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Selected  Subjects 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  pubhshed  on  Saturdays.  Sundays,  or  on  official  hoUdays). 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  2040B,  under  the 
Federal  Register  Act  (48  Stat.  50a  as  amended;  44  USC  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Fadenl  Registar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Ragistar  %viU  be  funiished  by  mail  to  subscribers 
for  $30000  per  year,  or  $15000  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  US.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republicaticMi  of  material 
appearing  in  the  Fedanl  Register. 

Questions  and  requests  for  specific  infonnaticMi  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  PuUkatiaa:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


Marketing  Agreements 

Agricultural  Mariceting  Service 

MHk  Marketing  Order* 

Agricultural  Mariceting  Service 

Organization  and  Functions  (Qovemment  Agencies) 

Transportation  Department 
Voting  Rights 

Personnel  Management  Office 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  2  1/2  hours) 
to  present 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 
.  2.  The  relationship  between  the  Federal  Register 

and  Code  of  Federal  Regulations. 
3.  The  important  elements  of  typical  Federal 
Register  doctmients. 
•   4.  An  introduction  to  the  finding  aids  of  the  ' 
FR/CFR  system.  . 

WHV:        To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them  There  will  be  no 
discussion  of  specific  agency  regulations. 


ATLANTA.  GA 

WHEN:  Nov.  21;  at  1  pm. 

Nov.  22;  at  9  am.  (identical  session) 
WHERE:  Room  LP-7. 

Richard  B.  Russell  Federal  Building. 

75  ^ring  Street,  SW..  Atlanta,  GA. 
RESERVATICH4S:  Deborah  Hogan, 

Atlanta  Federal  Information  Center. 

Before  Nov.  12:  404-221-2170 

On  or  after  Nov.  12:  404-331-2170 

PHILAOELPHIA.  PA 


WHEN: 


WHERE: 


RESERVATIONS: 


Dec  17;  at  1  pm. 

Dec  18;  at  9  am.  (identical  session) 

Room  3306/10 

William  J.  Green.  Jr.,  Federal  Building. 

600  Arch  Street.  Philadelphia.  PA. 

Laura  4«wis. 

Philadelphia  Federal  Information  Center, 

215-597-1709 
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4S593 
45591 


The  President 

PROCtAIMTWMS 

American  Education  Wedi  (fVoc.  5403)^ 

Foster  Grandftarent  Month.  NatkMial  (Proc.  5402} 


45644 
45644 


4S595 
4S627 


45648 

r 


45648 


45647 


45651 


45644 
45644 
45645 


Executive  A>enci«» 


ACTION 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership 
Performance  Review  Board;  performance  awards 
(bonuses) 

Agricutttirat  Itefketino  Service 

RULES 

Milk  marketing  orders: 

Middle  Atlantic  and  New  York-^jew  Jersey 
PROPOSED  RULES 

Raisins  produced  from  grapes  grown  in  California 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Farsiers  Home 
Administration;  Federal  Crop  Insurance 
Corporation. 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Army  Department 

NOTICES 

Meetings: 
ROTC  Affairs  Advisory  Panel 

Arts  and  Humanities,  Nationaf  Founctation 

See  National  Foundation  on  Arts  and  Humanities. 

Blind  and  Other  Severely  Handicapped; 
Committee  for  Purchase  From 

NOTICES 

Procurement  tet,  1985;  additions  and  d^tions  (2 
documents) 

Bonnevflte  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Usk  Loop  Project,  WA 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees:   • 
Michigan 
Mississippi 
New  Mexico 

Commerce  Department 

See  International  Trade  Adninistritti<8i. 

defense  Department 

.See  olso  Air  Force  Department;  Army  Department; 
Defense  Nuclear  Agency. 


MWKaCO  RULES 

Federal  AcquisitioQ  Regulatioo  (FAR): 
45708        Training  and  education  costs 

NOTICES 

Meetings: 
45648        Electron  Devices  Advisory  Grotq;! 


Defense  Nuclear  Agency 
Monccs 

Senior  Executive  Service: 
45649        Performance  Review  Board;  memb«^i^) 

Economic  Regulatory  Administration 

NOTICES  V 

Energy  Supply  and  Environmental  Coordination 
Act;  prohibition  orders,  rescissions,  etc.: 
45655        Iowa  Public  Service  Co. 

Powerplant  and  industrial  fuel  use;  prohibitiofi 
■  orders,  exemption  requests,  etc.: 

45653  Klondike  Equity  Enterprises,  Inc. 

45654  Merck  &  Co.,  Inc. 

Education  Department 

NOTICES 

45649  Agency  information  collection  activities  under 
OMB  review 

Grants;  availability,  etc.: 

45650  Library  services  and  special  projects  grants  to 
Indian  tribes  and  Hawaiian  natives  program 

Meetings: 

45650  Education  Intergovernmental  Advisory  Council 

Employment  and  Training  Admlnistrstlon    . 

NOTICES 
45673     WagnCT>4>Byser  Act;  State  responsibiHty  in  incident 
report  procedures;  guidance  letter 

Emptoywent  Standards  Adwinistratiow 

NOTICES 

45712     Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (AL,  CT, 
FL,  GA,  IL,  LA,  KS.  LA.  MI,  NE.  OR,  TN.  VA,  WA) 

Energy  Department 

See  also  Bonneville  Power  Administration; 
Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office,  Energy  Department;  Western  Area 
Power  Administration. 

PROPOSED  RULES  '. 

45736     Radioactive  wastes;  byproduct  material 
NOTICES 
Meetings: 

45651  National  Petroleum  Counci!;  date  change  (2 
documents) 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgations;  various  States: 
45603        Florida 
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45606 


45607 


45630 


45664 
45664 

45oo5 


45740 


45599 
45718 

45598 


45701 


45608 


45625 


45657 
45656 
45657 
45658 
45658 
45659 
45659 
45659 
45659 


Ohio 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc: 

Dibutyltin  dilaurate.  ethyl  vinyl  acetate,  etc.:     . 

correction 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation,  etc.;  various  States: 
Nebraska 

NOTICES 

Environmental  statements:  availability,  etc.: 
Agency  statements;  comment  availability 
Agency  statements;  weekly  receipts 

Meetings: 
National  Drinking  Water  Advisory  Council 

Farmers  Home  Administration 

RULES 

Loan  and  grant  programs: 

Delinquent  and  problem  case  borrowers:  special 

supervision 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 

Transponder-on  operation 
Airport  radar  service  areais 
Airworthiness  directives: 

Boeing 
NOTICES 
Meetings: 

Commercial  aircraft  fleet  modernization 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Digital  terminations  systems;  mutually  exclusive 
applications;  random  selection  procedures 

F^eral  Crop  Insurance  Corporation 

PROPOSED  RULES 

Administrative  regulations: 
Agency  sales  and  service  agreement;  approval 
standards  and  withdrawal  of  previous  proposal 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
Bangor  Hydro-Electric  Co.  et  al. 
Central  Hudson  Gas  &  Electric  Corp.  et  al. 
Columbia  Gap  Transmission  Corp.  et  al. 
Kansas  Power  &  Light  Co.  >^ 

Mississippi  Power  &  Light  Co. 
New  England  Power  Co. 
Pacific  Power  &  Light  Ca  ^V 

Public  Service  Co.  of  New  Mexico 
Texas  Gas  Transmission  Corp. 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
45702        Orange  County.  CA 

Federal  Home  Loan  Bank  Board 

NOTICES 
45705     Meetings:  Sunshine  Act .       ' 


Fedetfil  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
45665     '  Regency  Maritime  Corp.,  et  al. 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

45665  Chase  Manhattan  Corp. 

45666  Cloverdale  Bank  Corp.  et  al. 
45666        Corestates  Financial  Corp. 
45666        Southern  National  Corp.  et  al. 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
45618        Fragrant  priclcly-apple  ^ 

45621        Longspurred  mint  and  scrub  mint 
45614        Slender  rush-pea 

PROPOSED  RULES 

.      .     .  Endangered  and  threatened  species: 
45634        Beautiful  pawpaw,  Rugel's  pawpaw,  dnd  four- 
petal  pawpaw 
45638        Flattened  musk  turtle 
45632        Tinian  monarch 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
45603        Solvay  Veterinary,  Inc.;  sponsor  name  change; 
correction 
Human  drugs: 
45603        Antibiotic  drugs;  doxycycline.hyclate  pellet-filled 
capsules;  correction 

NOTICES 

45669     Carcinogenicity,  interspecies  extrapolation  of  dose- 
response  data;  symposium  and  workshop 
Memorandum  of  understanding: 
45667        Fish  and  Wildlife  Service,  National  Marine 

Fisheries  Service,  National  Ocean  Service,  and 
Environmental  Protection  Agency;  protection  and 
management  of  estuarine  and  coastal  water 
environment 

General  SeiVices  Administratioh 

PROPOSED  ^ULES  .    ,   . 

Federal  Acquisition  Regulation  (FAR):  -""'  , 

45708        Training  and  education  costs 

•     / 
Health  and  Human  Services  Department       '^ 

See  also  Food  and  Drug  Administration;  Public- 
Health  Service. 

NOTICES 

45667     Agency  information  collection  activities  under 
OMB  review 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
45663        Decisions  and  orders 
45660     Special  refund  procedures;  implementation  and 

inquiry 

Immigration  and  Naturalization  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
45597         Service  officers,  powers  and  duties,  etc.; 
correction 


JMI 
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15645 


45645 
45646 


45673 

45672 
45672 

45672 


45671 
45670 

45671 


45708 
45678 


15679 


45702 

45671 

45680 
45679 


Interior  Department  45679 

See  Fish  and  Wildlife  Service;  Land  Management 

Bureau;  National  Park  Service.  .  45680 

international  Trade  Administration  45679 

NOTICES 
Meetings: 

Military  Critical  Technologies  List 

Implementation  Technical  Advisory  Committee  45597 

Scientific  articles;  duty  free  entry: 

New  York  Medical  College  et  al. 

University  of  Notre  Dame  et  al.  45628 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers:  45685 

Compensated  intercorporate  hauling  operations;  45680 

intent  to, engage  in 

Finance  applications  45686 

Insurance  rates*,  investigation  and  inquiry  45685 

Railroad  operation,  acquisition,  construction,  eta: 

Missouri  Pacific  Railroad  Co.  et  al. 

Justice  Def3artn>ent 

See  Immigrat|,on  and  Naturalization  Service. 

Labor  Department  45688 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration. 

Land  Management  Bureau 

NOTICES 

Sale  of  public  lands:         *  . 

Alaska 

Idaho 
Survey  plat  filings: 

Nevada 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR):     ' 

Training  and  education  costs 
NOTICES 
Meetings: 

Advisory  Council 

National  Foundation  on  Arts  and  Humanities 

NOTICES 

Meetihgs: 
Music  Advisory  Panel  \2  xlocuments) 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
,:  Moore,  William  E.,  et  al. 

i 

Mationai  Park  Service- 

NOTICES  45698, 

Meetihgs:        •  '  .  •  45700 

Golden  Gate  National  R^eation  Area  Advisory  45688 

Commissign  ,  45705 

'NationjBl  Science  Foundation  " 

NOTICES  45694 

Agency  information  collection  activities  under  .          45695 

0MB  review  45692 

Meetings:  45697 

Advisory  Council  45697 


45703 


456 


02 


Archeological  Physical  Anthropology  Advisory 

Panel 

Measurement  Methods  and  Data  Improvement 

Advisory  Panel 

Sociology  Advisory  Panel 

Nuclear  Regulatory  Commission  * 

RULES 

Policy  statements,  obsolete  or  superseded  by 
subsequent  agency  action;  revocation 

PROPOSED  RULES 

Records;  copying  of  licensee  records  and  retention 
periods  for  security  records;  withdrawn 

NOTICES 

Applications,  etc.: 

Bennington  Medical  Research  Institute 

Commonwealth  Edison  Co. 
Meetings: 

Reactor  Safeguards  Advisory  Committee 
Regulatory  guides;  issuanc^^  availability,  and 
withdrawal  ^ 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES  ..^>^  ' 

Meetings:  .^^^"*  ^ 

Mainstem  Passage  Adv48ory  Committee 


Personnel  Management  Office 

,      RULES 

Voting  rights  program: 
45608        New  Mexico 


« 


^  Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
45670        Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials  and  pipeline  safety: 
45728        Nomenclature  changes  and  authority  delegation 


Saint  Lawrence  Seaway  Development ' 
Corporation 

NOTICES 

Meetings: 
Advisory  Board 


Securities  and  Exchange  Commission 

RULES 

Conflict  of  interests: 

Travel  reimbursement  acceptance;  non-Federal , 

sponsors  payment  or  reidibursement  for 

expenses 
NOTICES 
Applications,  etc.: 

Citicorp  (2  documents) 

E.F.iiutton  &  Co..  Inc.,  et  al. 
Meetings;  Sunshine  Act  (3  documents) 
Self-regulatory  organizations;  proposed  rule 
changes: 

American  Stock  Exchange,  Inc. 

Midwest  Stock  Exchange,  Inc. 

New  York  Stock  Exchange,  Inc. 

Pacific  Stock  Exchange,  Inc. 

Philadelphia  Stock  Exchange,  Inc. 
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45694 


Self-regulatory  organizations:  unlisted  trading 
privileges: 
Philadelphia  Stock  Exchange,  Inc. 


Small  Business  Administration 

NOTICES 

Applications,  etc.: 

45701 

UBD  Capital.  Inc. 

Disaster  loan  areas: 

45701 

Pennsylvania 

45701 

Puerto  Rico 

45701 

Virginia 

Part  V 
45728     Department  of  Transportation,  OHice  of  the 
Secretary,  Research  and  Special  Programs 
Administration 

PartVr 
45736     Department  of  Energy 

Part  VII 
45740     Department  of  Agriculture,  Farmers  Home 
Administration 


Trade  Representative,  Office  of  United  States 

NOTICES 
45686     ]apan:  imported  leather  and  leather  footwear 
hearing 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue 


45614 


45728 


Transportation  Oepartntent 

See  also  Federal  Aviation  Administration;  Federal 

Highway  Administration;  National  Highway  Traffic 

Safety  Administration;  Research  and  Special 

Programs  Administration:  Saint  Lawrence  Seaway 

Development  Corporation. 

RULES 

Organization,  functions,  and  authority  delegations: 

Federal  Highway  Administrator  national 

minimum  drinking  age  and  national  speed  Hmit; 

correction 

Research  and  Special  Programs  Administration  , 


Veterans  Administration 

PROPOSED  RULES 

Vocational  rehabilitation  and  education: 
45629        Entitlement  charges  for  overpajTnents 

NOTICES 

Settlement  agreements: 
45703        Gott,  Chris  L.  et  al. 


Western  Area  Power  Administration 

NOTICES 

Non-federal  participation  in  planning  investigation, 
etc.: 
45663        Spring  Canyon  Pumped  Storage  Project,  AZ 

Stampede  Powerplant.  Washoe  Project,  CA;  final 
allocation  (Editorial  Note:  This  document, 
appearing  on  page  43456  in  the  Federal  Register  of 
October  25. 1985.  was  incorrectly  identified  in  that 
issue's  table  of  contents.! 


— r-T-tr--^ 

Separate  Parts  in  This  Issue 

Part  11 
45708     Defense  Department,  General  Serviced 

Administration.  National  Aeronautics  and  Space 
Administration 


Part  III 
45712     Department  of  Labor,  Employment  Standards 
Administration.  Wage  and  Hoiu-  Division 


Part  IV 
45718     Department  of  Transportation,  Federal  Aviation 
Administration 


Federal  Register  /  Vol.  50.  No.  212  /  Friday,  November  1, 1985  /  Contents 


VII 


CPR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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8CFR 

100..„ 

10CFR 

Ch.  I 


Proposed  RuteK 


3CFR 

5402 _ 45591 

5403 .....45593 

/CFR 

1pP2 i^ 45595 

11004 45595 

1664 45740 

72 45740 

45740 

10. — 45740 

24 , 45740 

11...^.^ 45740 

♦3.... „ 45740 

45 .. ^. 45740 

,.„...  45740 

51 45740 

45740 

1 060 45740 

1B62 45740 

PropoMd  RutoK 

45625 

45627 

45597 

45597 

-..  45628 

45628 

— 45628 

,45628 

45628 

45628 

...» 45628 

45628 

........45628 

45736 

144CFR 

39. 45598 

45718 

45599 
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By  the  President  of  the  United  States  of  America  i 

A  Proclamation 

This  year,  we  celebrate  the  20th  Anniversary  of  the  Foster  Grandparent 
Program.  In  its  first  year  of  operation,  782  foster  grandparents  carried  out  33 
projects  in  27  States.  Today,  some  19,000  foster  grandparents  are  serving  some 
65,000  children  through  245  projects  in  all  50  States.  Puerto  Rico,  the  Virgin 
Islands,  and  the  District  of  Columbia.  The  program,  which  has  achieved  both 
great  success  and  great  acceptance,  is  administered  by  ACTION,  a  Federal 
agency  that  promotes  voluntarism. 

Most  of  us  have  been  fortunate  enough  to  have  enjoyed  a  very  special 
relationship  with  our  grandparents.  They  were  the  h'ving  bridge  to  the  past. 
They  handed  down  to  us  the  hard-won  lessons  they  had  learned  fi-om  life  and 
the  wisdom  they  had  received  from  their  own  grandparents.  They  provided  us 
with  the  patient,  unquestioning  love  and  understanding  that  gave  us  the 
strength  to  face  the  future  with  confidence  and  hope.  / 

Today,  the  elderly  and  retired  participants  in  the  Raster  Grandparent  Program 
provide  unique,  personal  guidance  and  care  to  tens  of  thousands  of  physically, 
emotionally,  and  mentally  handicapped  children  as  well  as  those  who  have 
been  abused,  neglected,  or  who  are  in  the  juvenile  justice  system,  or  in  need  of 
other  special  help. 

Love  is  the  only  thing  we  have  more  of  the  more  we  give  it  away.  And  these 
volunteers  who  give  of  themselves,  of  their  wisdom,  and  of  their  time,  reap 
rich  benefits.  They  rejoice  in  a  newfound  independence.  Their  loneliness  and 
fear  of  isolation  disappear.  In  many  cases.'their  health  improves.  Their  sense 
of  self-worth  is  enhanced  as  they  find  themselves  deeply  involved  with  others 
who  depend  on  them.  They  experience  a  new  fulfillment  in  performing  a 
much-needed  community  service  which  taps  all  their  reserves  of  understand- 
ing, creativity,  and  warmth. 

The  children  in  the  program  blossom  under  the  golden  glow  of  counsel  and 
caring  that  foster  grandparents  bring  into  their  Hves.  This  program  has  truly 
worked  wonders  for  hearts  young  and  old. 

I  urge  all  Americans  to  join  me  in  applauding  the  activities  of  these  foster 
grandparent  volunteers.  Their  service  encourages  positive  attitudes  about  the 
abilities  of  the  elderly.  It  demonsti-ates  how  greatly  society  benefits  when  it 
calls  on  the  experience  and  seasoned  judgment  of  older  persons. 

The  Congress,  by  Senate  Joint  Resolution  92,  has  designated  the  month  of 
October  1985  as  "National  Foster  Grandparent  Month"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  October  1985  as  National  Foster 
Grandparent  Month.  I  invite  all  citizens  and  appropriate  agencies  and  organi- 
zations to  unite  diulng  October  with  appropriate  observances  and  activities  to 
honor  these  volunteers  and  the  children  they  serve. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Proclan^tion  5403  of  October  30,  1985 
American  Education  Week,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  their  very  beginnings,  the  colonies  that  later  were  to  form  the  United 
States  of  America  set  great  store  by  the  education  of  the  young,  and  with  the 
birth  of  the  New  Nation  this  commitment  to  education  deepened.  Our  Found- 
ing Fathers  shared  the  insight  of  an  ancient  sage  that  "only  the  educated  are 
free,"  and  they  took  to  heart  the  inspired  maxim  that  it  is  the  truth  which  sets 
)^s  free.  To  them  it  was  clear  that  since  here  the  people  would  rule,  the  people 
must  have  the  means  to  understand  the  issues  and  to  make  wise  decisions.  As 
James  Madison  put  it:  "On  the  diffusion  of  education  among  the  people  rest 
the  jireservation  and  perpetuation  of  our  free  institutions." 

American  Education  Week  offers  all  Americans  an  invitation  to  reflect  on  the 
importance  of  education  to  our  Nation,  not  only  to  its  prosperity  but  to  the 
proper  functioning  of  our  whole  system  of  government.  It  invites  each  of  us  to 
play  a  part  in  the  national  commitment  to  sound  education  and  to  the  constant 
striving  to  improve  the  institutions  that  provide  education  at  every  level,  from 
pre-school  through  graduate  school.  American  Education  Week  is  a  time  for 
all  Americans  to  seek  to  do  something  to  further  the  cause  of  education — 
whether  by  involvement  in  parenf-teacher^oups,  contributions  to  private 
educational  institutions,  serving  on  local  school  boards,  participation  in  adult 
education  programs,  fvu'thering  the  utilization  of  libraries  and  museums,  or  any 
similar  activity.  For  educators  it  is  a  time  to  rededicate  themselves  to  what  is 
surely  one  of  the  noblest  of  callings;  and  to  students  it  is  a  challenge  to  make 
the  best  use  of  the  manifold  educational  opportunities  this  coimtry  offers. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  begtnhing  November  17, 1985,  and  the 
first  full  week  preceding  the  fourth  Thursday  of  November  of  each  succeeding 
year,  as  American  Education  Week,  and  to  observe  this  time  with  appropriate 

ceremonies  and  activities.  ,  '  > 

•  .  •■ 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 


(^ 


&\/<ASiA^ 


\  CjL.©s-a^<K^ 


V 


45595 


Rules  and  Regulations 


Ffidenl  Register 

VoL  sa  No.  212 

Friday,  November  1,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>ility  and  legal  effect  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtvch  is 
published  under  50  titles  pursuant  to  44 
U.S.a   1510. 

T)>e  Code  of  Federal  Regulations  is  soid 
by  ttie  Superintendent  of  Oopunients. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 
7  CFR  Parts  1002  and  1004 
[Docket  Na  A0-160-A62  and  A0-71-A74) 

Milk  In  the  Mkklle  Atlantic  and  New 
Yori(-New  Jersey  Marketing  Areas; 
Order  Amending  Orders 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  action  amends  the 
Middle  Atlantic  and  New  York-New 
Jet-sey  milk  marketing  orders.  As   ' 
amended,  5  unregulated  east  central 
Pennsylvania  oounties  are  added  to  the 
Middle  Atlantic  marketing  area  and  15 
unregulated  northeastern  Pennsylvania 
counties  are  added  to  the  New  York- 
New  Jersey  marketing  area.  Other 
amendments  revise  the  location 
adjustment  provisions  of  the  two  orders 
to  more  closely  align  fluid  milk  (Class  I) 
prices  at  various  plant  locations  in  the 
expanded  marketing  areas.  The  action  is 
based  on  industry  proposals  considered 
at  a  public  hearing  held  in  Allentown 
and  Philadelphia,  Pennsylvania  on  24 
separate  days  during  the  July-October 
1983  period.  These  changes  are 
necessary  to  reflect  current  marketing 
conditions  and  to  insure  orderly 
marketing  in  the  two  Federal  order 
marketing  areas. 

EFFECTIVE  DATE:  December  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
"Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-7311. 
SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  June  17, 
1983;  published  June  23, 1983  (48  FR 


Reconunended  Decision:  Issued 
March  5, 1985:  published  March  11, 1985 
(50  FR  9637). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  April  5, 1985; 
published  April  10, 1985  (50  FR  14110). 

Final  Decision:  Issued  August  9, 1985; 
published  August  14, 1985  (50  FR  32716). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Middle 
Atlantic  and  New  York-New  Jersey 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultiu-tfl  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  Middle  Atlantic  and  New 
York-New  Jersey  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
ei^ectuate  the  declared  policy  of  the  Act 

(2)  The  parity  prices  of  milk,  a| 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the  ' 
public  interest; 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in,  the 
marketing  agreements  upon  which  a 
hearing  has  been  held;  and 


(4)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  orders  as 
hereby  amended,  are  in  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products. 

•    (b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  sec.  8c  (9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  mariceted  within  each  of  the 
respective  marketing  areas,  to  sign  a   " 
proposed  marketing  agreement,  tends  to 
prevent  the  effectuation  of  the  declared^ 
policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders  is 
the  only  practical  means  pursuant  to  the 
declared  poUcy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders;  and 

(3)  The  issuance  of  this  order 
amending  each  of  the  specified  orders, 
including  the  provisions  establishing  an 
Advertising  and  Pnimotion  Program 
under  the  Middle  Atlantic  order  as 
amended,  is  approved  or  favored  by  at 
least  two-thirds  of  the  producers  who 
participated  in  each  referendum  and 
who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
respective  marketing  areas. 

list  of  Subjects  in  7  CFR  Parts  1004  and 
1002 

Milk  marketing  order,  Milk&airy 
products.      "  ^ 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  specified 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  tem7S  and 
conditions  of  each  of  the  orders,  as 
amended,  and  as  hereby  further 
amendid,  as  set  forth  below. 

The  authority  citation  for  Parts  1004 
and  1002  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended  (7  U.S.C.  601-«74). 

PART  1004— MILX  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  In  §  1004.2,  paragraphs  (d)(2)(ii)  and 
(e)  are  revised  to  read  as  follows: 
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§1004^    MkMte  Atlantic  marketing 


r 


the 


(d) '  *  • 

(ii)  The  boroughs  of: 

Bamegat  Light,  Beach  Haven.  Harvey 
Cedars.  Ship  Bottom.  Surf  City. 
Tuckerton. 

(e)  In  the  State  of  Pennsylvania, 
counties  of: 

Adams,  Berks.  Bucks,  Carbon. 
Chester,  Cumberland.  Dauphin. 
Delaware.  Franklin.  Fulton,  Juniata, 
Lancaster.  Lebanon,  Lehigh, 
Montgomery,  Northampton.  Perry, 
Philadelphia.  Schuylkill  York. 
•        •        *        *        • 

2.  In  §  1004.52,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1004.52    Location  cNffwmtiais  to 


(a)  For  that  milk  received  from 
producers  and  from  a  handler  described 
in  S  1004.9(c)  at  a  pool  plant  and  which 
is  assigned  to  Class  I  milk,  subject  to  the 
limitations  pursuant  to  paragraph  (b)  of 
this  section,  and  for  other  source  milk 
for  which  a  location  adjustment  is 
applicable,  the  Class  I  price  shall  be 
reduced  by  the  amount  stated  in 
paragraph  (a)  (1)  and  (2)  of  this  section 
for  the  location  of  such  plant 

(1)  For  a  plant  located  in  any  of  the 
following  Pennsylvania  counties,  the 
adjustment  shall  be  minus  10  cents. 
Berks 

Dauphin  ' 

Lebanon 

(2)  For  a  plant  located  outside  the 
area  described  in  paragraph  (a)(1)  of 
this  section,  and  which  is  55  miles  or 
more  from  the  city  hall  in  Philadelphia, 
Pennsylvania,  and  also  75  miles  or  more 
from  the  nearer  of  the  zero  milestone  in 
W..shington,  DC.  or  the  city  hall  in 
Baltimore,  Maryland  (all  such  distances 
to  be  based  on  the  shortest  highway 
distance  as  determined  by  the  market 
administrator),  the  adjustment  shall  be 
minus  2.2  cents  per  10  miles  distance  or 
fraction  thereof  that  such  plant  location 
is  from  the  nearest  of  such  basing 
points. 

*        *        •        *        • 

3.  Section  1004.75  is  revised  to  read  as 
follows: 

§1004.75    Location  diffarwitiais  to 
producers  and  on  nonpool  milk. 

(a)  In  making  the  payments  required 
pursuant  to  §  1004.73,  the  uniform  price 
for  base  milk  computed  pursuant  to 
51004.61(b)  shall  be  reduced  by  the 
amounts  set  forth  in  §1004.52  according 
to  the  location  of  the  plant  where  the 
milk  being  priced  was  received. 

(b)  For  purposes  of  computations 


pursuant  to  SS  1004.71  and  1004.72  the 
weighted  average  price  shall  be  reduced 
by  the  amounts  set  forth  in  §  1004.52 
applicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  was  received, 
except  that  the  adjusted  weighted 
average  price  shall  not  be  less  than  the 
Class  II  price. 

PART  1002— yiLK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.3  is  revised  to  read  as 
follows: 

§1002.3    New  York-New  Jorsoy  marketing 


"New  York-New  Jersey  marketing 
area"  (hereinafter  called  the  "marketing 
area")  means  all  of  the  territory  within 
the  boundaries  of  the  city  of  New  York. 
and  the  counties  and  parts  of  counties 
set  forth  below  together  with  all  piers, 
docks,  and  wharves  connected 
therewith,  and  all  craft  moored  thereat, 
and  including  territory  within  such 
boundaries  which  is  occupied  by 
Government  (municipal.  State.  Federal, 
or  international)  reservations, 
installations,  institutions,  or  other 
establishments. 

New  York  Counties 

Albany.  Broome.  Cayuga  (except  the 
townships  of  Sterling.  Victory.  Conquest  and 
Montezuma).  Chemung,  Chenango.  Columbia, 
Cortland.  Delaware,  Dutchess.  Essex 
(Schroon,  Ticonderoga,  Crown  Point  and 
Moriah  townships  only).  Fulton  (except  the 
township  of  Stratford).  Greene.  Herkimer 
(except  the  townships  of  Webb,  Ohio,  and 
Salisbury),  Madison,  Montgomery.  Nassau. 
Oneida  (except  the  townships  of  Ava. 
Boonville,  Forestport  and  Florence), 
Onondaga.  Orange,  Oswego  (except  the ' 
toMmships  of  Redfield  and  Boylston),  Otsego, 
Putnam.  Rensselaer,  Rockland,  Saratoga 
(except  the  townships  of  Day,  Edinburg.  and 
Providence),  Schenectady.  Schoharie, 
Schuyler.  Steuben  (Addisoa  Coming,  and 
Erwin  townships  only),  Suffolk  (except 
Fisher's  Island).  Sullivan,  Tioga.  Tompkins. 
Ulster,  Warren  (except  the  townships  of        / 
(ohnsburg.  Thurman.  and  Stony  Creek )S^    J 
Washington.  Westchester,  Yates  (except  tKr 
townships  of  Italy,  Middlesex,  and  Potter). 

New  Jersey  Counties 

Bergen.  Essex.  Hudson,  Hunterdon. 
Middlesex.  Monmouth.  Morris.  Ocean  (except 
the  boroughs  of  Bamegat  Light  Beach  Haven. 
Harvey  Cedars.  Ship  Bottom.  Surf  City. 
Tuckerton,  and  the  townships  of  Bamegat 
Eagleswood,  Lacey,  Little  Egg  Harbor,  Long 
Beach,  Qcean.  and  Stafford),  Passaic. 
Somerset  Sussex,  Union.  Warren. 

Pennsylvania  Countiaa 

Bradford.  Columbia,  Lackawaima.  Luzerne, 
Lycoming.  Monroe.  Montour, 
Northomberiand.  Pike.  Snyder.  Sullivan. 
Susquehanna.  Union,  Wayne,  Wyoming. 


2.  In  S  1002.51.  paragraph  (c)  is  revised 
to  read  as  follows: 

S  1002.51    Transportation  differentials.     ' 


(c)  The  di^erential  rates  applicable  at 
plants  shall  be  as  set  forth  in  the 
following  schedule: 


A^traigM  zona  (fRimt 


I  to  10 

II  to20. 
21  to2S. 
26to30. 
31  to  40.. 

41  to  so. 

51  to  60 . 
61  to  70. 
71  to  75.. 
76to80. 
61  to  90. 
91  to  100. 
101  to  110.. 

III  to  120.. 
121  If  125- 
120  to  130.. 
131  to  140  . 
141  to  150.. 
151  to  160.. 
161  to  170_ 


Aandl-B' 


-t-59.0 
-•-56.8 

■fS4.e 

■¥6*J» 

-KS^4 

>50.2 

+4ajo 

+  45.8 
+  43.8 
+4X8 
+28.4 
+  24.2 
+22J0 
+  19.8 
+  17.8 
+  17.8 
+  15.4 
+  13.2 
+  11.0 
+8.8 


&clu*l' 


+8 
+8 
+8 
+7 
+7 
+7 
+8 
+8 
+8 
+5 
+5 
+5 
+4 
+4 
+4 
+» 
+3 
+3 
+2 
+2 


■Cents  par  OM. 

Middle  Atlantic  and  New  York-New 
Jersey — Final  Order 


A-traigM  zocm  (miles) 


171  to  175 

176  to  160... 
181  to  190- 
191  to  200... 
201  to  210. _ 
211  to  220.. 
221  to  22S... 
226  to  230- 
231  to  240... 
241  to  250... 
251  to  260... 
261  to  270 ._ 
271  to  275.„ 
276  to  280.'- 
28f  to290.„ 
291  to  300... 
301  to  310... 
311  to  320... 
321  to  325.- 
328  to  330 -. 
331  to  340.- 
341  to  350... 
351  M360  .. 
361  to  370_ 
371  to  375... 
378  to  360... 
381  to390.„ 
391  to  400... 


401  and  over.. 


A  and  1-8  ■ 


C<las8U> 


+8.8 

r-t-2 

+8.8 

+1 

+4j« 

+1 

+u 

+  1 

0.0 

-1.5 

-SjO 

-3J) 

-1 

-4.5 

_t 

-8.8 

—1 

-7* 

-2 

-9.0 

—2 

-10.5 

^2 

-10.5 

—9 

-12i) 

-3 

-13.5 

-3 

-15.0 

-4 

-16.5 

_4 

-lao 

-4 

-18.0 

—5 

-19.5 

-5 

-21.0* 

— S 

-3Z5 

—8 

-24.0 

-8 

-25.5 

—8 

-255 

_7 

-27.0 

—7 

-28.5 

_7 

-30.0 

-8 

'  Cents  par  cart. 


Effective  date:  December  1, 1985. 

Signed  at  Washington.  DC  on:  Octol>er  29, 
1985.  , 

Alan  T.  Tracy. 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc  85-26284  FUed  10-31-65:  &45  am] 
BtLUNQ  CODE  3410-Oa-M 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
S«rvie« 

8  CFR  Part  100 

Statmnant  of  Organization;  Powars 
and  DutiM  of  Swrvica  Officers; 
Availability  of  Service  Records; 
Correction 

AQENCV:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Pinal  rule;  correction. 

SUMMARV:  The  Immigration  and 
Nattvalization  Service  is  correcting  an 
error  fai  the  listing  of  district  offices 
published  October  3, 1985  at  50  PR 
40327, 

FON  PV*>THER  INFOfOMATION  CONTACT: 

Lorette  J.  Shogren,  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Natiu-alization  Service,  425 1  Street 
NW..  Washington,  D.C.  20536, 
Telephone:  (202)  633-3291. 

SUPPLEMENTARY  INFONMATION:  In  PR 
Doc.  d5-2361d  dated  October  3, 1985  on 
page  40327,  the  following  error  was 
made  and  should  be  corrected  in 
S  100.^(a)  by  removing  "23"  from  the 
lising  bf  districts  under  the  jurisdiction 
of  Biutington,  Vermont  in  the  first 
sentence. 

Dated:  October  29. 1985. 
RidiarlE.  Norton. 

Acting  Associate  Commissioner, 
ExamipaUons,  Immigration  and 
NotuniJization  Service. 

(FR  Dae.  85-26132  Filed  10-31-85;  8:45  am] 
aujNa  COM  44to-io-«i 


NUCLEAR  REGULATORY 
COMMISSION 


Ch.  I 

Hon  of  Poilcy.Staiemants 

:  The  Nuclear  Regulatory 
ssion. 

:  Policy  statements:  Revocation. 

SUMMf^RV:  The  Nuclear  Regulatory 
Conu]|is8ion  is  revoking  those  policy 
statenents  issued  by  the  Commission 
whichj  have  been  superseded  by 
subsequent  agency  action  or  which  have 
become  obsolete  in  some  other  way. 
This  action  is  the  result  of  a 
compijehensive  review  of  Commission 
poUcyj  statements. 
EFFEdnvE  date:  November  1, 1985. 

ADDRtSS:  Chief,  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administratipn,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Philips,  Chief.  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone:  (301) 
492-7086  or  Toll  Free:  800-366-5642. 
SUPPLEMENTARY  INFORMATION:  The 

Nuclear  Regulatory  Commission  (NRC) 
is  conducting  a  comprehensive  review  of 
the  policy  statements  which  it  has 
issued  and  under  which  it  operates.  As  a 
result  of  this  review,  the  NRC  has 
identified  a  number  of  policy  statements 
which  have  been  incorporated  in  or 
superseded  by  NRC  rulemaking  actions, 
subsequent  policy  statements,  or  other 
agency  action.  Other  policy  statements 
have  become  obsolete. 

L  Policy  Statements  Being  Revoked 

The  NRC  is  revoking  the  policy 
statements,  that  have  been  superseded 
by  subsequent  agency  action  or  are 
otherwise'  obsolete.  TTie  following  list 
identifies  the  policy  statements  which 
are  being  revoked,  the  citation  to  their 
original  publication  in  the  Federal 
Register,  and  the  reasons  for  their 
revocation. 

1.  Criteria  for  determining 
enforcement  action  and  categories  of 
noncompliance  (40  FR  820;  January  3. 
1975)— Superseded  by  10  CFR  Part  2, 
Appendix  C. 

2.  Licenses  to  e)q>ort  nuclear  material 
and  petitions  for  leave  to  intervene; 
notice  and  disclosure  (41  FR  28044;  July 
8, 1976)— Superseded  by  10  CFR  Part 
110. 

3.  Environmental  effects  of  the 
uranium  fuel  cycle  (41  FR  34707;  August 
16, 1976) — Superseded  by  the  final  rule 
published  August  2, 1979  (44  FR  45362) 
(10  CFR  Part  51)  and  the  policy 
statement  published  November  8, 1962 
(47  FR  5p591) 

4.  Environmental  effects  of  the 
uranium  fuel  cycle  (41  FR  49898; 
November  11, 1976)— Superseded  by  the 
final  rule  published  August  2, 1979  (44 
FR  45362)  (10  CFR  Part  51)  and  the 
policy  statement  published  November  8, 
1982  (47  FR  50591). 

5.  Uranium  milling;  proposed  scope 
and  outline  for  generic  environmental 
impact  statement  (42  FR  13874;  March 
17, 1977)— Superseded  by  10  CFR  Part 
40,  Appendix  A.  ' 

6.  Standardization  of  nuclear  power 
plants  (42  FR  34395;  August  4, 1977)— 

'Replaced  by  policy  statement  published 
August  31, 1978  (43  FR  38954). 

7.  Licensing  procedures  for  geologic 
repositories  for  high-level  radioactive, 
waste;  proposed  (43  FR  53869;  ^ 


November  17, 1978) — Superseded  by  10 
CFR  Part  60. 

8.  Programmatic  environmental 
impact  statement;  statement  of  policy 
and  intent  to  prepare  (44  FR  67738; 
November  27, 1979) — Final  policy 
statement  published  May  1, 1981  (46  FR 
24764). 

9.  Further  Commission  guidance  for 
power  reactor  operating  licenses  (45  FR 
41738;  June  20, 1980)— Replaced  by 
policy  statement  (niblished  December 
24, 1980  (45  FR  85236). 

10.  NRC  Action  Plan;  request  for 
comments  (45  FR  50613:  July  30, 1980}— 
See  item  13. 

11.  General  statement  of  policy  and 
procedure  for  enforcement  actions; 
proposed  (45  FR  66754;  October  7. 
1980) — Incorporated  in  and  superseded 
by  10  CFR  Part  2,  Appendbc  C 

12.  Action  plan  developed  as  a  result 
of  the  Three  Mile  Island  accident; 
proposed,  extension  of  comment  period 
(45  FR  79819;  December  2. 1980)— 
Comment  period  for  this  action  expired 
December  24, 1980. 

13.  Evaluation  of  agreement  state 
radiation  control  programs;  proposed, 
extension  of  comment  period  (45  FR 
80937;  December  8, 1980) — Final  policy 
statement  published  December  4, 1981 
(46  FR  59341). 

14.  Safety  goals  for  nuclear  power 
plants;  proposed  (47  FR  7023;  February 

.  17, 1982) — Final  policy  statement 
published  March  14. 1983  (48  FR  10772). 

15.  Further  Commission  guidance  on 
emergency  response  capability  (48  FR 
360;  January  4, 1983) — Superseded  by 

federal  Radiological  Emergency 
Response  Vian  and  NUREG  0728,  Rev.  1. 

16.  Regionalization  (48  FR  12619; 
March  25, 1983] — Superseded  by  policy 
statement  published  March  1, 1984  (49 
FR  7676). 

17.  Severe  accidents  and  related 
views  on  nuclear  reactor  regulation; 
proposed  (48  FR  16013;  April  13, 1983}— 
Final  policy  statement  published  August 
8, 1985  (50  FR  32138). 

18.  Engineering  expertise  on  shift; 
draft  policy  statement  (48  FR  33781;  July 
25, 1983}-^uperseded  by  NUMARC/ 
NRC  negotiated  statement,  January  1985. 

19.  Investigations  and  adjudicatory 
proceedings  (48  FR  36358;  August  10, 
1983) — Superseded  by  policy  statement 
published  September  13, 1984  (49  FR* 
36032) 

20.  Revision  of  backfitting  process  for 
power  reactors  (48  FR  44173;  September 
28, 1983)— Superseded  by  final  rule 
published  September  20, 198J5  (50  FR 
38097). 

21.  Financial  qualifications  for  electric 
utilities  (49  FR  7981;  March  5, 1984)— 
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Superseded  by  policy  statement 
published  June  12, 1984  (49  FR  24111). 

22.  Financial  qualifications  statement 
of  policy  (49  FR  24111;  June  12. 1984}— 
Superseded  by  final  rule  published 
September  12. 1984  (49  FR  35747). 

II.  Cuirent  Policy  Statements 

The  following  list  identifies  the  policy 
statements  issued  by  the  NRC  that 
remain  in  effect  and  that  the  NRC  relies 
on  in  the  conduct  of  agency  affairs.  This 
listing  includes  all  current  poUcy 
statements  issued  by  the  NRC.  or  its 
predecessor  the  Atomic  Energy 
Commission,  and  published  in  the 
Federal  Register  through  October  23. 
1985.  These  policy  statements  are 
compiled  in  Volume  in  of  the  NRC  Rules 
and  Regulations.  Single  copies  of  the 
policy  statement  compilation  may  be 
obtained  by  writing  John  D.  Philips, 
Chief,  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  OfTice  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

1.  Products  intended  for  use  by 
general  public  (Consumer  products)  {30 
FR  3482;  March  16. 1965). 

2.  Abnormal  occurrence  reports  (42  FR 
10950:  February  24. 1977). 

3.  Mixed  oxide  fuel  (42  FR  65334: 
December  30. 1977). 

4.  Program  for  resolution  of  generic 
issues  related  to  nuclear  power  plants 
(43  FR  1565:  January  10. 1978). 

5.  Camera  coverage  of  hearings  before 
Atomic  Safety  and  Licensing  Boards  and 
Licensing  Appeal  Boards  (43  FR  4294: 
February  1. 1978). 

6.  E)omestic  license  applications:  open 
meetings  (43  FR  28058:  June  28, 1978). 

7.  Standardization  of  nuclear  power 
plants  (43  FR  38954:  AugusbSl.  1978). 

8.  Recommendations  for  improved 
nuclear  power  plant  licensing  (43  FR 
49802:  October  20. 1978). 

9.  Generic  rulemaking  to  improve 
nuclear  power  plant  licensing:  interim 
(43  FR  58377:  December  14. 1978). 

10.  Regulation  of  the  medical  use  of 
radioisotopes  (44  ra  8242;  February  9. 
1979). 

11.  Generic  rulemaking  to  improve 
nuclear  power  plant  licensing;  interim, 
extension  of  comment  period  (44  FR 
8276;  February  9. 1979). 

12.  Agency  policy  and  procedures  for 
differing  professional  opinions: 
proposed  (44  FR  59686;  October  16, 
1979).  * 

13.  Planning  basis  for  emergency 
responses  to  nuclear  power  reactor  , 
accidents  (44  FR  61123:  October  23, 
1979). 

14.  Planning  basis  for  emergency 
responses  to  nuclear  power  reactor 
accidents:  EPA  policy  statement  (45  FR 
2893;  January  15. 1980). 


15.  Nuclear  power  plant  accident 
considerations  under  the  National 
Enviromnental  Policy  Act  of  1960  (45  FR 
40101;  June  13. 1980). 

Id.  Further  Commission  guidance  for 
power  reactor  operating  licenses  (45  FR 
85236:  December  24, 1980). 

17.  Criteria  for  guidance  of  States  and 
NRC  in  discontinuance  of  NRC 
regulatory  authority  and  assumption 
thereof  by  States  through  agreement  (46 
FR  7540;  January  23, 1981  as  amended  by 
policy  statements  published  at  46  FR 
36969:  July  16. 1981  and  48  FR  33376:  July 
21, 1983). 

18.  Programmatic  environmental  ^-^^^ 
impact  statement  of  the  cleanup  oT     ^-, 
Three  Mile  Island  Unit  2  (46  FR  24764; 
May  1. 1981). 

19.  Conduct  of  licensing  proceedings 
(46  FR  28533;  May  27. 1981). 

20.  Issuance  of  uncontested  fuel 
loading  and  low  power  testing  operating 
licenses  (46  FR  47906;  September  30, 
1981). 

21.  Low-level  waste  volume  reduction 
(46  FR  51100:  October  16, 1981). 

22.  Evaluation  of  Agreement  State 
radiation  control  programs  (46  FR  59341; 
December  4, 1981). 

23.  Nuclear  power  plant  staff  working 
hours  (47  FR  7352;  February  18. 1982). 

24.  Information  flow  (47  FR  31482;  July 
20. 1982). 

25.  Use  of  high-enriched  uranium 
(HEU)  in  research  reactors  (47  FR  37007; 
August  24, 1982). 

26.  Licensing  and  regulatory  policy 
and  procedures  for  environmental 
protection;  uranium  fuel  cycle  impacts 
(47  FR  50591;  November  8, 1982). 

27.  Safety  goal  development  program 
(48  FR  10771;  March  14, 1983). 

28.  Regionalize tion  (49  FR  7676;  March 
1. 1984). 

29.  Eiivironmental  qualiHcation  of 
electric  equipment  (49  FR  8422:  March  7, 
1984). 

30.  NRC  response  to  accidents 
occurring  during  the  transportation  of 
radioactive  material  (49  FR  12335;  March 
2&,  1984). 

31.  Financial  quahfications  statement 
of  policy  (49  FR  24111;  June  12, 1984). 

32.  Investigations,  inspections,  and 
adjudicatory  proceedings  (49  FR  36032; 
September  13. 1984). 

33.  Systematic  safety  evaluation  of 
operating  nuclear  power  reactors  (49  FR 
45112;  November  15. 1984). 

34.  Environmental  qualification  of 
electrical  equipment;  Status  of  June  30. 
1982  deadline  (49  FR  45114:  November 
15. 1984). 

35.  Handling  of  late  allegations  (50  FR 
11030:  March  19, 1985). 

3&  Training  and  qualification  of 
nuclear  power  plant  personnel  (50  FR 
11147;  March  20,  1985). 


37.  Regulation  of  advance  miclear 
power  plants;  proposed  policy  (50  FR 
11882;  March  26, 1985). 

38.  Regulation  of  advance  nuclear 
power  plants;  proposed  policy, 
correction  (50  FR  13810;  April  8, 1985). 

39.  Emergency  planning  (50  FR  20892; 
May  21, 1985). 

40.  Severe  reactor  accidents  regarding 
future  designs  and  existing  plants  (50  FR 
32138:  August  8. 1985). 

41.  Coordination  and  information 
exchange  meetings  between  NRC  staff 
and  organizations  involved  in  the  study 
of  the  nuclear  power  industry  (50  FR 
41480;  October  11, 1985). 

.     Dated  at  Washington.  DC  this  29th  day  of 
October.  1985. 

F()r  the  Nuclear  Regulatory  Commission. 
Samu«l ).  Chilk, 
Secretary  of  the  Commission. 
(FR  Doc\  85-26154  Filed  10-31-65;  6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  Na  aS-NM-lll-AD;  Amdt  39- 
5167] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  role. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  inspection  of  the  aft  pressure 
bulkhead  on  all  Boeing  Model  747  series 
airplanes  through  Line  Number  622  for 
evidence  of  repairs  or  damage.  This  AD 
also  requires  reports  on  the  results  of 
these  inspections,  and  the  repair  of  any 
discrepancies,  if  necessary.  This  action 
is  prompted  by  a  re'cent  report  of 
extensive  cracking  of  a  repaired  aft 
pressure  bulkhead;  it  is  also  prompted 
by  findings  of  other  damage  and 
improper  repairs  to  aft  pressure 
bulkheads  that  were  not  recorded  in  the 
airplane  records.  This  action  is 
necessary  since  improper  repairs,  if  not 
corrected,  could  result  in 
depressurization  of  the  affected 
airplanes.    . 

DATE:  Effective  November  19, 1985. 
ADDRESSES:  Information  on  the 
inspection  procedure  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
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Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certificatiaa  Office,  9010  East  Marginal 
Way  Sooth,  Seattle,  Washington. 

FOR  niRTHBR  INFORMATION  CONTACT: 

Mr.  Owen  E.  Schj-ader,  Airframe  Branch. 
ANM-120S,  ieiephone  (206)  431-2923. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  There 
has  been  a  recent  report  of  cracking  of  a 
repaired  aft  pressure  bulkhead  on  a 
Boeing  Model  747  airplane.  This 
cracking  was  found  to  have  been  the 
result  of  the  repair  not  being  performed 
in  accordance  with  the  repair  drawing. 

On  August  29, 1985,  Boeing 
Comlnercial  Airplane  Company  issued  a 
notiofe  to  all  operators  of  Model  747 
airplanes  to  report  details  of  any  repairs 
of  the  aft  pressure  bulkhead  to  Boeing 
for  engineering  review.  On  August  30, 
1905,  the  FAA  issued  General  Notice 
(GENOT)  8320-322.  which  requested 
operators  to  perform  a  records  search  to 
determine  if  any  repairs  had  been 
accomplished  on  aft  pressure  bulkheads, 
and  to  submit  this  information  to  Boeing. 

A  preliminary  review  of  some  records 
and  repairs  has  indicated  that  not  all  the 
repairs  to  aft  pressure  bulkheads  have 
been  fully  documented,  not  all  repairs 
are  airworthy,  and  previously  unlqiown 
damage  has  been  found.  Improper  repair 
or  unidetected  damage  to  the  aft 
pressure  bulkhead  could  lead  to  failure 
of  the  bulkhead  and  depressurization  of 
the  airplane. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  model,  the 
FAA  has  determined  that  an  AO  is 
necejsary  which  requires  inspection  of 
the  aft  pressure  bulkhead  to  ensure  that 
any  repair  or  discrepancies  are 
evaluated,  reported,  and  corrected,  if 
necessary,  in  accordance  with  FAA- 
approved  procedures. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  OMB 
control  number  2120-0056. 

Further,  since  a  situation  exists  that 
requires  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regiilation 
that  is  not  considered  to  be  major  under 
Exeqitive  Order  12291.  it  is 


impracticable  for  the  agency  to  follow 
the  procedure  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emetgenc*/  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  28, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and    - 
plaoed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aatbority:  46  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised]  Pub.  L  97-44a 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeiiig:  Applies  to  all  Model  747  series 
airplanes,  through  Line  Number  622, 
certiHcated  in  any  category.  To  prevent  a 
condition  that  would  lead  to 
depressurization  of  the  airplane, 
accomplish  the  following,  unless  already 
accomplished  after  August  29, 19BS: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  the  aft  side  of  the  afi  pressure 
bulkhead  for  evidence  of  repairs  or  damage. 
Dariiage  is  defined  in  the  Structural  Repair 
Manual 

B.  Report  a  complete  description  of  the 
findings  (sketches,  photos^  or  drawings,  as 
necessary)  of  the  inspections  required  by 
paragraph  A.,  above,  within  30  days  after  the 
effective  date  of  this  AD  to  either 

1.  The  Boeing  Commercial  Airplane 
Company.  ATTN:  Director.  747  Customer 
Support  Engineering,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207;  or 

2.  Boeing  Support  Engineering  through  the 
Boeing  Field  Service  Representative. 

C.  If  any  cracking  or  punctures  are  found  in 
the  aft  pressure  buUchead.  repair  prior  to 
further  flight  in  accordance  with  the 
Structural  Repair  Manual;  Boeing  Designated 
Engineering  Representative  (DlZR)-approved 
data;  or  data  approved  by  the  Manager, 

■  Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

D.  Repair  all  other  discrepancies  or 
improper  repairs  in  accordance  with  the 
Structural  Repair  Manual;  Boeing  DER- 
approved  data;  or  data  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office. 
FAA,  Northwest  Mounted  Region.  Repairs 
must  be  performed  in  accordance  with  a 


schedule  approved  by  the  Manager,  Seattle 
Aircraft  Certificatkn  OfBce.  FAA.  Northwest 
Moimtain  RegkuL 

E.  Upon  the  request  of  an  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  of  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region,  may  adjnst  the  inspectloa 
times  in  this  AD  to  permit  compUance  at  an 
established  inspection  period  of  that 
operator,  if  the  request  contains 
substantiating  data  to  justify  the  change  for 
that  operator. 

F.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Regioa 

G.  Special  flight  permits  may  be  bsoed  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accoraplbhment  of  inspections  and/or 
modificationr^equired  by  this  AD. 

All  persoru  affected  by  this  proposal 
who  have  not  already  received 
infonnatilm  on  inspection  procedures 
from  the  manufacturer  may  obtain 
copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle,  Washington  96124- 
2207.  These  docimients  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective 
November  19, 1985. 

Issued  in  Seattie,  Washington,  on  October 
25. 1985. 

Chailes  R.  Fostor, 

Director,  Northwest  Mountain  Region. 
[FR  Doc  85-28082  Filed  10-31-8S:  8:45  am] 
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14CFRPart91 

[Docket  Na  24636;  AmdL  91-190] 

Tran»ponderOn  Opf  Hon 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  requires  all . 
aircraft  equipped  with  an  operable  radar 
beacon  transponder  to  have  the 
transponder  turned  on  while  airborne  in 
the  National  Airspace  System  This 
action  is  intended  to  enhance  aviation 
safety  by  providing  an  increased  degree 
of  aircraft  target  visibility  to  radar 
controllers  in  air  traffic  control  (ATC) 
facilities.  A  transponder-on  enviroiunent 
is  expected  to  help  increase  controller 
awareness  and  facilitate  rec(^ition  and 
resolution  of  potential  traffic  conflict 
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situationa.  This  action  does  not  require 
installation  of  transponders. 
EPrccnvt  OATC  December  2. 1985. 
FO«  ranTNER  irowiATiON  contact: 
Mr.  Gene  Falsetti,  Airspace  and  Air 
Traffic  Rules  Branch,  ATO-23a 
Airspace-Rules  and  Aeronautical 
Information  Division.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
telephone  (202)  426-8783. 

TAHV  mfohmation: 


History 

On  May  8. 1985,  the  FAA  proposed  to 
amend  S  91.24  of  Part  91  of  the  Federal 
Aviation  Regulations  (FAR)  (14  CFR  Part 
91)  to  require  that  while  in  controlled 
airspace,  each  person  operating  an 
airoaft  equipped  with  an  operable  ATC 
transponder  maintained  in  accordance 
with  {  91.172  of  the  FAR  operate  the 
transpcmder,  including  Mode  C  if 
installed,  and  reply  on  the  appropriate 
code  or  as  assigned  by  ATC  (50  FR 
19381). 

The  preamble  to  the  rule  stated  that 
aircraft  positional  information  which  is 
not  readily  available  should  be  made 
available  by  requiring  that  transponders 
be  turned  on  while  aircraft  are  airborne 
within  aO  controlled  airspace.  A 
tranqK>oder-<m  environment  would 
enhance  aviation  safety  by  providing  an 
increased  degree  of  airerafl  target 
viability  to  radar  controllers  in  ATC 
facilities  and  would  help  inc^ase 
controller  awareness  and  fedhtate 
recognition  and  resolution  of  potential 
trafBc  conflict  situations. 

A  transponder-on  requirement  was 
considered  in  the  Nattcmal  Airspace 
Review  (NAR).  The  NAR  program  is  a 
comprehensive  review  of  airspace  use 
and  procedural  aspects  of  the  ATC 
system.  The  NAR  effort  is  a  joint  effort 
of  the  FAA,  the  Department  of  Defense, 
aviation  industry  and  other  government 
aviation  agencies.  NAR  Task  Group  2-3 
convened  in  September  1964,  and  with 
the  exception  of  a  dissenting  view  by 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA),  recommended 
adoption  of  a  transponder-on 
requirement  in  the  National  Airspace 
System.  Members  of  the  task  group 
making  this  recotnmendation 
represented  the  Air  Transport 
Association  (ATA),  the  Regional  Airline 
Association  (RAA).  the  National  Air 
Transportation  Association  (NATA),  the 
Department  of  Defense  (DOD),  the  Air 
Line  Pilots  Association  (ALFA),  the 
Experimental  Aircraft  Association 
(EAA),  the  National  Business  Aircraft 
Association  (NBAA),  the  Allied  Pilots 
Association  (APA).  Transport  Canada. 
AOPA,  and  the  FAA.  The  NAR  Task 


Group  recommendation  was  formally 
approved  by  th^  NAR  Executive 
Steering  Committee  and  forwarded  to 
the  FAA  on  December  4, 1984.  In 
addition  to  the  NAR  recommendation, 
the  Air  Line  Pilots  Association  (ALPA) 
included  a  transponder-on  requirement 
in  its  list  of  proposed  safety 
recommendations  submitted  to  the  FAA 
in  iate  1984. 

In  discussion  of  the  proposal,  the 
preamble  noted  that  the  FAA  is  aware 
that  at  certain  times  and  in  certain 
places  a  concentration  of  beacon  targets 
could  possibly  confuse  and  interfere 
with  the  efficiency  of  ATC  rather  than 
assist  it  Examples  given  were  such 
occasions  as  high  density  fly-ins.  space 
launches,  or  such  operations  as  touch- 
and-go  landings.  The  concentration  of 
targets  issue  was  similarly  recognized 
by  the  NAR  Task  Group  during  its 
consideration  of  the  proposal.  However, 
the  NAR  Task  Group  determined  that 
even  if  the  situation  did  occur, 
controllers  would  prefer  to  have  the 
aircraft's  transponder  on.  and  if 
situations  would  exist  where  the 
transponder  should  be  off,  {  91.24  of  the 
PAR  provides  ample  authority  for 
controllers  to  so  instruct  pilots.  Aware 
of  a  potential  problem,  the  FAA  noted  in 
the  preamble  to  the  proposal  that  it  was 
not  the  intent  to  create  an  inflexible 
requirement  that  could  interfere  with  the 
efficiency  of  the  National  Airspace 
System  or  derogate  ATC  separation  and 
advisory  services.  Accordii^y.  the 
proposal  was  designed  so  that  it  would 
not  change  the  current  operational 
environmanL  Under  the  proposal. 
controllers  would  continue  to  be  able  to 
ask  pilots  ¥ibo  were  in  communication 
with  ATC  to  turn  transponder  off.  or 
change  transponder  to  "standby"  or 
"low  sensitivity."  Consistent  with  the 
ATC  procedures  in  effect  these  actions 
could  be  taken  to  reduce  clutter  in  a 
multi-target  area  or  "ring  around"  or 
other  phenomena. 

It  was  also  stated  that  it  is  not  the 
intent  of  the  proposal  to  change  the 
application  of  {  91.172  "ATC 
Transponder  Tests  and  Inspections." 
This  section  states  that  no  person  may 
use  an  ATC  transponder  that  is 
specified  in  Part  125.  S  91.24(a). 
8  121.345(c).  9  127.123(b).  or  S  135.143(c) 
of  this  chapter  unless  within  the 
preceding  24  calendar  months,  that  ATC 
transponder  has  been  tested  and 
inspected  and  found  to  comply  with 
Appendix  F  of  Part  43  and  certain  other 
test  and  inspection  requirements. 

Coi^ents  were  invited  relative  to 
situations  when  continued  operations  of 
the  transponder  could  result  in  possible 
unsafe  or  inefficient  operation  of  the 
National  Airspace  System. 


Comniants 

The  FAA  received  18  comments  in 
response  to  the  NPRM.  Twelve 
commenters  supported  the  proposal, 
including  the  National  Transportation 
Safety  Board  (NTSB).  NBAA,  EAA. 
ATA.  RAA,  GAMA.  ALPA.  several 
airlines  including  Continental.  Piedmont 
US  Air  and  CP  Air,  and  an  aviation 
consultant.  Six  commenters,  including 
four  private  citizens,  the  Soaring  Society 
of  America,  and  AOPA  opposed  the 
proposed  rule. 

Two  of  the  individual  commenters 
contended  the  proposal  would  benefit 
only  ATC  and  not  the  pilot  One 
commenter  stated  it  would  not  help  to 
have  a  transponder  turned  on  and  cited 
the  Brownsville,  Texas,  area  as  an 
example  because  there  the  radar 
coverage  only  goes  down  to  5.000  feet 
Another  stated  there  is  no  guarantee 
that  operating  with  the  transponder  on 
would  enhance  safety.  The  writer  noted 
that  ATC  fi«quentiy  calls  out  traffic  that 
he  never  finds,  and  that  ATC  does  not 
call  out  traffic  that  he  sees.  The  same 
commenter  likened  the  proposed  rule  to 
a  speed  trap  which  would  make  the  pilot 
subject  to  dvil  penalties  and  suspension 
or  revocation  solely  for  not  tiiming  on  a 
transponder.  The  same  commenter  went 
on  to  mention  that  he  flew  out  of 
Gaithersburg.  Maryland,  which  has  a 
high  volume  of  student  training.  Often 
there  are  five  to  eight  aircraft  in  the 
pattern  and  since  the  traffic  pattern  has 
been  raised  into  controlled  airspace,  the 
proposed  rule  would  require  all  of  the 
aircraft  to  have  their  transponders  on 
while  shooting  takeoffs  and  landings. 
Further,  only  an  exemption  issued  by 
FAA  headquarters  could  relieve  the 
flight  schools  fit)m  this  requirement 
because  their  aircraft  are  not  in  contact 
with  ATC.  The  commenter  also  said  that 
the  proposal  would  exacerbate  radar 
problems  of  saturation,  clutter,  and  ring 
around  which  would  be  caused 
primarily  by  pilots  who  would  not  be  in 
radio  contact  with  ATC.  It  was 
suggested  that  if  FAA  is  nonetheless 
going  to  adopt  the  rule,  it  would  need  to 
be  amended  because  it  does  not 
expUcitiy  authorize  a  pilot  to  turn  off  a 
transponder  when  instructed  to  do  so  by 
ATC  The  commenter  maintained  that 
the  authority  of  ATC  to  assign  a  code 
does  not  include  "stand-by"  or  "low" 
because  neither  of  those  is  a  code. 

The  Soaring  Society  of  America,  Inc., 
(SSA)  stated  that  it  concurs  with  FAA's 
intent  but  does  not  support  the  proposal. 
SSA  reasoned  ihat  a  transponder-on 
rule  would  cause  pilots  to  be  more 
careless  by  induchig  them  to  neglect 
their  primary  responsibility  of 
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maintaining  a  visual  watch  in  fovor  of 
relying  on  the  om  of  transponders  as  a 
means  of  separating  visual  flight  rules 
(VFR)  trafBc.  SSA  said  that  fai  its 
experience,  it  sfaiiply  doesn't  work. 

AOPA  did  i}ot  support  the  proposal  on 
the  fdiowing  grounds. 

1.  lliere  is  no  persuasive  evidence 
that  large  numbers  of  operators  of 
aircraft  equipped  with  transponders  are 
not  turning  them  on.  It  defies  logic  to 
assume  that  an  aircraft  owner  would 
purchase  expensive  avionics  and  then 
intentionally  not  use  them. 

2.  Thersj  is  no  assurance  that 
operating  with  transponder  on  will 
enhance  safety.  Today,  controllers  vfho 
reach  a  level  of  traffic  satiu^tion 
selectively  suppress  the  transponder 
emissions  of  VFR  aircraft  to  reduce 
workloads.  The  proposed  rule  would 
encourage  that  practice. 

3.  Supplemental  information  in  the 
proposal  admits  that  concentrations  of 
targets  could  confuse  and  interfere  with 

'  the  efficiency  of  ATC.  There  is  no 
requirement  that  airciaft  establish  or 
maintain  communications  with  ATC 
Mandated  operation  of  transponders 
increases  the  opportunity  for  a  number 
of  transponder  problems  to  occiu*  while 
reducing  or  eliminating  ATC's  control  or 
resolution  of  such  problems.  In 
coqjunction  with  this  point.  AOPA  noted 
two  possibihties: 

(a)  Saturation,  clutter,  and  ring  around 
may  be  exacerbated  with  no  way  for  the 
controller  to  advise  aircraft  to  stop 
squawk,  squawk  stand-by,  or  change 
codes. 

(b)  Erroneous,  conflicting,  or 
malfunctioning  codes  emitted  by 
transponders  could  not  be  corrected  by 
the  controller  and  not  perceived  by  the 
operator. 

4.  The  proposal  is  unenforceable  and 
contradicts  Administration  efforts  to 
reduce  unnecessary  regulation. 

Discussion  of  Comments 

In  summary,  the  nonconcurring 
commenters  expressed  the  following 
concerns: 

1.  There  is  no  assurance  the  rule 
would  enhance  aviation  safety. 

2.  The  benefits  would  accrue  to  ATC, 
not  pilots.  The  pilot  would  not  see  an 
improvement  in  traffic  advisory  service. 
Further,  the  pilot  would  be  subject  to 
enforcement  penalties  for  not  turning  the 
transponder  on. 

3.  The  radar  operational  environment 
would  be  adversely  affected  as  follows: 

(a)  The  rule  would  not  be  needed 
wh^re  radar  coverage  did  not  exist 

(b)  Situations  of  radar  clutter,  ring- 
around,  and  other  undesirable 
phenomena  would  increase. 


(c)  The  controller  would  not  be  able  to 
control  or  correct  beacon  malfunction 
and  saturation  problems  because  radio 
communications  would  not  exist  widi 
many  aircraft 

4.  As  written,  the  rule  provides  ATC 
authority  to  assign  codes  only. 

5.  The  rule  is  unenforceable. 

Safety/Benefits 

The  greater  share  of  safety  benefits 
from  a  traasponder-on  rule  accrue  to 
pilots  and  other  users  of  the  National 
Airspace  System  (NAS).  Both  visual  and 
instrument  flight  rules  (VFR/IFR) 
aircraft  can  be  providMi  a  higjier  degree 
of  safety  in  die  NAS  through  proper  use 
of  a  transponder.  Transponders 
substantially  increase  the  capability  oi 
radar  to  "see"  an  aircraft  Improved 
visual  acquisition  enables  the  controller 
to  quickly  determine  where  potential 
traffic  conflicts  may  exist  The  intent 
behind  the  transponder-on  rule  is  to 
increase  controller  awareness  to 
facilitate  recognition  and  resolution  of 
potential  tra^c  conflict  situations.  The 
acquisition  of  radar  target  hiformation  is 
basic  to  the  provision  of  safety 
advisories  which  are  a  first  priority  duty 
of  controllers.  Therefore  the  FAA 
submits  that  while  transponders  help  to 
improve  the  efficiency  of  ATC  saffety 
advisory  service,  the  ultimate 
beneficiary  of  improved  aviation  safety 
is  the  airspace  user. 

The  Radar  Environment 

The  arguments  raised  over  the 
perceived  problems  that  would  be 
encountered  by  ATC  if  mandatory  use 
of  transponders  is  initiated  are 
suppositional  and  without  supportive 
data.  In  one  case,  they  appear  to  be 
contradictory.  It  was  seen  as 
inconceivable  that  aircraft  operators 
would  purchase  expensive  avionic 
equipment  and  not  operate  it  indicating 
that  transponders  were  already  on. 
However,  the  commenter  went  on  to  say 
that  if  a  transponder  rule  were  effected, 
radar  saturation  problems  would  occur, 
presumably  as  a  result  of  the  operation 
of  transponders  which  are  now  left  ofL 

With  respect  to  the  alleged  radar 
saturation  problem,  the  FAA  noted  in 
Notice  No.  65-12  that  it  was  not  the 
intent  of  the  proposal  to  create  an 
inflexible  requirement  that  could 
interfere  with  the  efficiency  of  the 
National  Airspace  System  or  derogate 
ATC  separation  and  advisory  services. 
Accordingly,  the  proposal  was 
specifically  structured  so  that  the 
current  operational  environment  would 
be  left  intact  including  continuation  of 
the  ATC  deviation  authority.  The  FAA 
does  not  expect  that  the  rule  would 
encourage  the  suppression  of  select 


transponder  codes.  In  those  instances 
when  oontrdlers  have  to  selectively 
suppress  certain  codes,  it  is  to  redooe 
clatter  over  a  partico)  v  area,  bat  only 
temporarily.  Code  monitoring 
procedures  will  not  be  changed  by  this 
'  rule.  During  periods  when  ring  around  or 
excessive  VFR  target  presentations 
derogate  the  separation  of  IFR  traffic 
the  monitoring  of  the  VFR  code  may  b« 
temporarily  discontinued. 

Code  monitoring  procedures  are  ' 
implemented  independent  of  radio 
communications  with  aircraft  Yf\A 
respect  to  the  issue  ctf  radio 
communications  and  transponders. . 
controllers  have  the  means  to  inhibit 
certain  transponder  codes,  or  all  if 
necessary,  but  to  date  have  no  way  to 
"turn  on"  a  transponder  in  an  aircraft 
vrith  the  transponder  turned  off.  An 
aircraft  with  a  transponder  tamed  on. 
even  when  no  communications  have 
been  established,  is  receiving  a  form  of 
service  from  ATC  in  that  the  target  is 
observed,  and  if  necessary  the  traffic 
may  be  provided  other  aircraft  that  are 
in  contact  with  ATC 

Rule  Provisions/Effects 

Contrary  to  the  concerns  of  one 
commenter,  the  language  of  the 
amended  rule  does  provide  ATC  v 

authority  to  "stop  squai^"  "squawk 
low,"  or  turn  transponder  off.  New 
subparagraph  (c)  of  §  91.24  provides 
such  broad  authority  by  specifying  that 
each  person  shall  reply  on  the 
appropriate  code  or  "as  assigned  by 
ATC"  Again,  the  amended  rule 
generates  no  change  in  the  current 
practice  or  procedure. 

There  were  a  few  comments  that  the 
rule  would  be  unenforceable  or, 
conversely,  that  it  would  trap  pilots  into 
enforcement  actions.  Hie  purpose  of  this 
rule  is  the  enhancement  of  aviation 
safety  through  the  provision  of  an 
increased  degree  of  aircraft  target 
visibility  to  ATC  radar  controllere.  The 
relative  ease  or  difficulty  of  enforcing 
the  rule  was  not  a  significant  factor  in 
adopting  the  rule,  although  the  FAA 
does  not  agree  that  the  rule  could  not  be 
enforced.  It  is  also  the  FAA's  belief  that 
pilots  would  have  no  valid  reason  to 
object  to  operating  the  transponder  if 
such  operation  would  assist  ATC  in 
providing  improved  detection  and 
advisory  service  and  that  the 
effectiveness  of  the  rule  will  result  from 
voluntary  compliance  rather  than 
enforcement 

With  respect  to  the  rule's  effects, 
another  concern  was  that  it  would 
induce  pilots  to  relax  their  vigilance  for 
other  traffic  The  FAA  appreciates  the 
psychology  of  this  concern.  However, 
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the  more  obvious  capability  of  the  rule 
to  enhance  aviation  safety  outweighs 
the  negative  supposition  which  at  best 
would  be  difficult  to  measure.  Also,  the 
transponder-on  requirement  has  no 
effect  on  the  requirement  that  places 
ultimate  responsibility  on  the  pilot  for 
operation  of  the  aircraft,  and  thereby, 
the  safety  of  that  flight 

Because  this  amendment  generates  no 
significant  energy,  cost  or  other  impacts 
on  aircraft  operators,  this  document 
involves  a  rulemaking  action  which  is 
not  a  major  rule  under  Executive  Order 
12291  and  is  not  a  significant  rule  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  28, 1979). 

Regulatoiy  Evahiatioo 

The  requirement  that  transponders 
already  instaUed  in  aircraft  be  turned  on 
while  such  aircraft  are  airborne  in  the 
National  Airspace  System  will  not  have 
a  significant  economic  impact  on 
airspace  users.  The  rule  wiU  not  require 
the  purchase,  installation,  or 
maintenance  of  any  additional 
equipment  nor  will  it  require  any 
additional  recordkeeping.  Only  an 
imperceptible  amount  of  additional 
electricity  at  negligible  cost  will  be 
re<^uired  to  keep  transponders  in 
operation  while  the  aircraft  equipped 
with  them  are  airborne.  Because  the 
impact  of  this  rule  is  minimal,  a  fuU 
regulatory  evaluation  has  not  been 
prepared.  For  the  same  reasons,  a 
transponder-on  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  While  FAA  has  no 
estimate  of  the  number,  if  any,  of  small 
entities  which  will  be  affected  by  the 
rule,  the  impact  on  individual  operators 
is  so  minimal  as  not  to  meet  the 
threshold  of  "significant  impact"  within 
the  meaning  of  the  Regidatory  Flexibility 
Act  Therefore,  it  is  certified  that  this 
rule  will  not  have  a  significant  economic 
Impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  fai  14  CFR  Part  91 

Aviation  safety.  Air  traffic  control. 

Airspace,  Safety. 

* 

The  Amendment 

Accordingly,  Part  91,  Subpart  A  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  91),  is  amended  as  follows: 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1301(7).  1303. 1344, 
134*.  1352  through  1355. 1401, 1421  through 
1431. 1471, 1472, 1502, 15ia  1522,  and  2121 
through  2125:  Articles  12.  29.  31.  and  32(a)  of 
tlifl  Convention  on  International  Civil 


Aviation  (61  Stat  lisd);  42  U.S.C.  4321  et  teq.: 
E.0. 11514: 4fl  U.S.C  106(gj  (Revised  Pub.  L 
97-44S,  January  21, 1983). 

2.  Section  91.24  is  revised  by  " 
redesignating  paragraph  (c)  as 
paragraph  (d),  and  by  addii^  new 
paragraph  (c)  to  read  as  follows: 

191.24   ATCmnaponctarandaltttude 
rapofUnQ  SQulpiMnt  and  ( 


(c)  Controlled  Airspace,  all  aircraft, 
tranaponder-on  operation.  While  in 
controlled  airspace,  each  person 
operating  an  aircraft  equipped  with  an 
operable  ATC  transponder  maintained 
in  accordance  with  1 91.172  of  this  Part 
shall  operate  the  transponder,  including 
Mode  C  equipment  if  installed,  and  shall 
reply  on  the  appropriate  code  or  as 
assigned  by  ATC 

Issued  in  Wasliington,  DC,  on  October  29, 
1985. 

Dooald  D.  Eagen.    <    ' 

Administrator. 

[FR  Doc  85-28150  FUed  10-31-«S;  8:45  am] 
I  oooc  4aio-is-ii 


SECURTTIES  AND  EXCHANGE 
COIMIlSSrON 

17  CFR  Part  200 

[R«L  No*.  33-660e;  34-22S76;  35-23881;  39- 
1042;  IA-«92;  IC-14771] 

Revialon  Of  Rule  Concerning 
Accef>tance  of  Travel  Reimbursement 

AQCNCV:  Securities  and  Exchange 
Commission. 

action:  Final  rule. 


r:  The  Commission  has 
determined  that  its  rule  relating  to  the 
acceptance  of  reimbursement  for  travel 
expenses  fit>m  entities  tax  exempt 
pursuant  to  26  U.S.C.  501(c}(3]  is  unduly 
restrictive.  It  is  therefore  amending  its 
niles  to  permit  Commission  members 
and  employees  who  participate  in 
conferences  and  meetings  sponsored  by 
entities  which  are  tax  exempt  pursuant 
to  26  U.S.C  501(c)(3)  to  accept  from  such 
entities,  under  limited  circimistances, 
reimbursement  for  tht  actual  travel 
expenses  of  a  spouse,  provided  the  prior 
approval  of  the  General  Counsel  is 
obtained. 

EFFECnvc  date:  November  1, 1985. 
FOR  FURTHCR  INFORMATKM  CONTACT! 

Myma  Siegel,  Ethics  Counsel,  Office  of 
the  General  Counsel,  Securities  and 
Exchange  Commission,  Washington.  DC 
20549.  (202)  272-2430. 
SUPPlfMCNTARY  INFORMATION:  Prior  tO 

1983,  the  Commission's  regulations 


permitted  Commission  members  and 
employees  who  participate  in  programs 
sponsored  by  entities  designated  tax 
exempt  pursuant  to  26  U.S.C  501(c)(3)  to 
accept  from  such  entities  reimbursement 
for  travel  and  subsistence  expenses  for 
an  accompanying  spouse,  if  the  prior 
approval  of  the  General  Counsel  was 
obtained.  The  amendment  announced  in 
this  release  reinstates  that  rule. 

DiscussUm 

In  June  1983.  Congress  authorized  the 
Commission  to  accept  bom  ncu-federal 
entities  payment  or  reimbursement  for 
expenses  incurred  by  Commission 
members  and  staff  in  connection  with 
participation  at  educational  conferences 
and  meetings  sponsored  by  such 
entities.*  On  August  23, 1983,  the 
Commission  adopted  regulations  to 
implement  this  new  statutory  authority.' 

In  order  to  eliminate  real  or  apparent 
conflicts  of  interest  those  regulations 
require  all  private  reimbursement  for  the 
expenses  of  Commission  members  and 
staff  on  official  duty  time  to  be  accepted 
by  the  Commission,  not  by  the 
individual.  Because  Congress  authorized 
the  Commission  to  accept 
reimbursement  only  for  the  travel  and 
subsistence  expenses  of  its  members      "^ 
and  employees,  the  reimbursement  rules 
generally  have  the  effect  of  prohibiting  a 
member  or  employee  who  is  traveling 
while  on  official  duty  from  accepting 
any  payment  or  reimbursement  offered 
by  the  sponsoring  organization  for  the 
travel  expenses  of  a  spouse.  Staff 
members  can,  under  certain 
circumstances,*  avoid  the  effects  of  this 
prohibition  by  taking  annual  leave  to 
attend  the  educational  program  or 
conference  in  question.  Since 
Commission  members  are  not  subject  to 
any  leave  system,  they  are  effectively 
prohibited  from  accepting 
reimbursement  for  a  spouse  when 
participating  in  educational  conferences 
or  meetings  relating  to  the  functions  or 
respoqafcilities  of  the  Commission,  even 
when  the  sponsor  is  a  tax-exempt 
institution. 

Entities,  tax  exempt  pursuant  to 
Section  501(c)(3),  that  sponsor 


'Pub.  L.  No.  96-38,  S7  SUt  205  (1983). 

*48  FR  38Z1S  (Auguit  30. 1983). 

'Employee*  may  accept  reitabunement  for  ■ 
spouse  or  traveling  companion  only  with  the  prior 
written  approval  of  the  General  Counsel.  That 
approval  may  be  given  when  program  participants 
are  expected  to  engage  in  social  activities. 
However,  reimbursement  may  not  be  accepted  from 
entities  which  do  business  with  the  Commission, 
are  regulated  by  the  Commission,  are  registered 
with  the  Commission  or  have  interests  which  may 
l>e  substantially  affected  by  the  official  duties  of  the 
employee.  Moreover,  public  disclosure  of  the 
amount  accepted  is  reqoried. 


■  \     ■ 
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conferences  in  which  Commission 
members  and  employees  participate  are 
primarily  educational  organizations, 
such  as  universities.* Therefore,  the 
acceptance  of  reimbursement  for  the 
traveling  expenses  of  a  spouse  (or 
traveling  companion)  from  such  an 
entity  does  not  generally  raise  questions 
of  conflict  of  interest 

Accordingly,  the  Commission  has    - 
determined  to  amend  its  current  rule  to 
permit  Commission  members  and  staff 
to  accept  spousal  reimbursement.from 
an  entity  which  is  tax  exempt  pursuant 
to  26  U.S.C  501(c){3).  provided  (as  in  the 
case  of  staff  members  currently)  the 
prior  approval  of  the  General  Coimsel  is 
obtained.  Such  approval  will  be  granted 
routinely  where  die  circumstances  do 
not  raise  an  appearance  of  impropriety 
or  conflict  of  interest  and  where 
participants  are  expected  to  engage  in 
social  activities,  such  that  the 
attendance  of  a  spouse  facilitates  the 
business  of  the  program.  Althought  the 
situation  is  unlikely  to  arise  with 
Section  501(c)(3)  prgtmizations,  no 
reimbursement  will  be  accepted  from  a 
tax-exempt  organization  which  does 
business  with  the  Commission,  is 
regulated  direcUy  or  indirecUy  by  the 
Commission,  is  registered  widi  the 
Commission,  or  has  interests  which  may 
be  substantially  affected  by  the 
participating  individual's  performance 
or  nofi-performance  of  his  or  her  official 
dutiei 

A  cbpy  of  the  General  Counsel's 
approval,  and  a  notice  of  the  amount  of 
payment  or  reimbursement  accepted 
will  bje  placed  in  the  public  file.  The 
OfTicd  of  Government  Ethics  has 
approved  this  rule  amendment,  and  a 
copy  of  that  determination  will  also  be 
placed  in  the  pubUc  file. 

Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  (or 
certiflcation  that  one  is  not  required)  is 
necessary  because  the  rules  are 
procedural  and  thus  not  within  the    ~ 
definition  of  "rule"  for  purposes  of 
Chapter  6.  Title  5.  U.S.C. 

Thej  Commission  finds  that  the 
foregding  action  relates  solely  to  rules  of 


'Entitle*  qualifying  for  tax  exempt  status 
pursuant  to  28  U.S.C.  S01(c)(3)  are  limited  to: 

Corporations  and  any  community  chest  fund  or 
foundaion,  organized  and  operated  exclusively  for 
religiou*,  charitable,  scientific  testing  purposes,  or 
to  foster  natural  or  international  amateur  sports 
competition  *  *  *  or  for  the  prevention  of  cruelty  to 
childrea  or  animals,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private 
shareholder  or  individual  no  substantial  part  of  the 
activities  of  which  ircarrying  on  propaganda,  or 
otherwise  attempting,  to  influence  legislation  *  *  ' 
and  which  does  not  participate  ia  or  intervene  in 
*  *  •  any  political  campaign  on  behalf  of  any 
candidota  for  public  office. 


agency  procedures  or  practice  and. 
accordingly,  that  notice  and  prior 
publication  for  comments  under  the 
Administrative  Procedure  Act  5  U.S.C 
551  et  seg..  are  unnecessary.  See  S 
U.S.C  553(b). 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Conflicts  of  interest  Freedom 
of  Information.  Privacy,  Securities. 

Text  bf  Amendment 

In  consideration  of  the  foregoing,  the 
Commission  hereby  amends  Part  200  of 
Chapter  D.  Titie  17,  Code  of  Federal 
Regulations  as  follows: 

PART  200-ORQANIZATION, 
CONDUCT  AND  ETHICS.  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Subpart  M 
of  Part  200  continues  to  read  as  follows: 

Authority:  SectionB  19,  23,  48  Stat  85, 901. 
as  amended,  sec  20, 49  Stat  833,  sec  319,  53 
Stat  1173,  sees.  38, 211, 54  Stat  841. 855;  tS 
U.S.C.  778,  78w.  79t  77888.  80a-37,  80b-ll: 
E.0. 11222;  3  CFR.  1964-1965  Comp.  5  CFR 
735.104. 

2.  Section  200.735-4  is  amended  by 
adding  paragraph  (b)(e)(vii)  as  follows: 


§200.735-4 

m  nil,  illla  ■ 

■CUVIIMS. 


Outstds  empioyinefit  and 


(b)  *  •  • 
(6)  •  *  • 

(vii)  Members  or  employees  who  are 
participating  in  a  program  meeting  the 
criteria  of  paragraph  (b)(e)(i)  of  this 
section,  which  is  sponsored  by  a  person 
determined  by  the  Secretary  of  the 
Treasury  to  be  a  tax-exempt 
organization  pursuant  to  26  U.S.C. 
501(c)(3),  and  for  which  reimbursement 
for  the  member's  or  employee's 
participation  will  be  accepted  by  the 
Commission,  may,  while  on  official  duty, 
accept  from  the  sponsoring  entity  bona 
fide  reimbursement  for  actual  expenses 
for  travel  and  necessary  subsistence  for 
a  spouse  or  traveling  companion 
provided  that  the  procedures  detailed  in 
paragraphs  (d)(6)  (vi)(A)-(C)  of  tiiis 
section  are  foUowed. 


/ 


By  the  Commission. 

Dated:  October  28, 1985. 
John  Whaeler, 
Secretary. 

[FR  Doc.  85-26171  Filed  10-31-85;  8:45  am) 
BtLinn  CODE  toio-oi-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Adminietratlon 

21  CFR  Part  436 

[Docfcel  Na  SSN-O3021 

Antibiotic  pruga;  Hydata  DoxycycOne 
PaOat-FMad  Capaulaa    , 

Correction 

In  FR  Doc  85-24471  beginning  on  page 
4X678  in  the  issue  of  Tuesday,  October 
15, 1985,  make  the  following  correctiotut: 

On  page  41679,  first  column,  in 
S  436.543(0),  tiiirteentii  line,  "time" 
should  read  "timed".  In  the  second ' 
column,  in  {  436.  543(e),  fourth  line,  "on" 
should  read  "one". 

MUJNQ  coos  iao6-ei-M 


21  CFR  Part  522 

Animal  Druga,  Faada,  and  Raiatad 
Producta;  Change  of  Sponaor 

Correction 

In  FR  Doc  65-24362  beginning  on  page 
41488  in  the  issue  of  Friday,  October  11, 
1985,  make  the  following  correction: 

On  page  41489,  third  column,  in 
amendatory  instruction  18  for  |  522.1081, 
third  line,  "genadotropin"  should  read 
"gonadotropin". 

BNXMOcooc  ises-ei-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-4-FRL-2917-«;  FL-012] 

Approval  and  Promulgation  of 
Implementation  Plana,  Florida;  Lead 
impiemeniaDon  pian 

AQeNCV:  Environmental  Protection 

Agency. 

action:  Final  rule. 

aUMMARV:  EPA  is  today  disapproving 
the  regulatory  portion  of  the  Florida 
State  Implementation  Plan  (SIP)  for  lead, 
approving  all  other  portions  of  the  plan, 
and  promulgating  Federal  source- 
specific  emission  limitations  for  the  lead 
stationary  sources  in  Florida  identified 
as  having  a  potential  to  violate  the  lead 
National  Ambient  Air  Quality  Standard 
(NAAQS).  This  action  was  proposed  on 
February  21, 1965,  in  the  Fedaral 
Register  (50  FR  7187)  and  a  public 
hearing  and  comment  period  provided. 
The  comments  which  were  received  are 
discussed  below. 


ma^Mim  /  Voi  sq  Wo.  212  /  FWday,  Wovemtxr  1.  lOBS  /  Kates  mad  BfuiiltioBS 


;  Copies  of 
submitted  by  the  State  may  be 
examined  dm  fug  nuiiiia)  business  hoars 
at  the  following  locations: 
Environmental  Protection  Agency, 

Region  IV.  Office  I 

345  Courtland  Street  NW..  Atlanta. 

Georgia  3Q8eS 
Library,  Office  of  the  Fsderal  Register, 

1100  L  Street  NW^  Room  8401. 

Washington.  D.C  20005 
BPA  Csalral  Docket  SKtioa  ¥VMt 

TooMT  Lobfagr.  Gaiety  1.  A-iaa  «B  M 

Slioot  SW..  WMJamlnii.  DlC.  20W0 
Florida  DeportOHBt  of  rmriinnii  nf  ill 

Regidaliaa.  Bhrob  of  Air  Qoahty 

Mnnagti—nt.  Twin  Towers  O&cs 

Build^  2000  Bkirstone  Road. 

Tallahassee.  Florida  32301 
FOR  RMTHEIt  MFOfMIATION  COMTACTI 
Ms.  Kelly  McCarty.  EPA  Region  IV.  Air 
Management  Branch,  at  the  above  listed 
addr^  and  phone  404/8^-3288^  orPTS 
257-3286. 


September  17. 198^  the  Florida 

Department  cd  Environmental 
Regiilation  submitted  a  lead  SIP  to  EPA 
to  aotiify  the  nafokuacBt*  of  aectfam 
118  of  tfie  dcok  Air  Act  and  tha 
Natioaal  Aafaienl  Air  Qoahty  Standard 
(NAAQ&)  for  lead  EPA  icfviewed  die 
art— iWal  and  pwyeoed  actioa  an 
FefanMiy  21. 1885  ISO  PR  7187^  in  dK 
Federal  RegMar.  This  actios  pcaftosed 
to:  disapprove  the  source-specific 
regulatory  portion  of  the  SIP,  approve  of 
all  otfier  portions  of  the  SIP,  and 
promulgale  tke  toMfce-specific 
regulations  necessary  to  complete  the 
SIP.  All  other  background  information 
relating  to  the  actions  being  taken  any 
be  found  in  that  notice. 

Since  EPA  was  proposing  to 
promulgate  source-specific  »nni«Mi.iftn 
limits  to  substitute  for  the  regulatory 
portion  of  the  lead  SIP.  a  public  hearing 
on  the  SIP  was  required  to  be  held  under 
Section  lia(«^)  of  die  Ckan  Air  AcL 
This  hearing  was  held  in  Tampa.  Florida 
on  March  28, 1985,  and  die  OHBments 
which  were  received  at  thfr  hearing,  as 
well  as  those  conmieDts  received  during 
the  comment  period  of  tiie  Febmary  21, 
1986,  Notice  erf  Proposed  RoJemakBig; 
are  discussed  befciw. 

In  die  Febraary  21. 198S,  pcopooal 
natioe.  each  individnal  soarca-specific 
emissioa  limitation  located  in  }  5Z.535(c) 
contained  ita  own  aectiono  for  teat 
procedure*  and  predaction  leatraints  to 
ba  eaipkiyad  daring  cnmpWanca  testing. 
In  today's  fhsal  mtemakiag,  these  two 
sections  have  beea  deleted  fnm  die 
indhridnal  aaarcfrapacific  ewssion 
UMla  iB  1 52.S36(c),  and  have  been 
made  part  of  i  52.535  (b)  of  the 


regulatioai  wfcjch  contria  Iha  ] 
provisiona  whkil  mpptf  to  al  i 
sourceok  Spodfica^.  1 5Z3S8(bX5)  and 
§  52JS5(b)W  BOW  oontaiB  te  specific 
compliance  testtaig  taqnJwanta. 
Sections  52.535  (b)  and  (c)  aia  hetaby 
amended  to  reflect  these  changes. 

The  atlainannt  data  ior  the  Slats  of 
Florida  for  the  lead  NAAQS  shall  be 
thirty  days  from  tha  data  of  tUo  notice. 
Tlia  State  lo  cansidafod  to  W  attaknwBt 
becausa  aooa  of  tha  Bonitara  fai  tta 
State  are  recording  exceedances  of  the 
ambient  concentration  for  lead  fl.5  hgf 
m*  averaged  quarterly),  and  because  the 
significant  point  sources  of  lead  do  not 
need  additional  time  to  meet  the 
emission  Hmits  promulgated  herein. 

Comments  Received 

Miscellcumoaa.  hi  the  final, 
S  52.535(b)W  waa  slighdy  chai^d  The 
prop>osal  Blatsd  Aat  aoaroa  testa  siMnifd 

be  performed  in  accordance  with  EPA 
RefBOBca  Medwds  1  thrao^  &.  TUs 
shoaU  have  laadMethoda  1  tkraogh  4. 
Section  52.535(b)(4)  ia  hereby  aooended 
to  reflect  this  changa. 

Comph'anoe  TesL  Several  commeaters 
objected  to  the  requirement  that 
compliance  stack  testing  must  be 
performed  within  120  days  of 
promulgation.  They  felt  that  this 
requirement  was  meaaoaaUa.  since 
some  soartas  hava  recently  been  tested. 

EPA  feels  the  120  days  to  perform  a 
comphanoe  test  ia  laasonabte,  but  is 
willing  to  accept  a  recent  stack  test 
compliance  verification  on  a  case  by 
case  basis,  provided  the  test  meets  EPA 
testing  requirements.  Therefore  EPA  Ims 
amended  S  52.535(b)(1)  to  allow  testing 
perfonaed  whthia  120  days  after 
proflsnlgatiaa.  or  testing  perfonncd 
within  the  previaas  12  aiontbs  prior  to 
promulgation,  provided  the  test  reports 
are  sutmutted  to  EPA  prior  to,  or  within 
30  days  after,  promulgatian.  and  the 
tests  meet  EPA  standard  reference 
testing  requirements. 

Although  EPA  agrees  that  an  annual 
Method  12  stack  test  could  be 
burdensome  for  some  of  these  sources, 
the  Agency  also  believes  that  adaption 
of  a  specific  ahemate  testing  sdiedole  is 
not  appropriate.  The  language  in 
9  52.5Sb(b)(3)  »B  proposed  and  retained 
in  the  final  rate  ghres  EPA  the  discretion 
to  approra  ahemate  carafrfiance 
methods,  includiag  waiver  of  the  annual 
Method  12  requirement,  if  adequate 
justification  is  provided.  EPA  will  accept 
requests  for  alternative  testing 
schedules  and  apprave  or  disapprove 
them  on  a  case  by  case  basis.  Therefore, 
no  changes  were  made  to  this  section. 

Fugitive  Emissions.  During  the  pubhc 
hearing,  one  of  die  commenters  stated 
that  i  52.535(b)(2)  of  the  proposal  was 


unnecessary  since  diera  are  na  aon- 
procasa  lagvtnPa  eanssioB  Bases,  t  na 
comufienter  saggestea  mat  tha  section  ba 
deleted. 

EPA  agrees  with  the  camment.  bat  not 
the  suggestion.  The  Intent  of  the  section 
was  to  enable  a  source  hispector  who 
documents  an  extraordinary  amoiatf  of 
fugitive  emiaaiwis  to  impose  soase  sort 
of  control  lequiieinent  to  redaca  the 
emissioaa.  hi  I^ht  of  the 
misanderstandinft  the  section  has  been 
reworded  to  reflect  tha  intanded 
"wsnirg. 

Actiom.  Based  oa  tha  fbregoi^  EPA 
hereby  disappravas  tha  ntgytotnry 
portion  of  Flasida's  SIP  iar  lead 
approves  tha  rest  of  tha  SB*,  sad 
pronnilgates  soaroa-spocific  endssian 
limits  for  tha  souicaa  idfntifiad  in  Iha 
lead  SIP.  TUa  actkn  is  effsetiva 
December  2. 198&. 

Under  Execative  Order  12291,  todair's 
action  is  not  "Mafor^.  It  has  been 
submitted  to  fta  Oflica  (rf  Management 
and  Budget  for  review. 

Pursuant  to  section  307(d)tlKB)  of  die 
Clean  Air  Act  EPA  has  estabUkied  a 
docket  (No.  IV-Ar-85-01)  which  is 
available  for  pubBc  inspection  and 
copying  at  EPA's  Docket  Office  listed 
above,  between  8KX)  AJA.  and  4:00  PId., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying.  An 
identical  docket  has  also  been 
established  at  EPA's  Region  IV  Office, 
listed  above. 

Under  Section  307(bKl)  of  the  Act. 
petitions  for  judicial  review  td  this 
action  must  be  filed  in  Iha  United  States 
Court  of  Appeals  for  Ihs  appropriate 
circuit  by  (00  days  from  paUicatk» 
date).  This  action  may  not  ba  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  f  307(bJ(2l  of  the 
Clean  Air  Act) 

EPA  reserves  the  nght  to  ntcfade  such 
other  sources  of  lead  in  dds  Federal 
Implementatioa  Plan  if  it  fhtds  the 
source  to  meet  tha  criterion  set  forth  in 
Chapter  17-2.100(99)  of  die  Florida  Air 
Regulations.  This  section  states  tiiat  a 
mayor  source  of  lead  is  one  "*which  emits 
or  has  the  potential  to  emit  5  tons  per 
year  or  more  ol  lead  or  lead  compoonds, 
measured  as  elemental  Iead~. 

Incorporation  by  reference  oi  th» 
State  fanptemantation  Plan  for  die  State 
of  Floriffa  was  eppraved  by  Ae  Director 
of  the  Federal  Register  on  )uly  1, 1982. 

List  of  SubJactS  in  «  CFR  Part  52 

Air  poIhiti(»  controL 
Intergovernmental  relations.  Lead 
Particulate  awtter.  Incorparatioii  by 

reference. 
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Dated:  October  25, 1985. 
Lae  M.  Tlmnu. 
Administrator. 

PART  52— {AMENDED] 

Part  52  of  Chapter  L  Title  40,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

Subpart  K— Florida 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority.  42  U.S.C  7401-7842.  ^ 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(55)  as  follows: 

§52.520    ktonttfieationofptan. 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

(55)  State  implementation  plan  for 
lead,  submitted  by  the  Department  of 
Environmental  Regulation  on  September 
17, 1984. 

(i)  Incorporation  by  reference — 

(A)  Amendments  to  Florida 
Administrative  Code,  Chapter  17.2-100, 
Definitions,  and  17.2-500  and  510, 
Applicability  (for  New  Source  Review], 
adopted  by  the  State  on  January  25, 
1984,  and  September  17, 1984  letter  from 
the  Florida  Department  of 
Environmental  Regulation  to  EPA. 

(ii)  Additional  material — 

(A)  Narrative  submittal  including  an 
attainment  demonstration. 

(B)  Emissions  inventories  for  lead 
sources. 

3.  Section  52.535  is  added  as  follows: 

SS2.535    Ruleeandregutetiofw. 

(a)  The  regulatory  portion  of  the  lead 
implementation  plan  submitted  on 
September  17, 1984,  is  disapproved 
because  the  laws  or  regulations  needed 
to  implement  specific  measures 
necessary  to  assure  attainment  and 
maintenance  of  the  NAAQS  for  lead 
were  not  included. 

(b)  The  following  requirements  shall 
apply  to  all  the  facilities  listed  in 
paragraph  (c)  of  this  section: 

(1)  The  facilities  listed  in  paragraph 
(c)  of  this  section  shall  conduct  an  initial 
test  on  all  sources  of  lead  emissions 
specified  for  each  facility  within  120 
days  of  promulgation  of  this  regulation, 
unless  such  sources  have  been  tested 
within  the  previous  12  months,  and  the 
results  submitted  to  EPA,  Region  IV, 
within  30  days  after  promulgation,  and 
approved.  Such  test  shall  demonstrate 
compliance  with  the  specified  emission 
limit  for  each  source.  Source  test 
methods  and  analytical  procedures  used 
shall  be  in  accordance  with  provisions 


of  Part  60,  Appendix  A,  Method  9  and 
12.  For  source  testing,  a  plan  of  testing 
including  the  date(8)  the  tests  wiU  be 
performed,  a  description  of  the  test 
equipment  and  prooediues  to  be  used 
and  the  sampling  locations  with 
appropriate  dimensions,  showing 
upstream  and  downstream  gas  flow 
disturbances,  shall  be  submitted  to  the 
EPA  Region  IV  Administrator  thirty  (30) 
days  prior  to  die  initial  test  Results  of 
all  source  testing  and  compliance 
determinations  shall  be  submitted  to  the 
Region  IV  Administrator  within  thirty 
(30)  days  after  completion  of  tibe  test 
After  completion  of  die  initial 
performance  test  required  above,  the 
facilities  shall  conduct  annual  stack 
tests  for  all  sources  with  a  specified 
emission  limit 

(2)  Non^>rocess  fugitive  emissions, 
(le..  road  dust,  stock  piles,  plant 
grounds,  etQ.)  shall  be  minimized. 
Minimization  efforts  shall  foclude  such 
fugitive  dust  suppression  activities  as: 
chemical  stabilization,  water  spraying 
with  appropriate  runoff  collection, 
resurfacing,  sweeping,  revegetation,  and 
other  EPA  approved  methods. 
Minimization  efforts  shall  be  monitored 
by  EPA  via  site  inspections  and  review 
of  records  and  logs  of  fugitive  dust 
suppression  efforts. 

(3)  Upon  submittal  and  approval  by 
EPA.  the  Agency  will  accept  an 
alternative  method  to  demonstrate 
compliance  with  the  specified  emission 
limit  A  submittal  for  an  alternative 
compliance  method  must  provide  an 
exdusive  means  (i.e.,  mathematical 
relationship  with  established 
parameters))  to  determine  compliance 
with  the  appUcable  emission  limit  Until 
an  alternative  compliance  method 
request  Is  approved  by  EPA.  the  initial 
and  annual  test  requirements  will 
remain  in  effect 

(4)  The  owner(s)  or  operators)  shall 
maintain  continuous  records  of  plant 
process  and  emission  control  operations 
as  necessary  to  determine  continuous 
compliance.  Such  records  shall  include 
reports  of  all  process  operations  and 
control  equipment  operating  parameters. 
Such  records  shall  also  include  reports 
of  all  types  of  process  upsets  and 
emission  control  equipment  malfunction, 
detailing  the  nature  and  duration  of  the 
upset  or  malfunction,  the  expected 
effects  on  emissions,  and  die  corrective 
actions  taken  or  planned  to  avoid 
recurrences.  Such  records  shall  be 
available  at  the  plant  site  for 
inspections  by  the  Region  IV 
Administrator  of  EPA  for  a  period  of  at 
least  two  (2)  years. 

(5)  Source  tests  shall  be  performed  in 
accordance  with  EPA  Reference 
Methods  1  dirough  4,  9,  and  12  (40  CFR 


60,  Appendix  A).  In  the  case  of  Method 
9,  Section  2.5  shall  be  excluded. 

(6)  All  emissions  testing  shall  be   , 
performed  at  the  wmitiininw  production 
rate,  or  other  production  rate  or 
operating  conditions,  which  would  result 
in  the  hig^iest  lead  emissions. 

(c)  The  following  reqidrements  are 
promulgated  as  applicable  to  the 
indicated  stationary  sources  of  lead: 

(1)  Gulf  Coast  Lead,  1901  North  6edi 
Street  Tampa.  FL  Secondary  Lead 
Smelter  Operation. 

(i)  All  emission  points  shall  be  limited 
to  the  following  levels: 
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(ii)  Visible  emissions  from  the  closed 
charge  doors  on  the  blast  furnace  and 
the  refining  ketUe  shall  not  exceed  5 
perceiit  opacity  during  furnace 
operation. 

(iii)  Visible  emissions  from  the  charge 
doors  on  the  blast  furnace  shall  not 
exceed  10  percent  opacity  during  > 
charging  operations. 

(iv)  Visible  emissions  from  all  other 
sources  shall  not  exceed  5  percent 
opacity. 

(v)  No  more  than  one  blast  furnace 
shall  operate  at  a  time. 

(vi)  No  more  than  two  50-ton  melt  , 
ketdes  shall  be  operated  at  a  time. 

(2)  Johnson  Controls.  Globe  Batiery 
Division.  10215  North  30di  Street 
Tampa,  FL. 

Lead — ^Add  Battery  Manufacturing  Plant 

(i)  All  emission  points  shall  be  limited 
to  the  following  levels: 
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(3)  CUhMk  BMtary.  U&  A/Rrito^ 
Street,  Tanpa^  PL. 

Lead— Acid  Battery  Ma«Mfactittfag  Ploat 

(ij  nB  euiiuioR  pontv  snafi  be  mxnfes 
to  the  following  leirefs; 
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^  Visibk  emissions  fixuaall 
eoMsioB  points  shall  oat  exoewrf  5 
percent  opacity  during  operation. 

(Mi)  Tke  PbO  silo  sbaU  be  liBttted  to 
operating  16  hours  per  week. 

(4)  CUoride  Metals.  U&  4l/Bahigb 
Street.  Taa|M.FL. 


Secondary  Lead  Shelter  Opaation 

(i)  All  emission  points  shall  be  finfetl 
to  Am  foUewng  kvelK 
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(b)  Visible  emisaigns  froas  Aa  cioMd 
charge  doors  on  Furnace*  ^k>.  1  aad  2 
shall  not  exceed  S  percent  opacity 
during  furnace  operation. 

[in}  Visible  emissions  fton  the  charge 
door*  oa  Furnaces  No.  1  and  2  shall  not 
exceed  10  percent  opacity  during 
charging  operations. 

(iv)  VisiUe  emiseions  from  die  lead 
oxide  plant  shall  not  exceed  5  percent 
opacity. 

(v)  Visible  emissions  from  all  otker 
sources  shall  not  e^tceed  5  percent 
opadty. 

tS)  GooKi  Battery  (GNB),  1139X 
Sat^ite  Boulevard.  Oclaodo.  FL  Lead- 
Acid  Battery  Mamrfactmring  Plant. 

(i)  AU  emission  points  shall  be  limited 
to  the  fotfowiiig  levels; 
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(ii)  Visible  emissiana  froia  a^ 
emissiou  pointa  shell  net  exceed^ 
percent  ay«city  dtaang  opeiatkm. 

(iii)  The  following  sources  stull  be 
limited  to  opera tii^40QQ  haws  per  year 
Pasting/Paitiag,  CHB  S>  *B1; 
As8emblyj;;NB  ID  4^62;  AaaemUy.  G»» 
m  #B4;  AaaeBbkjr.  GN&  ID  #B6(  Catra) 
Vaccum.  CNB  ID  ttB7;  Tiay  Exhaeet, 
GNB  ID  #E«;  Paste  Oven  POSw  GNB  m 
#E5:  Paste  Oven  ^ffiG.  CNB  B>  #E8t 

(iv)  The  Balk  Oxide  point  source.  GIW 
ID  #B6,  shall  be  hm^ed  te  a^eratiag 
1060  hours  per  year. 

(v)  The  follevnog  sources  shall  be 
limited  to  operatug  500ft  hoaca  pes  year 

Casting,  QC  Mixing.  GNB  ID  #B3;  Pol 
Hood.  Of®  ID  «S1;  Pot  Heod«  GNB  ID 
#E2;  Pot  Hood.  GNB  ID  #B3. 

(6)  Refined  Metals.  2840  Gapitola 
Street  {acksooviUe.  FL.  Secondary  Lead 
Smelter  Operation. 

(i)  This  source  ia  cunentiy  shut  down, 
with  no  plana  to  reopen.  However, 
should  the  ownera  decide  to  reopen  the 
plant,  they  must  re^aply  lor  a  pecndt  a» 
if  dkey  were  a  new  seuroe,  and  th^  wrll 
be  subject  to  new  sowce  review,  as  if 
they  bad  not  operated  previously.  Thia 
is  to  be  efiestiveiauBediately.  since 
their  current  permit  ex^red  DeceBbct 
31. 1984.  TUa  is  pursuant  to  Florida 
Administoation  Code  172.530,  Source 
Redaasificatnns,  aad  \7-4J0a, 
Renewala. 

(PR  Doc  85-2W17  PBcrf  tev-W-«5:  fc45  am} 
nil  I  iiwT  ropc  < 


40ClllPart» 

Approval  amfPromulOaflon  of 
Imptamentatfon  Plans;  Ohio 

agency:  BwifuiBneatal  Protection 

Agency  (USEPAJi 
ACnoN:  Final  mtemaldng. 

summary:  bi  a  September  2Sk  1964  (49 
FR  37642).  Fedval  BkgietB  netke, 
USEPA  proposed  to  appiuve  a  revised 
emission  haiitatian  lor  the  PPG 


Barberton  plant  in  Smunit  Gmnty,   - 
Ohio,  as  a  revision  to  the  Olri*  Slate 
Implementation  Plan  (SIP)  foraaMsr 
dioxide  (SOi).  Since  that  time,  USEPA 
has  been  informed  tftat  n>C  has 
permanently  tenn»ated  the  eperationa 
of  the  planL  Consequent^,  the  State  of 
Ohio  withdrew  its  request  for  a  revised 
emission  limit  for  PPG. 

USEPA  is  revising  the  SO»  enissiaQ 
limitation  in  the  Ohio  federally 
pronnt^BfeQ  Sb*  Io  acRC|aa(erjf  reflect 
the  shutdown  of  the  pfant  Tte  federrf 
SIP  for  PPG  will  now  coaaat  of  a  •« 
Ibs/MMBTU  for  the  Barberton  plant'a 
coal-fired  Bteam  g^nerafiag  imits. 
DATi:  This  action  will  be  effective 
December  31,  TMB,  uuisaa  rmtSee  is 
received  within  30  days  that  someone 
wishes  In  ubasil  advene  ar  criticat 
writteMtr— iBlLorregDestean 
opportunity  for  oral  presentation  of 
data,  views  or  arguments. 
AOOHEmacThe  docket  for  this  revieios 
(#SA-a5-2)  is  on  »e  at  the  iottowing 
locations,  and  may  be  inspected  and 
copied  durmyaatiBal  buaineaa  hours,  {ft 
is  recommended  that  yon  I 
Debm  MarcsBtOBto.  at  (312)  ( 
before  vistiag  the  Rcgioa.  V  offic^ 
U.S.  Kivimuiwutal  Rotectwn  Agency, 

Region  V.  Av^and  Radiotiefi  Biranch^ 

AM^Sevtti  Ltearoom  Streef,  diicsg(\ 

Qlinois  60604 
U.S.  Environmental  Proteetien  Agency. 

Central  Docket  SieetfoR,  West  Tower 

Lobby.  GaBery  1, 491  M  Street  SW... 

Washington.  D.C  XHtmk 

Written  comments  and  request  for  a 
public  hearing  should  be  seat  to:  Gary 
Gulezian.  Chief,  Regulatory  Anary8f»>»^ 
Section,  Air  and  Radiation  Bsanch        ^\ 
(5AR-2fi].  U.S.  Environmeiftal  Protectna  ]) 
Agency.  Region  V,  Chicago.  Illinois 
60604. 

FOA  nHnMSH  WrOMtAnOM  COKf ACn 
Debra  Marcantoikio^  Ak  and  Radiation 
Branch  (5AR-26).  Enviraamentel 
Protection  Agency.  Re^en  V,  Chic  ago. 

Illinois  60604,  (312)  886-aB«. 

August  27,  igTtv  USEPA  peonwlgated 
regulations  estebHshing  a  State 
Implementetien  Plan  (SIP)  far  the 
c<a!tnL  ol  SOb  hi  die  State  of  Ohio  (42 
FR  36342)L  Revisions  to  the  Sunmil 
County  regutatiens  for  most  sources 
were  pnhttahcd  Deceadicr  5. 1979  (44  PS 
69920^  but  did  not  indade  PfiG's 
Barberton,  Ohia  plant.  USEPA 
promuligated  new  regalations  for  the 
PPG  fa^hty  on  )«ty  25.  nn  (4S  FR 
4955a)L  On  fanaary  27. 1901.  USEPA 
disapproved  the  pnipaaed  SIP 
limitations  that  Ohio  had  sabanlted  for 
SiiianiH  County.  tachidiBf  the  PPG 
facihty  (4S  PR  M9a). 
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The  State  of  Obio  •ofandtted  a  petitiaii 
for  leconsldeiutiuii  of  USEPA's^ 
disapproval  as  it  applied  to,  among 
otiisr  sources,  fte  PPG  plant 
Adcfitionafly.  PPG  had  submitted  a 
petition  for  recoiuideratkio  of  the 
federally  promulgated  Ohio  SIP  limit  for 
its  Barbertoo  pint 

On  April  13. 1S82.  USS>A  amiouiioed 
that  it  was  graatiag  Ohio's  petitian  for 
reconsideration  (47  FR 15614).  The 
Agency  stated  that  it  woald  respond  to 
the  State's  petition  by  taking  action  on 
the  revised  Summit  County  SIP  Aat 
Ohio  intended  to  submit  for  USEPA 
review.  Also,  on  fdy  7, 1962,  USEPA 
announced  that  it  was  panting  PPG's 
petition  for  reconsideration  of  the 
federally  promulgated  enussion 
limitation  for  the  Barbertoa  plant  (47  FR 
29573).  The  Agency  stated  to  that  notice 
that  it  would  respond  to  I^^s  petiHon 
in  the  same  way — by  taking  action  on 
the  State's  revised  Summit  County 
BubmittaL 

On  August  27, 1982,  and  November  17, 
19B2,  OWo  acfanitted  a  request  to  revise 
the  SOi  SIP  for  die  PPG  Baifoerton  Plant 
in  Summit  Coonty.  The  State  requested 
USEPA  to  revise  the  federally 
promulgated  enussion  limit  c^  S.6  lbs/ 
MMBTU  SOi  by  approving  a  Umit  of  7.B 
Ibs/MMBTU  for  Boilers  X  8  dirough  10 
[the  stokers],  11,  and  12  at  the  PPG 
Plant,  with  operation  of  the  boilers 
permitted  in  oidy  one  of  four  specific 
configurations. 

On  February  IB,  1905,  PPG  notified 
USEPA  that  it  had  pemanently 
terminated  operation  of  Boilers  Nos.  11 
and  12,  the  larger  coal-fired  boilen,  in 
September  1963.  AdtfittanaDy,  the  last  of 
the  six  small  ooai-fired  boilere  was 
permanently  afaafdown  on  October  1« 
1964.  Forthennore.  PPG  sUted  it  had  no 
intention  of  resmning  use  of  these  ooal- 
flred  boilers  at  Barberton.  On  April  4. 
1985,  Ohio  EPA  withdrew  its  request  for 
the  revised  SOt  emission  limit  for  these 
boilers  at  PPG  as  a  result  of  the 
shutdown. 

USEPA  is  now  revising  die  SOs 
emission  limitation  in  the  Ohio  federally 
promulgated  SIP  to  reflect  (he  shutdown 
of  the  planL  Thus,  die  Federal  SIP  fbr 
PPG  will  consist  of  0.0  Ibs/MMBTU 
emission  limit  for  all  coal-fired  boilers  at 
the  Barberton  plant  (This  reflects  the 
fact  that  die  PPG  Barberton  plant  is 
permanently  shutdown  and  would  have 
to  satisfy  the  appropriate  new  source 
review  requirements  if  the  plant  were 
reopened-j 

Because  USEPA  considers  today's 
action  noocontroversial  and  routine,  we 
are  at^jroving  it  today  without  prior 
proposal  The  action  will  become 
effective  on  December  31, 1985. 


However,  if  are  receive  notice  by 
December  2, 1985  that  someone  wishes 
to  submit  critical  anitten  coaments.  or 
reqnesti  opportunity  ior  ctal 
presentatioB  at  data,  views,  or 
argumenta.  tbea  USEPA  will  publish:  (1) 
A  notice  that  aritfadraars  the  actioii:  and 
(2)  a  notice  (hat  begins  a  new 
rulemaking  by  proposing  an  actioo  and 
establishing  a  comment  poiod. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major."  It  has  been 
submitted  (o  the  Office  of  Management 
and  Budget  (OMB)  far  review. 

The  Regulatory  FlexibiUty  Act.  S 
U.S.C.  Section  600  et  seq.  requires  the 
Agency  to  prepare  a  regoletory 
flexibility  analysia  nisoasing  die  impact 
of  any  proposed  or  final  rule  on  amaU 
entities.  lAider  5  U.SXI  e06(b).  this 
requirement  may  be  waived  if  the 
Agency  certifies  that  the  nde  vfffl  not 
have  a  significant  economic  efiiect  on  a 
substantial  number  at  small  enftties. 
Because  this  revision  affects  only  one 
soorce  arhich  is  no  longer  in  operation, 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  fudicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  31. 19e&  Ihis  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  sea  307(bJ(2].J 

List  of  Subjects  hi  46  CFR  Part  S2 

Intergovernmental  relations.  Air 
pollution  control,  Sulfur  oxides. 

Dated:  October  11. 1985. 
LesM.  TtuuBSB, 

Administrator. 

PART  52-ARPROVAL  AND 
PROMULGATION  OF 
IMPLEyENTATlON  PLAMS 

SubfMTtKK— Ohio 

Tide  40  of  dm  Code  of  Federal 

Regulations,  Chapter  I,  Part  52  is     - 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1881  is  amended  by 
revising  paragraph  (b)(59)(xiv). 

§  52.1881    Control  Strategy:  Sulfur  oxides 
(sulfur  ifloKWa). 


County,  Ohio,  shall  not  cause  or  permit 
the  emission  of  sulfur  dioxide  fram  aqy 
stack  at  this  facility  in  excess  of  0.00 
pounds  of  sulfur  dioxide  per  sriflion  BTU 

actual  heat  input  for  each  coal-fired  unit 


(XV)* 


[FR  Doc.  65-26166  FUed  lfr-31- 

BIUJNOOO0C< 


:a:«Saa4 


40  cm  Part  180 

IOPP-300a6BA;  HM.  2696-71 

Tolaranoa*  and  Exampttona  Fi 
Toleranoas  lor  Paattdda 


or  on  flaw  Aoiicullml  CommodHiaa: 
Dibmytttn  Oiaurata,  Elliyl  vmyl 
Acatata,  Nanw  nimoar  ■oomaa 
Acrylonltriia-Mattiytacrylata 
Copolymora,  Polyothytona, 
Potypropylaiia, 
Tatralkiofopolyrthylana 

Correction 

In  FR  Doc.  64-20061  beginning  on  - 

page  31694  in  the  issue  of  Wednesday, 
August  a,  1984,  on  page  318e&,  second 
column,  in  1 160.1001(e)  tabl£  under  the 
third  column  headed  *lJ8e8"  the  firet 
entry  reading  "Component  of  plastic 
slow  release  tag"  should  have  appeared 
in  each  entry  where  "Do"  appears.  As 
corrected  the  entire  table  is  reprinted 
below. 


S  180.1001 


Ola 


(b)  *  •  • 

(59)  '  *  • 

(xiv)  PPG  Industries  or  any 
subsequent  owner  or  operator  of  the 
PPG  Industries  facilities  in  Summit 


(e)  *  •'• 

•                  •                  • 
try  No.  77-5ft-»|. 

•  • 

•  * 

Ethyl  vlRfl  WMM  (CAS  ni^ 
W  Mo-  MSS7-7»a>. 

•              •              • 

OmparaMlQI 

rataMto» 

•                           • 

HetfMy    No.     27012-«2-0) 

uj<iiwii*ii    to    »    cm 

17T.i4m. 

Owiipwrfrf 

flOa2-as-4)  oantannht  to  SI 

.era  172.61S. 

GDvnpOfKfM  01 

•                  • 

•                      •                     • 

.rumi  as- 

*                      • 

na9Mv»to.sooe-«4-a). 

•                        m                        • 

Chvmmki 

«lMliC«to«r 
flllMH  tip. 
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OFFICE  OF  PERSONNEL  where  Federal  observers  can  be  sent  to 

MANAGEMENT  observe  local  elections. 

Under  section  553(d)(3)  of  title  5  of  the 

45  CFR  Part  801  United  States  Code,  the  Director  finds 

that  good  cause  exists  to  make  this 

Voting  Rights  Program;  New  Mexico  amendment  effective  in  less  than  30 

,-m:       *  n-  1  days.  The  regulation  is  being  made 

AQENCV:  Office  of  I>ersonnel  effective  immediately  to  aUow  Federal 

Management.  examiners  to  register  voters 

ACTION:  Final  rule  with  request  for  immediately  in  view  of  the  pending 

comments.  elections  to  be  held  in  the  subject 

counties,  where  Federal  observers  will 

summary:  The  Office  of  Personnel  observe  elections  under  the  authority  of 

Management  (OPM)  is  establishing  eight  the  Voting  Rights  Act  of  1965.  as 

new  offices  for  filing  applications  or  amended, 

complaints  under  the  Voting  Rights  Act  _  _  ,      ,  ,    , 

of  1965,  as  amended.  The  Attorney  E.0. 12291.  Federal  Regulation 
General  has  determined  that  these  I  have  determined  that  this  is  not  a 

designations  are  necessary  to  enforce  major  rule  as  defined  under  section  1(b) 

the  guarantees  of  the  Fourteenth  and  of  E.0. 12291,  Federal  Regulation. 

^'TtSir"'"'"^*"'^''  Regulatory  Flexibility  Act 

dates:  This  rule  is  effective  November  .  *  certify  that  this  regulation  will  not 

1. 1985.  In  view  of  die  need  for  its  have  significant  economic  impact  on  a 

publication  widiout  an  opportunity  for  '"bstantial  nmnber  of  small  entities 

prior  comment,  comments  will  stiU  be  ST^T  ?  ''^^l^'^^  °«*  locations  to 

considered.  To  be  timely,  comments  ^'^  ^'^  °^  '»;JS.  «'  "*  **  "S.!^°'»»  ^ 

must  be  received  on  or  before  December  f^v  T**P  m  «/«» P^^^'bihties  under 

9  jggg  the  Voting  Rights  Act. 

AOOipESS:  Send  or  deliver  comments  to  "»* »'  Subjects  in  45  CFR  Part  801 
Ronald  E.  ^ooks.  Coordinator,  Voting  Administrative  practice  and 

Rights  Program,  Office  of  Personnel  procedures.  Voting  rights. 

Management  Room  M32J1900  E  Stireet  ^.S.  Office  of  Personnel  Management 

NW..  Washington,  D.C.  20415.  Coo.un«  Hom«. 

F0«  RNTTHBI  MPOfMATIOM  contact:  Director. 

Ronald  E.  Broolcs,  (202)  632-6544.  .  ..     ,     --,™, .  ..      ,^ 

'      '  •    Accordingly,  OPM  is  amending  45 

SUPPLEMENTARY  MFORMATKNC  The  CFR  Part  801  as  follows: 
Attorney  General  has  designated 

Chavez.  Cibola,  Curry,  McKinley,  Otero.  PART  801— VOTINQ  RIGHTS 

and  Sandoval  Counties,  New  Mexico,  as.  PROGRAM 

additional  examination  points  under  the  ,  -.        .u    .. ,»  ^      r     n  _.  ..^ 

provisions  of  the  Voting  Rights  Act  of  ^- ^*  ""*^°"?  *=^*f  u°"  ^"  ^"*  ^ 

1965,  as  amended.  He  detemined  on  continues  to  read  as  foUows: 
December  17, 1984.  that  these  Authority:  5  U5.C.  1103;  sees  7. 9. 79  Stat, 

designations  are  necessary  to  enforce  *^  *^^  '*^  U-S.C  1873c  1973g). 
the  guarantees  of  the  Fourteenth  and  2.  Section  801.202  is  amended  by 

Fifteenth  amendments  to  the  adding  alphbetically  Appendix  A,  New 

Constitution.  Accordingly,  pursuant  to  Mexico  consisting  of  the  following 

section  6  of  the  Voting  Rights  Act  of  counties;  Chavez,  Cibola.  Curry. 

1965.  as  amended,  42  U.S.C.  1973d,  OPM  McKinley,  Otero,  and  Sandoval  to  read 

will  appoint  Federal  examiners  to  as  fellows: 
review  the  qualifications  of  applicants  t._^ 

to  be  registered  to  vote  and  Federal         •  Z^f^  .Jj!!!^..'^  ^*'**  ***^  ""^  *^ 

observers  to  observe  local  elections.  jornie  ol  appBtatton*.  ^ 

Under  section  553(b)(3)(B)  of  title  5  of 

the  United  States  Code,  the  Director  Appendix  A 

finds  that  good  cause  exists  for  waiving  •*♦••• 

the  general  notice  of  proposed  i^^^  Mexico 
rulemaking.  The  notice  is  being  waived 

because  of  OPM's  legal  responsibilities  Co^i^ty:  Place  for  filing:  Beginning  date. 

under  42  U.S.C.  1973e(a)  and  odier  parts  *'      *        *        *        * 
of  the  Voting  Rights  Act  of  1965,  as  Chavei— Federal  Building,  5th  and 

amended,  which  require  OPM  to  publish  ^?*T^*?"  ^?^'-  f  °"**^"'  New  Mexico: 

counties  certified  by  the  U.S.  Attorney  ?„^JpV;i'±r,T.l?  n '«'     i  J'^'T  ^ 

^  1       ji       ^  -^L-    ..  Ranger  Distnct  Cil)ola  National  Foreat  201 

General  and  locations  withm  these  Roosevelt  Grants,  New  Mexico:  Curry-Main 

counties  where  citizens  can  be  federally  Post  Office,  417  Gidding,  Room  203,  Clovis. 

listed  and  become  eligible  to  vote,  and  New  Mexico;  McKinely— Bureau  of  Indian 


Affain,  Eastern  Navajo  Agency.  P.O.  Box 
328.  Crowpoint  New  Mexico  (25  miles  north 
of  Thoreau,  1  mile  west  of  State  Road  57); 
Bureau  of  Indian  Affairs.  Navajo  Area  Oi^ce, 
Federal  Building,  3rd  and  Hill  Streets.  Gallup, 
New  Mexico;  Otero — U.S.  Forest  Service, 
Lincoln  National  Forest  Federal  Building, 
11th  and  New  York  Streets,  Alamogordo, 
New  Mexico;  Sandoval — Mobile  unit  on 
parking  lot  behind  U.S.  Post  Office,  Camino 
del  Pueblo  Road,  Bernalillo,  New  Mexico; 
U.S.  Forest  Service,  Cuba  Ranger  District 
San  Fe  National  Forest  State  Highway  128 
and  South  Main.  Cuba,  New  Mexico. 
December  17. 1984. 
*         •         •         •         * 

|FR  Doc.  85-25987  Filed  10-31-85;  8:45  am] 
MUMQ  coot  (sas-flvw 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  21 

[CC  Docket  No.  85-40;  FCC  86-562] 


A 


Establish  Procsdurss  for  Procossing 
Mutually  Exchislvs  Applications  for 
Digltal  Termination  Systsms 

AOENCV:  Federal  Communications 
Commission. 

action:  Final  rules.  ' 

summary:  The  Commission  adopts  rules 
to  use  random  selection  procedures, 
pursuant  to  its  authority  under  Section 
309(i)  of  the  Communications  Act,  47 
U.S.C.  309(i),  to  select  &t>m  among 
mutually  exclusive  digital  termination 
system  applications  in  the  Digital 
Electronic  Message  Service. 
EFFECnvE  DATE:  December  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Geraldine  A.  Matise,  Domestic  Facilities 

Division,  Common  Carrier  Bureau,  (202) 

634-1841. 

SUPPLEIHENTARY  INFORMATION: 

list  of  Subjects 

47 CFR  Parti 

Administrative  practice  and 
procedure,  Communications  common 
carriers.  Radio,  Telecommunications. 

47  CFR  Part  21 

Communications  common  carriers. 
Point-to-multipoint  microwave. 

Report  and  Order 

[CC  Docket  No.  85-40] 

In  the  matter  of  amendment  of  Parts  1  and 
21  of  the  Commission's  Rules  to  Establish 
Procedures  for  Processing  Mutually  Exclusive 
Applications  for  Digital  Termination  Systems 
in  the  Digital  Electronic  Message  Service. 

Adopted  October  15. 1985. 

Released  October  24. 1985. 
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Bytbc 

1.  In  this  proceettog  Ae  Conirnhfiion 
a  amendiqglts  ndes  to  tospleineDt  a 
system  of  nndom  selection  (lotteries)  to 
select  permittees  from  among  mutaa^ 
exclusive  applications  for  common 
carrier  digital  tenninatibn  systems 
(DTS)  in  tlie  Digital  meclronic  Message 
Service  (DEMS).*  Tliese  amendments 
are  made  pursuant  to  Section  309(i)  of 
the  Communications  Act  as  amended, 
47  U.S.C.  309(i)  (Supp.  1982). 

I.  Backgroond 

2.  DEMS  is  a  common  cairier  radio 
service  providiag  end-to-end 
transmission  of  digitally  encoded 
infocmation.  A  DEKifS  nettvoik  consists 
of  one  or  aoce  OTS  for  local 
distributnn,  intereomiected  by  some 
fonn  of  inter-dty  digitai  transmission 
such  as  tsn>estrial  nicrowave  or 
satellite  links.  *  Each  DTS  consists  of  a 
nodal  statkm  which  transmits 
inibnnation  in  cm  omnidirectional 
manner  to  user  stations,  whicfa  in  turn 
communicate  back  to  the  nodal  station 
in  a  point-to-point  manner.' 

3.  There  are  two  types  of  D^4S 
netwoiics.  An  extended  DEMS  network 
consists  of  commonly  owned,  managed, 
and  interconnected  DTS  facilities  in  at 
least  30  SMSAs.  *  A  limited  DEMS 
network  can  consist  of  DTS  facilities  in 
as  few  as  one  SMSA.»  Different 
frequencies  are  available  for  DTS  for 
extended  as  opposed  to  limited 
networks.  Eadi  DEMS  application 
con8i9t8  of  a  lead  application,  which 
describes  the  networic,  and  individual 
radio  station  applications  for  each  DTS 
nodal  station  in  the  network.*  When  an 
applicant  applies  for  authorization  for  a 
DTS  in  a  given  SMSA  that  applicant  is, 
in  essence,  applying  for  an 
administrative  firtmchise  for  exclusive 
use  of  a  pair  of  channels  (one  for  ibe 


'  DEMS  it  a  oommow  earner  radio  aervice 
regulated  aider  Part  n  of  the  Comndnkm's  Roles. 
See  Ainendment  of  Parts  Z.  ^,  S7  and  90  of  <he 
CommlMlow'a  Rulae  to  Attocato  SpocHiwB  for.  and 
to  BalaMisli  CMmt  Ralea  and  Polidea  l^itaMng  to. 
the  U«e  of  Radia  in  Di«M  Tenrinatian  Sys.  for  Itw 
Provision  of  Disltai  Comnnnicaaon  Servs. 
(Hervinaltor  DBMS  Order).  V  F.CCSd  980  (IflSl). 
modified,  «0  F.C.C2d  319  (1982).  farO^  nmSfM.  M 
Rad.  Reg.  2d  (P&F)  1091  (1983).  petition  for  rewiem 
dismitmdmA  mom.  Alaacoa^  Inc.  v  POC  727  P.2d 
121Z  (OC  Or.  im^fmHter  modified.  49  PR  S7.7a0 
(SeplBMbei  as,  tSBH 

'47  CPR  n.2  (defimtion  of  DigHal  Electronk 
Message  Service). 

'  Id.  (defkrition  of  Disttal  Tenntnation  SyslemJ. 

•47  CFR  21.2  (definiUon  of  Extended  Network):  cf. 
id.  i  21.M0. 

'47  CFR  21.2  (dcfmition  of  Umlted  Netwoilc);  cf 
id.  i  nJ9tB. 

•See  47  CFR  n.isp):  id.  |  2t.7(e)  (each  nodal 
station  requires  a  seyarato  radio  aadioiinHon). 


nodal  and  one  for  the  aser  stations) 
througlkoutlfaBSMSA.' 

4.  AppUcatkms  for  DTS  may  be 
mutually  exdnsive  in  one  of  two  ways. 
If  diere  is  a  prior  appUcatton  or 
authorization  for  a  statioa  widiin  50 
miles,  a  timaly-filed  apiJicant  may  be 
mutually  exclusive  if  it  cannot 
satisfactorily  show  that  no  hanniul 
interference  wdll  result  to  the  prior 
station."  iblutual  exclusivity  may  also 
occur  wdien  more  than  one  applicant  has 
applied  for  the  same  channel  pair  in  a 
given  SMSA.*  In  either  case  the 
applications  are  mutually  exclusive  on  a 
DTS-by-DTS  basis. 

5.  On  March  15, 19B5  &e  Commission 
released  a  Notice  of  Proposed 
Rulemaking  (hereinafter  Notice)**  in 
thiaproceedhig  in  whidi  we  proposed  to 
use  a  lottery  to  restdve  mutually 
exclusive  sitnations  w^iere  all  common 
carrier  DTS  applications  were  otherwise 
grantable.  In  the  Notice  tentatively 
concluded  ttiat  a  lottery  would  be  in  the 
public  interest  because  not  ooly  did 
DEMS  meet  die  relevant  Congressional 
criteria  as  an  appropriate  service  for 
using  a  lottery,  but  also  there  were  no 
significant  material  differences  which 
could  be  used  as  bases  for  designating 
applications  for  comparative 
consideration  in  hearings.  We  invited 
commenters  opposed  to  die  lottery 
proposal  to  suggest  comparative  issues 
upon  which  an>lications  could  be 
designated  for  hearing. 

6.  The  lottery  proc^ores  proposed  in 
the  Notice  included  pre-lotteiy 
processtag  of  applications  to  grantable 
status.* '  This  level  of  processing  vrauld 
require  resolution  of  petitions  to  deny 
that  have  been  filed  under  Part  21  rules: 
no  additional  pleacfing  cycle  was 
contemplated.  We  indicated  that 
applicants*  compliance  with  the 
requirements  of  previously  granted 
netwoik  authorizations  and  construction 
permits  would  be  evaluated  in 
determining  whether  an  applicant  is 
legally  qualified  and  tfius  eligible  to 


'This  exclusive  franchisa  is  subject  to  the 
requirement  that  the  Kcense  not  inteifeie  wift 
adjacent  channel  use  or  witii  c»«h«Bnal  uaa  in  an 
adjacent  SMSA.  See  47  CFB  HJUA. 

•  47  CFS  2U04(c).  Ttua  nay  be  rafeired  to  as 
electrical  nutual  exclusivity.  If  the  application  is 
not  timely  filed  then  tlw  faflnre  to  make  the  non- 
interference showiag  wiB  raaah  in  the  appticatioa 
being  returned  as  aMaocaptabte  far  fittog. 

*  This  may  i>e  refanad  to  as  ariiini  strati  »e 
mutual  exclusivity. 

'°  Notice  of  Proposed  Rulemaking,  Common 
Carrier  fVjcket  No.  85-40,  50  FR.  11402  (March  21, 
18SS)  (hef««nafter  Notice). 

' '  This  requires  that  to  be  considered  in  a  lottery 
all  applications  must  be  acceptable  for  filing,  that 
no  substantial  atkd  material  questions  of  lad  be 
presented  and  that  each  applicant  is  legally, 
technically,  fmandally  and  otherwise  quaBRed.  See 
47  CFR  21 .52(b). 


pnrtidpate  in  a  fettery.**  We  proposed 
that  streaidinad  "paper  heaitags"  be 
used  to  resolve  material  isnws  offset 
concerning  competing  appHcations.  in 
the  Notice  we  ^so  indicatad  our 
intention  to  exercise  discretion  to 
consoBdate  applications  for  hearing  or 
lottery,  and  we  proposed  to  give 
applicants  who  entered  into  settlement 
agreements  thte  cnmalative  number  of 
changes  in  a  lottery  Aat  they  would 
have  if  no  settlement  agreement  had 
been  filed.  By  using  the  proposed 
procedures,  we  anticipated  ^at  most 
tentative  selectees  prodnoea  by  a  lottery 
could  be  granted  a  permit  without 
further  proceedings. 

7.  Comments  were  received  from  six 
parties,  four  of  whom  also  filed  reply 
comments.  The  coramentam  were  evenly 
split  on  the  issue  of  whetho'  a  lottery 
should  be  used  to  select  DTS  permittees. 
Those  opposed  to  a  lottery— Dama 
Telecomnumicatioos  Corp.  (Dama), 
Contemporary  Digital  Scnrioea,  Inc. 
(Contemporary),  and  Local  Area 
Teleconununlcstiona,  inc.  (Locate)    did 
suggest  ooaapar^tive  issnss  apon  wfaicfa 
applications  could  ba  dedgnated  for 

nnmpTMthrw  nrnaiAmmtiimm.  Airtmsiglt 

Assodatad  UDS  Cop.  (Associated). 
Bypass  Teleoommnnications,  inc. 
(Bypass)  and  GTE  Sprint 
Communications  Cotp.  (GTE  Sprint) 
supported  the  use  of  a  lottery  in  DBMS, 
diey  obiected  to  specific  procedural 
proposals.  All  commenters  voiced  some 
dissatisfaction  with  various  proposed 
lottery  procedures. 

6.  After  carefully  reviewing  tiie 
comments,  the  lottery  statute,  and  fte 
Congressional  Conference  Report 
accompanying  that  legislation,  we 
conclude  tiiat  the  use  of  a  lottery  to 
select  DTS  permittees  is  in  the  public 
interest**  We  also  conclude,  however, 
that  certain  changes  shotild  be  made  to 
the  prooedines  proposed  in  the  JVotice. 
Most  significantly,  although  we  will 
require  petitions  to  deny  to  be  filed 
before  a  lottery  for  new  applications,  we 


>>  Applicants  arefeqaired  toseeit  andreoeivaa 
netwotk  authorization  under  Title  III  of  the 
Communications  Act  before  any  constniction  m^y 
be^  47  CFR  21.15(1);  SM  PoHey  and  Rides  for 
Coaapetfii**  Ceaswm  Cantor  Sanrlcaa  Md 
Fadlitiaa  Anthotisatioas  l^arafac  4S  FR.  34324 
34330  (September  4.  lOM).  Individual  DTS 
constniction  permits  are  granted  pursuant  to  the 
netwofk  authorizatioci. 

"  As  «m  atoted  In  tfie  Notioa.  we  do  aot  intend  to 
employ  statutory  lottery  authority  to  resolve 
mutually  excltuive  applicaUons  Rled  prior  to  At^usl 
14, 1981.  the  effective  date  of  the  Commission's 
lottery  authority  under  Section  309(1).  See  Notice.  SO 
FR  at  11.404.  n.31.  An  examine tioo  of  the 
Commission's  files  reveals  only  two  pending 
appbcatlooa.  9440  and  0444  CDM-P-Bl.  which  fall 
into  this  category.  These  will  be  resolved  by  other 
methods. 
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will  reopen  the  petition  period  after  the 
lottery  for  applications  currently  on  file, 
and  all  petitions  will  be  resolved  after 
each  lottery,  as  necessary.  Streamlined 
paper  hearings  will  be  used  to  resolve 
material  issues  of  fact  To  be  included  in 
a  lottery,  an  application  need  only  be 
found  acceptable  for  filing.  Furthermore, 
we  have  decided  to  consolidate  for 
hearing  or  lottery  only  appUcations  of 
extended  network  applicants,  and  the 
cumulation  of  chances  for  settlements 
among  applicants  wnll  be  employed  in  a 
lottery. 

n.  Lottery  Authority 

9.  Dama,  Locate  and  Contemporary 
oppose  the  use  of  a  lottery  for  selecting 
UTS  permittees.  They  argue  that  a 
system  of  random  selection  will  not 
significantly  speed  up  the  process  of 
getting  OEMS  to  the  public,  a  finding 
which  must  be  made  as  part  of  the 
requisite  public  interest  finding  tmder 
the  lottery  statute.  They  also  argue  that 
there  are  substantial  and  material 
differences  between  applicants,  and 
they  suggest  comparative  issues  upon 
which  competing  applications  could  be 
designated  for  hearing. 

10.  Dama  suggests  the  problem  is  not 
the  delay  in  granting  permits  which  has 
hindered  the  provision  OEMS  to  the 
public  but  rather  the  lack  of  fully 
qualified  applicants.  It  notes  that 
although  several  hundred  permits  have 
been  granted,  only  a  small  percentage  of 
the  proposed  stations  have  been 
constructed  and  licensed.  Dama  does 
not  believe  that  a  service-wide  lottery 
will  provide  adequate  safeguatis  to 
prevent  grants  to  permittees  who  will 
merely  warehouse  spectrum,  and 
suggests  instead  that  the  Commission 
use  tie-breaker  lotteries  on  a  case-by- 
case  basis  when  there  are  no  substantial 
differences  between  competing 
applicants.  When  there  are  significant 
differences,  Dama  suggests  that  paper 
hearings  be  conducted  to  expedite  the 
comparative  process.  Comparative 
issues  proposed  by  Dama  include 
efficiency  of  frequency  use,  flexibility  of 
system  design,  cost  DTS  construction 
history,  and  quality  and  reliabihty  of 
service.'* 

11.  Locate  also  argues  that  the  major 
impediment  to  the  rapid  implementation 
of  DEMS  is  the  presence  of  unqualified 
applicants  and  permittees  who 
warehouse  spectrum,  and  that  a  lottery 
does  not  adequately  address  these 


'*  Thete  suggested  comparative  Ittuea  are 
dea43il)e<)  in  Dama't  Motion  to  Designate 
Applications  for  Hearing  in  File  Nos.  10295  and 
10301  CDM-P-e2  (December  3, 1983),  and  are 
incorporated  by  reference  in  Oama's  Comments  in 
this  rulemaking  proceeding.  Dama's  Motion  will  be 
resolved  by  a  separate  action. 


problems.  Locate  suggests  that  these 
problems  could  be  resolved  and  the 
backlog  of  mutually  exclusive  DTS 
applications  substantially  reduced  by 
implementing  the  processing  standards 
and  procedures  proposed  in  the  Notice. 
These  measures.  Locate  argues,  would 
reduce  to  a  manageable  number  the 
applications  which  would  then  have  to 
be  designated  for  comparative 
evaluation.  Locate  would  classify 
permittees'  progress  on  DEMS  network 
development  as  an  issue  for 
comparative  evaluation,  rather  than  as 
an  element  of  an  applicant's  legal 
qualifications  as  proposed  in  the  Notice. 

12.  Contemporary  believes  that  the 
Commission  has  not  justified  use  of  a 
lottery  because  the  procedures  outlined 
in  the  Commission's  proposal,  although 
they  would  significantly  reduce  the 
number  of  mutually  exclusive 
applications  to  be  included  in  a  lottery, 
would  result  in  a  time-consuming  and 
burdensome  process.  As  a  consequence. 
Contemporary  argues,  the  Commission's 
proposal  offers  no  advantage  in  terms  of 
speed,  cost  or  efficiency  over  the 
traditional  comparative  hearing  process. 
Contemporary  suggests  that 
comparative  issues  for  evaluating  ■ 
applications  include  the  proposed  use  of 
ETTS  facilities,  the  nature  of  the 
proposed  DEMS  network,  technical 
experience,  and  financial  qualifications. 
It  also  argues  that  a  permittee's  progress 
on  DEMS  network  development  is  an 
issue  for  comparative  evaluation  and 
not  an  element  of  an  applicant's  legal 
qualifications.  ^ 

13.  We  have  carefully  reviewed  the 
lottery  statute,**  the  Conference  Report 
accompanying  that  legislation.** and  the 
comments.  We  conclude  that  using 
lotteries  to  select  DTS  permittees  will 
significantly  benefit  the  public  interest 
A  lottery  will  enable  us  to  speed  up  the 
process  of  getting  DEMS  to  the  public  in 
an  efficient  manner,  with  the  least  cost 
to  the  public  and  to  the  applicants. 

14.  We  note  initially  that  the  lottery 
statute  authorizes  the  Commission  to 
adopt  rules  implementing  lottery 
procedures,  foUowing  a  rulemaking 
proceeding,  for  granting  any  initial 
license  or  construction  permit  when 
there  are  mutually  exclusive 
applications.  47  U.S.C.  30Q(i)(l),  (i)(4)(B). 
In  the  initial  order  implenienting  the 
lottery  statute  and  in  subsequent  orders, 
the  Commission  has  authorized  the  use 
of  lotteries  in  new  services,  such  as  low 


power  television, "  cellular  services, " 
and  multichannel  multipoint  distribution 
services, "and  in  traditional  or 
established  services  such  as  the  public 
land  mobile  **  and  private  radio 
services."  Before  using  a  lottery  in  any 
service,  however,  we  must  determine 
whether  the  use  of  a  lottery  more 
effectively  furthers  the  public  Interest 
than  the  traditional  comparative  hearing 
process.  The  Conference  Report  lists 
certain  relevant  factors  which  should  be 
considered  in  making  this 
determination.  The  factors  are:  (a) 
whether  there  is  a  large  number  of 
licenses  available;  (b)  whether  there  is  a 
large  number  of  mutually  exclusive 
applications  for  each  license;  (c) 
whether  there  is  a  significant  backlog  of 
applications:  (d)  whether  employing  a 
lottery  would  significantiy  speed  up  the 
process  of  getting  service  to  the  pubUc; 
and  (e)  whether  the  diversity  of 
information  available  in  the  community 
would  be  significantiy  improved.** 

15.  A  consideration  for  these  criteria 
supports  our  decision  to  use  lotteries  for 
DTS  applications.  First  in  the  major 
service  areas,  common  carrier 
applications  are  on  file  for  seven  limited 
and  six  extended  network  channels  at 
10  GHz,  and  for  five  chaimels  at  18  GHz. 
Second,  most  mutually  exclusive 
situations  involve  from  two  to  five 
applicants.  Some  situations  involve 
"gridlocks"  with  as  many  as  11 
applicants  in  12  service  areas. ''Third, 
for  those  applications  that  are 
administratively  mutually  exclusive, 
there  are  approximately  77  service  areas 
in  which  there  are  some  301  situations 
involving  approximately  645 
applications.  The  number  of  situations 
will  tmdoubtedly  be  higher  when  all 
instances  of  electrical  mutual 
exclusivity  are  identified.  Fourth, 


"Communications  Amendments  Act  of  1982.  Pub. 
L.  No.  259. 97th  Cong..  2d  Sess..  96  Stat.  1067  (1982). 
codified  in  part  at  47  U.S.C  309(1). 

'*H.R.  Rep.  No.  765.  97th  Ciing..  2d  Sess  (1982). 


"Amendment  of  the  Commission's  Rules  to 
Allow  the  Selection  from  Among  Certain  Competing 
Applicants  Using  Random  Selection  or  Lotteries 
Instead  of  Comparative  Hearings  (hereinafter 
Lottery  Order),  93  F  C.C2d  952,  959-72  (1963), 
modified.  49  PR  49.466  (December  20, 1964). 

"Amendment  of  the  Commission's  Rules  to 
Allow  the  Selection  from  among  Mutually  Exclusive 
Competing  Cellular  Applicants  Using  Random 
Selection  or  Lotteries  instead  of  Comparative 
Hearings  (hereinafter  Cellular  Lottery  Order),  49  FR 
23,628  (June  7, 1964).  nnodified.  SO  FR  20,  760  (May 
28,1965). 

"Amendment  of  Parts  2,  21,  74  and  94  of  the 
Commission's  Rules  and  Regulations  in  regard  to 
frequency  allocation  to  the  Instructional  Television 
Fixed  Service,  the  Multipoint  Distribution  Service, 
and  the  Private  Operational  Fixed  Service 
(hereinafter  MMDS  Lottery  Order),  SO  FR  5983 
(February  13, 1985). 

"Lottery  Order,  93  F.C.a2d  at  952. 

"/dl  at  963-91. 

"See  Conference  Report  supra  n.lS,  at  37. 

**See  Pub.  Notice  No.  S631,  Mutually  Exclusive 
DTS  Applications  (July  la  1985).  \ 
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lotteries  generally  permit  services  to  be 
made  available  to  the  public  more 
rapidly;  *«  wltb  OEMS  spedfioally.  the 
networic  structure  of  the  service  would 
increase  the  complexity  of  a 
comparative  hearing.  Resolution  of 
situadons  of  electrical  mutual 
exclusivity  involving  numerous 
applicants  and  service  areas  would  be 
eqiecially  time-consuming.  The  final 
criteria,  diversity  of  information  sources, 
is  inapplicable  to  common  carrier 
servioes  where  carriers  do  not  control 
the  content  of  the  transmitted 
information.** 

1&  We  believe  diere  are  additional 
factors  which  mitigate  any  possible 
benefits  gained  from  using  die 
traditional  comparative  hearing  process. 
First,  by  using  our  revised  lottery 
procedures  described  below,  tentative 
selectees  will  be  carefully  scrutinized  to 
avoid  grants  to  unqualified  applicants. 
The  level  of  scrutiny  will  be  die  same  as 
that  which  we  proposed  in  the  Notice 
for  all  applications.  **  Second,  DEMS 
service  patterns  and  system  designs  can 
vary  significantiy  within  the  parameters 
set  by  the  Part  21  rules.  Comparative 
evaluation  of  legally-allowable  system 
designs  would  be  difficult  and 
essentially  counterproductive  to  our 
goal  of  encouraging  a  diverse  and 
competitive  DEMS  maricetplace.*^  Third, 
the  lack  of  significant  material 
difiierences  as  a  basis  for  designating 
applications  for  comparative 
consideration  severely  undermines  the 
potential  benefits  to  be  gained  by  using 
such  proceedings.**  Finally,  we  have 


**£«..  CeDular  Lottery  Order,  49  Fed.  Reg.  at 
23.630;  MMDS  Lottery  Order.  50  FR  at  5064. 

"See  Cellular  Lottery  Order.  49  FR  23,637-38; 
Conference  Report  supra  n.ie,  at  41.  In  the  Notice, 
we  propoaed  that  no  preferencea  be  granted  in 
DEMS  lotteriea:  no  commantera  diaagreed.  Aa  with 
nearly  all  other  common  carrier  radio  tervicea  in 
whldi  we  employ  lotteriea,  we  will  not  uae 
preferencea. 

"SO  FR  at  11.401  H  16-ia  In  fact  becauae  the 
Common  Carrier  Bureau  will  not  be  acrutiniziiig 
thoae  applicationa  diamiaaed  aa  a  result  of  the 
lottery,  it  will  be  able  to  focua  more  resourcea  on 
thoae  applicatiana  aeiected  by  lottery. 

"In  thia  regard.  DEMS  U  aimilar  to  cellular 
mobile  aervlcea.  Se*  Cellular  Lottery  Order,  49  FR  at 
23432. 

"Some  of  the  comparative  issues  proposed  by 
the  commenters.  such  aa  technical  and  financial 
qualificationa,  are  baaic  qualifying  criteria  for 
appUcanta,  and  cannot  be  evaluated  comparatively. 
SeeV  CFR  21.13,  21.15,  21.17;  see  also  Samuel  N. 
KirUand.  19  F.CC  666.  687  (1954).  Other  suggested 
isauea,  such  as  propoaed  aervice  pattenu  and  the 
nature  of  the  network,  are  factors  beat  determined 
by  carrier  reaponsiveness  to  market  demands.  See 
Frank  K.  Spain.  77  F.CCJd  20.  25  (1960).  Other 
suggested  isauea,  aucfa  aa  ayatem  coat  are 
lnapt»ropriate  for  comparative  evaluation  in  what  is 
a  substantially  deregulated  common  carrier  service 
where  market  forces  and  the  complaint  process  are 
deemed  sufficient  to  ensure  that  carriers  charge  just 
reasonable  and  non-discriminatory  rates.  See  Policy 


considered  the  comments  of  Oama  and 
Locate  that  a  lottery  will  not  speed  iq> 
provision  of  DEMS  to  the  public 
primarily  bocause  the  |»oblem  is  not 
granting  DTS  permits  but  weeding  out 
speculators.  To  the  extent  that  die 
development  of  DEMS  has  been 
hampwed  by  the  presence  of  insincere 
applicants,  careful  scrutiny  of  tentative 
selectees  after  lotteries  and  monitoring 
of  permittees'  networii  progress  will 
help  to  alleviate  the  intiblem.  DEK^ 
development  however,  has  also  been 
impeded  by  the  gridlock  of  numerous 
mutually  exclusive  applications.  DEMS 
was  initially  conceived  as  a  networic 
service.  Because  they  are  involved  in 
numerous  mutually  exclusive  situations, 
some  extended  networic  appUcants  have 
not  been  eligible  for  grant  of  any  DTS 
permits.**  Other  applicants  may  find 
that  the  development  of  a  DEMS 
network  is  hampered  by  their  inability 
to  construct  DTS  facilities  in  critical 
service  areas  where  their  applications 
for  certain  channels  are  not  grantable 
because  of  mutual  exclusivity.  In 
summary,  we  conclude  diat  die  use  of  a 
lottery  will  significandy  benefit  the 
public  interest 4}y  expediting  the 
provision  of  service  effldentiy  and  with 
the  least  cost  to  the  public  and  to  the 
appUcanta. 

m.  Lottery  Procedure 

A.  General  Procedure 

17.  in  our  Notice  we  originally 
proposed  to  process  all  applications  to 
grantable  status  prior  to  inclusion  in  the 
lottery.  In  doing  so  we  would  consider 
all  petitions  currentiy  on  file  against  the 
applications,  and  would  resolve  any 
material  issues  of  fact  dirough  the  use  of 
streamlined  paper  hearing  procedures. 
By  employing  this  approach  in  most 
ca^s  we  would  be  able  to  grant  a 
permit  to  the  tentative  selectee  without 
further  action  on  the  application.**  In 
addition,  we  felt  this  approach  would 
enhance  our  ability  to  ensure  that  only 
fully  qualified  applicants  were  in  the 
lottery. 

18.  Most  of  those  who  commented 
were  in  favw  of  in-depth  scrutiny  of  the 
applications.  Bypass  and  Associated 
supported  the  procedure  as  proposed. 


and  Rulea  Concerning  Ratea  for  Competitive 
Common  Carrier  Services  and  Fadlitiea 
Authorizationa  Therefore.  49  FR  34.824. 34329-30 
(September  4. 1964). 

"An  extended  netwoik  licenaee  muat  commit  to 
a  network  containing  at  least  30  service  areaa.  47 
CFR  21.02  (definition  of  "extended  network"). 
Extended  network  appUcanta  that  do  not  have  at 
least  thirty  uncontested  applications  have  not  been 
granted  any  authorizations,  pending  resolution  of 
the  contested  cases.  See  National  Microwave 
Interconnect  Co^  68  F.CC  2d  1718, 1729  (1962). 

"See  Notice,  60  FR  at  11,404-05.  \\  15-2a 


Dama  and  Locate,  while  opposing  the 
lottery  itselt  advocated  to  warehouse 
spectrum.*^  While  Contemporary 
advocated  die  expeditious  processing  of 
die  applicaticms,  it  opposed  the 
consideration  of  network  progress  for 
those  applicants  who  are  also  DEMS 
permittees  in  determining  whether  an 
application  was  grantable.  According  to 
Contemporary,  such  a  consideration 
would  be  essentially  unworkable  and 
would  rely  on  determinations  of  whether 
applicants  had  made  "substantial 
progress"  on  their  networks  pursuant  to 
Section  21.43  of  the  rules,**  a  term  which 
Contemporary  contended  is  vague  and 
undefined.  •*  GTE  Sprint  contended  that   ' 
parties  should  be  given  an  additional 
opportunity  to  file  petitions  against 
those  applications  on  file.*^ 

19.  while  we  do  not  intend  to  relax 
the  scrutiny  we  bring  to  bear  on  any 
application  prior  to  its  approval,  we  do 
agree  with  the  comments  of  GTE  Sprint 
I^e  majority  of  the  10  GHz  applications 
were  filed  in  1981  and  1982.  Since  that 
time,  events  may  have  occurred 
affecting  the  basic  qualifications  or  the 
business  plans  of  certain  applicants.  For 
example,  a  petition  currently  on  file  may 
not  address  the  network  progress  issue 
{see  discussioa  infra)  because  at  the 
time  the  protested  application  was  filed 
the  applicant  m^o  is  now  a  DEMS 
permittee,  did  not  hold  any  DTS 
authorizations.  We  also  note  that 
currentiy-filed  petitions  were  prepared 
in  contemplation  of  comparative 
hearings  and  that  a  change  to  a  random 
selection  procedure  warrants  an 
additional  opportunity  to  be  heard  For 
these  reasons,  we  conclude  that  we 
should  provide  an  additional 
opportunity  for  the  filing  of  petitions  to 
deny.  As  GTE  Sprint  has  noted, 
additional  petitions  filed  and  resolved 
prior  to  the  lottery  would  slow  down  the 
procedure.  If  an  additional  petition 
period  were  to  be  allowed,  it  would  be 
most  logical  to  make  the  determination 
of  grantability  after  the  lottery,  as  is 
currentiy  done  in  other  services.** 

20.  We  therefore  adopt  a  procedtire 
which  will  permit  a  post-lottery  petition 
period  for  all  applications  on  file  as  of 
the  date  of  this  order.  All  mutually 
exclusive  applications  that  are 


*'  Commenta  of  Dama.  at  7-11;  Comments  of 
Locate,  at  7-& 

"Section  21.43  provides  that  a  network 
construction  schedule  must  provide  for  "substantial 
progress"  in  the  early  year*  of  the  construction  of 
the  network.  47  CFR  21.43(c)(i)  (extended  networks); 
id.  t  21.43(c)(2)  (limited  networks). 

"  Comments  of  Contemporary,  at  7-lZ 

"ComraenU  of  GTE  Sprint  at  2-4. 

"See.  e.g.,  MMD  S  Lottery  Order.  50  Fed.  Reg.  at 
6067-88:  c/:  Cellular  Lottery  Order,  49  FR  at  23343. 
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accapteUe  ior  filiag  wiM  be  iaciiuM  la 
the  bllMy.  iKi  Mkctod  in  a  na 
process,  hiitnalid  pwtias  wt8  daoi 
Iwv*  30  dq«  ban  tiw  Artt  of  tfa 
notice  nnnwwiig  tht  bOBjr  itaalto  t» 
file  aqr  pctiMau  to  io^  **15  dqF«  vriB 

will  tkeBflMHBM  the  first  raalied 
teatslive  selectee,  indodiaf  nei«4]f-fil«i 
as  weMee— yptevioeeiy-fiteJpetithws. 

to  i,litiiiwiiii  ivfaedier  Hs  appHcatioB  i« 
^aelaore.  u  it  ie,  tBcn  a  constrectkis 
permit  wiR  be  granted.  If  a  snbstairtfal 
and  RMterist  qinestioiT  of  net  exists 
regarding  tbe  appBcatkm  or  if  there  is 
reason  to  question  wnetner  we  pebfic 
interest  woold  be  served  by  a  grant,  we 
will  designate  the  appfication  fcir  an 
expedited  hearing,  ander  47  CFR  1.822. 
For  future  applications,  all  petitions  to 
deny  should  be  Sed  wftfain  30,da;s  of 
the  date  of  the  publie  notice  of  the  filing 
of  the  appfication.  as  currently  provided 
in  f  21.30  of  the  rules.  ** 

21.  As  we  pointed  out  in  the  Notice, 
appBcationa  may  be  mutually  exxJusive 
either  administratively  or  by  virtue  of 
the  unresolved  potential  {ior  electrical 
interfeience.  The  appli«rtiena  tov  a 
given  lottery  situation  may  contain  « 
comhinatioa  of  these.  When  the 
applkatioas  ave  c^ik  oidetad  and  &e 
first  rajriicdlBBtative  selectee  ie 
approved,  the  Bareaw  will  then  exenne 
the  altera ete,  appUcatioas  in  rank  order 
to  detetnine  wUch  ones  moat  be 
dismissed  and  whicfa  ones,  if  any,  can 
alas  be  granted.  An  exaa^pie  will 
illustrate  this  analysis.  A  DBHtoaUy 
exctosive  configivation  coald 
conceivably  include  a  number  of 
applications  m  New  Yopfc  Gty,  Newnk. 
Trenton,  I%Hadelpl»a.  York.  Bokinore; 
and  Washington,  D.C,  among  others.*  If 


"Because  tacti  tettery  may  result  ia  more  than 
one  applicant  being  granted  (see  discussion,  f  21), 
we  wM  aeeept  petitions  te  deny  against  the  first 
raalMrf  laaMf**  w^atSti*  ami  aay  of  tW  raplte^ 
alternate  app&aata.  ThiB  wiB  awsid  tmntfpssTy 
delay  in  yaotint  ■pplicabons. 

"  la  the  Lottery  Orrier  the  Connnissioa  stated  llut 
petitioiu  to  deny  would  be  filed  before  a  lottery  ii» 
commoo  carrier  services.  90  FCC  2d  at  905.  SBO. 
Unlike  IMrOS  where  the  lar^  oonber  of 
applies  tieaa  woaM  hanm  made  a  pw  la  nary 
petitioning  prvoaaa  l^s  riiaiaiiiBg  and 
burdensome,  see  MMDS  Lottery  Order.  50  FR  at 
5967-88.  there  is  no  compelling  reason  for  HEMS  to 
deviate  from  the  traditional  pre-Ioftery  petitioning 
procedure.  Because  DEMS  will  be  using  a  diSerant 
petitioning  procedure  than  MMDS,  we  are  nirvpTiding 
Sections  21.23  and  7L30  of  the  pjles  to  reflact  this 
difference.  This  wiO  ensoce  that  aJI  issues  and  Eacta 
regarding  the  appHcatiait*  «iiU  be  be&xe  the 
Commission  priar  to  itmih^rting  eaeli  lottery,  a* 
discussed  in  the  Notice.  SO  FR  at  MMA. 

"TU^iMA  is  fact  tke  attitatiea  e»  DTS  Cfaannei 
5. 5a»  PafaL  NMke  sask  at  Z  yulj  la.  Mas). 


noaef 

non-intufaieta  rfwiaip,  Ih^  woaid 
all  be  consUned  ia  IteaaaM  tottasy 
procaaa,  wai  laaii  wdsiad.  U,  fsr 
exaaipli;  Iba  flrsT  naked  ap^catkm 
were  in  New  York  Qty  and  were 
ultimately  granted,  the  Gbnariaaion 
woaid  lke»  took  to  see  whether  the  next 
ranked  appKcotioii  couM  atao  be 
graated  If  the  second  ranked 
applicatios  were  anoAer  New  Yerit  City 
applicatioii,  ttcoaidnotbegmited 
t)ecafaae  the  nrst  reeked  selectee  woeM 
have  the  aAninistrative  fhracUse  far  ike 
entfce  New  York  City  SMSA;  the  second 
ranked  application  wotdd  the»  be 
dismissed,  ff  Ae  seii^id  ranked 
fi^ifiocaiioft  were  for  Nawa^k,  wtucn  ts 
witlna  SOmfles  of  New  Yorit  City,  and 
no  interference  aneiysie  had  been  made 
against  the  &st  rardrad  appKcation,  then 
the  applicaUMi  weeld  be  considered 
electrieaffy  amtnaHy  exduefve  and 
dismissed;  if  sa  apptopriale  noi»- 
inteTrerence  aflo^v^Rg  aaQ  Dees  aseoe, 
then  the  appiicatioa  weald  be  granted,  if 
the  second  ranked  appBeetion  were  for 
Wariiington,  D.C.,  not  wittiin  50  nilee  of 
New  Yeirit  CKy,  then  the  ap|>Bt»tion 
would  be  granted.  Thie  exsi^te 
iUaatiatea  (he  anriysis  wideh  wotrid  be 
perfumed  epon  ne  second  ranked 
application  if  the  first  ranked 
application  were  granted.  The  prooeduje 
would  be  repeated  sequentially  with 
each  of  the  subsequently  ranked 
applicatiooa.  di— iiraing  ttiose  Motaally 
exclusive  with  any  jpreviocMiy  sheeted 
and  panted.  In  tl^  way,  each  loCteiy 
wo«ild  te«<^ve  the  BMociiaeaa  naakber  of 
both  atfaniaistrative  and  electrical 
conflieta. 

22.  When  examming  the  apfilicatioa  ef 
the  first  leaked  tentative  selectee,  or 
any  sobaeqaendy  ranked  tentative 
selectee,  the  Commtasicn  will  acratinize 
the  qipbcationa  to  make  certain  that 
they  are  grantable.  Thia  acratiny  wiB 
inclade  an  evaluation  of  network 
progress  Dor  those  applicants  who  are 
also  HEh/S  pemitleesL  While  die 
coiomenters  disagree  as  to  whether 
networii  pragieas  is  a  comparative  **  or 
a  faalifyiag  issdh.  ^  there  is  general 
agrecBunt  that  die  ri—isiiiai  can 
properly  censidsr  the  iasae  et  the  tiaw  il 
considers  an  application  for  grant,  v. 

pursuant  to  47  CFR  21  J2(a).  Because  we' 
do  not  intend  to  fMBrtJape  granting 
permits  mcondidonally  to  appficattts 
who  have  not  made  substantial  progress 
in  the  conatructioa  of  that  portion  of  the 
network  previoualy  panted,  we  believe 
that  consideration  of  network  poogiesa 


is 

applii 

paiHaato 

to  OTny  apiiffc  aHt—  of  tanfatfve 

selectees.*' 

23.  nr  order  to  inuMBiatiata  that  ■  ib 
proceeding  dfflgeiriiy  wftb  fCs  network, 
an  applicacct  ranst  sbew  that  ft  ie  mathig 
"substadtfal  progress'*  in  Ae 
constroction  of  fts  network,  in 
accordance  wfth  its  construction 
schedule.  ^Cbntemporary  cialms  tb^ 
the  term  "substandai  progress"  has 
never  been  defined.*  We  do  not  {ntand 
to  adopt  a  rigid  formula,  since  each 
network  most  be  meastued  on  fts  own     . 
terms.  Each  appBcant  and  permittee^  ctf 
course,  has  the  obQgatfon  to  devise  and 
maintaht  a  constructfon  sehedufe  which 
conveys  that  entity's  prof^rtlons  for 
developing  its  networic  By  "taibstanliat 
progress",  we  mean  progress  meaaured 
by  tangible  accompfishments  which 
could  lead  one  reasonably  to  conclode 
that  the  contbiuatlan  of  (be  actual  rate 
of  progress  could  result  fa  (he 
comptetlon  of  the  network  wfA&i  the 
authorized  time.  Whfile  progress  is  most 
readily  reffeeted  by  coBstmcting  and 
licensing  nodal  stations,  we  recognize 
that  unique  aqiects  of  each  applScanfa.^ ' 
network  may  fustify  consideration  of  ^"^ 
other  activities  as  tangible         ^-    ' 
accomplishments.  l.'!. 

B.  Caamiidaban 

2A.  The  rommfiimam  received 
comments  on  its  proposal  to  coasofidata 
for  lottery  those  SMSAs  containing  an 
identity  of  appRcants.**  Our  concern,  in 
addition  to  processing  efficiency,  wae 
the  fact  thai  extended  networks  requthv 
a  minimum  of  thirty  service  areas. 
Bypass  contenda  that  conaolidation  ef 
any  aftpitcattoiw  oeidd  be 
coonterprodBctive.  eB«4iui  aging 
settlements  to  accommodate  regulatory 
concerns  rather  than  for  soimd  buninesa 
reasons;  Bypaaa  als*  cnnlendt  that 
conaoMation,  with  fts  "waaiei  lake-eHT* 


"The  Bureau  1 
network  pM^aa*  ti  mii  | 
ataadaid.  aad  t*  seek  tke  mttuB  al  I 
applicants  in  violation. 

<*  47  CFR  2X33;  DEMS  Ordac  as  PX:XJd  a*  ] 

aa 

I  ai  CMtHiMMnw  at  a-llL 


progjaa*  wmiM 
tnfbnaatiaa  hy  l>» 
inaoaerata  bacaiH*  tiw 


*■£».  CaiMMBli  af  Caoten^racyi.  at  S-«c  Rayhr 
Commanla  af  LaealK  at  3l 
«•£«..  Bepty  CanaeMi  of  DaMia.  at  9-7. 


toapdatattet 

by  aniathiiaiit  awki 

is  not  clear  at  all  that  paapsManr  !■<■ 

maA  I*  b«  diaelaaaA.  £a»  Kapla  < 

atatsaaw 

wkasa  aaek  dia 

daiJ*wMkan»« 

*'9apa  ii,4iM-a6.i  m 
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effect,  would  impede  competition  thus 
denying  the  loser  the  opportunity  to 
participate  in  OEMS.** Bypass  suggest 
that  the  30-city  minitmim  for  exended 
networks  be  reduced  to  15  cities  for 
those  applicants  awarded  permits  by 
discrete  city-by-city  lotteries. 

25.  Associated  objects  to  the 
consolidation  of  16  GHz  appUcations,  on 
the  basis  that  there  is  no  meaningful 
distinction  between  extended  and 
limited  networks  at  18  GHz:  Associated 
contends  that  some  extended  netwoik 
applicants  at  18  GHz  may  wish  to  be 
considered  limited  applicants  rather 
than  risk  an  all-or-nothing  lottery.^  In 
response.  Locate  submits  that  the 
Bureau  should  consolidate  applications 
where  appropriate  for  whatever  process 
is  used  to  resolve  mutual  exclusivity.*^ 

26.  After  considering  the  comments  of 
Bypass  and  Associated,  we  nevertheless 
conclude  that  consolidation  for 
resolving  the  mutually  exclusive    < 
applications  of  extended  netwoik  . 
applicants  is  warranted.  Initially  we 
note  that  the  incidence  of  consoUdation 
will  be  limited  because  it  will  require  a 

-  precise  identity  of  appUcants  in  each 
service  area.  Without  consoUdation, 
there  is  no  guarantee  that  any  of  the 
applicants  will  have  the  minimum  30 
cities,  thus  potentially  rendering  city-by- 
dty  lotteries  a  meaningless  exercise.^ 
Nor  do  we  feel  convinced  at  this  time 
that  the  minimum  number  of  service 
areas  for  extended  networks  should  be 
reduced  to  15  on  the  basis  of  this  record. 
The  service  was  designed  with 
differences  between  extended  and 
limited  networks,  including  differences 
in  bandwidth  for  the  10  GHz  channels  as 
well  as  in  maximum  construction  time.** 


"CommenU  of  Bypas*.  at  4-17.  Bypass  claims 
that  this  would  have  a  disproportiooate  effect  on 
•mailer  companies,  because  larger  companies 
presumably  have  enou^  applications  that  they 
could  lose  the  consolidated  lottery  and  still  have  at 
least  thirty  "other"  applicatioos.  Id.  at  6.  In  addition 
to  being  unsubstantiated,  this  assertion  does  not 
follow  logically.  It  is  not  obvious  that  a  larger 
company  would  want  to  create  an  extended 
network  consisting  only  of  leftover  applicatioos; 
cities  are  not  necessarily  interchangeable  fof  the 
purpose  of  network  planning.  Cf.  Reply  Comments 
of  Locate,  at  5  (key  to  a  network  is  planning,  and 
not  simply  the  accumulation  of  a  minimum  number 
of  random  dtles). 

"Comments  of  Associated,  at  2-7. 

"  Reply  Comments  of  Locate,  at  3-S. 

"We  have  previously  rejected  this  approach.  In 
Nafl  Microwave  Interconnect  Co..  88  F.C.C2d  1716, 
1729  (1962),  we  stated:  "{A)n  applicant  for  an 
Extended  system  that  does  not  have  at  least  30 
uncontested  applications  may  not  proceed  since  we 
have  no  assurance  it  will  meet  the  30  SMSA 
minimum." 

"See.  e^g.,  OEMS  Order,  40  FR  37.760,  37.771-72 
(September  26, 1964);  reconsideration  denied.  FCC 
S5-271.  at  n  5-6  (Released  May  24. 1965). 


As  Associated  has  noted,  an  appUcant- 
in  the  16  GHz  band  many  choose  to 
reconfigure  its  extended  network  as  a 
limited  network  or  netwoik  rather  than 
risk  everything  in  a  consolidated  lottery. 
It  is  of  course  free  to  do  so  by 
amendment  prior  to  designation  for 
lottery. 

C  Settlements  f 

27.  In  the  Notice  we  proposed  to 
encourage  pre-lotteiy  settlements  by 
giving  settling  parties  the  cumulative 
number  or  chances  in  a  lottery  that  they 
would  have  had  in  the  absence  of  a 
settlement^  Applicants  who  settle  after 
the  issuance  of  a  lottery  designation  will 
have  the  settlement  formally  acted  upon 
after  the  lottery.  The  group  must  select 
one  application  for  processing.  The  legal 
qualifications  of  each  group  member  as 
well  as  die  technical  qualifications  of 
the  group's  chosen  application  will  be 
considered  in  deciding  whether  to  grant 
the  application.  Adopting  this  procedure 
is  in  the  public  interest  because  by 
providing  an  incentive  to  settle,  it  ) 

encourages  settlements  and  thereby 
fosters  rapid  implementation  of  service 
and  reduces  or  eliminates 
administrative  burd^is. 

D.  Miscellaneous 

2&  Contemporary  has  requested  that 
we  clarify  a  reference  in  the  Notice. 
There  we  described  an  extended  DEMS 
network  as  consisting  of  "commonly 
owned,  managed,  and  interconnected 
DTS  facilities  in  at  least  30  SMSAs."  " 
We  agree  with  Contemporary  that  we 
did  not  intend  to  change  the  rules  for 
extended  networks  by  this  passing 
reference.  As  long  as  each  DTS  is  under 
the  common  control  of  the  licensee,  the 
title  owner  of  the  equipment  need  not  be 
the  bcensee,  and  the  stations  themselves 
need  not  be  immediately  managed  by 
the  Ucensee.  Of  course,  as 
Contemporary  points  out,  the  licensee 
must  have  control  over  the  management 
of  the  station;  in  this  sense,  the  licensee 
in  ultimately  responsible  for  the  actions 
of  its  managers. 

TV.  Administrative  ProvisioDS 

29.  Authority  for  this  rulemaking  is 
contained  infections  1, 4  (i)  and  (j),  303, 
and  309  of  the  Communications  Act  of 
1934  as  amended,  47  U.S.C.  151, 154  (i) 
and  [j),  303,  and  309, 

30,  We  have  concluded  our  final 
regulatory  flexioility  analysis,  in 
accordance  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  604.  That 


"so  FR  11.405, 12a 
"so  PR  11.402, 14. 


analysis  is  contained  in  Appendix  A  to 
this  order. 

V.  Ordering  Clause 

31.  Accordingly,  it  is  hereby  Ordered 
that  Parts  1  and  21  of  the  rules  are 
amended  as  specified  in  Appendix  B, 

32.  The  Secretary  shall  cause  a  copy 
of  this  order  to  be  pubUshed  in  the 
Federal  Register.  The  rules  promulgated 
hereby  shall  become  effective  thirty 
days  after  the  date  of  publication. 

Federal  Communicatiofu  CoQunission. 

JUrilHaml.Tricaiko. 

Secretary. 

Appendix  A— Final  Regulatory 
Fleidbility  Analysb 

/.  Need  for  and  Purpose  of  Rules 

This  action  will  allow  lotteries  to  be 
used  instead  of  comparative  hearings  to 
select  from  among  mutually  exclusive 
digital  termination  system  (DTS) 
applications  in  the  common  carrier 
Digital  Electronic  Message  Service.  This 
action  is  expected  to  reduce 
significanUy  the  delay,  as  well  as  to 
lower  the  cost  and  speed  the  process  of. 
granting  DTS  permits  and  Ucenses  in 
situations  with  mutually  exclusive 
applications. 

//.  Issues  Raised  by  the  Public  in 
Response  to  the  Initial  Analysis 

No  comments  were  received  by  the 
Commission  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis.  One 
commenter  pointed  out  in  comments  in 
the  main  proceeding  that  the 
consolidation  of  extended  network 
applications  (for  different  service  areas 
where  there  exists  an  identity  of 
applicants)  might  have  a 
disproportionate  effect  on  smaller 
companies,  because  larger  companies 
presumably  have  enough  applications     .* 
that  they  could  lose  the  consolidated 
lottery  and  still  have  at  least  thirty  other 
applications  from  which  an  extended 
netwoik  could  be  formed.  However,  as 
explained  in  the  order,  in  addition  to 
being  unsubstantiated  this  assertion 
does  not  flow  logically,  because  not  all 
cities  are  interchangeable  bom  the 
standpoint  of  netwoik  planning.  See 
Order  at  1 28,  n.46. 

III.  Alternatives  That  Would  Lessen 
Impact 

Alternatives  to  a  lottery  would 
include  utilization  of  auctions  ot 
streamlining  the  comparative  hearing 
process.  The  Commission  declines  to 
use  the  former  because  it  is  unclear 
whether  legal  authority  exists  for  the 
auctioning  of  permits  or  Ucenses.  With 
regard  to  the  latter,  streamlining  the  . 


;  \foL  1  Ntt  til  /  P>idajr>  McremUi  %  IMi  /  Rutf  md 


loiHAUff 


insufficient  to  achieve  the  goak  of 
expediting  DEMS  service  to  the  pubUc 
and  Would  be  far  more  costly. 

A}I|mihKx  B 

Ptotalaadnef 

o£thaCadaof 
amended  a»  follwn; 

PART  1-PfMCnCE  AND  PROCEDOnE 
Subpart  E<^*€ofnpWMi»  AppBcsOdns 

TavM^h  ^^^M  ^^^m^^a^m  ^^^^^^^^  ^^m^^m^^m 

Cantor* 

1.  The  authority  citation  for  Part  1 
continues  I* 


appi 


Autfaofity:  Sees.  4. 303.  SOB;  411  Slat  VJBB, 

1082. —  ■■■■hi.9>s«tmg;4g  mac.  4> 

303. 308;  Implement.  5  U.S.C  552.mileM 


£  Ih  Part  1.  i  IJBZl  is  amended  by 
adding  pacagraph  Cd)>  as  {bflowa: 


(d)  Digital  Etretronn:  Message  Service. 
3.  b  P&rf  1«  s  new  { 1.825  is  added  to 
reao  as  reilowst 

91J2ft 

DiQnal  Ewctronic  I 

(a)  If  there  are  mutually  exclusive 
applications  for  an  imtral  pennil  or 
license  for  a  digital  termination  system, 
thcGooiiMBm 
sekctian  pioaess  to  I 
or ""  ~    ' 


tbci 
oftheOffic 

conjoncttoB  writfc  Ike  Ofitor  of  ^ 
Secietaiy.  The  mdoB  rptrrtifthaH 
rank  order  die  apphtsttoBB.  Nb 
preferences  shaU  be  awwabd  to 
participaalB.FaUiM»toglhetandaiB    ' 
selecttoak  tie  Coanasnga  shrii 

ltntativcMltcte«i» 

finnw.  If  the  Comnsswa  dfetemoMs 
that  the  kBtatne  adcctoc  is  qa^Scdi.  K 
shaM  grant  the  appMcali—.  The 
rw—iisiuii  akeA  the*  detominc  which 
of  theaitanato  appHcatimisi,  is  raok 
ordcn  caa  aiso  be  gnaitod  and  wbcd»r 
those  alternate  tentatfw  setectccs  ore 
qualified  to  receive  the  permit  or 
license.  IT  the  Commission  determines 
that  the  alternate  tentative  selectees  are 
qualified,  it  shaM  graat  tm  apptcstiuiis. 
(b)  PMittoBs  to  iemf  sppHiHa—  far 
di^toratottttoasy^em 

pleadtogi.  shaB  be  fitod  pnor  to 


rART  ll^-OQMESnCPUBUC  FIXED 
RADIO  8ERMICES 

Subpart  B~~AppHcationi  and  Lloanaaa 

4.  The  authority  dtatioB  fna  Part  n 
continues  to  read  as  follows: 

Autboffty:  Sws.  4. 303. 3aBv4B  StaL  IMMI,.  as 
amended  lOBZi  OT  Stat.  1087;  47  U.S.C  ttlM. 
303, 309^  nnhm  otherwise  noted. 


5.  Id  Part  21. 1 21.23  is  aaradwi  by 
wviaiag  parapafha  (iB.)i  and  (b)  to  Mad 
aaCoUoi 


fnj9 

[a]  Any  pending  applicatkm  may  be 
amended  as  a  matter  o{  li^t  ff  tha 
application  baa  not  been  deaigiated  for 
hearing  or  for  comparative  evahiation 
pursuant  to  §  21.35.  provideci  however, 
that  the  amemSooents  shall  comply  with 
the  provisions  of  8  21.28  as  apprqpriafe. 
An  MMDS  application  tentatively 
selected  by  Ae  random  selection 
process  may  be  amended  as  ^  matter  of 
right  up  to  14  days  after  the  date  of  the 
public  notice  announcing  the  tentative 
selection,  provided,  however,  that  the 
amendments  shall  comply  wAb  the 
provisions  of  S  21.29  as  appropriate. 

fb]  "Rie  Cemnnssien  or  the  piesiifing 
officer  may  grant  requests  to  nnend  an 
appffcatibn  designated  for  faearhig' or  fbr 
comparatire  evdufiba,  or  tentatively 
selected  by  the  random.  snectioR 
process.,  only  if  a  written  petftfon 
deinuustiating  good  canse  fe  snbiBttted 
and  properly  suipsd  npon  the  yaitfes  of 
record,  except  that  KAfDS  oppficatfons 
fenfaifveJj  serected  ib  a  mudofli 
selGctiuD  process  may  be  amended  as  a 
Blatter  of  ri^  onder  paragraph  fa)  of 
Hiia  aectros. 


Fo 


to  dM  mpdaciMitf*  of  1 21J 
the  naidoni  selectioo. 


6.  In  S  21.30,  paragraph  [aJiil  is 
revised  to  read  as  follows: 

inja   OppoaMleatoappnnltaim 

fa)**  • 

(4)  be  filed  within  thirty  (3(9  days 
after  the  date  oC  public.  iM>tica 
announcing  the  acceptance  for  filing  of 
any  aoek  appUca'^on  or  bmjw 
HBendneat  liietetov  ar  identify^  A» 
teatative  selectee  af  a  rwideut  setectkm 
proceeding  in  the  Kfaltii^aiBiet 
Multipoint  Distribulien  Service  (unless 
the  rScuiiiswion  odtoswiae  estods  Ae 
filing  deadioe);  sad 
*        *        »       *       «   '' 

7.  SeetJkM)  21.39^  i*  amended  by 
redesignating  paragraph  (b)  as  new 
paragraph  (c).  and  by  oddiag  a  i 
paragraph  (b)  to  read  a*  ioBews: 


exclusive ' 

tanrtoMsahctioapsoeeaasatfaritln 
Part  L  U 1-821  at  sa9.  Renaiwal 
appBeatioaa  ibail  not  be  faidudad  Ib  m 
raadnm  salectton  proceaa.  If  an  idaati^ 
of  extandiad  aetworic  appDcanta  have 
mutual^  exdusive  applicatfons  hi  more 
than  one  service  area,  these  applications 
may  be  consolidated  for  the  purpose  of 
conducthig  one  random  selection 
procednre  to  select  one  permittee  or 
Hcensee  tor  aS  of  the  senrica  areas 
iuv<nva<t 


[FR  Doa  8S-Z58n  PQed  10-31-85;  8.-45Hml 
aaisMi  oooa  f7i»«Mi 


DEPAimCirr  OF  TRANSPORTXnON 


49cmpartt 

lOSr  Dackat  NaL  1;  AaidL  t-aou 
OrganterttoH  and  Dategaffon  of 


Adtiihilalratlon;  DrtnMng  Aqa  and 
SpaadUMt 


In  PR  Dbc  8!^25I98^  beginnhig  on 
page  43169  hi  the  issae  of  Thnrsday.. 
October  24, 1965,  make  the  fbnowing 

CO^roCnORT 

Cat  page  49la8^  tvsf  cofuDm* 
aiaeaiJatwy  hiattacttoa  2  sho^  have 
appeared  on  page  43165,  third  onliimn. 
abawa  dsa  sacttoB  haadiae  for  ( lAa 


Flah 

5ft  CFR  Part  17 


and  Ptania;  LJailng  IHtfniiBiiinamjfH 
TanaOa  aa  an  Endaagarad  Spadaa 

aoency:  Ffsh  and  WBdKfe  Servfce. 
Inteiior. 

ACTWNtPtoatnde. 


1^  ineuerffts  detemtnee  a 
plant  Hoffinannseggia  tenetta  (arendiw 
Eushrpaa^  toba  an  nndaagsrrH  species 
onderlbe  aytharity  eaotoiDed  ia  dtt 
Endangered  S^wciea  Aet  af  Mn>  (Act). 
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as  amended.  Historically,  this  plai^  has 
been  reported  from  duee  localities  b 
Nueces  and  Klebetg  Connties.  Texas. 
Currently,  only  two  popnlatlQiM  are 
known  to  exist  in  Noeoes  County.  Hie 
species  is  tfireatened  by  destruction  of 
the  Blackland  Pkairie  and  by 
encroachment  of  exotic  plants  into  the 
native  prairie.  Hoffinanngeggia  tenelh 
is  vulnerable  due  to  a  low  number  of 
known  populations  and  Its  restricted 
distribution.  This  action  inqriements  the 
protection  provided  by  the  Act 
OATCS:  The  effective  date  of  ttiis  rale  is 
iJecember  2, 196S. 

AOonasscs:  The  conq>lete  file  tor  this 
rule  is  available  for  pebtic  faf|Mf^^m  by 
appointment,  rftmng  normal  business 
hocrs,  at  the  Service's  Regional  Office  of 
Endangered  ^wdes,  SCO  Gold  Avenue 
SW.,  Room  4000.  Albuquerque.  New 
Mexico  87103. 


Charles  McDoaaki  Botanist.  Ragton  2. 
Office  of  Endangeiad  ^Mcies.  P.O.  Box 
1906.  Albuquerque.  New  lifexico  87103 
(505/766-8072  or  FTS  474-8972). 


Background 

Historically,  this  {rfant  has  been 
known  tnsax  two  Texas  counties.  It  was 
first  collected  by  Mrs.  F£.  Clements 
between  Robstown  and  Alice,  Nueces 
County,  Texas  on  November  22, 1991. 
ac  Ilwrp  and  LO.  Williama 
suhaequently  desaibed  the  plant  as 
iloffmannaeggia  taoaUa  (Wflhams. 
1036).  Another  coUectimi  was  oiade  in 

1964  from  the  Kii«  Ranch  in  Klebetg 
County.  Until  ^iril  1985.  the  only  other 
known  records  were  ooMectiops  from 
Nueces  County  by  Mary  Johnson  in  1976 
and  Geyato  AjilvBgi  in  1992.  A  field 
survey  in  1902  located  one  population 
containing  three  individual  plants.  This. 
popuJation  was  found  in  Nueces  County 
near  Petnmila  Cradi  and  Stat:.  Highway 
70  in  an  eroded  area  and  along  dw 
highway  in  a  gravel  dump.  Two  plants  in 
the  population  were  on  private  prtqierty, 
and  one  plant  was  on  accent  State 
Highway  right-of-way  (Ajilvsgi.  Texas 
A&M  University,  pers.  comm..  1984).  In 
April  1985,  Ms.  Jackie  Poole  located 
approximately  25  plants  at  this  site,  and 
approximately  104)00  plants  at  a  new 
locality,  to  a  rural  cmnetery  to  southern 
Nueces  County  (Jackie  Po<^  Texas 
Natural  Heritage  Program,  pers.  comm.. 
1985). 

Hoffmaniueggia  teaeUa  is  a  perennial 
to  the  pea  family  (Fabaceae)  with  stems 
8  to  15  centimeters  (3-6  todies)  tall 
terminating  to  3  to  5  flowered 
inflorescences  without  glands.  The 
flowers  are  orange  and  approximately  6 
m^limeters  (.2  indt)  k»g  with  10 


stamens.  The  leavaa  are  bipinnately 
compound;  petioles  are  up  to  13 
centimetMS  (5  Iw^ms)  long,  leafleto  are 
oblong.  2  to  4  millimeters  (0i»-ai6 
toches)  to  length  and  1  to  2  milltoteters 
(.04-v08  im^es)  broad  to  6  or  6  pairs  on 
eadi  of  3  to  7  ptonae.  Hie  legumes  are 
12  to  15  millimeters  (0.6  indies)  long.  4  to 
6  millimeters  (0.2-03  toches]  "broad,  and 
contato  2  to  4  seeds.  Flowering  usually 
occurs  from  earty  March  to  June,  then 
sporadically  thereafter  depending  on 
rainfall 

The  two  known  populations  of 
Hoffmannaeggia  tenella  occur  to  the 
fflackland  Prairie  area  of  the  Gulf 
Coastol  Ptairie.  At  the  larger  popniatton, 
plants  occur  totermixed  with  native 
buffalo  grass  ifiuchloe  dactyloides]  aOd 
Texas  speaigrass  (5tgN7 /eucotrrcAa) 
(FDole,  pers.  comm..  1085).  At  die 
smaller  populatim,  plants  occur  to 
barren  hard  day  aofl  of  aetk  banks 
where  King  Randi  bhiestem 
[Bothrfochloa  iachaemum  var. 
songan'ca)  and  Bermuda  grass  [Cynodbn 
dactyhm)  are  absent  (Mahler,  1982). 
These  lattOT  grasses  have  been 
totrodnced  far  roadside  management 
and  range  improvement  and  luve 
replaced  mndi  of  die  native  vegetatton 
of  the  region.  Based  on  the  two  known 
populations  it  appears  Hoffmannseggia 
tenelh  is  a  component  of  sHghdy  to 
highly  disturbed  prairie  and  can  persist 
until  crowded  out  by  competition  from 
other-  encroaching  species.  The 
population  bitrfogy  and  ecology  of  this 
species,  however,  are  relatively 
unknown  and  ad^tional  stodies  will  be 
needed  when  management  plans  are 
deveh^fed. 

Federal  action  involving  this  species 
began  with  Section  12  of  die  Endangered 
Species  Act  of  197S.  wfaidi  dfrected  the 
Secretary  of  the  Smidisonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  exttoct  This  report, 
designated  as  House  Document  No.  94- 
61,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  die 
Service  published  a  notice  to  die  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institotion  as  a  petition  withto  the 
context  of  section  4(c)(2),  now  section 
4(bH3)(A).  of  die  Act  and  of  its  totentton 
thereby  to  review  the  stotus  ci  those 
plants.  On  June  16, 1976^  die  Service 
published  a  proposed  rule  to  the  Federal 
Register  (41  FR  24523)  to  determtoe 
approximatdy  1.700  vascular  plant 
species  to  be  endangered  spedei 
pursuant  to  Sectton  4  (^  the  Act 
Hoffmonnaeggia  tenella  was  mduded  to 
the  Smithsimian  petition  and  the  1976 
proposal. 


Jlie  Endangered  ^ledes  Act 
Amendments  of  1978  requited  that  all 
proposals  over  2  yeers  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  aheady  over  2  years 
old.  to  Ae  Deceasberia  1979;  VmdmnA 
Reglstar  (44  FR  70796),  die  Service 
pubHsfaed  a  notice  wididrawli^  that 
portion  of  the  June  16. 197B,  proposal 
that  had  not  been  made  final,  along  with 
frmr  other  prqsosals  that  had  expired.  A 
revised  list  of  plants  under  review  for 
listing  as  endsmgered  or  threatened 
species  was  poMiabed  to  the  Decenber 
15. 198a  FedssriBaglstv  (45  FR  82480).        < 
and  U  indnded  Hoffmonnaeggia  tenella 
as  a  category  1  spedes.  Category  1 
compiises  taxa  for  which  the  Service 
preaendy  has  sufficient  Illogical 
information  to  siqiport  the 
^tproprteteness  of  their  beii^  listed  as 
eudaiafiBnA  or  threatened  species. 

The  bdangered  Species  Act 
Amendments  of  1962  required  that  all 
pedttens  pendfag  as  of  October  13, 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  spedes 
listed  to  die  December  15. 198a  notice  (A 
review  were  considered  to  be  petitioned, 
and  die  deadUne  for  a  finding  on  diose 
spedes,  inlcoding  Hoffmannseggia 
tenefh,  was  October  13, 1983.  On 
October  13, 1983.  and  agato  on  October 
12, 1984,  die  petition  fincfing  was  made 
that  listing  Hoffmannseggia  tenella  was 
warranted  but  precluded  by  other 
pending  listing  actions,  to  accordance 
widi  section  4(bK3}(B)(iii)  of  die  Act 
Such  a  finding  requires  a  recycling  of  the 
petitton.  pursuant  to  section  4(b)(3)(C](i) 
of  the  Act  A  proposed  role  published 
November  21, 1984  (49  FR  45884), 
constitated  the  next  required  finding 
that  the  petitioned  action  was  v 
warranted  m  accordance  with  section 
4(bK3)(B)(ti]ofdieAct 

A  stotus  report  compiled  by  Dr.  W  J^. 
Maliler4n  1982  and  tovestigations 
carried  out  by  Suvice  botanists  and  Ms. 
Jackie  Poole  of  the  Texas  Natural 
Heritage  Program  have  provided  new 
biological  data  that  are  induded  to  this 
final  rule.  These  new  data  indude 
recent  documentation  of  the  species' 
limited  distribution  and  threats  to  the 
species. 

Summary  of  Comments  and 
Recommendations 

I^  the  November  21. 1904,  proposed 
rule  (49  FR  45684)  and  associated 
notifications,  all  toterested  parties  were 
requested  to  submit  factual  reports  or 
information  that  nught  contribute  to  tlie 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  govemraentiB, 
Federal  agendes.  scientific 
orgatozatrons,  and  other  toterested 
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parties  were  contacted  and  requested  to 
comment  A  newspaper  notice  was 
published  in  the  Corpus  Christi  Caller 
Times  on  Wednesday,  December  12, 
1984,  which  invited  general  public 
comment  Seven  comments  were 
received  and  are  discussed  below.  No 
public  hearing  was  requested  or  held. 

The  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources  (lUCN)  noted  that  the  correct 
spelling  of  the  plant's  generic  name  is 
Hoffmannseggia  rather  than 
Hoffmanseggia  as  it  appeared  in  the 
proposed  rule.  The  spelling  has  been 
corrected  in  the  final  rule.  The  lUCN 
also  supported  the  proposal.  The  Soil 
Conservation  Service  stated  that  if  the 
plant  is  a  pioneer  species,  as  the  Service 
suggests  in  the  proposed  rule,  then 
disking,  rototilling,  or  prescribed  burning 
near  the  known  population  might  result 
in  the  germination  of  dormant  seeds. 
The  Service  agrees  that  this  may  be  a 
useful  management  technique  and  it  will 
be  considered  along  with  other 
alternatives  in  the  recovery  of  this 
species.  Mr.  Harold  E.  Beaty.  leader  of 
the  Texas  Pltmt  Recovery  Team, 
commented  that  Dr.  W.F.  Mahler.  Ms. 
Geyata  Ajilvsgi,  and  others  are  very 
knowledgeable  about  this  plant  and  that 
their  observations  substantiate  the  need 
for  listing  the  species.  Dr.  Ouane  Isley  of 
Iowa  State  University  suggested  that 
other  regional  herbaria  in  Texas  be 
checked  for  specimens  and  that,  as  only 
one  population  is  presently  known,  it 
would  appea^  that  the  species  warrants 
listing.  The  Service  responds  that 
regional  herbaria  were  checked  by  Dr. 
William  Mahler  as  part  of  the  status 
report  Other  information  was  solicited 
from  Texas  botanists  resulting  in  a 
response  £rom  Dr.  George  G.  Williges  of 
Texas  A&I  University,  who  reported  one 
specimen  from  near  Bishop,  Texas.  The 
National  Park  Service  stated  that  the 
species  does  not  occur  on  its  lands  and 
it  therefore  had  no  specific 
recommendations  regarding  the 
proposed  listing.  Letters  received  from 
James  W.  Kessler  and  Ms.  Geyata' 
Ajilvsgi  supplied  rio  new  substantive 
information  about  the  species  and  made 
no  specific  comments  on  the  proposal 

Summary  of  Factors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Hoffmannseggia  tenella  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C 
1531  et  aeq.)  arid  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (SO  CFR  Part  424) 


were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Hoffmannseggia  tenella 
Tharp  and  LO.  Williams  (slender  rush- 
pea)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  most  serious 
threat  to  the  continued  existence  of 
Hoffmannseggia  tenella  is  habitat 
alteration.  The  Petronila  Creek 
population  in  Nueces  Coimty  was  found 
growing  in  an  eroded  acea,  which 
indicates  these  plants  do  better  in  the 
absence  of  competition  (Ajilvsgi,  pers. 
comm.,  1984).  At  the  cemetery  site,  the 
plant  occurs  in  association  with  buffalo 
grass  and  Texas  speargrass  (Poole,  pers, 
comm.,  1985).  Buffalo  grass  is  a  grass 
that  increases  or  invades  after 
disturbance  of  the  climax  dominant 
little  bluestem  [Schizachyrium 
scoparium)  on  the  Blackland  prairies 
(Gould.  1975).  Hoffmannseggia  tenella 
may  be  more  successful  in  disturbed 
situations.  Disturbed  and  native  • 
grassland  habitat  suitable  for 
Hoffmannseggia  tenella  in  the  Texas 
Gulf  Coastal  Prairie  has  been  severely 
limited  because  nonnative,  introduced 
grasses,  such  as  King  Ranch  bluestem 
and  Bermuda  grass,  have  been 
extensively  used  for  range  improvement 
and  have  escaped  into  uncultivated 
areas.  As  a  result  native  grasses  and 
forbs  are  being  eliminated. 
Management  through  seeding  with  King 
Ranch  bluestem  and  Bermuda  grass,  has 
reduced  available  habitat  along  public 
roads  and  highways.  These  practices, 
along  with  grazing  and  cultivation,  have 
destroyed  the  natiual  system  of  the 
Texas  Gulf  Coastal  Prairie  that  formerly 
provided  more  widespread  habitat  for 
Hoffmannseggia  tenella.  With  6nly  two 
known  populations  in  Nueces  Coimty, 
this  species  is  extremely  vulnerable,  and 
may  be  subject  to  complete  elimination 
if  there  is  modification  of  its  remaining 
habitat 

B,  Overutilization  of  commercial, 
recreational,  scientific  or  educational 
purposes.  Commertial  trade  in  this  plant 
is  not  known  to  exist  however,  because 
of  its  restricted  range,  collecting  and 
vandalism  pose  a  threat  to  the  survival 
of  this  species.  The  existing  populations 
are  not  located  on  Federal  lands  and 
therefore  would  not  be  protected  ttom 
taking  by  the  Endangered  Species  Act 
Excessive  recreational  and  scientific  use 
is  not  known  nor  anticipated  to  occur. 

C  Disease  orpredation.  No  threats 
are  known. 


D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Currently, 
Hoffmannseggia  tenella  is  not  protected 
by  either  Federal  or  State  laws. 

E,  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
specific  habitat  requirements  of 
Hoffmaxmseggia  tenella,  and  the  limited 
distribution  and  small  number  of 
populations,  make  the  existence  of  this 
species  especially  precarious  in  the 
event  of  any  activity  that  results  in  the 
loss  of  a  sipiificant  number  of 
individuals. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list 
Hoffmannseggia  tenella  as  endangered 
without  critical  habitat.  Endangered 
status  seems  appropriate  because  there 
are  only  two  known  populations  of  this 
spedes,  and  the  native  grass  habitat 
necessary  to  this  plant  is  rapidly 
decreasing  because  of  agricultural 
development  grazing,  and  the 
introduction  of  King  Ranch  bluestem 
and  Bermuda  grass.  The  reasons  for  not 
designating  critical  habitat  are 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  spedes  at  this  time  due 
to  its  restricted  geographical  distribution 
and  edsy  accessibility.  The  Act  does  not 
protect  endangered  plants  bova  taking 
or  vandalism  on  lane's  that  are  not  under 
Federal  jiuisdiction.  This  would  result  in 
an  especially  severe  problem  for 
Hoffmannseggia  tenella,  whose  habitat 
is  easily  accessible.  Listing  of  a  species, 
with  attendant  publidty,  highlights  its 
rarity  and  attractiveness  to  collectors. 
Determining  critical  habitat  for  this 
spedes  would  make  it  more  vulnerable 
to  taking  by  coUedors  and  by 
vandalism.  Therefore,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
Hoffmannseggia  tenella  at  this  time. 

Available  ConservatioD  Measures 

Conservation  measures  provided  to 
spedes  listed  as  endangered  or 
threatened  under  the  Endangered 
Sf>edes  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Kecognition 
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through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  iMivate  agencies,  groups,  and 
individuals,  llie  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Sacb  actions  are  faiitiated  by  the 
Service  following  bating.  The  protection 
required  of  Federal  agoodes  and  th« 
prohibitions  against  taking  are 
discBSsed.  in  part  below. 

Sefctiaa  7(a)  of  Hie  Act,  as  amended, 
requires  Fed«td  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  propoaed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  bc^ 
designated.  Regulations  implementing 
this  interagency  cooperatioa  provision 
of  the  Act  are  codified  at  50  OV  Part 
402,  and  are  now  under  reTisi<m  (see 
proposal  at  48  FR  29990^  )une  29, 1983). 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  autlkorize. 
fund,  or  carry  out  are  not  liiiely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  However, 
Hoffmannseggia  tenella  is  not  known  to 
occur  on  Federal  lands,  and  there  are  no 
known  Federal  actions  that  may  affect 
this  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
^ply  to  all  endangered  plant  species. 
With  respect  to  Hoffmannseggia  tenella, 
all  trade  prohibitions  of  section  9(aK2} 
of  the  Act  implemented  by  50  CFR 
17.61,  apply.  These  prohibitions,  in  part 
make  it  illegal  for  any  person  sut^ect  to 
the  jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 


to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
ottierwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  the  species  is  not  common 
in  cultivation  or  in  the  wild- 
Section  g(aK2)(B)  of  the  Act  as 
amended  in  1M2.  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  The 
prohibition  now  applies  to 
Hoffmannseggia  tenella.  Permits  for 
exceptions  to  this  prohibition  are 
available  thnnigh  regulations  pubhshed 
September  30. 1985  (50  FR  39681],  to  be 
codified  at  50  CFR  174(2.  At  present  no 
populati<HU  of  Hoffmannseggia  tenella 
are  known  to  exist  on  Federal  land.  It  is 
expected  that  few  collecting  permits  for 
this  species  wiQ  ever  be  requested. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  RM.  600-Broyhill  BIdg.. 
U.S.  Fish  and  WUdlife  Service. 
Washington.  DC  20240  (703/23S-1903). 

National  Enrironmeiital  PoHcy  Act 

The  Rsh  and  WildHfe  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25^  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Hants 
(agriculture). 

Regulaticm  Pronmlgation 

h. 

PART  17— AMENDED 

Accordingly,  Part  17,  Subchapter  B  of 
Chaffer  L  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  reed  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884;  Pub. 
L  94-3Se,  90  Stat  911;  Pub.  L  95-632,  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat  1225;  Pub.  L  97- 
304, 96  StaL  1411  (16  U.S.C  1531  et  aeq.\. 

2.  Amend  f  17.12(h)  by  adding  the 
following,  in  alphabetical  order  trader ' 
the  family  Fabaceae,  to  the  List  of 
Endang««d  and  Threatened  Plants: 

§17.12    Endangerad  and  ttwaalKiad 


(h)*  *  * 
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Dated:  October  a  1985. 
P.  Daniel  Smith. 

A  cUng  Deputy  Assistant  Secretary  for  Fish 

and  Wildlife  and  Parks. 

(FR  Doc  85-26130  Filed  10-31-65: 8:45  ain] 
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50CFRPart17 

Endangcrad  and  ThrMtened  Wlkflif e 
and  Plants;  Datannination  of 
Endangarad  Statua  for  Caraua 
Erlophorua  var.  Fragrana  (Fragrant 
Priddy  Appla) 

AQENCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  nile. 

SUMMARY:  The  Service  determines  the 
fragrant  prickly-apple  [Cereus 
eriophorus  var.  fragrans  (Small)  L 
Benson)  to  be  an  endangered  species 
imder  provisions  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
Qitical  habitat  has  not  been  designated 
for  this  species.  This  cactus  occurs  only 
within  a  limited  area  of  St.  Lucie 
County,  Florida,  where  it  is  subject  to 
threats  from  habitat  destruction  and 
potential  collecting  for  horticultural 
purposes.  This  final  rule  provides  the 
fragrant  prickly-apple  with  the 
protection  of  the  Act 
DATES:  The  effective  date  of  this  rule  is 
December  2, 1985. 

ADORESSCS:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Station.  U.S.  Fish  and  Wildlife  Service, 
2747  Art  Museum  Drive,  Jacksonville, 
Florida  32207. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Michael  M.  Bentzien  (904/791-2580 
or  FTS  946-2580);  see  ADDRESSES 
section  above. 

SUPPLEMENTARY  INFORMATION: 

Background 

Cereus  eriophorus  var.  fragrans 
(fragrant  prickly-apple)  is  a  columnar 
species  of  the  cactus  family,  Cactaceae, 
which  is  now  only  known  from  St.  Lucie 
County,  Florida  (Austin.  1984).  It  has 
cane-like  stems  which  measure  1-5 
meters  (3-16  feet)  long,  and  sprawl  over 
surrounding  vegetation  as  they  become 
larger.  The  cylindrical  succulent  stems 
measure  2.5-5  centimeters  (1-2  inches) 


in  diameter  and  have  numerous  spines. 
The  nocturnal  flowers  are  scented, 
white  or  pink  in  color,  and  7.5-10 
centimeters  (3-4  inches)  in  diameter. 

The  orange-red  fruits  measure  5-6 
centimeters  (2  inches)  long.  This  cactus 
is  endemic  to  the  east  coast  of  Florida 
and  occurs  in  coastal  hanunock 
vegetation  types.  These  native 
vegetation  types  have  largely 
disappeared  from  coastal  Florida  due  to 
increasing  urbanization  which  has  taken 
place  in  recent  years. 

The  fragrant  prickly-apple  was 
collected  first  by  John  K.  Small  in  1917 
on  sand  dunes  south  of  Ft.  Pierce,  St. 
Lucie  County,  Florida,  and  was 
described  as  Hairisia  fragrans. 
SubsequenUy,  the  cactus  has  been    . 
reported  from  a  number  of  additional 
localities  along  the  Florida  east  coast, 
but  as  Austin  (1984)  points  out,  this  is 
the  result  of  confusion  in  the  botanical 
literature  between  Cereus  eivophorus 
var.  fragrans  and  Cereus  gracilis. 
Benson  (1982)  describes  the  distribution 
of  Cereus  eriophorus  var.  fragrans  as 
the  Florida  Atlantic  coast  and  two  sites 
in  Monroe  County,  Florida.  Florida 
botanists  recentiy  searched  the  two 
Monroe  County  sites,  but  no  Cereus 
eriophorus  was  located,  and  it  is 
speculated  that  earlier  accounts  of 
Cereus  eriophorus  at  these  sites  may 
have  been  due  to  misidentification  of 
Cereus  gracilis.  Based  on  recent  field 
work  by  Florida  botanists,  the  only 
population  of  Cereus  eriophorus  known 
to  exist  tdday  is  the  St.  Lucie  County 
population.  Cereus  eriophorus  var. 
fragrana  is  only  positively  known 
historically  from  two  populations,  the 
one  near  Port  St.  Lucie,  St.  Lucie  County, 
and  a  now  extirpated  population  near 
Malabar,  Brevard  County.  Florida. 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1. 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  Act 
(petition  acceptance  is  now  governed  by 
section  4(b)(3)  of  the  Act),  and  of  its 
intention  thereby  to  review  the  status  of 


the  plant  taxa  named  within.  On  June  16, 
1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Register  (41  FR  24523) 
to  determine  approximately  1.700 
vascular  plant  taxa  to  be  endangered 
species  pursuant  to  section  4  of  the  Act. 
The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Docimient  No.  94-51  and  the 
July  1, 1975,  Federal  Register 
publication.  Cereus  eriophorus  var. 
fragrans  was  included  in  the 
Smithsonian  Institution's  report,  the 
1975  notice  of  review,  and  the  1976 
proposal.  General  comments  on  the  1976 
proposal  were  stunmarized  in  an  April 
26, 1978,  Federal  Register  publication, 
which  also  determined  13  plant  species 
to  be  endangered  or  threatened  species 
(43  FR  17909). 

Hie  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  two  years  old  be 
withdrawn.  A  one-year  grace  period 
was  given  to  proposals  already  over  two 
years  old.  On  December  10, 1979,  the 
Service  published  a  notice  withdrawing 
the  June  16, 1976,  proposal  along  with 
four  other  proposals  that  had  expired. 

The  July  1, 1975,  notice  of  review  was 
replaced  on  December  15, 1980,  by  the 
Service's  publication  in  the  Federal 
Register  (45  FR  82480)  of  a  new  notice  of 
review  for  plants  which  included  Cereus 
eriophorus  var.  fragrans.  No  comments 
on  this  taxon  have  been  received  in 
response  to  the  1980  plant  notice. 

On  F&ruary  15, 1983,  the  Service 
published  a  notice  in  the  Federal 
Register  (48  FR  6752)  of  iu  prior  petition 
finding  that  sufficient  information 
existed  to  show  that  the  listing  of  this 
taxon  may  be  warranted,  in  accord  with 
section  4(b)(3)(A)  of  the  Act  as  amended 
in  1982.  On  October  13, 1983.  and 
October  12, 1984.  petition  findings  were 
made  that  listing  Cereus  eriophorus  var. 
fragrans  was  warranted  but  precluded 
by  other  listing  actions,  in  accordance 
witii  section  4(b)(3)(B)(iii)  of  the  Act. 
Such  a  finding  requires  recycling  of  the  i 
petition,  pursuant  to  section  4(b)(3)(C)(i) 
of  the  Act.  In  the  Federal  Register  of 
March  6, 1985  (50  FR  9089),  tiie  Service 
published  a  proposal  to  list  Cereus 
eriophorus  var.  fragrans  as  an 
endangered  species.  Pubhcation  of  the 
proposal  constituted  the  finding. 
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required  by  October  13, 1985.  that  the 
petitioned' action  was  warranted. 

In  August  1984,  personnel  firom  the 
Service's  Vera  Beach  Office  conducted  a 
survey  of  the  then  known  sites  for  this 
species.  The  field  notes  of  Eh-.  Daniel 
Austin  of  Florida  Atlantic  University 
were  used  to  compare  the  distribution 
as  of  1980  with  the  present  distribution 
(also  see  Austin  et  al,  1980).  Plants  were 
observed  at  two  of  the  three  sites 
reported  by  Austin;  and  additional 
locality  was  also  discovered.  All  three 
localities  were  within  approximately  300 
meters  of  one  another,  and  probably 
constitute  one  biological  population. 
Only  14  plants  were  located. 

The  area  where  the  three  groups  of 
cactus  were  found  in  a  high  sandy  ridge 
approximately  5  hectares  (13  acres)  in 
area.  All  plants  are  on  private  land, 
although  in  proximity  to  lands  owned  by 
the  Florida  Department  of  Natural 
Resources.  There  are  no  roads  into  the 
area  and  thus  access  is  somewhat 
limited;  however  there  is  a  evidence  that 
offHYwd  vehicles  use  the  area. 

Summary  of  Comments  and 
Raeonunendations 

In  the  March  6. 1985,  proposed  rule  (50 
FR  9089)  and  associated  notiflcations, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  final  rule.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  was  published  in  the  Fort  Pierce, 
Florida,  News  Tribune  on  March  23, 
1985.  Six  comments  were  received  and 
are  discussed  below. 

The  listing  proposal  was  supported  by 
three  official  comments:  the  Florida 
Department  of  Agriculture  and 
Consumer  Services,  the  Florida  Game 
and  Fresh  Water  Fish  Commission,  and 
the  Florida  Natural  Areas  Inventory. 
The  statewide  organization  and  a  local 
chapter  of  the  Florida  Native  Plant 
Society  also  supported  the  proposal.  A 
private  landowner  reported  a  previously 
unknown  site  for  the  fragrant  prickly- 
apple  cactus.  The  new  locality  is  near 
the  other  known  sites,  and  is  considered 
to  represent  the   ame  population. 

Summary  of  fmdUxn  Affecting  the 
Spades 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Cereus  en'ophorus  var.  fragrans 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section 
4(a](l}  of  the  Endangered  Species  Act 
(18  U.S.C.  1531  et  seq.)  and  regulaUons 


promulgated  to  idl^lement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangere<^or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Cereus  eriophorus  var. 
fragrans  (Small)  L  Benson  (fragrant 
prickly-apple)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtaibnent 
of  its  habitat  or  range.  Cereus 
en'ophorus  var.  fratgrans  is  known  from 
one  extremely  limited  area  in  east- 
central'Florida.  At  the  time  this  species 
was  proposed  as  an  endangered  species, 
only  14  individual  plants  were  known. 
The  discovery  of  an  additional  site  has 
increased  the  known  number  to  about 
200  individuals.  While  access  to  these 
areas  is  somewhat  restricted,  the 
Service's  August  1984  survey  showed 
tracks  from  off-road  vehicles  within  16 
meters  (49  feet)  of  the  cactus  at  one 
locality.  An  additional  locality  was  only 
4  meters  (13  feet)  from  a  recently  graded 
railroad  right-of-way,  and  thus  could 
easily  be  affected  by  routine 
mahitenance.  The  cactus  is  known  to 
have  been  extirpated  from  its  other 
known  population  near  Malabar, 
Florida,  and  one  of  Austin's  localities 
bom  1980  at  the  Port  St  Lude 
population  could  not  be  located  in  1984. 
Because  of  the  low  number  of  plants  and 
their  clumped  distribution  at  the  Port  St 
Lucie  population,  this  cactus  is  very 
susceptible  to  inadvertent  destruction  or 
modiHcation  of  its  habitat 

B.  Ovenitilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  This  spedes  is  not  known  to 
be  in  commerdsJ  trade.  However,  many 
species  of  cacti  are  conunercially 
exploited,  and  it  is  likely.that  because 
of  rarity  and  the  attractive  nature  of  this 
spedes,  it  could  be  subjed  to  collection 
if  the  exact  location  of  the  remaining 
plants  became  known.  Near  one  of  the 
three  locaUties  of  the  Port  St  Lucie 
population,  there  is  an  area  that  has 
been  extensively  dug  up  by  shovel. 
While  there  is  no  proof,  it  is  a  possibility 
that  some  individual  plants  could  have 
been  removed. 

C.  Disease  and  predation.  Not  known 
to  be  a  problem  with  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Cereus 
eriophorus  var.  fragrans  is  listed  as 
threatened  under  the  Preservation  of  the 
Native  Flora  of  Florida  Law,  section 
581.185  of  the  Florida  Statutes.  This 
statute  includes  prohibitions  concerning 
taking,  transport  and  the  sale  of  listed 
plants,  but  provides  no  habitat 
protection  such  as  that  afforded  by 
section  7  of  the  Act 


All  native  cacti  are  on  Appendix  II  of 
the  Convention  on  Inttmational  Trade 
in  Endangered  Spedei  of  Wild  Fauna 
and  Flora.  This  Convention  regulates 
export  of  this  plant  but  doe^not 
regulate  interstate  trade  in  the  cactus,  or 
habitat  destruction.  No  other  Federal 
protective  laws  currently  apply  to  this 
spedes.  The  Endangered  Species  Act 
would  offer  needed  additional 
protection. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Restriction  to  spedalized  habitats  and 
small  geographically  limited  ranges  tend 
to  intensify  any  adverse  effects  upon  the 
populations  or  the  habitats  of  any  rare 
plant  This  is  certainly  true  for  Cereus 
eriophorus  var.  fragrans  and  is 
intensified  by  the  loss  of  habitat  which 
has  already  taken  place. 

The  small  remaining  population  of  this 
cactus  is  also  threatened  by  natural 
factors  such  as  powerful  storms.  Small 
(1917)  describes  the  destruction  and 
damage  of  similar  spedes  due  to 
windthrow  after  a  hurricane  passed  over 
the  Keys.  The  growth  habit  of  Cereus 
makes  it  particularly  vulnerable  to  this 
natural  phenomenon.  As  more  of  the 
natural  vegetation  of  coastal  Florida  is 
destroyed,  the  buffering  against  stonns 
by  nearby  vegetation  will  decrease  and 
the  vulnerability  of  the  remeuning  cacti 
will  increase. 

The  Service  has  carefully  assessed  the 
best  sdentific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this  . 
spedes  in  determining  to  make  this  rule 
&iaL  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Cereus 
eriophorus  var.  fragrans  as  endangered. 
Only  about  200  individual  plants  in  a 
single  population  are  known,  and  the 
remaining  habitat  is  extremely  limited. 
The  decision  not  to  designate  critical 
habitat  for  Cereus  eriophorus  var. 
fragrans  is  discussed  in  the  following 
section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended,^ 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  Designation 
of  critical  habitat  is  not  considered  to  be 
prudent  when  such  designation  would 
not  be  of  net  benefit  to  tiie  spedes 
involved  (50  CFR  424.12).  In  tiie  present 
case,  the  Service  finds  that  the 
designation  of  critical  habitat  is  not 
prudent  because  no  benefit  to  the  taxon 
can  be  identified  that  would  outweigh 
the  potential  threat  of  collection  or 
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malicious  deatniction,  which  might  be 
increased  by  the  required  publication  of 
a  critical  habitat  description  and  map. 
The  Service  is  aware  of  the  land 
ownership  of  all  known  colonies  of 
Cereus  eriophonis  var.  fragrans. 
Landowners  will  be  contacted  as 
appropriate  in  order  to  develop 
conservation  measures  for  this  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  aiad  prohibitions 
against  certain  practices.  Reco^iition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  SO  CFR  Part  402  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  )une  29, 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  adverse 
modification  of  its  critical  habitat  If  a 
Federal  action  may  affect  a  Usted 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  constiltation  with  the 
Service.  No  Federal  actions  affecting 
Cereus  eriophonis  var.  fragrans  are 
known  at  this  time.  The  species  is 
currently  kno«vn  only  &om  private 
lands. 

The  Act  and  its  implementing 
regulations  foimd  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respeiit  to  Cereus  eriophorus  var. 


fragrans  all  trade  prohibitions  of  section 
9(aM2)  of  die  Act  Implemented  by  50 
CFR  17.61,  apply.  These  prohibitions,  in 
part  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commordal  activity,  or  sell 
or  offer  for  sale  this  species  in  interstate 
or  foreign  commerce.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circtmistances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  Cereus  eriophorus  var. 
fragrans  is  not  common  in  cultivation  or 
in  die  wild.  , 

Section  9(a)(2)(B)  of  the  Act  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  This 
prohibition  now  applies  to  this  cactus. 
Permits  for  exceptions  to  this 
prohibition  are  available  through 
regulations  published  September  30, 
1985  (50  FR  39681).  to  be  codified  at  50 
CFR  17.62.  Cereus  eriophorus  var. 
fragrans  does  not  occur  on  Federal 
lands;  it  is  anticipated  that  few 
collecting  permits  for  the  fragrant 
prickly-apple  will  ever  be  requested. 

In  March  1973,  all  members  of  the 
family  Cactaceae  were  included  in 
Appendix  II  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Faima  and  Flora 
(CITES).  The  effect  of  this  listing  is  that 
an  export  permit  is  required  before 
international  shipment  may  occur.  Such 
shipment  is  strictly  regulated  by  CITES 
member  nations  to  prevent  it  fit)m  being 
detrimental  to  the  survival  of  the 
species.  U  plants  are  certified  as 
artificially  propagated,  international 
shipment  requires  export  documents 
under  CITES,  and  commercial  shipments 
may  be  allowed. 

Requests  for  copies  of  the  regidations 
on  plants,  and  inquiries  regarding  them, 
may  be  addressed  to  the  Federal 
Wildlife  Permit  Office,  Rm.  600-Broyhill 
Building.  U.S.  Fish  and  Wildlife  Service. 
Washington,  D.C.  20240  (703/235-1903). 

National  Ei^iromnental  Policy  Act 

The  Fish  knd  Wildlife  Service  has 

determined  that  an  Environmental 
Assessment  as  defined  under  the 


authority  of  the  National  Environmental 
Policy  Act  of  1968,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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list  of  Subjects  in  50  CFR  Fait  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriadture).  \ 

Regulation  Promulgation 
PART  17-{AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I  Tide  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat  884;  Pub. 
L  84-359.  90  Stat  911;  Pub.  L  9S'-e32,  92  Stat. 
3751:  Pub.  L  96-159.  93  Stat  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  ieq.]. 

2.  Amend  §  17.12(h)  for  plants  by 
adding  tKe  following,  in  alphabetical    -'^ 
order  under  Cactaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 

*        * 


Endangered  and  threatened 
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Dated:  October  8. 1985. 
P.  Daniel  Smith. 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 

(FR  Doa  85-28129  Filed  10-31-85;  8:45  am] 

HLUNQ  CODE  431ff-S6-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Two  Florida 
Mints 

AOCNCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  determines  two 
plants  in  the  mint  family,  Dicerandra 
frutescens  (scrub  mint)  and  Dicerandra 
comutissima  (longspurred  mint),  to  be 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  Dicerandra  frutescensii 
known  only  from  two  areas  in 
Highlands  County.  Florida,  and 
Dicerandra  cornutissima  from  a  single 
area  in  Marion  County,  Florida. 
Presently  known  sites  for  both  species 
are  on  privately  owned  land,  and  the 
plants  are  not  protected  by  State  or 
Federal  laws.  Rapidly  expanding 
commercial  and  residential  development 
in  central  Florida  has  been  detrimental 
to  these  species  in  the  past  and  poses  a 
severe  threat  to  their  continued  survival. 
This  rule  will  implement  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  two  mints. 
DATES:  The  effective  date  of  this  rule  is 
December  2, 1985. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Endangered  Species  Field 
Station,  U.S.  Fish  and  Wildlife  Service, 
2747  Art  Museum  Drive,  Jacksonville, 
Florida  32207. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  J.  Wesley,  Endangered 
Species  Field  Supervisor,  at  the  above 
address  (904/791-2580.  or  FTS  946-2580). 
SUPPLEIttENTARY  INFORMATION: 

Background 

Dicerandra  frutescens  was  first 
collected  in  l-Iighlands  County,  Florida, 
by  Small  and  Matthaus  in  1925.  near 
Lake  Stems  (now  known  as  Lake  June  in 


Winter).  J.B.  McParlin  subsequently 
collected  the  species  from  the  same  area 
in  1936.  A  few  additional  collections 
were  made  during  the  1940'8  and  1950*8 
from  the  same  general  area. 
'  Specimens  from  these  collections 
were  variously  identified  as  already 
described  species  in  the  gepera 
Conradina,  Dicerandra.  and  Ceranthera, 
imtil  Shinners  (1962)  recognized  them  as 
representing  a  new  species  which  he 
named  Dicerandra  frutescens. 

When  Shiimers  described  Dicerandra 
frutescens,  he  included  in  that  species 
specimens  from  Sumter  County.  Florida. 
It  was  not  until  1981  that  Huck 
recognized  that  the  Sumter  County 
specimens,  as  well  as  specimens  from 
collections  in  adjacent  Marion  County, 
comprised  a  distinct  species  which  she 
described  mder  the  name  Dicerandra 
comutissima.  Dicerandra  comutissima 
was  first  collected  in  Sumter  County  by 
West  and  Arnold  in  1938;  in  1975. 
Cooper  and  Martin  collected  the  species 
in  Marion  County.  Few  collections  have 
been  made  since  then,  all  from  a  single 
relatively  small  area  in  Marion  County. 
At  present,  the  Sumter  County 
population  is  thought  no  longer  to  exist 
and  all  extant  populations  of 
Dicerandra  comutissima  are  believed  to 
be  in  Marion  County.  Dicerandra 
frutescens  appears  to  be  confined 
entirely  to  Highlands  County. 

Dicerandra  frutescens  is  a  strongly 
aromatic  plant  ranging  up  to  0.5  meter 
(1.6  feet)  tall,  with  erect  non-woody 
shoots  growing  from  a  woody  base.  The 
leaves  are  1.5-2.5  centimeters  (0.6-1.0 
inch)  long,  narrowly  oblong  with  entire 
margins  and  blunt  tips,  and  covered 
with  conspicuous  sunken  glands.  The 
leaves  are  borne  opposite  one  another 
on  the  stems,  with  usually  two  smaller 
leaves  at  each  node.  The  flowers  are 
borne  in  pairs.  The  corolla  (petals)  of  the 
flower  is  about  1.5  centimeters  (0.6  inch) 
long,  tubular  with  upper  and  lower  lips, 
and  white  or  pale  pink  with  purplish- 
rose  dots.  The  four  stamens  protrude 
from  the  flowers.  Each  half  of  the  anther 
is  tipped  by  a  filamentous  horn  or  spur 
less  than  1  millimeter  (.04  inch)  long. 

Dicerandra  comutissima  is  also  a 
strongly  aromatic  plant  up  to  0.5  meter 
(1.6  feet)  tall,  with  erect,  non-woody 
flowering^hoots  growing  from  a  woody 
base.  Leaves  are  about  1.5  centimeters 
(0.6  inch)  long,  linear,  with  entire 
margins,  and  covered  with  conspicuous 


sunken  glands.  The  leaves  are  borne 
opposite  one  another  on  the  stems,  often 
with  two  smaller  leaves  at  each  node. 
Flowers  are  borne  in  groups  in  the  axils 
of  the  leaves  on  the  upper  parts  of  the 
stems.  The  corolla  is  7  millimeters  (0.3 
inch)  long,  tubular,  two-lipped,  bent  at  a 
90  degree  angle  in  the  middle,  and 
purplish-rose  with  deep  purple  markings 
and  a  whitish  throat  llie  four  stamens 
protrude  tram  the  flower,  each  half  of 
the  anther  is  tipped  by  a  horn  or  spur 
about  1.2  millimeters  (0.05  inch)  long. 

Although  Dicerandra  comutissima 
was  for  a  long  time  confused  with 
Dicerandra  fruteacena,  the  two  are 
readily  distinguished.  Dicerandra 
comutiaaima  has  narrower  leaves, 
purple-rose  flowers  (white  or  pale  pink 
ia  fruteacens],  the  style  with  few  hairs 
or  naked  (hairy  in  frutescens),  and  the 
anther  appendage  usually  over  1 
millimet»'  (OSA  inch)  long  (usually  less 
than  1  millimeter  long  in  frutescens). 
Both  species  exude  a  strong,  pleasant 
minty  smell. 

Dicerandra  fruteacens  is  endemic  to 
Highlands  County,  Florida.  It  occurs  in 
the  Southern  Central  Florida  Ridge 
Sandhill  geographical  province  and  in 
sand  pine  commimities,  growing 
primarily  on  well-drained  Paola  yellow 
fine  sand  soils.  Dicerandra  comutissima 
at  one  time  occurred  in  Sumter  and 
Marion  Counties,  Florida,  but  now  is 
apparently  confined  to  Marion  Coimty. 
It'is  found  only  in  open  areas  in  sand 
pine  scrub  or  oak  scrub,  and  in  the 
ecotones  between  these  and  turkey  oak 
communities.  Both  species  are  known 
only  from  private  lands  and  are 
primarily  threatened  by  conunerdal 
development 

Section  12  of  the  Endangered  Species 
Act  of  1973  (Act)  directed^the  Secretary 
of  the  Smithsonian  Institution  to  prepare 
a  report  on  those  plants  considered  to 
be  endangered,  threatened,  or  extinct 
The  Secretary  of  the  Smithsonian 
presented  this  report  (House  Document 
No.  94-51)  to  Congress  on  January^ 
1975.  On  July  1. 1975.  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  Act 
(petition  acceptance  is  now  covered  by 
section  4(b)(3)).  On  June  16, 1976.  the 
Service  published  a  proposed  rule  in  the 
Federal  Register  (42  FR  24523)  to 
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detennine  approximately  1.700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  Section  4  of  the  Act. 
Dicerandra  frutescens  (including  the 
populations  later  named  Dicerandra 
comuUssima  by  Huck  in  1981)  was 
included  in  the  Smithsonian  report  the 
notice  of  July  1, 1975,  and  the  proposal 
of  June6.197B. 

The  1978  Endangered  Species  Act 
Amendments  reqidred  that  all  proposals 
over  2  years  old  be  withdrawn,  except 
that  a  1-year  grace  period  was  given  to 
proposals  already  over  2  years  old.  Op 
December  10, 1979,  the  Service 
published  a  notice  of  withdrawal  of  that 
portion  of  the  June  18, 1978,  proposal 
that  had  expired,  along  with  four  other 
proposals  that  had  e>q>ired  (44  FR 
70796).  On  December  15, 19ea  the 
Service  published  a  revised  notice  of 
review  in  die  Federal  Ref^ster  (45  FR 
82480);  Dicerandra  frutescens  (again 
including  the  populations  later  named 
Dicerandra  comutissima)  was  included 
as  a  category-2  species  (species  for 
which  data  in  the  Service's  possession 
indicate  listing  is  possibly  appropriate). 
On  November  28, 1983,  the  Service 
published  in  the  Federal  Register  (48  FR 
53640)  a  supplement  to  its  1980  revised 
notice  of  review.  This  supplement  listed 
Dicerandra  comutissima  as  a  category-2 
species,  since  Huck  had  described  the 
plant  as  distinct  from  Dicerandra 
frutescens  in  1981.  Additional  biological 
data  have  now  been  gathered  on  both 
species  that  fully  support  this  final  rule. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  as  amended  in  1982, 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  Tliis  was  the 
case  for  Dicerandra  frutescens  and 
Dicerandra  comutissima  because  of  the 
acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 1983, 
and  again  on  October  12, 1984.  the 
Service  found  that  the  petitioned  listing 
for  Dicerandra  frutescens  and 
Dicerandra  comutissima  was 
warranted,  and  that  although  pending 
proposals  had  precluded  their  proposal, 
expeditious  progress  was  being  made  to 
list  other  species.  The  proposed  rule  to 
list  Dicerandra  frutescens  and 
Dicerandra  comutissima  as  endangered 
species  was  published  in  the  Federal 
Register  (50  FR  12587)  on  March  29. 
1985.  That  proposal  constituted  the  next 
1-year  finding  required  on  or  before 
October  13, 1985. 

In  the  proposed  rule,  the  common 
names  "scrub  balm"  and  "longspurred 


balm"  were  used  for  Dicerandra 
frutescens  and  Dicerandra 
comutissima,  respectively.  The  Service 
now  feels  that  "scrub  mint"  and 
"longspurred  mint"  are  more  suitable  for 
them,  and  the  common  names  have 
therefore  been  changed  in  this  final  rule. 

Summaty  of  Camnieiits  and 
Raoominendatiatis 


In  the  March  29, 1985,  proposed  rule 
(50  FR  12587)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  mi^t  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  govemmenU. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  Newspaper  notices  that 
invited  general  public  comment  were 
published  in  the  Lake  Placid  Journal  and 
in  the  Ocala  Star  Banner  on  April  18, 
1985.  Six  communications  were  received 
on  the  proposal  and  are  discussed 
below. 

Communications  were  received  from 
the  Archlxdd  Biological  Station,  the 
Florida  Department  of  Natural 
Resources,  the  Florida  Game  and  Fresh 
Water  Fish  Conmussion.  the  Highlands 
County  Audubon  Society,  Dr.  Robin  R 
Huck.  and  a  Marion  County 
Commissioner.  All  were  in  favor  of 
listing  the  plants  as  endangered. 

The  Marion  Coimty  Commissioner 
stated  that  there  is  a  high  probability 
that  Dicerandra  comutissima  exists  in 
the  Cross  Florida  Barge  Canal  right-of- 
way  and  urged  the  Service  to  re- 
examine these  lands  while  they  are  still 
in  public  ownership.  The  Service  intends 
to  act  on  this  recommendation  as  soon 
as  possible. 

The  Archbold  Biological  Station  noted 
that  the  Information  relating  to  its 
activities,  in  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  the 
proposed  rule,  was  not  entirely  accurate. 
.  The  Station  pointed  out  that  a  major 
portion  of  its  approximately  4,300  acre 
property  is  under  a  fire  management 
plan  that  will  maintain  sufficient  open- 
type  scrub  habitats  to  assure  long-term 
survival  of  Dicerandra  frutescens.  The 
present  rule  has  been  modified  to 
incorporate  this  information.  The 
Station  also  noted  that  although  the 
species  is  certainly  in  serious  jeopardy 
in  Highlands  County,  it  probably  occurs 
in  more  than  the  two  places  mentioned 
in  the  proposal.  The  Service  has  not 
been  able  to  confirm  any  additional 
populations  to  date  would  welcome  any 
such  information. 

TTie  four  other  communications  on  the 
proposal  supported  the  Usting  of  the  two 


plants  without  additional  comments  that 
require  response. 

Summary  of  Factors  Affecting  the 
Spades 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Dicerandra  frutescens  and 
Dicerandra  comutissima  should  be 
classified  as  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (18  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Dicerandra  frutescens 
Shinners  (scrub  mint)  and  Dicerandra 
comutissima  Huck  (longspurred  mint) 
are  as  follows: 

A.  ne  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Dicerandra 
furtescens  apparently  has  always  been 
rare  and  coiifined  to  a  small  region  in 
Highlands  County  in  central  Florida. 
Today,  it  is  known  from  only  two  area^ 
in  Highlands  County,  one  near  Lake 
June  in  Winter,  and  the  other  on  the 
Archbold  Biological  Station.  The  species 
does  itot  occur  at  three  sites  where  it 
formerly  was  found  in  Highlands 
County.  At  one  of  these  sites,  the  habitat 
is  no  longer  present  the  second  is  now 
planted  in  citrus  groves;  and  the  third 
has  been  clear-cut  The  populations  that 
still  occur  on  the  Archbold  Biological 
Station  are  largely  in  areas  undisturbed 
by  people,  except  for  vehicular  traffic  on 
the  fire  lanes.  A  major  portion  of  the 
Station's  approximately  1,740  hectares 
(4,300  acres)  is  under  a  fire  management 
plan  that  will  maintain  sufficient  open- 
type  scrub  habitat  to  assure  long-term 
survival  of  the  species.  In  the  Lake  June 
in  Winter  area,  the  present  sites  for  the 
species  are  siurounded  by  developments 
along  U.S.  Highway  27.  The  habitat  of 
this  species  in  the  pine  scrub  community 
near  Highway  27  is  prime  property  for 
development  (Wunderlin,  1984a]. 

Dicerandra  comutissima  was 
formerly  known  from  both  Sumter  and 
Marion  Counties,  but  the  possible  site 
where  it  occurred  in  Sumter  County  is 
no  longer  suitable  habitat  In  Marion 
Coimty,  several  of  the  sites  where  the 
species  formerly  occurred  are  no  longer 
suitable  habitat  or  are  being  developed. 
The  species  is  now  known  &x)m  only  a 
single  area  approximately  17-18 
kilonttters  (11  miles)  south-southwest  of 
Ocala.  Much  of  this  area  is  being 
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developed,  and  such  development  could 
eliminate  th^  species.  Fewer  dian  4,000 
plants  are  estimated  to  be  present  where 
it  still  occurs  (Wunderlin.  1984b). 

Peninsular  Florida  has  one  of  the 
higheskfiopulation  growth  rates  in  the 
United  States,  and  development 
pressures  on  the  limited  area  in  v^ch 
these  two  species  occur  can  only  be 
expected  to  bitensify  over  the  next 
decade. 

B.  OvenitilizoUon  for  commercial, 
recreotional,  scientific  or  educational 
purposes.  Both  DiceranAv  fivtescens 
and  Dicerandra  comuUssima  are 
members  of  the  mint  family  and  have 
the  pleasing,  strongly  aromatic  odor 
associated  with  mints.  They  are  highly 
visible,  and  can  be  easily  identified  by 
the  general  public;  bodi  occur  in  areas 
close  to  highways  and  human 
habitation.  Because  of  these  factors, 
they  are  vulnerable  to  taking  and 
vandalism.  Although  they  are  of  no 
cominercial  or  horticultural  interest, 
sporadic  collection  for  scientific 
purposes  does  occur  (Wunderiin. 
1984a,b). 

C.  Disease  orpredotion.  Not 
applicable.  '  ... 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  These  plants 
are  not  protected  by  State  or  Federal 
laws,  and  do  not  occur  on  land  under 
Federal  or  State  jurisdiction  (Wunderlin, 
1984a,b).  Neither  of  these  plants  is 
currently  covered  by  the  Preservation  of 
Native  Flora  of  Florida  Act 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Both 
species  are  extremely  restricted  in  range 
and  occur  in  small  numbers.  These 
factors  increase  their  vulnerability  to 
disturbance  and  natural  disasters. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Dicerandra 
frutescens  and  Dicerandra  comutissima 
as  endangered.  Both  species  are 
extremely  restricted  in  range  and  occur 
in  areas  that  are  prime  property  for 
development.  All  of  the  populations  are 
on  private  land,  and  there  are  no 
Federal  or  State  laws  that  offer  them 
protection.  Several  sites  where  they 
formerly  occurred  have  been  lost  to 
commercial  and  residential  development 
already,  and  both  species  are  in  danger 
of  extinction.  Critical  habitat  is  not 
determined  for  Dicerandra  frutescens  or 
Dicerandra  comutissima  for  the  reasons 
discussed  in  the  following  section. 


Critical  Habitat 

Section  4(a)(3)  of  die  Act  as  amended, 
requires  that  to  the  maximimi  extent 
prudent  and  detetminable,  the  Secretary 
designate  any  habitat  of  a  species  whidh 
is  considered  to  be  critical  habitat  at  the 
time  the  spedss  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designatian  of  critical  habitat 
is  not  prudent  for  these  species  at  this 
time.  Dicerandra  frutescens  and 
Dicerandra  comutissima  are  mints  that 
have  pleasing  aromatic  odors  and  would 
be  of  interest  to  the  general  public.  They 
are  very  visible  and  readily  identifiable 
and  ocoir  in  areas  with  easy  access, 
;  near  human  habitati(Mis  and  highways. 
There  are  no  Federal  and  State  laws 
that  protect  them,  so  it  would  not  be 
possible  to  safeguard  diem  from 
curiosity  seekers  or  vandals.  To 
delineate  {oedsely  where  these  plants 
occur,  through  publication  of  critical 
habitat  descriptions  and  maps  in  the 
Federal  Register,  would  dierefore 
increase  the  threats  to  the  species. 
These  plants  are  found  only  on  privately 
owned  lands  where  no  Federal 
involvements  are  known  at  present 

Should  future  Federal  activities  take 
place  in  the  areas  in  which  Dicemndra 
frvtescens  and  Dicerandra  comatissima 
occur,  the  Service  believes  that  such 
activities  will  be  brought  to  its  attention 
without  the  designation  of  critical 
habitat  Since  a  determination  of  critical 
habitat  could  create  a  threat  to  these 
species  by  increasing  the  possibility  of 
taking  and/or  vandalism  by  Ihe  public 
and  would  provide  the  plants  with  no 
additional  protection,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
them  at  this  time. 

Available  Conservation  Mealures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  rel:ognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
.against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  Usting.The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 


that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  ite  • 
critical  habitat  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402  and  are  now 
tmder  revision  (see  proposal  at  48  FR 
29990;  June  28,  ltt3).  Section  7(aK2) 
requires  Federal  agencies  to  ensure  that 
Activities  they  autboriza,  fond,  or  carry 
out  are  not  likely  to  {eopardixe  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversdy  modify  its 
critical  habitat  If  a  Fedoral  action  may 
affect  a  Ustad  spedes  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Since  all  presently  known 
sites  for  both  Dicerandra  frutescens  and 
Dicerandra  comutissima  are  on 
privately  owned  land,  there  will  be  no 
effect  on  Federal  agencies  from  the 
above  requirement  unless  a  private 
action  requires  some  Federal 
involvement 

The  Act  and  its  implementing 
regulations  found  at  SO  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  expecticms  diat 
apply  to  all  endangered  plant  spedes. 
With  respect  to  Dicerandra  frutescens 
and  Dicerandra  comutissima,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
hnplemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  these  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  will  ever  be  sought  or 
issued  since  these  species  are  neither  in 
cultivation  nor  common  in  the  wil(). 

Section  9(a)(2)(B)  of  tiie  Act  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jiuisdiction.  This 
prohibition  will  apply  to  Dicerandra 
frutescens  and  Dicerandra 
comutissima;  however,  since  neither 
species  is  known  at  present  from 
Federal  lands,  this  prohibition  would  not 
have  a  substantive  affect  Permits  for 
exceptions  to  this  prohibition  are 
available  through  revised  regulations 
published  September  30, 1985  (50  FR 
39681),  to  be  codified  at  SO  CFR  17.62. 
Requests  for^pies  of  the  regulations  on 
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plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office.  Rm.  600-Broyhill  Building, 
U.S.  Fish  and  WUdlife  Service, 
Washington.  D.C.  20240  (703/235-1903). 

National  Envirooinental  Policy  Act 

The  Fish  and  WUdlife  Service  has 
determined  ttiat  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1900,  need  not  be  prep{u«d 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below:  "^ 

1.  The  authority  citation  for  Part  17 
continues  to  read  as«follows: 

Authority:  Pub.  L  93-205, 87  StaL  884:  Pub. 
L  94-^58. 90  Stat.  911:  Pub.  L  95-632, 92  Stat. 
3751:  Pub.  L.  96-158.  93  Stat.  1225:  Pub.  L  97- 
304. 96  Stat  1411  (16  U.S.C  ISSelseq.). 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Lamiaceae,  to  the  List  of  Endangered 
and  Threatened  Plants: 

S  17.12    Endangered  and  tlir*aten«d 


(h)*  • 


Oonmon  nsnw 


Status 


Critical 


Special 
nilaa 


Longipunad  trtrtt^ 
ScnA  iwirt   n. 


asA(FU- 

UAA.(FU- 


207 
207 


NA 


NA 


Dated  October  a  1985. 

P.  Daoial  Smith. 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 

(FR  Doc  85-28128  FUed  10-31-85:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
pmpoMd  issuance  of  nilee  and 
raguMions.  Tha  purpose  of  these  notices 
is  to  give  imateslad  persons  an 
opportunity  to  participala  in  iha  rule 
maidns  prior  to  the  actoption  of  the  final 
njles. 


OEPARTMENT  OF  AGRICULTURE 

Federal  Crop  iMuranc*  Corporation 

7CFRPart400 

[Doc  Na  2775S] 

General  Administrative  Regulatione— 
Standards  for  Approval;  Agenqf  Sales 
and  Service  Agreement 

AODICV:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule  and  withdrawal 
of  previous  propoeed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (F(jnC)  proposes  to  revise 
and  reissue  the  Standards  for  Approval: 
Agency  Sales  and  Service  Agreement  as 
contained  in  7  CFR  Part  400— Subpart  C 
Concurrent  with  this  action.  FCIC 
hereby  withdraws  the  Notice  of 
Proposed  Rulemaking  (NPRM)  published 
in  the  Fedaial  Ragistar  on  Friday. 
August  23. 1985,  at  50  FR  34155.  The 
intended  effect  of  this  proposed  rule  is 
to  modify  requirements  of  the  Standards 
for  Approval  of  the  Agency  Sales  and 
Service  Agreement  regarding  licensing 
and  certification:  errors  and  omissioip 
insurance;  submission  of  a  Certified 
Public  Accountant  audit;  change  the  ' 
word  "agreement"  to  "contract"  in  the 
title  and  throughout  this  subpart  and 
provide  for  codification  of  OMB 
information  collection  control  numbers. 
The  authority  for  the  promulgation  of 
this  rule  is  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATt.:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  December  2, 
1985.  to  be  sure  of  consideration. 
AOORCtt:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  die  Manager.  Federal  Crop 
Insurance  Corporation,  Room  4096. 
South  Building,  U.S.  Deputment  of 
Agriculture,  Washington,  D.C.  20250. 

RM  RMTNn  MTOfMATION  contact: - 
Peter  F.  Cole.  Secretary.  Federal  Crop 
Insuiance  Corporation,  U.S.  Department 


of  Agriculture,  Washington,  D.C,  2025a 
telephone  (202)  447-3325. 
SU^rLCMniTAflV  WtrONMATIOIt  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  diose  - 
procedures.  The  sunset  review  date    ** 
established  for  these  regulations  is 
September  1, 1990. 

Merritt  W,  Sprague,  Manager,  FCIC. 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  major  rule  as  defined 
by  Executive  Order  No.  12291  because  it 
will  not  result  in:  (a)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c}  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abUity  of  U.S.-based 
enterprises  to  con^>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
mariiets;  and  (2}  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.45a 

This  iHt)gram  is  not  subject  to  the 
provisions  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  enviromnent,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  revise  and  reissue 
the  Standards  of  Approval-Agency  Sales 
and  Service  Agreement  as  containedji*-^ 
7  CFR  Part  400— Subpart  C,  to  bey^"^ 
effective  for  the  1986  contract  year,  to 
incorporate  the  following  elements: 

1.  License  and  Certification 

Contractor  representatives  will  be 
required  to  be  certified  by  FCIC  for  the 


crop  or  crops  they  will  be  selling  and 
servicing  and  to  hold  a  current  Ucense 
for  the  sale  of  insurance  issued  by  each 
State  in  which  they  w^ll  be  selling  or 
servicing  FCIC  crop  insurance  in  one  or 
more  of  the  following  lines:  (a)  Multi- 
peril  crop  insurance:  (b)  crop  hail 
insurance;  (c)  casualty  insurance:  (d) 
property  insurance;  or  (e)  liability 
insurance.  Representatives  who  are  not 
Ucensed  but  who  are  presently  active 
representatives  and  permitted  by  FQC 
to  solicit  or  conduct  business  will  be 
allowed  until  July  1. 1988,  to  secure  the 
required  license. 

Contractors  i^o  held  an  Agency 
Sales  and  Service  Agreement  for  1985 
will  be  allowed  until  July  1, 198a  to 
become  the  holder  of  authority  to  act  as 
an  insurer  or  to  conduct  business  as  an 
insurance  agency  in  the  State  of 
domicile. 

This  issue  has  been  under 
consideration  by  FCIC  for  a  number  of 
years  for  the  purposes  of  increas^  the 
professionalism  of  those  who  sell  and 
service  FCIC's  policies  and  of  upgrading 
the  program  image. 

Subsection  S07(c)(3)  of  the  Federal 
Crop  Insurance  Act  as  amended, 
requires  that  FQC: 

....  to  the  maximuin  extent  possible  .  .  . 
encourage  the  sale  of  Federal  crop  insurance 
through  licenaed  private  insurance  agents 
and  brokers  and  give  the  insured  the  right  to 
renew  such  insurance  for  successive  tenns 
through  such  ag^ts  and  brokers  *  *  *.   . 

Many  of  the  contractors  and 

representatives  presently  certified  and 
selling  Federal  Crop  Insuranoe  also  sell 
and  service  other  types  of  insurance  aiid 
are  therefore  now  State  licensed. 

Though  FQC  itself  will  not  be 
licensed  and  the  State  will  have  no^ 
authority  over  policy  language  or  / 
interpretation,  the  State  throxigh  its 
licensing  authority  will  provide  another 
safeguard  to  protect  the  integrity  of  the 
Federal  crop  insurance  program. 

This  requirement  should  also  redilce 
the  conflict  which  has,  in  the  past 
occurred  between  the  State  licensing 
authorities  and  FCIC  because  of  the  sale 
of  Federal  crop  insurance  by  unlicensed 
agents.  This  regulation  will  allow  those 
representatives  and  contractors  who 
presently  are  not  licensed  or  authorized 
to  operate  by  States  but  who  are  active 
in  the  sale  of  Federal  crop  insurance, 
until  July  1. 198a  to  obtain  the  necessary 
State  license  or  authority  to  operate. 
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2.  Elton  and  Omissions  Liability 
Insurance 

FCIC  will  require  errors  and 
omissions  liability  insurance  coverage 
as  part  of  the  contractor's 
responsibilities  in  order  to  provide 
indemnlHcation  to  FCIC  in  the  event  an 
error  or  omission  by  the  contractor  or  its 
representatives,  causes  a  loss  to  FCIC 
under  the  contract. 

In  addition,  FCIC  will  require  that  the 
errors  and  omissions  liability  insurance, 
if  issued  on  a  claims  made  basis,  be 
maintained  for  at  least  two  years 
beyond  the  termination  of  the  Agency 
Sales  and  Service  Contract. 

Errors  and  Omissions  Liability 
Insurance  Coverage  is  presently  a  factor 
to  be  considered  by  FCIC  when 
determining  whether  a  waiver  ihay  be 
granted  when  a  Certified  Public 
Accountant  (CPA)  has  issued  an 
adverse  or  qualified  opinion  on  the 
contractor's  financial  statement.  That 
reference  to  errors  and  omissions 
liability  insurance  is  removed  in  this 
context  since  errors  and  omissions 
liability  insurance  will  now  be  required 
of  all  contractors. 

Through  July  31, 1985,  587  claims  in 
the  total  amount  of  $3,234,493.06  have 
been  filed  against  FCIC  under  the 
provisions  of  the  "Good  Faith  Reliance 
on  Misrepresentation"  section  contained 
in  each  crop  insurance  regulation.  The 
amount  of  $880,448.03  was  paid  under 
this  provision  in  FY  1984  alone. 
Although  some  of  these  claims  are  the 
result  of  FCIC  error,  the  majority  of 
these  claims  are  the  direct  result  of 
errors  by  the  contractor  or  the  ' 

representative.  Some  way  must  be  found 
to  reduce  this  outlay  of  fimds  and  still 
maintain  program  credibility  with  the 
insured. 

Althou^  FCIC  cannot  now  determine 
which  losses  under  this  clause  are 
caused  by  licensed  as  opposed  to 
unlicensed  representatives,  we  beUeve 
that  the  additional  professionalism  and 
knowledge  which  may  be  required  by 
State  licensing  authorities  and  the 
additional  supervision  which  may 
attend  such  licensing,  including  dispute 
resolution  available  in  some  states 
between  the  insured  and  the  licensed 
agent,  should  reduce  the  number  of 
claims  ufider  this  clause. 

3.  Certification  of  Submission 

Each  Contractor  will  be  required  to 
submit  to  FCIC  financial  statements 
certified  by  a  Certified  Public 
Accountant  (CPA)  following  an  audit  if 
such  a  CPA  Audit  is  available.  If  the 
Contractor  does  not  have  CPA  audited 
financial  statements,  the  Contractor  will 
be  required  to  submit  a  financial 


statement,  certified  by  the  Chief 
Executive  Office  and  Treasurer,  that  the 
financial  statement  fairly  represents  the 
financial  condition  of  the  Contractor  on 
the  date  of  submission. 

In  many  instances,  it  is  not  possible  to 
submit  a  CPA  audited  statement, 
particularly  in  the  case  of  a  newly 
formed  company  (one  newly  organized 
and  in  business  for  less  than  one  year). 
By  requiring  a  CPA  audited  statement,  if 
one  is  available  or  later  becomes 
available,  and  requiring  a  certified 
financial  statement  if  a  CPA  audited 
statement  is  not  available.  FCIC  has 
modified  a  restrictive  clause  in  the 
standards  for  approval. 

In  addition,  in  modifying  this 
requirement  FCIC  has  eliminated 
specific  reference  to  the  amount  of 
reserves  a  contractor  must  maintain. 
This  proposed  rule  requires  only  that  the 
financial  statements  of  the  Contractor 
show  a  positive  net  worth  and  the 
ability  to  meet  current  liabilities  by  the 
use  of  current  assets. 

4.  OMB  Control  Numbers 

FCIC  is  required  to  codify  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  to 
FCIC's  information  gathering 
requirements  contained  in  its  forms  etc. 
These  control  numbers  are  included 
herein. 

Finally,  FCIC  changes  the  references 
to  Agency  Sales  and  Service  Agreement 
in  the  title  and  throughout  Subpart  C  to 
"Agency  Sales  and  Service  Contract"  to 
conform  with  the  tide  of  the  document 
entered  into  between  the  contractor  and 
FCIC. 

On  Friday.  August  23. 1985,  FCIC 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  at  50  FR  34155,  requiring 
licensing,  certification,  and  errors  and 
omissions  insurance  coverage  under  an 
Agency  Sales  and  Service  Contract; 
changing  "agreement"  to  "contract"  in 
the  title  and  throughout  this  subpart; 
and.  providing  for  codification  of  OMB 
information  collection  control  numbers, 
effective  for  the  1986  and  subsequent 
contract  years.  The  public  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule.  Comments  have  been 
received  on  the  pre^us  proposals. 
FCIC  will  retain  those  comments  and 
consider  them  in  evaluating  this  present 
proposal. 

TTierefore,  FCIC  hereby  withdraws  the 
proposed  rule  at  50  FR  34155,  and 
replaces  it  with  the  proposed  rule  herein 
contained  to  revise  and  reissue  the 
Standards  for  Approval — Agency  Sales 
and  Service  Agreement,  effective  for  the 
1986  contract  year. 


List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance.  Administrative 
practices  and  procedure;  Agency  sales 
and  service  contract.  Standards  of 
approval. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.J, 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  7  CJltPart 
400,  Subpart  C.  the  General 
Administrative  Regulations;  Standards 
for  Approval — Agency  Sales  and 
Service  Agreement,  effective  for  the 
1986  and  subsequent  contract  years,  to 
read  as  follows: 

PARr400-GENERAL 
ADMINISTRATIVE  REGULATIONS 


Subpart  C— Standards  for  Approval— 
Agenqr  Saias  and  Sarvica  Contract; 
Ragutaitiona  for  the  1986  and  Subsaquant 
Contract  Years 


400.27 
400.28 
400.29 
400.30 


Applicability  of  standards. 
Definitions. 

Certification  of  submission. 
Notification  of  deviation  from 
standards. 

400.31  Denial  or  revocation  of  contract  and 
transfer  of  business. 

400.32  Qualifications  for  acceptability. 

400.33  Representative  licensing  and 
certification  and  contractor 
authorization. 

400.34  Errors  and  omission  liability 
insurance. 

400.35  OMB  control  numbers. 
Authority:  Sees.  506,  516,  Pub.  L.  75-43a  52 

Stat  73, 77  as  amended  (7  U.S.C.  1506, 1516). 

Subpart  C— Standards  for  Approval— 
Agancy  Salas  and  Sarvica  Contract; 
Raguiationa  for  tha  1986  and 
Subsaquant  Contract  Yaars 

§400.27    AppUcat>illty  of  standards. 

The  Standards  contained  herein  shall 
be  applicable  to  the  1986  and 
subsequent  Agency  Sales  and  Service 
Contract  {1986  Contract). 

{400.28    DafMtiona. 
For  the  purpose  of  these  Standards: 

(a)  "Agency  Sales  and  Service 
Contract"  (1986  Contract)  means  the 
contract  between  the  Federal  Crop 
Insurance  Corporation  (Corporation) 
and  a  private  entity  (Contractor)  for  the 
purpose  of  selling  and  servicing  Federal 
Crop  Insurance  policies. 

(b)  "Claims  made  basis"  means  the 
type  of  liability  insurance  policy  under 
which  indemnification  is  payable  by  the 
insurance  carrier  for  an  act  which  is 
made  known  to  the  insured  party  during 
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the  period  the  liability  is  in  force, 
whether  or  not  the  act  itself  occurred 
during  the  period  the  liabiUty  insurance 
was  in  force. 

(c)  "CPA"  means  a  Certified  PubUt 
Accountant  who  is  licensed  as  such  by 
the  State  in  which  the  CPA  practices. 

(d)  "CPA  Audit"  means  a  professional 
exammation  by  a  CPA  meeting  certain 
standards  on  the  basis  of  which  the 
auditor  expresses  an  independent 
professional  opinion  respecting  the 
fHimess  of  presentation  of  the  Financial 
Statements. 

(e)  "Current  assets"  means  cash  and 
other  assets  that  are  reasonably 
expected  to  be  realized  in  cash  or  sold 
or  consumed  during  the  normal 
operation  cycle  of  the  business  or  within 
one  year  if  the  operation  cycle  is  shorter 
than  one  year. 

(f)  "Current  Liabilities"  means  those 
liabilities  expected  to  be  satisfied  by 
either  the  use  of  assets  classified  as 
current  in  the  same  balance  sheet,  or  the 
creation  of  other  current  habilities,  or 
those  expected  to  be  satisfied  within  a 
relatively  short  period  of  time,  usually 
one  year. 

(g)  "Financial  Statements"  means  the 
document(s)  submitted  to  the 
Corporation  by  a  Contractor  which 
reflects  the  financial  position,  result  of 
operations,  and  change  in  financial 
position  of  the  Contractor. 

§40029    CertlficattonofsubmiMien. 

If  available,  each  Contractor  shall 
submit  to  the  Corporation  financial 
statements  certified  by  a  CPA  following 
an  audit.  If  such  CPA  audited  financial 
statements  are  not  available,  the 
Contractor  shall  submit  financial 
statements  certified  by  the  Chief 
Executive  Officer  and  Treasurer  that 
said  statements  fairly  represent  the 
financial  condition  of  the  Contractor  on 
the  date  of  submission  to  the 
Corporation.  If  the  Contractor  submits 
statements  certified  by  the  Chief 
Executive  Officer  and  Treasurer,  the 
Contractor  shall  file  with  the 
Corporation  CPA  audited  financial 
statements  if  the  same  become  available 
as  soon  as  they  become  available. 

§  400.30    Notification  of  deviation  from 
standards. 

A  Contractor  shall  advise  the 
Corporation  immediately  if  the 
Contractor  deviates  from  the 
requirements  of  these  standards.  The 
Corporation  may  require  the  Contractor 
to  confirm  compliance  during  the 
contract  year  if  the  Corporation 
determines  that  such  submission  is 
necessary.  Deviation  from  the 
requirements  herein  contained  may 
result  in  revocation  of  the  contract  and 
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transfer  of  business  In  accordance  with 
§400.31  of  this  part      * 

§400.31    Danial  or  rtvoeaOon  of  contract, 
and  trwwfar  of  bushMM. 

Non-compliance  with  these  standards 
shall  be  grounds  for  the  denial  of  a 
contract  or  shall  be  grounds  for 
revocating  an  existing  Contract  In  the 
event  of  revocation  of  the  Contract  all 
crop  insurance  policies  obtained  by  the 
Contractor,  and  all  business  pertaining 
thereto,  shall  be  transferred  to  another 
Contractor  or  shall  revert  to  the 
Corporation  in  accordance  with  the 
Contract. 

§400.32   QuaimcatlonaforacoaptatiWty. 
.   The  financial  statements  of  the 
Contractor  must  show  a  positive  net 
worth  and  the  abihty  of  the  Contractor 
to  meet  current  liabilities  by  the  use  of 
current  assets. 

§400.33    Reprosantatl V Iteonlnfl and 
cftWcatlon  and  oontracter  auttioriiatlon. 

The  contractor  and  its  representatives 
who  sell  and  service  polides  or 
represent  the  contractor  in  sales  or 
service  of  pohcies  must 

(a)  In  the  case  of  representatives,  hold 
a  current  license  as  issued  by  each  State 
in  which  they  sell  FdC  policies 
authorizing  the  sale  of  insurance  in  one 
of  the  following  lines:  (1)  Multiple  peril 
crop  insurance;  (2)  crop  hail  insurance: 
(3)  casualty  insurance:  (4)  property 
insurance;  or  (5)  Uabihty  insurance; 

(b)  In  the  case  of  representatives,  be 
certified  by  FCIC  for  each  crop  for 
which  they  sell  or  service  insurance; 

(c)  In  the  case  of  the  contractor,  be 
authorized  by  the  State  in  which  the 
contractor  is  domiciled  to  act  as  an 
insurer  or  to  conduct  business  as  an 
insurance  agency  in  any  line  of  property 
or  casualty  insurance  pursuant  to  the 
laws  or  regulations  of  such  State;  and 

(d)  In  the  case  of  the  contractor, 
submit  evidence,  satisfactory  to  the 
Corporation,  verifying  the  type  of  State 
authority  held  and  the  date  of  expiration 
of  buch  authority. 

(e)  Any  representative  shall  have  until 
July  1, 1986,  to  submit  verification  of 
State  Ucensing  if  such  representative  is 
certified  by  FCIC  and  has  earned 
compensation  for  the  sale  or  service  of 
Federal  Crop  Insurance  poUcies  for  the 
1985  or  1985  crop  year. 

(f)  Any  contractor  who  held  an 
Agency  Sales  and  Service  Agreement 
for  1985  shall  be  exempt  from  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  imtil  July  1, 1986. 

§40034    Errors  and  omission  lialHUty 
Insurance. 

The  contractor  must: 


(a)  Have  an  errors  and  omissions 
liabUity  insurance  policy  having  limits 
of  not  les).  than  $50)4)00.00  and  a 
deductible  of  not  more  than  $5,000.00  at 
the  time  of  appUcation  for  the  Agency 
Sales  and  Service  Contract 

(b)  Maintain  such  coverage  for  the 
same  period  of  time  as  the  period  of 
contractOT's  performance  under  the 
Agency  Sales  and  Service  Contract  and 

(c)  If  said  poUcy  is  written  on  a  claims 
made  basis,  maintain  such  coverage  for 
at  least  two  years  Beyond  the 
termination  of  the  Agency  Sales  and 
Service  Contract 

§400.35   OMB control  numbara. 

OMB  control  numbers  are  contained 
in  Subpart  H  of  Part  400,  Tide  7  CFR. 

Done  in  Washington.  D.C..  on  September 
301985. 

Edward  Hews. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Do&  8S-28165  Filed  10-31-85;  8:46  am] 


Agricultural  Marketing  Service 

7CFR  Part  989 

Raiabw  Produced  From  Qrapee  Gro«m 
in  CaWomia;  Suapenaloft  of  Certain 
Proviaione  on  Pricing  Reeerve  Zante 
Currarrt  Raialna 

AOENCV:  Agricultural  Marketing  Service. 
USDA- 

Acnoit  Proposed  rule. 


:  This  notice  of  proposed 
rulemaking  invites  comments  on 
suspending  one  sentence  in  §  988.67(j)  of 
the  marketing  order  for  raisins  produced 
from  grapes  grown  in  California.  That 
sentence  deals  with  the  pricing  of 
reserve  raisins  offered  to  handlers  for 
free  use.  Suspension  of  that  sentence 
would  allow  the  Raisin  Administrative 
Committee  (Committee)  to  continue  for 
anodier  year  the  inventory  adjustment 
program  for  Zante  Currants 
implemented  last  season.  The  proposal 
was  recommended  by  the  Committee 
which  works  with  USDA  in 
administering  the  marketing  order. 

date:  Comments  must  be  received  by 
December  2, 1985. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  duplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Room  2069.  South  Buildmg, 
Washington,  D.C.  20250.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
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•  and  will  be  available  for  public 
tnspectioa  in  the  Office  of  Docket  Clerk 
during  regular  busioeu  hours. 


VnQNOONTACTt 
Frank  M.  Craaberger,  Acting  Chiet 
Specialty  Crops  Brandt  Fhiit  and 
Vegetable  Division.  AMS,  USDA. 
Washington.  D.C  2b2sa  Telephone  [202) 
447-5053. 


rARVWRMMATIOM:  This 
proposal  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  Na  1512-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein. 

William  T.  Manley.  Deputy 
Acfaninistrator.  Agricoltural  Marketing 
Service,  has  certified  that  this  action 
will  have  an  impact  on  a  substantial 
number  of  small  entities.  The  net 
proceeds  to  equity  holders  resulting 
bom  the  sale  of  1985  crop  reserve  Zante 
Currant  raisins  under  the  Raisin 
Administrative  Committee's  proposal 
will  be  reduced  to  a  point  well  below 
the  cost  of  producing  raisins.  To  the 
extent  that  sncfa  entities  are  equity 
holders  in  the  reserve  pool  this  impact 
will  be  proportional  to  the  size  of  dieir 
equities  therein.  However,  it  is 
receognized  that  the  effects  of  this 
actioa  on  individaal  entities  will  vary 
depending  on  their  finanrial  conditians, 
but  the  impact  is  not  expected  to  be 
significant  AUowing  the  use  of  1965 
crop  Zante  Currant  reserves  to  average 
down  the  value  of  the  unadjusted 
balance  of  the  1983  crop  carryover  will 
significantly  offset  the  financial  losses 
incurred  by  packers  in  connection  with 
the  sale  of  ^ose  raisins  in  oompetiton 
with  lowet-priced  foreign-produced 
Zante  Currants.  With  respect  to  small 
busineeset  diat  are  not  raisin  producers 
or  handlers,  the  impact  of  this  action  is 
difficult  to  quantify  but  is  not  expected 
to  be  signi&»nt  To  the  extent  there  is 
an  effect  on  such  individuals,  it  is  likely 
to  be  positive  as  a  result  of  increased 
maiieting  of  raisins  at  reduced  prices. 

This  proposal  would  suspend  for 
Zante  Currant  raisins,  throu^  July  31, 
1986,  the  penultimate  sentence  in 
S  988.870)  of  the  marketing  agreement 
and  Order  No  989,  both  as  amended  (7 
CFR  Part  989;  SO  FR 1830),  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.a  601-674).  That 
sentence  provides  that:  "However,  such 
raisins  shall  not  be  sold  at  a  price  below 
that  which  the  Committee  concludes 
reflects  the  average  price  received  by 
producers  for  &ee  tnnnngp  of  the  same 


varietal  type  purchased  by  handlers 
during  the  current  crop  year  up  to  the 
time  of  any  offer  for  sale  of  reserve 
tonnage  by  the  Committee,  to  which 
shall  be  added  the  costs  to  the  equity 
holders  incurred  by  the  Committee  on 
account  of  receiving,  inspecting,  storing, 
i^imipating.  insuring,  and  holding  of  said 
raisins,  and  indoding  costs  of  taxes  and 
interest  Provided.  That  where  the 
outlook  for  the  next  crop  year  or  other 
factors  have  caused  a  downward  trend 
in  the  prices  received  by  producers  for 
bee  tonnage  raisins  or  in  the  prices 
recevied  by  handlers  far  free  tonnage 
packed  raisins,  reserve  tonnage  may  be 
sold  to  handlers  at  the  currently 
prevailing  or  the  approximate  computed 
field  price  for  free  tonnage  raisins,  as 
determined  by  the  Committee." 

The  carryover  into  the  1984-65  crop 
year  fit>m  tfie  1983  Zante  Currant 
production  totalled  2,472  tons  and  was 
valued  at  $1,150  per  ton  (producer's 
price)  while  the  1964  producer  price  was 
only  $825  per  ton.  Although  an  inventory 
adjustment  program  was  initiated  last 
season,  a  significant  portion  of  that 
carryover  was  not  adjusted  because 
only  524  tons  of  1964  crop  reserve  Zante 
Currants  were  available  for  the  program. 
Continuation  of  that  pro-am  will  allow 
handlers  the  opportunity  to  continue  to 
adjust  the  value  of  their  1983  crop 
carryover  of  Zante  Currant  raisins  by 
authorizing  the  purchase  of  1985-86 
reserve  Zante  Currants  at  $100  per  ton 
for  each  ton  of  1983  crop  21ante  Currant 
raisins  held  in  inventory  on  July  31, 1984. 
thereby  averaging  the  price  per  ton  for 
the  1983  crop  inventory  down  to  $625. 
Allowing  the  use  of  1985  crop  Zante 
Ciirrant  reserves  to  average  down  the 
value  of  the  unadjusted  balcmce  of  the 
1983  crop  carryover  will  significantly 
offset  fijiancial  losses  incurred  by 
packers  in  connection  v^th  the  sales  of 
those  raisins  during  the  1984-85  crop 
year. 

The  sentence  to  be  suspended  would 
require  reserve  raisins  to  be  offered  at  a 
price  well  above  the  $100  level  needed 
to  devalue  the  1983  crop  carryover 
inventory  and  thus  would  not  allow  the 
necessary  price  adjustments  to  be 
accomplished 

Producers  and  packers  of  Zante 
Currant  raisins  have  been  conducting 
their  operations  based  on  the  premise 
that  the  Zante  Currant  inventory 
adjustment  program  would  be  continued 
into  the  1985-86  crop  year  if  a  reserve 
was  established.  In  price  negotiations 
between  raisin  packers  and  the 
bargaining  association,  packers  agreed 
to  the  1964  crop  free  tonnage  price  of 
$825  contingent  upon  the  establishment 
of  the  Zante  Currant  inventory 


adjustment  program.  Without  such  a 
program,  packers  would  have  accepted 
1964  crop  Zante  Currants  only  on  a 
consignment  basis. 

List  oTSubjacts  fai  7  CFR  Part  069 

Marketing  agreements  and  orders, 
Grapes.  Raisins,  and  California. 

1.  The  authority  dtation  for  7  CFR 
Part  989  continues  to  read  as  follows 

Autiiotlty:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

PART  98»-{AMENDED] 

2.  Hie  proposal  is  as  follows: 


S9Mj«7    (Amsndwll 

The  penultimate  sentence  in 
S  989.67(j)  is  hereby  suspended  for 
Zante  Currant  raisins  tluDugh  July  31. 
1986.  •  -       ■  f 

Dated:  October  25. 1985 
WUliaaiT.MnlBy. 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc  8S-2ei01  nied  10-31-W:  dA5  am] 

BNJJNS  COOC  MKMn-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19. 21, 30. 40. 50. 70. 71, 
73  and  110 

Authority  for  tlM  Copying  of  Records 
and  Retention  Periods  for  Security 
Records 

AODtCV:  Nuclear  Regulatory 
Commission. 

action:  Proposed  rule:  Withdrawal. 

summary:  The  Nudear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
notice  of  proposed  rulemaking  that 
would  have  provided  for  spedfic 
authority  for  NRC  representatives  to 
copy  licensee  records  maintained 
pursuant  to  Commission  requirements 
and  would  have  specified  retention 
periods  for  required  security  records. 
The  retention  periods  for  security 
records  will  be  included  in  a  separate 
proposed  rulemaking  entitled  "Retention 
Periods  for  Records." 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Sandra  D.  Frattali,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telelphone  (301)  443-769a 

SUPPLEMCNTARY  INFORMATION:  On 

November  22. 1982.  the  Nudear 
Regulatory  Commission  published 
proposed  amendments  to  10  CFR  Parts 
19,  21,  30,  4a  50,  70, 71,  73  and  110  in  Uie 
Federal  Regbtar  (47  FR  52452,  Novatnber 
22, 1982)  that  would  have  provided 
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specific  authority  for  Commission 
representatives  to  make  and  remove 
copies  of  licensee  records  maintained 
pursuant  to  Commission  requirements 
and  would  have  specified  retention 
periods  for  existing  physical  security 
records. 

This  rulemaking  was  originally 
proposed  to  remedy  the  lack  of  explicit 
authority  to  copy  licensee  records  which 
might  have  had  an  adverse  impact  on 
the  agency's  ability  to  conduct 
inspections  and  investigations. 
However,  most  of  the  public  comments 
received  on  the  proposed  rule  expressed 
concern  regarding  the  inadvertent 
disclosure  of  proprietary  information. 
Given  the  history  of  satisfactory 
cooperation  by  the  licensees  and  the 
increased  potential  for  disclosure  of 
proprietary  information  that  may  result 
fitim  the  rule,  the  Commission 
concluded  there  is  no  need  at  this  time 
for  a  generic  resolution  of  the  problem. 
The  Commission  has  the  ability  to 
obtain  necessary  records  by  appropriate 
enforcement  action  in  accordance  with 
Subpart  B  of  10  CFR  Part  2. 

The  need  still  exists  for  a  rulemaking 
to  specify  record  retention  periods  for 
physical  security  records  (10  CFR  Part 
73).  ItTvill  be  satisfied  by  incorporating 
this  part  of  the  rulemaking  into  another 
proposed  rulemaking  dealing  generally, 
with  record  retention  periodx. 

In  view  of  these  considerations,  the 
proposed  rule  pubhshed  on  November 
22. 1982,  is  withdrawn. 

Dated  at  Washington.  DC,  this  28th  day  of 
October,  1985. 

For  the  Nuclear  Regulatory  Conunission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
IFR  Doc  85-26155  Filed  10-31-85;  8:45  am] 

WLUNG  COOC  7SM-01-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Veterans  Education;  Enttttement 
Charges  for  Overpayments 

agency:  Veterans  Administration. 
ACTION:  Proposed  regulations. 

summary:  Interest,  administrative  costs 
of  collection,  court  costs,  and  marshal 
fees  are  charged  to  veterans  or  eligible 
persons  with  outstanding  overpayments 
of  educational  assistance  allowance. 
The  pertinent  section  of  the  Code  of 
Federal  Regulations  governing  charges 
to  entitlement  of  a  veteran  or  eligible 
person  does  not  state  whether  a  charge 
against  entitlement  will  be  made  for  die 
amount  of  accrued  interest, 
adofinistrative  costs  of  collection,  court 


costs  and  marshal  fees  when  such  an 
overpayment  is  disdiarged  in 
bankruptcy,  is  waived  or  is 
compromised.  Iliis  proposal  provides 
that  an  unrecovered  portion  of  interest, 
administrative  costs  of  collection,  court 
costs  or  ntorshal  fees  will  not  result  in  a 
charge  agabist  a  veteran'«  or  eligible 
person's  entitlement  This  will  be  done 
by  first  deducting  the  amount  of  any 
such  outstanding  costs. 
DATE:  Comments  must  be  received  on  or 
before  December  3, 1985. 
AOOnessES:  Send  writtep  comments  to: 
Administrator  of  Veterans'  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a jn.  to  4:30  pjn^  Monday 
through  Friday  (except  holidays]  until 
December  17. 1985. 
FOR  RJRTHER  IWrORMATKWi  CONTACR 
June  C  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administraticm, 
Education  Service,  Department  of 
Veterans  Benefits,  (202)  389-2092. 
SUPPUMCNTARY  INTORMATION.  38  CFR 
21.1045(h)  is  amended  to  show  how  the 
VA  (Veterans  Administration)  will 
calculate  the  charge  against  entiUement 
when  a  veteran's  or  eUgible  person's 
overpayment  of  educational  assistance 
allowance  is  discharged  in  banloiiptcy, 
or  is  waived,  or  is  compromised,  and 
outstanding  administrative  collection 
costs,  court  costs,  marshal  fees  or 
interest  have  been  added  to  the 
beneficiary's  debt  to  the  United  States. 

The  VA  has  determined  that  this 
regulation  is  not  a  major  rule  as  that 
term  is  defined  by  E.0. 12291,  entitied 
Federal  Regula|ion.  Hie  proposal  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  of  Veterans' 
Affairs  has  certified  that  this  amended 
regulation,  if  iHX)mulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Reg\ilatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 

Pursuant  to  5  U.S.C.  605(b),  the 
proposed  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  proposal  affects  only 
individuals.  It  will  have  no  significant 


economic  impact  on  small  entities,  i.e., 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jursidictions. 

The  Catalog  of  Federal  Domestic 
Assistance  nimibers  for  the  programs 
affected  by  this  regulation  are  64.111 
and  64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  claims,  education,  grant 
programs-education,  loan  programs- 
education,  reporting  and  recordkeeping 
requirements,  schools,  veteraiis, 
vocational  education,  vocational 
rehabilitation. 

Approved:  Septemt>er  19, 1985. 

By  direction  of  tlie  Administrator. 
Braratt  Aivam,  }r.. 
Deputy  Administrator. 

PART3»-[AMENDED] 

38  CFR  Part  21  is  amended  by  revising 
S  21.1045,  paragraph  (h)  to  read  as 
follows: 


{21.1046   EmWemant 


(h)  Overpayment  cases.  The  VA  will 
make  a  charge  against  oititiement  for  an 
overpayment  only  if  the  overpayment  is 
discharged  in  bankruptcy,  is  waived, 
and  is  not  recovered,  or  is  compromised. 
(38  U.S.C  1681) 

(1)  If  the  overpayment  is  discharged  in 
banlcruptcy  or  is  waived  and  is  not 
recovered,  the  charge  against 
entitiement  will  be  at  the  appropriate 
rate  for  the  elapsed  period  covered  by 
the  overpayment  (exclusive  of  interest, 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(2)  If  the  overpayment  is  compromised 
and  the  compromise  offer  is  less  dian 
the  amount  of  interest  administrative 
costs  of  collection,  court  costs  and 
marshal  fees,  the  charge  against 
entiUement  will  be  at  die  appropriate 
rate  for  the  elapsed  period  cpvered  by 
the  overpajrment  (exclusive  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees). 

(3)  If  the  overpayment  is  con^iromised 
and  the  compromise  offer  is  equal  to  or 
greater  than  the  amount  of  interest 
administrative  costs  of  collection,  court 
costs  and  marshal  fees,  the  charge 
against  entiUement  wHl  be  determined 
by: 

(i)  Subtracting  from  the  sum  paid  in 
the  compromise  offer  the  amount 
attributable  to  interest  administrative 
costs  of  collection,  court  costs  and 
marshal  fees. 

(ii)  Subtracting  the  remaining  amount 
of  the  overpayment  balance  determined 
in  paragraph  (h)(3)(i)  of  this  section  from' 
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the  amount  of  the  original  overpayment 
(exclusive  of  interest  administrative 
costs  of  collection,  court  costs  and 
marshal  fees), 

(iii)  Dividing  the  result  obtained  in- 
paragraph  (h)(3)(ii]  of  this  section  by  the 
amount  of  the  original  debt  (exclusive  of 
interest  administrative  costs  of 
collection,  court  costs  and  marshal  fees), 
and 

(iv)  Multiplying  the  percentage 
obtained  in  paragraph  (h)(3](iii]  of  this 
section  by  the  amount  of  the  entitlement 
otherwise  chaigeable  for  the  period  of 
the  original  overpayment  (38  U.S.C. 
1671) 

(FR  Doc  85-28131  Filed  10-31-85;  a45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRParts52«id8t 

(EPA  Action  NE  17S4;  A-7-FRL-2917-S] 

tfvvwofi  ID  mM0  nipwiiiei  luiiuii 
Plww;  Nsbrsilui 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACnoH:  Iht^Kwed  rulemaking. 

SM— lAWT.  On  April  12. 1985.  EPA 
received  a  State  Implementation  Plan 
(SIP)  revision  from  the  Governor  of 
Nebraska  for  the  Omaha  carbon 
monoxide  (CO)  nonattainment  area.  A 
transcript  of  the  pubhc  hearing  was 
submitted  on  May  IB.  The  State  also 
requested  redesignation  of  the  Omaha 
CO  nonattainment  area  to  attainment  of 
the  CO  standard  on  February  22. 1985. 
based  on  eight  quarters  of  monitored  air 
quality  data  and  a  modehng  analysis 
whidi  was  submitted  with  the  April  12 
revision. 

The  purpose  of  today's  notice  is  to 
propose  action  on  the  Omaha  CO  SIP 
and  redesignation  request.  The  public  is 
invited  to  submit  comments  regarding 
EPA's  preliminary  findings  and  today's 
proposed  action. 

DATE:  Comments  must  be  received  on  or 
before  December  2. 1985. 
ADOftESSES:  Comments  should  be 
addressed  to^ary  C.  Carter. 
Environmental  Protection  Agency. 
Region  VII.  Air  Branch.  728  Minnesota 
Avenue.  Kansas  City.  Kansas  66101.  The 
State  submission  is  available  for 
inspection  during  normal  business  hours 
at  the  above  address  and  at  the 
following  locations:  Nebraska 
Department  of  Environmental  Control 
Air  Quality  Division.  Box  94877. 


Statehouse  Station.  301  Centennial  Mall 

South.  Lincoln,  Nebraska  68509:  and  the 

Metropolitan  Area  Planning  Agency. 

2222  Cuming  Street  Omaha.  Nebraska 

68102-4328. 

FOR  njHTHER  MFOMMATMN  CONTACT: 

Mary  C  Carter  at  (913)  238-2893,  FTS 

757-2803. 

SUPPLEMENTAJIY  MTORMATMN: 

Background 

On  March  3. 1978,  EPA  designated 
over  400  areas  as  nonattainment  for  one 
or  more  primary  or  secondary  National 
Ambient  Air  Quality  Standards 
(NAAQS).  Omaha.  Nebraska,  was 
designated  as  nonattainment  of  the  CO 
standard  at  that  time.  A  revisicm  to  the 
State  Implementation  Plan  (SIP)  to  meet 
the  requirements  of  Part  D  and  section 
110  of  the  Qean  Air  Act  was  required  to 
all  nonattainment  areas  by  January  1079. 
In  July  1979,  EPA  imposed  a 
construction  ban  pursuant  to  section 
110(a)(2){I)  of  the  Clean  Air  Act  on  all 
nonattainment  areas  whose  plans  were 
required  to  contain  such  a  ban.  but  did 
not.  including  the  Omaha  CO 
nonattainment  area. 

Although  Nebraska  submitted  a  CO 
plan  in  1982.  EPA  was  not  able  to 
approve  it  due  to  violations  of  the  CO 
standard  that  were  monitored  in  Omaha 
during  1982.  Consequently,  acting  under 
section  110(a)(2)(H)  of  the  Act  in 
February  1984.  EPA  asked  the  Governor 
of  Nebraska  to  withdraw  the  inadequate 
CO  plan  and  to  develop  and  submit  a 
new  plan  to  attain  the  CO  standard.  On 
April  27, 1984,  Governor  Kerrey 
officially  wididrew  the  CO  SIP  for 
Omaha.  On  April  12. 1985.  EPA  received 
a  new  SIP  revision  from  Governor 
Kerrey  for  Omaha.  This  notice  will 
review  and  propose  action  on  the 
Omaha  CO  plan  revision  and  on  the 
request  from  the  State  received  on 
February  25. 1985,  for  redesignation  of 
Omaha  from  nonattainment  to 
attainment  of  the  CO  standard. 

Smmnary  of  Plan 

The  analysis  in  the  Omaha  SIP  of  the 
CO  violations  that  caused  the  area  to 
receive  a  section  110(a)(2)(H)  call  for  SIP 
revision,  indicates  that  the  violations 
were  caused  by  construction  related 
traffic  congestion  in  the  vicinity  of  the 
monitor.  Bridge  c9n8truction  on  72nd 
Street  over  the  Paplllion  Creek  caused  a 
narrowing  of  72nd  Street  from  four  lanes 
of  traffic  to  two  lanes.  Due  to  concurrent 
construction  on  potential  alternate 
routes  in  the  area,  traffic  was  not 
significantly  reduced  during  the  period 
of  construction.  The  1982  average  daily 
fraffic  was  31.200  vehicles  with  30.000 
vehicles  per  day  counted  during  the 


construction  period.  Thus,  the 
constructioa  caused  excessive 
congestion  and  severe  queuing 
conditions  on  72nd  Street  and  the 
crossing  streets  in  the  vicinity  of  the 
constructioa. 

The  SIP  documents  the  circumstances 
surrounding  the  1982  period  of  CO 
violations.  First  the  period  began  in  }uly 
and  ended  in  November.  Although  CO 
violations  are  ncmnally  related  to  winter 
conditions  of  thermal  inversions,  the 
highest  recorded  CO  levels  in  Omaha 
were  in  July.  Second,  these  high  levels 
did  not  occur  before  or  after  the  period  ^ 
of  time  in  which  construction  occurred. 
Third. 4he  problem  was  very  localized  in 
the  vicinity  of  the  construction  and  no 
violations  were  recorded  at  the  monitor 
at  30th  and  Fort  Finally,  the  violations 
began  on  July  14  and  ended  on 
November  18,  while  the  construction 
began  on  July  11  and  ended  on 
November  19.  There  has  only  been  one 
exceedance  of  the  standard  since  that 
time. 

A  modeling  analysis  was  peifonned 
using  1982  data,  the  Hotspot  Guidelines, 
and  the  Caline  3  Model  to  recreate  the 
conditions  and  pollution  levels  observed 
^during  1962.  This  analysis  predicted 
levels  of  CO  which  closely 
approximated  the  1982  second  highest 
eight-hour  average  of  15.6  ppm.  Using 
this  value  as  the  design  value  for  the 
ared,  and  including  the  on-going  street 
improvements  and  traffic  signalization 
im'provements,  the  model  predicted 
attainment  by  1984.  The  highest 
predicted  CO  level  was  6.6  ppm  at  the 
72nd  and  Dodge  receptor.  Two 
additional  scenarios  were  modeled  to 
ensure  continued  compliance  with  the 
CO  standard  in  the  future.  Both 
scenarios  show  continued  improvement 
in  Omaha's  air  quahty,  and  maintenance 
of  the  CO  standard  for  the  years  1987 
and  2000.  A  contingency  plan  included 
in  the  SIP  gives  additional  measures 
which  would  be  implemented  if  the 
standard  were  not  maintained. 

Plan  Evaluation 

EPA  has  evaluated  the  plan  to 
determine  compliance  with  the 
requirements  of  Part  D  »nd  Section  110 
of  the  Clean  Air  Act 

1.  Expeditious  Attairunent — ^The  plan 
demonstrates  attainment  of  the  standard 
before  the  end  of  1984.  Recent  monitored 
values  support  the  attainment 
demonstration. 

2.  Public  Notice — ^A  public  hearing 
was  announced  and  the  plan  was  made 
available  to  the  public  on  January  30, 
1985.  The  plan  was  adopted  by  the 


•I 

Federal  Regbter  /  Vol  50.  -No.  212  /  Friday.  November  1.  1985  /  Proposed  Rules 


45631 


/ 


Nebraska  Environmental  Control 
pouncil  on  March  1. 1985,  after  a  public 
jjiearing. 

1  3.  All  Reasonably  Available  Control 
Measures— EPA  has  interpreted  this  as 
requiring  all  reasonably  available 
control  measures  which  are  necessary  to 
attain  the  standards  as  expeditiously  as 
practicable.  The  plan  includes 
transportation  control  measures  (street 
improvements  and  traiTic  signalization 
improvements)  and  the  Federal  Motor 
Vehicle  Control  Program  and 
demonstrates  attainment  of  the  CO 
Standard,  before  the  end  of  1984,  vdih 
maintenance  modeled  through  the  year 
2000.  Since  current  monitoring  indicates 
that  the  area  has  attained  the  CO 
standard,  EPA  believes  the  requirement 
to  implement  all  reasonably  available 
control  measures  has  been  met  The 
plan  reports  that  mobile  sources  are 
responsible  for  99.3  percent  of  the  CO 
emissions  in  Omaha.  There  is  only  one 
major  stationary  source  of  CO  in  Omaha 
which  is  controlled  through  design 
efTiciencies  to  a  degree  considered  by 
^PA  to  he  RACT. 

I  4.  Emission  Inventory— The  plan 
dontains  a  current  inventory  of 
stationary  and  mobile  source  CO 
eimissions. 

J  5.  Reasonable  Further  Progress— The 
■  SEP  includes  a  demonstration  of 
oontinued  attainment  and  a  20  percent 
improvement  in  air  quality  by  the  year 
2000. 

!  6.  Identify  Emissions  Growth — ^The 
SIP  indicates  that  over  99  percent  of  the 
CO  emissions  are  transportation- 
related.  The  1987  modeled  scenario 
includes  a  4.5  percent  increase  in  trafTic. 
While  the  year  2000  modeled  scenario 
uses  stable  traffic  for  the  area  since  this 
part  of  the  metropolitan  area  is  nearly 
fully  developed  at  present. 

J  7.  Permit  Program  for  New  Stationary 
Sources — On  July  23. 1984.  (49  Eft  29597) 
^A  approved  the  Nebraska  regulations 
for  new  source  review  as  meeting  all  the 
requirements  of  section  172(b)(6)  and 
section  173  of  the  Clean  Air  Act,  and  the 
requirements  for  new  sources  in 
nonattainment  areas  published  on 
August  7. 1980. 

;  8.  Identify  and  Commit  Resources — 
The  street  construction  projects  on  69th 
and  9Gth  Streets  were  completed  by  the 
City  of  Omaha  in  1984.  The  traffic  signal 
improvements  project  was  completed  by 
the  Omaha  Public  Works  Department  in 
the  Spring  of  1985.  These  were  the 
projects  identified  in  the  plan  that  were 
necessary  to  achieve  attainment  as 
expeditiously  as  practicable.  There  are 


no  projects  pending  that  were  identified 
in  the  plan  to  achieve  expeditious 
attainment  Consequently,  no  future 
resources  are  needed  to  implement  the 
provisions  for  attainment  of  the 
standard 

9.  Emission  Limitations  and 
Compliance  Schedules— The 
nonattainment  area  contains  only  one 
major  source  of  CO  w^ch  is  controlled 
at  RACT.  The  transportation  control 
measures  comautted  to  in  the  SIP  have 
been  completed  and  do  not  need 
compliance  schedules. 

10.  Public,  Local  Government,  and 
State  Involvement  in  Accordance  with 
Section  172(b)(9}— The  SIP  contains 
evidence  of  public  local  government 
and  State  involvement  in  SIP  planning, 
development  and  implementation,  llie 
plan  contains  an  analysis  of  the 
economic,  health,  air  quality,  and  energy 
effects  of  the  plan  provisions.  No  verbal 
or  written  public  comments  on  the 
analysis  were  received 

11.  Evidence  of  Adoption  of  the 
Necessary  Requirements,  Schedules, 
and  Timetables  for  Compliance,  and 
Commitments  to  Implement  and  Enforce 
These  Plan  Elements — ^The  control 
measures  in  the  plan  necessary  to 
achieve  attaiimient  of  the  standards 
have  been  implemented  by  the 
responsible  agencies.  Consequently, 
commitments  to  implement  the  plan 
elements  are  unnecessary. 

Indirect  Source  Review 

On  May  30, 1985  (50  FR  23031).  EPA 
proposed  to  approve  the  State's  deletion 
of  indirect  source  review  requirements 
for  the  State  of  Nebraska  except  as  they 
pertain  to  the  Omaha  and  Lincoln  CO 
nonattainment  areas.  EPA  stated  that 
the  indirect  source  review  program 
would  be  retained  in  these  areas  until 
the  State  could  adequately  demonstrate 
whether  this  program  should  be  part  of 
the  control  strategy  for  attaining  and 
maintaining  the  CO  standards  in  these 
CO  nonattainment  areas.  The  reader  is 
referred  to  the  May  30  proposal  for 
further  information. 

The  Nebraska  SIP  for  the  OMAHA 
CO  nonattainment  area  demonstrates 
expeditious  attainment  and  continued 
maintenance  of  the  CO  standard 
without  the  use  of  the  indirect  source 
review  program  in  the  control  strategy. 
Consequently,  EPA  proposes  to  approve 
the  deletion  of  the  indirect  source 
review  program  for  the  Omaha  area. 

Omaha  Redesignation  Request 

On  February  22, 1985.  the  State  of 
Nebraska  requested  redesignation  of  the 


Omaha  CO  nonattainment  area  to 
attainment  of  the  CO  standard  based  on 
eight  consecutive  quarters  of  monitored 
air  quality  data.  The  data  show  that 
Omaha  had  no  violations  of  the  CO 
standard  in  1963  or  1964. 

A  modeling  analysis  submitted  with 
the  April  12, 1985.  Omaha  SIP 
demonstrates  attainment  of  the  CO 
standard  by  1984  due  to  the  ^ 

implementation  and  completion  of  the 
control  strategy  contained  in  the  Om^ha 
Su>.  Maintenance  of  the  standard  is 
modeled  for  the  years  1987  and  2000. 
EPA  has  confirmed  the  State's  modeled 
attaiimient  demonstration  and  believes 
the  Omaha  area  meets  the  requirements 
for  redesignation  to  attainment  of  the 
CO  standard 

Proposed  Action 

(1)  EPA  proposes  to  approve  the 
Omaha  CO  revision  to  the  Nebraska 
SIP;  (2)  EPA  proposes  to  approve  the 
revocation  and  deletion  from  the 
Nebraska  SIP  of  indirect  source  review 
rules  as  they  pertain  to  Omaha:  and  (3) 
EPA  proposes  to  redesignate  Omaha  to 
attaiimient  of  the  CO  standard 

EPA  is  soliciting  comments  on  the 
State's  submissions  for  Omaha  and  on 
the  actions  proposed  in  this  document 
The  Administrator  will  consider 
relevant  comments  received  from  public 
in  deciding  to  approve  or  disapprove 
this  submission.  Fmal  approval  of  this 
action  would  remove  the  construction 
ban  on  stationary  sources  of  CO  for  this 
area,  which  was  imposed  in  July  1979. 

Under  5  U.S.C  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects 

40Cf7lPart52 

Air  pollution  control.  Carbon 
monoxide. 

40  CFR  Part  81 

Air  pollution  control.  National  psllcs. 
Wilderness  areas. 

AuUioiity:  42  U.&C  7401-7841. 

Dated:  July  31.1985. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc.  85-28115  Filed  10-31-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIQR 

Fish  and  Wildlife  Service 
50CFRPart17 

Endangered  and  Threatened  WitdWe 
and  Plants;  Proposal  To  Remove  the 
Tinlan  Monarch  Flycatcher  From  ttie 
Ust  of  Endangered  and  Titreatened 
Wildlife 

AQENCV:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

SUMMAIIV:  The  Tinian  monarch 
(Monarcha  takatsukasoe)  is  endemic  to 
the  island  of  Tinian  in  the  Mariana 
Archipelago.  Its  niunbers  in  1945  were 
thought  to  be  critically  low  due  to  the 
removal  of  native  forests  for  sugarcane 
production,  and  due  to  the  destruction  of 
forest  by  the  activities  of  World  War  IL 
The  monarch  was  adored  protection 
under  the  U.S  Endangered  Species  Act 
in  1970,  though  there  had  been  no 
surveys  of  its  status  in  the  preceding 
two  decades.  Since  the  end  of  World 
War  II.  most  of  Tinian  has  been 
revegetated  by  a  shrubby  legume 
[Leucaena  leucocephala),  which  was 
seeded  by  the  U.S.  military.  The  Tinian 
Monarch  has  adapted  well  to  this  new 
cover  type  and  now  thrives  in 
abundance  throughout  Tinian.  This 
proposed  rule  acknowledges  the 
increase  in  suitable  habitat  and 
numbers,  and  would  remove  the 
monarch  from  the  List  of  Endangered 
and  Threatened  Wildlife.  The  Service 
seeks  data  and  comments  from  the 
public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
31, 1985  Public  hearing  requests  must  be 
received  December  16, 1985. 
AOOMCSSCS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Regional  Director.  U.S.  Fish  and 
Wildlife  Service,  Lloyd  500  Building.  500 
NS.  Multnomah  Street  Suite  1692, 
Portland,  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
FOR  FUirrMER  INFORMATKM  CONTACT: 

Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Spe^teS,  Lloyd  500  Building, 
500  NE.  Multnomah  Street,  Suite  1692, 
Portland,  Oregon  97232  (503/231-6131  or 
FTS  429-6131). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Tinian  monarch  was  first 
recognized  as  a  species  in  1931,  when  it 
was  described  by  Y.  Yamashina 
(Takatsukasa  and  Yamashina  1931).  It  is 
a  small  (15  centimeters;  6  inches) 


songbird  with  light  rufous  underparts, 
olive-brown  upperparts,  dark  brown 
wings  and  tail,  and  white  rump  and 
undertail  coverts  (Baker  1951).  The 
monarch  is  endemic  to  the  island  of 
Tinian,  where  it  inhabits  a  variety  of 
forest  types  from  introduced  second 
growth  to  well-developed  native  forests. 
Its  numbers  had  apparently  been 
reduced  by  1945  due  to  the  clearing  of 
forests  by  the  Japanese  for  sugarcane 
production  and  the  destruction  of 
remaining  forest  by  military  action 
during  World  War  II  (Coultas  1931, 
Owen  1974). 

Since  1945,  most  of  Tinian  has  been 
revegetated  by  a  shrubby  legimie 
(Leucaena  leucocephala)  seeded  by  the 
U.S.  military.  The  monarch  has  adapted 
well  to  this  introdv^ed,  woody  shrub, 
and  is  now  found  abundantly  throughout 
Tinian.  Biologists  who  have  visited 
Tinian  over  the  last  10  years  have 
commented  on  the  general  abundance  of 
the  monarch  (Owen  1974;  Pratt,  et  ah 
1979),  and  forest  bird  surveys  conducted 
by  the  Service  in  1982  found  the 
monarch  to  be  the  second  most 
abimdant  bird  on  the  island  with  a 
population  estimate  of  10,000  (Engbring 
and  Ramsey  in  prep.).  It  seems  very 
likely  that  the  species  had  recovered  to 
near  its  pre-1945  abundance  by  the  time 
the  Service  listed  it  in  1970.  The  listing 
was  based  upon  the  report  of  Baker 
(1951).  which  was  for  field  work  done  in 
the  late  1940's. 

Though  agricultural  development  and 
human  population  growth  is  expected  to 
remove  portions  of  forest  on  Tinian  in 
futiu^  years,  ecological  disruption 
should  never  approach  the  severity  that 
was  witnessed  in  the  war.  Most  land  on 
Tinian  is  now  leased  by  the  U.S.  Navy 
for  a  training  area,  and  development 
there  is  expected  to  be  minimal.  The 
amount  of  forest  remaining  on  Tinietn 
should  assure  the  continued  existence  of 
the  Tinian  monarch,  which  has  shown 
itself  to  be  a  resilient  and  adaptable 
species. 

The  Tinian  monarch  was  classified  as 
endangered  June  2, 1970  (35  FR  8495).  No 
surveys  had  been  made  in  the  preceding 
20  years.  No  critical  habitat  was 
designated.  This  delistng  action  merely 
acknowledges  the  fact  that  this  species 
is  no  longer  threatened  or  endangered 
and  reifioves  it  from  protection  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 
Summary  of  Factors  Aff^ecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
set  forth  the  procedures  for  listing, 
reclassifying,  or  removing  species  from 


the  Federal  lists.  The  term  "endangered 
species"  means  any  species  that  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range  other 
than  a  species  of  the  Class  Insects 
determined  by  the  Secretary  to 
constitute  a  pest  whose  protection  under 
the  provisions  of  the  Act  would  present 
an  overwhelming  and  overriding  risk  to 
man.  The  term  "threatened  species" 
means  any  species  that  is  likely  to 
t>ecome  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 

A  species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  The  data  used  to 
support  a  removal  must  be  the  best 
scientific  and  commercial  data  available 
to  substantiate  that  the  species  is 
neither  endangered  nor  threatened. 
Factors  leading  to  delising  include        " 
extinction,  recovery  of  the  species,  or 
the  original  data  for  classification  were 
in  error.  The  factors  in  Section  4(a)(1) 
and  their  application  to  the  Tinian 
monarch  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Most  of  Tinian  is 
expected  to  remain  in  a  forested 
condition  in  future  years.  Even  though 
agricultural  development,  military 
development,  and  a  growing  human 
population  is  expected  to  remove 
portions  of  forest,  peak  development  is 
not  likely  to  be  approached  as  occurred 
during  the  Japanese  era.  Much  of  the 
forest  that  remains  on  Tinian  will  be 
scrubby,  second  growth  habitat  in  which 
the  monarch  thrives. 

B.  Overutiiization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  monarch  is  a  small  song 
bird  and  is  not  threatened  by  or  sought 
for  commercial,  recreational  scientific, 
or  educational  purposes. 

C.  Disease  or  predation.  There  are  no 
known  disease  or  predation  problems  on 
Tinian.  There  is  concern,  as  there  is  for 
all  islands  in  Micronesia,  that  disease  or 
predators  might  someday  be  introduced 
and  pose  a  threat.  On  Guam  in  the 
southern  Mariana  Islands,  all  native 
forest  birds  have  been  disappearing 
over  In  the  last  20  years.  This  decline 
appears  due  to  an  introduced  predator, 
the  brown  tree  snake  [Boiga  irregularis], 
OP>other  factors  that  are  now  being 
investigated  at  that  location.  With  the 
military  becoming  more  active  in 
training  exercises  on  Tinian,  the  chance 
of  an  accidental  introduction  from  Guam 
to  Tinian  is  increased.  The  principal 
potential  source  for  introducing  the 
snake  on  Tinian  is  the  U.S.  military.  The 
Department  of  Defense  is  working  with 
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the  Service  towards  the  control  of  the 
snakes  on  Guam,  particularly  around 
transport  centers  (docks  and  airfields). 
The  Service  is  very  actively 
investigating  methods  of  controlling  the 
snakes  on  Guam,  in  part,  to  reduce  the 
threat  of  introduction  to  the  other 
islands  in  this  area  of  Pacific.  At 
present,  however,  nearly  all  bird  species 
on  Tinian  appear  to  have  healthy 
populations  and  are  not  known  to  be 
affected  by  serious  disease  or  predation 
problems. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  monarch  is 
presently  protected  by  the 
Commonwealth  of  the  Northern 
Marianas  Fish  and  Game  Law,  as  well 
as  the  U.S.  Endangered  Species  Act,  but 
will  not  be  protected  by  the  Endangered 
Species  Act  if  delisted.  There  are  few,  if 
any,  enforcement  problems,  since  the 
monarch  is  not  harvested  for  - 
commercial,  recreational,  or  other 
purposes.  Perhaps  more  important  diah 
regulations  specifically  protecting  the 
monarch  are  laws  that  protect  the 
overall  integrity  of  the  island  ecosystem, 
such  as  quarantine  laws.  Quarantine 
regulations  have  been  promulgated  and 
are  enforced  by  the  Commonwealth 
eovemment  at  airports  and  ports  of 

Gentry.  The  U.S.  military  is  self- 
regulatory,  and  enforces  its  own 
quarantine  regulations. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
monarch  is  not  known  to  be  threatened 
by  any  6ther  natural  or  manmade 
factors. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  which 
indicates  that  the  monarch  has 
rebounded  from  depressed  1945 
population  levels,  the  preferred  action  is 
to  remove  the  Tinian  monarch  from  the 
List  of  Endangered  and  Threatened 
Wildlife.  The  rules  governing  listing  of 
endangered  and  threatened  species 
[§  424.21)  require  revision  of  the  list 
whenever  obvious  changes  in  status 
occur.  The  Service's  listing  regulations 
at  §  424.11(d)  state  that  a  species  may 
be  delisted  if  (1)  it  becomes  extinct,  (2)  it 
recovers,  or  (3)  the  original  classification 
data  were  in  error.  In  the  case  of  the 
1'inian  monarch,  both  (2)  and  (3)  apply. 
The  monarch  has  recovered  from 
formerly  depleted  numbers  following 
World  War  II  and.  at  the  same  time,  a 
reassessment  of  the  original 
classification  data  indicate  that  the 
monarch  was  probably  not  endangered 
wtieii  dclually  listed  in  1970. 


Effects  on  Rule 

The  rule  merely  acknowledges  that 
the  Tinian  monarch  is  not  threatened 
with  becoming  endangered  or  in  danger 
of  extinction  and  that  further  protection 
under  the  Act  is  not  required.  Those 
prohibitions  and  conservation  measures 
under  the  Act.  sections  7  and  9.  in 
particular,  would  no  longer  be 
applicable  to  this  species  if  this  rule  is 
made  final'.  As  there  are  no  specific 
preservation  or  management  programs 
for  the  species  in  effect,  there  will  be  no 
impact  on  any  agancy  or  individuals. 

Public  Comments  SoUdted 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  theacientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Tinian 
monarch; 

(2)  The  location  of  any  additional 
popidations  of  the  Tinian  monarch: 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  Tinian  monarch. 

Final  promulgation  of  the  regulation 
on  the  Tinian  Monarch  will  take  into 
consideration  the  conmients  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Uoyd  500 
Building,  500  N.E.  Multnomah  Street. 
Suite  1692,  Portland,  Oregon  97232. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy,  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


was  published  in  the  Federal  Re^^er  on 

October  25,' 1983  (48  FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  manunals.  Plants 
(agriculture). 

Proposed  Regidation  Promulgation 

PART  17-{AMENDED1 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federa* 
Regulations,  as  set  forth  below; 

1.  The  authoq^  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat  884:  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  SUt 
3751;  Pub.  L  96-159,  93  Stat  1225;  Pub.  L  97- 
304,  96  Stat  1411  (16  U.S.C.  1531  et  seq.). 

{17.11    [Amwidedl 

2.  It  is  proposed  to  amend  5  17.11(h) 
by  removing  the  entry  "Flycatcher, 
Tinian  monarch"  under  BIRDS  from  the 
List  of  Endangered  and  Threatened 
Wildlife. 

Dated:  October  8  1985. 
Daniel  Smith, 

A  cting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
[FR  Doc  85-26125  FUed  10-31-85: 8:45  am] 
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Endangered  and  Threatened  WHdllfe 
and  Plants;  Propoeed  Endangered  and 
Threatened  Status  for  Three  Florida 
Shrubs 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Service  proposes  to 
determine  Deeringothamnus  pulchellus 
(beautiful  pawpaw)  and 
Deeringothamnus  nigelii  (Rugel's 
pawpaw)  to  be  endangered  species,  and 
Asimina  tetramera  (four-petal  pawpaw) 
to  be  a  threatened  species  pursuant  to 
the  Endangered  Species  Act  of  1973 
(Act).  Critical  habitat  is  not  proposed. 
Deeringothamnus  pulchellus  is 
restricted  to  Pine  Island,  Lee  County, 
and  southern  Charlotte  County,  Florida. 
Deeringothamnus  ruguelii  is  laiown 
from  near  New  Smyrna  Beach,  Volusia 
County,  Florida.  Both  species  of 
Deeringothamnus  are  endangered  by  the 
destruction  of  their  habitats  for 
residential,  commercial,  and  agricultural 
purposes.  Asimina  tetramera  inhabits 
scrub  vegetation  on  dunes  near  the 
Atlantic  coast  in  Martin  and  northern 
Palm  Beach  Counties,  Florida.  It  is 
threatened  by  destruction  of  its  habitat 
for  cmnmercial  and  residential 
construction,  and  by  successional 
changes  In  its  habitat  This  proposal  if 
made  final  would  implement  the 
protection  and  recovery  provisions 
afforded  by  the  Act  for  these  three 
shrubs.  The  Service  seeks  data  and 
comments  from  the  public  on  this 
proposal. 

dates:  Comments  from  all  interested 
parties  must  be  received  by  December 
31, 1985.  Public  hearing  requests  must  be 
received  by  December  16, 1985. 
AOORESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Endangered 
Species  Field  Station.  2747  Art  Museum 
Drive,  lacksonville,  Florida  32207. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
Fon  njimicR  informatkni  contact. 
David  J.  Wesley,  Endangered  Species 
Field  Supervisor,  at  the  above  address 
(904/791-2580  or  FTS  946-2580). 
SUPPLEMENTARY  INFORMATKMC 

Background 

These  three  species  of  pawpaw  are 
shrubs  of  the  custard-apple  family 
(Annonaceae),  h  family  that  includes  a 
dozen  trees  and  shrubs  of  the 
southeastern  United  States.  John  K. 
Small  (1924)  established  the  genus 


Deeringothamnus  to  accommodate  the 
newlyndiscovered  D.  pulchellus,  which 
differed  from  Asimina  rugelii  to 
t)eeringothamnus.  Rehder  and  Dayton 
(1944)  and  Wilbur  (1970)  merged 
Deeringothamnus  into  Asimina,  but  the 
distinctness  of  Deeringothamnus  has 
been  upheld  in  studies  by  Krai  (1960) 
and  Walker  (1971).  A  recent  study  of 
leaf  anatomy  in  the  Annonaceae  shows 
Deeringothamnus  to  be  very  distinctive 
Oohn  L  Roth,  Jr.,  personal 
communication,  July,  1984).  The  genus 
Deeringothamnus  consists  of  only  the 
two  Florida  endemic  species  covered 
here.  Both  species  inhabit  poorly- 
drained  slash  pine-saw  palmetto 
flatwoods.  They  are  low  shrubs  with 
stout  taproots.  The  leaves  are  oblong 
and  leathery.  The  fruits  are  cylindrical 
berries  with  pulpy  flesh,  3-6  centimeters 
(1-3  inches)  long,  and  yellow-green 
when  ripe.  Seeds  are  about  the  shape 
and  size  of  brown  beans.  The  annual  or 
biennial  stems  are  10-20  centimeters  (4- 
8  inches)  tall,  rarely  taller.  The  plants 
resprout  readily  from  the  roots  after  the 
tops  are  destroyed  by  fire  or  mowing. 
The  absence  of  such  disturbance  leads 
to  the  eventual  demise  of 
Deeringothamnus  (Norman  and 
Brothers,  1981). 

Deeringothamnus  pulchellus  has 
flowers  with  linear,  creamy  white  petals 
that  are  straight  when  the  flower  opens, 
becoming  recurved.  The  flowers  are 
pleasantly  scented.  J.K.  Small  coined  the 
whimsical  common  name  of  "squirrel 
banana"  (Small  1926a).  It  was 
discovered  "in  the  uninhabited  pineland 
wilderness  between  Punta  Gorda  and 
Fort  Myers"  (Small,  1924).  probably  near 
Tuckers  Comer  in  what  is  now  the  Cecil 
M.  Webb  Wildlife  Management  Area  (L. 
Campbell,  Webb  Area  manager, 
personal  communication,  March  14, 
1985).  Subsequently,  it  was  found  at 
several  sites  in  southern  Charlotte 
County  and  in  Lee  County  near  Fort 
Myers  (Wunderlin  et  al,  1981).  Despite 
searches  by  botanists,  Deeringothamnas 
has  not  been  collected  in  these  sites 
since  the  1950's.  Urbanization  has 
destroyed  several  known  sites  in  the 
Fort  Myers  ared.  A  population  has  been 
known  on  Pine  Island,  Lee  County,  since 
1930.  At  the  present  time,  this  species  is 
known  from  grassy  flatwoods  on 
Immokalee  sand  and  Punta  fine  sand 
soils  on  Pine  Island.  It  is  relatively 
abundant  on  road  edges  and  partly 
developed  subdivision  lots  that  are 
regularly  mowed,  but  where  chopping  or 
other  soil  distrubances  have  not 
occurred.  A  second  population  is  known 
from  grassy  flatwoods  and  a  road  edge 
on  Myakka  fine  sand  soil  along  county 
highway  765  near  Pirate  Harbor,  in 
southern  Charlotte  County  (R.W. 


Repenning,  report  to  Florida  Natural 
Areas  Inventory,  May  2, 1985).  Until 
recently,  the  flatwoods  inhabited  by 
Deerif^othamnus  were  kept  relatively 
free  oflarge  shrubs  and  saw  palmetto 
by  frequent  ground  fires.  With  the 
coming  of  development,  fires  were 
controlled  and  mechanical  means  have 
been  used  to  clear  and  maintain  open 
areas.  Infrequent  mowing  of 
undeveloped  lots  bnd  road  edges  has 
replaced  fire  as  an  acceptable  means  of 
removing  larger  shrubs  that  can  shade 
out  Deeringothamnus.  Frequent  low 
mowing  could  prove  detrimental. 

Deeringothamnus  rugelii  has  flowers 
with  straight,  oblong,  canary  yellow 
petals.  It  was  first  collected  by 
Ferdinand  Rugel  in  1848.  It  was  not 
validly  described  as  a  species  until  B.L. 
Robinson  published  the  name  Asimina 
rugelii,  based  on  Rugel's  specimens,  in 
1697.  JJC  Small  rediscovered  this  plant 
in  1924,  assigned  it  to  his  genus 
Deeringothamnus,  and  called  it  the 
"yellow  squirrel  banana"  (Small,  1930). 
TTie  next  collections  were  made  by  R. 
Krai  in  1956  and  1958  (Wunderlin  et  al.. 
1980).  The  present  distribution  of  these 
plants  has  been  determined  by  Norman 
and  Brothers  (1981).  They  fotfnd  seven 
populations  containing  a  total  of  fewer 
than  500  plants..About  half  of  the  plants 
were  in  pine  flatwoods  used  for  cattle 
pasture.  Most  of  the  rest  were  in  a 
powerline  right-of-way  and  a  recently- 
burned  flatwoods.  All  of  these 
populations  are  in  southern  Volusia  • 
County,  Florida.  One  population  is  12 
miles  southwest  of  New  Smyrna  Beach. 
The  rest  are  in  an  area  of  about  3  square 
miles,  about  5  miles  west  of  the  center  of 
New  Smyrna  Beach. 

Asimina  tetramera  is  a  large  shrub  or 
small  tree,  1-3  meters  (3-9  feet)  tall, 
with  one  to  several  upright  main  stems. 
The  flowers  have  4  sepals  (occasionally 
3  or  5),  and  usually  6  petals  in  2  sets  of  3 
each.  The  petals  are  pink  to  maroon, 
and  the  flowers  have  a  fetid  odor.  The 
four-petal  pawpaw  inhabits  sand  pine 
scrub  on  old  dunes  inland  from  the 
present  Atlantic  coast  in  Martin  and 
northern  Palm  Beach  Counties.  It  was 
discovered  by  J.K.  Small  in  1924  at  Rio, 
just  north  of  Stuart  and  was 
subsequently  named  by  him  (Small, 
1926b).  Small  (1933)  placed  six  species 
of  Asimina,  including  A.  tetramera,  in  a 
new  genus,  Pityothamnus.  This  genus 
has  been  rejected  by  other  taxonomists 
(Krai,  1960).  Asimina  tetramera 
responds  well  to  the  occasional  several 
fires  and  hurricane  damage  that  typify 
its  habitat,  because  new  spi   uts  grow 
readily  fix>m  the  roots,  in  the  absence  of 
such  disturbance,  Asimina  tetramera  is 
usually  shaded  out  by  evergreen  oaks 
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and  sand  pines.  Most  of  its  habitat  has 
been  destroyed  by  urban  development 
(Austin  and  Tatje,  1979;  Austin  et  ai, 
1960).  Only  several  hundred  plants  exist 
in  the  wild  at  the  present  time  (R. 
Moyroud.  Mesozoics  Landscapes,  Ina, 
personal  communication,  1985).  Over 
100  plants  were  destroyed  througji  land 
development  in  1964  alone  (P.  Quincy, 
Florida  Power  and  Light,  personal 
communication.  1984). 

Federal  Government  actions  on  these 
species  began  with  Section  12  of  the 
Endangered  Species  Act  of  1973.  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  This 
report,  designated  a&  House  Document 
No.  94-61,  was  presented  to  Congress  on 
January  9, 1975.  In  this  report.  Aaimina 
tetramera  was  listed  as  endangered,  and 
A.pulcheHa  and  A  n<^//7  were  listed 
as  threatened.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  as  a  petition  within  the 
context  of  section  4(c)(2)  of  the  Act 
(petition  acceptance  is  now  covered  by 
section  4(b)(3)  of  the  Act,  as  amended). 
The  above  three  taxa  were  included  in 
the  notice. 

On  June  16. 1976.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant  taxa 
to  be  endangered  species  pursuant  to 
section  4  of  the  Act.  The  list  of  1,700 
plant  taxa  was  assembled  on  the  basis 
of  comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  94-51 
and  the  July  1, 1976.  Federal  RegMer 
publication.  Aaimina  tetramera  was 
included  in  the  proposed  rule.  The  1978 
Endangered  Species  Act  Amendments 
required  the  withdrawal  of  all  proposed 
rtiles  over  two  years  old,  except  that  a  1- 
year  grace  period  was  allowed  for 
proposals  already  over  two  years  old. 
On  December  10, 1979,  the  Service 
Mrithdrew  that  portion  of  the  June  16, 
1976,  proposal  that  had  expired  (44  FR 
70796).  On  December  15, 1980,  the 
Service  published  a  notice  of  review  for 
plants  (45  FR  82479),  which  included 
Asimina  tetramera  and 
Deeringothamnus  rugelii  as  categoty-l 
candidates  (species  for  which  data  in 
the  Service's  possession  indicate  listing 
is  warranted).  Deeringothamnus 
pulchellua  was  included  as  a  category-2 
candidate  (species  for  which  data  in  the 
Service's  possession  indicate  listing  is 
possibly  appropriate  but  for  which 
additional  biological  information  is 
needed  to  support  a  proposed  rule).  One 
comment  on  Deeringothamnus  was 


received  in  response  to  the  1980  plant 
notice,  favoring  action  to  ensure  the 
survival  of  these  species.  On  November 
28. 1983.  the  Service  published  in  the 
Federal  Registar  (48  FR  53640)  a 
supplement  to  the  1980  notice  of  review. 
The  supplement  treated 
Deeringothamnus  pulchellua  as  a 
category-1  candidate,  based  on  field 
work  by  Wunderiin  et  al.  1981. 

Section  4(b)(3(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  'This  was  the 
case  for  Asimina  tetramera  and  for 
both  species  of  Deeringothamnus 
because  the  Service  had  accepted  the 
1975  Smithsonian  report  as  a  petition. 
On  October  13, 1963,  October  12, 1984, 
and  October  13, 1985,  the  Service  found 
that  the  petitioned  listing  of  these  tlvee 
species  was  warranted,  and  that 
although  other  pending  proposals  had 
precluded  their  proposal  expeditious 
progress  was  being  made  to  list  these 
species.  Publication  of  the  present 
proposal  constitutes  the  next  1-year 
finding  that  is  required  on  or  before 
October  13, 1985. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424): 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Deeringothamnus 
pulchellus  Small  {=  Aaimina  pulchella 
(Small)  Rehder  &  Dayton),  beautiful 
pawpaw;  Deeringothamnus  rugelii  (B.  L 
Robinson)  Small  (=  Asimina  rugelii  B.L 
Robinson),  Rugel's  pawpaw;  and 
Asimina  tetramera  Small 
(=Pityothamnus  tetramerus  (Small) 
Small],  four-petal  pawpaw  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  former 
geographic  ranges  of  the  two  species  of 
Deeringothamnus  are  somewhat 
uncertain  because  few  herbarium 
specimens  were  ever  collected.  A  single 
specimen  collected  at  Bithlo.  Orange 
County,  Florida  in  1929,  indicates  wider 
former  distributions.  Efforts  to  relocate 
the  Bithlo  plants  have  filed  [Norman  and 


Brothers,  1961).  Deeringothamnus 
pulchellus  has  disappeared  from  must  of 
its  former  range,  which  included  what  is 
now  the  Fort  Myers  urban  area.  The 
existing  populations  are  quite 
vulnerable  to  real  estate  development 
(Wunderiin  etai,  1981.)  since  the  Fort 
Myers  area  is  one  of  the  fastest-growing 
regions  in  Florida.  Deeringothamnus 
rugelii  has  declined  greatly  in  humbers 
since  Krai  collected  specimens  in  1956- 
1958.  Real  estate  development  is  now  a 
severe  threat  to  this  plant  because  all 
but  one  of  the  populations  are  within  1 
mile  of  Interstate  95  at  New  Smyrna 
Beach.  Areas  that  are  not  developed 
may  also  become  unsuitable  for 
Deeringothamnus  due  to  modification  of 
their  habitats.  Both  species  of 
Deeringothamnus  are  adapted  to  grassy 
flatwoods,  where  ground  fires  destroy 
the  above-ground  parts  of  the  plant 
every  several  years.  The  plants  resprout 
&om  the  roots.  Deeringothamnus  can 
tolerate  occasional  mowing,  but 
disruption  of  the  root  system  is  fatal 
Deeringothamnus  rugelii  thrives  in 
flatwoods  converted  to  cattle  pasture 
with  bahia  grass  (Paspalum  notatum), 
but  conversion  of  the  pastures  to  turf 
grass  farming  destroys  the  plants.  Pine 
plantations,  with  fire  protection  and 
dense  understory  vegetation,  cause 
Deeringothamnus  regelii  to  be  shaded  ' 
out  One  population  of 
Deeringothamnus  regelii  is  threatened 
by  expansion  of  a  cemetery  (Norman 
and  Brothers,  1981).  Also, 
Deeringothamnus  pulchellus  is  affected 
by  trash  dumping  within  part  of  its 
range. 

Most  of  the  original  sand  pine  scrub 
habitat  of  Asimina  tetramera  is  now 
ivbanized.  The  species  is  now 
essentially  confined  to  scrub  vegetation 
in  Jonathan  Dickinson  State  Park.  Hobe 
Sound  National  Wildlife  Refuge,  and 
several  privately-owned  tracts.  Small 
areas  of  the  State  Park  are  used  for 
military  navigation  facilities,  which 
could  be  tdtered  in  the  future  and  affect 
Asimina  habitat  The  four-petal  pawpaw 
may  occur  on  areas  on  and  near  the 
Refuge  where  the  Army  Corps  of 
Engineers  holds  easements  for  disposal 
of  dredge  spoils  fit>m  the  Intracoastal 
Waterway.  On  the  remaining  privately- 
owned  sites,  native  vegetation  is 
susceptible  to  removal  and  alteration. 
Where  the  vegetation  is  allowed  to 
remain,  survival  of  the  pawpaws  is 
uncertain  in  the  long  run,  because 
Asimina  tetramera  is  a  root-sprouting 
shrub  that  may  be  rejuvenated  by 
having  its  above-ground  stems 
destroyed.  In  the  absence  of  fires  or 
hurricanes,  scrub  oaks  are  likely  to 
shade  out  Asimina  tetamera. 
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B.  OvanitiliMaUcm  for  coatmerdal. 
ncnaUoaoL  Mdeadfic,  or  aducationo/ 
paiptmeg.  Deeringothamnim  puicheUm, 
Deeringothamatm  ngeiii,  and  Asimiao 
tetramera  are  to  limited  in  distiibvtian 
and  popnlatioB  aise  that  indiscrimiiiate 
scientific  or  other  cotlecting  could 
adversely  affect  these  species. 
Collecting  is  not  known  to  occur  at  this 
time,  but  catitian  will  be  necessary  to 
ensure  that  increased  publicity  does  not 
spark  such  collecting. 

C.  Disease  orpredatnm. 
Deeringothamaas  rugelii  is  heavily 
damaged  by  the  caterpillar  of  cm 
unknown  oooth  (Norman  and  Brotben. 
1981).  Deeringothamnaa  puhhellaa  also 
shows  insect  damage  to  leaves  and 
flowers  (Wunderlin  et  oL  1981).  No 
herbivory  has  been  reported  cm  Asimino 
tetramera. 

D.  The  inadequacy  of  existiag 
regulatory  mechanisms.  Asimina 
tetramera  is  listed  as  endangered  under 
the  Preservatian  (rf  the  Native  Flora  of 
Florida  Law  (Section  581.185  of  Ae 
Florida  Statutes).  Deeringothamnus 
pulcheUas  and  Deeringothamnut  mgefii 
are  not  protected  by  tl^  law  at  the 
present  time.  The  Florida  law  regulates 
taking,  transport  and  die  sale  of  plants, 
but  it  does  not  provkie  habitat 
protectioa.  Asimino  tetramaa  and 
Deeringothamnos  rugelii  were  listed  as 
endangered  by  the  Florida  Committee 
on  Rare  and  Endangered  Plants  and 
Animals  (Ward.  1979),  but  dns  hs^ 
confers  no  protection  under  law.  The 
few  plants  of  Asimino  tetramera  aa 
Hobe  Sound  National  Wildlife  Refuge 
are  protected  from  collecting  (50  CFR 
27.51). 

E.  Other  natunl  tr  maamade  factors 
affecting  its  continued  existatce. 
Deeringothamnos  palcheUas  is  affected 
by  all-terrain  vehides  witinn  part  of  its 
range.  Deeringothamnus  pakJteilus  and 

^eeringothanutas  ntgeiii  ace  both 
vulnerable  to  saccessional  changes  in 
the  vegetation.  Both  speoes  require 
frequent  fire  (or  its  eqaivalent.  snch  as 
busb-hogging  or  mowing}  to  maintain  an 
open,  grassy  onderstory  vcgetatiaa.  and 
to  stimulate  the  prodnction  of  new 
flowering  shoots  (Wunderlm  et  al,  1861; 
Norman  and  Brothers,  1981).  Asimina 
tetramera  occors  in  evergreen  oak-sand 
pine  scrub  habitats  where  fires  are 
infrequent  bnt  more  intense.  Becaase  A 
tetramara  sprouts  from  its  roots,  it 
recovers  qi^ckly  frcHn  ffaes.  Bvcntuatty 
scrub  oaks  or  sand  pines  overtop  and 
shade  out  the  pawpaws.  As  a  resah, 
protecting  the  vegetation  fron  fire 
constitutes  a  threat  to  Asimina 
tetramera.  Bodi  fooatlnn  Diddnson 
State  Paric  and  Hobe  Sound  Natianal 
Wildlife  Refuge  are  implemoiting  plaoa 


for  feauibad  bandng  (rf  vagatation 
Tracts  of  aerab  on  prhrata  katd  vAeve 
the  i4atm/iM  exists  need  to  ba  ranewed 
by  other  methods,  sack  us  catting 
(Austin  and  TMfa,  1879).  RaaltictiaB  to 
spadabaed  habitata  and  SBiaH 
geographic  ranges  tanda  to  inieasi^  any 
adverse  eSiscts  npon  d»  pflfwlatitins  of 
any  rare  plant  lUs  ia  oertaialy  trae  of 
these  three  species  and  la  exacerbat«l 
by  the  loss  of  habitat  wUdi  has  already 
taken  place. 

The  Service  has  carefolljr  aaaesaed  the 
best  acientilk;  informatian  available 
regarding  the  past  presotf,  and  fBtnre 
threats  faced  by  these  speciea  in 
deteimining  to  propose  tUs  rale.  Based 
on  this  evafaiatkxi,  Ae  pRfetiad  aetioa 
is  to  list  Deeringothamnus  /RtkJmUm 
and  Deeriagotbamnus  rugetii  as 
endangered  species  and  to  hat  Asimina 
tetramera  aa  a  dirsatened  spedes.  The 
two  fonaer  species  have  been  extirpated 
from  most  of  their  hiataric  ranges.  The 
remaii^  habitat  is  vabaerable  to 
devekinBent  so  these  spedes  could 
become  extind  in  die  near  fatwe.  All 
the  popidsitions  are  on  private  land,  and 
there  are  no  State  or  local  kiws  that 
offer  diem  protectioa.  Moat  of  ttie  range 
of  Asimina  tetnaaera  is  aoar  art>antxed. 
The  remaining  habMat  of  tUs  s|wdes 
requires  attention  to  pveveat 
encroachment  and  to  ensvs  its 
continued  suitability  for  the  pawpaw. 
Critical  habitat  is  not  being  proposed  for 
these  species  for  the  reasons  described 
in  the  next  section. 

Critical  Habitat 

Secdon  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  marimam  extent 
prudent  and  detetminabte,  the  Secretary 
designate  any  habitat  ol  a  spedes  wfaidi 
is  considered  to  be  crMcal  hi^iitat  at  the 
time  a  spedes  is  detemteed  to  be 
endangered  or  teeetened.  Designation 
of  critical  habitat  ia  not  cooatdared  to  be 
prudent  when  soch  designation  woold 
not  be  of  net  benefit  to  die  species 
involved  (SO  CFR  424J2).  The 
populations  of  Deeringotbamous 
puJcbelhs  and  Deerii^othamnus  rageHi 
are  so  smatt  and  geographically  hmited 
that  excessive  sdostific  cotlecting  or, 
especially,  vandalism  could  seriously 
damage  the  remaining  popolations  of 
these  spedes.  Publication  of  critical 
habitat  maps  in  the  Fadstal  Ragislaff 
would  increase  the  likelihood  of  such 
activities.  Shnilarly,  It  would  not  be 
prudent  to  pubHsb  maps  of  the  known 
sites  for  Asimino  tetramera.  Vlldle 
collecting  is  generally  prolubtted  in 
Jonathan  Diddnson  State  Park  and  in 
Hobe  Soand  Natioaal  WU<ffif»  Refuge, 
these  prohibitiotts  are  difficBit  to 
enforce.  The  Service  believes  that 
FSederal  bivolvement  in  the  areas  where 


these  pluts  occar  can  be  idsaHfiod 
without  the  desi^MtloR  of  oridcal 
habitat  TharaiBra.  the  Sendee  fteds  that 
desigMtioB  of  Grittcal  habitat  for  these 
plants  is  not  pradeot  at  this  tlaia,  sfeooe 
such  designattai  can  be  expected  to 
increase  the  degree  of  threat  from  taldng 
or  other  hnmaa  activttjL 

Ava&abla  Consarvafion  Maasurea 

Conservation  meaaares  provided  to 
spedaa  Hated  as  iislaagiinid  or 
threataned  ttoder  the  Endangered 
Spedaa  Act  indade  reoo^ittiaa, 
recovery  actieos,  reqdrenents  for 
Federal  protection,  mid  prahibitians 
against  osrtain  practioea.  RacoyMthm 
through  bsting  ani  r—agus  and  reeelta  hi 
conseryation  aetiona  by  Federal,  State, 
and  private  agendee,graopa,  and 
indtvidnals.  l^e  Sndugared  Spedes 
Ad  pnnvides  for  peaaible  land 
acquisilion  and  eooperation  with  die 
States  and  requires  Aat  recovuy 
adioDa  be  canied  out  for  aD  Hsted 

initiatodbgrdie 


Service  faUowtaflistfaig.  The  protection 
required  of  Fedord  agnctee  nd  the 
prahibitians  agaJaat  taking  ate 
.discussed,  in  part  below. 

Section  7(a)  of  tte  Act  m  amended. 
requires  Federal  agendes  to  evahaate 
their  aetiona  wift  reqMd  to  any  species 
that  ie  proposed  cr  listed  as  andmgered 
or  threetaned,  and  with  rasped  to  ito 
critical  habitat  Ragolatioas 
impleaMndng  ttia  inleragenqr 
cooperation  provisian  of  the  Ad  are 
codified  at  SO  CFR  Pfert  40Z,  and  are  now 
under  reviston  (see  proposal  at  48  PR 
2988^  ^Be  28. 1989)1  Sectloa  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  wift  the  Service  on  any 
action  that  is  IQiely  to  )s(q>ardixe  the 
continued  existaace  of  proposed  critictd' 
habitot  If  a  spedes  is  hstcd 
subssqasntly,  section  7(aK2)  requires 
Federal  agendes  to  ensare  diat 
activitiefifaey  authorize,  find,  or  cany 
out  are  bot  likely  to  {eopnnfiae  the 
continued  existence  of  sach  a  spedes  or 
destroy  or  adversely  modUy  ito  crftieal 
habitat  If  a  Federal  action  may  affad  a 
listed  spedes  or  its  critieal  hAbitat  tft» 
responsible  Federal  agency  mast  enter 
into  formal  considtation  vvidi  die 
Service.  Since  all  presendy  kmnvn  sites 
for  both  Deeringothamnos  pu/cheBus 
and  Deerrngethamnae  rugetii  are  on 
privately-owned  land,  there  wffi  be  no 
effect  on  Federal  agendes  from  Ae 
above  reqairements  anless  Ae  private 
owners  request  some  Federal 
involvement  in  mcmaging  their  tanih. 
Asimina  tetramera  oecws  primarily  on 
State  and  private  |m>perty.  A  few  plants 
exist  oo  Hobe  Somd  National  WfldKfe 
Refuge,  where  existiag  management 
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plans  for  prescribed  fire  should  help  to 
ensure  its  survival.  The  Army  Corps  of 
Engineers  holds  easements  for  dredge 
spoil  disposal  on  theHefuge.  The  four- 
petal  pawpaw  may  occur  in  scrub 
vegetation  on  these  disposal  areas. 
Section  7  consultation  may  be  required 
if  spoil  is  to  be  deposited  at  the  plant 
sites. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63.  for  endangered,  and  17.71  and 
17.72,  for  threatened,  set  forth  a  series  of 
general  trade  prohibitions  that  apply  to 
endangered  and  threatened  plant 
species.  With  respect  to 
Deeringothamnus  pulchellus, 
Deeringothamnus  nigelii,  and  Asimina 
telramera,  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61  and  17.71.  would  apply. 
These  prohibitions,  in  part,  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  these  species  in  interstate  or  foreign 
commerce.  Seeds  from  cultivated 
specimens  of  threatened  plant  species 
are  exempt  from  these  prohibitions 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62, 
17.63,  and  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  and  threatened  species 
under  certain  circumstances.  It  is      — 
anticipated  that  few  trade  permits 
would  be  sought  or  issued:  although 
Asimina  tetramera  is  already  in 
cultivation,  it  is  expected  to  be  of 
limited  use  as  an  ornamental. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Section  4(d) 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulations.  Permits  for  exceptions  to 
this  prohibition  are  available  through 
revised  regulations  promulgated 
September  30. 1985  (50  FR.  39681).  to 
be  codified  at  50  CFR  17.62.  Neither 
Deeringothamnus  pulchellus  nor 
Deeringothamnus  rugelii  is  known  from 
Federal  lands,  but  Asimina  tetramera 
occurs  on  part  of  Hobe  Sound  National 
Wildlife  Refuge.  Requests  for  copies  of 
the  regulatiqns  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  U.S.  Fish 
and  Wildlife  Service,  Washington,  D.C. 
20240  (703/235-1903). 


Public  Conunents  Solicited 

The  Service  intends  that  any  fmal  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(l)fiiological,commercial  trade,  or 
other  relevant  data  eonceming  any 
threat  (or  lack  thereof)  to 
Deeringothamnus  pulchellus, 
Deeringothamnus  rugelii,  and  Asimina 
tetramera; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  these 
species;  and 

(4)  Current  or  planned  activities  in  the 
ranges  and  habitats  of  these  species  and 
their  possible  impacts  on  these  species. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  t^ceived  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  final  regulations  that 
differ  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  fhade  in  voting  and 
addressed  to  the  Field  Supervisor. 
Endangered  Species  Field  Station.  .2747 
Art  Museum  Drive,  Jacksonville,  Florida 
32207. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
aoiended.  A  notice  outlining  the 
Service*s  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Tide  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Autliorlty:  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L  94-359.  90  SUt  911;  Pub.  L  95-632.  92  StaL 
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3m:Pi^^8S-l«ssSteLl22S:Pub.LV-  order  under  AnDOMceM.  to  the  Utt  of        817.11   EndMgwwfand 

30i.s»aM.HU(MUaCi5n«tM9.).  Eodw^BredandThrsatenodPUnto:  tiitMt. 

2.  It  is  prqKMsd  to  amend  1 17  J2(h)  •       •       •       .       . 

by  adding  the  following,  in  alphabetkal  fhY  *  *  * 


'*  GtMctf 


rouftm 


(•Art-    BmmMM»MPI 


do 


NA 


HA 


Dated  October  B,  19e& 


Acting  D^Htty  Assistant  Secretary  fitrPkh 
and  WikBife  and  Parks. 

[FR  Doc  8&-28127  FQad  10-31-6S(  Sb45  aa) 


50CFRP«t17 


Status  tar  m* 


MUsfc  Tunis 


Interior. 


t  Plsb  and  Wildlife  Service. 


action:  Proposed  rule. 


SUMMUHV:  The  Service  proposes  to  list 
the  flattoMd  muak  turtle  {Stemotherm 
depresMOM)  as  a  threatened  qiedes.  The 
flattened  amsk  turtle  is  foond  only  in 
Alabama  in  the  upper  Stack  Warrior 
River  system  from  Bankhead  Dam 
northward.  About  15  percent  of  dds 
habitat  seems  to  contain  healAy. 
reproducing  populations.  The  flattened 
musk  turtle  is  threatened  by 
overcollecting  and  habitat  degradation 
from  water  pollution  frtNn  mining, 
forestry,  agriculture,  and  industrial  and 
residential  sewage  effluents.  This 
proposal,  if  made  finai  vvould 
implement  the  protections  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Service  requests 
comments  and  data  from  the  public  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
31, 1985.  Public  hearing  requests  must  be 
received  by  December  16. 1965. 


:  Comments  and  nuterials 
concerning  this  proposal  should  be  sent 
to  the  Endangered  Species  Field  Station. 
U.S.  Fish  and  WOdlife  Service,  {ackson 
Mall  Office  Center,  Suite  316,  30O 
Woodrow  Wilson  Avenue,  Jackson. 
Mississippi  39213.  Comments  and 
materials  received  will  be  available  for 
public  faispection.  by  appointment. 


during  normal  business  hours  at  the 
above  address. 

FOR  FURTWR  aiFOmtATION  CONTACT: 

Mr.  Dennis  B.  Jordan  at  the  above 
address  (6Ol/9e(Mg00  or  FTS  480-4900). 


Background 

The  flattened  musk  tnrtle  is  a  small 
aquatic  turtle  having  a  distinctly 
flattened  carapace  up  to  119  mm  (4J  in) 
long,  with  keels  virtually,  if  not 
altogether,  lacking  (Mount.  1981).  The 
carapace  is  dark  brown  to  orange  with 
daik  bordered  seams  and  is  slightly 
serrated  behind  (Ernst  and  Barbour. 
1972).  The  plastron  is  pink  to  yeUow/isL 
The  head  is  greenish  with  a  dark 
reticulum  that  often  breaks  up  to  form 
spots  on  the  top  of  the  snout  (Mount. 
1981).  Stripes  on  the  top  and  sides  (tf  the 
neck,  if  present,  are  narrow.  There  are 
two  barbels  on  the  chin,  all  four  feet  are 
webbed,  and  males  have  thick,  long, 
spine-tipped  tails  (Ernst  and  Barbour, 
1972). 

The  flattened  musk  turtle  was 
described  by  Tinkle  and  Webb  (1955)  as 
Stemotherus  depressus.  Seidel  and 
Lucchino  (1981)  and  Seidel,  Reynolds, 
and  Lucchino  (1981)  considered  S. 
depressus  a  full  species,  based  on 
electrophoretic  analysis.  Other 
herpetologists  have  considered  it  to  be  a 
subspecies  oi  Stemotherus  minor 
(Mount  pers.  comm.).  Estridge  (1970) 
found  evidence  of  interbreeding 
between  S.  depressus  and  S.  minor 
peltifer,  and  Mount  (1981)  collected  16 
intergrade  specimens  at  four  sites. 
Iverson  (1977a)  hypothesized  that  the 
elimination  of  fost  water  environments 
over  the  shale  substrates  of  the  )4>per 
Black  Warrior  by  extensive  in^xmnding 
could  promote  interbreeding  bewteen  S. 
minor  and  S.  depressus.  In  any  case,  the 
flattened  musk  turtle  is  a 
morpbofogically  distinct  turtle  that  is 
found  only  in  the  upper  Black  Warrior 
River  system  of  Alabama  (Seidel  and 
Lucchino,  1981). 


According  to  unpublished  data  of 
David  Ck)se  (Mount  1961),  male 
flattened  musk  turtles  mature  in  fom*  to ' 
sbi  years  at  a  body  length  of  60-65  mm 
(2.4-£6  in),  whereas  females  mature  in 
sbc  to  eight  years  at  a  body  length  of  70- 
75  mm  (2.8-3.0  in).  Females  lay  two 
clutches  of  eggs  each  season  with  an   . 
average  of  three  eggs  per  chttcfa. 

Ahbongh  the  flattened  musk  turtle  is 
capable  of  living  in  a  variety  of  streams 
and  lakes,  its  optimum  habitat  appears 
to  be  a  free-flowing  large  creek  or  smaH 
river  having  vegetated  shallows  about  2 
feet  deep  ahemating  with  pools  3.5-5 
feet  deep,  these  with  a  detectable 
current  and  with  an  abundance  of 
submerged  rocks  with  crevices  between 
them,  overlapping  flat  rocks,  or 
accumulations  of  boulders.  "Iliere  should 
be  abundant  molhiscan  fauna,  low  silt 
load  and  deposits,  low  nutrient  content 
and  bacterici)  count,  moderate 
temperature,  and  minima]  pollution 
(Estridge,  1970;  Mount  1981). 

Historically,  the  flattened  musk  turtle 
was  found  in  the  upper  Black  Warrior 
River  system  of  Alabama  from  the  fah 
line  northward  (Tinkle.  1959;  Estridge, 
1970;  Mount,  1976;  Mount.  1981:  Ernst  et 
al.,  1983).  Present  populations  are 
beUeved  to  exist  only  upstream  from 
Bankhead  Dam  in  Blount  Cullman.  , 

Etowah,  Fayette,  Jefferson,  Lawrence, 
Marshall.  Tuscaloosa,  Walker,  and 
Winston  Counties.  A  number  of 
populations  have  been  extirpated, 
reduced,  or  otherwise  affected. 

Herpetologists  have  been  concerned 
about  the  status  of  the  flattened  musk      ' 
,  tmlle  since  it  was  first  collected  In  1952 
and  1953.  Tinkle  (1958)  stated,  "The 
remarkable  isolation  ...  in  the  upper 
drainage  of  the  Black  Wamor  is 
inexplicable  at  present  but  may  indicate 
imminent  extinction."  Estridge  (196^0) 
stated  that  "the  population  density 
seem*  to  be  declining."  Iverson  (1977b) 
wrote,  in  reference  to  the  flattened  musk 
turtle  and  a  subspecies  of  the  pretty 
shiner,  Notropis  bellus,  "Continue^ 
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habitat  destruction  in  the  area  will 
undoubtedly  result  in  the  extinction  of 
at  least  these  two  Blade  Warrior 
endemics."  Seidel  and  Luccfaino  (1981) 
stated  "It  is  likely  that  continued  habitat 
disturbance  in  the  ufqier  Black  Warrior 
will  completely  eliminate  remnants  of 
the  rocky  stream  environments  and 
therefore  seriously  threaten  the  status  of 
&  depressus." 

A  symposfum  sponsored  by  the 
Alabama  Department  of  Conservation 
and  Natural  Resources  resulted  in  the 
publication  of  a  list,  endorsed  by  the 
Department,  which  included  the 
flattened  musk  turtle  as  a  threatened 
species  (Mount  1976).  Based  on  such 
evidence,  the  Service  included  die 
flattened  musk  turtle  in  a  notice  of 
review  of  the  status  of  12  species  of 
turtles,  published  in  the  Federal  Register 
for  June  6, 1977  (42  FR  28903). 
Infonnatioa  was  solicited  to  determine  if 
this  species  should  be  listed  under  the 
Endangered  Species  Act  Infonnation 
obtained  from  heipetologists,  inrJnriing 
Drs.  Robert  Mount,  James  Dobie,  Cari 
Ernst,  John  Iverson.  R.  Bruce  Bury, 
Stephen  Edwards,  and  George  Pisani. 
suggested  that  the  flattened  musk  turtle 
should  be  listed  as  threatened. 

In  view  of  the  concern  expressed  by 
herpetologists  and  comments  received 
on  the  Notice  of  Review,  the  Service 
.contracted  in  1980  with  Dr.  Robert  H. 
Kleunt  to  help  verify  the  status  of  the 
flattened  musk  turtle.  His  study, 
conducted  during  1981,  contributed 
additional  evidence  that  the  continued 
existence  of  the  flattened  musk  turtle  is 
threatened.  The  following  year,  the 
Service  included  the  flattened  musk 
turtle  as  a  category  1  species  in  a  Notice 
of  Review  of  Vertebrate  Wildlife  for 
Listing  as  Endangered  or  Threatened 
Species  (December  30, 1982;  47  FR 
58454).  Category  1  comprises  taxa  for 
which  the  Service  has  substantial 
information  on  hand  to  support  the 
biological  appropriateness  of  proposing 
to  list  the  species. 

The  status  survey  of  Mount  (1981) 
investigated  68  sites  (50  above 
Bankhead  Dam)  in  the  upper  Black 
Warrior  River  system  during  1981.  Even 
though  a  one-season  study  with  one  or  a 
few  collections  at  each  site  has.limited 
application,  comparisons  with  earUer 
collections  and  habitat  conditions  can 
be  made.  Prior  to  1981,  only  29  sites  (19 
above  Bankhead  Dam)  had  been 
collected.  Sites  that  were  collected  both 
in  1981  and  prior  to  1981  can  be 
aggregated  into  10  areas.  No  healthy 
flattened  musk  turtles  were  collected  at 
four  of  these  area^  in  1981. 

Mount  was  able  to  collect  flattened 
musk  turtles  at  22  of  his  50  sites  above 
Bankhead  Dam.  However,  die 


specimens  collected  at  0  of  these  sites 
had  abnormal  appearance  or  behavior. 
At  7  other  sites  he  found  no  juveniles 
(the  percentage  of  juveniles  collected  in 
1981,  22  percent,  was  less  than  die 
percentage  before  1961, 58  percent). 
Thus  only  9  of  the  50  sites  Mount 
examined  appeared  to  have  healthy, 
reproducing  populations. 

Mount  (1961)  categorized  the  flattened 
musk  turtle  habitat  based  upon  his 
collections  and  field  observationB.  From 
his  observations,  a  major  problem  was 
sikation.  He  collected  no  healthy 
specimens  at  any  site  diat  showed 
heavy  siltation.  with  one  exception. 

A  correlation  can  be  shown  between 
Mount's  field  observations  and  U.S. 
Geological  Survey  (USGS)  water  quality 
recordb  from  1966  through  1961  (USGS 
1959-1961, 1974-1962. 1960a  and  1960b). 
The  average  of  24125  sediment  records 
from  sites  where  Mount  collected  no 
specimens  in  1961  was  190  milligrams 
per  liter  (average  of  sites— 107 
milligrams  per  Uter)  and  the  average  of 
180  records  where  spedmens  were 
collected  was  84  miD^pams  per  liter 
(average  of  sites — 60  milligrams  per 
liter).  There  was  also  a  correlation  with 
spedfic  conductance  records.  The 
average  of  746  records  where  no 
specimens  were  collected  was  276 
micromhos  (average  of  sites — 350 
micromhos)  and  the  average  of  321 
records  where  specimens  were  colleded 
was  131  micromhos  (average  of  sites — 
157  micromhos).  According  to  E.  R. 
German  (U.S.  Geological  Survey), 
specific  conductance  values  greater  than 
175  mocromhos  probably  indicated  add 
mine  drainage  (Knl^t  and  Newton. 
1977).  Based  on  USGS  water  quality 
records,  and  Mount's  collections,  field 
observations,  and  habitat 
characterizations,  only  15  percent  (142 
out  of  947  river  miles)  of  streams  in  the 
Black  ^arrior  River  Basin  remain  good 
quality  habitat  for  the  flattened  musk 
turtle. 

Following  review  of  the  Mount  status 
survey,  the  Alabama  Department  of 
Conservation  indicated  in  1982  its 
support  of  any  Federal  regulations  that 
might  be  forthcoming  in  regard  to  the 
flattened  musk  turtle.  The  Reptiles  and 
Amphibians  Comxnittee  at  the  Alabama 
Non-Game  Wildlife  Conference  on  July 
15  and  16, 1983,  assigned  the  statiis  of 
"Threatened  and  Declining"  to  this 
turtle.  Dr.  ICaren  Bjomdal  and  Dr.  Don 
Moll  of  the  Freshwater  Chelonian 
Specialist  Group  of  the  bitemational 
Union  for  Conservation  of  Nature/ . 
Survival  Service  Commission 
recommended  listing  the  flattened  musk 
turde  because  of  its  limited  distribution 
and  negative  impacts  of  soil  erosion, 
pollution  and  overcollecting. 


The  Alabama  Cod  Assodation 
sponsored  additional  study  and  survey 
work  on  the  flattened  musk  turtle  during 
1963,  under  die  projed  directorship  of 
Dr.  Cari  A.  Ernst  A  report  by  Ernst  and 
his  field  assistants  (Ernst  et  ai,  1963). 
which  contained  a  smaller  appended 
report  compiled  by  personnel  of 
Dmmmond  Coal  Company  (Hubbard  et 
ai,  1963),  was  released  for  review  by  the 
Service  in  November.  1984.  The 
following  observations  pertain  to  the 
data  or  condusions  presented  by  Ernst 
et  ai,  in  many  instances  as  diey  relate 
to  the  eariler  study  by  Mount  (1961). 

Wire  net  trapping  at  night  was  the 
primary  survey  method  in  these  studies, 
supplemented  by  hand  capture  while 
wading.  Ernst  et  ai  used  %  inch  mesh 
traps,,  while  Mount  used  1  inch  mesh 
traps.  The  1983  study  was  more 
intensive,  recording  1250  trap  nights  or 
4.6  times  as  many  as  the  Mount  study 
(272  trap  nights).  A  proportionately 
greater  nuo^ier  of  turtles  was  taken  in 
1983.  but  the  overall  density  suggested 
by  509  turtles  or  0.407  per  trap  ni^t  is 
very  doa^  to  Mount's  1961  trap  yidd  of 
110  turties  OT  0.404  per  trap  night  Hand 
capture  results  were  also  simUar.  with 
0.28  turtles  per  man  hoar  of  search  in  the 
later  study  and  0i23  turtles  per  man  hour 
in  Mount's  study.  Ernst  et  aL  cdlected 
no  flattened  musk  turtles  at  46  percent 
of  the  sites  trapped,  and  categorized 
oidy  27  percent  of  the  67  sites  they 
examined  as  having  "moderate  to  high 
density"  populations.  They  collected 
some  turtles  in  at  least  thriee  locationr 
where  Mount  had  collected  none,  but 
Mount  had  assessed  two  of  those  as 
likely  to  support  populations.  Several  of 
the  sites  where  &n8t  et  ai  reported  no 
turdes  were  listed  by  Mount  as  unlikely 
to  support  populations. 

Ernst  et  al.  (1983)  found  habitat  diat 
was  heavily  degraded  by  surface 
mining,  forestry,  agriculture,  and 
impoimdments,  as  welt  as  evidence  of 
declining  flattened  musk  turtie 
populations.  However,  they  think  there 
is  evidence  that  populations  are 
apparentiy  recovering  on  one  stream 
from  severe  past  pollution  from  surface 
mining,  whidi  occurred  over  20  years 
ago.  llie  included  report  of  Hubbard  et 
al.  (1983)  found  flattened  musk  turtles  at 
two  of  five  sites  sampled  below  mined 
areas  and  concluded  that  viable, 
reproducing  populations  can  exist  in  a 
stream  receiving  runoff  fiom  surface 
mines.  One  of  these  sites  contained  a 
strong  population  of  flattened  musk 
turtles,  whereas  the  other  site  contained 
intergrades  with  S.  minor peltifer. 

Condusions  and  recommendations  of 
Ernst  et  al.  (1983)  were  different  bom 
those  of  Mount  (1981)  as  follows:  (a)  The 
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major  source  of  sediment  seems  to  be 
agriculture,  not  surface  mining;  (b)  sand 
does  not  seem  to  be  harmful  unless  it  is 
so  deep  that  all  boulders  are  covered, 
although  there  is  indeed  an  inverse 
correlation  between  silt  and  day 
particles  and  population  densities:  (c) 
chemically,  the  waterways  appear  to  be 
improving;  (d)  the  emphasis  on  trapping 
over  hand  collecting  in  both  studies  may 
have  biased  the  samples  against 
juveniles  and  thus  weakened  the  case 
for  low  reproduction  (this  opinion  is  not 
supported  by  site  comparisons  in  either 
study):  (e)  the  biggest  future  threat  is 
commercial  collecting:  (f)  flattened-musk 
turtles  are  more  numerous  than  the  ^ 
Mount  study  indicates;  (g)  the  species 
should  be  treated  as  a  case  of  special 
concern,  not  listed  as  threatened. 

Other  than  the  number  of  trap  hours, 
there  are  few  substantive  differences  in 
the  fundings  of  the  reports  by  Ernst  et  al. 
(1983)  and  Mount  (1981).  Both  show  that 
the  majority  of  the  historic  habitat  at 
present  lacks  viable  populations  of  the 
flattened  musk  turtle. 

On  December  1. 1983,  the  Service 
received  a  petition  to  list  the  flattened 
musk  turtle,  dated  Novembo-  30, 1983, 
from  the  Environmental  Defense  Fund. 
Findings  were  published  in  the  Federal 
Register  on  April  5, 1984  (48  FR  13558). 
and  July  18, 1985  (50  FR  29238),  that  the 
petition  contained  substantial  biological 
information  to  indicate  that  a  listing 
action  is  warranted.  This  proposed  rule 
constitutes  a  second  required  12-month 
finding  on  that  petition  that  the  action 
requested  is  warranted. 

Summary  of  Factors  Affecting  the 
Spedea 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  part  424)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  morff  of 
the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  flattened  musk  turtle 
[Stemothenis  depressus)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification  or  curtailment 
of  its  habitat  arrange.  SUtation  appears 
to  be  a  primary  factor  affecting  the 
habitat  of  the  flattened  musk  tiirtle. 
Adverse  effects  of  silt  seem  to  be:  (1)  the 
extirpation  or  reduction  in  populations 
of  moUusks  and  other  invertebrates  on 
which  the  turtles  feed.  (2)  physical 
alteration  of  the  rocky  habitats  where 
the  turtles  seek  food  and  cover,  and  (3) 
development  of  a  substrate  in  which 
heavy  metals  and  ether  chemicals  that 


may  be  toxic  to  the  turtles  tend  to 
accumulate. 

The  entire  upper  Black  Warrior  River 
Basin  is  underlain  by  tlie  Black  Warrior 
and  Plateau  Coal  Fields.  Accelerated 
erosion  (in  3  percent  of  the  Basin) 
produces  89  percent  of  the  sediment 
jrield.  Mining  was  responsible  for  50 
percent  of  the  accelerated  erosion  in 
1975  and  is  projected  to  still  provide 
over  20  percent  in  2020.  The  U.S. 
Department  of  Agriculture  (USDA)  Soil 
Conservation  Service  based  this 
projection  on  adherence  to  the  existing 
1975  Surface  Mine  Regulations  (USDA, 
1980).  The  Alabama  Surface  Mine 
Commission  notes  the  annual  rate  of 
coal  production  by  surface  mining 
increased  about  30  percent  from  1975  to 
1985.  The  area  disturbed  by  surface 
mining  in  the  flattened  musk  turtle  range 
through  1975  was  117  square  miles.  The 
estimated  probable  area  to  be  disturbed 
from  1975  to  1990  is  129  square  miles 
and  from  1990  to  2020  is  419  square 
miles,  an  increase  of  350  percent  over 
1975,  assuming,  because  of  other  energy 
source  competition,  no  increased  rate 
past  2000  (USDA,  1980). 

The  timber  removal  rate  is  projected? 
to  increase  from  50  cubic  feet  per  acre 
per  year  in  1980  to  90  cubic  feet  per  acre 
per  year  in  202a  which  is  almost  a 
twofold  ra*e  increase.  The  projected 
annual  gross  erosion  from  commercial 
forest  land  in  the  Black  Warrior  River 
Basin  increases  from  5,350  thousand 
tons  in  1980  to  9,542  thousand  tons  in 
2020,  a  78  percent  increase.  Also,  the 
soil  to  be  lost  from  crop  land  and 
pasture  land  is  projected  to  be  2,509,600 
tons  above  the  "allowable  annual 
erosion"  (soil  naturally  replaced)  by  the 
year  2020  (USDA,  1980). 

For  fisheries,  the  desirable  sediment 
yield,  according  to  EPA,  is  3.6  million 
tons  per  year  of  total  sediment 
IHt>duction.  The  projected  annual 
sediment  yield  is  8.7  million  tons  by 
2020,  almost  three  times  the  desired 
yield  (USDA,  1980). 

The  flattened  musk  turtle  is 
susceptible  to  chemical  and  sewage 
pollution  that  may  cause  shell  erosion, 
infections,  and  loss  of  mollusks  and 
other  invertebrate  food  organisms 
(Mount,  1981).  Some  of  the  sources  of 
pollution  are  acid  mine  drainage, 
agricultural  chemicals,  and  industrial 
and  residential  effluents.  Water 
pollution  in  the  Black  Warrior  River 
Basin  has  already  resulted  in  the 
degradation  of  the  fishery  resource 
(USDA,  1980). 

Some  of  Alabama's  most  severe  water 
quality  problems  are  located  in  the 
Black  Warrior  River  Basin,  particularly 
in  the  Birmingham  area.  There  are  13 
streams  classified  only  for  agricultural 


and  industrial  water  supply  or  industrial 
operations  in  the  Basin  (USDA,  1980). 
irhe  human  population  in  the  Black 
Warrior  Basin  is  projected  to  increase  33 
percent  between  1975  and  2020  (USDA, 
1980),  which  may  aggravate  the  water 
quality  problem. 

The  most  pervasive  class  of 
eitvironmental  contaminants  found  in 
aquatic  ecosystems  originates  from  non- 
point  sources  such  as  agriculture, 
energy-related  activities,  surface  mining, 
and  urban  development  (U.S.  Fish  and 
Wildlife  Service.  USFWS,  1983). 
According  to  a  study  reported  by  the 
Geological  Survey  of  Alabama  (1983),  on 
the  Tyro  Creek  watershed  of  the  Black 
Warrior  River  Basin,  contaminant 
concentrations  increased  in  accordance 
with  the  percent  of  the  Basin  surface- 
mined.  The  upper  Basin  is  also  subject 
to  acid  mine  drainage,  except  for 
streams  above  Smith  Lake  and  the  upper 
section  of  Mulberry  Fork  (USDA,  1980). 

A  stu^  of  surface  miifing  effects  in 
southeastern  Virginia  (Matter  et  oL, 
1978)  concluded  that:  (>)  The  total 
abundance  of  fish  and  benthic 
invertebrates  (and  biomass  of  fish)  was 
reduced  in  streams  draining  abandoned 
mines,  and  these  reductions  bore  some 
relation  to  the  degree  of  sedminentation; 

(2)  taxanomic  richness,  for  both  fish  and 
invertebrates,  was  reduced  in  streams 

^with  abandoned  mines  in  their 
watersheds;  and  (3)  sulfate,  total 
hardness,  and  silt  indices  were  elevated 
in  streams  draining  abandoned  mines. 

Vaughan  et  al.  (1978),  in  a  study  of  the 
New  River  drainage  basin  of  Tennessee, 
found  that:  (1)  Insect  species  richness 
and  equitability  recover  20  years  after 
mining:  however,  a  qualitative  analysis 
of  community  structure  demonstrates 
alteration  in  species  composition;  (2) 
fish  populations  in  streams,  where 
upstream  migration  was  possible,  could 
recover  to  premining  species  diversity; 

(3)  diatom  communities  did  not 
completely  recover,  although  there  were 
significant  increases  in  species  diversity 
with  increased  time  since  mining;  and 

(4)  contour  mining  for  coal  profoundly 
affects  population  size,  species  richness, 
and  equitability  of  the  different  groups 
of  organisms  studied,  but  it  seems  that 
streams  can  return  to  a  "healthy" 
condition  over  a  period  of  perhaps  20 
years. 

Navigation  and  flood  control  projects 
will  alter  flattened  musk  tiirtle  habitat: 
however,  the  magnitude  of  that  effect  is 
unknown.  There  is  an  existing 
navigation  channel  on  the  Black  Warrior 
River  covering  approximately  88  river 
miles  (U.S.  Army  Corps  of  Engineers, 
USAGE.  1982).  There  are  also  potential 
projects  on  Valley  Creek  and  Village 
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Creek,  tributaries  of  the  Black  WatTior 
CUSACE.  1964).  Tliere  is  one  oonq>leted 
Soil  Conservation  Service  project 
(Bristow's  Creek)  and  one  project 
authorized  for  construction  (Mod  Creek) 
in  the  upper  Black  Warrior  River  Basin 
(USDA.  1964). 

B.  OveruUhzaUbn  for  coaanercial 
recreational,  scientific  or  educational 
purposes.  The  flattened  musk  turtle  has 
been  listed  for  sale  on  several  dealer 
price  lists  at  prices  above  $80  each. 
Documented  collections  have  induded 
169  individuals  from  two  streams.  136 
turtles  from  a  four-mile  stretch  of  one 
stream,  and  20  to  30  specimens  frtun  a 
single  pool  at  one  time.  Most  of  the 
formerly  good  populations  have  been 
considerably  reduced  in  this  way  in 
recent  years.  As  discussed  under  Factor 
"O."  below,  measures  to  prohibit  this 
have  been  enacted  by  the  State.  Because 
it  favors  clean,  shallow  water,  this  turtle 
is  highly  vulnerable  to  overcoUecting, 
and  one  or  a  few  knowledgeable 
collectors  can  seriously  reduce  the 
population  in  a  short  period  of  time. 

C.  Disease  or  predation.  FUtteiied 
musk  turtles  are  susceptible  to  shell 
erouion  and  infections,  especially  as  a 
secondary  effect  of  water  pollution 
(Mount.  1081).  Mount  (1961)  also  noticed 
unusual  basking  behavior  that  he 
believed  was  induced  directly  or 
indirectly  by  oneor  more  contaminants 
in  the  stream.  A  commercial  collector 
reported  returning  almost  15  percent  of 
the  turtles  captured  to  the  stream 
because  of  some  "defect"  Estridge 
(1970)  found  three  out  of  seven 
specimens  parasitized  by  a  protozoan 
agent  of  turtle  malaria.  Ernst  et  aL  (1983) 
found  some  specimens  heavily 
parasitized  by  a  leech  that  carries  the 
protozoan. 

Natural  predation  has  not  been  well 
dociunented  or  quantified  on  the 
flattened  musk  turtle.  The  greatest 
impact  of  predation  by  fish,  birds, 
mammals,  and  reptiles  is  most  likely  to 
be  on  the  eggs  and  hatchlings,  although 
even  adults  are  small  enou^  to  be 
susceptible  to  the  larger  predators. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Permits  for 
discharges  from  surface  mining  and 
wastewater  treatment  plants  are 
granted  by  the  U.S.  Environmental 
Protection  Agency  through  the  Alabama 
Department  of  Environmental 
Management  The  U.S.  Forest  Service 
and  Soil  Conservation  Service  have 
agency  guidelines  to  reduce  siltation 
from  timber  and  agricultu'-  ?1  operations. 
Environmental  impact  studies  are 
required  for  projects  and  permitted 
activities  by  the  U.S.  Army  Corps  of 
Engineers,  the  Federal  Midway 
Administration,  and  other  Federal 


agencies.  However  none  of  these 
presently  consider  the  specific  effects  of 
particular  actions  on  ttie  flattened  musk 
turtle.  Conduct  of  Federal  activities, 
permits,  and  funding  considered  likely 
to  affect  the  flattened  musk  turtle  in 
con8ultati(m  with  the  Service,  pursuant 
to  Section  7  of  die  Endangered  Species 
Act  as  amended,  would  help  to  secure 
survival  and  recovery  for  the  spedes. 

A  recent  bill  by  the  Alabama 
legislature  (May  21. 1964)  prohibiting  the 
taking  of  flatt^ed  musk  turtles  in 
Alabama  may  be  a  deterrent  to 
commercial  overexploitation. 

E  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Several  biological  characteristics  of  the 
flattened  musk  turtle  increase  its 
vulnerability  to  the  threats  discussed 
previously.  This  turtle  does  not  mature 
sexually  until  4-8  years  of  age,  and  lays 
only  two  clutches  of  eggs  per  year  widi 
an  average  of  duee  eggs  per  clutch 
(Mount  1961).  lliis  low  reproductive 
rate  reduces  the  abihty  of  the  species  to 
recover  rapidly  from  adverse  habitat 
changes  or  respond  to  conservation 
activities.  Since  the  flattened  musk 
turtle  occurs  only  in  the  upper  Black 
Warrior  River  Basin,  it  evidently  has 
rather  specific  habitat  requirements. 
This  factor  increases  tibe  likelihood  of 
adverse  impact  from  habitat 
modifications.  Flattened  musk  turtles 
feed  primarily  on  mollusks,  which  are 
particulariy  susceptible  to  siltation  and 
water  pollution.  The  turtles  also  feed 
and  spend  virtually  all  of  their  time  at 
the  stream  bottom  and  thus  are  in 
almost  constant  contact  with  any  toxic 
bottom  sediments  that  may  be  present 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faged  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  flattened 
musk  turtle  as  threatened.  It  appears 
that  the  flattened  must  turtle  is  likely  to 
become  in  danger  of  extinction  within 
the  foreseeable  future  throughout  sil  ot 
a  significant  portion  of  its  range  as 
indicated  by  the  following:  (1)  Absence 
bom  historical  sites.  (2)  low 
reproductive  rate,  (3)  diseased 
specimens  and  abnormal  behavior,  (4)' 
loss  of  suitable  habitat  due  to 
accumulated  sediment  (5)  loss  of  food 
organisms,  (6)  degraded  water  quality 
bom  sillation.  altered  specific 
conductance,  chemicals,  and  sewage,  (7) 
projected  increase  of  ail  threats  listed 
above,  (8)  susceptibility  to  over 
collecting,  and  (9)  biological 
characteristics,  such  as  low 
reproduction,  habitat  requirements,  food 
habits,  and  behavior,  which  magnify 


adverse  impacts.  Critical  habitat  is  not 
being  desipiated.  for  reasons  discussed 
in  the  next  section. 

Critical  Habitat 

Section  4(aK3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  tiiis 
time.  As  discussed  under  Factor  "B"  in 
the  above  "Summary  of  Factors 
affecting  the  Species,"  the  flattened 
musk  turtle  is  threatened  by  taking,  an 
activity  difficult  to  detect  and  prohibit 
PubUcation  of  critical  habitat 
descriptitms  would  make  this  species 
even  more  vulnerable  and  increase 
enforcement  problems.  Therefore,  it 
would  not  be  prudent  to  determine 
critical  habitat  for  the  flattened  musk 
turtle  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  Usted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  indude  recognition, 
recovery  actimu,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  Usting  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  Usting.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(A)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  proposed. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402,  and 
are  now  under  revision  (see  proposal  at 
48  PR  29990;  June  29, 1983).  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat  If  a  species  is  listed 
subsequently,  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
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activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species,  the  responsible 
Federal  agency  must  enter  into  formal 
consultation  virih  the  Service. 

Several  Federal  activities  are 
expected  to  involve  the  welfare  of  the 
stream  habitats  in  the  Black  Warrior 
River  Basin  and  could  be  affected  by  the 
listing  of  the  flattened  musk  turtle  as 
threatened.  In  most  instances  the 
magnitude  of  possible  effects  would 
need  to  be  determined  in  consultation 
with  the  Fish  and  Wildlife  Service. 
Examples  are:  U.S.  Forest  Service 
activities  such  as  a  clear  cutting,  road 
building,  and  chemical  application  that 
could  discharge  silt  and  chemicals  into 
the  Black  Warrior  River  system;  mineral 
leases  issued  by  the  Bureau  of  Land 
Management;  projects  by  the  Federal 
Highway  Administration  that  could 
discharge  silt  and  chemicals  into  the 
Black  Warrior  River  system;  and  certain 
U.S.  Army  Corps  of  Engineers'  projects 
and  permits,  such  as  dredging  and  soil 
disposal,  that  could  alter  flattened  musk 
turtle  habitat.  Projects  funded  by  the 
U.S.  Department  of  Agriculture  through 
the  Agricultural  Stabilization  and 
Conservation  Service  and  Soil 
Conservation  Service  may  produce  both 
beneficial  and  adverse  effects. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  In 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  listed  species.  It  also  is  illegal 
to  possess,  sell,  deliver,  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22. 
17.23.  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances. 


permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

If  Usted  under  the  Act,  the  Service  will 
review  this  species  to  determine 
whether  it  should  be  considered  for 
placement  on  the  appendices  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  and  on  Uie  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western 
Hemisphere. 

Public  Coaunents  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  Comments  particularly  are 
•ought  concerning: 

(1)  Biological  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  flattened 
musk  turtle: 

(2)  The  location  of  any  additional 
populations  of  the  flattened  musk  turtle 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  the 
flattened  musk  turtle;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  flattened  musk  turtle. 

Final  promulgation  of  the  regulation  of 
the  flattened  musk  turtle  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  fiom  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  Endangered  Species  Field 
Supervisor  (see  addresses  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 


Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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the  administrative  record  as  indicated 
under  the  ADDRESSES  section  in  this 
documenL 
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The  primary  author  of  this  proposed 
rule  is  Mr.  John  J.  Pulliam.  m  (see 
ADDRESSES  section)  at  601/960^4900. 


FTS  490-4900.  Dr.  George  Drewiy  of  the 
Service's  Washington  Office  of 
Endangered  Species  served  as  editor. 

List  of  Subjects  in  SO  CIR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Hants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— [AMENDED! 

Accordingly,  it  is  hereby  proposd  to 
amend  Part  17.  Subchapter  B  of  Chapter 
L  Title  SO  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L  94-^,  90  StaL  911:  Pub.  L  95-632.  92  SUt 
3751;  Pub.  L  96-159. 93  Stat  1225;  Pub.  L  97- 
304. 96  Stat  1411  (16  U.S.C  1531  ef  £^9). 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "Reptiles."  to  the  List  of 
Endangered  and  Threatened  Wildlife. 

917.11    Endangfd  wKHt>fMtened 


(h)«  •  • 


\ 


Conwnon  nsnw 


oCMnonc  nsmv 


Statu* 


Critail 


SpKW 


RsmiES 

Tun*.  ItalMiwd  I 


Siamolhanadapntaut. 


U.&A.(AIJ- 


Enlir*- 


Dated:  October  9. 1985. 
P.  Daniel  Smitii. 

Acting  Deputy  Assistant  Secretary  for  Pish  ■ 

and  Wildlife  and  Parks. 

[FR  Doc  85-26126  Filed  10-31-85:  8:45  am) 
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auttxjrity,  fifing  of  petitions  arxl 
appications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttiis  sectioa 


ACTION 

Members  of  Perfonnance  Review 
Board;  Revision  of  List 

agency:  action. 

action:  Revision  of  list  of  Perfonnance 
Review  Board  Positions. 

summary:  action  publishes  the 
revised  list  of  positions  which  comprise 
the  Performance  Review  Board 
established  by  ACTION  under  the  Civil 
Service  Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Veronica  D.  Trietsch.  Director  of 
Personnel  ACTION.  806  Connecticut 
Avenue.  NW..  Washington.  DC  20525 
(202)  634-9261. 

SUPf>L£MENTARY  INFORMATION:  The  CivlI 

Service  Reform  Act  of  1978  (CSRA). 
which  created  the  Senior  Executive 
Service  (SES),  requires  that  each  agency 
establish  one  or  more  performance 
review  boards  to  review  and  evaluate 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  appointing 
aAhority  concerning  the  performance  of 
the  senior  executive. 

The  positions  listed  below  will  serve 
as  members  on  the  ACTION 
Performance  Review  Board. 

1.  Deputy  Director.  ACTION. 
Chairman. 

2.  Associate  Director  for  the  Office  of 
Domestic  Operations.  ACTION. 

3.  Associate  Director  for  the  Office  of 
Management  and  Budget.  ACTION. 

4.  Deputy  General  Counsel,  ACTION. 

5.  Assistant  Director  for  Performance 
Management,  Office  of  Personnel 
Management. 

6.  General  Counsel.  ACTION. 


7.  Deputy  Directw  of  Personnel. 
Genera]  Services  Administration. 

Issued  in  Washington.  DC  on  October  18. 
1985. 

Donna  M.'  Alvaiado, 

Director.  ACTION. 

[FR  Doc.  85-26079  Filed  10-Sl-«5;  8.-45  am] 

BttXMQ  COOE  MS».«1-II 


Sctwdult  for  Awarding  Stnlor 
Executive  Service  Perfonnance 
Awards:  (Bonuses) 

agency:  ACTION. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
schedule  for  awarding  senior  executive 
service  bonuses. 
FOR  FURTHER  INFORMATION  CONTACT 

Veronica  D.  Trietsch,  Director  of 
Personnel.  ACTION,  806  Connecticut 
Avenue  NW..  Washington,  DC  20525, 
(202)  634-9261. 

SUPPLEMENTARY  INFORMATION:  Office  of 

Personnel  Management  Guidelines 
require  that  each  agency  publish  a 
notice  in  the  Federal  RegUter  of  the 
.agency's  schedule  for  awarding  Senior 
Executive  Service  Bonuses  at  least  14 
days  prior  to  the  date  on  which  the 
awards  will  be  paid. 

Schedule  for  Awarding  Senior  Executive 
Service  Bonuses 

ACTION  intends  to  award  Senior 
Executive  Service  Bonuses  for  the  1984- 
1985  rating  cycle.  Payouts  will  occur 
before  December  31. 1985.  Issued  in 
Washington,  D.C.  on  October  18, 1985. 
Donna  M.  Alvarado, 
Director.  ACTION. 
[FR  Doc.  85-26078  Filed  10-31-85;  8:45  am] 

BiLUNO  COOe  6050-01-11 


COMMISSION  ON  CIVIL  RIGHTS 

Michigan  Advisory  Committee; 
Meeting  and  Agenda 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Michigan  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  and  adjourn  at  9:00 
p.m.  on  November  21, 1985,  at  the 
Michigan  Inn,  16400  J.L.  Hudson  Dr., 
Southfield,  Michigan.  The  purpose  of  the 


meeting  is  to  discuss  planning  for 
Committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Charies  H. 
Tobias  or  Clark  Roberts.  Director  of  the 
Midwestern  Regional  Office,  at  (312) 
353-7371.  (TDD  312/886-2188).  Hearing 
impaired  persons  who  will  attend  die 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  6ve  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  |Mt)visions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Waahii^toa  DC,  October  28. 
1985. 

BertSihrar. 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-26065  Filed  10-31-85;  8:45  am] 

BHJJNQ  COOC  S33S-01-M 


Mlssissipf>i  Advisory  Committee; 
Meeting  and  Agenda 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights 
that  a  meeting  of  the  Mississippi 
Advisory  Committee  to  the  Commission 
will  convene  at  8:30  ajn.  and  adjourn  at 
5:30  p.m.  on  November  22, 1985.  at  the 
Tunica  Facility  Building,  Moon  Landing 
Road,  Tunica,  Mississippi.  The  purpose 
of  the  meeting  is  to  discuss  equality  in 
municipal  services  in  Tunica, 
Mississippi. 

Persons  desiring  additional  , 

information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Louis 
Westerfield  or  Bobby  Doctor,  Director  of 
the  Southern  Regional  Office  at  (404) 
221-4391,  (TDD  404/221^391).  Hearing     ' 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 
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Dated  at  Washington.  DC,  October  2S. 
1965. 

Bart  Silver. 

Assistant  Staff  Director  for  Regional     ' 
Programs. 

[FR  Do«f  85-28066  Filed  10-31-85;  8:45  am] 
MLUNQ  OQoe  eaia-ai^i 


New  Mexico  Adviaory  Committee;* 
Meeting  and  Agenda 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  RuJes  and  Regulations 
of  &e  U.S.  Commission  on  CivU  Rights, 
that  a  meeting  of  the  New  Mexico 
Advisory  Committee  to  the  Commission 
will  convene  at  8:30  a.m.  and  adjourn  at 
9K)0  pjn.  on  November  22, 1985,  at  the 
Howard  Johnson's  Motor  Lodge, 
Roadrunner  Room.  2800  S.  Valley  Drive, 
Las  Cruces,  New  Mexico.  The  purpose 
of  the  meeting  is  to  receive  briefings  on 
civil  rights  developments  in  southern 
New  Mexico. 

Persons  desiring  additional  - 
infonnation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Vincent 
Montoya  or ).  Richard  Avena,  Director 
of  the  Southwestern  Regional  Office  at 
(512)  229-5570.  (TDD  512/229-5580). 
Hearing  impaired  persons  who  wrill 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  28, 
1985. 
Bart  Silver, 

Assistant  Staff  Director  for  Regional 
Programs 

(FR  Doc  85-26067  Filed  10-31-85;  8:45  am] 

MiUNQ  CODE  asas^i-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

The  MCTL  Implementation  Technical 
Adviaory  Committee;  Partially  Cloaed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  November  21, 
1985, 9:30  a.m..  Herbert  C  Hoover 
Building,  Room  1092, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  The  Committee  advises  and  assists 
the  Office  of  Export  Administration  in 
the  implementation  of  the  Militarily 
Critical  Technologies  List  (MCTL)  hito 


the  Export  Administration  Regulations 
and  provide  for  continuing  review  to 
update  the  Regulations  as  needed. 
Agenda: 

1.  IntroHuction  of  members  and 
attendees. 

2.  Presentation  of  papers  or  comments 
by  the  public 

3.  Remarics  by  the  Acting  Chairman. 

4.  Election  of  Chairman. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  February  19. 
1985.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  The  Simshine  Act.  Pub. 
L  94-409.  that  the  matters  to  be 
disctissed  in  the  Executive  Session 
should  be  exempt  &x>m  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
witii  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properiy  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6626, 
U.S.  Department  of  Commerce, 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated  October  28, 1985. 
KfiltoD  M.  Baltas. 

Director,  Technical  Programs  Staff ,  Office  of 
Export  Administration. 
[FR  Doc.  85-28133  Filed  10-31-85;  8:45  am] 
-MLUNo  coK  aeii-or-M 


Appllcationa  for  Duty-Free  Entry  of 
Scientific  Inatrumenta;  New  York 
Medical  College  et  aL 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  88-651;  80  Stat  897;  15  CFR  Part  301). 


we  invite  comments  on  the  question  of 
whether  instnunents  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)  (3)  and  (4)  of  tiie  regulations 
and  be  filed  within  Ig)  days  with  the 
Statutory  In^rart  Programs  Staff.  US. 
Department  of  Comment,  Washington. 
DC  20230.  AppUcations  may  be 
examined  between  8:30  A.M  and  5KX) 
P.M.  in  Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC 

Docket  No.  85-087R.  Applicant:  New 
York  Medical  College,  Biochemistry 
Department.  Valhalla.  NY  10595. 
Instrument  Automatic  Recording 
Spectropolarimeter,  Model  )-S0a 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  February  27, 1985. 

Docket  No.  85-117R.  Applicant 
Auburn  University,  Department  of 
Chemical  Engineering.  230  Ross  Hall, 
Auburn.  AL  36849.  Instrument 
Secondary  Ion  Rass  Spectrometer  with 
Accessories.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Fadnal  Registar  of  April  8, 1985. 

Docket  No.  8&-172R.  Applicant  U.S. 
Ceolo^cal  Survey,  Water  Resources. 
Division.  1950  Constant  Avenue. 
University  of  Kansas,  Lawrence.  KS 
66046.  Instnmient  Terrain  Conductivity 
Meter.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  June  11, 1985. 

Docket  No.  85-302.  Applicant  Virginia 
Commonwealth  University,  Medical 
College  of  Virginia,  Department  of 
I%ysiology  ft  Biophysics.  Box  551, 1101 
E  Marshall  Street  Richmond,  VA  23298. 
Instrument:  Micromanipulator 
(hydraulic)  with  S-axes  of  motion.  Model 
MO-102.  Manufacturer  Narishige 
Scientific  Instnmient  Laboratory,  Japan. 
Intended  use:  The  instrument  is 
intended  to  be  used  for  studies  of 
chloride  transport  mechanisms  in 
epithelial  cells  in  experiments 
conducted  to  determine  the  intracellular 
ion  activity  changes  with  ion  sensitive 
double-barreled  microelectrodes: 
Application  received  by  Conunissioner 
of  Customs:  September  25, 1985. 

Docket  No.  85-303.  Applicant 
Univ^ity  of  California,  Lawrence 
Livermore  National  Laboratory,  P.O. 
Box  5012,  Livermore.  CA  9455a 
Instnunent  X-Ray  Streak  Camera 
System,  Model  C1936.  Manufacturer: 
Hamamatsu  Corporation.  Japan.     . 
Intended  use:  Research  and  study  of 
phenomena  related  to  the  diagnosis  of 
fast  particle  (electron  and  proton)  beams 
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and  plaamat  created  by  the  vaporization 
of  materials  by  high  energy,  very  high 
energy  density  particle  and  photon 
beams.  The  results  of  the  research  will 
be  used  to  optimize  these  properties  for 
generation  of  microwave  energy  and 
transport  of  particle  beams.  Application 
received  by  Commissioner  of  Customs: 
September  25, 1965. 

Docket  No.  85-308.  Applicant 
University  of  Southern  California, 
University  Park,  Los  Angeles,  CA  900ea 
Instrument:  Electron  Paramagnetic 
Resonance  ^)ectrometer.  Model  ER 1200 
with  ER/251 ENDOR  Accessory. 
Manufacturer  Bruker-Miysik  AG,  West 
Germany.  Intended  use:  Hie  article  is 
intended  to  be  used  for  research 
projects  that  include  the  study  of 
organic  metals/conducting  polymers 
such  as  polyacetylene,  metalloproteins 
such  as  nitrogenase  which  plays  the 
critical  role  in  nitrogen  fixation, 
fhiorocarbons  being  developed  for 
potential  use  as  blood  substitutes,  spin- 
labeled  proteins  which  play  critical 
roles  in  cellular  structure  axid  function, 
and  of  fundamental  free  radical 
mechanisms  in  organic  chemistry.  All 
properties  to  be  investigated  relate  to 
paramagnetism  and  indude  electron 
nuclear  hjrperfine  coupling  constants 
and  tensors,  electron  Zeeman 
interactions,  electron  relaxation  rates, 
and  concentrations  of  paramagnetic 
species.  In  addition,  the  instrument  will 
be  used  in  formal  and  informal  courses 
to  train  scientists  in  the  use  of  the 
instrument  and  in  subsequent  analysis 
and  application  of  data.  Application 
received  by  Commissioner  of  Customs: 
October  1, 1985. 

Docket  Na  85-300.  Applicant: 
Harvard  University,  Purdiasing 
Department,  1350  Massachusetts 
Avenue,  Cambridge,  MA  01238. 
Instrument  Monodisperse  Aerosol 
Generator.  Manufacturer  Lavoro  E 
Ambiente,  Italy.  Intended  use:  The 
instrument  willije  used  in  research  to 
determine  how  the  inhalation  of  aerosol 
boli  containing  oil  droplets  may  serve  as 
a  valuable  clinical  test  of  lung  function. 
In  the  experiments,  human  subjects 
inhale  the  bolus  to  a  known  volumetric 
depth  in  the  lungs,  breath  hold  for  a 
known  period  of  time  during  which 
some  of  the  particles  settle  onto  airway 
walls,  and  then  fully  exhale. 
Measurements  of  airway  size  at  each 
volumetric  lung  depth  are  made  by 
comparing  the  number  of  particles 
inhaled  and  exhaled  as  a  function  of 
breath  holding  time.  Measurements  of 
convective  gas  transport  are  made  in  the 
same  fashion  except  that  the  subject 
does  not  breath  hold.  By  comparing 
measurements  of  airway  size  and 


convictive  gas  tranqxKt  in  healthy 
persons,  with  thoae  made  in  smokers 
and  patients  with  diagnosed  lung 
disease  it  will  be  possible  to  evaluate 
whether  these  tests  provide  clinically 
relevant  information.  Application 
received  by  Commissioner  of  Customs: 
October  1. 1985. 

Docket  Na  85-3ia  Apirficant  Cornell 
University,  120  Maple  Avenue,  Ithaca. 
NY  14853.  Instrument  Electric  Field 
Boom  Assemblies.  Model  3600. 
Manufacturer  SAAB  Space,  Seden. 
Intended  use:  The  instrument  will  be 
used  to  investigate  the  mctgnitude  and 
direction  of  electric  fields  in  space 
during  NASA  CRTT  Rocket  Flight 
experiments.  Application  received  by 
Commissioner  of  Customs:  October  1. 
1985. 

Docket  No.  85-312.  Applicant:  Our 
Lady  of  the  Lake  Regional  Medical 
Center,  5000  Hennessy  Boulevard,  Baton 
Rouge,  LA  70809.  Instrument  Electron 
Microscope.  Model  EM  109  with 
Accessories.  Manufacturer  Carl  Zeiss. 
West  Germany.  Intended  uss:  The 
instrument  Is  intended  to  be  used  to 
investigate  ultrastructural  morphology 
of  nucleated  blood  cells  during 
experiments  conducted  to  categorize 
leukemic  cells  using  ultrastructure 
parameters.  In  addition  Uopsies  of 
human  liver  will  be  studied  to  determine 
which  metabolic  disease  can  be 
categorized  or  diagnosed  on  the  basis  of 
ultrastructural  morphologic 
characteristics  alone.  Experiments  will 
also  be  conducted  to  determine  if  there 
are  morphologic  features  which  permit 
the  identifications  of  subgroups  of  the 
various  diseases,  with  different 
prognoses,  types  of  treatment,  etc.  The 
instnmient  will  also  be  used  to  instruct 
pathology  residents  and  physicians  in 
the  use  of  a  technique  for  the  diagnosis 
of  otherwise  unclassifiable  malignant 
tumors,  the  categorization  of  various 
types  of  glomerulonephritis,  the  speciic 
identification  of  certain  infectious 
processes,  and  the  classification  of 
various  metabolic  diseases.  Application 
received  by  Conmiissioner  of  Customs: 
October  3, 1985. 

Docket  No.  85-313.  Applibant:  Boston 
University  School  of  Medicine,  60  E. 
Concord  Street.  Boston.  MA  02118. 
Instrument  Rotating  Anode  X-Ray 
Generator.  Model  GX-20  with 
Accessories.  Manufacturer  Marconi 
Avionics.  Limited,  United  Kingdom. 
Intended  use:  The  instrument  is 
intended  to  be  used  for  the  examination 
of  the  physical  and  molecular 
interactions  of  Upids  (fats)  and  proteins 
in  living  systems,  to  compare  these 
properties  to  those  of  model  systems,  to 
lean  how  i^ysical  state  affects 

/ 


metabolism  and  vioe-versa. 
Investigations  will  also  be  conducted  to 
understand  the  molecular  basis  of 
normal  lipid  transport  and  membrttoe 
fimction.  and  ultimately  to  undwstand 
the  molecular  basis  off  cooditioas  in 
which  lipids  accumulate,  such  as 
atherosclerosis.  Application  received  by 
Commissioner  oCCustoms:  October  3, 
1985. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Na  ll.lOK,  Inqrartatioo  of  Duty^'ree 

Bducatiooal  and  Scientific  Materials) 

FmriiW.CkMl. 

Director,  Statutory  Import  Pngnum  Staff. 

[PR  Doc  85-28134  Filed  l(Ml-aS:  8^45  am] 


Applcalfont  for  Difty-Free  Entry  Of 
SctentNle  lnstrum«nt«  Unlvertlty  of 
Notre  Dame  ot  ai. 

Puruant  to  section  6(c)  of  the 
Educational  Scientific  and  Cuhoral 
Materials  Importation  Act  of  1966  (Pub. 
L  80-651;  80  Stat  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
whidi  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
9  301.5(a)  (3)  and  (4)  of  the  r^julations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW.,  Washington.  DC. 

Docket  No.  85-314.  Applicant 
University  of  Notre  Dame.  Radiation 
Laboratory.  Notre  Dame,  IN  40556. 
Instrument  FT  Interferometric 
Spectrophotometer,  Model  DA3.10  with 
Accessories.  Manufacturer  Bomem. 
Incorporated.  Canada.  Intended  use:  The 
instrument  will  be  used  to  study 
molecular  intomediates  and  products  of 
chemical  reactions  induced  by  ionizing 
radiation.  Samples  will  be  irradiated  in 
cobalt  gamma  ray  sources  or  with 
ultrdviolet  light  and  analyzed  with  the 
instrument  to  determine  the  structures 
and  rates  of  (dis)appearance  of 
intermediate  or  product  spedes  thus 
making  it  possible  to  infer  the  chemical 
reaction  mechanism  involved  in 
radiation  chemistry.  In  addition,  the 
instrument  will  be  used  for  thesis 
research  toward  the  PhJ).  de^^e  in 
physical  chemistry.  Application 
received  by  Commissioner  of  Customs: 
October  3, 1965. 
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Docket  Na  86-001.  ^ipiicant: 
Britain  Young  University,  CSieiniatry 
Department.  Busineaa  Office,  lOS  NICB, 
Provo,  UT  84602.  Instnunent  Nitric  add 
annular  diffusion  denuder  with 
Accessories.  Maoubcturer.  Flow 
General  Company.  Italy.  Intended  use: 
The  instrument  is  intended  to  be  used 
for  characterization  of  nitric  add 
chemistry  in  the  plume  of  a  gasfired 
power  plant  with  emphasis  on  chemistry 
in  the  ambient  environment.  The 
primary  educational  benefits  ytHl  relate 
to  Chem  597,  Research  Teduiiques,  for 
about  10  to  12  graduate  students. 
Application  received  byikunndssioBer 
of  Customs:  October  \0. 1965. 

Doclcet  No.  86-002.  Applicant: 
University  of  New  Mexico,  School  of 
Medidne,  North  Campus,  Albuquerque, 
NM  87131.  btstrument  Scanning 
Electron  Nficroscope,  Model  &-600  and 
Accessories.  Manufacturer  Hitachi 
Instruments,  Japan.  Intended  use:  The 
instrument  will  be  used  in  image 
analysis  and  exajnination  ot  normal  and 
abnormal  biological  q>ecimens. 
Principal  application  will  be  ia 
biomedical  researdi.  Most  of  the 
experiments  planned  will  involve 
analysis  of  cell  and  tissue  organization 
as  well  as  localization  and  quantitati(Mi 
of  experimentally  applied  probes. 
Application  received  by  Conunissicmer 
Customs:  October  10, 1985. 

Docket  Na  86-003  Applicant:  Georgia 
Scientific  and  Technical  Research 
Foundation,  Georgia  Institute  of 
Technology,  Office  of  V.P.  Research, 
Room  285,  Atlanta,  GA  30332. 
Instrument:  Mass  Spectrometer,  Model 
MMZAB-C  with  Gas  Chromatograph 
and  Accessories.  Manufacturer  VG 
Analytical  Limited,  United  Kingdom. 
Intended  use:  Studies  of  proteins, 
nudeic  adds,  carbohydrates,  and  lipids 
from  biological  origins.  Samples  are 
obtained  directly  from  living  orgnisms 
and  sediments  as  well  as  natural  and 
synthetic  wastes.  Studies  are  directed  at 
identi^ing  metabolic  prochicts  of 
biological  reactions  and  samples  related 
to  health  eHects  and  environmental 
contamination.  AppUcation  received  by 
Commissioner  of  Customs:  October  10. 
1985. 

Docket  No.  86-004  Applicant: 
University  of  Utah,  Purchasing 
Department,  Room  151,  Annex  Building, 
Salt  Lake  City.  UT  84112.  Instrument: 
Shielded  Demagnetizer.  Model  MSA2. 
Manufacturer  Molsin  Limited,  United 
Kingdom.  Intended  use:  The  instrument 
will  be  used  for  the  study  of  Natural 
Remanent  Magnetization  (NRM]  of 
geologic  specimens  in  rock  magnetic  and 
pateomagnetic  investigations.  Specific 


work  indodes:  NRM  (rf  lowor  crustal 
rocks  and  NRM  and  pateomagnetic 

study  of  combnstioD-inetamorphk:  rocks 
in  southern  Utah.  AppUcation  received 
by  Commissiooer  ctf  Customs:  October 
10,1085. 

Docket  Na  66-006  ^pbcant 
Rensselear  Polytedmic  Institute,  Troy, 
NY  1218&-3Sea  Instrument*  ^t  Profile 
Analysis  Low-energyElectron 
Di&sdometer  (SPA-LEU)). 
Manufacturer  Leybdd-Heraeus  QnbH, 
West  Germany.  Intended  Use:  Ordering 
in  two-dimensianal  chemisorbed 
overiayers.  The  experiments  to  be 
conducted  will  involve  oxygen 
chemisorption  on  tungsten  (112)  surface 
for  accurate  determination  of  the  two 
dimensional  and  critical  exponents.  In 
addition,  the  instrument  will  be  used  in 
the  course  Physics  of  Surface  Anafysis 
to  educate  graduate  students  on  die 
capabilities  and  limitations  of  the 
commonly  used  surface  analysis 
techniques:  Low  energy  Electron 
Diffraction,  Auger  Electron 
Spectroscopy,  X-ray  Photodectron 
Spectroscopy  and  other  emerging 
techniques.  Application  received  by 
Commissioner  of  Customs:  October  10, 
1985. 

Docket  Na  86-006  Applicant  Purdue 
University,  West  Lafayette.  IN  47907. 
Instrument:  Free  Flow  Electrophm^sis 
Apparatus.  Model  Elphor  Vap  22  with 
Accessories.  Manufacturer.  Bender  and 
Holbein  BmbH,  West  Germany. 
Intended  use:  The  instrument  is 
intended  to  be  used  to  subfractitmate 
Golgi  apparatus  of  rat  liver  into 
component  dstemae  with 
subfractionation  along  the  functional 
polarity  axis  of  the  organelle  with 
complete  separation  of  cis  and  trans 
face  cistemae.  Additionally,  the 
instrument  will  be  used  for  other  cell 
and  organelle  separations  based  oa 
small  diHerences  in  charge  such  as 
separation  of  tonoplast  and  plasma 
membrane  from  plants,  removal  of  small 
amounts  of  mitochondrial  contamination 
from  endoplasmic  reticulum,  purification 
of  lysosomes  and  removal  of  plasma 
membrane  contamination  ftom  Golgi 
apparatus  or  lyssome  fivctions  and  vice 
versa.  Application  received  by 
Commissioner  of  Customs:  October  10, 
1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[Fit  Doc.  8&-aB136  Piitd  tO-^l-8S:  8:4&  am] 

BHXINQ  COOE  3ei0-0«4» 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AMD  OTHER  SEVERELY 
HANDICAPPED 

Procurvment  Liat  1986;  DeHttow 

AOCNCV:  Conunittee  for  Purchase  from 
the  Blind  and  Other  Severely  ^ 

handicapped. 

ACTION:  Deletions  from  Procurement 

List. 

summary:  This  action  deletes  from 
Procurement  List  1966  services  provided 
by  woricshops  for  the  blind  and  other 
severdy  handicapped. 
EFfECnVK  DATC  November  1, 1965. 
ADORCSS:  Committee  for  Purchase  fiom 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3500. 
-FOR  RMTHBN  MKNONATION  CONTACT: 
CW.  Fletcher,  (7(»)  557-1145. 
SWPtWNTAItV  wnmmATIOH.  On 
August  2  and  August  30, 1966,  the 
Committee  for  Purchase  from  the  BHnd 
and  Other  Severely  Handicapped 
puMisbed  notices  (SO  FR  31408  and  50 
FR  35266)  of  proposed  additions  to  and   ' 
deletions  fit)m  F^curement  List  1986. 
October  15, 1985  (50  FR  41806). 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4e-48c.  85  StaL  77  and 
41  CFR  51-2A 

Accordin^y,  the  following  services 
are  hereby  deleted  from  Procurement 
List  1986: 

.'Microfilming  Contract  Files,  Dqiartment 

of  the  Navy,  OICC  Trident,  Bremerton, 

Washington 
Tax  Form  Order  Fulfillment  Service, 

Internal  Revenue  Service,  Buffalo, 

New  York 
E.R.  Alley,  Jr., 
Acting  Executive  Director. 
[FR  Doc.  85-26120  Filed  10-31-85;  8:45  am) 

SILUNG  CODE  M2S-IS-a 


Procurement  Uat  1966; 
Additions 


agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMmARV:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1986  a  cmnmodity  to  be  produced  by 
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and  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  December  4, 1985. 
AOOHESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  RmTNER  MFORMATKM  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
supn£a«MTiUiv  mfonmation:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

AdditioDS 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  woiiuhops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  Procurement 
List  1986,  October  15, 1985  (50  FR  41809): 

Commodity 

Test  Set.  Lead,  6625-01-121-0510 

Services 

Food  Service  Attendant,  Homestead  Air 

Force  Base,  Florida 
Janitorial/Custodial,  U.S.  Appraisers' 

Stores,  408  Atlantic  Avenue.  Boston. 

Massachusetts 
Janitorial/Elevator  Operator.  Potomac 

Annex  Buildings  1-7, 23rd  &  E  Streets, 

N.W.:  Central.  East  &  South  Buildings, 

2430  E  Street  N.W.,  and  1724  F  Street. 

N.W.,  Washington.  D.C 
EiL  Alley,  |r. 
Acting  Executive  Director. 
[FR  Doc  85-26119  Filed  10-31-85;  8:45  am] 

MLUNQ  CODE  M2C-33-II 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttM  Secrstary 

DOO  Advisory  Group  on  Electron 
Devices;  Advteory  Committee  Meeting 


:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
date:  The  meeting  will  be  held  at  9:00 
a.m..  Wednesday,  November  13, 1985 
and  at  8:30  a.m..  Thursday,  November 
14. 1985. 

ADORESS:  The  meeting  will  be  held  at 
Sandia  National  Laboratories, 
Albuquerque,  New  Mexico  87185. 


FOR  njRTNni  mFORMATKM  CONTACT: 
Becky  Terry,  AGED  Secretariat  2011 
Crystal  Drive;  Arlington.  Virginia  22202. 
SUFPUSMKNTARV  INTORMATION;  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director.  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advise  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  Woiking  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
includes  such  programs  as  intergrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463.  as  amended.  (5 
U.S.C  App.  n  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  hsted  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Patrida  H.  Means, 

C^D  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
Octot>er  29. 1985. 
[FR  Doc  85-26182  Filed  10-31-85;  8:45  am] 

BtUJNQ  COOC  3S-01-M 


Department  of  the  Air  Force 

Pul>lic  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collectioo  and  Form  Number,  if 
applicable  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

EXISTING  COLLECTION  IN  USE 
WITHOUT  AN  OMB  NUMBER. 


Application  for  AFROTC  Membership 

(AFROTC  Form  20) 

This  form  is  used  by  college  students 
to  apply  for  the  Senior  Air  Force  , 

Reserve  Officer  Training  Corps 
(AFROTC)  Program.  The  information 
provided  is  used  in  determining  the 
applicants'  eligibility  to  participate  in  a 
program  which  could  result  in  the 
applicant  receiving  a  commission  in  the 
United  States  Air  Force. 

Individuals 
Responses  17,000 
Burden  hours  8,500 

ADORCSSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building.  Washington.  DC  20503 
and  Mr.  Daniel ).  Vitiello,  DOD 
Clearance  Officer.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302. 
telephone  number  (202)  746-0933. 
SUPPLEMENTARY  MPORMATION:  A  copy 

of  the  information  collection  proposal 

may  be  obtained  from  TSgt.  C.  L 

Harrell,  AFROTC/RRFP.  MaxweU,  AFB, 

AL  36112-6663,  telephone  number  (205) 

293-7841. 

Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

October  29, 1985. 

[FR  Doc  85-26181  Filed  10-31-85;  8:45  am] 

ntUNQ  CODE  SI1IH>1-« 


Department  of  ttie  Army 

Army  Advisory  Panel  on  ROTC  Affairs; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  panel  meeting: 

Name  of  Panel:  Army  Advisory  Panel  (m 
ROTC  Affairs. 

Date  of  Meeting:  November  19  &  20. 1985. 

nace:  The  Pentagon.  Washington,  DC. 

Time:  8.-00  a.m.-4:30  pjn..  November  19, 
1985;  8.-00  a.m.-ll:30  a.m.,  November  2a  1985. 

Proposed  Agenda:  The  meeting  will  consist 
of  briefings  and  discussions.  The  meeting  is 
open  to  the  public.  Any  interested  person 
may  appear  before  or  file  a  statement  with 
the  Panel  at  the  time  and  in  the  manner, 
permitted  by  the  Panel.  It  is  projected  that  the 
following  events  will  take  place  during  the 
meeting.  After  opening  remarks  by  Major 
General  Prillaman  and  the  Chairman  of  the 
Panel,  Dr.  Wilson,  any  administrative  matters 
requiring  attention  will  t>e  resolved.  The 
Panel  will  t>e  then  briefly  addressed  by  a 
senior  member  of  the  Army  staff.  Followring  a 
short  recess,  the  Department  of  the  Army 
Scientific  and  Engineering  ROTC  Cooperative 
Program  will  be  explained  to  the  Panel.  This 
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program  aUow»  ROTC  cadiU  to  putidpate 
in  adantiJSc  and  ngbwering  profacta  at  US 
govarament  tautaOationa.  Discuasion  of  this 
promising  Army  initiattve  wiO  MIow.  In  a 
continuatioB  of  discoasiaea  from  the  July 
Pafoel  BHatii«  at  Port  B^agg.  dta  Panel  WiO 
once  again  ajcaaina  Ike  DemograpUc  Isaae. 
i.e.,  the  problems  expected  dae  to  the  dechne 
in  die  number  of  military  age  malea  between 
now  and  dia  end  of  the  century.  Thia  problem 
impacts  on  ROTC  the  Amy  and  the 
academic  world.  Following  lunch,  the  Panel 
will  consider  propoaed  changes  in  the  RC7FC 
organization.  On  die  morning  of  November 
20^  the  Panri  will  meet  in  general  session  to 
formulate  recoanmendatioRS.  consider 
progresa  made  on  ptevious  Panel 
recBRHBeodations  and  to  adect  a  date  for  die 
Panel  summer  meeting. 

Joim  P.  PriUamao. 

Major  GeaeraL  USAnny  Commander,  ROTC 
[FR  Doc  aS-aeiM  Filed  10-31-85: 8:46  am} 
■HJJNS  OOK  sn»4a4i 


Dvfenm  NudMr  Agency  <DNA) 

Memberahip  of  the  Defenee  Nuclear 
Agency  Perfonnance  Review  Boarda 

AOENCV:  Department  of  Defense, 
Defense  Nuclear  Agency. 

action:  Notice  of  membership  of  the 
Defense  Nuclear  Agency  Performance 
Review  Boards. 


If:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Boctfds  (PRBs)  of 
the  Defense  Nuclear  Agency.  The 
puUication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4).  The 
Performance  Review  Boards  provide  fair 
aad  impartial  review  of  Senior 
Executive  Service  performance 
appraisals  and  make  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense  Nuclear 
Agency. 

EFKCllWK  date:  The  effective  date  of 
service  for  the  af^vointees  of  the  DNA 
PRBs  is  November  1, 1965. 

FOR  RIRTHER  INFOMNATION  CONTACT: 

Allen  I.  Barice,  Chief,  Civilian  Personnel 
Management  Division  (KfPCV),  Defense 
Nuclear  Agency,  Washington,  DC. 
20310-3398  (202)  325-7591/92. 

8UPPiail|NTAIlV  INFORMATION:  The 
names  and  titles  of  the  members  of  the 
DNA  PRBs  are  set  forth  below.  All  are 
DNA  officials  unless  otherwise 
identified: 

Bondl 

Myers.  Lawrence  S.  Jr.,  Scientific 
Advisw  to  Director,  Anned  Forces 
Radiology  Research  Institute  (AFRRI) 

Somers,  James  W.,  Chief,  Lethality  and 
Hardenmg  Division 


Rubensteiii,  Mortoa  U  AiaistiAt  to 

Deputy  Director  (Science  k 

Technology)  for  Ilieoretical  Researdi 
Sevin,  Eugene.  Assistant  to  Deputy 

Director  (Sdmca  &  Teduwlo^)  for 

Experimental  Research  ' 
Cikotas,  Bronius,  Chief.  Electromagnetic 

Pulse  Effects  Division 
Macomber,  Merit  M.,  Deputy  Director 

for  Systems  and  Techniques.  Defense 

Mapping  Agency 

Boerdn 

Falter,  Vincent  E..  MG.  USA— Deputy 

Director  ((^rations  & 

Administration) 
Sevin,  Eugene — ^Assistant  to  Deputy 

Director  (Science  ft  Technology)  for 

Experimental  Researdi 
Unger,  Don  A^  Chief,  Strategic 

Structures  Division 
Carew,  Paul,  Comptroller 
Soper,  Gordon.  Sdentific  Assistant  to 

Deputy  Director  (Science  ft 

Tedkoology) 
Ullrich.  George  W.,  Chiet  Aerospace 

Systems  Division 
Dr.  Robert  Lyons— Deputy  Dtfector. 

Office  of  Advanced  Technology. 

Defense  Cammunkatkios  Agency 
Roberta  K.  Peters,  Deputy  Staff  Director. 

Civilian  Personnel,  Defense  Logistics 

Agency  (Alternate) 
Linda  M.  I 


Alternate  OSD  Federal  Register  L/aiaon 
Office,  Department  of  Defense. 
October  29, 1965. 

[FR  Doc  85-26183  Filed  lO-Sl-85;  8:45  am) 


DEPARTMENT  OF  EDUCATION 

Propoeed  Irif onnetion  CoHeetkm 
Re<|iieeta 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SumiARV:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  pn^osed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  2, 1985. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Educaticm.  Office  of  Management  and 
Budget.  726  Jackscm  Race.  NW..  Room 
3208,  New  Executive  Office  Buikling. 
Washington.  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collectioD  requests  should  be  addressed 


to  Margaret  E  Webster.  Department  of 
Educatitui,  400  Maryland  Avenue.  SW.. 
Room  4074.  Switzer  Building, 
Washington.  DC  20202. 


FOR  FURTHCR  INTOWMATION  COHTACn 
Margaret  B.  Webster,  (202)  428-7301.    , 

suppLEamfT ART  MFomiATiONe  Sectim 

3517  of  the  Paperwoik  Reduction  Ad  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agendes  and  the  public  an  early 
opportunity  to  comment  on  information 
coDection  requests.  C^IB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
partic4>ation  in  die  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  pubhshes  this  notice 
containing  propoaed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection. 
grouped  by  office.  c(»itains  die 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  m 
reinstatement  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Rec(»dkeeping  burden;  and  (8)  Abstract 

OMB  invites  public  ctmunent  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  October  29. 198&. 
Linda  M.  Comba. 

Deputy  Undersecretary  for  Management 

Office  of  Elementary  and  Secondary 
Efhication 

Type  of  Review  Requested  New. 

Title:  Performance  Status  Report  tat 
Magnet  Schools  Assistance  Program. 

Agency  Form  Nxnnber  A10-8P. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden — ^Responses:  44; 
Burden  Hours:  132. 

Recordkeeping  Burden — 
Recordkeepers:  44;  Burden  Hours:  88. 

Abstract  Grantees  under  die  Magnet 
Schools  Assistance  Program  are 
required  to  submit  a  performance  status 
repKwt  annoaUy.  Reports  are  used  to 
monitcH'  compliance  with  terms  and 
conditions  of  grant  awards. 

Office  of  Postaecondary  Education 

Type  of  Review  Requested:  Extension. 


<s 
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Title:  Certification  of  Project  Costs  for 
College  Housing  Loan  and  Academic 
Facilities  Programs. 

Agency  Form  Number  ED  1143. 

Frequency:  Close-out. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions. 

Reporting  Burden — ^Responses:  155; 
Burden  Hours:  155. 

Recordkeeping  Burden — 
Recordkeepers:  0;  Burden  Hours:  0. 

Abstract:  Information  on  project  costs 
is  required  of  recipients  of  funds  under 
the  College  Housing  Loan  and  Academic 
Facilities  Programs  in  order  to  account 
for  all  the  costs  incurred  under  the 
subsidized  project.  The  purpose  of  the 
data  collection  is  to  determine  costs 
eligible  for  Federal  assistance  tmder 
these  programs. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review  Requested:  Extension. 

Title:  Report  of  Children  Transferring 
to  Local  Agency  Programs 
Recordkeeping. 

Agency  Form  Number  NA. 

Frequency:  Annually. 

Affected  Public:  State  governments. 

Reporting  Burden — Responses:  0; 
Burden  Hours:  0. 

Recordkeeping  Burden — 
Recordkeepers:  10,000;  Burden  Hours: 
10,000. 

Abstract:  The  State  educational 
agency  must  maintain  data  each  year  on 
the  number  of  children  who  leave  State 
institutions  and  return  to  local  school 
systems. 

[FR  Doc.  85-28122  Filed  10-31-85;  8:45  am) 

BILLING  CODE  400O.«f-M 


Intergovernmental  Advisory  Council 
on  Education;  Meeting 

aocmcy:  Intergovernmental  Advisory 
Council  on  Eduation. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Executive  Committee  of 
the  Intergovernmental  Advisory  Council 
on  Education.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act. 
DATE  November  18, 1985. 

ADDRESS:  Department  of  Education.  400 
Maryland  Avenue  SW.,  Room  4003, 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Jacqueline  E.  McGregor,  Executive 
Director,  Intergovernmental  Advisory 
Council  on  Education,  Department  of 
Education,  300  7th  Street  SW., 
Washington,  D.C  20202.  (202)  472-6464. 


8UPPLCMCNTARY  INFORMATION:  The 

Intergovernmental  Advisory  Council  on 
Education  was  established  under 
section  213  of  the  Department  of 
Education  Organization  Act  (20  U.S.C. 
3423).  The  Council  is  established  to ., 
provide  assistance  and  make 
recommendations  to  the  Secretary  and 
the  President  concerning 
intergovernmental  policies  and  relations 
pertaining  to  education.  The  meeting  of 
the  executive  committee  is  open  to  the 
pubic.  The  meeting  is  scheduled  fiiom  11 
a.m.  to  2  pm  on  November  18.. 

The  proposed  agenda  includes: 
— Budget 
— Timetable  for  Council  Activities 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the 
Intergovernmental  Advisory  Council  on 
Education  300  7th  Street  SW..  Room  513, 
Washington,  D.C. 

Signed  at  Washington,  D.C.  on  Monday, 
October  28, 1985. 
A.  Wayne  Roberts, 
Deputy  Undersecretary  for 
Intergovernmental  and  Interagency  Affairs. 
[FR  Doc.  85-26102  Filed  10-31-85:  8:45  am] 

MLLMQ  CODE  4000-01-M 


Offica  Of  Educational  Research  and 
Improvement 

Awards  and  Grants;  Applications 

agency:  Department  of  Education. 
ACTION:  Application,  Notice  for  New 
Awards  under  The  Library  Services  and 
Construction  Act  Special  Projects 
Grants  to  Indian  Tribes  and  Hawaiian 
Natives  Program  for  Fiscal  Year  1986. 

■::: — — 

Programmatic  and  Fiscal  Information 

Applications  are  invited  for  new 
projects  for  Special  Projects  Grants 
authorized  under  sections  5(c)(2)  and 
5(d)(2)  and  Title  IV  of  the  Library 
Services  and  Construction  Act,  as 
amended  by  Pub.  L.  98-480  (20  U.S.C. 
351  et  seq.). 

The  Secretary  awards  Special  Projects 
Grants  on  a  competitive  basis  in 
accordance  with  S  772.31  of  the  program 
regulations  to  (1)  eligible  Indian  tribes 
that  have  received  Basic  Grants  and 
have  proposed  projects  designed  to 
estabPish  or  improve  public  library 
services  for  Indians  residing  on  or  near 
reservations,  and  (2)  organizations 
primarily  serving  and  representing 
Hawaiian  natives,  recognized  by  the 
Governor  of  Hawaii,  that  propose 
projects  designed  to  estabUsh  or 
improve  public  library  services  for 
Hawaiian  natives.  After  consultation 
with  the  Secretary  of  the  Interior,  the 


Secretary  has  determined  that,  for 
purposes  of  this  program,  an  Indian  tribe 
means  an  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community 
certified  by  the  Secretary  of  the  Interior 
as  being  eligible  for  Federal  special 
programs  and  services. 

The  Department  of  Education  has  not 
requested  funds  for  the  Special  Projects 
Grants  to  Indian  Tribes  and  Hawaiiito 
Natives  Program  for  fiscal  year  (FY) 
1988.  However,  in  the  event  that  funds 
are  appropriated  for  the  program, 
applications  are  invited  to  allow  for 
sufficient  time  to  evaluate  apphcatione 
and  complete  processing. prior  to  the  end 
of  the  fiscal  year. 

In  FY  1985  two  percent  ($2,360,000)  of 
the  appropriation  for  LSCA  Titles  I,  II, 
and  III,  was  set  aside  for  LSCA  Title  IV, 
Library  Services  for  Indian  Tribes  and 
Hawaiian  Natives  Program  ($1,770,000 
for  Indian  Tribes  and  $590,000  for 
Hawaiian  Natives).  Special  Projects 
Grants  are  awarded  from  the  funds 
remaining  after  basic  grants  are  made. 
In  FY  1985, 131  basic  grants  were 
awarded  in  the  amount  of  $457,907, 
leaving  $1,311,128  to  be  awarded  for 
Special  Projects  Grants  on  a  competitive 
basis.  With  these  funds,  18  grants  were 
made.  A  basic  grant  of  $590,000  was 
awarded  to  Hawaii,  leaving  no  funds  for 
Special  Projects  Grants  to  Hawaiian 
natives.  These  grants  were  intended  for 
use  between  October  1, 1985,  and 
September  30, 1986. 

The  number  and  amounts  of  Special 
Projects  Grants  awarded  in  FY  1985  do 
not  bind  the  U.S.  Department  of 
Education  to  a  specific  number  of  grants 
or  to  the  amount  of  any  grant  in  FY  1986, 
unless  that  amount  is  otherwise 
specified  by  statute  or  regulations. 

Closing  Date  for  Transmittal  of 
Applications 

Applications  for  new  awards  must  be 
mailed  or  hand  delivered  on  or  before 
February  24, 1986. 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  (CFDA  No.  84.163),  400 
Maryland  Avenue,  SW..  Washington. 
DC  20202. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  that  are  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  #3, 
7th  and  D  Streets,  SW.,  Washington,  DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time)  daily,  except 
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Saturdays,  Sundays,  and  Federal 
holidays. 

Applicable  Regidations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  regulations  governing  the 
Library  Services  and  Construction  Act 
Specid  Projects  Grants  to  Indian  Tribes 
and  Hawaiian  Natives  Program  in  34 
CFR  Part  772  (50  FR  33185). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75, 77, 78, 
and  79. 

Intetgovenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  Executive  Order  12372 
is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

The  Executive  Order— 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 
own  process  for  review  of  and  conment 
on  proposed  Federal  financial 
assistance; 

•  Increases  Federal  responsiveness  to 
State  and  local  officials  by  requirii^ 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated;  and 

•  Revokes  0MB  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  post-secondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

The  State  of  Hawaii  has  established  a 
process,  has  designated  a  single  point  of 
contact,  and  has  selected  this  program 
for  review. 

Immediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact,  Hawaii's  single 
point  of  contact  to  find  out  about,  and  to 
comply  with,  the  State's  process  under 
the  Executive  Order.  This  single  point  of 
contact  for  Hawaii  is  included  in  the 
application  package  for  this  program. 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 


regional  and  local  entities  must  be 
mailed  or  hand  deUvered  by  April  25, 
1988  to  the  following  address: 

The  Secretary,  U.S.  Department  of 
Education.  Room  4181,  CFDA  84.163, 400 
Maryland  Avenue,  SW,  Washington,  DC 
20202.  Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  "mE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPUCA'nON.  DO  NOT 
SENDAPPUCATIONS  TO  THE 
ABOVE  ADDRESS. 

APPLICATION  FORMS:  Application 
forms  and  program  information 
packages  are  expected  to  be  available 
by  November  29. 1985.  lliese  may  be 
obtained  by  writing  to  the  Library 
Education.  Research  and  Resources 
Branch.  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.,  Room  725, 
Brown  Building,  Washington.  DC  20202- 
1630,  AUention:  L^CA  Title  IV. 

FURTHER  INFORMATION:  For 
further  information  contact  Frank  A. 
Stevens.  Chief,  or  Beth  P.  Fine. 
Education  Program  Specialist.  Division 
of  Library  Programs,  Library  Education, 
Resecu^  and  Resources  Branch,  Room 
725.  Brown  Building.  400  Maryland 
Avenue.  SW..  Washington.  DC  20202- 
1830.  Telephone:  (202)  254-6090. 

PROGRAM  AUTHORITY:  (20  U.S.C 
351  et  seq.). 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.163,  Special  Projects  Grants  to 
Indian  Tribes  and  Hawaiian  Natives 
Program) 

Dated:  October  29, 1985. 
Chester  E.  Finn,  Jr.. 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

[FR  Doc.  85-26123  Filed  10-31-85;  8:45  am] 

MLUNO  COOC  400»-ei-M 


DEPARTMENT  OF  ENERGY 

National  Petroleum  Council;  U^ 
Petroleum  Refining  Coordinating 
Subcommittee  on  U^  Petroleum 
Refining;  Date  Cttange  for  Meeting 

The  date  and  location  of  the  October 
31, 1985,  eighth  meeting  of  the 
Coordinating  Subcommittee  on  U.S. 
Petroleum  Refining  has  been  changed. 
The  new  date  and  location  should  read: 
Thursday,  November  14, 1985,  starting  at 
1:00  p.m.,  in  the  Conroe  Room  of  the 
Four  Seasons  Hotel,  1300  Lamar  Street, 
Houston,  Texas.  Notice  of  this  meeting 
first  appeared  in  50  FR  41562,  Friday, 
October  11, 1985  (FR  DOC  85-24434). 


Issued  at  Wastiington.  D.C,  October  24. 
1985. 

Donald  L.  Bauer, 

Acting  Assistant  Secretary  for  Fossil  Energy. 
[FR  Doc.  85-28186  Filed  10-31-85:  &45  am] 

MXMQ  COM  MSS-01-II 


National  Petroleum  Council; 
Worldwide  Refining  Trenda  Task 
Group;  Date  Change  for  Meeting 

The  date  and  location  of  the 
November  7, 1985,  seventh  meeting  of 
the  Worldwide  Refining  Trends  Task 
Group  has  been  changed.  The  new  date 
and  location  should  read:  Thursday, 
November  14, 1985,  starting  at  9:00  ajn., 
in  the  Conroe  Room  of  the  Four  Seasons 
Hotel  Houston  Center,  1300  Lamar 
Street  Houston,  Texas.  Notice  of  this 
meeting  first  appeared  in  50  FR  42753. 
Tuesday.  October  22. 1985  (FR  DOC  85- 
25161  filed  10/21/85). 

Issued  at  Washington,  D.C.  October  24. 
1985. 

Donald  L  Bauer. 

Acting  Aaaistant  Secretary  for  FoasU  Energy. 
[FR  Doc.  85-26187  Filed  10-Sl-«5: 8:46  am] 
■HXIM  COOC  USS  SI  a 


BonnevMIe  Power  Administration 

Uafc  Loop  Project;  Rndbig  of  No 
Significant  Impact 

agency:  Bonneville  Power 
Administration  (BPA).  DOE. 

AcnOM:  Notice  of  finding  of  no 
significant  impact  for  BPA's  proposed 
Usk  Loop  Project 

summary:  BPA  proposes  to  construct  a 
new  230-kV  double-circuit  wood  pole 
transmission  line  between  the  existing 
Bell-Boundary  No.  2  line  and  a  proposed 
substation  at  Usk,  Washington.  The  new 
Usk  Substation  will  be  located  at  the 
site  of  a  new  papermill  that  the 
Ponderay  Newsprint  Co.  proposes  to 
build.  The  proposed  line  would  be  about 
5  miles  long  and  of  wood  pole  H-frame 
construction;  it  would  loop  one  of  the 
lines  from  the  BPA  transmission  corridor 
about  5  miles  into  the  new  substation. 
The  proposal  would  provide  power 
transmission  for  Pend  Oreille  County 
Public  Utility  District  (PUD)  resources  to 
Usk  in  order  that  the  PUD  may  serve 
increased  loads  on  its  system.  These 
loads  will  be  caused  by  the  addition  of 
the  proposed  papermill  and  associated 
increase  in  business  and  residential 
growth. 

SUPPLEMENTARY  INPORMATION:  The 

proposed  newsprint  mill  consists  of  two 
separate  operations:  (1)  A  chip  storage 
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and  polpfng  fadHty  and  (2)  a  paper 
machine  facility  with  paper  finishing 
equipment  Tbe  PUD  has  indicated  tint 
it  ha«  auflicient  reaovvoea  to  aenre  bodi 
its  exiatbig  lead  and  operatioas  of  the 
new  mitt.  So  long  as  the  PUD  serves  the 
electrical  needs  of  the  newsprint  mill 
with  the  PUD's  own  resources  (which  it 
has  specifically  dedicated  to  aenring  the 
miU),  BPA  resoorces  wiO  not  be  used  to 
serve  this  lood. 

It  is  not  expected  that  the  PUD  would 
ever  ask  BPA  to  serve  the  chip  storage 
and  pulping  facility  because  (1]  the  PUD 
currently  has  enough  resources  to  serve 
the  load  and  (2)  if  it  asked,  the  load 
would  likely  be  a  **new  \ucge  single 
load"  under  Pacific  Northwest  Power 
Act  3(13],  which  means  it  would  have  to 
be  servttl  at  the  relatively  hi^  Pacific 
Northwest  Power  Act  7(f)  rate  (for 
example,  the  new  resources  rate). 
Therefore,  it  is  most  likely  that  the  chip 
storage  and  pulping  bdlity  will  be 
served  by  the  PUD.  adding  no  new 
demands  on  BPA's  resources. 

This  transmission  project  is  jointly 
pwyoacd  by  BPA  ud  the  PUD;  BPA 
would  detigB.  oonatmct,  and  provide 
testing  of  the  proposed  dmdiie-dicuit 
loop  line.  BPA  would  also  provide 
relaying,  controls,  communication,  and 
monitoring  equipment  associated  with 
the  two  line  terminals  and  transformer 
terminals  at  tiw  proposed  PUD  Usk 
SubstaticMi.  BPA  work  would  be 
performed  at  PUD  expense;  final 
arrangements  between  BPA  and  the 
PUD  will  be  made  after  this 
environmental  finding. 

Hie  Environmental  Assessment  (EA) 
prepared  for  this  proposal  (DC^/EA- 
0275)  covers  the  transmission/ 
substation  facilities  that  would  be 
constructed  or  modified  by  BPA  and 
mimmariyps  die  efiacts  of  the  papermill 
which  are  covered  in  the  Washington 
State  EIS.  Transmission  plans  evaluated 
were:  (a)  A  aingle-drcuit  line  fiom  BPA's 
Cusick  Substation  to  the  proposed  Usk 
Substation,  and  (b)  a  doi^le-circuit  loop 
from  the  BPA  Bell-Boundaty  No.  2  line 
to  the  proposed  Usk  Substation.  Three 
route  alternatives  for  the  plans  (one  for 
Flan  A  and  two  for  Flan  B)  were 
evaluated  in  the  EA.  The  summary 
below  of  the  reasons  why  the  proposal 
will  not  have  a  significant  impact  on  the 
human  environment  pertains  to  the  two 
route  alternatives  associated  with  ttie 
double  drcuft  loop  (Plan  B  in  the  EA). 
Other  alternatives  considered  were:  (1) 
Other  construction  options  and  (2)  no 
action.  The  otfier  construction  options 
consist  of  a  57-mile  PUD  transmission 
line  from  Bonndaiy  Dam  or  a  10-mile 
BPA  transnisskm  line  frcnn  BPA's 
Sacfaeen  Svbstation,  with  very  extensive 


expansion  at  Sacheen.  These  other 
altemativca  were  eliminated  from 
further  study  because  tbe  increased 
reliability  and  te  customer  cost 
benefits  derived  from  the  two  plans 
evaluated  would  not  occnr. 

For  further  discussion  of  die  need  ficM- 
the  project  the  proposal,  scope  of 
analysis,  and  the  alternatives,  see  the 
EA. 

Reasons  impacts  are  not  significant 
are  presented  below,  witkjrefierences  to 
appropriate  sections  of  the  EA. 

1.  Short-TeiiB  INsdiiboBca  and 
Compactkn  in  Agrioohiml  Areas  ftom 
Heavy  Equipment  Used  To  BoUd  Hw 


Disturbance  of  crops  would  be 
incidental  because  the  line  is  scheduled 
to  be  buih  between  September  1  and 
October  31. 1966.  after  most  harvesting 
has  been  completed.  Construction 
during  these  two  months  will  minimize 
compaction  and  rutting  by  use  of  heavy 
equipment  because  only  hght 
precipitation  is  received  in  the  county 
during  ths  late  summer  and  early  falL  If 
soils  are  compacted  and  if  requested  by 
a  property  owner,  BPA  will  arrange  for  a 
contractor  or  the  farm  operator  to  do  the 
si^Moiling.  The  farm  operator  will  be 
contacted  to  determine  her/his  preferred 
methods.  RestCM«tian  work  wiU  be  done 
withfai  30  days  after  completion  of  work 
on  each  tract  unless  a  shorter  period  is 
required  to  prevent  further  rianiny  or  a 
longer  period  is  required  to  avoid  crop 
damage  or  unstable  conditions.  [4.2] 

2.  Land  at  die  Base  of  H-Frame 
Structures  Taken  Got  of  Agricultural 
Production 

This  could  be  about  600  square  Feet 
per  structure  (worst  case)  and  could 
provide  an  area  for  vveed  growth  as 
well.  The  alternative  traversing  the 
greatest  amount  of  cropland  (6-1)  would 
remove  about  0.25  acres  bxna 
production.  This  amounts  to  an 
insignificant  loss  considering  the 
thousands  of  acres  of  arable  land  under 
production  in  the  Cusick  Flats  area  of 
the  county  [4.2]. 

3.  Noxious  Weeds  Will  Be  CootroUed 

To  mitigate  any  new  infestation  of 
weeds  that  may  be  caused  by 
construction  of  the  proposed  line,  BPA 
will  take  these  acti<ms  as  part  of  the 
proposed  action:  (1)  Prior  to 
construction,  BPA  wiU  undertake  a 
weed  survey  to  determine  whether 
noxious  weeds  are  present  in  the  impact 
area  of  the  proposed  Ifaie;  (2) 
construction  machinery  will  be  washed 
before  and  after  entering  the 
construction  zone  under  standard 
construction  contract  specifications  to 


prevent  accidental  infestation:  (3)  after 
construction,  BPA  will  make  a  second 
survey  to  determine  whether 
construction  has  caused  or  worsened 
any  weed  infestation;  (4)  in  case  BPA's 
actions  have  caused  or  worsened  a 
noxious  weed  infestation,  BPA  will 
consult  the  local  weed  control  district 
and  landowners  and  adopt  a  plan  to 
eradicate  or  control  weeds;  and  (5)  it  is 
BPA's  policy  to  cooperate  with  the  local 
weed  control  district,  landowners,  and 
land  managers  over  the  life  of  the  line  to 
control  noxious  weed  infestations. 

4.  Temporary  Disturbance  From 
Construcdon  Acfivitfes 

Construction  activities  wiU 
temporarily  disturb  residents  of  the 
area.  Construction  is  not  expected  to 
exceed  two  months  and  would  be 
similar  to  a  small-scale  logging 
operation  or  minor  road  woik.  which 
have  already  occurred  in  the  area. 
Disturbances  to  the  local  population, 
therefore,  are  expected  to  be  minor  and 
short  term.  [4.3] 

5.  Addition  of  Visual  Elemeiils  to  die 
Landscape 

Other  thsn  brief  fore^tMmd  viewing 
by  travelers  on  Hi^ways  20  and  211, 
each  construction  alternative  would  be 
visible  only  to  a  few  residents  in  the 
area.  In  addition,  the  contrast  between 
the  structures  and  their  badcgrouad 
would  be  low  and  the  scale  of  the 
structures  consistent  with  nearby 
features.  [4.4] 

6.  In  Forested  Areas,  Removd  of  From 
18  to  45  Acres  of  Trees  Fhmi  the  Rlg^it- 
of-way,  Taldng  Land  out  of  ftoducfion 
for  the  liSs  of  dw  line 

There  is  much  forest  cover  in  the 
general  area;  the  amount  removed  by 
this  project  would  be  a  very  small 
portion  of  the  total  in  the  county  (0.008 
percent).  [4.4] 

7.  Possible  Archeolofl^cal  Finds  Due  to 
Proximity  to  Newsprint  MiD  Siie,  Where 
Numerous  Camas  Ovens  Have  Already 
Been  Found 

Because  the  proposal  may  have  an 
effect  on  archeological  resources,  BPA 
win  undertake  an  intensive  cultural 
resources  survey  of  the  selected 
transmission  corridor  before 
construction  begins.  Any  cultural 
properties  located  during  the  survey  will 
be  evaluated  in  consultation  with  die 
Washington  State  Historic  Preservation 
Ofiicer  (SHPO)  for  their  significance  and 
eligibili^  for  inclusion  in  ti^  National 
Register  of  Historic  Places.  BPA,  in 
conjoncdon  with  the  SHPO  and  die 
Advisory  Council  on  Historic 
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Water  Resource*  |4.8J 
Social  Impact*  (4.10) 
Economic  Bflect*  [iJB] 
Noi*e  [4^1 


Preservation,  would  develop  appropriate 
mitigation  measures  to  protect  any 
properties  found  to  be  eligible  for 
inclusion  in  the  National  Register.  In  the 
event  that  a  cultural  resource  is  newly 
identified,  construction  in  the  immediate 
vicinity  will  be  stopped  until  all 
applicable  consultation  procedures 
protecting  the  integrity  of  the  resource 
have  occurrea.  [4.11] 

Other  resource  areas  not  summarized 
above  are  those  for  which  predicted 
impacts  were  readily  identified  as 
negligible  or  nonexistent:  they  are  listed 
below  with  references  to  appropriate  KA 
sections: 

Air  Quality  (4.1] 
Devttoped  Land  U*e 

[4-31 
Recreation  (4.5] 
Fi*h  and  Wildlife  (4.6] 
Electrical  and  Biological 

Effect*  (4.28] 

The  lOO-year  floodplain  will  be 
crossed:  however,  the  4-10  structiires 
required  will  be  placed  in  previously 
disturbed  areas  as  much  as  possible  and 
will  be  designed  to  withstand  normal 
flooding,  should  it  occur.  Crossing  this 
area  is  unavoidable  because  the  power 
source  is  on  the  west  side  of  the 
floodplain  and  the  proposed  substation 
is  on  the  east  side.  Therefore,  a 
determination  has  been  made  that  there 
is  no  practicable  alternative  to 
construction  within  the  floodplain  and 
that  the  proposed  action  includes  all 
practicable  measures  to  minimize  harm 
to  or  within  the  floodplain. 

Except  at  Calispell  Creek,  no 
wetlands  as  defined  in  the  U.S.  Fish  and 
Wildlife  Service  classification  will  be 
crossed.  Towers  in  stream-crossing 
areas  will  be  placed  to  eliminate 
construction- in  the  wetland. 

Components  of  Wild  and  Scenic 
River,  National  Trail,  and  Wilderness 
Area  systems  are  not  present 

Related  Documents 

An  environmental  impact  statement 
(EIS)  on  the  proposed  mill  has  been 
prepared  by  the  State  of  Washington  in 
compliance  with  the  Washington  State 
Environmental  PoUcy  Act  (SEPA)  and 
has  been  made  available  to  federal  and 
state  agencies,  as  well  as  to  the  general 
public.  Concurrently,  actions  to  ensure 
consistency  with  federal  and  state 
requirements  have  been  taken  by  the 
applicants.  The  state  EIS  covers  the 
proposed  mill  construction  and 
associated  power  requirements,  focusing 
on  the  mill.  Environmental  in4>acts 
identified  in  the  state  EIS  are 
summarized  and  incorporated  by 
reference  in  BPA's  EA. 


Public  A  vailability 

Copies  of  this  Finding  will  be  mailed 
directly  to  interested  parties  and 
agencies.  Copies  of  the  EA.  this  Finding, 
and  related  documents  cue  available 
upon  request  from  the  Environmental 
Manager  or  from  the  Upper  Colimibia 
Area  Engineer,  at  the  addresses  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Environmental  Manager,  Bonneville 
Power  Administration.  P.O.  Box  3621-SI, 
Portland.  Oregon  07206.  telephone  (503) 
230-5138;  or  Area  Engineer,  Bonneville 
Power  Administration.  Up];>er  Columbia 
Area  Office,  West  920  Riverside 
Avenue,  Spokane.  Washington  99201. 

Determination 

On  the  basis  of  the  information  in  the 
Environmental  Assessment  and  related 
studies,  the  Department  of  Energy  finds 
that  the  proposed  project  is  not  a  major 
federal  action  sigidficantly  affecting  the 
human  environment  in  the  meaning  of 
the  National  Environmenfal  Policy  Act 
42  use  4321  et  aeq.  Therefore,  an 
environmental  impact  statement  «vill  not 
be  prepared. 

Issued  in  Washington,  DC,  October  22, 
1985. 
WUiiaiii  A.  Vanghan. 

Assistant  Secretary,  Environment,  Safety,  and 
Health. 

(FR  Doc  85-26077  Foled  10-81-85;  8:45  am] 
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Economic  Regulatory  Admlnittration 

[Docket  Na  ERA-FC-05-034;  OFP  Caae  Na 
64012-929&-20-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Cartification  by 
Kiondika  Equi^  Entarpilaaa,  Inc. 

AQENCV:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACnow  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  Klondike  Equity 
Enterprises,  Inc. 

SUMMARY:  On  September  30, 1985, 
Klondike  Eqiff ty  Enterprises,  Inc.  (KEE), 
filed  a  petition  with  the  Economic 
Regulatory  Administration  [ERA]  of  the 
Department  of  Energy  (DOE)  requesting 
a  permanent  cogeneration  exemption  for 
a  proposed  electric  powerplant  to  be 
located  at  its  Klondike  I  [b]  facility  in 
Oceanside,  California,  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  [42 
U.S.C.  8301  et  seq.)  ("FUA"  or  "the 
Act").  Title  n  of  FUA  prohibits  both  the 
use  of  petroleum  and  natural  gas  as  a 
primary  enei^gy  source  in  any  new 
powerplant  and  the  construction  of  any 


such  facility  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning    ' 
for  exemptions  from  the  prohibitions  of 
Title  n  of  FUA  are  found  in  10  CFR  Parts 
500. 501.  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  )une  25. 1982  [47  FR  29209. 
July  6, 1982),  and  are  found  at  10  CFR 
503.37. 

The  proposed  powerplant  for  which 
the  petition  was  filed  is  an 
approximately  27.6  MW  [net] 
cogeneration  facility  consisting  of  a  gas 
turbine  and  generator,  a  heat  recovery 
steam  generator,  a  steam  turbine  and 
generator,  an  absorption  refiigerator 
package,  and  andUary  equipment 

The  plant  will  be  constructed  at  a 
facility  consisting  of  two  ice  rinks,  a 
healthdub.  swimming  pool  and 
restaurant  The  plant  will  bum  natural 
gas.  It  is  expected  that  more  than  SO 
percent  of  the  net  aimual  electric  power 
produced  by  KEE  will  be  sold  to  San 
Diego  Gas  ft  Electric  making  the 
cogeneration  facility  an  electric 
powerplant  pursuant  to  the  definitions 
contained  in  10  CFR  500.2.  Hie  facility 
will  also  produce  thomal  eiier^  for  an 
absorption  refrigeration  system,  water 
heating,  and  comfort  heating  system  at 
the  adjoining  recreational  complex. 

ERA  has  deteiminedahat  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  Is  provided  in  the 
"SUPFLEMCNTARV  RIFORMATMN"  section 
below. 

As  provided  for  in  sections  701  fc)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  docimients  tmd  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 
'  Information  Reading  Room.  1000 
Independence  Avenue,  SW,  Room  lE- 
190,  Washington,  D.C  20585,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemaption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  %vith  a 
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statement  of  reanms  therefor,  would  be 
published  in  the  Fedonl  Kagister. 
OAVCS:  Written  comments  are  due  on  or 
before  December  IS,  1965.  A  request  for 
a  public  hearing  must  be  made  within 
tfcds  same  45-day  period. 
AOONCneS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shaU  be  submitted  to:  Case 
Contnrf  Unit.  Coal  ft  Electricity  Division. 
Room  GA-045,  Forrestal  Building.  1000 
Independence  Avenue,  SW. 
Washington.  D.C  20685. 

Docket  No.  ERA-FC-B5-034  should  be 
printed  on  tbe  outside  of  the  envek^ie 
and  the  document  contained  therein. 
FOR  RMTWR  MPONMATMN  OONTACT: 
Steven  ffintz.  Office  of  Fuels  Programs, 

Coal  &  Electricity  Division.  Economic 

Regulatory  AdmMstration.  1000 
.Independenoe  Aveime.SW.  Room 

t;A-045.  Washington.  D.C  20585. 

Pbooe  (202)  2S2-«S06. 
Steven  E.  Ferguson.  Esq^  Office  of 

General  Counsel.  Department  of 

Eneigy.  Forrestal  Building.  Room  6A- 

113. 1000  Independence  Avenue.  SW. 

Washington.  D.a  20565.  Phone  (202) 

2S2-6B47 

SWMXMENTAIIY  MFVKMIATieN:  KEE 
proposes,  to  construct  and  operate  a 
cogeneration  facility  in  Oceanside. 
California,  which  will  (1)  generate 
electrical  power  for  sale  to  San  Diego 
Gas  ft  Electric  and  (2)  produce  steam  to 
meet  the  requirements  of  the  adjoining 
recreational  complex  The  system  will 
consist  of  a  gas  turbine,  a  heat  recovery 
steam  generator,  a  steam  turbine 
generator,  an  absorption  refrigeration 
package  and  ancillary  equipment 

The  cogeneration  facility  is  classified 
as  an  electric  powerplant  under  FUA 
because  more  than  50  percent  of  its  net 
annual  electric  generation  will  be  sold. 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  Ae  requirements  of 
§  503.37(a}(l).  KEE  has  certified  to  ERA 
that: 

1.  The  gas  to  be  consumed  by  the 
cogeneration  facility  will  be  less  than ' 
that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
proposed  powerplant.  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  i  503.37(b);  and 

2.  The  use  of  a  mbctiue  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  fadHty,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

in  accordance  with  the  evidentiary 
requirements  of  {  503.37(c)  (and  in 
addition  to  the  certifications  discussed 


above);  KEE  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  environnaental  impact  analysis, 
as  required  under  10  CFR  503.13, 

In  processing  this  exemption  request. 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1909  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CTR  Part  1500  et  seq.; 
and  DOE  guidelines  in]^lementing  those 
regulations,  published  at  45  FR  20094, 
March  28, 1980.  NEPA  conqiliance  may 
involve  the  preparation  of:  (1)  An 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment  or  (3) 
a  memorandum  to  the  file  findiog  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment  If  an  E3S  is 
determined  to  be  required.  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  tiiat 
KEE  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  D.C.  on  Octolier  25. 
1985. 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  85-28189  Filed  10-31-85;  8:45  am) 
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[Docket  Na  ERA-FC-e5-032;  OFP  Case  No. 
55192-9292-20-24] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Cortifleatlon  by 
Keico  Division  of  Merck  and  Ca  Inc. 

AOENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTKM:  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  Kelco  Division  of  Merdc 
pnd  Company,  Ina 

summary:  On  September  17, 1985,  Kelco 
Division  of  Merck  and  Company,  Inc., 
(Kelco),  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Departeient  of  Energy 
(DOE)  requestinig  a  permanent 
cogeneration  exemption  for  the 
cogeneration  faplity  at  its  Kelco  plant 


located  in  San  Diego,  CaHfomia,  firom 
the  prohibitions  of  Tide  D  of  ^ 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (42  U5,C  8301  et  aeq.)  ("FUA" 
or  "the  Act").  Title  11  of  FUA  prohibits 
both  the  use  of  petroleum  and  natural 
gas  as  a  primary  energy  source  in  any 
new  powerplant  and  the  construction  of 
any  such  facility  without  the  capability 
to  use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  n  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25, 1982  (47  FR  29209, 
July  6. 1982).  and  are  found  at  10  CFR 
503.37. 

The  Kelco  cogeneration  facility,  for 
which  the  petition  was  filed,  consists  of 
three  gas  turbine  generators,  each 
equipped  vsrith  a  waste  heat  boiler  in  a 
cogeneration  configuration.  The 
cogeneration  plant  is  capable  of 
prododng  approximately  27  megawatts 
of  electricity.  TTie  excess  over  Kelco's 
requirements  of  about  7  megawatts  is 
sold  to  San  Diego  Gas  and  Electric,  the 
local  utility.  Since  this  constitutes  more   . 
than  50%  of  the  electricity  generated  by 
the  facility,  it  is  considered  an  electric 
powerplant  pursuant  to  the  definition 
contained  in  10  CFR  |  500.2  Kelco's 
steam  requirements  of  approximately 
180.000  Ibs/hr  are  also  supplied.  The 
facility  bums  natural  gas  or  liqxiid  fuel 
and  will  consume  up  to  120,0004)00  Btu/ 
hr  (low  heating  value)  per  unit  with  a 
maximum  of  360,000,000  Btu/hr  if  this 
exemption  is  granted. 

The  facility  is  currently  operational 
but  operates  below  lOOXXXMNX)  Btu/hr 
(low  heating  value)  per  unit  and  as  such, 
is  nonjurisdictional  under  the  Act  Kelco 
desires  to  operate  at  the  fuel 
consumption  rates  stated  for  which  the 
exemption  is  requested. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 

"SUPPLEMENTAflV  INFORMA'nOfr  section 

below. 

As  provided  for  in  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person  - 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 


upon  requesl  tbrou^  DCffi.  FrMdom  of 
Infofmatioa  Reading  Room.  1000 
Independence  Avenue,  SW.  Rocm  lE- 
190,  Washington.  D.C  20585.  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  (ntler  granting 
or  denying  tlM  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  eire  due  on  or 
before  December  16, 1985.  A  request  for 
a  public  hearing  must  be  made  within 
this  same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  siibmitted  to:  Case 
Control  Unit,  Office<)f  Fuels  Programs, 
Coal  and  Electricity  |)ivision.  Room 
GA-045.  Forrestal  Bu^ldii^  1000 
Independence  Avenoe.  SW, 
Washington.  DXl  20585. 

Docket  No.  ERA-PC-85-032  should  be 
printed  on  the  outside  of  dte  envelope 
and  the  docoment  contained  dierein. 

FOR  nmTHER  INMMMATION  CONTACT: 

Xavier  Poslowsld,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration.  1000  Independence 
Avenue,  SW.  Room  GA-045. 
Washington,  DC  20584,  Telephone 
(202)  252-4708 

Steven  E.  Fei^guson,  Esq..  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  8A- 
113, 1000  Independence  Avenue,  SW, 
Washington,  D.C.  20564,  Telephone 
(202)  252-«947 

SUPPLEMENTARY  INFORMATION:  ERA,  on 
December  7, 1981,  published  in  the 
Federal  Register  (46  FR  59872)  final  rules 
to  implement  the  provisions  of  Title  n  of 
FUA.  These  rules  became  effective  on 
lanaary  6, 1982.  Effective  August  8, 1982 
(47  FR  29209),  additional  rales  were 
issued  by  ERA.  The  FUA  prohibits  the 
use  of  natural  gas  or  petroleum  in  any 
new  major  fiiel  bmiung  instaQations  and 
powerpiants  without  £e  capabQity  to 
use  an  alternate  fuel  as  a  primary 
energy  source  imless  an  exemption  for 
such  use  has  been  granted  by  ERA. 

Kelco  proposes  to  optimize  the  engine 
efficiency  of  its  natural  gas/liquid  fuel- 
fired  27  megawatt  cogeneration  facihty 
at  its  manufacturing  location  in  San 
Diego,  California.  The  electricity 
produced  by  this  facility  in  excess  of  its 
needs  is  to  be  sold  to  San  Diego  Gas  and 
Electric.  The  project  also  provides 
Kelco's  manufacturing  facility  with 
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steam  for  it*  proceee  needs  (designed  et 
ISOjOOO  rbm/ht^-nmxbamm  wHh 
stq^meotal  firing).  The  mi^or 
components  of  ttte  oogeneratioa  facility 
are  three  gas  turbine  generators,  three 
waste  heat  recovery  boilers,  and 
associated  support  equipmenL 

The  modificatione  wiO  permit  more 
efficient  operation  by  increasing  the  fuel 
input  to  120  miOion  Btu/hr  on  a  sin^ 
unit  (360  mfllion  Btn/hr  for  aD  three 
units  together).  Kelco  esthnates  that  the 
facility  wiO  save  1.06  X  10*'  Btu  of  (ril 
and  gas  equivalent  per  year.  The 
incremental  savings  reOTHtng  frran  this 
increased  fuel  iupiaA  aaovaUt  to  270l5  x 
10"  Btn/yr  of  oil  and  gas  equivalent  lite 
facility  is^cuxrently  operating  and  will 
commenoe  operation  at  the  higher  fuel 
input  if  ERA  provides  its  approval 

Section  212(c)  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  &om  Oie 
prohibitions  of  Title  n  of  FUA.  In 
accordance  with  die  requirements  of 
S  503.37(aKl).  Kelco  has  certified  to  ERA 
that: 

1.  The  oil  or  gas  to  be  consmned  by 
the  cogeneration  facility  wiH  be  lees 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  ttie 
proposed  powerplant.  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  S03.37(b);  and 

2.  The  use  of  a  mixture  of  petroletmi 
or  natural  gas  and  an  ahemate  fuel  in 
the  cogeneration  facility,  forwhidi-an 
exen^ition  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  S  S03.37(c)  (and  in 
addition  to  the  certifications  discussed 
above),  Kelco  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  enviroiunental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request. 
ERA  wiH  con^>ly  with  the  requireotents 
of  the  National  Environmental  PoBcy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  Part  1500  et  seq.; 
and  DOE'S  guidelines  implementing 
those  regulations,  pubtisfaed  at  45  FR 
20694.  March  28, 1980.  NEPA  compliance 
may  involve  the  preparation  of  (1)  an 


Environmental  Inqmcl  Statement  (EIS); 
(2)  an  Em^ronmental  A  set  seme  nt;  or  (3) 
a  meawrandnm  to  the  ffie  fadiqg  that 
the  grant  (rf  the  requested  exemption 
would  not  be  considered  a  maior 
Federal  action  significantly  affecting  die 
quality  of  the  envirornnent.  If  an  EiS  is 
determined  to  be  required,  ERA  wiH 
publish  a  Notice  tit  Intent  to  prepare  an 
EIS  in  the  Federal  RagMer  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petitioa  until 
ERA'S  NEPA  con^^iance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  detennination  that 
Kelco  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  aa  the  entire  record  of  this 
proceedings  including  any  comments 
received  during  the  public  comment 
period  fffovided  for  in  this  notice. 

Issued  in  Wsriiingtan,  D.C  on  October  22, 
1985. 

Robert  L.  DsviM, 

DinetorofPaebProgrtum,  Economic 

Regulatory  AdminiatTation. 

[FR  Doc  86-20188  Piled  10-91-86;  8:45  am] 
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[Docket  No.  OFU-e07,  OOS] 

Order  Granting  Rosdaiton  Of  CsrtaiR 
ProMbMon  Ordsrs  IssHsd  to  Iowa 
Pubic  Ssrvics  Co. 

AQENCv:  Economic  Regulatory 
Administratioa  Department  of  Energy. 

ACTtON:  Order  (Wanting  Rescissian  of 
Certain  Prohibition  Orders  Issued  to 
Iowa  Public  Service  Company  Porsaant 
to  tiie  Energy  Supply  and  Environmental 
Coordination  Act  of  1974. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  *  hereby  gives  notice 
that,  acting  under  the  authority  granted 
to  it  in  section  2(f)  of  the  Energf  Stqiply 
and  Environmental  Coonhnatioo  Act  ol 
1974  (ESECA),  as  amended  (15  U.S.a 
792(f))  and  implemented  l^  10  CFR 
303.130(b),  it  is  granting  a  request  by 
Iowa  Public  Service  Company  (IPS)  to 
rescind  the  prohibition  orders  issued  on 
)une  30. 1975,  to  the  powerpiants  named 
below: 
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■  Effeetiw  October  1. 1877.  the  rasponsMitty  for 
supplementing  ESECA  was  transferred  by  Executive 
Order  No.  12009  from  the  Federal  Energy 


AuBrinistrstioii  lo  fte  ZjOe  pursosiTt  to  Qw 
Department  of  Energy  Organization  Act  (42  US.C 
7101,  et  seq). 
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This  action  is  taken  in  accordance 
with  the  provisions  of  10  CFR  Part  303, 
subpart  j  ("Modification  of  Rescission  of 
Prohibition  Orders  and  Construction 
Orders'! of  the  ESECA  regulations.  The 
basis  foe  ERA's  action  is  provided  in  the 
"suPfLEMEifrAiiv  mfohmation"  section 
below. 

DATES:  In  accordance  with  10  CFR 
303.10(a)  this  action  and  its  provisions 
shall  take  effect  on  publication  in  the 
Federal  Regbter. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Boyd.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW, 
Room  GA-045,  Washington,  D.C. 
20585,  Telephone:  (202)  252-4523 
Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Room  6A-113,  Washington,  D.C. 
20585,  Telephone:  (202)  252-6947 
The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  from  DOE, 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue,  SW,  Room 
lE-190,  Washington.  D.C.  20585, 
Monday  through  Friday,  9:00  a.m.  to  4:00 
p.m.,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
requirements  of  10  CFR  303.134(a),  ERA 
published  its  Notice  of  Consideration  of 
a  request  by  IPS  to  rescind  certain 
prohibition  orders  issued  to  the 
company  pursuant  to  the  ESECA  in  the 
Federal  Register  on  June  21, 1985  (50  FR 
25753),  commencing  a  45-day  public 
comment  period.  During  that  period 
interested  persons  were  also  afforded 
an  opportunity  to  request  a  public 
hearing.  The  period  for  submitting 
comments  and  for  requesting  a  public 
hearing  closed  August  5, 1985.  No 
comments  were  received  and  no  hearing 
was  requested. 

The  prohibition  order  to  George  Neal 
Generating  Unit  No.  1  (Neal  No.  1)  was 
made  effective  by  the  issuance  of  a 
Notice  of  Effectiveness  (NOE)  on 
October  16, 1978,  to  IPS  with  the 
prohibition  order  becoming  effective  on 
that  date.  The  actual  prohibition  on  the 
use  of  natural  gas  was  to  begin  on 
November  15, 1978,  and  continue 
through  December  31, 1984,  pursuant  to 
section  2(f)(2)  of  ESECA. 

The  FUA  amended  section  2(f)(2) 
ESECA  by  removing  the  time  limits  on 
DOEs  authority  to  issue  prohibition 
orders.  By  letter  dated  December  21. 
1978.  DOE  issued  an  amended  NOE, 
which  eliminated  the  prohibition  order 


termination  date  of  December  31, 1984. 
In  effect,  this  extended  the  prohibition 
against  the  burning  of  natural  gas  as  the 
primary  energy  source  of  Neal  No.  1. 
indefinitely. 

The  prohibition  order  to  IPS's 
Ma)mard  Generating  Unit  No.  14 
(Maynard  No.  14)  was  made  effective  by 
the  issuance  of  an  NOE  on  April  19, 
1977,  with  the  prohibition  order 
becoming  effective  on  the  following  day. 
By  letter  dated  December  21, 1978,  an 
amended  NOE  was  issued  to  Maynard 
No.  14.  The  amended  NOE  superseded 
the  NOE  issued  to  the  facility  on  April 
19, 1977.  This  extended  the  prohibition 
against  burning  petroluem  products  or 
natural  gas  as  the  primary  energy  source 
in  Maynard  No.  14,  indefinitely. 

By  letter  dated  September  26, 1984, 
IPS  requested  that  the  prohibition  orders 
issued  to  the  company's  Neal  No.  1  and 
Maynard  No.  14  generating  units  be 
rescinded  because  of  a  substantial 
change  in  the  facts  and  circumstances 
upon  which  these  orders  are  based.  IPS 
has  informed  ERA  that  their 
poweplants,  because  of  their  age  and 
economic  dispatch,  are  no  longer  being 
used  as  baseload  generating  stations. 
The  company  wants  to  operate  these 
powerplants  as  peakload  facilities.  They 
cannot  be  effectively  operated  as 
peaking  units  if  they  must  use  coal.  The 
rescission  of  the  prohibition  orders  to 
Neal  No.  1  and  Maynard  No.  14  would 
permit  these  units  to  be  used  efficiently 
as  peaking  powerplants  burning  natural 
gas. 

Decision  and  Order 

Accordingly,  based  upon  information 
received  from  IPS  and  the  entire  record 
of  this  proceeding,  ERA  has  determined 
that  as  a  result  of  significantly  changed 
circumstances  with  respect  to  the 
prohibition  orders  issued  to  IPS's  Neal 
No.  1  and  Maynard  No.  14  generating 
u^its  as  set  forth  in  10  CFR  303,136(b). 
that  these  powerplants  should  be 
allowed  to  operate  as  peakload  units. 
Pursuant  to  §  303.137(a),  EFA  hereby 
grants  the  rescission  request  of  IPS  and 
hereby  orders  that  the  prohibition  orders 
to  these  units  be  rescinded. 

Pursuant  to  10  CFR  303.100(a)  and  (b), 
any  person  aggrieved  by  this  order  has 
not  exhausted  his  administrative 
remedies  until  an  appeal  has  been  filed 
with  DOE's  Office  of  Hearing  and 
Appeals  and  an  order  granting  or 
denying  the  appeal  has  been  issued. 
Such  appeal  must  be  filed  within  10 


days  of  the  publication  of  this  order  in 
the  Federal  Register  in  accordance  with 
the  requirements  of  §  303.102. 

Issued  in  Washington,  D.C,  on  October  25. 
1985. 
Robert  L.  Davies. 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

[FR  Doc.  85-26191  Filed  10-31-85;  8:45  am]     . 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER86-34-000] 

Central  Hudson  Gas  A  Electric  Corp. 
et  si.;  FUlng 

October  29, 1985. 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc., 
Long  Island  Lighting  Company,  New 
York  State  Electric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  &  Electric  Corporation, 
and  the  Power  Authority  of  the  State  of 
New  York  on  October  17, 1985,  tendered 
for  filing  proposed  changes  to  the  New 
York  Power  Pool  Agreement.  The 
changes  are  in  the  form  of  a  new 
Agreement  among  the  Member  Systems 
to  allocate  the  costs  or  compensation 
resulting  from  a  new  Schedule  6.02  of 
the  NYPP-PJM  Interconnection 
Agreement 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  fpr  pubUc  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  85-26193  Filed  10-31-85:  8.-45  am] 
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(Docket  No.  ELM-3-OOai 

Bangor  Hydro-Elwtilc  Co,  llaino 
PubOc  Sorvico  Co.;  Petition  for 
Declaratory  Order 

October  25. 1986. 

Take  notice  that  on  October  17. 1965, 
Bangor  Hydro-Bectric  Company 
(Bangor)  and  Maine  Public  Service 
Company  (Maine  Public)  filed  a  petition 
for  declaratory  order  making  certain 
determinations  regarding  the  ratemaking 
treatment  of  their  unrecovered 
investments  in  Units  1  and  2  of  the 
Seabrook  nuclear  generating  project  so 
as  to.satisfy  certain  conditions 
contained  in  agreements  that  Bangor 
and  Maine  Public  have  entered  into  with 
Eastern  Utilities  Association  (EUA)  for 
the  sale  of  their  respective  ownership 
interests  in  the  Seabrook  Project  to  EUA 
Power  Corpora  tion,  a  new  wfaoDy 
owned  subsidiary  of  EUA.  Bai^r  and 
Maine  Public  request  that  the 
declaratory  order  be  issued  promptly  so 
as  to  permit  the  timely  consommation  of 
the  sale  under  the  terms  of  the 
agreements. 

Bangor  and  Maine  Public  state  that 
they  do  not  request  changes  in  rate  by 
the  instant  petition,  but  only  that  future 
changes  may  properly  reflect  the 
requested  ratemaking  treatment 

Specifically.  Bangor  and  Maine  Public 
seek  a  declaratory  order  determining 
that  their  respective  future  wholesale 
rates  may  properly  reflect  the  same 
treatment  of  their  unrecovered  Seabrook 
investments  to  be  afforded  them  by  the 
Maine  Public  Utilities  Commission 
(MPUq.  As  to  Bangor,  such  rate 
treatment  is  in  the  form  of  a  compromise 
reached  in  a  Stipulation  which  has  been 
approved  by  the  MPUC.  Pursuant  to  the 
Stipulation,  Bangor  would  be  permitted 
to  recover  in  rates  only  70%  of  its 
investment  in  Seabrook  Unit  1  as  of 
December  31, 1984  (indnding  all 
associated  AFDC)  reduced  by:  (1)  30%  of 
i  the  non-fuel  portion  of  the  $12.6  million 
initial  price  and  (Z)  all  delay  payments 
received  from  EUA  Power.  Such  net 
amount  would  be  amortized  over  30 
years,  with  full  rate  base  treatment  to  be 
afforded  the  unamortized  balance. 
Bangor  will  be  requesting  that  it  also  be 
permitted  to  recover  through  rates  the 
AFE)C  that  has  accrued  on  its  December 
31, 1984  investment  in  Seabrook  1  frcnn 
May  31, 1985  to  the  implementation  date 
of  the  Stipulation  (about  $800,000  per 
month),  an  amount  reflective  of  the 
income  tax  impact  of  the  recovery  of 
capitalized  carrying  costs  (to  the  extent 
not  being  paid  by  EUA  Power).  Bangor 
anticipates  requesting  that  such 
amounts  be  added  to  the  unamiHtized 
balance  of  the  Seabrook  1  investment. 


For  Seabrook  Unit  2.  Bangor  would  be 
permitted  to  recover  in  rates  only  00%  of 
its  investment,  to  be  amortized  over  7 
years  wMi  foO  rate  baae  treatment  to  be 
afforded  the  tmamortized  bdance. 

Maine  Public  likewise  reqoeets  that 
the  Conmdssioa  issue  a  dedaratory 
order  determining  that  its  fotnre 
wholesale  rales  may  propafy  reflect 
similar  treatment  of  its  aveoovefed 
Seabrook  investment  to  be  afiorded  by 
the  MPUC  While  the  final  terns  of 
Maine  Public's  stipdatioB  are  still  nnder 
negotiatioii.  they  essentiaUy  allow 
Maine  Public  to  recover  70  percent  of  its 
unrecovered  total  investment  in 
Seabrook  Unit  lasoi  December  31, 

1984.  As  to  Seabnxdi  Ihiit  2,  ttie  MPUC 
has  ordered  amortization  of  824  percent 
of  Maine  Public's  investment  over  4.7 
years,  with  rate  base  treatment  of  the 
unamortized  balance. 

Any  person  deriring  to  be  heard  or  to 
protest  said  filing  sbtrald  file  a  notion  to 
intervene  or  protest  with  tite  Federal 
Enwgy  Regulatory  Cwnnrission,  825 
North  Capitd  Stoct,  NE..  Washii^oo, 
DC  20426  in  accordance  wtdi  Roles  211 
and  214  of  die  Commisskm's  Rnfes  of 
Practice  and  Procadare  (18  CFR  366.211, 
365.214).  All  sadi  Biotions  or  protests 
should  be  filed  on  or  befwe  November  6, 

1985.  Protests  wiU  be  considered  by  the 
Comipissifm  in  detennioii^  the 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  make  pcotestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  saotion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

[PR  Doc  85-20192  Filed  ia-91-«9;  8:45  am] 
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[Dociiel  No.  CP8S-462-033) 

Columbia  Gaa  Tranamiaalon  Corp., 
CohimUa  Qutf  Transmlsalon  C04 
Petition  to  Amend  ' 

October  29. 19B6. 

Take  notice  that  cm  September  18. 
1985.  Columbia  Gas  Transmission 
Corporation  (Colombia),  P.O.  Box  1273. 
Charleston.  West  Virginia  25325-1273, 
and  Columbia  Gulf  Transinission 
CcHnpany  (Columbia  Gulf)  (jointly 
referred  to  as  Petitioners).  P.O.  Box  683, 
Houston.  Texas  77001.  filed  in  Docket 
No.  CP83-452r4)33  a  joint  petition 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  to  extend  temporarily 
Petitioner's  authority  to  transport  gas 
under  the  blanket  certificate  program  for 
low-^ority  end-users  and  to  operate 
Colimibia's  Special  Mariieting  Program 


(SMP)  from  November  1. 1985,  ontil  socfa 
time  as  a  final  mle  concerning  interstate 
pipeline  tran^Mrtation  00  behaU  of 
third  parties  is  issued  and  in  effect  in 
Docket  No.  RX485-1-000  or  sbonkl  ioy 
final  rule  in  Docket  No.  RM8B-1-000 
relating  to  transportatign  be  stayed  by 
the  Commission  orieviewing  courts,  all 
as  more  fiiily  set  forth  tn  the  petition 
which  is  on  file  with  the  Conoaissiaa 
and  open  to  public  inq>ection. 

Petitioners  state  that  in  Order  No. 
234-fi  the  Commis^on  desi^tated  aD 
end-users  to  be  eligible  for 
transportation  service  from  interstate 
pipelines  holding  Uadcet  certificates  of 
piArfic  convenienoe  and  necessity,  and 
that  for  low-iniority  end-osers  ttie 
aathorization  was  sdiedoled  to  expii« 
on  June  30, 1985.  It  is  fnrtfier  stated  ttat 
in  Oder  No.  234-C  tfie  program  was 
extended  throogfa  and  is  caifently 
scheduled  to  expire  on  October  51, 1985. 
Both  Cofaottbia  and  Cohmrtiia  Golf 
obtahied  blanket  certificates  porsnant  to 
which  gas  has  been  transported  for 
numeroDS  low-priority  eml-nsers  under 
the  notice  and  protest  procedure 
established  by  die  Commission,  it  is 
stated. 

Petitioners  assert  that  on  May  10. 
1985,  the  United  SUtes  Court  of  Appeals 
for  the  District  of  ColumUa  Circuit 
vacated  the  blanket  certificate  program 
insofar  as  it  allows  interstate  pipeline 
tran^ortation  on  behalf  of  low-priority 
end-users,  but  thatin  a  subsequent 
order,  the  Court  allowed  th»  portion  (rf' 
the  blanket  certificate  program  to  be 
extended  until  October  31, 1985. 

Petitioners  daim  this  prograai  has 
resulted  in  substantial  benefits  to  all 
participants.  It  is  stated  that  through  - 
July  31. 1985.  Columbia  has  released 
approximately  44.6  million  dt  equival^t 
of  gas  from  take-or-pay  contracts,  whidi 
has  yielded  take-tw^pay  relief  of 
ap{»oximately  $137  niiltM>«»i  and  that 
approximate^  92,248.901  dt  erf  gas  have 
been  transpwted  on  behalf  of  end-users 
generating  great  cost  savings  to  than. 
Columbia's  customers  and  their 
consumers,  it  to  claimed,  have  received 
substantial  benefits  fitaa  the  blanket 
certificate  program  in  that  most,  if  not 
all.  of  these  end-users  would  have  gone 
out  of  business  or  switched  to 
alternative  fuels  or  alternative  gas 
supi^iers  in  the  absrace  of  the 
availability  of  transportation  gss.  It  to 
averred  that  producers  have  also 
received  the  benefit  of  market  ootleto  for 
gas  they  would  have  otherwise  been 
unable  to  sell  and  increased  cash  flow 
generated  from  these  sales.  Petitioners 
also  assert  that  the  Uanket  certificate 
program  has  enaUed  more  gas  to  be 
sold  directly  to  end-users  at  market 
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electing  prices,  furthering  the 
CommiMion's  goal  of  enhancing  direct 
communication  of  market  signals 
between  the  wellhead  and  bumertip. 

Petitioners  also  state  that  on  August  1, 
1963.  Columbia  filed  with  the 
Commission  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Exxon  Corporation  to 
eligible  end-users  on  Columbia's  system 
and  that  by  order  dated  November  10, 
1983,  the  Commission  issued  blanket 
certificates  authorizing  Columbia  to 
implement  SMFs  to  transport  gas 
produced  by  any  if  its  suppliers  to  direct 
and  indirect  customers.  It  is  stated  that 
on  September  28, 1984,  the  Commission 
issued  an  omnibus  SMP  order  which 
extended  and  amended  existing  SMP 
certificates  and  imposed  uniform 
conditions  on  all  SMFs. 

It  is  asserted  that  on  May  10, 1985,  the 
Untied  States  Court  of  Appeals  for  the 
District  of  Columbia  held  that  the 
Commission's  decision  to  authorize 
Columbia's  original  SMP  was  not  based 
upon  consideration  of  all  relevant 
factors  and  was  therefore  invalid.  It  is 
further  asserted  that  in  a  companion 
case  the  same  Court  issued  an  order  to 
show  cause  why  the  Court's  decision 
vacating  the  original  SMP  should  not  be 
applied  to  the  current  SMP.  As  a  result 
of  this  order,  the  court  remanded  the 
current  SMP  orders  to  the  Commission 
for  the  same  reasons  it  remanded  the 
old  SMP  orders,  but  allowed  the  SMPs 
to  operate  until  October  31, 1985,  it  is 
stated. 

It  is  claimed  that  Columbia 
implemented  its  SMP's  in  two  ways: 
first,  it  transports  eligible  gas  sold  by  a 
producer  directly  to  an  end/user  or 
wholesale  customer  similar  to  the 
transactions  under  the  blanket 
certificate  program,  and  second, 
Columbia  transports  gas  under  the  pool 
contept.  whereby  Columbia  acts  as 
agent  for  the  participating  producers  to 
sell  gas  to  eligibile  end-users  and 
wholesale  customers. 

It  is  claimed  that  the  SMP  has  served 
the  purposes  envisioned  by  the 
Commission  in  authorizing  the  SMP 
experiment  It  is  asserted  that  as  of  July 
31, 1985,  approximately  73.3  million  dt 
equivalent  of  gas  have  been  released  by 
Coliunbia  from  take-or-pay  contracts, 
resulting  in  take-or-pay  relief  of 
approximately  $226.7  million,  and  that 
additional  gas  released  by  other 
companies  has  also  been  transported 
with  resulting  take-or-pay  relief.  It  is 
claimed  that  as  of  July  31, 1985, 
approximately  292.304.000  dt  of  gas  have 
been  transported  imder  the  SMP  (both 
pool  and  direct  sales )  to  428  different 


end-users  and  21  different  wholesale 
customers. 

In  addition  Petitioners  claim  two 
additional  benefits  have  been  realized 
by  the  SMP  which  are  unique  to  this 
program:  first,  C6limibia's  SMP  pool 
provides  a  maricetplace  for  lower-priced 
gas  for  smaller  producers,  distributors 
and  end-users  who  lack  the  knowledge 
and  resources  to  negotiate  direct  sales 
and  purchases  of  gas;  and  second,  the 
SMP  provides  the  requisite 
abandonment  and  certificate  authority 
so  that  higher-priced  Natural  Gas  Policy 
Act  of  1978  (NGPA)  categories  of  gas 
such  as  NGPA  section  102(d)  and  pre- 
NGPA  section  108  gas  may  be  sold  on 
the  spot  maricet 

Petitioners  aver  that  given  the 
industry-wide  benefits,  the  public 
convenience  and  necessity  require  that 
these  programs  continue  and  that  a 
short-term  interruption  would  be 
harmful  because  take-or-pay  liabilities 
would  again  be  incurred..  It  is  further 
claimed  that  end-users  and  local 
distribution  companies  would  not  have 
access  to  the  lower  cost  supplies  and 
that  economically  marginal  operations 
and  fuel-switchable  markets  would  be 
lost,  perhaps  permanently.  Revenues 
from  transportation  would  be  lost  by 
bodi  Petitioners  and  wholesale 
customers,  it  is  stated.  Petitioners 
further  state  that  the  public  interest 
dictates  that  the  programs  be  extended 
in  order  to  prevent  a  gap  in  gas 
transportation  from  occurring  on  and 
after  November  1, 1985. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Nov.  8. 1985,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  wiH  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

KenMdi  F.  Phimb, 

Secretary. 

[FR  Doc  65-28194  Filed  10-41-85:  a-45  am] 

BHjjNQ  cooe  nn-«i-m 


[Docket  Na  ERS6-17-000] 

Th*  KansM  Pow«r  and  Ught  C04 
FWng 

October  29. 1985. 

Take  notice  diat  on  October  10. 1985. 
The  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  newly 
executed  renewal  contract  dated 
October  3. 1985.  with  the  Qty  of 
Chapman.  Chapman.  Kansas  for 
wholesale  service  to  that  community. 
KPL  states  that  this  contract  permits  the 
City  of  Chapman  to  receive  service 
under  rate  schedule  WSM-12/83 
designated  Supplement  NO.  9  to  R.  S. 
FERC  No.  176.  The  proposed  effective 
date  is  November  1. 1985.  The  proposed 
contract  change  provides  essentially  for 
the  ten  year  extension  of  the  original 
terms  of  the  presently  approved 
contract.  In  addition.  KPL  states  that 
copies  and  the  State  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  and 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  AU  such  motions  or  protests 
should  be  filed  on  or  before  November  5. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servpto  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filings  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-28195  Filed  10-31-85;  8:45  am] 

BIUJNQ  COOC  f717-01-M 


[Docket  No.  ER86-36-000] 
Mississippi  Power  ft  Light  Co.;  HHng 

October  29. 1985. 

Take  notice  that  on  October  18. 1985. 
Mississippi  Power  &  Light  Company 
(MP&L)  tendered  for  fiUng  service 
Schediile  RE — ^Replacement  Energy,  and 
an  Amendment  No.  1  thereto,  under  the 
Interconnection  Agreement  between 
South  Mississippi  Electric  Power 
Association  and  MP&L  filed  with  the 
Commission  in  Docket  ER-79-529. 

Service  Schedule  RE  and  Amendment 
No.  1  add  an  additional  service — 
Replacement  Energy  service — to  the 
Mutual  Support  Services  provided  for  in 
the  Interconnection  Agreement.  The 
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other  Mutual  Support  Services  in  the 
Interconnection  Agreement  are 
Emergency  Service  (Service  Schedule 
ES))  Maintenance  Service  (Service 
Schedule  MS)  and  Economy  Energy 
(Service  Schedule  EE). 

MP&L  requests  an  effective  date  of 
May  1,  igas,  for  Service  Schedule  RE 
and  September  9, 1985,  for  Amendment 
No.  1.  MP&L  requests  waiver  of  the 
Commission's  notice  requirements  under 
Part  35  of  the  Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  befor^November  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tfJien,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

[FR  Doc.  85-28196  Filed  10-31-85;  8:45  am] 
WLUNa  cooc  crir-oi-M 


[Docket  No.  Em5-606-002] 

New  England  Power  Co^  Compliance 
Filing 

October  28, 1985. 

Take  notice  that  on  October  16, 1985, 
New  England  Power  Company  tendered 
for  filing  revised  rate  sheets  in 
compliance  with  Commission  order 
dated  September  17, 1985.  The  rateN 
sheets  reflect  summary  dispositioirof 
NEFs  treatment  of  Investment  Tax 
Credits  and  incorporates  a  fixed  rate  of 
return  on  equity  of  15.24%. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20428,  on  or  before 
November  4, 1985.  Comments  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-26197  Filed  10-31-85;  8:46  am] 

aiLUNG  cooc  •7t7-«t-M 


[Doefcot  No.  ER88-3a-000] 

Pacific  Power  A  Light  Co^  an  Asaumed 
Bualneea  Name  of  PacHICorp^  FHIng 

October  2a  1985. 

Take  Notice  that  Pacific  Power  &  Light 
Company  (Pacific),  an  assumed  business 
name  of  PacifiCorp.  on  October  18, 1985, 
tendered  for  filing,  in  accordance  with 
S  35.13a  (d)(5)  of  the  Commission's 
Regulations,  Pacific's  Revised  Appendix 
1  for  the  state  of  Oregon,  Bonneville 
Power  Administration's  (Bonneville) 
Docket  No.  S-Al-8401.  The  Revised 
Appendix  1  calculates  an  average 
system  cost  for  the  state  of  Oregon 
applicable  to  the  exchange  of  power 
between  BonneviUe  and  Pacific. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  scb.edule  to  become 
effective  November  15, 1984,  wMch  it 
claims  is  the  date  of  commencement  of 
service. 

Copies  of  the  filing  were  supplied  to 
Bonneville,  the  Public  Utility 
Commissioner  of  Oregon,  and 
Bonneville's  Direct  Service  Industrial 
Customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 

Secretary.  ' 

[FR  Doc.  85-26198.  Filed  10-31-86;  a-46  am] 
nixiNQ  cooc  ntr-oi-M 

[Dockot  No.  EM5-608-0021 

Public  Service  Ca  of  New  Mexlcf^ 
Compliance  Filing 

October  29. 1985. 

Take  notice  that  on  October  16, 1985, 
Public  Service  Company  of  New  Mexico 
tendered  for  filing  an  Agreement  for 
Electric  Service  and  Rate  Schedule 
between  the  Company  and  Plains 
Electric  Generation  and  Transmission 
Cooperatives  Inc.  The  Agreement  was 
filed  in  compliance  with  Commission 
Order  dated  September  6, 1985. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  comments 
with  die  Federal  Energy  Regulatory 
Commission,  825  Nortih  Capitol  Street, 
NE.,  Washington,  IK)  20426,  on  or  before 
November  5. 1985.  Comments  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Konneth  F.  Plumb, 
Secretary.  \ 

(FR  Doc.  85-28199,  Filed  10-31-85;  &-45  am] 
MUMQ  coot  t7n-«%-m 


[Docfcet  Na  RPS5-141-003] 

Texas  Gas  Transmission  Corp^  Motion 
To  Make  Tariff  Sheets  Effective 

October  28, 1985.  ' 

Take  notice  that  on  October  21, 1985, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  tariff  sheets  with  no  motion  to 
make  them  effective  November  1, 1985, 
subject  to  refund  and  to  the  final 
determination  of  the  Commission  in  the 
instant  proceeding: 

FERC  Gas  Tariff,  Original  Volume  No.  1 

Second  Substitute  Original  Sheet  Nos. 
10, 11,  and  12.  and  Substitute  Original 
Sheet  No.  108. 

Original  Volume  No.  2 

Second  Substitute  Seventh  Revised 

Sheet  No.  982 
Second  Substitute  Sixth  Revised  Sheet 

No.  1005 
Substitute  Fifth  Revised  9ieet  No.  82 
Second  Substitute  Twentieth  Revised 

Sheet  No.  333 
Substitute  Sixth  Revised  Sheet  No.  547 
Second  Substitute  Ninth  Revised  Sheet 

No.  643 
Second  Substitute  Fifth  Revised  Sheet 

No.  919 

Texas  Gas  states  that  it  has  complied 
with  the  Commission's  order  of  May  30. 
1985  and  has,  in  the  instant  filing, 
eliminated  costs  associated  with 
facilities  which  will  not  be  in  service  by 
November  1, 1985.  Texas  Gas  further 
states  that  the  revised  tariff  sheets 
reflect  the  following  changes  only:  (a) 
The  base  demand  and  commodity  costs 
of  purchased  gas  determined  from  the 
PGA  filing  made  on  June  21, 1985,  to  be 
effective  July  1, 1985,  are  reflected  in 
Sutetitute  Original  Sheet  No.  108;  and 
(b)  The  level  of  the  rates  has  been 
adjusted  to  reflect  the  inclusion  of  the 
recovery  factors  for  imrecovered 
purchased  gas  which  are  set  forth  in  the 
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Juns  28. 1985  filing  and  became  effective 
on  August  1. 1965. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE^  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  ot  the  Comitaission's  Rules  of 
Practice  and  Procedure  (18  CFR  385Jni. 
385^4).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  4, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiD 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

KflUMta  F.  PlllHW^ 

Secretary. 

[FR  Doc.  85-28200  Filed  10-31-«S:  8:45  am] 

I  COOE  CnT-Sf-H 


Office  Of  He«1ngs  «id , 
Implementrtion  of  Spectol  Refund 


t:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  Implementation  of 
^>ecial  Refund  Procedures  and 
Solidtation^tComments. 


it:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  eligible  claimants  a  total  of 
$325,000  (plus  accrued  interest)  obtained 
by  the  DOE  under  the  terms  of  a  consent 
order  entered  into  with  South  Hampton 
Refining  Company.  The  funds  are  being 
held  in  escrow  foUowing  settlement  of 
all  claims  and  disputes  arising  fitnn  an 
audit  by  the  Economic  Regulatory 
Administration. 

DATS  AMD  address:  Comments  must  be 
filed  by  December  2. 1985.  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  number  HEF-0222. 


ikTiON  contact: 
Geoffiey  D.  Stein.  Department  of 
Energy,  Office  of  Hearings  and  Appeals, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20685.  (202)  252-8602. 
supni—MTAirr  mromumoH.  In 
accordance  with  1 205.282(b)  of  the 
procedural  regulations  of  die 
Department  cl  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 


issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  tentatively 
estaUishes  procedures  to  distribute  to 
eligible  claimants  $325,000  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  South  Hampton  Refining  Company 
[SHRC)  09  June  4. 198a  The  funds  were 
provided  to  the  DOE  by  the  firm 
towards  the  settlement  of  all  claims 
which  the  Economic  Regulatory 
Administration  could  have  pursued 
under  the  DOE  price  and  allocation 
regulations  relating  to  transactions  by 
SHRC  involving  the  production,  refining, 
and  marketing  of  petroleum  products 
during  the  period  August  19, 1973 
through  December  31. 1975  (the  consent 
order  period). 

The  Proposed  Decision  and  Order  sets 
forth  the  procedures  and  standards  that 
the  DOE  has  tentatively  fbrnmlated  to 
distribute  the  contents  of  the  escrow 
account  funded  by  SHRC.  The  DOE  has 
tentatively  decided  that  Applications  for 
Refund  shoidd  be  accepted  from  firms 
and  individuals  who  purchased  refined  ' 
petroleum  products  bom  SHRC  diuing 
the  consent  order  period.  Tlie  Proposed 
Decision  and  Order  provides  that  in 
order  to  be  entitled  to  receive  any 
portion  of  the  settlement  funds,  a 
purchaser  must  furnish  the  DOE  with 
evidence  whidi  demonstrates  that  tfie 
claimant  was  injured  by  the  alleged 
unlawful  prices  for  covered  products 
charged  by  SHRC.  This  evidence 
indudes  specffic  documentation 
concerning  the  date,  place,  price,  and 
volume  of  product  purchases,  whether 
the  increased  costs  were  absorbed  by 
the  daimant  or  passed  through  to  other 
purchasers,  and  the  extent  of  any  injury 
alleged  to  have  been  suffered. 

The  Proposed  Dedsion  and  Order  also 
refers  to  the  distribution  in  a  second- 
stage  proceeding  of  any  funds  remaining 
after  all  valid  daims  are  paid.  The  DOE 
solidts  comments  on  any  proposals  that 
daimants  may  suggest  for  this  second- 
stage  distribution. 

Until  final  procedures  are  adopted,  no 
daims  for  refunds  will  be  accepted. 
AppUcations  for  Refund,  therefore, 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be 
provided  prior  to  the  acceptance  of 
daims. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
provide  two  copies  of  their  submissions. 
Comments  should  be  submitted  by 
December  2, 1985,  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  in 


this  proceeding  will  be  available  for 
public  inspection  in  the  Public  Docket 
Room  of  the  Office  of  Hearings  and 
Appeals,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  between  the  hours  of 
IKM)  to  5:00  pjn..  Monday  through 
Friday,  except  Federal  holidays. 

Dated-  October  23. 1965. 
Georgs  B.  Biexoay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the  ^ 
D^Mrtment  of  Energy 

Special  Refund  Procedures 

Name  of  Case:  South  Hampton 
Refining  Onnpany. 

Date  of  Filing:  October  13, 1983. 

Case  Number  HEF-0222. ' 

The  procedural  regulations  of  the 
Department  of  Energy  (DOE)  permit  the 
Economic  Regulatory  Administration 
(ERA)  to  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  for 
distributing  funds  received  as  a  result  of 
enforcement  proceedings  involving 
alleged  violations  of  DOE  regulations. 
See  10  CFR  Part  205,  Subpart  V.  In 
accordance  with  these  re^atory 
provisions,  on  October  13, 1983,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Spedal  Refund  Procedures  in 
connection  with  a  consent  order  which 
it  entered  into.%vith  South  Hampton 
Refimng  Company  (SHRC).  Under  the 
terms  of  the  consent  order,  SHRC  agreed 
to  remit  a  total  of  $500,000  to  tiie  DOE  in 
settiement  of  all  dvil  and  administrative 
daims  by  the  DOE  relating  to  SHRC's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations 
applicable  to  refiners  of  petroleum 
products  during  the  period  from  August 
19. 1973  through  December  31. 1975  (the 
consent  order  period). ' 

I.  Background 

SHRC  was  a  •'refiner'*  of  petroleum 
products  as  that  term  was  defined  in  10 
CFR  212.31.  During  the  consent  order 
period,  SHRC  refined  crude  oil  and 
marketed  products  covered  by  the 
federal  petroleum  price  and  allocation 
regualtions  set  forth  in  6  CFR  Part  15^ 
and  10  CFR  Part  212.  The  ERA  audited 
SHRC  to  determine  the  firm's 
compliance  with  these  regulations.  In 
the  course  of  the  aduit  process,  SHRC 
entered  into  a  consent  order  with  the  ' 
DOE  whereby  the  firm  agreed  to  remit! 
$500,000  to  the  DOE  for  distribution,  to 
resolve  all  issues  regarding  SHRC's 


*  The  cooaent  ofxier  alao  raqulred  SHRC  to  reduce 
lU  bank  of  unrecovered  increased  costs  attributable 
to  motor  gasoline  by  $l,eoo,O0a 
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application  of  the  regulations  during  the 
consent  order  period.  The  consent  order 
refers  to  the  ERA's  allegations  of 
overcharges,  but  emphasizes  that  there 
was  no  finding  of  actual  violations.  In 
addition,  the  consent  order  states  that 
SHRC  does  not  admit  that  it  violated  the 
regualtions.  Notice  of  this  proposed 
consent  order  was  pubUshed  for  public 
comment  at  45  FR.  25114  (1980).  Five 
interested  parties  responded.  The 
proposed  consent  order  was  adopted  ■ 
without  modification  as  a  final  order  of 
the  DOE  on  June  4. 198a  45  FR  37722 
(1980). 

Although  the  consent  order  specified 
that  SHRC  deposit  $50a000  in  a  DOE 
escrow  account,  the  firm  has  fallen  into 
arrears  with  its  payments  and  had  only 
remitted  $325,000  as  of  September  30, 
1985.  Enforcement  of  the  consent  order 
may  be  referred  to  the  Department  of 
Justice:  however,  it  is  uncertain  whether 
further  payments  will  be  made  to  fulfill 
SHRC's  obligation.  This  decision 
j  concerns  our  tentative  plans  to 
distribute  the  funds  currently  in  the 
consent  order,  which  totalled 
$543,146.01,  including  accrued  interest, 
as  of  September  30, 1985. 

n.  lurisdktion  to  Fashion  Refund 
Procedures 

The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  is  unable  to 
readily  identify  the  persons  who  may  be 
eligible  to  receive  refunds  as  a  result  of 
enforcement  proceedings  or  to  readily 
ascertain  the  amounts  that  such  persons 
should  receive.  10  CFR  205.280.  Subpart 
V  authorizes  the  OHA.  upon  request  by 
an  appropriate  DOE  enforcement 
official,  to  fashion  special  procedures  to 
distribute  moneys  obtained  as  part  of  a 
settlement  agreement  10  CFR  205.281- 
205.282.  After  reviewing  the  record  in 
this  proceeding,  we  have  determined 
that  the  unplementation  of  Subpart  V 
procedures  is  appropriate.  There  is  a  . 
significant  degree  of  difficulty  in 
identifying  the  purchasers  who  may 
have  been  injured  by  SHRCs  pricing 
practices.  In  addition,  the  alleged 
overcharges  were  associated  with  the 
price  methodology  of  a  refiner,  so  that 
any  impact  likely  was  spread  throughout 
a  board  range  of  customers. 
Furthermore,  for  a  large  portion  of  the 
consent  order  fund,  it  is  difficult  to 
ascertain  the  proper  amount  of  refunds 
to  identifiable  injured  parties.  Therefore, 
the  provisions  of  Subpart  V  provide  a 
very  useful  mechanism  for  refunding 
money  to  parties  likely  to  have  been 
injured  by  the  alleged  violations. 
Accordingly,  the  OHA  has  decided  to 
exercise  jurisdiction  over  the  funds 
received  by  the  DOE  pursuant  to  the 
SHRC  consent  order. 


m.  Proposed  Refund  Procedures 

A.  Refunds  to  Identifiable  Purchasers 
During  the  first  stage  in  the  refund 
process,  the  consent  order  funds  should 
be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  adversely  affected  by  SHRCs 
alleged  overcharges  in  sales  of  covered 
products.  The  claims  procedures  we 
proposed  to  implement  are  set  forth 
below.  In  addidon,  as  in  many  prior 
special  refund  cases,  we  propose 
adoption  of  certain  presumptions.  Fint, 
we  will  tentatively  adopt  a  presumption 
that  the  alleged  overchaiges  were 
dispersed  equally  in  all  sales  of 
products  made  by  SHRC  during  the 
consent  order  period.  We  therefore 
propose  to  calculate  refunds  based  on  a 
per-gallon,  volumetric  refund  amoimt 
Second,  we  will  propose  a  presumption 
of  injury  with  respect  to  small  dahns. 

Presiunptions  in  refund  cases  are 
specifically  authorized  by  appUcable 
DOE  procedural  regulations.  Section 
205.282(e]  of  those  regulations  states 
that 

[i]n  establishing  standards  and  procedures 
for  implementing  refund  distribuldps,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  Individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
we  propose  to  adopt  in  this  case  will 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  will 
enable  the  OHA  to  consider  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available. 

A  claimant  will  be  eligible  to  receive  a 
refund  equal  to  the  documented  number 
of  gallons  bought  fi*om  SHRC  during  the 
consent  order  period,  August  19. 1973 
through  December  31, 1975,  multiplied 
by  a  volumetric  per-gallon  amount  The 
volumetric  factor  is  computed  by 
dividing  the  total  amount  of  funds  in  the 
SHRC  consent  order  escrow  accoimt  by 
the  total  number  of  gallons  of  covered 
products  sold  by  SHRC  during  the 
consent  order  period.  Information 
contained  in  the  audit  files  compiled 
during  the  DOE  audit  of  SHRC  indicates 
that  the  firm  sold  211,986,287  gallons  of 
covered  products  during  the  consent 
order  period.  Dividing  the  nurent 
amount  of  principal  in  the  consent  order 
fund— $325,000— by  this  sales  volume 
figure  results  in  a  volumetric  refund 
amount  of  $.001533  per  gallon.  In 
addition,  the  interest  which  has  accrued 


to  the  consent  order  fund  will  be  appUed 
to  each  paid  refund  on  a  pro  rata  basis. 
Finally,  we  intend  to  set  a  minimiim 
refund  amount  to  potential  claimants.  In 
prior  proceedings,  we  have  not  granted 
refunds  for  less  than  $15.00  because  the 
cost  of  issuing  such  refunds  exceeds  the 
restitutionary  benefits  which  may  be 
achieved.  5^  Office  of  Special  Counsel. 
10  DOE  \  85.048  at  88.214  (1982).  We  will 
utilize  the  same  minimiim  refund 
amount  in  this  case. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  by  SHRC  were  spread 
equally  over  all  gallons  of  product 
mariceted  by  the  firm.  In  the  absence  of 
better  information,  this  assumption  is 
sound  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  oa  an 
individual  purchaser  may  have  been 
greater  than  the  pro  rata  amount 
determined  by  the  volumetric 
presumption.  Certain  purchasers  may 
believe  that  they  suffered 
disproportionate  injury  as  a  result  of  . 
SHRCs  pricing  practices  during  the 
consent  order  period.  Any  such 
purchaser  may  file  a  refund  application 
for  an  amount  greater  than  that 
calculated  using  the  volumetric 
presumption,  provided  that  the  claimant 
documents  the  disproportionate  impact 
of  the  alleged  overcharges.  See,  e^.,  Sid 
Richardson  Carbon  and  Gasoline  Co. 
and  Richardson  Products  Co./Siouxland 
Propane  Co..  12  DOE  \  85,054  (1984).  and 
cases  cited  therein  at  88.164. 

We  propose  that  reseller  and  retails 
purchasers  of  SHRC  products  seeking 
refunds  totalling  $5,000  or  less  based  on 
the  volumetric  presumption  will  not  be 
required  to  provide  a  detailed 
demonstration  of  injury  resulting  bom 
the  alleged-overcharges.  The 
presumption  that  claimants  seeking 
smaller  refunds  were  injured  hy  the 
pricing  practices  settied  in  the  consent 
order  is  based  on  a  number  of 
considerations.  See.  e.g.,  Uban  Oil  Co.,  9 
DOE  1 82,541  (1982).  Firms  which  will  be 
eligible  for  refunds  were  in  the  chain  of 
distribution  where  the  alleged 
overcharges  occurred  and  therefore  bore 
some  impact  of  the  alleged  overcharges, 
at  least  initially.  In  order  to  support  a 
specific  claim  of  injury,  a  firm  would 
have  to  compile  and  submit  detailed 
factual  information  regarding  the  Impact 
of  alleged  overcharges  which  took  place 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive.  With  small  claims,  the  cost 
to  the  firm  of  gathering  the  necessary 
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infoimation.  and  the  cost  to  the  OHA  of 
analyzing  it  may  be  many  times  the 
expected  refund  amount  Failure  to 
allow  simplified  application  procedures 
for  small  claims  could  therefbre  deprive 
injured  parties  of  the  opportunity  to 
receive  a  refund.  This  presumption 
eliminates  the  need  for  a  claimant  to 
submit  and  the  OHA  to  analyze  detailed 
proof  of  what  happened  downstream  of 
the  initial  impact 

Under  the  small-claims  presumption,  a 
reseUer  or  retailer  claimant  seeking  a 
volumetric  refund  will  not  be  required  to 
submit  any  additional  evidence  of  injury 
beyond  purchase  volumes  if  its  refund 
claim  is  based  on  purchases  below  a 
certain  leveL  Several  factors  determine 
the  value  of  the  threshold  below  which  a 
claimant  is  not  required  to  submit  any 
further  evidence  of  injury  beyond 
volumes  purchased.  One  of  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  early  years  of  the 
consent  order  period  are  long  past  the 
cost  of  compiling  sufficient  data  is 
probably  quite  high,  and  the  potential 
refund  amounts  are  low,  we  believe  that 
$5,000  is  a  reasonable  threshold  value. 
See  Texas  Oil  B  Gas  Corp..  12  DOE 
1 85.068  (1984);  Office  of  Special 
Counsel:  In  the  Matter  of  Conoco.  Inc 
11  DOE  1 85.22B  (1984),  and  cases  cited 
therein. 

We  propose  that  a  reseller  or  retailer 
which  claims  a  total  refund  in  excess  of 
$5,000  be  required  to  document  its 
injury.  While  there  are  a  variety  of 
means  by  which  a  claimant  can  make 
such  a  showing,  a  firm  is  required 
generally  to  show  that  market 
conditions  would  not  permit  it  to  pass 
through  the  increased  costs  associated 
with  the  alleged  overcharges.  In 
addition,  a  reseller  or  retailer  of  SHRC 
petroleum  products  must  show  that  it 
maintained  a  "bank"  of  unrecovered 
costs,  in  order  to  demonstrate  that  it  did 
not  subsequently  recover  these  costs  by 
increasing  its  prices.  See,  e.g.,  Triton  OH 
and  Gas  Corporation/Cities  Service 
Company,  12  DOE  \  85.107  (1984); 
Tenneco  Oil  Co./Mid.-€ontinent 
Systems,  Inc.  10  DOE  1 85,009  (1982).  If 
actual,  contemporaneously  calculated 
cost  banks  are  not  available  due  to 
specific  circumstances,  we  will  accept 
other  types  of  information  which 
conclusively  prove  the  existence  of  cost 
banks  during  the  consent  order  period. 
For  example,  monthly  profit  margin  data 
may  in  some  cases  demonstrate  the 
existence  of  cost  banks.  See  Husky  Oil 


Company.  13  DOE  1 85.045  (1985);  Bayou 
State  Oil  Corporation.  12  DOE  1 85.197 
(1985).  See  also  Tenneco  Oil  Company/ 

Northern  Petroleum.  Inc..  13 IX^  | , 

Na  RF7-126  (September  27. 1985).« 

We  find  that  end-users  or  ultimate 
consumers  whose  business  is  unrelated 
to  the  petroleum  industry  were  injured 
by  the  alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
increased  cost  of  petroleum  products  on 
the  final  prices  of  non-petroleiun  goods 
and  SCTvices  would  be  beyond  the  scope 
of  this  special  refund  proceeding.  See 
Office  of  Enforcement,  Economic 
Regulatory  Administration:  In  the 
Matter  of  PVM  Oil  Associates.  Inc..  10 
DOE  1 85.072  (1983):  See  also  Texas  Oil 
&  Gas  Corp..  12  DOE  at  88,209,  and 
cases  cited  therein.  We  therefore 
propose  that  downstream  end-user 
purchasers  of  a  consent  order  firm's 
petroleum  products  need  only  document 
their  purchase  volumes  in  order  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

In  addition,  refund  applications  from 
firms  regulated  by  a  governmental 
agency  or  by  the  terms  of  the 
cooperative  agreement  will  not  be 
required  to  demonstrate  that  the  firm 
absorbed  the  alleged  overcharges.  In  the 
case  of  regulated  firms,  e.g.,  public 
utilities,  any  overchai^es  incurred  as  a 
result  of  the  alleged  violations  of  the 
DOE  regulations  would  routinely  be 
passed  through  to  their  customers. 
Similarly,  any  refunds  received  by  such 
firms  would  be  reflected  in  the  rates 
they  are  allowed  to  charge  their 
customers.  Refunds  to  agricultural 
cooperatives  will  likewise  directly 
influence  the  prices  charged  to  member 
customers.  Consequently,  these  firms 
too  need  only  document  their  purchase 
volumes  ftt)m  SHRC  to  make  an 
adequate  showing  of  injury.  See  Office 
of  Special  Counsel.  9  DOE  1 82.538. 
However,  along  with  their  applications 
these  firms  should  provide  a  full, 
detailed  explanation  of  the  manner  in 


which  refunds  would  be  passed  through 
to  customers  and  how  the  appropriate 
regulatory  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  a  refund. 

As  in  previous  cases,  we  propose  that 
there  is  a  class  of  potential  clahnants 
who  may  be  presumed  to  have  suffered 
no  injury  from  the  alleged  overcharges. 
Those  parties  are  firms  that  made  spot 
purchases  of  SHRC  petroleum 
products.'  See  Office  of  Special 
Counsel.  10  DOE  |  85,048  (1982);  Office 
of  Enforcement,  8  DOE  |  82,597  (1981) 
(hereinafter  cited  as  Vickers).  As  we 
stated  in  Vickers:  j 

[Tjhese  customera  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  qrat  maiket  purchases  of  Vickos 
motor  gasoline  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  Vickers'  quoted  ■elling  price  at  the 
time  of  purchase  to  their  own  customers. 

8  DOE  at  85.396-07.  We  believe  that 
the  same  rationale  applies  in  this  case. 
Consequently,  we  propose  to  establish  a 
rebuttable  presimiption  that  spot 
purchasers  were  not  injured  by  the 
pricing  practices  resolved  in  the  consent 
orders.  THus,  a  spot  purchaser  claimant 
will  be  required  to  submit  additional 
evidence  sufficient  to  establish  that  it 
was  imable  to  recover  the  prices  it  paid 
to  SHRC.  , 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  will  be  required 
to  file  an  Application  for  Refund 
pursuant  to  10  CFR  205.283.  Applications 
should  provide  all  relevant  information 
necessary  to  establish  a  claim  in 
accordance  with  the  presumptions 
outlined  above,  including,  where 
necessary,  specific  documentation 
concerning  the  date,  place,  price,  and 
voliune  of  product  purchased,  the 
retention  of  increased  costs,  and  the 
extent  of  any  injury  alleged.  Detailed 
procedures  for  filing  applications  will  be 


*  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  S5.000  but  who  cannot  establish  that  they 
did  not  pass  through  the  alleged  overcharges  will  be 
eligible  for  a  refund  up  to  the  $5,000  threshold, 
without  being  required  to  submit  further  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  SS.OOO  in  order  to 
■void  having  to  submit  detailed  documentation  of 
their  injury.  See  Office  of  Enforcement.  8  DOE 
1 82.597  at  85.386  (19B1). 


*  We  will  except  from  this  principle  cooperative 
organizations  which  made  spot  purchases  of 
products  from  SHRC  and  resold  these  products  to 
their  members.  In  the  past,  we  have  treated  refund 
applications  by  cooperatives  as  applications  made 
on  l>ehalf  of  their  members,  who.  as  ultimate 
consumers,  were  not  in  a  position  to  pass  along 
increased  costs.  Similarly,  any  refund  received  by  a 
cooperative  would  presumably  be  passed  on  to  its 
members,  in  the  form  of  either  a  price  reduction  or  ■ 
distribution  of  surplus  income.  Office  of  Special 
Counsel.  9  DOE  1  82,538  (1982)  at  85,203.  See.  e.g.. 
Anadarko  Production  Co./Cities  Service  Co,  12 IXDE 
1  85.060  (1984).  Cooperative  purchasers  therefore 
will  be  presumed  to  have  be«i  injured  in  spot 
purchases  of  SHRC  prtiducts  when  these  product* 
were  resold  to  meml>er*.  Cooperatives  in  this 
category  will  be  eligible  to  apply  for  refunds.  These 
firms  must  explain  in  their  refund  applications  the 
manner  in  which  any  refunds  will  bis  distributed  to 
members. 
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provided  ia  a  final  Decision  and  Order. 
See  Vicken.  Before  disposing  of  any  of 
the  consent  order  funds,  we  intend  to 
publicize  widely  the  distribution  process 
and  to  provide  an  opportunity  for  any 
affected  party  to  file  a  claim.  Purdiasers 
of  covered  products  that  filed  claims  in 
response  to  the  original  consent  ecder 
notice  in  the  Fedstal  iUgister  wil^be 
informed  of  diese  refund  procedures  by 
mail,  as  will  parties  which  have 
previously  ejqnessed  their  interest  in 
this  procee<£ng  to  the  DOE.  As  a  final 
matter,  we  note  that  refund  applications 
Bled  on  behalf  of  groups  of  claimants 
identifying  themselves  as  adversely 
affected  purchasers  also  will  be 
considered.  Such  applications  will  be 
evaluated  on  a  case-by-case  basis. 

B.  Distribution  of  the  Remainder  of  the 
Consent  Order  Fund 

After  all  meritorious  claimants  have 
received  an  appropriate  refund,  it  is 
possible  that  ^  consent  order  fimds 
may  not  be  exhausted.  Any  remaining 
funds  should  be  distributed  during  a 
second  stage  of  the  refund  process  in 
furtherance  id  the  goab  set  forth  in  the 
DOE'S  enabling  legislation  and 
implementing  regulations.  However,  any 
consideration  of  the  second-stage 
procedure  at  this  point  in  time  involves 
a  number  of  uncertainties.  As  was  noted 
in  Vickers: 

[Such]  a  step  would  be  difficult  to  justify 
before  the  analysis  and  processing  of 
Applications  for  Refund  Bled  in  the  first  stage 
of  the  distribution  of  the  Consent  Order  funds 
io  claimants,  since  the  amount  remaining 
after  all  meritorious  claims  have  been  paid 
directly  affects  the  appropriateness  of  the 
second-stage  distribution  scheme. 

8  DOE  at  85.397.  We  will  consider  any 
comments  received  regarding  second- 
stage  alternatives  and  then  issue  a  final 
Decision  and  Order  establishing 
procedures  for  the  first  stage.  In  that 
decision,  we  will  solicit  another  round  ' 
of  comments  on  the  distribution  of  the 
funds  that  may  remain  after  payment  of 
claims  in  the  first  stage.  In  this  way.  we 
will  have  adequate  opportunity  to 
consider  the  outstanding  issues  before 
reaching  a  final  decision  on  the  second 
stage. 

It  is  therefore  ordered  that: 

The  funds  remitted  to  the  Department 
of  Energy  by  South  Hampton  Refining 
Company  pursuant  to  the  consent  order 
finalized  on  June  4, 1980,  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 
|FR  Doc.  85^6185  Filed  10-31-85: 8:45  am) 
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■    During  the  week  of  September  30 
through  October  4. 19BS.  the  proposed 
decisions  and  orders  summarized  below 
were  issued  by  ibe  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  am>lications  for 
exceptiim. 

Unider  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  206.  Sul^art  D),  any  person  wM 
will  be  aggrieved  by  the  issuance  <rf  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  dajrs  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  wdhidtever  occurs 
first 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  ObjectioD  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  agrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  Jays  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  tiie  aggrieved 
party  must  spedfy  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
furhter  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals. 
Room  lE-234.  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  Monday  through 
Friday,  between  the  hours  of  1:00  p.m 
and  5:00  p.m,  except  federal  holidays. 

Dated:  October  23. 1985 
George  B.  Brexnay. 

Director,  Office  of  Hearings  and  Appeals. 

Haiston  Oil  Co.,  Inc.,  Red  River  Oil 
Company,  Scottsbluff,  Nebraska, 
Moorhead.  Minnesota:  HEE-Oiei.  HEE- 
0164 
Haiston  Oil  Company.  Inc.  (Haiston)  and 
Red  River  Oil  Company  (Red  River)  filed 
Applications  for  Exception  from  the  reporting 
requirements  associated  with  Form  EIA-782B 
and,  in  the  case  of  Haiston.  Form  EIA-821. 
The  exception  requests,  if  granted,  would 
permit  Haiston  andRed  River  to  cease  their 
submission  of  these  forms  to  the  Energy 
Information  Administration  of  the  DOE.  On 
October  4, 1985.  the  DOE  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  requests  be  denied. 


SL  Joe  Petroieum  Company.  St  foteph.  MO; 
HEE-moo 

St  ]oe  Petroleum  Ca  filed  an  Apphcation 
for  Exception  from  ti>e  provinous  of  Form 
EIA-7B2B.  Tha  exception  request  if  granted, 
would  permit  St  Joe  to  be  relieved  of  the 
requirement  that  it  file  EIA-782B  on  a 
monthly  basis.  On  October  1. 1985,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  wfatch  determined  that 
the  exception  request  be  denied. 

[FR  Doc  85-28190  Filed  10-31-85;  8:45  am] 
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PsiUes  Indloting  Intorest  In  SprInQ 
Cviyon  Pumped  Storage  Project 
Mizons;  ivonn  eoBTH  rvncipnion  ei 
Proposed  PionninQ  InvesttBstton 

AOCNCV:  Western  Area  Power 
Administration.  Department  of  Energy. 

action:  Final  Notice  of  Parties 
Indicating  Intent  to  Participate  in 
Planning  Investigation  for  Spring 
Canyon  Pumped  Storage  Project, 

Arizona. _^^ 

summary:  In  accordance  with  the  March 
29, 1965.  Fedani  Register  notice  (50  FR 
12622-12823),  the  Bureau  of  Reclamation 
(Reclamation)  and  the  Western  Area 
Power  Administration  (Western)  held  a 
public  information  forum  to  explain  the 
public  process  for  the  develofMnent  of 
the  Spring  Canyon  Pmnped  Storage 
Project  on  April  23, 1985,  at  the 
Showboat  Hotel  Las  Vegas.  Nevada. 
During  the  public  information  forum. 
Western  e]q)lamed  that  the  purpose  of 
the  public  {H-ocess  was  to  identify 
additional  participants  and  to  identify 
future  needs  for  peaking  power 
development  in  the  Lower  Colorado 
River  Basin.  Reclamation  explained  the 
planning  investigation  process  and 
technicaJ  details  of  the  proposed  project 
inchiding  the  estimated  costs.  At  the 
April  23, 1985  forum,  interested  parties 
were  asked  to  submit  their  letters  of 
intent  to  participate.  On  Jidy  28. 1985,  a 
Federal  Register  Notice  (50  FR  30512- 
30513]  was  published,  again  announcing 
the  Spring  Canyon  Pumped  Storage 
Project  planning  investigation,  and 
requesting  any  additional  parties  to 
submit  an  intent  to  participate.  It  also 
indicated  this  would  be  the  final 
opportunity  to  participate  in  the 
proposed  planning  investigation  of  the 
project.  Listed  below  are  all  entities 
which  have  expressed  an  intent  to 
particpate  in  this  project.  Non-Federal 
entities  are  expected  to  fund  at  least  50 
percent  of  the  project  plaiming  cost 
Each  entify  will  bear  a  share  of  such 
cost  in  proportion  to  the  amount  of 
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capacity  specified  in  its  letter  of  intent. 
The  United  States  funding  goal  is  50 
percent  of  the  project  planning  costs, 
which  includes  the  specified  amount  of 
capacity  for  the  United  States  and 
United  States  consideration,  not  yet 
determined,  for  the  use  of  Federal 
property. 
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Letters  of  interest  were  also  received 
from  Electrical  District  Number  One, 
Electrical  District  Number  Three,  and 
Pacific  Gas  and  Electric  Company  with 
no  specific  levels  of  participation 
incUcated;  therefore,  they  have  not  been 
listed  among  those  entities  intending  to 
participate. 

This  is  notice  of  the  final  list  of  parties 
indicating  an  intent  to  participate  in  the 
planning  investigation  in  this  project 

Issued  at  Golden,  Colorado,  October  22. 
1985. 

WiffiuBlLCbsatt. 

Administrator. 

(FR  Doc.  85-26184  Filed  10-31-85:  8:45  am] 


ENVtRONMENTAL  PROTECTION 
AGENCY 

[EII-fRL-2917-«] 

EnvlronnMntai  bnfMct  Statements  and 
RaguMlons;  AvailabMity  of  EPA 
CofiMnents 

Availability  of  EPA  comments 
prepared  October  15, 1985  through 
October  18, 1885  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(cXof  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OfBce  of  Federal 
activities  at  (202)  382-5075/76.  An 
e3q>Ianation  of  the  ratings  assigned  to 


draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19. 1984  (49  FR  41108). 

DraftEISa 

ERP  No.  D-AFS-G65044-NH  Rating 
LO.  Lincok  Nat'l  Forest  Land  and 
Resource  Mgmt  Plan.  NM.  Summary: 
EPA  expressed  no  objections  to  the 
proposed  action  as  described. 

ERP  No.  D-AFS-G65045-TX.  Rating 
LO.  E.  Texas  Nat'l  Forests  and  Caddo 
and  LB)  Nat'l  Grasslands.  Land  and 
Resource  Mgmt  Plan,  TX.  Summary: 
EPA  expressed  no  objection  with  the 
proposed  action  as  described. 

ERP  No.  E>-AFS-l65110-00.  Rating 
E02.  Kootenai  Nat'l  Forest  Land  and 
Resource  Mgmt  Plan,  MT  and  ID. 
Summary:  EPA  is  concerned  that 
constructing  approximately  5,000  miles 
of  road  and  harvesting  timber  may 
unacceptably  degrade  Kootenai  area 
streams  and  fisheries.  EPA  also  believes 
that  there  is  insufficient  funding  to 
complete  a  water  quality  and  fishery 
impact  monitoring  program  to  evaluate 
the  potential  adverse  impacts  resulting 
from  implementation  of  the  preferred 
alternative. 

ERP  No.  D-AFS-j65141-0a  Rating 
EC2.  Ashley  Nat'l  Forest  Land  and 
Resource  Mgmt  Plan,  UT  and  WY. 
Summary:  EPA's  review  identified  major 
concerns  with  the  alternative  selection 
process.  Other  EPA  concerns  involved 
projected  sedimentation  and  water 
quality  impacts  and  the  effectiveness  of 
future  monitoring  programs. 

ERP  No.  D-FHW-E40687-KY.  Rating 
EC2.  KY-44  ReconsbTiction,  KY-55  in 
Taylorsville  to  a  section  of  KY-44.  KY. 
Summary:  EPA  expressed  concern  about 
the  water  quality  and  fisheries  impacts 
caused  by  the  preferred  alternative.  In 
addition,  EPA  requested  that  corrections 
be  made  to  the  air  analysis  and  that 
more  noise  analysis  and  mitigation  be 
included  in  the  final  document 

Final  EISs 

ERP  No.  F-COE-B3200e-Oa  Narrows 
of  Lake  Champlain  Federal  Channel 
Maintenance  Dredging.  Whitehall,  NY  to 
Benson  Landing,  VT.  Summary:  EPA 
believes  that  the  EIS  is  a  very  general 
dociunent  Ihat  lacks  clear  and  useful 
environmental  data  necessary  to  fully 
evaluate  the  proposed  project  or  the 
potential  environmental  and  public 
health  ejects.  Close  coordination  among 
Federal  and  state  agencies  throughout 
the  development  of  the  specific 
environmental  assessment  could  insure 
that  the  maintenance  dredging  occurs 
with  no  environmental  unacceptable 
impacts. 

ERP  No.  F-FHW-G40109-TX,  US  183 
Upgrading,  TX-71  to  Ranch  to  Mariiet 


Rd.  620,  Construction  and  Right-of-Way 
Acquisition.  TX.  Summary:  EPA  has  no 
objection  to  the  proposed  action  as 
^  described. 

ERP  No.  F-UMT-F54005-II,  Chicago 
SW  Corridor  Transit  Improvements.  IL 
Summary:  Review  of  the  Final  EIS 
indicated  that  the  concerns  which  EPA 
expressed  on  the  Draft  document  have 
been  adequately  dealt  with.  In  addition. 
EPA  suggested  that  the  applicant  look 
into  the  need  for  an  NPDES  permit  and 
that  the  404  permit  would  require  an 
analysis  of  the  quality  of  the  river 
sediments. 

Dated-  October  29, 1985. 
David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activitiea. 
(FR  Doc  86-28147  Hied  10-31-«5;  8:45  am] 
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[ER-fRL-2917-7] 

Envfronmantal  Impact  Statemants; 
Notica  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5076.  Availability 
of  Environmental  Impact  Statement! 
filed  October  21. 1985  throu^  October 
25. 1985  pursuant  to  40  CFR  1506.9. 

EIS  No.  850464.  Draft  FHW,  TN.  1-40/ 
75  and  Interchanges  Improvements,  east 
of  Pellissippi  Parkway  to  east  of 
PapermiU  Road,  Knox  County,  Due: 
December  16, 1985,  Contact  Thomas 
Ptak  (615)  251-5394. 

EIS  No.  850465.  FSuppl,  GSA,  RI, 
Hoskins  Park.  Old  Wickford,  Naval 
Gardens  and  Gould  Island,  Disposal  of 
Surplus  Government  Property,  Kent  and 
Newport  Counties.  Due:  December  2, 
1985,  Contact  Pasquale  Vaccaro  (617) 
223-2651. 

EIS  No.  850486.  Final.  DCB.  CA. 
Chinatown  Redevelopment  pixiject, 
Construction.  Grants.  Alameda  County. 
Due:  December  2, 1985.  Contact  Anu 
Raud  (415)  273^-3941. 

EIS  No.  850467,  DSuppl,  AFS.  VA, 
WV,  George  Washington  National 
Forest  Land  and  Resource  Management 
Plan.  Uneven-aged  Timber  Management 
System,  Additional  Alternative.  Due: 
January  30. 1985.  Contact  Joseph  Hudick 
(703)  433-2491. 

EIS  No.  850468,  Final,  FHW.  CA.  CA- 
82  Widening  and  Realignment  CA-880 
(formerly  CA-17)  to  Scott  Boulevard, 
Santa  Clara  County.  Due:  December  2, 
1985.  Contact:  David  Eyres  (916)  551- 
1314. 

EIS  No.  850469,  Final.  FHW/UMT.  TX. 
US-59/Southwest  Freeway 
Improvement  and  Widening.  Beltway  8 
to  TX-288,  Harris  County.  Due: 
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December  2. 19B5,  Contact  Sam  Herrera 
(817)  334-3836. 

EIS  No.  850470.  Final.  UMT,  CA.  San 
Jose  Multimodal  Transportation 
Terminal  Facility,  Construction  and 
Development.  StUita  Clara  County.  Due: 
December  2. 1985,  Contact  Brigid 
Hynes-Cherin  (415)  550-8368. " 

EIS  No.  8S047I,  Final.  BOP.  FL, 
Marianna  Federal  Correctional 
Institution  and  Federal  Prison  Camp, 
Construction/Operation.  Jackson 
County,  Due:  December  2, 1985,  Contact 
Loy  Hayes  (202)  272-6535. 

EIS  No.  850473,  Draft,  AFS,  MT, 
Jardine  Joint  Venture  Gold  Mine  Profect 
Permit  Qallatin  National  Forest  Parte 
County,  Due:  December  16, 1985. 
Contact:  Elena  Green  (202)  447-«7ia 

EIS  No.  850474.  Draft.  FHW.  MD, 
Calvert  Road  Closure.  US-1  to  MD-201. 
Construction  of  Metro  Line,  Prince 
Georges  County,  Due:  January  6, 1985, 
Contact:  Edward  Terry  (301)  962'40ia 

EIS  No.  850475,  Draft.  UAF.  NV, 
Groom  Mountain  Range  Addition.  Nellia 
AFB,  Bombing  and  Gunnary  Range. 
Renewed  Withdrawal  from  Pubbc 
Lands,  Lincoln  County,  Due:  December 
30, 1985.  Contact  Capt.  Donald  Zona 
(804)  764-4430.. 

B!S  Na  850476,  Fmal  USA.  TX,  Camp 
Bullis  Combat  Assault  Landing  Strip 
Operations,  Fort  Sam  Houston,  Bexar 
County,  Due:  December  2, 1965,  Contact 
Richard  Strimel  (512)  221-403a 

EIS  No.  850477.  Final  AFS,  AZ,  Tonto 
National  Forest.  Land  and  Resource 
Management  Plan.  Due:  December  2. 
1985,  Contact  Elena  Green  (202)  447- 
4710. 

Amended  Notices 

BIS  No.  850291,  Draft.  AFS,  TX.  East 
Texas  National  Forests  and  Caddo  and 
LB)  National  Grasslands,  Land  and 
Resource  Management  Plan.  Due: 
November  1. 1985.  Published  FR  7-19- 
85 — Review  period  extended. 

EIS  No.  650438.  Final  NRG  PA. 
Beaver  Valley  Power  Station,  Unit  2, 
Operating  License,  Ohio  River,  Beaver 
County,  Due:  November  18, 1985, 
Published  FR  10-11-85— Review  period 
reestablished. 

JDated-  October  29. 1985. 
David  G.  Davis. 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc.  85-26148  Filed  10-31-«5:  8:45  am) 

BiUMG  CODC  MtO-M-K 


IOW-IRL-2»17-«] 

National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  10(a)(2)  of  Pub.  L  92- 
423,  "The  Federal  Advisory  Committee 


Act"  notice  is  heraby  givpn  that  a 
meeting  of  the  National  Drinking  Watn  - 
Advisory  CoandL  ettabbilied  under  the 
Safe  Drinking  Water  Act  as  amended 
(42  IIS.C.  SaOOf  et  $eq.],  will  be  held  at 
9:00  a.m.  on  November  20. 196S,  and  at 
8:30  a.BL  on  Novendier  21. 1985,  at  dw 
EPA  Headqaarteta,  Nmth  Conference 
Center,  401 U  Street  SW..  Washingtcn. 
DC  204ea  Council  subcommittees  will 
be  meeting  at  EPA  Headqtiarters  on 
November  19. 1985. 

The  purpose  of  the  meeting  will  be  to 
review  the  Primary  Drinking  Water 
Regulations. 

This  meeting  will  be  open  to  the 
publia  The  Council  encourages  the 
hearing  of  public  statements  and  will 
allocate  a  porticHi  of  its  meeting  time  for 
public  participation.  Oral  statements 
win  be  limited  to  five  minutes.  It  is 
preferred  that  there  be  one  presenter  for 
each  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council  by 
telephone  at  (202)  382-6533.  The  petition 
should  indude  the  topic  of  the  proqjwsed 
statement  the  petitionet'a  telephane 
number  and  should  be  received  by  the 
Council  before  November  15. 1985. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  b^ore  or  ^ 
after  a  Council  meeting.  Accepted 
written  statemrats  will  be  leco^uzed  at 
the  Council  meeting  and  will  be  part  of 
the  permanent  meeting  record. 

Any  member  of  the  public  nvishing  to 
attend  the  Council  meeting,  present  an 
oral  statement  or  submit  a  written 
statement  should  contact  Ms.  Chariene 
Shaw,  Office  of  Drinking  Water  (WH- 
550),  U.S.  Enviroimiental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  2046a 

The  telephone  number  is:  Area  Code 
202/382-5533. 

Dated:  October  24. 198S. 
VvilaaBi  N.  Heaeniaii,  jr.. 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  85-26114  Filed  10-31-85;  8:45  am] 
BILUNQ  CODE  WM-H-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Financial  ResponslbiHty  To 
Meet  UabWty  Incurred  for  Death  or 
Injury  to  Passengers  or  Ottier  Persons 
on  Voyages;  Issuance  of  Certificate 
[Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Pub.  L  89-777  (80  Slat  1356, 1357)  and 


Federal  Maritime  Commtsrion  Goieral 
Order  2a  as  amended  (46  CFR  Part  540): 

Regency  Maritiiae  Cotpotation.  Ridan 
Investment  Trast  Inc.  and  Regency 
Cruises  Inc.,  c/o  Regency  Craieee  Inc., 
260  Madison  Avenue.  New  Yoric  NY 
10016 
Dated:  October  29. 198S. 

Brucs  A.  Duibtowwkt, 

Actiag  Secretary. 

[FR  Doc.  86-2S136  Rled  10-91-6S:  8:45  aoa] 


FEDERAL  RESERVE  SYSTEM 

The  Chase  Manhattan  Corpi; 
AC<|Uisnion  or  i/ompany  cngagao  n 
PermisslMs  NonbanUi^  Acttvtties 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c](8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(cK8n  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21ia))  to  acquire  or 
control  votiog  securities  or  assets  of  a 
company  engaged  in  a  nonbenking 
activity  that  is  listed  in  1 225.25  of 
Regulation  Y  as  doeely  related  to 
banking  and  peimisaible  for  bank 
holding  companies.  Unless  otheiwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

He  application  is  available  for 
immediate  insi}ection  at  the  Federal 
Reserve  Bank  hidicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  perscma  may 
express  their  views  in  writing  on  tlie 
question  whether  consummation  of  tlie 
proposal  can  "reasonably  be  eiqiected 
to  produce  benefits  to  the  pubtic.  sudi 
as  greater  convenioice.  increased 
competition,  or  gains  in  effidency.  that 
outweigh  possible  adverse  e^cts.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
confUcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  questiiMi  nnut  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dilute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  appbcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ulioea  of  the  Board  of 
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Governors  not  later  than  November  21, 
1985. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street  New  Yoric.  New  York 
10045: 

1.  The  Chase  Manhattan  Corporation, 
New  York,  New  York;  to  acquire  Third 
Century,  Inc.  Sturgeon  Company, 
Moberly,  Missouri,  indirectly  acquiring 
Third  Century,  Ltd..  Moberly,  Missouri, 
and  thereby  engage  in  the  leasing  of 
personal  property  (including  acting  as 
agent,  broker  and  adviser  in  leasing 
such  property]  pursuant  to  S  225.25(b)(5) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  28, 1965. 
lames  McAliBe. 

Associate  Secretary  of  the  Board 
(FR  Doc.  85-28068  Filed  10-31-65: 8:45  am] 

I  COOE  ttie-»MI 


Cloverdale  Bank  Corp.  et  aL; 
Formationa  oft  AquiaWone  by;  and 
Mergera  of  Bank  HoMng  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842]  and 
1 225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdiing  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.a  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  22, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President),  230 
South  LaSalle  Street,  Chicago,  Illinois 
60600: 

1.  Cloverdale  Bank  Corporation, 
Cloverdale,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 


National  Bank  of  Qoverdale, 
Cloverdale,  Indiana. 

2.  Bancorp  of  Mississippi,  Inc., 
Tupelo,  Mississippi;  to  acquire  4.09 
percent  (and  if  certain  debentures  are 
converted  into  stock,  up  to  41.96 
percent)  of  the  voting  shares  of  First 
Mississippi  National  Corporation, 
Hattiesburg.  Mississippi,  thereby 
indirectly  acquiring  First  Mississippi 
National  Bank.  Hattiesburg,  Mississippi. 

Board  of  Goveniors  of  the  Federal  Reserve 
System,  October  28, 1985. 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Ooc  85-28065  Filed  10-31-65;  8>45  am] 

■UJMQ  cooc  ssio-oi^ 


Coreatataa  Financial  Corp.;  Acqidaltion 
of  Company  Engaged  in  Permisaible 
Nonbanking  Activitiaa 

The  organization  listed  in  this  notice 
has  applied  under  {  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CF.R.) 
225.23  (a](2]  or  (f)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Band  Holding  Company  Act  (12  U.S.C. 
1943(c)(8))  and  S225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  (225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  %vill  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  ttie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  applicatioiv 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21. 
1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Riiladelphia,  Pennsylvania  19105: 

1.  Corestates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  acquire 
James  Talcott,  Inc.,  New  York,  New 
York,  and  thereby  engage  in  factoring 
and  commercial  finance  activities 
pursuant  to  §  225.25(b](l}  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  28, 1985. 
lames  McAfise, 

Associate  Secretary  of  the  Board.  , 

[FR  Doc  85-28088  Filed  10-31-85;  8:45  omj 

MLLMQ  COCE  «10-01-M 

Southern  National  Corp.  at  aL; 
Formationa  of;  AcquMtfona  by;  and 
Mergara  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14)  of  the  Board's  R^ation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
and  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  21, 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  Southern  National  Corporation, 
Lumberton,  North  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of  Horry 
County  National  Bank,  Loris^  South 
Carolina. 
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B.  Federal  Reserve  Bank  of 
MUmeapc^  (Bruce. ).  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis  Minnesota  55480: 

1.  Daraian  Financial  of  Minnesota, 
Incorporated.  Harmony,  Minnesota:  to 
become  a  bank  holding  company  by 
acquiring  98  percent  of  the  voting  shares 
of  Harmony  State  Bank,  Harmony, 
Minnesota. 

C  Federal  Reserve  Bank  of  Dallas 
(Anthony ).  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222; 

1.  Cattleman's  Bancshares,  Inc., 
Gordon.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gordon 
Financial  Corporation,  Gordon,  Texas, 
thereby  indirectly  acquiring  The  First 
National  Bank  of  Gordon,  Gordon, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  28, 1985. 
JanesMcAfM, 

Assodate  Secretary  of  the  Board. 
[FR  Doc.  85-28087  Filed  10-31-85: 8:45  am] 
SIUJNO  coot  •ll»«V« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlM  Secretary 

Agency  Forma  SutNtiKtad  to  the  Office 
of  Managanwnt  and  Budget  for 
Cloarance 

Bach  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  foUow^  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  pubUshed  on  October  25, 
19B5. 

Public  Health  Service 

Food  and  Drug  Administration 

Subject:  Follow-up  on  Growth  Hormone 
Recipients — New 

Respondents:  Businesses  or  other  for- 
profit  institutions,  non-profit 
institutions 

Subject:  Resource  Data  for  State  Food 
and  Drug  Program — Reinstatement 
(0910-0020) 

Respondents:  State/local  governments 

OMB  Desk  Officer  Bruce  Artim 

Health  Resources  and  Services 
Administration 

Subject:  HMO  Qualification 
Applications;  HMO  Expansion 
Application;  Competitive  Medical 


.  Plan  Application — Revision  (0915- 

0065) 
Respondents:  Health  Maintenance 

Oirganizations,  Competitive  Medical 

Plans 
OMB  Desk  Officer  Fay  S.  ludicello 

Health  Care  Finance  Administration 

Subject-  Medicaid  Management 
Information  System:  System 
RequiremenU  (BPO-33)-41CFA-R- 
59— New 

Respondents:  State/local  governments, 
businesses  or  other  for-profit 
institutions,  for-profit  institutions, 
non-profit  institutions 

OMB  Desk  Officer  Fay  S.  ludicello 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Office  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  die 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503,  ATTN:  (name  of  OMB  Desk 
Officer). 

K.  Jaoqueline  Hdx. 

Deputy  Assistant  Secretary  for  Management 

Analysis  and  Systems. 

[FR  Doc.  85-28153  FUed  10-31-85:  8:45  am] 

BILUNQ  COM  41MK-04-II 


Food  and  Drug  Admlniatratlon 

[FDA-225-85-4000] 

Mamorandum  of  Undaratanding 
Among  ttw  Flah  and  WHdIlf a  Sarvica, 
Food  and  Drug  Adminiatration, 
National  Marina  Fiahartaa  Sarvica. 
National  Ocaan  Sarvica,  and 
Envlronmantal  Protection  Agency 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing  - 
notice  of  a  memorandum  of 
tmderstanding  (MOU)  among  the  Fish 
and  Wildlife  Service  (FWS),  the 
National  Marine  Fisheries  Service 
(NMFS)  and  the  National  Ocean  Service 
(NOS)  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
the  Environmental  Protection  Agency 
(EPA)  and  FDA.  This  MOU 
acknowledges  the  mutual  interests  and 
responsibilities  of  these  agencies  in 
developing  actions  to  protect  and 
manage  the  Nation's  estuarine  and 
coastal  water  envoronment. , 


OATKThe  agreement  became  effective 
June  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  ].  Kustka,  Intergovernmental  and 
Industry  Affairs  Staff  (HFC^SO).  Food 
and  Drug  Administration,  5600  Fishers 
Lane  Rockville,  MD  20B57,  301-443-1583. 

SUFPLCMENTARV  NIFORMATION:  In 
accordance  with  S  20.108(c)  (21 CFR 
20.108(c),  which  states  that  all 
agreements  and  memoranda  of 
understanding  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  the 
following  memorandum  of 
understanding: 

Memorandum  of  Understanding 

on 
Shellfish  Growing  Waters 

Among 
Fish  and  Wildlife  Service 
U.S.  Department  of  the  Interior 

and 
Food  and  Drug  Administration 
Department  of  Health  and  Human 
Services  ^    . 

and 
National  Marine  Fisheries  Service 
National  Oceanic  and  Atmospheric 

Administration 
Department  of  Commerce 

and 
National  Ocean  Service 
National  Oceanic  and  Atmospheric 

Administration 
Department  of  Commerce 

and 
Office  of  Water 
U.S.  Environmental  Protection  Agency 

LPutpose 

The  purpose  of  this  Memorandum  of 
Understanding  (MOU)  is  to  Impiove  and 
increase  the  cooperation  and  coordination  of 
monitoring  efforts;  avoid  duplication  of 
efforts,  aiid  make  more  efficient  use  of 
federal  resources  supporting  monitoring 
programs  for  estuarine  and  coastal  waters, 
especially  shellffsh  waters  that  are  of  mutual 
interest  to  the  Hsh  and  Wildlife  Service 
(FWS).  the  Food  and  Drug  Administration 
(FDA),  the  National  Marine  Fisheries  Service 
(NMFS)  and  the  National  Ocean  Service 
(NOS)  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA),  and 
the  Environmental  Protection  Agency  (EPA). 
It  sets  forth  a  woridng  arrangement  wliich 
commits  each  agency,  in  meeting  its 
responsibilities  in  this  areS  of  interest,  to 
provide  information  which  would  be  shared 
by  all  parties  to  this  MOU. 

n.  DefinitioDS 

Estuarine — Saline  and  brackish  waters 
from  the  open  ocean  to  the  junction  of  fresh 
water  the  area  where  the  ocean  and  hetti 
water  mix.  For  the  purposes  of  the  National 
Shellfish  Register  of  Classified  Estuarine 
Waters  the  term  estuarine  has  been  defined 
as  having  an  internal  twundary  where 


1 
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salinity  values  range  from  2.0  to  5U)  parts  per 
thousand. 

Marine — Saline  waters  over  the  continental 
shelf  which  are  not  classified  as  estuarine. 

Sbellfish— MoUnscan  shellfish  Umited  to 
oysters,  dams  and  mussels. 

Shellfish  growing  waters — waters 
classified  for  shellfish  growing  and 
harvesting. 

The  National  Shet/psh  Register  Of 
Classified  Estuorine  Waters — the  National 
Shellfish  Registo*  or  the  Register  records  the 
acreages  of  all  classified  shellfish  waters.  Its 
purpose  is  to  record  and  update  all  classified 
shellfish  waters  as  determined  by  State 
shellfish  control  agencies. 

ID.  Background 

The  coastal  zone  contiguous  to  the  United 
States  contains  over  20  million  acres  of 
estuarine  waters  that  contain  shellfish.  14.6 
million  acres  of  which  are  classified  as 
shellfish  producing  areas  for  marketing. 
Historically,  clean  waters  suitable  for 
shellfish  harvesting  have  been  the  economic 
focus  and  pride  of  coastal  communities 
because  they  provide  an  abundance  of  safe, 
wholesome  seafood  and  a  variety  of 
recreational  and  aesthetic  experiences.  The 
quality  of  estuarine  waters  reflects  both 
adjacent  shoreline  activities  and  those 
throughout  the  vast  drainage  basins  which 
feed  the  estuaries. 

Each  shellfish  producing  State  has 
developed  a  program  to  monitor  the  safety  of 
shellfish  growing  waters  and  the  sanitary 
harvesting,  processing  and  distribution  of 
shellfish.  The  State  programs  are  reviewed  by 
the  FDA.  FDA  has  gathered  aU  state  data  on 
the  condition  of  shellfish  waters,  registering 
estuarine  acres  as  approved,  prohibited, 
conditional,  restricted  or  nonshellfish/ 
nonproductive.  The  analyses  of  the  data 
demonstrate  improving  or  declining  water 
quality  and  acreage  available  for  commercial 
shellfish  harvest.  The  results  have  been 
published  at  five  year  intervals  in  The 
National  Shellfish  Register  of  Classified 
Estuarine  Waters.  The  parties  to  the  MOD 
will  continue  to  gather  and  analyze  water 
quality  data,  publish  the  Register,  and 
expand  their  understanding  of  water  quality 
issues,  particularly  as  they  impact  public 
health.  Shellfish  are  also  harvested  in  the 
marine  waters  contiguous  to  coastal  States. 
These  productive  areas  will  be  added  to  the 
Register  as  they  are  reviewed  and  classified. 

The  quality  of  shellfish  waters  affects 
National  concerns  for  public  health, 
environmental  quality,  resource  management, 
.^nd  coastal  zone  planning.  These  concerns 
are  addressed  by  numerous  Federal  agencies. 

A.  The  Fish  and  Wildlife  Service 

The  FWS  is  responsible  for  conserving, 
protecting,  and  enhancing  the  quality  of  the 
Nation's  fish  and  wildlife  and  dieir  habitats, 
and  facilitating  the  balanced  development  of 
these  natural  resources.  Its  functions  include 
responsibility  for  fish  and  wildlife  resources 
and  habitats  of  National  interest  through 
research,  management,  and  provision  of 
technical  assistance  to  other  federal  or  non- 
government agencies  and  States.  The  effects 
of  environmental  contaminants  influence 
natural  resources  and  lands  under  direct 


FWS  management  The  Service  provides 
information  on  contaminant  impacts  to  fiah 
and  wildlife  and  recommendations  needed  to 
effectively  manage  natural  resources. 

B.  The  Food  and  Drug  Administration 

The  FDA  is  responsible  for  ensuring  that     , 
foods  shipped  in  interstate  commerce  are 
safe  and  for  protecting  consumers  against 
adulterated,  decomposed,  unsanitary  and 
misbranded  food  products  including  fish  and 
shellfish.  FDA  also  administers  the 
cooperative  National  Shellfish  Sanitation 
Program.  This  cooperative  State-oriented 
program  establishes  guidelines  and 
procedures  for  the  sanitary  control  of 
shellfish  harvest  waters  and  the  sanitary 
harvesting,  processing  and  distribution  of 
shellfish. 

C.  The  National  Oceanic  and  Atmospheric 
Administration 

The  NOAA  is  responsible  for  mapping  and 
charting  the  Exclusive  Economic  Zone  and 
ocean  waters,  assisting  the  States  in 
managing!  using,  and  conserving  resources  in 
the  coastal  zone,  managing  and  conserving 
the  fishery  resources  of  the  Fisheries 
Conservation  Zone,  and  describing, 
monitoring,  and  predicting  conditions  in  the 
atmosphere  and  oceans. 

Within  NOAA  the  NMFS  has  the  primary 
Federal  responsibility  for  conserving, 
managing,  developing  and  protecting  living 
marine  resources  which  depend  upon  healthy 
and  productive  marine  and  estuarine 
habitats. 

The  National  Ocean  Service  is  responsible 
for  publishing  nautical  charts,  predicting  tidal 
heights  and  times,  collecting  and  maintaining 
oceanographic  data,  and  conducting 
assessments  to  help  determine  marine 
resources  use  strategies  which  wiU  result  in 
maximum  benefit  to  the  nation  with  minimum 
environmental  damage  or  conflicts  among 
uses. 

D.  The  Environmental  Protection  Agency 

The  EPA  has  the  overall  responsibility  for 
maintaining  and  restoring  a  level  of  water 
quality  great  enough  to  provide  for  the 
protection  and  propagatioa  of  fish,  shellfish, 
and  wildlife  and  allow  for  recnation  in  and 
on  the  water.  In  carrying  out  Ita 
responsibilities,  EPA  works  with  the  States  to 
monitor  environmental  quality  and  is 
responsible  for  reporting  to  the  Congress  on 
the  overall  quality  of  the  Nation's  waters. 
EPA  and  FDA  are  responsible  for 
establishing  safe  levels  of  contaminants  in 
foods. 

IV.  Authority 

This  MOD  is  entered  into  under  the 
authority  of  section  104  of  the  Clean  Water 
Act  of  1977  (Pub.  L  95-217);  the  Lacey  Act 
AmendmenU  of  1961  (16  U.S.C  3371,  et  seg.}: 
the  Agricultural  Marketing  Act  of  1946  (7 
U.S.C  1621,  et  seq.),  as  amended:  the  Fish 
and  Wildlife  Act  of  1956  (16  U.S.C.  742e),  as 
amended:  and  15  U.S.C.  1525:  sections  301, 
308, 311,  361  of  the  Public  Health  Service  Act 
(Pub.  L.  410-58  Stat.,  801,  683,  703,  74  Stat.. 
364  as  amended  (42  U.8.C.  241,  242t  243. 
264)):  sections  402.  403,  406,  701(a)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act  (Pub.  L 
717-«2  Stat.,  1046-1046,  (1]0&5.  as  amended 


(21  U.S.C  342,  343,  346.  371(a)):  section  202  of 
the  Marine  Protection.  Research  and 
Sanctuaries  Act  (Pub.  L  92-632,  Title  II.  33 
U.S.C.  1442);  the  Coast  and  Geodetic  Survey 
Act  of  1947  (33  U.S.C  883  a-e);  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1960  (42 
U.S.C.  96a  et  seq.y,  and  implementing 
regulations  of  the  Natiooal  Contingency  Plan 
at  40  CFR  300. 1-300,81, 

V.ScoiMofWotk 

This  MOU  acknowledges  the  mutual 
Interests  and  responsibilities  of  FWS,  FDA. 
NMFS  and  NOS  of  NOAA.  and  EPA  in 
developing  actions  to  protect  and  manage  the 
Nation's  estuarine  and  coastal  water 
environment.  CoopcraUveiy,  the  parties  to 
this  agreement  will  condnct  the  following 
activities: 

1.  Publish  The  National Shellfiatf^Regiater 
of  Classified  Estuarine  Waters. 

This  document  has  been  pubHsbad  by  the 
FDA  or  the  EPA  every  five  years  since  1966. 
The  parties  to  the  MOU  will  develop  jointly  a 
plan  for  the  future  publication  of  the  Register. 
This  plan  will  identify  the  lead  agency  and 
determine  frequency  of  publicatiaa  and  the 
scope  of  the  document  This  plan  will  be 
forwarded  to  appropriate  agency  o£Elcials  for 
action.  Pinal  plans  for  developing  future 
dociunents  will  then  be  prepared  and 
implemented  by  the  participating  agendea. 

2.  Collect  and  Share  Water  Resource  and 
Contaminant  Information  for  Eatoarine  and 
Coastal  Water  Areas. 

Each  party  to  this  agreement  maintains 
data  files  or  operates  mooitoring  programa  to 
collect  data  on  water  resources  and 
contaminant  levels  in  eatnorine  and  coastal 
water  areas.  The  participating  ageodaa  agree 
to  exchange  that  information  imd  cooperate 
in  joint  data  collection  efforts. 

9.  Conduct  Analyses  of  Estuarine  and 
Coastal  Water  Data,  Produce  Maps  and 
Reports. 

Bach  party  to  the  MOU  has,  from  time  to 
time,  developed  or  experimented  with 
different  analytical  techniques,  monitoring 
strategems,  computer  applications,  and 
graphic  display*  to  carry  oat  their 
responsibiUtiea  relating  to  the  Nation's 
estuaries  and  coastal  waters.  Parties  to  the 
MOU  will  periodically  review  their 
experiences  and  capabilities  and  will  main 
appropriate  arrangements  to  share  them  in 
order  to  improve  individual  agency  reports  or 
to  jointly  analyze  data  for  multi-agency 
reports. 

4.  Promote  Public  Awareness  of  the  Vahie 
of  Shellfish  Crowing  Waters. 

From  time  to  time,  the  parties  to  the  MOU 
have  the  opportunity  through  internal 
meetings,  symposia,  public  meetinga.  or 
written  reports  to  discuss  the  value  of 
shellfish  growing  waters.  Each  party  wiU 
share  knowledge  to  support,  in  any 
appropriate  manner,  each  other's  efforts  to 
produce  high  quality  hiformation  for  the 
public. 

VI.  Funding 

Any  funding- arrangements  between  and 
among  parties  to  the  MOU  which  result  from 
the  above  activities  will  be  addressed  as  an 
amendment  to  this  MOU  or  through  separate 
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agreements  aa  referenced  under  section  X.2 
of  this  MOU. 

VOL  PubUcatkm  of  DaU 

All  parties  to  the  MOU  will  be  given  an 
opportunity  to  review  preliminary  reports  or 
portions  of  reports  concerning  estuarine 
quality  and  shellfish  growing  areas  prepared 
for  publication  pursuant  to  this  MOU  by  any 
other  party  to  this  MOU. 

Vm.  Periodic  Maetings 

All  parties  agree  to  meet  semi-annually  and 
more  often,  if  needed,  to  exchange 
infonnation  and  coordinate  activities,  where 
appropriate. 

DC.  Paiiod  of  the  Mou 

The  terms  of  the  MOU  will  become 
effective  upon  the  last  signature  of  the 
approving  officials  of  the  respective  agencies 
entering  this  MOU.  The  terms  of  the  MOU         I 
will  remain  in  effect  until  terminated  by  (1)      / 
mutual  agreement  or  (2)  one  year  advance  \j 
written  notice  by  any  party.  '' 

X.  Frovisioiis 

l.The  MOU  may  be  amended  at  any  time 
by  the  consent  of  the  parties.  The  MOU  will 
be  reviewed  periodically,  but  not  less  than 
annually. 

2.  Nothing  contained  herein  modifies  other 
existing  agreements  or  MOUs  nor  does  it 
predude  the  individual  parties  from  entering 
into  separate  agreements  setting  forth 
procedures  for  special  programs  which  can 
be  handled  more  efficiently  and 
expeditiously  by  such  other  arrangements. 

3.  Nothing  herein  is  intended  to  conflict 
with  current  FSW,  FDA,  NMFS,  NOS,  or  EPA 
regulations  or  directives.  If  the  terms  of  the 
MOU  are  inconsistent  with  the  existing 
regulations  or  directives  of  any  of  the 
agencies  entering  into  this  MOU,  then  those 
portions  of  this  MOU  which  are  determined 
to  be  inconsistent  shall  be  invalid.  However, 
the  remaining  terms  and  conditions  of  this 
MOU  not  affected  by  inconsistency  shall 
remain  in  full  force  and  effect  At  the  first 
opportunity  for  review  of  the  MOU,  such 
changes  as  are  deemed  necessary,  v^ll  be 
accomplished  by  either  an  amendment  to  this 
MOU  or  by  entering  into  a  new  MOU, 
whichever  is  deemed  more  expeditious  by  the 
parties. 

If  disagreement  should  arise  as  to  the 
interpretation  of  the  provisions  of  the  MOU, 
or  amendments  and/or  revisions  thereto,  that 
cannot  be  resolved  at  the  operating  level,  the 
area(s]  of  disagreement  shall  be  reduced  to 
writing  by  each  party  and  presented  to  the 
other  parties  for  consideration.  If  agreement 
on  interpretation  is  not  reached  within  thirty 
days,  the  parties  shall  forward  the  written 
presentation  of  the  disagreement  to 
respective  higher  officials  for  appropriate 
resolution. 

XI.  Project  Officen 

A.  The  U.S.  Fish  and  Wildlife  Service 
project  officer  is:  David  M.  Smith,  Fish  and 
Wildlife  Service,  Resource  Contaminant 
Assessment.  18th  and  C  Streets,  NW., 
Washington,  DC  20240  (telephone  (202)  34a- 
54S2). 

E  The  U.S.  Food  and  Drug  Administration 
project  officer  is:  ].  David  Clem,  Food  and 


Drug  Administration.  Shellfish  Sanitation 
Branch.  (HFF-334),  Department  of  Health  and 
Human  Services,  200  C  Street  SW., 
Washington,  DC  20204  (telephone  (202)  485- 
0149). 

C.  The  National  Marine  Fisheries  Service 
project  officer  is:  David  M.  DresseL  National 
Marine  Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration.  U.S. 
Department  of  Commerce,  Washington,  DC 
20235  (telephone  (2020)  634-7458). 

D.  llie  National  Ocean  Service  project 
ofHcer  is:  John  Paul  Tolson,  Ocean 
Assessments  Division,  OfRce  of 
Oceanography  and  Marine  Assessment, 
National  Ocean  Service,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  RockviUe,  MD 
20652  (telephone  (301)  443-8843). 

E.  Tie  U.S.  Environmental  Protection 
Agency  project  officer  is:  Thomas  M.  Murray, 
Enviroimiental  Protection  Agency,  Monitoring 
and  Data  Support  Division  (WH-553),  401 M 
Street  SW..  Washington.  DC  20480  (telephone 
(FTS)  (202)  382-7056). 

Xn.  Signature  of  Each  Party 

Approved  and  Accepted  for  the  U.S.  Pish 
and  Wildlife  Service. 
By:  s/  Harold  ].  O'Connor, 
Title:  Associate  Director^— Habitat  Resources. 

Date:  June  14. 1985. 

Approved  and  Accepted  for  the  National 
Marine  Fisheries  Service. 
By:  s/  William  G.  Gordon, 
Title:  Assistant  Administrator  for  Fisheries. 

Date:  May  9, 1965. 

Approved  and  Accepted  for  the  U.S.  Food 
and  Drug  Administration 
By:  s/  Joseph  P.  Hile. 

Title:  Associate  Commissioner  for  Regulatory 
Affairs. 

Date:  May  13, 1965. 

Approved  and  Accepted  for  the  National 
Ocean  Service. 
By:  s/  Paul  M.  Wolff, 

Title:  Assistant  Administrator  for  National 
Ocean  Service. 

Date:  May  28. 1985. 

Approved  and  Accepted  for  the  U.S. 
Environmental  Protection  Agency. 
By:  s/  Edwin  L  Johnson. 
Title:  Acting  Deputy  Assistant  Administrator, 
Office  of  Water. 

Date:  May  8, 1985. 

Dated:  October  25, 198S. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  85-26080  Filed  10-31-85:  a-45  am) 
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[Docket  No.  a5N-0473] 

Symposium  and  Workshop  on 
Interspecies  Extrapolation  of  Dose- 
Response  Data  on  Carcinogenicity; 
Request  for  Data  and  Information 

AOENCV:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Federation  of  American 
Societies  for  Experimental  Biology's 
(FASEB)  Life  Science  Research  Office 
(LSRO)  will  conduct  a  symposium  and  a 
workshop  to  examine  scientific  aspects 
of  dose-response  extrapolation  among 
animal  species  and  between  animal 
species  and  htmians  for  the  carcinogenic 
potential  of  industrial  chemicals,  natural 
toxins,  pharmaceuticals,  and  pesticides 
and  related  substances.  The  symposium 
will  be  open  to  the  public.  Workshop 
attendance  will  be  by  invitation  only. 
Interested  persons  are  invited  to  submit 
scientific  data,  information,  and  related 
reference  materials. 

DATES:  The  symposium  will  be  held 
Monday,  January  6, 1986,  while  the 
workshop  will  be  held,  Tuesday, 
January  7, 1986.  Both  the  symposium  and 
the  workshop  will  begin  at  8  a.m. 
Written  scientific  data,  information,  and 
related  reference  materials  may  be 
submitted  until  December  30, 1985. 
Requests  to  make  oral  presentations  at 
the  symposium  must  be  in  writing,  be 
postmarked  before  December  23, 1985, 
and  be  received  by  December  30, 1985. 

ADDRESSES:  Written  scientific  data, 
information,  and  related  reference 
materials  should  be  submitted  as 
follows:  two  copies  to  the  Dockets 
Management  Branch  (HFA-305}.  Food 
and  Drug  Administration.  Room  4-62, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
and  two  copies  to  Ralph  C.  Wands,  Life 
Sciences  Research  Office,  Federation  of 
American  Societies  for  Experimental 
Biology,  9650  Rockville  Pike,  Bethesda, 
MD  20814.  Written  requests  to  make  oral 
presentations  should  be  directed  in  the 
same  manner  to  both  addresses  above. 
The  symposium  will  be  held  at  the 
Bethesda  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD.  The  woricshop 
will  be  held  at  the  Federation  of 
American  Societies  for  Experimental 
Biology,  9650  Rockville  Pike,  Bethesda, 
MD  20814. 
FOR  FUTHER  INFORMATION  CONTACT: 

Ralph  C.  Wands  or  Thomas  A.  Hill,  Life 
Sciences  Research  Office,  Federation 
of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike,  Bethesda,  MD  20814,  301-530- 
7030. 

or 

Robert  J.  Scheuplein,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
101),  Food  and  Drug  Administration, 
200  C  Street  SW.,  Washington,  DC 
20204,  202-245-1372. 
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tupPiBMOiTAfiv  MiroMiATiOK  Under 
the  tenns  of  Contract  No.  223-83-2020 
between  FASEB  and  FDA.  FASEB  will 
(1)  provide  expert,  objective  counsel  to 
the  agency  on  general  or  specific  issues 
of  scientific  fact  and  (2)  explore  the 
effectiveness  and  efficiency  of  varioiu 
scientific  review  mechanisms.  FDA  has 
spedflcally  requested  that  FASEB 
address  the  following  scientific 
questions:  (1)  What  are  the  existing 
methods  for  performing  interspecies 
extrapolation?  (2)  What  are  ttte 
strengths  of  the  databases  supporting 
these  methods?  (3)  Are  there  cases  (e^^ 
for  a  particular  route  of  administration, 
compound,  or  other  situation)  in  which 
one  method  would  be  suitable  but  not 
anothier?  (4)  Is  there  any  reason  to 
believe  that  a  uniform  extrapolation 
methodology  for  interspecies 
comparisons  can  be  derived  for  all 
substances  and  species,  based  on 
existing  data?  and  (5)  If  existing  data 
would  be  sufficient  to  resolve  this 
question,  what  are  the  nature  and  extent 
of  the  databases  that  must  be  analyzed? 

In  response  to  FDA's  request.  FASEB 
will  hold  an  open  symposium,  and  a 
workshop  limited  to  those  invited  by 
FASEBk  to  address  the  foregoing 
questions. 

Related  matters  that  will  be  discussed 
during  the  symposium  and  the  workshop 
include  an  evaluation  of  the  pertinence, 
if  any,  of  the  following  bases  for 
interspecies  extrapolation  of  dose- 
response  data:  (1)  In  proportion  to  the 
body  masses  of  humans  and  test 
animals.  (2)  on  the  basis  of 
concentration  in  the  diet,  and  (3)  in 
proportion  to  the  surface  areas  of 
humans  and  test  animals. 

A  brochure  identifying  the  invited 
speakers  and  describing  the  symposium 
program,  registration  procedures,  and 
registration  fees  is  available  from  the 
contact  persons  listed  above. 
Proceedings  of  the^symposium  and 
woikshop  will  be  published  and 
p  provided  to  all  persons  who  attend. 

Dated:  October  25. 1965. 
Mervin  H.  Shumate. 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
(FR  Doc  85-26081  Filed  10-31-86;  8:45  am] 


Public  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Autttority 

'  Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organizations.  Functions,  and 
Delegations  of  Authority  for  the 


Department  of  Health  and  Human 
Services  (35  FR  3885.  Febraary  25. 1970, 
as  amended  most  recently  in  pertinent 
parts  at  50  FR  0908.  March  12, 1985)  is 
amended  to  update  funcUfmal 
statements. 

The  Food  and  Drug  Administration  is 
updating  functional  statements  for  die 
Office  of  Management.  Center  for 
Veterinary  Medicine  by  adding  a 
statement  about  infonnatioo  resources 
management.  Adding  the  statement  will 
clarify  activities  whidi  are  conducted  in 
the  office.  Also  odier  genera] 
management  activities  that  have  been 
conducted  in  the  office  are  now  included 
in  the  functional  statement 

Section  HF-^  Organization  and 
Pitnctions  is  amended  as  foQows: 

Delete  paragraph  (m-l-i).  PUf/'ce  o/ 
Management  (HFVlA)  and  insert  new 
paragraph  (m-l-i)  Office  of 
Management  (HFVlA). 

(m-l-i)  Office  of  Management 
(HFVlA).  Serves  as  the  principal 
management  adviser  to  the  Center 
Director. 

Participates  in  establishing  the 
Center's  management  and 
administrative  policy;  and  develops  and 
publishes  regulatory,  scientific  and 
administrative  policies. 

Develops  short  range  and  strategic 
resource  plans  for  accomplishing 
program  objectives. 

Fonnulates  the  Center's  portion  of  the 
Agency's  budget  proposal  for 
submission  to  the  D^artment  Office  of 
Management  and  Budget  and  Congress. 

Plans  and  directs  Center  operations 
for  financial  and  personnel 
management  employee  development 
and  training,  equal  employment 
opportimify  activities,  and  facilities  and 
office  services. 

Manages  policy,  planning,  and 
development  of  the  Center's  Information 
'  resources. 

Directs  the  Center's  organization  and 
management  systems. 

Directs  public  information  and 
education  programs;  manages  the 
Center's  Freedom  of  Information 
program;  and  manages  sensitive 
docimients  and  official  records 
pertaining  to  animal  drugs. 

Effective  date:  October  22, 1965. 
Dated:  October  22, 1985. 
Peter  ).  Beisano, 

Acting  Director.  Office  of  Management,  Office 
of  the  AsaiaJant  Secretary  for  Health. 
[FR  Doc  85-26107  Filed  10-31-85: 8:45  am] 


DEPARTMENT  OF  TME  fKrERIOR 

Bureau  Of  Land  Manegemenl 

[1-199741 

Reetty  Action;  Direct  Sale  of  Public     \ 
Land  in  Owytiee  County,  10  V 

AOCNCV:  Bureau  of  Land  Management 
Interior. 

actkm:  Notice. 

SUMHARy:  The  following-described 
lands  have  been  examined,  and  through 
the  land  use  planning  process,  have 
been  determined  to  be  suitable  for 
disposal  by  sale  pursuant  to  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  at  no  less  than 
fair  miaiket  value: 

Boiae  Meritfian.  Idaho 
T.  2  S.,  R.  6  W., 

Containing  40  acres. 

The  patent  when  issued,  will  contain 
the  followihg  reservations  to  the  United 
States: 

1.  Ditches  and  canals. 

2.  Oil  and  gas. 

The  patent  will  be  subject  to  all  valid, 
existing  rights  and  reservations  of 
record. 

The  lands  are  hereby  segregated  from 
appropriation  imder  the  public  land 
laws,  including  the  mining  Laws,  as 
provided  by  43  CFR  2711.1-2(d). 

The  lands  are  being  ofiered  by  direct 
sale  to  George  Johnstone,  the  existing 
user. 

The  offer  to  purchase  will  include  a 
$50.00  nonretumable  filing  fee  for 
processing  the  conveyance  of  mineral 
interests  of  no  known  value. 

If  no  offer  to  purchase  is  received^ 
within  30  days  after  this  tract  is  offered, 
it  will  be  offered  for  sale  by  competitive 
bid  until  March  25. 1988. 

DATE  AND  Aoomsses:  The  sale  offering 
will  be  held  in  the  Boise  District  Office. 
3948  Development  Avenue,  Boise.  Idaho 
83705,  no  less  than  60  days  following  the 
date  of  this  notice. 

FOR  FUirrHCR  INFORMATION  CONTACT: 

Detaile(|  information  concerning  the  sale 
terms  apd  conditions  and  other  details 
can  be  bbtained  by  contracting  Hadde 
Bruegman  at  the  above  address  or  by 
calling  (208)  334-1582. 

SUPPLEMBITARY  mFORMMTION:  For  a 
period  of  45  days  bam  the  date  of  this 
notice,  interested  parties  may  submit 
comm«its  to  the  Boise  District  Manager 
at  the  above  address. 


/ 
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Dated:  October  IB.  1966. 
Maitin  |.  Zimmer. 
District  Manager. 

pit  Doc.  85-25816  Filed  1&-31-85;  8:45  am] 
Muwacooc  OW-OO-M 


[Strlal  NumbMT  AA-5113S] 

Sal*  of  Public  Land  on  Danall  Highway, 
AK 

aqbncy:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  Realty  Action.  FLPMA 
Section  203  Sale. 

summary:  The  following  described  tract 
of  land  has  been  examined  and  through 
land  use  planning  identified  as  suitable 
for  disposal  by  non-competitive  sale 
pursuant  to  section  203  of  the  Federal 
Land  P(^cy  and  Management  Act  of 
1976. 

U.S.  Survey  No.  8S23,  Alaska  situated  on 
the  southerly  right-of-way  of  the  Denali 
Highway  at  approximate  milepost  99.5. 
Containing  S  acres. 

lliis  notice  of  realty  action  proposes 
the  sale  of  land  under  the  jurisdiction  of 
the  Bureau  of  Land  Management  and 
located  at  Mile  100  on  the  Denali 
Highway,  Alaska.  The  sale  is  intended 
to  legalize  valuable  improvements,  long 
term  occupancy,  and  to  facilitate  land 
use  i^annLag  in  the  area.  Retention  of 
these  lands  would  not  serve  any  Federal 
purpos^. 

nds  disposal  action  is  a  non- 
competitive offering  at  fair  maricet  Value 
to  the  owner  of  the  existing 
improvements. 

FOR  RfRTHBI  INFORMATION  CONTACT 

Detailed  information  concerning  this 
action,  is  available  for  review  at  the 
Anchorage  District  Office,  4700  East 
72nd  Avenue,  Anchorage,  Alaska,  or  the 
Glennallen  Resource  Area  Office  in 
dennallen,  Alaska.  For  further 
information  call  (907)  267-1200. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  of  this  Notice,  interested 
parties  may  submit  comments  at  the 
above  address.  Any  adverse  comments 
will  be  evaluated  by  the  Anchorage 
District  Manager  who  may  cancel  or 
modify  this  action  and  issue  a  final 
determination.  In  the  absence  of  any 
adverse  action  by  the  Anchorage 
District  Manager,  this  will  become  the 
final  determination  of  the  Department  of 
interior. 
Wayne  A.  Boclen, 
Anchorage  District  Manager. 
[FR  Doc.  85-28145  Filed  10-31-85:  8:45  am] 

WUINB  COOC  4»1*-M-H 


/^ 


Navada;  FWng  of  PMb  Of  Survay  and 
Order  Providing  for  Opening  of  Landa 

1.  The  Plats  of  Survey  of  lands 
described  below  will  be  officially  filed 
at  the  Nevada  State  Office,  Reno. 
Nevada,  effective  at  lOKX)  a.m.. 
December  16, 1965. 

Mount  Diablo  MaiUKan,  Nevada 
T.  31  N..  R.  33  E 

2.  The  land  within  the  above  township 
varies  from  mountainous  in  the  east 
portion  to  nearly  level  in  the  southwest 
central  portion  with  the  remaining 
portion  gently  rolling.  Elevation  ranges 
from  about  4,300  to  7,600  ft  above  sea 
level.  The  soil  varies  from  clay  loam  and 
rocky  on  the  higher  elevations  to  sandy 
clay  loam  on  the  more  level  portions. 
Vegetation  consists  of  sagebrush,  native 
grasses,  rabbitbrush.  Brigham  tea  and 
shadscale.  Pinon  pine  and  juniper  are 
located  in  the  moantainoDS  portions 
with  willows  and  cottonwood  in  the 
canyon  bottoms.  Many  canyons  are  in 
the  mountainous  east  portion  with  the 
biggest  ones  being  Eldorado,  Antelope, 
Black.  Johnson.  Floritla  and  Hulnboldt 
The  major  drainages  are  all  in  a 
westerly  direction  into  the  Humboldt 
River.  Access  is  by  rou^  trail  roads  into 
mining  activity  in  the  mountains. 
Interstate  Highway  No.  80  enters  the 
township  in  section  33,  procedes  in  a 
northerly  direction  dumging  to 
northeasterly  and  leaves  in  section  3. 

Many  tunnels  and  prospects  are 
located  in  the  mountains  indicating 
mudi  mining  activity  in  the  past 
although  there  are  no  active  operations 
at  present  Patented  mineral  surveys  are 
located  in  sections  1. 2. 12  and  13. 

Mount  Diablo  Meridian,  Nevada 

T.31V4N.,  R.33E. 

3.  The  terrain  within  the  above 
township  is  mountainous  and  the 
elevation  ranges  fix>m  about  4,800  to 
5,900  ft  above  sea  level.  The  soil  is 
rocky  clay.  Vegetation  consists  of 
sagebrush,  shadscale  and  native  grass 
with  juniper  and  pinon  pine  on  the 
slopes  and  cottonwood,  willows  and 
rose  bushes  along  the  bottom  of 
Humboldt  Canyon.  Drainage  is  supplied 
by  Humboldt  Canyon  which  runs  in  a 
northwesterly  direction.  Access  is 
provided  by  a  trail  road  paralleling 
Humboldt  Canyon. 

Many  tuimels  and  prospects  are  in  the 
sorrounding  area  although  none  appear 
to  be  within  the  area  of  the  township. 

Mount  DIaUo  Meridian,  Nevada 

T.  31  N..  R.  33V4  E. 

4.  The  terrain  within  the  above 
township  is  mountainous  and  the 
elevation  ranges  from  about  5,600  to 


6,400  ft.  above  sea  level.  The  soil 
consists  of  clay  with  rocky  outcroppings. 
Vegetation  consists  of  sagebrxish,  cacti 
and  native  grass  with  juniper  and  pinon 
pine  on  the  slope  and  contonwood. 
willows  and  rose  bushes  along  the 
bottom  of  Humboldt  Canyon.  The  area 
is  drained  by  Humboldt  Canyon  which 
runs  in  a  northwesterly  direction. 
Access  is  provided  by  a  trail  road  in 
Humboldt  Canyon. 

Some  mining  activity  was  noted 
during  the  survey  of  the  township. 

5.  Subject  to  va^d  existing  ri^ts,  the 
provisions  of  existing  wighdrawals  and 
classifications,  and  the  requirements  of 
applicable  land  laws,  the  lands 
described  above  are  hereby  open  to 
such  applications  and  petitions  as  may 
be  permitted.  All  such  valid  applications 
received  at  or  prior  to  lOM)  ajn.,  on 
December  16, 1985,  shall  be  considered 
in  order  of  filing,  llie  lands  described 
above  have  been  open  and  continue  to 
be  open  to  the  mining  and  mineral 
leasing  laws. 

Inquiries  concerning  these  surveys 
shall  be  addressed  to  the  Nevada  State 
Office,  Bureau  of  Land  Management  300 
Booth  Street,  P.O.  Box  12000,  Reno 
Nevada  89520. 
Robert  G.  Steele, 

Deputy  State  Director,  Op&xitions.     f 
[FR  Doc  85-28141  Filed  10-31-85;  8:45  am] 

MUJNG  CODE  4S10-HC-II 


National  Park  Service 

Golden  Gate  National  Recreation  Ara|^^ 
Advieory  Commieaion;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Advisory  Commission  will  be 
held  at  7:30  p.m.  (PST)  on  Wednesday. 
November  20. 1085,  at  Building  201,  Fort 
Mason,  San  Francisco,  California. 

The  Advisory  Commission  was 
established  by  Pub.  L.  92-589  to  provide 
for  the  free  exchang^of  ideas  between 
the  National  Park  Service  and  the  public 
and  to  facilitate  the  solicitation  of 
advice  or  other  counsel  from  members 
of  the  public  on  problems  pertinent  to 
the  National  Paric  Service  systems  in 
Marin.  San  Francisco  and  San  Mateo 
Counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Frank  Boerger,  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Mr.  Ernest  Ayala 
Mr.  Richard  Bartke 

Mr.  Fred  Blumberg  *  ' 

Ms.  Margot  Patterson  Doss 
Mr.  Jerry  Friedman 
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Ms.  Daphne  Greene 

Mr.  Peter  Haas,  Sr. 

Mr.  Burr  Heneman  ^ 

Mr.  John  Mitchell 

Ms.  Gimmy  Park  Li 

Mr.  Merritt  Robinson 

Mr.  John  J.  Spring 

Dr.  Edgar  Waybum 

Mr.  Joseph  Williams 

The  main  agenda  item  is  the 
presentation  of  a  preliminary  plan  for 
the  Phillip  Burton  memorial. 

The  meeting  is  open  to  the  pubic.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  written  statements  may 
contact  Acting  General  Superintendent 
Brian  O'Neill,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco,  CA  94123. 

Minutes  for  the  meeting  will  be 
available  for  public  inspection  by 
December  20, 1985,  in  the  office  of  the 
General  Superintendent.  Golden  Gate 
National  Recreation,  Area,  Fort  Mason. 
San  Francisco,  CA  94123. 

Dated:  October  22, 1985. 
W.  LonraU  WUtB, 

Acting  Regional  Director,  Western  Region. 
fFR  Doc.  85-26140  Filed  10-31-85: 8:45  am] 

BNJJNOCOCE  O10-7S-II 


INTERSTATE  COMMERCE 
COMMISSION 

[Na  MC-F-16291] 

Rnance  Applications;  Ahiminuin 
Company  of  America— Continuance  in 
Control— REA  Magnet 

aoency:  Interstate  Commerce 

Commission. 

ACnoN:  Notice  of  exemption. 

SUMMiUV:  Pursuant  to  49  U.S.C. 
11343(e),  the  Commission  exempts  from 
the  prior  approval  requirements  of  49 
U.S.C.  11343,  et  seq.,  Oie  continuance  in 
control  by  Aluminum  Company  of 
America  of  Rea  Magnet  Wire  Company. 
Inc.,  which  recently  obtained  initial 
operating  authority  in  MC-183733. 
DATE:  This  exemption  will  be  effective 
on  October  31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to:  T.S. 
InfoSystems,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423  or  call  289--43S7 


(DC  Metropolitan  area]  or  toll  free  (800) 
424-5403. 

Decided:  October  11. 1985. 

By  the  Commission  Chainnan  Taylor,  Vice 
Chairman  Cradison,  Commissionera  Sterrett, 
Andre,  Simmons.  Lamboley,  and  Strenio. 
Commissioner  Simmons  concurred  in  the 
result.  Chainnan  Taylor  and  Commissioner 
Lamboley  concurred  in  the  result  with 
separate  expressions. 
lainea  H.  Bayns. 
Secretary. 
[PR  Do&  85^28100  Filed  10-31-85;  8:45  am] 

MLLMQ  coot  70SS-0t-M 


[No.296M(Siib-1)'] 

OfWcM— Southwestern  DIvieion; 
DIvisione  of  Joint  Rates  Between 
Official  and  Southwestern  Territories; 
Missouri  Pacific  Railroad  Corp.  et  ai. 

AOCNCV:  Interstate  Commerce 
Commission. 

ACTION:  Request  for  comments.  - 


f.  The  Commission,  on  its  own 
motion,  is  reopening  this  proceeding  and 
requesting  comments  on  whether  to 
vacate  all  of  the  orders  whidi  prescribe 
joint  rate  divisions  in  Official— 
Southwestern  Division.  287  I.C.C.  553 
(1953).  This  action  results  from  the 
Commission  considering  and  granting  a 
petition  filed  by  Missouri  Pacific 
Railroad  Company  and  Consolidated 
Rail  Corporation  seeking  authority  to 
divide  revenues  from  joint  rates 
applicable  to  shipments  of  petroleum 
coke,  calcined,  from  North  Seadrift.  TX 
to  Niagara  Falls.  NY  and  St.  Marys,  PA, 
on  a  basis  other  than  that  prescribed  in 
this  proceeding  in  1953. 

DATE:  Comments  are  due  on  December 
2.1985. 

ADDRESS:  Send  comments  referring  to 
No.  29886  (Sub-No.  1)  to:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Conmierce  Commission, 
Wshington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Interstate  Commerce 
Commission.  Room  2229.  Washington. 
DC  20423.  or  call  toll  free  (800)  424-5403, 
or  (DC  metro  area)  289-4357. 

Decided:  October  25, 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Cradison,  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley  and  Strenio. 


'  This  proceeding  U  given  a  sub-number  to 
distinguisli  It  from  earlier  proceedings. 


Commissioner  Sterrett  was  absent  and  did 

not  participate  in  this  decision. 

lamas  H.  Bayne. 

Secretary. 

[FR  Doc.  85-26098  Filed  10-31-65;  8.-45  am] 

HLUNacooc  TvaiKi-m 


[Ex  Parte  No.  MC-178] 

Investigation  Into  Motor  Carrier 
Insurance  Rates 

AOlNCv:  Interstate  Commerce 
Commission. 

action:  Notice  bf  investigation  and 
request  for  comments. 

SUMMARY:  By  a  petition  filed  on  August 
21. 1985.  the  American  Trucking 
Associations.  Inc.  (ATA),  requests  that 
the  Commission  initiate  a  proceeding  to 
determine  (1)  the  extent  of  the  insurance 
crisis  facing  the  motor  carrier  industry. 
(2)  the  causes  of  this  crisis,  and  (3)  what 
action,  if  any.  is  appropriate  to  alleviate 
the  problem.  Under  49  U.S.C.  10827, 
motor  carriers  of  property  and 
passengers  must  acquire  insurance 
before  the  Commission  can  issue 
operating  authority.  The  minimum  levels 
required  are  set  forth  at  49  CFR  Part 
1043.  A  carrier's  certificate  or  permit 
remains  in  effect  only  if  the  carrier 
maintains  appropriate  insurance.  The 
Commission  is  aware  that  carriers  are 
experiencing  increasing  difficulty  in 
obtaining  the  requisite  insurance  and 
that  large  increases  in  premiums  are 
being  charged  to  renew  existing  policies. 
Accordingly,  we  will  initiate  the 
investigation  requested  by  ATA.  We 
solicit  comments  addressing  the  three 
issues  noted  above.  We  also  specifically 
solicit  comments  on  how  these  matters 
may  be  affecting  owner-operators  and 
minority  and  female  owned  motor 
carriers.  Numerous  carriers,  the 
National  Small  Shipments  "Traffic 
Conference,  Inc.,  the  Drug  and  Toilet 
Preparation  Traffic  Conference.  Inc..  and 
the  American  Insurance  Association 
have  prematurely  filed  comments  in 
response  to  ATA's  petition.  We  will 
consider  those  comments  and  urge  these 
parties  to  file  supplemental  comments 
detailing  their  concerns.  , 

DATE:  Comments  are  due  December  2, 
1985. 

ADDRESSES:  The  original  and,  if 
possible,  15  copies  of  comments  should 
be  sent  to:  Ex  Parte  No.  MC-178.  Case 
Control  Branch.  Office  of  the  Secretary, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  the  conunents  also  should 
be  sent  to  petitioner's  representative: 
William  S.  Busker,  Vice  President  Legal 
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Anairs,  American  Trucking 
Auociations,  Inc.  2200  Mill  Road, 


^  Alexandria.  VA  22314. 


FON  FURTMN  MPOMMTlON  CONTACT: 
Marie  S.  Shaffer,  (202)  275-7292 

or 
Howell  L  ^m.  (202)  275-7801. 
tUrKeiMNTARV  WRNMATIOtt: 
AdditionalJ^ormatioD  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  c/o 
Interstate  Commerce  Commission, 
Washington.  DC  20423,  or  call  289-43S7 
PC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Energy  and  Enviionmental 
CohaideniHoiis 

This  action  does  not  appear  to 
sigtiificantly  afCact  either  the  quality  of 
the  human  environment  or  conservation 
of  energy  resources.  Comments  are 
welcome  on  these  issues. 

This  action  is  taken  widtr  the 
authority  of  49  U.S.C  10101. 10321, 
11701,  and  10927. 

Decided:  October  23, 1965. 

By  the  Commission,  Chainnan  Taylor,  Vice 
Cluirman  Gradiaon.  Commissioners  Sterrett 
Andre,  Simmons,  Lamboley.  and  Strenio. 
Vice  Chainnan  Gradiaon  dissented  with  a 
separate  expression. 
)ara«  H.  Bayns, 
Searetary. 

[FR  Doc.  85-28099  Filed  10-31-65:  6:45  am) 
■WJJWO  CODE  TOaS  Ol-M 


Motor  Carrtort;  Intent  To  Engage  In 
Compensated  Intercorporate  Hauling 
Operations 

Hiis  is  to  provide  notice  as  required 
by  49  U.SC.  10524(b)(1)  that  the  named 
corporations  intent  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10S24(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Cooper  Industries,  Inc.. 
1001  Fannin,  Suite  4000,  Houston,  Texas 
77002. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
8tate(s)  of  incorporation:  McGraw- 
Edison  Company,  a  Delaware 
Corporation,  (including  all  divisions  and 
subsidiaries  of  McGraw-Edison 
Company,  particularly  Campbell  Chain. 
Wagner  and  Power  Systems  Divisions). 

1.  Parent  corporation  and  address  of 
principal  office:  Razorback  Farms,  Inc., 
West  Shady  Grove  Road,  Springdale, 
AR  72764. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 


(i)  Razorback  Farms  Company- 
Arkansas 

(ii)  Southern  Minerals  &  Hbers,  Inc.— 
Arkansas 

(iii)  Southern  Minerals,  ln& — ^Arkansas 

(iv)  Juniper  Products,  Inc. — Aritansas 

lamM  H.  Bayns, 

Secretary. 

[FR  Doa  85-28201  Filed  10-31-8S:  8:45  am] 

BILUiM  COOC  TOW-Ot-M 


DEPARTMENT  OF  LABOR 

Einployniein  ano  Training 
AdmMstrallon 


[Tnlnlns"^ 
No.  1-85) 


Eniployiii>nt  Quwtonc#  Lsttsr 


vragnerH^eyser  aci;  aiaie  cmpioynieni 
Seeurttv  Aoenclea'  naaponalblllllai  ki 
Niuueiii  nepon  rrooeoures 

AOENCV:  Employment  and  Training 
Administration,  Labor. 

action:  PubUcation  of  guidance  letter. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (DOL)  has  issued  a 
guidance  letter  containing  procedures 
and  instructions  for  reporting  known  or 
susi>ected  incidents  of  fraud,  program 
abuse,  or  criminal  conduct  against 
programs  under  the  Wagner-Peyser  Act 
The  guidance  letter  is  being  published  in 
the  Fedepd  Register  for  information. 

date:  Training  and  Employment 
Guidance  Letter  No.  1-85  was  issued  on 
October  23, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Anna  C.  Hall.  Telephone:  202-^76- 
6295. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  Labor  has  stated  that 
efforts  to  strengthen  the  Department's 
capabilities  in  the  prevention  and 
detection  of  fraud  and  abuse  are  of  the 
highest  priority.  A  systematic  procedure 
for  reporting  instances  of  suspected  or 
actual  fraud  or  criminal  conduct  is  a 
vital  link  in  this  overall  effort.  DOL  has 
pubUshed  regulations  at  20  CFH  652.8(i) 
for  the  immediate  and  direct  reporting  of 
all  information  and  complaints  involving 
fraud,  abuse,  or  other  criminal  activity 
to  the  Secretary  of  Labor.  Training  and 
Employment  Guidance  Letter  No.  1-85 
sets  forth  the  procedures  for  reporting 
such  incidents  by  the  States. 

Training  and  Employment  Guidance 
Letter  No.  1-85  is  reprinted  below  for 
the  information  of  the  general  public. 


Signed  at  Waahtngton,  D.C.  this  23rd  day 
of  October  1985. 
Robens  T.  foiiBS. 
Acting  Deputy  Assistant  Secretary  of  Labor. 

Trainiiig  and  Enqikqniient  Guidanoe 
Letter  No.  1-85 

From:  Roberts  T.  Jones,  Acting  Deputy 
Assistant  Secretary  of  Labor 

Subject  State  Employment  Security 
Agencies'  (SESAs),  Responsibilities 
in  Department  of  labor  (DOL). 
Incident  Report  Procedures 

Dated:  October  23. 1865. 
Expiration  Date:  July  31. 1986. 

1.  Purpose.  To  transmit  procedures  for 
reportii^  known  or  suspected  incidents 
of  fraud,  abase,  or  criminal  conduct 

2  Background  Sections  9  and  10  of 
the  Wagner-Peyser  Act  as  amended  by 
the  Job  Training  Partnership  Act 
address  certain  Federal  and  State 
oversight  responsibilities.  In  addition,  20 
CFR  652.8(i)  states  in  part  tiiat  "Any 
persons  having  knowledge  of  fr^ud. 
criminal  activity  or  other  abuse  shall 
r^)ort  such  information  directiy  and 
immediately  to  the  Secretary.  Similarly, 
all  complaints  involving  such  matters 
should  also  be  reported  to  the  Secretttry 
directiy  and  immediately. 

3.  Policy.  The  Employment  and 
Training  Administration's  (ETA)  policy 
recognizes  the  significant 
responsibilities  of  SESAs  in  conducting 
oversight  of  the  Wagner-Peyser  Act.  In 
order  to  carry  out  responsibilities  of  20 
CFR  652.8(i).  the  ETA  is  issuing 
procedures  to  be  used  by  SESAs  for 
reporting  to  ETA  Regional 
Administrators  (RAs)  known  or 
suspected  incidents  of  fraud, 
malfeasance,  misapplication  of  funds, 
gross  mismanagement  or  other  criminal 
activities  in  ETA-funded  programs.  The 
reports  submitted  by  SESAs  serve  a 
dual  purpose.  They  provide  information 
on  fraudulent  activities  which  may  be 
prosecutable,  and  they  provide 
information  on  other  types  of  incidents 
which  allow  ETA  to  identify  trends  and 
patterns  occurring  throughout  its  various 
programs.  The  procedures  described  in 
the  following  section  are  intended  to 
supplement,  but  not  supplant,  other 
systems  of  oversight  carried  out  by 
Federal,  State,  and  local  entities 

4.  Notification  to  the  Regional  Office 
of  Alleged  Problems.  In  order  to 
facilitate  the  reporting  process,  DOL  has 
developed  procedures  and  standardized 
forms  for  reporting  incidents.  Any  act 
which  raises  questions  concerning 
possible  illegal  expenditures  or  other 
unlawful  activities  should  be  reported 
immediately.  It  is  not  the  intent  of  the 
Incident  Report  (IR)  to  elicit  reports  only 
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after  determination  that  an  act  or 
allegation  is  legally  prosecutable.  All 
such  incidents  shall  be  reported  to  ETA 
immediately  even  though  the  case  may 
be  subsequently  handled  by  another 
Federal  agency,  or  State  or  local  law 
enforcement  agencies. 

DOL  Incident  Report  Form  DL 1-156 
should  be  used  to  notify  the  RAs  of  all 
kown  or  suspected  cases  of  fraud, 
abuse,  or  other  criminal  activities  in 
ETA-funded  programs  (See  Attachment 
L  Facsimile  of  Form  DL  1-156; 
Attachment  II,  Use  and  Preparation  of 
Form  DL  1-156;  and  Attachment  m. 
Definition  of  Terms).  The  original  and 
one  copy  of  this  form  should  be 
forwarded  to  the  appropriate  RA  within 
one  work  day  of  the  discovery  of  the 
occurrence.  The  RA  will  immediatdy 
distribute  the  IR  in  accordance  with 
established  DOL  procedures. 

These  responsibilities  and  procedures 
do  not  apply  to  incidents  concerning  the 
following: 

a.  Unemployment  Insurance 
fraudulent  activities — Separate 
reporting  instructions  have  been  issued 


in  UIPL  No8.  lft-85  and  17-85  and  in  the 
ET  Handbooks  Nos.  384,  Change  No.  5 
and  391,  Change  No.  1. 

b.  State  ]TPA  activities— Separate 
instructions  have  been  issued  in 
Training  and  Employment  Guidance 
Letter  No.  6-84. 

c.  Labor  Certification  Applications — 
These  incidents  are  to  be  reported 
pursuant  to  20  CFR  656.31. 

5.  Office  of  the  Inspector  General/ 
DOL  Hotline.  It  is  anticipated  that  the 
incident  reporting  procedures  outlined 
above  will  be  utilized  to  report  matters 
to  the  RA.  However,  all  SESAs  are 
requested  to  notify  their  employees  of 
the  availability  of  die  OIG/DOL  Hotline 
forproviding  information  confidentially. 

Tlie  Hotiine— 800-424-5409  (357-0227 
FTS  and  Washington.  D.C..  local  area)— 
was  established  for  employees  and  the 
public  to  notify  the  OIG  of  suspected 
fraud,  abuse,  or  waste  in  DOL-funded 
programs.  The  Hotline  permits  reporting 
of  matters  anonymously,  if  desired,  to 
avoid  fears  of  reprisal.  Information 
supplies  via  the  Hotline  should  be  as 
specific  as  possible  to  enable  the  OIG  to 


identify  and  solve  the  problem.  The 
Hotline  should  not  be  used  for  resolving 
employee  grievances.  EEO  complaints, 
labor  disputes,  or  other  peiyonnel 
concerns. 

6.  Necessary  Action,  a.  Establish 
procedures  for  use  by  SESA  personnel 
to  ensure  that  their  responsibilities  are 
fulfilled  to  forward  IRs  to  the 
appropriate  RA  within  one  work  day  of 
the  discovery  of  the  occurrence. 

b.  Ensure  that  SESA  staflf, 
subredpients,  contractors,  etc.  are 
familiar  with  the  procedures  that  are 
established  and  the  content  of  the 
attachments  to  this  document. 

7.  Inquiries.  Questions  concerning  this 
notice  should  be  directed  to  Anna  C 
Hall.  Chief,  Division  of  Special  Review 
and  Internal  Control.  Office  of  Program 
and  Fiscal  Integrity,  on  202-376-6295. 

Attaduneala 

L  Facsimile  of  Form  DL  1-156 

n.  Use  and  Preparation  of  Form  DL  1-156 

m.  Definition  of  Terms 

BttXim  COOC  4610-40-M 
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Attachment  I— J)OL  Fonn  DL 1-156,  Incident  Report 

Incident  Report  ' 


U.S.  Department  of  Ljbor 

Office  ol  Inspector  General 


For  OnicW  Um  Onty  (When  filled  m) 


1  Dale  ol  report 


2  Ager>cy  designation  code 
(Yr )      (Agency)      (Report  No ) 


3  File  Number 
(For  H3  use) 


'4  type  of  report 

Q  Initial        Q  Supplemental        □  Final         n  Ottier  (Specify) 


5  Type  o(  incident       Q  Condod  violation        Q  aiminal  violation         D  P^ogfam  violation 

6  Alegation  against 

Q  OOL  Employee       n  Contractor        □  Grantee        Q  Program  participant  or  claimant         Q  Otf>er  (Specify) 

Give  name  and  position  o(  employee{s).  contractor(s).  grantee,  etc    List  telephone  number.  OWCP  or  other  Claim  File  Number.  H  appiicabte.  and  other 
identitying  data: 


7. 1  qcation  ct  irKident  (Give  complete  name(s)  and  addresses  ol  organizatiorys)  involved) 


vj 


8  Date  and  time  of  incident /discovery 


9  Source  ol  complaint 


iL 

tnvestigi 


DPuWic 


D  Contractor  Q  Grantee  D  Program  Participant  Q  Audit 


lative  Law  Enforcement  Agency  (Specify) 


Other  (Specify)  " 

Give  name  and  telephone  number  so  additional  information  can  tie  obtained. 


10.  Contacts  with  law  enforcement  agencies  (Specify  name(s)  and  agency  contacted  and  results) 


1 1  Expected  concern  to  DOL 

Q  Local  Q  rtegional  Q  National  Q  Media  interest  Q  Executive  interest  Q  GAO/ Congressional  interest 


D  Other  (Specify) 


12  DOL  Agency  involved 

dsecy  d  esa 

Dosha  D  sol 

D  other  (Specify)  


Deta 

n  ASP 


Dilab  r     Dlmsa 

D  BLS     /        D  NCEP 


Dmsha 

QWB 


Doasam 
D  oiPA  4 


DOIQ 


Amount  of  grant  or  contract  (If  known)  S. 


Amount  o)  sut>grant  of  subcontract  (II  known)  S . 


13  Persons  who  can  provide  additional  Information  (Include  custodian  ol  records) 

Name  .  Grade  Position  or  job  title  Eniployment' 


Local  Address  (Street.  City.  &  Stale) 

or  organization,  if  employed  and 

telephone  number  I 


'Enter  one  ol  these  codes 

U  -  Unemployed  G  -  Grantee  C  -  Corrtractor  D  -  DOL  F  -  Other  Federal  Employee 


P  -  Program  PaiticiparM  or  claimant 


(Complete  page  2  of  this  form) 


0L1-1S6 

•/as 
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F»  OWkll  Urn  Only  (When  Wted  in) 


1 4.  Details  ol  incxlent  (Describe  the  incident) 


It  oMxe  room  is  needed  attach  additional  sheets. 


15.  Typed  rtame  and  Utte  ol  DOL  employee 


16.  Signttvie  ot  OOL  employee 


17.  Copies  furnished  to: 


18.  Attachments:  (List) 


BiujNQ  cooe  «ie-4»« 
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Attachment  II — Use  and  Preparation  of 
Form  DL 1-156,  Incident  Report 

A.  Purpose 

Form  DL  1-156  should  be  used  for 
reporting  to  Regional  Administrators 
(RAs)  incidents  of  program  abuse,  fraud, 
or  other  criminal  violations  involving 
ETA-funded  programs  and  operations. 

B.  Responsibilities  of  State  Employment 
Security  Agencies  (SESAsJ  and 
Subrecipients 

SBSAs  and  subrecipients  are 
responsible  for  reporting  all  actual  or 
suspected  violations  to  the  RAs  using 
the  Incident  Report  Form  DL  1-156. 
While  such  information  may  be  phoned 
directly  to  the  RAs,  telephone  reports 
should  be  supplemented  by  submission 
of  the  Incident  Report  form  within  72 
hours. 

C.  Use  of  Incident  Report  Form.  DL  1- 
156 

1.  As  an  Initial  Report.  The  DL  1-156 
is  designed  primarily  as  an  initial  report 
of  actual  or  suspected  violations  to 
inform  the  RAs  that  a  violation  or 
apparent  violation  has  occurred.  It 
should  also  be  used  to  initially  inform 
the  RAs  of  cases  involving  employees, 
programs,  and  operations  being 
investigated  by,  or  reported  to,  other 
investigative  agencies. 

2.  /4s  a  Supplemental  Report.  .The  DL 
1-156  should  also  be  used  to  submit 
supplemental  information  not  available 
at  the  time  the  original  report  was 
submitted.  Form  DL  1-156  should  be 
used  as  indicated  below. 

(a)  It  is  determined  that  the  matter 
cannot  be  resolved  at  the  agency  level 
and  the  case  is  administratively  closed. 

(b)  Supplemental  reports  should  be 
submitted  without  awaiting  the  results 
of  adjudication. 

3.  As  a  Final  Report  Form  DL  1-156 
should  be  used  as  indicated  below. 

(a)  An  incident  is  resolved  or  . 
otherwise  settled. 

(b)  Final  adjudication  or  imposition  of 
administrative/disciplinary  action 
against  the  person  or  organization 
involved  is  initiated.  When  adjudication 
results  become  known,  the  final  report 
should  be  sent  to  the  RAs  indicating  the 
results. 

D.  Completion  of  the  Incident  Report 
Form.  DL  1-156 

Item  1:  Enter  the  date  the  form  is 
actually  prepared. 

Item  2:  Leave  blank.  For  use  by  RAs 
only. 

Item  3:  Leave  blank.  For  use  by  OIG 
only. 

Item  4:  Indicate  the  type  of  report 
being  submitted  by  checking  the 


appropriate  block.  If  the  report  is  both 
an  "Initial"  and  a  "Final"  report,  place  a 
check  in  both  blocks. 

Item  5:  Check  appropriate  block. 

Item  6:  Check  appropriate  block. 

Item  7:  Enter  the  name  of  the  person, 
recipient,  or  subrecipient,  if  applicable, 
and  the  location  where  the  incident 
occiured.  A  general  geographic  location 
(city,  town)  or  mail  address  should  be 
used. 

Item  8:  Complete  as  necessary. 

Item  9:  Check  appropriate  block(s).  ' 
Public  includes  the  press. 

Item  10:  Any  information  requested  by 
any  law  enforcement  agency  should  be 
reported  here.  Identify  the  officer  and/or 
agency  who  made  the  request.  In  Item  14 
describe  what  information  was 
requested  from,  and  offered  to,  the 
outside  agency. 

Item  11:  Indicate  the  type  of  interest/ 
publicity  that  the  incident  may  generate, 
or  actually  has  generated,  by  checking 
the  appropriate  block(s).  If  necessary,  a 
brief  statement  of  explanation  may  be 
included  in  Hem  14. 

Item  12:  Check  appropriate  block. 

Item  13:  Complete  as  necessary. 

Item  14:  Provide  a  clear,  concise 
description  of  the  incident.  Describe  in 
as  much  detail  as  is  available  and 
necessary  to  give  a  complete  picture  of 
what  happened.  Report  the  manner/ 
method  in  which  an  incident  actually  or 
probably  was  committed  and 
discovered.  "How"  an  incident  was 
discovered  or  committed  should  be 
reported  in  sufficient  detail  to  assist 
proper  authorities  in  the  development  of 
preventive  measures.  Estimate  any 
possible  monetary  loss.  Indicate 
whether  ETA  assistance  is  needed. 

Item  15:  Provide  the  name,  title, 
address,  and  telephone  number  of  the 
official  completing  the  report. 

Item  16:  All  copies  should  be  signed 
by  the  official  named  in  Item  15. 

Item  17:  Self  explanatory. 

Item  18:  Self  explanatory. 

All  items  requiring  additional  space 
may  be  continued  at  the  end  of  the 
description  of  the  incident  in  Item  14  or 
on  a  separate  sheet(s]  of  bond  paper. 
Each  continuation  sheet  should  be 
headed  "Continuation". 

E.  Supporting  Documentation 

All  documentation  (e.g.,  photographs, 
drawings,  etc.)  pertinent  or  relevant  to 
the  incident  or  necessary  to  clarify  the 
attendant  allegations  should  be 
forwarded  along  with  the  Incident 
Report,  if  not  previously  provided. 

F.  Transmission  of  Incident  Reports 

Mail  Incident  Reports  to  the 
appropriate  RA  as  shown  on  the 
following  page. 


Note. — Incident  Reports  sent  to  the  RA 
should  be  in  a  sealed  envelope  within  the 
mailing  envelope.  In  no  event  should  reports 
be  electronically  transmitted. 

U.S.  Department  of  Labof^-R«sioiud 
Administratcw*  for  the  Employment  aoA 
Training  Administration 

Region  I— Boston 

Robert ).  Semler,  Acting  Regional 
.    Administrator,  U.S.  Department  of 
Labor/ETA,  Room  1703,  J.F.  Kennedy 
Fed.  Bldg..  Boston,  MA  02203, 8-223- 
6440/617-223-6440* 

Region  11— New  York 

Thomas  E.  Hill  Acting  Regional         ^y 
Administrator,  U.S.  Department  of 
Labor/ETA.  1515  Broadway,  Room 
3713.  New  York.  NY  10036,  ft-265- 
3210/212-944-3210* 

Region  III— Philadelphia 

William  J.  Haltigan,  Regional 
Administrator,  U.S.  Department  of 
Ubor/ETA.  P.O.  Box  8796.** 
Philadelphia,  PA  19101,  8-596-6336/ 
215-596-6336* 

Region  IV— Atlanta 

'Lawrence  E.  Weatherford,  Jr.,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA,  1371  Peachtree  Street 
NE.,  Room  405,  Atlanta,  GA  30309. 8- 
257-4411/404-881-4411* 

'Region  V— Chicago 

Steven  M.  Singer,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA.  230  S.  Dearborn  Street, 
room  628,  Chicago,  IL  60604.  8-353- 
0313/312-353-0313* 

Region  VI— Dallas 

Floyd  E.  Edwards,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA,  Federal  Building— *oom 
317,  525  Griffm  Street,  Dallas,  TX 
75202,  fr-729-6877/214-767-6877* 

Region  VII— Kansas  City 

Richard  G.  Miskimins,  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA,  Federal  Bldg.,  Room  800, 
911  Wahiut  Street,  Kansas  City,  MO 
64106,  8-758-3796/816-374-3796* 

Region  VIII— Den  ver 

Luis  Sepulveda,  Regional  Administrator. 
U.S.  Departmen"  of  Labor/ETA,  1961 
Stout  Street,  R.  1676,  Denver,  CO 
80294,  8-564-4477/303-844-4477* 


icyiii 


'Commercial  D^ing. 

**  Street  Address— 3S35  Market  Street  Room 
13300. 
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Aesgion  IX— Sao  AtmcMco 

Don  A.  Balcer.  Regional  Administrator, 
VS.  Department  of  Labor/BTA,  450 
Golden  Gate  Avenue.  Box  30064 
(Roonflioe),  San  Frandaco.  CA  94102. 
•^566-7414/415-^56-7414* 

Region  X— Seattle 

Harry  E  Brown,  Acting  Regional 
Administrator,  U.S.  Department  of 
Labor/ETA.  Room  1145.  Federal 
Office  Bldg..  909  First  Avenue.  Seattle, 
WA  96174. 8-309-7700/206-442-7700.* 

Attadunoit  m— Definilkm  of  Tanns 

For  the  purpose  of  completing  the 
Incident  Report,  fraud,  misfeasance, 
nonfeasance  or  malfeasance, 
misapplication  of  funds,  gross 
mismanagement,  and  employee/ 
participant  miscondoct  are  explained  in 
the  following  paragraphs.  These 
definitions  are  illustrative  and  Ute  not 
intended  to  be  either  fully  inclusive  nor 
restrictive. ' 

a.  Fnaid.  Misfeaaance,  Nonfeasance 
or  Malfeasance. 

Fraod.  misfeasance,  and  nonfeasance 
or  malfeasance  should  be  considered 
broadly  as  any  alleged  deliberate  action 
which  is  apparently  in  violation  of 
Federal  statutes  and  regulations.  This 
category  includea.  but  is  not  limited  to, 
indicatioos  of  bribery,  forgery,  extortion, 
embezzlement,  theft  of  participant 
checks,  kickbacks  from  participants, 
intentional  payments  to  a  contractor 
without  the  expectation  of  receiving 
services,  payments  to  ghost  enroUees, 
misuse  of  appropriated  funds,  and 
misrepresenting  Information  in  official 
reports. 

b.  Misapplication  of  Funds. 
MisappUcation  of  ftitnds  should  be 

considered  as  any  alleged  use  of  funds, 
assets,  or  property  for  purposes  not 
authorized  or  provided  for  under  the  Job 
Training  Partnership  Act  (JTPA)  or 
regulations,  grants,  or  contracts.  This 
category  includes,  but  is  not  limited  to, 
nepotism,  political  patronage,  use  of 
participants  for  political  activities, 
ineligible  participants,  conflict  of 
interest,  failure  to  report  income  derived 
from  Federal  funds,  violation  of 
contract/grant  procedures,  and  the  use 
of  Federal  funds  for  other  than  specified 
purposes. 

Indian  and  Native  American  programs 
are  excluded  from  the  aforementioned 
category  regarding  nepotism  as  cited  in 
20  CFR  832.118  of  the  Implementing 


■  OIG  will  focua  only  an  those  incidents  reported 
under  Categories  "a"  and  "b"  above.  CTA  will  use 
the  information  reported  on  the  other  types  of 
incidents  as  a  management  tool  in  order  to  identify 
trends  and  pactenis  oocuirii]^  in  the  area  of  fraud 
and  abuae. 


Regulations  for  Tide  IV-A.  B.  and  E  of 
JTPA. 

An  Incident  Report  should  be  filed 
when  it  appears  that  there  exists  an 
intent  to  misapply  funds  rather  than 
merely  a  case  of  minor  mismaBagement. 
c  Groes  MismaaagemaaL 
Gross  miamanagement  should  be 
considered  as  actions  or  situations 
arising  out  of  management  ineptitude  or 
oversight,  leading  to  major  violations  of 
ITPA  processes,  legulationa.  or 
contract/grant  provisions  which  could 
severely  hamper  the  accomplishment  of 
program  goals.  These  include  situations 
which  lead  to  waste  of  Government 
resources  and  could  ieopardize  future 
support  for  a  particular  project  This 
category  includes,  but  is  not  limited  to. 
unauditable  records,  unsupported  costs, 
highly  inaccurate  fiscal  anid/or  program 
reports,  payroll  discrepancies,  payroll 
deductions  not  paid  to  tntemal  Revenue 
Service,  and  the  lack  of  good  internal 
control  procedures, 
d.  Employee/Participant  Misconduct 
Employee/participant  misconduct 
should  be  considered  as  actions 
occurring  during  (w  after  normal  work 
hours  that  reflect  negatively  on  the 
Department  of  Labor,  the  grantee 
agency,  or  the  JTPA  program.  This  may 
include,  but  is  not  limited  to,  confUct  of 
interest  or  the  appearance  of  conflict  of 
interest  involving  outside  employment, 
business,  and  professional  activities,  the 
receipt  or  giving  of  gifts,  fees, 
entertainment,  and  favors,  misuse  of 
Federal  property,  misuse  of  official 
information,  and  such  other  activities  as 
might  adversely  affect  the  confidence  of 
the  public,  as  weH  as  serious  violations 
of  Federal  and  State  laws. 

[FR  Doc.  85-25946  Filed  10-31-8S:  8:45  am] 
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NATIONAL  AEftONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  65-70) 

NASA  Advisory  Council;  Meeting 

AOENCY:  Nationaf  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

StmMAilv:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Task  Force  on 
the  Role  of  Man  in  Geostationary  Orbit 
(GEO). 

DATE  AND  TIME:  November  21-22. 1085. 
8:30  a.m.  to  5  p.m.  each  day. 


AOCMess:  NASA  Headquarters. 
Conference  Room  7002. 400  Maryland 
Avenue  SW..  Washington.  DC  20546. 

FOn  FURTHCII  INFORMATION  CONTACT: 
Mr.  Carl  R.  Praktish.  Code  LB,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/45S-6335). 

SUWLCMCNTAIIV  INFORMATION:  The 
NASA  Advisory  Council  Task  Force  on 
the  Role  of  Man  in  Geostationary  Orbit 
was  established  under  the  NASA 
Advisory  Council  to  provide  counsel  to 
NASA  on  the  respective  roles  of 
manned  and  unmanned  operations  in 
geostationary  orbit.  It  will  also  aid 
NASA  in  its  efforts  to  understand  the 
requirements  for  further  space 
infrastructure.  The  Task  Force,  chaired 
by  Dale  Myers,  has  a  total  of  11 
members.  The  meeting  will  be  closed  to 
the  public  from  11  a.m.  to  5  p.m.  on 
November  22, 1985,  for  a  discussion  of 
qualifications  of  candidates  to 
participate  in  the  Task  Force  as 
additional  members.  Because  this 
session  will  be  concerned  throughout 
with  matters  listed  in  5  U.S.C.  552b(c}(6), 
it  has  been  determined  that  this  session 
should  be  closed  to  the  public. 

For  the  open  session,  visitors  will  be 
admitted  to  the  meeting  room  up  to  its 
capacity,  which  is  approximalely  75 
persons,  including  Task  Force  members 
and  other  participants.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 

Type  of  Meeting:  Open — except  for 
the  closed  session  as  noted  in  the 
following  agenda. 

Agenda 

November  21. 1985 
8:30  a.m. — Welcome,  Introduction  and 

Reasons  for  the  Study. 
9  a.m. — GEO  Missions,  Functions  and 

Needs. 
3:30  p.m.-^ew  Capabilities  Being 

Planned  to  Support  Operations  in 

GEO. 
5  p.m. — Adjourn. 
November  22. 1185  * 

8:30  a.m.— Analyzing  the  Relative 

Roles  of  Manned  and  Unmanned 

Operations. 
11  a.m. — Membership  Discussion 

(closed). 

5  p.m. — Adjourn. 

Richard  L.  Daniels, 

Deputy  Director,  Logistica  htanagement  and 
InformoUon.  Programs  Diviaion,  Office  of 
Management. 

October  24, 1985. 

[FR  Doc.  85-26068  Filed  10-31-85;  8:45  am] 
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NATIONAL  FOUMDATIOM  ON  THE 
ARTS  AND  THE  HUMANITIES 

Muate  Advtaeiy  PaMi;  llM»« 

Punoant  to  section  lOfaK^  of  tfie 
Federa)  Advisory  Corandtte*  Act  ^b. 
L  9^-468).^  as  amended,  notice  is  hereby 
given  that  a  meeting  of  die  Music 
Advisory  Panel  (Opera-Mosical^llieater 
New  American  Works  Section)  to  the 
National  Council  on  the  Arts  wiW  be 
held  on  November  19-22. 1985,  from  9:80 
a  jn.-e:eo  pjn.  in  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  28600. 

A  portion  of  this  meeting  wiH  be  open 
to  the  public  on  November  19, 1985,  from 
0:00^45  a  jn.  in  room  M-e7.  The  topica 
for  discussion  will  be  htrodnctions  end 
discussion  of  review  process. 

The  remaining  sessions  of  this 
meeting  on  November  19, 19^  from  9:45 
a.m.-6:00  p.m.  and  an  November  20-22,  - 
1985,  from  9M)  a.ra.-0:0O  p.ra.  are  for  Ae 
purpose  of  Application  Review  mider 
the  National  Foundation  on  the  Arts  and 
the  Humanities  Act  ot  1965,  as  sraended. 
including  (hscussien  of  infennation 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  widt  tfte 
determination  (rf  the  Chairman 
pubBshed  in  the  Fedual  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (^,  and  9(b)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  OfBcer,  National 
Endowment  for  the  Arts,  Washington, 
DC  2050t,  at  call  (202)  682-5433. 
lohaiLaaik, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
October  28, 1985. 

[PR  Doc.  85-26143  Filed  10-31-65;  8:45  am] 
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Music  Advisory  PansI;  MseMng 

Pursuant  to  section  10(a)(Z)  of  the  - 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Chorus  Section]  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  19-20. 1985,  from  9M) 
am-e:00  pm  and  November  21, 1985, 
from  9:00  am-5:30  pm  in  room  M-14  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  November  21, 1965,  frmn 
ll:0&am-l:00  pm  in  room  M-14.  The 


topics  for  discussion  will  be  Policy  and 
Guidelines.  f 

The  remaining  sessiens  of  the  meetlBg 
on  November  19-20^  1905,  fhnn  9:00  am- 
O.'OO  pm  and  on  November  21, 1965,  from 
9:00-11:00  am  and  trom  1  A>-5:30  pm  ate 
for  the  purpose  of  Application  Review 
undor  the  National  FooBdatioo  en  the 
Arts  and  die  Humanities  Act  of  1065,  as 
amended,  faiclvdfag  dlscDseien  ef 
information  giyen  in  confidence  to  the 
agency  by  grant  applicants.  In 
accordance  with  die  determination  ef 
the  Chairman  published  in  the  Federal 
Register  of  February  13, 1980r  these 
sessions  vtrill  be  dosed  to  the  public 
pursuant  to  subsections  (c)(4],  pB]  and 
g(b)  of  section  552b  of  Tide  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  Natfenal 
Endowment  for  the  Arts,.  Washington, 
DC  20506,  or  call  (20^  682-5433. 
lohnKClaik, 

Director,  Council  and  Panel  Opemdona, 
National  Endowment  fiir  tl»ArtM 

October  28, 1985. 

[PR  Doc.  85-26142  Filed  10-3V4ita«  am) 
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NATIONAL  SCIENCE  FOUNOATIOM 

Advisory  Council;  Msetlng 

In  accordance  with  dwFeder^ 
Advisory  Committee  Act,  Pub.  L  92-463, 
the  National  Science  Fotmdation 
annomices  the  following  meeting: 

Name:  NSF  Advisory  CoondL 

Place:  National  Science  Foundation,  IMO  G 
Street  NW.,  Washington.  DC  20550. 

Dates: 

Thursday,  November  21, 1966, 4.-00-«:00 
pjn.,  Room  523 

Friday,  Novemlier  22, 1985, 8:30  ajn.'-2:30 
p.m..  Room  1242  B. 

TVpe  of  Meeting:  Open. 

Contact  Person:  Mrs.  Susan  Kemnitzer, 
Executive  Secretary,  NSF  Advisory  Council. 
National  Science  Poundatioa  fbaam  527, 1800 
G  Street  NW.,  Washington.  DC  20650, 
Telephone:  2e2/357-«730. 

Purpose  of  Advisory  Council:  The  purpose 
of  the  NSF  Advisory  Council  is  to  provide 
advice  and  counsel  to  tlie  NSF  Director  and 
principal  members  of  his  staffoo  matters  of 
Foundation-wide  concern.  It  represents  a 
cross  section  on  the  scientific  disciplines  and 
program  areas  that  are  supported  by  the 
( FouiKlationi 

Summary  Minutes:  May  be  obatiaed  bom 
the  contact  perspn  at  above  stated  address. 


Agsnda:  To  assess  tlie  public's  perceptioa 
of  sdenc*  and  tschaology  generally  and  NSF 
specifically. 

%M       HatlTIf     lifl.llllMM 

M.  KeDOGCa  WniKHf  , 

Committee  Mangement  Officer. 
October  29,  IS8S. 

[FR  Doc.  85-an£l  Filed  10-31-86;  8:45  am] 
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Advlsoiy  PansI  fof  ArclMMOlogicai^ 
Physiol  Anthfopolofly;  Mssdng 

In  accordance  widi  the  Federal      ' 
Advisory  Comndttee  Act  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foundation  annnimnes  the  following 
mestiBg: 

Name:  Advisoiy  Panef  for  Archaedogy/ 
Physical  Andiropology. 

Date  and  Tbae:  November  18-^21. 1989;  9:00 
ajn.-6:00  pjn. 

Place:  National  Science  Foundatian,  1800  G 
Street  NW..  Washington,  DC  20550. 1242-A. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  )ohn  E.  Tellcn.  ftagrais 
Director  for  AntHropology.  Room  320. 
National  Science  Foundation.  Washington. 
DC  2066a  iXB]  357-7804. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendationa-txmceming 
support  for  physical  anthropology  and 
archaeology. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  tke  aelecttoa  praceaa  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidaitial  nature,  induding  ter.hnirjil 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  mattats  are  within  exempticns  (4)  and 
(6)  of  &  U.S.C  552b(c).  Govermawt  in  the 
Sunshine  AcL 

AuAority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pnreaaat  to  provisions 
of  section  10(d)  of  Pnb.  L.  92-483.  The 
Committee  Managenant  Oilhiei  was 
delegated  the  au^ority  to  make  such 
determinations  by  6m  Dicectar.  NSF,  ea  )ttiy 
8,1878. 

M.  Rebecca  Winkter. 
Committee  Management  Officer. 
October  29, 1966. 
[FR  Doc  ae-»ia2  Filed  10-31-84:  fciS^an^ 


Advisory  Pans!  far  Sociology,  MssMiig 

In  accordance  with  the  Federal 
Advisory  Committee  AcL  Pub.  L  92-463, 
the  National  Science  Fonndation 
announces  the  foik>wing  meoing; 

Name:  Advisory  Panel  for  Sodofogy-. 

Date  and  TIrae:  November  18-19, 1S85 — 
Mmday — ftOOam  to  S:30pm  T\>esday(-9:00am 
to  4K)0pm. 
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Place:  National  Science  Foundation.  1800  G 
Street  NW..  Washington.  DC  Room  523. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mark  Abrahamson, 
Program  Director  for  Sociology  or  Stanley 
Presser,  Associate  Program  Director  for 
Sociology,  Room  316,  National  Science 
Foundation.  Washington.  DC  2055a 
Telephone:  (202)  357-7802. 

Puipose  of  Advisory  Panel:  To  provide 
advice  and  recommendation  concerning 
support  for  research  in  the  Sociology 
Program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C  552b  (c).  Government  in  the 
Sunshine  Act 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  of  July 
6.1979. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

October  29, 1965. 

[FR  Doc  85-28164  Filed  10-31-85;  a-45  am] 

MUMG  CODE  7S66-ei-4l 


Measurement  Methods  and  Data 
Improvement;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  as  amended. 
Pub.  L  92-463,  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Panel  on  Measurement 
Methods  and  Data  Improvement 

Date/Tune:  November  18-19. 1985:  9:00  am 
to  6.-00  pm. 

Peace-Room  54a  National  Science 
Foundation,  1800  G.  Street  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed— November  18-19, 
1985:  9:00  am.  to  6:00  pm. 

Contact  Person:  Dr.  Murray  Abom, 
Program  Director,  Measurement  Methods  and 
Data  Improvement.  Room  312.  National 
Science  Foundation.  Washington,  DC  2055a 
Telephone  (202)  357-7913. 

Summary  of  Minutes:  May  be  obtained 
from  the  contact  person  Dr.  Murray  Abom  at 
the  above  address. 

Purpose  of  Advisory  Panel  To  provide 
advice  and  recommendations  concerning 
support  for  research  and  research-related 
projects  in  Measurement  Methods  and  Data 
Improvement. 

Agenda:  Review  and  evaluation  of  research 
and  research-related  proposals  as  part  of  the 
award  selection  process. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 


or  confidential  natiu«,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C  S52b(c),  Government  in  the 
Sunshine  Act 

Authority  to  Qose  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  July 
6,1979. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 
October  29, 1985. 

[FR  Doc  85-26163  Filed  10-31-85;  8:45  am] 
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Forms  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information. 

Agency  Clearance  Officer  Herman  G. 
Fleming.  (202)  375-9421. 

OMB  Desk  Officer  Carolos  Tellez, 
(202)  395-7340. 

Title:  National  Science  Fotindation 
Proposal  Evaluation  Process. 

Affected  Public:  Individuals. 

Number  of  Responses:  130,900 
responses:  total  of  654,500  burden  hours. 

Abstract  The  Foundation's  scientists, 
engineers  and  other  officials  evaluate  all 
proposals  submitted  to  the  agency.  To 
assist  them  in  the  evaluation  process, 
the  Foimdation  obtains  the  advisee  of 
sciendstfl.  engineers,  and  others  who  are 
specialists  in  the  fields  covered  in  the 
proposals.  Assistance  is  obtained 
through  mail  review  and  assembled 
panels. 

Dated:  October  29. 1985. 
Hennan  G.  Fleming. 

NSF  Reports  Clearance  Officer. 

[FR  Doc  85-26106  Filed  10-31-85;  8:45  am] 
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NUCI.EAR  REGULATORY 
COMMISSION 

[Docket  No*.  STN  50-455.  STN  50-456. 
STN  50-457] 

Commonwealtti  Edison  Co.,  Byron 
Station,  Unit  2,  Braidwood  Station, 
Units  1  and  2;  Exemption 

I 

Commonwealth  Edison  Company  (the 
applicant)  owns  Byron  Station,  Unit  2. 
and  Braidwood  Station.  Units  1  and  2. 
which  were  issued  Construction  Permit 
Nos.  CPPR-131,  CPPR-132  and  CPPR- 


133.  respectively,  on  December  31, 1975. 
Byron  Station,  Unit  2,  and  the 
Braidwood  Station,  Units  1  and  2  (the 
facilities)  are  pressurized  water  reactors 
located  in  Ogle  and  Will  Counties. 
Illinois,  respectively  and  each  unit  is 
designed  for  a  core  power  level  of  3411 
megawatts  thermal. 

n 

The  Construction  Permit  issued  for  the 
facilities  provide,  in  pertinent  part  that 
the  facilities  are  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission.  This  includes  General 
Design  Criterion  (GDC)  4  of  Appendix  A 
to  10  CFR  Part  sa  GDC  4  requires  that 
structures,  systems  and  components 
important  to  safety  shall  be  designed  to 
accommodate  the  effects  of  and  to  be 
compatible  with  the  environmental 
conditions  associated  with  the  normal 
operation,  mcuntenance,  testing  and 
postulated  accidents,  including  loss-of- 
coolant  accidents.  These  structures, 
systems  and  components  shall  be 
appropriately  protected  against  dynamic 
effects,  includLig  the  effects  of  missiles, 
pipe  whipping,  discharging  fluids  that 
may  result  from  equipment  failures,  and 
from  events  and  conditions  outside  the 
nuclear  power  unit. 

By  a  submittal  dated  September  17, 
1984,  the  applicant  enclosed 
Westinghouse  Report  WCAP-10554 
(Westinghouse  Non-Proprietary)  cmd 
WCAP-10553  (Westinghouse 
Proprietary)  (Reference  1)  containing  the 
technical  basis  for  their  request  to 
eliminate  the  need  for  pipe  whip 
restraints  and  jet  impingement  shields 
on  primary  loop  piping  for  Byron 
Station,  Units  1  and  2,  and  Braidwood 
Station,  Units  1  and  2. 

The  applicant's  exemption  request 
does  not  affect  the  emergency  core 
cooling  system  design  bases, 
containment  and  subcompartment 
design  bases,  equipment  qualification 
bases  and  engineered  safety  features 
systems  response.  The  design  of  the 
reactor  coolant  system  heavy 
component  supports  will  continue  to 
asstmie  a  double  ended  primary  loop 
pipe  break  with  a  break  area  equal  to 
that  which  would  occur  if  pipe  whip 
restraints  were  installed. 

The  applicant  provided  a  value- 
impact  analysis  in  its  Jime  28, 1985 
submittal  which,  together  with  the 
technical  information  contained  in  the 
Reference  1  report  provided  a 
comprehensive  justification  for 
requesting  a  partial  exemption  from  the 
requirements  of  GDC  4  for  Byron 
Station,  Units  1  and  2,  and  Braidwood 
Station,  Units  1  and  2.  The  applicant 
also  requested  that  the  partial 
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exeepdon  t»GDC  4  be  feasted  for  Ac 
first  twaeydeeof  operatioB  af  aack  of 
the  facilitiee.  By  letter  dated  August  14, 
1985,  the  applicaiU  withdrew,  without 
prejudice,  it*  request  far  the  exen^oa 
for  Byron  Statkm.  Unit  1. 

By  means  of  detsmuBiatic  fracture 
medianics  analyses,  the  appUcant 
contends  that  postulated  double-ended 
guillotine  breaks  (DEGB^  of  the  primary 
loop  reactor  coolani  piping  wUl  not 
occur  in  the  Byron  and  Braidwood  units 
and  therefore  need  not  be  considered  ae 
a  design  basis  for  installing  protective 
devices  such  as  pipe  whip  restraints  and 
jet  impingement  shields  to  gfiatd  against 
the  dynamic  effects  assodatad  with 
such  postulated  breaks.  No  other 
changes  in  design  requirements  are 
addressed  within  the  scope  etthe 
referenced  report;  e.g..  no  changes  to  the 
delation  of  a  LOCA  nor  its  relationship 
to  the  regulations  addressing  design 
reqjuirements  for  ECCS  (10  CFR  50.46). 
containment  (GDC  16,  50).  other 
engineered  safety  features  and  the 
conditions  for  environmental 
qnadlfication  of  equipment  (10  CFR 
50v40J. 

m 

Hie  Commission's  regulations  require 
that  applicants  provide  protective 
measures  against  tfie  dynamic  effects  of 
postulated  pipe  breaks  in  hi^  energy 
fluid  system  piping.  Protective  measures 
inchide  physical  isolation  from 
postulated  pipe  rupture  locations  if 
feasible  or  the  installation  of  pipe  whip 
restraints,  jet  impingement  shields  or 
barriers,  fai  1975,  concerns  arose  as  to 
the  asymmetric  loads  on  pressurized 
water  reactor  (PWR)  vessels  and  their 
internals  which  could  result  from  these 
large  postulated  breaks  at  discrete 
locations  in  the  main  primary  coUant 
loop  piping.  This  led  to  the 
establishment  of  Unresolved  Safety 
Issue  (USI)  A-2,  "Asymmetric 
Slowdown  Loads  on  PWR  Primary 
Systems." 

The  NRC  staff,  after  several  review 
meetings  with  the  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  and  a 
meeting  with  the  NRC  Committee  to 
Review  Generic  Requirements  (CRGR). 
concluded  that  an  exemption  from  the 
regulations  would  be  acceptable  as  an 
alternative  for  resolution  of  USI  A-2  for 
16  facilities  owned  by  11  licensees  in  the 
Westinghouse  Owner's  Group  (one  of 
these  facilities,  Fort  Calhoun  has  a 
Combustion  Engineering  nuclear  steam 
supply  system).  This  NRC  staff  position 
was  stated  in  Generic  Letter  84-04, 
published  on  February  1. 1984 
(Reference  2).  The  generic  letter  states 
that  the  affected  licensees  must  justify 
an  exemption  to  GDC  4  on  a  plant- 


specific  basts.  Other  PWR  applk  ants  ar 

liceaseea  may  saquesl  similar 
exenaptions  from  the  requicementaaf 
GDC  4  providad  thai  thagr  snbmit  aa 
acceptable  technical  basis  far 
eliminating  the  need  kr  postulate  pip* 
breaks. 

The  acceptance  of  an  exemption  was 
made  possible  by  the  development  of 
advffisced  fracture  meehanies 
technofogy.  These  advanced  fracture 
mechanics  techniqoes  deal  with 
relatively  small  flaws  in  piping 
components  (either  postalated  or  reel)^ 
and  examine  thefr  bdiavior  under 
various  pipe  loads,  l^eebjiactfve  is  to 
demonstrate  by  determhifetfe  analyses 
that  the  detection  of  small  flaws  bjr 
either  inservice  inspectien  or  leakage 
monitoring  ssrstems  is  assured  kmg^ 
before  the  flaws  cas  grow  to  critical  or 
unstable  sizes  which  couM  lead  to  large 
break  areas  such  as  tbs  DEGB  or  its 
equivalent.  The  concept  ondeiiying  such 
analyses  is  refeired  to  as  *%ak-befbre- 
break"  (LBB).  There  is  no  implication 
that  piping  foihnes  cannot  occur,  but 
rather  that  improved  knowledge  of  die 
faUure  modes  of  piping  systems  and  the 
application  of  appropriate  remedial 
measures,  if  indicated,  can  reduce  the 
probability  of  catastrophic  feilure  to 
very  small  values. 

Advanced  fracture  mechanics 
technology  was  applied  in  topical 
reports  (References  3, 4,  and  5) 
submitted  to  the  staff  by  Westinghouse 
on  behalf  of  the  licensees  belonging  to 
the  USI  A-2  Owners  Groi:q).  Althou^ 
the  topical  reports  were  intended  to 
resolve  the  issue  of  asymmetric 
blowdown  loads  that  resulted  from  a 
limited  nimiber  of  discrete  break 
locations,  the  tecimology  advanced  in 
these  topical  refrarts  demonstrated  that 
the  probability  of  breaks  occurring  in 
the  primary  coolant  system  main  loop 
piping  is  sufficiently  low  such  that  these 
breaks  need  not  be  considered  as  a 
design  basis  for  requiring  installation  of 
pipe  whip  restraints  or  jet  impingement 
shields.  The  staff's  Topical  Report 
Evaluation  is  attached  as  Enclosure  1  to 
Reference  2. 

Probabilistic  fracture  mechanics 
studies  conducted  by  the  Lawrence 
Livennore  National  Laboratories  (LLNL) 
on  both  Westinghouse  and  Combustion 
Engineering  nuclear  steam  supply 
system  main  loop  piping  (Reference  6) 
confirm  that  both  the  probability  of 
leakage  (e.g.,  undetected  flaw  growth 
throu^  the  pipe  wall  by  fatigue)  and  the 
probabili^  of  a  DECS  are  very  low.  The 
results  given  in  Reference  6  are  that  the 
best-estimate  leak  i»t)babilities  for 
Westinghouse  nuclear  steam  supply 
system  main  loop  piping  range  from  1.2 


x  10~  *  ta  LS  X  1Q~ '  per  piaat  year  and 
the  best-astimate  DEGB  probaUlities 
raape  from  1 X 10- "  to  7  X  lOr  u  p«r 
plant  year.  Similarly,  the  best-estknate 
leak  probabilitiBS  fds  CoohsslioB 
Engineering  nuclear  steam  sapply 
system  main  loop  piptegnnge  hrmi  1  x 
W*  per  plant  year  to  3  x  10"*  per  plant 
yeas;  and  the  best  estimate  DEGB 
probabilities  range  from  &  x  UT  '*  ta  6  x 
10~  **  per  plant  year.  These  results  do  not 
affect  core  melt  probabiltties  in  any 
significant  way. 

During  the  {Mst  few  years  it  has  also 
become  apparent  that  ^  requirement 
for  installation  of  large,  massive  pipe 
whip  restraints  and  jet  hnpingement 
shields  is  not  necessarily  the  most  cost 
effiective  way  to  achieve  the  desired 
level  of  safety,  as  indicated  in  Enclosure 
2,  RegulatKHy  Analysis,  to  Reference  2. 
Even  for  new  plants,  these  devices  tend 
to  restrict  access  for  foture  inservice 
inspection  of  piping;  or  if  they  are 
removed  and  reinstalled  for  inspection, 
there  is  a  potential  risk  of  damaging  the 
piping  and  other  safety-related' 
compoents  in  this  process.  If  instated  in 
operating  plants,  high  occupationid 
radiation  exposure  (ORE)  would  be 
incurred  while  public  risk  reduction 
would  be  very  low.  Removal  and 
reinstallation  for  inservice  inspection 
also  entail  significant  ORE  over  the  life 
of  a  plant 

lY 

The  primary  coolant  system  t)f  Byron 
Station,  Unit  2,  and  Bradwood  Station, 
Units  1  and  2,  described  in  Reference  1. 
have  four  (4)  main  loops  each 
comprising  a  33.9  inch  diameter  hot  leg, 
a  36.2  inch  diameter  crossover  leg  and 
32.14  inch  diameter  cold  leg  piping.  The 
material  in  the  primary  loop  piping  is 
wrought  cast  stainless  steel  with  cast 
stainless  steel  fittings  and  associated 
welds.  In  its  review  of  Reference  1,  the 
staff  evaluated  the  Westin^ouae 
analvses  with  regard  to: 

— ^The  location  of  maximum  stoesses  in 

the  piping,  associated  with  the 

combined  loads  from  normal 

operation  and  the  SSE; 
— Potential  cracking  mechanisms; 
— Size  of  through-wall  cracks  that  would 

leak  a  detectable  amount  onder 

normal  loads  and  pressure; 
— Stability  of  a  "leakage-size  crack" 

mider  normal  plus  SSE  loads  and  the 

expected  margin  in  terms  of  bad; 
— Margin  based  on  crack  size;  and 
— ^The  fracture  toughness  properties  of 

thermally-aged  cast  stainless  steel 

piping  and  weld  material. 

The  NRC  staffs  criteria  for  evaluation 
of  the  above  parameters  are  delineated 
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in  its  Topical  Report  Evaluation, 
Enclosure  1  to  Reference  2.  Section  4.1, 
"NRC  Evaluation  Criteria."  and  are  as 
follows: 

(1)  The  loading  conditions  should 
include  the  static  forces  and  moments 
(pressure,  deadweight  and  thermal 
expansion)  due  to  normal  operation,  and 
the  forces  and  moments  associated  with 
the  safe  shutdown  earthquake  (S^. 
These  forces  and  moments  should  be 
located  where  the  highest  stresses, 
coincident  with  the  poorest  material 
properties,  are  induced  for  base 
materials,  weldments  and  safe-ends. 

(2)  For  the  piping  run/systems  under 
evaluation,  all  pertinent  information 
which  demonstrates  that  degradation  or 
failure  of  the  piping  resulting  from  stress 
corrosion  cracldng.  fatigue  or  water 
hammer  is  not  likely,  should'be 
provided.  Relevant  operating  history 
should  be  dted,  which  includes  system 
operational  procedures;  system  or 
comf>onent  modification;  water 
chemistry  parameters,  limits  and 
controls;  resistance  of  material  to 
various  forms  of  stress  corrosion,  and 
performance  under  cyclic  loadings. 

(3)  A  through-wall  crack  should  be 
postulated  at  the  highest  stressed 
locations  determined  from  (1)  above. 
The  size  of  the  crack  should  be  large 
enough  so  that  the  leakage  is  assured  of 
detection  with  adequate  margin  using 
the  minimum  installed  leak  detection 
capability  when  the  pipe  is  subjected  to 
normal  operational  loads.' 

(4]  It  should  be  demonstrated  that  the 
postulated  leakage  crack  is  stable  under 
normal  plus  SSE  loads  for  long  periods 
of  time;  that  is,  crack  growth,  if  any,  is 
minimal  during  an  earthquake.  The 
margin,  in  terms  of  applied  loads,  should 
be  determined  by  a  crack  stability 
analysis,  i.e..  that  the  leakage-size  crack 
wiU  not  experience  unstable  crack 
growth  even  if  larger  loads  (larger  than 
design  loads)  are  applied.  This  analysis 
shoidd  demonstrate  that  crack  growth  is 
stable  and  the  final  crack  size  is  limited, 
such  that  a  double-ended  pipe  break 
will  not  occux. 

(5)  The  crack  size  margin  should  be 
determined  by  comparing  leakage-size 
crack  to  critical-size  cracks.  Under 
normal  plus  SSE  loads,  it  should  be 
demonstrated  that  there  is  adequate 
margin  between  the  leakage-sizie  crack 
and  the  critical-size  crack  to  account  for 
the  uncertainties  inherent  in  the 
analyses,  and  leakage  detection 
capability.  A  limit-load  analysis  may 
suffice  for  this  purpose,  however,  an 
elastic-plastic  fracture  mechanics 
(tearing  instability)  analysis  is   , 
preferable. 

(6)  The  materials  data  provided 
should  include  types  of  materials  and 


materials  specifications  used  for  base 
metal,  weldments  and  safe-ends,  the 
materials  properties  including  the  )-R 
curve  used  in  the  analyses,  and  long- 
term  effects  such  as  thermal  aging  and 
other  limitations  to  valid  data  (e.g.,  J 
maximum,  maximum  crack  growdi). 

V 

Based  on  its  evaluation  of  the  analysis 
contained  in  Westinghouse  Report 
WCAP-10554  (Reference  1).  the  staff 
finds  that  the  applicant  has  presented 
an  acceptable  technical  justification, 
addressing  the  above  criteria,  for  not 
needing  the  protective  devices  to  deal 
with  the  dynamic  effects  of  large  pipe 
ruptures  in  the  main  loop  primary 
coolant  system  piping  of  ^e  facilities. 
This  finding  is  predicated  on  the  fact 
that  each  of  the  parameters  evaluated 
for  the  facilities  is  enveloped  by  the 
generic  analysis  performed  by 
Westinghouse  in  Reference  3,  and 
accepted  by  the  staff  in  Enclosure  1  to 
Reference  2.  Specifically: 

(1)  The  loads  associated  with  the 
highest  stressed  location  in  the  main  • 
loop  primary  system  piping  are  2254  kips 
(axial).  31,856  in-kips  (bending  moment) 
and  result  in  maximum  stresses  of  about 
97%  of  the  bounding  stresses  used  by 
Westinghouse  in  in  Reference  3. 

(2)  For  Westinghouse  plants,  there  is 
no  history  of  cracking  failure  in  reactor 
primary  coolant  system  loop  piping.  The 
Westinghouse  reactor  coolant  system 
primary  loop  has  an  operating  history 
which  demonstrates  its  inherent 
stability.  This  includes  a  low 
susceptibility  to  cracking  failure  frtim 
the  effects  of  corrosion  (e.g., 
intergranular  stress  corrosion  cracking), 
water  hammer,  or  fatigue  (low  and  high 
cycle).  This  operating  history  totals  over 
400  reactor-years,  including  five  (5) 
plants  each  having  15  years  of  operation 
and  15  other  plants  with  over  10  years  of 
operatioiL 

(3)  The  leak  rate  calculations 
performed  for  the  facilities,  using  an 
initial  through-wall  crack  of  7.5  inches 
are  identical  to  those  of  Enclosure  1  to 
Reference  2.  The  facilities  have  RCS 
pressure  boundary  leak  detection 
systems  which  are  consistent  with  the 
guidelines  of  Regulatory  Guide  1.45,  and 
they  can  detect  leakage  of  one  (1)  gpm 
in  one  hour.  The  calculated  leak  rate 
through  the  postulated  flaw  results  in  a 
factor  of  at  least  10  relative  to  the 
sensitivity  of  the  facilities'  detection 
systems. 

(4)  The  margin  in  terms  of  load  of  the 
facilities  based  on  fracture  mechanics 
analyses  for  the  leakage-size  crack 
under  normal  plus  SSE  loads  is  within 
the  bounds  calculated  by  the  staff  in 
section  4.2.3  of  Enclosure  1  to  Reference 


2.  Based  on  a  limit-load  analysis,  the 
load  margin  is  about  2.0  and  based  on 
the  I  limit  the  margin  is  at  least  1.1. 

(5)  The  margin  between  the  leakage- 
size  crack  and  the  critical-size  (Tack 
was  calculated  by  a  limit  load  analysis. 
Again,  the  results  demonstrated  that  a 
margin  of  at  least  3  easts  and  is  within 
the  bounds  of  section  4.2.3  of  Enclosure 
1  to  Reference  2. 

(6)  In  addition  to  die  wrought  stainless 
steel  pipes,  the  facilities  have  cast 
staiidess  steel  fittings  and  associated 
welds  in  the  primary  coolant  systems. 
As  an  integral  part  of  its  review,  the 
staff's  evaluation  of  the  material 
properties  data  of  Reference  7  is 
enclosed  as  Appendix  I  to  this  Safety 
Evaluation  Report  The  applied )  for  the 
facilities  in  Reference  1  for  cast 
stainless  steel  fittings  and  associated 
welds  was  less  than  3000  in-lb/in'  and 
hence  the  staff's  upper  bound  on  the 
applied  I  (refer  to  Appendix  I.  page  6) 
was  not  exceeded. 

In  view  of  the  analytical  results 
presented  in  Reference  1  and  the  staff's 
evaluation  findings  related  above,  the 
staff  concludes  that  the  probability  or 
likelihood  of  large  pipe  breaks  occurring 
in  the  primary  coolant  system  loops  of 
the  facilities  is  sufficiently  low  such  that 
protective  devices  associated  with 
postulated  pipe  breaks  in  the  primary 
coolant  systems  of  these  facilities  need 
not  be  installed.  However,  in  order  to 
provide  the  Commission  with  an 
opportunity  to  consider  the  long  term 
aspects  of  the  NRC  staff's  recent 
accpetance  criteria  of  the  "leak-before- 
break"  approach,  this  exemption  is 
limited  to  periods  extending  until 
completion  of  the  second  refueling 
outage  of  each  of  the  facilities  pending 
the  outcome  of  Commission  ndemaking 
on  this  issue. 

Eliminating  the  need  to  consider  these 
dynamic  loads  for  this  particular 
application  has  not  affected  the  design 
bases  for  the  emergency  core  cooling 
system,  the  contaiimient  and 
subcompartment  the  response  of 
engineered  safety  featiires  systems,  or 
the  environmerttal  qualification  of 
equipment  for  the  facihties.  Also,  it  does 
not  alter  the  design  bases  of  reactor 
cavity  and  subcompartment 
pressurization  from  that  originally 
approved,  which  were  based  on  die 
governing  piping  ruptures. 

The  staff  also  reviewed  the  value- 
impact  analysis  provided  by  the 
applicant  in  its  June  28, 1985  submittal 
for  not  providing  protective  structures 
against  the  dynamic  loading  effects  of 
postulated  reactor  coolant  system  loop 
pipe  breaks  to  assure  as  low  as 
reasonably  achievable  (ALARA) 
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.exposure  to  plant  personnel.  The 
acceptance  criteria  used  in  the 
evaluation  were  diose  stated  in  Section 
12  of  NUREG-800  (SRP)  and  Regulatory 
Guide  6.8,  "Information  Relevant  to 
Ensuring  That  Occupational  Radiation 
Ejqiosure  At  Nuclear  Power  Stations 
Will  Be  As  Low  As  Is  Reasonably 
Achievable."  The  applicant,  as  part  of 
the  justification  for  the  exemption  to 
GDC  4,  has  estimated  an  occupational 
doee  savings  for  plant  personnel  of 
approximately  twelve  person-rem  per 
year,  per  reactor  for  Byron  Station.  Unit 
2  and  Braidwood  Station,  Units  1  and  2. 
This  occupation  dose  estimate  is  based 
on  breakdown  categorization  of 
occupational  dose  savings  during 
inservice  inspection  procedures  in  and 
around  the  reactor  collant  system.  The 
staff  believes  the  applicant's  analysis  to 
be  a  conservative  estimate.  Therefore, 
with  respect  to  occupational  exposure, 
the  staff  finds  that  there  is  a  radiological 
benefit  to  be  gained  by  eliminating  the 
need  for  the  protective  structures. 


■^1 


In  view  of  the  staff's  evaluation 
findings,  conclusions,  and 
recommendations  above,  the 
Commission  has  determined  that 
pursuant  to  10  CFR  5ai2(a),  this 
exemption  is  authorized  by  law  and  will 
not  endanger  life  or  property  or  the 
common  defense  and  security  and  is 
otherwise  in  the  public  interest  The      - 
Commission  hereby  approves  the 
limited  schedular  exemption  from  GDC 
4  of  Appendix  A  to  10  CFR  Part  SO,  to 
eliminate  the  requirement  to  install 
protective  devices,  as  detailed  in  Part  II 
of  this  exemption,  associated  with 
postulated  pipe  bresilcs  primary  coolant 
system  of  Byron  Station,  Unit  2,  and 
Braidwood  Station,  Units  1  and  2  This 
exemption  is  effective  for  periods  ending 
at  the  completion  of  the  second  refueling 
outage  of  each  of  the  three  facilities, 
pending  the  outcome  of  rulemaking  on 
this  subject.        

Pursuant  to  10  CFR  51.31,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  43624). 

The  exemption  will  become  effective 
upon  date  of  issuance. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  October  1985. 

For  the  Nuclear  Regulatory  (Commission. 
Hush  L.  Tbompson,  Jr., 
Director,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 
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resistance  to  intergranular  stress 
corrosion  cracking  than  a  single  phase 
austenitic  material.  However,  as  early 
as  1965  (Ref.  1),  it  was  recognized  that 
long  time  theimal  aging  at  primary  loop 
water  temperatures  (550  'F-650  '¥)  could 
significantly  affect  the  Charpy  impact 
toughness  of  the  duplex  structured 
alloys.  Since  tiie  Chiarpy  impact  test  is  a 
measure  of  a  material's  resistance  to 
fracture,  a  loss  in  Charpy  impact 
toughness  could  result  in  reduced 
structural  stability  in  the  piping  system. 
The  purpose  of  Report  WCAP 10456  is 
to  evaluate  whether  cast  stainless  steel 
base  metal  and  weld  metal  containing 
postulated  cracks  will  be  sensitive  to 
unstable  fracture  during  the  40  year  life 
of  a  nuclear  power  plant  In  order  to 
determine  whether  a  piping  system  will 
behave  in  such  a  fashion,  the  pipe 
materials'  mechanical  properties,  design 
criteria  and  method  of  predicting  failure 
must  be  established.  In  this  evaluation, 
we  will  assess  the  mechanical 
properties  of  thermally  aged  cast 
stainless  steel  pipe  materials,  which  are 
reported  in  Report  WCAP  10456. 

Discussion 

I.Weld  Metal 


(1)  WACP-105S4.  non-proprietary. 

(2)  WCAP-9570. 
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Letter  Report 

(6)  WCAP-10457. 

Appendix  1. — Evaluation  of 
Westinghouse  Report  WCAP  10456, 
"The  Effects  of  Thermal  Aging  on  the 
Structural  Integrity  of  Cast  Stainless 
Steel  Piping  for  Westinghouse  Nuclear 
Steam  Supply  Systems" 

Introduction 

llie  primary  coolant  piping  in  some 
Westinghouse  Nuclear  Steam  Supply 
Systems  (NSSS)  contain  cast  stainless 
steel  base  metal  and  weld  metal.  The 
base  metal  and  weld  metal  are 
fabricated  to  produce  a  duplex  structure 
of  delta  (w)  ferrite  in  an  austenitic 
matrix.  'The  duplex  structure  produces  a 
materal  that  has  a  higher  yield  strength, 
improved  weldability  and  greater 


Report  WCAP  10456  refers  to  test 
results  reported  in  a  paper  by  Slama.  et 
at  (Ref.  2)  to  conclude  that  the  weld 
metal  in  primary  loop  piping  would  not 
be  overly  sensitive  to  aging  and  that  the 
aged  cast  pipe  base  metal  material 
would  be  structurally  limiting.  In  the 
Slama  report  eight  (8)  welds  were 
evaluated.  The  tensile  properties  were 
only  slightly  affected  by  aging.  The 
Charpy  U-notch  impact  energy  in  the 
most  highly  sensitive  weld  decreased 
V     from  7dal/cm*  (40  ft-lbs)  to  near  4dal/ 
^~bm*  (24  ft-lbs)  after  aging  for  10.000 
hours  at  400  'C  (752  *F).  This  change 
was  not  considered  significant.  The 
relatively  small  effect  of  aging  on  the 
weld,  as  compared  to  cast  pipe  material 
was  reported  to  be  caused  by  a 
difference  in  microstructure  and  lower 
levels  of  feirite  in  the  weld  in  the  cast 
pipe  material. 

2.  Cast  Stainless  Steel  Pipe  Base  Metal 


Report  WCAP  10456  contains 
mechanical  property  test  results  from  a 
niunber  of  heats  of  aged  cast  stainless 
steel  material  and  a  metallurgical  study, 
which  was  performed  by  Westinghouse, 
to  support  a  statistically  based  model 
for  predicting  the  effect  of  thermal  aging 
on  the  Charpy  impact  test  properties  of 
cast  stainless  steel.  As  a  result  of  these 
tests  and  the  proposed  model, 
Westinghoue  concludes  that  the  fiticture 
toughness  test  results  fit)m  one  heat  of 
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material  tntsd  repntentt  end-of-Ufe 
conditiaos  for  tke  ten  (10)  plants 
surveyed  The  ten  (10)  plants  surveyed 
are  identified  as  Mants  A  tfaou^ ). 

^  Mechanical  Property  Teat  RetaltM 
Reports  im  WCAP 10456.  Mechanical 
property  test  results  on  aged  and  unaged 
cast  stainless  steel  materials  which 
wefe  reported  in  a  paper  by  Landennan 
and  Bamford  (Ref.  3).  Bamford. 
Landennan  and  Diax  (Ref.  4).  Slama  et 
al.  (Ref.  2)  were  discussed  in  Report 
10456.  In  addition.  Westinghouse 
performed  confirraatoiy  Charpy  V  notch 
and  J-integral  tests  on  aged  cast 
stainless  steel  material,  which  was 
tested  and  evaluated  by  Slama  et  aL 

The  results  of  these  tests  indicate  that 

(1)  The  fatigue  crack  growth  rate  of 
aged  or  unaged  material  in  air  and 
pressurized  water  reactor  environments 
were  equivalent. 

(2)  Tensile  properties  were  essentially 
unaff^ected  except  for  a  sli^t  increase  in 
tensile  strength  and  a  decrease  in 
ductiUty. 

(3)  J-integral  test  results  indicate  that 
the  }ic  and  tearing  modulus,  T,  are 
affected  by  aging. 

b.  Mechanisms  Study  in  WCAP  10456. 
The  tests  and  literature  survey 
conducted  by  Westinghouse  indicate 
that  the  proposed  mechanism  of  aging 
occurs  in  the  range  or  operating 
temperatures  for  pressurized  water 
reactors  and  the  data  from  accelerated 
aging  studies  can  be  used  to  predict  tiie 
behavior  at  operating  temperatures. 

c.  Cast  Stainless  Steel  Pipe  Test.  The 
materials  data  discxissed  in  Ae  previous 
section  of  this  evaluation  were  obtained 
from  small  specimens.  As  a 
consequence,  the  f-R  results  are  limited 
to  relatively  short  cradc  extensions.  To 
investigate  the  behavior  of  cast  stainless 
steel  m  actual  piping  geometry. 
Westinhouse  performed  two 
experiments,  one  of  whidi  was  %vith 
thermally  aged  cast  stainless  steel  and 
the  other  test  was  identical  except  that 
the  steel  was  not  thermally  aged. 

Each  pipe  tested  contained  a 
throughwall  circumferential  crack  to  the 
extent  specified  in  WCAP  10456.  The 
pipe  sections  were  closed  at  the  ends, 
pressurized  to  nominal  PWR  operating 
pressure  and  then  bending  loads  were 
applied. 

The  results  of  die  tests  were  very 
similar,  in  that  both  pipes  displayed 
extensive  ductility,  and  stable  crack 
extension.  There  were  no  observed 
crack  extension  or  fast  fractiue. 

The  results  of  the  Westinghouse  pipe 
experiments  indicate  that  cast  stainless 
steel,  both  aged  and  unaged.  can 
withstand  cnck  extensioas  well  beyond 
the  range  of  the  J-R  results  with  small 
specimeos.  However,  if  crack  extension 


is  predicted  in  an  actual  application  of 
thermally  aged  cast  stainless  sted  in  a 
piping  system,  we  believe  that  it  is 
pivdent  to  Bflsit  die  applied  )  to  3000  tn- 
Ibs/in*  or  less  unless  farther  studies 
and/or  e)q>erim«its  demoostrate  diat 
Uglier  vataes  are  tolerable.  Loss  of 
initial  toughness  due  to  thennal  aging  of 
cast  stainfess  steels  at  normal  nuclear 
facility  operating  tempo^tures  occurs 
slowly  ow  the  cooree  of  many  years; 
therefore,  continuing  study  of  the  agipg 
phenonenm  may  lead  to  a  relaxation  of 
tins  position.  Conversely,  in  the  unlikely 
event  that  the  total  loss  of  toughness 
and  the  rate  of  toughness  loss  are 
greater  dian  those  projected  in  this 
evaluation,  the  staff  will  take 
appropriate  action  to  limit  the  values  to 
that  which  can  be  justified  by 
experimental  data.  Because  the  aging  is 
a  slow  process,  the  staff  beheves  there 
would  be  seffident  time  for  the  staff  to 
recognize  the  problon  and  to  rectify  the 
situation.  However,  the  staff  believes 
this  situation  is  highly  unlikely  because 
the  staff  has  accepted  ooly  the  lower 
bounds  of  data  that  were  gathered 
among  ten  plants  encompassing  the 
range  of  materials  in  use. 

d.  Effects  of  Thermal  Aging  oa 
Westiiighoase  Sapplied  Ceatrifagally 
Cast  Reactor  Cookmt  Piping  Reported 
in  WCAP  10456.  The  reactor  coolant 
cast  stainless  steel  piping  materials  in 
the  plants  identified  in  WCAP  10456  as 
A  through  J.  were  produced  to  the 
specification  SA-351.  Class  (78A  as 
outlined  in  ASkffi  Code  Section  II.  Part 
A  and  also  to  Westinghouse  Equipment 
Specification  G-678864.  as  revised.  For 
these  materials,  Westinghouse  has 
calculated  the  predicted  end-of-Iife 
Charpy  U-notch  properties,  based  aa 
their  proposed  model.  The  two  (2) 
standard  deviation  end-of-bfe  lower 
limit  value  for  all  the  plants  surveyed 
was  greater  than  the  Charpy  U-notch 
properties  of  the  aged  reference 
materials,  which  Westinghouse 
indicates  represents  end-of-life 
properties  for  all  the  plants.  As  a  result. 
Westinghouse  conchided  that  the 
amount  of  embritderaent  in  the  aged 
reference  material  exceed  the  amount 
projected  at  end-<rf-life  im  all  cast 
stainless  steel  pipe  materials  in  Plants  A 
through). 

Coaclusioas  . 

Based  on  our  review  of  the 
information  and  data  contained  in 
Westinghouse  Report  WCAP  10456,  we 
conclude  tliajb 

1.  Weld  metal  that  is  used  in  cast 
stainless  steel  piping  system  is  initially 
less  frecture  resistant  than  die  cast 
stainless  steel  base  metaL  However,  die 
weld  metal  is  less  susceptible  to  thermal 


aging  than  the  cast  stainless  steel  base    . 
metal.  Hence,  at  end-of-li^  die  cast 
stainless  steel  base  metal  is  anddpated 
to  be  the  least  fracture  resistant 
material. 

2.  The  Westin^iouse  proposed  model 
may  be  used  to  predict  die  relative 
amount  of  embrittlement  on  a  heat  of 
cast  stainless  steel  material  The  two 
standard  deviation  lower  confidence 
limit  Cor  this  model  will  provide  a  useful 
engineering  estimate  of  the  predicted 
end-of-life  Charpy  impact  properties  for 
cast  stainless  steel  base  metal. 

3.  Since  there  is  considerable  scatter 
in  J-integral  test  data  for  the  heats  of 
material  tested,  lower  bound  values  for 
Jic  and  T  should  be  used  as  pngin«pring 
estimates  for  the  fracture  resistance  of 
the  aged  reference  material.  We  believe 
these  values  should  also  provide  a  lower 
bound  for  the  fracture  resistance  ef  aged 
and  unaged  weU  metaL  U  crack 
extension  is  predicted  in  an  actual 
application  of  cast  stainless  steel  in  a 
piping  system,  we  conclude  that  the 
applied  J  should  be  limited  to  3000  in- 
lbs/in*or  less  unless  further  studies  and 
tests  demonstrate  that  higher  values  are- 
tolerable.  The  Westinghouse  pipe  tests 
demonstrate  that  this  may  be  possible. 

4.  Since  the  predicted  end-of-life 
Chaipy  impact  values  for  the  materials 
in  Plants  A  through )  are  ^eater  than 
the  value  measured  for  the  aged 
refersDoe  material,  die  lower  bound 
fracture  propetHeB  for  aged  reference 
material  may  be  used  to  determine  the 
fracture  resistance  for  the  cast  stainless 
steel  material  in  Plants  A  through  J. 
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Institute  for  Medical  Research  of 
Bennington;  Order  Suspending 
Ucenee  (Effective  Immediately) 

Institute  for  Medical  Research  of 
Bennington,  110  Hospital  Drive, 
Bennington,  Vermont  05201,  (the 
"licensee")  is  the  holder  of  byproduct 
material  License  No.  44-18388-01,  which 
authorizes  the  licensee  to  possess 
miiicurie  quantities  of  several  isotopes 
for  biochemical  research,  tissue  culture 
and  virological  studies.  The  license, 
originally  issued  on  March  7, 1979,  was 
renewed  on  March  17, 1983  with  an 
expiration  date  of  March  31, 1988.  The 
license  permits  use  of  material  only  at 
the  licensee's  facility  in  Bennington, 
Vermont,  and  only  by,  or  under  the 
supervision  of,  individuals  authorized  by 
the  license. 

n 

On  September  19, 1985,  two  NRC 
inspectors  were  sent  to  the  licensee's 
facilities  in  Bennington,  Vermont,  to 
conduct  a  routine  NRC  inspection  of 
licensed  activities.  The  inspectors 
identified  from  a  review  of  user  logs  and 
interviews  with  a  Ucensee's  technican 
two  violations  of  NRC  requirements. 
Specifically,  (1)  Ucensed  material  had 
been  used  by  individuals  not  authorized 
by  the  license,  and  (2)  quantities  of 
byproduct  material  in  excess  of  those 
permitted  by  the  license  had  been 
possessed.  At  the  time  of  the  inspection, 
the  licensee's  director  apparently  had  no 
knowledge  of  these  matters.  Further,  the 
individuals  named  on  the  license  were 
no  longer  employed  by  the  licensee. 

These  same  two  violations  were 
previously  identified  by  the  NRC  during 
an  inspection  conducted  on  July  12, 1984. 
Since  the  individuals  named  on  the 
license  were  no  longer  employed  by  the 
■    licensee  at  that  time,  NRC,  Region  I, 
issued  a  Confirmatory  Action  Letter 
(CAL)  on  July  18. 1984,  which  confirmed 
the  licensee's  conmiitments  to: 

•  Cease  all  use  of  licensed  material 
and  place  material  in  storage  until  the 
license  was  amended  to  add  an 

!      authorized  user  who  would  be  present 
!      at  the  facility  to  supervise  the  use  of 
I     such  materials. 

•  Promptly  file  a  request  for  an 

I      amendment  to  the  license  to  add  at  least 
one  authorized  user. 

•  Assure  that  possession  limits  are 
not  exceeded. 

•  The  results  of  the  recent  inspection 
in  Sepetember  1985  indicate  that  the 
terms  of  the  license  and  the 
commitments  documented  in  the  CAL 
have  not  been  satisfied.  Specifically, 
licensed  material  has  again  been  used 
by  unauthorized  individuals,  an 
amendment  request  was  never  filed  to 


add  the  name  of  an  authorized  user  to 
the  license,  and  possession  limits  have 
been  exceeded. 

in 

The  licensee's  repeated  failure  to  meet 
the  terms  of  its  license,  and  to  adhere  to 
its  commitments  in  the  CAL, 
demonstrates  a  significant  lack  of 
control  over  the  conduct  of  licensed 
activities  to  assure  compliance  with 
NRC  requirements.  In  light  of  these 
findings,  I  have  determined  pursuant  to 
§  2.202(f)  that  the  public  health,  safety, 
and  interest  require  that  this  Order 
should  be  issued  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b,  1610,  and  186  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.202  and  Part  30,  it  is  hereby  ordered 
that: 

A.  Effective  immediately,  the 
licensee's  authorization  under  License 
No.  44-18388-01  to  receive  or  use 
byproduct  material  is  suspended.  The 
licensee  shall  place  all  Ucensed  material 
in  its  possession  in  secure  storage  and, 
with  respect  to  such  storage,  comply 
with  the  provisions  of  10  CFR  Part  20, 
"Standards  for  Protection  Against 
Radiation." 

B.  The  licensee  show  cause  as 
provided  in  Section  V  of  this  Order  why 
the  suspension  of  Ucensed  activities 
under  Item  A  above  should  not  continue 
imtil: 

1.  A  license  amendment  is  submitted 
to  the  NRC  and  approved  by  the  NRC 
which  adds  the  name  of  a  qualified 
individual  to  the  license  as  an 
authorized  user  of  licensed  material; 

2.  An  explanation  is  submitted  to  the 
Regional  Administrator,  Region  L  as  to 
why  the  violations  (unauthorized  use  of 
radioactive  jnaterial,  use  of  material  by 
unauthorized  persons,  and  the 
possession  of  quantities  of  radioactive 
material  in  excess  of  authorized  limits) 
continued  after  the  July  1984  CAL  and  a 
description  is  submitted  of  acitons  taken 
or  planned  to  improve  management 
control  of  licensed  activities  to  assure 
adherence  to  NRC  requirements;  and 

3.  The  Regional  Administrator,  Region 
I,  approves  the  resumption  of  licensed 
activities  in  writing  on  the  basis  of  the 
licensee's  completion  of  items  1  and  2 
above. 

C.  The  Regional  Administrator,  Region 
I,  may  relax  or  rescind  in  writing  any  of 
the  above  provisions  upon 
demonstration  of  good  cause  by  the 
licensee. 


The  licensee  may  show  cause  why 
this  Order  should  not  have  been  issued 
and  should  be  vacated  by  filiilg  a    '  - 
written  answer  under  oath  or 
affirmation  within  25  days  of  the  date  of 
this  Order  which  sets  forth  the  matters 
of  fact  and  law  on  which  the  licensee 
reUes.  Alternatively,  the  licensee  may 
answer  as  provided  in  10  CFR  2.202(d) 
by  consenting  to  this  Order.  Upon  the 
failure  of  the  licensee  to  answer  within 
the  specified  time  or  to  request  a 
hearing,  this  Order  shall  be  final  without 
further  proceedings. 

The  licensee  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order  may  request  a  hearing  on  this 
Order  within  25  days  of  its  issuance. 
Any  request  for  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Copies  of  the 
request  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address,  and  to  the  Regional  ^ 

Administrator,  Region  L  631  Park 
Avenue,  King  of  Prussia,  Pennsylvania 
19406.  A  request  for  bearing  shall  not 
stay  the  immediate  effectiveness  of  this 
order. 

U  a  hearing  is  requested,  the 
Commission  wiU  issue  an  Order 
designating  the  time  and  place  of 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be     ^ 
whether  this  Order  should  be  sustained. 

Dated  at  Betfaesda,  Maryland,  tliis  25thy^y 
of  October  1985. 

For  the  Nuclear  Regulatory  Commisaion. 
James  M.  Taylor, 

Director,  Office  of  Inspection  and 

Enforcement 

[FR  Doc.  85-28139  Filed  10-31-85;  8:45  am] 
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Draft  Regulatory  Guide;  Issuance, 
AvallabUity 

^  The  Nuclear  Regulatory  Commission 
^as  issued  for  public  comment  a  draff  of 
a  proposed  re^ision  to  a  guide  in  its 
Regulatory  Guide  Series  together  with  a 
draft  of  the  associated  value/impact 
statement.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  appUcants  concerning 
certain  of  the  information  needed  by  the 
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staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft,  temporarily  identified  by  its 
task  numbw.  SG  SOl-4  (which  should  be 
mentioned  in  all  oanrespbndence 
concerning  this  draft  gtdde).  is  ptx^Msed 
Revisian  1  to  Regulatoiy  Goide  5.62.  and 
is  entitled  "Repwtteg  of  Physical 
Security  Events."  Hie  guide  provides  an 
approach  acceptable  to  the  NRC  staff 
for  detennining  when  and  how  a 
safeguards  event  should  be  reported. 
These  safeguards  events  are  those  that 
threaten  nuclear  activities  or  lessen  the 
effectiveness  of  a  security  system. 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  Ae  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  sdredule)  and  the  draft 
value/impact  statement  Comments  on 
the  draft  vahie/irapact  statement  should 
be  accompanied  by  supporting  data. 

Written  comments  may  be  submitted 
to  the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records.  Office  of 
Administratioa,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Comments  may  also  be  delivered  to 
Room  400a  Maryland  National  Bank 
Building.  7735  Old  Geotgetown  Road. 
Bethesda.  Marjdand  from  8:15  ajn.  to 
5:00  p  jn.  Mooday  through  Ftiday.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Document  Room.  1717 
H  Street  NW..  Washington,  DC 
Comments  will  be  most  helpful  if 
received  by  December  31. 1985. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  corameat* 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
anytime. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Pubtic 
Document  Room.  1717  H  Street  NW^ 
Washington.  DC  Requests  for  single 
copies  of  draft  guides  (tvhich  may  be 
r^roduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  qiedfic 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Waahfaigton.  DC  2055S, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
ControL  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 


(5  U.S.C  SS2(a]] 

Dated  at  RockviUe.  Matylaod.  this  28th  day 
of  October  1985. 

For  the  Nuclear  Regulatory  Commission. 
Francis  P.  Gillespifl, 
Director.  Divmion  of  Risk  Analyaia  and 
Operatioaa.  Office  of  Nuclear  Regulatory 
Reseorch, 

[PR  Doc.  85-26138  Filed  KMl-SS;  8:45  am] 
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Advisory  CommHtM  on  Reactor 
S«fegiMftl«;Sut>coiTwnlttee  on  Human 
Factors;  MaatinQ 

The  ACRS  Subcommittee  en  Human 
Factors  will  hold  a  meeting  on 
November  25  and  26, 1985,  Room  1046, 
1717  H  Street  NW.  Washington.  DC 

The  entire  meeting  wUl  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  foDows:  Monday.  November  25, 
1985— UW  Qjn,  until  the  conclusion  of 
business;  Tuesday.  November^  1985— 
8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  complete  its 
review  of  current  reactor  operator 
requalification  procedures  and  initiate 
review  of  proposed  final  rulemaking  on 
10  CFR  Part  155  and  three  related 
Regidatwy  Guides. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  tiie  Subcommittee 
Chairman;  written  statements  will  be 
accepted  end  made  svsilable  to  the 
Conunittee.  Recortlings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Sobcommitt^,  its 
consultants,  and  Staff!  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  Aen  hear 
presentations  by  and  hold  discussions 
with  representatives  of  die  NRC  Staff, 
its  consultants,  and  odier  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 


John  Schiflgens  (tekphooe  202/634- 
1414]  between  8:15  aJiLand  5:00  p jn. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  ect,  whidi  may 
have  occurred. 

Dated:  October  28, 1985. 

Morton  W.  Ubaikin. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Ooc  SS-^eiS*  nied  10-«1-8S:  8:45  am| 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notica  of  USTR  Public  Haaring  on 
PossiMa  US.  Actions  In  Raaponsa  to 
tha  Ouantltattva  Raatrlctlona 
Mabrtainad  by  tlM  Qovammant  of 
Japan  on  Importa  of  Laalhar  and 
Laathar  Footwear 

summary:  This  pubtication  gives  notice 
that  the  Office  of  the  United  States 
Trade  Representative  (USTR)  in 
confoimi^  with  section  S04{b]  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.&C  2414(b)).  will  conduct  a  hearing 
on  possible  U.S.  actions  in  response  to 
the  quantitative  restrictions  maintained 
by  the  Goi^mmeot  of  Japan  on  imports 
of  leather  and  leather  footwear. 

1.  PubHc  Hearfaigs  { 

In  conformity  with  section  304(b)  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2414(b)(1)),  the  Office  of  the 
USTR  has  scheduled  a  hearing  for       i 
November  18, 1985.  to  provide  the 
opportunity  for  public  comments  on:  (1) 
A  proposed  U.S.  action  in  the  form  of 
increased  duties  or  import  restrictions 
on  certain  products  from  Japan  (listed  in 
Section  4  of  this  notice):  and  (2)  a 
proposal  offered  by  the  Leather  I 

Industries  of  America.  Inc.  to  restrict  tbe 
exportation  of  U.S.  hides  to  Japan.  Such 
comments  will  be  considered  by  USTR 
in  advising  the  Presid^it  with  respect  to 
his  decision  to  use  his  authority  under 
section  301  of  the  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2411)  to  take 
counter  measures  against  Japan  if  no 
satisfactory  settlement  has  bem 
reached  in  the  Japan  leather  and  leather 
footwear  cases  by  December  1, 1985. 
Interested  parties  are  invited  to  submit 
comments  on  these  proposals.  Interested 
parties  are  also  requested  to  include  in 
their  comments  on  the  hst  of  possible 
retaliation  items,  an  analysis  of:  (1)  The 
degree  to  which  import  lestrictions  or 
increased  duties  wUl  encourage  tfte 
Japanese  to  remove  their  leather  and 
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leather  footwear  quotes;  and  (2)  the 
degree  to  which  import  restricticms  or 
increased  duties  wUl  have  an  adverse 
impact  on  U.S.  consumers. 

2.  ReqiMsta  to  Paitidpata  in  the  PuUic 
Hearings 

Hearings  will  be  held  on  November 
18, 1985,  beginning  at  lOHX)  ajn.  in  ro(Nn 
403,  Office  of  the  U.S.  Ttade 
Representative,  600 17th  Street,  NW., 
Washington,  DC.  In  accordance  with  15 
CFR  2006.9,  parties  wishing  to  testify 
orally  at  the  hearing  must  provide 
written  notification  of  their  intention  by 
noon,  November  11, 1985  to  Christine 
Bliss  at  the  address  listed  above  giving: 

(1)  Their  names,  addresses  cuid 
telephone  numbers;  and 

(2)  A  brief  summary  of  their 
presentation. 

Those  parties  presenting  oral 
testimony  must  submit  a  complete 
written  statement  in  20  copies  by  noon 
November  14, 1985  and  must  conform  to 
the  requirements  of  15  CFR  200a8. 
Remarks  at  the  hearings  should  be 
limited  to  no  more  than  a  15  minute 
summary  of  the  written  statement  to 
allow  for  possible  questions  from  the 
Chairman  and  the  interagency  panel. 

Participants  should  provide  20  cofHes 
of  their  oral  presentation  at  the  time  of 
the  hearings. 

Persons  not  wishing  to  participate  at 
the  hearings  may  submit  a  written 
statement  in  accordance  with  IS  CFR 
2006.8,  in  20  copies  by  November  18, 
1985  to  Christine  Bliss  at  the  address 
noted  above.  Rebuttal  briefs  may  be 
submitted  in  accordance  with  15  CFR 
2006.8(c)  no  later  than  COB  November 
22, 1985. 

3.  Background 

In  1977,  the  United  States  initiated  a 
section  301  investigation  after  receiving 
a  petition  from  the  U.S.  Tanners  Council 
alleging  that  Japanese  tariffs,  quotas  and 
administrative  practices  concerning 
leather  imports  effectively  denied  U.S. 
exporters  access  to  the  Japanese  market 
After  bilateral  discussions  with  the 
Japanese  Government  failed,  the  United 
States  requested  formation  of  a  p«mel 
under  Article  XXm  oi  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
and  threatened  preemptive  retaliation. 
In  early  1979,  we  reached  an  agreement 
with  Japan  in  which  Japan  promised  to: 
(1)  Give  U.S.  exporters  a  specified 
number  of  quota  licenses;  (2)  provide  the 
names  of  the  quota  holders,  and  (3) 
expand  the  quota  on  wet  blue,  finished 
and  upholstery  leather.  We  believed  at 
that  time  that  these  measures  would 
improve  our  access  to  the  Japanese 
market.  In  1982,  however,  the  United 
States  refused  to  extend  the  agreement. 


We  noted  that  the  U.S.  industry  was  still 
un^le  to  penetrate  the  Jt^Mnese  maiket 

because  of  the  lack  of  transparency  of 
the  Japanese  administrative  system,  die 
deterrence  imposed  by  the  very  low 
level  of  quotas  to  &e  significant 
marketing  efforts  by  U.S.  firms,  and  tiie 
hi^  leather  tariffs.  Instead,  we 
reinstituted  onr  GATT  complaint 

In  1984,  a  GATT  panel  found  that 
Japan  had  violated  Article  XI  of  the 
GATT.  The  panel  further  determined 
that  the  illegal  quota  had  damaged  U.S. 
exports.  Subsequent  to  the  adoption  of 
the  GATT  panel  report  the  Japanese 
Government:  (1)  Reduced  the  tariff  on 
semi^nished  leather  to  zero;  (2) 
promised  to  liberalize  the  allocation  of 
the  quota  on  semi-finished  leather;  and 
(3)  agreed  to  publish  the  level  of  die 
quota  on  a  regular  basis.  The  tariff 
reduction  on  semi-finished  leather 
imports  has  been  of  modest  value  to  the 
U.S.  industry,  because  it  affects  only  a 
miniscule  portion  of  fteir  exports  to 
Japan.  Additionally,  the  pubUcation  of 
the  level  of  the  quota,  while  usefid 
infonnati<Hi.  has  not  aided  U.S.  leather 
exporters  in  increasing  their  sales.  U.S. 
exporters  remain  substantially  excluded 
from  the  Japanese  market  and  there  is 
no  prospect  that  this  situation  will 
change  in  the  foreseeable  future. 

In  December  1982,  we  initiated  a 
section  301  investigation  based  on  a 
petition  filed  by  the  Footwear  Industries 
of  America,  et  al.  which  included  . 
allegations  that  the  quota  and 
administrative  practices  maintained  by 
the  Government  of  Japan  with  respect  to 
leather  footwear  imports  effectively 
denied  U.S.  footwear  exporters  access 
to  the  Japanese  maricet.  Although  there 
has  been  no  GATT  panel  finding  with 
respect  to  the  leather  footwear  quota,  it 
is  identical  to  the  leather  quota  which 
has  been  found  by  a  GATT  panel  to  be 
inconsistent  with  Article  XI  of  the 
GATT.  The  Japanese  have  taken  no 
steps  to  liberalize  or  eliminate  the 
footwear  quota. 

On  September  7, 1985,  the  President 
announced  that  he  will  consider  taking 
counter  measures  pursuant  to  his 
SecticHi  301  authority  to  retaliate  with 
respect  to  both  leather  and  leather 
footwear  quotas  unless  a  satisfactory 
settlement  of  our  complaint  is  reached 
by  December  1, 1985. 

On  September  23. 1985,  the 
Government  of  Japan  notified  the  GATT 
Secretariat  of  its  intention  to  enter  into 
negotiations  pursuant  to  Article 
XXVm:S  of  the  GATT  in  order  to  modify 
or  withdraw  its  tariff  concessions  on 
leather  and  leather  footwear  imports. 
The  Government  of  Japan  has  notified 
the  GATT  of  its  intent  to  enter  into 
Article  XXVIII:5  negotiati<»s  so  that  it   • 


can  remove  its  ^obal  quotas  on  leather 
and  leather  footwear  imports  and 
rei^aoe  the  quotas  witti  new  tariff 
measures. 

Under  Section  301  tfie  President  is 
authorized  to  take  all  appropriate  and 
feasible  action  within  his  power  to 
enforce  U.S.  rights  under  a  trade 
agreement  or  to  obtain  tiie  elimination 
of  an  act  policy,  or  practice  of  a  foreign 
government  or  instrumentality  that 
denies  U.S.  benefits  under  a  trade 
agreement  or  is  unjustifiable, 
unreasonable  or  discriminatory  and  a 
burden  or  restriction  oo  U.S.  commerce. 

Section  301(b)  specifically  authorizes 
the  President  inter  alia,  to  suspend  or 
withdraw  the  benefits  of  trade 
agreement  concessions  and  to  impose 
duties  or  other  import  restrictions  on  the 
products  o^Tand  fees  or  restrictions  on 
the  services  of,  a  foreign  coimtry  for 
such  time  as  he  deems  appropriate. 
Measures  under  Section  301  may  be 
taken  on  a  discriminatory  or 
nondiscriminatory  basis  at  the 
discretion  of  the  President 

USTR  therefore  invites  public 
comment  on  the  possible  actions  the 
President  could  take  pursuant  to  Section 
301  if  no  satisfactory  settlement  is 
reached  on  these  cases  by  December  1, 
1985. 

4.  Product  List 

Japanese  imports  falling  within  the 
foUowing  tariff  item  categories  may  be 
considered  as  possible  candidates  for 
import  restrictions  m  tariff  increases: 
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5.  Laatfaer  Industries  of  America 
Proposal  to  Restrict  VJ&,  Hide  Exports 

The  Leather  Industries  of  America 
(LIA)  have  proposed  that  in  response  to 
the  Government  of  Japan's  failure  to 
eliminate  the  leather  quota,  that  the 
United  States  restrict  the  export  of  U.S. 
cattlehides  to  Japan.  In  explaining  its 
proposal  LLA  has  argued  that  the 
restriction  of  U.S.  cattlehide  exports  to 
Japan  could  be:  (1)  Tied  to  the  quantity 
of  quota  import  licenses  granted  to  U.S. 
leather  exporters  over  a  three  year 
period,  at  the  end  of  which  time  both  the 
leather  quota  and  U.S.  restrictions  on 
hide  exports  would  be  eliminated:  or  (2) 
subject  to  a  basic  limit  equal  to  the  level 
of  U.S.  cattlehide  exports  to  Japan  in 
1963,  the  last  year  in  which  the  leather 
quota  was  authorized  under  the  GATT. 
Under  the  second  approach  LIA  has 
suggested  that  the  limit  could  be 
adjusted  upwfuil  in  response  to 
Japanese  actions  to  bring  themselves 
into  conformity  with  the  1964  GATT 
Panel  decision. 

Interested  parties  are  requested  to 
comment  on  the  LIA  proposal  and  in 
particular  on  any  adverse  effects  that 
the  proposal  mi^t  have  on  U.S. 
consumers  and  industries. 
I-CauistinaBUas, 
Associate  General  Counsel. 
[FR  Doc  85-28303  Filed  10-31-85;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Mainstem  Paaaaga  Advisory 
Committea;  Meating 

agency:  The  Pacific  Northwest  Hectric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  meeting. 
Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Mainstem 
Passage  Advisory  Committee  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act  5  U.S.C.  Appendix  L 1- 
4.  Activities  will  include: 

•  FISHPASS  Modeling  results, 

•  Other. 

•  Public  comment. 

DATE  October  31. 1985. 2.-00  p.m. 
adorcm:  The  meeting  will  be  held  at 
the  Water  Budget  Center  Conference 
Room,  2705  E.  Bumside  St.  Suite  213. 
Portland,  Oregon. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Peter  Paquet  503-222-5161. 

Edward  ShMts. 

Executive  Director. 

[FR  Doc  85-28064  Piled  10-31-«S;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[nslSMi  No.  IC-14774;  (Fla  Noa.  •12-«103 
■nd  3-6578)1 

E^.  Hutton  A  Company  Inc.  and  TTm 
EP.  Hutton  Group  Inc.  Ordar  of 
Tamporary  Examptlon  and  Notica  of 
and  Ordar  For  Haaring  on  Application 

October  29, 1985. 

On  May  2. 1985,  the  Commission 
issued  a  notice  of  an  application  filed  by 
EJ.  Hutton  &  Company  Inc.  ("Hutton") 
and  the  E.F.  Hutton  Group  Inc. 
("Group")  (collectively.  "Applicants") 
requesting  an  order  of  the  Commission 
pursuant  to  section  9(c)  of  the 
Investment  Company  Act  of  1940 
("Investment  Company  Act")  exempting 
them  from  section  9(a)  of  the  Act  On 
that  day,  the  Commission  also  granted 
Applicants  a  180  day  temporary 
exemption  £rom  section  9(a).  Investment 
Company  Act  Release  No.  14499  (May  2, 
1985). 

On  September  16,  October  28,  and 
October  29, 1985,  Applicants  amended 
their  application  to  request  a  further 
temporary  order  on  behalf  of  themselves 
and  their  wholly-owned  insurance 
subsidiaries  dealing  in  insurance 
products  registered  under  the 
Investment  Company  Act  which,  among 
other  things,  would  have  the  effect  of 
extending  the  initial  temporary 
exemption,  subject  to  certain  conditions 
and  limitations.  The  application,  as 
amended  ("Application"),  on  file  with 
the  Commission  is  summarized  below. 
All  interested  persons  are  referred  to  the 
Application  for  a  full  statement  of  the 
representations  made  in  it  and  to  the 
text  of  the  Investment  Company  Act  and 
the  rules  under  it 

According  to  the  Application.  Group 
is  a  publicly  owned  holding  company. 
Hutton,  a  subsidiary  of  Group,  is  a 
registered  broker-dealer  and  investment 
adviser  with  over  400  branches  in  the 
United  States  and  Europe.  Hutton 
provides  distribution,  investment 
advisory  and  administrative  servies  to 
several  registered  investment  compcmies 
("Funds").  Hutton  also  acts  as  depositor 
and  sponsor  for  numerous  unit 
investment  trusts  ("UITs")  and  makes  a 
secondary  market  for  units  of  the  more 
than  200  series  of  UITs  it  has  sponsored. 
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On  May  2, 1985,  Hutton  entered  a  plea 
of  guilty  to  a  criminal  Information 
("criminal  plea")  filed  in  the  United 
States  District  Court  for  the  Middle 
District  of  Pennsylvania  *  and  consented 
to  an  injunction  in  a  related  dvil  action 
filed  by  the  United  States  Department  of 
Justice  in  the  same  court*  The 
Information  charged  Hutton  with 
criminal  violations  of  the  federal  nuil 
and  wire  fraud  statutes  because  it 
engaged  in  certain  abusive  practices  to 
obtain  interest-free  use  of  bank  funds 
through  checking  accounts  it  maintained 
at  varius  commercial  banks.  No  criminal 
charges  were  filed  against  Group  or  any 
individuals.  The  related  civil  action 
('TX)I  Infunction")  enjoined  Hutton  and 
Group  fi'om  using  certain  elements  of 
Hutton's  cash  management  system 
without  the  written  consent  of  the  banks 
involved  and  spedficaDy  enjoined 
Hutton  and  Group  from  engaging  in  tiie 
practices  of  drafting  checks  in  arbitrary 
amounts  unrelated  to  bode  balances  and 
successively  transferring  branch  and 
regional  deposits  for  the  purpose  of 
arbitrarily  increasi^  the  amount  drawn 
down  so  as  to  exceed  the  amounts 
originaHy  deposited  and,  by  that  and 
other  conduct,  creating  and  exfrfoiting 
opportunities  for  delayed  clearing  tim«s 
of  items  deposited  into  branch  accounts. 

As  part  of  the  resolution  of  these 
actions,  Hutton  and  Group  agreed  to  pay 
a  crimindl  fine  of  $2  million  and  an 
additional  $750,000  to  defray  the  costs  of 
the  government's  investigation,  to 
estabhsh  a  program  to  reimbar*e  any 
bank  that  was  injured  as  a  result  of  die 
illegal  activity,  and  to  imi^ement  certain 
procedures  designed  to  prevent  a 
recurrence  of  the  illegal  conduct. 

Following  entry  of  the  criminal  plea 
and  DO)  Injunction,  Group  engaged 
Griffin  Bell  to  investigate  the  practices 
which  led  to  these  court  actions,  and  to 
determine  who  within  Hotton  was 
responsible  for  those  practices.  A  report 
of  didt  investigation  was  made  public  by 
Applicants  in  September  1985  ("Bell 
Report"). 

The  Commission  made  its  own 
investigation  into  Hutt(Mi's  cash 
management  practices,  pursuant  to 
section  21(a)  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  to 
determine,  among  other  things,  whether 
the  practices  which  were  the  subject  of 
the  court  actions  described  above  or 
disclosures  made  or  omitted  in 
connection  with  the  use  of  such 
practices  involved  violations  of  the 
federal  securities  laws.  In  addition,  the 


"  United  States  v.  B^.  Hutton  »Calita  (Criminal 
Na  85-000e3  M.D.  Pa.). 

*  United  Statet  v.  The  ES.  Hotton  Cnmp  Inc.. 
(Civil  Action  No.  65-0601  kUX  Pa.). 


Commission's  staff  separately 
conducted  an  examination  under  section 
31  (b)  of  the  Investment  Company  Act  to 
review  certain  practices  and  procedures 
of  Hutton  in  dealing  with  registered 
investment  companies. 

On  October  29, 1985,  based  upon 
information  obtained  faxHO  the  staff's 
examinabon  under  the  Investment 
Conqwny  Act,  the  Comidssion 
instituted  an  administrative  proceeding 
against  Hutton  pursuant  to  section 
203(e)  of  tlie  Inrestment  Advisers  Act  of 
1940  ("Advisers  Act"),  section  9(b)  kA 
the  Investment  Company  Act,  and 
section  15(b)  of  the  Exchange  Act'  In 
that  proceeding,  wridiout  acfanltting  or 
denying  the  allegations  in  ttie 
Commission's  order  for  proceedings, 
Hutton  consented  to  findings  of 
violations  of  section  17(aX2)  of  ttie 
Securities  Act  of  1933,  section  206(2)  of 
the  Advisers  Act  section  22(c)  and  Rule 
22C-1  of  the  Investment  Company  Act 
and  aiding  and  abetting  violations  of 
section  12(b)  and  Rule  1^>-1  of  the 
Investment  Company  Act  in  respect  to 
Hutton  Investment  Series  Inc  ("HIS'l. 
As  part  of  the  settlement  of  tfiat 
proceeding  Hutton  agreed: 

(1)  Promptly  to  employ  an 
independent  consultant  knowledgeable 
in  investment  adviser  and  investment 
company  operations  (md  acceptaUe  to 
the  Ccmunission  to  examine  the  way  in 
which  Hutton  administers  its  investment 
company  operations,  and  prepare  and 
submit  a  public  report  of  his  fincBngs 
and  recommendations  for  any  necessary 
changes  in  Hutton's  operations  to 
Hutton  and  the  Commission  within  120 
days  of  the  date  of  the  Comndssion's 
order  in  that  proceeding; 


•  In  the  matter  of  EP.  Hutton  k  Co.,  Inc  Advisers 
Act  Rel.  No.  993.  Previously,  on  December  11, 19M, 
the  Commission  isaoed  an  Ot4m  hiatilaling  puUic 
administrative  prooewUngs  againal  Hattosi.  Without 
admitting  or  denying  the  findLis*  of  the 
Commission's  Order,  Hutton  consented  to  a  censure 
and  issuance  of  an  Order  baaed  npon  Bndinga  of 
violations  of  sactkn  206(2)  of  the  Adviaera  Act  and 
aecboD  17(a)(2)  of  the  Securitiea  Act  The 
Commission's  Order  aliened  that  Hutton.  aa 
investment  adviser  to  Hutton  Investment  Series,  Inc. 
(HIS)  failed  to  disclose  to  HIS  and  its  independent 
directara  that  it  was  recatving  additoinal 
compensation  (which  Hotton  detenntead  to  b« 
$191,000)  as  a  result  of  its  possession  and  aae  of 
funds  paid  to  it  for  the  purchase  of  HIS  shares  and 
that,  at  the  tine  that  the  independent  dlrectwa 
recommended  shareholder  approval  of  the  adviaoiy 
agreement  between  HIS  and  Hutton.  the  dkectora 
had  not  been  informed  by  Hutton  of  the  additolnal 
compensation  it  was  receiving.  The  Order  further 
alleged  that  Hutton  violated  section  17(aKZ)  of  the 
Securities  Act  in  that  proapectuaca  fai  eiffect 
between  December  29. 1081  and  Fahniaiy  28, 1963 
for  HIS  misstated  the  date  that  purchase  orders 
became  effective  and  dividends  began  accndng  for 
HIS'  Short-Term  Serie*.  (31  SEC  Dechet  1801 
Securities  Act  Rel.  No.  6662.  Adviaeis  Ad  RaL  No. 
945). 


(2)  To  adopt  the  recommendations  of 
the  investment  adviser/investment 
company  consultant  unless  otherwise 
directed  by  the  Commission,  within  45 
days  of  the  submission  of  the 
consultant's  report 

(3)  To  reimburse  and/or  cootribate  to 
the  affected  HIS  series  an  amount 
aggregating  $1X125,484.87  by  which 
various  HIS  series  fimds  and/or  their 
shareholders  were  adversely  impacted 
by  the  violations  as  found  in  the 
Commission's  Order  *  in  that  proceeding 
and  immediately  to  cease  the  practices 
underlying  such  violations;  and 

(4)  fanmediatriy  to  take  steps  to 
ensure  that  all  monies  received  by  it  for 
the  payment  of  variable  annuities  are 
prompdy  transmitted  to  die  issuers  of 
the  variable  annuities. 

On  October  28, 1985,  based  on 
information  obtained  in  the  staff's 
investigation  under  the  Exchange  Act 
the  Commission  filed  a  civil  injunctive 
action  in  the  United  States  District  Court 
for  die  District  of  Columbia.*  The 
Commission's  complaint  alleged  tliat 
Group  violated  sections  13(a)  and 
13(b)(2)  of  die  Exchange  Act  and  Rules 
13a-l  and  12b-20  by,  among  other 
things,  failing  to  disclose  Hutton's  use  (rf 
certain  cash  management  fH-actices  to 
generate  interest  income,  and  Group's 
failure  to  maintain  a  system  of  internal 
controls  adequate  to  prevent  ti>e  misuse 
of  such  practices.  Group  agreed,  widiont 
admitting  or  doiying  tlw  aUegations  of 
the  complaint  to  the  issuance  of  a  final 
court  order  permanently  enjoining 
Group  from  future  violatioos  <A  those 
provisions.  The  court's  order  was 
entered  on  October  29. 1985  ("SEC 
Injunction"). 

The  Commission  also  instituted  a 
related  administrative  proceeding  on 
October  29, 1985,  pursuant  to  section 
15(b)(4)  of  the  Exchange  Act  against 
Hutton,*  based  vspan  the  criminal  plea, 
the  DOJ  Injunction  and  the  ^C 
Injunction,  to  determine  what  if  any, 
remedial  sanctions  would  be 
appropriate  in  the  pobUc  interest 
Widiout  admitting  or  denjring  die 
allegations  in  the  Commission's  order 
for  proceedings,  except  admitting  the 
fact  of  the  cited  court  actions.  Huttcm 
settied  that  proceeding  and  agreed: 


*  In  addition,  although  Hutton  claims  that  it  is  due 
approxiraalely  $800,000  from  certain  series  of  HIS 
becaaae  of  the  faihm  to  conpnte  correctly  the  fees 
it  was  entitled  to  receive  under  plans  adopted 
pursuant  to  Rule  12b-l  of  the  brvestowBt  Coa^Moy 
Act.  it  will  forego  pursuing  this  claim. 

*  Securities  and  Exchange  Commitsion  «.  The 
RF.  Hutton  Gmap  /he  (Qvfl  Action  Na  85-9nS 
D.D.C.). 

*  In  the  MaUer  of  E.F.  Hattoa  A  Co.  taM. 
Exchange  Act  ReL  Na  22679.   * 
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(1)  Promptly  to  employ  an 

*  independent  consultant  acceptable  to 
the  Commission  and  knowledgeable  in 
broker-dealer  operations  (who  may  be 
the  same  consultant  employed  to 
examine  Mutton's  investment  adviser 
and  investment  company  operations),  to 
examine  Hutton's  current  and  historical 
policies  and  practices  regarding  the 
handling  of  customers'  securities  and 
monies,  including  certain  specified 
policies  and  practices,  and  to  prepare 
and  submit  a  public  report  of  his 
findings  and  recommendations  to 
Mutton  and  the  Commission  within  120 
days  of  the  date  of  the  Commission's 
order  in  that  proceeding: 

(2)  To  adopt  the  recommendations  of 
the  broker-dealer  consultant,  unless 
otherwise  directed  by  the  Commission, 
within  45  days  of  the  submission  of  die 
consultant's  report;  and 

(3)  Not  to  open  any  new  branch 
offices  until  the  later  of  120  days  from 
the  date  of  the  Commission's  Order  or 
the  date  when  Mutton  adopts  the 
recommendations  of  the  independent 
consultant 

.  On  October  28, 1985,  the  Attorney 
General  of  the  State  of  New  York 
commenced  a  dvil  action  against  Mutton 
in  New  Yoric  State  Supreme  Court 
pursuant  to  section  353(2)  of  the  New 
York  General  Business  Law  based  upon 
Mutton's  criminal  plea  entered  in  the 
United  States  District  Court  for  the 
Middle  District  of  Pennsylvania,  and  the 
conduct  underlying  the  criminal  plea.^ 
On  such  date.  Mutton  consented  to  the 
entry  of  a  permanent  injunction  (the 
"N.Y.  State  Injunction")  requiring 
Mutton  to  modify  its  procedures  for 
disbursing  payments  to  its  customers  to 
ensure  that  payments  to  its  customers 
will  be  remitted  expeditiously  and 
without  undue  delay,  and  requiring 
Mutton  to  monitor  compliance  with  the 
procedures  to  be  implemented.  The  N.Y. 
State  Injunction  also  requires  Mutton  to 
comply  with  the  prohibitions  and 
undertakings  of  the  DOJ  Injunction  and 
to  reimburse  the  State  of  New  York  in 
the  amount  of  $10aOOO.  The  N.Y.  State 
Injuntion  specifically  states  that  it  "is 
not  based  on  any  finding  of  fraud  or 
deceit  in  the  sale  of  securities  or  in  any 
activity  in  connection  with  the  purchase 
or  sale  of  any  security  and  is  not  and 
shall  not  be  construed  as  an  injunction, 
order,  judgment  or  decree  which  would 
cause  any  statutory  disqualification  Or 
bar  of  Mutton  or  any  of  its  affiliates  inl 
New  York.  /  y> 

Section  g(a)  of  the  Investment      l^ 
Company  Act  as  is  relevant  here, 
disqualifies  any  person  or  company 


*  State  of  New  York  r.  RF.  Mutton  »  Company 
Inc.  (Index  No.  43178-8S  N.Y.  Sup.  Ct). 


from  serving  or  acting  in  the  capacity  of 
an  investment  adviser,  principal 
underwriter  or  depositor  of  any 
registered  open-end  company  or 
registered  unit  investment  trust  if  such 
person  has  been  (a)  convicted  of  any 
felony  or  misdemeanor  arising  out  of 
such  person's  conduct  as  an 
underwriter,  broker,  dealer,  or 
investment  adviser,  or  (b)  permanently 
or  temporarily  enjoined  from  engaging 
or  continuing  any  conduct  or  practice  in 
coimection  with  its  activities  as  an 
underwriter,  broker,  dealer  or 
investment  adviser,  or  in  connection 
with  the  ptirchase  or  sale  of  any 
security.  Accordingly,  absent  an 
exemption  from  section  9(a),  th« 
criminal  plea,  DOJ  Injunction.  N.Y.  State 
Injunction  and  SEC  Injunction  each 
would  prevent  Mutton  and  Group, 
directly  and  derivatively,  from 
continuing  to  serve  the  Funds  or  UTTs  as 
investment  adviser,  principal 
underwriter  or  depositor. 

Section  9(c)  of  the  Investment 
Company  Act  provides  that  upon 
application  the  Commission  shall  by 
order  grant  an  exemption  from  the 
provisions  of  section  9(a)  of  the  Act 
"either  imconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
the  prohibitions  of  section  9(a),  as 
applied  to  [Applicants],  are  tmduly  or 
disproportionately  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application." 

Applicants  submit  that  the 
prohibitions  of  section  9(a)  of  the 
Investment  Company  Act  would  be 
unduly  and  disproportionately  severe  as 
applied  to  them  and  that  their  conduct 
has  not  been  such  as  to  make  it  against 
the  public  interest  or  protection  of 
investors  to  grant  the  requested 
exemption.  In  support  of  this  contention. 
Applicants  represent  that  they  have 
complied  or  are  in  the  process  of 
complying  with  each  and  every  term  of 
the  orders  entered  on  the  criminal  plea. 
DOJ  Injunction.  SEC  Injunction,  the 
Commission  administrative  proceedings 
(collectively,  "Actions")  and  the  N.Y. 
State  Injunction  described  above. 

In  further  support  of  their  Application, 
Applicants  represent  that 

(1)  Group  has  approximately  28,000 
shareholders;  Mutton  has  approximately 
17,000  employees:  and  there  are  more 
than  500,000  investors  in  the  Funds  and 
numerous  investors  in  the  UTTs; 

(2)  Mutton  has  been  a  registered 
investment  adviser  since  1962  and 
neither  it  nor  Group  have  ever  (prior  to 
May  2. 1985)  filed  an  application  under 


section  9(c)  of  the  Investment  Company 
Act 

(3)  Denial  of  the  requested  order 
would  unfairly  deprive  Applicants  of 
their  ability  to  conduct  business  because 
Mutton  would  be  prohibited  from 
offering  the  same  range  of  services  to 
investors  as  those  offered  by  its 
competitors: 

(4)  Denied  of  the  requested  order 
would  result  in  significant  detriment  to 
investors  in  the  Fiinds  and  UTTs  since 
those  investors  would  no  longer  have 
the  services  of  their  chosen  investment 
adviser, 

(5)  Denial  of  the  requested  order  could 
residt  in  further  harm  to  investors  in  the 
Funds  and  UTTs  because  of  the 
uncertainty  caused  by  Mutton  being 
prohibited  from  serving  the  Fimds  and 
UTTs,  which  might  bring  about  multiple 
redemptions  of  interests  in  those 
entities: 

(6)  Applicants  have  taken  action  to 
comply  fully  with  the  recommendations 
of  the  Bell  Report,  including  the 
establishment  of  a  separate  audit 
committee  from  Mutton  and  the 
imposition  of  sanctions  on  Mutton 
personnel  found  by  Bell  to  be 
responsible  for  improper  conduct 

(7)  Applicants  have  established  a 
broad  range  of  corrective  and 
preventive  measures  which  include 
reorganizing  its  corporate  structure  to 
centralize  responsibility  for  accounting 
and  financial  controls,  providing 
instructional  seminars  in  cash 
Management  procedures,  installing  a 
computerized  system  which  will  allow 
headquarters  to  monitor  drawdown 
activity,  and  developing  a  corporate 
code  of  ethics; 

(8)  The  N.Y.  State  Injunction  is  based 
upon  the  same  facts  as  the  criminal  plea 
and  the  DOJ  Injunction  and  therefore 
does  not  present  any  additional 
underlying  facts  which  would  warrant 
denial  of  the  requested  order. 

Applicants  state  that  they  understand 
that  the  grant  of  their  request  for  further 
temporary  relief  would  not  preclude  the 
Commission  from  commenting  a 
proceeding  under  section  9(b}.  of  the 
Investment  Comapny  Act  on  the  basis  of 
conduct  other  than  that  considered  in 
granting  this  temporary  order,  nor  would 
it  preclude  the  Commission,  in  this 
proceeding  or  any  other  proceeding  by 
the  Commission,  from  taking  such 
conduct  into  consideration. 

Based  upon  the  foregoing,  including 
Applicants'  representations,  the 
settlement  of  the  Actions  described 
above  and  the  remedial  provisions 
resulting  therefrom,  the  Commission  has 
considered  the  matter  and  finds,  under 
the  standards  of  section  9(c)  of  the 
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Investment  Company  Act  applicable  to 
this  case,  that  it  is  appropriate  to  grant 
further  temporary  relief  pending  final 
determination  of  whether  the 
prohibitions  of  section  9(a)  of  the 
Investment  Company  Act  resulting  from 
the  criminal  plea,  DOJ  injunction.  N,Y, 
State  Injunction  and  SECHnjunction 
("Court  Actions"),  are  unduly  or 
disproportionately  severe  as  applied  to 
Applicants,  and  whether  the  conduct  of 
Applicants  has  been  such  as  not  to 
make  it  against  the  public  interest  or 
protection  of  investors  to  grant 
permanent  relief  from  section  9(a).  lliis 
would  have  the  effect  of  giving 
Applicants  a  temporary  exemption  form 
the  provisions  of  section  9(a)  with 
respect  to  each  of  the  Court  Actions 
including  the  matters  described  in  the 
order  granting  the  initial  temporary 
exemption. 

Such  further  temporary  relief  is 
sfwcifically  conditioned  on  the 
following: 

(1)  That  Applicants  continue  to 
comply  with  every  provision  of  the 
orders  issued  in  the  Actions  described 
above; 

(2)  that  for  the  duration  of  this 
temporary  order.  Applicants  may  not  act 
as  managing  or  co-managing 
underwriter,  investment  adviser  or 
promoter  for  any  new  management 
investment  company,  incluc^ig  any  new 
series  of  the  Funds;  '  and 

(3)  that  Applicants  may  not  continue 
to  act  as  promoter,  managing  or  co- 
managing  underwriter  or  investment 
adviser  for  any  management  investment 
company,  unless,  withia  30  days  from 
the  date  hereof: 

(a)  a  majority  of  the  board  of  directors 
or  trustees  of  that  management 
investment  company  consists  of  persons 
who  are  not  "interested  persons"  as 
defined  in  section  2(a)(19)  of  the 
Investment  Company  Act 
("disinterested  directors  or  trustees"); 

(b)  the  disinterested  directors  or 
trustees  of  that  management  investment 
company  have  retained  counsel 
experienced  in  matters  under  the 
Investment  Company  Act  and  the 
Advisers  Act  who  will  only  represent 
the  disinterested  directors  or  frustees, 
and  not  Applicants  or  the  Funds;  and 

(c)  the  management  investment 
comptmy  has  established  an  audit 
committee  comprised  solely  of 
disinterested  directors  or  trustees. 

Accordingly,  it  is  ordered,  pursuant  to 
section  9(c)  of  the  Investment  Company 
Act  that  Applicants  and  their  whoUy- 
owned  subsidiaries  dealing  in  insurance 
products  registered  under  the 


Investment  Company  Act  are  hereby 
temporarily  exempted  from  the 
provisions  of  section  9(a)  of  that  act 
subject  to  their  compliance  with  the 
provisions  of  the  Actions  and  the 
conditions  described  above,  antU  the 
earlier  of  the  date  on  which  the 
Commission  takes  final  action  on  their 
application  for  a  permanent  order 
exempting  them  from  the  prohibitions  of 
section  9(a),  or  one  year  from  the  date  of 
this  Order. 

Notice  is  further  given  that  the 
Commission  has  determined  that  it  is 
appropriate  in  the  pubUc  interest  and  in 
the  interest  of  investors  that  a  hearing 
be  held,  consisting  of  written 
submissions,  with  respect  to  Applicants' 
request  for  a  permanent  order  under 
section  9(c)  of  the  Investment  Company 
Act*  Matters  which  will  be  considered 
in  the  hearing  will  include  the  criminal 
plea,  DOJ  Injunction,  N.Y.  State 
Injunction,  SEC  Injunction,  the  three 
Commission  administrative  proceedings 
described  above,  remedial  actions  taken 
by  Applicants,  including  those  taken  to 
implement  recommendations  of  the 
consultant(s)  and  those  of  the  Bell 
Report  and  such  other  information  as 
may  be  submitted  as  evidence  by  the 
parties  or  any  other  pirson  granted 
leave  to  participate  in  this  proceeding. 
In  view  of  the  facts  that  are  publicly 
available,  the  facts  recited  in  the 
pleadings  filed  in  the  Actions,  and  the 
reports  of  the  consultant(s),  which  will 
become  part  of  this  proceeding,  it 
appears  at  this  time  that  the  issues 
remaining  to  be  resolved  in  this  matter 
are  only  issues  of  law  or  policy. 
Therefore,  an  oral  evidentiary  hearing  in 
this  matter  to  consider  such  facts  is  not 
necessary  or  appropriate.  AppUcants,  in 
accordance  with  Rules  8  and  16  of  the 
Commission's  Rules  of  Practice  [17  CFR 
201.8  and  201.16],  have  waived  an  initial 
decision  by  a  hearing  officer  and 
consented  to  permitting  interested  staff 
members,  including  members  of  the  staff 
of  the  Division  of  Investment 
Management  to  advise  the  Commission 
on  matters  arising  in  this  proceeding  and 
to  assist  in  the  preparation  of  the 
Commission's  decision. 

Accordingly,  it  is  further  ordered, 
imder  section  40  of  the  Investment 


'    *  Mutton  may  Sponsor  new  UTTs  or  new  wrie*  of 

its  Bxuting  urr*. 


*  On  May  15, 198S,  the  Commission  received  a 
hearing  request  purauant  to  the  Notice  issued  May 
2, 1985,  from  a  party  who  appears  to  qualify  as  an 
interested  person.  However,  the  Commission  has 
been  advisied  that  the  party  making  the  request 
informed  the  staff,  by  letter  dated  September  27, 
1986,  that  he  had  decided  not  to  participate  in,  or 
introduce  evidence  at  any  hearing  ordered  on  the 
Application.  For  this  reason  the  Commission,  in 
deciding  whether,  and  on  what  basis,  to  order  a 
hearing  on  the  Application  determined  that  this 
hearing  request  did  not  raise  any  factual  issues 
requiring  consideration  at  an  evidentiary  hearing. 


Company  Act  that  a  hearing  before  the 
Commisrion,  limited  to  written 
submission,  be  held  under  the 
applicable  provisions  of  the  Investment 
Company  Act  and  rules,  according  to 
the  schedule  set  forth  below,  on  the 
following  issues: 

(1)  Whether  the  prohibitions  of  section 
9(a)  of  the  Investment  Company  Act  as 
applied  to  Applicants,  are  imduly  or 
disproportionately  severe. 

(2)  Whether  the  conduct  of  Applicants 
has  been  such  as  to  not  make  it  against 
the  public  interest  or  protection  of 
investcHS  to  grant  them  a  permanent 
exemption  from  section  9(a)  of  the 
Investment  Company  Act 

(3)  Whether  this  temporary  exemption 
from  section  9(a]  of  the  Investment     , 
Company  Act  should  be  made 
permanent  on  the  basis  of  the 
limitations  and  conditions  listed  above: 
whether  any  such  conditions  or 
limitations  should  be  modified  ot 
deleted;  or,  whether  any  additional 
conditions  or  limitations  should  be 
imposed. 

(4)  Any  other  matters  deemed 
appropriate  by  the  Commission  and 
noticed  following  receipt  of  the  reports 
submitted  by  the  con8dtant(s). 

Any  person,  other  than  the  parties, 
wishing  to  be  heard  or  othenvise 
participate  in  this  proceeding  may  seek 
leave  to  do  so  by  filing  an  application 
with  the  Secretary  of  the  Commission, 
as  provided  by  Rule  9(c)  of  the 
Commission's  Rules  of  Practice  [17  CFR 
201.9(c)],  setting  forth  the  nature  and 
extent  of  his  interest  in  the  proceeding, 
within  30  days  of  publication  of  a  notice 
in  the  Federal  Re^ster  and  the  "SEC 
Docker  of  filing  of  the  reports  of  the 
independent  con8ultant(s)  described 
above.  A  copy  of  that  request  shall  be 
served  personally  upon  Applicants  at 
One  Battery  Parte  Plaza,  New  Yoric  NY 
10004.  Proof  of  such  service  (by  affidavit 
or,  in  the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request 

Persons  who  are  granted  leave  to 
participate  in  this  hearing  will  receive 
notice  of  any  actions  of  the  Commission 
involving  the  subject  matter  of  this 
proceeding.  The  parties  and  all 
interested  persons  granted  leave  to 
participate  may,  within  60  days  of 
publication  of  the  notice  of  filing  of  the 
required  consultant(s)  reports,  file 
wzitten  statements  of  relevant  facts 
(properly  notarized  under  oath)  and 
briefs  setting  forth  their  positions 
concerning  the  above  issues. 

It  is  further  ordered  that  the  Division 
of  Investment  Management  shall  be  a 
party  to  the  proceeding. 
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It  ia  farther  ordered  that  the  Secretary 
of  the  Commisaion  ihall  give  notice  of 
the  aforesaid  hearing  by  mailing  copies 
of  this  Notice  and  Order  by  certified 
mailto..0ach  Applicant  and  that  notice 
to  aUother  persons  sbaH  be  given  by 
publication  of  this  Notice  and  Order  in 
the  Federal  Ragiater.  and  tiiat  a  copy  of 
the  Notice  and  Order  shall  be  published 
in  the  "SEC  Docket" 

By  the  Commission. 
lolHiWhMlai; 
Secretary. 
[FR  Do&  as-2n70  Filed  10-31-85: 8:45  am] 


[miissi  Na  34-22557;  Amdt  Na  1  to  He 
NaSR-NVSE-S5-17] 

Self-Regulatory  Organizations; 
Amandmont  to  Propooad  Rula  Chang* 
by  Now  Yoffc  Stock  Exchange,  Inc. 
Relating  to  Adoption  of  Naw  Ruia  412 
(Cuatomar  Sacuritlaa  Account 
Tranafara)  and  Raaclaalon  of  Current 
Rule  412  (Cuatomar  Account  Transfer 
Contracts) 

Pursuant  to  section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  October  22. 1985.  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission  an 
amendment  to  a  proposed  rule  change 
as  described  in  Items  I.  II,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  amendment  to 
the  proposed  rule  change  fitjm 
interested  persons. 

L  Satf-Kagnbtofy  Organizatiao's 
Stalaaaent  of  the  Tenns  of  Substance  of 
the  Propoead  Rule  Change 

The  purpose  of  this  amendment  is  to 
provide  exemptive  and  explanatory 
interpretations  under  proposed  new 
Rule  412.  "Customer  Securities  Account" 
Transfers,"  enumerate  the  provisions  of 
a  paragraph  of  the  rule,  and  specify  an 
intended  implementation  date  for  Uie 
rule. 

n.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of.  and 
SUtutory  Basis  for.  the  Propoaed  Rule 
Changs 

fai  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  amendment  to  the 
proposed  rule  change.  The  text  of  these 
statements  may  l>e  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regiilatory  organization  has 
prepared  summaries,  set  forth  in 


sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  amendment  is  to 
provide  exemptive  and  explanatory 
interpretations  under  proposed  new 
Rule  412,  enumerate  the  provisions  of  a 
paragraph  of  the  rule,  and  specify  an 
intended  implementation  date  for  the 
rule. 

Interpretations — This  amendment  sets 
forth  several  interpretations  of  the 
requirements  of  proposed  new  Rule  412. 
In  particular,  this  amendment  provides 
exemptions  bom  some  of  the  rale's 
requirements,  in  accordance  with  and 
pursuant  to  paragraph  (f)  of  the  rale,  to 
recognize  valid  difficulties  and  delays 
encountered  by  member  organizations 
in  transferring  certain  accounts  and 
assets  within  the  prescribed  time 
periods.  These  exemptive 
interpretations,  however,  do  not 
completely  exempt  any  type  of  account 
or  asset  from  the  rule's  requirements: 
rather,  they  relax  the  rule's  standards  in 
certain  limited  circumstances  when 
those  standards  are  inappropriate  or 
impossible  to  compfy  wi^  This 
amendment  also  provides 
interpretations  of  an  explanatory,  or 
definitional,  nature  that  would  facilitate 
understanding  of  the  rule's  application 
and  operation.  The  terms  of  substance 
of  these  proposed  interpretations  are 
attached  to  this  Notice. 

Enumeration — ^This  amendment 
proposes  a  technical  restracturing  of 
paragraph  (b)  of  proposed  new  Rule  412 
for  purpoaes  of  ease  of  reference, 
enumerating  that  provision's  three 
subparagraphs. 

Implementation  Date — Pursuant  to  the 
Exchange's  original  intention,  this 
amendment  proposes  an  effective  date 
for  new  Rule  412  of  90  days  subsequent 
to  Commission  approval  of  the  rule  to 
allow  member  organizations  adequate 
time  to  educate  customers  and 
personnel  and  implement  the 
operational  and  programming  changes 
that  the  new  requirements  will 
necessitate.  In  addition,  since  the 
proposed  rule  contemplates  and  would 
mandate  the  use  by  member 
organizations  of  an  automated  customer 
securities  account  transfer  system  of  a 
registered  clearing  agency  (see  proposed 
Rule  412(e)).  a  delayed  implementation 
date  for  the  rule  is  required  to 
coordinate  the  imposition  of  the  rale's 
requirements  with  the  existence  of  a 
fully  operational  automated  system.-As 
iiuiicated  in  the  filing,  the  National 


Securities  Clearing  Corporation  (NSCC) 
is  developing  such  an  automated 
system.  However,  the  Exchange  also 
proposes  to  retain  the  right  to  further 
delay  the  effective  date  of  the  rule 
beyond  this  90-day  period  should  it 
determine  that  such  a  delay,  in 
consideration  of  the  status  and 
effectiveness  of  member  organization 
educational  and  operational  efforts  and 
die  NSCC  automated  account  transfer 
system,  would  be  appropriate  and  in  the 
best  interests  of  the  public  and  its 
membership. 

The  amendment  does  not  alter  the 
purpose  of  or  statutory  basis  for  the  rule 
change  as  proposed  in  SR-NYSE-85-17. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

This  amendment  to  the  proposed  rule 
change  does  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From ' 
Members.  Participants,  or  Others 

The  Exchange  has  neither  soUcited 
nor  received  written  comments  on  this 
amendment  to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rale  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  mcdcing  written  submissions 
should  file  six  copies  thereof  wi^  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
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rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  N.W„  Washington,  D.C. 
Ccqiies  of  such  flling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  re&r  to  the  file 
number  in  the  caption  abov6  and  should 
be  submitted  by  November  22, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  25. 1985. 
lohn  Wheeler, 
Secretary. 

Proposed  Interpretations  to  Proposed 
New  Rule  412,  "Customer  Securities 
Account  Transfers" 

Rule  412    Customer  Securities  Account 
Transfers 

(a)  Responsibility  to  Expedite  and 
Coordinate  Transfer  of  Account  upon 
Customer's  Request 

/Ol.    Rule  Inapplicable  to  Partial 
Transfers.  Rule  412  is  applicable  only 
when  a  customer  intends  to  transfer  his 
or  her  entire  securities  account  from  one 
member  organization  to  another.  If  a 
customer  desires  to  transfer  a  portion  of 
his  or  her  account,  an  authorized  letter 
should  be  transmitted  to  the  carrying 
organization  indicating  such  intent  and 
specifying  the  portion  of  the  accoimt  to 
be  transferred.  Although  such  transfers 
are  not  subject  to  Rule  412.  member 
organizations  are  expected  to  expedite 
authorized  partial  transfers  of  customer 
securities  accounts  and  coordinate  their 
activities  with  respect  thereto. 

(b)  Transfer  Procedures 
(IJ  Transfer  Instructions 

/Ol    Exceptions  to  Transfer 
Instructions.  A  carrying  organization 
may  not  take  exception  to  a  transfer 
instruction,  and  therefore  deny 
validation  of  the  transfer  instruction, 
because  of  a  dispute  over  seciuities 
positions  or  the  money  balance  in  the 
account  to  be  transferred.  Such  alleged 
discrepancies  notwithstanding,  the 
carrying  organization  must  transfer  the 
securities  positions  and/or  money 
balance  reflected  on  its  books  for  the 
accoimt. 

A  carrying  organization  may  take 
exception  to  a  transfer  instruction  only 
if: 

1.  It  has  no  record  of  the  account  on 
its  books;  » 


2.  The  transfer  instruction  is 
incomplete; 

3.  The  transfer  instruction  contains  an 
improper  signature:  or 

4.  The  account  is  a  cash  management/ 
financial  service  account  and  the 
Customer  has  not  retiuned,  or  provided 
an  affidavit  attesting  to  the  loss  or 
destruction  of,  credit/debit  cards  and/or 
imused  checks  issued  in  connection  with 
the  account. 

After  validation  of  the  transfer 
instruction  by  the  carrying  organization, 
a  receiving  organization  may  reject  an 
account  transfer  if  the  account  is  not  in 
compliance  with  the  receiving 
organization's  credit  policies. 

/02    Cortditions  of  Transfer.  Account 
transfers  accomplished  pursuant  to  Rule 
412  are  subject  to  the  following 
conditions,  which  the  customer  must  be 
informed  of  and  authorize  through  their 
inclusion  in  the  transfer  instruction  form 
he  or  she  is  required  to  complete  to 
initiate  the  account  transfer 

1.  To  the  extent  any  assets  or 
instnunents  in  the  account  are  not 
readily  transferable,  with  or  without 
penalties,  such  assets  or  instruments 
may  not  be  transferred  within  the  time 
frames  required  by  Rule  412. 

2.  The  customer  authorizes  the 
carrying  organization  to  liquidate  any 
nonfransferable  proprietary  money 
market/mutual  fund  and  transfer  die 
resulting  credit  balance  to  the  receiving 
organization,  unless  another  manner  of 
disposition  of  fund  proceeds  is  indicated 
by  the  customers  on  the  fransfer 
instruction. 

/03     Validation  of  Transfer 
Instruction — Valuation  of  Assets.  Upon 
validation  of  a  transfer  instruction,  the 
carrying  organization  must  return  the 
transfer  instruction  to  the  receiving 
organization  with  an  attachment 
indicating  all  securities  positions  and 
any  money  balance  in  the  account  as 
shown  on  the  books  of  the  carrying 
organization.  The  attachment  must 
include  a  then  current  market  value  for 
all  assets  in  the  account.  If  a  then 
current  market  value  for  an  asset  can 
not  be  determined.  e.g.,  a  limited 
partnership  interest,  the  asset  must  be 
valued  at  original  cost 

(3)  Completion  of  Transfer 

/Ol    Capital  Charges.  The  staff  of  the 
Securities  and  Exchange  Commission, 
Division  of  Market  Regulation  has 
advised  the  exchange  that  it  would  not 
recommend  enforcement  action  if 
member  organization  interpreted  S.E.C. 
Rule  15c3-l(c)(2](ix),  which  requires 
deductions  from  net  capital  for  fail  to 
deliver  contracts  outstanding  5  or  more 
business  days  (or  21  or  more  business 
days  in  the  case  of  municipal  securities), 
as  not  applying  to  fail  to  deliver 
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contracts  established  pursuant  to  the 
requirements  of  Rule  412  including  the 
interpretations  thereunder. 

(c)  Closing  Chit  Fail  Contracto 

/Ol    Close  Out  Procedures.  Ainall 
contracts  required  to  be  established 
pursuant  to  Rule  412,  except  for  fail 
contracts  on  those  assets  specified  in 
(f)/03  below,  must  be  closed  out  within 
ten  business  days  of  their  establi«hmenL 
If  a  receiving  organization  has  not 
received  an  asset  on  which  a  fail 
contract  was  established  by  the  seventh 
business  day  after  the  contract  was 
established,  the  receiving  organization 
must  at  that  time  provide  the  carrying 
organization  with  written  notice  of  its 
intent  to  buy-in  the  asset  on  the  tenth 
business  day  after  the  contract  was 
established,  in  accordance  with  the 
standard  buy-in  procedures  of  the 
receiving  organization,  unless  the 
carrying  organization  delivers  the  asset 
to  the  receiving  organization  before  2 
PM  on  such  tenth  business  day,  and  the 
receiving  wganization  must  proceed  in 
such  manner. 

(e)  Automated  Customer  Securities 
Accoimt  Transfer  Systems 

/Ol    "Participant  in  a  Registered 
Clearing  Agency".  For  purposes  of 
paragraph  (e]  of  this  rule,  die  term 
'"pauticipant  in  a  registered  clearing 
agency"  shall  mean  a  member  of  a 
registered  clearing  agency  that  would  be 
eligible  to  make  use  of  the  agency's 
automated  customer  seciuities  account 
transfer  capabilities. 

(f)  Exemptions 

/Ol    Retirement  Plan  Accounts.  A 
carrying  organization  must  either 
validate  and  return  or  take  exception  to 
a  transfer  instruction  requesting  the 
transfer  of  a  customer's  entire 
retirement  plan  securities  account 
within  ten  business  days,  rather  than 
five  business  days,  following  receipt  of 
the  transfer  instruction.  Except  for  this 
greater  time  period  within  which  to 
validate  or  take  exception  to  the 
transfer  instruction,  all  time  frames  and 
procedures  required  by  Rule  412,  and 
the  interpretations  thereunder,  are 
equally  applicable  to  retirement  plan 
securities  accounts  as  to  other  securities 
accounts. 

It  is  the  responsibility  of  the  receiving 
organization  to  obtain  the  approval  of 
its  custodian/trustee  accepting  a 
customer's  retirement  plan  securities 
account  before  submitting  a  transfer 
instruction  for  such  an  account  to  the 
carrying  organization  or  a  registered 
clearing  agency.  Such  approval  should 
be  transmitted  to  the  carrying 
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organization  or  its  custodian/ tnutee  to 
facilitate  transfsr  of  the  account 

Member  organizations  are  expected  to 
implement  procedures  to  ensure  that 
fees  due  a  custodian/tiustee  in 
connection  with  the  transfer  of  a 
customer's  retirement  plan  securities 
account  are  paid  so  as  not  to  delay  the 
transfer  of  the  account  in  violation  of 
the  time  frames  set  forth  by  the  rule. 

/02  Delayed  Delivery  Assets— Fail 
Contracts.  The  follo%inng  assets  are 
deemed  subject  to  delayed  deh'very  for 
purposes  of  Rule  412  and  are  thereby 
exempt  from  the  requirement  in  sub- 
paragraph (b](3)  of  the  rule  diat  fail  to 
receive  and  fail  to  deliver  contracts 
must  be  established  for  positions  in  a 
customer's  securities  account  that  have 
not  been  physically  delivered: 

1.  Banlovpt  issues. 

2.  Insurance  policies  (annuities). 

3.  Stripped  coupons. 

4.  When-issued  or  when-distributed 
securities. 

However,  zero  value  fail  to  receive 
and  fail  to  deliver  instructions  should  be 
generated  for  such  assets. 

/03    Delayed  Close  Out  Assets— Fail 
Contracts.  Pail  contracts  established  on 
the  following  assets  pursuant  to  Rule 
412  must  be  closed  out  wtthin  thirty 
business  days,  rather  than  ten  business 
days,  after  dieir  establishment: 

1.  Bankers'  acceptances. 

2.  Bond  anticipation  notes. 

3.  Certificates  of  deposit 

4.  Commercial  paper. 

5.  FMAC  certificates, 
e.  FNMA  certificates. 
7.  Foreign  securities. 
&  GNMA  certificates. 

9.  Limited  partnership  interests. 

10.  Municipal  bonds. 

11.  Mutual  fund  shares  (transferable). 

12.  Revenue  anticipation  notes. 

13.  SEA  certificates. 

14.  Tax  anticipation  notes. 

If  a  receiving  organization  has  not 
received  such  cm  asset  by  the  twenty- 
fifth  business  day  after  the  fail  contract 
on  the  asset  was  established,  the 
receiving  organization  must  at  that  time 
provide  Uie  carrying  organization  with 
written  notice  of  its  intent  to  buy-in  the 
asset  on  the  thirtieth  business  day  after 
the  contract  was  established,  in 
accordance  with  the  standard  buy-in 
procedures  of  the  receiving  organization, 
unless  the  carrying  organization  delivers 
the  asset  to  the  receiving  organization 
before  2  FM  on  such  thirtieth  business 
day,  and  the  receiving  organization  must 
proceed  in  such  manner. 

A  receiving  organization  may  deem 
receipt  of  a  limited  partnership  change 
of  trustee  form  as  adequate  delivery  for 
purposes  of  transferring  limited 


partnership  interests  pursuant  to  the 
rule. 

JO    lYansfer  Instractions  and  Reports 

/Ol    Prescribed  Forms.  Member 
organizations  must  use  the  transfer 
instractions  and  provide  the  reports 
prescribed  by  the  Exchange  when 
accomplishing  account  transfers 
pursuant  to  Rule  412.  The  Exchange 
deems  the  transfer  instructions  and 
reports  required  by  the  National 
Securities  Clearing  Corporation  (NSCC) 
in  connection  with  its  automated 
customer  account  transfer  system,  and 
transfer  instructions  and  reports  that  are 
substantively  similar  to  those  required 
by  NSCC  as  acceptable  for  the  purpose 
of  accomplishing  transfers  of  accounts 
under  the  rule. 

(FR  Doc.  8S-2n73  Filed  lO-Sl-45;  8:45  am] 


S«N-Regulatory  Organizations; 
Applications  for  Unliated  Trading 
Privfleges  and  of  Opportunity  for 
Hearing;  PtiOadelpMa  Stock  Exchange, 
Inc. 

October  28. 1985. 

The  above  named  national  securities 
exchange  has  filed  appbcations  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  of  1934  and  Rule 
12f-l  thereunder,  for  unlisted  trading 
privileges  in  the  following  stock: 

Fireman's  Fund  Corporation.  Common 
Stock,  $1.00  Par  Vahie  (FUe  No.  7- 
8643) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  seciuities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  18, 1985 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 


For  (fae  Commission,  by  tha  Divisioa  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler. 

Secretary. 

[FR  Doc.  85-an72  Filed  10-31-65: 8:45  am] 


[RetMM  Na  M-22578;  FBe  Na  8R-Aimx- 
85-32] 

SeH-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approvhig  Proposed  Rule  Ctwnge 

The  American  Stock  Exchange,  Inc. 
("Amex")  submitted  on  August  30, 1985. 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") « and  Rule 
19b-4  thereunder,*  to  revise  its 
Transportation  Index  ("XTI"),  which  is 
comprised  of  stocks  engaged  in  the 
airline,  railroad  and  trucking  industries, 
to  an  index  comprised  exdusively  of 
airline  company  stocks  ("Airline 
Index").'  Under  the  proposal  15  of  the 
20  stocks  comprising  the  XTI  would  be 
deleted  to  create  the  5  stock  Airiine 
Index.* 

In  its  filing,  Amex  states  that  because 
the  stocks  undertying  the  different 
sectors  of  the  transportation  Industry  do 
not  move  in  relationship  to  one  another, 
the  xn  index  option  neither  attracted 
trading  interest  nor  served  as  an 
effective  tool  for  portfolio  hedging.  As  a 
result  Amex  believes  that  revising  the 
Transportation  Index  so  that  it  is  a 
narrowly-designed  index  comprised  of  a 
smaller  ntunbeor  of  component  stocks 
based  on  one  sector  of  the 
transportation  industry  will  provide 
valuable  hedging  and  trading 
opportunities  for  market  participants. 

Like  the  current  Transportation  Index, 
the  new  Airline  Index  will  be  a  price- 
weighted  index.  All  Amex  rules 
currently  applicable  to  the  trading  of 
options  on  the  Transportation  Index  will 
govern  options  trading  on  the  Airline 
Index.  However,  to  accommodate  the 


»15U.S.C.76t(b)(lfle2). 

'17  CFR  240.19b-4  (1985). 

'Amendment  No.  1,  submitted  on  September  16, 
1985,  indicated  that  the  Amex  Board  of  Directors 
had  approved  tha  proposed  rale  cliange  on 
Septaisbar  U.  1985.  Amex  Intend*  to  introduce  the 
revised  XTI  to  correspond  with  the  expiration  and 
roll-over  of  November  XTI  contracts.  Amex  also 
plans  to  list  a  full  range  of  expiration  months  for  the 
new  Airline  Index  that  would  include  December 
1986  and  January.  Febniary  and  April,  1966 
expirations. 

'The  component  stocks  of  the  new  Airline  Index 
would  be:  AMK  Corporation  [holding  company  for 
Aiaerican  Airlines  ("AMR")}.  Delta  Airlines,  tot. 
("DAL").  Northwest  Airlines,  Inc.  ( "NWA "),  UAL. 
Inc.  (holding  company  for  linited  Airtinaa  ("UAL")), 
and  U.S.  Air  Group,  Inc.  ("U"). 
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trading  of  options  on  th«  five  stock 
Airline  Index,  Amex  Rule  901C 
concerning  designation  of  stock  index 
options,  will  be  amended  by  reducing 
the  minimum  number  of  stocks  required 
to  be  included  in  an  underlying  index 
firom  eight  to  five  stocks.  In  this  regard, 
Amex  states  that  all  of  the  five  stocks  in 
the  proposed  Airline  Index  are  fa^y^ 
liquid  and  that  no  one  stock  dominates 
the  index.*  Position  and  exercise  Ihnits 
for  the  Ahiine  Index  will  be  6,000 
contracts.* 

The  Commission  has  reviewed  die 
proposed  amendment  to  Rule  901C  that 
would  change  the  minimum  number  of 
stocks  requ^ed  to  underlie  an  index 
from  eight  to  five  stocks  and  has 
concluded  that  the  change  is  appropriate 
to  accommodate  options  trading  on  the 
Airline  Index.  In  this  re||ard.  we  note 
that  the  five  stocks  con^Hising  the 
Airline  Index  are  hi^y  liquid  and  are 
all  currently  the  subject  of  stock  options 
trading.  In  addition,  as  noted  above,  no 
one  stock  in  the  index  comprises  more 
than  25%  of  the  index  value.  Based  on 
these  factors,  the  Commission  believes 
that  trading  on  the  five  stock  Airline 
Index  should  not  signficantly  increase 
regulatory  concerns  and  that  the  change 
proposed  to  the  minimmn  standards  in 
Rule  901C  should  be  approved  to 
accommodate  such  trading.  The 
Commission  also  has  reviewed  the 
revised  XTI  in  light  of  the  other  criteria 
set  forth  in  Rule  901C  and  has 
determined  diat  the  index  is  consistent 
with  the  standards  in  the  rule. 

Notice  of  the  proposed  rule  change, 
together  with  the  terms  of  substance  of 
the  proposed  rule  change,  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22391,  September  8, 1965)  and  by 
publication  in  die  Federal  Register  (50 
FR  37457,  September  13. 1985).  No 
comments  were  received  With  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  die  Act.  that  the 
proposed  rule  change  be  and  hereby  is. 
approved. 


•  A*  of  October  28. 1985.  the  percentage  of  the 
total  untWrtylng  value  represented  by  each  stock 
comprising  the  index  was  as  follows:  AMR — 19.24%; 
DAU-18.80%:  UAI^23,«3%;  NWA— 24  J7%:  U— 
14.16%. 

t  See  Amendment  No.  2,  submitted  October  X 
ISM- 


For  the  CoauniMioo.  by  the  Diviaioa  of 
Market  Regulatioa.  pursuant  to  delegated 
authority. 

Dated:  October  28, 1965. 
lohnWhedai. 
Secretary. 

[FR  Do&  8S-.2n77  Filed  l(Ml-e5;  8:45  am] 
■aiMQ  COOK  ssis-tva 
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S«lf-R«9ulatory  Organlutlont; 
MMwMt  Slock  Exdwng*,  Inc.;  Omw 
Approving  PrapoMd  Ruto  Chang* 

The  Midwest  Stock  Exchange,  Ina 
("MSE")  submitted  on  May  6, 1985, 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  l9b-4  diereunder,  to  amend 
Article  XXX.  Rule  1,  Interpretations  and 
Policies  JOl  ("Committee  on  Specialist 
Assignment  and  Evaluation — Section  I — 
Events  Leading  to  Assignment 
Proceedings").^  The  rule  currendy 
includes  guidelines  adopted  by  the 
Committee  on  Specialist  Assignment 
and  Evaluation  ("Committee")  for  its  use 
in  the  assignment  or  reassignment  of 
stocks  among  qiecialists  and  co- 
specialists,  setting  forth  the  general 
policy  of  the  Committee  concerning  the 
posting  and  allocation  of  stocks,  l^e 
Exchange  is  adding  a  new  guideline 
related  to  the  assignment  or 
reassignment  of  a  security  because  of 
unsatisfactory  speciahst  performance. 
The  guideline  provides  that,  on  a  semi- 
annual basis,  die  MSB's  market  share 
for  the  previous  six-month  period 
(calculated  as  a  percentage  of  the 
number  of  trades  reported  to  the 
consolidated  tape)  in  each  security  for 
which  there  is  a  registered  MSE 
^ecialist,  will  be  compared  with  the 
maricet  shares  of  the  other  market 
centers  trading  that  security.  U.  during 
the  previous  six-month  period  the 
MSB's  market  share  in  any  of  these 
securities  ranks  below  three  or  more 
other  exchanges  and  is  less  than  the 
MSE's  average  market  share  for  all 
issues  in  which  there  is  a  registered 
specialist,  that  security  will  be  posted 
for  new  co-specialist  applications. 
Under  the  new  guideline,  the  only  issues 
which  will  be  posted  are  those  whidi 


■  Section  I  provides  that  pursuant  to  Article  XXX, 
Rules  1  and  8.  the  Committee  may,  when 
circumstances  require,  assign  or  reassign  a  security. 
Seven  circumstances  may  lead  to  the  need  for 
assignment  or  reassignment  of  a  security:  (1)  A  oew 
listing  or  obtaining  unlisted  trading  privileges;  (2) 
specialist  request  (3)  corporation  request:  (4)  split- 
up  and  or  merger  of  specialist  units;  (SJ  fundamental 
change  of  specialist  unit;  (6)  unsatisfactory 
performance;  and  (7)  disciplinary  action. 


have  been  assigned  to  the  current 
specialist  unit  for  six  months  or  more. 

In  additioo.  prior  to  the  semi-annual 
evalaatioo,  spedaUsts  will  receive 
market  share  information  an  a  monthly 
basis  in  order  to  pfxnride  them  with  the 
opportunity  to  request  transfers  of 
issues  to  stronger  co-spedaUsts  within 
the  unit  When  an  issue  is  posted,  all 
qualified  co-specialists,  including  the 
current  co-specialist  may  apply  to  have 
the  security  allocated  to  them.  The 
guideline  provides,  however,  that  if 
multiple  co-speciaUsts  with  similar 
performance  rankings  apply  for  a  new 
allocation,  the  Committee  generally  will 
give  preference  to  a  co-specialist  vWio 
has  not  had  posted  for  reassignment  that 
or  any  other  issue  in  the  current 
posting.' 

The  proposed  rule  change,  together 
with  its  terms  of  substance,  was  noticed 
in  a  Commission  release  (Securities 
Exchange  Act  Release  No.  22077,  May 
28, 1985)  and  published  bi  the  Federal 
Register  (50  FR  23370,  Jane  3, 1985).  All 
written  statements  filed  with  the 
Commission  and  all  written 
communications  between  the 
Commission  and  any  person  relating  to 
the  proposed  rule  change  were 
considered  and  (with  the  exception  of 
diose  statements  or  communications 
which  may  be  withheld  from  the  public 
in  accordance  with  the  provisions  of  5 
U.S.C.  552)  were  made  available  to  the 
public  at  the  Commission's  Public 
Reference  Room. 

The  MSE  received  one  comment  letter 
objecting  to  the  proposed  rule  change. ' 
The  commentator  expressed  concern 
that  under  the  new  guideline, 
circumstances  may  exist  which  may 
make  it  difficult  for  a  specialist  to 
attract  sufficient  order  flow  to  avoid  the 
mandatory  posting  of  a  security  and 
that  in  order  to  attract  sufficient  order 
flow  to  avoid  a  mandatory  posting,  the 
specialist  may  find  it  necessary  to  resort 


■  The  MSE  utilises  a  specialist  petfonnaitce 
evaluation  qiiestiaaiiair*  to  measure  specialiat 
perfonnanoe.  Under  its  prooedares,  MSE  floor 
■BMibeis  evaluate  apeciaUst  perfonnanoe  semi- 
annually, and  the  Comndttee  may  suspend  or 
terminate  a  specialist's  registration  in  one  or  asore 
securities  baaod  on  the  ({iiestionnaire  results,  among 
other  factors.  The  MSE  has  stated  that  if  a  co- 
•pacialiat  has  an  issue  posted  because  of  a  number 
4  market  shore  ranking.  IhiI  has  a  superior  overall 
ranking  based  oo  other  pefformance  cntaria  via  a 
vis  other  co-specialists,  such  superior  ranking  will 
l>e  taken  into  coosideration  in  evaluating  sach  oo- 
speciallst  for  allocating  any  issae  for  which  he  is 
applying.  See  letter  from  |.  Craig  Long,  Vice 
President-Legal  and  Secretary.  MSE.  to  Michael 
Cavalier.  Branch  Chiel  Division  of  Market 
Regulation,  dated  October  IL  IBBS. 

*  See  letter  from  Thomas  C.  Wilsoa  Floor 
Governor.  MS£,  to  John  G.  Weithers.  Chairman. 
MSE,  dated  May  13. 1965. 
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to  paying  retail  order  entry  firms  to 
attract  additional  order  flow  through  the 
MSE's  Automated  Execution  System 
("MAX")  for  that  particular  security.* 
The  commentator  also  argued  that  the 
guideline  could  result  in  wider  spreads 
being  quoted  on  the  MSE."  In  addition, 
the  commentator  argued  that,  if  all 
exchanges  adopted  a  rule  similar  to  that 
proposed  by  the  MSE,  trading  among  the 
regional  exchanges  might  diminish. 
According  to  this  commentator, 
specialists  would  not  be  inclined  to  send 
an  order  over  the  Intermarket  Trading 
System  ("ITS")  to  another  regional 
specialist  because  that  might  have  an 
adverse  effect  on  the  MSE  specialist's 
percentage  ranking.  Indeed,  the 
conunentator  noted  that  he  would  send 
a  trade  to  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  each  time  he 
had  a  choice  of  where  to  send  such  a 
trade. 

In  responding  to  the  commentator's 
letter,  the  MSE  disagreed  that  the 
proposal  would  have  the  harmful  impact 
described  by  the  commentator.'  The 
MSE  states  that  the  guideline  is 
designed  to  improve  the  MSE's  markets 
by  offering  another  specialist  the 
opportunity  to  compete  in  particular 
issues  in  which  the  ciurent  specialist 
has  not  successfully  attracted  significant 
order  flow.  The  MSE  emphasized  that 
the  Exchange  will  continue  to  seek  to 
attract  fiow  for  all  MSE  traded 
securities  and  that  specialists  paying  to 
attract  order  flow  need  not  be  a 
concern. 

With  respect  to  the  issue  of  specialists 
quoting  smaller-sized  markets,  the  MSE 
does  not  believe  that  this  will  occur,  nor 
that  it  would  ever  succeed,  if  attempted. 
The  Exchange  noted  that,  if  a  specialist 
is  quoting  a  competitive  market,  he  will 
be  able  to  maintain  an  issue's  ranking 
above  the  fourth  highest  level.  In 
addition,  in  response  to  the 
commentator's  concern  that  MSE 


*  MAX  provides  for  the  automatic  execution  of 
market  orders  of  up  to  1.099  shares  based  on  the 
consohdated  quotation  for  a  security.  In  addition, 
MAX  provides  for  the  execution  of  limit  orders 
when  a  trade  is  executed  in  the  primary  market  at  a 
price  inferior  to  the  limit  price. 

*  The  commentator  gave  several  examples  of 
abuses  be  felt  could  potentially  occur  under  the 
guideline.  He  noted  that  specialists  may  be  more 
inclined  to  quote  smaller  sized  markets  in  order  to 
execute  a  greater  number  of  trades.  One  scenario 
described  by  the  commentator  involved  a  specialist 
who  desires  to  sell  2.IXX)  shares  of  a  given  stock  at 
2a.  If  he  fears  that  his  stock  may  be  subjected  to  a 
mandatory  posting,  he  would  not  show  the  true 
condition  of  his  market.  Rather,  he  would  show  200 
shares  offered  at  28  and  would  not  change  his  quote 
until  ten  200  share  orders  were  received  over  the 
Intermarket  Trading  System. 

*  See  letter  from  John  G.  Weithers.  Chairman. 
MSE,  to  Thomas  G.  Wilson,  Floor  Governor.  MSE, 
dated  |uly  3. 1985. 


specialists  would  quote  smaller  sized 
markets,  the  MSE  noted  that  showing 
smaller  sized  markets  probably  would 
result  in  reduced  order  flow  over  ITS. 
and  would  place  a  specialist  at  a 
disadvantage  in  the  event  another 
market  executes  an  order  at  a  price 
inferior  to  the  MSE's  displayed 
quotation  because  the  MSE  specialist 
only  would  be  entitled  to  "trade- 
through"  protection  ^  to  the  extent  of  its 
displayed  quotation  size.  In  short,  the 
MSE  stated  the  Exchange  would  be 
better  served  by  specialists  seeking  to 
improve  their  displayed  market,  rather 
than  devising  methods  to  improve  their 
market  share  rate  while  continuing  to 
quote  non-competitive  markets. 

Finally,  the  MSE  noted  that  the  rule 
permits  any  specialist  who  has  an  issue 
posted  an  opportunity  to  reapply  for  the 
issue  and  to  explain  to  the  Committee 
why  his  performance  should  enable  him 
to  continue  trading  the  stock.  Moi%over, 
the  specialist  will  be  able  to  measure  his 
status  six  through  the  monthly  reports 
he  will  receive  from  the  Exchange. 

The  Commission  believes  that  it  is 
consistent  with  the  requirements  of  the 
Act  for  the  MSE  to  attempt  to  improve 
the  quality  of  markets  made  on  the  MSE 
and  the  competitive  position  of  the 
Exchange  in  attracting  order  flow  via 
the  mandatory  posting  system.  The  MSE 
has  incorporated  into  its  procedures  a 
number  of  provisions  that  are  intended 
to  provide  procedural  fairness  to  the 
specialist  For  example,  as  noted  above, 
the  MSE  wil  provide  the  specialist  with 
monthly  status  reports,  affording  him 
sufficient  opportunity  to  improve  his 
position  and  avoid  mandatory  posting. 
Furthermore,  the  specialist  is  permitted 
to  apply  for  any  stock  subject  to 
mandatory  posting  and  is  provided  an 
opportimity  to  demonstrate  to  the 
Committee  the  mitigating  circumstances 
which  should  allow  him  to  retain  the 
issue.  Finally,  the  Commission  does  not 
view  the  standard  proposed  by  the  MSE 
as  an  tmusually  difficult  one  to  meet  and 
maintain. 

The  Commission  beUeves  the  question 
of  the  existence  of  incentives  to  pay  for 
order  flow  exists  as  an  economic  matter 
irrespective  of  the  instant  filing.  In  that 
regard,  th^  Conmiission  notes  that  the 
MSE  has  committed  itself  to  marketing 
the  Exchange  as  a  marketplace  in  an 

J 

^  The  ITS  Plan,  as  a  general  matter,  provides 
certdtn  protections  if  a  market  center  executes  a 
transaction  at  a  price  inferior  to  the  price  being 
displayed  by  another  market  center.  Those 
protections,  however,  only  apply  to  the  extent  of  the 
displayed  size  in  the  market  center  traded  through. 
The  ITS  participants  have  adopted  rules  addressing 
trade-throughs  in  stocks  subject  to  ITS  trading.  See 
Securities  Exchange  Act  Release  No.  17704  (April  9, 
1961),  46  FR  22520. 


effort  to  attract  order  flow  for  all 
specialists  on  the  floor.* 

With  respect  to  the  conmientator's 
concern  that  an  MSE  specialist  may 
display  smaller  sized  markets  to  attempt 
to  artificially  inflate  his  market  share, 
the  Commission  agrees  with  the  MSE 
that  there  are  economic  incentives  that 
would  encourage  the  specialist  to 
display  the  full  size  of  his  bid  or  offer 
and  that  any  attempt  to  display  smaller 
markets  probably  would  result  in 
reduced  order  flow  over  ITS  to  that 
specialist.  In  addition,  the  Commission 
agrees  with  the  MSE  that  a  specialist 
routinely  displaying  smaller  sized 
quotations  risks  that  a  block  transaction 
will  print  through  the  specialist's 
market,  thereby  severely  limiting  the 
trade-through  protection  available  to  the 
specialist.'  Accordingly,  the 
Commission  finds  that  the  proposed  rule 
change  should  provide  incentives  that 
should  encourage  tighter  quotations,  in 
greater  size,  to  attract  additional  order 
flow  to  MSE  specialists.  The 
Commission  thus  believes  that  the 
proposal  should  foster  improved 
markets  on  the  MSE  and  increased 
competition  between  markets.*" 


*  With  respect  to  the  commentator's  concern 
about  payment  for  order  flow,  the  Commission 
notes  that  this  question  has  been  raised  in  other 
contexts.  See  National  Association  of  Securities 
Dealers,  Ina,  Notice  to  Members  85-32  ("Payment 
for  Order  Flow"),  April  30, 1985. 

'  Moreover,  such  devices,  if  done  with  the  intent 
of  increasing  the  speciaUst's  trading  volume,  also 
may  be  prohibited  under  Article  VIQ,  Rule  7  of  the 
MSE  rules  as  conduct  inconsistent  with  just  and 
equitable  principles  of  trade.  See  letter  from  ).  Craig 
Long,  Vice  President-Legal  and  Secretary,  MSE,  to 
Michael  Cavalier.  Branch  Chief,  Division  of  Market 
Regulation,  dated  October  11, 1965.  CF.  section 
9(a)(2)  of  the  Act.  IS  U.S.C.  78i(2)  (1982). 

In  any  event,  the  Commission  expects  that  the 
MSE  will  review  the  effects  of  the  rule  and.  In 
particular,  the  impact  of  the  rule  on  the  quality  of 
MSE  markets,  following  Implementation  of  the 
mandatory  posting  procedures. 

■0  With  respect  to  the  commentator's  suggestion 
that  the  MSE  specialist  would  avoid  sending  orders 
to  another  regional  exchange  specialist  to  avoid 
adverse  effects  on  the  MSE  specialist's  volume 
ranking,  the  Commission  notes  that  most  ITS  share 
volume  is  currently  received  by  the  NYSE  with 
remaining  volume  dispersed  among  other  ITS 
participants.  See  Directorate  of  Economic  and 
Pohcy  Analysis,  Report  on  the  Operation  of  the 
Intermarket  Trading  System:  1978-1981,  lune  1983, 
Table  A-1.  MSE  Is  currently  second  among  regional 
exchanges  in  its  use  of  ITS.  Accordingly,  the 
Commission  does  not  believe  the  mandatory  posting 
requirement  will,  itself,  create  a  signiricant  new 
disincentive  to  routing  multiply-traded  issues  to  a 
regional  specialist.  Moreover,  the  Commission  does 
not  believe  that  a  specialist  would  avoid  routing 
orders  to  another  regional  exchange  if  that 
exchange  were,  in  fact  offering  a  superior  market. 
Of  course,  if  all  regional  exchanges  had  similar 
policies,  the  Commission  would  reconsider  whether 
such  policies,  in  the  aggregate,  raised  a  different 
level  of  concern. 
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The  ConmuMion  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  . 
applicable  to  a  national  securities 
exchange  including  the  requirements  of 
Section  6,  and  the  rules  and  the 
regulations  thereunder,  bi  peirticular.  the 
CoQunission  Hnds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  0(b)(5]  of  the 
Act,  which  requkes  that  niles  of  the 
exchange  be  designated  to  promote  just 
and  equitable  principles  of  trade,  and 
section  6(b)(8),  which  requires  that 
exchange  rules  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act ' ' 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Divisioo  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  October  28. 1985. 
|ohn  Wheeler, 
Secretary. 
[FR  Doc.  85-26178  Filed  10-31-85;  8:45  amj 
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(Retoase  No.  34-22575;  File  No.  SR-PSE- 
85-25] 

Self-Ragulatory  Organizations;  Pacific 
Stock  Exdiangs,  Inc^  Notica  of  Filing 
and  Partial  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange 

On  September  26, 1985,  the  Pacific 
Stock  Exchange,  Inc.  filed  with  the 
Commission  pursuant  to  section  1^)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")»  and  JRule  19b-4  under  the  Act  * 
a  proposed  rule  change  to  add  an 
interpretation  to  PSE's  Option  Floor 
Procedure  Advice  ("OFPA")  B-5.  which 
requires  that  PSE  options  market  makers 
execute  40%  of  their  total  transactions  in 
person,  on  the  trading  floor,  to  prohibit 
single  or  small-lot  trades  executed 


■  ■  The  Commission  aotei  thsL  since  July  1.  ISSS. 
MSE  has  bnplemented  procedures  relating  to 
calculation  of  specialists'  trading  volume  and 
iRoatMy  notification  (o  specialists  of  how  their 
volume  compares  lo  other  exchanges  on  which  Um 
spedalisls'  stocks  are  trading.  The  MSE  will  not 
subiecl  any  stock  to  mandatory  posting  until  tha 
first  six  month  period  concludes  on  December  31, 
1966.  The  Commission  believes  it  is  appropriate  for 
the  MSE  lo  utilise  data  collected  from  July  1. 198S. 
thrtMgh  December  31. 1985.  for  purposes  of 
implementing  its  mandatory  pasting  procedures. 

'  IS  U.S£.  78s(bHl)  (1982). 
<  17  CFR  24ai9b-4  (1965). 


during  limited  appearances  on  the  PSE 
floor  coly  to  meet  the  requirements  of 
OFPA  B-5.  PSB  also  proposes  to 

establish  the  following  schedule  of  fines 
for  violations  of  this  new  interpretation 
of  OFPA  B-5: 

First  offense — Letter  of  caution 
Second  offense — Minimuai  fine  of 

t25aa)  plus  $iaoo  per  sin^e  or  smaU- 

lot  trade 
Third  offense — Minimum  fine  of  $50(UX) 

plus  $2000  per  sin^  or  small-lot 

trade 

Fourth  nffpnaA— Mtnimim  fine  of 

$1,00000  phis  $4000  per  single  or 

small-lot  trade 
Addition«d  offenses — ^May  result  in 

minimum  fines  oi  $2,000.00  and/or 

possible  suspension 

The  PSE  states  that  the  addition  of  the 
proposed  interpretation  to  OFPA  B-5  is 
necessary  because  it  recently  has  come 
to  the  attention  of  the  Exchange  that  the 
intent  of  OFPA  B-5  can  be  circumvented 
by  means  of  breaking  up  larger  options 
contract  orders  into  one-lot  or  small-lot 
trades  for  the  sole  purpose  of  increasing 
the  percentage  of  on-floor  trades 
effected  each  quarter.  This  allows  the 
maricet  maker  to  remain  within  technical 
compliance  with  the  40%  in  person 
requirement  without  spending  much 
time  on  the  floor.  The  PSE  states  that  the 
intent  of  the  proposed  fine  schedule  is  to 
create  a  strong  deterrent  to  violations  of 
the  proposed  interpretation  to  OFPA  B- 
5.  The  PSE  also  states  that  the  statutory 
basis  for  the  proposed  rule  change  is 
section  6(b)(5)  of  the  Act '  in  that  it  will 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  promote  just  and 
equitable  principles  of  trade. 

The  portion  of  the  proposed  rule 
change  that  establishes  a  new 
interpretation  of  OFPA  B-5  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act.*  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

By  December  6, 1985,  or  within  such 
longer  period  (i)  as  the  Commission  may 
designate  up  to  January  30, 1986,  if  it 
finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  PSE 
consents,  the  Commission  will: 

(A)  By  order  approve  tfie  portion  of 


»  15  U.S.C.  78f(b)(5)  (1982) 
♦15  U.S.C.  7e8lb)(3)(Al  (1982) 


the  proposed  rale  change  relating  to  the 
proposed  schedule  of  bies  or 

(B)  Institute  proceedings  to  determine 
whether  this  portion  of  the  proposed 
rule  change  should  be  disapproved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  entire 
proposed  rale  change.  Persons  making 
written  submissions  should  file  sbc 
copies  thereof  witii  the  Secretary, 
Securities  and  Ext^ange  Commission, 
4S0  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  dw  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rale  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  tfian  diose  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
US.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  PSE.  AH  submissions  should  refer  to 
the  file  number  in  the  caption  above  and 
should  be  submitted  by  November  22, 
1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  28, 1985. 
Join  WnMlef, 
Secretary. 
[FR  Doc  65-26179  Filed  10-31-65;  MS  am] 


No.  34-22560;  ns  No.  SR-PMk- 


[ 
65-27] 


Solf-Regulatory  Organizations; 
PfiHadolpMa  Stock  Exchango.  In&; 
Filing  and  Order  Granting  Immediate 
Effectlvanoss  of  Propoaad  Rule 
Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  September  9, 1985,  the 
Philadelphia  Stock  Exdiange.  Inc. 
("Phbc")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  n  and  in 
below,  whidi  Items  have  been  prepared 
by  the  Phlx.  The  Commission  is 
publishing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
fitHB  hiterested  persons. 
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L  Self-Regulatacy  Organization's 
Statament  of  Iha  Tenns  of  Substance  of 
the  Propoaed  Rule  Change 

Option  Floor  Procedure  Advices — 
Amendments 

B-3  Trading  Requir^ents 

A  Registered  Options  Trader  is 
required  to  trade  as  principal  at  least 
1.000  [options]  contracts  [in  each  quarter 
in  options  in  which  he  is  registered]  on 
the  Exchange  in  each  quarter.  Also,  at 
least  50%  of  a  Registered  Options 
Trader's  trading  [this]  activity  in  each 
quarter  must  be  in  assigned  options 
[classes].  No  application  by  a  Registered 
Options  Trader  to  change  [assigned] 
options  [classes]  assignments  will  be 
approved  unless  such  Registered 
Options  Trader  is  in  compliance  with 
the  above  two  requirements  at  the  time 
the  application  for  change  is  made. 

B-10  Responsibility  for  Mismatched  or 
"Out"  Trades 

In  order  for  a  Registered  Options 
Trades  [shall]  to  be  held  [liable] 
responsible  on  mismatches  or  other 
"out"  trades,  [when  such]  the  Registered 
Options  Trader  [is]  must  have  been 
iniformed  of  the  problem  before  12:00 
noon  on  the  business  day  following  the 
transaction  in  question.  For  purposes  of 
this  rule,  expiration  Saturday  is 
considered  a  business  day. 

C-6  Responsibility  for  Missed  Orders 

In  order  for  a  Floor  Broker  [shall]  to 
be  held  [liable]  responsible  for  a  missed 
execution  [for]  [i.e.,  orders  entiiisted  to 
[him]  the  floor  broker  which  should 
have  been  executed)  [when  he  is]  the 
Floor  Broker  must  have  been  informed 
of  the  error  before  12:00  noon  on  the 
business  day  following  the  error.  For 
purposes  of  this  rule,  expiration 
Saturday  is  considered  a  business  day. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

-   In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  nde  change 
and  discussed  any  comments  it  received 
on  the  proposed  ride  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  three  of  the  options 
floor  procedure  advices  which  were 
approved  by  the  Securities  and 
Exchange  Commission  ("Commission") 
in  February  1985.*  These  clarifications 
are  made  to  address  informal  comments 
received  from  Exchange  members.  They 
are  not  meant  to  change  the  substance 
of  these  advices.  These  three  advices, 
respectively,  concern:  the  trading 
volume  requirements  for  Exchange 
Registered  Options  Traders;  when  a 
registered  option  trader  shall  be 
responsible  for  mismatched  or  "out" 
trades;  and  when  an  Exchange  Floor 
Broker  shall  be  responsible  for  missed 
orders  (i.e.,  orders  entrusted  to  the  floor 
broker  which  should  have  been 
executed). 

B.  Self-Regulatory  Organziations 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4  because  it 
interprets,  and  clarifies,  the  meaning  of 
existing  Phlx  rules.  At  any  time  widiin 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appeajgs  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Securities  Exchange 
Act  of  1934. 

rv  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vtrith  the 
Secretary,  Seciuities  and  Exchange 


•  See  File  No.  SR-Phlx-S«-13.  Securitie*  Exchange 
Act  Release  No.  21760  (February  14. 1965).  50  FR 
7246  (February  21. 1965). 


Commission.  450  Fifth  Sti«et,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubhc  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  also  will  be    ' 
available  for  inspection  and  copying  at 
the  principal  office  of  Phlx.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  22, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  October  25, 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-26180  Filed  10-31-«5;  8:45  am] 

BiUJNQ  CODE  tOKMI-H 


[FHe  No.  22-14268] 

Applicetion  end  Opportunity  for 
Hearing;  Citicorp 

Notice  is  hereby  given  that  Citicorp 
(die  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
31D(b)(i)  of  the  Trust  Indentiire  Act  of 
1939  (the  "Act")  for  a  finding  that  tiie 
trusteeship  of  United  States  Trust 
Company  of  New  York  (the  'Trust 
Company")  under  four  existing  , 

indentures,  and  two  Pooling  and 
Servicing  Agreements  dated  as  of  July  1, 
1985  under  which  certificates  evidencing 
interests  in  a  pool  of  mortgage  loans 
have  been  issued,  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Trust  Company  from 
acting  as  Trustee  under  either  of  such 
indentures  or  the  Agreements. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  a  conflicting  interest 
either  eliminate  the  conflicting  interest 
or  resign  as  trustee.  Subsection  (1)  of 
section  310(b)  provides,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
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which  securities  of  an  obligor  upon  the 
indentures  securities  are  outstanding. 
However,  under  clause  (ii)  of  subsection 
(1),  there  may  be  excluded  from  the 
operation  of  the  subsection  another 
indenture  under  which  other  securities 
of  the  same  obligor  are  outstanding,  if 
the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
both  the  qualified  indenture  and  such 
other  indenture  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  such  trustee  from  acting  as 
trustee  under  one  of  such  indentures, 
llie  Applicant  alleges  that: 

(1)  The  Trust  Company  currendy  is 
acting  as  Trustee  under  four  indentures 
in  which  the  Applicant  is  the  obligor. 
The  indenture  dated  as  of  February  15, 
1972  involved  the  issuance  of  Floating 
Rate  Notes  due  1989,  the  Indenture 
dated  as  of  March  15, 1977  involved  the 
issuance  of  various  series  of  unsecured 
and  unsubordinated  Notes,  the 
Indenture  dated  as  of  August  25, 1977 
involved  the  issuance  of  Rising-Rate 
Notes,  Series  A  and  the  Indenture  dated 
as  of  April  21, 1980  involved  the 
issuance  of  various  series  of  unsecured 
subordinated  Notes.  Said  indentures 
were  filed  as,  respectively.  Exhibits  4(a), 
2(b),  2(b),  and  2(a)  to  AppHcant's 
respective  Registration  Statements  Nos. 
2-42915,  2-58355,  2-59396  and  2-64862 
filed  under  the  Securities  Act  of  1933, 
and  have  been  qualified  under  the  Trust 
Indentiu«  Act  of  1939.  Said  four 
Indentures  are  hereinafter  called  the 
Indentures  and  the  securities  issued 
pursuant  to  the  Indentures  are 
hereinafter  called  the  Notes. 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  indentures  or 
under  any  other  existing  indenture. 

(3)  On  July  23, 1985,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  July  1, 
1985  (the  "1985-F  Agreement")  with 
Citibank,  N.A.,  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc.,  under 
which  there  were  issued  on  July  23, 1985 
Mortgage  Pass-Through  Certificates, 
Series  1985-F  12.00%  Pass-Through  Rate 
(the  "Series  1985-F  Certificates"),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
family  mortgage  loans  (the  "1985-F 
Mortgage  Pool")  originated  and  serviced 
by  Citibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$104,283,325.95  at  the  close  of  business 
on  July  1. 1985,  which  mortgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1985-F 


Certificates.  On  July  23t  1985,  Applicant, 
the  parent  of  Citibank.  N.A..  entered 
into  a  Guaranty  of  even  date  (the  '^985- 
F  Guaranty")  pursuant  to  which 
Applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1985^  Certificates, 
to  be  liable  for  7%  of  the  initial 
aggregate  principal  balance  of  the  1985- 
F  Mortgage  Pool  and  for  lesser  amounts 
in  later  years  pursuant  to  the  provisions 
of  the  1965-4'  Guaranty.  The  1985 
Guaranty  states  that  Applicant's 
obligations  thereunder  rank  parr  possu 
writh  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant  and 
accordingly,  if  enforced  against 
Applicant,  the  1985^  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1985-F  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Form  S-11 
and  S-3,  File  No.  2-98528)  as  part  of  a 
delayed  or  continuous  offering  of 
$400,000,000  aggregated  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1985-F  Certificates  were  offered 
by  a  Prospectus  Supplement  dated  June 
28, 1985,  supplemental  .to  a  Prospectus 
dated  June  20, 1985.  The  1985-4' 
Agreement  has  not  been  qualified  under 
the  Trust  Indenture  Act  of  1939. 
(4)  On  July  30, 1985,  tiie  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  July  1. 
1985  (tiie  "1985-G  Agreement")  with 
Citibank,  N.A.,  Originator  and  Servicer, 
and  Citicorp  Homeowners,  Inc.,  under 
which  there  were  issued  on  July  30, 1985 
Mortgage  Pass-Through  Certificates, 
Series  1985-G,  11.00%  Pass-Through 
Rate  (the  "Series  1985-G  Certificates"), 
which  evidenced  fractional  undivided 
interests  in  a  pool  of  conventional  one- 
to-four-family  mortgage  loans  (the 
"1985-G  Mortgage  Pool")  originated  and 
serviced  by  Citibank,  N.A.  and  having 
adjusted  principal  balances  aggregating 
$95,236,522.93  at  the  close  of  business  on 
July  1, 1985,  which  mortgage  loans  were 
assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1985-G 
Certificates.  On  July  30, 1985,  Applicant 
entered  into  a  Guaranty  of  even  date 
(the  "1985-G  Guaranty")  pursuant  to 
which  applicant  agreed,  for  tiie  benefit 
of  the  holders  of  the  Series  1985-G 
Certificates,  to  be  liable  for  6%  of  the 
initial  aggregate  principal  balance  of  the 
1985-G  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisions  of  the  1985-G  Guaranty.  The 
1985-G  Guaranty  states  that  Applicant's 
obligations  thereunder  raiik  pasai passu 
with  all  unsecured  and  subordinated 
indebtedness  of  AppUcant,  and 
accordingly,  if  enforced  against 


Applicant.  Uie  1985-G  Guaranty  would 
raink  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1985-G  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statements  on  Form  S-11 
and  S-3,  File  Nos.  2-96656  and  2-98528) 
as  part  of  a  delayed  or  continuous 
offering  of  $750,000,000  aggregate 
amount  of  Mortgage  Pass-Through 
Certificates  pursuant  to  Rule  415  under 
the  Act  The  Series  1985-G  Certificates 
were  offered  by  a  Prospectus 
Supplement  dated  July  3, 1965, 
supplemental  to  a  Prospectus  dated  June 
29, 1985.  The  1985-G  Agreement  has  not 
been  qualified  under  the  Trust  Indenture 
Act  of  1939. 

The  1985-F  Agreement  and  tiie  1985-G 
Agreement  are  hereinafter  called  the 
1985  Agreements,  the  1985-F  Guaranty 
and  the  1985-G  Guaranty  are  hereinafter 
called  the  1985  Guarantees,  and  the 
1985-F  Certificates  and  tiie  1985-G 
Certificates  are  hereinafter  called  the 
1985  Certificates. 

(5)  The  obligations  of  Applicant  under 
the  bidentiures  and  the  1985  Guarantees 
are  wholly  unsecured,  are 
unsubordinated  and  rank  passi passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1985  Guarantees  are  unlikely  to  cause 
any  conflict  of  interest  among  the 
trusteeship  of  the  Trust  Company  under 
the  Indentures  and  the  1985  Agreements. 

(6)  The  Applicant  Cbmpany  has 
waived  notice  of  hearing,  and  waived 
hearing,  and  waived  any  and  all  rights 
to  specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-14268,  which  is  a  pubUc 
document  on  file  in  the  Office  of  the 
Commission's  Public  Reference  Section. 
450  Fiftii  Sti^et  NW.,  Washington.  D.C 

Nptice  Is  Further  Given  that  any 
interested  person  may,  not  later  than 
November  25, 1985,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest  the 
reasons  for  such  request  and  the  issues 
of  law  or  fact  raised  by  said  application 
which  he  desires  to  controvert,  or  may 
request  that  he  be  notified  if  the 
Commission  should  order  a  hetiring 
thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  Washington, 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  appUcation  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
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public  iotcrcst  and  for  the  protection  of 
investon^  iialcs»«  haaring  ai»  ord««d 
by  the  Copwiiarton. 

For  ft*  CmarisiiDo,  bjr  tfa*  Dhrision  of 
Cotporatjon  Piraiioe.  ponanut  to  delegated 
■Qthsrtty. 

loknWbMkr. 

Secretary. 

[FR  Doa  8S-2UM  FiM  10-31-a&  e»i5  am} 


I  Slid  Opporluntty  for 


October  29, 1965 

Notice  i»  kereby  given  tkat  Gticorp 
(the  "A|:^lKant")  haa  filed  an 
application  under  clause  (ii)  of  section 
310(b)(l]  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  United  States  Trust' 
Company  of  New  York  (the  "Trust 
Company*^  under  four  existing 
indentures,  and  a  Pooling  and  Servicing 
Agreement  dated  as  of  August  1, 1985 
under  which  certificates  evidencing 
interests  in  a  pool  of  mortgage  loans 
have  been  issued,  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  ft  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  lYust  Company  bom 
acting  as  Trustee  under  either  of  such 
indentures  or  the  Agreements. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  mterest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  a  conflicting  interest 
either  ehminate  the  conflicting  interest 
or  resign  as  trustee.  &ibsection  (1)  of 
section  316(b)  provides,  writh  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  securities  of  an  obhgor  upon  the 
indenture  securities  are  outstanding. 
However,  under  clause  (ii)  of  subsection 
(1),  there  may  be  excluded  firom  the 
operation  of  the  subsection  another 
indenture  under  which  other  securities 
of  the  same  obligor  are  outstanding,  if 
the  issuer  shaB  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
both  the  qualified  indenture  and  such 
other  indenture  is  not  so  tikety  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  pubKc 
interest  or  for  the  protection  of  investors 
to  disqnahfy  such  trustee  from  acting  as 
trustee  mider  one  of  such  indentures. 


The  Applicant  aUege»  that 

(1)  The  Ttuat  Compaay  currently  is 
acting  as  Thtstee  under  four  faidientures 
in  which  the  Applicant  is  the  obligot. 
The  Indenture  dated  as  of  February  15. 
1972  involved  the  issuance  of  Floating 
Rate  Notes  due  1989,  the  Indenture 
dated  as  of  March  15, 1977  involved  the 
issuance  of  various  series  of  tmsecured 
and  unsubordinated  Notes,  the 
Indenture  dated  as  of  August  25, 1977 
involved  the  issuance  of  Rising-Rate 
Notes,  Series  A  and  the  Indenture  dated 
as  of  April  21, 1980  involved  the 
issuance  of  various  series  of  unsecured 
subordinated  Notes.  Said  Indentures 
were  filed  as,  respectively,  Exhibits  4(a), 
2(b),  2(b),  and  2(a]  to  AppEcanfs 
respective  Registration  Statements  Nos. 
2-42915,  2r^8355,  2-^9396  and  2-64882 
filed  under  the  Securities  Act  of  1933, 
and  have  been  qualified  under  the  Trust 
Indenture  Act  of  1939.  Said  four 
Indentures  are  hereinafter  caQed  the 
Indentures  and  the  securities  issued 
pursuant  to  the  Indentures  axe 
hereinafter  called  the  Notes. 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  August  22. 1985,  the  l^ust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  August 
1, 1985  (the  "1985-H  Agreement  T  with 
Citibank,  N.A.,  Originator  and  Servicer, 
cmd  Citicorp  Homeowners,  bic  under 
which  there  were  issued  on  July  23, 1985 
1985  Mortgage  Pass-Through 
Certificates,  Series  1985-H  10.00%  Pass- 
Through  Rate  (the  "Series  1985-H 
Certificates"),  which  evidence  finctional 
undivided  interests  in  a  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  "IQSS-H  Mortgage 
Pool")  originated  and  serviced  by 
Qtibank,  N.A.  and  having  adjusted 
principal  balances  aggregating 
$100,107742.39  at  the  close  of  business 
on  August  1. 1985,  which  ouirtgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1985-H 
Certificates.  On  August  23, 1985. 
Applicant  the  parent  of  Citibank.  N.A., 
entered  into  a  Guaranty  of  even  date 
(the  "1985-H  Guaranty")  pursuant  to 
which  Applicant  agreed,  for  the  benefit 
of  the  holders  of  the  Series  1985-H 
Certificates,  to  be  liable  for  5%  of  the 
initial  aggregate  principal  balance  of  the 
1985^  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisiims  of  the  1985-H  Guaranty.  The 
1985  Guaranty  states  that  Applicant's 
obligations  thereunder  i&nk  pari  possu 
with  all  unseciired  and  unsubonfinated 
indebtedness  of  Applicant,  and 


accordiDgly,  if  enforced  against 
Applicant,  the  1985-H  Goanatjr  wanld 
nmk  on  a  parity  with  the  ohHBntions 
evidenced  by  the  Motet.  Tka  Stales 
1985-H  Certificales  were  wgtrteied 
\mder  tHe  Securities  Act  of  1983 
(Registration  Statement  on  Form  S-tl 
and  S-3.  FUe  No.  2-88528)  as  part  of  a 
delayed  or  continuous  offering  of 
$400,000,000  ag^egate  amomit  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1985-H  Certificates  were  offered 
by  a  Prospectus  Supi^ement  dated 
August  15, 1985,  supplementai  to  a 
Prospectus  dated  Jime  20. 1985.  The 
1985-4i  Agreement  has  not  beca 
qualified  under  the  Trust  Indenture  Act 
of  1939. 

(4)  The  obligations  of  A|>plicant  under 
the  Indentures  and  the  IseS-H  Guaranty 
are  wholly  unsecured,  are  o 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1985-H  Guaranty  are  unlikely  to  cause 
any  conflict  of  interest  among  the 
trusteeships  of  the  Trust  Company  under 
the  Indentures  and  the  1985-H 
Agreement 

(5)  The  Applicant  Company  has 
waived  notice  of  hearing,  and  waived 
hearing,  and  waived  any  and  alt  rtgbta 
to  specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  aff 
persons  are  referred  to  said  apphcation, 
File  No.  22-14368,  which  is  a  pnblfc 
docimient  on  file  in  the  Office  of  the 
Conmiission's  Public  Reference  Section, 
450  Fifth  Street  N.W.,  Wadiington.  D.C 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
November  25, 1985,  request  in  writing 
that  a  hearing  bs  held  on  such  matter, 
stating  the  nature  of  his  interest,  the    ■ 
reasons  for  such  request  and  the  issues 
of  law  or  fact  raised  by  said  applicatioa 
which  he  desires  to  controvert,  or  may 
request  that  he  be  notified  if  the 
Commission  shoold  order  a  hearing 
thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  orcbr 
granting  the  application  i^ton  sach  terms 
and  conditions  as  the  Comaussion  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 


Federal  Registar  /  Vol  sq  No.  212  /  Friday.  November  1.  1965  /  Notices 45701 


For  the  Commistion,  by  the  DivlBlon  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

John  Wheeler, 

Secretory. 

[FR  Doc.  8S-26175  Filed  10-31-85;  8:45  am] 

MLUNQ  COM  Mie-et-« 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Dteastar  Loan  Atm  #2208; 

Al1Mlt#1] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  (SO 
FR  42242),  issued  in  accordance  witfi  the 
President's  declaration  of  October  8, 
1065,  is  hereby  amended  to  include 
Carbon  and  Wyoming  as  adjacent 
counties  because  of  damage  from  severe 
storms  and  flooding  beginning  on 
September  27, 1985.  All  other 
information  remains  the  same;  i.e.,  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  December  9, 1985,  and  for 
economic  injury  until  the  close  of 
business  on  July  8, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006) 

Dated:  October  24. 1985. 
AlbadB.Iudd, 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

(FR  Doc.  BS-26092  Filed  10-31-85;  8:45  am] 

BUJNQ  COOE  SOaS-OI-M 


[Declaration  ofDisaatar  Loan  Area  #2211; 
AnKlL#1] 

Aierto  Rico;  De^ration  of  Disaster 
IjoanArea 

The  above-numbered  Declaration  (50 
FR  42242),  issued  in  accordemce  with  the 
President's  declaration  of  October  10, 
1985,  is  hereby  amended  to  include  the 
Municipalities  of  Aibonito.  Arecibo, 
Barceloneta,  Barranquitas,  Bayamon, 
Ceiba,  Dorado,  Fajardo,  Guanica, 
Hormigueros,  Humacao,  Jayuya,  Juana 
Diaz,  Manati,  Maunabo,  Naguabo. 
Penuelas,  Salinas,  San  German,  Utuado,  - 
Vega  Baja,  Villalba,  Yabucoa  and  Yauco 
because  of  damage  from  severe  storms, 
landslides,  mudslides,  and  flooding 
beginning  on  October  6, 1985.  All  other 
information  remains  the  same:  i.e..  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  December  9, 1985,  and  for 
economic  injury  until  the  close  of 
business  on  July  10, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 


Dated:  October  23, 1985. 
Alfred  Efudd. 

Acting  Deputy  Associate  Administrator  for 
Disaster  Assistance. 

(FR  Doc.  85-26083  Filed  10-31-65;  8:45  am] 
StUMM  COOC  SOIS-OI-M 


[Declaration  of  Diaaater  Loan  Aim  #2214; 
Amdt#1] 

Virginia;  Declaration  of  Disaster  l.oan 
Area 

The  above  numbered  Declaration 
(F.R.  S043307)  is  hereby  amended  to 
include  the  adjacent  County  of 
Northampton  in  the  State  of  Virginia.  All 
other  information  remains  the  same;  Le., 
the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  December  16, 1985, 
and  for  economic  injury  until  the  close 
of  business  on  July  17, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  50008) 

Dated:  October  24, 1985. 
Robert  A.  Tumbull, 

Associated  Deputy  Administrator  for 
Management  &  Administration. 
(FR  Doa  85-28094  Filed  10-31-85;  8:45  am] 
BIUJNO  COOC  H»S-01-M 


[Ucenae  No.  08/08-0146] 

issuance  of  a  Small  Business 
investment  Company  License;  UBD 
Capital,  Inc. 

On  June  4, 1985,  a  notice  was 
published  in  the  Federal  Register  (50 
FR23571)  stating  that  an  application  has 
been  file<ffeytJBD  Capital  Inc.,  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  S' 107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1985)]  for  a 
license  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  July  4, 1985,  to  submit 
their  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c]  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  08/08-0146  on 
October  23, 1985,  to  UBD  Capital,  Inc.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated  October  25, 1965. 

Robert  G.  LinebaiTy. 

Deputy  Associate  Administrator  for 
Inveetment 

(FR  Doc  85-26095  Filed  10-31-85;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
Summary 

The  Federal  Aviation  Administration 
(PAA)  will  hold  a  public  hearing  to 
receive  comments,  suggestions  and 
information  on  alternatives  available  to 
provide  incentives  to  air  carriers  to 
accelerate  modernization  of  the 
commercial  aircraft  fleet  The  hearing 
will  convene  at  9:30  a jn^  December  10, 
1985,  in  the  auditorium  at  FAA 
Headquarters,  800  Independence 
Avenue  SW.,  Washington.  DC  The 
public  is  encouraged  to  attoid  and  to 
present  their  views. 

Background 

The  Appropriations  Committee  of  die 
U.S.  House  of  Representatives  in  its 
oversight  of  the  FAA's  discharge  of  its 
environmental  responsibilities  included 
the  following  statement  in  H.R.  Report 
99-256  accompaning  HR.  3244: 

The  Committee  understands  that 
aircraft  noise  continues  to  be  a  matter  of 
concern  for  airport  neighbors  in  many 
major  metropolitan  areas.  It  appears  to 
the  Coomiittee  that  a  possible  long  term 
soluton  to  this  problem  is  the  continued 
replacement  of  the  existing  conunercial 
fleet  with  the  next  generation  of  quieter, 
fuel  efficient  aircraft 

The  Committee  is  concerned, 
however,  that  additional  steps  could  be 
taken  to  encourage  aircraft  fleet 
modernization.  Since  it  is  consistent 
with  federal  policy  to  reduce  aircraft 
noise  around  the  Nation's  airports,  the  . 
Committee  directs  the  FAA.  after 
consultation  with  interested  parties,  to 
report  within  six  months  on  alternatives 
available  to  provide  incentives  to  air 
carriers  to  accelerate  modernization  of 
the  commercial  aircraft  fleet 

In  response  to  this  direction,  the  FAA 
has  decided  to  hold  the  public  hearing 
described  above  to  afford  all  interested 
parties  an  equitable  opportunity  to 
present  their  views. 

Issues 

The  FAA  seeks  information  on 
workable  and  practical  alternatives 
(and  combinations  thereof]  to  best 
achieve  the  ends  described  by  the 
Committee.  Where  corroborative  data 
on  the  efficacy  of  these  alternatives  are 
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available,  the  FAA  aba  iavites  its 
submission. 

Among  &c  altermatives  that  might  be 
considered  are  those  in  the  following 
list  However,  H  mast  be  cmpliasized 
that  this  list  is  only  inclvded  to  stir 
consideration  of  wide  range  of  possible 
alternative  actions  and,  as  such,  does 
not  itself  represent  a  proposal  from  the 
FAA.  Of  course,  the  public  is  invited  to 
submit  additional  ahematives. 

Proposed  Alternatives  For  Discessiaa 

1 — Tecfmohgy 

Feasibility  of  a  Retotifit/Reea^ning 
pro-am  for  State  2  airpUnes. 
Development  of  Stage  4  standards. 

Z^ReguIatory  Action 

Forbid  the  production  of  Stage  2 
airplanes  by  a  specified  date  in  the 
future. 

Forbid  introdtiction  to  the  U.S.  fleet  of 
Stage  2  aircraft  from  non-U.S.  registries. 

Forbid  the  operation  of  Stage  2 
aircraft. 

Legislate  the  useful  life  of  a  Stage  2 
airplaae  based  on  specified  years  ia 
service. 

Exempt  all  Stage  3  aircraft  from  noise 
lawsuits. 

Forbid  the  mtrodoction  of  Stage  2 
airplanes  tA  capacity  eontroUed  airports. 

3— Fiscal  Aetkm 

Accelerated  depreciation  plans  for 
quiet  Stage  3  aircraft 
Investment  tax  crecfit 
Noise  emissiona  tax. 

4— Airport  Improvement  Pkm 

Use  of  the  Aviatiaa  Trust  Fund. 

5— Establishment  of  a  Noise  Thist  Fund 

Imposition  of  a  faderal  noise  landiiig 
fee. 

Fuel  tax. 

Guaranteed  loans. 

Subsidized  loans. 

Further  laformaiion:  For  further 
information,  coatact  Mr.  Richard  N. 
Tetkick.  Noise  Policy  and  Regulati<MW 
Branch  (AER-IM),  Office  of 
EnviraBment  aad  Ehergy,  Federal 
Aviation  Adflainistntion.  800 
Independence  avenue  SW.,  Waafata^on. 
DC  20591.  Telephone  (202)  755-9027. 

ksned  in  Washington.  DC,  on  October  28, 
1S85. 

)olnE.WadK. 

Director  rf  Fnrimmtwut  mnfEneigy. 

(PR  Dee.  a^aifMS  Piisd  M>41-K;  a»4e  M) 


FedsrsI  HlQhwsy  AdMMrtralloii 

EnvironnfMntal  Impact  StatanMot,  City 
of  Santa  Ana,  Oranga  County 

AQCHCV:  Federal  Highwvqr 
Administration  (FHWA).  DQF. 
ACTION:  Notice  of  intent 

SUMMMtV:  The  FHWA  is  iasuii«  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  widsniag  of 
Bristol  Street  between  First  Street  and 
Warner  Avenue  in  the  City  of  Santa 
Ana,  Orange  County,  California. 
FOR  RMTHEII  MFORMATION  CONTACT: 
C.  Glenn  Ctinton,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1915  Sacramento,  CaKfomia  95809, 
Telephone  (91^  55l4l310. 
SUPKEMKNTARV  mTORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Ti^nsportation 
and  the  City  of  Santa  Ana,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  the  proposed  wideaiag  of 
Bristol  Street.  The  project  is  necessary 
to  reduce  congested  traffic  coaditions. 

Alternatives  under  consideration 
include:  (1)  Take  no  action.  (2}  Widen 
Bristol  Street  between  First  St.  and 
Warner  Ave.  on  the  east.  (3)  Widen 
Bristol  St  between  First  St.  and  Warner 
Ave.  OB  the  west.  (4)  Widen  Bristol  St. 
on  both  the  east  and  west  sides.  (5) 
Intersection  widening  and  upgrades  only 
on  Bristol  St  and  cross  streets. 

A  formal  scoping  meeting  is  scheduled 
for  Wednesday,  November  13. 1985  at 
7:00  P.M.  P.S.T.  at  Carr  Auditorium, 
located  at  Carr  Intermediate  School. 
2120  West  Bdiager.  Santa  Ana. 
Caltfomia. 

To  insure  that  a  full  range  (J  issues 
related  to  this  proposed  action  are 
addressed  and  all  signi&cant  issue 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Cbmments  or  questions  concerning  tfiis 
proposed  action  and  die  EIS  should  be 
directed  to  the  FHWA  at  the  adffress 
provided  above. 
C  Gnnn  CUoton.  * 

District  Engineer.  Sacramento.  CaHfomia. 
[FR  Doc.  85-28144  Filed  10-31-86;  8:45  amj 
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National  Highway  Traffic  Safaty 
AdmintetFallon 

Denial  of  Dafect  PetHiona;  Moora^ 
KarHnaky,  Hoyd^  Trottat,  da  Jang» 
Bumham,  Dttlow 

This  notice  sets  fiwth  the  reasons  ibr 
denial  of  10  petitions  submiMed  to 
NHTSA  under  sectirai  124  of  he 


National  TrafBc  and  Motor  Vekide 
Safety  Act  fl5  U.S.C.  1381  et  seg.}. 

William  E.  Moore  of  Manassas,  Va., 
asked  the  agency  on  February  28, 1985, 
to  investigate  an  alleged  ignition  fe#are 
existing  on  1979  Chrysler  pasecager 
cars.  Specifically,  the  elactrrvBC  ooatroi 
module  on  Mr.  Moore's  car  had  failed  on 
the  Captial  Beltway,  and  an  under- 
vehide  fire  occurred  when  he  reached 
the  shoulder  of  the  road. 

NHTSA  reviewed  its  files  and 
discovered  33  other  complaints  of 
control  module  failure  existing  in  a 
population  of  414,399  rear-drire' 
vehicles.  These  numbers  do  not  appear 
to  suggest  a  trend  indicating  the 
existence  of  a  widespread  defect 
relating  to  motor  vehicle  safety,  and  the 
petition  was  denied  on  June  18. 1985. 
NHTSA  believes  that  in  Mr.  Moor's  case 
the  ignition  module  failure  at  high-speed 
operation  on  the  Beltway  led  to  large 
quantities  of  raw  fuel  reachiag  an 
overtieated  catalytic  converter,  causing 
the  fire. 

NHTSA  received  four  petitions  from 
Louis  Kerliasky,  an  attorney  ia 
Springfield,  Mass.  The  first  dated  July 
10, 1985,  asked  the  agency  to  coadiict  a 
defect  investigation  into  engine 
compartment  fires  on  1981  Chevrolet 
Citation  pasenger  cars,  alleging  that  a 
client  had  been  asphyxiated  as  a  result 
of  one.  NHTSA  investigation  disclosed 
repwrts  of  only  6  underitood  fires  among 
a  population  of  over  30O,0tX>  1981 
Citations,  a  nxmiber  which  does  not 
suggest  a  trend  indicating  a  defect. 
Further,  the  fire  marshal's  report  in  this 
case  iiulicated  that  the  vehicle  had  a 
broken  fuel  line.  In  consideration  of  all 
the  available  information,  the  agency 
concluded  that  there  was  no  icasoBaUe 
possibihty  that  the  manufacturer  woaM 
be  ordered  to  recall  the  vehicles  at  the 
end  of  an  investigation,  and  the  petition 
was  denied  on  August  13,  -ISSS. 

Mr.  Kerfinsky's  second  petition,  also 
dated  July  10, 1985,  requested  an 
invest^tion  of  door  latches  and  door 
lock  retention  on  1975  Bnick  LeSabre 
automobiles,  alleging  that  a  locked  door 
on  such  a  car  had  flown  open  when  tfie 
car  hit  a  tree,  resulting  in  injury  to  a 
cfient  Over  500,000 1975  Biricks  were 
produced  and  NHTSA  found  no  other 
reports  of  similar  occurrences  among 
that  population,  and  the  petition  was 
denied  on  August  13, 1985. 

The  third  and  fourth  petitions  frtim 
Mr.  Kerlinsky,  dated  August  13, 1985, 
alleged  that  safety  defects  existed  in 
1971  Volkswagen  Karmann  Ghia  cars, 
based  upon  the  fact  that  one  client  had 
been  injured  when  the  driver"!B  door  and 
side  collapsed  upon  impact  vMti)  a  larger 
car,  and  that  in  ^e  same  accidient 
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another  client  had  been  injured  by  the 
glove  compartment  door  which  had 
flown  open.  The  agency's  files  indicated 
no  similJar  complaints  about  the  make 
and  model  year  in  question.  In  denying 
these  petitions  on  September  17, 1985, 
the  agency  noted  that  even  were  a 
defect  determined  to  exist  the  vehicle 
owner  would  not  be  entitled  to  a  remedy 
without  charge  under  the  National 
TraCBc  and  Motor  Vehicle  Safety  Act 
becaiise  of  the  age  of  the  car. 

On  August  18, 1985.  Donald  Floyd  of 
Lenexa,  Kansas,  asked  the  agency  to 
conduct  a  hearing  regarding  prematiure 
transmission  failures  in  1982  Oldsmobile 
Delta  Royale  passenger  cars.  He  alleged 
that  overheating  caused  by  a 
transmission  failure  in  his  vehicle  had 
resulted  in  the  plastic  housing  over  the 
flywheel  assembly  bursting  into  flames. 
Investigation  revealed  no  complaints  of 
a  similar  nature,  and  the  agency 
concluded  that  the  incident  was  an 
isolated  one.  Accordingly,  it  did  not 
appear  a  reasoanble  possibility  that  an 
order  would  be  issued  at  the  end  of  an 
investigation  directing  the  manufacturer 
to  recall  the  vehicles  in  question,  and 
the  petition  was  denied  on  September 
19,1985. 

Mr.  and  Mrs.  Howard  Trotter  of  La 
Plata,  Md..  asked  the  agency  at  the  end 
of  February  1985  to  investigate  hazards 
involved  with  warped  rotors  or  out  of 
round  brake  drums.  In  denying  the 
petition  on  May  16, 1985,  the  agency 
replied  that  it  had  never  viewed  these 
conditions  as  potential  hazards  to  motor 
vehicle  safety  in  the  absence  of 
evidence  that  a  signiflcant  number  of 
failures  in  a  model  line  might  pose  a  risk 
to  vehicle  control 

The  vehicle  problem  which  concerned 
Mr.  and  Mrs.  Marc  de  Jong  of  Kansas 
City,  Kansas,  in  their  petition  of  March 
10, 1985,  was  a  rear  bearing  failure  in 
their  1982  Toyota  Tercel.  The  agency 
found  only  two  similar  conq)laints 
among  a  population  of  over  135,000 
vehicles,  with  no  accidents  or  injuries 
reported.  Bearings  in  the  process  of 
failure  because  of  contaminated 
lubricants  or  other  causes  become 
progressively  louder  alerting  the  driver 
to  the  need  for  service  attention  long 
before  the  point  of  complete  failure.  The 
agency  viewed  the  incident  reported  by 
the  de  Jongs  as  an  isolated  one,  and 
denied  the  petition  on  May  14, 1985. 

A  series  of  brake  repairs  on  her  1980 
Chevrolet  Chevette  caused  Lynne 
Bumham  of  Bensalem,  Pa.,  to  file  a 
petition  with  NHTSA  on  January  8, 1985. 
As  the  petition  appeared  based  upon  the 
cost  of  the  repairs  rather  than  any 
alleged  safety  problem,  Ms.  Bumham 
was  informed  on  March  18, 1985,  that 
there  was  insufficient  information  in  the 


letter  to  indicate  a  safety  problem,  but 
that  if  she  believed  tibat  tlw  condition 
had  created  a  risk  to  safety  the  agency 
would  be  willing  to  ctmsider  the  matter 
further. 

Clarence  Ditlow,  on  behalf  of  the 
Center  for  Auto  Safety  and  others, 
petitioned  the  agency  on  March  8, 1965, 
to  conduct  an  expedited  investigation 
into  the  alleged  failure  of  automatic 
transmissions  installed  in  1966-1980 
Ford  Motor  Company  vehicles  to  hold  or 
engage  in  the  "Park"  position.  At  the 
conclusion  of  an  earlier  agency 
investigation  into  this  matter  Ford  had 
supplied  owners  of  the  potentially 
defective  vehicles  with  labels  providing 
permanent  reminders  to  operators  to 
take  all  reasonable  steps  to  secure  their 
vehicles  from  unintended  movement 
when  pariced.  This  campaign  took  place 
in  1981.  The  present  petition,  coming  4 
years  later,  offered  the  perspective  of  a 
longer  terra  of  experience  with  the 
vehicles  concerned  but  in  the  agency's 
view  did  not  provide  evidence 
contradicting  the  agency's  earlier 
assessments  of  suggesting  that  the 
issues  raised  in  the  earlier  investigation 
were  any  less  difficult  to  resolve. 

In  addition  to  the  material  submitted 
by  the  petitioner,  NHTSA  requested 
Ford  to  present  updated  accident  and 
repair  information,  and,  for  perspective, 
requests  regarding  "Parte"  experience 
were  also  directed  to  General  Motors, 
Chrysler  Corporation,  and  American 
Motors.  Review  of  this  data  indicated 
that  "park  to  reverse"  incidents  exist 
among  all  manufacturers,  though  the 
rate  of  such  la  higher  for  Ford  than  for 
the  others.  The  evidence  continued  to 
support  the  inference  that  driver 
carelessness  and  lack  of  precautions 
have  substantially  contributed  to  many 
if  not  most  incidents.  However,  the 
overall  trend  of  incidents  has  continued 
downward,  and  the  degree  of  difference 
bvetvyeen  Ford  and  other  manufacturers 
is  smaller  than  it  was  in  1980. 

The  petition  emphasized  the  effect  of 
Ford's  1980  design  changes  as  a  ground 
for  further  investigation.  While  such 
were  intended,  apparently,  to  improve 
the  function  of  the  park-apply  system, 
the  changes  do  not  establish  the 
existence  of  a  safety-related  defect  in 
the  previous  design.  After  data 
comparisons,  NHTSA  concluded  that  a 
recall  campaign  to  mechanically  alter  a 
vehicle's  transmission  would  not  reduce 
park  to  reverse  incidents  to  any  greater 
degree  than  that  already  accomplished 
by  the  notification  warning  label 
campaign.  Because  of  the  absence  of 
new  information  and  the  uncertain 
prospects  for  the  effectiveness  of  the 
proposed  mechanical  remedy,  the 


petition  to  reopen  the  investigation  was 
denied  on  July  12, 1965. 

AadMrity:  Sec  124.  Pab.  L  93-491 88  StaL 
1470  (IS  U.&C  Mite);  delegstioDS  of 
anthority  at  49  Cnt  IJO  and  501 A 

Issued  on:  October  28, 1985. 
Gaoife  L  Pariur, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  Bfr-2eOS9  Filed  10-29-85;  10:16  am] 
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Saint  Lawrence  Seeway  Development 
Corporation 

Advieory  Board;  Meeting 

Pursuant  to  section  10(a)(2)  of  th6 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C.  >^p.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  9:30  aon.,  December  5, 1985,  at 
the  Corporation's  Administration 
Headquarters,  Room  5424, 400  Seventh 
Street  SW.,  Washington.  DC  The 
agenda  for  this  meeting  will  be  as 
follows:  Opening  Remarics, 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  Business: 
Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  November  27, 1985,  Joan  C.  Hall, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street  SW.,  Wasbdngton,  DC 
20590;  202/426-3674. 

Any  member  of  the  public  may 
present  a  written  st«tement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington.  DC,  on  November  1. 
1985. 

loanCHdl. 

Advisory  Board  Liaison. 

[FR  Doc.  85-28076  Filed  10-31-85;  8:45  am] 
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VETERANS  ADMINISTRATION 

Settlement  Agreement;  Chrle  L  Gott 
et  al.  V.  Harry  N.  Walter*  et  aL 

AQENCY:  Veterans  Administration. 
action:  Notice  of  Settlement 
Agreement. 

summary:  This  notice  contains  the  text 
of  a  settlement  agreement  entered  by 
the  parties  to  the  case  Chris  L  Gott.  et 
al  V.  Harry  N.  Walters,  et  al.  Nos.  82- 


I 
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1159. 82-1148. 82-1454  (D.C  Or.)  As  part 
of  the  settlement  agreement,  the 
Veterans  Administration  (VA)  agreed  to 
publish  the  terms  of  the  agreement  in 
theTederai  Register.  This  notice  fulfills 
that  obligation. 

SUPPtEMENTARY  INFORMATIOH:  As  part 

of  a  settlement  agreement  entered  by 
the  parties  to  the  above-referenced 
litigation,  the  VA  agreed  to  publish  the 
text  of  the  settlement  agreement  in  the 
Federal  Register  within  30  days  of  entry 
of  an  order  by  the  U.S.  District  Court  for 
the  District  of  Columbia  dismissing  the 
action.  At  the  time  the  settlement 
agreement  was  entered,  the  case  was  on 
appeal  before  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  On 
September  20, 1985,  that  court  remanded 
the  case  to  the  district  court  for  entry  of 
a  dismissal  order.  The  district  court 
issued  its  orders  dismissing  the  action 
on  October  3. 1985.  This  notice  fulfills 
the  VA's  obligation  under  the  settlement 
agreement  to  publish  the  terms  of  the 
agreement  in  the  Federal  Register. 

The  text  of  the  settlement  agreement 
follows: 

In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit 

Chris  L  Gott,  et  oL.  Plaintiffs— Appellees, 
V.  Harry  N.  Walters,  et  ai,  Defendants- 
Appellants. 

(Nos.  82-1159.  82-1148,  82-1454] 
Settlement  Agreement 

The  parties  to  the  captioned  action,  who 
are  the  named  plaintiffs  and  defendants  in 
the  civil  action  previously  styled  Gott,  et  al. 
V.  Nimmo,  et  fiL,  Civ.  No.  80.0906  (U.S.D.C, 
D.C.),  and  their  successors,  hereby  agree  that 
this  action  shall  be  settled  and  dismissed 
upon  the  following  terms  and  conditions: 

1.  Within  2  business  days  of  the  execution 
of  this  Aj^ment  the  parties  shall  file  a  joint 
motion  with  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit 
requesting  that  this  action  be  remanded  to 
the  United  States  District  Court  for  the 
District  of  Columbia  with  instructions  to 
vacate  all  orders  heretofore  issued  by  the 
district  court  in  this  case  and  to  enter  an 
order  dismissing  this  action  with  prejudice 
upon  the  terms  of  this  Agreement. 

2.  Within  60  days  of  the  entry  of  an  order 
dismissing  the  district  court  action,  the 
Veterans  Administration  (VA)  shall  send 
written  notice,  as  described  in  this  paragraph, 
to  the  last  known  address  of  all  claimants  or 
survivors,  identified  from  computer  records 
maintained  by  the  VA  Central  Office 
Compensation  and  Pension  Service,  whose 
claims  for  veterans'  disability  compensation 


or  survivors'  dependency  and  indemnity 
compensation  based  on  expostuv  ot  ionizing 
radiation  during  participation  in  atmospheric 
nuclear  weapons  testing  or  the  post-World 
War  II  occupation  of  Hiroshima  and 
Nagasaki,  Japan,  were  denied  by  the  VA  by 
rating  decision  dated  on  or  after  June  15, 
1979,  and  on  or  t)efore  November  17, 1981. 
The  VA  shall  also  send  such  written  notice  to 
the  last  known  address  of  any  other  claimant 
identified  by  plaintiffs  within  120  days  of  the 
entry  of  an  order  dismissing  the  district  court 
action  who  otherwise  meets  the  foregoing 
criteria  but  record  of  whose  claims  does  not 
appear  in  VA  Central  Office  Compensation 
and  Pension  Service  records.  The  written 
notice  to  be  provided  under  this  paragraph 
shall  inform  the  claimant  or  survivor  of  the 
regulations  governing  compensation  claims 
based  on  radiation;  exposure  issued  pursuant 
to  Pub.  L  98-542,  of  procedures  for  reopening 
benefit  claims  before  the  VA  and  that  such 
claimant  or  survivor  may  be  eligible  for 
retroactive  benefits  as  provided  in  paragraph 
3  of  this  Agreement  if  such  claim  is  filed 
within  the  time  period  set  forth  in  the  last 
sentence  of  paragraph  3.  Prior  to  sending 
such  notice,  the  VA  shall  obtain  the 
concurrence  of  counsel  for  plaintiffs  as  to  the 
language  and  form  thereof,  and  such 
concurrence  shall  not  be  unreasonably 
withheld. 

3.  Where  entitlement  to  disability 
compensation  or  dependency  and  indemnity 
compensation  benefits  is  established  under 
regulations  issued  pursuant  to  Pub.  L  98-542 
by  a  claimant  or  survivor  of  a  claimant 
whose  claim  based  on  exposure  to  ionizing 
radiation  during  participation  in  atmospheric 
nuclear  weapons  testing  or  the  post-World 
War  n  occupation  of  Hiroshima  and 
Nagasaki.  Japan,  was  denied  by  the  VA  by 
rating  decision  dated  on  or  after  June  15, 
1979,  and  on  or  before  November  17, 1981, 
and  was  not  reopened  and  denied  under  the 
terms  of  this  Settlement  Agreement,  the  VA 
shall  establish  the  effective  date  for  award  of 
benefits  as  if  the  allowed  claim  had  been 
filed  on  the  date  of  filing  of  the  earliest  claim 
denied  within  the  said  period. 
Notwithstanding  the  time  limitations  set  forth 
in  the  foregoing  sentence,  the  provisions 
thereof  shall  also  apply  in  the  case  of  any 
named  plaintiff  to  the  district  court  action 
whose  claim  for  benefits  was  filed  prior  to 
the  institution  of  the  district  coiui  action  on 
April  10, 1980,  and  subsequently  denied  by 
the  VA.  The  foregoing  contemplates  that,  for 
a  claim  to  l>e  adjudicated  and  allowed  under 
these  criteria,  the  disability  or  cause  of  death 
ultimately  found  to  be  service-connected  will 
be  the  same  as,  or  etiologically  related  Jo,  the 
disability  or  cause  of  death  previously 
claimed  and  denied,  and  that  said  claim  will 
be  filed  within  one  year  of  the  effective  date 
of  said  regulations. 


4.  The  VA  will  maintain,  for  at  least  2  years 
following  entry  of  an  order  dismissing  the 
district  court  action,  copies  of  decisions 
rendered  with  respect  to  claims  for  benefits' 
under  regulations  issued  pursuant  to  Pub.  L 
No.  98-542  that  are  filed  by  claimants  or 
Siu^vors  who  are  sent  notice  pursuant  to 
paragraph  2  of  this  Agreement.  The  VA  will 
make  such  documents  available,  without 
personal  identifiers,  to  counsel  for  plaintiffs 
upon  reasonable  request  therefor. 

5.  Within  45  days  of  the  entry  of  an  order 
dismissing  the  district  court  action,  the 
United  States  shall  pay  to  plaintiffs'  counsel 
in  this  action  attorney  fees  in  the  sum  of 

$2aooo. 

6.  This  Agreement  shall  represent  a  fiill 
settlement  and  release  of  any  and  all  claims 
and  demands  of  plaintiffs,  their  heirs, 
executors,  administrators,  privies,  or  assigns 
for  relief  of  any  kind  arising  from  the  matters 
litigated  in  this  action.  NeiQier  plaintiffs,  their 
heirs,  executors,  administrators,  privies,  or 
assigns,  nor  plaintiffs'  counsel,  shall  hereaffer 
assert  any  claim  for  attorney  fees  or  costs 
arising  from  this  action,  except  as  provided  in 
paragraph  5  of  this  Agreement. 

7.  This  Agreement  is  entered  in  furtherance 
of  the  parties'  mutual  desire  to  serve  the 
interests  of  veterans  and  their  survivors  and 
will  be  implemented  in  accordance  with  the 
policies  set  forth  in  38  CFR  3.102  and  3.303(a). 
This  Agreement  does  not  represent  an 
admission  by  the  VA  that  the  documents  at 
issue  in  this  action  were  invalid,  or  that  any 
claim  for  disability  or  death  benefits  has 
been  improperly  denied.  Nor  does  the  VA 
concede  the  validity  of  any  of  the  arguments 
that  plaintiffs  have  made  in  this  case. 

8.  Within  30  days  of  the  entry  of  an  order 
dismissing  the  district  court  action,  the  VA 
shall  publish  this  Settlement  Agreement  in 
the  Federal  Register. 

9.  In  the  event  the  joint  motion  described  in 
paragraph  1  of  this  Agreement  is  not  granted 
in  full,  this  Agreement  shall  be  void. 

Dated:  September  16,1985. 

Plaintiffs — Appellees,  by  their  attorneys, 
Samuel  M.  Sipe,  Jr.,  Esq., 
Steptoe  » Johnson. 
Barton  F.  Sticlunan,  Esq., 

Litigation  Director,  Vietnam  Veterans  of 
America,  Legal  Services. 

Date:  October  28. 1985. 

By  direction  of  the  Administrator 

Defendants — ^Appellants,  by  their  attorney. 
Donald  L.  Ivers,  Esq., 
General  Counsel,  Veterans  Administration. 

Approved: 
Everett  Alvarez.  Jr.. 
Deputy  Administrator. 
[FR  Doc.  85-28090  Filed  10-31-85;  8:45  am] 
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FEOCfUU.  HOME  LOAN  BANK  BOARD 

-n|iE  AM)  date:  IOKX)  a.m.,  Friday. 
November  8, 1985. 

place:  In  the  Board  Room,  6th  Floor, 
1700  G  St.,  NW.,  Washington.  DC. 
STATUS:  Open  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATKMC  Ms.  Gravlee  (202-377- 
6679). 

MATTERS  TO  BE  CONSIDERED: 

Industry  Conflicts  of  Interest 

Criminal  Referrals 

Acquisition  of  Control  of  Insured  InstitutionB 

Delegated  Merger  Approvals 

Receiverships  and  Conservatorshipa 

Jeff  Scooyecs, 

Secretary. 

No.  28,  October  30, 1985. 

[FR  Doc.  85-28253  Filed  11-1-85;  2:17  pmj 
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SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  43323, 
October  24, 1985. 

STATUS:  Closed  meeting. 

place:  450  Fifth  Street  NW., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday, 
October  21, 1985. 

CHANGE  m  THE  MEETING:  Additional 
item/deletion. 

The  following  item  will  be  considered  at  a 
closed  meeting  scheduled  for  Wednesday, 
October  30, 1985,  at  3:30  p.m. 

Formal  order  of  investigation. 

The  following  item  will  not  be  considered 
at  an  open  meeting  scheduled  for  Thursday, 
October  31, 1985.  at  2:30  p.m. 

The  Commission  will  hear  oral  argument 
on  an  appeal  by  C.E.  Carlson,  Inc.,  a 
registered  broker-dealer,  and  Charles  E. 
Carlson,  its  president,  from  an  administrative 
law  judge's  initial  decision.  For  further 
information,  please  contact  Daniel  ].  Savitsky 
at  (202)  272-7400. 


The  following  item  will  not  be  considered 
at  a  closed  meeting  scheduled  for  Thursday, 
October  31, 1985,  following  the  2:30  p.m.  open 
meeting. 

Post  oral  argument  discussion. 

Comosissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Powers  at  (202)  272-2091. 

Dated:  October  29, 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc  85-28250  Filed  10-30-85;  1:09  pmJ 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  4, 1985. 

A  closed  meeting  will  be  held  on 
Tuesday,  November  5, 1985,  at  2:30  p.m. 
An  open  meeting  will  be  held  on 
Thursday,  November  7, 1985,  at  10:00 
a.m.,  in  Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S..C. 
552i)(c)  (4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8)  (9)(i).  and  (10). 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  5. 1985.  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 
Formal  order  of  investigation. 
Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 
Option. 
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The  snbject  matter  of  the  open 
meeting  sdieduled  for  Thursday. 
November  7. 1965.  at  lOKW  a.m..  will  be: 

1.  Consideration  of  whether  to  grant  the 
application  Oled  by  IDS  Mutual,  Inc.,  et  aL. 
IDS/ American  Express  Inc.,  IDS  Life 
Insurance  Company  and  Shearson  Lehman/ 
American  Express  Inc.  et  al.  ("Applicants"), 
requesting  an  order  pursuant  to  Section  10(f) 
of  the  Investment  Company  Act  of  1940 
("Act")  exempting  Applicants  from  the 
provisions  of  Section  10(0  of  the  Act  and 
Rule  lOf-3  thereunder  to  the  extent  necessary 
to  permit,  under  certain  conditions,  the 
investment  company  Applicants  to  purchase 
through  affiUated  underwriting  syndicates  an 
aggregate  amount  of  securities  in  excess  of 
the  percentage  limitations  in  Rule  10f-3{d). 
For  further  information,  phease  contact  H.R. 
Hallock,  Jr.  at  (202)  272-3030. 

2.  Consideration  of  whether  to  issue  a 
release  which  would  adopt  amendments  to 
Rule  15Bc-7-l  under  the  Exchange  Act  to 
permit  the  availabiUty  of  composite 
comphance  examination  information  to  the 
Municipal  Securities  Rulemaking  Board.  For 
further  information,  please  contact  WiUiam 
W.  Uchimoto  at  (202)  272-2409. 

At  timet  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  Joan 
Stempel  at  (202)  272-2149. 

Dated:  October  28, 1985.  - 
John  Wheeler. 
Secretary. 
[FR  Doc  85-26169  Filed  10-29-85;  4:18  pm] 
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SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATKHI  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  43323, 
October  24,  1985. 

STATUS:  Close  meeting. 

place:  450  Fifth  Street  NW.. 
Washington.  DC. 

DATES  PREVKHISLV  ANNOUNCED: 

Monday,  October  21, 1985. 

CHANGE  IN  THE  MEETING:  Additional 
meeting. 

The  following  items  were  considered  at  a 
closed  meeting  held  on  Monday,  October  28, 
1985,  at  11:00  a.m. 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Institution  and  settlement  of  injunctive 
action. 
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Regulatory  matter  regarding  financial 
institution  bearing  enforcement  implications. 

Commissioner  Cox.  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no  earlier 
notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contract:  David 
Power  at  (202)  272-2091. 

Dated:  October  28,1985. 
John  Wheeler, 
Secretary 

(FR  Doc  85-28167  Filed  10-2&-85;  4:12  pmj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOymtSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Training  and  Education  Costs 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  Federal 
Acquisition  Regulation  (FAR)  31.109. 
Advance  agreements,  and  a  revision  to 
FAR  31.205-44,  Training  and  educational 
costs. 

Comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
December  31, 1985  to  be  considered  in 
the  formula  tioit  of  a  final  rale. 
address:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration  FAR 
Secretariat  (VRS);  18th  &  F  Streets  NW., 
Room  4041.  Washington,  DC  20405. 

Please  cite  FAR  Case  85-51  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Margaret  A.  Willis.  FAR  Secretariat, 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Defense  Acquisition  Regulatory 
Council  and  the  Civilian  Agency 
Acquisition  Council  are  considering  a 
change  to  FAR  31.109(h)  highlighting 
trainiiig  and  education  costs  as  an 
example  of  costs  for  which  advance 
agreements  may  be  particularly 
important  There  are  indications  that 
such  advance  agreements  have  only 
been  used  by  a  Umited  number  of 
Government  contractors.  In  addition,  the 
Councils  are  c(Hisidenng  several 
changes  to  FAR  31.205-44  to:  (1) 
Specifically  allow  training  materials  and 
textbook  costs,  (2)^  to  allow  up  to  2-years 
full-time  postgraduate  education  without 
the  requirement  far  an  advance 
agreement,  (3)  to  add  managerial 
training  and  education  programs  to 
those  for  which  an  advance  agreement 
may  be  used  to  extend  the  standard 
allowable  duration  for  part-time  college 
level  training  and  full-time  postgraduate 
studies,  and  (4)  to  require  a  refund  of 


training  costs  t«ithe  Government  when 
the  employee  resigns  within  lYmontbs 
of  corapie^on  of  education  for  reasons 
within  the  employees's  controt 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regxilatory  Flexibili^  Act  (5 
U.S.C.  601  et.  seq.)  because  acNonce 
agreements  are  usually  negotiated  on 
contracts  where  there  is  a  requirement 
for  future  negotiation  in  the  settlement 
of  the  contract  price,  and  as  a  gtneral 
rule,  these  types  of  contract^  ^Vply  to 
large  businesses.  Therefore,  a  cegulatory 
flexibility  analysis  has  not  heai 
prepared. 

C  Paperwoik  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  0MB  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Fart  31 

Government  procurement. 

Dated:  Octol>er  29. 1985. 

Lawrence ).  Rlzzi, 

Director,  Office  of  Federal  Acquisitoa  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Audiority:  40  D.S.C  488(c):  10  U.S.C 
Chapter  137.  and  42  U.S.C.  2453(c). 

2.  Section  31.109  is  amended  by 
revising  paragraphs  (h)(14)  and  (h)(15). 
and  by  adding  paragraph  (h)(16)  to  read 
as  follows: 

31.109    Advance  agreements. 

(14)  General  and  administrative  costs 
(e-g.,  corporate,  division,  or  branch 
allocations)  attributable  to  the  general 
management  supervision,  and  conduct 
of  the  contractor's  business  as  a  whole. 
These  costs  are  particularly  significant 
in  construction,  job-site,  architect- 
engineer,  facilities,  and  Government- 
owned  contractor  operated  (GOCO) 
plant  contracts  (see  §  31.203(f)): 

(15)  Costs  of  construction  plant  and 
equipment  (see  §  31.205-44(h)): 

(16)  Training  and  education  costs  (see 
§  31.205-44(h)). 

3.  Section  31.205-44  is  revised  to  read 
as  follows: 


at.205-44    TraMng  and  educational  costs. 

(a)  Allowable  costs.  Training  and 
educational  costs  are  allowable  to  the  . 
extent  indicated  below. 

(b)  Vocational  training.  Costs  of 
preparing  and  maintaining  a  non-college 
level  program  of  instruction,  including 
but  not  limited  to  on-the-job,  classroom, 
and  apprenticeship  training,  designed  to 
increases  the  vocational  effectiveness  of 
employees  are  allowable.  These  costs 
include:  (1)  Salaries  or  wages  of  trainees 
(excluding  overtime  compensation),  (2) 
Salaries  of  the  director  of  training  and 
staff  when  the  training  program  is 
conducted  by  the  contractor,  (3)  tuition 
and  fees  when  the  training  is  in  an 
institution  not  operated  by  the 
contisctor,  and/or  (4)  training  materials 
and  textbooks. 

(c)  Part-time  college  level  education. 
Allowable  costs  of  part-time  college 
education  at  an  undergraduate  or 
postgraduate  level,  including  that 
provided  at  the  contractor's  own 
facihties,  are  limited  to — 

(1)  Fees  and  tuition  charged  by  the 
educational  institution,  or,  instead  of 
tuition,  instructors'  salaries  and  the 
related  share  of  indirect  cost  of  the 
educational  institution,  to  the  extent  that 
the  sum  thereof  is  not  in  excess  of  the 
tnition  that  would  have  been  paid  to  the 
participating  educational  institution; 

(2)  Salaries  and  related  costs  of 
instructors  who  are  employees  of  the 
contractor 

(3)  Training  materials  and  textbooks: 
and 

(4)  Straighi-time  compensation  of  each 
employee  for  time  spent  attending 
classes  during  working  hours  not  in 
excess  of  156  hours  per  year  where        * 
circumstances  do  not  permit  the 
operation  of  classes  or  attendance  at 
classes  after  regular  working  hours.  In 
unusual  cases,  the  period  may  be 
extended  (see  paragraph  (h)  below). 

(d)  Full-time  education.  Costs  of 
tuition,  fees,  training  materials,  and 
textbooks  (but  not  subsistence,  salary, 
or  any  other  emoluments)  in  connection 
with  full-time  education,  including  that 
provided  at  the  contractor's  own 
facilities,  at  a  postgraduate  but  not 
undergraduate  college  level,  are 
allowable  only  when  the  course  or 
degree  pursued  is  related  to  the  field  in 
which  the  employee  is  working  or  may 
reasonably  be  expected  to  work,  and 
are  Umited  to  a  total  period  not  to 
exceed  2  school  years  or  the  length  of 
the  degree  program,  whichever  is  less, 
for  each  employee  so  trained.  In  unusual 
cases,  the  period  may  be  extended. 

(e)  Specialized  programs.  Costs  of 
attendance  of  up  to  16  weeks  per 
employee  per  year  at  specialized 
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programs  speciHcally  designed  to 
enhance  the  effectivenes  of  managers  or 
to  prepare  employees  for  such  positions 
are  allowable.  Such  costs  include 
enrollment  fees  and  related  charges  and 
employees'  salaries,  subsistence, 
training  materials,  textbooks,  and  travel. 
Costs  allowable  under  this  paragraph  do 
not  include  costs  for  courses  that  are 
part  of  a  degree-oriented  currictilum, 
which  are  only  allowable  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section. 

(f)  Other  expenses.  Maintenance 
expense  and  normal  depreciation  or  fair 
rental  on  facilities  owned  or  leased  by 
the  contractor  for  training  purposes  are 
allowable  to  the  extent  prescribed  in 

§§  31.205-11.  31.205-24,  and  31.205-38. 

(g)  Grants.  Grants  to  educational  or 
training  institutions,  including  the 
donation  of  facilities  or  other  properties, 
scholarships,  and  fellowships  are 
considered  contributions  and  are 
unallowable. 


(h)  Advance  agreements.  Training  and 
education  costs  (but  not  subsistence, 
salary,  or  any  other  emoluments  for  full- 
time  education]  in  excess  of  (1)  156 
hours  per  year  per  employee  for  part- 
time  college  level  training,  or  (2)  2 
academic  years  for  full-time 
postgraduate  studies  may  be  allowed  to 
the  extent  set  forth  in  an  advance 
agreement  negotiated  under  S  31.109.  To 
be  considered  for  an  advance 
agreement,  the  contractor  must 
demonstrate  that  the  costs  are 
consistently  incurred  under  an 
established  managerial,  engineering,  or 
scientific  training  and  education 
program,  and  that  the  course  or  degree 
pursued  is  related  to  the  field  in  which 
eiAployees  are  now  working  or  may 
reasonably  be  expected  to  work.  Any 
advance  agreement  must  include  a 
provision  requiring  the  contractor  to 
refund  to  the  Government  training  and 
education  costs  for  employees  who 


resign  within  12  months  of  completion  of 
such  education  for  reasons  within  an 
employee's  control. 

(i)  Training  or  education  costs  for 
other  than  bona-fide  employees.  Costs 
of  tuition,  fees,  textbooks,  and  similar  or 
related  benefits  provided  for  other  than 
bona-fide  employees  are  unallowable, 
except  that  the  costs  incurred  for 
educating  employee  dependents 
(primary  and  secondary  level  studies] 
when  the  employee  is  working  in  a 
foreign  country  where  public  education 
is  not  available  and  where  suitable 
private  education  is  inordinately 
expensive  may  be  included  in  overseas 
differential. 

(j)  Employee  dependent  education 
plans.  Generally,  costs  for  college  plans 
for  bona-fide  employee  dependents  are 
unallowable. 

[FR  Doa  85-26105  Filed  10-31-85:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

IMInlmum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  oT  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  beneHt  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  il983)  and  of  Secretary  of  Labor's 
Orders  9-83,  48  FR  35736  (1983).  and  6- 
84,  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  dedsions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  pubUc  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest 


General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subconfractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act:  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84.  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/ or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Reguter 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  How- 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washiiigton,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

New  General  Wage  Determination 
Decision 

Iowa: 
IA85^1046 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 

Alabama: 

AL85-100S May  31.  1985. 

AL8»-1039 May  6.  1983. 

AL83-1036 May  6,  1983. 

AL83-1037 May  6,  1983. 

AL83-1038 May  6.  1983. 

Connecticut:  CT85-3023 June  7, 1985. 

Florida:  FL85-3024 Apr.  26,  1985. 

Georgia:  GA85-3022 Apr.  19.  1985. 

Illinois:  IL85-5007 Feb.  8, 1985. 

Iowa:  IA84-4043 June  15.  1984. 

Kansas:  KS85-4009 May  10,  1985. 

Louisiana: 

LA85-4020 Aug.  9. 1985. 

LA84-4059 Oct  5.  1984. 

Michigan:  MI85-5024 June  28, 1985. 

Nebraska:  NE8S-4033 Aug.  18, 1985. 

Oregon:  OR85-5030 June  28, 1985. 

Tennessee:  TN85-1001 Jan.  11, 1985. 

Virginia:  VA85-3025 May  3,  1985. 

Washington: 

WA85-5038 Oct  4,  1985. 

WA85-5039 Oct  11,  1985. 

Supersedeas  Dedsions  to  General  Wage 
Determination  Dedsions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  ^re/ 
listed  with  each  State.  Supersgda^s  "^ 
decision  numbers  are  in  perenthese^ 
following  the  numbers  of  the  decisions 
being  superseded. 

Alabama:  AI.83-1010    Feb.  la  1983. 

(AL85-1011). 

Signed  at  Washington,  D.C.  this  25th  Day 
of  October  1985. 
James  L  Valin, 
Assistant  Administrator. 
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MODIFICATIONS  P.  I 


DECISION  NO.  AL85-10Q5 
Mod  «  3 

(50  FR  23247  -  May  31, 
19B5) 

Madison  County.  Alabaaa 

CHANGE I 


BRICKLAYCRS 


DECISION  WO.   AH3-1039 

>to<3   «    1  

(48  FR  206QS  -  May  6,    1983 

Autauga,   etc.    ...   Cos.,   AL 

ADD: 

Pli^INC  NIU.ING  MACHINE 
OPERATOR 


DECISION  NO.    ALa3-1036 

Mod  t  '1  '   

(4S  FR  20604  -  May  6,  1983 

Je'f arson  Co.,  Alabama 

ADD: 

PIXnING  hilling  MACHINE 
OPERATOR 


, DECISION  NO.  AL83-103T 

JMoj  I  i 

\   (4a  P»  20«0S  -  May  6,  1983 

Mobile  County,  Alabana 

AnO: 

PiSnING  MILLING  MACHINE 
OPERATOR 


0ECI3I0N  NO.  AL8J-1038 
Mod  i  2 


(*i   FR  20604  -  May  6,  1983 

Calhoun,  etc.  ...  Cos.,  AL 

ADO: 

^li^ING  MILLING  MACHINE 

OPERATOR  $  5.10 


$12.50 


S  5.50 


$  S.SO 


$  5.50 


DECISION  NO.  rL85-3024- 

MflB.  H~ 

FR  16610-April  26,1985 
Cape  Canaveral  AFS,  Pat- 
ritk  AFB, Kennedy  Space 
Flight  Center,  (  Melabar 
Radar  Site  in  Brevard  i 
Volusia  Counties,  in 
Florida 

BUILDING,  HEAVY  i 
HIGHWAY  CONSTRUCTION 

CHANGE: 

PLUMBERS. PIPEFITTERS,  4 

STEAMFITTERS: 

1. Indufttrial-nulk  Plants 
Powerhouses, Chemical 
Plants, Missile  Sites, 
Oil  Refineries,  etc. 
and  such  other  wArk 
which  is  related  to  t 
considered  a  part  of  the 
above  type  projects. 
2.  Commercial-Comnercial 
Schools, Hospitals, 
Shopping  Centers,  k 
work  not  listed  as 
Industrial 


$17.65 


13.62 


2.57 


1.70 


QA8 5-3022- 


DECHIOW  HO 

MOD  *2   ; 

(50  H  15692-April  19,  1985 

CLAYTON,  DEKALB,  t   FULTON 
COUNTIES,  GEORGIA 


CHASGEi 

Futrcr 


COUNTY: 

PIPEFITTERS  (INCLUDING 

HVAC) 

PLUMBERS 

DEKALB  COUNTY: 

PIPEFITTERS  (EXCLUDING. 

HVAC) 

PLOKBrsS 

CLAYTON    COUNTY: 

PIPEFITTERS    (EXCLUDING 

HVAC) 

(3) 


$15.60 
15.60 


15.60 
'IS. 60 


15.60 


2.76 
2,70 


2.70 
2.70 


2.70 


MODIFICATIONS  P.    2 


DECISION  NO.    CT85-3023   ■ 
MOD.    44 

(50   FR   24109   -  June   7,    1981V 
Statewide  Connecticbt 

CHANGE:  • ' 


Hwily    I 

•  MM 


ASL'ESTOS   WORKERS 

Ar^a    2 
BOILERMAKERS 

BRICKLAYERS 

Building 
,     Area  4 

;  ELEVATOR  OPERATOBS 
Mechanic 

Helper 


20.73 
19.38 


4.53 

2.25* 

10% 


Area  5: 

Lineman,   cable  splicer, 
dynamite  man 

Heavy  equipment  op. 

equipment  op.,   tractor 
trailer  driver,    field 
mechanic 


Probationary  Helper 
LINE  CONSTRUCTION  (   " 

■■  Area  2 

Linaaan,   Cable  Splicer,    I 

dynaaite  man  {  17.45 

Heavy  equipment  Operator'   15.71 

Equipment  Operator, 
tractor  trailer  driver,     J 
field  mechanic  I  14.83 

Area   3i  | 

Lineman,   cable  splicer. 
dynamite  man  11.61 

Heavy  equipoent  operator     16.75  f 

Equipment  Operator  I 

tractor  trailer  driver, 
field  mechanic   i  '15.82 

Driver  groundasn  i  13.96 

Groundnan  i  10.11 

Area   4:  ; 

Lineman,   cable  sfliccr, 
dynamite  man  '  18.07 

Heavy  •qulpnant  operator  i  16.26  ' 

i 
Bquipment  operator, 
traetot  trailer  driver, 
field  mechanic  1  15.36  ' 


17.60  I  3.25*a 
19.12S 
13.39 
*.56 


3.58* 

e+f 

3.58+ 

e*f 


4.75% 

3.15+ 
4.75% 


Driver  groundnan 
Groundman 

Area  6: 

Lineman,   cable  splicer, 
dynamite  man 

Heavy  equipment  op. 

Equipoent  operator, 
tractor  trailer  driver, 
field  mechanic 


3.15+ 
4.75% 


Driver  groundman 
JGrouadaui 


13.55  , 

9.94/ 


3.15+ 
4.75% 
3.15+ 
4.75% 


3.15+ 
4.75% 

3.15+ 
4.75% 

3.15+ 

4.75% 


3.15+ 
4.75% 
3.15+ 
4.75% 


3.15+ 
4.75% 
3.15+ 
4.75% 
3.15+ 
4.75% 


Driver  groundnan 

Groundnan 

PLUMBERS   »   STEAMFITTERS: 
Area   1 
BPRINKLBRnmR 


Sntc 

Sowflu 

u 

17.60    3.15+ 

'4.75% 

15.84    3.15+ 

;4.75% 

14.96,3.15+ 

'4.75% 

13.20   3.15+ 

4.75% 

9.68.3.15+ 

4.75% 

20.03  3.15+ 

4.75% 

18.03  3.15+ 

■4.75% 

17.03   3.15+ 

4.75% 

15.0213.15+ 

4.75% 

11.02,2.15+ 

4.75* 

18.39,3.57 

19.60 

4.88 

Hoyiiy 


I    smw 


iljgXnSIOW  NO.  IL85-5007  -  Mad  »4 
(50  FR  5478  -  February  3,  1985) 
AIZXKAjKR,  CHAMPAICSl,  CHRISTIAN, 
OAiiK,   CLAY,   OQLEE,  CRAWTORD, 
■a'^BLRLANL),   JEWITT,   D0U<1AS, 
lEOGA.!,    EII**D,   QTINCSIAM,   FAY- 
ETTC,   FDRD,   FRA^iKLI^J,   GALLAITH, 
HAHILIOJ,   HARDIN,    IROQUOIS. 
JACKSON,  JASPER,   JUTEUSa; 


I 


jonecN,  utiSEttx,  ^«RIC^.',  ^«SSAC 

MDULTRH,  PERRY,  PIATT,  POPE, 
iPUASKl.  RICHLAND,  SALINE,  SHELBY 

■Viaati,  vcRHiLLiots,  maash,  iaymcj 
mm:  t  WILLIAMSON  oas.  ulinois 

QKITi  I 

I   'lAioRERE:  | 

ATM    7  I 

I  ADO:  I 

,'  'laborers:  I 

'       Area  7:  i 

UnakUled  $14.42 
14.75 


S«ni-skxlled 
Skilled 


I 


14.72 


$2.3S 
2.35 
2.35 


I  (4) 


< 

2. 

h 

z 

p 

a. 


SI 


MODIFICATIONS  P.    i 


DBCISIOH  NO.    IA84-4043  - 

HWMT 

aiiiBu 

1 

N6b.  I» 

(49  nr'24SS6  -  t/15/S4) 

Black  Hawk,   Carro  Gordo, 
CllntOD,   Das  Noinaa, 
Dubuqua.   Johnaon.   Linn 
t  Polk  Countiaa,    Iowa 

OBit  Carro  Gordo  County 
f roB  araa  of  covaraga 

( 

/ 

> 

Douglas,  Jaffaraon, 
Laavanwortli,  Mlaal  and 
Sbawtaa  Countiaa,  Kansas 

CHANGBi 


LIME  CONSTRUCTION 

lOME  2: 

LIMEHAN 

CABLE  SPLICER 

QROUnNAM 

POHDERMAN 

LINE  TRUCK  AND  EQUIP- 
MENT OPERATOR 


•Mwly 

Ml* 

tutm 

(16.97 

$1.25+ 

3>i% 

17.17 

1.25+ 

3Ht 

10.17 

1.25+ 

3>i% 

13.97 

1.25+ 

3>i« 

13.97 

1.25+ 

3>i% 

i 

DECISION  NO.   MI85-5024   - 
Mod,    tl 
(50  PR  26887  -  Juna   28, 

1985) 
Bay,  Ganaaaa,   ate, 

Coontias,   Michigan 

Oadt: 

Suron,   Sanilac  and  Tus- 
cola Countias   for 
BoUding^  construction 


1  DECISION   »LA85-4020-MOD. 
(55  PR  3JJ51  -  m/»i\ 

STATENIDB,    LOUISIANA 


CHAMSE; 

Elactricianst 
Zona  6: 
Elactricians 

Cabla  Splicars 

Elavator  Constructors 
Zona  1: 
Elavator  Machanie 
Halpars 
.  Halpars  (Prob. ) 

Glasiars: 
Zona  1 

Ironworkars : 
Zona  2: 
2  floors  and  undar 
Above  2  floors 
Rodman 

Zona  4: 
2  floors  and  undar 
Abova  2  floors 
RodBuin 

Zona  5: 
2  floors  and  undar 
Abova  2  floors 
Rodaan 

Plastarars: 
Zona  4 

Sprlnklar  Fittars 


iir 


13.00  1.15 
♦3.5% 

13.S0  1.15 
+3.5% 


14.905  3.58+a 

10.43   3.58+a 

7.4S        I 


.12.25 


.02+b 


10.91  2.55 

11.32  2.55 

9.50  2.55 

10.99  2.47 

11.40  2.47 

9.83  2.47 

10.95  2.51 

11.36  2.51 
9.54  2.51 

15.20 

15.37  '  3.40 


DECISION  NO.  NE85-4033  - 


MOD.  12 

(SO  PR  331S4  -  8/16/85) 

Lancaster  Co. ,  Nebraska 

CHANGE; 
Electricians 


(5) 


rrMH 


$10.42     1.60 


MODIFICATIONS  P.    4 


OECISION  NO.  QW5-5O30  -  Mod  13 


(SO  FR  26893  -  June  28,  198S) 
Statewide  Qragcn  I 

BOILEMUtERSi 

rringes  (all  classif icationa) 
CEhOff  M^SOMS:  See  ftotnote  *c' 
CHMnt  Masons 

COgpositicn  workars  and  power 
nactunary  %orkers 
atmtU.  4  ACnuSTICAL  NVUCAICi 
LAIHERS; 
PAINTERSi 
Ana  2: 
Brush 
Spray 
Bridges,  high  «oik  oMr  50  ft 

(Bcuah) 

Bridges,  high  work  aii«r  50  ft 
(Spray) 
PIASIESERSt 
Area  1 
Area  2 
PUMCRS  4  PIFEFrnSRSl 
Area  1 
SFRIXaat  t  ITlUb 
RQCFERSt  I  I 

ATM  l!  I 

Roofers 

coal  tar  4  pitch 
S)^  MEOU.  MOBIERS: 
Area  1 
LAB»ERS:   (See  Rjoticte  *c* 
Does  not  apply  to  Qroap  S) : 
Ooup  1 
Ckoup  2 
ttoup  3 
(kcup  4 
Group  S 

FOER  sarmart  qpcraiors: 

(See  Footnote  "c") : 
(koup  1 
Group  2 
C^oup  3 
Qroup  4 
Cknup  S 
Ckoup  6 
Qnup  7 
Group  8 
Group  9 
Qcaup  10 
Group  11 
Ocoap  12 
Ocaip  13 
Qcoup  14 
Qraup  15 


17.19 

102% 
15.05 
14.120 


U.21 
U.71 

U.96 

14.12 

14.85 
15.75 

17.63 
19.55 


14.80 
UOt 

16.05 


2.66 
2.66 


3.32 

4.01 


4.31 
3.40 


2.90 
2.90 

4.01 


12.84 

4.65 

13.19 

4.65 

13.49 

4.65 

13.74 

4.65 

8.00 

4.65 

15.60 

5.15 

15.79 

5.15 

15.94 

5.15 

16.15 

5.15 

16.18 

5.15 

16.30 

5.15 

16.37 

5.15 

16.50 

5.15 

16.60 

5.15 

16.68 

5.15 

16.70 

5.15 

16.79 

5.15 

16.90 

5.15 

17. U 

5.15 

17.33 

5.15 

■uiim 

N«ey 

">m 

Ran 

HM^ 

(OWT'D) : 

$4.50 

Gkoup  16 

17.58 

5.15 

croup  17 

17.78 

5.15 

4.72 

Ckoup  18 

18.02 

5.15 

(teup  19 

U.21 

5.15 

4.72 

UX)) 

4.02 

HJurtNtt 

4.87 

Area  li 

Add  Jeff  arson  OuM^ 

2.66  ~ 

2.66 

I 


IDECISION  >LA84-4059-MOD.t3 

I  (49  fft  344Sl-6ct.  5,  1J44) 

Jefferson,  Orleans, 
St.  Barnard,  Bossier, 
Caddo,  Calcasieu,  Strate- 
gic PetroleiB  Reserve  in 
Cameron  Pariah,  Beaure- 
gard, Cameron  (ecluding 
Strategic  Petroleum 
Reserve),  Jefferson  Davis, 
Allen,  Plaquemines,  4 
St.  Charles  Parishers, 
Louisiana 

CHANGE: 


Elactricians : 
Zone  2: 
Electriciana 

Cable  Splicers 

Painters: 
Zones  3,  4,  4  5  (Allen 
Parish,  except  northeast 
comer) : 
Painters 

Plumbers  4  Pipefitters  : 
Zone  2 


L 


$12.55  |$2.40 
4% 

13.05  I  2.40 
♦  4% 


14.00 


.60 


13.801    2.20 


(6) 


i 

X 


< 

z 

o 

N3 

to 


•»3 

a 

z 
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< 

a 


cr 

(D 
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o 
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MODIFICATIONS  P.  3 


DECISION   NO.    TN85-1001 

Hcid   i    2 

T^mrieSO  -  January   U, 

1985) 
Statewide,  Tennessee 

ADO) 
flaggers 


$   5.S6 


DECISIOH  NO.  W85-5039  -  htxjtl 


VA85-3025- 


DECISIOW  NO, 

HOD.    *5 

(56  Fft  18966-May   3,    1985) 
RADFORD  ARMY   AMMUNITION 
PLANT.    VIRGINIA 

OMIT: 

Modification  Reference  in 

HOD. 13 

CHANGE! 

Modification  *1  published 

9/6/45  to  read  Modificatioi 

12 


Hmily 
■•Ml 


dBCISMN  NO  l«85-5038  -  Mod  >1 


(50  FR  40782  -  October  A,  1985) 
jdsns,  Asotin,  *Benton,  CDlunbi^ 
■Douglas,  Ferry,  *Frem)(Iin, 
Garfield,  Q:ant,  Lincoln, 
•Okanogan,  Pend  OreUIe,  Steven^ 
Walla  Walla  and  Muonan  CDuntief 
Washington 

g«N^: 
SUEb'IMriAL  WORKERS: 
Area  1: 

AREA  OEKaopnae: 

SXrOKOiL  WORKERS  AREA  1: 
Hanford  site  in  Benton  fc 
FranUin  Counties,  Oolin^ia 
Garfield  t  dblla  HU.la 
Counties 
SPRINKIZR  FmSRS: 
Area  1 


HMlly 

Htm 


$17.86 


19.55 


(50  FR  41631  -  Oct.  U,  1985) 
Statewide  Wastungton 

CHANCE: 

Area  3: 

Millwrights  and  ^tachine 
Erectors 
OraT: 
"raoCX  DRIVERS: 

GROUP  OESCRIPnONS: 
Area  1: 
Group  2: 
Pickup  hauling  material 
Grou(>  5: 

Transit  mixers  and  trucks, 
4,001  to  6,000  gallons 
Group  8: 
Soni  truck  and  trailer  50 
tons  and  under;  loutoy 
Area  2: 
Qroup  3: 

Flatbed,  single  rear  axlei 
fOD: 
mCK  DRIVERS: 
GROUP  DCSCRIPTiaS: 
Area  1: 
Group  S: 

Transit  mixers  t  trucks 
hauling  concrete  over 
3  yd  to  6  yd;  water  tank 
tnck  4001  -  6000  galloni 
Group  8: 
Soni  truck  i  trailer  lo 
lowboy  50  tons  4  under 
Add  the  following  language  to 
heading  for  Tkuck  Drivers 
Area  1: 
(See  Ftxjtnote  *b*  regarding 
cost  of  project) 


$16.56 


rmifi 


$4.02 


$3,775 


3.44 


(7) 


SUPERSEDEAS  DECISION 


STATE:   ALABAMA 


COUNTIES:   BALDWIN,  CHCXTTAW,  CLARKE, 
CONECUH,  ESCAMBIA,  MOBILE,  MARENGO, 
MONROE,  WASHINGTON  and  WILCOX 
DECISION  NUMBER:   AL85-1011       DATE:   Date  Of  Publication 
Supersedes  O«cision  No.  AL83-1010  dated  February  18,  1983  in  48  FR  7364. 
DESCRIPTION  OF  WORK:   HEAVY  CONSTRUCTION  PROJECTS  (excluding  Sewer  4 
Water  Line  Construction  and  Drainage  Projects) . 


CARPENTERS 
CEMENT  MASONS 

ELECTRICIANS  -  Nirenen 

IRONWORKERS  -  Structural 

4  Reinforcing 
LABORERS; 

Zone  1:'  Baldwin,  Clarke, 
Escambia,  Mobile,  Monroe, 
4  Washington  Counties 

1.  Asphalt  Raker,  Air 
Tool  Op.,  Chain  Saw  Op., 
Concrete  Saw  Of. ,   Vibra- 
tor Operator 

2.  General  Laborers, 
Hand  Blade  Op..   Batch 
Truck  Dumper 

3.  Plpelayar,  Mucker, 
Mortar  Mixer 

4.  Powdeman  4  Blaster 
lena  2:  Choctaw,  Maren- 

go,  (  wiloox  Counties 

1.  Asphalt  Raker,  Air 
Tool  Op.,  Chain  Saw  (}p. , 
Concrete  Saw  Op. ,  Vibra- 
tor Operator 

2.  (General  Laborer, 
Band  Blade  Op..  Batch 
Truck  Dumper 

3.  Pipelayer,  Mucker, 
Nortar  Mixer 

4.  Powderman  4  Blaster 
PAINTERS: 

Industrial  Brush 

Industrial  Spray 
POWER  EQUIPMENT  OPERATORS 

Group  A 

Group  B 

Group  C 
PLUMBERS  4  PIPEFITTERS 
PILEORIVERHEN 


•MM 

s& 

$14.31 

9.74 

16.07 

1.72 
.90 
2.35  ♦ 
3% 

14.88 

1.72 

8.74 

1.20 

8.56 

1.20 

8.69 
9.57 

1.20 
1.20 

7.83 

1.20 

7.65 

1.20 

7.75 
8.65 

1.20 
1.20 

13.93 
14.68 

1.45 
1.45 

14.95 

14.48 
13.59 

15.70 
14.68 

1.72 
1.72 
1.72 
2.78 
1.72 

TRUCK  DRIVERS; 

1.  Truck  Drivers  up  to 
but  not:  including- 1-1/2 
tons 

2.  Drivers  1-1/2  tons  up 
to  but  not  including  5 
tons 

3.  Truck  Drivers  on 
rated  5  tons  or  6  yards 
4  over  including  heavy 
equipment  such  as  pole 
truck,  miss  or  coring 
wagons,  dumpsters,  semi 
drivers,  agitators,  ross, 
carriers,  demsey  dump, 
euclid  trucks,  forklift 
trucks  in  warehouses  4 
similar  equipment  such 
as  tractors,  ten  wheeler 
jeeps,  or  dus^  trucks, 
pickup  trucks  pulling  2 
or  4  wheel  trailers  haul- 
ing equipment  (not  appll' 
cable  to  pulling  equip- 
ment %rtiich  rolls  on  its 
own  wheel) 

4.  Auto  4  Truck  Mech- 
anics 

WELDEKS  -  Receive  rate 
for  craft  performing 
operation  to  which  %feld- 
ing  is  incidental. 


11.23 


(8) 


$13.12 
14.15 


1.72 
1.72 
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Pag*  2 


DECISION  NUMBER  ALgS-lQll 

POWER  EQUIPMENT  OPERATORS  -  Cla«»lf iotlon  D»finition»! 

Group  A:  Heavy  duty  mechanic,  crane,  ahovel,  derrick  op.  -  2  or  nore 
druaB,  dragline,  piledriver  op.,  hoist  op.  -  2  or  acre  drums,  tugboat, 
cableways,  excavator,  front  end  loaders,  backhoe,  rubber  tired  backhoe, 
dredges,  leveraan,  welders,  nounted  rotary  drill  machine,  cherry  picker, 
side  boon  tractors,  paving  machines,  motor  patrol,  pinp  crete  machines, 
gradalls,  Johnson  mixers,  hydro-lift  trucks,  all  batch  plants  t   header 
house  op.,  panel  board  (redi-mix),  hydro-hamner  on  demolition  work,  concrete 
plants,  asphalt  plants,  helicopter  pilots  t   concrete  paving  trains. 

Group  B:  Dozer  scraper,  turnapull,  1  drum  hoist,  self-propelled 
rollers,  construction  elevators,  locomotive  engineers,  elevating  grader, 
tractor-  with  power-control  attachments,  winch  truck,   riding-trenching  t 
ditching  machines, mixers,  asphalt  spreaders,  drilling  machines,  form 
graders,  asphalt  distributors,  forklift,  (well  point  t   dewatering  system), 
subgraders,  finishing  machines,  motorized  compactors,  wagmobiles,  t   push 
carts. 

Group  C;  Light  |)lant  generators,  welding  machines,  air  compressors, 
pumps,  conveyors,  motor  boats  under  30  ft.,  tow  tractors,  piledriver 
hammer,  (diesel.  g»s,  air,  or  electric),  fireman,  outboard  motor  boat 
operator*  «  braltenan. 


Unlisted  classifications  needed  for  work  not  included  within  the  scope  of 
the  clatsifications  listed  may  be  added  after  award  only  as  provided  in  the 
labor  standard  contract  clauses  (29  CFR,  S.S  (a)(l)(ii)). 


(»> 


NEW  DECISION  < 

d"SiOn'~':      1A85-«0«6  Sw^'oaS'^  ^?°        . 

DESCRIPTION  or  ,«RK:      Building  Projects^^d^s  nSt^i^^l^'irSgtr 
family  homes  4  apartments  up  to  t  including  4  stories)?  ' 


"TJSTT 

HOORLT 
RATS 


BOIbKRMAKERS 

BRICKLAYERS 

CARPENTERS 

CENBHT  MASONS 

DRYMALL  HANGERS 

DRYHAU.  TAPERS 

ELECTRICIANS 

GLAZIERS 

HVAC  MECHANICS 

INSUIATION  INSTALLERS 

IRONMORKERS 

LABORERS 

UTHBtS 

PAIMTERS 

PLASTERERS 

PLOMBERS/PIPEEITTER*  (EXCLODMC  HVAC) 

ROOFERS 

SHEET  METAL  WORKERS  (EXCLUOUK  HVAC) 

SOFT  rLOOR  LAYERS 

SPRIKKLER  TITTERS   , 

TRUCK  DRIVERS 

POWER  EQUIPMENT  OPEitATORS: 

Backhoe  operators  11.72 

Bobcat  operators  10.00 

Crane  operators  13.00 

Loader  operators  9.13 

WELDERS  -  receive  rate  prescribed  for 
craft  performing  operation  to  which 
wcUing  is  incidental. 

unlisted  classifications  need»]  for 

work  not  included  within  the  seope  of   * 

the  classifications  listed  may  be  added  ' 

after  award  only  as  provided  in  the 

labor  standards  contract  clauses 

(29  CFR,  5.5(a) (l)(ii)).  (10) 

(FR  Doc.  85-25^02  nief  10-31-86;  8:45  am] 
mujuta  CODE  4sto->7< 


S17.345 

13.17 

8.73 

8.48 

7.00 

7.50 

9.96 

8.63 

8.77 

6.CS 

13.52 

6.33 

11.10 

9.93 

10. 4S 

12.00 

9.31 

10.20 

13.25 

17.00 

8.09 


FKIME 

aerariTs 


3. so 

1.07 


1.48 
2.37 
1.02 

3.01 


.80 
l.CS 

3.40 


2.25 
2.30 
2.25 
2.15 


IS 

o 
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Friday 
November  1,  1985 


Part  iV 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  71 

Establishment  of  Airport  Radar  Service 
Areas;  Final  Rule 
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DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14CFRPart71 

[Ainpec*  Oodm  Na  SS-AWA-I] 

EstabUehment  of  Airport  Radar 
Service  Areae 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


f.  This  action  designates 
Airport  Radar  Service  Areas  (ARSA)  at 
the  11  airports  listed  below.  This  action 
does  not  establish  ARSA's  at  the  Capital 
City  and  Harrisburg  International 
Airports  at  Harrisburg,  PA.  or  the 
Theodore  Francis  Green  State  Airport. 
Providence.  RI.  Each  location  designated 
is  a  public  or  military  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currently  in  effect. 
Establishment  of  each  ARSA  will 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
each  of  the  affected  locations  will 
reduce  the  risk  of  midair  collision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic. 

EFFCCnvE  DATE  0901  G.M.T..  December 
19, 1885. 

FON  FUNTMER  MFORMATIDN  CONTACT 

Mr.  Paul  Smith,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
426-873a 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  22. 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas)."  in 
Notice  83-9  (48  FR  34286,  July  28, 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH,  and  Austin.  TX. 
Those  locations  were  designated 
ARSA's  by  SFAR  No.  45  (48  FR  50038, 
October  28, 1983)  in  order  to  provide  an 
operational  confirmatiqp  of  the  ARSA 
concept  for  potential  application  on  a 


national  basis.  The  original  expiration 
dates  for  SFAR  45,  December  22, 1964. 
for  Columbus  and  January  19, 1985.  for 
Austin  were  extended  to  June  20. 1985 
(49  FR  47176,  November  30, 1984). 

On  March  6. 1985.  the  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71. 91. 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71, 
91, 103  and  105)  to  establish  the  general 
deRnition  and  operating  rules  for  an 
ARSA  (50  FR  9252),  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport, 
Baltimore.  MD  (50  FR  9250). 

On  July  3, 1985,  the  FAA  proposed  to 
designate  ARSA's  at  14  airports  as  the 
initial  phase  of  implementation  of  the 
NAR  reconunendation  (50  FR  27528). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposals  to  the  FAA.  Additionally^ 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  the  proposed 
airports.  In  response  to  public  comments 
received  the  FAA  has  modified  several 
of  the  proposals. 

Related  Rulemaking 

In  addition  to  the  airports  addressed 
here,  the  FAA  proposed  ARSA 
designation  for  22  airports  on  August  2. 
1985  (50  FR  31472)  and  30  airports  on 
September  30, 1985  (50  FR  39822). 

Discussion  of  Conunents 

The  FAA  has  received  conunents  on 
the  basic  ARSA  program  as  well  as 
comments  directed  toward  the  proposed 
individual  designations.  Additionally, 
several  of  the  comments  on  individual 
designations  are  common  or  speak  to 
the  basic  program  itself.  Discussion  of 
the  comments  is  divided  into  two 
sections.  The  first  addresses  common 
and  ARSA  program  comments,  the 
second  addresses  comments  on  the 
proposals  at  particular  locations. 

ARSA  Program  Comments 

Comments  received  from  the  Aircraft 
Owners  and  Pilots  Association  (AOPA) 
and  several  others  requested  individual 
notification  of  the  informal  airspace 
meetings  held  for  some  of  the  candidate 
airports,  and  that  following  that  notice  a 
second  meeting  be  held.  The  schedule  of 
the  meetings  was  published  in  the 
Notice  of  Proposed  Rulemaking  (July  3, 
1985,  50  FR  27528).  Additionally,  the 
FAA  sent  annoimcements  to  iiuiividuals, 
fixed-base  operators,  aviation  user 
organizationr,  and  to  the  news  media 
organizations  in  the  airport's  area.  The 
ARSA  program  has  received 
considerable  coverage  in  newsletters 
and  official  publications  of  aviation 


oi:ganizations  and  the  schedule  of  the 
meetings  mailed  to  members. 
Furthermore,  a  90-day  comment  period 
was  provided  in  which  the  public  could 
make  comment  to  the  public  docket  on 
the  proposals.  For  the  above  reasons  the 
FAA  believes  the  opportimity  was 
sufficient  to  permit  full  public  comment 
on  the  proposals. 

AOPA  and  others  commented  that, 
notwithstanding  the  statement  by  the 
FAA  in  the  Regulatory  Evaluation 
contained  in  the  notice,  increased  air 
traffic  controller  personnel  and 
equipment  would  be  needed  to  handle 
the  increased  traffic  expected  due  to  the 
mandatory  provisions  of  the  ARSA. 
FAA's  experience  with  the  current 
ARSA's  has  been  that  while  there  is  an 
increase  in  the  amount  of  traffic  being 
handled  by  controllers,  this  increase  is 
significantly  offset  by  the  reduction  in 
the  amount  of  control  instructions  that 
must  be  issued  under  ARSA  procedures 
as  compared  to  TRSA  procedures. 
However,  the  FAA  recognizes  that  the 
potential  exists  for  a  need  to  establish 
additional  controller  positions  at  some 
bciUties  due  to  increased  workload 
should  the  expected  efficiency 
improvements  in  handling  traffic  not 
fully  offset  the  increased  number  of 
aircraft  handled.  Further,  FAA  does  not 
expect  to  inciu*  additional  equipment 
costs  in  implementing  the  ARSA 
program.  In  some  instances,  previously 
adc^ted  plans  to  replace  or  modify  older 
existing  equipment  may  be  rescheduled 
to  accommodate  the  ARSA  program. 
However,  no  new  equipment  is  expected 
to  be  required  as  a  result  of  the  ARSA 
program. 

AOPA  also  commented  that 
additional  costs  will  be  incurred  for 
controller  training.  Although  the  ARSA 
program  utilizes  a  new  combination  of 
ATC  procedures,  none  of  the  procedures 
are  new  to  air  traffic  controllers.  Thus, 
the  training  of  air  traffic  controllers  will 
be  accomplished  during  regularly 
scheduled  briefing  sessions  and  at  no 
additional  cost. 

Some  commenters,  including  AOPA, 
predicted  that  user  costs  incurred  due  to 
delays,  as  a  result  of  pilots 
circumnavigating  or  overflying  the 
ARSA.  will  be  greater  than  was 
estimated  by  the  FAA.  and  that  these 
costs  will  be  experienced  more  at  some 
sites  than  at  others.  In  the  NPRM,  FAA 
acknowledged  that  initial  delay 
problems  would  vary  from  site  to  site, 
diat  some  facilities  the  transition 
process  was  expected  to  go  very 
smoothly,  and  that  at  other  sites  delay 
problems  would  dominate  the  initial 
adjustment  period.  These  cost  estimates 
are  expected  to  be  transitory  in  nature 
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in  that  actual  delayawill  be  teduced  as 
pilots  and  controlten  become 
experienced  with  ARSA  procedures. 
This  has  been  the  case  in  the  three 
locations  where  ARSA  is  in  effect. 

AOPA  submitted  comments 
questioning  the  validity  of  PAA's 
estimates  of  the  time  savings  expected 
to  be  realized  as  a  result  of  the  greater 
flexibility  allowed  air  traffic  contretieis 
in  handling  traffic  within  an  ARSA.  In 
particular,  AC^A  identified  an 
inconsfstency  between  the  estimated 
arrival  time  savings  forTdsa  and  the 
total  Tulsa  operations  reported  in  the 
FAA  Air  Traffic  Actirity  Report  for  FT 
1984.  FAA  acknowledges  the  error, 
which  resulted  from  a  misinterpretation 
of  data  submitted  by  the  local  facility, 
and  has  revised  its  estraiate.  The 
corrected  estimate  of  datty  arrival 
savings  for  Tulsa  is  (bat  120  single 
engine  and  80  muhi-en^ne  piston 
aircraft  will  save  1^  minutes  each, 
resulting  in  an  annual  savings  of 
approximately  $226  thousand  (based 
upon  the  unit  costs  presented  in  Table  1 
oftheNPRM). 

FAA  wants  to  rtemphasiae  that  its 
estimates  of  expected  savings  in  time 
and  money  which  wii  result  from  the 
greater  flexibility  aUewed  air  traffic 
controllers  in  handling  traffic  within  an 
ARSA  are  quite  preliminary.  These 
estimated  savings  may  or  may  not  afhet 
the  delay  which  some  sites  anticipate 
after  initial  establishment  of  an  ARSA. 
but  are  expected  to  provide  overaH  time 
savings  to  all  traffic,  IFR  as  well  as  VFR, 
which  will  exceed  delay  as  controllers 
gain  experience  with  ARSA  operating 
procedures. 

AOPA  and  others  commented  that  the 
costs  which  wevld  be  incurred  by  users 
to  procure  additional  aircraft  equipment 
in  order  to  operate  within  an  ARSA 
have  been  underestimated  by  the  FAA. 
Some  commenters  claimed  that 
transponders  would  be  required  but 
were  not  included  in  the  evaluation. 

Additionally,  AOPA  commented  that 
the  FAA  estimate  did  not  include  the 
actual  cost  of  the  transceivers  that  the 
FAA  estimated  would  be  needed.  Only 
an  operable  transceiver  is  required  to 
operate  within  an  ARSA.  and  there  is  no 
requirement  that  the  transceiver  be  of 
any  given  type.  The  estimate  provided 
by  the  FAA  is  based  on  the  removal  of 
virtually  all  a^ected  secondary  airports 
from  the  surface  areas  of  ARSA's  by 
liberal  use  of  cutouts.  Thus,  in  most 
cases,  ingress  and  egress  to  these 
airporfis  is  possible  without  the  need  to 
procure  a  two-way  radio.  AOPA  also 
commented  that  the  FAA 
underestimated  the  radio  installation 
costs  by  over  400  percent.  However,  the 
Regulatory  Evaluation  discussed  radio 


costs  in  tenns  of  both  totel  coal  per  na 
radio  CNORDO]  aiictafi.(tt.a00),  and 
annual  cost  ($751)  when  flnanced  ever  a 
four-year  period  at  IS  perceaL  The 
Regulatory  Evaluation  (dearly  indicated 
when  apiHia!  figureg  were  being  used. 
Total  annual  raHo  instaHetion  costs  of 
$4,500  were  estimated  for  the  six 
possible  NORDO  aircraft  identified  by 
San  Antonio  to  facilitate  comparison 
with  otiier  cost  and  savings  estimates 
which  were  expressed  fn  annual  terms. 

Farther,  some  commenters  expressed 
concern  that  oMer  300  channel 
transceivers  would  not  be  adequate  to 
operate  within  an  ASSA.  Frequencies 
compatible  with  300  channel 
transceivers  are  available  at  all  ARSA 
locations.  Therefore,  operators  of  300 
channel  equipment  wffi  not  need  to 
install  new  radios  to  operate  witldn  an 
ARSA. 

AOPA  and  other  conmenters  stated 
that  the  propoeed  ARSA's  would 
derogate  ratfier  tiian  irapreve  safety,  as 
a  rerolt  of  incfeased  frsqaency 
congestien,  pilots  canoentrating  on  their 
instruments  and  placing  too  much 
reliance  upon  ATC  ra^er  than  "see  and 
avoid,"  and  the  compression  of  as 
traffic  into  narrow  cotridtws  a»  pAots 
elect  to  drcuranavigate  an  ARSA- rather 
than  receive  ARSA  services.  In  addition 
to  iacrearing  the  risk  of  aircraft 
collision,  the  commenters  eleined  that 
compression  would  increase  Ifae  iaspect 
of  aircraft  noise  on  onderlyiHg 
communities  and  cause  aircraft  to  be 
flown  closer  to  obstructions; 

As  indicated  above,  while  an 
increased  number  of  aircraft  wiH  be 
using  radio  freqnenciee.  tbe  amount  of 
"frequency  time"  needed  for  each 
aircraft  is  significantly  reduced  in  an 
ARSA  compared  to  tiie  cmrent  Terminal 
Radar  Service  Area  (TRSA).  This  has 
been  the  experience  of  the  FAA  at  the 
three  current  ARSA  facikties. 

The  FAA  evaluated  the  flow  of  air 
traffic  around  tbe  Austin.  TX,  and 
Columbus,  OH.  ARSA's  during  the 
confirmation  period  to  determine  if 
compression  was  occurring.  This 
evaluation  was  performed  by  observing 
the  radar  at  Austin,  TX,  and  by  both 
radar  observations  and  the  use  of 
extracted  computer  data  at  Columbus, 
OH.  Following  the  designation  erf  an 
ARSA  at  Baltimore/Wadiington 
bitemational  Airport  (BWI).  the  FAA 
evaluated  the  fibw  of  air  traffic  there  for 
a  period  of  90  days  by  observing  the 
radar  and  extracting  computer  data  to 
determine  if  compression  was  occurring. 
Compression  was  not  detected  at  any  of 
these  locations.  However,  compression 
of  air  traffic  is  a  site-specific  effect  that 
could  occur  at  a  particular  location 
regardless  of  its  absence  elsewhere. 


Thus,  akhoogfa  the  FAA  dees  not  believe 
compression  of  fraffic  will  occur  at  any 
of  the  proposed  airports,  the  agea^  v^ 
continue  to  moniter  each  desi^tatcKl 
ARSA  and  make  adjiietinenU  if 
necessary. 

The  FAA  coi^inuee  to  believe  &e 
implementation  of  the  ARSA  pnpara 
v<nll  enhance  aviation  sala^.  The 
program  requires  two-way  radio 
coaununicatioB  beteveen  ATC  and  oil 
pilots  withki  die  designated  area.  Air 
traffic  conbxiUers  will  thus  be  in  a  mock 
improved  positioa  to  iseae  ceasplstc 
tniiSic  bifoimation  to  tbe  pHots  invohred. 

AOPA  and  others  oommented  th^ 
several  of  the  ptopoeaU  will  nquiie 
pilots  to  violate  Fedetal  Aviation 
Regafetions  (FAR)  Section  9L79  (14  CFR 
Section  MTV)  regarding  minimaai  safe 
altitudes.  The  section  states  in  part, 
"Except  when  neosasary  for  tekaoff  or 
landing,  no  person  any  operete  an 
aircraft  below .  .  .analtitaideaf  liioe 
feet  above  the  highest  obetede  within  a 
horiBODtal  radius  of  2X)00  feet  ef  the 
aircraft  [when  ov«r  any  ecmgested  area 
of  a  dty,  town,  or  settlement  or  over 
any  open  air  assembly  of  persons^"  The 
conmenters  claim  that  the  l.a004eo( 
base  altitade  of  die  5- to  lO-n^  portion 
of  die  ARSA  wiU  force  pilota  to  violate 
FAR  81.79  where  obstacles  extend  aere 
than  200  feet  above  the  ground.  There 
are  two  ahematives  available  to  ptlets 
in  such  a  sitoatioB  which  pemit 
compliance  with  the  regnlatkBt.  Namely, 
pilots  may  participate  in  ARSA  aenicas 
and  thus  not  be  limited  to  the  l,2004aot 
base,  and  secondly,  a  pilot  isay  deviate 
2,000  feet  horizontally  fawa  the  obstade. 

AOPA  and  others  coamiented  dnt  at 
those  locations  where  more  than  one 
ARSA  is  proposed,  and  the  5-  to  lO-mile 
circles  of  two  ARSA's  Join  bat  te  Snoile 
circles  do  not,  a  flight  corridor  beneath 
the  adjoining  5-  to  lOnnile  circles  is 
created,  inviting  compression.  AOPA 
suggests  that  in  cases  in  which  auiface 
areas  of  adjoinUig  ARSA's  would  be 
separated  by  5  nautical  miles  or  more,  a 
corridor  of  5  nauliGal  nnles  be 
established  to  the  upper  limit  of  the 
ARSA.  This  could  be  accomplished  by 
delimiting  the  5-  to  10-mile  circles  of  tbe 
adjoining  ARSA's  with  parallel  lines 
that  were  5  nautical  miles  apart  While 
the  FAA  has  not  had  actual  experience 
with  ARSA's  in  such  proximity,  the  5-  to 
10-mile  segment  of  the  BWI  ARSA  abate 
the  Washington  National  Terminal 
Control  Area  and  thus  creates  the  type 
of  corridor  that  will  exiat  at  the 
locations  to  which  AOPA  refers.  As 
indicated  above,  compression  has  not 
been  observed  in  the  BWI  area  and  the 
FAA  has  no  reason  to  believe  that  it  wiU 
occur  in  other  locations. 
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Several  commenten  noted  diat  the 
proposal  did  not  contain  an 
environmental  assessment.  Under 
existing  environmental  regulations  the 
proposed  establishment  of  a  Terminal 
Control  Area  (TCA)  or  a  TRSA  does  not 
require  an  environmental  assessment 
The  agency  environmental  regulations 
have  not  yet  been  amended  to  reflect 
ARSA  procedures.  However,  because 
the  potential  environmental  impact  and 
regulatory  effects  of  TRSA  designation 
faU  between  those  of  the  TCA  and 
ARSA  designations,  the  FAA  finds  that 
no  environmental  assessment  is 
required  for  an  ARSA  designation. 

AOPA,  the  Experimental  Aircraft 
Association  (EAA).  and  other 
commenters  indicated  that  the  FAA  had 
failed  to  demonstrate  a  need  for  the 
ARSA  program  itself,  as  well  as  a  need 
for  several  of  the  individual  proposed 
locations.  Additionally,  comments  were 
received  that  faulted  some  of  the 
features  of  the  ARSA.  Most  of  these 
comments  went  beyond  the  scope  of  the 
subject  proposal  and  were  addressed 
when  the  FAA  adopted  the 
recommendation  of  National  Airspace 
Review  (NAR)  Task  Group  1-2.2  (50  FR 
92S2.  March  6, 1965).  However,  the  FAA 
believes  the  need  for  the  ARSA  program 
was  adequately  demonstrated  by  the 
task  group  that  reviewed  the  TRSA 
program  and  recommended  the  ARSA 
as  the  former's  replacement  The  task 
group  faulted  the  TRSA  program  in 
several  of  its  aspects  and  through 
consensus  agreement  determined  the 
preferred  features  of  the  ARSA  prior  to 
making  a  recommendation  to  the  FAA  to 
adopt  the  ARSA  concept  Justification 
for  the  ARSA  program  has  been  the 
subject  of  previous  FAA  rulemaking, 
and  the  program  was  adopted  after 
consideration  of  public  comment 
Response  to  comments  on  ARSA's  at 
particular  locations  is  made  below. 

AOPA,  EAA,  and  others  commented 
that  several  of  the  proposed  ARSA's 
faUed  to  meet  the  criteria  for 
designation.  The  criteria  for  this  group 
of  candidates  was  recommended  by  the 
NAR  Task  Group  and  adopted  by  the 
FAA.  Namely,  ".  .  .  excluding  TCA 
locations,  all  airports  with  an 
operational  airport  traffic  control  tower 
and  currently  contained  within  a  TRSA 
serviced  by  a  Level  m.  IV,  or  V  radar 
approach  control  facility  shall  have  [an 
ARSA]  designated  unless  a  study 
indicates  that  such  designation  is 
inappropriate  for  a  particular  location." 
(49  FR  47184,  November  30, 1984). 

AOPA,  EAA.  and  others  commented 
that  the  existence  of  a  TRSA  in  the 
above  mentioned  category  should  not  be 
considered  as  justification  for  an  ARSA. 


After  a  review  of  all  comments  received 
to  the  above  referenced  proposal,  the 
FAA  adopted  that  NAR 
recommendation  (50  FR  9252.  March  6, 
1985).  Therefore,  absent  a  finding  that 
designation  would  be  inappropriate,  the 
existence  of  a  TRSA  within  that  criteria 
is  deemed  sufficient  for  designation. 

AOPA.  EAA.  and  others  indicated 
that  several  of  the  proposed  locations  do 
not  meet  the  criteria  that  the  FAA  Is 
considering  for  future  ARSA  candidates. 
The  FAA  has  circulated  proposed 
criteria  for  future  application.  However, 
whatever  the  nature  of  any  criteria 
eventually  adopted,  this  group  of 
locations  which  qualify  as  ARSA 
candidates  under  the  adopted  NAR 
criteria  would  not  be  affected. 

Several  commenters,  including  AOPA 
and  EAA.  indicated  that  the  top  of  an 
ARSA  should  be  limited  to  the  height  of 
the  airport  traffic  area,  which  is 
generally  up  to  but  not  including  3,000 
feet  above  ground  level.  That  limit  was 
specifically  considered  by  the  NAR 
Task  Group  but  rejected  in  favor  of  the 
current  top  of  4.000  feet  above  field 
elevation.  The  rationale  of  the  task 
group  was  that  the  4,000  foot  cap  would 
afford  protection  to  aircraft  executing  an 
instrument  approach  during  a  critical 
phase  of  flight  when  pilots  must  devote 
considerable  attention  to  their 
instruments  prior  to  executing  an 
approach.  The  FAA  concurs  in  that 
rationale  and  has  adopted  the  4,000  foot 
recommendation. 

Several  commenters  indicated  that 
pilots  of  aircraft  equipped  with  altitude 
encoding  Mode  C  transponders  should 
not  be  required  to  participate  in  the 
ARSA.  Procedures  require  that  before 
an  air  traffic  controller  may  use  the 
altitude  information  from  a  Mode  C 
transponder  the  information  must  be 
verified.  Thus,  the  requirement  to 
establish  two-way  radio  communication 
would  remain.  If  pilots  of  Mode  C 
equipped  aircraft  were  not  subject  to  the 
remaining  provisions  of  ARSA,  there 
could  be  inequitable  handling  of  users, 
one  of  the  major  points  of  criticism  the 
NAR  Task  Group  leveled  at  the  TRSA 
program.  Therefore,  the  FAA  does  not 
agree  with  this  recommendation. 

AOPA,  EAA,  and  other  commenters 
claimed  the  FAA  had  failed  to  properly 
account  for  the  number  of  pilots  that 
would  need  to  purchase  two-way  radios. 
These  comments  referred  to  the  number 
of  no  radio  aircraft  that  were  located  at 
airports  in  proximity  to  ARSA 
candidates  and  noted  the  discrepancy 
between  the  number  of  such  aircraft  and 
the  nimiber  reflected  in  the  Regulatory 
Evaluation.  As  indicated  in  the 
evaluation,  the  FAA  liberally  applied 


the  use  of  cutouts  and  local  agreements 
whereby  the  airports  where  almost  all  of 
the  no  radio  aircraft  were  based  were 
excluded  from  proposed  ARSA  airspace. 
Thus,  no  cost  would  be  incurred  for  such 
pilots. 

Several  commenters,  including  AOPA 
and  EAA.  indicated  that  at  several  of 
the  proposed  ARSA's  the  TRSA  was 
working  quite  well  and  that  there  was 
no  need  to  change  something  that  was 
working.  The  FAA  acknowledges  that 
TRSA's  are  functional  and  beneficial,  to 
a  point  However,  the  NAR  Task  Group 
did  not  fault  individual  TRSA  locations 
but  the  TRSA  program  itself  and 
recommended  its  replacement.  The  FAA 
concurred  with  that  assessment  and  has 
determined  that  the  ARSA  program  is 
an  improvement  over  the  TRSA  program 
from  the  standpoints  of  both  safety  and 
service.  Thus,  the  quality  of  service 
being  provided  at  TRSA  locations 
should  not  constitute  a  roadblock  to 
improvement 

Several  commenters  faulted  the 
manner  in  which  comments  were 
stmunarized  in  the  informal  airspace 
meetings,  and  requested  that  additional 
meetings  be  held  and  a  court  recorder 
employed  to  make  a  verbatim  transcript 
The  FAA  does  not  agree  with  this 
recommendation.  These  proposals  fall 
under  informal  rulemaking,  and 
therefore,  neither  the  Administrative 
Procediu^s  Act  nor  agency  regulations 
require  formal  hearings.  The  agency 
exceeded  basic  requirements  in  holding 
informal  meetings,  and  the 
summarization  of  comments  made  at 
those  meetings  and  placing  them  in  the 
public  docket  is  in  Kill  compliance  with 
procedural  requirements.  "The  docket  is 
open  to  the  public,  and  anyone  may 
review  that  summary  to  determine  if 
their  position  has  been  adequately 
summarized.  Provision  is  also  made  for 
written  comments  to  the  docket  and 
thus,  parties  may  reiterate  their 
comments  in  writing,  correct  any  error 
they  perceive  in  the  agency's  summary, 
or  expand  upon  the  summarization. 
Additionally,  the  FAA  believes  the 
informal  nature  of  these  meetings 
proved  to  be  most  beneficial  to  the 
agency  in  reaching  its  decisions. 

AOPA.  EAA,  and  other  commenters 
requested  that  no  5-  to  10-mile  circles  be 
segmented  and  that  a  single  altitude  be 
established  at  the  highest  level  of  any 
segment  proposed.  "The  FAA  has 
established  several  ARSA's  that  have 
varying  base  altitudes.  TTie  FAA 
acknowledged  that  segmentation  was  a 
deviation  from  the  NAR 
recommendation  when  the  ARSA  final 
rule  was  adopted  (50  FR  9250,  9252, 
March  6, 1985).  The  recommendation 
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was  for  die  boM  akitad*  i«  Uwaabieet 
area  to  be  l,2afr  festefbove  fioBid  kvel 
( AGL)  and  wvaM  haw  remlled  in  Inae 
altitadea  rising  and  ftillh^in  eonoert 
with  the  undnlying  teixaia.  Tbm  FAA 
believes  that  segsisntation  rimplifies 
ARSA's  for  the  several  locatfone  where 
it  is  employed,  yet  eslabttahes 
regulatory  airspece  whetr  needed. 

Several  comments  elaimed  the 
reduced  separation  standacds  of  die 
ARSA  program  wouid  decogate  radiec 
than  enhance  safety.  The  elinunatfoB  of 
the  Stage  III  separation  reqoirenieDts 
was  recommended  hy  users.  aU  of  whom 
are  vitally  interested  in  aviation  safety, 
and  adopted  by  the  FAA.  This  aspect  of 
the  AR&\  program  received 
considerable  FAA  attention  during  the 
confirmation  period  at  Austin,  TX,  and 
Columbus.  OR  The  FAA  agrees  with 
the  task  group  thai  the  Stage  HI 
separation  standards  are  not  needed  for 
safety  in  a  mandatory  participation, 
area. 

Several  commenters  requested  that 
the  ARSA  be  described  in  statute  rather 
than  nautical  miles.  Numerous  user 
organizations  and  the  National  Airspace 
Review  itself  have  recommended  that 
the  FAA  adopt  nautical-mile 
descriptions  rather  than  statute.  It  is  the 
intention  of  the  FAA  to  establish  all  new 
descriptions  according  to  that 
recommenda  tion. 

AOPA  commented  that  FAA 
underestimated  the  one-time  cost  of 
distributing  Letters  to  Airmen  and  the 
Advisory  Circular,  and  neglected  costs 
related  to  the  informal  pi^hc  meetings. 
Both  of  these  issues  were  discussed  in 
the  detailed  regulatory  evahiaticm  of  the 
NPRM,  which  has  been  available  in  the 
regulatory  docket  since  pid)Hcation  of 
the  NPRM.  The  availability  of  this 
detailed  evaluation  was  indicated  in  the 
introductory  paragraph  of  the  regulatory 
evaluation  summary  included  in  the 
Federal  Register  Notice  of  proposed 
rulemaking  (50  FR  27528,  27S3a  July  3. 
1985).  AOPA's  comments  assumed  that 
every  active  pilot  would  be  notified  at 
least  once,  (tewever,  FAA  intends  to 
mail  individual  Letters  to  Airmen  only  to 
those  pilots  living  in  the  vicinity  o£ 
ARSA  sites,  and  consequently  its  cost 
estimate  is  less  than  that  of  AOPA. 
Further,  as  FAA  indicated  in  the 
detailed  regulatory  evaluation,  the 
expenses  associated  with  public 
meetings  will  be  inoBred  regardless  of 
whether  or  not  an  ARSA  is  ultimately 
established  at  a  proposed  site,  and 
consequently  these  expenses  are  more 
appropriate^  considered  sunken  costs 
attributable  to  the  rulemakii^  process 
rather  than  implementation  costs  of  the 
ARSA  prepam.  Similarly,  infeaaation 


on  ARSA's  Wlewing  tin  estahiihiBeafi 
of  a  oew  site  wil  «fao  be  diHendoaCad 
at  aviation  safety  se— inars  condacted 
througheot  tbe  ooantqp>  by  vazieas 
diiMct  offioM.  Th«M  aBBfann  are 
regularly  provided  by  tie  FAA  to 
discusa  a  variety  of  aviattoa  s^ty 
issues,  and  theaefdievfiU  net  involve 
any  addttionol  eoata  strictly  as  a  nsrAt 
of  the  ARSA  proywn. 

Some  commenters  questioned  whether 
the  FAA  considered  the  impact  of  the 
proposed  ARSA's  on  imfividnals  in 
making  its  Regulatory  Pfexibility 
Determination,  and  whether  the 
threshold  for  determining  if  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  had  been 
exceeded  because  some  small  entities 
might  be  impacted.  The  Regulatory 
Flexibility  Act  of  1980  [RFA)  was 
enacted  by  Congress  to  ensiire  that 
small  entities  are  not  uimecessarily  and 
disproportionately  burdened  by 
government  regulations.  SmaO  entities 
are  independently  owned  and  operated 
small  businesses  and  small  not-for-profit 
organizations.  Individual  citizens,  as 
such,  are  not  considered  small  entities 
under  the  terms  of  the  RFA;  however,  an 
individual  whose  business  la  a  sole 
proprietorship  would  be  oonsidesad  a 
small  entity  under  the  RFA.  The  small 
entities  which  could  be  potentially 
affected  by  implementation  of  the  ARSA 
program  are  the  fixed-base  operators, 
flight  schools,  agricultural  operations 
and  other  small  aviation  businesses 
located  at  satelUte  airports  located 
within  5  nautical  miles  of  the  ARSA 
center.  If  the  mandatory  participation 
requirement  were  to  extend  down  to  the 
surface  at  these  airports,  where  under 
current  regulations  participation  in  the 
TRSA  and  radio  communication  with 
ATC  is  voluntary,  operations  at  these 
airports  might  be  altered,  and  some 
business  could  be  lost  to  airpotta 
outside  of  the  ARSA  core.  Because  FAA 
is  excluding  almost  every  satelHte 
airport  located  within  the  5-nautical- 
mile  ring  to  avoid  adversely  impacting 
their  operations,  and  in  some  cases  vdll 
achieve  the  same  purposes  through 
Letter*  of  A^vement  between  ATC  and 
the  affected  airports  establishing  special 
procedures  for  operating  to  and  from 
these  airports.  FAA  expects  to  virtually 
eliminate  any  adverse  impact  on  the 
operations  of  nnall  satellite  airports 
which  potentially  could  result  from  the 
ARSA  program.  Therefore,  a  substantial 
number  of  small  entities,  defined  hi  FAA 
Order  2100.14,  "Regnlatory  Flexibdity 
Crileria  and  Guidance,"  as  more  than 
one-third  (but  not  less  than  eleven)  of 
the  small  entities  subject  to  a  prqMwed 


rule,  clearly  will  not  be  iopaeted  by  tins 
rulemaking. 

Commenta  received  bom  tha  Air  Une 
Pilots  Association  (ALPA)  were 
generally  supportive  of  dw  propeaejf 
ARSA'a.  However.  ALPA  indicated 
some  reservations  and  requested  that  afl 
controlled  airspace  nwithin  5  nnlaa  «f  the 
candidate  airports  extend  ta  tha  surface. 
Additionally,  ALPA  requested  that  no 
base  altitudes  of  5-  to  10-mile  drdes  be 
higher  than  1.200  Ceet  MSL  Both  of  diese 
requests  are  in  line  with  the  NAR 
recommendations,  and  ALPA  claims 
adoption  would  promote 
standardization  and  simplification.  Tha 
FAA  acknowledges  that  the  ALPA 
requests  were  recommended  by  tiie 
NAR.  and  the  agency  has  adopted  the 
recommended  model  and  supports  the 
goals  of  standardization  and 
simplification.  However,  not  all  airports 
and  their  associated  air  traffic  flows  can 
accommodate  a  standardized  modd. 
The  FAA  is  designating  ARSA's  ti»t 
exceed  their  predecessor  TRSA's  from 
the  standpoints  of  safety,  service, 
standardization,  and  simplification. 
Cutouts  have  been  provided  when  they 
woidd  not  derogate  safety  and  service 
and  not  to  do  so  would  have  created  an 
undue  economic  burden  without  a 
commensurate  improvement  in  safety. 

The  Air  Tcan^Kvt  Associatioo 
endorsed  the  proposed  designations  as 
an  improvement  in  safety. 

The  Regional  Airiine  Aasodatioa 
(RAA)  commented  that  the  piupoeed 
ARSA's  received  dieir  general  siqiport 
RAA,  however,  strongly  objected  to  the 
FAA's  liberal  use  of  cutouts  for 
secondary  airports  that  would  hove 
otherwise  been  located  on  the  ARSA 
"floor."  The  RAA  rationale  was  diet  the 
exclusion  of  these  airports  deprives 
commuter  airlines  of  the  safety  and 
services  of  the  ARSA.  As  was  indicated 
when  the  ARSA  rule  was  adopted,  pilots 
landing  at  satellite  airports  will  be 
provided  service  until  they  are  in 
contact  with  the  airport  traffic  control 
tower  et  the  satellite  airport  or  until 
they  are  instructed  to  chisnge  the 
appropriate  airport  frequency.  Tbe  FAA 
has  established  cutout  boimdaiies  as 
close  as  possible  to  these  secosidary 
'  airports.  As  a  result  in  most  cases 
designated  ARSA  airspace  exists 
beyond  the  point  where  that 
communications  transfer  and 
termination  of  ARSA  services  will  be 
necessary  whether  a  cutout  exists  ac 
not. 

The  General  Aviation  Manofacforers 
Association  endorsed  the  ARSA's  ss  an 
imporvementin  safety  and  concurred 
with  the  FAA's  piuloeophy  regarding 
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■ome  deviation  from  the  standard 
model 

Comments  on  Particular  Locatioas 

Albany  County  Airport,  NY 

Several  commenters  requested  the 
2.400  feet  MSL  altitude  of  the  segment  to 
the  east  be  ejqtanded  to  encompass  the 
entire  eastern  half  of  the  ARSA.  The 
primary  rationale  was  to  provide  easier 
access  by  nonpartidpating  aiitTaft  to  ^ 
Rensselaer  Air  Park.  In  response  to 
these  comments,  the  FAA  has  expanded 
the  area  of  the  2,400  foot  segment  to 
include  that  airspace  overlying 
Rensselaer  Air  I^iriL 

Anchorage  International  Airport,  AK 

Several  commenters  requested  the 
designation  of  the  ARSA  in  areas  where 
violations  of  Part  93  airspace  are 
purportedly  common.  The  rational  for 
this  request  is  that  violations  of  Part  93 
regulations  would  be  discouraged  or 
detected  The  FAA  does  not  agree  with 
this  suggestion.  Decisions  on  whether  or 
not  to  establish  ARSA  airspace  must  be 
predicated  upon  factors  pertinent  to  the 
ARSA  program. 

The  Alaska  Chapter  of  the  Ninety- 
Nines  faulted  the  proposal  due  to  the 
restriction  on  ultralights  and  parachute 
jumping,  and  claimed  that  the  ARSA 
rule  did  not  provide  for  manned 
balloons.  Manned  balloons  are  aircraft 
and  their  operation  is  governed  by  14 
CFR  91.88.  Balloons  therefore  do  not 
require  an  extra  provision  as  is  required 
for  ultralights  and  parachute  jumping 
The  requirement  for  ultrali^t  and 
parachute  jumping  is  that  approval  from 
ATC  must  be  obtained  prior  to 
conductii^  such  operations.  The  FAA 
foresees  little  if  any  inconvenience 
imposed  upon  these  activities  unless 
conflicting  aircraft  operations  would 
make  them  unsafe  for  participants  as 
well  as  others. 

The  Ninety-Nines  also  claim  that  due 
to  the  mandatory  provisions  of  ARSA's 
an  increase  in  traffic  would  occur  which 
would  give   rise  to  a  reclassification  of 
air  traffic  controllers  with  its 
commensurate  increase  in  salary,  and 
that  the  increase  in  controller  salaries 
was  not  reflected  in  the  evaluation. 
Reclassification  of  Cadlities  occurs 
%vhenever  tiie  amount  of  air  traffic 
handled  by  a  facility  increases  to  certain 
tiireshold  levels  and  is  maintained  for  a 
period  of  time.  Due  to  the  general 
increase  in  air  traffic  reclassifications 
will  occur  with  or  without  the  ARSA. 
However,  since  the  amount  of  traffic 
handled  by  the  Anchorage  facility  at 
this  time  is  significantiy  below  tiie 
threshold  for  the  next  reclassification. 


no  change  in  controller  salaries  is 
anticipated  due  to  ARSA  designation. 

Comments  were  also  received  from 
the  Ninety-Nines  which  faulted  the 
Regulatory  Evaluation's  estimates  in  the 
delays  that  would  be  incurred.  The 
rationale  for  their  claim  was  that  die 
evaluation  was  based  upon  experience 
in  the  "lower  48"  and  did  not  consider 
the  higher  percentage  of  aircraft  without 
transponders  in  the  Alaska  area.  The 
estimates  upon  which  the  evaluation 
was  based  were  provided  by  FAA 
personnel  in  Alaska  that  are  familiar 
with  local  characteristics.  Also, 
operation  in  an  ARSA  does  not  require  a 
transponder. 

An  ad-hoc  committee  was  formed  and 
made  comment  to  the  public  docket  The 
committee  comprised  representatives 
from  the  Alaska  Airmen's  Association, 
the  Alaska  Seaplane  Pilots  Association, 
the  Alaska  Air  Mushers  Hot  Air  Balloon 
Association,  the  Richardson  Flying  Club, 
die  Alyeska  Air  Service,  tiie  Alaska 
Ninety-Nines,  the  U.S.  Department  of 
Interior,  the  Alaska  Aviation  Safety 
Foundation,  the  Ehnendorf  Aero  Qub, 
and  Rust's  Flying  Service.  Comments 
were  received  firom  the  Alaska  Air 
Carriers  Association  endorsing  the 
recommendation  of  the  ad-hoc 
committee,  and  the  committee  worked 
closely  with  representatives  of  the 
Department  of  Defense  (DOD)  from 
Elmendorf  Air  Force  Base,  although 
separate  comments  were  submitted  by 
the  committee  and  DOD. 

Both  the  committee  and  DOD 
referenced  the  special  needs  of  Alaskan 
pilots.  The  FAA  agrees  with  and  has 
adopted  most  of  the  committee/DOD 
recommendations.  The  major 
recommendations  submitted  by  both 
groups  that  have  been  adopted  by  the 
FAA  are  deletion  of  a  major  portion  of 
the  proposed  ARSA  toward  the  east  of 
Anchorage;  boundary  lines  that  are  in 
agreement  with  Part  93  airspace 
designations;  the  use  of  more  visible 
landmarks  to  delineate  the  ARSA; 
accommodations  for  pilots  operating  to 
qnd  from  Merrill;  and  ARSA  designation 
for  Elmendorf  traffic. 

The  FAA  has  not  adopted  all  of  the 
committee's  recommendations,  however. 
The  committee  recommended  that  the 
southerly  line  that  delineates  the  ARSA 
to  the  southeast  begin  at  a  point  closer 
to  Anchorage  International  Airport  than 
the  3.e-mile  point  that  has  been 
established.  The  FAA  selected  tills  point 
because  of  the  visibility  of  the 
intersection  of  the  two  roads  and  to 
provide  required  airspace  for  aircraft 
using  the  west  runways  into  Anchorage. 
The  committee  also  recommened  that 
the  altitudes  of  tiie  S-  to  ID-mile  circle 


north  of  the  power  lines  be  established 
at  1.200  to  2.000  feet  MSL  The 
establishment  of  1,400  feet  MSL  as  the 
lower  limit  is  required  due  to  terrain;  the 
continuance  of  4.100  feet  as  the  upper 
limit  in  this  area  provides  a  degree  of 
simplicity  and  standardization  for  an 
adinittedly  complex  terminaL  The 
committee  also  requested  that  the  3S0*T 
bearing  be  moved  westerly  at  mid- 
channel  to  provide  for  Lake  Hood 
departures  not  desiring  ARSA  services. 
The  FAA  has  established  that  bearing 
from  Anchorage  International  Airport  to 
the  10-mile  arc  This  decision  promotes 
standardization  and  simplicity  and 
provides  for  pUots  landing  Runway  14  or 
departing  Runway  32  at  Anchorage. 

In  addition  to  some  of  the  above,  the 
DOD  requested  the  area  to  the  east  of 
the  350T  bearing  be  established  from 
1.200  to  2.000  feet  MSL  As  indicated 
above  a  lower  limit  of  1,400  feet  MSL  is 
required  due  to  terrain  and  an  upper 
limit  of  1,900  feet  MSL  provides 
designated  airspace  that  is  in  accord 
with  the  Part  93  traffic  pattern  for 
Elmendorf. 

Bradley  International  Airport,  Windsor 
Locks.  CT 

AOPA  and  other  commenters 
requested  that  if  Bradley  International 
Airport  were  to  receive  an  ARSA 
designation,  the  floor  of  the  S-  to  lO-mile 
circle  be  established  at  2,500  feet  MSL 
because  the  proposed  floor  of  2.100  feet 
MSL  would  force  pilots  downward  over 
populated  areas  in  making  approaches 
to  Brainard.  Ellington.  Robertsoa 
Simsbury,  and  Skylark  airports.  Two  of 
the  five  airports  mentioned  are  beyond 
the  10-mile  radius  of  the  Bradley 
International  Airport  The  Highest  field 
elevation  involved  is  253  feet  MSL  and 
2.100  feet  MSL  provides  more  than 
sufficient  altitude  for  minimum  altitude 
clearance  for  pilots  operating  into  or  out 
of  these  airports.  Additionally,  although 
the  FAA  proposed  a  constant  altitude  of 
2.100  feet  MSL  for  tiie  shelf,  an  altitude 
of  1,700  feet  MSL  Uirough  the  major 
portion  of  the  cirole  would  have  been 
more  consistent  with  the  standard 
ARSA  configuration.  This  lower  floor 
will  likely  be  made  the  subject  of  future 
rulemaking,  but  is  not  adopted  at  this 
time. 

AOPA  and  other  commenters 
requested  that  if  Bradley  was  to  be 
designated  an  ARSA  that  the 
Connecticut  River  be  used  as  the 
eastern  boundary  of  the  ARSA  since  the 
river  was  a  popular  flyway.  The 
Connecticut  River  passes  within  4  miles 
of  the  airport  and  is  within  the  airport 
traffic  area.  Thus,  the  two-way  radio 
communications  requirement  for  pilots 


making  such  a  transition  below  3,000 
feet  MSL  is  not  new.  One  cardinal 
purpose  of  the  ARSA  program  is  for  air 
traffic  controllers  to  be  able  to  relay 
positive  traffic  information  to  pilots 
flying  in  such  proximity  to  busy  airports. 
The  popularity  of  this  flyway  argues 
strongly  for  the  need  to  provide  ARSA 
services  to  pilots  arriving  and  departing 
from  Bradley. 

The  proprietor  of  Roberts  Farm 
Airport,  a  private  use  airport  located  5 
statute  miles  southeast  of  Bradley 
International  Airport,  requested  a  cutout 
for  Roberts  Farm  Airport.  Traffic  at 
Roberts  Farm  Airport  is  limited  due  to 
the  restricted  use  of  the  airport. 
However,  the  local  FAA  radar  approach 
control  facility  is  willing  to  enter  into  an 
agreement  with  the  airport  proprietor  to 
accommodate  operations  at  that  airport. 
For  the  above  reasons,  the  FAA  does 
not  believe  that  a  regulatory  exception 
to  the  standard  configuration  of  the 
ARSA  is  warranted  for  Roberts  Farm 
Airport,  and  a  cutout  for  that  airport  has 
not  been  adjopted. 

Capital  City  and  Harrisburg 
International  Airports 

On  the  basis  of  comments  received 
during  the  comment  period  and  an 
internal  evaluation  of  facility  equipment, 
it  has  become  evident  to  the  FAA  that 
some  modification,  or  possible 
replacement,  of  the  existing  radar  is 
required  in  order  to  provide  optimum 
services  at  these  two  airports. 
Therefore,  the  FAA  is  not  designating 
ARSA's  at  these  airports  at  this  time. 

Corpus  Christi  International  Airport,  TX 

The  local  AOPA  representative  and 
other  commenters  agreed  with  the 
proposed  designation  of  Corpus  Christi 
as  an  ARSA  provided  the  floor  of  the  5- 
to  IG-mile  circle  was  raised  in  the 
vicinity  of  obstructions  to  the  west  of 
the  airport.  The  FAA  has  provided 
segmentation  to  the  west  to 
accommodate  this  need. 

Several  commenters  indicated  their 
unqualified  support  of  the  proposed 
designation  as  an  improvement  in  safety 
and  service. 

Long  Island  MacArthur  Airport,  Islip, 
NY 

A  large  number  of  comments  were 
received  objecting  to  implementation  of 
an  ARSA  at  MacArfhur  Airport,  based 
on  general  objections  to  the  ARSA 
program  or  on  concern  about  the  effects 
of  such  an  ARSA  on  some  particular 
aspect  of  VFR  flying  in  the  Long  Island 
area.  General  comments  on  the  program 
and  on  FAA  resources  have  been 
addressed  above.  After  considering 
specific  comments,  the  FAA  has  made 


substantial  modifications  in  the 
proposal  in  recognition  of  local  needs. 
The  specific  comments  and  responses 
are  summarixed  below. 

AOPA  and  other  commenters  claimed 
that  pUots  will  have  to  contend  with 
high  obstructions  to  the  north  of 
MacArthur  beneath  the  floor  of  the 
ARSA.  For  this  reason,  the  FAA  has 
raised  the  base  altitude  of  the  6-  to  10- 
mile  circle  to  1,500  feet  MSL  Pilots  may 
also  avoid  the  obstructions  simply  by 
transiting  ARSA  airspace.  However,  if 
pilots  elect  to  navigate  under  the  ARSA 
5-  to  10-mile  shelf,  the  obstnictions  can 
be  cleared  laterally  a»  well  at  vertically 
in  compliance  witb'FAR  91.79. 

The  Soaring  Society  of  America, 
AOPA,  EAA,  and  others  requested  that 
some  provision  be  made  for  the  soaring 
activity  at  Brookhaven  Airport  The 
FAA  has  established  a  cutout  for 
operations  out  of  Brookhaven.  and  the 
ARSA  is  clear  of  Brookhaven  by  2 
nautical  miles. 

AOPA  claimed  the  700-foot  ceiling  for 
the  Bayport  Aerodrome  cutout  was 
insufficient  and  would  force  aircraft  to 
fly  too  low  over  the  water,  and  that  the 
boimdaries  of  the  cutout  should  be 
modified  to  allow  fi^er  access.  The  700- 
foot  ceiling  and  boundaries  are  in 
keeping  with  local  procedures  as  they 
existed  prior  to  the  proposal  and  have 
been  deemed  sufficient  by  local 
operators. 

AOPA  claimed  the  costs  of  equipping 
no  radio  aircraft  based  at  Bayport  was 
not  reflected  in  the  Regulatory 
Evaluation.  Since  a  cutout  has  been 
provided  at  the  Bayport  airport,  owners 
of  no  radio  aircraft  will  not  be  required 
to  purchase  two-way  radios. 

AOPA,  EAA,  and  other  commenters 
requested  some  modification  of  the 
proposed  ARSA  due  to  the  heavy  use  of 
the  shorelines  for  VFR  traffic  and  to 
eliminate  the  need  for  pilots  not  wishing 
to  participate  to  fly  over  water.  In 
response  to  these  comments,  the  FAA 
has  limited  the  ARSA  to  north  of  Fire 
Island  and  south  of  Long  Island  Sound. 

AOPA  and  other  commenters  claimed 
that  flight  training  in  the  MacArthur 
area  would  be  negatively  impacted. 
FAA  air  traffic  control  personnel  are 
establishing  local  agreements  with  flight 
training  schools  to  provide  for  their 
training  needs. 

Navy  Pensacola,  Pensacola  Regional, 
and  Navy  Whiting  Airports 

AOPA,  EAA,  and  other  commenters 
claimed  the  miUtary  airports  did  not 
meet  the  NAR  criteria,  and  thus,  should 
not  be  designated  ARSA  airports.  The 
applicable  portion  of  the  criteria  is  to 
propose  designation  of  an  ARSA  at  any 
airport  with  an  operational  airport 


traffic  control  tower  serviced  by  a  Level 
in,  IV,  or  V  radar  approach  control 
fadhty  and  currently  contained  within  a 
TRSA.  The  two  military  airports  come 
within  that  provision  and  are  qualified 
under  the  NAR  criteria  as  viable  ARSA 
candidates. 

AOPA.  EAA,  and  other  commenters 
requested  that  if  ARSA's  were  to  be 
established  at  the  three  candidate 
airports  that  the  floor  altitudes  of  the  S- 
to  10-mile  circles  be  established  at 
constant  altitude.  Several  commenters 
requested  that  that  altitude  be  1,500  feet 
MSL  Based  upon  the  evaluation  of  this 
concept,  the  FAA  has  determined  that 
an  equivalent  level  of  safety  and  service 
can  be  achieved  by  the  establishment  of 
all  three  floors  at  1,400  feet  MSL  This 
achieves  the  standardization  and 
simplicity  commenters  requested  with 
less  deviation  from  the  1,200  foot  AGL 
national  standard. 

Some  commenters  requested  that  if 
ARSA's  were  designated,  all  but  the  5- 
mile  circles  should  be  eliminated.  The 
FAA  does  not  agree.  This  would  be  a 
sharp  departure  from  the  recommended 
standard  without  commensurate 
justification.  The  FAA  agrees  with  the 
NAR  Task  Group  recommendation  that 
ARSA  services  should  be  mandatory 
within  the  10-mile  area. 

AOPA,  EAA,  and  other  commenters 
requested  that  the  cutouts  for  Ferguson 
and  MUton  T  Airports  be  raised  to  the 
altitude  of  the  5-  to  10-mile  floors,  1,400 
feet  MSL  Both  cutouts  were  proposed  to 
700  feet  MSL  The  altitiide  of  700  feet 
MSL  is  in  keeping  with  past  procedures 
and  practices  at  these  two  airports,  and 
to  raise  the  altitudes  would  not  be 
beneficial  to  operators  at  these  airports. 
Accordingly,  the  FAA  has  adopted 
cutouts  for  the  airports  iq>  to  700  feet 
MSL  ^^.. 

AOPA.  EAA,  and  others  claimed  that 
ARSA  designation  at  these  locations 
would  virtually  eliminate  flight  training 
areas  within  the  Pensacola  area. 
Personnel  at  the  Pensacola  Approach 
Control  Facility  will  establish  a  local 
agreement  with  those  involved  with 
flight  training  to  ensure  the  integrity  of 
the  ARSA  as  well  as  meet  local  flight 
training  needs. 

AOPA,  EAA,  the  Soaring  Society  of 
America,  and  other  commenters 
,  requested  a  cutout  to  accommodate  the 
soaring  activity  at  Coastal  Airport  The 
latter  is  located  beyond  ARSA  limits 
and  the  FAA  does  not  believe  a  cutout  is 
warranted.  The  raising  of  the  base 
altitude  of  the  5-  to  10-mile  circles  at 
Navy  Pensacola  and  Pensacola  Regional 
provides  additional  airspace  within 
which  pattern  work  can  be  performed  at 
Coastal  and  180  degrees  is  available  for 
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soaring  activities  at  all  altitudes.  The 
recent  near  mid-air  collision  involving  a 
gbder  emphasizes  the  need  for  the 
ARSA  as  designated. 

Several  commenters  supported  the 
proposed  ARSA  designations  as  safety 
improvements  imposing  little  if  any 
negative  impact  on  local  users.  Some 
commenters  were  supportive  of  the 
designations  contingent  upon  the 
establishment  of  a  single  base  altitude 
for  the  contiguous  areas.  In  response  to 
these  comments  the  FAA  has 
established  a  single  base  altitude. 

Sevovl  coounenters  requested  that 
the  Navy  Whiting  ARSA  be  effective 
only  during  the  hours  that  the  airport 
traffic  control  tower  was  in  operation. 
This  suggestion  has  been  adopted. 

San  Antonio  International  Airport,  TX 

AOPA  and  other  commenters 
requested  a  cutout  for  the  Twin-Oaks 
Airport  These  requests  were  based 
upon  the  need  to  provide  ingress  and 
egress  for  the  no  radio  aircraft  based  at 
Twin-Oaks  and  the  need  to  provide 
airport  facilities  for  transiting  no  radio 
aircraft  A  group  of  users  sulunitted  a 
single  comment  outlining  projected 
economic  costs,  that  would  be  incurred  if 
a  cutout  was  not  provided  for  Twin- 
Oaks.  Runway  12R/30L.  which  is  the 
primary  instrument  runway,  is 
scheduled  for  total  reconstruction.  A 
temporary  VOR  is  currently  being 
installed  to  utilize  Runway  3/21  to 
accommodate  instnmient  traffic  during 
the  estimated  fifteen-month 
reconstruction  period.  Due  to  the 
proximity  of  the  Twin-Oaks  Airport  to 
the  final  approach  course  of  the  revised 
VOR  approach  it  is  imperative  that  San 
Antonio  Approach  Control  Facility  be 
aware  of  ail  traffic  in  ttie  Twin-Oaks 
area.  Therefore,  a  cutout  is  not  provided 
•fertile  airport  itself.  However,  a  local 
agreement  will  be  established  between 
San  Antonio  Approadi  Control  Facility 
and  the  operators  of  die  no  radio 
aircraft  based  at  Twin-Oaks.  Due  to  the 
amount  of  traffic  into  the  San  Antonio 
Airport  it  is  not  possible  to  make 
standard  provisions  for  transient  no 
radio  airtnfl  which  would  achieve  an 
equivalent  degree  of  safety.  However, 
other  pilots  of  no  radio  aircraft,  though 
not  signatory  to  the  local  agreement 
may  contact  San  Antonio  Approach 
C<mtroI  in  advance  for  individual 
instnicfions.  Approval  will  be  granted  in 
accordance  witii  the  procedures 
established  in  the  agreement  on  a  traffic 
permitting  basis.  Although  this  provision 


creates  some  inconvenience,  it  is  minor 
in  view  of  the  safety  considerations 
involved. 

AOPA  and  other  commenters 
requested  that  the  floor  of  the  6-  to  10- 
mile  drde  not  be  segmented  and  that 
the  entire  floor  be  established  at  2,200 
feet  MSL.  These  requests  were  largely 
based  upon  the  claim  that  there  were  no 
available  landmarks  that  delineated 
segment  boundaries.  It  is  the 
responsibility  of  pilots  to  be  aware  of 
their  location  at  all  times,  and  the  lack 
of  immediate  landmarks  alone  is  not 
sufficient  reason  to  avoid  the  use  of 
airspace  boundaries.  Furthermore,  the 
question  of  the  se^ent  boundaries 
would  arise  very  seldom  since  it  would 
only  be  pertinent  when  a  pilot  was  close 
to  one  of  the  boundaries  and  within  an 
altitude  stratum  of  200  feet 

Some  commenters  indicated  that  it 
might  not  be  possible  to  establish  two- 
way  radio  communications  on  the 
groimd  at  Twin-Oaks,  and  thus,  delays 
would  be  incurred.  The  requirement  for 
departures  fitim  a  satellite  airport  is  to 
establish  two-way  radio 
communications  while  on  the  ground  or 
as  soon  as  practicable  after  departure. 
Thus,  no  delays  will  be  incurred  due  to 
the  requirement  for  departures  bom 
Twin-Oaks  to  participate. 

The  Air  Transport  Association  and 
other  commenters  favored  the 
designation  of  the  airport  without  a 
cutout  or  without  alteratitm  to  the 
proposed  floor  of  the  5-  to  10-mile  circle. 

Several  commenters  suggested  that 
the  outer  area  of  the  ARSA  b^  included 
as  regulatory  airspace  and  charted 
accordingly.  This  suggestion  goes 
beyond  the  scope  of -the  proposfd.  and 
was  not  considered  in  adoption  of  the 
final  rule.  In  any  event  the  FAA 
continues  to  beUeve  that  the 
establishment  of  regulatory  airspace 
beyond  the  10-mile  limit  is  not 
warranted  at  this  time. 
Syracuse  Hancock  International 
Airport,  NY 

Several  commenters  requested  that 
2.700  feet  be  established  as  the  base 
altitude  of  the  5-  to  10-mile  circle.  The 
FAA  does  not  agree  with  this  request 
Due  to  terrain  in  the  vicinity  of  the 
Hancock  Airport  it  is  necessary  to    ' 
establish  altitude  segments  in  order  to 
provide  the  level  of  safiety  and  service 
envisioned  with  the  ARSA  program.  To 
improve  ease  of  navigation,  the  bearings 
delimiting  the  segments  have  been 
altered. 


Theodore  Francis  Green  State  Airport, 
Providence,  RI 

Due  to  a  high  proportion  of  personnel 
changes  anticipated  at  the  local  FAA 
radar  approach  control  facility  at  this 
airport  in  the  near  future,  the  FAA  is  not 
designating  an  ARSA  at  this  airport  at 
this  time. 

Tulsa  International  Airport,  OK 

AOPA  tmd  other  commenters 
requested  that  some  provision  be  made 
for  the  training  areas.  Local  FAA 
personnel  are  establishing  local 
agreements  with  concerned  parties  to 
provide  for  this  need. 

The  local  AOPA  representative  was 
not  opposed  to  ARSA  designation  but 
recommended  that  the  floor  of  the  5-  to 
10-mile  circle  be  raised  to  2,500  feet  MSL 
coincidental  with  the  base  of  the  TRSA. 
Other  cdmmenters  recommended  the 
base  altitude  be  raised  to  2.300  feet  MSL 
in  certain  segments.  In  response  to  these 
comments,  the  FAA  has  raised  the  floor 
of  tiie  ARSA  to  2.300  feet  MSL 
throughout  the  5-  to  10-mile  circle.  This 
can  be  done  without  derogation  of 
safety  or  service.  i 

Other  Comments 

A  number  of  other  comments  were 
received  addressing  matters  beyond  the 
scope  of  these  proposals  such  as 
charting,  the  number  of  firequencies 
depicted  on  a  chart,  the  general  design 
featiires  of  an  ARSA.  etc  The  FAA  will 
give  consideration  to  all  of  the  points 
raised  in  these  comments  but  will  not 
address  them  as  a  part  of  this 
rulemaking. 

Regulatory  Evaluation 

Those  comments  which  addressed 
information  presented  in  the  Regulatory 
Evaluation  of  the  NPRM  have  been 
discussed  above.  A  detailed  Regulatory 
Evaluation  of  the  final  rule  has  been 
placed  in  the  regulatory  docket. 

This  evaluation  has  been  revised  from 
the  original  evaluation  of  the  NPRM  to 
reflect  the  deletion  of  the  Harriaburg 
and  Providence  airports  from  the  final 
rule.  The  necessary  corrections  relating 
to  the  error  in  the  estimate  of  time 
savings  at  Tulsa  discussed  previously 
have  been  made  as  weO. 

Briefly,  tiie  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
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are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  it  is  difficult  to 
specifically  attribute  the  standardization 
benefits,  as  well  as  the  safety  benefits, 
to  individual  ARSA  sites.  Finally,  until 
more  experience  has  been  gained  with 
ARSA  operations,  estimates  of  both  the 
efficiency  improvements  resulting  in 
time  savings  to  aircraft  operators,  and 
the  potential  delays  resulting  from 
mandatory  participation,  will  be  quite 
preliminary. . 

ATC  personnel  at  some  facilities 
'anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal, 
and  that  efficiency  gains  will  be  realized 
fitim  the  start.  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
intial  adjustment  period.  Nevertheless, 
to  the  extent  that  these  costs  and 
benefits  have  been  quantified,  the 
overall  total  aimual  time  savings  benefit 
of  $1.0  million  is  approximately  six 
times  greater  than  the  estimated  $179 
thousand  in  overall  annual  costs  for  the 
ARSA  sites  established  by  this  rule. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  the  group 
of  ARSA  sites  established  by  this  rule 
typify  the  benefits  which  FAA  expects 
to  achieve  nationally  fivm  the^ARSA 
program.  These  benefits  are  expected  to 
be  achieved  without  any  additional 
controller  staffing  or  radar  equipment 
costs  to  the  FAA. 

In  addition  to  those  operational 
efficiency  improvements,  establishment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  fiom  less  than 
$100  thousand,  to  as  much  as  $300 
million,  for  each  accident  prevented. 

For  these  reasons,  FAA  expects  that 
the  ARSA  sites  established  in  this  rule 
will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Determination 

Under  the  terms  of  the  Regulatory 
Flexibility  Act,  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  FlexibiUty 
Determination  was  published  in  the 
NPRM,  and  those  comments  which 
addressed  it  have  been  discussed  above. 
For  the  reasons  presented  in  the  NPRM 
and  clarified  in  the  Discussion  of 
Comments,  FAA  has  determined  that 


this  rulemaking  action  ia  not  expected  to 
affect  a  substandal  number  of  small 
entities.  Therefore,  the  FAA  certifies 
that  this  regulatory  action  will  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  the  11  airports 
listed  below.  This  action  does  not 
establish  ARSA't  at  the  Capital  Gty 
and  Harrisburg  International  Airports  at 
Harrisbuig,  PA,  or  the  Theodore  Francis 
Green  State  Airport,  Providence,  RI. 
Each  location  designated  is  a  public  or 
military  airport  at  which  a 
noiu«gulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currenUy  in  effect 
Establishment  of  each  ARSA  will 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
each  of  the  affected  locations  will 
reduce  the  risk  of  midair  coUision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  and 
(2)  is  not  a  "sigmficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  rad^  service 
areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audioiity:  49  U.S.C.  1346(a]  and  1354(a);  40 
U.S.C  lOeig)  (ReviBed.  Pub.  L  97-449.  January 
12, 1983);  14  CFR  11.69. 

2.  Section  71.501  is  amended  as 
follows: 

Albany  County  Airport,  NY  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.300  feet  MSL 
witliin  a  S-mile  radius  of  the  Albany  County 
Airport  (lat  42°44'53"  N.,  long.  73°48'12"  W.). 
and  that  airspace  extending  upward  from 
2,400  feet  MSL  to  4.300  feet  MSL  within  a  10- 
mile  radius  of  the  Albany  County  Airport 


from  the  040*  l>earing  from  the  airport 
dockwiae  to  the  116*  bearing  from  'Jie  airport 
and  that  airspace  extending  upward  from 
2,000  feet  MSL  (b  4,300  feet  MSL  MTithin  a  10- 
mile  radius  of  the  airport  from  the  116*    . 
bearing  from  the  airport  dockwiie  to  the  046* 
bearing  from  the  airport 

Ancfaangs  failanutioaal  Aiiport,  AK  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  indndtng  4,100  feet  MSL 
witliin  a  5-mile  radius  of  the  Anchorage 
International  Airport  (lat  eilO'ST  N..  long. 
149*50'38"  W.),  exdnding  that  airspace  east 
of  the  350*  bearing  from  tlie  aiiport  and  north 
of  the  000*  bearing  from  the  aiiport  and  tliat 
airspace  east  of  a  180*  line  from  tlie  INT  of 
the  New  Seward  Highway  and  International 
Airport  Road,  and  that  airspace  extending 
upward  from  the  surface  to  but  not  including 
600  feet  M^  south  of  a  line  l>eginning  at  the 
INT  of  Dimond  Boulevard  and  the  New 
Seward  Highway  extending  westerly  via 
Dimond  Boulevud  to  the  INT  of  Dimond 
Boulevard  and  Sand  Lake  Road  and  thence 
direct  to  the  243*  bearing  from  tite  aiiport  at  5 
miles;  and  that  airspace  extendtog  upward 
from  1,400  feet  MSL  to  and  indudhig  4.100 
feet  mIsL  witliin  a  10-mile  radius  of  the 
airport  exduding  that  airspace  east  of  the 
350*  l>earing  from  the  airport  and  north  of  the 
090*  l>earing  from  the  airport  and  tliat 
airspace  east  of  the  180*  line  from  the  INT  of 
the  New  Seward  Highway  and  International 
Airport  Road;  and  that  airspace  extending 
upward  from  1,400  feet  MSL  to  and  induding 
1,900  feet  MSL  witliin  an  area  lx>unded  by  the 
350*  bearing  from  the  airport  at  the  10-mile 
arc  doclcwise  to  the  western  shore  of  Knik 
Arm  thence  south  and  west  along  the  west 
and  north  shoreline  of  Knik  Arm  to  the  350* 
liearing  from  the  airport  and  thence  via  to  tlie 
350*  l>earing  from  the  airport  to  the  point  of 
beginning. 

Bradley  International  Aiiport,  Wlndaor  Locks, 
CT[New] 

That  airspace  extending  upward  from  the 
surface  to  and  induding  4,200  feet  MSL 
witliin  a  5-mile  radius  of  Bradley 
International  Airport  (lat  41*5e'20"  N.,  long. 
72*41'01"  W.),  exduding  that  airspace  witliin 
l-nautical  mile  of  Skylark  Airport  (lat 
41*55'45"  N..  long.  72*3430"  W.)  and  that 
airspace  witliin  1  mile  of  Simsbury  Airport 
(lat  41*5500"  N..  long.  72*4640"  W.)  and  that 
airspace  within  1  mile  of  Bancroft  Airport 
(lat  41*5200"  N.,  long.  72*3r0O"  W.);  and  that 
airspace  extending  upward  from  2,100  feet 
MSL  to  4,200  feet  MSL  witliin  a  10-mile  radius 
of  Bradley  International  Airport 

Cotpus  Chiisti  Intamational  Aiiport,  TX 
[New] 

That  airspace  extending  upward  from  the 
surface  to  and  induding  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Corpus  Christl 
International  Airport  (lat  27*4612"  N.,  long. 
97*30^03"  W.),  and  that  airspace  extending 
upward  from  1.200  feet  MSL  to  4,000  feet  MSL 
witliin  a  10-mlle  radius  of  the  airport  from  the 
287*  l>earing  from  the  airport  dodcwise  to  die 
197*  l>earing  from  the  airport  and  that 
airspace  extending  upward  from  1,500  feet 
MSL  to  4.000  feet  MSL  within  a  10-ndle  radius 
of  the  airport  from  the  197*  bearing  from  the 
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airport  clockwise  to  the  287*  bearing  from  the 
airport.  This  airport  radar  service  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Loog  Island  MacArtfaur  Aiiport.  blip.  NY 
|New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.100  feet  MSL 
within  a  5-mile  radius  of  the  Long  Island 
MacArthur  Airport  (lat.  40'4r44"  N.,  long. 
73°06'00"  W.),  excluding  that  airspace  from 
the  surface  to  and  including  700  feet  MSL 
within  1  mile  west  of  Bayport  Aerodome  pat 
40'45'30"  N..  long,  73'03n5"  W.)  and  paralle! 
to  Runway  18/36  ^in  south  of  the  Sunrise 
Highway  southbound  to  the  5-mile  radius  of 
the  Long  Island  MacArthur  Airport 
counterclockwise  to  south  of  Nichols  Road 
thence  northboimd  along  Nichols  Road  to 
south  of  and  parallel  to  the  Sunrise  Highway 
westbound  to  the  beginning  point:  and  that 
airspace  extending  upward  from  1.500  feet 
MSL  to  4.100  feet  MSL  within  a  lO-mile  radius 
of  the  Long  Island  MacArthur  Airport 
excluding  that  airspace  within  a  2-inile  radius 
of  the  Brookhaven  Airport  (lat.  40*49'00"  N.. 
long.  72*51'45"  W.)  and  that  airspace  south  of 
the  north  shore  of  Fire  Island  and  that 
airspace  overlying  Long  Island  Sound.  This 
airport  radar  service  area  is  effective  during 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be  continously 
ptiblished  in  the  Airport/Facility  Directory. 

PensacoU  NAS.  FL  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  5-mile  radius  of  the  Navy  Pensacola 
Airport  (lat.  30'21'12"  N.,  long.  ST'iyir'  W.). 
excluding  that  airspace  extending  upward 
from  the  surface  to  and  including  700  feet 
MSL  bounded  by  the  Navy  Pensacola 
TACAN  291*  radial  on  the  west  and  the 
Sanfley  VOR  ITS*  radial  on  the  east  and  a  1- 
mile  arc  northwest  of  Navy  Pensacola  Airport 
on  the  south:  and  that  airspace  extending 
upward  ftT»m  1.400  feet  MSL  to  and  including 


4.200  feet  MSL  «vithia  a  10-mile  radius  of  the 
Navy  Pensacola  Airport  excluding  that 
airspace  %vithin  the  Pensacola  Regional 
Airport  FL.  Airport  Radar  Service  Area. 

Pensacola  Ragioaal  Aifport.  FL  [Nmv] 

That  ainpace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  S-mile  radius  of  the  Pensacola 
Regional  Airport  (lat  30'28'2r  N..  kmg. 
87*11-15-  W.).  and  that  ainpace  extending 
upward  from  1,400  feet  MSL  to  and  including 
4.200  feet  MSL  within  a  10-mile  radius  of  the 
Pensacola  Regional  Airport  excluding  that 
airspace  with^  the  S-mile  drde  of  the 
Pensacola  NAS,  PL.  Airport  Radar  Service 
Area. 

San  Antonio  Intematiooal  Airport,  TX  [New] 

That  airspace  extending  upward  from  the 
surface  to  aad  including  4.300  feet  MSL 
within  a  5-mile  radius  of  the  San  Antonio 
International  Airport  (lat  29*32'00'  N.,  long. 
98*2810'  W.),  and  that  airspace  extending 
'Hipward  from  2.200  feet  MSL  to  4.800  feet  MSL 
within  a  10-mile  radius  of  the  San  Antonio 
International  Airport  from  the  278*  bearing 
bom  the  airport  clockwise  to  the  008*  bearing 
fit)m  the  airport  and  that  airspace  extending 
upward  from  2.000  feet  MSL  to  4.800  feet  MSL 
within  a  10-mile  radius  of  the  airport  from 
008*  bearing  from  the  airport  clockwise  to 
the  278*  bearing  from  the  airport. 

Syraoise  Hancock  Intaniatioiiai  Airport.  NY 
[New] 

That  airspace  extending  upward  from  the 
surface  to  and  Including  4,400  feet  MSL 
within  a  5-mile  radius  of  the  Syracuse 
Hancock  International  Airport  (lat.  43*06'44' 
N..  long.  76*06'32'  W.),  excluding  that 
airspace  within  a  a75-mile  radius  of  Michael 
Field,  Cicero.  NY.  (lat  43*10'45'  N..  long. 
76*07'30'  W.y.  and  that  airspace  extending 
upward  trom  1.600  feet  MSL  to  and  including 
4.400  feet  MSL  within  a  10-mile  radius  of  the 
Syracuse  Hancock  International  Airport  from 
the  248*  bearing  from  the  airport  clockwise  to 
the  118*  bearing  from  the  airport  and  that 
airspace  extending  upward  from  2.700  feet 
MSL  to  and  including  4.400  feet  MSL  within  a 


10-mile  radius  from  the  llS*  bearing  from  the 
airport  clockwise  to  the  188*  bearing  from  the 
airport  and  that  airspace  extending  upward 
from  2,300  feet  MSL  within  a  10-miIe  radius  of 
the  airport  from  the  188*  bearing  from  the 
airport  clockwise  to  the  248*  bearing  from  the 
airport. 

Tulsa  International  Airport.  OK  (New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4^00  feet  MSL 
within  a  5-mile  radius  of  the  Tulsa 
International  Airport  (lat  3e*ll'54*  N..  long. 
9S*53'16'  W.).  excluding  that  airspace  within 
a  1-mile  radius  of  Harvey  Young  Airport  (lat. 
36*08'12*  N..  long.  95*49'08"  W.):  and  that 
airspace  extending  upward  from  2,300  feet 
MSL  to  and  including  4.700  feet  MSL  within  a 
10-miie  radius  of  the  Tulsa  International 
Airport 

Whiting  NAS.  FL  (New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.200  feet  MSL 
within  a  5-mile  radius  of  the  center  of  the 
Navy  Whiting  Complex  (lat.  30!42'40*  N., 
long.  8roi'30'  W.).  excluding  that  airspace 
extending  upward  from  the  surface  to  and 
including  700  feet  MSL  within  a  1-mile  radius 
of  the  Milton  T"  Airport  (lat  30*38'15'  N.. 
long.  8e*5e'40'  W.y.  and  that  airspace 
extending  upward  from  1.400  feet  MSL  to  and 
including  4,200  feet  MSL  within  a  1-mile 
radius  of  the  Navy  Whiting  Complex, 
excluding  that  airspace  within  Restricted 
Area  R-2915  and  that  airspace  within  the 
Pensacola  Regional  Airport  FL,  Airport 
Radar  Service  Area.  This  airport  radar 
service  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
Hmes  will  therefore  be  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  Washington,  DC,  on  October  29. 
1985. 

Daniel  |.  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  85-28149  Filed' 10-31-85:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Parti 

Organization  and  Deiegation  of 
Power*  and  DuUee 

AQENCV:  Research  and  Special  Programs 
Administration,  DOT. 

action:  Final  rule.  ' 

summary:  Due  to  the  recent 
reorganization  in  the  Research  and 
Special  Programs  Administration 
(RSPA)  the  Materials  Transportation 
Bureau  (MTB)  has  been  abolished.  In 
Appendix  A  to  Part  1  of  Title  49  the 
Administrator  had  redelegated  the 
authority  delegated  to  her,  by  the 
Secretary  of  Transportation  in  49  CFR 
1.53,  to  the  MTB.  Due  to  the  abolishment 
of  the  MTB,  the  redelegation  of  authority 
to  that  element  is  a  nullity  and  has  been 
deleted.  The  reorganization  in  RSPA  will 
result  in  the  exercise  of  all  of  MTB's 
current  functions  and  responsibilities  by 
separate  Offices  of  Hazardous  Materials 
Transportation  and  Pipeline  Safety, 
headed  by  Directors  reporting  to  the 
Administrator,  RSPA.  Each  of  these 
Offices  will  have  both  rulemaking  and 
enforcement  functions. 

Since  this  amendment  relates  to 
Departmental  management,  procedures, 
and  practice,  notice  and  comment  on  it 
are  unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 

date:  The  effective  date  of  this 
amendment  is  November  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  M.  Sachen,  Office  of  the  Chief 
Counsel  Research  and  Special  Programs 
Administration.  400  7th  Street.  SW. 
Room  8420,  Washington,  DC  20590  (202) 
755-4972. 

SUPPLEMENTARY  INFORMATION: 

list  of  Subjects  in  49  CFR  Fait  1 

Authority  delegations  (government 
agencies);  Organization  and  functions 
(government  agencies). 

PART  1— ORGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Antliority:  Sees.  3  and  9,  Department  of 
Transportation  Act  (49  U.S.C.  1652  and 
1657(e)). 

2.  Part  1,  Appendix  A,  paragraph  5  is 
removed  and  reserved. 


Issued  in  Washington.  DC  on  October  29, 
1985. 

M.  Cyntiiia  Douglass, 
Administrator. 
[FR  Doc  85-28106  Filed  10-31-85;  8:45  am] 

■LLMa  COOE  MIO-M-H 


Reeearch  and  Special  Programs 
Administration 

49  CFR  Parts  108, 107, 171, 172, 173, 
174, 175, 176, 177, 178, 190, 191, 192, 
193,  and  195 

Hazardous  Materials  Regulatione  and 
Pipeline  Safety  Regulations;  Office  and 
Personnel  Designations;  DeiegatkNi  of 
Auttwrity 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 

summary:  The  purpose  of  these 
amendments  to  the  Hazardous  Materials 
Regulations  (HMR)  and  the  Pipeline 
Safety  Regulations  (PSR)  is  to  delete  all 
references  to  the  Materials 
Transportation  Bureau  (MTB),  including 
the  pertinent  offices  and  personnel 
filling  those  offices,  and  to  reflect  the 
new.  offices  established  under  the 
reorganization  of  RSPA.  Of  particular 
significance  are  the  deletions  of  all 
references  to  the  Office  of  Hazardous 
Materials  Regulation  (OHMR)  and  the 
Office  of  Operations  and  Enforcement 
(OOE)  or  (OE).  These  amendments  will 
not  impose  any  substantive  regulatory 
requirements  on  persons  subject  to  the 
HMR  or  the  PSR. 

EFFECTIVE  DATE:  November  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathy  M.  Sachen.  Office  of  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration,  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  (202)  755-4972. 
SUPPLEMENTARY  INFORMATION:  As  the 

result  of  a  recent  reorganization  in  the 
Research  and  Special  Programs 
Administration  (RSPA)  the  Materials 
Transportation  Bureau  (MTB)  was 
abolished.  In  place  of  the  M13,  and  in 
exercise  of  all  of  its  current  functions 
and  responsibilities,  will  be  separate 
Offices  of  Hazardous  Materials 
Transportation  and  Pipeline  Safety, 
headed  by  Directors  reporting  to  the 
Administrator.  RSPA.  Each  of  those 
Offices  will  have  both  rulemaking  and 
enforcement  functions.  In  addition, 
these  amendments  reflect  the  delegation 
to  the  Office  of  the  Chief  Counsel 
RSPA,  authority  to  issue  all  docmnents 
(except  appellate  decisions  by  the 
Administrator)  proposing  or  imposing 
sanctions  under  the  Hazardous 
Materials  Transportation  Act  of  1974. 


The  following  is  a  part  by  part 
summary  of  the  amendments  to  Title  49. 
Code  of  Federal  Regulations. 

The  title  of  Chapter  I.  Subchapter  B  is 
changed  from  Materials  Transportation 
Bureau  to  Hazardaus  Materials 
Transportation  and  Pipeline  Safety. 

In  Parts  106. 107. 171, 172. 173. 176, 
178. 190. 191. 192, 193,  and  195  all 
references  to  Materieds  Transportation 
Bureau  or  MTB  are  amended  to  read 
Research  and  Special  Programs 
Administration  or  RSPA  or  Office  of 
Chief  Counsel  or  Office  of  Hazardous 
Materials  Transportation  (OMHT)  or 
deleted  where  necessary. 

In  Parts  106. 107, 171, 173, 190.  and  193 
all  references  to  Director.  Materials 
Transportation  Bureau  or  Director.  MTB 
are  amended  to  read  Administrator. 
Research  and  Special  Programs 
Administration  or  Administrator.  RSPA 
or  Administrator,  or  Director.  OHMT  or 
deleted  where  necessary. 

In  Part  106  and  the  Appendix  thereto, 
all  references  to  Associate  Director  for 
Pipeline  Safety  Regulation  are  amended 
to  read  Director,  Office  of  Pipeline 
Safety  (OPS). 

In  Parts  107. 171. 174. 175. 177.  and  178 
all  references  to  Associate  Director, 
Office  of  Hazardous  Materials 
Regulation  (OHMR)  or  Associate  . 
Director  for  Hazardous  Materials 
Regulation  (HMR)  are  amended  to  read 
Director,  Office  of  Hazardous  Materials 
Transportation  (OHMT)  or  Director. 
OHMT  or  deleted  where  necessary. 

In  Parts  107, 171. 172. 173. 174, 175. 
177.  and  178  all  references  to  Office  of 
Hazardous  Material  Regulation  (OHMR) 
or  Hazardous  Materials  Regulation 
(HMR)  are  amended  to  read  Office  of 
Hazardous  Materials  Transportation  or 
OHMT  or  RSPA. 

In  Part  107  all  references  to  Associate 
Director.  Office  of  Operations  and 
Enforcement  (OOE)  or  (OE)  are 
amended  to  read  Office  of  Chief  Counsel 
or  Chief  Counsel. 

In  Part  107  all  references  to  Office  of 
Operations  and  Enforcement  (OOE)  or 
(OE)  are  amended  to  read  Office  of 
Chief  Counsel  or  OHMT  or  RSPA  or 
deleted  where  necessary. 

In  Part  190  all  references  to  Associate 
Director.  Office  of  Operations  and 
Enforcement  (OOE)  or  (OE)  are 
amended  to  read  Director,  Office  of 
Pipeline  Safety  (OPS). 

In  Part  190  all  references  to  Office  of 
Operations  and  Enforcement  (OOE)  or 
(OE)  are  amended  to  read  Office  of 
Pipeline  Safety  (OPS). 
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B.a  12au  and  DOT  Ragutatory  PolidM 
and  Procaduret 

The  Research  and  ^ledal  Programa 
Administration  considers  this  rule  non- 
major  under  Executive  Order  12291  and 
non-significant  under  DOT  regulations, 
policies  and  procedures  (44  FR 11043; 
February  26, 1979).  TUs  rule  concerns  an 
internal  reorganisation  of  ttie  Research 
and  Special  Programs  Administration 
and  the  agency  finds  tiiat  the  economic 
impact  of  this  final  rule  is  to  minimal 
that  a  full  regulatory  evcduation  is 
unnecessary. 

Regulatory  FlaidUIity  Act 

This  document  is  not  subject  to 
provisions  of  section  003  and  604  of  Title 
S,  United  States  Code,  as  amended  by 
section  3  of  Pub.  L  96-354,  the 
"Regulatory  Flexibility  Act"  in  that  a 
notice  of  proposed  rulemaking  is  not 
required  by  5  U.S.C  553  or  any  other 
statute. 

Paparwoik  Reduction  Act 

TUs  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501-3520). 

Inapplicability  of  Public  Notice  and 
Delayed  Effoctiva  Date  Proviaioas 

Inasmuch  as  these  amendments 
concern  a  matter  relating  to  agency 
management  and  organization,  notice 
and  comment  are  unnecessary  under  5 
U.S.C.  553  (aK2)  and  (bKS)(A)  and  under 
5  UJS.C  553(d)(3)  they  may  be  made 
effective  in  less  than  30  days. 

list  of  9iri>}ecta  in  Parts  108, 107. 171. 
172. 173, 174. 175, 17B.  177, 178, 190. 191. 
192. 193.  and  101 

Hazardous  materials  transportation. 

In  consideration  of  the  foregoing  Parts 
106, 107, 171, 172, 173. 174, 175, 176, 177, 
178, 190, 191, 192. 193.  and  195  of  Title 
49,  Code  of  Federal  Regulations,  are 
amended  as  follows: 

1.  The  title  of  Subchapter  B  is  revised 
to  read  "Hazardous  Materials 
Transportation  and  Pipeline  Safety". 

PART  106— RULEMAKING 
PROCEDURES 

2.  The  auAorlty  citation  for  Part  106 
continues  to  read  as  follows: 

Authority:  R.S.  4472(7)  (4B  U.S.C  170(7)); 
sec  902(h)(t).  Pub.  L  85-726, 72  Stat  784  (49 
U.S.C.  147204(1));  sec.  3.  Pub.  L  go-t81, 82 
Stat  720  (40  U.S.C.  1872);  sec.  105,  Pub.  I.  83- 
633. 88  StaL  2157  (49  U.S.C.  1604);  sec.  21(a). 
Pub.L.  03-627.  88  Stat  2146  (33  U.S.C  1520); 
(49  CFR  1.45  and  1.53  and  App.  A  of  Part  I); 
Pub.  L  8»-«70  (48  U.S.C  165^.  1653. 
1657(e)):  sec.  203.  Pub.  L  96-128, 93  Stat  1004 

(49  u&c.  aooe). 


M 1011. 10M  and  406.7   [Amandad] 

3.  Part  106  is  amended  by  removing 
the  words  "Materiab  Transportation 
Bureau"  wherever  they  may  appear  in 
die  following  sections  and  insertiiig  in 
their  place  the  words  "Raaeatch  and 
Special  Programs  Administration": 

Sections  106.1, 100.5  (a)  and  (b).  and 
106.7. 

H  100.0, 100.S,  100.0. 106.11. 106.13. 106.17. 
100.20, 100J7,  lOMO,  106.91, 106.3S, 
100.36  and  100>7   [Amaiidad] 

4.  Part  106  is  amended  by  removing 
the  words  "Director.  Materials 
Transportation  Bureau**,  "Director, 
MTB**,  and  "Director"  wherever  they 
appear  in  tiie  following  sections  and 
inserting  in  their  place  Ae  words 
"Administrator,  Reseaidi  and  ^)ecial 
Programs  AdmLaistration". 
"Administrator,  RSPA",  or 
"Administrator",  lespectively: 

Sections  106.3, 106.5  (a)  and  (b),  106J, 
106.11. 106.13, 106.17(b),  106.25, 10a27  (a) 
and  (c),  106.29. 106.31(a),  106.33  (a),  (b). 
(c)  and  (d).  106.35  (a),  (b).  (c)  and  (d). 
and  106.37  (a)  and  (b). 

{106.3   [Amandad] 

5.  Part  106  is  amended  by  removing 
the  words  *' Associate  Director  for 
Hazardous  Materials  Regulation" 
wherever  they  appear  in  { 106.3(a)  and 
inserting  in  their  place  the  words 
"Director,  Office  of  Hazardous  M&terials 
Transportation". 

6.  Part  106  is  amended  by  removing 
the  words  "Associate  Director  for 
Pipeline  Safety  Regulation"  wherever 
they  appear  in  S  106.3(b)  and  inserting  in 
their  place  the  words  "Director,  Office 
of  Pipeline  Safety". 

Aniendix  A— (Amended] 

7.  The  introductory  text  of  Appendbc 
A  is  amended  by  removing  the  words 
"Materials  Transportation  Bureau"  and 
inserting  in  their  place  the  words 
"Research  and  Special  Programs 
Administration." 

&  Appendix  A  to  Part  106  is  amended 
by  removing  paragraph  (b)(4)  and 
removing  the  following  for  paragraiib 
(b)(3).  ";  and",  substituting  instead  a 
period  after  the  dte  to  S3  U.S.C  1520(a). 

9.  Paragraph  (a)  of  Appendix  A  is 
amended  by  removing  the  words 
"Associate  Director  for  Hazardous 
Materials  Regulation"  and  inserting  in 
tlMir  place  tlw  words  "Director,  Office 
of  Hazardous  Materials 
Transportation". 

la  Paragraph  (b)  of  Appendix  A  is 
amended  by  removing  the  words 
"Associate  Director  for  npeline  Safety 
Rqgnlation"  and  inserting  in  their  place 
the  words  "Director,  Office  of  Pipdine 
Safety". 


PART  107— HAZARDOUS  MATERIALA 
PROGRAM  PROCEDURES 

11.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Authority:  46tI.8.C  170(11);  49  U.S.C. 
1421(c);  40  U.S.C.  1802. 1806. 1806-1811: 49 
CFR  1/46  and  1.53  and  App.  A  of  Part  1.  Pub. 
L  8»-670  (48  U£.C.  ie63td).  1655. 1657(e)). 

H  107.1. 107.0 107.13. 107.203, 107.215  and 
107.400    [Amandad] 


12.  Part  107  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  and  the  letters  "MTB"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words  • 
"Research  and  Sped^  Programs 
Administration"  or  the  letters  "RSPA". 
respectively: 

Sections  107.1(a),  107.9  introductory 
text  (c).  (e)  and  (f),  107A3  (e),  (f),  (g)  and 
(i).  107.208(b)(1),  107.21S(b)(l).  and 
107.402(b)(2). 

H  107.1S,  107.121, 107  JOO,  107.211. 
107.221, 107.22S.  107.028. 107.027, 107.337, 
107.330  «id107j4es    [Amended] 


13.  Part  107  is  amended  by  removing 
the  words  "Director,  Materials 
Transportation  Bnrean"  and  the  word 
and  letters  "Director,  M1B"  wherever 
they  appear  in  the  f  (blowing  sections 
and  inserting  in  dieir  place  the  words 
"Administrator,  Reiearch  and  ^)ecial 
Programs  Administration"  or  tha  word 
and  letters  "Administrator.  RSPA", 
respectively: 

Sections  107.13(a),  107.121, 107.200(d). 
107.211. 107.221(c).  107^225. 107.32S(b). 
107.327(aMlHiii).  107.337. 107.339,  and 
107.403(c}. 

K  107.1, 107.108, 107.108, 107.111, 107.123, 
1O7J0O,  107.006. 107.900, 107.218. 107.217, 
107.210^  107.221  and  107.228    [Amandad) 

14.  Part  107  Subpart  A  is  amended  by 
removing  die  words  "Office  of 
Hazardous  Materials  Regulation"  and 
the  kattera  "OHMR"  or  HMR  whoever 
they  appear  in  die  fallowing  sections 
and  inserting  in  their  place  the  words 
"Office  of  Hazardous  Materials 
Transportation"  or  the  letters  "OHMT", 
respectively: 

Sections  107.1(a),  107.103(bKl). 
107.105(aMl).  107.111(b)(1),  107.123(a), 
107.203  (a)  and  (b)(1),  107.205  (a),  (b)  and 
(c),  107.209(e),  107.215  (a)  and  (bMl). 
107.217  (a),  (b)(2),  (c)  (d)  and  (e). 
107.219(d),  107.221(d),  and  107.223. 

H  107.108. 107.187, 107.100, 107.111, 
107.118. 107.118. 187.117. 107.118, 107.121. 
107.128,  M7J81. 107.207. 107J08, 107.2181 
107.221, 107.402, 107408, 107.404  and 
107.405    [Amended] 

15.  Part  tOff  is  amended  by  removing 
the  worda  "Aaaodate  Director, 
Hazardous  Materials  Regulatioa"  and 
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the  words  "Associate  Director  for  HMR" 
wherever  they  appear  in  the  following 
sections  and  inserting  in  their  place  the 
words  "Director,  Office  of  Hazardous 
Materials  Transportation"  or  the  word 
and  letters  "Director,  OHMT'. 
respectively: 

Section  107.103  (a)  and  (c),  107.107. 
107.109  (a),  (b).  (c).  (c)(2),  (d)  and  (e). 
107.111  (a),  (c)  and  (d),  107.113(c). 
107.115  (a),  (b)  and  (c).  107.117(a)  107.119 
(b).  (c),  (d)  and  (e),  107.121. 107.123(b), 
107.201(d),  107.207  (a)  and  (b).  107.209 
(a),  (b)  and  (c).  107.2li9  (a),  (b)  and  (c). 
107.221  (a),  (b)  and  (d),  107.402  (a),  (b)(6) 
and  (c).  107.403  (a),  (b)  and  (c).  107.404 
(a)(3)  and  (b).  and  107.405  (a)  and  (b). 

§§  107.313, 107.315, 107.317. 107.327  and 
107.331    [AmwMtod] 

16.  Part  107  Subparts  B  and  D  are 
amended  by  removing  the  words  and 
letters  "Associate  Director  for  OE" 
Wherever  they  appear  in  the  following 
sections  and  inserting  in  their  place  the 
words  "Chief  Counsel": 

Sections  107.313(b).  107.315(b), 
107.317(d).  107.327  (a)(2),  (a)(2)(iii)  and 
(b),  and  107.331. 

§§  107.307, 107.309, 107 J1 1. 107.313, 
107^23,107.327  and  107.337    (AiiMnd«d} 

17.  Part  107  Subpart  D  is  amended  by 
removing  the  letters  "OOE"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words 
"Office  of  Chief  Counsel": 

Sections  107.307  (a)  and  (b),  107.309 
(a)  and  (b)(1),  107.311  (a),  (b)(1)  and  (c). 
107.313(c).  107.323(a),  107.327  (a),  (a)(1) 
(ii)  and  (iii).  and  (b).  and  107.337. 

«  107.303, 107  JOS,  107.307, 107  J09. 
107.335  and  107.339    [Amandwl] 

1&  Part  107  Subpart  D  is  amended  by 
removing  the  letters  "OOE"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  letters 
"OHMT": 

Sections  107.303, 107.305  (a),  (b).  (c) 
and  (d).  107.307  (a)  and  (b).  107.309. 
107.335.  and  107.339. 

9107.1    [AiMiKtad] 

19.  Section  107.1(a)  is  amended  by 
removing  the  words  "Operations  and 
Enforcement"  and  inserting  in  their 
place  the  words  "Chief  Counsel". 

S  107.3    [AmwKtod] 

20.  Section  107.3.  Definitions,  is 
amended  as  follows: 

In  the  definition  oi  Approval  Agency 
the  letters  "MTB"  are  removed  and 
inserted  in  its  place  are  the  letters 
"RSPA". 

In  the  definition  of  Competent 
Authority  the  references  to  "Associate 
Director  for  Hazardous  Materials 
Regulation.  Materials  Transportation 


Bureau"  is  removed  and  inserted  in  its 
place  is  "Director,  Office  of  Hazardous 
Materials  Transportation,  Research  and 
Special  Programs  Administration." 

The  definition  of  OHMR  (HMR)  is 
revised  to  read  as  follows:  "OHMT" 
"means  the  Office  of  Hazardous 
Materials  Transportation." 

The  definition  of  OOE  is  removed. 

In  the  definition  of  Respondent  the 
letters  "OOE"  are  removed  and  inserted 
in  their  place  are  the  letters  "RSPA". 


H  107.6  and  107.7    [AmMKtod] 

21.  Sections  107.5  (a)  and  (b),  and 
107.7(a)  are  amended  by  removing  the 
letters  "OHMR  or  OOE"  and  inserting  in 
their  place  the  letters  "OHMT". 

§107.7    [AnMfKted] 

22.  Section  107.7(c)  is  amended  by 
removing  the  letters  "OHMR  or  OOE  or 
MTB"  and  inserting  in  their  place  the 
letters  "OHMT".  ^ 

9107.9   [AuMnded] 

23.  Section  107.g(a)  is  amended  by 
removing  the  leUers  "OHMR"  and 
inserting  in  their  place  the  letters 
"RSPA". 

4.  Section  107.9(d)  is  amended  by 
removing  the  letters  "OOE"  and 
inserting  in  their  place  the  letters 
"RSPA". 

25.  Section  107.9(f)  is  amended  by 
removing  the  letters  "MTB  or  OHMR  or 
OOE"  and  inserting  in  their  place  the 
letters  "RSPA". 

9107.117   [AflwndMl] 

2a  Section  107.117(b)  is  amended  by 
removing  the  letters  "OHMR  or  MTB" 
and  inserting  in  their  place  the  letters 
"RSPA". 

9107.119    IAin«ndMl] 

27.  Section  107.119(e)  is  amended  by 
removing  the  words  and  letters 
"Associate  Director  for  OE"  and 
inserting  in  their  place  the  words 
"Office  of  Chief  Counsel". 


9107.301    [AiMftdMl] 

28.  Section  107.301  is  amended  by 
removing  the  letters  and  words  "MTB 
exercises  its"  and  inserting  in  their 
place  the  letters  and  words  "OHMT  and 
the  Office  of  the  Chief  Counsel  exercise 
their*  *  *". 

29.  Section  107.301.  and  107.305(b)  are 
amended  by  removing  the  letters  "MTB" 
and  inserting  in  their  place  the  letters 
"OHMT*. 

§107.305    (AmMKtodl 

30.  Section  107.305(b)  is  amended  by 
removing  the  word  and  letters  "Director. 
MTB"  and  inserting  in  their  place  the 
word  and  letters  "Director,  OHMT*. 


31.  In  S  107.311,  paragraph  (b)(6)(ii)  is 
revised  to  read  as  follows: 

§107.311    Notic*  of  probable  vtototion. 
•        •        *        •        • 

(b)  •  •  • 

(8)  *  *  * 

(ii)  The  amount  of  the  preliminary 
dvil  penalty  being  sought  by  the  Office 
of  Chief  Counsel  constitutes  the 
maximum  amount  the  Chief  Counsel 
may  seek  throughout  the  proceedings; 
and 


§§107.317  and  107.321    fAnwiMted] 

32.  Section  107.317(a),  and  107.321(c) 
are  amended  by  removing  the  letters 
"OOE". 

9107.317    [Amandad] 

33.  Section  107.317(c)  is  amended  by 
removing  the  words  and  the  letters  "the 
OOE,  in  consultation  with  the  Chief 
Counsel's  Office"  and  inserting  in  their 
place  the  words  and  letters  "the  Chief 
Counsel's  Office,  in  consultation  with 
the  OHMT." 

9107.325    [Amandad] 

34.  Section  107.325(d)  is  amended  by 
removing  the  words  and  letters  "or 
Director,  MTB,  as  appropriate". 

35.  Section  107.325(e)  is  amended  by 
removing  the  words  and  letters  "or  the 
Director,  MTB,  as  appropriate". 

3a  Section  107.327,  introductory  text 
of  paragraph  (a)(1)  is  revised  to  read  as 
follows: 

9107.327    Compromiaa  and  aattiamant 

(a)  *  *  * 

(1)  In  civil  penalty  cases,  the 
respondent  or  Chief  Counsel  may  offer 
to  compromise  the  amount  of  the 
penalty  by  submitting  an  offer  for  a 
specific  amount  to  the  other  party.  An 
offer  of  compromise  by  the  respondent 
shall  be  submitted  to  the  Chief  Counsel 
who  may,  after  consultation  with 
OHMT,  accept  or  reject  it 


PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

37.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804. 1808;  49 
CFR  Part  1,  unless  otherwise  noted. 

§§  171  J,  171.16, 171.18  and  171.20 
[Amandad] 

38.  Part  171  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  and  the  letters  "MTB"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words 
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'IResearch  and  Special  Programs 
AAninistration"  or  the  letters  "RSPA", 
respectively: 

Sections  171.8  (the  definition  is 
removed  and  its  replacement  is 
relocated  to  its  appropriate  alphabetical 
order).  171.16(b),  171.18,  and  171.20  (a) 
and  (b). 

§§1714, 171.19  and  171.20    [AnMndMl] 

39.  Part  171  is  amended  by  removing 
the  words  "Associate  Director  for 
Hazardous  Materials  Regulation"  «md 
the  words  and  letters  "Associate 
Director  for  HMR"  wherever  they 
appear  in  the  following  sections  and 
inserting  in  their  place  the  words 
"Director.  Office  of  Hazardous  Materials 
Transportation"  or  the  word  and  letters 
"Director,  OHMT',  respectively: 

Sections  171.8, 171.19,  and  171.20  (a), 
(b)  and  (c). 

§171.20    [AmwKted] 

_  40.  Section  171.20(c)  is  amended  by 
removing  the  word  and  letters  "Director, 
MTB"  and  inserting  in  their  place  the 
words  "Administrator,  RSPA". 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

41.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804;  49  CFR  Part 
1.  unless  otherwise  noted. 

42.  Part  172  is  amended  by  removing 
the  letters  "MTB"  in  S  172.101  (b)(1)  and 
(d)(2)  and  inserting  in  their  place  the 
letters  "RSPA". 

§172.101    [Amended] 

43.  Part  172  is  amended  by  removing 
the  words  "Associate  Director,  Office  of 
Hazardous  Materials  Regulation"  in 

§  172.101  (b)(1)  and  (d)(2)  and  inserting 
in  their  place  the  words  "Director, 
Office  of  Hazardous  Materials 
Transportation". 

Appendix  A— (Amended] 

44.  Part  172  Appendix  A  is  amended 
by  removing  the  words  "Office  of 
Hazardous  Materials  Regulation"  and 
inserting  in  their  place  the  words 
"Office  of  Hazardous  Materials 
Transportation." 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

45.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804. 1408;  49 
CFR  Part  1,  unless  otherwise  noted. 


§§  173.11. 173.21, 173.22, 173.34, 173.151a, 
173.471  and  173.476    [AmMidMl] 

46.  Part  173  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  and  the  letters  "MTB"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words 
"Research  and  Special  Programs 
Administration"  or  the  letters  "RSP.A.", 
respectively: 

Sections  173.11(a),  173.21  (b)(2)  and 
(e).  173.22  (c)(2)  and  (d),  173.34(e)(1), 
173.151a(a)(4),  173.471(e).  and  173.476(a). 


S173.32d    [Amended] 

47.  Section  173.32d  (f)  is  amended  by 
removing  the  words  "Director,  Materials 
Transportation  Bureau",  and  the  word 
"Director"  from  the  last  sentence,  and 
inserting  in  their  place  the  words 
"Administrator,  Research  and  Special 
Programs  Administration"  and 
"Administrator"  respectively. 

§§  173.4, 173.11, 173.21, 173.22, 173.24, 
173.32. 173.32a,  173.32c  173.32d,  173.34, 
173.53, 173.65, 173.86, 173.86, 173.94, 
173.100, 173.114a,  173.119, 173.120, 
173.124, 173.197a.  173.202, 173.236, 
173.245. 173.252, 173.256, 173.260, 173.266. 
173.272, 173.300, 173.300a,  173.300b, 
173.300c,  173.305, 173.306, 173.315, 
173.332, 173.336, 173.366, 173.370, 173.385, 
173.417,  and  173.457    [Amended] 

48.  Part  173  is  amended  by  removing 
the  words  "Associate  Director  for 
Hazardous  Materials  Regulation"  and 
the  words  "Associate  Director  for  HMR" 
wherever  they  appear  in  the  following 
sections  and  inserting  in  their  place  the 
words  "Director,  Office  of  Hazardous 
Materials  Transportation"  or  the  word 
and  letters  "Director.  OHMT*. 
respectively: 

Sections  173.4, 173.11, 173.21. 173.22. 
173.24, 173.32, 173.32a,  173.32c  173.32d, 
173.34, 173.53, 173.65, 173.86. 173.88, 
173.94, 173.100, 173.114a,  173.119, 173.12a 
173.124, 173.197a,  173.202, 173.238. 
173.245, 173.252, 173.256. 173.260, 173.266, 
173.272, 173.300, 173.300a,  173.300b, 
173.300c  173.305, 173.306, 173.315, 
173.332. 173.338, 173.366, 173.370, 173.385. 
173.417.  and  173.457. 

§§  173.22a,  173.28, 173.114a,  173.300a, 
173.300b,  173.471  and  173^473    [Amended] 

49.  Part  173  is  amended  by  removing 
the  words  "Office  of  Hazardous 
Materials  Regulation"  or  the  letters 
"HMR  or  OHMR"  wherever  they  appear 
in  the  following  sections  and  inserting  in 
their  place  the  words  "Office  of 
Hazardous  Materials  Transportation"  or 
the  letters  "OHMT",  respectively: 

Sections  173.22a.  173.28. 173.114a, 
173.300a,  173.300b,  173.471  and  173.473. 


PART  174— CARRIAGE  BY  RAIL 

50.  The  authority  citation  for  Part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804. 1808;  49 
CFR  Part  1,  unless  otherwise  noted. 

§§  17441  «id  174J1    [Amended] 

51.  Part  174  is  amended  by  removing 
the  words  and  letters  "Associate 
Director  for  HMR"  wherever  they 
appear  in  the  following  sections  and 
inserting  in  their  place  the  word  and 
letters  "Director,  OHMT': 

Sections  174.61  and  174  Jl. 

PART  175-CARRIAQE  BY  AIRCRAFT 

52.  The  Authority  citation  for  Part  176 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1803, 1804. 1808;  49 
CFR  Part  1,  unless  otherwise  noted. 

§  175.45  and  175.703    [Amended] 

53.  Part  175  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  and  the  letters  "MTB"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words 
"Research  and  Special  Programs 
Administration"  or  the  letters  "RSPA", 
respectively: 

Sections  175.45(c)  and  175.703(e). 


[ 


§  175.701 

54.  Part  175  is  amended  by  removing 
the  words  and  letters  "Associate 
Director  for  HMR"  and  the  words 
"Associate  Director  for  Operations  and 
Enforcement"  wherever  they  appear  in 
S  175.701  and  inserting  in  their  place  the 
word  and  letters  "Director.  OHMT*. 

PART  176— CARRIAGE  BY  VESSEL 

55.  The  authority  citation  for  Part  176 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  170(7)(a-c);  49  U.S.C 
1803. 1804, 1808;  49  CFR  Part  1,  unless 
otherwise  noted. 

§176.704    [Antended] 

56.  Part  176  is  amended  by  removing 
the  words  and  letters  "Office  of 
Hazardous  Materials  Regulation 
(OHMR)"  in  §  176.704(f)  and  inserting  in 
their  place  the  words  and  letters  "Office 
of  Hazardous  Materials  Transportation 
(OHMT)". 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

57.  The  Authority  citation  for  Part  177 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804. 1806;  40 
CFR  Part  1,  unless  otherwise  noted. 
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KrnjKt%  tTTjaa^  nrjtm  an*  tnMt 

(AinwMtod) 

58.  fart  177  is  ammded  by  remoTing 
the  words  and  iattam  "Associate 
Director  for  UMR"  wherever  they 
appear  in  the  following  sections  and 
inserting  in  their  place  the  word  and 
letters  "Director,  OHNfT',  respectively: 

Sections  177.a21(f).  177J28(«). 
177.838(g),  and  177.84a(e). 

PART  178-SHIPPtNG  CONTAINER 
SPECmCATKNIS    [AMENDEDI 

59.  The  Authority  citation  for  Part  178 
continues  to  wad  as  foUews: 

Authority:  49  U.S.C.  1803. 1804, 1806;  49 
CFR  Part  1  and  App.  A  to  Part  1,  unless 
otherwise  noted. 

60.  Part  178  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  and  the  letters  "MTB"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words 
"Research  and  Special  Programs 
Administration"  or  the  letters  "RSPA", 
respectively: 

Sections  178.16-19(c)(2),  178.17- 
6(b)(2),  17a45-17(e).  and  178.85-14(d). 

61.  Part  178  is  amended  by  removing 
the  words  and  letters  "Associate 
Director  for  HMR"  wherever  they 
appear  in  the  following  sections  and 
inserting  in  their  place  the  word  and 
letters  "Director.  OHMT*: 

Sections  17aO-3. 17ai-4, 178.1-8, 
178.1-9. 17a4-4, 17a4-7. 178.4-8, 178.5-7. 
178.5-9. 178.8-8. 17aft-ia  17413-2. 
178.13-5. 178.14-3, 178.14-7. 17414-8. 
178.19-6. 178.21-2. 178.24-5. 17a27-2, 
178.33-9, 178.33a-fl.  178.35-3. 178.35a-2, 
17436-3. 178.36-20. 178.37-3. 178.37-2a 
17438-3. 17438-20. 1743&-3. 17439-19. 
17442-3. 17442-14, 178.44-3. 17444-23, 
17445-3. 178.4fr-3, 17448-4. 17446-15, 
17447-3. 178.47-21. 17450-3. 178.50-19. 
17451-3, 17451-19, 17453-3. 17453-14 
17454-3. 178.S4-2a  17455-3. 178.55-2a 
17456-3. 17456-19. 17457-3. 17457-20. 
17458-3. 17458-21. 17459-3, 178.59-14 
17460-3. 17460-22. 17461-3. 178.61-20, 
17465-3. 17468-3, 17468-19. 178.80-11. 
17480-14. 17481-11. 17481-14, 17482- 
11. 17482-14. 17483-11. 17483-14. 
17488-10. 17488-13. 178.89-5. 178.89-9. 
17489-12, 17490-10, 17490-13.  178.92-9. 
178.98-9. 178.98-12, 178.99-9. 178.99-12, 
174100-9. 178.102-4, 174103-8. 174107- 
9. 174107-12. 174109-7. 174109-9. 
174109-12. 174115-10. 178.115-13. 
174116-10, 178.116-13.  178.117-11, 
178.117-14, 174Ua-10. 178.118-13, 
174130-4  174131-fl.  178.132-7.  I78J32- 
9. 174133-9. 174134-1. 174135-4 
174137-6, 174140-4  174141-7, 174148- 
15. 174147-15, 174148-5. 17414G-7, 
178.150-7. 174156-12. 178.165-13, 
174168-14  174169-18. 178.170-17, 
178.171-17. 174172-19, 174176-8. 


174177-4  174181-11. 174182-1. 174185^ 
19, 174185-22, 174186-19. 178.187-5, 
174190-4  174191-0. 174193-4  1741»f- 
4  174198-15. 174197-14.,  174198-1 
174206-16. 174206-14  174207-14 
174208-12. 174209-13, 174210-12. 
174211-4  174211-4  174212-4 174214- 
4  174214-17. 174216-14  17421*-13, 
174224-1 174225-4  174228-1 174230- 
4  174233-9. 178.234-8. 17423d-7. 
174237-7, 174238-7. 174239-7, 174240- 
14  174241-5, 174255-15.  and  174270-2. 

PART  190-PIPEUNE  SAFETY 
PROGRAM  PROCEDURES 

62.  The  Authority  citation  for  Part  190 
continoes  to  read  as  follows: 

Authority:  49  U.S.C.  1872, 1877, 1879. 1679b. 
1680, 1681;  49  U.S.C  2002.  2000,  2007.  2008. 
2009.  2010;  sections  appbcable  to  offshore  gas 
gathering  lines  also  issued  under  40  U.S.C 
1804;  49  CFR  1.63  and  Appendix  A  to  Part  1. 

§§1941. 1947  and  190.231    [Amended] 

63.  Part  190  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  and  the  letters  "MTB^  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words 
"Research  and  Special  Programs 
Administration '  or  the  letters  "RSPA", 
respectively: 

Sections  1941. 190.7  (h)  and  (j).  and 
190.231. 

§190 J    [AfiMndedl 

64.  Part  190  is  amended  by  deleting 
the  definition  of  "MTB"  in  paragraph  (d) 
of  9  190.3. 

§§1947. 194203  and  190.236    (AnMfided] 

ffi.  Part  190  is  amended  by  removing 
the  words  "Director,  Materials 
Transportation  Bureau"  and  the  word 
and  letters  "Director,  MTB"  wherever 
they  appear  in  the  following  sections 
and  inserting  in  their  place  the  words 
"Administrator.  Research  and  Special 
Programs  Administration"  or  the  word 
and  letters  "Administrator.  Ra»A". 
respectively: 

Sections  190.7  (a)  and  (i),  190.203  (b)(6) 
and  (d).  and  190.235. 

66.  Part  190  is  amended  by  removing 
the  words  "Office  of  Operations  and 
Enforcement"  and  tfie  letters  "OOE  or 
OE"  wherever  they  appear  in  the 
following  sections  and  inserting  in  their 
place  the  words  "OSice  of  Pipeline 
Safety"  or  die  letters  "OPS", 
respectivel3r 

§§  190.1, 190.3, 184201, 190.203, 190.205, 
190.207, 194209, 194211, 190.217, 190.221, 
190.231,190.233  and  190.235    [Anwnded] 

Sections  190.1(a),  190.3(e),  190.201(a), 
190.203  (c)  and  (e),  190.205. 190.207(c). 
190.209(c).  190.211  (c)  and  (g).  190.217, 


190.221. 190.231, 190.233^  (cHl)  andp), 
and  (dK2).  and  190.235. 

§§  194201, 104204 180.211. 184218. 
194214  194218, 184225, 184227  an* 
10423S   [AmandMl] 

67.  Part  190  is  amended  by  ramoviBg 
the  words  and  letters  "Associate 
Director.  OOE  or  OE"  wherever  they 
appear  in  the  following  sections  and 
inserting  in  their  place  the  word  and 
letters  "Director,  OPS",: 

Sections  19e.203(a).  190.209  (c)  and  (d). 
190.211(}1. 190.213  (a),  (c).  and(e). 
190.215. 190.219(a).  190.2^,  190.227(c). 
and  190.233. 

PART  191— TRANSPORTATION  OF 
NATURAL  AND  OTHER  OAS  rr 
PIPEUNES;  ANNUAL  REPORTS  AND 
INCIDENT  REPORTS 

68.  The  Authority  citation  for  Part  191 
continues  to  read  as  follows: 

Authority:  48  U.4C  1681(b):  49  U.S.a 
1808(b);  49  CFR  1.53  and  Appendix  A  of  Part 
1. 

§191.7    [Amended] 

69.  Section  191.7  is  amended  by 
removing  the  words  "InfbrmatioB 
Systems  Manager.  Materials 
Ti'ansportation  Bureau"  and  inserting  in 
their  place  the  words  "Information 
Resources  Manager.  Office  of  Pijwline 
Safety". 

PART  192— TRANSPORTATION  OF 
NATURAL  AND  OTHER  GAS  BY 
PIPELINE;  MINIMUM  FEDERAL 
SAFETY  STANDARDS 

70.  The  Authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1672;  49  U.S.C  1804;  49 
CFR  1.53  and  Appendix  A  of  Part  1. 

§192.7    [Amended] 

71.  Part  192  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  wherever  they  appear  in 

§  192.7(b)  and  inserting  in  their  place  tfie 
words  "Research  and  Special  Programs 
Administration". 

PART  193— LIQUEHED  NATURAL  GAS 
FACILITIES;  FEDERAL  SAFETY 
STANDARDS 

72.  The  Authority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1671  et  seq.;  49  CFR 
1.53  and  Appendix  A  to  Part  1. 

§  193.2013    [Amended] 

73.  Part  193  is  amended  by  removing 
the  words  "Materials  Transportation 
Bureau"  wherever  they  appear  in 

i  193.2013(b)  and  inserting  in  their  place 
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the  words  "Research  and  Special 
Programs  Administration". 

§§  190.2007, 193.2018, 193.2017, 193.2057, 
193.2059, 193.2067  and  193.2515 
[Amandodj 

74.  Part  193  is  amended  by  removing 
the  words  "Director,  Materials 
Transportation  Bureau"  and  the  word 
"Director"  wherever  they  appear  in  the 
following  sections  and  inserting  in  their 
place  the  words  "Administrator, 
Research  and  Special  Programs 
Administration"  or  the  word  and  letters 
"Administrator,  RSPA",  respectively: 

Sections  193.2007  (the  definition  is 
deleted  and  its  replacement  is  relocated 
to  its  appropriate  alphabetical  order), 


193.2015. 193.2017. 193.2057, 193.2059. 
193.2067,  and  193.2515. 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  UQUIDS  BY  PIPEUNE 

75.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 

Authority:  Sec.  203,  Pub.  L  96-129, 93  StaL 
1004, 49  U.S.C.  2002: 49  CFR  1.53  and 
Appendix  A  to  Part  1. 

9195.3    [AmwKtod] 

76.  Part  195  is  amended  by  removing 
the  words  "Material  Transportation 
Bureau"  wherever  they  appear  in 

S  195.3(b]  and  inserting  in  their  place  the 
words  "Research  and  Special  Programs 
Administration". 


$9  195.54, 195.58  and  195.92    [AmandMl] 

77.  Part  195  is  amended  by  removing 
the  words  "Information  Systems 
Manager,"  or  "Information  Systems 
Manager,  Materials  Transportation 
Bureau"  wherever  they  appear  in  the 
following  sections  and  inserting  in  their 
place  the  words  "Information  Resources 
Manager,"  or  "Information  Resources 
Manager.  Office  of  Pipeline  Safety", 
respectively. 

Sections  195.54. 195.58  and  195.62. 

Issued  in  Washington,  D.C.,  on  Octot>er  29, 
1965. 

M.  CyntUa  Douglass, 
Adminis^atoT. 
[FR  Doc  85-26110  Filed  10-31-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  962 

Byproduct  Material 

AOENCV:  Department  of  Energy  {DOE). 
AcnON:  Notice  of  proposed  rulemaking. 

summary:  The  Department  of  Energy 
proposes  to  issue  regulations  under 
section  161.p.  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2011  et  aeq.; 
hereinafter  the  "AEA")  for  the  purpose 
of  clarifying  the  Department  of  Energy's 
obligations  under  the  Resource 
Conservation  and  Recovery  Act  (42 
U.S.C.  6901  et  seq.:  hereinafter  "RCRA"). 
This  regulation  *vill  clarify  the 
application  of  the  term  Byproduct 
Material,  as  defined  in  section  lle(l)  of 
the  AEA  (42  U.S.C  2014(e)(1)).  to 
Department  of  Energy  owned  or 
produced  radioactive  waste  substances 
for  the  purpose  of  determining  which  of 
these  waste  substances  are  Byproduct 
Material  uoder  the  AEA  and  are 
therefore  not  "solid  waste"  as  that  term 
is  defined  in  RCRA.  This  proposed  rule 
does  not  affect  materials  that  are 
Byproduct  Material  under  section  lle(2) 
of  the  AEA. 

The  proposed  regulations  are 
necessary  to  clarify  which  of  these 
radioactive  wastes  shall  continue  to  be 
regulated  by  DOE  exclusively  under  the 
AEA  and  which  wastes  shall  be  subject 
to  regulation  both  under  RCRA  and  the 
AEA. 

oATC  Comments  must  be  received  on  or 
before  December  2. 1985. 
AOONCSSES:  Comments  should  be 
addressed  to:  Henry  K.  Carson,  Esq., 
Assistant  General  Counsel  for 
Environment  Department  of  Energy, 
1000  Independence  Ave.,  SW.,  GC-11, 
Washington.  DC  20585. 
FOR  FURTMCR  INFORMATION  CONTACT: 
Henry  K.  Carson,  Esq.,  Assistant 

General  Counsel  for  Environment, 

Department  of  Energy.  1000 

Independence  Ave.,  SW.,  Room  6A- 

113.  Washington,  DC  20585. 

Telephone:  (202)  252-6947 
Robert  J.  Stem,  Director,  Office  of 

Environmental  Guidance  (EH-23), 

Department  of  Energy,  1000 

Independence  Ave.,  SW.,  Washington, 

DC  20585,  Telephone:  (202)  252-4800. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Resource  Conservation  and 
Recovery  Act  (RCRA),  enacted  in  1976, 
establishes  a  comprehensive  regulatory 
scheme  to  govern  the  generation, 
transportation,  treatment,  storage  and 
disposal  of  hazardous  waste.  Federal 


agencies  are  required  by  section  6001  of 
RCRA  (42  U.S.C.  6961)  to  comply  with 
~that  regulatory  scheme  in  the  same 
manner,  and  to  the  same  extent,  as  any 
private  person  or  entity.  DOE  had 
interpreted  section  1006  of  RCRA  (42 
U.S.C.  6905)  as  exempting  from 
regulation  under  RCRA  DOE's  activities 
and  substances  subject  to  the  AEA 
relating  to  our  Nation's  national  securify 
programs.  In  1984,  the  United  States 
District  Court  disagreed  with  this 
interpretation  and  held  RCRA  to  be 
applicable  to  the  activities  of  DOE  under 
the  Atomic  Energy  Act.  LEAF  v.  Model, 
586  RSupp.  1163  (E.D.  Tenn.  1984). 

By  its  definitional  provisions, 
however,  RCRA  excludes  from  its 
regulatory  scheme  "source,  special 
nuclear  and  byproduct  materials,"  as 
those  terms  are  defined  by  the  AEA 
(section  1004(27)  of  RCRA,  42  U.S.C. 
8903(27)).  Thus,  any  DOE  waste 
substance  which  is  Source,  Special 
Nuclear  or  Byproduct  Material,  even 
those  that  otherwise  could  qualify  as 
hazardous  waste  under  RCRA,  will 
continue  to  be  regulated  under  DOE's 
exclusive  AEA  regulatory  authority. 

The  AEA  provides  detailed  definitions 
for  Source  Material  and  Special  Nuclear 
Material,  but  only  deHnes  Byproduct 
Material,  in  percent  part,  as  "any 
radioactive  material  (except  special 
nuclear  material)  yielded  in  or  made 
radioactive  by  exposure  to  the  radiation 
incident  to  the  process  of  producing  or 
utilizing  special  nuclear  material," 
section  lle(l).  While  in  practice,  little 
need  has  previously  arisen  to  address 
this  definition's  applicabilify  to 
radioactive  wastes,  the  use  in  RCRA  of 
Bj^roduct  Material  as  a  waste  term  now 
requires  a  clarification  of  what  DOE 
radioactive  waste  substances  meet  this 
statutory  definition  of  Byproduct 
Material. 

n.  Discussion 

Unlike  the  AEA's  definitions  of  the 
related  terms  Source  Material  (section 
llz.  of  tiie  AEA,  42  U.S.C.  2014(z))  and 
Special  Nuclear  Material,  (section  llaa. 
of  the  AEA,  42  U.S.C.  2014(aa))  which 
mention  particular  substances  by  name, 
the  definition  of  Byproduct  Material,  for 
purposes  here  pertinent,  speaks  only  in 
terms  of  a  technical  process.  The 
legislative  history  of  this  definition 
provides  Uttie  guidance  as  to  its 
intended  application,  and  the  definition 
has  not  been  clearly  elucidated  by 
judicial  interpretation.*  Because  tiie 


plain  words  of  the  definition  are  keyed 
to  the  process  for  producing  and 
utilizing  Special  Nuclear  Material,  that 
process  itself  would  appear  to  be 
determinative  of  whether  particular 
radioactive  materials  are  properly 
within  the  definition.  Thus,  while  the 
definition  is  clear  on  its  face  that 
Byproduct  Material  must  be  radioactive, 
it  would  appear  that  radioactivify  alone 
does  not  suffice  to  characterize  a  waste 
substance  as  Byproduct  Material.  The 
radioactive  waste  must  be  either 
directiy  yielded  in  the  process  of 
producing  or  utilizing  special  nuclear 
material,  or  have  been  made  radioactive 
as  a  direct  and  necessary  consequence 
of  that  process. 

Radioactive  wastes  that  are 
accelerator  produced  or  that  are  yielded 
in  the  process  of  producing  or  utilizing 
Source  Material  or  Byproduct  Material 
are  not  Byproduct  Material,  because 
those  wastes  do  not  result  from  the 
process  of  producing  and  utilizing 
Special  Nuclear  Material.  If  those 
wastes  display  any  hazardous 
characteristics,  they  would,  under  the 
regulation  proposed  today,  be  subject  to 
regulation  under  RCRA,  despite  their 
radioactivity. 

In  contrast,  high-level  radioactive 
waste  emanating  from  the  chemical 
processing  of  spent  fuel  for  the 
production  of  plutonium,  and 
radioactive  waste  cutting  oil  used  for 
the  machining  of  plutonium  to  a  usable 
configuration,  are  Byproduct  Material  as 
defined  in  the  AEA,  and  therefore  are 
excluded  from  regulation  under  RCRA, 
because  the  contained  radioactivify  in 
these  wastes  is  a  direct,  necessary  and 
inherent  consequence  of  the  process  of 
producing  and  utilizing  Special  Nuclear 
Material.  These  wastes,  which  today''8 
proposed  rule  would  define  as 
Byproduct  Material,  are  perhaps  best 
thought  of  as  production  or  utilization 
"direct  process  wastes." 

Intermediate  to  the  examples  set  forth 
in  the  two  preceding  paragraphs  is  the 
case  of  wastes  whose  contained 
radioactivify  is  an  indirect  result,  rather 
than  direct  process  waste,  from  the 
process  of  producing  and  utilizing 
Special  Nuclear  Material.  For  example, 
some  DOE  facilities  prepare  Bjrproduct 
radionuclides  for  use  in  commerce. 
While  it  is  clear  that  the  products  as 
radionuclides  are  themselves  Byproduct 
Material,  it  would  appear  less  clear  that 
the  radioactive  residues  resulting  fxma 


'  Two  early  decisions  interpreting  the  Atomic 
Energy  Commission's  licensing  authority  over  low 
level  radioactive  waste  clearly  conclude  that  these 
wastes  are  Byproduct  Material.  The  specific  issue  of 
whether  the  wastes,  in  their  entirety,  were 


Byproduct  Material  was  not,  however,  specifically 
at  issue  because  the  wastes  clearly  contained 
Byproduct  Material  subjecting  'hem  to  regulation  by 
the  AEC.  Harris  County  v.  United  States.  292  F.2d. 
370  (5th  Cir.  1961):  City  of  New  Britain  v.  Atomic 
Energy  Commn,  306  F.2d  648  (D.C.  Cir.  1962). 
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the  preparation  or  use  of  the  products 
are  properly  so  characterized,  because 
their  contained  radioactivity  is  at  best 
an  indirect  consequence  of  the  process 
for  producing  and  utilizing  Special 
Nuclear  Material,  by  no  means  a  direct 
pnocess  waste.  Such  wastes  and  wastes 
made  radioactive  in  a  similar  manner, 
may  be  termed  "indirect  process 
wastes."  While  containing  J3yproduct 
Material,  these  wastes  would  not  under 
today's  proposed  rule,  be  considered 
Byproduct  Material  in  their  entirety. 
Rather,  if  otherwise  found  to  contain 
hazardous  waste,  they  would  be 
considered  "mixed  waste",  containing 
both  Byproduct  Material  and  or  other 
radioactive  material  and  hazardous 
waste. 

While  it  would  appear  possible  to 
construe  the  AEA  to  include  indirect 
process  wastes  and  other  mixed  wastes 
as  Byproduct  Material  because,  in  the 
context  of  DOE's  AEA  activities,  their 
contained  radioactivity  is,  in  the  most 
literal  sense,  "incident  to"  the  process 
for  producing  and  utilizing  Special 
Nuclear  Material  and  these  wastes 
clearly  contain  Byproduct  Material,  it 
would  seem  mote  accurate  to  say  that 
these  wastes  are  primarily  incident  to  a 
different  process,  the  process  employed 
by  DOE  to  produce  commercial 
radionuclide  products.  Under  this  line  of 
reasoning,  while  indirect  process  wastes 
would  be  said  to  contain  Byproduct 
Material  (trapped  radionuclides,  to  use 
the  example  given  in  the  preceding 
paragraph),  they  would  not  themselves 
be  Byproduct  Material,  because  their 
contamination  with  radioactivity  is 
neither  a  direct  nor,  strictly  speaking,  a 
necessary  consequence  of  the^irocess 
for  producing  and  utilizing  Special 
Nuclear  Material.  Because  of  this 
distinction,  DOE  is  proposing  that  these 
indirect  process  wastes  exhibiting 
hazardous  characteristics  be  treated  as 
"mixed"  waste,  handled  in  accordance 
with  the  requirements  of  both  RCRA 
and  the  AEA. 

Thus,  DOE's  proposed  interpretation 
of  "Byproduct  Material"  for  purposes  of 
dari^ing  RCRA's  applicabiHty  to 
radioactive  waste  substances  at  DOE's 
AEA  facilities,  would  apply  only  to 
production  or  utiUzation  "direct  process 
wastes." 

This  proposed  rule  is  supported  by  the 
fact  that  virtually  all  radioactive  waste 
substances  yielded  in  the  process  for 
producing  or  utilizing  special  nuclear 
meterial  are  contained,  dissolved  or 
suspended  in  a  nonradioactive  medium, 
from  which  their  separation  is 
impracticable.  High-level  radioactive 
waste  and  most  transurantic  waste,  for 


example,  exist  only  in  this  fonn;  the 
maximum  practicable  separation  of  their 
radioactive  and  nonradioactive 
components  has  already  occurred  before 
the  substances  are  actually  disposed  of 
or  classified  as  waste.  It  seems 
apparent,  then,  that  unless  the  term 
"radioactive  material"  as  used  in 
section  11e{l}  of  the  AEA  is  taken  to 
include  the  entirety  of  a  direct  contact 
process  waste  substance  in  which 
radioactive  elements  are  dispersed,  the 
exclusion  of  Byproduct  Material  from 
RCRA's  coverage  would  be  reduced  to  a 
virtual  nuUity. 

ni.  Effect  of  Proposed  Rule 

DOE  has  prepared  for  each  of  its 
facibties  a  report  indicating  whidi 
existing  individual  waste  streams  would 
be  considered  Byproduct  Material  under 
this  proposed  rule,  and  which  individual 
waste  streams  would  be  considered 
mixed  wastes.  (The  reports  identify 
some  wastes  as  "candidate"  mixed 
wastes  because  it  is  not  yet  known 
whether  there  are  in  fact  hazardous 
constituents  in  these  waste  streams.) 
These  reports  are  available  for 
inspection  at  the  followiag  locations 
during  normal  business  hours: 

U.S.  Department  of  Energy,  Room  lE-190. 

1000  Independence  Avenue.  SW., 

Washington,  DC  20585 
Albuquerque  Operations  Office,  National 

Atomic  Museum,  Wyoming  Blvd.,  Building 

20358,  Albuquerque,  NM  87115 
Chicago  Operations  Office,  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
Idaho  Operations  Office,  550  Second  Street, 

Idaho  Falls.  ID  83401 
Nevada  Operations  Office,  Public  Reading 

Room,  2753  South  Highland  Street,  Las 

Vegas.  NV  89109 
Oak  Ridge  Operations  Office,  Federal 

Building,  200  Administration  Road.  Oak 

Ridge,  IN  37830 
Richland  Operations  Office,  Hanford  Science ' 

Center,  825  Jadwin  Street.  Richland.  WA 

99352  . 
San  Francisco  Operations  Office,  1333 

Broadway,  2nd  Floor  Oakland,  CA  94612 
Savannah  River  Operations  Office,  FOI 

Publication/Document  Room,  University  of 

South  Carolina — Aiken,  Aiken  SC  29801 

Should  processes  change,  or  should  new 
waste  streams  not  in  reports  be 
produced,  these  wastes  would  be 
classified  using  the  definition  proposed 
today,  applied  in  a  consistent  manner  to 
achieve  consistent  results.  DOE  believes 
that  this  porposed  rule  provides  a 
reasonable  basis  to  classify  the  wastes 
produced  at  its  AEA  facilities  consistent 
with  both  DOE's  AEA  authorities  and  its 
responsibilities  under  RCRA. 

If  the  rule  proposed  here  today  is 
adopted  by  DOE,  its  application  will 
have  the  effect  of  leaving  under  the 


exclusive  AEA  regulatory  scheme  all 
DOE  radioactive  wastes  currently  stoted 
or  in  the  future  to  be  stored  in  High 
Level  Waste  Tanks  at  £>OE  facilities. 
These  wastes  are  regulated  under  a 
system  of  DOE  Orders  which  require  the 
proper  storage  and  treatment  of  these 
wastes.  Ultimately,  all  of  these  wastVs 
are  to  be  disposed  of  pursuant  to  ot|^ar 
statutory  schemes  Including  the  Ellergy 
Reaiganication  Act  of  1974,  the 
Department  of  Energy  Organization  Act 
and  the  Nuclear  Waste  Policy  Act 
Other  DOE  radioactive  hazardous 
wastes  would  either  continue  to  be 
regulated  under  the  exclusive  AEA 
authority,  if  they  are  direct  process 
wastes,  or  be  regulated  under  both  the 
AEA  and  RCRA  authorities,  if  diey  are 
not 

IV.  InvltatiaB  to  Comment  ami  Notka  at 
Public  Hearing 

Interested  persons  are  invited  to 
submit  written  comments  and 
recommendations  to  the  address  set 
forth  at  the  beginning  of  this  doctiment 
All  conunents  or  recommeiuiations 
received  on  or  before  December  2, 1985 
will  be  considered  before  the  issaance 
of  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period  in  Room 
lE-190, 1000  Independence  Ave.,  SW.. 
Washington,  DC,  20585  between  the 
hours  of  9:00  a.m.  and  4KX)  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Pursuant  to  section  501  of  the 
Department  of  Energy  Organization  Act 
the  Department  will  provide  an 
opportunity  for  oral  presentation  of 
views,  data  and  arguments.  Interested 
persons  may  request  a  public  hearing  by 
the  date  set  forth  above.  If  any  requests 
for  a  public  hearing  are  timely  received, 
the  Department  will  conduct  a  public 
hearing  on  November  13, 1985,  at  9:00 
a.m.  in  Room  lE-245, 1000  Independence 
Ave.,  SW.,  Washington,  DC.  If  no 
requests  for  a  hearing  are  received,  the 
hearing  will  be  cancelled.  Procedural 
rules  for  the  hearing  will  be  announced 
at  the  commencement  of  the  hearing. 

V.  Related  Rulemaking 

This  proposed  rule  clarifies  the 
jurisdictional  basis  for  the  application  of 
RCRA  to  certain  DOE  wastes.  The 
Environmental  Protection  Agency  has 
proposed,  or  will  shortly  propose,  rules 
under  its  RCRA  authorities  to  govern 
other  issues  involved  in  RCRA's 
application  to  DOE  facilities  including 
issues  of  national  security,  state 
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program  consistency,  protection  of  data 
and  access  to  DOE  facilities.  Interested 
persons  should  also  review  that 
rulemaking  in  order  to  have  an 
awareness  of  all  of  the  issues  involving 
RCRA  application  to  DOE  facilities. 

VI.  PiQcedural  Matters 

A.  Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  ok  not  classified  major  because 
they  do  not  meet  the  criteria  for  major 
regulations  established  in  that  Order. 

B.  Regulatory  Flexibility  Act 
Certification 

The  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act  of  1960 

There  are  no  information  collection 
requirements  in  the  proposed  rules. 

List  of  Subjects  in  10  CFR  Part  962 

Nuclear  materials.  Byproduct 
material. 


Issued  in  Washington,  DC.  October  24, 
1985. 

|.  Micfaaal  Fairall. 

General  Counsel. 

In  consideration  of  the  foregoing,  Part 
962  of  10  CFR  Chapter  m  is  proposed  to 
be  added  as  set  forth  below. 

Part  962  is  added  to  10  CFR  Chapter  D 
to  read  as  follows: 

PART  962-BYPRODUCT  MATERIAL 

962.1  Scope. 

982.2  Purpose. 

982.3  Byproduct  material. 

Authority:  The  Atomic  Energy  Act  of  1954. 
as  amended  {42  U.S.C.  2011  etseq.);  Energy 
Reorganization  Act  of  1974  (42  U.S.C.  5801  et 
aeq.);  Department  of  Energy  Organization  Act 
of  1977  (42  U.S.C.  7101  et  seq.)\  Nuclear 
Waste  Policy  Act  of  1982  (Pub.  L.  97-425. 98 
Stat  2201). 

9962.1    Scop*. 

This  part  applies  to  radioactive  waste 
substances  which  are  owned  or 
produced  by  the  Department  of  Energy 
at  facilities  owned  or  operated  by  the 
Department  of  Energy  under  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2011  efse?.). 


§  962.2    Purpose. 

The  purpose  of  this  Part  is  to  clarify 
the  term  Byproduct  Material  under 
section  lle(l)  of  the  Atomic  Energy  Act 
(42  U.S.C.  2014(e)(1))  for  use  in 
determining  the  Department  of  Energy's 
obligations  under  the  Resource 
Conservation  and  Recovery  Act  with 
regard  to  radioactive  waste  substances 
owned  or  produced  by  the  Department 
of  Energy  pursuant  to  the  exercise  of  its 
authority  under  the  Atomic  Energy  Act 
of  1954,  as  amended.  It  does  not  affect 
the  definition  of  Byproduct  Material 
contained  in  section  lle(2)  of  the  Act. 

9962.3    Byproduct  matsrW. 

For  purposes  of  this  part,  the  term 
Byproduct  Material  means  a  waste 
substance  containing  radioactivity  that 
is  either  directly  yielded  in  the  process 
of  producing  or  utilizing  Special  Nuclear 
Material  as  that  term  is  defined  in  the 
Atomic  Energy  Act  of  1954,  as  amended, 
or  its  being  made  radioactive  is  a  direct 
and  necessary  consequence  of  that 
process. 

[FR  Doc  85-28312  Filed  10-31-65;  10:63  am] 
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DEPARTMENT  OF  AGRICULTURE 

Fanners  Home  Administration 

7  CFR  Parts  1864, 1872. 1900, 1910, 
1924. 1941. 194S,  194S,  1950, 1951, 
1955, 1960  and  1962 

Speciai  Supervision  of  Delinquent  and 
Proliiem  Caee  FmHA  Farm  Borrowers 

agency:  Farmers  Home  Administration, 
USDA. 

ACTKNC  Pinal  rule. 


n  The  Farmers  Home 
Administration  (FmHA)  amends  its 
account  servicing  and  supervision  of 
delinquent  and  problem  case  FmHA 
farm  borrowers'  regulations.  These 
amendments  are  necessary  because  of 
recent  court  decisions.  The  intended 
effect  of  these  amendments  is  to  set  up  a 
procedure  substantially  similar  to  that  in 
the  "Pretermination"  package  that  was 
issued  to  FmHA  field  offices  on 
December  20, 1963  (see  49  FR  470 
published  on  January  4, 1984).  The 
differences  between  the 
"Pretermination"  package  and  the 
requirements  of  the  amendments  result 
from  FmHA's  experience  using  tihe 
"Pretermination"  package.  The 
amendments  provide  for  notifying 
borrowers  of  various  servicing 
alternatives,  set  standards  for  using  the 
servicing  alternatives  and  provide  the 
opportunity  for  borrowers  to  assist 
FmHA  field  staff  in  planning  the  use  of 
proceeds  from  the  sale  of  security. 
FmHA  borrowers  in  judicial  foreclosure 
States  are  not  affected  by  these 
amendments  if  FmHA  has  received  a 
court  decree  authorizing  liquidation  of 
FmHA  security.  Borrowers  who  were 
sent  both  the  "Pretermination"  package 
and  an  acceleration  notice  before 
October  20, 1984,  are  not  affected  by 

these  amendments;  FmHA  will  proceed 
to  liquidate  its  security. 

EFFECnVB  DATE:  Effective  November  1, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Yaxley.  Senior  Loan  Officer, 
Farm  Real  Estate  and  Production 
Division,  Fanners  Home  Administration, 
USDA,  Room  5449-S.  Washington,  D.C. 
20250,  telephone  (202)  447-3646. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  non-major, 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  cost  or  prices 


for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreipi- 
based  enterprises  in  domestic  or  eiqwrt 
markets. 

Intergovernmental  Consultatioo 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  3015, 
Subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-), 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983), 
Emergency  Loans,  Farm  Operating 
Loans,  Farm  Ownership  Loans  and  Low 
Income  Housing  Loans  are  excluded 
firom  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

2.  TTie  Soil  and  Water  Loans  Program 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-J. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
ia406 — ^Farm  Operation  Loans 
10.407 — Farm  Ownership  Loans 
10.410 — Low  Income  Housing  Loans 
(Section  502  Rural  Housing  Loans) 
10.416— SoU  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  In 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969.  Pub.  L  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
and  5  CFR  1320,  the  Farmers  Home 
Administration  has  submitted  the 
information  collection  requirements 
contained  in  this  regulation  for  review 
by  the  Office  of  Management  and 
Budget  (OMB).  The  OMB  has  approved 
the  information  collection  request  and 
assigned  OMB  Control  Nos.  0575-0061 
and  0575-0111. 


Background 

The  supervision  and  servicing  of 
FknHA  farm  borrowers  is  governed  by 
the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  (7  U.S.C. 
H  1921-1996).  This  action  implements  a 
procediuw  for  deferring  payments  for 
farmer  program  borrowers  to  conform 
with  7  U.S.C  i  1981a  and  various  court 
orders  and  establishes  a  method  of 
informing  farmer  program  borrowers  of 
available  servicing  alternatives 
including  deferral. 

The  effects  of  this  proposed  action 
are: 

a.  To  comply  with  the  various  court 
orders. 

b.  To  establish  a  new  method  to 
provide  for  loan  deferrals  to  borrowers 
who  do  not  have  sufficient  cash  flow 
because  of  circumstances  beyond  their 
control. 

c.  To  not  consider  FmHA  borrowers 
who  receive  a  loan  deferral  as 
delinquent  A  maximiun  of  five 
consecutive  annual  installments  can  be 
deferred  with  one  deferral,  which  will 
strengthen  borrowers'  cash  flow 
positions  during  the  time  needed  to 
recover  from  devastating  natural        [ 
disasters  or  other  conditions  beyond  a 
farmer's  control,  such  as  poor  farming 
economy.  A  borrower  who  receives  a 
deferral  usually  will  have  to  wait  two 
years  after  that  deferral  expires  before 
another  deferral  can  be  considered. 

On  November  30, 1984,  FmHA 
published  in  the  Federal  Register  (49  FR 
47007)  a  proposed  rule  giving  interested 
parties  until  January  29, 1985,  to  submit 
comments. 

Discussion  of  Comments  Received 

In  response  to  the  proposed  rule  255 
written  comments  were  received. 
Seventy-eight  of  the  comments  were 
received  after  the  January  29  deadline; 
however,  all  comments  were  considered 
in  developing  the  final  rule.  Comments 
were  received  from  individuals,  FmHA 
employees,  interest  groups.  United 
States  Congressmen  and  State 
goverment  officials.  Two  hundred  eight 
of  the  comments  were  copies  of  four 
very  similar  letters.  Eight  areas  of 
general  comments  are  discussed  under 
"A.  General  Comments". 

Other  comments  are  discussed  under 
"B.  Other  Comments." 

A.  General  Comments 

1.  Most  respondents  are  concerned 
that  the  proposed  changes  will  eliminate 
the  priority  of  allowing  FmHA 
borrowers  to  use  proceeds  fit)m  the  sale 
of  security  for  farm  operating  and  family 
living  expenses.  Specifically,  they  are 
referring  to  the  change  in  S  1962.17  of 
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Subpart  A  of  Part  1962.  which  lists  the 
purposes  for  which  the  proceeds  may  be 
used,  the  listed  first  purpose  being  to 
pay  on  the  PmHA  debt  This  list  does 
not  establish  any  priorities  for  the  use  of 
farm  income.  Farm  product  sales 
proceeds  can  be  released  for  any  of  the 
listed  purposes,  including  planned 
operating  and  family  living  expenses. 
The  chtmges  in  §  1962.17  explain  how 
FmHA  County  Supervisors  and 
borrowers  will  plan  the  use  of  proceeds 
at  the  beginning  of  each  production 
year.  An  agreement  will  be  signed  which 
will  identify  the  farm  sales  proceeds 
which  will  be  used  to  repay  FmHA  and 
the  proceeds  which  will  be  used  for 
other  items.  This  will  increase  the 
borrower's  awareness  of  what  FmHA 
expects  the  borrower  to  do  with 
proceeds.  Borrowers  will  be  allowed  to 
make  changes  to  this  pltm  during  the 
year,  with  FmHA's  approval.  Hie 
elimination  of  a  priority  list  gives 
County  Supervisors  the  flexibility  they 
need  to  treat  each  farmer  as  an 
individual  when  reaching  an  agreement 
on  the  use  of  proceeds.  FmHA  must  be 
included  as  a  recipient  of  some  of  the 
proceeds  since  FmHA  will  have  made  a 
loan  which  the  borrower  has  promised 
to  repay.  FmHA.  as  a  lender,  expects 
payment  from  the  sale  of  such  security 
to  protect  the  Government's  interest. 
Therefore,  the  proposed  amendment  is 
adopted. 

The  following  comments  refer  to  the 
proposed  rule  of  S  1951.44  of  Subpart  A 
of  Part  1951: 

2.  Many  of  respondents  are  opposed 
to  the  condition  in  S  1951.44(b](l)(i) 
which  states  that  to  be  considered  for  a 
deferral,  a  borrower  must  have  a 
reduction  of  income  within  the  2  full 
calendar  years  immediately  preceding 
the  date  of  the  request  for  a  deferral 
which  reduces  the  operation's  cash  flow 
to  8  point  where  outflows  exceeds 
inflows.  The  respondents  believed  that 
such  a  condition  would  preclude 
borrowers  who  had  a  reduction  of 
income  prior  to  the  two  years,  and  who 
still  do  not  have  a  positive  cash  flow, 
from  requesting  a  deferral.  We  believe 
that  this  conunent  has  merit.  The  rule  is 
amended  to  require  a  reduction  in 
income  which  causes  the  need  for 
deferral.  The  rule  is  also  amended  to 
clarify  the  items  the  borrower  must 
submit  to  FmHA  to  show  the  reduction 
in  income. 

3.  A  majority  of  the  respondents 
commented  that  §  1951.44  of  Subpart  A 
of  Part  1591  did  not  include  "cost  price 
squeeze"  or  poor  economic  conditions 
as  acceptable  reasons  that  were  beyond 
the  borrower's  control  which  could 
make  a  borrower  eligible  for  a  deferral. 
They  conunented  that  low  commodity 


prices,  his^  interest  rates,  and 
unexpected  increases  in  input  costs  are 
economic  conditions  which  are  beyond 
their  control  We  have  changed  this 
section  to  list  some  of  the  economic 
conditions  which  could  make  a 
borrower  eligible  for  a  deferral  We 
point  out  that  the  amendment  includes  a 
list  of  acceptable  reasons  for  reduction 
of  income;  it  is  by  no  mean*  an  all- 
inclusive  list 

4.  A  few  respondents  are  opposed  to 
the  requirement  that  the  need  for  a 
deferral  be  "temporary."  The  word 
"temporary"  is  from  ^e  authorizing 
statute,  section  331A  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  igeia).  Thus, 
the  Agency  cannot  change  this  language 
of  the  proposed  rule. 

5.  A  number  of  respondents  object  to   ' 
the  condition  in  1 1951.44(b)(5)  that  a 
borrower  must  have  attempted 
voluntary  debt  adjustment  and/or 
rescheduling  of  payments  with  other 
creditors  before  receiving  a  deferral. 
The  respondents  believed  this  to  be 
unduly  harsh  on  suppliers,  feed  dealers 
and  other  creditors  who  expect  full 
payment  of  debts  in  order  to  operate  a 
viable  business.  FmRA,  as  a  creditor, 
also  expects  full  payment  but  has  a 
responsibility  to  assist  the  borrower 
through  a  temporary  period  of  reduced 
income  with  forebearance.  in  the  form  of 
a  deferral.  As  long  as  the  borrower's 
situation  can  improve,  all  creditors 
share  that  responsibility  to  assist 
borrowers  through  a  time  of  financial 
difficulties  for  the  benefit  of  the 
agricultural  community.  Many  creditors 
may  even  improve  their  chances  of  debt 
collection  because,  if  debt  adjustment  or 
rescheduling  is  not  provided,  the 
borrower  may  seek  protection  under  the 
bankruptcy  laws.  Consequently,  the 
proposed  amendment  is  adopted. 

6.  Many  respondents  commented  that 
it  was  unreasonble  to  expect  that  the 
borrower  have  paid,  when  due, 
expenses  such  as  real  estate  taxes  and 
insurance  premiimis,  prior  to  receiving  a 
deferral.  They  believed  that  conditions 
beyond  their  control  may  have 
prevented  them  from  making  such 
payments.  We  beUeve  that  many 
respondents  may  have  misinterpreted 
the  amendment.  Section  1951.44(c)(3) 
states  that  the  FmHA  official  must 
determine  that  the  borrower,  before 
experiencing  the  hardship,  had  paid, 
when  due,  all  real  estate  taxes  and 
property  insurance  premiums.  A 
borrower  who  has  been  unable  to  pay 
taxes  and  insurance  premiimis  due  to 
the  hardship  is  not  barred  from 
receiving  a  deferral  The  proposed 
amendment  is  not  changed. 


7.  Many  respondents  commented  that 
FmHA  should  not  cancel  the  special 
debt  set-aside  provided  under  i  1951.41 
of  Subpart  A  of  Part  1951  when  a 
borrower  requests  a  deferral  on  the 
same  loan,  lliey  went  on  to  say  that 
borrowers  should  be  granted  both  a 
deferral  and  debt  set-aside  on  their 
FmHA  loans.  We  agree  that  boirowen 
should  not  have  the  debt  setraside 
cancelled  when  they  request  a  deferral. 
However,  the  cancellation  will  occur 
when  the  deferral  is  approved  The 
wording  of  this  section  has  been 
changed  to  make  this  clear.  Both  debt 
set-aside  and  deferral  are  servicing  tools 
that  provide  relief  to  borrowers  in  the 
form  of  reduced  payments. 
Consideration  for  such  relief  is 
sequential  because  debt  set-aside 
requires  payment  of  annual  installments 
on  the  portion  of  the  loan  not  set-aside 
while  deferral  requires  no  installment 
payments  on  the  entire  loan  for  5  annual 
installments.  Therefore,  the  borrower 
obtains  greater  relief  if  he/she  qualifies 
far  a  deferral  cumulative  benefits  do 
not  exceed  those  received  with  a 
deferral.  However,  a  borrower  may 
retain  a  debt  set-aside  on  one  loan  and. 
if  the  borrower's  cash  flow  worsens, 
obtain  a  deferral  on  other  loan(s). 

8.  Many  respondents  commented  that 
the  proposed  changes  reduce  the  FmHA 
County  Supervisor's  responsibility  to 
assist  borrowers,  and  thiat  FmHA  is 
becoming  "money  oriented"  rather  than 
"people  oriented."  Althou^  these 
comments  refer  to  no  particular 
amendment.  FmHA  beUeves  that  the 
comments  are  misdirected  The 
amendments  requiring  FmHA  County 
Supervisors  to  plan  with  the  borrower 
the  use  of  proceeds  for  the  production 
year  will  increase  the  County 
Supervisor's  assistance.  Moreover,  the 
notification  of  servicing  options, 
including  deferral  as  required  in  these 
amendments  increases  the  assistance  by 
County  Supervisors.  The  proposed 
amendments  are  not  in  conflict  with 
FmHA's  purpose  of  providing 
supervised  credit  to  its  borrowers; 
however.  FmHA  has,  as  a  credit  agency, 
a  responsibility  to  collect  Its  loans. 

B.  Other  Comments 
Part  1872— Subpart  A 

The  servicing  of  single  family  housing 
loans  was  removed  from  this  Subpart 
with  the  publication  of  Subpart  C  of  Part 
1965  of  this  chapter.  "Security  Servicing 
for  Single  Family  Rural  Housing  L^ans." 

Section  1872.1    General 

This  section  is  amended  by  adding  the 
definition  of  farmer  program  loans. 
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Sines  no  negative  rMponses  were 
received,  the  Agency  adopts  this 
amendment 

Section  1972.17   Liquidation  action 

Four  respondents,  including  FmHA 
field  office  officials  and  special  interest 
groups,  commented  that  the  amendment 
prohibiting  the  granting  of  time  for 
voluntary  liquidation  after  acceleration 
in  Fanner  Program  cases  was  too  harsh, 
they  bebeved  that  FmHA  could  recover 
more  if  a  voluntary  bquidation  were 
allowed.  From  the  time  the  borrower 
receives  a  notice  of  intent  to  liquidate, 
the  borrower  has  ISO  days  to  vohmtarily 
liquidate,  if  the  boirower  so  chooses. 
This  is  ample  time  for  a  borrower,  who 
is  making  a  good  faith  effort,  to 
voluntarily  Uquidate.  One  respondent 
commented  that  the  last  sentence  of 
{  1872.17(f)(3)  is  unclear.  The  Agency 
inadvotentiy  overlooked  two  sentences 
that  were  run  together  in  the  proposed 
amendment  This  is  corrected  in  the 
final  rule.  However,  due  to  the  removal 
of  the  housing  program  from  this 
Subpart  it  was  necessary  to  reletter  the 
paragraph. 

Another  respondent  suggested  that 
the  language  at  the  end  of  the  first 
sentence  of  { 1872.17(e)  be  changed  from 
"any  other  loan"  to  "any  and  all  other 
loans"  to  ensure  that  the  ciunulative 
effect  of  Uquidation  on  a  borrower's 
repayment  ability  is  determined  before 
action  is  taken.  The  Agency  concurs 
with  the  respondent  and  the  amendment 
is  changed  to  reflect  that  clarification. 
The  same  respondent  suggested  a 
change  fai  wording  in  §  1672.17(f)  to 
clarify  the  County  Supervisor's 
responsibility  in  approving  cash  sales  of 
FmHA  secured  real  estate  in  cases 
where  the  secured  debts  will  not  be  paid 
in  full.  The  Agency  agrees  that  the 
section  needed  to  be  clarified  and  the 
change  in  the  amendment  is  made. 
However,  it  had  to  be  relettered. 
One  agricultural  interest  group 
respondent  commented  that  the 
amendment  eliminates  the  requirement 
that  the  FmHA  County  Committee 
review  liquidation  cases  before  fanner 
program  accounts  are  accelerated.  The 
respondent  believed  that  such  a  change 
removes  fiom  the  liquidation  process  the 
only  component  of  the  FmHA  chain  of 
conmiand  that  has  a  direct  link  with  the 
borrowers  and  also  reduces  FmHA's 
responsiveness.  The  Agency  points  out 
that  other  amendments  require  that  all 
servicing  options  be  considered  and 
curative  actions  taken  prior  to 
liquidation.  After  all  options  are 
exhausted  and  the  problem  has  still  not 
been  resolved,  the  case  must  be 
liquidated.  Therefore,  it  would  serve  no 
purpose  for  the  County  Committee  to  act 


on  the  case.  The  Agency  chooses  to 
adept  the  proposed  amendment 


Transfer  of  real  estate 


Section  1872.18 
security. 

The  amendments  to  this  section 
provide  for  notifying  farmer  program 
borrowers  of  servicing  options  when 
they  contemplate  transferring  their  real 
estate  securify.  Also,  tltis  section 
explains  how  interest  that  accrued 
during  a  deferral  period  must  be 
handled  when  a  transfer  of  real  estate 
security  takes  place. 

Once  agricultural  interest  group 
respondent  commented  that  parts  of  this 
section  should  be  rewritten  to  encourage 
borrowers  who  choose  to  transfer  their 
real  estate  to  do  so  to  eligible 
appbcants.  Such  encouragement  may 
help  to  sustain  the  Agency's  mission  of 
providing  oppwtunities  for  family-sized 
farm  operations,  and  may  benefit  the 
transferor.  The  Agency  believes  that  this 
would  impose  an  added  burden  on  the 
borrower  who  decides  to  voluntarily 
liquidate  the  real  estate.  The  way  the 
regulation  is  written,  the  borrower  who 
wants  to  voluntarily  Uquidate  can  sell 
the  security,  refinance  the  FmHA  debt 
convey  the  securify  to  FmHA  or  transfer 
the  securify  to  either  eligible  or 
ineligible  transferees.  The  Agency  does 
not  want  to  limit  a  borrower's  choices  as 
the  respondent  suggested. 

No  changes  are  made  cooceming  the 
transfer  of  real  estate  and  the  proposed 
amendment  is  adc^ted. 

The  Agency  adopts  a  change  to  the 
introductory  paragraph  of  section 
1872.18  to  require  the  borrower  be  sent 
Form  FtaiHA  1924-14  within  3  working 
days  after  inquiring  about  a  ta>ansfer. 
The  remainder  of  this  proposed 
amendment  to  section  1872.18  is 
adopted. 

Fart  1900.  Subpart  B 

Section  1900.51    General. 

The  change  prohibits  the  termination 
of  releases  for  certain  family  living  and 
farm  operating  expenses  until  after  the 
farmer  program  borrower  has  received 
the  proper  notice  and  any  appeal  has 
been  concluded.  No  negative  responses 
were  received.  The  Agency  adopts  the 
proposed  amendment 

Section  1900.52   Definitions. 

FmHA  added  farmer  program  loans  as 
a  definition.  Since  no  unfavorable 
comments  were  received,  the  Agency 
adopts  the  proposed  amendment 

Section  190053    Decisions  which  are 
not  appealable. 

FmHA  added  a  provision  diat 
borrowers  who  do  not  return  Form 


FmHA  1924-26  at  who  complete  Form 
FmHA  1924-26  indicating  tiiey  do  not 
wish  to  appeal  cannot  appeal  when  the 
adverse  action  is  taken.  SoMe  language 
was  deleted  from  the  proposed  change 
for  the  final  rule.  One  U^A  respondent 
recommended  some  minor  changes  in 
language  in  this  section.  However,  the 
Agency  chooses  not  to  adopt  such 
changes  since  the  impact  would  be 
minimal.  One  attorney  commented  that 
appeal  waiver  notices  may  not  be 
adequate  in  Forms  FmHA  1924-25  and 
1924-26,  but  could  not  tell  because  such 
forms  were  not  published.  FmHA 
provided  copies  of  these  forms  to  all 
parties  who  requested  them  and  many 
of  the  comments  received  by  FmHA 
resulted  in  changes  being  made  to  those 
forms.  The  notice  is  clear,  unambiguous 
and  adequate.  We  have  amended 
Subpart  B  of  Part  1924  of  this  chapter  to 
include  a  description  of  the  contents  of 
the  forms.  The  proposed  amendment  is 
adopted  as  changed. 

Section  1900.55   FmHA  actions  to  limit 
the  need  for  appeals. 

This  change  indicates  that  borrowers 
who  receive  Forms  FmHA  1924-25  and 
1924-26  will  be,  in  most  cases,  required 
to  attend  a  conference  prior  to  the 
beginning  of  the  appeals  process.  If  the 
borrower  does  not  attend  such  a 
conference,  the  appeal  is  waived.  One 
respondent  commented  that  additional 
language  should  be  included  in  tiiis 
section  to  clarify  FmHA  personnel's 
responsibilities  regarding 
documentation  and  calculations  in  the 
case  files.  The  Agency  adopts  these 
changes  to  the  proposed  rule. 

Section  1900.56    Appeal  from  an  initial 
FmHA  decision. 

This  change  provides  further  guidance 
on  handling  appeals  of  borrowers  who 
receive  Forms  FmHA  1924-25  and  1924- 
26.  One  USDA  respondent  suggested 
changes  that  would  not  be  consistent 
with  the  remainder  of  this  Subpart 
Therefore,  the  proposed  amendment  is 
adopted  with  minor  changes  to  clarify 
the  difference  in  handling  farmer 
program  and  non-farmer  program  loans. 

Exhibit  B-1  was  changed  to 
strengthen  the  language  for  requiring  a 
meeting  and  providing  new  information 
for  consideration. 

Exhibit  B-2  was  changed  to  add  a 
statement  for  use  of  the  letter  to  farm 
program  borrowers  who  have  been 
asked  to  graduate. 

Exhibit  B-3  was  changed  to  add  the 
word  "conference"  in  the  title  and  in  the 
second  sentence. 

Exhibit  B-4  was  changed  to  delete  a 
reference  to  chattel  acceleration  notices. 
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No  negative  connnente  wen  received: 
therefore,  the  proposed  amendment  is 
adopted  unchanged. 

Exhibit  B-6  waa  changed  to  provide 
an  exception  on  the  use  of  die  exhibit. 
No  negative  comments  were  received. 
The  Agency  adopts  the  proposed 
amendment 

Exhibit  B-6  was  added  to  be  used  to 
notify  certain  borrowers  they  had 
waived  or  forfeited  their  right  to  appeal. 

Exhibit  D  was  changed  to  clarify 
levels  of  review  for  certain  decisions. 
The  Agency  changes  the  proposed 
amendment  to  include  Cnal  rulemaking 
that  was  published  in  a  previous  final 
rule  on  June  7, 1985.  for  Subpart  A,  B 
and  C  of  Part  1955  of  this  chapter. 

Part  1910.  Subpart  A 

Section  1910.4    Processing  Applications 

Hiis  change  in  the  proposed  rule 
required  the  removal  of  para^^ph  (b) 
from  this  section  and  redesignate  the 
remaining  paragraphs.  In  the  proposed 
rule,  paragraph  (b)  was  mistakenly 
referred  to  as  paragraph  (h).  However, 
paragraph  (b)  will  not  be  removed  in  the 
final  rule. 

Paragraph  (b)  of  §  1910.4  requires 
FmHA  to  send  a  guide  letter  concerning 
the  limited  resource  program  to  a  fanner 
program  applicant  before  County 
Committee  action  is  taken  on  the 
application.  That  will  be  retained.  One 
respondent  erroneously  stated  that 
paragraph  (b)  required  the  guide  letter  to 
be  sent  to  alt  farmer  program  borrowers 
each  November,  and  that  eliminating 
^^'"■^^'^is  notification  process  violated  the 
authorizing  legislation.  The  Agency 
would  like  to  point  out  that  the 
November  notification  is  required  in  7 
CFR  Part  1924,  Subpart  B,  §  1924.59(d). 
However,  that  change  will  be  discussed 
in  the  narrative  for  Part  1924,  Subpart  B. 

The  proposed  rule  would  have 
removed  the  notification  required  under 
paragraph  (b)  of  §  1910.4(b)  and 
replaced  that  notice  with  a  Form  FmHA 
1924-14,  "Notice — Farmer  Program 
Borrower  Servicing  Options  Including 
Deferrals,  and  Borrower 
Responsibilities."  That  form  is  to  be 
reviewed  widi  FO,  OL,  SW  and  EM 
applicants  and  includes  notification  of 
the  limited  resource  program  as  well  as 
deferrals.  However,  one  respondent 
stated  that  the  review  of  that  form  is  not 
early  enough  in  the  loan  application 
process  to  allow  applicants  to  develop 
plans  using  Limited  Resource  rates  and 
terms.  The  Agency  agrees  and  will  not 
remove  §  191Q.4(b)  so  that  appUcants 
can  use  Limited  Resource  information  in 
their  plans^  One  respondent  suggested 
that  a  hat  similar  to  the  s«^cing 
options  in  Form  FmHA  1924-14  be 


posted  in  aii  FteHA  County  Offices.  The 
Agency  believes  that  is  not  necessary 
and  prefers  giving  actual  notice  of  soch 
options  instead  of  posting  a  notice  in 
County  OfBces. 

Section  1910.8    Reaching  an 
Understanding. 

This  change  requires  the  use  of  Form 
FmHA  1924-14  in  die  applicatlan 
process  to  inform  applicants  of  the 
availability  of  limited  resource  loans 
and  servicing  opttom,  inchiding 
deferrals.  One  respondent  commented 
that,  by  using  the  form  before  or  at  loan 
closing,  the  notification  would  not  be 
during  the  loan  application  process.  The 
Agency  believes  the  loan  application 
process  ends  when  the  loan  is  closed. 
Therefore,  if  Form  RnHA  1924-14  is 
given  to  applicants  before  or  at  loan 
closing,  the  notification  is  during  the 
loan  application  process.  Moreover,  the 
Agency  will  retain  applicant  notification 
of  the  Limited  Resource  program  under 
§  1910.4(b).  The  proposed  rule  is 
adopted. 

Part  1924,  Subpart  B 

Section  1924.51    General. 

This  change  includes  several  farmer 
program  loans  under  this  subpart  There 
were  no  negative  comments  on  this 
change;  therefore,  the  Agency  adopts 
this  amendment 

§  1924.56    Credit  Counseling. 

This  change  clarifies  the  County 
Supervisor's  responsibilities  to  act  in  an 
advisory  capacity  when  credit 
counseling  applicants  and  borrowers. 
No  negative  comments  were  received. 
Minor  changes  were  made  in  the 
proposed  amendment  by  including 
conforming  paragraph  headlines. 

Section  1924.57    Planning. 

This  change  clarifies  the  borrower's 
and  Comity  Supervisor's  responsibilities 
for  performing  planning  and  explains 
under  what  conditions  such  plans  must 
be  prepared.  The  aimual  plan  was 
broadened  to  include  both  Form  FmHA 
431-2,  "Farm  and  Home  Plan, "  or  other 
plan  of  operation  acceptable  to  FmHA, 
and  Form  FmHA  1962-1.  "Agreement  for 
the  Use  of  Proceeds/Release  of  Chattel 
Seciuity."  The  latter  form  was  designed 
to  allow  borrowers  to  formally 
participate  in  planning  the  use  of 
proceeds  in  their  operations;  there  will 
no  longer  be  a  priority  list  for  use  of 
proceeds. 

As  previously  mentioned,  a  large 
number  of  respondents  commented  oo 
the  elimination  of  priorities  Iw  the  use 
of  proceeds  in  Part  1962,  Subpart  A, 
S  1962.17.  They  likewise  did  so  for 


S  1924.57.  As  previously  explained. 
FmHA  clarifies  the  use  of  proceeds  by 
initiating  the  use  of  Form  FmHA  1962-1 
which  allows  the  borrower  and  FmHA 
to  plan  the  use  of  proceeds  for  the 
coming  year.  Such  uses  include  family 
living  and  farm  operating  expenses  and 
payments  to  HnHA  and  other  creditors. 
The  Agency  believes  the  use  of  this  form 
will  increase  the  borrower's  awareness 
and  understanding  for  what  purpose  the 
bomniver's  inoone  c«i  be  used. 

One  agricultural  interest  group 
respondent  commented  diat  the  use  of 
Form  FmHA  1962-1  formalizes  the 
planning  process  and  wiB  make  changes 
by  borrowers  more  difficult  to  make. 
The  respondent  suggested  that 
borrowers  be  made  aware  of  the  form's 
importance  and  that  the  Agency  should 
create  a  new  form  to  explain  the 
mechanics  of  the  form  as  well  as  other 
aspects  of  FmHA  programs.  The  Agency 
has  included  an  explanation  of  the  use 
of  Form  FmHA  1962-1  on  Form  1924-14, 
which  is  given  to  applicants  and 
borrowers.  The  same  respondent 
commented  that  both  die  borrower  and 
FmHA  County  Supervisor  shonld  be 
required  to  initial  and  date  major 
revisions  to  Form  FmHA  19SZ-1,  instead 
of  only  the  borrower  as  stated  on 
S  1924.57(d).  The  Agency  agrees  with 
this  comment  and  has  incorporated  die 
change,  along  with  other  minor  changes 
in  language  and  additions,  in  the  final 
rule. 

Another  respondent  fixim  USDA 
recommended  that  in  S  1924.57,  the 
meaning  of  paragraph  (c)(3),  be  clarified 
by  replacing  ".  .  .  fidly  utilise  plans 
developed,  if  any,  with  the  assistance 
.  .  ."  with  ".  .  .  fully  utilize  any  plans 
developed  with  the  assistance  .  .  ."  The 
Agency  adopts  this  change  to  the 
proposed  rule  but  also  replaces  "fully 
utihze"  with  "take  into  consideration." 
The  same  respondent  recommended  that 
"sufficient  detail"  in  S  1924.57(d)(1)  be 
further  defined  to  provide  clearer 
guidance  to  FmHA  County  CXfice  stafL 
The  Agency  does  not  believe  this  is 
necessary  as  the  Forms  Manual  Insert 
(FMI),  referred  to  in  f  1924.57(b)  gives 
examples  to  the  County  Supervisor  of 
the  details  required  in  the  plan. 

Other  minor  changes' were  made,  such 
as  requiring  both  Forms  FmHA  431-2 
and  1962-1  be  completed  at  the  same 
time  and  setting  forth  procedures  for 
handling  cases  in  which  the  borrower 
and  County  Supervisor  do  not  agree  on 
the  entries  on  Form  FmHA  1962-1. 

Section  1924.58    Recordkeeping. 

This  change  clarifies  the 
responsibilities  of  both  the  borrower  in 
keeping  adequate  records  and  the 
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County  Supervisor  in  analyzing  such 
records.  No  negative  conunents  were 
received  on  this  change;  therefore,  the 
Agency  adopts  the  proposed 
amendment 

Section  1924.59    Supervision. 

This  change  clarifies  the  County 
Supervisor's  responsibility  in 
supervising  borrowers  and  in  scheduling 
visits  to  borrower's  farms.  Such  visits 
must  be  made  to  borrowers  who  have 
been  indebted  for  less  than  one  full  crop 
year,  who  have  been  sent  a  notice  of 
intent  to  take  adverse  action,  who  have 
had  loans  rescheduled,  reamortized 
and/or  consolidated,  and  who  have 
limited  resource  loans.  Two  respondents 
commented  that  removing  the 
requirement  that  the  limited  resource 
program  notice  be  given  to  borrowers 
every  Noveml)er  was  in  conflict  with  the 
authorizing  legislation  and  should  be 
reinstated.  The  Agency  changes  the 
amendment  to  include  such  notice  be 
provided  by  sending  Form  FmHA  1924- 
14  to  each  borrower  every  November  in 
paragraph  (d)  and  to  explain  the 
contents  of  the  form.  That  form  will 
include  notice  of  both  the  limited 
resource  program  and  deferrals.  One 
respondent  recommended  that  $1924- 
S9(c)  be  expanded  to  clarify  information 
required  to  be  recorded  on  farm  visits, 
meetings  and  other  contacts  and  the 
follow-up  actions.  Such  a  record  will 
identify  negative  and  positive  Gndings 
and  provide  a  timetable  for  completion 
of  follow-up  actions.  The  respondent 
also  suggested  that  the  words  "handled 
properly"  at  the  end  of  the  second 
sentence  of  §  1924.59(d)(1)  be  replaced 
by  "properly  supervised."  The  Agency 
concurs  with  both  recommendations  and 
hereby  changes  the  proposed  rule.  The 
remainder  of  the  proposed  amendment 
remains  unchanged  except  for 
restructuring  of  paragraphing. 

Section  1924.60    Analysis. 

This  change  clarifies  the  purposes, 
uses  and  content  of  analyses  of  farm 
borrowers'  operations.  This  allows 
County  Supervisors  to  prepare  for  such 
analyses,  to  assist  the  borrowers  and  to 
monitor  the  borrowers'  operations.  The 
information  obtained  in  analyses  will 
assist  the  borrower  in  making  financial 
and  production  management  decisions. 
One  respondent  from  USDA  tnade  four 
diff^erent  recommendations  for  changes 
that  would  clarify  the  meaning  in 
several  paragraphs.  In  S  1924.60(a),  it 
was  suggested  that  revisions  be  made  to 
pinpoint  the  purposes  of  analyses  and  to 
identify  the  borrower's  and  County 
Supervisor's  responsibilities  in 
preparing  and  updating  the  analyses.  In 
i  1924.60(c)(1),  it  was  suggested  that  the 


words  "adjusted  to"  be  replaced  by 
"predict" 

It  was  suggested  that  in 
§  1924.0D(d)(2)  that  ".  .  .  which 
jeopardize  their  repayment  ability"  be 
added  to  the  end  of  the  paragraph.  In 
9  1924.60(d)(4)  it  was  recommended  that 
"until  the  County  Supervisor  determines 
the  borrower  is  conducting  the 
operations  satisfactorily"  be  replaced  by 
"until  the  County  Supervisor  determines 
the  borrower  is  operating  the  enterprise 
within  reasonable  conformity  to  plans 
and  prescribed  goals."  The  Agency  does 
not  concur  with  the  suggestions  and 
believes  the  proposed  language  is 
adequate  wiUi  minor  revisions. 

Section  1924.61    Nonfarm  enterprises. 

This  section  was  imchanged  ^m  the 
existing  regiilation.  No  negative 
comments  were  received;  therefore,  this 
action  remains  unchanged. 

Section  1924.62    State  Supplements. 

One  respondent  offered  two 
comments  on  clarifying  language  in  this 
section.  In  S  1924.62(a),  it  was  suggested 
that  "area"  be  replaced  by  "topic."  It 
was  suggested  also  that  §  1924.62(c]  be 
revised  to  require  that  standards  for  key 
farm  management  and  financial 
management  practices  be  kept  current  in 
the  County  Office  and  be  made 
available  to  borrowers.  This  section  is 
condensed  in  the  final  rule  and  requires 
that  such  practices  be  kept  current  in  the 
County  Offices.  Also,  the  State 
Supplements  issued  to  field  offices 
should  set  the  time  of  year  for 
conducting  analyses. 

Section  1924.71    Delinquent  borrowers. 

This  change  requires  that  farmer 
program  borrowers  who  are  $100  or 
more  delinquent  on  their  FmHA  loan 
accounts  as  of  December  31  (rather  than 
March  31  as  originally  proposed)  will  be 
sent  a  notice  of  FmHA's  intent  to 
accelerate  and  liquidate  their  accounts. 
This  would  provide  a  defmite  standard 
for  accelerating  loan  accounts.  Eleven 
respondents  offered  negative  comments 
on  this  change.  Eight  respondents  from 
FmHA  Held  offices  suggested  that  the 
March  31  date  does  not  allow  sufficient 
time  for  borrowers  to  bring  their  account 
current  after  the  January  1  due  date  and 
for  County  Offices  to  complete  annual 
analyses  for  the  borrowers'  previous 
crop  year.  They  believe  that  determining 
appropriate  servicing  actions,  such  as 
rescheduling,  reamortization  and 
deferrals  cannot  be  done  by  March  31. 
Alternative  dates  suggested  weis  June 
30  and  September  30.  Also  seven 
respondents  believed  that  $100  was  too 
low  of  an  amount  of  delinquency  to 
initiate  liquidation.  One  respondent 


suggests  that  a  percentage  of  a 
borrower's  annual  installment  be  used. 
It  was  believed  that  borrowers  with 
small  delinquencies  would  be  agitated 
by  receiving  such  a  notice  of  intent.  One 
agricultural  special  interest  group 
respondent  suggested  that,  due  to  a 
potential  for  backlog  after  sending 
notices  to  delinquent  borrowers,  the 
Agency  wait  one  full  year  before 
adopting  this  proposed  rule. 

After  further  analysis,  the  Agency 
changed  the  date  to  December  31.  "This 
will  allow  the  borrower  almost  a  full 
year  to  make  the  annual  installment.  It 
will  also  reduce  the  number  of  intent  to 
take  adverse  action  notices  sent  out  and 
allow  the  borrower  and  the  County 
Supervisor  more  time  to  consider  other 
options  such  as  rescheduling  and 
deferral. 

The  $100  figure  is  used  so  that  there 
will  be  a  consistent  clear-cut  standard 
for  County  Supervisors  which  would 
eliminate  any  capricious  liquidation 
decisions.  Increasing  the  amount  may 
create  an  incentive  for  borrowers  to 
maintain  a  level  of  delinquency  without 
concern  that  any  action  could  be  taken 
against  them  to  enforce  the  covenants  of 
the  FmHA  security  instruments.  Farmers 
who  have  delinquencies  and  who  are 
able  to  bring  their  accounts  current 
should  do  so.  Farmers  who  cannot  bring 
their  accounts  current  should  be 
considered  for  servicing  relief 
immediately.  The  regulations  make  it 
clear  that  FmHA  will  take  action  quickly 
so  that  small  delinquencies  do  not  grow 
into  large  ones. 

The  Agency  agrees  with  postponing 
the  use  of  the  notice  for  delinquent 
borrowers.  The  notification  will  be 
effective  December  31, 1985.  The 
remainder  of  the  proposed  amendment 
is  adopted. 

Section  1924.72    Borrowers  who  receive 
Form  FmHA  1924-25  and  1924-26. 

This  change  sets  forth  the  actions 
County  Supervisors  must  take  after 
borrowers  receive  Forms  FmHA  1924-25 
and  1924-26.  When  borrowers  do  not 
respond  to  the  forms,  the  County 
Supervisor  will  continue  with  the 
intended  adverse  action.  In  other  cases, 
the  County  Supervisor  will  be 
processing  requests  for  servicing 
actions,  attending  appeal  hearings  or 
considering  curative  or  liquidation 
actions  after  the  borrower  returns  the 
acknowledgement  form.  Form  FmHA 
1924-26. 

Two  respondents  offered  comments 
on  this  proposed  change.  One 
respondent  from  USDA  suggested  that 
S  1924.72(e)  (redesignated  as  paragraph 
(f)  in  final  rule)  be  changed  to  allow 
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borrowers  who  return  mcorrectiy 
completed  acknowledgement  forms  the 
full  30  day  response  period  in  which  to 
correct  deficiencies,  rather  than  10  days 
as  set  forth  in  the  proposed  rule.  They 
also  suggested  diat  "within  10  days"  be 
clarified  as  to  "calendar"  or  "working" 
days.  The  Agency  concurs  with  the 
recommendations  and  thereby  changes 
the  proposed  rule. 

An  agricultural  interest  group 
respondent  suggested  that  "80  days"  be 
increased  to  "120  days"  in  5  1924.71(d). 
They  believed  that  this  would  be  a 
reasonable  period  of  time  to  allow  the 
borrower  to  complete  the  action  the 
borrower  chose  on  the 
acknowledgement  form,  such  as  selling 
or  transferring  real  estate.  The  Agency 
concurs  and  hereby  adopts  the  change 
to  the  proposed  amendment  as  well  as 
the  addition  of  subheadings  in  this 
section.  The  Agency  also  added  the 
description  of  the  contents  of  the  forms. 

Section  1924.73    Follow-up  supervisory 
actions  by  District  Director  and  State 
office  staff. 


This  change  sets  forth  the  oversight 
system  for  proper  monitoring  of 
supervisory  actions  taken  by  County 
Supervisors.  One  respondent  suggested 
that  results  of  visits  by  District  Directors 
to  County  Offices  be  documented 
regarding  the  County  Supervisor's 
management  of  the  loan  portfolio  and 
that  copies  of  the  results  be  given  to  the 
County  Supervisor  and  Slate  Director. 
The  Agency  is  of  the  opinion  that  other 
FmHA  regulations  concerning  internal 
control  require  sufficient  reporting 
documents.  Therefore,  the  proposed  rule 
is  adopted. 

Part  1941,  Subpart  A 

Section  1941.18    Rates  and  terms. 


• 


This  change  removes  deferral  as  a 
loan  making  action  to  avoid  confusion 
with  deferral  as  a  loan  servicing  acticm. 
Loans  may  have  reduced  installments 
scheduled  in  the  beginning  of  the 
repayment  term.  The  requirement  for  an 
annual  review  of  limited  resource  loans 
at  the  time  of  conducting  an  analysis 
has  been  added  to  the  final  rule. 

Part  1943,  Subpart  A 

Section  1943.18    Rates  and  terms. 

This  change  removes  deferral  as  a 
loan  making  action  to  avoid  confusion 
with  deferral  as  a  loan  servicing  action. 
Language  was  added  so  that  loans  may 
have  reduced  annual  installments 
scheduled  of  at  least  partial  interest  for 
the  first  5  years. 

Also,  the  requirement  for  an  annual 
review  of  limited  resoL'-ce  loans  at  the 


time  an  analysis  is  conducted  was 
added  to  the  final  rule. 

Part  1943,  Subpart  B 

Section  1943.68    Rates  and  terms. 

This  change  removes  deferral  as  a 
loan  making  action  to  avoid  confusion 
with  deferral  as  a  loan  servicing  action. 
Language  was  added  to  indicate  that 
reduced  payments  can  be  scheduled.  No 
negative  comments  were  received  on 
this  amendment;  therefore,  the  proposed 
amendment  is  adopted  as  changed. 

Part  1943,  Subpart  C 

Section  1943.118    Rates  and  terms. 

This  change  was  made  to  remove 
deferrals  as  a  loan  making  action  to 
avoid  confusion  with  deferral  used  as  a 
servicing  action.  Language  was  added  to 
indicate  that  reduced  payments  can  be 
scheduled.  The  proposed  rule  is  adopted 
as  changed. 

Part  1945,  Subpart  D 

Section  1945. 168    Rates  and  terms. 

This  change  was  made  to  remove 
deferral  as  a  loan  making  action  to 
avoid  confusion  with  deferral  used  as  a 
loan  servicing  action.  One  respondent 
commented  on  language  in  9  1945.168(b) 
that  was  not  a  part  of  the  proposed 
change.  Language  has  been  added  to  the 
proposed  rule  to  show  that  reduced 
installments  can  be  scheduled  annually 
for  the  first  5  years.  Also  the  last 
sentence  of  §  1945.168(b](l](i)  is 
removed  to  correct  a  previous  error. 

Part  1951,  Subpart  A 

Section  1951.1    Purpose. 

This  change  includes  several  Parmer 
Program  loans  for  servicing  in  this 
Subpart.  No  negative  comments  were 
received;  therefore,  the  proposed  rule  is 
adopted  unchanged,  except  to  include  a 
reference  to  servicing  loans  on 
Predetermined  Amortization  Schedule 
System  (PASS). 

Section  1951.7   Accounts  of  borrowers. 

These  changes  were  made  tc  delete 
use  of  payment  reminders  as  farmer 
program  delinquency  notices  and  to 
provide  a  reference  to  Part  1924,  Subpart 
B,  for  subsequent  servicing  of  loans 
when  a  farmer  program  borrower  fails 
to  make  a  payment.  Also,  a  change  was 
made  to  update  references  to  forms  and 
other  regulations. 

One  respondent  from  a  special 
interest  group  commented  that  this 
amendment  should  include  provisions 
for  notifying  borrowers  of  dates  and 
amounts  of  payments  due.  Also,  the 
respondent  suggested  that  County 
Supervisors  be  required  to  notify 


borrowers  of  how  and  when  payments 
are  applied  to  existing  debts.  The 
Agency  cannot  adopt  such  changes  at 
this  time  due  to  changes  being  proposed 
and  made  in  the  automated  data 
processing  systems  in  the  central 
Finance  Office.  Progress  is  being  made 
to  include  all  FmHA  County  offices  on 
the  system,  whidi  will  eventually 
provide  increased  information  for 
borrowers  on  payment  application.  The 
Agency  adopts  this  proposed  mle 
unchanged,  except  that  in  paragraph 
(d),  servicing  former  program  loans  has 
been  clarified  and  differentiated  from 
other  FmHA  loans  and  (b)(2)  was 
removed  as  new  regulations  will  have  to 
be  issued  for  off-sets  on  Federal 
employee  wages. 

Section  1951.8    Types  of  payments. 

This  change  cross-references  to  a 
definition  of  the  term  "farm  income." 
Also,  the  sources  of  extra  payments  are 
claimed  in  the  light  of  the  definition  of 
"farm  income."  A  reference  to  Part  1962, 
Subpart  A,  is  added  for  the  definition  of 
farm  income.  No  negative  comments 
were  received. 

Section  1951.10   Application  of 
Payments  on  Operating  (OL), 
Emergency  (EM),  Economic  Emergency 
(EE).  Economic  Opportunity  (EO)  loans 
to  individuals.  Soil  and  Water 
Conservation  (SW)  coded  "24",  and 
other  production  type  loan  accounts. 

The  priority  of  application  of  income 
to  accoimts  is  amended  to  show  that 
payments  must  be  applied  first  to 
interest  accrued  during  a  deferral 
period.  On  respondeirt  commented  that 
this  section  be  amended  to  clarify  which 
FmHA  employees  are  responsible  for 
various  steps  in  the  pajmient  process. 
Other  sections  of  this  Subpart,  which 
were  not  afliected  by  Ae  proposed 
changes,  deal  with  employee 
responsibilities  and  were  not  published. 
Therefore,  the  Agency  believes  no 
changes  are  required.  The  Agency  has 
removed  a  subsection  in  S  1951.10  (b) 
that  is  no  longer  needed  and  adopts  the 
proposed  amendment. 

Section  1951.11    Application  of 
payments  on  real  estate  accounts. 

These  changes  revise  the  priority  of 
apphcation  of  payments  on  real  estate 
accounts  so  that  payments  are  applied 
to  interest  accrued  during  a  deferral 
period  before  interest  accrued  to  the 
date  of  payment  and  then  principal.  No 
negative  comments  were  received  on 
these  changes.  To  avoid  repetition,  the 
Agency  did  eliminate  the  reference  to 
the  priority  of  pajrments  in 
§  1951.11(a)(2)  because  the  same  priority 
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list  is  included  in  §  1951.11(d)(l)(i).  The 
proposed  amendment  is  adopted  as 
changed. 

Section  1951^    Review  of  limited 
resource  PO  and  OL  loans. 

This  change  deletes  a  reference  to  an 
increase  in  FO  limited  resource  rates. 
No  negative  comments  were  received  on 
this  change.  However,  the  Agency 
proposed  to  adopt  further  changes  to 
this  section  to  require  an  annual  review 
of  limited  resource  loans.  The  Agency 
beUeves  that  this  is  feasible  because 
limited  resource  borrowers  receive 
analyses  every  year  at  which  time 
financial  information  is  obtained  and 
repayment  ability  is  determined.  The 
limited  resource  interest  rate  is 
increased  by  whole  number  increments 
in  accordance  with  the  borrower's 
repayment  ability  until  the  current 
interest  rate  is  reached.  The  automatic 
interest  rate  increase  provision  was 
removed  as  this  had  expired.  Also, 
borrowers  who  have  received  a  deferral 
cannot  have  the  interest  rate  of  their 
limited  resource  loans  increased  during 
a  deferral  period.  That  change  is 
required  to  conform  with  Finance  Office 
requirements. 

Section  1951.33    Consolidation  and 
rescheduling  ofOL,  SL  EO.  and  EM  and 
EE  loans  made  for  Subtitle  B  purposes. 

These  changes  remove  deferral  as  a 
servicing  action  from  this  section.  The 
deferral  action  was  placed  under 
5  1951.44.  Also,  several  farmer  program 
loan  programs,  heretofore  excluded  from 
this  section,  were  added.  No  negative 
comments  were  received  on  these 
changes.  Therefore,  the  Agency  adopted 
the  proposed  amendment  with  minor 
changes,  such  as  prohibiting  the 
consoUdation  of  deferred  limited 
resource  loans  during  the  deferral  period 
and  allowing  rescheduling  or 
consolidating  to  be  performed  any 
number  of  times  on  any  loan. 

Section  1951.40  Reamortization  ofFO. 
SW.RL.  RHF,  EE  or  EM  loans  made  for 
real  estate  purposes. 

These  changes  remove  deferral  as  a 
servicing  action  from  this  section  and 
add  several  fanner  program  loanS  that 
were  previously  excluded.  Having 
received  no  negative  comments,  the 
Agency  adopts  this  proposed 
amendment  with  minor  changes 
including  prohibiting  deferred  limited 
resource  loans  from  being  reamortized 
during  the  deferral  period,  conforming 
general  requirements  with  those  for 
rescheduling  and  consolidation  under 
5  1951.33  of  this  part,  and  clarifying 
reamortization  of  limited  resource  loans. 


§  1951.44    Deferral  of  existing  OL  FO, 
SW.  RL.  EM.  EO.  SL  RFH  and  EE  loans. 

This  section  is  added  so  that  the 
eligibility  requirements  for  and 
processing  of  deferrals  could  be 
explained  in  detail.  Some  general 
comments  on  this  proposed  change  were 
addressed  earlier  in  this  document  and 
the  changes  noted.  Other  respondents 
provided  more  specific  comments  which 
will  now  be  addressed.  One  special 
interest  group  respondent  commented 
that  poor  financial  management 
decisions,  such  as  imtimely  marketing 
practices,  should  not  be  excluded  as  a 
reason  not  to  be  considered  for  deferral. 
They  believed  that  things  such  as 
untimely  marketing  are  hard  to  confrol. 
The  Agency  realizes  this;  however, 
borrowers  who  tire  withholding  grain  or 
livestock  from  markets  in  anticipation  of 
higher  prices  should  not  receive 
deferrals  if  they  receive  low  prices 
because  they  held  the  commodities  too 
long.  Such  speculation  may  cause  a 
reduction  in  income  and,  if  the  borrower 
received  a  deferral,  may  be  a 
disincentive  for  borrowers  to  use  good 
marketing  practices.  The  Agency 
chooses  not  to  adopt  this  change. 

Another  respondent,  bom  a  USDA 
office,  recommended  that  more  specific 
-  items  be  required  from  the  borrower  to 
determine  need  for  a  deferral.  Such 
items  included  death  certificates,  letters 
of  employment  termination,  certificates 
of  cost,  etc.  The  Agency  believes  that 
requiring  such  items  would  place  an 
unnecessary  burden  on  the  borrowers. 
The  most  necessary  items,  such  as 
financial  records,  income  tax  records, 
etc.,  will  provide  the  most  accurate 
documentation  of  the  borrower's 
financial  position  that  indicates  a  need 
for  deferral.  The  Agency  chooses  not  to 
adopt  this  comment.  This  respondent 
also  suggested  that  clarification  be 
made  in  the  proposed  rules  to  show  that 
subsequent  deferrals  must  at  least  meet 
the  criteria  for  an  initial  deferral.  The 
Agency  agrees  and  hereby  adds  the 
word  "initial"  to  the  first  sentence  of 
S  1951.44(f)(1)  so  that  it  reads  ".  .  . 
meets  the  conditions  for  an  initial 
deferral." 

This  respondent  also  recommended 
that  a  maximum  term  be  stated  in  "5 
years"  instead  of  "5  instalbnents."  The 
Agency  believes  that  clarification  is 
necessary  and  hereby  changes 
S  1951.44(i)  to  5  annual  installments. 
Finally,  this  respondent  commented  that 
expenditures  for  repairing  security 
property  that  FmHA  has  determined  not 
essential  to  the  operation  should  not  be 
considered  to  be  "beyond  the 
borrower's  control."  The  Agency  agrees 
that  this  language  is  not  clear.  The  non- 


essentiality  refers  only  to  required 
insurance  coverage.  Tlierefore, 
S  1951.44(b)(l)(ii)(B)  is  changed  to  reflect 
the  insurance  requirements. 

Another  agricultural  interest  group 
commented  that  the  eligibility 
requirement  for  a  deferral  which  states 
that  the  borrower  must  have  applied 
"recommended  and  recognized 
successful  production  and  financial 
management  practices"  is  too 
subjective.  The  Agency  believes  that 
including  very  specific  management 
practices  would  be  too  cumbersome  and 
may,  in  fact,  limit  eligibility  for  a 
deferral.  Also,  subjective  determinations 
made  without  adequate  documentation 
are  controlled  through  the 
administrative  appeal  process.  The 
Agency  chooses  not  to  adopt  this 
suggested  change. 

One  FmHA  field  office  respondent 
believes  that  FmHA  should  be 
adequately  secured  before  a  deferral 
could  be  granted.  The  respondent  also 
commented  that  the  proposed  rule  did 
not  address  the  losses  that  the  Agency 
could  incur  because  of  deferrals.  The 
Agency  believes  that  conditions  beyond 
a  borrower's  control  that  lead  to  a  need 
for  a  deferral  may  adversely  affect 
security  value  and  borrowers  should  not 
be  penalized  for  such  declines  in  value. 
Also,  security  value  may  recover  during 
the  deferral  period.  Potential  losses 
should  not  be  addressed  in  a  servicing 
regulation.  The  Agency  is  not  making 
any  changes  in  response  to  these 
comments. 

One  attorney  and  a  State  Attorney 
General  commented  that  notice  of 
deferral  to  borrowers  is  not  adequate  to 
comply  with  one  of  the  judge's  orders. 
The  Agency  believes  that  more  notices 
are  provided  under  these  proposed  rules 
than  what  was  required.  One 
respondent  further  commented  that  the 
notices  are  placed  throughout 
regulations  and  are  difficult  to  locate, 
unlike  the  rural  housing  moratorium 
regulations,  and  the  deferral  regulation 
is  not  based  on  the  rural  housing 
moratorium  regulation.  FmHA's  farmer 
programs  operate  under  many  more 
regulations  than  rural  housing  programs 
and  the  notices  of  deferral  are  logically 
placed  in  the  appropriate  farmer 
program  regulations.  Also,  the  Agency 
believes  that  the  deferral  standards  are 
more  suited  to  farmer  programs  loans 
than  the  rural  housing  moratorium 
standards.  Some  requirements,  such  as 
standards  for  subsequent  relief,  are 
similar.  Both  respondents  offered 
comments  on  eligibility  for  deferrals  that 
are  similar  to  those  comments 
addressed  earlier.  The  attorney 
commented  on  the  cancellation  of 


Federal  Register  /  Vol.  50.  No.  212  /•  Friday.  November  1.  1965  /  Rules  and  ftegdatlona        4^47 


deferrals,  indicating  that  some  of  the 
reasons  for  which  deferrals  will  be 
cancelled  are  vague.  The  cancellation  of 
deferrals  has  been  removed  from  the 
final  amendment.  This  respondent  went 
on  to  criticize  the  requirement  that  loans 
must  be  rescheduled  and/or  reamortized 
before  deferral  is  granted.  The 
respondent  believed  that  would  result  in 
an  increase  in  interest  rates  in  virtually 
all  cases.  This  is  not  true.  Loans  may  be 
rescheduled  or  reamortized  at  the 
current  or  original  note  interest  rates, 
whichever  is  lesser.  Borrowers  will  not 
be  penalized  with  higher  interest  rates. 
Finally,  this  respondent  commented  that 
deferral  rights  are  not  provided  in 
acceleration  notices,  contrary  to  the 
Court's  ruling.  Reference  to  deferrals  is 
made  in  the  farmer  program  acceleration 
notices,  the  same  as  the  reference  to 
moratorium  is  made  in  the  housing 
acceleration  notice. 

The  Agency  has  added  a  statement  to 
the  Addendum  for  Deferred  Interest 
under  §  1951.44{j).  That  statement 
requires  the  borrower  to  sign  a 
Supplementary  Payment  Agreement  if, 
during  the  deferral  period,  the  borrower 
has  a  substantial  increase  in  income  and 
can  make  additional  payments.  Finally, 
recoverable  cost  item  accounts  do  not 
have  to  be  current  when  a  deferral  is 
granted  because  such  accounts  cannot 
be  rescheduled. 

Considering  the  above,  the  Agency 
adopts  this  proposed  amendment  with 
noted  changes. 

The  Agency  is  publishing  the  complete 
regulation  for  Subpart  A  of  Part  1951  of 
this  chapter  for  administrative 
convenience  in  issuing  the  regulation  to 
its  field  offices.  §§  1951.2  through  5,  9, 12 
through  24,  26  through  32,  34  through  39, 
and  41  through  43  remain  unchanged 
from  previous  publications  except  to 
correct  punctuation  and  form  numbers 
previously  overlooked.  The  interim  rule 
titled,  "Special  Debt  Set-Aside  of  a 
-Portion  of  the  Indebtedness  of  Farmer 
Program  Borrowers,"  (5  1951.41) 
published  on  October  19, 1984,  PR  Vol. 
49,  No.  204,  pages  41220  through  41223, 
received  several  comments  during  the 
allowed  30  day  period.  Those  comments 
will  not  be  addressed  in  this  publication. 
The  Agency  needs  more  time  to  evaluate 
the  program. 

Part  1951.  Subpart  F 

Section  1951.262    Action  when 
borrower  fails  to  cooperate,  respond 
and /or  graduate. 

This  change  provides  appeal  rights  to 
farmer  program  borrowers  who  did  not 
comply  with  FmHA's  graduation 
requirements.  One  respondent 
commented  tltat  the  changes  regarding 


appeals  were  confusing.  The  Agency 
amended  the  proposed  rule  so  ^at  more 
appropriate  notification  is  given  and  to 
include  a  reference  to  Part  1900,  Subpart 
B,  for  handling  appeals. 

Part  1955.  Subpart  A 

This  Subpart  was  revised  for  a  final 
rule  after  the  publication  of  this 
proposed  rule.  The  proposed 
amendments  are  incorporated  into  this 
subpart  and  do  not  present  significant 
changes.  The  comments  received  are 
addressed  where  appropriate. 

Section  1955.3    Definitions. 

This  change  includes  rural  housing 
loans  for  farm  service  buildings  in  the 
definition  of  fanner  program  loans.  No 
negative  comments  were  received; 
therefore,  this  change  is  adopted. 

Section  1955. 10    Voluntary  con  veyance 
of  real  property  by  the  borrower  to  the 
Government 

This  change  indicates  that  voluntary 
conveyances  from  a  farmer  program 
borrower  cannot  be  accepted  until  the 
borrower  has  been  sent  Form  FmHA 
1924-14.  Also,  a  change  was  made  to 
require  Form  FmHA  1924-26  be  in  the 
case  file,  properly  executed  by  the 
borrower,  in  cases  where  the  borrower 
decides  to  volutarily  convey  after 
receiving  Form  FmHA  1924-25.  No 
negative  comments  were  received. 
Language  has  been  added  to  further 
define  voluntary  conveyance  and  to 
prohibit  FmHA  from  demanding  a 
voluntary  conveyance  from  a  borrower. 

Section  1955.15    Foreclosure  by  the 
Government  of  loans  secured  by  real 

estate. 

This  change  requires  that  farmer 
program  borrowers  receive  Forms 
FmHA  1924-14, 1924-25  and  1924-26 
before  foreclosure  action  is  Initiated:  to 
include  references  to  Exhibits  D  and  E 
as  acceleration  notices  for  farmer 
program  borrowers;  to  indicate  that 
farmer  program  borrowers  do  not 
receive  the  name  of  hearing  officers  on 
the  acceleration  notice;  to  require  that 
non-farmer  program  loans  and  farmer 
program  loans,  if  both  are  secured  by 
the  same  security,  be  accelerated;  and  to 
prohibit  the  authorization  of  time  for 
voluntary  liquidation  in  farmer  program 
cases  after  acceleration.  One  special 
interest  group  commented  that 
borrowers  should  be  given  the 
opportimity  to  cure  monetary  and 
nonmonetary  defaults  for  60  days  prior 
to  acceleration  when  such  borrowers 
have  been  denied  servicing,options.  The 
Agency  believes  that  borrowers  have 
sufficient  time  to  cure  defaults  prior  to 
appeal  hearings,  if  they  choose  to  do  so. 


Also,  borrowers  may  make  ofiers  to  cure 
defaults  until  foreclosure  is  completed. 
However,  such  offers  must  be  approved 
by  the  State  Director.  The  Agency 
chooses  not  to  adopt  this  comment.  One 
FmHA  field  office  pointed  out  two 
conflicts  with  other  Subparts  that  should 
be  changed  in  the  proposed  rule. 
However,  the  recent  publication  of  a 
revision  of  this  subpart  has  eliminated 
such  conflicts.  Also  added  to  this 
change  was  the  requirement  that  both 
chattel  and  real  estate  secured  loans  be 
accelerated  at  the  same  time. 

Section  1955.20   Acquisition  of  chattel 

property. 

This  change  was  added  to  the  final 
FmHA  rule  to  require  that  farmer 
program  borrowers  receive  Form  FmHA 
1924-14  before  FmHA  can  accept  a 
voluntary  conveyance. 

Part  1962.  Subpart  A 

Section  1962^    Policy. 

This  change  includes  the  requirement 
that  Forms  FmHA  1924-14, 1924-25  and 
1924-26  be  used  prior  to  liquidating 
security  for  farmer  program  loans.  No 
negative  comments  were  received  on 
this  change.  However,  the  Agency 
vdshed  to  modify  the  proposed  rule  to  -^ 
remove  this  paragraph  as  this  informatin 
is  now  included  in  other  Subparts  of  the 
regulation.  The  proposed  rule  is  adopted 
with  this  change. 

Section  1962.3   Authoritiea  and 
responsibilities. 

Paragraph  (c)  was  added  to  this 
section  to  provide  an  exception 
authority  for  the  provisions  or 
requirements  of  Part  1962,  Subpart  B. 
The  authority  is  given  to  the 
Administrator  who  will  determine  if 
such  exceptions  can  be  made,  based  on 
the  recommendations  of  the  FmHA  State 
Director.  No  negative  conunents  were 
received  on  this  change;  therefore,  the 
Agency  adopts  this  proposed  rule.. 

Section  1962.4    Definitions. 

This  change  adds  a  definition  of 
borrower  to  include  corporations, 
cooperatives  and  partnerships;  broadens 
the  definition  of  chattel  security; 
includes  the  definitions  of  farm  income, 
which  is  proceeds  from  the  sale  of 
chattel  security;  security,  which  also 
means  chattel  security;  and  farmer 
program  loans.  No  negative  conunents 
were  received  on  this  proposed  rule. 
However,  the  Agency  is  including  a 
change  to  §  1962.4(f)(7)  to  make  it  clear 
that  minor  deviations  irom  FmHA 
regulations  committed  by  borrowers 
should  be  ceferred  to  the  Office  of  the 
Inspector  General  in  order  to  protect  the 
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Covemmeat's  interest.  Also  included  is 
the  definition  of  Farmer  Program  loans. 
Therefore,  the  proposed  amendment  as 
changed  is  adopted. 

Section  19S2.16    Accounting  by  County 
Supervisor. 

This  change  sets  forth  the  use  of  Form 
FmHA  1962-1,  "Agreement  for  the  Use 
of  Proceeds/Release  of  Chattel 
Secxuity,"  which  requires  the  borrower 
and  the  FmHA  County  Supervisor  to 
plan  the  use  of  proceeds  for  the  coming 
year  so  that  a  clear  understanding  of 
such  uses  is  established.  This  allows 
borrowers  an  increased  participation  in 
determining  the  use  of  proceeds.  One 
respondent  from  a  federal  Agency 
believed  that  internal  control  is  not 
sufficient  to  assure  security  property  is 
accounted  for.  FmHA  believes  that  the 
use  of  Form  FmHA  1962-1  will  provide 
greater  control  over  accounting  for 
security.  That  form,  along  with  security 
agreement,  will  be  updated  during  the 
year  when  borrowers  make  dispositions 
of  security,  thereby  increasing 
accountability  by  the  borrower.  The 
Agency  chooses  not  to  make  any  change 
as  a  result  of  this  comment.  However, 
the  Agency  does  adopt  chaises  that  will 
require  changes  on  Form  FmHA  1962-1 
to  be  initialed  by  the  borrower  and  the 
FmHA  County  Supervisor,  will  require 
the  County  Supervisor  to  approve  or 
disapprove  dispositions  on  Form  FmHA 
1962-1,  will  require  the  borrower  to  list 
.  potential  purchasers  of  chattel  security, 
and  will  refer  employes  to  §  5  1962.18 
and  1962.49  of  Subpart  A  of  Part  1962  for 
direction  on  dealing  with  unapproved 
dispositions  of  security.  The  Agency 
adopts  this  proposed  rule  so  changed. 

Section  1962.17    Disposition  of  chattel 
security,  use  of  proceeds  and  release  of 
lien. 

This  change  sets  forth  the  conditions 
under  which  the  disposition  of  chattel 
security  may  be  made,  the  handling  of 
the  use  of  proceeds  and  the  process 
whereby  changes  can  be  made  to  Form 
FmHA  1962-1.  Also,  the  proceeding  of 
the  release  of  chattel  security  was 
clarified.  This  discussion  previously 
addressed  the  numerous  comments 
relating  to  the  removal  of  the  priority  list 
for  the  use  of  proceeds.  Another 
respondent,  from  the  USDA.  commented 
that  language  in  \  1962.17(b)(2)(ii) 
should  be  strengthened  to  indicate  that, 
in  cases  where  the  security  property  is 
exchanged  or  traded,  FmHA's  relative 
lien  position  be  maintained.  The  Agency 
concurs  and  the  proposed  rule  is  so 
changed.  The  same  respondent,  plus 
another  respondent  from  an  agricultural 
interest  group,  believed  that. a  range  in 
deviation  from  planned  proceeds  be 


included  so  that  small  variations  be 
excluded  from  the  reporting 
requirements  imposed  on  the  borrower. 
The  Agency  beUeves  that  allowing  any 
deviations  provides  an  opportunity  for 
borrowers  to  be  negligent  in  using 
proceeds  properly  and  reporting  such 
deviations.  Small  deviations  may  lead  to 
large  deviations.  Therefore,  this 
comment  is  not  adopted.  Another 
agricultural  interest  group  respondent 
suggested  that  the  requirement  that  new 
plans  on  Forms  FmHA  1962-1  and  431-2 
be  developed  when  changes  in  the 
disposition  of  security  occur  is  too 
burdensome  and  that  revisions  to 
existing  plans  should  be  allowed.  The 
Agency  conctirs  and  the  change  to  the 
proposed  rule  is  made.  Other  changes  to 
the  proposed  rule  are  made  to  require 
the  FmHA  County  Supervisor  to 
approve  or  not  approve  dispositions  and 
to  record  changes  on  Form  FmHA  1962- 
1,  to  require  the  automatic  termination 
of  releases  when  the  borrower's 
accounts  are  accelerated  but  not  prior  to 
that  time,  to  set  forth  the  conditions  on 
Form  FmHA  1962-1  the  borrower  must 
meet,  and  to  allow  plans  of  operation 
similar  to  farm  and  home  plans  to  be 
used  by  the  borrower.  The  proposed  rule 
is  adopted  as  changed. 

Section  196Z18    Unapproved 
disposition  of  chattel  security. 

This  change  sets  forth  the  notice  that 
must  be  given  to  borrowers  when 
proceeds  have  not  been  accounted  for 
and  the  method  of  reporting  such 
unapproved  dispositions  to  the  FmHA 
State  Office.  The  Office  of  Inspector 
General  (OIG)  and  the  Office  of  the 
General  Counsel  (OGC)  are  informed  if 
the  borrower  does  not  make  restitution. 
Such  cases  are  handled  as  criminal 
actions  under  §  1962.49  of  Subpart  A  of 
Part  1962.  Logs  on  unapproved 
disposition  must  be  maintained  by 
County  Office  and  forwarded  to  State 
Officers,  who  then  forward  the  logs  to 
the  Regional  OIG,  on  a  quarterly  basis. 
The  Office  of  Investigation  (XDI)  made  a 
number  of  comments  on  this  proposed 
rule.  The  OI  believes  that  a  borrower 
counseling  statement  should  be  adopted 
for  use  when  borrowers  made 
unauthorized  dispositions  of  security. 
Such  a  statement  would  set  forth  the 
borrower's  responsibilities.  The  Agency 
believes  that  Form  FmHA  1962-1  sets 
forth  such  responsibihties  and  the  use  of 
this  form  signed  by  the  borrowers 
provides  adequate  accountability.  It  was 
also  recommended  that  first  offenses  be 
reported  on  the  log.  The  Agency  chooses 
not  to  make  this  change  because  of  the 
possibility  the  borrower  made  an  honest 
mistake.  Subsequent  offenses  will  be 
reported.  Also,  it  was  recommended  that 


unauthorized  dispositions  above  a 
minimum  value  be  reported  to  avoid  a 
large  number  of  reportings.  The  Agency 
believes  that,  after  the  first  offense,  all 
unapproved  dispositions  of  security 
must  be  reported  to  avoM  the  possibility 
of  giving  borrowers  the  inoenfire  to 
make  repeated  smaU  dispositions  and  to 
establish  culpability.  This  comment  is 
not  adopted,  as  well  as  the  comment 
that  the  "Unapproved  Disposition  of 
Security  Log"  be  changed  to  "Borrower 
Counseling  Log."  The  name  change  is 
not  necessary  as  Ihe  counseling  takes 
place  before  the  dispositions  are  made. 
Comments  by  Ol  that  the  Agency  are 
adopting  include  reporting  of 
unapproved  dispositions,  and  keeping 
borrowers  names  on  logs  for  two  years 
instead  of  one  year.  These  changes 
require  other  changes  such  as  clarifying 
how  to  put  new  entries  on  the  log  and 
requiring  the  State  Offices  to  abo 
maintain  a  log.  Also  changed  is 
requiring  the  log  to  be  forwarded  by  the 
County  Supervisor  to  OIG  on  a  quarterly 
basis.  The  proposed  amendment  is 
adopted  as  changed. 

Section  1962.26    Correcting  errors  in 
security  instruments. 

This  change  was  added  to  update  a 
reference  for  Form  FmHA  462-12. 

Section  1962.28    Assignment  of  notes 
and  security  instruments. 

This  change  was  added  to  remove  this 
section  from  the  regulation  as  it  is 
obsolete. 

Section  1962.34    Transfer  of  chattel 
security  and  EO  property  and 
assumption  of  debts. 

This  change  requires  sending  Form 
FmHA  1924-14  to  borrowers  who 
inquire  about  making  a  transfer  of ' 
chattels  so  that  they  are  aware  of 
servicing  options  and  requires  that  any 
deferred  interest  be  paid  prior  to  an 
assumption  of  the  FmHA  debt  on  new 
terms.  No  negative  comments  were 
received  on  this  proposed  rule.  It  is 
adopted  uncha.nged  except  to  delete  an 
obsolete  interest  rate  for  limited 
resource  loans,  and  to  add  that  any 
unassuined  debt  exceeding  $25,000  must 
be  approved  by  the  Administrator  prior 
to  release  of  Hability. 

Section  1962.40    Liquidation. 

This  change  requires  notice  to 
borrowers  on  Form  FmHA  1924-14, 
1924-25,  and  1924-26  prior  to  liquidation 
taking  place.  Those  forms  provide  the 
borrowers  a  means  of  applying  for  other 
servicing  options  or  appealing  the  intent 
to  liquidate.  Also,  changed  is  reference 
to  Exhibits  D  and  E  of  Subpart  A  of  Part 
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1955  for  accelerating  accounts.  Also  the 
change  separates  voluntary  and 
involuntary  liquidation  to  clarify  the 
difference.  No  negative  comments  were 
received  on  this  proposed  amendment. 
The  Agency  adopts  this  amendment  as 
changed. 

Section  1962.41    Sale  of  chattel  security 
or  EO  property  by  borrowers. 

This  change  provides  for  giving  the 
borrower  Form  FmHA  1924-14  before 
the  sale  occurs  and  using  revised  Form 
FmHA  455-3,  "Agreement  for  Sales  by 
Borrower  (Chattel  and/or  Real  Estate)." 
It  also  provides  for  the  borrower  to 
voluntarily  turn  over  the  possession  of 
chattels  to  the  govemmept  and  for  the 
government  to  hire  a  caretaker  by  use  of 
Form  FmHA  120-10,  "Solicitation. 
Quotation,  Purchase  Order,  Inspection 
and  Invoice."  The  Agency  adopts  the 
amendment  as  changed. 

Section  1962.42    Repossession,  care 
and  sale  of  chattel  security  or  EO 
property  by  the  County  Supervisor. 

,  This  change  requires  that  borrowers 
receive  Forms  FmHA  1924-14, 1924-25 
^nd  1924-26  prior  to  repossessing  that 
borrower's  chattel  security. 

It  also  provides  for  the  handling  of 
security  abandoned  by  the  borrower. 
There  were  no  negative  comments.  The 
Agency  adopts  the  proposed 
amendment  with  changes  that  require 
the  cosigners  of  loans,  if  any,  receive 
Forms  FmHA_1924-14, 1924-25,  and 
1924-26  prior  to  repossession  and 
clarifies  the  handling  of  cases  in  which 
(he  borrower  abandons  the  FmHA 
$ecurity. 

Section  1962.43    Liquidation  of  chattel 
security  or  EO  property  by  other 
i  iqrties. 

1  This  change  deletes  the  provision  that 
FmHA  consider  foreclosure  in  cases 
where  junior  lienholders  are  foreclosing. 
The  FmHA  will  inform  such  lienholders 
of  FmHA's  security  interest  and  the 
borrower's  indebtedness  and  that  a  sale 
of  any  security  is  subject  to  FmHA's 
lien.  There  were  no  comments  on  this 
proposed  amendment;  therefore,  it  is 
adopted. 

Section  1962.47    Bankruptcy  and 
insolvency. 

This  change  requires  that  prior  notice 
en  Forms  FmHA  1924-14, 1924-25  and 
1924-26  will  be  sent  to  the  borrower's 
attorney  when  FmHA  learns  that  either 
a  chapter  7, 11  or  13  bankruptcy 
proceeding  has  been  filed.  Also  sent  is  a 
guide  letter  which  explains  that  the 
automatic  stay  must  be  lifted,  the  > 
)roceedings  dismissed  or  the  debt 
eaffirmed  before  the  borrower  can 


request  servicing  options  on  Form 
FmHA  1924-28.  This  proposed 
amendment  rule  is  adopted  as  changed. 

Section  1962.48    [Removed]. 

This  change  was  not  commented  on. 
The  Agency  hereby  removes  and 
reserves  this  section  on  setoffs. 

Section  1962.49    Civil  and  criminal 
cases. 

The  proposed  amendment  requires 
Forms  FmHA  1924-25  and  1924-26  be 
sent  to  borrowers  prior  to  collection 
actions  being  taken  in  civil  and  criminal 
cases;  to  include  a  reference  to  Exhibits 
D  or  E  of  Subpart  A  of  Part  1955  for 
acceleration  of  accounts;  to  remove 
reference  to  obsolete  Form  FmHA  45S- 
21,  to  include  District  Office  actions,  to 
state  that  the  period  of  time  in  which  to 
take  civil  or  criminal  action  is  set  by 
law,  and  to  clarify  information  required 
to  be  sent  to  OGC  for  action.  No 
negative  conunents  were  received  on 
this  proposed  amendment.  However,  the 
Agency  wishes  to  adopt  changes  to 
eliminafe  the  use  of  Forms  FmHA  1924- 
25  and  1924-26  because  other  methods 
of  notifying  borrowers  of  collection  are 
used  in  this  section.  Also,  this  section 
was  revised  to  clarify  the  referral  of 
cases  to  OIG  for  criminal  investigation. 
The  proposed  amendment  is  adopted  as 
changed. 

The  Agency  is  publishing  the  complete 
regulation  for  Subpart  A  of  Part  1962  of 
this  chapter  for  administrative 
convenience  in  issuing  the  regulation  to 
its  :Reld  offices.  Section  1962.5  through  9; 
12  through  14;  19;  26;  27;  29;  30;  44;  45 
and  46  remain  unchanged  from  previous 
publications  except  to  correct 
punctuation  and  form  numbers 
previously  overlooked  and  to  allow 
plans  of  operation  similar  to  farm  and 
home  plans  be  used  by  borrowers 
wherever  a  reference  to  farm  and  home 
plan  is  made. 

Miscellaneous  Revisions 

Several  additions  are  made  to  this 
final  rule. 

1.  7  CFR  Part  1951,  Subpart  L  was 
published  as  a  proposed  rule  in  49  FR 
101,  May  23, 1984,  and  is  added  to  this 
final  rule.  The  proposed  rule  set  forth 
the  administrative  requirements  for 
handling  farmer  program  loans  or  other 
financial  assistance  that  were 
determined  by  the  Agency  or  the  Office 
of  the  Inspector  General  to  have  been 
unauthorized.  The  borrowers  of  such 
loans  are  placed  on  notice  that  the 
unauthorized  assistance  must  be  repaid, 
regardless  of  whether  the  borrowers  or 
FmHA  was  at  fault  in  obtaining  or 
providing  the  unauthorized  assistance. 
Servicing  options  and  account 


adjustments  may  be  considered  in  Ueu 
of  liquidation.  No  negative  comments 
were  received  on  the  proposed 
amendment.  However,  the  Agency  is 
adopting  changes  to  include,  in 
S  1951.558,  a  cross  reference  to  7  CFR 
Part  1955,  Subpart  A,  S  1955.10  for 
handling  volimtary  conveyances  from 
borrowers  whose  cases  cannot  be 
bandied  with  the  use  of  servicing 
options  or  accoiut  adjustments.  Such 
borrowers  will  not  receive  Forms  FmHA 
1924-14, 1924-25,  and  1924-26  as 
required  in  S  1955.10.  Also,  borrowers 
who  take  no  action  to  correct  the 
unauthorized  assistance  or  do  not 
appeal  will  have  their  accounts 
accelerated  in  accordance  with  7  CFR 
Part  1955,  Subpart  A.  {  1955.16  without 
being  given  appeal  rights  or  being  sent 
Forms  FmHA  1924-14, 1924-25,  and 
1924-26. 

2. 7  CFR  Part  1864.  This  part  sets  forth 
policies  and  procedures  for  settling 
FmHA  debts.  A  definition  of  Farmer 
Pro,<^am  Loans  was  included  and 
S  1864.2  (C)  and  P)  are  retitled  and 
revised  for  clarification.  The  Agency 
adopts  the  amendment  as  changed. 

3.  7  CFR  Part  1872.  Other  revisions  to 
this  part  have  been  previously 
discussed.  The  Agency  is  adding 

9  1872.20  to  this  part  which  sets  forth  the 
servicing  of  non-program  loans  which 
are  loans  that  result  when  credit  is 
extended  to  ineligible  applicants  and/or 
transferees  in  connection  with  sale  of 
inventory  properties  and  loan 
assumptions.  The  Agency's  regulations 
dealing  v^rith  such  loans  were 
inadequate.  The  addition  of , this  section 
will  remove  such  inadequacies  and 
provide  direction  that  is  consistent  with 
past  Agency  practices  and  policies.  The 
Agency  also  added  revisions  to  SS  1672. 
2  and  3  which  add  references  to  Subpart 
A  of  Part  1955  of  this  chapter  and  to 
remove  references  to  RH  loans. 

4.  7  CFR  Part  1950,  Subpart  C.  This 
subpart  sets  forth  policies  for  servicing 
FmHA  loans  of  borrowers  who  have 
entered  or  who  are  entering  military 
service.  This  regulation  had  been 
overlooked  when  the  proposed 
amendments  were  publishedand  the 
agency  hereby  adopts  dianges  in 
sections  1950.102, 1950.103  and  1950.104. 
Those  changes  separate  the  servicing  of 
farmer  program  and  non-farmer  program 
loans  owed  by  borrowers  in  the  military. 

5.  Other  changes  were  made  to 
include  form  revisions  that  were  issued 
since  the  proposed  rulemaking  was 
published.  These  changes  have  no 
bearing  on  the  content  or  intent  of  the 
amendments. 

A  number  of  comments  were  received 
recommending  changes  that  did  not 


45750         Fedwl  Register  /  Vol.  50.  No.  212  /  Friday.  November  1.  1965  /  Rules  and  Regulations 


pertain  to  the  proposed  changes.  Such 
recommendations  will  be  taken  under 
consideration  when  the  applicable 
Subparts  are  revised  and  published  for 
proposed  rulemaking.  Also,  one 
agricultural  interest  group  made 
recommendations  on  Forms  FmHA 
1924-14. 1924-25  and  1924-26  which 
were  not  published  for  proposed 
rulemaking.  The  Agency  concurs  with 
some  of  the  recommendations  on  the 
forms  and  has  adopted  some  changes. 

List  of  Subjects 

7  CFR  Part  1864 

Accountiiig,  Loan  programs — 
Agriculture.  Rural  areas. 

7  CFR  Part  1872 

Foreclosure.  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1900 

Appeals,  Credit.  Loan  programs — 
Agriculture.  / 

7  CFR  Part  1919-^ 

Apphcations.  Credit.  Loan  programs — 

Agriculture. 

7  CFR  Part  1924 

Agriculture,  Coixstruction  and  repair. 
Loan  programs — Agriculture. 

7  CFR  Part  1941 

Crops.  Livestock.  Loan  programs — 
Agriculture. 

7  CFR  Part  1943 

Credit.  Loan  programs — Agriculture. 
Recreation.  Water  resources. 

7  CFR  Part  1945 

Agriculture.  Disaster  assistance. 

7  CFR  Part  1950 

Accounting,  Loan  programs — 
Agriculture — Mihtary  personnel. 
7  CFR  Part  1951 

Account  servicing.  Credit,  Loan 
programs — Agriculture.  Loan 
programs — ^Housing  and  community 
development.  Mortgages. 

7  CFR  Fart  1955 

Foreclosure,  Government  acquired 
property. 

7  CFR  Part  1960 

Credit.  Loan  programs — Agriculture, 
Rural  areas. 

7  CFR  Part  1962 

Crops,  Government  property. 
Liveslack,  Loan  programs — Agriculture, 
Rural  areas. 


Accordingly.  Chapter  XVm.  Title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1864— DEBT  SETTLEMENT 

1.  The  authority  citation  for  Part  1864 
is  revised  to  read  as  follows: 

Authority:  7  USC  1989;  42  USC  1480;  5  USC 
301;  31  USC  3711;  7  CFR  2.23;  7  CFR  2.70. 

2.  In  Section  1864.2,  paragraphs  (a)(5) 
and  (a)(6)  are  redesignated  as  (a)(6)  and 
(a)(7).  a  new  paragraph  (aK5)  is  added 
and  paragraph  (c)  and  (d)  are  revised 
to  read  as  follows: 

§  1864ut    General  policies. 

(a)  *  *  • 

(5)  "Farmer  program  loans"  means 
Farm  Ownership  (FO),  Operating  (OL), 
Soil  and  Water  (SW).  Economic 
Emergency  (EE).  Emergency  (EM), 
Recreation  (RL),  Economic  Opportunity 
(EO),  and  Special  Livestock  (SL)  loans, 
and/or  Rural  Housing  loans  for  farm 
service  buildings  (RHF). 
*        *        •        •        « 

(c)  Disposition  of  property.  Ordinarily, 
all  security  and  nonsecurity  property 
which  was  purchased  or  refinanced  with 
loan  funds  will  have  been  disposed  of 
before  processing  a  debt  settlement 
action.  Security  and  nonsecurity 
property  which  was  purchased  or 
refinanced  with  loan  funds  can  be 
retained  only  under  the  conditions 
specified  in  S  1864.3(a)(2)  or 

§  1864.5(a)(1)  of  this  part. 

(d)  Negotiating  the  settlement.  After 
all  security  has  been  disposed  of  or  after 
the  conditions  of  §  1864.3(a)(2)  or 

§  1864.5(a)(1)  of  this  part  have  been  met, 
the  County  siupervisor  should  obtain 
from  the  borrower  information 
concerning  the  borrower's  financial 
condition.  Enough  information  must  be 
obtained  so  that  either  Form  FHA  456-1, 
"Application  for  Settlement  of 
Indebtedness,"  or  Form  FllA  456-2, 
"Cancellation  or  Charge-Off  of  FmHA 
Indebtedness,"  can  be  completed.  All  of 
these  factors  which  are  pertinent  to 
determining  ability  to  pay  will  be 
discussed  with  the  borrower  to  arrive  at 
the  proper  \y\>e  and  terms  of  a 
settlement.  Present  and  future 
repayment-ability,  the  factors  mentioned 
in  this  part,  and  any  other  pertinent 
information  will  be  the  basis  for 
determining  whether  the  debt  should  be 
collected  in  full,  compromised,  adjusted, 
canceled,  or  charged  off.  It  is  impossible 
in  cases  eligible  for  debt  settlement  to 
accurately  forecast  the  borrower's  future 
repayment  ability  over  a  long  period  of 
time:  consequently,  the  period  of  time 
during  which  paymertts  on  adjustment 
offers  are  to  be  made  should  not,  except 
in  unusual  cases,  exceed  3  years.  If  a 


borrower's  income  is  derived  from 
sources  which  do  not  appear  to  be 
stable,  it  may  be  preferable  to  consider 
a  compromise  offer  in  a  lesser  amoimt 
than  an  adjustment  offer  payable  over  a 
period  of  time.  Likewise,  it  may  be 
preferable  to  consider  an  adjustment 
offer  in  a  smaller  amount  providing  for 
larger  payments  over  a  shorter  period  of 
time,  rather  than  an  adjustment  offer 
providing  for  a  larger  total  payment  over 
a  longer  period  of  time  but  with  smaller 
payments.  Borrowers  may.  however, 
make  compromise  or  adjustment  o^ers 
in  any  amount.  All  offers  should  be 
considered  and  processed,  but  an 
adjustment  offer  will  not  be  approved 
unless  there  is  reasonable  assurance 
that  the  borrower  will  be  able  to  make 
the  payments  as  they  become  due.  Since 
County  Supervisors  have  no  authority  to 
approve  debt  settlement  actions,  they 
will  make  no  statements  to  borrowers 
concerning  the  action  that  may  be  taken 
on  their  applications. 


PART  1872— REAL  ESTATE  SECURITY 

3.  The  authority  citation  for  Part  1872 
is  revised  to  read  as  follows: 

Authority:  7  USC  1989;  42  USC  1480;  5  USC 
301:  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— Servicing  and  Liquidation 
of  Real  Estate  Security  for  Loans  to 
IndWIduals  and  Certain  Note-Only 
Cases 

4.  Inl  1872.1.  a  sentence  is  added  to 
the  end  of  paragraph  (g)  to  read  as 
follows: 

§  1S72.1    GefwraL 

*         •        •        *        • 

(g)  Definitions.  *  *  *  "Farmer 
program  loans"  means  Farm  Ownership 
(FO).  Operating  (OL).  Soil  and  Water 
(SW),  Economic  Emergency  (EE), 
Emergency  (EM),  Recreation  (RL), 
Economic  Opportunity  (EO),  and  Special 
Livestock  (SL)  loans,  and/or  Rural 
Housing  Loans  for  farm  service 
buildings  (RHF). 

5.  In  §  1872.2  paragraph  (b)(4)  is 
revjsed  to  read  as  follows: 

§1872.2    Preservation  of  security  property 
and  protection  of  liens. 

***** 

(b)  •  •  * 

(4)  Maintenance.  In  abandonment  and 
pending  liquidation  cases,  the  State 
Director  may  authorize  emergency 
repairs  necessary  to  protect  the  interest 
of  the  FmHA.  In  all  other  cases, 
complete  information  concerning  the 
borrower's  failure  to  adequately 
maintain  the  security  property  and  the 


State  Qtr«ctas'  »>  racomiaeQidathBL  fan 
cantinuisgt  tke.  looa,  will  b».  aubmittsd  to 
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rMinortlkaaon,.ihcr«M*  irranount  of 

exteting-prforiien;  arto  parmff*  prior  Hen. 

(al  Raamortizing  Bus&ig,  FmHA 
Debts.  Existing  FmHA  Ibans  may  he 
reamortized  to  permit  a  loan  of  another 
lender  iisHiBH  of  a-  subsequent  loan  of  the 
kind  invoPved  wiH\  priorapgrovsf  of  tf» 
DiHtriEt  Dimeter  or  Stale^ERreetora* 
applicable.  AuttxOTity  tfr-reamertieg  an: 
account  will-  be  panted'  when  it  is 
detwmrihftd-  that  the  bamxwBrcBiiiDt 
reasonabl)^  he  expsetsd.  to  msat 
inetallmente  due  uniea»  tiie  accaimt  i» 
reamoctiaad.  VUhen  a  leiaaia 
reamoTtiaed,  it  vnll  baprosasedin 
ucoQidance  with  applicable  progcaoi' 
regnlktiona.  Section  1872.2Q(b)(2):Qf  this 
subpart  should  be  ceferred  to  if  an  NP 
loan  iis  involved. 

•  *        *        *        • 

7.  In  $  1872.4  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§1872t«    Coiwrrt  »y  pi  Bin  >»— , 
sutwrtiwiUow.  or  uttwi  w<i>e  tb  wte  ir  otlwr 
dlspositlGM,  af  partion  cf>  or  iatcreai  i» 
HTurity^  except  teasw^ 

The  consent  of  FmHA  or  other 
lianholders.may  be-in  the  form. of  a 
pai>tial  releasfi.  suburdmatian,  or  other 
form  cf  written  consent,  depending  on 
the-dfcoinetances.  If  aaNP  loan  is 
invohed,  5  1872.20(b)  of  this  subpart 
«l$o  8ppliea.  The  coiueni:  authorized 
hcrt^in  is  applicable  to  the  disposition  of 
security,  or  an  interest  in  the  •security, 
rather  than,  to  a  release  of  security 
granted  to  a  mortgagor  upon  reduction 
of  the  debt  from  tegular  or  other 
personal  flindff.  A  formal'  release  may 
not  be  delivered  for  15  days  after  the 
payment  is  received  unless  such 
payment  is  made  in  the  form  of  cash, 
money  order,  certified  check,  or  check 
from  a  rspi^abie'  lending  agency. 
Releases  not  dielivered  will  usuially  be 
voided  30  days  after  notifcation  to  the 
requesting  party  that  the  release:  is 
available-.. 

*  *        *        *        « 

a  la  §;  ia72.a  the  introductbry 
paragmfdi  and  parap-aph  (a)(T)(d.};  ace 
revised  as  follows: 


S  1872.8    C»iWM»t»hMri 
iMMcoftaaBudii^ 

Whan  aomeiii  tvai  kaae  ia  nequired: 
by  tiwaacatil^iiiaiBunanteandia. 
bonnwiarDaqaBafiarFndidl'istcansait  ta 
leaser  all  ors  partimrofi  tile  Mciiaty;.eE 
the  Countgi  SuperviaairdtacnvaDathai'.a 
bocmiMcriB  UeBaoigctliB'sacnDiy  without 
consent,.  Eonn  EraWt  4t&-t  wdli  bs 
prepanad  wfami  tHe  Couid^  Stqieiraisor 
recommenda  mpfttBoiat  the  laase.Thati 
fomswiilishuw  tha  taDxia  at  the 
pnnpgged  Inaaa  anriiwiil  speeif^  th«  use: 
of  proaradE  indttdiiiif  oqi  pEoeasds  txr 
be-nlaaseatt&lfaa  ftamiMei!.  When/ 
another  lienfaoldar'flinuniga^nequinn 
SDnaant  \)a>  laasa,  tlti9  comanti  vntE  b«- 
obtained  aa- provided  in  $  1!^7.T(f)<  of 
this  subpart.  VmSiA  soaaent  to  the  lease 
maj^  b«  granted  en'tfre-baaia  of  the^ 
situation  a<l{he<tiine-of  tiirpmposed 
ao^irwhsni  the-lfesse'orita  tfermffwilfi 
not  adversely  affaet  the  repayment  of 
the  loan  or  the  Gijvemnrent's  rights 
imc^  the  mortgage,  lewsing^  is  naf  an 
alternative  tbi.  or  means  of^  di>iayihg 
Uqaidation-aetlafn,  tfte-operation  of  al!  or 
a  portion  of  tErcseemTtyimder  the  lease 
will  not  adversely  affect  any  appRcablfe 
crap-aQotinenta,  the  leasse  anduBeof 
any  proceeds  wifl-ftnlher  tfte  objectives 
of  tfrc-lban,  liquidation  is  not  pendhig- 
and  rental  income- sirifiicient  to  make 
regular  payments  under  the  note;  pay 
taxes  and  iiraiB^nce,  and  maintain  the 
security  assigned  ftr  FmHA  for  these 
purposes  urri'esff  such  payments  ane 
otherwise- reasonably  as8^l^ed,  thelEasE 
is  advantageous  ta  the  borrower  and  is 
not  to  the  Government's  (fiaadvantage, 
and  if  foreclosure  action  has  been 
appcaved,  consent  tn  lease  and  use  of 
proceeds  will  be  granted  only  under 
directions  by  the  OCC'.  Ta  cases  where 
the  borrower  leases  property  without 
consent  and' consent  may  not  be  granted 
in  accordance  with  the  above 
provisions,  or  when  further  approval  cf 
a  lease  cannot  be  granted  in  accordance 
with  the  conditions  of  the  paragraph,  the 
case  will  be  serviced  promptly  in 
accordance  with  f  1S72.17  of  this 
subpart  unless  the  borrower  correcte  the 
violation.  IT  an  NFLsan  is  involved, 
§  1872.20{JJI,ofthi3  subpart  also  applies. 
Consent  to  lease  will  be  subject  to  the 
additional  conditiana  specified  below 
for  each  kind<  of  lease: 

(a)  *  *  * 

(i)  RHLoana  on  farms,,  or  SW  or  RL. 
For  the  purpose  of  this  paragrafih,  leases 
for  an  annual  term  with  option  to  the 
lessor  to  renew  fora  longer  term  and  to 
cancel  at-  lea«f  al  the  end  of  each  ycac 
will  be  considered  annual  leases.  The 
FmMA  will  raaarve^e  right  tax  withdraw: 
the  sonsent  at  the-  end  at  any-  yeac 


should  liquidatiaar  or  ether  servicing 
actioB  ha-requirad  by  Fad-^L. 

91  Section  TBT^lIT  iis  reviised  to-  read  a» 
folliaww 

S18ia.t?   UqiiW jUua  acttoa. 

(a)  Vaiiintary  Mquidation.  When  a 
borrowei)  cootacta-  VmHA  and'  asks    - 
about!  voiuntarii^  Itquidattng  security, 
the  borravrer  will:  be'  told^  that 
liquidalfon  can  ba  accompiiaHedby:  (l)- 
sellhig-tha  security  under  paragraph  \a\ 
of  this  seatfon,  (-2)  transferring  tfte 
secnriiy  under-}  1873.T8'ofthi» subpart, 
(3)' conveying- the  security  tto  the 
Govennnent  undfer  Subpart  .'*  of  Part 
igsr-ofthisahapter,  or  (4j  refinancing 
thff  Finffi*  debt  witft  another  lendier.  The 
provifiiona  of  these- FegalatfonswiH  be 
explainerftotfteboiTBwer:  IF  the 
property  is  ttj-be  sold  or  tt-ansferred  for 
its  present  market  value  which  is  less 
than  the-tWal  secured  debts  against  it 
the  Cbnnty  Supervisor  will  appraise  the 
property^  immediately.  If  the  unpaid 
RnHA  secured  debt  and'  any  prior  lien 
do  not  exceed  $100,060,  the  County 
Supervisor  will'  establish:  the  present 
marketvaiue  of  the  security.  Otherwise, 
the  County  Supervisor wdlofrtain  the 
concurrence  of  the  DlBtrict  Director  if 
the  seemed  debt  is  less  than  $160,008 
and  the  comnnrence  of  tfte  State 
Director  if  die  secured  debt  exceeds. 
$160:000. 

[hi Involuniajy  liq;uJdatian.  When  the 
County  Superviaot,,  wilE  the  advice  of 
the  District  Director.. determines  that 
continued  servicing  of  tha  loan  wilTnot 
accomplish  the  objectives  of  the  loan,,  or 
that  for  other  reasons  fiu-ther  servicing 
cannot  be  justified  unxlec  policy  stated 
in  &.  lS72.1(b)  of  this  subpart,  liquidation: 
of  the  account(a}  will  be  accomplished 
as  expeditiuusly  as. possible.  In  fanner 
prjogram  coses,  borrowers  must  receive 
Fomi  EmHA  1924-14,  "Notice-Farmer 
Prognm  Servicms^Optianalncludmg 
DeffiiTals  and  BorKiwer 
Responsibilities,"  Form  FmMA  1924^25^ 
"Notice- of  Intent  taTake  Adiierse 
Action,"  and  Form. FmHA  l;9a4-2St 
"Bdirmver  Acknowledgement  of  Notice 
of  friteat  to  Take  Adverse  Action,"  and 
any  appeal  must  be  eonckided  before 
any  of  the  following  actions  can  be 
taken.  The  County  Supervisor  wilL  send 
these  forms  to  the  bocrower  aa  soon  as  a 
decision  is  made  to  liquidate. 

(il.)  General.  After  the  bormwer  is  told 
that  FmHA  wants  the  accomit 
liquidated,  if  the  harrower  is;  willing  to 
voluntacily  liquidate- the  account     ^ 
immediately  by  (i^  selling  the  security 
under  paragraph  [s]  of  \hia  section,  (ii)' 
transfiening  the  security  under  }  1972:18 
of  this  sub|ar^.(ai^:con9«ying  the 
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security  to  the  government  under 
Subpart  A  of  Part  1955  of  this  chapter,  or 
(iv)  refinancing  the  FmHA  debt  with 
another  lender,  the  borrower  is  allowed 
120  days  to  accomplish  such  action  after 
the  borrower  has  indicated  the  action  to 
be  taken  on  Form  FmHA  1924-26  and 
has  returned  the  form  to  the  Coimty 
Supervisor.  If  the  property  is  to  be  sold 
or  transferred  for  its  present  market 
value  which  is  less  than  the  total 
secured  debts  against  it,  the  County 
Supervisor  will  appraise  the  property 
immediately.  If  the  unpaid  FmHA 
secured  debt  and  any  prior  lien  do  not 
exceed  $100,000,  the  County  Supervisor 
will  establish  the  present  market  value 
of  the  security.  Otherwise,  the  County 
Supervisor  will  obtain  the  concurrence 
of  the  District  Director  if  the  secured 
debt  is  less  than  $160,000  and  the 
concurrence  of  the  State  Director  if  the 
secured  debts  exceeds  $160,000. 

(2)  Problem  Case  Report  If  the 
borrower  is  unwilling  to  take  any  of  the 
actions  specified  in  paragraph  (b)(1)  of 
this  section  or  fails  to  carry  out  any  such 
actions  within  the  time  set  out  in  that 
paragraph,  the  County  Supervisor  will 
complete  Form  FmHA  1955-2  and 
submit  it  according  to  S  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter. 

(3)  Acceleration  ofaccounL  When 
foreclosure  is  approved,  acceleration  of 
the  account  and  demand  for  payment 
will  be  accomplished  according  to  the 
applicable  portion  of  §  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter. 

(4)  Voluntary  liquidation  after 
acceleration.  Granting  time  for 
voluntary  liquidation  after  acceleration 
is  not  authorized  for  farmer  program 
loan  accounts. 

(5)  Multiple  loans  and  loans  secured 
by  both  real  estate  and  chattels.  When  a 
borrower  is  indebted  to  the  FmHA  for 
more  than  one  type  of  FmHA  loan,  a 
thorough  study  should  be  made  of  each 
loan  and  the  effect  liquidation  of  one  or 
more  of  the  loans  would  have  on  any 
and  all  other  loans.  When  liquidation  of 
one  or  more  FmHA  loans  secured  by 
real  estate  is  necessary  and  it  will 
jeopardize  the  repayment  of  or  the 
accomplishment  of  the  purposes  of  other 
FmHA  loans,  all  FmHA  loans  should  be 
liquidated.  If  a  borrower  has  a  loan(s) 
secured  only  by  real  estate  and  other 
loan(8)  secured  only  by  chattels  or  if  a 
borrower  has  a  loan(s)  secured  by  both 
real  estate  and  chattels,  liquidation  of 
real  estate  and  chattel  security  will  be 
started  at  the  same  time.  Chattel 
security  will  be  liquidated  under 
Subpart  A  or  Part  1962  of  tiiis  chapter, 
except  that  when  an  account(8)  secured 
by  chattels  only  or  by  both  chattels  and 
real  estate  will  be  transferred,  such 
transferfs)  tvill  be.  accomplished  in 


accordance  with  9  1872.18  of  (his 
subpart.  When  a  fanner  program  loan 
borrower  also  has  another  FmHA  loan 
secured  by  property  which  also  serves 
as  security  for  the  fanner  program  loan, 
the  non-farmer  program  loan  will  be 
accelerated  at  the  same  time  the 
borrower  is  sent  Form  FmHA  1924-25. 

(c)  Operation  of  the  security  or 
personal  occupancy.  A  borrower  with 
farmer  program  loan(s)  who  without 
FmHA's  consent  does  not  personally 
operate  the  farm  or  recreational  facility 
is  violating  agreements  with  FmHA. 
After  complying  with  the  requirements 
of  paragraph  (b)  of  this  section 
pertaining  to  notices  and  appeals,  such  a 
borrower's  account  will  be  accelerated 
in  accordance  with  i  1955.15(d)(2)  of 
Subpart  A  of  Part  1955  of  this  chapter, 
based  on  the  failure  to  operate. 

(d)  Accelerated  repayment  agreement. 
When  liquidation  of  the  account  is 
necessary  because  of  failure  to 
refinance  or  for  other  reasons  and  the 
remaining  loan  repayment  period 
exceeds  ten  years  for  real  estate  loans 
or  two  years  for  OL  and  EM  loans,  the 
State  Director  may,  in-lieu  of 
foreclosure,  permit  the  borrower  to  pay 
the  account  under  an  accelerated 
repayment  agreement.  Farmer  program 
loan  borrowers  must  be  sent  Form 
FmHA  1924-14  before  an  accelerated 
repayment  agreement  is  signed.  For  real 
estate  loans  other  than  RH  loans  on 
nonfarm  tracts,  the  term  of  the 
agreement  will  not  exceed  ten  years.  For 
OL,  EM,  and  RH  nonfarm  loans,  the 
terms  of  the  agreement  will  not  exceed 
five  years.  In  either  case,  the  balance  of 
the  debt  will  be  scheduled  for 
repayment  in'  equal  annual  or  monthly 
amortized  installments  of  combined 
principal  and  interest,  except  that,  if 
annual  payments  are  required,  the  first 
installment  may  be  less  than  a  full 
amortized  installment  if  it  is  due 
substantially  less  than  a  full  year  after 
the  date  of  die  agreement  and  the 
borrower  will  not  be  able  to  pay  the  full 
amount.  Interest  will  be  at  the  rate 
shown  in  the  note.  The  State  Director 
will  determine  that  authorization  for 
repayment  of  the  debt  under  an 
accelerated  repayment  agreement  is 
necessary  to  protect  the  Government's 
financial  interest  and  (1)  the  borrower 
can  reasonably  be  expected  to  meet  the 
accelerated  payments,  and  (2)  the 
borrower  will  continue  to  comply  with 
other  requirements  of  the  loans  and 
security  instruments.  When  an 
understanding  is  reached  with  the 
borrower.  Form  FmHA  1965-11, 
"Accelerated  Repayment  Agreement," 
will  be  completed  and  executed. 
Separate  Forms  FmHA  1965-11  will  be 
used  for  each  type  of  loan  and  for  ^direct 


or  insured  loans.  If  the  borrower  fails  to 
meet  any  installment  when  due  as 
provided  in  such  an  agreement, 
foreclosure  action  will  be  initiated  and 
accounts  accelerated  in  accordance  with 
§  1955.15  of  Subpart  A  of  Part  1955  of 
diis  chapter. 

(e)  Cash  sale.  Before  any  cash  sale 
takes  place,  farmer  program  loan 
borrowers  must  be  sent  Form  FmHA 
1924-14.  If  a  cash  sale  of  mortgaged  real 
estate  would  result  in  less  than  full 
payment  of  secured  debts,  the  County 
Supervisor  is  authorized  in  accordance 
with  i  1872.17(a)  of  this  subpart  to 
approve  the  sale  at  not  less  than  the 
present  market  value  of  the  property 
and  to  release  the  Govenmient's  liens, 
provided: 

(1)  Substantial  recovery.  A  substantial 
recovery  can  be  made  on  the  FmHA 
secured  indebtedness  based  on  a  recent 
appraisal  report  showing  the  present 
market  value  of  the  property. 

(2)  Application.  All  the  proceeds  are 
applied  on  the  mortage  debts  in 
accordance  with  their  respective 
priorities  except  authorized  costs  as 
specified  in  §  1872.4(c)(2)  of  this  subpart. 

(3)  Release.  The  FmflA  liens  are  not 
released  by  the  County  Supervisor  until 
receipt  of  the  appropriate  sale  proceeds 
for  application  on  the  Government's 
claim.  The  release  will  be  made  on 
forms  approved  or  prepared  by  OGC.  If 
is  appears  the  debt  will  not  be  paid  in 
full,  the  borrower  will  be  sent  Form 
FmHA  455-3,  "Agreement  for  Sale  by 
Borrower  (Chattels  and/or  Real 
Estate),"  and  the  debt  will  be  considered 
for  debt  settlement.  The  case  will  be 
reclassified  to  "collection-only"  when  a 
judgment  will  not  be  obtained  and  if  the 
debt  cannot  be  settled,  and  if  the 
requirements  of  FmHA  Instruction  404.1 
(available  in  any  FmHA  office) 
concerning,  "Case  Classifications,"  can 
be  met.  When  a  cause  is  reclassified  to 
collection-only.  Form  FmHA  404-1, 
"Case  Reclassification"  and  Form 
FmHA  450-10,  "Advice  of  Borrower's      ' 
Change  of  Address  or  Name,"  will  be 
sent  to  the  Finance  Office. 

(f)  Environmental  requirements.  Any 
applicable  requirements  of  Subpart  G  or 
Part  1940  of  this  chapter  must  be  met. 

10.  In  §  1872.18,  the  introductory  ' 

paragraph,  paragraphs  (b)(1),  (b)(7), 
(b)(8),  (b)(14).  (b)(17),  the  introductory 
text  of  paragrah  (c),  paragraphs  (c)(2)(i), 
(c)(2)(ii);  (e),  (g)(1),  and  the  table  and 
explanations  in  paragraph  (g)(1), 
(g)(2){iii).  (g)(2)(iv)  and  paragraph  (g)(3), 
are  revised  and  (b)(19)  and  (f)(4)  are 
added  as  follows: 
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When  iJle-  msrtesev  requires-  tfw 
consent  of  the  FmHA  to  any  proposed" 
sale  or  other  transfer  of  real  estate 
security  for  FmHA  loans,  the  borrower 
should  be  reminded  thai  hefoie  firm 
agreements  have  been  neacbed  wi(il  a 
porchaner  of  alt'or  a  portion  of  the 
security,  the  borrower  and  purchaser 
should  contact  the  County  Supervisor 
concerning  the  proposed  salie^  Fanner 
program  loan  borrowers  must  be  sent 
Form  FmHA  1924-14  within  3  working 
days  after  the  borrower  contacts  the 
County  Supervisor  inquiring- about  a 
transfer.  If  the  proposed  sale  would  not 
result  in  t&e  FmHA  account  being  paid 
in  full  oA  the  time  of  the  sale,  the  County 
Supervisor  should  explain  thoroughly 
the  requirements  of  this  section  and 
§  §  1872:4  or  1872.17  of  tfiis-  subpart,  as 
appropriate.  Whea  the  transferor  is 
receiving  a  substantial  downpayment  in 
connectioff  with  the  sale  of  the  property, 
the  purchaser  should  be  required  to 
contact  other  seunee  ef  credit  to  secure 
a  loan  for  repayment  of  the  FmHA  loan 
in  full.  H  an  NP  Loan  i&  iavolved, 
§  1972.20(bK5)  of  his  subpart  aliso 
applies.  When  real  estate  security, 
including  water  rights,  is  sold  and  the 
mortgage  reqirires  FmHA  consent  to  the 
sale  and  the  transaction  cannot  be 
approved  under  the  appropriate 
paragraphs  of  this  si^part,  the  account 
v^ll  be  Uquidated  as  required  in 
9  1872.17  of  this  subpart 


IJ: 


r 


(1)  Agreement  Form  FmHA  465-5, 
"TYansfer  of  Real  Estate  Security,"  will 
be  completed  to  reflect  the  agreement 
between  the  transferor  and  the 
transferee.  This  agreement  will  not  be 
completed  fbr  fanner  program  loan 
borrowers  until  the  borrower  has 
received  Form  FmHA  1924-14 
***** 

y)  Loan  type.  The  kind(s)  of  loan  will 
remain  the  same  for  all  loan*  except 
that  loans  which  are  transferred  to 
ineligible  .applicants  will  be  classified' as 
Nan  PrograTi  Loans  (NP). 

J8)  Trcsn^fer  of  a  portion  of  the 
security.  Generally,  title  to  all  FmHA 
real  estate  secxnity,  including  water 
rights,  must  be  conveyed  to  the 
transferee  not  later  than  the  date  of 
closing  the  transfer.  However,  a  transfer 
of  a  portion  of  the  FmHA  real  estate 
security  with  an  assumption  of  the  total 
indebtedness  may  be  approved, 
provided:  (i)  The  portion  of  the  FmHA 
security  transferred  has  a  present 
market  value  at  least  equal  to  the  total 
indebtedness  owed  by  the  borrower  of 
such  indebtedness  is  reduced  by  a  cash 
payment  to  the  present  market  value  of 


suchprapepfy,  (S^  tftelransactioir iis 
advantageofwto  tfie-Govemmenf;  and* 
(iii)  in  the  case  of  RH  Rrans,  the  property 
improred  wftB  RH  hxoAs  fir  conreyerf  to 
the  person  assuming  the  RH  loan.  In 
such.a  transaction,  the  security  retained 
by  the  transferor  will  be  released  fiom 
the  Government's  lien. 


{t^,Loaii8.  An  initials  subsequent 
roaa  fac  whiefa:  tfae-  tranafecee  is  eligible 
may  be  made  in  connection  with  a 
transfer  subject  to  the  policies  and 
procedures,  govemiiig' die  kind  of  loan 
being  nrade.  When^  the  transfer  is  being 
made  to  an  eli^hle  FO  applicant,  FO 
loan  funds  nray  be  used  to  pey  equity. 
Whea  real  estate  security  for  an  RH 
loan,  ie  tranaferred  to  a  person  eligible 
under  Subpart  A  of  Part  1944  of  this 
chapter  fbr  an  RH  loan  to  purchase  such 
real  estate,  RH  loacr  funds  may  be  used 
to  pay  the  equity.  This,  however,  does 
not  iodude  income-pFoducing  land  or 
buildings.  In  lieu  of  tile  subsequent  loan 
of  the  Idnd  invoFved,  the  Government's 
lien  may  be  subotdinirted  to  (i)  enable 
the  transferor  to- take  a  first  mortgage  to 
secuse  the  amouBLoTthe  equity 
payment,,  of  (ii)  te  pemrit  another  lender 
to  furnish  the  funch  needed  in 
connection  with  the  ^ajuter.  In.  such 
cases,  the  subordination  will  be 
processed  in  accordance  with  the 
applicable  provnienff  of  S  1872.3  of  this 
subpart.  The  transferor  may  convey  title 
to  the  property  by  warranty  deed  or, 
vriien  the  transferor  agrees  to  take  a  first 
hen  to  secure  the  downpayment,  the 
property  may  be  sold  by  purchase 
contract  or  similar  instrument  that  meets 
the  cotulitions  or  S  ld43.16(a](3j  of 
Subpart  A  of  Part  1943  of  this  chapter.  In 
such  cases,  prtor  lienholdiers' 
agreements  will  be  obtained  in 
accordance  with  \  T807.2(f)(5)  of  Part 
X807  of  this  chapter.  When  necessary  to 
settle  a  divorce  action,  a  subsequent 
loan  may  be  made  or  a  subordination 
may  be  granted  to  permit  the  remaining 
borrower  to  obtain  a  loan  in  an  amount 
not  ta  exceed  the  equity  in  the  pi  operty. 
***** 

[til  Date.  The  elective  date  of  the 
transfer  will  be  the  actual  date  the 
transleE  ia  closed.  This  is  the  date  on 
which  Forms  FmHA  460-5  or  460-9  are 
signed.  In  connection  with  the  use  of 
either  form,  the  unpaid  principal  balance 
and  accrued  interest  will  be  shown  in 
Table  1  and  the  accrued  interest  will  be 
computed  from  Form  FmHA  451-26, 
•Transaction  Record,"  Form  FmHA  451- 
31,  "Borrower  Transaction  Record,"  or 
the  monthly  payment  account  Status 
Report.  If  Form  FmHA  460-9  is  used,  the 
transferee  will  be  informed  of  the 
amount  of  principal  and  interest  owed. 


The  transferee  aiso  will'  be  advised  of 
tfie  total'  amount  paid  as- of  the  d'osing 
datto  which  has  not  been  credited  to  the 
account,  the  amount  that  would  be 
required  to  be  paid  to  pliace  the  atonmt 
on  sehedutiras  of  the  previous 
installment  due  date,  the  amount  of 
interest,  if  any,  Hiat  accrued  during  a 
deferral  period  and  any  acoountis  that 
mua*  be  paid  to  bring  any  monthly 

payments- up  to- date. 

***** 

[VS^  Environmental  requirements. 
Applicable  prowisione  of  Sut^rar t  &  of 
Part  194Q of  tfai»  chapter  must  be  met. 

[jd)  Transfer  of  loana  to  eligible 
opplicanta. 

(2)  •  *  • 

(i)  Farm  FmHA  480-9.  Except  as  noted 
below  far  RH  loans,  assumption  of  any 
FmHA  loan  may  be  approved  without 
any  change  in  the  balance  owed,, 
interest  rate,  or  other  terms.  In  such 
cases.  Form  FinHA  460-0. wiH  be  used.  A 
loan  may  be  transferred  even  though  il 
is  on  schedule,  ahead  of  schedule,  or 
behind  schedule.  Whenever  reasonably 
possible,  any  delinquency  should  be 
paid  at*  tfte  thne-  of  assumption. 
However,  this  is  not  required  if  the  totaf 
FmHA  debt  to  be  asaromed  is  within  the 
debt  paying  ability  of  the  transferee.  If 
the  transferor  received  a  loan  deferral 
under  9  WSTA^efSebpart  A  of  Part 
1961  of  this  chapt**,  th^  interest  that 
accrued  during  the  deferF^  period  must 
be  paid  by  the  time  the  transfer  takes 
place;  OF  such  interest  wdll^  be  added  to 
the  loan  principal  and  the  loan  must  be 
placed  on  new  rates  and  terms  by  using 
Form  FmHA  460-5. 

(A)  Rural  Housing  Disaster  (RHD] 
loans  will  be  transferred  at  the  current   . 
rate  for  Section  502  loans  unless  the 
transferee  is  eligible  for  a  RHD  lean. 

(B)  Direct  Sections  502,  503,  and  direct 
Senior  Citizen  RH  loans  will  be 
transferred  at  the  current  rate  for 
Section  502  loans. 

(C)  Low  and  moderate  RH  loans 
transferred  to  a  person  having  an  above- 
moderate  income  will  be  tcans£etred  at 
the  current  rate  &r  an  above-moderate 
Section  502  loan. 

(ii)  Form  FmHA  460-5.  If  an  extension 
of  the  existing  loan  repayment  period  is 
necessary  to  enable  the  transferee  to  be 
successful,  or  if  interest  accrued  during 
a  deferral  period  is  not  paid  in  full  at  the 
time  of  transfer.  Form  FmHA  460-5  will 
be  used.  The  new  repayment  period  will 
not  exceed  the  repayment  period  for  a 
new  loan  of  the  type  involved;  for 
example,  FO — 40  years,  OL — 7  years, . 
and  RH— 33  years.  If  a  new  repayment 
period  is  used  the  current  interest  rate 
for  a  new  loan  of  the  type  involved  will 
be  used  and  any  insurance  charge 
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applicable  to  such  a  loan  will  be 
provided  for.  except  in  assumptions  by  a 
surviving  spouse  under  §  1872.18(b)(4). 
In  detennining  the  new  repayment 
period  and  interest  rate,  (A>an  NP  loan 
will  be  considered  an  FO  or  RH  loan  as 
appropriate,  if  the  applicant  and  the 
property  meet  the  requirements  of 
§  1872.18(c)(1).  and  (B)  an  SL  or  other 
emergency-type  loans  no  longer  being 
made  will  be  considered  an  EM  loan. 
«        •        •        *        * 

(e)  Consent  ofFmHA  not  required  to 
transfer.  Even  in  cases  where  the  FmHA 
mortgage(s)  does  not  require  the 
Government's  consent  to  the  sale  of  the 
security,  if  the  borrower  conveys  or 
proposes  to  convey  the  security  to  a 
person  who  is  ineligible  or  unwilling  to 
assume  the  FmHA  debt  in  accordance 
with  §  1872.18  (c)  or  (d).  the  Government 
will  not  consent  to  the  sale. 

(1)  Sections  502  and  504  RH  loans.  In 
such  cases,  the  County  Supervisor  will 
advise  the  State  Director  of  the  sale.  If 
the  account  is  delinquent  or  the  loan  is 
otherwise  in  default,  the  County 
Supervisor  will  also  advise  the  State 
Director  of  the  nature  of  the  default,  and 
any  specific  plans  that  may  have  been 
made  to  correct  the  default.  If  the  State 
Director  decides  to  continue  with  the 
account,  it  will  be  serviced  in  the  name 
of  the  borrower  and  otherwise  serviced 
in  the  usual  manner. 

(2)  Farmer  program  loans.  The 
borrows  will  be  sent  Form  FmHA  1924- 
14. 

(f)*** 

(4)  When  the  total  outstanding  debt  is 
not  assumed,  a  farmer  program  loan 
borrower  who  is  not  being  released  from 
liabihty  must  be  sent  a  letter  similar  to 
Exhibit  F  of  Subpart  A  of  Part  1955  of 
this  chapter  (available  in  any  FmHA 
office). 

(g)  *  *  * 

(I)  Refund  of  Unused  Funds,  Loan 
Funds  Not  Advanced,  Transaction 
Record.  Unexpended  funds  in  the 
supervised  bank  account  will  be  applied 
as  a  refund  unless  FO,  SW,  RL.  RH.  or 
EM  security  is  transferred  to  an  eligible 
applicant  and  the  funds  are  needed  for 
completing  planned  development.  Any 


obligation  of  or  request  for  loan  funds 
not  yet  advanced  will  be  cancelled. 
Form  FmHA  451-28,  or  the  monthly 
payment  account  Status  Report  will  be 


used  to  compute  the  unpaid  balance  due 
on  the  effective  date  of  the  transfer. 

(2)  *  *  * 

(iii)  •  •  * 


FmHAtormNo. 


•1940-1. 
•400-4... 
•410-1 ... 


NunBoHoim 


•410-4.. 


•1910-5.. 
•465-5*.. 

•440-2 


•431-2' 


•431-1 ... 
■431-3'.. 


•431-4' 


•422-1 

•422-3 

•1922-8... 
•1940-21.. 

•1940-22.. 


•424-1 ... 
•426-1... 
•440-9  .. 
•460-5'.. 
•460-9'.. 

•465-8'.. 
•443-17. 


n«que«  tor  Obligation  o«  Funds 

Noodbcrimination  Agreement 

ADplication  for  FmHA  Servicas,  (with  M- 
tachntents). 

Application  (or  Rural  Housing  Assistance 
(Non  Farm  Tract). 

Request  lor  Verification  of  Emptoymant.... 

Transfer  ol  Real  Estate  Security 

County  Committee  Certification  or  Rec- 
ommendation. 

Farm  and  Home  Plan 


Tow 

number  of 

l*opiOf 


•1924-14.. 


•1924-25.. 
•1924-26.. 


*  1940-41'... 
•1 940-43  «... 
•451-10 


•451-25... 
•1960-6... 
•1965-22.. 


Long-Time  Farm  and  Home  Plan 

Household  Financial  Statement  wid 
Budget 

Business  AnalysisNonagncuttural  Enter- 
prise. 

Appraisal  Beport  (Farm  Tract) 

Map  of  Property 

Residential  Appraisal  Report 

Envirorwnental  Assessment  for  Class  I 
Actions. 

Environmental  Cliecklist  for  Categoncal 
Exculsons. 

Development  Plan 

Vakjation  of  Building 

Supplementary  Payment  Agreement 

Assumption  Agreement  (l^ew  Terms) 

Assumption  Agreement  (Same  Terms-Eli- 
gible Transferee).  • 

Release  From  Personal  Lability 

Agreement  to  Sell  Nonessential  Real 
Estate. 

Motice-Farmer  Program  Servicing  Op- 
tions Including  Deferrals  and  Borrower 
Ftesponsibilities. 

Notice  ol  Intent  to  Take  Adverse  Action  .. 

Borrower  Acknowledgement  of  Notice  to 
Take  Adverse  Action. 

Truth  in  Lending  Disclosure  Statement 

Notice  of  Right  to  Cancel. 

Request  for  Statement  of  Account 


on    New 


•1965-23.. 


Status  of  Account 

Assumption  Agreement 

Information    on    Assumption 

Terms  or  Other. 

Change  of  Terms 

Supplemental  Information  on  Assutrvtion 

and/or 
Change  of  Terms 


Signed  by 
Iranstarae 


2-0  and  C  •. 

1-0 

1-0 „... 


1-0.. 


1-0 


2-OandC. 

1-0 


Transfer 
docket 


2-0  and  C .. 

1-0 

1-0 


2-0  and  C .:. 


1-0. 


1-0.... 
1-0  ... 
I-O... 


2-0  and  C. 


1-0.. 
I-O. 

1-C... 

1-C... 
1-C... 


1-C.. 


I-O... 
I-O... 
I-O... 
I-O... 


I-O. 


2-OandC. 

I-O 

2-0  and  C . 

I-O 

I-O 


1-C.. 
^' .... 


1-C.. 


I-C. 
1-C.. 

1-C.. 


1-C.. 
I-O.. 


1-C 

•1 

2-OandC 
(O  to  FC) 
2-0  and  C ... 


I-O. 


I-O. 


Copy  for 
transferee 


1-C. 
1-C. 


1-C. 


In  record 
book. 

I-O. 
I-O. 

I-O. 


1-C. 

1-a 

1-C. 
1-C. 
1-C. 

1-C. 
1-C. 

1-C. 


I-O. 


1-0 

2-0  and  C. 


O-Onginal.  C— Copy 
•—When  applicat>le 

'?I^',™,l!°cS!L"  'Z  '^'.I^"  ^^^''  '"i^""  P'*"- ''  f^'^-  w"  be  .ncluded  ,n  the  dockw. 
^  The  original  Form  will  not  be  executed  unUI  date  ol  closing  the  transfer 

of  pSr,"?MO°o'rS^*'cS??;^,  °"«'"*  "^  ^"^"'  ^'^  •"  "^  P«'^°"  ^  ""s  "Bht  to  cancel  in  accordance  with  Subpart  I 

Of  'p?n^O^  S;:^^,^  '(^'^'"f^^e'^Ul^fl^^'^'ZT:^^'^ ,?«'' '°  '="^«' '"  '^'^'^^'^  *'^  Subpa.  I 
the  County  Oftice  ^         exercises  the  right  to  cancel,  he/she  will  sign  one  copy  of  the  form  and  return  it  to 

^When  requesled.  prepare  an  additonal  copy  for  delivery  to  transferor 


t 
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(iv)  Other  transfer  docket  items  when 
applicable:  Other  transfer  docket  items 
may  include  a  mortgagee  title  policy, 
title  evidence  or  report  of  lien  search, 
foreclosure  notice  agreement,  original  or 
certified  copy  of  deed  to  any  property  to 
be  taken  as  additional  security, 
purchase  contract  or  other  instrument  of 
ownership,  and  information  on  prior 
mortgageis]  and  co-signer(s).  When  the 
County  Supervisor  Is  the  approving 
official  he/she  may,  in  lieu  of  including 
the  document  evidencing  ownership, 
include  a  statement  in  the  docket 
indicating  that  he/she  has  seen  and 
reviewed  the  document.  When  less  than 
the  total  amount  of  the  indebtedness  is 
assumed,  the  transferor's  financial 
statement  will  be  included.  When  an 
initial  or  subsequent  loan  is  Involved, 
include  any  additional  forms  required 
by  the  appropriate  loan  making 
regulation. 

(3)  Collections  and  receipts.  During 
the  period  that  a  transfer  is  pending  in 
the  County  Office,  payments  received  by 
the  Finance  Office  will  continue  to  be 
applied  to  the  transferor's  account  and 
Form  FmHA  451-26  will  be  forwarded  to 
the  County  Office.  This  includes  any 
downpayments  made  in  connection  with 
the  transfer  for  reducing  the  amount  of 
the  debt  to  be  assumed.  When  the 
County  Supervisor  has  received  a 
payment  on  the  account  which  is  not 
included  in  the  latest  transaction  record 
or  monthly  payment  account  Status 
Report,  he/she  should  deduct  such 
amounts  from  the  total  amount  of 
principal  and  interest  calculated  from 
the  latest  information  available  before 
completing  the  assumption  agreement 
and  having  it  signed. 


11.  9  1872.20  is  added  to  read  as 
follows: 

§  1872.20    Servicing  non-prooram  loans 
(NP). 

(a)  Definition.  A  non-program  loan 
results  when  credits  are  extended  to 
ineligible  appUcants  and/or  transferees 
in  connection  with  sale  of  inventory 
properties  and  loan  assumptions. 

(b)  Servicing  authorities.  (1)  Except  as 
set  out  in  the  following  paragraphs, 
debtors  to  FmHA  with  NP  loans  are  not 
eligible  to  receive  any  program  benefits 
including  supervision  and  servicing. 
Such  benefits  include  limited  resource 
interest  rates,  reamortization. 
rescheduling,  consoUdation,  deferral, 
and  appeal  rights. 


(2)  Subordination  of  FmHA  NP  loan 
mortgages  may  be  permitted  to 
refinance,  extend,  reamortize,  increase 
the  amount  of  an  existing  prior  lien,  or 
to  permit  a  prior  lien  only  when  the 
security  for  the  NP  loan  is  also  the 
security  for  another  FmHA  Insured 
Farmer  Program  type  loan  and  the 
request  for  the  subordination  meets  all 
the  requirements  for  the  subordination 
of  the  other  FmHA  Insured  Fanner 
Program  type  loan  and  is  in  the  best 
interest  of  the  government.  Such  actions 
can  only  be  approved  by  the  State 
Director. 

(3)  Any  consent  by  partial  release, 
subordination  or  other  agreement 
involving  road  rights  of  way,  gas  line 
easements,  utility  line  easements, 
mineral  right  easements  or  leases,  other 
leases,  etc.  may  be  approved  providing 
that  the  funds  received  are  applied  to 
the  liens  in  order  of  priority.  Such 
actions  can  only  be  approved  by  the 
State  Director. 

(4)  Voluntary  conveyance  of  security 
for  NP  loans  will  only  be  considered 
when  it  is  clearly  in  the  best  interest  of 
the  government.  The  debtor  will  not  be 
released  fix)m  liability  for  any  FmHA 
debt  that  exceeds  the  value  of  the 
security  plus  any  additional  cost  which 
might  result  in  a  charge  to  the 
government  such  as  closing  cost  and 
maintenance  of  the  security  property. 
Such  actions  can  only  be  approved  by 
tfie  State  Director. 

(5)  NP  loans  will  be  transferred  to  an 
FmHA  applicant  unless  the  security  and 
the  transferee  meet  the  requirements  for 
an  OL  or  FO  loan  as  appUcable.  In  such 
cases  the  transfer  will  be  processed  the 
same  as  on  the  OL  or  FO  loan  being 
transferred  to  an  eligible  applicant.  EM 
and  EE  loans  will  not  be  transferred  as 
an  t^  loan  to  eligible  OL  or  FO 
transferees. 

(6)  When  an  NP  loan  debtor  is  in    ^ 
default  of  the  loan  and/or  security 
instruments  and  the  default  caimot  be 
corrected  in  a  reasonable  period  of  time 
(usually  less  than  1  year),  the  account 
will  be  accelerated  by  the  use  of 
Exhibits  D  and  E  of  subpart  A  of  Part 
1955  (available  in  any  FmHA  Office). 
Exhibit  D  will  be  completed  in 
accordance  with  the  FMI  to  delete  the 
statement  regarding  deferrals.  If  the 
borrower  has  not  cured  the  default 
within  the  time  provided  in  the 
acceleration  notice,  FmHA  will  proceed 
with  the  foreclosure  as  set  forth  in 
Subpart  A  of  Part  1955  of  this  chapter. 


without  further  notice  or  any  extension 
of  time. 

(7)  Any  borrower  having  NP  debts  and 
farmer  program  loans  will  be  serviced  in 
accordance  with  the  regulation 
applicable  to  those  loans. 

S  1872.22    [RsMrvadl 

12.  S  1872.22  is  removed  and  reserved. 

PART  1900-QENERAL 

13.  The  authority  citation  for  Part  1900 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.7a 

Subpart  B— Fanners  Home 
Administration  Appeal  Procedure 

14.  In  §  1900.51,  two  sentences  are 
added  at  the  end  of  the  text  as  follows: 

51900.51    QanaraL 


*  *  *  FmHA  officials  may  not  deny  or 
delay  approved  assistance  pending  ttte 
outcome  of  an  appeal  of  a  partial 
adverse  action.  For  farmer  borrowers 
with  farmer  program  loans  as  defined  in 
§  1900.52(d)  of  this  subpart,  releases  for 
certain  family  living  and  farm  operating 
expenses  cannot  be  terminated  imtil  the 
borrower  has  received  Form  FmHA 
1924-25,  "Notice  of  Intent  to  Take 
Adverse  Action,"  and  Form  FmHA  1924- 
28,  "Borrower  Acknowledgement  of 
Notice  of  Intent  to  Take  Adverse 
Action,"  in  accordance  with  Subpart  A 
of  Part  1862  of  this  chapter  and  any 
appeal  has  been  concluded  and  Exhibit 
D  or  E  to  Subpart  A  of  Part  1955  of  this 
chapter  has  been  sent  to  the  borrower. 

15.  Section  1900.52  is  amended  by 
redesignating  paragraphs  (d)  through  (g) 
as  (e)  through  (h)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

S  1900.52    Dafinitiona. 


(d)  Fanner  Program  Loans  means 
Farm  Ownership  (FO),  Operating  (OL), 
Soil  and  Water  (SW),  Recreation  (RL). 
Emergency  (EM),  Economic  Emergency 
(EE),  Economic  Opportunity  (EO),  and 
Special  Livestock  (SL)  Loans  and/or 
Rural  Housing  loans  for  farm  service 
buildings  (Riff). 
•        *        •        *        • 

16.  Section  1900.53  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  adding  a  new  paragraph  (f)  and 
by  adding  a  new  paragraph  (a)(15)  to 
read  as  follows: 
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§1*0053    DMiaioiwwlitc*iw«nol 


(a)  •  •  * 

(15)  Nonprogram  loan  debtors  are  not 
eligible  to  receive  any  program  benefits 
such  as  appeal  rights  as  provided  in 
§  1872.20(b)(1)  Part  1872  of  this  chapter 
(FmHA  Instruction  465.1XXB1).  ■« 

(f)  If  a  borrower  fails  to  return  Form 
FmHA  1924-26  on  time,  or  if  the 
borrower  completes  Form  FmHA  1924- 
26  to  show  that  no  appeal  is  requested, 
the  borrower  will  be  sent  Exhibit  B-6 
and  FmHA  will  take  the  adverse  action. 


17.  Section  190a55  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  and 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 


§1900.55    FmHA  actions  to  limit  ttw 
for  appeals. 


(a)  FmHA  personnel  should  carefully 
check  that  all  documentation  and/or 

..calculations  used  in  the  determination  to 
initiate  adverse  actions  are  accurate  and 
complete. 

(b)  The  specific  reasons  for  intended 
adverse  actions  should  be  clearly 
explained  to  the  applicant  or  borrower. 
Vague  reasons  should  be  avoided.  For 
example,  avoid  "^ou  lack  repayment 
ability."  Calculations  and 
documentation  which  demonstrate  the 
lack  of  repayment  ability  shall  be 
provided  and  explained  to  the  borrower 
or  applicant. 

(c)  Except  for  farmer  program  loan 
borrowers  who  are  sent  Forms  FmHA 
1924-25  and  1924-26.  a  meeting  must  be 
held  between  the  affected  parties  and 
the  decisionmaker  to  explain  the 
adverse  decision  before  the  appeals 
process  will  begin.  The  required  meeting 
may  be  waived  by  the  decisionmaker  if 
the  decisionmaker  previously  met  with 
or  advised  the  affected  parties  of  the 
specific  reasons  for  the  denial  or  the 
decisionmaker  determines  that  a 
meeting  would  likely  not  avoid  an 
appeal.  The  decision  maker  will 
document  in  the  affected  party's  file  the 
reason  for  deciding  to  waive  (he 
meeting.  In  such  cases,  Exhibit  B-2  with 
attachment  Exhibit  B-4  will  be  used 
without  revision,  except  in  cases 
involving  acceleration  of  accounts 
which  are  provided  for  in  §  1900.56(a)  of 
this  subpart  When  a  meeting  is 
required.  Exhibit  B-1  will  be  used 
without  revision  to  inform  the  appellant. 
If  the  appellant  or  appellant's 
representative  [or  legal  counsel]  without 
good  cause,  fails  to  schedule/attend  this 
meeting,  there  will  be  no  appeal. 

(d)  Farmer  program  loan  borrowers 
who  are  sent  Form  FmHA  1924-25  and 


who  complete  Part  I,  III  or  IV  or  Form 
FmHA  1924-28  are  entitled  to  a 
conference  with  the  decisionmaker 
before  the  appeals  process  begins.  The 
conference  cannot  be  waived  by  the 
decisionmaker.  If  the  borrower  or  the 
borrower's  representative  fails  to  attend 
the  conference  without  having  a 
reasonable  excuse  or  if  the  borrower 
fails  to  bring  the  information  requested, 
the  borrower  will  be  sent  Exhibit  B-6 
and  there  will  be  no  appeal  of  the 
intended  adverse  action. 

(e)  When  the  person  or  organization 
officials  attend  a  meeting  or  conference 
with  the  decisionmaking  official  and  the 
meeting  or  conference  results  in  a 
resolution  of  the  matter,  the  official  will 
send  the  person  or  organization  a  letter 
within  7  calendar  days  of  the  meeting  or 
conference,  setting  forth  the  conclusions 
reached.  If  the  meeting  or  conference 
does  not  result  in  a  resolution  of  the 
matter.  Exhibit  B-5  with  attachment  and 
Exhibit  B-4  will  be  sent  without  revision 
to  notify  the  person  or  organization  of 
appeal  rights  within  7  calendar  days  of 
the  meeting  or  conference.  If  the  person 
or  organization  has  returned  Form 
FmHA  1926-26  indicating  no  appeal  is 
desired.  Exhibit  B-6  will  be  sent 

18.  In  S  1900.56,  paragraphs  (a),  (b), 
(c),  and  (d)  are  redesignated  as 
paragraphs  (b),  (c),  (d),  and  (e);  a  new 
paragraph  (a)  is  added,  the  introductory 
paragraph  of  newly  designated 
paragraph  (b)  and  paragraphs  (b)(3)  and 
(d)(2)  are  revised,  and  paragraph  (b)(5) 
is  added  to  read.as  follows: 

§1900^    AppMl  from  an  Initial  FmHA 


(a)  Farmer  program  loan  borrowers 
who  are  sent  Forms  FmHA  1924-25  and 
1924-26  (in  accordance  with  Part  1872, 
Subpart  B  of  Part  1924.  Subpart  A  of  Part 
1962,  or  Subpart  C  of  Part  1950  of  this 
chapter)  are  given  an  opportunity  to 
appeal  before  the  adverse  action  is 
taken  unless  Part  H-D  or  Part  III  or  IV  of 
Form  FmHA  1924-28  was  completed.  If 
an  appeal  is  taken  and  the  decision  to 
take  adverse  action  is  upheld,  the  final 
letter  upholding  the  initial  decision  will 
contain  the  following  statement: 

This  review  concludes  the  adminiatrative 
appeal  of  your  case.  FmHA  will  proceed  to 
take  the  adverse  action  noted  on  Form  FmHA 
1924-25.  "Notice  of  Intent  to  Take  Adverse 
Action."  You  are  not  entitled  to  any  further 
appeal  in  connection  with  the  adverse  action. 

(b)  If  an  applicant  for  FmHA 
assistance,  an  FmHA  borrower  (except 
those  farmer  program  loan  borrowers 
who  are  sent  Forms  FmHA  1924-25  and 
1924-26),  or  an  FmHA  grantee  is  directly 
and  adversely  affected  by  an  FmHA 
decision  or  action,  the  official  taking 
action  or  making  the  decision  will 


inform  that  person  or  oganization  by 
letter  of  the  action  taken  within  15 
calendar  dajrs  of  the  action.  The  term 
"directly  and  adversely  affected"  means 
having  a  request  for  FmHA  assistance 
denied  in  whole  or  in  part  or  having 
FmHA  assistance  reduced,  canceled,  or 
not  renewed.  Letters,  as  indicated  in 
§  1900.53  or  S  1900.55  of  this  subpart,  as 
appropriate,  will  be  used  to  notify  the 
applicant  The  following  actions  will 
also  be  taken  if  the  adverse  action  is  an 
acceleration  of  an  FmHA  loan: 


(3)  Except  for  farmer  program  loan 
acceleration  notices,  the  letter  will  read 
substantially  as  found  in  Exhibit  B  or  C, 
"Notice  of  Acceleration  .  .  .."  of  Subpart 
A,  Part  1955  of  this  Chapter  with 
attachment  Exhibit  B-4  or  B-5  as 
appropriate.  The  following  language,  or 
other  similar  language  mandated  by 
FmHA  regulations,  must  be  included  in 
the  acceleration  notice:  "The  request  for 
this  hearing  must  be  made  within  30 
calendar  days  from  the  date  of  this 
notice."  Farmer  program  loan  accounts 
will  be  accelerated  after  all  appeals 
have  been  concluded  by  sanding  either 
Exhibit  D  or  E  of  Subpart  A,  Part  1955  of 
this  chapter,  as  appropriate. 

(5)  When  a  farmer  program  loan 
borrower  also  has  another  FmHA  loan 
secured  by  property  which  also  serves 
as  security  for  the  farmer  program 
loan(s),  the  non-farmer  program  loan 
will  be  accelerated  at  the  same  time  the 
borrowsr  is  sent  Form  FmHA  1924-25. 
One  appeal  hearing  and  one  review  will 
be  held  jointly  for  both  adverse  actions. 
The  hearing  officer  and  review  officer 
will  be  the  people  designated  in  Exhibit 
O  of  this  subpart  as  further  explained  by 
footnote  5  of  that  Exhibit. 
•        *        *        •        •   . 

(d)  *  *  * 

(2)  If  the  appellant  has  made  a  request 
to  examine  or  copy  the  FmHA  material 
concerning  the  case,  except  where  the 
acceleration  of  a  loan  secured  by  real 
estate  is  involved,  the  material  (unless 
privileged)  will  be  made  available  to  the 
appellant  or  the  appellant's 
representative  [or  legal  counsel  at  the 
FmHA  decision  maker's  office  for  10 
calendar  days  following  the  receipt  of 
the  request  for  appeal.  When  a  real 
estate  loan  acceleration  is  involved,  and 
the  appellant  has  made  a  request  to 
examine  or  copy  the  FmHA  material 
concerning  the  case,  the  hearing  officer 
will  arrange  for  the  file  (other  than 
privileged  material)  to  be  available  in 
the  servicing  office  for  a  reasonable 
period  of  time.  An  FmHA  employee 
should  ensure  that  no  material  is 
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destroyed  or  removed  from  the  file*.  The 
decision  maker  will  then  suljmit  the 
request  for  hearing  with  the  complete 
file  to  the  hearing  officer. 
*       •       *       •       * 

19.  Exhibit  B-1  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  first 
paragraph  to  read  as  follows: 

Exhibit  B-1  to  Subpart  B— letter  for 
Notifying  Applicants  and  Borepwen  of 
Adverse  DecUons  Where  the  DedsioD 
b  Appealable 


After  careful  consideration,  we  [were 
viable  to  take  favorable  action  on  your 
application/request  for  Fanners  Home 
Administration  services]  [are  canceling/ 
reducing  the  assistance  you  are  presently 
receiving).  The  specific  reasons  for  our 
decision  are:  (Insert  here  the  adverse 
decision  and  all  of  the  specific  reasons  for 
the  adverse  action.)  If  you  have  any 
questions  concerning  the  decision  or  the  facts 
ased  in  making  our  decision  and  desire 
further  explanation,  you  must  request  a 
meeting  with  (this  office)  (the  County 
Committee)  within  15  calendar  days  of  the 
date  of  this  letter.  You  should  present  any 
new  information  or  evidence  along  with 
possible  alternatives  for  our  consideration. 
You  may  also  bring  a  representative  (or  legal 
counsel)  with  you.  Should  we  be  unable  to 
satisfactorily  resolve  your  case,  you  will  t>e 
advised  of  your  appeal  rights  and  how  to 
begin  the  appeal  process.  If  without  good 
cause,  you  fail  to  schedule  or  attend  this 
meeting,  there  will  be  no  fijrther  appeal 
4         *         •         *         * 

20.  Exhibit  B-2  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  first 
sentence  and  by  adding  a  footnote  to 
read  as  follows: 

Exhibit  B-2  to  Subpart  B — Letter  for 
Notifying  Applicants  and  Borrowers  of 
Adverse  Decisions  Where  the  Decision 
is  Appealable 

*        *        •        •        • 

After  careful  consideration,  FmHA  [was 
unable  to  approve  your  application/request 
for  service)  [is  canceling/reducing  the 
assistance  you  are  presently  receiving)  [is 
planning  to  accelerate  and  liquidate  your 
account(8))  ' 

21.  Exhibit  B-3  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  tide  and 
the  second  sentence  in  the  first 
paragraph  to  read  as  follows: 

Exhibit  B-3  to  Subpart  B— Letter  for 
Notifying  Applicants  and  Borrowers  of 
Unfavorable  Dedsion  Reached  at  the 
Pre-Hearing  Meeting  or  Conference. 


li 


*  We  regret  that  our  [meeting] 
[conference]  with  you  did  not  result  in  a 
SjBtisfactory  conclusion. 


'  Used  only  for  Fanner  ftogram  graduation. 


Exhibit  fr-4  to  Sul^art  B— Appeals  of 
Adverso  Actiou  (Amended] 

22.  Exhibit  B-4  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  opening 
parenthetical  statement  now  reading 
"(Use  as  an  Attachment  to  Exhibit  B-2, 
B-3,  and  Chattel  Acceleration  Notices, 
as  Applicable)"  to  read  "Use  as  an 
Attachment  to  Exhibits  B-2  and  6-3)." 

Exhibit  B-5  to  Subpart  B— Appeals  of 
Real  Estate  Acceleration  [Amended] 

23.  Exhibit  B-5  to  Subpart  B  of  Part 
1900  is  amended  by  revising  the  opening 
parenthetical  statement  now  reading 
"(Use  of  an  Attachment  to  Real  Estate 
Acceleration  Notices)"  to  read  "(Use  as 
an  attachment  to  Real  Estate 
Acceleration  Notices  Except  Farmer 
Program  Loan  Accelerations)." 

24.  Exhibit  B-«  is  added  to  Subpart  B 
of  Part  1900  to  read  as  foUows: 

Exhibit  B-6  to  Subpart  B  of  Part  1900— 
Letter  for  Notifying  Borrowers,  Who 
Received  Form  FmHA  1924-25  But  Who 
Have  Waived  m  Forfeited  Their  ^peal 
Righto 


U.S.  Department  of  Agriculture 
Fanners  Home  Administration 
(Insert  Address] 

[Date] 

Dear  ' 

You  were  sent  Form  FmHA  1924-25, 
"Notice  of  Intent  to  Take  Adverse  Action." 
and  attachments,  on  (date).  You  have 
(waived)  (forfeited]  your  opportunity  for  an 
appeal  hearing  concerning  the  adverse  action 
the  Farmers  Home  Administration  Intends  to 
take  as  indicated  on  Form  FmHA  1924-25 
because 

[you  failed  to  return  Form  FmHA  1924-26, 
"Borrower  Acknowledgement  of  Notice  of 
Intent  to  take  Adverse  Action,"  in  response 
to  Form  FmHA  1924-25  during  the  time  period 
provided.] 

[you]  [your  representative]  failed  to  attend 
the  conference  scheduled  on  (date)  in 
response  to  your  request  on  Form  FmHA 
1924-28,  "Borrower  Acknowledgement  of 
Notice  of  Intent  to  Take  Adverse  Action," 
without  having  a  reasonable  excuse.] 

[you  failed  to  bring  the  information 
requested  on  Form  FmHA  1924-25  to  the 
conference  held  on  (date).] 

[you  indicated  on  Form  FmHA  1924-28, 
"Borrower  Acknowledgement  of  Notice  of 
Intent  to  Take  Adverse  Action,"  you  did  not 
wish  to  appeal.) 

This  is  notice  that  FmHA  is  proceeding  to 
take  adverse  action  shown  on  Form  FmHA 
1924-25.  You  will  receive  no  further  api;>eal 
rights  in  connection  with  this  adverse  action. 
Sincerely, 


(County  Supervisor) 

25.  Exhibit  D  to  Subpart  B  of  Part  1900 
is  revised  to  read  as  follows: 


Exhibit  D  to  Subp«t  B— Ilaaitag/Revi«w 
OfBcers  Designatiaa 


OtcWenmifcar  or 


County  SuparvlMr.. 


OMffct  Obvdof 


dMridora 

p«aono(«quil 

orgraalwranh 


Oracloror 
IgnMMw 
Nm  not  bMn 

•ISn**f*y 


Dtrador. 

County  CommMM.. 

SMtaawclofef 

OMlonM. 

O^Mly 

MrnMMator. 

PlOQEWfl 

Cpanianaor 

daaignaa. 

OMrict  Ok«cisr_ 

SMaOlracloror 

dMignaa. 

A<>MiiM>aiui. 

Pfogram 

Opaialtonsar 

SMaOtrador 

Oaputy 

ywWairaior. 

ProQrani 

OparaSonaor 

DivMan  Oiractor 

Oapuly 

(NoravlaM). 

or  Awntanl 

^Miiiiwiaiur, 

AdmMtkalor. 

Aogram 

Cpaiaionaor 

daaiyiaa. 

Deputy  or 

Otiodte 

dangnaa. 

MmMdralor. 

Intanl  to  toractoM 

DisWct  Oiractor 

Stato  Oiractor  at 

ChMata. 

frofvt  cncMhv 
iSaMctora 
pvaonolaqMi 
eryaalirfank 

not  (mK)krad  bi 
•wMM 
dacMon 
(MgnaMlv 

tiaStala 
Dkador. 

dMlgiMS. 

Ment  to  toredoM 

asMd  Oiractor 

Stala  Diiactar  01 

Ben  Estata  (tor 

frofn  tnuthfl' 

daaignaa. 

Farmar  Program 

dMriciara 

Loans) 

paraonotaqMl 

not  invotwad  m 
•takMit 

daciaMjn 
daiignatad  by 
Stala  Oiractor. 

Dadiionio 

Stati  Oiractor  or 

Oaputy 

(oracioaa  Raa< 

daaignaa'. 

AdnMslraUr. 

Estata  (lor 

Pfogfwn 

Singl»^*n«y 

Opa«BfcnB,or 

Houilng 

aoooonis). 

(For  account* 

Deputy 

INofaviaw). 

•anlcadintha 

DMrtct  Offica). 

^Y)orvN 

Oparatonaor 

daaignaa. 

•TTia  mSvidual  daaignalad  a*  Haarlng  Oiacar  may  aoI  Im 
an  amployae  «ftio  m  ^l,^)arvlaad  by  9n  paraon  Mtio  approvad 
lh«  toradosura  and  ■rraiaraWd  0ia  aooour*.  nor  can  lia 
designee  have  been  invotimd  in  Iha  dadann  to 


Notes 

1.  District  Director  also  means  Assistant 
District  Director  or  District  Loan  Specialist 

2.  County  Supervisor  also  means  Assistant 
County  Supervisor  with  loan  approval 
authority. 

3.  Designee  is  the  person  designated  by  the 
Hearing/Review  Officer  to  condi>ct  a  hearing 
or  review.  The  designee  signs  the  decision 
letter  to  the  appellant  without  the 
concurrence  of  the  original  Hearing/Review 
Officer  except: 

a.  For  hearing  on  County  Committee 
decisions.  For  these  hearings  the  State 
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Director  or  Actiog  State  Director  may 
designate  other  persons  to  act  on  Us  or  her 
behalf  in  conducting  the  hearing:  however, 
the  State  Director  or  Acting  State  Director 
must  sign  the  hearing  dacisian  letter. 

h.  When  the  Hearing/Review  Officer, 
designated  by  the  Deputy  Administrator, 
Program  Operations,  is  not  a  member  of  the 
Natiooal  Office  staff,  the  complete  case  file, 
hearing  notes,  tape  recorcfings.  and  a 
recommended  decision  will  be  sent  to  the 
Deputy  Administrator.  forrcTiew  and  a  final 
decision. 

c.  When  the  Hearing/Review  Officer  is  a 
member  of  the  National  Office  stafi,  after  the 
decisioo  is  written,  bat  prior  to  notification  of 
the  applicant,  in  all  cases  requiring  corrective 
actions  or  training  (e.g.,  reversals  or  other 
problems  which  aiay  become  evident)  the 
f  tearing/Review  Officar  will  brief  the  Deputy 
Administrator,  Program  Operatons, 
concerning  the  decision  and  will  notify  the 
State  Director  involved  that  the  decision  will 
be  reversed  or  modiiied.  and  will  advise  the 
State  Director  of  what  corrective  action  will 
have  to  be  taken. 

4.  For  decisions  not  directly  covered  above, 
the  Hearing/Review  Officer  is  the  person  in 
the  next  higher  level  of  FmHA  authority. 

5.  When  a  hearing  involves  both  the  action 
on  Font  FmHA  1924-25  and  any  other  loan 
acceleratioa  the  appeal  process  will  follow 
that  for  the  decision  ntaker  to  foreclose  the 
non-fiarmar  pEogram  loan  account. 

PART  1910-««rwrai 

26.  The  authority  citation  for  Part  1910 
continues  to  read  as  foUows: 

Authority:  7  USC  1980:  42  USC  1480;  5  USC 
301;  7  CTR  2.23;  7  CFR  ZTti. 

Subpart  A— RecaMng  and  Processing 
Applications 

27.  In  S  1910.8  paragraph  (e)  is  added 
to  read  as  follows: 

S1910J    n— cNnfl  sn  undfstandtag. 

(e)  Use  of  Form  FmHA  1924-14. 
"Notice— Farmer  Program  Borrower 
Servicing  Options  Including  Deferral 
and  Borrower  Responsibilities. "  Before 
or  at  loan  closing,  all  FO,  OL.  SW,  and 
EM  applicants  for  initial  or  subsequent 
loans  will  have  Form  FmHA  1924-14 
reviewed  with  them  by  the  County 
Supervisor.  In  addition  to  some  of  the 
items  listed  in  paragraph  (d)  of  this 
section.  Form  FmttA  1924-14  explains 
servicing  options  that  are  available  to 
the  borrower,  including  deferral,  and  the 
limited  resource  program.  Form  FmHA 
1924-14  will  be  signed  and  distributed  in 
accordance  with  the  FMI. 

PART  1924— CONSTRUCTION  AND 
REPAIR 

28.  The  authority  citation  for  Part  1924 
is  revised  to  read  as  follows: 

Autboritr  7  USC  198B;  42  DSC  1480:  5  USC 
301:  7  CFR  2J3;  7  CFR  2.70 


AcMcsto 


Individual 

29.  Subpart  B  of  Part  1924  is  revised  to 
read  as  follows  (Exhibit  A  remains 
unchanged^: 

PART  t924— CONSTRUCTION  AND 
REPAIR 

Subpart  B— UanagamMt  Advica  to 
IndMdual  Borrowars  and  Appfcanto 

1924.51  General 
1924.52-1924.55    [Reservedl 

1924.56  Credit  counseling. 

1924.57  Planning. 

1924.58  Recordkeeping. 

1924.59  Supervision. 
1924.(»  Analysis. 

1924.61  Nonftirm  enterprises. 

1924.62  State  supplements. 
1924.63-1924.70    (Reserved) 

1924.71  Delinquent  borrowers. 

1924.72  Borrowers  who  receive  Form 
FmHA  1824-25  and  1924-28. 

1924.73  FoUow-up  Supervisory  actions  by 
District  Directors  and  State  ofTice  staff. 

1924.74-1924.99    [Reserved). 
1924.100    OMB  number. 

Exhibit  A— New  FbU-Time  Family  Farm 
and  Rancher  Development  Projects 

Subpart  B— Management  Advics  to 
indhrtduat  Borrowers  arnf  Applicants. 

91t2«.5t   QenaraL 

This  sul^>art  sets  forth  policies  for 
providing  management  advice  to  farmer 
programs  loan  individual  applicants  and 
borrowers.  The  term  "individual"  as 
used  in  this  subpart  applies  to 
individuals  and  to  farming  partnerships, 
corporations  and  cooperatives.  The  term 
"farmer  program  loan"  as  used  in  this 
subpart  includes  Farm  Ownership  (FO). 
Soil  and  Water  (SW).  Operating  (OL). 
Emergency  (EM),  Economic  Emergency 
(EE),  Recreation  (RL),  Special  Livestock 
(SL),  and  Economic  Opportunity  (EO) 
loans,  and/or  (RHF)  Rural  Housing 
loans  for  farm  service  buildings.  TThia 
subpart  applies  to  insured  farmer 
program  loan  applicants/borrowers  who 
depend  on  farm  incone  for  loan 
repayment.  It  also  includes  Rural 
Housing  (RH)  borrowers  who  are  also 
indebted  for  a  Farmer  Program  loan  that 
is  not  collection-only  or  a  judgment 
account,  and  those  FO.  SW  and/or  OL 
loan  applicants  and  borrowers  who  use 
the  services  of  a  "New  Full-Time  Family 
Farmer  and  Rancher  Development 
Committee."  (See  Exhibit  A  of  this 
subpart).  This  subpart  does  not  apply  to 
individuals  who  owe  non-program  loans 
(defined  in  §  1872.20(a)  of  Subpart  A  of 
Part  1972  of  this  diapter). 


H  1tt4.^2-1t84.S5    II 

§192CS6    Credit  eounsaiing. 

The  County  Sopervisor  will  provide 
credit  counseling  to  applicants  and 
borrowers  by  advising  them  of  ways  to 
use  credit  to  make  profitable 
adjustments  in  (derations,  sources  of    ' 
available  credit,  general  conditions 
under  which  credit  is  usually  available, 
and  mediods  of  presenting  requests  for 
credit  to  lenders. 

(a)  Ineligible  applicants.  In  credit 
counseling  with  applicants  who  do  not 
qualify  for  FmHA  loans,  the  County 
Supervisor  wi!l: 

(1)  Explain  why  the  applicant  does  not 
meet  FmHA  eligibility  requirements  and, 
if  appropriate,  why  other.credit  should 
be  available.  If  the  applicant  has  filed 
an  application  for  FmHA  assistance,  the 
procedure  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter  must  be  followed. 

(2)  Advise  applicants  on  adjusting 
plans  of  operation  and  credit  requests. 

(b)  Eligible  applicants.  In  credit 
cotmseling  with  eligible  applicants  and 
borrowers,  the  County  Supervisor  will: 

(1)  Assist  in  planning  for  the  use  of 
FmHA  and  other  credit. 

(2)  Advise  the  applicant  or  borrower 
of  FmHA's  credit-else-where 
requirements  and  assist  in  the 
determination  of  the  amount  of  other 
credit  best  sm'ted  for  the  applicant  or 
borrower. 

§1924.57    Ptannlnff. 

(a)  Long-Time plans  (Form  FmHA 
431-1,  "Long-Time  Farm  and  Home 
Plan").  This  plan  reflects  long-time  aims 
and  objectives.  It  will  be  completed  by 
each  applicant  or  borrower  engaged  in 
farming  who  is  receiving  a  loan  when 
necessary  major  adjustments  or 
improvements  will  not  be  completed 
during  one  crop  year.  The  long-time  plan 
will  cover  the  period  of  time  required  to 
complete  the  major  adjustments  or 
improvements  and  will  be  revised  as 
conditions  require. 

(b)  Annual  plan  (Form  FmHA  431-2. 
"Farm  and  Home  Plan  ",  and  Form 
FmHA  1962-1,  "Agreement  for  the  Use 
of  Proceeds/Release  of  Chattel 
Security").  These  two  forms  will  cover 
the  12-month  period  (or  crop  year) 
which  most  accurately  reflects  the 
annual  production  cycle  oi  the 
operation.  The  references  to  Form 
FmHA  431-2  in  thiS  subpart  mean  this 
form  or  other  plans  or  documents 
acceptable  to  FmHA  which  include 
similar  information  necessary  for  FmHA 
to  make  a  decision. 

(1)  Form  FmHA  1962-1  must  be 
completed  once  each  year  and  revised 
as  needed  in  accordance  with  the  Forms 
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Manual  Insert  (FMI)  for  all  borrowers 
with  FmHA  loans  secured  by  chattels. 
Form  FmHA  1962-1  should  be  filled  out 
at  the  same  tkne  as  a  Fonn  FmHA  431-2 
is  being  completed,  if  a  Fram  FmHA 
431-2  is  required.  The  figures  on  the  two 
forms  most  be  consistent  For  example, 
if  the  Form  FmHA  431-2  shows  the 
borrower  plans  to  spend  $104X)0  on 
equipment  and  no  FmHA  loan  funds  are 
being  advanced  for  that  purpose,  the 
Form  FmHA  1962-1  should  show  where 
the  $10,000  will  come  irom.  (Example — 
sale  of  wheat)  Form  FmHA  431^2  will  be 
required  for  those  borrowers: 

(i)  Receiving  initial  loans. 

(ii)  Receiving  subsequent  FmHA  loans 
or  funds  from  other  credit  sources  under 
FmHA  subordination  agreements  or  ben 
waivers. 

(iii)  Who  are  experiencing  financial 
and/or  production  management 
problems. 

(iv)  Who  are  requesting  servicing 
options  on  Form  FmHA  1924-26. 
"Borrower  Acknowledgment  of  Notice 
of  Intent  to  Take  Adverse  Action." 

(v)  Who  have  had  payments  deferred. 

(vi)  Who  are  making  major 
adjustments  to  their  operation. 

(vii)  Who  have  limited  resource  loans. 

(2)  Interim  (dans  may  be  developed 
the  remainder  of  the  current  year's 

iperation  to  supplement  an  anniial  plan 
tf  one  was  required]  for  the  following 
|ear  in  those  cases  where  the  annual 
llan  alone  would  not  be  sufficient  to 
show  accurately  the  complete  cycle  of 
the  operation.  Interim  plans  and  Form 
FmHA  1962-1  will  show  the  planned  use 
of  income  to  be  received  from  livestock 
and  crops  held  for  sale,  and  cash  .on 
hand  at  that  time. 

(3)  If  the  borrower  and  the  County 
Supervisor  cannot  reach  an  agreement 
on  the  planned  uses  of  proceeds  on 
Forms  FmHA  431-2  and  1962-1  when  a 
new  or  subsequent  loan  is  not  involved, 
the  County  Supervisor  will  arrange  for  a 
pneeting  with  the  District  Director, 
jborrower  and  the  County  Supervisor.  If 
jduring  the  meeting  the  District  Director 
cannot  negotiate  a  satisfactory 
agreement,  the  District  Director  will 
make  the  decision  on  the  planned  use  of 
proceeds.  Form  FmHA  1962-1  will  be 
tximpleted  by  the  District  Director  in 
accordance  with  the  District  Director's 
decision.  An  explanation  of  this  action 
will  be  inserted  on  the  forms  which  will 
be  signed  and  dated  by  the  District 
Director.  Dispositions  in  violation  of 
Form  FmHA  1962-1  will  be  handled  in 
accordance  with  Subpart  A  of  Part  1962 
of  this  chapter.  The  District  Director's 
decision  is  not  appealable.  When  a  new 
or  subsequent  loan  is  involved,  the  loan 
will  not  be  made  and  any  appeal  will  be 


handled  in  accordance  with  Subpart  B 
of  Part  1900  of  tins  diapter. 

(c)  RespoitaibiBty  of  Coanty 
Supervisor.  Tlie  Covaaty  Supervisor  will: 

(1)  Stress  the  need  to  correlate  long- 
time and  annual  jAaia  when  both  are 
being  developed. 

(2)  Devdcqi  a  hst  of  key  farm 
management  and  financial  management 
practices  for  major  enterprises,  which 
will  be  updated  annually.  The  County 
Supervisor  will  advise  borrowers  of 
these  practices  and  those  practices  not 
already  need  by  a  borrower  will  be 
incorporated  into  the  operation  when 
developing  long-time  and  annual  plans. 

(3)  Require  applicants,  when 
developing  their  long-time  and  annual 
planSfc  to  take  into  consideratian  any 
plan^dfcvdoped,  with  the  assistance  of 
the  Soil  Conservation  Service  (SCS),  the 
Extension  ServicelES),  or  other  agency 
or  farm  manageOmt  service.  When  such 
plans  are  not  used,  the  Cotmty 
Supervisor  will  document  in  the  file  the 
reasons  for  not  using  the  plana. 

(4)  Plan  for  the  appropriate  use  of 
income  with  the  applicant  in  accordance 
with  §  1962.17  of  Sd^art  A  of  ^rt  1962 
of  this  chapter. 

(5)  Determine  the  feasibility  of  the 
plans.  Plans  must  show  tfie  borrower 
v^l  be  able  to: 

(i)  Pay  all  operating  expenses  and 
taxes. 

(ii)  Meet  necessary  pajmients  on 
debts. 

(iii)  Maintain  necessary  Hvestock. 
farm  and  home  equipment,  and 
buildings  to  the  extent  that  such  items 
have  not  been  provided  for  in  the 
operating  expenses. 

(iv)  Have  a  reasonable  standard  of 
hving  for  die  borrower  or  ^e  farm 
operator  in  the  case  of  a  corporation, 
partnership  or  cooperative. 

(v)  Provide  for  any  essential  capital 
purchases  or  improvements. 

(d)  Documentation  and  revision  of 
plans. 

(1)  Plans  will  be  documented  in 
sufficient  detail  to  adequately  reflect  the 
overall  condition  of  the  operation, 
including  the  borrower's  current 
fin&ncial  condition.  The  borrower's 
projected  income  and  expenses  must  be 
based  on  the  borrower's  proven  record 
of  production  and  financial 
management  If  the  borrower  does  not 
have  records,  the  County  Supervisor  will 
use  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  records, 
ES  data.  County  averages  or  other 
reliable  sources  of  data  to  develop  die 
projections. 

(2)  Initial  and  subsequent  plans  and 
Form  FmHA  1962-1  will  be  revised 
whenever  changes  in  the  borrower's 
operation  occur  during  the  year.  It  is  the 


borrower's  responsibility  to  notify 
FmHA  of  any  changes  which  occur.  The 
plan  and  Form  FmHA  1962-1  wiD  be 
marked  nRerisTon"  and  changes  noted 
by  crossing  out  any  original  estimates 
and  inserting  new  estimates 
immediately  above.  The  borrower  and 
the  County  Supervisor  will  initial  and 
date  revisions  to  the  plan  and  Form 
FmHA  1962-1. 

§1924.58    Rscordkeepkio. 

(a)  Purpose.  All  borrowers  engaged  in 
fanning  must  maintain  and  use  ^rm 
records  which  after  the  loan  is  made 
will  enable: 

(1)  Borrowers  to  make  management 
decisions  and  to  analyze  their  farming 
operations. 

(2)  FmHA  to  determine  eligibility  for 
loan  assistance,  to  analyze  borrower's 
farming  operations,  and  to  determine 
whether  borrowers  have  miade  prudent 
management  decisions. 

(b)  Responsibilities. 

(1)  Borrowers  must  select  and 
maintain  a  recordkeeping  system  whidi 
adequately  meets  the  needs  of  their 
farming  operations  and  which  provides, 
as  a  minimum,  a  record  of  the  annual 
cash  flow,  beginning  and  end  of  year 
balance  sheets,  and  an  income 
statement  Borrowers  receiving  EM 
loans  of  $100,000  or  more  wrill  be 
required  to  use  a  recordkeeping  system 
or  accounting  service  which  provides,  as 
a  mmimum.  a  monthly  cash  &>w 
statement,  a  change  in  financial  position 
statement  beginning  (md  end  of  year 
balance  sheets,  and  an  income 
statement  Such  bornnreis  will  be 
encouraged  to  use  a  computer 
recordkeeping  system  when  available. 

(2)  County  Supervisors  will  determine 
whether  borrowers  have  selected, 
established,  and  are  maintaining 
appropriate  record  keeping  systems. 
Such  systems  may  include  the  farm 
record  book  available  through  FmHA 
(Form  FmHA  432-1,  "Farmfamily 
ReccHti  Book"),  other  record  books,  or  a 
suitable  system  offered  by  a  farm 
management  service.  State  Extension 

.Service,  or  cmnmercial  record  keeping 
or  accounting  service,  which  is 
acceptable  to  FmHA. 

$1924^    SupervWoa 

(a)  Purpose.  Supervision  will  be  given 
by  the  County  Supervisor  to  protect  the 
Goremment's  interest  and  to 
accomplish  the  purpose  of  the  loan. 

(b)  Responsibility  of  County 
Supervisor.  The  Cotmty  Supervisor  will 
determine  and  select  the  appropriate 
method  of  supervision  to  be  used  for 
each  borrower. 
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(c)  Supervisory  methods.  Supervision 
ni«y  be  given  through  farm  visits,  review 
of  farm  records,  collateral  inspections, 
meetings  with  borrowers  on  an 
individual  or  group  basis.  letters, 
telephone,  etc.  A  complete  record  of 
each  visit,  meeting,  or  other  contact  will 
be  made  in  the  case  file  running  record, 
underscoring  those  items  which  require 
follow-up  action.  The  record  must  state 
the  advice  that  was  given  and  any 
problems  noted. 

(d)  Use  of  Form  FmHA  1924-14. 
"Notice — Fanner  Program  Borrower 
Servicing  Options  Including  Deferrals, 
and  Borrower  Responsibilities. " 

Before  or  at  loan  closing,  the  County 
Supervisor  will  provide  borrowers  with 
this  form.  Borrowers  who  voluntarily 
decide  to  sell  their  chattels  and  real 
estate,  to  transfer  their  assets  to 
someone  else,  to  convey  their  assets  to 
the  Government,  or  to  sign  an 
accelerated  repayment  agreement  will 
be  sent  this  same  form  before  the  sale, 
transfer,  conveyance  or  signing  of  an 
accelerated  repajTnent  agreement  takes 
place.  The  form  will  also  be  sent  to  all 
farmer  program  loan  borrowers  in 
November  of  each  year  to  remind  them 
of  the  available  servicing  options.  The 
form  tells  borrowers  that  they  are 
expected  to  repay  their  loans  as 
scheduled,  but  that  FmHA  has  several 
servicing  options  available  to  assist 
borrowers  if  they  are  not  able  to  pay  as 
scheduled.  It  goes  on  to  give  brief 
descriptions  of  deferral,  rescheduling, 
reamortization.  consolidation, 
subordination,  restructuring  the 
business  and  debt  by  selling  a  portion  of 
the  borrower's  assets,  and  limited 
resource  loans.  If  borrowers  want  more 
informatjcm  about  these  options  and 
want  to  know  how  to  apply,  they  are 
advised  on  the  form  to  contact  the 
County  Supervisor.  The  County 
Supervisor  will  then  set  up  a  conference 
with  the  borrower  and  tell  the  borrower 
what  information  to  furnish  FmHA  so 
that  FmHA  can  make  a  decision  about 
the  request  The  form  also  summarizes 
some  of  the  borrower's  responsibilities 
regarding  loan  payments,  loan  security, 
use  of  loan  funds,  releases  of  security, 
and  changes  in  the  operation,  and 
informs  the  borrower  that  a  violation  of 
any  of  these  responsibilities  not  only 
could  result  m  denial  of  further  FmHA 
assistance  but  also  could  cause  the 
loan(s)  to  be  accelerated. 

(e)  Farm  visits.  A  minimum  of  one 
visit  a  year  will  be  made  by  the  County 
Supervisor  to  borrowers  who  have  been 
indebted  for  less  than  one  full  crop  year, 
who  have  a  limited  resource  loan,  who 
have  been  sent  Form  FmHA  1924-25, 
"Notice  of  Intent  to  Take  Adverse 


Action."  or  who  have  had  their  loans 
reamortized.  rescheduled,  consolidated 
and/or  deferred.  The  District  Director 
will  visit  a  sufficient  number  of 
borrowers  to  assure  that  the  cases  are 
being  properly  supervised.  In  cases 
involving  borrowers  with  RH  loans  on 
nonfarm  tracts,  periodic  inspections 
ordinarily  will  be  made  only  if 
foreclosure  action  is  likely  to  be  taken, 
the  property  has  been  abandoned,  or 
when  necessary  to  protect  the  interest  of 
the  Government 

(1)  Visits  will  be  coordinated  with 
required  inspections  of  security. 

(2)  The  County  Supervisor  will  use  the 
following  priorities  in  scheduling  routine 
visits: 

(i)  Borrowers  who  have  indebted  less 
than  one  full  crop  year  or  have  a  limited 
resource  loan. 

(ii)  Borrowers  who  have  been  sent 
Form  FmHA  1924-25. 

(iii)  Borrowers  who  have  had  their 
loans  reamortized,  rescheduled, 
consoUdated  and/ or  deferred. 

(iv)  Borrowers  receiving  annual 
production  type  loans. 

(v)  Other  borrowers. 

91924.60    Arariysit. 

(a)  Purpose  of  analyses.  Analyses  will 
develop  information  for  sound  lending 
and  supervisory  decisions  and  assist 
borrowers  in  utilizing  sound  business 
planning  and  management  practices. 
Specifically,  analyses  are  used  to: 

(1)  Show  the  operator  the  cost  of 
profit  of  a  managment  decision.  These 
figures  can  then  be  used  to  make  other 
management  decisions  that  will  increase 
the  efficiency  and/or  profitability  of  the 
operation. 

(2)  Assist  the  operator  in  determining 
whether  the  type  and  scope  of  the 
operation  are  practical  and  profitable. 

(3)  Determine  success  in  key 
management  practices  resulting  in  an 
improved  return:  or  revealing  a  decision 
that  reduces  net  dollar  return. 

(4)  Monitor  progress  of  borrowers  in 
achieving  long-range  goals  and  in 
graduating  to  other  credit 

(5)  Help  the  County  Supervisor 
determine  how  much  individual 
supervison  will  be  required  for  each 
borrower.  The  analysis  will  also  help 
the  County  Supervisor  determine 
feasibility  of  continuing  with  a 
borrower. 

(6)  Help  the  borrower  and  the  County 
Supervisor  prepare  an  annual  plan  of 
operation  for  the  next  crop  year;  and 
help  them  make  sound  management 
decisions. 

(b)  Items  considered  for  making  an 
analysis.  The  following  are  some  of  the 
items  that  should  be  considered  during 
an  ancdysis: 


(1)  Resources  available. 

(2)  Options  for  types  of  enterprise 
available  for  the  operation  such  as  com 
V.  soybeans,  selling  the  crop  ▼.  feeding  it 
to  livestock,  etc. 

(3)  Comparison  of  the  production  of 
livestock,  livestock  products  or  crops  to 
past  production. 

(4)  The  production  of  this  farming 
operation  as  compared  to  similar 
farming  operations. 

(5)  Financial  progress — increase  or 
decrease  of  debts  as  compared  to  the 
increase  or  decrease  of  assets. 

(d)  Cost  of  operating  expenses  as 
compared  to  previotis  years  and  similar 
farming  operations. 

(7)  Debt  repayment  as  compared  to 
money  available  to  pay  debts. 

(8)  Experience  and  ability  of  the 
borrower. 

(9)  Availability  and  cost  of  credit 

(c)  Responsibility  of  County 
Supervisor.  The  County  Su|}ervisor  will: 

(1)  Determine  the  date  and  place  of 
the  analysis,  and  schedule  the  analysis 
at  the  time  of  year  when  the  most 
effective  results  will  be  obtained. 

(2)  Assist  the  borrower  in  completing 
the  "actual"  columns  on  Forms  FmHA 
431-2  and  1962-1  and  in  completing 
Form  FmHA  431-2  for  the  next  year. 

(3}  Make  a  complete  entry  in  the  case 
file  running  record  of  the  items 
discussed  with  the  borrower  and  results 
and  agreements  reached  during  the 
analysis,  underscoring  those  items 
requiring  follow-up  action. 

(4)  Record  the  results  of  Form  FmHA 
1960-12.  "Financial  Farm  Analysis 
Summary." 

(d)  Conducting  analysis.  An  analysis 
will  be  conducted  for  borrowers: 

(1)  Who  are  seriously  delinquent  (over 
$100.00)  or  who  request  assistance  on 
Form  FmHA  1924-26. 

(2)  Who  are  experiencing  financial 
and/or  production  management 
problems. 

(3)  Who  are  reorganizing  or 
implementing  a  major  change  in 
operations  which  has  not  been 
completed. 

(4)  At  the  end  of  the  first  full  crop  year 
after  receiving  an  initial  loan  and  each 
year  thereafter,  until  the  County 
Supervisor  determines  the  borrower  is 
conducting  the  operation  satisfactorily. 

(5)  Who  have  been  granted  a  deferral. 

(6)  Who  have  limited  resource  loan(s). 

§1924.61    Nonfarm  tntsrprisM. 

This  is  any  business  enterprise  which 
supplements  farm  income  by  providing 
goods  or  services  for  which  there  is  a 
need  and  a  reasonably  reliable  market. 
The  same  general  policies  covered  in 
this  subpart  for  giving  management 


Federal  Repatet  /  Vol.  50.  No.  212  /  ftiday.  November  1.  1985  /  Rules  and  Regnlations        4S761 


assistance  to  an  applicant  or  borrower 
on  farm  loans  will  be  followed  in 
dealing  with  an  applicant  or  borrower 
on  nonfarm  enterprise  loans.  The 
appropriate  plans  and  record  book  will 
be  used  for  the  nonfarm  enterprise. 
Forms  FmHA  431-4.  "Business  Analysis- 
Nonagricultural  Enterprise,"  and  FmHA 
432-10.  "Business  and  Family  Record 
Book,"  available  at  most  FmHA  ofHces, 
can  be  used  for  these  purposes. 

§  1924.62    State  MipplWMnts. 

State  supplements  wiU  be  issued  as 
necessary  to  implement  this  subpart  and 
assure  that  a  list  of  key  farm 
management  and  financial  management 
practices  is  established,  and  kept 
current  in  each  County  Office.  The  State 
supplement  should  set  the  time  of  year 
for  conducting  analyses. 

§§1924.63-1924.70    [RM*rvMf] 

§1924.71    (Minquent  borrowers. 

The  Finance  Office  will  send  each 
County  Office  a  list  of  all  delinquent  OL, 
FO,  SW,  RL,  EM,  EE,  EO,  SL  and  RHF 
borrowers  on  March  31,  June  30, 
September  30,  and  December  31. 
Beginning  December  31, 1985,  all 
borrowers  (except  those  under  the 
jurisdiction  of  a  bankruptcy  court)  that 
are  more  than  $100  behind  schedule  on 
their  FmHA  loan  payments  on 
December  31  will  immediately  be  sent 
Form  FmHA  1924-25,  and  Form  FmHA 
1924-14,  to  show  that  FmHA  intends  to 
accelerate  the  account(s),  the  Form 
FmHA  1924-26.  Cases  involving 
litigation  will  be  handled  in  accordance 
with  the  advice  of  the  Office  of  General 
Counsel  (OGC).  Bankruptcies  will  be 
handled  in  accordance  with  §  1962.47  of 
Subpart  A  of  Part  1962  of  this  chapter. 

§  1924.72    Borrowers  wtio  receive  Forms 
FmHA  1924-25  and  1924-26. 

Borrowers  will  receive  Form  FmHA 
1924-25  and  1924-26  along  with  Form 
FmHA  1924-14  before  a  farmer  program 
loan  is  involuntarily  hquidated  (see 
§  1872.17  of  Subpart  A  of  Part  1872  of 
this  chapter  and  SS  1962.40  and  1962.49 
of  Subpart  A  of  Part  1962  of  this  chapter) 
and  when  an  account  is  more  than  ^00 
delinquent  on  December  31  (see 
§  1924.71  of  this  subpart].  These  forms 
will  also  be  provided  to  borrowers  who 
have  made  imauthorized  dispositions  of 
security,  who  have  stopped  farming,  or 
who  have  otherwise  breached  their  loan 
agreements  with  FmHA.  These  forms 
will  be  provided,  for  information  only, 
when  a  farmer  program  loan  borrower 
files  bankruptcy  (see  1 1962.47  of 
Subpart  A  of  Part  1962  of  this  chapter). 
Form  FmHA  1924-25  tells  borrowers 
that  FmHA  intends  to  liquidate  their 
loans  (which  will  include  terminating 


any  previously  agreed-upon  releases  of 
sales  proceeds)  and  tells  borrowers 
exactly  why  FmHA  plans  to  take  such 
action.  The  form  explains  that  the 
servicing  options  described  in  Form 
FmHA  1924-14  are  available,  and  also 
explains  that  FmHA  will  proceed  to 
liquidate  a  borrower's  loans  unless  the 
borrower  applies  for  at  least  one  of  the 
servicing  options,  appeals  the  adverse 
action  using  FmHA's  administrative 
appeals  procedure  (found  at  Subpart  B 
of  Part  1900  of  this  chapter),  cures 
existing  default,  or  liquidates  the  loans. 
Borrowers  who  receive  Form  FmHA 
1924-25  will  also  receive  Form  FmHA 
1924-26.  This  form  must  be  completed  to 
show  whether  the  borrower  wants  to 
apply  for  servicing  options,  to  appeal,  to 
cure  the  default  or  to  liquidate. 

(a)  Borrower  fails  to  respond.  The 
borrower  is  told  on  Form  FmHA  1924-26 
that  the  form  must  be  returned  to  FmHA 
within  30  days  of  the  day  the  borrower 
received  Forms  FmHA  1924-14. 1924-25, 
and  1924-28.  If  Form  FmHA  1924-26  is 
not  retiuTied  on  time,  FmHA  will 
proceed  with  the  intended  action(s). 
Such  actions  are  not  appealable. 

(b)  Borrower  checks  blocks  in  Part  I. 
Part  I  of  Form  FmHA  1924-26  contains  a 
list  of  available  servicing  actions 
including  resdieduling,  reamortizatioa 
consolidation,  deferral,  subordination, 
limited  resource  loans,  and  the 
restructuring  of  the  debt  and  business 
by  selling  a  portion  of  the  assets.  If  itie 
borrower  checks  one  or  more  of  tfiese 
blocks,  the  borrower  must  attend  a 
conference  with  FmHA  to  develop 
financial  statements  and  proposed 
operating  plans  which  FmHA  will  use  as 
a  basis  for  granting  or  denying  the 
requested  servicing  relief.  If  the 
borrower  attends  the  conference  and  the 
County  Supervisor  approves  the  request 
for  servicing  relief,  then  the  notice  of 
intent  to  take  adverse  actions  will  be 
considered  terminated.  If  the  borrower 
attends  the  conference  but  the  County 
Supervisor  denies  the  servicing  request, 
then  the  County  Supervisor  will  notify 
the  borrower  in  writing  of  the  denial 
with  the  reasons  and  facts  supporting 
the  denial.  The  borrower  will  be  advised 
of  appeal  rights  in  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter, 
and  the  appeal  will  cover  both  the 
denial  of  the  request  for  servicing  and 
the  other  adverse  action  FmHA  intends 
to  take.  If  the  borrower  (or 
representative)  faila  to  attend  the 
scheduled  conference  without  a 
reasonable  excuse  or  fails  to  provide 
necessary  information,  the  request  will 
be  automatically  denied  and  the  . 
borrower  will  not  be  given  any 
administnrtire  aipp^al  of  the  adverse 


decision.  The  County  Supervisor  will 
send  Exhibit  B-e  to  Subpart  B  of  Part 
1900  of  this  chapter  to  the  borrower  and 
will  proceed  to  liquidate  the  borrower's 
accoimt 

(c)  Borrower  checks  blocks  in  Part  II. 
The  borrower  who  does  not  want  to  be 
considered  for  any  servicing  options  but 
who  wants  to  request  an  administrative 
.appeal  of  FmHA's  intended  adve^^e 
action  must  so  indicate  by  checking  one 
of  the  appropriate  blocks  in  Part  II  of 
Form  FmHA  1924-26.  Any  appeal  «vill  be 
handled  under  Subpart  B  of  Part  1900  of 
this  chapter.  If  the  borrower  wants  an 
appeal  hearing,  the  borrower  can  be 
represented  by  counsel  or  by  any  other 
representative,  and  the  hearing  officer 
will  be  an  FmHA  employee  who  has  not 
been  previously  involved  in  the 
borrower's  case.  The  borrower  can 
choose  to  have  FmHA  make  a  review  on 
the  record  rather  than  hold  a*  hearing.  If 
the  borrower  prevails  in  the 
administrative  appeal,  no  adverse  action 
will  be  taken  by  FmHA.  If  instead  the 
borrower  completes  Part  0  to  show  that 
no  appeal  is  desired,  then  FmHA  wil 
take  the  adverse  action. 

(d)  Borrower  checks  blocks  in  Part  III. 
The  borrower  who  does  not  want  to  be 
consid»«d  for  any  servicing  options  or 
does  not  want  to  request  an 
administrative  appeal  can  choose  to 
cure  the  default  (that  is,  pay  the 
delinquent  account  ciurent  or  make 
restitution  to  FtaHA  for  unauthorized 
disposition  of  security)  and  will  so 
indicate  by  checking  one  of  the  blocks  in 
Part  III  of  that  form.  The  borrower  has 
60  days  bom  the  day  the  borrower 
received  Form  FmHA  1924-26  to  cure 
the  default  If  die  action  is  not 
completed  within  60  days,  then  FmHA 
will  proceed  to  take  the  advnve  action 
against  the  borrower  and  no  appeal  will 
be  allowed. 

(e)  Borrower  checks  blocks  in  Part  IV. 
If  the  borrower  does  not  want  to  be 
considered  for  any  servicing  options  or 
to  request  an  administrative  appeal  or  to 
cure  the  default  the  borrower  can 
choose  to  liquidate  the  account  (that  is, 
sell  the  security,  transfer  it  to  someone 
else  who  will  assume  the  FmHA  debt, 
covey  it  to  the  Government  or  refinance 
the  FmHA  loan  with  another  lender). 
The  borrower  will  indicate  this  by 
checking  one  of  the  blocks  in  Part  FV  of 
Form  FmHA  1924-26.  The  liquidation 
alternative  chosen  must  be  taken  within 
120  days  of  the  day  the  borrown 
received  Form  FmHA  1924-2a  If  the 
action  is  not  completed  within  120  days, 
then  FmHA  will  proceed  to  take  the 
adverse  action  against  die  borrower  and 
no  appeal  will  be  allowed. 
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(f)  Borrower  incorrectly  completes 
Form,  If  the  borrower  incorrectly 
completes  Form  FmHA  1924-28,  the 
County  Supervisor  will  contact  the 
borrower  to  inform  the  borrower  of  the 
problem  and  request  the  borrower  to 
submit  a  corrected  form  within  10 
woridng  days  of  the  contact  or  within 
the  30  days  of  the  date  the  Form  FmHA 
1924-25  was  received,  whichever  is 
later.  If  the  borrower  fails  to  submit  a 
corrected  form  within  the  required  time 
FmHA  will  proceed  with  the  intended 
adverse  action  and  it  will  not  be 
appealable.  The  contact  will  be 
recorded  in  the  borrower's  Coimty 
Office  case  file. 

S  1924.73    FolovMip  suparvtoory  aetlan* 
by  District  DIrsclore  and  Stat*  offic*  staff . 

(a)  FoUow-up  by  the  District  Director. 
The  District  Director  is  responsible  for 
seeing  that  the  County  Office  staff 
conecUy  handled  any  requests  made  on 
Form  FmHA  1924-26,  by  those 
borrowers  listed  in  {  1924.60  (d)  of  this 
subpart  in  an  effective  and  timely 
manner.  This  will  include  visits  to 
evaluate  a  sufficient  number  of  such 
cases  to  determine  what  further  training 
is  needed  by  the  County  Supervisor  in 
supervising  such  cases.  Tlie  District 
Director  should  continue  follow-up 
actions  periodically  as  needed  to  obtain 
the  desired  results  in  each  County  Office 
area.  The  District  Director  will  report  in 
writing  to  the  State  Director  any 
deHciencies  found  and  any  need  for 
additional  training. 

(b)  Follow-up  by  State  Office  staff. 

(1)  The  State  Director  is  responsible 
for  seeing  that  the  special  actions 
prescribed  by  this  subpart  are  carried 
out  by  the  County  Supervisors  and 
District  Directors. 

(2)  Loan  chiefs  and  specialists  should 
review  a  representative  sample  of  cases 
of  those  borrowers  listed  in  9  1924.60  (d) 
of  this  subpart  during  each  visit  to  a 
County  Office  to  assure  that  a  thorough 
analysis  has  been  made,  that 
appropriate  action  has  been  taken,  and 
to  determine  what  further  training,  if 
any.  is  needed  for  the  District  Director 
and  Coimty  Supervisor. 

(3)  The  State  and/or  District  Offices 
should  periodically  review  the  progress 
made  in  servicing  the  cases  of  those 
borrowers  listed  in  S  1924.60  (d)  of  this 
subpart 

S§  1»24.74-1»24.M    [RasarvMl] 

§1924.100    OMBnumbar. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  have  been 


assigned  OMB  control  number  057S- 
0061. 

Exhibit  A— New  Full-Time  Family 
Farmer,  and  Rancher  Development 
Project 


PART  1941-OPERATIHQ  LOANS 

30.  The  authority  citation  for  Part  1941 
is  revised  to  read  as  follows: 

AutiMtity:  7  USC 1989;  5  USC  301;  7  CFR 
2.23: 7  CFR  2.70    " 

Subpart  A— Operatfctg  Loan  Poides, 
Procedures,  and  Auttiorizationa 

31.  In  S  1941.18  paragraphs  (a](2}  and 
(c)  are  revised  to  read  as  follows: 

§1M1.1S    Rates  and  terms, 
(a)  •  •  • 

(2)  A  lower  interest  rate  borrower  wiD 
be  reviewed  each  year  at  the  time  the 
analysis  is  conducted  (See  S  1924.60  of 
Subpart  B  of  Part  1924  of  this  chapter) 
and  any  time  a  servicing  action  such  as 
consolidation,  reschediding  or  deferral 
is  taken  to  determine  the  interest  rate  to 
be  charged.  The  rate  may  be  increments 
of  whole  numbers  until  it  reaches  the 
current  regular  interest  rate  for  the  loan 
at  the  time  of  the  rate  increase.  (See 
S  1951.25  of  Subpart  A  of  Part  1951  of 
this  chapter). 

(c)  Consolidation  or  rescheduling. 
When  the  loan  approval  official 
determines  that  consolidation  or 
rescheduling  will  assist  in  the  orderly 
collection  of  an  OL  loan,  the  loan 
approval  official  may  take  such  action 
under  Subpart  A  of  Part  1951  of  this 
chapter. 

PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

32.  The  authority  citation  for  Part  1943 
is  revised  to  read  as  follows: 

Authority:  7  USC  1989;  5  USC  301;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  A— Inaured  Farm  Ownerstiip 
Loan  PoHdea,  Procedures  and 
AuttwrtzatkNia 

33.  In  8  1943.16,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

S  1943.16    Loan  purposes. 

(d)  •  •  • 

(2)  The  County  Supervisor,  by 
contacting  the  appropriate  lender, 
verifies  and  documents  either  in  the 
running  record  or  by  letter  from  the 
lender,  the  need  to  refinance  any 
secured  debts  and  major  unsecured 


debts.  The  unpaid  balance  on  the  debts 
to  be  refinanced  will  also  be  verified. 


34.  In  S  1943.18,  paragraphs  (a),  (b) 
and  (c)(3)  are  revised  to  read  as  follows: 

S  1943.18    Rates  and  tarms. 

(a)  Terms  and  loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
of  not  to  exceed  40  years  bom  the  date 
of  the  note  or  such  shorter  period  as 
may  be  necessary  to  assure  the  loan  will 
be  adequately  secured,  taking  into 
account  the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  ability  of 
the  applicant  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
and  Home  Plan,"  or  other  similar  plan  of 
operation  acceptable  to  FmHA,  when 
setting  the  term.  In  any  case,  there  must 
be  an  interest  payment  scheduled  at 
least  annually  in  accordance  with  the 
FMI  for  Form  FmHA  1940-17, 
"Promissory  Note."  Loans  may  have 
reduced  annual  installments  scheduled, 
of  at  least  partial  interest  for  the  first 
five  years. 

(b)  Reamortization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  emy  FO  loan,  the  loan 
approval  official  may  take  such  action 
under  Subpart  A  of  Part  1951  of  this 
chapter. 

(c)  •  •  • 

(3)  A  lower  interest  rate  borrower  will 
be  reviewed  each  year  at  the  time  the 
analysis  is  conducted  (See  9  1924.60  of 
Subpart  B  of  Part  1924  of  this  "chapter) 
and  any  time  a  servicing  action  such  as 
a  reamortization  or  deferral  is  taken,  to 
determine  the  interest  rate  to  be 
charged.  The  rate  may  be  increased  in 
increments  of  whole  numbers  until  it 
reaches  the  current  regular  interest  rate 
for  the  loan  at  the  time  of  the  rate 
increase.  (See  9  1951.25  of  Subpart  A  of 
Part  1951  of  this  chapter.) 

Subpart  B— Insured  Sou  and  Water 
Loan  PoHdes,  Procedures  and 
Authorizations 

35.  In  9  1943.68,  paigraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

91943.68    Rataa  and  terms. 

(a)  Terms  of  Loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  bom  the  date  of 
the  note  or  such  shorter  period  as  may    j 
be  necessary  to  assure  the  loan  will  be    | 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  ability  of 
the  applicant  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
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and  Home  Plan,"  or  other  similar  plan  of 
operation  acceptable  to  FmHA,  when 
setting  the  term.  In  any  case,  there  must 
be  an  interest  payment  scheduled  at 
least  annually  in  accordance  with  the 
FMI  for  Form  FmHA  1940-17, 
"Promissory  Note."  Loans  may  have 
reduced  annual  installments  scheduled, 
of  at  least  partial  interest,  for  the  Hrst 
five  years. 

(b)  Reamortization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  any  SW  loan,  the  loan 
approval  official  may  take  such  action 
vnder  Subpart  A  of  Part  1951  of  this 
chapter. 


Subpart  C— Insured  Recreation  Loan 
Policies,  Procedures^and 
Authorizations 

36.  In  S  1943.118,  paragraphs  (a]  and 
(b)  are  revised  to  read  as  follows: 

$1943.118    Rates  and  termt. 

(a)  Terms  of  Loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  ability  of 
the  applicant,  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
and  Home  Plan."  or  other  similar  plan  of 
operation  acceptable  to  FmHA,  when 
setting  the  term.  In  any  case,  there  must 
be  an  interest  payment  scheduled  at 
least  annually  in  accordance  with  the 
FMI  for  Form  FmHA  1940-17, 
"Promissory  Note."  Loans  may  have 
reduced  annual  installments  scheduled, 
of  at  least  partial  interest,  for  the  first 
five  years. 

(b)  Reamortization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  any  RL  loan  the  loan 
approval  official  may  take  such  action 
unde  Subpart  A  of  Part  1951  of  this 
chapter. 


PART  1945— EMERGENCY 

37.  The  authority  citation  for  Part  1945 
4  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
!J23;  7  CFR  2.70. 


Subpart  D— Emergency  Loan  Policies. 
Procedures  and  Authorizations 


paragraph  (c)  are  revised  to  read  as 
follows: 

S  1945.169    Rates  and  tsrms. 

*        •        *        *        • 

(b)  Terms  of  loans.  Loans  will  be 
scheduled  for  repayment  at  such  time  as 
the  FmHA  approval  official  may 
determine,  consistent  with  the  purpose 
of  and  need  for  the  loan.  The  approval 
official  will  also  consider  the  useful  life 
of  the  security  and  the  repayment  ability 
of  the  applicant,  as  reflected  in  the 
completed  Form  FmHA  431-2.  "Farm 
and  Home  Plan,"  or  other  similar  plan  of 
operation  acceptable  to  FmHA.  when 
setting  the  term  of  each  loan.  In  any 
case,  there  must  be  an  interest 
installment  scheduled  at  least  annually. 
Loans  may  have  reduced  annual 
installments  scheduled,  of  at  least 
partial  interest,  for  the  first  five  years. 

(1)  *  •  * 

(i)  Actual  production  or  physical  loss 
loans  made  for  operating  purposes 
under  §  1945.166(a],  or  major  adjustment 
(Subtitle  B]  loans  made  for  purposes 
under  S  1945.166[c)(3)  of  this  subpart, 
will  be  for  periods  not  to  exceed  7  years. 
Loans  may  be  scheduled  for  a  longer 
repayment  period  if  the  FmHA  approval 
official  determines  that  the  needs  of  the 
applicant  justify  a  longer  term,  and  the 
loan(s)  can  be  secured  for  the  longer 
term.  Such  a  longer  period  may  be 
approved  as  warranted,  but  cannot 
exceed  20  years.  This  longer  repayment 
period  will  be  used  only  when  the  Farm 
and  Home  Plan  projections  indicate  the 
applicant  would  be  imable  to  repay  the 
loan  in  a  shorter  period,  taking  into 
consideration  rescheduling  possibilities. 
The  reason(s)  that  a  term  longer  than  7 
years  is  given  must  be  documented  in 
the  county  office  case  file.  Generally, 
real  estate  will  be  needed  as  security 
when  the  longer  repayment  period  is 
authorized. 


i 


38.  In  §  1945.168,  the  introductory  text 
paragraph  (b),  paragraph  (b)(l)(i),  and 


(c)  Consolidation,  rescheduling,  and 
reamortization.  When  the  loan  approval 
official  determines  that  consolidation, 
rescheduling,  or  reamortization  will 
assist  in  the  orderly  collection  of  an  EM 
loan,  the  loan  approval  official  may  take 
such  action  in  accordance  with  Subpart 
A  of  Part  1951  of  this  chapter. 


PART  1950— GENERAL 

39.  The  authority  citation  for  Part  1950 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 


Subpart  C— Servicing  Accounts  of 
Borrowers  Entering  the  Armed  Forces 

40.  S  1950.102  is  revised  to  read  as 
follows: 

§1950.102   Qensrai.. 

(a)  FmHA  will  do  everything  possible 
to  assist  borrowers  entering  the  armed 
forces  to  adjust  their  affairs  in 
contemplation  of  military  service.  It  is 
not  the  poUcy  FmHA  to  renew, 
postpone,  or  modify  annual  installments 
due  under  a  promissory  note  because  of 
the  borrower's  entry  into  the  armed 
services^  However,  imder  the  Soldiers' 
and  Sailors'  Civil  Relief  Act  of  1940.  the 
property  of  a  borrower  in  the  armed 
forces  cannot  validly  be  seized  or  sold 
by  foreclosure  or  otherwise  during  the 
borrower's  tenure  of  service,  or  for  three 
months  thereafter,  except  (1)  pursuant  to 
an  agreement  entered  into  by  the 
borrower  after  having  been  accepted  for 
service,  or  (2)  by  order  of  the  Court.  Any 
person  causing  an  invalid  sale  to  be 
made  is  guilty  of  a  misdemeanor. 
Regardless  of  the  foregoing,  the  long- 
time interest  of  the  borrower  can  best  be 
served  by  prompt  and  satisfactory 
arrangements  for  the  use  and  protection, 
or  disposition,  of  the  security  property  in 
accordance  with  the  poUcies  expressed 
herein.  Upon  request,  OGC  will  inform 
the  State  Director  with  respect  to  relief 
which  may  be  secured  by  a  borrower 
under  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940. 

(b)  In  connection  with  Multiple 
Housing  loans  to  individuals,  references 
to  County  Supervisor  and  County  Office 
in  this  subpart  will  be  read  as  District 
Director  and  District  Office. 

41.  S  1950.103  is  amended  by  revising 
paragraph  (a),  the  introductory  text  of 
paragraph  (b](l],  paragraphs  (b)(2), 
(b)(3],  (b)(4)  and  (c)  to  read  as  follows: 

§  1950.103    Borrowsr  owing  FmHA  loans 
wlitch  are  secured  by  chattels. 

(a)  Policy.  (1)  Borrowers  who  owe 
loans  other  than  Farm  Ownership  (FO), 
Operating  (OL).  Soil  and  VVater  (SW), 
Recreation  (RL),  Emergency  (EM), 
Economic  Emergency  (EE),  Economic 
Opportunity  (EO),  and  Special  Livestock 
(SL)  Loans  and/or  Rural  Housing  loans 
for  farm  service  buildings  (RHF).  When 
information  is  received  that  a  borrower 
is  entering  the  amied  forces,  the  County 
Supervisor  will  be  responsible  for 
contacting  the  borrower  immediately  for 
the  purpose  of  reaching  an 
understanding  concerning  the  actions  to 
take  in  connection  with  the  FmHA  loan 
indebtedness.  The  borrower  will  be 
permitted  to  retain  the  chattel  security  if 
arrangements  can  be  worked  out  which 
are  satisfactory  to  the  borrower  and 


/  Vol  sg  No.  212  /  Prwfey.  Nowabar  1.  1985  /  Rirfea  and  ReguiktfMV 


FmHA.  However,  because  of  tke  natiiES 
of  dtottel  aecahty.  tin  tKwrower  will  be 
infonned  of  the  usual  depreciation  of 
such  property  and  will  be  encouraged  to 
sell  the  property  and  apply  the  proceeds 
to  the  loan(8).  In  most  cases,  Ihe 
interests  of  both  the  borrower  and  the 
Government  can  best  be  served  by 
arranging  for  a  voluntary  sale  of  the 
security.  A  borrower  retaining  secxirity 
will  be  expected  to  make  payments  on 
the  loan(s)  equal  to  the  scheduled 
payments. 

(2)  Borrowers  who  owe  FO,  SW,  RL. 
OL,  EE,  EM.  SL.  EO  and /or  RHF  loans.  If 
the  borrower  is  delinquent  or  otherwise 
in  default,  the  County  Supervisor  will 
send  the  borrower  Forms  FmHA  1924- 
14,  "Notice — Farmer  Program  Borrower 
Servicing  Options  Including  Deferrals 
and  Borrower  Responsibilities,"  Form 
FmHA  1924-25.  "Notice  of  Intent  to 
Take  Adverse  Action,"  and  Form  FmHA 
1924-26,  "Borrower  Acknowledgement 
of  Notice  of  Intent  to  Take  Adverse 
Action,"  and  follow  the  directions  in 
Subpart  A  of  Part  1962  of  this  chapter 
for  liquidating  chattel  security.  If  the 
borrower  is  not  delinquent,  the  County 
Supervisor  will  explain  the  options  set 
out  in  paragraph  (b]  of  this  section. 

(b)*  •  * 

(1)  Voluntary  s£ile  of  security.  This 
will1)e  accomplished  in  accordance 
with  §  1962.41  of  Subpart  A  of  Part  1962 
of  this  chapter.  Any  necessary  forms 
wiU  be  signed: 

*        *        *        *        • 

(2)  Assumption  of  indebtedness.  This 
will  be  accomplished  in  accordance 
with  i  1962.34  of  Subpart  A  of  Part  1962 
of  this  chapter. 

(3)  Arrangements  with  third  persons. 
When  the  borrower  arranges  with  a 
relative  or  other  reliable  person  to 
maintain  the  security  in  a  satisfactory 
manner  and  to  make  scheduled 
payments,  the  State  Director  is 
authorized  to  approve  the  arrangement. 
In  such  a  case,  the  borrower  will  be 
required  to  execute  a  power  of  attorney, 
prepared  or  approved  by  OGC, 
authorizing  an  attorney-in-fact  to  act  for 
the  borrower  during  the  letter's  absence. 

(4)  Possible  legal  actions.  If  the 
borrower  fails  or  refuses  to  cooperate  in 
the  servicing  of  the  loan  indebtedness 
secured  by  chattels  in  accordance  with 
one  of  the  methods  set  forth  in  this 
section,  the  borrower's  case  folder  will 
be  forwarded  to  the  State  Director  for 
referral  to  OGC  for  legal  advice  as  to  the 
steps  to  be  taken  in  protecting  the 
Government's  interest 

(c)  Statements  of  accounts  and 
transfers.  Borrowers  entering  the  armed 
forces  will  be  requested  to  (tesi^iate 
mailing  addresses  for  the  debvery  of 


statemmt*  of  account  Any  changes  in 
these  addresses  will  be  processed  cm 
Form  FmHA  450-10,  "Advice  of 
Borrower's  Change  of  Address  or 
Name,"  with  appropriate  explanations. 
Under  this  procedure,  a  statemtnt  of 
account  may  be  maiied  to  a  location 
other  than  where  the  account  is 
maintained  and  serviced.  This  is  a 
deviation  from  the  established 
procedure.  These  cases  will  not  be 
transferred  unless  the  security,  when 
retained  by  the  borrower  in  accordance 
with  paragraph  (b)(3)  of  this  section,  is 
moved  into  another  County  Office 
territory.  Then  the  transfer  will  be 
processed  through  the  use  of  Form 
FmHA  450-5,  "Application  to  Move 
Security  Property  and  Verification  of 
Address,"  and  Form  FmHA  450-10  with 
appropriate  explanations.  In  cases  when 
assumption  agreements  have  been 
executed,  statements  of  account  vrill  be 
mailed  to  the  assuming  borrower.  Cases 
involving  assumption  a^vements  will 
be  transferred  when  the  assuming 
borrower  moves  firom  one  County  Office 
territory  to  another. 

42.  S  1950.104  is  amended  by  revising 
the  introductory  text  and  paragraphs 
(c),  (d)  and  (e)  to  read  as  follows: 

S1«6tt.104    Borrowarowlna  FmHA  loam 
wtych  ar«  sacurad  by  real  MM*;, 

County  Supervisors,  to  the  greatest 
extent  possible,  should  keep  themselves 
infonned  of  the  plans  of  borrowers  with 
FmHA  loans  secured  by  real  estate  who 
may  enter  the  armed  forces.  They 
should  encourage  any  borrower  who  is 
definitely  entering  the  armed  forces  to 
consult  with  them  before  the  borrower's 
military  service  begins  concerning  the 
most  advantageous  arrangements  that 
can  be  made  regarding  the  seciuity. 
County  Supervisors  will  assist  these 
borrowers  in  working  out  mutually 
satisfactory  arrangements.  Borrowers 
who  owe  FO,  SW,  RL,  OL,  EE,  EM,  SL. 
EO  and/or  RHF  loans  and  who  are 
delinquent  or  otherwise  in  default  must 
be  sent  Forms  FmHA  1924-14, 1924-25, 
and  1924-26.  The  County  Supervisor  will 
follow  the  directions  in  Subpart  A  of 
Part  1872  of  tiiis  chapter  (FmHA 
Instruction  465.1)  for  liquidating  real 
estate  security.  FO,  SW,  RL,  OL,  EE,  EM. 
SL,  EO  and/or  RHF  borrowers  who  are 
not  delinquent  will  have  their  accounts 
handled  as  set  out  in  the  following 
paragraphs. 

(c)  Borrower  does  not  retain 
ownership  of  the  security.  The  security 
may  be  transferred  to  another  approved 
applicant  or  sold  in  accordance  with 
applicable  procedure. 

(d)  Borrower  abandons  the  security  or 
fails  to  make  satisfactory  arrangements. 


This  pera^^ph  doea  not  apply  to 
borrowers  with  FO,  SW,  RL.  OL,  EE, 
EM.  SL,  EO  and/or  RHF  loans.  Those 
borrowers  should  be  sent  Forms  FmHA 
1924-14, 1924-25.  and  192*-2a  When  a 
borrower  abandons  the  seciuity  or  fails 
to  make  sati^ctory  arrangements  for 
maintenance  of  the  security  and 
payment  of  taxes,  insurance,  and 
installments  on  the  loan,  the  County 
Supervisor  will  send  a  complete  r^ort 
on  the  case  to  the  State  Director.  The 
report  will  include  all  the  information 
that  can  be  obtained  regarding  the 
borrower's  plans  for  the  security  and 
any  evidence  to  indicate  that 
abandonment  has,  in  fact,  taken  place. 
In  these  instances,  it  must  be  recognized 
that  the  borrower  may  have  entered  into 
verbal  arrangements  for  the  care  of  the 
security  without  properiy  advising  the 
County  Supervisor.  Whether  such  cases 
may  be  construed  to  be  in  violation  of 
the  provisions  of  the  mortgage,  so  as  to 
support  foreclosure  by  order  of  the 
Court  under  the  provisioBs  of  the 
Soldiers'  and  Sailors'  Civil  Relief  Act  of 
1940,  will  need  to  be  determined  on  an 
individual  case  basis  by  the  State 
Director  and  OGC  Clear-cut 
abandonment  cases  or  instances  in 
which  the  borrower  fails  to  take  action 
to  transfer  or  sell  the  property,  while 
evidencing  bo  interest  in  it  or  desire  to 
retain  it  will  be  processed  in 
accordance  with  applicable  procedures. 

(e)  Statement  of  account.  Borrowers 
entering  the  armed  forces  who  retain 
ownership  of  the  security  will  be 
requested  to  designate  mailing 
addresses  for  the  delivery  of  statements 
of  account.  Any  changes  in  addresses 
will  be  processed  on  Form  FmHA  450-10 
with  appropriate  explanations. 

PART  1951— SERVICING  AND 
COLLECTIONS 

43.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  IflBS;  42  U.S.C.  1430;  5 
U  S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— Account  Servicing  Policies 

44.  Subpart  A  is  revised  to  read  as 
follows  (Exhibits  C-1,  C-2,  D.  F.  and  G 
remain  unchanged): 

PART  1951-SERV1CING  AND 
COLLECTIONS 

Subpart  A— Account  Servicing  PoUdes 

Sec. 

1961.1  Purpose. 

1951.2  Policy. 

1951.3  Authorities  and  responsibilities. 
1951.4-1951.5    (Reserved). 

1951.6    Handling  payments. 


Sec. 

1951.7  Accounts  of  borrowers. 

1951 .8  Types  of  payments . 

1951.9  Distribution  of  payments  when  a 
borrower  owes  more  than  one  type  of 
FmHA  loan. 

1951.10  Application  of  payments  on 
production  type  loan  accounts. 

1951.11  Application  of  payments  on  real 
estate  accounts. 

1951.12  Changes  in  the  application  of  loan 
payments. 

1951.13  Overpayments  and  refunds. 

1951.14  Recoverable  and  nonrecoverable 
cost  charges. 

1951.15  Return  of  paid-in-full  or  satisfied 
notes  to  borrower. 

1951.16  Other  servicing  actions  on  real 
estate  type  loan  accounts. 

1951.17-1951.24    (Reserved) 

1951.25    Review  of  limited  resource  FO  and 

OL  loans. 
1951.26-1951.32     [Reserved] 
1951.33    Consolidation  and  rescheduling  of 

OL,  SL.  and  EO  loans,  EE  operating-type 

loans,  and  EM  loans  made  for  Subtitle  B 

purposes. 
1951.34-1951.39    [Reserved] 

1951.40  Reamortization  of  FO,  SW.  RL,  RHF. 
EE  or  EM  loans  made  for  real  estate 
purposes. 

1951.41  Special  debt  set-aside  of  a  portion 
of  the  insured  loan  indebtedness  of 
farmer  program  borrowers. 

1951.42-1951.43    [Reserved] 

1951.44    Deferral  of  existing  OL,  FO.  SW,  RL, 

EM.  EO,  SL,  RHF,  and  EE  loans. 
1951.45-1951.50    [Reserved] 
Exhibit  A — [Reserved] 

Exhibit  B — Notice  of  Change  in  Interest  Rate. 
Exhibit  C-1— Notice  of  the  Availability  of  the 

Special  Debt  Set-aside. 
Exhibit  C-2 — Confirmation  of  Appointment  to 

Discuss  Special  Debt  Set-aside. 
Exhibit  D — Examples  of  a  Farm  Ownership 

(FO)  and  Limited  Resource  Operating 

Loan  (OL)  Rescheduled  with  Set-aside 

Approved  on  October  25, 1984. 
Exhibit  E — [Reserved] 
Exhibit  F — Agreement  for  Special  Set-aside 

of  a  Portion  of  a  Farmer  Program  Loan. 
Exhibit  G — Notice  to  borrowers  who  received 

a  Pre  termination  Notice. 
Note.— Exhibits  C-1.  C-2,  D,  F.  and  G  do 
not  appear  in  the  Code  of  Federal 
Regulations. 

Subpart  A— Account  Servicing 
Policies 

§1951.1    PurpoM. 

This  Subpart  sets  forth  the  policies 
and  procedures  to  use  in  servicing 
Operating  Loan  (OL),  Farm  Ownership 
Loan  (FO).  Soil  and  Water  Loan  (SW). 
Recreation  Loan  (RL),  Emergency  Loan 
(EM),  Economic  Emergency  Loan  (EE), 
Special  Livestock  Loan  (SL),  Economic 
Opportunity  Loan  (EO),  and  Rural 
Housing  Loan  for  farm  service  buildings 
(RHF)  accounts.  This  Subpart  also 
applies  to  Rural  Rental  Housing  Loan 
(RRH),  Rural  Cooperative  Housing  Loan 
(RCH),  I^bor  Housing  Loan  (LH),  Rural 


Housing  Site  Loan  (RHS),  and  Site 
Option  Loan  (SO)  accounts  not  covered 
under  the  Predetermined  Amortization 
Schedule  System  (PASS).  Loans  on 
PASS  will  be  administered  under 
Subpart  K  of  Part  1951  of  this  chapter. 
Cases  involving  unauthorized  assistance 
will  be  serviced  under  Subparts  L  and  N 
of  this  Part.  Cases  involving  graduation 
of  borrowers  to  other  sources  of  credit 
will  be  serviced  under  Subpart  F  of  this 
Part. 

S  1951.2    PoHcy. 

Borrowers  are  expected  to  pay  their 
debts  to  the  Farmers  Home 
Administration  (FmHA)  in  accordance 
with  their  agreements  and  ability  to  pay. 
They  will  be  encouraged  to  pay  ahead  of 
schedule,  consistent  with  sound 
fmancial  management.  When  borrowers 
have  acted  in  good  faith  and  have 
exercised  due  diligence' in  an  effort  to 
pay  their  indebtedness  but  cannot  pay 
on  schedule  because  of  circumstances 
beyond  their  control,  servicing  actions 
will  be  consistent  with  the  best  interests 
of  the  borrower  and  the  Government.  It 
is  the  policy  of  this  agency  to  service 
borrower  loan  account  without  regard  to 
race,  color,  religion,  sex,  marital  status, 
national  origin,  age,  physical  or  mental 
handicap  (borrower  must  possess  the 
capacity  to  enter  into  a  legal  contract  for 
services). 

§1951.3    AuthoHtiM  and  rMponslbilttiM. 

County  Supervisors  and  District 
Directors  are  responsible  for  servicing 
all  FmHA  accounts  serviced  by  the 
County  and  District  Offices  as 
prescribed  by  this  subpart  under  the 
general  guidance  and  supervision  of 
District  Directors  and  State  Office 
personnel.  Full  use  will  be  made  of  the 
Coimty  Office  Management  System  in 
account  servicing.  For  the  purposes  of 
this  Subpart,  all  references  to  "County 
Supervisor"  shall  be  construed  to  mean 
"District  Director"  for  all  loans  serviced 
by  the  District  Office. 

§1951.4-1951.5    [RescrvMl] 

§1951.6    Handling  payment*. 

(a)  Payments  on  Rural  Housing  (RH) 
loans.  Payments  on  RH  loans  will  be 
handled  in  accordance  with  Subparts  B 
and  G  of  this  Part. 

(b)  Payments  for  other  than  RH,  FO 
and  SW  loans.  These  payments  will  be 
handled  in  accordance  with  Part  1951, 
Subpart  B. 

(c)  Payments  for  FO  and  SW  loans. 
(1)  Payments  made  through  the 

County  Office  without  direct  payment 
cards  for  FO  and  SW  loans  will  be 
handled  in  accordance  with  Part  1951, 
Subpart  B. 


(2)  Payments  for  FO  and  SW  loans 
made  through  the  County  Office  with 
direct  payment  cards  will  be  handled  as 
follows: 

(i)  County  Supervisors  may  put  FO 
and  SW  borrowers  on  direct  payment 
cards  systems  if  the  borrower  only 
needs  limited  credit  coimseling  or  only 
makes  one  annual  installment  payment 
per  ycai  on  the  loan. 

(ii)  For  new  loans,  the  County 
Supervisor  will  indicate  by  checking  the 
appropriate  block  on  Form  FmHA  1940- 
1,  "Request  for  Obligation  of  Funds," 
that  for  selected  borrowers  direct 
payment  cards  are  to  be  mailed  to  the 
County  Office. 

(iii)  An  existing  loan  borrower  may  be 
put  on  or  taken  off  this  direct  payment 
card  system  by  filling  out  Form  FmHA 
451-34.  "Direct  Payment  Plan  Change," 
in  accordance  with  the  Forms  Manual 
Insert  (FMI)  and  mailing  it  to  the 
Finance  Office. 

(iv)  Payments  must  be  made  by  check 
or  money  order  payable  to  the  Farmers 
Home  Administration.  The  check  or 
money  order  wi\h  the  appropriate 
payment  card  should  be  placed  in  the 
direct  payment  envelope  and  forwarded 
directly  to  the  Finance  Office  with  any 
other  items  being  mailed  that  day. 

(v)  The  Finance  Office,  upon  receipt  of 
the  payment  card  and  check  or  money 
,  order,  will  credit  the  borrower's  account 
with  payment  as  of  the  date  the 
payment  is  received  in  the  Finance 
Office. 

(vi)  When  the  Finance  Office  receives 
payment  card  number  10,  a  new  supply 
of  cards  will  be  mailed  to  the  County 
Office.  All  12  payment  cards  should  be 
used  before  using  the  new  supply. 

(3)  Direct  payment  for  FO  and  SW 
loans  mailed  directly  to  the  Finance 
Office  by  the  borrower  are  handled  as 
follows: 

(i)  The  County  Supervisor  will  select 
the  FO  and  SW  borrowers  who,  in  the 
Supervisor's  opinion,  are  capable  of 
making  direct  payments  to  the  Financing 
Office.  The  County  Supervisor  will  not 
select  borrowers  who  (A)  vsrill  need 
frequent  credit  counseling,  (B)  because 
of  the  lack  of  education  or  other 
reasons,  are  not  capable  of  assuming 
responsibility  for  making  payments 
directly  to  the  Finance  Office,  or  (C) 
have  payments  directly  assigned  to 
FmHA,  such  as  milk  assignments.  The 
fact  that  a  borrower  does  not  maintain  a 
checking  accoimt  wdll  not,  however, 
prevent  selection  for  direct  payments. 

(ii)  For  new  loans  the  County 
Supervisor  will  indicate  on  Form  FmHA 
1940-1  the  selected  borrowers  by 
checking  the  appropriate  box.  The 
payment  card  packet  will  be  forwarded 
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to  the  Coualy  Qfiic»at  ttte  time  the  loan 
is  obligated  It  will  be  deUvtted  to  the 
bocrower  at  loan'closiag,  at  which  time 
the  use  of  the  payment  cards  will  be 
explained  to  the  borrower. 

(iii)  For  Assumption  Agreements,  the 
packet  will  be  mailed  to  the  borrower  at 
the  time  the  Assumption  Agreement  is 
processed  in  the  Finance  Office. 

(iv]  The  payment  cards  aad  pre- 
addressed  envelopes,  together  with 
instructions  on  how  to  use  the  cards  and 
a  record  keeping  card,  will  be 
assembled  into  an  envelope  in  which  the 
borrower  may  retain  the  records.  The 
Form  FmHA  370-45  'Direct  Payment 
Card,"  win  be  numbered  1-12,  even 
though  the  borrower  may  have  less  or 
more  than  12  payments  scheduled 
during  the  year. 

(v)  The  finance  Office,  upoa  receipt  of 
Form  FmHA  370-45  and  a  check  or 
money  order,  will  credit  the  borrower's 
account  with  pasrment  as  of  the  date  the 
payment  is  received  by  the  Finance 
Office. 

(vi)  When  the  Finance  Office  receives 
Form  FmHA  370-45  for  payment  mmiber 
la  a  new  supply  of  Forms  FmHA  370-45 
will  be  prepared  and  mailed  to  the 
borrower,  AH  12  copies  of  Form  FmHA 
370-45  should  be  used  before  using  the 
new  supply. 

(vii)  if  a  borrower  is  on  direct 
pajnnent  and  receives  a  subsequent  FO 
or  SW  loan,  the  Finance  Office  will  send 
a  set  of  Forms  FmHA  370-45  with  "FO" 
or  "SW~  in  the  loan  number  block.  This 
indicates  the  borrower  has  more  than 
one  loan  of  the  particular  type.  The 
borrower  will  be  faistnicted  by  the 
County  Office  to  send  a  Form  FmHA 
370-45  showing  the  amount  and  a  check 
or  money  order  for  the  total  payment, 
(d)  County  Office  hiindling  of  direct 
payment  accounts.  Form  FmHA  1905-1. 
"Management  System  Card — 
Individual"  and  Form  FmHA  1905-5 
"Management  System  Card-Individual 
(Rural  Housing  only),"  will  be  used  in 
the  County  Office  Management  System 
Box.  These  forms  and  the  transaction 
records  will  be  maintained  as 
prescribed  in  FmHA  Instruction  1905-A 
(available  in  any  FmHA  office).  In 
addition,  an  orange  signal  will  be  placed 
to  the  left  of  Position  A  on  Form  FmHA 
1905-1  to  denote  that  the  borrower  is  on 
the  direct  payment  system.  If  a  borrower 
fails  to  make  payments  as  agreed,  or 
becomes  delinquent  in  taxes  or 
insurance  so  that  it  is  necessary  for 
FmHA  to  pay  taxes  or  insurance  by 
voucher,  the  County  Supervisor  may 
request  the  Finance  Office  to  remove  the 
borrower  from  the  direct  payment 
method.  If  this  decision  is  made,  the 
County  Supervisor  will  contact  the 
borrower  and  collect  the  remaining 


supply  at  Fonns  F^HA  370-«S.  which 
will  b«  destroyed.  The  borrower  will  be 
inionnsd  that  payment  a^et  that  date 
should  be  made  to  th«  Ceuoty  Office.  U 
at  a  later  date  the  borrower  is  making 
payments  oa  schedule,  the  Couaty 
Supervisor  may  request  the  PiiuuBor 
Office  to  put  the  borrower  hack  em  the 
direct  payment  method  and  provide  ■ 
new  set  of  Forms  FmHA  370-4S>.  These 
changes  are  raa<b  by  filling  out  Focm 
FmHA  451-34  in  accordance  with  the 
FMI  and  mailing  it  to  the  Finance  Office. 

(e)  Account  servicing  actioas  retained 
by  the  County  Office.  For  those 
borrowers  who  make  direct  psymenta  to 
the  Finance  Office,  the  County 
Supervisor  will  continue  ta  huidle  the 
following  servicing  actions: 

(1)  Any  regular  payneats  a  bocrower 
is  to  make  poor  to  receiving  the  packet 
of  payment  cards  will  be  made  through 
the  Couaty  Office  in  the  usual  manner. 

(2]  All  payments  other  than  regular 
payments  will  be  made  through  the 
County  Office  in  the  usual  mann^!. 

(3)  "The  County  Supervisor  will 
counsel  with  borrowers  concerning 
questions  they  have  about  their  account 
If  assistance  is  needed,^  the  County 
Supervisor  wUl  contact  the  State  or 
Finance  Office  as  appropriate. 

(4)  If  an  uncollectible  item  is  received, 
the  Finance  Office  will  reverse  the 
amotmt  bom  the  borrower's  account  an/i 
a  new  Form  FmHA  451-26.  'Transaction 
Record,"  reflecting  the  micoUectible 
amount  will  be  piepared.  The  Form 
FmHA  451-26  will  be  mailed  to  the 
County  Offi«:e.  The  uncollectible  item 
with  a  transmittal  memorandum  will  be 
sent  to  the  County  Office.  The  County 
Office  will  return  the  uncollectible  check 
to  the  borrower  after  it  is  fully 
redeemed.  The  borrower  will  make 
payment  by  sending  a  new  check  and  a 
new  payment  card  to  the  Finance  Office. 

(f)  Borrowers  receiving  other  type 
loans.  If  a  borrower  is  on  direct  payment 
and  subsequently  receives  another  type 
loan,  the  original  loan  may  remain  on 
the  direct  payment  system. 

(g)  Borrowers  with  RRH,  RCH.  orLH, 
loans  on  a  Predetermined  Amortization 
Schedule  System  (PASS).  Loans  or 
PASS  will  be  administered  under 
Subpart  K  of  this  part. 

(h)  Borrowers  with  RRH.  RCH,  LH. 
RHS  and  SO  loans  administered  under 
this  subpart  RRH.  RCH.  LH,  RHS  and 
SO  loans  on  a  daily  interest  accrual 
system  (DIAS)  for  applying  payments 
administered  under  this  subpart  are 
subject  to  the  direct  billing  and  payment 
requirements  in  9  1951.506  of  Subpart  k 
of  this  part.  All  payments  are  due  on  the 
first  day  of  the  months  following  the 
date  shown  on  the  promissory  note, 
except  loans  with  principal  and  interest 


bonds  issued  before  May  1, 1985.  All 
payments  are  considered' dielinqnent  for 
reporting  purposes  on  the  15th  day  of 
the  month  following  the  payment  Hup 
date  if  the  unpaid  portion  of  the 
payment  exceeds  $15.00> 


Siasi.7    AcoouQtsefl 

(a)  Accounts  of  active  borrowers.  The 
foundatioD  fbr  proper  axel  thneiy  debt 
payment  is  sound  farm  and  home 
planning  or  budgeting,  inducfing  plans 
for  debt  payment  supplemented  by 
effective  followup  management 
assistance.  Account  servicing,  therefore, 
must  begin  with  initial  plflfn>ing  and 
must  be  an  integtal  pert  of  analysis  and 
subsequent  planning,  as  wefl  as  follow- 
up  management  assistance. 

(b)  Accounts  of  collection-only 
borrowers. 

(ll^CollectioD-only  borrowers  are 
expected  to  pay  debts  to  FmHA  in 
accordance  with  their  ability  to  pay. 
-  Efforts  to  collect  such  debts,  including 
use  of  collection  letters  md  account 
servicing  visits,  must  be  coordinated 
with  other  program  activities.  If  these 
borrowers  are  unable  to  pay  in  full, 
appropriate  debt  setdement  policies 
should  be  promptly  applied. 

(2]>  Envelopes  addressed  to  collection- 
only  borrowers  will  bear  the  legend  "DO 
NOT  FORWARD."  When  an  envelope  is 
returned  indicating  the  bwrower  has 
moved,  appropriate  steps  will  be  taken 
to  determine  the  borrower's  correct 
address. 

(3)  Reguliar  County  Office  employees 
are  generally  expected  to  ser/ice  the 
collection-only  caseload  when  it  is  of 
moderate  sise.  State  DirectcHi  may 
assign  additional  employees  to  County 
Offices  having  large  collection-only 
caseloads  when  necessary  to  service 
such  cases  to  a  prompt  conclusion.  State 
Directors  may  inform  the  National 
Office  of  the  need  for  employing  special 
collection  personnel  in  urban  areas 
having  large  collection-only  caseloads 
when  employees  are  not  available  to 
assign  to  such  areas. 

(4)  The  following  actions  will  be  taken 
in  servicing  accounts  owed  by 
collection-only  borrowers: 

(i)  District  Directors  will  review, 
yearly,  all  collection-only  cases  in  each 
County  Office  with  Ae  County 
Supervisor  as  early  in  each  fiscal  year 
as  possible.  They  will  jointly  agree  on 
the  actions  to  take  and  will  complete 
Form  FmHA  451-27,  "Review  of 
Collection-Only  Accounte." 

(ii)  District  Directors  will  establish 
with  County  Supervisors  a  S3r8tematic 
plan  for  collecting  the  accounts  or 
initiating  appropriate  debt  settlement 
actions  during-  ijje  year. 


(iii)  CkHinty  Supervisors  will  include  in 
their  monthly  calendars  plans  for 
servicing  these  accounts. 

(iv)  On  visits  to  County  Offices, 
District  Directors  will  review  the 
progress  being  made  by  County 
Supervisors  to  insure  that  goals  will  be 
reached. 

(y)  For  collection-only  accounts  in 
District  Offices,  the  State  Director  will 
review  the  accounts  as  required  in 
paragraphs  (b)(4Ki)  through  (b)(4){iv)  of 
this  section  and  the  District  Director  wiU 
service  the  account 

(c)  Notifying  borrowers  of  payments. 
County  Supervisors  will  notify 
borrowers  of  the  dates  and  amounts  of 
payments  that  have  been  agreed  on  for 
all  types  of  accounts.  Form  FmHA  451-3, 
"Reminder  ot Payment  to  be  Made,"  or 
similar  form  approved  by  the  State 
Director,  will  be  used.  The  form  will  not 
contain  any  language  indicating  that  an 
account  is  delinquent.  These  notices  wiU 
be  timed  to  reach  borrowers 
immediately  before  the  receipt  of  the 
income  from  which  the  payments  should 
be  made  or  before  the  installment  due 
date  on  the  note,  as  appropriate,  and 
may  include  other  pertinent  information 
such  as  a  reference  to  agreements 
readied  during  the  year  and  sources  of 
income  from  whidi  the  payment  was 
planned.  Such  notices  need  not  be  sent 
when  frequent  payments  are  scheduled 
and  the  borrower  customarily  makes  the 
payments  when  due. 

(d)  Subsequent  servicing  (1)  When  a 
Farmer  Program  borrower  fails  to  make 
a  payment  as  agreed,  the  County 
Supervisor  will  notify  the  borrower  in 
accordance  with  9  1924.71(b)  of  Subpart 
B  of  Part  1924  of  this  chapter. 

(2)  When  a  borrower  other  than  a 
Farmer  Program  borrower  fails  to  make 
a  payment  as  agreed,  the  County 
Supervisor  will  contact  the  borrower  to 
discuss  the  reasons  why  the  payment 
was  not  made  and  to  develop  specific 
plans,  for  making  the  payment.  Form 
FmHA  451-32.  "Notice  of  Payment  Due." 
may  be  used  to  notify  borrowers  who 
make  payments  directly  to  the  Finance 
Oflice  that  their  payment  has  not  been 
received.  Form  FmHA  450-13,  "Request 
for  Assignment  of  Income  From  Trust 
Property,"  may  be  used  when  other 
methods  of  loan  collection  fail  and  debt 
repayment  is  possible  from  trust  income. 
hi  the  event  the  borrower  refuses  to 
make  the  payment  when  income  is 
available,  or  if  it  is  determined  that 
income  will  not  be  available  to  make  the 
payment  within  a  reasonable  length  of 
time  and  will  not  be  available  to  make 
future  payments,  action  will  be  taken  to 
protect  the  Government's  interest  in 
accordance  with  applicable  regulations. 
Followup  actions  of  subsequent 


servicing  will  be  noted  on  appropriate 
Management  System  Cards. 

(e)  Maintaining  records  of  accounts  in 
County  Offices.  Records  of  die  accounts 
of  FmHA  borrowers  will  be  maintained 
in  the  County  Office  on  Fcmns  FmHA 
190&-1.  FmHA  190&-6.  FmHA  190&-10, 
"Management  System  Card- 
Association."  aa  provided  in  FmHA 
Instruction  lOOS-A  (available  in  any 
FmHA  office). 

(f)  Inquiry  Station.  The  following 
information  concerning  individual 
borrower  transactions  can  be  obtained 
from  the  Finance  C^ce  Inquiry  Station 
by  County  Office*: 

(1)  Unpaid  balances  on  accotmts 
being  transferred 

^1  Status  on  loan  dockets  submitted 
foPTOligation. 

(3)  Status  of  loan  checks  not  received 
within  two  weeks  of  date  requested. 

(4)  Unpaid  balances  for  final 
payments  on  all  types  of  loans. 

(5)  Status  of  insured  notes  for  loan 
servicing.  If  a  particular  note  is  needed 
but  is  not  at  the  County  Office,  ask  the 
operator  to  determine  the  note's 
locatiAn.  It  it  is  held  by  a  private 
investor,  the  Finance  Office  can  arrange 
for  its  repurchase. 

(6)  Help  in  problem  cases  when 
information  requests  through  regular 
channels  within  the  Finance  Office  have 
not  been  responded  to  or  the 
information  received  was  inaccurate. 
DO  NOT  make  initial  contacts  on  such 
cases  through  an  inquiry  station  — go  to 
the  appropriate  unit  of  ^e  Finance 
Office.  For  the  telephone  number  and 
further  information  on  use  of  the  inquiry 
station  please  consult  the  booklet 
"Inquiry  Station  Helps  County  Offices 
Get  the  Facts  on  Borrower  Accounts." 

(g)  Inquiry  for  Multiple  Family 
Housing  (MFH)  loans.  Inquiry  for  all 
RRH.  RCH,  LH  RHS  and  SO  loans  and 
grants  will  be  made  through  field 
terminals  using  procedures  in  the  "MFH 
Users  Procedures"  manual  or  by 
contacting  the  MFH  Unit  in  the  Finance 
Office. 

§  1951J    Types  o(  payments. 

(a)  Regular  payments.  Regular 
payments  are  all  payments  other  than 
extra  payments  and  refunds.  Usually, 
regular  payments  are  derived  from  farm 
income,  as  defined  in  S  1962.4  (j)  of 
Subpart  A  of  Part  1962  fo  this  chapter. 
Regiilar  payments  also  include 
payments  derived  from  sources  such  as 
Agricultural  Stabilization  and 
Conservation  Service  payments  (other 
than  those  referred  to  in  paragraph  (b) 
of  this  section),  ofi-farm  income, 
inheritances,  life  insurance,  and  normal 
income  as  defined  in  Subpart  A  of  Part 
1872  of  this  diapter  (FmHA  Instruction 


465.1).  including  income  fitun  leases  or 
bonuses.  Regular  payments  in  the  case 
of  a  Section  502  RH  loan  to  an  applicant 
involved  in  a  mutual  self-help  project 
will  include  loan  funds  advanced  for  the 
payment  of  any  part  of  the  first  and 
second  installments.  All  payments  to  the 
Finance  Office  by  direct  payment 
borrowers  are  considered  regular 
payments, 

(b)  Extra  payments.  Extra  payments 
are  payments  derived  from: 

(1)  Sale  of  chattels  other  than  chattels 
which  will  be  sold  to  produce  farm 
income  or  real  estate  secur^,  including 
rental  or  lease  of  real  estate  security  of 
a  depreciating  or  depleting  nature. 

(2)  Refinancing  of  the  real  estate  debt. 

(3)  Mineral  royalties. 

(4)  Cash  proceeds  of  real  property 
insurance  as  provided  in  Subpart  A  of 
Part  1806  of  this  chapter  (FmHA 
Instruction  426.1). 

(5)  A  sale  of  real  estate  not  mortgaged 
to  the  Government,  pursuant  to  a 
condition  of  loan  approval. 

(6)  Agricultural  Conservation  Program 
payments  as  provided  in  Subpart  A  of 
Part  1941  of  this  chapter. 

(7)  Transactions  of  a  similar  nature 
which  reduce  the  value  of  security  other 
than  chattels  which  will  be  sold  to 
produce  farm  income. 

(c)  Refunds.  Refunds  are  payments 
derived  from  the  return  of  unused  loan 
or  grant  funds,  except  that  the  term 
"refunds"  as  used  in  Form  1940-17. 
"Promissory  Note,"  will  be  construed  to 
mean  the  return  of  funds  advanced  for 
capital  goods,  when  a  loan  is  made  for 
operating  purposes. 

S  1951.9    Distributkm  of  payments  wtwn  a 
bofrower  owm  more  ttwn  one  type  of 
FmllA  loan. 

"Distribution"  means  dividing  a 
payment  into  parts  according  to  the  rule 
set  out  in  this  section. 

(a)  Distribution  of  regular  payments. 

(1)  When  a  borrower  owes  more  than 
one  type  of  FmHA  loan,  regular 
payments  received  from  each  crop 
year's  income  will  be  distributed  in 
accordance  with  the  followiiig  priorities: 

(i)  First,  to  an  amount  equal  to  any 
advances  made  by  FmHA  for  the  crop 
year's  living  and  operating  expenses.  If 
no  advances  were  made,  distribute  the 
payment  according  to  paragraph 
(a](l)(ii)  of  this  section.  If  the  amount  of 
the  payment  was  greater  than  the 
amount  of  any  advances,  the  excess 
should  be  distributed  according  to 
paragraph  (a)(l)(ii)  of  this  section. 

(ii)  Second,  to  FmUA  loans  in 
proportion  to  the  approximate  amounts 
due  on  each  for  the  year.  In  determining 
the  amounts  due  for  the  year,  deduct  an 
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amount  equal  to  any  advances  for  the 
year's  living  and  operating  expenses.  If 
the  amount  of  the  payment  exceeds  the 
amount  of  any  advances  p/us  the 
amount  due  on  each  loan  for  the  year, 
the  excess  should  be  distributed 
according  to  paragraph  (a)(l)(iii)  of  this 
section. 

(iii)  Third,  to  FmHA  loans  in 
proportion  to  the  delinquencies  existing 
on  each.  If  the  amount  of  the  payment 
exceeds  the  amount  of  any  advances 
plus  the  amount  due  on  each  loan  for  the 
ye&rplus  any  delinquencies,  the  excess 
should  be  distributed  according  to 
paragraph  (a)(l)(iv)  of  this  section. 

(iv)  Fourth,  as  advance  payments  on 
FmHA  loans.  In  making  such 
distribution  consider  the  principal 
balance  outstanding  on  each  loan,  the 
security  position  of  the  liens  securing 
each  loan,  the  borrower's  request,  and 
related  circimistances. 

(2)  When  the  County  Supervisor 
determines  it  is  reasonable  to  expect 
that  the  income  which  will  be  available 
for  payment  on  FmHA  debts  will  be 
sufficient  to  pay  the  installments 
scheduled  for  the  year  under  the  first 
and  second  priorities,  collections  may 
be  distributed  so  as  to  avoid 
unnecessary  delinquencies,  and  regular 
payments  derived  from  rental  or  lease  of 
real  estate  security  after  approval  of 
foreclosure  or  voluntary  conveyance 
«vill  be  distributed  to  the  real  estate  lien 
of  the  highest  priority. 

(3)  Payments  will  be  distributed 
differently  than  the  priorities  provided 
in  this  section  if  accounts  are  out  of 
balance  or  a  different  distribution  is 
needed  to  protect  the  government's 
interest. 

(b)  Distribution  of  extra  payments. 
Exti^  payments  will  be  distributed  first 
to  the  FmHA  loan  having  highest 
priority  of  lien  on  the  security  from 
which  the  payment  was  derived.  When 
the  payment  is  in  excess  of  the  unpaid 
balance  of  the  FmHA  lien  having  the 
highest  priority,  the  balance  of  such 
payment  will  be  distributed  to  the 
FmHA  loan  having  the  next  highest 
priority. 

(c)  Application  of  payments.  After  the 
decision  is  reached  as  to  the  amount  of 
each  payment  that  is  to  be  distributed  to 
the  different  loan  types,  application  of 
the  payment  will  be  governed  by 

S§  1951.10  or  1951.11  of  this  subpart  as 
appropriate. 

$1951.10    Appication  of  payments  on 
production  typ*  loan  accounts. 

Employees  receiving  payments  on  OL. 
EO.  SW  coded  **24,"  EM  for  Subtitle  B 
purposes,  EE  operating-type,  and  other 
production-type  loan  accounts  will 
select,  in  accordance  with  the  provisions 


of  this  section,  the  account(8)  to  which 
such  payment  will  be  applied.  All 
payments  on  OL  and  EM  loans 
approved  on  or  before  December  31, 
1971.  will  be  be  credited  by  the  Finance 
Office  first  to  unpaid  billed  interest  and 
then  to  principal.  All  payments  on  all 
other  loans  including  OL  and  EM  loans 
approved  after  December  31, 1971,  will 
be  credited  first  to  a  portion  of  interest 
whic)i  accrues  during  the  deferral  period 
and  ihen  to  interest  accrued  to  the  date 
of  the  payment  and  then  to  principal,  in 
accordance  with  the  terms  of  the  note. 

(a)  Rules  for  selection  of  accounts. 
The  following  rules  will  govern  the 
selection  of  accounts  and  installments  to 
which  payments  will  be  applied.  As 
used  in  tUs  section,  "recoverable  costs" 
are  those  which  the  loan  agreement 
documents  say  the  borrower  is  primarily 
responsible  for  paying  and  which  the 
government  can  charge  to  the 
borrower's  account 

(1)  Payments  from  farm  income  or 
bom  assignments  of  income  will  be 
apphed  first  to  accounts  with  small 
balances,  including  recoverable  costs,  to 
remove  such  accounts  from  the  records. 
Any  balance  will  be  applied  on  debts 
secured  by  the  lien  in  the  following 
order 

(i)  To  amounts  due  or  falling  due  on 
loans  made  in  connection  with  the 
ciurent  year's  operations,  except: 

(A)  When  funds  loaned  for  die 
purchase  of  capital  goods  were  used  to 
meet  the  current  year's  operating 
expenses,  payments  will  be  applied  first 
to  the  final  unpaid  installments  to  the 
extent  of  the  loan  funds  so  used.  These 
payments  will  be  treated  as  extra 
payments. 

[B)  When  installments  on  loans 
previously  made  fall  due  before  the 
installment  on  the  loan  for  the  current 
year's  operations  or  when  such  loans 
are  delinquent  and  it  is  anticipated  that 
sufficient  income  will  be  received  to 
meet  the  installment  on  the  current 
year's  operations  when  due.  collections 
may  be  applied  first  to  installments  on 
loans  made  in  previous  years. 

(ii)  To  accounts  having  the  oldest 
delinquencies,  or  if  no  delinquencies,  to 
the  oldest  unpaid  account  except  that 
the  amount  available  for  payment  on  OL 
and  EM  loan  accounts  will  be  prorated 
between  the  two  accounts  on  the  basis 
of: 

(A)  The  delinquent  amount  owed  on 
each,  or 

(B)  The  total  amount  owed  on  each  if 
there  are  no  delinquencies. 

(2)  Non-farm  income  and  payments 
derived  bom  the  sale  of  real  estate 
security,  will  be  applied  to  tiie  earliest 
account  secured  by  the  earliest  lien 
covering  such  security.  The  amoimt  to 


be  applied  to  principal  will  be  applied  to 
the  final  unpaid  installment(s). 

(3)  On  partial  refunds  of  loan 
advances,  the  amoimt  to  be  applied  to 
the  principal  will  be  applied  to  the  final 
unpaid  installment  on  the  note  which 
evidences  such  advance;  however,  a 
refund  of  an  advance  for  current  farm 
and  home  expenses  repayable  within 
the  year  may  be  applied  to  the  principal - 
on  the  first  unpaid  installment  on  such 
note  as  a  regular  payment 

(4)  Total  refunds  of  loan  advances 
will  be  applied  to  the  notes  which 
evidence  such  advances. 

(5)  When  nonfarm  assets  have  been 
sold,  the  payments  will  be  applied  as  set 
out  in  S  1945.156(b)(3)  of  Subpart  D  of 
Part  1945  of  this  chapter  if  they  were 
sold  as  a  condition  for  EM  loan 
assistance. 

(6)  In  applying  payments  from  sources 
other  than  those  in  paragraphs  (a)(2),  (3). 
and  (4)  of  this  section  the  borrower  has 
the  right  to  select  the  loan  account  or 
accounts  on  which  such  payments  will 
be  applied.  In  the  absence  of  the 
borrower's  selection,  such  payments 
generally  will  be  applied  in  the 
following  order. 

(i)  To  accounts  with  small  balances, 
including  recoverable  costs. 

(ii)  To  accounts  with  the  oldest 
unsecured  note(s). 

(iii)  To  accounts  with  the  oldest 
delinquencies. 

(iv)  To  accounts  with  the  oldest 
secured  note  or  notes. 

(7)  Employees  receiving  collections 
are  authorized  to  make  exceptions  to 
paragraphs  (a)(1),  (2),  and  (6)  of  this 
section  when  it  is  necessary  to  apply  a 
part  of  a  payment  to  delinquent 
accounts  to  prevent  the  Federal  Statute 
of  Limitations  from  being  asserted  as  a 
defense  in  suits  on  FmHA  claims. 

(b)  Payments  in  full.  Errors  of  a 
significant  amount  in  computation  or 
collection  will  be  called  to,  the  attention 
of  the  collection  official  by  the  Finance 
Office.  The  borrower's  note  will  not  be 
returned  until  the  balance  on  the  loan 
account  is  paid  in  full.  Claims  by  or  on 
behalf  of  the  borrowers  that  the 
amounts  owed  have  been  computed 
incorrectly  will  be  referred  to  the 
Finance  CJffice. 

$1951.11    Application  Of  paymants  on  real 
aetata  accounts. 

(a)  Regular  payments.  If  a  borrower 
owes  more  than  one  type  of  real  estate 
loan,  or  has  received  initial  and 
subsequent  real  estate  loans  on  which 
separate  accounts  are  maintained, 
payments  on  such  accounts  should  be 
applied  so  as  to  maintain  the  note 
accounts  approximately  in  balance  at 
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the  end  of  the  year  with  respect  to 
installments  due  on  the  notes,  other 
charges,  and  delinquencies. 

(bj  Refunds  and  extra  payments.  (1) 
Refunds  wiU  be  applied  to  the  note 
representing  the  loan  from  which  the 
advance  was  made. 

(2)  Extra  payments  will  be  applied  to 
the  note  secured  by  the  earliest 
mortgage  on  the  property  from  which  the 
extra  payment  was  obtained. 

(3)  Funds  remaining  from  an  RH  grant 
or  a  combination  loan  and  grant  after 
completion  of  development  will  be 
refunded.  If  the  borrower  received  a 
combination  loan  and  grant,  the 
remaining  funds  up  to  the  amount  of  the 
grant  are  considered  to  be  grant  funds. 

(c)  County  Office  actions.  (1)  The 
collecting  official  will  complete  Form 
FmHA  451-1,  "Acknowledgment  of  Cash 
Payment"  in  accordance  with  the  FMI 
when  cash  or  money  orders  are  received 
as  a  payment 

(2)  The  collection  official  will 
complete  Form  FmHA  451-2,  "Schedule 
of  Remittances."  in  accordance  with  the 
FMI. 

(d)  Finance  Office  handling.  [\] 
Regular  payment  will  be  handled  as 
follows. 

(i)  Amounts  paid  on  direct  loan 
accounts  will  be  credited  to  the 
borrower's  account  as  of  the  date  of 
Font  FmHA  451-2  or  for  direct 
payments  the  date  payment  is  received 
in  the  Finance  Office,  and  will  be 
applied  first  to  a  portion  of  any  interest 
which  accrues  during  the  deferral  period 
second  to  interest  accrued  to  the  date 
received  and  third  to  principal,  in 
accordance  with  the  terms  of  the  note. 

(ii)  Amounts  paid  on  insured  loan 
accounts  ¥viil  be  credited  to  the 
borrower's  account  as  of  the  date  of 
Fonn-FmHA  451-2  or  for  direct 
payitaents  the  date  payment  is  received 
in  the  Finance  Office,  and  will  be 
applied  in  the  following  order 

(A)  Advances  from  the  insurance 
funds  as  shown  on  the  latest  Form 
FmHA  389-404,  "Analysis  of  Accounts 
Maturing."  (If  the  collection  is  intended 
for  final  payment  of  the  loan,  or  to  pay 
the  insurance  account  in  connection 
with  an  assumption  agreement  the 
collection  will  be  applied  first  to  the 
interest  accrued  on  the  advance  to  the 
date  of  the  payment) 

(BJ  Principal  advanced  from  the 
insurance  fund. 

(C)  Unamortized  costs. 

(D)  Amount  due  for  amortized  costs 
for  taxes  and  insurance. 

(Ej  Unpaid  loan  insurance  charges, 
including  the  ciurent  year's  charge, 
whm  applicable. 

(F)  First  to  a  portion  of  any  interest 
which  accrues  during  the  deferral 


period,  second  to  accrued  interest  to  die 
date  of  the  payment  on  the  note  account 
and  then  to  the  principal  balance  of  the 
note  account  in  accordance  with  the 
terms  of  the  note. 

(2)  Extra  payments  and  refunds  will 
be  credited  to  the  borrower's  note 
account  as  of  the  date  of  Form  FmHA 
451-2  and  will  be  applied  first  to  a 
portion  of  any  interest  which  accures 
during  die  deferral  period,  second  to 
interest  accrued  to  the  date  of  the 
receipt  and  third  to  principal  in 
accordance  with  the  terms  of  the  no\fi. 
The  amount  to  be  applied  to  principal 
will  be  applied  to  the  final  unpaid 
installment(s].  Extra  payments  and 
refunds  wiU  not  affect  the  schedule 
status  of  a  borrower  except  indirectly  in 
coimection  with  the  amortization  of  a 
direct  loan. 

(3)  The  Finance  Office  will  remit  final 
payments  promptly  to  lenders.  Other 
collections  (regular,  extra,  and  refunds] 
applied  to  a  borrower's  insured  note  will 
be  accumulated  until  the  annual 
installment  due  date,  and  will  be 
remitted  along  with  any  advances  from 
the  insurance  fund  to  the  lender  within 
30  days  after  the  installment  due  date. 
All  payments  to  a  lender  will  be 
credited  first  to  interest  to  the  date  of 
the  Treasury  check  and  then  to 
principal.  Since  the  application  of  a 
payment  to  a  borrower's  account  with 
the  Government  and  the  Government's 
account  with  a  lender  is  of  a  different 
effective  date,  the  balance  owed  by  a 
borrower  to  the  government  and  by  the 
Government  to  a  lender  ordinarily  will 
not  be  the  same. 

§1951.12    CtMnge*  In  ttte  application  of 


(a)  Authority  ta  change  payments. 
County  Supervisors  and  Assistant 
County  Supervisors  are  hereby 
authorized  to  approve  requests  for 
changes  in  the  application  of  payments 
between  loan  accounts  when  payments 
have  been  appUed  in  error  and  such 
requests  conform  to  the  policies 
expressed  in  this  Subpart.  However,  no 
change  will  be  made  if  the  payment 
applied  in  error  resulted  in  the  payment 
in  full  of  any  FmHA  loan  and  the 
canceled  note  or  notes  have  been 
returned  to  the  borrower. 

(b)  Form  FmHA  451-7,  "Request  for 
Change  in  Application. "  Requests  for 
changes  in  application  of  payments  will 
be  made  on  Form  FmHA  451-7.  For 
requests  which  Coimty  Supervisors  or 
Assistant  County  Supervisors  are 
authorized  to  approve,  the  County 
Supervisor  or  Assistant  County 
Supervisor  will  sign  the  original  of  Form 
FmHA  451-7  and  forward  it  to  the 
Finance  Office.  The  Finance  Office  will 


send  Form  FtnHA  451-28  to  the  County 
Office  when  the  change  is  made  on 
Finance  Office  records. 

(c)  Changes  by  the  Finance  Office  in 
application  of  remittances.  (1)  When 
reapplication  of  collection  is  made  by 
the  Finance  Office  Form  FmHA  451-6, 
"Journal  Voucher  for  Loan  Account 
Adjustments,'*  will  be  prepared.  Form 
FmHA  451-26  will  be  forwarded  to  the 
County  Office  to  show  the  reapplication. 

(2)  When  necessary,  the  Finance 
Office  will  correct  Form  FmHA  451-2  as 
prepared  by  the  County  Office. 

S  t951.13    Overpayiiieiita  and  refunds. 

(a)  The  Finance  Office  will  mail  any 
overpayment  refund  check  to  the  County 
Supervisor,  vtdio  will  verify  that  the 
refund  is  due  before  delivering  the 
check. 

(b)  Borrower  requests  for 
overpayment  refimds  must  be  in  writing. 
Borrowers  will  be  discouraged  from 
requesting  refunds  when  the  County 
Office  records  show  that  a  refund  is  not 
due,  however,  the  County  Supervisor 
will  forward  any  requesf  to  the  Finailce 
Office.  Finance  Office  computations  will 
control  in  determining  the  amount  of 
any  refund. 

(c)  Underpayments  or  overpayments 
of  less  than  $10  will  not  be  collected  or 
refunded  (except  as  provided  in 
paragraph  (b)  of  this  section)  since  the 
expense  of  processing  the  action  would 
be  more  than  the  amount  involved. 

$1951.14    Recoverable  and 
nonrecoveratite  cost  durges. 

(a)  The  County  Supervisor  wilk 

(1)  Prepare  vouchers  for  recoverable 
and  nonrecoverable  cost  charges 
according  to  the  applicable  instruction 
for  the  type  of  advance  being  made. 
("Recoverable  costs"  is  defined  in 

S  1951.10(a)  of  this  subpart). 

(2)  If  a  recoverable  cost,  show  on  the 
voucher  the  fund  code  to  which  the 
advance  is  to  be  charged. 

(3)  If  the  cost  item  relates  to  security 
for  more  than  one  type  of  account,  show 
the  code  for  the  loan  secured  by  the 
earliest  promissory  note  (if  lien  secures 
more  than  one  note). 

(b)  The  Finance  Office  will  forward 
Form  FmHA  451-26.  to  the  County 
Office  when  the  recoverable  cost  charge 
is  processed. 

S  1951.15    Return  of  paM-ln-fufl  or  satisfied 
notes  to  DOfTower. 

(a)  Notes  not  held  in  County  Office. 
When  the  original  of  the  note  is  not  held 
in  the  County  Office  the  County 
Superviapr  will  request  the  Finance 
Office  to  acquire  and  forward  the  note 
to  the  County  Office. 
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(b)  Return  of  notes  of  ter  collection. 
When  a  note  (or  loan-type  account) 
evidencing  an  OL,  EM.  EE,  EO,  special 
livestock  (SL).  SW  loan  coded  "24",  or 
other  production-type  loan  has  been 
satisfied  by  payment  in  full,  the  County 
Supervisor  will  examine  the  borrower's 
records  in  the  County  Office  and 
determine  that  the  account  has  been 
satisfied  before  delivering  the  note  to 
the  borrower  (See  S  1962.27  of  Subpart 
A  of  Part  1962  on  the  satisfaction  of 
chattel  security  instruments).  The 
note(s)  will  be  returned  to  the  borrower 
immediately  except  that: 

(1)  When  the  final  payment  is  made  in 
a  form  other  than  currency  and  coin. 
Treasury  check,  cashier's  check, 
certified  check.  Postal  or  bank  money 
order,  bank  draft,  or  a  check  issued  by  a 
responsible  lending  institution  or  a 
responsible  title  insurance  or  title  and 
trust  company,  the  note  or  notes  will  not 
be  surrendered  until  30  days  after  the 
date  of  fmal  payment,  and 

(2)  When  notes  are  needed  in  making 
maiginal  releases  or  satisfactions  or 
sec^ty  instruments,  the  notes  will  be 
held  until  the  instruments  are  satisfied. 

(c)  Surrender  of  notes  to  effect 
collection.  (1)  County  Supervisors  are 
authorized  to  surrender  notes  to 
borrowers  when  final  payment  of  the 
amount  due  is  made  in  the  form  of 
currency  and  coin.  Treasury  check, 
cashier's  check,  certified  check.  Postal 
or  bank  money  order,  bank  draft,  or  a 
check  issued  by  a  responsible  lending 
institution  or  a  responsible  title 
insurance  or  title  trust  company. 

(2)  The  amount  due  on  the  note(s)  to 
be  surrendered  will  be  confirmed  with 
the  Finance  Office.  County  Supervisors 
will  request  the  original  note(s)  from  the 
Finance  Office  If  it  is  not  in  the  County 
Office. 

(d)  Return  of  notes  reduced  to 
Judgment  Notes  which  have  been 
reduced  to  judgment  are  a  part  of  the 
court  records  and  ordinarily  cannot  be 
withdrawn  and  returned  to  the  borrower 
even  after  satisfaction  of  the  judgment. 
Therefore,  no  effort  will  be  made  to 
obtain  and  return  such  notes  except  on 
the  written  request  of  the  judgment 
debtor  or  debtor's  attorney.  Such 
requests  will  be  referred  to  the  Office  of 
the  General  Counsel  (OGC). 

(e)  Debt  settlement  case.  See  Part  1864 
of  this  chapter  (FmHA  Instruction  458.1) 
for  the  handling  of  notes  in  debt 
settlement  cases. 

(f)  Lost  notes.  (1)  All  promissory  notes 
dated  on  or  after  11-1-73  are  held  in  the 
County  Office.  A  few  notes  (with  the 
exception  of  OL  notes)  are  still  held  by 
investors.  If  a  note  dated  prior  to  11-1- 
73  cannot  be  located  in  the  Coxmty 
Office  and  it  is  needed  for  servicing  the 


case,  the  County  Supervisor  will  write  a 
memorandum  to  the  Finance  Office 
explaining  why  the  note  is  needed.  The 
request  should  give  the  name  and  case 
number  of  the  borrower,  date  and 
original  amount  of  the  loan,  type  of  loan 
and  loan  code. 

(2)  If  a  promissory  note  is  lost  in  the 
County  Office  and  it  is  needed  for 
servicing  a  case,  the  State  Director  may 
authorize  the  County  Supervisor  to 
execute  an  appropriate  affidavit 
regarding  the  lost  note.  The  form  of  such 
an  affidavit  will  be  provided  by  OGC. 

919S1.16    OttMTMrvlcIng  actions  on  raai 
estate  typo  loan  accounts. 

(a)  Installment  on  note  and  other 
charges. 

(1)  Direct  loan  accounts.  For  a 
borrower  with  a  direct  loan,  the  term 
"installation  on  note  and  other  charges," 
as  used  in  this  Subpart,  will  be  the  sum 
of  the  following: 

(i)  Annual  installment  for  the  year  as 
provided  in  the  promissory  note(s). 

(ii)  Any  recoverable  cost  charges  paid 
for  the  borrower  during  the  year. 
("Recoverable  costs"  is  defined  in 
S  ig51.10(a)  of  this  Subpart.) 

(2)  Insured  loan  accounts.  "Loan 
insurance  charge"  means  a  separate 
insurance  charge  applying  to  FO  and 
SW  insured  loans  evidenced  by 
promissory  note  forms  bearing  a  form 
date  before  January  8, 1959.  For  all 
insured  loans  evidenced  by  note  forms 
bearing  a  form  date  of  January  8, 1959, 
or  later,  the  insurance  charge  is  called 
"aimual  charge"  and  is  included  in  the 
interest  position  of  the  aimual 
installment  in  the  note.  For  a  borrower 
with  an  insured  loan,  the  term 
"Installment  on  note  and  other  charge" 
means  the  sum  of  the  following: 

(i)  Annual  installment  for  the  year  as 
provided  in  the  promissory  note. 

(ii)  Amounts  owed  the  Agricultural 
Credit  Insurance  Fund.  These  amoimts 
are  covered  by  the  general  term 
"Insurance  Account"  and  consist  of  the 
following: 

(A)  Unpaid  loan  insurance  charges 
ftxjm  prior  years. 

(B)  Loan  insurance  charge  for  the 
current  year.  The  loan  insurance  charge 
is  computed  on  the  basis  of  the  amount 
of  the  unpaid  principal  obligation  as  of 
the  installment  due  date  and  Is  due  and 
payable  on  or  before  the  next 
installment  due  date. 

(C)  Any  unpaid  balance  on  advances 
from  the  insurance  fund,  including  any 
recoverable  cost  charges  paid  for  the 
borrower  during  the  year. 

(D)  Any  accrued  interest  on  advances 
fiwn  the  insurance  fund. 

4'''^lHif43ie  amounts  owned  on  the 
insurance  account  must  be  paid  by 


regular  payments  each  year  whether  or 
not  the  note  account  is  ahead  of 
schedule. 

(b)  Schedule  status.  For  direct  and 
insured  loans,  a  borrower  will  be  on 
schedule  when  the  mm  of  regular 
payments  through  the  last  preceding  due 
date  of  the  note  equals  the  sum  of 
installments  on  the  note  and  other 
charges  due  through  the  same  date.  Such 
a  borrower  will  be  ahead  of  schedule  or 
behind  schedule  when  the  sum  of  such 
regular  payments  is  larger  or  smaller, 
respectively,  than  the  sum  of  such 
installments  on  the  note  and  other 
charges. 

(c)  Real  estate  payments.  A  borrower 
may  make  regular  payments  ahead  of 
schedule  at  any  time  and  use  them  later 
to  forego  payments  or  to  supplement  the 
amount  available  during  any  year  for 
payment  on  the  annual  installment  on 
the  note  and  other  charges.  Refunds  and 
extra  payments  will  not  be  used  in  this 
way. 

§1951.17-1951.24    [Rosorvod] 

91951.25    RovlowoflimltodrMOurcoFO 
and  OL  loans. 

(a)  Frequency  of  reviews.  OL  and  FO 
loans  will  be  reviewed  each  year  at  the 
time  the  analysis  is  conducted  in 
accordance  with  Subpart  B  of  Part  1924 
of  this  chapter  and  any  time  a  servicing 
action  such  as  consolidation, 
rescheduling,  reamortization  or  deferral 
is  taken.  The  interest  rate  may  not  be 
changed  more  often  than  quarterly. 

(b)  Method  of  review.  (1)  Each  loan 
will  be  considered  on  its  own  merit 

(2)  The  Coimty  Supervisor  should 
consider: 

(i)  The  borrower's  income  and 
repayment  record  dtuing  the  preceding 
years: 

(ii)  The  projections  shown  on  the  most 
recent  Farm  and  Home  Plan  or  other 
similar  plan  or  operation  acceptable  to 
FmHA,  in  light  of  the  previous  year's 
projected  figures  and  actual  figures:  (See 
Subpart  B  of  Part  1924  of  this  chapter) 

(iii)  Whether  improved  production 
practices  have  been  or  need  to  be 
implemented: 

(iv)  The  borrower's  progress  as  a 
farmer,  and 

(v)  All  other  factors  which  the  County 
Supervisor  believes  should  be 
considered. 

(3)  The  Farm  and  Home  Plan 
projections  for  the  coming  year  must 
show  that  the  "balance  available  to  pay 
debts"  exceeds  the  amount  needed  to 
pay  debts  by  at  least  10  percent  before 
an  increase  in  interest  rate  is  put  into 
effect.  Borrowers  that  continually 
piux:hase  unplanned  items  without  the 
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County  Supervisor's  approval  will  have 
the  interest  rate  on  their  loans  increased 
to  the  current  rate  for  that  loan  type. 
Borrowers  that  fail  to  provide  the 
County  Supervisor  with  the  information 
needed  to  conduct  the  analysis  required 
in  Subpart  B  of  Part  1924  of  this  chapter 
will  have  their  interest  rate  on  their  loan 
increased  to  the  current  rate  for  the  OL 
or  FO  loan  as  applicable.  The  rate  may 
increase  in  increments  of  whole 
numbers  to  the  ciurent  regular  interest 
rate  for  borrowers.  In  the  borrower's 
case  file,  the  Coimty  Supervisor  must 
document  the  unplanned  purchases  and 
the  failure  to  provide  information  in  a 
timely  manner.  The  County  Supervisor 
must  write  the  borrower  a  letter  which 
sets  out  the  facts  documented  in  the 
case  File  and  advises  the  borrower  that 
the  interest  rate  will  be  increased  unless 
the  unplanned  purchases  cease  or  unless 
the  borrower  provides  information  in  a 
timely  manner.  Whenever  it  appears 
that  the  borrower  has  a  substantial 
increase  in  income  and  repayment 
ability  or  ceases  farming,  either  the 
interest' rate  may  be  increased  to  the 
current  rate  for  FO  or  LO  loans,  as 
applicable,  or  the  borrower  will  be 
graduated  from  the  program  as  provided 
in  Subpart  F  of  this  Part. 

(4)  The  County  Office  will  be 
responsible  for  scheduling  and 
completing  the  reviews. 

(5)  Borrowers  who  have  received  a 
deferral  under  §  1951.44  of  this  subpart 
will  not  have  the  interest  rate  increased 
on  their  limited  resource  loans  during 
the  deferral  period. 

(c)  Processing.  (1)  If,  after  the  review, 
the  interest  rate  is  to  remain  the  same, 
no  further  action  needs  to  be  taken. 

(2)  If  the  interest  rate  is  to  be 
increased.  Form  FmHA  1965-22, 
"Information  on  Assumption  on  New 
Terms  or  Other  Changes  of  Terms,"  and 
Form  FmHA  1965-23.  "Supplemental 
Information  on  Assumption  and/or 
Change  of  Terms,"  will  be  completed  in 
accordance  with  the  FMI  and  sent  to  the 
Finance  Office  30  days  prior  to  the 
effective  date  of  the  change.  When  the 
interest  rate  is  increased  to  the  current 
rate,  the  loan  will  be  recorded  as  a 
regular  loan  and  will  no  longer  be 
considered  a  limited  resource  loan.  The 
borrower  must  be  notified  in  writing  at 
least  30  days  prior  to  the  date  of  the 
change.  Exhibit  B  of  this  subpart  may  be 
used  as  a  guide.  This  exhibit  may  be 
obtained  from  any  FmHA  office.  The 
effective  date  of  the  change  in  interest 
rate  will  be  the  effective  date  on  the 
Form  FmHA  1965-22.  The  borrower 
must  be  informed  of  the  following  for 
each  loan: 

(i  The  authorization  for  the  change. 


(ii)  Reason  for  change  (repayment 
ability,  etc.) 

(iii)  The  effective  date  and  rate  of  the 
increase  in  interest, 

(iv)  Amount  of  the  new  installments 
and  dates  due, 

(v)  Right  to  appeal. 

(3)  It  is  not  necessary  to  obtain  a  new 
promissory  note  for  this  change  in 
interest  rate. 

9  1951.26-1951.32    IRescrved] 

$1951.33   CofwoNdation  and  fMchaduling 
of  OL,  SL,  and  EO  loan*.  EE  oparating-type 
loans  and  EM  loans  mada  for  Subtitle  B 
purposaa. 

All  borrowers  are  expected  to  repay 
their  loans  according  to  planned 
repayment  schedules.  However, 
circumstances  may  occur  which  will  not 
permit  borrowers  to  pay  as  scheduled  or 
to  refinance  the  loans.  This  section 
explains  how  to  consolidate  and 
reschedule  existing  loans  providing  the 
borrower  agrees  to  such  actions.  Non 
program  loan  debtors  are  not  eligible  to 
receive  any  program  benefits  including 
consolidation  or  rescheduling.  See 
S  1872.20(b)(1)  of  Part  1872  of  this 
chapter  (FmHA  Instruction  465.1  XX  B 
1).  (Revised) 
-    (a)  Definitions: 

(1)  Subtitle  B  purposes  are  the  loan 
purposes  stated  in  §  1941.16  of  Subpart 
A  of  Part  1941  of  this  Chapter. 

(2)  EE  operating-type  loans  are  those 
made  for  the  purposes  provided  in 

§  1945.116(a)  of  Subpart  C  of  Part  1945  of 
tiiis  chapter. 

(3)  Reschedule  means  to  rewrite  the 
rates  and/or  terms  of  OL,  SL,  EO  loans, 
EE  operating-type  loans  or  EM  loans 
made  for  Subtitle  B  purposes. 

(4)  Consolidate  means  to  combine  and 
reschedule  the  rates  and  terms  of  two  or 
more  of  the  same  type  OL  or  EO  loans, 
EE  operating-type  loans,  or  EM  loans 
made  for  Subtitle  B  purposes  for  other 
than  actual  losses. 

(b)  General  requirements.  County 
Supervisors  are  authorized  to 
consolidate  and  reschedule  loans.  When 
the  County  Supervisor  determines  that 
consolidation  or  rescheduling  will  assist 
in  the  orderly  collection  of  the  loan,  the 
County  Supervisor  should  take  such 
action,  provided: 

(l>Such  action  is  not  taken  to 
circumvent  FmHA's  graduation 
requirements; 

(2)  The  borrower's  account  is  not 
being  serviced  by  OGC  or  the  U.S. 
Attorney,  and  there  are  no  plans  to  have 
the  account  serviced  by  either  of  these 
offices  in  the  near  future; 

(3)  The  County  Supervisor  determines 
that  the  borrower  is  making  satisfactory 
progress  or  will  make  satisfactory 


progress  with  revised  repayment  terms: 
and 

(4)  The  borrower  is  cooperating  in 
servicing  the  account  and  is  maintaining 
the  security. 

(c)  Consolidation  and/or  rescheduling 
ofOL,  SL,  and  EO  loans,  EE  operating- 
type  loans  and  EM  loons  made  for 
Subtitle  B  purposes  including  EM  loss 
loans. 

(1)  Any  loans  secured  by  real  estate 
will  not  be  consolidated  or  rescheduled, 
unless  the  County  Supervisor  reviews 
the  Government's  real  estate  lien 
priority  and  value  of  security  and 
determines  such  an  action  will  be  in  the 
best  interest  of  the  Government  and  the 
borrower.  If  there  are  any  liens  which 
were  not  in  existence  at  the  time  the 
note  was  signed,  the  County  Supervisor 
should  ask  OGC  for  an  opinion  as  to 
what  lien  position  the  Government  will 
have  if  a  new  note  is  taken. 

(2)  Only  loans  of  the  same  type  and 
with  the  same  interest  rate  will  be 
consolidated. 

(3)  The  amount  of  outstanding  accrued 
interest  will  be  added  to  the  principal  at 
the  time  of  consolidation  and 
rescheduling  (the  date  the  note  is 
signed). 

(4)  Consolidated  and  rescheduled 
loans  will  be  repaid  according  to  the 
borrower's  repayment  ability,  but  never 
in  excess  of  fifteen  years  from  the  date 
of  the  consolidation  and/or 
rescheduling,  except: 

(i)  Loans  solely  for  recreation  and/or 
nonfarm  enterprise  purposes  may  not 
excee,d  seven  years  from  the  date  of  the 
consolidation  and/or  rescheduling  (the 
date  the  note  is  signed). 

(ii)  EE  loans  may  not  exceed  20  years 
from  the  date  of  the  original  note. 

(5)  The  interest  rate  for  consolidated 
and/or  rescheduled  loans  will  be  the 
current  interest  rate  for  that  type  of  loan 
(in  the  case  of  an  OL-limited  resource 
loan  it  will  be  the  limited  resource  OL 
loan  rate)  or  the  original  loan  note  rate 
whichever  is  the  lesser  rate. 

(6)  At  the  time  of  the  consolidation 
and/or  rescheduling  OL  loans  may  be 
changed  to  a  hmited  resource  rate  if  the 
borrower  me^ts  the  requirements  for  the 
limited  resource  interest  rate. 

(7)  EM  actual  loss  and  SL  loans  will 
not  be  consolidated. 

(8)  The  County  Supervisor  will  not 
consolidate  a  loan  serviced  under 
Subpart  L  of  this  part  with  another  loan. 

(9)  Loans  that  have  been  deferred 
under  §  1951.44  of  this  subpart  will  not 
be  consolidated  or  rescheduled  during 
the  deferral  period.  (Added) 

(d)  Processing.  (1)  Form  FmHA  1940- 
17  will  be  prepared  for  notes  or 
assumption  agreements  being 
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consolidated  or  rescheduled  in 

accordance  with  the  provisions  of  the 
FMI.  If  the  County  Office  does  not  have 
possession  of  the  original  note  or 
assumption  agreement,  the  County 
SupCTvisor  will  ask  the  Rnance  Office  to 
return  the  original  form  so  it  is  in  the 
County  Office  before  Form  FmHA  1940- 
17  is  processed.  Forms  FmHA  1965-22 
and  1965-23  will  be  completed  and  sent 
to  the  Finance  Office  in  accordance  with 
the  provisions  of  the  FMI. 

(2)  The  original  and  County  Office 
copy  of  all  notes  or  assumption 
agreements  that  are  consolidated  or 
rescheduled,  will  be  stamped 
"Consolidated",  or  "Rescheduled",  as 
appropriate,  by  the  Coxmtj'  Office.  The 
original  instruments  being  consolidated 
or  rescheduled  will  be  filed  with  the 
borrower's  new  consolidated  or 
rescheduled  note  and  a  copy  filed  in  the 
borrower's  case  file.  When  the 
consolidated  or  rescheduled  note  has 
been  paid  in  full  or  otherwise  satisfied, 
it  and  all  other  instruments  will  be 
handled  in  accordance  with  the 
provisions  of  §  1951.15  of  this  subpart 

(3)  There  is  no  limit  on  the  niunber  of 
times  a  Form  FmHA  1940-17  can  be 
processed,  pro%  iding  the  requirements 
for  consolidation  or  rescheduling  are 
met  each  time  this  form  is  processed. 

§§1961.34-1991.39    fRMcrvwll 

§1951.40  Reamortization  d  FO,  SW,  RL, 
RHF,  EE  or  EM  loans  made  for  real  estate 
purposes. 

All  borrowers  are  expected  to  repay 
their  loans  according  to  planned 
repayment  schedules.  However, 
circuimstances  may  occur  which  will  not 
permit  borrowers  to  pay  as  scheduled  or 
to  refinance  loans.  This  section  explains 
how  the  County  Supervisor  can 
reamortize  existing  loans.  Nonprogram 
loan  debtors  are  not  eligible  to  receive 
any  program  benefits  including 
reamortization.  See  §  i872.2(b)[l)  Part 
1872  of  this  Chapter  (FmHA  InstrucUon 
46,5.1  XX  B  1). 

(a)  Definition.  Reamortization  means 
to  rearrange  the  installments  of  a  loan 
which  may  include  changing  the  interest 
rate  and  terms  of  the  loan. 

(b)  Requirements.  County  Supervisors 
are  authorized  to  reamortize  loans  and 
debts  owed  under  assumption 
agreements.  When  the  County 
Supervisor  determines  that 
reanrortization  will  assist  in  the  orderly 
collection  of  the  loan,  the  County 
Supervisor  should  take  such  action, 
provided: 

(1]  Such  action  is  not  taken  to 
circiunvent  FmHA's  graduation 
requirements; 


(2)  The  borrower's  account  is  not 
being  serviced  by  OGC  or  the  U.S. 
Attorney,  and  there  are  no  plans  to  have 
the  account  serviced  by  either  of  these 
offices  in  the  near  iuttire; 

(3)  The  County  Supervisor  determines 
that  the  borrower  is  maidiig  satisfactory 
progress  or  will  make  satisfactory 
progress  with  revised  repayment  terms; 
and 

(4)  The  booower  is  cooperating  in 
servicing  the  account  and  is  maintaining 
the  security. 

(c)  Terms.  (1)  Reamortized 
installments  usually  will  be  scheduled 
for  repayment  within  the  remaining 
period  of  the  note  or  assumption 
agreement  being  reamortized:  If  any 
repayment  is  extended,  the  new 
repayment  period  may  not  exceed  40 
years  from  the  date  of  the  original  note 
or  assumption  a^eement  or  the  useful 
life  of  the  security,  whichever  is  less, 
except  RHF  loans  may  not  exceed  33 
years  from  the  date  of  the  original  note 
or  assumption  agreement 

(2)  The  FmHA's  lien  priority  may  be 
affected  if  the  final  due  date  of  the 
original  loan  is  changed.  A  State 
supplement  will  be  issued  to  provide 
instructions  on  the  effect  a  change  in 
due  date  has  on  security  mstmments 
and  the  action  necessary  to  retain  the 
Government's  lien  priority.  The  State 
supplement  will  also  include 
instructions  in  releasing  the  original 
security  instrument  when  a  new  one  is 
obtained. 

(3)  The  amount  of  interest  accrued  at 
the  time  of  reamortization  wilhbe  added 
to  the  principal  at  the  time  of 
reamortization  (the  date  the  note  is 
signed).  If  there  are  no  deferred 
installments,  the  first  installment  under 
the  reamortization  will  be  at  least  equal 
to  the  interest  which  will  accrue  on  die 
new  principal  between  the  date  of  Form 
FmHA  1940-17  and  the  next  January  1. 

(4)  Loans  that  have  been  deferred 
under  8  1951.44  of  this  subpart  will  not 
be  reamortized  during  the  deferral 
period. 

(d)  Interest.  The  interest  rate  will  be 
the  current  interest  rate  in  effect  on  the 
date  of  reamortization  (the  date  the  note 
is  signed],  or  the  interest  rate  on  the 
original  Promissory  Note  to  be 
reamortized.  whichever  is  less.  In  the 
case  of  a  limited  resource  loan,  it  will  be 
the  limited  resource  FO  loan  rate  or  the 
original  loan  note  rate,  whichever  is 
less.  At  the  time  of  the  reamortization, 
the  loan  may  be  changed  to  a  limited 
resource  rate  if  the  borrower  meets  the 
requirements  for  a  Kmited  resource 
interest  rate. 

(e)  Processing.  A  separate  Form 
FmHA  1940-17  will  be  used  for  each 


note  or  assomptien  agreement  being 
reamortized. 

(1)  Form  FmHA  1940-17  may  be 
processed  provided  the  Coonty  Office 
has  possession  of  die  original  note  or 
assumption  agreement  being 
reamortized.  ff  the  County  Office  does 
not  have  possession  of  the  original  note 
or  assumption  agreement,  the  County 
Supervisor  will  ask  the  Finance  Office  to 
return  the  original  form  so  it  is  in  the 
County  Office  before  Form  FmHA  1940- 
17  is  processed. 

(2)  Form  FmHA  1940-17  wiD  be 
completed,  signed,  and  distributed  as 
provided  in  the  FML 

(3)  Forms  FmHA  1965-22  and  1965-23 
will  be  completed,  signed  and 
distributed  as  provided  in  the  FML 

(4)  The  original  and  County  Office 
copy  of  notes  or  assumption  agreements 
that  are  reamortized  will  be  marked 
"REAMORTIZED,  (date)".  The  original 
of  the  new  Form  FmHA  1940-17  will  be 
attached  to  the  original  of  the  note  or 
assumption  agreement  being 
reamortized  and  filed  in  the  promissory 
note  folder.  A  copy  of  each  wHI  be  filed 
in  the  borrower's  ca&e  file. 

(5)  There  is  no  limit  on  the  number  of 
times  a  Form  FmHA  1940-17  can  be 
processed  providing  the  requirements 
for  reamortization  are  met  each  time  this 
form  is  processed. 

S195r.«1    SpwWdeMset^wMeofa 
portion  of  Hw  Insured  lean  tnctabtednesaoT 
fanner  progrmi  boRtWMraL 

(a)  Period  of  time  available.  The 
authorities  contained  in  this  section  will 
be  available  to  financially  stressed 
FmHA  fanner  program  borrowers  (OL. 
FO,  EO,  SW.  EE,  EM.  RL  (but  not 
association  recreation  loans)  and/or 
only  those  Rural  Housing  (RH)  loans 
which  were  made  for  farm  service 
buildings)  until  September  30, 1985, 
unless  extended  by  the  Administrator. 

(b)  Notice  to  borrowers.  Borrowers 
who  received  a  Pretermination  Notice 
but  who  had  not  been  sent  an 
acceleration  notice  by  close  of  business 
October  19, 1984,  will  be  sent  Exhibit  G 
with  Exhibit  C-1  (available  in  any 
FmHA  office).  Coimty  Supiervisors  are  to 
send  Exhibit  C-1  (available  in  any 
FmHA  office)  of  this  Subpart  to  all 
farmer  program  borrowers  with  the 
following  exceptions: 

(1)  Borrowers  whose  accounts  have 
been  accelerated  prior  to  close  of 
business  October  19, 1984. 

(2)  Borrowers  who  have  been 
convicted  (criminally)  in  a  court  of  law 
of  converting  FmHA  security. 

(37  Borrowers  who  have  been 
determined  able  to  graduate  to  other 
sources  of  credit  and  have  been 
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requested  to  do  so.  If  it  is  later 
determined  tliat  a  borrower  cannot 
graduate  to  other  credit,  ttie  borrower 
will  then  be  sent  Exhibit  C-1  (available 
in  any  FmHA  office). 

(4)  Borrowers  who  owe  only  loans 
which  were  assumed  on  ineligible  rates 
and  terms,  acquired  by  a  credit  sale, 
and/or  any  Other  Real  Estate  (ORE) 
loan. 

(5)  Borrowers  who  are  currenUy  under 
the  jurisdiction  of  a  bankruptcy  court. 

(6)  Borrowers  whose  Hies  are  in  the 
OGC  or  U.S.  Attorney's  Office  for  legal 
action.  If  the  file  is  later  returned  to 
FmHA  without  any  legal  action  being 
taken,  the  borrower  v^l  be  sent  Exhibit 
C-1  (available  in  any  FmHA  office). 

(7)  Borrowers  who  were  not  indebted 
to  FmHA  on  September  18, 1984. 

(8)  Borrowers  who  have  voluntarily 
conveyed  and  the  deed  has  been 
recorded. 

Farmer  Programs  borrowers  who  are 
sent  Exhibit  C-1  (available  in  any 
FmHA  office),  must,  within  30  days  after 
receiving  said  Exhibit,  request  an 
appointment  with  the  County 
Supervisor.  Any  borrower  not 
requesting  an  appointment  will  not  be 
considered  for  the  set-aside  program. 
This  will  not  be  appealable.  County 
Supervisors,  upon  receiving  a  request  for 
an  appointment,  will  send  Exhibit  C-2 
(available  in  any  FmHA  office)  of  this 
subpart  to  the  borrower,  setting  up  an 
appointment  to  discuss  the  set-aside 
program. 

(c)  Definitions.  (1)  Special  debt  set- 
aside  used  in  this  section  means 
postponing  payment  of  a  portion  of  a 
borrower's  insured  farm  loan 
indebtedness  to  FmHA,  not  to  exceed  25 
percent  of  the  total  unpaid  principal  and 
interest  owed  or  $200,000,  whichever  is 
less,  for  a  period  of  5  years  at  zero 
percent  rate  of  interest.  Set-aside  will 
not  be  considered  for  any  debt  not  owed 
to  FmHA  on  September  18, 1984. 

(2)  Typical  year  plan  as  used  in  this 
section  means  a  farm  budget  which 
accurately  reflects  the  borrower's 
planned  cash  flow  and  use  of  assets 
during  the  set-aside  period. 

(i)  Production  records  used  in  the 
preparation  of  a  typical  year  plan  will 
be  as  set  forth  in  S  1945.163(a)(1)  of  Part 
1945,  Subpart  D  of  this  Chapter. 
(Emergency  Loan  Program  regulations). 
Verification  by  ASCS  is  not  reQ\iired. 

(ii)  Unit  prices  used  in  preparation  of 
a  typical  year  plan  will  be  established 
by  the  State  Director  and  issued  as  a 
State  supplement.  The  State  Director 
will  consult  with  other  USDA  agencies 
and  agricultural  lenders  in  the  State 
before  establishing  commodity  prices. 
State  Directors  and  Fanner  Program 
Chiefs  in  adjoining  States  should  consult 


with  each  other  before  releasing  their 
established  commodity  price  list.  A 
typical  year  price  list  will  usually  be  in 
addition  to  the  price  list  prepared  for 
annual  plaiming  purposes. 

(3)  Cash  flow  projection  for  the 
purpose  of  this  section  is  a  listing  on  a 
monthly,  quarterly,  semi-annual  or 
annual  basis,  of  ail  anticipated  cash 
inflows,  and  all  anticipated  cash 
outflows  both  farm  and  non-farm  for  the 
typical  year. 

(4)  Positive  cash  flow  projection  used 
in  this  section  means  that  the  Farm  and 
Home  Plan  for  the  typical  year  shows  a 
balance  available  (line  16  in  Table  J)  of 
at  least  110  percent  of  the  amount 
needed  to  pay  all  the  year's  debts  due 
including  tax  liability  shown  on  Table  K. 
For  borrowers  using  the  Coordinated 
Financial  Statement  for  Agriculture 
(CFSA),  Form  FmHA  1930-2,  "Cash 
Flow  Statement,"  balance  available  (the 
total  of  lines  16,  52,  and  54  less  the  total 
of  lines  36  thru  47  except  46)  will  be  at 
least  110  percent  of  debt  repayment 
(lines  46, 48, 49,  55  and  56.) 

(d)  General  requirements.  County 
Supervisors  are  authorized  to  approve 
the  special  set-asides,  provided  the 
following  requirements  are  met. 

(1)  The  County  Supervisor  must 
determine  that  a  positive  cash  flow 
projection  is  not  possible  without 
servicing  action.  The  County  Supervisor 
must  then  calculate  the  borrower's  cash 
flow  projection,  using  the  rescheduling 
reamortization  authorities  set  out  in 

S  1951.33  and  §  1951.40  of  this  Subpart. 
Next  the  County  Supervisor  will 
calculate  the  borrower's  cash  flow 
projection,  using  rescheduling  and 
reamortization  at  the  limited  resource 
rate,  if  the  borrower  is  eligible  for  the 
limited  resource  rate.  Not  all  borrowers 
are  eligible  for  limited  resource  rates.  If 
a  positive  cash  flow  projection  can  be 
achieved  by  using  the  rescheduling  and 
reamortization  authorities,  the 
borrower's  account  will  be  rescheduled 
or  reamortized  (including  at  the  limited 
resource  rate,  if  eligible)  but  the 
borrower  will  not  receive  a  special  set- 
aside.  The  County  Supervisor  must 
thoroughly  document  the  steps  taken  to 
develop  these  cash  flow  projections  and 
must  place  this  docimientation  in  the 
borrower's  case  file.  Limited  Resource 
rates  must  be  considered,  if  the 
borrower  is  eligible,  in  determining 
whether  a  positive  cash  flow  can  be 
achieved.  //  a  positive  cash  flow 
projection  is  possible,  the  borrower  is 
not  eligible  for  a  special  set-aside.  The 
borrowers  will  be  given  an  opportunity 
to  appeal,  as  provided  in  Subpart  B  of 
Part  1900  of  this  Chapter. 

(2)  The  County  Supervisor  must 
determine  whether  the  borrower  owns 


any  assets  which  do  not  contribute  to 
essential  family  living  expenses  or  to  the 
maintenance  of  a  sound  farming 
operation.  The  County  Supervisor  must 
determine  whether  the  borrower  could 
sell  those  assets  and,  if  so,  for  how 
much.  The  County  Supervisor  will  then 
prepare  new  cash  flow  projections 
which  take  into  account  the  sale  of  these 
assets.  If  a  positive  cash  flow  projection 
can  be  achieved,  the  borrower  is  not 
eligible  for  a  special  set-aside.  The 
borrower  will  be  given  an  opportunity  to 
appeal,  as  provided  in  Subpart  B  of  Part 
1900  of  this  chapter. 

(3)  The  County  Supervisor  will  take 
the  balance  available  shown  on  the  cash 
flow  projections  and  will  subtract  the 
amo'unt  needed  to  pay  all  the  years' 
debts  including  tax  liability,  except  the 
payment  due  on  the  FmHA  debt  The 
result  is  the  amount  available  to  be  paid 
on  the  FmHA  debt.  The  County 
Supervisor  will  then  determine  how 
much  of  a  borrower's  total  FmHA  debt 
(principal  plus  interest  on  all  loans) 
would  have  to  be  set-aside  in  order  for 
the  borrower's  operation  to  have  a 
positive  cash  flow  projections  during  the 
next  5  years,  with  the  borrower  paying 
whatever  the  cash  flow  projections 
show  is  the  amount  available  on  the 
FmHA  debt.  Only  as  much  of  the  FmHA 
debt  will  be  set-aside  as  is  needed  to 
create  a  positive  cash  flow  projection 
within  the  next  5  years.  In  no  case  will 
this  reduction  exceed  $200,000  or  25 
percent  whichever  is  less,  of  the 
borrower's  total  FmHA  debt. 

If  a  borrower  has  more  than  one 
FmHA  loan,  the  loan  with  the  highest 
interest  rate  after  rescheduling  will  be 
considered  for  set-aside  first.  When 
loan(s)  with  less  than  the  highest 
interest  rate  are  set  aside,  therebu 
causing  a  higher  interest  rate  loan(s)  to 
be  excluded  from  the  set-aside,  the 
County  Supervisor  must  documetit  in  the 
case  file  the  reason  for  taking  such 
'  action. 

(4)  If  a  positive  cash  flow  projection 
cannot  be  achieved  with  the  maximum 
(25  percent  or  $200,000,  whichever  is 
less]  special  set-aside,  the  County 
Supervisor  will  assist  the  borrower  in  • 
asking  other  creditors  to  voluntarily 
adjust  their  debts,  as  authorized  in 
Subpart  A  of  Part  1903  of  this  Chapter.  If 
other  creditors  adjust  their  debts  and  a 
special  set-aside  of  the  FmHA  debt  will 
result  in  a  positive  cash  flow  projection, 
a  special  set-aside  may  be  approved. 

(5)  If  a  positive  cash  flow  projection 
during  the  next  5  years  cannot  be 
achieved,  even  with  other  creditors 
voluntarily  adjusting  their  debts  and 
with  the  maximum  special  set-aside  (25 
percent  of  the  total  FmHA  debt  or 
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$20fM)00,  whichever  is  less),  no  portion 
of  tha  debt  will  be  set-aside.  The 
borrower  will  be  given  an  opportunity  to 
appeal,  as  provided  in  Subpart  B  of  Part 
1900  of  this  chapter. 

(6)  In  order  for  a  borrowra-  to  receive  a 
set-aside,  the  typical  year  plan  must 
show  that  a  positive  cash  flow  can  be 
expected  during  the  set-aside  period  and 
that  the  borrower  will  be  able  to  begin 
making  payments  on  the  set-aside 
portion  of  the  debt  at  the  end  of  the  5 
year  set-aside  period.  Also,  the  County 
Committee  must  certify  on  Form  FmHA 
440-2.  "County  Committee  Certification 
or  RecommeadatioD."  that  the  borrower 
meets  all  of  (he  following  requirements: 

(i)  Has  acted  in  good  faith  by 
demonstrating  sincerity  and  honesty  in 
meeting  agreements  and  promises  made 
with  FmHA; 

(ii)  Has  been  able  to  pay  their 
accounts  as  scheduled  due  to: 

(A)  Reduction  in  essential  farm 
income  and/or  Gram  a  oonfarm  job  due 
to  unemployment  or  underemployment 
of  the  borrower-operator  or  spouse 
caused  by  circumstances  beyond  the 
borrower's  control:  or 

(B)  Reduction  in  income  due  to  illness, 
injury  or  death  of  an  individual 
borrower,  or  stockholder,  member  or 
partners  who  operates  the  farm;  or 

(C)  Reduction  in  income  due  to 
natural  disasters,  an  outbreak  of 
uncontroDabte  disease,  and/or 
uncontrollable  insect  damage  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
ability  of  the  borrower  to  the  degree  that 
scheduled  pajTnents  cannot  be  made. 

(ill)  Has  applied  the  improvements 
and  key  practices  spelled  out  in  Item  D 
of  the  Farm  and  Home  Ran  or  identified 
in  the  CFSA's  cash  flow  schedules. 

(iv)  Has  properly  maintained  chattel 
and  real  estate  security  and  properly 
accounted  for  the  sale  of  security, 
including  crops,  livestock  and  livestock 
production. 

(7)  If  the  County  Committee  does  not 
make  th>s  certification,  the  borrower 
will  be  given  an  opportunity  to  appeal 
as  provnded  in  Subpart  B  or  Part  1900  of 
this  Chapter. 

(8)  The  best  lien  obtainable  will  be 
taken  on  all  assets  except  for  household 
goods  and  personal  automobiles  needed 
for  family  hving.  Also,  principal  p>artners 
and  stockholders  will  have  to  sign  the 
new  note  as  individoala.  Borrowers  who 
refuse  to  comply  with  these 
requirements  wiU  not  be  given  a  special 
set-aside  and  this  denial  is  not 
appealable. 

(9)  Special  set-asides  of  more  than 
$100jOOO  will  be  reviewed  by  the  EHstrict 
Director,  who  will  note  his/her 
recommendation  in  the  file. 


(10)  A  borrower  will  be  given  only  one 
special  set-aside.  A  borrower  who 
receives  a  ^jecral  set-aside  of  less  than 
the  maximniB  will  noCbeaMe  to  obtain 
a  larger  amount  of  set-aside  at  a  later 
date  unless  original  calculations  were  in 
error. 

(11)  Exhibit  F  (available  in  any  FmHA 
office)  of  this  Sabport  will  be  completed 
when  a  set-aside  is  approved. 

(e)  Processing.  (1)  Borrowers  who  are 
eligible  for  a  special  set-aside  wiD  have 
their  loans  reschedoled  or  reamortized 
in  accordance  with  f  1961.37  and 

§  1991.40  of  this  Sofapart,  except  that  tfie 
original  note(s)  will  be  marked 
"Reamortized  with  Set-Aside"  or 
"Rescheduled  with  Set-Aside."  If  the 
borrower  is  eligible,  the  loan  wiQ  be 
rescheduled  or  reamartised  at  d)e 
Umited  resource  interest  rete.  The 
County  Supervisor  will  contact  the 
Finance  Office  to  find  out  the  amount  of 
intn'est  and  principal  amed  on  the  date 
of  approval  of  the  special  set-aside.  All 
loan  servicing  actions  approved  in 
connection  with  the  debt  set-adde  must 
be  dated  the  s»ne  date.  See  Exhibit  D  of 
this  subpart  for  example(s)  of  a  PO  and 
Limited  Resource  Ot  witfi  set-aside. 

(2)  Form  FmHA  440-2  will  contain  the 
following  statement:  "The  borrowf^ 
meets  the  criteria  for  obtaining  a  special 
set-aside."  The  list  of  criteria  foond  in 

§  ra51.«{dK8}  will  either  be  written  on 
or  attached  to  Form  FmHA  440-2. 

(3)  The  date  of  approval  is  when  the  5 
year  set-aside  period  be^ns.  The  date  of 
approval  is  also  the  date  that  will  be 
inserted  on  the  rescheduled  or 
reamortized  Form  FmHA  1940-17, 
"Promissory  Note"  and  on  Form  FmHA 
1951-6,  'Borrower  Account  Description 
Flag." 

(4)  The  County  Supervisor  will  send 
the  Finance  Office  Form  FmHA  1951-6 
prepared  according  to  the  FMl. 

(5)  The  County  Supervisor  will  record 
and  maintain  a  record  of  approved 
special  set-asides,  in  accordance  with 
FmHA  Instruction  1905-A,  available  in 
any  FmHA  office. 

(f)  Finance  Office  Actions.  (1)  The 
Finance  Office  will  establish  the  set- 
aside  portion  of  the  debt  as  a  separate 
account,  in  accordance  with  Form 
FmHA  1951-6. 

(2)  The  Finance  Office  will  remove  the 
borrower's  name  from  its  delinquency 
report. 

(3)  The  Finance  Office  will  provide 
the  County  Office  with  a  quarteriy 
status  report  for  each  borrower 
receiving  a  set-aside. 

(4)  Six  months  prior  to  the  end  of  the 
set-aside  period,  the  Finance  Office  will 
notify  the  County  Saperrnar  oi  the 
amount  and  date  of  tb*  orpcoming 
bomiwer's  in8talfanent(ft)  doe. 


(5)  The  interest  rate  on  the  set-aside 
portion  of  the  note,  af^er  the  set-aside 
period  will  be  the  same  on  the  non-set- 
aside  portion. 

(g)  Cancellation  of  special  set-aside. 
(1)  Borrowers  who  incur  debt  or 
purchase  ittms  not  planned  for  in  the 
farm  budget  witboat  the  County 
Supervisor's  approval,  violate  any  of  the 
covenants  contained  in  any  security 
instruments.  loan  agreements  of  cease 
farming  wiQ  have  their  set-aside 
cancelled  by  the  County  Sup^visor. 

(2)  The  County  Supervisor  will  give 
notice  to  the  boirowet'  of  FmUA's 
intentioB  to  caned  the  set-amde,  aetting^ 
forth  the  specific  facts  requiring 
cancellation  and  infoim  the  bonower  of 
appeal  ri^its.  Exhibit  B^l  andB-2ol 
Part  IflOO  of  Stibpart  B  of  this  chapter 
will  be  used.  If  the  boirower  doe*  noi   . 
appeal  or  if  the  decision  to  cancel  i»      | 
upheld  in  an  appeal*  the  barrawerwiU 
be  notified  is  writing  of  caneellatian  at 
the  set-aside.  The  acttuA  cansaflatioa  is 
not  appealable. 

(3)  The  County  Office  wiU  be 
responsible  for  notifying  the  Finance 
Office  of  the  cancellation  using  a 
properiy  executed  Form  FmHA  1951-6 
prepared  according  to  tbe^A. 

(h)  Servicing.  (1)  Notes  which  are 
rescheduled  and  Rit-aside  in  accordance 
with  this  section  ?riH  not  be 
consolidated  during  the  set-aside  period. 

(2)  Notes  whidj  are  rescheduled  and 
not  set-aside  in  accordance  with  this 
section  may  be  rescheduled  or 
reamortized  in  accordance  with 
§S  1951.33  and  1951-40.  of  this  subpart 
during  the  set-asids  period.  The 
rescheduling  or  reamortization  may  be 
at  theXimitcd  Resource  rate.  The  set- 
aside  will  stay  in  effect,  but  will  not  be 
increased  or  extended  beyond  the 
original  five  year  term.  The  County 
Office  will  forward  to  the  Finance  Office 
Form  FmHA  1951-4  any  time  the  interest 
rate  is  changed  on  a  note  during  the  set- 
aside  period.  The  top  of  the  form  will  be 
marked  "Interest  Change  in  Set-Aside" 
in  red. 

(i)  Deficiency  Judgments.  (1)  Interest 
will  begin  to  accrue  (at  the  higher  of  the 
rate  or  the  jud^ient  rate)  oa  the  set- 
aside  portion  if  FmHA  red^ves  a 
deficiency  >udgment 

§§  195t.42-t951.43    [Reserved] 

§1951.44    0«f*Ralof«xlaliigOL,FaSW, 
Rl.,  EU,  EO,  SL^  RHF  antf  EE  toaiM. 

All  borrowers  ere  expected  to  repay 
their  loans  according  to  planned 
repayment  schedules.  However, 
borrowers  may  reqctest  a  deferral  at  the 
FmHA  County  Office  when 
circumstances  occar  w^ridi  wilt  not 


Fadwal  Rafirtw  /  Vol.  50.  ^to.  212  /  Friday.  November  1.  1985  /  Rules  and  Regulations 


45775 


permit  borrowers  to  pay  as  scheduled. 
Loan  deferrals  will  be  considered  by 
FmHA  only  after  it  has  been  determined 
that  consolidation,  rescheduling 
reamortization  or  debt  set-aside,  if 
avs  liable,  in  accordance  with  this 
subpart  will  not  provide  the  cash  flow 
needed  to  service  the  debt,  operate  the 
farm  and  provide  family  living  expenses. 

(a]  Definitions. 

(1)  Cash  flow  projection  for  the 
purpose  of  this  section  is  a  listing  on  a 
monthly,  quarterly  semi-annual  or 
annual  basis,  of  all  anticipated  cash 
inflows,  and  all  anticipated  cash 
outflows— both  farm  and  non-farm  for 
the  typical  year. 

(2)  Loan  Deferral:  An  approved  delay 
in  making  regularly  scheduled 
payments. 

(3)  Unduly  impaired  standard  of 
living:  A  condition  whereby  the 
borrower,  due  to  circumstances  beyond 
the  borrower's  control,  is  unable  to  pay 
essential  family  Uving  expenses 
(partnerships,  corporations  and 
cooperatives  do  not  have  family  living 
expenses),  pay  normal  farm  operating 
expenses,  including  reasonable  and 
customary  hired  labor  and/or  salary 
paid  to  the  pperator(s]  of  a  partner^iip, 
corporation  or  coop^ative,  maintain 
essential  chattels  and  real  estate,  and 
meet  the  scheduled  payments  of  all 
debts. 

(b)  Conditions,  In  order  to  be 
considered  for  a  ddferral,  the  borrower 
must  meet  all  of  the  fbllotving 
conditions: 

(1]  The  reasons  for  needing  the 
deferral  are  due  to  circiunstances  which 
are  beyond  the  borrower's  control 
Circumstances  beyond  a  borrower's 
control  are  limited  to  one  of  the 
following: 

(i)  A  reduction  of  income  which 
reduces  the  operation's  cash  flow  to  a 
point  where  outflows  exceed  inflows 
and  which  causes  the  need  for  a 
deferral.  All  other  debt  restructuring 
^alternatives  such  as  consolidation, 
rescheduling,  reamortization  or  debt  set- 
aside,  if  available,  of  any  existing 
loanfs)  must  have  been  considered.  A 
reduction  of  income  does  not  by  itself 
mean  that  the  borrower  is  eligible  for  a 
deferral  A  reduction  in  income  due  to 
inadequate  or  poor  financial 
management  decisions,  such  as  untimely 
mariceting  practices,  is  not  an 
acceptable  reason  for  a  deferral  since 
the  borrower  had  control  over  the 
situation.  Acceptable  reasons  for 
reduction  of  income  which  could  make  a 
borrower  eligible  for  a  deferral  include: 

(A)  The  reduction  in  essential  income 
from  a  non-farm  job  due  to 
unemployment  or  underemployment  of 
the  borrower-operator  or  spouse  caused 


by  circiunstances  beyond  the  borrower's 
control;  or 

(B]  Illness,  injury  ta  death  of  an 
individual  borrower,  stockholder, 
member  or  partner  who  operated  the 
farm;  or 

(C]  Natural  disasters,  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage  which 
caused  severe  loss  of  agrici^turai 
production  that  reduced  the  repayment 
ability  of  the  borrower  so  that  scheduled 
payments  cannot  be  made;  or 

(D]  Economic  factors  that  are 
widespread  and  not  limited  to  an 
individual  case,  such  as  high  interest 
rates  or  low  market  prices  for 
agricultural  commodities  as  compared  to 
production  costs,  that  reduce  the 
repayment  ability  of  the  borrower  so 
that  the  scheduled  payments  cannot  be 
made. 

(ii)  Unplanned,  but  essential  farm 
expenses  and/or,  in  the  case  of 
individual  borrowers,  essential  family 
living  expenses.  Unplann^d  expenses 
are  those  which  were  not  hsted  in  the 
most  current  farm  plan  of  operation  emd 
can  be  paid  from  the  authorized  sale  of 
chattel  security.  Proceeds  for  such  sales 
can  be  used  for  uiqtlanned  purposes 
only  if  FmHA  releases  such  iHt>ceeds  in 
accordance  with  Subpart  A  ci  Part  1962 
of  this  chapter  governing  disposition  of 
chattel  security.  These  unplanned 
expenses  may  result  from; 

(A)  Accident,  death,  illness  or  injoty 
to  an  individual  borrower  or  depeiMient 
member  of  the  borrower's  family 
(stockholders,  members  or  partners  of 
an  entity  borrower  are  excluded  except 
when  that  stockholder  member  or 
partner  is  the  manager  of  the  farming 
operation);  or 

(B)  Cost  of  repair  of  uninsured 
damage  to  the  security  (crops  are 
excluded),  provided  the  loss  occurred 
because  adequate  insurance  coverage 
was  not  available. 

(2)  The  need  for  the  deferral  must  be 
temporary.  To  be  "temporary"  means 
that  the  borrower  will  be  able  to  show 
to  the  satisfaction  of  FmHA  that  the 
debt  will  be  paid  current  by  the  end  of 
the  deferral  period  or  that  the  new 
payments,  as  established  by  using  the 
servicing  alternatives  of  consolidation, 
rescheduling  or  reamortization,  can  be 
resumed  at  the  end  of  the  deferral 
period. 

(3)  Continuing  to  make  the  loan 
payments  as  presently  scheduled 
without  change  will  unduly  impair  the 
borrower's  standard  of  living. 

(4)  The  borrower  must  attend  a 
conference  with  the  County  Supervisor. 
At  the  conference  the  borrower  must 
provide  sufficient  financial  and 
production  records  and  cash  flow 


projections  to  allow  FmHA  to  make  a 
decision  on  the  request  for  a  deferral. 

(5)  The  borrower  must  have  attempted 
voluntary  debt  adjustment  and/or 
rescheduling  of  payments  with  other 
creditors  in  accordance  with  Subpart  A 
of  Part  1903  of  this  chapter. 

(c)  FmHA's  determinations.  The 
FmHA  official  must  determine  that  the 
borrower 

(1)  Acted  in  good  faith  in  trying  to 
meet  agreements  with  FmHA  and  made 
an  honest  effort  to  pay  but  cannot  due  to 
reasons  beyond  the  borrower's  control 

(2)  Requested  a  deferral  of  payments 
and  appropriately  dociunented  the 
conditions  causing  the  uiduly  impaired 
standard  of  living; 

(3)  Before  experiencing  the  hardship, 
had  paid,  when  due,  all  real  estate  taxes 
and  property  insurance  premiums,  and 
otherwise  has  complies  with  the  other 
conditions  of  the  loan  documents; 

(4)  Will  be  able  to  make  scheduled 
payments  after  the  deferral  and  plans  to 
continue  to  operate  the  farm; 

(5)  Applied  recommeiuled  and 
recognized  successful  production  and 
financial  management  practices; 

(6)  Properly  maintained  and 
accounted  for  security; 

(7)  Has  disposed  of  all  nonessential 
assets  in  accordance  with  agreements 
made  with  FmHA,  and  applied  the 
proceeds  to  the  FmHA  loan  account(s) 
or  paid  other  creditors  in  accordance 
with  lien  priorities  or  other  approved 
agreements; 

(8)  Demonstrated  by  a  realistic  farm 
plan  of  operation,  cash  flow  or  othn 
financial  projecticms  acceptable  to 
FmHA  that  during  the  deferral  period, 
the  borrower  can  at  least  pay  essential 
family  living  and/or  iatm  operating 
expenses  (for  partnerships,  corporation* 
and  cooperatives  living  expenses  are 
excluded),  repay  any  loans  made  during 
the  deferral  period  for  operating  and 
family  living  expenses,  meet  all 
installments  owed  other  creditors,  and 
FmHA  loans  not  deferred. 

(d)  Borrower's  financial  and 
production  history.  ITie  showing  under 
paragraph  (b)  of  this  section  and  the 
determination  under  paragraph  (c)  of 
this  section  will  be  based  on: 

(1)  The  borrower's  financial  and 
production  history  as  reflected  by  the 
FmHA  case  file; 

(2)  A  farm  plan  of  operation,  or 
similar  financial  and  operating 
documents  acceptable  to  FmHA,  which 
details  the  borrower's  actual  current 
financial  situation  and  the  productive 
capacity  of  the  farming  or  ranching 
operation: 

(3)  Additional  farm  plan(8)  of 
operation,  or  similar  financial  and 
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operating  documents  acceptable  to 
FmHA  which  detail  realistic  projections 
of  the  fanning  or  ranching  operation 
after  the  temporary  situation  is 
alleviated; 

(4)  Other  information  as  needed  by 
FmHA  such  as  financial  or  production 
records,  copies  of  leases,  marketing 
plans,  agreements  with  other 
lienholders,  etc.;  and 

(5)  Other  information  the  borrower 
presents  at  the  conference  with  the 
County  Supervisor. 

(e)  Loans  to  be  deferred.  It  may  not  be 
necessary  to  defer  all  the  borrower's 
loans.  Deferrals  will  only  be  approved 
for  a  sufficient  number  of  loans  which 
will  provide  a  cash  flow  needed  under 
this  section. 

(f)  Additional  and  subsequent 
deferrals.  (1)  If.  diiring  the  period  of  the 
initial  deferral,  the  borrower  is  unable  to 
make  the  scheduled  payments  and 
meets  the  conditions  for  an  initial 
deferral,  other  loans  may  be  deferred.. 
However,  the  deferral  period  for  such 
other  loans  will  not  extend  beyond  the 
expiration  date  of  the  initial  deferral. 

(2)  Borrowers  may  request  and  have 
subsequent  deferrals  approved  on  a 
loan(s)  provided  the  conditions  of  this 
section  are  met  and  at  least  two  years 
have  lapsed  from  the  date  of  expiration 
of  prior  deferrals  unless  prior 
concurrence  of  the  State  Director  is 
obtained. 

(g)  Special  debt  set-aside  Joans.  If  a 
borrower  has  requested  a  deferral  for  a 
loan  that  has  a  portion  of  the  debt  set- 
aside  under  §  1951.41  of  this  subpart  the 
set-aside  will  be  canceled  at  the  time 
the  deferral  is  granted.  The  borrower 
may  retain  the  set-aside  loan  and 
request  a  deferral  on  other  loans.  A 
borrower  who  requests  a  deferral  of  a 
set-aside  loan  must  agree  in  writing  to 
the  cancellation  of  the  set-aside. 

(h)  Approval  authority.  County 
Supervisors  are  authorized  to  approve 
or  disapprove  requests  for  deferrals  of 
loan  payments  after  consideration  of  all 
of  the  items  in  this  section.  A  request 
will  be  denied  if  the  borrowerfs)  failed 
to  attend  the  required  conference 
without  good  reason  and/or  does  not 
provide  the  required  information  within 
30  calendar  days  from  date  of  request. 
This  denial  will  not  be  appealable. 

(i)  Term  and  interest  rate.  A  deferral 
will  be  for  five  (5)  annual  installments 
except  for  additional  deferrals  as 
provided  for  in  subsection  (f)  of  this 
section.  Interest  that  accrues  during  the 
deferral  period  will  not  bear  interest 
during  the  remaining  term  of  the  loan. 
However,  interest  will  begin  to  accrue 
(at  the  higher  of  the  note  rate  or  the 
judgment  rate)  on  the  accrued  interest  if 
FmHA  receives  a  deficiency  judgment. 


(j)  Pnxessing.  (1)  If  the  deferral  is 
approved,  all  loans  being  deferred  will 
be  rescheduled,  reamortized  or 
consolidated  as  applicable.  Interest  that 
has  accrued  will  be  added  to  the 
principal  as  of  the  date  the  new  note(8) 
will  be  signed.  All  FmHA  loans  must  be 
current  on  or  before  the  date  the  note  is 
signed  except  for  vouchered  recoverable 
cost  items  that  cannot  be  rescheduled. 
All  delinquent  loans  will  be 
rescheduled,  reamortized,  consolidated 
or  deferred  as  applicable  to  bring  the 
account  current.  The  County  Supervisor 
will  contact  the  Finance  Office  to  find 
out  the  amount  of  interest  and  principal 
owed  on  the  date  the  new  note(s]  will  be 
signed.  This  date  will  be  the  date  of  the 
beginning  period  of  the  deferral.  The 
promissory  note  rescheduled, 
reamortized  or  consolidated  for  the 
deferral  will  show  "zero"  as  the 
installments  due  during  the  period  of  the 
deferral.  The  County  Supervisor  will 
determine  the  amount  of  interest  that 
will  accrue  during  the  deferral  period. 
This  interest  will  be  repaid  in  equal 
amortized  installments  during  the  term 
of  the  loan  remaining  after  the  deferral 
period.  This  calculated  installment  will 
be  added  to  the  calculated  installment 
for  the  remaining  principal  balance  and 
inserted  on  the  promissory  note  as  the 
scheduled  installment  for  the  remaining 
period  of  the  loan.  The  FMI  for  Form 
FmHA  1940-17  has  examples  (IV,  V.  and 
X)  which  explain  this.  The  Finance 
Office  will  apply  the  payments  made  on 
the  note  in  accordance  with  this 
subpart.  The  following  addendum  will 
be  typed,  completed,  signed  by  the 
borrower  and  attached  to  the 
promissory  note: 

Addendum  For  Deferred  Interest 

Addendum  to  promissory  note  dated 
in  the  original  amount  of 


.  at  an  annual  interest  rate  of 
percent.  This  agreement  amends 


and  attaches  to  the  above  note.  $_ 


of  each  regular  payment  on  the  note  will 
be  applied  to  the  interest  which  accrued 
during  the  deferral  period.  The 
remainder  of  the  regular  payment  will 
be  applied  in  accordance  with  7  CFR 
Part  1951.  Subpart  A.  I  (we)  agree  to  sign 
a  supplementary  payment  agreement 
and  make  additional  payments  if  during 
the  deferral  period  we  have  a 
substantial  increase  in  income  and 
repayment  abihty. 

Borrower 

Borrower 

The  Finance  Office  will  be  notified  of 
the  deferral  by  the  County  Office 
sending  Forms  FmHA  1965-22, 1965-23. 
and  1951-6  to  the  Finance  Office.  The 


borrower  will  be  notified  by  letter.  The 
Finance  Office  will  remove  the 
borrower's  name  from  the  delinquency 
report  and  will  set  up  a  subaccount  for 
interest  that  accrues  during  the  deferral 
period. 

(2]  If  a  deferral  is  approved,  the 
borrower's  name  and  the  date  of 
approval  will  be  recorded  and 
maintained  in  accordance  with  Subpart 
A  of  Part  1905  of  this  chapter.  The 
Finance  Office  will  provide  the  Coimty 
Office  with  a  quarterly  status  report  for 
each  borrower  receiving  a  deferral. 

(3)  If  the  request  for  a  deferral  is 
denied,  the  borrower  will  be  informed  in 
writing  of  the  specific  facts  supporting 
the  denial  and  also  will  be  notified  of 
the  appeal  rights  in  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter. 

(4)  Six  months  prior  to  the  end  of  the 
deferral  period  the  County  Supervisor 
will  notify  the  borrower  in  writing  of  the 
expiration  of  the  deferral  and  the 
amount  and  date  of  the  borrower's 
upcoming  installment  on  the  FmHA 
debt. 

(5)  The  County  Supervisor  must  notify 
the  Finance  Office  of  any  cancellation  of 
a  deferral. 

(k)  Increase  in  repayment  ability.  At 
the  time  the  County  Supervisor  makes 
the  analysis  required  by  Subpart  B  of 
Part  1924  of  this  chapter,  the  County 
Supervisor  will  determine  whether  the 
borrower  has  had  a  substantial  increase 
in  income  and  repayment  ability.  If  an 
increase  is  substantial  enough  to  enable 
the  borrower  to  graduate,  the  case  will 
be  handled  in  accordance  with  Subpart 
F  of  Part  1951  of  this  chapter.  If  an 
increase  would  enable  the  borrower  to 
make  some  payments  during  the  deferral 
period,  the  County  Supervisor  will  ask 
(in  writing)  the  borrower  to  sign  a  Form 
FmHA  440-9,  "Supplementary  Payment 
Agreement,"  within  30  days  of  the  date 
of  the  written  request.  If  the  borrower 
does  not  sign  a  Form  FmHA  440-9 
within  the  required  time,  the  borrower's 
account  will  be  liquidated  in  accordance 
with  Subpart  A  of  Part  1962  or  Subpart 
A  of  Part  1872  of  this  chapter. 

§1951.45-1951.50    IRcMrvMl] 

Attachments:  Exhibits  A,  [Reserved],  B, 
C-1.  C-2.  D,  E  [Reserved],  F,  and  G. 

Nble.— ExhibiU  C-1,  C-2,  D,  F,  and  G  do 
not  appear  in  the  Code  of  Federal 
Regulations. 

Exhibit  B  to  Subpart  A— Notice  of 
Change  in  Interest  Rate 

(insert  date) 

Notice  of  Change  in  Interest  Rate 

(inaert  borrower's  address) 
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Daar  (iniert  borrower's  name) 

Your  promiisory  note  dated for  ' 

the  original  amount  of dollars  ($ 

)  provides  for  a  change  in  interest  rate  for  a 
limited  resource  loan  in  accordance  with  the 
Farmers  Home  Administration  regulations. 

Effective  (insert  date)  the  interest  rate  on 

this  loan  will  be percent  (        %)  on  the 

unpaid  principal  balance.  Your  installment 

due  January  1. 19 will  be ,  dollars 

[$  ).  This  change  in  interest  rate  is  for 

the  reason  indicated  below. 

D  Increase  in  repayment  ability  as  per 
Farm  and  Home  Plan  dated . 

D  (insert  reason  if  other  than  above  for 
increase  in  interest  rate). 

You  may  appeal  this  action  by  writing  to 
(hearing  officer)  (address)  within  30  calendar 
days  of  the  date  of  this  letter,  giving  the 
reason  why  you  believe  this  matter  should  be 
decided  differently.  This  time  may  b« 
extended  if  you  cannot  notify  the  hearing 
officer  within  30  days  for  reasons  beyond 
your  control. 

Sincerely. 
County  Supervisor 

Subpart  F—Analyzing  Cradit  Naeda 
and  Qraduation  of  Borroware 

45.  In  §  1951.252,  paragraphs  (a) 
through  (d)  are  redesignated  as  (b) 
through  (e)  and  a  new  paragraph  (a)  is 
added  to  read  as  follows: 

§1951.2S2    DafMtions. 

(a)  Fanner  program  loans  means  Farm 
Ownership  (FO)  Operating  (OL).  Soil 
and  Water  (SW),  Recreation  (RL). 
Emergency  (EM),  Economic  Emergency 
(EE),  Economic  Opportunity  (EO),  and 
Special  Livestock  (SL)  Loans  and/or 
Rural  Housing  loans  for  farm  service 
buildings  [WW). 

*  »        *        »        t 

46.  In  8  1951.262  the  introductory  texts 
of  paragraphs  (a)  and  (b)  are  revised 
and  paragraph  (c)  is  added  to  read  as 
follows: 

$1951^2    AcMonwtwwbwiuweifatetD 
coopwate,  raapond  and/or  graduate. 

(a)  When  a  borrower  witii  other  than 
farmer  program  loans  foils  to: 

(b)  For  borrowers  with  other  than 
fanner  program  loans,  the  official 
authorized  to  approve  foreclosure  will 
review  those  cases  submitted  to  his  or 
her  office  and  determine  what  action 
must  be  taken  on  the  basis  of  the  FmHA 
notes,  security  instnmients,  and/or 
loans  agreements  signed  by  the 
borrower  and  the  facts  and 
recommendations  provided  by  the 
servicing  officiaL 

*  *        *        *        • 

(c)  When  a  farmer  program  loan 
borrower  fails  to  provide  information 
following  the  receipt  of  both  FmHA 
Guide  Letters  1951-1  and  1951-2.  or  fails 
to  graduate  after  receipt  of  both  FmHA 


Guide  Letters  1961-5  and  1951-6,  or 
letters  of  similar  format,  the  County 
Supervisor  will  prepare  the  documents 
required  for  OGCs  review  listed  in 
S  1951.265  of  this  subpart.  The  County 
Supervisor  will  forward  the  case  to  the 
District  OflRce  for  the  District  Director's 
concurrence  for  legal  action  to  liquidate 
the  account.  If  the  District  Director 
concurs  with  the  decision  of  the  County 
Supervisor,  the  case  will  be  forwarded 
to  OGC  through  the  State  Office  for  their 
concurrence. 

(1)  If  the  Disti-ict  Director  or  the  OGC 
do  not  concur  with  the  County 
Supervisor's  decision  to  take  legal 
action  to  liquidate  the  account  the 
District  Director  after  constiltation  with 
the  Farmer  Program  Staff  will  return  the 
case  to  the  County  Supervisor  with 
appropriate  instructions  for  the  future 
servicing  of  the  case.  The  County 
Supervisor  will  notify  the  borrower  of 
the  writhdrawal  of  the  request  in 
accordance  with  i  1951.261  of  this 
subpart. 

(2)  If  the  District  Director  and  OGC 
concitf  with  the  County  Supervisor's 
decision  to  take  legal  action  to  liquidate 
the  account,  the  case  will  be  retimied  to 
the  County  Supervisor.  The  County 
Supervisor  should  use  the  appropriate 
statement  of  Exhibit  B-2  to  Subpart  B  of 
Part  1900  of  this  chapter  and  use  it  to 
notify  the  borrower  of  FmHA's  intent  to 
accelerate  the  account  and  to  foreclose 
for  failure  to  graduate  or  failure  to 
provide  requested  information.  Any 
appeal  will  be  conducted  in  accordance 
with  the  regulations  in  the  Subpart  B  of 
Part  1900  of  this  chapter.  If  the  borrower 
does  not  appeal  the  notice  of  intent  to 
accelerate  or  if  the  adverse  decision  is 
upheld,  the  County  Supervisor  will  send 
the  case  to  the  District  Director  for 
acceleration  of  the  account  in 
accordance  with  Subpart  A  of  Part  1955 
of  this  Chapter  except  that  Form  FmHA 
1924-14.  "Notice — Farmer  Program 
Borrower  Servicing  Options  Including 
Deferrals  and  Borrower 
Responsibilities,"  Form  FmHA  1924-25, 
"Notice  of  Intent  to  Take  Adverse 
Action."  and  Form  FmHA  1924-26, 
"Borrower  Acknowledgement  of  Notice 
of  Intent  to  Take  Adverse  Action."  vdll 
not  be  used.  Exhibit  D  of  Subpart  A  of 
Part  1955  (available  in  any  FmHA  office) 
will  be  completed  in  accordance  with 
the  FMI  to  delete  the  statement 
regarding  deferrals. 

(3)  If  the  borrower  appeals  the  County 
Supervisor's  decision  to  accelerate  and 
liquidate  the  account  and  the  decision  is 
reversed,  the  District  Director  after 
consultation  with  the  Farmer  Program 
Staff  will  provide  the  County  Supervisor 
appropriate  instructions  on  the  ftiture 
servicing  of  the  case. 


Subpart  L— Sarviciny  Caaaa  Where 
Unauthorized  Loan  or  Othar  Financial 
Aaaiatanca  waa  Racaivad— Fanner 

47.  Subpart  L  is  added  to  read  as 
follows: 

Subpart  L— Servicing  Cases  WTwre 
UnauttK>rtzed  Loan  or  Other  RnancM 
Asalatance  Was  Received— Fanner 
Programs 

Sec. 

1951.551  Purpose. 

1951.552  Definitions. 

1951.553  Policv. 
1951.554-1951565    (Reserved) 

1951.556  Initial  determination  that 
unauthorized  assistance  was  received. 

1951.557  Notification  to  borrower. 
1931.556    Decision  on  servicing  actions. 
1951.559-1951.560    (Reserved) 
1951.561    Servicing  options  in  lieu  of 

liquidation  or  legal  action. 
1051.562-1951.567    (Reserved) 

1951.568  Account  adjustments  and  reporting 
requirements. 

1951.569  Exception  authority. 
1951.570-1951.599  (Reserved) 
1951.600    OMB  Control  Number. 

Note.^Exlubits  A  a  C  and  D  available 
from  any  FmHA  office  and  do  not  appear  in 
the  Code  of  Federal  Regulations. 

Subpart  L— Servicing  Caaaa  Whara 
Unauthorized  Loan  or  Othar  Financial 
Asaiatanca  Waa  Racaivad— Faimar 
Programa 

§1951.551    Purpose. 

This  Subpart  prescribes  the  policies    - 
and  procedures  for  servicing  insured 
Operating  (OL),  Farm  Ownership  (FO), 
Soil  &  Water  (SW),  Recreation  (RL), 
Emergency  (EM),  Economic  Emergency 
(EE).  Special  Livestock  (SL).  and 
Economic  Opportunity  (EO)  loans,  and 
Rural  Housing  Loans  for  farm  service 
buildings  (RHF)  (referred  to  as  farmer 
program  ((FP)  loans)  when  it  is 
determined  that  the  borrower  was  not 
eligible  for  all  or  part  of  the  financial 
assistance  received  in  the  form  of  a  loan 
or  subsidy  granted.  It  does  not  apply  to 
guaranteed  loans. 

§1951.552    OeMnttlona. 

As  used  in  this  Subpart,  the  following 
definitions  apply: 

(a)  Active  borrower.  A  borrower  who 
has  an  outstanding  account  in  the 
records  of  the  Finance  Office,  including 
collection-only  or  an  unsatisfied  account 
balance  where  a  voltmtaiy  conveyance 
was  accepted  without  borrower  being 
released  from  liability  or  where 
liquidation  did  not  satisfy  the 
indebtedness. 

(b)  Assistance.  Financial  assistance  in 
the  form  of  a  loan  or  interest  subsidy 
received. 
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(c)  Debt  instrument.  Used  as  a 
collective  term  to  include  promissory 
note  or  assumption  agreement. 

(d)  False  information.  Information, 
known  to  be  incorrect,  provided  with  the 
intent  to  obtain  benefits  which  would 
not  have  been  obtainable  based  on 
correct  information. 

(e)  Inaccurate  information.  Incorrect 
information  provided  inadvertently 
without  intent  to  obtain  benefits 
fraudulently. 

(f)  Inactive  borrower.  A  former  active 
borrower  whose  loan(s]  has(have)  been 
paid  in  full  or  assumed  by  another 
party(ies),  and  who  does  not  have  an 
outstanding  account  in  the  records  of 
the  Finance  Office. 

(g)  Unauthorized  assistance.  Any  loan 
of  interest  subsidy  received  for  which 
there  was  no  authorization,  for  which 
the  borrower  was  not  eligible,  or  which 
was  obligated  from  the  wrong 
appropriation  or  fund.  An  unauthorized 
interest  subsidy  is  a  benefit  received 
through  a  loan  that  was  made  at  a  lower 
interest  rate  than  that  to  which  the 
borrower  was  entitled,  whether  the 
incorrect  interest  rate  was  selected 
erroneously  by  the  approval  official,  or 
the  documents  were  prepared  in  error. 

§1951.553    Policy. 

When  it  is  determined  that 
unauthorized  assistance  has  been 
received,  an  effort  must  be  made  to 
collect  from  the  borrower  the  sum  which 
is  determined  to  be  unauthorized, 
regardless  of  amount,  unless  any 
applicable  Statute  of  Limitations  has 
expired. 

§§1951.554-1951.555    (Reserved] 

§1951.556    Initial  determination  th«t 
unauthorized  assistance  was  received. 

Unauthorized  assistance  may  be 
identiHed  through  audits  conducted  by 
the  Office  of  the  Inspector  General 
(OIG),  USDA;  through  reviews  made  by 
Fanners  Home  Administration  (FmHA) 
personnel;  or  through  other  means  such 
as  information  provided  by  a  private 
citizen  which  documents  that 
unauthorized  assistance  has  been 
received  by  a  borrower.  If  FmHA  has 
reason  to  believe  unauthorized 
assistance  was  received,  but  is  unable 
to  determine  whether  or  not  the 
assistance  was  in  fact  unauthorized,  the 
case  will  be  referred  to  the  Office  of  the 
General  Counsel  (OGC)  or  the  National 
Office,  as  appropriate,  for  review  and 
advice.  In  every  case  where  it  is  known 
or  believed  by  FmHA  that  the 
assistance  was  based  on  false 
information,  investigation  by  the  OIG 
will  be  requested,  as  provided  for  in 
FmHA  Instruction  2012-B  (available  in 


any  FmHA  office).  If  OIG  conducts  an 
investigation,  the  actions  outlined  in 
§  1951.557  of  thi9  Subpart  will  be 
deferred  until  the  OIG  investigation  is 
completed  and  the  report  is  received. 
The  reason(s)  for  the  unauthorized 
assistance  being  received  by  the 
borrower  will  be  well  documented  in  the 
case  file,  and  will  specifically  state 
whether  it  was  due  to: 

(a)  Submission  of  inaccurate 
information  by  the  borrower; 

(b)  Submission  of  false  information  by 
the  borrower 

(c)  Submission  of  inaccurate  or  false 
information  by  another  party  on  the 
borrower's  behalf  such  as  a  seller, 
developer,  real  estate  broker,  or 
attorney,  when  the  borrower  did  not 
know  the  other  party  had  submitted 
inaccurate  or  false  information; 

(d)  Error  by  FmHA  personnel,  either 
in  making  computations  or  failure  to 
follow  published  regulations  or  other 
agency  issuances;  or 

(e)  Error  in  preparation  of  a  debt 
instrument  which  caused  a  loan  to  be 
closed  at  an  interest  rate  lower  than  the 
correct  rate  in  effect  when  the  loan  was 
approved. 

§1951.557    Notification  to  borrower. 

(a)  Collection  efforts  will  be  initiated 
by  the  County  Supervisor  by  a  letter 
substantially  similar  to  Exhibit  A  of  this 
Subpart  (available  in  any  FmHA  office), 
and  mailed  to  the  borrower  by 
"Certified  Mail,  Return  Receipt 
Requested,"  with  a  copy  to  the  State 
Director  and,  for  a  case  identified  in  an 
OIG  audit  report,  copies  to  the  OIG 
office  which  conducted  the  audit  and  the 
Planning  and  Analysis  Staff  of  the 
National  Office.  This  letter  will  be  sent 
to  all  borrowers  who  received 
unauthorized  assistance,  regardless  of 
amount.  The  letter  will: 

(1)  Specify  in  detail  the  reason(8)  the 
assistance  was  determined  to  be 
unauthorized; 

(2)  State  the  amount  of  unauthorized 
assistance  to  be  repaid  according  to 
Exhibit  D  of  this  Subpart  (available  in 
any  FmHA  office);  and 

(3)  Establish  an  appointment  for  the 
borrower  to  discuss  with  the  County 
Supervisor  the  basis  for  FmHA's  claim; 
and  give  the  borrower  an  opportunity  to 
provide  facts,  figures,  written  records  or 
other  information  which  might  refute 
FmHA's  determination  that  the 
assistance  received  was  unauthorized. 

(b)  If  the  borrower  meets  with  the 
County  Supervisor,  the  County 
Supervisor  will  outline  to  the  borrower 
why  the  assistance  was  determined  to 
be  unauthorized.  The  borrower  will  be 
given  an  opportunity  to  provide 
information  to  refute  FmHA's  findings. 


When  requested  by  the  borrower,  the 
County  Supervisor  may  grant  additional 
time  for  the  borrower  to  assemble 
documentation.  When  an  extension  is 
granted,  the  County  Supervisor  will 
specify  a  definite  number  of  days  to  be 
allowed  and  establish  the  follow  up 
necessary  to  assure  that  servicing  of  the 
case  continues  without  undue  delay. 

§1951.558    Decision  on  servicing  actions. 

When  the  County  Supervisor  is  the 
same  official  who  approved  the 
unauthorized  assistance,  the  District 
Director  must  review  the  case  before 
further  actions  are  taken  by  the  Coimty 
Supervisor. 

(a)  Payment  in  full.  If  the  borrower 
agrees  with  FmHA's  determination  and 
agrees  to  repay  in  a  lump  sum,  the 
County  Supervisor  may  allow  a 
reasonable  period  of  time  (not  to  exceed 
90  days)  for  the  borrower  to  arrange  for 
repayment.  The  amount  due  will  be  the 
amount  stated  in  the  letter  as  shown  in 
Exhibit  A  of  this  Subpart  (available  in 
any  FmHA  officf).  The  County 
Supervisor  will  remit  collections  to  the 
Finance  Office  according  to  the  Forms 
Manual  Insert  (FMI)  for  Form  FmHA 
451-2.  "Schedule  of  Remittances."  for 
application  to  the  borrower's  account  as 
an  extra  payment.  After  a  borrower 
repays  an  unauthorized  interest  subsidy 
benefit  in  a  lump  sum.  the  loan  will  be 
serviced  in  accordance  with 

§  1951.561(a)(3)  of  this  Subpart.  In  the 
case  of  unauthorized  assistance  which 
was  identified  in  an  OIG  audit,  the 
County  Supervisor  will  report  the 
repayment  as  outlined  in  §  1951.568(a)  of 
this  Subpart. 

(b)  Continuation  with  borrower.  If  the 
borrower  agrees  with  FmHA's 
determination  or  is  willing  to  repay  but 
cannot  repay  the  unauthorized 
assistance  in  a  lump  sum  within  a 
reasonable  period  of  time,  continuation 
may  be  authorized.  Servicing  actions 
outlined  in  §  1951.561  of  this  Subpart 
will  be  taken,  provided  all  of  the 
following  conditions  are  met: 

(1)  The  borrower  did  not  provide  false 
information  as  defined  in  §  1951.552(d) 
of  this  subpart. 

(2)  It  would  be  highly  inequitable  to 
require  prompt  repayment  of  the  | 
unauthorized  assistance:  and  ' 

(3)  Failure  to  collect  the  unauthorized 
assistance  in  full  will  not  adversely 
affect  FmHA's  fmancial  interests. 

(c)  Liquidation  of  loan(s)  or  legal 
action  to  enforce  collection.  When  a 
case  cannot  be  handled  according  to  the 
provisions  of  paragraphs  (a)  or  (b)  of 
this  section,  or  if  the  borrower  refuses  to 
execute  the  doctiments  necessary  to 
make  account  adjustments  ch-  establish 


Federal  Register  /  Vol.  50.  No.  212  /  Friday.  November  1.  1985  /  Rules  and  RegulatJona 


45779 


an  obligation  to  repay  the  unauthorized 
assistance  as  provided  in  S  1951.561  of 
this  subpart,  or  when  a  borrower  fails  to 
respond  to  the  initial  letter  prescribed  in 
9  1951.557  of  this  subpart  within  30  days. 
one  of  the  following  actions  will  be 

rken: 
(1)  Active  borrower  with  a  secured 
loan,  (i)  The  County  Supervisor  will 
send  Exhibit  B  of  this  subpart  (available 
in  any  FmHA  office.) 

(ii)  If  the  borrower  wants  to 
voluntarily  convey,  the  County 
Supervisor  will  follow  the  directions  in 
S  1955.10  or  S  1955.20  as  applicable,  of 
Subpart  A  of  Part  1955  of  this  chapter, 
except  the  borrower  will  not  be  sent 
Forms  FmHA  1924-14,  "Notice— Farmer 
Program  Borrower  Servicing  Options 
Including  Deferrals  and  Borrower 
Responsibilities",  FmHA  1924-25. 
'TMotice  of  Intent  to  Take  Adverse 
AcUon",  or  FmHA  1924-28.  "Borrower's 
Acknowledgement  of  Notice  of  Intent  to 
Take  Adverse  Action." 
J  (iii)  If  the  borrower  does  not  appeal, 
does  not  repay  the  unauthorized 
assistance  in  full,  does  not  voluntarily 
convey,  voluntarily  sell  or  refinance  the 
entire  FmHA  debt,  the  borrower's 
account  will  be  accelerated  and  there 
will  be  no  appeal  of  this  action.  The 
County  Supervisor  and  District  Director 
will  follow  the  directions  in  \  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter, 
except  the  borrower  will  not  be  sent 
Forms  FmHA  1924-14, 1924-25  or  1924- 
2& 

(iv)  Forced  liquidation  will  not  be 
pursued  when: 

(A)  The  amount  of  unauthorized 
assistance  outstanding,  including 
principal,  accrued  interest,  and 
recoverable  costs  charged  to  the 
account,  is  less  that  $1,000;  or 

(B)  It  can  be  clearly  documented  that 
it  would  not  be  in  the  best  financial 
interest  of  the  Government  to  force 
liquidation.  If  the  servicing  official 
wishes  to  make  an  exception  to  forced 
liquidation  under  paragraph  (c)(1)(B)  of 
this  section,  a  request  for  an  exception 
under  {  1951.569  of  this  Subpart  will  be 
made. 

■  (v)  Account  adjustments  will  be  made 
by  FmHA  without  the  signature  of  the 
borrower  according  to  S  1951.568(a)(5)  of 
this  Subpart.  In  these  cases,  the 
borrower  will  be  notified  by  letter  of  the 
actions  taken  with  a  copy  of  Forms 
FmHA  1951-12,  "Correction  of  Loan 
Account,"  or  1951-13,  "Change  in 
Interest  Rate,"  as  applicable,  enclosed 
to  reflect  the  adjustments. 

I  (2)  (Inactive  borrower  or  active 
borrower  with  unsecured  loan  such  as 
collection-only  or  unsatisfied  balance 
after  liquidation).  The  County 
S^4>ervisor  will  document  the  facts  in 


the  case  and  submit  it  to  the  State 
Director  who  vwill  request  the  advice  of 
OGC  on  pursuing  legal  action  to  effect 
collection.  The  State  Director  will  tell 
OGC  what  assets,  if  any,  are  available 
from  which  to  collect 

§§  1951.559-19S1J60    [ReMTVed] 

{1951.561    Servtdng  opUora  In  Heu  of 
HquMetlon  or  legal  acticn. 

When  all  of  the  conditions  outlined  in 
S  1951.558(b)  of  this  subpart  are  met. 
servicing  options  outlined  in  this  section 
will  be  considered;  and  accounts  will  be 
serviced  according  to  this  section  and 
§  1951.568  of  this  Subpart. 

(a)  Active  borrower.— {1} Entire  loan 
unauthorized.  When  the  entire  loan  is 
determined  to  be  unauthorized  because 
the  borrower  was  not  eligible  for  the 
type  loan  received  or  because  the  loan 
was  approved  for  unauthorized 
purposes,  the  following  alternatives  will 
be  considered  in  the  order  listed: 

(i)  Execution  of  Form  FmHA  1965-11, 
"Accelerated  Repayment  Agreement." 
according  to  {  1872.17(d)  of  Subpart  A  of 
Part  1872  of  this  Chapter  (FmHA 
Instruction  465.1  paragraph  XVII D),  for 
loans  secured  by  real  estate;  or 
rescheduling  according  to  Subpart  A  of 
this  part,  for  loans  not  secured  by  real 
estate,  based  on  the  borrower's 
repayment  ability. 

(ii)  Refinancing  with  another  type  of 
FmHA  loan  to  repay  the  unauthorized 
loan,  if  the  borrower  is  eligible  for  the 
type  loan  being  considered. 

(iii)  When  the  case  cannot  be  handled 
according  to  subparagraphs  (a)(l](i)  or 
(8)(l)(ii)  of  this  section,  continuance 
with  the  loan  on  the  existing  terms  may 
be  approved,  and  the  loan  will, 
thereafter,  be  serviced  as  an  authorized 
loan. 

(2)  Portion  of  loan  unauthorized. 
when  a  portion  of  a  loan  is  determined 
to  be  unauthorized,  the  Finance  Office 
will  be  instructed  to  separate  the 
authorized  and  unauthorized  portions  of 
the  loan,  setting  up  each  as  a  separate 
loan  at  the  correct  interest  rate.  The 
correct  interest  rate  will  be  taken  from 
Exhibit  C  of  this  Subpart  (available  in 
any  FmHA  office)  as  of  the  date  of  loan 
approval.  All  payments  made  on  the 
loan  being  corrected  will  be  reversed 
and  reapplied  to  the  unauthorized 
portion.  If  after  reaplication  of  payments 
the  unauthorized  portion  is  not  paid  in 
full,  the  options  outlined  in  paragraph 
(a)  of  this  section  may  be  considered  for 
repayment  of  the  balance  of  the 
unauthorized  portion;  and  the 
authorized  portion  will  be  serviced  as 
an  outlined  loan.  See  §  1951.568  of  this 
subpart  for  instructions  on  setting  up 
separate  accounts. 


(3)  Unauthorized  interest  subsidy 
benefits  received.  When  the  borrower 
was  eligible  for  the  loan,  but  should 
properly  have  been  charged  a  higher 
interest  rate  than  that  shown  in  the  debt 
instrument  on  all  or  a  portion  of  the    - 
.  loan,  resulting  in  the  receipt  of 
unauthorized  interest  subsidy  benefits, 
the  case  will  be  handled  as  outlined 
below.  The  unauthorized  interest  rate 
will  be  corrected  to  the  interest  rate  in 
effect  on  the  date  the  original  loan  was 
approved  as  outlined  in  paragraph 
(aK3)(iii)  of  this  section. 

(i)  When  a  subsidized  interest  rate 
was  incorrectly  charged  on  the  entire 
loan,  all  payments  made  will  be 
reversed  and  reapplied  at  the  correct 
interest  rate;  and  future  installments  will 
be  scheduled  at  the  correct  interest  rate. 
After  reapplication  of  payments,  the 
loan  will  he  treated  as  an  authorized 
loan. 

(ii)  When  a  subsidized  interest  rate 
was  incorrectly  charged  on  only  a 
portion  of  the  loan,  the  Finance  Office 
will  be  instructed  by  the  County 
Supervisor  to  separate  the  loan  into  two 
portions,  with  the  correct  interest  rate 
established  for  the  portion  having  the 
incorrect  subsidized  interest  rate.  All 
payments  made  on  the  loan  being 
adjusted  will  be  reversed  and  reapplied, 
first  to  the  portion  with  the  corrected 
interest  rate.  After  reapplication  of 
payments  at  the  correct  interest  rate, 
both  portions  will  be  serviced  as 
authorized  loans. 

(iii)  Incorrect  interest  rates  will  be 
corrected  as  follows  referring  to  Exhibit 
C  of  this  Subpart  (available  in  any 
FmHA  office)  for  interest  rates  in  effect 
on  specific  dates: 

(A)  For  disaster  Emergency  (EM) 
loans,  to  the  rate  for  EM  annual 
production  loans. 

(B)  For  Operating  Loans — ^Limited 
Resource  (OL-LR),  to  the  rate  for  regular 
Operating  Loans  (OL). 

(C)  For  Farm  Ownership — Limited 
Resource  (FO-4JI),  to  the  rate  for  regular 
Farm  Ownership  fFO). 

(D)  For  all  other  types  of  FP  loans,  to 
the  correct  rate  for  the  type  loan 
involved  which  was  in  effect  when  the 
loan  was  approved. 

(b)  Inactive  borrower.  When  the 
individual  or  entity  does  not  have  an 
outstanding  account  in  the  records  of 
the  Finance  Office,  die  following  actions 
will  be  taken: 

(1)  Have  the  inactive  borrower 
execute  a  promissory  note  in  the  amount 
of  the  assistance  determined  to  be 
unauthorized  according  to  §  1951.557  of 
this  subpart  This  note  will  bear  interest 
at  the  rate  which  was  in  effect  for  the 
type  loan  associated  with  the 
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unauthorized  assistance  when  it  was 
approved.  The  term  will  not  exceed  10 
years  or  the  term  of  the  original  loan, 
whichever,  is  the  shorter  term. 

(2)  Take  the  best  lien  obtainable  on 
any  collateral  having  equity  value  to 
secure  the  note. 

§§1951.562-1951.567    (Reserved] 

§  1951.568    Account  adjustments  and 
reporting  retjuirements. 

When  a  final  determination  has  been 
made  that  unauthorized  assistance  has 
been  granted,  the  Finance  Office  will  be 
notified  of  necessary  account 
adjustments  as  outlined  in  this  section, 
depending  upon  whether  the  case  of 
unauthorized  assistance  was  identified 
by  OIC  in  an  audit  report  or  by  another 
means.  The  Fmance  Office  will  service 
the  accounts  as  prescribed  in  this 
section. 

(a)  Audit  cases.  Only  cases  of 
unauthorized  assistance  identified  by 
OIG  win  be  reported  to  the  Finance 
Office  by  submission  on  Form  FmHA 
1951-12  completed  in  accordance  with 
the  FMJ.  The  Finance  Office  will  fiag  the 
account  for  monitoring  and  reporting  as 
required.  Each  payment  reversed  will  be 
reapplied  as  of  the  original  date  of 
credit.  ^"L^an"  refers  to  an  account  with 
an  active  borrower  unless  specified  as 
"inactive."  If  the  borrower  has  arranged 
to  repay  in  a  lump  sum,  the  payment  will 
be  remitted  with  Form  FmHA  451-2, 
according  to  the  PML  Form  FmHA  1951- 
12  will  reflect  the  amount  and  the 
Schedule  Number. 

(1)  Entire  loan  unauthorized.  When 
the  entire  loan  is  unauthorized  because 
the  borrower  was  not  eligible  or  because 
the  loan  was  approved  for  unauthorized 
purposes,  and  continuation  is 
authorized,  the  Finance  Office  will  be 
advised  as  follows: 

(i)  Accelerated  repayment  agreement 
or  loan  rescheduled.  If  the  borrower  has 
executed  Form  FmHA  1965-11  for  loans 
secured  by  real  estate;  or  has  executed 
Form  FmH.\  1951-4  for  loans  not 
secured  by  real  estate,  the  form(s)  will 
be  prepared  and  distributed  according 
to  tite  FMIa.  attaching  the  original 
form(s)  to  Form  FmHA  1951-12. 

(ri)  Cantrmiation  with  loan  on  existing 
terms.  When  it  is  determined  that  all  the 
conditions  outlined  in  §  1951.558(b)  of 
this  Stfbpart  are  met  and  continuation 
with  t^  loan  on  the  existing  terms  is 
appi med,  the  servicrng  official  will 
submit  Form  FmHA  1951-12  to  the 
Finance  Office  to  reflect  this. 

{t)  Portion  of  loan  unauthorized. 
When  a  tean  is  to  be  separated  into 
autharrred  and  imauthorized  portions. 
^x  axiihijri-red  portion  will  retain  the 
origtnai  loan  number,  and  the  original 


principal  amount  will  he  reduced  by  the 
unauthorized  amoiuit.  A  new  loan  in  the 
onauthorized  amount  will  be  established 
as  the  unau^orized  loan  with  the  next 
available  number  assigned  by  the 
Finance  Office.  TViiHiiCffls -made  on  the 
loan  being  adjusted  will  be  reversed  and 
reapplied  first  to  the  unauthorised  loan. 
If  the  reapplication  of  payments  does 
not  pay  the  uftBirthorrired  loan  in  full, 
upon  receipt  of  Forms  FmHA  451-26, 
"Transaction  Record,"  showing  the 
balances  of  the  atfthoi^zed  and 
unauthorized  loans,  the  servicing  official 
will  proceed  under  the  provisions  of 
§  1951.561(aK2)  and  will  submit  a 
revised  Forrn  FmHA  1951-12  (along  with 
a  copy  of  &e  original  Form  FmHA  1951- 
12). 

(3)  Unauthorized  subsidy  benefits 
reoeived.  (i)  Entire  loan.  When  the 
interest  rate  on  an  entire  loan  is 
changed.  Form  FmHA  1951-12  will  be 
submitted  to  notify  the  Finance  Office  of 
the  correct  interest  rate  to  be  charged 
from  the  original  loan  closing  date. 
Payments  made  will  be  reversed  and 
reapplied  art  the  corrected  interest  rate, 
after  whicfa  the  unauthorized  subsidy 
ben^ts  will  be  reported  to  OIG  as 
resolved.  The  loan  will  then  be  treated 
as  «n  authorized  loan. 

(ii)  Portion  ofJoaa.  When  the  interest 
rate  on  only  a  portion  of  a  loan  must  be 
changed,  the  portion  which  has  the 
incorrect  interest  ratf  will  be 
estaUiabed  as  a  new  loan  at  the  correct 
interest  rate  ahown  on  Form  FmHA 
1951-12.  Payments  made  on  the  loan 
being  adjusted  will  be  reversed  and 
reapplied  first  to  the  loaD  with  the 
corrected  interest  rate.  Both  loans  will 
then  be  tceatad  as  audiorized  ioans. 

(4)  LiqmdatioD  pending.  When 
liquidation  is  initiated  under  tlie 
provisions  of  this  Subpart,  Form  FmHA 
1951-12  will  be  submilted  to  advise  the 
Finance  Office  to  eslablish  tlte 
unauthorized  assistance  account  This 
account  will  be  flagged  "FAP" 
(Foreclosure  Action  Pending)  or  "CAP" 
(Court  Action  Pending),  as  applicable. 

(5)  Liquidation  not  initiated.  Cases  in 
which  liquidation  would  normally  be 
initiated,  but  where  it  is  ru)t  because  of 
the  provisions  of  §  1951.558  (c)(l)(iv)(A) 
or  (cMl)(iv](B)  of  this  subpart,  wfll  be 
adjusted  according  to  §  1951.561  (a)(2)  or 
(a)(3)  of  this  subpart  and  this  section, 
and  the  adjustments  will  be  reflected  on 
Form  FmHA  1951-12.  In  this  instance 
only,  account  adjustments  will  be  made 
even  though  the  borroweY  does  not  sign 
Form  FmHA  1951-12  and  any  related 
documents. 

(6)  Establishment  of  account  of 
inactive  borower.  (i)  When  an  inactive 
borrower  agrees  to  repay  unauthorized 
assistance  and  executes  documents  to 


evidence  such  an  obligation.  Form 
FmHA  1951-12  will  reflect  this,  and  the 
Finance  Office  will  establish  or  the 
account  according  to  the  terms  indicated 
on  Form  FmHA  1951-12. 

(ii)  When  a  judgment  is  obtained 
against  such  a  borrower  Form  FmHA 
1955-20.  "Notice  of  Judgment."  will  be 
prepared  and  distributed  in  accordance 
with  the  FMI  to  establish  a  judgment 
account. 

(7)  Payments  on  authorized  and 
unauthorized  loans  concurrently.  When 
a  borrower  has  both  authorized  and 
unauthorized  loans  outstanding, 
installments  may  be  scheduled  to  be 
paid  concurrently  on  all  loans.  Payments 
may  be  adjusted  by  means  of 
rescheduling  or  reamortizing  to  coincide 
with  the  borrower's  repayment  ability 
according  to  serviciiig  regulations  for  the 
type  loan  involved.  The  County 
Supervisor  will  complete  Form  FmHA 
451-2  so  that  payments  received  will  be 
applied  first  to  the  unauthorized  loan 
account  to  maintaio  it  carreDt,  with  tfie 
remainder  of  the  payment  apiplied  to  the 
other  loan(s). 

(8)  Reporting.  At  prescribed  intervals, 
the  Finance  Office  will  report  to  the  OIG 

.  on  the  status  of  cases  mvolving 
unauthorized  assistance  which  were 
identified  by  OIG  in  audit  reports.  For 
reporting  purposes,  the  following 
applies: 

(i)  For  an  imautiioriised  loan  account 
established  ts  provided  in  paragraphs 
(a)  (1),  (2),  or  (6)  of  this  section,  reporting 
will  be  as  foUows: 

(A)  When  unauthorized  assistance  is 
paid  m  full,  it  will  be  reported  on  tiie 
next  scJieduled  report  only,  giving  the 
amount  collected. 

(B)  When  unauthorized  assistance  is 
to  be  repaid  under  an  accelerated 
repayment  agreement,  the  unpaid 
balance  will  be  reported  initially  and 
the  collections  and  status  will  be 
included  on  each  scheduled  report  until 
the  accouirt  is  paid  in  full. 

(C)  When  continuation  with  the  loan 
on  existing  terms  is  approved,  or  after  a 
loan  is  rescheduled  or  reamortized.  it 
will  be  reported  as  resolved  on  the  next 

'  scheduled  report,  and  no  further 
reporting  is  required. 

(ii)  For  unauthorized  subsidy  cases  as 
provided  in  paragraph  (a)(3)  of  this 
section,  when  the  unauthorized  amount 
has  been  repaTd,  or  payments  have  been 
reversed  and  reapplied  at  the  correct 
interest  rate,  the  unauthorized  subsidy 
will  be  reported  as  resolved  on  the  next 
scheduled  report.  No  further  reporting  is 
required. 

(iii)  When  an  account  is  established 
with  liquidation  action  pending  as 
provided  in  paragraph  {a)(4)  of  this 
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section,  the  status  will  be  included  on 
each  scheduled  report  until  the 
liquidation  is  completed  or  the  account 
is  otherwise  paid  in  full. 

(iv)  When  liquidation  is  not  initiated 
as  provided  in  paragraph  (a)(5)  of  this 
section,  it  will  be  reported  on  ihe  next 
scheduled  report  (along  with  collections, 
if  any).  No  fu^er  reporting  is  required. 

(b)  Nonaudit  cases.  Basically, 
servicing  options  which  may  be  used  are 
the  same  for  audit  and  nonaudit  cases; 
however,  when  receipt  of  unauthorized 
assistance  is  identified  by  a  means  other 
than  an  OIG  audit  report  the  Finance 
Office  will  be  notified  only  if 
adjustments  to  an  account  or 
reinstatement  of  an  inactive  account  are 
necessary.  Once  adjustments  are  made 
as  provided  in  this  paragraph,  the 
loan(8)  will  be  treated  as  an  authorized 
loan(8).  Each  payment  reversed  will  be 
reapplied  as  of  Uie  original  date  of 
credit.  After  payments  are  reversed  and 
reapplied,  the  servicing  official  will 
receive  Forms  FmHA  451-26  from  the 
Finance  Office  reflecting  the  accoimt 
status. 

(1)  Account  adjustments  will  be 
handled  as  follows: 

(i)  When  a  change  in  interest  rate  is 
necessary,  retroactive  to  the  date  of 
loan  closing  on  all  or  a  portion  of  a  loan. 
Form  FmHA  1951-13  will  be  completed 
according  to  the  FMI  and  submitted  to 
the  Finance  Office.  Payments  will  be 
reversed  and  reapplied  accordingly. 

(ii)  For  accounts  to  be  rescheduled  or 
reamortized.  Forms  FmHA  1951-4,  or 
1965-11,  as  applicable,  will  be  prepared 
and  submitted  in  accordance  with  the 
respective  FMI, 

(iii)  When  an  inactive  borrower 
agrees  to  repay  unauthorized  assistance 
and  executes  docimients  to  evidence 
such  an  obligation,  the  County 
Supervisor  will  notify  the  Finance  Office 
by  memorandum,  attaching  a  copy  of  the 
promissory  note.  The  Finance  Office  will 
establish  or  reinstate  the  account 
according  to  the  terms  of  the  promissory 
note. 

(iv)  If  a  loan  is  paid  in  full,  the 
remittance  will  be  handled  in  the  same 
manner  as  any  other  final  pajrment. 

(2)  A  delinquency  created  through 
reversal  and  reapplication  of  payments 
to  effect  corrections  outlined  in 
paragraph  (b)(1)  of  this  section  will  be 
serviced  according  to  the  applicable 
servicing  regulations  for  the  type  loan 
involved. 

§1951^9    ExceptkMi  authority. 

The  Administrator  may  in  individual 
cases  make  an  exception  to  any 
requirement  or  provision  of  this  Subpart 
which  is  not  mconsistent  with  the 
authorizing  statute  or  other  applicable 
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law  if  the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversdy  effect  the 
Government's  interest.  The 
Administrator  will  exercise  this 
authority  only  at  the  request  of  the  State 
Director  and  on  the  recommendation  of 
the  appropriate  Program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  by  the  State 
Director  and  supported  with 
documentation  to  explain  the  adverse 
effect  on  the  Government's  interest, 
propose  alternative  coiuses  of  action, 
and  show  how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted. 

S§  1951.570-1951.599    [ReMrvMl] 

» 1961.600    0MB  control  number. 

The  collection  of  information 
requirements  in  this  r^iulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  057S-0102. 

Exhibits  A.  B.  C  and  O 

Note.— Exhibits  A,  B,  C  and  D  do  not 
appear  in  the  Code  of  Federal  Regulations. 

Subpart  M— Servicf  ng  Cases  Whera 
Unauthortzad  Loan  or  Other  Financial 
Assistance  Waa  Recatved— Single 
Family  Housing 

48.  In  S  1951.612  paragraph  (a)(l)(i)  is 
revised  to  read  as  follows: 

§1951.612    Servicing  optione  in  neu  of 
iquidetion  or  legal  action  to  coReet 
•        *        •        ♦        • 

(a)  Servicing  SFH  cases  involving 
unauthorized  assistance. 

(!)*•• 

(i)  If  the  recipient's  income  was  above 
the  moderate-income  level  but  the 
recipient  was  otherwise  eligible  and  the 
loan  was  approved  for  authorized 
purposes,  a  loan  closed  before 
November  30, 1983,  will  be  converted  to 
an  "above-moderate"  RH  loan.  A  loan  iij 
this  category  which  was  closed  after 
November  30, 1983,  will  be  converted  to 
"Non  Program"  (NP)  loan.  In  either  case, 
the  interest  rate  from  Exhibit  C  of  this 
subpart  (available  in  any  FmHA  office) 
which  was  in  effect  on  the  date  the  loan 
was  approved  will  be  used  and  the  final 
due  date  of  the  original  loan  will  be 
unchanged.  The  change  in  interest  rate 
will  be  accomplished  according  to 
i  1951.618  (a)(l)(iii)  or  (b)(l)(i)  of  this 
Subpart,  as  applicable.  If  unauthorized 
interest  credits  are  also  involved,  that 
will  be  serviced  simultaneously 
according  to  paragraph  (a)(2)  of  this 
section  so  that  payments  are  reversed 
and  reapplied  only  once.  A  delinquency 
created  through  these  actions  will  be 


serviced  according  to  Subpart  G  of  Part 
1951  of  this  chapter. 

49.  In  S  1951.618  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


9 1951.618    Account  adfustments 
reporting  requiramenta. 


(a)  •  — 

(2)  Unauthorized  subsidy  benefits 
received  through  use  of  incorrect 
interest  rote.  When  the  interest  rate  on  a 
loan  is  changed.  Form  FmHA  1951-12 
will  be  submitted  to  notify  the  Finance 
Office  of  the  correct  interest  rate  to  be 
charged  from  the  loan  closing  date. 
Payments  made  will  be  reversed  and 
reapplied  at  the  corrected  interest  rate, 
after  which  the  unauthorized  subsidy 
benefits  will  be  reported  to  OIG  as 
resolved.  The  loan  will  then  be  treated 
as  an  authorized  loan.  When  a  loan  is 
converted  to  above-moderate  RH  or  NP, 
the  loan  must  be  identified  and  serviced 
by  the  servicing  official  accordingly. 


PART  1955— PROPERTY 
MANAGEMENT 

50.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

AuAority:  7  USC  198S;  42  USC  14a0;  5  USC 
301;  7  CFR  2.23:  7  CFR  2.7a 

Subpart  A— Liquidation  of  Loans 
Secured  by  Real  Estate  and 
Acqulaitlon  of  Real  and  Chattel 
Property 

51.  S  1955.2  is  revised  to  read  as 
follows: 

§1955.2    Policy.  '] 

When  it  has  been  determined  in  ': 

accordance  with  applicable  loan 
servicing  regulations  that  further 
servicing  will  not  achieve  loan 
objectives  and  that  voluntary  sale  of  the 
property  by  the  borrower  (except  for 
Multiple  Family  Housing  (MFH)  loans 
subject  to  prepayment  restrictions) 
cannot  be  accompUshed,  the  loan(s)  will 
be  liquidated  through  volimtary 
conveyance  of  the  property  to  FmHA  or 
by  foreclosure  as  outlined  in  this 
Subpart.  For  MFH  loans  subject  to  the 
prepayment  restrictions,  voluntary 
liquidation  may  be  accompUshed  only 
through  voluntary  conveyance  to  FmHA 
in  accordance  with  applicable  portions 
of  §  1955.10  of  this  subpart.  Non 
program  loan  debtors  will  be  liquidated 
as  provided  in  §  1872.20(b)(6)  of  Part 
1872  of  tiiis  chapter  (FmHA  Instruction 
465.1). 

52.  In  1955.3,  Paragraph  (d)  is  revised 
to  read  as  follows: 
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§1»SS.3    Ocfliiilton. 

*  *        •        •        * 

(d)  Loans  to  iadividuals.  farm 
Ownership  (FO),  SoU  and  Water  (SW), 
Recreation  (RLJ,  Special  Livestock  (SLJ, 
Economic  Opportunity  (EO).  Operating 
(OL).  EieBgency  (EM),  Economic 
Emergency  (EE).  «nd  Rural  Housing 
loans  for  farm  service  buildings  (RHF). 
whether  to  individuals  or  entities, 
referred  to  ia  iiua  Subpart  as  Fanner 
Programs  (FP)  loaos:  Land  Conservation 
and  Development  (LCD];  and  Single- 
Family  Housing  (^H^  including  both 
Sections  5Q2  and  504  loans. 

*  «        *        *        * 

53.  In  §  fai  igS5.}0,  the  introductory 
text  and  paragraph  (fX2)(ii)(A){3)  are 
revised  and  para^vpfa  (d)(6i)  is 
redesignated  as  (d)f9)  and  a  new 
paragraph  .(d)(B)  is  added  to  read  as 
follows: 

§  1955.10   Voluntary  conve>ance  of  real 
property  liy  the  borrower  to  tlie 

VoHinlary  conveyance  is  a  method  of 
liquidation  by  which  title  to  security  is 
transferred  to  the  government.  FmHA 
will  not  make  a  demand  on  a  borrower 
to  voluntarily  convey.  A  voluntary 
conveyance  should  be  accepted  only 
after  all  available  servicing  actions 
outlined  in  the  respective  program 
servicing  regulations  have  been  used  or 
considered  and  it  is  determined  the 
borrower  will  not  be  successiul.  The 
borrower  should  also  have  been 
encouraged  to  transfer  or  s^  the 
property  (subject  to  any  prepayment 
restrictions  of  the  respective  loan 
program).  The  borrower  will  be 
informed  by  the  servicing  official  of 
apparent  equity  in  the  property,  if  any. 
Before  a  voluntary  conveyance  from  a 
farmer  prqgram  loan  borrower  can  be 
accepted,  the  borrower  must  be  sent 
Form  FmHA  1924-14,  "Notice— Farmer 
Program  Servicing  Options  Including 
Deferrals  and  Borrower 
Responsibilities."  This  form  will  not  be 
sent  to  borrowers  who  received 
unauthorized  assistance  as  determined 
under  Subpart  L  of  Part  1951  of  this 
chapter. 

*  •        «        «        * 

(d)  *  *  * 

t8)  Farmer  program  loan  borrowers 
who  voluntarily  convey  after  receiving 
Form  FmHA  1924-25,  "Notice  of  Intent 
to  Take  Adverse  Action."  must  property 
complete  and  return  Form  FmHA  1924- 
26,  "Borrowers  Acknowledgement  of 
Notice  of  Infteot  to  Take  Adverse 
Action." 

*  •        ♦        *        •  _ 

(!)••• 
(Z)*  •  • 


(ir  *  * 

(A)  *  *  * 

p)  Borrower's  oUer  of  vokiatary 
conveyance  (consisting  of  applicable 
items  outlined  in  para^^phs  (d)(1) 
through  {d)MA)  of  tkis  section): 

54.  in  1 11S5.15,  tbe  introductory  text, 
the  introduder;^  text  of  paragraphs  (b). 
(d)(2)  and  (d)(3)  are  revised  and 
paragraph  ;(d)(2)(rv)  is  ackled  to  read  as 
follows: 

§  1955.15    Foradosura  by  tba  Govemmant 
of  Joans  aacurad  by  real  aatate. 

Foreclosure  will  be  inititated  when  all 
reasonable  e^orts  have  failed  to  have 
the  borrower  voluntarily  liquidate  the 
loan  through  sale  of  the  property, 
voluntary  convejiance,  or  by  entering 
into  an  accderated  repayment 
agreement  nhen  applicable  servicing 
regulations  permit  and  when  either  a 
net  recovery  can  be  made  or  when 
failure  to  foireclose  wouH  adversely 
affect  PmHA  programs  in  the  area.  Also, 
in  Farmer  Program  cases,  (except 
graduation  cases  under  Subpart  F  of 
Part  1951  of  this  Chapter),  the  borrower 
must  have  received  Forms  FmHA  1924- 
14. 1924-25.  and  1024^26.  and  any  appeal 
must  have  been  coocluded. 
***** 

(b)  Problem  case  report.  Wben 
foreclosure  is  recommended,  the 
servicing  official  will  prepare  Form 
FmHA  1955-2  for  Fanner  Program  or 
SFH  loans.  Exhibit  A  to  this  subpart  for 
MFH  loans,  or  E^dabit  A  of  FmHA 
Instruction  1951-E  (available  in  any 
FmHA  office)  for  other  organization 
loans.  If  chattel  security  is  also 
involved.  Forms  FmHA  455-1.  "Request 
for  Legal  Action";  455-2,  "Evidence  of 
Conveasion":  and  455-22,  "Information 
for  Litigation":  as  applicable  to  the  case, 
win  be  pre;pared  in  accordance  with  the 
respective  FMIs  and  made  a  part  of  the 
problem  case  submission.  A  statement 
must  be  included  by  the  servicing 
official  in  the  narrative  that  all  servicing 
actions  rei}uired  by  FmHA  loan 
servicing  regulations  have  been  taken 
and  all  required  notices  given  to  the 
borrower. 
***** 

(d)  *  *  * 

(2J  Accelerob'on  of  account.  Subject  to 
paragraphs  (d)(2)(i).  (dj(2)(ii),  and 
(d)(2)(iii)  of  this  section,  the  account  will 
be  accelerated  asing  a  notice 
substantially  similar  to  Exhibits  B,  C.  D, 
or  E  of  this  subpart  (ovailable  in  any 
FmHA  office],  as  appropriate,  to  be 
signed  by  the  officiai  who  approved  the 
foreclosure.  Loans  secured  by  chattels 
must  be  aocelecatad  at  ihe  same  time  as 
loans  secured  by  real  estate  in 


aocordaaoe  vri&\  f  1872.17(e)  of  Part  1172 
of  this  chapter  (FmHA  Instruction  46S.1). 
The  notice  will  be  sent  by  certified  mail, 
return  receipt  requested,  to  each  obhgor 
individually,  addressed  to  the  last 
known  adibess.  If  di^rent  from  the 
property  address  and /or  the  address  the 
Finance  Office  uses,  a  copy  of  the  notice 
will  also  be  marled  to  the  property 
address  and  the  address  currently  used 
by  d»e  Finance  Office,  (fa  chattel 
liquidation  cases  which  have  been 
referred  for  civil  action  under  Subpart  A 
of  Part  1962  of  this  chapter,  that  the 
Finance  Office  will  be  sent  a  copy  of 
Exhibit  D  or  E.  Comity  Office  and 
Finance  Office  loan  records  will  be 
adjusted  to  mature  the  entire  debt  in 
such  cases.)  If  a  signed  receipt  for  at 
least  one  of  these  acceleration  notices 
sent  by  certified  mail  is  received,  no 
further  notice  is  required.  If  no  receipt  is 
received,  a  copy  of  the  acceleration 
notice  will  be  sent  by  regalar  mail  to 
each  address  to  which  the  certified 
notices  were  sent.  This  type  mailing  will 
be  docamented  in  the  file.  A  State 
Supplement  may  be  issued  if  OGC 
advises  different  or  additional  language 
or  format  is  required  to  comply  with 
State  laws  or  if  notice  and  mailing 
instructions  are  different  from  that 
outlined  in  this  paragraph.  A  conformed 
copy  of  die  acceleration  notice  will  be 
forwarded  to  the  servicing  official  and, 
except  for  Farmer  Program  cases,  to  the 
hearing  officer  identified  in  the  notice 
according  to  Subpart  B  of  Part  1900  of 
this  chapter.  Farmer  Program  appeals 
win  be  concluded  before  acceleration. 
For  MFT1  loans,  a  copy  of  the 
acceleration  letter  will  also  be 
forwarded  to  the  National  Office.  ATTN: 
MFH  Servicing  and  Property 
Management  Division,  for  monitoring 
purposes.  Accounts  may  be  accelerated 
aa  follows:  ■ 


(iv)  If  a  borrower  has  both  a  non- 
farmer  program  loan  and  a  Fanner 
Program  loan(8)  that  are  secured  with 
the  same  real  estate,  the  non-farmer 
program  loan  must  be  accelerated  at  the 
same  time  the  bonower  is  sent  Form 
FmHA  1924-25.  One  appeal  hearing  and 
one  review  will  be  held  for  both  adverse 
actions. 

(3)  Offers  by  borrower  after 
acceleration  of  account.  After  die 
account  is  accelerated  the  servicing 
official  will  accept  no  payment  for  less 
than  the  unpaid  loan  balance,  unless 
State  law  requires  that  foreclosure  be 
withdrawn  if  the  account  is  brought 
current  aiul  a  State  Si^^Iement  is  issued 
to  apecify  this  requirement.  If  payments 
are  /nistoAesyy  accepted  and  credited  to 
the  borrower's  account,  ao  waiver  ur 
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prejudice  to  any  rights  which  the  United 
Statea  may  have  for  breach  of  any 
promissory  note  or  covmant  in  the  real 
estate  instruments  will  result  and  FmHA 
may  proceed  as  though  no  such  payment 
had  been  made.  The  servicing  official 
will  notify  the  approval  official  of  any 
other  offer.  This  includes  a  request  by 
the  borrower  for  an  extension  of  time  to 
accomplish  voluntary  liquidation  or  a 
proposal  to  cure  the  default(8).  For 
Farmer  Program  cases,  no  time  for 
voluntary  liquidation  is  authorized  after 
acceleration.  For  all  other  cases,  the 
approval  official  will  decide  whether  or 
not  the  borrower's  ofia  will  be  accepted 
and  servicing  of  the  loan  reinstated  or 
whether  foreclosure  will  be  delayed  to 
give  the  borrower  additional  time  to 
voluntarily  liquidate  as  authorized  in 
servicing  regulations  for  the  type  loan(8) 
involved.  If  an  c^er  from  the  borrower 
is  received  after  the  case  has  been 
referred  to  OGC  the  approval  official 
will  consult  OGC  before  accepting  or 
rejecting  the  offer.  In  all  cases  the 
approval  official  will  notify  the  servicing 
official  of  the  decision  made.  For  MFH 
loans,  the  National  Office  will  be 
advised  when  foreclosure  is  withdrawn. 
When  an  account  is  reinstated  under 
this  section,  the  servicing  official  will 
grant  or  reinstate  assistance  for  which 
the  borrower  qualifies,  such  as  interest 
credit  on  an  SFH  loan.  When  granting 
interest  credit  in  such  a  case: 


55.  In  §  1955.18  paragraph  (f)  is  revised 
to  read  as  follows: 

§1955.18    Actions  required  after 
acquisition  of  property. 

♦        ♦        •        »        • 

[f]  Unsatisfied  account  Farmer 
program  loan  borrowers  will  be  sent  a 
letter  similar  to  Exhibit  F  of  this  subpart 
(available  in  any  FmHA  office]. 
Unsatisfied  account  balances  will  be 
settled  in  accordance  with  Part  1864  of 
this  Chapter  (FmHA  Instruction  456.1)  of 
the  account  will  be  reclassified  to 
collection-only  by  submitting  Form 
FmHA  404-1,  "Case  Reclassification. "  to 
the  Finance  Office.  After  reclassification- 
to  collection-only.  Form  FmHA  450-ia 
"Advice  of  Borrower's  Change  of 
Address  or  Name,"  or  for  MFH.  Form 
FmHA  1944-54,  "Multiple  Family 
Housing  Change  of  Borrower  Name/ 
Case  Number/ftoject  Number/Loan 
Number."  will  be  submitted  to  the 
Finance  Office  to  fmnish  the  borrower's 
new  address,  if  known.  Collection-only 
accounts  will  be  serviced  in  accordance 
with  §  1951.7  of  Subpart  A  of  Part  1951 
of  this  chapter. 


5A.  In  S  19e&2etlM  introductory  text 
of  paragraph  (b)  and  paragr^  (fM^(v) 
are  revised  to  read  as  follows: 

§1955.20    Acquisitkm  of  Gfaattat  property. 

(b)  Voluntary  conveyance.  Voluntary 
conveyance  of  chattels  will  be  accepted 
only  when  the  borrower  can  convey 
ownership  free  of  other  liens  and  the 
borrower  can  be  released  from  Hability 
under  the  conditions  set  forth  in 
§  1955.10(f)(2)  of  this  subpart.  Payment 
of  other  lienholders'  debts  by  FmHA  in 
order  to  accept  Voluntary  Conveyance 
of  chattels  is  not  authorized.  Before  a 
voluntary  conveyance  from  a  farmer 
program  loan  borrower  can  be  accepted, 
the  borrower  must  be  sent  form  FmHA 
1924-14. 
***** 

(f)  .  .  * 

(2)  *   *   * 

(v)  When  the  sale  is  being  conducted 
under  the  terms  of  Form  FmHA  455-3, 
"Agreement  for  Sale  by  Borrower 
(Chattels  and/or  Real  Estate)". 


Subpart  B— Managemant  of  Property 

57.  In  §  1955.80  para^^phs  (d)(1)  and 
(d)(2)  are  revised  to  read  as  follows: 

§1955.80    Manaeemenl  af  inventory 
ctiattel  property. 

(d)  •  •  • 

(1)  Losses  and  increases.  Increases  in 
inventory  resulting  from  the  birth  of 
livestock  vsrill  be  noted  on  the  original 
list  of  acquired  chattel  property  in  the 
inventory  file,  as  well  as  any  losses. 
These  entries  wiH  be  dated. 

(2)  Sales.  All  sales  of  chattel  property 
will  be  reported  on  Form  FmHA  1955-50, 
"Advice  of  Inventory  Property  Sold,"  in 
accordance  writh  the  FMI  and  Subpart  C 
of  this  part  and  recorded  on  the  original 
list  of  acquired  chattel  property  in  the 
inventory  file. 

Subpart  C— Oiapoaal  of  Inventory 
Property 

§1955.103    [Amended] 

58.  §  1955.103  is  amended  in  the  last 
sentence  of  paragraph  (h),  by  removing 
the  words.  "Other  Real  Estate  (ORE) " 
and  inserting  in  their  place  the  words 
"Non  Program  Loans  (NP)". 

§1955.107    [Amendsdl 

59.  §  1955.107  is  amended  in  the  last 
sentence  of  paragraph  (a)  by  removing 
the  words  "ORE  loans"  and  inserting  in 
their  place  the  words.  "NP  loans. ' 


91955.106    [Amended] 

60.  §  1955.108  is  amended  in 
paragraph  (gj  by  removing  the  words, 
"ORE  loans"  and  inserting  in  their  place 
the  words,  "NP  loans". 

§1955.118    [Aroendad] 

61.  §  1955.118  is  amended  in 
paragraph  (g)  by  removing  the  words, 
"ORE  loans"  and  inserting  in  their  place 

the  words,  "NP  loans." 

PART  1960— GENERAL  [RESERVED] 

62.  Psirt  1960  is  removed  and  resen'ed. 
PART  1962— PERSONAL  PROPERTY 

63.  The  authority  citation  for  Part  1962 
is  revised  to  read  as  follows 

Authority:  7  U.S.C.  19B9;  5  U.&C  301:  7  CFR 
2.23;  7  CFR  2.70 

Subpart  A— Servicing  and  Liquidation 
ofChattslSacurity 

64.  Sections  1982.1  through  1962.50  are 
revised  to  read  as  follows  (Exhibits  A.  B, 
and  C  remain  imchanged  and  Exhibit  D 
is  added  but  does  not  appear  in  the 
Code  of  Federal  Regulations.  Exhibit  D 
will  be  available  in  any  FmHA  office.): 

PART  1962— PBtSONAL  PROPERTY 

Sut)part  Ar-Servicint  and  UqMMelien  el 
ClMttel  Security 

Sec. 

1962.1  Purpose. 

1962.2  Policy. 

1962.3  Authorities  and  responsibilities. 

1962.4  Dennitions. 

1962.5  Security  instnuneats. 

1962.6  Liens  and  assignments  on  chattel 
property. 

1962.7  Securing  unpaid  balances  on 
unsecured  loans. 

196Z.8    Liens  on  real  estate  for  additionai 

security. 
1962.9    Liens  on  chattel  property  as  secimty 

for  a  real  estate  loan. 
1962.10-1962.11    [Reserved] 

1962.12  Marking  ASCS  peanut  and  tobacco 
marketing  cards. 

1962.13  Lists  of  borrowers  given  to  business 
firms. 

1962.14  Account  and  security  information  in 
UCC  cases. 

1962.15  [Reserved] 

1962.16  Accounting  by  Count)'  Supervisor. 

1962.17  Disposal  of  chattel  security,  use  of 
proceeds  and  release  of  Hen. 

1962.18  Unapproved  disposittos  of  chattel 
security. 

1962.19  Claims  against  Comniodity  Credit 
Corporation  (CCCJ. 

1962.20-1962.25     [Re8er\'ed] 

1962.26  Correcting  errors  in  security 
instruments. 

1962.27  Termination  or  satisfaction  of 
chattel  security  instmments. 

1962.28  Reserved. 
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Sec. 

1962.29  Payment  of  fees  and  insurance 
premiums. 

1962.30  Subordination  and  waiver  of  FmHA 
liens  of  chattel  security. 

1962.31-1962.33    [Reserved] 

1962.34    Transfer  of  chattel  security  and  EO 

property  and  assumption  of  debts. 
1962.35-1962.39    (Reserved] 

1962.40  Liquidation. 

1962.41  Sale  of  cha  ttel  security  or  EO 
property  by  borrowers. 

1962.42  Repossession,  care,  and  sale  of 
chattel  security  or  EO  property  by  the 
County  Supervisor. 

1962.43  Liquidation  of  chattel  security  or  EO 
property  by  other  parties. 

1962.44  Distribution  of  liquidation  sale 
proceeds. 

1962.45  Reporting  sales. 

1962.46  Deceased  borrowers. 

1962.47  Bankruptcy  and  insolvency. 

1962.48  (Reserved] 

1962.49  Civil  and  criminal  cases. 

1962.50  (Reserved] 

E.xhibil  A — Memorandtmii  of  Understanding 
Between  Commodity  Credit  Corporation  and 
Farmers  Home  AdministratioD 

Appendix  1 — Furnishing  Notice  or 
Information  to  Commodity  Credit 
Corporation. 

Exhibit  B — Memorandum  of  Understanding 
and  Blanket  Commociity  Lien  Waiver 

Exhibit  C — Memorandum  of  Understanding 
Between  Farmers  Home  Administration  and 
Commodity  Credit  Corporation — Rotation  of 
Grain  Crops 

Exhibit  D— Notice  to  Borrower's  Attorney 
Regarding  Loan  Servicing  Options 

Note. — Exhibits  A,  B,  C.  and  D  do  not 
appear  in  the  Code  of  Federal  Regulations. 

Subpart  A— Servicing  and  Uquidation 
of  Chattel  Security 

§1962.1    Purpose. 

This  subpart  delegates  authorities  and 
gives  procedures  for  servicing,  care,  and 
liquidation  of  Farmers  Home 
Administration  (FmHA)  chattel  security. 
Economic  Opportimity  (EO)  loan 
property,  and  note  only  loans. 

§1962.2    Policy. 

Chattel  security,  EO  property  and  note 
only  loans  will  be  serviced  to 
accomplish  the  loan  objectives  and 
protect  FmHA's  financial  interest.  To 
accomplish  these  objectives,  security 
will  be  serviced  in  accordance  with  the 
security  instruments  and  related 
agreements,  including  any  authorized 
modifications,  provided  the  borrower 
has  reasonable  prospects  of 
accomplishing  the  loan  objectives, 
properly  maintains  and  accounts  for  the 
security,  and  otherwise  satisfactorily 
meets  the  loan  obligations  including 
repaj-menL 


§196Z3    AuttwrltlMandrMpofMibimiM. 

(a)  Redelegatjon  of  authority. 
Authority  will  be  redelegated  to  the 
maximum  extent  possible  consistent 
with  program  requirements  and 
available  resources.  The  State  Director, 
District  Director  and  County  Supervisoi 
are  authorized  to  redelegate,  in  writing, 
any  authority  delegated  to  them  in  this 
subpart  to  any  employee  determined  by 
them  to  be  qualified. 

(b)  Responsibilities. — (1)  FmHA 
personnel.  The  State  Director,  District 
Director  and  Coiuity  Supervisor  are 
responsible  for  carrying  out  the  policies 
and  procediu^s  in  this  subpart. 

(2)  Borrower.  The  borrower  is 
responsible  for  repaying  the  loans, 
maintaining,  protecting,  and  accounting 
to  FmHA  for  all  chattel  security,  and 
complying  with  all  other  requirements 
specified  in  promissory  notes,  security 
instruments,  and  related  documents. 

(c)  Exception  authority.  The 
Administrator  may,  in  individual  cases, 
make  an  exception  to  any  requirement 
or  provision  of  this  subpart  which  is  not 
inconsistent  with  the  authorizing  statute 
or  other  applicable  law  if  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  The 
Administrator  will  exercise  this  auhority 
only  at  the  request  of  the  State  Director 
and  on  the  recommendation  of  the 
appropriate  program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  by  the  State 
Director  and  supported  with 
documentation  to  explain  the  adverse 
effect  on  the  Government's  interest, 
propose  alternative  courses  of  action, 
and  show  how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted. 

§1962.4    DcfinltkMW. 

(a)  Abandonment.  Voluntary 
relinquishment  by  the  borrower  of 
control  of  security  or  EO  property 
without  providing  for  its  care. 

(b)  Acquired  chattel  property.  Former 
security  or  EO  property  of  which  FmHA 
has  become  the  owner  (See  §  1955.20  of 
Subpart  A  of  Part  1955  of  this  chapter). 

(c)  Borrower.  Individual(s), 
corporation,  cooperative,  or  partnership 
that  is  (are)  liable  for  the  loan(s)  or  any 
part  thereof. 

(d)  Chattel  security.  Chattel  property 
which  may  consist  of,  but  is  not  limited 
to,  inventory:  accounts;  contract  rights: 
general  intangibles;  crops;  livestock: 
fish;  farm,  business,  and  recreational 
equipment;  and  supplies,  and  which  is 
covered  by  financing  statements  and 
security  agreements,  chattel  mortages. 
and  other  security  instruments. 


(e)  Civil  action.  Court  proceedings  to 
protect  FmHA's  financial  interests  such 
as  obtaining  possession  of  property  from 
borrowers  or  third  parties,  judgments  on 
indebtedness  evidenced  by  notes  or 
other  contracts  or  judgments  for  the 
value  of  converted  property,  or  judicial 
foreclosure.  Bankruptcy  and  similar 
proceedings  to  impound  and  distribute 
the  bankrupt's  assets  to  creditors  and 
probate  and  similar  proceedings  to 
settle  and  distribute  estates  of 
incompetents  or  of  decendents  under  a 
will,  or  otherwise,  and  pay  claims  of 
creditors  are  not  included. 

(f)  Criminal  action.  Prosecution  by  the 
United  States  to  exact  punishment  in  the 
form  of  fines  or  imprisonment  for 
alleged  violations  of  criminal  statutes. 
These  include  but  are  not  limited  to 
violations  such  as: 

(1)  Unauthorized  sale  of  security. 

(2)  Purchase  of  security  with  intent  to 
defraud  and  without  paymen)  of  the 
purchase  price  to  FmHA; 

(3)  Falsification  of  assets  or  liabilities 
in  loan  applications: 

(4)  Application  for  a  loan  for  an 
authorized  purpose  with  intent  to  use 
and  use  of  loan  funds  for  an 
unauthorized  purpose; 

(5)  Decision  after  obtaining  a  loan  to 
use  and  using  the  funds  for  an 
unauthorized  purpose  and  then  making 
false  statements  regarding  their  use; 

(6)  By  scheme,  trick,  or  other  device, 
covering  up  or  concealing  misuse  of 
funds  or  authorized  dispositions  of 
security  or  EO  property  or  other  illegal 
action;  or 

(7)  Any  other  false  statements  or 
representations  relating  to  FmHA 
matters.  To  establish  that  a  criminal  act 
was  committed  by  selling  EO  property, 
it  is  necessary  to  show  that  the 
borrower,  at  the  time  the  loan  agreement 
or  the  check  on  the  supervised  bank 
account  was  signed,  intended  to  sell  the 
property  in  violation  of  the  loan 
agreement.  The  Federal  criminal  statute 
of  limitations  bars  institution  of  criminal 
action  5  years  after  the  date  the  act  was 
committed.  Unauthorized  disposition  of    . 
even  minor  items  by  the  borrower  will 

be  considered  criminal  violations. 

(g)  Default.  Failure  of  the  borrower  to 
observe  the  agreements  with  FmHA  as 
contained  in  notes,  security  instruments, 
and  similar  or  related  instruments.  Some 
examples  of  default  or  factors  tO 
consider  in  determining  whether  a 
borrower  is  in  default  are  when  a 
borrower: 

(1)  Is  delinquent,  and  the  borrower's 
refusal  or  inability  to  pay  on  schedule, 
or  as  agreed  upon,  is  due  to  lack  of 
diligence,  lack  of  sound  farming  or  other 
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operatioo.  or  other  citcum&Uncea  wilhin 
the  borrower's  control. 

(2)  Ceases  to  conduct  farming  or  other 
operations  for  which  the  loan  was  made 
or  to  carry  out  approved  changed 
operations. 

(3)  Has  disposed  of  security  or  EO 
property  without  PmHA  ^>provaI,  has 
not  cared  property  for  sac^  property, 
has  not  accowoted  properly  for  such 
property  or  the  proceeds  from  its  sale,  or 
taken  some  action  which  resulted  in  bad 
faith  or  other  violations  in  coanectioD 
with  the  loan. 

(4)  Has  progressed  to  the  point  to  be 

'  able  to  obtain  credit  from  other  sources, 
and  has  agreed  in  the  note  or  other 
instrument  to  do  so  but  refuses  to 
comply  with  that  agreement 

(h)  EO  property.  Nonsecurity  chattel 
property  purchased,  refinanced,  or 
improved  with  EO  loan  funds. 

(i)  EO  property  essential  for  minJmvm 
family  living  needs.  Nonsecurity  chattel 
or  real  property  required  to  provide  ' 
food,  shelter,  or  other  necessities  for  fte 
family  or  to  produce  income  without 
whidi  the  famiJy  would  not  have  soch 
necessities.  This  includes  livestock, 
poultry,  or  other  animals  used  as  food  or 
to  produce  food  for  the  family  or  to 
produce  income  for  minimum  essential 
famdly  living  needs;  modest  amounts  of 
real  property  needed  for  family  shelter 
or  to  produce  food  or  income  for 
minimora  essential  family  hving  needs, 
and  items  snch  as  equipment,  tools,  and 
motor  vehicles,  which  are  of  minimum 
value  and  are  essential  for  family  living 
needs  or  to  produce  incwne  for  that 
purpose.  Any  such  item  of  a  value  in 
excess  of  the  mininom  need  may  be 
sold  and  a  portion  of  the  sale  proceeds 
used  to  purchase  a  similar  item  of  less 
value  to  meet  such  need.  The  remainder 
of  the  proceeds  will  be  paid  on  the  EO 
loaa. 

(j)  Farm  income.  Proceeds  from  the 
sale  ot  chattel  secarity  which  is 
normally  sokl  annually  during  the 
regular  cowse  ot  bostnesa  soch  as  crops, 
feeder  livestock  and  other  farm 
products. 

(k)  Farmer  Program  loans.  These 
loans  and  Farm  0%vnership  (FO). 
Operating  {OL).  Soil  and  Water  (SW), 
Recreation  (RI4.  Economic  Emergency 
(EE).  Emergency  (EM),  Economic 
Opportunity  (EO)  and  Special  Livestock 
(SL]  loans  aikd  Rural  Housing  loans 
made  for  farm  service  buildings  (RHF). 

(l\FmHA.  The  Umted  SUtes  of 
America,  acting  through  the  Farmers 
Home  Administration  and  its 
predecessor  administrative  agencies. 

(m)  Foreclosure  sale.  Act  of  selling 
security  either  under  the  "Power  of 
Sale"  in  the  security  instrument  or 
through  court  proceedings. 


(n)  Liquidation.  The  act  of  sellii^ 
security  or  EO  property  to  close  the  loan 
when  no  further  assistance  will  be 
gives;  or  instituting  dvil  suit  against  a 
borrower  to  recover  security  or  EO 
property  or  against  thvd  parties  to 
recover  security  or  its  value  or  to 
recover  amounts  owed  to  FraHA;  or 
filing  claims  in  bankruptcy  or  similar 
proceedings  or  in  probate  or 
administrative  {H-oceedings  to  close  the 
loan. 

(o)  Office  of  the  General  Counsel 
(OCGJ.  The  Regional  Attorneys, 
Attomeys-in-Charge,  and  National 
Office  staff  of  the  Office  of  the  General 
Counsel  of  the  United  States 
Department  of  Agriculture. 

(p)  Purchase  money  security  interest 
Special  type  of  security  interest  which,  if 
properly  perfected  takes  priority  over 
an  earlier-perfected  security  Interest.  A 
security  interest  is  a  purchase  money 
security  interest  to  \he  extent  thai  it  is 
taken  by  the  seller  of  the  collateral  to 
secure  all  or  part  of  its  purchase  price  or 
by  a  lender  who  makes  loans  or  is 
obligated  to  make  loans  or  otherwise 
gives  value  to  enable  the  debtor  to 
acquire  the  particular  collateral  or  obain 
rights  in  it.  Such  value  mint  be  given  not 
later  than  the  time  the  debtor  acquires 
the  collateral  or  obtains  rights  in  it 

(q)  Repossessed  property.  Security  or 
EO  property  in  FmHA's  custody,  but  still 
owned  l^  the  borrower. 

(r)  Security.  Also  means  "Chattel 
security"  when  appropriate. 

§  1 962.5    Sacurity  InsUumcnts. 

County  Supervisors  are  responsible 
for  maiataining  security  instruments  that 
will  cover  all  security,  including 
replacements,  increases,  and  other  after- 
acquired  property,  and  for  obtaining 
addibonal  security  as  needed.  They  will 
execute  continuation,  extension,  or 
renewal  of  security  instruments  as 
needed  to  protect  FmHA's  security 
interests. 

(a)  Fiaencing  statement.  An  FmHA 
Financing  Statement  is  effective  as 
notice  for  5  years  from  the  date  of  filing. 
A  new  statement  needs  to  be  taken  and 
filed  only  if  the  debt  is  to  be  secured  by 
property  not  described  specifically  or  by 
type,  or  by  ot^  growing  or  to  be 
grown,  or  fixtures  located  or  to  be 
located  on  land  not  described  on  the 
filed  statement 

(b)  Continuing  the  financing 
statement  A  filed  statement  must  be 
continued  to  notify  third  pcuties  after 
the  original  5-year  period.  Form  FmHA 
462-12,  "Statements  of  Continuation, 
Partial  Rdease,  Assignment,  Etc.,"  miut 
be  filed  within  6  Booths  before  the  end 
of  the  original  5-year  [>eriod.  On  filing 
Form  FmHA  462-12.  the  filed  Financing 


Statement  is  effective  for  5  more  years 
after  the  date  to  which  the  original  filing 
was  effective.  Seccessive  Continuation 
Statements  may  be  filed  to  continue  the 
notice  to  third  parties.  A  lien  search  is 
unnecessary  provided  the  Continuation 
Statement  is  properly  filed.  Form  FmHA 
462-11,  Ttequest  for  Continuation 
Statement  Filing  Fee."  may  be  used  to 
notify  the  borrower  to  continue  the 
Financing  Statement  and  to  submit  the 
amount  of  the  filing  fee. 

(c)  Security  agreement  A  new 
security  agreement  wiU  be  taken  when: 

(1)  Property  not  covered  bj'  specific 
description  or  the  printed  language  of 
the  previous  seanity  agreement  is  to 
serve  as  security  for  the  debt;  or 

(2)  ft  is  necessary  to  obtain  or 
maintain  a  security  interest  in  crops;  or 

(3]  It  is  necessary  to  supplement  the 
security  agreement  to  obtain  an  asset 
for  security.  A  State  supplenient  will  be 
issued  when  considered  necessary  by 
the  State  Director  and  OGC  to  further 
explain  the  situations  requiring  the 
taking  of  an  additional  security 
agreement  Such  additional  security 
agreement  usually  will  be  taken  at  about 
the  time  of  the  annual  inspection  of  the 
security  required  by  §  1962.16(aJ  of  this 
subpart  or 

(4)  An  initial  Operating  (OL)  loan  or 
Emergency  (EM)  loan  is  made  to  an 
applicant  including  a  paid-in-full  OL  or 
EM  borrower. 

(dj  Chattel  mortgage.  In  those  States 
which  require  the  use  of  chattel 
mortgages,  such  a  mortgage  may  be 
extended  or  renewed  by  obtaining  a 
new  chattel  mortgage  or  by  using  a  form 
approved  for  this  purpose  by  OGC 
However,  it  is  preferable  to  renew  or 
extend  chattel  mortgages  by  obtaining 
new  ones  unless  there  are  intervoiii^ 
liens  or  other  legal  reasons.  A  State 
supplement  will  be  issued  stating  the 
actions  to  follow  to  ensure  that 

(1)  FmHA  hens  and  their  priority  are 
maintained  by  renewing  or  extending 
security  instruments  or  by  obtaining 
new  instruments. 

(2)  Lien  searches  are  made  as 
necessary  to  determine  that  FmHA  will 
obtain  the  required  priority  of  liens. 

§1d62.C    Uans  and  aastgnmants  on  ciMttal 
properly. 

(a)  Chattel  property  not  covered  by 
FmHA  lien.  (1)  When  additional  chattel 
property  not  presently  covered  by  an 
FmHA  lien  is  available  and  needed  to 
protect  FmHA's  interest  the  County 
Supervisor  will  obtain  one  or  more  of 
the  following: 

(i)  A  hen  on  such  property. 

(ii)  An  assignment  of  the  |Ht>ceed8 
from  the  sale  of  agricultural  products 
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when  such  proceeds  are  not  covered  by 
the  lien  instruments. 

(iii)  An  assignment  of  other  income, 
including  Agricultural  Conservation 
Program  payments. 

(2)  When  a  current  loan  is  not  being 
made  to  a  borrower,  a  crop  lien  %vill  be 
taken  as  additional  security  when  the 
County  Supervisor  determines  in 
individual  cases  that  it  is  needed  to 
protect  FmHA  interests.  However,  a 
crop  lien  will  not  be  taken  as  additional 
security  for  Farm  Ownership  (FO),  Rural 
Housing  (RH),  L.abor  Housing  (LH).  and 
Soil  and  Water  (SW)  loans.  When  a  new 
security  agreement  or  chattel  mortgage 
is  taken,  all  existing  security  items  will 
be  described  on  it. 

(b)  Lien  search.  When  a  lien  is  taken 
on  chattel  property  not  covered  by  an 
FmHA  lien,  a  lien  search  will  be  made. 
It  will  not  be  needed,  however,  if  crops 
or  other  chattel  property  are  covered  by 
a  flled  FmHA  Financing  Statement  but 
not  by  an  FmHA  security  agreement  or 
assignment  of  income.  The  search  will 
be  made  at  a  time  which  will  assure  that 
FmHA  obtains  the  desired  lien  on 
chattel  property  as  set  forth  by  a  State 
supplement. 

(c)  Assignments  of  upland  cotton,  rice, 
wheat  and  feed  grain  payments. 
Borrowers  may  assign  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  payments  under  ASCS  upland 
cotton,  rice,  wheat  and  feed  grain 
programs. 

(1)  Obtaining  assignmfmts. 
Assignments  will  be  obtained  as 
follows: 

(i)  In  selected  cases  in  counties  agreed 
to  by  FmHA  State  Directors  and  ASCS 
State  Committees, 

(ii)  Only  when  it  appears  necessary  to 
collect  the  FmHA  operating-type  loans, 

(iii)  Only  for  the  crop  year  for  which 
FmHA  operating-type  loans  are  made, 
and 

(iv)  For  the  full  amount  of  the 
applicable  upland  cotton,  rice,  wheat, 
and  feed  grain  programs,  including  the 
advance  and/or  final  payment. 

(2)  Selecting  counties.  State  Directors 
will  inform  ASCS  State  Committees  of 
the  counties  in  which  FmHA  desires  to 
obtain  assignments  from  borrowers. 
When  counties  have  been  agreed  to  by 
FmHA  State  Directors  and  ASCS  State 
Committees,  the  State  Directors  will 
notify  the  appropriate  County 
Supervisors  about  obtaining  the 
assignments.  The  County  Supervisors 
then  will: 

(i)  Determine,  at  the  time  of  loan 
processing  for  indebted  borrowers  and 
new  applicants,  who  must  give 
assignments  and  obtain  them  not  later 
than  loan  closing.  Special  efforts  will  be 
made  to  obtain  the  bulk  of  assignments 


before  the  sign-up  period  for  enrolling  in 
the  annual  Feed  Grain  and  Wheat  set 
aside  programs. 

(ii)  Obtain  assignments  from  selected 
borrowers  on  Form  FmHA  1962-8, 
"Upland  Cotton,  Rice,  Wheat  and  Feed 
Grain  Programs — Assignments." 

(3)  Releasing  assignments  and 
handling  checks. 

(i)  The  County  Supervisor  will  inform 
the  ASCS  County  Office  that  it  is 
releasing  its  assignment  whenever  a 
borrower  pays  FmHA  the  amount  due 
for  the  year  on  the  operating-type  loan 
debt  or  pays  the  debt  in  full. 

(ii)  Checks  obtained  as  a  result  of  an 
assignment  will  be  made  jointly  to  the 
fu-oducer  and  FmHA.  Such  checks  may 
be  endorsed  by  both  parties  and  FmHA. 
Such  checks  may  be  endorsed  by  both 
parties  and  the  proceeds  used  as 
indicated  on  Form  FmHA  1962-1, 
"Agreement  for  the  Use  of  Proceeds/ 
Release  of  Chattel  Security." 

§  1962.7    Securing  unpaid  balancM  on 
unsecured  loana. 

The  County  Supervisor  will  take  a  lien 
on  a  borrower's  chattel  property  in 
accordance  with  §  1962.6  of  this  subpart 
if  it  is  necessary  to  rely  on  such  property 
for  the  collection  of  the  borrower's 
unsecured  indebtedness,  or  if  it  will 
assist  in  accomplishing  loan  objectives. 

S1962J    Uens  on  real  astat*  f or  addnkmai 
MCurity. 

The  County  Supervisor  may  take  the 
best  lien  obtainable  on  any  real  estate 
owned  by  the  borrower,  including  any 
real  estate  which  already  serves  as 
security  for  another  loan.  Such  liens  will 
be  taken  only  when  the  existing  security 
is  not  adequate  to  protect  FmHA 
interests,  and  the  borrower  has 
substantial  equity  in  the  real  estate  to 
be  mortgaged,  and  taking  such  mortgage 
will  not  prevent  making  an  FmHA  real 
estate  loan,  if  needed,  later. 

(a)  Documentation.  Before  taking  real 
estate  as  additional  security  for  an 
FmHA  loan,  the  following  information 
will  be  put  in  the  nmning  record: 

(1)  Facts  justifying  the  real  estate  lien; 

(2)  An  estimate  of  the  present  market 
value  of  the  real  estate  to  be  mortgaged 
(no  appraisal  of  the  property  to  be 
mortgaged  is  needed); 

(3)  A  brief  description  of  any  existing 
liens  on  the  proper^  and  the  unpaid 
balance  on  the  debts  secuired  by  such 
existing  liens;  and 

(4)  Name  of  the  titleholder  and  how 
title  of  the  property  is  held.  (Title 
evidence  is  not  required.) 

(b)  Forms.  Form  FmHA  427-1  (State), 

"Real  Estate  Mortgage  for "  will 

be  used  for  each  real  estate  lien  taken 
as  additional  security  unless  a  State 


supplement  requires  a  form  of  mortgage 
comparable  to  that  which  secures  the 
existing  loans.  The  notes  evidencing  the 
FmHA  loans  for  which  the  additional 
security  will  be  taken  will  be  described 
in  the  same  mortgage. 

§  1962.9    Liens  on  chattel  property  as 
security  for  a  rsel  estate  loan. 

Form  FmHA  440-15.  "Security 
Agreement  (Insured  Loans  to 
Individuals),"  and  Form  FmHA  440A25. 
"Financing  Statement  (carbon- 
interleaved)."  or  Form  FmHA  440-25, 
"Financing  Statement,"  as  appropriate, 
will  be  used  in  Uniform  Commercial 
Code  (UCC)  States.  State  supplements     s 
may  provide  for  using  other  forms  in 
Louisiana,  Puerto  Rico,  Guam,  American 
Samoa  and  the  Northern  Mariana 
Islands. 

§§1962.10-1962.11    [Reserved] 

§1962.12    Meriting  ASCS  peanut  and 
tobacco  marketing  cards. 

The  County  Supervisor  will  mark 
borrowers*  ASCS  peanut  and  tobacco 
crop  marketing  cards  when  FmHA 
advances  loan  funds  or  subordinates  its 
crop  lien  for  the  purpose  of  financing  the 
production  of  the  crops.  The  marking  of 
cards  is  optional  in  cases  other  than  the 
above  when  FmHA  has  a  crop  lien. 

(a)  Marking  cards.  Just  before  ASCS 
prepares  the  cards,  the  FmHA  County 
Office  will  give  the  appropriate  ASCS 
County  Office  lists  of  the  names  and 
addresses  of  FmHA  borrowers  whose 
cards  are  to  be  marked  and  inform  the 
office  that  FmHA  will  mark  the  cards  of 
each  borrower  whose  name  is  on  the  list 
before  delivery.  After  FmHA  determines 
that  the  cards  are  ready  for  delivery,  the 
County  Supervisor  or  someone 
designated  by  the  County  Supervisor 
will  go  to  the  ASCS  County  Office  and: 

(1)  Stamp  or  insert  "FmHA  lien"  in 
script  in  indelible  ink  on  the  cards  for 
peanuts  and  tobacco,  except  flue-cured 
and  burley  tobacco,  wherever  decided 
by  the  FniHA  County  Supervisor  and  the 
ASCS  County  Office  Manager. 

(2)  Stamp  or  insert  "FmHA  lien"  in 
script  in  indelible  ink  on  borrower's 
Form  MQ  76,  "Tobacco  Marketing 
Card."  for  flue-cured  and  burley 
tobacco.  The  stamp  will  be  placed  on 
the  left  at  the  bottom  of  the  signature 
strip  imder  'Tobacco  Marketing  Card." 

(3)  If  the  borrower  satisfies  the  lien  or 
repays  the  amount  due  the  current  year, 
stamp  "canceled"  across  "FmHA  lien" 
followed  on  the  same  line  by  the  name 
of  the  official  making  the  cancellation 
and  the  date. 

(b)  Notice  to  borrowers.  The  County 
Supervisor  will  inform  borrowers  of 
marking  arrangement,  including  the 
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requtrenients  for  canceling  the  lien 
notice  on  the  card. 

(c)  Notice  to  buyers.  Whenever 
passible,  the  County  Supervisor  will 
explain  these  arrangements  personally 
to  buyers  (warehousemen  and  dealers  in 
the  case  of  tobacco)  in  the  area.  The 
County  Supervisor  will  also  explain  that 
the  lien  notice  on  the  cards  is  not  in 
place  of  the  notice  given  by  filed  or 
recorded  lien  instruments  but  is  a 
courtesy  and  is  to  provide  them  with 
readily  available  current  infonnatioa 
However,  this  iitformation  may  not 
always  be  accurate  and  commodities 
covered  by  a  card  not  stamped  "FmHA 
lien"  may  still  be  subject  to  an  FmHA 
lien.  If  too  many  buyers  are  in  the  area 
to  enable  the  County  Supervisor  to  make 
such  a  personal  explanation,  the  County 
Supervisor  may  write  them  a  letter 
explaining  the  arrangements. 

8  W2.13    Usta  Of  borrow«ra  eivMi  to 
budoMs  flrms. 

Lists  of  borrowers  whose  chattels  or 
crops  are  subject  to  an  FmHA  lien  may 
be  made  available  to  business  firms  in  a 
trade  area,  such  as  salesbams  and 
warehouses,  that  buy  chattels  or  crops 
or  sell  them  for  a  commission.  The 
County  Supervisor  will  give  these  lists 
to  any  such  firm  on  its  request  These 
lists  will  exclude  those  borrowers 
whose  only  crops  for  sale  require  ASCS 
marketing  cards. 

(a)  The  list  will  contain  the  statement 
"The  crop  and  chattel  liens  or  financing 
statements  of  the  Farmers  Home 
Administration  are  recorded  or  filed  as 
required  by  law.  This  list  of  borrowers  is 
furnished  only  as  a  convenience.  It  may 
be  incomplete  or  inaccurate  as  of  any 
particular  date.  The  fact  that  a  name  is 
not  on  this  list  does  not  necessarily 
mean  that  the  Farmers  Home 
Administration  does  not  have  security 
interest  in  or  lien  on  the  crops,  livestock, 
and  other  chattels." 

(b)  Lists  wrill  be  sent  by  Form  FmHA 
46a-3.  "List  of  Farmers  Home 
Administration  Borrowers,"  or  the 
County  Supervisor  may  consider  it 
advisable  to  personally  deliver  and 
explain  the  form  and  list  to  the  buyers. 
The  County  Supervisor  will  update  all 
lists  that  have  been  distributed  by 
notifying  buyers  in  writing,  on  Form 
FmHA  462-14.  "Change  in  Ust  of 
Farmers  Home  Administration 
Borrowers,"  at  least  every  3  months,  of 
the  names  of  borrowers  to  add  and  to 
delete. 

§  1962.14    Account  and  •ecurity 
Inf onnation  In  UCC  ( 


Within  2  weeks  after  receipt  of  a 
written  request  from  the  borrower. 
FmHA  must  inform  the  borrower  of  the 


security  and  the  total  unpaid  balance  of 
the  FmHA  indebtedness  covered  by  the 
Financing  Statement 

(a)  If  FmHA  fails  to  provide  the 
information,  it  may  be  liable  for  any  loss 
caused  the  borrower  and.  in  some 
States,  other  parties,  and  also  may  lose 
some  of  its  security  rights.  The  UCC 
provides  that  the  borrower  is  entitled  to 
such  information  once  every  B  months 
without  charge,  and  the  FmHA  may 
charge  up  to  $10  for  each  additional 
statement.  However,  FmHA  provides 
them  without  charge.  Tlie  requested 
information  goes  on  Form  FmHA  462-10, 
"Farmers  Home  Administration's 
Answer  to  Request  for  Information." 

(b)  Although  the  UCC  only  requires 
FmHA  to  give  information  pursuant  to 
the  borrower's  written  request  FmHA 
will  also  answer  oral  requests. 
Furthermore,  the  UCC  does  not  prohibit 
giving  this  information  to  others  who 
have  a  proper  need  for  it  such  as  a  bank 
or  another  creditor  contemplating 
advancing  additional  credit  to  the 
borrower. 

S  1962.15    [R«swv«l] 

§1962.16    Accounting  by  County 
Suparvtoor. 

(a)  County  Supervisor's 
responsibilities.  The  County  Supervisor 
is  responsible  for  maintaining  a  current 
record  of  each  borrower's  FMIA 
security.  All  chattel  security  will  be 
inspected  at  least  annually  by  the 
County  Supervisor.  The  inspection  will 
be  recorded  in  the  running  record  of  the 
borrower's  file.  More  frequent 
inspections  should  be  made  for 
delinquent  borrowers  or  borrowers  that 
have  been  indebted  for  less  than  one  full 
crop  year.  At  the  time  of  the  annual 
inspection  the  County  Supervisor  will 
discuss  the  provisions  of  55  1962.17  and 
1962.18  of  this  subpart  with  the 
borrower,  and  the  borrower  and  Coimty 
Supervisor  will  complete  and  sign  Form 
FmHA  1962-1,  in  accordance  with 
S  1924.57(b)  of  Subpart  A  of  Part  1924  of 
this  chapter  if  it  has  not  been  previously 
completed  for  the  year.  If  a  borrower 
does  not  plan  to  dispose  of  any  chattel 
security,  the  form  should  be  completed 
to  show  this  and  should  be  signed. 
When  the  County  Supervisor  has  other 
contacts  with  the  borrower,  the  County 
Supervisor  should  also  check  for 
dispositions  and  acquisitions  of  security, 
the  form  should  be  completed  to  show 
this  and  should  be  signed.  Changes  will 
be  recorded  on  the  form,  dated  and 
initialed  by  the  borrower  and  the 
County  Supervisor.  The  purpose  of  all 
inspections  is  to: 

(1)  Verify  that  the  borrower  possesses 
all  the  security. 


(2)  Determine  security  is  properly 
maintained,  and 

(3)  Supplement  setnirity  instruments. 

(b)  Dispositions.  The  County 
Supervisor  will  record  all  dispositions  of 
chattel  security  on  Form  FmHA  1962-1, 
and  on  the  file  copy  of  the  security 
agreement  or  chattel  mortgage.  The 
original  security  instrument  must  not  be 
altered.  Additional  acquired  chattel 
security  should  be  entered  on  the  file 
copy  of  the  security  agreement  or  chattel 
mortgage  and  must  be  described  on 
subsequent  security  instruments. 

(c)  Unapproved  dispositions. 
Unapproved  dispositions  of  security  will 
be  handled  in  accordance  with 

5  5  1962.18  and  1962.49  of  this  subpart 

§1962.17    DtopoMlofctattalMCurny.uM 
of  proc— da  and  raliaii  of  Ian. 

(a)  General.  The  borrower  must 
account  for  all  security  and  will  be 
instructed  of  this  requirement  by  the 
County  Supervisor  when  a  loan  is  made 
and  as  often  afterward  as  necessary. 
When  the  borrower  sells  security,  the 
property  and  proceeds  remain  subject  to 
the  lien  until  the  lien  is  released  by  the 
County  Supervisor.  Purchasers  of 
seciuity  who  inquire  should  be  informed 
that  the  property  is  subject  to  FmHA's 
lien  and  will  remain  subject  to  it  until 
they  deliver  any  proceeds  in  cash  to  the 
County  Supervisor  or  make  checks 
payable  jointly  to  the  borrower  and 
FmHA  and  the  check  has  cleared.  When 
the  borrower  fails  to  account  properly 
for  security,  the  County  Supervisor  will 
take  the  actions  required  in  5  1962.18  of 
this  subpart.  Releases  of  sales  proceeds 
will  automatically  be  terminated  when 
either  Exhibit  D  or  E  to  Subpart  A  of 
Part  1955  of  this  chapter  is  sent  to  the 
borrower.  Termination  of  such  releases 
will  not  occur  prior  to  that  time. 

(b)  Use  of  Form  FmHA  1962-1.  (1) 
County  Supervisors  are  authorized  to 
approve  or  disapprove  dispositions  of 
FmHA  chattel  security  in  accordance 
with  this  subpart.  The  County 
Supervisor  with  the  assistance  of  the 
borrower,  or  in  certain  cases  the  District 
Director  (see  5  1924.57(b)(3)  of  Subpart 
A  of  Part  1924  of  this  chapter),  will 
complete  Form  FmHA  1962-1  to  show 
how,  when  and  to  whom  the  borrower 
will  sell,  exchange  or  consume  security 
and  use  sales  proceeds  (including  milk 
sales  proceeds)  and  insurance  proceeds 
derived  from  the  loss  of  securi^.  The 
five  conditions  set  out  in  that  form  must 
all  be  met  These  conditions  are:  (1)  The 
proceeds  bom  the  sale,  if  any,  are  used 
for  the  purposes  and  in  the  amount  set 
forth  on  the  form;  (2)  a  ciirrent  farm  and 
home  plan  or  other  similar  plan  of 
operation  acceptable  to  FmHA.  if 
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required  by  the  County  Supervisor,  has 
been  completed  and  signed  by  the 
borrower  and  FmHA;  (3)  the  borrower's 
projected  income  and  expenses  are 
based  on  the  borrower's  proven  record 
of  production  and  financial 
management;  (4)-  the  borrower  is 
utilizing  the  key  production  and 
financial  management  practices 
required  by  FmHA;  and  (5)  the  property 
is  sold  or  exchanged  for  its  present 
market  value.  The  conditions  set  out  in 
paragraph  (b)(2)  of  this  section  must 
also  be  met. 

(2)  Sales  proceeds  must  be  remitted  to 
creditors  with  liens  on  the  proceeds,  in 
order  of  priority  of  those  Hens.  Proceeds 
which  are  released  by  a  prior  lienholder 
or  which  are  in  excess  of  the  amount 
due  to  a  prior  lienholder  and  which 
come  to  FmHA.  can  be  used  for  any  of 
the  following  purposes: 

(i)  Proceeds  can  be  applied  to  the 
FmHA  debt. 

(ii)  Proceeds  can  be  used  to  purchase 
property  better  suited  to  the  borrower's 
needs  if  FmHA  will  acquire  a  lien  on  the 
new  property.  The  new  property, 
together  with  any  proceeds  applied  to 
the  FmHA  indebtness,  will  have  a  value 
to  FmHA  at  least  equal  to  the  value  of 
the  lien  fonneriy  held  by  FmHA  on  the 
old  security. 

(fii)  Proceeds  can  be  used  to  preserve 
the  security  because  of  a  natural 
disaster  or  other  severe  catastrophe, 
when  the  need  for  funds  cannot  be  met 
with  an  FmHA  loan  or  an  FmHA  loan 
cannot  be  made  in  time  to  prevent  the 
borrower  and  FmHA  from  suffering  a 
substantial  loss. 

(iv)  Proceeds  can  be  used  to  pay  for 
essential  farm  and/or  family  living 
(family  living  expenses  are  excluded  for 
partnerships,  corporations  and 
cooperatives)  expenses  necessary  for 
the  continued  operation  of  the  farm  in 
accordance  with  the  FmHA  approved 
current  year's  farm  and  home  plan  or 
other  similar  plan  of  operation.  If  no 
current  farm  and  home  plan  is  in  the  file, 
one  must  be  developed  in  accordance 
with  5  1924.57  of  Subpart  A  of  Part  1924 
of  this  chapter. 

(v)  Property  can  be  exchanged  for 
property  which  is  better  suited  to  the 
borrower's  needs  if  FmHA  will  acquire  a 
lien  on  the  new  property,  at  least  equal 
in  value  to  the  lien  held  on  the  property 
exchanged. 

(vi)  Phroperty  can  be  consumed  by  the 
borrower  as  follows: 

(A)  Livestock  can  be  used  by  the 
borrower's  family  for  subsistence. 

(B)  If  crops  serve  as  security  and 
usually  would  be  marketed^the  County 
Supervisor  can  allow  such  crops  to  be 
fed  to  livestock,  provided,  this  is 
preferable  to  direct  marketing  and  also 


provided  that  FmHA  obtains  a  lien  (or 
assignment)  on  the  livestock  and 
livestock  products  at  least  equal  in 
value  to  the  lien  on  the  crops. 

(3)  Hie  borrower  must  maintain 
records  of  dispositions  of  property  and 
the  actual  use  of  proceeds  and  must 
make  these  records  available  to  Fml-LA 
at  the  end  of  the  period  covered  by  the 
Form  FmHA  1962-1,  or  when  requested 
by  FmHA.  The  County  Supervisor  will 
complete  the  "Actual"  columns  on  that 
form,  indicating  approval  or 
disapproval,  making  sure  that  the 
dispositions  of  property  and  uses  of 
proceeds  were  as  agreed  upon.  If  they 
were  not,  the  County  Supervisor  will 
take  the  actions  required  by  S  1962.18  of 
this  subpart.  On  the  form,  the  Coimty 
Supervisor  will  note  approval  or 
disapproval  of  each  disposition. 

(4)  If,  for  any  sale,  the  amount  of 
proceeds  actually  received  is  above  or 
below  the  amount  of  proceeds  planned 
to  be  received,  as  shown  on  Form  FmHA 
1962-1.  the  borrower  will  notify  the 
County  Supervisor.  Form  FmHA  431-2, 
"Farm  and  Home  Plan,"  or  other  similar 
plan  of  operation  acceptable  to  FmHA, 
and  Form  FmHA  1962-1  will  be  revised 
to  reflect  the  changes. 

(5)  If  the  borrower  wants  to  sell, 
exchange  or  consume  property  in  a  way 
different  from  that  shown  on  Form 
FmHA  1962-1.  the  borrower  must  get 
FmHA's  permission,  in  advance.  Form 
FmHA  1962-1  will  be  revised,  dated  and 
initialed  by  the  borrower  and  the 
County  Supervisor.  The  County 
Supervisor  wiH  indicate  approval  or 
disapproval  of  the  change.  Permission 
will  be  granted  if  the  five  conditions  set 
out  in  that  Form  have  been  met  and  if 
the  requirements  of  paragraph  (b)(2)  of 
this  section  have  been  met. 

(c)  Release  of  liens.  (1)  Liens  will  be 
released  by  the  County  Supervisor  when 
security  is  sold,  exchanged  or 
consumed,  provided  the  conditions  set 
out  on  Form  FmHA  1962-1  and  in  this 
subpart  are  met. 

(2)  Junior  FmHA  liens  on  chattels  and 
crops  serving  as  security  for  FmHA 
loans  can  be  released  when  such 
property  has  no  present  or  prospective 
security  value  or  enforcnnent  of  the 
FmHA  lien  would  be  ineffectual  or 
uneconomical.  The  following 
information  will  be  documented  in  the 
running  case  record: 

(i)  The  present  market  value  of  the 
chattels  or  crops,  as  determined  by  the 
County  Supervisor,  or  which  FmHA  has 
a  valueless  junior  lien. 

(ii)  The  names  of  the  prior  lienholders. 
amount  secured  by  each  prior  lien,  and 
the  present  market  value  of  any 
property  which  serves  as  security  for  the 
amount.  The  value  of  all  property  which 


serves  as  security  for  amounts  owed  to 
prior  lienholders  must  be  considered  to 
determine  whether  the  junior  FmHA  Ken 
has  any  present  or  prospective  vahie. 

(3)  Liens  obtained  through  a  mutual 
mistake  can  be  released.  The  reasons 
for  the  release  must  be  documented  in 
the  running  case  record. 

(4)  Liens  can  be  released  when  there 
is  no  evidence  of  an  existing 
indebtedness  secured  by  the  lien  in  the 
records  of  the  FmHA  County,  State,  or 
Finance  Office. 

(5)  Liens  on  separate  items  of  chattels 
can  be  released  to  another  creditor  for 
purposes  set  out  in  paragraph  (b)(2)(iv) 
of  this  section  when  it  has  been 
determined  by  a  current  appraisal  that 
the  value  of  the  remaining  security  is 
substantiaUy  greater  than  the  remaining 
FmHA  debt. 

(d)  Processing  the  release  of  chattel 
security.  (1)  If  the  borrower  or  an 
interested  third  party  requests  a  release 
of  specific  items  which  must  be 
recorded  under  the  UCC  or  chattel 
mortgage  laws,  Form  FmHA  462-12. 
"Statements  of  Continuation,  Partial 
Release,  Assignments,  eta."  Form 
FmHA  460-1,  'Partial  Release."  or  other 
Forms  approved  by  OGC  and  required 
by  State  statute  will  be  used.  Care  must 
be  used  to  be  sure  that  only  specific 
items  are  released;  for  example,  if  a 
borrower  requests  a  release  of  five 
cows,  make  sure  that  not  all  the  cattle 
are  released  from  the  FmHA  lien.  Wken 
specific  items  are  listed  on  the  security 
agreement,  the  County  Supervisor'^ 
should  record  the  disposition  on  the 
work  copy  of  the  security  agreement  and 
on  Form  FmHA  1962-1. 

(2)  Assignments  and  consent  to 
payment  of  proceeds  will  be  processed 
under  Subpart  A  ol  Part  1941  of  this 
chapter  and  recorded  on  Form  FooHA 
1962-1. 

(i)  When  it  is  necessary  to  temporarily 
amend  Form  FmHA  441-18,  "Consent  to 
Payment  of  Proceeds  From  Sale  of  Farm 
Products."  or  Form  FmHA  441-25, 
"Assi^ment  of  Proceeds  From  the  Sale 
of  Dairy  Products  and  Release  of 
Security  Interest,"  Form  FmHA  462-9, 
"Temporary  Amendment  of  Consent  to 
Payment  of  Proceeds  From  Sale  of  Farm 
Products,"  will  be  used.  All  amendments 
of  assignment  agreements  will  be  made 
on  forms  approved  by  OGC.  The  State 
Director  will  issue  a  State  Supplement 
with  the  advice  of  OGC  and  prior 
approval  of  the  National  Office  on  the 
use  of  other  forms.  The  original  form 
after  completion  will  be  forwarded 
directly  to  the  person  or  firm  making  the 
payment  against  which  the  assignment 
is  effective,  and  a  copy  wiJI  be  kept  in 
the  borrower's  case  file.  All 
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amendments  of  assignment  agreements 
will  be  approved  and  recorded  on  Form 
FmHA  1962-1.  Conditions  of  this  section 
must  be  met  The  Oiunty  Supervisor  will 
see  that  payments  are  made  in 
accordance  with  the  original  consent 
when  the  amendment  period  expires. 
Normally,  a  temporary  amendment  will 
not  exceed  a  six  monUi  period. 

(ii)  When  FmHA  is  not  expecting 
payment  from  the  proceeds  of  a  product 
on  which  it  has  a  lien  but  the  purchaser 
of  the  product  inquires  about  payment,  a 
letter  should  be  written  to  the  purchaser 
as  follows: 

The  Farmers  Home  Administration  (FmHA) 
has  a  security  interest  in  the  (name  of 
product]  being  sold  to  you  by  (name  and 
address  of  borrower),  but  at  the  present  time 
is  not  looking  to  the  proceeds  from  the  sale  of 
that  product  forpayment  on  the  debt  owned 
to  this  agency.  Tnerefore,  until  further  notice, 
it  will  not  t>e  necessary  for  you  to  make 
payment  to  FmHA  for  such  product. 

(e)  Releases  of  liens  on  wool  and 
mohair  marketed  by  consignment. — (1) 
Conditions.  Liens  on  wool  and  mohair 
may  be  released  when  the  security  is 
marketed  by  consignment,  provided  all 
the  following  conditions  are  met: 

(i)  The  producer  assigns  to  FmHA  the 
proceeds  of  any  advances  made,  or  to 
be  made,  on  the  wool  or  mohair  by  the 
broker,  less  shipping,  handling, 
processing,  and  marketing  costs. 

(ii)  The  producer  assigns  to  FmHA  the 
proceeds  of  the  sale  of  the  wool  or 
mohair,  less  any  remaining  costs  in 
shipping,  handling,  processing,  and 
marketing,  and  less  the  amount  of  any 
advance  (including  any  interest  which 
may  have  accrued  on  die  advance) 
made  by  the  broker  against  the  wool  or 
mohair. 

(iii)  The  producer  and  broker  agree 
that  the  net  proceeds  of  any  advances 
on,  or  sale  of,  the  wool  or  mohair  will  be 
paid  by  checks  made  payable  jointly  to 
the  producer  and  FmHA. 

(2)  Authority.  The  County  Supervisor 
may  execute  releases  of  the 
Government's  lien  on  wool  and  mohair 
on  Form  FmHA  462-4,  "Assignment, 
Acceptance,  and  Release."  Since  Form 
FmHA  462-4  is  not  a  binding  agreement 
until  executed  by  all  parties  in  interest, 
including  the  producer,  the  broker  and 
the  Government,  the  County  Supervisor 
may  execute  it  before  other  parties  sign 
it. 

(f)  Notice  of  termination  of  security 
interest  to  purchasers  of  farm  products 
under  consents  or  assignments  upon 
payment  in  full.  County  Supervisors  will 
notify  purchasers  of  farm  products  as 
soon  as  the  FmHA  has  received 
payment  in  full  of  indebtedness  for 
collection  of  which  it  has  accepted 
assignments  or  consents  to  payment  of 


proceeds  from  the  sale  of  the  farm 
products.  When  Form  FmHA  441-18  is  in 
effect  under  the  UCC,  the  notice  to  the 
purchaser  will  be  made  on  Form  FmHA 
460-8,  "Notice  of  Termination  of 
Seciuity  Interest  in  Farm  Products." 
When  assignments  have  been  used,  the 
notice  to  the  purchaser  will  be  by  letter 
or  by  forms  prescribed  by  State 
Supplements. 

(g)  Release  of  FmHA  'a  interest  in 
insurance  policies.  When  an  FmHA  lien 
on  property  covered  by  insurance  has 
been  released,  the  County  Supervisor  is 
authorized  to  notify  the  insurance 
company  of  the  release. 

§1962.18    Unapproved  disposition  of 
chattel  security. 

When  the  Coimty  Supervisor  learns 
that  a  borrower  has  made  a  disposition 
of  chattel  security  in  a  manner  not 
provided  for  on  Form  FmHA  1962-1  or 
becomes  aware  of  the  misuse  of 
proceeds  by  a  borrower,  corrective 
action  must  be  taken  to  protect  the 
Government's  interest 

(a)  Notice  to  borrowers.  When  a 
borrower  has  not  properly  accounted  for 
the  use  of  proceeds  from  the  sale  of 
chattel  sectirity,  the  County  Supervisor 
must  request  restitution  by  use  of  a 
letter  similar  to  Guide  Letter  1962-A-5. 

(1)  If  the  borrower  makes  restitution 
or  provides  sufficient  information  to 
enable  the  County  Supervisor  to  post- 
approve  the  transaction  on  Form  FmHA 
1962-1,  no  further  action  will  be  taken 
against  the  borrower.  Post-approval  can 
only  be  given  tmder  the  conditions  set 
out  in  5  1962.17(b)  of  this  subpart.  Only 
one  such  transgression  can  be  allowed 
in  any  period  covered  by  the  Form 
FmHA  431-2.  or  other  similar  plan  of 
operation  acceptable  to  FmHA,  between 
annual  security  inspections,  whichever 
is  appropriate,  and  this  must  be  made 
clear  to  the  borrower. 

(2)  If  the  borrower  does  not  make 
restitution,  if  the  County  Supervisor 
cannot  post-approve  the  transaction,  or 
if  the  borrower  makes  a  second 
imauthorized  disposition  of  security  or 
misuse  of  proceeds  after  setding  the  first 
offense  as  provided  in  paragraph  (a)(1) 
of  this  section,  the  County  Supervisor 
immediately  must  take  the  following 
action: 

(i)  Proceed  in  accordance  with 
§  1962.49  of  this  subpart  and 

(ii)  Place  the  borrower's  name  on  the 
Unapproved  Disposition  of  Security  Log 
in  accordance  with  paragraph  (b)  of  this 
section. 

(b)  Unapproved  Disposition  of 
Security  Log.  Each  County  Office  must 
maintain  a  log  of  borrowers  who  have 
made  unapproved  dispositions  of  chattel 
security. 


(1)  The  following  information  must  be 
included  in  the  log: 

(i)  The  borrower's  name  and  address: 

(ii)  The  date  the  unapproved 
disposition  was  discovered; 

(iii)  The  item  disposed  ok 

(iv)  The  amount  of  proceeds  fit)m  the 
disposed  item,  the  use  of  proceeds  and 
the  name  and  address  of  the  purchaser, 
if  known; 

(v)  The  date  Uiat  Guide  Letter  1962- 
A-5  was  sent  to  the  borrower  and 
date(8)  of  personal  contact(s)  with  the 
borrower  regarding  the  unapproved 
disposition; 

(vi)  The  date  the  case  was  referred  to 
die  State  Office;  and 

(vii)  All  subsequent  actions  until  the 
case  is  concluded. 

(2)  Subsequent  offenses  by  the  same 
borrower  must  be  entered  separately  on 
the  log. 

(3)  The  borrower's  name  must  remaia 
on  the  log  for  at  least  two  calendar 
years  from  the  date  the  imapproved 
disposition  was  discovered  and  the 
conclusion  of  the  matter. 

(4)  The  County  Supervisor  will 
forward  a  copy  of  the  log  to  the  State 
Director  quarterly  (January  1.  April  1. 
July  1  and  October  1).  New  additions  to 
the  log  since  the  previous  submission  to 
the  State  Office  should  be  circled  in  red. 
Repeat  offenders  will  have  a  red  star 
marked  by  their  names. 

(5)  The  State  Director  wrill  maintain  a 
log  of  the  Unauthorized  Disposition  of 
Sectmty.  Upon  receipt  of  the  logs  from 
the  County  Office,  the  State  Director 
will  list  the  information  in  the  State 
Office  log,  and  immediately  forward  a 
current  copy  of  the  logs  to  the  Office  of 
Inspector  General — ^Regional  Office — 
Iijvestigation. 

$1962.19    Ciatens  against  Commodity 
Credtt  Corporation  (CCC). 

This  section  is  based  on  a 
Memorandum  of  Understanding 
between  CCC  and  FmHA  (see  Exhibit  A 
of  this  subpart).  The  memorandum  sets 
forth  the  procedure  to  follow  when 
producers  sell  or  pledge  to  CCC  as  loan 
collateral  under  the  Price  Support 
Program,  commodities  on  which  FmHA 
holds  a  prior  lien,  and  when  the 
proceeds,  or  an  agreed  amount  from 
them,  are  not  remitted  to  FmHA  to  apply 
against  the  producer's  indebtedness  to 
FmHA.  In  addition  to  the  procedures 
outlined  in  Exhibit  A,  the  following 
apply: 

(a)  County  Office  action.  (1)  Qaims 
will  not  be  filed  with  CCC  until  it  is 
determined  that  the  amount  involved 
cannot  be  collected  from  die  borrower. 
Therefore,  after  preliminary  notice  is 
given  of  this  fact  to  CCC  by  die  State 
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Director.  th«  County  Supervisor  will 
make  immediate  demand  on  the 
borrower  for  the  amount  of  the  CCC 
loan  or  the  portion  of  it  which  should 
have  been  applied  to  the  borrower's 
account  If  payment  is  made,  the  State 
Director  will  be  notified. 

(i)  If  payment  is  not  made,  the  County 
Supervisor  will  determine  whether  or 
not  the  case  should  be  liquidated  in 
accordance  with  i  1962.40  of  this 
subpart.  Any  liquidation  action  will  be 
taken  immediately.  If  the  borrower  has 
no  property  from  which  recovery  can  be 
made  through  liquidation  or,  if  after 
liquidation,  an  unpaid  balance  remains 
on  the  indebtedness  secured  by  the 
commodity  pledged  or  sold  to  CCC,  the 
County  Supervisor  will  make  a  full 
report  to  the  State  Director  on  Form 
FmHA  455-1,  Iteqoest  for  Legal 
Action."  with  a  recommendation  that  a 
claim  be  filed  againt  CCC.  However,  if 
the  indebtedness  is  paid  through 
liquidation  action,  the  State  Director 
will  be  notified  by  memorandum. 

(ii)  If  the  facts  dp  not  warrant 
liquidation  action,  the  State  Director 
will  be  notified,  and  a  recommendation 
will  be  made  that  no  claim  be  filed 
against  CCC 

(2)  On  receiving  information  from  the 
State  Director  that  CCC  has  called  the 
borrower's  loan,  the  County  Supervisor 
will  act  to  protect  FmHA's  interest  with 
respect  to  the  commodity  if  CCC  is 
repaid. 

(b)  State  Office  action.  (1)  The  State 
Director,  on  receipt  of  reports  and 
recommendations  from  the  County 
Supervisor,  will: 

(i)  If  in  agreement  with  the  County 
Supervisor's  recommendation  not  to  file 
a  claim  against  CCC  or  if  notice  is 
received  that  the  indebtedness  has  been 
paid,  forward  notice  to  CCC. 

(ii)  If  in  agreement  with  the  County 
Supervisor's  recommendation  to  file  a 
claim  against  CCC  refer  the  case  to 
OGC  with  a  statement  of  facts. 

(iii)  If  OGC  determines  that  FmHA 
holds  a  prior  lien  on  the  commodity  and 
the  amount  due  on  its  loan  is  not 
collectible  from  the  borrower,  send  CCC 
a  copy  of  the  OGC  memorandum  with  a 
complete  statement  of  facts  supporting 
the  claim  through  the  apphcable  ASCS 
office  or  notify  CCC  if  the  OGC 
memorandum  does  not  support  FmHA's 
claim. 

(2)  The  State  Director  will  notify  the 
County  Supervisor  promptiy  on 
receiving  information  from  CCC  that  the 
borrower's  loan  isbeing called. 

(3)  If  collection  cannot  be  made  from 
the  borrower  or  other  party  (see 
paragraph  5  of  Exhibit  A  o^  this 
Subpart),  the  State  Director  will  give 
CCC  the  reasons.  FmHA  will  then  be 


paid  by  CCC  through  the  apphcable 
ASCS  office. 

StM2.20-19S2.29    [Rwervwl] 

9  1962Jt   CecrecUng  errars  In  Mcurity 
hnliunMnta. 

The  County  Supervisor  may  use  Form 
FMHA  462-12.  to  correct  minor  errors  in 
a  financing  statement  when  the  errors 
are  not  serious  (i.e.,  a  slightly  misspelled 
name).  OGC  will  be  asked  to  detMmine 
whether  or  not  such  errors  are  in  fact 
minor.  The  County  Supervisor  may  also 
use  Form  FmHA  482-12  to  add  chattel 
property  to  the  financing  statement  (i.e., 
a  new  type  or  item  of  chattel  or  crops  on 
land  not  previously  described). 

§1962J{7    Termination  Of  salisfaetfon  Of 
cfMffiM  sscttflly  inslfuiiwnts* 

(a)  Condition*.  The  County  Supervisor 
may  terminate  financing  statements  and 
satisfy  diattel  mortgages,  chattel  deeds 
of  trust,  assignments,  severance 
agreements  and  other  security 
instnnnents  when: 

(1)  Payment  in  full  of  all  debts  secured 
by  collateral  covered  by  the  security 
instruments  has  been  received;  or 

(2)  All  security  has  been  liquidated  or 
released  and  the  proceeds  properly 
accounted  for.  including  collection  or 
settlement  of  all  claims  against  third 
party  converters  of  security,  even 
thoii^  the  secured  debts  are  not  paid  in 
full.  This  includes  coUection-only  and 
debt  settlement  cases;  or 

(3)  The  U.S.  Attorney  has  accepted  a 
comprontise  offer  in  full  settlement  of 
the  indebtedness  and  has  asked  that 
action  be  taken  to  satisfy  or  terminate 
such  instruments;  or 

(4)  FmHA  has  a  financing  statement 
or  other  lien  instrument  which  describes 
the  real  estate  up>on  which  crops  are 
located  but  neither  the  borrower  non 
FmliA  has  an  interest  in  the  crops 
because  the  borrower  no  longer 
occupies  or  farms  the  premises 
described  in  the  lien  instrument.  Such 
action  will  only  relate  to  the  crops. 

(b)  Form  of  payment  (1)  Security 
instruments  may  be  satisfied  or  the 
financing  statemcfnts  may  be  terminated 
on  receipt  of  final  payment  in  currency, 
coin.  U.S.  Treasury  check,  cashier's  or 
certified  check,  bank  draft,  postal  or 
bank  money  order,  or  a  check  issued  by 
a  party  known  to  be  financially 
responsible. 

(2)  When  the  final  payment  is 
tendered  in  a  form  other  than  those 
mentioned  above,  the  security 
instruments  will  not  be  satisfied  until  15 
days  after  the  date  of  the  final  payment. 
However,  in  UCC  States  the  termination 
statement  will  be  signed  and  sent  to  the 
borrower  within  10  days  after  receipt  of 
the  borrower's  written  request  but  not 


until  the  10th  day  unless  it  previously 
has  been  ascertained  that  the  payment 
check  or  other  instrument  has  been  paid 
by  the  bank  on  i^ch  it  was  drawn. 
(See  subsection  (c)  of  this  section  for  the 
reason  for  the  lOMiay  requirement) 

(c)  Filing  or  recording  termination 
statements.  Financing  statnnents  will  be 
terminated  by  use  of  Form  FmHA  462-12 
if  provided  by  a  State  supplement  (1) 
Under  UCC  provisions  if  FmHA  fails  to 
give  a  termination  statement  to  the 
borrower  within  10  deys  after  written 
demand,  it  will  be  liaMe  to  the  borrower 
for  $100  and,  in  addition,  for  any  loss 
caused  to  the  borrower  by  such  failure 
unless  otherwise  provided  by  a  State 
supplement  In  the  absence  of  demand 
fw  a  termination  statement  by  the 
borrower,  a  termination  statement  will 
be  delivered  to  the  borrower  when  the 
notes  have  been  paid  in  fulL 

(2)  However,  if  FmHA  has  been 
meeting  the  borrower's  annual  operating 
credit  needs  in  the  past  and  expects  to 
do  so  the  next  year,  the  financing 
statements  need  not  be  terminated  in 
the  absence  of  such  demand  unless  a 
loan  for  the  succeeding  year  wiD  not  be 
made  or  earlier  termination  is  required 
by  a  State  supplement 

(d)  FiJing  or  recording  satisfactions. 
Satisfactions  of  chattel  mortgages  and 
similar  instruments  will  be  made  on 
Form  FmHA  460-4,  "Satisfaction,"  or 
other  form  approved  by  the  State 
Director.  The  original  of  the  satisfaction 
form  will  be  delivered  to  the  borrower 
for  recording  or  filing  and  the  copy  will 
be  retained  in  the  borrower's  case  file. 
However,  if  the  State  supplement  based 
on  State  law  requires  recording  or  filing 
by  the  mortgagee,  a  second  copy  will  be 
prepared  for  the  borrower  and  the 
original  will  be  recorded  or  filed  by  the 
County  Supervisor.  When  State  statutes 
provide  that  satisfactions  may  be 
accomplished  by  marginal  entry  on  the 
records  of  the  recording  office,  or  when 
Form  FmHA  460-4  is  not  legally 
sufficient  because  special  circtmistances 
require  some  other  form  of  satisfaction. 
County  Supervisors  are  authorized  to 
make  such  satisfactions  according  to 
State  supplements,  fai  such  cases,  Form 
FmHA  460-4  will  not  be  prepared  but  a 
notation  of  the  satisfaction  will  be  made 
cm  the  copy  of  Form  FmHA  451-1, 
"Acknowledgment  of  Cash  Payment"  or 
Form  FmHA  456-3,  "Journal  Voucher  for 
Write-Off  or  Judgment"  which  will  be 
retained  in  the  borrower's  case  folder. 

(e)  Satisfaction  or  termination  of  lien 
when  old  loans  cannot  be  identified. 
When  a  request  is  received  for  the 
satisfaction  of  a  crop  or  chattel  lien,  or 
for  the  termination  of  a  financing 
statement  and  the  status  of  the  account 
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secured  by  the  lien  cannot  be 
ascertained  from  County  Office  records, 
the  County  Supervisor  will  prepare  a 
letter  to  the  Finance  Office  reflecting  all 
the  pertinent  information  available  in 
the  County  Office  regarding  the  account. 
The  letter  will  request  the  Finance 
Office  to  tell  the  County  Supervisor 
whether  the  borrower  is  still  indebted  to 
FmHA  and.  if  so,  the  status  of  the 
account  If  the  Finance  Office  reports  to 
the  County  Supervisor  that  the  accoimt 
has  been  paid  in  full  or  otherwise 
satisfied  or  that  there  is  no  record  of  an 
indebtedness  in  the  name  of  the 
borrower,  the  County  Supervisor  is 
authorized  to  issue  a  satisfaction  of  the 
security  instruments  on  Form  FmHA 
460-4  or  other  approved  form  or  to  effect 
the  satisfaction  by  marginal  release,  or  a 
terminatiOTi  on  Form  FmHA  462-12  as 
appropriate. 

§1962.28    [ReswvMl] 

S  1962.29    Paymiit  of  f««s  and  insuranc* 
premiums. 

(a)  Fees.  (1)  Security  instruments. 
Borrowers  must  pay  statutory  fees  for 
filing  or  recording  financing  statements 
or  other  security  instruments  (including 
Form  FmHA  462-12,  or  other  renewal 
statements)  and  any  notary  fees  for 
executing  these  instruments.  They  also 
must  pay  costs  of  obtaining  lien  search 
reports  needed  in  properly  servicing 
security  as  outlined  in  this  subpart. 
Whenever  possible,  borrowers  should 
pay  these  fees  directly  to  the  officials 
giving  the  service.  When  cash  is 
accepted  by  FmHA  employees  to  pay 
these  fees.  Form  FmHA  440-12, 
"Acknowledgment  of  Payment  for 
Recording,  Lien  Sealdi  and  Releasing 
Fees,"  will  be  executed.  If  the  borrower 
cannot  pay  the  fees,  or  if  there  are  fees 
referred  to  in  paragraph  (a)  (2)  and  (3)  of 
this  section  that  must  be  paid  by  FmHA. 
the  County  Supervisor  may  pay  them  as 
a  petty  purchase  or  as  the  bill  of  a 
creditor  of  FmHA  in  accordance  with 
FmHA  Instructions  2024-E  and  2075-A, 
copies  of  which  are  available  in  any 
FmHA  office. 

(2)  Satisfactions.  The  borrower  must 
pay  fees  for  filing  or  recording 
satisfactions  or  termination  statements 
unless  a  State  supplement  based  on 
State  law  requires  FmHA  to  pay  them. 

(3)  Notary  fees.  FmHA  will  pay  fees 
for  notary  service  for  executing  releases, 
subordinations,  and  related  documents 
for  and  on  behalf  of  FmHA  if  the  service 
cannot  be  obtained  without  cost. 

(b)  Insurance  premiums.  County 
Supervisors  are  authorized  to  approve 
bills  or  invoices  for  payment  of 
insurance  premiums  on  chattel  security 
for  FmHA  loans  when: 


(1)  A  borrower  caimot  pay  the 
premiums  from  the  borrower's  own 
resources  at  the  time  due; 

(2)  It  is  not  practical  to  process  a  loan 
for  that  purpose; 

(3)  It  is  necessary  to  protect  FmHA's 
interests;  and 

(4)  The  amount  advanced  can  be 
charged  to  the  borrower  under  the 
provisions  of  the  security  instrument. 

§1962.30    Subordination  and  walvsr  Of 
FmHA  llans  on  dtattai  sacurtty. 

(a)  Purposes.  FmHA  chattel  liens 
securing  Operating  (OL).  Economic 
Emergency  (EE]  and  Emeigency  (EM) 
loans  may  be  subordinated  to  a  lien  of 
another  creditor  to  permit  that  creditor 
to  lend  for  any  authorized  OL,  EE.  or  EM 
loan  (Subtitle  B)  purpose,  including 
capital  purchases,  provided: 

(1)  The  borrower  needs  the  loan  to 
continue  farming  operations;  and 

(2)  The  loan  will  help  the  borrower  to 
accomplish  the  objectives  of  the  FmHA 
loans;  and 

(3)  FmHA's  financial  interest  will  not 
be  adversely  affected. 

(b)  Limitations.  (1)  When  a  non- 
FmHA  loan  is  made  to  pay  expenses 
directly  related  to  particular  crops  or 
livestock  enterprises,  FmHA  lien  priority 
should  be  subordinated  to  the  non- 
FmHA  creditor's  lien  only  so  far  as 
crops,  livestock  increases,  feeder 
livestock  or  other  normal  farm  income 
security  is  concerned.  If  the  non-FmHA 
lender  will  not  make  a  loan  unless 
FmHA  agrees  to  subordinate  more  of  its 
priority,  FmHA  may  subordinate  any 
lien  it  holds  on  basic  chattel  security. 
FmHA  should  not  give  up  any  more  of 
its  priority  to  basic  chattel  seciuity  than 
is  absolutely  necessary  to  provide  the 
non-FmHA  lender  with  the  security  it 
requires. 

(2)  When  an  obligation  secured  by  a 
lien  prior  to  that  of  FmHA  is  about  to 
mature  or  has  matured  and  the  prior 
lienholder  desires  to  extend  or  renew 
the  obligation,  or  the  obligation  can  be 
refinanced,  the  FmHA  hen  may  be 
subordinated.  However,  the  relative  lien 
position  of  FmHA  must  be  maintained. 

(3)  TTie  subordination  will  be  limited 
to  a  specific  amount. 

(4)  A  subordination  in  favor  of  only 
one  creditor  will  be  outstanding  at  any 
one  time  in  connection  with  the  same 
security.  A  subordination  also  may  be 
executed  to  enable  a  borrower  to  obtain 
necessary  crop  insurance  if  the  creditor 
to  whom  a  subordination  has  been  given 
on  that  crop  consents  in  writing  to 
payment  of  the  insurance  premiums 
from  the  crop  or  insiu^nce  proceeds. 

(5)  When  a  subordination  is  executed 
to  enable  the  borrower  to  obtain 
insurance  on  crops  under  lien  to  FmHA. 


the  borrower  will  assign  the  insurance 
proceeds  to  FmHA  or  name  FmHA  in 
the  loss-payable  clause  of  the  policy. 
(6)  Waivers  of  FmHA  lien  priority, 
instead  of  subordinations,  may  be 
executed  in  favor  of  a  creditor  who  has 
made  or  will  make  advances  to  produce, 
harvest,  process,  or  market  crops  under 
written  contract  to  that  creditor.  Such 
waivers  are  limited  to  the  purposes  for 
which  a  subordination  may  be  made 
under  this  Subpart 

(c)  Approval.  Loan  approval  officials 
may  approve  subordinations  and 
waivers  of  FmHA  OL  lien  priority  if  tiie 
amount  of  the  proposed  subordination 
or  waiver,  plus  the  principal  balance  of 
existing  subordinations  or  waivers,  is 
not  more  than  their  OL  approval 
authority  stated  in  tables  which  are 
available  from  any  FmHA  office.  Loan 
approval  officials  may  approve 
subordinations  and  waivers  of  FmHA 
EM  and  EE  loans  lien  priority  if  the 
amount  of  the  subordination  or  waiver 
plus  the  unpaid  principal  balance  of 
existing  EM  and  EE  loans  and 
subordinations  does  not  exceed  their 
EM  or  EE  loan  approval  authority  stated 
in  tables  which  are  available  from  any 
FmHA  Office.  When  the  lien  priority  for 
more  than  one  type  of  loan  is 
subordinated  or  waived,  the  total 
amount  of  the  approval  official's 
authority  will  be  limited  to  the  loan- with 
the  lowest  approval  authority  for  that 
official.  However,  the  State  Director 
may  approve  subordinations  or  waivers 
regardless  of  the  amount  State  Directors 
may  redelegate  their  authority  for 
approving  subordinations  to  qualified 
State  Office  employees. 

(d)  Forms.  (1)  Subordinations  or  lien 
waivers  authorized  in  this  Subpart  will 
be  made  on  Form  FmHA  460-2, 
"Subordination  by  the  Govenunent"  or 
on  other  forms  approved  by  the  State 
Director  with  OGC's  advice.  If  Form 
FmHA  460-2  does  not  conform  to  a 
State's  recording  requirements,  a  State 
supplement  may  be  used,  if  approved  by 
OGC  to  modify  the  form. 

(2)  Form  FmHA  431-2  or  other  similar 
plan  of  operation  acceptable  to  FmHA 
will  show  the  subordination  or  lien 
waiver  and  repayment 

(e)  Loans  under  CCC  program.  See 
E)dubit8  B  and  C  of  this  Subpart 

(1)  When  the  ASCS  County  Office 
makes  CCC  loans  to  the  borrower. 
FmHA  will  not  execute  a  form  of 
subordination  or  lien  waiver. 

(2)  When  the  hill  value  of  a  CCC  loan 
on  cotton  is  to  be  advanced  to  the 
borrower  by  a  bank,  ginner,  or 
warehouseman  whom  the  County 
Supervisor  considers  financially 
responsible,  and  when  a  check  or  draft 
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issued  by  the  bank,  ginner,  or 
warehouseman  is  made  payable  to 
FmHA,  or  jointly  to  FmHA  and  the 
borrower,  and  is  delivered  to  the  County 
Supervisor,  the  County  Supervisor  may 
then  execute  the  lienholder's  waiver  on 
Form  CCC  Cotton  A  even  thou^  item  2 
of  that  form  shows  that  the  CCC  loan 
will  be  distributed  to  such  a  bank, 
ginner,  or  warehouseman.  Loan 
approval  officials  may  approve  waivers 
of  crop  liens  in  accordance  with 
subsection  (c)  of  this  section. 

(3)  If  the  commodity  covered  by  the 
CCC  loan  is  released  by  CCC  or 
redeemed  by  the  borrower,  the  FmHA 
lien  will  be  restored  to  the  priority  it 
held  before  the  CCC  loan  was  made. 

(4)  When  the  borrower  wishes  to 
rotate  or  exchange  a  new  crop  for  an  old 
crop  that  is  stored  under  the  CCC  Grain 
Reserve  Program,  the  County  Supervisor 
and  the  ASCS  official  will  proceed  as 
set  out  in  Exhibit  C  of  this  subpart 

§§1982.31-1962.33    [ReservMl] 

§1962.34    TrwwtarofchatMMcurttyand 
EO  property  and  anumptlon  of  CtaMa. 

Chattel  and  EO  property  may  be 
transferred  to  eligible  or  ineligible 
transferees  who  agree  to  assume  the 
outstanding  loan,  subject  to  the 
provisions  set  out  in  tfiis  section.  A 
transfer  and  assumption  may  also  be 
made  when  one  or  more  of  the 
borrowers  or  the  former  spouse  and  co- 
obligor  of  a  divorced  borrower 
withdraws  from  the  operation  or  dies. 
The  transfer  of  accounts  secured  by  real 
estate  or  both  real  estate  and  chattels 
will  be  processed  under  Subpart  A  of 
Part  1872  of  this  chapter  (FmHA 
Instruction  465.1).  The  transferor 
(borrower)  must  be  sent  Form  FmHA 
1924-14,  "Notice— Fanner  Program 
Borrower  Servicing  Options  Including 
Deferral  and  Borrower  Responsibilities." 
as  soon  as  the  borrower  contacts  the 
County  Supervisor  inquiring  about  a 
transfer. 

(a)  Transfer  to  eligibles.  Transfers  of 
chattel  security  and  EO  property  to  a 
transferee  who  is  eligible  for  the  kind  of 
loan  being  assumed  or  who  will  become 
eligible  after  the  transfer  may  be 
approved,  provided: 

(1)  The  transferee  assumes  the  total 
outstanding  balance  of  the  FmHA  debts 
at  that  portion  of  the  outstanding 
balance  equal  to  the  present  market 
value  of  the  chattel  security  or  EO 
property,  less  any  prior  liens,  if  the 
property  is  worth  less  than  the  entire 
debt 

(2)  Generally  the  debts  assumed  will 
be  paid  in  accordance  with  the  rates 
and  terms  of  the  existing  notes  or 
assumption  agreements.  Any 


delinquency  and  any  deferred  interest 
outstanding  will  be  scheduled  for 
payment  on  or  before  the  date  the 
transfer  is  closed.  Form  FmHA  460-0, 
"Assumption  Agreement  (Same  Terms- 
Eligible  Transferee)."  will  be  used.  If  the 
existing  loan  repayment  period  is 
extended,  the  debt  being  assimned  may 
be  rescheduled  using  Form  FmHA  460-^ 
"Assumption  Agreement  (N.ew  Terms)." 
The  new  repayment  period  may  not 
exceed  that  for  a  new  loan  of  the  same 
type.  If  Form  FmHA  460-5  is  used,  the 
current  interest  rate  for  such  loans  will 
be  charged  to  all  applicants.  If  any 
deferred  interest  is  not  paid  by  the  time 
the  transfer  takes  place,  it  must  be 
added  to  the  principal  balance  and  the 
loan  must  be  placed  on  new  rates  and 
terms. 

(3)  The  transfer  of  EM  actual  loss 
loans,  or  EM  loans  made  before 
September  12, 1975.  will  be  made  as 
provided  under  subsection  (b)  of  this 
section.  However,  when  one  or  more  of 
the  borrowers  or  jointly  obligated 
partners  withdraw  from  the  operation 
and  those  remaining  desire  to  assimie 
the  total  indebtedness  and  continue  the 
operation,  a  transfer  to  the  remaining 
borrowers  or  partners  may  be  made  as 
an  eligible  fransferee. 

(b)  Transfer  to  ineligibles.  Transfer  of 
the  chattel  security  and  EO  pr(^)erty  to  a 
transferee  who  is  not  eligible  for  the 
kind  of  loan  being  assumed  may  be 
approved,  provided: 

(1)  It  is  in  FmHA's  financial  interest  to 
approve  the  transfer  of  seciuity  or  EO 
property  and  assumption  of  the  debts 
rather  than  to  liquidate  the  security  or 
EO  property  immediately. 

(2)  The  transferee  assumes  the  total 
outstanding  balance  of  the  FmHA  debt, 
or  an  amount  equal  to  the  present 
market  value  of  the  security  or  EO 
property  as  determined  by  the  County 
Supervisor,  less  any  prior  liens,  if  the 
value  is  less  than  the  entire  debts. 

(3)  FmHA  debts  assumed  will  be 
repaid  in  amortized  installments  not  to 
exceed  5  years  using  Form  FmHA  460-5. 
Any  deferred  interest  not  paid  by  the 
time  the  transfer  takes  place  must  be 
added  to  the  principal  balance.  The 
transferred  property,  including  EO 
property,  will  be  subject  to  any  existing 
FmHA  Uen.  In  the  absence  of  an  existing 
FmHA  lien,  new  lien  instruments  will  be 
executed.  Interest  rates  to  the  transferee 
will  be  as  follows: 

(i)  For  OL.  EE.  SL,  and  EM  loans,  the 
current  mterest  rate  in  effect  for  regular 
OL  loans  at  the  time  of  approval  of  the 
transfer  plus  one  percent. 

(ii)  For  EO  loans.  6  percent. 

(4)  The  transferee  can  repay  the 
FmHA  debt  in  accordance  with  the 


assumption  agreement  and  can  legally 
enter  into  the  contract 

(c)  Effect  of  signature.  In  all  cases  the 
purpose  and  effect  of  signing  an 
assumption  agreement  or  other  evidence 
of  indebtedness  is  to  engage  separate 
and  individual  personal  liability, 
regardless  of  any  State  law  to  the 
contrary. 

(d)  Release  of  transferor  from 
liabiUty.  The  borrower  and  any  co- 
signer may  be  released  from  personal 
liability  to  FmHA  when  all  the  chattel 
security  is  transferred  to  an  eligible  or 
ineligible  applicant  and  the  total 
outstanding  debt  or  that  portion  of  the 
debt  equal  to  the  present  market  value 
of  the  security  is  assumed.  The  servicing 
official  is  authorized  to  approve  releases 
from  Uability  except  when  the  FmHA 
debt  secured  by  chattels  less  their 
market  value  exceeds  $25,000.  the 
Administrator  must  approve  the  release 
from  liability.  When  there  will  be  no 
release  from  liability,  the  transferor  and 
co-signer  of  a  farmer  program  loan  must 
be  sent  a  letter  similar  to  Exhibit  F  of 
Subpart  A  of  1955  of  this  chapter 
(available  in  any  FmHA  office). 

(e)  County  Committee  actions.  (1) 
Transfer  to  eligible  applicant  The 
County  Committee  will  certify  the 
transferee's  eligibility  for  the  types  of 
loans  to  be  assumed  on  Form  FmHA 
440-2.  "County  Committee  Certification 
or  Recommendation." 

(2)  Transfer  to  ineligible  applicant 
The  County  Committee  will  execute  a 
memorandum  statement  on  Form  FmHA 
440-2  as  follows:  "In  our  opinion,  the 
transferee,  (name  of  transferee),  will 
honestly  endeavor  to  make  payments  in 
accordance  with  the  assumption 
agreement,  maintain  the  security,  and 
carry  out  the  other  obligations  in 
connection  with  the  loan." 

(3)  Release  from  liability.  If  the  total 
outstanding  debt  is  not  assumed,  the 
County  Committee  will  execute  a 
memorandimi  statement  on  Form  FmHA 
440-2  when  they  recommend  the 
transferor  be  released  from  personal 
liability,  which  will  read  as  follows: 
"(Name  of  transferor  and  any  co-signer] 
in  our  opinion  do  not  have  reasonable 
ability  to  pay  all  or  a  substantial  part  of 
the  balance  of  the  debt  not  assumed 
after  considering  their  assets  and 
income  at  the  time  of  transfer. 
Transferors  have  cooperated  in  good 
faith,  used  due  diligence  to  maintain  the 
security  against  loss,  and  otherwise 
fulfilled  the  convenants  incident  to  the 
loan  to  the  best  of  their  ability. 
Therefore,  we  recommend  that  the 
transferror  and  any  co-signer  be 
released  from  personal  liability  on  the 
transferees'  assumption  of  a  portion  of 
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I  he  indebtedness  at  least  equal  to  the 
present  market  value  of  the  security."  If 
the  total  outstanding  debt  is  assumed, 
the  statement  is  not  required. 

(f)  Transfer  and  assumption  docket. 
The  County  Supervisor  will  assemble 
the  following  statements  and  forms  for 
transfer  and  assumption: 

(1)  A  statement  of  the  current  amount 
cf  the  indebtedness. 

(2)  A  description  of  the  security  or  EO 
property  to  be  transferred  and  a 
statement  about  its  value. 

(3)  Form  FmHA  410-1,  "Application 
for  FmHA  Services." 

(4)  Form  FmHA  440-2  for  an  eligible 
transferee,  with  the  memorandum 
statement  of  the  County  Committee  if 
the  transferor  is  to  be  released  from 
Uability. 

(5)  County  Committee  memorandum 
statement  for  ineligible  transferee  with 
the  additional  memorandum  statement  if 
the  transferor  is  to  be  released  from 
liability. 

(6)  Statement  of  justification  for  the 
transfer,  including  a  plan  of  repayment, 
if  not  otherwise  shown  in  the  docket. 

(7)  Transferee's  plan  of  operation 
shown  on  Form  FmHA  431-2  or  other 
similar  plan  of  operation  acceptable  to 
FmHA.  or  Form  FmHA  431-3,  or  Form 
FmHA  431-4. 

l8)  Form  FmHA  460-5  or  Form  FmHA 
460-9,  as  appropriate. 

(9)  Form  FmHA  465-8,  "Release  from 
l*ersonal  Liability,"  when  appropriate. 

(10)  Form  FmHA  1940-1.  "Request  for 
Obligation  of  Funds." 

[  (11)  Form  FmHA  465-5.  "Transfer  of 
Real  Estate  Security,"  will  be  used  to 
^ansfer  real  estate  security. 

(12)  Form  FmHA  1960-6,  "Assumption 
Agreement  (Information),"  or  Form 
FmHA  1965-22,  "Information  on 
Assumption  on  New  Terms  or  Other 
Change  of  Terms,"  as  appropriate,  and 
Form  FmHA  1985-23,  "Supplemental 
Information  on  Assumption  and/or 
Change  of  Terms." 

(13)  Form  FmHA  1924-14.  (Added) 
(g)  Processing  assumption 

igreements.  Additional  secxirity 
nstruments  will  be  obtained  in 
accordance  with  advice  from  OGC. 
I    (1)  On  receipt  of  Form  FmHA  1960-6 
^r  Form  FmHA  1965-22,  and  Form 
FmHA  1965-23  the  Finance  Office  *vill 
establish  an  account  in  the  name  of  the 
assuming  transferee  and  will  notify  the 
[County  Supervisor. 

I    (2)  Form  FmHA  1905-1,  "Management 
System  Card — individual,"  will  be 
prepared  for  the  transferee,  and  the  loan 
k'ecord  cards  of  the  transferor  will  be 
lattached. 

I    (3)  If  a  collection  is  received  from  the 
'transferee  after  the  assumption 
agreement  is  approved  but  before 


Finance  Office  notification  to  the 
County  Office,  Form  FmHA  451-2. 
"Schedule  of  Remittances."  will  be 
prepared  as  follows: 

(i)  During  the  period  that  a  transfer  is 
pending  in  the  County  Office,  payments 
received  by  the  Finance  Office  will 
continue  to  be  applied  to  the  transferor's 
account,  and  Form  FmHA  451-26, 
'Transaction  Record,"  or  Form  FmHA 
451-31.  "Borrower  Transaction  Record," 
will  be  forwarded  to  the  County  Office. 
This  includes  any  downpayments  made 
in  connection  with  the  transfer  for 
reducing  the  amount  of  the  debt  to  be 
assumed.  On  receiving  a  payment  on  the 
account  not  included  in  the  latest 
transaction  record  or  monthly  payment 
account  status  report,  the  County 
Supervisor  should  deduct  such  amoimts 
from  the  total  amount  of  principal  and 
interest  calculated  from  the  latest 
information  available  before  completing 
the  assumption  agreement  and  having  it 
signed. 

(ii)  When  the  borrower  has  made  a 
direct  payment  to  the  Finance  Office 
and  there  is  no  record  of  it  in  the  County 
Office,  the  account  will  be  assumed 
based  on  the  latest  record  in  the  County 
Office.  The  application  Of  the  direct 
payment  will  be  reversed  from  the 
account,  and  the  assumption  agreement 
will  be  processed  in  the  Finance  Office. 
The  Director,  Finance  Office,  will 
contact  the  County  Supervisor  to 
determine  how  to  dispose  of  the 
proceeds  from  the  direct  payment. 

(iii)  For  payments  received  on  the 
date  of  transfer.  Form  FmHA  451-2  will 
be  prepared  to  show  'Transfer  in 
process  for  account  owed  by 
(borrower's  name  and  case  number)  to 
be  transferred  to  (Name  of  transferee 
and  case  number,  if  known)."  If  the 
borrower  number  portion  of  the  case 
number  has  not  yet  been  assigned  for  a 
transferee,  only  the  State  and  County 
portion  of  the  case  number  will  be 
shown.  A  statement  for  the  information 
of  the  Finance  Office  will  be  attached  to 
the  assumption  agreement  showing  the 
date  of  Form  FmHA  451-2  and  the 
amount  paid. 

(iv)  When  a  pajTnent  is  due  on  the 
assumption  agreement  shortly  after  the 
transfer  is  completed,  it  should  be 
collected  if  possible,  at  the  time  of 
transfer  and  remitted  in  the  transferee's 
name. 

(h)  Approval  Loan  approval  officials 
are  audiorized  to  approve  transfer  and 
assumption  of  FmHA  accounts  to 
eligible  or  ineligible  transferees  and 
releases  from  liability  when  the  debts 
are  within  tbeir  respective  loan  approval 
authorities  stated  in  tables  which  are 
available  from  any  FmHA  Office  (FmHA 
Instruction  1901-A). 


(1)  Loan  approval  officials  may  also 
approve  transfers  and  assumptions  of 
EO  loans  ane  releases  from  liability. 
State  Directors  ma^  ako  approve 
transfers  to  and  assumptions  by 
ineligible  transferees  and  releases  from 
liability  regardless  of  the  amount  of  the 
outstanding  EM  loan  debt. 

(2)  The  Administrator  will  review  for 
approval  proposed  transfers  to  and 
assumptions  by  eligible  transferees  that 
exceed  the  approval  authorities  of  State 
Directors  for  EM  loans. 

SS  1M2.35-1962.39    [Reservedl 

91«62j40    Uquktetlon. 

(a)  Voluntary  liquidation. — (1) 
General.  When  a  borrower  contacts 
FmHA  and  asks  about  volimtarily 
liquidating  security,  the  borrower  will 
be  told  that  liqtudatioB  can  only  be 
accomplished  by: 

(i)  Selling  the  security  under  S  1962.41 
of  this  subpart. 

(ii)  Transferring  the  security  under 
S  1962.34  of  this  subpart, 

(iii)  Conveying  the  security  to  FmHA 
under  Subpart  A  of  Part  1955  of  this 
chapter,  or 

(iv)  Refinancing  the  debt  with  another 
lender. 

The  provisions  of  these  regulations 
will  be  explained  to  the  borrower. 

(2)  Lien  search.  The  County 
Supervisor  will  obtain  a  current  lien 
search  report  to  determine  the  effect 
that  liens  of  other  parties  will  have  on 
liquidation,  the  record  lienholders  to 
whom  notices  of  sale  wiD  be  given,  and 
the  distribution  that  will  be  made  of  the 
sales  proceeds.  Normally,  lien  searches 
should  be  obtained  bom  the  same 
source  as  is  used  when  making  a  loan.  If 
obtaining  the  searches  from  third  party 
sources  causes-undue  delay  which 
interferes  with  orderly  liquidation, 
searches  may  be  made  by  the  County 
Supervisor.  If  the  lien  search  is  made  by 
third  parties,  the  borrower  will  pay  the 
cost  from  personal  funds  or  if  the 
borrower  refuses,  FmHA  will  pay  the 
cost  and  charge  it  to  the  borrower's 
account  in  accordance  with  the  security 
instrument  or  EO  Loan  Agreement  Tbe 
records  to  be  searched  and  the  period 
covered  by  the  search  will  be  in 
accordance  with  a  State  supplement. 

(b)  Involuntary  liquidation.  When  a 
borrower  makes  an  unapproved 
disposition  of  security,  the  directions  in 
§S  1962.18  and  1962.49  of  the  subpart 
will  be  followed.  In  all  other  cases, 
when  the  County  Supervisor,  with  the 
advice  of  the  District  Director 
determines  that  continued  servicing  of 
the  loan  will  not  accomplish  the 
objectives  of  the  loan,  or  that  for  other 
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reasons  further  servicing  cannot  be 
justified  under  the  policy  stated  in 
S  1982.2(8)  of  this  subpart,  liquidation  of 
the  account(s)  will  be  accomplished  as 
quickly  as  possible  under  this  section.  In 
farmer  program  loan  caes,  borrowers 
must  receive  Forms  FmHA  1924-14. 
"Notice — Fanners  Program  Borrower 
Servicing  Options  Including  Deferrals 
and  Borrower  Responsibihties,"  1924-25, 
"Notice  of  Intent  to  Take  Adverse 
Action,"  and  1924-28,  "Borrower 
Acknowledgment  of  Notice  of  Intent  to 
Take  Adverse  Action."  and  any  appeal 
must  be  concluded  before  any 
liquidation  action  (including  termination 
of  releases  of  sales  proceeds]  is  taken. 
The  County  Supervisor  will  send  these 
forms  to  the  borrower  as  soon  as  a 
decision  is  made  to  liquidate. 

(1)  General.  When  liquidation  is 
begun,  it  is  FmHA  policy  to  liquidate  aU 
security  and  EO  property  except  EO 
property  that  the  County  Supervisor 
determines  is  essential  for  minimum 
family  living  needs.  The  present  market 
value  of  security  that  may  be  retained 
by  the  borrower  for  minimum  family 
living  needs  will  not  exceed  $600. 
However,  only  so  much  of  the  security 
and  EO  property  will  be  liquidated  as 
necessary  to  pay  the  indebtedness. 

(2)  Lien  search.  The  County 
Supervisor  will  follow  the  directions  set 
out  in  paragraph  (a)(2)  of  this  section. 

(3)  Agreement  with  borrower.  After 
the  borrower  is  told  that  FmHA  wants 
the  account  liquidated,  if  the  borrower  is 
willing  to  voluntarily  liquidate  the 
account  immediately  by  (i)  selling  the 
security  in  accordance  with  §  1962.41  of 
this  subpart,  (ii)  transferring  the  Security 
in  accordance  with  9  1982.34  of  this 
subpart,  (iii)  conveying  the  security  to 
FmHA  under  Subpart  A  of  Part  1955  of 
this  chapter,  or  (iv)  refinancing  the  debt 
with  another  lender,  the  County 
Supervisor  may  allow  the  borrower  60 
days  to  accomplish  such  action.  Farmer 
program  loan  borrowers  who  have  been 
sent  Form  FmHA  1924-25  will  be  given 
120  days  if  Form  FmHA  1924-26  is 
returned  indicating  that  the  borrower  is 
willing  to  sell,  transfer  or  voluntarily 
convey  the  security  or  refinance  the 
debt. 

(4)  No  agreement  with  borrower.  After 
the  borrower  is  told  that  FmHA  wants 
the  account  liquidated,  if  the  borrower  is 
not  willing  to  voluntarily  hquidate,  the 
borrowers  account  will  be  accelerated 
(see  paragraphs  (b)(4)  (i)  and  (ii)  of  this 
paragraph).  The  County  Supervisor  will 
then  attempt  to  repossess  the  seciirity  in 
accordance  with  9  1962.42  of  this 
subpart  If  this  is  not  possible,  the  case 
will  be  referred  for  civil  action  in 
accordance  with  9  1962.49  of  this 


subpart.  Unmatured  installments  will  be 
accelerated  as  follows: 

(i)  The  District  Director  will  accelerate 
all  unmatured  installments  by  using 
Exhibit  D  or  Exhibit  E  of  Subpart  A  of 
Part  1955  of  this  chapter  except  in  cases 
referred  to  OGC  for  civil  action,  if  the 
notice  has  previously  been  given. 

(u)  Exhibit  D  of  Exhibit  E  of  Subpart  A 
of  Part  1955  of  this  chapter  will  be  sent 
to  the  last  known  address  of  each 
obligor,  with  a  copy  to  the  Finance 
Office  in  those  cases  referred  to  OGC 
for  civil  action.  County  Office  and 
Finance  Office  loan  records  will  be 
adjusted  to  mature  the  entire 
indebtedness  only. 

(c)  Multiple  loans  and  loans  secured 
by  both  real  estate  and  chattels.  Follow 
the  provisions  of  9  1872.17(b)  of  Part 
1872  of  this  chapter  for  liquidating  these 
loans. 

(d)  Assignment  of  insured  loans. 
When  liquidation  of  an  insured  loan  is 
approved,  the  State  Director  will  be 
aske<hby  the  official  who  approved  the 
liquidation  to  immediately  obtain  an 
assignment  of  the  loan  to  FmHA  if  the 
promissory  note  is  not  held  in  the 
County  Office.  Pending  the  assignment, 
preliminary  steps  to  effect  liquidation 
should  be  taken,  but  civil  or  other  court 
action  will  not  be  started  and  claims 
will  not  be  filed  in  bankruptcy  or  similar 
proceedings  or  in  probate  or 
administration  proceedings  with  respect 
to  the  insured  loan  claim,  unless 
essential  to  protect  FmHA's  interests 
and  OGC  recommends  such  action. 
However,  other  steps  need  not  be  held 
up  pending  assignment.  If  any  problems 
are  encountered  in  obtaining  the 
assignment,  OGC  may  be  contacted  for 
advice. 

(e)  Protective  advances.  (1)  After 
Forms  FmHA  1924-25  and  1925-28  have 
been  sent  and  security  is  in  danger  of 
loss  or  deterioration,  the  State  Director 
will  protect  FmHA's  interest  and 
approve  protective  advances  in  payment 
of: 

(i)  Delinquent  taxes  or  assessments 
that  constitute  prior  liens  which  would 
be  paid  ahead  of  FmHA  under 
9  1962.44(a)  of  this  subpart. 

(ii)  Premiums  on  insurance  essential 
to  protect  FmHA's  interest,  and 

(iii)  Other  costs  including 
transportation  necessary  to  protect  or 
preserve  the  security. 

(2)  However,  such  advances  may  not 
be  made  unless  the  amount  advanced 
becomes  a  part  of  the  debt  secured  by 
FmHA's  lien,  or  is  for  expenses  of 
administration  of  estates  or  for 
litigation.  If  a  case  is  in  the  hands  of  the 
U.S.  Attorney,  such  advances  may  not 
be  made  without  the  U.S.  Attorney's 


concurrence.  Moreover,  such  advances 
may  not  be  made  in  any  case  to  pay 
expenses  incurred  by  a  U.S.  Marshal  or 
other  similar  official  such  as  a  local 
sheriff.  However,  if  the  official  seizes 
the  property  and  delivers  it  to  FmHA  for 
sale  by  FmHA,  costs  incurred  by  FmHA 
after  delivery  to  FmHA  will  be  paid. 

(3)  The  County  Supervisor  will  submit 
a  report  on  the  need  for  such  advances 
to  the  State  Director,  including: 

(i)  Borrower's  County  Office  case  file; 

(ii)  Current  Uen  search  report; 

(iii)  Statement  of  the  type  and  value  of 
the  property  and  of  the  circumstances 
which  may  result  in  the  loss  or 
deterioration  of  such  property:  and 

(iv)  A  recommendation  as  to  whether 
or  not  the  advance  should  be  approved. 

(4)  Costs  incurred  by  FmHA  in 
protecting  its  interest  in  security  or  EO 
property  may  be  paid  by  means  of 
Standard  Form  1034,  "Public  Voucher 
for  Purchases  and  Services  Other  Than 
Personal"  in  accordance  with  FhiHA 
Instruction  2024-P  (available  in  any 
FmHA  office),  and  may  be  charged  to 
the  borrower's  loan  account,  or  paid 
from  proceeds  of  the  sale  of  security  or 
EO  property. 

$1962.41    Sal*  of  chattel  ••eurtty  or  EO 
property  by  borrower*. 

Borrowers  who  are  liquidating 
voluntarily  and  who  have  not  been  sent 
Forms  FmHA  1924-25  and  1924-28  will 
be  sent  Form  FmHA  1924-14  before  any 
sale  occurs. 

(a)  Public  sale.  A  borrower  may 
voluntarily  liquidate  chattels  by  selling 
the  property  at  auction  in  tiie  borrower's 
own  name.  Form  FmHA  455-3, 
"Agreement  for  Sale  by  Borrower 
(Chattels  and/or  Real  Estate)",  will  be 
executed  by  the  borrower,  all 
lienholders,  and  the  cleric  of  the  sale  or 
other  person  who  will  receive  the  sale 
proceeds  before  execution  by  the 
County  Supervisor.  When  EO  property 
is  involved  delete  from  the  Form  the 
reference  to  the  FmHA  lien  wherever  it 
appears  on  the  forms.  No  FmHA  officiail 
is  authorized  to  bid  at  such  sales.  The 
County  Supervisor  will  arrange  to 
promptly  receive  the  proceeds  of  the 
sale  due  FmHA  for  application  on  the 
borrower's  indebtedness. 

(b)  Private  sale.  The  borrower  may 
sell  chattel  security  or  EO  property  at  a 
private  sale  if: 

(l)(i)  The  borrower  has  ready 
purchasers  and  can  sell  all  of  the 
property  for  its  present  market  value:  or 

(ii)  The  property  is  perishable;  or 

(iii)  The  property  is  of  a  type 
customarily  sold  on  a  recognized 
market;  or 


(iv)  The  property  consists  of  items  of 
small  value  or  a  limited  number  of  items 
which  do  not  justify  public  sale. 

(2]  Form  FmHA  1962-1  may  be  used  to 
approve  liquidation  of  such  security. 
The  County  Supervisor  will  document  in 
the  ruiming  case  record  the  reasons  that 
a  public  sale  was  not  justified. 

(3)  Form  FmHA  455-3  is  completed 
before  the  sale. 

(c)  Government  takes  possession.  The 
borrower  may  also  turn  over  possession 
of  the  chattels  to  FmHA  by  signing  Form 
FmHA  455-4.  "Agreement  for  Voluntary 
Liquidation  of  Chattel  Security."  This 
form  authorizes  FmHA  to  sell  the 
security  at  either  public  or  private  sale. 
If  FmHA  hires  a  caretaker,  services 
should  be  obtained  by  use  of  Form 
FmHA  120-10;  "Solicitation,  Quotation, 
Purchase  Order,  Inspection,  and 
Invoice"  in  accordance  with  Subpart  D 
of  Part  1955  of  this  Chapter. 

(d)  Record  of  Sale.  The  sale  will  be 
recorded  on  Form  FmHA  1962-1. 

(e)  Unpaid  FmHA  Debt.  If  the  sale 
results  in  less  than  full  payment  of  the 
FmHA  debt,  the  account  will  be 
considered  for  debt  settlement. 

§1962.42    RcposMsskMi,  car*,  and  sal*  Of 
chattal  sacurtty  or  EO  proparty  by  th« 
County  Suparvlaor. 

(a)  Repossession.  Except  as  provided 
in  paragraph  (d)  of  this  section,  prior  to 
any  repossession  of  FmHA  security  a 
borrower  and  all  cosigners  on  the  note 
must  receive  Forms  FmHA  1924-14, 
1924-25  and  1924-26  and  any  appeal 
must  be  concluded.  The  County 
Supervisor  will  take  possession  of 
security  or  EO  property  for  FmHA  when 
the  value  of  the  property,  based  on 
appraisal,  is  substantially  more  than  the 
estimated  sale  expenses  and  the  amount 
of  any  prior  lien,  if  the  prior  lineholder 
does  not  intend  to  enforce  the  lien.  The 
property  will  not  be  repossessed  if 
FmHA's  estimated  recovery  will  be 
small  in  relation  to  the  amount  of  its 
claim,  or  in  relation  to  the  amount  it 
must  pay  on  prior  liens  and  sale 
expenses  if  it  bids  on  the  property  in 
accordance  with  S  1955.20  of  Subpart  A 
of  Part  1955  of  this  chapter. 

(1)  Conditions.  The  County  Supervisor 
will  take  possession  under  any  of  the 
following  conditions: 

(i)  When  Form  FmHA  455-4  has  been 
executed.  For  EO  property  this  form  will 
be  revised  by  placing  a  period  after 
"interest"  in  the  first  sentence  beginning 
"The  Debtor"  and  deleting  the 
remainder  of  that  clause:  deleting  the 
words  "collateral  covered  by  the 
security  instruments'  in  the  second  part 
of  the  sentence  and  inserting  instead 
"property  covered  by  the  debtor's  loan 


agreement  which  is  referred  to  as  the 
collateral." 

(ii)  When  the  borrower  has 
abandoned  the  property. 

(ill)  When  peaceable  possession  can 
be  obtained,  but  the  borrower  has  not 
executed  Form  FmHA  455-4. 

(iv)  When  the  property  is  delivered  to 
FmHA  as  a  result  of  court  action. 

(v)  When  Form  FmHA  455-5. 
"Agreement  of  Secured  Parties  to  Sale 
of  Security  Property,"  is  executed  by  all 
prior  lienholders.  If  prior  henholders  will 
not  agree  to  Uquidate  the  property  their 
liens  may  be  paid  if  their  notes  and  liens 
are  assigned  to  FmHA  on  forms 
prepared  or  approved  by  OGC.  When 
prior  liens  are  paid,  the  payment  will  be 
made  by  processing  Standard  Form  1034 
in  accordance  with  FmHA  Instruction 
2024-P  (available  in  any  FmHA  office) 
and  charged  to  the  borrower's  account. 

(vi)  When  arrangements  cannot  be 
made  with  the  borrower  or  a  member  of 
the  borrower's  family  to  sell  EO 
property  in  accordance  with  the  loan 
agreement. 

(2)  Recording.  A  list,  dated  and  signed 
by  the  County  Supervisor,  of  all  security 
or  EO  property  repossessed  except  for 
those  items  on  Form  FmHA  455-4.  Form 
FmHA  455-6.  or  Form  FmHA  455-7, 
"Agreement  for  Cultivating.  Harvesting, 
and  Delivering  Crops."  will  be 
maintained  in  the  borrower's  case  file. 
Whenever  the  County  Supervisor  is 
transferred  to  another  position  or  leaves 
FmHA  or  there  is  a  change  in 
jurisdiction,  the  District  Director  will 
give  the  succeeding  County  Supervisor 
in  writing,  the  names  of  such  borrowers 
and  a  list  of  the  property  repossessed  in 
the  custody  of  the  County  Supervisor 
and  caretakers,  its  location,  and  the 
names  and  addresses  of  the  caretakers, 
(b)  Care.  The  County  Supervisor  will 
arrange  for  the  custody  and  care  of 
repossessed  property  as  follows: 

(1)  Livestock.  Care  and  feeding  of 
livestock  will  be  obtained  by  contract 
pursuant  to  FmHA  Instruction  1955-D 
(available  in  smy  FmHA  office).  The 
value  of  animal  products  (such  as  milk) 
may  constitute  all  or  part  of  the 
contractor's  quotation,  and  if  this  is 
desired,  such  a  statement  should  be 
included  in  the  solicitation.  Possession, 
of  the  livestock  will  be  turned  over  to 
the  contractor  only  after  the  contract  is 
awarded  using  Form  FmHA  120-10, 
"Solicitation,  Quotation.  Purchase 
Order.  Inspection  and  Invoice."  If  a 
contractor's  services  are  needed  for  a 
longer  period  than  is  authorized  in 
paragraph  (c){4)(i)  of  this  section,  the 
State  Director  may  authorize  the  Coimty 
Supervisor  to  continue  obtaining  the 
necessary  services  for  the  time  needed.  . 


(2)  Machinery,  equipment,  tools, 
harvested  crops,  and  other  chattels. 
Property  will  be  stored  and  cared  for 
pending  sale.  Storage  and  necessary 
services  may  be  obtained  by  contract 
using  Form  FmHA  120-10.  Use  of 
property  by  the  contractor  is  not 
authorized. 

(3)  Crops.  Form  FmHA  120-10  will  be 
used  for  obtaining  services  for  the 
custody,  care,  and  disposition  of 
growing  crops  and  for  unharvested 
matured  crops  unless  the  crops  are  to  be 
sold  in  place.  Where  a  loanlord  is 
involved,  written  consent  of  the  landlord 
should  be  obtained.  If  landlord  consent 
cannot  be  obtained,  where  applicable, 
the  circumstances  should  be  rejwrted  to 
the  State  Director  for  advice. 

(c)  Sale.  Repossessed  property  may  be 
sold  by  FmHA  at  public  or  privatfe  sale 
for  cash  under  Form  FmHA  455-4,  Form 
FmHA  441-19,  the  power  of  sale  in 
security  agreements  under  the  UCC  or  in 
crop  and  chattel  mortgages  and  similar 
instruments  if  authorized  by  a  State 
supplement.  Also,  repossessed  property 
may  be  sold  at  private  sale  when  the 
borrower  executes  Form  FmHA  455-11, 
"Bill  of  Sale  "B'  (Sale  by  Private  Party)." 

(1)  Tests  and  inspections  of  livestock. 
If  required  by  State  law  as  a  condition 
of  sale,  livestock  will  be  tested  or 
inspected  before  sale.  A  State 
supplement  will  be  issued  for  those 
States. 

(2)  Public  sales.  Such  sales  will  be 
made  to  the  highest  bidder.  They  may  be 
held  on  the  borrower's  farm  or  other 
premises,  at  public  sale  bams.  paviUons. 
or  at  other  advantageous  sales 
locations.  No  FmHA  employee  will  bid 
on  or  acquire  property  at  public  sales 
except  on  behalf  of  FmHA  in 
accordance  v«th  §  1955.20  of  Subpart  A 
of  Part  1955  of  this  Chapter.  TTie  County 
Supervisor  will  attend  all  public  sales  of 
repossessed  property. 

(3)  Private  sales.  FmHA  will  sell 
perishable  property  such  as  fresh  fruits 
and  vegetables  for  the  best  price 
obtainable.  FmHA  will  sell  staple  crops 
such  as  when,  rye,  oats,  com,  cotton, 
and  tobacco  for  a  price  in  line  with 
current  market  quotations  for  products 
of  similar  grade,  type,  or  other 
recognized  classification.  Chattel 
property  sold  under  Form  FmHA  455-4, 
other  than  perishable  property  and 
staple  crops,  will  not  be  sold  for  less 
than  the  minimum  price  in  the 
agreement.  FmHA  will  sell  other 
property,  including  that  sold  when  the 
borrower  executes  Form  FmHA  455-11, 
for  its  present  market  value. 

(4)  Selling  period.  Repossessed 
property  will  be  sold  as  soon  as 
possible.  However,  when  notice  is 
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required  by  paragraph  (c)(5}  of  this 
section,  the  sale  will  not  be  hdd  ontil 
the  notice  period  has  expired. 

(i)  The  sale  will  be  made  within  60 
days,  onless  a  shorter  period  is 
indicated  by  a  State  supplement 
because  of  State  law.  Crops  will  be  sold 
when  the  maximum  return  can  be 
realized  but  not  later  than  60  days  after 
harvesting,  or  the  normal  mariceting  time 
for  such  crops.  The  State  Director  may 
extend  the  sale  time  within  State  law 
limits. 

(ii)  These  requirements  do  not  apply 
to  irrigation  or  other  equipment  and 
fixtures  which,  together  with  real  estate, 
serve  as  seciuity  for  FmHA  real  state 
loans  and  will  be  sold  or  transferred 
with  the  real  estate.  However,  a  State 
Supplement  will  be  issued  for  any  State 
having  a  time  limit  within  which  such 
items  must  be  sold  along  with  or  as  a 
part  of  the  real  estate. 

(5)  Notice,  (i)  Notice  of  public  or 
private  sale  of  repossessed  property 
when  required  will  be  given  to  the 
borrower  and  to  any  party  who  has  filed 
a  financing  statement  or  who  is  known 
by  the  County  Supervisor  to  have  a 
security  interest  in  the  property,  except 
as  set  forth  below.  The  notice  will  be 
delivered  or  mailed  so  that  it  will  reach 
the  borrower  and  any  lienholder  at  least 
5  days  (or  longer  time  if  specified  by  a 
State  supplement)  before  the  time  of  any 
public  sale  or  the  time  after  which  any 
private  sale  will  be  held.  Form  FmHA 
455-8,  "Notice  of  Sale,"  may  be  used  for 
public  or  private  sales. 

(A)  Notice  of  the  borrower  or 
lienholder  is  not  required  when  the 
property  is  sold  under  Form  FmHA  455- 
4  because  the  parties  are  placed  on 
notice  when  they  execute  the  form. 
When  the  sale  involves  only  collateral 
which  is  perishable,  will  decline  quickly 
in  value,  or  is  a  type  customarily  sold  on 
a  recognized  market,  notice  is  not 
required  but  may  be  given  if  time 
permits  to  maintain  good  public 
relations. 

(B)  Notice  only  to  lienholder  is 
required  when  repossessed  property  is 
sold  at  private  sale  and  the  borrower 
executes  Form  FmHA  455-11. 

(C)  If  the  property  is  to  be  sold  under 
a  chattel  mortgage,  the  manner  of  notice 
will  be  set  forth  in  a  State  supplement  or 
on  an  individual  case  basis. 

(iij  Notice  of  Internal  Revenue  Service 
(IRS).  If  a  Federal  tax  lien  notice  has 
been  filed  in  the  local  records  more  than 
30  days  before  the  sale  of  die 
repossessed  seciuity.  notice  to  the 
District  Director  of  IRS  must  be  given  at 
least  25  days  before  the  sale.  It  should 
be  given  by  sending  a  copy  of  Form 
FmHA  455-8  and  a  copy  of  the  filed 
Notice  of  Federal  Tax  Lien  (Form  IRS 


668).  If  the  security  is  perishable,  die  full 
25  days'  notice  must  be  given  to  the 
District  Director  by  r(>gistered  or 
certified  mail  or  by  personal  service 
before  the  sale.  Also,  the  sfile  proceeds 
must  be  held  for  30  days  after  the  sale 
so  that  they  may  be  claimed  by  IRS  on 
the  basis  of  its  tax  lien  priority.  In  such 
perishable  property  cases,  the  proceeds 
or  an  amount  large  enough  to  pay  the 
IRS  tax  hen  will  be  forwarded  to  the 
Finance  Office  with  a  notation  "Hold  in 
suspense  30  days  because  of  Federal 
Tax  Lien. '  OGC  will  advise  the  Finance 
Office  about  disposing  of  the  funds. 

(6)  Advertising,  (i)  Private  sales  and 
sales  at  established  public  auctions  will 
be  advertised  by  FmHA  only  if  required 
by  a  State  supplement  based  on  State 
law. 

(ii)  Other  public  sales,  whether  under 
power  of  sale  in  the  lien  instrument  or 
under  Form  FmHA  455-4.  will  be  vddely 
publicized  to  assure  large  attendance 
and  a  fair  sale  by  one  or  more  of  the 
following  methods  customarily  used  in 
the  area. 

(A)  The  sale  may  be  advertised  by 
posting  or  distiibuting  handbills,  posting 
Form  FmHA  455-8.  or  a  revision  of  it 
approved  by  OGC  to  meet  State  law 
requirements,  or  by  a  combination  of 
these  methods.  The  length  of  time  and 
place  of  giving  notice  will  be  covered  by 
a  State  supplement 

(B)  Advertising  in  newspapers  or  spot 
advertisting  on  local  radio  or  TV 
stations  may  be  used  depending  on  the 
amount  of  property  to  be  sold  and  the 
cost  in  relation  to  the  value  of  the 
property,  the  customs  in  the  area,  and 
State  law  requirements.  When 
newspaper  advertising  is  required,  a 
State  supplement  will  indicate  the  types 
of  newspapers  to  be  used,  the  number 
and  times  of  insertions  of  the 
advertisement,  and  the  form  of  notice  of 
sale.  All  advertising  must  contain  non- 
discrimination clauses. 

(7)  Payment  of  costs  and  prior 
lienbolders.  If  expenses  must  be  paid 
before  the  sale  or  if  cash  proceeds  are 
not  available  from  the  sale  of  the 
property  to  pay  costs  referred  to  in 
§  1962.44(b)  of  this  subpart  or  to  pay 
prior  henholders,  such  costs  or  prior 
liens  will  be  paid  by  use  of  Form  FmHA 
120-10.  Standard  Form  1034,  or  Standard 
Form  1143.  "Advertising  Order,"  and 
Standard  Form  1143a,  "Memorandum 
Copy,"  for  newspaper  or  publisher's 
invoice  for  newspaper  advertising  and 
Form  FmHA  2024-1.  "Miscellaneous 
Payment  System."  In  accordance  with 
FmHA  Instructions  2024-F  and  2024-P 
(avaUable  in  any  FmHA  office).  The 
amoimt  of  the  voucher  will  be  charged 
to  the  borrower's  account,  except  as 
limited  by  State  law  in  a  State 


Supplement.  No  costs  in  the 
repossession  and  sale  of  security  should 
be  incurred  unless  diey  can  be  charged 
to  the  borrower's  account,  and  in  no 
event  will  the  Government  pay  them. 
However,  if  costs  are  legally  chargeable 
to  the  borrower,  they  may  be  paid  as 
provided  in  this  subpart,  and  charged  to 
an  account  set  up  for  the  officials  or 
other  persons  found  responsible  for 
them. 

(8)  Bill  of  sale  or  transfer  of  title.  If  a 
purchaser  requests  a  written 
conveyance  of  repossessed  property 
sold  by  FmHA  at  public  or  private  sale, 
the  County  Supervisior  will  execute  and 
deUver  to  the  purchaser  Form  FmHA 
455-12,  "BUI  of  Sale  'C  (Sale  Through 
Government  as  Liquidating  Agent),"  or 
other  necessary  instruments  to  convey 
all  the  rights,  title,  and  interests  of  the 
borrower  and  FmHA.  A  State 
supplement  will  be  issued  as  necessary 
for  conveying  tide  to  motor  vehicles  and 
boats. 

(9)  Risk  of  injury.  If  a  fanner  program 
loan  borrower  has  abandoned  security 
and  the  security  is  in  danger  of  being 
substantially  harmed  or  damaged,  the 
Coxmty  Supervisor  will  attempt  to 
repossess  the  security  as  explained  in 
paragraph  (a)  of  this  section  and  then 
send  the  borrower  and  all  cosigners  on 
the  note  Forms  FmHA  1924-14, 1924-25 
and  1924-26.  The  security  will  be  cared 
for  as  explained  in  paragraph  (b)  of  this 
section  until  any  appeal  is  concluded  or 
the  borrower  has  waived  or  forfeited  the 
opportunity  to  appeal.  When  the  appeal 
is  concluded,  the  security  will  be 
returned  to  the  borrower  or  sold  in 
accordance  with  paragraph  (c)  of  this 
section,  depending  on  the  outcome  of 
the  appeal  The  County  Supervisor  will 
document  the  abandonment  and  the 
danger  of  substantial  damage  in  the 
borrower's  case  file.  In  the  case  of 
livestock,  abandonment  occurs  if  a 
borrower  stops  caring  for  the  animals, 
and  this  determination  will  be  made  by 
the  County  Supervisor.  However,  an 
independent  third  party  (not  an  FmHA 
employee)  must  determine  that  livestock 
are  in  danger  of  substantial  damage. 
Protective  advances  may  be  made  in 
accordance  with  S  196240(e)  of  this 
subpart. 

§1M2.43    UquidaUonofdiattalMCurityor 
EO  propisrty  by  otlMr  partias. 

(a)  Sale  by  prior  lienholders  and  other 
parties.  See  S  1955.20  of  Subpart  A  of 
Part  1955  of  this  chapter  for  die  County 
Supervisor's  audiority  to  bid  at  such 
sales. 

(b)  Sale  by  junior  lienholders.  On 
learning  throu^  formal  notice  or 
otherwise  that  a  junior  lienholder  has 
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begun  foreclosure,  the  County 
Supervisor  will  inform  the  foreclosing 
junior  lienholder  in  writing  as  to  the 
property  on  which  FmHA  holds  a  prior 
lien;  and  that  if  the  junior  lienholder's 
foreclosure  sale  is  held,  the  County 
Supervisor  will  announce  at  the  sale 
that  FmHA  holds  a  prior  lien  on  each 
item  of  such  property  as  security  for  an 

indebtedness  of  $ (total  principal 

and  interest],  and  that  any  such  property 
sold  will  continue  to  be  subject  to 
FmHA's  prior  lien. 

(c)  Retention  by  other  lienholders 
without  sale.  If  another  lienholder    - 
notifies  FmHA  that  it  has  taken 
possession  of  the  security  after  default 
£md  proposes  to  keep  it  in  satisfaction  of 
its  secured  claim,  the  County  Supervisor 
should  promptly  reply  in  writing  that 
FmHA  objects  and  insists  that  die 
property  be  sold  in  accordance  with 
law.  The  County  Supervisor  will  only 
write  the  lienholder  when  FmHA's 
estimated  recovery  will  be  substantially 
greater  than  the  amount  of  the  claim, 
prior  liens  and  sale  expenses.  After  such 
notice,  the  case  will  be  referred  to  the 
State  Director  for  advice. 

§196^44    Distribution  of  liquidation  sal* 
proceeds. 

This  section  applies  to  proceeds  of 
nonjudicial  liquidation  sales  conducted 
under  the  power  of  sale  in  lien 
instruments  or  under  Form  FmHA  455-4, 
Form  FmHA  455-3,  or  Form  FmHA  462- 
2. 

(a)  Lien  priorities.  (1)  Federal  liens. 
For  Federal  income,  social  security, 
other  Federal  tax  liens,  or  liens  of  other 
Federal  agencies,  OGC's  advice  will  be 
obtained  as  to  lien  priorities. 

(2)  State  and  local  tax  liens.  A  State 
supplement,  if  considered  necessary  by 
the  State  Director  and  OGC,  will  list 
priorities  of  these  liens,  or  may  provide 
for  referral  of  these  cases  to  the  State 
Office. 

(3)  Chattel  mortgages  and  other  liens 
of  private  parties.  A  State5upplement.  if 
considered  necessary  by  the  State 
Director  and  OGC,  will  list  priorities  of 
chattel  mortgages,  landlord's  liens, 
mechanics  and  materialmen  liens,  and 
other  liens  of  private  parties. 

(4)  Security  interest  under  UCC.  Liens 
on  the  same  collateral  that  are  perfected 
by  filing  a  financing  statement  under  the 
UCC  and  that  are  still  effective  as 
constructive  notice,  unless  otherwise 
provided  by  a  State  supplement,  will  be 
paid  in  the  order  of  their  perfection. 
Exceptions  to  this  rule  are  listed  below. 
A  State  supplement  will  be  issued 
whenever  necessary  to  explain  any 
States  deviations  from  these  listed 
exceptions. 


(i)  A  purchase  money  security  interest 
in  personal  property  will  take  priority 
over  an  earlier  perfected  security 
interest  if  a  security  agreement  is  taken 
and  a  financing  statement  is  filed  before 
the  purchaser  receives  possession  of  the 
collateral  or  within  10  days  thereafter. 
However 

(A)  Motor  vehicles.  For  motor  vehicles 
required  to  be  licensed,  any  action 
necessary  to  obtain  perfection  in  the 
particular  State,  such  as  having  the 
security  interest  noted  on  the  certificate 
of  title,  must  be  taken  before  the 
purchaser  receives  possession  of  the 
collateral  or  within  10  days  thereafter. 
In  some  States,  filing  a  financing 
statement  to  perfect  a  security  interest  is 
not  required.  A  State  supplement  will  be 
issued  as  necessary. 

(B)  Farm  equipment.  A  purchase 
money  security  interest  in  farm 
equipment,  other  than  fixtures  or  motor 
vehicles  required  to  be  licensed,  costing 
$2,500  or  less,  will  take  priority  over  an 
earlier  perfected  security  interest  if  a 
security  agreement  is  obtained,  even 
though  a  financing  statement  is  not 
taken  or  filed. 

(C)  Inventory.  A  purchase  money 
security  interest  in  inventory  will  take 
priority  over  an  earlier  perfected 
security  interest  provided  a  security 
agreement  is  taken  and  a  financing 
statement  is  filed  not  later  than  the  time 
the  purchaser  receives  possession  of  the 
property.  Also,  before  the  purchaser 
receives  possession,  the  purchase 
money  creditor  will  notify  the  earlier 
perfected  security  party,  in  writing,  that 
he  or  she  had,  or  expects  to  acquire,  a 
purchase  money  security  interest  in 
inventory  described  by  item  or  type. 

(ii)  A  security  interest  taken  in  goods 
before  they  become  fixtures  has  priority 
over  real  estate  interest  holders.  A 
security  interest  taken  in  goods  after 
they  become  fixtiu«s,  is  valid  against  all 
persons  subsequently  acquiring  an 
interest  in  the  real  estate.  It  is  not  valid, 
however,  against  persons  who  had  an 
interest  in  the  real  estate  when  the 
goods  became  fixtures,  imless  they 
execute  a  consent  disclaimer  or 
subordination  agreement. 

(iii)  When  new  value  is  given,  a 
security  interest  taken  in  and  to  finance 
crops  not  more  than  3  months  before 
they  are  planted  or  otherwise  become 
growing  crops,  has  priority  over  an 
earlier  perfected  security  interest  for 
obligations  that  were  due  more  than  6 
months  before  the  crops  became 
growing  crops.Ill(b]  Order  of  Payment 
Sales  proceeds  will  be  distributed  in  the 
following  order  of  priority. 

(1)  To  pay  expenses  of  sale  including 
advertising,  lien  searches,  tests  and 
inspection  of  livestock,  and 


transportation,  custody,  care,  storage, 
harvesting,  marketing,  and  other 
expenses  chargeable  to  the  borrower, 
including  reimbursement  of  amounts 
abeady  paid  by  FmHA  and  charged  to 
the  borrower's  account  Bills  can  be 
paid,  after  liquidation  has  been 
approved,  for  essential  repairs  and  parts 
for  machinery  and  equipment  to  place  it 
in  reasonable  condition  for  sale, 
provided  written  agreements  from  any 
holders  of  liens  which  are  prior  to  those 
of  FmHA  state  that  such  bills  may  be 
paid  from  the  sales  proceeds  ahead  of 
their  liens. 

(i)  However,  any  such  expenses 
incurred  by  the  U.S.  Marshal  or  other 
similar  official  such  as  a  local  sheriff 
may  not  be  paid  from  sale  proceeds 
turned  over  to  FmHA. 

(ii)  On  the  other  hand,  if  the  U.S. 
Marshal  or  other  similar  official  such  as 
a  local  sheriff  has  taken  possession  of 
the  property  and  delivered  it  to  FmHA 
for  sale,  such  costs  incifrred  by  FmHA 
after  delivery  of  the  property  to  it  may 
be  paid  from  the  proceeds  of  the  sale. 

(2)  To  pay  liens  which  are  prior  to 
FmHA  liens  provided  that: 

(i)  State  and  local  tax  liens  on  security 
or  EO  property  which  are  prior  to  the 
liens  of  FmHA  vfiW  be  paid  only  when 
demand  is  made  by  tax  collecting 
officials  before  distributing  the  sale 
proceeds.  The  sale  proceeds  will  not  be 
used  to  pay  real  estate,  income,  or  other 
taxes  which  are  not  a  lien  against  the 
security,  or  to  pay  substantial  amounts 
of  personal  property  taxes  on 
nonsecurity  personal  property. 

(ii)  If  action  is  threatened  or  taken  by 
the  sheriff  or  other  official  to  collect 
taxes  not  authorized  in  suparagraph 
(b)(2)(i)  of  this  section  to  be  paid  out  of 
the  security  or  the  sale  proceeds,  the 
sale  will  be  postponed  unless  an 
arrangement  can  be  made  to  deposit  in 
escrow  with  a  responsible,  disinterested 
party  an  amount  equal  to  the  tax  claim, 
pending  determination  of  priority  rights. 
When  the  sale  is  postponed,  or  an 
escrow  arrangement  is  made,  the  matter 
will  be  reported  promptly  to  the  State 
Director  for  referral  to  OGC. 

(iii)  If  FmHA  subordinations  have 
been  approved,  their  intent  will  be 
recognized  in  the  use  of  sale  proceeds 
even  though  the  creditor  in  whose  favor 
the  FmHA  lien  was  subordinated  did 
not  obtain  a  lien.  If  there  are  other  third 
party  liens  on  the  property,  however,  the 
lien-holders  must  agree  to  the  use  of  the 
sale  proceeds  to  pay  such  creditor  first. 

(3)  To  pay  rent  for  the  current  crop 
year  from  the  sale  proceeds  of  other 
than  basic  security  or  EO  property. 
However,  there  must  be  no  liens  junior 
to  FmHA's  other  than  the  landlorid's 
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lien,  if  any,  and  the  borrower  must 
consent  in  writing  to  the  payment. 

(4)  To  pay  debts  owed  FmHA  which 
are  secured  by  liens  on  the  property 
sold. 

(5)  To  pay  liens  junior  to  those  of 
FmHA  in  accordance  with  their 
priorities  on  the  property  sold,  including 
any  landlord's  liens  for  rent  unless  such 
liens  already  have  been  paid,  junior 
liens  will  not  be  paid  ualess,  on  request, 
the  lienholder  gives  proof  of  the 
existence  and  the  amount  of  his  or  her 
lien. 

(6)  To  pay  on  any  EO  unsecured  debt. 

(7)  To  pay  rent  for  the  current  crop 
year  if  the  borrower  consents  in  writing 
to  payment  and  if  such  rent  has  not 
already  been  paid  as  provided  in 
subparagraphs  (b)  (2).  (3)1  or  (5)  of  this 
section. 

(8)  To  pay  on  any  other  FmHA  debts, 
either  unsecured  or  secured  by  liens  on 
property  which  is  not  being  sold.  • 
However,  in  justifiable  circumstances, 
the  State  Director  may  approve  the  use 
of  a  part  or  all  of  the  remainder  of  such 
sale  proceeds  by  the  borrower  for  other 
purposes,  provided  the  other  FmHA 
debts  are  adequately  secured,  or  the 
borrower  arranges  )o  pay  the  other 
debts  from  income  or  other  sources  and 
these  payments  can  be  depended  upon. 

(9)  To  pay  the  remainder  to  the 
borrower. 

(c)  Receipts.  Receipts  are  required  for 
all  amounts  paid  from  the  sale  proceeds 
and  are  kept  in  the  borrower's  case  file. 
Form  FmHA  451-2  will  be  prepared  only 
for  the  total  amount  remitted  to  FmHA 
for  credit  to  the  borrower's 
indebtedness. 

§  1962.45    R«portin9  sales. 

Form  FmHA  1955-3.  'Advice  of 
Property  Acquired,'  will  be  prepared 
and  distributed  according  to  the  FMI 
when  property  is  acquired  by  FmHA. 

§  1962.46    DeceasMt  borrowera. 

Immediately  on  learning  of  the  death 
of  any  person  liable  to  FmHA.  the 
County  Supervisor  will  prepare  Form 
FmHA  455-17,  "Report  on  Deceased 
Borrower."  to  determine  whether  any 
special  servicing  action  is  necessary 
unless  the  County  Supervisor 
recommends  settlement  of  the 
indebtedness  under  Part  1864  of  this 
Chapter  (FmHA  Instruction  456.1).  If  a 
survivor  will  not  continue  with  the  loan, 
it  may  be  necessary  to  make  immediate 
arrangements  with  a  survivor,  executor, 
administrator,  or  other  interested  parties 
to  complete  the  year's  operations  or  to 
otherwise  protect  or  preserve  the 
security. 

(a)  Reporting.  The  borrower's  case 
files  including  Form  FmHA  455-17  will 


be  forwarded  promptly  to  the  State 
Director  for  use  in  deciding  the  action  to 
take  if  any  of  the  following  conditions 
exist  (When  it  is  necessary  to  send  an 
incomplete  Form  FmHA  455-17,  any 
additional  information  which  may  affect 
the  State  Director's  decision  will  be  sent 
as  soon  as  available  on  a  supplemental 
Form  FmHA  455-17  or  in  a 
memorandum.): 

(1)  Probate  or  other  administration 
proceedings  have  been  started  or  are 
contemplated. 

(2)  The  debts  owed  to  FmHA  are 
inadequately  secured  and  the  state  has 
other  assets  from  which  collection  could 
be  made. 

(3)  FmHA's  security  has  a  value  in 
excess  of  the  indebtedness  it  secures 
and  the  deceased  obligor  owes  other 
debts  to  FmHA  which  are  unsecured  or 
inadequately  secured. 

(4)  The  County  Supervisor 
recommends  continuation  with  a 
survivor  who  is  not  liable  for  the 
indebtedness  or  recommends  transfer  to, 
and  assumption  by,  another  party. 

(5)  The  County  Supervisor 
recommends,  but  does  not  have 
authority  to  approve  hquidation. 

(6)  The  County  Supervisor  wants 
advice  on  servicing  the  case. 

(b)  Probate  or  administration 
proceedings.  Generally,  probate  or 
administration  proceedings  are  started 
by  relatives  or  heirs  of  the  deceased  or 
by  other  creditors.  Chdinarily,  FmHA 
will  not  start  these  proceedings  because 
of  the  problems  of  designating  an 
administrator  or  other  similar  official, 
posting  bond,  and  paying  costs.  If 
probate  or  administration  proceedings 
are  started  by  other  parties  at  at 
FmHA's  request,  and  any  security  is  to 
be  liquidated  by  FmHA  instead  of  by  the 
administrator  or  executor  or  other 
similar  official,  it  will  be  liquidated  in 
accordance  with  the  advice  of  OGC.  The 
State  Director  may  request  OGC  to 
recommend  that  the  U.S.  Attorney  bring 
probate  or  administration  proceedings 
when  it  appears  that: 

(1)  Such  proceedings  will  not  be 
started  by  other  parties; 

(2)  FmHA's  interests  could  best  be 
protected  by  filing  a  proof  of  claim  in 
such  proceedings,  and 

(3)  Public  administrators  or  other 
similar  officials  or  private  parties, 
including  banks  and  trust  companies, 
are  eligible  to,  and  will  serve  as 
administrator  or  other  similar  official 
and  will  provide  the  required  bond. 

(c)  Filing  proof  of  claim.  When  a  proof 
of  claim  is  to  be  filed,  it  will  be  prepared 
on  a  form  approved  by  OGC,  executed 
by  the  State  Director,  and  transmitted  to 
OGC.  It  will  be  filed  by  OGC  or  by  an 
FmHA  official  as  directed  by  OGC  or  it 


will  be  referred  by  OGC  to  the  U.S.    " 
Attorney  for  filing  if  representation  of 
FmHA  by  counsel  may  be  required.  If  a 
judgmoit  claim  is  involved,  the 
notification  to  the  U.S.  Attorney  will  be 
the  same  as  for  judgment  claims  in 
bankruptcy.  If  an  insured  loan  is 
involved,  the  proof  of  claim  will  not  be 
prepared  until  the  note  has  been 
assigned  to  the  Government.  A  proof  of 
claim  will  be  filed  when  probate  or 
administration  proceedings  are  started, 
unless: 

(1)  After  considering  liens  and  priority 
rights  of  FmHA  and  other  parties,  costs 
of  administration,  and  charges  against 
the  estate.  FmHA  cannot  reach  the 
assets  in  the  estate  except  for  FmHA's 
own  security  and  FmHA  will  liquidate 
the  seciu-ify  by  foreclosure  or  otherwise 
if  necessary  to  collect  its  claim,  or 

(2)  Continuation  with  an  individnal  or 
transfer  to  and  assumption  by  another 
party  is  approved,  and  either  the  debt 
owed  to  FmHA  is  fully  secured,  or  the 
amount  of  the  debt  in  excess  of  the 
value  of  the  security  which  could  be 
collected  by  filing  a  claim  is  obtained  in 
cash  or  additional  security,  or 

(3)  The  debt  owed  to  FmHA  by  the 
estate  is  settled  under  Part  1864  of  this 
Chapter  (FmHA  Instruction  45ai)  well 
ahead  of  the  deadline  for  filing  proof  of 
claim. 

(d)  Priority  of  claims.  (1)  Each  secured 
claim  will  take  its  relative  lien  priority 
to  the  extent  of  the  value  of  the  property 
serving  as  security  for  it.  These  claims 
include  those  secured  by  mortgages, 
deeds  of  trust  landlord's  contractual 
liens,  and  other  contractual  liens  or 
security  instruments  executed  by  the 
borrower  or  real  or  personal  property. 
However,  tax.  judgment,  attachment, 
garnishment,  laborer's,  mechanic's, 
materialmen's,  landlord's  statutory 
liens,  and  other  noncontractual  lien 
claims  may  or  may  not  be  secured 
claims.  Therefore,  if  any  noncontractual 
claims  are  allowed  as  secured  claims 
and  the  FmHA  claim  is  not  paid  in  full, 
the  advice  of  OGC  will  be  obtained  as 
to  whether  they  constitute  secured 
claims  and  as  to  their  relative  priorities. 

(2)  Unsecured  claims  will  be  handled 
as  follows: 

(i)  The  remaining  assets  of  the  estate, 
including  any  value  of  security  for  more 
than  the  amount  of  the  secured  claims 
against  it,  are  to  be  appHed  first  to 
payment  of  administration  costs  and 
charges  against  the  estate  and  second  to 
unsecured  debts  of  the  deceased. 

(ii)  If  the  total  of  the  remaining  assets 
in  the  estate  being  administered  is  not 
enough  to  pay  all  administration  costs, 
charges  against  the  estate,  and 
unsecured  debts  of  the  deceased,  the 


tegbter  /  Vol  50,  No.  212  /  Friday.  November  1.  1985  /  Rules  and  Regdations        «799 


Goveramenl't  nmeaired  claims  against 
the  remaining  assets  will  have  priority 
ov^  all  other  ansecured  claims,  except 
the  costs  of  admiiustratioQ  and  charges 
against  the  estate.  Under  such 
circumstances  unsecured  claims  are 
payable  in  the  following  order  of 
priority: 

(A]  Costs  of  adiainiBtfatioa  and 
charges  against  the  estate  unless  under 
State  law  they  are  payable  after  the 
Covemmest's  unsecured  claims.  Such 
costs  and  charges  incl\ide  costs  of 
administration  of  the  estate,  allowable 
funeral  eiqienses,  allowances  of  minor 
children  and  surviving  spouse,  and 
dower  and  curtesy  rights. 

(B)  The  Government's  unsecured 
claims. 

(8)  A  State  supplement  will  be  issued 
as  needed  taking  into  consideration  31 
use  S  3713  lien  waivers  and 
subordinations,  and  notice  and  other 
statutory  provisions  which  affect  Uen 
priorities. 

(e)  Withdrawal  of  claim.  It  may  not  be 
necessary  to  withdraw  a  claim  %vhen  it 
is  paid  in  full  by  someone  other  than  the 
estate  or  when  compromised.  However, 
when  it  is  necessary  to  permit  closing  of 
an  estate,  compromise  of  a  claim,  or  for 
other  justifiable  reasons,  the  State 
Director  will  recommend  to  OGC  that 
the  claim  be  withdrawn  on  receipt  oi 
cash  or  security,  or  both,  of  a  value  at 
least  equal  to  the  amount  that  could  be 
recovered  under  the  claim  against  the 
estate.  When  FmHA  keeps  existing 
security,  arrangements  must  be  made  to 
asBure  that  witfidrawal  of  the  claim  will 
not  affect  FmHA's  rights  under  the 
existing  notes  or  security  instruments 
with  respect  to  tiie  retained  security.  In 
some  cases,  with  OGC's  advice,  the 
claim  may  be  prt^erly  handled  without 
filing  a  formal  petition  for  withdrawal  of 
the  claim.  However,  if  the  claim  has 
been  referred  to  the  U.S.  Attorney,  or  if 
a  formal  withdrawal  of  the  claim  is 
necessary,  the  matter  will  be  referred  by 
OGC  to  the  MS.  Attorney. 

(f]  Liquidation  of  security.  When 
probate  or  administration  proceedings 
have  not  been  started  and  continuation 
with  a  survivor  or  transfer  and 
assumption  by  another  party  will  not  be 
apitfoved.  cbattd  security  and  real 
estate  security  will  be  hquidated 
promptly  in  acccHtlance  with  this 
Subpart  and  Subpart  A  of  Part  1872  of 
this  Chapter  (FmHA  Instrucbon  465.1), 
respectively.  If  the  proceeds  from  the 
sale  oi  security  are  insufficient  to  pay  in 
full  the  indebtedness  owed  to  FmHA, 
and  other  assets  are  available  in  the 
estate  or  m  the  hands  of  heirs  from 
which  to  collect  the  State  Director  will 
request  OGC  to  effect  collection. 


(g)  Contmaation  of  secured  debt  and 
transfer  or  aecurity.  When  a  surviving 
member  of  a  deceased  borrower's  family 
or  other  person  is  interested  in 
continuing  the  loan  and  taking  over  the 
security  for  the  benefit  of  all  or  a  part  of 
die  deoeaaed  boirower's  family  wAio 
were  dkectljr  dependent  op  the 
borrower  for  their  support  at  the  time  of 
the  boiTower's  death,  continuation  may 
be  approved  subject  to  the  following: 

(1)  Any  individual  who  is  liabfe  for 
the  indebtedness  of  the  deceased 
bonower  may  continQe  with  the  loan 
provided  that  individual  can  comply 
with  the  obligations  of  the  notes  or  other 
evidence  of  debt  and  chattel  or  real 
estate  security  mstruments  and  so  long 
as  hquidatian  is  not  necessary  to  protect 
the  interest  of  FmHA.  When  an 
individual  who  is  liable  for  the 
indebtedness  is  to  continue  with  the 
account,  Form  FmHA  450-10,  "Advice  of 
Borrower's  Change  of  Address  or 
Name,"  will  be  sent  to  the  Finance 
Office  to  change  the  account  to  that 
individual's  name.  A  new  case  number 
will  be  assigned  or,  if  the  continuing 
individual  already  has  a  case  number, 
that  number  will  be  used  regardless  of 
whether  that  individual  assumed  all  or  a 
portion  of  the  amount  of  the  debt  owed 
by  the  estate  of  the  deceased. 

(2)  When  a  surviving  member  of  a 
deceased  borrower's  family,  a  relative 
or  other  individual  who  is  not  liable  for 
the  indebtedness  desires  to  continue 
with  the  farming  or  other  operations  and 
the  loan,  the  State  Director  may  approve 
the  transfer  of  chattel  or  real  estate 
security  or  both  to  the  individual  and 
the  assumption  of  the  debt  secured  by 
such  property  without  regard  to  whether 
the  transferee  is  eligible  for  the  type  of 
loan  being  assumed,  subject  to  the 
following  conditions: 

(i)  The  transferee  will  continue  the 
farming  or  other  operations  for  the 
benefit  of  all  or  a  part  of  the  deceased 
borrower's  family  who  were  directly 
dependent  on  the  borrower  for  their 
support  at  the  time  of  death. 

tii)  The  amount  to  be  assumed  and  the 
repayment  rates  and  terms  will  be  the 
same  as  provided  m  §  1962.34(a]  of  this 
&ibpart. 

(iii)  The  State  Director  determines 
that  the  continuation  will  not  adversely 
affect  repayment  of  the  loa^. 

(3)  In  determining  whether  to  continue 
with  individuals,  whether  they  are 
already  liable  or  assume  the 
indebtedness,  all  pertinent  factors  will 
be  considered  including  whether: 

(i)  Probate  or  administration 
proceedings  have  been  or  wiH  be  started 
and,  widi  OGCs  advice,  whether  the 
filing  of  a  claim  on  4ie  debt  owed  to  ' 


RnHA  in  such  proceedings  is  necessary 
to  protect  FmHA's  interests. 

(ii)  Arrangements  can  be  made  with 
the  heirs,  creditors,  executors, 
administrators,  and  other  interested 
parties  to  transfer  title  to  the  security  to 
the  continuing  individual  and  to  avoid 
liqtndating  the  assets  so  that  the 
individual  can  continue  with  the  loan  on 
a  feasible  basis. 

(4)  If  continuation  is  approved,  all 
reasonable  and  practical  steps,  short  of 
foreclosure  or  odier  litigation,  will  be 
taken  to  vest  title  to  the  security  in  the 
joint  debtor  or  transferee. 

(5)  The  deceased  borrower's  estate 
may  be  released  from  liability  for  the 
FmHA  indebtedness  if  title  to  the 
security  is  vested  in  the  joint  debtor  or 
transferee,  and: 

(i)  The  full  amount  of  the  debt  is 
assumed,  or 

(ii)  If  only  a  portion  of  the  debt  is 
assumed,  the  amount  assumed  equals 
the  amount  as  deterL'<ioe:i  by  OGIC 
which  could  be  co'lr.  'ed  ;rom  the  assets 
of  the  estate  of  th?  deceased  borrower, 
including  tt  ;  value  of  any  security  or 
EO  property,  and  ;he  Coa'\iy  Committee 
recomraeiKk  n.  lea^'e  of  liability. 

(h)  Special  servicing  of  deceased  EO 
borrower  cases,  if  the  EO  loan  if 
secured,  ail  paragi^pfas  in  this  section 
will  be  followed.  If  the  EO  loan  is 
unsecured,  paragraph  (a),  (b),  (c).  (d), 
and  (e)  of  tnis  section  will  be  followed 
along  with  tre  foil-nvirg  requirements. 

(1)  An  individual  who  is  liable  for  the 
indebtedness  of  the  deceased  borrower 
and  wishes  to  continue  with  the  EO  debt 
and  the  EO  property,  may  do  so  in 
accordance  with  paragraph  (gKl)  of  this 
section. 

(2)  A  surviving  member  of  the 
deceased  borrower's  family,  a  joint 
operator  with  the  deceased  borrower,  a 
relative,  or  other  individual  who  is  not 
liable  for  the  EO  debt  who  desires  to 
continue  vrith  the  farming  or  other 
operation  may  do  so  in  accordance  with 
paragraph  {gK2)  of  tfiis  section.  This 
individual  must  execute  a  loan 
agreement  in  addition  to  the  assumption 
agreement  and  secure  die  EO  debt  with 
a  lien  on  the  remaining  EO  property 
when  title  to  the  property  is  vested  in 
the  individual  and  the  Cotmty 
Supervisor  determines  that  security  is 
necessary  to  protect  the  interests  of  the 
deceased  borrower's  family  or  FmHA. 

(3)  If  no  individual  listed  in  paragraph 
(h)  (1)  and  (2]  of  diis  section  wishes  to 
continue,  but  a  member  of  the 
borrower's  family  turns  over  to  FmHA 
the  EO  property  in  which  the  estate  has 
an  interest  and  which  is  not  essential  for 
minimmn  family  Bring  needs,  the 
Comity  Supervisor  will  take  possession 
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of  EO  property  and  sell  it  in  accordance 
with  3  1962.42  of  this  Subpart.  If  this 
cannot  be  done,  or  if  real  property  is 
involved,  the  case  will  be  referred  to 
OGC.  If  the  property  is  sold,  notice  will 
be  delivered  to  any  of  the  borrower's 
heirs  who  are  in  possession  of  the 
property  and  to  any  administrator  or 
executor  of  the  borrower's  estate. 

§  1962.47    Bankniptqf  and  insdvtncy. 

(a)  County  Supen'isor's  responsibility. 
(1)  If  a  borrower  becomes  a  debtor  in 
proceedings  under  any  State  or  Federal 
bankruptcy  or  State  insolvency  law,  the 
County  Supervisor  will  prompty  report 
the  facts  and  forward  the  borrower's 
case  file  and  other  pertinent  information 
and  documents  to  the  State  Director  for 
appropriate  handling.  The  County 
Supervisor  will  keep  the  State  Director 
informed  of  further  developments,  but 
will  take  no  other  action  unless  directed 
by  the  State  Director  or  OGC. 

(2)  If  the  borrower  has  no  attorney, 
the  County  Supervisor  will  mention  this 
in  the  report  sent  to  the  State  Director. 
The  State  Director  will  ask  OGC's 
advice  on  how  to  handle  such  a  case  to 
make  sure  that  the  borrower  is  given 
any  required  notice  of  loan  servicing 
alternatives. 

(3)  The  County  Supervisor  will  send 
Forms  FmHA  1924-14, 1924-25  and 
1924-26  together  with  Exhibit  D,  "Notice 
to  Borrower's  attorney  Regarding  Loan 
Servicing  Options,"  (available  in  any 
FmHA  Office)  to  the  attorney  of  a 
farmer  program  loan  borrower  as  soon 
as  the  County  Supervisor  learns  that  a 
bankruptcy  has  been  filed.  None  of  the 
boxes  on  Form  FmHA  1924-25  will  be 
checked  and  the  blank  spaces  will  be 
left  blank.  Exhibit  D  explains  that 
FmHA  wants  the  borrower  to  know 
about  the  various  farmer  program  loan 
servicing  tools.  The  bankruptcy  code's 
automatic  stay  prevents  FmHA  from 
contacting  the  borrower  directly.  Exhibit 
n  also  explains  that  borrowers  who 
have  filed  Chapter  11  and  13 
bankruptcies  must  either  dismiss  their 
bankruptices  or  request  and  be  granted 
relief  from  the  automatic  stay.  Then  the 
borrower  must  complete  and  return 
Form  FmHA  1924-26  before  FmHA  will 
considpi  or  grant  any  request  for 
servicing.  Until  the  Chapter  11  or  13  is 
dismissed  or  relief  from  the  automatic 
stay  is  granted,  FmHA  will  not  discuss 
any  of  the  servicing  options  with  either 
the  borrower  or  the  borrower's  attorney. 
Borrowers  who  have  filed  Chapter  7 
bankruptcies  must  either  dismiss  their 
bankruptices  or  must  reaffirm  their 
entire  FmHA  debt  on  the  existing  terms 
and  then  return  Form  FmHA  1924-26. 
FmHA  will  not  discuss  any  of  the 
options  with  either  the  borrower  or  the 


borrower's  attorney  so  long  as  a 
Chapter  7  bankruptcy  is  pending. 

(b)  State  Director's  responsibility.  On 
receipt  of  the  file  and  related  material, 
the  State  Director  will  determine 
whether  FmHA  has  security  for  the  debt 
and  whether  the  debtor  has  other  assets 
from  which  FmHA  could  make  a 
substantial  collectioh.  If  OGC  so 
advises.  Form  FmHA  1951-6,  "Borrower 
Account  Description  Flag,"  will  be 
prepared  and  distributed  according  to 
the  FMl  advising  the  Finance  Office  to 
flag  the  borrower's  account  indicating 
bankruptcy  action  is  pending  (BAP). 

(1)  If  there  is  no  security  and  no  other 
assets  &om  which  a  substantial 
recovery  could  be  made,  the  file  and 
related  material  will  be  returned  to  the 
County^  Officer  with  a  memorandum 
indicating  the  State  Director's 
determination  and  advising  that  a  proof 
of  claim  will  not  be  filed  unless  the 
County  Supervisor  learns  that  the  debtor 
has  assets  not  previously  known  to 
exist.  If  assets  are  found  before  the  time 
for  filing  claims  has  expired  (within  6 
months  from  the  first  date  set  for  the 
first  meeting  of  cretitors),  the  County 
Supervisor  will  resubmit  the  case  to  the 
State  Director. 

(2)  If  a  substantial  recovery  could  be 
made,  the  State  Director  will  take  the 
following  actions: 

(i)  The  State  Director  will  execute 
Fom  FmHA  455-18.  "Proof  of  Claim  of 
the  United  States  of  America  Entitled  to 
Priority  of  Payment,"  or  other  form 
approved  by  OGC  covering  all 
indebtedness  to  FmHA,  except  any 
judgments  obtained  by  a  U.S.  Attorney, 
and  send  it  to  OGC  with  attachments 
that  are  required  by  a  Stale  supplement. 

(ii)  If  a  State  Director  knows  that  a 
judgment  has  been  obtained  by  a  U.S. 
Attorney,  the  State  Director  will  notify 
OGC  even  though  that  judgment  has 
been  charged  off. 

(iii)  The  State  Director,  on  OGC's 
advice,  will  instruct  the  County 
Supervisor  about  actions  to  take  with 
respect  to  meetings  of  creditors. 

(iv)  If  an  insured  loan  is  not  held  by 
FmHA  and  has  not  been  assigned  to 
FmHA,  the  State  Director  will  arrange  to 
have  the  note  repurchased.  If  there  is  a 
problem  accomplishing  this,  the  State 
Director  will  ask  OGC  for  advice. 

(v)  The  State  Director  will  take  no 
other  action  without  OGC's  approval. 

(c)  Liquidation.  (1)  No  security  can  be 
liquidated  without  OGC  approval. 

(2)  If  a  bankruptcy  has  been 
dismissed,  the  account  will  be 
liquidated  without  regard  to  the 
bankruptcy. 

(3)  In  Chaper  11  or  Chapter  13  cases,  if 
hquidation  is  necessary  it  will  be 


accomplished  in  accordance  with  either 
§  1872.17  of  Part  1872  of  this  chapter 
(FmHA  Instruction  465.1)  or  §  1962.40  of 
this  subpart,  as  applicable.  The  advice 
of  OGC  will  be  obtained  before  any 
notices  are  sent  to  the  borrower. 

(4)  In  Chapter  7  farmer  program  loan 
cases,  loans  can  be  liquidated  only  after 
a  discharge  hearing  has  been  held  and  if 
the  borrower  has  not  reaffirmed  the 
debt.  The  borrower  will  be  sent  an 
acceleration  notice  (Exhibit  E  to  Subpart 
A  of  Part  1955  of  this  chapter)  and  there 
will  be  no  appeal  of  the  acceleration. 
Then  the  account  will  be  liquidated. 

(5)  When  security  is  liquidated,  the 
proceeds,  after  payment  of  costs,  will  be 
applied  first  to  the  interest  accrued  to 
the  date  of  filing  the  petition  in 
bankruptcy  and  then  to  the  principal  of 
the  debt.  Additional  proceeds  will  be 
applied  to  the  interest  accrued  from  the 
date  the  petition  in  bankruptcy  was  filed 
to  the  date  of  payment.  When  the 
payments  are  sent  to  the  Finance  Office, 
the  County  Supervisor  will  give  the  date 
the  petition  in  bankruptcy  was  filed. 

(d)  After  prior  review  and  approval  by 
OGC,  a  State  Supplement  will  be  issued 
to  explain  any  rules  or  practices  of  local 
bankruptcy  judges  or  trustees  which 
affect  the  provisions  of  this  section. 

§1962.46    [ReMfVMl] 

§1962.49    CIvH  and  criminal  cases. 

All  cases  in  which  court  actions  to 
effect  collection  or  to  enforce  FmHA 
rights  are  recommended,  as  well  as 
actions  relating  to  apparent  violations  of 
Federal  criminal  statutes,  will  be 
handled  under  this  section. 

(a)  Criminal  action.  When  facts  or 
circumstances  indicate  that  criminal 
vidlations  may  have  been  committed  by 
an  applicant,  a  borrower,  or  third  party 
purchaser,  the  State  Director  will  refer 
the  case  to  the  appropriate  Regional 
Inspector  General  for  Investigations, 
Office  of  Inspector  General  (OIG), 
USDA,  in  accordance  with  FmHA 
Instruction  2012-B  (available  in  any 
FmHA  office)  for  criminal  investigation. 
Any  questions  as  to  whether  a  matter 
should  be  referred  will  be  resolved 
through  consultation  with  OIG  for 
Investigations  and  the  State  Director 
and  confirmed  in  writing.  In  order  to 
assure  protection  of  the  financial  and 
other  interest  of  the  government,  a 
duplicate  of  the  notification  will  be  sent 
to  the  Office  of  General  Counsel  (OGC). 
After  OIG  has  accepted  any  matter  for 
investigation.  FmHA  staff  must 
coordinate  with  OIG  in  advance 
regarding  any  administrative  action  on 
the  matter/borrower  other  than  routine 
servicing  actions  on  existing  loans. 
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Cases  requiring  further  action  by  OGC 
will  be  handled  in  accordance  with 
paragraph  (c]  of  this  section. 

(b)  Civil  action.  Court  action  or  other   • 
judicial  process  will  be  recommended  to 
OGC  when  all  other  reasonable  and 
proper  efforts  and  methods  to  obtain 
payment,  to  remove  other  defaults,  and 
to  protect  FmHA's  property/financial 
interests  have  been  exhausted. 
However,  if  an  emergency  situation 
exists  or  criminal  action  is  to  be 
recommended,  the  case  will  be 
submitted  to  OGC  without  taking  the 
action  necessary  to  report  the 
information  required  by  Part  II  of  Form 
FmHA  455-22.  "Information  for 
Litigation."  This  is  because  delay  in 
submitting  cases  in  emergency 
situations  may  a^ect  the  fmancial 
interests  of  FmHA  and  collection  efforts 
may  adversely  affect  the  criminal 
investigation  and/or  criminal 
prosecution. 

(1)  Civil  action  will  be  recommended 
when  one  or  more  of  the  following 
conditions  exists: 

[i)  there  is  a  need  to  repossess 
security  or  EO  property  or  to  foreclose  a 
lien  and  such  action  cannot  be 
accomplished  by  other  means 
authorized  in  this  subpart. 

(ii)  lliere  is  a  need  for  filing  claims 
against  third  parties  because  of  a 
conversion  of  security  or  other  action. 

(iii)  Payment  due  on  debts  are  not 
made  in  accordance  with  the  borrower's 
ability  to  pay,  and  the  borrower  has 
aaeets  or  income  from  which  collection 
can  be  made. 

(iv)  The  borrowed  has  progressed  to 
the  point  that  credit  can  be  obtained 
from  other  sources,  has  agreed  in  tbe 
note  or  etther  instniment  to  do  so,  bat 
refuses  to  oranply  with  that  agreement. 

(v)  FmHA  or  its  security  becomes 
involved  in  court  action  through 
foreclosure  by  a  third-party  henholder 
or  fiirough  some  other  action. 

(vi)  Other  conditions  exist  which 
indicate  that  court  action  may  be 
necessary  to  protect  FmHA's  interests. 

(2)  Claims  of  less  than  $600  principal 
will  not  be  referred  to  OGC  for  court 
action  imless: 

(i)  A  statement  of  facts  is  submitted  as 
to  the  exact  manner  in  which  the 
interest  of  FmHA,  other  than  recovery  of 
the  amount  involved,  would  be 
adversely  affected  if  suit  were  not  filed; 
and 

(\\\  Collection  oLa  substantial  part  of 
the  claim  can  be  made  from  assets  and 
income  that  are  not  exempt  under  State 
or  Federal  law.  A  State  supplement  will 
be  issued  to  set  forth  such  exemptions 
or  a  summary  of  those  exemptions  with 
respect  to  pr(»perty  to  which  FmHA 
normally  would  look  for  payment  such 


as  real  estate.  Uvestock.  equipment,  and 
income. 

{3)  When  a  borrower  has  not  prop>erly 
accounted  for  the  proceeds  of  the  sale  of 
security,  it  is  the  general  policy  to  look 
Hrst  to  the  borrower  for  restitution 
rather  than  to  third-party  purchasers,  in 
line  with  this  policy  the  remaining 
chattel  security  on  which  FmHA  holds  a 
first  lien  usually  will  be  liquidated 
before  deaumd  is  made,  or  civil  action 
to  recover  from  third-party  purchasers. 

(i)  When  the  County  Supervisor 
determines  that  full  collection  cannot  be 
made  from  the  borrower  and  that  it  will 
be  necessary  to  collect  the  full  value  of 
the  security  purchased  by  a  converter,  a 
demand  (see  Guide  Letter  1962-A-l.  a 
copy  of  which  is  available  in  any  FmHA 
county  oHice)  will  be  sent  to  the 
purchaser  at  the  same  time  that  Exhibit 
D  or  E  of  Subpart  A  of  Part  1955  of  this 
chapter,  is  sent  to  the  borrower. 

(ii)  When  the  County  Super\'isor 
determines  that  it  is  likely  that  action 
will  have  to  be  taken  to  collect  from 
third-party  prachasers,  the  County 
Supervisor  will  notify  such  purchasers 
by  letter  (see  Guide  Letter  1962-A-2,  a 
copy  of  which  is  available  in  any  FmHA 
county  office)  that  FmHA  security  has 
been  purchased  by  them  and  that  they 
may  be  called  upon  to  retiun  the 
property  or  pay  the  value  ftereof  in  the 
event  restitution  is  not  made  by  the 
borrower.  If  it  later  becomes  necessary 
to  make  demand  on  such  third-party 
purchasers,  FmHA  will  do  so  unless  the 
case  already  has  been  referred  to  OGC 
or  the  U.S.  Attorney,  in  which  event  the 
demand  will  be  made  by  one  of  those 
offices. 

(iii)  When  restitution  is  made  by  the 
borrower,  or  a  determination  is  made, 
with  the  advice  of  OGC,  that  the  facts  in 
the  case  do  not  support  the  claim 
against  the  third-party  purchaser,  the 
third-party  purchaser  will  be  informed 
by  the  Coimty  Supervisor  that  FmHA 
will  take  no  adverse  action  (see  Guide 
Letter  1962-A-3.  a  copy  of  which  is 
available  in  any  FmHA  county  office). 
Ordinarily,  it  will  not  be  necessary  to 
inform  tlie  third-party  purchaser  of 
OGC's  decision  when  OGC  determines 
that  the  facts  su|^>ort  the  claim  against 
the  third-party  purchaser  but  no 
substantial  part  of  the  claim  can  be 
collected,  if  OGC  makes  such  a 
detennination  and  the  third-party 
purchaser  asks  what  determination  has 
been  made,  the  County  Supervisor  will 
say  that  no  further  action  is  to  be  taken 
on  the  claim  "at  this  time." 

(iv)  In  addition,  unless  personal 
contacts  with  the  third-party  purchaser, 
or  other  efforts  to  collect  demonstrate 
that  further  demand  would  be  futile,  and 
a  satisfactory  compromise  offer  has  not 


been  received,  a  follow-up  letter  (see 
Guide  Letter  1962-A-4,  a  copy  of  which 
is  available  in  any  FmHA  county  office) 
will  be  sent  by  the  State  Director  as 
soon  as  possible  after  the  15-day  period 
set  forth  in  the  demand  letter  has 
expired.  Unless  response  to  the  State 
Director's  followup  letter  or  personal 
contacts  or  other  efforts  indicate  that 
further  demand  would  be  futile,  an 
additional  follow-up  letter  will  be  sent 
to  the  third-party  purchaser  by  OGC 
after  the  case  has  been  referred  to  that 
office 

(c)  Handling  civil  and  criminal  cases. 
All  cases  in  which  court  actions  to  effect 
collection  or  to  enforce  the  rights  of 
FmHA  are  recommended,  will  be 
forwarded  to  OGC  by  the  State  Director 
in  accordance  with  paragra{^  (eK3)  of 
this  section. 

(1)  Coimty  Office  actions.  Forms 
FmHA  455-1.  "Request  for  Legal 
Action,"  and  FmHA  455-22  wiH  be 
prepared.  Form  FmHA  455-2,  "Evidence 
of  Conversion.*"  will  be  prepared  for 
each  unauthorized  disposal.  The  original 
and  two  copies  of  Forms  FmHA  455-1. 
455-22,  and.  when  applicable.  FmHA 
455-2,  together  wiA  the  borrower's  case 
file,  win  be  submitted  to  the  State 
Office.  Signed  statementB  should  be 
obtair>ed.  if  possible,  from  the  borrower, 
any  third  party  purchasers,  or  others  to 
support  the  information  contakied  on 
Form  FmHA  455-1.  Appropriate 
recommendations  regarding  civil  actions 
will  be  made  on  Forms  FmHA  455-1  and 
FmHA  455-22  against  the  borrower  or 
others.  When  a  case  is  refened  to  Hk 
State  Office,  the  County  Supervisor  will 
keep  that  office  informed  of  any  future 
developmrarts  in  the  case.  If  Forms 
FmHA  1924-14. 1924-25  and  1924-26 
have  not  been  sent,  tkey  will  now  be 
sent  to  the  bomnver  and  any  other 
obligor{s)  on  the  note.  Any  appeal  must 
be  concluded  before  a  civil  action  can 
be  filed. 

(2|  District  Office  actions.  Exhibit  D  or 
Exhibit  E  of  Subpart  A  of  Part  1K5  of 
this  chapter  will  be  prepared  and  sent 
after  any  appeal  is  concluded,  or  Fmm 
FmHA  1924-26  was  not  returned  within 
the  specific  allowed  time: 

(3)  State  Office  actions,  (i)  upon 
receipt  of  Form  FmHA  455-1  and.  when 
applicable,  Form  FmHA  455-2,  ttie  State 
Director  will  analyze  each  form  to 
determine  if  all  of  the  necessary 
information  is  documented  and,  if  not, 
whether  an  appropriate  effort  was  made 
to  obtain  the  information.  If  aH  the 
necessary  information  is  not 
documented,  the  State  Director  will 
return  the  case  and  request  the  County 
Supervisor  to  obtain  the  information  to 
complete  Forms  FmHA  455-1  and  455-2. 
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The  State  Director  may  assign  any 
qualified  FmHA  employee  to  help  a 
County  Supervisor  obtain  the 
information  necessary  to  complete  the 
reports.  After  diligent  efforts,  if  FmHA 
employees  are  unable  to  obtain  the 
additional  information,  the  case  will  be 
returned  to  the  State  Office  with  an 
explanation  of  why  the  information  is 
unavailable. 

(ii)  After  all  of  the  pertinent 
information  available  has  been 
obtained,  the  State  Director  will  refer 
die  case  to  OGC  for  civil  action,  if 
referral  is  required  under  the  policy 
expressed  in  Uiis  section.  If  such  referral 
is  not  required,  the  State  Director  will 
set  forth  in  Item  19  of  Form  FmHA  455-1 
the  basis  for  the  determination  not  to 
refer  the  case  and  instructions  for 
follow-up  servicing  action.  The  State 
Director  will  not  recommend  a  third- 
party  conversion  claim  to  the  OGC  if 
more  than  one  year  has  run  from  the 
date  of  the  annual  accounting  following 
the  disposition  of  security,  unless  the 
Administrator  or  delegate  determines  a 
longer  period  of  time  should  be  applied 
either  because  of  compelling 
circumstances  such  as  the  case  has  been 
referred  to  and  accepted  by  OIG  for 
criminal  or  civil  investigation.  The 
period  of  time  during  which  a  suit  may 
be  filed  is  set  by  federal  statute  and  is 
not  changed  by  this  section.  Demands 
on  third-party  purchasers  will  be  made 
in  accordance  with  paragraph  (b)  of  this 
section.  In  cases  referred  to  OGC.  the 
Stale  Director  will  make  comments  and 
recommendations  regarding  the  civil 
aspects  of  Uie  case  on  Form  FmHA  455- 
1. 

(A)  When  cases  are  referred  to  OGC, 
the  County  Office  case  file.  Form  FmHA 
455-1.  and,  when  appropriate.  Form 
FmHA  455-2  will  be  transmitted.  In 
addition,  when  the  institution  of  civil 
court  proceedings  by  FmHA  is 
recommended,  the  notes,  financing 
statements,  security  agreements,  loan 
agreements,  other  legal  instruments  and 
copies  thereof,  as  required  by  OGC.  and 
Form  FmHA  451-11.  "Statement  of 
Account,"  or  Form  FmHA  451-25. 
"Status  of  Account,"  and  Form  FmHA 
455-22  will  be  submitted  to  OGC.  The 
State  Director,  with  the  advice  of  OGC. 
will  determine  the  number  of  copies  of 
such  instruments  needed  and  the 
information  required  on  the  certified 
statement  of  account.  Each  request  for  a 
certified  statement  of  account  will 
specify  the  type  of  information  needed. 

(B)  Notes,  statements  of  account,  files. 
or  other  documento  and  copies  thereof 
needed  in  referring  cases  to  OGC  for 
civil  court  or  other  action  will  be 
obtained  from  the  Finance  Office,  or 


County  Office,  by  the  State  Director. 
When  the  time  required  for  obtaining 
the  above  material  or  documents  may 
jeopardize  FmHA's  interest  by 
permitting  the  diversion  or  dissipation  of 
assets  which  otherwise  could  be 
expected  as  a  source  of  payment,  the 
Finance  Office,  upon  the  request  of  the 
State  Director,  will  forward  such 
material  or  documents  directly  to  OGC 
or  (at  the  State  Director's  direction)  to 
the  U.S.  Attorney. 

(d)  Actions  on  cases  referred  to  iOGC. 
When  a  civil  case  is  referred  to  OGC, 
the  State  Director  will  notify  the  County 
Supervisor  of  the  referral  and  will  return 
the  County  Office  case  file  when  it  is  no 
longer  needed.  The  State  Director  will 
also  prepare  and  disbibute  Foim  FmHA 
1951-6  according  to  the  FMI  advising  the 
Finance  Office  to  flag  the  borrower's 
account  indicating  court  action  is 
pending  (CAP).  After  notice  of  the 
referral  is  received  by  the  Counfy 
Supervisor,  no  collection  or  servicing 
action  will  be  taken  except  upon 
specific  instructions  from  the  State 
Director  or  OGC.  However,  when  a 
borrower  voluntarily  proposes  to  make  a 
payment  on  an  account,  the  Counfy 
Supervisor  will  accept  the  collection 
unless  notice  has  been  received  that  the 
case  has  been  referred  to  the  U.S. 
Attorney  for  civil  action.  The  Counfy 
Supervisor  will  immediately  notify  OGC 
directly  by  memorandum,  with  a  copy 
sent  to  the  State  Director,  of  any 
collections  received.  The  Counfy 
Supervisor  also  will  notify  the  State 
Director  and  OGC  of  any  developments 
which  may  affect  a  case  which  has  been 
referred  to  OGC. 

(e)  Actions  on  cases  referred  to  the 
U.S.  Attorney  and  on  Judgment  cases 
(including  third-party  Judgments].  OGC 
will  notify  the  State  Director,  the 
Finance  Office,  and  the  County 
Supervisor  when  a  case  is  referred  to 
the  U.S.  Attorney  or  is  otherwise  closed. 
When  a  case  is  referred  to  the  U.S. 
Attorney,  the  Finance  Office  will 
discontinue  mailing  Forms  FmHA  450-1, 
"Statement  of  Account"  to  such 
borrowers.  OGC  will  also  notify  the 
State  Director  when  a  judgment 
(incuding  third-party)  is  obtained. 

(1)  When  the  Counfy  Supervisor 
receives  notice  from  OGC  that  a 
judgment  (including  third-party)  has 
been  obtained,  the  County  Supervisor 
will  notify  the  Finance  Office  to 
estabUsh  a  judgment  account  by 
submitting  Form  FmHA  455-20,  "Notice 
of  Judgment." 

(2)  After  notice  has  been  received  that 
a  case  has  been  referred  to  the  U.S. 
Attorney  or  a  judgment  has  been 
obtained  and  has  not  been  returned  to 


FmHA  by  the  U.S.  Attorney,  no  action 
will  be  taken  by  the  County  Supervisor 
except  upon  specific  instructions  from 
the  State  Director.  OGC  or  the  U.S. 
Attorney.  However,  the  Counfy 
Supervisor  will  keep  the  State  Director 
informed  of  any  developments  which 
may  affect  the  FmHA  securify  interest 
or  any  pending  court  action  to  enforce 
collection.  If  information  is  obtained 
indicating  that  such  debtors  have  assets 
or  income  not  previously  reported  by  the 
Counfy  Supervisor  to  the  State  Director 
from  which  collection  of  such  judgment 
accounts  can  be  obtained,  the  facts  will 
be  reported  to  the  State  Director.  The 
State  Director  immediately  will  notify 
OGC  of  any  developments  which  might 
have  a  bearing  on  cases  referred  to  the 
U.S.  Attorney,  Including  such  judgment 
cases. 

(i)  If  the  debtor  proposes  to  make  a 
payment.  FmHA  employees  will  not 
accept  such  payment  but  will  offer  to 
assist  in  preparing  a  letter  for  the 
debtor's  signature  to  be  used  in 
transmitting  the  payment  to  the  U.S. 
Attorney.  In  such  case,  the  debtor  will 
be  advised  to  make  payment  by  check 
or  money  order  payable  to  the  Treasurei 
of  the  United  States. 

(ii)  Collection  items  received  through 
the  mail  from  the  debtor  or  from  other 
sources  by  the  Counfy  Office  to  be 
applied  to  such  accounts  will  be 
forwarded  by  the  Counfy  Supervisor 
through  OGC  to  the  appropriate  U.S. 
Attorney.  Likewise,  collections  received 
by  the  District  Director  or  the  State 
Office  will  be  forwarded  through  OGC 
to  the  appropriate  U.S.  Attorney.  Such 
items  will  be  forwarded  In  the  form 
received  except  that  cash  will  be 
converted  into  money  orders  made 
payable  to  the  Treasurer  of  the  United 
States.  The  money  order  receipts  will 
remain  attached  to  the  money  orders. 
Form  FmHA  451-1  wrill  not  be  issued  in 
any  such  case.  The  debtor  will  be 
informed  in  writing  by  the  Counfy 
Supervisor  of  the  disposition  of  the 
amount  received. 

(3)  When  the  U.S.  Attorney  has 
returned  a  judgment  case  to  FmHA.  the 
County  Supervisor  is  responsible  for 
servicing  it  as  follows: 

(i)  When  the  judgment  debtor  has  the 
ability  to  make  periodic  payments, 
action  will  be  taken  by  the  Counfy 
Supervisor  to  make  arrangements  for  the 
judgment  debtor  to  do  so. 

(ii)  Any  payments  received  from  such 
debtor  by  FmHA  will  be  handled  by 
issuing  Form  FmHA  451-1  and 
converting  and  transmitting  such 
payments  as  provided  in  Subpart  B  of 
Part  1951  of  this  chapter.  The  U.S. 
Attorney  will  be  informed  through  OGC 


Federal  Register  /  Vol.  50,  No.  212  /  Friday.  November  1,  1985  /  Rules  and  Regulations         45803 


of  payments  received  only  when  the 
debtor  pays  a  judgment  in  full. 

(iii)  At  the  time  of  the  annual  review 
of  collection-only  or  delinquent  and 
problem  cases,  the  County  Supervisor 
will  determine  whether  such  judgment 
debtors,  whose  judgments  have  not  been 
charged  off  and  who  are  not  making 
regular  and  satisfactory  payments,  have 
assets  or  income  from  which  the 
judgment  can  be  collected.  If  such 
debtors  have  either  assets  or  income 
from  which  collection  can  be  made  and 
they  have  declined  to  make  satisfactory 
arrangements  for  payment,  the  facts  will 
be  reported  by  the  County  Supervisor  to 
the  State  Director.  The  State  Director 
will  notify  OGC  of  developments  when 


it  appears  that  collections  can  be 
enforced  out  of  income  or  assets. 

(iv)  Such  judgments  will  not  be 
renewed  or  revived  unless  there  is  a 
reason  to  believe  that  substantial  assets 
have  or  may  become  subject  thereto. 

(v)  Such  judgments  may  be  released 
only  by  the  U.S.  Attorney  when  they  are 
paid  in  full  or  compromised. 

(4)  In  all  judgment  cases,  any 
proposed  compromise  or  adjustment  will 
be  handled  in  accordance  with  §  1864.12 
of  Part  1864  of  this  chapter  (FmHA 
Instruction  456.1,  paragraph  XII). 

(5)  If  the  debtor  requests  information 
as  to  the  amount  of  outstanding 
indebtedness,  such  information, 
including  court  costs,  should  be 


obtained  from  the  Finance  Office  if  the 
County  Supervisor  does  not  have  that 
information.  If  questions  arise  as  to  the 
payment  of  court  costs,  information  as 
to  such  costs  will  be  obtained  through 
the  State  Office  from  OGC. 

§  1962.50  •  [Reserved] 

Exhibits  A,  B,  C,  and  D 

Note.  Exhibits  A.  B.  C,  and  D  do  not  appear 
in  the  Code  of  Federal  Regulations. 

Dated:  October  4. 1985. 
Harris  D.  Blake 

Acting  Administrator.  Farmers  Home 
Administration. 
(FR  Doc.  85-25644  Filed  10-31-85:  8:45  amj 
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Beech:  cocneotian  _ 

Transition  areas 
PROPOSED  RULES 

Ainvorthiaeaa  directives: 

Boeing 
Transition  areas 


45810 
45810 


45829 

45830 


45827 


45841 
45843 


45843 


45869 


Federal  Communicafions  Comnrtsaion 

RULES 

Radio  services;  Genecal  Jladiolde;p&one  Opecatar 
License  endorsesient 

PROPOSED  RULES 

Common  carrier  services: 

Access  service;  interstate  and  intra Btaitf  usage 

determination 

Dome^c  p\it31c  ceQiilar  radio 

telecommuiucotlons  service;  frequency  operation 

selection:  wilbdiieiuB 
Television  'broadcasting: 

Cable  television  systems:  tenniaal  fences; 

correction 
NOnCES 
Meetings: 

Land  Mobile  Radip/UHF.Tetevuioa  Technical 

Advisory  CcBumtlee:  agfiodtt  cLaagg 
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45850 

45852 

45861 

45852 

45864 

45852. 

45853 

45862 

45864 

45855 

45856 

45865 

45864 

45857 

45858 

45867 

45867 

45858 

45867 

45869 

45858 

45887 

45859 

45861 


Federal  Energy  Regulatory  Commieslon 

Nonccs 

Hearings,  etc.: 

Arizona  Public  Service  Co. 

Arkansas  Power  ft  Light  Co. 

Canyon  Creek  Compression  Ca 

Cincinnati  Gas  ft  Electric  Co. 

Cities  Service  Oil  ft  Gas  Corp. 

Connecticut  Light  ft  Power  Co.  (2  documents) 

Florida  Power  ft  Light  Co. 

New  England  Fish  Co. 

New  England  Power  Co. 

Northern  States  Power  Co. 

Pacific  Gas  ft  Electric  Co. 

Pacific  Gas  Transmission  Co. 

Pennzoil  Co. 

Pinedale  Power  ft  Light  Co. 

Plains  Petroleum  Corp. 

Texaco  Inc. 

Texas  Eastern  Transmission  Corp. 

Union  Exploration  Partners,  Ltd. 

Western  Transmission  Corp. 

Wisconsin  River  Power  Co. 
Meetings;  Sunshine  Act 
Natural  gas  certificate  filings: 

K  N  Energy,  Inc.  et  al. 
Natural  Gas  Policy  Act: 

OCS  leases;  blaoiket  determinations 


Federal  Highway  Administration 

RULES 

45815     State  highway  traffic  safety  programs;  uniform 
standards 

FMenri  Maritime  Commission 

NOTICES 

45870     Agreements  filed,  etc. 

45870     Agreements  filed,  etc.;  correction 

Federal  Reserve  System 

RUtES 

Authority  delegations: 
Banking  Supervision  and  Regulation  Division 
Director 

NOTICES 

Bank  holding  company  applications,  etc.: 

Farmers  ft  Merchants  Walterboro  Bancshares 

Corp.  et  al. 

First  Commerce  Corp.  et  al. 

Metro  Bancorp,  Inc.,  et  aL 

Potomac  Bancorp,  Inc.,  et  al. 

Sovran  Financial  Corp. 
Meetings;  Sunshine  Act  (2  documents) 

Fish  and  WHdlHe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Toadflax  cress;  hearing  and  extension  of  time 

Food  and  Drug  Administration 

RULES 

Color  additives: 
Poly  (hydroxyethyl  methacrylate)-dye 
copolymers:  effective  date  confirmed 

NOTICES 

Food  additive  petitions: 
Moore  ft  Munger  Marketing.  Inc. 


Human  drugs: 

45873  Cortisporin  cream;  approval  withdrawn 
Medical  device^ 

45874  Unapproved  medical  devices,  guidance  for 
emergency  use;  availability;  correction 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Chile  nutrition  programs: 
45896        Summer  food  service  program;  audit 

requirements  for  State  and  local  govemmenta, 
reimbursement  for  one  meal  per  child  for  each 
meal  service,  etc. 

Forest  Service 

RULES 

45823     Landownership;  National  Forest  townsites; 
correction 

Health  and  Human  Services  Department 
See  Food  and  Drug  Administration:  Health 
Resources  and  Services  Administration. 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees:        ..  -         .,    .. 
45874        November  \!".".v 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office. 


45809 


45870 

45871 
45871 
45872 
45872 
45889 


45846 


45814 


45874 


45885 

45876 
45876 


45885 
45885 
45886 


45824 


45875 
45875 
45875 


Internal  Revenue  Service 

NOTICES 
Meetings: 
Commissioner's  Advisory  Group 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Denver  ft  Rio  Grande  Western  Railroad  Co..  et 

al. 
Railroad  services  abandonment:  !'■»•■:'' 

Maine  Central  Railroad  Co. 

Justice  Department 

See  also  Drug  Enforcement  Administration. 

NOTICES 

Voting  Rights  Act  certifications: 
Bronx  County,  NY 
Kings  County.  NY 
New  York  County,  NY 

l^nd  Management  Bureau 

RULES 

Grazing  administration: 
Livestock  grazing  on  public  lands 

NOTICES 

Geothermal  resources  areas: 

California;  correction  , 

Meetings:  .  .,  i  .;-•  i.-i 

Shoshone  District  Advisory  Cduhcli'  ' 
Survey  plat  filings: 
California  (2  documents) '  '' 
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4m8 


45889 


45828 
45828 


45849 


46t77 

45880 


45877 


45823 


4S841 


45845 


4S847 


45882 
45882 


45882 


National  Highway  Traffic  Safety  Adminiatration 

RULES    ■ 

State  highway  traffic  safety  programs;  uniform 

standards 

NOTICES 

Motor  vehicle  safety  standards:  exemption 
petitions,  etc.: 
Vintage  Reproductions,  Inc. 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act 

National  Oceanic  and  Atmoapherie 
Administration 

RULES 

Fishery  conservation  and  management 

Pacific  Coast  groundfish;  correction 
Tuna,  Atlantic  fisheries;  correction 

NOTICES 
Permits: 
Marine  mammals 

•Nudear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

North  American  Inspection,  Inc. 

Northeast  Nuclear  Energy  Co.,  et  al. 
Environmental  statements;  availability,  etc.: 

Duquesne  Li^t  Ca,  et  al. 
Safety  analysis  and  evaluation  reports;  availability. 
>etc.: 

Northeast  Nuclear  Energy  Co. 

Pennsylvania  Avenue  Development  Corporatio|i 

RULES 

Address  change 

Freedom  of  Information  Act;  implementation:  fee 

schedule  revisions 

PROPOSED  RULES 

Privacy  Act;  implementation 
Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Centerfield.  UT 

Researdi  and  Special  Programs  Administration 

PROPOSED  RULES 

Pipeline  safety: 
Natural  gas  transportation,  etc.;  maximum 
allowable  operating  pressure;  advance  notice; 
,     extension  of  time 

Rural  Electrification  Administration 

NOTICES 

Loan  guarantees,  proposed: 
Oglethorpe  Power  Corp. 

SmaN  Business  Administration 

NOTICES 

Privacy  Act;  systems  of  records 

Senior  Executive  Service: 

Performance  Review  Board;  membership 
Small  business  investment  companies: 

Maximum  annual  cost  of  money;  Fednral 

Financing  Bank  rate 


SoU  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
45847        Harrison  Mill-Panther  Creeks  Watershed.  AL 

Surface  Mining  Redamatien  and  Enforcement 
Office 


45820 


RULES 

Permanent  program  submission: 
Pennsylvania 


Tennessee  Vailey  Authority 

NOTICES 
45889     Meetings;  Sunshine  Act 

Trade  Representattve,  Office  of  United  States 

NOTICES 

45883        Intellectual  property;  country  practices  related  to 
identified  trade  barriers;  inquiry;  Korea 


Transportation  Department 

See  also  Federal  Aviation  Administration;  Federal 
Highway  Administration;  National  Highway  Traffic 
Safety  Administration;  Research  and  Special 
Programs  Administration. 

NOTICES 

Aviation  proceedings: 

Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly 

applications 
Aviation  iHt>ceeding8;  hearings,  et&: 

International  Air  Tran^>ort  Association 

Premiaire,  Inc.,  et  al. 


45883 


45883 
45884 


45885 


Treasury  Department 

See  Customs  Service;  Internal  Revenue  Service. 

United  States  information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 

Blood  of  Kings:  A  New  Interpretation  of  Maya 

Art 


Separate  Parts  in  TItis  Issue 

PartH 
45892    Environmental  Protection  Agency 

Part  III 
45898     Department  of  Agriculture,  Food  and  Nutrition 
Service 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Fadanl  Rsgister 

VoL  Sa  No.  213 

Monday,  November  4.  1966 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>ility  and  legal  effect  most 
of  iMtMch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>ti8hed  under  SO  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  tx>ok8  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 
Agiicultural  Martc«ting  Servic* 
7CFRPart29 

Permissive  Tobacco  Inspection;  User 
Fees 

AOEMCV:  Agricultural  Marketing  Service, 
USDA.  I 

ACTION:  Final  rule. 

SUMMAMV:  The  Secretary  of  Agriculture 
has  revised  the  fees  and  charges 
assessed  by  the  Department  for  the 
permissive  inspection  of  tobacco, 
performed  upon  request  and  paid  for  at 
a  prescribed  hourly  fee.  The  primary 
reasons  for  the  need  to  increase  the 
assessed  fees  are  as  follows:  (1) 
Government-wide  salary  increases;  (2) 
Cost  of  workers'  compensation  and 
imemployment  compensation  previously 
paid  for  from  USDA  appropriated 
budget  and  which  must  now  be  included 
as  part  of  the  administrative  costs  of 
this  program:  and  (3)  the  cost  of 
recruitment  and  training  resulting  from 
the  large  number  of  resignations  and 
retirements  of  tobacco  inspectors. 
EFFECm^  DATE:  November  4, 1985. 
FOH  FUKTHCfl  MFOMMATKM  CONTACT: 
Lionel  S.  Edwards,  Director,  Tobacco 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-2567. 
SUPPLCMENTARY  mFONMATION:  Notice 
was  given  (50  PR  32712.  August  14, 1985) 
that  the  Department  was  amending  the 
regulations,  to  increase  charges  for 
permissive  inspection  and  certification 
of  tobacco  conducted  upon  request. 

Interested  parties  were  given  an 
opportunity  to  comment  upon  the 
proposed  rule  (50  FR  32712,  August  14, 
1985). 

No  comments  were  received. 

Therefore,  the  Department  hereby 
adopts  the  regulations  appearing  in  the 


proposed  rule  which  provided  for 
increased  charges  for  permissive 
inspection  and  certification.  These 
charges,  as  nearly  as  possible,  covn*  the 
costs  of  the  services,  including 
administrative  and  supervisory  costs. 
The  authority  for  these  regulations  is 
contained  in  the  Tobacco  Inspection  Act 
(49  Stat  731;  7  U.S.C  et  seq.).  The 
Tobacco  Inspection  Act  requires  that 
permissive  inspections,  as  defined  in  7 
CFR  29.56,  be  made  available  to 
interested  parties  on  a  fee  basis.  The 
houriy  fee  schedule  for  permissive 
inspection  had  not  been  increased  since 
July  1, 1982  (47  FR  27057).  The 
Department  determined  that  prior  to  the 
current  proposal  the  fees  for  permissive 
inspections  were  insufficient  to  cover 
the  Department's  costs  of  inspection  and 
certification. 

The  primary  reasons  for  the  need  to 
increase  the  assessed  fees  are  as 
follows:  (1)  Government-wide  salary 
increases;  (2)  Cost  of  workers' 
compensation  and  unemployment 
compensation  previously  paid  for  from 
USDA  appropriated  budget  and  which 
must  now  be  included  as  part  of  the 
administrative  costs  of  this  program; 
and  (3)  the  cost  of  recruitment  and 
training  resulting  fit>m  the  large  number 
of  resignations  and  retirements  of 
tobacco  inspectors.  Therefore,  it  is 
determined  that  in  order  to  cover  the 
Department's  costs  associated  with  the 
permissive  inspection  and  certification 
of  tobacco  that  the  prescribed  hourly 
rate  is  increased  from  a  "basic  hourly 
salary  of  $20.45,"  and  "overtime  rate  of 
$24.40,"  and  a  "Sunday  and  holiday  rate 
of  $30.5a"  to  "$22.30."  and  "$26.60,"  and 
"$33,35,"  per  hour,  respectively.  This 
increase  is  based  on  the  average  grade 
and  step-in-grade  of  tobacco  graders 
perfonning  this  service.  The  salary  of  a 
GS-0,  step  10,  is  $13.58  per  hour.  Adding 
administrative  and  supervisory  costs, 
the  basic  operating  cost  per  hour  is 
$22.30. 

It  is  anticipated  that  the  increase  in 
fees  and  charges  will  generate  the 
revenue  necessary  to  continue  the 
current  level  of  services  provided. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
the  Secretary's  Memorandum  1512-1 
and  has  been  determined  to  be  a 
"nonmajor  rule"  because  it  does  not 
meet  any  of  the  criteria  established  for 
major  ndes  imder  the  Executive  Order. 


Additionally,  in  conformance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act  Pub.  L.  96-354  (5  U.S.C.  601)  fiill 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehousemen 
and  producers  fall  within  the  confines  of 
"small  business,"  as  defined  in  the 
Regulatory  Flexibility  Act  William  T.    ' 
Muiley,  Deputy  Administrator, 
Agricultural  Mariieting  Service,  has 
certified  that  these  actions  will  have  no 
significant  economic  impact  upon  all 
entities,  small  or  large,  and  will  not 
substantially  affect  the  normal 
competition  in  the  maricet  place. 
Furthermore,  the  Department  is  required 
by  law  to  fix  and  collect  fees  and 
charges  to  cover  the  Department's  cost 
in  operating  the  tobacco,  inspection 
program. 

Finally,  minor  typographical  errors 
and  errors  of  form  are  corrected  in  the 
citations  of  authority. 

List  of  Subjects  in  7  CFR  Part  2* 

Administrative  practices  and 
procedure,  Agricultural  Marketing 
Service,  Tobacco. 

PART  29~(AMENDEO] 

Accordingly,  the  Department  hereby 
amends  the  regulations  under  the 
Tobacco  Inspection  Act  contained  in  7 
CFR  Part  29  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  29  is  revised  to  read  as  follows: 

Authority:  Title  n  of  Pub.  L  9B-iaO:  49  Stat. 
731,  as  amended  (7  U.S.C  511  et  teq.),  unless 
otlierwise  noted. 

2.  The  authority  citation  for  7  CFR 
Part  29,  Subpart  B  (7  CFR  29.12-29.500) 
is  removed. 

3.  The  authority  citation  for  7  CFR 
Part  29,  Subpart  F  (29  CFR  29.9201- 
29.9281)  is  revised  to  read  as  follows: 

AutlHMity:  Pub.  L  97-08;  95  Stat  1266,  as 
amended  (7  U.S.C  1314f). 

S  29.123   (Aimndedl 

4.  Section  29.123(b)  is  amended  by 
removing  the  figures  "$20.45"  "$24.40" 
and  "$30.50"  and  inserting  in  lieu  thereof 
"$22.30"  "$26.60"  and  "$33.34" 
respectively. 

5.  Section  29.9251  is  amended  by 
removing  the  figures  "$20.45"  "$24.40" 
and  "$30.50"  and  inserting  in  lieu  thereof 
"$22.30"  "$26.60"  and  "$33.35'' 
respectively. 
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Dated:  October  29, 1985. 
AUn  T.Tracy, 

Deputy  Assistant  Secretary.  Marketing  and 

Inspectian  Service. 

|FR  Doc.  85-26146  Filed  11-1-85;  8:45  am) 

■LUNQCOOE  S4tO-«I-M 


7CFRPart29 

Inspection  of  Tobacco  Under  the 
Tobacco  mapectlon  Act.  Partioularty 
Relating  to  tfie  Flue-Cured  Tobacco 
Advisory  Comnilttee 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 

ACnoM:  interim  final  rule'. 


summary:  The  legulatioiis  goveming  the 
establishment  and  operation  of  the  Flue- 
Cured  Tobacco  Advisory  Committee  are 
amended  to  permit  an  additional 
member  and  alternate  representing  a 
warehouse  association. 
DATES:  Effective  November  4. 1985. 
Comments  are  due  on  or  before  January 
3.1986. 


:  Send  comments  to  the 
Director.  Tobacco  Division.  Agricultural 
Marketing  Service  (AMS).  United  States 
Department  of  Agriculture.  Room  502 
Annex  Building.  Washington.  DC  20250. 
Comments  will  be  available  fw  public 
inspection  at  this  location  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lioniel  S.  Edwards.  Director,  Tobacco 
Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture.  Washington.  DC  20250, 
(202)  447-2567. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  contained  in  the 
Tobacco  Inspection  Act  (49  Stat.  731;  7 
VS.C  511  et  aeq.),  notice  is  hereby  given 
that  the  Department  is  amending 
Subpart  G  of  7  CFR  Part  29  particularly 
as  it  relates  to  the  Flue-Cured  Tobacco 
Advisory  Committee.  The  amendement 
changes  §  29.9403  (b).  (d),  of  Subpart 
G — pohcy  statement  and  regulations 
goveming  the  availability  of  tobacco 
inspection  and  price  support  services  to 
flue-cured  tobacco  on  designated 
markets. 

Since  its  inception  in  1974,  the  Flue- 
Cured  Tobacco  Advisory  Committee  has 
assisted  the  Secretary  in  making  an 
equitable  apportionment  and 
assignment  of  tobacco  inspectors  by 
recommending  opening  dates  for 
marketing  areas  within  the  flue-cured 
tobacco  growing  areas  and 
recommending  selling  schedules  for 
marketing  areas  and  individual 
warehouses  therein.  All  segments  of  the 
flue-ciu^d  tobacco  industry — producers, 
warehousemen,  and  buyers — are 


represented  on  the  Committee,  and 
members  and  alternates  are  appointed 
by  the  Secretary,  after  nomination  by 
the  individual  sectors  of  the  industry. 

The  Department  has  received  a 
request  for  Committee  representation 
from  the  Florida  Tobacco  Warehouse 
Association.  Inc.  This  organization, 
represents  the  inter«sts  of  all  tobacco 
auction  warehouses  in  Florida  which 
were  formerly  associated  with  the 
combined  Georgia-Florida  Warehouse 
Association.  In  1976  the  Florida 
warehouses  formed  their  own 
association  and  now  seek  to  obtain 
individual  membership  on  the 
Committee.  At  a  meeting  of  the  Flue- 
Cured  Tobacco  Advisory  Committee 
held  in  Raleigh,  North  Carolina,  on 
September  20. 1985.  the  proposed 
addition  to  the  membership  met  with 
unanimous  approval  by  members 
comprising  the  existing  Committee.  The 
Department  has  approved  the  request  of 
the  Florida  Tobacco  Warehouse 
Association  and  is  amending 
§  29.9403(b)  to  increase  the  membership 
on  the  Committee  &om  38  members  and 
alternates  to  39  and  thereby  increase  the 
number  of  warehouse  representatives 
&om  9  to  10  members. 

The  Department  is  amending 
S  29.9403(d)  of  the  regulations  to  reflect 
the  addition  of  the  Florida  Tobacco 
Warehouse  Association,  Inc. 

This  interim  final  rule  has  been 
reviewed  under  USDA  procedures 
estabhshed  to  implement  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
determined  to  be  "nonmajor"  because  it 
does  not  meet  the  criteria  contained 
therein  for  major  regulatory  actions. 

The  Administrator  of  the  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  because:  (1)  Most  tobacco 
warehousemen  and  producers  fall 
within  the  definition  of  "small  business" 
as  defined  in  the  Regulatory  Flexibility 
Act.  (However,  certain  of  those  entities 
are  not  considered  "small  business" 
because  they  are  dominant  in  their 
respective  areas  of  operation.);  (2)  the 
duties  of  the  Committee  are  solely 
advisory;  and  (3)  this  action  imposes  no 
additonal  duties  or  obligations  on  the 
business  entities  involved  and  will  not 
affect  normal  competition  in  the 
marketplace. 

Prior  experience  has  shown  that  the 
process  of  solicitation,  selection, 
confirmation,  and  appointment  of 
members  often  takes  in  excess  of  six 
months.  The  newly  authorized  members, 
and  other  new  members,  must  be 


selected  and  confirmed  by  the 
expiration  date  of  the  current 
Committee,  which  is  April  23, 1986.  The 
standard  procedure  of  proposed 
rulemaking  providing  thirty  days  notice 
for  comments  would  not  leave  sufficient 
time  to  receive  and  process  nominations 
for  membership  on  the  new  Committee 
prior  to  the  expiration  date.  Therefore,  it 
is  hereby  found  and  determined  that 
notice  of  proposed  rulemaking,  public 
procedure  Uiereon.  and  notice  of  the 
effective  date  hereof  are  impractical, 
unnecessary  to  facilitate* the  operation 
of  the  Fhie-Cured  Tobacco  Advisory 
Committee  and  thus  to  preserve  and 
continue  orderly  marketing  conditions  in 
the  flue-cured  marketing  area  under  the 
grower  designation  plan. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  this 
interim  final  rule  may  file  the  same  with 
the  Director,  Tobacco  Division,  AMS. 
Room  502  Annex  Building,  United  States 
Department  of  Agriculture.  Washington, 
DC  20250.  no  later  than  January  3, 1986. 

List  of  Subjects  in  7  CFR  Part  29  . 

Administrative  practices  and 
procedure.  Tobacco. 

PART  29— lAMENOED] 

Accordingly,  the  regulations 
contained  in  7  CFR  Part  29  are  amended 
as  follows: 

1.  The  authority  citation  for  Part  29 
reads  as  follows: 

Authority:  Title  U  of  Pub.  L  98-180.  49  Stat. 
73l:7U&C.S\tetse<f.). 

2.  In  §  29.9403.  paragraphs  (b)  and  (d) 
are  revised  to  read  as  follows: 

§  29.9403    Flue-Cured  Tobacco  Advisory 
Committee. 


(b)  The  Committee  shall  consist  of  39 
representatives  and  39  alternates  of  the 
flue-cured  industry — 21  producers,  10 
warehousemen,  and  8  buyers. 

(d)  Recommendations  of  the  10 
warehouse  representatives  shall  be 
received  from  the  various  belt 
warehouse  associations. 
•        *      '  •        •        * 

Dated:  October  2a  1985. 

Alas  T.Tracy. 

Deputy  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

(PR  Doc  85-28245  Filed  11-1-85;  8:45  am] 
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a  Agricultural  Madieting  Servioe. 
USDA. 
ACTKHi;  Final  rale. 

SUMMMrv:  Thia  final  rale  will  dwoge 
grade  reqidramenta  for  impoited 
Thompaon  SewJaaa  amd  Momdcka 
raiaina,  and  include  pede  requiiemeuta 
for  Golden  Seedleaa  taiaina  ki  dw  iiaport 
regulation.  This  action  is  pursuant  to 
section  8e  of  the  Agricultural  Maiketfng 
Agreement  Act  of  1937,  which  requires 
raisins  offered  tor  importatiaa  into  the 
United  States  to  meet  the  same  or 
comparable  requirements  applied  to 
domestic  raisins  under  a  Federal 
markedng  order.  Changes  in  die 
domestic  grade  requireaients  for  packed 
seedless  raiains  under  the  Federal 
marketing  agreement  and  order  program 
for  California  raisins,  and  other  facton, 
necessitate  changes  in  the  requirements 
for  unported  Tliompson  Seedless  and , 
Monukka  raisins  pursuant  to  that  act 
CFFECnvi  BATV:  Deaember  4. 1986. 

won  fWITHn  MPCMMMIOII  COtmCTt 

Frank  M.  Grasberger,  Acting  CUeC 
Specialty  Crops  Branch.  Fhiit  and 
VegeUble  IKvisioo,  AMS.  USDA, 
Washington,  DC  202Sa  Telephoae:  (202) 
447-5053. 

action  has  been  reviewed  under  USDA 
guidelines  implementing  Bxecudve 
Order  12291  and  Secretaiir'a 
Memorandum  No.  1512-1  and  haa  been 
classified  a  "non-maior"  rale  under 
criteria  contained  therein. 

%VUIiam  T.  Manley.  Deputy 
Adminiatratar.  Agricoltural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  eoaoomic 
impact  on  a  aubatantial  nomber  of  email 
entities.  . 

The  raisin  import  reguladoo  (7  CFR 
999.300]  is  effective  pursuant  to  the 
requirements  of  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (7  U.&C.  601-«74).  lliat  aectkm 
requires  the  Secretary  of  Agrtcultur^  to 
issue,  after  reasonaUe  nodoe,  9«de 
requirements  on  imported  raisins  which 
are  tlie  same  as,  or  comparable  to,  those 
applied  to  domestic  raisins  under  the 
marketing  agreement  and  Order  No.  989, 
both  as  amended  [50  FR 1830;  40<7B]. 
The  marketing  agreement  and  order 
regulate  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  also  are  effective  under 
the  same  act 

Notice  of  this  action  was  pnbUshed  in 
the  Federal  Register  on  July  15. 1085  (SO 


FR  asns).  inlerested  I 

until  August  28, 1985.  to  i 
ooounaots.  At  dM  doM  of  the  I 
period,  the  AaaociatiMof  Pbod 
Industries,  an  la^panlaaiioa  rapreeenting 
raisin  laipoilta.  ariced  that  the 
conuBent  period  be  nopased  becaoae  It 
had  iiieuffir.ieiit  thae  to  aaalfia  the 
pcopoeal  and  aabodt  fweieiita  efter  it 
leceif  ed  notioe  of  the  pttipoB  al  In 
response  to  its  requeat.  the  period  for 
coannents  was  reopened  ontil 
Septendier  27, 1985  (80  FR  S6S64).  Three 
comments  were  reortved  Earoring  the 
propoeaL 

Changaa  ia  die  domestic  reqeiremettts 
for  packusd  seedless  raidns  aiider  the 
marketing  ayeement  and  order  became 
effective  November  IS,  1984  (49  FR 
33992),  and  pertain  to  toiecanoas  for 
matarity,  pieces  of  stem,  and 
aubataadard  and  undeveloped  raisins 
prescribed  in  the  effective  iSS. 
Standards  For  Grades  of  Ploceaeed 
Raisins  (7  CFR  62.1841-42.ia68).  At  dMt 
time,  the  minimum  peroeat  of  well- 
matured  or  reasonably  well-matured 
raisins  was  increased  from  55  percent  to 
62.5  percent  On  November  15, 1985.  that 
percentage  will  increase  from  62.5 
percent  to  70  percent  "Hie  current 
standard  for  imported  raisins  is  55 
percent  and  hence,  win  be  increased  to 
.70  percent  pursuant  to  section  8e  of  the 
act  Also,  effective  November  IS,  1964, 
the  tolerances  for  pieces  of  stem,  and 
undeveloped  and  substandard  raldns,  in 
U.S.  Grade  B,  in  lieu  of  U.S.  Grade  C 
tolerances,  became  effective  for  select 
and  mixed-size  packed  raisins,  llie 
tolerances  for  those  factors  for  Bridget 
sized  raisins  remained  at  the  U.S.  Grade 
C  level  tlms  no  change  in  the  grade  and 
size  requirements  for  imported  nddget- 
sized  raisins  is  necessary.  Hie  changee 
in  requirements  for  domestic  raisins 
were  effectuated  to  improve  die  quality 
of  those  raisins  and  improve  their 
competitiveness  in  domestic  and  foteign 
marketa.  Pursuant  to  section  8e  of  the 
act  diese  changes  in  the  domestic 
requirements  oLm}  will  be  apfdied  to 
raisins  oSered  for  importation. 

During  die  development  of  the  raisin 
import  regulation  in  1972  the 
Department  found  that  foteign  drying 
and  processing  techniques  diOered  from 
those  used  In  California,  and  that  the 
resulting  foreign  produced  Thompson 
Seedless  raisins  wera  lighter  in  color 
and  softer  than  domestically  produced 
raisins.  Because  of  these  variations.  It 
was  determined  that  the  applicaUon  of 
the  requirements  for  color,  stems,  and 
capstems  under  the  marketing  order  for 
Cahfomia  Thooqieoa  Seedless  raisins  to 
foreign  prodoced  Thompeon  Seedless 
raisins  was  not  precticabh  and  that  a 
comparable  standard  was  necessaiy. 


Tnerefora.  a  finding  was  made  mder 
the  act  that  diere  were  variations  in  die 
characteristics  between  the  domestic 
and  imported  ooauaotttty  warranting 
astabbakaaeat  of  different  standards  fcr 
impottad  raisins  baaed  on 
coDipaiabllity.  The  reqvdrements  on 
imported  raisins:  (1)  Exempted  fliose 
raisins  froat  color  requirements:  (Z) 
permitted  not  more  than  two  pieces  of 
stem  per  2.2  pounds  in  lien  of  the 
marketing  order  requirements  of  not 
mora  than  4  pieces  of  stem  per  6  poonds; 
and  (3)  panritted  not  more  than  SO 
capstems  for  1.1  pounds  in  liea  of  35 
capstems  per  pound. 

The  color  requirements  in  effect  under 
die  U.S.  Standards  for  Grades  of 
Processed  Raiains  (7  CFR  52J641- 
52.1858)  when  the  import  regulation  was 
issued  In  1972  vrere  not  as  flexible  as  the 
color  requirements  currently  in  effect 
The  standards  dien  in  effect  did  not 
permit  inspectors  to  recognize  color 
variations  in  domestic  and  imported 
Thompson  Seedless  raisins,  and  in  the 
absence  of  the  color  eaaaytion.  the 
lighter  colored  Thompson  Seedless 
raisins  offered  for  importation  would  not 
have  met  die  same  requirements  as 
those  imported  on  domestic  raisins 
under  die  marketing  order.  The  cotrent 
standards  for  both  domestic  and 
imported  raisins  offer  inspectors  a 
greater  degree  of  flexibility  in 
recognizing  color  variations,  and  the 
color  axemptian  no  longer  is  necessary. 
Henoe.  that  exemption  wiQ  be  deleted. 

Widi  regard  to  capstems  and  pieces  of 
stem,  very  few  lots  of  imported  raisins 
have  failed  solely  because  of  excessive 
piecee  of  stem  and/or  capetems. 
Moreover,  imported  raisins  can  be  and 
often  era  processed  to  die  same  extent 
as  CaUfonua  raisins  against  the  darter 
domestic  tolerances  for  pieces  of  stem 
and  capstems.  and  die  reasons  orWnally 
justifying  tte  different  tolerances  for 
pieces  of  stem  and  capstems  because  of 
the  tenderness  of  the  imported  product 
no  longer  exist  Tlie  requirements 
hereinefter  set  forth  prescribed 
tolerances  for  diose  facton  which  are 
the  same  as  those  applied  to  domestic 
raisins  ander  the  maiiceting  order. 

The  raisin  isqiort  regulation  currently 
prescribes  requirements  for  Inompson 
Seedless  raisins,  Muscat  raisins.  Layer 
Moscat  raisins,  Momddca  raisins,  and 
Current  raisins.  In  recent  years, 
however,  increasing  quantities  of 
Golden  Seedless  raisins  sinfler  to  those 
produced  in  CaHforaia  have  been 
imported.  Hiererafe,  import 
reqaireoMmts  for  tliis  varietal  type  of 
raisin  arill  be  added  to  die  import 
regnlatiotts.  The  requirements  for 
imported  Golden  Seedless  raisins  an 
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the  same  as  those  applied  under  the 
marketing  order. 

To  recognize  in-transit  foreign  lots 
and  to  give  foreign  producers  and 
importers  time  to  prepare  to  meet  these 
requirements  the  current  standards  will 
continue  until  November  30. 1985.  On 
December  4. 1985.  the  changes, 
hereinafter  set  forth,  will  become 
effective. 

List  of  Subjects  b  7  can  Part  989 

Food  grades  and  standards.  Imports, 
Dates.  Wahauts.  Prunes.  Raisins, 
Filberts/Hazelnuts. 

PART  M9-{AMEN0E0] 

1.  The  authority  citation  for  7  CFR 
999.300  continues  to  read  as  follows: 

AuAority:  Sees.  1-19. 48  SUt,  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  998.300  is  amended  by 
revising  paragraph  (a)(2)  and  paragraph 
(b)  to  read  as  foUows: 


■nponaaonof 

(a)  •  •  • 

(2)  "Varietal  type"  means  the 
appbcable  one  of  the  following: 
Thompson  Seedless  raisins,  Muscat 
raisins.  Layer  Muscat  raisins.  Currant 
raisins,  Monukka  raisins,  and  Golden 
Seedless  raisins. 

(b)  Grade  and  size  requirements.  The 
importation  of  raisins  into  the  United 
States  is  prohibited  unless  the  raisins 
are  inspected  and  certified  as  provided 
in  this  section.  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  no 
penon  may  import  raisins  into  the 
United  States  unless  such  raisins  have 
been  inspected  and  certified  by  a  USDA 
inspector  as  to  whether  or  not  the 
raisins  are  of  a  varietal  type,  and  if  a 
varietal  type,  as  at  least  meeting  the 
following  appUcable  grade  and  size 
requirements,  which  requirements  are 
the  same  as  those  imposed  upon 
domestic  raisins  handled  pursuant  to 
Order  Na  989,  as  amended  (Part  989  of 
this  chapter): 

(1)  With  respect  to  Thompson 
Seedless  raisins — the  requirements  of 
U.S.  Grade  C  as  defined  in  the  effective 
United  States  Standards  of  Grades  of 
Processed  Raisins  ({{  52.1841—52.1858 
of  this  title):  Provided.  That  at  least  70 
percent,  by  wei^t  of  the  raisins  shall 
be  well-matured  or  reasonably  well- 
matured.  With  respect  to  select-sized 
and  mixed-sized  raisin  lots,  the  raisins 
shall  at  least  meet  the  U.S.  Grade  B 
tolerances  for  pieces  of  stem,  and 
undeveloped  and  substandard  raisins, 
and  small  (midget)  sized  raisins  shall 


meet  the  U.S.  Grade  C  tolerances  for 
those  factors; 

(2)  With  respect  to  Muscat  raisins— 
the  requirements  of  U.S.  Grade  C  as 
defined  in  said  standards: 

(3)  With  respect  to  Layer  Muscat 
raisins — the  requirements  of  U.S.  Grade 
B  as  defined  for  "Layer  or  Cluster 
Raisins  with  Seeds"  in  said  standards, 
except  for  the  provisions  therein  relating 
to  moisture  content: 

(4)  With  respect  to  Currant  raisins — 
the  requirements  of  U.S.  Grade  B  as 
defined  in  said  standards: 

(5)  With  respect  to  Monukka  raisins— 
the  requirements  for  Thompson  Seedless 
Raisiiu  prescribed  in  paragraph  (b)(1)  of 
this  section,  except  that  the  tolerance 
for  moisture  shall  be  19  percent  rather 
than  18  percent; 

(6)  With  respect  to  Golden  Seedless 
raisins — the  requirements  prescribed  in 
paragraph  (b)(1)  of  diis  section  for 
Thompson  Seedless  raisins  and  the 
color  requirements  for  "colored"  as 
defined  in  said  standards. 

Dated:  October  29, 1985. 

llMaiias  R.  caaik. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc  85-28246  PUed  11-1-85;  8:45  am) 
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Animal  and  Plant  HMHh  Inspection 
Sarvica 

9CFRPart78 
[DociMt  Na  85-107] 

Bnioaioala  in  Catba;  Stata  and  Area 
CtaaaWcatlona 


:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 


f.  This  document  amends,the 
regulations  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  changing  the 
classification  of  the  State  of  Mississippi 
fit)m  Qass  C  to  Class  B.  This  action  is 
necessary  because  it  has  been 
determined  that  this  State  meets  the 
standards  for  Qass  B  status.  The  effect 
of  this  action  is  to  relieve  certain 
restrictions  on  the  interstate  movement 
of  cattle  fit)m  the  State  of  Mississippi. 
DATES:  Effective  date  of  the  interim  rule 
is  November  4, 1985.  Written  comments 
must  be  received  on  or  before  January  3. 
1986. 


;  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director.  Regulatory  Coordination  Staff. 
APHIS.  USDA,  Room  728,  Federal 


Building.  Hyattsville,  MD  20782. 
Comments  should  state  that  they  are  in 
response  to  Docket  Number  85-107. 
Written  comments  may  be  inspected  at 
Room  728  of  the  Federal  Buildhig 
between  8  a.m.  and  4^0  pjn..  Monday 
through  Friday,  except  hoUdays. 

FOn  RMTNKR  MFOMMATION  CONTACT: 
Dr.  Granville  R  Frye.  Cattle  Diseases 
Staff,  VS,  APHIS,  USDA,  Room  814, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-8711. 

SWnjnaCNTAflV  INFOmiATION: 

Background 

The  bmcellosis  regulations  (contained 
in  9  CFR  Part  78  and  referred  to  below 
as  the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  The 
classifications  are  Qass  Free,  Qass  A. 
Class  B,  and  Qass  C  States  or  Areas 
which  do  not  meet  the  minimum 
standards  for  Qass  C  are  required  to  be 
placed  under  Federal  quarantine.  This 
document  changes  the  classification  of 
the  State  of  Mississippi  kom  Class  C  to 
Class  B. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the 
period  of  12  months  preceding 
classification  as  Class  Free.  The  Class  C 
classification  is  for  States  or  Areas  with 
the  highest  rate  of  brucellosis,  with 
Classes  A  and  B  in  between. 
Restrictions  on  the  movement  of  cattle 
are  more  stringent  for  movements  from 
Class  A  States  or  Areas  compared  to 
movements  from  Free  States  or  Areas, 
and  are  more  stringent  for  movements 
fix)m  Class  B  States  or  Areas  compared 
to  movements  from  Class  A  States  or 
Areas,  and  so  on.  The  restrictions 
include  testing  for  movement  of  certain 
cattle  fex)m  other  than  Class  Free  States 
or  Areas. 

The  basic  standards  for  the  different 
classifications  of  States  or  Areas 
concern  maintenance  of:  (1)  A  State  or 
Acea-wide  accumulated  12  consecutive 
month  herd  infection  rate  not  to  exceed 
a  stated  level;  (2)  a  Maricet  Cattle 
Identification  (MO)  reactor  prevalence 
rate  not  to  exceed  a  stated  rate  (this 
concerns  the  testing  of  cattle  at  auction 
maricets.  stockyards,  and  slaughtering 
establishments);  (3)  a  surveillance 
system  which  includes  a  testing  program 
for  dairy  herds  and  slaughtering 
establishments,  and  provisions  for 
identifying  and  monitoring  herds  at  high 
risk  of  Infection,  including  herds 
adjacent  to  infected  herds  and  herds 
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from  which  infiscted  aniauls  have  boea 
sold  or  received  under  approved  action 
plans;  and(4)  minimiun  procedural 
standards  for  administering  the 
program. 

Prior  to  the  effective  date  of  this 
document,  the  State  of  Mississippi  was 
classified  as  a  Qass  C  State.  It  had  been 
necessary  to  classify  this  State  as  Class 
C  rather  than  Class  B  because  of  the 
herd  infection  rate  and  the  MCI  reactor 
prevalence  rate.  To  attain  and  maintain 
Class  B  status,  a  State  or  Area  must 
among  other  things,  maintain  an 
accunrolated  12-montfi  herd  infection 
rate  for  brucellosis  not  to  exceed  IS 
herds  per  1,000  (1.5  percent)  if  the  State 
has  more  than  1.000  hetds.  and  the 
adjusted  MCI  reactor  prevalence  rate  for 
such  12  month  period  must  not  exceed 
three  reactors  per  VOOO  cattk  tested 
(0,30  percent).  A  review  of  brucellosis 
program  records  establishes  that  the 
State  of  Mississippi,  which  has  more 
than  1.000  herds,  should  be  changed  to 
Class  B  since  this  State  now  meets  the 
criteria  for  classification  as  Class  B. 

Execilthre  Order  and  Regulatory 
FlexiMlity  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  cm  information  compiled  by  the 
Department,  it  has  been  determioMed  that 
this  rule  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 
major  faicrease  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  &is  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Catde  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of  the 
State  of  Mississippi  reduces  certain 
testing  and  other  requirements  on  the 
intersftate  movement  of  these  cattle. 
Testing  requirements  for  catde  moved 
interstate  for  immediate  slaughter  at  to 
quarantined  Seed  lots  are  not  afiiected  by 
the  change  in  atatos.  Also,  cattle  from 
Certified  Brucellosis-Free  Hetds  moving 
interstate  are  not  affected  by  the  change 
in  status.  lihas  been  detemrined  that 
the  change  ift^braoellbsts  status  made  by 
this  document  will  not  affect  marketing 
patterns  and  will  not  have  a  si^ficant 


economic  impact  on  those  panons 
affected  by  this  docimient. 

Under  these  circtunBtances,  die 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  eoooooiic  impact  on  a 
substantial  number  of  small  entitiet. 

Executive  Order  1237Z 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  HUBS  and  to  aubiect  to  the 
provisions  of  Executive  Order  12S72 
which  requires  inteigovemmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  301S.  Subpart  V). 

Emefyeacy  Acdon 

Dr.  |ohn  K.  Atwell,  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (ot  Veterinary 
Services,  has  detemdaed  that  an 
emergency  situation  exists  which 
wan-ants  publication  of  this  interim  role 
without  prior  opportunity  for  public 
comment  Immediate  actioo  is 
warranted  in  order  to  delete 
unnecessary  restrictioaa  on  die 
interstate  movement  of  cettun  cattle 
from  the  State  of  Mississippi. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U&C  553.  it  is  found  upon  good  cause 
that  prior  notioe  and  other  public 
procedures  %vith  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publicatioa  of  this  docoment  in  the 
Federal  Kegistac. 

Coouaents  have  been  solicited  for  60 
days  after  publicatkiQ  of  this  docaraent 
A  document  discussing  comments 
received  and  any  amendments  required 
urill  be  published  in  the  Federal 
Register. 

List  of  Subjects  in  9  CFR  Part  7B 

Animal  Diseases.  Brucellosis,  Cattle. 
Hogs.  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly.  9  CFR  Part  78  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Autlnrily:  21  U.S.C  111-114a-l.  114g.  tlS, 
117.  ISO.  12t  123-Uft,  134b.  134£  7  CFR  M7, 
2.S1.  and  37L2(d). 

§7a.20    (Amwtdsdl 

2.  Section  78.^c)  is  amended  by 
adding  "Mississii^"  immediately 
before  "Missouri". 

3.  In  S  78J9Q(d).  "Mississi^"  if  . ,    ; 
removed. 


Done  at  WasfatngtoB.  DXl.  this  2Mk 
day  of  October  198S. 
G4.nchlMr. 

Acting  Deputy  Adminittrator.  Veterinary 

Service*. 

[FR  Doc  BS-28242  Filad  U-1-46:  «.-4S  ami 

BtLUNQ  coos  a«1S.S44l 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  265 

[Oeacet  Na  R-05S4] 

Rulaa  Regardtaig  Dalagatlon  of 
Auttiortty:  Dala^tion  of  Authority  To 
waiva  ifior  fnuoa  ranoo 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
actkm:  Final  rule. 

summary:  The  Board  is  amending  12 
CFR  Part  265.  iU  Rules  Regarding 
Delegation  of  Authority  to  delegate  to 
the  Director  of  the  Division  of  Banking 
Supervision  and  RegnlatJon  auduKity  to 
waive  the  prior  notioe  period  oa  notices 
by  U.S.  banking  organizations  to 
establish  foreign  branches. 

CTncnvC  OATC  October  29, 1965. 


>.-^' 


Av^if, 


FOR  mRTNKR  INFORMATION  CONTACTS 
James  Keller,  Manager,  International 
Banking  Applications,  Division  of 
Banking  Supervision  and  Regulation 
(202/452-2523);  or  Joy  W.  O'ConnelL 
Telecommunication  Device  for  the  Deaf 
[TDD]  (202/452-3244):  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

SUPPLEMENTARY  WTOWMATIOMI  Hie 

Board  is  amending  its  delegation  rules  to 
pemit  the  Director  of  the  Divteion  (rf 
Bankii\g  Supervision  and  Rsgulatien  to 
waive  the  45-day  notice  period  for 
establishment  of  a  foreign  branch  by  a 
\}J&.  hanking  oigsniiaitinB  »idsr 
§  211.3(aX3j  of  Regulation  K  (12  CFR 
211.3(a)(3)).  This  corresponds  to  the 
current  delegation  of  authority 
permitting  the  Director  to  waive  the  45- 
day  prior  notification  period  for  an 
investment  under  Regulation  K. 

The  provisions  of  5  U3.C  553  rdating 
to  notice,  public  participation  and 
deferred  effective  date  are  not  followed 
in  connection  with  the  adoption  of  tUs 
amendment  because  the  changes 
involved  are  procedural  in  nature  and 
do  not  constitute  substantive  rules 
subject  to  the  requirement  of  that 
section. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  0&- 
354: 5  U.SX:  601  et  $eq.),  die  Board  of  .. 
Governors  of  the  Federal  Reserve 
System  certifies  that  the  amendment 


/ 
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adopted  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  would  be 
subject  to  the  regulation. 
List  of  Subjects  in  12  CFR  Part  285 

Authority  delegations  (Government 
agencies).  Banks,  Banking,  Federal 
Reserve  System. 

PART  265-{  AMENDED] 

12  CFR  Part  265  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  285 
continues  to  read  as  follows: 

Auiborily:  Sec.  11.  38  Stat.  261;  12  U.S.C. 
24& 

2. 12  CFR  Part  265  is  amended  by 
revising  §  265.2(c)(27)  to  read  as  follows: 

§265.2    Specific functkMW datogated to 
Board  employeas  and  to  Fadanri  Reaarva 
BaniL 

•  •••«• 

(27)  Under  sections  25  and  25(a)  of  the 
Federal  Reserve  Act  and  Part  211  of  this 
chapter  (Regulation  K),  to  waive  the  45 
days'  prior  notice  period  for 
establishment  of  a  branch  by  a  U.S. 
banking  organization  under  §  211.3(a)(3) 
and  for  an  investment  that  qualiHes  for 
the  prior  notiHcation  procedures  set 
forth  in  §  211.5(c)(2)  of  Regulation  K  (12 
CFR  211.3(a)(3)  and  2H.5{c)(2)). 

•  *         •         •         •  * 
By  order  of  the  Board  of  Governors. 

October  29, 1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-26272  Filed  11-1-85:  8:45  am) 

BIUJN6  COOE  ttlO-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AviatiofT  Administration 

14CFRPart3d 

[Docket  No.  8&-CE-1».AO:  Amdt  39-5146] 

Airworthiness  Directives;  Beech  Model 

34C,  50.  60.  65,  70.  90.  99, 100.  and  200 
Series  Airplanes 

CorrectJon 

In  FR  Doc.  85-24456  Beginning  on  page 
41674  in  the  issue  of  Tuesday,  October 
15, 1985,  make  the  following  corrections: 

§39.13    [Corractad) 

1.  On  page  41676.  in  Table  I,  in  the 
second  column  entitled  "Serial  No.",  the 
tenth  entry  is  corrected  to  read:  "W-l 
and  up". 

2.  The  twelfth  entry  is  corrected  to 
read:  "LJ-l  thru  LI-993". 

3.  The  eleventh  entry  from  the  bottom 
is  corrected  to  read:  "BB-1040  thru  BB- 
1045". 

BNJJNeCOOC  ISOS-OVM 


14  CFR  Part  71 

[Ahrapaea  Docket  No.  as-ANM-ai] 

Alteration  of  Great  Fala,  MT, 
Transition  Area 

AOENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


v:  This  action  redefines  the 

cuirent  geographical  boundaries  of  the 
Great  Falls,  Montana,  transition  area  to 
provide  additional  controlled  airspace 
to  ensure  that  aircraft  conducting 
Instrument  Flight  Rule  (IFR)  operations 
at  recently  revised  minimum  vectoring 
altitudes  are  separated  from  aircraft 
conducting  Visual  Flight  Rule  (VFR) 
operations  when  the  visibility  is  less 
than  3  miles,  thereby  enhancing  the 
safety  of  such  operations. 

CFFECTWE  DATE  0901  G.m.t..  January  16. 
1966. 

FOR  FUNTHER  INFORMATION  CONTACT 

I^atherine  Paul,  Airspace  Technical 
Sj>ecialist,  ANM-535,  Federal  Aviation 
Administration,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168,  Telephone  (206)  431-2530. 
SUPPLEMENTARY  INFORMATION: 
History 

On  June  19, 1985,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  redefine 
the  current  geographical  boundaries  of 
the  Great  Falls,  Montana,  transition  area 
(50  FR  25428).  TTiis  action  is  necessary 
to  provide  additional  airspace  to  ensure 
that  aircraft  conducting  IFR  operations  at 
recently  revised  minimum  vectoring 
altitudes  are  sefmrated  from  aircraft 
conducting  VFR  operations  when  the 
visibility  is  less  than  3  miles. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendinent  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  redefines 
the  current  geographical  boundaries  of 
the  Great  Falls,  Montana,  transition  area 
to  ensure  aircraft  operating  under  IFR 
conditions  would  have  exclusive  use  of 
that  airspace  when  visibility  is  less  than 
3  miles. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10654;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  n.69. 

2.  By  amending  {  71.181  as  follows: 

Great  Falls,  MoaUna  (Revised] 

"That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  17-inile  radius 
of  Malmstrom  AFB  (lat.  47*30'05"N/long. 
111*11'20"W)  within  3  miles  each  side  of 
Great  Falls  VORTAC  157  radial,  extending 
from  the  17-mile  radius  area  to  21.5  miles 
southeast  of  the  VORTAC,  and  within  9  miles 
northwest  of  and  13  miles  southeast  of  the 
Great  Falls  VORTAC  225  radial,  extending 
from  the  17-mile  radius  area  to  15  miles 
southwest  of  the  VORTAC.  That  airspace 
extending  upward  from  1.200  feet  alwve  the 
surface  within  a  eo-mile  radius  of  the  Great 
Falls  VORTAC;  and  that  airspace  beginning 
60  miles  southeast  of  the  Great  Falls 
VORTAC  from  the  south  edge  of  V-113,  east 
to  the  west  edge  of  V-187.  southeast  to  the 
intersect  of  the  east  edge  of  V-257,  northwest 
to  the  intersect  of  the  60-mile  radius  of  Great 
Falls  VORTAC;  excluding  that  portion 
overlying  the  Billings,  Montana,  and  Helena. 
Montana,  1.200-foot  transition  areas." 

Issued  in  Seattle,  Washington  on 
September 26, 1985.  .   /,,' '. ,    / 

Charles  R.  Foster, 

Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-28240  Filed  11-1-85;  8:45  am] 

BtLUtra  CODE  4S0«-1S-a 
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COMMODITY  RJTURES  TRADING 
COMMISSION 

17  CFH  Part  33 

DomeaUe  Exchang«*Traded 
Commodity  Optlona;  Expansion  of  the 
PNot  Program  for  Options  on  Non> 
Agricultural  Futures  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rulemalcing. 

suKNiAfiv:  In  late  1981,  the  Commission 
published  final  rules  establishing  a 
strictly  controlled,  three-year  pilot 
program  to  permit  exchange-traded 
commodity  options  on  non-agricultwal 
futures  contracts.  46  FR  M500 
(November  3, 1981).  Option  trading 
began  on  October  1, 1982.  following  the 
designation  of  the  first  option  contract 
markets.  Because  the  three-year  test 
period  for  the  pilot  program  is  now 
complete,  the  Commission  is  evaluating 
its  overall  experience  with  the  program 
and  the  option  rules.  In  this  regard,  the 
Commission  requested  comment  on 
whether  to  terminate  the  pilot  status  of 
die  program.  50  FR  35247  (August  30, 
1985).  In  requesting  comment  on  the 
pilot  program,  the  Commission  noted 
that  it  would  consider  removing  the 
limitation  on  the  number  of  option 
contracts  that  can  be  traded  per 
exchange.  The  Commission  believes  that 
while  certain  other  aspects  of  the  pilot 
program  are  still  being  evaluated,  it  is 
appropriate  at  this  time  to  approve  an 
immediate  expansion  of  the  pilot 
program  from  five  non-agricultural 
option  contracts  per  exchange  to  eight. 
EFFECTIVC  DATE:  This  amendment  will 
become  effective  upon  the  expiration  of 
30  calendar  days  of  continuous  session 
of  the  Congress  after  the  transmittal  of 
this  rule  and  related  materials  to  the 
House  Committee  on  Agriculture  and 
the  Senate  Committee  on  Agricultural, 
Nutrition  and  Forestry  pursuant  to 
section  4c(c)  of  the  Commodity 
Exchange  Act,  but  not  before  further 
notice  of  the  effective  date  is  published 
in  the  Federal  Register. 
FOR  HiRTNER  INFORMATION  CONTACT: 
Paul  M.  Architzel.  Chief  Counsel. 
Division  of  Economic  Analysis,  2033  K 
Street.  NW..  Washington,  DC.  20561, 
(202)  254-6990. 

SUPPLEMENTARY  INFORMATION:  On 
November  3, 1981,  the  Commission 
published  final  rules  establishing  a 
strictly  controlled,  three-year  pilot 
program  to  permit  exchange-traded 
commodity  options  on  non-agricultural 
futures  contracts.  46  FR  54500.  The 
establishment  of  that  program  was  the 
culmination  of  the  Commission's  efforts 


to  provide  for  the  trading  of  commodity 
options  in  a  regulated  environment.  As 
part  of  that  program,  the  Commission 
limited  the  number  of  options  which 
could  be  traded  on  each  exchange.  This 
limitation  enabled  the  Commission  to 
focus  regxilatory  resources  on  a  few 
instruments  in  an  effort  to  prevent  the 
potential  for  abusive  practices  and 
pervasive  frauds  which  had  previously 
characterized  the  trading  in  commodity 
options. 

The  Commission,  on  August  30, 1985. 
proposed  revisions  to  the  option  rules 
and  requested  public  comment  on  the 
possible  termination  of  the  pilot 
program.  Among  other  things,  the 
Commission  asked  whether,  if  the  pilot 
nature  of  the  program  were  maintained, 
exchanges  should  be  permitted  to  trade 
more  than  five  options  on  non- 
agricultural  futures  confracts.  The 
comment  period  on  those  proposed  rules 
ended  on  October  15, 1985.  The 
Commission  received  comments  from 
sixteen  commentors.  Among  these  were 
one  insurance  company,  six  future 
conmiission  merchants  (three  of  which 
were  associated  with  commercial 
banks),  two  banks,  a  large  multinational 
corporation,  three  commodity  futures 
exchanges,  a  futures  industry 
association,  and  a  foreign  government 

Several  of  the  commentors  stated  that 
whatever  die  merits  of  terminating  the 
pilot  status  of  the  program,  the 
Commission  should  move  with  dispatch 
to  expand  the  pilot  program.  These 
commentors  noted  that  the  current 
constraint  on  the  number  of  options 
permitted  per  exchange  resulted  in 
certain  options  on  currency  futures 
being  unavailable  for  trading.  These 
commentors  further  noted  that  the 
availabiUty  of  such  options  would 
further  the  efficiency  of  their  business 
operations.  The  Commission  has 
considered  the  views  of  these 
commentors  and  believes  that  such  an 
expansion — as  an  immediate,  interim 
step — has  merit.* 

The  Commission's  program  to  permit 
the  trading  of  commodity  options  has 
resulted  in  their  phased  introduction. 
For  example,  the  initial  option  rules 
permitted  one  option  on  a  commodity 
futures  contract  other  than  on  a 
domestic  agricultural  commodity  to  be 
traded  on  each  exchange.  46  FR  54501. 
54530,  November  3, 1981.  Subsequently 
the  Commission  adopted  rules  also 


'  As  noted  in  the  proposed  rulemaking.  SO  FR  at 
3S248,  two  petition*  to  expand  the  number  of 
options  permitted  on  domestic  agricultural  futures 
contracts  remain  pending.  In  light  of  the  more  recent 
addition  of  the  agricultural  pilot  prograai,  the 
Commission  believes  that  it  is  appropriate  to 
continue  to  review  the  cdvlsability  of  such  an 
expansion. 


permitting  the  trading  of  one  option  per 
exchange  on  a  physical  commodity,  47 
FR  56996  (December  22. 1982),  and  then 
permitted  two  options  per  exchange 
whether  on  futures  or  physicals.  48  FR 
41575  (September  16, 1983).  Finally,  on 
August  24, 1984,  the  Commission 
expanded  &t>m  two  to  five  the  number 
of  option  contracts  permitted  per 
exchange.  49  FR  33641. 

Although  in  its  August  30. 1985, 
Federal  Register  notice  of  proposed 
rulemaking  the  Commission  identified 
problems  which  have  arisen  in 
connection  with  the  trading  of 
commodity  options  which  require 
careful  scrutiny  before  the  pilot  nature 
of  the  program  is  terminated,  the 
Commission  also  noted  that  the  program 
to  permit  exchange-traded  commodity 
options  in  the  United  States  overall  has 
been  successful.  As  a  result,  the 
Commission  has  determined 
immediately  to  expand  the  pilot  program 
for  domestic  non-agricultural 
commodities  from  five  to  eight  options 
per  exchange  while  it  considers  further 
the  advisability  of  terminating  the  pilot 
status  of  the  program  and  making  other 
changes  to  the  regulations  relating  to 
exchange-traded  options. 

Related  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq..  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
businesses.  The  Commission  previously 
determined  that  the  proposed 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  no 
comments  were  received  in  response  to 
the  Commission's  invitation  fitim  any 
firms  or  other  persons  who  believed  that 
the  promulgation  of  these  rule 
amendments  might  have  a  significant 
impact  upon  their  activities.  Therefore, 
in  accordance  with  the  provisions  of  the 
RFA.  the  Chairman  of  the  Commission 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  rule  being  adopted  does  not  call 
for  the  collection  of  information  fit>m  the 
general  public  and  therefore  is  not 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501,  et  seq. 

list  of  Subjecto  in  17  CFR  Part  33 

Commodity  exchange.  Commodity 
exchange  designation  procedures. 
Commodity  exchange  rules.  Commodity 
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futures.  Commodity  options.  Contract 
markets. 

In  consideration  of  the  fore^ing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchan^  Act  and  in 
particular  sections  2(a)tl)(A).  4c  5.  5a.  6. 
and  8a  thereof  7  U.S.C  2,  4.  6c  7, 7a.  a 
and  12a  the  Commission  hereby  amends 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  33-AEGULATION  OF 
DOMESTIC  EXCHANGE-TfUOED 
COMMODITY  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Autbotity:  7  U^C  2.  2a.  4. 6. 6a.  6b.  ac  6d. 
ee.  6f.  6g.  6h.  6i.  6).  6k.  8L  6III.  an.  60.  7.  7a.  7b. 
8,  9. 11. 12a.  12c  13a.  13a-l.  13b.  IS.  20  and  21 
unlesa  otherwise  noted. 

2.  Section  33.4  is  amended  by  revising 
paragraph  (aK6Hii)  to  read  as  follows: 


933.4    OMignation 
Itw  Iradhtgof 


as  contract  marfcal  for 
options. 


(6]  •  •  • 

(ii)  For  commodities  not  specifically 
enumerated  in  section  2(a)(1)(A)  of  the 
Act,  is  not  designated  for  more  Oian 
seven  other  commodity  options: 
Provided,  however.  That  with  respect  to 
options  on  physicals,  no  such  board  of 
trade  may  be  designated  as  a  contract 
market  for  more  than  two  commodity 
options. 

IsMied  in  Washington.  D.C  on  Octotter  29. 
1985  by  the  CommiMioo. 

|MBA.W«bb, 

Secretary  of  the  Commission. 
(FR  Doc.  85-28240  FUed  11-1-85;  8:45  am) 
k  coec  catt-et-a 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19CFR  Part  175 
[TJ>.tS-183] 

Decision  on  Domesttc  Interested  Party 
PetMon  Coneeming  Tariff 
Classification  of  Polypropylene  Rope 
and  Twine 

AOENCV:  Customs  Service.  Treasury. 
ACTION:  Final  classification  decision. 


smwiAHv:  This  document  gives  notice  of 
a  change  in  the  tariff  classification  of 
certain  polypropylene  rope  and  twine 
made  from  fibrillated  strips,  which  are 
currently  classified  under  the  provision 
for  artidea  of  plastics,  not  specially 
provided  for.  This  classificatitm  carries 
with  it  eligibility  for  an  exemption  from 


duty  under  the  Generalized  System  of 
Preferences  for  merchandise  produced 
in  beneficiary  developing  countries.  In 
the  case  of  baler  twine  produced  in 
certain  countries,  there  is  also  eligibility 
for  an  agricultural  implements 
exemption.  Under  this  change,  this  type 
of  rope  and  twine  will  be  classified  as 
cordage  of  man-made  fibers  in  either  of 
two  tariff  schedule  items  depending  on 
the  diameter  of  the  cordage.  The 
document  also  advises  that  the  tariff 
classification  of  certain  other  plastic 
twine  made  bom  fibrillated  strips,  now 
classified  as  cordage,  and  certain  rope 
made  from  nonfibrillated  plastic  strips, 
now  classified  as  articles  of  plastics,  not 
specially  provided  for,  will  not  change. 
EH-tciiVE  DATE  This  decision  will  be 
effective  as  to  merchandise  entered  for 
consumption  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
30  days  from  the  date  of  publication  of 
this  decision  in  the  Customs  Bulletin. 

FOR  FURTNER  MFOmUTION  contact: 

lames  C  Hill  Classification  and  Value 
Division.  U.S.  Customs  Service,  1301 
Constitution  Avenue  NW..  Washington. 
DC  20229  (202-566-«181). 
SUPPLEMENTARY  MFORHUTION: 

Background 

This  document  pertains  to  the  tariff 
classification  of  certain  imported 
polypropylene  rope  and  twine.  A 
petition  dated  November  9, 1962,  was 
filed  with  Customs  under  section  518, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C  1516),  by  the  Sunshine  Cordage 
Corporation,  an  American  manufacturer 
of  synthetic  polypropylene  rope.  An 
amended  petition  was  filed  on 
December  14, 1962. 

The  petitioner  contends  that  the 
cordage  which  is  the  subject  of  this 
petition  and  which  is  currently  classified 
by  Customs  under  the  provision  for 
articles  of  plastics,  not  specially 
provided  for,  n.s.p.f.,  in  item  774.55, 
Tariff  Schedules  of  the  United  States 
(TSUS)  (19  U.S.C.  1202).  is  more 
appropriately  classified  under  the 
provision  for  cordage  of  man-made 
fibers  in  items  316.55  or  316.58,  TSUS, 
depending  on  diameter.  The  current  rate 
of  duty  for  articles  classified  under  item 
774.55,  TSUS,  is  6.1  percent  ad  valorem, 
and  the  current  rate  of  duty  for  articles 
classified  under  items  316.55  and  316.58, 
TSUS,  is  4  cents  per  poimd  plus  10.3 
percent  ad  valorem  and  12.5  cents  per 
pound  plus  15  percent  ad  valorem, 
respectively.  The  petitioner  correctly 
notes  that  articles  classified  under  item 
774.55,  TSUS,  can  be  entered  fr^e  of 
duty  under  the  Generalized  System  of 
Preferences  [GSP]  (see  45  10.171-10.178. 
Customs  Regulations  (19  CFR  10;171- 


10.178)),  if  imported  directly  bom  a 
beneficiary  developing  country,  whereas 
articles  classified  under  items  316.55 
and  316.58,  TSUS.  cannot  be  entered 
bee  of  duty  under  the  GSP. 
Classification  under  either  ofdune 
items  also  precludes  the  agricidtural 
implements  exemption  in  item  87D.40I, 
TSUS. 

A  notice  inviting  the  public  to 
comment  on  the  petition  was  published 
in  the  Federal  Register  on  April  29. 1983 
(48  FR  19510)  and  a  document  correcting 
certain  omissions  in  that  notice  was 
published  on  May  25, 1963  (48  FR  23513). 
The  original  deadline  for  comments  was 
extended  to  August  26. 1963,  by  a 
Federal  Register  notice  published  on 
July  26. 1963  (48  FR  33961).  However, 
since  the  comments  received  in 
response  to  these  notices  raised 
additional  issues,  another  notice  was 
published  in  the  Federal  Regisler  on 
March  3a  1984  (40  FR  12801).  setting 
forth  these  issues  and  requesting  further 
comments  by  May  29, 1964.  Of  the  35 
comments  received.  28  supported  the 
petition  and  7  opposed  iL 

Description  of  Merchandise 

The  merchandise  which  is  the  subject 
of  this  document  is  rope  made  from 
extruded  plastic  film  or  strips  which  are 
over  one  inch  wide,  but  which  due  to 
their  special  chemical  and  physical 
properties,  are  transformed  into 
fibrillated  strips  while  being  twisted  into 
rope  strands  or  which  are  fibrillated 
beforehand.  In  the  latter  case, 
fibrillation  may  be  accomplished  by  a 
separate  twisting  or  by  cutting  with  pins 
or  knives.  The  final  cordage  product, 
depending  on  the  degree  of  coarseness 
of  the  fibers,  resembles  polypropylene 
rope  made  from  monofilaments.  The 
rope  for  which  classification  will  not  be 
changed  is  made  from  twisted  plastic 
nonfibrillated  film  or  strips  over  one 
inch  wide.  The  twine  for  which 
classification  will  not  be  changed  is 
made  from  single  strand  of  twisted 
fibrillated  strip  which  was  one  inch  or 
less  in  width  before  fibrillation. 

Discussion  of  Conunents 

Generally 

The  multiplicity  of  points  made  in  the 
responses  translate  into  six  major 
issues,  as  they  relate  to  the  general 
question  of  whether  the  instant 
merchandise  meets  the  requirement  in 
Headnote  1(a).  Part  2,  Schedule  3,  TSUS, 
that  cordage  consist  of  "assemblages  of 
textile  fibers  or  yams."  Omitted  is  any 
discussion  concerning  the  claims  made 
by  proponents  of  the  petition  that 
continuation  of  the  lower-rate  ' 
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classifications  will  have  continuing 
itdverse  economic  impact  on  the 
domestic  cordage  industry  and  its 
suppliers  and  the  claims  made  by 
opponents  that  failure  of  Congress  to 
enact  legislation  changing  the  Customs 
classifications  suggests  approval  of  such 
treatment  Customs  cannot  consider 
claims  of  that  nature. 

The  Nonfibrillated  Strip  Issue 

The  first  issue  is  raised  by  the 
petitioner's  contention  that  the 
requirement  in  Headnote  3(d),  Subpart 
E.  Part  1.  Schedule  3.  TSUS.  that  plastic 
strips,  in  order  to  be  regarded  as  textile 
fibers,  must  be  not  over  one  inch  in 
width  in  their  **unfolded.  untwisted,  and 
uncrimped"  condition,  applies  only  to 
article*  made  of  strips  which  are  not 
folded,  twisted  or  crimped.  However, 
the  plain  meaning  of  the  headnote  is 
otherwise.  The  statutory  language  is 
clear  and  unambigous  and.  therefore, 
must  be  the  "primary  source  for  the 
determination  of  legislative  intent" 
Merry  Mary  Fabrics,  Inc.  v.  United 
States,  1  err  13, 17  (1980).  See  also  Le 
feune,  Inc.  v.  United  States,  67  Cust.  Ct. 
301,  CD.  4289  (1971).  in  which  the  tariff 
classification  of  crimped  strips  was 
evaluated  against  the  headnote  one-inch 
limitation.  Accordingly,  we  fmd  at  the 
outset  that  the  current  classification  of 
rope  made  from  nonfibrillated  strips 
over  one  inch  wide  in  correct 

The  One-Inch  Width  Limitation  Issue 

The  second  issue  raised  in  the  petition 
and  opposing  comments  is  whether 
Customs  has  properly  made  a 
distinction  between  cordage  made  from 
fibriilated  film  or  strips  which,  before 
fibrillation,  are  over  one  inch  wide  and 
those  which  are  narrower.  It  is  stressed 
in  the  opposing  comments  that 
fibrillation  of  strips  does  not  result  in 
anything  other  than  fibriilated  strips 
and,  therefore,  the  one-inch  width 
headnote  limitation  applicable  to  strips 
is  applicable  to  fibriilated  strips.  This 
view,  however,  is  not  supported  by  the 
authorities  which  we  have  consulted 
which  rather  suggest  fibrillation  results 
in  a  transformed  product.  For  example, 
fibriilated  strips  are  often  referred  to  as 
yarns,  althou^  that  is  not  conclusive  of 
what  constitutes  a  yam  for  tariff 
classification  purposes.  See,  for 
example.  Encyclopedia  of  Polymer 
Science  and  Technology  (1968),  vol.  9,  p. 
410;  Modem  Textile  &  Apparel 
Dictionary  by  George  E.  Linton  (1973),  p. 
235;  Fiber  to  Fabric  by  Bernard  P. 
Corbman  (5th  ed.  1975),  p.  476. 

If  not  strips  and  therefore  not 
technically  within  the  one-inch  width 
headnotes  limitations,  the  opponents  to 
the  petition  contend  it  is  within  the 


administrative  authority  of  Customs  to 
apply  a  one-inch  width  limitation  any- 
how to  establish  a  standard  where 
objective  criteria  are  called  for  but  are 
not  specifically  set  forth  in  TSUS 
headnotes,  and  Customs  has  properly 
applied  such  a  standard  with  respect  to 
fibriilated  strips.  However,  arguments 
promoting  standards  or  product 
distinctions  not  otherwise  specifically 
mandated  by  the  TSUS,  to  create 
exceptions  to  broader  tariff 
classiHcation  principles  otherwise 
militating  against  widely  disparate  tariff 
treatment  for  essentially  similar 
merchandise  are  nor  persuasive.  Nor  are 
the  arguments  persuasive  to  the  extent 
they  promote  a  product  distinction 
which  for  much  of  the  merchandise  in 
question  is  impractical  in  its  application. 
For  example,  for  fibriilated  strips  which 
are  more  yam-like  and  less  coarse  or 
ribbon-like,  it  is  often  impossible 
without  a  laboratory  analysis  to 
determine  the  width  of  the  film  or  strips 
from  which  the  fibriilated  product 
originated.  Accordingly,  in  connection 
with  this  review  we  now  find  that 
continuation  of  the  distinction  in 
question  as  it  applies  to  the  tariff 
classification  of  cordage  is  no  longer 
justifiable  and  must  be  regarded  as  an 
"artificial .  .  .  distinction .  .  .  requiring 
correction"  as  dealt  with  by  the  court  in 
United  States  v.  Rembrandt  Electronics. 
Inc.,  64  CCPA 1,  5,  6,  CA.D.  1175  (1976). 

It  should  be  further  noted  that  the 
artificial  one-inch  limitation  reflects  a 
further  misapplication  of  principles 
pertinent  to  determining  what  material  a 
product  is  made  of.  In  accordance  with 
General  Headnote  9(f)(i).  TSUS,  an 
article  may  be  considered  as  "of*  a 
given  material  if  it  is  in  chief  value  of 
that  material,  and  the  cost  comparison  is 
to  be  made  at  the  time  of  final  assembly. 
Kores  Manufacturing  Corp.  v.  United 
States.  3  err  178  (1982).  However,  an 
assembly  in  whicii  materials  of  the  same 
composition  are  joined  cannot  be  a 
basis  for  cost  comparisons,  and  the 
manufacture  of  cordage  is  generally  not 
referred  to  as  an  assembly.  Therefore, 
we  find  that  the  concept  incorporated  in 
the  TSUS  based  on  what  a  product  is 
made  "of  must  be  distinguished  fitim 
what  a  product  is  made  fivnu 
Accordingly,  what  the  instant 
merchandise  is  made  of  must  be 
determined  as  of  the  time  of  its 
importation  in  its  condition  as  imported, 
and  as  of  that  time  and  in  that  condition 
it  is  made  of  twisted  fibriilated  fibers 
which  no  longer  retain  the 
characteristics  of  the  strip  or  film  from 
which  it  was  made. 


The  Extrusion  or  Other  Process  Issue 

The  opponents  of  the  petition  argue 
that  fibriilated  strips  are  not  textile 
fibers  because  the  provision  for  fibers 
made  by  "other  processes'*  in  Headnote 
2(b),  Subpart  E,  Part  1,  Schedule  3, 
TSUS,  excludes  products  made  by  an 
extrusion  since  extruded  products  are 
otherwise  provided  for  in  that  headnote, 
and  the  intervening  fibrillation  process 
disqualifies  the  merchandise  from  that 
provision.  However,  we  find  that  the 
intervening  fibrillation  process  warrants 
the  opposite  conclusion.  It  is  also 
contended  the  Kores  decision,  supra, 
stands  for  the  proposition  that  textile 
fibers  cannot  be  fbnned  by  cutting  film. 
However,  the  cutting  process  discounted 
by  the  court  in  that  matter  occurred 
after  the  point  in  time  when  there  had  to 
be  in  existence  a  textile  fiber  for 
component-in-chief-value  cost 
comparisons. 

The  Plexiform  Filament  Issue 

In  arguing  that  fibriilated  strips  are 
not  subject  to  limitations  applicable  to 
nonfibrillated  strips,  the  proponents  of 
die  petition  claim  that  fibriilated  strips 
otherwise  qualify  as  textile  fibers  by 
falling  within  the  definition  for 
"plexiform  filaments"  in  Headnote  3(c), 
Subpart  E.  Part  1,  Schedule  3,  TSUS, 
which  is  not  subject  to  any  dimensional 
criteria.  The  opponents  disagree.  Hie 
issue  is  whether  fibriilated  strips  are 
"plexiform  filaments"  as  that  term  is 
used  in  the  TSUS. 

The  opponents  cite  legislative  history 
extensively,  the  most  pertinent  part  of 
which  was  cited  and  quoted  at  length  in 
our  Federal  Register  notice  of  March  30. 
1984.  The  most  pertinent  secondary 
authority  cited  was  Synthetic  Fibers 
from  Petroleum  by  Marshall  Sittig 
(1967),  p.  267.  These  materials  show  that 
the  term  "plexiform  filaments"  was 
coined  as  a  variation  of  the  term 
"plexifilaments"  which  was  invented  for 
patent  application  purposes  by  the 
inventors  of  certain  man-made  fibers 
produced  by  what  was  called  dry 
spinning  or  flash  spiiming  techniques. 
TTie  term  "plexiform  filaments" 
otherwise  has  no  current  recognition  in 
any  technical  references  or  treatises  or 
commercial  nomenclature. 

Accordingly,  technical  opinions 
submitted,  which  both  advocate  and 
oppose  the  view  that  fibriilated  strips 
constitute  plexiform  filaments,  have  no 
nexus  with  technical  references  and 
therefore  must  be  regarded  as 
conclusions  principtdly  influenced  by 
the  legislative  history  and  other 
considerations  from  which  we  must 
draw  our  conclusions.  However,  for  the 
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purpose  of  the  tariff  classincation  of  the 
instant  merchandise,  we  abstain  from 
drawing  any  such  conclusions  at  this 
time  because  whether  or  not  Hbrillated 
strips  constitute  plexiform  filaments  is  a 
moot  point 

If  nbrillated  strips  do  not  qualify  as 
plexiform  filameots  as  described  by 
headnote  definition,  they  would  still 
qualify  as  textile  fibers  under  Headnote 
3(f).  Subpart  E,  Part  1.  Schedule  3.  TSUS, 
which  encompasses  "any  other  fibrous 
structure  suitable  for  the  manufacture  of 
textiles." 

The  Suitability-for  Use  Issue 

The  issue  raised  by  the  foregoing 
position  as  to  whether  fibrillated  strips 
are  suitable  for  the  manufacture  of 
textiles  is  pertinent  whether  or  not  they 
are  regarded  as  plexiform  filaments 
since  qualifying  as  a  plexiform  filament 
under  the  headnote  definition  is  also 
conditioned  on  the  same  suitabilify-for- 
use  criterion.  Accordingly,  it  is  claimed 
by  opponents  of  the  petition  that  even  if, 
or  whether  or  not,  they  are  regarded  as 
plexiform  filaments,  polypropylene 
fibriUated  strips  are  used  only  in 
cordage,  are  never  used  in  textiles  and 
caimot  be  used  in  textile  machines,  and, 
therefore,  do  not  meet  the  suitability-for- 
use-in-the-manufacture-of-textiles 
requirement.  The  proponents  of  the 
petition,  however,  state  that  they  are 
suitable  for  use  in  textiles  and  cite  as  an 
example  use  in  backing  for  rugs.  The 
authorities  support  the  latter  position. 
See,  for  example.  Fiber  to  Fabric,  supra, 
where  uses  in  carpet  backing  are 
described.  See  also  the  Handbook  of 
Polyolefin  Fibres  by  |.  Cordon  Cook 
(1967),  p.  420,  where  uses  on  textile 
machines  are  also  referred  to. 

The  Assemblage  Issue 

The  final  issue  is  whether  single 
strand  twine  made  of  a  single  fibrillated 
strip,  all  of  the  foregoing  considerations 
to  the  contrary  notwithstanding,  must 
still  be  excluded  from  the  cordage 
provisions  because  it  does  not  consist  of 
"assemblages"  of  fibers.  However,  as 
previously  discussed,  all  of  the 
merchandise  must  be  classified 
primarily  in  its  condition  as  imported. 
Accordingly,  even  though  the 
manufacture  of  single  strand  twine 
starts  with  a  single  strip,  its 
characteristics  in  its  fibrillated  condition 
as  imported  are  those  of  assemblages  of 
fibers. 

Tariff  Classification 

After  careful  analysis  of  the 
comments,  and  further  review  of  the 
matter,  we  find  that  polypropylene  rope 
and  twine  made  of  fibrillated  film  or 
strips  which  in  their  conditions  before 


fibrillation  are  over  one  inch  in  width 
are  properly  classifiable  under  ^e 
provisions  for  cordage  of  man-made 
fibers  in  items  316.55  and  31&58,  TSUS. 
Accordingly,  the  classification  of  such 
merchandise  under  the  provision  for 
articles  of  plastics,  n.s.p.f.,  in  item 
744.55,  TSUS,  will  be  changed,  and  the 
petition  is  allowed  to  that  extent. 

The  petition  is  denied  to  the  extent 
that  we  find  the  classification  of 
polypropylene  cordage  made  of 
nonfibrillated  film  or  strips  over  one 
inch  wide,  under  the  provision  for 
articles  of  plastics.  n.8.p  J.,  in  item 
774.55.  TSUS.  is  correct  and  will  be 
continued.  We  also  find  that  the 
classification  of  twine  made  from  a 
single  strand  of  fibrillated 
polypropylene  material,  which  before 
fibrillation  was  one  inch  or  less  in 
width,  as  cordage,  is  correct  and  will  be 
continued.  This  decision  is  limited  to  the 
described  rope  and  twine  and  no 
distinctions  will  be  made  between 
products  made  by  different  fibrillation 
processes  or  those  having  different 
degrees  of  strand  coarseness.  Therefore, 
this  decision  is  not  dispositive  of  the 
tariff  classification  of  other  fibriUated 
plastic  strip  or  film  products.  The 
petitioner  may  further  argue  its  position 
on  the  classification  of  nonfibrillated 
rope  by  filing  a  notice  of  intention  to 
contest  this  decision  as  provided  for  in 
§  175.23.  Customs  Regulations  (19  CFR 
175.23).  Importers  adversely  affected  by 
this  decision  must  prosecute  their 
disagreements  under  the  protest 
procedure  in  Part  174.  Customs 
Regulations  (19  CFR  Part  174). 

Authorify 

This  notice  is  published  under  the 
authority  of  section  516(b),  Tariff  Act  of 
1930.  as  amended  (19  U.S.a  1516(b)). 
Tariff  Act  of  1930.  and  §  175.22(a). 
Customs  Regulations  (19  CFR  175.22(a)). 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle.  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  fitjm  other  Customs  offices 
participated  in  its  development. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  October  17. 1985. 
David  D.  Que«n, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  85-28287  RIed  11-1-85;  8:45  am] 
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DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adnoinlstration 

21  CFR  Part  73 

( Docket  No.  84C-0098  ] 

Poly(Hydroxyethyl  Methacrylate)-Dye 
Copolymera;  Listing  of  Color  Additive 
for  Coloring  Contact  Lenses; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  September  19, 1985,  for 
a  regulation  that  provides  for  the  safe 
use  of  the  colored  polymeric  reaction 
product  formed  by  chemically  bonding 
Reactive  Blue  No.  4  with 
poly(hydroxyethyl  methacrylate)  to 
produce  tinted  contact  lenses.  This 
action  responds  to  a  petition  filed  by 
Bausch  &  Lomb,  Inc.  ' 

EFFECTIVE  DATE:  Effective  date 
confirmed:  September  19. 1985. 

FOR  FURTHER  INFORMATION  contact:    ' 

Rudolph  Harris,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  in  the  Federal  Register  of 
August  19, 1985  (50  FR  33336),  FDA 
amended  the  color  additive  regulations 
to  provide  for  the  safe  use  of  the  colored 
polymeric  reaction  product  formed  by 
chemically  bonding  Reactive  Blue  No.  4 
(2-anthracenesulfonic  acid.  l-amino-4-(3- 
((4,6-dichloro-s-triazin-2-yl)amino)-4- 
sulfoanilino)-9,10-dihydro-9,10-dioxo, 
disodium  salt]  with  poly(hydroxyethyl 
methacrylate]  to  produce  tinted  contact 
lenses. 

In  the  final  rule,  FDA  gave  interested 
persons  until  September  la  1985.  to  file 
objections.  The  agency  received  no 
objections  or  requests  for  a  hearing  on 
the  final  rule.  Therefore,  FDA  has 
concluded  that  the  final  rule  published 
in  the  Federal  Register  of  August  19. 
1985,  for  the  colored  polymeric  reaction 
product  between  poiy(hydroxyethyl 
methacrylate)  and  Reactive  Blue  No.  4 
should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 


/  V^L  sg  No.  2ia  /  MMkUy,  Niwwrinr  4.  IWi  /  Kri—  — < 


cerhrcatiom 

Tfaeretbre,  uiuler  Ihe  Pedend  Food, 
Drug,  and  Cosnwfic  AxU  (mcs.  701. 706, 
52  StaL  lOSS-lOSB  89  amended,  74  Stat 
399-407  as  amended  f21  U.S.C  371,  STB)] 
and  under  authority  dftlegated  to  tiba 
Commissioner  of  Fttod  and  Drugs  (21 
CFK  SJt)),  notice  i«  |^en  that  no 
objectiora  (»  reqneata  for  a  hearing 
were  filed  tn  reBponse  to  fte  August  19, 
1985,  final  rule.  Accordlnfljly.  tiiie 
amendments  pronKdgatedtfiMvby 
beoatne  efletttve  Septetnber  H,  196S. 

Dated:  October  2B,  leSS. 
Mwvfa  R  Shumate. 

Regutatori'  Affairs. 

{FR  DlOG.  «S-2e206  FMed  11-1-8S;  6:45  MnJ 
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DEPARTMENT  OF  JUSTICC 
Drug  EnforcemMH  Adwilwtetiatlon 
21cmPwtV9W 

RentovM  ^  NmnwvMW  FroNt  OwMiol 

AGSNCV:  Drug  Eaforceaaeot 

Administration,  fustioe. 
ACTION:  FiAal  rale. 

summary:  This  is  a  final  rule  whicli 
removes  the  substance,  nahnefene.  and 
its  saits  firom  control  under  the 
ContrDrted  Substances  Act  (21  US.C 
801  et  seq.)-  I^liemlcally,  nalmefene  is 
17-{cydopropylrtcthylH.5-epoxy-»- 
methytenemorphlnan-3,l4-dioL 
Nalmefene  has  been  a  Schedule  H 
narcotic  by  virtue  of  its  derivation  from 
the  Schedde  11  opioid  thebaine.  The 
ruHng  results  from  the  Administrator  of 
the  Drug  Enforcement  Administration 
finding,  based  largely  upon  the 
recommendation  of  tfie  Acting  Assistant 
Secretary  fer  Health,  that  naimefene 
does  not  have  sufficient  potential  for 
abuse  or  abuse  liability  to  jastify  its 
continued  control  in  any  schedule. 
EFPECnve  DATE:  November  4,  Id&S. 
FOR  mRTNER  IWFOWMATIOW  COMTACIt 
Howard  McOaia.  |r.,  Chiet  Or«^ 
Control  Sectioa,  Drag  Enloroement 
Admiaistration.  Wa^iagton.  DC  286S7, 
Telephone:  (202)  633-1368. 
SUPPLEMENTARY  MFORMATIOM: 

List  of  Sub)ect8  in  21  CFR  Part  1308 

Administrative  practice  and 
prooedure.  Drug  traffic  control, 
^4a^cotic8,  (Ascription  drags. 

A  notice  wm  imblished  In  tlie  Fedeeri 
Register  on  May  SI,  1985  (SO  FR  Sn44j 


i«ri 

its  syte  fasa  adMkde  0  of  Mm 
ControHad  SdfaMUMM  Act  (CSA)  (n 
UAC.  «U(Gi  aohMMe  OMdl: 
1 130U2(M(1).  IMk  XI  «f  Hm  Code  of 

>(cnq).AU 

3a  IMS.  «e  •cboA  Hn*  objKttaM, 
conaieBtB  or  eaqunti  isr  •  iMsaiBg 
regarding  the  proposal  No  objeCttona 
were  received  aBr  ««•  tinra  any 
requeatt  for  o  konlBf.  Otoe  otmaui/BX 


opiioB  <kil»otJ>»».  H  moftmtmA  «qipoit 
for  liie  pnposod  Mboa  and  ooacaim  that 
the  odbobMM  iaipattMlao  of 
deooBtooUad  o^te  dailwatttos 
manafiBctaod  from  ooomtted 
substances  wiM  foolv  wtdaipitad 
opiate  nw  Malarial  yrodttctioB: 
therefore.  Ao  tattamattoaal  coaApela  on 
narcotic  aabataaoaa  ^wald  bo  atoohaaed 
by  adding  to  tiM  cwiont,  laige 
oracaoppty  of  the  narootica.  Takteg  into 
consideration  tteae  Ytama,  die 
invaatfgattoin  of  tha  Dn^  Gnfoneanent 
AdnWatratioa  and  tbe  acientific  and 
medical  evahuitian  and 
recommendadoo  of  the  Sacretaiy  of  Uae 
DepartaMttt  of  IfeaMi  and  ftanaa 
Services,  reotivod  ynroaant  to  21  U.S.C 
811(b),  tbe  AdialniBlintor  finds  that 
tbera  OHrantly  <toe>  not  eidat  aridence 
that  nabaofana  yoiMssM  aafBctent 
potential  for  abnae  to  fnatify  tta 
continaed  oontrol  in  any  acbathda  of  die 
CSA. 

Therefore,  under  tbe  aatbority  vesled 
in  dw  Attorney  Ganeral  by  aection 
201(a)  of  (be  GSA  (Zl  U.S.C.  UMa))  and 
dekgatad  to  tbe  AdinbiistFator  of  die 
Drug  finforoenant  Administration  by 
regulatiora  of  die  IDapartmeot  of  (usdoe 
(2t  Oil  tUOIH,  die  Adnbnstmtor  hereby 
orders  that  XI  CFR  190e.l2(b)(l)  be 
amended  by  removing  nalm^ene  and  its 
aatts  from  control. 

Pursuant  to  S  U.S.C.  t05(b),  die 
Adninsrtratgr  hereby  oeitifies  tlMt  tbe 
decontrol  of  aab^ene  will  have  no 
adverse  in^iact  upon  small  businesses 
or  other  entitiee  wirase  biterests  mvst  be 
considered  under  the  Regulatory 
Flaxft>ibty  Act  (Pab.  L.  9&-354).  In 
addition,  nabaefeae  has  net  been 
a{^H<oved  by  the  Food  and  Drug 
Administration  for  «se  tn  medical 
treatment  or  to  have  accepted  safety  for 
use  M  a  drag  or  other  substance  onder 
medicid  saporrision  bi  the  United 
States. 

In  accordance  arith  Ae  provisions  of 
21  U.S.C  811(a),  this  proposai  to  nemove 
nalmefMie  from  Scbedaia  Q  ia  a  formal 
nileaiakiBg  *^Dn  die  reootd  afler 
opportanity  far  a  haarbig."  Sach 
piocjeadioga  are  oondnctad  parsoant  to 
the  provisions  of  S  US.C  SS6  and  557 
and  OS  ancb  have  been  eiwmpted  from 


die  conaeitottan  lannb  uiamta  of 
Executive  Order  12291. 

MAT  «aM-(AMEN0E01 

AccordbigHy,  21  CFR  Part  1308  is 
amended  as  follow: 

LUie  aadiorlty  ciUtioB  for  Part  1308 
continues  to  reed  as  follows: 


r  Sees.  tOL  Mi.  »l(l»),  at  Stat 

i24fi,  ua,  M«7,  iMa.  law.  usa  icsl  ust. 

1271;  a  U.&C  ail,  «U.  Vl(t4. 

X.  Sec^onldOe.12  is  Btnendedbgr 
revising  paragraph  (bjfl)  to  read  at 
foHowa: 


9««8.1S 


(b)*  *  * 

(Ij  Oiitom  ond  opiate,  and  any  aab. 
compotmd,  derivative,  or  preperatien  of 
opium  or  opiate  ^wdwiing  lyemerpbiae^ 
dextrorphan.  nalbuphine,  n^metene, 
naloxoim,  and  naltiaxone.  «nd  tbeb 
respective  salts,  but  induding  the 
following: 


(1)  Raw 

(2)  Opium  eiOracts. 

(«)  Opium  fleid 

(4)  AMMlund  I 


(5)  Granulated  opium  .~ 

(6)  Tinctere  of  opium..... 

(7)  Codeine ...... 


(8)  BIhyiKOTpMfie.. 

(9)  Rei^jjiAia  hyitietMeiidew... 
(M)l 
fit)  I 

(1()  i4etap<M. 
(13)  MsqiMaa,, 


SBIO 
•620 
8639 
«640 
9630 
9DS0 
•WO 
•890 

•m 

nao 


(14}  Oxycodone  ~—. 

(15)  OxyeMipbone . 

(16)  Iheiwlnfi ......... 


•no 

•143 
0652 
8333 


Dated:  Ortotwr  2i,  1985. 

lohnCLawD. 

AdminisUatar.  Dwg  EnfarcemeM 
Administralion. 

[FR  Doc  85^26124  Filed  U-1-S5: «:«»  ao] 
BiLUNQ  coec  ««« 


DEPARTMENT  OF  TRANSPORTATION 

National  raghamy  Traffic  SaMy 
Adminiabvtion 

Fadaral  Hlgtrwy  AdndiilaliMIKiw 

23  CFR  Part  1XM 

CNMTSA  Oociiat  No.  •4-W;  WsMsa  tj 


Ufdtonn  Standarda  for  State  Highway 
SirfMy  Proioram 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
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Federal  Highway  Administradon 
(FHWA),  DOT. 
action:  Final  rule. 

yUMMAWY:  This  notice  amends  seven  of 
the  Uniform  Standards  for  State 
Highway  Safety  Programs.  The  purpose 
of  this  action  is  to  clarify  the  Standards 
and  reduce  the  apparent  imposition  of 
Federal  recordkeeping  and  reporting 
burdens  on  State  governments.  States 
should  continue  to  have  a  program  in 
each  of  these  seven  areas.  However,  the 
recordkeeping  and  reporting 
components  set  forth  in  the  standards 
will  serve  only  as  models.  States  will 
now  have  greater  latitude  to  implement 
programs  solely  to  suit  their  individual 
needs. 

DATE  The  final  rule  becomes  effective 
November  4. 1985. 

FOR  RNITMEII  INFOflMATION  CONTACT 
George  Reagle.  Associate  Administrator 

for  Traffic  Safety  Programs,  National 

Highway  Traffic  Safety 

Achninistration,  400  Seventh  Street, 

SW.,  Washington.  D.C.  20590.  (202- 

426-0837). 
Howard  Hanna,  Chief,  Program 

Development  Division.  Federal 

Highway  Administration,  400  Seventh 

Street  SW..  Washington,  D.C.  20590. 

(202-428-2131). 
SUPPtEMENTARY  INFORMATION:  On 
August  28, 1984,  the  National  Highway 
Traffic  Safety  Administration  and  the 
Federal  Highway  Administration  issued 
a  notice  of  proposed  rulemaking  (NPRM) 
(49  FR  34513)  to  amend  seven  of  the  18 
Uniform  Standards  for  State  Highway 
Safety  Programs.  That  notice  proposed 
changing  the  language  of  23  CFR  Part 
1204,  which  appears  to  impose 
mandatory  Federal  recordikeeping  and 
reporting  requirements  on  the  States  as 
a  condition  of  receiving  Federal  highway 
safety  funds.  We  proposed  retaining 
these  standards  while  giving  States 
greater  flexibility  to  design  their  own 
programs.  We  sought  comment  on  the 
impact  of  this  proposed  amendment  on 
the  States  in  administering  their 
highway  safety  programs. 

The  pubUc  comment  period  on  the 
NPRM  closed  on  October  1, 1984.  The 
agencies  had  received  three  comments 
on  the  NPRM  by  the  close  of  the 
comment  period.  Since  then,  we  have 
received  an  additional  six  comments. 

Generally,  the  commenters  supported 
the  reduction  of  the  restrictive  language 
contained  within  the  standards.  The 
Mitchell  County  Highway  Department, 
Beloit,  Kansas,  remariied  that  in  rural 
areas  it  had  been  difficult  to  find  anyone 
to  inspect  vehicles  with  regard  to  safe 
vehicle  performance  because  of  the 
paperwork  involved.  The  Oregon 


Department  of  Transportation,  Highway 
Division,  noted  that  the  changes  will 
"allow  the  flexibility  to  tailor  the 
programs  to  meet  the  needs  of  those 
they  are  intended  to  serve"  and  will 
have  a  positive  effect  on  the  programs  in 
the  State.  The  Department  of  Highways 
and  Traffic  St.  Louis  County,  Missouri, 
also  went  on  record  as  endorsing  the 
proposal. 

Commenters  did  suggest 
modifications  and  alternatives.  To 
"lessen  the  binding  language  contained 
within  the  standards."  the  Michigan 
Department  of  State  Police  urged  the 
agencies  to  change  the  "shall"  in  all 
lead-in  paragraphs  to  "should".  Several 
commenters  suggested  changing  the 
language  from  "standards"  to 
"guidelines."  One  commenter  suggested 
eliminating  the  standards  entirely. 

The  agencies  have  not  adopted  these 
suggestions.  The  purpose  of  the 
amendment,  as  noted  in  the  preamble  to 
the  NPRM,  is  limited  to  reducing 
apparent  Federal  paperwork  burdens. 
The  proposals  are  therefore  outside  the 
scope  of  the  rulemaking  action.  In 
addition,  we  beheve  that  this  action 
achieves  the  goal  sought  by  those 
commenters  who  wished  the 
terminology  changed  from  "standards" 
to  "guidelines"  while,  at  the  same  time, 
preserving  the  language  of  section  402(a) 
of  the  Highway  Safety  Act,  which 
requires  States  to  have  highway  safety 
programs  "in  accordance  with  uniform 
standards  promulgated  by  the 
Secretary".  Section  402(c)  of  the  same 
Act  provides  for  withholding  of  funds 
from  non-complying  States,  but  it  also 
provides  that  the  agencies  need  not 
mandate  compliance  with  every 
standard,  or  with  every  element  of  every 
standard,  in  every  State.  The 
amendment  in  this  notice  is  consistent 
with  these  statutory  provisions,  in  that  it 
enables  the  States  to  design  programs 
consistent  with  their  own  needs  and 
capabilities  while  recognizing  that  the 
seven  program  areas  are  vital 
components  of  effective  highway  safety 
policy. 

The  Oakland  County,  Michigan,  Board 
of  County  Road  Conunissioners 
recommended  that  the  preamble  to  each 
program  standard  refer  solely  to  the 
State's  responsibilities,  and  not  to  the 
responsibility  of  local  governments.  This 
modification,  the  Board  felt,  would 
clarify  that  it  is  the  States  and  not  other 
governmental  units  which  are 
responsible  for  compliance  with 
program  standards.  The  agencies 
believe  that  the  responsibility  of  the 
States  for  compliance  with  program 
standards  is  manifest  in  the  language  of 
the  Act.  Additionally,  those  standards 
that  refer  to  political  subdivisions  or 


local  governments  expressly  provide 
that  it  is  each  State's  responsibility  to 
establish  programs  and  that  in  doing  so 
it  must  seek  the  cooperation  of  smaller 
governmental  units.  The  standards  do 
not  place  the  responsibility  for 
compliance  on  these  units.  We  are 
retaining  references  to  political 
subdivisions  and  local  governments  in 
order  to  make  it  clear  that  they  should 
be  consulted  by  the  State  during  States' 
development  and  implementation  of 
certain  programs. 

The  Maryland  Department  of 
Transportation  recommended  that  the 
language  of  the  highway  safety  program 
standards  not  affected  by  this 
rulemaking  also  be  modified  in  accord 
with  the  new  wording.  This  change,  the 
Department  felt,  would  eliminate  any 
distinctions  between  the  two  groups  of 
standards.  In  addition,  the  Department 
suggested  revising  all  the  standards  to 
"reflect  the  extensive  knowledge  and 
experience  gained,  as  well  as  the 
technological  progress  that  has 
occurred,  since  the  issuance  of  the 
standards."  Since  the  remaining  eleven 
standards  do  not  contain  any  paperwork 
requirements,  modifications  to  them  are 
outside  the  scope  of  this  rulemaking. 
However,  NHTSA  and  FHWA  will  take 
these  comments  into  consideration  in  | 
any  future  rulemaking.  I 

The  International  Association  of 
Chiefs  of  Police,  Inc.  stated  that 
eliminating  apparent  paperwork 
burdens  is  a  desirable  goal  provided 
that  the  mission  of  the  standards  is  not 
jeopardized.  The  Association  was 
concerned  that  the  flexibility  made 
possible  by  the  modifications  might 
preclude  the  usefulness  of  program 
results  for  comparison  or  analysis 
purposes  and  proposed  that  the 
information  reporting  be  implemented  in 
a  uniform  manner.  To  simplify  the 
evaluating  and  reporting  process,  the 
Mitchell  County  Highway  Department 
proposed  using  a  standard  reporting 
form.  The  agencies  believe  that  rather 
than  simph^'  the  process,  the  task  of 
evaluating  and  reporting  would  become 
more  onerous  with  a  standard  form.  The 
agencies  want  to  give  the  States  latitude 
in  determining  the  best  ways  to 
implement  the  programs  and  do  not 
believe  that  the  modifications  proposed 
will  have  a  detrimental  affect  upon 
satistical  analyses. 

Economic  Impact  fmd  Other  Effects 

NHTSA  and  FHWA  have  analyzed 
the  impact  of  this  action  and  have 
determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291.  nor  "significant"  within  the 
meaning  of  Department  of 
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Ttamportatton  Ngubtory  poMdet  And 
proccdvrM.  Beoavnt  iImm  •mtndiiMnta 
will  pcnait  giMtcr  flexlbiiity  in 
determining  metiM»d8  to  implMnent 
Pedwiil  ttMnterds.  ImI  wiU  impoM  no 
obligations,  the  chMigM  wilt  hitvc  no 
major  Konomic  Intpoct  on  Stat*  or  local 
govommtnts.  Btcawse  there  will  bo 
virtually  no  economic  or  other  impact 
from  this  propoeal  a  fuU  i^golatoiy 
•valuation  is  not  aeceaunr. 

In  accordance  with  tbe  Regulatory 
FlexibiHty  Act,  the  Agencies  have 
evaluated  the  effects  <oS  thia  iKtion  on 
small  entities  Baaed  on  tiiia  evalaatien, 
we  certify  that  ttie  proposed  amendment 
will  not  have  a  signifk^nt  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  changes  pertain 
only  to  State  implementation  of  h^way 
safety  programs  and  will  not  affect 
smaU  business  or  small  governmental 
units.  While  some  of  the  programs  may 
use  the  services  of  small  business 
contractors,  we  beliex'e  that  the      s 
progr^mB  would  not  be  changed 
substantially  so  as  to  affect  those 
businesses'  anrioes.  fai  aocordance  with 
this  evaluation,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  Agencies  have  also  analyzed  this 
proposed  action  for  Ae  purpose  of  d» 
National  Environmental  Policy  Act.  The 
Agencies  have  determined  that  the 
proposed  amendments  will  not  have  any 
effect  on  the  human  environment. 

The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consuitalion  on 
Federal  programs  and  activittes  apply  to 
this  program  and  have  been  satisfied. 

List  of  Subfects  IB  23  CFR  PMt  1204 

Highway  safety  programs. 

(Catalog  of  Pttderal  D«m««tic  AssisUinoe 
Program  No.  20.205,  Highway  Research. 
Planning,  and  Constnictton  and  No.  2a600. 
State  and  Community  Highway  Safety.) 

PART  1204-{  AMENDED] 

In  consideration  of  the  foregoing,  the 
following  amendments  are  made  to  Part 
120*  of  Title  23  of  the  Code  of  Federal 
Regulations: 

23  era  Part  1204  is  amended  as 
foltews: 

1.  The  authority  citation  for  Pari  1204 
is  revised  to  read  as  follows: 

AMittity:  Z3  U.S.C.  402:  delcsations  of 
autlMMtiy  at  49  CFR  1.4S  and  1.S0. 

§1204.4    lAmended] 

2.  Section  U»4.«  Highway  Safety 
I¥agraiu  Standard  No,  1  is  revised  to 
read  as  follows: 


HIlMMqr  Saialy  fftapaa  Stattdtavd  N».  1 
Periodic  Mbtar  Vehich  Inapection 

Each  State  shall  have  a  program  tor 
perio(ttc  inspection  of  aU  ragislerod 
veMdes  or  other  ejqMiteentnL  pilot,  or 
demonstratioB  progrun  anirovvd  by  the 
Secretary,  to  redace  the  number  of 
vehicles  with  existing  or  potential 
conditions  which  cause  or  contribute  to 
accidents  or  increase  the  severity  of 
accidents  which  do  occur,  and  tlkaXL 
require  the  owner  to  corre^  soch 
conditions, 

I.  A  model  program  would  provide,  at 
a  minimwn.  ttiat: 

A.  Every  vehicle  registered  in  the 
State  is  inspected  either  at  the  time  of 
initial  registration  and  at  least  annually 
thereafter,  or  at  such  other  time  as  may 
be  designated  tmder  an  experimental, 
pilot  or  demonstration  program 
approved  by  the  Svcictary. 

B.  Tlie  inspection  is  peribrmed  by 
competent  personnel  specifically  trained 
to  perform  their  duties  and  certified  by 
the  State. 

C  Tlte  Inspection  covers  systems, 
subsystems,  vnA  componehts  having 
substantial  relation  to  safe  vehide 
performance. 

D.  The  inspection  procedures  equal  or 
exceed  criteria  issued  t>r  endorsed  by 
the  National  Highway  Traffic  Safety 
Administration. 

E.  Eadi  inspection  station  maintains 
records  in  a  form  specified  by  the  State, 
which  induile  at  least  the  following 
information: 

1.  Class  of  vehicle. 

2.  Date  of  inspection. 

3.  Make  of  vehide. 

4.  Model  year. 

5.  Vehicle  identification  number. 

6.  Defects  by  category. 

7.  Identification  of  inspector. 

8.  Mileage  or  odometer  reading. 

F.  The  State  publishes  summaries  of 
records  of  all  inspection  stations  at  least 
annually,  including  tabulations  by  make 
and  model  of  vehicle. 

II.  The  program  should  be  periodically 
evaluated  by  the  State  and  the  National 
Highway  Traffic  Safety  Administration 
should  be  provided  with  an  evaluatioo 
summary. 

3.  Section  1204.4  Highwa^Safety 
Proigram  Standard  No.  2  is  revised  to 
read  as  Follows: 

Highway  Safety  Program  Standard  No.  2 

Motor  Vehicle  ftesistration 

Each  State  shall  have  a  motor  vehicle 
registration  program. 

I.  A  model  registration  ^n^nrn  would 
b«  such  that  every  whick  operated  on 
public  highways  is  registered  and  the 


folh)fw«ng  infonnatian  is  tOMJMy 
available  for  nndi  vehicfe: 

B.  Model  year. 

C  Identification  number  (rather  than 
motor  nwnber). 
D.  Type  of  body. 
B.  Itoense  i^te  number. 

F.  Name  of  current  owner. 

G.  Ourent  address  of  owner. 

H.  Registered  gross  laden  v^ght  of 
every  commercial  vehicle. 

n.  Each  program  should  have  a 
records  S3^tem  that  provides  at  least  the 
following  services. 

A.  Rapid  entry  of  new  data  into  the 
rerords  or  data  system. 

B.  Ckmtrols  to  eliodnate  unnecessary 
or  iBireasonable  delay  in  obtaining  data. 

C  Rspid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  vehicle 
possession  authorization. 

D.  Data  available  for  statistical 
compilation  as  needed  by  authorized 
sources. 

E.  Identification  and  ownership  of 
vehicle  sought  for  enforcement  or  other 
operation  needs. 

m.  This  program  should  be 
periodically  evaluated  by  the  State,  and 
^e  National  Higjhway  Traffic  Safety 
Administration  should  be  provided  with 
an  evaluation  summary. 

4.  Section  1204.4  Highway  Safely 
Program  Standard  No.  5  is  revised  to 
read  as  follows: 

Highway  Safety  Program  Staadssd  Nn.  5 

Driver  Licensing 

Bach  State  shall  have  a  driver 
lioensing  program:  (a)  To  tnsura  that 
only  persons  physio^ly  and  nentaUy 
qualified  %viil  be  licensed  to  operate  a 
vehicle  on  the  highways  of  the  Stats, 
and  (b)  to  prevent  needlessly  removing 
the  opportunity  of  the  citizen  to  drive.  A 
model  pragrara  woidd  provide,  as  a 
ainimura.  that 

L  Eai^  driver  holds  only  one  license, 
which  identifies  the  type(s)  of  vebk:le(s) 
he  is  authorized  to  drive. 

IL  Each  driver  aubmits  acceptable 
proof  of  date  and  place  of  birth  in 
applying  for  his  original  hoease. 

III.  Each  drivtt: 

A.  Passes  an  mitial  examination 
demonstrating  his: 

1.  Al»lity  to  operate  the  clnss(eal  «f 
vehiclets)  for  which  he  is  liceooed. 

2.  Ability  to  read  and  oomprAead 
traffic  signs  and  symbols. 

3.  Knowledge  of  laws  relating  to 
traffic  (rules  el  the  mad)  safe  driving 
prooeditres.  vehide  and  highwny  safety 
features,  emergency  sitmtimis  that  arise 
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in  the  operation  of  an  automobile,  and 
other  driver  responsibilities. 

4.  Visual  acuity,  which  must  meet  or 
exceed  State  standards. 

B.  Is  reexamined  at  an  interval  not  to 
exceed  4  years,  for  at  least  visual  acuity 
and  knowledge  of  rules  of  the  road. 

rV.  A  record  on  each  driver  should  be 
maintained  which  includes  positive 
identification,  current  address,  and 
driving  history.  In  addition,  the  record 
system  should  provide  the  following 
services: 

A.  Rapid  entry  of  new  data  into  the 
system. 

B.  Controls  to  eliminate  unnecessary 
or  unreasonable  delay  in  obtaining  data 
which  is  required  for  the  system. 

C.  Rapid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  driver 
license  validity. 

D.  Ready  availability  of  data  for 
statistical  compilation  as  needed  by 
authorized  sources. 

E.  Ready  identification  of  drivers 
sought  for  enforcement  or  other 
operational  needs. 

V.  Each  license  should  be  issued  for  a 
specific  term,  and  should  be  renewed  to 
(emain  valid.  At  time  of  issuance  or 
renewal  each  driver's  record  should  be 
checked. 

VI.  There  should  be  a  driver 
improvement  program  to  identify 
problem  drivers  for  record  review  and 
other  appropriate  actions  designed  to 
reduce  the  frequency  of  their 
involvement  in  traffic  accidents  or 
violations. 

Vn.  There  should  be: 

A.  A  system  providing  for  medical 
evaluation  of  persons  whom  the  driver 
licensing  agency  has  reason  to  believe 
have  mental  or  physical  conditions 
which  might  impair  their  driving  ability. 

B.  A  procedure  which  will  keep  the 
driver  license  agency  informed  of  all 
licensed  drivers  who  are  currently 
applying  for  or  receiving  any  type  of  tax, 
welfare  or  other  benefits  or  exemptions 
for  the  blind  or  nearly  blind. 

C.  A  medical  advisory  board  or 
equivalent  allied  health  professional 
unit  composed  of  qualified  personnel  to 
advise  the  driver  license  agency  on 
medical  criteria  and  vision  standards. 

Vin.  The  program  should  be 
periodically  evaluated  by  the  State,  and 
the  National  Highway  Traffic  Safety 
Administration  should  be  provided  with 
an  evaluation  siunmary.  The  evaluation 
shall  attempt  to  ascertain  the  extent  to 
which  driving  without  a  license  occurs. 

5.  Section  1204.4  Highway  Safety 
Program  Standard  No.  9  is  revised  to 
read  as  follows: 


Highway  Safety  Program  Standard  No.  9 

Identification  and  Surveillance  of 
Accident  Locations 

Each  State,  in  cooperation  with 
coimty  and  other  local  governments, 
shall  have  a  program  for  identifying 
accident  locations  and  for  maintaining 
surveillance  of  those  locations  having 
high  accident  rates  or  losses. 

I.  A  model  program  would  provide,  as 
a  minimum,  that: 

A.  There  is  a  procedure  for  accurate 
identification  of  accident  locations  on 
all  roads  and  streets. 

1.  To  identify  accident  experience  and 
losses  on  any  specific  sections  of  the 
road  and  street  system. 

2.  To  produce  an  inventory  of: 

a.  High  accident  locations. 

b.  Locations  where  accidents  are 
increasing  sharply. 

c.  Design  and  operating  features  with 
which  high  accident  frequencies  or 
severities  are  associated. 

3.  To  take  appropriate  measures  for 
reducing  accidents. 

4.  To  evaluate  the  effectiveness  of 
safety  improvements  on  any  specific 
section  of  the  road  and  street  system. 

B.  There  is  a  systematically  organized 
program: 

1.  To  maintain  continuing  surveillance 
of  the  roadway  network  for  potentially 
high  accident  locations. 

2.  To  develop  methods  for  their 
correction. 

n.  The  program  should  be  periodically 
evaluated  by  the  State  and  the  Federal 
Highway  Administration  should  be 
provided  with  an  evaluation  summary. 

6.  Section  1204.4  Highway  Safety 
Program  Standard  No.  10  is  revised  to 
read  as  follows: 

Highway  Safety  Program  Standard  No. 
10 

Traffic  Records 

Each  State,  in  cooperation  with  its 
political  subdivisions,  shall  maintain  a 
Statewide  traffic  records  system. 

A  model  program  would  provide,  as  a 
minimum  that: 

I.  Information  on  vehicles  and  system 
capabilities  should  include  (conforms  to 
Motor  Vehicle  Registration  standard): 

A.  Make. 

B.  Model  year. 

C.  Identification  number  (rather  than 
motor  number). 

D.  Type  of  body. 

E.  License  plate  number. 

F.  Name  and  current  owner. 

G.  Current  address  of  owner. 

H.  Registered  gross  laden  weight  of 
every  commercial  vehicle. 

I.  Rapid  entry  of  new  data  into  the 
records  or  data  system. 


).  Controls  to  eliminate  unnecessary 
or  unreasonable  delay  in  obtaining  data. 

K.  Rapid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  vehicle 
possession  authorization. 

L  Data  available  for  statistical 
compilation  as  needed  by  authorized 
sources. 

M.  Identification  and  ownership  of 
vehicles  sought  for  enforcement  or  other 
operational  needs. 

II.  Information  on  drivers  and  system 
capabilities  should  include  (conforms  to 
Driver  Licensing  standard): 

A.  Positive  identification. 

B.  Current  address. 

C.  Driving  history. 

D.  Rapid  entry  of  new  data  into  the 
system. 

E.  Controls  to  eliminate  unnecessary 
or  unreasonable  delay  in  obtaining  data 
which  is  required  for  the  system. 

F.  Rapid  audio  or  visual  response 
upon  receipt  at  the  records  station  of 
any  priority  request  for  status  of  driver 
hcense  validity. 

G.  Ready  availability  of  data  for 
statistical  compilation  as  needed  by 
authorized  sources. 

H.  Ready  identification  of  drivers 
sought  for  enforcement  or  other 
operational  needs. 

III.  Information  on  types  of  accidents 
should  include: 

A.  Identification  of  location  in  space 
and  time. 

B.  Identification  of  drivers  and 
vehicles  involved. 

C.  Type  of  accident. 

D.  Description  of  injury  and  property 
damage. 

E.  Description  of  environmental 
conditions. 

F.  Causes  and  contributing  factors, 
-including  the  absence  of  or  failure  to  use 

available  safety  equipment. 

rV.  There  should  be  methods  to  •    • 
develop  summary  listings,  cross 
tabulations,  trend  analyses  and  other 
statistical  treatments  of  all  appropriate 
combinations  and  aggregations  of  data 
items  in  the  basic  minimum  data  record 
of  drivers  and  accident  and  accident 
experience  by  specified  groups. 

V.  All  traffic  records  relating  to 
accidents  collected  hereunder  should  be 
open  to  the  public  in  a  manner  which 
does  not  identify  individuals. 

VI.  The  program  should  be 
periodically  evaluated  by  the  State  and 
the  National  Highway  Traffic  Safety 
Administration  should  be  provided  with 
an  evaluation  summary. 

7.  Section  1204.4  Highway  Safety 
Program  Standard  No.  14  is  revised  to 
read  as  follows: 
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Midway  Safety  Program  Standard  No. 
14 

Pedestrian  Safety 

Every  State  in  cooperation  with  its 
political  subdivisions  shall  develop  and 
implement  a  program  to  insure  the 
safety  of  pedestrians  of  all  ages.  A 
model  program  would  provide,  as  a 
minimum  that: 

I.  There  should  be  a  continuing 
statewide  inventory  of  pedestrian-motor 
vehicle  accidents,  identifying 
speciHcally: 

A.  Hie  locations  and  times  of  all  such 
accidents. 

B.  The  age  of  all  of  the  pedestrians 
injured  or  killed. 

C.  Where  feasible,  to  detennine 
whether  the  exterior  features  of  the 
vehicle  produced  or  aggravated  an 
injury. 

D.  The  color  and  shade  of  clothing 
worn  by  pedestrians  when  injured  or 
killed,  and  the  visibility  conditions 
which  prevailed  at  the  time. 

E.  The  extent  to  which  alcohol  is 
present  in  the  blood  of  fatally  injured 
pedestrians  16  years  of  age  and  older. 

F.  Where  possible,  to  determine,  the 
extent  to  which  pedestrians  involved  in 
accidents  have  physical  or  mental 
disabilities. 

II.  There  should  be  established 
Statewide  operational  procedures  for 
improving  the  protection  of  pedestrians 
through  reduction  of  potential  conflicts 
with  vehicles: 

A.  By  application  of  traffic 
engineering  practices  includins 
pedestrian  signals,  signs,  markings, 
parking  regulations,  and  other 
pedestrian  and  vehicle  traffic  contn^ 
devices. 

E  By  land-use  planning  in  new  and 
redevelopment  areas  for  safe  pedestrian 
movement. 

C  By  provision  of  pedestrian  bridges, 
barriers,  sidewalks  and  other  means  of 
physically  separating  pedestrian  and 
vehicle  pathways. 

D.  By  provision  of  environmental 
illumination  at  high  pedestrian  volume 
and/or  potentially  hazardous  pedestrian 
crdssings. 

III.  There  should  be  established  a 
Statewide  program  for  familiarizing 
drivers  with  the  pedestrian  problem  and 
with  ways  to  avoid  pedestrian 
collisions. 

A.  The  program  content  should 
include  emphasis  on: 

(1)  Behavior  characteristics  of  the 
three  types  of  pedestrians  most 
commonly  involved  in  accidents  with 
vehicles:  (i)  Children:  (ii)  persons  under 
the  influence  of  alcohol;  (iii)  the  elderly; 

(2)  Accident  avoidance  techniques 
that  take  into  account  the  hazardous 


conditions,  and  behavior  characteristics 
displayed  by  each  of  the  three  high  risk 
pedestrian  groups  listed  in 
subparagraph  (1). 

B.  Emphasis  on  this  program  content 
should  be  included  in: 

(1)  All  driver  education  and  training 
courses: 

(2)  Driver  improvement  courses;  and 

(3)  Driver  license  examinations. 
rv.  There  should  be  statewide 

programs  for  training  and  educating  all 
members  of  the  public  as  to  safe 
pedestrian  behavior  on  or  near  the 
streets  and  highways. 

A.  For  children,  youths  and  adiUts 
enrolled  in  schools,  beginning  at  the 
eariiest  possible  age. 

B.  For  the  genercd  population  via  the 
public  media. 

V.  There  should  be  a  statewide 
program  for  the  protection  of  children 
walking  to  and  from  school  entering 
and  leaving  school  buses,  and  in 
nei^borfaood  play. 

VL  There  should  be  a  statewide 
program  for  estabUshment  and 
enforcement  of  traffic  regulations 
designed  to  achieve  orderly  pedestrian 
and  vehicle  movement  and  to  reduce 
vehicle-pedestricm  conflicts. 

Vn.  This  program  should  be 
periodically  evaluated  by  the  States, 
and  the  National  Highway  Traffic  Safety 
Administration  and  the  Federal 
Highway  Administration  should  be 
provided  with  an  evaluation  summary. 

&  Section  1204.4  Highway  Safety 
Program  Standard  Na  18  is  revised  to 
read  as  follows: 

Ifi^way  Safety  Program  Standard  No. 
18 

Accident  Investigation  and  Reporting 

1.  Scope.  This  standard  establishes  the 
requirement  that  each  State  shall  have  a 
highway  safety  program  for  accident 
investigation  and  reporting. 

IV.  Requirements.  Each  State,  in  co- 
operation with  its  political  subdivisions, 
shall  have  an  accident  investigation 
program.  A  model  program  would  be 
structured  as  follows: 

A.  Administration.  1.  There  should  be 
a  State  agency  having  primary 
responsibility  for  administration  and 
supervision  of  storing  and  processing 
accident  information,  and  providing 
information  needed  by  user  agencies. 

2.  There  shoidd  be  employed  at  aU 
levels  of  government  adequate  numbers 
of  personnel  properly  trained  and 
qualified,  to  conduct  accident 
investigations  and  process  the  resulting 
information. 

3.  Nothing  in  this  standard  should 
preclude  the  use  of  personnel  other  than 


police  officers,  in  carrying  out  the 
requirements  of  this  standard  in 
accordance  with  laws  and  policies 
established  by  State  and/or  local 
governments. 

4.  Procedures  should  be  established  to 
assure  coordination,  cooperation,  and 
exchange  of  information  among  local 
State,  and  Federal  agencies  having 
responsibility  for  the  investigation  of 
accidents  and  subsequent  processing  of 
resulting  data. 

5.  Each  State  should  establish 
procedures  for  entering  accident 
information  into  the  statewide  traffic 
records  system  established  pursuant  to 
Hl^way  Safety  Program  Standard  No. 
10.  Traffic  Records,  and  for  assuring 
uniformity  and  compatibility  of  this  data 
with  the  requirements  of  the  system, 
including  as  a  minimmn; 

a.  Use  of  uniform  definitions  and 
classifications  acceptable  to  the 
National  Highway  Traffic  Safety 
Administration  and  identified  in  the 
Highway  Safety  Program  Manual 

b.  A  standard  format  for  input  of  data 
into  the  statewide  traffic  records 
system. 

c.  Entry  into  the  statewide  traffic 
records  system  of  information  gathered 
and  submitted  to  the  responsible  State 
agency. 

B.  Accident  reporting.  Each  State 
should  establish  procedures  «^ch 
require  the  reporting  of  accidents  to  the 
responsible  State  agency  ««rithln  a 
reasonable  time  after  occurrence. 

C  Owner  and  driver  reports.  1.  In 
accidents  involving  only  property 
damage,  where  the  vehicle  can  be 
normally  and  safely  driven  away  from 
the  scene,  the  drivers  or  owners  of 
vehicles  involved  should  be  required  to 
submit  a  written  report  consistent  with 
State  reporting  requirements,  to  the 
responsibile  Skate  agency.  A  vehicle 
should  be  considered  capable  of  being 
normally  and  safely  driven  if  it  does  not 
require  towing  and  can  be  operated 
under  its  o%vn  power,  in  its  customary 
manner,  without  further  damage  or 
hazard  to  itself,  other  traffic  elements,  or 
the  roadway.  Each  report  so  submitted 
should  Include,  as  a  minimum,  the 
following  information  relating  to  the 
accident: 

a.  Location. 

b.Time. 

c  Identification  of  driver(8). 

d.  Identification  of  pede8trian(s), 
passengerfs),  or  pedal-cycli8t(8). 

e.  Identification  of  vehicle(s). 

f.  Direction  of  travel  of  each  unit 

g.  Other  property  involved. 

h.  Environmental  conditions  existing 
at  the  time  of  the  accident 
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i.  A  narrative  descxiptioa  of  the  events 
and  circumstances  leading  up  to  the 
lime  of  impact,  and  immediately  after 
impact 

2.  In  all  other  accidents,  the  drivers  or 
owners  of  motor  vehicles  involved 
should  be  required  to  immediately  notify 
the  police  of  the  [urisdiction  in  which 
the  accident  occurred.  This  includes,  but 
is  not  limited  to  accidents  involving:  (1) 
Fatal  or  nonfatal  personal  injury,  or  (2) 
damage  to  the  extent  that  any  motor 
vehicle  involved  cannot  be  driven  under 
its  own  power,  in  its  customary  manner, 
without  further  damage  or  hazard  to 
itself,  other  traffic  elements,  or  the 
roadway,  and  therefore  requires  towing. 

D.  Accident  investigation.  Each  State 
should  establish  a  plan  for  accident 
investigation  and  reporting  which 
should  meet  the  following  criteria: 

1.  Police  investigation  shoald  be 
conducted  of  all  accidents  as  identified 
in  section  IV.C2  atrave.  Information 
gathered  should  be  consistent  with  lh« 
police  mission  of  detecting  and 
apprehending  law  violators,  and  should 
include,  as  a  minimum,  the  following; 

a.  Violation(s).  if  any  occurred,  dted 
By  section  and  subsection,  numbers  and 
titles  of  the  State  code,  that  (1) 
contributed  to  the  accident  where  the 
investigating  ofHcer  has  reason  to 
believe  that  violations  were  committed 
regardless  of  whether  the  officer  has 
sufficient  evidence  to  prove  the 
violation(s):  and  (2)  for  which  the  driver 
was  arrested  or  cited. 

b.  Information  necessary  to  prove 
each  of  the  elements  of  the  offense(s)  for 
which  the  driver  was  arrested  or  cited. 

c.  Information,  collected  in 
accordance  with  the  program 
estabhshed  under  Highway  Safety 
Program  Standard  No.  15,  Pblice  Traffic 
Services,  section  I-D,  relating  to  human, 
vehicular,  and  highway  factors  causing 
individual  accidents,  injuries,  and 
deaths,  including  failure  to  use  safety 
belts. 

2.  Accident  mvestigation  teams  should 
be  estaUished,  representing  different 
interest  areas,  such  as  police;  traffic; 
highway  and  automotive  engineering; 
medical,  behavioral,  and  sodal  sdences. 
Data  gathered  by  each  member  of  the 
investigation  team  should  be  consistent 
with  the  mission  of  the  member's 
agency,  and  should  be  for  the  purpose  of 
determining  probable  causes  of 
accidents,  injuries,  and  deaths.  These 
teams  should  conduct  investigations  of 
an  appropriate  samphng  of  acddenls  in 
which  there  were  one  or  more  of  the 
following  conditions: 

a.  Locations  that  have  a  similarity  of 
design,  traffic  engineering 
characteristics,  or  environmental 
conditions,  and  that  have  a  significantly 


large  or  disproportionate  number  of 
acddents. 

b.  Motor  vehides  or  motor  vehide 
parts  that  are  involved  in  a  significantly 
large  or  disproporticMiate  number  of 
accidents  or  injury-producing  accidents. 

c.  Drivers,  pedestrians,  and  vehide 
occupants  of  a  particular  age,  sex.  or 
other  grouping,  who  are  involved  in  a 
significantly  large  or  dispr(^)ortionate 
number  of  motor  vehicle  traffic 
acddents  or  injuries. 

d.  Accidents  in  which  causation  or  the 
resulting  injuries  and  property  damage 
are  not  readily  explainable  in  terms  of 
conditions  at  circumstances  that 

.prevailed. 

e.  Other  factors  that  concern  State 
and  national  emphasis  programs. 

V.  Evaluation.  The  program  should  be 
evaluated  at  least  annually  by  the  State. 
Substance  of  the  evaluation  report 
should  be  guided  by  Chapter  V  of  the 
Highway  Safety  Program  KianuaL  The 
National  Highway  Traffic  Safety 
Administration  should  be  provided  with 
a  copy  of  the  evaluation  report 

Issued  on:  Octolier  29. 1985^ 

OiaMK.StoMl, 

Administrator.  National  Highway  Traffic 
Safety  Administration. 

R.A.  Baraharf, 

Administrator.  Federal  Midway 
Administration, 

(FR  Doc.  85-28292  FUed  11-1-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  llining  Redamation 
and  Enforcement 

30CFRPartt3« 

Approval  of  Permanent  Program 
Amendment  From  the  Commonwealth 
of  Pennsylvania  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 


n  QEfice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM>, 
Interior. 

ACnOM:  Final  rule. 


summary:  O^^  is  announcing  the 

approval  of  a  program  amendment 
submitted  by  Pennsylvania  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Pennsylvania  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1^7  (SMCRA).  The 
amendment  pertains  to  Pennsylvania's 
subsidence  control  regulations. 
Pennsylvania  submitted  the  proposed 
program  amendment  by  letter  dated 
April  18. 1985  JAdministrabve  Record 


No.  PA  550).  OSM  pabiiahed  a  notice  in 
the  Federal  Register  on  June  5, 1985, 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(50  FR  23715).  The  public  comment 
period  ended  July  5. 1985. 

After  providing  opportunity  for  public 
conunent  and  conducting  thorough 
review  of  the  program  amendment,  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  regulations 
with  one  exception,  and  is  approving  it 
while  requiring  correction  of  the 
remaining  deficiency.  The  Federal  rules 
at  30  CFR  Part  938  codifying  dedsiona 
concerning  the  Pennsylvania  propam 
are  being  amended  to  in^xlement  this 
action. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  reqaired 
by  SMCRA. 

EFFECTIVE  DATE:  November  4, 1985.    ' 

FOR  FURTHER  INFOMIATlONCOMTACf: 

Robert  Biggi,  Director.  Harrisburg  Field 
Office.  Office  of  Surface  Mining.  101 
South  Second  Street  Suite  L-4. 
Harrisburg.  Pennsylvania  17101, 
Telephone:  (717)  782-4036. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

The  Pennsylvania  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  July  31, 1982. 
Information  pertinent  to  the  general  '■  ■:- 
background,  revisions,  modifications, 
and  amendment  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findinga,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  30, 1982  Federal 
Register  [47  FR  33050-33083). 

II.  Submission  of  Program  Amendment 

On  April  16^  1985,  Pennsylvania 
submitted  to  OSM  pursuant  to  30  CFR 
782.17  proposed  amendments  to  25  Pa. 
Code  Chapter  89,  Subchapter  F. 
pertaining  to  sotMiilence  control  (OSM 
Administrative  Record  No.  PA  550). 

The  amendbnent  deletes  the  existmg 
subchapter  in  its  entirety  and  sets  forth 
a  new  subchapter.  The  new  subchapter 
reflects  the  revised  Federal  standards 
for  subsidence  control  at  30  CFR  784.20 
and  n7.12S-n7.126  whfch  were 
promulgated  June  1, 1983  (48  FR  24638). 
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Also,  certain  new  provisions  relating 
to  general  mining  requirements, 
protection  of  perennial  steams  and 
notice  of  anticipated  mining  activities 
are  included  in  the  amendment.  In 
addition,  the  State  has  eliminated 
redundant  information  and  reporting 
requirements  and  reformatted 
Subchapter  F  to  provide  a  more  precise 
presentation  of  requirements. 

m.  Director's  Findings 

In  accordance  with  SMCRA  and  30 
CFR  732.15  and  732.17,  the  Director  Hnds 
that  the  program  amendment  submitted 
by  Pennsylvania  on  April  19. 1985  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII,  with  one  exception  as 
discussed  below. 

Finding  1 

The  Director  finds  that  Pennsylvania 
requires  a  subsidence  control  plan  be 
submitted  and  approved  as  part  of  the 
permit  application  for  an  underground 
mine  consistent  with  30  CFR  784.20.  The 
revised  Pennsylvania  regulations  at 
sections  89.141  and  89.142  provide  for 
application  and  subsidence  control  plan 
requirements  in  a  manner  no  less 
effective  than  the  Federal  regulations 
including;  a  description  of  the  method  of 
coal  removal,  detailed  mapping 
requirements,  description  of  physical 
conditions,  and  a  description  of 
subsidence  control  measures  and 
measures  to  mitigate  or  remedy 
subsidence  damage. 

Additionally,  Pennsylvania  requires 
an  applicant  to  provide  descriptive 
information  on  surface  waters  overlying 
the  permit  area  and  adjacent  area,  and 
on-prior  mining  within,  above,  and 
below  the  permit  area.  At  \  89.141(d)(4) 
Pennsylvania  requires  that  the 
subsidence  control  plan  include  a 
description  of  other  subsidence  control 
measures  required  by  other 
Pennsylvania  statutes,  thereby  enabling 
Pennsylvania  to  more  accurately 
evaluate  the  subsidence  control  plan. 

Pennsylvania's  mapping  requirements, 
at  section  89.142,  provide  for  a  general 
mine  map  and  six  month  mine  maps. 
The  general  mine  map  primarily  depicts 
surface  features  and  structures.  In  a 
manner  no  less  effective  than  30  CFR 
617.121(g),  the  six  month  mine  maps 
function  as  detailed  plans  of  the 
underground  workings,  which 
demonstrate  how  the  measures  in  the 
subsidence  control  plan  are 
implemented.  They  describe 
underground  mine  workings  in  terms  of 
areas  to  be  mined  and  not  mined,  areas 
to  be  supported  by  the  pillar  plan 
(69.143(b)(3)),  coal  left  in  place  in 
compliance  with  other  statutes,  and 
identification  of  areas  of  planned  and 


controlled  subsidence.  These  maps 
show  the  area  of  mining  affected  over 
the  past  six  months,  as  well  as  the  area 
of  mining  projected  over  the  next  six 
months. 

Finding  2 

The  Director  finds  that  Pennsylvania 
provides  at  section  89.143(a),  in  a 
manner  no  less  effective  than  30  CFR 
817.121(a),  that  an  operator  utilize  either 
planned  subsidence  in  a  predictable  and 
controlled  manner,  or  support 
techniques  designed  to  prevent 
subsidence  damage.  Similarly, 
Pennsylvania  regulations  at  section 
69.143(e)  require  that  operators  adopt 
measures  which  maintain  the  value  and 
reasonably  foreseeable  use  of  surface 
lands,  consistent  with  the  Federal 
regulation.  In  addition.  Pennsylvania 
provides  for  a  general  requirement 
which  prohibits  underground  mining 
beneath  a  structure  where  the  depth  of 
overburden  is  less  than  100  feet. 

Finding  3 

The  Director  finds  that  Pennsylvania's 
rules  require  the  remedy  of  material 
damage  resulting  fit>m  subsidence  in  a 
manner  consistent  with  30  CFR 
817.121(c)(1).  Pennsylvania's  regulation 
at  section  89.145(a)  provides  for  the 
correction  of  material  damage  to  surface 
lands,  to  the  extent  technologically  and 
economically  feasible,  by  restoring  the 
land  to  a  condition  capable  of 
maintaining  the  value  and  reasonably 
foreseeable  uses  which  it  was  capable 
of  supporting  before  subsidence. 

Under  Pennsylvania's  provision, 
perennial  streams  have  been  explicitly 
included  to  clarify  that  surface  land 
includes  the  perennial  stream  running 
through  it. 

The  Pennsylvania  rules  do  not  contain 
a  provision  no  less  effective  than  30  CFR 
817.121(c)(2)  to  require  the  operator  to 
correct  any  material  damage  resulting 
from  subsidence  caused  to  any 
structiu^s  or  facilities  by  repairing  the 
damage  or  compensating  the  owner.  The 
Federal  rule  (as  revised  on  July  1, 1983 — 
48  FR  24838)  was  amended  on  February 
21, 1985.  (50  FR  7274-7278)  to  suspend 
the  language  limiting  the  operator's 
responsibility  for  damage  to  structures 
to  the  extent  required  by  State  law. 

The  Pennsylvania  rule  at  section 
89.143(b)  limits  the  requirement  to 
prevent  damage  to  dwellings, 
cemeteries,  municipal  public  service 
operations  and  municipal  utilities,  to 
those  structures  and  facilities  in  place 
on  April  27, 1966.  Therefore,  this 
provision  is  less  effective  than  30  CFR 
817.121(c)(2).  as  amended. 

Thus,  the  Director  is  requiring  a 
program  amendment  to  require  an 


operator  to  correct  any  material  damage 
resulting  from  subsidence  caused  to  any 
structure  or  facilities  by  repairing  the 
damage  or  compensating  the  owner. 

Finding  4 

The  Director  finds  that  Pennsylvania 
provides  for  a  prohibition  of  subsidence 
damage  to  a  limited  class  of  surface 
structures  in  a  manner  no  less  effective 
than  the  30  CFR  817.121(d).  Consistent 
with  the  Federal  regulation,  the 
Pennsylvania  rule  at  89.143(b)(1) 
provides  protection  for  public  buildings, 
churches,  schools,  hospitals,  aquifers. 
perennial  streams,  and  bodies  of  water 
which  serve  a  significant  source  for  a 
public  water  supply  system,  and  for 
impoundments  and  other  bodies  of 
water  with  a  storage  capacity  of  20  acre 
feet  or  more.  In  addition,  the   J^ 
Pennsylvania  regulation  prohibits 
subsidence  damage  to  dwellings, 
cemeteries,  municipal  public  service 
operations  and  municipal  utilities,  in 
place  on  April  27, 1966  (in  accordance 
with  the  Pennsylvania  Bituminous  Mine 
Subsidence  and  Land  Conservation  Act, 
BMSLCA)  and  coal  refuge  disposal 
areas.  Types  of  damage  prohibited  by 
this  subsection  are  outlined  in 
subsection  89.143(b)(2).  In  accordance 
with  the  Pennsylvania  BMSLCA, 
damage  to  structures  described  at 
89.143(b)(1)  (i)  and  (ii)  need  not  be 
prevented  if  done  with  the  consent  of 
the  current  owner. 

Measures  for  achieving  protection  of 
surface  structures  listed  at  subsection 
89.143(b)(1)  are  outlined  in  subsection 
89.143(b)(3).  These  measures  provide  for 
the  utilization  of  conventional  mining 
practices,  where  coal  extraction  is 
limited  to  50%,  and  alternative 
measures,  including  full  extraction 
techniques,  which  resultin  planned  or 
controlled  subsidence  if  demonstrated 
by  the  operator  that  these  measures  are 
at  least  as  effective  in  prevention  of 
subsidence  damage  as  the  conventional 
practice  of  50%  mining.  When  an 
operator  utilizes  alternative  subsidence 
control  measures,  Pennsylvania  may 
require  that  a  monitoring  program  for 
detecting  subsidence  and  preventing 
damage  be  established. 

Additionally,  Pennsylvania  provides, 
in  a  manner  no  less  effective  than  30 
CFR  817.121(e),  for  the  discretionary 
authority  to  suspend  mining  under  or 
adjacent  to  any  of  the  features  or 
facilities  listed  in  §  817.121(d)  if 
subsidence  causes  material  damage  to 
such  features  or  facilities.  The 
Pennsylvania  rule  at  subsection 
89.143(b)(3)(i)(D)  authorizes  the 
regulatory  authority  to  prohibit  mining 
or  require  the  application  of  more 
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stringent  measures  if  subsidence 
damage  is  not  prevented  in  the 
utilization  of  conventional  mining 
methods.  Section  9  of  the  Pennsylvania 
BMSLCA  provides  the  legal  authority 
allowing  the  Department  to  issue  orders 
to  aid  in  the  enforcement  of  the 
provisions  of  the  Act.  Such  orders 
include,  but  are  not  limited  to.  orders 
modifying,  suspending  or  revoking 
permits  and  orders  requiring  persons  to 
cease  operations. 

Finding  5 

The  Director  finds  that  the  Federal 
regulations  as  revised  do  not  include 
nonpublic  water  supply  perennial 
streams  as  protected  structures  at  30 
CFR  817.121(d)  and  that  Pennsylvania's 
provision  at  section  89.143(d)  is  being 
adopted  strictly  as  a  matter  of  State  law. 
Pennsylvania  has  designed  this 
performance  standard  to  ensure  that 
perennial  streams  (as  it  is  defined  in 
section  89.141(b)),  which  are  not  a 
signiFicant  source  for  a  public  water 
supply  system  are  protected  against 
subsidence  damage.  The  Pennsylvania 
regulation  provides  that  underground 
mining  activities  shall  be  planned  and 
conducted  in  a  manner  which  maintains 
the  value  and  reasonable  foreseeable 
uses  of  perennial  streams,  such  as 
aquatic  life,  water  supply,  and 
recreation,  as  they  existed  prior  to 
mining  beneath  streams. 

Consistent  with  30  CFR.81 7.121(d) 
Pennsylvania  prohibits  subsidence 
damage  to  aquifers,  perennial  streams 
and  bodies  of  water  which  serve  as  a 
significant  source  of  water  for  a  public 
water  supply  system.  To  be  a  significant 
source  of  wafer  for  a  pubHc  water 
supply  system,  the  aquifer  or  other  body 
of  water,  inchidhig  a  perennial  stream, 
must  supply  water  to  a  public  water 
system  as  defined  in  the  Pennsylvania 
Safe  Ehinking  Water  Act,  of  May  31, 
1984  (Pub  L  206,  No.  43)  (at  least  15 
service  connections  or  regularly  serving 
at  least  25  individuals). 

Finding  6 

The  Director  finds  that  Pennsylvania 
at  section  88.143(c)  provides  for  the 
protection  of  utilities  from  damage 
caused  by  underground  mining  activities 
in  a  manner  no  less  effective  than  30 
CFR  817.180.  Also,  at  section  a9.143(f) 
Pennsylvania  provides  for  die 
mandatory  suspension  of  mining 
activities,  consistent  with  30  CFR 
817.121(f),  beneath  urbanized  areas, 
cities,  towns,  and  communities,  and 
adjacent  to  or  beneath  industrial  or 
commercial  buildings,  sold  and 
hazardous  waste  disposal  areas,  mafor 
impoundments  or  perennial  streams,  if 
the  activities  present  an  imminent 


danger  to  the  inhabitants  of  the 
urbanized  areas,  cities,  towns  and 
communities. 

Finding  7 

The  Director  finds  that  Pennsylvania, 
at  section  89.144,  provides  for  public 
notice  of  underground  mining  operations 
in  a  manner  no  less  effective  than  30 
CFR  817.122.  Additionally,  Pennsytvania 
provides  requirements  including:  (1)  The 
notice  must  be  sent  certifed  mail,  return 
receipt  requested,  to  the  owner  of  record 
of  each  property,  (2)  the  notice  must  be 
sent  no  more  than  five  years  prior  to 
mining  beneath  the  structure,  (3) 
political  sulxiivisions  are  sent  public 
notice,  (4)  the  notice  must  include  the 
location  of  office  where  a  surface  owner 
can  submit  a  written  complaint  alleging 
subsidence  damage,  and  (5)  the  operator 
must  establish  and  implement  a 
procedure  to  notify  Peideral,  State,  or 
local  government  agencies  responsible 
for  administering  public  facilities  as  to 
when  mining  activity  beneath  or 
adjacent  to  a  public  facility  will  occur. 

IV.  PobUc  CamineaU 

Of  the  Federal  agencies  invited  to 
comment,  only  the  U.S  Soil 
Conservation  Service  (SCS)  responded. 
The  SCS  commented  in  support  of  the 
State  provision  in  section  89.143(d) 
which  requires  that  underground  mining 
activibes  be  planned  and  conducted  in 
manner  which  maintains  the  value  and 
reasonably  foreseeable  use  of  perennial 
streams.  The  SCS  states  that  those 
perennial  streams  not  used  as  a  public 
water  supply  also  are  very  important  to 
local  communities  for  agricultural, 
industrial,  recreational,  and  wildlife 
uses. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  section 
50a(b)  (1)  and  (2)  of  SMCRA  of  30  CFR 
732.17(b)(10)(i). 

OSM  received  comments  from  a 
representative  of  Citizens  with  Concern 
About  Water  Loss  Due  to  Mining 
Undeigroand  (CAWLM).  The 
commeoter  showed  concern  that 
Pennsylvania's  proposed  subsidence 
control  regulations,  if  approved,  would 
not  provide  protection  to  springs  used  as 
sources  of  private  water  supplies.  The 
commenter  suggested  that  the 
performance  standards  at  8ai43(c)  be 
amended  to  include  springs  used  as  a 
water  supply  to  the  list  of  protected 
utilities.  It  was  suggested  that  the 
mapping  requirements  of  8ai42(c)  be 
simdarly  amended.  Additionally,  this 
commenter  suggested  the  spedfic  water 
supply  restoration  requirements  be 
added  to  subsection  89.143(a),  since 
springs  (aquifers)  are  integral  to  the 
overlying  surface  land 


While  OSM  agrees  that  neither 
Pennsylvania's  approved  program  nor 
Pennsylvania's  proposed  subsidence 
control  regulations  provide  specific 
protection  for  private  water  supplies 
from  water  loss  or  degradation  doe  to 
underground  mining  (subsidence),  it  has 
been  determined  and  recently  affirmed 
by  the  United  States  District  Court  for 
the  District  of  Columbia  in  Round  III.  tn 
Re:  Permanent  Surface  Mining 
Regulation  Litigation  II,  No.  79-1144 
(D.D.C.)  (Memorandum  Opinion  filed 
July  15. 1985),  that  SMCRA  does  not 
require  replacement  of  water  for 
underground  mines.  Therefore,  in  this 
regard,  the  Director  finds  Pennsylvania's 
proposed  amendment  no  less  effective 
than  the  Federal  regulations. 
Pennsylvania's  approved  program 
regulations  include  a  general  provision 
requiring  that  underground  mining 
activities  be  plaruied  and  conducted  to 
minimize  changes  to  the  prevailing 
hydrologic  balance.  Although  this 
provision  does  not  require  water  supply 
restoration  or  replacement,  it  may  be 
utilized  as  a  preventative  measure  in 
requiring  modification  of  mining 
practices  which  show  a  potential  for 
adverse  effect  on  private  water  supplies. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  amendment  to 
the  Pennsylvania  program  as  submitted 
on  April  19, 1985.  As  discussed  above  in 
Finding  3,  one  deficiency  does  exist, 
which  Pennsylvania  must  correct  by 
submission  of  a  program  amendment 
within  12  months  of  the  promulgatioD  of 
a  revised  Federal  rule.  The  Director  is 
amending  Part  938  of  30  CFR  Chapter 
VII  to  implement  this  decision. 

VI.  Procedural  Matters 

1.  Compliance  with  the  Notional 
Enviroamentai  Policy  Act:  The 
Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d).  no  environmeotal  in^Mct 
statemoit  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  Na  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
GSM  is  exempt  from  the  requirement  fo 
prepare  a  Regulatory  Impact  Analysis 
and  this  actimi  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  Interior  has 
determined  that  this  rule  wiD  not  have  a 


significant  «ooaoink  «fiiBct  an  a 
wiWttBiiUiil  imriMf  of  tipril  iiBijm 
under  tht  RaguXaXary  Hwdbimy  Art  jS 
U.S.C  601  mtse9.l  Iki*  «uie  mil  a»t 
impoM  «qr  mMv  rafwrtaMtfto;  ntiMC  «t 
will  eaaaic  llM(«KMaig«eqaii«nn«to 
established  by  SMCRA  and  tfaeiMsml 
rulM  aviU  ^  jBBt  ^  the  State. 
3.  /l^ifM  wi  MmimlmM  Act  TMm  nie 

List  flfSiAjiidto  JB  MCHt  ftutSM 

Cotfl  ininfa\g.  Intei^govemmental 
relations,  SmTace  minii\g.  Uodeiigrouad 
mining. 

OMei:  OctelMrlt.  IMS. 

ActingDiractoc  Office  of  Surface  Muiii\g. 
PART  938— PENNSYLVANIA 

1.  Tte  «sttfao(ity  chatiam  far  ftHt  m 
conliiiNBS  te  mad  as  folia 


AiifliiRfty:  nib.  L.  95-67.  Surface  VQaii^g 
Cmrtrtfl  and  Itedamation  Adt  tiT1977  (30 
U.S.a  12m  rt  sevV 

2.  aOCFRaS&Uisanmded^j  adding 
a  new  ^arasn^  {i)  bs  fellows: 


£•38.16 
amentfcaaats. 


«f 


subsnMBd  «•  OSM  «■  April  1«,  t98S  it 
approved  "cffec^ife  Novemfeer  €.  WB5. 
AmeBCHiwm  to  Pensuiyivaiiia  9 
sinmflence  uanliin  legulaticnis,  bs 
contained  in  25  PennsylvBnia  Code 
Charptw  69,  Sabtihapter  F. 

3.  3D  CFR  S3B.1B  Is  axneaded  by 
rei^siiVg  intsoductory  tex2  and  adding  a 
new  paragraph  {b)  as  Tollows: 

ftSt.lS  Itequired  program  amendmaats. 

Pursuant  to  30  CFR  W2.17. 
Pennsylvania  is  required  to  submit  cthe 
foUowii^  praposed  pra^am 
amendmeats  ky  Ihc  dates  efieoifled. 

(b)  WilMn  12  months  following 
pronnAgafion  oT  a  revised  Federal  nile. 
PeaaiiyHaBte  shall  aatiend  ks  pragnua 
no  less  efEeoliwK  IhaaJOGFR 
<iy,11l|c)(l).  to  lequire  «n  ay.iaftei  te 
corredl  «my  nwAerial  ^damage  resnlting 
from  sn^ystdence  caused  to  aoy 
strartores  or  facOiUes  by  repairuag  tlie 
damage  or  compensating  tbe  owner. 

(PRCoc  es-^EZBOTTled  ll-l-SSu  8:«B  am] 


Forest  Servica 
36CFBnMt2S4 


OtNnsrMp  A<Qusttnanta;1laltoRal 
TownsitaK  Cotrwdioa 


summary:  On  July  22, 1985,  at  SOR 
29673,  the  Foresi  Service  publisked  a 
final  rule  revising  procedures  lor  sales 
of  certain  National  Forest  System  lands 
to  governmental  entities  pursuant  to  l^e 
NatiuiiBi finest Tcfwusite  Adtuf  ^rily  31, 
1958  (72  Stat.  436: 16US.C.  Vm&)  «s 
aMMNBM  w/  tna  f^daiw  lisnd  MsHty 
and  Man^ement  Act  of  1976  i^  StaL 
2743;  13  TJ.S.C  T722).TTie  amendatory 
language  of  that  rule  failed  to  specify 
that  the  rule  was  revising  only  Subpart 
B.  If  left  uncorrected,  lUs  ii»riiflwiiiill 
would  result  in  the  removal  of  Subparts 
A  and  C,  This  document  whwlIs  the 
amendatoiy  lai^guqge  io  da*  words  of 
Issuance  of  the  filial  rule  to  easQcs  fLat 
only  Subpart  B  of  Part  254  is  revised. 

Marian  P.  Connolly,  Federal  Register 
Omcer,  Forest  SatvioB.  <iSOA,  9Xi.  Box 
2417.  Washington.  D.C  20D13,  (2023  235- 

Accordingly,  the  amendatory  laogu^ge 
fbf  £h«  liafll  wfe  revising  Subpart  B  of 
Part  254  that  aHjeared  in  coluaa  3  af 
page  29«'3  of  the  fadasri  Agistor  «l 
July  22.  lasS,  is  iieraby  oearectad  te  caad 
as  fellows: 

^Thenef are,  £or  the  raasoas  set  tartli  in 
the  preamble.  Subpart  fi  of  Part  2M  of 
Title  36  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as 
fcWows:  . 
ODOiJfan  W.  MadOeeiy. 

Deputy  AasislanlSeoratary  forJUaturaJ 
Resources  and  En  viroamanL 

October  25,1985. 

[PR  Dae  W  M8a»«tedU-a-aft;ftS5—j' 

BtUJNO* 


P'ENNSYLVANU  AVENUE 
DEVELOPHENT  CORPORATION 


¥=««  Schedule  RwtaionB 


EHCr:  Pennsi^Kanta  Awenae 
Developmat  Caipiwttoa. 
aCTlOM:  final  rale. 

SUMMAAV:  The  j^e—iylaania  Avenaa 
Deaeiopawnt  Oorpera4Ma  ts  aevisi^  die 

nriiriiidf  nf  fiiiri  rtii  riininialimi  ihiiiy  1 
for  certain  services  leadbRi  to  the 


.  nn  OatpaiatiBB  seaia  te 

increase  its  fcaa  Amtged  for  Hm 
reproduction  of  public  docaments  and 
the  clerical  assisiaaoa  aecessary  to 
complete  document  requests.  The 
purpose  of  this  fee  is  to  allow  the 
Corporation  to  recover  the 
actewifwraflTe  expeftses  generated  by 
information  requests  in  H^M  «f  cnn>aalt 
personnel  and  mprhypjfB}  rr>f»g 

EFFECnve  DATE  December  4. 1985. 
FOR  fOHIHLR  INFORMATION  CONTACC 

James  Alexander.  Staff  Attorney,  (202) 
724-9088. 

SUPPLEMENTARY  INFORMATION:  The 
Corporaten  has  detemoaad  tfat  4bs 
regulation  wiilaoable  theCaqraratna  to 
recoup  the  administrative  cos4s  iocurred 
by  document  requests.  This  change  in 
the  fee  schedule  reflects  flie  actual  costs 
associated  with  document  i>etrievalaad 
reproduction  in  light  of  ^esent  c^riral 
and  raechaaical  costs.  The  fees  chained 
under  this  regulation  do  not  exceed  the 
cost  of  researdh  and  duplication  and  are 
desi^ied  te  aMSt  iaoreawd 
adninistrativie  oasts. 

UM  of  SiribjeOtB  w  36  CHt  Part  9(K 

Freedom  of  Information. 

PART  •tt-KAWEWDCOi 

For  (h»  reasons  set  out  jd  the    "^ 
preamble.  Part  902  of  Chapter  K  of  Tkle 
36  of  Aie  Code  of  Federal  Rqgiilatiaiis  is 
amended  as  foRows: 

1.  Authority  citation  for  Part  902  w 
revised  to  read  as  follows: 

Aadiart^  SDSCSS^ 

2.  Section  902.82  is  amended  by 
revising  paragre^h  (aj  to  read  as 
follows: 


^•7  twB  wnowhtg  spetnic  fro*  shall  be 
appUcable  with  respect  to  services 
I  niidhaiud  la  tbe  pstijic  vnder  <hi«  part 

(1)  Copies  nade  by  yhotestat  ar 
similar  process  (per  pagej  $.2&. 

(2)  Search  of  Corporation  records. 
in4eK  asatetanoe  asd  dupfication. 
performed  by  derical  personnel  tper 
hourJS7^aa 

(3)  Search  of  Corporation  records  or 
in4eK  aMntance  by  prof  essixmal  or 
supervisory  petswmrf  {per  hoor^  Stl.flO. 

(4)  Duplicatioaof  aidalaalteal 
drawings,  maps  and  similar  materials 
(percopylSlft.'OO. 

(5)  Reprodnttimi  of  33mm  sKdes  tper 

{6)  Reproduction  of  anlai^ed.  black 
and  wirite  pftiotogi^hs  (per  cofif) 
$10.00. 

t7)]Upraiaolteaar«iiai<gai 
photographs  (per  copy)  SITJtl 
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(8)  Certification  of  records  as  "true 
copy"  (per  document)  $1.75. 

•        *        •        *        • 

Dated:  October  28, 1985. 
M.|.BnMfie. 
Executive  Director. 
{FR  Doc.  85-28220  Filed  11-1-85;  8:45  amj 

MUJNQ  COOC  TI3S-01-M 


36  CFR  Parts  902. 903, 905. 907.  and 
908 

AQENCY:  Pennsylvania  Avenue 
Development  Corporation. 

actmn:  Final  Rule:  Technical 
Amendments. 


:  The  Pennsylvania  Avenue 
Development  Corporation  seeks  to 
correct  its  regulations  to  reflect  the 
Corporation's  current  address. 

EFFECTIVE  DATE:  December  4, 1985. 

Fdl  FURTHER  INFORMATION  CONTACT 

James  Alexander,  Staff  Attorney,  (202) 
724-9088. 

SUPPLEMENTARY  INFORMATION:  The 

Pennsylvania  Avenue  Development 
Corporation  has  moved  to  new  offices  at 
1331  Pennsylvania  Avenue,  NW.  This 
final  rule  is  being  promulgated  to  insure 
that  all  requests  and  communications 
are  directed  to  the  Corporation's  current 
address. 

PARTS  902,  903,  905.  907  AND  908— 
[AMENOEO] 

For  the  reasons  set  out  in  the 
preamble.  Parts  902. 903, 905, 907  and 
908  of  Chapter  K  of  Titie  36  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows. 

1.  Authority  citations  for  Part  902  is 
revised  to  read  as  follows: 

Authority:  5  US.C.  552. 

2.  Authority  citation  for  Part  903  is 
revised  to  read  as  follows: 

AutiMMity:  5  U.S.C.  552a;  40  U.S.C  87a 

3.  Authority  citation  for  Part  905  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C.  875. 

4.  Authority  citation  for  Part  907  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C  875(8):  42  U.S.C  4321. 

5.  Authority  citation  for  Part  908  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C.  874(e);  40  U.S.C.  875(8); 
40  U.S.a  877(d). 


H  Ma.1 1.  SOUI.  S02.73.  SOSA  M3.*.  903.7. 
903.9, 905.735-602. 905.735-503, 907.13  and 
90S.30    [AfiMmtod] 

6.  Sections  902.11,  g02.31(s).  902.73, 
903.3(b),  903.6(a).  903.7(a).  903.9(a), 
905.735-502(b).  905.735-503.  907.13  and 
908.30(b)  are  amended  by  revising  the 
address  for  the  Pennsylvania  Avenue 
Development  Corporation  to  read  as 
follows:  "1331  Pennsylvania  Avenue, 
NW..  Suite  1220  North,  Washington,  DC 
20004." 

Dated:  October  28. 1965. 
M.|.Biodie, 
Executive  Director. 
[FR  Doc  85-28221  Filed  11-1-85;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  4100 
[Circular  No.  2571] 

Grazing  Administration— Exclusive  of 
Alasica;  Amendments 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Final  rulemaking. 


tz  This  final  rulemaking  amends 
the  regulations  for  the  management  of 
livestock  grazing  on  the  public  lands 
under  the  jurisdiction  of  the  Bureau  of 
Land  Management.  The  amendments 
were  developed  to  implement  those 
provisions  of  Titie  I  of  the  Act  of 
October  12, 1984  (Pub.  L  98-473, 98  Stat. 
1837).  which  are  applicable  to  livestock 
grazing  lessees  and  permittees. 
EFFECTIVE  DATE:  December  4. 1985. 
ADORESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (220),  Bureau 
of  Land  Management,  Room  909, 
Premier  Bldg.,  1800  C  Sti«et  NW.. 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Alexander,  (202)  653-9210. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rulemaking  to  implement 
certain  provisions  of  Title  I  of  the  Act  of 
October  12, 1984  (98  StaL  1837).  was 
published  in  the  Federal  Register  on 
March  11, 1985  (50  FR  9696),  with  a  30- 
day  public  comment  period.  The 
provisions,  in  effect,  prohibit  any  person 
who  holds  a  permit  or  lease  to  graze 
domestic  livestock  on  public  lands  from 
profiting  by  an  assignment  or 
conveyance  of  the  permit  or  lease.  This 
final  rulemaking  establishes  procedures 
tiiat  will  be  followed  by  Uie  Bureau  of 
Land  Management  in  carrying  out  the 
statutory  requirements  of  said  Act  of 
October  12, 1984  (98  Stat.  1837). 


Although  these  final  regulations  become 
effective  30  days  after  publication  in  the 
Federal  Register,  the  pertinent 
provisions  of  the  Act  have  been 
effective  since  October  12, 1984,  and 
violators  are  subject  to  penalties  as  of 
that  date. 

The  Bureau  of  Land  Management's 
regulations  require  that  before  any 
person  may  graze  domestic  livestock  on 
public  lands,  that  person  must  either 
own  or  control  (1)  land  or  water  capable 
of  supporting  a  livestock  operation  (43 
CFR  41iai)  and  (2)  tiie  livestock  to  be 
grazed  on  the  public  lands  (43  CFR 
4130.5).  The  Bureau  has  held  Uiat  any 
assignment  or  other  conveyance  that 
purposely  allows  someone  to  graze 
livestock  on  public  lands  without 
owning  or  controlling  the  base  property 
or  livestock  is  unlav^.  The  bureau  has 
historically  referred  to  these  unlawful 
arrangements  as  "subleases"  or 
"subleasing." 

A  problem  arose  because 
"Subleasing"  was  not  specifically 
defined.  It  has  been  given  different 
meanings  by  many  people.  For  instance, 
legal  leasing  of  the  entire  base  property 
has  sometimes  been  referred  to  as 
subleasing. 

In  April  1984,  the  Surveys  and 
Investigations  Staff  of  the  House  of 
Representatives  Committee  on 
Appropriations  issued  "A  Report  to  the 
Committee  on  Appropriations,  U.S. 
House  of  Representatives,  on  the  BLM 
Grazing  Management  and  Rangeland 
Improvement  Program".  The  report 
stated  that  the  Bureau  of  Land 
Management  and  Forest  Service  market 
rental  appraisal  of  grazing  on  the  public 
rangelands  had  "*  *  *  identified  880 
permittees  that  were  subleasing  their 
allotments  to  other  operators  for  $4  to 
$12  per  AUM  [animal  unit  month]  while 
paying  only  $1.40  per  AUM  to  the  U.S. 
Government." 

Congress  responded  by  enacting  the 
following  provision  of  Title  I  of  tiie  Act 
ofOctoberl2.ig84: 

That  the  dollar  equivalent  of  value,  in 
excess  of  the  grazing  fee  established  under 
law  and  paid  to  the  United  States 
Government,  received  by  any  permittee  or 
lessee  as  compensation  for  an  assignment  or 
other  conveyance  of  a  grazing  permit  or 
lease,  or  any  grazing  privileges  or  rights 
thereunder,  and  in  excess  of  the  installation 
and  maintenance  cost  of  grazing 
improvements  provided  for  by  the  permittee 
in  the  allotment  management  plan  or 
amendments  or  otherwise  approved  by  the 
Bureau  of  Land  Management  shall  be  paid  to 
the  Bureau  of  Land  Management  *  *  *. 

Congress  further  provided  "(tjhat  if 
the  dollar  value  prescribed  above  is  not 
paid  to  the  Bureau  of  Land  Management. 


Fedeml  aegbtar  /  Vol  sa>  Na  -ZU  /  Afapdj^y,  Wprember  4.  1968  /  Muka  smi  »BfdMms 


the  grazing  permit  or  lease  shall  be 
cancQicQ. 

In  llie  Octofcer  11.  ISM,  G}ngresskmal 
Ttccotm,  Senator  Raines  Mcdore, 
Chairman  of  the  Senate  Cmnminee  on 
Emi^ff  and  Natuiul  Resoflrocs.  cianfred 


THts  bill  language  was  to  address  oaiy  &e 
problem  cf  nMcanng  ctf  Ffcdeiai  grazing 
penults.  Hm  lancH^*  ts  NVt  Mended  ta 
interiMC  mMi  ta^  iBUtag  Mdw  *MB 
penMte«r  «mMi  tltc«ife«f  iMHl  araMiatMl 
wiik  gfmaag  ftnaitt ««  pmUic  iaads. 

This  «tateaMB«t  indicated  dMt 
Ongrass  did  aol  attend  the  language  «tf 
the  19M  Ad  fwrtad  ahonrc  to  be  imd  to 
give  Ike  term  '^aUeaaiag**  Ck*  wnf 
broad  mnmaia^  tame  people  have 
attoibitted  to  it-Emwtfytoipuitant  dw 
language  <a  that  Act  «ad  Senator 
Mc01ure'«  ciarifyii^  stoAeanats  iadicale 
tacit  congressional  ^iprovai  of  tlie 
existing  Oepartment  of  tke  interior 
regulations. 

This  final  ruleinalcingApscifically 
defines  siibleasing  as  ""the  ac\  cS  a 
permittee  or  lessee  entering  into  an 
agreement  "flrat  either  ^1^  allowv 
someone  other  than  tob  permfttee  or 
lessee  to  grace  Bueitutk  on  ttre  TToWic 
lands  withoot  ■oon^rcilHng  4he  base 
property  supporting  the  permit  or  )ea«e 
or  iZi  tHamm  ^raciag  oa  Ak  ptkAc  hands 
by  livestock  4Im4  ane  act  Mwind  or 
caikroUed  by  the  peraMttee  or  fesMe." 
ArcMngBOKnU  4bat  «Ubw  aameaee  ofiicr 
than  llw  petmitiee  to  ^«ze  livestock  oa 
public  lands  without  ovvait^  «r 
controHiiig  4he  base  jwoiierty  And 
livestock  are  coasidered  by  the  fiaceam 
of  Land  Management  to  be  subleases, 
SwJi  '(fiiaiigeineiils  nave  teen  wipfieoly 
prohibited  by  ttie  r^yriation  m  <5  CFR 
4110.1  and  4S  cm  4!m.5.  The  fmal 
nAmnlnRg  exprewsly  pretribits  sm^ 
a  rra  Rgements. 

Hub  fiaai  rakmaktog  aho  defetes  <he 
term  "aaattttA"  to  anaa  ''bein^ 
responsible  far  and  (wovuUag  care  and 
managemeat  cl  base  property  «Bdyor 
livestock."  The  definition  of  control  is 
necessary  lor  a  coaiplete  uodersLaadiug 
of  the  term  "sa&leasu\g". 

Under  Tille  I  oT  the  Aot  of  October  12. 
T984.  t98  Stat.  M&J7)  the  Bureau  of  Land 
Management  is  required  to  cancel  the 
penak  or  leaae  «f  say  perau44ee  ar 
lessee  who  subleases  and  does  not  pay 
the  Bureaa  tfae  dofUsir  equivalenlt  «if  value 
of  canpensaliao  Tecerved  in  eKoess  -ef 
the  Bureaa 's  giMam%  fee  and  the 
installation  and  maintenance  cost  of 
range  imptanvmetHtt.  Pwither.  ■under 
exisiiag  Te^idattomat  -t3  CFR  StAjptrrts 
419>«Dd  4179,  avtien  suMeasmg  vcmrs. 
re^pnikas  ef  wtuAber  resHlatton  has 
aeea  isade  to  BK^iavcnnneirt,  ti»e 
authorized  officer  may  take  additional 


appropriate  action  against  the  permitlee 
or  lessee  ixiciiiding  suspension  or 
cancellation  of  a  permit  or  lease,  and 
tittfy  assess  aauiages  snu  penalties 
against  the  owner  t/f  the  lirestodc  for 
unaBQtomeo  use. 

IWiile  the  pivvisluii  sf  flie  1984  Act 
leTeried  to  berran  expires  on  September 
30, 1985,  the  prdhlbitioa  against 
subleasing  as  defined  in  f  nt)0.T)-5  and 
incotporated  in  8  <140.1Ia}IQ9  in  Ais 
final  Tuleraaldng  ivill  be  penmanent. 
Shoidd  ttie  aothority  unAer  &e  Act 
reqidring  ptyrment  of  The  dollar 
equivalent  of  value  in  excess  of  (he 
grazing  fee  to  flie  United  ^tes  by  a 
subleasii\g  vidator  not  be  renewed.  &e 
aufliorized  officer  will  re^  on  43  CFH 
4T7D.1-1  for  a  soitable  penalty  lor 
subleasiag. 

That  sacfion  provides  aa&onty  lar  tfie 
authorized  officer  to  witUMld  issui^g,  to 
suspend  in  whole  or  in  part  or  to  cancel 
a  grazing  penait  or  lease  and  ^asiag 
prefeienoe  lor  a^y  prohibitod  act, 
i«r^lll^ilM  gublftatins 

Hie  Departownt  <]£  die  iatertor 
Deceived  .30  ooaaaaats  iran  tke  pablic 
~"'"T'— '-g  thr  pny^tsnTJ  nilrsiifci^g 
Geno-al  ooauneats  wtH  be  disoassed 
ficsX.  lottawed  by  oeferenoe  to  specific 
sectiena  of  the  ralanakioB. 

Sappart  far  Ae  prepaaad  niemAii^ 
«w6i>eoeiwad6<eaia  «ndeBBnie<if 
interests  istdmdaag  iwji.Miis>iiMiLi 
iotevested  to  pratocttog  !lie  envinanneat 
aad  aone  4giiBdhH«l  aqgaBBBitmns. 
CoasMnta  imm  Mwiimuateatoi  inleiests 
SenereUy  sqpparted  the  prapoaaL  Tkey 
weK  coocenied  that  tfae  pabtic  was  net 
reoeivtog  a  fair  return  far  ato  I 
believed  that  te  | 
womM  prevent  petai  ittees  aad  I 
from  profittng  tfaeotly  faoto  arfntt  they 
considered  sdbsidisiBg  atffpssing  faes. 

Eijjlawsi  ooispaas  votoed  genc»al 
oppositioa  to  the  fctpused  wdcnakiiig 
for  vsioass  reasons,  bi  •ammaTy,  these 
cinaments  feh  (bat  by  prev«ntiflg 
subleasiag,  the  prapoaed  ndtuisking 
would  be  mlfajr  to  ranchers  arbe 
presently 'depend  on  9rf»Iea«Rg  and 
would  deny  them  the  abiHty  to  mtke  a 
profit  from  piribNc  lend  reso«roes. 

Hcwewer,  mot^  <;ewnBents  opposing 
the  proposed  nilemalnng  bssed  their 
opposition  on  the  mistsken  belief  that 
the  proposal  would  tl)  prevent  a 
pwwtttee  or  lessee  from  leasing  a  base 
property  to  another  livestock  operator 
who  woald  <hen  "qtraWy  far  a  peiinit  or  a 
lease  or  {t)  prevenft  a  permittee  or  lessee 
from  partuiiiig  another  person's 
liveirtoc^  eve«i  thongh  the  permittee  or 
lessee  is  legally  responsible  for  care  and 
management  tf  the  bvestock.  This  is  not 
the  -case.  The  frnal  rulemaking  will  only 
prohibit  and  penalize  subleasing  as 


defined  IX  daas  aot  afleot  the  otber 
aoti«tttes  ^iscuasad  to  (he  oonuneBts. 

modifioaitien  «f  specific  secSons  or 
issun  of  the  proposed  i 
These  8R  addKssed  befaw:. 


4100.0-5    DeJinUioni 


Ow 


(of  the  tarms  *\:oatror  and 
"subleasing"  ware  specific  enoogh  far 
field  offidals  to  aae.  After  imiiiiilulHg 
this  coauacaA.  (he  D<^artment  <€  ^le 
Interior  has  'deteraned  tfiat  ^le 
defaiJtlon  sf  "^soMeeniqi''  is  ade^ate 
far  ase  by  fMd  oOnials  and  die 
4effiniyen«F  *baiArar  is  ^  one 
atotoncsfty  nsed  by  fi^d  efficials. 

4130.5    Ownership  and  tdemtjficatian  sf 
livestock 


Sesorail  oesanents  took  tssoe  with  mis 
secnonoi  ilie  proposed  t  <iittiiSKing. 
Tiiey  stoted  Tt  was  too  encompassns 
Decaose  it  leqviied  srl  'agreements 
between  fae  permittee  or  lessee  and  a 
livestiHx  owner  be  in  writing  and  filed 
with  *e  ae(^ii»ed  sificer.  FmUhet.  each 
a  requirement  woold  be  excessive 
because  many  agreemenls  do  not 
involve  the  piiblic  lands  or  the  livestodc 
titat  .graze  on  the  pobfic  lands.  The 
comments  sugested  that  a  standard 
SmeBii  Of  Land  Management  form 
providing  notice  of  agreement  and 
signed  by  bo^  parties  should  be 
sotficient  for  the  Bureaa  to  dacumenl 
contrd. 

After  nwisidpring  tiiese  rommfmts.  Ae 
proposed  language  is  being  oodified  to 
require  that  the  permittee  or  leasee  file 
only  the  agreement  providing  far  control 
of  the  livestock.  The  Department  of  ^ 
Interior  beSeves  it  k  uaportont  that  the 
authorized  officer  bave  oa  file  flie 
agreement  that  gives  control  of  the 
livestock  to  ihe  pmnitiee  er  lessee; 
othenmse  fliere  would  be  no  way  to 
determine  wbedier  or  not  the  a^«enMat 
is  consistent  with  r^ulatory 
requirements.  Ibe  Department 
determined  that  a  Btandard  farm  would 
be  an  additional  paperwork  bi^r^n  on 
the  public  and  would  not  be  in  the  best 
interest  cS  the  pnblic 

4140.1    Acts  prokibited<(Ht  pahtic  hsmh 

One  comment  uqged  die  Oe^partmeat 
of  the  Interior  to  aiake  dear  ia  the  faial 
rulemakii:^  that  the  prohihittoB  ngwinrl 
subleasing  is  permanent.  This  was  the 
intent  in  the  proposed  ruk-makiagand 
S  414(U:(a)(£l  is  penaanent  is  (he  faaai 
ral«nakk\g.  While  the  provisiaa  ia 
section  4i7ai-44d)  aS  Has  iiaal 
rulemaking  wbich  prevents  a  penoittoe 
or  lessee  from  making  excess  profit  on 
public  lands  will  expire  on  September 
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30. 1985.  unless  renewed  by  Congress, 
the  dermition  of  the  term  "subleasing," 
and  therefore  the  prohibition  against  it 
under  43  CFR  4140,  will  not  expire. 

One  comment  stated  that  success  of 
the  congressional  prohibition  on 
subleasing  depends  entirely  on  its 
enforcement  and  doubted  the  Bureau  of 
Land  Management's  ability  enforce  the 
subleasing  prohibition.  The  Department 
of  the  Interior  agrees  that  the 
enforcement  of  the  prohibition  is 
important,  and  has  confidence  in  the 
Bureau's  ability  to  enforce  the 
provisions  of  the  prohibition.  Bureau 
officials  at  the  field  level  will  assess  the 
extent  of  subleasing  if  any.  in  their  area, 
and  take  appropriate  corrective  actions. 

4170.1    Civil  penalties 

One  comment  stated  that,  in  effect 
the  proposed  rulemaking  assumes  that 
range  improvement  work  will  have  been 
done  and  merits  an  extension  of  credit 
as  a  matter  of  course.  The  comment 
urged  that  section  4170.1-l(d)  be 
amended  to  provide  a  credit  for  range 
improvements  only  where  such  costs  are 
shown  to  have  been  incurred. 

After  considering  comment,  the 
Department  of  the  Interior  modified  the 
proposed  rulemaking  to  clarify  that  only 
those  costs  that  were  incurred  by  the 
permittee  or  lessee  will  be  considered  in 
the  determination  of  the  value  of  range 
improvement  installation  and 
maintenance.  However,  in  establishing 
the  cost  of  installation  and  maintenance 
of  range  improvements,  the  Bureau  will 
consider  a  reasonable  value  for  labor 
provided  by  the  permittee  or  lessee. 

One  comment  questioned  the 
practicality  and  legality  of  applying  this 
final  rulemaking  to  actions  which 
occurred  after  October  12, 1984.  but 
before  this  rulemaking  was  adopted  as 
final,  and  suggested  the  Bureau  of  Land 
Management  should  be  receptive  to 
addressing  the  interim  period  with 
flexibility  and  equity  so  not  to  unfairly 
penalize  or  surprise  permittees  and 
lessees.  In  considering  the  comment,  the 
Department  of  the  Interior  has 
determined  (1)  that  applying  the 
rulemaking  retroactively  is  legal  but  that 
such  retroactivity  applies  only  as  of  the 
date  of  the  Act;  (2)  that  given  the  limited 
duration  of  the  Act's  provisions  for 
restitution,  the  intent  of  Congress 
against  excessive  profits  would  be 
frustrated  if  the  rulemaking  was  not 
applied  retroactively;  and  (3)  that  all 
persons  have  been  on  notice  since 
October  12. 1984.  that  such  profiting  by 
subleasing  will  require  restitution  to  the 
United  States.  Further,  the  prohibition 
against  subleasing  has  existed  for  years. 


Therefore,  the  Department  has  found 
that  an  interim  period  with  flexibility  is 
not  possible  and  that  no  undue  hardship 
will  arise  from  the  retroactive 
application  of  the  rulemaking.  This 
rulemaking  simply  interprets  the  Act 
and  provides  the  necessary  authorities 
to  the  Bureau  to  enforce  the 
requirements  of  the  Act. 

One  comment  suggested  that  a 
suitable  penalty  for  subleasing  would  be 
canceling  the  permit  for  the  following 
year.  The  Department  of  the  Interior 
considered  the  suggestion  and 
determined  that  while  the  proposed 
rulemaking  in  §  4170.1-l(d)  would 
provide  the  authorized  officer  with  the 
authority  to  suspend  a  grazing  permit  for 
the  following  year  for  a  subleasing 
violation,  it  does  not  require  the 
authorized  officer  nor  would  it  be 
appropriate  for  the  authorized  officer  to 
do  so  in  all  circumstances. 

One  comment  stated  that  since 
Congress  clearly  expressed  the  view 
that  cancellation  of  a  lease  or  a  permit 
would  occiu-  only  if  the  "dollar  value"  is 
not  paid  to  the  United  States  within  30 
days,  that  once  payment  was  received 
within  those  30  days,  then  the  provisions 
of  section  4170.1(a)  could  not  be  used  for 
cancellation.  The  Department  of  the 
Interior  considered  the  comment  but 
found  the  existing  regulations  required  a 
person  to  own  or  to  control  the  base 
property  (43  CFR  41101)  and  to  own  or 
to  control  the  livestock  (43  CFR  4130.5) 
Under  this  rulemaking,  subleasing  is 
now  explicitly  a  violation  of  one  or  both 
of  these  requirements.  Violating  these 
provisions  may  result  in  a  penalty  such 
as  cancellation  of  a  lease  or  a  permit 
under  43  CFR  41701  (a),  independent  of 
the  Appropriation  Act's  provision. 

One  comment  asked  what  criteria  or 
guidelines  have  been  established  to 
quantify  the  dollar  equivalent  value 
required  of  violators  and  suggested 
these  criteria  or  guidelines  be  published 
with  the  final  rulemaking.  After 
considering  this  comment,  the 
Department  of  the  Interior  believes  that 
the  final  rulemaking  adequately 
identifies  the  authority  and 
responsibility  of  the  authorized  officer 
to  collect  the  dollar  equivalent  value. 
Guidelines  to  authorized  officers  on  how 
to  quantify  the  dollar  equivalent  value 
would  be  internal  in  nature  and  more 
appropriately  placed  in  internal  Bureau 
of  Land  Management  documents. 

One  comment  suggested  that  cost  for 
control  of  the  livestock  be  included 
along  with  the  cost  of  the  grazing  fee 
and  the  cost  of  the  installation  and 
maintenance  of  range  improvements 
when  the  Bureau  of  Land  Management 


determines  the  amount  due  from  the 
permittee  or  lessee.  The  comment 
suggested  that  such  costs  are  important 
because  "whenever  a  permittee  or 
lessee  controls  the  livestock,  he  must 
also  assume  certain  management  costs 
in  conjunction  with  those  livestock." 
The  Department  of  the  Interior,  in 
considering  this  comment,  found  that  the 
law  is  specific  and  does  not  include 
such  costs  in  determining  the  amount 
that  shall  be  paid  to  the  United  States. 
In  addition,  costs  associated  with 
providing  care  and  management  of  the 
livestock  generally  would  not  be 
associated  with  subleasing  where  the 
permittee  or  lessee  does  not  provide 
care  and  management  for  the  livestock. 

Copies  of  the  final  rulemaking  as  it 
appears  in  the  Federal  Register  will  be 
mailed  to  all  permittees  and  lessees  and 
will  be  available  at  Bureau  of  Land 
Management  field  offices. 

The  principal  author  of  this  final 
rulemaking  is  Robert  Alexander. 
Division  of  Rangeland  Resources,  j 

assisted  by  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291. 
It  has  also  been  determined  that  this 
rulemaking  will  not  have  a  significant 
negative  impact  on  a  substantial  number 
of  small  entities  under  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Changes  to  existing  regulations  made 
by  these  amendments  will  not 
significantly  affect  the  compliance 
burden  for  those  individuals  who  hold 
permits  or  leases  to  graze  livestock  on 
the  public  lands  under  the  jurisdiction  of 
the  Bureau  of  Land  Management. 

The  information  collection 
rquirements  contained  in  this 
rulemaking  were  submitted  to  the  Office 
of  Management  and  Budget  for 
clearance  under  44  U.S.C.  3507  and  have 
been  approved  and  assigned  clearance 
number  1004-0047. 

List  of  Subjects  in  43  CFR  Part  4100 

Administrative  practice  and 
procedure,  Grazing  lands.  Livestock. 
Penalties,  Range  management. 

Under  the  authority  of  the  Department 
of  the  Interior  Appropriations  Act  for 
Fiscal  Year  1985  (98  Stat.  1837).  Parts 
4100. 4130.  4140.  and  417a  Group  4100, 
Subtitle— B.  Chapter  U  of  Title  43  of  the 
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Code  of  Federal  Regulations  are 
amended  as  set  forth  below: 

|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 
October  17. 1985. 

PART  4100-{AMENDED] 

1.  The  note  that  appears  after  the  title 
to  Group  4100  is  amended  by  inserting 
the  phrase  "1004-0047."  between  the 
phrases  "1004-0041."  and  "1004-0051.". 

2.  The  authority  citation  for  Part  4100 
is  revised  to  read: 

Authority.  43  U.S.C  315.  315a-315r.  1701  et 
aeq.,  llSld,  unless  otherwise  noted  and  98 
Stat.  1837. 

3.  Section  4100i>-3  is  revised  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

S410ao-3    Authority. 
***** 

(g)  The  Department  of  the  Interior 
Appropriations  Act  for  Fiscal  Year  1985 
(Pub.  L  96-473.  98  Stat.  1837). 

§4100.0-8    [Amwidad] 

4.  Section  4100.0-5  is  amended  by 
adding  in  appn^riate  order  definitions 
of  the  following  terms: 

"  'Control'  means  being  responsible 
for  and  providing  care  and  management 
of  base  property  and/or  livestock." 

"  'Subleasing'  means  the  act  of  a 
permittee  or  lessee  entering  into  an 
agreement  that  either  (1)  allows 
someone  other  than  the  permittee  or 
lessee  to  graze  livestock  on  the  public 
lands  without  controlling  the  base 
property  supporting  the  permit  or  lease 
or  (2)  allows  grazing  on  the  public  lands 
by  livestock  that  are  not  owned  or 
controlled  by  the  permittee  or  lessee. 

5.  Section  4130.5  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to 
read: 

§4130.5    Ownership  and  Mentiflcatioi;!  Of 


(d)  WThere  a  permittee  or  lessee 
controls  but  does  not  own  the  livestock 
which  graze  on  the  public  lands,  the 
agreement  that  gives  the  permittee  or 
lessee  control  of  the  livestock  shall  be 
filed  with  the  authorized  officer. 

(e)  The  brand  and  other  identifying 
marks  on  livestock  controlled,  but  not 
owned,  by  the  permittee  or  lessee  shall 
be  filed  with  the  authorized  officer. 

6.  Section  4140.1  is  amended  by 
adding  a  new  paragraph  (a)(e]  to  read  as 
follows: 

§414ai    Acts prohtt>it«d on pubUciands. 

(a)  •  *  • 

(6)  Subleasing  as  defined  in  this 
subpart. 


7.  Section  4170.1-1  is  amended  by 
adding  a  new  paragraph  (d)  to  read: 

§4170.1-1    Penalty  for  viototions. 

(d)  Any  person  who  is  found  to  have 
violated  the  provisions  of  §  4140.1(a)(6) 
since  October  12. 1964,  shall  be  required 
to  pay  to  the  authorized  officer  the 
dollar  equivalent  value,  as  determined 
by  the  authorized  officer,  of  all 
compensation  received  for  the  sublease 
which  is  in  excess  of  the  sum  of  the 
established  grazing  fee  and  the  cost 
incurred  by  that  person  for  the 
installation  and  maintenance  of 
authorized  range  improvements.  If  the 
dollar  equivalent  value  is  not  received 
by  the  authorized  officer  within  30  days 
of  receipt  of  the  final  decision,  the 
grazing  permit  or  lease  shall  be 
cancelled.  Such  payment  shall  be  in 
addition  to  any  other  penalties  the 
authorized  officer  may  impose  under 
S  4170.1-l(a)  of  this  title. 
(FR  Doc.  85-28271  Filed  11-1-85;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  13 

Effactiva  Data  and  Text  of  tha  Qanaral 
Radlotalaphona  Operator  Ucanaa 
Raatricttva  Endoraamant 

aocncy:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUNNMARV:  This  Order  amends 
{  13.77(b).  of  the  Commission's  Rules  by 
changing  the  text  of  the  future  General 
Radiotelephone  Operator  License 
(GROL)  endorsement.  This  Order  also 
fixes  January  1. 1986.  as  the  initial  date 
that  the  endorsement  will  begin 
appearing  on  newly  issued  GROLs.  This 
Order  places  the  public  on  notice  that 
the  endorsement  will  appear  on  all  new 
GROLs  issued  after  December  31. 1985. 
and  clearly  invalidates  the  use  of  those 
new  GROLs  for  broacrcasting. 
EFFECnve  DATE:  December  5. 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C  20554. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Damon  Martin,  Field  Operations  Bureau. 
Washington.  D.C  20554,  (202)  632-7240. 
SUPPIfMENTARY  INFORMATION: 

List  of  Sid>jects  in  47  CFR  Part  13 

Commercial  radio  operators.  Radio. 

Order 

In  the  matter  of  Genera)  Radiotelephone 
Operator  License  Restrictive  Endorsement 


Adopted:  Octot>er  2a  1985. 
Released:  October  29, 1985. 

1.  In  this  Order,  the  Commission 
editorially  completes  §  13.77(b)  of  its 
Rules.  Section  13.77(b)  presently 
describes  a  restrictive  endorsement  that 
will  appear  on  every  future  card-form 
General  Radiotelephone  Operator 
License  (GROL).  However,  pursuant  to 
General  Docket  83-322,  the  Rule 
purposely  omits  the  date  that  the 
endorsement  will  first  be  printed  on 
GROU. 

2.  Docket  8a-322,  released  May  3. 
1984.  delayed  the  endorsement  ft-om 
being  printed  on  GROLs  until  certain 
modifications  in  Rule  §§  90.433  and 
94.103  became  effective.  •  Those 
modifications,  stressing  station  owner 
and  licensee  operational  responsibilities 
and  encouraging  the  use  of  industry- 
certified  technicians,  are  now  effective. 
Accordingly,  this  Order  completes  Rule 
S  13.77(b)  by  specifying  January  1. 1986, 
as  the  date  that  the  endorsement  will 
first  appear  on  original  GROLs. 

3.  The  text  of  the  endorsement  will 
appear  on  all  new  GROLs  issued  after 
IJecember  31. 1965,  and  in  Rule 

S  13.77(b).  We  have  amended  the 
endorsement's  text  according  to  the 
attached  Appendix.  In  addition  to  listing 
which  radio  operations  the  GROL 
authorizes,  the  text  will  now  specify  that 
the  GROL  is  invalid  for  broadcasting. 
This  editorial  amendment  does  not 
change  the  endorsement's  meaning.  The 
restrictive  GROL  endorsement  is  meant 
to  discourage  broadcast  personnel  from 
applying  for  uimecessary  GROLs  by 
clarifying  that  the  GROL  does  not 
authorize  broadcast  operations.* 

4.  The  current  GROL  endorsement 
only  lists  which  radio  operations  the 
GROL  authorizes.  To  discourage 
broadcasters  from  applying  for 
unnecessary  GROLs,  the  text  of  the 
GROL  endorsement  is  hereby  amended 
to  prohibit  broadcasting,  according  to 
the  attached  Appendix 

5.  This  Order  assures  that  all  new 
GROLs  issued  after  December  31, 1985, 
will  not  confer  tmy  broadcasting 
authority.  Section  13.77(b)  of  the 
Commission's  Rules  is  also  hereby 
amended  according  to  the  attached 
Appendix  to  reflect  the  amended 
endorsement 

6.  No  substantive  changes  are  made 
herein  which  impose  additional  burdens 
or  remove  provisions  relied  upon  by 
either  the  pubhc  or  licensees.  We 
conclude  that  the  revisions  will  serve 


>  Se«.  General  Docket  B3-322.  48  FR  20SM.  May 

IS.  1884.  at  paragraphs  4^-45. 
*  See,  General  DockH  83-322  at  paragraph  45. 
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the  public  interest  by  providing  them 
with  an  updated,  accurate  rule  text 

7.  Because  tliis  amendment  does  not 
affect  the  privileges  of  commercial  radio 
operator  licensees,  it  only  constitutes  a 
minor  amendment  to  our  rules.  The 
public  is  not  likely  to  be  interested  in 
such  a  minor  amendment.  Therefore,  we 
find,  for  good  cause,  that  compliance 
^wi\h  the  notice  and  conunent  procedures 
of  the  Administrative  Procedure  Act  is 
unnecessary.  See.  5  U.S.a  553(b)(B). 

8.  Because  these  amendments 
clarifying  our  rules  merely  reflect  a  rule 
change  that  has  already  been  approved 
by  the  Commission  in  a  previous  Report 
and  Order,  we  Bnd,  for  good  cause,  that 
the  effective  date  requirements  of  the 
Administrative  Procedure  Act  are 
mapplicable.  See,  5  U.S.a  553(d). 

9.  Since  a  general  Notice  of  Proposed 
Rulemaking  is  not  required,  the 
Regulatory  FTexibiKty  Act  does  not 
apply. 

10.  Therefore,  it  is  ordered  that, 
pursuant  to  sections  4(i}  and  303(r)  of 
the  Coramunicatioits  Act  of  1934,  as 
amended,  and  1 0.231(d)  of  the 
Commission's  rules,  §  13.77(b)  of  the 
FCC  Rules  and  Regulations  is  hereby 
amended  as  set  forth  in  the  attached 
Appendix,  effective  December  5, 1985. 

11.  For  further  information  on  this 
Order.  cfoOatct  Damon  Martin.  Field 
Operations  Bureau  (202)  632-7240. 

Federal  Commtuii cations  Commission. 
Edward  J.  Minkel, 
Managiug  Director. 

Appemfix 

Part  13  of  Title  47  of  the  Code  pf 
Federal  Regulations  is  amendedas 
follows: 


PART  13-{AMENf)E0) 

1.  The  authority  citation  for  Part  13 
continues  to  read: 

Authority:  Sees.  4,  303.  48  Stat.  1066. 1082 
as  amended;  47  U.&C  154,  303.  anless 
otherwise  noted. 

2.  In  S  13.77.  paragraph  (b)  is  revised 
to  read  as  follows: 


913.77    Required 


(b)  All  General  Radiotelephone 
Operator  Licenses  issued  after 
December  31, 1985,  shall  bear  the 
following  endorsement: 

This  license  confers  authority  to  operate 
hcensed  radio  stations  in  the  Aviation, 
Marine  and  International  Fixed  Public  Radio 
Services  only.  This  authority  is  sabfect  to: 
any  endorsement  placed  upon  this  license; 
FCC  orders,  rules  and  regulations;  United 
States  statutes;  and  the  provisions  of  any 
treaties  to  which  the  United  States  is  a  party. 
This  license  does  not  confer  any  aothority  to 
opecate  broadcast  stations.  It  is  Aot 
assignable  or  transferable. 

[FR  Doc.  85-26259  Filed  11-1-85;  8:45  ami 

BIUJNQ  CODE  6712-Ol-M  J 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheiic 
Administration 

50  CFR  Part  28S 

[Docket  No.  5032»-5115] 

Atlantic  Tuna  Fisheries 

Correction 

In  FR  Doc.  85-25436,  begirming  on 
page  43396,  in  the  issne  of  FViday, 
October  25, 1985,  make  the  foHovring 
correction: 


On  page  45400^  in  dw  first  column,  in 
§  285.4  the  paragraph  designated  as 

(e)(1)  is  correctly  redesignated  as  (e)(2), 
and  a  new  (e)(l]  is  correctly  added  to 
read  as  follows: 

§2S5.4    [Corrected] 

(e)*** 

(1)  Guard  Channel  16.  VHF-FM  if  so 
equipped; 


50CFR  Part 663 

[Docicet  No.  411S5-5175] 

Pacific  Coast  Groundfish  Fishsry 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  fishing  restriction; 
correction. 

summary:  This  document  corrects  an 
error  of  geographic  location  which  was 
repeated  three  times  in  the  notice  of 
fishing  restrictions  for  the  Pacific  Coast 
Groundfish  Fishery,  published  October 
9. 1985,  50  FR  «159. 

FOR  FURTHER  INFORMATION  CONTACT: 
RJV.  Schmitten,  206-526-6150.  E.C 
Fullerton.  213-548-2575.  or  the  Pacific 
Fishery  Management  Council.  503-221- 
6352. 

In  FR  Doc  85-24170.  on  page  41160. 
"Cape  Blanco"  is  corrected  to  read 
"Coos  Bay"  where  it  appears  m  the 
following  places: 

1.  Ccrfmnn  2.  paragraph  f4Ma).  line  8; 

2.  Column  3,  paraffrapb  (4)(b).  line  2; 

3.  Column  3.  paragraph  (4)(c),  hnes  8 
and  a 

(FR  Doc.  85-28254  FHed  H-f^  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  tt>ese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maidng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart70 

Voluntary  Standard*  and  Grade*  for 
Poultry 

Correction 

In  FR  Doc  85-25383,  beginning  on  page 
43204,  in  the  issue  of  Thursday,  October 
24, 1985,  make  the  following  corrections: 

(1)  On  page  43204,  in  the  first  column, 
in  the  seventeenth  line  horn  the  bottom 
of  the  page,  "poulty"  should  read 
"poultry";  also  in  the  first  column,  in  the 
sixth  line  from  the  bottom,  "tis"  should 
read  "this".  And  in  the  third  column,  in 
the  third  line,  "poutry"  should  read 
"poultry". 

(2)  On  page  43205,  In  the  first  column, 
in  the  first  paragraph,  in  the  eighth  line, 
"merketing"  should  read  "marketing"; 
also  in  the  first  paragraph,  in  the 
fifteenth  line,  "maiidng"  should  read 
"marketing".  And  in  the  second 
paragraph,  in  the  seventh  line,  insert 
"and"  between  "rapidly"  and 
"accurately". 

§70.1    [ConvctmJ] 

(3)  On  page  43206,  in  the  first  column, 
in  S  70.1.  in  the  sixth  line,  "traches" 
should  read  "trachea". 

§70.15  (Corrected] 

(4)  In  the  same  column,  in  §  70.1S(c), 
in  the  third  line,  insert  "pound"  between 
"quarter"  and  "or". 

§70.80    [Corrected] 

(5)  In  the  second  column,  in  S  70.80.  in 
the  eighteenth  line,  insert  "bulk" 
between  "large"  and  "containers";  and 
following  the  paragraph,  insert  five 
asterisks. 

§70.210    [Corrected] 

(6)  On  page  43207,  in  the  first  column, 
in  §  70.210(e)(2),  in  the  fifth  line,  insert 
"two"  between  "make"  and 
"approximately". 


§70.220    [Corrected] 

(7)  In  the  same  column,  following 

i  70.220(e).  insert  five  asterisks  after  the 
table. 

On  the  same  page,  in  the  second 
column,  in  the  second  line,  "that"  should 
read  "than";  and  in  the  eighth  line 
remove  "the". 

{70J221    [Corrected] 

(8)  In  the  same  column,  in  {  70.221(e). 
in  the  second  line,  "provide"  should 
read  "provided". 

§70.222   [CorrMted] 

(9)  On  the  same  page,  in  the  third 
column,  in  §  70.222(c).  in  the  fourth  line, 
"lilum"  should  read  "ilum". 

§70.235    [Corrected] 

(10)  On  page'43208,  in  the  second 
column,  in  {  70.235,  the  second 
paragraph  designated  as  "(c)"  is 
correctly  designated  as  "(d)",  and  in  the 
first  line  of  paragraph  (c).  the  first  word 
should  read  "Poultiy", 

BIUJNQ  CODE  1S0»41-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlntotratloii 

14CFRPart39 

[Docket  No.  85-NM-1 14-AD] 

Airworthines*  Directives;  Boeing 
Model  747  Serie*  Airplane* 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  an  existing  airwortfiiness 
directive  (AD)  which  currently  requires 
installation  of  a  low  Nl  engine  rpm 
caution  indication  on  the  pilots'  forward 
panel  on  Boeing  Model  747  airplanes 
poWered  by  Pratt  ft  Whitney  IT9D. 
General  Electric  CF8,  and  Rolls  Royce 
RB211  engines.  Since  issuing  the  AD,  the 
FAA  has  determined  that  the  Rolls 
Royce  RB211-524  engines  installed  on 
the  Boeing  Model  747  series  airplanes 
will  operate  satisfactorily  in  icing 
conditions  and  do  not  require  the  low 
Nl  engine  rpm  caution  indication. 
Therefore,  this  proposal  would  amend 
the  AD  by  removing  the  Model  747 
airplanes  equipped  with  Rolls  Royce 


RB211-524  engines  from  the  requirement 
to  install  a  low  Nl  indication. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal  - 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-114-AD,  17900 
Pacific  Highway  South.  C-68986,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
upon  request  from  the  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707.  Seatde,  Washington  98124- 
2207.  This  information  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle.  Washington,  or  the  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South.  Seattle, 
Washington. 

RM  FURTHER  INFORMATION  CONTACH 
Mr.  Kanji  K.  PateL  Propubion  Branch. 
ANM-140S;  telephone  (206)  431-2973. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPUEMENTARV  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
amendment  to  the  existing 
airworthiness  directive  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  s]>ecified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Adminis^tor  before  taking  action  on 
the  proposed  amendment  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  wiU  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerning  the  subsistence  of 
the  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
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by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel.  Attention: 
Airworthiness  RatB  Docket  No.  aS-NM- 
114-AD.  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  9818a 


Airworthiness  Directive  (AD)  84-02- 
05,  Amendment  39-4798  [49  FR  3451  ^ 
requires  revisions  to  the  limitations 
section  in  tlie  PAA-approved  Boeing 
Model  747  Airphine  Flight  Manual 
(AFM)  and  installation  of  a  low  Nl 
engine  rpm  csuKon  indication  on  the 
pilots"  forward  panel.  The  AD  was 
issued  to  clarify  operation  of  the  thermal 
anti-icing  procedure,  ensure  that  a 
specified  mininiura  Nl  rpra  is 
maintained  during  icing  conditions,  and 
expand  the  definition  of  icing 
conditions.  Activation  of  the  low  Nl  rpm 
indication  cautions  the  flight  crew  of 
engine  operations  at  a  lower  Nl  than 
required  for  icing  conditions. 

Recently,  the  Civil  Aviation  Authority 
(CAA)  of  Great  Britain  has  approved 
operations  of  the  RB211^24  engine  at 
idle  power  of  22.0%  Nl  during  descent  in 
icing  conditions.  The  CAA  approval  has 
been  accepted  by  Ibe  FAA.  New 
Eogiand  Regioa-  and  to  reflect  this 
change,  the  engiiie  Type<;ertificate  Data 
Sheet  was  revised  To  account 'for  the 
instaUatian  effects,  service  bleed, 
electrical  load,  and  the  airplane    . 
operational  envelope,  the  Boeing 
Company  has  suboitted  substantiation 
data  which  shows  that  the  engine  speed 
under  all  operating  conditions  will  not 
drop  below  22.0*  Nl  rpm.  This  negates 
the  need  to  require  installation  of  a  low 
Nl  rpm  indicatioD  in  the  cockpit  of  the 
Boeing  Model  747  airplanes  equipped 
with  Rolls  Royce  RB211-624  ei^ines. 
Therefore,  the  FAA  is  [uoposing  to 
amend  AD  84-02-06  by  removing  the 
Boeing  Model  747  airplanes  equipped 
with  RB211^524  engines  from  the 
requiresoent  to  install  a  low  Nl 
indicatian  on  the  pilots'  forward  paneL 
Presently,  there  are  no  U5.  registered 
Model  747  airplanes  equ^iped  with  Rolls 
R<q^ce  RB211-524  engines.  Therefore, 
this  proposed  AD  would  have  no  cost 
impact  on  U.S.  operators.  However, 
there  are  a  total  <rf  fifty-two  Model  74r8 
equipped  widi  RB211-S24  engines  in 
service  worldwide.  Of  these,  eight  have 
been  delivered  to  operators  with  the  low 
Nl  indication  system  installed  in 
production  by  the  Boeing  Company. 
Under  the  current  AD.  if  any  of  the 
remaining  forty-four  airplanes  were  to 
be  registered  in  the  U.S.  they  would  be 
required  to  comply  with  the  AD.  ITiis 
proposed  amendment  would  relieve 
those  airplanes  from  that  requirentent. 


For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document: 
(1)  Involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
ProceAires  (44  FR  11034;  February  28, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  sigBificant  ecoaomic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Model  747 
airplanes  are  operated  by  small  entities. 
A  copy  of  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Proposed  Amendment 
PART  39— {AMENDED} 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviabon  Administation 
proposes  to  amend  f  39J9  <rf  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4{a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  aod  14  CFR  ll.sa 

2.  By  amending  AD  82-04-05, 
AmenAnent  39-4798  (49  FR  3451),  by 
revising  paragraph  B.  to  read  as  follows: 

"B.  For  airplanes  equipped  with  Pratt  & 
Whitney  JT9D  w  General  Electric  CF  6 
engines,  to  alert  the  fTight  crew  of  engine 
operation  at  a  lower  Nl  than  rejjuired  for 
icing  condiUon.  install  a  LOW  Nl  rpm 
caution  indication  gystem  as  foriows: 

Within  24  moatha  &om  th«  effective  date  of 
this  AD,  unless  already  accampli^hed. 
provide  "LOW  Nl"  tndication  that  will  alert 
the  Bight  ciew  that  the  nacetfe  anti-ice  it 
"ON"  and  Nl  is  less  that  45  percent  Nl  below 
10,eoe  feet  and  is  less  than  50  percent  Nl 
above  10,000  feet  altitude. 

Note.  "Pie  LOW  P*l  indication  may  be 
provided  by  incorporating  Boeini}  Service 
Bulletin  S/B  747-77-2080  for  airplanes 
equipped  with  IT9D  Pratt  &  Whitney  engine*, 
or  S/B  747-77-2063  for  airplanes  equipped 
with  General  Electric  CFft  eogineB. 

Both  service  bulletin*  have  been  approved 
by  the  FAA  and  were  released  on  February 
14, 1983.  The  service  bulletins  may  be 
obtained  from  the  Boeing  Connnercial 
Airplane  Company  at  the  following  addre.<»8: 
The  Boeing  CompaBy,  P.O.  Box  3707,  Seattle. 
Washington  98124." 

All  persons  affected  by  this  proposed 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Boeing 
CommerciaJ  Airplane  Company,  P.O.  Box 
3707.  Seattle.  Washington  90124-2207.  These 


documoBts  may  be  exammed  at  the  PAA. 
Northwest  Mountain  Region,  17900  PaciHc 
Highway  South.  Seattle,  Washington,  or  at 
the  Seattle  Aircraft  Certification  Office.  9010 
East  Marginal  Way  South.  Seattle. 
Washington. 

issued  in  Seattle.  Washington,  on  October 
28,1985. 

Charles  R.  Foster. 

Director,  Northwest  Mottntoin  Region. 
(ra  Doc.  85-26203  Fifed  11-1-85;  8:45  amj 
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14  CFR  Part  71 

(Airspace  Docket  No.  85-AGL-23] 

Proposed  Alteration  of  Transition 
Area>-Teli  City,  IN 

aoency:  Federal  Aviation 

Administraton  (FAA),  DOT. 

ACnoM:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  alter 
the  Tell  City.  Indiana,  transition  area  to 
accommodate  twin  engine  turbo  prop 
aircraft  operating  at  Perry  County 
Municipal  Airport. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
imder  visual  weather  conditions  in 
controlled  airspace. 

DATE  Comments  must  be  received  on  or 
before  December  9. 1985. 
AOORSSS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel.  AGLr-7.  Attn:  Rules  Docket  No. 
8S-AGLr-23.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenne.  Des  Plaines. 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace,  Procedures,  and 
Automation  Branch.  Air  Traffic  Division, 
Federal  Aviation  Admmistration.  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch.  Air  Traffic 
Division.  AGL-530.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018, 
telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION:  The 
present  transition  area  is  being 
expanded  to  accommodate  twin  engine 
turbo  prop  aircraft  utilizing  a  NDB 
Runway  31  approach  procedure.  The 


expansion  is  needed  to  ensure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  additional 
airspace  designated  will  be 
approximately  a  1.5  mile  radius 
expansion  and  an  additional  J&  mile 
expansion  to  the  southeast 

The  minimum  descent  altitudes  for 
this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  nile 
requirements. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  PAA  to 
acknowledge  receipt  of  their  conunents 
on  this  notice  must  submit  with  those 
conunents  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Etocket  No.  85-AGL-23."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
coraunications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  I^es  Region,  Office  of 
Regional  Coimsel.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 


(202)  426-8058.  Communications  must 
identify  the  notice  namb«r  of  this 
NHRM.  Persons  inlereeted  in  being 
placed  on  a  mailing  liet  for  future 
NPRKTs  should  alM  request  a  copy  of 
Advisory  Circnlar  Na  11-2.  wfaic^ 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regolations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near  Tell  Qty, 
Indiana. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2. 1965. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  R^^atory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
The  Proposed  Amendment 

PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71]  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  13S4(a),  1510: 
Executive  Order  10654;  49  US.C.  106(g) 
(Revised.  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

2.  By  amending  S  171.181  as  follows: 

Tell  City.  IN 

That  airspace  extending  upward  from  700 
feet  atxive  the  surface  within  a  6.5  mile 
radius  of  the  Perry  County  Municipal  Airport 
IN.  (lat.  38'01'04"  N..  long.  e6*4T27"  W):  and 
within  3  miles  each  side  of  the  109'  bearing 
from  the  Perry  County  Monicipal  Airport 
extending  from  the  6.5  mile  radius  to  8.5  mile* 
southeast 


issued  in  Dn  Ptalnes.  DUnoU.  on  Octoher 
21,1085. 

Paul  K.  Bohr. 

Director.  Great  Lakee  Regioa. 

[FR  D0&  85-28202  Piled  11-1-aS:  8HS  am] 


COHMODfTY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Parts  1. 33  and  190 

AnMndnMfin  to  Mhwiiuni  Financial 
and  RaMad  RaquirMnanI*  for  Futuras 


■iiuuwicaig  Muaais; 


Transactions 


Contract  Markets 
Associations,  Dsfautt  and 
CommodRy  Options 


:  Commodity  Futures  Trading 
Commission. 

actkm:  Futher  extension  of  comment 
period. 


:  On  August  5. 1985.  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Regbter  (1)  proposed 
amendments  to  the  minimmn  financial 
and  related  requirements  for  futures 
commission  merchants  ("FCMs")  and 
introducing  brokers  ("IBs")  (50  FR 
31612);  (2)  proposed  option  mai>gin 
guidelines  (50  FR  31625);  and  (3)  an 
advance  notice  of  proposed  rulemaking 
regarding  the  transfer  or  liquidation  of 
open  commodity  contracts  carried  by  a 
clearing  member  FCM  which  has 
defaulted  on  a  margin  obligation  (50  FR 
31623).  By  letters  dated  August  28  and 
August  29, 1965,  two  exchanges 
requested  a  sixty-day  extension  of  the 
comment  period  on  certain  of  the 
matters  published  for  comment  The 
Commission  subsequendy  extended  the 
comment  period  for  thirty  days  on  each 
of  the  above-referenced  matters,  to 
October  4, 1965  for  the  proposed  option 
margin  guidelines  and  to  November  4, 
1965  for  both  the  proposed  amendments 
to  the  minimum  financial  and  related 
requirements  for  FCMs  and  IBs  and  the 
advance  notice  of  proposed  rulemaking 
regarding  the  liquidation  or  transfer  of 
open  commodity  positions  carried  by  a 
defaulting  clearing  member  PCM. 

By  letters  dated  September  26  and 
October  la  1965,  an  exchange  requested 
a  further  extension  of  the  comment 
period  on  the  above-referenced  matters, 
noting  that  in  conjunction  with  other 
exchanges,  it  was  in  the  process  of 
gathering  data  essential  to  responding  to 
the  issues  raised  in  the  Commission's 
releases.  The  Commission  believes  that 
sufficient  time  has  been  provided  for 


Federal  Register  /  Vol.  sq  No.  213  /  Monday.  November  4.  1985  /  Proposed  Rules 


interested  parties  to  gather  data  in  order 
to  respond  to  the  proposals  discussed 
herein,  with  the  exception  of  the 
proposal  to  require  FCMs  to  calculate  a 
concentration  charge  in  computing  their 
adjusted  net  capital.  Accordingly, 
although  the  Commission  has  stated  that 
it  did  not  anticipate  granting  and  further 
extensions  of  time  on  any  of  the 
foregoing  matters,  upon  reconsideration 
and  a  review  of  comments  already 
received,  and  in  order  to  ensure  that  the 
Commission  has  all  relevant  information 
and  empirical  data  on  the  concentration 
charge  proposal  and  certain  other 
matters  specifically  addressed  in  this 
release,  the  Commission  has  determined 
to  grant  an  extension  of  the  comment 
period  on  that  one  aspect  of  the  August 
5  proposals  to  March  5, 1986,  which  is 
an  extension  of  four  months  beyond  the 
current  comment  period  expiration  date 
and  is  seven  months  fit>m  the  original 
publication  date. 

DATE  Notice  is  hereby  given  that  all 
comments  on  the  proposed 
concentration  charge  for  FtHMs  must  be 
submitted  by  March's,  1986. 
FOR  RMTNBI  WFOmUTlOW  CONTACT: 
Lawrence  &  Patent  Associate  Chief 
Counsel,  or  Gary  C.  Miller.  Assistant 
Chief  Accountant,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
NW.,  Washington,  D.C  20581. 
Telephone:  (202)  254-8955. 
SUFKaKNTARV  MFOfMUTKNI:  The 
proposal  to  require  FCMs  to  calculate  a 
concentration  charge  in  computing  their 
adjusted  net  t»pital  is  contained  in  the 
proposed  amendment  to  the 
introductory  text  of  paragraph  (c)(5)  of 
Rule  1.17,  a  proposed  new  paragraph 
(c)(e)  of  rule  1.17  and  a  proposed  new 
Rule  1.63.  50  FR  31612,  31614-18.  31621- 
23,  August  5, 1985.  Commenters  should 
address  the  concentration  charge  as 
proposed  in  the  August  5  release  during 
the  extended  comment  period.  However, 
the  Commission  also  requests  that 
commenters  respond  to  the  questions 
contained  in  the  this  release  which  have 
been  prompted  by  a  reconsideration  of 
the  issues  involved  and  certain 
comments  already  received.  The 
Commission  believes  that  the  possible 
modifications  to  the  concentration 
chiu^e  proposal  discussed  herein  may 
moderate  the  impact  of  the  rule  and  may 
be  used  in  developing  a  final  rule. 

1.  Credit  for  Excess  Equity 

The  Commission  recognizes  that,  all 
other  things  being  equal,  a  customer 
account  with  equity  in  excess  of  the 
minimum  margin  required  in  it  entails 
less  risk  to  the  carrying  FCM  than  a 
customer  accoimt  whidi  has  the 


minimum  required  margin  for  the 
positions  carried.  The  Commission 
therefore  believes  that  in  computing  a 
concentration  charge,  it  may  be 
appropriate  to  give  credit  for  excess 
equity  in  any  account  which  is  included 
in  the  preliminary  concentration  charge 
amount.  The  Commission  therefore 
requests  comment  on  how  best  to 
recognize  this  relationship,  whether  by  a 
full  or  partial  credit  for  such  excess 
amount,  and  whether  such  credit  should 
serve  to  reduce  the  number  of  contracts 
carried  at  the  account  level  or  be 
applied  at  the  conclusion  of  the 
concentration  charge  computation.  Also, 
commenters  should  address  the 
appropriate  margin  levels  to  use  in 
computing  the  amount  of  an  excess 
equity  credit  Should  the  margin  levels 
be  the  clearing  house  or  exchange 
levels,  or  the  FCM's  own  levels,  and. 
where  applicable,  should  the  higher 
rates  for  the  general  public  (as  opposed 
to  floor  traders)  be  used  for  all  accounts 
in  the  computation? 

2.  Hedge  Accounts 

The  Commission  specifically 
requested  comment  in  the  August  5 
release  as  to  whether  there  should  be  a 
adjustment  in  the  concentration  charge 
computation  for  bona  fide  hedge 
positions,  and  commenters  were 
requested  to  include  a  procedure  to 
verify  the  hedge.  Some  commenters 
indicated  that  they  believe  the  accounts 
of  hedgers  constitute  less  risk  to  firms 
than  equivalent  accounts  of  speculators, 
because  hedgers  presumably  have 
possession  of  offsetting  property, 
contracts  or  obligations  which  are 
experiencing  gains  or  losses  which 
offset  the  losses  or  gains  being  reflected 
in  their  accounts  at  the  FCM.  or  that 
hedgers  have  access  to  credit  lines  so 
that  they  can  satisfy  their  obligations  to 
the  FCM  without  having  to  liquidate  the 
hedged  item.  Some  commenters 
therefore  have  suggested  that  the 
accounts  of  hedgers  be  excluded  from 
the  concentation  computation.  The 
Commission  still  believes  that  it  would 
be  difficult  to  verify  the  existence  of  the 
items  which  are  being  hedged  and 
fflrthermore,  in  the  event  of  a  margin 
default,  the  FCM  would  not  normally  be 
in  possission  of  the  hedged  items  and 
would  therefore  be  at  risk  for  the  entire 
defaulted  amount.  However,  if  the 
hedged  items  or  warehouse  receipts  for 
such  items  were  in  the  control  of  the 
FCM.  or  if  they  consitituted  cover  of 
proprietary  positions  under  Rule  1.17. 
such  circumstances  might  constitute 
adequate  hedge  verification.  The 
Commission  therefore  urges  commenters 
to  consider  the  effect  of  eliminating 
positions  from  the  concentration 


calculation  where  the  positions 
constitute  bona  fide  hedges^f  items 
within  the  FCM's  control.  Consideration 
should  also  be  given  to  the  effect  of  a 
partial  credit  for  hedge  positions  where 
the  hedged  item  is  not  within  the  FCM's 
control.  The  Commission  notes  that 
while  hedge  margins  set  by  exchanges 
are  less  than  those  for  non-hedge 
positions,  the  hedge  margins  are  not 
zero,  and  periiaps  a  partial  credit  in  line 
with  the  relationship  of  hedge  to  non- 
hedge  margin  could  be  considered. 
Commenters  should  calculate  the  effects 
of  hedge  credits  of  75,  50  and  25  percent 
where  the  hedged  item  is  not  within  the 
FCM's  control.  Furthermore, 
commenters  are  requested  to  consider 
whether  the  credit  should  serve  to  i 

reduce  the  nimiber  of  contracts  carried    ' 
at  the  account  level  or  be  applied  at  the 
conclusion  of  the  concentration  charge 
computation. 

3.  Omnibus  Accounts. 

Omnibus  accounts  of  registered 
FCMs.  it  has  been  argued  by  some 
commenters.  pose  less  risk  to  carrying 
FCMs  than  do  accounts  of  single 
customers,  in  that  registered  FCMs  are 
regulated  entities  whose  obligations  are 
supported  by  a  net  capital  requirement 
and  whose  operations  are  subject  to 
commodity  industiy  self-regulatory 
organization  audit  and  financial 
surveillance  programs.  The 
Commission's  proposed  concentration 
charge  provides  no  special  relief  for 
omnibus  accounts  of  registered  FCMs, 
as  opposed  to  accounts  of  other 
customers  carrying  the  same  positions. 
The  Commission  requests  comment  on 
the  advisability  and  potential  impact 
upon  the  proposed  concentration  charge 
of  excluding  omnibus  accounts  of 
registered  FCMs  from  the  concentration 
charge  computation.' Also,  in  the  case  of 
an  FCM  which  has  been  established 
principally  to  clear  the  trade  for  its 
parent  firm  and  other  affiliated  entities, 
the  Commission  requests  comment  on 
the  advisabihty  and  effect  of  excluding 
the  accounts  of  the  parent  firm  and 
affiliated  entities  from  the  concentration 
charge  computation. 

4.  Scale-up  Factor  ' 

The  proposed  rule  specifies  that  an 
aggregation  be  performed  of  a  firm's 
long  customer  positions  and  of  a  firm's 
short  customer  accoimt  position,  and 
that  only  the  greater  of  the  long  or  short 
aggregations  be  multiplied  by  tiie 
standard  fluctuation  factor  in  computing 
the  preliminary  concentration  charge.  A 
scale-up  factor  would  then  be  applied  to 
the  preliminary  concentration  charge 
based  on  the  percentage  of  the 
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preliminaiy  chaise  amount  coatrotled 
by  the  largest  iikbvidoal.  Some 
commenten  have  pointed  out  that  die 
proposal  woukl  not  take  into  account 
conoentratkms  in  the  side  (long  or  short) 
with  the  lesser  number  of  posttioos.  and 
may  lead  to  little  or  no  conoentratioa 
charge  in  situations  where  a  firm's  real 
conoentration,  and  hence  risk,  is  on  the 
lesser  side.  For  example,  a  computation 
for  a  firm  with  1000  short  contracts  and 
1001  long  contracts,  where  the  1000 
short  contracts  are  all  hrid  by  one 
customer  and  ttie  1001  long  contracts  are 
held  by  100  customers  would  lead  to  no 
concentration  charge.  This  may  not 
adequately  address  the  true  risk 
involved.  The  Commission  beUeves  that 
its  may  be  appropriate  to  base  the 
determination  of  the  scale-up  factor  to 
be  used  In  the  concentration 
computation  upon  the  percentage  held 
by  the  largest  customer,  regardless  of 
whether  the  practicular  largest 
customer's  positions  were  on  the  long 
side  or  the  short  side,  and  requests 
comment  as  to  the  effect  of  such  a 
change  in  the  proposal  which  could 
cause  an  increase  in  the  concentration 
charge  in  circumstances  such  as  those 
cited  above. 

Some  oommenters  noted  that  the 
scale-up  factor  provides  a  concentration 
charge  for  small  non-concentrated 
account  positions,  when  those  small 
account  positions  are  carried  by  a  firm 
also  carrying  large,  ccmcentrated 
account  positions  (for  the  same 
commodity  group).  That  is.  for  a  ^ven 
group  of  small  non-concentrated 
account  positions,  the  scale-up  factor 
may  result  in  a  zero  concentration 
charge  where  a  firm  has  no  large, 
concentrated  account  positions  and  a 
considerable  concentration  charge 
where  account  positions.  Some 
commenters  questioned  whether  it  was 
the  Commission's  objective  to  provide  a 
concentration  charge  against  smaH  non- 
concentrated  account  positions,  and 
noted  that  the  scale-up  factor,  as  noted 
above,  may  penalize  a  firm  for  carrying 
concentrated  account  positions,  even 
though  it  would  seem  there  is  no 
"concentration"  risk  associated  with 
such  positions.  Hie  Commission 
requests  further  comment  concerning  tfie 
application  of  tfie  scale-up  factor  in 
different  circumstances. 

5.  Classification  of  Floor  Traders  as 
"Customers" 

The  Commission's  regulations 
cuirently  classify  floor  traders  as 
"customers"  and  hence  die  accounts  of 
floor  traders  are  included  along  with  all 
other  types  of  customers  in  custonm 
segregated  funds,  and  given  the 
protection  afforded  by  section  4d(2)  of 


the  Commodity  Bxdiange  Act  (7  U.S.C 
6d(2)  (1S82)).  The  staff  observes  Oiat  in 
the  failure  of  Vdume  Investois 
Corporation  it  would  have  been  to  die 
immediate  advantage  of  the  non- 
defaulting  customers,  odier  than  floor 
traders.  If  die  accounts  of  floor  traders 
were  exchided  from  segregatton  or  were 
segregated  separately  fanm  general 
customers.  This  is  because,  had  floor 
traders  been  cxduded.  Vt^ime's 
customer  segregated  margin  account  at 
dw  COMBX  aearln«  Association 
("CCA")  would  not  have  been  subject  to 
use  by  CCA  and  there  then  would  have 
been  sufficient  foods  to  transfer  the 
customer  acooonts  to  other  PCMs.  The 
Commission  wishes  comment  on 
whether  floor  traders  should  be 
excluded  from  die  definition  of 
"customers"  and  therefore  the  accounts 
of  floor  traders  exchided  tram 
segregated  customer  funds  within  the 
Commission's  regulatians.  Commenters 
should  address  what  other  rules  would 
have  to  be  amended  if  this  modification 
were  mads  and  what  other  advantages 
or  disadvantages  mi^t  flow  dierefrom. 

6.  Reportable  IVaders 

The  Commission's  prq;NMal  stated 
that  a  concentration  oomputatiaa  must 
be  done  by  an  FCM  on  a  onniBodity-by- 
commodity  basis  for  each  commodity  for 
which  the  FCM  was  carrying  at  least 
one  account  containing  an  amount  of 
positions  at  or  above  £he  reportable 
level  after  applying  the  permitted  offsets 
set  forth  in  the  proposal  The 
Commission  believes  that  it  might  be 
approriate  to  raise  that  threshold 
number  of  accounts,  provided  the  total 
positions  carried  by  an  FCM  in  that 
commodity  did  not  exceed  some 
specified  percentage  of  total  open 
interest  *rhe  Commission  therefore 
requests  comments  as  to  the  effect  of 
raising  the  threshold  of  accounts  at  or 
above  the  reportable  level  needed  to 
trigger  a  concentration  computation  for 
a  partiailar  commodity  in  the  case  of 
options  as  well  as  futures. 

7.  Standard  Fhictaiatioa  Factor 

Certain  commenters  have  suggested 
that  the  proposed  standard  fluctuation 
factor  (proposed  Rule  1.63)  would  be  too 
high  during  certain  periods  in  the  past 
The  proposal  caUed  for  a  standard 
fluctuation  factor  using  a  mean  plus 
three  standard  deviations.  The 
Commission  also  requests  diat 
commenters  assess  the  impact  of  using  a 
standard  fluctuation  factor  using  a  mean 
plus  two  standard  deviations. 

As  the  Commission  stated  in  its 
August  S  release,  it  is  interested  in 
having  FCMs  apply  die  proposed 
concentration  charge  to  die  accounts 


whidi  they  are  carrying  and  sharing 
these  results  of  the  computation  with  us. 
The  Commission  remains  Interested  in 
that  and  is  also  interested  in  having 
commenters  ose  this  addidonal  time  to 
assess  die  effiect  of  the  alternatives  to 
the  August  5  proposal  discussed  herein. 
The  Commission  will  also  consider  a 
discossioa  of  whether  the  besiG  capital 
requirement  which  Is  based  on  four 
percent  of  scgiegaled  foods  creates  s 
disincentive  to  collect  additional  margin 
because  of  the  concomitant  effect  on 
capital  and  how  this  may  affect  a 
concentration  charge.  Commenters  who 
favor  a  change  in  the  basic  capital 
requirement  shouM  include 
computations  demonstrating  die  effect 
of  any  sudi  change  on  the  concentration 
charge,  and  commenter  who  favor 
treating  the  concept  of  oonoentratian  in 
the  basic  capital  requirement  as 
opposed  to  a  charge  against  a  firm's 
capital  should  also  JnnlnH^  comparative 
data  on  that  issue.  Further,  the 
Commission  will  also  consider 
comments  as  to  how  any  capital  rule 
amendments  would  be  reflective  of  or 
influenced  by  any  conclusions  which 
may  be  drawn  with  respect  to  insurance 
of  customer  accounts.  Any  alternative 
calculations  should  be  supported  by 
impact  data  using  a  representative 
sample  of  firaie.  The  Commisakm 
believes  that  this  coo^iarative  data  will 
aid  its  ultimate  determination  on  the 
question  of  capital  The  Commission 
therefore  welcomes  wrritten  comments 
from  all  interested  parties  who  have  not 
yet  submitted  any  wrritten  comments, 
and  invites  those  who  already  have 
submitted  written  comments  to 
supplement  their  prior  submissions  in 
li^t  of  the  items  discussed  herein.  The 
Commission  also  encourages  interested 
parties  to  share  their  impact  data  with 
the  Commission  as  it  is  developed  rather 
than  waiting  until  die  deadline. 

Issued  in  Waslungton.  DC  on  October  30, 
1985,  by  tiie  Comraissioa 
)«an  A.  Wabb, 

Secretary  to  the  Commission. 
[PR  Doc.  85-28239  Hied  11-1-BS:  8:45  am) 
BnuNe  ooec  ssct-et-ii 


17  CFR  Parte  Y4S  and  146 
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AQENCV:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 


:  The  Coounodity  Futures 
Trading  Commission  proposes  to  revise 
its  regulations  governing  requests  for 
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Commission  records  under  the  Freedom 
of  Information  Act  (TOIA")  and 
petitions  for  confidential  treatment  of 
records  submitted  to  the  Commission. 
These  revisions  are  designed  to  clarify 
the  procedures  for  submitting  and 
processing  FOIA  and  confidential 
treatment  requests  and  to  reflect  recent 
developments  in  federal  case  law.  The 
Commission  is  also  proposing  to  make 
one  amendment  to  its  Privacy  Act 
regulations. 

DATi:  Comments  must  be  received  on  or 
before  January  3. 1986. 

AOORESS:  Comments  should  be  sent  to 
the  Commodity  Futures  Trading     • 
Commission.  2033  K  Street.  NW.. 
Washington.  D.C  20581.  Attention: 
Secretariat. 


FOU  FWOMCII  ■yOWMATlOW  CONTACT 

Daniel  S.  Goodman,  Esq..  or  Tena  Friery. 
Office  of  General  Counsel.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  20581.  Telephone  (202)  254- 
9880. 

SUPPiEMCNTARV  MFOmiATION: 

1.  Requests  for  Commisdon  Records 

One  purpose  of  the  proposed 
regulations  is  to  differentiate  between 
requests  for  "public  records,"  defined  ss 
records  generally  available  from  the 
Commission  office  or  division  that 
maintains  those  records,  and  requests 
for  "nonpublic  records."  Section  145.0(c) 
of  the  proposed  rules  contains  a  list  of 
Commission  records  that  the 
Commission  has  determined  should  be 
generally  available  to  the  public  and 
identifies  the  offices  from  which  the 
records  are  available. '  Proposed  S  145.2 
has  been  revised  to  list  those 
Commission  records  that  the  FOIA 
requires  to  be  made  available  to  the 
public.  The  changes  in  85  145.4. 145.5. 
and  145.8  would  reflect  the  distinction 
between  public  and  nonpublic  records. 
Section  145.3  would  be  deleted. 

Requests  for  nonpublic  records 
pursuant  to  the  FOIA  must  be  made  m 
writing  in  accordance  with  the 
provisions  of  proposed  §  145.7.*  While 


'  These  records  are  available  from  the 
Commission  divisions  indicated,  at  2033  K  Street, 
NW,  Washington,  DC  aBSl,  or.  in  the  case  of 
records  available  from  Commission  regional  offices, 
at  the  addresses  listed  in  |  145.6. 

'On  rare  occasion,  a  record  that  would  normally 
be  considered  a  "public  record."  such  as  a  comment 
on  a  proposed  rule.  Is  submitted  to  the  Commission 
subject  to  a  request  for  confidential  treatment. 
Under  the  proposed  rules,  the  Commission  would 
continue  to  treat  such  records  as  "nonpublic 
records"  and  release  them  to  the  public,  if  at  all. 
only  upon  consideration  of  a  FOIA  request 
submitted  pursuant  to  }  145.7. 


this  section  would  substantially  revise 
the  language  of  current  {  145.7,  the  basic 
procedure  for  requesting  nonpublic 
records  would  remain  essentially  the 
same. 

Proposed  SS  145.7  (b)  and  (c)  are 
designed  to  emphasize  the  importance  of 
making  all  FOIA  requests  in  writing  and 
addressing  them  to  the  Assistant 
Secretary  of  the  Commission  for  FOI. 
Privacy  and  Sunshine  Acts  Compliance. 
Section  145.7(c)  would  specify  that 
misdirected  FOIA  request  would  not  be 
considered  as  having  been  "received" 
by  the  Commission,  for  such  purposes  as 
processing  deadlines  or  requests'  appeal 
rights,  until  the  requests  were  actually 
received  by  the  Assistant  Secretary. 
Under  S  145.7(d).  requested  records 
would  have  to  be  described  with  enough 
specificity  to  enable  them  to  be  located 
by  Commission  staff.  FOIA  requests  are 
encouraged  to  supply  names,  dates,  and 
detailed  subject  matter  descriptions  to 
assist  the  staff  ;a  retrieving  records  that 
will  be  of  use  to  the  requesters. 
Proposed  S  145.7(e)  would  make  it  clear 
that  the  Commission  has  no  obligation 
either  to  create  new  records  in  response 
to  a  FOIA  request  or  to  search  for 
documents  not  in  existence  on  the  date 
the  FOIA  request  is  received. 

As  under  the  present  regulations,  the 
responsibility  for  issuing  an  initial 
determination  with  respect  to  a  FOIA 
request  would  rest  with  the  Assistant 
Secretary  of  the  Commission  for  FOI, 
Privacy  and  Sunshine  Acts  Compliance. 
Proposed  S  145,7(g)(l)  would,  however, 
make  explicit  the  practice  of  the 
Assistant  Secretary,  in  reaching  this 
determination,  to  consult  with  the 
Commission  offices  and  divisions  in 
possession  of  the  requested  records. 
Section  145.7(g)(1)  would  also  codify  the 
frequent  Commission  practice  of 
furnishing  requested  documents  on  a 
piecemeal  basis,  as  they  become 
available. 

Two  SS  (145.7(h)  and  145.7(i))  of  the 
Commission's  current  FOIA  regulations 
have  been  deleted  from  the  proposed 
regulations  as  unnecessary  in  light  of 
the  statutory  deadlines  imposed  by  the 
FOIA.  see  5  U.S.C.  552(a)(6). 
Circumstances  that  may  cause  a  delay 
in  the  processing  of  a  FOIA  request  are 
enumerated  in  proposed  S  145.7(g)(3). 

The  procedure  for  obtaining 
administrative  review  of  an  initial 
denial  of  a  FOIA  request  is  set  forth  in 
proposed  S  145.7(h).  Two  changes  in  the 
appeal  procedure  should  be  noted.  First, 
under  the  present  rules,  the  Office  of 
General  Counsel  reviews  all  FOIA 
appeals  and  presents  a  recommendation 
to  the  Commission  whether  the  initial 
determination  should  be  affirmed. 


modified,  or  reversed.  Under  the 
proposed  rules,  the  Commission  would 
delegate  the  authority  to  decide  FOIA 
appeals  to  the  General  Counsel. 

The  Commission  believes  that  this 
delegation  of  authority  would  be  in  the 
public  interest,  because  it  would  enable 
the  administrative  review  process  to  be 
carried  out  more  expeditiously.  It  is 
expected,  however,  that  the  General 
Counsel  would  refer  appropriate  cases 
involving  significant  or  controversial 
issues  to  the  Commission  for  decision. 
See  proposed  S  145.7(h)(6)(D). 

The  second  change  in  the  FOIA 
appeal  procedure  is  related  to  the 
proposed  changes  governing 
confidential  treatment  requests.  If  a 
FOIA  requester  seeks  information 
submitted  to  the  Commission  by  a 
person  who  requested  confidential 
treatment  for  that  information  under 
proposed  S  145.9.  the  submitter  would 
be  permitted  to  file  a  written  response  to 
the  FOIA  appeal.  (Under  proposed 
S  145.9(e)(1).  the  submitter  would  have 
already  provided  the  FOIA  requester 
with  a  copy  of  the  detailed  written 
justification  for  his  or  her  confidential 
treatment  request.) 

2.  Petitioos  for  Confidential  Ti«atment 

The  proposed  regulations  would  make 
several  major  changes  in  the 
Commission's  confidential  treatment 
regulations,  A  major  thrust  of  these 
regulations  is  to  place  greater 
responsibility  on  the  submitters  of 
information  to  justify  their  requests  for 
confidential  treatment  as  is  required  by 
law.  See.  e.g.,  National  Parks  and 
Conservation  Association  v.  Kleppe, 
547  F.2d  673,  679  n.20  (D.C.  Cir,  1976). 
Proposed  S  145,9(d)(l)  would  clarify  the 
grounds  on  which  a  submitter  of 
information  could  request  confidential 
treatment  In  the  past  the  Commission 
has  received  very  broad  confidential 
treatment  requests  that  either  did  not 
specify  the  reasons  why  confidential 
treatment  was  being  sought  or  asserted 
FOIA  exemptions  designed  to  protect 
exclusively  governmental  interests. 
Under  the  proposed  regulations, 
submitters  would  be  required  to  specify 
their  grounds  for  seeking  confidential 
treatment  and  would  be  Umited  to  those 
exemptive  provisions  in  the  FOIA  that 
protect  the  interests  of  the  submitters  of 
information. 

The  proper  form  and  content  for 
petitions  for  confidential  treatment  is 
further  specified  in  proposed  regulations 
S  145,9(d)(2)-{8).  These  regulations  set 
forth  the  minimum  requirements 
necessary  for  the  Commission  staff 
promptly  and  properly  to  process  a 
confidential  treatment  request  prior  to 
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receiving  a  FCHA  request  for  the 
material  daimed  to  be  conCktentiaL  Of 
particular  note  is  i  145.9(d)(8)!  Under 

that  provision,  a  request  for  confidential 
treatment  of  entire  documents  would  not 
be  recognized  if  those  documents 
contained  reasonably  segregable 
portions  that  were  not  exempt  from 
disclosure  under  the  FCXA.  This 
provision  is  consistent  with  the 
Commission's  obligation  under  die  FCMA 
to  release  to  a  requester  aH  reasonably 
segregable  non-exempt  portions  of 
public  documents.  5  U.S.C.  SS2(b). 

Under  proposed  9  145.9(d)(9).  the 
Assistant  Secretary  of  the  Commission 
for  FOI,  Privacy  and  Sunshine  Acts 
Compliance  ("Assistant  Secretary")  is 
empowered  summarily  to  reject  a 
request  for  confidential  treatment  that 
does  not,  on  its  face,  satisfy  the 
requirements  of  §  145.9(d)(l)-(8).  Such  a 
request  could,  however,  be  refiled  in 
proper  form.  Failure  of  the  Assistant 
Secretary  summarily  to  reject  a 
confidential  treatment  request  would 
not  necessarily  imply  that  the  request 
satisfied  those  requirements.  It  is  not 
anticipated  that  the  Assistant  Secretary 
will  conduct  an  in-depth  review  of 
confidential  treatment  requests  until  a 
FOIA  request  is  submitted  seeking 
access  to  records  for  which  confidential 
treatment  is  being  sought.  However 
S  145.9(d)(9)  would  provide  the 
Assistant  Secretary  with  the  audiority  to 
deny  any  confidential  treatment  request 
upon  receipt  when  it  clearly  does  not 
satisfy  the  basic  minimum  requirements 
of  the  Commission's  regulations.  Thus, 
for  example,  a  petition  requesting 
confidential  treatment  for  an  entire 
document  could  be  summarily  denied  if 
the  document  clearly  contains 
reasonably  segregable  pwtions  (for 
example,  trade  literature)  that  do  not 
implicate  any  of  the  FOIA  disclosure 
exemptions.  Similarly,  a  request  for 
confidential  treatment  could  be  denied  if 
the  submitter  of  information  does  not 
specify  the  grounds  on  which 
confidential  treatment  is  being  sought 

Once  the  Commission  receives  a 
FOIA  request  for  information  that  is 
subject  to  a  confidential  treatment 
request,  the  submitter  of  the  information 
would,  under  proposed  i  145.9(e),  be 
required  to  provide  a  detailed  written 
justification  for  the  confidential 
treatment  request  la  the  past  it  has 
frequently  been  difficult  for  the 
Commission  staff  adequately  to 
evaluate  a  confidenbal  treatment 
request  For  example,  submitters  of 
information  have  frequently  claimed 
that  pobfic  release  of  die  information 
would  cause  them  competitive  injury 
without  offering  any  explanation  why 


this  was  so  or  describing  the 
competitive  environment  in  which  they 
operate. 

For  the  Commission  to  analyze 
confidential  treatment  requests 
property,  it  must  have  specific 
information  that  the  subaiitters  are  in 
the  best  position  to  provide.  Thus, 
section  14S.9(e)  would  make  it  clear  diat 
a  submitter  has  the  burden  of  providing 
the  detailed  information  necessary  to 
support  its  confidential  treatment 
request  See/ogeph  Schlitg  Brewing  Co. 
V.  SEC.  548  F.  Sopp.  6, 8  P.D.C.),  aff-d. 
No.  82-1256  p.C  Cir.  Jime  3a  1982): 
General  Electric  Co.  v.  United  States 
Nuclear  Regulatory  CommiBsion,  750 
F.2d  1394. 1403  (7di  Or.  1064); 
Westchester  General  Hospital  v. 
Department  of  Health.  Edu6ation  Sr 
Welfare,  464  F.  Supp.  238,  238  (M.D.  Pla. 
1879).  Under  die  proposed  regulations, 
this  detailed  showing  would  ordinarily 
have  to  be  made  only  in  the  small 
percentage  of  instancea  when  the 
Conunisrion  reodves  a  FOIA  request  for 
the  information  for  whicb  confidential 
treatment  is  being  sought 

The  required  omtents  of  a  detailed 
written  justification  of  a  request  for 
confidential  treatment  are  specified  in 
proposed  {  145.9(e)(3)-{4).  AHention  is 
directed  to  1 145^e)(4),  which  requires 
the  submission  of  affidavits  to  establish 
the  facts  necessary  to  justify  the 
confidential  treatment  request  Unless 
the  disposition  of  a  confidmtial 
treatment  request  is  cleariy  governed  by 
precedent  submitters  will  find  it 
difficult  to  satisfy  their  evidentiary 
burdens  without  fumishh^  at  least  one 
affidavit  along  with  the  detailed  written 
justifications  of  their  requests  for 
confidential  treatment 

As  provided  under  proposed 
9  145.9(e)(5),  a  submitter's  detailed 
written  justification  is  considered  to  be 
a  public  document.  Thus,  the 
Commission  normally  will  not  consider 
requests  for  confidential  treatment  of 
the  justifications  themselves.  Ordinarily, 
a  submitter  should  be  able  to  justify  a 
confidential  treatment  request  %vithoat 
repeating  the  very  information  for  which 
confidential  treatment  is  being  sought. 
In  the  rare  instance  when  this  cannot  be 
done,  the  submitter  should  include  the 
confidential  information  in  a  separate 
affidavit  attached  to  the  detailed  written 
justification. 

Proposed  9  145.9(f)  places  the 
responsibilify  for  issuing  an  initial 
determination  concerning  a  confidential 
treatment  request  with  the  Assistant 
Secretary  for  FOI,  Privacy  and  Sunshine 
Acts  Compliance  or  his  or  her  designee. 
The  Assistant  Secretary  will  consult 
with  the  Commission's  operating 


divisions  in  formulating  diese 
determinations. 

In  a  departure  from  past  Commission 
practice,  9  14S.9(f)  would  require  the 
Assistant  Secretary  to  issue 
simultaneously  an  initial  determination 
with  respect  to  bodi  a  confidential 
treatment  request  and  the  FOIA  request 
for  the  documents  subject  to  the 
confidential  treatment  request  Such  a 
procedure  would  permit  a  consolidated 
administrative  appeal  bom  an  initial 
detennination  partially  denying  both 
requests. 

The  proposed  procedures  for 
administrative  appeals  are  set  forth  in 
9  145.9(g).  As  with  appeals  from  initial 
denials  of  FOIA  requests,  the 
Commission  woidd  delegate  authorify  to 
consider  such  appeals  to  its  General 
Counsel.  See  \  145.fl(g)(3).  Under 
proposed  9  145.9(g)(8).  the  General 
Counsel  would  have  authorify  to 
remand  any  matter  to  the  Assistant 
Secretary  to  correct  deficiencies  in  the 
initial  processing  of  the  confidential 
treatment  request 

One  other  new  aspect  of  the  {Httposed 
appeal  procedure  is  the  provision 
permitting  a  FOIA  requester  to  respond 
in  Kvriting  to  a  submitter's  appeal  from 
an  initial  determination  denying  a 
confidential  treatment  request  See 
9  145.9(g)(5).  Since  a  FOIA  requester 
would  be  adversely  affected  by  die 
granting  of  such  an  appeal  the  requester 
should  be  given  an  opportunify  to  rebat 
the  arguments  raised  by  the  submitter. 
Such  a  procedure  should  help  to  create 
an  administrative  record  that  is 
adequate  fior  judicial  review. 

As  in  die  cmrent  Commission 
regulations,  a  submitter  whose 
confidential  treatment  request  has  been 
upheld  by  the  Commission  would  be      _ 
required,  upon  request  to  aid  the 
Commission  in  defending  a  subsequent 
lawsuit  by  the  FOIA  requester.  Cf. 
Webb  v.  D^Mrtm&tt  of  Health  and 
Human  Services,  696  F.2d  101, 106  (D.C 
Cir.  1982)  (Food  and  Drug 
Administratioo  requires  drug 
manufacturers  to  defend  ExemptioD  4 
suits:  failure  to  defend  is  presumed  to 
constitute  a  waiver  of  confidentiaUfy). 
This  provision  would  help  to  ensure  that 
the  Commiaaion  does  not  devote 
substantial  resources  to  the  litigation  of 
confidentialify  claims  when  the 
submitter  no  longer  cares  about 
maintaining  the  non-public  nature  of  the 
submitted  documents. 

3.  Kecords  Maintahwid  oa  Individu^ 

While  the  Commission  has  not 
undertaken  a  compreliensive  review  tA 
its  Privacy  Act  regulations  at  this  time,  h 
believes  that  a  delegation  of  authorify  to 
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the  General  Counsel  to  decide 
administrative  appeals  would  be 
consistent  with  the  proposed 
delegations  in  the  FOIA  and  confidential 
treatment  areas.  Once  again,  such  a 
delegation  would  expedite  the  appeals 
process  while  relieving  the  Commission 
of  decision-making  responsibility  in  an 
area  distinct  from  its  substantive 
regulatory  responsibilities.  Accordingly, 
a  proposed  {  146.9(f)  has  been  added  to 
these  draft  rules. 

4.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C  601  et  seq.^  requires  agencies  to 
consider  the  impact  of  proposed  rules  on 
small  entities.  It  is  not  anticipated  that 
these  proposed  rules  would  impose  any 
new  burden  on  small  entities.* 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certiHes 
pursuant  to  5  U.S.C  605(b)  that  the  rule 
proposed  herein,  if  promulgated,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

17  CFR  Part  145 

Freedom  of  Information  Act,  Requests 
for  Commission  records.  Petitions  for 
confidential  treatment. 

17  CFR  Part  146 

Privacy  Act  Records  maintained  on 
individuals. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
section  2(a)(ll)  of  the  Commodity 
Exchange  Act  7  U.S.C  4a(j).  in  the 
Freedom  of  Information  Act  5  U.S.C. 
552,  and  in  the  Privacy  Act  5  U.S.C. 
552a,  the  Commission  hereby  proposes 
to  amend  Parts  145  and  146  of  Chapter  1 
of  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  145-COMMISSION  RECORDS 
AND  INFORMATION 

1.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Authority:  (Pub.  L  89-554.  80  Stat.  383.  Pub. 
L  90-23,  81  Stat.  54,  and  Pub.  L  93-502,  88 
Stat.  1561-1564  (5  U.S.C  552);  Sec.  101(a), 
Pub.  L  93-463,  88  Stat  1389  (7  U.S.C.  4a(j)). 

2.  Section  145.0  is  revised  to  read  as 
follows: 


'Although  proposed  rule  {  14S.9(e)  would  make 
explicit  the  obligation  of  all  entities,  including  small 
entities,  to  provide  the  Commission  with  a  detailed 
written  justification  of  a  request  for  confidential 
treatment  of  material  that  is  subject  to  a  POIA 
request,  this  provision,  as  discussed  above,  merely 
reflects  an  existing  obligation  under  federal  case 
law. 


9145.0    DefMtions. 

(a)  For  the  purposes  of  this  Part,  "FOI, 
Privacy  and  Sunshine  Acts  Compliance 
staff'  or  "Compliance  sta^'  means  the 
staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  principal  office  in 
Washington,  DC  assigncKl  to  respond  to 
requests  for  information  and  handle 
various  other  matters  under  the 
Freedom  of  Information  Act  the  Privacy 
Act  of  1974  and  the  Government  in  the 
Sunshine  Act  "Assistant  Secretary" 
means  the  Assistant  Secretary  of  the 
Commission  for  FOI,  Privacy  and 
Sunshine  Acts  Compliance. 

(b)  "Record"  means  any  document 
writing,  photograph,  sound  or  magnetic 
recording,  videotape,  microfiche, 
drawing,  or  computer-stored  information 
or  output  in  the  possession  of  the 
Commission.  The  term  "record"  does  not 
include  personal  convenience  materials 
over  which  the  Commission  has  no 
control,  such  as  appointment  calendars 
and  handwritten  notes,  that  may  be 
retained  or  destroyed  at  an  employee's 
discretion.  Further,  the  term  "records." 
as  used  in  this  Part,  does  not  include 
materials  such  as  Federal  Register 
notices  or  court  filings  that  are  available 
from  public  sources  other  than  the 
Commission. 

(c)  The  term  "public  records"  means. 
in  addition  to  the  records  described  in 
§  145.1  (material  published  in  the 
Federal  Register]  and  in  9  145.2  (records 
required  to  be  made  publicly  available 
imder  the  Freedom  of  Infotroation  Act), 
those  records  that  have  been  determined 
by  the  Commission  to  be  generally 
available  to  the  public  directly  upon  oral 
or  written  request  from  the  Commission 
office  or  division  responsible  for  the 
maintenance  of  such  records.  Public 
records  of  the  Commission  include  press 
releases  (available  from  the  OfHce  of 
Communication  and  Education 
Services);  copies  of  documents  received 
by  the  Commission  in  response  to 
proposed  rulemaking  (available  from  the 
secretariat);  copies  of  complaints  and 
other  filings  received  in  connection  with 
administration  reparations  and 
enforcement  proceedings  (available 
from  the  Hearing  Clerk;  copies  of 
publicly  available  portions  of 
regisfration  documents  as  specified  in 

9  145.6(b)(1)  (available  from  the 
National  Futures  Association  or  the 
Commission's  Chicago  Regional  Office) 
and  copies  of  interpretative  letters 
issued  by  Commission  divisions 
(available  from  the  Office  of 
Communication  and  Education 
Services). 

(d)  "Nonpublic  records"  are  those 
records  not  identified  in  paragraph  (c)  of 
this  section  or  9  145.1  or  9  145.2  of  the 


Commission's  rules.  Nonpublic  records 
must  be  requested,  in  writing,  in 
accordance  with  the  provisions  of 
9  145.7. 

3.  Section  145.2  is  revised  to  read  as 
follows: 

914U    Record*  availabto  for  pu(>Hc 
Inspection  and  copying;  documents 
publWMd  and  Indexed. 

Except  as  provided  in  9  145.5, 
pertaining  to  nonpublic  matters,  the 
following  materials  shall  be  available 
for  public  inspection  and  copying  during 
normal  business  hours  at  the  offices  of 
the  FOL  Privacy  and  Sunshine  Acts 
compliance  staff.  Office  of  the 
Secretariat,  located  at  the  principal 
office  of  the  Commission  in  Washington, 
DC  and  at  the  regional  offices  of  the 
Commission: 

(a)  Final  opinions  of  the  Commission, 
including  concurring  and  dissenting 
opinions,  as  well  as  orders  made  by  the 
Commission  in  the  adjudication  of 
cases; 

(b)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  Commission  and  are  not 
published  in  the  Federal  Register 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public;  and 

(d)  Indices  providing  identifying 
information  to  the  public  as  to  the 
materials  made  available  pursuant  to 
paragraph  (a),  (b),  and  (c)  of  this  section. 

$145.3    IRcmoved] 

4.  Section  145.3  is  removal. 

5.  Section  145.4  is  revised  to  read  as 
follows: 


§145.4    Put)lic  records  available  < 
identifying  detaito  deleted;  nonpul>Nc 
records  avaHat>l*  in  atirtdged  or  summary 
form 

(a)  To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy,  the  Commission  may 
delete  identifying  details  when  it  makes 
available  "public  records"  as  defined  in 
9  145.0(c).  In  such  instances,  the 
Commission  shall  explain  the 
justification  for  the  deletion  fully  in 
writing. 

(b)  Certain  "nonpublic  records,"  as 
defined  in  9  145.0(d),  may,  as  authorized 
by  the  Commission,  be  made  available 
for  public  inspection  and  copying  in  an 
abridged  or  summary  form,  with 
identifying  details  deleted. 

6.  Section  145.5  is  amended  by 
revising  the  introductory  text  to  the 
section  to  read  as  follows: 

§  145.5    Disclosure  of  nonpulHIc  records. 

The  Commission  may  decline  to 
publish  or  make  available  to  the  public  ■ 


any  "nonpublic  records."  as  idefined  in 
§  145.0(d),  if  those  records  fall  within  the 
descriptions  in  paragraphs  (a)  through 
(i)  of  this  section.  The  Commission  shall 
publish  or  make  available  reasonably 
segregable  portions  of  "nonpublic 
records"  subject  to  a  request  under 
section  145.7  if  those  portions  do  not  fall 
within  the  description  in  paragraphs  (a) 
through  (i)  of  this  section. 

7.  Section  145.6  is  amended  by 
revising  paragraphs  (a)  and  (b)(Z]  to 
read  as  follows: 

§14S^    ConMnlsaionofficM  to  contact  for 
assistance;  registration  rocords  availabia 

(a)  Whenever  this  Part  directs  that  a 
request  be  directed  to  the  FOL  Privacy 
and  Sunshine  Acts  compliance  staff  at 
the  principal  office  of  the  Commission  in 
Washington.  DC,  the  request  shall  be 
made  in  writing  and  shall  be  addressed 
or  otherwise  directed  to  the  Assistant 
Secretary  for  FOI,  Privacy  and  Sunshine 
Acts  Compliance.  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581. 

The  telephone  number  of  the 
compliance  staff  is  (202]  254-3382. 
Requests  for  public  records  directed  to  a 
regional  office  of  the  Commission 
pursuant  to  S  145.0(c)  and  §  145.2  should 
be  sent  to: 

Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  One  World  Trade 
Center,  Suite  4747.  New  York.  New 
York  10048.  Telephone  (212)  466-2061. 

Division  of  Trading  and  Markets, 
Conunodity  Futures  Trading 
Commission.  Sears  Tower.  Suite  4600. 
233  South  Wacker  Drive,  Chicago, 
Illinois  60606,  Telephone:  (312)  35^- 
599a 

Division  of  Trading  and  Markets, 
Commodity  Futxires  Trading 
Commission.  510  Grain  Exchange 
Builditig.  Minneapolis,  Minnesota 
55415.  Telephone:  (612)  725-2025. 

Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission.  4901  Main  Street.  Room 
208,  Kansas  City,  Missouri  64112, 
Telephone:  (816)  374-2994. 

Division  of  Enforcement.  Commodity  , 
Futures  Trading  Commission,  10850 
Wilshire  Boulevard.  Suite  510,  Los 
Angeles,  California  90224.  Telephone: 
(213)  209-6783. 

(b)  *  •  * 

(2)  The  fingerprint  card  and  any 
supplementary  attachments  filed  in 
response  to  items  6-0  and  14-21  of  Form 
&-R.  to  item  3  on  Form  8-S,  to  items  3-5 
and  9-11  on  Form  8-T  or  to  items  9-10 
on  Fonn  7-R  generally  will  not  be 


available  for  public  inspection  and 
copying  unless  such  disclosure  is 
required  under  the  Freedom  of 
Information  Act  When  such  fingerprint 
cards  or  supplementary  attachments  are 
on  file,  the  FOL  Privacy  and  Sunshine 
Acts  compliance  staff  will  decide  any 
request  for  access  in  accordance  with 
the  procedtires  set  forth  in  ft  145.7  and 
145.9. 

8.  Section  145.7  is  revised  to  read  as 
follows: 

S  145.7    Rsqutsts  tor  Comiwlsston  rscerds 
and  coptes  tttsrsof . 

(a)  Public  Inquiries  and  Inspection  of 
Public  Records.  Inquiries  concerning  the 
nature  and  extent  of  available  public 
records,  as  defined  in  S  145.0(c)  of  the 
Conunission's  rules,  may  be  made  in 
person,  by  telephone,  or  in  writing  to  the 
Commission  offices  designated  in 

§  145.0(c).  S  145.2  and  1 145.8. 

(b)  Piequests  for  Nonpublic  Records. 
Except  as  provided  in  paragraph  (a)  of 
this  section  with  respect  to  public 
records,  all  requests  for  records 
maintained  by  the  Commission  shall  be 
in  writing,  shall  be  addressed  to  the 
Assistant  Secretary  of  the  Commission 
for  FOL  Privacy  and  Sunshine  Acts 
Compliance,  and  shall  be  clearly 
marked  'Treedom  of  Information  Act 
Request" 

(c)  Misdirected  Written  Requests/ 
Oral  Requests.  (1)  The  Commission 
cannot  assure  that  a  timely  or 
satisfactory  response  will  be  given  to 
requests  for  records  that  are  directed  to 
the  Commission  other  than  in  the 
manner  prescribed  in  paragraph  (b)  of 
this  section.  Any  misdirected  written 
request  for  nonpubUc  records  should  be 
promptly  forwarded  to  the  Assistant 
Secretary  of  the  Commission  for  FOL 
Privacy  and  Sunshine  Acts  Compliance. 
Misdirected  requests  for  nonpublic 
records  will  be  considered  to  have  been 
received  for  purposes  of  this  section 
only  when  they  actually  have  been 
received  by  the  Assistant  Secretary.  The 
Commission  will  not  entertain  an  appeal 
under  paragraph  (h)  of  this  section  from 
an  alleged  denial  or  failure  to  comply 
with  a  misdirected  request  imless  the 
request  was  in  fact  received  by  the 
Assistant  Secretary  for  POL  Privacy  and 
Sunshine  Acts  CompUance. 

(2)  While  the  Commissioh  will  attempt 
to  comply  with  oral  requests  for  copies 
of  records  designated  by  the 
Commission  as  public  records,  the 
Commission  cannot  assure  a  timely  or 
satisfactory  response  to  such  request. 
The  Commission  will  not  consider  an 
oral  request  for  nonpublic  records.  An 
appeal  under  paragraph  (h)  of  this 
section  from  an  alleged  denial  or  failure 
to  comply  with  an  oral  request  will  not 


be  considered.  Any  person  who  has 
orally  requested  a  copy  of  a  record  and 
who  beheves  that  the  request  was 
denied  improperly  should  resubmit  the 
request  in  writing  in  accordance  with 
paragraph  (b)  of  this  section. 

(d)  Description  of  Requested  Records. 
Each  written  request  for  Commission 
records  made  under  paragraph  (b)  of 
this  section  shall  reasonably  describe 
the  records  sou^t  widi  sufficient 
specificity  to  permit  the  records  to  be 
located  among  the  records  maintained 
by  or  for  the  Commission.  The 
Commission  staff  may  conununicate 
with  the  requester  (by  telephone  when 
practicable]  in  an  effort  to  reduce  the 
administrative  burden  of  processing  a 
broad  request  and  to  minimize  fees  for 
copying  and  search  services. 

(e)  Request  for  Existing  Records.  The 
Conunission's  response  to  a  request  for 
nonpublic  records  will  encompass  all 
nonpublic  records  identifiable  as 
responsive  to  the  request  that  are  in 
existance  on  the  date  that  the  written 
request  is  received  by  the  Assistant 
Secretary  for  FOL  Privacy  and  Sunshine 
Acts  Compliance.  The  Commission  will 
not  create  a  new  record  in  response  to  a 
FOIA  request 

(f)  fee  Agreement  A  request  for 
copies  of  records  pursuant  to  paragraph 
(b)  of  this  section  must  indicate  the 
requester's  agreement  to  pay  all  fees 
that  are  associated  with  the  processing 
of  the  request  in  accordance  with  the 
rates  set  forth  in  Appendix  B  to  Part  145, 
or  the  requester's  intration  to  limit  the 
fees  incurred  to  a  stated  amotmt  If  the 
requester  states  a  fee  limitation,  no 
work  will  be  done  that  will  result  in  fees 
beyond  the  stated  amount  A  requester 
who  seeks  a  waiver  or  reduction  of  fees 
pursuant  to  paragraph  (a)(8)  of 
Appendix  B  of  this  Part  must  show  that 
such  a  waiver  or  reduction  would  be  in 
the  public  interest.  If  the  Assistant 
Secretary  receives  a  request  for  records 
under  paragraph  (b)  of  this  section  from 
a  requester  who  has  not  paid  fees  from  a 
previous  request  in  accordance  with 
Appendix  B  of  this  Part  the  staff  will 
decline  to  process  the  request  tmtil  sudh 
fees  have  been  paid. 

(g)  Initial  Determination,  Denials.  (1) 
With  respect  to  any  request  for 
nonpublic  records  as  defined  in 

S  145.0(d),  the  Assistant  Secretary  of  the 
Commission  for  FOL  Privacy  and 
Sunshine  Acts  Compliance,  or  his  or  her 
designee,  will  forward  the  request  to  the 
Commission  divisions  or  offices  likely  to 
maintain  records  that  are  responsive  to 
the  request  If  a  responsive  record  is 
located,  the  Assistant  Secretary,  or 
designee,  will,  in  consulation  with  die 
Commission  offfice  in  which  the  record 
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was  located,  detennine  whether  to 
comply  with  such  request  The  Assistant 
Secretary  may,  in  his  or  her  discretion, 
determine  whether  to  comply  with  any 
portion  of  a  request  for  nonpublic 
records  before  considering  the 
remainder  of  the  request 

(2)  Where  it  is  determined  to  deny,  in 
whole  w  in  part  a  request  for  nonpublic 
records,  the  Assistant  Secretary,  or 
designee,  will  notify  the  requester  of  the 
denial,  citing  applicable  exemptions  of 
the  Freedom  of  Information  Act  or  other 
provisions  of  law  that  require  or  allow 
the  records  to  be  withheld.  The 
Assistant  Secretary's  response  to  the 
FOIA  request  should  described  in 
general  terms  what  categories  of 
documents  are  being  withheld  under 
which  applicable  FOIA  exemption  or 
exemptions.  The  Assistant  Secretary,  in 
denying  initial  request  for  records,  is  not 
required  to  provide  the  requester  with 
an  inventory  of  those  documents 
determined  to  be  exempt  from 
disclosure. 

(3)  The  Assistant  Secretary,  or  his  or 
her  designee,  will  issue  an  initial 
determination  with  respect  to  a  FOIA 
request  as  expeditiously  as  possible. 
The  following  circumstances  may. 
however,  result  in  some  delay  in  the 
issuance  of  the  initial  determination: 

(i)  The  need  to  obtain  requestf»d 
records  from  regional  offices,  the 
Federal  Records  Center,  or  other 
establishments  that  are  separate  from 
the  office  processing  the  FOIA  request; 

(ii)  The  need  to  search  for.  collect  and 
examine  voluminous  records; 

(iii)  The  need  to  consult  with  other 
agencies  having  a  substantial  interest  in 
the  determination; 

(iv)  The  need  to  corrdinate  a  response 
with  several  Commission  offices; 

(v)  The  need  to  obtain  records 
currently  being  used  by  members  of  the 
Commission,  the  Commission  staff,  or 
the  public; 

(vi)  The  need  to  respond  to  a  large 
number  of  previously-fUed  FOIA 
requests. 

(h)  Administrative  review.  (1)  Any 
person  who  has  been  notified  pursuant 
to  paragraph  (g)  of  this  section  that  hi* 
request  for  records  has  been  denied  in 
whole  or  in  part  may  file  an  application 
for  review  as  set  forth  below. 

(2)  An  application  for  review  must  be 
received  by  the  Office  of  General 
Counsel  within  30  days  of  the  date  of  the 
denial  by  the  Assistant  Secretary.  This 
30-day  period  shall  not  begin  to  run  until 
the  Assistant  Secretary  has  issued  an 
initial  determination  with  respect  to  all 
portions  of  the  request  for  nonpublic 
records.  An  application  for  review  shall 
be  in  writing  and  shall  be  marked 
"Freedom  of  Information  Act  Appeal." 


The  original  shall  be  sent  to  the 
Commission's  Office  of  General 
Counsel.  If  the  appeal  involves 
information  as  to  which  the  FOIA 
requester  has  received  a  detailed 
written  justification  of  a  request  for 
confidential  treatment  pursuant  to 
S  145.9(e).  the  requester  msut  also  serve 
a  copy  of  the  appeal  on  the  submitter  of 
the  information. 

(3)  The  applicant  must  attach  to  the 
application  for  review  a  copy  of  all 
correspondence  relevant  to  the  request 
i.e.,  the  initial  request  any 
correspondence  amending  or  modifying 
the  request  and  all  correspondence 
frt>m  the  staff  responding  to  the  request. 

(4)  The  application  for  review  shall 
state  such  facts  and  cite  such  legal  or 
other  authorities  as  the  applicant  may 
consider  appropriate.  The  application 
may.  in  addition,  include  a  description 
of  the  general  benefit  to  the  public  from 
disclosure  of  that  information. 

(5)  If  the  appeal  involves  information 
that  is  subject  to  a  petition  for 
confidential  treatment  filed  under 

S  145.9.  the  submitter  of  the  information 
shall  have  an  opportimify  to  respond  in 
writing  to  the  appeal  widiin  10  business 
days  of  the  date  of  filing  of  the  appeal. 
Any  response  shall  be  sent  to  the 
Commission's  Office  of  General 
Counsel.  Copies  shall  be  sent  to  the 
Assistant  Secretary  of  the  Commission 
for  FOI,  Privacy  and  Sunshine  Acts 
Compliance  and  to  the  person 
requesting  the  information. 

(6)  The  General  Counsel,  or  his  or  her 
designee,  shall  have  the  authority  to 
consider  all  appeals  under  this  section 
from  initial  determinations  of  the 
Assistant  Secretary  of  the  Commission 
for  FOI,  Privacy  and  Sunshine  Acts 
Conipliance.  The  General  Counsel 
may: 

(i)  Determine  either  to  affirm  or  to 
reverse  the  initial  determination  in 
whole  or  in  part; 

(ii)  Determine  to  disclose  a  record, 
even  if  exempt  if  good  cause  for  doing 
so  either  is  shown  by  the  application  or 
otherwise  appears; 

(iii)  Remand  the  matter  to  the 
Assistant  Secretary  (A)  to  correct  a 
deficiency  in  the  initial  processing  of  the 
request  or  (B)  when  an  investigation  as 
to  which  the  staff  originally  claimed 
exemption  from  mandatory  disclosure 
on  the  basis  of  5  U.S.C.  555(b)(7)(A)  or  7 
U.S.C.  12(a)  is  subsequentiy  closed:  or 

(iv)  Refer  the  matter  to  the 
Commission  for  a  decision. 

(i)  If  the  initial  denial  of  the  request 
for  nonpublic  records  is  reversed,  the 
Office  of  General  Counsel  shall,  in 
writing,  advise  the  requester  that  the 
records  will  be  available  on  or  after  a 
specified  date.  If,  on  appeal,  the  denial 


of  access  to  a  record  is  affirmed  in 
whole  or  in  part  the  person  who 
requested  the  information  shall  be 
notified  in  writing  of  (1)  the  reasons  for 
the  denial  and  (2)  the  provisions  of  5 
U.S.C.  552(a)(4)  providing  for  judicial 
review  of  a  determination  to  withhold 
records. 

9.  Section  145.9  is  revised  to  read  as 
follows: 

§154.$    Petitions  for  confMentlal 

If— tment  o«  Inf  onnaUon  submitted  to  the 


(a)  Purpose.  This  section  provides  a 
procedure  by  which  persons  submitting 
information  in  any  form  to  the 
Commission  can  request  that  the 
information  not  be  disclosed  pursuant  to 
a  request  under  the  Freedom  of 
Information  Act  5  U.S.C.  552.  This 
Section  does  not  affect  the 
Commission's  right  authority,  or 
obligation  to  disclose  information  in  any 
other  context 

(b)  Scope.  The  provisions  of  this 
section  shall  apply  only  where  the 
Commission  has  not  specified  that  an 
alternative  procedure  be  utilized  in 
connection  with  a  particular  study, 
report,  investigation,  or  other  matter.  • ' 

(c)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Submitter  A  "submitter"  is  any 
person  who  submits  any  information  or 
material  to  the  Commission  or  who 
permits  any  information  or  material  to 
be  submitted  to  the  Commission. 

(2)  FOIA  requester  A  "FOIA 
requester"  is  any  person  who  files  with 
the  Commission  a  request  to  inspect  or 
copy  Conmiission  records  or  documents 
pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  552. 

(d)  Written  request  for  confidential 
treatment.  (1)  Any  submitter  may 
request  in  writing  that  the  Commission 
afford  confidential  treatment  under  the 
Freedom  of  Information  Act  to  any 
information  that  he  or  she  submits  to  the 
Commission.  Except  as  provided  in 
paragraph  (d)(10)  of  this  section,  no  oral 
requests  for  confidential  treatment  will 
be  accepted  by  the  Commission.  The 
submitter  shall  specify  the  grounds  on 
which  confidential  treatment  is  being 
requested  but  need  not  provide  a 
detailed  written  justification  of  the 
request  unless  required  to  do  so  under 

S  145.9(e).  Confidential  ti^atment  may 
be  requested  only  on  the  grounds  that 
disclosure: 

(i)  Is  specifically  exempted  by  a 
statute  that  either  requires  that  the 
matters  be  withheld  fitsm  the  public  in 
such  manner  as  to  leave  no  discretion 
on  the  issue  or  establishes  particular 
criteria  for  withholding  or  refers  to 


particular  types  of  matters  to  be 
withheld. 

(ii)  Would  reveal  the  submitter's  trade 
secrets  or  confidential  commercisil  or 
financial  information. 

(iii)  Would  constitute  a  clearly 
unwarranted  invasion  of  the  submitter's 
personal  privacy. 

(iv)  Would  reveal  investigatory 
records  compiled  for  law  enforcement 
purposes  whose  disclosure  would 
deprive  the  submitter  of  the  right  to  a 
fair  trial  or  an  impartial  adjudication. 

(v)  Would  reveal  investigatory 
records  compiled  for  law  enforcement 
purposes  whose  disclosure  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  the  submitter. 

(2)  The  original  of  any  written  request 
for  confidential  treatment  must  be  sent 
to  the  Assistant  Secretary  of  the 
Commission  for  FOL  Privacy  and 
Sunshine  Acts  Compliance.  A  copy  of 
any  request  for  confidential  treatment 
shall  be  sent  to  the  Commission  division 
or  office  receiving  the  original  of  any 
material  for  whidh  confidential 
treatment  is  being  sought 

(3)  A  request  for  confidential 
treatment  shall  be  clearly  marked 
"FOIA  Confidential  treatment  Request ' 
and  shall  contain  the  name,  address, 
and  telephone  number  of  the  submitter. 
The  submitter  is  responsible  for 
faiforming  the  Assistant  Secretary  of  the 
Commission  for  FOI,  Privacy  and 
Sunshine  Acts  Compliance  of  any 
changes  in  his  or  her  name,  address,  and 
telephcHie  number. 

(4)  A  request  for  confidential 
treatment  normally  should  accompany 
the  material  for  which  confidential 
treatment  is  being  sought.  If  a  request 
for  confidential  treatment  is  filed  after 
the  filing  of  such  material,  the  submitter 
shall  have  the  burden  of  showing  that  he 
or  she  could  not  have  requested 
confidential  treatment  for  that  material 
at  the  time  the  material  was  filed.  If 
access  is  requested  under  the  Freedom 
of  Information  Act  with  respect  to 
material  for  which  no  request  for 
confidential  treatment  has  been  made 
pursuant  to  this  section,  it  will  normally 
be  presumed  that  the  submitter  of  the 
information  has  waived  any  interest  in 
asserting  that  the  material  is 
confidential. 

(5)  A  request  for  confidential 
treatment  shall  state  the  length  of  time 
for  which  confidential  treatment  is  being 
sought. 

(6)  A  request  for  confidential 
treatment  (as  distinguished  from  the 
material  that  is  the  subject  of  the 
request)  shall  be  considered  a  public 
document. 

(7)  On  10  business  days  notice,  a 
submitter  shall  submit  a  detailed  written 


justification  of  a  request  for  confidential 
treatment,  as  specified  in  paragraph  (e) 
of  this  section. 

(8)  A  submitter  shall  not  request 
confidential  treatment  for  any 
reasonably  segregable  material  that  is 
not  exempt  from  public  disclosure  under 
the  Freedom  of  Iiiformation  Act.  See  5 
U.S.C  552(b).  A  submitter  has  the 
burden  of  clearly  and  precisely 
specifying  the  material  that  is  the 
subject  of  his  or  her  confidential 
treatment  request  A  submitter  may  be 
able  to  meet  this  burden  in  various 
ways,  including  (i)  separately  binding 
material  for  wUch  confideintial 
treatment  is  being  sought:  (ii)  submitting 
two  copies  of  the  submission,  a  copy 
from  which  material  for  which 
confidential  treatment  is  being  sought 
has  been  obliterated,  deleted,  or  clearly 
mariced  and  an  undeleted  copy;  and  (iii) 
cleariy  describing  the  material  within  a 
submission  for  which  confidential 
treatment  is  being  sought.  A  submitter 
shall  not  employ  a  method  of  specifying 
the  material  for  which  confidential 
treatment  is  being  sought  if  that  method 
makes  it  unduly  difficult  for  the 
Commission  to  read  the  full  submission, 
including  all  portions  claimed  to  be 
confidential,  in  its  entirety. 

(9)  If  a  submitter  fails  to  follow  the 
procedures  set  forth  in  paragraphs  (d)(1) 
through  (d)(8)  ofthis  section,  the 
Assistant  Siecretary  of  the  Commission 
for  FOI,  Privacy  and  Sunshine  Acts 
Compliance  or  his  or  her  designee  may 
summarily  reject  the  submitter's  request 
for  confidential  treatment  with  leave  to 
the  submitter  to  refile  a  proper  petition. 
Failure  of  the  Assistant  Secretary  or  his 
or  her  designee  summarily  to  reject  a 
confidential  treatment  request  pursuant 
to  this  para^aph  shall  not  be  construed 
to  indicate  that  the  submitter  has 
complied  with  the  procedures  set  forth 
in  paragraphs  {d)(l)  through  (d)(8)  ofthis 
section. 

(10)  In  some  circumstances,  such  as 
when  a  person  is  testifying  in  the  course 
of  a  Commission  investigation  or  is 
providing  documents  requested  in  the 
course  of  a  Commission  inspection,  it 
may  be  impracticable  for  the  submitter 
to  submit  a  written  request  for 
confidential  treatment  at  the  time  the 
information  is  first  provided  to  the 
Commission.  In  no  circumstances  can 
the  need  to  comply  with  the 
requirements  of  this  section  justify  or 
excuse  any  delay  in  submitting 
information  to  the  Commission.  Rather, 
in  such  circumstances,  the  submitter 
should  inform  the  Commission  employee 
receiving  the  information,  at  the  time  the 
information  is  submitted  or  as  soon 
thereafter  as  possible,  that  the  person  is 
requesting  confidential  treatment  for  the 


informatioa.  The  person  shall  then 
submit  a  written  request  for  confidential 
treatment  pursuant  to  paragraph  (d)  of 
this  section  within  10  business  days  of 
the  submission  of  the  information. 

(11)  Except  as  provided  in  paragraph 
(d)(9)  of  this  section,  no  determination 
with  respect  to  any  request  for 
confidential  treatment  will  be  made 
until  die  Conunission  receives  a  Fredom 
of  Information  Act  request  for  the 
material  for  which  confidential 
treatment  is  being  sought 

(e)  Detailed  written  justification  of 
request  for  confidential  treatment  (1)  If 
the  Assistant  Secretary  of  the 
Commission  for  FOI,  Privacy  and 
Sunshine  Acts  Compliance  or  his  or  her 
designee  determines  that  a  FOIA 
request  seeks  material  for  which 
confidential  treatment  has  been 
requested  pursuant  to  this  section,  the 
Assistant  Secretary  or  his  or  her 
designee  shall  require  the  submitter  to 
file  a  detailed  written  justification  of  bis 
or  her  confidential  treatment  request 
within  10  business  days  of  that 
determination.  The  detailed  written 
justification  shall  be  filed  with  the 
Assistant  Secretary  of  the  Commission 
for  FOI,  Privacy  and  Sunshine  Acts 
Compliance.  It  shall  be  clearly  marked 
"Detailed  Written  Justification  of  FOIA 
Confidential  Teatment  Request"  and 
shall  contain  the  request  number 
supplied  by  the  Commission.  The 
submitter  shall  also  send  a  copy  of  the 
detailed  written  justification  to  the 
FOIA  requester  at  the  address  specified 
by  the  Commission. 

(2)  The  period  for  filing  a  detailed 
written  justification  shall  be  extended 
only  under  exceptional  circumstances. 

(3)  The  detailed  written  justification 
of  the  confidential  treatment  request 
shall  contain: 

(i)  The  reasons,  refering  to  the  specific 
exemptive  provisions  of  the  Freedom  of 
Information  Act  listed  in  paragraph 
(d)(1)  of  this  section,  why  the 
information  that  is  the  subject  of  the 
FOIA  request  should  be  withheld  from 
access  under  the  Freedom  of 
Information  Act; 

(ii)  The  applicability  of  any  specific 
statutory  or  regulatory  provisions  that 
govern  or  may  govern  the  treatment  of 
the  information; 

(iii)  The  existence  and  applicability  of 
prior  determinations  by  the  Commission, 
other  federal  agencies,  or  courts 
concerning  the  specific  exemptive 
provisions  of  the  Freedom  of 
Information  Act  pursuant  to  which 
confidential  treatment  is  being 
requested.  Submitter  shall  satisfy  any 
evidentiary  burdens  imposed  upon  them 
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by  applciable  Ptreedom  of  Information 
Act  case  law. 

(iv)  Such  additional  facts  and 
authoritlefl  as  tiie  submitter  may 
consider  appropriate^ 

(4)  The  detailed  written  justification 
of  a  confidential  treatment  request  shall 
be  accompanied  by  affidavits  to  the 
extent  necessary  to  establish  the  facts 
naoessary  to  satisfy  the  submitter's 
evidentiary  burden. 

(5)  The  detailed  written  justification 
of  a  confidential  treatment  request  (as 
distinguished  from  the  material  that  is 
the  subject  of  the  request)  shall  be 
considered  a  public  document. 
However,  a  submitter  will  be  permitted 
to  fubmit  to  the  CommissioB 
supplementary  confidential  affidavits 
with  his  or  her  detailed  written 
justification  if  that  is  the  only  way  in 
which  he  or  she  can  convincingly 
demonstrate  that  the  material  that  is  the 
subject  of  the  confidential  treatment 
request  should  not  be  disclosed  to  the 
FDIA  requester. 

(f)  Initial  determination  with  respect 
to  petition  for  confidential  treatment  (1) 
The  Assistant  Seoetary  for  FOI,  Privacy 
and  Sunshine  Acts  Compliance  or  his  or 
her  designee,  in  consultation  with  the 
Office  in  which  the  reosd  was  located, 
shall  issue  an  initial  determination  with 
respect  to  a  confidential  treatment 
request  for  material  that  is  responsive  to 
the  FOIA  request  This  determination 
shall  be  issued  at  the  same  time  as  the 
initial  determination  with  respect  to  the 
FOIA  request.  See  i  145.7(g).  To  the 
extent  that  the  initial  determination 
grants  a  confidential  treatment  request 
in  full  or  in  part,  it  should  specify  the 
FOIA  exemptions  upon  which  this 
determination  is  based  and  briefly 
describe  the  material  to  which  each 
exemption  applies.  See  \  145.7(g)(2).  To 
the  extent  that  the  initial  determination 
denies  confidential  treatment  to  any 
material  for  which  confidential 
treatment  was  requested,  it  should 
briefly  describe  the  material  for  which 
confidential  treatment  is  denied. 

(2)  If  the  Assistant  Secretary  or  his  or 
her  designee  determines  that  a 
confidential  treatment  request  shall  be 
denied  in  fiill  or  in  part,  the  submitter 
shall  be  informed  of  his  or  her  right  to 
appeal  to  the  Commission's  General 
Counsel  in  accordance  with  the 
procedures  set  forth  in  paragraph  (g)  of 
this  section.  The  material  for  which 
confidential  treatment  was  denied  shall 
be  released  to  the  FOIA  requester  if  the 
submitter  does  not  file  an  appeal  within 
10  business  days  of  the  date  on  which 
his  or  her  request  was  denied. 

(3)  If  ^  Assistant  Secretai?  or  his  or 
her  designee  determines  that  a  .  . 


confidiential  treatment  request  shall  be 
granted  in  full  or  in  part,  the  FOIA 
requester  shall  be  informed  of  his  or  her 
right  to  appeal  to  the  Commission's 
General  Counsel  in  accordance  with  the 
procedures  set  forth  in  fi  145.7(h). 

(g)  Appeal  from  initial  determination 
that  confidential  treatment  is  not 
warranted.  (1)  An  appeal  from  an  ixutial 
determination  to  deny  a  confidential 
treatment  request  in  fiill  or  in  part  shall 
be  filed  with  the  General  Counsel  of  the 
Commission.  No  disclosure  of  the 
material  that  is  the  subject  of  the  appeal 
shall  be  made  until  the  appeal  is 
resolved.  If  both  a  submitter  and  an 
FOIA  requester  appeal  to  the  General 
Counsel  from  a  partial  grant  and  partial 
denial  of  a  confidential  treatment 
request,  those  appeals  shall  be 
consolidated. 

(2)  Any  appeal  of  a  denial  of  a  request 
for  confidential  treatment  shall  be  in 
%vriting,  and  shall  be  clearly  marked 
"FOIA  Confidential  Treatment  Appeal." 
The  appeal  shall  include  a  copy  of  the 
initial  determination  and  shall  clearly 
indicate  the  portions  of  the  initial 
determination  from  which  an  appeal  is 
being  taken. 

(3)  The  appeal  shall  be  sent  to  the 
Commission's  Office  of  General 
Counsel  A  copy  of  the  appeal  shall  be 
sent  to  the  FOIA  requester.  The  General 
Counsel  or  his  or  her  designee  shall 
have  the  authority  to  consider  all 
appeals  from  initial  determinations  of 
the  Assistant  Secretary  of  the 
Commission  for  FOI,  Privacy  and 
Sunshine  Acts  Compliance.  The  General 
Counsel  may,  in  hie  sole  and  unfettered 
discretion,  refer  such  appeals  and 
questions  concerning  stays  under 
paragraph  (g)(10)  <rf  this  section  to  the 
Commission  for  decision. 

(4)  In  the  appeal,  the  submitter  may 
supply  additional  substantiation  for  his 
or  her  request  for  confidential  treatment, 
including  additional  affidavits  and 
additional  legal  argimient 

(5)  The  FOIA  requester  shall  have  an 
opportunity  to  respond  in  writing  to  the 
appeal  within  10  business  days  of  the 
date  of  filing  of  the  FOIA  Confidential 
Treatment  Appeal.  The  FOIA  requester 
need  not  respond,  however.  Any 
response  shall  be  sent  to  the 
Commission's  Office  of  General 
Counsel.  A  copy  shall  be  sent  to  the 
submitter. 

(6)  All  FOIA  ConfidenHa!  Treatment 
Appeals  and  all  responses  thereto  shall 
be  considered  public  documents. 

(7)  An  appeal  taken  under  this  section 
will  be  considered  by  the  General 
Counsel  or  his  or  her  designee  as 
expeditiously  as  circumstances  permit. 
Although  other  procedures  may  be 


employed,  to  the  extent  possible  the 
General  Counsel  will  decide  the  appeal 
on  the  basis  of  the  affidavits  and  other 
documentary  evidence  submitted  by  the 
submitter  and  the  FOIA  requester. 

(8)  The  General  Counsel  or  his  or  her 
designee  shall  have  the  authority  to 
remand  any  matter  to  the  Assistant 
Secretary  of  the  Commission  for  FOI, 
Privacy  and  Sunshine  Acts  Compliance 
to  correct  deficiencies  in  the  initial 
processing  of  the  confidential  treatment 
request. 

(9)  If  the  General  Counsel  or  his  or  her 
designee  denies  a  confidential  treatment 
appeal  in  full  or  in  part,  the  information 
for  which  confidential  treatment  is 
denied  shall  be  disclosed  to  the  FOIA 
requester  10  business  days  later,  subject 
to  any  stay  entered  pursuant  to 
paragraph  (g)(10)  of  this  section. 

(10)  The  General  Counsel  or  his  or  her 
designee  shall  have  the  authority  to 
enter  and  vacate  stays  as  set  forth 
below.  If,  within  10  business  days  of  the 
date  of  issuance  of  a  determination  by 
the  General  Counsel  or  his  or  her 
designee  to  disclose  information  for 
which  a  submitter  sought  confidential 
treatment,  the  submitter  commences  an 
action  in  federal  court  concerning  that 
determination,  the  General  Counsel  will 
stay  the  public  disclosure  of  the 
information  pending  final  judicial 
resolution  of  the  matter.  The  General 
Counsel  or  his  or  her  designee  may 
vacate  a  stay  entered  under  this  section, 
either  on  his  or  her  own  motion  or  at  the 
request  of  the  FOIA  requester.  If  such  a 
stay  is  vacated,  the  information  will  be 
released  to  the  requester  10  business 
days  after  the  submitter  is  notified  of 
this  action,  unless  a  court  orders 
otherwise. 

i}\)  Entensions  of  time  limits.  Any 
time  limit  under  this  section  may  be 
extended  for  good  cause  shown,  in  the 
discretion  of  the  Commission,  the 
Commission's  General  Counsel,  or  the 
Assistant  Secretary  of  the  Commission 
for  FOI,  Privacy  and  Sunshine  Acts 
Compliance. 

(i)  A  submitter  whose  confidential 
treatment  request  has  been  upheld  by 
the  Commission  shall,  upon  request  of 
the  General  Counsel,  aid  the 
Commission  in  defending  a  court  action 
to  compel  the  Commission  to  disclose 
the  information  subject  to  the 
confidential  treatment  request.  If  the 
submitter  is  unwilling  to  aid  the 
Commission  in  this  regard,  the  General 
Counsel  may,  in  appropriate  cases, 
make  the  information  available  to  the 
public.  •  V  tc.^^i^f.- 
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PART  146— RECORDS  MAINTAINED 
ON  INDiVIOUALS 

10. -The  authority  citation  for  Part  146 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-579.  88  Stat.  1896  (5 
U.S.C.  562a):  Sec.  lOt(a).  Pub.  L  93-463, 88 
Stat.  1389  (7  U.S.C.  4a(j)). 

11.  Section  146.9  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  144.9    AppMto  to  th*  CommlMion. 

(f)  The  General  Counsel  or  his  or  her 
designee  is  hereby  delegated  the 
authority  to  act  for  the  Commission  in 
deciding  appeals  under  this  section.  The 
General  Counsel  may,  in  his  or  her  sole 
and  unfettered  discretion,  refer  such 
appeals  to  the  Commission  for  decision. 

Issued  in  .Washington,  DC,  on  October  25, 
1985.  by  (he  Commission. 
lean  A.  Webb, 

Secretary  to  the  Commission. 
[FR  Doc  85-25949  Filed  11-1-85:  8:45  am| 
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PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

36  CFR  Part  903 

PrivacY  Act  Update;  Disctoaures  of 
Personal  Information  During  Litigation 

agency:  Pennsylvania  Avenue 
Development  Corporation. 
action:  Proposed  rule. 

SUMMARY:  The  Pennsylvania  Avenue 
Development  Corporation  (PADC) 
proposes  to  adopt  rules  regarding  the 
routine  use  of  records  contained  in 
PADC  records  systems  for  disclosure  to 
the  Department  of  Justice  and  to  PADC 
during  the  course  of  litigation.  The 
proposed  rule  is  intended  to  make 
nonconsensual  disclosure  of  personal 
information,  routinely  used  in  litigation, 
more  consistent  with  the  requirements 
of  the  Privacy  Act.  Recent  court 
decisions  require  that  routine  uses  of 
records  in  Government  Record  Systems 
be  narrow  in  scope  and  protect  against 
unbridled  discretion  in  allowing 
disclosures  as  a  routine  use.  The 
proposed  rule  sets  forth  the  specific 
routine  uses  that  support  disclosure  of 
Privacy  Act  records  to  the  Department 
of  Justice  and  for  PADC  disclosure  in 
litigation. 

DATES:  Comments  must  be  received  on 
or  before  December  4, 1985. 
ADOKESS:  Comments  should  be 
addressed  to  the  General  Counsel, 
Pennsylvania  Avenue  Development 
Corporation,  1331  Pennsylvania  Avenue, 


NW.,  Suite  1220  North,  Washington.  DC 

20004. 

FOR  niRTHCR  INTORMATIOW  CONTACT: 

James  Alexander.  Staff  Attorney,  (202) 

724-9088. 

SUPPLEMENTARY  INFORMATION:  Hie 

Privacy  Act  of  1974  requires 
Government  agencies  to  obtain  the 
written  consent  of  record  subjects 
before  disclosing  personal  information 
from  the  agency  systems  of  records.  The 
Act  provides  twelve  specific  exceptions 
to  ihis  requirement.  One  of  the 
enumerated  exceptions  provides  for  the 
nonconsensual  disclosure  of  records  for 
"routine  uses"  of  the  data  collected. 

In  the  context  of  litigation,  the 
government  generally  initiates 
disclosures  of  personnel  information  as 
routine  use  exceptions.  A  recent  federal 
court  decision  held  that  such  routine 
uses  must  be  narrowly  drawn  to 
preclude  the  government  from 
disclosing,  as  a  routine  use,  personal 
and  embarrassing  information  about  an 
individual  in  retaliation  for  suit  being 
brought  against  it.  Such  routine  use  by 
the  government  could  discourage 
meritorious  claims  from  being  filed  by 
aggrieved  parties. 

The  Office  of  Management  and  Budget 
(OMB)  has  selectively  reviewed  existing 
'routine  use  for  disclosures  in  support  of 
"litigation  and  has  found  that  such  uses 
could  be  for  purposes  that  are 
inconsistent  with  the  intent  of  the 
Privacy  Act. 

List  of  Subjects  in  36  CFR  Part  903 

Privacy. 

For  the  reasons  set  out  in  the 
preamble.  Part  903  of  Chapter  DC  of  Title 
36  of  the  Code  of  Federal  regulations  is 
proposed  to  be  amended  as  follows: 

1.  Authority  citation  for  Part  903  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  S52a:  40  U.S.C.  870. 

2.  Sections  903.11  and  903.12  are 
redesignated  as  S§  903.12  and  903.13 
respectively.  A  new  §  903.11  is  added  to 
read  as  follows: 

§903.11    RoutinaUsatofracords 
nialnlilnad  in  ttia  aytaiw  of  racords.  - 
ta)  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when: 

(1)  The  Corporation,  or  any 
component  thereof;  or 

(2)  Any  employee  of  the  Corporation 
in  his  or  her  official  capacity;  or 

(3)  Any  employee  of  the  Corporation 
in  his  or  her  individual  capacity  where 
the  Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  where  the 
Corporation  determines  that  litigation  is 


likely  to  affect  the  Corporation  or  any  of 
its  components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the  .i 
use  of  such  records  by  the  Department 
of  Justice,  is  deemed  by  the  Corporation 
to  be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
eadi  case,  the  Corporation  determines 
that  disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
-tnfonnatioa  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(b)  It  shall  be  a  routine  use  of  records 
maintained  by  the  Ccnporation  to 
disclose  diem  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Corporation  is  authorized  to  appear. . 
when: 

(1)  The  Corporation,  or  any 
component  thereof;  or 

(2)  Any  employee  of  the  Corporation 
in  his  or  her  individual  capacity; 

(3)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(4)  The  United  States,  where  the 
Corporation  determines  that  Utigation  is 
likely  to  affect  the  Corporation  or  any  of 
its  components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation  and  the 
Corporation  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  Corporation  determines 
that  disclosure  of  the  records  to  the 
D^artment  of  Justice  is  a  use  of  the 
information  contained  in  die  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

M.).  Brodie. 

Executive  Director. 

Dated:  October  2&  1985. 
[FR  Doc  85-26219  Filed  11-1-85;  8:45  am] 

MLUMO  COOC  TMO-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPartCh.1 

(CC  Oockat;  b.  SS-ia4iFCC  SS-STO] 

Interstate  Uaage  Of  Feature  Group  A 
and  Feature  Group  B  Access  Service  ; 

aoency:  Federal  Communications 

Commission. 

action:  Order  Inviting  Comments  In  the 

Matter  of  Determination  of  Interstate 

and  Intrastate  Usage  of  Feature  Group  A 

and  Feature  Group  B  Access  Service — 

CC  Docket  No.  65-124. 

summary:  The  Federal-State  Joint  Board 
requests  comments  concerning 


/  VoL  sq  Na  213  /  Monday.  November  4.  1985  /  Proposed  Rules 


penaanent  resolution  of  die  issues 
relatad  to  classifying  traffic  as  interstate 
or  intrastate  for  purposes  of  applying  tiie 
relevant  access  charge  tariff.  The  Order 
Inviting  Comments  (QIC)  asks 
interested  parties  to  ad(bess  the  relative 
merits  of  using  unadjusted  entry /exit 
measoremotts  of  intrastate  traffic  and 
adjusted  figures  calculated  to  eliminate 
"false"  taitrastate  traffic.  The  OIC  also 
requests  conunents  on  the  proper 
verification  procedures  to  be  used  by 
local  exchange  caniers  and  state 
authorities  in  confirming  the  OCCs 
measuronents  of  intrastate  traffic  This 
action  is  taken  in  order  to  aid  the  Joint 
Board  in  making  recommendations  to 
the  Commission  on  this  issue. 

IFRCnvE  DATES:  Comments  are  due  on 
or  before  November  27, 196S.  Replies  are 
due  on  December  16, 1985. 


iTMM  contact: 

Margot  Bester  and  Qaudia  Pabo  at  (202) 
632-6363. 

-ANY 


Order  Inviting  Coaunants 

in  tlw  matter  of  detennination  of  interstate 
and  intrastate  usage  of  Feature  Group  A  and 
Faature  Groop  B  Access  Service;  CC  Docliet 
Ma  86-124. 

Adopted:  October  22. 1965. 

Released:  October  za  1985. 

By  die  Pedoal-SUte  Joint  Board 

L  IntradhictkMi 

A  Summary 

1.  The  Federal-State  Joint  Board 
hereby  reuests  comments  concerning 
permanent  resolution  of  the  issues 
related  to  classifying  traffic  as  interstate 
or  intrastate  for  purposes  of  aiqilying  the 
relevant  access  charge  tariffs. 

A  Background 

2.  On  September  11. 1984.  MQ 
Telecommunications  Corporation  (MCI) 
filed  a  Petitian  for  Declaratory  Relief 
asking  the  Commission  to  preempt  state 
regulation  of  the  manner  of  calculating 
intrastate  switched  access  usage  of 
Featiire  Groups  A  and  B  (EGA  and  FOB) 
by  the  other  common  carriers  (OCCs).* 
MQ  objected  to  the  imposition  by  state 
authorities  of  auditing  requirements  as  a 
condition  for  certification  as  an 
intrastate  carrier  and  to  state 
commission  use  of  estimation  of 
intrastate  usage  based  on  an  entry/exit 


measurement  approach.* It  requested 
that  the  Commission  approve,  on  an 
interim  baais,  use  of  the  "allocaUonal 
factors"  currenUy  used  by  the  OCCs  to 
estimate  the  amount  of  intrastate 
switched  access  traffic  to  be  reported  to 
the  local  exchange  carriers.* MCI  also 
asked  the  Commission  to  institute 
proceedings  or  supervise  negotiations 
designed  to  develop  a  uniform 
nationwide  "allocational  factor"  to  be 
applied  until  equal  access  is  available. 

3.  On  April  16, 1985*  the  Commission 
denied  MCTs  petition,  declining  to 
preempt  state  regulations  concerning  the 
calculation  of  intrastate  switched  access 
usage.  The  Commission  also  declined  to 
approve  the  "allocational  factors" 
currentiy  used  by  the  OCCs  to  adjust  for 
"false"  intrastate  traffic.  Instead,  the 
Commission  recommended  that,  on  an 
interim  basis,  interstate  usage  be 
measured  on  the  "entry/exit 
measurement  approach"  generally 
favored  by  the  states.*  On  April  19, 
1985  *  the  Commission  established  a 
Federal-State  Joint  Board  pursuant  to 
Section  410(c)  of  the  Communications 
Act  to  develop  recommendations 
concerning  a  permanent  resolution  of 
the  issues  raised  by  MCI  in  its  petition. 

ILDiacussioa 

4.  The  Joint  Board  requests  comments 
concerning  permanent  measures  for 
resolution  of  the  issues  raised  by  the 
MCI  Petition.  In  particular,  we  ask 
interested  parties  to  address  issues 
concerning  the  proper  classification  of 
OCC,  FGA  and  FGB  traffic  as  interstate 
or  intrastate  for  access  charge  billing 
purposes.  Among  other  things,  we  are 
asking  commenting  parties  to  address 
the  relative  merits  of  using  unadjusted 
entry/exit  measurements  of  intrastate 
traffic  and  adjusted  figures  calculated  to 
eliminate  "false"  intrastate  traffic  as 
recommended  by  MCI.  We  also  request 
comments  concerning  any  other 
measurement  approaches  that  would 
accurately  reflect  the  amount  of 
intrastate  traffic.  In  addition,  we  are 


'Ma  urgad  dM  Cowii— ion  lo  find  thai  itate 
MidHtHy  in  tU*  area  had  been  preempted  \>y  the 
PCCHBandated  procedures  for  the  determination  of 
inlaralate  and  intrastate  switched  access  usaje  set 
toctt  in  sections  2J.14  and  2.3.1S  of  the  National 

iga  Cantar  AaaodatkM  (I«CA)  swMdMd 
tariff. 


'  Under  this  method  of  estimating  intrastate 
usage,  all  traffic  that  enters  an  OCC's  network  in 
the  state  where  the  called  station  is  located  is 
treated  as  intrastate  in  character. 

'These  allocational  f8Ctt>rs  are  applied  by  the 
OCCs  to  adiust  for  tahc"  intrastate  traffic,  i.e.. 
traffic  that  appears  to  be  intrastate  in  nature,  ibr 
example,  because  it  enters  and  leaves  the  OCC 
network  within  the  same  stale,  but  which  is  actually 
interstate  in  nature. 

*MC1  Telecommunications  Corporation 
(DeteiTnination  of  Interstate  and  Intoastale  Usage 
of  Feature  Group  A  and  Feature  Group  B  Access 
Service),  FCC  S5-14S  (released  April  16, 1985). 

'The  Commission  recommended  that  the  local 
exchange  carriers  reflect  this  Interim  measurement 
approach  in  their  interstate  switched  access  tariffs 
lo  be  fiM  with  the  Commission  on  |ujy  2, 1966. 

*S0  PR  18537  (May  1, 1885). 


requesting  comments  on  the  proper 

verification  procedures  to  be  used  by 
local  exchange  carriers  and  state 
authorities  in  confirming  the  OCCs' 
measurements  of  intrastate  traffic.  We 
are  also  asking  the  OCCs  to  file  any 
information  which  they  have 
documenting  the  relative  levels  of  false 
intrastate  and  interstate  traffic 

III.  Ordering  Clauses 

5.  Accordingly,  it  is  ordered,  that 
comments  concerning  the  ciassincation 
of  traffic  as  interstate  or  intrastate  for 
access  charge  purposes  are  to  be  filed 
with  the  Secretary.  Federal 
Commimications  Commission  no  later 
than  November  27, 1985.  Replies  are  to 
be  filed  no  later  than  December  16, 1985. 

6.  It  is  further  ordered,  that  all  parties 
filing  comments  and/or  replies  are  to 
serve  copies  on  the  Joint  Board  members 
and  staff  listed  in  Attachment  A. 

Federal  Communications  Commission. 

William  |.  Tiicanoo. 

Secretary. 

Joint  Board  Members 

Chairthan  Mark  S.  Fowler,  Federal 

CommunicaUons  Commission,  1919  M 

Street,  NW.  Room  814,  Washington. 

D.C.  20554 
Commissioner  James  H.  Quello,  Federal 

Communications  Commission,  1919  M 

Sti«et,  NW.  Room  802,  Washington. 

D.C.  20554 
Commissioner  Dennis  R.  Patrick, 

Federal  Communications  Commission, 

1919  M  Street,  NW.  Room  844, 

Washington,  D.C  20554 
Commissioner  Marvin  R.  Weatherly. 

Alaska  Public  Utilities  Commission. 

420  L  Sti-eet,  Suite  100,  Anchorage. 

Alaska  99501  (Use  Express  Mail  or 

Coiuier  Service) 
Chairman  V.  Louise  McCarren,  Vermont 

Public  Service  Board,  120  State  Stieet. 

State  Office  Building,  Montpelier. 

Vermont  05602 
Commissioner  George  H.  Barbour,  New 

Jersey  Board  of  Public  Utilities,  1100 

Raymond  Boulevard,  Newark,  New 

Jersey  07102 
Commissioner  Edward  B.  Hipp,  North 

Carolina  Utilities  Commission.  Box 

991,  Raleigh,  North  Carolina  27602 

Federal-State  Joint  Board  Staff 

Ronald  Choura,  Chairman,  Federal-State 
Joint  Board  Staff.  Michigan  Public 
Service  Commission,  6545  Mercantile 
Way.  P.O.  Box  30221.  Lansing, 
Michigan  48909 

Ms.  Lorraine  Plaga,  Alaska  Public 
Utihties  Commission,  420  L  Street, 
Suite  100,  Anchorage,  Alaska  99501 
(Use  Express  Mail  or  Courier  Service) 
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Elton  Colder.  Geoiigia  Public  Service 

Commission.  244  Washington  Street. 

SW..  Atlanta,  Georgia  30334 
Rowland  Curry.  Texas  Public  Utility 

Commission.  7800  Shoal  Creek 

Boulevard.  Suite  400N,  Austin.  Texas 

78757 
Guy  E.  Twombly.  Maine  Public  Utilities 

Commission.  State  House.  Station  18. 

Augusta.  Maine  04330 
Paul  Popenoe.  Jr..  California  Public 

Utilities  Commission.  350  McAllister 

Street  San  Francisco,  California  94102 
Hugh  L.  Geiringer,  Public  Staff— NCUC, 

Communications  Division,  Box  991. 

Raleigh.  North  Carolina  27602 
Jim  Lanni.  Rhode  Island  Public  Utilities 

Commission.  100  Orange  Street 

Providence,  Rhode  Island  02903 
Mike  Dworkin.  Vermont  Public  Service 

Board.  120  State  Street.  Montpelier. 

Vermont  0S602 
Heiki  Leesment,  New  Jersey  Board  of 

Public  Utilities.  1100  Raymond 

Boulevard.  Newark  New  Jersey  07102 
Gary  A.  Evenson.  Director. 

Communications  Bureau.  Utility  Rates 

Division.  Public  Service  Commission. 

P.O.  Box  7864.  Madison.  Wisconsin 

53707 

Karen  L.  Hochstein,  Director, 
Congressional  and  Public  Relations, 
National  Association  of  Regulatory 
Utility  Commissioners,  1102  ICC 
Building,  P.O.  Box  684  Washington, 
aC.  20044 

Claudia  Pabo  (4  copies).  Deputy  Chief, 
Policy  and  Program  Planning  Division, 
Common  Carrier  Biu^au,  Federal 
Communications  Commission.  1919  M 
Street,  NW.  Room  544,  Washington. 
D.C.  20554 

[FR  Doc.  85-26256  Filed  11-1-85;  8:45  am] 

MLUNQ  CODE  CTIt-OI-H 


47  CFR  Part*  IS  and  76 

[Gen.  Docket  No.  85-301] 

Terminal  Devices  Connected  to  Cat>le 
Television  Systems 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  correction. 


summary:  TTiis  document  corrects  the 
date  for  initial  comments  as  it  appears 
in  the  Preamble  of  the  Proposed  Rule  in 
this  proceeding  concerning  terminal 
devices  connected  to  cable  television 
systems  (published  on  October  22, 1985, 
50  FR  42729). 

date:  The  correct  date  on  which  initial 
comments  are  due  is  November  22, 1985, 
as  shown  in  the  text  of  the  Proposed 
Rule. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 


FOR  FURTHER  mrORMATIOIl  OOMTAC*: 

Sbaroo  Briley.  Policy  Analyau  Branch. 
Mass  Media  Bureau,  Tel:  (202)  632-6302. 
Federal  Cammunications  Commission. 
Wiffiaml.Tricaika. 

Secretary. 

[FR  Doc  85-28255  Filed  11-1-8S:  8:45  am] 
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47  CFR  Part  22 

(CO  Oeciwt  Na  tS-ZS;  IWM73S:  FCC  SS- 
539] 

Do«nMtic  PubHc  CHhilar  Radio 
Teiecommunicatlona  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Termination  of  proposed 

rulemaking  (report  and  order). 


SUMMARY:  The  Conunission  had  decided 
not  to  adopt  a  rule  requiring  that  all 
cellular  customer  equipment  have  a 
convenient  means  for  subscriber 
selection  of  operation  on  either 
frequency  block  A  or  E  The 
Commission  determined  that  switdiable 
equipment  is  readily  available  and  the 
marketplace  will  correct  any  remaining 
problems. 

FOR  FURTHER  INFORMATION  CONTACT 
Kelly  Cameron,  Common  Carrier 
Bureau.  (202)  632-6017. 

SUPPLEMENTARY  INFORMATION: 

Report  and  Order  (Proceeding 
Tenninated) 

In  the  matter  of  amendment  of  Part  22  of 
the  Commission's  rules  relative  to  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service;  CC  Docket  No. 
85-25.  RM-4735,  FCC  85-539. 

Adopted:  October  4, 1985. 

Released:  October  11. 1985. 

By  the  Commission. 

Back^ound 

1.  This  proceeding  was  initiated  by  a 
Petition  for  Rulemaking  filed  by  die  Law 
Offices  of  Matthew  L.  Leibowitz,  P.A. 
and  Arthur  K.  Peters.  P.E.,  consulting 
Engineers  (petitioners).  The  petition 
requested  that  we  adopt  a  rule  requiring 
that  all  cellular  customer  equipment  be 
equipped  with  a  convenient  means  for 
subscriber  selection  of  operation  on 
either  frequency  Block  A  or  Block  B, 
commonly  referred  to  as  an  A/B  Switch. 
Petitioners  feared  competition  in  the 
Cellular  industry  would  be  impaired  by 
the  use  of  cellular  equipment  without  an 
A/B  Switch.  Petitioners  contended  that 
because  of  the  headstart  enfoyed  by 
wireline  carriers  in  the  vast  majority  of 
markets,  the  wireline  carrier  would 
build  a  substantial  subscriber  base 
before  the  non-wireline  carrier  began 


operating.  By  seUing  non-switdiable 
equipment  wireline  carriers  could 

discourage  their  subscribers  from 
converting  to  the  non-wireline  systeai. 
acccording  to  petitioners. '  Several 
parties  filed  comments  in  support  of  the 
petition.  Two  commenters  proposed 
additional  means  of  facilitating 
subscriber  conversion  frt>m  one  system 
to  the  other.  Chase/Post  Cellular 
Systems  (Chase/Post)  proposed  that 
subscribers  be  given  a  proprietary 
interest  in  their  cellular  telepbooe 
numbers  and  be  permitted  to  transfer 
their  numbers  to  the  new  system  MCI 
Cellular  Telephone  Company  (MQ) 
proposed  that  we  require  that  telephone 
numbers  be  programmable  by  the 
customer  at  the  control  head  or  the 
handset 

2.  We  adopted  a  Notice  of  Proposed 
Rulemaking  (NPRM),  FCC  85-55, 
released  February  12. 1985,  which 
proposed  various  solutions  to  the 
perceived  problem  of  diminished 
competition  in  the  ceUular  industry  due 
to  the  use  of  non-switchable  cellular 
customer  equipment.  As  one  option,  we 
proposed  to  adopt  a  rule  requiring  that 
all  cellular  customer  equipment  be 
equipped  with  a  convenient  means  for 
subscriber  selection  of  the  frequency 
block.  See  NPRM.  Appendix  A.  TTiis 
was  essentially  die  proposal  advocated 
by  petitioners.  In  addition,  however  we 
proposed  an  alternative  rule  that  would 
prohibit  wireline  carriers  or  affiliated 
entities  frtmi  offering  for  sale  or  lease 
non-switchable  cellular  customer 
equipment.  See  NPRM.  Appendix  B.  The 
petition  suggested  that  the  use  of  non- 
switchable  equipment  was  a  result  of 
the  wireline  headstart  We  therefore 
reasoned  that  because  the  wireline 
carriers  were  retiping  such  competitive 
advantage  as  mi^t  accrue  itom  the  use 
of  non-switchable  equipment  the 
burden  of  restoring  competitive  balance 
might  more  fairly  be  imposed  upon  the 
wireline  carriers  than  upon  equipment 
manufacturers.*  We  requested  comment 


'  Ail  celiular  uniti  are  capable  of  ofienling  on 

either  cellular  system  frequency  blcck.  At  iMue  here 
is  how  the  default  system — the  sysiem  the  unit 
seeks  out  for  placing  and  receiving  cafls— may  be 
selected.  An  A/B  awi«ch  perantt  the  customer  to  »ei 
which  system  will  be  sought  out  by  the  unit.  Noo- 
switchable  equiimenl  is  tniemaUy  programmed  to 
seek  a  cellular  tyateai  on  either  Block  A  or  Block  B: 
only  when  no  sfsleat  is  operating  on  the  pre- 
programmed frequency  Block  would  the  unit  be  able 
to  access  the  other  system.  Thus,  non-swilchable 
equipment  programmed  to  operate  on  the  wireline 
system  would  have  to  be  reprogrammed  by  a 
service  technician  in  order  to  access  the  non- 
wireline  frequency  block. 

'As  a  further  alternative,  we  proposed  imposing 
this  rule  only  on  the  Regional  Bell  Cellutar 
Companies. 


45844 
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on  these  proposals  and  on  the  Chase/ 
Post  and  MCI  suggestions  described 
above. 

Comments 

3.  We  received  comments  from  24 
parties.  Thirteen  parties  filed  reply 
comments.  The  comments  filed  by 
wireline  cellular  companies  and  landline 
telephone  companies  generally  were 
opposed  to  the  adoption  of  any  rule. 
These  commenters  argue  that  no  rule  is 
necessary.  Nyne  Mobile 
Communications  Company  (NMCC), 
among  others,  states  that  the 
marketplace  is  responding  to  the 
demand  for  switchable  equipment. 
BellSouth  Mobility.  Inc.  (BSMI)  states 
that  at  least  50%  of  current  product  lines 
have  an  A/B  Switch.' AT&T  comments 
that  equipment  distributors — both 
cellular  carriers  and  others — that  offer 
switchable  equipment  will  promote  it  as 
they  would  promote  any  other 
equipment  feature.  Ameritech  Mobile 
Communications,  Inc.  (AMCI)  suggest 
that  no  rule  is  necessary  because  both 
carriers  will  have  an  incentive  to 
promote  switchable  equipment.  This  is 
because  carriers  will  have  roaming 
agreements  with  both  wireline  and  non- 
wireline  carriers,  as  AMCI  does,  and 
will  therefore  have  no  reason  to  seek  to 
prevent  their  subscribers  from  accessing 
the  other  frequency  block.  In  addition, 
several  commenters  assert  that  the  cost 
and  inconvenience  of  converting  from 
one  system  to  the  other  are  minimal.* 
Moreover,  they  point  out  that  even  a 
subscriber  with  a  switchable  cellular 
unit  would  have  to  have  a  service 
technician  program  a  new  telephone 
number  into  the  unit  in  order  to  switch 
home  cellular  systems.  Finally,  although 
the  wireline  commenters  oppose  the 
adoption  of  any  rule,  they  expressed  a 
preference  for  a  rule  of  general 
application.  They  argue  that  applying 
the  rule  only  to  them  would  be 
discriminatory  and  would  not  assure 
cellular  subscribers  of  the  ability  to 
choose  carriers  freely,  particularly 
subscribers  on  the  non-wireline  system. 

4.  Both  the  wireline  cellular  carriers 
and  the  landline  telephone  companies 


'BSMI  provides  no  information  as  to  what 
percentage  of  total  production  these  product  lines 
represent. 

•iNMCC.  for  example,  estimates  that  this 
procedure  requires  replacement  of  a  SS 
Pro^ammable  Read-Only  Memory  (PROM)  chip 
ami  no  more  than  twenty  to  forty  minutes  of  a 
technician's  time.  NMCC  estimates  the  latx)r  cost  at 
no  more  than  $16  and  suggests  that  the  second 
carrier  in  a  market  could  be  expected  to  bear  these 
co'ts  in  order  to  attract  subscribers.  Indeed,  as 
several  commenters  point  out.  this  was  precisely  the 
strategy  used  by  the  non-wireline  carrier  in  Chicago 
to  attract  4.000  subscribers  from  the  wireline 
system. 


unanimously  expressed  strong 
opposition  to  the  Chase/Post  suggestion 
concerning  customer  ownership  (or 
portability)  of  cellular  telephone 
numbers  and  MCI's  proposal  to  allow 
cellular  subscribers  to  program  a  new 
number  into  their  cellular  telephones. 
The  comments  of  Southwestern  Bell 
Telephone  Co.  (Southwestern)  on  these 
issues  are  representative.  Southwestern 
points  out,  for  example,  that  the  two 
cellular  carriers  in  a  given  market  will 
generally  have  different  NXX  codes. 
Therefore,  either  seven-digit  routing  or 
data  base  routing  would  be  required  in 
all  end-officers  within  a  LATA  to 
facilitate  number  portability. 
Southwestern  also  contends  that 
number  portability  would  create  serious 
administrative  problems  relating  to 
customer  biinng  and  number 
assignment  Southwestern  opposes 
MCI's  number  programmability  proposal 
because  of  the  increased  potential  it 
would  present  for  unauthorized  use  of 
cellular  telephone  service. 

5.  A  number  of  commenters  supported ' 
adoption  of  a  rule.  Telocator  Network  of 
America  (Telocator).  for  example, 
argues  that  an  A/B  Switch  rule  is 
essential  to  a  universal  and  competitive 
cellular  maiket.  Telocator  points  out 
that,  unless  subscribers  have  an  A/B 
Switch,  there  can  be  no  competition  in 
the  roamer  market.^ Telocator  also 
argues  that  the  marketplace  will  not 
function  properly  because  consumers 
are  not  aware  of  the  importance  of  an 
A/B  Switch  until  they  begin  to  roam. 
Finally,  Telocator  speculates  that,  in 
markets  where  roaming  will  be 
prevalent,  wireline  carriers  will  have  an 
incentive  not  only  to  offer  non- 
switchable  equipment  but  to  discount  it 
substantially."  Metro  Mobile  CTS,  Inc. 
(Metro  Mobile)  also  supports  the 
imposition  of  the  rule  proposed  in 
Appendix  A  of  the  NPRM.  Metro  Mobile 
argues,  however,  that  this  is  not  a 
sufficient  remedy.  Metro  Mobile 
reconmiends  that  we  require  that 
landline  telephone  companies  give  the 
prospective  non-wireline  carrier  in  each 
market  its  own  NXX  code  for  use  as  a 
reseller  on  the  wireline  system  during 
the  headstart  period.  The  non-wireline's 
resale  customers  could  then  be  shifted 
to  the  non-wireline  system  when  it 


'Telocator  cites  as  an  example  of  the  public 
interest  consequences  of  this  situation  the 
experience  of  roamers  in  Washington,  D.C  from 
wireline  systems  in  other  cities  who  are  unable  to 
take  advantage  of  the  lower  roamer  rales  offered  by 
the  non-wireline  carrier  because  of  the  lack  of  an 
A/B  Switch. 

•Telocator's  hypothetical  wireline  carrier  would 
be  selling  or  leasing  equipment  to  subscribers  on  its 
own  system  who  would  be  roamers  on  some  other 
system. 


became  operational.  ^  Metro  Mobile 
believes  that  our  alternative  proposed  in 
Appendix  B  of  the  NPRM  is  inadequate 
because  the  effect  on  consumers  of  non- 
switchable  equipment  is  the  same 
regardless  of  who  supplies  it.* 

6.  The  sole  manufacturer  of  cellular 
customer  equipment  to  respond  to  the 
NPRM,  Tandy  Corporation  (Tandy),  also 
supports  the  proposal  in  Appendix  A.* 
Tandy  asserts  that  market  forces  may 
not  work  due  to  consumer's  lack  of 
information  about  the  advantages  of  an 
A/B  Switch.  Tandy  further  states  that 
any  of  the  proposed  solutions  will 
impose  a  burden  on  manufacturers  but 
that,  due  to  cost  savings  in  volume 
production,  requiring  that  manufacturers 
make  only  switchable  equipment  may 
be  cheaper  than  making  switchable 
equipment  specifically  for  wireline 
carriers.  •»  Finally.  Tandy  states  that  the 
added  cost  of  an  A/B  Switch  is  minimal, 
as  would  be  the  cost  of  converting  its 
production  line  to  manufacturing  only 
switchable  equipment. 

Discussioo 

7.  Initially,  we  must  define  the  scope 
of  the  problem  addressed  by  this 
proceeding  and  what  rehef  we  can 
provide.  Petitioners  have  requested  that 
we  prohibit  the  use  of  cellular  customer 
equipment  that  does  not  have  a 
convenient  means  for  subscriber 
selection  of  the  frequency  block.  They 
argue  that  the  wireline  carrier  will 
typically  build  a  subscriber  base  during 
the  headstart  period  and  that  the  non- 
wireline  carrier  will  be  unable  to 
compete  for  these  subscribers  if  they  are 
using  non-switchable  equipment.  Based 
on  the  record  before  us,  however,  we 
conclude  that  there  is  no  reason  to 
believe  that  the  continued  availability  of 
non-switchable  cellular  customer 
equipment  will  have  any  appreciable 


'This  proposal  would  work  equally  well  if  the 
non-wireline's  resale  customers  were  using  tion- 
switchable  equipment  programmed  to  scan  Block  A. 
These  units  would  then  default  to  Block  B  until  the 
non-wireline  system  went  on  the  air. 

'By  contrast,  Mobile  Communications 
Corporation  of  America  (MCCA)  recommends  that 
we  adopt  Option  B.  MCCA  believes  that  the 
wirelines  should  correct  the  problem  since  they 
stand  to  beneHt  from  the  use  of  non-switchable 
equipment.  MCCA  also  argues  that  subscribers 
must  be  given  a  proprietary  interest  in  their  cellular 
telephone  numbers  and  a  means  of  reprogramming 
telephone  numbers  in  order  to  allow  free  movement 
of  subscribers.  MCCA  does  not  address  the 
technical  and  administrative  objections  to  these 
proposals  raised  by  other  commenters. 

•Tandy  recommends  that  we  mandate  frequency 
block  selection  on  the  keypad,  with  appropriate 
software,  as  a  more  user-friendly  mechanism  than 
an  A/B  Switch. 

'•Nothing  would  prevent  a  manufacturer  from 
making  only  switchable  equipment,  regardless  of 
any  action  we  might  take  in  this  proceeding. 
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impact  upon  competUioD  for  tubacriben 
in  the  local  cellular  market  This  is 
particularly  true  if  carriers  utflize  a 
transferable  NXX  scheme,  which  we 
find  would  tern  Ibe  public  interest. 
Secondly,  we  oondnde  that,  even  were 
we  oominced  that  local  conipetltiun 
•rere  being  stifled  by  non-switdiable 
ceUidar  cwstowei  eqaipannt,  none  of  the 
solutions  to  this  problem  is  feasible  or 
Justifiabie. 

B.  in  order  lor  a  cellular  sabscriber  to 
switch  home  syateaa.  tiie  sirfwcriber 
must  take  his  oelluiar  twl^n^wtn^  to  a 
service  technician  for  raprf^giimnii^ 
This  is  necessary,  even  tf  Ibe  cellnlar 
unit  is  equipped  with  an  A/B  switch, 
because  the  unit  must  be  programmed 
with  a  new  telephone  number.  * '  An  Ay 
B  switch  would  only  permit  free 
movement  of  subscribers  if  we  were  to 
require  number  portability  or 
programmability,  as  proposed  by 
Chase/Post  and  MCL  We  agne  with  the 
commenters.  however,  tiiat  these 
proposals  are  unworkable  and  are  not 
justified  by  the  record  before  us. 
Therefore,  because  a  cellular  subscriber 
desiring  to  change  home  carriers  must 
have  his  cellular  tdepbone 
reprogranuned  regardless  of  the 
presence  of  an  a/b  switch  (except  as 
discussed  in  the  following  paragraph), 
none  of  the  proposed  rules  wo«ld 
promote  competition  for  local 
subscribers. 

9.  The  proposal  by  Telocator  and 
Metro  Mobile  that  we  requira  local 
telephone  carriers  to  give  the  non- 
wireline  reseller  its  own  NXX  code 
during  the  %inrelioe  beadstart  is  clearly 
technically  feasible.  Indeed,  such 
arrangements  have  been  made  in  a 
number  of  markets.  We  believe  this  is  a 
reasonable  and  pro-competitive  means 
of  enabling  the  prospective  non-«vireline 
licensee  to  compete  in  the  resale  market. 
In  cases  where  the  ooo-wireline, 
proposing  to  act  as  a  reseller,  has 
sufficient  projected  customer  volume, 
we  would  expect  the  k>cal  landline 
telephone  company  to  assign  an  NXX 
code  to  it  in  advance  of  be^nning  ita 
own  operations,  if  it  is  technically 
feasible  to  do  so.  We  would  also  expect 
the  wireline  cellular  operator  (where 
tedmically  feasible)  to  make  the 
appropriate  software  dianges  to  its 
system  to  permit  the  non-wireline 
carrier's  customers  to  use  mobile  units 
programmed  with  the  non-wireline 
carrier's  numbers  on  the  wireline  system 
while  the  non-wireline  is  relegated  to 
reselling  service.  If  a  non-wireline 

' '  If  (he  subscriber  has  been  teasing  U* 
equipment  from  his  original  carrier,  he  may  simply 
;  have  »  new  unit  installed  in  his  vehicle.  The 
^  presence  of  an  A/B  Switch  obviously  would  have 
I  no  effect  in  this  situation. 


carrier  chooses  this  option,  it  would,  of 
course,  be  responsible  for  the  cost  of 
implementation.  This  solution  has  the 
advantages  of  avoiding  the  need  for 
reprogtarami«g  the  mobile  unit  witfi  a 
new  telepbooe  Bomber  upon  transfer  to 
the  noo-wirriine  system  and  of  hdl 
compatibility  widi  ratMles  that  do  not 
have  an  A-B  switch. ** 

10.  The  remaining  question  before  us 
is  wbedier  non-switchable  cellular 
customer  eqa^mmt  rqiresents  a 
sufficient  inpediment  to  competition  in 
the  roamo-  maiket  to  justify  tfie 

•doptian  of  ooe  of  the  proposed  rules. 
Oeariy,  a  roaaaer  asing  a  non- 
switchable  unit  will  have  no  choice  of 
cairiera;  such  •  mat  will  default  to  a 
system  on  the  same  frequency  block  as 
its  home  system,  if  ooe  is  available. 
Most  celliilar  subscribers  are  likely  to 
use  roaming  service  relatively 
infrequently.  Therefore.  wUl  be 
relatively,  the  ability  to  select  a  roamer 
carrier  unimportant  to  the  majority  of 
cellular  subscribers.  To  the  extent  that 
this  ability  is  io^Kwtant  to  consuraen. 
[e.g..  as  roaming  becomes  more 
commonplace)  the  marketplace  tvill 
supply  switchaUe  odhilar  equipment  In 
fact,  whereas  the  petition  for  rulemakii^ 
suggested  that  oon-switchable  units 
were  dominating  the  market  it  is  clear 
from  the  record  before  us  that  there  is  a 
lai^  supply  of  cellular  customer 
equipment  equipped  with  an  A/B 
switch.  The  ceOular  customer  equipment 
market  is  highly  competitive.  Equipment 
is  available  from  carriers,  resellers  and 
consumer  electronics  retailers.  In 
addition,  many  subscribers  lease  their 
equipment  rather  than  piutJiasing  it  and 
in  such  a  case  would  normally  obtain  a 
new  unit  upon  switching  cairiers.  Thus, 
even  during  the  headstart  period,  the 
wireline  carrier  does  not  have  a 
strangle-hold  on  the  equipment  supply. 
Moreover,  given  the  fact  that  it  is 
eqqally  inconvenient  to  switch  home 
cellular  carriers  regardless  of  whether 
the  subscriber  has  a  cellular  telephone 
equipped  with  an  A/6  Switch  (unless 
the  NXX  option  discussed  above  is 
used),  it  has  not  been  demonstrated  that 
the  wireline  carrier  has  any  substantial 
incentive  to  promote  the  use  of  non- 
switchable  equipment^*  no  reason  has 
been  suggested  to  us  why  the  industry 
would  not  continue  to  meet  the  demand 

"  See  note  7.  supra. 

"  The  record  carrtann  speculation,  but  no 
evidence,  that  wireline  carriers  are  seeking  to 
promote  the  «iae  of  o<m«wi4chaWe  equipment.  The 
hi^ly  competitive  nature  of  the  celluiar  customer 
equipment  market  would  make  it  difficull  and  even 
futile  for  wireline  earners  to  attempt  to  promote 
non-switchable  equipment.  In  any  event,  the  small 
additional  cost  of  installing  a  new  PROM  to  scan 
the  non-wireline  frequency  block — a  cost  which 
might  be  borne  by  the  non-wireline  carrier  itself — is 


for  switchable  equipnent  Similariy, 
althon^  consumer  awareness  of  tbe 
value  of  an  A/B  switch  may.  at  present 
be  low,  we  believe  that  a  competitive 
cellular  equipment  market  can  be 
trusted  to  perform  its  traditional 
function  of  consumer  education. 


11.  The  record  of  this  proceeding 
indicates  that  the  cost  both  to  the  pubbc 
and  to  manufacturers,  of  imposing  an  A/ 
B  switch  requirement  would  be  minimal. 
The  record  also  demonstrates,  however, 
that  the  marketplace  is  meeting/ 
consumer  demand  for  switchaUe 
cellular  customer  equipment  Cellular 
subscribers  who  wish  to  have  th^  ability 
to  select  carriers  when  roaming  can 
purchase  or  lease  cellular  units  that 
provide  this  c^wbihty.  In  sum.  we  do 
not  believe  that  the  present  situation 
poses  any  direat  to  competition  that 
requries  regulatory  intervention.  We 
therefore  conchide  that  the  public 
interest  does  not  require  the  adoption  of 
either  of  the  rules  proposed  in  the 
NPRM.  (March  22. 19B5.  50  FR  11519). 

12.  Accordingly,  it  is  ordered,  that  this 
proceeding,  CC  Docket  No.  85-25,  is 
terminated. 

Federai  Communicatioiu  Cammissioa. 

VVQIiam  ].  Tiicarico. 

Secretary.  * 

(FR  Doc.  9&-2S2S7  Filed  ll-l-aS;  &45  aioj 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

(Docket  No.  PS-84:  Notiee  2] 

TranaportaWow  of  Natural  and  Other 
Gas  by  Pipeline;  Confirmation  or 

'^^^^S'vA  Of  flHOOBBtfRI  JMIOWDVft 

Operating  Pressure  for  Gas  Pipelines 

agency:  Materials  Transportation 
Bureau  (MTB),  DOT. 

ACTION:  Extension  of  comment  period. 


summary:  This  notice  extends  the 
comment  period  to  January  5, 1986.  for 
comments  to  be  submitted  on  Docket 
No.  PS-641  Notice  1,  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPRM)  on 
the  confmnation  or  revision  of 
maximum  allowable  operating  pressure 
for  gas  pipelines.  This  ANPRM  was 

unlikely  to  dissuade  a  subscriber  from  switching 
carriers  when  he  is  already  prepared  to  bear  the 
expense  and/or  inconvenience  associated  with 
having  his  unit  programmed  with  a  new  telephone 
number. 
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published  in  the  Federal  Register, 
Volume  50,  No.  172.  on  September  5, 
1985.  at  page  36116. 

DATC:  Comments  due  by  January  3, 1986. 
AOOACSS:  Comments  should  be  sent  to 
the  Dockets  Branch,  Materials 
Transportation  Bureau,  U.S.  Department 
of  Transportation.  400  Seventh  Street 
SW.,  Washington,  D.C.  20590.  Please 
identify  the  docket  and  notice  numbers. 
All  comments  and  docket  materials  will 
be  available  in  Room  8426  for  inspection 
and  copying  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.  each  working  day. 
Non-Federal  employee  visitors  are 
admitted  to  the  DOT  Headquarters 
building  through  the  southwest  quadrant 
at  Seventh  and  E  Streets. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Langley,  (202)  426-2082, 
regarding  this  extension  of  the  comment 
period,  or  the  Dockets  Branch,  (202)  42ft- 
3148,  for  copies  of  the  ANPRM. 
SUPPLEMENTARY  INFORMATION:  In  a 

letter  of  October  25, 1985,  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  requested  the  comment  period 
on  Docket  PS-84;  Notice  1  be  extended 
60  days.  INGAA,  which  represents  a 
large  segment  of  the  operators  directed 
by  the  regulations  involved,  states  that 
additional  time  is  needed  to  establish  an 
industry  position  on  this  subject. 

Based  on  the  above  and  also  that 
NITB  is  interested  in  having  as  thorough 
a  review  made  of  the  ANPRM  as 
possible,  MTB  is  extending  the  comment 
period  to  January  3, 1986. 

Authority:  49  VS.C.  1672;  40  CFR  1.53; 
Appendix  A  to  Part  1.  and  Appendix  A  to 
Part  106. 

Issued  in  Washington,  D.C.  on  October  30, 
1985. 

Lucian  M.  Furrow, 

Acting  Associate  Directorfor Pipeline  Safety 
Regulation,  Materials  Transporting  Bureau. 
[FR  Doc  85-26277  Filed  11-1-85;  a-45  am) 
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ACTION:  Proposed  rule;  notice  of  public 
hearing,  and. extension  of  comment 
period. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wiidlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wildlife 
and  Plants:  Public  Hearing  and 
Extension  of  Comment  Period  on 
Proposed  Endangered  Status  With 
Critical  Habitat  for  Glaucocarpum 
Suffrutescens  (Toad-Flax  Cress) 

agency:  Fish  and  Wildlife  Service. 
Interior. 


Section  4(b)(5)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  requires  that  a  public  hearing 
be  held  if  requested  within  45  days  of 
the  publication  of  a  proposed  rule.  The 
Service  gives  notice  that  a  public 
hearing  will  be  held  in  Vernal.  Utah,  on 
the  Proposed  determination  of 
endangered  status  with  designation  of 
critical  habitat  for  Glaucocarpum 
Suffrutescens  (toad-flax  cress),  and  that 
the  comment  period  on  the  proposal  will 
be  extended. 

DATES:  The  public  hearing  will  be  held 
on  November  21. 1985.  at  JiOQ  p.m. 
Comments  on  the  proposal  must  be 
received  by  December  1, 1985. 
AOORESS:  The  public  hearing  will  be 
held  at  the  Uintah  County  Courthouse, 
147  East  Main.  Vernal,  Utah.  Written 
comments  and  materials  should  be  sent 
to  the  Field  Supervisor,  Endangered 
Species  Office,  U.S.  Fish  and  Wildlife 
Service,  Room  2078  Administration 
Building,  1745  West  1700  South,  Salt 
Lake  City,  Utah  84104-5110.  Comments 
and  materials  received  will  be  available 
for  public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  England.  Staff  Botanist, 
Endangered  Species  Office.  U.S.  Fish 
and  Wildlife  Service.  Room  2078, 
Administration  Building,  1745  West  1700 
South.  Salt  Lake  City,  Utah  84104-5110 
(801/524-^1430;  FTS  588-4430). 
SUPPLEMENTARY  INFORMATION: 

Background 

Glaucocarpum  suffrutescens  (toad- 
flax cress)  is  an  herbaceous  perennial 
plant,  commonly  8  to  12  inches  tall  with 
a  deep  woody  root  that  forms  an  above- 
ground  clump  of  several  slender  simple 
stems  with  an  elongated  loose 
inflorescence  of  yellow  flowers. 
Glaucocarpum  suffrutescens  is  in  the 
mustard  family  and  is  the  only  member 
of  its  genus.  The  species  is  one  of 
several  endemics  limited  to  the  Green 
River  Formation  in  the  Uinta  Basin  of 
eastern  Utah.  It  survives  mostly  on  one 
calcareous  shale  stratum,  marked  by  a 
highly  erosion-resistant  layer  of  water 
deposited  volcanic  tuft.  The  species  has 
experienced  a  significant  population  and 
range  reduction  since  its  discovery  50 
years  ago  and  appears  to  be  threatened 
with  habitat  destruction  associated  with 
the  collection  of  building  stone  on  the 


ground  surface  of  its  habitat.  The 
species  may  be  v\ilnerable  to  heavy 
grazing.  The  species  has  lost  at  least 
two  stands  to  oil  and  gas  exploration 
and  development  and  is  potentially 
threatened  by  continued  oil  and  gas 
development  and  oil  shale  development. 
The  Service  proposed  a  determination  of 
endangered  status  with  designation  of 
critical  habitat  for  Glaucocarpum 
suffrutescens  in  the  Federal  Register, 
September  5, 1985  (50  FR  36118).  The 
period  for  submission  of  public 
comments  on  the  proposal  was 
originally  scheduled  to  end  on 
November  4, 1985. 

By  October  21. 1985,  the  Service  had 
received  letters  fix)m  U.S.  Congressman 
Howard  C.  Nielson;  Dorothy  C.  Luck, 
Uintah  Coimty  Clerk;  and  several 
private  individuals  requesting  a  hearing 
on  the  proposal  to  determine 
endangered  status  with  critical  habitat 
designation  for  Glaucocarpum 
suffrutescens  (toad-flax  cress).  The 
Service  has  scheduled  tiiis  hearing  for 
November  21, 1985.  at  7:00  p.m.  at  the 
Uintah  County  Courthouse,  147  East 
Main  Street,  Vernal,  Utah.  Those  parties 
wishing  to  make  statements  for  the 
record  are  encouraged  to  have  a  copy  of 
their  statements  available  to  be 
presented  to  the  Service  at  the  start  of 
the  hearing.  In  order  to  accommodate 
the  hearing,  the  Service  also  extends  the 
public  comment  period  on  the  proposal. 
Written  comments  may  now  be 
submitted  until  December  1, 1985.  to  the 
Service's  Office  in  the  AOORESS  section. 

Author 

The  primary  author  of  this  notice  is 
Mr.  John  L  England,  Botanist,  at  the 
above  address. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  et  seq.;  Pub.  L.  93-205,  87  Stat.  884;  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  October  29, 1965. 

Frank  Dunkle, 

Acting  Regional  Director.  U.S.  FWS.  Denver. 
Colorado. 

[FR  Doc.  85-26238  Filed  11-1-85;  8:45  am) 
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Notices 


Federal  Kiflstar 
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This  McNon  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rales  or 
proposed  rules  that  are  applicabie  to  the 
put><ic.  Notices  of  hearings  and 
investigations,  cornmittwe  meetings,  agency 
decisions  and  wings,  delegotiona  of 
authority,  Wng  of  petittone  and 
appticalions  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appaarirtg  in  ttvs  section. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Etactrfflcatton  Adinbtfstration 
OgMhorp*  Powar  Corp.  Tuckar,  GA; 


AOCNCV:  Rural  Electrification 
Administration  (REA).  USDA. 
ACnow;  fttiposed  Loan  Guarantee. 

summary:  Under  the  authority  of  Pub.  L 
93-32  (87  STAT.  65)  and  in  conformance 
with  applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
20-22  [Guarantee  of  Loans  for  Bulk 
Power  Supply  Facilities),  notice  is 
hereby  given, that  the  Administrator  of 
REA  will  consider  providing  a  guarantee 
supported  by  the  full  faith  and  credit  of 
the  United  States  of  America  for  a  loan 
in  the  approximate  amount  of 
$721,171,000  to  Oglethorpe  Power 
Corporation  (OPC).  Tucker,  Georgia. 
This  loan  guarantee  will  provide 
additional  funds  needed  to  finance 
Oglethorpe's  continuing  participation  in 
the  Alvin  W.  Vogtle  Nuclear  Plant 
Project. 

FOR  niRTHCR  MFORMATION  COMTACT: 
Mr.  F.F.  Stacy,  General  Manager. 
Ogleftorpe  Power  Corporation.  P.O.  Box 
1349,  Thicker.  Georgia  90065-1349. 
SUPIHJBMENTAIIY  MFORMATION:  Legally 

organized  lending  agencies  capable  of 
makiAg,  holding  and  servicing  the  loan 
proposed  to  be  guaranteed  may  obtain 
information  on  the  proposed  prt^am, 
including  the  engineering  and  economic 
feasibility  studies  and  die  proposed 
schedule  for  advances  to  the  borrower 
of  the  guaranteed  loan  funds  &om  Mr. 
Stacy  at  the  address  given  above. 

In  order  to  be  considered,  proposals 
must  be  submitted  on  or  before 
December  4, 1984.  to  Mr.  Stacy.  The  right 
is  reserved  to  give  such  consideration 
and  to  make  such  evaluation  or  other 
disposition  of  all  proposals  received  as 
OPC  and  REA  may  deem  appropriate. 
Prospective  lenders  are  advised  that  the 


guaranteed  financing  for  (his  profect  is 
available  bam  the  Federal  Financing 
Bank  under  a  standing  agreement  with 
the  Rural  Electrificati<ui  Administratioa. 

Copies  of  REA  Bulletin  20-22  are 
available  fitMB  the  Director,  PaUic 
Information  Office.  Rural  Electrification 
Administration,  U.S.  Department  of 
Agriculture,  Washfatgton,  DC  20250. 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  msSO— 
Rural  Electrification  Loans  and  Loan 
Guarantees. 

Dated:  October  20. 1885. 
HaroU  V.  Hunter. 
Administrator. 

[FR  Doc.  8S-n2B244  Fdad  11-1-8S:  8:45  am] 
noma  cooc  9ii»-is4i 


Son 


Environmantai  Impact;  Harriaon  IMB- 
Panthar  Ciaaka  Walarahact.  AL 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2){q 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Harrison  Mill-Panther  Creeks 
Watershed.  Houston.  Geneva,  and  Dale 
Counties,  Alabama. 

FOR  FURTNBR  aPOMMATlOW  CONTACT: 

Ernest  V.  Todd.  State  ConservatioDist 
Soil  Conservation  Service,  665  Opelika 
Road,  Auburn.  Alabama,  36830, 
telephone  (205)  821-8070. 

SUPPLEMENTARY  INPORMATtON:  The 

environmental  assessment  of  tfiis 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  legiaoai  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Ernest  V.  Todd,  State 
Conservationist,  has  detenained  that  die 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 


Hanisoa  Mffi-Pandnr  Creeks 
WatarriMiLAlalMBa 

Notica  of  a  Fiadix^g  <rfNo  Significant 
Impact 

The  project  concerns  a  plan  for 
reducing  excessive  erosion  on  sloping 
cropland  and  preventing  rapid  and 
serious  deterioration  of  the  resource 
base.  The  planned  works  of 
improvement  include  land  use 
conversion  on  480  acres  of  marginal 
cropland,  accelerated  conservation  land 
treatment  on  an  additional  6.947  acres  of 
cropland,  and  installation  of  12  ^wle 
stabilization  stmctofet. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (PONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal  State,  arid  local  agencies  and 
intended  parties.  A  limited  mmiber  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  enviFonmental  assessment  are  oa 
file  and  may  be  reviewed  by  contacting 
Ernest  V.  Todd. 

No  administradve  action  on 
implementation  of  the  proposal  wiU  be 
taken  unUI  30  days  after  the  date  of  this 
publicatioo  in  the  Fadaml  Bagislac. 
[This  activity  is  listed  ia  the  Catalog  of 
Federal  Domestic  Aeeistaace  uader  No. 
10.804— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  tibe  provisions 
of  Executive  Order  12372  whidi  retjuires 
intergovernmental  consultation  with  State 
and  local  o^icials.) 

Ernest  V.  Todd. 

State  Conteivatianiat 

Dated:  October  28. 1B8S. 
[FR  Doc.  8S-28n4  Filed  11-1-8S;  8:45  sm] 

BHXma  COK  MI0-1S-M 


COIMIISSION  ON  aVM.  RIGHTS 

Indiana  Adviaory  Cotmnittaa;  Aganda 
and  NotIca  Of  PuMcMaatlng 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rvdes  and  ResulaUons 
of  die  U.S.  Commission  on  Qvil  Rights, 
that  a  meeting  of  d>e  Indiana  Advisory 
Committee  to  the  Commission  will 
convene  at  8:30  a.m  and  adjourn  at  6:00 
p.m.  on  November  21. 1965,  at  the 
University  of  Notre  Dame.  Center  for 
Continuing  Edocation,  South  Bend, 
Indiana.  The  purpose  of  the  meeting  is  to 
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conduct  a  seminar  on  civil  rights  issues 
in  housing. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James 
Nuechterlein  or  Clark  Roberts.  Director 
of  the  Midwestern  Regional  Office  at 
(312)  353-7371,  (TDD  312/886-2188). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  October  29, 
1965. 

BertSUw. 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-26278  Filed  11-1-85;  8:45  am] 


Indtafia  Advisory  Commttte*;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  and  adjourn  at  9HX) 
p.m.  on  November  20, 1985.  at  the 
Housing  Allowance  Office,  Inc.,  425 
North  Michigan  Street  South  Bend. 
Indiana.  The  purpose  of  the  meeting  is  to 
review  information  collected  on 
affirmative  action  in  Indianapolis  police 
and  fire  departments  and  to  prepare  for 
a  housing  seminar  to  be  held  the 
following  day. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James 
Nuechterlein  or  Clark  Roberts,  Director 
of  the  Midwestern  Regional  Office,  at 
(312)  353-7371,  (TDD  312/886-2188). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  D.C  October  29, 
1985. 

Bart  SUver. 

Assistant  Staff  Director  for  Regional 
Programs. 

|FR  Doc.  85-28279  Filed  11-1-85;  8:45  am] 
MUMQ  COOE  MSfr^t^ 


MieaissippI  Advisory  Committee; 
Agenda  for  Notice  of  PulMc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  mefeting  of  the  Mississippi 
Advisory  Committee  to  the  Commission 
will  convene  at  7:00  p.m.  and  adjourn  at 
9M  pan.  on  November  21, 1985,  at  the 
Airport  Hilton  Hotel,  2240  Democrat 
Road,  the  Washington  Room,  Memphis. 
Tennessee.  The  purpose  of  the  meeting 
is  to  hold  a  Committee  briefing  on 
equality  of  municipal  services  in  Tunica, 
Mississippi  for  a  community  forum. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Louis 
Westerfield  or  Bobby  Doctor,  Director  of 
the  Southern  Regional  Office  at  (404) 
221-4391,  (TDD  404/221-4391).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting.  The  meeting  will  be 
conducted  pursuant  to  the  provisions  of 
the  Rules  and  Regulations  of  the 
Commission. 

Dated  at  Washington,  D.C,  October  29, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  DOC  85-28280  FUed  11-1-85;  8:45  am] 

BHJJNa  COOC  SSSS-OIHI 


Mieeiasippi  Advisory  Committee; 
Amendment 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights 
that  a  meeting  of  the  Mississippi 
Advisory  Conmiittee  to  the  Commission 
originally  scheduled  for  November  22, 
1985,  at  the  Tunica  Facility  Building, 
Moon  Landing  Rood,  Tunica, 
Mississippi,  at  8:30  a.m.  to  5:30  p.m.,  has 
a  new  meeting  location. 

The  meeting  date,  convening  and 
adjourning  times  will  remain  the  same. 
The  meeting  location  will  change  to  The 
Tunica  County  Courthouse,  the  Court 
Room.  Tunica,  Mississippi. 

Dated  at  Washington,  D.C,  October  29, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc  85-28281  Filed  11-1-85;  8:45  am] 

MLUNO  CODE  USS-OI-M 


Soutli  Dai(ota  Adviaory  Committee; 
Agenda  for  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  Sub-committee  meeting  of  the 
South  Dakota  Advisory  Committee  to 
the  Commission  will  convene  at  9:30 
a.m.  and  adjourn  at  12.00  p.m.  on 
November  23. 1985.  at  the  King's  Inn.  220 
South  Pierre  Street,  the  Tower  Room, 
Pierre.  South  Dakota.  The  purpose  of  the 
meeting  is  to  review  the  draft 
memorandum  regarding  the  Surface 
Transportation  Assistance  Act. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Sub-commiftee.  should  contact 
Committee  Chairperson,  David  L  Volk 
or  William  Muldrow.  Acting  Director  of 
the  Rocky  Mountain  Regional  Office  at 
(303)  844-2211.  (TDD  303/844-3031). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  Octol}er  29, 
1985. 

Bert  SUver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-26282  Filed  11-1-85;  8:45  am] 

BILUNQ  COM  tSaS-OI-M 


Utati  Advisory  Committee;  Agenda  for 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Utah  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  adjourn  at 
10:00^p.m.  on  November  21. 1985.  at  the 
State  Office  of  Education  Building.  250 
E.  500  S..  Salt  Lake  City,  Utah.  The 
purpose  of  the  meeting  is  to  plan 
projects  for  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
William  Muldrow.  Acting  Director  of  the 
Rocky  Mountain  Regional  Office  at  (303) 
844-2211,  (TDD  303/844r-3031).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 
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Hae  meeting  will  be  conducted 
pursuant  to  the  proviskMn  of  the  rales 
and  regulations  of  the  Conuaission. 

Dated  at  Washington,  D.C..  October  30. 
IflHS. 

Bert  Silver. 

Assisttutt  Staff  Director  for  Regional 
Pn^nuna. 

(FR  Doc.  aS-26283  Filed  11-1-85;  8:45  am] 

BilXING  COM  6SSS-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Ceneue 

Aiweel  Wholeiele  Trade; 
ConeMeration 

Notice  is  hereby  given  that  the  Bureau 
of  the  Census  is  planning  to  conduct  in 
1986  the  Annual  Wholesale  Trade 
Survey.  This  survey  will  be  conducted 
under  Title  13.  United  States  Ck)de, 
sections  182.  224,  and  225,  and  will 
provide  data  for  1985  covering  year-end 
inventories,  purchases,  and  annual  sales 
of  finns  engaged  in  wholesale  trade. 
This  survey  is  the  only  continuing 
source  available  on  a  comparable 
classification  and  timely  basis  for  use  as 
a  benchmark  for  developing  estimates  of 
vvholesale  sales  and  inventories.  Such  a 
survey,  if  conducted,  shall  begin  not 
earlier  than  December  31. 1985. 

Information  and  recommendations 
received  by  the  Bureau  of  the  Census 
show  that  the  data  will  have  significant 
application  to  the  needs  of  the  public, 
the  distributive  trades,  and 
governmental  agencies,  and  that  the 
data  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

Reports  will  be  required  only  from  a 
minimum  selected  sample  of  merchant 
wholesale  firms  operating  in  the  United 
States,  with  probability  of  selection 
based  on  sales  size.  The  sample  will 
provide,  with  measurable  reliability, 
statistics  on  the  subject  specified  above. 

Copies  of  the  proposed  forms  and  a 
description  of  the  collection  methods  are 
available  upon  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  DC 
20233. 

Any  suggestions  or  recommendations 
concerning  the  data  items  covered  in 
this  proposed  survey  will  receive 
consideration  if  submitted  in  writing  to 
the  Director,  Bureau  of  the  Census,  on  or 
before  December  3. 1985. 

Dated:  October  29, 1985. 
John  G.  Keane, 

Director,  Bureau  of  the  Census. 
(FR  Doc.  85-26249  Filed  11-1-85;  8:45  am] 

BILUN«  CODE  3S10-07-M 


Natlonai  Oceanic  and  AtmoBfrtiertc 
Aui  I  HI  Nwi  auon 

Matlne  Mainniaisi  Appecatton  for 


Fisherlee  Center,  national  Marine 
Heheries  Servlee 

Notice  is  hereby  given  that  an 
Applicant  has  a^ied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
antfaorind  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
Ae  Taking  and  Importing  of  Marine 
Mammals  (SO  CFR  Part  216). 

1.  Applicant 

a.  Name:  Nortiiwrest  and  Alaska  Plaheriea 
Center  (P77#18):  National  Marine  Fiaheriea 
Service. 

b.  Address:  7800  Sand  Point  Way.  N.E.. 
Seattle,  Washington  98115. 

2.  Type  of  Permit  Scientific  Researck. 

3.  Name  and  Numlxr  of  Marine  Mammals 
and  Type  and  Talce: 

Crabeater   seal   (Lobodon   cordno- 
phagusf: 

— ^Flipper  »«fl  --  ...       500 

— Sacrifice  „.._„.._.._.__ ,„_«__       800 

—Instrument  tag »> lOO 

ToUl  annual  take 1,200 

Leopard  seal  (Hydrurga  leptoayx): 

—Flipper  tag 200 

— Sacriflce « -„,, 150 

— Instrument  tag 100 


Total  annual  take 

Weddel   seal   (Leptonychotes   wed- 
delli): 

—Flipper  tag 

— Sacrifice .,  ., ., . 

— ^Instrument  tag ». ,„ 

'  Total  annual  take 

Ross  seal  (Ommalophoca  roeai/: 

— Flipper  tag .«, 

— Sacrifice 


450 


200 

20 
50 


— Instrument  tag ~, 

Total  annual  take.. 
Antarctic   fur   seal   (Arctocephalua 
gazella): 

— ^Flipper  tag._— ____. 

— Sacrifice 

— Instrument  tag ,.i_ .-„..„. 

Total  annual  take 

Southern   elepliant   seal   (Mirounga 
leonina): 

— Flipper  tag........ _..». .. 

— Sacrifice .... 

— Instrument  tag ^.-»__.™. 

Total  annual  take .................... 


270 

100 
20 
30 


ISO 


600 

20 

100 


720 


300 
20 
SO 


370 


4.  Location  of  Activity:  Antarctic  Peninsula. 
Weddell  Sea  and  Amundson/Bellingshausen 
Seas,  Antarctic 

5.  Period  of  Activity:  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 


copies  of  this  application  to  ^e  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  tlw  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington. 
DC  20235,  withh)  30  days  of  Oie 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  ahonU 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  <A 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Docnments  submitted  in  oonnectian 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street  NW.,  Washington. 
DC; 

Regional  Director.  Northwest  Region. 
National  Mariiw  Fisheries  Service,  7600 
Sand  Point  Way.  N.E..  BIN  ClSTOO, 
Seattle.  Washington  98115: 

Regional  Director,  Sontfawest  Region. 
Natitmal  Marine  Fisheries  Service,  300 
South  Ferry  Street  Terminal  Island. 
CaUfbmia  007S1;  and 

Regional  Director,  Northeast  Region. 
National  Marine  Fisheries  Service,  14 
Elm  Street  Federal  Buildfaig,  Gloucester. 
Massachusetts  01930. 

Dated:  Odtahet  3a  198&. 
lames  E.Doeglaa.|r.. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  85-28296  Filed  11-1-85;  8:45  am] 
BNjjNacooe  ssi»-22-e 


DEPARTMENT  OF  DEFEt«SE 
Department  of  the  Air  Force 

USAF  Scientific  Advieory  Board; 
Meeting 

October  25. 1985. 

The  meeting  of  the  USAF  Scientific 
Advisory  Board  Airlift  Cross-Matrix 
Panel  to  brief  the  Commander-in-Chiet 
Military  Airlift  Command,  and  senior 
sta?  on  the  residts  of  the  Scientific 
Advisory  Board  fecial  Operations 
Summer  Study,  published  in  the  Federal 
Register  on  October  22. 1985  (SO  FR 
42753),  has  been  changed  to  November 
25  and  26, 1985.  All  other  information 
remains  the  same. 


Ftdfd  Ragirtw  /  Vol  50.  No.  213  /  Monday.  November  4.  1985  /  NotJces 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-«07-«845. 


P«teyl.( 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  85-28213  Filed  11-1-65;  8:45  am] 


DEPARTMENT  OF  ENERGY 
Fsdecsl  EfWfgy  ReQutotory 


IDockct  Na  EMS-72S-000] 
Artaona  PuMte  S«rvlc«  Co4  Order 


ReteSt  NoHnQ  Interventlone,  Denying 
Motion  To  Refect,  and  Qranttng  Waiver 

Issued:  October  29, 1965. 

Before  Conunissioners:  Raymond  J. 
O'Connor.  Chairman:  A.  G.  Sousa  and 
Charles  G.  Stalon. 

On  August  aa  1985.  Ariiona  Public 
Service  Company  (APS)  submitted  for 
filing  a  rate  schedule  applicable  to  the 
Papago  Tribal  Utility  Authority  (PTUA) 
for  supplemental  service  in  excess  of  the 
6  MW  maximum  demand  stated  in  their 
present  Wholesale  Power  Agreement ' 
The  proposed  rate  is  based  on  a  rate 
currently  on  file  for  certain  other  partial 
requirements  customers.*  APS  requests 
waiver  of  the  notice  requirements  to 
permit  an  effective  date  of  October  12, 
1985,  to  correspond  with  the  effective 
date  of  the  newly-established  6  MW 
maximum  demand.* 

Notice  of  the  filing  was  published  in 
the  Federal  Register  with  comments  due 
on  or  before  September  23. 1985.*  A 
timely  motion  to  intervene  was  Hied  by 
PTUA  which  states  that  APS*  rate  filing, 
which  was  made  unilaterally  imder 
section  205  of  the  Federal  Power  Act 
(FPA).  violates  the  FTUA-APS  contract 
and  the  Commission's  regulations. 
PTUA  states  that  the  existing  contract 
already  covers  service  above  6  MW. 
This  is  because  PTUA  reads  section  2.3 
of  the  agreement  as  providing  that  the 
maximum  demand  will  automatically 
increase  to  meet  FTUA's  peak  load  if 
the  peak  should  exceed  the  maximum  (6 
MW).  PTUA  concludes  that  its  entire 
load  is  governed  by  the  existing 


'See  Attachment  A  for  rate  schedule 
detignatiom. 

'The  rate  on  file  i«  a  settlement  rate  approved  by 
the  Commission  on  February  21, 1985,  in  Docket  No. 
ER84-450-000  (30  FERC 1  61.205). 

'In  a  letter  dated  |uly  25. 1985.  the  Commission 
accepted  an  eartier  amendment  to  the  Wholesale 
Power  Agreement  which  reflected  PTUAs 
notification  in  October  of  1978  of  its  desire  to 
reduce  its  maximum  demand  from  30  MW  to  8  MW 
(Docket  No.  ER8S-Sa8-000). 

'50«?37J78. 


agreement  and  that  its  rates  can  only  be 
chfuiged  prospectively  in  compliance 
with  the  requirements  of  section  206  of 
the  FPA.  In  support.  PTUA  cites  Papago 
Tribal  Utility  Authority  v.  FERC.  610 
F.2d  914  (D.C.  Cir.  1979).  wherein  the 
court  held  that  the  PTUA-APS 
agreement  provides  that  rates  can  only 
be  changed  by  the  Commission,  after 
hearing,  pursuant  to  section  206.  In 
addition.  PTUA  contends  that  APS' 
recent  refusal  to  increase  the  maximum 
demand  to  7.5,  as  requested  by  FTUA.  is 
a  breach  of  Section  2.2  of  the  PTUA- 
APS  agreement.*  which  violates  the  true 
intent  of  the  parties  to  the  contract,  and 
demonstrates  APS'  bad  faith  under  the 
contract. 

PTUA  also  requests  that  the  rate  filing 
be  rejected  for  failure  to  submit  a  cost  of 
service  study  as  required  under  section 
35.13  of  the  Commission's  regulations. 
PTUA  opposes  APS'  use  of  the  rates 
contained  in  Docket  No.  ER84-450-000 
because  those  rates  apply  to  partial 
requirements  customers,  whereas  PTUA 
contends  that  its  contract  with  APS  is  a 
full  requirements  contract.  PTUA  also 
argues  that  the  Period  II  test  period 
(1984)  which  was  used  to  support  the 
rates  in  Docket  No.  ER84-450-000  is 
stale  and  cannot  serve  as  a  basis  for  the 
proposed  rates  in  the  pesent  filing. 
Finally.  PTUA  opposes  APS'  requested 
waiver  of  the  notice  requirements. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  PTUA's 
timely,  unopposed  motion  to  intervene 
serves  to  make  it  a  party  to  this 
proceeding. 

With  regard  to  PTUA's  arguments 
regarding  its  maximum  demand,  the 
current  contract  provides  that  6  MW  is 
the  maximum  amount  to  which  PTUA  is 
entitled  and  which  the  company  is 
obligated  to  provide.  The  contract  in 
section  2.2  states  that  PTUA  may 
request  an  increase  in  the  stated 
maximum  demand  level,  but  also  clearly 
provides  that  APS  may  refuse  such  a 
request,  as  it  did  here  in  1983.*  Section 
2.3  of  the  contract  provides  that,  while 
APS  may  elect  to  provide  for  certain 
increases  in  demand  above  the 
contractual  maximum.  APS  may,  at  its 
option,  hold  PTUA  to  the  maximum 


'Section  2.2  and  other  salient  provisions  of  the 
contract  are  quoted  in  Attachment  B  to  this  order. 

*By  letter  dated  October  7, 1983.  FTUA  notified 
APS  of  its  desire  to  increase  the  maximum  demand 
from  6  MW  to  7.5  MW  to  be  effective  on  the  day  the 
scheduled  6  MW  was  to  go  into  effect:  October  12, 
1985.  APS  responded  to  this  request  within  the 
required  30  days,  by  refusing  to  accept  the  increase. 
Both  parties,  therefore,  complied  with  the  notice 
requirements  of  section  2.2  of  the  contract. 


demand  stated  in  the  contract.  Thus, 
APS  is  providing  service  up  to  6  MW  as 
is  required  in  the  contract  and  subject  to 
the  section  206  procedures.  The  excess 
above  6  MW  which  APS  has  not  agreed 
to  provide  under  contract,  is  a 
supplemental  requirement,'  and  not 
subject  to  the  terms  of  the  contract  or 
the  rate  setting  procedures  of  section 
206.  We  conclutje  that  APS  properly 
filed  under  section  205  of  the  FPA.  its 
proposed  rates  for  service  that  is 
beyond  the  contracted-for  6  MW. 

With  regard  to  the  data  submitted  to 
support  the  rate  filing,  the  Commission 
notes  that  APS  is  not  precluded  from 
incorporating  by  reference  in  this  filing 
its  cost  data  from  Docket  No.  ER84-450- 
000.*  In  our  view,  however,  the 
company,  has  not  yet  provided  a 
sufficient  justification  or  rationale  for 
the  application  of  this  particular  rate  to 
PTUA.  APS  has  also  included  an  11- 
month  billing  demand  ratchet  for  PTUA 
which  is  not  contained  in  the  rate  on  file 
and  which  could  result  in  overcharges  to 
PTUA  because  the  present  rate  was 
developed  utilizing  unratcheted  billing 
units.  With  regard  to  PTUA's  assertion 
that  the  cost-of-service  data  underlying 
the  settlement  rate  may  be  stale,  we  are 
not  prepared  to  conclude  that  this 
support  is  necessarily  inappropriate, 
where  APS  is  seeking  to  apply  a  filed 
rate  to  an  additional  service.  APS  will 
be  required  to  provide  prior  to  the 
hearing  in  this  proceeding  its  case-in- 
chief,  including  testimony,  exhibits,  and 
work  papers  supporting  its  application 
of  the  proposed  rate  and  demand  ratchet 
to  the  supplemental  PTUA  load.  Any 
question  regarding  support  for  the  rate 
can  be  pursued  in  the  course  of  the  - 
hearing.  Having  evaluated  the 
company's  submittal,  the  Commission 
believes  that  it  minimally  satisfies  our 
threshold  filing  requirements  and  is  not 
patently  deficient.  The  Commission  will, 
therefore,  deny  PTUA's  request  for 
rejection. 

Our  review  of  APS'  filing  and  the 
pleadings  indicates  that  the  rates  have 
not  been  shown  to  be  just  and 
reasonable  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  the  rates 
for  filing,  and  we  shall  suspend  them  as 
ordered  below. 


'The  contract  clearly  does  not  provide  for  full 
requirements  service.  Thus.  APS  properly 
designated  the  additional  service  as  supplemental 
service. 

'Incorporation  by  reference  of  cost  of  service 
data  from  another  docket  is  permitted,  where 
appropriate,  under  S  35.19  of  the  Commission's 
regulations. 
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In  West  Texas  Utilities  Co..  18  FERC  | 
61,189  (1982),  we  explained  that  our 
suspension  decisions  will  generally 
depend  upon  the  extent  to  which  a 
preliminary  review  of  the  rates  suggests 
that  they  may  be  excessive.  We  added, 
however,  that  other  considerations 
might  also  be  controlling.  Here,  before 
considering  whether  the  rate  proposed 
(including  a  ratchet)  is  appropriate  in 
the  first  instance  for  the  service  being 
offered,  it  would  be  extemely  difficult  to 
assess  the  magnitude  of  any  expected 
excess.  However,  it  is  clear  that  a 
maximum  suspension  would  interfere 
with  APS'  delivery  of  uninterrupted 
service  to  PTUA  in  amounts  above  6 
MW.  Thus  the  proposed  filing  will  be 
suspended  for  a  nominal  period  and  set 
for  hearing.  Furthermore, 
notwithstanding  PTUA's  motion  to 
reject  APS'  request  for  waiver  of  notice, 
we  shall  grant  the  waiver  of  notice 
requirements  so  that  the  rate  schedule 
can  become  effective  as  of  October  12. 
1985,  simultaneous  with  the 
implementation  of  the  6  MW  maximum 
demand  under  the  existing  rate 
schedule.  Given  our  interpretation  of 
APS'  rights  under  the  contract,  this  is 
the  only  way  to  ensure  that  PTUA  will 
be  able  to  obtain  the  desired  service  for 
loads  above  6  MW.  We  shall,  therefore, 
suspend  APS'  rates  to  become  effective 
on  October  12. 1985,  subject  to  refund. 

The  Commission  orders: 

(A)  PTUA's  motion  to  reject  is  hereby 
denied. 

(B)  APS'  request  for  waiver  of  the 
notice  requirements  is  hereby  granted. 

(C)  APS'  proposed  rates  are  hereby 
accepted  for  filing  and  suspended  to 
become  effective  on  October  12, 1985, 
subject  to  refund. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of  APS' 
rates. 

(E)  Within  thirty  (30)  days  of  the  date 
of  this  order,  APS  shall  file  its  case-in- 
chief,  consisting  of  complete  cost  of 
service  statements  AA  through  BL,  as 
specified  in  §  35.15  of  the  regulations, 
together  with  testimony  and  complete 
work  papers. 

(F)  The  Conuoission  staff  shall  serve 
top  sheets  in  this  proceeding  within 


thirty  (30)  days  after  APS'  submittal  of 
its  case-in-chief. 

(G)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  ten  (10) 
days  after  service  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20428.  The  presiding  judge  is  authorized 
to  establish  procedural  dates,  including 
the  submission  of  a  case-in-chief  by 
APS.  and  to  rule  on  all  motionB  (except 
motions  to  dismiss),  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(H)  Subdocket  -000  in  Docket  No. 
ER85-728  is  hereby  terminated.  Docket 
No.  ER8S-728-001  is  assisted  to  the 
evidentiary  proceeding  ordered  herein. 

(I)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Conunission. 
Kenneth  F.  Phimb, 

Secretary. 

Attachment  A-^late  Schedule 
Designatioiu  Dodcet  Na  ER85-72S-0M 
Arixona  Public  Service  Company 

Other  Party.  Papago  Tribal  Utility 
Authority. 


Oatfgnalion* 

Daacnpton 

(1)  SupptwMM  Na  24  to  Rati 
Sctwdul*  FPC  No.  52. 

(2)  Supplwnant  No.  1  to  Suppto- 
nwnt  No.  24  to  Rata  Schadii* 
FPCNo.5i 

(3)  SupptamaM  No.  1  to  Suppta- 
mont  No.  1  to  Supptomonl  No. 
24  to  Rata  SdhrnUt  FPC  Na 

52. 

(4)  SKiplanwnt  No  2  to  Suppte- 
mant  Na  1  to  Supptefnem  No 
24  to  Rato  Sctwduta  FPC  No 
52 

(5)  Supplacnant  No.  2  to  S44V<»- 
mam  No.  24  to  Rato  Sctteduto 
FPCNaS2. 

Ratoa  tor  Powar  Mto 
Enargy  In  aotoaaaote 
MW 

EiMM  A-Fual  Cn« 
Adluatmanl  Ctauia. 

ExNbM  A(1)-Fiial 
Adjuatmant  CiauM 
Ridar. 

BjuSiM  B — Expanmantal 
A<l|uslment  Cteuse. 

Auguat  29.  1965. 

Attachment  B — Wholesale  Power 
Supply  Agreement  Papago  Tribal  Utility 
Au^ority 

The  contract  provides  in  pertainent 
part  as  follows: 

2.1  Company  will  supply  or  make 
available,  and  PTUA  will  take  or  pay  for 
electric  power  and  energy  in  the  amount 
of  its  requirements  up  to  maximum 
demand  (defined  hereafter)  of  6  Mw, 
unless  said  limit  is  changed  as  provided 
in  section  2.2. 
***** 

2.2  In  the  event  PTUA  shall  desire  to 
increase  the  maximum  demand  as 
specified  in  section  2.1,  it  may  do  so  by 
notice  given  in  writing  two  (2)  years  in 


advance  of  the  effective  date  of  such 
increase,  provided,  however,  that 
Company  shall  have  the  right  to  refuse 
to  accept  such  proposed  increase  in 
demand  by  notice  given  to  PTUA  within 
thirty  (30)  days  after  receipt  of  notice  of 
such  desire  to  increase  the  maximum 
demand. 


2.3    Once  a  peak  demand  (hereinafter 
defined)  has  been  established,  which  is 
higher  than  the  maximum  demand, 
specified  in  section  2.1,  whether  or  not 
inadvertent  or  occurring  without  notice 
or  consent  of  Company,  this  shall 
constitute  a  new  maximum  demand  for 
the  current  billing  period  and  for  all 
subsequent  billing  periods  hereunder, 
unless  and  until  increased  ptirsuant  to 
the  terms  and  conditions  of  this 
contract  subject  to  the  right  of  Company 
to  have  the  maximimi  demand  in  effect 
prior  to  such  peak  demand  remain  in 
effect  unaffected  by  the  existence  of 
such  peak,  and,  in  addition  PTUA  shaU 
reimburse  Company  for  any  expenses  or 
damages  incurred  by  Company,  as  a 
result  of  the  occurrence  of  such  peak 
demand. 


3.4    In  the  event  that  Hecla  Mining 
Company  and/or  Newmont  Mining 
Company  shall  exercise  rights  under 
their  respective  power  purchase 
contracts  with  PTUA  so  as  to  cancel 
their  respective  purchase  obligations 
under  either  or  both  such  contracts 
effective  at  any  time  after  ten  (10)  years 
from  the  effective  date  of  this 
Agreement  PTUA  shall  have  the  right 
by  written  notice,  given  within  three  (3) 
months  after  notice  by  Helca  or 
Newmont  as  to  exercise  of  such 
cancellation  right  to  effect  a  reduction 
hereunder  equivalent  in  amount  to  the 
amount  cancelled  under  such  purchase 
contract  or  contracts,  provided  that  in 
such  event  PTUA  shall  forthwith  pay  the 
Company  for  unused  power  production 
and  integrated  transmission  system 
capacity  according  to  the  following 
terms  and  conditions: 

A.  The  previously  estabUshed 
maximum  demand  Kw  will  be  reduced 
by  the  amount  specified  in  the  notice 
given  by  PTUA  to  establish  a  new 
maximum  demand  Kw.  Thereafter  the 
maximum  demand  Kw  will  be 
determined  according  to  the  provisions 
of  Section  2  hereof, 
*        *        *        •        • 

3.5*  *  * 

"Peak  Demand"— the  highest  30 
minute  integrated  demand  measured  at 
the  delivery  point  during  any  month. 

"Maximum  Demand" — the  maximum 
demand  is  the  maximum  number  of 


Kilawvalts  that  PTUA  is  entitled  to 
receive  and  the  majdmom  monber  of 
Ktfowatts  that  Company  is  obligated  to 
furniah. 

3.6    The  rates  heranabove  ae*  out  in 
this  Section  3  and  Exhibits  thereto  are  to 
remain  m  effect  for  the  initial  one  (1) 
year  of  the  term  of  this  contract  ami 
thereafter  unless  and  until  changed  by 
the  Federal  Power  Commission  or  other 
lawM  regulatory  authority,  with  either 
party  thereto  to  be  free  nnilaterally  to 
fake  appropriate  action  before  the 
Federal  Power  Commimion  or  other 
lawful  regulatory  aathority  in 
connection  with  changes  which  may  be 
desired  by  such  party. 
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ArtuRWM  Po««r  and  UgM  Co;  FMng 

October  30, 1985. 

Take  notice  that  on  October  16, 1985 
Aikaaaaa  Power  and  Light  Company 
(AP&L)  tendered  for  filing  six  copies  of 
rate  scfaedulea  containing  rates 
redetermined  pursuant  to  tfie  setthnent 
agreement  filed  m  ER85-569-00D  and 
accepted  by  Commission  by  letter  order 
dated  August  6, 1985.  AP&L  said  the 
redetermined  rates  correspond  to  the 
retail  rates  approved  by  the  Arkansas 
Public  Service  Commissloo.  Accordingly 
APftL  requests  a  corresponding  effective 
date  for  the  rates  submitted  in  this  filing 
and  to  the  extent  necessary  requests 
waiver  of  the  Coramisaion's  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  die  a  motion  to 
intervene  or  protest  widi  the  Federal 
Energy  Regulatory  Commission,  825 
North  CapHol  Street.  NE..  Washington. 
DC  20420,  m  accordance  with  ]  3^.211, 
385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  November  5, 
1986.  Protests  will  be  considered  by  the 
Connnission  in  determining  the 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  desiring  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kannelh  F.  nmnb. 
Secretary. 

[PR  Doc.  85-26222  Filed  11-1-85;  8:45  am] 
mitMa  coot  ftu-oi^ 


[DMiMt  No.  Ema-29-eoo] 

Tha  CindnnaU  Gas  4  EJMtric  Co^ 
Filing 

October  90.  W85. 

Take  notice  that  The  Cincinnati  Gas  ft 
Hectric  Company  (Cincinnati)  tendered 
for  fifing  on  October  24. 1985,  new 
Service  Agreements,  dated  October  1. 
1985,  between  Cincinnati  and  its 
subsidiary  companies.  The  Union  Light. 
Heat  and  Power  Company  (Union  Light) 
and  The  West  Harrison  Gas  and  Electric 
Company  (West  Harrison). 

The  new  Service  Agreements  become 
effective  January  1. 1986  and  supersede 
existing  Agreements  with  Union  Light 
and  West  Harrison. 

Cincinnati  states  that  the  Agreements 
are  in  rite  form  as  specified  in  the  "Form 
of  Service  Agreements"  included  in  and 
on  file  with  the  Commission  as  Original 
Sheet  No.  11  of  First  Revised  Vohime 
No.  1.  No  rate  diange  of  any  kind  is 
contemplated  by  the  Service 
Agreements  until  changed  by  an 
appropriate  filing  made  ia  accordance 
with  section  205(d)  of  the  Federal  Power 
Act 

A  copy  of  die  filing  wms  served  apon 
Union  L^t  and  West  Harriaon. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Roles  of 
Practice  and  Procedure  (18  CFR  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  November  8, 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc.  85-26223  Ffled  11-1.«;  fc45  am| 
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[Docifct  Na  ER86-54-0001 

The  Connectfcut  Light  and  Power  Co.; 
Fifing 

October  30. 19U. 
Take  Notice  that  on  October  24, 1985, 

The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  as 
an  initial  rate  schedule  an  agreement 
(the  Agreement)  between  CLAP. 
Western  Massachusetts  Electric 
Company  (WMECO.  and  togedier  with 


CLftP,  the  NU  Compaaias)  and 
BaltiBiore  Gas  and  Electric  Company 
(BG&E).  The  Agreement  dated  as  of 
October  1, 1985,  provides  for  the  NU 
Companies  to  sell  to  BC&E  energy  from 
the  systems  of  the  NU  Companies 
(system  power)  that  may  be  available 
on  a  daily  or  weekly  basis  (a 
transactioa).  CLAP  states  that  die  timing 
of  transactions  camwt  be  accurately 
estimated  bat  tfiat  the  NU  Companies 
wonid  ofier  to  sell  such  system  energy 
to  BG&E  only  when  it  was  economic  la 
do  so.  BGftE  would  only  accept  such  ; 
ofier  if  it  was  economical  lo  do  so. 

BGftE  will  pay  an  energy  reservation 
charge  to  the  NU  Companies  for  each 
transaction  in  an  amoont  equal  to  the 
megawatt-hours  of  system  energy 
reserved  for  BGftE  fafy  die  NU 
Companies  daring  each  bottr  of  a 
trasaction  oraitiplied  by  the  eaer^ 
reservatioa  charge  rate  which  is 
nefotiated  prior  to  each  transaction. 
BC&E  will  pay  an  energy  charge  to  the 
NU  Comptmies  for  each  transaction  in 
an  amount  equal  to  the  raegavatt-hours 
delivered  by  the  NU  Companies  daring 
such  transaction  multiplied  by  the 
energy  chaige  rate.  The  energy  charge 
rate  is  baaed  on  the  heat  rate  and  the 
replacement  fuel  price  of  the  generating 
unit(s)  which  the  NU  Companies 
determine  to  be  available  to  provide 
energy  at  the  time  of  a  transaction. 

CL&P  requests  that  the  Commission 
waive  its  customary  notice  period  and 
allow  the  Agreement  to  became 
effective  on  October  22, 1985,  the  date  of 
the  filing  letter. 

WMECO  has  filed  a  GerHficate  of 
Concurrence  in  this  docket. 

The  A^vement  has  been  executed  by 
CLftP.  WMECO.  and  by  BG&E 
(Baltimore.  Maryland)  and  copies  h«v« 
been  mailed  or  delivered  to  aach  of 
them. 

CL&P  farther  states  that  the  fiHng  is  in 
accordance  with  section  35  of  the 
Commission's  Regulations. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  to  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington. 
DC  20428  in  accordance  with  Rales  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§  3B5.211  and  385.214).  All  such  mottons 
or  protests  shook!  be  filed  on  or  before 
November  8. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  tlie  apfmipriate  action  to  be 
taken  but  will  not  aerve  to  make 
protestants  parties  to  the  prooeediag. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Kemietii  F.  Plumb, 

Secretary.  > 

(m  Doc.  85-26224  Piled  11-1-65;  a-45  ain] 
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(Docket  Not.  ERtS-72(M)00,  and  ER85- 
689-000  and  EROS-TOr-OOO] 

Connecticut  Light  A  Power  Co^  Order 
Accepting  for  FMng  and  Suspending 
Rates,  Qranting  Intervention,  Denying 
MotiMts,  Consolidating  Dodcets,  and 
EslabNsMng  Hearing  and  Price 
Squeeze  Procedures 

Issued:  October  24. 1965 

Before  Commissioners:  Raymond ). 

O'Connor,  Chairman;  A.  G.  Sousa  and 

Charles  G.  Stalon. 

On  August  30. 1985,  the  Connecticfut 
Light  &  Power  Company  (Connecticut) 
tendered  for  filing  a  two-phase  increase 
in  its  FERC  Electric  Tariff  Resale 
Service  Rate  W-2  (proposed  W-3  rate). 
Connecticut  provides  partial 
requirements  service  pursuant  to  this 
tariff  to  the  Second  and  Third  Taxing 
Districts  of  the  City  of  Norwalk  and  the 
Town  of  WallingfordL  Connecticut 
(Towns).  Connecticut  also  filed  a 
phased  increase  in  its  FERC  Electric 
Tariff  Resale  Service  Rate  F-2  under 
which  it  provides  full  requirements 
service  to  Bozrah  Light  and  Power 
Company  (Bozrah)  (proposed  F-3  rate).' 
The  Phase  One  rates  combined  would 
increase  revenues  by  approximately 
$638,000  (2%)  based  on  the  calendar  1986 
test  period.  The  Phase  Two  rates  would 
increase  total  revenues  by 
approximately  $13.7  million  (47.2%). 

Connecticut  requests  effective  dates 
of  October  30  and  31, 1985.  for  the  Phase 
One  and  Two  rates.  However,  inasmuch 
as  the  Phase  Two  rates  reflect  a  full 
year's  operation  of  the  new  Millstone 
No.  3  generating  unit.  Connecticut 
agrees  to  a  suspension  until  the  later  of 
five  months  beyond  October  31, 1985,  or 
the  date  of  commercial  operation  of 
Millstone  Unit  3.  If  the  Phase  Two  rates 
are  not  suspended  or  are  suspended  for 
one  day,  Connecticut  requests  that  the 
Phase  One  rates  be  deemed  withdrawn. 

Notice  of  Connecticut's  filing  was 
published  in  the  Federal  Register,^  with 
comments  due  on  or  before  September 
23. 1985.  On  September  23,  the  State  of 
Connecticut  Department  of  Public  Utility 
Control  (CDPUC)  filed  an  intervention 
which  raised  no  substantive  issues.  On 
the  same  date,  the  Towns  filed  a  motion 
to  intervene  which  included  several 


additional  motions.  The  Towns  request 
that  Connecticut's  filing  be  deemed 
deficient,  alleging  that  various 
workpapers  were  either  inadequate  or 
missing.  The  Towns  also  request  that 
the  Commission  strike  certain  portions 
of  the  testimony  of  Connecticut's 
witness  Mr.  Brown,  to  the  extent  that 
they  refer  to  the  basis  for  prior 
setUement  rates  in  Docket  No.  ER83-55. 
According  to  the  Towns,  such 
information  is  privileged.  The  Towns 
request  a  maximum  suspension  of  the 
W-3  rates,  raising  a  number  of  cost  of 
service  and  rate  design  issues,'  and  ask 
the  Commission  to  institute  price 
squeeze  procedures  because  of  the 
inclusion  of  Millstone  Unit  3  annualized 
costs.  In  addition.  Towns  allege  that  the 
Northeast  Utilities  Generation  and 
Transmission  (NUG&T)  Agreement  may 
be  unreasonable  once  Millstone  Unit  3 
costs  are  included  in  rate  base  and  they 
request  that  the  reasonableness  of  that 
A^«ement  be  investigated  during  the 
hearing.  Finally  the  Towns  request  that 
the  Commission  not  initiate  expedited 
hearing  procedures  in  this  case. 

On  September  27. 1985,  Bozrah  filed 
an  untimely  motion  to  intervene.  That 
customer  raised  no  specific  substantive 
issues. 

On  October  4. 1985,  Connecticut  filed 
a  timely  answer  to  the  Towns'  pleading. 
While  not  opposing  the  motions  to 
intervene,  the  utility  denies  that  a  five 
month  suspension  or  a  deficiency  letter 
is  required  or  that  price  squeeze 
procedures  are  warranted. 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214),  the  timely  interventions  serve 
to  make  the  CDPUC  and  the  Towns 
parties  to  this  proceeding.  Given  its 
interests,  the  early  stage  of  this 
proceeding,  and  the  absence  of  any 
undue  delay  or  prejudice,  we  find  that 
good  cause  exists  to  grant  Bozrah's 
untimely  motion  intervene. 

Notwithstanding  the  Towns'  challenge 
to  the  sufficiency  of  the  cost  support 
supplied  by  Connecticut,  we  find  that 


■  See  Atladiment  for  rate  scliedfule  designations. 
'50  FK  37402  (1985). 


'The  Towns  dispute:  (1)  The  reasonableness  of 
the  requested  rale  of  return;  {2)  the  use  of  a  254  day 
CP  demand  allocation  methodology;  (3)  the  claimed 
cash  working  capital  allowance;  (4)  the  amount  and 
allocation  of  operation  and  maintenance  expenses; 
(S)  the  projected  purchased  power  expense;  (6) 
amortization  of  alleged  lax  deficiencies:  (7) 
amortization  of  cancelled  plant  costs  of  Seabrook 
Unit  No.  Z  (8)  decommissioning  expenses  of 
Millstone  Units  Nos.  1.  2.  and  3:  (9)  adjustments 
made  to  spent  nuclear  fuel  costs  for  the  three 
Millstone  Units:  and  (10)  the  prudence  of 
constructing  Millstone  Unit  3.  The  Towns  also  raise 
questions  regarding  (1)  whether  NEPOOL/NEPEX 
savings  are  properly  reflected  in  the  cost  of  service, 
and  (2)  the  propriety  of  Connecticut's  method  of 
armualizing  Millstone  costs. 


the  filing  substantially  complies  with 
Commission  regulations  and  that  no 
other  basis  for  rejection  has  been 
shovm.  Therefore,  we  shall  deny  the 
motion  to  issue  a  deficiency  letter. 

We  shall  deny  without  prejudice  the 
Towns'  motion  to  strike  certain  parts  of 
Mr.  Brown's  testimony.  We  believe  that 
such  a  decision  affecting  the  content  of 
record  evidence  is  best  resolved  by  the 
presiding  judge.  With  respect  to  the 
Towns'  request  that  expedited  hearing 
procedures  not  be  applied  to  this 
proceeding,  we  shall  leave  this  decision 
to  the  discretion  of  the  Chief 
Administrative  Law  Judge. 

Our  review  of  Connecticut's  filing  and 
the  pleadings  indicates  that  the  rates 
have  not  been  shown  to  be  just  and 
reasonable  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  the  rates 
for  filing  and  suspend  them  as  ordered 
below. 

In  West  Texas  Utilities  Company,  18 
FERC  1 61,188  (1982),  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  maximum  suspension.  Here,  our 
examination  suggests  that  the  Phase 
One  rates  may  yield  substantially 
excessive  revenues.  Therefore,  we  shall 
suspend  those  rates  for  five  months  to 
become  effective,  subject  to  refund,  on 
March  30, 1986.  Our  preliminary 
examination  also  indicates  that  the 
Phase  Two  rates  may  be  substantially 
excessive.  Accordingly,  we  shall 
suspend  the  Phase  Two  rates  to  become 
effective  subject  to  refund  on  the  later  of 
March  31, 1986,  or  as  requested,  the  in- 
service  date  of  Millstone  Unit  3. 

One  of  the  issues  raised  by  the  Towns 
concerns  the  allowance  for 
decommissioning  costs  of  Millstone  Unit 
3.  Similar  costs  have  also  been  included 
by  Holyoke  Water  Power  Company  and 
Holyoke  Power  and  Electric  Company  in 
rates  filed  in  Docket  No.  ER85-6S9-00a 
and  by  Western  Massachusetts  Electric 
Company  in  rates  filed  in  Docket  No. 
ER85-707-O00.  We  find  that  conunon 
questions  of  law  and  fact  may  also  be 
presented  in  this  docket.  As  a  result,  we 
shall  phase  the  decommissioning  cost 
issue,  and  shall  consolidate  the  phased 
proceedings,  as  ordered  below. 

In  accordance  with  the  Commission's 
policy  and  practice  established  in 
Arkansas  Power  and  Light  Company.  8 
FERC  f  61,131  (1979),  we  shell  also 
phase  the  price  squeeze  issues  raised  by 
the  Towns. 
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The  ToiMu  &jith«r  taquest  that  w« 
institute  aa  hivestigetioD  pursuant  to 
sections  206  and  306  of  the  Federal 
Power  Act  into  the  justness  and 
reasonableness  of  die  rates  charged  to 
Connerticut  as  a  result  of  the  NUG&T 
Agreement  The  NUGAT  Agreement 
provides  for  sharing  of  costs  among  the 
operating  utilities  of  Nortfieast  Utilities 
Inc  a  public  utility  holing  coinpany  of 
which  Connecticut  is  a  whoUy-owaed 
subsidiary.  We  do  not  find  that  such  an 
investigation  has  been  shown  to  be 
warranted  at  this  time.  While  die 
interveners  allege  that  the  NUGAT 
Agreement  passes  on  unjust  and 
unreasonable  costs,  diey  have  not 
supported  their  aBegations  in  any  detail. 
FurAer  we  do  not  believe  that  ftie 
matter  is  properly  porsaed  in  ttie  present 
docket,  wUdi  concerns  Connecticufs 
rates  to  its  whirfesale  ctntomers.  An 
investigation  of  the  NUGAT  Agreement 
is  a  complex  undertaking  whidi  sfaodd 
be  porsued,  if  at  all.  in  a  separate 
proceeding.  We  shall  therefore  deny  the 
intervenors'  request  for  an  Investigation; 
our  deniai.  however,  is  without 
prejudice  to  their  filing  a  cooqilaint 
pursunt  to  section  306  of  die  Fedoal 
Power  Act 

The  Ckwunissiao  ocders 

(A)  The  oration  for  issuance  of  a 
defidency  letter  is  hereby  dented. 

(B)  The  motioa  to  institute  an 
investigation  into  the  justness  and 
reasonableness  of  die  Northeast  Utilities 
Generation  and  Transmiasion 
Agreement  is  hereby  denied  withoat 
prejudice,  as  discussed  in  die  body  of 
this  order. 


(C)  The  motion  to  sMke  testimony  is 
hereby  denied  without  prejudice,  as 
discussed  on  die  body  of  this  order. 

(D)  Connecticut's  proposed  Phase  One 
rates  are  hereby  acc^tted  for  filiog  and 
are  suspended  for  five  months  to 
become  effective,  subject  to  refund,  on 
March  30, 1986.  Connecticufs  proposed 
Phase  Two  rates  are  hereby  accepted 
for  filing,  and  are  suspended,  to  become 
effective,  subject  to  refund,  on  the  later 
of  March  31. 1986,  or  the  commercial 
operations  date  <tf  Millstone  Unit  3. 

(E)  Connecticut  shall  notify  die 
Commissioo  within  10  days  of  the  date 
of  commercial  operation  of  Millstone 
Unit  3. 

(F)  Pursuant  to  authority  contained  in 
and  subject  to  the  jurisdiction  conferred 
upon  the  Federal  Energy  Regulatory 
Cowmiasiop  by  section  40Z(a)  ai  the 
Department  of  Boetgy  Organization  Act 
and  by  the  Federal  Power  Act 
particularly  sections  206  and  206  oi 
thereot  and  pursuant  to  the 
Commission's  Rules  (rf  Practice  and 
Prooedmv  and  the  regakrtions  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Connecticof 8  rates. 

(G)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  10 
days  of  the  date  of  the  order  issued 
herein. 

(H)  Subdocket  -000  in  Docket  No. 
ER85-72O-e00  is  hereby  termiBated.  The 
evidentiary  proceedings  ordered  herein 
shall  be  assigned  Docket  No.  ES9S-72I0- 
001. 

(I)  The  issues  concerning 
decommissiomng  costs  for  Kfiibtone 


Unit  3  ace  hereby  phased,  as  diacasaed 
in  the  body  of  this  order. 

(Jl  Docket  No.  ER85-720-an  is  hereby 
consolidated  with  Docket  Nos.  ERA6- 
689-001  and  ES65-7O7-00t  for  pinpoaes 
of  hearing  and  decision  of  the  MiUsloae 
decommissioning  cost  issues. 

(K)  The  Chief  Administrative  Judge 
shall  designate  one  or  more 
administrative  law  judges  to  preside 
ov«r  Ibe  sepamt*  and  consolidatad 
aspects  ol  those  docfcets.  The  prasidhig 
jadge(s)  is  aotboriced  to  eetabUsk 
prooedval  dates  and  to  rale  on  oD 
motions  (except  motions  to  iBsniss)  as 
provided  in  the  Commission's  Rule  of 
Practice  and  Procedure. 

(L)  The  Coramissioa  hereby  orders 
initiation  of  price  squaece  procedures 
and  further  orders  that  this  proceeding 
be  phasod  so  that  the  price  squeeze 
procedures  begin  afier  issuance  of  a 
Commission  opinion  establishing  the 
rate  which,  bat  for  coasideratioa  of 
price  squeeze.  wouU  be  just  and 
reasonable.  The  prsaidiag  jndpa  may 
modify  this  schedule  for  good  caase.  Hie 
price  squeeze  portion  of  this  case  shall 
be  governed  by  die  procedves  set  forth 
in  i  2.17  of  the  Commisrion's  regulations 
as  they  may  be  raodffied  prior  to  the 
initiation  of  price  squeeze  phase  of  due 
proceeding. 

(M]  The  Secretary  shall  promptly 
publish  this  order  in  the  Fedocal 
Register. 

By  die  ComBttMiaa. 
KflBMthF.rianA. 
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Nmr  Engtand  Powvr  CQl;  Ordw 
Acoepting  tar  FHng  and  Sutponding 
RatM,  Nottng  Mwvvntlon,  Mid 
Establishing  HMring  Proceduras 

Issued:  Octobor  30.  ia8& 

B«fon  CoBUMasioMs:  Raymond ). 
O'CoBDor.  rhainaan;  A.  G.  Smim  and 
Charles  G.  Staloo. 

On  August  3a  lass.  Ifow  EnglaiMl 
Power  CompaBy  (NEP)  tendered  for 
filing  revised  rates  for  its  unit  sslas 
contiaet  vwith  Public  Service  Coo^wny 
of  New  Hampshire  (PSNH)  that  would 
result  in  increased  revenues  at 
approximatdy  $1  milUoo  (2%)  over  the 
twelve  month  period  ending  October  31, 
1986.  Under  the  contract.  f^SP  sells 
capacity  and  related  energy  to  PSNH 
from  NEFs  Brayton  Pofait  UnU  No.  4  and 
from  ItffiP's  entitlement  in  the  Wynan 
Unit  No.  4.  NEP  teipiests  an  eSsctive 
date  of  November  1.  IQ&S,  the  date 
specified  in  the  contract  for  ^npual 
revisions. 

Notice  of  NEFs  filing  was  published 
in  the  Federal  Ragislar,'  with  comments 
due  on  or  before  September  23, 1985. 
PSNH  filed  s  timely  motion  to  intervene 
and  protest  in  which  H  requested  that 
the  rates  be  suspended  for  four  months  * 
and  set  for  hearing.  It  raised  a  variety  ol 
cost  of  service  issues.' 

On  October  7. 1985,  NEP  filed  a  timely 
answer.  While  not  opposing  PSNH's 
motion  to  intervene.  NEP  denies  that  a 
fooc  month  suqtenmon  is  warranted. 
DIsausieii 

Under  Rule  214  of  ttie  Commissian's 


Rales  of  Practica  and  IYocedQre,*tfie 
tharijr  Bolion  to  intervene  makes  KNH 
a  party  to  this  proceeiUng. 

Our  preliminary  examination  of  NEFs 
filing  and  the  pleadings  indicates  that 
the  rates  have  not  diowm  to  be  just  and 
reasonable  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful 
Accordingly,  we  shaU  accept  the  rates  of 
filing  and  suspend  them  as  ordered 
below. 

In  West  Texas  Utilities  Company,  18 
FERC 1 61,189  (1962),  we  eii^ained  tiiat 
where  our  prelnninary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  onrsesonaUe,  bat  may  not  be 
substantially  excessive  as  defined  in 
West  Texas,  we  would  generally  impose 
a  ntmdnal  suspension.  Here,  onr 
examination  suggests  Aat  NEPs  rates 
may  not  yirid  sabstantiaHy  excessive 
revenues.  Ttterefore,  we  shall  suspend 
ttie  rates  for  one  day,  to  become 
effective  on  November  2, 1965,  subject  to 
refund. 

The  Conniisslou  oroers 

(A)  NEFs  proposed  rates  are  hereby 
accepted  for  filing  and  ue  saspended 
for  one  (fay.  to  beoone  effective,  subject 
to  refund,  on  November  Z  1085. 

(B]  Pursuant  to  the  authority 
contafaied  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 


Federal  Power  Act  particaiaily  aectiens 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Roles  of  ftactlce  and 
I¥ooednre  and  tbe  ragnlsttons  anderthe 
Federal  Power  Act  (IS  GFK  Chiqrtar  I),  a 
public  hearing  shaU  be  held  concenung 
the  jnstness  md  reesonableaess  of 
NEFs  rates. 

(C)  The  Commission  staff  shaH  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

CD)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets  in  a 
hearing  room  <rf  tfie  Federal  Energy 
Regulatory  Conmussion.  825  North 
Capitol  Stoeet,  NR,  Washington.  DC 
2042&  Such  conference  shall  be  held  for 
purposes  of  establishing  a  procedural 
schedule.  The  presiding  judge  is 
audiorized  to  estabhsh  procedural  dates 
and  to  rule  on  all  motions  (except 
metions  to  dismiss)  as  provided  in  the 
Commtsskm's  Rules  of  Practice  and 
Procedure. 

(E)  Subdocket  No.  -000  \n  Docket  Ne. 
ER85-724-000  is  hereby  terminated.  The 
evidentiary  hearing  established  herein  is 
assigned  Dodcet  No.  ER65-724-0(n. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  CoauBtiaum. 
Kennelli  F.  FhaaU 
Secntary. 


1 1. 
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(1)  Sufiplemwil  No.  4  k)  S>«p(Mnart  Ma  2  to  FtaM  Swteduta  FEUC  No.  309  (1t>p»wic»6  Supplwiwil  Ne.  3 

(2)Supplem«i<MtatoBi»plMi«mM»ttoniM«lcli«<MltFEBCNo.  309(S^)al«^d«^S>^)^)lwnamNoL2to 

(PR  Doc  85-26233  Filed  11-1-85;  8:45  am] 
saime  coos  ntr-ovK 


■  so  m  37S77  (Smtanbcr  IS.  WS6). 
'  PSIW  don  not  exiriaia  Sm  livitficMce  af  the 
four-month  suspention  period  whick  it  aeelia. 
'Tba  iSMes  raised  include:  (1)  Whether  the 


propeeed  Mte  rheinf « thetild  W  bseed  o«  e 
thirteen  month  average  of  pUot  bsUncee;  (2) 
whether  operating  and  maintenance  expenses 
associated  with  other  Brayton  units  were 


taiproperiy  allocated  l»  Bny«oo  UeU  Na  %  (3)  the 
use  of  an  end-of-year  capital  atructure;  and  (4)  other 
unspecified  items  which  allegedly  are  Improperly 
calculated  or  ailoceted. 
<18CF1l38S^4(c)(l). 
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I  Ood(«l  Na  ERtS-72S-000] 

Northern  States  Power  Ca— 
WIscofMin;  Onier  Accefiting  for  FiUnQ 
and  Suapendbig  Rates,  Noting 
iniervenDons,  uranung  waiver  ot 
Notice  Requlrainents,  and  E«tat)W8hing 
Hearing  and  Price  S(|ueeze 
Procedures 

Issued:  October  29, 1965. 

Before  Conunissioners:  Raymond  ]. 
O'Connor.  Chairman:  A.G.  Sousa  and  Charles 
G.  Stalon. 

On  August  3a  1985.  Northern  States 
Power  Company — Wisconsin  (NSPW.  or 
the  company)  tendered  for  filing  a 
proposed  increase  in  its  firm  power 
rates  to  fifteen  full  requirements 
municipal  customers  and  to  North 
Central  Power  Company.  Ina  (North 
Central).  *  The  proposed  rates  would 
produce  increased  revenues  of 
approximately  $588,000  (3.0%)  for  the 
calendar  year  1986  test  period.  The 
company  requested  an  effective  date  of 
October  30. 1985,  for  the  proposed  rates. 
However.  NSPW  requested  that  in  the 
event  the  Commission  were  to  accept  a 
settlement  agreement  in  its  prior  rate 
case.  Docket  No.  ER85-396-000.  the 
proposed  rate  increase  be  suspended 
until  January  1. 1968,  in  accordance  with 
a  moratorium  provision  in  that 
settlement  agreement.* 

North  Central  and  two  of  the 
municipal  customers,  the  Cities  of 
Wakefield,  Michigan  and  Medford. 
Wisconsin,  are  presently  served  under 
wholesale  service  agreements  with 
NSPWs  affiliate,  Uke  Superior  District 
Power  Company  (LSDP).  LSDP  has 
assigned  these  agreements  to  NSPW  in 
anticipation  of  certain  changes  in 
corporate  structure  whereby  LSDP  will 
serve  only  Michigan  retail  customers. 
NSPW  requests  waiver  of  the  notice 
requirements  to  permit  the  assignments 
to  become  effective  as  of  September  25, 
1985,  the  first  meter  reading  date  after 
September  1, 1985.  In  addition,  NSPW 
has  tendered  for  filing  amendments  to 
the  assigned  contracts  to  incorporate  tile 
present  rate  increase  and  certain  minor 
changes  in  terms  and  conditions. 
Pending  implementation  of  the  proposed 
rate  increase.  NSPW  would  continue 
serving  these  customers  at  LSDFs 
present  rates. 

Notice  of  the  company's  filing  was 
published  in  the  Federal  Register,'  with 


comments  due  on  or  before  September 
23, 1985.  The  Pubhc  Service  Commission 
of  Wisconsin  filed  a  timely  notice  of 
intervention,  but  raised  no  substantive 
issues.  A  timely  motion  to  intervene  was 
filed  by  the  Cities  and  Villages  of 
Bangor.  Barron,  Bloomer,  and  Medford, 
Wisconsin,  and  the  Wisconsin  Public 
Power  Incorporated  System  for  its 
delivery  points  at  the  Cities  of  Black 
River  Falls,  New  Richmond,  River  Falls, 
Westby.  and  Whitehall,  Wisconsin 
(Municipals).  The  Municipals  request  a 
hearing  and  a  five  month  suspension. 
They  raise  several  cost  of  service  issues 
in  support  of  their  requests.*  They 
•further  claim,  without  elaborating,  that 
NSPWs  proposal  to  bring  Medford 
under  its  proposed  rate  schedule,  by 
means  of  an  assignment  of  LSDP's 
contract  with  Medford  and  unilateral 
changes  in  the  contract  by  NSPW.  may 
be  illegal,  discriminatory  and  unjust  and 
unreasonable  as  a  method  of  modifying 
the  rates  to  be  charged  to  Medford.  The 
Municipals  also  allege  a  possible  price 
squeeze. 

On  October  3, 1985,  the  company  filed 
a  timely  response  to  the  Municipals' 
pleading.  While  not  opposing  the 
Municipals'  motion  to  intervene,  the 
company  denies  that  a  five  month 
suspension  is  warranted.  NSPW 
opposes  each  of  the  Municipals' 
objections  and  states  that  a  minimum 
suspension  period  should  be  imposed. 

Discussioa 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  I>rocedure  (18  CFR 
385.214),  the  timely  notice  and  motion  to 
intervene  serve  to  make  the  Public 
Service  Commission  of  Wisconsin  and 
the  Municipals  parties  to  this 
proceeding. 

Our  preliminary  review  of  the 
company's  filing  indicates  that  the  rates 
have  not  been  shown  to  be  just  and 
reasonable  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unla%vful. 
Accordingly,  we  shall  accept  the  rates 
for  filing  and  suspend  them  as  ordered 
below. 

In  West  Texas  Utilities  Company.  18 
FERC 1 61, 189  (1982).  we  explained  tiiat 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 


'  See  Attachmenl  for  rale  schedule  designations. 
-The  settlement  was  approved  by  letter  order 
dated  September  27, 1985. 

'50/7138026(1985). 


'The  itsues  raised  involve:  (1)  Test  year 
wholesale  billing  demands:  (2)  projections  for  test 
year  hydro  0*M  expense;  (3)  stated  income  tax 
expense:  (4)  estimated  fuel  costs  in  the  fuel 
adjustment  daase:  (5)  the  level  of  a  high  voltage 
adjustment:  and  (6)  the  sale  of  NSPW  generating 
plants  to  ISOP. 


a  nominal  suspension.  Here,  our 
examination  suggests  that  the  proposed 
rates  may  not  yield  substantially 
excessive  revenues.  However,  the 
company  has  requested  that  we 
implement  the  provisions  of  its 
settlement  agreement  in  Docket  No. 
ER85-398-00a  by  fixing  the  effecUve 
date  of  the  proposed  rates  as  January  1. 
1986.  Consistent  with  that  request  we 
shall  suspend  the  proposed  rates  until 
January  1, 1986,  subject  to  refund. 

As  noted,  NSPW  requests  waiver  of 
the  notice  requirements  to  permit  the 
assignment  of  LSDP's  contracts  with  the 
Cities  of  Wakefield,  Michigan,  and 
Medford,  Wisconsin  and  with  North 
Central  to  become  effective  on 
September  25, 1985,  the  first  meter 
reading  date  after  September  1, 1985. 
The  proposed  effective  date  is 
consistent  with  the  executed  contracts, 
and  no  party  opposes  waiver  with 
respect  to  the  contract  assignments. 
Therefore,  we  find  that  good  cause 
exists  to  grant  waiver  of  the  notice 
requirements 

In  accordance  with  the  Commission's 
policy  and  practice  established  in 
Arkansas  Power  and  Light  Company.  8 
FERC  1 61.131  (1979).  we  shall  phase  the 
price  squeeze  issue  raised  by  the 
Mimicipals. 

The  Commission  orders 

(A)  NSPWs  request  for  waiver  of  the 
notice  requirements  is  hereby  granted. 
The  assignment  of  LSDP  contracts  shall 
become  effective  on  September  25, 1985. 

(B)  NSPWs  proposed  rates  and  its 
amendments  to  the  assigned  contracts 
are  hereby  accepted  for  fiUng  and 
suspended  to  become  effective  on 
January  1, 1986,  subject  to  refund. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
NSPWs  rates. 

(D)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

(E)  A  presiding  administrative  law 
jutlge,  to  be  designated  by  the  Chief 
Administrative  L,aw  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 


(15)  days  after  the  Mnrice  of  top  sheet* 

in  a  hearing  room  of  the  Federal  Energy 
Regulatory  ConimssioQ.  825  North 
Capitol  Street.  NE.,  Washiogton.  DC 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  an  motions  (except  inotions  to 
dismiss),  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(P)  The  Commission  hereby  orders 
initiation  of  price  squeexe  procKiureB 
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and  fiutfier  orders  that  this  jMoceeding 
be  phased  so  that  tfie  priee  squeew 
proeedtees  beghi  after  issttaftce  of  a 
Commission  opinion  establishing  the 
rate  which,  bat  for  consideration  of 
price  squeeze,  would  be  just  and 
reasonable.  The  presiding  fudge  may 
modify  this  schedule  for  good  cause.  The 
price  squeeze  portion  of  this  case  shall 
be  governed  by  the  procedures  set  forth 
in  §  2.17  of  the  ComiBissian's  regulations 
as  they  may  be  modified  prior  to  the 


initiation  of  the  price  squeeze  phase  of 
this  proceeding. 

(C)  Subdocket  -000  in  Docket  No. 
ER85-725  is  hereby  terminated.  Docket 
No.  Htl»-725-001  is  assigned  to  the 
evidentiary  proceeding  ordered  herein. 

(H)  The  Secretary  shall  promptly 
publish  thfs  order  in  the  Federal 
Ragister. 

By  the  Commission. 
Kaaneth  F.  Plunb, 

Secretary. 
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Dtaignation 


U)  Siwlaaac*  Nou  W  to  Ral»  SdMMe  FiRC  No.  S2  (Supmeda  SapvtanwM  No.  19.. 

(2)  Si4)f)temen(  No.  17  to  Rat*  SctMdule  FERC  No.  55  (Supersedes  Su*vNn««  Nix  tSI 

(3)  SupptenMM  ^te  14  to  RM  SsMM*  «RC  Nn  SS  |P>»w»edM  StvplenwM  No.  13>_ 

(4)  S>4i()taiMntNa.  «»toRMaSEtaM»FEnCNa  SS(8i«mede*  SuppisnantNo.  t2).. 


(5)  Stfiptomaat  Na  13  to  RMe  Sctaduto  FERC  No.  5S  (S(«ar«edes  "mtti I  Hol  UL. 

(6)  StfiptaMant  NO.  IS  to  Aito  Setwdi*  FERC  No.  90  (Skfwraedss  ?milii«iniil  No.  t4|^ 

(7)'-|ipliiliMMft.ttoNM*<TifeaWirFnCNn.61|flk*madesSuppisnMntNa8) 

(8)  SupptenMM  Na  7  to  R«to  SettoMo  FEBC  No.  «2  (Supmede*  SupptomeM  No.  m .-. 


(9)  Supptenwnt  No.  10  to  Rato  Sctatato  FERC  No.  84  (Supersedes  T'i>^nniiiii  Nol  a| 

(101  nw«BiiiH  Np.  16  to  Rm  ^Hiiiyi  FEHC  Ndl  SS  Ot^ersedes  SupplMwK  Na  18) '. 

(11)  TimUfsnl  No.  15  to  RMSalMMs  FERC  No.  70  (Sktoeraedes  Scpptomant  No.  i«>....:...;.. .   ,  ■„„' 

(12)  Stpptoment  No.  8  to  R«e  Sciwduto  FEHC  No.  71  (Supersedes  SupptamM  f«k  71. 

«3> ^W 11*  We.  7  toWito  Stfwdhto fSWC  N».  72  (Supwsedes  Supptoment  Na  <| 

(14)  Rate  Sc«wduto  FERC  Na  7«  (RedMWwta*  LSOP  RMB  Schedule  FERC  No.  27,  •■  supptoowotod) . 

LSDP  Rate  Scheduto  FERC  Na  28.  as  auppteMMsdl . 
taOP  Rato  Schedule  FERC  No  29,  as  supptomaotad) . 


(tS)  RMe  SeltoMe  FERC  No.  7S 
(M)  fMa  SciMdHtofCRC  Na>.  78 


(17)  Supptonwnt  No. 
SctietfutofERCMi. 

(IB)  SifiptoaMpt  Na 
Schedule  FERC  No. 

(18)  ImKsaiSiil  Na 
Scttoduto  FERC  Na 

(20)  SqpptatnaiK  Na 
ScnmmIv  rcRC  Mo. 

(21)  luipliaiial  Na 
SchedutoFERCNo. 

(22t  Siyutoiiisiil  No. 
Sdto**PBRCNa 

(23)  SupplemMt  No.  3 

(24)  Suppiemam  Na  3 

(25)  SspptonwM  Na  3 

(26)  SuSptomaM  Na  4 

(27)  Supptement  No.  4 

(28)  SKplswaW  No  4 

(29)  St^ptaiiiaw  No.  5 

(30)  StipplerDent  Na  S 

(31)  Supplement  No.  5 


1  to  Rato  Schadiito  FERC 
27). 

2  to  Rato  SchadUto  FERC 
27). 

1  to  Rato  Srhaduto  FERC 
28). 

2  to  Rate  Scheduto  FERC 
2«). 

1  to  Rata  ^chartuto  FERC 

28).         ^.   .: 

c  Id  Rett  ScnMuto  PEHC 
29t 

to  Rato  Sdwdtia  FERC  Na 
to  Rato  Scheduto  FERC  No. 
to  Rato  Sciwduto  FSIC  Na 
to  Rato  SdiadiMf  ERC  Na 
to  Rate  Scheduto  FERC  No. 
to  Rate  Sohedato  FERC  No 
to  Rato  Seltodtf*  FERC  Na 
to  RatoSchedule  FERC  Na 
to  Rato  Schaduto  F^RC  No. 


No.  74  (RedesignaSon  o(  >wXiiiiiiil  (to  3  to  LSOP  R^ 
Na  74  (Redesignaaon  of  Supptament  Nb.  4  to  LSOP  Rato 
Nd.  75  (Redeaignalian  at  Supplantonl  Na  3  to  lSOf>  R«a 
No.  75  (Redesignation  oi  Supplawwwl  No.  4  to  LSOP  Rato 
Na  78  (Redesignation  ol  Supptoment  No.  3  to  LSOP  Rato 
No.  78  (Redesignation  d  Supptonaot  Na  4  to  LSOT  Rato 

74_-...; '•      "",  ,   ,  \ 

75 ...; J u :.__ .:_ L__1_I1__"'"~"  '~' 

76 ...L^ .^ -  ;  .     .    —~^-~~ 


74  (Supersedes  Supptoment  Na  U. 

75  (Supersedes  Supplement  Na  1 )_.... 
78  (Supersedes  ^un^aiiiaiil  Nm  1)i_. 

74 . „__, 

75 

78 


Otoer  party 


Medtoirt.. 


NCPC 

NCPC 


NCPC. 


'MM 


WakeflaW.. 
NCPC 


OeacrtpOon 


RatoW-t 
Oa 

Do. 

Oo. 

Da 

Oa 

Oo. 

Oa. 

Oa 

Oo. 

Oa 
Rato  W-1. 

Do. 
Coitoan  tar  BaeUe  Saivtoe 
1. 1977. 

Do. 
Coninel  tof  Sactoe  Sw«oe  datod  Jaly  t4, 

1978 
Amendment  etfectnia  Aug.  1. 1982. 

Letter  dated  July  13,  1983. 


Sept. 


Letter  dated  July  13,  1983. 
Amendment  elective  Aug.  1,  1988. 
Letter  dated  Joty  13,  T983. 


00. 
Db. 


Dp.  .,^. 

Da  :. 

Rato  w-1. " 

•    0»  .--.-. 
RatoNCP-i. 


[FR  Doc.  85-28234  Filed  11-1-45;  8:45  am] 

BILUNO  CODE  S717-01-M^ 

(OoGtet  No  G-7004-0M1 

Pennzoil  Co.;  TtMnty-Socond 
Amendment  to  Application  for 
iivMMCMRe  CfBrfffceHon  or 
Abandonment  Authorization 

October  25, 1985. 

Take  notice  that  on  October  23, 1986, 
Pennzoil  Company  (Pennzoil),  P.O.  Box 
2067,  Houston,  Texas  77001 ,  filed  in 
Docket  No.  G-7004-036  an  application 
for  immediate  clarification  of  Order 
dated  November  24. 1980  in  th*  above- 
referenced  docket  or  abandotiment 
authorization  for  as  ranch  gas  as  is 
required  to  aiiow  sales  of  gas  to 
fourteen  new  applicants  for  residential 


service  in  West  Virghiia  fa  addftfon  to 
those  applicants  specified  in  Pennzoirs 
original  application  filed  on  October  25, 
1982.  In  filing  this  Twenty-Second 
Amendment  to  its  original  application. 
Pennzoil  incorporates  herein  and 
renews  each  of  the  requests  for 
clanflcation  or  abandonment 
authorization  set  forth  in  that 
application.  Service  to  these  applicants 
and  existing  customers  would  be 
provided  from  gas  supplies  that  would 
otherwise  be  sold  to  Consolidated  Gas 
Supply  Corporation  (Consolidated],  an 
interstate  pipeline. 

Pennzoil  states  that  immediate  action 
is  necessary  to  protect  the  health, . 
welfare  and  property  of  the  applicants 
and  customers  in  West  Virginia  who 
depend  upon  Pennzoil  for  their  gas 
supply  needs.  Pennzoil  also  states  that 


immediate  action  also  is  tequfred    '  ..  >•' 
because,  by  order  dated  Octot>er  ZU  : 
1982.  the  Public  Service  Conumssion  of 
West  Viigiiiia  directed  Poinzoil  "to 
show  cause,  if  any  it  can,  why  it  should 
not  be  found  to  be  in  violation  of  its 
duty  ...  to  provide  adequate  gas 
service  to  all  applicants  . . .  and  why  it 
should  not  be  required  to  provide 
service  to  domestic  custcKners  in  West 
Virginia  when  requests  an  received  for 
same. 

Consolidated  luts  indicated  that  it  has 
no  objection  to  the  requested 
authorization. 

It  appears  reasonable  and  consistent 
with  ihe  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any. 
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protest  with  reference  to  said 
amendment  to  the  original  application 
should  on  or  before,  November  4, 1985. 
file  with  the  Federal  Energy  Regulatory 
Commission.  Washington,  DC  20428.  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  pfuticipate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  Any  person 
previously  granted  intervention  in 
connection  with  Pennzoil's  original 
application  in  Docket  No.  G-7004-OOe 
need  not  seek  intervention  herein.  Each 
such  person  will  be  treated  as  having 
also  intervened  in  Docket  No.  G-7004- 
036. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
KemMth  F.  Phimb, 
Secretary. 

[FR  Doc  8&-26116  Filed  11-1-85;  8:45  am] 
■ftXMQ  CODE  srir-Ava 


[Pro)ect  Na  66»NW] 

rmecme  rower  ana  UQnt  cc; 
Propcaed  Acceptance  of  Surrender  of 
License 

October  2a  1985. 

Before  its  dissolution.  Pinedale  Power 
and  Light  Company  was  the  licensee  for 
the  Pinedale  Project,  a  hydroelectric 
project  located  on  Pine  Creek  in  Sublette 
County,  Wyoming.  The  licensee  was 
voluntarily  dissolved  on  October  8, 1974. 
The  Commission  hereby  gives  notice 
that  it  proposes  to  accept  surrender  of 
the  license  for  the  Pinedale  Project.  'The 
Commission  proposes  to  find  that 
Pinedale  Power  and  Light  Company 
surrendered  the  license. 

On  August  27, 1943,  the  present 
license  for  the  Pinedale  Project  was 
issued  to  Pinedale  Power  and  Light  for  a 
50-year  term  beginning  February  12, 
1942. '  It  appears  that  power  generation 
at  the  project  ceased  some  time  between 
1963  and  1970.  On  July  1, 1974,  Pinedale 
Power  and  Light  sold  the  project  to 
Lincoln  Service  Corporation.  After  the 
sale  of  the  project,  Pinedale  Power  and 


Light  was  dissolved  on  October  8, 1974.* 
The  dissolution  was  voluntary.  Lincoln 
Service  Corporation  subsequently  sold 
the  project  to  Utah  Power  and  Light 
Company  on  January  1, 1981.  Utah 
Power  and  Light  has  informed  the 
Commission  that  it  does  not  consider 
itself  to  be  the  licensee  for  the  project. 

By  the  terms  of  section  8  of  the 
Federal  Power  Act,*  the  voluntary  sale 
of  a  project  such  as  occurred  in  this 
case,  cannot  in  itself  effect  a  transfer  of 
the  license  to  the  purchaser  of  the 
project  Thus,  at  the  time  of  its 
dissolution.  Pinedale  Power  and  Light 
held  the  license  for  the  Pinedale  Project 
However,  by  its  actions  Pinedale  Power 
and  Light  has  demonstrated  an  intent  to 
surrender  the  license.  First  Pinedale 
Power  and  Light  abandoned  op>eration 
of  the  project  at  least  15  years  ago  in 
contravention  of  the  terms  of  its  license. 
Next  the  licensee  abandoned  all 
interest  in  the  project  by  selling  it  also 
in  contravention  of  the  terms  of  its 
license.  Finally,  by  dissolving  itself, 
Pinedale  Power  and  Light  has 
surrendered  any  ability  to  carry  out  the 
terms  and  conditions  of  the  license  and 
the  responsibilities  of  a  licensee  under 
the  Federal  Power  Act  Accordingly, 
pursuant  to  the  terms  of  section  6  of  the 
Federal  Power  Act*  the  Commission 
hereby  gives  30  days'  public  notice  that 
it  proposes  to  find  that  under  these 
circumstances  Pinedale  Power  and  Light 
has  surrendered  the  license  for  the 
Pinedale  Project  The  Commission 
proposes  to  accept  the  surrender. 

Any  person  may  submit  comments,  a 
protest  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure,*  or  a  motion  to  intervene  in 
accordance  with  Rule  214.*  In 
determining  what  action  is  appropriate, 
the  Commission  wil  consider  all 
conunents,  protests,  and  motions  to 
intervene  timely  filed,  but  only  those 
who  file  a  motion  to  intervene  may 
become  parties  to  the  proceeding.  Any 
comments,  protests,  or  motions  to 
intervene  must  be  received  by  the 
Commission's  Secretary  within  30  days 
of  the  date  of  publication  of  this  Notice 
in  the  Federal  Register.  Such  filings 
should  be  sent  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 


'  Pinedale  Power  A  Light  Co.'Proiect  No.  6t)2 
(Fi>.C  Aug.  27. 1943). 


'Letter  from  Thyra  Thomson.  Secretary  of  State 
of  Wyoming,  to  Enforcement  Section.  FERC  (Feb.  19. 
19SS). 

>ie  U.S.C  801  (1962).  Section  8  provide*,  in 
pertinent  part  "(tjhat  no  voluntary  transfer  of  any 
license,  or  of  the  rights  thereunder  granted,  shall  t>e 
made  without  the  written  approval  of  the 
commission." 

Me  U.S.C.  799(1982). 

>18  CFR  385.211(1985). 

*18  CFR  385.214  (19K). 


DC  20426,  and  should  refer  to  Project 
No.  662. 

By  direction  of  the  Commision. 
Kemietfa  F.  Plumb, 
Secretary. 

[FR  Doc.  85-26238  Filed  11-1-85;  8:45  am) 
SHJJMQ  cooc  (ru-^iHi 


[OockM  Na  RP85-170-001] 

Texas  Eastern  Transmission  Corp^ 
CompHanoe  FilinQ 

October  29, 1985. 

Take  notice  that  on  October  16, 1985, 
Texas  Eastern  Transmission 
Corporation  (TETCO)  tendered  for  filing 
a  response  to  comments  filed  by 
National  Gas  and  Oil  Corporation 
concerning  TETCO's  direct  billing 
allocation  of  retroactive  production- 
related  costs.  TETCO's  ^ing  is  in 
purported  compliance  with  the  Federal 
Energy  Regulatory  Commission  Order 
that  was  issued  Elieptember  30, 1985,  in 
Docket  No.  RP85-170-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commision  and  are  available 
for  public  inspection. 
Kemieth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-26235  Filed  11-1-85;  8:45  am] 

BIUJNQ  cooc  •717-01-M 


IDocfcst  No.  ER85-658-000] 

Wisconsin  River  Power  Co.;  Amended 
Rling 

October  30. 1985. 

Take  notice  that  on  October  18, 1985. 
Wisconsin  River  Power  Company 
(WRPCo.)  submitted  for  filing  materials 
to  supplement  the  rate  schedule  and 
supporting  information  previously  filed 
in  this  docket  number: 

1.  Amended  and  Restated  Power 
Purchase  Agreement,  Dated  as  of 
September  1,  1965.  This  document  is 
intended  to  replace  the  Power  Purchase 
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Agreement  among  Wisconsin  River 
Power  Company  (WRPCo.)  and  its  three 
owner/customers  which  was  originally 
filed  in  this  proceeding. 

2.  Revised  Schedule  5-2,- Together 
With  Supporting  Schedules  5-2-1 
Through  5-2-5.  In  the  original  filing,  the 
income  tax  calculations  used  in 
computing  cost  of  service  data  for  1985 
improperly  depicted  a  reduction  in  cost 
of  service  attributable  to  federal 
investment  tax  credits.  WRPCo.  is 
subject  to  the  general  rule  set  forth  in 
section  48(f)(1)  of  the  Internal  Revenue 
Code  of  1954,  as  amended,  which  does 
not  accommodate  such  a  reduction  in 
cost  of  service.  Consistent  with  section 
46(f)(1).  WRPCO.S  calculaUon  of  Net 
Investment  (rate  base)  reflects  a 
reduction  attributable  to  investment  tax 
credits  which  is  restored  ratably. 
Recomputation  of  income  taxes 
allocable  to  this  rate  for  the  1985  test 
year  resulted  in  revisions  to  Schedule  5- 
2  of  the  original  filing.  Hie  result  is  an 
increase  in  1985  test  year  revenues  of 
$7697  above  that  which  was  shown  on 
Schedule  5-2  of  the  original  filing. 
Amended  Schedule  5-2  and  the  attached 
supporting  Schedules  thereto  reflect  the 
proper  method  of  allocating  income 
taxes  to  the  cost  of  service  under  this 
rate;  in  addition.  Schedules  5-2-1 
contain  supplemental  information 
showing  the  derivation  of  book  income 
before  taxes,  which  has  been  omitted 
from  the  original  filing. 

3.  Test  Year  Computation  of  Annual 
Rates  &  Charges.  In  the  format 
prescribed  in  Attachment  1  of  the 
enclosed  Power  Purchase  Agreement. 
WRPCo.  has  calculated  the  estimated 
total  rates  and  charges  which  would  be 
payable  by  its  customers  for  the 
calendar  year  1985.  if  the  new  rate 
schedule  had  been  in  effect  throughout 
that  year. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  5, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Kennetli  P.  Phimb, 

Secretary. 

[FR  Doc  85-26225  Piled  11-1-85;  8:45  am] 
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(Ooekct  Not.  CPt5-«71-000  ct  all 

Natural  Qas  C«rtificat«  Rlingt;  K  N 
Enargy.lncataL 

October  24, 198». 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy.  Inc. 

[Docket  No.  CP85-871-000J 

Take  notice  that  on  September  11. 
1985.  K  N  Energy.  Ina  (K  N).  P.O.  Box 
15265,  Lakewood.  Colorado  80215,  filed 
in  Docket  No.  CP85-«71-000  a  request 
pursuant  to  §  157.205  of  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  construct 
and  operate  two  residential  sales  taps 
and  appurtenant  facilities  under  the 
certificate  issued  in  Docket  No.  CP83- 
140.  et  al.,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
.  Commission  and  open  to  public 
inspection. 

Specifically,  K  N  proposes  to 
construct  a  residential  sales  tap  in  Holt 
County,  Nebraska,  and  another 
residential  sales  tap  in  Wayne  County. 
Nebraska.  The  peak  day  deliveries  of 
each  tap  would  be  2  Mcf  of  natural  gas. 

Comment  date:  December  9, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Great  Lakes  Gas  Transmission 
Company 

(Docket  No.  CP86-12-0001 

Take  notice  that  on  October  4. 1985, 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building.  Detroit,  Michigan  48226,  filed 
in  Docket  No.  CP86-12-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Great  Lakes  to  provide 
interruptible  transportation  service  for 
Michigan  Consolidated  Gas  Company 
(Mich  Con)  between  two  points  in 
Michigan  and  to  construct  and  operate 
meter  facilities  necessary  to  provide 
such  service,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Great  Lakes  states  that  Mich  Con  has 
requested  Great  Lakes  to  provide 
transportation,  on  an  interruptible  basis, 
of  up  to  400  Mcf  of  gas  per  day  from  a 


point  in  Summerfield  Township,  Qare 
County,  Michigan,  where  Mich  Con 
would  build  facilities  that  would 
interrconnect  with  the  facilities  of  Great 
Lakes,  to  an  existing  point  of 
interconnection  between  the  facilities  of 
Great  Lakes  and  Mich  Con.  at  Belle 
River  Mills,  Michigan.  It  is  explained 
that  Mich  Con  and  Great  Lakes  have 
agreed  that  this  transportation  service 
would  be  provided  for  a  primary  term  of 
ten  years,  subject  to  renewal  on  a  year- 
to-year  basis. 

Great  Lakes  states  that  the  gas  to  be 
transported  would  be  purchased  by 
Mich  Con  from  various  producers,  and 
would  be  used  as  part  of  its  general 
system  supply.  The  parties  have  agreed 
upon  an  initial  rate  of  7.879  cents  per 
Mcf  for  this  service. 

Great  Lakes  proposes  to  build,  own. 
and  operate  a  meter  station  at 
Summerfield  Township,  Clare  County, 
Michigan,  to  implement  this  service.  The 
total  cost  of  the  meter  station  is 
estimated  at  $132,700  which  cost  would 
be  reimbursed  by  Mich  Con. 

Comment  date:  November  14, 1965,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Coaqiany 
Divisioo  of  InterNorth,  Inc. 

(Docket  No.  CPe&-&-000] 

Take  notice  that  on  October  2, 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Applicant). 
2223  Dodge  Street,  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CP86-6-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  and  remove  one 
1,250  horsepower  compressor  unit 
known  as  the  Egan  compressor  station 
and  related  facilities  located  in  Acadia 
Parish,  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  it  has  suspended 
operation  of  the  Egan  Compressor 
Station  and  related  facilities  and  does 
not  anticipate  a  future  need  for  their  use. 
Applicant  states  the  subject  facilities 
served  to  connect  the  pipeline  facilities 
of  Columbia  Gulf  Transmission 
Company  and  Trunkline  Gas  Company 
to  effectuate  the  redelivery  of 
Applicant's  Gulf  Coast  reserves  for 
further  transportation.  Applicant  states 
a  gas  exchange  agreement  dated 
February  14. 1979.  between  Applicant 
and  United  Gas  Pipe  Line  Company 
(United),  eliminates  the  need  for  the 
Egan  compressor  station  and  related 
facilities  since  the  onshore  gas  which 
was  once  transported  to  Egan  is  now 
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exchanged  for  United's  Canadian 
volumes. 

Applicant  states  the  subject 
compressor  unit  would  be  removed  and 
utilized  elsewhere  on  Applicant's 
system  or  sold  to  a  potential  buyer. 
Applicant  states  the  estimated  cost  to 
remove  the  facilities  is  $125,000  and  the 
estimated  salvage  value  of  the  facilities 
is$95,00a 

Comment  date:  November  14, 1965.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  T^ananontinental  Gas  Pip*  Uam 
Cocporaiioa 

[Docket  No.  CP88-7-000] 

Take  notice  that  on  October  2, 1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant).  P.O.  Box  1398. 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP86-7-000  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  puUic  convenience  and 
necessity  au^rizing  a  transportation 
service  for  Sondiem  Natoral  Gas 
Company  (Southern),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Coounissioa  and  open  to 
public  inspection. 

Applicant  proposes  to  transport  on  an 
interruptible  basis  for  Southern  up  to  the 
thermal  equivalent  of  10,000  Mcf  of 
natural  gas  per  day,  pursuant  to  a 
transportation  agreement  dated  July  1. 
1965.  Applicant  states  that  Southern 
would  purchase  such  gas  from  Elf 
Aquitaine.  Inc.  successor  to  Texas  Cult 
Inc.  in  Braaos  area.  South  Addition. 
Block  A-47.  Applicant  states  that  it 
would  Donnally  receive  all  such 
quantities  at  the  terminus  of  Its  Central 
Texas  Gathering  System  (CTGS)  near  iU 
compressor  station  Na  30  in  Wharton 
County.  Texas,  following  transportation 
by  Southern  throu^  its  own  capacity  in 
the  looping  on  such  system  known  as 
Proiect  Central  Texas  Loop  (FCTL). 
However,  should  be  combination  of 
Southern's  Block  A-47  quantities  and 
other  Southern  gas  moving  through 
PCTL  exceed  Southern's  capacity,  then 
AppUcant  would  receive  excess  Block 
A-47  quantities  into  its  CTGS  at  Block 
A-47,  it  is  explained. 

AppUcant  further  states  that  it  would 
deliver  quantities  thermally  equivalent 
to  those  received  at  either  of  the  above 
points,  less  a  percentage  for  gas  lost  and 
unaccounted  for  and  fuel  to  Trunkline 
Gas  Company  (Tnmkline)  for  the 
account  uf  Southern  at  the  existing 
interconnection  between  Applicant  and 
Trunkline  near  Katy,  Waller  County. 
Texas. 

Initially.  Applicant  states,  it  would 
charge  4.3  cents  per  dt  equivalent  of  gas 
for  the  transportation  of  quantities 


received  at  the  terminus  of  its  CTGS  and 
12.4  cents  per  dt  equivalent  for  the 
transportation  of  quantities  received  at 
Block  A-:47.  Applicant  would  also  retain, 
inititally.  6  percent  of  all  quanitities 
received  for  transportation  to 
compensate  for  compressor  fuel  and 
line-loss  make  up  and.  in  the  case  of 
Block  A-47  recriptt,  wrould  retain  fiiel 
gas  for  dehydration  at  the  CTGS 
Markham  plant  in  Matagorda  County, 
Texas,  based  on  Southeni's  proportional 
share  of  all  fuel  gas  used^  defaydratioa 
there. 

Comment  date:  November  14, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  United  Gas  Rpe  Line  Company 

[Docket  No.  CPBn-41-000] 

Take  notice  that  on  October  15, 1985, 
United  Gas  Pipe  Line  Company 
(Applicant).  P.O.  Box  1478,  Houston. 
Texas  77001.  filed  in  Docket  No.  CP86- 
41-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  the 
transportation  and  delivery  of  industrial 
sales  gas  to  Warren  Petroleum 
Company,  a  Division  of  Chevron  U.S.A. 
Inc.  (Warren),  all  as  more  fully  set  forth 
in  the  application  4)n  file  with  the 
Commission  and  open  to  public 
inspectioiL 

Applicant  states  diat  it  is  authorized 
to  transport  and  deliver  industrial  sales 
gas  to  Warren  near  Overton  in  Rusk 
County,  Texas,  pursuant  to 
authorization  in  Docket  No.  0-1860.  It  is 
indicated  that  Warren  has  ceased 
operations  at  its  facilities  at  this 
location.  It  is  further  indicated  that 
Applicant  and  Warren  have  agreed  to 
cancel  the  industrial  gas  sales  contract 
dated  May  1. 1982.  AppUcant  requests 
that  the  proposed  abandonment  be 
made  elective  as  of  November  1, 1984. 

Comment  date:  November  14, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Williston  Basin  Interstate  PfpeHne 
Company 

[Docket  No.  CP8&-877-000] 

Take  notice  that  on- September  13. 
1985.  WilUston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200. 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501,  filed  in  Docket  Na 
CP85-677-000  an  appUcation  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  pubUc  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Ecological  Engineering 
Systems.  Ina  (EES),  on  behalf  of  Hebron 
Brick  Company  (Hebron)  through 
existing  faciUtles.  all  a»  more  fully  set 
forth  in  the  appUcation  which  is  on  file 


with  the  Coramission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  transport 
up  to  8,000  Mcf  of  natural  gas  per  month 
which  is  owned  and/ or  produced  by 
EES  on  behalf  of  Hebron  as  the  end-user 
pursuant  to  a  gas  transportation 
agreement  dated  August  1, 1985,  having 
a  term  of  two  years  from  the  date  of 
initial  deliveries.  Williston  Basin  states 
that  the  natural  gas  would  be  received 
into  its  transmission  system  at  the 
Boxcar  Butte  plant  in  McKenzie  County, 
North  Dakota,  and  the  Temple  plant  In 
Williams  County.  North  Dakota,  and 
redelivered  for  use  as  fuel  at  Hebron's 
brick  manufacturing  facilities  located  in 
Morton  County,  North  Dakota. 

Williston  Basin  states  that  the  initial 
charge  for  transportation  of  the  natural 
gas  for  EES  would  be  under  its  Service 
Class  I,  Rate  Option  B  of  Williston 
Basin's  Rate  Sdwdule  T-4  which  was 
authorized,  subject  to  refund,  for 
WilUston  Basin's  parent  company. 
Montana-Dakota  Utilities  Co.  in  Docket 
No.  RP-84-93-000.  28  FERC  f  61,060. 
Williston  Basin  states  that  the  rate  it 
would  charge  EES  for  the  transportation 
service  is  17.674  cents  per  Mcf  «vith  aU 
fuel  and  losses  provided  by  EES. 

Comment  date*  November  14. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intevene  in  accordance  with  the 
Commission's  Rules. 

Take  further  noUce  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  w  its  designee  on  this  fiUng 
if  no  motion  to  intervene  is  filed  within 
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the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  flnds  that  a  grant  of  the 
certiHcate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kennatfa  F.  Plumb, 
Secretary. 
|FR  Doc.  85-26226  Filed  ll-l-<85: 8:45  am] 
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Canyon  Creek  Compression  Co^ 
Change  in  FERC  Gas  Tariff 

I  Docket  No.  RP85-«-002] 

October  29, 1985. 

Take  notice  that  on  October  23, 1985, 
Canyon  Creek  Compression  Company 
(Canyon)  submitted  for  filing  the  below 
listed  tariff  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff  to  be  effective 
November  1, 1985: 

Second  Substitute  First  Revised  Sheet  No.  4 
Original  Sheet  No.  128 
Original  Sheet  No.  129 

Canyon  states  that  the  purpose  of  this 
filing  is  to  implement  the  settlement 
rates  effective  pursuant  to  Canyon's 
Docket  No.  RP85-e  Stipulation  and 
Agreement  approved  by  the 
Commission's  order  issued  September 
16, 1985. 

A  copy  of  the  filing  was  mailed  to 
Canyon's  jurisdictional  customers  and 
to  all  parties  set  out  on  the  official 
service  list  at  Docket  No.  RP85-8. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  Cni  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  Before  November 
5. 1965.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KwuMlh  F.  Plimib. 
Secretary. 

[FR  Doc.  85-28227  Filed  11-1-85;  8:45  am] 
SNJJNO  COOC  Cm-OI-M 


Determination  Under  the  Natural  Qaa 
Policy  Act  for  OCS  Leaaee  laeued  on 
or  After  Aprfl  20, 1977 

Issued:  October  25, 1985. 

On  September  27. 1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Docket  Nos.  RM83-3  and  RM81- 
12  (46  FR  44508  September  29. 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
determination  process  for  natural  gas 
produced  from  a  new  lease,  i.e..  a  lease 
entered  into  on  or  after  April  20, 1977,  on 
the  Outer  Continental  Shelf  (OCS).  and 
qualifying  as  new  natural  gas  under 
Section  102  of  the  NGPA.  was  amended 
in  two  respects.  First  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  well 
producing  gas  from  a  new  OCS  lease. 
Second,  in  lieu  of  filing  an  application 
for  each  well,  the  Commission  now 
permits  the  grant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  determination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  new  procedures,  the  U.S. 
Department  of  Interior,  Minerals 
Management  Service  (MMS).  must  file 
within  60  days  of  the  grant  of  the  lease  a 
notice  of  determination  which  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  This  determination  is  subject  to 
Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  September  20, 1985,  the 
Commission  received  notice  from  MMS, 
Gulf  of  Mexico  OCS  Region,  that  409 
leases  were  issued  as  a  result  of  OCS 


Sale  98  for  the  Central  Gulf  of  Mexico 
on  May  22, 1985.  Gas  produced  from  the 
following  leases  has  been  determined  to 
be  gas  produced  from  a  new  OCS  lease 
under  NGPA  Section  102: 

A.  Effactiv*  dale  and  axpfaatkn  data:  7/l/8fr- 
OCS-G 


7801. 
7652, 
7748, 
7796, 
782a 
7841, 
7862. 
7889, 
7907, 
7920, 
7968. 
7990, 
8001. 


7607, 
7654. 
7479, 
7800, 
7822, 
7842. 
7863. 
7890. 
7909, 
7921, 
7972, 
7991. 
8002 


7619. 
7855, 
7750, 
7801. 
78M. 
7843, 
7864. 
7881. 
7911, 
7922, 
7981, 
7992. 


7628. 

766d, 
7754, 
7802, 
7835, 
7850. 
7874. 
7893. 
7912, 
7923, 
7962, 
7993, 


7629. 
7663, 
7757, 
7807, 
7836, 
7852. 
7875. 
7894, 
7913, 
7927. 
7985. 
7994, 


7633, 
7727. 
7765, 
7809, 
7837, 
7853. 
7885. 
7896. 
7917, 
795a 
798a 
799a 


7635. 
774a 
7771, 
78ia 
783a 
78Sa 
7887. 
7897. 

79ia 

7951. 
798a 
7997, 


7651, 
774a 
7774. 
7811. 
7840. 
786a 
788a 
7903. 
79ia 
79Sa 
7909. 
799a 


B.  Effecdve  data  and  axpiration  data:  7/1/S5- 
•/Se/S5 

OC8-G 


7914, 
7944, 
7957, 
7975, 

8009. 

8oia 

8027, 


7915,  7916. 
7945,  7946. 
795a  7959, 
797a  7977, 
800a  8003, 
80ia  8011, 
802a  8021. 
802a  8029, 


7924. 
7947. 
7962, 
797a 
8004, 
8012. 
8022, 
803a 


7925. 
794a 
7963, 
797a 
8006, 
8013. 
8023. 
8031. 


792a 
7953, 
7989, 
798a 

8ooa 

8014. 
8024. 
8032, 


793a 
r954, 
797a 
7983. 
8007, 
8017, 
8025. 
8033. 


7939, 
7955. 
7974. 

8ooa 

8oia 

802a 
8038 


C  Effactiva  data  and  axpiraboo  data:  »l1f»- 

OCS-G 

7595,  759a  7597,  759a  7599,  7602,  7803,  780a 
7609,  7810,  7611,  7612.  7613,  7815,  76ia  7817, 
76ia  7721,  762a  782a  783a  7639.  7640.  7643, 
7645,  764a  7647,  784a  7863.  788a  7667.  7672. 
767a  768a  7882,  TBSa  789a  7899.  7700,  7701. 
7702,  770a  TTia  77ia  7717,  77ia  77ia  7720, 
7721.  7722,  772a  772a  772a  772a  7729,  7730, 
7741.  7742,  7743,  7753,  775a  TTSa  7758..  7760. 
7782.  7764,  776a  7779.  778a  778a  7784,  7785. 
778a  778a  7789,  7803,  780a  7821,  7823,  7824, 
7825,  7839,  7844,  7845,  784a  7854,  7855,  7857. 
785a  7901,  792a  7935.  7940.  7941.  7949.  7960, 
7961,  7964,  7965.  796a  7967,  7971  7973,  7984 

D.  Effactiva  data  and  expiiatiao  data:  8/1/SS- 
7/31/9S 

OCS-G 

7929,  7930,  7931,  7932,  793a  7934.  793a^937. 
7942,  7943,  7952.  80ia  80ia  8034.  8035,  803a 
8037 

E.  Effactiva  data  and  axpiratioa  data:  9/1/SS- 
8/31/90 

OCS-G 


780a 
763a 
7657, 
7675, 
7689, 
7707, 
7735, 
7751, 
777a 
7795, 
7813, 


7eoa 

7637. 

7e5a 

7677, 
789a 
7709, 
773a 
7752, 
777a 
7797, 
7814, 


7622. 
7641. 
7659, 
787a 
7681, 
7711. 
7737, 
7761, 
7777, 
779a 
78ia 


7623, 
7642, 
7661. 
7679, 
7892. 
7712, 
773a 

77ea 

777a 
7799, 
78ia 


7624, 

7644, 
7662. 
7681, 
7804, 
7713, 
7739, 
7767. 
7787, 
7804, 
7817, 


7627. 
7649, 
7664, 
7683, 
7895, 
7731, 
7744, 

77ea 

779a 
7805. 
78ia 


7631. 
765a 

7e6a 

7684. 
7704, 
7732. 
7745, 
7772, 
7791, 
780a 
782a 


7632, 
765a 
7673, 
7685. 
7706. 
7733, 
7747, 
7773, 
7793, 
7812. 
7827. 
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7828.  7820.  7831.  7832.  7M7.  7M8,  79m.  78». 
78S&  7881.  7865.  7888.  7888.  Tasa  7870.  7871. 
7872.  787X  7878.  7877.  7878.  7878.  7881.  7882. 
7883.  7884.  7886.  7802.  7886.  78981  TaCN,  79(U. 
78M,  7905,  7906.  7908.  79ia  7987 

The  coiii|ilet«  list  of  OCS  leases 
submitted  by  the  MMS  for  this  sal*,  with 
area  and  block  descriptions,  is  available 
for  inspection  at  the  Commission's 
Division  of  Public  Infonnation.  Room 
lOOa  82S  North  Capitol  St.  Washington. 
DC  Peisoua  objecting  to  any  of  these 
determinations  may.  in  accordance  with 
18  CFK  275.203  and  275.204.  file  a  protest 
widi  the  Comaiisaon  within  twenty 
days  after  this  notice  is  issoed  by  the 
Commission. 


iF. 
Secretary. 
[FR  Doc  85-26230  Filed  11-1-85;  8:45  am] 

I  COOC  t717.0t-ll 


[Docket  No*.  ER«»-S1$-004  and  ER89-91S- 
OtS] 


ai«dlJgMO&;(Mar 


toued:  October  31. 198S. 

Before  CooHaiaaioaet*:  RayoMMid  ). 
O'Connor,  Chainnan:  A.G.  Sousa  and  fliBiiii 
C.  Stalon. 

On  Aupist  14, 19B5.  Seminole  Electric 
Cooperative.  Inc.  (Seminole),  and 
certain  Flordia  Qties  (Qties) '  filed  in 
Docket  Nos.  ERSS-SIS-OM  and  BR85- 
515-005.  respectively,  requests  for 
rehearing  of  the  Coramissian's  order 
issued  in  this  proceeding  on  July  15. 
19B5.  32  FERC 1  61^)59.  In  that  order,  the 
Commission  accepted  for  filiog.  without 
suspension  or  hearing,  to  become 
eSective  May  1. 1986.  Florida  Power  and 
Ught  Company's  (FPftL)  revised  daily 
capacity  charges  for  short-term 
interchange  service  under  FP&L's 
interchange  agreements  with  Seminole 
and  the  Cities.' The  Commission  also 
granted  FP&L's  request  for  waiver  of  die 
notice  requiremoits  and  terminated  the 
dockets.* 


'  Cities  include  Gainesville.  Slarke.  Kissimmee. 
St.  Cloud.  Lakeland  and  Vera  Beach.  Florida: 
Gainesville  Regional  Utilities:  the  Sebring  Utflitie* 
Ci— liMUii.  the  CMaado  UtiUiies  CowHiMioa.  and 
the  Fdrt  Piesce  Utititiea  Aathority. 

'aiies  are  aM  aened  aider  Service  Scheilale  B. 
Seaiaole  takes  aervice  mdef  Scrv-ioe  Sche<Me  B 
and.  {or  purchases  only  of  short-terai  kMerduMge 
power  for  the  purpose  of  obtauunf;  replacemeot 
power  and  energy.  Service  Schedule  B-S. 

'On  September  13,  IflBS.  the  Conunissioo  issued 
on  order  granting  rehearing  for  the  purpose  of 
failfcir  consideration.  That  order  erroneovsly 
referred  to  the  reaaeste  for  rehearing  as  snbdockete 
-003  and  -OM  U>  ERaS-«l& 


On  rehearing.  Cities  request  that  the 
Commission  suspend  FPltL's  filing  lor 
one  day.  to  become  effective  subject  to 
refund,  and  initiate  a  hearing  on  the 
issue  of  the  appropriated  return  oft 
equity.  In  support  Gties  contend  diat 
(1)  the  Commikaion's  inclusion  of 
transmission  fixed  costs  in  its  analysis 
of  the  rates  is  contrary  to  the  service 
contracts  and  therefore  violated  the 
MobihsSietTO  *  doctrine.  (2)  the  order 
failed  to  provide  a  reasoned  basis  for 
attributti^  transmission  fixed  costs  to 
these  inttHTchange  services,  and  (3)  lAtt 
Commission  erroneously  Caiied  to 
establish  a  just  and  reasonable  return 
on  equity.  Absent  suspension  and  the 
imposition  of  a  refund  obligation.  Cities 
request  that  the  Commission  establish 
expedited  hearing  procedures. 

Seminole  also  renews  its  initial 
requests  for  (1)  a  one  day  suspension 
and  refand  obhgation.  (2)  coiwolidation 
of  this  proceedbig  with  the  pioc^ediug  in 
Docket  No.  ER85-380-0G0  (ooncenring 
rates  for  transmission  services),  and  (3) 
summary  disposition  on  the  issue  of 
return  on  equity.  In  support  of  its 
request  for  suspension  and  a  refund 
obligation.  Seminole  states  that  (1)  the 
order  of  ]uly  15. 1985.  is  based  on  an 
erroneous  finding  that  Seminole  had  not 
alleged  that  FP&L's  rate  level  is 
unreasonable,  (2)  Seminole  already 
compensate.  FP&L  for  transmission 
fixed  costs  under  a  1SB4  Amended 
Transmission  Agreement  (3) 
transmission  fixed  cost  charges  are  not 
properly  includible  in  evaluating  these 
interchange  rates,  and  (4)  the  finding  in 
the  order  that  the  rates  will  not  yield 
excessive  revenues  is  a  mere  assertion 
without  record  support  Finally. 
Seminole  contends  that  FP&L's  filing 
was  made  in  the  context  of  a  formula 
rate  and.  therefore,  may  be  suspended, 
notwidistanding  that  the  charges  would 
be  decreased.^ 

Oiscuaelon 

The  contention  that  the  Commission 
erred  in  detennining  that  FP&L's  charges 
are  not  a  formula  rate  and  that  the 
revised  charges  may  not  be  subject  to 
refund  is  not  correct.  While  FP&L's  daily 
capaci^  charge  may  be  set  by  reference 
to  a  Sormula.  the  actual  rate  itself  is  not 
a  formula  but  a  fixed  chaige.  Further,  as 
we  noted  in  the  order  of  ]idy  15, 1985. 
the  annual  revision  to  the  charge  has  not 
operated  as  an  automatic  adiostment 
clause,  but  has  been  subject  to  the  filing 


♦  United  Gas  Pipelne  Co.  v.  Mobiie  Cos  Service 
Corp..  350  U.S.  322  (1958)  and  FPC  v.  Sierra  Pot^c 
Power  Co..  3S0  U.S.  3W  (ISSfl). 

'Generally,  "rale  increasad"  can  be  made  subtecl 
to  refund  onder  section  215  of  the  Federal  Power 
Act 


and  notice  requirements  of  section  205 
of  the  Federal  Power  Act.  Therefore,  we 
again  reject  the  argument  that  FP&L's 
filing  involves  a  formala  rate. 

Cities'  contention  that  our  evaluation 
of  FP&L's  rates  violates  the  Mobile- 
Sierra  doctrine  is  also  incorrect.  That 
doctrine  holds  that  a  rate  filing  made  in 
violation  of  crontractual  obligations  is 
invalid.  It  does  not  estabfish  any 
standard  by  which  the  Commission  must 
evaluate  the  justness  and 
reasonableness  of  rate  filings.  Thus, 
while  FP&L  may  be  bound  to  develop  a 
rate  for  interdiange  services  by 
reference  to  certain  cost  components, 
the  Commission  is  not  barred,  in 
assessing  ttie  reasonableness  of  the 
price,  from  considerating  other  variables 
pertinent  to  the  services  at  issue. 

With  respect  to  the  allegations  that 
the  Commission  improperly  "allocated" 
transmission  fixed  costs  to  the  Service 
Schedule  B  rates  and  failed  to 
adequately  quantify  its  determination 
that  the  Inclusion  of  those  costs  results 
in  rates  ^at  will  not  yield  excessive 
revenues,  we  also  find  intervenors' 
arguments  nnpersuasive. 

In  Fort  Pierce  Utilities  Authority  v. 
FERC,  730  F.2d  778  (D.C  Orcuit  1984). 
the  intervenors  argued  that  it  was 
improper  to  allocate  any  fixed  costs  to 
certain  wheeling  services  provided  by 
FP&L  because  FP&L  could  decline  to 
provide  the  services  if  it  did  not 
anticipate  having  enough  transmission 
capacity  to  wheel  interchange  power  to 
customers  who  purchase  such  power 
from  a  diHerent  utility.  They  contended 
that  provision  of  the  wheeling  services 
did  not  require  FP&L  to  plan,  construct, 
or  maintain  any  additional  trammission 
capacity.  The  Commission  reversed  the 
finding  in  the  initial  decision  that  the 
services  should  be  regarded  as  firm.' 
However,  the  Commission  found  that 
while  the  offer  to  provide  services  was 
not  firm,  the  "services  do  in  a  sense 
become  firm  once  they  are 
undertaken."^  The  Commission 
therefore  permitted  FP&L  to  include 
fixed  costs  in  developing  the  rates.  The 
court  disagreed  that  the  services  were 
fairly  characterized  as  firm  and 
indicated  that  the  services  might  fK>t 
contribute  to  FP&L's  peak  load  or 
require  FP&L  to  incur  a  planning  or 
construction  fmction  to  meet  additional 
capacity.  Thus,  the  court  found  that  the 
Commission's  decision  appeared  to 
contradict  the  prior  Commission  orders 
in  Kentucky  Utilities  Company,  15  FQIC 
181,002  (1981),  reh.  denied  15  FERC 
161.222  (1981).  In  Kentucky  Utilities,  the 


*  21  FERC  at  B1.245. 

'/a 
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Commission  discussed  the  general 
principle  that  in  developing  rates,  fixed 
costs  should  not  be  allocated  to  services 
thdt  do  not  cause  the  utility  to  plan, 
construct,  or  maintain  capacity.  The 
court  concluded  that  the  Commission 
had  not  adequately  explained  any 
distinction  between  the  rates  at  issue  in 
Fort  Pierce  and  the  rates  at  issue  in 
Kentucky  Utilities  (where  the 
Commission  did  not  allocate  fixed  costs) 
both  of  which  were  for  intecruptible 
transmission  service.  As  a  result,  it 
remanded  the  proceeding  for  further 
consideration  and  a  fuller  explanation. 

The  proceeding  in  Port  Pierce  was 
subsequently  settled  by  the  parties. 
Thus,  the  Commission  did  not  have  an 
opportunity  to  reconsider  or  to  expand 
upon  its  reasoning  with  respect  to 
pricing  of  coordination  services. 

The  services  at  issue  in  the  instant 
docket  do  not  caube  the  utility  to  plan  or 
construct  new  capacity.  The  services  are 
offered  only  when  existing  capacity, 
constructed  to  meet  native  load,  is 
temporarily  available.  These 
transactions  are  commonly  know  as 
coordination  services  or  opportunity 
sales.  Applying  the  general  rule 
enunciated  in  Kentucky  Utilities,  it 
would  not  be  appropriate  to  allocate 
any  fixed  costs  in  developing  the  rates. 

However,  if  FP&L  (or  anoSer  utility) 
was  limited  to  recovering  only  the 
variable  costs  of  providing  coordination 
services,  it  would  have  very  little,  if  any, 
incentive  to  provide  the  service  since 
the  recovery  of  only  incremental  costs 
provides  no  benefit  to  the  supplier's 
native  load.  To  provide  that  incentive, 
the  Commission  allows  utilities  to  price 
coordination  sales  at  a  rate  which 
includes,  in  addition  to  variable  costs,  a 
contribution  to  the  utility's  fixed  costs.* 
That  is  not  to  say  that  fixed  costs 
properly  allocated  to  native  load 
customers  will  be  permitted  to  be 
allocated  again  to  coordination  services. 
The  contribution  provided  by 
coordination  sales  to  fixed  costs  is  not 
an  allocation  of  fixed  costs  to  the 
service. 

The  Commission  will  generally  permit 
rates  for  coordination  services  to 
recover,  in  addition  to  variable  costs,  an 
amount  up  to  the  contribution  to  fixed 
costs  that  would  have  been  made  by 
requirements  customers  using  the  same 
facilities.  As  a  benchmark,  this  permits 
the  Commission  to  compare  the  same  or 
other  services  offered  by  the  utility  or  by 
other  sellers  to  determine  the 


»  We  recently  explained  this  in  our  Notice  of 
Inquiry,  Regulation  of  Electricity  Sales  for  Rnsale 
and  Transmission  Service  (Notice  of  Inquiry). 
Docket  No.  RM8S-17-000  (Phase  I).  50  FR.  23445 
and  2.14i6.  June  4.  1985). 


reasonableness  of  the  rate.  Such  pricing 
provides  an  incentive  for  utilities  to  use 
temporarily  idled  capacity  (while 
avoiding  any  overrecovery  of  costs] 
because  the  contribution  to  fixed  costs 
derived  from  the  sale  benefits  the  native 
load  customers  in  the  form  of  revenue 
credits. 

Thus,  in  evaluating  FP&L's  rates  for 
coordination  service  under  Service 
Schedule  B,  we  do  not.  as  alleged  by 
Cities,  allocate  fixed  costs  to  die 
service.  Rather,  we  have  evaluated  the 
rates  in  light  of  the  policy  that  some 
contribution  to  fixed  costs  by 
coordination  customers  is  appropriate. 
FP&L  must  use  both  its  production  and 
transmission  facilities  when  it  sells 
imder  Service  Schedule  B  and,  therefore, 
the  contribution  is  evaluated  against 
both  production  and  transmission 
investment  Since  the  rates  paid  by  firm 
requirements  customers  provide  the 
company  with  a  100  percent  contribution 
to  capital  costs,  this  is  an  appropriate 
benchmark  for  comparison.  Here,  the 
proposed  rates  produce  a  contribution  of 
less  than  100  percent  of  the  fixed 
production  and  transmission  costs. 
Thus,  proposed  rates  are  below  the 
benchmark  and  produce  an  earned 
return  below  that  advocated  by 
Seminole  and  Cities. 

Nonetheless,  Intervenors  argue  on 
rehearing  that  the  rate  level  for  Service 
Schedule  B  is  excessive.  Because  we 
shall  set  the  Service  Schedule  B-S  rates 
for  hearing  in  any  event,  as  discussed 
below,  we  shall  also  set  the  Service 
Schedule  B  rates  for  hearing.  The  issue 
is  whether  the  filed  rate,  which  is  within 
a  zone  delineated  by  the  contribution  to 
fixed  costs  made  by  the  seller's 
requirements  customers  at  the  top,  and 
by  no  contribution  to  fixed  costs  [i.e.  a 
rate  restricted  to  the  seller's  variable 
costs)  at  the  bottom,  is  unjust  and 
unreasonable. 

With  regard  to  the  Service  Schedule 
B-S  rates,  Seminole  has  raised  on 
rehearing  an  argument  not  raised  in  its 
intervention.  Seminole  points  out  that 
Service  Schedule  B-S  excludes  all 
transmission  costs  in  recognition  of  the 
fact  that  Seminole  compensates  FP&L 
for  transmission  costs  relate  to  Service 
Schedule  B-S  under  a  different  rate 
schedule.*  Thus,  evaluation  of  the  rates 
under  Service  Schedule  B-S  should 
consider  production  investment  costs 
only.  Upon  further  consideration,  we 
conclude  that  Seminole  is  correct  that 
evaluation  of  the  Service  Schedule  B-S 
rates  without  reference  to  transmission 
fixed  costs  is  appropriate,  given  the 
existence  of  a  specific,  concurrent  rate 


'  The  "1984  Amended  Transmission  Agreement." 


schedule  under  which  Seminole 
contributes  to  the  transmission  fixed 
costs  that  we  attributed  to  Service 
Schedule  B-S 

Our  review  of  FP&L's  submittal  with 
respect  to  Service  Schedule  B-S.  using 
only  production  investment  indicates 
that  the  rates  have  not  been  shown  to  be 
just  and  reasonable  and  may  be  unjust 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  imlawful. 
Accordingly,  we  shall  set  these  rates  for 
hearing.  Inasmusfa  as  FP&L's  proposed 
rate  represents  a  decrease  bom.  die 
existing  level,  any  change  in  rate  shall 
become  effective  on  a  prospective  basis. 
For  die  same  reason,  any  change  in  the 
Service  Schedule  B  rates  shall  also  be 
prospective.  With  regard  to  Cities' 
request  for  expedited  hearing 
procedures,  we  believe  that  matters  of 
scheduling  are  best  left  in  this  case  to 
the  discretion  of  the  presiding 
administrative  law  judge. 

Seminole  has  presented  no  arguments 
with  respect  to  its  request  for  summary 
disposition  of  the  return  on  equity  issue 
that  was  not  previously  considered  and 
rejected  in  die  order  of  |uly  15, 1985. 
With  regard  to  consolidation,  the  above 
discussion  makes  it  apparent  that  these 
rates  raise  different  issues  than  the 
transmission  rates  at  issue  in  Docket 
No.  ER85-380-000.  Thus,  rehearing  oo 
these  issues  is  denied.  In  all  other 
respects,  Seminole  and  Cities  have 
made  no  arguments  which  were  not 
previously  considered  and  rejected  in 
the  order  of  July  15, 1985.  Thus,  in  all 
other  respects,  rehearing  will  be  denied. 

The  Commission  orders 

(A)  Except  as  indicated  above.  Cities' 
and  Seminole's  requests  forjehearing 
are  hereby  denied. 

(B)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  4029a  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR.  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
FP&L's  Service  Schedule  B  and  B-S 
rates. 

(C)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  from  the  date  of  this  order,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
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Capitol  Street.  NE^  Washk^^koa.  DC 
20428.  The  ftewding  ludge  is  aatboriced 
to  establish  procedural  dates  and  to  nle 
on  all  motions  (except  motions  to 
dismiss),  as  provided  in  the 
Commission's  ndes  of  practice  and 
procedure. 

(D)  Docket  Na  ER8S-^15-004  and 
E8as-515-005  are  hereby  terminated.  A 
new  Docket  No.  ERAS-^lS-OOe  is  beroby 
initiated  in  which  the  above  aaentioaed 
hearing  will  be  held. 

(E)  The  Secretary  shall  proa4>tly 
publish  this  order  in  the  Federal 
Resistac 


BytiM( 
KnnrthP. 
Stiivluif. 

(FR  Doc  K-28229  Piled  11-1-85;  8.-4S  un] 
I  cooc  «rr7-«T-H 
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PacHicQaaTj 

to  Exacutad  Sarvica 

RaQuaat  fof  ExpadRad 


Ca;Changa 
AQraamant  and 


Octobern: 

Take  nodce  that  on  October  Zl.  1B8S, 
Pacific  Gas  Transmission  Company 
tPGT)  teadered  for  filing  a  "Notice  Of 
Revision  To  Exhibit  "A"  Of  Executed 
Service  Agreement  With  Pacific  Gas 
And  Electric  Coaipany  To  Reflect 
Already  bsoed  Authorizations  For  The 
Export  And  import  Of  Extended 
Volumes  Of  Cmadian  Natural  Gas  And 
Request  For  Expedited  Consideration*', 
punoant  to  section  4  of  the  Natural  Gas 
Act,  15  U.S£.  717c  and  f  154.03  of  the 
Commission's  regulations.  18  CFR 
154.63.  According  to  9  381.103(b)(2Kiii) 
of  the  Conmisaion's  regulations  (18  CFR 
381.1(n(bK2XiB)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  ia  die 
instant  case  was  not  until  October  22, 
1985. 

PGT  states  that  dae  proposed  reviskM 
to  Exhibit  "A",  to  be  affective  November 
1, 1986,  inoorporates  certain  export 
license  extensions  recently  isaned  by 
the  Natiooal  Baet^  Board  of  Canada  to 
PGTs  Canadian  Supplier.  Alberta  and 
Southern  Gas  Co„  Ltd.  and  certain 
related  extensions  of  PGTs  import 
permits  issued  by  the  Economic 
Regulatory  Administration.  This  change 
is  embodied  in  the  Sevmtfa  Revision  of 
Exhibit  "A". 

PGT  also  states  diat  the  revised 
volumes  of  Canadian  natural  gas  set 
forth  in  ExhiUt  "A"  are  subject  to  the 
existing  provisions  of  the  PGT-PGAE 
Service  Ayeement 

PGT  has  requested  diat  iU  filii« 
receive  expedited  consideration,  and 
that  if  and  to  the  extent  necessary,  the 


Conwaission  waive  the  noHoB 
requiranients  in  its  rsgnlatioas,  18  CFR 
Part  151  to  allow  the  Sevendi  Revision 
of  Exhibit  "A*  to  ba  affective,  widioot 
suspension,  on  November  1. 1985^ 

FGT  states  that  oonesponding 
changes  to  Schedule  "A"  of  the  Gas  Sale 
Contract  with  Alberta  and  Southern 
have  been  made  and  are  being 
submitted  to  the  Bcooomic  Regulatory 
Administratioa. 

PGT  advises  that  copies  of  its  filing 
have  been  mailed  to  its  customers  and 
to  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Ca|ritol  Street,  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  die  Commission's  Rides  of 
I*ractice  and  Procedure  (18  CFR  365.211, 
385.214).  AH  sod)  motions  or  protests 
sho^d  be  filed  on  or  before  November  5, 
1965.  Protests  wul  be  considered  by  the 
Commission  in  detennnring  me 
appropriate  action  to  be  taken,  but  win 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  ffle 
with  the  Commission  and  are  available 
for  public  inspection. 
Kauuetn  r .  Plunm, 
Secretaiy. 
IFR  Doc  85-26228  Filed  11-1-85:  8:45  am] 


IDecket  Na.  <l-4315-001  at  aL) 

CNIaa  Sarvica  OR  &  Qaa  Corp4 
Application 

October  aa  IMS. 

Take  notice  that  on  October  4, 1985, 
Cities  Service  Oil  and  Gas  Corporation 
(Applicant),  of  P.O.  Box  300,  Tulsa, 
Oklahoma  74102.  filed  an  application 
pursuant  to  i  157.23(b)  for  Certificate  of 
PnbUc  Convenience  and  Necessity  to 
render  service  previously  authorized  by 
the  Commission  under  certain 
Certificates  of  Public  Convenience  and 
Necessity  heretofore  issued  to  Coltexo 
Corporation  and  for  substitution  of 
Cities  Service  Oil  and  Gas  Corporation 
for  Coltexo  Corporation  in  any  other 
related  proceedings  presently  pending 
before  the  Commission.  Cities  Savice 
Oil  and  Gas  Corporation  also  requests 
for  Redesigns tion  of  certain  Coltexo 
Corporation  Rate  Schedules  all  as  mora 
fully  shown  on  die  attached  Exhibit  "A". 

Effective  October  1. 1985,  Coltexo 
Corporation  assigned  certain  oil  and  gas 
leases  to  Cities  Service  Oil  and  Gas 
Corporation. 


Any  person  desiriag  to  be  heard  or  to 
make  any  protest  widi  reference  to  said 
appticattons  should  on  or  before 
November  12. 1906,  file  widi  the  Federal 
Energy  Regulatory  Commission. 
Washii^ton.  D.C.  20428,  petitions  to 
intervene  or  protests  in  accordance  with 
die  requirementa  of  the  Commission's 
Rules  of  Practice  and  Procedore  (18  CFR 
385.211,  385.214).  AB  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  widdng  to  become  parties  to  a 
proceeding  or  to  parddpate  as  a  party  in 
any  bearing  therein  must  file  petitions  to 
intervene  in  aooordance  with  the 
Commission's  Rides. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  %vill  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
KennelnF.  Ftiiuib^ 
Secretary. 


F.xMh*t-A" 

No. 

PMTChMer 

CailMaM 
dodMi 

2 
6 
7 

Pmlmm*  Ciairn  P»>  Ur»  Co 
Octumbli  Qa  tmmntMlon  Coip 

6-43IS' 

6-18006 

ott-tse* 

■RaquMI  li  mada  lor  M>  Ml*  to  to  contolWMd  wrth 
mtt  n^miaUt  by  C«m  trntto*  KM  and  0«  Coiparrton 

fM*  Schadi*  No.  82S  aid  CumaUm  Ooeket  M*.  0-«3H) 

•  RaquMl  li  mada  tor  Ha  uta  to  ba  contoMalad  unlh  and 

■HJiiaadad  by  OHaa  Santaa  01  and  Oat  Coroowion  R«« 

Schadiia  Na  SOI  «id  CartKcato  Dockat  Na  082-302-000 

[FR  Doc.  RS-28297  Filed  11-1-85:  6:45  am] 

StLLNM  COOC  S/IT-tl-a 


IProiect  No.  22S 1-800] 

Naw  England  FWi  C04  Propoaad 
Accaptanca  of  Sarrandar  of  Ucansa 

October  28.  ISaS. 

On  May  8. 1959,  a  major  license  was 
issued  to  the  San  Juan  Fishing  and 
Packing  Company,  predecessor  to  die 
New  England  Hsh  Company  (NEFCO),* 
for  the  San  Juan  Lake  and  Creek  I^oject 
No.  2251.'  The  100  kW  project  is  located 
on  Evans  Island  in  Prince  William 
Sound  near  Cordova,  Alaska.  The 
license  expired  on  October  7. 1977,  and 
since  then  annual  licenses,  containing 
the  same  terms  and  conditions  as  the 
original  license,  have  been  issued 
automatically.*  The  project  power  was 


■  San  inan  Fialilag  aad  PacUiv  Conpany.  a 
whoUy  owned  aobaidtary  of  NEFCO,  oteiged  wilii 
NEFCO  ia  March  ISM. 

*  Zl  F.PX:.  M9  (IflSS). 

'  SO  F.P.C  2374  (1977). 
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used  in  a  cannery  operation  at  the 
project  site  and  was  not  interconnected 
to  other  «Iectric  systems.  The  project  is 
located  partially  on  lands  of  the  United 
States  in  the  Chugach  National  Forest. 

The  project  works  were  severely 
damaged  during  an  earthquake  in  1964, 
and  shortly  thereafter  NEFCO 
abandoned  the  project.  In  1978,  NEFCO 
leased  the  project  works  to  the  Prince 
William  Sound  Aquaculture  Corporation 
(PWSAC),*  without  prior  Commission 
approval.  In  May  1980,  NEFCO  declared 
bankruptcy  and  ceased  business 
operations. 

NEFCO  did  not  file  an  application  for 
surrender  of  its  license  for  Project  No. 
2251.  We  believe,  however,  that  the 
facts  in  this  case  indicate  an  implied 
agreement  to  surrender  the  license 
pursuant  to  Section  6  of  the  Federal 
Power  Act,  (Act).  16  U.S.C.  799  (1982).' 
NEFCO  abandoned  good  faith  operation 
of  the  project  more  than  twenty  years 
ago;  it  never  filed  an  application  for 
relicense  when  the  term  of  the  first 
license  expired  in  1977;  it  failed  to 
comply  with  the  terms  of  its  license;" 
and  it  has  declared  bankruptcy  and 
ceased  corporate  operations. 
Accordingly,  the  Commission  gives 
notice  that  it  proposes  to  find  that  these 
facts  constitute  and  surrender  of  the 
license  for  Project  No.  2251.  and 
proposes  to  accept  such  surrender. 

Any  person  may  submit  comments,  a 
protest  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211  or 
385.214  (1984).  In  determining  what 
action  is  appropriate,  the  Commission 
will  consider  all  timely  filed  comments, 


*  PWSAC  now  own»  the  project  property  and 
equipment.  Although  PWSAC  renovated  the  project 
and  had  il  back  in  operation  by  1979.  it  ceased 
operation  of  the  project  in  approximately  1962.  At 
present,  PWSAC  uses  the  project  waters  for  a  fish 
hatchery  and  obtains  all  power  necessary  for  the 
fish  hatchery  by  diesel  generation. 

'  Section  6  provides  thai  licenses  may  be 
surrendered  only  upon  mutual  agreement  between 
the  licensee  and  the  Commission  after  thirty  days' 
public  notice.  A  licensee's  agreement  to  surrender 
its  license  may  be  reasonably  implied  in  situations, 
such  as  the  present  one.  where  the  licensee  has 
abandoned  the  project,  removed  of  destroyed 
project  property,  failed  to  comply  with  the  terms  of 
its  license,  is  bankrupt  and  has  ceased  business 
operations.  The  concept  of  implied  surrender  has 
been  included  in  the  Commission's  regulations  for 
minor  licenses  since  1947  at  18  CFR  6.4  (1984).  In 
1975,  this  concept  was  expanded  to  apply  to  all 
licenses  and  was  made  a  standard  license  article. 
See  54  F.P.C.  1792. 1857  (1975). 

•  Article  21  states  that  no  lease  of  the  project 
shall  be  made  granting  exclusive  occupancy, 
possession,  or  use  of  project  works  without  prior 
Commission  approval.  Article  22  states  that  the 
licensee  shall  retain  possession  of  all  project 
property  and  not  voluntarily  sell,  transfer,  abandon, 
or  otherwise  dispose  of  such  property  without  prior 
Commission  approval. 


protests,  and  motions  to  intervene,  but 
only  those  who  file  a  motion  to 
intervene  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  November  29, 1985,  by  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426.  All  filings 
should  reference  Project  No.  2251. 

By  direction  of  the  Commission. 
Ketmatfa  F.  Plumb, 
Secretary. 

[FR  Doc  85-28298  Filed  11-1-85:  8:45  am] 
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[Docket  No.  ER8$-738-<KMl 

Pacific  Gas  &  Electric  Co^  Order 
Accepting  Ratec  for  nNng  Subject  to 
Refund,  Granting  Intervention, 
Denying  Motion  to  Reject,  Denying 
Waiver,  Ordering  Summary 
DIepoeition,  and  EstatHlsliing  Hearing 
Procedurea 

Issued  October  30, 1985. 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chairman;  A.  G.  Sousa  and 
Charles  G.  Stalon. 

On  September  3. 1985.  Pacific  Gas  and 
Electric  Company  (PG&E)  tendered  for 
filing  under  S  35.12  of  the  Commission's 
regulations,  rate  schedule  provisions 
and  charges  applicable  to  the  City  of 
Oakland,  California,  acting  by  and 
through  its  Board  of  Port  Commissioners 
(the  Port)  for  resale  service  at  the 
Metropolitan  Oakland  International 
Airport  (Oakland  Airport).  •  PG&E 
requests  waiver  of  the  notice 
requirements  to  permit  the  rate  schedule 
to  become  effective  as  of  October  1, 
1985.  PG&E  characterizes  its  filing  as  an 
initial  rate,  and  avers  that  it  is  made  in 
compliance  with  the  Commission's  order 
of  June  18. 1985.  in  Docket  No.  EL82-3- 
002  (31  FERC  \  61,319). 

Notice  of  PG&E's  filing  was  published 
in  the  Federal  Register.*  with  responses 
due  on  or  before  September  23, 1985.  A 
timely  motion  to  intervene  was  filed  by 
the  Port.  An  untimely  notice  of 
intervention  was  filed  by  the  Public 
Utilities  Commission  of  the  State  of 
California  (CPUC). 

The  Port  requests  that  the  proposed 
rate  schedule  be  rejected  in  its  entirety 
and.  further,  that  PG&E  be  directed  to 
file  as  its  rate  schedule  the  contract 
between  the  Port  and  PG&E  dated 
March  5, 1963,  as  supplemented  by  any 
of  PG&E's  general  or  specific  tariff 
provisions  applicable  to  the  original 


contract  on  the  date  it  was  signed,  and 
as  further  supplemented  by  contract 
dated  August  20, 1984.  In  the  alternative, 
the  Port  requests  that  if  the  Commission 
accepts  for  filing  the  proposed  rate 
schedule  submitted  on  September  3, 
1985,  the  filing  be  treated  as  a  rate 
change  and  suspended  for  five  months. 
The  Port  cites  a  number  of  provisions  in 
the  proposed  rate  as  imposing  unjust 
burdens.  Such  provisions  include:  (1)  A 
requirement  that  the  Port  consolidate  its 
two  delivery  points  into  a  single 
delivery  point  within  one  yean  (2)  a 
provision  which  states  that  sales  to  the 
Port  are  subject  to  the  jurisdiction  of 
both  the  CPUC  and  this  Commission;  (3) 
a  requirement  that  the  Port  upgrade  its 
facilities  to  a  higher  voltage  at  some 
future  time;  (4)  non-conjunctive  billing  at 
the  two  delivery  points;  (5)  PG&E's 
alleged  refusal  to  provide  transmission 
service  for  the  Port  and  (6)  a 
requirement  for  the  customer  to 
maintain  a  power  factor  near  100%.  The 
Port  also  questions  increases  in  cost 
items  in  PG&Fs  cost  of  service  and  the 
return  on  equity. 

Background 

The  Port  owns  and  maintains  an 
electric  distribution  system  which 
suppUes  its  own  requirements  and  those 
of  the  tenants  at  Oakland  Airport.  PG&E 
has  provided  the  full  requirements  of  the 
Oakland  Airport  since  approximately 
1936.  In  recent  years,  service  was 
provided  under  a  1963  contract  as 
modified  by  a  1984  amendment  at  rates 
filed  *vlth  the  CPUC 

On  December  4, 1981,  the  Port  filed  in 
Docket  No.  E182-3-000  a  complaint 
asking  the  Commission  to  determine 
that  PG&E's  sales  to  the  Port  at  the 
Oakland  Airport  are  subject  to  our 
exclusive  jurisdiction.  By  order  of  July  8, 
1983,  the  Commission  denied  the  Port's 
request  and  found  such  sales  to  be  non- 
jurisdictional.*The  Commission's 
decision  was  remanded  by  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  which  held  that  the  sale  of 
electricity  by  PG&E  to  the  Port 
constituted  a  sale  for  resale  in  interstate 
commerce  under  the  Federal  Power  Act 
City  of  Oakland  \.  FERC.  754  F.  2d  1378 
(1985).  On  June  18, 1985,  the  Commission 
issued  an  order  in  Docket  No.  EL82-3- 
002.  which  required  PG&E  to  file  an 
appropriate  rate  schedule  for  the  service 
it  provides  to  the  Port  at  the  Oakland 
Airport.  On  July  18, 1985,  the  Port  filed  a 
request  for  rehearing  of  the 
Commission's  order.  The  Commission 
denied  rehearing  by  order  issued 
September  17, 1985.  32  FERC  f  61,371.  In 


'  See  Attachment  for  rate  schedule  designations. 
=  50  FR  38025  (1985). 
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that  order,  the  ComnuMioa  oooditioDed 
its  excusing  PG&Fs  filing  of  pa»t  rate 
schedules  on  PCtf '•  agreefsent  to 
make  refunds  with  interest  calculated 
pursuant  to  i  35.19a  of  the  Conunission's 
regulations  (18  CFR  {  35.19a)  of  any 
portions  of  its  newly  filed  wholesale 
rate  to  the  Port  which  ought  be  found  to 
be  unjust  and  unreasonable.  The  order 
required  PG&E  to  inform  the 
Commission  within  fifteen  days  whether 
it  would  accept  such  conditioas.  On 
October  2. 1985.  PG&E  filed  a  response, 
accepting  the  refund  condition. 

Discussioa 

Pursuant  to  Rule  214(c)  of  our  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214(c)(1)].  the  timely  intervention  of 
the  Port  serves  to  make  it  a  party  to  this 
proceeding.  Further,  given  its  interest  in 
this  case,  the  early  stage  of  the 
proceeding,  and  the  absence  of  undue 
delay  or  prejudice,  we  find  that  good 
cause  exists  to  permit  the  CPUC  to 
intervene  out  of  time. 

In  support  of  its  argument  that  PG&Fs 
filing  represents  a  changed  rate  rather 
than  an  initial  rate,  the  Port  avers  that  it 
is  inconsistent  with  the  still-effective 
March  5, 1963  contract  between  the 
parties.  The  Port  argues  that  the  1963 
contract,  as  supplemented  on  August  20, 
1984,  can  be  the  only  contract  to 
constitute  a  rate  schedule.  However,  the 
Port  further  argues  tha(  the  proposed 
rates,  as  submitted,  are  invalid  as  a  rate 
change,  because  PG&E's  transmittal 
omits  most  of  the  material  required  by 
S  35.13  of  the  Commission's  regulations, 
which  applies  to  the  filing  of  rate 
schedule  changes. 

As  we  said  in  our  order  denying 
rehearing: 

...  in  any  event  it  will  be  difficult  to  ooaduct 
a  traditional  initial  rate/change  rate  analysis 
because  of  the  iimiwiai  drcumslances 
presented.* 

Instead,  we  excused  PG&Fs  past 
failure  to  file  on  the  condition  that  PG&E 
agree  to  collect  the  proposed  rates 
subject  to  refund.  PG&E  has  so  agreed. 
Therefore,  we  shall  deny  the  Port's 
motion  to  reject 

In  that  order  of  September  17. 1985, 
we  excused  PG&E  from  having  to  file 
prior  a^^ements  insofar  as  they 
represented  rate  schedules  applicable  to 
the  past  20  years  of  service.  We  did  not 
howfever.  intend  to  excuse  PG&E  fitHn 
filing  its  currently  effective  agreement 
with  the  Port  inasmuch  as  it  as  a  private 
contract,  establishes  certain  terms  and 
conditions  that  bind  the  parties  and  thus 
affect  the  validity  of  any  currently 
proposed  rate  scliedule.  Because  the 


1963  contract  remains  in  effect  PG&E 
will  be  required  to  file  such  contract  as 
amended,  with  the  Commission. 

PG&E's  proposed  filing  attempts  to 
se^vgate  the  Port's  service  into  power 
that  is  fest^  which  it  contends  is 
covered  by  the  proposed  rate  schedule, 
and  power  that  is  used  by  the  Port  at  the 
Oakland  Airport  which  the  company 
claims  is  still  subfect  to  CPUC  retail  rate 
regulation.  Since  PG&E  has  no  means  of 
segregating  the  sales,  it  utlitized  a  fixed 
percentage  of  66%,  which  reflects  an 
estimate  of  the  breakdown  provided  by 
the  Port  in  a  retail  rate  proceeding  in 
1983.  In  a  similar  case,  California 
Electric  Power  Company  v.  FPC  199  F. 
2d  206  (1952).  cert  denied.  345  U.S.  934 
(1953).  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  affirmed  a 
Commission  order  asserting  jurisdiction 
over  the  total  sale  to  a  wholesale 
customer  whose  resales  were  estimated 
to  amount  to  only  about  19%  of  the  total 
wholesale  transaction.  The  court  relied 
on  Pennsylvania  Water  Sr  Power 
Company  v.  FPC.  343  U.S.  414. 418.  72  S. 
Ct  843  (1952).  where  the  Commission 
was  found  to  have  complete  authority  to 
regulate  all  commingled  power  Qow.  The 
court  found  that  the  allegedly  non- 
jurisdictional  energy  was 
indistinguishable  at  the  point  of  sale 
fit>m  the  remainder.  Moreover,  the 
amount  resold  was  not  constant  but 
fluctuating.  The  court  noted  that  in 
virtually  all  sales  of  power  to  a  public 
body,  such  as  a  municipality,  some  part 
of  the  energy  is  resold  to  the  consuming 
public,  while  the  rest  is  used  by  the 
purchaser  for  its  bwn  purposes. 
According  to  the  court  it  would  create 
untold  difficulty  and  confusion  if  the 
severability  argument  for  rate  regulation 
purposes  were  adopted.  Here  also,  the 
energy  is  indistinguishable  at  the  point 
of  sale  and  the  amount  of  resale  is  not 
constant  Accordingly,  we  summarily 
reject  PG&E's  attempt  to  segregate 
wholesale  and  retail  aspects  of  the 
Port's  service,  and  we  shall  require  the 
company  to  refile  its  rates  schedule  and 
cost  support  to  reflect  total  service  to 
the  Port. 

Our  review  of  PG&E's  filing  and  the 
pleadings  indicates  that  the  rates  have 
not  been  shown  to  be  just  and 
reasonable,  and  may  be  unjust 
unreasonable,  and  unduly  discrminatory 
or  preferential,  or  otherwise  unlawful 
The  Port  opposes  the  proposed  waiver 
of  notice,  and  PG&E  has  not  shown  good 
cause  for  its  request  *  Accordin^y. 
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*  While  PCAE  aUegM  tliat  die  propoaed  fate 

results  in  a  slight  decrease,  its  billing  data  lack  the 
detail  necessary  to  connrni  this  allegation  and  the 
aOected  aaUuner  ob(ecU  to  implementation  of  the 
rate  as  early  as  PG&E  suggest*. 


consistent  with  PG&E's  acceptance  of  a 
refund  obli^tion.  we  shaD  deny  the 
request  for  waiver  and  acoept  die  rate 
for  filing,  to  beoome  ^ective.  as 
modfied  herein,  as  of  November  3, 1085, 
subject  to  refund. 

PG&E's  abbreviated  filing  does  not 
provide  the  detailed  testimony  or  cost 
support  that  will  be  a  reqtdred  to  further 
evaluate  the  rate  at  hearing.  Tlierefore, 
PGftE  will  be  required  to  file  a  case-in- 
chief  consisting  of  complete  cost  of 
service  statements  AA  throngh  BL.  as 
specified  in  f  35.13  of  our  regulations, 
together  with  testimony  and  complete 
workpapers  to  support  its  test  year 
projections. 

The  Commission  Orders 

(A)  The  untimely  intervention  of  the 
CPUC  is  hereby  granted,  subject  to  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(B)  The  motion  to  reject  PG&E's  filing 
is  hereby  denied. 

(C)  PG&Fs  request  for  waiver  of  the 
notice  requirements  is  hereby  denied. 

(D)  Summary  disposition  is  hereby 
ordered,  as  noted  in  the  body  of  this 
order,  with  respect  to  PG&E's 
segregation  of  the  Port's  service 
between  wholesale  and  retail 
components:  within  thirty  (30)  days  of 
the  date  of  this  order.  PG&E  shall  file  its 
1963  contract  (as  currently  in  effect 
through  modifications),  and  shall  refile 
its  rate  schedule  and  cost  support  to 
reflect  the  total  service  to  the  Port 

(E)  PG&E's  submittal  is  hereby 
accepted  for  filing,  as  modified  by 
summary  disposition,  to  become 
effective,  subject  to  refund,  on 
November  3. 1985. 

(F)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  die  Department  oi 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
PG&Fs  rates. 

(G)  Withm  thirty  (30)  days  of  the  date 
of  this  order.  PG&E  shall  file  its  case-in- 
chief,  consisting  of  complete  cost  of 
service  statements  AA  through  BL.  as 
specified  in  section  35.13  of  the 
regulations,  together  with  testimony  and 
complete  work  papers  supporting  its  test 
year  projections. 

(H)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within 
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thirty  (30)  d»ys  aftu  PG&fiT*  case-in- 
chief  is  filed. 

(I)  A  presiding  administrati vr  Ibw 
judge,  to  be  designated  by  theCkicf 
Administrative  Law  Judge,  shaff  convent 
a  confisrence  in  tliwpveceedinyl*  be 
held  within  approximately  ten  (Ifl)  da.y» 
after  service  of  top  sheets,  in  «  hcBing; 
room  of  the  Federal  Energy  Renivtary 
Commission.  825  North  CapRolStreet 
NE..  Washmgton.  D.C.  2(MZK  The 
presiding  )udgft  i»  autkonoed  t» 
establish  procedva)'  deHn  and  to  rule 
on  aff  motians  fexcepf  motions  to 
disniss):  as  provided  in  (ha 
Commission's  Rufes  of  Practice  and 
Procedure. 

(I)  SuMbcket-000  iwDoefcef  No. 
ER85>738'-000  is  hereby  tenniaated  aad 
Docket  No.  ES»-?3ft-«M  is  assigned  to 
the  evfdtentiary  hearing- ardere<f  herein. 

(iQThe  Secretary  shaSpraaftly 
publish  tkis  ordar  m  thr  radaial 
Registctr. 

By  Ibe  Gemnrimion. 

KenM*  rPlumb, 

Secretary. 

Padnc  Gaa  ft  Eladria:  Company  Docket 
No.  BR8S-73a-aW 

Rate  Schedule  Dcsiguutions 


(1)  RateScMdule  FEfIC 
95 

(2)  Saavtanam  No.  1 
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95 
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Raw  SEhMM  FEflC 

96 
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Ayaement 
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[Oodwt  Mi.  CI84-468-0Vr> 
Piarn«  Petrolmnn  Coip.;P«lftTon 

■  »*»  "BWB<l0IHHIOfl- IwfWCtill J  HaniB 

Change 

Octobv  36. 1885. 

7£*e  notice  that  an  October  21, 1985, 
Plata*  Padaleum  Cbantai^r.  a  Delaware 
corporation  (PMh»^  PiQ  Bok  15278* 
Lakewood.  Colorado  80215.  fired  in 
Docha*  No.  CI&4-466'«M  a  Petition 
pursuant  to  seethnt  W  of  the  Natural 
Gaa  Act  to  subatilMte  the  aame  of  Plaias 
Petroleum  Compafnjr  for  Plains 
I^od^tioB  Company  ia  aU  proceedinga 
before  the  CoaHiiismiit  »•  more  fully  set 
forth"  fin  the  Petttiom  ftr  Redesignate 
winch  ia  on  file  with  tkeGasnaassioB 
and  open  to  pnbfic  mspection.  Plains 
states  that  at  a  specfaf  meeting  of  the 


stockboMera  af  Plaina  Pmdwtioa 
Company  bald  on  Decamber  1.1,  ISM  an 
Amendment  of  the  Articlea  of 
Incorporation  was  adopted  which 
provided  for  change  in  the  corporate 
name  from  Plaina  Pcoduction  Company 
to  "IMains  Petroleum  Company."  A 
Certificate  of  Amendment  weafiladwiA 
the  Secretary  of  State  for  the  State  of 
Delaware  on  December  26, 1984  to 
chougB  the  corporate  name  tb  Phint 
Petrofeum  Company.  It  is  assettad  that 
no  order  or  authorization  or  other  actian 
by  the  Secretary  of  State  is  aecassary 
for  the  corporate  namv  change  to 
become  effective,  narwaw  any  of  tha 
corporation's  ri^ts  or  obligations 
affected  by  the  name  change.  Petitioner 
therefore  proposes  diet  ntch  name 
change  be  made  ia  aS  proceedings 
before  Ae  Commissieik 

Any  person  desiring  to  be  haard  or  to 
make  any  protest  tnlk  icicrence  to  said 
PetitSon  te  amend  shoulrf  en  or  before 
Novarabec  17. 1985,  fOa  with  the  Federal 
Energy  Regulaterjr  Condssion, 
WasldngtbR,  D.C  20«2Q.  a  Petition  to 
Intervaae  or  a  Proteat  im.  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  andi 
Procedure  tl8€7II  3f9.2M,  38&211)  and 
the  Regulations  miderthe  Natural  Gaa 
Act  (18  CFl  ISSAQi^  Aft  protests  filed 
with  tbe  Gonuniasion  will  be  considered 
by  if  in  determinia^  the  appropriate 
actiani  to  ba  taken  but  wi)  not  serve  la 
make  the  protestantis  parties  to  the 
proceadteg.  Any  person  wishing  to 
become  a  party  to  a  proeeediiq  or  to 
participate  as.  a  party  in  aaj  hearing 
therein  must  file  a  Petition  to  Intervene 
in  accordance  with  the  Commiasionrs 
RuluL 

Under  the  proceiiure  herein  provided 
for,  unfess  otherwise  adS^ed,  ft  will  be 
unneceesary  for  AppUcantfr  to  appear  er 
to  be  represented  at  tbe  bearing. 
Kennatfr  W.  Pluiabr 
Secretary. 

[FR  Dae.  W-aeSOO  Filetf  »-9-86;  ft45  am] 
BiLUNecaaa  •7i»-««.« 


(Dockat  No.  CI77-32f) 

Texaco  rnc;  Request  for  Waiver 

Octobar  at.  198k. 

Take  Notice  That  oa  September  12r 
1985,  Texaco  Inc.  fikdeReqiuest  for 
Warrer  of  a  condition  wftich  was 
included  the  Camsuaawn's  1B77  orders 
in  Ttxae^bie.,  Dedeet  No.  077-329  et 
al.  As  part  of  a  settlement,  Texaco 
offered  e  lalf-ioipeaad  liiiiitjtiaii  on  the 
future  use  of  natnraf  gfii  under  its 
converted  steam  boilers  at  ft)rt  Arthur. 
In  the  paat  eight  yeare  dating  whicb 
Texaco  has  operated  the  Port  Arthur 


Refinaciea  pnraaattt  to  the  terms  of  dw 
aettteflseat  there  have  beea  mafer 
changaa  in  the  Netkm's  energy  mafhete 
and  iHal  coneaaaptton.  iededtng 
significant  chanfea  ie  the  supply  aad 
demand  for  natual  gaa.  Texaco  stete* 
that  its  refineries  are  undergoing 
change*  wfakib  are  requiaad  to  meet  the 
competitKMk  &aai  ecwer  na&nenea  and 
as  a  reauU  a<  the  decline  iiv  the  deaeod 
fat  peteoteufl»  pi«duct&  Tetaco  states 
that  the  Rirt  Afthur  Refiaenes  can 
remain  viable  hi  today'a  circumstMices 
only  if  they  can  i^grade  aad  iaaaaac 
efficieadea^  iadudLng  adoptiQa  af  m 
least  coat  hiel  stiategy. 

In  vtew  oi  a  change  in  the 
Commission's  pdciea  to  encourage  the 
use  aad  transpertetiaa  a£  notnndtgns;. 
Texaeereqaealsa  waiver  of  the 
restrictiaiu  on  the  oae  a<  natural  ^a  ba 
the  steam  ganeralkw  boders  at  the  Port 
Arthar  Refineries. 

Any  pcraoB  dasiriiig  te  ba  heard  or  to 
make  anp  protest  with  reference  to  said 
applications  should  on  or  befaec 
November  U.  1MB.  file  wMk  the  Federal 
Enei:gy  Ris^nkSsvy  Conndsaioiu 
Wbahiagtoa*  ac  20120,  petttiaaa  to 
intervene  or  piii<tBla  ia  aeoandance  arith 
the  Bequkemante  af  die  Camnrisatea'a 
Rnies  ef  Peadlce  and  Pracedure  (iftCHk 
385.211..  38&214^  All  pmterti  fited  wAb 
the  Pi— itesiii  wdi  be  cenajdainii  by  it 
in  detesmfarfnf  tbe  apprupoute  adlsB  t» 
be  lakaa  baC  wili  mk  serve  to  ] 
pceteatanto  pHtttes  to  tte  I 

tea 

pnwindhigortapartkapaSeaaepaityia 
any  hearing  tfaetein  nmatile  petMonetft 
intervene  in  ecratdsnae  aifih  the 
CanoBswHirsRaiea. 

Uader  Ae  peaceduvehasaio  praeteled 
for,  tmtese  edwrwfse  adviaed,  H  wfll  be 
unnecesaarjr  fav  Applteaate  to  appear  ae 
to  be  rcpieseniiBd  et  the  heeiiofi 
Kenneth  F: 


Secretory. 

[PK  Vac  85-2B30r  Pllorf  ll-t-8S;  B4S  ami 

mmm  caoe  vw-ot-e 


[Docket  m.  QSTTt-wr,  ef  afcf 

UnloM  liipKuisIiii  Partmn  LM.  of  ait 


Oct^«r30i.iaKi. 

Take  natee  dvt  on  Cktefaer  4; : 

Utean  rindaaiilliwi  Fail lUI 

lApplicant^  eE  PXL  Bas  TMOt.  Laa 
Angeies^  CaUtraie  tOMa.  ffied  ■ 
petition  parsoant  ta  acctkn  7  of  lb 
Natural  Gas  Act  and  1 10^3;  t 
the  Cewiniiasteii'a  Regidettens  for 
Certificates  at  Pabkc  CeRvoaenee  and 
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Necessity  to  render  service  previously 
authorized  by  the  Conunission  in  certain 
Certificates  of  Public  Convenience  and 
Necessity  heretofore  issued  to  Union  Oil 
Company  of  California,  Breton 
Resources  Company  and  Eugene  Shoal 
Oil  Company. 

By  Assignment,  Bill  of  Sale  and 
Conveyance  dated  effective  as  of 
August  1, 1965,  Union  Oil  Company  of 
CaQfomia  (Union  Oil),  Breton  Resource* 
Company  and  Eugene  Shoal  Oil 
Company  conveyed  to  Union 
Exploration  Partners,  Ltd..  Limited 
Partnership,  a  Texas  limited  partnership. 
Union  Oil's  interest  in  all  properties 
located  in  Union  Oil's  Oil  and  Gas 
Division's  Gulf  Region,  Breton 
Resources'  properties  located  in  the 
State  of  Louisiana  and  Offshore  from  the 
State  of  Louisiana  and  Eugene  Shoal's 
properties  located  Offshore  from  the 
States  of  Louisiana  and  Texas,  subject 
to  the  exceptions,  reservations,  terms 
and  conditions  contained  in  said 
Assignment 

The  properties  included  in  the 
Assignment  which  are  sub)eet  to 
Certificates  of  Public  Convenience  and 
Necessity  issued  in  the  Dockets 
identified  on  the  attached  Exhibit  "A" 
are  located  in  the  Gulf  of  Mexico  and  in 
Louisiana.  Mississippi  and  Texas. 

Wherefore.  Applicant  respectfully 
requests  that  Certificates  of  Public 
Convenience  and  Necessity  be  issued 
effective  August  1, 1985  authorizing  it  to 
render  the  service  previously  authorized 
in  the  Certificates  of  Public  Convenience 
and  Necessity  issued  to  Union  Oil 
Company  of  California.  Breton 
Resources  Company  and  Eugene  Shoal 
Oil  Company  as  listed  in  the  attached 
Exhibit  "A".  Applicant  also  requests 
that  the  related  rate  schedules  be 
redesignated  as  the  rate  schedules'  of 
Union  Exploration  Partners,  Ltd. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  shotdd  on  or  before 
November  13, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20428,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211. 38S.Z14).  All  protesto  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicants  to  appew  or 
to  be  represented  at  the  hearing. 
Ketmeth  F.  Plumb. 

Secretary. 
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[Oocftct  Kb.  Txaf-i-sr-ooo.  oon 
WteBtCm  Trsi  181  Hf sskNT  Cdrpi; 

Octttber  30,  TmA. 

Taken  notiee  tftat  Wcstm* 
Transmission  Corporatiow  fWiufciii).  •» 
October  24.  TSffik  tenderMt  fcr  Slii^  a» 
part  of  its  FPC  Gas  Tariff,  O^mil 
Volimc  Nou  1,  tiK  fiodlma^  shetfc 

Tvremy  Piffb  Rerised^  Revned  Sheet 
No.  3-A.,  supgTsetfng  TViwrtJr 
Fourth  Revised  Sheet' Na  5-A. 

The  proposed'  diaages  yrxndd  increase 
the  nronthfy  charges  for  porchased' gas 
to  Csloradb  hrteretatB  Gas  Company^ 
Western's  sole  jurisdictional  customer, 
purjmmt  tfr  !he  prtmswns  of  Sectfoft  18 
of  Wpstem'ff  PPC  G«  Tariff,  Or^mtr 
Volume  !*fo.  1. 

The  proposed  effective  date  of  Hie 
above  tariff  sheet  is  December  T,  1985. 

Copies  of  thfs  fifing  have  been  served 
upon  Colorado  Interstate  Gas  Company. 

Any  person  dbsiring;  to  be  fioearcf  or  to 
protest  said  flTing  shiuld  fife  a  motion  to 
JnfBfTene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  FIE.  Wa«ftihgtton 
DC2B43Bi  rn  accordaiwe  with  RvTes  211 
and  214  of  the-  CcmmissioB's  Rwfes  of 
Practfeeand  Procedure.  AlFsMch 
motmnv  or  profestB  shottlcF  be  Red  on  or 
befanp  November  7.  ttm.  Ptotes**  wiO 
be  considerecf  by  tile  €k)iinni«M(m  in 
determining  the  appeoptiute  acSumt  te  be 
taken,  but  will  not  serve  t»nafte 
protcstanta  parties.  I*  tfcepnoMdiag. 
Any  person  wiahins  to<b«C(nBe»  p«1y 
must  fiie  a  BM>lk»  (•  iaierveae.  Copies 
of  this  filii^  axe  eir  fife  wilh  f^ 


rwtdn^t-mMKtmit 


ENVIROMMEMrAkfmyiECnQII 
AGENCY 


Rnal  Agaocy  Actloaaaa 
Determination  of  NoncompHance  for 
Amorican  Cyanamid  Co. 

Neticft  ie  banfasr  giRrta  that .00 
Septembec  27,  latS^punuuiA  I*  4»CFW. 
66.95k.  the  Adninistntor  si  the 
Environmental  Protection  Agency 
dismissed  the  appeal  from  the  ini&al 
decision  of  the  Presiding  Offfcer  in  Re: 
AnwricnrG^mnHif  Campany,  OieaD 
Air  Act  Obcftef  FPn  m-1»-^im,  Regim 
VI.  Oii^ii^iii  IflBSkOiriflitfal  diecisiair 
was  rendnaA  indii^  that  i^iatiirtia 
Cyanamid  Coaipaay  waa  not  ia 
compliance  with  the  requiremcnta  of 
section  22.3  of  the  Louisiana  Air  Quality 
Regulations,  as  incorporated  info  the 
State  Implemetttatfoit  Han  for  tfte  9tete 
of  LouMleRm,  on  September  29, 1991,  as 
charged  in  the  Notice  on  Nimconpfiiance 
imied  t&  IIk  Canipaay. 

On  September  28. 1084,  a  NMn  af 
'^'**'--^'"-T*  vfat  mm\ttt  tn  /'biarrirnn 
Cyanaaiid  Cnmpaay,  aadar  Mctiaa  120 
of  the  Claan  Ak  Acl,4ZU.&C  7420.  aad 
the  ngulatsana  p"^nnilfttted  tfaaBauader, 
40  CFR  Part  a6r  chatging  thai  the 
company  was  not  ia  cootpliance  with, 
the  emission  limitation  under  the 
Louisiana  Slate  linplementatian  Plan 
(SIP)  governing  storage  of  hydrocarbons 
in  large  stationary  taaka  i^tk  respect  to 
thirteen  (13)  acrylanitrile  storage  taoka 
and  one  (IJ  methanol  storage  tanL 
American  Cyanamid  Company 
submitted  a  Petition  for 
Reconsideration,  "Urging,  that  i4  waa  not 
in  violation  of  the  applicable  legal 
requirement*  of  the  EonfsiaTw  SIP:  A 
hearing  was  held  on  Aprit  25k  IMS. 
before  an  nr4mi¥iig^g{jYn  l^^  jn/jgo  qq 

the  issue  of  whether  the  company  was 
not  in  compliance  wilh  \h»  '-y^iirffmpntr 
of  the  SIP.  The  initial  decision  of  the 
administrative  law  judge,  issued  en  }aly 
19, 1985.  was  appealed  to  the 
Administrator  on  August  8»  19S5> 

Under  4aCFR  66-8ICa),a  noUce  of 
det«ininafion  that  a  source  is  in 
;  violation  of  applicable  legal 
requircacBta  ia  a  fimi  afeoey  adiaB 
appealabie  to  the  coMrta  peevided  ail 
-admtoiatrativeieniadiaahavebcca  ; 
exfaanstadL  Appeal  bjrAflMmaA 
iCyanamid  Company  ol  the  iaitial 


decision  gf  tito  adminiatnliw  law  jodge, 
and  dismissal  of  the  appeal  by  the 
Affrnfarsfrator  exiiauet  all 
Mhniniitratfwa  nneiies  available  to  the 
company. 

Under  seeffon  3B7fb)fl)  of  the  Clean 
Aic  Acl,  jptticial  seview  of  the  decision 
fcy  Sie  adUi&ifsCrative  law  judgp  is 
avaibblaao/y  by  the  filing  of  a  petition 
for  leview  in  theOWted  States  Court  of 
Appeara£arthaFi&&Cfat:uit  by  January 
9, 1166.  For  Further  IhfonnatioB  Contact: 
lack  Oivi2a  at  (2X4)  7B7-274& 

Cepfes  of  aft  materials  related  to  the 
<fct«rniihatiiBaafBQ«copipliance  for 
AnerfuB  Cjianauiiil  Company  are 
avadaUa  at  th*  foOawing  locations: 
EmiiiuiinieiilaF  nretection  Ageacy, 
Kegioikg,.  Aic  Pesticides  and  Toxics 
Dtwiuiim,  lutnPiiBfTwa  Building,  1201 
Elm.  S&aat.Diattae^  Texas  75278. 

Dated:  Oetobec  m  1965. 

OigiwauJ  Ad\ ■iiiiiin  iMw,  Region  ft 

(^ Hoc 85-28283  PilBAllKl-85:  6)45  am] 


EXPOirr-MPORT  BVkNK  OF  THE 
CnUlED  STXTES 

Aifihonf  Cdnanltfln  of  tfia  Export* 
impoalBanliollhoWnttad  Stataa; 


By  Mtice  tak  Aa  EWeral  Register 
paM&hed  Thesdisy.  October  2a  1985,  50 
Eil  43778,  Fifiaihsnk  announced  a  Notice 
of  Open  Meetfug  of  the  Advisory 
Comiftittee.  The  date  of  the  meeting,  waa 
stated  as  "Friday.  November  IS,  1985". 
Due  to  a  typograiAfca}  error  the  nottce 
should  read  "Wecfiieschy.  TfovemberTS. 
1985". 

Hart  Fessendm, 
General  CounaaL 
[FR  Doc.  65-26285  Filed  U-lr-8S;  8;4&aiBl 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Deletion  of  Agand&ltem-From  October 
31  OpenM>ed>m 


Ottober  2ft 

The  following  ftera  has  been  d^feted 
at  the  request  of  the  Office  of  the 
Chairman  fhun  tfte  Kst  of  agenda  ifenia 
scheduled  for  consideration  at  the 
October  31. 19BS,  Open  Uasting  aad 
previously  listed  in  the  Comnussiaa'a  \ 
Notice  of  OdQibeB  24, 108&  . 
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Agendi 

Mem  No. 

Subiaci 

MassMwte 

6 

TITLE:  (1)  AfftcHbont  to  assign 

tn  tcantm  tH  >«t«»hion  Ma- 
tons  MNEW-TV  and  \M64AA 
(tsnilslui).  Now  Yoili*  Now 
Vortt  KTTV.  Los  Angeloa.  Ca«- 
toina:  KRLO-TV,  Oalas. 
Toas:  KRIV-TV.  Houston. 
Took  Mi  WTTG.  WaMtgton. 
DC.  from  Molromotta  Radto  A 
Tetewann,  Inc.  to  Nam  Amar- 
Ica  mcorporatad  (SALCT- 
a60e24KL-KP  and  BALCT- 
8S0624KR);  (2)  appicaOon  to 
assign  tta  Iconas  ol  station 
WFLO-TV  Chicago.  Hnais. 
ham  WFLO  Talavision.  kic  to 
News  Amaiica  Talawisnn  kicor- 
poraMd    (BALCT-«S0624    KO): 

(he  fecanaa  o«  stakon  WCVB- 
TV.     Boaton.    Massaciiuaotts. 

vision.  Inc.  to  Tho  Haant  Cor- 

poralian  (BM.CT-8S6MKK). 

SUMMARY;  Tha  Commiesaon  wt 
connktm  Naws  Amenca  Talew- 
sion  Incoiporaled'i  (K.  Ruparl 
Muntoclit  and  The  Haarst  Cor- 
pofsbon's  <|)|)ftc<toon>  to  •o* 
qura  MIewsion  sMKons 
WNEW-TV.  ICTTV.  KRLO-TV. 
KRIV-TV.  WTTG  and  WCV8- 

.  TV.  K.  Rupert  Mudocti  prea- 
•nOy  conkola  n»  New  Yak 
Pott  pubished  in  Ha»,  York. 
New  Yoili.  and  The  Cfcago 
Sun-nnei.  pubished  in  CXica- 
go.  Hinois.  Since 
1 7a3555(cK3)  o«  the  Cornrms- 

ownersTvp  ol  a  dariy  newspaper 
and  a  lolsrwion  slaaon.  Mw- 
doch  has  taquestod  a  ^lM>yaar 
period  witfsn  wtiicli  to  dnrest  of 
the  newspapers.  The  Comma- 
snn  Mil  also  considar  paliioni 
to  deny  Wad  by  Sua  GolHriad; 
ttte  Cafilofvso  Asaocialion  of 
ttw  Ptiysicaily  Hsnrlfspptod. 
Inc..  the  Natioral  CoaWion  on 
Teievwoo  Violonce:  the  Med« 

Acoeaa  Project  Itie  WasMnglon 
Association  lor  Television  and 
Children;  MeMowojl  Corpora- 
kon.  icensae  of  WPWR-TV. 
Aurora.  Mmoia.  and  Anttwny  R. 
MarkrvTngona. 

Federal  Communications  Commission. 
Issued- October  29. 1985. 

William  |.  Tricarioo, 

Secretary. 

|FR  Doc  85-26260  Filed  11-1-85;  8:45  am] 

BILUN6  CODE  t712-«1-« 


FEDERAL  MARITIME  COMMISSION 

Agreeinent(s)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemeni(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 


Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  204-010066-009. 

Title:  United  States  Atlantic  and 
Pacific/Colombia  Equal  Access 
Agreement 

Parties: 

Flota  Mercante  Grancolombiana,  S.A. 

United  States  Lines  (S.A.)  Inc. 

Coordinated  Caribbean  Transport. 
Inc. 

CTMT.  Inc. 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  add 
CTMT,  Inc.  as  a  party  to  the  agreement. 

Agreement  No.:  224-010798-001. 

Title:  Port  of  Galveston  Terminal 
Agreement 

Parties: 

The  Board  of  Trustees  of  the 
Galveston  Wharves  (Galveston 
Wharves) 

Ctmtainer  Terminal  of  Galveston,  Inc. 
(Container  Terminal) 

Synopsis:  The  agreement  amends  the 
basic  agreement  by  providing  for  an 
extension  of  its  term  for  sixty-days.  The 
Galveston  Wharves  East  End  Terminal 
will  continue  to  be  operated  by 
Container  Terminal.  Parties  have 
requested  a  shortened  review  period  for 
the  agreement. 

Dated:  October  30. 1985. 
By  Order  of  the  Federal  Maritime 
Commission. 

Mary  F.  Whitmore. 
Assistant  to  the  Secretary. 

(FR  Doc.  85-26268  Filed  11-1-85;  a-45  am] 

BHiJNQ  CODE  fraO-flVM 


Agreement(s)  FHed 

Corrpction 

In  FR  Doc.  85-24838.  beginning  on 
page  43606  in  the  issue  of  Monday, 
October  28. 1985.  make  the  following 
correction: 

On  page  43606,  third  column,  the 
agreement  number  for  the  Carol  Lines 
Joint  Service  Agreement  should  have 
read  "Agreement  No.:  207-010168-006.' 

MLUNG  CODE  1$05-01-«l 


FEDERAL  RESERVE  SYSTEM 

Farmer*  ft  Merchants  Walterboro 
Banceharas  Coip.  at  aL;  Fonnation  of; 
AcquWtiona  by;  and  Margars  of  Bank 
Holding  Companias 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (i; 
U.S.a  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicatio  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comments  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentaton  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  simmtarizaing  the  evidence  that 
would  be  presented  at  a  hearing 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  liot  later  than 
November  22. 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  ]t..  Vice  President) 
701  East  Byrd  Street,  Richmond  Virginia 
23261: 

1.  Farmers  &  Merchants  Walterboro 
Bancshares  Corporation,  Walterboro, 
South  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fanners 
&  Merchants  Bank,  Walterboro,  South 
Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  General  Banshcres,  Inc..  South 
Pittsburg.  Tennesses;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank,  South  Pittsburg.  Tennessee. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  First  Keyes  Bancshares,  Inc.,  Keyes, 
Oklahoma;  to  acquire  24  precent  of  the 
voting  shares  of  Thomas  Bancshares. 
Inc.,  "Thomas,  Oklahoma,  thereby 


Federal  Register  /  Vol.  SO,  No.  213  /  Monday.  November  4.  1985  /  Notfces 45871 


indirectly  acquiring  The  Bank  of 
Thomas,  lltomaa,  Oklahoma. 

0.  Fedral  Raaerve  Bank  of  Dallas 

(Anthony  J.  Montelaro,  Vice  President) 
400  Sojhth  Akard  Street.  Dallas.  Texas 
75222: 

1.  Ameritex  Bancshares  Corporation, 
Dallai,  Texas;  to  acquiring  100  percent 
of  the  voting  shares  of  Riverbend 
National  Bank.  Fort  Worth,  TExas.  a  de 
novo  bank. 

2.  National  Bancshares  of  Texas,  San 
Antonio,  Texas;  to  acquiring  100  percent 
of  the  voting  shares  of  First  Bancshares. 
Inc..  Seguin.  Texas,  theregy  indirectly 
acquiring  First  National  Bank  of  Seguin, 
Seguin,  Texas. 

3.  Rising  Star  Banchsbares,  Inc.,  rising 
Star,  Texas;  to  become  a  bank  holding 
compnay  by  acquiring  85.24  percent  of 
the  voting  shares  of  First  State  Bank  of  O 
Rising  Star,  Rising  Star,  Rising  Star, 
Texas. 

•   4.  Wichita  Falls  Bancshares,  Inc.. 
Wichita  Falls.  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  First 
National  Bank.  Wichita  Falls.  Texas,  a 
de  novo  bank.  Comments  on  this 
application  must  be  received  not  later 
than  November  20, 1985. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  October  29, 1985. 
laiDM  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-26273  Filed  11-1-85;  a-45  amj 
MLLWKi  CODE  a21».«1-M 


Hrat  Commerce  Corp.  et  eL; 
AppOcetlons  To  Engege  de  Novo  In 
Permissible  Nonbsnking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Boards  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 


to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  advNse  effects,  such 
as  undue  conceatration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  persentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  21, 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  First  Commerce  Corporation,  New 
Orleans,  Louisiana;  to  engage  de  novo 
through  its  subsidiary.  First  Commerce 
Investment  Securities,  Inc.,  New 
Orleans,  Louisiana,  in  securities 
brokerage  activities  pursuant  to 

§  225.25(b)(15)  of  Regulation  Y. 

2.  Louisiana  Bancshares,  Inc.,  Baton 
Rouge,  Louisiana;  to  engage  de  novo 
through  its  subsidiary,  Louisiana 
Bancshares  Asset  Management 
Company,  New  Orleans,  Louisiana,  in 
investment  of  financial  advisory 
activities  pursuant  to  {  225.25(b)(4)  of 
Regulation  Y.        v 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Rainier  Bancorporation,  Seattle, 
Washington;  to  engage  de  novo  through 
its  subsidiary.  Rainier  Brokerage 
Services,  Inc.,  Seattle,  Washington,  in 
securities  brokerage  activities  including 
certain  securities  credit  and  incidental 
activities  pursuant  to  S  225.25(b)(15)  of 
Regulation  Y. 

2.  The  Sumitomo'Bank,  Limited, 
Osaka,  Japan;  to  engage  de  novo  trough 
its  subsidiary,  Sumitomo  Bank  of  New 
York  Trust  Company,  New  York,  New 
York,  in  trust  company  and  financial 
advisory  activities,  including  acting  as 
issuing,  fiscal  and/or  paying  agent; 
trustee  or  depositary;  financial  advisor; 
escrow  agent  and  custodian.  These 
activities  will  be  conducted  pursuant  to 
§§  225.25(b)  (3)  and  (4)  of  Regulation  Y 
and  other  applicable  federal  and  New 
York  State  law. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  29. 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-28274  Filed  11-1-85:  8:45  amJ 
WLUNO  CODE  MIO-OI-H 

Metro  Bancorp.  Inc.  et  aL;  Acquisition 
of  Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  i225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  22, 
1985. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street:  San 
Francisco.  California  94105: 

1.  Metro  Bancorp,  Incorporated, 
Hioenix,  Arizona;  to  acquire  MB 
Mortgage  Company,  Phoenix,  Arizona. 
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and  tbereby  engage  in  brokering, 
servicing,  originating  and  selling  loans 
pursuant  to  S  225.25(b)(1)  of  Regulation 
Y.  These  activities  would  be  conducted 
from  premises  in  Phoenix,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  29. 1985. 

fames  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-26275  Filed  11-1-85;  8:45  amj 

BttJJNQ  COOE  UIO-OI-M 


Potomac  Bancorp,  Inc.  ataL; 
AppHcationa  To  Engaga  da  Novo  In 
Permissbla  NonbanUng  ActtviUas 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  RegulaHon 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eadi  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tfie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
com|3etition.  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  20, 1985. 

A.  Fedbral  Reserve  Bank  of  Rkfamond 
(Uoyd  W.  Bostiaa  Jr..  Vice  President) 


701  East  Byrd  Street.  Richmond,  Vii^nia 
23261: 

1.  Potomac  Bancorp.  Inc.,  Keyser, 
West  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Eastern 
Servicecenter,  inc.,  Keyser,  West 
Virginia,  in  calculating  gross  payroll,  all 
acceptable  withholdings,  prepare  checks 
and  furnish  customer  with  cumulative 
quarterly  and  annual  totals  and  prepare 
annual  W-2  forms  for  employees  of  the 
customers,  from  data  furnished  by  the 
customer,  pursuant  to  9  225.25(b)(7)  of 
Regulation  Y.  These  activities  would  be 
performed  in  the  States  of  Maryland  and 
West  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Comerica  Incorporated.  Detroit. 
Michigan;  to  engage  de  novo  through  its 
subsidiary.  Comerica  Brokers,  Inc.. 
Detroit  Michigan,  in  providing  securities 
brokerage  services  pursuant  to 
S  225.25(bKl5)  of  Regulation  Y. 
Comments  on  this  application  must  be 
received  no  later  than  November  18, 
1965. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Octot>er  29, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc  8S-26Z76  Filed  11-1-85: 8:45  am] 
BtLUMQ  COOK  uie-m-a 


Sovran  Rnandal  Corp.;  Norfolk,  Va.; 
Proposal  To  Offar  Through  ttia  Saraa 
SubsMary  Sacurltfaa  Brokaraga  and 
Invastment  Advica  Concerning 
Govemmant  ObOgationa  and  Money 
Marlcet  Inatrumants 

Sovran  Financial  Corporation 
("Sovran"),  Norfolk.  Virginia,  has 
applied  under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  ("Act").  12  U.S.C 
1843(c)(8],  for  permission  to  expand  the 
activities  of  its  wholly-owned 
subsidiary.  Sovran  Investment 
Corporation  ("SIC").  Richmond. 
Virginia,  to  include:  (1)  Buying  and 
selling,  as  agent,  on  behalf  of  non- 
affiliated persons,  options  on  securities 
issued  or  guaranteed  by  the  VS. 
Government  and  its  agencies  and 
options  on  U.S.  and  foreign  money 
market  instruments;  *  (2)  the  purchase 


and  sale  of  gold  and  silver  bullion  and 
gold  coins  fbr  the  account  of 
customers;  *  and  (3)  securities  brokerage 
services  that  are  restricted  to  buying 
and  selling  securities  solely  as  agent  for 
the  account  of  customers  and  do  not 
include  securities  underwriting  or 
dealing  or  investment  advice  or  research 
services,  pursuant  to  S  225.2S(b)(15)  of 
Regulation  Y.  12  CFR  225.25(bKl5)^ 
Sovran  has  previously  received 
approval  for  SIC  to  engage  de  novo  in  (1) 
underwriting  and  dealing  in  govenunent 
obligations  and  money  maricet 
instruments  pursuant  to  {  225.25(b)(16] 
of  Regulation  Y,  12  CFR  225.25(b)(16);  (2) 
providing  investment  or  financial  advice 
relating  solely  to  government  obligations 
and  money  market  instruments  pursuant 
to  S  225.25(b)(4)  of  Regulation  Y,  12  CFR 
225.25(bK4):  and  (3)  certain  services  of  a 
fiduciary  nature,  including  securities 
safekeeping,  custodial  services,  paying 
agent,  and  divident  disbursement  agent 

The  Board  has  previously  approved 
the  offering  of  investment  advice,  as 
well  as  the  provision  separately  of 
securities  brokerage  sendees  solely  as 
agent  for  the  account  of  customers  and 
not  including  securities  underwriting, 
dealing,  investment  advisory  or  research 
services.  12  CFR  225.25(b)(4).  (b)(15). 
This  application  raises  the  question 
whether  a  bank  holding  company  may 
through  the  same  subsidiary  provide 
securities  brokerage  services 
permissible  under  S  225.25(b)(15)  of 
Regulation  Y,  underwrite  and  deal  in 
government  obligations  and  money 
market  instruments  under  }  225.2si[b)(16) 
of  Regolatioa  Y.  and  provide  investment 
advice  under  S  225.25(b)(4]  of  Regulation 
Y  solely  with  respect  to  government 
obligations  and  money  market 
instruments,*  where  the  securities 
brokerage  activities  and  underwriting  of 
government  obligations  and  money 
market  instruments  and  related  advice 
would  be  carried  on  by  separate 
personnel  and  where  there  would  be  no 
cross-selling  of  products. 

Section  4(c)(6)  of  the  Act  provides  that 
a  bank  holding  company  may.  with 
Board  approval,  engage  in  any  activity 


'The  Board  has  prevtousljr  detennined  that  acting 
as  a  broker  with  respect  to  options  on  securities 
issued  or  guaranteed  by  the  U.S.  Covemmenl  and 
its  agencies  and  options  on  U.S.  and  foreign  money 
marltet  instruments  is  closely  related  to  banking. 
Security  Pacific  Corporation,  70  Federal  Reserve 
Bulletin  238  (1938). 


'The  Board  has  previoasly  deteraiiied  that  the 
purchase  and  sale  of  gokd  and  silver  ballioo  and 
gold  coins  for  the  account  of  customers  is  closely 
related  to  banking.  First  Interstate  Bancorp.  71 
Federal  Reserve  Bulletin  467  (1985).  SIC  will  not 
engage  in  the  sale  of  platinum  and  paUadiuni  or  deal 
in  gold  01  silver  for  its  own  accouoL  The  present 
application  does  not  include  buying  and  selling 
options  on  gold  and  silver  bulliort  Moreover,  SIC 
will  not  extend  credit  in  connection  with  the 
proposed  precions  metal  services. 

'  SIC  wiU  not  provide  any  advice  concemtag  gold 
and  silver  bulbon  or  advice  conLerning  options  on 
govenmient  obligations  and  money  market 
instruments. 
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"which  the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  12  U.S.C  1843(c)(8).  In 
determinirig  whether  an  activity  is  a 
proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as-greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Id. 

In  this  regard,  comment  is  requested 
concerning  whether  the  provision 
through  the  same  subsidiary  of 
securities  brokerage  services  and 
investment  advice  solely  with  respect  to 
government  obligations  and  money 
maritet  instruments  is  closely  related  to 
banking  on  the  basis  that:  (l)  Banks 
have  generally  in  fact  provided  the 
proposed  services: -(2)  banks  generally 
provide  services  that  are  so  similar  to 
the  proposed  services  as  to  equip  them 
particularly  well  to  provide  the 
proposed  services;  or  (3)  banks 
generally  provide  services  that  are  so 
integrally  relatftd  to  the  proposed 
services  as  to  require  their  provision  in 
a  specialized  form.  These  guidelines  for 
determining  whether  an  activity  is 
closely  related  to  banking  are  set  out  in 
National  Courier  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  516  F.2d  1229  (D.C.  Cir.  1975).  In 
addition,  the  Board  may  consider  any 
other  basis  that  may  demonstrate  that 
the  activity  has  a  reasonable  or  close 
relationship  to  banking  or  managing  or 
controlling  banks.  Board  Statement 
Regarding  Regulation  Y,  49  FR  813 
(1984). 

Comment  also  is  requested  on 
whether  the  proposal  would  be  a  proper 
incident  to  banking,  that  is,  whether  the 
performance  of  the  activity  may 
reasonably  be  expected  to  produce 
benefits  to  the  public  that  outweigh 
possible  adverse  effects. 

Comment  also  is  requested  on 
whether  conditions  should  be 
established  to  ameliorate  any  possible 
adverse  effects,  in  addition  to,  or  as 
modifications  of,  the  commitment 
already  offered  by  Applicant.  Apphcant 
has  committed  that  the  securities 
brokerage  activities  to  be  provided  by 
SIC  will  be  provided  in  exactly  the  same 
manner  as  currently  provided  by  the 
Financial  Services  Division  of  Sovran 
Bank.  N.A.  ("Bank"),  a  wholly-owned 
subsidiary  of  Sovran.  The  Financial 
Services  Division  has  an  Investor 


Services  unit  whose  principal  activities 
include:  (1)  Securities  brokerage 
services;  (2)  fixed-income  transactions; 
and  (3)  precious  metals  services. 

The  services  provided  by  the 
securities  brokerage  section  include  the 
purchase  and  sale,  as  agent,  of 
corporate  stocks  and  bonds  and  other 
corporate  securities  on  an  exphcit  fee 
basis.  The  securities  brokerage  activities 
of  the  Bank  consist  solely  of  the  taking 
of  orders,  and  do  not  include  the 
execution  of  any  trades.  The  personnel 
of  the  securities  brokerage  section  are 
trained  not  to  provide,  and  do  not 
provide,  investment  advice.* 

The  services  presently  provided  by 
the  fixed-income  section  of  the  Bank's 
Financial  Services  Division  will  be 
transferred  to  SIC.  The  fixed-income 
section  handles  the  puirchase  and  sale  of 
U.S.  government  securities  and  agency 
securities,  municipal  bonds,  and  unit 
investment  trust  shares.  The  personnel 
of  the  fixed-income  section  do  not 
provide  investment  advice  on  an  explicit 
fee  basis.  They  answer  questions  and 
provide  customers  with  information  on 
current  market  yields,  existing  and 
proposed  offerings,  determinations  by 
rating  agencies,  and  similar  data. 
Advice  or  recommendations  as  to 
specific  fixed-income  securities  is  not 
provided. 

The  Bank's  securities  brokerage  and 
fixed-income  activities  are  conducted  by 
separate  personnel.  The  personnel  of 
each  section  are  located  in  a  distinct 
and  separately  identifiable  portion  of 
the  premises  of  the  Financial  Services 
Division,  and  do  not  have  access  to 
information  concerning  the  products  of 
the  other  section. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551.  not  later  than  December  1, 
1985.  Any  request  for  a  hearing  must,  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure,  12  CFR  262.3(e),  be 
accompanied  by  a  statement  of  why  a 
written  statement  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 


This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Richmond. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  30, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-28270  Filed  11-1-85;  8:45  amj 
BlUINa  CODE  mo-fll-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Oodctt  No.  80N-0012:  DESi  10626] 

Drugs  for  Human  Us«:  Drug  Efficacy 
Study  implementation;  Certain  Topical 
Antt-infective  Drug  Product; 
Wittidrawal  of  Approval  of  New  Drug 
Application 

AOCNCY:  Food  and  Drug  Administration. 
action:  Notice. 


'The  Bank's  securities  brokerage  customers  can 
purchase  for  a  separate  fee  certain  types  of 
advisory  services  from  the  registered  broker-dealer 
that  acts  as  the  clearing  agent  for  all  of  the  Bank's 
securities  brokerage  trades.  The  Bank  does  not. 
howrever,  receive  any  portion  of  this  fee. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  pertinent  parts  of  the  new 
drug  application  {NDA)  for  Cortisporin 
Cream.  There  is  a  lack  of  substantial 
evidence  that  the  product  is  effective  in 
the  treatment  of  the  various 
dermatologic  disorders  for  which  it  is 
labeled.  A  reformulation  of  the  product 
has  been  approved  as  safe  and  effective. 
EFFECTIVE  DATE:  December  4, 1985. 

ADOflESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
DESI  number  10826  and  directed  to  the 
Division  of  Drug  Labeling  Compliance 
(HFN-310),  Center  for  Drugs  and 
Biologies,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  O'Neal.  Center  for  Drugs  and 
Biologies  (HFN-366),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
RockviUe,  MD  20857.  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  of  opportunity  for  hearing 
published  in  the  Federal  Register  of 
September  25, 1981  (46  FR  47408).  the 
Director  of  the  Bureau  of  Drugs  (now  the 
Center  for  Drugs  and  Biologies) 
proposed  to  withdraw  approval  of 
NDA's  for  certain  topical  anti-infective 
drug  products.  The  proposal  was  based 
on  the  lack  of  substantial  evidence  of 
effectiveness  as  required  by  section 
505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e))  and  21 
CFR  314.126.  previously  314.111(a)(5).  In 
response  to  the  notice.  Burroughs 
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Wellcome  Co.,  Inc.,  filed  a  hearing 
request  for  the  following  product: 

NllA  50-218;  Cortisporin  Cream 
containing  neomycin  sulfate  EQ  3.5 
milligrams  (mg)  base/gram,  polymyxin  B 
sulfate  10,000  units,  gramicidin  .25  mg, 
and  hydrocortisone,  0.5  percent; 
•  Burroughs  Wellcome  Co..  Inc.,  3030 
Cumwallis  Rd..  Research  Triangle  Park. 
NC  27749. 

In  a  notice  published  in  the  Federal 
Register  of  April  17, 1985  {50  FR 15228), 
FDA  announced  conditions  for  approval 
and  marketing  of  a  reformulation  of  the 
product  that  omits  gramicidin.  FDA 
subsequently  approved  a  supplemental 
NDA  providing  for  the  reformulate^ 
product. 

Burroughs  Wellcome  has  since 
withdrawn  its  hearing  request  for  the 
gramicidin-containing  furmulation. 
Accordingly,  FDA  is  now  «vilhdra%ving 
approval  of  those  parts  of  NDA  50-218 
pertaining  to  Cortisporin  Cream 
containing  gramicidin,  described  above. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  this  product  and  is 
not  the  subject  of  an  approval  NDA  is 
covered  by  NDA  50-218  and  is  subject 
to  this  notice  (21  CFR  ^10.6).  Any  person 
who  wishes  to  determine  whether  a 
specific  product  is  covered  by  this 
notice  should  write  to  the  Division  of 
Drug  Labeling  Compliance  at  the 
address  given  above. 

The  Director  of  the  Center  for  Drugg 
and  Biologies,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C 
355])  and  under  authority  delegated  to 
him  (21  CFR  5.82)  finds  that  on  the  basis 
of  new  information  before  him  with 
respect  to  the  product,  evaluated 
together  with  the  evidence  available  to 
him  when  the  application  was  approved, 
there  is  a  lack  of  substantial  evidence 
that  the  product  will  have  the  effect  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  subjected  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
Hnding.  approval  of  those  parts  of  NDA 
50-218  that  provide  for  Cortisporin 
Cream  containing  ^^micidin  and  all  the 
amendments  and  supplements  for  that 
product  is  withdrawn  effective 
December  4. 1985.  Shipment  in  interstate 
commerce  of  the  product  above  or  any 
identical,  related,  or  similar  product  that 
is  not  the  subfect  of  an  approved  new 
drug  application  will  then  be  lawful. 

Dated:  October  Za  19BS. 
Paul  Parionan, 

Acting  Director.  Center  for  Drugs  and 
Biologies. 

|FR  Doc.  85-2B207  Rled  11-1-85;  &45  am] 

MJJNO  CODE  41S(M>1-ai 


[Docket  Na  8SF-04S4] 

Moor*  and  Hunger  Marketing,  Inc.; 
Filing  of  Food  Addttiva  Petition 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

SUNMAfrr:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Moore  and  Munger  Marketing.  Inc., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  synthetic 
parafHn  components  for  food-contact 
use. 

FOn  FURTHCR  INPOMHATION  CONTACT: 

Julius  Smith,  Center  for  Food  Safety  aiul 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5600. 

suppuEaieiTAiiv  iNromunow.  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(bK5).  72  Stat  1786  (21 
U.S.C.  348(b)(5)]),  notice  is  given  that  a 
petition  (FAP  5B38tfl)  has  been  filed  by 
Moore  and  Munger  Marketing.  Inc.,  140 
Sherman  SL.  Fairfield.  CT  06430. 
proposing  that  §  175.250  Paraffin 
(syntheUc)  (21  CFR  175.250)  be  amended 
to  provide  for  the  safe  use  of  synthetic 
paraffin  components  for  food-contact 
use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  signiHcant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c),  as  published  in  the  Federal 
Register  of  April  26. 1985  (50  FR  16636). 

Dated:  October  28, 196S. 

Sanford  A.  MiDer, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  8S-26205  FUed  11-1-B5;  8:45  am] 
BILUMa  COOC  41M-«1-« 


(ttocket  No.  850-0291] 

Guidance  for  the  Emergency  Use  of 
Unapproved  Medical  Devices; 
AvaHabHity 

Correction 

In  FR  Doc.  B5-25063,  beginning  on 
page  42866  in  the  issue  of  Tuesday, 
October  22, 1985,  on  page  42866,  second 
column,  sixteenth  line  of  the  second 


complete  paragraph,  "approved"  should 
have  read  "unapproved". 


HeaMi 
Adi 


and  Senrtoea 


In  accordance  tvith  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  02-463),  annoanraanent  is  made 
of  the  following  national  advisory  body 
scheduled  to  meet  during  die  month  nf 
November,  1985: 

Name:  Task  Force  on  Organ 
Transpiantation. 

Date  and  Tinr  Novanber  18-19, 1985  9410 
a.m. 

Place:  Crowne  Haza.  1750  Rockville  Pike. 
Rockville.  Maryland  S08SL 

The  entire  aieetii^  is  open  to  the  puWic. 

Purpoer  The  Task  Force  on  Organ 
Tnuuplantatian  is  required  Is  conduct 
compreheaaive  exaodmlioot  of  llie  awdical, 
legal,  etiiical  ecooouuc  and  social  issues 
presented  by  human  organ  procurement  and 
transpUntatioii:  including  an  assessment  of 
immunosuppressive  medications  used  to 
prevent  organ  rejection  in  transplant  patients. 
Reports  on  these  issues  are  requited  to  b<> 
submitted  to  the  Department  of  Health  and 
Human  Services  and  the  Congress  later  this 
year. 

Agenda:  Status  report  on  progress 
regarding  factors  involved  in  reimbursement 
and  designation  of  transpiaot  programs. 
Discussions  of  (1)  ti>e  Task  Force  statement 
on  the  commercialization  of  organs  for 
transplantation;  (2)  organ  procurement 
systems  in  the  U.S.:  (3)  implementation  of  a 
grant  program  for  organ  procurement 
organizations;  and  (4)  the  feasibility  of 
establishing  a  national  registry  of  living  organ 
donors. 

Public  comment  will  begin  at  4:00  p.m.  on 
November  18.  Anyone  wishing  to  make  a 
statement,  please  notify  Linda  D.  Sheaffer, 
Executive  Director,  so  that  these  may  be 
scheduled. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  to  or 
contact  Ms.  Linda  D.  Sheaffer,  Executive 
Director,  Office  of  Organ  Procurement  and 
Transplantation.  Office  of  the  Administrator. 
Health  Resources  and  Services 
Administration.  Room  17-60,  Parklawn 
Building,  5600  Fishers  L.ane,  Rockville,  MD 
20857,  telephone  (301)  443-5911. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  30. 1985. 
lackie  E.  Baum, 

Advisory  Committee  Management  Officer, 

HRSA. 

[FR  Doc  B5-262S1  Filed  11-1-65;  8:45  amj 

BtLUMQ  COOE  4M8-tS-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IQroup*  S37;  818;  and  857  Caltfomlal 
Filing  of  Plat  of  Survey;  CalHomia 

October  24. 1985. 

1.  These  plats  of  the  following 
described  land  will  be  officially  Tiled  in 
the  California  State  Office,  Sacramento, 
California  immediately: 

San  Bernardino  Meridian,  San  Oiego 
County;  Mount  Diablo  Meridian,  Inyo 
County;  Humboldt  Meridian,  Del  Norte 
County;  (See  legal  description  below). 

2.  These  plats  representing: 

a.  The  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
34,  Township  19  South,  Range  37  East, 
and  the  dependent  resurvey  of  a  portion 
of  the  north  boundary,  and  a  portion  of 
the  subdivisional  lines.  Township  20 
South,  Range  37  East,  Mount  Diablo 
Meridian,  under  Group  No.  837, 
California,  were  accepted  September  iO, 
1985. 

b.  The  dependent  resurvey  of  the  east 
and  north  boundaries  and  a  portion  of 
the  subdivisional  lines,  Township  12 
North.  Range  3  East.  Humboldt 
Meridian,  under  group  No.  818, 
California  was  accepted  September  25. 
1985. 

c.  The  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
14.  Township  10  South,  Range  1  East, 
San  Bernardnio  Meridian,  under  Group 
857,  California,  was  accepted  September 
25.1985. 

4.  These  plats  were  executed  to  meet 
certain  adminstrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Department  of  Agriculture,  U.S.  Forest 
Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Hennan  |.  Lyttge, 

Chief,  Records  and  Information  Section. 
[PR  Doc.  85-26216  Filed  11-1-85:  8:45  am) 
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(Groups  870. 896. 867] 

Califomia;  Filing  of  Plat  of  Survey 

October  24. 1985. 

1.  These  plats  of  the  following 
described  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento. 
Califomia  immediately:    ~ 
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Mount  Diablo  Meridian,  Inyo  County 
Mount  Diablo  Meridian,  Lassen  County 
San  Bernardino  Meridian,  San 
Bernardino  County 

(See  legal  description  below) 

2.  These  plats,  representing: 

a.  The  metes-and-bounds  survey  of 
Tracts  37,  38,  and  39,  in  unsurveyed 
Township  15  North,  Range  6  East, 
Humboldt  Meridian,  under  Group  No. 
870,  Califomia.  was  accepted  September 
26. 1985.  This  survey  was  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs  and  the  Bureau 
of  Land  Management. 

b.  The  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  a 
portion  of  Mineral  Survey  No.  5827,  and 
the  retracement  of  a  portion  of  Mineral 
Survey  No.  6844,  and  the  survey  of  the 
subdivision  of  section  20,  and  the  metes- 
and-bounds  survey  of  a  portion  of 
Buckhom  Ridge  Road,  Township  7 
North.  Range  13  East,  Mount  Diablo 
Meridian,  under  Group  No  896, 
Califomia,  was  accepted  October  2, 
1985,  plat  in  two  (2)  sheets. 

c.  The  corrective  dependent  resurvey 
of  a  portion  of  the  subdivisional  lines, 
and  the  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  and  the 
metes-and-bounds  survey  of  Tracts  37A 
and  43,  Township  33  North,  Range  12 
East,  and  the  corrective  dependent 
resurvey  of  the  south  boundary,  a 
dependent  resurvey  of  the  west 
boundary,  a  portion  of  the  east  and 
north  boundaries,  and  a  portion  of  the 
subdivisional  lines,  and  the  survey  of 
the  subdivision  of  certain  sections. 
Township  34  North,  Range  12  East, 
Mount  Diablo  Meridian,  under  Group 
No.  736,  Califomia,  were  accepted 
October  2, 1985. 

d.  The  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  and 
the  survey  of  the  subdivision  of  section 
10,  Township  1  South,  Range  3  West, 
San  Biemardino  Meridian,  under  Group 
No.  867,  Califomia,  was  accepted 
October  3, 1985. 

4.  These  plats  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Bureau  of  Indian  Affairs. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way.  Room  E-2841,  Sacramento. 
Califomia  95825. 

Hennan ).  Lyttge. 

Chief  Records  &  Information  Section. 

[PR  Doc.  85-26218  Filed  11-1-85:  8:45  am] 

BILUNQ  CODE  4310-40-M 


Shoshone  District  Advisory  Council; 
Meeting 

AQENCV:  Bureau  of  Land  Management 
(BLM);  Interior. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  for  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Advisory  Council. 

DATE:  Thursday,  December  5. 1985,  at 
9:00  a.m. 

ADDRESS:  BLM  District  Office,  400  West 
F  Street,  Shoshone,  Idaho  83352. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  Idso,  ADM  for  Resources,  Shoshone 
District  Office.  P.O.  Box  2  B.  Shoshone. 
Idaho  83352.  Telephone  (208)  886-2206  or 
FTS  554-6576. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  the  following  item:  Review  of 
Box  Canyon  ACEC  Management  Plan 
and  any  related  project  proposals. 

The  Shoshone  District  Advisory 
Council  is  established  under  Section  309 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (Pub.  L  94-579; 
43  U.S.C.  1701  et  seq.)  as  amended. 
Operation  and  administration  of  the 
Council  will  be  in  accord  with  the 
Federal  Advisory  Committee  Act  of  1972 
(Pub.  L  92-463;  5  U.S.C.  Appendix  1) 
and  Department  of  Interior  regulations, 
including  43  CFR  Part  1784. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  before  the  Council  between 
9:00  and  10:00  a.m.  or  may  file  a  written 
statement  with  the  Council  regarding 
matters  on  the  agenda.  Oral  statements 
will  be  limited  to  ten  minutes.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  the  Shoshone  District 
Manager  by  December  4, 1985.  Records 
of  the  meeting  will  be  available  in  the 
Shoshone  District  Office  for  public 
inspection  or  copying  within  30  days 
after  the  meeting. 
Charles  ).  Haszier, 
District  Manager. 

[FR  Doc.  85-26215  Filed  11-1-85:  8:45  am) 
BHxma  cooc  4si»-oo-m 


Ulciah  District  Office;  Geothermal 
Resource  Area;  Qeysers-Callstoga, 
California;  Deletion  of  Lands; 
Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Deletion  of  lands  from  the 
Geysers-Calistoga  Known  Geothermal 
Resources  Area;  Correction. 
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SUMMAWV.  This  docuflieot  correct  the 
legal  description  and  acreage  of  lands 
deleted  from  the  Geysers-Calistoga 
KCRA.  as  described  on  page  312S3, 
columns  1  and  2.  Federal  Reystui'  of 
Thursday.  August  1. 19B5  (50  FR  31253). 

Page  31253.  column  2.  FR  Document 
85-18227  is  corrected  as  follows: 

1.  Delete  line  2.  which  reads  "Sec.  8." 

2.  On  line  3.  change  "Sees.  16-36"  to 
read  "Sees.  16. 17.  20-3a" 

3.  Delete  line  7,  which  reads  "Sees. 
13-17." 

4.  On  line  8.  change  "Sees.  21-27"  to 
read  "Sees.  25-27." 

5.  On  line  2a  change  "90368.84  acres" 
to  read  "88.331.28  acres." 

6.  Below  line  37,  which  reads  "Mount 
Diablo  Meridiaa  California",  insert  T. 
8  N.,  R.  6  W..  Sea  a" 

7.  Below  line  39.  which  reads  "Sees. 
30.  31."  insert 'T.  8  N..  R.  7  W..  Sea  1." 

a  On  line  46,  change  "northwesterly" 
to  read  "northeasterly." 

9.  On  line  49,  change  "9,034.24  acres" 
to  read  "9,055.17." 

FOR  FUnrraER  IWrOWMATlOW  COHTACr 

Doug  Koza,  Division  of  Mineral 
Resources,  Barean  of  Land  Management, 
2800  Cottage  Way,  Sacramento, 
California  95825,  (916)  97d-4737. 

Dated:  October  21. 1985. 
Van  Maaniag, 
District  Manager,  Ukiak. 
(FR  Doc  85-2fi2»l  Filed  11-1-aS:  «:45  an^ 


INTERSTATE  COMMERCE 
COMMISSION 


I>ecfc«INo.S0728] 


The  Denver  end  mo  Grande  Weelem 
RaHroed  Col;  Trecfcege  RigMe 
Exenptton;  Union  PacMc  Relroad; 
Exemption 

The  Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  and  Union 
Pacific  Railroad  Company  (UP)  have 
entered  into  a  joint  tradkage  rights 
agreement  as  follows:  (1)  For  DRGW  to 
operate  trains  in  bridge  service  over  UP 
trackage  between  the  stations  in  Salt 
Lake  City  known  as  Grant  Tower, 
milepost  782.7,  and  North  Salt  Lake, 
milepost  787.5,  and  Ogden,  milepost 
817.59.  and  (2)  for  UP  to  operate  trains  in 
bridge  service  over  DRGW  trackage 
between  Provo,  milepost  7(X).82.  and 
Geneva,  milepost  707.04,  and  the 
stations  in  Salt  Lake  City  known  as 
Grant  Tower,  milepost  745.5,  and  North 
Salt  Lake,  milepost  750.3.  A  total 
distance  in  (1)  and  (2)  above  of 
approximately  84.37  miles,  in  Utah.  This 
trackage  rights  agreement  became 
effective  October  22, 1965, 


This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.G  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  October  29. 1985. 

By  the  Commission.  Herbert  P.  Hardy. 
Director,  Office  of  Proceedings. 
lames  H.  Bayne, 
Secretary. 
(FR  Doc.  85-28241  Filed  11-1-85;  •:45  anj 


(OeclMt  No.  AB-«3  (S«b4te.  7)1 

Maine  Central  Railread  Col; 
Abandonment  in  Penobecot,  Hancock, 
and  Waehlngton  Countiee,  ME; 


The  Commission  has  issued  a 
certificate  authorizing  Maine  Central 
Railroad  Company  to  abandon  its 
126.92-mtle  rail  line  between  Brevrer 
(milepost  139.99)  and  St.  Creix  Junction, 
at  Calais  (milepost  266.91)  in  Penobscot, 
Hancock,  and  Washington  Counties, 
ME.  The  abandonment  certificate  will 
become  effective  30  days  after  this 
'  publication  unless  the  Commission  also 
finds  that  (1)  A  fmancially  responsible 
person  has  oi^ered  financial  assistance 
(through  subsidy  or  purdiase)  to  enable 
the  rail  service  to  be  continued:  and  (Z) 
it  is  likely  that  the  assistance  woald 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  Thie  following 
notatiim  shall  be  typed  in  bold  face  on 
the  lo«i«r  left-hand  comer  of  the 
envelope  containing  the  offer:  "KaU 
Section.  AB-OFA".  Any  offer  previoesly 
made  must  be  remade  within  diis  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  ia  49  USXL  10905 
and  49  CFR  1152.27(b). 
lames  H.  Bayna, 
Secretary. 
(FR  Doc.  8S-2S370  Filed  \\f\l9Si  M6  am] 


NUCLEAR  REGULATORY 
COMMISSION 

tUcew—  No.  37-23370-01 EA  SS-OI] 

North  American  InapecUon,  fnc;  Order 

North  American  Inspection.  Inc.,  P.O. 
Box  88.  Laurys  Station,  Pennsylvania 
18059.  (the  Licensee)  of  Laurys  Station. 
Pennsylvania,  is  the  holder  of  NRC 
License  No.  37-23370-01  which 


authocices  the  Licenaee  to  posses  end 
use  radioactive  materials  in  accordance 
with  specified  condilkins. 

On  FelMvary  6. 1985.  the  Regional 
Administrator.  Region  I,  pursuant  to 
section  234  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C.  2282),  and 
10  CFR  2.205  of  the  Commission's 
regulations,  served  upon  the  Licensee  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  (Notice). 
The  Notice  alleged  that  violations  of 
Commission  requirements  had  occurred 
and  set  forth  cumulative  dvil  penalties 
to  be  assessed  equally  among  the 
violations.  T^e  violations  were 
identified  as  a  result  of  two  inspections 
of  the  Licensee's  activities  conducted  on 
October  18-19, 19B4  and  lanuary  10  and 
16. 1965.  at  the  Licensee's  facility 
located  in  Laurys  Station,  Pennsylvania, 
and  at  field  sites  located  in  Bethlehem. 
Pennsylvania,  and  Lebanon.  New  Jersey. 

The  Licensee  responded  to  the  Notice 
by  letters  dated  February  21  and  26. 
1985,  and  April  10. 1985.  After 
consideration  of  the  Licensee's 
response,  the  Director,  Office  of 
Inspection  and  Enforcement,  issued  an 
Order  Imposing  Civil  Monetary 
Penalties  on  August  7, 1985  (50  FR  33130, 
August  16, 1985).  in  the  total  amount  of 
$5,000.00.  By  letter  dated  August  16, 
1985,  the  licensee  requested  a  hearing. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  regulations  in 
Title  10.  Code  of  Federal  Regulations, 
Part  2,  notice  Is  hereby  given  that  a 
hearing  will  be  held  before  and  at  a  time 
to  be  set  by  the  Honorable  Ivan  W. 
Smith,  Administrative  Law  Judge,  who 
has  been  appointed  by  the  Chairman  of 
the  AtoBUc  Safety  and  Licensing  Board 
Panel  to  preside  over  the  hearing. 

The  issues  before  the  Administrative 
Law  Judge  to  be  considered  and  decided 
shall  be: 

(a)  Whether  the  Licensee  violated  the 
Comnussion's  requirements  as  set  forth 
in  the  February  6. 1965.  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty;  and 

(b)  Whether  the  August  7. 1985.  Order 
Imposing  Civil  Monetary  Penalties 
should  be  sustained. 

Pursuant  to  10  CFR  2.705,  an  answer 
to  this  Notice  may  be  filed  by  the 
Licensee  not  later  than  20  days  £rom  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

A  prehearing  conference  wiU  be  held 
by  the  Administrative  Law  Judge  at  a 
date  and  place  to  be  set  by  the 
Administrative  Law  Judge  to  consider 
pertinent  matters  in  acoordenca  with  the 
Commission's  Roles  of  Practice.  The 
date  and  place  of  hearing  will  be  set  at. 


federal  Regiater  /  Vol.  sq  No.  213  /  Monday.  November  4.  1985  /  Notices 


45877 


or  after  the  prehearing  confefence  and 
noticed  in  the  Federal  Register. 

Required  papers  shall  be  filed  by  mail 
or  telegram  addressed  to  the  Secretary 
of  the  Commission.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555.  Attention:  Chief.  Docketing 
and  Service  Branch,  or  by  delivery  to 
the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington. 
DC.  20555. 

Pending  further  order  of  the 
Administrative  Law  Judge,  parties  are 
required  to  file,  pursuant  to  the 
provisions  of  10  CFR  2.708.  an  original 
and  two  (2)  copies  of  each  document 
with  the  Commission.  Pursuant  to  10 
CFR  2.785.  the  Commission  authorizes 
an  Atomic  Safety  and  Licensing  Appeal 
Board  to  exercise  the  authority  and 
perfomi  the  review  functions  which 
would  otherwise  be  exercised  and 
performed  by  the  Commission.  The 
Appeal  Board  will  be  designated 
pursuant  to  10  CFR  2.787.  and  notice  as 
to  membership  will  be  published  in  the 
Federal  Register. 

It  is  (o  ordered. 

Dated  in  Washington,  D.C.  this  30th  day  of 
October.  1985. 

For  the  Commission. 
Samuel  |.  Chilk. 

Secretory  of  the  Commission. 

(PR  Doc  85-26287  Filed  11-1-85;  8:45  am] 
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[Docket  No.  50-245] 


NorthMst  Nucl«ar  Energy  Co.; 
Availability  of  Safety  Evaluation 
Report  for  Millstone  Nuclear  Power 
Station,  Unn  No.  1  Full-Term  Operating 
License 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission's  Office 
of  Nuclear  Reactor  Regulation  has 
published  its  Safety  Evaluation  Report 
on  the  proposed  conversion  of 
Provisional  Operating  License  No.  DPR- 
21  to  a  Full-Term  Operating  License  for 
Millstone  Nuclear  Power  Station,  Unit 
No.  1  located  in  New  London  County, 
Waterford,  Connecticut.  Notice  of 
Consideration  of  Issuance  of  Full-Term 
Operating  License  was  published  in  the 
Federal  Register  on  November  28, 1972 
(37  FR  25187). 

The  report  is  being  referred  to  the 
Advisory  Committee  on  Reactor 
Safeguards  and  is  being  made  available 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
D.C.  20555,  and  at  the  Local  Public 
Document  Room,  Waterford  Public 
Library.  49  Rope  Ferry  Road.  Waterford, 
Connecticut  06385,  for  inspection  and 
copying.  The  report  (NUREG-1143)  can 


also  be  purchased  at  current  rates  from 
the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  and  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington,  D.C.  20013-7982  or  by 
calling  (202)  275-2060  or  (202)  275-2171. 

Dated  at  Bethesda.  Maryland,  this  25th  day 
of  October  1985. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski. 

Chief.  Operating  Reactors  Branch  No.  5, 
Division  of  Licensing. 
(FR  Doc.  85-26289  FUed  11-1-85;  8:45  am] 
mxiNacooE  tsmmi-m 


[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Co.  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
snd  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
65,  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station, 
Unit  2,  located  in  New  London  County, 
Connecticut. 

The  amendment  would  authorize  the 
licensee  to  increase  the  spent  fuel  pool 
storage  capacity  from  667  to  1112 
storage  locations.^The  proposed 
expansion  is  to  be  achieved  by 
reracking  the  spent  fuel  pool  with  a 
combination  of  poison  racks  and  non- 
poison  racks  in  a  two-region 
arrangement. 

Region  I  consists  of  two  8x9  modules 
and  three  8x10  modules  and  would  store 
high-enrichment,  core  off-load 
assemblies.  The  region  consists  of 
poisoned  spent  fuel  racks  with  a 
nominal  center-to-center  cell  spacing  of 
9.8  inches.  Fuel  assemblies  would  be 
stored  in  every  location.  The  five 
modules  of  Region  I  total  384  storage 
locations  and  are  designed  to 
accommodate  1.7  reactor  cores  of  high 
enrichment  nuclear  spent  fuel. 

The  spent  fuel  rack  design  for  Region  I 
is  based  upon  the  commonly  accepted 
physics  principle  of  a  "neutron  flux 
trap"  with  the  use  of  neutron  absorber 
materials.  The  racks  are  designed  to 
store  Millstone  14x14  fuel  with  an  initial 
enrichment  of  4.5  weight  percent  U-235. 
The  poison  material  to  be  used  is 
Boraflex. 

Region  II  consists  of  14  modules  of 
non-poisoned  spent  fuel  racks  with 


nominal  center-to-center  cell  spacing  of 
9.0  inches.  The  modules  consist  of  962 
cells  with  useable  capacity  of  728 
storage  locations. 

Region  II  is  reserved  for  fuel  that  has 
sustained  at  least  85%  of  its  design  bum- 
up.  The  spent  fuel  rack  design  is  based 
on  criticality  acceptance  criteria 
specified  in  Revision  2  of  Regulatory 
Guide  1.13  which  allows  credit  for 
reactivity  depletion  in  spent  fuel. 
(Previously,  the  physics  criteria  for  fuel 
stored  in  the  spent  fuel  pool  were 
defined  by  the  maximum  unirradiated 
initial  enrichment  of  the  fuel).  Fuel 
assemblies  are  stored  in  a  three-out-of- 
four  logic  pattern.  The  fourth  location  of 
the  storage  configuration  remains  empty 
to  provide  the  flux  trap  to  maintain  the 
required  reactivity  control.  Blocking 
devices  will  be  used  to  prevent 
inadvertent  placing  of  a  fuel  assembly  in 
the  fourth  location. 

The  spent  fuel  racks  in  both  regions 
are  fabricated  from  304  stainless  steel 
which  is  0.135  uiches  thick.  Each  cell  is 
formed  by  welding  along  the  intersecting 
seams.  This  enables  each  spent  fuel  rack 
module  to  become  a  free-standing 
module  that  meets  the  seismic  design 
requirements  without  mechanical 
dependence  on  neighboring  modules  or 
fuel  pool  walls  for  support.  The  rack 
modules  are  classified  ANS  Safety  Class 
III  and  Seismic  Category  L 

Both  regions  of  the  spent  fuel  pool 
have  been  designed  to  store  fuel 
assemblies  in  a  safe,  coolable, 
subcritical  configuration  with  K^„  less 
than  or  equal  to  0.95. 

The  racks  have  been  designed  and 
will  be  provided  by  Combustion 
Engineering,  Inc.  (CE).  CE  racks  of  this 
type  have  been  most  recently  licensed 
by  the  NRC  for  use  at  Florida  Power  and 
Light  Company's  St.  Lucie  Plant  and  at 
Arizona  PubUc  Services  Company's  Palo 
Verde  nuclear  plants.  This  amendment 
was  requested  in  the  licensee's 
application  for  amendment  dated  July 
24, 1985. 

The  additional  assemblies  that  can  be 
stored  will  have  a  lower  heat  generation 
rate  and  radioactivity  content  than  the 
assemblies  currently  allowed  to  be 
stored.  However,  the  increase  in  the 
total  number  of  assemblies  that  can  be 
stored  will  increase  the  total  fuel  pool 
heat  load  and  radioactivity  content  but 
only  by  a  small  amount.  The 
replacement  spent  fuel  storage  rack 
modules  are  freestanding  without 
depending  on  neighboring  modules  or 
the  fuel  pool  walls  for  support.  Racks  of 
similar  design  have  been  licensed  at 
other  nuclear  facilities.  The  use  of  two 
-diverse  regions  is  not  unique  and  two 
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region  spent  full  pools  have  been 
previously  approved  by  the  Conmissioii. 

The  technical  evaluation  of  whether 
or  not  an  increased  spent  fuel  pool 
storage  capacity  invc^ves  significant 
hazards  consideration  is  centered  on 
three  standards: 

A.  First  Standard 

Involve  a  significant  increaae  in  the 
prpbabihty  or  consequences  of  an  accident 
previously  evaluated. 

The  hcensee's  safety  analysis  of  the 
proposed  reracking  has  been 
accomplished  using  current  NRC  Staff 
accepted  Ckxies  and  Standards.  The 
results  of  the  safety  analysis 
demonstrate  that  the  proposal  meets  the 
speciAed  acceptance  criteria  set  forth  in 
these  standards.  In  addition,  the 
licensee  has  reviewed  NRC  Staff  SE  for 
prior  spent  fuel  pool  rerackings 
involving  spent  fuel  pool  rack 
replacements  to  ensure  that  there  are  no 
identified  concerns  not  fully  addressed. 
The  licensee  has  identified  no  such 
concerns. 

The  licensee  has  identified  the 
following  potential  accident  scenarios: 
(1)  Spent  fuel  cask  drop:  (2)  loss  of  spent 
fuel  pool  forced  cooling;  (3)  seismic 
event;  (4)  spent  fuel  assembly  drop;  (5) 
criticality  accidents;  and  (6)  Load 
Handling  Accident  The  probability  of 
the  occurrence  of  any  of  the  Hrst  four 
listed  accidents  is  not  affected  by  the 
racks  themselves;  thus,  reracking  cannot 
increase  the  probability  of  these 
accidents.  \ 

All  potential  evQnts  which  could 
involve  accidental  criticality  have  been 
examined  in  the  licensee's  safety 
analysis.  It  was  concluded  that  the 
bounding  accident  was  dropping  an 
unirradiated  fuel  assembly  into  a 
blocked  fourth  location  in  Region  IL  The 
probability  of  dropping  a  fuel  assembly 
during  fuel  movement  operations  is  not 
affected  by  the  fuel  storage  racks. 

■The  proposed  Millstone  Unit  2  spent 
fuel  pool  reracking  will  not  involve  an 
increase  in  probability  of  any  previously 
evaluated  load  handling  accident  as 
accepted  standards  and  procedures  will 
be  utilized  as  described  in  the  licensee's 
safety  analysis. 

The  consequences  of  the  spent  fuel 
cask  drop  accident  have  been  evaluated 
as  described  in  sections  5.4  and  9.8  of 
the  Millstone  Unit  2  Final  Safety 
Analysis  Report  (FSAR).  By  controlling 
the  decay  time  for  fuel  stored  within  a 
specified  distance  from  the  cask  set- 
down  area  to  not  less  than  120  days 
prior  to  cask  movement  together  with  an 
administrative  control  specifying  a 
minimum  required  boron  concentration 
Jn  the  water  of  the  spent  fuel  pooL  the 


oonaequences  of  this  acddant  type  will 
remain  weii  within  10  CFR  Pmrt  100 
guidelines. 

There  is.  however,  an  increase  in  the 
value  of  the  2-hour  whole  body  dose  at 
the  site  exclusion  boundary  for  a 
postulated  cask  drop  accident  The  new 
racks  increaae  the  storage  density  of 
spent  fnel  within  the  distance  L  of  the 
cask  set-down  area.  This  results  in  a 
calculated  increase  of  the  2-hour  whole 
body  dose  from  140  millirem  to  240 
millirem,  an  increase  of  100  millirem.  In 
review  of  this  submittaL  the  licensee  has 
recognized  this  increase  and  has 
designated  it  an  unreviewed  safety 
question.  The  calculated  dose  is  well 
within  the  guidelines  specified  by  10 
CFR  Part  100  and.  as  such,  the 
consequences  of  this  type  of  accident 
will  not  be  significantly  increased  from 
previoosly  evaluated  events. 

The  consequences  of  the  loss  of  spent 
fuel  pool  forced  cooling  accident  have 
been  evaluated  and  are  described  in  the 
licensee's  safety  analysis.  There  is 
ample  time  to  effect  repair*  of  the 
cooling  system  or  to  establish  makeup 
flow  to  the  spent  fuel  pool  The 
consequences  of  this  type  accident  will 
not  be  signiBcantly  increased  from 
previously  evaluated  accidents  by  this 
proposed  reracking. 

The  consequences  of  a  seismic  event 
have  been  evaluated  against  the 
appropriate  NRC  standards.  The  results 
of  the  seismic  and  structnial  analysis 
show  diat  the  proposed  racks  meet  all  of 
the  NRC  structural  acceptance  criteria 
and  are  consistent  %vith  results  found 
acceptable  by  the  NRC  Staff  in  previous 
posion  rerack  SEs.  Thus,  the 
consequences  of  seismic  event  will  not 
significantly  increase  from  previously 
evaluated  seismic  events. 

The  consequences  of  a  spent  fuel 
assembly  drop  accident  are  described  in 
section  14.19  of  the  Millstone  Unit  2 
FSAR.  A  complete  list  of  assumptions  is 
provided  in  FSAR  Table  14.19-1.  Results 
of  the  analysis  are  well  below  the  limits 
of  10  CFR  Part  100  and  are  presented  in 
Section  14.19.3.  The  consequences  of 
this  type  accident  will  not  be 
signiffcantly  increased  from  previously 
evaluated  accidents  by  this  proposed 
reracking. 

The  consequences  of  a  criticality 
accident  have  been  evaluated  for  all 
potential  events  which  could  involve 
accidental  criticality.  The  bounding 
criticality  accident  was  found  to  be  the 
dropping  of  a  fresh  fuel  assembly  into  a 
blocked  fourth  location  in  Region  IL 
Administrative  controls  in  the  form  of  a 
Technical  Specification  of  minimum 
boron  concentration  for  the  water  of  the 
spent  fuel  pool  will  preclude  the 
bounding  criticality  accident,  therefore. 


the  conaequencas  of  this  type  accident 
tvill  not  ba  significantly  increased  from 
previous  accident  evaluatioas  by  this 
proposed  raacking. 

The  consequences  of  a  h>ad  handling 
accident  have  been  evaluated.  The  work 
to  be  done  in  the  spent  fuel  pool  will  be 
performed  in  aocordamx  with  accepted 
construction  practices,  standards,  and 
procedures.  The  ctHisequences  of  this 
type  accident  will  not  be  significantly 
increased  from  previous  accident 
evaluations  by  this  proposed  reracking. 
Therefore,  it  is  shown  diat  the  proposed 
Millstone  Unit  2  spent  fuel  rack 
replacement  will  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 

B.  Second  Standard 

Created  tlie  possibility  of  a  new  or 
different  kind  of  accident  from  any  acddeni 
previously  evaluated. 

The  licensee  has  evaluated  the 
proposed  rack  replacement  in 
accordance  with  the  "NRC  Position  for 
Review  and  Acceptance  of  Spent  Fuel 
St(»age  and  Handling  Applications," 
appropriate  NRC  Regulatory  Guides, 
appropriate  NRC  Standard  Review  Plan 
sections,  and  appropriate  industry 
Codes  and  Standards.  In  addition,  the 
licensee  has  reviewed  the  NRC  SE  for 
the  previous  Millstone  Unit  2  spent  fuel 
rack  replacement  application  and  for 
other  prior  spent  fuel  pool  rerackings. 

The  change  to  a  two-region  spent  fuel 
pool  creates  the  requirement  to  perform 
additional  evaluations  to  ensure  the 
critically  requirement  is  maintained. 
These  include  the  evaluation  of  the 
limiting  condition  (dropping  a  fresh  hiel 
assembly  into  a  blocked  fourth  location 
in  Region  II).  This  evaluation  shows 
that,  when  the  boron  concentration 
requirement  is  met  per  the  proposed 
Technical  Specifications,  the  criticality 
criterion  is  satisfied.  Although  this 
change  does  create  the  requirement  to 
address  additional  aspects  of  a 
previously  analyzed  accident  it  does 
not  create  the  possibility  of  a  previously 
unanalyzed  accident 

C.  Third  Standard 

Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  issue  of  "Margin  of  safety,"  when 
applied  to  a  spent  fuel  rack  replacement 
includes  the  following  considerations: 

a.  Nuclear  criticality  considerations. 

b.  Thermal  hydrauUc  considerations. 

c.  Mechanical  material,  and  structural 
considerations. 

The  margin  of  safety  that  has  been 
established  for  nuclear  criticality  is  that 
the  neutron  multiplication  factor  [K^)  in 
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the  spent  fuel  pool  is  to  be  less  than  or 
equal  to  0.95,  including  all  uncertainties, 
under  all  conditions.  For  the  proposed 
modification,  the  criticality  analysis  is 
described  in  the  licensee's  safety 
analysis.  The  methods  utilized  in  the 
analysis  conform  with  ANSI  N210-1976, 
"Design  Objectives  for  LWR  Spent  Fuel 
Storage  Facilities  at  Nuclear  Power 
Stations";  ANSI  N16.9-1975,  "Validation 
of  Calailational  Methods  for  Nuclear 
Criticality  Safety";  the  NRC  guidance. 
"NRC  Position  for  Review  and 
Acceptance  of  ^ent  Fuel  Storage  and 
Handling  Applications"  (April  1978),  as 
modified  (January  1976);  and  Regulatory 
Guide  1.13,  "^nt  Fuel  Facility  Design 
Basis,"  proposed  Revision  2.  The 
computer  programs,  data  libraries,  and 
benchmarking  data  used  in  the 
evaluation  have  been  used  in  previous 
spent  fuel  rack  replacement  applications 
by  other  NRC  licensees  and  have  been 
reviewed  and  approved  by  NRC  The 
results  of  the  licensee's  analysis  indicate 
thta  K^  is  less  than  or  equal  to  0.95 
under  all  postulated  conditions, 
including  uncertainties,  at  a  95/95 
probability /confidence  level.  Thus, 
meeting  the  acceptance  criteria  for 
criticality,  the  proposed  reracking  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety  for  nuclear  criticality. 

For  thermal  hydraulics,  the  relevant 
consideralions  for  evaluating  if  there  is 
a  significant  reduction  in  margin  of 
safety  are:  (1)  Maximum  fuel 
temperature,  and  (2]  the  increase  in 
temperature  of  the  water  in  the  pool. 
The  licensee's  thermal  hydraulic 
evaluation  shows  that  fuel  cladding 
temperatures  under  abnormal  conditions 
are  sufficiently  low  to  preclude 
structural  failure  and  that  boiling  does 
not  occur  in  the  water  channels  between 
the  fuel  assemblies  nor  within  the 
storage  cells.  However,  the  proposed 
rack  replacement  will  result  in  an 
increase  in  the  maximmn  heat  load  in 
the  Millstone  Unit  2  spent  fuel  pool.  The 
licensee's  safety  analysis  shows  that  the 
maximum  temperature  will  not  exceed 
the  current  margin  of  safety  (150  T).  For 
the  maximum  normal  beat  load  case 
(full-core  discharge  at  150  hr  after 
shutdown,  which  fills  the  spent  fuel  pool 
to  its  capacity),  the  pool  temperature 
will  not  exceed  150  'F.  Thus,  there  is  no 
significant  reduction  in  the  margin  of 
safety  from  a  thermal  hydraulic 
standpoint  or  from  a  spent  fuel  pool 
cooling  standpoint 

The  mechanical,  material,  and 
structual  considerations  of  the  proposed 
rack  replacement  are  also  analyzed  in 
the  licensee's  safety  analysis.  The  racks 
are  designed  in  accordance  with  the 
applicable  NRC  Regulatory  Guides. 


Standard  Review  Plan  sections,  and 
position  papers,  and  appropriate 
industry  Codes  and  Standards,  as  well 
as  to  Seismic  Category  I  requirements. 
The  materials  utilized  are  compatible 
with  the  spent  fuel  pool  and  the  spent 
fuel  assemblies.  The  conclusion  of  the 
analysis  is  that  the  margin  of  safety  is 
not  significantly  reduced  by  the 
proposed  reradcing. 

In  summation,  it  has  been  shown  that 
Northeast  Nuclear  Energy  Company's 
proposed  spent  fuel  storage  facility 
modifications  and  proposed  technical 
spedfications  do  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Because  the  licensee's  submittal  and 
the  above  discussion  by  the  licensee 
appear  to  demonstrate  that  the 
standards  specified  in  10  CFR  5a92  are 
met.  and  because  reracking  technology 
has  been  well  developed  and 
demonstrated,  the  Commission  proposes 
to  determine  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 

By  December  4, 1985.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciHty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 


of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  tuid  the  Secretary  «*  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  interevention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
I>etitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extrat  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  wdiich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  part  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
is  required  to  file  a  supplement  to  the 
petition  to  intervene  which  must  inchide 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity,  pursuant  to 
10  CFR  2.714(b).  Contentions  shall  be 
limited  to  matters  wiAin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

The  Commission  hereby  provides 
notice  that  this  proceeding  is  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  Section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under  section 
134  of  the  NWPA.  the  Commission,  at 
the  request  of  any  petitioner  or  party  to 
the  proceeding,  is  required  to  employ 
hybrid  hearing  procedures  with  respect 
to  "any  matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  Section  134  procedures 
provide  for  oral  argument  on  those 
issues  "determined  to  be  in 
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controversy",  preceded  by  discovery 
under  the  Rules  of  Practice,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law  to  be  resolved  at  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  only  on  those  issues  found 
to  meet  the  criteria  of  Section  134  and 
set  for  hearing  after  oral  argument  on 
the  proposed  issues.  However,  if  no 
petitioner  or  party  requests  the  use  of 
the  hybrid  hearing  procedures,  then  the 
usual  10  CFR  Part  2  procedures  apply. 

(At  this  time,  the  Commission  does 
not  have  effective  regulations 
implementing  section  134  of  the  NWPA 
although  it  has  published  rules  which 
became  effective  November  14. 1985. 
See  Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors.  50  FR  41662  (October  15, 1985). 

Subject  to  the  above  requirements  and 
any  limitations  in  the  order  granting 
leave  to  intervene,  those  permitted  to 
intervene  become  parties  to  the 
proceeding  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  bearing  is  held. 

If  the  nnal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazard  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  fmal  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 


Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commissions 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

A  request  for  hearing  or  a  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Docketing  and  Service  Brand,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  D.C  by  the  above  date. 
Where  petitions  are  Bled  during  the  last 
ten  (10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-800  (in  Missouri  (800  342-8700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Edward ).  Butcher  petitioner's  name 
■  and  telephone  number  date  petition 
was  mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C  20555, 
and  the  Gerald  Garfield.  Esq.,  Day  Berry 
and  Howard,  One  Constitution  Plaza, 
Hartford,  Connecticut  06103.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  %vill  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  that  is  available  for  public 
inspection  at  the  Commission's  ihiblic 
Document  Room,  1717  H  Street.  NW.. 
Washington.  D.C  and  at  the  Waterford 
Public  Library,  49  Rope  Ferry  Road, 
Waterford,  Connecticut  06103. 

Dated  at  Bethesda.  Maryland,  this  29  day 
of  October.  1985. 

For  the  Nuclear  Regulatory  Commission. 

Edward  |.  Butcher, 

Acting  Chief,  Operating  Reactors  Branch  *5, 
Division  of  Licensing- 

(FR  Ooc.  85-26288  Filed  11-1-85:  8:45  am) 
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(Ucenae  Na  SNM-1954;  Docket  No.  TO- 
SCO*] 

Finding  of  No  Significant  Impact 
Issuance  of  Special  Nudear  Materials: 
Duquesne  Ught  Co.  et  al;  Beaver 
County,  PA 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  Special 
Nuclear  Materials  License  No.  SNM- 
1954  to  Duquesne  Light  Company,  Ohio 
Edison  Company,  Cleveland  Electric 
Illuminating  Comp«uiy,  and  Toledo 
Edison  Company  (the  applicants)  for  the 
Beaver  Valley  Power  Station  (BVPS). 
Unit  2,  located  in  Beaver  County. 
Pennsylvania. 

EnviioDmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  authorize 
the  applicants  to  receive,  possess, 
inspect,  and  store  special  nuclear 
materials  in  the  form  of  unirradiated  fuel 
assemblies.  In  addition,  the  license 
would  also  authorize  the  applicants  to 
receive,  possess,  inspect,  and  use 
various  detectors,  neutron  startup 
sources,  and  calibration  and  check 
sources.  Because  the  detectors,  neutron 
sources,  and  calibration  and  check 
sources  contain  only  small  amounts 
(gram  quantities)  of  nuclear  material, 
storage  and  use  of  these  materials  wiU 
pose  no  threat  to  the  environment. 
Therefore,  the  discussion  below  will  be 
limited  to  assessing  the  potential 
environmental  impacts  resulting  from 
the  handling  and  storage  of  new  fuel  at 
BVPS.  Unit  2. 

The  Need  for  the  Proposed  Action 

The  proposed  license  will  allow  the 
applicants  to  receive  and  store  fresh  fuel 
prior  to  issuance  of  the  Part  SO  operating 
license  in  order  to  inspect  the  fuel  and  to 
finalize  fuel  preparation  needed  to  load 
the  fuel  into  the  reactor  vessel.  Actual 
core  loading,  however,  will  not  be 
authorized  by  the  proposed  license. 

Environmental  Impacts  of  the  Proposed 
Action 

A.  Nuclear  Criticality  and  Radiation 
Safety 

Once  at  BVI>S,  Unit  2,  the  new  fuel 
may  be  temporarily  stored  in  their 
shipping  containers  prior  to  placement 
in  the  designated  storage  locations:  the 
new  fuel  storage  racks  and  spent  fuel 
storage  racks.  The  shipping  container 
array  to  be  used  at  BVPS,  Unit  2.  has 
been  previously  analyzed  for  all  degrees 
of  water  moderation  and/or  reflection 
and  found  to  be  critically  safe. 
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Upon  removal  of  the  fuel  assemblies 
from  the  shipping  containers,  they  are 
inspected  and  surveyed  for  external 
contamination.  Assuming  no 
contamination  is  found.  3ie  assemblies 
are  transferred  to  their  storage 
locations.  Criticality  safety  in  the 
storage  locations  is  maintained  by 
limiting  interaction  between  adjacent 
fuel  assemblies.  This  is  accomplished  in 
the  new  fuel  storage  racks  such  that  the 
design  of  the  racks  preclude  the 
inadvertent  placement  of  a  fuel 
assembly  no  closer  than  the  required 
minimum  edge-to-edge  distance 
between  fuel  assemblies.  Subcriticality 
in  the  spent  fuel  storage  racks  is 
maintained  by  sheets  of  neutron  poison 
securely  fastened  to  all  four  sides  of 
each  storage  location. 

Since  the  fresh  fuel  assemblies  are 
sealed  sources,  the  principal  exposure 
pathway  to  an  individual  is  via  external 
radiation.  For  haw-enriched  uranium  fuel 
(<  4%  U-235  enrichment),  the  exposure 
level  to  an  individual  standing  1  foot 
from  the  surface  of  the  fuel  would  be 
less  than  25  percent  of  the  maximum 
permissible  exposure  specified  in  10 
CFR  Part  20.  In  addition,  the  applicants 
are  committed  to  establishing  a  program 
for  maintaining  general  public  exposure 
as  low  as  reasonably  achievable. 
Therefore,  the  staff  has  concluded  that 
the  applicants'  requested  operations  can 
be  carried  oul  with  ad^uate  radiation 
protection  of  the  public  and 
environment. 

Only  a  small  amount,  if  any,  of 
radioactive  waste  {e.g.,  smear  papers 
and/or  contaminated  package  material) 
is  expected  to  be  generated  as  a  result 
of  fuel  handling  and  storage  op«-ation». 
Any  waste  that  is  produced  will  be 
properly  stored  onsife  until  it  can  be 
shipped  to  a  licensed  disposal  facility. 

B.  Transportation        "••-  *f^ 

In  the  event  the  applicants  must 
return  the  fuel  to  the  fuel  fabricator,  all 
packaging  and  Iransporfof  fuel  will  be 
in  accordance  with  10  CFR  71.  No 
significant  external  radiation  hazards 
are  associated  with  the  unirradiated  fuel 
because  the  radiation  level  from  the 
clad  fuel  pellets  is  low  and  because  the 
shipping  packages  must  meet  the 
external  radiation  standards  in  10  CFR 
Part  71.  Therefore,  shipment  of 
unirradiated  fuel  by  the  applicants  is 
expected  to  have  an  insignificant  impact 
upon  the  environment. 

C.  Accident  Analysis    '' 

In  the  unlikely  event  that  an  assembly 
(either  within  or  outside  its  shipping 
container)  is  dropped  during  transfer, 
the  fuel  cladding  is  not  expected  to 
rupture.  Even  if  the  fuel  rod  cladding 


were  breached  and  the  p<  itets  were 
released,  an  insignificant  environmental 
impact  would  result  The  fuel  pellets  are 
composed  of  a  ceramic  I/O2  that  has 
been  pelletized  and  sint'^red  to  a  very 
high  density.  In  this  forri.  release  of  UOj 
aerosol  is  unlikely  except  under 
conditions  of  deUberate  grinding. 
Additionally.  UOi  is  so'uble  only  in  add 
solution  so  dissolution  and  release  to 
the  environment  are  extremely  unlikely. 

D.  Conclusion 

The  environmental  iripacts  associated 
with  the  handling  and  storage  of  new 
fuel  at  BVPS,  Unit  2,  artr  expected  to  be 
insignificant.  Essentially  no  effluents, 
liquid  or  airborne,  will  ire  released  and 
acceptable  controls  wiU  be  implemented 
to  prevent  a  radiological  accident. 
Therefore,  the  staff  concHides  that  there 
will  be  no  significant  impacts  associated 
with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

The  principal  alternative  would  be<o 
deny  the  requested  license.  Assuming 
the  operating  license  vvill  eventually  be 
issued,  denial  of  the  storage  only  license 
would  merely  postpone  new  futfl  receipt 
at  BVPS.  Unit  2.  Although  denial  of  the 
Special  Nuclear  Materials  License  for 
BVPS,  Unit  2,  is  an  alternative  available 
to  the  Commission,  it  would  only  be 
considered  if  significant  issues  of  public 
health  and  safety  could  not  be  resolved 
to  the  satisfaction  of  the  regulatory 
authorities  involved. 

Alternative  Use  of  Resources 

This  action  doas  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Commission's  Final 
Environmental  Statement  {NUREG- 
1094)  dated  September  1985  related  to 
thisfacihty. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
applicants'  request  of  September  28. 

1984,  its  revision  dated  September  13, 

1985,  and  its  supplement  dated  October 
9, 1985,  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  SignificanI  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  issuance  of  Special  Nuclear 
Materials  License  No.  SNM-1954.  On  the 
basis  of  this  assessment,  the 
Commission  has  concluded  that  the 
environmental  impacts  created  by  the 
proposed  licensing  action  wo^ld  not  be 
significant  and  does  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Findntg  of  No 
Significant  Impact  is  appropriate. 


The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Pubhc  Document  Room, 
1717  H  Street,  NW.,  Washington.  DC. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  427-4510  or  by  writing  to  the 
Uranium  Fuel  Licensing  Branch,  Division 
of  Fuel  Cycle  and  Material  Safety,  U.S. 
Nuclear  Regulatory  Commissioa 
Washington.  D.C.  20555. 

Dated  at  Silver  Spring.  Maryland  this  2«h 
day  of  October  1985. 

For  the  Nuclear  Regulatory  Commission. 
W.T.  Crow. 

Acting  Chief,  Uranium  Fuel  Licensing  Branch, 
Division  of  Fuel  Cycle  and  Material  Safety, 
NMSS. 

[FR  Doc.  85-26290  Filed  11-1-85;  8:45  am) 

BILUNG  CODE  7SWM)1-« 


POSTAL  RATE  COMMISSION 
[Order  No.  642;  Docket  No.  A86-2 

Centerfirtd,  UT  84622  (Blancti 
Christensen  et  a».,  Petttioners);  Order 
Accepting  Appeaf  and  EstabHshhig 
Procedural  Schedule 

Issued  October  28, 198S. 

Before  Commissioners:  Janet  D  Sleiger. 
Chairman;  Henry  R.  Foisom.  Vice-Chairman; 
John  W.  Crutcher,  Bonnie  Guiton;  Pattj  Bir^e 
Tyson. 

Docket  No.  A88-2. 

Named  of  affected  Post  Office: 
Centerfield,  Utah  84622. 

Name(s)  of  petitioner(8):  Blanch 
Christensen;  Mr.  and  Mrs.  Max 
Sorenson. 

Type  of  determination:  Closing. 

Date  of  filing  of  initial  appeal  papers: 
October  15, 1985. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)]. 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)J. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,'  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(bH5)}  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  tfw 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
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incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

—(A)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 

Charles  L  Cbpp, 

Secretary. 

October  15, 1985,  Filing  of  First  Petition: 

October  23, 1985,  Filing  of  Record: 

October  28, 1985,  Notice  and  Order  of 
Filing  of  Appeal; 

November  12. 1985.  Last  day  for  filing 
petitions  to  intervene  [see  39  CFR 
3001.111(b)): 

November  22, 1985.  Petitioners' 
Participant  Statement  or  Initial  Brief 
{see  39  CFR  3001.115(a)  and  (b)J; 

December  4. 1985.  Postal  Service 
Answering  Brief  [See  39  CFR 
3001.115{c)J; 

December  la  1985.  (1)  Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)|; 

December  28, 1985.  (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116); 

February  12, 1985,  Expiration  of  120-day 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)). 

|KR  Doc.  85-28212  Filed  11-1-85;  8;45  am) 
BNJJNG  COOC  771S-0t-ll 


SMALL  BUSINESS  ADMINISTRATION 

Privacy  Act  of  1974;  Proposed 
Addition  of  flew  Routine  Uses 

AOCNCY:  Small  Business  Administration 
(SBA). 

action:  Notice  of  establishment  of  new 
routine  uses  applicable  to  each  existing 
system. 

suMMAfir.  In  accordance  with  the 
requirements  of  the  Privacy  Act,  5  U.S.C. 
552a{e)(ll),  the  SBA  is  publishing  notice 
of  a  proposal  to  establish  two  new 
routine  uses  which  will  apply  to  each 
existing  system.  The  new  routine  uses 
were  recommended  in  recent  guidance 
provided  by  the  Office  of  Management 
and  Budget.  Improved  support  of 
disclosures  of  Privacy  Act  records 
during  litigation  will  result  from  the 
establishment  of  these  routine  uses. 

fl)  A  New  Routine  Use  for  Disclosure  to 
the  Department  of  Justice  for  Use  in 
Litigation: 

"It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 


disclose  them  to  the  Department  of 
Justice  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

fc)  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  the  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
deemed  by  the  agency  to  be  relevant 
and  necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected." 

(2JA  New  Routine  Use  for  Agency 
Disclosure  in  Litigation: 

"It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjuticative  body  before  which  the 
agency  is  authorized  to  apear,  when 

(a)  The  agency,  or  any  component 
thereof:  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee:  or 

(d)  'The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  agency 
determines  that  use  of  surh  records  is 
relevant  and  necessay  to  the  litigation, 
provided,  however,  that  in  each  case, 
the  agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjuticative  body  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected." 

DATES:  Comments  on  the  proposed 
routine  uses  must  be  received  on  or 
before  December  4, 1985.  The  proposed 
routine  uses  will  become  effective  on  or 
before  December  4. 1985,  unless  SBA 
receives  comments  which  would  result 
in  contrary  determination. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nicholas  Kalcounos,  Director.  Freedom 
of  Information/Privacy  Acts  Appellate 


Office,  SBA.  1441  L  Street,  NW., 

Washington.  DC  20418,  (202)  653-6460. 

fames  C.  Sanders, 

Administrator. 

(PR  Doc.  85-28091  Filed  ll-l-«5:  8:45  am] 

BM.IJNG  CODE  M3$-01-M 


Small  Business  Investment  Company; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit  the 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "FFB  Rate",  which 
is  defined  elsewhere  in  13  CFR  107.3  in 
terms  that  require  SBA  to  publish,  from 
time  to  time,  the  rate  charged  by  the 
Federal  Financing  Bank  on  ten-year 
debentures  sold  by  Licensees  to  the 
Bank.  Notice  of  this  rate  is  generally 
published  each  month. 

Accordingly.  Licensees  are  hereby 
notified  that  effective  November  1, 1985, 
and  until  further  notice,  the  FFB  Rate  to 
be  used  for  computation  of  maximum 
cost  of  money  pursuant  to  13  CFR 
107.302  (a)  and  (b)  is  10.405%  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act,  as  amended 
by  section  524  of  Pub.  L.  96-221,  March 
31, 1960  (94  Stat.  161),  to  that  law's 
Federal  override  of  State  usury  ceilings, 
and  to  its  forfeiture  and  penalty 
provisions. 

Dated:  October  29. 1985. 
John  L.  Werner, 
Director.  Office  of  Investment. 
[FR  Doc.  85-26247  Filed  11-1-85:  8:45  am) 
■ILUfM  COOC  M2S.«1-M 


Senior  Executive  Service  Performance 
Review  Board;  List  of  Members 

aoency:  Small  Business  Adnninistration. 

ACTION:  Listing  of  Personnel  Serving  as 
Members  of  this  Agency's  Senior 
Executive  Service  Performance  Review 
Board. 

summary:  Pub.  L.  95-454  dated  October 
13. 197a  (Civil  Service  Reform  Act  of 
1978)  requires  that  Federal  Agencies 
publish  notification  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  agency's  Performance  Review 
Board  (PRB).  The  following  is  a  listing  of 
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those  individuals  currently  serving  as 
members  of  this  Agency's  PRB: 

1.  Johnnie  L  Albertson,  Deputy 
Associate  Administrator  for 
Management  Assistance  (SBDC's) 

2.  Earl  L  Chambers,  Director  of  Portfolio 
Management 

3.  Richard  D.  Durkin.  Regional 
Administrator,  Chicago   * 

4.  Wiley  S.  Messick,  Deputy  Regional 
Administrator,  Atlanta 

5.  Richard  L  Osboum,  Director  of 
Personnel  (Non-voting  Technical 
Advisor) 

6.  George  H.  Robinson,  Director  of  Equal 
Employment  Opportunity  and 
Compliance  (Non-voting  Equal 
Employment  Advisor) 

7.  Ruben  Ernest  Weatherholtz.  III. 
Associate  Administrator  for 
Procurement  Assistance 

8.  Harry  S.  Carver,  Comptroller 

9.  Charles  Hertzberg,  Deputy  Associate 
Administrator  for  Financial 
Assistance 

10.  Robert  T.  Lhulier,  Regional 
Administrator.  Philadelphia 

11.  Carlos  Suarez,  Regional 
Administrator,  Denver 

12.  Robert  B.  Webber,  General  Counsel 

13.  Bobby  B.  Oakley,  Assistant  Inspector 
General  for  Auditing,  Veterans 
Administration 

14.  Steven  A.  Switzer,  Assistant 
Inspector  General  for  Audits, 


Department  for  Housing  and  Urban 
Development 
Robert  A  Tunibull, 

Acting  Administrator. 

[FR  Doc  85-28248  FUed  11-1-85:  8:45  am] 

BNXmO  COOC  M2S-«1-«| 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  Na  301-52] 

Initiation  of  Investigation  Under 
Section  302;  Adequacy  of  Korean 
Laws  for  ttie  Protection  of  Intellectual 
Property  Rights 

Pursuant  to  his  authority  under 
section  302(c)  of  the  Trade  Act  of  1974, 
as  amended.  (19  U.S.C  2412(c)),  the 
United  States  Trade  Representative  is 
initiating  an  investigation,  effective  on 
the  date  of  publication  of  this  notice, 
into  the  adequacy  of  the  laws  of  the 
RepubUc  of  Korea  governing  the 
protection  of  intellectual  property  rights. 
The  investigation  will  enable  the  USTR 
to  advise  the  President  on  the  exercise 
of  his  authority  under  section  301  of  the 
Trade  Act  of  1974. 

Korea's  laws  appear  to  deny  effective 
protection  for  U.S.  intellectual  property. 
For  example,  Korea's  patent  law  does 
not  cover  certain  types  of  products.  In 
other  cases,  protection  is  limited  to 
processes  only.  Copyright  protection  is 
virtually  non-existent  for  woiks  of  U.S. 
authors.  U.S.  industry  has  expressed 
concern  that  these  practices  have 
inhibited  U.S.  sales  and  investment  in 


Korea.  USTR  is  therefore  initiating  an 
investigation  concerning  the  adequacy 
of  Korea's  law  and  their  effect  on  U.S. 
trade. 

Interested  parties  are  invited  to 
submit  written  comments  with  resfwct 
to  issues  arising  from  the  investigation, 
including  the  appropriate  scope  of  the 
investigation.  Interested  parties  should 
indicate  whether  they  support  or  oppose 
the  initiation  of  the  investigation  and  the 
basis  for  their  position.  Where  possible, 
interested  parties  who  support  the 
investigation  should  provide  detailed 
factual  information  describing  the 
problems  created  by  the  Korean  laws 
and  their  effect  on  trade.  Comments 
should  be  filed  in  accordance  with  the 
procedures  set  forth  in  15  CFR  2006.8 
and  should  be  submitted  to  the 
Chairman,  section  301  Committee,  Office 
of  the  United  States  Trade 
Representative,  Room  223,  600 17th 
Street,  NW.,  Washington.  DC  20508.  no 
later  than  December  2. 1985.  Rebuttal 
briefs  must  be  submitted  no  later  than 
December  9, 1985. 
leanne  S.  Ardiibald. 
Chairman,  Section  301  Committee. 
[FR  Doc  85-26305  Filed  11-1-85:  8:45  am] 

BtUMQ  CODE  31M-0t-M 


DEPARTMENT  OF  TRANSPORTATION 

Agreements  FHed  Under  Sections  406, 
409, 412  and  414  During  the  Week 
Ending  October  25, 1985 

Answers  may  be  filed  within  21  days 
from  the  date  of  filing. 


October  24,  1905.. 

Da 

Oa. 


DockMNo. 


43521 
43522 
43S18 


Sub^ 


SpKWc  QonwiodNy  ralM  Mania  and  Guam- 
Cargo  ralaa  «M*t  AMca.. 


Mombars  o(  InlaiiiaUuiiat  Air  Transport  AwociaBon 

Mernbara  o<  Mamattonal  Air  Tranapon  AaaodaHon 

'''SlI!2iS£2r'J[*^/''L2S^c*li^^  »  «<**  '300  Nlr*«aanlh  StiaM.  NW.  Waahhglon.  oa  20036. 

JoWAwpfcaion  of  naAnonI  AviMion.  Inc.  and  Einpira  Airinea.  loc  purwanl  to  Saction  408  o(  Itia  Act  iwiuaala  mm^  01 
VfS^  LfSi^  **  ."^  '*  ^''*"  '*'***  *  "»  "*9*  Agreement,  and  ralaaua  in  Pledtnont-a  name.  pwauM  to  aacton 
418(0)  01  ma  Act,  Empire  s  Syracuse-Morrtreal/Ottawa/Toroolo  exemption  aultwrity.  adectiva  upon  conaumnwiion  o»  the  maqier. 


Onabar  18,  ins. 
OdobarlO.  1886. 


Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc  85-28294  Filed  11-1-85;  8:45  am] 

BIUJNQ  OOOe  481«-«2-« 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Hied  Under 
Subpart  0  (See  14  CFR  302.1701  et 
seq.);  Week  Ended  October  25, 1985 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming 
application,  or  motions  to  modify  scope 


are  set  forth  below  for  each  application. 
FoUowiiTg  the  answer  period  IX)T  may 
process  the  application  by  expedited 
procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  order,  or  in 
appropriate  cases  a  final  order  without 
further  proceedings. 
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Odtt.  II 


D» 


Oo^ 


Oct  22.  <«« 


Oct  23. 1986. 


Oct  25),  1986- 


49S04 


43S07 


43510 


43514 


43517 


4352S 


Emam  A«  Unw.  tmx.  do  Robert  N.  Duggwi.  1030— 1S«h  S»mC  ttH..  WaaNnglon.  DC  20005. 

ApplicMion  o«  EaMm  Mr  Una*.  Inc.  pmaM  to  Sadion  401  «l  9)a  An  4nd  SubpM  Q  ol  0i*  Regulattona  niplii  tor 
CBwunianca  and  wacmil>  tor  Routo  287  «Mcli  au»wrl»a<  EaMr  to  angiga  in  air  aaniportation  a*  tolawa: 
Balwaan  •«  eotorralnal  poMs  Mtonia.  a*,  and  Naa  OilMna.  U,  and  ttia  cotarmlnal  pointa  UvMa  La  Pai.  San  Joaa  M  Clbo. 


01  ti 


(flpuMc 

PuartoVaHwia. 

Centowiwg  »wfcaaaw»  MoHona  to  ModHy  Scop*  and  Ani»»ar»  may  ba  Had  by  Noicmbar  18.  1985: 
DaRa  Mr  Lina*L  toe,  e/o  Don  M.  MMaa^  llMto8aW  Maria  MT  Mrport  Manto.  Qmi^  30320. 

N^fcJWuw  a>  DaRa  t*  Una*,  Inc.  piniani  to  Sadton  401  ol  Iha  Act  and  Subpart  Q  ol  »•  Regulations  «>pa*«  tar  a  nM>  or  anandsd  carMicaW  ol  puWc 
coniranlaaca  and  naoaasNy  to  panm  Oala  to  praMda  *  RaiwpertMiuw  aantoaa  batoiean  Attania.  Owxgia  and  llllunlc^  Qaimanr  M  London.  Er^lwtd 

Contoni*ig  AppicaHom;  Moliona  to  ModHy  Soop*  and  Anaaan  may  ba  fled  by  Woiwntoar  18.  1985. 
OoMkianM  M  Una*  too,  c/o  Emory  N.  ESa.  FubrigM  «  Ja«araU,  1150  Connacllcul  Awanua,  NW .  MaMngtoK  O.C.  10036. 

Appfcaton  ol  OoninarMri  Air  Unaa.  toe  purwam  to  Sadion  401  ol  toa  Ad  tnd  Subpart  Q  ol  Itie  Regulationa  apptaa  tor  a  oartificato  ol  piMc  oonvanienca 
andnac***l«f  to  anabto  II  to  prowMa  nonatop  *  Iranaportatton  ol  paraon*.  property  and  mail  betwaen  Denver  Colorado  and  London.  England.  Unltsd 
Ktogdoai 
Contonatof  Applic«<toHa>  Moliona  to  ModVy  Scope  and  Anawan  m^  ba  Had  by  No»*nto*r  IB.  1985. 
Ooimmrai  Air  Un**.  toe.  and  Texaa  umiwaiuiill  AMaaa.  toe,  c^  Etooiy  N.  Oto,  PutorigM  A  Jn^ati.  I1S0  Connadloul  Avanua.  NW..  WaaWngten.  DC 

20038. 
Jctol  Appfc.afcw  at  CD««n*ntol  Air  Un**.  Inc.  and  Texaa  Intomaltonil  AMna*.  Inc.  pmuam  to  section  401  ol  the  Ad  and  Subpwl  Q  ol  the  Regulations 
Vpiaa  tor  lanaeiri  of  Iheir  cartMicaMa  ol  pubic  comanianca  and  naeaaMy  tor  aarvloa  between  Hoyaton.  Taiaa  and  pototo  to  Waatom  MeMoo  (UM««a  Li 
Pai.  San  Joae  dal  Caba  Mazadan.  Puerto  Valarta.  Manzanto.  Zihuataneio  and  Ao^ulco).  included  on  segment  13  ol  Coi«nenWa  oartificato  tor  Roato  20- 
F  aad  ir*  wiWcato  tor  Routo  2S5. 
Oaifciism  *pp8taMiw.  Moliona  to  »tod»|i  Scope  and  Aneosra  rear  ba«ed  by  Mu»e>itoar  18.  1985 

American  AMnaai  toe,  e/o  AMred  VJ.  Piatoec  Aaftoer  Seeger  OooWto  6  Farmer.  1800  M  Street  NW  7th  FkMr.  Washington.  DC  20036. 
Q»*eiaiinq  ApvlcaitonMAinaricanAMtoee.  toe.  piaauant  to  Sadton  401  ol  toe  Ad  and  Sut>part  O  ol  the  Regutatxxw  ijiiiTlii  tor  a  oertMcato  of  public 
neeaMy  audioMnBR  to  aaiwa  babMen  CNcaoo  aiaS  Lonitorv 
'  ba  fltod  by  Nownber  6^  1966^ 

Ak.  toe,  c/o  Joeeph  R  Hrtay,  116  Waal  Grand  Avenues  B  Segundo.  CeMomto  90245. 
aHjaai6»»eea  Air,  toe  HW*  to  8ai^  401  W0>  ol  toa  Ad  toid  Subpart  O  ol  toe  Regulations  requests  pemwnenl  authority  to  engage  in 
tortor  aa  baiMpoilalJun  ol  paeaengera.  freigKt  proper^  and  raali 
DBbneew  mv  powl  in  any  stato  in  the  United  States  or  the  Otslrid  ol  Columbia,  ot  any  torrilory  or  possession  ol  toe  Uniled  Stotoe.  on  to*  one  iMtod.  to»d.  on 


WAny 
MAny 
WAny 


Do- 


43527 


to  Jamaica,  the  Bafama  Wanda.  Bemwda.  HaH.  toe  Dominican  Rapubic,  Tnnidad.  Aiuba.  the  taawwd  «WI  Wtodwvd 
plaoa  tocaftod  to  toe  Gal  ol  MMoo  or  Ctotobaan  3a« 
M  Any  point  to  Cenaal  or  Souto  Itatorica: 

M  Any  potot  to  AiaMh.  todonasto.  and  Aato  aa  tor  west  a*  tongNude  70  degreee  aasi  «to  a  ban^Midlic  routii«  «id 
n  Aiv  poMi  in  Orwantond.  Icetond.  toe  Azoree.  Europ*.  Africa,  and  Aato.  a*  tar  aaal  as  (M  indudng)  India. 
Pan  Amancan  world  Ainwys.  toe,  c/o  OaMd  M.  Otkmnor.  Sidto  901. 1680  L  SOoat  NW..  Washington.  DC  20036 
*Wfc— to  «f  9m  AHMdean  World  Atonaya,  toe.  pmuam  to  Sadton  401  ol  toe  Ad  and  Subpwl  Q  ol  the  Regulatians  vpina  tor 

piMe  ooMantonee  and  naoeeal^  tor  ftodto  287  (MtoM  and  Tainpa.  RorUftMarico  CRy.  Maxioo) 
ConlormingAppicaiiona.  Motions  to  MoiMy  Scope  MM  AnansarstoiVb*  Mad  by  NaMMbar  22.  1985. 


lalaiidi.  and  any  other 


laitoMal  ol  Rs  oertlficato  of 


r 


PhyUisT.Kaylor,  x 

Chief.  Documenlary  Services  Division. 

[FR  Doc.  85-28295  Filed  11-1-85: 8:45  amj 

BUJN6  CODE  4010-6a-« 


lOodntNa  43513] 

Prenriahre,  Inc,  Davis  AirflnM,  Ine,  and 
Richard  J.  Oavfa,  Jr^  Enforcemant 
Proceeding;  AsBlgnment  of 
Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  L.aw  Judge  Ronnie  A. 
Yoder.  Future  communications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U^  Department  of 
Transportation.  Office  of  Hearings.  Vi- 
sa Room  9400A.  Nassif  Bldg^  400  7th 
Street  SW..  Washington.  DC  20590, 
telephone  (202)  426-5560. 

Dated  Washington.  DC.  October  30. 1985. 

Eiias  C  Rodriguez. 

Chief  Administrative  Law  fudge. 

(FR  Doc  85-28293  Filed  11-1-65;  8:45  am] 
BNxma  CODE  4910-aa-ii 


National  Higtmay  Traffic  Safety 
Administration 

[Docket  No.  iPtS-lS;  Notice  l) 

Vintage  Reprodi^ctions,  Inc.;  Receipt 
of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Vintage  Reproductions,  Inc.  of  North 
Miami,  Florida,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.206, 
Motor  Vehicle  Safety  Standard  No.  206, 
Occupant  Restraint  Systems.  The  basis 
of  tiie  petition  is  that  the  noncompliance 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Vintage  is  die  manufacturer  of  a 
replicar  known  as  the  Gazelle,  which  it 
also  supplies  in  kit  form.  In  1982,  it  was 
granted  NHTSA  Exemption  81-1  from 
compliance  with  paragraph  S7.1  of 
Motor  Vehicle  Safety  Standard  No.  208, 


which  requires  passenger  restraint 
systems  to  be  equipped  with  automatic 
seat  belt  retractors.  The  exemption  was 
for  a  period  of  one  year,  and  expired  on 
October  1, 1982.  Vintage  did  not  petition 
for  a  renewal  of  the  exemption,  and  in 
February  1985.  during  a  visit  to 
Vintage's  production  facilities,  NHTSA 
inspectors  discovered  that  the  company 
had  continued  to  produce  Gazelles 
without  automatic  seat  belt  retractors 
after  the  expiration  of  its  exemption,  in 
apparent  violation  of  the  National        | 
Traffic  and  Motor  Vehicle  Safety  Act 
(Agency  File  CIR  2399).  Alleging  that  in 
spite  of  its  continued  efforts  it  has  been 
unable  to  find  a  retractor  of  a  size 
suitable  for  the  configuration  of  the 
Gazelle,  Vintage  petitioned  for  a  3-year 
exemption  from  paragraph  S7.1  on 
grounds  that  compliance  would  cause  it 
substantial  economic  hardship.  Notice 
appeared  in  the  Federal  Register  on         | 
October  21, 1985  (50  FR  42634),  with  a 
due  date  for  comments  of  November  20, 
1985.  Subsequently,  Vintage  filed  the 
petition  for  inconsequentiality  under 
consideration  in  this  notice. 

In  support  of  its  claim  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety.  Vintage 
says  that  were  automatic  seat  belt 
retractors  required  to  be  installed  in  the 
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front  seat  "the  goal  of  increased  safety 
would  be  defeated,  since  the  passenger 
would,  in  that  case,  be  required  to  pull 
the  seat  belt  around  him  or  her  before 
closing  the  door."  Given  the  current 
production  level  of  4  vehicles  per  month. 
Vintage  argues  that  the  noncompliance 
will  have  no  significant  effect  on 
vehicle-related  deaths  and  injuries.  The 
petitioner  also  believes  that  its  vehicles 
are  driven,  on  an  average,  only  2,000 
miles  per  year,  and  thus  are  less  likely 
to  be  involved  in  accidents.  It  is  not 
aware  of  any  "report  instance  of  a 
factory-completed  Gazelle  causing 
injury  or  fatality."  Further,  because  the 
belt  must  lie  upon  the  seat  and  cannot 
be  tucked  away,  the  passenger  is 
encouraged  to  use  it.  The 
noncompliance  covers  265  vehicles. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Vintage 
Reproductions,  Inc.  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  application  and 
supporting  materials  and  all  comments 
received  after  the  closing  date  will  also 
be  filed  and  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  notice  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  December  4, 
1985. 

(Sec.  102,  Pub.  L  93-492,  88  Stat.  1470  (15 
U.S.C.  1417):  (delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

issued  on:  October  29, 1985. 
Bairy  Felrice, 

Associate  Administrator  for  Rulemaking. 
(PR  Doc.  85-26237  Filed  ll-l-«5;  8:45  am) 

BILLING  CODE  4t10-S«-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Group  on 
December  2  &  3, 1985.  The  meeting  will 
be  held  in  Room  3313  of  the  Internal 


Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Ave.. 
NW..  Washington,  DC.  The  meeting  will 
begin  at  9HK)  AAl.  on  Monday, 
December  2  and  9K)0  AAI.  on  Tuesday. 
December  3.  The  agenda  will  include  the 
following  topics: 

Monday,  December  2, 1985.  Industry 
Specialization.  Published  Rulings 
Program,  1986  Filing  Season; 
Trfesday,  December  3, 1985,  Information 
Returns  Program.  1985  Tax  Proposals 
and  Tax,  Administrative 
Consequences. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
acconmiodates  approximately  50  people. 
If  you  would  like  to  have  the  Committee 
consider  a  written  statement,  please  call 
or  write  to  John  Burke,  Assistant  to  the 
Deputy  Commissioner,  llll  Constitution 
Ave..  NW.,  Room  3014,  Washington,  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Burke,  Assistant  to  the  Deputy 
Commissioner.  (202)  566-4143  (Not  toll- 
free). 

Roflcoe  L.  Egger,  Jr., 
Commissioner. 
[FR  Doc.  85-26209  Filed  11-1-85:  8:45  am] 

BILUNO  COOC  a30-«1-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  of  Authority  of  June  27, 1985 
(50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Blood  of 
Kings:  A  New  Interpretation  of  Maya 
Art"  (included  in  the  list  '  filed  as  a  part 
of  this  determination)  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  between  the  Kimbell  Art 
Museum  and  various  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  Kimbell  Art  Museum,  Fort 
Worth,  Texas,  beginning  on  or  about 
May  16. 1986,  to  on  or  about  August  24, 
1986;  and  the  Cleveland  Museum  or  Art, 


'  An  itemized  list  of  obiects  included  in  the 
exhibit  is  filed  as  part  of  the  original  document. 


Cleveland,  Ohio,  beginning  on  or  about 
October  8. 1986,  to  on  or  about 
December  14, 1986,  is  in  the  national 
interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  October  24. 1985. 
Thomas  E.  Harvay, 

General  Counsel  and  Congressional  Liaison. 
(FR  Doc.  85-28217  Filed  11-1-85;  8:45  am) 

BHXINO  cow  tZSO-VI-M 


DEPARTMENT  OF  JUSTICE 

Attorney  General 

Voting  Rights  Act;  Certification  of  the 
Attorney  General;  Bronx  County,  NY 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  the  United  States  in 
Bronx  County.  New  York.  This  county 
was  included  within  the  scope  of  the 
determination  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
March  15, 1971,  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  March  27, 
1971  (36  FR  5809).  Bronx  County-was 
also  included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
September  18. 1975  under  sections  4(b) 
and  4(f)(3)  of  the  Voting  Rights  Act  of 
1965,  as  amended  in  1975,  and  published 
in  the  Federal  Register  on  September  23. 
1975  (40  FR  43746). 

Dated:  November  1, 1985. 
Edivin  Maese  m. 

Attorney  General  of  the  United  States. 
(FR  Doc.  85-28457  Filed  11-1-85;  1:10  pmj 
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Voting  Rights  Act;  Certification  Of  the 
Attorney  General;  Kings  County,  NY 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  the  United  States  in 
Kings  County,  New  York.  This  county 
was  included  within  the  scope  of  the 
determination  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
March  15, 1971,  under  section  4(b)  of  the 


Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  March  Z7. 
1971  (36  FR  5809).  Kings  County  was 
also  included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
September  18. 1975  under  sections  4(b) 
and  4(f)(3)  of  the  Voting  Rights  Act  of 
1965,  as  amended  in  1975.  and  published 
in  the  Federal  Register  on  September  23, 
197S(40FR43746^ 

Dated:  Novemt)ef  1, 1985. 
Edwin  Meese  III. 

Attorney  General  of  the  United  States. 
(FR  Doc  85-28458  Filed  11-1-85;  1:10  pm) 
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Voting  RigHts  Act;  Cartification  of  tho 
Attorn^  Qoncral;  New  Yorti  County. 
NY 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended. 
42  U.S.C  1973d.  I  hereby  certify  that  in 
my  iud^ent  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  to  the 
Constitution  of  the  United  States  in  New 
York  County.  New  York.  This  county 
was  included  within  the  scope  of  the 
determination  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
March  15. 1971.  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  March  27. 
.  1971  (36  FR  5809). 

Dated:  Noveini)er  1, 1988. 
Edwin  Meese  m. 

Attorney  General  of  the  United  States. 
(FR  Doc.  85-26456  Filed  ll-l-«5;  1:10  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Govemment  in  the  Sunshine 
Act"  (Put).   L.  94-409)  5  U.S.C.   552t)(e)(3) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement: 

PREVIOUS  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9:30  a.m.  (eastern  time). 
Tuesday.  November  5. 1985. 
CHANGES  IN  THE  MEETING:  The  following 
item  has  been  postponed  and  is 
expected  to  be  rescheduled  for  the 
November  18, 1985  Commission  meeting. 
"A  Report  on  General  Counsel  Operations" 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  October  30, 1985. 
Cynthia  C.  Matthews, 

Executive  Officer,  Executive  Secretariat 
|FR  Doc.  85-26286  Filed  10-30-85:  4:17  pmj 

BIUJNG  COOE  e7S(MI«-« 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

October  30, 1985. 

TIME  AND  DATE:  10:00  a.m..  November  6, 
1985. 

place:  825  North  Capitol  Street.  NE.. 
Room  9306,  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note.— Hems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  F.  Plumb. 
Secretary.  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 


however,  all  public  documents  may  be 
examined  in  the  Division  of  PabHc 
Information. 

Consent  Power  Agenda,  823cd  Meeting— 
November  8. 1985,  Regular  Meeting  (lOHM 
a.m.) 

CAP-1. 
Project  No.  2866-005,  Metropolitan  Sanitary 
District  of  Greater  Chicaeo 
CAP-2. 
Project  No.  8864-002,  Weyerhaeuser 
Company 
CAP-3. 
Project  No.  4114-004.  Long  Lake  Energy 
Corporation 
CAP-*. 
Project  No.  516-027.  South  Carolina  Electric 
and  Gas  Company 
CAP-5. 
Project  No.  6537-001.  town  of  Skykomish. 
Washington 
CAP-6. 

Project  No.  3195-011,  Joseph  M.  Keahng 
CAP-7.  ^  * 

Project  No.  7105-002,  Davenport-Rock 
Island  Associates 
CAP-8. 
Project  No.  3286-008.  Puget  Sound  Power 
and  Light  Company 
CAP-9. 
Project  Nos.  7804-002  and  7805-002,  Gerald 
and  Glenda  Ohs 
CAP-10. 
Project  No.  5091-003.  Trans  Mountain 
Construction  Company 
CAP-11. 
Project  No.  5466-003,  the  city  of  New  York, 
Department  of  Environmental  Protection 
CAP-12. 
Project  No.  5989-002.  the  city  of  Jersey  Qty. 
New  Jersey 
CAP-13. 
Project  No.  7492-OOri.  Michiana  Hydro- 
Electric  Power  Corporation 
CAP-14. 

(A)  Project  No.  8194-007,  James  W.  Caples; 
Project  No.  6702-005.  Superior  Oil 
Company 

(B)  Project  Nos.  6810-006  and  6811-aoa 
Douglas  Mendenhall 

CAP-15. 
Project  Na  2890-011.  Kings  River 
Conservation  District 
CAP-16. 

Omitted 
CAP-17. 
Project  No.  4167-003.  Energenics  Systems, 

Inc. 
Project  No.  6730-008.  Northern  Colorado 
Water  Conservancy  District 
CAP-18. 
Project  No.  2374-000.  Watervliet  Paper 
Company 
CAP-19. 
Docket  Nos.  ER85-595-001,  ER85-«56-001. 
ER85-657-001  and  ER85-679-O01. 
Vermont  Electric  Power  Company 
CAP-20. 
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Docket  No.  ER84-579-005.  AEP  Generating 
Company 
CAP-21. 
Docket  Nos.  ER84-348-O07  and  008. 
American  Electric  Power  Service 
Corporation 
CAP-22. 
Docket  No.  ER83-13&-O06  (phase  UJ.  the 
Cleveland  Electric  Illuminating  Companv 
CAP-23. 
Docket  Nos.  ER85-763-000  and  ER85-698- 
001,  et  al..  Consolidated  Edison  Company 
of  New  York.  Inc. 
CAP-24. 
Docket  No.  ER85-775-00a  Central  Vermont 
Public  Service  Corporation 
CAP-25.  , 
Docket  No.  ER85-780-O0a  Pacific  Gas  and 
Electric  Company 
CAP-26. 

Docket  Nos.  ER79-182-008,  ER80-106-005. 
ER82-146-000.  008.  EL82-16-000. 001. 
EL82-27-000  and  001.  Commonwealth 
Edison  Company 
CAP-27. 
Docket  No.  ERS1-57»MXX).  Wisconsin 
Power  and  Light  Company 
CAP-28. 
Docket  No.  ER84-694-000.  Michigan  Power 
Company 
CAP-29. 

(A)  Docket  No.  RE81-18-000.  Public  Utility 
District  No.  1  of  Douglas  County 

(B)  Docket  No.  REai-MXX).  Withlacoocbee 
River  Electric  Cooperative.  Inc. 

Consent  Miscellaneous  Agenda 
CAM-1. 
Docket  No.  RM86-1-O0a  Revisions  to  Rules 
of  Practice  and  Procedure  and  Delegation 
to  the  Chief  Administrative  Law  Judge 
CAM-2. 
Docket  No.  RM83-53-002.  Obligations  of 
sellers  and  purchasers  of  first-sale 
natural  gas  for  refunds  owed  for 
collections  in  excess  of  maximum  lawful 
prices  under  the  Natural  Gas  Policy  Act 
of  1978 
CAM-3. 
Docket  No.  GP85-20-001,  Colorado 
Interstate  Gas  Company 
CAM-4. 
Docket  No.  GP85-2-000,  State  of  New 
Mexico,  NGPA  Section  108.  Mesa 
Petroleum  Company,  State  Cora  AJ  *34 
well.  FERC  No.  JD84-50eQ2 
CAM-5. 

Docket  No.  RO85-17-000,  Glen  A.  Martin 
CAM-6. 
Docket  No.  RM85-13-000.  revisions  to  FPC 
Form  No.  8.  "Underground  Gas  Storage 
Report"  and  FERC  Form  No.  16,  "Report 
of  Gas  Supply  and  Requirenwnts" 

Consent  Gas  Agenda 
CAG-1. 
Docket  No.  TA85-5-5-005.  Midwestern  Gas 
Transmission  Company 
CAG-2. 
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Docket  Na  RP83-35-041.  Texas  Eastern 

Transmission  Corporation 
CAG-3. 

Ducket  No.  TA85-2-16-004.  National  Fuel 

Gas  Supply  Corporation 
CAG-4. 

Docket  Nos.  RP8S-1B&-000  through  004. 

CP85-487-00a  CP8&-488-O00  and  CP85- 

672-000.  Distrigas  of  Massachusetts 

Corporation 
CAC-5. 

Docket  Nos.  RPB5-17B-001.  002  and  004. 

Tennessee  Gas  Pipeline  Company,  a 

division  of  Tenneco  Inc. 
C.^G-6. 

Docket  Nos.  TA85-3-2»-003  through  006 

and  RP8S-148-001  through  004. 

Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-7. 
Docket  No.  RP85-2Ol-00a  South  Georgia 

Natural  Gas  Company 
CAC-8. 
(A)  Docket  No.  RP85-2O2-O0a  Trankline 

Gas  Company 
(B|  Docket  No.  RP8S-2O3-00a  Panhandle 

Eastern  Pipe  Line  Company 
Ci\G-9. 
Docket  No.  RP82-19-012.  Tennessee  Gas 

Pipeline  Company,  a  division  of  Tenneco 

Inc. 
CAG-ia 
Docket  No.  TA85-2-0-006,  Tennessee  Gas 

Pipeline  Company,  a  division  of  Tenneco 

Inc. 
CAG-11. 
Docket  Na  RP8S-2O4-000.  Kentucky  West 

Virginia  Gas  Company 
CAG-12. 
Docket  No.  ST85-1106-00a  THC  Pipeline 

Company 
CAG-J3, 
Docket  Nos.  CI83-337-O03  and  CI83-35a- 

003.  Exxon  Corporation 
CAG-14. 

Docket  Nos.  Rl74-18a-0e8  and  RI7S-21-063. 

Independent  Oil  &  Gas  Association  of 

West  Virginia 
CAG-15. 

Docket  Nos.  11174-168-009  and  R175-21-064. 

Independent  CMI  &  Gas  Association  of 

West  Virginia 
CAG-16. 

Docket  Nos.  CI83-289-041  and  04Z 

Tenneco  Oil  Company.  Houston  Oil  & 

Minerals  Corporation.  Tenneco 

Exploration.  Ltd..  Tenneco  Exploration  11. 

Ltd.,  Tinco,  Ltd.  and  Tenneco  West.  Inc. 
Docket  Nos.  RP83-11-042.  043.  RP83-30-040 

and  041,  Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  Nos.  CP83-279-032  and  033. 

producer-suppliers  of  Transcontinental 

Cas  Pipe  Line  Corporation 
Docket  Nos.  CP83-34O-031  and  032. 

producer-suppliers  of  Transco  Gas 

Supply  Company 
Docket  Nos.  CP83-42&-040  and  041. 

producer-suppliers  of  Transco  Supply 

Company  and  Transcontinental  Gas  Pipe 

Line  Corporation 
Docket  Nos.  CP83-452-028.  030  and  032. 

Columbia  Gas  Transmission  Corporation 

and  Columbia  Gulf  Transmission 

Company 


Docket  Nos.  CP83-502-024  and  02S, 

Tennessee  Gas  Pipeline  Company,  a 

division  of  Tenneco  Ina 
Docket  Nos..  CP83-333-031  and  033. 

Panmark  Gas  Company,  et  al. 
Docket  Nos.  CP84-244-011  and  012.  Texas 

Eastern  Transmission  Corporation  and 

producer-suppliers  of  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CI84-332-016  and  CI84-332- 

017.  Cities  Service  Oil  and  Gas 

Corporation.  Cities  Offshore  Production 

Company  and  OXY  Petroleum.  Inc. 
Docket  Nos.  CI84-374-015  and  016,  TXP 

Operating  Company 
Docket  No.  Cl84-^85-019.  Amoco 

Production  Company 
Docket  No.  CP84-539-^5.  El  Paso  Natural 

Gas  Company 
Docket  No.  Cl84-510-00e.  Sun  Exploration 

and  Production  Company 
Docket  Nos.  Cia5-3e-003  and  004.  Texas 

Gas  Exploration  Company 
Docket  Nos.  CI85-51-001.  003  and  004. 

Exxon  Corporation 
Docket  No.  CI85-27-004.  Mesa  Petroleum 
Docket  No.  CI84-^7l-004.  Champlin 

Petroleum 
Docket  No.  Cle4-557-006.  Arco  Oil  &  Gas 

Company,  a  division  of  Atlantic  Richfield 

Company 
Docket  Nos.  CI85-41-004  and  005. 

American  Petrofina  Company  of  Texas 

and  Petrofma  Delaware,  Inc. 
Docket  No.  CI85-50-004.  Diamond 

Shamrock  Exploration  Company 
Docket  Nos.  CI85-99-003  and  004.  Union 

Texas  Petroleum  Company 
Docket  Nos.  Cl65-lse-003  and  004.  Conoca 

Inc. 
Docket  Nos.  CI64-565-003  and  004.  Yankee 

Resources,  Inc. 
Docket  No.  CI85-167-003,  Chevron  USA. 

Inc. 
Docket  Na  CI85-173-003,  Marathon  Oil 

Company 
Docket  No.  085-178-003,  Kerr  McGee 

Corporation 
Docket  No.  CI85-239-003.  Samson 

Resources  Company 
Docket  No.  C185-244-002,  Arkoma 

Production  Company 
CAG-17. 
Docket  Nos.  RP83-137-019  through  022. 

Transcontinental  Cas  Pipe  Line 

Corporation 
Docket  Nos.  RP83-11-037  through  039  and 

RP83-3(M)35  through  037, 

Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  Nos.  CP83-279-027  through  029. 

Producer-Suppliers  of  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  Nos.  CP83-340-Q27  through  029. 

Producer-Suppliers  of  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  Nos.  CP&3-42&-035  through  037, 

Producer-Supplier8*of  Transco  Gas 

Supply  Company  and  Transcontinental 

Gas  Pipe  Line  Corporation 
CAG-ia 

Docket  Nos.  CP78-338-005  and  CP78-340- 

007,  Trunkline  Gas  Company 
CAG-19. 
Docket  No.  CP85-685-000,  Northern 

Natural  Gas  Company,  Division  of 

Internorth,  Inc. 


CAG-2a 
Docket  No.  CP85-73O-O0a  Northern 
Natural  Gas  Company,  division  of 
Internorth.  .Inc. 
CAG-21. 
Docket  No.  CP85-327-00a  Equitable  Gas 
Company 
CAG-22. 
Docket  No.  CP84-441-00B,  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
CAG-23. 

Omitted 
CAG-24. 
Docket  No.  CP85-373-000,  Williston  Basin 
Interstate  Pipeline  Company 

I.  Licensed  Project  Matten 

P-1. 
Project  No.  4632-000,  Clifton  Power 
Corporation 
P-2. 
Docket  No.  E-8454-O00,  City  of  Centralia, 
Washington 

n.  Electric  Rate  Matters 

ER-1. 
Docket  No.  EL8S-e-00a  Public  Utilities 
Commission  of  the  State  of  California,  et 
al.  V.  United  States  Department  of 
Energy — Bonneville  Power 
Administration 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-2. 

Reserved 
M-3. 

Omitted 

L  Pipeline  Rate  Matten 

RP-1. 
Reserved 

II.  Producer  Matters 

CM. 
Reserved 

III.  Pipeline  Certificate  Matters 

CP-1. 
Docket  No.  CP8&-555-000,  and  Pipeline 
Company 
CP-2. 
Docket  No.  CP85-535-000,  Arkansas 
Oklahoma  Cas  Corporation 
CP-3. 
Docket  No.  CP84-744-000,  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
Docket  No.  CP84-746-000,  Granite  State 
Gas  Transmission,  Inc. 
CP-4. 
Docket  Nos.  CP8O-581-000  and  001.  Pataya 

Storage  Company 
Docket  No.  CP81-308-000,  El  Paso  Natural 

Gas  Company 
Docket  No.  CP83-4e8-000.  Mohave  Gas 

Trust 
Docket  No.  CP83-504-000,  Southwest  Cas 
Corporation 
CP-5. 
Docket  No.  CP85-57-000,  Natural  Gas 
Pipeline  Company  of  America 
CP-6. 
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Docket  No.  TC85-15-0(X).  Texas  Eastern 
Transmission 
Kenned)  F.  Flnmb, 
Secretary. 

{FR  Doa  85-26338  Rled  10-31-65;  11:55  am] 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  Approximately  11«) 
a.m.,  Thursday,  November  7, 1985, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

place:  Marrinei^S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  28t  Streets. 
NW.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  October  31, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-26338  Filed  10-31-85;  11:55  am] 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a  jn,  Thursday, 

November  7, 1985.  (Please  call  452-3206 

on  Wednesday,  November  6  for  possible 

change  in  meeting  time.) 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Publication  for  comment  on  two 
proposals  concerning  the  elimination  or 
recovery  of  float  attributable  to  nonstandard 
holidays. 


Discussion  Agenda 

2.  Proposed  revision  of  regulation  B  (Equal 
Credit  Opportunity).  (Proposed  earlier  for 
public  comment;  Docket  No.  R-a541) 

3.  Proposed  adoption  of  revisions  to 
reporting  requirements  for  domestic  bank 
holding  companies  (FR  Y-6,  FR  Y-0,  and  FR 
2352).  (Proposed  earlier  Tor  public  comment; 
Docket  No.  R-0548) 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  beneflt  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3884  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  October  31, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-26337  Filed  10-31-65;  11:55  am) 
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NATIONAL  MEDIATION  BOARD 
REVISED  TIME  AND  DATE:  2:00  p.m., 
Wednesday,  November  13, 1985. 
place:  Board  Hearing  Room  8th  Floor, 
1425  K  Street.  NW.,  Washington,  D,C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1. 1.  Ratification  pi  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
October,  1985. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  wiU  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rowland  K.  Quirai, 
Jr.,  Executive  Director,  Tel:  (202)  523- 
5920. 

Date  of  notice:  October  29, 1985. 

Mr.  Rowland  K.  Quinn,  Jr., 

Executive  Director,  National  Mediation 
Board. 

{FR  Doc.  85-26335  Filed  10-31-85;  11:55  am) 
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TENNESSEE  VALLEY  AUTHORITY 

[Meetlitg  No.  1359] 

TIME  AND  date:  2:00  p.m.  (CST). 
Wednesday,  November  6, 1985. , 


place:  Joe  Wheeler  State  Part  Resort 
Lodge,  River  Room,  Rogersville, 
Alabama. 

status:  Open. 

Agenda 

Approval  of  minutes  of  meetings  held  on 
October  16, 18,  and  22, 1985. 

Discussion  Item 

1.  Progress  report  on  a  cooperative  project 
with  the  Agricultural  Stabilization  and 
Conservation  Service  and  the  Soil 
Conservation  Service  to  demonstrate  the  use 
of  animal  waste  management  systems  to 
improve  water  quality. 

Action  Items 

OJd  Business  Items 

1.  TV  A  policy  code  relating  to  minority 
economic  and  community  developmenL 

New  Business  Items 
B — Purchase  Awards 

Bl.  Negotiation  )I-452227— Low-pressure 
turbine  rotor  rebuild  for  Sequoyah  Nuclear 
Plant 

B2.  Amendment  to  Contract  71C62-54114-1 
with  Westinghouse  Electric  Corporation 
covering  the  nuclear  steam  supply  systems 
for  Watts  Bar  Nuclear  Plant,  units  1  and  2. 

D — Personnel  Items 

Dl.  Personal  services  contract  with 
Consultants  &  Designers,  Ina,  New  York, 
New  York,  for  provision  of  engineering  and 
related  services,  requested  by  Power  and 
Engineering  (Nuclear). 
'  D2.  Personal  services  contract  vtrith  CDI 
Corporation.  Philadelphia,  Pennsylvania,  for 
provision  of  engineering  and  related  services, 
requested  by  Power  and  Engineering 
(Nuclear). 

D3.  Personal  services  contract  with  AIDE 
Management  Resources  Corporation. 
Richmond.  Virginia,  for  provision  of 
engineering  and  related  services,  requested 
by  Power  and  Engineering  (Nuclear). 

*D4.  Relocation  incentive  for  Charles  C 
Mason. 

E — ^Real  Property  Transactions 

El.  Reconveyance  to  TVA  by  the  dty  6f 
Guntersville,  Alabama,  of  certain 
landrights— Tract  Nos.  XGR;-592SP  and  - 
594SP;  and  grant  of  a  permanent  easement  by 
TVA  to  city  of  Guntersville.  Alabama,  for 
public  recreation  purposes  affecting  5.94 
acres  of  Guntersville  Reservoir  land  located 
in  Marshall  County.  Alabama— Tract  Nos. 
XTGR-147RE  and  -148RE. 

*E2.  Delegation  of  authority  to  the  Manager 
of  Power  and  Engineering  (Supply  and  Use) 
or  his  designee  to  approve  and  execute  an 
agreement  or  agreements  among  TVA, 
Muhlenberg  (bounty,  Kentucky,  and  Green 
River  Coal  Company  providing  for  the 
relocation  of  an  existing  county  road  in  order 
to  facilitate  coal  deliveries  by  rail  at  the 
Paradise  Fossil  Plant  and  for  transfer  to 
Muhlenberg  County  of  an  easement  for  a 
road  right  of  way  for  the  relocated  section  of 
road. 
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F — Unclassified 

'Fl.  Interagency  Agreement  No.  TV- 
68155A  between  U.S.  Environmental 
Protection  Agency  and  TVA  for  research  to 
determine  the  contribution  of  acidic 
deposition  to  contaminants  in  cistern  water 
supply. 

*F2.  Interagency  Agreement  No.  TV- 
68154A  between  U.S.  Environmental 
Protection  Agency  and  TVA  for  research  on 
the  effects  of  pH  and  aluminum  on  life  stages 
of  smallmouth  bass  and  rainbow  trout. 

F3.  Agreement  No.  TV-67796A  between  the 
University  of  Maine  at  Orono  and  TVA 
covering  arrangements  for  TVA  to  conduct 
research  on  aluminum  biogeochemistry  in 
forested  watersheds. 

F4.  Supplement  to  Agreement  No.  TV- 
6468SA  with  Oak  Ridge  Operations.  U.S. 
Department  of  Energy  covering  arrangements 
for  TVA  to  analyze  macrbenthos  samples 


from  Bear  Creek,  East  Fork  Poplar  Creek, 
White  Oak  Creek,  and  several  control 
streams  near  Oak  Ridge,  Tennessee. 

F5.  Interagency  Agreement  No.  TV-68161A 
between  the  Department  of  Energy,  Western 
Area  Power  Administration  and  TVA 
covering  arrangements  for  TVA  to  provide 
shop  detail  and  erection  drawings  and 
modification  steel  for  modifying  a  double- 
circuit  230-kV  transmission  line  tower  to 
operate  as  a  single-circuit  500-kV  tower. 

F6.  Cooperative  Agreement  No.  TV-65181A 
between  The  American  Welding  Institute 
(AWI]  and  TVA  covering  arrangements  for 
TVA  to  provide  AWI  with  certain  welding 
and  testing  equipment,  workspace,  office 
space,  secretarial  services,  and  office 
equipment  and  supplies  for  a  two-year  period 
in  exchange  for  a  IS-year  membership. 

F7.  Contract  No.  TV-64000A  between  Bear 
Creek  Development  Authority  and  TVA 


covering  arrangements  for  the  continuation  of 
a  cooperative  effort  for  the  development  and 
management  of  the  Bear  Creek  Project. 
'Items  approved  by  individual  Board 
members.  This  would  give  formal  ratification 
to  the  Board's  action. 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville.  Tennessee. . 
Information  is  also  available  at  TVA's 
Washington  OfTice  (202)  24&-O101. 

Dated:  October  29. 1985. 
WJ'.  Willis. 
General  Manager. 
[FR  Doc  85-26309  Filed  10-31-85 10:22  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
(OW-FRL-2t79-9) 

Grants  for  Construction  of  Treatment 
Works 

AQCNCV:  Environmental  Protection 

Agency. 

action:  Interim  final  rule. 

SUMNIARV:  This  rule  amends  the 
construction  grant  regulation,  40  CFR 
Part  35,  Subpart  I,  published  as  a  final 
rule  on  February  17, 1984  (49  FR  6224), 
and  the  construction  grants  program 
State  delegation  regulation.  40  CFR  Part 
35,  Subpart  J,  published  as  a  final  rule 
on  August  19, 1983  [48  FR  37814).  These 
revisions  clarify  provisions  in  the 
regulation,  provide  consistency  within 
the  regulations,  correct  grammatical  and 
spelling  errors,  and  provide  information 
that  was  unavailable  at  the  time  of 
publication.  EPA  is  making  these 
revisions  in  response  to  comments  and 
questions. 

DATES:  This  regulation  is  effective 
December  4, 1985.  Comments  must  be 
received  on  or  before  January  3, 1986. 
AOOMESS:  Comments  should  be 
addressed  to:  Central  Docket  Section 
(LE-131),  Attention:  Docket  No.  0-85-01, 
Environmental  Protection  Agency, 
Washington.  D.C  2D46a 

The  public  may  inspect  the  comments 
received  oo  this  rule  lietween  8  aon.  and 
4  p.m.  on  business  days  at  Central 
Docket  Section.  Gallery  1  West  Tower 
Lobby,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
D.C.  2046a 

FOR  RMTHER  MFOMtATION  CONTACT; 
Patricia  A.  Power,  Office  of  Municipal 
Pollution  Control  CWH-546), 
Environmental  Protection  Agency, 
Washington,  D.C.  20460,  202-382-2287. 
SUPPLEMENTARY  INFORMATION:  On 
February  17, 1984,  the  Environmental 
Protection  Agency  (EPA)  published  final 
and  interim  final  regulations  governing 
grants  for  construction  of  treatment 
works  authorized  under  Title  II  of  the 
Clean  Water  Act,  as  amended.  The  main 
lx>dy  of  the  construction  grants 
regulation  (§  35.2000  et  seq.].  and 
Appendix  B  (Allowance  for  Facilities 
Planning  and  Design),  were  published  as 
a  final  rule  while  Appendix  A 
(Determinations  of  Allowable  Costs) 
was  published  as  a  revised  interim  final 
rule. 

The  following  amendments  are 
revisions  in  response  to  various 
questions  and  comments  on  the 
regulation  and  Appendix  A.  These 


amendmsnts  clarify  EPA  policy  and 
intent,  clarify  ambiguities  in  tht 
language,  and  correct  typographical 
errors.  The  following  paragraphs  discuss 
EPA's  responses  to  those  comments 
received. 

In  addition,  a  review  of  the  regional 
disputes  resolution  procedure  prompted 
the  revision  of  Subpart  ]  of  Part  35.  The 
amendment  to  {  35.3030  provides 
clarification  to  the  procedure  and 
consistency  within  the  assistance 
disputes  provisions  in  the  general  grant 
regulation.  40  CFR  Part  3a  Subpart  L 

Alternative  Technologies  for  SmaU 
Communities 

Several  commentors  have  asked 
whether  it  is  proper  to  include 
alternative  conveyance  systems  and 
onsite  systems  under  the  unrestricted 
definition  of  alternative  technology 
(S  35.2005(b)(4)).  We  did  not  intend  to 
make  alternative  sewers  and  onsite 
systems  eligible  as  alternative 
technology  for  any  size  community. 
Alternative  sewers  and  onsite  systems 
are  eligible  as  alternative  technology  for 
small  communities  only. 

Therefore,  in  order  to  clarify  the 
definitions,  the  last  phrase  of 
9  35.2005(b)(4),  the  definition  of 
alternative  technology,  concerning 
onsite  and  alternative  collector  sewers, 
has  been  moved  to  S  35.2005(b)(5),  the 
definition  of  alternative  to  conventional 
treatment  works  for  a  small  community. 
The  amradment  also  is  consistent  with 
S  35.2005(b)(10)(ui),  the  definition  of 
collector  sewer,  regarding  the  eligibilify 
of  alternative  conveyance  systems  as 
alternative  technology  for  small 
communities  only. 

In  addition,  we  are  adding  a  new 
sentence  to  §  3S,2005(b)(5).  This 
sentence  also  appears  in 
5  35.2005(b}(lB),  the  definition  of 
individual  systems.  This  change  will 
clarify  that  "small  diameter  gravify 
sewers  carrying  raw  wastewater  to 
cluster  systems"  are  eligible  as 
alternative  technology  for  publicly 
owned  systems  as  well  as  privatefy 
owned  systems. 

Finally,  we  are  correcting  a 
typographical  error  in  §  35.2005{bK40) 
by  changing  "large"  to  "larger."  This 
will  clarify  that  the  highly  dispersed 
sections  of  a  municipality  larger  dian 
3,500  in  population  may  be  deemed  a 
"small  conununity." 

Reallotment 

Section  35.2010  provides  the  rules  for 
allotment  and  reallotment  of 
construction  grant  funds.  Paragraph  (b) 
provides  that  funds  allotted  to  a  State 
are  available  for  obligation  to  a  specific 
project  for  the  balance  of  the  fiscal  year 


of  the  appropriation  and  the  following 
fiscal  year,  after  which  the  funds  are 
reallotted  if  not  obligated.  The 
amendment  to  paragraph  (b)  clarifies 
the  method  of  determining  reallotment 
ratios  by  stressing  that  a  State  that 
faUed  to  obligate  its  allotment  is  not    ' 
considered  in,  the  determination  of  the 
ratio  used  to  reallot  unobligated  funds. 

Co^iined  Sewer  Overflow 

We  have  identified  two  Marine  CSO 
issues  since  the  publication  of  the  final 
regulation  in  February  1984.  Both  issues 
concern  the  Federal  share  applied  to 
Marine  CSO  Fimd  projects  under  section 
201(n)(2)  of  the  Act  and  9  35.2024(a)  of 
the  regulations.  The  first  issue  is  how  to 
determine  the  prevailing  Federal  share 
applied  to  Marine  CSO  Fund  projects. 
Under  9  35.2152(a),  the  Federal  share 
that  applies  to  Marine  CSO  Fund 
projects  is  the  program-wide  Federal 
.  sheire  prevailing  at  the  time  of  the  grant 
award.  The  regulations  are  clear  on  this 
point  and,  therefore,  will  not  be 
amended. 

However,  an  amendment  is  required 
to  clarify  the  second  issue,  which  is 
whether  a  State's  uniform  lower  Federal 
share  applies  to  a  Marine  CSO  Fund 
project.  The  amendment  to  9  35.2152(c) 
provides  that  the  State's  uniform  lower 
Federal  share  does  not  apply  to  a 
Marine  CSO  Fund  project  in  that  State, 
because  the  funds  appropriated  under 
section  201(n)(2)  of  the  Act  are  not  part 
of  the  State's  allotment  and  the  Marine 
CSO  Fund  projects  are  not  processed 
through  the  State  priority  system. 

Phased  or  Segmented  Treatment  Woiks 

It  is  EPA  policy  that  when  a 
mimicipality  simultaneously  files  an 
application  for  a  grant  to  construct 
treatment  works  necessary  to  achieve 
secondary  treatment  and  an  application 
for  a  section  301(h)  waiver,  a  grant  may 
be  awarded  for  a  phase  or  segment 
providing  less  than  secondary  treatment 
A  subsequent  segment,  which  will  be 
required  if  the  waiver  is  denied,  would 
provide  the  required  secondary 
treatment  whether  or  not  Federally 
funded.  To  make  this  policy  clear,  we 
are  amending  9  35.2108(b)  by  adding  a 
new  paragraph  (b)(4). 

Revised  Water  Qualify  Standards 

We  received  several  requests  to 
clarify  9  35.2111.  the  provision  which 
prohibits  award  of  a  grant  pursuant  to 
section  24  of  the  1981  Amendments  to 
the  Act  The  sanction  is  imposed  if  a 
State  fails  to  review  and  revise,  as 
appropriate,  its  water  qualify  standards 
pursuant  to  section  303(c)  of  the  AQt 
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The  first  issue  raised  was  when  and 
how  ofter  the  sanction  applies.  If  the 
State  has  not.  since  December  29. 1981. 
reviewed  and  revised,  as  appropriate, 
the  water  quality  standards  for  the 
stream  into  which  the  wastewater 
treatment  works  applying  for  a 
construction  grant  will  discharge,  the 
sanction  applies.  The  sanction  is 
effective  for  construction  grants 
awarded  after  December  29. 1984. 
Section  303(c)  of  the  Act  requires  that  at 
least  once  every  three  years  the  State 
review  its  water  quality  standards  and, 
if  appropriate,  revise  the  standards.  The 
requirements  of  section  303(c)  of  the  Act 
are  continuous;  however,  the  sanction 
imposed  by  section  24  of  the  1981 
Amendments  is  not.  That  is.  the  section 
24  sanction  will  not  apply  to  every 
section  303(c)  water  quality  standards 
review  violation.  Section  24  of  the 
Amendments  was  not  intended  to  be  a 
surrogate  for  section  303(c)  of  the  Act. 
Section  35.2111  has  been  amended 
accordingly.  Although  the  section  24 
sanction  applies  only  once,  this  does  not 
affect  the  State's  responsibility  under 
section  303(c)  to  ensure  that  adequate 
review  and  revision  of  water  quality 
standards  are  completed  in  the  future. 

The  second  issue  raised  was  whether 
the  section  24  grant  sanction  applies  to 
all  grants  awarded  under  Title  II  of  the 
Act  or  only  to  grants  for  the  construction 
of  treatment  works.  The  grants  subject 
to  this  sanction  are  construction  grants. 
Funding  for  State  programs  authorized 
by  sections  205(g)  and  205(j)  of  the  Act 
and  for  non-discharging  land  treatment 
and  containment  ponds  are  not  affected. 
Therefore.  §  35.2111  is  amended  by 
adding  new  paragraphs  (b)  and  (c). 

Infiltration /Inflow  (I/I) 

Section  35.2120(b)  requires  a  grantee 
to  perform  a  study  of  its  sewer  system 
and  to  propose  a  rehabilitation  program 
if  rainfall-induced  peak  flows  result  in 
chronic  operational  problems  related  to 
hydraulic  overloading  during  storms. 
Based  on  a  study  which  was  to  identify 
a  more  quantitative  criterion,  and  that 
was  underway  at  the  time  the  current 
regulation  was  published,  we  have 
determined  that  flow  rates  less  than  275 
gallons  per  capita  per  day  (gpcd)  during 
storms  generally  indicate  that  inflow  is 
not  excessive.  The  study  evaluated  the 
results  of  sewer  system  evaluation 
surveys  in  numerous  communities  in 
seven  EPA  Regions  to  determine:  (1) 
Below  what  flow  further  I/I  correction 
was  unlikely  to  be  cost-effective 
compared  to  providing  increased 
hydrauhc  capacity  at  the  plant  and  (2) 
the  units  of  measure  in  which  to 
describe  the  flow.  The  study  found  a 
significant  statistical  correlation 


between  population  size  and 
nonexcessive  inflow  (gallons  per  capita) 
and  a  maximum  average  peak  flow  of 
275  gallons  per  capita  per  day  in  the 
studied  systems.  This  figure  provides  a 
simplified  and  straightforward  standard 
for  determining  whether  maximum  flow 
rates  from  an  existing  system  are 
excessive  and  further  I/I  study  and 
analysis  are  necessary. 

Therefore,  we  are  revising  9  35.2120(b) 
to  require  a  study  if  during  rain  events 
(which  are  deemed  by  the  State  to  be 
locally  representative  and  significant, 
for  example  in  terms  of  storm  fi«quency 
and  intensity)  inflow  results  in  chronic 
operational  problems  related  to 
hydraulic  overloading  or  the  total  daily 
flow  rate  exceeds  275  gpcd.  We  are 
making  a  corresponding  change  to  the 
definition  of  nonexcessive  inflow, 
S  35.2005(b)(29). 

Determination  of  Allowable  Costs 

Several  provisions  of  Appendix  A  are 
amended  to  provide  clarity  and 
consistency.  First,  a  new  paragraph  is 
added  to  Appendix  A(b)A.l.  to  clarify 
that  specific  and  unique  costs 
associated  with  an  onsite  or  off-site 
Innovative  or  Alternative  (I/A)  field  test 
are  allowable.  Congress  intended  to 
encourage  I/A  field  testing  of  innovative 
or  alternative  technologies  by  making 
the  field  tests  grant  eligible.  Included  in 
this  eligibility  is  construction  of  the  field 
test  treatment  works  as  well  as  the  costs 
of  conducting  the  study  and  reporting 
the  results.  The  amendment  will  allow 
the  costs  specific  and  unique  to  the  field 
test  aspects  of  the  project.  However,  we 
stress  that  normal  operation  and 
maintenance  costs  as  defined  in 
S  35.2005(b)(30)  are  not  allowable  as 
construction  costs  of  a  field  test. 

Second,  Appendix  A(b)A.2.a.  is 
clarified  to  reflect  the  Congressional 
intent  behind  section  202(a)(3)  of  the  Act 
which  states  that  the  Administrator  is 
authorized  to  make  a  grant  to  fund  all 
the  costs  of  the  modification  or 
replacement  of  an  I/A  technology 
project  that  received  an  increased 
Federal  share  grant  and  that  failed  to 
meet  its  design  performance 
specifications.  The  amendment  clarifies 
that  the  actual  planning  and  design 
costs  of  an  I/A  modification  or 
replacement  project  are  allowable  costs. 

Third,  Appendix  A(b)A.2.e.  is  revised 
for  consistency  with  S  35.2212(b).  The 
amendment  clarifies  that  incremental 
costs  due  to  the  award  of  a 
subagreement  for  building  significant 
elements  of  the  project  inore  than  12 
months  after  Step  3  grant  award  or  Step 
2-)- 3  final  approvals  are  unallowable 
unless  specified  in  the  project  schedule 


approved  by  the  Regional  Administrator 
at  the  time  of  grant  award. 

Fourth,  a  new  paragraph  is  added  to 
Appendix  A(b)B.2.,  a  secUon  that 
addresses  the  unallowable  costs  related 
to  mitigation  of  environmental  impacts. 
The  new  paragraph,  b.,  makes  clear  that 
the  cost  of  land  acquired  to  mitigate 
adverse  environmental  effects  as 
identified  pursuant  to  an  environmental 
review  under  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321  et  seq..  is  an  unallowable 
cost.  This  amendment  responds  to  a 
recent  EPA  Board  of  Assistance  Appeals 
(BAA)  decision.  City  of  Merced, 
California  (EPA  Docket  No.  82-74), 
which  took  a  position,  contrary  to  the 
long-standing  Agency  pohcy,  that  the 
cost  of  land  to  mitigate  adverse 
environmental  effects  identified  under 
NEPA  is  allowable.  The  Agency  policy 
is  based  on  section  212(2)  of  the  Act 
which  provides  for  only  two  categories 
and  land  in- the  definition  of  treatment 
worics:  Land  that  will  be  used  as  an 
integral  part  of  the  treatment  process 
and  land  that  will  be  used  for  the 
ultimate  disposal  of  residues  resulting 
from  such  treatment.  Because  land 
acquired  to  mitigate  adverse 
environmental  effects  is  not  included  in 
the  definition  of  treataient  works  and 
because  NEPA  does  not  provide 
independent  funding  authority,  the  cost 
of  that  land  purchase  is  not  allowable. 
The  amendment  to  Appendix  A 
explicitly  states  that  it  is  an  unallowable 
cost.  However,  providing  that  the  cost  of 
land  purchased  to  mitigate  adverse 
environmental  impacts  is  unallowable 
does  not  affect  the  requirement  to 
mitigate.  40  CFR  Part  6  requires  that 
effective  mitigation  measures  be 
developed  and  implemented.  Also,  the 
applicant  must  provide  in  the  facilities 
plan  a  cost-effectiveness  analysis  of  the 
feasible  alternatives,  including  an 
analysis  of  the  ineligible  land  purchase. 

Fifth,  on  March  1. 1985,  the  BAA 
issued  a  decision  in  the  case  of  County 
of  Ventura,  California  (EPA  Docket  No. 
83-121).  The  BAA  determined  that  for 
this  particular  publicly-owned  small 
alternative  system,  the  cost  of  sewer 
pipe  installed  between  the  foundations 
of  homes  and  the  septic  tanks  (house 
laterals)  was  eligible  for  Federal 
funding.  Agency  policy  is  that  for  small 
systems,  as  for  conventional  treatment 
works,  the  cost  of  house  laterals  is  not 
eligible.  As  indicated  by  the  legislative 
history  underlying  section  211  of  the 
Clean  Water  Act,  this  policy  is 
consistent  with  the  intent  of  Congress: 
"Sewer  lines  financed  under  this 
authority  (Title  II)  are  to  be  Umited  to 
the  main  lines  constructed  by  the  public 
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agutcy  aad  dost  not  include  the 
coanection  to  such  tines  by  houeehokb 
and  others.**  HJt  Report  No.  92-011, 
92nd  Cong.  2nd  Sess.  (1972).  House 
laterals  were  explicitly  exduded  bom 
the  applicable  definition  of  a  sewage 
collection  system  in  previous 
regulations,  40  CFR  3S4  JOS.  House 
laterals  are  likewise  explicitly  excluded 
from  the  present  definition  of  collector 
sewer.  40  CFR  35.200S(10Uiii).  and  are 
specifically  made  ineligiUe  for  funding 
under  small  system  projects  pursuant  to 
Appendix  A(b)C.2.b. 

To  some  it  was  unclear  whether  the 
costs  of  conveyance  pipes  from  a  user's 
house  to  the  property  line  were 
allowable  if  the  treatment  unit  was  not 
located  on  that  user's  property. 
Therefore,  Appendix  A(b)C.2.b.  has 
been  modiBed  to  make  it  clear  that  this 
cost  is  unallowable. 

Finally,  Amiendix  A(b)D.  is  amended 
to  clarify  the  Agency's  longstanding 
policy  that  the  grantee  must  satisfy  the 
requirements  of  the  Uniform  Relocation 
Awistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
in  acquiring  land,  easements,  and  righta- 
of-way  for  sewer  lines  which  are 
necessary  for  a  Federally  funded  project 
even  though  Federal  funds  are  not  used 
to  buy  the  land.  Columbia.  South 
Carolina  sued  the  EPA  over  this  issue. 
The  Fourth  Circuit  in  City  of  Columbia 
V.  CosUe.  710  F.2d  1009  (4th  Cir.  1983), 
upheld  EPA's  detennination  that  if  real 
property  must  be  acquired  for  a 
FederaUy  assisted  project  the 
acquisition  must  be  in  accordance  with 
the  URA  regardless  of  whether  the 
Federal  funds  contribute  to  the  cost  of 
the  real  propoly. 


Regional 


ResoiutiOB 


The  amendment  to  {  35.3090  revises 
the  procedures  for  conducting  Regional 
review  of  delegated  State  decisions 
pursuant  to  40  CFR  Part  Sa  Subpart  L, 
which  governs  disputes  arising  under 
EPA  assistance  programs. 

To  be  consistent  with  EPA  guidance, 
the  amendment  provides  that  a  request 
for  review  of  a  State  decision  should  be 
submitted  to  the  Region,  rather  that  the 
Regional  Administrator  (RA),  for  a 
decision  under  Subpart  C.  The  Region 
should  determine  whether  the  State's 
review  is  comparable  to  a  dispute 
decision  officiaPs  (DDO)  review  under 
Subpart  L  If  the  State's  review  is 
comparable,  the  only  Regional  review 
will  be  conducted  by  the  RA.  If  the 
State's  review  is  not  comparable,  the 
DOO  will  review  the  State's  decisions 
and  issued  written  decisions.  Review  of 
either  RA  or  DOO  decisions  may  be 
requested  pursuant  to  Subpart  L 


The  amendment  alao  tevieee  the 
description  of  the  docwnents  that  must 
be  submitted  with  a  request  for  review 
of  a  State  decision  and  the  requirements 
for  filing  •  request  for  review.  These 
revisions  also  an  intended  to  oMke 
i  3S.3030  consistent  with  Subpwt  L 

Minor  Claiilkattoas  and  Coitectfotts 

The  balance  of  the  amendments 
clarify  regulatory  language  and  correct 
typographical  errors. 

Regulatioa  Dovelopment  Process 

Executivt  Order  12201 

These  rules  have  been  reviewed  under 
Executive  Order  (B.O.)  12291  and  do  not 
meet  the  criteria  for  •  major  regulation. 
This  regulation  will  not  result  in:  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivify,  innovation,  or  U.S. 
enterprises  operating  domestic  or 
foreign  markets.  Since  this  regulation  is 
not  a  major  rule,  a  Regulatory  Impact 
Analysis  is  not  required. 

Paperwork  Reductioa  Act 

The  information  collection 
requirements  contained  in  the  regulation 
that  these  rules  revise -are  being 
reviewred  by  OMB  under  previously 
assigned  control  numbers  2040-0027  and 
2040-0095.  The  amendments  to 
informadon  collection  provisions 
Ifi  35.2040  and  35.3030  do  not  impose 
any  additional  information  requirement 
but  simpfy  further  describe  an  existing 
requirement  Therefore,  the  amendments 
to  §§  35.2040  and  35.3030  contained  in 
this  interim  final  rule  will  not  have  any 
impact  on  the  paperwork  burden 
already  imposed  by  the  cleared 
regulation.  This  rule  will  also  carry  the 
control  numbers  2040-0027  and  2040- 
0095. 

Ust  of  Subjects  In  4t  CFR  Part  35 

Air  pollution  control  Grant 
progrcuns — environmental  protection. 
Indians,  Pesticides  and  pests.  Reporting 
and  recordkeeping.  Waste  treatment 
and  disposal,  Water  pollution  control 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

Lae  M.  Tlioaias, 
Administrator. 
October  ia  1985. 

Accordingfy.  EPA  is  amending  40  CFR 
Part  35,  Subparts  I  and )  &%  follows: 


RARTSS-i 


1 


1.  The  authority  ciUtion  for  Part  3S 
continues  to  read  as  foUowa: 

Autherity.  Sect.  101(«),  t08(b).  ZBl  throa^ 
205. 207.  aot(d).  no  diioiigk  nt.  ZU  through 
217, 304(d)(3).  313.  SOL  Sll.  and  tie(d)  of  the 
Qma  Water  Act.  as  ansnded. »  U.&C  12St 
et  seq. 

2.  in  §  35.2005,  paragraphs  (b)  (4),  (5), 
(22),  (29),  and  (40)  are  revised  to  read  as 
follows: 

§35.2005    DeflnMena. 


(b)  •  •  • 

(4)  Alternative  technology.  Proven 
wastewater  treatment  processes  and 
techniques  which  provide  for  the 
reclaiming  and  reuse  of  water, 
productively  recsrcle  wastewater 
constitutuents  or  otherwise  eliminate 
the  discbarge  of  poHutants,  or  recover 
energy.  Specifically,  alternative 
technolgy  includes  land  application  of 
effluent  and  sludge;  aquifer  recharge; 
aquaculture;  direct  reuse  (non-potable): 
horticulture;  revegetation  of  disturbed 
land;  containment  ponds;  sludge 
composting  and  drying  prior  to  land 
application:  self-sustaining  incineration; 
and  methane  recovery. 

(5)  Alternative  to  conventional 
treatment  works  for  a  small  community. 
For  purposes  of  St  35.2020  and  35.2032. 
alternative  technology  used  by 
treatment  works  in  small  communities 
include  alternative  technologies  defined 
in  paragraph  (b)(4),  as  well  as, 
individual  and  onsite  systems;  small 
diameter  gravify,  pressure  or  vacuum 
sewers  conveying  treated  or  partialfy 
treated  wastewater.  These  systems  can 
also  include  small  diameter  gravity 
sewers  carrying  raw  wastewater  to 
cluster  systems. 

(22)  Initiation  of  operation.  The  date 
specified  by  the  grantee  on  which  use  of 
the  project  begins  for  the  purpose  for 
which  it  was  plaimed,  designed,  and 
built. 
•        •        •        •        • 

(29)  Nonexcessive  inflow.  The 
maximum  total  flow  rate  during  storm 
events  which  does  not  result  in  chronic 
operational  problems  related  to 
hydraulic  overloading  of  the  treatment 
works  or  which  does  not  result  in  a  total 
flow  of  more  than  275  gallons  per  capita 
per  day  (domestic  base  flow  plus 
infiltration  plus  inflow).  Chronic 
operational  problems  may  include 
surcharging,  backups,  bypasses,  and 
overflows.  (See  {$  35.20(»(bX^S)  and 
35.2120). 


/ 


Federal  Regkter  /  Vol.  50.  No.  213  /  Monday.  November  4.  1985  /  Rules  and  Regnlation, 


(40)  Small  Commuaity.  For  purposes 
of  §5  35.2020(b)  and  35.2032.  any 
municipality  with  a  popufation  of  3.500 
or  less  or  highly  dispersed  sections  of 
larger  municipalities,  as  determined  by 
the  Regional  Administrator. 
***** 

3.  In  8  35.2010.  paragraph  (b)  is 
amended  by  adding  the  i^rase,  ", 
adjusted  for  the  States  which  failed  to 
obligate  any  of  the  fiscal  year  fiinds 
being  reallotted."  following  the  words 
"then-current  fiscal  year"  in  the  second 
sentence.  As  revised,  paragraph  (b) 
reads  as  follows: 

§35^10    Allotment;  reallotment 
***** 

(b)  Unless  otherwise  provided  by 
Congress,  all  sums  allotted  to  a  State 
under  section  205  of  the  Act  shall 
remaia  available  for  obligation  until  the 
end  of  the  one  year  after  the  close  of  the 
fiscal  year  for  which  the  sums  were 
appropriated.  Except  as  provided  in 
§  35.2020(a).  sums  not  obligated  at  the 
end  of  that  period  shall  be  subject  to 
reallotment  on  the  basis  of  the  same 
ratio  as  applicable  to  the  then-current 
fiscal  year,  adjusted  for  the  States  which 
failed  to  obligate  any  of  the  fiscal  yfear 
funds  being  reallotted.  but  none  of  the 
funds  reallotted  shall  be  made  available 
to  any  State  which  failed  to  obligate  any 
of  the  fiscal  year  funds  being  reallotted. 
Any  sura  made  available  to  a  State  by 
reallotment  under  this  section  shall  be 
in  addition  to  any  funds  otherwise 
allotted  to  such  State  for  grants  under 
this  subpart  during  any  fiscal  year  and 
the  reallotted  funds  shall  remain 
available  for  obligation  until  the  last  day 
of  the  fiscal  year  following  the  fiscal 
year  in  which  the  reallotted  funds  are 
issued  by  the  Comptroller  to  the 
Regional  Administrator. 

4.  Section  35.2020(8)  and  (c)  are 
amended  by  revising  the  reference  to 
"Subpart  F "  to  "Subpart  A"  in  the  first 
sentence  of  (a);  adding  the  word  '*nof 
betweea  "are"  and  "obligated"  in  the 
third  sentence  of  (a);  and  italicizing  the 
heading  of  (c).  As  revised,  paragraphs 
(a)  and  the  heading  of  (c)  read  as 
follows: 

§  3S.2020    Reserves. 


(a)  Reserve  for  State  management 
assistance  grants.  Each  State  may 
request  that  the  Regional  Administrator 
reserve,  from  the  State's  annual 
allotment,  up  to  4  percent  of  the  State's 
allotment  based  on  the  amount 
authorized  to  be  appropriated,  or 
$400,000,  whichever  is  greater,  for  State 
management  assistance  grants  under 
Subpart  A  of  this  part.  Grants  may  be 


made  from  these  funds  to  cover  the 
costs  of  administering  activities 
delegated  or  scheduled  to  be  del^ated 
to  a  State.  Funds  reserved  for  this 
purpose  that  are  not  obligated  by  the 
end  of  the  allotment  period  will  be 
added  to  the  amounts  last  allotted  to  a 
State.  These  funds  shall  be  immediately 
available  for  obligation  to  projects  in  the 
same  manner  and  to  the  same  extent  as 
the  last  allotment. 

(c)  Reserve  for  innovative  and 
alternative  technologies.*  *  ' 
***** 

5.  In  8  35.2021.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  35.202 1    Reallotment  of  reeervee. 

(a)  Mandatory  portions  of  reserves 
under  8  35.2020(b)  through  (e)  shall  be 
reallotted  if  riot  obligated  during  the 
allotment  period  (8  35.2010(b)  and  (d)). 
Such  reallotted  sums  are  not  subject  to 
reserves.  The  State  management 
assistance  reserve  under  8  35.2020(a)  is 
not  subject  to  reallotment 
***** 

(c)  Sums  deobligated  from  the 
mandatory  portion  of  reserves  under 
paragraphs  (b)  through  (e)  of  §  35.2020 
which  are  reissued  by  the  Comptroller 
to  the  Regional  Administrator  before  tiie 
initial  reallotment  date  for  those  funds 
shall  be  returned  to  the  same  reserve 
(See  8  35.2010(c)). 

6.  Section  35.2040  is  amended  by 
revising  paragraphs  (a)(3)  and  (4), 
adding  paragraph  (a){5),  and  revising  the 
heading  of  paragraph  (f)  to  read  as 
follows: 

§  35.2040    Grant  application. 

*  •         *         «         » 

(a)  *  *  * 

(3)  Notification  of  any  advance 
received  under  8  35.2025(b): 

(4)  Evidence  of  compliance  witfi  all 
application  limitations  on  award 

(8  35.2100  through  8  352127);  and 

(5)  The  project  schedule. 

*  *        *        «        » 

(f)  Marine  CSO  Fund  Project 

***** 

7.  Section  35.2108  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  and 
(3).  and  adding  paragraph  (b)(4)  to  read 
as  follows: 

§  35.2106    Pttased  or  segmented  treatment 
works. 


(a)  The  grant  agreement  requires  the 
recipient  to  make  the  treatment  works  of 
which  the  phase  or  segment  is  a  part 
operational  and  comply  with  the 
enforceable  requirements  of  the  Act 
according  to  a  schedule  specified  in  the 


grant  agreement  regardless  of  whether 
grant  funding  is  available  for  the 
remaining  phases  and  segments;  and 
(b)  •  •  * 

(2)  The  period  to  complete  the 
building  of  the  treatment  works  will 
cover  three  years  or  more; 

(3)  The  treatment  works  must  be 
phased  or  segmented  to  meet  the 
requirements  of  a  Federal  or  State  court 
order;  or 

(4)  The  treatment  works  is  being 
phased  or  segmented  to  build  only  the 
less-than-secondary  facility  pending  a 
final  decision  on  the  applicant's  request 
for  a  secondary  treatment  requirement 
waiver  under  section  301(h)  of  the  Act 

8.  Section  35.2111  is  revised  to  read  as 
follows: 

8  35.21 1 1    Revised  water  quality 
standards. 

After  December  29, 1984,  no  grant  can 
be  awarded  for  projects  that  discharge 
into  stream  segments  which  have  not,  at 
least  once  since  December  29. 1981.  had 
their  water  quaHty  standards  reviewed 
and  revised  or  new  standards  adopted, 
as  appropriate,  under  section  303(c)  of 
the  Act,  unless: 

(a)  The  State  has  in  good  faith 
submitted  such  water  quality  standards 
and  the  Regional  Administrator  has 
failed  to  act  on  them  within  120  days  of 
receipt; 

(b)  The  grant  assistance  is  for  the 
construction  of  non-discharging  land 
treatment  or  containment  ponds;  or 

(c)  The  grant  assistance  is  a  State 
program  grant  awarded  under  section 
205(g)  or  205(j)  of  the  Act. 

9.  Section  35.2120(b)  is  amended  by 
adding  the  phrase  ".  or  the  rainfall 
induced  total  flow  rate  exceeds  275  gpcd 
during  storm  events."  to  the  first 
sentence  of  the  paragraph.  As  revised. 
paragraph  (b)  reads  as  follows: 

§35.2120    InfUtiatlon/tnftow. 

(b)  Inflow.  If  the  rainfall  induced  peak 
Jnflow  rate  results  or  will  result  in 
chronic  operational  problems  during 
storm  events,  or  the  rainfall-induced 
total  flow  rate  exceeds  275  gpcd  during 
storm  events,  the  applicant  shall 
perform  a  study  of  the  sewer  system  to 
determine  the  quantity  of  excessive 
inflow  and  to  propose  a  rehabilitation 
program  to  eliminate  the  excessive 
inflow.  All  cases  in  which  facilities  are 
planned  for  the  specific  storage  and/or 
treatment  of  inflow  shall  be  subject  to  a 
cost-effectiveness  analysis. 
***** 

10.  Section  8  35.2152  is  amended  by 
adding  paragraph  (c)(3)  to  read  as 
follows: 
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§3&21S2    Fsdaraithar*. 

(c)*  *  • 

(3)  The  uniform  lower  Federal  share 
established  by  the  Governor  does  not 
apply  to  projects  funded  under 
i  35.2024(b). 
•        •        •        •        • 

11.  Appendix  A  of  Subpart  I  is 
amended  by  adding  paragraph  k.  to 
(b)A.l  to  read  as  follows: 

Appendix  A — DeteiminatioD  of 
Allowable  Costs 


(b)  *  *  * 

A.  Costs  Rehted  to  Subagreements 

1.  Allowable  costs  related  to 
8ul>agreements  include: 

•         •        •        •        * 

k.  The  specific  and  unique  costs  of  field 
testing  an  innovative  or  alternative  process 
or  technique,  which  may  include  equipment 
leasing  costs,  personnel  costs,  and  utility 
costs  necessary  for  constructing,  conducting, 
and  reporting  the  results  of  the  field  test 

12.  Appendix  A  of  Subpart  I  is 
amended  by  revising  paragraph  (b) 
A.2.a.  to  read  as  follows: 
Appendix  A — DetenninatioD  of 
Allowable  Costs 


(b)  *  *  • 
A.  CoetM  Related  to  Subagreements 

Z.  Unallowable  costs  related  to 
subagreements  include: 

a.  The  costs  of  architectural  or  engineering 
services  incurred  in  preparing  a  facilities  plan 
and  the  design  drawings  and  specifications 
for  a  project  This  provision  does  not  apply  to 
planning  and  design  costs  incurred  in  the 
modification  or  replacement  of  an  innovative 
or  alternative  project  funded  under 
1 35.2032(c). 

13.  Appendix  A  of  Subpart  I  is 
amended  by  revising  paragraph  (b)A.2.e. 
to  read  as  follows: 
Appendix  A — Determination  of 
Allowable  Costs 


amended  by  adding  paragraph  (b)B.2.b. 
to  reads  as  follows: 
Appendix  A — Determination  of 
Allo«vable  Costs 

(b)  *  *  • 
B.  Mitigation 


2.  Unallowable  costs  include: 


b.  The  cost  of  land  acquired  for  the 
mitigation  of  adverse  environmental  effects 
identified  pursuant  to  an  environmental 
review  under  NEPA. 


(b)*  *  • 

A  Costs  Related  to  Subagreements 
•        *        •        *        • 

2.  Unallowable  costs  related  to 
.  subagreements  include: 

«        •        *        •        * 

(e)  All  Incremental  costs  due  to  the  award 
of  any  subagreements  for  building  significant 
elements  of  the  project  more  than  12  months 
after  the  Step  3  grant  award  or  final  Step  2+3 
approvals  unless  specified  in  the  project 
schedule  approved  by  the  Regional 
Administrator  at  the  time  of  grant  award. 

14.  Appendix  A  of  Subpart  I  is  . 


15.  Appendix  A  of  Subpart  I  is 
amended  by  revising  paragraph  (b)C.2.b. 
to  read  as  follows: 

AnwBdix  A — Determination  of 

Allowable  Costs 

*        •        •        *        • 

(b)  •  *  •  - 

C  Privately  or  Publicly  Owned  Small  and 
Onsite  Systems 

2.  Unallowable  costs  for  small  and  onsite 
systems  include: 

b.  Conveyance  pipes  from  the  house  to  the 
treatment  unit  located  on  user's  property  or 
from  the  house  to  the  property  line  if  the 
treatment  unit  is  not  located  on  that  user's 
property.  * 

16.  Appendix  A  of  Subpart  I  is 
amended  by  revising  paragraphs  (b)D. 
l.b.  and  2.a.  to  read  as  follows: 
Appendix  A — Determination  of 

AllowaUe  Costs 

«        *        *        *        * 

(b) *  •  ' 
D.  Real  Property 

1.  Allowable  costs  for  land  and  rightSHif- 
way  include: 

b.  The  cost  of  complying  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (42  U.S.C.  4621  et  seq.. 
4651  et  seq.).  under  Part  4  of  this  chapter  for 
land  necessary  for  the  building  of  treatment 
works. 
•     .    «        •        •        ♦        . 

2.  Unallowable  costs  for  land  and  rights-of- 
way  include: 

a.  The  costs  of  acquisition  (including 
associated  legal  administrative  and 
engineering  etc.)  of  sewer  rights-of-way, 
waste  treatment  plant  sites  (including  small 
system  sites),  sanitary  landRII  sites  and 
sludge  disposal  areas  except  as  provided  in 
paragraphs  1.  a.  and  b.  of  this  section. 

17.  Paragraphs  (b)E.l.f.(3)  of  Appendix 
A  of  Subpart  I  is  amended  by  revising 
the  words  "septic  tanks"  to  "septage 
tankers"  in  the  first  sentence. 

IB.  Paragraphs  (b)  F.l.  and  F.2. 


introductory  text  of  Appendix  A  of 
Subpart  I  are  amended  by  adding  the 
words  "treatment  works  serving"  before 
"industrial  and  Federal  facilities"  in  the 
first  sentences. 

19.  Section  35.3030  is  revised  to  read 
as  follows: 
§35.3030    Right  of  review  of  Stats 

(a)  Any  construction  grant  application 
or  grantee  who  has  been  adversely 
ejected  by  a  State's  action  or  omission 
may  request  Regional  review  of  such 
action  or  omission,  but  must  first  submit 
a  petition  for  review  to  the  State  agency 
that  made  the  initial  decision.  The  State 
agency  will  make  a  final  decision  in 
accordance  with  procedures  set  forth  in 
the  delegation  agreement.  The  State 
must  provide,  in  writing,  normally 
within  45  days  of  the  date  it  receives  the 
petition,  the  basis  for  its  decision 
regarding  the  disputed  action  or 
omission.  The  final  State  decision  must 
be  labeled  as  such  and,  if  adverse  to  the 
applicant  or  grantee,  must  include  notice 
of  the  right  to  request  Regional  review  of 
the  State  decision  imder  this  section.  A 
State's  failiu«  to  address  the  disputed 
action  or  omission  in  a  timely  fashion,  or 
in  writing,  will  not  preclude  Regional 
review. 

(b)  Requests  for  Regional  review  must 
include: 

(1)  a  copy  of  any  written  State 
decision. 

(2)  a  statement  of  the  amount  in 
dispute, 

(3)  a  description  of  the  issues 
involved,  and 

(4)  a  concise  statement  of  the 
objections  to  the  State  decision. 

The  request  must  be  filed  by 
registered  mail,  return  receipt  requested, 
within  thirty  days  of  the  date  of  the 
State  decision  or  within  a  reasonable 
time  if  the  State  fails  to  respond  in 
writing  to  the  request  for  review. 

(c)  The  Region  shall  determine 
v^ether  the  State's  review  is 
comparable  to  a  dispute  decision 
official's  (DDO)  review  pursuant  to  40 
CFR  Part  30,  Subpart  L.  If  the  State's 
review  is  comparable,  Regional  review  ■ 
of  the  State's  decision  will  be  conducted 
by  the  Regional  Administrator.  If  the 
State's  review  is  not  comparable,  the 
DDO  will  review  the  State's  decision 
and  issue  a  written  decision.  Review  of 
either  a  Regional  Administrator  or  DDO 
decision  may  be  requested  piusuant  to 
Subpart  L 

(Approved  by  the  Office  of  Management  and 
Budget  imder  control  number  204O-009S) 

(FR  Doc.  85-25517  Filed  ll-l-dS:  B.-45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFR  Part  225 

Summer  Food  Service  Program 

AOINCV:  Food  and  Nutrition  Service, 

USD  A. 

action:  Proposed  Rule. 


:  The  Department  proposes  to 
amend  the  regulations  governing  the 
Summer  Food  Service  Program  (SFSP) 
by:  (1)  Revising  the  SFSP  audit 
requirements  to  conform  to  the  Single 
Audit  Act  of  1984,  Office  of 
Management  and  Budget  Circidar  A-128, 
and  the  Department's  Uniform  Federal 
Assistance  Regulations  (7  CFR  Part 
3015):  (2)  limiting  reimbursements  to  one 
meal  per  child  for  each  meal  service; 
and  (3)  making  various  technical  and 
clarifying  amendments.  These  actions 
are  necessary  to  bring  the  SFSFs  audit 
requirements  into  conformance  with 
other  Federal  audit>  requirements,  to 
improve  program  management,  and  to 
clarify  various  aspects  of  the  SFSP 
regulations. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  December  4. 1985. 
AOORCSS:  Comments  should  be 
addressed  to  Mr.  Lou  Pastura,  Chief, 
Policy  and  Program  Development 
Branch.  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  U.S.  Department 
of  Agriculture.  3101  Park  Center  Drive. 
Room  509,  Alexandria,  Virginia  22302. 
FOR  fuhther  mformatwn  contact: 
Mr.  Lou  Pasture  or  Mr.  James  C 
O'Donnell  at  the  above  address  or  by 
telephone  at  (703)  756-362a 
SUPPLEMCNTAirr  MFOfOHATKNC 

Classification 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  not  major  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  miUion;  will  not  cause 
a  major  increase  in  costs  or  prices  for 
Program  participants,  individual 
industries.  Federal  agencies.  State  or 
local  government  agencies  or  geographic 
regions',  and  will  not  have  a  signiHcant 
economic  impact  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets. 

Tliis  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  the  review,  the 
Administrator  of  the  Food  and  Nutrition 


Service  has  certified  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 
the  reporting  and  recordkeeping 
requirements  that  are  included  in  this 
proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  They  are  not 
effective  until  OKffl  approval  has  been 
obtained. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.559  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local  '    - 

officials.  (Cite  7  CFR  3015,  Subpart  V,  48 
FR  29112.  June  24, 1983:  49  FR  22675, 
May  31, 1984:  50  FR  14088,  April  10, 1985. 
as  appropriate,  and  any  subsequent 
notices  that  may  apply.) 

Background 

The  SFSP  is  authorized  by  section  13 
of  the  National  School  Lundi  Act. 
Comprehensive  program  regulations 
were  last  issued  on  February  16, 1982  (47 
FR  6790]  and  implemented  a  number  of 
changes  mandated  by  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L  97-35).  Since  that  time,  annual 
reissuances  of  the  SFSP  regulations 
have  incorporated  clarifying 
amendments  and  technical 
modifications  to  the  program.  This 
year's  reissuance,  which  will  be  used  in 
administering  the  program  in  Fiscal  Year 
1986,  includes  on  changed  resulting  from 
new  statutory  requirements  and  four 
technical  and  clarifying  amendments. 

Statutory  Changes 

In  Pub.  L  98-502,  the  Single  Audit  Act 
(SAA)  of  1984,  Congress  enacted  new 
audit  requirements  for  State  and  local 
governmental  grant  recipients.  In 
conformance  with  Pub.  L  98-502.  the 
Office  of  Management  and  Budget 
(OMB)  has  issued  a  new  circular  (OMB 
Circular  A-128)  defining  the 
responsibilities  of  State  and  local 
government  grant  recipients;  the 
Department  has  followed  suit  and  has 
amended  7  CFR  Part  3015  (50  FR  28759; 
July  16, 1985)  in  order  to  implement  the 
non-discretionary  changes  to  grantee 
audit  requirements. 

OMB  circulars  have  generally 
mandated  organization-wide  audits 
(OWAs)  for  all  public  and  private 
nonprofit  organizations  participating  in 
Federal  programs.  OMB  previously 
granted  an  exemption  to  this 
requirement  for  all  Child  Nutrition 
Programs  grant  recipients  which 
annually  receive  less  than  $25,000  in 


Federal  funds.  The  SAA  also  exempts 
State  and  local  governments  which 
annually  receive  less  than  $25,000  in 
Federal  assistance  from  compliance 
with  the  SAA  and  other  Federal  audit 
requirements.  Such  organizations  are  to 
be  governed  by  audit  requirements  . 
prescribed  by  State  or  local  law  or 
regulation. 

The  Department  also  wishes  to  clarify 
several  aspects  of  an  OWA.  Fint  an 
OWA  must  cover  the  organization's 
entire  operations.  The  ptirpose  of  an 
OWA  is  to  test  the  overall  integrity  of 
an  organization's  accounting  practices. 
Therefore,  all  sources  of  a  sponsor's 
funding  must  be  subject  to  audit  so  that 
the  audit  provides  a  valid  examination 
of  the  organization's  entire  accounting 
system.  Secondly,  sponsors  receiving 
Federal  funds  are  subject  to  OWAs  even 
if  there  is  only  one  source  of  funding. 
The  intent  of  OWAs  is  to  provide 
information  about  the  intc^fy  of  the 
organization's  accounting  system 
without  the  duplication  and  inefficiency 
resulting  from  separate,  program- 
specific  audits.  If  the  total  grant  is 
provided  by  a  single  source  (e.g.,  the 
SFSP),  the  sponsor  is  still  responsible  for 
arranging  and  paying  for  the  audit. 
Finally,  die  failure  of  a  sponsor  to  have 
an  OWA  may  residt  in  their  termination 
from  the  SFSP.  The  State  agency  would 
need  to  consider  the  Individual 
circumstances  and  determine 
appropriate  action  on  a  case-by-case 
basis. 

Clarifying  Amendments 

The  Department  also  wishes  to  revise 
or  clarify  four  other  areas  of  the  current 
SFSP  regulations. 

L  Claims  for  Seconds  and  Disallowed 
Meals 

The  Department  proposes  to  make 
two  related  changes  to  improve  program 
management  and  the  use  of  Federal 
resources.  The  first  of  these  changes 
would  end  the  practice  of  allowing 
sponsors  to  claim  the  cost  of  some 
disallowed  meals  as  "operating  costs." 
The  second  change  would  disallow 
sponsor  claims  for  "seconds"  served  to 
participating  children. 

Currently.  S  225.11(c)(4)  gives  States 
the  discretion  to  allow  sponsors  to  claim 
the  costs  of  some  disallowed  meals  as 
"operating  costs."  The  rationale  for  this 
provision  was  to  avoid  penalizing 
efficient  sponsors  with  a  low  level  of 
meal  disallowances.  The  preamble  to 
the  SFSP  regidations  published  on 
January  31. 1981  (46  FR  6266)  stated  that, 
"The  Department  recognizes  that  to  a 
small  extent  disallowances  may  be 
imavoidable  .  .  .  ."  The  number  of 
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disallowed  meals  which  could  be 
reimbursed  under  this  procedure  was 
limited  by  a  site's  approved  level  of 
meal  service,  if  one  was  required  by 
§  225.7(j).  and  by  i  225.13(e).  which 
requires  sponsors  to  plan  meal  service 
"with  the  objective  of  providing  only 
one  meal  per  child  .  .  .  ." 

The  Department  feels  that  it  is  now 
appropriate  to  establish  more  rigorous 
requirements  for  meal  reimbursements. 
Since  the  publication  of  the  1981 
regulations,  Congress  enacted  Pub.  L 
97-35,  the  Omnibus  Budget  and 
Reconciliation  Act  (OBRA)  of  1981.  This 
law  restricted  SFSP  sponsorship  to 
school  food  authorities,  governmental 
entities,  and  nonprofit  private 
residential  camps.  Hiese  sponsors  are 
capable  of  handling  unexpected 
fluctuations  in  participation  and 
providing  only  one  meal  per  child  at 
each  meal  service.  In  addition, 
§  225.8(a)(1)  of  the  regulations  requires 
that  sponsors  have  the  means  to  store 
and  refrigerate  leftover  meals  until  the 
next  day  and  to  adjust  the  number  of 
meals  delivered  to  conform  to  daily 
attendance.  It  follows  that  sponsors 
meeting  these  requirements  should  be 
able  to  avoid  meal  disallowances  due  to 
excess  meals.  Finally,  eligible  sponsors 
should  also  be  capable  of  avoiding 
disallowances  for  meal  pattern 
violations  by  enforcing  the  terms  of  their 
food  service  management  contracts  as 
set  forth  in  §  225.16(e)(4). 

A  similar  logic  argues  for 
discontinuing  sponsor  claims  for 
"seconds."  Currently,  seconds  may  be 
claimed  for  reimbursement  if  the 
sponsor  has  planned  its  meal  service 
with  the  objective  of  providing  only  one 
meal  per  cWld  at  each  meal  service. 
Again,  sponsors  meeting  the 
requirements  for  participation  should  be 
able  to  store  leftover  meals  and  serve 
them  the  following  day  or  adjust  their 
meal  orders  in  time  to  avoid  leftovers. 

These  limitations  on  meal  claims  will 
promote  more  accurate  meal  ordering  by 
sponsors  and  improve  sponsor  and  State 
review  of  participation  records.  The 
Department,  therefore,  proposes  to 
revise  §S  225.11(c)(4)  and  225.19{d}  to 
eliminate  the  claiming  of  disallowed 
meals  as  operating  costs  and  seconds. 

II.  Approved  Level  of  Meal  Service 

Section  225.11(e)  includes  language 
which  is  inconsistent  with  §225.7{i)  and 
§  225.13(e)(3)  in  regard  to  approved 
levels  of  meal  service.  The  Department 
proposes  to  revise  S  225.11(e)  to  clarify 
that  a  State  agency  must  limit  a 
sponsor's  payments  to  those  warranted 
by  each  site's  approved  level  of  meal 
service. 


in.  "Scope  Reports" 

The  Department  proposes  to  delete 
i  225.10(b).  The  implementation  of  the 
60/90  day  reporting  requirements  means 
that  States  are  now  submitting  the  same 
data  to  the  Department  on  the  FNS-418. 
The  Department  now  assembles  these 
data  and  prepares  the  annual  scope 
report. 

IV.  Sponsor  Eligibility 

Section  225.18(b)  of  the  regulations 
states  that  "[n]o  applicant  sponsor  shall 
be  eligible  to  participate  in  the  program 
unless  it  .  .  .  (8)  [i]f  a  summer  school  is 
open  to  serve  children  in  addition  to 
those  enrolled  in  the  accredited  school 
program  .  .  .  ."  The  intent  of  the 
regulation  was  to  clarify  when  a  summer 
school  would  be  eligible  to  participate  in 
the  SFSP,  as  opposed  to  the  National 
School  Lunch  Program  (NSLP).  A 
summer  school  which  provided  meals 
only  to  children  enrolled  in  school 
would  be  eligible  to  participate  in  the 
NSLP,  but  not  the  SFSP;  a  summer 
school  providing  meals  both  to  enrolled 
students  and  to  other  children  could 
participate  in  the  SFSP. 

As  written,  {  225.18(b)  of  the 
regulation  does  not  address  the  case  of 
a  School  Food  Authority  (SFA)  which 
sponsored  the  SFSP  and  made  meals 
available  in  some,  but  not  all,  of  its 
individual  schools.  In  such  a  case,  all  of 
the  sponsor's  schools  would  not  be 
"open  to  serve  children  in  addition  to 
those  enrolled  in  the  accredited  school 
program  .  .  .  ."  The  intent  of  the 
regulation  is  to  specify  that,  if  one  or 
more  of  the  SFA's  sites  (schools)  was 
closed  or  provided  meals  only  to 
enrolled  children,  those  sites  would  not 
be  eUgible  for  SFSP  reimbursements.  : 
However,  the  SFA  could  sponsor  the 
program  at  other  schools  that  met  the 
requirements  of  §225.18(b)(8).  The  same 
approach  would  be  taken  when  a  unit  of 
counfy  government  sponsored  the  SFSP 
at  several  parks  and  several  schools. 
There  is  no  requirement  that  all  of  the 
county's  parks  and/or  schools  be  open 
during  the  summer  months  for  the  unit  of 
government  to  sponsor  the  program. 

To  clarify  this  point,  the  Department 
is  proposing  to  divide  §  225.18(b)  into 
two  paragraphs  and  to  revise  the 
wording  of  {  225.18(b)(7H9),  which  now 
becomes  §  225.18(c)(l)-(3). 

List  of  Subjects  in  7  CFR  Part  225 

Food  assistance  programs,  Crant 
programs— Health  Infants  and  children. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  Part  225  as 
follows: 


PART  225— [AMENDED] 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Authority:  Sees.  803,  807.  806,  816  and  817, 
Pub.  L  97-35,  Sees.  203  and  208.  Pub.  L  »- 
499.  Sees.  5,  7.  la  Pub.  L  95-627.  95  Stat.  3603 
(42  U.S.C  1771):  Sec  2,  Pub.  L  95-166, 91  Stat. 
1325  (42  U.S.C  1761):  Sec.  7.  Pub.  L  91-248. 84 
Stat.  211  (42  U.S.C  1859a).  unjeu  otherwise 
noted. 

2.  In  {  225.7.  the  last  sentence  of 
paragraph  (j)(5)  is  revised  to  read  as 
follows: 

S  225.7    Stat*  agsncy  rMponsibUtti**. 

0)  *  *  • 

(5)  *  *  *  The  sponsor  shall  adjust 
meal  orders  to  comply  with  Section 
225.19(d),  which  requires  that  only  one 
meal  per  child  be  claimed  at  each  meal 
service. 


§225J    [Am«Mtod] 

3.  In  S  225.8,  paragraph  (a)(8)  is 
amended  by  changing  the  words 
"Section  225.18(b)(9)"  to  read  "Section 
225.18(c)(3)". 

§225.10    [AmendMl] 

4.  In  S  225.10.  paragraph  (b)  is 
removed  and  paragraphs  (c),  (d).  and  (e) 
are  redesignated  as  paragraphs  (b),  (c). 
and  (d),  respectively. 

5.  In  5  225.11: 

a.  Paragraph  (c)(4)  is  amended  by 
changing  the  words  "Section  225.10(c)" 
to  read  "Section  225.10(b)"  and  by 
removing  the  fourth  and  fifth  sentencA, 

b.  Paragraph  (d)  is  removed. 

c  Paragraph  (e)  is  redesignated  as 
paragraph  (d)  and  is  amended  by 
revising  the  second  sentence.  The 
revision  specified  above  reads  as 
follows: 

§  225.1 1    Program  Payments  (AmendedL 

•        *        *        *        • 

(d)  *  *  *  In  reviewing  a  sponsor's 
claim,  the  State  agency  shall  limit 
payments  to  the  sponsor  according  to 
actual  meals  served,  not  to  exceed  each 
site's  approved  level  of  meal  service. 

6.  In  §  225.12,  paragraph  (a)  is 
amended  by  removing  the  first  sentence 
and  replacing  it  with  two  new  sentences 
to  read  as  follows: 

§  225.12    Audit  and  management 
•vakMtion. 

(a)  Audits.  State  agencies  shall 
arrange  for  audits  of  their  own 
operations  to  be  conducted  in 
accordance  with  Office  of  Management 
and  Budget  Circular  A-128  and  the 
Department's  Uniform  Federal 
Assistance  Regulations  (7  CFR  Part 
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3015).  Unless  otherwise  exempt. 
sponsors  shall  arrange  for  audits  to  be 
conducted  in  accordance  with  Office  of 
Management  and  Budget  CSrcular  A-128 
or  A-110.  as  applicable,  and  the 
Department's  Uniform  Federal 
Assistance  Regulations  (7  CFR  Part 
3015).*  •  * 

7.  In  §225.13: 

a.  Paragraph  (c)(4)(iv)  is  amended  by 
removing  the  word  "simultaneoos'*. 

b.  Paragraph  (eKl)  i«  revised. 

The  revision  specified  above  reads  as 
follows: 

§225.13    Corractlv*  action  proceduTM 
[AmMMtadj. 

(e)  MeaJ  disaUomrances,  (1)  If  the 
State  agency  determines  that  a  sponsor 
has  seived  more  tlian  one  meal  per  child 
at  each  meal  service,  all  meals  in  excess 
of  this  level  shall  be  disallowed. 


§22S.1«    (AioMidMa 

a  In  §  225.16.  paragraph  (c)(8)  is 
amended  by  changing  the  words 
"Section  225.10(e)"  to  read  "Sectioa 
225.10(d)". 

9.  In  S  225.18: 

a.  Paragraphs  (bK7)-(9)  are  removed. 

b.  Piragraphi  (c).  (d).  (e).  (f).  (g).  (h). 
aod  (i)  are  redesignated  (d).  (e).  (f).  (g). 
(h),  (i).  and  (j).  respectively,  and  a  new 
paragraph  (c).  "Special  Circumstances", 
is  added. 

Tlie  additioa  specified  above  reads  •» 
follows: 


§22S.1S    Requireinentsi 
Participation. 


(c)  Specidt  Circumstances.  (1)  If  the 
sponsor  is  not  a  camp,  it  shall  provide 
documentation  that  its  food  service  will 
serve  children  from  an  area  in  which 
poor  economic  conditions  exist,  as 
defmed  in  9  225.2.  If  the  sponsor  is  a 
camp,  it  shall  certify  that  it  will  collect 
information  on  participants'  family  size 
and  income  to  support  the  sponsor's 
claim  for  reimbursement 

(2)  If  the  sponsor  administers  the 
program  at  sites  at  which  summer 
school  is  in  session,  the  sponsor  may 
offer  the  program  only  at  sites  whi(^ 
make  meals  available  to  children 
enrolled  in  summer  school  and  afl 
children  in  the  area  served  by  Ae  site. 

(S)  Sponsors  which  are  units  of  local 
municipal,  county  or  State  governments 
shall  be  approved  to  administer  the 
program  only  at  sites  over  which  the 
sponsor  has  direct  operational  control 
Sudt  opeational  control  means  that  the 
sponsor  ^all  be  responsible  for  (i) 
managing  site  staff,  including  *och  areas 
as  hiring,  terminating  and  determining 
conditions  of  employment  for  site  staff; 
and  (ii)  exoxasing  management  control 
over  program  operations  at  sites 
thitn^^oHt  the  period  of  program 
participation  by  performing  the 
functions  specified  in  i  225.19. 
•        •        •        •        • 

10.  In  S  225.19.  paragraph  (d)  is 
amended  by: 
a.  Revising  the  first  five  sentences. 


b.  Removing  the  sixth,  seventh,  and 
eighth  sentences. 
The  revisions  specified  above  read  as 

follows: 

S22$.1t    Operational  raaponatttUltiMOl 
sponsors. 

(d)  in  order  to  receive  Federal 
reimbursement  for  all  meals  served, 
sponsors  shall  plan  for  and  prepare  or 
order  meals  on  the  basis  of  participation 
trends,  consistent  with  the  requirement 
to  provide  only  one  meal  per  child  at 
each  meal  service.  The  sponsor  shall 
make  any  adjustments  necessary  to 
comply  with  tiiis  requirement  by  closely 
monitoring  its  sites'  meal  service.  For 
sites  wfaicfa  have  approved  levels  of 
meal  service  established  in  accordance 
with  §  225.7(j).  the  sponsor  shall  adjust 
the  number  of  meals  ordered  or 
prepared  to  comply  with  this 
requirement  whenever  the  number  of 
children  attending  the  site  is  below  the 
approved  level  In  no  case  shall  the 
sponsor  receive  Federal  reimbursement 
for  meals  ordered  or  prepared  in  excess 
of  the  site's  approved  level  Records  of   ! 
participation  and  of  preparation  or 
ordNing  of  meals  shall  be  maintained  to 
demonstrate  compliance  with  this 
requirement 
•        *        •        *        • 

Dated:  October  31. 198S. 
Robert  E.  Laaio, 
Administrator. 
(FR  Doc.  65-26382  Filed  11-1-8S:  8:58  am] 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  November  1,  1985 
Continuation  of  Iran  Emergency 


On  November  14, 1979,  by  Executive  Order  No,  12170.  the  President  declared  a 
national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  situation  in  Iran. 
Notices  of  the  continuation  of  this  national  emergency  were  transmitted  by  the 
President  to  the  Congress  and  the  Federal  Reg^ter  on  November  12,  1980, 
November  12,  1981.  November  8,  1982.  November  4,  1983,  and  November  7, 
1984.  Because  our  relations  with  Iran  have  not  yet  returned  to  normal  and  the 
process  of  implementing  the  January  19,  1981,  agreements  with  Iran  is  still 
underway,  the  national  emergency  declared  on  November  14,  1979,  must 
continue  in  effect  beyond  November  14. 1985.  Therefore,  in  accordance  with 
Section  202(d)  of  tiie  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am 
continuing  the  national  emergency  with  respect  to  Iran.  This  notice  shall  be 
published  in  the  Federal  Register  and  transmitted  to  the  Congress. 


(FR  Doc.  85-26504 
Filed  11-1-tS;  4:19  pm] 
BiUing  code  3195-01^4 


THE  WHITE  HOUSE. 
November  1,  1985. 


a 


ctvaaQx^ 


\  ci-^utt^^^ 


Editorial  note:  For  the  text  of  the  President's  message  to  Congress,  dated  Nov.  1.  on  the 
continuation  of  the  Iran  emergency,  see  the  Weekly  Compilation  of  Presidential  Doaiwentt  fvoL 
21.  p.  1335). 
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Rules  and  Regutations 


Federal  Regbter 
VoL  sa  No.  2M 

Tuesday.  November  S.  IMS 


This  secbon  of  the  FEDERAL  REGISTER 
contains  lagutatofy  documants  having 
gerwfal  applicability  and  tegil  eMact  most 
of  wMch  are  keyed  to  and  codiiad  in 
the  Code  of  Federal  Reguialions,  wticb  ia 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  CkxJe  of  Federal  F)eguiat>or»  is  sold 
by  ttie  Superintendent  ol  Documents. 
Prices  of  new  books  are  listed  in  the 
first  PEDERAL  REGISTER  iesue  of  each 

DEPARTMENT  OF  AGRICULTURE 

F«d«ral  Crop  Insurance  Corporation 

7  CFR  Parte  404, 405,  and  408 
[Docket  No.  2722S] 

Apple  Crop  Insurance  Regtdatlons 

Convction 

In  FR  Doc  85-25719.  beginning  on 
page  43652  in  the  issue  dl  Tuesday, 
October  29, 1985,  make  the  foUovwing 
correction: 

On  page  43652,  second  column,  the 
EFFECTIVE  OATE  should  read  "October 
29. 1985." 

BtLLINQ  CODE  1S0S-01-M 

7  CFR  Part  442 

[Amdt  P«e.  3;  Doe.  No.  2996^ 

Prevented  PfanMn§  Crop  Insorance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMART:  The  Federal  Crop  Instirance 
Corporation  (FCIC)  hereby  amends  tfre 
Prevented  {^anting  Crop  faisurance 
Regulations  (7  CFR  442.7],  effective  for 
the  1988  and  succeeding  crop  years.  The 
intended  effect  of  this  rule  is  to:  [1) 
Remove  the  Premium  Adjustment  Table; 
(2)  change  the  method  of  computing 
indemnities  when  acreage  or  share  is 
underreported;  (3)  remove  the  provision 
for  transfer  of  rnsorance  experience 
based  on  premitmi  adjustments  from  one 
contract  to  another  [4)  add  definitions 
of  "ASCS"  and  "Loss  Ratio":  and  (5J 
redefine  "County"  to  clarify  when  InnH 
located  outside  the  county  will  be 
included,  in  the  county.  The  authority  Cor 
the!  pconralgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amentfed. 


EFFECTIVE  l>ATB:  November  1. 1985. 
FOR  FURTHEB  INFOMIATION  COHTACr. 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Depaftraoit 
of  Agriculture,  Wasfaii^gton,  D.C.,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMMTION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1,1990. 

Menitt  W.  Sprague,  Manager,  FCIC, 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  mai<H'  rule  as  defined 
by  Executive  Oder  No.  12291  because  it 
win  not  result  in:  (a]  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  otho' 
persons. 

This  action  is  exempt  from  die 
provisions  of  the  Regulatory  FlexibiKty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provnions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015.  Subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quahty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed 

Other  than  minor  changes  in  language 
aad  fbrmat.  the  principal  changes  in  the 
preveited  planting  policy  ate: 

1.  Section  5. — Remove  thePremiam 
Ad^astment  Table.  FCIC  is  moving 
toward  placing  aB  crops  on  an  actual 


production  history  (AJ^  basis.  Since 
the  insured  with  a  good  prodocticm  and 
loss  history  derives  the  benefit  undn 
that  ccHicept  by  the  increase  in  the 
guarantee,  die  premium  adjustment 
table,  (which  reduced  the  premium  for 
good  loss  history  and  increased  the 
premium  for  poor  loss  history]  was  no 
longer  appUcable.  FCIC  is  therefore 
deleting  the  premium  adjustment  table 
fix)m  the  prevented  planting  insurance 
policy  so  to  maintain  consistency  with 
other  corporation  pohdes.  bisoeds  widi 
good  loss  experience  who  are  now 
receiving  a  premium  discount  are 
protected  since  they  will  retain  any 
discoimt  imder  the  presoit  schedule 
through  the  1990  crop  year,  or  until  their 
loss  »cperience  causes  tbera  to  lose  the 
advantage,  whichever  is  eariier. 

Remove  the  provisions  for  the  transfer 
of  insurance  experience  and  for 
premium  computation  when  insurance 
has  not  been  continuous.  Deletion  of  the 
Premium  Adjustment  Table  eliminates 
the  need  for  these  provisions. 

2.  Section  9.d — Change  the  method  of 
computing  indemnities  when  acres  are 
underreported.  This  change  will  reduce 
the  complexity  of  calculations. 

3.  Section  17. — Add  definitions  of 
"ASCS" and  "Loss  ratio".  Amend  the 
"County"  definition  to  clarify  when  land 
located  outside  the  county  is  deemed  to 
be  HI  the  county.  Amend  the  "Unit" 
definition  to  be  consistent  with  other 
crop  policies. 

On  Monday.  September  9. 1985,  FCFC 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  at  50 
FR  38597,  amending  die  Prevented 
Planting  Crop  Insurance  Regulations  (7 
CFR  Part  442],  effective  for  die  1986  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  subaait  written 
comnents  on  the  proposed  rale,  bat 
none  were  received. 

Changes  in  the  Prevented  Pfantiog 
Crop  Losurance  Policy  must  be  oo  file  in 
the  county  office  by  October  31, 1986. 
Therefore,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days  fit)m  the  date  of  publication  in  the 
Federal  Register.  With  the  exception  of 
minor  changes  in  language  and  format 
the  proposed  rule,  amended  as  outlined 
above,  is  hereby  adopted 

List  of  Subjects  fai  7  CFR  Part  442 

Crop  insurance.  Prevented  planthig. 
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HnalRuIe 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Prevented  Planting 
Crop  Insurance  Regulations  (7  CFR  Part 
442),  effective  for  the  1986  and 
succeeding  crop  years  as  follows: 

1.  The  Authority  Citation  for  7  CFR 
Part  442  continues  to  read  as  follows: 

AndMrity:  Sees.  SOB,  516,  Pub.  L  75-43a  52 
Stat  73. 77.  as  amended  (7  U.S.C  1506. 1516). 

PART  442— {AMENDED] 

2. 7  CFR  442.7(d)  is  revised  to  read  as 
follows: 

S442.7    Thaappacationandpoiicy. 

(d)  The  application  for  the  1988  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  40a38]  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Prevented 
Planting  Crop  Insurance  Policy  for  the 
1986  and  succeeding  crop  years  are  as 
follows: 

DEPAKTMENT  OF  AGRICULTURE 

Fadaral  Crop  bHoniKa  Coqioratiaa 

Prevented  Planting  Crop  Insurance  Policy 

(This  is  ■  continuoua  contract  Refer  to 
SectioalS.) 

AGREEMENT  TO  INSURE:  We  wiU 
provide  the  instnoce  described  in  this  policy 
in  ratum  for  the  praniain  and  your 
compliance  with  all  applicable  provisions. 

Thraagfaont  this  pobcy,  "you"  and  "your" 
refer  to  the  insured  abown  on  the  accepted 
Application  and  "wa."  "na."  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditiona 

1.  Causes  of  Losa. 

a.  Tbe  insurance  provided  is  against  the 
unavoidable  prevention  of  planting  insured 
acreage  during  the  insurance  period  due  to 
excessive  moisture  ccoditions  occurring 
within  the  insurance  period,  unless  this  cause 
is  excepted,  exdnded.  or  limited  by  the 
actuarial  table. 

b.  We  will  not  cover  any  prevention  of 
planting  due  to: 

(1)  Tbe  neglect  mismanagement  or 
wrongdoing  of  you.  any  member  of  your 
bottsdiold.  your  tenanta.  or  employees: 

(2)  the  (aihire  to  follow  reco^iized  good 
farming  practicea; 

(3)  thie  impoundment  of  water  by  any 
govenraentaL  public,  or  private  dam  or 
reservoir  profect  or 

(4)  the  failure  to  plant  inaured  acreage  due 
to  a  canae  other  than  exceaaive  moisture. 

2.  Acreage  and  Share  Insured. 

a.  The  acreage  inaorad  for  each  crop  year 
wiU  be  the  cultivated  acreage  intended  for 
planting  in  which  you  have  a  share,  as 
reported  by  yon  or  ss  determined  by  us. 


whichever  we  elect  and  for  which  an  amount 
of  insurance  and  premium  rate  are  provided 
by  the  actuarial  table. 

b.  The  insured  share  will  be  yoor  share  as 
landlord,  ownerK)perator.  or  tenant  in  the 
insured  prevented  planting  at  the  time 
insurance  attaches. 

c  "Cultivated  acreage  intended  for 
planting"  means  land  that  was  ready  or, 
except  for  excessive  moisture  could  have 
been  made  ready,  for  planting,  but  does  not 
include  land: 

(1)  On  which  a  perennial  forage  crop  is 
being  grown  or  on  which  a  crop  was  planted 
prior  to  the  acreage  reporting  date; 

(2)  on  which  a  prevented  planting 
indemnity  was  claimed  the  prior  crop  year  if 
such  land  was  not  worked  by  October  31  of 
the  prior  year  or 

(3)  which  waa  not  or  would  not  have  been 
planted  to  comply  with  any  other  United 
States  Department  of  Agriculture  or  state 
programs  or  for  any  other  reason. 

3.  Report  of  Acreage  and  Share. 
You  must  report  on  our  form: 

a.  all  the  cultivated  acreage  intended  for 
planting  in  the  county  in  which  you  have  a 
share:  and 

b.  your  share  at  the  time  of  reporting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  insurable  acreage 
in  the  county.  This  report  must  be  submitted 
annually  on  or  before  January  31.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  tbe 
insured  acreage  and  share  or  we  may  deny 
liability  on  any  unit  Any  report  submitted  by 
you  may  be  revised  only  upon  otir  approvai 

4.  Amounts  of  Insurance  and  Coverage 
Levels. 

a.  The  amounts  of  insurance  and  coverage 
levels  are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c  You  may  change  the  amount  of  insurance 
and  coverage  level  on  or  before  the  closing 
date  for  submitting  applications  for  the  crop 
year  as  established  b^  the  actuarial  table. 

5.  Annual  Premium. 

a.  The  annual  premfum  Is  earned  and 
payable  on  tbe  date  inaurance  attaches.  The 
amount  is  computed  by  multiplying  the 
amount  of  insurance  times  the  premium  rate, 
times  the  insured  acreage,  times  the  coverage 
level  times  your  share  on  the  date  insurance 
attadies. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1%%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
firat  day  of  the  month  following  the  firat 
premium  billing  date. 

c  If  you  are  eligible  for  a  premium 
reduction  in  excesa  of  5  percent  based  on 
your  Insuring  experience  through  the  1064 
crop  year  under  the  terma  of  the  experience 
table  contained  in  the  prevented  planting 
policy  in  effect  for  the  1985  crop  year,  you 
will  continue  to  receive  the  benefit  of  that 
reduction  subject  to  tbe  following  conditions: 

(1)  No  premium  reducttoo  will  be  retained 
after  the  1900  crop  year, 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experiencr. 


(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  19S5  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  Debt 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriailture  or  its  Agencies. 

7.  Insurance  Period. 

Insurance  attaches  March  5  of  the  crop 
year  and  enda  at  the  earliest  of: 

a.  Planting  of  the  acreage;  or 

b.  The  prevented  planting  date. 

8.  Notice  of  Damage  or  Loss. 

a.  If  you  are  going  to  claim  an  indemnity  on 
any  unit  we  must  be  given  notice  not  later 
than  5  days  after  the  prevented  planting  date. 

b.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  0. 

9.  Claim  for  Indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  prevented  planting  date. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  that  any  prevention  of 
planting  on  the  unit  was  directly  caused  by 
excessive  moisture  during  the  insurance 
period  for  the  crop  year  for  which  the 
indemnity  is  claimed:  and 

(2]  Furnish  all  information  we  reqtrire 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  times 
the  coverage  level,  times  the  amount  of 
insurance; 

(2)  Subtracting  therefrom  the  amount 
obtained  by  multiplying  the  spring-planted 
acreage,  plus  any  acreage  intended  for 
planting  from  which  a  forage  crop  is 
harvested,  plus  any  acreage  which  could 
have  been  planted,  times  the  amotmt  of 
insurance:  and 

(3)  Multiplying  this  result  by  your  ahare. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  amount  of  insurance  on  the  unit 
will  be  computed  on  the  information  you 
reported  but  the  premium  will  be  changed  in 
accordance  with  the  actual  amount 
determined  to  be  due. 

e.  You  must  not  sbandon  any  acreage  to  us. 

f.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  lSOe(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you.  i 

g.  We  have  a  policy  for  paying  your  ' 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  ua.  We  will,  in  no  Instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
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disapprove  Micb  claim.  Wa  will,  however, 
pay  stnple  interest  compntsd  on  the  mt 
indemnity  ultimately  found  to  be  due  by  ue  or 
by  a  final  jud^ent  from  and  including  the 
Slst  day  after  the  date  yon  sign,  date,  and 
submit  to  us  the  properly  completed  clafan  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  outerial 
necessary  for  the  compotatiaa  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
esUblished  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Diaputes  Act 
of  1978  (41  U.&C.  nn  and  pvbliahed  semi- 
annually in  the  Fedard  Ka^er  on  or  about 
lanuaiy  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  wiU  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

h.  If  you  die,  disappeer,  or  are  judiciaQy 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  date  insurance  attaches 
for  any  crop  year,  any  indemnity  will  be  paid 
to  the  person(s)  determined  to  be  beneficially 
entitled  thereto. 

10.  Concealment  or  Fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liabihfy  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  Ri^t  to  Indemnity  on 
Insured  Share. 

If  you  tranefier  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  coDect 
the  premium  from  eiAer  yon  or  jroar 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  Indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  aasignee 
will  have  the  ri^t  to  sulwit  the  loss  noticea 
and  forms  required  by  the  contract 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  yoH  may  be  able  to  recover  all  or  a 
part  of  your  loss  frc»n  someone  other  than  us, 
you  most  do  all  you  can  to  preserve  any  such 
right  If  we  pay  you  for  your  lose,  then  your 
right  of  recovery  will  at  o»ir  option  belong  to 
us.  If  we  rc-aover  more  Aan  we  paid  you  phis 
our  expenses,  the  excess  will  be  paid  to  yoo. 

14.  Records  and  Access  to  Farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  insured,  uninsured  and 
planted  acreage  in  your  farming  operation. 
Any  person  designated  by  us  will  have 
access  to  sack  records  and  the  farm  for 
purposes  related  to  the  contract 

15.  Life  of  Contract:  CancellatioD  and 
Termination. 

a.  This  contract  will  be  in  effect  for  tha 
crop  year  speciHed  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  mtless 
canceled  or  tstminatBd  as  provided  in  Ate 
section.  .     .  


b.  This  contract  may  be  canceled  by  either 
yoK  or  OS  for  any  aacosedbig  crop  year  t^ 
giving  wiMsB  notice  on  or  before  the 
cancellatiaB  data  preoadfag  sacfa  cnp  year. 

c.  This  opBtract  wiD  tanainata  aa  to  any 
crop  year  if  aay  amount  due  us  on  this  oc  any 
other  contract  with  you  is  not  paid  on  or 
before  the  tannination  date  preceifing  nicfa 
crop  year  for  (he  ooBtrad  on  which  die 
amoont  ia  diw.llia  data  at  payment  of  the 
amount  das  if  dsdoctad  {ram: 

(1)  An  indemnity,  wiU  be  the  date  you  mgn 
such  claim;  oc 

(2)  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture,  will  be  the  date 
both  such  other  peynent  and  setoff  are 
approved. 

d.  The  cancellatioa  and  termination  dates 
are  January  31. 

e.  If  you  die  or  are  judicially  declared 
incompetent  or  if  you  are  an  entity  other 
than  an  individual  and  sndi  entity  is 
dissolved,  the  contract  will  terminate  aa  of 
the  date  of  death,  (utficiad  daclaratioB,  ar 
disaotutian.  If  sach  event  occuis  after 
inauranca  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  dirotigb  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  wffl 
diaaolve  the  partnership  onlesa  the 
partnership  agreement  providaa  otherwise.  If 
two  or  more  persons  having  a  Joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

f.  The  contract  will  terminate  if  no  premium 
is  earned  for  5  consecutive  years. 

16.  Contract  Changes. 

We  may  change  any  terras  and  provisions 
of  the  contract  from  year  to  year.  U  your 
amoont  of  insurance  is  no  knigcr  oSsrad.  tha 
actuarial  table  will  provide  ^  amount  of 
insurance  which  you  are  deemed  to  have 
elected.  AH  contract  changes  will  be 
available  at  yom'  service  office  by  October  31 
preceding  the  canceDation  date.  Acceptance 
of  any  change  will  be  conclusively  presomed 
in  the  absence  of  notice  from  you  to  cancel 
the  contract 

17.  Meaning  of  Terms. 

For  the  purposes  of  prevented  planting  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  whidi  are  available  for  pabhc 
inspection  in  your  service  office,  and  which 
show  the  amounts  of  insurance,  coverage 
levels,  premium  rates,  insurable  and 
unisurable  acreage,  and  related  information 
reganhng  prevented  planting  insurance  in  the 
country. 

b.  "ASCS"  means  the  Agricultiiral 
Stabilization  and  Conservation  Service  at  the 
United  States  Deportment  of  Agriculture. 

c  "County"  means  the  county  shown  on 
the  application  and  any: 

(1)  Additional  land  located  in  a  local 
producing  area  bordering  on  thecounty  as 
shown  by  the  actuarial  table;  and 

(2)  Land  idaniffiad  by  an  ASCS  form  serial 
number  for  the  coon^  bnlphysleally  located 
in  another  county. 

d.  "Crop  year"  means  the  period  within 
which  the  crops  to  beplantcdare  normaDy 
planted  and  will  be  designated  by  the 
calendar  year  in  wdridi  tte  crops  are 
norraaBy  planted.  .     .  ,    .      ■ 


e.  "Insurable  acreage'*  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  tfie  aetnarial  taMe. 

f.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  ua. 

g.  "Loss  ratio"  means  tba  ratio  of  indemnity 
to  premium. 

h.  "Parson '  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust  or  other  legal  entity,  and  wherever 
applicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thareoL 

L  "Prevented  planting  date"  means  the 
latest  date  established  by  tha  crop  actuarial 
tables  that  we  will  insure  any  spring-planted 
crop  in  the  county,  except  tobacco.  This  date 
includes  any  extended  date  or  final  date 
offered  nnder  any  late  planting  agreement 
option. 

j.  "Service  office"  means  the  office 
SCTvidng  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  yoa  or 
designated  by  us. 

k.  "Spring-Wanted  acreage'  means  the 
insured  acreage; 

(1)  Planted  to  my  axtp  during  the 
insurance  period;  or 

(2)  which  coald  have  been  planted  daring 
the  insurance  period  to  a  crop  nonnaUy 
included  ia  your  farming  operation  or  shown 
in  the  actuarial  table  as  suitable  for 
production  in  the  county. 

L  Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  crop(s) 
or  a  share  of  the  proceeds  nieieuom. 

m.  "Unir  me^  aO  insmabte  acreage  in 
the  county  which  yoa  intend  to  plant 

(1)  in  a^icfa  yoo  hov*  a  100  percent  ahare; 
or 

(2)  vibkii  ia  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cask,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  prevented  planting  on  soch  land 
win  be  considered  as  owned  by  the  lessee. 
Units  win  be  ifotemrined  when  Ae  acreage  is 
reported.  Errors  in  reporting  such  units  may 
be  corrected  by  us  when  adjusting  a  loss.  We 
may  consider  aiqf  acreage  and  share  theteaf 
reported  by  or  for  your  spouse  or  child  or  aay 
member  of  your  household  to  be  your  bona 
fide  share  or  the  bona  fide  share  of  any  other 
person  having  an  interest  therein. 

18.  Descriptive  Headings. 

The  descriptive  headings  of  the  various 
poBcy  tonns  and  oooditiaas  are  fonnalated 
for  convenienoe  only  and  are  not  intended  to 
affect  the  coostraction  or  meaning  of  any  of 
the  provisions  of  the  contract 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  yon  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulationa. 

20.  Notices. 

All  notices  required  to  be  gtven  by  yoa 
must  be  in  waitiag  a«d'iaasivad%  your 
service  office  within  the  dasi^iatad  tisM 
unless  otherwise  provided  by  the  notioa     ; 
requirement  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
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notice  wiU  be  detennined  by  the  time  of  our 
receipt  of  the  vmtten  notice. 

Done  in  Washington.  D.C.,  on  September 
27,1985. 

NfonittW.SpragiM. 

Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc  85-26391  Hied  ll-4-«5;  8:45  am] 
MJJNQ  C^)W  Tin  W  II 

Farmers  Home  Administration 
7  CFR  Part  1900 

Implementation  of  bitemal  Revenue 
Service  Offeet  tar  Delinquent  Housing 


aqcncy:  Fanners  Home  Administration, 

USDA. 

ACTION:  Interim  rule. 


r.  The  Fanners  Home 
Administration  (FmHA)  amends  its 
regulations  to  add  Internal  Revenue 
Service  (IRS)  offset  to  decisions  that 
may  not  be  appealed.  FmHA  is 
implementing  IRS  offset  to  reduce 
delinquent  amounts  owed  FmHA.  In 
addition,  taking  this  action  may 
encourage  delinquent  debtors  to  bring 
their  accounts  current. 
DATES:  Comments  are  invited  until 
January  6. 1986.  This  rule  is  effective 
November  5, 1985,  but  is  subject  to 
revision  following  the  comment  period. 
AOONCSS.  Send  comments,  in  duplicate, 
to:  Directives  Management  Branch, 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture.  Room  6348, 
South  Building.  14th  and  Independence 
SW.,  Washington.  DC  20250.  All  written 
comments  will  be  available  for  review 
during  normal  working  hours  at  the 
above  address. 

TOR  FURTHOI  MFONMATMN  CONTACT: 
Bob  Nelson,  Management  Analyst. 
Farmers  Home  Administration,  Room 
6434.  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
Phone  (202)  475^705. 
SWfUEMefTARV  MFORMATION:  FmHA  is 
implementing  IRS  offset  based  on  IRS 
regulations  and  31  U.S.C.  3720A.  This 
statute  allows  the  Internal  Revenue 
Service  to  reduce  a  taxpayer's 
overpayment  of  tax  by  the  amount  of 
any  legally  enforceable  debt  which  is 
owed  to  a  federal  agency  and  which  is 
at  least  three  months  overdue. 
Implementing  IRS  offset  requires  that 
FmHA  appeal  procedures  address  IRS 
offset.  FmHA  is  implementing  this 
provision  immediately  via  publication  of 
this  interim  rule.  It  is  the  policy  of  this 
Department  that  rules  relating  to  public 
property,  loans,  granto,  benefits,  or 
contracts  shall  be  published  for 


comment,  notwithstanding  the 
exemptions  in  5  U.S.C  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  as  a  Proposed  Rule 
because  the  statute  requires  FmHA  to 
comply  with  Department  of  Treasury 
regulations  which  require  FmHA  to  take 
action  by  December  1, 1985  to  comply 
with  section  3720A.  Section  3720A  also 
requires  FmHA  to  give  borrowers  60 
days  notice  of  the  Agency's  intention  to 
use  the  provisions  of  section  3720A. 
FmHA  does  not  have  time  to  publish 
this  change  as  a  Proposed  Rule,  give  its 
borrowers  60  days  notice  of  the 
Agency's  intent  to  use  section  3720A. 
meet  the  Department  of  Treasury's 
December  1  deadline  and  inform  its 
more  than  2000  field  offices  of  the 
actions  they  are  required  to  take  to 
comply  widi  the  statute's  provisions  and 
the  Department  of  Treasury's 
regulations.  FmHA  finds  it  necessary  to 
publish  this  rule  on  an  emergency  basis. 

The  Secretary  of  Agriculture  has 
determined  that  this  rule  is  not  a  major 
rule  as  defined  in  Executive  Order  12291 
and  that  a  regulatory  impact  analysis 
therefore  is  not  required.  Although  this 
document  solicits  public  conunent,  the 
Department  of  Agriculture  has 
concluded  that  the  regulations  are 
interpretive  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
this  rule  is  not  subject  to  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  Chapter  6). 

It  is  found,  upon  good  cause,  that 
notice  and  other  public  procedures  with 
respect  to  this  interim  action  are 
impracticable,  and  good  cause  is  found 
for  making  this  action  effective 
immediately. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

The  FmHA  programs  and  projects 
which  are  affected  by  this  regulation  are 
subject  to  intergovemment  consultation 
in  the  manner  delineated  in  FmHA 
Instruction  1940-J,  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities,"  available  in  any  FmHA 
office. 

List  of  Subjects  in  7  CFR  Part  1900 

Appeals,  Credit,  Loan  Programs — 
Housing  and  Community  Development 


The  Catalog  of  Federal  Domestic 
Assistance  numbers  and  titles  for  this 
regulation  are: 


No. 


10.404 
10.406 
10.408 
10.407 
10.410 

10.411 

10.414 
10.415 
10.416 
10.417 


ta418 

10.410 
ia420 

10421 
10.422 
10.423 
10.427 

10.428 


Eniargancy  Loan*. 

Fann  Labor  Homing  Loana  and  Qranla. 

Fann  Oparatng  Loana. 

Fann  OMtanNp  Loana. 

Low  kieanw  Heuaino  Loana  (Sacton  502  Rural 

Houaing  Loana). 
Rural  HouaMg  SMa  Loana  (Soclion  523  and  524 

sua  Loana). 
naaoMoa  ConaaniaMon  and  Davatopmant  Loana. 
Rual  Ranlal  HoMino  Loana. 
Sol  and  Walar  Low«  (SW  Loww). 
Vary    Lowlncoma    Houakig    Rapair    Loans    and 

Grants  (Sacton  604  Rural  Houaing  Loans  and 

QraMB). 
Walar  and  Waala  Diapoaal  Syslania  tor  Rural  Com- 

munMiaa. 
Walsfahad  Prolaclion  and  Flood  PrManUon  Loans, 
Rural    SalMla^    Houatag    Tactmlc^    Assistsnca 

(Sacton  523  Taehrical  AaaMwica). 
bidton  Tribaa  and  Tribal  Corporation  Loans. 
Bualnaaa  wid  MuaMal  Lowa. 
C^onmunMy  FadWaa  Lowa. 
Rural  Ranlal  AasManoa  Paymams  (Rental  AaW- 

anoa). 
Eoononac  Emargancy  Loar*. 


Therefore,  Part  190a  Chapter  XVm, 
Title  7,  Code  of  Federal  Regulations  is     | 
amended  as  follows:  I 

PART  1900-GENERAL 

1.  The  authority  citation  for  Part  1900 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1989,  42  U.S.C.  1480.  5 
U.S.C.  301.  7  CFR  2.23,  and  7  CFR  2.70. 

Subpart  B— Farmsfs  Home  i 

Administration  Appeal  Procedure       t 

2.  Section  1900.51  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

91900.51    GWMTSL  I 

•  •         •        •        • 

(h)  Tax  refund  offset  based  on  section 
2653  of  the  Deficit  Reduction  Act  of  1984 
(Pub.  L  98-369). 

•  *        •        •        • 

3.  Section  1900.53  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  adding  paragraph 
(a](16),  to  read  as  follows: 

91900.53    DecWonawtXchartnot 


(a)  FmHA  decisions  based  on 
statutory  requirements  or  on  objective 
standards  that  are  included  in  pubhshed 
regulations  may  not  be  appealed. 
Exhibit  C  will  be  used  without  revision 
to  notify  applicants  or  organizations  of  a 
denial  of  assistance  based  on  this  type 
of  action.  Exhibit  C  will  not  be  provided 
to  borrowers  who  are  notified  that 
FmHA  plans  to  offset  their  Internal 
Revenue  Service  (IRS)  refund.  The  letter 
will  state  that  if  there  is  objection  as  to 
whether  the  action  is  appealable,  the 
individual  or  organization  may  write  to 
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the  State  Directs  requesting  review  of 
the  determination.  Examples  of  types  of 
action  which  are  not  appealable  include 
but  are  not  limited  to  the  following: 

•  •        •        •        * 

(16)  A  decision  made  by  the  County 
Supervisor  to  use  IRS  offset  authorities. 

•  *        •        •        • 

Dated  October  28, 1985. 
Vance  L.  Clafk, 

Adminittrvtor,  Farmers  Home 
Administratioru 

[FR  Doo.  85^26326  Filed  11-4-eS;  8:45  am] 

MLLMO  COOe  S410-07-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieelon 

18  CFR  Parts  2, 1 57, 250, 294.  and  375 
[Doctot  No,  RIMS-l-eoO] 

Regulation  of  Natural  Gas  Pipeline 
After  Partial  Wellhead  Decontrol 

Issued  October  24. 1985. 

agency:  Federal  Enei::gy  Regulatory 

Commission.  DOE 

action:  Pinal  Rule;  Technical 

Corrections. 

summary:  This  document  corrects 
typographical  errors  contained  in  the 
final  regulations  issued  in  Order  No.  436 
on  October  9, 1985,  that  begins  on  page 
42406  in  the  Federal  Registar  of  Friday. 
October  18, 1985  (50  FR  42.408).  This 
document  also  makes  technical 
corrections  to  certain  aspects  of  the  rule, 
as  issued. 

DATE  The  technical  corrections  were 
issued  October  24. 1985. 
roe  niRTHER  information  contact. 
Christopher  J.  Warner,  Associate 
General  Counsel.  Office  of  the  General 
Counsel  Federal  Energy  Regulatory 
Commission,  625  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  (202)  357- 
8440. 

SUPPLEMENTARY  INFORMATION: 

Specifically,  the  notice  makes  technical 
corrections  to: 

1.  Reflect  the  Commission's  intent 
that,  unless  a  pipeline  agrees  otherwise, 
no  notice  period  associated  with  a 
reduction  or  conversion  of  firm  sales 
entitlements  may  begin  sooner  than 
Februaiy  1, 1986. 

2.  Reflect  the  Commission's  intent  that 
(a)  an  NGPA  section  311  self- 
implementing  transportation 
arrangement  authorized  and  for  which 
service  had  commenced  on  or  before 
October  9, 1985,  may  continue  until  the 
expiration  of  its  authorized  original  or 
extended  term  or  until  October  9, 1087. 


whichever  comes  first;  (b)  an  authorized 
transportation  arrangement  under  Order 
Nos.  60  (interstate  pipelines  on  behalf  of 
other  interstates)  and  63  (LDCs  or 
Hinshaw  pipelines  on  behalf  of 
interstates)  may  continue  subject  to  the 
"grandfather"  provisions  of  Subparts  B 
and  C  of  Part  284.  as  amended, 
respectively;  and  (c)  an  NGPA  section 
311  transportation  arrangement 
authorized  and  for  which  service  had 
commenced  on  or  prior  to  October  9, 
1985,  by  Commission  order  under 
S  284.107  or  284.127  of  the  Coomiission's 
regulations  as  in  effect  prior  to 
November  1, 1985,  may  continue  subject 
to  the  same  "grandfather"  provisions  as 
NGPA  section  311  self-implementing 
transportation  arrangements. 

3.  Reflect  the  Commission's  intent  to 
permit  a  blanket  certificate 
transportation  arrangement  authorized 
and  for  which  service  had  commenced 
on  or  before  October  9, 1965,  under 
existing  9  157.209(a)  of  the 
Commission's  regulations  (Order  No. 
319)  to  continue  for  the  time  remaining 
in  its  authorized  term  after  November  1, 
1965. 

4.  Reflect  the  Commission's  intent  to 
permit  a  transportation  arrangement 
authorized  on  a  self-implementing  basis 
for  120  days  pursuant  to  existing 

S  157.209(e)(1)  of  the  Commission's 
regulations  (Order  No.  234-4)  to 
continue  only  for  the  time  remaining  in 
its  12&Klay  term  past  October  31. 1985. 

5.  The  preamble  of  Order  Na  436  to 
reflect  the  Commission's  intent  that  ordy 
optional  transportation  certificates,  not 
optional  sales  certificates,  will  be 
subject  to  ther  prerequisite  that  the 
applicant  has  filed  for  and  will  accept  a 
new  blanket  transportation  certificate 
under  new  §  284.221  of  Part  264  of  the 
Commission's  regulations. 

Accordingly,  the  following  corrections 
are  made  in  ¥R  Doa  65-24943  appearing 
on  page  42408  in  the  issue  of  October  18. 
1985: 

1.  On  page  42412.  at  the  top  of  column 
one,  in  the  first  sentence  of  the  first 
paragraph,  the  words  "prior  to 
November  1, 1985"  are  corrected  to  read 
"on  or  before  October  9, 1985":  the 
words  "original  term  of  the 
transportation  agreement"  are  corrected 
to  read  "original  or  extended  term  of  the 
authorized  transportation  arrangement": 
the  date  "October  31. 1987"  is  corrected 
to  read  "October  9, 198r':  Uie  words 
"does  not  affect"  in  the  first  sentence  of 
the  second  full  paragraph  is  corrected  to 
read  "also  grandfathers";  and  the  words 
"prior  to  November  1,"  in  the  first 
sentence  of  the  third  full  paragraph  is 
corrected  to  read  "on  or  before  October 
9.". 


2.  On  page  42412.  column  two,  seventh 
full  paragraph,  the  words  "notice  of  an 
intent"  in  die  second  sentence  are 
corrected  to  read  "notice  on  or  after 
February  1. 1966.  of  an  intent";  and  the 
words  "on  February  1. 1966"  in  the 
second  sentence  are  removed;  and  the 
words  "before  September  1, 1966"  in  the 
third  sentence  are  corrected  to  read 
"until  150  days  thereaftesr". 

3.  On  page  42422,  column  three,  sixtii 
full  paragraph,  the  words  "the 
whatever"  in  the  second  sentence  are 
corrected  to  read  "whatever". 

4.  On  page  42424,  column  two.  in  the 
sixth  sentence  of  the  first  full  paragraph, 
the  words  "234-8  market  certificate 
programs"  are  corrected  to  read  "234-B 
blanket  certificate  programs". 

5.  On  page  42426,  in  lines  two  and 
three  at  the  top  of  column  two,  the 
words  "their  original  term  or  October  31. 
1987"  are  corrected  to  read  "their 
original  or  extended  term  or  October  9. 
198r. 

6.  On  page  42453,  column  two,  in  the 
second  sentence  of  the  first  full 
paragraph,  the  word  "such"  is  corrected 
to  read  "so". 

7.  On  page  42460,  column  two.  the 
heading  "6.  Reporting  Requirements. "  is 
corrected  to  read  "12.  Reporting 
Requirements.**. 

8.  On  page  42470,  column  two.  the 
words  "or  sales"  are  removed  &t>m  the 
first  sentence  of  the  third  full  paragraph; 
and  "S  157.14(a)  (10)  and  (11)"  in  tiie 
fourth  sentence  of  the  fourth  full 
paragraph  is  corrected  to  read 

"8S  157.14(a)  (10).  (11)  and  (18)". 

9.  On  page  42474.  the  heading  "6. 
Hearing  Pmcedures. "  in  column  one,  is 
corrected  to  read  "7.  Hearing 
Procedures,  "i  and  the  heading  "1.  The 
factors  involved. "  in  column  two,  is 
corrected  to  read  "b.  The  factors 
involved. ". 

10.  On  page  42475,  column  one,  second 
full  paragraph,  the  word  "proved"  in  the 
first  sentence  is  corrected  to  read 
"proven". 

11.  On  page  42478,  column  two.  in  tfie 
first  sentence  of  the  second  full 
paragraph,  footnote  "16"  is  corrected  to 
read  "18"  and  footnote  '17"  is  corrected 
to  read  "19". 

12.  On  page  42487,  column  one.  "32 
FERC  \  (1985)"  in  footaote  5  is  corrected 
to  read  "32  FERC  1 61.285  (1985)". 

13.  On  page  42467,  at  the  bottom  of 
column  one,  footnote  15  is  corrected  by 
adding  die  words  "of  violation."  Id.)"  at 
the  end  of  the  footnote. 

14.  On  page  42487,  at  the  top  of 
column  two,  footnote  16  in  the  first 
partial  paragraph  is  corrected  by 
removing  the  words  "of  violation." 
Id. "  at  the  end  of  the  footnote. 
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S1S7.102   (Comctodl. 

15.  On  page  42488,  column  two,  fa 

S  157.102(b)  (1)  (iii),  the  words,  "except 
for  the  information  required  by 
S  157.14(a)  (10),  (11)  and  {18);'  are 
corrected  to  read  "except  for  the 
information  required  by  §§  157.14(a) 
(10),  (11)  and  (18),  unless  the  application 
is  filed  imder  $  157.7;*'. 

~92M>10   (CerrMtadl. 

16.  On  page  42401  column  two.  in 

9  2B4.10(c)(2)  the  words  "written  notice, 
not  later  than"  are  corrected  to  read 
"written  notice,  not  earlier  than 
February  1, 1986  and  not  later  than":  and 
the  words  "period  beginning  February  1, 
1986."  in  §  284.10(c)(3){i).  are  corrected 
to  read  "period  following  the  requisite 
notice.". 

17.  On  page  42494,  column  three  in 
5284.10(d)(2)  the  words  'written  notice, 
not  later  than"  are  corrected  to  read 
"written  notice,  not  earlier  than 
February  1, 1986  and  not  later  than",  and 
the  words  "period  beginning  February  1, 
1986,"  in  S  284.10(d)(3){i)  are  corrected 
to  read  "period  following  the  requisite 
notice,". 

1&  On  page  42495,  column  one.  in 
S  284.10(0(1)  the  words  "customer 
exercises"  are  corrected  to  read 
"customer  gives  notice  of  an  intent  to 
exercise",  and  the  words  "Exercise  by  a 
customer  of  an  option"  in  S  284.10(f)(2) 
are  corrected  to  read  "^k>tice  of  an 
intent  by  a  customer  to  exercise  an 
option". 

S  284.105    (Corrwtadl. 

19.  On  page  42495,  column  two  in 
9  284.105(a)  the  words  "under  this 
subpart  before  November  1, 1985,"  in  the 
first  sentence  are  corrected  to  read  "and 
commenced  on  or  before  October  9, 
1985,  under  this  subpart  or  imder 

S  284.221  ef  Subpart  G  as  such  subparts 
were  effective  before  November  1, 
1985,";  the  words  "transportation 
agreement"  in  i  284.105(a)(1)  are 
corrected  to  read  "authorized 
transportation  arrangement";  and  the 
date  "October  31. 19er'  in 
S  284.105(8)(2)  is  corrected  to  read 
"October  9. 198r'. 

$284,125    [CorrMtMl]. 

20.  On  page  42496.  column  one  in 
1 284.125(a)  the  words  "under  this 
subpart  before  November  1. 1985,"  are 
corrected  to  read  "and  commenced  on 
or  before  October  9, 1985,  under  this 
subpart  or  i  2MJ222  of  Subpart  C  as 
such  subparts  were  effective  before 
November  1. 1965.";  the  words  "original 
temi  of  any  transportation  agreement" 
in  S  284.125(a)(1)  are  corrected  to  read 
"original  or  extended  term  of  any 
authorized  transportation  arrangement"; 


and  the  date  "October  31, 1987"  in 
S  284.125(a)(2)  is  corrected  to  read 
"October  9, 19er'. 


open  access  transporter  after  December 
15, 19B5. 


S  284.223    (CorraetMl]. 

21.  On  page  42496,  column  two  in 
5  284.223(g)(1)  the  words  "prior  to 
November  1, 1965,"  in  the  first  sentence 
are  corrected  to  read  "on  or  before 
October  9, 1985.".  the  words  "for  the  full 
term  of  the  underlying  agreement  if  in 
§  284.223(g)(2)  are  corrected  to 
read  "for  its  full  term  if,  and  the  word 
"subpart"  in  S  284.223(g)(4)  is  corrected 
to  read  "section". 

PART  37fr-[CORRECTED] 

23.  On  page  42499,  column  two,  the 
word  "Advisory:"  in  the  authority  for 
Part  375  is  corrected  to  read 
"Authority:". 
Kaoneth  F.  Plumb. 
Secretary. 

[PR  Doc.  85-25867  Fikd  11-4-8S;  8:45  am] 
BiujNO  cone  STir-oi-ii 


18  CFR  Part  284 

[Dockat  No.  RIMS-I-OOO] 

Regultioti  of  Natoral  Gas  PIpeltnes 
After  PartM  Welttwad  Decontrol 

Issued  October  29, 1985. 

AOENCV:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  Granting  Clarification. 

SUMDMRV:  The  Federal  Energy 
Regulatory  Commission  is  clarifying  its 
regulations  governing  transportation 
under  the  transitional  regulation  in 
S  284.223(g).  That  section  provides  for  a 
brief  transitional  arrangement  for  on- 
going transportation  uiuler  the  Order 
No.  234-B  program  which  otherwise 
must  halt  as  of  October  31, 1985.  That 
section  provides  that  such 
transportation  may  continue  from 
November  1, 1965  until  December  15, 
1985,  provided,  among  other  things,  the 
pipeline  files  a  "statement  of 
notification"  that  it  intends  to  comply 
with  the  non-discriminatory  access 
provisions  in  §§  284.8(b)  and  284.9(b). 
Authorization  to  continue  transporting 
beyond  December  15, 1985  terminates 
imless  the  pipeline  files  for  a  non- 
discriminatory, open  access  blanket 
certificate  by  that  date.  This  order 
clarifies  that  if  a  pipeline  files  a 
"statement  of  notification"  by  November 
1, 1985  but  elects  not  to  file  for  an  open 
access  blanket  certificate  application  by 
December  15, 1985.  that  the  statement  of 
notification  will  not  be  deemed  an 
election  by  the  pipeline  to  become  an 


POfI  mftTHER  INPORMATtON  CONTACT 

Thomas  P.  Gross,  Certificate  Dixision, 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  (202)  357-8509. 
SUPPLEMENTARY  INPORMATION: 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chainnan;  A.  G.  Sousa  and 
Charles  G.  Stalon. 

On  October  9. 1985,  the  Commission 

issued  its  final  rule  in  Docket  No.  RM85- 
1.'  S  284.223(g)  of  that  rale  provides  for  a 
brief  transitional  arrangement  for  on- 
going transportation  under  the  Order 
No.  234-B  program  which  otherwise 
must  halt  as  of  October  31, 1985.»That 
section  provides  that  the  transportation 
may  continue  beyond  November  1, 1985, 
provided  several  conditions  are 
satisfied.  The  most  important  condition 
is  that  the  transporting  pipeline  file  prior 
to  November  1. 1985,  a  statement  that  it 
will,  effective  November  1, 1985,  comply 
with  the  nondiscriminatory  access 
condition  set  forth  in  §9  284.8(b).  \ 

284.9(b).  and  with  the  rate  conditions  in 
9  284.7.' 

On  October  24. 1985.  Northwest 
Pipeline  Corporation  filed  a  request  for 
immediate  clarification  of  the 
"statement  of  notification"  required 
pursuant  to  9  284.223(g).  Specifically, 
Northwest  seeks  clarification  of  | 

whether,  by  fihng  a  transition 
"statement  of  notification"  pursuant  to 
that  section,  an  interstate  pipeline 
commits  itself  to  becoming  an  open 
transporter  of  natural  gas  after  the 
transition  period  ends.  Section 
284.223(g)(3)  provides  that  authorization 
for  transitional  transportation  under 
9  284.223(g)(2)  will  oease  on  December 
15, 1985.  if  the  transporting  pipeline  has 
not  filed  for  an  open  access  blanket 
certificate  before  that  date.  However.  ' 
Northwest  states  that  the  regulations  are 
silent  as  to  what  if  any,  continuing 
effect  the  previously  filed  "statement  of 
notification"  may  have  on 
transportation  by  the  filing  pipeline  after 
December  15, 1985.  Northwest  states 
that  the  preamble  to  the  rule  *  appears 


■  Pinal  Rnie  and  h4otk!a  Re<)uc«lin8  Supplemental 

Comment*.  Docket  No.  RMfi5-l-00a  SO  FR  42372 
(Oclotjer  18.1965). 

» 18  CFR  157.209(e).  See  Maryland  PeopJea 
Counsel  v.  FERC.  No.  84-1090  (DX:.  Cir  June  28. 
19e). 

•  50  FR  4245a  Mimeo  at  page*  IV  -A.  177-17a  The 
remaining  provisiooa  allow  for  the  continuous 
authorization  so  lon^  as  the  notice  and  protest 
proceduR  has  been  followed,  or  where  the 
transaction  is  within  the  120  day  automatic 
authorization  period  that  has  not  expired. 

'Northwest  cites  the  following  languagelrom  the 
preamble  of  Order  No.  438:  "Thus,  even  where  a 

Contiiraed 
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to  indicate  that  the  filing  of  a  "statement 
of  notification"  will  not  itself  be  deemed 
an  election  by  the  pipeline  to  become  an 
open  access  transporter  subsequent  to 
the  end  of  the  transition.  However,  since 
the  regulations  are  silent  on  this  point. 
Northwest  reqests  clarification.' 

We  agree  with  Northwest's 
interpretation.  The  transitional  rule  in 
§  284.223(g)  of  our  regulations  was 
intended  to  prevent  service  interruption 
to  end-users  who  are  receiving  gas 
under  the  transportation  program 
implemented  by  S  157.209[e].  Pursuant  to 
the  Court  of  Appeals'  decision  in 
Maryland  People's  Counsel,  supra, 
authorization  for  such  transportation 
must  terminate  on  November  1, 1985.  To 
prevent  service  interruption  to  end-users 
relying  on  that  transportation,  however, 
pipelines  may  continue  transportation  to 
those  end-users  provided  they  file  a 
statement  of  notification  that  they  will 
comply  with  the  open  access  provisions 
in  §§  284.8(b]  and  284.9(b]  and,  as 
appropriate,  the  rate  provisions  of 
S  284.7.  Such  authorization  terminates 
on  December  15, 1985  unless  the  pipeline 
has  actually  filed  an  application  for  a 
blanket  certificate. 

If  an  application  has  not  been  filed, 
the  transportation  authorization  ceases 
on  December  15, 1985.  During  that  45 
day  temporary  authorization  period,  the 
regulations  require  that  the  pipeline 
comply  with  the  nondiscriminatory 
access  provision  set  forth  in  S  S  284.8(b) 
and  284.9(b)  and  the  rate  provisions  of 
i  284.7.  However,  if  the  pipeline  elects 
not  to  file  the  blanket  certificate 
application  by  December  15. 1985,  it 
would  no  longer  be  subject  to  the  non- 
discriminatory access  provision.  Since 
tnuuportation  under  the  transitional 
section  would  have  terminated,  and  the 
pipeline  would  not  be  transporting 
under  a  new  blanket  certificate,  the 
pipeline  would  no  longer  be  subject  to 
the  non-discriminatory  access 
condition.* 


pipellaa  doM  not  ultimately  clact  to  contlinw  to 
provide  Mrvice  under  the  non-diecrimliiatoty  McaM 
condition  of  the  new  rule*,  existing  blanket 
caftificalee  and  section  311  authorlzatioat  wiU 
allow  traaaportation  to  continue  during  the 
IranaHion  period."  (footaiota  omitted).  Noitiiwreat 
PIptline  Corporation  Request  for  Immediate 
dartficatioii.  at  page  3,  citing  SO  PR  4242B  (ISeS). 

•On  October  29. 19B5.  Washington  Water  Power 
Company  filed  an  answer  supporting  Nortfanveet's 
requMt 

*ln  the  event  diat  the  pipeline  were  to  Rle  an 
appUcalian  at  some  later  dale  for  a  new  blanket 
certificate  under  |  2S4.221,  the  pipeline  would  ifaen 
become  swbiect  to  all  the  cooditioot  of  the  blanket 
certificate  program  when  It  accepted  that  new 
certificata. 


By  the  Conunisslon. 
KeniMtfa  F.  Plumb, 
Secretary, 

[FR  Doc.  8S-2B322  Filed  ll-4-«5;  8:45  am] 
ntxMO  cooc  tnr-ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74, 81,  and  82 

[Docket  No*.  84N-0318  and  79H-03W] 

FD&C  Yenow  No.  5  and  Its  Lakes;  Stay 
of  Effectiveness,  Postponement  of 
Closing  Date,  and  Provisional  Listing 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule;  stay  of  effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
FD&C  Yellow  No.  5  for  use  in  coloring 
cosmetics  generally  and  externally 
applied  drugs  and  of  its  lakes  for  use  in 
coloring  food  and  ingested  drugs.  FDA  is 
establishing  a  new  closing  date  for 
FD&C  Yellow  No.  5  to  give  the  agency 
time  to  complete  its  evaluation  of  the 
objections  that  it  received  in  response  to 
the  final  rule  on  the  use  of  FD&C  Yellow 
No.  5  that  FDA  published  in  the  Federal 
Register  of  September  4. 1985  (SO  FR 
35774).  The  r^ulations  that  permanently 
list  FD&C  Yellow  No.  5  and  that  remove 
it  from  the  provisional  list  are  stayed 
until  January  6, 1986. 

DATES:  Effective  November  5. 1985;  the 
new  closing  date  for  FD&C  Yellow  No.  5 
will  be  January  6, 1966.  The  effective 
date  of  the  final  rule  published 
September  4, 1985  is  stayed  pending 
final  FDA  action  on  the  objections  that 
it  received 

FON  nNrrNm  mpormation  contact: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-334).  Food  and 
Drag  Administration.  200  C  St  SW.. 
Washington.  DC  20204. 202-472-569a 
SUPPlfMINTAIIV  MPOfMATION:  FDA 
established  the  current  closing  date  of 
November  6. 1985.  for  the  provisional 
listing  of  FD&C  YeUow  Na  5  in  a 
regtilation  published  in  the  Fedwal 
Register  of  September  4. 1985  (50  FR 
35789).  The  agency  established  the 
November  5, 1985.  closing  date  for  FD&C 
Yellow  No.  5  to  provide  time  for  receipt 
and  evaluation  of  any  objections  to  the 
final  rule  on  the  use  of  this  color 
additive  that  FDA  published  on 
September  4. 1965. 

After  the  review  and  evaltiation  of  the 
data  relevant  to  the  petition  to  list  FD&C 
YeUow  No.  5  for  use  in  externally 


applied  drugs  and  in  cosmetics 
generally,  the  agency  concluded  that 
FD&C  Yellow  No.  5  was  safe  for  these 
uses.  Therefore,  FDA  issued  a  final  rale 
in  the  Federal  Register  of  September  4. 
1985  (50  FR  35774),  that  would 
permanently  list  FD&C  Yellow  No.  5  for 
those  uses  and  would  remove  the  stay 
on  tiie  use  of  FD&C  Yellow  No.  5  in 
external  cosmetics.  FDA  stated  that  the 
final  rule  would  become  effective  on 
October  7, 1985,  unless  stayed  by  the 
filing  of  proper  objections. 

FDA  received  three  letters  stating 
objections  to  this  final  rule.  Because  of 
the  objections,  under  section  701(e)(2)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  371(e)(2)).  the  effect  of 
this  final  rale  is  stayed  until  the  agency 
can  rule  upon  the  objections.  FDA 
expects  that  It  will  need  only  a  brief 
time  to  complete  its  evaluation  of  the 
objections.  Therefore,  FDA  concludes 
that  only  a  brief  postponement  is 
necessary  at  this  time.  The  regulation 
set  forth  below  will  postone  the 
November  5, 1985,  closing  date  for 
provisional  listing  of  FD&C  Yellow  No.  5 
until  January  6, 198& 

Because  the  current  closing  date 
expires  on  November  5, 1985,  FDA  has 
concluded  that  the  use  of  notice  and 
public  procedure  on  this  regulation  is 
impracticable.  Thus,  good  cause  exists 
for  issuing  the  postponement  as  a  final 
rule.  Moreover,  this  action  is  consistent 
with  the  protection  of  the  public  health 
because  the  agency  has  previously 
concluded  that  FD&C  Yellow  No.  5  is 
safe  for  its  intended  use  under  the  Color 
Additive  Amendments  of  1960.  This 
regulation  will  permit  the  iminterrapted 
tise  of  the  color  additive  until  January  8, 
1986.  To  prevent  and  interruption  in  the 
provisional  hsting  of  FD&C  Yellow  No.  5 
and  in  accordance  with  5  U.S.C 
553(d)(1)  and  (3).  tiiis  regulation  is  being 
made  effective  on  November  5, 1985. 
Any  person  who  wishes  to  comment  on 
the  regulation  may  do  so  in  accordance 
witii  21  CFR  10.40(e)(1). 

List  of  Subjects 

21  CFR  Part  74 

CoXot  additives.  Cosmetics,  Drugs. 
Medical  devices. 

21  CFR  Part  81 

Color  additives.  Color  additives 
provisional  list.  Cosmetics.  Drugs. 

21  CFR  Part  82 

Color  additives  lakes,  Color  additives 
provisional  list  Cosmetics.  Drugs. 

Therefore,  tmder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  tmder 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs.  Parts,  74,  81,  and  82 
are  amended  as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Authority:  Sees.  701,  708,  52  Slat.  1055- 
1056  as  amended.  74  Stat.  399-407  as 
amended  (21  U.S.C.  371,  376);  21  CFR  5.10. 

§74.1705    [Stayed] 

2.  Part  74  is  amended  by  staying  the 
modifications  of  §  74.1705  FD&C  Yellow 
No.  5  included  in  the  September  4. 1985. 
final  rule. 

§74.2705    [Stayed] 

3.  By  staying  §  74.2705  FD&C  Yellow 
No.  5. 

PART  8 1  -GENERAL  SPECIFICATIONS 
AND  GE.'^ERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

4.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701.  706,  52  Stat.  1055-1056 
as  amended;  74  Staf.  399-407  as  amended  (21 
U.S.C.  371,  376):  Title  II.  Pub.  L  86-618:  sec 
203.  74  Stat.  404-407  (21  U.S.C.  376,  note):  21 
CFR  5.10. 

§  81. 1    [Amended] 

5.  Part  81  is  amended  in  |  81.1 
Provisional  list  of  color  additives  in 
paragraph  [a]  by  reinstating  the  entry 
"FD&C  Yellow  No.  5"  and  by  revising 
the  closing  date  to  read  "Januarj-  6. 
1936." 

§81.27    [Amended) 

6.  In  §  81 .27  Conditions  of  provisional 
listing  in  paragraph  (d)  by  reinstating 
th3  entry  "FD&C  Yellow  No.  5"  and  by 
revising  the  closing  dale  to  read 
"January  6. 1986." 

PART  82— LISTING  OF  CERTIFIED 
PROVISIONALLY  LISTED  COLORS 
AND  SPECIFICATIONS 

7.  The  authority  citation  for  21  CFR 
Part  82  continues  to  read  as  follows: 

Authorit>':  Sees.  701,  706,  52  Stat.  1055-1056 
as  ame.nded.  74  Stat.  399-W7  as  amended  (21 
use.  371.  376):  21  CFR  5.10. 

§82.705    [Stayed] 

8.  Part  82  is  amended  by  staying 
§  82.705  FD&C  Yellow  No.  5. 

Dated:  October  22,  1985. 
IcMeph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  85-26310  Filed  11-4-85;  8:45  am] 
aaxMG  cooc  4i6a-oi-« 


21  CFR  Part  558 


New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Salinomycin  and  Roxarsone 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplement  to  a  new 
animal  drug  application  (NADA)  filed 
by  A.  H.  Robins  Co.,  providing  for  use  of 
a  combination  of  previously  approved 
premixes  containing  salinomycin  and 
roxarsone  for  making  finished  feed  for 
broiler  chickens.  The  feed  is  for  use  as 
an  aid  in  the  prevention  of  coccidiosis 
and  for  improved  feed  efficiency. 
EFFECTIVE  DATE:  November  5, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4317. 

SUPPLEMENTARY  INFORMATION:  A.H. 

Robins  Co.,  1405  Cummings  Dr..  P.O. 
Box  26609,  Richmond,  VA  23261.  filed  a 
supplement  to  NADA  132-447  providing 
for  use  of  salinomycin  at  40  to  60  grams 
per  ton  in  combination  with  roxarsone 
at  22.7  to  45.4  grams  per  ton  to  make 
finished  feeds  for  broiler  cliickens.  The 
feeds  are  used  for  prevention  of 
coccidiosis  caused  by  Eimeria  tenella, 
E.  necatrix,  E.  acervulina,  E.  bninetti,  E. 
mivati,  E.  maxima,  and  for  improved 
feed  efficiency.  The  supplemental 
NADA  is  approved  and  the  regulations 
are  amended  accordingly.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
informaton  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  (April  26, 1985;  50  FR 
16638)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Lift  of  Subjecta  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  3eob):  21  CFR  5.10  and  5.83. 

2.  In  §  558.550  by  adding  new 
paragraph  (c)(l)(v)  to  read  as  follows: 

§558.550    SaUnomycin. 

•  •        •        *        • 

(c)  *  *  * 

(1)  *  *  * 

(v)(o)  Amount  per  ton.  Salinomycin  40 
to  60  grams  per  ton  with  roxarsone  22.7 
to  45.4  grams  per  ton. 

(6)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimera  tenella.  E.  necatrix,  E. 
acervulina.  E.  brunetti,  E.  mivati,  and  E. 
maxima  and  for  improved  feed 
efficiency. 

(c)  Limitations.  Feed  continuously  as 
sole  ration.  Use  as  sole  source  of  organic 
arsenic.  Not  approved  for  use  with  pellet 
binders.  Do  not  feed  to  layers.  May  be 
fatal  if  accidently  fed  to  adult  turkeys  or 
to  horses.  Withdraw  5  days  before 
slaughter.  Roxarsone  as  provided  by  No. 
017210  in  §  510.eO0(c)  of  this  chapter. 

•  •        •        *        • 

Dated:  October  30, 1985, 

Marvin  A.  NoitToss, 

A  cting  Associate  Director  for  Scientific 
Evaluation. 

[FR  Doc.  85-26258  Filed  10-4-«5;  8:45  amj 

BILUNQ  CODE  4160-01-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Secretary 

24  CFR  Part  20 

[Dockat  No.  R-85-1240;  FR-134S] 

Rules  Of  the  Board  of  Contract 
Appeals 

aoency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
procedures  of  the  Department  of 
Housing  and  Urban  Development  Board 
of  Contract  Appeals.  The  revision  is 
required  by  the  Contract  Disputes  Act  of 
1978  (41  U.S.C.  eol-613).  This  final  rule 
adopts  in  substantial  part,  the  Uniform 


/  ¥oi.  sg  No.  a4  /  Trnwiaj,  Waveaber  S.  IWB  /  HuIct  and  KefrfiOdns      4M11 


Rules  of  ftaoedure  for  Boocds  «f 
Caatract  Apfwab  itaued  by  Ibe  Office  of 
Federal  ftnraiiy  ment  ftjicy. 

tlVVLllMlMm:  Upon  SKfintkn  of  tile 
first  period  of  »catmd«r  dqri  of 
contoMiMU  MMion  of  Congress  after 
puMk»ti«ii,  but  not  before  fuller  notice 
of  <he  effecfive  date  is  pc^Hshed  in  the 
roimai  mgmsr. 

FOR  PUtTHER  mramumOH  CONTACT: 

David  T.  Andeison.  C^miripa".  Boaid  of 
Contract  Ajipeals.  Bfooai  2158. 
Deparbneot  of  Hoosi^  and  Urbaa 
Develojjjiienl.  451  Seven^  Stieet.  S.W.. 
Waahingkm,  ac  2MM.  tdepkone  (202) 
755-0132.  (This  is  not  a  tott^free 
noiBbef^. 

SurnxMBHTAllT  mPOmutTiON:  This 
final  rule  revises  the  procedures  of  the 
Department  of  Housing  and  Urban 
Development  Bond  of  Contract 
Aflpoals.  This  reviuoB  is  nsfuired  by  the 
Contract  Disputes  Act  of  1978  fll  USJO. 
601-613).  The  final  mle  adopts,  n 
substantial  part,  tbe  UaifonB  Roles  of 
Avcednre  for  Boards  of  Contract 
Appeals  issued  by  the  Office  of  Federal 
Procurement  Policy. 

Ota  ^aae  li,  1985  (SO  FH  2«eoe)  (he 
Departoent  pofalished  an  interkn  nik 
•eekii^  pubbc  cattments  on  the  rules  of 
procedure.  HUD  icceived  BD  poUic 
comments  to  the  iDteriai  nde.  Has  final 
rule  sobstantialiy  incorporates  the 
interim  rale.  A  few  mmer  changes, 
however,  have  been  mm6e  to  reflect  the 
Board's  experience  wift  die  iiHeiini  rule. 
For  example,  S  20.3(b)  has  been  revised 
to  reflect  the  Board's  current  practice  of 
assigning  one  member  of  the  panel  of 
Administrative  Judges  to  preside  over 
the  appeal.  Additionally,  the  content 
requirements  for  an  application  for  an 
order  for  the  taking  of  depositions  under 
Rule  14(b)  have  been  reduced.  Other 
minor  changes  have  t>een  made  to 
improve  the  organization  of  the  mle,  to 
clarify  terminology,  to  eliminate 
redundancies  and  for  other  editorial 
reasons. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
beea  nuiide  in accordaace  with  HUD. 
regulations  in  24  CFR  Part  50.  which 
implement  Section  102(2KC)  of  the 
National  Eatvironmental  Policy  Act  of 
ig6a  42  U.S.a  4332.  The  Fhidhig  of  No 
Sipnficant  Impact  is  available  for  puWic 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  WZ7B,  at  the  address  listed  above. 

This  rule  does  not  constitute  a  "major 
rule,"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  bj' 
the  President  cf  February  17. 1981. 
Analysis  of  the  iiaal  rule  icdicales  that 
it  does  not  (1)  bane  ma  aanoal  dfect  oa 
the  economy  of  $100  million  or  more;  ft) 


cause  a  major  bicsaaaa  te  co0l>  of  prices 
for  cosuNiBerB.  indivMiial  iadiiBfries. 
Federal.  State.  «r  local  govemmeat 
ageacies.  or  gfBogra^iic  rogient;  or  (3) 
have  a  aigaificaBt  Adverse  effect  on 
competition,  enplajnaeat.  investment. 
productivity,  innovatioB.  or  oa  the 
ability  of  United  States-based 
enterprises  to  coapete  with  ioieigD- 
based  enterpdses  in  dootestic  or  export 
aaxkets. 

Under  the  Riigalatory  Flexibiiity  Act 
(5  U.S.C.  601),  the  Undersigned  hefday 
certifies  that  tUa  rule  does  oot  have  a 
significant  economic  impact  oa  a 
substantial  number  of  small  entities.  The 
nde  is  pcooedaral  ia  aatnse  aad  thtmld 
iiapoae  fern  ecQwaaoc  burdens  af  parlies 
to  actions  beiara  HUDBCA. 

This  rule  was  listed  as  item  752  on  the 
Department's  Semiannual  Agenda  of 
Regatalions  pnbfished  October  29,  -»85 
(50  FR  4«16B  at  44174),  mder  Execstive 
Oder  12291  «h1  the  Regalatory 
Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistanoe  indades  bo  prugwim 
covering  dns  Part. 

List  of  Subjects  in  24  CFR  Part  20 

Administrative  practice  and 
procedure.  Government  contracts. 
Orgaiuzation  and  functions 
(GovenuMVt  agencies).  Government 
procure  Hscnt. 

PART  2»-«OAf«>  OF  COKTRACT 
APPEALS 

Accordingly,  Part  20  of  Title  24  CFR  is 
amended  as  foHows: 

1.  The  taWe  of  contents  for  Part  20  is 
ameiuled  by  revising  Subpart  A  and  B 
as  follows: 

Subpart  A    Oevtopmant  of  ttonalngafid 
'"Dan  Oavsiopfiiafit  Board  of  Conti  act 
Appeals 

Sec. 

aai  Scope  of  part. 

20.2  EstebtisiuDent  of  Board 

20.3  Ortanization  aad  lacatioB  of  dw  Board. 

20.4  Jurisdiction  of  tiui  BowyL 

20.5  Board  powers. 

Sut>part  B— Ruies  of  tt»a  Department  of 
Mowing  and  tJrtmn  Oavstopment  Board  of 
Contract  Appeals 

20.10    Rules. 
PrelnninaTy  Procedum 

Kule 

1.  Appeals.  Ftow  Taken. 

2.  Notioe  of  Appeal,  Contents  «r. 

3.  Docketing  of  Appeals. 

4.  Preparation,  Content,  Orgamzation. 

Forwarding,  and  Status  of  Appeal  Pile. 

5.  Dismissal  for  Lack  of  furisdrction 

6.  Pleadings. 

7.  Amendment  of  Pleadings  or  Receid. 

8.  Heartsg  Electiea  and  Morons. 


Rule 
9.ftiteaitegBiifllii. 

10.  Preheariog  of  I>BesubmissiaB  Coaference. 

11.  Submission  Without  a  Hearing. 

12.  Optional  SateU  Claioa  (Expedited)  and 

Accelerated  Procedures.  (These 

procedttres  are  avattaWe  sotely  at  the 

dectioo  of  the  appdianL) 
UJ    CleGtksM  to  LkihzeStoiali  Claims 

(Expedited)  and  Accelerated  Procedure. 
12.2    The  Small  Claims  (Expedited) 

12J    The  Accelerated  Procedure. 
12.4    Motions  for  Recoo&ideration  io  Rule  12 
Cases. 

15.  Setdtag  fte  Record. 

14.  Disoovery— Oepcaitions. 

it.  iatgriagatories  to  Pactiea.  Admiasiaajtf 

Facta,  aad  i^oduotiaD  and  inafwctiao  of 

OocumaaU. 

16.  Filing  and  Service  of  Papers  Other  Than 

Subpoenas. 

Hearings 

17.  Whew  aad  WiisB  Held. 

18.  Notioe  of  Hearings. 

19.  Unexcused  Absence  of  a  Party. 

20.  Hearings:  Conduct;  Examinations  of 

Witnetsn. 

21.  Subpocaas. 

22.  Cqp^s  of  F^iecB. 
23.Poadiearia«Biie(s. 

24.  TtanscDpt  of  iVacaadings: 

25.  Wifiidraival  of  ExhibiU. 

RafKsaealatian 

28wAppeHHit 

27.  GoTenuaeat 

DedstoBS 

28.  Deciaions. 

*■■■■■  lOr  ■■CDIiaMaS^HMI 

29.  MotioB  iior  BecoBsidentiim. 
DtsuiisiHils  aodTtafaidlB 

30.  Dismissal  Without  Prejudice. 

31.  Dismissal  or  Default  for  Failure  to 

Prosecute  or  Defend. 


32  Remind  from  Cowt 
Sanctions 

33.  Sanctions. 

KfiacaHaoaaua  Pracadiins 

34.  Applicability. 

35.  Time,  Computatian  and  Extensions. 
3&  Ex  Parte  ComauuucatioBS. 

***** 

Authod^:  The  Cantcact  Oisputes  Act  af 
197a  (41  U.S.C  601-613):  Section  7(d)  of  the 
Departmeat  of  Hons'mg  and  Urban 
Development  Act.  (42  U.&C.  3535(d)). 

2.  Subpart  A  of  Part  20  is  revised  to 
read  as  follows: 

Subpart  A— Department  of  Housing 
and  1M>an  Development  Board  of 
Contract  J^ppeato 


§20.1    Be  spa  el  part. 

XniS  pfln  CflTBtHlnKB  fl  0OSTQ  Xn 

Contract  Appeals,  sets  forth  Hii  functtou. 
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policies  and  procedures  regarding 
matters  to  be  considered  by  the  Board, 
and  prescribes  the  rules  of  the  Board. 

§202    EataMahmant  of  Board. 

There  is  established  in  the  Office  of 
the  Secretary,  the  Housing  and  Urban 
Development  Board  of  Contract  Appeals 
("the  Board"). 


§20.3 
Board. 


Organization  and  location  of  ttw 


(a)  Location.  The  Board's  address  is 
U.S.  Department  of  Housing  and  Urban 
Development,  Board  of  Contract 
Appeals,  Room  2158,  451  Seventh  Street, 
SW..  Washington,  D.C.  20410-5000.  The 
telephone  number  is  (202)  755-0132. 
(This  is  not  a  toll-free  number.) 

(b)  Organization.  The  Board  shall  be 
comprised  of  a  Chief  Administrative 
ludge,  who  shall  be  the  Chair,  an 
Administrative  Judge,  who  shall  be  the 
Vice-Chair,  and  such  other 
Administrative  Judges  as  may  be 
appointed  by  the  Secretary.  All 
members  of  the  Board  shall  be  attorneys 
at  law  duly  licensed  by  any  State, 
commonwealth,  territory,  or  the  District 
of  Columbia.  All  members  shall  be 
selected  and  appointed  to  serve  in 
accordance  with  Section  8(b)(1)  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
608(b)(1)).  Except  as  otherwise  provided, 
appeals  are  assigned  to  a  panel  of  at 
least  three  members  who  decide  the 
case  by  a  majority  vote.  The  Chair  shall 
assign  one  member  of  the  panel  to 
preside  over  the  appeal  and  to  conduct 
necessary  conferences  and  hearings, 
supervise  discovery  and  the 
development  of  the  record  for  the  Board, 
and  to  make  such  procedural 
determinations  as  are  necessary  to  the 
proper  disposition  of  the  appeal. 

§20.4    Juri«dk:tion  Of  ttw  Board. 

(a)  Contract  appeals.  The  Board  shall 
consider  and  determine  appeals  from 
decisions  of  contracting  oiBcers  under 
the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  601-613)  relating  to  contracts 
entered  into  by  (1)  the  Department  of 
Housing  and  Urban  Development  or  (2) 
any  other  executive  agency  when  that 
agency  or  the  Administrator  for  Federal 
Procurement  Policy  has  designated  the 
Board  to  decide  the  appeal. 

(b)  Other  matters.  The  Board  or  its 
individual  members  shall  have 
jurisdiction  over  other  matters  assigned 
to  it  by  the  Secretary  or  designee. 
Determinations  in  other  matters  shall 
have  the  finality  provided  by  the 
applicable  statute,  regulation  or 
agreement 


%  20.5    Board  powers. 

(a)  Board  powers.  The  Board  shall 
employ  support  personnel,  as  needed, 
and  shall  have  all  powers  necessary  and 
incident  to  the  proper  performance  of 
the  duties  assigned  to  it. 

(b)  Disqualification.  No 
Administrative  Judge  may  act  for  the 
Board  or  participate  in  a  decision  if, 
prior  to  the  time  the  appeal  was  filed,  he 
or  she  had  participated  in  the  matter  in 
any  maimer  on  behalf  of  an  interested 
party. 

3.  Subpart  B  of  Part  20  is  revised  to 
read  as  follows: 

Subpart  B — Rules  of  th«  Department 
of  Housing  and  Urt>an  Doveiopment 
Board  of  Contract  Appeals 

920.10    Rules. 

These  rules  govern  the  procedure  in 
all  matters  before  the  Department  of 
Housing  and  Urban  Development  Board 
of  Contract  Appeals,  unless  otherwise 
provided  by  applicable  law  or 
regulation.  The  Federal  Rules  of  Civil 
Procedure  may  be  applied  where 
procedures  are  not  otherwise  provided 
in  these  rules. 

PreUimnaTy  Procedures 

Rule  1.  Appeals.  How  Taken 

(a)  General.  Notice  of  an  appeal  shall  l>e  in 
writing  and  mailed  or  otherwise  furnished  to 
the  Board  within  90  days  from  the  date  of 
receipt  of  a  Rnal  written  decision  of  the 
contracting  officer. 

(b)  Contracting  officer's  failure  to  act- 
claim  of  $50,000  or  less.  Where  the  contractor 
has  submitted  a  claim  of  $50,000  or  less  to  the 
contracting  ofTicer  and  has  requested  a 
written  decision  within  60  days  from  receipt 
of  the  request,  and  the  contracting  officer  has 
not  issued  the  decision,  the  contractor  may 
file  a  notice  of  appeal  as  provided  in 
paragraph  (a)  above,  citing  the  failure  of  the 
contracting  officer  to  issue  a  decision. 

(c)  Contracting  officer's  failure  to  act-claim 
in  excess  of  $50,000.  Where  the  contractor 
has  submitted  a  claim  in  excess  of  $50,000  to 
the  contracting  officer  and  the  contracting 
officer  has  failed,  within  60  days  of 
submission  of  the  claim,  to  issue  a  final 
written  decision,  or  to  advise  the  contractor 
of  a  date  when  the  final  written  decision  will 
l>e  issued,  the  contractor  may  file  a  notice  of 
appeal  as  provided  in  paragraph  (a)  above, 
citing  the  failure  to  issue  a  decision. 

(d)  Unreasonable  delay  by  contracting 
officer.  A  contractor  may  request  the  Board 
to  direct  a  contracting  officer  to  issue  a  final 
written  decision  within  a  specified  period  of 
time,  as  determined  by  the  Board,  in  the 
event  of  an  unreasonable  delay  on  the  part  of 
the  contracting  officer. 

(e)  Stay  of  proceedings.  Upon  docketing  of 
appeals  filed  under  paragraph  (b)  or  (c) 
al>ove,  the  Board  may  stay  further 
proceedings  pending  issuance  of  a  final 
decision  by  the  contracting  officer  within  the 
period  of  time  determined  by  the  Board. 


Rule  2.  Notice  of  Appeal,  Contents  of 

A  notice  of  appeal  shall  indicate  that  an 
appeal  is  being  taken  and  shall  identify  the 
contract  (by  number),  the  department  and 
agency  involved  in  the  dispute,  the  final 
written  decision  from  which  the  appeal  is 
taken,  and  the  amount  in  dispute,  if  known. 
The  notice  of  appeal  shall  be  signed  by  the 
appellant  (the  contractor  making  the  appeal), 
or  by  the  appellant's  duly  authorized 
representative  or  attorney.  The  complaint 
referred  to  in  Rule  6  may  be  filed  with  the 
notice  of  appeal,  or  the  appellant  may 
designate  Uie  notice  of  appeal  as  a  complaint 
if  it  otherwise  fulfills  the  requirements  of  a 
complaint.  A  notice  of  appeal  from  a  final 
written  decision  of  a  contracting  officer 
involving  a  claim  in  excess  of  $50,000  shall 
state  that  certification  has  been  made  as 
required  under  Section  6(c)(1)  of  the  Contract 
Disputes  Act  of  1978  [41  U.S.C.  606(c)(l)l. 

Rule  3.  Docketing  of  Appeals 

When  a  notice  of  appeal  in  any  form  has 
been  received  by  the  Board,  it  shall  be 
docketed  promptly.  A  written  notice  of 
docketing  shall  be  transmitted  to  the 
appellant  with  a  copy  of  these  rules,  to  the 
contracting  officer,  and  to  HUD's  Office  of 
General  Counsel. 

Rule  4.  Preparation,  Content,  Organization, 
Forwarding,  and  Status  of  Appeal  File 

(a)  Duties  of  contracting  officer.  Within  30 
days  of  receipt  of  notice  from  the  Board  that 
an  appeal  has  been  docketed,  the  contracting 
officer  shall  assemble  and  transmit  to  the 
Board  (through  HUD's  Office  of  General 
Counsel)  three  copies  of  an  appeal  file 
consisting  of  all  documents  relevant  to  the 
appeal,  including: 

(1)  The  decision  from  which  the  appeal  is 
taken; 

(2)  The  contract  including  specifications 
and  relevant  amendments,  plans,  and 
drawings; 

(3)  All  correspondence  between  the  parties 
relevant  to  the  appeal,  including  the 
appellant's  letter  or  letters  of  claim; 

(4)  Transcripts  of  any  testimony  and 
affidavits  or  statements  of  any  witnesses  on 
the  matter  in  dispute  made  prior  to  the  filing 
of  the  notice  of  appeal  with  the  Board;  and 

(5)  Any  additional  information  considered 
relevant  to  the  appeal. 

Upon  receipt  of  the  appeals  file,  the  Board 
shall  furnish  the  appellant  and  HUD's  Office 
of  General  Counsel  with  true  and  exact 
copies  of  the  appeal  file. 

(b)  Duties  of  appellant  Within  30  days 
after  receipt  of  a  copy  of  the  appeal  file 
assembled  by  the  contracting  officer,  the 
appellant  shall  transmit  to  the  Board  any 
documents  not  contained  in  the  appeal  file 
which  are  relevant  to  the  appeal,  and  furnish 
two  copies  of  these  documents  to  the 
government  trial  attorney. 

(c)  Organization  of  appeal  file.  Documents 
in  the  appeal  file  may  be  originals,  legible 
facsimiles,  or  authenticated  copies,  and  shall 
be  arranged  in  chronological  order  where 
practicable,  numbered  sequentially,  tabbed, 
and  indexed  to  identify  the  contents  of  the 
file. 
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(d)  Unuatai  tiocument*.  Upon  request  by 
either  party,  the  Board  may  waive  the 
requirement  to  fatmisli  to  tbe  other  party 
copiet  of  baUcy,  to^gtby.  or  out-of-SBe 
documenta  in  the  appeal  fiie  when  indnsion 
would  be  burcknaotne.  At  the  tine  a  party 
nies  with  te  Board  a  dscumextt  for  which 
waiver  has  been  grapted.  he  or  she  shall 
notify  the  other  party  that  the  document  or  a 
copy  is  available  for  inspection  at  the  offices 
of  the  Board  or  of  die  pairty  fiSing  the 
docunent. 

|e)  Status  of  documents  in  appeal  fih. 
Docunients  contained  in  the  appeal  file  are. 
without  further  action  by  the  parties,  part  of 
the  record  upon  which  the  Board  will  render 
its  decision.  However,  a  party  may  object  for 
reasons  stated,  to  consideration  of  a 
particular  document  or  doctnnents  within  30 
days  of  receipt  tmlesa  good  cause  is  shown 
for  later  obiectioa.  If  an  objection  is  made, 
the  Board  shall  remove  the  docuraenl  or 
docioneats  from  the  apped  Bk  and  permit 
the  party  <rffering  the  document  to  move  its 
admisKton  as  evideitce  in  accordaoce  with 
Rules  13  and  za 

(f)  Waiver  of  fiiijig  of  dactimeaU. 
Notwithstandkig  the  foregoing,  the  filing  of 
the  Rttie  4  (a)  and  (b)  donrnients  may  be 
dispensed  with  tiy  the  Board  either  upon 
request  of  the  appellant  in  the  notice  of 
appeal  or  thereafter  upon  stipolation  of  the 
parties. 

Rule  &  Disnussolfor  Lack  c^ /urtsdiction 

Any  motion  addressed  to  the  jurrsdictton  of 
the  Board  shaH  be  promptly'  fried.  Hearing  on 
the  motion  shall  be  afforded  on  application  of 
either  party.  However,  the  Board  may  defer 
its  decision  on  the  motion  pendin]?  hearing  on 
both  the  merits  and  the  motion.  The  Board 
may  at  any  time  raise  the  issue  of  its 
jurisdiction  to  proceed  with  a  particular  case 
by  an  appropriate  order,  affording  the  parties 
an  opportunity  to  foe  heard  on  the  isswe. 

Ruh  6.  Pleadings 

(a)  Appellant.  Within  30  days  after  receipt 
of  notice  of  docketing  of  the  appeal,  the 
appeUant  shall  file  a  complaint  with  the 
Board.  The  complaint  shall  set  forth  simple, 
conr.iBt  and  direct  statements  of  each  of  the 
appeliaut's  claims  Appellant  shall  also  set 
forth  the  basis,  with  appropriate  reference  to 
contract  provisions,  of  eaci  claim  and  the 
dollar  amount  claimed  to  the  extent  Itoown. 
This  pleading  shall  fulfill  ftie  generally 
recognized  requirements  of  a  complaiirt. 
although  no  particular  form  is  required. 
Should  the  coRq)laint  not  be  received  within 
30  days,  appellant's  notice  of  appeal  may.  if 
in  the  opiiuon  of  the  Board  the  issues  before 
the  Board  are  sufTiciently  deHned,  be  deemed 
its  complaint  and  the  Government  shall  be  so 
notified. 

(b)  GovemmeiiL  Within  30  days  from 
receipt  of  the  complaint,  the  Government 
shall  rde  an  answer  with  the  Board.  The 
answer  shall  set  forth  simple,  concise  and 
direct  statements  of  Government's  defenses 
to  each  claim  asserted  by  appellant,  including 
any  affirmative  defenses  available  Siould 
the  answer  not  be  received  within  30  days, 
the  Board  may  enter  a  general  denial  on 


behalf  of  the  Government,  and  the  appeflant 
shall  be  so  nofified. 

Rule  7  Atneadmeats  ofPJeadJage  or  Record 
Tbe  Board,  upon  its  own  htittahve  or  upon 
application  by  a  party,  nwy  order  a  party  to 
make  a  more  definite  statement  of  the 
complaint  or  answer,  or  to  reply  to  an 
answer.  The  Board  may.  witlrin  tbe  proper 
scope  of  the  spfwal,  permit  eifcer  party  to 
amend  its  pleading  wfmt  conditions  fair  to 
both  parties.  When  issues  within  the  proper 
scope  of  the  appeal,  but  not  raised  by  Ae 
pleadings,  are  tried  by  express  or  imphed 
conaoM  of  the  parties,  with  die  permission  of 
the  Bo^.  ftey  shaU  be  treated  in  all  respects 
as  if  they  have  been  raised  in  the  piesdings. 
fai  such  instances,  nottoM  to  oownd  the 
pleadings  to  canfora  te  Ifae  proof  RMy  be 
entered,  but  are  not  UB^uhad.  If  evidence  is 
objected  to  at  a  beniag  ■■  4k  grouul  that  it 
is  not  witl&n  the  issues  coiaed  by  the 
pleadings,  it  may  he  admitted  wHfain  the 
proper  scope  of  the  appeal  paovided. 
howeva,  that  the  objectiaig  party  may  be 
granted  a  contimiaace  if  neoessaiy  to  enable 
it  to  meet  this  evidence. 

Rule  8.  Hearing  Election  and  Motions 

(a)  Hearing  electna.  After  the  fihng  of  the 
Government's  answer  or  notice  fi<Qm  the 
Board  that  it  has  eotered  a  geaeraJ  denial  on 
behalf  of  the  Covenuneat  each  party  shall 
advise  whether  it  desires  a  headi^as 
prescribed  in  Rules  17  thcongh  2S,  oc  whether 
it  elects  to  submit  its  case  on  the  record 
without  a  hearing,  as  prescribed  in  Rule  11 

(b]  AdoUons.  (Ij  The  Board  may  entertatn 
any  timely  motion  for  an  appropriate  older. 
Application  to  the  Board  for  an  order  shall  be 
by  motion  whidi,  unless  made  durirjg  a 
hearing,  shall  be  made  in  writing,  shall  state 
with  particularity  the  grounds  for  the  motion 
and  shall  set  forth  the  relief  or  order  sought. 

(2)  The  Board  may,  on  its  omoi  reotioa 
initiate  any  action  by  notice  to  the  parties. 

(3)  Unless  otherwise  q>ecified  t^  the 
Board,  a  party  who  receives  a  motion  shall 
file  any  aasweriag  material  within  20  days 
after  the  date  of  receipt  of  the  motion.  The 
Board  may  require  the  presentation  of  biiefs 
or  arguments.  The  Board  shall  issue  a 
decision  uu  each  motion  that  is  appropriate 
and  just  to  tbe  parties. 

(4)  Affidavits  in  support  of  motions  shall 
set  forth  such  facts  as  would  be  admissible  in 
evidence  and  shall  sh*w  afBnnatively  that 
tbe  a£fianl  is  competent  to  testify  to  the 
matters  stated  in  the  affidavit  When  a 
motion  is  mode  and  sunMtrted  as  provided  in 
this  rule,  a  party  opposing  the  motion  who  is 
represented  by  counsel  oaaj-  not  rest  upon  the 
mere  allegations  or  denials  of  his  pleading: 
his  response,  by  affidavits  or  as  otherwise 
provided  in  this  rule,  must  show  that  (here  is 
a  genuine  issue  of  fact  or  of  law  for  decision. 
Should  it  appear  from  the  affidavits  of  a  party 
opposing  the  aootioa  that  for  reasons  stated 
he  cannot  present  by  afifidavit  facts  essential 
to  justify  his  opposition,  the  Beasd  may  deny 
the  motion  or  may  order  a  continuance  to 
permit  affidavits  to  be  obtaixted  or  discovery 
to  be  had  or  may  make  such  order  as  is  just 

Rule  9.  Freheaiiiig  Briefs 

Ba>£d  on  an  exananation  of  the  pleadings, 


and  Ha  determination  of  whefter  the 
arguments  and  authorities  addressed  to  the 
issues  are  adequately  set  forth  in  the 
pleadings,  the  Board  may  require  Ac  parties 
to  submit  prehearing  briefs.  If  the  Board  does 
not  require  prehearing  briefs,  either  party 
may  upon  appropriate  and  suflicient  notice  to 
the  other  party,  funash  a  prehearing  brief  to 
the  Board.  In  any  case  where  a  prehearing 
brief  is  submitted,  it  shall  be  furnished  so  as 
to  be  received  by  the  Board  at  least  15  days 
prior  to  the  date  set  for  hearing,  and  a  copy 
shall  simultaneously  be  fnmisbed  to  the  other 
party. 

Rule  10.  Prehearing  or  Presubauation 
Conference 

(a)  Conference.  Whedier  the  case  is  to  be 
submitted  under  Rule  11,  or  heard  under 
Rules  17  through  25.  the  Board  may  upon  its 
own  iiiitiative.  or  upon  the  applicatioB  of 
either  party,  arrange  a  telephone  conference 
or  call  upon  the  parties  to  appear  beiore  an 
Adnuniotrative  judge  for  a  confarence  to 
consider 

(1)  simf^fication.  ciarifica^on.  or  severing 
of  Oie  iaanes: 

ffl  the  possibtlHy  of  obtainmg  stipulations, 
admissions,  agreements  and  ruHngs  on 
admissibility  of  documents,  understandings 
on  matters  already  on  record,  or  similar 
agreements  that  will  avoid  unnecessary 
proof: 

(3)  agreemeats  and  rulings  to  facilitate 
discovery; 

(4)  iim^atioa  of  the  number  of  expert 
witnesses  or  avoidaace  of  comaria^ve 
evidence: 

(5)  the  possibility  of  agreement  disposing  of 
any  or  all  of  the  issues  in  dispute:  and 

[6]  such  other  matters  as  may  aid  ia  the 
disposition  of  the  appeal 

(b)  Reaults  of  cor^ereace.  The 
Administrative  Judge  shaU  make  such  mlii^ 
and  orders  as  may  be  ^>pK>pruite  to  achieve 
settlement  by  agreement  of  tiie  parties  or  to 
aid  in  the  dispooition  of  the  appeal.  The 
resuhs  of  the  oonfiereRce,  including  any 
rulings  and  orders,  shall  be  re^Juced  to 
writing  by  the  Administrative  Judge  or  the 
conference  shall  be  transcribed.  The  writing 
or  the  transcript  shall  constitute  a  part  of  the 
record. 

Rule  11  Stibmiasmn  Wifftoot  a  Hearing 

Either  party  may  elect  to  waive  its  ri^  to 
appear  at  a  hearing  and  to  submit  its  case 
upon  the  record  before  the  Beard,  as  settled 
under  Rule  13.  SubmissioD  of  a  case  without 
hearing  does  not  relieve  the  parties  fiom  the 
necessity  of  proving  the  facts  sopportnig  ^>eir 
allegoSons  or  defenses.  Affidavits, 
depositions,  admissions,  answers  to 
interrogatories,  and  stipulations  maybe 
employed  to  supplement  other  documentary 
evidence  in  the  record.  Tbe  Board  may  permit 
submissions  to  be  supplemented  by  oral 
argument  which  may  be  transcribed  if 
requested,  and  by  briefs  in  accordance  with 
Rule  9  or  Bale  23. 
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RuJe  IZ  OpUonal  Small  Claims  (Expedited) 
and  Accelerated  Procedures.  fTf>ese 
procedures  are  available  solely  at  the 
election  of  the  appellant) 

Rule  12.1  Elections  to  Utilize  Small  Claims 
(Expedited)  and  Accelerated  Procedure 

(a)  Election-dispute  involving  $10,000  or 
less.  In  appeals  where  the  amount  in  dispute 
is  $10,000  or  less,  the  appellant  may  elect  to 
have  the  appeal  processed  under  a  Small 
Claims  (Expedited)  procedure  requiring 
decision  of  the  appeal,  whenever  possible, 
within  120  days  after  the  Board  receives 
written  notice  of  the  appellant's  election.  The 
details  of  this  procedure  appear  in  section 
12.2  of  this  Rule. 

(b)  Election-dispute  involving  $50,000  or 
less.  In  appeals  where  the  amount  in  dispute 
is  SSaOOO  or  less,  the  appellant  may  elect  to 
have  the  appeal  processed  under  an 
Accelerated  procedure  requiring  decision  of 
the  appeal,  whenever  possible,  within  180 
days  after  the  Board  receives  written  notice 
of  the  apellant's  election.  The  details  of  this 
procedure  appear  in  section  12.3  of  this  Rule. 

|c)  Notice  of  election.  The  appellant's 
election  of  either  the  Small  Claims 
(Expedited)  procedure  or  the  Accelerated 
procedure  may  be  made  by  written  notice 
within  60  days  after  receipt  of  notice  of 
docketing  the  appeal  unless  this  period  is 
extended  by  the  Board  for  good  cause.  The 
election  may  not  be  withdrawn  except  with 
permission  of  the  Board  and  for  good  cause. 

(d)  Determination  of  amount  in  dispute.  In 
deciding  whether  the  Small  Claims 
(Expedited)  procedure  or  the  Accelerated 
procedure  is  applicable  to  a  given  appeal,  the 
Board  shall  determine  the  amount  in  dispute. 

Rule  1Z2  The  Small  Claims  (Expedited) 
Procedure 

(a)  Document  submission  and  prehearing 
conference.  In  cases  proceeding  under  the 
Small  Claims  (Expedited)  procedure,  the 
following  time  periods  shall  apply:  (1)  Within 
ten  days  from  the  Government's  first  receipt 
from  either  the  appellant  or  the  Board  of  a 
copy  of  the  appellant's  notice  of  election  of 
the  Small  Claims  (Expedited)  procedure,  the 
Government  shall  send  the  Board  a  copy  of 
the  contract,  the  contracting  officer's  final 
decision,  and  The  appellant's  letter  or  letters 
of  claim,  if  any;  remaining  documents 
required  under  Rule  4  shall  be  submitted  in 
accordance  with  times  specified  in  that  rule 
unless  the  Board  otherwise  directs; 

(2)  Within  15  days  after  the  Board  has 
acknowledged  receipt  of  appellant's  notice  of 
election,  the  assigned  Administrative  Judge 
shall  lake  the  following  actions,  if  feasible,  in 
an  informal  meeting  or  a  telephone 
conference  with  both  parties:  (i)  identify  and 
simplify  the  issues;  (ii)  establish  a  simplified 
procedure  appropriate  to  the  particular 
appeal:  (iii)  determine  whether  the  appellant 
wants  a  hearing,  and  if  so,  fix  a  time  and 
place  for  the  hearing;  (iv)  require  the 
Government  to  furnish  all  the  additional 
documents  relevant  to  the  appeal,  and  (v) 
establish  an  expedited  schedule  for 
resolution  of  the  appeal. 

(b)  Pleadings,  discovery  and  other 
prehearing  activity.  Pleadings,  discovery  and 
other  prehearing  activity  will  be  allowed  only 


as  consistent  with  the  requirement  to  conduct 
the  hearing  on  the  date  scheduled,  or  if  no 
hearing  is  scheduled,  to  close  the  record  on  a 
date  that  will  allow  decisions  within  the  120- 
day  limit.  The  Board  may  impose  shortened 
time  periods  for  any  actions  prescribed  or 
allowed  under  these  rules,  as  necessary  to 
enable  the  Board  to  decide  the  appeal  within 
the  120-day  limit,  allo%ving  whatever  time,  up 
to  30  days,  that  the  Board  considers 
necessary  for  the  preparation  of  the  decision 
after  closing  the  record  and  the  filing  of 
briefs,  if  any. 

(c)  Decision.  The  written  decision  by  the 
Board  in  cases  processed  under  the  Small 
Claims  (Expedited)  procedure  will  be  short 
and  contain  only  summary  findings  of  fact 
and  conclusions.  Decisions  will  be  rendered 
for  the  Board  by  a  single  Administrative 
Judge.  If  there  has  been  a  hearing,  the 
Administrative  Judge  presiding  at  the  hearing 
may  at  the  conclusion  of  the  hearing  and 
after  entertaining  oral  arguments  as  deemed 
appropriate,  render  on  the  record  oral 
summary  findings  of  fact,  conclusions,  and  a 
decision  of  the  Appeal.  Whenever  an  oral 
decision  is  rendered,  the  Board  will 
subsequently  furnish  the  parties  a  typed  copy 
of  the  oral  decision  (or  a  copy  of  the 
transcript  of  the  hearing)  for  record  and 
payment  purposes  and  to  establish  the 
starting  date  for  the  period  for  filing  a  motion 
for  reconsideration  under  Rule  29. 

(d)  Effect  of  decision.  A  decision  issued 
under  the  Small  Claims  (Expedited) 
procedure  shall  have  no  value  as  precedent 
and,  in  the  absence  of  fraud  shall  be  final  and 
conclusive  and  may  not  be  appealed  or  set 
aside. 

Rule  12.3    The  Accelerated  Procedure. 

(a)  Waiver  of  pleadings,  discovery  and 
briefs.  In  cases  proceeding  under  the 
Accelerated  procedure,  the  parties  are 
encouraged,  to  the  extent  possible  consistent 
with  adequate  presentation  of  their  factual 
and  legal  positions,  to  waive  pleadings, 
discovery,  and  briefs. 

(b)  Pleadings,  discovery,  and  other 
prehearing  activity.  Pleadings,  discovery  and 
other  prehearing  activity  will  be  allowed  only 
as  consistent  with  the  requirement  to  conduct 
the  hearing  on  the  dates  scheduled  or,  if  no 
hearing  is  scheduled,  to  close  the  record  on  a 
date  that  will  allow  decision  within  the  180- 
day  limit.  The  Board  may  shorten  time 
periods  for  any  actions  prescribed  or  allowed 
under  these  rules,  as  necessary  to  enable  the 
Board  to  decide  the  appeal  within  the  180-day 
limit,  and  may  reserve  up  to  30  days  for 
preparation  of  the  decision. 

(c)  Decision.  Written  decisions  by  the 
Board  in  cases  processed  under  the 
Accelerated  procedure  will  normally  be  short 
and  contain  only  summary  findings  of  fact 
and  conclusions.  In  cases  where  the  amount 
in  dispute  is  $10,000  or  less  where  the 
Accelerated  procedure  has  been  elected  and 
where  there  has  been  a  hearing,  the  single 
Administrative  Judge  presiding  at  the  hearing 
may,  with  the  concurrence  of  both  parties,  at 
the  conclusion  of  the  hearing  and  after 
entertaining  such  oral  arguments  as  deemed 
appropriate,  render  on  the  record  oral 
summary  findings  of  fact,  conclusions,  and  a 
decision  of  the  appeal.  Whenever  an  oral 


decision  is  rendered,  the  Board  will 
subsequently  furnish  the  parties  a  typed  copy 
of  the  oral  decision  (or  a  copy  of  the 
transcript  of  the  hearing)  for  record  and 
payment  purposes,  and  to  establish  the 
starting  date  for  the  period  for  filing  a  motion 
for  reconsideration  under  Rule  29. 

Rule  12.4    Motions  for  Reconsideration  in 
Rule  12  Cases 

Motions  for  Reconsideration  of  cases 
decided  under  either  the  Small  Claims 
(Expedited)  procedure  or  the  Accelerated 
procedure  need  not  be  decided  within  the 
original  120-day  or  180-day  limit,  but  all  such 
motions  shall  be  processed  and  decided 
rapidly  to  fulfill  the  intent  of  this  Rule. 

Rule  13.    Settling  the  Record 

(a)  Contents  of  record.  The  record  upon 
which  the  Board's  decision  will  be  rendered 
consists  of  the  documents  in  the  appeal  file 
furnished  under  Rule  4  or  12  (unless  removed 
by  the  Board)  and  the  following  items,  if  any: 
pleadings,  prehearing  conference  memoranda 
or  orders,  prehearing  briefs,  depositions  or 
interrogatories  admitted  into  evidence, 
admissions,  stipulations,  transcripts  of 
conferences  and  hearings,  exhibits  admitted 
into  evidence,  posthearing  briefs,  orders  of 
the  Board,  and  documents  which  the  Board 
has  specifically  designated  to  be  made  a  part^ 
of  the  record.  "The  record  will,  at  all 
reasonable  times,  be  available  for  inspection 
by  the  parties  at  the  office  of  the  Board. 

(b)  Closing  of  record.  Except  as  the  Board 
may  otherwise  order,  no  proof  shall  be 
received  in  evidence  after  completion  of  an 
oral  hearing  or,  in  cases  submitted  on  the 
record,  after  notification  by  the  Board  that 
the  case  is  ready  for  decision. 

(c)  Weight  of  evidence.  The  weight  to  be 
attached  to  any  evidence  of  record  will  rest 
within  the  sound  discretion  of  the  Board.  The 
Board  may  in  any  case  require  either  party, 
with  appropriate  notice  to  the  other  party,  to 
submit  additional  evidence  on  any  matter 
relevant  to  the  appeal. 

Rule  14.    Discovery^Depositions 

(a)  General  policy  and  protective  orders. 
The  parties  are  encouraged  to  engage  in 
voluntary  discovery  procedures.  In 
connection  with  any  discovery  procedure 
under  this  rule  or  rule  IS,  the  Board  may 
make  any  order  required  to  protect  a  party  or 
person  from  annoyance,  embarrassment,  or 
undue  burden  or  expense.  Those  orders  may 
include  limitations  on  the  scope,  method,  time 
and  place  for  discovery,  and  provisions  for 
protecting  the  secrecy  of  confidential 
information  or  documents. 

(b)  When  depositions  permitted.  After  an 
appeal  has  been  docketed  and  complaint 
filed,  the  parties  may  mutually  agree  to,  or 
the  Board  may,  upon  application  of  either 
parly,  order  the  taking  of  testimony  of  any 
person  by  deposition  upon  oral  examination 
or  written  interrogatories  before  any  officer 
authorized  to  administer  oaths  at  the  place  of 
examination. 

(c)  Orders  on  depositions.  The  time,  place, 
and  manner  of  taking  depositions  shall  be  as 
mutually  agreed  by  the  parties,  or  failing  such 
agreement,  governed  by  order  of  the  Board. 
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(d)  Um  aa  evidence.  No  testimony  taken  by 
deporitions  shall  be  considered  as  part  of  the 
evidence  in  the  hearing  of  an  appeal  until  the 
testimony  is  offered  and  received  in  evidence 
at  the  hearing.  It  will  not  ordinarily  be 
received  in  evidence  if  the  deponent  is 
present  and  can  testify  at  the  hearing.  In 
these  instances,  however,  the  deposition  may 
be  used  to  contradict  or  impeach  the 
testimony  of  the  deponent  given  at  the 
hearing.  In  cases  submitted  on  the  record,  the 
Board  may  receive  depositions  to  supplement 
the  record 

(e)  Expenses.  Each  party  shall  bear  its  own 
expenses  associated  with  the  taking  of  any 
depositions. 

Rule  IS.    Interrogatories  to  Parties, 
Admission  of  Facts,  and  Production  and 
Inspection  of  Documents 

After  an  appeal  has  been  docketed  and 
complaint  filed  with  the  Board,  a  party  may 
serve  on  the  other  party:  (a)  written 
interrogatories  to  be  answered  separately  in 
writing,  signed  under  oath  and  answered  or 
objected  to  within  30  days:  (b)  a  request  for 
the  admission  of  specified  facts  or  the 
authenticity  of  any  documents,  to  be 
answered  or  objected  to  within  30  days  after 
service;  the  factual  statements  and  the 
authenticity  of  the  docimients  to  be  deemed 
admitted  upon  failure  of  a  party  to  respond  to 
the  request,  and  (c)  a  request  for  the 
production,  inspection  and  copying  of  any 
documents  or  objects  not  privileged,  which 
reasonably  may  lead  to  the  discovery  of 
admissible  evidence. 

Rule  16.    Filing  and  Service  of  Papers  Other 
Than  Subpoenas 

Papers  shall  be  considered  filed  with  the 
Board  when  mailed  or  otherwise  furnished  to 
the  Board.  Papers  shall  be  served  upon 
parties  personally  or  by  mail,  addressed  to 
the  party  upon  whom  service  is  to  be  made. 
Except  as  provided  in  rule  4(a],  the  party 
filing  any  paper  with  the  Board  shall 
simultaneously  serve  a  copy  of  the  paper 
upon  the  opposing  party,  and  shall  file  a 
certificate  of  service  with  the  Board 
indicating  that  a  copy  has  been  so  served. 
Subpoenas  shall  be  served  as  provided  in 
Rule  21. 

Hearings 

Rule  17.     Where  and  When  Held 

Hearings  will  be  held  at  places  determined 
by  the  Board  to  best  serve  the  interest  of  the 
parties  and  the  Board.  Hearings  will  be 
scheduled  at  the  discretion  of  the  Board  with 
due  consideration  to  the  regular  order  of 
appeals,  Rule  12  requirements,  the 
convenience  of  the  parties,  the  requirement 
for  Just  and  inexpensive  determination  of 
appeals  without  necessary  delay,  and  other 
pertinent  factors.  On  request  or  motion  by 
either  party  and  for  good  cause,  the  Board 
may  adjust  the  date  of  a  hearing. 

Rule  18.    Notice  of  Hearings 

Parties  shall  be  given  not  less  than  20  days 
notice  of  the  time  and  place  for  hearing, 
unless  otherwise  agreed.  The  notice  of 
hearing  shall  be  sent  by  certified  mail  (return 
receqit  requested). 


Rule  10.    Unexcuaed  Absence  of  a  Party 

The  unexcused  absence  of  a  party  at  the 
time  and  place  set  for  hearing  will  not  be 
occasion  for  delay.  Notwithstanding  the 
provisions  of  Rule  31.  in  the  event  of  an 
unexcused  absence:  (a)  the  appeal  will  be 
dismissed  with  prejudice  for  want  of 
prosecution:  or  [b]  the  hearing  will  proceed 
and  the  case  will  be  regarded  as  submitted 
on  the  record  by  the  absent  party. 

Rule  20.    Hearings;  Conduct;  Examination  of 
Witnesses 

(a)  Conduct  of  hearings.  Hearings  shall  be 
as  informal  as  may  be  reasonable  and 
appropriate  under  the  circumstances. 
AppeUant  and  the  Govenmient  may  offer 
such  evidence  as  would  be  admissible  under 
the  Federal  Rules  of  Evidence  or  as  otherwise 
determined  to  be  reliable  and  relevant  by  the 
presiding  Administrative  Judge.  Stipulations 
of  fact  agreed  upon  by  the  parties  may  be 
regarded  and  used  as  evidence  at  the  hearing. 
The  parties  may  stipulate  the  testimony  that 
would  be  given  by  a  witness  if  the  witness 
were  present.  The  Board  may  require 
evidence  in  addition  to  that  offered  by  the 
parties. 

(b)  Examination  of  witnesses.  Oral 
testimony  before  the  Board  shall  generally  be 
given  under  oath  or  affirmation.  However,  if 
the  testimony  of  a  witness  is  not  given  under 
oath  or  affirmation,  the  Board  shall  advise 
the  witness  that  his  statements  may  be 
subject  to  the  provisions  of  Title  18,  United 
States  Code,  sections  287  and  1001,  and  any 
other  provision  of  law  imposing  penalties  for 
knowingly  making  false  representations  in 
connection  with  claims  against  the  United 
States  or  in  any  matter  within  the  jurisdiction 
of  any  department  or  agency. 

Rule  21.    Subpoenas 

(a)  General  Upon  written  request  of  either 
party  filed  with  ihe  Board  or  on  the 
Adininistrative  Judge's  initiative,  the 
Administrative  judge  to  whom  a  case  is 
assigned  or  who  is  otherwise  designated  by 
the  Chairman  may  issue  a  subpoena 
requiring: 

(1)  testimony  at  a  deposition — the  deposing 
of  a  witness  in  the  city  or  county  where  he  or 
she  resides,  is  employed  or  transacts 
business  in  person,  or  at  another  location 
convenient  for  the  witness  that  is  specifically 
determined  by  the  Board; 

(2)  testimony  at  a  hearing — the  attendance 
of  a  witness  for  the  purpose  of  taking 
testimony  at  a  hearing;  and 

(3)  production  of  books  and  papers — the 
production  by  the  witness  at  the  deposition 
or  hearing  of  books  and  papers  designated  in 
the  subpoena. 

(b)  Voluntary  cooperation.  Each  party  is 
expected  (1)  to  cooperate  and  make  available 
witnesses  and  evidence  under  its  control  as 
requested  by  the  other  party,  without 
issuance  of  a  subpoena,  and  (2)  to  secure 
voluntary  attendance  of  desired  third-party 
witnesses  and  production  of  desired  third- 
party  books,  papers,  documents,  or  tangible 
things  whenever  possible. 

(c)  Requests  for  subpoenas. 

(1)  A  request  for  a  subpoena  shall  normally 
be  filed  at  least 


(i)  15  days  before  a  scheduled  deposition 
where  the  attendance  of  a  witness  at  a 
deposition  is  sought; 

(ii)  30  days  before  a  scheduled  hearing 
where  the  attendance  of  a  witness  at  a 
hearing  is  sought 

In  its  discretion  the  poard  may  honor 
requests  for  subpoenas  not  made  within  these 
time  limitations. 

(2]  A  request  for  a  subpoiena  shall  state  the 
reasonable  scope  and  general  relevance  to 
the  case  of  the  testimony  and  of  any  books 
and  papers  sought 

(d)  Requests  to  quash  or  modify.  Upon 
written  request  by  the  person  subpoenaed  or 
by  a  party,  made  %vithin  10  dt^  after  service 
but  in  any  event  not  later  than  the  time 
specified  in  the  subpoena  for  compliance,  the 
Board  may  (1)  quash  or  modify  the  subpoena 
if  it  is  unreasonable  and  oppressive  or  for 
other  good  cause  shown,  or  (2)  require  the 
person  in  whose  behalf  the  subpoena  was 
issued  to  advance  the  reasonable  cost  of 
producing  subpoenaed  books  and  papers. 
Where  circumstances  require,  the  Board  may 
act  upon  such  a  request  at  any  time  after  a 
copy  of  the  request  has  been  served  upon  the 
opposing  party. 

(e)  Form;  Issuance. 

(1)  Every  subpoena  shall  state  the  name  of 
the  Board  and  the  title  of  the  appeal,  and 
shall  command  each  person  to  whom  it  is 
directed  to  attend  and  give  testimony,  and  if 
appropriate,  to  produce  specified  books  and 
papers  at  the  time  and  place  specified  in  the 
subpoena.  In  issuing  a  subpoena  to  a 
requesting  party,  the  Administrative  Judge 
shall  sign  the  subpoena  and  may,  in  his 
discretion,  enter  the  name  of  the  witness  and 
Otherwise  leave  it  blank.  The  party  to  whom 
the  subpoena  is  issued  shall  complete  the 
subpoena  before  service. 

(2)  Where  the  witness  is  located  in  a 
foreign  county,  a  letter  rogatory  or  subpoena 
may  be  issued  and  served  tmder  the 
circumstances  and  in  the  manner  provided  in 
28  U.S.C.  1781-1784. 

(f)  Service. 

(1)  The  party  requesting  issuance  of  a 
subpoena  shall  be  responsible  for  service. 

(2)  A  subpoena  requiring  the  attendance  of 
a  witness  at  a  deposition  or  hearing  may  be 
served  (i)  by  sending  a  copy  of  the  subpoena 
by  certified  mail  (return  receipt  requested]  to 
the  last  known  address  of  the  party  named  in 
the  subpoena,  or  (ii)  by  personal  delivery  of  a 
copy  of  the  subpoena  to  the  party  named  in 
the  subpoena,  by  a  United  States  marshal  or 
deputy  marshal,  or  by  any  other  person  who 
is  not  a  party  and  not  less  than  IB  years  of 
age.  Service  shall  include  the  tender  of  the 
fees  for  one  day's  attendance  and  the  mileage 
provided  by  28  U.S.C  1821  or  other 
applicable  law;  however,  where  the  subpoena 
is  issued  on  behalf  of  the  Government  money 
payments  need  not  be  tendered  in  advance  of 
attendance. 

(3)  The  party  at  whose  instance  a  subpoena 
Is  issued  shall  be  responsible  for  the  payment 
of  fees  and  mileage  of  the  witness  and  for  the 
tosts  of  service  of  the  subpoena. 

(g)  Contumacy  or  refusal  to  obey  subpoena. 
In  case  of  contumacy  or  refusal  to  obey  a 
subpoena  by  a  person  who  resides,  is  found, 
or  transacts  bus'ness  within  the  jurisdiction 
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of  a  United  States  District  Court  the  Board 
will  apply  to  the  Court  through  the  Attorney 
General  of  the  United  States  for  an  order 
requiring  the  person  to  appear  before  the 
Board  or  a  member  of  the  Board  to  give 
testimony  or  produce  evidence  or  both. 

Rule  22.  Copies  of  Papers 

When  books,  records,  papers,  or 
documents  have  been  received  in  evidence,  a 
true  copy  of  this  evidence  or  a  copy  of  any 
material  or  relevant  part  of  this  evidence  may 
be  substituted  during  or  at  the  concKwion  of 
the  hearing. 

Rule  23.  Posthearing  Briefs 

The  presiding  Administntive  iadge  may 
order  the  parties  to  submit  post  bearing  briefis 
to  the  Board. 

Rule  24.  Transcript  of  Proceedings 

Testimony  and  argument  at  hearings  shall 
be  reported  verbatim,  unless  the  Board 
otherwise  orders.  Extra  transcripts  or  copies 
of  the  proceedings  in  the  possession  of  the 
board  may  be  suppUed  to  the  parties. 
Otherwise,  the  parties  may  obtain  transcripts 
or  copies  of  the  proceedings  from  the  hearing 
reporter. 

Rule  25.  Withdrawal  of  Exhibits 

After  a  decision  has  become  final  the 
Board  may.  upon  request  and  after  notice  to 
the  other  party,  permit  the  withdrawal  of 
original  exhibits,  or  any  part  of  original 
exhibits  by  the  party  entitled  to  the  exhibits. 
The  Bubsitution  of  true  copies  of  exhibits  or 
any  part  of  exhibits  may  be  required  by  the 
Board  as  a  condition  of  granting  permission 
for  the  withdrawal. 

Rqiresantation 

Rule  26.  Appellant 

An  individual  appellant  may  appear  before 
the  Board  in  person:  a  corporation  by  one  of 
its  duly  authorized  officers;  and  a  partnership 
or  joint  venture  by  one  of  its  duly  authorized 
members:  or  any  of  these  by  an  attorney  at 
law  duly  licensed  in  any  State, 
commonwealth,  territory,  the  District  of 
Columbia,  or  in  a  foreign  country.  An 
attorney  representing  an  appellant  shall  file  a 
written  notice  of  appearance  with  the  Board. 

Rule  27.  Government 

Government  counsel  may,  in  accordance 
with  their  authority,  represent  the  interests  of 
the  Government  before  the  Board.  They  shall 
file  notices  of  appearance  with  the  Board. 
This  notice  of  appearance  will  be  given 
appellant  or  appellant's  attorney  in  the  form 
specified  by  the  Board  from  time  to  time. 
Whenever  an  appellant  and  the  Government 
are  in  agreement- as  to  disposition  of  the 
controversy,  the  Board  may  suspend  further 
processing  of  the  appeal  However,  if  the 
Board  is  advised  by  either  party  that  the 
controversy  has  not  been  disposed  of  by 
agreement,  the  case  shall  be  restored  to  the 
Board's  calendar  without  loss  of  position. 

Decisiona 

Rule  28.  Decisions. 

Decisions  of  the  Board  shall  be  made  in 
%vriting.  Copies  of  the  decision  shall  ^ 


forwarded  simultaneously  to  both  parties. 
The  rules  of  the  Board  and  all  final  orders 
and  decisions  (except  those  required  for  good 
cause  to  be  held  confidential  and  not  cited  as 
precedents)  shall  be  open  for  public 
insjjection  at  the  offices  of  the  Board  in 
Washington,  DC.  Decisions  of  the  Board 
shall  be  made  solely  upon  the  record,  as 
described  in  Rule  13.  Oral  decisions  shaD  be 
rendered  in  accordance  with  Rules  12.2(c) 
and  12J(c). 

Motioo  for  Reconsideration 

Rule  29.  Motion  for  Reconsideration. 

A  motion  for  reconsideration  may  be  filed 
by  either  party.  It  shall  set  forth  specifically 
the  grotinds  relied  upon  to  stistain  the  motion. 
The  motion  shall  be  filed  within  30  days  from 
the  date  of  the  receipt  of  a  copy  of  the 
decision  of  the  Board  by  the  party  filing  the 
motion. 


Rule  30.  Dismissal  Without  Prejudice 

In  certain  cases,  appeals  docketed  before 
the  Board  are  reqaired  to  be  placed  in  a 

suspended  status  and  the  Board  is  unable  to 
proceed  with  diipoaition  for  reasons  not 
within  the  contnW  of  the  Board.  Where  the 
suspensioa  has  cootiniied,  or  may  continue, 
for  an  inordinate  lei^th  of  tine,  the  Board 
may  chsmiss  sach  appeals  fron  its  docket 
without  prejadice  to  tiieir  restoration  to  the 
docket  when  the  cause  of  suspension  has 
been  removed.  Unless  either  party  or  the 
Board  acts  within  three  years  to  reinstate  any 
appeal  dismissed  without  prejudice,  the 
dismissal  shall  be  considered  to  be  with 
pre|udice. 

Rule  31.  Dismissal  or  Default  far  Failure  to 
Prosecute  or  Defend 

Whenever  a  record  discloses  the  failure  of 
either  party  to  file  docimients  requffed  by 
these  rules,  respond  to  notices  or 
correspondence  from  the  Board,  comply  with 
orders  of  the  Board,  or  otherwise  indicates  an 
intention  not  to  continue  the  prosecution  or 
defense  of  an  appeal,  the  Board  may.  in  the 
case  of  such  a  default  by  the  appellant  issue 
an  order  to  show  cause  why  the  appeal 
should  not  be  dismissed  with  prejudice  or,  in 
the  case  of  a  default  by  the  Government 
issue  an  order  to  show  cause  why  the  Board 
should  not  act  under  Rule  33.  If  good  cause  is 
not  shown,  the  Board  may  take  appropriate 
action. 

Remand 

Rule  32.  Remand  from  Court 

Whenever  any  court  remands  a  case  to  the 
Board  for  further  proceedings,  each  of  the 
parties  shall,  within  20  days  of  the  remand, 
submit  a  report  to  the  Board  recommending 
procedures  to  be  followed  to  comply  with  the 
court's  order.  The  Board  shall  consider  any 
timely  filed  reports  and  enter  special  orders 
governing  the  handling  of  the  remanded  case. 
To  the  extent  the  coujI's  directive  and  time 
limitations  permit,  these  orders  shall  conform 
to  these  rules. 


Sanctions 

Rule  33.  Sanctions 

If  any  party  fails  or  refuses  to  obey  an 
order  issued  by  the  Board,  the  Board  may 
then  make  such  order  as  it  considers 
necessary  to  the  just  and  expeditious  conduct 
or  dismissal  of  the  appeal 
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Rule  34.    Applicability 

These  rules  shall  apply  to  all  appeals 
relating  to  contracts  entered  into  on  or  after 
March  1, 1978,  and,  to  appeals  relating  to 
earher  cootracts,  with  respect  to  dahns 
pending  before  the  contracting  officer  on 
March  1, 1979  or  initiated  thereafter,  if  the 
contractor  elects  to  proceed  under  the  Act 

Rule  35.     Time,  Computation,  and 
Extensions 

(a)  General.  Where  possible,  procedural 
actions  should  be  taken  in  less  time  than  the 
maximum  time  allowed.  Where  appropriate 
and  justified,  extensions  of  bme  shall  be 
granted.  AH  requests  for  extensions  of  time 
shall  be  in  writing  and  shall  be  filed  before 
the  due  date,  unless  excused. 

(b)  Computation.  In  computing  any  period 
of  time,  the  day  of  the  event  from  which  the 
designated  period  of  time  begins  to  ran  shaU 
not  be  included,  but  the  last  day  ai  the  period 
shall  be  included  unless  it  is  a  Satin<day, 
Sunday,  or  a  legal  hohday,  in  which  event  the 
period  shall  run  to  the  end  of  Ae  next 
business  day. 

Rule  36.    Ex  Parte  Communications 

(a)  Definition.  An  ex  parte  communication 
is  any  communication  with  a  member  of  the 
Board,  direct  or  indirect,  oral  or  written, 
concerning  the  merits  of  matters  in  issue  of 
any  pending  proceeding  which  is  made  by  a 
party  in  the  absence  of  any  other  party.  Ex 
parte  communications  do  not  include 
communications  where: 

(1]  The  purpose  and  content  of  the 
communication  have  been  disclosed  in 
advance  or  simultaneously  to  all  parties; 

(2)  The  communication  is  a  request  for 
information  concerning  the  status  of  the  case, 
or 

(3)  The  communication  involves  the 
Board's  administrative  functions  or 
procedures. 

(b)  Prohibition  of  ex  parte  communications. 
Ex  parte  comimmications  are  prohftrited. 

(c)  Procedure  after  receipt  of  ex  parte 
communications.  Any  member  of  the  Board 
who  receives  an  ex  parte  communication  that 
the  member  of  the  Board  knows  or  has 
reason  to  believe  is  unauthorized  shall 
promptly  place  the  communication,  or  its 
substance,  in  all  files  and  shaQ  furnish  copies 
to  all  parties.  Unauthorized  ex  parte 
communications  shall  not  be  taken  into 
consideration  in  deciding  any  matter  in  issue. 

Dated:  October  29, 1985. 
Samuel  R.  Pierca,  |r.. 
Secretary. 
[FR  Doc.  85-26318  Filed  11-4-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  212, 217, 218. 219,  and 
255 

[FRA  Docket  No.  RSOR-«,  Notice  No.  11] 

Notice  of  Suspension;  Control  of 
Alcohol  and  Drug  Use  In  Railroad 
Operations 

AGENCY:  Federal  Railroad 
AdminiBtration  (FRA).  DOT. 
ACTION:  Notice  of  suspension  of  final 
rule  and  amendments. 

summary:  The  final  rule  on  Control  of 
Alcohol  and  Drug  Use  in  Railroad 
Operations,  including  miscellaneous 
amendments  issued  therewith,  is 
suspended  pending  further  notice. 
Implementation  of  the  final  rule  has 
been  temporarily  restrained  by  order  of 
the  U.S.  District  Court  for  the  Northern 
District  of  California. 
DATE:  Hie  rules  are  suspended 
retroactive  to  9:30  a.m.  on  November  1, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grady  Cothen,  Jr..  Special  Assistant  to 
the  Chief  Counsel  (Telephone:  202-426- 
9416),  or  Daniel  Smith,  Trial  Attorney 
(Telephone:  202-426-8285),  Office  of 
Chief  Counsel,  FRA,  Washington,  D.C 
20590. 

SUPPLEMENTARY  INFORMATION:  On  July 
29, 1985,  FRA  issued  a  final  rule  on 
Control  of  Alcohol  and  Drug  Use  in 
Railroad  Operations  (50  FR  31508;  Aug. 
2, 1985).  which  included  a  new  Part  219 
in  Title  49,  Code  of  Federal  Regulations, 


and  certain  amendments  to  Parts  212, 
217,  218,  and  255  of  that  title.  FRA 
pubUshed  technical  corrections  and 
amendments  on  September  24, 1985  (50 
FR  38660)  and  October  31, 1985  (50  FR 
45406). 

With  certain  exceptions,  the  final  rule 
became  effective  on  November  1, 1985. 
At  9:30  a.m.  (Pacific  Standard  Time)  on 
that  date  the  U.S.  District  Court  for  the 
Northern  District  of  California  issued  a 
temporary  restraining  order  (TRO)  that 
prohibits  FRA  from  continuing  in  effect 
or  further  implementing  any  portion  of 
the  final  rule.  The  TRO  issued  on 
application  of  the  plaintiffs  in  Railway 
Labor  Executives'  Association  v.  Dole, 
Civil  Action  No.  85-795&  In  his  ruling 
bom  the  bench.  Judge  Legge  indicated 
that  the  breath  and  body  fiuid  testing 
provisions  contained  in  Subparts  C,  D, 
and  F  of  Part  219  were  the  specific 
provisions  of  concern  to  the  court. 
However,  the  TRO  blocks 
implementation  of  the  entire  final  rule  in 
order  to  avoid  confusion  in  the  regulated 
community.  The  order  provides  for 
further  proceedings  leading  to  a  final 
decision  on  the  merits. 

Accordingly,  Part  219  of  Title  49,  Code 
of  Federal  Regulations  is  suspended 
pending  any  further  notice.  In  addition, 
the  amendments  made  to  Parts  212.  217. 
218  and  225  by  the  final  rule  document 
(50  FR  31508,  31678-31579)  are  also 
suspended  pending  any  further  notice. 

Issued  in  Wasliingtoa  D.C,  on  November 
1.1985. 

John  H.  Riley, 

Federal  Railroad  Administrator. 

[FR  Doc.  85-26546  Filed  11-4-85;  9:31  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  aiies  and 
reguiabons.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt)e  rule 
makir>g  prior  to  tt>e  adoption  of  tfie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

(Docket  No.  82-107] 

Importation  of  Poultry  Hatching  Eggs 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  import  regulations  for  poultry 
by  deleting  the  quarantine  requirement 
for  poultry  eggs  for  hatching  imported 
into  the  United  States  from  countries 
designated  as  free  of  viscerotropic 
velogenic  Newcastle  disease  (WND). 
This  appears  warranted  since  it  has 
been  determined  that  poultry  eggs  for 
hatching  accompanied  by  a  certificate 
pursuant  to  the  regulations,  that  are 
imported  from  WND-free  countries,  and 
the  poultry  from  such  eggs,  would  not 
present  a  risk  of  introducing 
communicable  diseases  of  poultry,  such 
as  WND.  into  the  United  States.  This 
document  also  proposes  to  clarify  the 
period  of  quarantine  for  certain  poultry 
eggs  for  hatching  and  the  poultry 
therefrom  by  providing  that  poultry  eggs 
for  hatching  imported  from  any  country 
not  designated  as  WND-free  be 
quarantined  from  time  of  arrival  at  the 
port  of  entry  arid  that  the  poultry  from 
such  eggs  be  quarantined  for  not  less 
than  30  days  following  hatch.  This 
document  further  proposes  to  change 
language  in  the  regulations  concerning 
such  quarantine  provisions  to  more 
closely  reflect  the  language  of  the 
statutory  authority  for  such  provisions. 
DATE:  Written  comments  concerning  this 
rule  must  be  received  on  or  before 
January  6, 1986. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture.  6505  Belcrest  Road,  Room 


72a  Federal  Building.  Hyattsvilie.  MD 
20782.  Comments  should  state  that  they 
are  in  response  to  docket  number  82- 
107.  Written  comments  received  may  be 
inspected  in  Room  728  of  the  Federal 
Building.  Hyattsvilie,  Maryland, 
between  8  a  on.  and  4:30  p  jn..  Monday 
through  Friday,  except  holidays. 

FOR  FURTNa  MFORMATIOM  CONTACT: 

Dr.  S3.  Richeson,  Chief  Staff 
Veterinarian.  Import/Export  Animals 
and  Products  Staff,  VS,  APHIS,  USDA, 
Room  843,  Federal  Building.  8505 
Belcrest  Road.  Hyattsvilie,  MD  20782, 
301-43^-8172. 
SUPPLEMENTARY  information: 

Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  (he  regulations), 
among  other  things,  contain 
requirements  for  importation  into  the 
United  States  of  poultry.  Section  92.11(c) 
of  the  regulations  provides  that  all 
poultry,  including  eggs  for  hatching, 
imported  from  any  part  of  the  world 
except  Canada,  shall  be  quarantined  for 
not  less  than  30  days,  and  shall  be 
subject  to  certain  inspections, 
disinfecti<Hi8.  and  tests.  The  (nirpose  of 
these  requirements  is  to  help  protect  the 
poultry  industry  of  the  United  States 
from  viscerotropic  velogenic  Newcastle 
disease  (WND)  and  other 
communicable  diseases  of  poiiltry. 

WND  is  a  contagious  viral  disease 
which  affects  poultry  and  birds  and  is 
fatal  to  a  large  percentage  of  poultry  and 
birds  that  become  infected.  When  it 
does  not  cause  death  in  poultry,  drastic 
decreases  in  production  capacity  result. 
WND  is  considered  to  exist  in  all 
countries  of  the  worlds  except  Australia, 
Canada,  Denmark,  Finland,  Great 
Britam  (England,  Scotland,  Wales,  and 
the  Isle  of  Man),  Iceland,  New  Zealand, 
Northern  freland,  Norway,  Republic  of 
Ireland,  and  Sweden.  These  countries 
are  designated  in  9  CFR  94.6(a)(2)  as 
free  of  WND. 

The  import  regulations  also  contain 
certain  inspection  and  certification 
requirements  for  poultry  eggs  for 
hatching.  Section  92.5(b)  requires, 
among  other  things,  that  "[ajll  eggs  for 
hatching  offered  for  importation  from 
any  part  of  the  world,  shall  be 
accompanied  by  a  certificate  .  .  .  stating 
that  the  flock  or  flocks  of  origin  were 
found  upon  inspection  to  be  free  from 
evidence  of  communicable  diseases  of 
poultry,  that  no  Newcastle  disease  has 


occurred  on  the  premises  of  origin  or  on 
adjoining  premises  during  the  90  days 
immediately  preceding  the  date  of 
movement  of  the  eggs  tnaa  such 
country,  and  that  as  far  as  it  has  been    , 
possible  to  determine  such  flock  or        | 
flocks  were  not  exposed  to  sucli  disease 
during  the  preceding  90  days."  Also, 
because  of  the  natural  protection 
provided  by  the  eggshell,  poultry  eggs 
for  hatching,  unlike  other  poultry,  would 
not  be  susceptible  to  disease  from 
exposure  while  en  route  to  the  United 
States  from  the  country  of  origin.  It 
appears  that  the  inspection  and 
certification  requirements  would  be 
adequate  to  assure  that  poultry  eggs  for 
hatching  imported  from  countries  that 
are  designated  as  free  of  WND,  and  the 
poultry  from  such  imported  eggs,  would 
not  present  a  risk  of  introducing 
communicable  diseases  of  poultry,  such 
as  WND,  into  the  United  States. 
Therefore,  it  appears  that  the  current 
quarantine  requirement  for  such  eggs  is 
not  necessary.  Accordingly,  this 
document  proposes  to  delete  the 
quarantine  requirement  for  poultry  eggs 
for  hatching  imported  from  countries 
that  are  designated  as  free  of  WND. 

This  document  also  proposes  to 
clarify  the  period  of  quarantine  for 
certain  poultry  eggs  for  hatching  and  the 
poultry  from  such  eggs  by  providing  that 
poultry  eggs  for  hatching  imported  from 
any  country  not  designated  as  WND- 
free  be  quarantined  from  time  of  arrival 
at  the  port  of  entry  and  that  the  poultry 
from  such  eggs  be  quarantined  for  not 
less  than  30  days  following  hatch.  The 
current  regulations  (§  92.11(c))  provide 
that  such  poultry  must  be  quarantined 
"for  not  less  than  30  days,  counting  from 
the  date  of  arrival  at  the  port  of  entry." 
Currently  these  provisions  are 
interpreted  to  require  that  these  eggs  for 
hatching  be  quarantined  from  time  of 
arrival  at  the  port  of  entry  until  hatched 
and  that  the  poultry  from  such  eggs 
remain  quarantined  for  no  less  than  30 
days  following  hatch.  It  appears  that  it 
is  necessary  that  the  poultry  remain 
quarantined  for  no  less  than  30  days 
following  hatch  in  order  to  have  | 

adequate  time  for  any  symptoms  of 
disease  to  become  evident. 

Also,  5  92.11(c)  of  the  regulations 
indicates  that  the  purpose  of  the 
inspections,  disinfections,  and  tests  for 
the  quarantined  poultry  eggs  for 
hatching  and  other  poultry  is  "to 
determine  [their]  freedom  from  disease 


M  the  infcdun  of  diseue  and  beedam 

from  exposure  thereto."  In  order  to  more 
closely  reflect  the  language  of  the 
statutory  authority  for  this  proTision.  it 
ifr  profMsed  to  change  tkia  langnagB.  It  is 
proposed  to  state  tint  the  purpose  ctf 
th«8e  actmtics  for  pouL^.  other  than 
poultry  tggs  for  hatehing.  is  "to 
determine  {theirj  {tecdam  from 
communicable  diseases  of  poultry,  and 
freedom  from  exposure  to  such 
diaeasMw**  it  is  also  pnqKised  to  state 
that  the  purpoae  of  these  activities  lor 
poultry  eggs  for  hatching  and  poultry 
from  such  eggs  is  "to  determine  [Aeir] 
freedoa  from  cammunicable  diseases  of 
prndtry."  II  is  not  neceasary  to  inrhidp 
"and  freedom  from  exposure  thereto" 
for  poultry  eggs  for  hatching  and  poultry 
from  such  eggs  because,  as  explained 
above,  such  poultry  eggs  for  hatching 
w-ouM  not  be  susc^t^e  to  disease 
from  exposure  while  en  route  to  the 
United  States  from  the  country  of  origin 
aad  tile  poaftry  from  such  eggs  wa«ki  be 
hatched  while  in  qirarantine. 

ExBCiiDW  Cmiar  12291 

This  pn^Kised  rule  is  iseoed  in 
coa£anaaace  with  Executive  Ordei  ~ 
12291.  and  haa  been  detemuoed  to  be 
not  a  "major  rule."  Based  on  information 
cnmpili  il  by  tie  Department  it  has  been 
determined  Miat  ftis  proposed  rate 
would  not  have  a  signfficant  effect  on 
the  economy,  wonld  aot  ca»e  a  m^r 
increase  in  coste  er  ptiees  foe 
consunien,  individBai  indt»tnea. 
Federal,  State  m  local  gOTemment 
agencies,  or  genyaphjc  regions;  and 
would  oot  have  a  sigaificaat  advnse 
eSect  OB  competition,  employmeat,. 
investment,  productivity,  innovalion,  or 
on  the  ability  of  United  Stated-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Consideration  was  given  concerning 
whether  (1)  to  coatinue  to  impose  the 
quarantine  requicemeot  foe  poultry  eggs 
for  hatching  imported  from  counlriea 
designated  as  free  of  WND.  and  the 
poohry  fron  snch  eggs,  or  (2)  to  driete 
the  quarantine  requirement.  Alternative 
2  is  proposed  beeanse  it  appears  that 
poultry  eggs  for  hatching  accompffrried 
by  a  certificate  pursuant  to  the 
regulations,  that  are  imported  from 
VVND-free  countries,  and  the  poultry 
from  such  imported  eggs,  would  not 
psesent  a  risk  of  iatrodacliag 
coBuuHueable  diacases  of  potdtry,  such 
aa  WND.  into  the  Uuled  States. 

Most  of  the  poultry  eggs  fior  hatching 
imported  into  tiie  United  States  come 
from  Canada.  This  document  has  no 
effect  on  the  importation  of  poultry  eggs 
for  hatching  irom  Canada  because 
poultry  imported  from  Canada  is  exempt 
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from  the q— lanthis  mniiiiniil 
PooUty  egp  lor  halchmg  tem  coontncs 
other  than  Canada  are  imported  in 
limited  nMibar  far  use  in  flock 
impnvaBCBt  projects,  sach  as 
inqproviog  bbed  Kaea.  Theac  eggs  are 
imported  balk  front  soma  ol  the  VVND- 
free  countries,  soch  as  Dfauusik.  &«st 
Britain,  iceiaad.  Northern  Ireland,  and 
the  Repubtic  ctf  Irgland.  aa  well  as  bam 
ooontries  aot  deaigaated  as  VVND-free, 
msinfy  HoUaad.  Fcaaer.  aad  Germany. 
Although  the  ehmiBirtiaB  of  the 
quarantine  reqairement  wodU  facWtate 
the  entry  of  poultry  cgga  for  hatching 
from  tfaoae  VVM>-lree  caustzies  that 
ej^ort  these  en»  t»  tte  United  Statn. 
no  significant  change  in  te  sapply  or  of 
dcoMnd  for  podlry  eggs  Cor  hatcbng 
imported  into  the  United  States  from 
these  eosBtries  ia  aniidipated 

Under  the  circumstances  explained 
above,  the  AdBiRistrator  of  the  Aoinal 
md  Plant  Health  ha^ecticm  Service  has 
deterauBed  thai  thia  action  weald  not 
have  a  siyiflrant  asaaoBak  impact  on  a 
stdMtantial  musbcr  of  small  eitfities. 

list  or  SvBfocts  ni  frCFS  Part  9Z 

Aninol  diseases.  Canada,  hnports. 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  HMD  POULTRY  AMD 
CERTAIW  AiWAL  AWP  POULTRY 
PRODUCTS;  IWSPgCnOlf  AND  OTHER 
REQUIREMENTS  FOR  CERTADf 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  COffTAMERS  THEREON 

According,  it  is  prappaed  to  amend  9 
CFR  Part  92  as  fofiows: 

1.  The  anthority  citahoa  for  Part  92: 
conttBuea  to  r^wi  as  b&nn: 

Atitharity:  7  U  S.C  192Z;  M  U  S.C.  T308;  Zl 

u  &c  icB-MR  m,  n4»,  i«h,  isic  iwd. 

134f.  and  )3S;  7  CFB  2.17.  2SL  audi  371.2(d). 

2.  It  is  proposed  to  amend  S  92.11  by 
revising  paragraph  (c)  to  read  as 

follows: 

§9a.t1    QuaranUne  Fsqukemeirta. 

*        *        •        *        . 

(c)  Poakry.  (1)  AH  poultry,  other  than 
eggs  for  hatchi^^,  imported,  excefA  as 
provided  in;  §  92.26^  shsR  be  qmranthfted 
for  not  less  than  30  days,  counting  from 
the  date  of  arrival  at  the  port  of  entry. 
During  their  quarantine,  soch  poultry 
shaR  be  8«biect  to  any  in^^eetions, 
disinfections,  bioed  tests,  and  other 
tests  as  may  be  reared  by  the  Deputy 
Admininstrator,  Veterinary  Services,  te 
determine  their  freedom  from 
comnMiBtcal>Je  diseases  o#  poultry,  and 
then-  freiedem  from  eTiposure  to  such 


(2)  AR  poatoy  eggs  for  hatching 

imported,  except  from  coontries 
desj^ated  in  §  9(.6(aK2]  of  this  chapter 
as  free  of  viscerotropic  velogenic 
Neweasde  disease  shall  be  quarantined 
from  tiate  o^  arrhrat  »t  the  port  of  entry 
anty  hatahed  and  the  poultry  from  such 
eggs  shatt  rerasm  quarantined  for  not 
less  then  30  days  following  hatch. 
[>King  their  quarantine,  such  eggs  for 
hatching  and  poaltry  from  soch  eggs 
shall  be  subject  to  any  mspection, 
(fisinfectians.  mod  tests  as  may  be 
required  by  the  Deputy  Aihainistrator, 
Veterinary  Services,  to  determine  their 
freedoes  front  comaianicabfe  diseases  of 
poultry. 
•        •        •        •        * 

Dons  St  Wa«friflg(on,  D.C.,  this  30th  day  of 
October  IfltS  « 


G.J. 

Acting  DepatyAdmmistwtor.  Vetermary 
ServKes. 

[FR  Doc.  85-2re3t  Pffed  Tl-«-«5;  8:45  antf 
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19  CFR  Past  M»\ 

Amendnmnt  RelsUhg  to  Exwnpflons 
forCMkiMnts  Under  Same  CondBfon 
DrawlMcit 


Service.  Trent— y. 
IVapoatd  nde. 


SUMMMV:  This  doouneflt  propeaea  to 
amend  the  CuaUns  RegttlaticHis  relating 
U>  claims  for  drawback  of  Costoraa 
duties  h^  removag  the  exeetption  given 
same  condition  drawback  rlaiaaanls 
from  the  re^reraeot  of  certifying 
whether  or  aot  the  nerchandise  to  be 
exported  or  already  exported  was  soki 
to  the  U.&  Government  Tins  chaage  is 
oecassacy  to  protect  the  Government's 
interest  in  the  drawback  claiai. 

DATE:  CoBDnents  must  be  received  on  or 
before  {anuary  8. 19Bt. 

AOCmcss.  ComFnents  ftjreferaWy  m 
triplicate)  mey  be  adehessed  to.  and 
inspected  at,  the  Regufetions  Control 
Branch,  Room  2426,  U.S.  Customs 
Service,  13W  Constrtntion  Avenne,  NW.. 
Washfflgton.  DC  2(^29. 

FOR  FURTHER  IRFQRMATtON  CCWTACT: 

Donald  Bbach,  CEurfers,  Drawback  and 
Bonds  Dfvision.  UlS.  Oistoras  Service. 
1301  Constitutfon  Avenue.  MW., 
Washington,  DC  2D22?  [202-585-58SBI. 
SUPPtflUMTAitV  MFOBaULTIOIC. 


Drawbflck  is  a  refund  or  remssiou,  in 
whoie  or  iir  part,  of  a  Customs  uMy; 
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interaal  revenue  tax,  or  fee  lawfully 
assessed  or  collected  because  of  a 
particular  use  made  of  the  merchandise 
on  which  the  duty,  or  tax,  or  fee  was 
assessed  or  coUected.  The  rationale  for 
drawback  is  to  encourage  domestic 
commerce  or  manufacturing,  or  both.  It 
permits  the  domestic  manufacturer  to 
compete  in  foreign  markets  without  the 
handicap  of  including  in  his  costs,  and 
consequently  in  his  sales  price,  the  duty 
paid  on  imported  merchandise. 

Part  191,  Customs  Regulations  (19  CFR 
Part  191),  sets  forth  the  general 
provisions  applicable  to  all  drawback, 
and  specialized  provisions  applicable  to 
specific  types  of  drawback.  One  type  is 
same  condition  drawback,  which  is 
provided  for  under  section  313(j),  Tariff 
Act  of  193a  as  amended  (19  U.S.C. 
1313(j)).  Essentially,  same  condition 
drawback  is  a  drawback  of  duty  on 
imported  merchandise  exported  in  the 
same  condition  as  when  imported,  or 
destroyed  under  Customs  supervision 
and  not  used  within  the  U.S.  before  such 
exportation  or  destruction.  The 
procedures  governing  same  condition 
drawback  are  set  forth  in  §  191.141, 
Customs  Regulations  (19  CFR  191.141). 

As  example  of  same  condition 
drawback  is  as  follows:  A  domestic 
supplier  of  bedding,  which  has 
contracted  with  the  U.S.  Army  to  supply 
its  West  Germany  bases  with  bunk 
beds,  imports  mattresses  from  Taiwan, 
paying  Customs  duty  upon  entry.  At  the 
time  of  exportation  of  the  mattresses, 
which  have  been  sold  to  the  U.S. 
Government  the  domestic  supplier/ 
importer  files  a  claim  for  drawback  for  a 
refund  of  the  duty  since  the  mattresses 
are  in  the  same  condition  as  when  they 
were  imported. 

Section  191.11,  Customs  Regulations 
(19  CFR  191.11),  concerns  drawback 
merchandise  in  which  the  U.S. 
Government  has  an  interest.  Pursuant  to 
this  section,  with  each  drawback  entry, 
except  those  filed  pursuant  to  sections 
313(c)  and  3130).  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1313(c),  (j)),  the 
drawback  claimant  must  certify  whether 
or  not  the  merchandise  to  be  exported  or 
already  exported  was  sold  to  the  U.S. 
Government  If  the  merchandise  was 
sold  to  the  U.S.  Government  the 
drawback  is  available  only  to  the  (1) 
department  branch,  or  agency  of  Ae 
U.S.  Government  which  purchased  it;  or 
(2)  supplier,  or  any  of  the  parties 
specified  in  i  191.73(b).  Customs 
Regulations  (19  CFR  191.73(b)),  provided 
the  drawback  claim  is  supported  by 
documentation  signed  by  a  proper 
officer  of  the  department,  branch  or 
agency  concerned,  certifying  that  the 
right  to  drawback  was  reserved  by  the 


supplier  with  the  knowledge  and 
consent  of  the  department  branch,  or 
agency. 

Inasmuch  as  same  condition 
drawback  entries  are  filed  under  19 
U.S.C.  1313(j).  the  claimant  is  exempt 
from  the  requirement  of  certifying 
whether  or  not  the  merchandise  to  be 
exported  or  already  exported  was  sold 
to  the  U.S.  Government.  In  this  situation 
the  claimant  is  also  under  no  obligation 
to  obtain  the  Government's  consent  to 
its  receipt  of  the  drawback.  Thus,  the 
Government  often  has  no  knowledge 
that  the  merchandise  it  purchased  is 
eligible  for  a  drawback.  This  puts  the 
Government  at  a  disadvantage  since  if  it 
had  knowledge  of  its  right  to  drawback, 
it  could  claim  it  for  itself  or  use  it  as  a 
bargaining  chip  in  obtaining  a  lower 
purchase  price  from  the  domestic 
supplier. 

Therefore,  to  protect  the  • 

Government's  interest  in  the  drawback 
claim,  we  are  proposing  to  amend 
§  191.11(b),  by  removing  the  reference  to 
section  313(j).  Tariff  Act  of  1930.  Thus, 
the  exemption  bom  the  requirement  for 
certifying  whether  or  not  merchandise 
was  sold  to  the  Government  will  not 
apply  to  same  condition  drawback 
claimants. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  S  1.6, 
Treasury  Department  Regulations  (31 
CFR  1.6).  and  i  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regidar  business  days  between  hours  of 
9:00  a.m.  and  4:30  p.m.  at  the  Regulations 
Control  Branch,  Room  2426,  Customs 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  801 
et  seq.],  it  is  certified  that  if  adopted, 
the  proposed  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
inasmuch  as  it  will  affect  only  importers 
making  entries  under  the  same  condition 
drawback  procedures.  Accordingly,  the 
proposed  amendment  is  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 


no  regulatory  impact  analysis  has  been 
prepared. 

Drafting  Information 

The  principal  author  of  this  docimienl 
was  Susan  Terranova,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjecto  in  19  CFR  Part  191 

Customs  duties  and  inspection, 
exports,  imports,  drawback. 

Proposed  Amendment 

It  is  proposed  to  amend  Part  191, 
Customs  Regulations  (19  CFR  Part  191). 
as  set  forth  below. 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
Part  191  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(Gen.  Hdnote  11),  1313, 1624. 

2.  It  is  proposed  to  amend  §  191.11(b), 
by  removing  the  reference  to  section 
313(j),  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1313(j).  Accordingly,  §  191.11(b) 
would  be  revised  to  read  as  follows: 

S  191.11    ItorchandiM  In  wlKch  a  United 
States  Government  Interect  exist*. 

***** 

(b)  Certificate.  With  each  drawback 
entry,  except  those  filed  pursuant  to 
section  313(c),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1313(c)),  the 
drawback  claimant  shall  certify  whether 
or  not  the  merchandise  concerned  was 
sold  to  the  United  States  Government 
***** 

Alfred  R.  De  Angeius, 

Acting  Commissioner  of  Customs. 

Approved:  October  17, 1985. 
Daniel  D.  Queen, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  8S-26354  Filed  11-4-85;  ft45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  439 
[OW-FRL-2918-S) 

Pharmaceutical  Manufacturing  Point 
Source  Category;  Effluent  Umitationa 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards;  Extension  of  Comment 
Period 

AOENCV.  Environmental  Protection 
Agency  (EPA). 


ACTION:  ExtensioD  of  comment  pcricxi. 

SUMMARY:  Oo  September  a.  1965.  EPA 
published  a  aotice  of  availability 
concerning  controls  on  the  discharge  of 
methylene  chloride  and  other  toxic 
volatile  organics  by  plants  in  the 
pharmaceutical  manufacturing  point 
source  category  (50  FR  36638).  EPA  is 
extending  the  end  of  the  comment 
period  on  tk»  infoanation  made 
available  by  the  notice  from  November 
8. 1985  to  December  16, 1985. 
Wkns:  CoBMie«to  on  the  notice  of 
aKAtlability  for  the  pkarmaceutkal 
maoufacturiag  category  (Sa  FR  38638) 
must  be  submined  to  ^A  by  Oeceiaber 
16vl9e5. 

ADOMEttCS:  Send  comments  to  D*. 
Frank  \L  Hund.  bidastrial  Tedsiology 
Division  (WH-652)v  Emrironmental 
Protectioa  Agency.  481 M  Stteet  SW.. 
Washiogion^  DC  aOMO.  Attnrtion: 
Docket  Clerk.  Pharraaceuticai 
Manufacturing.  The  inforaatioD 
supporting  (be  ootke  is  available  for 
inspectiea  aad  copjqng  at  the  EPA 
Public  laforiBaiioa  ftefereace  Uiut. 
Room  2*)4  (Rear)  PM-213.  The 
comments  will  be  added  to  the  record  as 
they  are  received.  The  EPA  Infonnation 
Regulation  [40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying. 

FOR  FUimm  IMFORMATKM  COflTTACT. 

Frank  H.  Hu&d  (202}  382-7182. 
SUMtEMEMTARV  IWrffWA  IRJI  On 

September  9, 1985.  EPA  published  a 
notice  of  availabibty  concemipg 
controls  on  the  discfaarge  of  me^ylene 
chloride  and  other  toxic  voiable 
organics  from  plants  in  the 
pharmaceutical  manufactnring  point 
source  category.  The  notice  stated  that 
all  comments  on  the  issues  raised  by  the 
notice  musit  be  subraitted  by  November 
8, 1985.  Since  then,  a  pharmaceutical 
industry  association  has  requested  that 
the  Agency  extend  the  comment  period 
for  sixty  days 

In  its  tei^ieat  letter  the  association 
maintained  that  controls  on  the 
discharge  of  methylene  chloride  and 
other  toxic  volatile  organics  are  very 
important  to  the  industry  and  that  the 
amount  of  information  concerning  the 
issues  on  which  the  Agency  has 
requested  comments  is  significant  The 
Agency  agrees  with  the  association  that 
controls  on  the  discharge  of  toxic 
volatile  organics  are  very  important  to 
the  industry.  The  Agency  also  believes 
that  the  issues  generated  by  the  notice 
and  the  companies  responding  to  it  are 
similar  to  tke  issues  and  companies. 
inrohred  wttb  a  notice  of  availability 
relating  to  the  organic  comical, 
plastics,  and  synthetic  fibers 
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mannfactimng  point  sovrce  category 
found  at  50  FR  29091.  The  Agency 
extended  the  comraent  period  on  that 
notice  by  W  days  (see  FR  41528). 
Therefore,  as  a  result  the  similarity  in 
issues  and  responding  companies,  the 
Agency  believes  that  the  comment 
period  for  both  notices  should  end  on 
the  same  day.  December  18. 1985. 

D&tHb  October  20, 1985. 
LawTeaca  ).  tmaaa, 
AaststanfAdBoaistnitorfdt  Water, 
(FR  Ooc  86-28361  Filed  U-«-«5-a:4S  an^ 


OB>MmiBfT  OF  HEALTH  AMD 

HklllAtt  SERVICES 

H«altli  Car*  Rnandng  AdminMraliDn 
42  cm  Part  442 

[BERC-3S3^I 


RpeSRlvfy 
forlCFWMR 


AQCMCY:  Flealth  Care  FinaociBg 
Administration  (HCFA).  HHS. 
action:  Propaoed  mie. 

summary:  This  proposed  rule  wouki 
amend  the  fire  safety  standards  for 
intermeifiate  care  facilities  for  the 
mentally  retarded  (ICFV^IR^  It  would 
incorporate  the  1SB5  edition  of  tbe  Life 
Safiety  Code  of  the  National  Fixe 
Protection  Association.  Current 
regulations  incorporate  the  1981  edition. 
Tbe  incorporation  of  the  cmrent  edition 
of  the  Life  Safety  Code  is  intended  to 
ensure  that  Me(£caijd  providers  aad 
recipients  have  tbe  benefit  of  tbe  most 
current  fire  protection  staodards. 
MkTEi  To  be  considered,  comments  nuist 
be  mailed  or  delivered  to  the 
appropriate  address,  as  prmided  below, 
and  must  be  received  hf  5:00  p.m.  on 
December  5. 19a& 


ADORESft  Mail  conmients  to  the 

following  address: 

Health  Care  Frnancing  Adnrinistration. 

Department  of  Health  and  Human 

Services,  Attention:  reRC-352-P,  P.O. 

Box  28676,  Baltimore,  Maryland  21207 

If  you  prefier.  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Huaplffey 

BuikUn^  200  Independence  Ave..  &W., 

Washin^oiw  DC  or 
Room  132.  East  High  Kne  Boildii^,  6325 

Security  Boulevard.  Battimore, 

MaryUad. 

in  commentfng,  frfeese  refer  to  file 
code  BERG-35»-P.  Comments  wfH  be 
avatteWe  ftir  pnWfc  inspection  as  they 


are  received,  begiiming  approximately 
three  weeks  after  pubhcation  of  this 
doonnent,  in  Room  309-G  of  the 
Department's  oEFices  at  200 
Independence  Ave.,  SW.,  Washington, 
DC,  on  Monday  trough  Friday  of  each 
week  from  8:30  a.m.  to  5.-00  p  jn.  (202- 
245-7890}. 


FOR  FURTHBI  mFONMATIOM  CONTACT: 

SaiBuel  Kidder  (301)  597-680ft 

SUWLEMBTTARV  INFORMATION: 
I.  Background 

Section  1905(d)  of  the  Social  Security 
Act  authorizes  optional  Medicaid 
coverage  for  services  in  intermediate 
care  facilities  for  the  mentally  retarded 
(ICFs/MRJ.  These  are  facilities  that 
provide  health  or  rehabilitative  services 
to  mentally  retarded  iadividuals. 

In  order  to  partic^iale  in  the  Medicaid 
program,  an  ICF/MR  most  have  a 
provider  agreemeol  with  the  State 
Medicaid  agency.  To  enter  into  a 
provider  agreeaenU  an  iCF/MR  must 
first  be  certified  by  a  State  survey 
agency  as  coo^riying  mtb  certain  health 
and  safety  reqoiKmeats.  These 
re^urements  we  referred  to  as 
standards  and  ace  set  forth  in  the 
regulations  at «  CFR  Part  442.  Sidipart 
G — Standards  for  iDteDDcdtate  Cue 
Facilities  for  tbe  MentaUy  Retarded. 

Among  these  standards  are  the 
current  iCF/&A  standards  on  fire 
pratectian  contaioied  in  regulations  at  42 
CFR  442J<r  tbroogb  442.508.  They 
provide  two  wajrs  in  which  a  facibty  can 
be  surveyed  for  fire  safety.  Rrst,  a 
facility  B»y  be  siaveyed  laider  tbe 
Health  Care  Occapancies  (^rapter  of 
either  tbe  1867  or  1981  edftions  of  the 
Life  Safety  Code  (LSC>  of  the  National 
Fire  Protectien  Asaociation  (NFPA>  or 
meet  tbe  eqinvaieBcy  requirements  of 
the  Fire  Safety  Evaluation  System 
(FSES).  The-  ^ate  may  waive-  portions  of 
this  craip4er  where  rigid  applfcation 
would  cause  unreastmable  hardships 
and  tbe  safety  of  clients  is  not 
coniyiuinised. 

Second,  if  tbe  facihty  has  15  or  fewer 
beds,  the  regulations  at  42  CFR  442308 
permit  tbe  Slate  survey  ag^icy  to  apply 
the  Lodgings  and  Rooming  Home  section 
of  the  Residential  Occupancies 
requirements  of  the  1981  Life  Safety 
Code.  This  section,  relies  principally  aa 
"alarms  and  exiting"  as  opposed  to 
"protection  in  place"  and,  as  such, 
imposes  less  stringent  physical  plant 
requirements  Aan  tbe  Health  Care 
Occupancy  Chapter  of  tbe  LSC  Tbe 
current  regulations  have  made  it  difBcult 
for  smal!  fecilities  to  become  certified 
because,  in  order  for  the  Lodging  and 
Rooming  Home  provisions  to  be  applied. 
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all  clients  must  be  ambulatory,  capable 
of  self-preservation  and  receiving  active 
treatment.  Those  regulations  deHne 
ambulatory  as  "able  to  walk  without 
assistance."  We  have  found  this 
definition  to  be  too  rigid.  It  does  not 
take  into  consideration  the  many  cases 
in  which  clients,  who  require  assistance 
devices  (for  example,  wheelchairs),  can 
quickly  evacuate  premises  under 
emergency  conditions.  Thus,  we  are 
proposing  to  revise  the  current 
standards. 

n.  Provisions  of  the  Regulations 

We  would  amend  the  regulations  on 
fire  protection  by  incorporating  the 
existing  standards  relating  to  fire  safety 
(S§  442.507-442.509)  in  one  new 
standard  §  442.508,  "Fire  protection". 
Additionally,  we  are  proposing  to  delete 
the  following  definitions  fit>m  §  442.401: 
"Ambulatory",  "Mobile 
nonambulatory",  "Nonambulatory"  and 
"Nonmobile".  It  is  necessary  to  remove 
these  definitions  from  Subpart  C 
because  the  proposed  fire  safety 
standards  would  no  longer  refer  to  these 
terms  in  determining  a  facility's 
compliance  with  the  LSC. 

In  the  proposed  S  442.506,  we  would 
require  that  fadhties  meet  tiie 
applicable  provisions  of  the  1985  edition 
of  the  LSC  rather  than  the  1981  edition 
currentiy  required.  In  the  1985  edition, 
NFPA  adopted  a  new  chapter  21  of  the 
LSC  entitied  "Residential  Board  and 
Care  Occupancies."  As  a  part  of  chapter 
21,  the  NFPA  has  included  the  Fire 
Safety  Evaluation  System  for  Board  and 
Care  Homes  (FSES/BC).  This 
equivalency  system  is  designed  to 
assure  client  safety  and  provide 
reasonable  alternatives  for  facility 
compliance  by  taking  into  consideration 
the  characteristics  of  the  staff  and  the 
clients,  as  well  as  the  fire  protection 
features  of  the  structure. 

We  are  proposing  to  revise  the 
regulations  on  fire  protection  to  state 
that  the  facility  must  meet  the 
appropriate  provisions  of  either  the 
Health  Care  Occupancies  chapter  or  the 
Residential  Board  and  Care 
Occupancies  chapter  of  the  LSC  (or 
meet  the  FSES  or  FSES/BC,  which  are 
incorporated  in  the  LSC).  The  State 
survey  agency  would  determine  which 
provision  of  the  LSC  the  facility  must 
meet.  By  incorporating  these  new  fire 
safety  measures  in  ICF/MR  regulations, 
we  can  eliminate  the  interpretative 
problems  caused  by  the  ctirrent 
requirements  without  jeopardizing  the 
health  and  safety  of  clients. 

In  the  1985  edition  of  the  LSC,  the 
NFPA  has  changed  its  requirement  for 
classifying  smaller  facilities.  Therefore, 
the  proposed  regulations  refer  to 


facilities  having  "16  or  fewer  beds"  or 
"more  than  16  beds"  in  accordance  with 
the  new  NFPA  requirements.  When 
describing  existing  regulations,  we 
continue  to  refer  to  the  15  bed  cutoff 
point. 

We  would  also  revise  the  regulations 
to  specify  that  an  ICF/MR  that  has  16  or 
fewer  beds  and  that  is  classified  as  a 
Residential  Board  and  Care  Occupancy 
must  have  its  evacuation  capability 
evaluated  in  accordance  with  the 
Evacuation  Difficulfy  Index  (EDI)  which 
is  a  part  of  the  1985  LSC.  A  facility's 
evacuation  capabiUty  is  an  important 
factor  used  by  surveyors  to  determine 
the  specific  requirements  the  faciity 
must  meet.  We  propose  to  use  the  EDI 
since  the  National  Bureau  of  Standards 
has  tested  this  tool  and  found  it  to  be  an 
effective,  valid  way  to  evaluate  the 
evacuation  capability  of  a  facility  based 
on  the  characteristics  of  the  facility's 
staff  and  clients.  The  NFP.  after 
extensive  review,  has  adopted  it.  We 
believe  that  the  application  of  the  EDI 
would  result  in  greater  uniformity  and 
accuracy  in  applying  safety  standards. 
Other  evaluation  mechanisms  could 
lead  to  the  application  of 
inappropriately  high  or  low 
requirements. 

We  would  retain  current  waiver 
provisions  for  specific  LSC  requirements 
for  faciliteis  subject  to  the  Health  Care 
Occupancy  chapter  of  the  LSC  as  long 
as  such  waivers  would  not  adversely 
affect  the  health  and  safety  of  clients. 
We  do  not  propose  to  allow  such 
waivers  for  facilities  surveyed  under  the 
Residential  Board  and  Care  Occupancy 
Chapter  because  this  chapter  and  its 
equivalency  system,  the  FSES/BC, 
already  offers  the  facility  sufficient 
alternatives  to  remain  in  the  program 
and  still  protect  client  health  and  safety. 
We  propose  to  retain  provisions  for  the 
acceptance  of  a  State's  fire  and  safety 
code  for  large  facilities  if  the  Secretary 
determines  that  it  adequately  protects 
clients.  We  do  not  propose  to  adopt  a 
provision  for  the  acceptance  of  a  State's 
fire  and  safety  code  for  small  facilities 
(16  or  fewer  beds)  because  we  will  need 
experience  in  applying  the  Residential 
Board  and  Care  Occupancy  chapter  to 
these  facilities  before  we  can 
responsibly  decide  whether  or  not  a 
particular  State  code  can  adequately 
protect  ICF/MR  clients. 

Finally,  we  propose  to  allow  facilities 
that  previously  met  and  continue  to 
meet  the  Health  Care  Occupancy 
chapter  of  the  1967  or  the  1981  edition  of 
the  LSC  to  remain  in  compliance.  That 
is,  such  facilities  would  not  be  required, 
but  may  choose  to  meet  the  1985  edition. 
This  grandfather  provision  is  not 
proposed  for  facilities  surveyed  under 


the  Residential  Board  and  Care 
Occupancy  chapter  since  this  new 
chapter  is  specifically  designed  for  a 
board  and  care  occupancy  and  no 
previous  edition  of  the  LSC  was 
suitable,  in  and  of  itself,  for  this  type  of 
occupancy.  We  invite  the  public  to 
comment  on  other  options  open  to  us 
regarding  this  issue. 

m.  Regulatory  Impact  StateoMot 

Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulations  that  are 
likely  to  have  an  annual  economic 
impact  of  $100  million  or  more,  cause  a 
major  increase  in  costs  or  prices,  or 
meet  other  thresholds  specified  in 
section  1(b)  of  the  Order. 

Although  we  can  not  develop  a 
precise  estimate,  we  do  not  believe  that 
the  economic  impact  of  this  regulation 
would  exceed  $100  million,  or  meet  the 
other  thresholds  specified  in  the 
Executive  Order.  Therefore,  we  have  not 
prepared  a  regulatory  impact  analysis. 

Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601-612), 
we  prepare  and  publish  a  regulatory 
flexibility  analysis  for  any  regulation 
that  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  small  entity 
is  a  small  business,  a  nonprofit 
enterprise,  or  a  government  jurisdiction 
with  a  population  of  less  than  50,000. 
We  consider  all  nursing  homes  to  be 
small  entities  for  purposes  of  the  RFA. 
Because  this  proposal  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  nursing  homes, 
we  have  prepared  the  following 
analysis. 

As  of  September  9. 1985.  there  are 
about  2,911  certified  ICFs/MR  ranging  in 
size  fit)m  4  to  more  than  1500  beds.  The 
composition  of  these  ICFs/MR  is  as 
follows: 
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Public  ICFs/MR  comprise  about  31  ■ 
percent  of  certified  ICFs/MR  and  private 
facilities  represent  the  remaining  69 
percent. 
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We  anticipate  that  the  adoption  of  the 
Residential  Board  and  Care  Chapter  of 
the  LSC  and  the  Fire  Safety  Evaluation 
System  for  Board  and  Care  Homes 
(FSES/BC)  would  enable  facilities  to 
serve  more  clients  in  a  wider  variety  of 
settings  with  reduced  capital 
expenditures  for  fire  protection  features. 
Since  the  Residential  Board  and  Care 
Occupancy  chapter  of  the  LSC  and 
FSES/BC  provides  for  various  methods 
of  achieving  needed  fire  protection 
features,  facilities  would  be  able  to 
tailor  fire  protection  capital 
improvements  to  the  specific  needs  of 
clients  and  staff. 

We  cannot  estimate  quantitatively  the 
potential  impact  of  this  proposal. 
However,  one  important  effect  would  be 
that  a  facility  of  16  or  fewer  beds  would 
not  be  bound  to  comply  with  the 
expensive  requirements  of  the  Health 
Care  Occupancies  Chapter  of  the  Life 
Safety  Code  as  required  under  current 
regulations.  Currently,  a  faciUty  must 
conq)ly  with  that  chapter  if  it  serves 
persons  who  are  not  ambulatory  or 
capable  of  self-preservation.  As  a  result, 
some  clients  must  be  served  by  larger 
institutions  despite  costs  and 
inconvenience  to  their  families.  Under 
the  proposed  standards,  a  facility  that 
con4)lies  with  the  Residential  Board  and 
Care  chapter  of  the  LSC  or  passes  the 
FSES/BC,  would  be  able  to  serve  more 
clients  without  applying  all  the  costly 
features  required  under  the  Health  Care 
Occupancies  chapter  of  the  code. 

This  proposal  is  intended  to  ensure  a 
high  level  of  fire  safety  in  ICFs/MR, 
while  reducing  the  costs  of  protection. 
This  would  afford  significant  benefits  to 
both  ICFs/MR,  the  patients  they  serve, 
and  the  famiUes  of  those  patients. 

Paperwork  Reduction  Act  of  1980 

These  proposed  changes  would  not 
impose  information  collection 
requirements.  Consequently,  they  need 
not  be  reviewed  by  the  Executive  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

IV.  Responses  to  Comments 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  proposed  regulations,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  are  received  by  the 
end  of  the  comment  period  and,  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  those  comments  in  the 
preamble  to  that  rule. 


Lbt  of  Subjects  in  42  CFR  Part  442 

Certification  of  intermediate  care 
facilities  (ICFs),  Certification  of  skilled 
nursing  faciUties  (SNFs),  Contracts 
(Agreements),  Disabled  Grant-in-Aid 
program— health.  Health  facilities. 
Health  professionals.  Health  records. 
Information  (Disclosure),  Medicaid, 
Mental  health  centers.  Nursing  homes. 
Nutrition,  Privacy,  Safety. 

42  CFR  Part  442  would  be  amended  as 
follows:  v^ 

PART  422— STANDARDS  FOR 
PAYMENT  FOR  SKILLED  NURSING 
AND  INTERMEDIATE  CARE  FACIUTY 
SERVICES 

1.  In  Part  422,  the  authority  citation  is 
revised  and  the  table  of  contents  for 
Subpart  G  is  amended  by  removing 

§§  442.507  and  422.509,  and  by  revising 
the  title  of  S  442.508  to  read  as  follows: 

Sut>part  G— Standards  for  Intermediate 
Care  Facilities  for  ttie  Mentally  Retarded 

Sec. 

***** 

442.508    Fire  protection 

***** 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302).  unless  otherwise  noted. 

§442.401    [Amendwl] 

2.  In  §442.401.  "Definitions",  the 
definitions  of  the  terms  "Ambulatory", 
"Mobile  nonambulatory", 
"Nonambulatory",  and  "Nonmobile"  are 
removed. 

§442.507    [Removed] 

3.  Section  442.507  is  removed. 

4.  Section  442.508  is  revised  to  read  as 
follows: 

§442.508    Fire  protection. 

(a)  Except  as  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  the  facility 
must  meet  the  appUcable  provisions  of 
either  the  Health  Care  Occupancies 
chapter  or  the  Residential  Board  and 
Care  Occupancies  chapter  of  the  Life 
Safety  Code  (LSC)  of  the  National  Fire 
Protection  Association,  1985  edition, 
which  is  incorporated  by  reference.  ^ 


'Incorporation  of  the  1985  edition  of  the  National 
Fire  Protection  Association's  Life  Safety  Code,  the 
Fire  Safety  Evaluation  System  and  the  Flr«  Safety 
Evaluation  System  for  Board  and  Care  Homes  were 
approved  by  the  Director  of  the  Federal  Register  on 

These  documents  are  available  for 

inspection  at  the  Office  of  the  Federal  Register 
Information  Center.  Room  8301. 1110  L  Street  N.W., 
Washington.  DC.  Copies  may  be  obtained  from  the 
National  Fire  Protection  Association,  Battery  March 
Park.  Quincy,  Mass  02269. 

If  any  changes  in  this  code  are  also  to  be 
Incorporated  by  reference,  a  notice  to  that  effect 
will  be  published  in  the  Federal  Registec 


(b)  For  facilities  that  meet  the  LSC 
definition  of  a  health  care  occupancy: 

(1)  The  State  survey  agency  may 
waive,  for  a  period  it  considers 
appropriate,  specific  provisions  of  the 
LSC  if— 

(i)  The  waiver  would  not  adversely 
affect  the  health  and  safety  of  the 
residents;  and 

(ii)  Rigid  application  of  specific 
provisions  would  result  in  an 
unreasonable  hardship  for  the  facility. 

(2)  The  State  survey  agency  may 
apply  the  State's  fire  and  safety  code 
instead  of  the  LSC  if  the  Secretary  finds 
that  the  State  has  a  code  imposed  by 
State  law  that  adequately  protects  a 
facility's  clients. 

(3)  The  State  survey  agency  may 
apply  a  single  chapter  of  the  LSC  to  the 
entire  facility  or  may  apply  different 
chapters  to  different  buildings  or  parts 
of  buildings  as  permitted  by  the  LSC. 

(4)  Compliance  on  November  26, 1982 
with  the  1967  edition  of  the  LSC  or 
compliance  on  [publication  date  of  final 
rules]  with  the  1981  edition  of  the  LSC, 
with  or  without  waivers,  is  considered 
to  be  compliance  with  this  standard  as 
long  as  the  facility  continues  to  remain 
in  compliance  with  that  edition  of  the 
Code. 

(c)  For  facilities  that  meet  the  LSC 
definition  of  a  residential  board  and 
care  occupancy  and  that  have  more  than 
16  beds,  the  State  survey  agency  may 
apply  the  State's  fire  and  safety  code  as 
specified  in  paragraph  (b)(2)  of  this 
section,  and  may  apply  different 
chapters  of  the  LSC  to  different 
buildings  as  specified  in  paragraph 
(b)(3)  of  this  section. 

(d)  A  facility  that  meets  the  LSC 
definitions  of  a  residential  board  and 
care  occupancy  and  that  has  16  or  fewer 
beds,  must  have  its  evacuation 
capability  evaluated  in  accordance  with 
the  Evacuation  Difficulty  Index  of  the 
LSC  (Appendix  F). 

§442.509    (Removed] 

5.  Section  442.509  is  removed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714  Medical  Assistance 
Program) 

Dated:  October  11. 1965. 
C.  McClain  Haddow, 

Acting  Administrator,  Health  Care  Financing^ 
Administration. 

Approved:  October  11, 1985. 
Margaret  M.  Heckler, 
Secretary. 
[PR  Doc.  85-28375  Filed  11-4-65:  8:45  am] 
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contains  documents  ottier  than  ruie6  or 
proposed  rules  that  are  appteabto  to  the 
public.   Notices  of  heanngs  and 
investigations,  committee  meetings,  agerK^ 
decisions  and  ruHngs.  delegatiora  of 
authority,  Ning  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  furK:tions  are  examples 
of  docunents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servte* 

Inyo  NMonal  Forest;  Mono  Basin 
Natioral  Fdrest  Scenic  Area  Advisory 
Board;  MeelinQ 

The  Mono  Basin  National  Forest 
Scenic  Area  Advisory  Board  will  meet 
at  aOO  ajn.  on  December  6, 1985  at  the 
June  Lake  Community  Center,  ]une  Lake, 
California.  The  agenda  of  the  meeting 
will  include:  Log  Cabin  Mine, 
Memorandum  of  Understanding  with 
State  of  California,  Visitor  Center 
Update,  General  Update,  Future  Meeting 
Schedule. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend  and 
make  oral  presentation  should  imtify 
Eugene  E.  Miuphy.  Forest  Supervisor. 
Inyo  National  Forest,  873  N.  Main  Street, 
Bishop.  California,  93514,  telephone: 
(619)  873-^5841.  Written  statements  may 
be  filed  with  the  Committee  before  or 
after  the  meeting. 

The  Committee  has  established  the 
following  rules  for  public  participation: 
After  the  Board  has  completed 
discussion  of  each  topic,  the  pubUc  will 
be  allowed  time  for  questions  or 
comment. 

Dated:  October  25, 1985. 
Eugene  E.  Mutphy, 
Forest  Supervisor  and  Chairman. 
(FR  Doc  85-26345  Filed  11-4-85;  8:45  am) 
MXMS  CODE  9412-11-M 

Office  of  tfte  Secretary  ^ 

South  Carolina  Forest  Renewal 
Program;  Determination  of  Primary 
Purpose  of  Program  Payments  for 
Consideration  as  Excludable  From 
Income  Under  Section  126  of  the 
Internal  Revsmie  Code  of  1954,  As 
Amended 

agency:  Office  of  the  Secretary,  USDA. 


action:  Notice  of  determinatian. 

summary:  The  Secretary  of  Agriculture 
has  determined  that  payments  made  to 
landowners  under  the  South  Carolina 
Forest  Renewal  Program  are  made 
primarily  for  purposes  of  improving 
forests.  This  determination,  which  if 
made  in  accordance  with  section  126  of 
the  Internal  Revemie  Code  of  1854,  as 
amended,  and  the  provisions  of  7  CFR 
Part  14,  permits  recipients  of  these 
payments  to  exclude  some  or  all  of  them 
from  gross  income  for  Federal  income 
tax  purposes  if  certain  other  conditions 
are  met. 

FOR  RMTHCR  INFORMATION  CONTACT 

Frederick  A.  DorreU.  Director, 
Cooperative  Forestry,  Forest  Service. 
USDA.  P.O.  Box  2417,  Washington,  DC 
20013.  (703)  235-2212. 
SUPPLEMENTARY  iNFORMATtON:  Section 
128  of  the  Internal  Revenue  Code  of 
1954,  as  added  by  the  Revenue  Act  of 
1978  and  amended  by  the  Technical 
Corrections  Act  of  1979,  provides  that 
certain  payments  made  tmder  State 
programs  may  be  eligible  for  exclusion 
from  gross  income  if  certain 
determinations  are  made.  The  Secretary 
of  Agriculture  must  determine  whether 
payments  made  under  a  State  program, 
as  described  in  section  126(a)(10),  are 
"made  primarily  for  the  purpose  of 
eonserving  soil  and  water  resources, 
protecting  or  restoring  the  program,  as 
described  in  section  126(a)(10).  are 
"made  primarily  for  the  purpose  of 
conserving  soil  and  water  resources, 
protecting  or  restoring  the  environment, 
improving  forests,  or  providing  habitat 
for  wildlife."  In  making  this 
determination,  the  Secretary  of 
Agriculture  must  evaluate  each  program 
according  to  criteria  set  forth  in  7  CFR 
Part  14. 

One  such  program  carried  out  by  the 
State  of  South  Carolina  is  under  the 
Forest  Renewal  Program,  whidi  is 
authorized  by  the  Forest  Renewal  Law 
(U.S.  Code  sections  48-28-10  et  seq.).  In 
addition,  the  Primary  Forest  Product 
Assessment  Law  (S.C.  Code  sections  48- 
30-10  et  seq.)  provides  for  an 
assessment  on  primary  forest  products 
in  order  to  make  available  a  source  of 
funds  to  finance  the  Forest  Renewal 
Program.  The  program  provides 
technical  and  financial  assistance  to 
nonindustrial  private  forest  landowners 
to  ensure  the  supply  of  high  quality 
timber  in  the  State.  The  program  is 


administered  by  the  State  Forester  as  a 
representative  of  the  State  Forestry 
Commission. 

An  eligible  landowner  is  any  private 
individual,  group,  partnership, 
association,  corporation  or  other  legal 
entity  which  owns  nonindustrial  private 
forest  lands  capable  of  producing 
industrial  wood  corps.  Private  entities 
engaged  in  the  business  of 
mantifacturing  forest  products  or 
providing  public  utility  services  or 
subsidiaries  of  such  entities  are  not 
eligible  for  assistance  under  ttte  program 
except  that  private  individual  forest 
landowners  who  own  stock  in  such 
businesses  are  eligibOe.  Cost-share 
payments  are  made  to  eligible 
landowners  for  the  satisfactory 
installation  of  forest  renewal  practices. 
Approved  practices  are  those 
sihricultural  practices  approved  by  the 
State  Forester  for  the  purpose  of 
commercially  growing  timber  through 
the  establishment  of  forest  stands  or  of 
ensuring  the  proper  regeneration  of 
forest  stands  to  commercial  production 
levels  following  the  harvest  of  timber. 
Such  practices  shall  inchkle  those 
required  to  accomplish  site  preparation, 
natural  and  artifidal  reforestation, 
noncommercial  removal  of  undesirable 
vegetation  for  siWicahural  purposes  and 
cultivation  of  estabhahed  young  growth 
of  desirable  trees.  In  each  case, 
approved  practices  shall  be  determined 
by  the  needs  of  the  individual  forest 
stand.  These  practices  shall  include 
existing  practices  and  such  practices  as 
are  developed  in  the  future  to  ensure 
both  maximum  forest  productivity  and 
environmental  protection. 

The  authorizing  legislation, 
regulations,  and  operating  procedinvs 
for  die  Forest  Renewal  Program  of  the 
State  of  South  Carohoa  have  been 
carefully  examined  using  tiie  criteria  set 
forth  in  7  CFR  Part  14.  The  Department 
has  concluded  that  the  payments  made 
under  this  forestry  cost-share  program 
are  made  to  provide  financial  assistance 
to  agricultural  landowners  in  carrying 
out  forest  improvement  practices.  A 
"Record  of  Decision.  South  Carolina 
Forest  Renewal  Program:  Primary 
Purpose  Determination  for  Federal  Tax 
Purposes"  has  been  prepared  and  is 
available  upon  request  from 
Cooperative  Forestry.  Fewest  Service. 
Requests  may  be  sent  to  the  address 
listed  above. 
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Detennination 

Therefore,  it  has  been  determined  in 
accordance  with  section  126(b)(1)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  and  7  CFR  Part  14  that  all 
cost-share  payments  made  for 
conservation  practices  under  the  Forest 
Renewal  Program  of  the  State  of  South 
Carolina  are  made  primarily  for  the 
purpose  of  improving  forests. 

Signed  at  Washingtoa  DC  on  October  30, 
1985. 

)ohnR.Bk>ck. 

Secretary  of  Agriculture. 

[FR  Doc  BS-28327  Filed  11-4-85:  &45  am] 

MUMtt  COM  MIO-ei-M 


DEPAfmiENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwori(  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 

Title:  Survey  of  Government  Pass- 
Through  Expenditures 

Form  Number  Agency— CF-1;  OMB— 
NA 

Type  of  Request:  New  collection 

Burden:  336  respondents;  252  reporting 
hours 

Needs  and  Uses:  This  data  will  be 
requested  from  State  Government 
agencies  to  satisfy  requirements  of  the 
ConsoUdated  Federal  Funds  Report 
Act  of  1982  (Pub.  L  97-326)  which 
requires  the  compilation  and 
publication  of  all  Federal 
expenditures  and/ or  obligations  on  a 
geographic  basis.  These  data  will  be 
published  in  the  annual  consolidated 
Federal  Funds  Report. 

Affected  Public:  State  or  local 
governments 

Frequency:  Annually 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer  Timothy  Sprehe, 
395-4614 

Agency:  Bureau  of  the  Census 

Title:  Current  Trade  Report 

Form  Number  Agency— B-300  (SR); 
OMB— 0607-0190 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Burden:  5,556  respondents;  5,040 
reporting  hours 

Needs  and  Uses:  This  survey  provides 
the  only  continuous  measure  of 
monthly  wholesale  sales,  inventory 
and  stock/sales  ratios.  Information 
received  indicates  that  the  data  have 
significant  application  to  the  needs  of 
the  public  and  other  government 
agencies. 


Affected  Public  Businesses  or  other  for- 
profit  institutions 

Frequency:  Monthly 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officen  Timothy  Sprehe, 
395-4614 

Agency:  Bureau  of  the  Census 

Title:  March  12  Employment  From  IRS 

Form941E 
Form  Number  Agency— IRS  941E; 

OMB-0607-0203 
Type  of  Request  Extension  of  a 

currently  approved  collection 
Burden:  100,000  respondents;  10,000 

reporting  hours 
Needs  and  Uses:  Employment 

information  from  IRS  Form  941E 

updates  the  Standard  Statistical 

Establishment  List  (SSEL).  The  SSEL. 

as  a  universal  sampling  frame  of  U.S. 

business  activity,  requires 

employment  data  from  all  sectors  of 

the  economy. 
Affected  Public:  Business  or  other  for- 
profit  institutions 
Frequency:  First  quarter  only 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Timothy  Sprehe, 

395-4614. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  3a  1985. 
Edward  Mldials, 
Departmental  Clearance  Officer. 
[FR  Doc.  86-26348  Filed  11-4-85;  &-45  am] 
MUJNa  COM  3610-07-M 


Minority  Buaineae  Development 
Agency 

Rnancial  Assistance  Application; 
Tennessee 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  appUcations  under  its 
Minority  Business  Development  Center 
(MBDC)  Progam  to  operate  an  MBDC  for 
a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $270,588 


for  the  project  performance  of  April  1, 
1986  to  March  31, 1987.  The  MBDC  will 
operate  in  the  Memphis.  Tennessee 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $230,000  in  Federal  funds  and 
a  minimum  of  $40,588  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
86004-01  for  the  Memphis,  Tennessee 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  c{ui:  coordinate  and 
broker  publlc„and  private  sector 
resources  oq behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
'organizations;  the  resources  available  to 
tiie  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  woric 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  Is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  wall  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availabiUty  of  funds, 
and  Agency  priorities. 

DATE:  The  closing  date  for  applications 
is  December  6, 1985. 

Applications  must  be  postmarked  on 
or  before  December  6, 1985. 

ADDRESS:  Atlanta  Regional  Office,  1371 
Peachtree  Street  NE.,  Suite  505,  Atlanta, 
Georgia  30309,  (404)  881-4091. 
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FOR  RMfTNCII  MPMMMTION  OOMTACT: 

Carlton  L  Eccles,  Regional  Director, 
Atlanta  Regional  Office. 
SUPfLBUCNTAIIV  mrOWMATIOH. 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-application  conference  to  assist  all 
interested  applicants  will  b«  held  at  the  U.S. 
Department  of  Commerce,  Minority  Business 
Development  Agency,  1371  Peachtree  Street 
NE..  Suite  505,  Atlanta.  Georgia.  November 
15, 1985  at  9iJ0  a.m. 

(11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance]) 

Dated:  October  30. 1965. 
Caritoo  L.  Ecdes, 

Regional  Director.  Atlanta  Regional  Office. 
Program  Number  and  Title:  11-600 

Minority  Business  Development 
Project  Name:  Memphis,  Tennessee 

(Geographic  Area  or  MSA]  MBDC 
Project  Identification  Number  04-10- 

86004-01 
Operated  By:  (Firm/Organization) 
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Closing  Date  for  Submission  of  this 
Application:  December  6, 1985. 

Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  offer  assistance  in  the  geographic 
area  of:  Memphis,  Tennessee. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  for  approximately  three 
years  consisting  of  three  separate 
project  periods.  Performance 
evaJuations  will  be  conducted,  and 
funding  Ievels«IU  be  established  for 
each  of  three  project  periods.  The  MBDC 
will  receive  continued  funding,  after  the 
initial  competitive  jrear,  at  the  disoetion 
of  MBDA  based  upon  the  availabihty  of 


funds,  ttie  MBDCs  performance,  and 
Agency  priorities. 

MBDA's  suggested  levels  of  efforts: 
Financial  packages  $3,230,000 
MftTA  $185,000 
Prociu^ments  $7,251,000 
Number  of  Clients  72. 

Not*. — All  levels  of  effort  proposed  by  the 
applicant  must  be  supported  by  written 
justification  whether  they  vary  from  MBDA's 
suggested  levels  or  oot 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street,  NK.  Suite  505. 
Atlanta.  Georgia,  November  15, 1985  at 
9:00  a.m. 

[FR  Doc.  85-26319  Filed  11-^-85;  8:45  am] 

BUJUNQ  COOC  3510-21-M 


National  Oceanic  and  Atmoapherlc 
Adminiatration 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

The  Western  Pacific  Fishery 
Management  Council  will  convene  a 
public  meeting,  November  4-5, 1985, 
from  10  a.m.  to  5  p.m.,  at  the  Convention 
Center,  Rainmaker  Hotel,  Pago  Pago, 
American  Samoa,  and  on  November  6, 
1985,  from  9  a.m.  to  2  p.m.,  at  the  Guest 
House,  Ofu,  Manua  Islands,  America 
Samoa. 

During  an  open  session,  the  Council 
will  elect  officers  for  1986:  discuss  the 
status  of  the  National  Marine  Fisheries 
Service's  review  of  the  Bottomfish 
Framework  Fishery  Management  Plan 
(FMP]:  discuss  Amendment  #3  to  the 
Spiny  Lobster  FMP  which  eliminates  the 
15  percent  allowance  of  undersized 
spiny  lobsters  and  establishes  a 
minimum  tail  width  of  4.8  centimeters: 
review  the  NOAA  program  budget 
process  and  discuss  other  Council 
business.  On  November  6,  the  Council 
will  meet  the  fishermen  and  chiefs  of  the 
villages  in  Ofu  to  discuss  fishing 
problems  in  the  area.  During  a  closed 
session  (not  open  to  the  public)  on 
November  4,  from  9  a.m.  to  10  a.m.,  the 
Council  will  discuss  personnel  matters. 
A  detailed  agenda  is  available  from  the 
Council's  office.  For  further  information 
contact  IGtty  M.  Simonds,  Executive 
Director,  Western  Pacific  Fishery 
Management  Council,  1164  Bishop 
Street.  Room  1406,  Honolulu,  HI  96813; 
telephone:  (808)  523-1368. 


Dated:  October  sa  1985. 
RidMidB.Ro«. 

Director.  Office  of  Piahenea  Hanogemant 
National  Marine  FiaherieB  Service. 
[FR  Doc.  85-28362  Filed  11-4-86;  8:45  am] 

BILLMQCOOC  161»-»4I 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Rescinding  Calls  on  Certain  Cotton 
Apparel  Products  in  Categories  350 
and  359  Produced  or  Manufactured  in 
India 

October  31. 1985. 

On  March  9,  April  8  and  September 
11, 1984  notices  were  published  in  the 
Federal  Register  (49  FR  8985, 15254,  and 
35681)  announcing  that  the  Government 
of  the  United  States  had  requested  the 
Government  of  India  to  enter  into 
consultaticHis  concerning  exports  to  the 
United  States  of  cotton  dressing  gowns 
in  Category  350  and  cotton  coveralls  and 
vests  in  Category  359  (only  T.S.U.S.A. 
numbers  379.6410,  383.5027,  379.0258, 
379.0654,  379.3949,  379.5700,  379.5820, 
383.0648,  383.0652,  383.4200,  and 
383.4320),  produced  or  manufactured  in 
India. 

The  purpose  of  this  notice  is  to 
announce  that,  pursuant  to  the 
consultations  held  September  10-13) 
1985,  the  United  States  Government  has 
agreed  to  withdraw  the  specific  limits 
on  these  categories  at  this  time.  Should 
it  become  necessary  to  discuss  these 
categories  with  the  Govvmrnent  of  India 
at  a  later  date,  further  notice  will  be 
published  in  the  Federal  Register.  In  the 
letter  published  below  the  Chairman  of 
the  Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  cancel  the 
import  control  limits  previously 
established  for  these  categories. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

October  31. 1985. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner  This  directive 
cancels  and  supersedes  those  portions  of  the 
directive  of  December  21, 1984  concerning 
imports  of  cotton  textile  products  in  Category 
350  and  parts  of  Category  359,  *  produced  or 


'  In  Category  359.  only  T5.US.A.  mirabers 
379.6410,  383.5027,  379.0258,  379.0654.  379.3949. 
379.5700.  379.5820.  383.064a  383.0652.  383.4200,  and 
383.4320. 
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numafactured  in  India  wad  expoetad  ^"irw 
the  twelvemonth  period  which  iMgan  on 
January  1. 1985  and  extentk  through 
Decerolier  31, 1985. 

The  Commission  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falh  wi Ain  the  forei^  alTafav 
exoepQan  to  the  rulemaking  provtsions  of  S 
U.S.C.  563(a)(1). 

Sincerely, 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  bnplaaientation 
of  Textile  Agreements. 
[FR  Doc.  85-26349  FUed  11-I-8S;  8:45  am] 
BttXINGCOOC  3510-OfMI 


DEPARTIIENT  OF  DEFENSE 

Office  of  the  Secretary 

PresMenTs  Bhie  ntrtwn  Cemmleekm 
on  Defense  Management;  Reqoeet  for 


agency:  Office  of  the  Secretary  DOD. 
ACTION:  Request  for  conuneDts. 

summary:  The  President's  Bhie  Rilybon 
CominiBsion  en  Defense  Management 
requests  all  interested  persons  to  sirinnit 
for  its  consideratioD  written  comments 
on  the  adequacy  of,  and  possible 
improvements  in,  the  defense 
procurement  system  and  acquinti<ni 
process. 

soprLEMetrnurriNFomiATioM: 
Execution  Order  12528  of  Jniy  15, 1985, 
charges  the  Commission  to  study  tfie 
issues  surrounding  defense  maaafement 
and  organization,  and  report  its  findiags 
and  recommendations  to  the  President. 
As  its  primary  objective,  the 
ConuiBSsion  is  studying  defense 
maaagsnient  poUdes  and  procedures.  It 
is  reviewing,  among  other  matters,  the 
defense  procurement  system  and 
aoquisition  process,  including: 

(1)  The  adequacy  of  the  defense 
industrial  base; 

(2)  Current  law  governing  Federal  and 
Department  of  Defense  procurement 
activities; 

(3)  Department  directives  and 
management  procedures;  and 

(4)  The  execution  of  acquisitioo 
respoaaibilities  within  the  Military 
Departments. 

The  Commission  also  is  considering 
appropriate  means  for  implpmpntjng  ix^ 
recommendations. 

AH  interested  persons  are  invited  to 
file  written  comments  for  the 
Commission's  consideration  in 
connection  with  its  review  of  the 
procedures  and  activities  of  the 
Department  of  Defense  associated  «vifh 
the  procurement  of  military  equipment 
and  material.  Comments  should  address 
the  adequacy  of,  and  poasible 


improYementB  ui,  the  defease 
procurement  system  and  acquisition 
process.  Cranments  afaoakl  be  maloi  to 
the  Commission,  738  f acksao  Place, 
N.W.,  Washington,  D.C.  2DSD3.  attentiaai: 
Paul  S.  Stevens  (General  Couosel). 
Three  {3)  copies  of  ail  corameats  should 
be  received  as  soon  as  possible,  but  in 
any  event  aot  later  than  December  6, 
1985. 


FOR  RMTHBR  WWMATIOW  CONTACT: 

Herbert  E.  Heta  (Pubbc  AfEurs|,  1201 

Pennsylvania  Avenue.  N.W^  Suite  TOGA, 

Washington,  D.C.  20804.  (202)  QSBhQTOS 

or  3^-3198. 

Linda  M.  Lawaao, 

Alternate  OSD  Federal  Register  laaiaon 

Officer,  Department  ofDefesae. 

November  1, 1985. 

[FR  Doc.  85^26445  Filed  11-4-85;  fM5  an] 

BiuiNO  cooe  3rw-oi-«i 

Departntent  of  the  Navy 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
AcqulsIBon  of  Lands  VlfQhin  Range 
Safety  Zones  at  Naval  Air  Fadltty.  £1 
Centre,  CA 

Pursuant  to  section  102{Z)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1506.6),  the  Department  of  the  Navy 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  prcq>osed  land 
acquisitions  within  range  safety  zones  at 
Naval  Air  Facility  (NAF)  S  Centre, 
California. 

The  NAF  El  Centre  is  a  support 
facility  for  fleet  air  squadrons 
performing  tactical  air  training  including 
air-to-air  and  air-to-ground  weapons 
training.  Two  taijget  ranges  are  Hiv<olved 
in  the  land  acquisition  proposal.  Land  in 
these  ranges  has  been  used  for  Navy 
training  purposes  in  the  past  under 
Memoranda  of  Understancfing. 
Cooperative  Agreements,  and  Imid 
wididrawals.  Some  of  these  have 
expired  or  may  become  inoperative  in 
the  future.  Therefore,  the  Navy  must 
consider  alternatives  for  acquiring 
interest  in  the  target  ranges  to  continae 
operations  while  ensuring  public  safety 
and  compatible  land  uses. 

Alternatives  to  be  evaluated  include: 
(a)  Land  withch-awal.  (b)  Acquisition  in 
fee,  (c)  Rights-of-ways,  (d)  Easements, 
(e)  Leases,  (f)  CondeomaticHi,  (g)  No 
Action. 

Affected  Federal,  state  and  local 
agencies  and  other  interasted  pmties  are 
invited  to  sobnit  written  conuoenti 
reganding  the  scope  and  significant 
issues  to  be  analysed  in  ^Sue  HS. 
Comments  should  be  submitted,  as  eariy 


as  peasible  but  no  later  Aan  90 
November  1985,  to:  DanaN.  Sakamoto, 
Western  Division,  Naval  Facilities 
Engineerir^  Command,  P.O.  Box  727. 
Code  203,  San  Brano,  CA  9406&-O720. 

Dated:  October  30, 1985. 
Willian  F.  Roos,  Jr.. 

UJACa  US.  NavaJEeeerue,  Federal 
Register  Liaison  Officer 

[FR  Doc.  85-26333  Filed  11-4-85;  &45  am] 

BILLINQ  CODE  M10-AE-«i 


DEPARTMENT  OF  EDUCATION 

National  Advisory  and  Coordhuifing 
Council  on  Bilingual  Educatlor^ 
Heating 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  and  Coordinating  Council  on 
Bilingual  Education.  Notice  of  this 
meeting  is  required  under  section 
10(aK2)  of  the  Federal  Advisoiy 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  December  6, 1985,  a  public 
hearing  will  be  held  in  Puerto  Rico.  Tlw 
hearing  wiD  be  held  at:  Universitario 
Metfopolitano,  176  Rio  Piedras  (Cupiy), 
Puerto  Rico,  00928.  (809)  76&-«633. 

December  12, 1385,  a  public  hearing 
will  be  held  in  El  Paso,  Texas.  Hie 
hearing  will  be  hdd  at  Thomas  Rivera 
Conference  Center,  The  Student  Uaion 
Building,  University  of  Texas  at  El  Paso, 
El  Paso,  Texas  79968.  (915)  747-5247. 

December  13, 1985,  a  public  hearing 
will  be  held  in  Houstoa  Texas.  The 
hearing  %yill  be  held  at:  Tts  Conference 
Room  of  Houston  Independent  Sdiool 
District  Annex.  3310  Citavnins  Street. 
Houston.  Texas  77027.  (713)  488-033& 

All  hearings  will  be  heid  ftoa  ikOO 
OML — i:30pjn. 


FOR  FURTHER  ITOnMATlOW  CONTACR 

Paul  Balach  or  Sharon  Hawk. 
Designated  Federal  Officials,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  Reportei's  Building 
Number  (6)  Room  5026,  400  Maryland 
Avenue.  SW.,  Washington.  DC  20202. 
(202)  24&-2600. 

SUPPLEMENTARY  INFORMATMMCThe 
National  Advisory  aad  Coavdinatiag 
Council  on  Bilingual  fdwatian  is 
established  under  section  752(a)  of  the 
Bilingual  Education  Act  {20USXI  SIR). 
NAOCBE  is  estafaiisfaed  to  adviae  tin 
Secretary  of  the  Department  «f 
Education  concerning  matters  arising  in 
the  a^ninisbation  of  the  Bilingud 
Eduoa&mi  Act  and  tySier  laws  affecting 
the  education  of  limited  English 
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proflcient  populations.  On  November  22, 
1985,  in  consonance  with  the  Council's 
mission  to  advise  in  the  preparation  of 
regulations  under  the  Bilingual 
Education  Act,  testimony  will  be  heard 
on  the  following  topics  which  impact  on 
the  bilingual  community: 

(1)  Local  educational  programs  for 
language-minority  students  with  limited- 
English  proBciency. 

(a)  Type  of  programs 

(b)  Program  evaluation  procedures 

(c)  Entry/exist  procedures 

(d)  Teacher  certification  requirements 

(e)  Availability  and  adequacy  of  staffing 

(f)  Funding  sources 

(2)  Business,  industry,  and  private 
assistance  in  helping  educate  minority- 
language  limited-English  proficient 
students. 

(3)  Language-minority  students 
success  in  acquiring  the  necessary  skills 
for  the  business  world. 

Witness  should  notify  the  following 
individuals  of  their  intention  to  testify: 
Puerto  Rico:  Nestor  Gonzales  (809)  765- 

6633. 
El  Paso:  Irene  Rosales  (915)  747-5247. 
Houston:  Dr.  Esther  Lee  Yao  (713)  488- 

9336. 

The  following  procedures  shall  be 
observed  during  the  public  hearings: 

(1)  Witnesses  shall  be  heard  on  a  first 
come  basis. 

(2)  Witnesses  shall  limit  their 
testimony  to  ten  minutes. 

(3)  All  testimony  shall  be  tape 
recorded. 

(4)  Exceptions  to  the  aforementioned 
procedures  shall  be  at  the  discretion  of 
the  Chairperson. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  Reporter's  Building.  Room  421, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202,  Monday  through 
Friday  from  ftOO  a.m. — 4:30  p.m. 

Dated:  October  17, 1985. 
Carol  Pendas  Whitten, 
Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
|FR  Doc  85-28343  Filed  11-4-8S;  8:45  am] 

■LLMGCOK  4O0O-«1-4l 


Notice  of  Proposed  Information 
Collection  Requests 

aqcncy:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

SUMMURY:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  198a 
dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  5, 1985. 

ADoncsscs:  Written  comments  should 
be  addressed  to  the  Office  of  Education, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Room  3208.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to 
Margaret  B.  Webster,  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
Room  4074.  Switzer  Building. 
Washington.  DC  20202. 
FON  FURTNCR  INFOflMATION  CONTACT: 
Margaret  B.  Webster  (202)  42&-7304. 
SUPPtEMENTARY  iNFORtiATiON:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal  « 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to'  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  October  31. 1985. 
Liada  M.  Combs, 

Deputy  Undersecretary  for  Management 

Office  of  Postsecondary  Education 

Type  of  Review  Requested:  NEW 
Title:  Loan  Management — College 
Housing  and  Academic  Facilities 
Program 

Agency  Form  Number:  E40-11P 
Frequency:  Annually  i 

AHected  Public:  State  or  local 
governments:  Non-profit  institutions 
Reporting  Burden  Responses:  3,283; 
Burden  Hours:  13,132 


Recordkeeping  Burden  Recordkeepers: 
3,283;  Burden  Hours:  1,641.5. 

Abstract:  This  form  is  needed  for 
more  efficient  and  effective  debt 
collection  practices  for  recovering 
outstanding  loan  indebtedness  under  the 
College  Housing  Loan  Program,  Pub.  L. 
81-475,  as  amended. 

Type  of  Review  Requested:  NEW 
Title:  Institutional  Quality  Control  Pilot 

Project  for  the  Pell  Grant.  Campus- 

Basad  and  Guaranteed  Student  Loan 

Program. 

Agency  Form  Number:  E40-9P 

Frequency:  One-time 

Affected  Public:  Individuals  or 
households;  Non-profit  institutions; 
Small  business  or  organizations 
Reporting  Burden  Responses:  120; 

Burden  Hours:  1.920 

Recordkeeping  Burden  Recordkeepers: 
0;  Burden  Hours:  0. 

Abstract-  A  group  of  postsecondary 
institutions  eligible  for  funds  under  Title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended,  will  participate  in  pilot 
testing  of  a  quality  control  system.  The 
major  goal  of  this  project  is  to  determine 
to  what  degree  quality  control  can  be 
established  at  the  institution,  thereby 
reducing  reporting  and  other  regulatory 
requirements  burdens.  Pilot  institutions 
will  complete  questionnaires  and  will  be 
interviewed  as  part  of  the  evaluation 
process. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review  Requested:  REVISION 
Title:  Library  Services  and  Construction 
Act  (Pub.  L  98-'480)  Application  and 
Project  Plans  for  State  Administered 
Programs— Titles  I,  II,  and  III 
Agency  Form  Number  ED  921  and  ED 
915 
Frequency:  Annually 
Affected  Public:  States 
Reporting  Burden  Responses:  54;  Btirden 
Hours:  2,430 

Recordkeeping  Burden  Recordkeepers: 
0;  Burden  Hours:  0. 

Abstract:  The  application,  consisting 
of  the  Basic  State  Plan,  the  Long-range 
Program  and  the  Annual  Program,  is  a 
required  submission  from  States  in  order 
to  receive  Federal  funds  under  Title  I 
(Library  Services),  Title  11  (Public 
Library  Construction),  and  Title  III 
(Interlibrary  Cooperation  and  Resource 
Sharing)  of  the  Library  Services  and 
Construction  Act,  as  amended  by  Pub.  L. 
9&-480. 

[PR  Doc.  85-28368  Filed  11-4-85;  8:45  am] 
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[  Dwk«l  No*.  CM6-8t-«W  «t  ii.1 
EImMc~ 


November  1. 1985. 

Take  notice  that  flie  followii\g  fllings 
have  been  made  with  fte  ComnuBBion: 

!•  Cw  MouotMB  PmmtCeipmtalkm 

[Dockot  No.  aMe-32-«oq 

Take  notice  that  Green  Mmnrtain 
Power  Corporation  fCMP]  t>n  October 
17,  ms  tendered  for  filing  as  a  rate 
schedule  an  executed  agre«nent  -dated 
as  of  Aagust  8, 1685  beHveen  CMP  and 
VeriBont  Marble  Com^ny  (VM).  The 
proposed  rate  Bche<kile  pK/vwtew  for  Am 
sale  of  non-finn  enei^  bjr  GMP  to  VM. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  VM,  as  weU  as  the 
Vennont  Public  Service  fioaid  and 
Veratont  Department  of  Puhdic  Service. 

Comaent  dote:  ^4oveIBber  7,  lOBSw  in 
accordance  with  Standard  Pai^^-aph  £ 
at  the  end  of  this  notice. 

2.  Hie  Empire  District  ElecMc  Company 

[Docket  No.  ER8&-27-000J 

Take  notice  that  The  Eaipire  District 
Electric  Company  (EDE)  on  October  16. 
1985  tendered  for  filing  FERC  Electric 
Tariff  1st  Revised  Volume  No.  1,  section 
B.  »th  Revised  Sheet  No.  22,  INDEX  OF 
PURCHASERS;  and  a  service  agreement 
with  Kansas  Electric  Power 
Cooperative.  Inc.  ^KEPCO)  of  Topeka, 
Kansas. 

The  service  agreement  filed  between 
EOE  and  KEPCO  will  replace  the  service 
agreement  between  EDE  and  Sekan 
Qectric  Cooperative,  Inc.  of  Girard, 
Kansas  filed  with  FERC,  January  10. 
1984.  in  Docket  No.  ER84-206-000.  No 
change  is  required  in  rate  schedules, 
terms  (^agreement  or  facilities. 

Comment  date:  November  7. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  (he  end  of  this  notice. 

3.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER86-3(M)00) 

Take  notice  that  The  Dayton  Power 
and  Light  Company  on  October  17, 1985. 
tendered  for  filing,  proposed  changes  in 
its  bitepconnection  Agreement  with  Ate 
City  of  Piqua.  Ohio.  The  proposed 
changes  would  increase  revenues  from 
sales  and  services  to  the  City  of  Piqua 
by  approximately  $30,120  per  year, 
based  on  a  12-month  period  ending 
August  31, 1985.  - 


S«rvio8  under  the  ptopo«ed  Soheduk 
E  proBvides  tot  fiat  trmatadfliaB  B«rvioe 
from  the  iaftaconncotiaD  tvtth  «Aer 
vyiities  to  t)K  iatercoBoection  point 
with  the  City  of  Piqua  iar  powar 
piuohMed  hy  Piqua  bam  the  Powei 
Authority  of  the  State  of  Mew  Yetk 
(PASNY).  Hie  achediJe  reflacU  the 
City's  intentiaB  to  puichase  fins  jiower 
from  PASNY  requidng  *^*"fTTiiniTW 
service  for  the  initial  period  November 
1, 1985  through  May  31, 199L 

Comment  date:  November  7, 1985,  in 
accordance  with  Standard  Pax^gcaph  E 
at  the  end  x>f  this  notice. 

4.  Florida  F)BW«r  %  U^  Convany 

[Docket  No.  ER88-28-000] 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL)  on  October  IB,  1985 
tendered  for  filing  a  dociunent  entitied 
"Amendment  Nunrtwr  Pmir  to  Contract 
for  Interchange  Service  Between  Fkmda 
Po%ver  « light  Company  and  Florida 
Power  Corporation."  Also  enclosed  in 
the  filing  was  a  Certificate  of 
Concurrence  to  the  proposed 
Amendment  by  Florida  Power 
Corporation  (FPC). 

FPL  states  that  under  the  Amendment 
Number  One  to  the  Contract  for 
Interdiange  Senrioe  the  Parties  mochfied 
the  230  kV  interoannectioB  facilitiet 
between  FKTs  North  Longwood 
Substation  and  FPL's  Sanfonl  Plant  ttt 
described  in  Edubrt  A  of  that  Conferact 
so  as  to  increase  the  inter-ay^eni  power 
transfer  capability  of  the 
interconnection  facilities,  reduce  losses 
and  to  improve  the  reliablility  of  fhe 
bulk  power  sapply  system  for  both 
FPCfi  and  FPL's  customers  in  the  east 
central  Florida  geographic  area.  FPL  and 
•  FPC  agreed  in  Amendment  Number  One 
that  folLowiog  the  expiration  or 
termination  di  that  Ainendmait  the 
Parties  would  reverse  the  physical 
BMMiifications  to  the  transmission 
facilities  and  return  the  transmission 
facilities  to  their  original  electrical 
configuration  which  existed  prior  to  the 
modifications  made  pursuant  to 
Amendment  Number  One.  The  term  of 
Amendment  Number  One.  as  extended 
pursuant  to  a  Letter  of  Agreement  for 
Extension  of  Term  of  Amendment 
Number  One,  dated  April  30, 1985, 
expires  on  or  before  12.tn  a.m., 
November  1, 1985. 

FPL  states  thai  under  the  proposed 
Amendment  Number  Four  the  terms  and 
conditions  of  Amendment  Number  One 
shall  remain  in  full  fbroe  and  effect  rnitil 
flie  contemplated  reversal  of  the 
physical  modifications  made  pursuant  )o 
Amendment  Number  One  has  been 
completed.  FPL  further  states  upon  such 
completion  this  Amendment  Number 
Four  shall  supercede  and  replace  in  their 


eadcety  Ameodawat  NvBiberOne  aad 
AmendflKBt  Nuabet  Two  to  &e 
^f*ivrt  far  ftatftrrbanflr  firnTpr  and 
that  fichlbit  A  te  tfae  €oatraot  for 
Interchain  Sarviae  is  jmonAu^  mm! 
replaced  ia  its  «Dtiisety  with  aa  attached 
ExhibUA. 

Fn.stataa  that  theprapoaad 
Amendment  Number  Four  will  have  oa 
effect  on  sales,  aervicea,  or  Eeveaaes. 

FPL  requests  waiver  of  SectioQ  35.5  sf 
the  Commission's  R<»|pi]^f}ffng  be 
granted  to  permit  the  proposed 
Amendmeat  Number  FiMtr  to  beoome 
efCedivs  as  of  the  date  of  the  compleUon 
of  the  reversal  d  the  pl^aicai 
modifi cations  made  pursuant  to 
Amendmeat  Number  One.  FPL  staie* 
that  copies  of  the  filing  were  served 
upoaFPC 

CoBimeat  date:  November  7. 1085,  in 
accordmce  with  Standard  Pac^aph  £ 
at  the  aodof  this  notice. 

5.  CiUzem  Eaofj  CoiputaBeii 

[Docket  No.  £L86-2-OeO] 

Take  notice  that  on  October  11, 1965, 
Citizens  Eaeigy  Oorporatim  ("Citiiens"J 
tendered  for  fiHag  a  petkion  far  a 
dedaratory  order  pursuant  to  Section 
287  of  the  Commission's  Bules  of 
Practice  and  Procedure,  leqaestiag  the 
Commission  to  clarify  the  scope  of 
sections  203  and  20SflfPBrt  11  of  Ae 
Federal  Power  Act  and  to  waive  the 
application  to  Citizens  «f  certain  of  the 
Commission's  regulations  under  the  Act 

Citizens  seeks  clarification  and 
waivers  in  respect  cf  its  proposed 
electric  energy  transactions.  Such 
transactjons  wiH  involve  Citizen's 
purchase  of  wholesale  electric  power 
and  energy  from  utilities  with  excess 
generatii\g  capacity  for  resale  to  electric 
atihlies  «ritk  ewoess  generatkag  oapndty 
Tor  resale  to  electric  utilities  at  rates 
which  would  be  economicaBjr  attractive 
to  the  purchasing  iitihties.  Citizens'  role 
in  such  transactions  will  be  that  of  an 
intermediary,  bringing  willing  sellers 
and  purchasers  of  electric  energy 
together,  for  ^w  purpose  of  creating 
special  finanrial  assistance  funds.  Such 
funds  wifl  be  used  to  provide  financial 
assistance  of  last  resort  to  low-income, 
needy  electric  customers  of  the 
participating  utilities. 

Citizens  stales  that  dahficatkm  of 
Section  203  of  the  Federal  Power  Act 
("Act")  is  necessary  in  order  to  assure 
that  the  fimds  created  by  Citizens' 
proposed  electric  energy  transactun 
would  not  constitute  "facilities"  the 
disposition  of  which  would  be  subject  to 
Commission  approval  rrndor  seotioa 
203(a)  of  the  Act.  If  the  fimds  are 
deemed  to  be  "facilities"  and  thereby 
subject  to  the  Commission's  authority, 
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Citizens  argues  that  it  may  be  unable  to 
enter  into  its  proposed  transaction. 
Qtizens  also  requests  clarification  that 
its  payments  to  such  funds  would  not  be 
deemed  to  constitute  a  return  on 
investment  for  purposes  of  any 
regulation  of  Citizens'  rates  by  the 
Commission  pursuant  to  section  205  of 
the  Act. 

In  addition,  Qtizens  requests  waiyers 
of  or  blanket  approvals  under  various 
regulations  of  die  Commission  in  order 
to  limit  the  administrative  burden 
imposed  upon  Citizens  in  light  of 
Citizens'  non-profit  and  pubhc  service 
character.  Sudt  request  for  waivers  or 
approvals  pertains  to:  the  Commission's 
accounting  and  periodic  reporting 
requirements.  Parts  101, 104. 41, 50  and 
141;  the  annual  charge  provided  for  in 
Section  36.1;  regulations  concerning 
interiocking  directorships  and  offices. 
Parts  45  and  46;  Part  34  concerning 
future  issuance  of  securities  and 
assumptions  of  liability,  rate  schedule 
filing  requirements.  Subpart  B  and  C  of 
Part  35;  and  the  filing  fee  for  the  petition 
under  §  381.302  of  the  Commission's 
Rules  of  Practice  and  Procedure. 

Comment  date:  November  7, 1965,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  of 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc  8S-26501  Filed  11-4-85:  8:45  am] 

MLUNQ  COOE  (TU-Ot-H 

[Docket  Na  CW2-4-001,  •!  aL] 

Exxon  Corp^  Applications  for 
Certiflcate  and  Abandonment  of 
Service' 

October  31, 1985. 

Take  notice  that  the  applicant  listed 
herein  has  filed  applications  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  abandon  service  and  to 
sell  natural  gas  in  interstate  commerce, 
as  described  herein. 


The  circumstances  presented  in  the 
applications  appear  to  meet  the  criteria 
for  consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436, 
issued  October  9, 1985,  in  Docket  No. 
RM85-1-000.  all  as  more  fully  described 
in  the  applications  which  are  on  fi'e 
with  the  Commission  and  open  to  public 
inspection. 

In  accordance  with  the  provisions  of 
§  2.77  of  the  Commission's  rules,  we 
shall  provide  for  a  notice  period  not  to 
exceed  15  days.  Accordingly,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
applications  should  on  or  before 
November  14, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protesLin  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will     / 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 


Oockal  Na  and  (Ma  (tod 


*«*»"• 


Purchaser  and  locatiort 


Pricapar 


Prassure 
base 


082-4-001.  B.  Oct  25.  19 
Cim-40-WO.  A.  Oct  29.  1985- 


Enon  CorporMon  P.O.  Box  2iaa  Houston.  Taiaa  772S2- 
2180. 

— do 


United  Gas  Pipe  Una  Company  High  Island  Block  A-570. 

Offshore  Texas  ' 
Humbte  Gas  Transmission  Comparty.  High  Island  Blocli  A- 

570,  Ottshora  Tans '. 


S4.091 
21839 


1473 
1473 


producaon 
appro*ad. 


Purauani  to  tia  ayadMad  procaduraa  sat  torlh  in  Order  No.  436  inuad  October  9.  1985,  in  Docket  No.  RM85-1-000.  Appkcant  requests  a  two-year  lirnted  term  abar)doniT<ent  ol 
ol  UnMad's  daily  raoulramants  f'  ""  " 


by  Uiilad  and  sou  to  other*.  Appkcwd 


that  saclion  102(d)  gas  haa  bean  shutnn  by  United  due  to  lack  of  demand  United  will  receive  take-or-pay  credit  for  any  gas  nntxch  is 
igas  H  wil  aqiariancad  drainage  artd  a  sulwtantial  amount  of  condensate  productKxi  wui  be  shut-in  if  abandonment  autfKxity  «  r>ot 

•  Pmuant  to  the  axpedled  procadurea  aal  tortti  in  Order  No.  436  isauad  October  9,  1985.  in  Docket  No.  RM85-1-000.  Appkcant  requests  a  UmHed-Tem)  Certtficata  of  Public  Convemenca 
NaoMsMy  ailh  Pr»Gran«ad  Abandomant  tor  a  period  o»  tiw  years  from  the  data  o(  authorizalton.  Apptication  proposes  to  seM  gas  under  a  contract  dated  July  1.  1985. 
F«no  Code:  A    \nmt  Satvica.  0    AbandcnmaK.  C-Amandmant  to  add  acraaga.  O-Amandmant  to  dalale  acreage  E— Total  Succession.  F— Partial  Succession. 


[FR  Doc.  85-28321  Tiled  11-4-85:  8:45  am] 

■LLMG  COOC  ITir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[0PPE-fRL-291S-4] 

Agency  information  Collection 
AcUvitiee  Under  0MB  Review 

AOENCV:  Environmental  Protection 
Agency  (EPA).    • 


action:  Notice. 


'Tliia  notice  doe*  ix>t  provide  for  coiuolidation 
far  hearing  of  the  matter*  covered  herein. 


summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 


following  ICR  is  available  for  review 
and  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nanette  Liepman,  (202)  382-2742  or  FTS 

382-2742. 

SUPPt^MENTARY  INFORMATION: 

OfHce  of  Water 

National  Pollutant  Discharge 
Elimination  System  (NPDES) 

Note. — EPA  is  requesting  a  renewal  for  the 
following  report.  No  changes  are  proposed. 

~     Title:  NPDES  Discharge  Monitoring 
Report  (EPA  #0229). 


Eeibttl  ReibUr  ^  Vei  SO.  No,  214  J  Tueifay.  N(wember  5,  Mtt  / 


Abstract:  A  Xacil^y  disckai'giRf 
wastewaleriousl  obtain  a  perodt. 
periodically  monitor  ils  dischaiges.  and 
report  to  EPA  or  the  State  permit 
authority.  EPA  and  the  States  uae  the 
data  to  determine  compliance  with 
permit  iinutationa. 

Respondents:  Buainesaes,  niiblicly- 
owned  treatment  works,  ana  other 
facilHiea  discharging  wastewater. 
***** 

Comments  oa  aO  parts  of  this  notice 

may  be  sent  to: 

Nanette  Liepiaaa,  (J.S.  finvironiaental 
Protection  Agency.  Office  of 
Standards  and  RmlatiaBS  (P14-229). 
Regulation  and  Jnformatioa 
Management  Divisioa.  401 M  Street 
SW.i  Washington.  DC  20460 
and 

Rick  Otis,  Ofrice  of  Maaagenent  and 
Budget.  Office  of  Inforaiation  ami 

.  Regnlatory  Affairsi,  New  Executive 
Of&oe  Buildiag  (Room  3226),  726 
Jackson  Place  NW.,  Washington.  DC 
205G3. 

Dated:  October  3a  MBS. 
Daniel  |.  Harine, 

ActiagOinctor,  Bee^aitionandJttformaHoB 
Division. 

[FR  Doc  »-aBa61  Filed  n-4-«:  «:«5  «in] 
BiLUMO  cone  van  m  u 


[A-4-FRL-2918-51 

Air  PofittHon  CoMroi;  Propood 
Actions  on  Ctean  Air  Act  Gmnt  to 
Kentucky 

AQENCV:  Environmenta!  Protection 
Agency. 

action:  Solicitation  of  comments; 
opportunity  for  public  hearing. 

summary:  Thij  notice  announces  tfw 

State  of  Kentucky's  request  that  EPA 
judge  specific  State  redootions  in  non- 
federai  natcfaing  funds  as  nonselective 
with  regard  to  the  provisioas  of  section 
105[(b)  of  the  Oean  Air  Act  (CAA).  EPA 
solicits  public  comment  an  diit  proposal, 
ami  aaoonnces  the  ofipo'ttnty  for  a 
public  heariag. 

DATE:  Comments  must  be  received  by 
EPA  Region  IV  by  December  5, 1985. 
ADDRESSES:  Written  cocuaents  aadjot 
request  for  hearing  should  be  addressed 
to  William  H.  McBride  of  EPA  Region 
IV's  Grants  Adoiinistration  Unit  (see 
Region  IV  address  below}.  Copies  of  the 
infomatian  submitted  by  Kentucky  may 
be  examinad  during  normal  busioass 
hours  at  the  following  locations: 


EnvironnwBtal  ftoteotioo  Agenoy. 

Region  IV,  Grants  Administimtion 

Uait.  34S  Coiif4laod  Stowt.  NE„ 

Atlanta,  Geo(<pa  3QS6&. 
Kentucky  Natural  Resourocs  and 

Enviroaneotai  Protectioa  CabiBet. 

Divisioa  of  Air  PoUutiaa  Cootrol  16 

Reilly  Road.  Bldg.  2,  Fort  Boone  Plasa. 

Frankfort  Keatacky  40M1. 

William  U.  Mcftide  of  EPA  KegioB  IVs 
Grants  Administratian  Unit  at  the 
address  Usted  riwve  or  cell  4M/W1- 
441S(FTS2S7-««a5^ 
SUPPLEMBITARY  INFOMMnOM: 

Backyoitnd 

EPA  provides  Rnancial  assistanoe  to 
the  Kentucky  Division  of  Air  Pollulian 
Control  for  operation  of  Its  Sate  Air 
Pollution  Control  program  through  an 
annual  cooperative  agreeffleoL  EPA 
awards  the  cooperative  agreement 
pursuant  to  Section  105  of  the  CAA  (42 
U.S.C.  7405).  Section  105(bJ  contains  the 
following  criteria: 

.  .  .  NoagegM^shaSmoelwaiiyfrBiit 
under  tiu  sectiaa  ituring  any  fiaod  year 
wken  Hi  enpenditims  of  aoniederal  iiaids  lar 
other  tkaa  Boofeciineat  expenditures  idr  air 
pollution  control  jprogtama  will  he  Ism  than 
its  expenditures  weis  for  such  pn^axu 
during  the  precediitg  fiscal  year,  unless  the 
Administrator,  after  notice  and  opportunity 
for  public  hearing,  determines  that  a 
reductwn  In  expenditnrev  is  attrfbrfluble  to  a 
non-selec^ve  redactioB  in  expendHwes  ta  Ae 
progranu  of  all  execathre  bouich  ageadevof 
the  applicable  nait  vt  GovamBBOt .  .  . 

On  June  26. 1984,  the  Kentucky  Natucid 
Resources  and  Kavinuusental  Protection 
Cabinet  (KNREPC),  in  the  context  of 
Section  105(b)  of  the  CAA  and 
appropriate  federal  regulations, 
requested  Oiat  EPA  consider  certain 
nonfederal  funding  nonselective.  That 
request  is  part  of  £he  technical  support 
document  (TSD)  far  this  notice.  EPA 
responded  in  a  letter  dated  August  23. 
1984,  also  part  of  the  TSD  fbr  this  notice, 
asking  Kentucky  to  submit  additional 
documentation  to  daii^  specific  ^^ptj^flf 
of  their  request.  If  EPA  were  k> 
disapprove  the  request  regarding 
nonselective  fundiiag  reductions  and  to 
determine  Kentudcy  iaeli^ble  for 
assistance  under  Section  15  of  the  CAA. 
the  State  would  be  required  to  return 
assistance  funds  for  which  they  «veFe 
then  not  eligible.  On  Noveaiber  1, 1884. 
Kentucky  supported  their  rei}uest  by 
providing  a  chronological  list  and 
discuasion  of  twacty-aix  relevant  State 


actinis  that  taok  piiace  betwseo  AiMil 
13, 1971.  and  Aogast  1,  t0M.  These 
documents  show  an  extended  period  of 
austerity  in  (he  State  govenuneat 
prompted  by  leweoue  shoiKalls.  Hie 
Noveniber  1, 1904.  submittal  is  part  of 
the  TSO  to  this  notice.  The  26  Iteets  are: 

1.  April  13, 1979:  Personnel  Memo  No. 
85-AbdHtihwietit  tsf  ■meant  positions 
(Attac^mient  Af. 

AH  TBcant  permanent  fuH-tnne 
positions  from  November  1, 1978,  were 
aboliriied  at  tire  close  of  business  on 
AprflW.ig7B. 

2.  January  11, 1980:  Persoanel  Memo 
No.  80-2—Reducu^  State  Employraeat 
(Attachment  B). 

Outlined  in  this  oierao  is  Cevemer 
Brown's  goal  to  reduce  peimanent  SuD- 
time  eaiployees  by  a  minimnm  of  gve 
percent  by  June  .3a  1980.  Breakdowns 
are  by  Cabinets  or  Agencies. 

3.  January  31, 1980:  Empioyiaeat 
Freeze  (Attachment  C). 

GevtfKor  Brown's  ditectine  ]riaciag  a 
freeze  on  employment  of  iadindBals  ior 

meCtt  ^SteSB  pMi<imi« 

4.  July  11. 19B0:  Coremor^  Cutback 
Policy  (Attachareut  Of. 

As  a  reeirft  of  a  $27B  eHllion  tcneiiue 
shortfall  in  FT  SO-Sl  m  tiw  general, 
road,  and  capitd  oomtructioe  fends,  ftie 
Governor  iiyfietotf  ^s  catback  policy 
which  included: 

a.  No  aUotments  of  general  frnid 
doVars  for  new  and/m-  expended 
programs  tndess  epproved  by  the 
Governor. 

b.  Unrestricted  agency  fund  balances 
would  be  Bsed  to  fiance  general 
operations  in  lien  of  general  fund 
dollars.  Also,  general  fund  aTlGtments 
were  to  be  reduced  by  available  ^genqy 
funds. 

c.  The  current  capital  coastrucfion 
freeze  was  to  be  continued  through  the 
fiscal  year. 

5.  September  4, 1080:  Persaaoel  idemo 
No,  80-22— Abaliabment  of  Unaeoeasary 
Vacant  Positions  {Attaohmeat  EJ. 

Directive  to  nhniiyt'  all  vacant 
positions  deeoied  uooeceasary. 
Notification  was  to  be  given  to  the 
Department  of  Pecsaonel  by  October  14^ 
1980. 

^Jaauaiy22.  ISBl:  Robait  L  Womn. 
Executive  Dipactoe.  (^ioe  of  Jkdiqr  and 
Manqgeatent  (A  ttaohmanl  FJ. 

Notification  that  75%  of  all  anspenl 
general  faad  capital  oitflay  asoDies  had 
beea  Md&drawn.  (See  attadHneatior 
specific  doUaramonats.) 


Federal  Register  /  Vol.  50.  No.  214  /  Tuesday.  November  5.  1985  /  NoticeB 


7.  March  12. 1961:  ExecuUve  Budget 
Cutback  Plan.  Fiacal  Year  1961-82 
(Attachment  G). 

&  July  21, 1961:  Letter  to  Governor 
Brown  from  Secretary  Swtgart 
responding  to  reducing  Cabinet's  FY 81- 
82  general  fund  allotment  (Attachment 
H). 

The  Cabinet  was  directed  by  the 
Governor  to  propose  a  6%  reduction. 
The  attachment  gives  the  total  amount 
for  each  Bureau  within  the  Cabinet 
Further  breakdowns  by  Bureaus  are 
attached.  (See  Attachment  H-1, 2, 3,  and 
4.) 

9.  July  28, 1981:  Executive  Budget 
Cutback  Plan.  Fiscal  Year  1961-82 
(Attachment  I). 

la  August  14,  1981:  Governor  Brown's 
letter  to  the  Legislative  Research 
Commission  (Attachment  JJ.  Secretary's 
Order  No.  82-96— Statewide  general 
fund  appropriate  reductions  in  order  to 
balance  the  1982  budget 

11.  September  4. 1981:  A  Management 
Plan  to  Meet  Employment  Reductions 
(Attachment  K). 

Employment  constraints  were  placed 
on  all  hiring  from  outside  state 
government  Unnecessary  vacant 
permanent  full-time  positions  were  to  be 
abolished.  All  vacant  permanent  part- 
time  positions  and  summer  seasonal 
positions  were  to  be  abolished.  A  layoff 
plan  was  to  be  implemented. 

12.  October  1. 1961: 1962  State  Budget 
Reference  Document — Office  for  Policy 
and  Management — Department  of 
Finance  (Attachment  L). 

13.  January  11, 1982:  Persoiwel  Memo 
No.  82-1— Seasonal  Temporary.  FFTL 
Employment  (Attachment  M). 

Cutbacks  on  hiring  these  types  of 
positions. 

14.  February  22, 1982:  Employment 
Constraints  and  Internal  Mobility 
(Attachment  N). 

All  vacant  positions  were  abolished 
March  1, 1982.  Vacancies  created  by 
employee  turnovers  were  to  be  filled 
internally.  No  new  positions  were  to  be 
created  between  February  and  June  1982 
unless  request  was  accomplished  by  an 
abolishment  of  another  position.  Most 
open  examinations  were  closed  from 
March  16  to  July  1.  An  evaluation  team 
was  established  to  assist  agencies  in 
reaching  their  personnel  reduction  goals. 

15.  March  1982:  Department  for 
Natural  Resources  and  Environmental 
Protection  1980-82  General  Fund 
Budget— five  and  one-half  percent 
buc^get  cut  from  1961-82  original  budget 
(Attachment  O,  pages  1.  2,  and  3). 

16.  April  26, 1982:  Personnel  Memo 
No.  82-6— Job  Bank  (Attachment  P). 

In  order  to  reduce  hiring  from  the 
outside,  a  Job  Bank  was  established. 
State  employees  could  transferred  to 


other  positions  where  there  were 
specific  needs. 

17.  June  10. 1982:  Personnel  Memo  No. 
82-13— guidelines  for  Hiring 
(Attachment  Q). 

Because  of  personnel  cutbacks, 
critical  vacancies  existed.  Guidelines 
were  established  in  order  to 
accommodate  these  vacancies.  Also, 
any  position  establishment  had  to  be 
accompanied  by  an  abolishment. 

18.  July  1982:  Department  for  Natural 
Resources  and  Enviroiunental 
Protection  1960-82  General  Fund  Budget 
(Attachment  O,  pages  1,  2.  and  3 J 

Six  percent  cut  from  1981-82  budget 

19.  March  1, 1983:  Personnel  Memo 
83-5 — Internal  Promotional  Program 
(Attachment  RJ 

This  program  was  established  in  an 
effort  to  meet  statewide  personnel  needs 
by  utilizing  on-board  employees. 

20.  April  27.  1983:  Freeze  of 
Discretionary  Expenditures 
(Attachment  SJ 

Because  of  a  4.8  percent  shortfall  in 
general  fund  receipts  between  March 
1982  and  March  1983,  a  freeze  was 
placed  on  discretionary  expenditures. 
Also,  agencies  were  requested  to  lapse  a 
minimum  of  two  percent  of  their  general 
fund  appropriations  for  FY  83. 

21.  July  27. 1983:  Freeze  of 
Discretionary  Expenditures 
(Attachment  T). 

The  Revenue  Cabinet  in  its  official 
receipt  report  for  the  general  fund, 
indicated  a  $42  million  revenue  shortfall 
for  FY  83.  Therefore,  a  freeze  was 
placed  on  discretionary  expenditures  for 
FY  83-64. 

22.  September  7, 1983:  Letter  from 
Merl  Hackbart,  State  Budget  Director 
(Attachment  U). 

Another  series  of  budget  reductions 
resulted  because  of  a  predicted  $118 
million  shortfall  in  general  fund  revenue 
for  FY  84.  Therefore,  there  was  a  three 
percent  general  fund  reduction,  agency/ 
general  funds  were  cut  back,  and 
competitive  pay  was  reallocated  (five 
percent  annual  increments  were  reduced 
to  two  percent  effective  July  1, 1984;  July 
1985  annual  increments  will  become 
three  percent).  For  more  detail  refer  to 
the  State  Executive  Budget. 

23.  October 20, 1983:  Secretary's 
Order  No.  84-180  (A  ttachment  V). 

This  order  directed  a  reduction  of 
appropriations  and  other  actions  in 
order  to  prevent  an  overdraft  or  deficit 
in  the  finances  of  the  Commonwealth  of 
Kentucky. 

24.  February  22,  1984:  No  Tax  Budget/ 
Contingency  Financial  Planning 
(Attachment  W). 

Statewide  general  fund  appropriations 
reductions  were  implemented  as  a  result 
of  no  tax  increases,  namely,  a  freeze  on 


State  hiring,  a  fi«eze  on  Capitol 
construction  projects,  a  freeze  on 
vehicle  and  equipment  purchases,  a 
freeze  on  letting  of  State  highway 
contracts,  and  a  freeze  on  personal 
service  contracts. 

25.  March  15, 1984:  Budget  Cuts  in  the 
1982-84  Biennium  (Attachment  X). 

Summary  of  cabinetwide  budget  cuts 
as  of  March  1984. 

28.  August  1,  1984:  Freeze  on 
Discretionary  Expenditures 
(Attachment  Y). 

The  freeze  on  discretionary 
expendures  continued. 

EPA  met  with  K^fREPC  and  DAPC 
representatives  on  January  8, 1985,  and 
again  on  January  23, 1985,  to  clarify  the 
State's  submittal  to  specify  only  those 
requests  that  they  believed  to  be 
absolutely  necessary.  As  a  result  of  the 
meetings,  all  parties  agreed  that 
Kentucky's  request  to  EPA  Region  IV 
could  be  summarized  and  broken  down 
as  follows: 

1.  The  Financial  Status  Report  (FSR) 
submitted  by  Kentucky  for  the  FY-83 
Section  105  cooperative  agreement 
reported  $2,218,306  as  the  State  share. 
Nether  the  cooperative  agreement  on 
any  other  documentation  prior  to  June 
26. 1984,  requested  that  any  portion  of 
this  amount  be  determined  non- 
recurrent. 

2.  Kentucky  is  requesting  that  $80,700 
budgeted  for  expenditure  in  FY-84  but 
lost  through  a  statewide  funding 
reduction  be  determined  by  EPA  to  be  a 
State  govemment-wide  non-selective 
expenditxire  reduction  as  allowed  under 
Section  105(b)  of  the  Clean  Air  Act. 

3.  Kentucky  is  requesting  that  $186,900 
lost  from  a  receipt  fimd  account  through 
a  Governor's  Office  action  be 
determined  by  EPA  to  be  a  State 
govemment-wide  non-selective 
expenditure  reduction  as  allowed  under 
Section  105(b)  of  the  Clean  Air  Act.  The 
lost  receipt  funds  were  programmed  for 
expenditure  in  FY-84. 

EPA  Region  IV  determined  to  respond 
to  Kentucky's  requests  as  follows: 

1.  This  is  informational  and  no 
response  is^ecessary. 

2.  EPA  intends  to  determine  that  the 
$80,700  was  pari  of  a  non-selective 
statewide  reduction.  This  issue  is 
addressed  in  III  below. 

3.  While  the  Governor's  Office  policy 
decision  to  impound  all  receipt  funds 
appears  nonselective,  the  impact  of  this 
policy  was  uneven.  EPA  requested  that 
Kentucky  withdraw  this  portion  of  their 
request. 

"The  basis  for  EPA's  proposed  action  is 
expressed  in  the  discussion  below. 

Determination  that  $80,700  reduction 
in  State  funding  support  in  FY  83.  was 
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part  of  a  aon-selecUve  statewide 
reduction.  A  non-selective  statewide 
reduction  is  allowed  under  Section 
105(b)  of  the  CAA,  and  does  not  affect 
the  State's  eligibility  for  receiving  EPA 
assistance.  Kentucky  has  requested  that 
a  FY-a3  reduction  in  air  program 
support  in  the  amount  of  $80,700  be 
considered  a  nonselective  reduction. 
The  reduction  occurred  as  a  result  of  the 
Governor's  imposing  a  blanket  funding 
reduction  by  the  Kentucky  General 
Fund.  The  reduction  is  verified  in 
documentation  included  as  part  of 
Kentucky's  June  26, 1984  submittal, 
namely: 

A.  A  December  17, 1982,  letter  from 
the  Secretary  of  KNREPC  to  the  State 
Budget  Director  indicates  that  the 
Department  for  Environmental 
Protection,  as  directed,  was  reducing  its 
budget  by  $87,400.  In  discussions  with 
Kentucky  it  was  revealed  that  DAPC's 
share  of  this  reduction  was  $29,100 

B.  A  September  8, 1983,  memorandum 
from  KNREPCs  Administrative  Services 
Department  to  various  divisions  in  the 
agency  indicates  a  three  percent 
General  Fund  reduction,  and  that 
DAPCs  share  in  the  reduction  was 
$51,600. 

The  $29,100  and  the  $51,600  reductions 
account  for  the  $80,700  total  reduction  in 
FY  83.  Since  the  air  program  funds  were 
reduced  the  same  as  other  executive 
branch  funds  EPA  agrees  with  Kentucky 
that  the  reduction  is  nonselective,  and 
according  to  Section  105  of  the  CAA, 
does  not  affect  the  State's  eligibility  for 
receivnig  Federal  assistance. 

Propowd  Action 

Based  upon  the  above  dtscosaion  and 
the  information  submitted  by  Kentucky, 
EPA  proposes: 

To  approve  the  State's  request  to  consider 
the  $S0,700  reduction  in  State  funding  as  a 
non-selective  reduction,  that  is,  one  which 
does  not  adversely  affect  the  air  agency's 
eligibility  to  receive  Federal  assistance  (see 
item  IB  of  the  preceding  section). 

Invitation  to  Comment,  Opportunity  for 
Public  Hearing 

Any  person  who  desires  to  comaient 
on  this  intended  action  or  request  a 
public  hearing  may  do  so  by  writing  to 
tiie  coatact  person  listed  above. 
Comments  must  be  received  on  or 
before  December  5, 1985. 

A  public  hearing  will  be  held  if  (and 
only  if)  a  request  for  a  public  hearing  is 
received  at  the  EPA  ofHce  listed  above 
by  December  5, 1985.  The  purpose  of 
such  a  hearing  would  be  to  take 
testimony  as  to  whether  the  reduction  in 
expenditures  for  the  KNREPC  ak 
program  is  or  is  not  attributable  to  a 
non-selective  reduction  in  expenditures 


in  the  programa  of  all  Kentucky 
executive  branch  ageivciea. 

It  is  suggested  that  anyone  wishing  to 
verify  whether  the  public  hearing  is  to 
be  held  should  call  the  EPA  office  listed 
above.  A  shorter  notice  period  is  being 
en4>loyed  for  this  action  (the  vsual 
period  is  45  days)  so  the  State  will  be 
aware  of  EPA's  final  decisions  on  the 
reduction  and  the  deviations  as  soon  as 
possible. 

Dated  October  21. 1986 
Jack  E.  Ravaa. 

Regional  Adminhtrator. 

(FR  Doc.  85-26357  Filed  11-4-85;  8:45  am] 

MLUNQ  COOC  MSCMO-M 

[SW-FRL-2918-6] 

Procedure  for  Planning  end 
Implementing  Off-Site  Responee 
Actlone 

AOBNCV.  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  EPA  is  requesting  comments 
on  an  interim  policy  the  Agency  has 
adopted  for  managing  hazardoos 
substances  frcHn  actions  taken  under  the 
Comprehensive  Enviromnental 
Response,  Compensation  and  liability 
Act  of  1980  (CERCLA  or  "Superfund^  ot 
section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  This  document  establishes 
EPA's  policy  for  the  consideration  of 
treatment  in  connection  with  a  response 
action  whenever  feasible.  It  also 
establishes  criteria  for  selecting  any  off- 
site  storage,  treatment  of  disposal 
facility  which  may  be  necessary  in 
connection  with  a  CSICLA  or  RCRA 
7003  action. 

DATC8:  Comments  on  this  notice  should 
be  submitted  by  Janutiry  fl,  1988. 
ADDRESSES:  Send  Comments  to— Office 
of  Waste  Programs  Enforcement,  US. 
Environmental  Protection  Agency, 
Sylvia  Lowrance,  WH-527, 401  M.  St. 
SW.  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT. 

Sylvia  Lowrance,  (202)  382-4811. 
SUrrLEMENTARV  MRMMttATMN: 
I.  Background 
U.  Text  of  Procedures 

I.  Background 

This  notice  solicits  comments  on  an 
interim  policy  adopted  by  the  U.S. 
Enviromnental  Protection  Agency  (EPA), 
which  governs  the  selection  of  a  facility 
for  any  off-site  storage,  treatment  of   - 
disposal  of  hazardous  substances  which 
may  be  necessaiy  in  connection  with  a 
response  action  under  the 


Compr^ensive  Emnranmental 
Response.  Compensation  and  iiriiiUty 
Act  of  1980  (CSRCLA  or  "Superfund"k 
or  section  7(X)3  of  the  Resource 
Conservation  and  Recovery  Act 
(RCXA).  The  poUcy  also  establishes 
Agency  poticy  on  consideration  of 
treatment  in  connection  with  CERCXA 
actions. 

Section  104  of  CERCLA  aotfaorizes  die 
use  of  the  Superfund  for  response 
whenever  mere  is  a  release  or  a 
substantial  threat  of  a  release  of  any 
hazardous  substance  into  the 
environment  or  vdben  diere  is  a  release 
or  substantial  threat  <A  release  into  the 
environment  of  any  poUntant  or 
contaminant  vrhich  may  present  an 
imminent  and  substantial  endangennent 
to  public  health  or  welfare.  Action  taken 
pursuant  to  this  section  most  be 
consistent  with  die  National 
Contingency  Plan  (NCP)  (40  CFR  300)  to 
the  extent  practicable.  Section  106  of 
CERCLA  aothoriaes  dw  Presadent  to 
secure  appropriate  relief  when  diere 
may  be  an  imminent  and  substantial 
endangerment  to  ptdibc  health,  welfare 
or  die  environment  because  of  an  actual 
or  threatened  release  of  a  hazardous 
substance.  Section  7003  of  RCRA 
authorizes  the  EPA  Administrator  to 
secure  appropriate  relief  whenever  the 
handling,  storage,  treatmoit. 
transportation  or  dtspnewl  of  any 
hazardoos  waste  may  present  an 
imminent  and  sabstantial  endangerment 
to  public  health  or  the  environment 
When  Superfund  financed  response 
actions  are  taken  by  the  government 
under  section  104  of  CERCLA.  ot  actions 
are  taken  by  private  parties  under 
section  108  of  CERCLA  or  Section  7003 
of  RCRA,  soch  actions  often  involve 
transport  ci  hazardous  substances  off- 
site  to  a  &c3ity  regulated  under  Snbtide 
C  of  RCRA. 

The  maior  purpose  of  this  policy  is  to 
provide  guidance  on  management  of 
hazardom  sobstwices  m  coraiection 
with  these  actions. 

n.  Text  of  Procedures 

Memorandum 

Subject:  Procedures  for  Planning  and 

Implementing  Off-site  Reqxmse 

Actions. 
Prom:  Jack  W.  McGraw  /s/  N4ay  S,  1965. 

Acting  Assistant  Aiiministrator. 
To:  Regional  Administrators,  Re^on  I- 

X. 

This  memorandum  addresses 
procedures  that  must  be  observed  when 
a  response  action  involvrag  off-site 
storage,  treatment  or  disposal  of 
hazardous  substances  is  selected  under 
the  Comprehensive  Environmental 
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Response.  Cbmpensation  and  Liability 
Act  of  1960  (CERCLA),  and  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  It  prohibits  use  of  a  RCRA 
facility  for  off-site  management  of 
Superfund  haxardous  substances  if  it 
has  significant  RCRA  violations  '  or 
other  environmental  conditions  that 
affect  the  satisfactory  operation  of  the 
facility.  It  also  addresses  requirements 
for  analyzing  and  selecting  response 
actions  that  involve  permanent  methods 
of  managing  hazardous  substances. 

In  November  of  1964.  amendments  to 
the  Resource  Conservation  and 
Recovery  Act  were  enacted.  These 
amendments  impose  new  requirements 
for  the  safe  management  of  hazardous 
wastes.  In  the  case  of  land  disposal 
facilities,  the  amendments  require  that 
certain  types  of  units  (new,  replacement 
and  lateral  extensions)  be  double  lined 
by  May  9. 1985.  The  amendments 
impose  technical  requirements  to  ensure 
that  when  land  disposal  facilities  are 
used  they  are  used  safely. 

EPA  intends  to  follow  the  direction 
established  by  Congress  in  the  RCRA 
amendments  when  undertaking  on-site 
response  actions  and  when  response 
actions  involve  off-site  management  of 
hazardous  substances.  This 
memorandum  details  how  the  Agency 
plans  to  achieve  these  goals. 

Section  I  of  this  memorandum 
discusses  background  issues.  Section  n 
A  discusses  the  need  to  consider 
treatment,  recycling  and  reuse  before 
off-site  land  disposal  is  used.  Section  II 
B  details  procedures  that  must  be 
followed  in  selecting  any  off-site  facility 
for  management  of  hazairdous 
substances.  This  section  also  discusses 
the  criteria  to  be  used  in  making  the 
selection.  For  facilities  in  assessment 
monitoring,  this  part  states  that 
conditions  which  lead  to  and  result  from 
being  in  assessment  monitoring  may 
constitute  conditions  that  render  the 
facility  unsuitable  for  disposal  of 
hazardous  substances.  Therefore,  when 
a  facility  is  in  assessment  the 
conditions  which  lead  to  the  required 
assessment,  and  any  monitoring  diata. 


'  A  significant  violation  indude*  a  Claaa  I 
vlolaik>n  at  defined  by  the  RCRA  Enfbrcemml 
Reaponae  Policy  (December  21. 1984).  TUf  policy 
debies  a  Claaa  I  violation  a«  a  violation  that  reaolts 
in  a  teieaae  or  a  •eriou*  threat  of  releaie  of 
hazardoua  wai te  into  the  environment,  or  involves 
the  failure  to  aaaure  that  ground  water  will  be 
prolectad.  that  proper  closure  and  poat  closure 
activities  will  bie  undertakea  or  that  hazardous 
wastes  will  be  destined  for  and  delivered  lo  RCRA 
permitted  or  interim  status  facilities.  The  policy 
containa  a  list  of  examples  of  violations  which  are 
Clasa  I  violations.  Regions  should  recognize  that 
violations  other  than  Class  I  violations  may  be 
significant  for  purposes  of  these  procedures, 
depending  on  the  situation  at  the  facibty. 


must  be  evaluated  to  determine  if  the 
facility  poses  such  conditions.  If  so,  the 
facility  may  not  be  used  unless  the 
owner  or  operator  commits  to  correct 
the  problems  and  the  unit  to  be  used  for 
disposal  poses  no  problems. 

Section  in  discusses  RCRA  manifest 
requirements.  Section  IV  discusses  PCB 
disposal  requirements.  Finally,  section  V 
details  how  this  policy  will  be 
implemented.  Attachment  A  is  a  chart 
summarizing  the  policy  on  use  of  off-site 
RCRA  facilities.  This  chart  should  be 
used  in  conjunction  with  the  policy 
document,  not  in  lieu  of  it 

These  procedures  are  applicable  to  all 
response  and  enforcement  actions  taken 
pursuant  to  CERCLA  and  Section  7003 
of  RCRA. 

This  memorandiun  replaces  guidance 
entitled  "Requirements  for  Selecting  an 
Off-Site  Option  in  a  Superfund  Response 
Action",  dated  January  28, 1983.  This 
poUcy  is  an  interim  one  that  the  Agency 
intends  to  publish  as  a  notice  in  the 
Federal  Register  in  order  to  receive 
public  comment  on  its  provisions.  After 
reviewing  these  comments  EPA  will 
determine  whether  revisions  are 
necessary. 

These  revisions  strengthen  previous 
requirements  in  several  ways: 

•  Coverage — This  memorandimi 
extends  requirements  to  enforcement 
actions  under  section  106  of  CERCLA 
and  S  7003  of  RCRA.  and  expands 
reqtiirements  for  removal  actions. 

•  Use  of  Treatment — These 
procedures  require  consideration  of 
treatment  recycling  or  reuse  for  all 
response  and  enforcement  actions,  to 
foster  the  use  of  more  permanent 
solutions,  and,  in  the  case  of  remedial 
actions,  where  cost-effective.  The 
Agency  is  not  certain  whether  sufficient 
capacity  is  available  at  this  time  to  use 
treatment  in  all  cases  where  it  is  ' 
feasible.  As  more  information  on 
capacity  becomes  available,  the  Agency 
will  re-examine  requirements  for 
treatment  to  determine  whether  they 
can  be  strengthened.  The  previous 
procediu%s  did  not  address  use  of 
treatment. 

•  Requirements  for  a  Treatment. 
Storage  or  Disposal  Facility — Previous 
guidance  required  inspection  within  12 
months  before  contract  award  for 
storage,  treatment  or  disposal.  The 
revisions  require  inspection  within  six 
months  of  actual  storage,  treatment  or 
disposal.  It  also  stated  that  if  a  facility 
had  deficiencies  that  resulted  in 
unsoimd  treatment,  storage  or  disposal 
practices  it  should  not  be  used.  The 
guidance  also  required  RCRA  violations 
that  adversely  affected  facility 
performance  to  be  corrected  prior  to 


contract  awaitl.  Under  the  revisions,  a 
facility  that  has  significant  RCRA 
violations  or  other  environmental 
conditions  that  affect  its  satisfactory 
operation  may  not  be  used  unless 
certain  conditions  are  met.  First  there 
must  be  a  compliance  agreement  in 
place  to  correct  all  deficiencies  at  the 
facility;  second,  the  unit  that  is  used 
must  not  cause  or  contribute  to 
signiKcant  problems  at  the  facility.  This 
provision  recognizes  that  in  some 
situations  it  is  infeasible  to  complete 
correction  of  all  violations  prior  to  using 
a  facility  (for  example,  it  may  take 
several  years  before  pumping  and- 
treating  of  grotmdwater  is  completed) 
and  that  there  may  be  a  unit  at  such  a 
facility  that  is  sound. 

•  Land  Disposal  Facilities — The  1984 
RCRA  amendments  impose  new 
requirements  on  land  disposal  facilities. 
When  use  of  such  facilities  is 
contemplated,  the  policy  requires  that 
the  facility  meet  these  minimum 
technical  requirements. 

L  Background 

Facilities  that  are  not  in  compliance 
with  RCRA  requirements  may  be 
unacceptable  to  use  for  treatment, 
storage  or  disposal  of  hazardous 
substances  from  response  actions. 
Facilities  used  for  management  of 
substances  In  connection  with  response 
actions  should  not  pose  a  significant 
threat  to  public  health,  welfare,  or  the 
environment 

CERCLA  contains  two  references  to 
off-site  management  of  hazardous 
substances.  First.  CERCLA  section 
104(c)  requires,  as  a  condition  of  Fund- 
financed  remedial  response,  that  the 
State  assures  the  availabiUty  of  an 
acceptable  facility  in  compliance  with 
the  requirements  of  Subtitle  C  of  RCRA 
for  any  off-site  management  of 
hazardous  substances.  Second,  where 
remedial  measures  include  off-site 
storage,  treatment,  destruction  or  secure 
disposition,  the  statute  also  requires 
such  measures  to  be  more  cost-effective 
than  other  remedial  measures,  create 
new  disposal  capacity  in  compliance 
with  Subtitie  C  of  RCRA  or  be  necessary 
to  protect  public  health,  welfare  or  the 
environment  from  a  present  or  potential 
risk  which  may  be  created  by  further 
exposure  to  substances.  Section 
300.65(b)(6)  of  the  National  Contingency 
Plan  (40  CFR  300)  states  that  when  off- 
site  action  is  taken  in  connection  with  a 
removal  action  the  facility  used  for  off- 
site  management  must  be  in  compliance 
with  Subtitle  C  of  RCRA.  This 
memorandum  establishes  procedure.s  for 
implementing  these  CERCLA  and  NCP 
previsions. 
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-  These  procedures  apply  to  «U 
removal,  remedial,  and  enforcement 
actions  taken  pursuant  to  CERCLA  and 
section  7t)03  of  RCRA.  ^y  other  parties 
undertaking  cleanvp  onder  oAer 
authorities  are  urged  to  oonq>ly  with 
these  procedores.  In  the  case  ot 
Superfund-financed  renaoval  actions  or 
enforcement  actions  taken  as  a  removal 
action  in  response  to  an  immediate  and 
significant  threat,  compliance  with  these 
procedures  is  mandatory  unless  the  On- 
Scene  Coordinator  (OSC)  determines 
that  the  exigencies  of  the  situation 
require  off-site  treatment,  storage  or 
disposal  without  following  the 
requirements.  This  exception  may  be 
used  in  cases  where  the  OSC  believes 
that  the  immediacy  of  the  threat  posed 
by  the  substances  makes  it  imperative 
to  remove  the  substances  and  there  is 
insufTicient  time  to  observe  these 
procedures  without  endangering  public 
health,  welfare  or  the  environment.  In 
such  cases,  the  OSC  should  consider,  to 
the  extent  possible,  temporary  solutions 
(e.g..  interim  storage)  in  order  that  the 
feasibility  of  using  treatment  can  be 
evaluated  prior  to  a  decision  to  use  land 
disposal.  Also,  in  such  cases,  the  OSC 
must  provide  a  written  expianatioa  df 
his  decision  to  the  Regional 
Administrator.  This  explanation  should 
be  provided  within  60  days  of  taking  tfie 
action.  In  Regions  in  which  authority  to 
make  removal  decisions  has  not  been 
fully  delegated  by  the  Regional 
Administrator,  the  decisions  discussed 
above  must  be  made  by  the  Regional 
official  that  is  delegated  removal 
decision  making  authority. 

n.  Procsdoies  for  Setectii^  Hazardous 
Waste  Management  Facilities 

This  section  discusses  in  detail  the 
requirements  Regions  must  follow  in 
assessing  and  selecting  an  off-site 
RCRA  facility  for  management  of 
Superfund  hazardous  substances.  Part  A 
requires  consideration  of  treatment, 
recycling  or  reuse  for  on-site  and  off-site 
actions  in  order  to  foster  the  use  of  more 
permanent  methods  of  managing 
hazardous  substances.  These  policies 
are  consistent  with  directions  taken  by 
Congress  in  the  1984  amendments  to  the 
Resource  Conservation  and  Recovery 
Act.  Furthermore.  Part  B  of  this  section 
establishes  procedures  Regions  must  use 
in  selecting  an  off-site  RCRA  facility  for 
management  of  hazardous  substances. 
Where  off-site  land  disposal  must  be 
used,  this  Part  requires  that  disposal 
facilities  be  in  compliance  with  the 
applicable  teduncal  requirements  of 
RCRA. 


A.  Treatmettt 

It  is  EPA's  pdicy  to  pursue  response 
actions  that  use  treatment,  reuse  or 
recycling  over  land  disposal  to  the 
greatest  extent  practicable,  consistent 
with  CERCLA  requirementa  for  cost- 
effective  remedial  actions.  EPA  requires 
that  such  alternatives  be  considered  for 
all  Fund-financed  and  private  party 
removal  and  remedial  actions.  For  Fund- 
financed  removals  or  enforced  actions 
in  response  to  immediate  and  significant 
threats,  treatment,  reuse  or  recycling 
must  be  considered,  unless  the  OSC 
determines  that  treatment,  reuse  or 
recycling  methods  are  not  reasonably 
available  considering  the  exigencies  of 
the  situation,  or  they  pose  a  significant 
environmental  hazard. 

When  developing  remedial 
alternatives,  treatment  reuse  or 
recycling  must  be  considered  Such 
alternatives  should  not  be  screened  out 
on  the  basis  of  cost  alone.  Section 
300.68(h)(l]  of  the  NCP  allows  rejection 
of  alternatives  during  the  screening 
stage  based  on  cost,  only  when  the  cost 
of  the  alternative  far  exceeds  the  cost  of 
others  (e.g.,  by  an  order  of  magnitude) 
and  does  not  provide  substantially 
greater  public  health  and  environmental 
benefits. 

Detailed  analysis  of  these  alternatives 
should  include  consideration  of  long- 
term  effectiveness  of  treatment  and 
comparative  long  and  short  term  costs 
of  treament  as  compared  to  other 
remedial  alternatives.  Finally,  when 
recommending  and  selecting  the 
appropriate  remedial  action,  treatmeat, 
reuse  or  recycling  may  be  found  more 
protective  of  pubUc  health  and  the 
environment  than  land  disposal.  Such 
alternatives  may  be  recommended  as 
the  appropriate  remedial  action  where 
the  detailed  analysis  of  alternatives 
shows  that  the  alternative  is  more  cost- 
effective  than  others  in  minimizing  the 
damage  to  public  health,  welfare  or  the 
environment.  During  the  next  six 
months,  EPA  will  be  developing 
additional  guidelines  for  evaluating  the 
comparative  long-term  costs  of 
treatment  and  land  disposal. 

At  this  time,  the  Agency  does  not 
know  the  current  and  projected 
treatment  capacity  available,  nor  the 
needs  or  capacity  that  will  be  required 
for  Superfund  actions  in  the  future.  Over 
the  next  several  month*,  the  Agency 
plans  to  undertake  a  study  of  available 
treatment  and  interim  storage  capacity 
and  needs.  Once  completed,  this  anaysia 
will  provide  information  on  treatment 
faciHties  currently  operating  for  Regions 
to  use.  Additional  information  on 
capacity  will  be  provided  at  a  later  date 
through  a  more  comprehensive  capacity 


suivey  being  undertaken  in  support  of 
the  implementation  of  the  19M  RQIA 

amendments. 

B.  Requirements  for  SelecUng  Storage, 
Treatment  or  Disposal  Facilities. 

Selection  of  an  appropriate  facility  for 
off-site  management  of  hazardous 
substances  requires  that  a  judgment  be 
made  as  to  the  overall  acceptability  of 
the  facility  to  receive  the  substances 
and  the  acceptability  of  the  unit  that 
will  receive  the  hazarous  substances.  In 
making  this  judgment  the  following 
steps  must  be  observed: 

1.  The  owner  or  operator  erf  any 
hazardous  waste  management  facility 
under  consideration  for  off-site  storage, 
treatmsit  or  actions  under  CERCLA  or 
section  7003  of  RCRA  must  have  an 
applicable  RCRA  permit  or  interim 
statu*.* 

2.  A  RCRA  compliance  inspection 
must  be  performed  at  any  hazardous 
waste  management  faciHty  before  it  can 
receive  hazardous  substances  from  a 
response  action.  This  inspection  must 
assess  whether  there  are  any  significant 
violations  or  other  environmental 
conditions  that  affect  the  satisfactory 
operation  of  the  facility.  The  RCRA 
compliance  inspection  must  have  taken 
place  not  more  than  six  months  prior  to 
the  storage,  treatment  or  disposal  of  the 
hazardous  substances  from  a  response 
action.  If  the  inspection  has  not  taken 
place  or  is  not  scheduled.  REM/FTT 
contractor  personnel  may  conduct  the 
inspection  under  the  direction  of  die 
Deputy  Project  Officer,  working  in 
cooperation  with  RCRA  Region 
personnel.  If  Regions  use  contractor 
personnel,  die  Region  should  ensure  that 
such  personnel  are  adequately  trained 
to  conduct  inspections.  Further  guidance 
on  conducting  inspections  when  a 
facility  is  being  considered  for 
management  of  hazardous  substances 
will  be  issued  in  the  near  future.  The  FY 
85  and  FY  88  RCRA  Implementation 


'  Both  pefsito  «ad  taterin  sMm  appiir  to  ipactfc 
wastes  and  tpedfic  •tora*e.  (reatmant  or  fiiuMwiil 
processes.  The  RemedUI  Pro)ect  Manager  (RPM]  or 
OSC  imn<  (ktaiiulue  that  Ote  facikty's  permit  or 
intehn  statu  fcrfcwtM  tiia  wute*  (hat  «*a«M  ba 
transported  to  the  fadllty  and  the  typaaf  praoeaa 
for  which  wastes  are  twioB  taken  to  Iha  fadli^. 
Because  of  these  concenia.  R  Is  Invortanl  that 
lacimj  selection  oe  cooroniatBfl  wMi  kCKA 
personnel.  II— aiau  aol  al  CDKLA  iitsliia  m 
are  haxardous  waataa  ander  SOIA.  TInrafara.  M  ii 
possible  that  a  particular  permit  may  not  cover  a 
hazardous  substance  that  may  be  taken  to  the 
RCRA  facility  if  it  is  not  a  hazankms  waste. 
Moreover,  in  sobc  sitaations  a  hstartoas  ■■balainju 
uoder  CEKCLA  nay  trincr  (ttqraaat  requiraiMats 
under  other  laws  (for  gvj»»pl«  PCBe  and  soaia 
radioactive  substances].  In  such  cases  the 
appHcable  requirmaals  of  these  other  laws  molt  lit 
observed. 


Plans  ettablish  compliance  monitoring 
and  enforcement  targets.  For  FY  85  the 
guidance  requires  Comprehensive 
Ground  Water  Monitoring  Evaluations 
(CGMEs)  at  one  third  of  the  ground 
water  monitoring  facilities.  Top 
priorities  for  this  type  of  inspection  are 
all  fadbties  receiving  wastes  form 
Superfund  sites. 

In  States  with  Phase  I  or  n  interim 
authorization  or  final  authorization,  the  - 
inspection  should  be  conducted  in 
accordance  with  State  regulations  or 
permit  conditions.  EPA  Regions  should 
always  involve  States  when  undertaking 
an  inspection  at  a  RCRA  facility  that  is 
likely  to  accept  Superfund  wastes. 

Regions  must  use  the  results  from  the 
inspection,  along  with  other  information, 
to  determine  whether  the  facility  is  an 
acceptable  one. 

3.  It  is  EPA's  poUcy  to  minimize  the 
use  of  land  disposal  in  accordance  with 
the  direction  taken  by  Congress  in 
amending  RCRA.  Where  land  disposal  is 
used,  these  amendments  establish  new 
technical  standards  for  land  disposal 
fadhties.  New  disposal  units,  lateral 
expansions  and  replacement  units 
(defined  as  of  November  8, 1984)  of 
Interim  status  landfills  and  surface 
impoundments  must  have  at  least  two 
liners  and  a  leachate  detection, 
collection  and  removal  system  above  (in 
the  case  of  landfills]  and  between  the 
liners,  if  they  receive  wastes  after  May 
8, 1985.  All  Fund-financed  and  enforced 
response  actions  (removal  and  remedial) 
involving  the  off-site  disposal  of 
hazardous  substances  must  involve  use 
of  disposal  facilities  that  are  in 
compliance  with  applicable  RCRA 
minimum  technical  requirements.  This 
means  that  units  first  receiving  wastes 
after  November  8, 1984  cannot  receive 
wastes  after  May  8, 1985  if  not  double 
.  lined.  The  RCRA  statute  does  allow 
continued  use  of  existing  units  after  that 
date.  In  considering  whether  to  use  an 
existing  unit  that  does  not  meet  the 
double  liner  requirements,  the  Agency 
will  consider  the  toxicity,  persistence 
and  mobility  of  the  hazardous 
substances  and  the  need  to  segregate 
these  substances  from  others.  Such  a 
unit  can  be  used  only  if  it  is  shown  to 
adequately  protect  public  health  and  the 
environment. 

CERCLA  hazardous  substances  which 
are  not  hazardous  wastes  under  RCRA 
may,  in  some  circimistances,  be 
disposed  of  in  other  legal  units.  In  such 
cases,  disposal  should  take  place  in 
accordance  with  other  legal 
requirements.  Hazardous  substances 
which  are  not  hazardous  wastes  may  be 
taken  to  a  RCRA  unit  under  the  terms 
outlined  in  the  preceding  paragraph,  or 
to  a  unit  legal  under  other  statutory 


provisions  (for  example,  PCBs  may  be 
disposed  of  in  a  TSCA  approved 
disposal  facility  and  radioactive 
materials  in  a  radioactive  materials 
disposal  facility).  This  disposal  must  be 
consistent  with  section  104(c)(3)  of 
CERCLA,  when  applicable. 

4.  Interim  status  land  disposal 
facilities  under  consideration  for  off- 
sited  disposal  must  have  adequate 
ground  water  monitoring  data  to  assess 
whether  the  facility  poses  a  threat  to 
ground  water.*  Due  to  the  lack  of 
compliance  with  RCRA  ground  water 
requirements,  available  data  may  not  be 
adequate  to  assess  the  facility. 
Moreover,  lack  of  evidence  of 
contamination  from  the  monitoring  data 
does  not  necessarily  mean  the  facility  is 
secure.  The  monitoring  data  may  be 
faulty.  In  addition,  there  may  be  other 
problems  at  the  facility  such  as  air 
emissions  or  surface  run-off.  Where 
doubt  exists  concerning  the 
acceptability  of  a  facility,  an  on-site 
inspection  should  be  undertaken  to 
specifically  address  these  concerns. 
Where  possible,  this  on-site  inspection 
should  be  part  of  the  required  RCRA 
compliance  inspection. 

5.  Using  information  gathered  fit)m  the 
compliance  inspection,  other  data 
sources  (e.g.,  RCRA  facility  permit  data), 
any  other  facility  visits  and  all  other 
relevant  information,  Regional  Offices 
must  evaluate  and  make  a  judgment  on 
the  acceptability  of  using  the  facility  for 
storage,  treatment  or  dispoal  of 
hazardous  substances.  For  the  facility  as 
a  whole,  this  evaluation  should  consider 
whether  there  are  any  RCRA  violations 
or  other  environmental  conditions  *  at 
the  facihty  which  affect  its  satisfactory 
operation:  This  evaluation  should 
include  consideration  of  facility 
operations  as  well  as  whether  there  are 
physical  conditions  at  the  facility  that 
pose  a  significant  threat  to  public  health, 
welfare  or  the  environment.  For 
facilities  in  assessment  monitoring,  the 
conditions  which  lead  to  required 
assessemnt  monitoring,  as  well  as 
resulting  monitoring  data,  must  be 
evaluated.  The  evaluation  also  should 


'All  remaining  land  dicpotal  permit  applications 
will  be  requested  in  FY  1905.  Theae  applications 
contain  summaries  of  ground  water  monitoring  data 
obtained  during  the  inlenm  status  period,  and  are 
required  to  identify  any  plume  contamination. 

'It  Is  recognized  (hat  the  RCRA  regulations  may 
not  at  this  time  cover  all  environmental  conditions 
at  the  facility.  Regional  ofTices  may  consider  other 
environmental  factors  at  the  facility  under 
consideration  including  other  State  and/or  Federal 
environmental  laws.  If  a  facibty  la  in  assessment 
moniioring.  the  conditions  which  lead  to  assessment 
monitoring  may  constitute  environmental  conditions 
thai  adversely  affect  facility  operations.  In  such 
cases.  Regions  should  assess  the  conditions  at  the 
facility  prior  to  using  the  facility  for  Superfund 
purposes. 


consider  the  nature  and  quantity  of  the 
substances  and  whether  it  is  feasible  to 
treat  the  substances  prior  to  land 
disposal  to  mitigate  any  adverse  effects. 

No  Superfund  hazardous  substances 
shall  be  taken  offsite  to  a  RCRA  facility 
if  the  Region  determines  that  the  facnlity 
has  significant  RCRA  violations  or  other 
environmental  conditions  that  affect  the 
satisfactory  operation  of  the  facility, 
unless  both  of  the  following  conditions 
are  met: 

(1)  The  owner  or  operator  must 
commit,  through  an  enforceable 
agreement  (i.e^  consent  order  or  decree], 
to  correct  the  problem.  The  agreement 
must  be  signed  before  the  facihty  may 
receive  the  hazardous  substances.  In 
addition,  the  Regional  Administrator 
must  determine  that  the  agreement  is 
likely  to  result  in  correction  of  the 
problem  and  the  owner  or  operator  of 
the  facility  is  capable  of  compliance 
with  the  terms  of  the  agreement:  and 

(2)  Disposal  only  occurs  within  the 
facility  at  a  new  or  existing  unit  that  is 
in  comphance  with  RCRA  requirements. 
The  new  or  existing  unit  must  not 
contribute  in  any  significant  way  to 
adverse  conditions  at  the  facility. 

in.  Manifest  Requirements 

If  an  off-site  option  is  chosen,  a 
manifest  for  the  transportation  of  the 
hazardous  waste  must  be  obtained.  The 
manifest  must  be  in  coo^iliance  with 
RCRA  for  the  transportation  of 
hazardous  wastes.  The  manifest  must  be 
a  Uniform  Hazardous  Waste  Manifest  in 
compliance  with  requirements  in  40  CFR 
282  (see  49  FR  10490.  March  20, 1984). 
The  lead  agency  or  other  party 
imdertaking  the  cleanup  must  ensure 
that  the  transporter  properly  notifies. 
Where  the  lead  agency  allows 
contractors  to  fill  out  the  manifest,  the 
agency  should  ensure  that  the  manifest 
is  properly  filed. 

IV.  PCB  Disposal  Requirements 

Requirements  for  the  disposal  of  PCBs 
are  established  in  40  CFR  761.60. 
Generally,  these  regulations  require  that 
whenever  disposal  of  PCBs  are 
undertaken,  they  must  be  incinerated, 
unless  the  concentrations  are  less  than 
50  ppm.  If  the  concentrations  are 
between  50  and  500  ppm.  the  rule 
provides  for  certain  exceptions  that 
provide  alternatives  to  the  incineration 
requirements.  The  principal  alternative 
is  disposal  in  an  EPA  approved  landfill 
for  PCBs.  Landfills  used  for  PCB 
disposal  must  be  inspected  within  six 
months  prior  to  disposal.  Regions  must 
determine  the  acceptability  of  the 
facility  based  on  the  same  criteria  used 
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to  evafaMte  RCRA  facilities  in  Sectten 
II.B.5. 

V.  fanptementalion 

Beguuiiag  November  6, 1985  ail 
RecondLs  of  Oecisioo  (RODs)  and 
Eiiforoement  Decision  DocomeiUa 
(EDOs)  for  Superfund-iead  and 
enforcement  lead  actions,  respectively, 
must  iBclude  a  diacuaaioa  of  coo^aace 
with  these  procedures  for  alternatives 
involvixig  off-site  management  of 
Superfund  hazardous  substances  at 
RCRA  facilitiea.  Decision  documents  for 
removal  actions  also  yho^Ud  inclade 
discussion  of  oompliance  with  these 
procedures.  It  is  recognized  that  actual 
off-site  facility  information  will  not  be 
available  at  the  ROD  stage.  However, 
the  RI  and  FS  should  use  actual  olf-aite 
fadilties  in  costing  remedial 
alternatives,  in  order  to  have  cost 
figures  that  are  as  accurate  as  possibla. 
It  is  recognized  that  additional  facilities 
are  likely  to  be  considered  during  the 
bidding  process.  Any  facility  ultimately 
selected  for  disposal,  treatment  or 
storage  must  meet  the  requirements  of 
this  poHcy. 

Provisions  requiring  compliance  with 
these  procedures  must  be  included  in 
any  contracts  for  response,  cooperative 
agreements  with  States  undertaking 
Superfund  response  and  all  enforcement 
agreements.  For  ongoing  projects,  these 
provisroiw  will  be  imi^ernented  a» 
follows: 

RI/FS:  The  Regions  shall  immediately 
notify  Agency  contractors  and  States 
that  (1)  alternatives  for  off-site 
management  of  wastes  must  be 
evaluated  pursuant  to  the  provisions  of 
this  p«Hcy,  and  (2)  consistent  with  the 
policy  on  other  environmental  laws, 
treatment  alternatives  should  not  t>e 
dropped  during  the  screening  stage. 

RI3t  The  Regions  shall  immediately 
notify  AgeiMry  contractors,  the  States, 
and  the  U.S.  Army  Corps  of  Engineers 
that  all  remedies  that  indude  off -site 
disposal  of  hazardoiM  substances  must 
comply  with  the  provisions  of  this  poUcy 
pertaining  to  selection  of  an  acceptable 
off-site  facility. 

RA:  The  Regions  shall  immediately 
assess  the  compliance  status  of  land 
disposal  facihties  receiving  hazardous 
wastes  from  ongoing  projects.  For  a 
facility  not  in  compliance,  the  Region 
should  take  immediate  steps  to  l^ing  the 
facility  into  compliance  with  the  policy. 

Enforcement:  Actions  currently  under 
negotiation  and  all  future  actions  must 
comply  with  these  procedures.  Existing 
agreements  need  not  be  amended. 
However.  EPA  reserves  the  right  to 
apply  these  pnxsdares  to  existing 
agreements,  to  the  exteat  it  is  consistent 
with  the  release  and  reopener  clauses  in 


the  acttkaent  agresownt  (Sae  t)w 
iMerm  CERCIA  SetUement  Policy .  Part 
VII;  Thomas,  Price,  Habicbt,  December 
5. 1964). 

If  the  responae  action  is  {miceeding 
under  a  Federal-kad,  the  Regioas  should 
work  with  the  Corps  of  Engineers  or 
EPA  Cootncts  Ofiioer  to  negotiate  a 
contracts  modificatiao  to  an  existk^ 
contract  if  necessary.  If  the  re^Mxise 
action  is  proceeding  under  a  State-lead, 
the  Regions  should  amend  the 
cooperative  agreenwnt  Exceptions  for 
existix^  contracts  and  cooperative 
agreements  may  be  allowed  on  a  case- 
by-case  basis  by  tha  appropriate 
Headquarters  Office  Director. 

All  Regions  most  adopt  procedures  to 
implement  and  continually  monitor 
Kwipliance  with  these  reqaremcnts. 
The  procedores  must  inclnde 
desagnation  of  a  management  official 
who  is  respcnslbie  £or  providing 
information  on  RCRA  facilities  in  die 
Region  to  other  Regions.  It  is  the 
responsibility  of  tiie  Region  in  which  the 
RCRA  off-site  facility  is  located  to 
assess  the  acceptability  of  the  facility  in 
consultation  with  the  Region  planning  to 
ship  wastes  to  the  facility.  The  names  of 
these  officials  should  be  provided  to  the 
Office  of  Waste  Programs  Enforcement 
by  May  21. 1S8S.  Hiese  names  will  then 
be  forwarded  to  all  Regions.  If  ytn  have 
any  questions  cooconiag  these 
procedures,  please  contact  Sylvia  K. 
Lowrance  (FTS  382-4812). 

Dated  October  7.  IMS. 
I.W.McGfBW, 

Acting  Assistant  Administrator. 
(FR  Doc.  85-28355  Filed  11-4-65;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  85-976] 

Financial  Raport  tor  WlwNy  Ownad 
Service  Corporations 

October  31. 1985. 

agency:  Federal  Home  Loan  Baak 

Board. 

ACnON:  Notice. 

SUMMARY:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  request  for  reinstatement  of 
its  information  collection,  "Financial 
Report  for  Wholly  Owned  Service 
Corporations,"  to  die  Office  of 
Management  and  Budget  fm  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  {44  U.S.C.  Chapter  35). 

Comments:  Comments  on  ^e 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 


notioe  in  tfie  Federal  Re^atei. 

Comments  regait&ig  the  paperworic- 
burden  aspects  of  thie  request  sho^  be 
directed  far.  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regaletoiy  Affairs,  Washington.  D.C. 
20608.  Attention:  Desk  Officer  for  Ae 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
coiwiaei'itars  sending  copies  of  their 
rmaiueirts  to  ibe  Board. 

Requests  fior  copies  of  the  proposed 
informatian  ooUectian  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section.  Office  of  Secretariat  Federal 
Hone  Loaa  Bank  Boeiti  1700  G  Street 
NW^  Washington.  D.C.  20552.  Phone 
202-377-6083. 

FOR  HUnNDI  MKMMA-nON  CONTACT: 
Ruker  ^yne.  Office  of  Examinations 
and  Supervision.  Tei^>hone:  (20Z)  377- 
6486. 

ay  the  Federal  Hone  Loan  Bank  DuaiiL 
JeffScDnyers, 
Secretary. 
[FR  Doc  85-28951  Filed  11-4-aS:  8:45  aa^ 


Sactirtty  Trust  Savings  &  Loan 
Asaodaflon,  Oak  Rklge,  TN; 
Appointnaant  of  Receivar 

Notice  is  hereby  given  that  pursuant 
to  the  antiiority  contained  in  section 
40e(c)(l)(B)  of  the  National  Housing  Act. 
as  amended,  12,  U.S.C.  1729(c)(1)(B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federaf 
Savings  and  Loan  Insnrance 
Corporatiofl  as  sole  receiver  for  Security 
Trast  Savings  and  Loan  Association, 
Oak  Ridge,  Tennessee  on  October  25, 
1985. 

Dated:  October  31. 1985. 
fsffScoayan. 
Secretary. 

[FR  Doc.  86-26350  Filed  11-4-8S:  B.-4S  am) 
BiujNG  coos  tn»-n-m 


FEDERAL  MARITIME  COMMlSStON 

ControUad  Carriers;  Under  ttw 
Shipping  Act  of  1964 

agency:  Federal  Maritime  Commission. 

action:  Deletion  From  list  of  ContioUed 
Carriers. 

SIJMMARY:  The  Federal  Maritime 
Commission  is  removing  South  African 
Marine  Corporation  Limited  (Safmarine) 
from  the  list  of  controlled  carriers  which 
was  previously  published  in  the  Federal 
Register  on  July  11, 1983.  Recently 
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received  information  reveals  that  the 
majority  ownership  and  control  of 
Safinarine  is  no  longer  held  by  the 
Government  of  South  Africa  and 
Safmarine,  therefore,  no  longer  meets 
the  definition  of  a  controlled  carrier 
pursoant  to  section  3(8)  of  the  Shipping 
Act  of  1984. 
DATS:  Effective  November  S,  1985. 


FOR  niRTNER  MRMMATION  CONTACT: 
Bruce  A  Dombrowski,  Acting  Secretary. 
Federal  Maritime  Cranmission,  1100  L 
Street.  NW..  Washington,  D.C  20573. 
(202)  523-5725. 

sumcMDrTARV  wrowMATiON:  Section  9 
of  the  Shipping  Act  of  1984  (46  U.S.C. 
app.  1702)  provides  for  the  regulation  of 
rates  or  charges  of  certain  state-owned 
or  controlled  carriers  operating  in  the 
foreign  commerce  of  the  United  States. 
A  "controlled  carrier"  is  defined  as  "an 
ocean  common  carrier  that  is,  or  whose 
operating  assets  are,  directly  or 
indirectly,  owned  or  controlled  by  the 
government  under  whose  registry  the 
vessels  of  the  carrier  operate.  .  .  ."  (46 
U.S.C  app.  1702(8)). 

South  African  Marine  Corporation 
Limited  (Sfifmarine)  was  classified  as  a 
controlled  carrier  on  )anuary  23. 1980. 
On  May  15, 1985.  Safmarine  (Petitioner) 
filed  a  Petition  requesting  a 
determination  that  it  be  found  not  to  be 
a  controlled  carrier.  Petitioner  advised 
that  the  majority  shareholder.  Industrial 
Development  Corporation  (IDC],  a  South 
African  Government  investment 
company,  sold  ail  but  a  smaU  percentage 
of  its  shares  of  Safmarine  stock  to 
private  investors.  Safinarine  is  now  a 
wholly-owned  subsidiary  of  a  newly 
formed  company  called  Safren  which 
came  into  existence  as  a  result  of  a 
merger  between  Safmarine  and  Rennie 
Consolidated  Holdings  Limited.  IDC 
retains  less  than  five  percent  of  stock  in 
Safren.  the  holding  company  which 
owns  100%  of  the  stock  of  Saftnarine. 
Petitioner  states  further  that  neither  IDC 
nor  the  Government  of  South  Africa 
now  have  the  right  to  appoint,  or 
disapprove  the  appointment  of,  a 
majority  of  the  directors  and  the  chief 
operating  or  executive  officers  of  the 
carrier. 

The  Commission  has  reviewed  the 
Petition  and  information  received  from 
the  Government  of  South  Africa  and  has 
concluded  that  South  Africa  Marine 
Corporation  Limited  should  no  longer  be 
considered  a  controlled  carrier  as 
defined  in  section  3(8)  of  the  Act. 
Therefore,  the  Commission  is  deleting 
South  African  Marine  Corporation 
Limited  from  its  list  of  non-exempt 
controlled  carriers. 

The  amended  Ust  is  shown  below: 
Baltic  Shipping  Co.— U.S.S.R. 


Bangladesh  Shipping  Corp. — Bangladesh 
Black  Sea  Shipping  Company— U.S.SJt 
Black  Star  Line — Ghana 
China  Ocean  Shipping  Co.  (COSCO)— 

People's  Republic  of  China 
Compagnie  Maritime  2^iroise  (SMZ) — 

THaire 
Copagnie  Nationale  Algerienne  de 

Navigation — Algeria 
Companhia  de  Navegacao  Loide 

Brasileiro— ftvzil 
Djakarta  Lloyd  P.T.— Indonesia 
Egyptian  National  Line — Egypt 
Empresa  Maritime  del  Estdo  (Empremar 

Line] — Chile 
Far  Eastern  Shipping  Co.  (FESCO) — 

U.S.SJt 
Flota  Bananera  Ecuatoriana  S^. — 

Ecuador 
Flota  Mercante  Gran  Centro  Americana 

S.A.  (Flomerca) — Guatemala 
MISR  Shipping  Company  (MISR)— Egypt 
Murmansk  Shipping  Co.  (Arctic  Line) — 

VS.SSL 
National  Galleon  Shipping 

Corporation— Miilippines 
Neptune  Orient  Lines  (NOL) — Singapore 
Pakistan  National  Shipping 

Corporation — Pakistan 
Peruvian  State  Line — ^Peru 
Hiaraonic  Shipping  Co.  (S.A.E.) 

{Pharaonic}— Egypt 
Polish  Ocean  Lines — Poland 
Shipping  Corporation  of  India — India 
Sudan  Shipping  Line  Limited — Sudan 
Transportes  Navieros  Ecuatorianos 

(Transnave) — Ecuador 

The  process  of  identification  and 
classification  of  controlled  carriers  is 
continuous.  The  list  as  shown  will  be 
amended  as  such  carriers  enter  and 
leave  the  United  States  trades. 

By  the  Commission  October  29, 1985. 
Bnioa  A.  Dombrowski, 
AcUlig  Secretary. 
[FR  Doc.  85-28385  Piled  ll-«-85;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

American  Fletcher  Corp.  at  aL; 
Fomurtiona  of;  Acquialtlona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Covmors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
.  summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  25, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President]  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  American  Fletcher  Corporation, 
Indianapolis  Indiana;  to  acquire  at  least 
53  percent  of  the  voting  shares  of  First 
American  National  Bancorp,  Plainfield, 
Indiana,  thereby  Indirectly  acquiring 
First  American  National  Bank. 
Plainfield,  Indiana. 

2.  First  Colonial  Bankaharea 
Coropration,  Chicago,  Illinois:  to  acquire 
100  percent  of  the  voting  shares  of 
Community  Bank  and  Trust  Company  of 
Edgewater.  Chicago.  Illinois.  Comments 
on  this  application  must  be  received  not 
later  than  November  21, 1985. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President] 
825  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Eudora  Banchsharea,  Inc.,  Eudora, 
kanasas;  to  become  a  bank  holding 
company  by  acquiring  93.93  percent  of 
the  voting  shares  of  kaw  Valley  State 
Bank,  Eudora  kansas.  Comments  on  this 
application  must  be  received  not  later 
than  November  27, 1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  30, 1985. 
Jamas  McAfee, 

Associate  Secretary  of  the  Board. 
FR  Doc.  85-26324  Filed  11-4-85;  8:45  am] 
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[Docket  Na  R-0555] 

Federal  Raaarve  Bank  Services 

AOCNCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Request  for  comment. 

summary:  The  Board  is  requesting 
comment  on  the  issue  of  consolidating 
the  provision  of  Federal  Reserve  Bank 
priced  service  activities.  The  general 
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issue  i»  praseated  by  a  propoaal  l» 
consolidate  the  ■oacaak  orflectioo 
activities  of  tke  Federal  ninnrii  i 
of  Sen  Franciaco  and  Mianeapolis  at  the 
Federal  Reserve  Bank  of  Minneapolb. 
DATE:  CoauneatB  must  be  received  by 
November  2lLl9e&. 

AODRE8S:  Commente,  whidi  should  refer 
to  Docket  No.  R-0555,  aiajrbe  naflad  to 
Mr.  Wittiam  W.  Wilea,  Sacnlaiy.  Board 
of  Govemore  of  the  Federal  Reserve 
Systen,  20tfa  Street  aad  Coostitatioii 
Avenue  NW.,  Washingtoo,  IXC.  20651. 
or  delivered  to  Room  B-2223  between 
8:45  a.m.  and  5:15  pjn.  Oimirnf^ft 
received  may  be  iTi^)ected  at  Rocb  B- 
1122  between  8:45  a.a.  and  SIS  |i.b., 
except  as  provided  in  ^  28L0(a)  of  the 
Board's  Rules  Regarding  Availabiiity  of 
Information,  12  CFJL  t2nL8(a|. 

FowwimfWBiiiioiiMATiowcoimiCT; 
Elliotl  C  Mcfiitee.  Aaaociale  Director 

(202/452-2231)  or  Gerald  D.  Manypemiy. 
Manager  (202/452-3954),  DivisioB  at 
Reserve  Bank  Opo-atians;  Daniel  L. 
Rboada,  Seniar  Attorney  (202/452-3711) 
LeggX  Division:  or  joy  W.  OXIomieU. 
TfJenoni  n  innkation  Derkx  for  tlie  Deaf 
(202/452-3244).  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  D.C  20551. 
SUPMJBMBfTJUIV  WrOWMAWOSt  The 
Federal  Reserve  System,  fai  die  past,  ha« 
realized  some  important  benefits  faan 
intradistrict  ooosolidatioB  of  selected 
service  activities.  Based  oo  System 
experience  to  date,  the  Board  believes 
that  in  certain  circumstances 
consolidatian  preeents  a  meaningfal 
opportunity  to  contain  or  redooe  coati 
while  continuing  to  provide  an  * 
appropriate  level  of  service  to 
depository  institutions  nationwitte.  First, 
where  local  conditions  such  as  tixed 
costs,  wage  structnres.  et  cetera  make  it 
more  costly  to  provide  a  service  at  one 
location  than  it  is  to  provide  the  same 
level  of  service  from  another  location,  it 
may  be  aj^Mopriate  to  consolidate  die 
activity  at  the  lowCT-oost  office. 
Similarly,  consolidation  of  an  activity  at 
one  office  may  result  in  ecoooraies  of 
scale  not  possible  if  two  or  more  officers 
are  providing  the  same  service.  Also, 
geographic  and  therefore 
transportation,  considerations  aiay 
suggest  consolidation  efforts  and  cross- 
zone  provision  of  services  in  order  to 
promote  the  efficiency  of  die  payments 
mechanism. 

The  consolidation  process  for  priced 
services  may  take  several  forms.  One 
activity  could  be  provided  across 
District  or  Territory  lines  with  or 
without  all  Federal  Reserve  offices 
continuing  to  perform  the  service,  or  one 
office  could  cease  to  provide  one  service 
but  continue  to  provide  other  priced 


services,  is  the  letter  case,  tha 
discontinued  service  woidd  be  providad 
by  aaother  Federal  Reservs  office.  lUa 
latter  type  of  ooaaoUMon  coold  occor 
intra-  or  interdistrict  bat  has  only  taken 
place  on  a  intn-dMrict  level  to  data. 
The  Mkaeapolis  aod  San  Fkandsoo 
Reserve  Baidcs  plan  to  conatrfidate 
Twelfth  District  noncash  collection 
activities  at  the  Minneapolis  Reserve 
Bank.  TUs  plan  ralH*  tha  iasae  of 
consolJdatioB  of  activttiea  acroas 
District  Unea  with  one  Reserve  Bank 
ceasing  to  provida  a  service  completely. 

Tha  sovioe  iavohred  in  this 
consoiidatien  is  "ifnriish  coliectian. 
which  consists  prinmily  of  cottectiag 
maturing  mimidpal  notes  and  bonds  and 
interest  coupons  from  paying  agents. 
This  actintyis  expected  to  experienca 
volume  declines  over  time  as  a  mah  of 
thens^stratka  laqnirements  in  dw  Tax 
Equity  and  Fiscal  ReaponsibOity  Act 
CTEFRA")  and  the  hidnstry  moveflsent 
to  immobilization  and  book-entry 
securities  systams.  As  vohune  dedines, 
difficulties  in  acfaievhig  cost-revenue 
matches  may  be  created  by  costs  diat  do 
not  dedine  as  lapiifly  since  a  siyiifioant 
portion  of  the  costs  mn  fixed  costs  (e.g., 
vauh  space)  or  are  incurred  as  a  result 
of  System  custody  standards. 

It  is  andc^iated  that  dw  San 
Francisco  Reserve  Bank  would  have  to 
increase  its  fees  substantially  in  1986  in 
order  to  continue  providing  noncash 
coUaction.  Consolidating  this  activity  hi 
Minneapolis  will  resalt  in  greater 
efficiency  and  facilitate  continuing  to 
provide  noncash  collecfion  on  a  national 
basis.  The  li&ineapolis  Reserve  Bank 
has  already  been  providing  this  system 
on  a  pilot  basis  «id  believes  that 
appropriate  procedures  are  now  in  place 
to  ensure  that  cost/revonue  concerns 
will  be  met  and  that  the  level  of  service 
provided  will  meet  Svstem  staiKlards. 

Minneapolis  will  chsige  a  separate 
fee  &r  collection  of  Twelfth  District 
noncash  items  whidi,  together  with 
separate  availability,  schedules. 
recognizes  the  costs  incurred  in 
providing  the  service.  Minneapolis* 
proposed  Twelfth  District  ooopan 
collection  fee  of  $4.00  per  oaapaa 
envelope  (including  postage  and 
insurance)  would  be  lower  than  the 
current  fee  charged  by  the  Twelfth 
District  for  in-District  collections.  This 
lower  fee  recognires  die  ecmomies  of 
scale  that  the  Minneapolis  office  will 
realize  by  processing  volume  previously 
distributed  over  the  five  offices  of  die 
Tweffih  DistricL  The  Minneapolis 
Reserve  Bank  would  also  provide  a 
guaranteed  credit  availability  schedule 
which  reflects  the  collection  experience 
that  it  has  gained  under  the  pilot 
program. 


IVe  Boavd  believes  that  6m 
coosobdalioB  of  operatioas  or  pravirioa 

of  services  acroaa  District  Unas  is  M 
issue  that  mig^t  have  a  significant 
longer-rnn  eflkct  on  the  nation's 
payment  system  and  the  Federal 
Reserve's  role  in  that  system.  As 
changes  in  the  payments  system  occur, 
it  may  be  appropriate  to  consolidate 
some  activities  at  a  District  or  regional 
level  either  to  reduce  costs  or  to  provide 
improves  to  the  payments  mechanism. 
For  certain  depository  institutions,  this 
would  entail  dealing  directiy  In  some 
services  with  Reserve  Banks  other  than 
the  Reserve  Bank  of  ttieir  DistricL  The 
Board  has  therefore  determined  to 
request  public  comment  on  the  general 
issue  of  consolidation  of  operatioas  as 
well  at  the  spedfic  proposal  to 
consolidate  die  noncash  collection 
activities  at  the  Federal  Reserve  Baidcs 
of  San  Fiandsco  and  Minneapolis  at  the 
Minneapolis  Reserve  BanL  Commenters 
are  asked  to  discuss  what  restrictions,  if 
cmy.  should  be  placed  on  future 
consohdatioo  proposals  and  any  other 
factors  that  should  be  considered  in 
reviewing  these  proposals. 

By  order  of  the  Board  of  Covemors  of  the 
Federal  Reserve  System.  October  30, 1S8S. 
WilUsm  W.  Wllas, 
Secretary  of  the  Board. 
[FR  Doc.  85-28325  FOed  11-4-85;  8:45  un] 
BIUJNO  coot  t310-01.« 


DEPARTMEirT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Delegation  of  Authority;  Deputy 
AaelMant  Secretary  tor  Procurefnen^ 
Aaelrtancei  and  Logisflce 

Notice  is  hereby  given  &at  the 
Secretuy  of  Health  and  Hnnuni  Sarvims 
delegated  to  the  Assistant  Secretary  far 
Management  and  Budget  who 
redelegated  to  die  Deputy  Assistant 
Secretary  far  ftoggement.  Asaistanca. 
and  Logistics,  jihe  authority  to  ^ant 
waivers  under  45  CFR  Rut  loa  the  HHS 
Regulations  Implementing  Execative 
Order  12372.  inteigovetnmental  Review 
of  Federal  ftograma.  The  Seuelaiy 
reserved  the  rathority  to  approve  and 
issue  regulations  concerning  Execative 
Order  12372. 

Dated:  October  29, 1985. 
John ).  CShsHghiMMMty. 

AssigtaatSecntarjforMaaagBmentimd 

Budget 

[FR  Doa  85-28373  FUed  11-4-85;  8:45  am] 

BtLLMB  COOK  «ta»4MI 
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Stitewnt  of  OrgmlMtion,  FuncMcne 
end  OeleQetioiw  of  Aultiority;  OfHuo  of 
MMMQMiMnt  Anelysto  wmI  Systems 

Part  A.  Office  of  the  Secretary,  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  is  amended.  Chapter  AMM 
(Office  of  Management  Analysis  and 
Systems)  as  last  amended  at  50  FR  30236 
on  July  24. 1985  is  amended  to  reflect  an 
internal  shift  of  functions  within  the 
■  Office  in  order  to  improve  the 
effectiveness  of  the  Office  of 
Management  Analysis  and  Systems. 
Chapter  AML  (Office  of  Budget]  as  last 
amended  at  44  FR  28729  on  May  16, 1979 
and  Chapter  AML3  (Division  of  Welfare 
Budget  Analysis]  as  last  amended  at  45 
FR  29642  on  May  5, 1980  are  amended  to 
change  the  title  of  the  Division  of 
Welfare  Budget  Analysis  to  the  Division 
of  Human  Services  Budget  Analysis.  The 
changes  to  the  Statement  are  as  follows: 

(1]  Delete  Chapter  AMM  (Office  of 
Management  Analysis  and  Systems]  in 
its  entirety  and  replace  with  the 
following: 

Office  of  Management  Analysis  and 
Systems 

AMMun  Mission 
AMM.10  Organization 
AMM^  Functions 

AMM.0O    Mission 

A.  The  Office  of  Management 
Analysis  and  Systems  advises  the 
Secretary  and  the  Assistant  Secretary 
for  Management  and  Budget  on  issues 
and  policies  pertaining  to  the 
management  of  the  Department  and  the 
utilization  of  information  resources. 

B.  The  Office  of  Management 
Analysis  and  Systems:  (1)  Recommends 
management  policies;  (2]  implements 
approved  policies  and  assesses  their 
e^ectiveness:  (3]  establishes 
management  control  mechanisms  and 
administers  the  Department's  strategic 
planning  and  l(ey  initiative  tracking 
system;  (4)  analyzes  organizational 
structures  and  management  procedures 
and  recommends  improvements;  (5] 
applies  management  science  and 
systems  analysis  techniques  to  the 
assessment  of  managerial  issues:  (6] 
guides  and  oversees  the  development  of 
information  systems;  (7]  implements  the 
Department's  policies  on  the  collection, 
processing,  and  storage  of  information; 
(8)  guides  and  overseas  the 
Department's  implementation  of  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (P.L  96-511);  (9) 
guides  and  oversees  the  Department's 
compUance  with  environmental  and 
historic  preservation  statutes;  and  (10) 


guides  and  oversees  the  Department's 
printing  management  programs. 

In  carrying  out  its  responsibilities,  the 
Office  is  the  Department's  functional 
mcmager  for  guiding,  monitoring,  and 
evaluating  the  Department's  procediires 
and  operating  practices  in  the  areas 
described  above. 

AMM.10    Organization 

The  Office  of  Management  Analysis 
and  Systems  under  the  supervision  of 
the  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems, 
who  reports  to  the  Assistant  Secretary 
for  Management  cmd  Budget  consists  of 
the  following  components: 

Immediate  Office 

Office  of  Computer  and  Information 
Systems 
Division  of  Managen\,ent  Information 

Systems  Planning  and  Evaluation 
Division  of  Automatic  Data 
Processing  (ADP)  and 
Teleconmiunications  Resources 
Division  of  Systems  Applications 
Office  of  Management  Aiialysis 
Division  of  Administrative  Analysis 
Division  of  Management  Systems 
Office  of  State  Systems  Standards  and 
Review 
Division  of  State  Data  Systems 
Payment  Integrity  Staff 
Integrated  Quality  Control  Assurance 
Staff 
Financial  and  Administrative  Integrated 
Management  System  Project  Staff 

AMM.20    Functions 

A.  Immediate  Office.  The  Immediate 
Office  of  the  Office  of  Managemoit 
Analysis  and  Systems  is  responsible  for 
directing,  administering,  and 
coordinating  the  activities  of  the  Office 
of  Management  Analysis  and  Systems. 

B,  Office  of  Computer  and  Information 
Systems.  The  Office  of  Computer  and 
Information  Systems  is  responsible  for 

1.  Managing  the  HHS  information 
resources  management  program  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-611). 

2.  Developing  and  overseeing  the 
policies  and  procedures  by  which  the 
Department  plans,  acquires,  and 
manages  its  information  systems. 

3.  Managing  the  provision  of 
automated  information  system  services 
to  components  within  the  Office  of  the 
Secretary. 

4.  Managing  the  development,  • 
implementation,  and  maintenance  of 
designated  departmentwide  computer- 
based  application  systems  including 

•  related  policy  development,  resource 
acquisition,  and  support  services. 

5.  Representing  the  Department  in 
interactions  with  the  Office  of 


Management  and  Budget,  the  General 
Services  Administration,  and  other 
external  entities  regarding  the 
management  of  HHS  information  system 
resources. 

(a)  The  Division  of  Management 
Information  Systems  Planning  and 
Evaluation  is  responsible  for 

(1)  Establishing  information  resources 
management  policies  which  govern  the 
development  and  use  of  information 
resources  throughout  the  Department. 

(2)  Developing  and  establishing  a 
departmental  planning  process  for 
relating  information  resources- 
requirements  to  HHS  programmatic  and 
administrative  needs. 

(3)  Establishing  policies  covering  the 
use  of  information  processing  standards 
throughout  the  Department. 

(4)  Establishing  and  maintaining  the 
Department's  inventory  of  information 
systems. 

(5)  Providing  policy  guidance, 
management  planning,  technical 
assistance,  evaluation,  and  oversight  for 
the  implementation  of  systems  security 
processes  and  procedures  for  automated 
information  systems  and  computer 
facilities  throughout  the  Department. 

(6)  Planning  automated  information 
processes  and  systems  to  serve  the 
internal  needs  of  components  of  the 
Office  of  the  Secretary. 

(b)  The  Division  Automatic  Data 
Processing  (ADP)  and 
Telecommunications  Resources  is 
responsible  for. 

(1)  Establishing  and  overseeing  a 
departmental  voice  and  data 
telecommtmications  management 
program. 

(2)  Establishing  procedures  for,  and 
conducting  evaluations  of,  the 
management  and  operational  cost 
effectiveness  of  existing  ADP  and 
telecommunications  equipment  within 
HHS  component  organizations. 

(3)  Evaluating  for  clearance  purposes, 
the  cost  effectiveness,  technical 
adequacy,  and  regulatory/policy 
compliance  aspects  as  Departmental 
ADP  and  telecommunciations 
procurement  requests  which  require 
Management  and  Budget  and/or 
General  Services  Administration 
approval. 

(4)  Providing  technical  and 
management  evaluations  of  the 
Department's  long  range  ADP  and 
teleconmiunications  plans. 

(c)  The  Division  of  Systems 
Applications  is  responsible  for 

(1)  Designing,  developing, 
implementing,  and  maintaining 
designated  computer-based  applications 
systems.  This  includes,  for  example, 
management,  policy  development,  and 
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resources  acquisitkm  raUted  to  tlie 
Departmental  Accounting  System,  Ae 
Departmental  Payment  ManageaMnt 
System,  and  related  subsystems, 
software,  and  procedures  for 
departmentwide  use. 

(2)  Performing  all  data  base 
management  and  administration 
functions  for  assigned  systems. 

(3)  Assuring  that  applications  are 
properly  integ^slsd.  wdiera  foaribia,  to 
improve  the  timeliness  and  accuracy  of 
administrative  and  management 
infocniation.  and  to  promote  efficient 
and  effective  use  (d  lesouroes. 

(4)  Developing,  maintaining,  and 
overseeing  the  operation  of  systems, 
their  spedficatiais  and  software,  and 
supporting  the  users/program  sponsors 
in  the  developmoit  and  acquisttioo  of 
tbe  software  and  hardware  necessary  to 
meet  approved  departmental 
requirements. 

(5)  Assuring  the  physical  ami  data 
security  of  assigned  systems,  and 
conducting  risk  analyses  as  necessary. 

(6)  Servhig  as  a  technical  expert  and 
adviser  to  the  Operating  Divisions.  SUff 
Divisions,  and  Regions  on  die  computer 
aspects  (hardware,  data  base  systems, 
software,  telecommunications)  of 
administrative  and  management 
information  systems. 

(7)  Supporting  users/program 
sponsors  fai  the  devek^ment  and 
maintenance  of  near-tenn  and  long-term 
Information  Resoorces  Management 
(IRM)  plans  for  the  development  and 
operation  of  assigned  systems. 

C.  Office  of  Management  Analygis. 
Hie  Office  of  Kffanagement  Analy^ 
advises  senior  departmental  officials  on 
management  and  administrative  issoes 
related  to  the  effective  and  efficient 
operation  of  the  Department's  programs. 
The  Office  of  Management  Analysis  is 
responsible  fon 

1.  Developing  and  recommending 
management  policies. 

2.  Implementing  approved  policies  and 
assessing  their  effectiveness. 

3.  Analyzing  organizational  structures 
and  management  procedures  and 
recommending  improvements. 

4.  Coordinating  the  administration  of 
the  Department's  paperworic  burden 
reduction  program. 

5.  Providing  advice  on  the 
management  aspects  of  proposed 
regidations.  project  proposals,  and 
policy  issues  requirhig  (be  Secretary's 
approval. 

6.  Admini8t«»ring  the  HH8 
management  systemfs)  used  by  senior 
Department  officials  to  guide,  track,  and 
record  management  initiatives. 

(a)  Tbe  Division  of  Administrative 
Analysis  is  responsible  for  ; 


(1)  Sanring  as  tti*  principal  sourse  (rf 
advice  to  the  Secretary  on  all  a^Mcts  of 
departmentwide  otganbtation  aiMJysis 
including^a)  Piamring  for  new 
oiganizational  elements;  (b)  evaluating 
conent  oiganisatiimal  shuctuiea  for 
effectiveneaa;  (c)  coadnrting  the  review 
procesa  for  rantganiaation  proposals; 
and  (d)  maintaiBdng  docamantation  of 
the  entira  HHS  organization  to  the  major 
office  level 

(2)  Administering  the  Department's 
system  for  the  review,  ^proval,  and 
documentation  of  delegati<ms  of 
authority. 

(3)  Overseeing  HHS  compUanCe  with 
the  National  Environmental  Policy  Act. 
the  National  Historic  Preservation  Act, 
and  related  statutes  and  Executive 
Orders. 

(4)  Coordinating  the  review  of 
environmental  Impact  statements 
developed  by  odier  Federal  departments 
and  agencies. 

(5)  Analyzing  and  recommending 
action  on  Freedom  of  Information  Act 
appeals  for  documents  denied  by 
officials  fai  the  Office  of  die  Secretary. 

(6)  Managing  die  HHS  administrative 
directives  system,  with  erai^asis  upon 
incorporation  of  Secretarial  directives 
into  that  system. 

(7)  Analyzing  and  making 
recommendations  related  to  legislative 
proposals  with  potential  impact  upon 
the  Depcuiment's  organizational 
structoie  or  managerial  procedures. 

(8)  Managing,  in  accordance  with  the 
Paperwork  Reductian  Act  of  1960,  die 
Department* ^activities  related  to  the 
review  and  approval  of  all  pubho-ase 
reports  and  recordkeqang  requirements 
which  impose  paperworic  burden  on  tlie 
public. 

(9]  Developing  pc^cies  for  and 
administering  the  Department's 
Information  Collection  Budget 

(10)  Developing  policies  and 
procedures  for,  and  carrying  oat 
analytical  and  oversight  activities 
related  to  the  Department's  paperwork 
burden  reduction  efidrts. 

(11)  Establishing  departmental 
stetistical  policies. 

(b)  The  Division  of  Management 
Systems  is  responsible  for. 

(1)  Administering  a  strategic  planning 
and  key  initiatives  tracking  process  by 
accessing  major  HHS  systems  (e.g., 
budget  process,  legislative  process), 
identifying  major  policy  decisions, 
combining  them  into  a  series  of  key 
initiative  tracks,  and  providing  periodic 
status  reports. 

(2)  Administering  the  Department's 
Management  Improvement  Program  by 
overseeing  OPEHV  and  STAFFDIV 
activities  under  major  initiatives, 
providing  guidance  on  and  coordinating 


submissions  to  OM9  and  acting  as  a 
point  of  contact  with  OMB  on  all  issues 
related  to  the  Management  Improvement 
initiatives. 

(3)  Serving  as  the  principal 
departmental  resource  for  carrying  out 
management  evaluations  of  programs 
and  major  fancti<Mu,  and  conducting 
special  studies  and  evaluations  to 
resolve  specific  management  problems 
and  issues,  using  a  wide  range  of 
analytical  methods  inclnding  the 
application  of  quantitative  analytical 
techniques. 

(4)  Administering  the  Department's 
spedal  review  procedures  related  to  the 
obtaining  of  advisory  and  assistance 
services. 

D.  Office  of  State  Systems  Standards 
and  Review.  The  Office  of  State 
Systems  Standards  and  Review  is 
responsible  for 

1.  Providing  leaderriiip  for  and 
coordinating  tbe  development  and 
establishmoit  of  poUcies,  standards, 
and  procedural  guidance  to  improve  and 
stabilize  State  informatioo  systems 
funded  by  the  Department 

2.  Initiating  and  conducting  spedal 
profeds  directed  toward  improving  the 
pajmaent  inte^ity  and  the  quaHty 
assurance  of  HHS  fbded  programs. 

3.  Identifying  management  problems 
the  Department  and  the  States  hice  in 
the  administration  of  HHS  funded 
programs  and  conveying  these  problems 
with  aternatives  for  their  solutions  to 
appropriate  senior  HHS  ofBcials. 

4.  Working  closely  with  HHS  and 
other  Federal  program  offidflls  and  their 
State  counterparts  to  improve  the 
administration  of  HHS  funded  programs. 

5.  Providing  leadership  and  guidance 
in  the  development  and  implementation 
of  policies  axKl  standards  af^cable  to 
systems  development  payment 
integrity,  and  quality  assurance 
activities. 

(a)  The  Diviston  of  SUte  Data 
Systems  is  responaible  for 

(1)  Developing  departmeatal  poiides 
and  procedorea  onder  which  Stetes 
obtain  Federal  financial  participation  ic 
the  cost  of  Autonatic  Date  ftocessi^ 
(ADP)  systems  to  8iq>port  programs 
funded  onder  die  Social  Secarity  Act 

(2)  Acting  a*  a  central  receiving  pohit 
for,  and  ooordinatiag  die  departmental 
review  and  approval  of,  Stete  requests 
for  Federal  funding  in  tiie  coet  of  ADP 
system  acquisition. 

(3)  Coordinating  the  provision  of 
technical  assistance  to  States  on 
information  systems  projects  that  will 
advance  the  use  of  computer  technology 
in  the  administration  of  welfare  and 
social  services  programs  in  the  Stetes. 
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(4)  Managing  the  Department's 
printing  and  copying  activitiet  by: 

(a)  F^viding  policy  guidance  to  and 
oversight  over  the  printing  and  copying 
management  programs  carried  out  by 
the  Department's  Operating  Divisions; 
and 

(b)  Providing  departmental  liaison 
with  the  Congressiopal  Joint  Committee 
on  Printing,  the  Government  Printing 
Office,  and  other  governmental  entities 
concerned  with  printing  and  copying 
management  matters. 

(5)  Administering  the  Department's 
programs  for  records,  internal  reports, 
and  forms  (as  components  of 
information  resources  management)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  and  coordinating 
these  programs  with  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  activities. 

(6)  Supporting  the  Government's 
Interagency  Reports  and  Standard  and 
Optional  Forms  Program,  and 
coordinating  the  Department's 
involvement  with  those  programs. 

(7)  Implementing  departmentwide 
management  improvement  initiatives  in 
the  areas  of  State  systems,  printing,  and 
internal  paperwork  management 
designated  for  special  managerial 
attention,  and  for  providing  leadership 
to  implement  govemmentwide 
management  improvement  initiatives 
when  senior  officials  of  the  Executive 
ftanch  request  it  of  the  Department 

(b)  The  Payment  Integrity  Staff  is 
responsible  for 

(1)  Planning,  designing,  coordinating, 
and  implementing  major  departinental 
and  govemmentwide  management 
improvement  initiatives  involved  in  the 
administration  and  operation  of 
federally  funded  programs. 

(2)  Serving  as  the  departmental  focal 
point  for  the  development  and 
implementation  of  strategies  and 
policies  related  to  payment  integrity  and 
the  associated  areas  of  improved  quality 
control,  error  reduction,  and  welfare 
systems  integration. 

(3)  Convening  and  providing 
leadership  to  wori(  groups  and  task 
forces  to  assess  current  grantee  or 
contractor  systems  with  the  goal  of 
examining  the  extent  of  wasteful 
redundancy  and  inefficient  systems 
design  and  promoting  creating  solutions 
to  these  problems. 

(4)  Establishing  minimum  uniform 
standards  for  the  approval  of  integrated 
and  appropriately  interfaced  welfare 
management  systems. 

(5)  Identifying  and  assessing  grantee 
management  and  operational 
approaches  and  policies  in  the  areas  of 
payment  integrity  and  systems 


management  and  promoting  the  rapid 
adoption  of  successful  and  effective 
approaches  by  States  and  their 
integration  into  existing  and  evolving 
State  systems. 

(6)  Integrating  the  dissemination  and 
transfer  of  recognized  and  acceptable 
cost  effective  best  approaches  with 
current  agency  and  departmental 
meetings,  forums,  and  expositions  for 
review  and  consideration  by  State 
welfare  agencies. 

(7)  Providing  leadership  and  guidance 
to  interagency  work  groups  in  the  area 
of  payment  integrity  initiatives  when 
senior  officials  of  the  Executive  Branch 
request  it  of  the  Department 

(c)  The  Integrated  Quality  Control 
Assurance  Staff  is  responsible  for 

(1)  Providing  management  oversight  to 
the  implementation  of  major 
Management  Improvement  initiatives 
directed  toward  improving  quality 
control  in  the  administration  of  federally 
funded  programs. 

(2)  Administering  the  day-to-day 
aspects  of  major  quality  control 
initiatives  which  involve  several 
departmental  components  or,  in  the  case 
of  interagency  initiatives,  several 
departments  and/or  independent 
agencies,  when  tietdot  officials  of  the 
Executive  Branch  request  the 
Department  to  provide  this  management 
direction. 

(3)  Developing  and  implementing 
standards  and  policies  for  regulating 
integrated  quality  control  activities  of 
the  Department  and  the  Operating 
Divisions. 

(4)  Monitoring  quality  assurance 
communications  between  officials  and 
staffs  to  affected  Federal  and  State 
agencies  to  assure  open  lines  of 
communications. 

E.  Financial  and  Adminiatrative 
Integrated  Management  System 
(FAIMS)  Project  Staff.  The  FAIMS 
Project  staff  is  responsible  for 

1.  Developing,  implementing, 
overseeing  the  operation  of,  and 
evaluating  a  uniform  departmentwide 
financial  and  administrative  integrated 
management  system. 

2.  Establishing  departmentwide 
standards  for  financial  and 
administrative  data. 

(2)  Amend  Chapter  AML,  Office  of 
Budget  Section  AMLlO  Organization, 
by  changing  the  title  of  the  Division  of 
Welfare  Budget  Analysis  to  the  Division 
of  Human  Services  Budget  Analysis. 

(3)  Amend  Chapter  AML3,  Division  of 
Welfare  Budget  Analysis  by  changing 
the  title  of  the  Division  to  the  Division  of 
Human  Services  Budget  Analysis 
wherever  it  appears  in  Chapter  AML3. 


Dated  October  29, 1986. 
loiin  I.  (y^hsinhiweey. 
AmiMtant  Secretary  for  Management  and 
fidget 
[PR  Doc  8fr-e8974  Filed  ll-4-«S;  ft^.amj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Itafwgeniefit 

[W-§42M] 

wyofninQj  iTopoeea  tfeaieiaieiiieiii  or 
Tenninated  OH  and  Qaa  I 


October  25. 19BS. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451. 96  Stat  2462-2466,  and 
Regulation  43  CFR  3106.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-04206  for  lands  in 
Niobrara  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent 
respectively 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstetement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasiiig  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-e420e  effective  May  1, 1985, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
FredOTatraU, 

Acting  Chief,  Leasing  Section. 
{PR  Doc  85-26334  Filed  11-1-65: 8:45  am]    . 
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Las  Crucas  DMrlet  Advisory  CouncN; 


AQCNCV:  Bureau  of  Land  Management 

(BLM),  Interior. 

action:  Notice  of  meeting. 

date:  December  3, 1985, 9:30  a.m. 
ADORCSS:  Bureau  of  Land  Management 
1800  Marquess  Street  Las  Cruces,  New 
Mexico  88005. 

TOR  nmTHCR  infohmation  contact: 
H.  James  Fox,  District  Manager,  Bureau 
of  Land  Management  1800  Marquess 
Street  Las  Cruces,  New  Mexico  88005, 
(505)  526-8228. 
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m»9iMimm/Mf  mtomiation:  The 
agenda  for  the  meeting  will  include: 

1.  Discussion  of  Issues  and  the 
Resource  Management  Plan  Process  for 
the  Socorro  Resource  Area. 

The  meeting  will  be  open  to  the  public 
and  interested  persons  may  make  oral 
statements  to  the  Council  during  an 
allotted  time  period,  be^nning  at  lOKM 
a.m.  and  lasting  for  at  least  one-half 
hour.  The  District  Manager  may 
establish  a  time  for  oral  statements 
depending  on  the  number  of  persons 
wishing  to  make  statements. 

RJaassFox. 

Acting  Dutrict  Manager. 

[FR  Doc  8S-28313  Piled  ll-*-«5;  8:45  am] 


Wyoming;  Draft  Rmoutm 
■•■nMpmMin  mn/cnvirannMnui 
Impact  Sttomwil  for  tho  Landor 
RMOurooArM 

AOCMCV:  Bureau  of  Land  Management, 
Rawdlns  District  Office,  Rawlins, 
Wyoming,  Interior. 

action:  Notice  of  availability  of  the 
draft  resource  management  plan/ 
environmental  impact  statement  (RMP/ 
EIS)  for  the  Lander  Resource  Area, 
Rawlins  District  Wyoming. 


:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental 
Protection  Act  of  1960,  the  Department 
of  Interior,  Bureau  of  Land  Management, 
has  prepared  a  draft  RMP/EIS  for  the 
Lander  Resource  Area,  Wyoming.  This 
document  is  available  to  the  public.  This 
Draft  Lander  Resoudrce  Management 
Plan  (RMP)  and  Draft  Environmental 
Impact  Statement  (DEIS)  addresses 
future  management  options  for 
approximately  2.5  million  surface  acres 
and  2.7  million  acres  of  Federal  mineral 
estate  administered  by  the  Bureau  of 
Land  Management  (BLM)  through  its 
Lander  Resource  Area  Office  in  Lander, 
Wyoming.  The  Lander  Resource  Area 
encompasses  public  lands  in  parts  of 
five  counties  in  west-central  Wyoming 
(most  of  Fremont,  and  small  portions  of 
Natrona,  Sweetwater,  Carbon  and  Hot 
Springs  countries)  but  does  not  include 
lands  managed  by  the  U.S.  Forest 
Service  or  the  Bureau  of  Indian  Affairs. 

When  completed,  the  Lander  RMP 
will  provide  a  comprehensive 
framework  for  managing  and  allocating 
public  land  and  resource  uses  in  the 
resource  area.  The  draft  RMP  focuses  on 
alternatives  for  allocating  resources 
among  the  uses  and  prescribing  general 
management  actions  that  would  be 
taken.  In  addition,  the  draft  EIS 
describes  the  various  impacts  that 


would  be  expected  from  implementing 
each  of  these  altem^ives  addressing 
the  issues  of:  oil  and  gas  leasing  and 
development:  locatable  minerals 
exploration  and  development;  grazing 
allotment  and  wildlife  habitat 
management:  wilderness  study 
recommendations;  forest  management; 
landownership  adjustments  and  utility 
corridors;  recreation  management, 
including  off-road  vehicle  (ORV) 
management;  cultural  and  natural 
hittoiy  resource  protection  and 
management;  and  fire  management. 

Four  alternatives,  summarized  below, 
are  presented  in  this  document 
Alternative  A,  No  Action,  is  a 
continuation  of  present  management 
based  on  existing  land-use  plans. 
Additional  alternatives  to  cinrent 
management  were  developed  because  of 
-chan^ng  resource  conditions  and  a  need 
to  modify  the  existing  plans. 

Alternative  B  considers  options  to 
Alternative  A  for  all  resources.  More 
mineral  development  would  be  allowed 
than  under  Alternative  A.  but  protection 
of  other  resources  would  be 
accomplished  through  additional 
restrictions  of  this  development. 
Alternative  C  would  allow  more  mineral 
development  than  Alternative  B. 
However,  in  order  to  protect  other 
resources,  management  would  be  more 
intensive  for  nonmineral  resources  in 
order  to  offset  impacts  from  mineral 
development. 

Alternative  D.  the  Perferred 
Alternative,  is  a  combination  of  the 
other  alternatives.  I.R,  it  incorporates  . 
sections  from  alternatives  A,  B,  and  C* 
and  displays  what  BLM  personnel 
believe  to  be  the  most  balanced 
approach  to  resource  protection  and 
production. 

Each  alternative  was  developed  as  a 
separate  and  complete  multiple-use 
plan.  Therefore,  each  alternative  offers 
resource  production  and  environmental 
protection  measures.  Cumulatively,  the 
differences  among  the  alternatives  are 
not  great  there  is  no  one  alternative  that 
is  totally  oriented  toward  oil  and  gas 
production,  nor  is  there  one  alternative 
that  is  totally  oriented  toward 
nondevelopment  or  protection  of  a 
particular  resource  over  another.  The 
data  used  in  developing  these 
alternatives  arejivailable  at  the  Lander 
Resource  Area  Office. 

The  alternatives  considered  in  this 
RMP  would  affect  v^ldlife  habitat,  oil 
and  gas  management,  cultural  resources, 
forest  management  wilderness,  and 
Uvestock  grazing. 

Cumulative  impacts  on  these 
resources  do  not  vary  significantly  from 
alternative  to  alternative.  However,  site- 
specific  impacts  do  vary  amont  the 


alternatives,  because  different 
alternatives  propose  different  actions  in 
different  areas.  Any  one  of  these 
alternatives  could  have  been  selected  as 
the  preferred  alternative. 

Significant  scenic,  cultural  and 
wildlife  values  exist  in  portions  of 
Beaver  Creek.  Gas  Hills,  Lander  Slope, 
Red  Canyoa  Dubois  Badlands,  and 
South  Pass  Management  units,  which 
warrant  the  focus  of  management's 
attention.  Those  areas  would  be 
designated  as  areas  of  critical 
environmental  concern  by  virtue  of 
approval  of  this  plan. 

DATt:  Pubhc  comment  period  will  end 
approximately  February  14, 1986  (90 
days  after  publication  of  the  notice  of 
availability  by  the  Environmental 
Protection  Agency). 

Public  Heatings 

Pubhc  hearings  will  be  held  on 
December  11  and  12. 1985  in  Dubois  and 
Lander,  Wyoming.  On  December  11, 
1985,  one  hearing  will  be  held  at  7:00 
p.m.  at  the  Dubois  To%vn  Administrative 
Building  in  Dubois,  Wyoming.  On 
December  12,  the  hearing  will  be  held  at 
7K)0  p.m.  at  the  Lander  Valley  High 
School  Multi-Purpose  Room,  in  Lander, 
Wyoming. 

Following  each  hearing,  a  scoping 
meeting  will  be  held  for  an 
Environmental  Impact  Statement  on  two 
additional  wilderness  study  areas 
(Whiskey  Mountain  and  Dubois 
Badlands). 

Those  wishing  to  testify  at  the  public 
hearings  are  encouraged  to  do  sa  Oral 
presentations  should  not  exceed  10 
minutes.  Those  providing  oral  testimony 
should  provide  a  written  copy  of  their 
testimony  to  the  Hearings  Officer.  Those 
not  providing  oral  testimony  may  submit 
their  testimony  in  writing  to  the 
Hearings  Officer  or  send  their  comments 
to  the  address  below. 
AOORESS:  Lander  Resource  Area, 
Sunflower  Drive,  P.O  Box  589,  Lander, 
Wyoming  82520,  Attention  Lander  RMP 
Team  Leader. 

TOR  RIRTMER  INromuunON  CONTACT 

Jack  Kelly,  Lander  Resource  Area 
Manager,  (307)  332-7822,  at  the  address 
listed  above  or  Gene  Kolkman,  Team 
Leader,  (307)  324-7171,  Rawlins  District 
Office,  Bureau  of  Land  Management 
P.O.  Box  670,  Rawlins,  Wyoming  82301. 
SUPPLEMENTARY  INFORMATION:  Copies 

of  the  RMP/EIS  are  available  at  the 

Lander  Resource  Area  and  Rawlins 

District  Offices,  at  the  above  addresses. 

Robert  A.  Bennett 

Acting  State  Director. 

(FR  Ooc.  85-26344  Filed  11-4-85;  8:45  am] 
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Idatto  Fans  DMrtet  Grazing  Advisory 
Doaro;  Masiing 

AOENCV:  Bureau  of  Land  Management 
[BLM],  Interior. 

ACnOH:  Meeting  of  the  Idaho  Falls 
District  Grazing  Advisory  Board. 

SUHMARV:  The  Idaho  Falls  District 
Grazing  Advisory  Board  will  meet 
Thursday  December  12, 1985.  Notice  of 
this  meeting  is  in  accordance  with  Pub. 
L  92-463.  The  meeting  will  begin  at  9iX) 
a.m.  at  the  Idaho  Falls  BLM  Office,  940 
Lincoln  Road  in  Idaho  Palls.  The 
meeting  is  open  to  the  public;  public 
comments  on  agenda  items  will  be 
accepted  from  11:15  to  11:45  ajn. 
Agenda  items  for  the  meeting  include: 

1.  Idaho  Falls  District  activities 
update. 

2.  Pocatello  RMP  update  and 
overview. 

3.  Briefing  on  spraying  of  King  Creek. 

4.  Requests  for  Grazing  Advisory 
Board  funds  from  the  three  Re8oim:e 
Areas. 

Summary  minutes  of  the  meeting  will 
be  kept  in  the  District  Office  and  will  be 
available  for  public  inspection  and 
reproduction  diuing  business  hours  (7:45 
a.m.  to  4:30  p.m.)  30  days  after  the 
meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 

O'dell  A.  Frandsen,  Bureau  of  Land 
Management,  940  Lincoln  Road,  Idaho 
Falls,  Idaho  83401;  Telephone:  (206)  520- 
1020. 

Dated:  October  23, 1985. 
O'dell  A.  Tnadatn, 
District  Manager. 
(FR  Doc  85-28346  Filed  11-4-85;  8:45  am] 
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Hah  and  Wlkttfa  Sarvica 

Intent  To  Prepare  a  Comprahensive 
Corwervation  Plan/Envlronmantal 
Impact  Statement  and  WHdemess 
SuttabWty  Assessment  for  the  Alaska 
Maritime  Nationai  WNdlife  Refuge.  AK 

agency:  Fish  and  WUdlife  Service. 

Interior. 

action:  Notice  of  Scoping  Process 

Commencement. 


:  This  notice  advises  the  public 
that  the  Service  intends  to  gather 
information  necessary  for  the 
preparation  of  an  environmental  impact 
statement  (EIS).  a  comprehensive 
conservation  plan  (CCP)  and  wilderness 
suitability  assessment  for  the  Alaska 
Maritime  National  Wildlife  Rehige  in 
western  Alaska.  An  intensive  period  of 
sohciting  public  comments  will  be  held 
from  October  1965  through  March  1968 
beginning  with  coordination  with 


coastal  zone  resource  districts  in  late 
October.  This  notice  is  being  furnished 
as  required  by  the  National 
Environmental  Policy  Act  (NEPA 
Regulations  40  CFR  1S01.7)  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  EIS. 
Comments  and  participation  in  this 
scoping  iHocess  are  solicited. 

DATES:  Comments  must  be  received  by 
April  15, 1986.  Comments  may  be  in 
writing,  through  personal  interview  and 
will  be  taken  over  the  telephone.  No 
specific  meetiiigs  for  the  purpose  of 
scoping  will  be  scheduled.  Rather,  an 
intensive  statewide  and  peraonal  media 
campaign  will  ensue  with  Service 
employees  attending  previously 
scheduled  meetings  when  possible. 
AOORSSSeS:  Comments  should  be 
addressed  to:  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  1011  B.  Tudor 
Road,  Anchorage,  Alaska  99503. 
Attention:  Pamela  D.  WUson. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  D.  Wilson,  Public  Aflfairs 
Specialist  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Anchorage, 
Alaska  99503.  Telephone:  (907)  788-3501. 

SUPPLEMENTARY  INFORMATION:  This 

comprehensive  conservation  plan  and 
wilderness  suitability  assessment  is 
being  prepared  to  fulfill  requirements  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980,  section  304g. 
The  environmental  review  of  the  project 
will  be  conducted  in  accordance  with 
the  requirements  of  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C  4371  et  seq.). 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508). 
other  appropriate  Federal  regulations 
and  Service  procedures  for  compliance 
with  those  regulations. 

We  estimate  the  Draft  Environmental 
Impact  Statement  and  plan  will  be 
available  to  the  public  by  July  1987. 

Dated-  October  25, 1985. 
Robert  E.  GUmoie, 
Regional  Director. 
[FR  Doc  85-26347  Filed  11-4-85;  8:45  am] 
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Nationai  Parle  Service 

Nationai  Register  of  Historic  Piacesj 
renoing  Nommanons 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
October  28, 1985.  Pursuant  to  S  6ai3  of 
36  CFR  Part  60  written  comments 


concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
November  21, 1985. 
Carat  D.  Stuin. 
Chief  of  Registration,  National  Register. 

ALASKA 

Fairbanks  Diviaioii 

Chisana,  Chisana  Historic  District,  Extending 
Westward  V%  mile  from  SE  end  of  Chisana 
Airstrip  and  parallel  to  Johnson  Creek 

ARIZONA 

Cochise  County 

Douglas,  Douglas  Post  Office  and  Customs 
House  (Historic  U.S.  Post  Offieea  In 
Arizona  TR  1900—1941),  SOl-lOth  St 

Gila  County 

Globe,  Globe  Post  Office  Courthouse 
(Historic  U.S.  Post  Offices  in  Arizona  TR 
1900—1941).  Hill  and  Sycamore  Su. 

Santa  Cniz  County 

Nogales,  Nogales  Main  Post  Office  and 
Immigration  Station  (Historic  U.S.  Post 
Offices  in  Arizona  TR  1900—1941),  Hudgin 
St.  and  Morly  Ave. 

Yavapai  County 

Pretcott.  Prescott  Post  Office  and  Courthouse 
(Historic  U.S.  Post  Offices  in  Arizona  TR 
1900—1941).  101  W.  Goodwin  Ave. 

Yuma  County 

Yuma,  Yama  Main  Pott  Office  (Historic  US. 
Post  Offices  in  Arisona  TR  1900—1941), 
370  W.  Third  St 

CALIFORNIA 

Marin  County 

Inverness  vicinity.  Pierce  Ranch,  Point  Reyes 
National  Seashore 

FLORIDA 

CoIBer  County 

Bums  Lake  Site  (CR-NPS-80) 
Plaxa  Site  (CR-NPS-126) 

ILLINOIS 

Christian  County 

TaylorviUe,  TayhrviUe  Courthouae  Sqttare 
Historic  District,  Roughly  bounded  by 
Vine.  Walnut  Adams,  and  Webster  Sts. 

Jackson  County 

Carbondale.  Woodlawa  Cemetery.  406  B. 
Main  St 

NEW  YORK 

Westchaatar  County 

Armonk,  Bedford  Road  Historic  District 
Bedford  Rd.  i 
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OKLAHOMA 
WagaDarGoanty 

Wagoner,  Newport  Hotel  and  Restaurant,  202 
S.Main 

PENNSYLVANIA 

NottiMmbaclaiid  County 

Shamoldn.  Victoria  Theatre,  46  W. 
Independence  St 

PUERTO  RICO 

Mayaguaz  County 

Mayaguez,  Aailo  De  Pobres,  Post  St 
Mayaguez.  Campoaanto  De  Mayaguez.  Post 

St 
Mayaguez.  Casa  Conaiatorial  De  Mayaguez, 

PeralSt 
Mayaguez,  Plaza  Publico,  McKinley  St 
Mayaguez,  Teatro  Yaguez,  McKinley  ft 

Basora  Sts. 

TENNESSEE 
Wamn  County 

McMinnville,  Main  Post  Office,  Morford  and 
Court  Square 

TEXAS 

Dallas  County 

Dallas,  Spake,  Jacob  and  Eliza,  House,  2600 
State  St. 

Donley  County 

Clarendon,  Martin-Lowe  House,  507  W.  Rfth 

UTAH 

Utah  County 

Provo,  Bullock,  Benjamin  Kimball, 
Farmhouse,  1705  South  State 

VIRGINL\ 

Arlington  County 

Arlington,  Arlington  Post  Office,  3118  N. 
Washington  Blvd. 

WASHINGTON 

CotWitz  County 

Stella.  Stella  Blacksmith  Shop,  8530  Ocean 
Beach  Hwy. 

King  County 

Seattle.  Queen  Anne  High  School.  215  Galer 
St 

Pierce  County 

Tacoma,  Sprague  Building,  1501-1505  Pacific 
Ave. 

San  |uan  County 

Doe  Bay  vicinity,  Alderbrook  Farmhouse, 

Point  Lawrence  Rd. 
Richardson,  Richardson  General  Store  6r 

Warehouse,  Richardson  Rd. 

Yakima  County 

Mabton,  Mabton  High  School.  High  School 
R4.I 


WEST  VIRGINIA 
Cabell  County 

Huntington.  Douglass  Junior  and  Senior  High 
School,  Tenth  Ave.  and  Bruce  St 

(PR  Doc.  85-26492  Filed  11-4-86: 8:45  am) 

MUMO  coot  4*10-7a-4l 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 


[ItoveloCoal  Lmm  No.  14-2(M)603-eS80 
and  Joint  Ueo  Area  Goal  Lmm*  No*.  1«-20- 
0603-6743  and  14-2IMI603-e010] 

intent  To  Prepare  an  Environmental 
impact  Statement  of  ttte  Propoeed 
UfeH>f-Leaae  Plan;  Black  Meea- 
Kayenta  Mine,  Nava|o  County,  AZ 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
anouncement  of  a  period  during  which 
written  comments  regarding  the  scope  of 
the  environmental-impact-statement 
analysis  will  be  received. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  that  will  analyze 
the  probable  impacts  of  continued 
mining  at  the  Black  Mesa-Kayenta  mine. 
As  required  by  the  Federal  program  for 
Indian  lands,  Peabody  Coal  Company 
(PCC)  has  submitted  administratively 
complete  permit  applications  for  this 
existing  surface  coal  mine.  PCC  has  also 
advised  OSM  that  it  plans  to  submit  a 
Ufe-of-lease  permit  application  for  the 
mine  in  December  1985.  The  EIS  will 
evaluate  alternative  actions  that  the 
Department  of  the  Interior  could  take  on 
this  life-of-lease  application  and  will 
assist  the  Department  in  making  a 
decision  on  PCC's  application  to 
continue  surface  coal  mining  operations 
southwest  of  the  city  of  Kayenta, 
Arizona.  OSM  requests  that  other 
agencies  and  the  public  submit  written 
comments  or  statements  to  it  concerning 
the  scope  of  the  EIS  analysis. 

DATES:  Written  comments  or  statements 
concerning  the  scope  of  the  EIS  will  be 
accepted  through  March  14, 1988,  at  the 
location  given  under  "ADDRESSES." 

ADDRESSES:  Written  comments  or 
statements  concerning  the  scope  of  the 
EIS  should  be  mailed  or  hand  delivered 
to  Allen  D.  Klein,  Administrator,  Attn: 
Charles  Albrecht,  OSM.  Western 
Technical  Center,  Second  Floor,  Brooks 
Towers,  1020  Fifteenth  Street,  Denver, 
Colorado  80202. 


FOR  FURTHER  INFORMATION  CONTACT. 

Charles  Albrecht.  Chief,  Environmental 
Analysis  Branch,  at  the  Denver, 
Colorado,  location  given  under 
"ADDRESSES"  (telephone:  303-844-2451 
or  FTS-564-2451). 

SUPFLEMSNTARY  INFORMATION:  PCCs 

Black  Mesa-Kayenta  mine  is  an  existing 
surface  coal  mine  situated  on  three 
contiguous  leaseholds  comprising  64,858 
acres  within  the  boundaries  of  the 
Navajo  and  Hopi  Reservations 
approximately  125  miles  northeast  of 
Flagstaff,  Arizona,  and  10  miles 
southwest  of  Kayenta,  Arizona.  The 
terms  of  PCC's  leases  provide  for  the 
removal  of  a  maximum  of  400  million 
tons  of  coal  from  these  leaseholds  on  the 
northern  part  of  Black  Mesa. 
Approximately  12  million  tons  of  coal 
are  currently  produced  each  year  at  the 
Black  Mesa-Kayenta  mine. 

OSM  will  prepare  the  EIS,  which  will 
evaluate  alternative  actions  that  the 
Department  could  take  on  the  permit 
application  and  the  environmental 
impacts  of  implementing  each  such 
alternative  action.  The  major  alternative 
actions  thus  far  identified  for 
consideration  are  approval  of  the  permit 
application  with  such  conditions,  if  any, 
as  would  be  necessary  to  assure  its 
compliance  with  requirements  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977,  its  implementing 
regulations,  and  other  Federal  laws; 
disapproval  of  the  permit  application: 
and  no  action.  Other  alternative  actions 
may  be  identified  based  on  comments 
received  by  OSM  regarding  the  scope  of 
the  EIS  analysis. 

OSM  is  requesting  that  any  interested 
party  submit  written  comments  or 
statements  regarding  the  scope  of  the 
EIS.  Comments/statements  received  by 
OSM  will  assist  that  agency  in  gathering 
information  and  in  defining  the  range  of 
issues  and  concerns  that  the  EIS  should 
address.  Public  meetings  will  be  held  in 
the  vicinity  of  the  Black  Mesa-Kayenta 
mine  to  allow  presentation  of  oral 
comments  and  statements  prior  to  the 
closing  of  the  scoping  comment  period. 
Acuta!  times  and  locations  of  these 
meetings  will  be  announced  in  the 
Federal  Register  and  in  local 
newspapers  at  a  later  date. 

Dated:  October  31. 1985. 

Brent  Wahlquist, 

Assistant  Director,  Program  Operations. 
[FR  Doc.  85-26364  Filed  11-4-^:  8:45  am] 

BIUJNO  COOE  431(M>S-M 
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INTERSTATE  COyilERCE 


(Doctot  No.  AB-1  (9yb-17m 

f  Ml    ■■■!! ■    Ull  Blil     lata    li  ■  MM 

uracago  ana  Nonn  iPMNni 
Transportation  Co^  AbandonnMnl  In 
Butlar.  Bramar  and  Fayatta  Countiaa. 
IA;Flndbtgs 

The  Commission  has  found  that  the 
public  convenience  and  necessity  pennit 
the  Chicago  and  North  Western 
Transportatioa  Company  to  abandon  a 
33.5-mile  portion  of  its  rail  line  between 
Oelwein  (miiepost  247.5)  and  Shell  Rock, 
lA  (miiepost  281.0). 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds:  (1)  A  financially 
responsible  person  has  offered 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lowar  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Sectioa  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 


lames  H.  Bayne, 

Secretary. 

(FR  Doc.  85-28371  Filed  11-4-BS:  8:45  am] 

BUJaa  COOC  703S-01-M 


(Finanee  Docket  No.  307391 

Buriinglon  Northam  fWlroad  Co. 
Trackage  Rights  Exemption;  Southern 
Ralaray  Co^  Exemption 

The  BurUngton  Northern  Railroad 
Company  (BN)  has  entered  into  an 
agreement  for  overhead  trackage  rights 
over  Southern  Railway  Company  (SR) 
track  between  Kimbrough,  AL  and 
Saraland,  AL,  a  distance  of 
approximately  102.55  miles.  This 
trackage  rights  agreement  became 
effective  October  28, 1985. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10605(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

Dated:  October  29. 1985. 


By  the  Commisaion.  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
lames  H.  Bayne, 
Secretary. 
(FR  Doc  85-26338  Filed  11-4-88;  8:45  am] 


[Docket  Na  AB-92  (Sub^  and  AB-232 
(Sub-1)] 

The  Kanaaa  Southwaatem  RaWaray  Co. 
and  the  AtcMaon,  Topaka,  «id  Santa 
Fa  RalkMiy  Co^;  Abandonasant  and 
Ptacontinuanca  of  Servtee  Datapsen 
Anthony  and  Metcalf  in  Harper  and 
Sumner  Countlea,  KS;  Fhidhiga 

October  23, 1965. 

Notice  is  hereby  ghran  puna«it  to  40 
U.S.C.  10903  that  by  a  decision  decided 
October  23, 1985,  a  finding,  which  is 
administratively  fina],  was  made  by  the 
Administrative  Law  Judge  stating  that, 
the  present  or  future  public  convenience 
and  necessity  permit  the  abandonment 
by  The  Kansas  Southwestern  Railway 
Company,  and  discontinuance  of  service 
by  The  Atchison  Topeka  and  Santa  Fe 
Railway  Company,  of  their  line  of 
railroad  extending  bom  Mile  Post  42.61 
at  Metcalf  to  Mile  Post  59.30  at  Anthony 
in  Harper  and  Sumner  Coimties,  Kansas, 
subject  to  the  employee  protection 
conditions  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  LC.C  91 
(1979).  Pursuant  to  the  fudge's  decision, 
accordingly  the  application  for 
abandonment  is  granted  effective  30 
days  from  the  date  of  service. 
James  H.  Bayne, 
Secretary. 

[FR  Doc.  86-28342  Filed  11-4-85:  8.-45  am} 
anxme  coos  7M».«i-H 

[Docket  Na  AB-55  (Sub-164X)] 

Seaboard  System  RaRroad,  Inc,; 
Abandonment  Exemptkm  In  Hartan 
County,  KY;  Exemption 

Applicant.  Seaboard  System  Railroad. 
Inc.  (SBD),  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  approximately  3.79  miles  of 
railroad  between  miiepost  YC-251.45 
and  YC-255.24,  in  Harlan  County,  KY. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 


or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.CC  91 
(1979). 

The  exemption  will  be  effective 
December  5, 1985,  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  November  15, 1986 
and  petitions  for  reconsideration, 
including  environmental  energy,  and 
public  use  concerns,  must  be  filed  by 
November  25, 1985  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  600  Water  Street 
Jacksonville,  F1  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned  | 

upon  environmental  or  public  use  -  | 

conditions. 

Decided:  October  29. 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director.  Office  of  Proceedings. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  26340  Filed  11-4-85;  8:45  am] 

BIUJMQ  COOC  7035-01-H 


[Docket  No.  AB-55  (Sut>-ie5X)] 

Seaboard  System  Railroad,  Inc; 
Abandonment  in  Polk  County,  FL; 
Exemption 

Applicant  has  filed  a  notice  of  i 

exemption  under  49  CFR  1152  Subpart     I 
F — Exempt  Abandonments  to  abandon 
its  1.9Q-mile  line  of  railroad  between 
miiepost  SV-851.40  and  miiepost  SV- 
853.30  near  Bartow,  in  Polk  County,  FL 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
of  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 


Federal  Register  /  Vof.  50.  No.  2i4  /  Tuesday.  Movemfeer  5.  1985  /  Notices 


48947 


The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  H,  Co.— 
Abandonment — Goshen,  380 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
December  5. 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  November  15. 1985.  and 
petitions  for  reconsideration,  including  - 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  November  25, 
1985  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apupUcant's  representative:  Charles  M. 
Rosenberger,  500  Water  Street. 
Jadcsonviile,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ad  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
updon  environmental  or  public  use 
conditions. 

Decided:  October  25. 1985. 
Ely  the  Commission,  Hel)er  P.  Hardy, 
Director,  Office  of  Proceedings. 

lamM  H.  Bayira, 

Secretary. 

[FR  Doc  85-28341  Filed  11-4-65;  8:45  am] 
Muma  cow  7t»s»4i-ii 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-15,926-8] 

Acme  Boot  Col;  CtartcsvWe,  Waveily. 
and  AsMand.  TN;  Negative 
Determination  on  Reconsideration 

On  September  24, 1985,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  Acme  Boot 
Company's  facilities  in  Clarksville, 
Waveriy  and  Ashland,  Tennessee.  This 
determination  was  published  in  the 
Federal  Register  on  October  1, 1985  (50 
FR  40071). 

The  Department's  original 
determination  denied  eligibility  to  apply 
for  trade  adjustment  assistance  benefits 
to  workers  of  Acme  Boot  Company's 
facilities  in  Clarksville.  Waveriy  and 
Ash  and.  The  United  Rubber  Workers 


requested  administrative 
reconsideration  questioning  the 
adequacy  of  the  customer  survey  and 
claiming  that  the  company  is  importing 
boots  which  compete  against  those 
produced  by  the  company.  The 
Department  granted  reconsideration  in 
order  to  re-examine  its  findings  in  the 
Department's  survey  and  to  review  its 
findings  concerning  the  competitiveness 
of  those  boots  imported  by  the  company 
with  those  produced  domestically  by  the 
company.  "The  union  submitted  as 
evidence  two  pairs  of  boots  from  an 
Acme  outlet  store  and  a  receipt  which 
indicates  that  they  were  of  foreign  origin 
and  were  competitively  priced. 

The  Acme  Boot  Company  produces 
men's,  women's  and  children's  boots. 
On  reconsideration.  Acme  Boot 
Company  ofRcials  again  confirmed  that 
the  boots  imported  were  of  a  type  not 
produced  domestically  by  Acme  Boot. 
The  imported  boots  were  all  leather 
pull-ons  which  were  drastically  reduced 
in  price  as  close-out  items.  Data  on  the 
imported  boots  were  included  in  the 
company  import  statistics  originally 
provided  by  the  company^  Company 
imports  of  boots  were  of  minor 
si^iificance  when  compared  to  company 
sales. 

The  Department's  survey  of  company 
customers  showed  only  one  with 
increased  imports  and  decreased 
purchases  from  the  subject  firm  in  1984. 
That  customer,  which  also  manufactures 
boots,  accounted  for  virtually  the  entire 
sales  decline  for  Acme  Boot  in  1984  and 
attributed  its  reduced  purchases  from 
Acme  to  a  fashion  change  away  from 
boots  wliich  also  negatively  affected  its 
own  production  of  boots.  A  majority  of 
the  customers  responding  to  the  survey 
confirmed  that  the  decline  in  the 
docmestic  boot  marliet  in  1984  and  1985 
resulted  from  a  fashion  change  away 
bom  boots. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  denial  of  eligibility  of  workers 
and  former  workers  of  Acme  Boot 
Company,  Clarksville,  Waveriy  and 
Ashland.  Tennessee  to  apply  for 
adjustment  assistance. 

Signed  at  Washington.  DC.  this  24th  day  of 
October  1985. 

Stqphea  A.  Wandner, 

Deputy  Director,  Office  of  Legislative  and 
Actuarial  Service,  UIS. 

[FR  Doc.  85-26385  Filed  11-4-85:  8:45  am] 

SNJJNO  CODE  4S10-3a-« 


[TA-W-IMIO] 

HalHlMirton  Co^  IMCO  Services 
Division,  Exploration  Department; 
Battle  Mountain,  NV;  Dismissal  of 
Application  for  Reconsideration 

I>ursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Halliburton  Company,  IMCO 
Services  Department,  Battle  Moimtahi. 
Nevada.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-15,910:  Halliburton  Company. 
IMCO  Services  Division,  Exploration 
Department  Battle  Mountain,  Nevada 
(October  21, 1985) 

Signed  at  Washington,  DC  this  29th  day  of 
October  1985. 

Marvin  M.  Fooks, 

Director,  Office  ofTrade  Adjustment 

Assistance. 

[FR  Doc.  85-26386  Filed  11-4-65;  8:45  am] 

MLUNQ  COOC  4S10-30-H 


[TA-W-16,255] 

Twin  City  (.eattter  Co^  Inc; 
GloversvWe,  NY;  Termination  of 
Investigation 

Pursuant  to  section  22^  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  12, 1985,  in  response 
to  a  woricer  petition  which  was  filed  by 
the  Amalgamated  Clothing  and  Textile 
Workers'  Union  on  behalf  of  workers  at 
Twin  City  Leather  Company, 
Incorporated,  Gloversville,  New  Yoric. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  29th  day  of 
October  1985. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  85-28387  Filed  11-4-65;  a-45  am] 

BMJJNOCOOE  4S1O-30-II 


[TA-W-16,022] 

Virginia  Maid  Hosiery  MHIs;  Pulaski, 
VA;  Negative  Determination 
Application  for  Reconstderatlon 

By  an  application  dated  October  7, 
1985,  and  after  being  granted  a  filing 


45948 


Federal  Register  /  Vol.  50.  No.  214  /  Tuesday.  November  5,  1985  /  Notkea 


extension,  the  Amalgamated  Clothing 
and  Textile  Workers  Union  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  in  the  case  of  former 
workers  at  Virginia  Maid  Hosiery  Mills, 
Pulaski.  Virginia.  The  determination  was 
published  in  the  Federal  Register  on 
September  4. 1985  (50  FR  35880). 

Pursuant  to  CFR  9ai8(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1]  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered;  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  although 
production  at  the  Pulaski,  Virginia  plant 
increased  in  1984  it  was  a  temporary 
situation;  and  that  imports  of  pantyhose 
increased  in  1984  compared  to  1983,  To 
support  these  claims,  the  union 
furnished  a  brief  on  imports  in  the  man- 
made  fiber  hosiery  industry  from  the 
National  Hosiery  Manufacturers 
Association. 

Findings  in  the  Department's 
investigation  show  that  the  worker 
petition  did  not  jneet  either  the 
increased  import  criterion  or  the 
"contributed  importantly"  test  in  1984. 
U.S.  imports  of  pantyhose,  including 
tights,  were  neglible  in  1982. 1983  and  in 
1984.  The  Department  used  import  data 
on  pantyhose  since  it  was  more  precise 
and  relevant  to  the  subject  plant  than 
import  data  for  the  man-made  fiber 
hosiery  industry  which  includes  other 
products.  The  ratio  of  U.S.  imports  to 
domestic  production  was  less  than  two 
percent  from  1982  through  1984. 

The  Department  of  Labor  survey  of 
customers  purchasing  pantyhose 
showed  that  customers  which  increased 
imports  of  pantyhose  while  decreasing 
their  purchases  from  the  subject  firm 
reported  that  imports  accounted  for  less 
than  one  percent  of  their  total 
purchases.  The  low  customer  purchases 
of  imports  is  consistent  with  the  U.S. 
aggregate  import  data  which  has  held 
fairly  constant  over  the  past  three  years. 

Conclusion 

After  review  of  the  application  and 
the  investigative  file,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  which 
would  justify  reconsideraton  of  the 


Department  of  Labor's  prior  decision. 
Accordingly,  the  application  is  denied. 

Signed  at  Washingtoa  DC.  this  24th  day  of 
October.  1965. 

Robert  O.  DerioBgchamps. 

Director.  Office  of  Legislation  and  Actuarial 
Servkxa,  UIS. 

[FR  Doc.  85-28390  Filed  11-4-65;  8:45  am) 

BILUNQCOOE  45tO-W-M 

[TA-W-1S.Sa».  TA-W-1S.  SSO] 

WeyertMeuser  COn  Tautle  and 
Longview,  WA;  Amended  Certification 
Regarding  ElfglRiinty  To  Apply  for 
Worker  Adfustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  15, 1985,  applicable  to  all 
workers  at  Weyerhaeuser  Company's 
Green  Mountain  Mill,  Longview  Log 
Transportation  Crew  and  Longview 
Finishing  Mill.  The  Notice  of 
Certification  was  published  in  the 
Federal  Register  on  September  4, 1985 
(50  FR  35881). 

Based  on  additional  information 
furnished  by  counsel  for  the  workers 
and  by  the  company  on  the  proper 
identification  of  Weyerhaeuser's 
production  facilities  at  the  Longview 
Mill  Division  Complex,  the  Department 
is  amending  the  certification. 

The  intent  of  the  certification  is  to 
cover  all  workers  at  Longview, 
Washington  who  were  engaged  in 
employment  related  to  the  production  of 
lumber  and  who  were  adversely 
affected  by  increased  imports  of  lumber 
in  1984  and  in  1985. 

The  certification  is  amended  by 
deleting  Longview  Finishing  Mill  and 
inserting  Longview  Mill  Division 
Complex  which  includes  Mill  A.  Mill  B. 
and  Dry  Kiln  Operation,  the  Planer 
Operation,  the  Clear  Sander  Operation 
and  the  Shipping  and  Transportation 
Department.  Workers  at  Weyerhaeusers 
Company's  Longview  Shake  Mill  and 
Plywood  Division  are  subject  to 
separate  investigations  under  two  other 
petitions  and  not  included  in  this 
certification. 

The  certification  applicable  lo  TA-W- 
15,889  and  15.890  is  hereby  amended 
and  issued  as  follows: 

"All  workers  of  Weyerhaeuser 
Company's  Green  Mountain  Mill,  in 
Tautle,  Washington;  Longview  Woods; 
Longview  Log  Transportation  Crew;  and 
Longview  Mill  Division  Complex 
(including  Mill  A,  Mill  B,  Planer 
Operations,  Clear  Sander  Operations, 
Dry  Kiln  Operations  and  the  Shipping 


and  Transportation  Department]  in 
Longview,  Washington;  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  12, 1984 
are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  29th  day  of 
October  1985. 

ftnhmt  n  n— Imm  Imiiiiw. 

Director,  Office  of  Legitlation  and  Actuarial 
Servicea.  I//& 

[FR  Doa  B6-28»8  Filed  ll-4-a6;  ft45  am] 


[TA-W-ie,2M  and  TA-W-1C,287) 

Wood  and  Hyde  Laattier  Corp,; 
GloversvUle.  NY;  and  Hagaman 
Manufacturing  Corp,,  Hagawan.  NY; 
Termination  of  InvesMgation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  12, 1985  in  response 
to  worker  petitions  which  were  filed  by 
the  Clove  Cities  Area  Joint  Board  of  the 
Amalgamatqed  Clothing  and  Textile 
Workers  Union  on  behalf  of  workers  at 
Wood  and  Hyde  Leather  Company, 
Gloversville,  New  York,  and  Hagaman 
Manufacturing  Coiporation.  Hagaman. 
New  York. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-15.591).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  29th  day  of 
October  1985. 

Marvin  MFooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  85-28389  Filed  11-4-85;  6:45  am) 

MLUtM  COOE  4510-30-M 


Altra,  Inc^  et  aL;  Investigations 
Regarding  Certifications  of  Eligibility 
To  Apply  for  Woriier  Ad|ustroent 
Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  D, 
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Chapter  2,  of  the  Act  The  investigations 
will  huther  relate,  as  appropriate,  to  the 
deteranination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Hie  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director,  Office  of  Trade  Adjustment 
Asistance,  at  the  address  shown  below, 
not  later  than  Novembm- 15, 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  15. 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

Appendix 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street.  NW..  Washington. 
D.C.  20213. 

Signed  at  Washington.  D.C  this  28th  day  of 
October  1965. 

Marvin  M.Fooks. 

Director,  Trade  Adjustment  AsBistancx. 
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(FR  Doc.  85-26383  Filed  11-4-85;  8:45  am] 

MLLSta  COOe  4S10-40-M 


General  Dynamice  Corp.  et  el.; 
Determinations  Regarding  EliglbNity 
To  Apply  for  Worker  Adjuetment 
Aseiatance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
October  21. 1985-October  25, 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-16,034:  General  Dynamics  Corp.. 
Quincy  Shipbuilding  Div.,  Quincy. 
MA 

TA-W-16,002;  W.  Kotkes  and  Son,  Inc., 
Lynchburg,  VA 

TA-W-16.D41;  Quality  Components, 
Inc.,  St.  Mary's,  PA 

TA-W-16.005:  Boise  Cascade  Corp., 
Aberdeen  Sawmill.  Aberdeen,  WA 


Affirmative  Detemoinations 

TA-W-16,014:  Texacan  Corp.,  Phoenix. 
AZ 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  aiter 
January  1, 1985. 

TA-W-15,981;  Gendex  Corp., 
Milwaukee,  WI 

A  certification  was  issued  covering  alt 
workers  of  the  firm  separated  on  or  after 
July  1. 1984. 

TA-W-16.019:  Seamless  Hospital 
Products  Co..  Inc.,  Payette,  AL 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  1. 1984  and  before  February  1. 1985. 

TA-W-16.042;  Red  Cedar  Products,  Ina, 
Amanda  Park,  WA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  1. 1984. 

TA-W-16,093;  Elder  Manufacturing 
Corp.,  Lynchburg,  VA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
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June  5, 1984  and  tx^fore  nnrember  31, 
1984. 

TA-W-16,079;  Tremonton  ^rartswear, 
Tremonton,  UT 
A  certification  was  issued  covering  aU 
workers  of  the  firm  separated  on  or  after 
September  1, 1984  and  before  July  31, 
1985. 

TA-W-16.079A;  Orem  Sportswear. 
Orem.  UT 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  1, 1984  and  before  July  31. 
1985. 

TA-W-16.072;  Johnson  Controls,  Inc., 
Georgetown,  KY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  1. 1985. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  October  21, 
1985-October  25, 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street  NW.. 
Washington,  D.C.  20213,  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  October  2a  1965. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjastment 
Assistance. 
[FR  Doc.  85-26384  Filed  11-4-85:  8:45  am] 

BILLMO  CODE  4910-3IMI 


Office  of  Pension  and  WeHare  Benefit 
Programs 

[ProMbHed  Transaction  Exemption  85-1 17; 
Exemption  Application  No.  D-5903  et  al.] 

Grant  of  Individual  Exemptions;  the 
MedtesI  Center  Clinic  et  at 

agency:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

action:  Grant  of  individual  exemptions. 

SiNlMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 


have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  appUcants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persona.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17. 1978)  tiransferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secret£uy  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Medical  Clinic,  PA.  Profit  Sharing 
Plan;  the  Medical  Clink,  P.A.  Money 
Purchase  Pmsion  Plan  (together,  the 
Plans)  Located  in  Jackson,  Mississippi 

(Prohibited  Transaction  Exemption  85-177; 
Exemption  Application  Nos.  I>-5903  and  D- 
5904] 

Exemption  ' 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  and  (E)  of  tiie 
Code,  shall  not  apply  to  (1)  the  sale  of 
certain  real  property  (the  Land)  to  the 
Plans  by  Manship  Rentals,  a  party  in 
interest  with  respect  to  the  Hans, 
provided  that  the  Plans  pay  no  more 
than  the  fair  market  value  of  the  Land 
on  the  date  of  sale;  (2)  the  lease  of  the 
Land  by  the  Plans  to  Uie  Medical  CHnic, 
P.A.,  the  sponsor  of  the  Plans,  under  the 
terms  described  in  the  notice  of 
proposed  exemption,  provided  such 
terms  are  not  less  favorable  to  the  IHans 


than  those  obtainable  in  an  arm's-length 
transaction  with  unrelated  parties;  and 
(3)  the  assumption  by  die  Plans  of  a 
portion  of  an  outstanding  note  betweoi 
Manship  Rentals  and  First  National 
Bank,  the  trustee  of  the  Ptans. 

For  a  more  complete  statement  of  die 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubhshed  on 
September  3, 1985  at  50  FR  35619. 

For  Further  Information  Contact:  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-7901.  (Hiis  is  not  a 
toll-free  number.) 

Radiology  Associates,  PA.  Pension  Plan 
(die  Plan)  Located  in  Litde  Rode, 
Arkansas 

(Proliibited  Transaction  Exemption  85-178; 
Exemption  Application  No.  D-5967] 

Exemption 

The  restrictions  of  sections  40e(a)  and 
406  (b)(1)  and  (b)(2)  of  die  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4875(c)(1)  (A)  throi^  (E)  of  the 
Code,  shall  not  apply  to  the  loan  by  the 
Plan  of  $328,600  to  Medical  Equipment 
Leasing  Company,  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  terms  of  the  loan  are  no  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  third 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  23, 1985  at  50  FR  34216. 

For  Further  Information  Contact  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-7901.  (This  is  not  a 
toU-firee  number.) 

WLB  Group,  Inc.  Profit  Sharing  Plan  and 
Trust  (the  Man)  Located  in  TuoKm, 
Arizona 

(Prohibited  Transaction  Exemption  85-179; 
Exemption  Application  No.  D-e020] 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  {b)(2)  of  Uie  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  of  certain  real  property  and 
certain  personal  property  located 
therein  to  the  WLB  Group,  Inc.,  the 
sponsor  of  the  Plan;  provided  that  all 
terms  of  such  sale  are  at  least  as 
favorable  to  the  Plan  as  those  which  the 
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Plan  could  obtain  in  an  arm's-length 
transactions  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3, 1985  at  50  FR  35821. 

For  Further  Information  Contact  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-6681.  (This  is  not  a 
toll-free  number.) 

Foster  L  BuUard,  |r.,  M.D.,  F.A.  Pension 
Plan  (the  Plan)  Located  in  Naples, 
nofida 

(Prohibited  Transaction  Exemption  85-180; 
Exemption  Application  No.  D-6138J 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (.b)(l)  and  (b)(2)  of  the  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4976(c)  (1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plan  of  its  beneficial  interest 
(the  Property)  in  the  Lindgren  Land 
Trust  to  Foster  L  Buliard.  Jr.,  M.D..  a 
parly  in  interest  with  respect  to  the  Plan, 
provided  that  the  sales  price  is  not  less 
than  the  fair  market  value  of  the 
Property  on  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3, 1985  at  50  FR  35622. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
loll -free  number.) 

Gerald  G.  Olson,  M.D.,  Profit  Sharing 
Plan  and  Money  Purchase  Pension  Plan 
(collectively,  the  Plans)  Located  in 
Redwood  City,  California 

(Prohibited  Transaction  Exemption  85-181; 
Exemption  Application  No.  0-8221] 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  Uie 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plans  of  certain  real  property 
(the  Property)  to  Gerald  G.  Olson,  M.D., 
a  party  in  interest  with  respect  to  the 
Plans,  for  cash  in  the  amount  of 
$150,000,  provided  that  such  amount  is 
not  less  than  the  fair  market  value  of  the 
Property  on  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


proposed  exemption  published  on 
August  23, 1985  at  SO  FR  34220. 

For  Further  Information  Contact:  Ms. 
Katharine  D.  Lewis  of  die  Department, 
telephone  (202)  523-6882.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  dischaige  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  die  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  dial  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statulory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  TTie  availability  of  Uiese 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C.,  tills  29th  day 
of  October,  1985. 

Elliot  I.  Daniel, 

Assistant  Administrator  for  Regulations  and 
Interpretations.  Office  of  Pension  and 
Wei  fare  Benefit  Programs,  US.  Department  of 
Labor 

(FR  Doc.  85-26393  Filed  ll-»-85;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

Announcement  of  Availability  of  Funds 
for  the  Provisions  of  Legal  Services  in 
the  State  of  California 

agency:  Legal  Service  Corporation. 


action:  Notice. 


SUMMANV:  The  Legal  Services 
Corporation  (L.SC)  announces  the 
availability  of  grant  funds  beginning  in 
calendar  year  1986  for  the  provision  of 
legal  services  to  eligible  clients  residing 
in  Monterey  County,  California. 

DATi:  All  appUcabons  for  grant  funds 
must  be  received  on  or  before  November 
18,1965. 

KM  FURTNCN  mTOWMATKHI  CONTACT. 
Peter  Broccoletti,  Regional  Officer,  Legal 
Services  Corporation.  Pacific  Regional 
Office,  177  Post  Street  Suite  860,  San 
Francisco,  California  94106:  (415)  556- 
6952. 

•umASBrrANv  iNfownATioN:  The 
Legal  Service  Corporation,  the  national 
independent  organization  charged  with 
implementing  the  federally-funded 
system  of  legal  services  for  low  income 
people,  announces  the  avadability  of 
grant  funds  for  the  provisions  of  legal 
services  to  eligible  dients  residing  in 
Monterey  Coimty,  California. 

The  annualized  level  of  Legal  Services 
Corporation  funding  for  the  service  area 
is  approximately  $193,000  for  calendar 
year  1986. 

All  groups  and  persons  interested  in 
applying  for  this  grant  should  request  a 
grant  application  from  the  Grants 
Assistant,  Grants  and  Budget  Unit 
Office  of  Field  Services.  400  Virginia 
Avenue  SW..  Washington.  D.C.  20024- 
2751.  Subsequent  to  the  application 
deadline,  November  18, 1985,  a  public 
hearing  may  be  held  at  which  applicants 
and  other  interested  parties  can  make 
presentations  regarding  provision  of 
legal  services  in  the  service  area. 

Two  copies  of  the  application  shoidd 
be  submitted  to  the  Regional  Officer. 
Pacific  Regional  Office,  177  Post  Street 
Suite  890,  San  Francisco,  California 
94108;  and,  two  copies  of  the  grant 
application  should  be  sent  to  the  Grants 
Assistant  at  the  Washington.  D.C. 
address  noted  above. 

Any  grant  application  recommended 
by  the  Legal  Services  Corporation  will, 
pursuant  to  section  1007(1)  of  the  I.SC 
Act,  be  announced  in  the  Federal 
Register,  and  additional  comments  and 
recommendations  will  be  requested  at 
least  thirty  days  prior  to  final  approval 
of  the  grant 

Date:  October  31, 1985. 
Joshua  Brooks, 

Deputy  Director,  Office  of  Field  Services. 
(FR  Doc.  85-26369  Filed  11-4-85;  8:45  am] 
BHJJNQ  CODE  «a20-3S-H 
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NATIONAL  SCIENCE  FOUNDATION 

Grants;  Programs  for  Preparing  Mhldle 
School  Sdanco  and  llattwniatics 
Taachars;  Solicitation 

November  1. 1985. 
Submission  Deadline:  May  2. 1988. 

Programs  for  Preparing  Middle  School 
Science  and  Mathematics  Teachers 

This  document  is  the  second  in  a 
series  of  targeted  program  solicitations 
that  NSFs  Directorate  for  Science  and 
Engineering  Education  will  issue  to  elicit 
proposals  directed  toward  specific  high 
priority  problenos  and  opportunities 
facing  mathematics,  science  and 
technology  education  in  America's 
schools.  These  solicitations  are  intended 
to  complement,  not  to  supplant,  already 
existing  program  guidelines  and 
announcements,  which  describe  the 
broad  range  of  interests  of  NSFs 
Divisions  of  Materials  Development  and 
Research  (see  NSF  Publication  85-10) 
and  of  Teacher  Enhancement  and 
Informal  Science  Education  (NSF  85-9). 

Introduction 

The  Division  of  Teacher  Preparation 
and  &ihancement  (formerly  the  Division 
of  Teacher  Enhancement  and  Informal 
Science  Education)  supports  a  wide 
range  of  programs  designed  to 
strengthen  the  teaching  of  mathematics, 
science  and  technology.  The  Division 
supports: 

•  The  development  of  creative  new 
programs  and  materials  for  the 
preparation  of  those  studying  to  become 
percoUege  teachers  of  science, 
mathematics  or  technology. 

•  The  development  of  programs  and 
materials  that  enhance  teachers' 
preparation,  enrich  their  experiences, 
and  provide  background  for  leadership; 

•  The  development  of  programs  that 
provide  resoiirce-sharing  networks  and 
professional  linkages  among  teachers, 
colleges  and  aniversities,  industries  and 
other  scientific  and  educational 
organizations;  and 

•  The  recognition  of  excellence  in 
teaching  through  Presidential  Awards. 

The  Division  employs  a  combined 
approach  in  eliciting  and  selecting 
projects  for  support  Fust  the  Division 
accepts  "uns<dicited"  proposals 
submitted  in  response  to  program 
announcements  describing  its  general 
interests  (e.g.,  NSF  85-9  and  NSF  85-10). 
Second,  the  Division  will  issue 
occasional  program  solicitations,  each 
targeted  to  address  a  specific  high 
priority  problem  or  opportonity.  These 
solidtatimis  often  are  for  one-time  NSF 
support  that  is  designed  to  leverage  or 
energize  activity  with  the  expectation 


that  the  activity  will  be  self-peipetuating 
after  NSF  support  is  no  longer  provided. 
This  is  the  first  program  solicitation  to 
be  issued  by  the  Division  of  Teacher 
Preparation  and  Enhancement.  The 
target  of  this  solicitation  is  the  creation 
of  improved  programs  for  the  preservice 
preparation  of  middle  school  science 
€md  mathematics  teachers.  In  addition 
to  this  specific  solicitation,  the  Division 
supports  preservice  projects  in  other 
areas  and  inservice  professional 
development  projects  across  the  broad 
spectrum  of  precoUege  mathematics  and 
science. 

Solicitation 

During  the  last  decade  we  have  seen 
the  emergence  in  the  United  States  of 
the  middle  school  with  single  subject 
classrooms  and  teachers.  In  science  and 
mathematics,  former  elementary  school 
teachers  or  secondary  teachers  have 
been  reassigned  to  teach  content  in 
these  schools.  Few.  if  any,  have  been 
specifically  trained  to  do  so.  Currently 
very  few  colleges  and  universities  have 
programs  specifically  oriented  to  the 
needs  of  those  preparing  for  middle/ 
junior  hi^  school  science  or 
mathematics  teaching.'  Yet  it  is 
critically  important  that  students  at  the 
middle  and  junior  high  school  levels — 
early  adolescents  who  often  make 
decisions  about  whether  to  pursue  or 
abandon  interests  in  science  and 
mathematics — be  taught  by  qualified 
teachers  who  have  received  adequate 
training  in  science  and  mathematics  and 
in  the  teadiing  of  science  and 
mathematics  at  these  levels.  *■*•*  Not 
only  is  excellent  science  and 
mathematics  teaching  necessary  for 
those  students  who  may  later  elect  to 
pursue  careers  in  science  or 
mathematics;  it  is  essential  for  ALL 
students  who  must  function  effectively 
as  citizens  in  a  high  technology  society. 

The  Division  of  Teacher  Pteparation 
and  Enhancement  in  an  effort  to 
address  this  need,  is  inviting  proposals 
from  colleges  and  universities  to 
develop  comprehensive  model  programs 
for  training  middle/junior  high  school 
science  or  mathematics  teachers. 


'  Sumy  KemiJtM:  Pnaervice  Preparation  of 
Teachers  of  Science  at  the  Elementary,  Middh.  and 
Junior  High  School  Levels.  K  MecUing.  National 
Science  Teachers  Aisociation,  1982. 

'Early  Adolesence:  Perspectives  and 
Recomamndaticms.  P.  Hord.  Report  prepared  for  the 
National  Science  Foundation.  Directorate  for 
Science  Education.  Office  of  ProgFam  Integratloa. 
September,  1978. 

'  SlandardB  for  the  Preparation  and  Certification 
of  Teachers  of  Science.  K-12.  Position  Sutement 
National  Science  Teachers  Association,  1083. 

*  Guidelines  for  the  Preparation  of  Teachers  of 
Mathematics.  National  Council  of  Teachers  of 
Mathenatics,  18S1. 


Proposals  for  programs  that  will  prepare 
students  for  teaching  both  science  and 
mathematics  are  also  eligible  for 
consideration.  Although  it  is  expected 
that  most  of  the  projects  supported  will 
be  designed  for  preservice  training  of 
undergraduate  students,  preservice  or 
retraining  programs  designed  for  other 
populations,  such  as  baccalaureate 
trained  scientists  and  mathematicians, 
are  not  precluded  from  this  solicitation. 
'  Projects  supported  under  this 
solicitation  are  expected  to  develop 
outstanding  programs  and  materials  that 
will  not  only  substantially  improve  the 
preparation  of  middle/junior  high  school 
science  or  mathematics  teachers  in  the 
specific  institutions  supported,  but  will 
serve  collectively  as  excellent  models 
for  other  teacher  training  institutions 
that  wish  to  develop  similar  programs. 

From  this  solicitation  the  Division 
expects  to  make  4-12  awards  in  the 
amount  of  $5O0,00O-$1.500,000.  The 
durations  of  these  awards  are 
anticipated  to  be  3-5  years.  Total  dollar 
allocation  to  this  group  of  targeted 
projects  is  expected  to  be  at  Least 
$6,000,000  over  the  3-5  year  period. 

Important  Considerations 

« 

Proposals  responsive  to  this 
solicitation  should  describe  the 
development,  implementation,  and 
evaluation  of  exemplary  programs  for 
the  preservice  preparation  of  middle/ 
junior  high  school  science  or 
mathematics  teachers,  i.e.  teachers  in 
single  subject  classrooms  in  grades  5-9, 
The  programs  described  in  submitted 
proposals  are  expected  to  include,  but 
are  not  limited  to,  the  following 
characteristics: 

1.  The  program  should  emphasize 
science  and/or  mathematics  content 
appropriate  for  middle/junior  high 
school  grades.  The  courses  should  be 
taught  in  a  maimer  appropriate  for 
prospective  teachers, 

2.  Programs  should  include 
components  dealing  with  methods  of 
teaching  science  or  mathematics  to  the 
early  adolescent  learner, 

3.  The  development  team  must  include 
scientists  or  itaathematicians  from 
disciplinary  departments  as  well  as 
experts  on  the  teaching  of  science  or 
mathematics  at  this  level.  Also,  I 
collaboration  with  practitioners  in  the  ! 
schools  and  other  education  specialists 
during  the  development  and 
implementation  of  the  program  is 
strongly  encouraged, 

4.  Programs  should  be  based  on  a 
coherent  approach  or  orientation  to  the 
teaching  of  science  or  mathematics  and 
the  preparation  of  teachers  to  teach 
science  or  mathematics  at  the  middle 
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school/junior  high  level.  The  rationale 
for  the  chosen  approach  should  be 
presented  in  the  proposal.  It  is  expected 
that  this  solicitation  will  result  in 
support  of  new  approaches  to  the 
preparation  of  teachers  which  reflect 
our  best  understanding  and  latest  beliefs 
about  the  process. 

5.  In  addition  to  describing  in  detail 
the  rationale,  content  and  methods  of 
development  for  the  model  program, 
proposals  should  clearly  define  the 
schedule  for  and  mechanisms  of 
implementation,  plans  for  evaluation  of 
the  program,  and  methods  for  providing 
information  on  the  model. 

6.  Proposals  should  include  sufficient 
evidence  of  institutional  commitment  to 
ensure  that  the  new  programs  that  are 
developed  will  be  supported  and 
sustamed  after  the  development  period. 
In  particular,  assurances  that  the  new 
program,  if  successful,  will  become  one 
of  the  continuing  programs  offered  by 
the  institution  is  required  through 
appropriate  letters  of  support. 

7.  Proposals  should  discuss  plans  or 
proposals  for  certification  of  graduates 
of  the  new  program. 

Pr^Mtration  and  Submission  of 
Pn^HMals 

Preliminary  Inquiries 

Brief  preliminary  inquiries  are 
suggested  but  not  required.  The 
preliminary  inquiry  process  provides  an 
opportunity  for  the  proposers  to  explore 
their  project  ideas  with  Foundation  staff 
and  to  receive  comments.  While  a 
preliminary  inquiry  has  no  influence  on 
any  subsequent  review,  it  may  help  to 
identify  project  weakness  or  omissions 
and  focus  the  project  on  ideas  that  show 
the  most  promise. 

Preliminary  inquiries  should  be  no 
longer  than  8  doubled-spaced  pages  and 
should  address  the  following  topics: 

•  What,  in  broad  outline,  is  the 
proposed  program? 

•  What  is  the  rationale  for  the 
program?  ' 

•  How  will  the  program  be  evaluated? 

•  Who  are  the  scientists,  science 
educators,  and  others  involved  in  the 
development,  implementation,  and 
evaluation  of  the  program? 

•  What  are  the  approximate  yearly 
costs  by  broad  categories  of 
expenditures? 

•  What  is  the  proposed  duration  of 
the  project? 

Preliminary  inquiries  and  staff 
opinions  have  no  bearing  on  the  peer 
review  process  for  a  formal  proposal.  No 
information  concerning  the  preliminary 
inquiries  is  available  to  peer  reviewers. 


Three  copies  of  a  preliminary  inquiry 
should  be  sent  no  later  than  February 
14, 1986  directly  to:  Teacher  Preparation 
Program,  Division  of  Teacher 
Preparation  and  Enhancement 
Directorate  for  Science  and  Engineering 
Education,  National  Science  Foundation, 
Washington,  DC  20550. 

Formal  Proposals 

For  guidance  on  the  specifics  of 
proposal  preparation,  proposers  should 
consult  the  Program  Announcement, 
Division  of  Materials  Development  and 
Research  (NSF  85-10)  and  Grants  for 
Scientific  and  Engineering  Research 
(NSF  83-57).  The  first  of  these 
publications  includes  required  forms 
that  should  accompany  each  proposal 
and  a  discussion  of  the  criteria  that  are 
used  in  evaluating  proposals.  The 
second  pubUcation  provides  detailed 
information  on  proposal  preparation  and 
processing  and  on  grant  administration. 
This  latter  document  should  be  used 
with  the  following  understanding: 

•  For  "research"  substitute  "science 
education"  or  ''science  education 
project"  as  appropiate; 

•  The  terms  "new  discoveries"  or 
"fundamental  advances"  include 
development  of  the  science  and 
engineering  infrastructure  directed 
toward  those  goals.  Except  as  modified 
by  the  guideUnes  set  forth  herein  and  in 
NSF  85-10,  preparation  (content,  format, 
budget,  other  sources  of  support  etc.), 
proposal  submission,  evaluation.  NSF 
awards  (general  information  and 
highlights),  declinations,  and 
withdrawals  contained  in  NSF  8»-57  are 
applicable.  These  publications  can  be 
obtained  from  the  Forms  and 
Publications  Unit  National  Science 
Foundation,  1800  G  Street  NW., 
Washington,  DC  20550. 

Who  May  Submit 

Colleges  and  universities  or  other 
organizations  quahfied  to  prepare 
teachers  are  eligible  to  submit 
proposals. 

llie  Foimdation  provides  awards  for 
science  and  engineering  education.  The 
awardee  is  wholly  responsible  for  the 
conduct  of  such  science  education 
projects  and  for  the  preparation  of  the 
results  for  publication.  The  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  their 
interpretation. 

The  Foimdation  welcomes  proposals 
bom  all  qualified  scientists  and  science 
educators,  and  strongly  encourages 
women  and  minorities  to  compete  fully 
in  the  development  programs  described 
in  this  document.  In  accordance  with 


Federal  statutes  and  regulations  and 
NSF  policies,  no  person  shall  be 
excluded  on  grounds  of  race,  color,  age, 
gender,  national  origin,  or  physical 
handicap  from  participation  under  any 
program  or  activities  receiving  financial 
assistance  bom  the  National  Science 
Foundation. 

NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairment  to 
communicate  with  the  Division  of 
Persoimel  and  Management  for 
information  relating  to  NSF  programs, 
employment  or  general  information. 
This  number  is  (202)  357-7482. 

When  to  Submit 

All  formal  proposals  responding  to 
this  program  solicitation  must  be 
received  no  later  than  May  2, 1988. 
Project  starting  dates  of  September  1, 
1988,  or  later  may  be  requested. 
Preliminary  inquiries,  if  submitted,  must 
be  received  by  February  14, 1986  to 
receive  staff  review  and  coomient 

What  to  Submit 

By  then-  nature,  proposals  appropriate 
for  the  soUdtation  taiget  described  In 
this  announcement  are  likely  to  be  one 
of  a  kind  and  rather  complex.  Therefore, 
contact  with  program  staff  before 
submitting  formal  proposals  is  strongly 
encouraged.  Program  staff  can  be 
reached  at  202/357-7000. 

Fifteen  (15)  complete  copies  of  the 
proposal  and  three  (3)  adchtional  copies 
of  the  Cover  Sheet  Project  Summary, 
and  Data  Sheet  should  be  prepared  and 
sent  to:  Data  Support  Services  Section, 
-National  Science  Foundation,  Room  220, 
Washington.  D.C.  20550. 

Cover  Page 

In  the  upper  left  hand  block  labeled 
"For  Consideration  by  NSF 
Organizational  Unit"  it  is  hnportant  to 
identify  the  Division  and  the  solicitation 
target  to  which  are  responding,  Le., 
"Division  of  Teacher  Preparation  and 
Enhancement  Program  for  Preparing 
Middle  School  Science  and  Mathematics 
Teachers." 

Additional  InformatioD 

Questions  not  addressed  in  this 
publication  or  in  the  publications  NSF 
85-10  and  NSF  83-57  may  be  directed  to 
the  NSF  staff  by  writing  to:  Teacher 
Preparation  Program,  Division  of 
Teacher  Preparation  and  Enhancement 
Directorate  for  Science  and  Engineering 
Education,  National  Science  Foundation. 
Washington,  D.C.  20550. 
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Number  47.080,  Teacher  Preparation  and 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  SO-247] 

CofMoMiAad  Edtoon  Of  N«w  Yortc,  Inc; 
Envlronmwitol  AMiMwunt  and 
Finding  of  No  SigniflcaRt  InvMl 

The  U&  Nudear  Regulatory 
CommisuoD  (the  Commissian)  is 
considering  issuance  of  an  exemptioD 
from  the  requirements  of  Appendix  R  to 
10  CFR  Part  50  to  Consolidated  Edison 
Company  of  New  York  (the  licensee)  for 
the  Indian  Point  Nuclear  Generating 
Unit  No.  2,  located  at  Westchester 
County.  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  relax  die  technical 
requirements  concemiog  emergency 

lighting. 

The  exemption  it  re^Muisive  to  the 
licensee's  applications  for  exemption 
dated  January  10  and  July  13, 1063.  as 
supplemented  by  letters  dated  July  29 
and  September  9. 1983.  April  3a  1984. 
and  January  31,  May  23,  and  July  28, 
1985. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed 
because  the  features  described  in  the 
licensee's  requests  regarding  the 
existing  Ore  protection  at  the  plant  for 
these  items  are  the  most  practical  means 
for  meeting  the  intent  of  Appendix  R 
and  literal  compliance  would  not 
significantly  enhance  the  fire  protecticm 
capability. 

Environmental  Impacts  of  the 
Pmpoted  Action:  The  proposed 
exemption  will  provide  a  degree  of  fire 
protection  that  is  equivalent  to  that 
required  by  Appendix  R  for  the  affiected 
areas  of  the  plant  such  that  there  is  no 
increase  in  the  risk  of  fires  at  this 
facility.  Consequendy,  the  probabiHty  of 
fires  has  not  been  increased  and  the 
post-fire  radiological  releases  will  not 
be  greater  than  previously  determined 
nor  does  the  proposed  cxoniJtion 
otherwise  afiect  radiological  plant 
effluents.  Therefore,  the  Cosu^sion 
concludes  that  there  are  no  ai^iificant 
radiological  environmental  impacts 


associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  condut^ 
that  there  are  no  significant  iMm- 
radiological  environmental  impacts 
associated  with  the  proposed 
exempti<ML 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  cumI  operating  bcense]  for  tiie 
Indian  Point  Nuclear  Generating  Unit 
No.  2. 

Agencies  and  Persona  Consulted:  The 
NRC  stafif  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  intact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  oi  the 
himan  environment. 

For  farther  details  with  respect  to  this 
action,  see  the  applications  for 
exemption  dated  January  10  and  July  13, 
1983,  and  supplements  dated  July  29  and 
September  9. 1983.  April  30, 1984,  and 
Jaoiiaiy  SI,  May  23.  and  July  28, 1985, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC,  and  at  the  Local  Public 
Document  Room.  White  Plains  Public 
Library,  100  Martine  Avenue.  White 
Plains,  New  York  10610. 

Dated  at  Betlieada.  Maryiand.  tfak  90di  day 
of  October  IB&S. 

For  the  Nuclear  Regulatory  Commissian. 
GusCLainas, 

Assistant  Director  for  Operating  Reactors, 

Division  ofUceasing. 

[PR  Doc.  85-28379  FHed  11-4-85;  8:45  am) 
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[Docket  Na  50-155] 

Consumer*  Powar  Co.;  Environmontai 
AssMsment  and  Finding  of  No 
Significant  hnpact 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  the  requirements  of 


Appendix  J  to  10  CFR  Rart  SO  to 
Consimiert  Power  Company  (CPCo)  (the 
licensee)  far  the  Big  Rock  Point  Plant 
located  at  the  bcensee's  site  fas 
Charlevoix  County,  Michigan. 

Environmental  Assessment 

Identification  of  the  Proposed  Action: 
The  exemptioa  woald  exempt  the 
licensee  froa  tha  Appendix  J 
requirement  of  testfog  the  reactor 
containment  building  airiodc  door  seals 
within  72  hoers  of  each  opening.  The 
proposed  exemption  is  in  accordance 
with  the  licensee's  request  dated 
September  15. 1975,  as  supplemented  on 
October  10. 1980  and  as  supported  by 
additional  commitments  made  on 
February  2. 1964. 

The  Need  for  the  Proposed  Actioir.  10 
CFR  50.54(0)  requires  diat  all  licensees 
meet  the  requirements  of  Appendix  J — 
Primary  Reactor  Containment  Leakage 
Testing  for  Water-Cooied  Power 
Reactors.  Section  in.D.2(bMiii)  of 
Appendix  J  requires  that  airiodcs 
opened  during  periods  when 
containment  integrity  is  required  shall 
be  tested  for  leakage  within  3  days  after 
each  opening,, or  shall  be  tested  every  3 
days  during  periods  of  fi^uent 
openings.  Section  III.D.2(b)(i)  of 
Appendix  J  requires  that  full  pressure 
airlock  leak  tests  be  done  every  6 
months.  In  lieu  of  these  requirements, 
the  licensee  has  proposed  to  (1)  perform 
full  pressure  leakage  tests  of  airlock 
every  8  months,  and  (2)  replace  airiock 
door  seals  periodically  in  accordance 
with  manufacturer's  recommendations. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  pertains  to  the  ft«quency  of 
testing  the  containment  airiocks.  The 
NRC  staff  evaluated  containment 
airlock  leak  testing  during  the  Integrated 
Assessment  jwrtion  of  the  Systematic 
Evaluation  ProgrEim.  The  staff 
conclusion,  documented  in  section  4.20 
of  NUREG-0828,  was  that  the  licensee's 
proposed  leakage  testing  program 
including  more  fi^quent  full  pressure 
testing,  and  periodic  replacement  of 
airlock  door  seals  in  accordance  with 
the  manufacturer's  recommendations 
would  provide  an  acceptable  alternative 
to  strict  compliance  with  the  applicable 
Appendix  J  requirements.  This 
conclusion  is  further  supported  by  the 
past  good  performance  of  the  airlock 
door  seals  at  the  Big  Rock  Point  facility. 
The  alternative  actions  proposed  by  the 
licensee  would  provide  reasonable 
assurance  that  airlock  leakage  will  not 
exceed  acceptable  levels.  Thus,  the 
exemption  does  not  affect  the  risk  of 
facOity  acddents.  Post-accident 
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radiological  releases  will  not  be  greater 
than  previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents,  or  any 
significant  occupational  exposures.  The 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
exemption.  Since  we  have  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  exemption,  any  alternative 
such  as  literal  compliance  with  section 
III.D<2(b)(iii)  will  either  have  no 
environmental  Impact  or  greater 
environmental  impact.  The  principal 
alternative  to  the  exemption  would  be  to 
require  literal  compliance  with  section 
III.D.2(b)(iii)  of  Appendix  J  to  10  CFR 
Part  50.  This  would  require  Big  Rock 
Point  to  leak-test  the  containment 
airlocks  every  3  days.  Such  testing 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources:  The 
proposed  exemption  involves  no  use  of 
resources  not  previously  considered. 

Agencies  and  Persons  Consulted.  The 
NRC  staff  has  reviewed  the  licensee's 
request  as  discussed  above.  The  NRC 
staff  did  not  consult  any  other  agencies 
or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statranent  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  request  for  exemption  dated 
September  15. 1975  and  supplemental 
submittals  dated  October  10, 1980  and 
February  2. 1984.  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street,    ■ 
NW..  Washington,  DC,  and  at  North 
Central  Michigan  College,  1515  Harvard 
Street.  Petoskey.  Michigan  48770. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  October  1985. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Crutcfafield. 
Assistant  Director  for  Safety  Assessment, 
Division  of  Licensing,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  8&-26380  Filed  11-^-85: 8:45  am] 
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NRC  Fonii  212,  •XhnMcations 
invMtigation,  ProfMiionaT;  0MB 
Review  of  Information  CoNectlon 
Activities 

AOCNCV:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperworii 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Qualifications  Investigation, 
Professional. 

3.  The  form  number  if  applicable:  NRC 
Form  212. 

4.  How  often  the  collection  is 
required:  when  an  applicant  is 
considered  for  employment. 

5.  Who  will  be  required  or  asked  to 
report:  Previous  supervisors  and 
personal  acquaintances. 

8.  An  estimate  of  the  number  of 
responses:  2000. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  500. 

&  Section  3504(h),  Pub.  L  96-511  does 
not  apply. 

9.  Abstract:  Information  used  to 
determine  qualifications  and  suitabihty 
of  applicants  for  employment  with  NRC. 
ADDRESSES:  Copies  of  the  submittal  will 
be  made  available  for  inspection  or 
copying  for  a  fee  at  the  NRC  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  20555. 

TOR  FURTHER  INfORMATION  CONTACT: 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Jefferson 
B.  Hill.  (202)  395-7340. 

NRC  Clearance  Officer  R.  Stephen 
Scott.  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  29th  day 
of  October  1985. 

For  the  Nuclear  Regulatory  Commission. 

Patrida  G.  Nony. 

Director,  Office  of  Administration. 

(FR  Doc.  85-26377  Filed  11-4-85;  8:45  am] 
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NRC  Form  21 2A,  "Qualifications 
investigation,  Clerical/Secretarial"; 
OMB  Review  of  Information  Collection 
Activities. 

aoency:  U.S.  Nuclear  Regulatory 
Commission. 


ACTKNfcJMotice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 


f.  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  ^e  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  "Qualifications  Investigation, 
Clerical/Secretarial". 

3.  The  form  number  if  applicable:  NRC 
Form  212A. 

4.  How  often  the  collection  is 
required:  When  an  applicant  is 
considered  for  employment. 

5.  Who  will  be  required  or  asked  to 
report  Previous  supervisors  and 
personal  acquaintances. 

6.  An  estimate  of  the  number  of 
responses:  2,000. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request  500. 

a  Section  3504(h),  Pub.  L  96-611  does 
not  apply. 

9.  Abstract  Information  used  to 
determine  qualifications  and  suitability 
of  applicants  for  employment  with  the 
NRC 

ADDRESSES:  Copies  of  the  submittal  will 
be  made  available  for  inpection  or 
copying  for  a  fee  at  the  NRC  Public 
Document  Room,  1717  H  Street,  N.W.. 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT 
Conunents  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jefferson 
B.  Hill  (202)  395-7340. 

NRC  Clearance  Officer  R.  Stephen 
Scott.  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  29th  day 
of  October  1965. 

For  the  Nuclear  Regulatory  Commission. 
Patrida  G.  Nofiy, 
Director,  Office  of  Administration. 
[FR  Doc  85-26378  Filed  11-14-85;  8:45  am) 
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[Dodiet  No.  8TN  50-S2S1 

Arizona  Public  Service  Co4 
Consideration  of  an  AppHostlon  for 
Approval  of  a  Proposed  Transfer  of 
Interests  Under  a  Proposed  Sale  and 
Leaset)ac>(  Transaction,  Proposed  no 
SIgniflcsnt  Hazards  Determination, 
Solicitation  of  Comments  and 
Opportunity  for  Hearing 

The  Nuclear  Regulatory  Commission 
is  considering  an  application  dated 
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October  18, 198S.  filed  by  Atisona  PMblic 
Service  Company  (APS)  on  behalf  of 
Public  Service  Compaoy  of  New  Mexico 
(PfA4)  and  The  Pint  National  Bank  of 
Boston,  aa  Owner  Trastee  (Owner 
Tnistee),  for  the  isaoanoe  oif  an  order 
under  10  CFR  Part  50  approving  (i)  the 
transfer  by  PNM  to  the  Owner  Tnistee 
of  the  fee  interest  and  (ii)  the 
simultaneous  transfer  by  the  Thistee 
back  to  PNM  of  a  long-term  (2SVfc  years, 
appioximately)  poeaessoty  leasehold 
interest  in  a  major  protion  of  PNM's  102 
percent  intoest  in  Palo  Verde  Nuclear 
Generatii^  Station  (PVNGS)  Unit  1  as 
contemplated  in  the  proposed  sale  and 
leasback  financing  transaction 
described  in  the  application.  Under  the 
proposed  transaction,  it  is  represented 
that  PNM  would  remain  in  possession  of 
its  present  interests  in  PVNGS  under  a 
leasehold  rather  than  by  vBrtue  of 
ownership. 

Under  Facility  Operating  License 
NPF-41,  issued  June  1 1985.  PNM,  APS 
and  other  named  utilities  are  licensed  to 
posaess  PVNCS  Unit  1,  and  APS  is 
licensed  to  use  and  (^>erate  the  fedlity. 
PVNGS  Unit  1  is  part  of  a  three  tmit 
PVNGS  project  jointly  owned  by  those 
utilities,  with  PNM  having  a  10,2  percent 
interest  in  PVNGS  Unit  1  and  die 
PVNGS  project's  common  facilities. 
Under  a  Arizona  Nndear  Power  Project 
(ANPP)  Participation  Agreement  each 
owner  of  the  PVNCS  project  is  obligated 
to  pay  a  share,  equal  to  its  ownership 
interest,  of  all  costs  of  construction, 
maintenance,  operation,  capital 
improvements  and  deoonunissioning  of 
each  of  the  PVNGS  units,  and  entitled  to 
share  equal  to  its  ownership  interests  of 
the  electrical  output  of  the  units.  APS  is 
authorized  to  act  as  agent  for  the  other 
licensees  of  PVNGS  Unit  1.  and  has 
exchnrve  responsibility  and  control  over 
the  physical  construction,  maintenance 
and  operation  of  the  facility. 

APS  has  filed  the  subject  application 
on  behalf  of  PNM  seeking  Commission's 
approval  for  PNM  to  sell  to  Ae  Owner 
Trustee  for  the  benefit  of  equity 
investors,  all  or  a  portion  of  PNM's  10.2 
percent  ovvnership  interest  in  PVNGS 
Unit  1  and  all  or  a  proportionate  share 
of  one-third  of  PNM's  interest  in  the 
PVNCS  project's  comnon  facilities,  widi 
the  Owner  Trustee  simultaneously 
leasing  back  these  hiterests  to  PNM  for 
a  basic  tenn  of  about  28%  yean  with 
ri^s  of  renewal  and  repurchase.  The 
application  does  not  request  any 
amendment  or  transfer  of  the  license 
NPF-il  88  rt  is  not  requested  that  tiie 
Owner  Trastee  have  any  right  of 
possession  in,  absent  a  fbther  license 
amendment,  or  control  over  PVNGS  Unit 
1.  Those  rights  would  remain  solely  in 


the  PNM,  as  a  lessee  rather  thaa  an 
owner,  and  the  other  present  Ucensees 
of  PVNGS  Unit  1.  APS  would  continue 
to  be  the  sole  licensee  authorized  to  use 
and  operate  PVNGS  Unit  1. 

It  is  proposed  that  throu^HMit  the  terra 
of  the  leaseholds  PNM  will  have  the  full 
and  exclusiv*  authority  and 
responsibility  to  exercise  and  perform 
all  of  the  rights  and  duties  of  a 
Participant  in  PVNGS  under  the  ANPP 
Participation  Agreement.  PfihA  will  also 
retain  responsibility  for  the  paj-ment  of 
its  share  of  the  operating  and 
maintenance  expenses  and  costs  of 
capital  improvements  during  die  term  of 
the  leaseholds  and  thereafter,  in  the 
absence  of  odier  Commission  action,  fbr 
VkZ  percent  of  the  costs  of 
decommissioning  associated  with 
PVNGS  Unit  1. 

The  application  proposes  that  the 
order  authorizing  the  transfers 
contemplated  by  the  sale  and  leaseback 
transaction  incorporate  conditions  (a) 
that  the  rights  acquired  by  the  Owner 
Trustee  and  any  equity  investor  and  any 
successors  and  assigns  (including  any 
mortgagee  or  secured  party  of  such 
Owner  Tnistee)  in  and  to  PVNGS  Unit  1 
may  be  exercised  only  in  compliance 
with  and  subject  to  the  same 
requirements  and  restrictions  as  would 
apply  to  PNM  pursuant  to  the  provisions 
of  the  License,  the  Atomic  Energy  Act  <rf 
1954,  as  amended,  and  the  regulations 
issued  by  the  Commission  pursuant  to 
the  Act;  (b)  that  neither  the  Own» 
Trustee  nor  any  equity  investor  nor  any 
of  their  respective  successors  or  assigns 
may  take  possession  of  any  Interest  in 
PVNGS  1  prior  to  either  (1)  the  issuance 
of  a  license  bom  the  Commission 
authorizing  such  possission  or  (2)  the 
transfer  of  the  License  authorizing  PNM 
to  possess  an  interest  in  PVNGS  Unit  1 
upon  an  application  for  transferof  such 
License  filed  pursuant  to  10  CFR  50.80 
(b):  and  (c)  that  neither  the  Owner 
Trustee  nor  any  equity  investor  nor  any 
of  their  respective  successors  and 
assigns  need  become  a  licensee  under 
the  License  unless  and  until  the 
Commission  shall  have  issued  an 
amendment  of  such  License  authorizing 
such  Owner  Trustee,  equity  investor, 
sucessor  or  assign  to  take  possession  of 
an  interest  in  PVNGS  Unit  1  or  shall 
have  approved  a  transfer  of  PNM's 
License  to  such  Owner  Trustee,  equity 
investor,  successor  or  assign.  In 
addition,  the  Commission  may  also 
incorportae  such  other  conditions  or 
amend  die  license  in  such  manner  as  it 
believes  necessary  to  protect  the  publh: 
health,  safety  and  interest. 

The  application  also  asserts  that  the 
grant  of  the  relief  requested,  whidi 


essentially  is  a  reco^aition  of  the 
ooBversioD  of  PhOrf's  right  of  possession 
of  an  interest  in  PVNGS  Unit  1  tma  a 
fee  interest  to  a  leasehold,  does  not 
present  an  unreviewed  environmental 
impact  and  that  no  environmental 
impact  statement  or  appraisal  need  be 
prepared  in  acting  upon  the  application. 

No  determination  has  been  made  of 
whether  granting  the  request  would 
require  an  amendment  or  transfer  of 
license  NPF-41.  Should  a  license 
amendment  be  necessary,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  amended  (the  Act]  and  the 
Commission's  regulations. 

The  Commission  has  made  a  proposed 
determination  that  an  amendment  if 
needed,  would  involve  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  posnbiUty  of 
a  new  or  different  kind  of  accident  irom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  appUcant's  request  is  for  approval 
of  the  sale  and  leaseback  transacticHi 
with  PNM  remaining  in  possession  of  its 
present  interests  in  PVNGS  and 
continuing  to  be  obligated  to  pay  its 
share  of  all  costs  of  construction, 
maintenance,  operation,  capital 
improvements  and  decommissioning. 
The  Owner  Trustee  would  not  have  any 
right  of  possession  in,  absent  further 
license  amendment,  or  control  over 
PVNGS  Unit  1.  APS  would  be  die  sole 
licensee  authorized  to  use  and  operate 
the  facility.  Based  on  the  above,  and 
under  the  criteria  in  10  CFR  50.92(c),  the 
Staff  proposed  to  determine,  if  a  license 
amendment  is  necessary,  that 
amendment  to  the  license  would  not 
involve  significant  hazards 
considerations. 

The  Commission  is  seeking  public 
comments  on  the  application  and  this 
proposed  determination.  Any  comments 
received  within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Records  Branch,  Division  ot 
Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  deliveted  to 
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Room  400a  Maryland  National  Bank 
Building.  Bethesda,  Maryland  Erom  8:15 
a.m.  to  S.-00  pjn.  Monday  tlm>ugh  Friday. 

Further,  although  no  determination 
has  been  made  to  hold  hearings  on  the 
subject  application,  by  December  S, 
1965,  the  licensee  may  file  a  request  for 
a  hearing  with  respect  to  issuance  of  the 
amendment  to  the  subject  facility 
operating  licenses  and  any  person 
whose  interest  may  be  affected  by  this   - 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  fUe  a  written  petition  for  leave  to 
intervene  in  any  hearings  which  may  be 
held.  Request  for  a  hearing  and  petitions 
for  leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part  2. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date  and  it  is  determined  that  a  hearing 
be  held,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  maybe  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
identify  the  specific  aspectts)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
peititioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  qf  the  contentions  which  are 


sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  spedJSdty.  Contentions 
shall  be  limited  to  matters  within  the 
scope  of  the  amendments  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
lease  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Hiose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration  and 
whether  hearings  are  necessary.  The 
final  determination  will  serve  to  decide 
when  the  hearing,  if  any,  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  a 
license  amendment  involving  a 
significant  hazards  consideration  is 
necessary,  any  hearing  held  would  take 
place  before  the  issuance  of  any 
amendment. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendments  before  the 
expiration  of  the  30Klay  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  commentsteceived. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi^quently. 

A  rquest  for  a  hearing  or  a  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dociunent  Room,  1717  H  Street  NW. 


Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  shoidd  be 
given  Datagram  Identification  Number 
3737  and  the  following  message  address 
to  Edward  ).  Butcher  (petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed),  (plant  name],  and 
(publication  date  and  page  number  of 
this  Fadonl  Register  notice).  A  copy  of 
the  petition  shold  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
JK:  20555,  and  to  Arthur  C  Gehr,  Snell  k 
Wihner.  3100  Valley  Bank  Center, 
nioenix.  AZ  65073. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.7l4{a)(2)(i)H[v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  16, 1985,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW,  Washington,  DC  and  at  the  local 
public  document  room  at  the  Phoenix 
Public  Library,  12  E.  McDowell  Road, 
Phoenix.  AZ  65004. 

Dated  at  Bethesda,  Maryland,  this  1st  day 
of  November,  1965. 

For  the  Nuclear  Regulatory  ConuniMion. 

Fnok  |.  MragUa. 

Deputy  Director.  Division  of  Licensing.  Office 
ofNvclear  Redctor  Regulation. 
[FR  Doc  8S-28371  Filed  11-4-85;  8:45  am] 
MLLMO  coot  rns-evH 


DEPARTMENT  OF  THE  TREASURY  ' 

Customs  Ssrvlcs 

Proposs^  CtMMigs  In  Hours  of  Customs 
Ssrvlcs  St  Nschs,  NO 

AOCNCV:  Customs  Service,  Treasury. 

ACnON:  Notice  of  proposed  change  in 
hours  of  service;  solidtation  of 
comments. 


/  VoL  SO.  Ng  214  /  Tuesday.  November  5.  1986  /  Noticeg 


:  This  notice  lolicits  pabUc 
commoits  on  a  propoMd  redaotkn  in 
the  hours  of  service  cunvndy  provided 
■t  the  Customs  p<vt  of  sntry  ai  Neche, 
North  Dakota,  located  on  the  U^- 
Canadian  border,  in  the  Pembina,  North 
OakotA.  Customs  district 

Becanse  traffic  entering  the  US.  at 
Neche  does  not  justify  the  curent  daily 

8  ajn.  to  midnight  schedule,  it  is 
proposed  to  reduce  the  daily  schedule  to 

9  a  JB.  to  10  P.BL  It  is  believed  that  the 
proposed  diange  would  enable  CustosM 
to  obtain  mcve  efficient  ase  of  its 
personnel,  fecilities,  and  resources. 
DATE  Comments  must  be  received  on  or 
before  January  6, 1986. 

ADumn.  Comments  (prefmably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  U.S.  Customs  Service,  Room 
2428, 1301  Constitution  Avenue,  NW.. 
Washingtoa  D.C  20229. 
FOR  RMTHCM  MFORMATION  CONTACT 
Bemie  Harris,  Office  of  Inspection  and 
Control,  y.S.  Customs  Service.  1301 
Constitution  Avenue.  NW..  Washington, 
D.a  20229  (202^566-8157). 

TARV  mkmwation: 


Badeground 

Section  101 A  Customs  Regulations  (19 
CFR  101.6),  provides  that  each  Customs 
otGce  shall  be  aptn  for  the  transaction 
of  Customs  business  between  the  hows 
of  8:30  a jn.  and  5cO0  p.m.  on  all  days  of 
the  year  except  Saturdays,  Sundays,  and 
national  holidays.  It  also  provides  that 
services  performed  outside  a  Customs 
office  generally  shall  be  furnished 
between  the  hours  of  6M)  ajL  and  SKX) 
pjn.  However,  because  of  local 
conditions,  different  but  equivalent 
hours  may  be  necessary  to  maintain 
adequate  and  efficient  service. 

The  Customs  port  of  entry  of  Neche. 
North  Dakota,  located  on  the  U.S.- 
Canadian border  in  the  Pembina,  North 
Dakota,  Customs  district  is  currently 
open  and  staffed  from  8:00  aon.  to 
midnight,  daily.  A  recent  survey  showed 
that  there  is  an  average  daily  total  of 
less  than  10  trucks  and  other  vehicles 
entering  the  U.S.  through  Neche  from 
Canada  during  the  dtree  hours  of  service 
proposed  for  elimination;  6:00  ajn.-0:00 
ajn.  and  lOKX)  pjn-midnight  Pembina, 
North  Dakota,  which  is  16  miles  east  of 
Neche,  is  open  for  operation  24  hours 
daily. 


The  proposal,  if  adopted,  would 
enable  Cwtoms  to  save  one  full-time 
positioD  while  aDowing  a  more  efficient 
use  of  personnel  facilities,  and 
resources.  In  additimi,  the  proposal 
would  not  have  any  major  adverse 
impact  on  industry,  transportation,  or 
the  local  residents  because  of  the  dose 
proximity  to  Pembina  which  could 
easily  absorb  cmy  additional  workload. 

Comments 

Befoe  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  infection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  fi  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  S  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  to  4:30  pjn.  at  the 
Regulations  Contiol  Branch,  Room  2426. 
U.S.  Custons  Service  Headquarters, 
1301  Constitution  Avenue.  NW., 
Washington,  D.C  20229. 

list  of  Subjects  hi  19  C7K  Part  101 

Customs  duties  and  inspection. 
Organization  and  functions 
(Government  agencies). 

Drafting  Infonnatien 

The  principal  author  of  this  document 
was  John  Doyle,  Regulations  Control 
Brandi,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Dated:  October  IS.  1965. 
William  von  Raab. 
Comausaionar  of  Cuttotaa. 
[FR  Doc.  86-26353  Filed  11-4-B5;  8:45  am) 
fftmttn  cooc  < 


VETERANS  ADMINISTRATION 

Scientific  Review  and  Evaluation 
Board  for  RehabilRaflon  Research  and 
Development;  Meeting 

In  accordance  with  Pi^.  L  02-463,  the 
Veterans  Administration  gives  notice  of 
a  meeting  of  the  Scientific  Review  and 
Evaluation  Board  for  Rehabilitation 
Research  and  Development  This 
meeting  will  convene  at  die  Park 
Terrace  Hotel,  1515  Rhode  Island 
Avenue  NW..  Washington.  DC  20005, 


December  9  dirough  5, 1965,  beginning  at 
9  a.m.  on  Tuesday.  The  purpose  of  the 
meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommedations  to  the  Director, 
Rehabilitation  Research  and 
Development  Service  regarding  thefr 
funding. 

The  meeting  will  be  open  to  the  public 
(to  die  seating  capacity  of  the  room)  at 
the  start  of  the  December  3  session  for 
approximatdy  one  hour  to  cover 
administrative  matters  and  to  discuss 
the  general  status  of  the  program  and 
the  administrative  deteils  of  the  review 
process.  Durmg  the  closed  session,  the 
Board  will  be  reviewing  research  and 
development  applications.  This  review 
involves  oral  comments,  discussion  of 
site  visits,  staff  and  consultant  critiques 
of  research  protocols,  and  similar 
analytical  docimients  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Proprietary  data  from 
contractors  and  private  firms  will  also 
be  presented  and  this  information 
should  not  be  disclosed  in  a  public 
session.  Premature  disclosure  of  Board 
recommendations  would  be  likely  to 
significanUy  frustrate  implementation  of 
final  {MToposed  actions,  llius,  the  closing 
is  in  accordance  with  section  552b, 
subsections  (c)(4).  (c)(6).  and  (c)(9)(B), 
Tide  5,  United  States  Code  and  die 
determination  of  the  Administrator  of 
Veterans  Affairs  under  section  10(d)  of 
Pub.  L  92-463  as  amended  by  section 
5(c)ofPub.  L94-40i9. 

Due  to  the  limited  seating  capacity  of 
the  room  those  who  plan  to  attend  the 
open  session  should  contact  Dr.  Larry  P. 
Turner,  Administrative  Officer. 
Rehabilitation  Research  and 
Development  Service,  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420  (Phone:  (202)  389-5177)  at  least  5 
days  before  the  meeting. 

Dated  October  28, 1985. 

By  Direction  of  the  Administrator. 
Rosa  Maiia  Fentaaex, 
Committee  Management  Officer. 
(FR  Doa  8&-26367  Filed  11-4-85: 8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  RIEGISTCR 
contains  notices  of  nwetings  puMshed 
under  ttte  "Government  in  the  Sonihine 
Act"   (Pub.   L   94-409)   5  O.S.C.   552t)(^). 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

T«»e  AND  DATE  lOKX)  a.m.,  November  12, 

1985. 

place:  2033  K  Street.  NW..  Washington, 

DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Judicial 

Session. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  85-26462  Filed  11-1-85;  2:22  pm) 

BILUNQ  CODE  8351-41-M 


COMMODITY  niTURES  TRADINO 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  November  19, 
1985. 

place:  2033  K  Street,  NW,  Washington, 
DC,  5th  Floor  Conference  Room. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

First  Quarter  Objectives.  FY  1986 
Applicalion  of  the  New  York  Cotton 

Exchange  for  designation  in  the  U.S.  Dollar 

Index 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  85-26463  Filed  11-1-65;  2:22  pm) 

BtLUNO  CODE  63$1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  November  19, 
1985. 


place:  2033  K  Street,  NW.,  Washington. 
DC,  5th  Floor  Hearing  Room. 
status:  Closed. 

matters  TO  BE  CONSIDERED: 

Enforcement  First  Quarter  Objectives, 
FY  1986. 

CONTACT  PERSON  KM  MORE 
MFORMAnOM:  Jean  A.  WeUi,  254^6314. 
lean  A.  Webb, 

Secretary  of  the  Commissioa. 

[FR  Doc.  85-28464  Filed  11-1-85;  2:22  pm] 

BILUNQ  COOE  «a»-«}-«l 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  lOOO  a.m.,  November  22, 
1985. 

place:  2033  K  Street.  NW^  Washington, 
DC,  8tfa  Floor  Conference  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Review  of 

self-regulatory  organization. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  65-26465  filed  11-4;^:  2:22  pmj 

BIUJNQ  CODE  «3S1-«V« 


COMMODITY  FUTURES  THAOHIG 
COMMISSION 

TIME  AND  DATE:  10:00  a  jn..  November  25, 
1985. 

PLACE:  2033  K  Street.  NW..  Washington, 
DC  5th  Floor  Hearing  Room. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Amendments  of  the  GNMA — n  Futures 
Contract/Chicago  Board  of  Trade 

Amendments  to  the  Feeder  Cattle  Contract/ 
Chicago  Mercantile  Exchange 

Proposed  Rules  on  Foreign  Futures 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  85-26465  Filed  11-1-85;  2:22  pm] 

BILUNQ  CODE  S3S1-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

October  30, 1985. 

Special  Closed  Commission  Meeting, 

Held  Thursday,  October  31, 1985 


Federal  Rogbter 

Vd.  Sa  No.  2M 

Tuesday,  November  S,  1985 


The  Federal  CommunicationB 
Commission  held  a  Special  Closed 
Meeting  on  the  subject  listed  below  on 
Thursday,  October  31. 1985,  fcrflowing 
the  Open  Meeting,  wlaoh  was  scheduled 
to  commence  at  9:30  aa^  m  Room  eSA. 
at  WlSMSireeUNW^  Washin^on.  DC. 

Continuity  of  Government  Briefing 

llnB  vneling  was  ohwed  to  tltt  public 
because  it  concerned  privileged/ 
confidential  matters  ^See^  CFR 
0.e03(d)). 

llie  prompt  and  ordeify  conduct  of 
Commission  business  requires  that  less 
than  7-day8  notice  be  given 
consideration  of  this  matter. 

The  following  persons  were  expected 
to  attend: 

Commigsiortert  and  their  Assistmts 
Bureau  and  Office  dnefs 

Action  by  the  Ounmisaion  October  30, 
1985.  Commissioners  Fowler.  Chairman; 
QueDo,  Dawson  and  Patrick  voting  to 
consider  this  matter  in  Closed  Session. 

This  meeting  may  be  continued  the 
following  woiic  day  to  allow  the 
OoTmission  to  complete  appropriate 
action. 

Additional  informatioB  oonoeming 
this  meeting  may  be  obtained  from 
Judith  Kurtich,  FCC  Office  of 
Congressional  and  Public  Affairs, 
telephone  number  (202)  254-7874. 
William  ].  Tricarico. 

Secretary,  Federal  Communications 
Commission. 

[FR  Doc  65-£6M6  Filed  11-4-65;  3:27  pm] 

BtLUNQ  CODE  67124t-M 


INTERSTATE  COMMERCE  COMMISSION: 

TIME  AND  date:  9:30  a  jn.,  Wednesday, 
November  6, 1985. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission.  12th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  Open  Special  Conference. 

This  amends  the  notice  served  October  30, 
1985.  to  reflect  a  change  in  the  agenda.  No. 
MC-F-16248,  et  al.— Burlington  Northern, 
Inc. — Control  Exemption — Victory 
Freightways.  Inc.,  has  been  withdrawn  from 
matters  for  discussion. 

MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  392  {Sub-No.  1) 
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Class  Exemption  for  the  Acquisition  and 
Operation  of  Rail  Lines  Under  49  U.S.C 
10901. 

CONTACT  PERSON  FOft  MORE 

mFORMATWN:  Alvin  H.  Brown.  O^ice  of 

Public  Affairs.  Telephone:  (202)  275- 

7252. 

lames  H.  Bayna. 

Secretary. 

[FR  Doc  85-28392  Filed  11-1-85;  9itT  am] 

BKIJNQ  COK  TMS-OVM 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9  a jn..  November  13. 
1985. 

place:  NTSB  Board  Room.  Ei^th  Floor. 
800  Independence  Avenue,  SW.. 
Washington.  DC  20954. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Petition  for  Reconsideration  of  Probable 
Cause:  Aircraft  Accident  Flight  767, 
McDonnell  Douglas  DC-a  FTLU.  Greater 
Qncinnati  International  Airport  Covington. 
Kentucky.  )une  2. 1983. 

2.  Highway  Accident  Report:  Schoolbus 
Rollover  Jefferson.  North  Carolina,  March  13. 
1985. 

CONTACT  PERSON  FOR  MORE 
WNtNlMATlON:  Catherine  T.  Kaputa  (202) 
382-6525. 

Catherine  T.  Kaputa, 

Federal  Register  Liaison  Officer. 

October  31, 1985. 

[FR  Dot  85-26381  FUed  11-1-85;  9:07  am) 

nUJNQ  COM  7U3-0MI 


NUCLEAR  REQULATORV  COMMISSION 

DATE:  Weeks  of  November  4. 11. 18,  and 
2S.1985. 


PLACE:  Commissioners'  Conference 
Room.  1717  H  Street  NW..  Washington. 
D.C. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Wed(  of  November  4 

Monday,  November  4 

10:00  a.m. 
Quarterly  Source  Term  BrieQng  (Public 
Meeting) 
2.-00  p.m. 
Continuation  of  9/4  Discussion  of  Threat 
Level  and  Physical  Security  (Closed — Ex. 
1) 
Tuesday,  Novembers 

2.-00  p.m. 
Discussion  of  Exemption  Requests- 
Environmental  Qualiflcation  (PubUc 
Meeting)  (postponed  from  October  31) 

Wednesday,  November  6 

9:30  a.m. 
Briefing  on  NUMARC  Initiatives  (Public 
Meeting) 
2.-00  p.m. 
Discussion  of  Maaagement-OTgam2ation 
and  Internal  Personnel  Matters  (Qosed — 
Ex.  2  ft  6) 
3:30  pjn. 
AfOrmation  Meeting  (Public  Meeting)  (if 
needed) 

Thursday,  November  7 

lOKX)  a.m. 

Year  End  Program  Review  (Public  Meeting) 
2.-00  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 

Wedi  of  November  11 — ^Tentative 

Thursday.  November  14 

2:00  p.m. 
Continuation  of  9/11  Discussion  of 
Proposed  Station  Blackout  Rule  (Public 
Meeting) 
3-JO  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 


Friday,  November  15 

10:00  a.m. 

Discussion/Possible  Vote  on  Full  Power 

Operating  License  for  River  Bend  (Public 

Meeting) 
2:30  p.m. 
Briefing  on  Policy  Statement  on  Nuclear 

Power  Plant  Standardization  (Public 

Meeting) 

Week  of  November  18— Tentative 
Monday,  November  18 

10:30  am. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 
2.-00  p.m. 
Discussion  of  1986  Policy  and  Planning 
Guidance  (Public  Meeting) 

Tuesday,  November  19 

11:00  a.m. 
Periodic  Meeting  with  Advisory  Panel  on 
Decontamination  of  TMI-2  (Public 
Meeting) 
2:00  p.m. 
Briefing  by  Executive  Branch  (Closed — Ex. 

1) 
3:00  p.m. 
Discussion  of  Exemption  Requests — 
Environmental  Qualification  (Public 
Meeting) 
4:00  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  November  2&— Tentative 

Tuesday,  November  26 

3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 
CONTACT  PERSON  FOR  ORE  INFORMATION: 

Julia  Corrado  (202)  634-1410. 

Andrew  L  Bates. 

O^ifce  of  the  Secretary. 

October  31. 1985.  , 

[FR  Doc.  85-26497  Filed  11-1-85;  3:49  pm| 
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Part  11 


Department  of 
Health  and  Human 
Services 

Office  of  Human  Development  Services 

National  Resource  Centers  for  CIliM 
Welfare  Services;  Announcement  of 
Availability  of  Funds  and  Aequest  for 
AppNcaHons;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES 

Office  off  Human  Development 
Servteee 

(Prognm  Announc«inant  No.  CWS-RC-e6- 
11 

National  Resource  Centers  for  Cttild 
Welfare  Services;  Announcement  of 
AvaBabillty  of  Fumte  and  Requests  for 
AppMcations 

agency:  Administration  for  Children, 
Youth  and  Families  (ACYF).  Office  of 
Human  Development  Services  (OHDS), 
Department  of  Health  and  Human 
Services  (DHHS). 

action:  Announcement  of  availability  of 
funds  and  request  for  applioetions  under 
the  Office  of  Human  Development 
Services'  Discretionary  Grants  Program. 

summary:  The  Office  of  Human 
Development  Services  announces  that 
new  applications  are  being  accepted  for 
grants  for  National  Resource  Centers  for 
Child  Welfare  Services  authorized  by 
multiple  discretionary  funding  program 
legislation,  as  identified  below. 

It  should  be  noted  that  this  grant 
competition  is  a  follow  up  to  the  Office 
of  Human  Development  Services' 
(OHDS)  FY  1985  Program 
Announcement  for  Resource  Centers  for 
Child  Welfare  Services  published  in  the 
Fedmal  Register  on  April  1. 1985  (50  FR 
12918).  Under  that  annoimcement, 
awards  were  made  in  six  of  the  nine 
areas  described.  The  purpose  of  this 
announcement  is  to  again  request 
applications  for  those  areas  in  which  no 
awards  were  made.  Those  areas  are  (1) 
Developmental  Disabilities.  (2)  Child 
Abuse  and  Neglect,  and  (3)  Child  Sexual 
Abuse.  This  grant  program  is  separate 
from  the  Office  of  Human  Development 
Services'  (OHDS)  Coordinated 
Discretionary  Fimds  Program  for  which 
availability  of  funds  was  announced  in 
the  Federal  Register  on  September  4. 
1985  (50  FR  35906),  and  other 
announcements  which  may  appear  later 
this  fiscal  year. 

DATE  The  closing  date  for  receipt  of 
applications  is  January  21, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

HDS/ACYF/Children's  Bureau.  Program 
Support  Division,  P.O.  Box  1182, 
Washington,  D.C.  20013,  Carolyn  Dean, 
(202)  755-7730. 

SUPPLEMENTARY  INFORMATION! 

Statutory  Authorities 

The  individual  statutory  authorities 
under  which  grants  will  be  awarded 
through  this  program  announcement  are 
as  follows: 


Section  428  of  the  Social  Security  Act 
42  U.S.C.  628  and  section  4  (a)  of  the 
Child  Abuse  Prevention  and  Treatment 
Act.  42  U.S.C  5103(a). 

Scope  of  This  Announcement 

This  Program  Announcement  covers 
all  new  Resource  Center  grants  to  be 
awarded  for  fiscal  year  1986. 

The  FY  1986  National  Resource  Center 
Grant  Program  includes  the  following 
provisions: 

1.  Ap{ilications  received  under  this 
announcement  will  be  reviewed, 
awarded,  and  administered  by  the 
Administration  for  Children,  Youth  and 
Families  central  office  of  Washington. 

D.a 

2.  Grants  will  be  awarded  in  three 
priority  areas  related  to  child  welfare 
services  which  have  been  identified 
under  this  grant  program.  One  grant  will 
focus  on  developmentally  disabled 
children  served  by  the  child  welfare 
system  and  two  of  the  grants  awarded 
will  focus  specifically  on  issues  related 
to  child  abuse  and  neglect. 

3.  Competition  for  grants  in  all  three 
priority  areas  will  be  national,  by 
priority  area,  writh  some  consideration 
given  to  geographic  distribution  of 
competing  applications  and  the  six 
National  Child  Welfare  Resource 
Centers  funded  in  Fiscal  Year  1985. 

Program  Purpose 

The  Child  Welfare  Resource  Center 
Grant  Program  was  undertaken  to 
develop,  expand,  strengthen,  and 
improve  the  capacity  of  State  and  local, 
public  and  private  child  welfare 
agencies  throughout  the  country  to 
utilize  exemplary  methods  and 
resources  to  provide  effective  services 
to  children  and  families  available  from  a 
variety  of  national  resource  centers 
focusing  on  nine  different  program  areas 
related  to  child  welfare^ervices:  Foster 
Care,  Adoption,  Family-Based 
Preventive  Services,  Developmental 
Disabilities,  Youth  Services,  Program 
Management  and  Administration,  Legal 
Resources  on  Child  Welfare.  Child 
Abuse  and  Neglect,  and  Child  Sexual 
Abuse.  Six  National  Child  Welfare 
Resource  Centers  were  funded  in 
September  1985:  Foster  Care,  Adoption. 
Family-Based  Preventive  Services, 
Youth  Services,  Child  Welfare  Program 
Management  and  Administration,  and 
Legal  Resources  for  Child  Welfare. 

Through  this  announcement, 
consideration  will  be  given  to 
applications  which  propose  to  enhance 
the  resources  and  techniques  available 
to  State  and  local  service  providers 
related  to  (1)  Developmental 
Disabilities,  (2)  Child  Abuse  and 
Neglect,  and  (3)  Child  Sexual  Abuse. 


Funds  are  intended  to  support  three 
national  projects  in  these  areas  In  order 
to  provide  leadership  in  the 
identification,  collection,  development, 
dissemination,  and  utilization  of 
program  models,  systems  improvements, 
training  programs,  and  other  resource 
materials  on  effective  methods  of 
addressing  child  welfare  service  needs, 
and  to  improve  the  capacity  of  State  and 
local  agencies  to  address  those  needs. 

OHDS  will  support  a  three  year  effort 
to  develop  and  disseminate  resources 
and  facilitate  the  exchange  of 
information  of  effective  and  innovative 
practices  for  the  three  child  welfare 
service  areas  identified.  The  Resource 
Centers  will  function  as  national  centers 
of  excellence  whose  services  will  be 
sought  by  the  field,  enabling  them  to 
provide  resources,  training,  and 
consultative  services,  and  to  receive 
payment  for  their  services  such  that  they 
can  become  self-supporting  over  a  three 
year  period.  In  purchasing  such  services 
from  the  Resource  Centers,  State  or 
local  agencies  may  use  other  Federal 
funds  if  the  statutory  authority  for  these 
Federal  funds  permits  such  use.  It  is 
anticipated  that  grant  related  program 
income  retained  by  the  Resource 
Centers  may  be  used  in  accordance  with 
any  of  the  three  alternatives  identified 
in  Title  45  of  the  Code  Federal 
Regulations  (CFR)  Part  74,  subpart  F. 
Applicants  should  identify  which 
alternative  or  alternatives  they  intend  to 
use  in  reporting  program  income. 

Background 

Over  the  past  ten  years,  the  Children's 
Bureau  funded  a  series  of  regional 
resource  centers  focused  on  particular 
areas  of  child  welfare  including  child 
abuse  and  neglect  (1974),  adoption,  and 
child  welfare  training  (1979).  In  1982  the 
three  types  of  regional  centers  were 
consoUdated  into  ten  region-wide 
projects  capable  of  providing  assistance 
in  multiple  program  areas.  Funding  for 
these  consolidated  center  terminated  in 
September,  1984. 

On  April  1. 1985.  the  Children's 
Bureau  announced  the  availability  of 
funds  for  the  establishment  of  nine  Child 
Welfare  Resource  Centers,  each 
focusing  on  a  different  program  priority 
related  to  child  welfare  services:  Foster 
Care.  Adoption.  Family-Based 
Preventive  Services.  Developmental 
Disabilities,  Youth  Services,  Program 
Management  and  Administration,  Legal 
Resources  on  Child  Welfare,  Child 
Abuse  and  Neglect  and  Child  Sexual 
Abuse.  Grants  were  awarded  in 
September  1985  in  only  six  of  the  nine 
priority  areas  originally  identified  for 
funding.  These  included:  Foster  Care, 
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Adoption  Family-Baaed  Prevention 
Services.  Youth  Services,  Child  Welfare 
Program  Management  and 
Administration  and  Legal  Resources  for 
Child  Welfare. 

None  of  the  applications  reviewed  in 
the  three  remaining  priority  areas, 
Developmental  Disabilities,  Child  Abuse 
and  Neglect,  and  Child  Sexual  Abuse 
was  approved  for  funding.  Proposals  for 
grants  in  these  three  priorities  were  not 
considered  to  be  fully  responsive  to  the 
announcement  for  a  number  of  reasons 
including:  (a)  Proposals  did  not  describe 
centers  of  excellence  and  expertise  but 
instead  loose  configurations  of  existing 
organizations:  (b)  proposals  did  not 
adequately  address  the  activities 
identified  for  the  selected  priority  area; 
(c)  proposals  too  closely  dupUcated.  or 
did  not  recognize,  activities  or  services 
already  being  provided  under  other 
OHDS  gr&nt  program  initiatives  or 
contracts;  (d)  proposals  did  not  present 
a  credible  marketing  strategy  which 
would  produce  non-Federal  funds  for 
continuation  of  activities  beyond  the 
Federal  grant  period;  and  (e)  proposals 
outlined  projects  which  were  local  or 
regional  rather  than  national  in  scope. 

Because  of  the  inadequacies  of  the 
previous  grant  applications  in  these 
priority  areas,  particular  attention 
should  be  given  to  the  following: 

(1)  Proposals  should  demonstrate  that 
the  appUcant  organization  is  capable  of, 
and  has  specific  plans  for,  providing 
information,  technical  assistance,  and 
professional  expertise  in  the  selected 
priority  area  throughout  the  nation. 
Work  plans  and  schedules  should  reflect 
both  the  capacity  and  the  intention  of 
the  organization  to  provide  national 
leadership  as  a  center  of  excellence  in 
the  field  of  child  welfare  and  related 
services. 

(2)  Proposals  should  indicate  how  the 
project  will  identify  and  address  the 
specific  needs  of  the  child  welfare 
system  in  the  selected  program  area 
without  operational  delays  and  without 
duplicating  the  efforts  of  existing 
mechanisms  in  these  areas,  e.g.,  the 
National  Clearinghouse  on  Child  Abuse 
and  Neglect. 

(3)  Proposed  activities  should  be 
outcome-oriented,  and  designed  to 
achieve  results  related  specifically  to 
child  welfare  service  providers,  rather 
than  to  the  public  at  large.  Therefore, 
work  plans  should  focus  on  substantive 
program-related  activities  for  State  and 
local  service  providers  including 
meetings  and  workshops  designed  to 
achieve  measurable  goals  and 
objectives  rather  than  generalized, 
informational  or  developmental 
outcomes.  i 


The  demand  for  resources,  exemplary 
materials,  and  expertise  in  these  three 
priority  areas  (Developmental 
Disabilities,  Child  Abuse  and  Neglect 
and  Child  Sexual  Abuse)  remains  hi^ 
National  Centers  should  help  State  and 
local  service  providers  access  current 
and  timely  program  information  and 
implement  methods  and  strategies  to 
improve  services  for  developmentally 
disabled  children,  and  for  children  and 
families  affected  by  child  abuse  and 
neglect  or  child  sexual  abuse.  Therefore, 
applications  in  these  areas  are  again 
solicited. 

AppnMdi 

The  three  National  Resource  Centers 
for  Child  Welfare  Services  will  be  task- 
oriented,  time-limited,  and  specific  in 
focus.  All  Resource  Centers  approved 
for  funding  will  be  designed  to  address 
commoa  clearly  defined  functions 
which  will  include  the  following 
activities: 

1.  Identification,  collection,  and 
dissemination  of  known,  useful  resource 
materials  for  child  welfare  service 
providers  including  the  review  and 
evaluation  of  existing  materials. 

2.  Provision  of  technical  assistance, 
training,  and  consultation  to  promote 
utilization  of  resources  and  best 
practices  related  to  child  welfare 
services  including  methods  and 
techniques  for  program  implementation 
and  evaluation. 

3.  Documentation  and  development  of 
innovative  methods  and  appropriate 
materials  to  respond  to  recognized 
deficiencies  of  resources  in  specific 
aspects  of  programs  and  emerging 
program  needs. 

4.  Development  of  networking  and 
coordination  activities  to  establish 
linkages  between  agencies, 
organizations,  and  individuals  serving 
children  and  families. 

In  addition,  all  Resource  Centers  will 
be  required  to  develop  specific  work 
plans  for  addressing  the  needs  of 
minority  children  and  families  within 
their  respective  areas  of  activity.  In 
developing  work  plans,  special  attention 
should  also  be  given  to  the  requirements 
of  Pub.  L.  95-608,  the  Indian  Child 
Welfare  Act  of  1978. 

Because  Federal  funding  of  the 
Resource  Centers  will  be  limited  to  a 
three  year  period  at  the  end  of  which 
Federal  funding  will  terminate,  all 
applicants  will  be  required  to  identify 
non-Federal  sources  of  funding  and 
document  the  level  of  support  that  will 
be  provided  to  supplement  Federal 
funds  during  the  three  year  project 
period.  Foundation  support  and  private 
sector  involvement  which  reflect  an  on- 
going partnership  between  the  applicant 


and  other  sources  of  funding  are 
particulariy  encouraged.  Centers  will 
also  be  required  to  develop  a  three  year 
plan  outlining  strategies  for  acquiring 
additional  non-Federal  support  to 
sustain  the  full  cost  of  the  project  when 
Federal  funding  terminates.  Projects 
should  develop  contractual 
arrangements  with  State  and  local 
agencies  and  other  relevant  service 
providers  to  acquire  additional  program 
income  on  a  fee-for-services  basis. 
Projects  should  focus  on  the  marketing 
of  exemplary  resource  materials  and 
training  and  consultation  services. 

As  an  incentive  for  continuation 
funding,  one  of  the  criteria  for  approval 
of  second  and  third  year  grants  will  be 
the  extent  to  which  the  Centers  have 
succeeded  in  marketing  their  skills  and 
services,  and  have  firm  commitments  for 
purchase  of  services.  By  the  ninth  month 
of  the  first  year  of  funding,  grantees 
must  show  evidence  of  commitments  for 
income  producing  services  or  products. 
In  order  to  obtain  third  year  funding,  by 
the  twenty-first  month  grantees  must 
have  firm  commitments  for  income 
producing  activities  of  not  less  than  40 
percent  of  the  second  year  funding 
amount 

All  Centers  will  also  be  required  to 
develop  a  program  component 
specifically  designed  to  attract  private 
sector  initiatives,  and  involve  private 
sector  agencies  and  organizations  in  the 
activities  of  the  Centers. 

Program  Priorities 

Applications  must  address  a  single 
priority  area,  and  should  describe  how 
the  proposed  Centers  will  address  the 
specific  issues  and  tasks  discussed 
under  the  selected  priority  area. 

Multiple  applications  are  not 
prohibited,  although  it  is  unlikely  that 
the  same  applicant  will  be  funded  to 
conduct  more  than  one  Center. 

Only  the  following  program  priorities 
are  of  interest  to  OHDS  in  this 
announcement 

flj  National  Resource  Center  on  Child 
Welfare  Services  to  Developmentally 
Disabled  Children 

Historically,  developmentally 
disabled  children  have  come  into  the 
child  welfaresystem  because  of  family 
problems  not  necesstully  related  to  the 
handicapping  condition  of  the  child. 
However,  many  of  these  children  were 
then  referred  by  child  welfare  agencies 
to  developmental  disabilities  or  mental 
health  faciUties  for  care.  Only  a  small 
percentage  of  the  children  were  cared 
for  by  the  child  welfare  system  and, 
generally,  the  two  systems  were  not 
closely  linked.  As  community  services 
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have  imptoved.  mtrnt  devek>piiientaUy 
disabled  children  remain  with  their 
families  and.  as  with  every  segment  of 
the  population,  many  of  these  families 
incur  the  need  tax  (^ild  welfare  serrices. 

Most  child  wdfare  agencies  give 
policy  recognition  to  the  princq>le  that 
developmentally  disabled  chikken  are 
entitled  to  the  full  range  of  services  of 
the  agency;  however,  most  lack  the 
.  expertise  to  assure  that  a  full  range  of 
needed  services  are  provided  and 
co<mlinated.  The  complex  and  ongoing 
needs  of  children  with  developmental 
disabilities  require  coordination  of 
agencies  and  services  beyond  those 
required  for  non-disabled  rhUHrgn.  For 
these  children,  case  management  may 
include  monitoring  a  variety  of 
medications,  medical  appliances, 
physical,  occupational,  educational  or 
other  therapies,  behavioral  management 
programs  and  environmental 
adaptations.  Successful  implementation 
of  permanency  planning  gpials  is  often 
hindered  by  the  overwhelming 
complexity  of  the  child's  disability. 

It  is  clear,  also,  that  agency  stan  need 
additional  training  to  more  fully 
understand  developmental  disabilities 
in  order  to  effectively  recruit  and 
prepare  foster  families  and  to  provide 
appropriate  pre-placement  and  post- 
placement  services  to  child,  family  and 
foster  family. 

A  Resonrce  Center  tor 
dcvelopnieiitaBy  disabled  chiltfren 
should  provide  technical  assistance  to 
child  welfare  agencies  to  develop 
expertise  in  providing  services  to  meet 
these  complex  needs  and  to  devdc^ 
liidcages  witft  State  and  looal 
deviiikipmeutal  disabilities  programs  to 
assure  a  full  range  of  services  and 
effective  service  defivery.  The  foctis  pf 
the  Center  is  to  actively  assist  dHld 
welfare  agencies  in  gaining  knowledge 
and  skills  for  planning  and  detlverii^ 
these  services,  and  it  sboold  dearly 
enhance  the  capacity  ot  child  welfare 
agencies  to  serve  devdopmen tally 
disabled  children  and  their  families. 

f2f  l^ationtd  Resource  Center  on  Child 
Abase  and  Ne^ect 

The  1,008,134  cases  of  child 
maltreatment  reported  i^  1963  represent 
a  142  percent  increase  over  the  number 
of  reports  in  197ik  the  first  year  that 
national  data  wrere  gathered.  Further, 
the  Child  Abnse  Amendments  <tf  1984 
(Pub.  L  98-457)  broaden  the  scope  of 
preventive  efioirts  and  extend  protective 
services  to  childMn  maltreated  in  out-of- 
hone  settings,  ^4o  single  program  model 
can  address  the  foU  range  of 
maltreatment  related  issaes.  nor  meet 
the  needs  of  all  service  providers, 
professionnl  poupa.  l^^tors,  pobcy 


makers,  voluntecra  or  coonnnnity 
sQpport  ponps.  The  problems  are 
complex  and  involve  a  nundwr  oi 
diSoent  asrvioes  sjrstBms.  The 
coordination  of  tfane  syst^os  which 
respond  to  cfaUd  mahreatment  most  be 
8 ti eugthened  and  ffictended. 

A  Resource  Center  on  child  abuse  and 
neglect »  needed: 

a.  To  fiscilitate  coordination  of  diild 
protective  services  provided  by  Slate 
and  local  poonc  and  private  agencies 
involved  in  the  prevention,  identification 
and  treatment  of  child  abnse  and 
neglect: 

b.  To  identify,  document  and 
disseminate  best  practice*  in  the 
prevention  of  child  maltreatment  and  in 
the  reqtonse  to  its  occurrence; 

c.  To  identi^,  refine  or  facilitate  the 
devdopment  oi  innovative  Statewide 
and  local  case  management  service 
systems  and  dissennnate  suck  efforts; 
and 

d.  To  assist  Slate  child  protective 
service  agendas  and  otho-  properly 
constitirted  ffltthoritiea  to  improve  their 
programmatic  and  systemic  response  to 
and  management  of  the  increased 
volume  of  reported  dnld  abuse  and'  -* 
ne^ect  cases. 

Resoorce  Center  services  including 
training  consultation,  and  technicat 
assistance  should  be  available  to  State 
and  local  child  protective  service 
agencies,  law  enforcement  agencies,  the 
courts,  schools,  mental  heal^  health 
care  providers,  oat  of  home  child  care 
providers,  and  others  who  serve 
maltreated  children  and  their  fianiilies. 

(3)  National  Resource  Center  oa  Child 
Sexual  Abvse 

Child  sexual  abuse  has  been  defined 
in  a  variety  of  ways  and  encompasses  a 
wide  range  of  behavior,  from  fondling 
and  exhibitionism,  forcible  rape  and 
incest  to  commercial  exploitation  in 
prostitution  or  the  production  of 
pornographic  materials.  In  the  Child 
Abuse  Prevention  and  Treatment  Act.  as 
amended,  by  Pub.  L.  98-457.  the  Oiild 
Abuse  Amendments  of  1984,  the  term 
sexual  abuse  includes  the  following 
activities  under  circumstances  which 
indicate  that  the  child's  health  or 
welfare  is  harmed  or  threatened  with 
harm: 

(i)  Th«  emptoysMnt  use.  pcrsiMGian. 
indncement.  enticemsnt.  or  coercion  of  any 
cliild  to  pngi^  in.  or  having  a  child  aasist 
any  other  person  to  engage  in  any  aexually 
explicit  conduct  (or  any  simulation  of  such 
condoct}  for  the  puipuw  of  producing  any 
visual  depictioR  of  rach  condact  or 

(ii)  The  rape,  motestatfcw.  prostitution,  or 
other  sack  fnca  <rf  sexna)  axpkitfatioB  ot 
children,  or  Incest  wiA  ckik^en. 


The  Cldhi  Abuae  Amandraents  011984 
also  expressly  brandcBcd  the  definUkm 
of  persons  responsibta  Sor  the  diild's 
welbre  to  tnclnde  an  employee  of  a 
residential  facility  or  any  staff  person 
providnig  out  of  haaae  carew  This  diange 
broaden*  the  scope  of  pseveotifve  efforts 
and  extends  pralecttve  Mrvkes  to 
children  aboMd  in  out  of  home  settings. 
sack  ae  day  care  cantats. 

The  scope  of  tfaia  Keaonsce  Center 
shall  indnda  attentton  to  belk 
inttafamihal  and  extrafiuniltal  aexoal 
abuses  of  dnldren  as  erefl  as  aexoal 
cxploitatian  of  children  as  defined  in  die 
le^alatian.  Tka  Centar  sh^  be 
comprehensive  in  aidckesnig  iasoes  ai 
preventioB.  idanUficntiaBk  "^Hf"""  and 
tieatnsairt  of  child  aemai  obese. 
Emphasis  shall  aleo  be  placed  on 
serving  as  a  lesoniie  to  punuc  private, 
and  vohntBy  agoacies  as  well  aa 
multidiaciidinary  profaaawinalB  (difld 
protective  services  woners,  health 
providers,  law  enfarocnent  oonrt 
persoonel.  coonselofi;  Ihsiapsati.  school 
personnel,  and  ottier^  irwiijiinBd  w^ 
the  care  and  treatment  of  cinld  sexual 
abuse  victima  and  their  faadie*. 

A  Reaooroe  Centv  on  Qnld  Sexosd 
Abuse  is  needed: 

a.  To  identify,  docmnent.  and 
disseminate  best  caae  practices  and 
case  management  approaches; 

b.  To  ewhamrs  the  exrhange  of  new 
resource  materials  on  direct  |H«ctice 
technsqaes  and  methods; 

c  To  oicourage  the  development  of 
sensitive  and  coordmated  nivestigatory 
and  Indicsal  procedore*  and  odier 
methods  in  the  investigetion  and 
management  of  child  aexnal  abase  cases 
from  the  initial  report  through 
disposition. 

Resource  Center  services  shall  be 
available  to  State  and  local  child 
protective  service  agendes,  law 
enforcement  agendca,  the  courts, 
schools,  day  care  providers,  mental 
healdu  health,  and  other  care  providers, 
and  others  who  respond  to  the  children 
and  their  families. 

Eligible  Applicants 

Any  State,  local,  public  or  non-profit 
organizatian  or  agency  indading 
accredited  ooUegea  and  universities  may 
submit  an  applkatian  onder  dtis 
annoimcement  Applicatians  developed 
jointly  by  State,  local,  and  community 
based  social  services  agenciea. 
f  oondationa.  colleges  or  aniversities  are 
encouraged. 

AvaHabiVty  of  Pimds 

Of  fonds  expected  to  be  available  for 
fiscal  year  1986^  approximately  $750jQOO 
will  be  awarded  for  new  Resoarce 
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Center  grants.  Funding  levels  for  each 
Center  will  vary  based  upon  the  scope 
of  work  projected  in  the  grant 
application. 

Grants  will  be  made  for  a  three  year 
project  period,  subject  to  availability  of 
funds  and  specified  performance 
criteria.  One  of  the  criteria  for 
continuation  funding  will  be  the  extent 
to  which  projects  have  succeeded  in 
marketing  their  skills  and  services,  and 
obtained  commitments  for  purchase  of 
services  for  the  second  and  third  year  of 
the  grant  period. 

Grantee  Share  of  the  Project 

At  least  25  percent  of  the  total  cost  of 
proposed  projects  must  come  from  a 
source  other  than  the  Federal 
government  except  in  the  case  of 
research  grants  with  universities  which 
already  have  an  institutional  cost 
sharing  agreement  with  the  Department 
of  Health  and  Human  Services.  The  non- 
Federal  share  of  project  costs  may  be  in 
the  form  of  grantee  incurred  costs  or 
third  party  in-kind  contributions.  For 
every  three  dollars  of  Federal  support 
requested,  a  minimum  of  one  dollar  must 
come  from  a  non-Federal  source,  except 
in  those  cases  identified  above.  This 
represents  a  minimum  25  percent 
grantee  non-Federal  share  contribution. 
The  simplest  way  to  arrive  at  the  correct 
non-Federal  share  is  to  divide  the 
Federal  share  requested  by  three  (3). 
The  following  example  illustrates  this 
requirement: 

II 

Federal  Share $75,000 

Non-Federal  Share  ($75,000-^3) ,    25.000 

Total  project  cost 100,000 


The  Application  Process 

Availability  of  Forms 

Full  applications  for  grants  for  the 
Resource  Centers  for  Child  Welfare 
Services  must  be  submitted  on  standard 
forms  provided  for  this  purpose.  The 
standard  form  424  and  application 
instructions  have  been  reprinted  for 
your  convenience  as  Appendices  A  and 
B  of  this  program  announcement. 
Additional  copies  of  application  forms 
and  instructions  may  be  obtained  from 
the  Regional  Office  listed  at  the  end  of 
this  annoucement,  or  by  writing  or 
telephoning:  Carolyn  Dean,  Program 
Support  Division.  Children's  Bureau, 
ACYF.  P.O.  Box  1182.  Washington,  D.C. 
20013.  (202)  755-7730. 


Application  Submission  - 

At  a  minimum,  one  signed  original 
and  two  copies  of  the  application  are 
required.  However,  an  additional  five 
copies  would  be  helpful  in  expediting 
the  review  process.  AppUcations, 
including  all  attachments,  must  be 
submitted  to:  Grants  Management 
Office,  OHDS,  Grants  and  Contracts 
Management  Division,  Humphrey 
Building,  Room  345-F-l  200 
Independence  Avenue  SW., 
Washington.  D.C.  20201,  Attention:  Mary 
White  CWS-RC-86-1. 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
apphcation  must  be  submitted  on  the 
forms  and  in  the  manner  required  by  the 
Administration  for  Children,  Youth  and 
Families.  The  application  must  be 
executed  by  an  individual  authorized  to 
act  for  the  applicant  agency  and  to 
assume  responsibiUty  for  the  obligation 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

Application  Consideration 

Applications  which  are  complete  and 
conform  to  the  requirements  of  this 
program  announcement  are  subject  to  a 
competitive  review  and  evaluation  by 
qualified  individuals.  The 
Commissioner,  Administration  for 
Children,  Youth  and  Families 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
for  this  program.  In  addition  to  the 
results  of  the  review,  in  making  final 
decisions  the  Commissioner  wUl  also 
take  into  consideration  comments  fit>m 
Central  and  Regional  Office  staff. 

After  the  Commissioner  has  approved 
the  final  selection,  unsuccessful 
applicants  will  be  notified  in  writing  of 
this  final  decision.  The  successful 
applicant  will  be  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth 
the  amount  of  funds  awarded,  the 
budget  period  for  which  support  is 
given,  and  the  total  period  for  which 
project  support  is  contemplated. 

Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  {E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Programs",  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities".  State 
Processes  or  directly  aHected  State, 
area-wide,  regional,  and  local  officials 
and  entities  have  60  days  to  comment  on 
the  application,  starting  from  the 


deadline  date  for  application  submission 
to  ACYF.  A  Single  Point  of  Contract 
(SPOC)  to  fulfill  the  requirements  of  E.O. 
12372  has  been  estabUshed  in  all  States 
and  territories  except  Alaska,  Idaho, 
and  American  Samoa  (applicants  from 
these  three  areas  need  take  no  action 
regarding  E.0. 12372).  Applicants  must 
submit  required  material  to  their  SPOCs 
so  that  ACYF  can  obtain  conunents  from 
the  SPOCs  as  part  of  the  award  process. 
(Applicants  for  programs  to  be 
administered  directly  by  Federally 
recognized  Indian  tribes  are  exempt 
from  the  requirements  of  E.0. 12372). 
Applicants  should  contact  their  SPC)C  as 
soon  as  possible  to  alert  them  of  the 
prospective  application  and  receive 
specific  instructions  regarding  the 
process  (see  attached  list  for  addresses). 
Required  material  should  be  sent  to  the 
SPOC  as  early  as  possible.  SPOCs  will 
submit  their  comments  directly  to: 
Beatrice  D.  Moore,  Director,  Program 
Support  Division,  Children's  Bureau 
ACYF,  OHDS,  P.O.  Box  1182, 
Washington,  D.C.  20013 

OHDS  will  notify  the  State  of  any 
application  received  which  has  no 
indication  that  the  State  Process  has  had 
an  opportunity  for  review. 

Additional  Requirements  for 
Application^ 

To  insure  that  proposed  projects  are 
designed  to  achieve  the  purpose,  goals, 
and  objectives  identified  in  this  Program 
Announcement,  the  following 
requirements  have  been  established. 
Applicants  are  advised  that  applications 
will  be  reviewed  for  conformance  with 
these  requirements,  and  that 
applications  that  are  non-conforming 
will  not  be  considered  for  funding: 

(a)  AppUcations  must  include  letters 
of  support  fit>m  foundations,  private 
sector  organizations,  and  affiliated  State 
and  local  agencies  which  document  that 
they  intend  to  participate  in  the 
planning  and  implementation  of  the 
proposed  project  and  indicate  the  kinds 
of  involvement  these  organizations  will 
undertake  to  insure  specific  and 
substantive  support  of  specified  goals 
and  objectives. 

(b)  Applications  must  include  a  three 
year  plan  documenting  the  level  of 
support  to  be  derived  from  foundations, 
and  other  private  sector  organizations, 
and  identifying  the  continued 
involvement  of  these  and  other  affiliated 
State  and  local  agencies  in  selected 
program  activities.  AppUcations  must 
also  indicate  how  the  proposed  project 
will  secure  additional  non-Federal 
sources  of  funding  to  sustain  the  project 
when  Federal  funding  terminates,  and 
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hem  the  tramMan  to  self-iofficieacy 
will  be  adiBinivtered. 

(c)  Applications  nnist  identify  and 
addreM  a  specific  progrant  priority  and 
derelop  specific  work  plans  to  address 
aD  four  fmictional  activities  outlined 
above  under  "Approach". 

(d)  Applications  must  indicate  how 
the  proposed  proiect  will  address  the 
specific  needs  of  minority  chiidren  and 
families  in  the  child  welfare  system. 

(e)  T^  prapoaed  budget  nust  inclvde 
funda  Cor  travel  to  two  State  or  regioaal 
mectmga  on  cfaUd  welfaure  issues  per 
proiect  yMT.  and  to  aa  annual  national 
meeting  of  att  Reaourc*  Centers  in 
Waaki^Klon.  D.a 

Criteria  for  Review  and  Evaluation  of 
Applications 

Appiicatioas  wkkb  arc  detennined  to 
be  in  con&KBance  wtik  Ibis 
ananiceineMt  wffl  ba  reviewed  by 
pands  of  experts  in  ddtd  wvlfare 
services  cuid  reblad  diadptmes.  Paneb 
may  be  composed  of  staff  from  Federal, 
State;  or  local  ageBcies»  colleges  and 
universities,  nattonal  ocganixatioRs,  and 
otber  noa  gowjiuawnt  agencies. 
AppUcations  wfll  be  reviewed  aad 
evaluated  competitively  t^Eunst  the 
following  criteria: 

(1)  Project  Design  and  Somtdaess  of 
Work  i'l&u  (20  points) 

Hie  prefect  des^D  or  raethoffoiegj' is 
deariy  presented.  Specific  problens  to 
be  addiessed  are  dearfy  stated.  The 
apfrfieatkm  contains  a  concise  statement 
of  goals  and  objectives,  and  the  project 
methodology  and  work  plan  are  clearfy 
related  to  the  problems  and  issues  the 
project  intends  to  address. 

Work  plans  describe  how  the 
proposed  project  wiB  achieve  specific 
program  objectives  inchiding  aD  four 
functional  activities  identified  in  the 
program  announcement,  as  well  as 
specific  activities  related  to  minority 
children  and  famiGes.  and  private  sector 
involvement  Target  indicators  for 
identifying  and  ngpnanring  prosram 
outcomes  are  proposed  and  timetables 
are  included. 

(2)  Ootcomes  and  PoterOia}  for  Success 
(15  points) 

The  proposed  project  will  result  in 
identtfiabls.  measurable  outcomes 
including.  Cor  oyaipply  concrete 
reduciioQ  of  a  aigpificant  pcoblem.  Tba 
goals  of  the  proposod  pn^isct  are 
realistic  sad.  H  wall  execated.  are 
capable  sf  srhiwinQ  thsit  intended 
resaits^ 


(3)  Evidence  of  Noo-Federai  Sappart  fl5 
points] 

The  appbcatian  contains 
dommantatian  idsnttfying  non-Federal 
soatces  of  support  and  indicates  the 
precise  nature.  lereL  and  extent  of 
assistance  diat  ia  anticqwted. 

(4)  Marketing  Strategy  and  Evidence  of 
User  Interest  (15  points] 

The  marketing  strategy  is  workable, 
clearly  presoited.  and  if  well  executed 
will  provide  supplementEn^  soitfccs  of 
program  income.  The  appiication  alao 
includes  docimientation  indicating  the 
nature  and  extent  of  user  interest  in  the 
services  or  pnxkicts  proposed. 

(5)  Experience  aad  Capabitity  of  the 
ApphaoH  (15  points) 

The  project  personnel  are  weK 
qualified  to  conduct  (tie  proposed 
project  and  the  application  indicates 
that  die  applicant  has  adequate 
resources  and  the  organizationat 
professional,  and  educational  capacity 
to  address  the  critical  issues  related  to 
the  project's  goals  and  objectives. 

(0)  bmmnrativenees  of  Approach  and 
Impieatentatian  flQ  points) 

The  application  clearly  proposes  a 
significant  improvement  upon  or 
important  departure  fiom  previous 
related  work  hi  the  firid  of  child  welfare 
services,  and  identifies  methods  or 
techniques  for  implementing  new 
approaches. 

(7)  Coet/Beoefit  (10  pmnis) 

The  estimated  coats  to  the  government 
and  to  the  proposed  protect  are 
reasonable  considering  the  mticipsted 
reautaa.  and  tfaa  ^ipBcant  bas  included 
funds  to  send  ksy  stafi  to  two  state-wide 
Of  regjonal  maatineB  related  to  child 
welfare  issaes  and  to  one  national 
meeting  of  all  Resoorce  Centers  ia 
Washingtoo.  D.C  for  each  project  year. 

Instructions  for  Completing  the 
Application 

1.  Applicatioa  BequireaieiUs.  In  order 
to  be  considered  for  a  Resource  Center 
grant,  an  applicant  must  submit  one 
sifted  orii^nal  and  two  copies  of  the 
grant  application,  including  all 
attachments.  ACYF  encourages  the 
submissian  of  an  additional  five  copies 
for  a  total  erf  one  origaiai  and  seven 
copies  in  order  to  expedite  tbe 
processing  and  to  lacihtatc  the  panel 
review  process.  Than  is  no  peniKlty  for 
not  sobmitting  these  addttiooal  copies. 
The  ozigiBal  copfy  of  the  lypficatioa 
must  have  ongtesl  sigaataiesL  Bach  copy 
ahotdd  be  staged  (badi  and  frovt)  in  die 
upper  left  ooracr.  Ote  copy  of  the 
complete  sfipBcatiaa  ahonU  be  sent  to 


the  appropiieto  Kegfonal  Ofnce  Rated  at 
tne  eiKl  of  hhs  asRoanceinent.  Tne 
remaining  complete  appficattous, 
including  the  original  and  all  other 
copies,  must  be  sent  to:  HD6/Division  of 
Grants  and  Contracts  Management.  200 
Independence  Avenue.  SW.,  Room  345- 
F-1  Humphrey  BniUiing.  Washington. 
ac  20201.  Attention:  Mary  White. 

cws-RC-as-i. 

In  order  to  facilitete  KamUiwg^  please 
do  not  nse  covers,  binders  or  tabs.  Three 
extra  copies  of  the  SF-424  and  three 
copies  of  the  cover  sheet/abstract, 
stapled  together  apart  from  the  copies  of 
the  application  are  requested. 

2.  Content  of  Application.  Each  copy 
of  the  application  most  contain  the 
following  iteoBS  in  the  order  listed: 

(a)  A  Standard  Form  424.  page  1. 

(b)  A  Pttqeci  Abstract  Form.  i 
(c>  Part  U— Profect  Approval  I 

InforreatkiB. 

(d)  Part  Dl— Budget  tarformation. 

(e)  Part  iV— Proiect  Narrative. 

(f)  HHS-SF  441.  Assurance  of 
Compliance,  Title  VL  Civtf  Rights  Act  of 
IQM. 

it)  HHS-SF  Ml.  Assorance  of 
Con^liaace.  Sec  504.  Rehabilitation  Act 
of  1973.  As  Amended 

^  Instructions  foe  Preparing  the 
Application.  For  jroar  convenience,  we 
have  reprinted  the  ioms  and 
instructions  fior  applying  for  Federal 
Assistance  fmn  HDS  progranu  as 
Appendices  A  and  B  ciiF  this 
annoimc^aent.  We  suggest  that  you 
reproduce  the  forms  and  use  them  to 
prepare  your  application.  Additional 
copies  of  the  application  forms  and 
instructions  may  be  obtained  from  the 
Regional  offices  listed  at  the  end  of  this 
annooncemenl.  Prepare  your  application 
in  eccordance  with  the  following 
instructions: 

(a]  Standard  Form  424,  Page  1: 

Follow  instructions  contained  in 
Appendix  B  except  for  the  following 
specific  instructions: 

Item  6.a.  Omit  program  number.  Check 
multiple  box. 

Item  8.b^  Enter  CWS— National 
Resource  Center,  and  the  number  and 
fitle  of  the  Resoorce  Center  which  the 
application  addresses,  as  follows: 

1.  Developraental  DisabiKties. 

2.  ChiW  Abuse  and  Neglec!. 

3.  Child  Sexual  Abase. 

Item  7.  The  title  rirauld  describe  the 
focus  of  the  proposed  project  briefly  and 
clearly.  Do  not  ose  acronyms. 
abbreviations  or  jargon.  Avoid 
unnecessary  phrasea  Do  not  ose  more 
than  10©  characters,  including 
punctuation  and  spaces  between  wmtfs. 
Characters  in  excess  of  109  will  be  lost 
during  electronic  data  entry. 
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(bj  Project  Abstract  Form:  Use  a 
single  sheet  of  plain  white  bond,  and 
type  single-spaced: 

•  Title  of  application  (exactly  as 
entered  in  item  7  on  Form  424). 

•  Name  and  address  of  applicant 
organization  (exactly  as  in  item  4). 

•  Priority  area  under  which  the 
application  is  submitted,  as  indicated  in 
item  6b. 

•  Target  popalation(s). 

•  Total  project  period  and  total 
amount  requested. 

•  Proposed  match  which  should  be  at 
least  one  dollar  for  every  three 
requested  from  HDS  unless  the 
applicant  is  an  Indian  Tribe  or  has  an 
existing  cost  sharing  agreement  Yvith 
DHHS.  If  either  of  these  two  exceptions 
apply,  state  so  clearly  here. 

•  Project  abstract:  In  200  non- 
technical words  or  less,  summarize  the 
proposed  project.  The  abstract  should 
be  so  clearly  written  that  Ae  following 
questions  could  be  answered  by  a 
member  of  the  general  public  who  reads 
it: 

What  is  tfie  specific  purpose  of  the 
project? 

How  is  the  project  to  be  conducted? 

What  concrete  outcomes  will  result 
from  the  project? 

What  difference  might  the  results 
make? 

It  is  important  that  the  abstract  be  an 
accurate  reflection  of  the  activities 
proposed  in  the  application. 

•  Indicate  the  name  of  the  authorfs), 
their  cuirent  relationship  to  the 
applicant  and  their  proposed  role  in  the 
conduct  of  the  project. 

c.  Part  II— Project  Approval 
Information:  Follow  the  instructions 
contained  in  Appendix  B. 

d.  Part  ni— Budget  Information: 
Follow  the  instructions  contained  in 
Appendix  B. 

e.  Part  IV— Project  Narrative: 
Describe  the  project  you  propose  in 

response  to  this  announcement.  Your 
narrative  (30  pages  typed  double- 
spaced,  or  15  pages  typed  single-spaced 
maximum,  on  &W  x  11    plain  white 
bond  with  1    margins  on  both  sides] 
should  provide  information  on  how  the 
application  meets  the  review  criteria 
and  how  the  proposed  project  will 
achieve  the  purpose,  goals,  and 
objectives  identified  in  this  program 
announcement.  We  strongly  suggest  that 
you  follow  the  format  and  page 
limitations  outlined  below: 

(1)  Project  Design  (12  pages  typed 
double-spaced  or  6  pages  typed  single- 
spaced  maximum). 

This  portion  of  the  application  should 
describe  a  well-defined  and  carefully 
worked  out  technical  apprbach  for  the 
proposed  project.  It  should  include  a 


discussion  of  the  problems  and  issoes 
the  project  will  addresj  and  a  clear 
statement  of  the  pcoject't  goals  and 
objectives.  Hie  pv^act  desi^i  should 

include  a  discussion  of  the  methodolegy 
to  be  used  in  the  conduct  of  the  project 
and  the  relationship  between  the 
methodology  and  the  issues  or  problems 
the  project  is  designed  to  address. 

(2)  Project  Implementatiott  Plan  (6 
pages  typed  double-spaced  or  3  pages 
typed  single-spaced  maximom) 

This  portion  of  the  ajiplication  should 
present  the  specific  woik  plans  for  the 
proposed  project  identifying  all  major 
tasks  to  be  undertaken  during  the 
project  period  and  the  time  frames 
anticipated  for  accon^lishing  these 
tasks.  In  addition  to  providing 
information  on  the  programmatic 
initiatives  to  be  developed  Us  the 
proposed  project,  this  section  of  the 
application  should  include  specific 
information  on  how  the  project  will 
address  the  needs  of  minority  children 
and  families  and  how  the  project  will 
acquire  additional  non-Federal  and 
other  private  sector  support,  including 
specific  activities  to  generate  program 
income  on  a  fee  for  services  basis. 

(3)  Beneficial  Impact  (4  pages  typed 
double-spaced  or  2  pages  typed  single- 
spaced  maximum) 

This  portion  of  the  application  should 
indicate  how  the  information,  methods 
or  technology  to  be  developed  or 
disseminated  by  the  project  can  be 
expected  to  impact  beneficially  on 
human  service  programs  or  the  specific 
target  populations  identified  to  be 
affected  by  the  project.  Target  indicators 
should  be  clearly  identified,  and 
emphasis  should  be  placed  on  specific 
outcomes  that  can  be  identified  and 
measured. 

(4)  Staffing  and  Management  {4  pages 
typed  double-spaced  maximum  or  2 
pages  typed  single  spaced) 

This  portion  of  the  application  should 
list  the  proposed  staff  and  briefly 
describe  their  qualifications  to  conduct 
the  proposed  project.  The  division  of 
responsibility  for  specific  project  tasks 
and  the  proportion  of  staff  time  to  be 
allocated  per  project  task  should  be 
included.  This  portion  d  the  application 
should  also  describe  the  capacity  of  the 
applicant  organization  to  conduct  the 
proposed  project  including  relevant 
resources  and  facilities  that  will  be 
utilized. 

(5)  Budget  (4  pages  typed  double- 
spaced  maximum  or  2  pages  typed 
single  spaced) 

This  portion  of  the  application  should 
indicate  that  the  proposed  budget  is 
commensurate  with  the  level  of  effort 
needed  to  accomplish  the  project  goals 
and  objectives  and  that  the  cost  of  the 


project  is  reewnable  in  relationship  to 
the  reattHs  anticipated.  The  application 
should  also  clearly  idoitify  aU  non- 
Federal  wnices  of  eapport  and  the 
precise  nature  and  extent  of  assistance 
that  is  anticipated.  The  contributions  of 
all  collaborative  agencies  and 
organizations  inrhi/4ing  foundations  and 
other  private  sector  organizations  must 
be  assured  in  writing  and  included  with 
the  application  when  it  is  submitted. 

L  HHS-SF  441.  Assurance  of 
Compliance.  Title  VI,  Qvil  Rights  Act  of 
1964:  self  explanatory 

g.  HHS-SF  641.  Assurance  ol 
Compliance.  Sec.  504,  Rehabilitation  Act 
of  1973,  as  amended:  Self  explanatcxy 

Closing  Date  for  Receipt  of  Applications 

The  closing  date  for  receipt  of 
applications  is  January  21, 1986. 
Applications  may  be  mailed  or  hand 
delivered  to:  Grants  Management  Office, 
HDS  Grants  and  Contracts  Management 
Division,  200  Independence  Ave.,  SW., 
Room  S45-J''-l  Humfrfirey  Building, 
Washington.  D.C  20201.  Attention:  Mary 
White  CWS-RE-ee-l. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date  at  the  HDS  Grants  and  Contracts 
Management  Office,  or 

(2)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  to  b£  considered  during  the 
competitive  review  and  evaluation 
process.  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarics  shall  not  be 
acceptable  as  proof  of  timely  mailing). 

Late  applications:  Applications  which 
do  not  meet  these  criteria  are 
considered  late  applications  and  will  not 
be  considered  in  the  current 
competition. 

Hand-delivered  applications:  Hand- 
delivered  applications  are  accepted  at 
the  HDS  Grants  and  Contracts 
Managemoit  Office  during  ^  normal 
working  hours  of  8:30  a  jn.  to  5:00  p.m. 
Monday  through  Friday. 

Extension  of  deadlines:  OHDS  may 
extend  the  deadline  for  all  aj^licants 
because  of  acts  of  God  such  a»  floods, 
hurricanes,  etc.,  or  when  there  is 
widespread  disruption  of  tibe  mails. 
However,  if  OHDS  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

Region  VI— <LA.  NM,  OK.  TX.  AR) 

Mr.  Tommy  Sullivan,  Regional  Program 
Director,  Office  of  Human 
Development  Services,  1200  Main 
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Tower.  29th  Floor,  Dallas.  Texas 
75202,  Attention:  S.M.  Pat  Murphy 
(214-729-6596) 

Region  VII— (lA,  KS,  MO.  NE) 

Mr.  Hilton  Baines,  Regional  Program 
Director,  Office  of  Human 
Development  Services,  Federal  Office 
Building.  Room  384,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
Attention:  Robert  Fain  (816-374-5401) 

Region  VIII— <CO.  MT.  ND.  SO,  UT, 
WY) 

Mr.  David  Chapa,  Regional  Program 
Director,  Office  of  Human 
Development  Services,  1961  Stout 
Street  Federal  Office  Building,  9th 
Floor,  Denver,  Colorado  80294, 
Attention:  Jane  Mathieu  (303-644- 
3106) 

Region  IX— {AZ,  CA,  HI,  NV,  GU.  AS. 
TT.CNMI) 

Mr.  Roy  Fleischer,  Regional  Program 
Director,  Office  of  Human 
Development  Services,  50  United 
Nations  Plaza,  San  Francisco, 
California  94102,  Attention:  Ray 
Myrick  (415-556-6178) 

Region  X— (AK.  ID,  OR,  WA) 

Mr.  William  Hayden,  Regional  Program 
Director,  Office  of  Human 
Development  Services.  2901  Third 
Avenue,  Mail  Stop  503,  Seattle, 
Washington  98121,  Attention:  Richard 
McConnell  (206-442-0850) 

Executive  Order  12372 — State  Single 
Points  of  Contact 

Alabama 

Mrs.  Donna  J.  Snowden.  SPOC, 
Alabama  State  Clearinghouse. 
Alabama  Department  of  Economic 
and  Community  Affairs,  3465  Norman 
Bridge  Road.  Post  Office  Box  2939, 
Montgomery,  Alabama  36105-0939, 
Tel.  (205)  284-8905 

Alaska 

None 

Arizona  ,  .^ 

Department  of  Commerce,  State  of 
Arizona 

Note. — Correspondence  and  questions 
concerning  this  Slate's  E.0. 12372  process 
should  be  directed  to:  Janice  Dunn.  ATTN: 
Arizona  State  Clearinghouse,  1700  West 
Washington.  Fourth  Floor,  Phoenix.  Arizona 
85007.  TeL  (602)  255-5004 

Arkansas 

State  Clearinghouse,  Office  of 
intergovernmental  Services, 
Department  of  Finance  and 
Administration,  P.O.  Box  327a  Little 
Rock.  Arkansas  72203,  Tel.  (501)  371- 
1074 


California 

Office  of  Planning  and  Research.  1400 
Tenth  Street,  Sacramento.  California 
95814.  Tel.  (910^445-0282 

Colorado 

State  Clearinghouse.  Division  of  Local 
Government  1313  Sherman  Street. 
Rm.  520.  Denver,  Colorado  80203.  Tel. 
(303)  866-2156 

Connecticut 

Gary  E.  King,  Under  Secretary, 
Comprehensive  Planning  Division. 
Office  of  Policy  and  Management 
Hartford,  Connecticut  06106-4459 

Note. — Correspondence  &  questions 
concerning  this  State's  EO.  12372  process 
should  be  directed  to:  Intergovernmental 
Review  Coordinator.  Comprehensive 
Planning  Division.  Office  of  Policy  and 
Management,  80  Washington  Street.  Hartford. 
Connecticut  06106-4459.  Tel.  (203)  566-3410. 

Delaware 

Executive  Department  Thomas  Collins 
Building.  Dover.  Delaware  19903,  Attn: 
Francine  Booth,  Tel.  (302)  736-4204 

Florida 

Ron  Fahs.  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting,  The  Capitol.  Tallahassee, 
Florida  32301.  Tel.  (904)  488-8114 

Georgia 

Charles  H.  Badger.  Administrator. 
Georgia  State  Clearinghouse.  270 
Washington  Street  SW.,  Atlanta, 
Georgia  30334.  Tel.  (404)  656-3655 

Hawaii 

Kent  M.  Keith,  Director,  Department  of 
Planning  and  Economic  Development 
P.O.  Box  2359,  Honolulu.  Hawaii 
96804;  For  Information  Contact: 
Hawaii  State  Clearinghouse.  Tel.  (808) 
548-3085  or  548-3016 

Idaho 

None 

Illinois 

Tom  Berkshire,  Office  of  the  Governor, 
State  of  Illinois,  Springfield,  Illinois 
62706,  Tel.  (217)  782-8639 

Indiana 

Ms.  Susan  J.  Kennell.  State  Budget 
Agency.  212  State  House. 
Indianapolis.  Indiana  46204,  Tel.  (317) 
232-5604 

Iowa 

Office  for  Planning  and  Programming. 
Capitol  Annex.  523  East  12th  Street 
Des  Monies,  Iowa  50319.  Tel.  (515) 
281-3884 


Kansas 

Kansas  Department  of  Human 
Resources.  Office  of  the  Secretary, 
Attention:  Judy  Krueger.  401  Topeka 
Avenue,  Topeka.  Kansas  66603.  Tel.      I 
(913)  296-5075  I 

Kentucky 

Kentucky  State  Clearinghouse.  2nd 
Floor.  Capital  Plaza  Tower,  Frankfort 
Kentucky  40601,  Tel.  (502)  564-2382 

Louisiana 

Michael  ].  Jefferson.  Dept  of  Urban  & 
Community  Affairs.  Office  of  State 
Clearinghouse,  P.O.  Box  44455.  Capitol 
station.  Baton  Rouge.  Louisiana  70804. 
Tel.  (504)  925-3722 

Maine 

State  Planning  Office.  Attn: 
Intergovernmental  Review  Process, 
State  House  Station  ±38,  Augusta. 
Maine  04333.  Tel.  (207)  289-3154 

Maryland 

Guy  W.  Hager.  Director.  Maryland  State 
Clearinghouse  for  Intergovernmental 
Assistance.  Department  of  State 
Planning.  301  West  Preston  Street 
Baltimore,  Maryland  21201-2365.  Tel. 
(301)  225-4490 

Massachusetts 

Executive  Office  of  Communities  and 
Development  Attn:  Beverly  Boyle.  ItX) 
Cambridge  Street  Rm.  904.  Boston, 
Massachusetts  02202.  Tel.  (617)  727- 
3253 

Michigan 

John  J.  Reurink.  Director.  Management 
Services  Bureau.  Michigan 
Department  of  Commerce.  P.O.  Box 
30004,  Lansing,  Michigan  48909.  Tel. 
(517)  373-1802 

Minnesota 

Maurice  D.  Chandler.  Coordinator. 
Intergovernmental  Review,  Minnesota 
State  Planning  Agency,  Capitol 
Square  Bldg.,  Rm.  101,  550  Cedar  St. 
St  Paul  Minnesota  55101.  Tel.  (612) 
296-2571 

Mississippi 

Office  of  Federal  State  Programs. 
Department  of  Planning  and  Policy. 
2000  Walter  Sillers  Bldg..  500  High 
Street.  Jackson.  Mississippi  39202;  For 
Information  Contact  Mr.  Marian 
Baucum,  Department  of  Planning  and 
Policy.  Tel.  (601)  359-3150 

Missouri 

Missouri  Federal  Assistance 
Clearinghouse.  Office  of 
Administration.  Division  of  Budget 
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and  Planning.  Capitol  Bldg.,  Rm.  129. 
Jefferson  City.  Missouri  65102.  Tel. 
(314)  751-4834  or  751-2345 

Montana 

Sue  Heath. 
Intergovernmental  Review 

Clearinghouse,  c/o  Office  of  the 

Lieutenant  Governor.  Capitol  Station. 

Helena.  Montana  59620.  Tel.  (406)  444- 

5522 

Nebraska 

Policy  Research  Office,  P.O.  Box  94601, 
State  Capitol.  Rm.  1321.  Lincoln, 
Nebraska  68509,  Tel.  (402)  471-2414 

Nevada 

Ms.  Linda  A.  Ryan.  Director.  Office  of 
Community  Services,  Capitol 
Complex,  Carson  City,  Nevada  89710, 
Tel.  (702)  885-4420 

Note. — Correspondence  &  questions 
concerning  this  State's  E.0. 12372  process 
should  to  be  directed  to:  John  Walter, 
Clearinghouse  Coordinator.  Tel.  (702)  885- 
4420. 

New  Hampshire 

David  G.  Scott,  Acting  Director,  New 
Hampshire  Office  of  State  Planning, 
2V4  Beacon  Street,  Concord.  New 
Hampshire  03301.  Tel.  (603)  271-2155 

New  Jersey 

Mr.  Barry  Skokowski.  Director,  Division 
of  Local  Government  Services, 
Department  of  Conununity  Affairs,  CN 
803,  363  West  State  Street.  Trenton, 
New  Jersey  08625-0803,  Tel.  (609)  292- 
6613 

Note. — Correspondence  &  questions 
concerning  this  State's  E.0. 12372  process 
should  to  be  directed  to:  Nelson  S.  Silver, 
State  Review  Process,  Division  of  Local 
Government  Services — CN  803,  Trenton,  New 
Jersey  08625-0803,  Tel.  (609)  292-9025. 

New  Mexico 

Peter  C.  Pence,  Director,  Dept.  of 
Finance  and  Administration,  State  of 
New  Mexico,  515  Don  Caspar,  Santa 
Fe.  New  Mexico  87503.  Tel.  (505)  827- 
3885 

New  York 

Director  of  the  Budget,  New  York  State 

Note. — Correspondence  &  questions 
Concerning  this  State's  E.0. 12372  process 
should  to  t>e  directed  to:  New  York  Slate 
Clearinghouse,  Division  of  the  Budget.  State 
Capitol,  Albany,  New  York  12224.  Tel.  (518) 
474-1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director,  State 
Clearinghouse.  Department  of 
Administration,  116  West  Jones  Street, 
Raleigh,  North  Carolina  27611.  Tel 
(919)  733-4131 


North  Dakota 

Office  of  Intergovernmental  Assistance, 
Office  of  Management  and  Budget 
14th  Floor.  State  Capitol,  Bismarck. 
North  Dakota  58505,  Tel.  (701)  224- 
2094 

Ohio 

State  Qearinghouse,  Office  of  Budget 
and  Management.  30  East  Broad 
Street  Columbus.  Ohio  43215;  For 
Information  Contact:  Mr.  Leonard  E. 
Roberts.  Deputy  Director.  Tel.  (614) 
466-0699 

Oklahoma 

Dan  Strain.  Office  of  Federal  Assistance 
Management,  4545  North  Lincoln 
Blvd.,  Oklahoma  City,  Oklahoma 
73105.  Tel.  (405)  528-8200 

Oregon 

Intergovernmental  Relations  Division. 
State  Clearinghouse,  Attn:  Delores 
Streeter,  Executive  Building,  155 
Cottage  Street  NE..  Salem,  Oregon 
97310,  Tel.  (503)  373-1998 

Pennsylvania 

Barbara  J.  Gontz,  Project  Coordinator. 
Pennsylvania  Intergovernmental 
Council  P.O.  Box  11880,  Harrisburg. 
Pennsylvania  17108,  Tel  (717)  783- 
3700 

Rhode  Island 

Daniel  W.  Varin.  Chief,  Rhode  Island 
Statewide  Planning  Program,  265 
Mebx)se  Street  Providence,  Rhode 
Island  02907,  Tel.  (401)  277-2656 

South  Carolina 

Danny  L  Cromer,  Grant  Services,  Office 
of  the  Governor,  1205  Pendleton 
Street  Rm.  477,  Columbia,  South 
CaroUna  29201.  Tel.  (803)  758-2417 

South  Dakota 

Connie  Tveidt  Commissioner,  State 
Government  Operations,  Second 
Floor,  Capitol  Building.  Pierre,  South 
Dakota  57501,  Tel.  (605)  773-3861 

Tennessee 

Tennessee  State  Planning  Office,  1800 
James  K.  Polk  Building,  505  Deaderick 
Street,  Nashville,  Tennessee  37219, 
Tel.  (615)  741-1676 

Texas 

Bob  McPherson,  State  Planning  Director, 
Office  of  the  Governor,  Austin,  Texas 
78711.  Tel.  (512)  475-6156 

Utah 

Dale  Hatch,  Director.  Office  of  Planning 
and  Budget  State  of  Utah,  116  State 
Capitol  Building,  Salt  Lake  City,  Utah 
84114.  Tel.  (801)  533-5245 


Vermont 

State  Planning  Office.  Attn:  Bemie 
Johnson,  PaviUon  Office  Building  109 
State  Street  Montpelier,  Vermont 
05602.  TeL  (802]  828-3326 

Virginia 

Shawn  McNamara.  Depaitment  of 
Housing  and  Comnnmity 
Development  205  North  4ft  Street 
Richmond,  Virginia  23219,  Tel.  (804) 
786-4474 

Washington 

Ken  Black.  Washington  Department  of 
Community  Development  Ninth  and 
Columbia  Bnildiog.  dympia. 
Washington  98504,  TeL  (206)  753-2200 

West  Virginia 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division.  Governor's 
Office  of  Economic  and  Community 
Development  Building  #6,  Rm.  553. 
Charleston.  West  Virginia  25305,  TeL 
(304)  348-4010 

Wisconsin' 

Secretary  Doris  J.  Hanson.  Wisconsin 
Department  of  Administration.  101 
South  Webster— GEF  2.  Madison, 
Wisconsin  53702,  Tel.  (608)  266-1212 

Note. — Correspondence  and  questions 
concerning  this  State's  E.0. 12372  process 
should  be  directed  to:  Thomas  Krauskopf. 
Federal-State  Relations  Coordinator, 
Wisconsin  Department  of  Administration, 
P.O.  Box  7864,  Madison,  Wisconsin  53707, 
Tel.  (608)  266-8349.     • 

Wyoming 

Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building,  Cheyenne,  Wyoming  82002, 
Tel.  (307)  777-7574 

Virgin  Islands 

Toya  Andrew,  Federal  Program 
Coordinator,  Office  of  the  Governor, 
The  Virgin  Islands  of  the  United 
States,  Charlotte  Amalie,  St  Thomas 
00801,  Tel.  (809)  774-6517 

District  of  Columbia 

Loretta  Davis,  Director,  Office  of 
Intergovernmental  Relations,  Rm.  416, 
District  Building.  Washington,  D.C 
20004,  Tel.  (202)  727-6265 

Puerto  Rico 

Ms.  Patricia  G.  Custodio,  P.E,  Chairman, 
Puerto  Rico  Planning  Board.  P.O.  Box 
4119,  Minilla  Station,  San  Juan,  Puerto 
Rico  00940-9985,  Tel.  (809)  727-4444 

Northern  Mariana  Islands 

Planning  and  Budget  Office,  Office  of 
the  Governor.  Saipan.  CM  96950. 
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American  Samoa 

None 

Guam 

Guam  State  Clearinghouse,  OfTice  of  the 
Lieutenant  Governor.  P.O.  Box  2950, 
Agana.  Guam  96010 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  13.608  ACYP  Child 
Welfare  Research  and  Development,  13.628 
Child  Abuse  and  Neglect  Prevention  and 
Treatment) 

Dated:  October  30. 1985. 

Dodie  Livingston, 

Commissioner.  Administration  for  Children. 
Youth  and  Families. 

Approved:  October  30, 18165. 

Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Seriices. 

BILLIMG  COOE  413O-01-« 
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APPENDIX   A 


FEDERAL  ASSISTANCE 


1.  TYPE 

SUBMISSION        ^   NOTICe  OF  INTENT  (OPTIONAU 
(Marktf-  D   PREAPPUCATION 

D  APPUCATION 


ir 


2.  APPU- 
CANTS 
APPU- 
CATION 

FIER 


•.NUMBER 


b.OATE 


Tmr   mmak    Jmf 


19 


3.  STATE 
APPLI- 
CATION 
lOENTI- 
R» 
MOTS' TO  BE 
ASSKWEO 
BYSTATB 


OMB  A«>pro»il  No.  034»-000» 


a  NUMBER 


b.  DATE 
ASSIGNEO 


19 


Lmm 


4.  LEGAL  APPLICANT/RECIPIENT 
A.  AjU'ifcuK  Nflnw 
b.  OrpMiizMion  UnN 
c  SlTMl/P.O.  Bob 


•.County 
«.  ZIP  Coda 


h.  Oonlael  Ptraon  WwM 
J  rrfytow  No.) 


5.  EMPLOYER  DENTIFICATION  NUMBER  (EiN) 


«. 

PRO- 

ORAM 

(PnmCJ'DA) 


.NUMBER       I       I       n       I       I       I 
MULTIPLE  D 


b.  TITLE 


7.  TITLE  OF  APPUCANTS  PROJECT  (Um  mOtefn  IV  of  «* 
praiKi) 


Mill  to  pf0¥itfs  •  sumnitfy  ds^crtpHon  of  9w 


t.  TYPE  OF  APPUCANT/REOPIENT 

•-•"■ma*  H-CMHH%  Mm  **■« 


!«»□ 


9.  AREA  OF  PROJECT  IMPACT  (Nama^cUa.  cBWUte 


«t^ 


10.  ESTKIATEO  NUMBER 
OF  PERSONS  BENEFITING 


11.  TYPE  OF  ASSISTANCE 


pHmSSXt     I     I     I 


iZ 


PROPOSB)  FUNOINQ 


•.FEDERAL 


b.  APPLICANT 


c.  STATE 


dLOCAL 


•.  OffHBt 


ToM 


13. 


CONGRESSIONAL  DISTRICTS  OF: 


.00 
.00 


.00 
.00 
.00 
.00 


•.APPLICANT 


IS.  PROJECT  START 


DATE 


Tmr    momtt    dtf 


19 


bi  PROJECT 


14.  TYPE  OF  APPLX>TION 

A   ttm 


fc>,^„.^H««-r  □ 


1&  PROJECT 
DURATION 


17.  TVFEaFCHANQE(nr/4r«rf4kl 

«    liirnwiOi^»  F-o>»  r»K|(W; 


18.  DATE  DUE  TO 

FEDERAL  AGENCY  I 


19 


Tmr   mom*    dajf 


QX] 


19.  FEDERAL  AGEUCi  TO  RECEIVE  REQUEST 


•.  ORGANIZATIONAL  UNIT  (IF  APPROPRIATE) 


b.  ADMINISTRATIVE  CONTACT  (IF  KNOWN) 


20.  EXISTING  FEOBWL  GRANT 
IDENTIFICATION  NUMBER 


C.  ADDRESS 


21.  REMARKS  ADDED 


jm. 


D 


No 


22. 

THE 

APPLICANT 
CERTIFIES 
THAT*- 


To  9t*  b«M  Of  my  knonrtadg*  wid 

tn  ftM  •nd  corro^  9m  documofif 
b««n  (My  aulhortzod  by  tfw 
body  of  Vw  appic^ni  •nd  tfw 
wrii  comply  wNlh  iho  •tiftchsd 
N  9w  aHittano*  «  aiwrovad 


•.  YES,  THIS  NOTICE  OF  INTENT/PREAPPUCATION/APPUCATION  WAS  MADE  AVAILABLE  TO  THE  STATE 
EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON: 


DATE. 


b.  NO.  PROGRAM  IS  NOT  COVERED  BY  E.O.  12372  D 

OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW    D 


23. 

CERTIFYING 
REPRE- 
SENTATIVE 


a.  TYPED  NAME  AND  TITLE 


b.  SKjNATURE 


24.  APPUCA- 
TION 
RECEIVED    19 


Ytar    momlli    dof 


25.  FEDERAL  APPLICATION  IDENTIFICATION  NUMBER 


20.  FEDERAL  GRANT  IDENTIFICATION 


i 


27.  ACTION  TAKEN 

a  a  AWARDED 
Ob.  REJECTED 
a  <t  RETURNED  FOR 

AMENDMENT 
Dd  RETURNED  FOR 

E.O.  12372  SUBMISSION 

BY  APPLICANT  TO 

STATE 
Q*.  DEFERRED 
Ol.   WITHDRAWN 


FUNDING 


•.  FEDERAL 


b.  APPLICANT 


c.  STATE 


d  LOCAL 


».  OTHER 


I. 


TOTAL 


.00 

~M 
.00 

.00 
.00 
.00 


Ytar    moiuk    dof 


29.  ACTION  DATE»- 


19 


31.  (XNTACT  FOR  ADDITIONAL  INFORMA- 
TION (Nairn  and  teltplxmt  nmttr) 


30.  Ymr  momtk 

STARTING 

DATE  19 


32. 

ENDING 
DATE 


19 


33.  REMARKS  ADDED 


Dy-     D 


No 


NSN  7540-01-006-9162 
PREVIOUS  EDITION 
IS  NOT  USABLE 


424-103 


STANDARD  FORM  424  PAGE  1  (Rm.  4-«4) 
Prucriktd  kf  OHB  Cimhr  A-lOa 
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PARTn 
PROJECT  APPROVAL  INFORMATION 


Item  1. 

Does  this  assistance  request  require 

State,  local  regional,  or  other  priority  rating? 


Name  of  Governing  Body . 
Prionty  Ralir>g 


Yes. 


No 


Item  2. 

Does  this  assistance  request  require  State,  or  local 

advieofy,  educational  or  health  oiearanoes? 

yes_ 


Name  of  Agency  or 
Board 


.  No     (Attach  Documentation) 


Does  this  assistance  request  require  State,  local, 
regional  or  other  planning  approval? 

Ves. 


Name  of  Approving  Agency . 
Date 


.No 


Item  4 

Is  the  proposed  project  covered  by  an  approved  compre- 


Ves. 


No 


Check  one:  State  LJ 

Local  D 

Regional       LJ 

Location  of  Plan 


Item  5. 

VMM  the  assistance  requested  serve  a  Federal 

instaltation?  Yes . 


Name  of  Federal  Installation . 


0M8  NO  0348-0006 


.  No     federal  Population  toenefitmg  from  Project 


«tem6. 

VMII  the  assistance  requested  be  on  Federal  land  or 

installation? 

Yes No 


Name  of  Federal  Installation . 

Location  of  Federal  Land 

f^arcant  of  Project 


Item  7. 

\MII  tie  assisaance  requested  have  an  impact  or  effect 

on  the  environment 

Yes No 


See  mstfijctions  tor  additional  tnformaNon  to  be 
provided. 


Item  8. 

Win  the  assistance  requested  cause  the  displacement 

of  individuals,  laoahes.  businesses,  or  farms? 

Yes 


Ho 


Number  ot 
Individuals  . 
Families 
Businesses. 
Farms 


Items. 

Is  there  other  related  assistance  on  this  project  previous, 

pending,  or  anticipated 

V— Mo 


See  instructions  for  addttiorail  iiifoimatiow  to  be 
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- 

QMS  NO.  01 M  BOM 

PART  IH  •  BUDGET  MFORMATION 

1                                                              SECTION  A -BUOQET  SUMMARY 

Gram  Program. 

Function 

or  Activity 

(a) 

FMeral 
Catalog  No. 

(b) 

Estimated  Unobligated  Funds 

Newer  Revised  Budget                       | 

FMeral 
(c) 

Non- Federal 
(d) 

Federal 
(e) 

rion-r6(M«i 

Total 
(g) 

1. 

$ 

$ 

$ 

$ 

$ 

2. 

3. 

• 

4. 

5.  TOTALS 

$ 

$ 

$ 

$ 

$ 

1                                                               SECTION  B  •  BUDGET  CATEGORIES 

6.  Object  Class  Categories 

•  Grant  Program.  Function  or  Activity                              | 

Total 
(5) 

(1) 

(2) 

(3) 

(4) 

a.  Personnel 

$ 

$ 

$ 

$ 

$ 

b.  Fringe  Benefits 

c.  Travel 

d.  Equipment 

e.  Supplies 

f.    Contractual 

g.  Construction 

h.  Other 

i.   Total  Direct  Charges 

j.    Indirect  Charges 

• 

k.  TOTALS 

$ 

$ 

$ 

$ 

$ 

7:  Program  Income 

$ 

$ 

$ 

$ 

$ 

/  VoL  Sa  Na  2t4  /  Tuesday,  November  5. 19S5  J  Notices 


OMB  NO.  <O4»<)00e 


SECTOI C  '  WOW  TCDCmL  ICDOtlUCES 

4b)  APPLICANT 

<0  STATE 

tf)  OTHER  SOURCES 

<e)  TOTALS 

8. 

$ 

$ 

$ 

$ 

9. 

10. 

11. 

12.  TOtALS 

$ 

$ 

$ 

$ 

SECTION  O  -  FORECASTED  CASH  NEEDS 

13.  Federal' 

Total  for  1st  Year 

1st  Quarter 

2nd  Quarter 

ard  Quarter 

4th  Quarter 

$ 

$ 

$ 

$ 

$ 

14.  Non-Federad 

IS.  TOTAL 

$ 

$ 

$ 

$ 

S 

SECnOil  £- BUDGET  ESTIMATES  OF  fSJBUL  FUNDS  MEEOED  FOR  BALANCE  OF  THE  POOJCCT 

^€l^6f<BfW  tTOQrftm 

FUTURE  FUNDING  PERIODS  (YEARS)                                  1 

(b)  FIRST 

(c)  SECOND 

(d)THIRD 

(e)  FOURTH 

16. 

$ 

$ 

$ 

$ 

17. 

18. 

«. 

20.  TOTALS 

$ 

$ 

$ 

$ 

SECTION  F  •  OTHER  BUDGET  INFORMATION 
(Attach  AddRkNMl  Stieels  IT  NecMsary) 

21.  Direct  Charges: 

22.  Interact  Oiarges: 

• 

23.  Remarks: 

PART  IV  PROGRAM  NARRATIVE  (Attach  per  instruction) 
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PARTV 
ASSURANCES 


The  Applicant  hereby  assures  and  certifies  that  he  will  comply  with  the  regulations,  policies  ouidelrnes 

to  the  application,  acceptance  and  use  of  Federal  funds  for  this  federaUy^assisted  proiecL  Also  Z  A^ 
cant  assures  and  certifies  to  the  grant  that  j--~«w"  i^yiew- /mbo  me  Mppn- 


1. 


3. 


H  possesses  legal  authority  to  apply  for  the  5. 

grant;  thai  fi  resolution,  motion  or  similar  ac- 
tion has  boen  duly  adopted  or  passed  as  an 
official  act  of  the  applicant's  governing  t»dy. 
authorizing  the  fiNng  of  the  application,  in-  6. 

duding  all  understandings  and  assurances 
contained  therein,  and  directing  and  auttwiiz- 
ing  the  person  identified  as  the  official 
representative  of  the  applicant  to  act  In  con- 
nection with  the  application  and  to  provide 
such   additional  information  as   may  be  7. 

required. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (P.L.  88-352)  and  in  accordance 
with  Title  VI  of  that  Act,  no  person  in  the 
United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  par- 
ticipation in.  be  denied  the  benefits  of.  or  be  8. 
otherwise  subjected  to  discrimination  under 
any  program  or  activity  for  which  the  appli- 
cant receives  Federal  financial  assistance 
and  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

It  will  comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  use  2000d)  prohibiting 
employment  discrimination  where  (l)the 
primary  purpose  of  a  grant  is  to  provide 
employment  or  (2)  discriminatory  employment 
practices  will  result  in  unequal  treatment  of  10. 
persons  who  are  or  should  be  benefiting  from 
the  grant-aided  activity. 

It  will  comply  with  requirements  of  the  provi- 
sions of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Act  of  1970 
(P.L.  91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced  as 
a  result  of  Federal  and  federally-assisted 
programs. 


It  will  comply  with  the  provisions  of  the  Hatch 
Act  which  limit  the  poiiticai  activity  of 
employees. 

It  will  comply  with  the  minintum  wage  and 
maximum  hours  provisions  of  the  Federal  Fair 
Labor  Standards  Act,  as  they  apply  to  hospital 
and  educational  institution  employees  of 
State  and  local  governments. 

It  will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  is  or  ghres  the  t4)pearanoe  of 
being  motivated  by  a  desire  for  private  gain 
for  themselves  or  others,  particularly  tfx>se 
with  whom  they  have  family,  buaness,  or 
other  ties. 

It  will  give  the  sponsoring  agerKy  or  the 
Comptroller  General  through  any  authorized 
representative  the  access  to  and  the  right  to 
examine  all  records,  boolts.  papers,  or 
documents  related  to  the  grant. 

It  will  comply  with  all  requirements  imposed 
by  the  Federal  sponsoring  agency  concern- 
ing special  requirements  of  law,  program  re- 
quirements, and  other  administrative 
requirements. 

It  will  insure  that  the  facilities  under  its  owner- 
ship, lease  or  supervision  which  shall  be 
utilized  in  the  accomplishment  of  the  project 
are  not  listed  on  the  Environmental  Protec- 
tion Agency's  (EPA)  list  of  Violating  Facilities 
and  that  it  will  notify  the  Federal  grantor 
agency  of  the  receipt  of  any  communication 
from  the  Director  of  the  EPA  Office  of  Federal 
Activities  indicating  that  a  facility  to  be  used 
in  the  project  is  under  consideration  for  listing 
by  the  EPA. 
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The  phrase  "Federal  financial  assistance"  includes 
any  form  of  loan,  grant,  guaranty,  insurance  pay- 
nf)ent,  rebate,  subsidy,  disaster  assistance  loan  or 
grant,  or  any  other  lorm  of  direct  or  indirect  Federal 
assistance. 

11.  It  will  comply  with  the  flood  insurance  pur- 
chase requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973,  Public 
Law  93-234.  87  Stat.  975.  approved  Decem- 
ber 31,  1976.  Section  102(a)  requires,  on  and 
after  March  2, 1975,  the  purchase  of  flood  in- 
surance in  communities  where  such  irv 
surance  is  available  as  a  condition  for  the 
receipt  of  any  Federal  financial  assistance  for 
construction  or  acquisition  purposes  for  use 
in  any  area  that  has  been  identified  by  the 
Secretary  of  the  Department  of  Housing  and 
Urban  Development  as  an  area  having  spe- 
cial flood  hazards. 

1 2.  It  will  assist  the  Federal  grantor  agency  in  its 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966  as  amended 
(16  U.S.C.  470),  Executive  Order  1 1593,  and 
the  Arcfieological  and  Historic  Preservation 
Act  of  1966  (16  U.S.C.  469a-1  et  seq.)  by 
(a)  consulting  with  the  State  Historic  Preser- 
vation Officer  on  the  conduct  of  investiga- 
tions, as  necessary,  to  identify  properties 
listed  in  or  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  that  are  subject  to 


adverse  effects  (see  36  CFR  Part  800.8)  by 
the  activity  and  notifying  the  Federal  grantor 
agency  of  the  existence  of  any  such  proper- 
ties, and  by  (b)  complying  with  all  re- 
quirements established  by  the  Federal 
grantor  agency  to  avoid  or  mitigate  adverse 
effects  upon  such  properties. 

13.  Applicants  for  the  Administration  for  Native 
Americans  Programs,  hereby  certify  in  ac- 
cordance with  45  CFR  1 336.53,  that  the  finan- 
cial assistance  provided  by  the  Office  of 
Human  Development  Services  for  the  speci- 
fied activities  to  be  performed  under  this  pro- 
gram, will  be  in  addition  to,  and  not  in 
substitution  for,  comparable  activities  pro- 
vided without  Federal  assistance. 

14.  It  will  comply  with  the  Age  Discrimination  Act 
of  1975  which  provides  that:  No  person  in  the 
United  States  shall,  on  the  basis  of  age  be  ex- 
cluded from  participation  in,  be  denied  the 
t)enefits  of,  or  be  subjected  to  discrimination 
under,  any  program  or  activity  for  which  the 
applicant  receives  Federal  financial 
assistance. 

15.  It  will  comply  with  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended  (29 
U.S.C.  794),  all  requirements  imposed  t>y  the 
applicable  HHS  regulation  (45  C.F.R.  Part 
84),  and  all  guidelines  and  interpretations 
issued  pursuant  thereto. 
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ASSURANCE  OF  COMPLIANCE  WITH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1 964 


(hereinafter  called  the  ''Applicant ") 


(Name  of  Applicant) 

HEREBY  AGREES  THAT  it  will  comply  with  title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
and  all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Department  of  Health  and 
Human  Services  (45  CFR  Part  80)  issued  pursuant  to  that  title,  to  the  end  that,  in  accordance  with 
title  VI  of  that  Act  and  the  Regulation,  no  person  in  the  United  Sutes  shall,  on  the  ground  of  race, 
color,  or  national  origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  any  program  or  activity  for  which  the  Applicant  receives  Federal 
financial  assistance  from  the  Department;  and  HEREBY  GIVES  ASSURANCE  THAT  it  will  imme- 
diately take  any  measures  necessary  to  effectuate  this  agreement. 


1! 


If  any  real  property  or  structure  thereon  is  provided  or  improved  with  the  aid  of  Federal  financial 
assistance  extended  to  the  Applicant  by  the  Department,  this  assurance  shall  obligate  the  Applicant,  or 
in  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  period  during  which  the  real 
property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision  of  similar  services  or  benefits.  If  any  personal  property  is  so 
provided,  this  assurance  shall  obligate  the  Applicant  for  the  period  during  which  it  retains  ownership 
or  possession  of  the  property.  In  all  other  cases,  this  assurance  shall  obligate  the  Applicant  for  the 
period  during  which  the  Federal  financial  assistance  is  extended  to  it  by  the  Department. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  and  all  Federal 
grants,  loans,  contracts,  property,  discounts  or  other  Federal  financial  assistance  extended  after  the 
date  hereof  to  the  Applicant  by  the  Department,  including  installment  payments  after  such  date  on 
account  of  applications  for  Federal  financial  assistance  which  were  approved  before  such  date.  The 
Applicant  recognizes  and  agrees  that  such  Federal  financial  assistance  will  be  extended  in  reliance  on 
the  representations  and  agreements  made  in  this  assurance,  and  that  the  United  States  shall  have  the 
right  to  seek  judicial  enforcement  of  this  assurance.  This  assurance  is  binding  on  the  Applicant,  its 
successors,  transferees,  and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are 
authorized  to  sign  this  assurance  on  behalf  of  the  Applicant. 


Date 


(Applicant] 


By. 


(President,  Chaimun  of  Board,  or  comparable 
authorized  official) 
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(Applicant's  mailing  address) 


PLEASE  RETURN  ORIGINAL  TO: 


RETURN  COPY  TO: 


Office  of  Civil  Rights. 
Room  5627/B  North  Building 
330  Indepeadence  Ave.,  N.W. 
Washington,  D.C.  20201 

GRANTS  MANAGEMENT  OFFICE 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

ASSURANCE  OF  COMPLIANCE  WITH  SECTION  504  OF  THE 

REHABILITATION  ACT  OF  1973,  AS  AMENDED 

The  undersigned  (hereinafter  called  the  "recipient")  HEREBY  AGREES  THAT  it  will  Comply  with 
section  504  of  the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  794).  all  requirements  im- 
posed by  the  applicable  HHS  regulation  (45  C.F.R.  Part  84),  and  all  guidelines  and  interpretations 
issued  pursuant  thereto. 

Pursuant  to  §  84.5(a)  of  the  regulation  [45  C.F.R.  84.5(a)l,  the  recipient  gives  this  Assurance  in 
consideration  of  and  for  the  purpose  of  obtaining  any  and  all  federal  grants,  loans,  contracts  (ex- 
cept procurement  contracts  and  contracts  of  insurance  or  guaranty),  property,  discounts,  or  other 
federal  financial  assistance  extended  by  the  Department  of  Health  and  Human  Services  after  the 
date  of  this  Assurance,  including  payments  or  other  assistance  made  after  such  date  on  applica- 
tions for  federal  financial  assistance  that  were  approved  before  such  date.  The  recipient  recognizes 
and  agrees  that  such  federal  financial  assistance  will  be  extended  in  reliance  on  the  representations 
and  agreements  made  in  this  Assurance  and  that  the  United  States  will  have  the  right  to  enforce 
this  Assurance  through  lawful  means.  This  Assurance  is  binding  on  the  recipient,  its  successors, 
transferees,  and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are  author- 
ized to  sign  this  Assurance  on  behalf  of  the  recipient. 

This  Assurance  obligates  the  recipient  for  the  period  during  which  federal  financial  assistance  Is 
extended  to  it  by  the  Department  of  Health  and  Human  Services  or,  where  the  assistance  is  in  the 
form  of  real  or  personal  property,  for  the  period  provided  for  in  §  84.5(b)  of  the  regulation  [45 
C:F.R.  84.5(b)l. 

The  recipient:  [Check  (a)  or  (b)l 

a.  (    )  employs  fewer  than  fifteen  persons; 

b.  (    )  employs  fifteen  or  more  persons  and,  pursuant  to  §  84.7(a)  of  the  regulation 

[45  C.F.R.  84.7(a)],  has  designated  the  following  person(s)  to  coordinate  its 
efforts  to  comply  with  the  HHS  regulation: 


Name  of  Designee(s)  —  Type  or  Print 


Name  of  Recipient  —  Type  or  Print 


Street  Address 


(IRS)  Employer  Identification  Number 


City 


Area  Code  —  Telephone  Number  State  Zip 

I  certify  that  the  above  information  is  complete  and  correct  to  the  best  of  my  knowledge. 


Date 


Signature  and  Title  of  Authorized  Official 


If  there  has  been  a  change  in  name  or  ownership  within  the  last  year,  please  PRINT  the  former 
name  below: 

PLEASE  RETURN  ORIGINAL  TO:  Office  for  Civil  Rights,  Room  5627/B  North  Building, 

330  Independence  Avenue,  N.W.,  Washington,  D.C. 
20201. 

RETURN  COPY  TO:  Grants  Management  Office 
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Appendix  B.— Instructions  for  Applying 
for  Federal  Assistance  From  HDS 
Programs 

0MB  0980-0016.  Expires:  2/85. 
Clearance  pending:  2/88 

Introduction 

Use  of  Forms 

The  forms  included  in  this  "kit"  shall 
be  used  to  apply  for  all  new 
discretionary  grants  and  cooperative 
agreements  awarded  by  the  O^ice  of 
Human  Development  Services.  They 
shall  also  be  used  to  request 
supplemental  assistance,  proposed 
changes  or  amendments,  and  request 
continuation  or  refunding  for  previously 
approved  grants  or  cooperative 
agreements  from  the  Office  of  Human 
Development  Services.  An  original  and 
two  copies  of  the  forms  should  be 
submitted  to  the  responsible  grants 
management  office.  If  an  item  cannot  be 
answered  or  does  not  appear  to  be 
related  or  relevant  to  the  assistance 
required,  write  "NA"  for  not  applicable. 

Applications 

Applicants  for  new  awards  and 
competing  continuations  are  required  to 
submit  a  complete  application  which 
consists  of  Parts  I  (SF-424)  through  Part 
V.  Applicants  for  new  projects  must 
include  completed  Standard  Forms  441, 
Civil  Rights  Assurance  and  HHS— €41, 
Rehabilitation  Act  Assurance. 
Applicants  for  additional  funding  (such 
as  a  non-competing  continuation  or 
supplemental  grant)  or  amendments  to  a 
previously  submitted  application  should 
include  only  a^ected  pages.  Previously 
submitted  pages  whose  information  is 
still  current  need  not  be  resubmitted. 
Additionally,  applicants  for  certain  HDS 
programs  may  be  subject  to  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  (see  Attachments  1 
and  2).  These  applicants  must  follow  the 
instructions  provided  relative  to 
Executive  Order  12372  coverage  where 
appropriate,  as  listed  on  page  11. 

Submission  of  Applicants 

(1)  Non-competing  Continuation 
Grants — Applicants  for  continuation 
grants  must  submit  these  forms  not  later 
than  90  days  prior  to  the  budget  period 
end  date. 

(2)  New  Projects  and  Competing 
Continuations — Applicants  for 
Assistance  to  support  new  projects  or 
for  competing  continuations  should  refer 
to  program  announcements  for 
information  regarding  deadline  dates  for 
submission  of  forms. 


Instructions  for  Completion  of  Fart  I 
(SF-424) 

Section  I 

Applicants  shall  complete  all  items  in 
Section  I.  If  an  item  is  not  appUcable. 
write  "NA'Mf  additional  space  is 
needed,  insert  an  asterisk  (*)  and  use 
Section  IV.  An  explanation  follows  for 
each  item. 

Item 

1.  Mark  appropriate  box. 
Preapplication  and  application  are 
described  in  0MB  Circular  A-102  and 
HDS  program  instructions.  Use  of  the 
SF-424  as  a  Notice  of  Intent  is  at  State 
option.  HDS  does  not  require  Notice  of 
Intent. 

2a.  AppUcant's  own  control  number,  if 
desired. 
2b.  Date  Section  I  is  prepared. 
3a.  For  a  program  covered  by 
Executive  Order  12372,  enter  the  number 
assigned,  if  any.  by  the  State  Point  of 
Contact  Office.  Applications  submitted 
to  OHDS  must  contain  this  identifier,  if 
provided  by  the  State  Point  of  Contact. 
Note:  Item  22  of  this  form  must  be 
completed  for  programs  covered  by  E.O. 
12372. 

3b.  Date  identifier  is  assigned  by 
State. 

4a.-4h.  Enter  legal  name  of  applicant/ 
recipient,  name  of  primary 
organizational  unit  which  will  undertake 
the  assistance  activity,  complete 
address  of  applicant,  and  name  and 
telephone  number  of  person  who  can 
provide  further  information  about  this 
request. 

IF  THE  PAYEE  WILL  BE  OTHER 
THAN  THE  APPUCANT.  ENTER  IN 
THE  REMARKS  SECTION  "PAYEE". 
THE  PAYEE'S  NAME,  DEPARTMENT 
OR  DIVISION.  COMPLETE  ADDRESS 
AND  EMPLOYER  IDENTIFICATION 
NUMBER  AND  DHHS  ENTITY 
NUMBER. 

If  an  individual's  name  and/or  title  is 
desired  on  the  payment  instrument,  the 
name/or  title  of  the  designated 
individual  must  be  specified. 

5.  Enter  Employer  Identification 
Number  of  applicant  as  assigned  by  the 
Internal  Revenue  Service.  If  the 
applicant  organization  has  been 
assigned  a  DHHS  Entity  Number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 
and  suffixed  by  a  two-digit  number, 
enter  the  full  Entity  Number.  If  applicant 
has  other  grants  with  DHHS  and  has 
been  assigned  a  Payee  Identification 
Number,  enter  PIN  in  parenthesis  () 
beside  employer  identification  number. 

6a.  Enter  the  Catalog  of  Federal 
Domestic  Assistance  number  assigned 
to  program  under  which  assistance  is 


requested.  If  more  than  one  program 
(e.g.,  joint  funding)  enter  "multiple"  and 
explain  in  Section  IV  remarks,  a 
unknown,  cite  Public  Law  or  U.S.  Code. 

6b.  Enter  the  program  title  from 
Catalog  of  Federal  Domestic  Assistance. 
Abbreviate  if  necessary.  i 

7.  Enter  tide  and  appropriate 
description  of  project.  For  Notification 
of  Intent,  continue  in  Section  IV  if 
necessary  to  convey  proper  description. 
If  project  affects  particular  sites  as.  for 
example,  construction  or  real  property 
projects,  attach  a  map  showing  the 
project  location. 

8.  Enter  appropriate  letter  to  designate 
grantee  type— "City"  includes  town, 
township  or  other  municipality.  If  the 
grantee  is  other  than  that  listed,  specify 
type  on  "Other"  line  e.g..  Council  of 
Government.  Note:  Nonprofit 
organizations  which  have  not  previously 
received  HDS  program  support  must 
submit  proof  of  nonprofit  status. 

9.  Enter  Government  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  largest  unit  or 
units  is  affected,  such  as  State,  county, 
or  city.  If  entire  unit  is  affected,  list  it 
rather  than  subunits. 

10.  Identify  estimated  number  of 
persons  directly  benefiting  from  project, 
as  described  in  the  program  narrative. 

11.  All  applicants  for  new,  competing 
continuation  and  non-competing 
continuation  grants  should  enter  the 
letter  "A".  And  applicants  for 
supplemental  grant  funding  should  enter 
the  letter  "B". 

12.  Enter  amount  requested  or  to  be 
contributed  during  the  initial  funding/ 
budget  period  by  each  contributor. 
Where  allowable  the  value  of  inkind 
contributions  should  be  included  If  the 
action  is  a  change  in  dollar  amount  of 
existing  grant  (a  revision  or 
augmentation),  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the 
amount  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included, 
breakout  in  Section  IV.  For  miiltiple 
program  funding  use  totals  and  show 
program  breakdowns  in  remarks.  Item 
definitions:  12a,  amount  requested  from 
Federal  Government;  12b,  amount 
applicant  will  contribute;  12c  amount 
from  State,  if  applicant  is  not  a  State; 
12d,  amount  from  local  government,  if 
applicant  is  not  a  local  government;  12e, 
amount  from  any  other  sources,  explain 
in  Section  IV.  Note:  Applicants  for 
research  grants  should  complete  12a  and 
12fonly. 

13a.  Self  explanatory. 

13b.  Enter  the  district(s)  where  most 
of  actual  work  will  be  accomplished.  If 
city-wide  or  State-wide  covering  several 
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districta.  write  "dty-wide"  or  "State- 
wide". 

14.  Enter  fipnipiimte  letter. 
Definitioas  are: 

A.  New.  A  aBbaiittal  far  the  firat  time 
for  a  new  proiecl  or  profect  period 
(includes  competing  oontinuationa). 

a  Renewal  Niot  applicable  to  HDS 
granta  prograaia. 

C.  Revisiott.  A  ax>dification  to  pro)ect 
after  the  initial  fimding/bodget  period 
and  within  the  approved  proiect  period. 

D.  Continuatioo.  Support  for  a  non- 
competing  continuatioii  project  after  the 
initial  funding/budget  period  and  within 
the  approved  proiect  period. 

E.  Augmeatatioa.  (Referred  to 
elsewhere  in  theae  inatructiona  and  in 
other  HDS  pubbcationa  as  a 
"supplemental"].  An  ai^lication  for 
additional  funda  for  a  project  previoualy 
awarded  funds  in  the  same  funding/ 
budget  period.  Project  nature  and  scope 
unchanged. 

15.  Enter  approximate  date  project  is 
expected  to  begin.  If  initial  budget 
period  is  other  than  12  months,  check 
item  21  and  explain  in  Part  IV. 

16u  Enter  estimated  number  of  months 
to  complete  project  after  Federal  funds 
are  available. 

17.  Complete  only  for  revisions  (item 
14cl,  or  augmentations  (Sopplements) 
(Item  14e]. 

18.  Date  application/preapplication 
must  be  submitted  to  \tOS  in  order  to  be 
eligible  for  funding  consideration. 

19  Name  and  address  of  the  Federal 
agency  to  which  this  request  ia 
addressed.  Indicate  as  clearly  as 
possible  the  name  of  the  office  to  which 
the  appbcation  will  be  delivered. 

20.  Enter  existing  Federal  grant 
identification  number  if  this  is  not  a  new 
request  and  directly  relates  to  a 
previoos  Federal  action.  Otherwise 
write  "NA". 

21.  Check  appropriate  box  as  to 
whether  Section  IV  of  form  contains 
remarks  and/or  additional  remarks  are 
attached. 

Section  n 

Api^icants  will  always  complete 
either  item  22a  or  22b  and  items  23a  and 
23b.  An  explanation  follows  for  each 
item. 

22a.  Complete  if  application  is  subject 
to  Executive  Order  12372  (State  review 
and  comment).  Note:  All  written 
comments  submitted  by  or  thotigh  the 
State  Contact  must  be  attached,  if 
available.  Applicants  are  advised  of  the 
delay  of  funding  near  the  end  of  the 
fiscal  year,  if  a  timely  notification  to  the 
State  Contact  is  not  made. 

22b.  Check  if  application  ia  not  subject 
to  E.0. 12372. 


23a.  Name  and  title  of  authorized 

representative  of  legal  applicant. 

23b.  Self  explanatory.  Note: 
Authorized  representative  signature 
cannot  be  signed  by  designee. 

Note. — AppBcant  comiiietes  on^  sections  I 
and  Q.  Section  DI  is  completed  by  Federal 
Agencies. 

Instructions  for  Completion  of  Part  D 

Negative  answers  will  not  require  an 
explanation  unless  the  responsible  HDS 
program  office  requests  more 
information  at  a  later  date.  All  "Yes" 
answers  must  be  explained  on  a 
separate  pege  in  accordance  with  these 
instructions. 

nem  1 — Provide  the  name  of  the 
governing  body  establishing  the  prtority 
system  and  the  priority  rating  assigned 
to  this  project.  If  the  priority  rating  is  not 
available,  give  the  approximate  date 
that  it  wiU  be  obtained. 

Hem  2 — Provide  the  name  of  Ae 
agency  or  board  which  issued  the 
clearance  and  attach  the  documentation 
of  status  or  approval.  If  the  clearance  is 
not  available,  give  the  approximate  date 
that  it  will  be  obtained. 

Item  3 — Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 
If  the  approval  has  not  been  received, 
state  approximately  when  it  will  be 
obtained. 

Item  4 — Show  whether  the  approved 
ooniprehensive  plan  is  State,  local  or 
regional:  or.  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location 
where  the  approved  plan  is  available  for 
examination,  and  state  whether  this 
project  is  in  conformance  with  the  plan. 
If  the  plan  is  not  available,  explain  why. 

Item  5 — Show  the  population  residing 
or  working  on  the  Federal  installation 
who  will  benefit  from  this  project. 
(Federally  recognized  Indian 
reservations  are  not  'Tederal 
Installations'*) 

Item  6 — Show  the  percentage  of  the 
project  work  that  wiQ  be  conducted  on 
Federally-owned  land  or  leased  land. 
Give  the  name  of  the  Federal 
installation  and  its  location. 

Item  7 — Briefly  describe  the  possible 
beneficial  and/or  harmful  effect  on  the 
environment  because  of  the  proposed 
project.  If  an  adverse  environmental 
effect  is  anticipated,  explain  what  action 
will  be  taken  to  minimize  it. 

Item  8 — State  the  number  of 
individuals,  femilies,  businesses,  or 
farms  this  project  will  displace.  Federal 
agencies  will  provide  separate 
instructions,  if  additional  data  ia 
needed. 

ttoB  IK^how  the  Catalog  of  Federal 
Domesbc  Assistance  number,  the 
program  number,  the  type  of  assistance, 
the  status,  the  amount  of  each  project 


where  there  is  related  previoos,  pemfing 
or  anticipated  assistance  from  another 
funding  source. 


Instructions  isr 


efPfeftm 


This  form  is  designed  so  that 
application  can  be  made  for  fonda  to 
support  one  or  more  functions  or 
activities.  Generally,  HHS  funded 
programs  do  not  require  a  breakdown 
by  function  or  activity.  Therefore,  only 
Line  1  need  be  completed.  However, 
Head  Start  funded  by  the 
Administration  for  Children,  Youth  and 
Families  requires  that  activities 
commonly  identified  by  program 
accounts  be  displayed  separately  ua 
individual  lines  (Lines  1-4  under  Section 
A  and  Columns  1-4  under  Section  B). 

Since  HDS  programs  award  funds  to 
support  activities  for  budget  periods 
which  are  generally  12  months  in 
duration.  Section  A.  B,  C.  and  D  must 
provide  budget  information  for  the 
requested  budget  period.  Section  E 
should  reflect  the  need  for  Federal 
assistance  in  subsequent  budget 
periods. 

Applicants  for  research  grants  are  not 
required  to  complete  information  items 
related  to  non-Federal  share.  Rather, 
research  cost  sharing  shall  be  negotiated 
separately  with  the  funding  office. 

SectiooA — BiidgHt  Swainaiy 

Lines  1-4 

Col.  (a):  For  applications  pertaining  to 
a  single  grant  program  and  act  requiring 
a  functional,  activity  or  program  account 
breakout  enter  on  Line  1  under  Column 
(a)  the  Federal  Domestic  assistance 
Catalog  program  title  (See  attached 
listing].  For  "Head  Start",  enter  the 
activities  (program  accounts]  name  and 
number  for  which  funds  are  being 
requested  on  separate  lines. 

Col.  (b):  Enter  appropriate  Catalog  of 
Federal  Domestic  Assistance  number. 
For  "Head  Start",  enter  the  activities 
(program  accounts)  name  and  number 
for  which  funds  are  being  requested  on 
separate  lines. 

Col.  (c)-(g):  For  new  applications, 
leave  Columns  (c)  and  (d)  blank.  For 
each  line  entry,  enter  in  columns  (e).  (f), 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project  for  the  first  budget 
period.  Applicants  for  research  grant 
should  mtike  no  entries  in  Column  (f). 

For  non-competing,  or  competing 
continuation  applications,  enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  for  funds  which  will  remain 
unobligated  at  ^  end  of  the  current    .. 
budget  period.  Enter  in  colimm  [e],  (f), 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project  for  the  new  budget 
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period.  (AppUcanU  for  research  grants 
should  make  no  entries  in  Columns  (d) 
or  (f).  Column  (g)  should  equal  the  total 
of  Column  (e)  and  Column  (f). 

For  ougmentation  (supplements)  and 
changes  to  existing  grants,  leave 
Columns  (c)  and  (d)  blank  and  enter  in 
Columns  (e)  and  (f)  the  amount  of 
increase  or  decrease  of  Federal  and  non- 
Federal  funds,  as  appropriate.  Enter  in 
Column  (g)  the  new  total  budgeted 
amount  [Federal  and  non-Federal) 
which  includes  the  previously 
authorized  total  budgeted  amounts  for 
the  current  budget  period  plus  or  minus, 
as  appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
the  amounts  in  Columns  (e)  and  (f). 
Applicants  for  research  grants  should 
make  no  entries  in  columns  (d)  or  (f). 

IJne5\\ 

Enter  the  totals  for  all  columns 
completed. 

Sectioo  B — Budget  Categories  Column 

1-5      |, 

In  the  Column  heading  (1)  through  (4), 
enter  the  same  titles  of  the  grant 
programs  and/or  program  accounts 
shown  on  Lines  1  through  4,  Column  (a). 
Section  A.  For  each  grant  program  or 
activity  (program  account)  entered  in 
Columns  (1)  through  (4)  enter  the  total 
requirements  for  Federal  funds  by  object 
class  categories  and  enter  total  in 
Columns. 

Allowability  of  costs  are  governed  by 
appUcable  cost  principles  set  forth  in 
Subpart  Q  of  45  CFR  Part  74  and  the 
HDS  Grants  Administration  Manual. 

Personnel— Line  6a:  Enter  the  total 
costs  of  salaries  and  wages  of 
applicant/grantee  staff.  Do  not  include 
costs  of  consultants  or  personnel  costs 
of  delegate  agencies.  (See  Section  F, 
Line  21.  for  additional  requirements). 

Fringe  Benefits— Line  6b:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate.  Provide  breakdown  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs. 

Travel— Line  6c:  Enter  total  costs  of 
out-of-town  travel  for  employees  of  the 
project.  Do  not  enter  costs  for 
consultant's  travel  or  local 
transportation.  Provide  justification  for 
requested  travel  costs.  (See  Line  6h  and 
Section  F,  Line  21,  for  additional 
instructions). 

Equipment— Line  6d:  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  "Equipment"  means  an 
article  of  tangible  personal  property 
having  a  useful  Ufe  of  more  than  two 
years  and  an  acquisition  cost  of  $500  or 
more  per  unit.  An  applicant  may  use  its 


own  definition  of  equipment,  provided 
that  such  a  definition  would  at  least 
include  all  tangible  personal  property  as 
defined  in  the  preceding  sentence.  (See 
Section  F.  Line  21  for  additional 
requirements). 

Supplies— Line  6e:  Enter  the  total 
costs  of  all  tangible  personal  property 
(supplies)  other  than  that  included  on 
lineed. 

Contractual— Line  Of:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment  supplies,  etc.).  anfl,  (2) 
contracts  agreements  with  secondary 
recipient  organizations  including 
delegate  agencies.  Also  include  any 
contracts  with  organizations  for  the 
provision  of  technical  assistance.  Do  not 
include  payments  to  individuals  on  this 
line.  Attach  a  list  of  contractors 
indicating  the  name  of  the  organization; 
the  purpose  of  the  contract;  statement 
(scope)  of  work;  period  of  performance; 
and  the  estimated  dollar  amount  of  the 
award.  If  the  Name  of  Contractor,  Scope 
of  Woric  and  estimated  toted  is  not 
available  or  has  not  been  negotiated, 
include  in  Line  h,  "Other".  (Note: 
Whenever  the  applicant/grantee  intends 
to  delegate  part  or  all  of  the  program  to 
another  agency,  the  applicant/grantee 
must  submit  sections  A  and  B  of  Part  in. 
Budget  Section,  completed  for  each 
delegate  agency  by  agency  title,  along 
with  the  required  supporting  information 
referenced  in  the  appUcable 
instructions.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6(f).  Provide  back-up 
documentation  identifying  Name  of 
contractor,  purpose  of  contract  and 
major  cost  elements. 

Construction— Line  6g:  Enter  the  costs 
of  alterations  or  renovation.  Provide 
narrative  justification  and  breakdown  of 
costs.  New  construction  is  unallowable. 

Other— Line  6h:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs,  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
considtants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use,  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges— Line  6i:  Show 
the  totals  of  Lines  e(a)  through  e(h). 

Indirect  Charges — Line  6j:  Enter  the 
total  amount  of  indirect  costs.  If  no 
indirect  costs  are  requested  enter 
"none".  This  line  should  be  used  only 


when  the  applicant  (except  local 
governments)  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services.  If  rate  has  recently 
been  approved,  please  enclose  a  copy  of 
current  rate.  Local  governments  shall 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments,  the  reimbursement  of 
indirect  costs  will  be  limited  to  the 
lesser  of  actual  indirect  costs  or  8 
percent  of  the  amoimt  allowed  for  direct 
costs  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and 
fees,  post-doctoral  training  allowances, 
contractual  items,  and  alteration  and 
renovations.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
these  costs  included  in  the  indirect  cost 
pool  should  not  be  also  charged  as 
direct  costs  to  the  grant 

Total— Line  6k:  Enter  the  total 
amounts  of  Lines  6(i)  and  60).  For  all 
new  competing  and  non-competing 
continuation  appUcations.  the  total 
amount  shown  in  Column  (S),  Line  6(k]. 
should  be  the  same  as  the  amount 
shown  in  Section  A.  Cohmin  (e).  Line  5. 

For  all  supplements  or  changes,  the 
total  of  the  amoimt  shown  in  Columns 
(1)  through  (4)  should  equal  the  amount 
shown  in  Section  A.  Line  5(e).  The 
amount  shown  in  Column  (6)  should 
include  the  cumulative  total  of  die 
previously  approved  Federal  share  for 
the  current  budget  period  phts  or  minus, 
as  appropriate,  the  increase  or  decrease 
of  Federal  funds. 

Program  Income— Line  7:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount 
Show,  in  the  program  narrative 
statement  the  nature  and  source  of 
income. 

SectioD  C— Non-FMlara]  KesouicM 

Line  8-11:  Enter  amounts  of  non- 
Federal  resources  that  will  be  used  to 
support  the  project.  (Applicants  for 
research  grants  should  not  complete  this 
Section  but  will  negotiate  appropriate 
cost  sharing  arrangements  with  the 
funding  office).  Provide  a  brief 
explanation,  on  a  separate  sheet 
showing  the  type  of  contribution,  and 
whether  it  is  in  cash  or  in-kind.  If  in- 
kind,  is  allowable  and  included,  show 
the  basis  for  computation  including: 

(1)  Numbers  and  types  of  volunteers 
and  rates  at  which  their  services  are 
valued: 

(2)  Valuation  of  donated  space  (use 
only)  inchiding  number  of  square  feet 
and  value  assigned  per  square  foot  and 
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(3)  Detemination  of  deprcdaboo  and 
use  aUowanoe  for  pantee-owned  space; 
[Indode  statemenl  whether  space  was 
purchased  or  ooostnicted.  totally  or  in 
part  with  federal  funds  for  items  (2)  and 
(3)]. 

(4)  Type  and  value  of  other  in-kind 
contritwtioBS  expected. 

Column  (a):  Enter  the  program  title  or 
activities  (program  accounts)  as  in 
Column  (a)  Section  A. 

Coluaa  (b):  Enter  the  amoimt  of  cadi 
and  in-kind  contributians  to  be  made  by 
the  applicant 

Columa  (cj:  Enter  the  State 
contribiUion.  If  the  applicant  is  a  State 
agency,  enter  the  non^'ederal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant  State  agency. 

Columa  (d):  Enter  ute  amoimt  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column(e):  Enter  the  totals  of 
Columns.(b].  (c].  and  (d). 

Line  12 — Enter  total  of  each  of 
Columns  (b)  through  (e).  The  wmnnnt  in 
Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f).  Section  A. 

Section  D-^otecastsd  Cash  Needs 

Line  13 — Enter  the  amount  of  Federal 
cash  needed  for  this  grant  by  quarter, 
during  the  budget  period. 

Line  14 — Enter  me  amomit  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  budget  period.  (Applicants  for 
research  grants  should  not  complete  this 
line). 

Line  15— Entw  tfie  total  of  amounts  on 
Line  13  and  14. 

Section  E—Badget  Batimates  of  Federal 
Funds  Naadod  for  Balance  af  Prejecto 

Line  i6-/0— Enter  in  Cduran  (a)  the 
same  program  title  or  activities  (pro^wa 
accounts)  as  in  Cohunn  (a)  Secticm  A. 
For  new  or  ccHnpeting  continuation  or 
noncompeting  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
budget  periods  (usually  in  years).  Do  not 
enter  current  year  budget  amount;  enter 
second,  third,  fourth,  sand  fifth  year 
budget  needs.  This  Section  need  not  be 
completed  for  Headstart  applicants  witfi 
indefinite  project  periods  or  for 
revisions  or  supplements  for  the  current 
budget  period  whicfa  do  not  increase  the 
general  level  of  support. 

Line  20— Eater  the  totals  of  each  of 
the  Cofamms  (b)  ttooa^  (e). 

Section  F— CMhar  Budget  Informatkin 

Line  21 — ^Use  this  space  to  fully 
expkfai  and  Jnstify  the  na^  items 
included  in  die  budget  categories  shown 
in  Section  &  Indade  saffioent  detail  to 


facilitate  deteraiiBatian  of  allowability, 
relevance  to  the  praject  and  cost 
benefits.  Partkailar  attention  naat  be 
given  to  the  explanatkn  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approval  by  the  HDS 
program  office.  Bodget  items  whidx 
require  identification  emd  justification 
shall  incfaide.  bat  not  be  Mmited  to.  the 
following: 

1.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individeals 
who  are  identified  in  the  project 
narrative. 

2.  Any  fioreign  travel; 

3.  A  bst  of  all  equipment  (See  Part  ID, 
Section  B,  line  Bdj  and  estiraated  cost  of 
each  item  to  be  purch€i8ed.  Need  for 
equipment  must  be  su|qx>rted  in 
program  narrative. 

4.  Contractual:  Major  items  or  groups 
of  smaller  items;  and 

5.  Other  group  and  major  categories, 
e.g..  consultants,  local  traoraportation, 
space  rental,  training  allowances,  staff 
training,  computer  equipment  etc. 
Provide  a  complete  break-down  of  all 
costs  that  make  up  this  category. 

Line  22—Es\\st  the  type  of  indirect 
rate  (provisional,  final  fixed)  that  will  be 
in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which 
the  rate  is  applied  and  the  total  indirect 
expense.  Also,  enter  tfie  date  HDS 
approved  the  rate,  where  applicable. 
Attach  a  copy  of  rate  agreement  if 
recently  approved. 

Line  23 — Provide  any  other 
explanations  required  or  deemed 
necessary. 

AttacfaoMnt  l^^-Ejucnlive  Order  12372 
Coverage 

1.  General 

Executive  Order  12372, 
'intergovernmental  Review  of  Federal 
Programs,"  provides  for  the  State  and 
local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance.  Certain  applicants  for  HDS 
grants  must  comply  with  the  provisions 
of  E.0. 12372  and  45  CFR  Part  100. 
"Intetgovemmental  Eteview  of 
Department  of  Healdi  and  Human 
Services  Programs  and  Activitiea"  The 
following  table  provides  a  Hating  of  all 
HDS  assistance  programs  identified  by 
Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA),  and  shows  those 
programs  and  activities  which  are 
covered  by  B.0. 12372  and  those  which 
are  exempt  from  coverage. 

Federally  recognized  Lodian  Tribes 
are  exempt  from  the  provisians  and 
reqnirements  of  E.0. 12372  (see  48  FJt 
29196  dated  |«ne  24. 19B3). 

States  may  design  their  own 
processes  for  reviewing  and  conraenting 


on  proposed  Federal  assistance  under 
certafa  Federal  ptugiainsi  States 
adopting  a  review  process  under  the 
E.O.  will  have  designated  a  State  official 
or  osganization  to  act  as  the  State's 
"Single  Point  of  Contact**  (SPOC)  for 
semUng  official  State  recommendations 
to  HDS.  Applicants  with  projects  subject 
to  E.0. 12372  review  must  adhere  to  the 
requirements  of  their  State  processes. 

2.  Procedures  for  New  and  Competing 
Continuation  AppIicaUons 

EG.  12372  requires  applicants  for  new 
and  competii^  continuation  grants  and 
cooperative  agreements  to  coordinate 
their  plans  at  the  State  and  local  levels 
through  tiie  State  SPOC.  Names  and 
addresses  of  the  State  9>OC  are  listed 
in  the  Federal  Register  announcement 
.  soliciting  applications  or  in  the 
application  kit.  A  current  listing  can  also 
be  obtained  from  the  regional  or 
headquarters  grants  management  office. 
Potential  applicants  should  contact  their 
State  SFHDC  at  the  earliest  fecuible  time 
and  notify  them  of  their  intent  to  apply 
for  Federal  assistance.  Many  State 
offices  have  their  own  notification  forms 
and  instructions,  and  applicants  should 
obtain  this  material  directly  from  them. 

Applications  submitted  to  HDS  must 
respond  to  the  E.0. 12372  Certification, 
Item  22  on  Standard  Form  424.  HDS  will 
notify  the  State  SPOC  of  any  application 
covered  by  E.0. 12372  that  does  not 
indicate  that  the  State  contact  has  had 
an  opportunity  to  review  it  Therefore, 
failure  to  notify  the  State  of  the 
proposed  application  to  HDS  may  result 
in  a  delay  of  funding  as  HDS  will  not 
make  an  award  tvithout  assurance  of 
compliance  with  this  process. 

State  SPOC  offices  have  sixty  (60) 
days  after  the  HDS  deadline  date  for  the 
receipt  of  applicatians  in  wUch  to 
review  and  resolve  problems  witii  the 
applicant  and  submit  comments  to  HDS. 

3.  Procedures  for  Non-Competing 
Continuation  Applications 

Applicants  for  noo-coaqieting 
continuations  of  awards  covered  by  E.O. 
12372  most  contact  the  State  SPOC 
regarding  their  application  at  tlie 
earliest  possible  time.  Applications 
submitted  to  HDS  must  respond  to  the 
E.0. 12^2  Certification,  Item  22  cm  the 
Standard  Form  424.  HDS  will  notify  the 
State  SPOC  of  the  receipt  of  any 
covered  program  application  which  has 
no  indication  that  the  State  process  has 
had  an  opportunity  for  review. 

The  closing  date  for  aobmission  of 
State  cononents  is  thirty  (30)  days  after 
the  deadline  date  for  receipt  of 
applications.  Applicants  are  advised  to 
make  dear  to  the  SPOC  that  tfiey  are 
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applying  for  a  non-competing 
continuation  award  with  a  thirty  day 
rather  Oian  a  sixty  (60)  day  review 
period. 

Attachment  2.— HDS  Programs  and 
Activities  Covered  by  Executive  Order 
12372 
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published  under  50  tMes  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinlsndsnl  of  Documents. 
Piioes  of  new  books  are  listed  in  the 
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DEPARTMENT  OF  AGRICULTURE 

Animal  «nd  Plant  HaaKh  Inspaction 
Sarvica 

9  CFR  Parta  71  and  7S 
[Docket  Na  8&-06S] 

Individual  tdanWIcation  Davlcaa  for 
CattfaandSwIna 

AOENCv:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  dociunent  amends  the 
regulations  in  9  CFR  Parts  71  and  78  by 
requiring  that  certain  individual 
identification  devices  remain  on  cattle 
and  swine  while  such  animals  are  being 
moved  in  interstate  commerce,  from  the 
point  of  origin  of  the  interstate 
movement  to  final  destination. 
Previously,  the  regulations  required  that 
the  devices  remain  on  the  animals  only 
for  movement  interstate.  The  intended 
effect  of  this  action  is  to  strengthen  the 
tools  available  for  use  against  the 
spread  of  communicable  diseases  of 
cattle  and  swine  by  helping  establish  a 
more  effective  means  of  tracing  infected 
and  exposed  animals. 
EFFECTIVE  DATE:  December  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  E.  Wagner,  VS,  APHIS, 
USDA,  Room  805,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-136-8684. 
SUPPIEMENTARY  INFORMATION: 

Background 

A  document  published  in  the  Federal 
Register  on  April  17, 1985  (50  PR  15166- 
15169),  proposed  to  amend  the  "General 
Provisions"  regulations  and  die 
"Brucelknts"  regulations  (contained  in  9 
CFR  Parts  71  and  78  and  referred  to 
below  as  the  regulations)  by  making 
changes  concerning  individual 
identification  devices. 


Comments  were  solicited  in  response 
to  the  proposal  for  a  OO-day  period 
ending  Jtme  17, 1985.  Twenty-seven 
coBonents  were  received,  liese 
coranents  vnre  from  State  Departments 
of  Agricalture.  members  of  Congress, 
vetoinaiy  assodations,  and 
representatives  of  the  cattle  and  swine 
indoBtiy.  Eight  oommenters  supported 
the  proposal.  The  oAer  coramenters 
objected  to  one  or  more  aspects  of  the 
proposal.  These  objections  are 
discussed  below.  Based  on  the  rationale 
contained  in  the  proposal  and  in  this 
document,  the  provisions  of  the  proposal 
have  been  adopted  in  the  final  rule  as 
proposed. 

Some  of  the  commenters  apparently 
asstuned  incorrectly  that  there  were  no 
existing  requirements  for  individual 
identification  devices  for  cattle  or  swine 
moved  from  one  State  into  anodier 
State,  and  objected  to  the  placement  of 
any  such  requirements.  No  changes  are 
made  based  on  these  comments.  Prior  to 
the  publication  of  the  jvoposal, 
individual  identification  devices  were 
already  required  by  the  regulations  for 
the  interstate  movement  of  certain  cattle 
and  swine.  It  was  merely  proposed  to 
require  that  such  individual 
identification  devices  remain  on  the 
animals  for  the  full  time  they  are  being 
moved  in  interstate  commerce  (from  the 
point  of  origin  of  the  interstate 
movement  to  the  animals'  final 
destination). 

One  commenter  suggested  that  the 
interstate  movement  of  cattle  and  swine 
directly  to  slaughter  be  exempted  bom 
the  proposed  requirement  that 
individual  identification  devices  remain 
on  the  animals  for  the  full  time  they  are 
being  moved  in  interstate  commerce. 
Individual  identification  devices,  along 
with  documents  such  as  owner^shipper 
statements,  are  intended  to  allow  an 
animal  found  to  be  infected  with  a 
disease  to  be  traced  back  through 
marketing  channels  and  thereby  help 
identify  the  source  of  the  disease  and 
other  animals  affected  with  the  disease. 
Certain  movements  in  interstate 
coomierce  of  catde  and  swine  to 
slaughter  are  already  exempted  from 
any  requirement  for  individual 
identification  of  the  wnimMU.  Under 
current  {  71.18(a)(l)(ii).  cattle  moved 
from  a  farm,  randi.  or  feedlot  to  a 
slaughtering  estabbshment  operating 
under  the  provisions  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  eeq.),  a 


slau^itaring  establishment  specifically 
approved  under  9  CFR  78.16^),  or  a 
stockyard  posted  tmder  the  provisions 
of  the  Padcers  and  Stodcyards  Act  1921, 
as  amended  (7  U.S.C  181  et  geg.],  for 
subsequent  movement  to  such 
slaughtering  establishments,  are  abready 
exei^rted  &thb  this  requirement  if  die 
cattie  are  identified  upon  arrival  at  the 
slau^tering  establishment  or  stockyard, 
as  specified  in  die  regulations.  Also, 
with  respect  to  swine,  §  78.30(a) 
provides  (footnotes  not  induded): 

(a)  Sows  and  boars  sold  for  slaughter  or  for 
sale  for  slaughter.  To  provide  for  tracebadc 
to  tiieir  herd  of  origin,  aD  aows  and  boars 
moved  interstate  for  slau^ter  or  for  sale  for 
slaughter  shall  be  identified  to  the  herd  of 
origin  by  a  Veterinary  Servioea  approved 
tattoo  code  applied  *^  '  to  the  back  of  each 
swine  prior  to  audi  interstate  movement  and 
before  they  are  mixed  with  swine  from  any 
otlier  source;  Provided,  That  upon  written 
request  from  a  State  Animal  Health  official  of 
a  State,  the  Area  Veterinarian  in  Qiarge  of 
that  State  may  authorize  the  uae  of 
Veterinary  Services  approved  swine 
identification  tags  *  on  sows  and  boars 
instead  of  or  in  addition  to  the  tattoo  when 
sudi  approved  rwine  identification  tag  *is 
detennined  by  him  to  be  necessary  to  provide 
for  traceback  to  the  herd  of  origin.  However, 
sows  and  l>oars  may  be  moved  interstate, 
without  such  prior  identification,  directly 
from  a  herd  of  origin  to  a  slaughtering 
establishment  operating  tmder  the  provisions 
of  the  Federal  Meat  Inspection  Act  (21  U.S.C 
601  et  seq.],  or  a  State  inspected  slaughtering 
establishment,  or  to  a  stoclcyard  posted  under 
the  provisions  of  the  Paclsers  and  Stockyards 
Act  as  amended  (7  U.S.C.  181  et  seq),  or  a 
market  agency  or  dealer  registered  under 
said  Packers  and  Stockyards  Act  if  such 
swine  are  identified  to  the  herd  of  origin  by  a 
Veterinary  Services  approved  swine 
identification  tag  *  or  approved  tattoo  code 
applied  ''  to  the  back  of  each  swine  upon 
arrival  thereat  and  before  they  are  mixed 
with  swine  from  any  other  sources.* 

Individual  identification  devices  are  not 
required  for  the  movements  indicated 
above  because  the  required 
identification  at  destination  would  be 
adequate  for  traceback  ptirposet.  if 
necessary.  Individual  identification 
devices  are  needed  for  other  movements 
in  interstate  commerce  of  cattle  and 
swine  to  slaughter  because,  without 
individual  identification  devices,  often 
there  wotild  not  be  adequate 
identification  to  trace  the  movement  of 
cattle  and  svrine  back  to  the  point  of 
origin.  Therefore,  no  changes  are  made 
based  on  this  ccnmienL 
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One  commenter  asserted  that  new 
identification  devices  should  be  allowed 
to  be  placed  on  cattle  at  livestock 
markets  during  movement  in  interstate 
commerce  in  lieu  of  the  devices  required 
on  the  cattle  at  the  beginning  of  the 
movement  since  "many  of  the  cows 
several  years  old  that  are  moved  in 
interstate  commerce  are  wearing  tags 
that  are  either  worn  or  illegible."  No 
changes  are  made  based  on  this 
comment  Based  on  experience,  it 
appears  that  it  is  less  cumbersome,  less 
time  consuming,  and  more  accurate  for 
traceback  purposes,  to  read  and  record 
the  identification  number  on  an  existing 
identification  device  than  to  remove  the 
existing  identification  device,  apply 
another  identification  device,  and  record 
the  number  bom  the  new  device.  Placing 
new  identification  on  animals  during 
movement  in  mariceting  channels  prior 
to  the  animals  reaching  their  final 
destination  may  make  recording 
transactions  simpler  for  individual 
stockyards  or  auction  markets,  but, 
unless  new  identification  is  correlated 
with  old  identification,  traceback  may 
become  impossible.  Further,  it  appears 
that  allowing  new  identification  in  lieu 
of  the  original  identification  would  only 
increase  the  probability  of  error  and 
allow  an  opportunity  for 
misrepresenting  the  origin  of  an  animal. 

Proposed  9  71.18(a)(3)  provides  that 
each  person  who  ships,  transports,  or 
otherwise  causes  cattle  to  be  moved  in 
interstate  commerce  is  responsible  for 
the  identification  of  the  cattle  as 
required  by  the  regulations.  Proposed 
9  7S.30(c)  contains  similar  provisions 
applicable  to  swine.  One  commenter 
objected  to  the  inclusion  of  persons  who 
"otherwise  cause  the  cattle  [or  swine]  to 
be  moved  in  interstate  commerce"  in 
these  provisions,  based  on  the  assertion 
that  it  would  place  responsibility  for 
identification  on  packers  who  purchase 
cattle  or  swine  in  one  State  and  move 
the  animals  to  another  State.  The 
commenter  indicated  that  the 
responsibility  for  identification  should 
be  solely  that  of  the  "livestock  producer, 
his  agent  or  his  trucking  company."  No 
changes  are  made  based  on  this 
comment  The  inclusion  of  persons  who 
"otherwise  cause  cattle  [or  swine]  to  be 
moved  in  interstate  commerce"  was 
intended  to  cover  employees  or  other 
agents  of  a  purchaser  who  buy  animals 
and  have  them  shipped  interstate.  These 
employees  or  other  agents  are  in  a 
position  to  exercise  control  over  matters 
relating  to  the  movement  of  animals  in 
interstate  commerce,  including  the 
individual  identification  of  the  animals. 
Accordingly,  it  is  necessary  that  the 
employees  or  other  agents  assume 


responsibility  for  the  identification  of 
the  animals. 

One  commenter  suggested  that  the 
wording  of  9  n.l8(a)(3)  be  rephrased  to 
define  "persons  who  ship,  transport  or 
otherwise  cause  cattle  to  be  moved  in 
interstate  commerce"  as  those  who  have 
"controlling  authority"  over  the 
shipment  No  changes  are  made  based 
on  this  comment  It  was  intended  that 
the  requirement  apply  to  "any  person 
who  ships,  transports,  or  otherwise 
causes  cattle  to  be  moved  in  interstate 
commerce."  The  term  "controlling 
authority"  does  not  sufficiently  identify 
those  persons  subject  to  such 
requirements. 

One  coDunenter  requested  that  the 
final  rule  include  a  provision  stating  that 
"Nothing  in  this  rule's  language  shall  be 
construed  to  place  any  responsibility  for 
the  removal  of  identification  devices  by 
those  not  in  the  employ  of  persons 
causing  or  carrying  out  the  interstate 
movement  of  cattle.  .  .  ."  No  changes 
are  made  based  on  this  comment 

The  commenter's  request  apparently 
relates  to  proposed  99  71.18(a)(4)  and 
78.30(d)  of  the  regulations,  llie 
regulations  at  proposed  9  71.18(a)(4) 
provide  that: 

No  person  shall  remove  or  tamper  with  or 
cause  the  removal  of  or  tampering  with  a 
iMcktag,  eartag.  brand,  or  oUier  identification 
device  required  to  be  on  cattle  pursuant  to 
this  section  while  such  cattle  are  being 
moved  in  interstate  commerce,  except  at  the 
time  of  slaughter,  or  as  may  b«  authorized  by 
the  Deputy  Administrator,  Veterinary 
Services,  upon  request  in  specific  cases  and 
under  such  conditions  as  the  Deputy 
Administrator,  Veterinary  Services,  may 
impose  to  ensure  continuing  identification. 

Proposed  9  7a30(d)  contains  similar 
provisions  concerning  swine.  It  was  not 
intended  that  the  prohibitions  apply 
only  to  "persons  in  the  employ  of 
persons  causing  or  carrying  out  the 
interstate  movement  of  cattle."  As 
stated  in  the  proposal  at  50  FR 15167- 
15168  it  was  intended  that  the 
prohibitions  apply  to  all  persons  while 
the  animals  are  being  moved  in 
interstate  commerce  since  an  effective 
tracing  program  could  be  frustrated  if 
any  of  the  devices  were  allowed  to  be 
removed  or  tampered  with  by  anyone. 

The  same  commenter  requested  that 
the  final  rule  include  a  provision  stating 
that  "Nothing  in  the  rule's  language  shall 
be  construed  to  place  responsibility  for 
accidental  loss  of  individual 
identification  devices  during  shipment. 
Nor  is  retention  after  arrival  at  final 
destination  necessary."  No  changes  are 
made  based  on  this  comment  The 
regulations  do  not  apply  to  cattle  and 
swine  which  have  arrived  at  final 
destination,  and  there  is  no  requirement 


that  any  individual  identification  device 
be  retained  after  arrival  at  final 
destination.  Since  the  regulations  clearly 
apply  only  to  the  period  of  time  during 
which  the  cattle  and  swine  are  in 
interstate  commerce,  it  appears  to  be 
unnecessary  to  indicate  in  the 
regulations  that  no  retention  of 
individual  identification  devices  is 
necessary  after  the  cattle  or  swine  have 
been  moved  in  interstate  commerce. 
Further,  it  does  not  appear  necessary  to 
include  provisions  in  the  regulations 
specifying  that  there  are  no 
requirements  concerning  accidental  loss 
of  identification  devices  diuing 
shipment  since  proposed  9  71.18(a)(4) 
and  9  78.30(d)  clearly  apply  only  to  the 
removal  of  tampering  with  identification 
devices. 

The  term  "person"  is  defined  in  Part 
78  to  mean  "any  individual,  corporation, 
company,  association,  firm,  partnership, 
society,  or  joint  stock  company,  or  other 
legal  entity."  It  was  intended  that  the 
term  have  the  same  meaning  for  the 
piuposes  of  Part  71.  Therefore,  the  final 
rule  amends  Part  71  by  adding  the  same 
definition  of  "person"  that  ciurently 
appears  in  Part  78. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department  it  has  been  determined 
that  this  rule  will  not  have  a  significant 
effect  on  the  economy,  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  will  not 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  nde  will  not  impose  additional 
activities  on  the  part  of  any  person  since 
it  merely  requires  that  individual 
identification  devices,  which  are  already 
required  to  be  applied  to  certain 
animals,  remain  on  such  animals  while 
the  animals  are  being  moved  in 
interstate  commerce,  fit)m  the  point  of 
origin  of  the  interstate  movement  to 
final  destination. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Executiv*  (M«  12S72 

Thk  progran/actWtty  is  B«ted  in  dw 
Catalog  of  Federal  Doraeatk  Aa^tanoe 
under  No.  10.029  and  ia  sabtect  to  tin 
provisiana  of  Executive  Order  12372 
which  reqaires  intefgovennneatal 
consuitation  wrltli  Slate  and  local 
offlciala.  (Saa  7  CPIt  301S,  Sdbpart  V) 

ListofBiib}ect8 

9  CFR  Bart  71 

Animal  diseaaet.  livestodc  and 
livestock  products,  Poubiy  and  poultry 
products.  Quarantine.  Transpmtioa. 

9CniPiBi78 

Animal  diseasea,  BruceHosia.  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  Parts  71  and  78  of  9  CFR 
are  amended  as  follows: 

PART  71— OENERAL  PAOVOIONS 

1.  The  aut]bority  citation  for  Part  71  is 
revised  to  read  as  sat  forth  below  and 
the  authority  citations  following  ail  the 
sections  in  Part  71  are  removed: 

Aulkaritp:  21  ULS.C  m-llS.  IMa.  lMa-1, 
115-117. 120-12B,  IMti.  rut  7  CFlt  2.17, 2.51 
and  371.2(d). 

2.  The  terms  in  t  71.1  are  rearranged 
alphabeticatty  without  paragraph 
designations. 

3.  Definitions  of  "inovad"  and 
"persoa"  an  added  to  1 71.1  in 
alphabetical  order  to  read  as  foilowr 

971.1    Dallnltlona. 


Movgd  (movement)  ia  interstate 
commerce.  Moved  from  the  point  of 
origin  of  the  interstate  movement  to  the 
animals'  final  destination,  such  as  a 
slaughtering  establishment  or  a  farm  for 
breeding  or  raising,  and  inciudlqg  any 
temporeqr  stops  for  any  purpose  prior  to 
movement  to  final  destination,  suidb  as 
stops  at  a  stockyard  or  dealer  premises 
for  feed,  water,  rest,  or  sale. 

Person.  Any  individual,  corporation. 
company,  associatian,  fim.  partnership, 
society,  or  joint  stock  company,  or  other 
legal  entity. 

4.  The  heading  for  j  71.18  is  revised  to 
read: 

$71.18  Individual  idenmcaflon  of  certain 
cattle  2  yaars  of  aga  «r  «var  far  HMwaeiaiit 
in  Intaratata  cominarca. 

5.  In  the  first  sentence  of  {  71.18(a}, 
"being  moved  interstate"  is  changed  to 
"being  moved  in  interstate  commerce" 
and  "shall  be  moved  interstate"  is 
rhan^Pti  to  "shaU  be  moved  in  intoatate 
commerce". 

8.  In  the  second  sentence  of  i  71.ia(a). 
"All  interstate  movements"  is  changed 


to  "Aiqr  ■aoveasont  in  interstate 
commerce". 

7.  in  f  7t.m»UWl  "May  be  moved 
interstate"  is  diaatted  to  1i4ey  be 
moved  iaiaieratate  conaaaaoa":  "when 
moved  iateBtate."  is  Hianged  to  "wiien 
moved  ie  interstate  oamnarca.":  and 
"sach  cattle  aie  awuMBpanied"  is 
changed  to  "anch  cattle  whea  ouived 
intersUte  aie  aooanpaniad". 

8.  In  f  7L18(aXl)0i).  "May  be  moved 
interstate"  to  chmgad  to  "May  be 
moved  in  interstate  commenaa". 

9.  in  tile  first  jsovise  of 

S  71.]a(aKl|(ii}.  *1f  each  cattte  are 
moved  interatate"  is  nhang^  to  'If  such 
cattle  am  laaved  to  intentate 
commerce**  and  *Vhen  aioved 
interstate,"  is  changed  to  "wi^n  moved 
in  interstate  comoMica,". 

10.  In  tfie  second  provieo  of 

8  71.1«(aKlKB)t  'Vben  sedi  cattle  are 
moved  intwatate"  is  changed  to  *S*ben 
such  cattle  are  araved  in  interstate 
commerce". 

11.  In  S  71.18(aKlKiii).  fte  material 
preceding  tte  first  cokm  is  revised  to 
read:  "May  be  moved  in  intentate 
coraneroe  for  any  purpose  other  tfian 
slaughter  if  such  cattle,  when  moved  ia 
interstate  oomerce,  are  identified  by 
Animal  and  Jnant  Health  Inspectton 
Service-approved  eaitags  in  Hen  of 
bacact^gs,  and  are  accompanied  when 
moved  interstate  hj  an  ownei's 
statement  or  otiier  document*  stating". 

12.  In  the  proviso  In  f  n.ia(a)fl)fiii), 
"whidi  are  moved  interstate"  is  (Ranged 
to  "which  are  moved  in  interstate 
commerce". 

13.  In  S  71.18.  paragraph  ta)(3]  is 
revised  and  new  paragraph  (a}(4]  is 
added  to  read: 


(a)  •  •  * 

(3)  Each  person  who  ships,  transports, 
or  otherwise  causes  the  cattle  to  be 
moved  in  interstate  conmierce  is 
responsible  for  the  identification  of  the 
cattle  as  required  by  tiiis  section. 

(4)  No  person  shall  remove  or  tamper 
with  or  cause  the  removal  of  or 
tampering  witii  a  backtag,  eartag,  brand, 
or  other  identification  device  required  to 
be  on  cattle  pursuant  to  tins  section 
while  such  t^ttie  are  being  moved  in 
interstate  commerce,  except  at  the  time 
of  slander,  or  as  may  be  authorized  by 
the  Deputy  Administnitor,  Veterinary 
Services,  upon  request  in  specific  cases 
and  under  such  conditions  as  the  Deputy 
Administrator,  Veterinary  Services,  may 
impose  to  ensure  continuing 
identification. 


PART  78-BRUCELU)6IS 

14.  Tlie  authority  dtetion  for  Part  78 
continues  to  read  as  followa: 

AutlMiitr  21 VSJC  1U-M4»-1.  tUg,  lU^ 

117. 12a  121. 12S-128, 134b.  134f;  7  CFR  2.17. 
ZJn,  and  371.2(d). 

15.  A  new  paragraph  (iii)  is  added  to 
{  78.1  to  read  as  follows: 

178.1    DefkiMona. 


(iii)  Moved  (movement)  in  interstate 
commerce.  Moved  'from  tiie  point  of 
origin  of  the  interstete  aMveawnt  to  the 
animals*  final  destination,  such  as  a 
slaughtering  estabbshment  or  a  £aiB  fior 
breeding  or  raising,  and  including  any 
temporary  stops  for  any  purpose  prior  to 
movement  to  final  destination,  sudi  as 
stops  at  a  stockyard  or  dealer  premises 
for  feed,  water,  rest,  or  aala. 

16.  In  the  heading  for  Subpart  E  in  9 
CFR  Part  78.  tile  word  ""Interstate"  to 
removed. 

S  78.26   (Amondad] 

17.  In  S  78.28  "or  in  interstate 
commerce"  is  added  immediately  after 
tiie  word  "faterstate". 


S  78.30    [Aaandad] 

18.  In  the  first  sentence  <rf  1 78.30(a) 
"sows  and  boos  asoved  inteistate"  is 
changed  to  "sows  and  boms  moved  in 
interatate  connieroe"  and  "prior  to  secfa 
interstate  movement"  is  changed  to 
"prior  to  sedi  movement  to  toterstate 
oommeree". 

19.  In  the  second  sentence  of 
S  78.30(a),  "may  be  moved 
inter8tate,"ducnged  to  "may  be  moved 
in  interstate  commerce,". 

20.  In  the  first  sentence  of  f  78.9B(b). 
"all  bieeduig  swine  moved  interstate"  is 
changed  to  "aH  breeding  swine  moved 
in  interstate  commerce"  and  "prior  to 
such  interstate  movement"  is  changed  to 
"prior  to  such  movement  in  interstate 
canmerce  . 

21.  In  S  78.90  paragraph  (c)  is  revised 
and  new  paragraph  (d)  is  added  to  read: 

S78i.S0  ManHfloation of aoMM aed 


(c)  Eadi  person  who  ships,  transpcKts, 
or  otherwise  causes  the  swine  to  be 
moved  to  intraetate  conmeroe  is 
respons&le  for  the  identificatian  of  the 
swine  em  required  by  this  sectioa. 

(dj  No  person  shaU  reaiove  ot  tamper 
with  or  caase  the  removal  of  or 
tampering  with  a  tattoo,  approved  swine 
idantificatioB  tag.  or  other  identification 
device  lequired  to  be  on  swine  pursuant 
to  this  section  while  such  swine  are 
being  moved  in  interstate  commerce, 
except  at  the  time  of  slaughter,  or  aa 
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may  be  authorized  by  the  Deputy 
Administrator  upon  request  in  specific 
cases  and  under  such  conditions  as  the 
Deputy  Administrator  may  impose  to 
ensure  continuing  identification. 

Done  at  Washington.  D.C.  this  30th  day  of 
Octoberl985. 
G.}.  Fkhlnar. 

Acting  Deputy  Administrator,  Veterinary 
Services., 
(FR  Doc  85-28330  Filed  11-5-85:  8:45  am] 

SNJJNQCOOC  M10-S4-II 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  563 

[Nat5-M»] 

Appraised  Equity  Capital 

Date:  October  24, 1965. 

AOCNCV:  Federal  Home  Loan  Banlc 

Board. 

AcnoN:  Final  rule. 


:  The  Federal  Home  Loan  Bank 
Board  ("Board"]  is  amending  12  CFR 
563.13  to  extend  the  "sunset"  date  of  its 
appraised-equity-capital  regulation  and 
make  other  minor  changes  to  the 
provisions  of  that  rule. 

In  1962,  the  Board  promulgated  a  rule 
authorizing  institutions  whose  accounts 
are  insured  by  the  Federal  Savings  and 
Loan  Insurance  Corporation  ("FSLIC") 
("insured  institutions"]  to  include  an 
item  called  "appraised  equity  capital"  in 
computing  their  regulatory  net  worth. 
That  authority  was  to  expire  on 
December  31, 1985,  unless  the  Board 
elected  to  renew  or  rescind  the 
regulation  at  an  earlier  date.  By  its 
action  today,  the  Board  is  extending 
authority  for  insured  institutions  to 
continue  to  calculate  appraised  equity 
capital  as  part  of  their  net  worth  from 
December  31, 1985,  to  December  31, 
1986.  In  addition,  the  Board  is  codifying 
the  "grandfathering"  of  elections  under 
this  regulation  so  that  insured 
institutions  may  continue  to  receive  the 
benefit  of  the  election  eifter  the  provision 
expires.  Finally,  the  Board  is  adopting 
technical  amendments  that  conform  the 
language  of  the  appraised-equity-capital 
rule  with  that  of  the  net-worth  rule. 
EFFECTIVE  DATE:  November  7, 1985. 
FOR  FWITHER  INFOflMATION  CONTACT: 
Karen  Knopp  O'Konski,  Attorney  (202] 
377-6466,  Regulations  and  Legislation 
Division,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington.  D.C  20552. 
supnjEMENTAfiY  information:  On 
November  4. 1962.  by  Resolution  No.  82- 
729,  the  Board  issued  a  final  rule 


permitting  insured  institutions  to  include 
appraised  equity  capital  in  their 
caloilations  of  regulatory  net  worth  and 
statutory  reserves.  47  FR  52961  (Nov.  24, 
1982].  "Appraised  equity  capital"  was 
defined  as  the  arithmetical  difference 
between  the  net  book  value  and  the 
appraised  fair  market  value  of  selected 
eligible  office  land,  buildings,  and 
improvements,  including  leasehold 
improvements,  owned  by  an  insured 
institution  or  any  of  its  subsidiaries.  Its 
definition  also  includes  certain 
unamortized  deferred  profits  from  the 
sale  and  leaseback  of  office  properties 
formerly  owned  by  an  insured 
institution  and  the  value  of  eligible 
leasehold  interests.  When  it  issued  the 
regulation,  the  Board  was  concerned  to 
address  the  need  to  maintain  public 
confidence  in  the  thrift  industry  in  an 
uncertain  economic  environment.  As 
one  means  of  doing  this,  the  Board 
determined  to  permit  insured 
institutions  to  use  previously 
unrecognized  forms  of  capital — 
including  their  acciunulated  equity  in 
office  land,  buildings,  and 
improvements — in  calculating  regulatory 
net  worth. 

When  it  promulgated  the  appraised- 
equity-capital  regulation,  the  Board 
recognized  that  the  measure  it  adopted 
was  a  departure  from  its  own  previous 
policy  and  from  generally  accepted 
accounting  principles.  In  the  Board's 
view,  however,  appriased  equity  capital 
represented  a  real,  though  unrealized, 
equity  value  that,  in  case  of  merger  or 
liquidation,  would  serve  to  protect  the 
interests  of  the  FSLIC  just  as  more 
traditional  forms  of  capital  did. 

In  addition,  the  Board  found  that  it 
was  particularly  appropriate  to 
recognize  appraised  equity  capital  as  a 
component  of  net  worth  in  light  of  the 
capital  assistance  program  mandated  by 
Title  n  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982,  Pub. 
L  No.  g7-32a  96  SUt  1469  (1982].  The 
Board  believed  that  recognition  of 
appraised  equity  capital  would  enable  it 
to  judge  more  accurately  an  institution's 
true  financial  condition.  With  such 
information,  the  Board  could  better 
gauge  the  extent  of  capital  assistance  a 
particular  institution  required.  For  these 
reasons,  the  Board  determined  that  a 
rule  allowing  the  recognition  of 
appraised  equity  capital,  for  regulatory 
purposes  only,  was  reasonable  and  well- 
advised  in  the  circumstances. 

In  the  Board's  judgment,  the 
appraised-equity-capital  regulation  is 
continuing  to  adiieve  the  objectives  it 
was  intended  to  accomplish.  Many 
insured  institutions  have  included 
appraised  equity  capital  in  their 
calculations  of  regulator^'  net  worth.  As 


a  result,  the  balance  sheets  of  those 
institutions  have  provided  the  Board 
with  a  better  picture  of  their  financial 
health,  and  unnecessary  supervisory    „.. 
actions  have  been  avoided.  • 

Although  the  economic  climate  for 
thrifts  has  improved  since  late  1982, 
many  institutions  are  continuing  to 
experience  considerable  financial 
difficulty.  Extension  of  the  "sunset"  date 
will  allow  thrifts  which  have  not  yet 
included  appraised  equity  capital  in 
their  regulatory  balance  sheets  to  take 
advantage  of  the  appraised-equity- 
capital  nile.  The  Board  therefore  finds  it 
appropriate  to  extend  the  "sunset"  date 
of  its  appraised-equity-capital  regulation 
for  an  additional  year  until  December 
31,1986. 

The  Board  previously  announced  a 
policy  of  allowing  any  institution  that 
has  used  appraised  equity  capital  in 
calculating  its  net  worth  before  the 
"sunset"  date  to  continue  to  include  that 
appraised  equity  capital  in  calctilating 
its  regulatory  net  worth  after  the 
provision  expires.  See  Net- Worth 
Requirements  of  Insured  Institutions,  50 
FR  6801, 6004  (Feb.  19. 1985].  The  current 
amendments  include  a  provision 
codifying  that  policy. 

These  amendments  also  make 
technical  changes  conforming  the 
language  of  the  appraised-equity-capital 
regulation  with  that  of  the  Board's 
recenUy  revised  net-worth  regulation. 
The  net-worth  regulation  no  longer 
contains  references  to  "statutory 
reserves"  or  "reserves."  50  FR  at  6909. 
The  current  amendments  remove  these 
terms  from  the  appraised-equity-capital 
regulation  and  substitute  references  to 
net  worth. 

The  Board  finds  that  observance  of 
the  notice  and  comment  procedures 
prescribed  by  5  U.S.C.  553(b)  and  12 
CFR  508.12  and  508.13  and  delay  of  the 
effective  date  pursuant  to  5  U.S.C.  553(d] 
and  12  CFR  508.14  are  unnecessary 
because  the  amendments  are 
liberalizing,  rather  than  restrictive,  in 
effect,  and  because  they  pertain  to 
internal  regulatory  reporting  procedures 
rather  than  to  public  reports. 

List  of  Subjects  in  12  CFR  Part  563 

Savings  and  loan  associations. 

PART  563— OPERATIONS 

Accordingly,  the  Board  hereby 
amends  Part  563,  Subchapter  D.  Chapter 
V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

1.  The  authority  for  Part  563  continues 
to  read: 

Authority:  Sees.  401-405,  48  Stat  1255-1280, 
as  amended  (12  U.S.C.  1724-1728, 1730}; 
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Reorg.  Plan  Na  3  of  1947. 3  CFR.  1943-1M8 
Ck>mp.,  p.  1071,  unleM  othenwise  noted. 

2.  Amend  S  563.13  as  follows:  amend 
paragraph  (c)(1)  by  removing  the  phrase 
"reserve  requirements  of  paragraphs  (a) 
and  (b)  of  this  section"  and  inserting  in 
lieu  thereof  the  phrase  "net-worth 
requirements  of  this  section",  and  by 
removing  the  word  "reserve"  before  the 
word  "calculations"  and  inserting  in  Ueu 
thereof  the  word  "net-worth";  amend 
paragraph  (c)(2)(i)  by  removing  the  word 
"reserve"  before  the  word 
"calculations"  and  inserting  in  lieu 
thereof  the  word  "net-worth";  amend 
paragraph  (c)(3)  by  removing  the  word 
"reserve"  before  the  word 
"calculations"  and  inserting  in  lieu 
thereof  the  word  "net-worth";  amend 
paragrsph  (cK5)(ii)  by  removing  the 
phrase  "reserve  accounts"  and  inserting 
in  lieu  thereof  the  phrase  "net  worth", 
and  by  removing  the  word  "reserves" 
before  the  word  "immediately"  and 
inserting  in  lieu  thereof  the  phrase  "net 
worth";  and  amend  paragraph  (c)(6)  to 
read  as  follows: 

$663.19    Rsguiatory  n«t-worth 

IVl|UN9NIOIII> 

(c)  Appraised  equity  capital. 


(6)  "Sunset"  and  "grandfather" 
provisions.  Authority  to  include 
appraised  equity  capital  as  part  of  an 
insured  institution's  net  worth  under  this 
section  shall  cease  as  of  December  31, 
1986.  Any  insured  institution  that  has 
included  appraised  equity  capital  as 
part  of  its  net  worth  as  of  December  31, 
1986,  may  use  that  appraised  equity 
capital  for  purposes  of  calculating  its  net 
worth  after  December  31, 1986. 

By  ths  Federal  Home  Loan  Bank  Board 
Jeff  Sconyers, 
Secretary. 
[FR  Doc  85-26475  Filed  11-5-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspaca  Docket  No.  8&-AAL-6] 

Revocation  of  Control  Zone  and 
Revlei^n  of  Tranaition  Area  at  Viridez, 

AK      II 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  notice  revokes  the 
control  zone  and  revises  the  transition 
area  at  Valdez.  AK.  This  action  will 


aUow  more  efficient  use  of  the  airspace, 
and  reduce  the  constraints  and  impact 
on  the  public  in  the  affected  airspace. 
The  circumstance  which  create  die  need 
to  revoke  the  control  tone  is  that 
weather  reports  at  this  airport  are 
provided  on  an  hoivly  basis  without 
special  observations  taken  and 
(Usseminated  when  significant  changes 
in  weather  occur.  This  creates  an  undue 
restriction  on  the  users  when  (1)  the  last 
report  indicates  the  weather  is  below 
basic  visual  flight  rules  (VFR) 
minimuras;  (2)  the  weather  is  actually 
above  basic  VFR  minimums;  and  (3)  the 
next  weather  report  will  not  be 
available  until  on  the  hour.  Revocation 
of  the  control  zone  «vill  provide  airspace 
for  VFR  aircraft  to  depart  and  arrive  at 
the  Valdez  Airport  with  1  mile  flight 
visibility  and  dear  of  clouds  below  700 
feet  above  the  surface.  The 
circumstance  which  created  the  need  to 
revise  the  transition  area  is  the 
revocation  of  the  control  zone.  The 
revised  transition  area  will  provide 
controlled  airspace  below  1,200  feet 
down  to  700  feet  above  the  surface  for 
the  microwave  landing  system  {MLS) 
approach  to  Valdez,  AK.  Airport 
EFFECnVE  DATE:  0901  G.m.t.  January  16, 
198a 
FOM  RIRTHEN  mFORMATION  CONTACT: 

Robert  C.  Durand,  Procedures  and 
Airspace  Specialist  (AAL-536).  Air 
Traffic  Division,  Federal  Aviation 
Administration,  701 C  Street  Box  14, 
Anchorage,  AK  99513-0087,  telephone 
(907)  271-5903. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  19, 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14J:FR  Part  71)  to  revoke 
the  control  zone  and  revise  the 
transition  area  at  Valdez,  AK  (50  FR 
15583).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Thirteen  public  comments  were 
received,  two  favoring  the  proposal,  one 
objecting  to  the  proposal  and  ten 
comments  with  alternative  '" 

recommendations.  The  one  objection 
was,  removal  of  the  control  zone  will 
result  in  the  lowest  and  most  critical 
portion  of  the  approach  being  conducted 
with  potential  conflicting  traffic  in 
weather  with  one  mile  visibility.  This 
possibility  exists  today  (with  a  control 
zone)  because  special  weather  reports 
are  not  being  taken  and  the  last  houx 
weather  report  may  indicate  VFR 
weather  conditions  when  in  fact  they 
are  below  basic  VFR  weather 
minimums.  It  is  essential  that  all  pilots 


follow  the  procedures  outlined  in 
Advisory  Circular  No.  90-42D  and 
Airman's  Information  Manual,  para.  157 
(Traffic  Advisory  Practices  at  Airports 
Without  Operating  Control  Towers)  in 
the  interest  of  promoting  safety.  Ten 
commenters  addressed  mattera  which 
were  not  within  the  purview  of  the 
proposal.  One  commenter  had  no 
objection  to  the  proposal  under  the 
existing  circumstances  but 
recommended  that  the  control  zone  be 
reestablished  when  continuous  aviation 
weather  reporting  services  are  restored 
there.  Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.171 
and  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.eA  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
revoke  the  control  zone  and  revise  the 
transition  area  at  Valdez.  AK.  Weather 
reports  at  the  above  location  are  being 
taken  once  an  hour  and  do  not  include 
special  observations  when  significant 
dianges  in  weather  occur.  This  can 
result  in  reported  weather  conditions 
which  unduly  restrict  users.  The  revised 
transition  area  will  provide  protected 
airspace  for  the  published  instrument 
approach  procedures  and  allow  VFR 
aircraft  to  depart  and  arrive  at  the 
above  airport  with  1  mile  flight  visibility 
and  clear  of  clouds  below  700  feet  above 
the  surface.  It  is  essential  that  all  pilots 
follow  the  procedures  outlined  in 
Advisory  Circular  No.  90-42D  and 
Airman's  Information  Manual,  para.  157 
(Traffic  Advisory  Practices  at  Airports 
Without  Operating  Control  Towers]  in 
the  interest  of  promoting  safety. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 
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List  of  Sa^Mla  !■  14  CFS  PM  71 

Control  zones,  T^wisition  areas. 


AdopliaBafthai 

Accofdingiy,  purauaut  to  uie  antfiority 
delegated  to  me  bjr  the  Administrator, 
the  Federal  ATiation  Administration 
amends  f  71.171  and  {  71.1S1  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
can  Part  71)  as  follows: 

PART  71-{  AMENDED] 

1.  Tlie  authority  dtatioa  for  Part  71 
continues  to  read  as  follows: 

Authority: «  VS.C.  lS4a(a).  1354(a).  1510; 
ExeoQtive  Oidar  10B64;  4a  V£JC  l(M(g) 
(Revised  Pub.  L.  97-440.  )anuai7 12. 1063):  M 
CFR  11.69. 

2.  By  amending  1 71.171  as  follows: 
Valdez.  AK  [Removad] 

Witliin  a  3-inile  radius  of  the  Valdex 
Municipal  Airport  (lat  61*07  58"  N.,  long 
146*14'24'  W.].  This  control  zone  is 
effective  from  0800  to  1600  local  time 
daily  from  mid-October  to  mid-May,  and 
from  0600  to  2200  local  time  daily  from 
mid-May  to  mid-October  or  during 
specific  dates  and  times  establiaiied  in 
advance  by  a  Notice  to  Ainnea.  The 
effective  data  and  time  will  thereafter  be 
continuoosly  publiahed  in  the  US. 
Coveroment  Flight  Information 
Publication  Supplement  Alaska. 

3.  By  amendii^  {  71.181  as  follows: 

Valdex.  AK  lAraended] 

By  removing  the  words  "Thai  airspace 
extending  upward  from"  and  substituting  the 
words  "^Mt  airspace  extending  upward  from 
700  feet  above  liie  surfaoe  witliin  a  5-aille 
radius  of  the  Vaidez  Airport  (laL  61*07'sa" 
N..  long  146'14a4    W.);  and  from". 

Issaed  in  Anchorage,  Alaska,  on  October 
23.1985. 

Franklin  L.  CuaniBglMin, 

Director,  AJaskan  Region. 

(FR  Doc  85-26395  Filed  11-S-^S:  8:45  am] 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
[Docket  tlMl 

Dr.  Barry  BricMki;  Prohibited  Trade 
Practicea,  and  Affirmative  Conrective 
Actkma 

AOENCV:  Federal  Trade  Commission. 
ACTKM:  Consent  Order. 


:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practioes  and  unfair 
methods  of  competition,  this  consent 
order  requires  Eh*.  Barry  Bhcklin.  among 
other  things,  to  cease  representing  that 
he  used  his  expertise  as  a  psychologist 


and  expert  ID  tfaa  pqrcfaokig^cal  aspects 
of  dieting  to  test  and  evakiate  weight 
control  pragraou  and  products  in  die 
same  way  similarly  qualified  experts 
normally  wookL  Also,  respondent  ia 
prohibited  from  representing  that 
consumera  can  eat  as  much  food  as  they 
want  and  still  lose  weight  witlMNit  also 
giving  specified  disclosures  about 
weight  reductioa:  and  firun  ""king 
claims  about  "usual"  or  "average" 
weight  loss,  or  the  efficacy  or 
performance  ol  weight  reduction  or 
weight  control  products  or  programs 
witbmtf  competent  and  reliable  surveys 
or  other  scientific  evidence  that 
substantiates  the  representation. 
Further,  respondent  is  required  to 
maintain  records  of  substantiation  for 
these  yews:  file  compliance  reports  with 
the  Commission  at  specified  times;  and 
notify  the  CommissioB  of  the 
disocmtinuance  of  his  present 
employment  and  and  future  employment 
in  similar  areas. 

DATE  Complaint  issued  lune  24. 1885. 
Decision  isswd  Sept  2a  1965.* 
FOR  WWTMW  iNFOMNATION  CONTACT: 
Michael  Dershowitz.  FTC/B-407. 
Washington,  O.C.  205aa  (202)  376-8720. 
8uew  pmhitahv  WFOimATiOM.  On 
Monday,  July  15, 1985,  there  was 
publiahed  in  the  Federal  Ragiatar,  50  FR 
2859Z  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Dr.  Barry 
Bricklin.  individually  (Buckingham 
Productions.  Inc.  et  al),  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  a^eement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly: 
S  13.10  Advertising  falsely  or 
misleadingly;  S  13.15  Business  status, 
advantages,  or  connections;  §  13.15-150 
Endorsement;  i  13.15-237  Professional 
or  scientific  status;  fi  13.170  Qualities  or 
properties  of  product  or  service; 
§  13.170-74  Reducing,  non-fattening,  low 
calorie,  etc.;  {  13.190  Results;  {  13.205 
Scientific  or  other  relevant  facts. 
Subpart — Corrective  Actions  and/or 


Requirements:  f  13.333.  Gonactive 
actions  aad/or  raqvireaianta;  1 13Ji33-20 
Disdoseres:  1 1S333-4S  Maintain 
records:  |13.533-45(a)  Advertising 
substantiation.  Subpart — 
Misn;  prs  seating  Oneaetf  and  Gooda— 
Goods:  1 13.157S  Coaqiarative  data  or 
merits;  9  13.1730  Results;  13.1740 
Scientific  or  other  lelevant  facta. 

list  of  Subjects  hi  16  CFR  Part  13 

Weight  control  pnxhicts  and 
programs,  Trade  practices. 

(Sec.  6. 38  Stat  721;  15  U.S.C.  48.  Interprets  or 

applies  sec.  S,  38  Stat  719,  as  amended;  IS 

U.S.C.  45.  52) 

EmilylLKock. 

Secretary. 

[FR  Doc.  85^28306  Filed  11-6-65;  8:45  ami 


'  Copica  of  tht  Complaint  and  die  DeciBiao  and 
Order  are  filed  widi  Um  origiaal  document  Captea 
of  all  exhibits  filed  with  thie  document  may  be 
obtained  from  the  PubHc  Reference  Branch.  Room 
130,  Federal  Trade  Commission,  eth  and 
Pennsylvania  Avenue,  NW.,  Washington,  D.C 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Releasa  Na  34-22S85] 

Recorda  Sendcea,  Fee  Schedule  and 
Deaignation  of  Service  Contractor 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  rule  amendments. 

summary:  The  Securities  and  Exchange 
Commission  announces  revisions  to 
S  200.80e  Appendix  E,  which  sets  forth 
the  schedule  of  fees  for  records  services 
and  designates  the  service  contractor  to 
provide  copies  of  public  documents  filed 
with  the  Commission. 

EFFECTIVE  DATE!  November  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  G.  Katz,  Director.  Office  of 
Consumer  Affairs  and  Information 
Services,  Telephone:  (202)  272-7440. 

SUPPLEMENTARY  INFORMATION:  On  May 
20, 1985,  the  Commission  awarded  a 
contract  for  microfilm  production  and 
dissemination  of  the  Conunission's 
public  documents  to  Bechtel  Information 
Services.  Bechtel  will  provide  the 
microfiche  beginning  October  1, 1985. 
This  rule  change  designates  Bechtel  to 
replace  the  prior  contractor,  Disclosure 
Partners,  and  reflects  changes  (n  the 
fees  charged  for  services. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
("APA")  (15  U.S.C.  553(b)(3KA))  that  this 
amendment  relates  solely  to  agency 
organization,  procedures,  or  practices. 
Therefore,  notice  and  public  procedure, 
and  thirty  days  prior  publication  before 
the  rule  is  effective,  are  not  required 
pursuant  to  the  APA. 
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List  of  Subjects  in  17  CFR  Part  200 

Administration  practice  and 
procedure.  Freedom  of  Information. 
Privacy,  Securities. 

Statutory  Basis  and  Text  of  Amendment 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Section 
23(a)  thereof,  15  U.S.C.  78w(a),  the 
Commission  amends  f  200.80e  of  Title 
17.  Chapter  U,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  200-ORQANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  PART  200 
Sub]>art  D  continues  to  read  as  follows: 

Authority:  80  Stat  383,  as  amencfed,  31  Stat. 
54.  sees.  19,  23.  48  Stat.  85,  901,  as  amended, 
sec.  20, 49  Stat.  833.  sec.  319.  53  Stat.  1173, 
sees.  38,  211,  54  Stat.  841.  855:  5  U.S.C.  552. 15 
U.S.C  77s.  78w,  79t,  778SS,  80a-37,  80t)-ll, 

2.  Section  200.80e  is  amended  by 
revising  the  paragraphs  captioned 
"Regular  service",  "Priority  service", 
"Watching  service,"  "Public  reference 
copying  facilities"  and  "Subscription 
services  and  microfiche  copies"  to  read 
as  follows: 

S200J0e   Appendix  E— Schedule  of  fee* 
TOT  recoras  eervices. 


ReguJar  service.  Hard  (facsimile)  copies  of 
original  hard  copies,  or  from  microfiche 
accessible  to  the  contractor,  will  be  shipped 
within  seven  calendar  days  after  order  and 
material  are  received  by  the  contractor — 
each  page — $0.10.  (Delivery  costs  are 
additional:  applicable  sales  taxes  are 
included] 

Priority  service.  Hard  (facsimile]  copies  of 
originals  or  microfiche  or  other  hard  copies 
received  by  the  Contractor  by  the  close  of  the 
business  day  will  be  shipped  by  the  close  of 
business  of  the  following  day  exclusive  of 
weekends  or  holidays— each  page — $0.30. 
(Dehvery  costs  and  sales  tax,  where 
applicable,  are  additional.) 

Watching  service.  Hard  (facsimile]  whole 
copies  of  customer-specified  original  or 
originals  received  by  the  contractor  for 
filming  as  part  of  the  ordinary  maintenance 
of  the  contractor's  master  film  file  will  be 
shipper  by  4  p.m.  of  the  day  following 
contractor  receipt  of  the  original(s).  exclusive 
of  weekends  or  holidays — each  page — $0.30. 
(Delivery  costs  and  applicable  sales  taxes 
and  additional.) 

Public  reference  copying  fad Ji ties.  In 
addition  to  the  demand  order  facsimile 
copying  services  described  above,  the  service 
contractor  maintains  customer  operated 
paper-to-paper  and  fiche-to-paper  copies  in 
the  public  reference  rooms  of  the  Commission 
in  Washington,  D.C.,  New  York  City  and 
Chicago.  These  machines  can  be  used  to 
make  immediate  copies  of  material  available 
for  inspection  in  those  offices  at  a  cost  of 
$0.15  per  page.  (Sales  taxes,  when  applicable, 


are  additional.)  The  service  contractor  will 
also  make  paper  copies  on  a  highspeed  fiche- 
to-paper  copier  from  fiche  retrieved  by 
customers  hum  fihn  located  in  the 
Washington.  D.C.  reference  room.  The  onsite 
service  is  intended  to  provide  to  the  extent 
possible  5-minute  demand  service.  The  cost  is 
$0.20  per  page  plus  applicable  tales  taxes. 

Subscription  services  and  microfiche 
copies.  The  contractor  offers  certain  paper  or 
24X  microfiche  subscription  services 
pursuant  to  the  contract  The  microfiche 
copies  (24X  reduction.  60  frames,  titled  and 
indexed)  and  paper  copies  are  offered 
through  a  variety  of  subscription  and  demand 
order  services.  The  cost  of  subscription 
services  varies  according  to  the  type  of 
service  and  volume.  Padcages  currently  on 
microfiche  and  on  paper  include  registration 
statements  and  prospectuses  under  the 
Securities  Act  of  1833,  registration  and  listing 
applications  under  the  Securities  Exchange 
Act  of  1934,  annual  reports  to  shareholders, 
definitive  proxies  and  information 
statements,  tender  offers  and  aoqtiisition 
reports,  and  filings  on  Forms  6-K.  fr-K  10-Q. 
10-K,  20-^.  and  N-SAR,  under  the  Securities 
Exchange  Act  of  1934  and  the  Investment 
Company  Act  of  1940.  Subscriptions  may  be 
for  specified  documents  or  in  various 
combinations  and  groupings  and  may  be 
specified  either  by  company  name  or  by 
major  stock  exchanges. 

The  contractor  supplying  these  services 
will  supply  information  and  price  lists  upon 
request.  Please  address  requests  for 
information  and  all  orders  for  subscription 
services,  priority  and  watching  services,  and 
microfiche  copies  to:  Bechtel  Information 
Services,  15740  Shady  Grove  Road, 
Gaiihersburg,  MD  20877-1454  (Telephone:  toll 
hee  1-800-231-DATA  or  (301)  258^300.) 

Dated:  October  31, 1985. 

By  the  Commission. 
John  Wheeler. 
Secretary. 

[FR  Doc.  85-26424  Filed  11-5-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[Docket  No.  84C-0298] 

Poly(Hydroxyethyl  Methacrylate)-Dye 
Copolymers;  Listing  of  Color  Additives 
for  Coloring  Contact  Lenses 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  in  coloring  contact  lenses  of 
the  colored  polymeric  reaction  products 
formed  by  chemically  bonding  certain 
dyes,  used  singly  or  in  combination, 
with  poly(hydroxyethyl  methacrylate). 


This  action  responds  to  a  petition  filed 
by  Coopervision.  Inc. 

OATU:  Effective  December  9. 1985. 
except  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objections; 
objections  by  December  6. 1985. 

AOORBSS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

fon  purtncr  infonmatkm  contact: 

Andrew  D.  Latmibach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St 
SW..  Washington.  DC  20204,  202-472- 
5690. 

supKEMCNTAmr  mrafWATiON: 
L  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  September  26, 1984  (49  FR 
37850)  and  a  correction  published  in  the 
Federal  Register  of  November  30, 1984 
(49  FR  47114),  FDA  announced  that  a 
color  additive  petition  (CAP  4C0187)  had 
been  filed  by  Coopervision,  Inc.,  2801 
Orchard  Parkway,  San  Jose,  CA  95134, 
proposing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  colored  polymeric 
reaction  products  formed  by  chemically 
bonding  certain  dyes,  used  singly  or  in 
combination,  with  poly(hydroxyethyl 
methacrylate)  for  coloring  contact 
lenses.  The  dyes  are  CI.  Reactive  Red 
11  (5-((4.6-dichloro-l,3,5-tinazin-2- 
yl)amino)-4-hydroxy-3-{(l-8ulfo-2- 
naphthalenyl)azo}-2.7- 
naphthalenedisulfonic  acid,  trisodium 
salt]  (CAS  Reg.  No.  12225-08-3),  CJ. 
Reactive  Yellow  86  [1,3- 
benzenedisulfonic  add,  4-((5- 
aminocarbonyl-l-ethyl-l,6-dihydro-2- 
hydroxy-4-methyl-6-oxo-3- 
pyridinyl)azo]-6-((4,6-dichloro-1.3.5- 
triazin-2-yl)amino)-,  disodium  salt]  (CAS 
Reg.  No.  61951-86-8),  and  CJ.  Reactive 
Blue  163  [triphenodioxazinedisulfonic 
acid,  6,13-dichloro-3, 10-bi8((4-((4,6- 
dichloro-l,3,5-triazin-2- 
yl)amino)8ulfophenyI]amino)-, 
teti-asodium  salt]  (CAS  Reg.  No.  72847- 
56-4).  The  petition  was  filed  under 
section  706  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act]  (21  U.S.C 
376). 

The  colored  polymeric  reaction 
products  that  are  the  subject  of  this 
petition  are  formed  when  one  or  more  of 
the  dyes  are  bonded  with 
poly(hydroxyethyl  methacrylate)  on  the 
front  surface  of  a  contact  lens  to  form  a 
thin  layer  of  colored  polymeric  material 
on  that  surface.  This  polymeric  material 
colors  the  contact  lens. 
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n.  AppBcaUBty  of  the  Act 

With  the  passage  of  the  Medical 
Device  Amendments  of  1976  to  the  act 
(Pub.  L  94-295],  Congress  mandated  the 
listing  of  color  additives  for  use  in 
medical  devices  when  the  color  additive 
comes  in  direct  contact  with  the  body 
for  a  significant  period  of  time  (21  US.C 
376(a)).  As  explained  in  the  Federal 
Reditu  of  lanuary  4. 1964  (40  FR  372). 
the  polymeric  reaction  products  of 
bonding  reactive  dye  to 
poly(hydroxyethyl  methacrylate)  are 
called  '*poly(hydroxyethyl 
inethacrylate}-dye  copolymers"  in 
§  73.3121  (21  CFR  73J121).  These 
reaction  products  are  color  additives 
within  the  meaning  of  the  act  (21  U.S.C 
321  (t))  because  they  are  substances 
made  by  a  process  of  synthesis  or 
similar  artifice,  and  because  they  are 
capable  of  imparting  color  to  food, 
drugs,  cosmetics,  or  the  human  body  if 
added  or  applied  thereto.  For  the  color 
additives  considered  here,  the  reactive 
dyes  are  merely  starting  materials.  In 
the  reaction  proceM  that  occurs  in 
bonding  the  reactive  dye  to  the 
poIy(hydroxyethyl  methacrylate),  the 
reactive  dye  ceases  to  exist  as  a 
separate  entity. 

The  use  of  poly(hydroxyethyl 
methacrylate)-dye  copolymers  as  color 
additives  in  contact  lenses  is  subject  to 
regulation  under  the  act  The  lenses  that 
have  this  colored  polymeric  material  on . 
their  front  surfaces  are  intended  to  be 
placed  on  the  eye  for  several  hours  a 
day  each  day  for  1  year  or  more.  Thus, 
these  color  additives  will  be  in  direct 
contact  with  the  body  for  a  significant 
period  of  time.  Consequently,  the  use  of 
the  color  additive  presented  in  the 
petition  now  before  the  agency  is 
subject  to  the  statutory  listing 
requirement. 

ni.  Safety  Evaluation 

The  petitioner  submitted  various 
toxicity  studies  to  establish  that  the 
color  additives  created  by  bonding  CX 
Reactive  Red  11,  CX  Reactive  Yellow 
86,  and  C.I.  Reactive  Blue  163  to 
poly(hydroxyethyl  methacrylate)  are 
safe  for  use  in  contact  lenses. 

In  a  21-day  ocular  irritation  study  in 
rabbits  using  contact  lenses  tinted  with 
the  color  additives,  and  a  72-hour 
primary  ocular  irritation  test  in  rabbits 
using  extracts  of  tinted  lenses,  neither 
the  lenses  containing  the  color  additives 
nor  extracts  from  the  lenses  caused 
ocular  irritation  nnder  conditions  of  the 
tests.  In  a  96-hour  systemic  toxicity  test 
in  mice  using  extracts  of  tinted  lenses, 
no  toxic  responses  were  noted  under 
conditions  of  the  test  In  agar  overlay 
cytotoxicity  tests,  using  samples  of 


lenses  tinted  with  the  color  additives,  no 
toxic  responses  were  noted  under 
conditions  of  the  tests. 

The  agency  has  also  reviewed  data 
regarding  the  toxicity  of  potential 
impnhtiee,  such  as  unbonded  reactive 
dye  starting  materials,  remaining  in  the 
lens.  The  reactive  dye  starting  materials, 
being  of  lower  molecular  wei^t  than 
the  polymeric  color  additive,  Mrould  be 
more  readily  absorbed  into  Ae  body 
than  the  color  additive  and  would  thus 
be  e^qpected  to  show  a  greater  toxic 
effect.  Unbounded  reactive  dye*  were 
tested  for  cytotoxicity  by  the  agar 
overlay  method  in  the  fona  of  lenses 
tinted  on  their  surface  with  saturated 
solutions  of  the  C.L  reactive  dyes.  The 
dyes  were  not  bonded  to  the  lens 
material  and  therefore  were  available  to 
migrate  out  of  the  lent.  No  toxic 
response  to  the  unbonded  reactive  dyes 
was  observed  under  conditions  of  the 
test 

FDA  also  reviewed  data  fix)m  a  thin 
layer  chromotography  study.  These  data 
revealed  that  tmbonded  raw  dye  starting 
materials  are  readily  hydrolyzed  to  the 
nonreactive  form  when  heated  in 
aqueous  solution,  aa  occurs  during  the 
tinting  process. 

FDA  has  concluded  that  as  a  worst 
case,  any  material  migrating  from  the 
color  additives  in  the  lens  would  not 
pose  a  greater  safety  concern  than  if  the 
unbonded,  hydrolyzed  dyes  were  placed 
in  the  lens  and  migrated  into  the  eye 
over  a  1-year  period.  The  agency  finds, 
based  upon  the  information  submitted  in 
the  petition,  that  a  maximum  of  14  to  37 
micrograms  of  hydrolyzed  dye 
(depending  on  the  color  tint  of  the  lens) 
would  be  present  in  each  lens. 
Therefore,  the  estimated  worst  case 
exposure  from  two  lenses  would  be  80 
to  200  nanograms  per  day  for  both  eyes, 
depending  on  the  reactive  dye  used. 

The  petitioner  conducted  cytotoxicity 
studies  in  which  serial  dilutions  of 
hydrolyzed  dyes  were  apphed  direcdy 
to  L-929  mouse  fibroblast  cells.  For  the 
color  of  lens  (brown)  containing  the 
greatest  total  amount  of  hydrolyzed 
dyes,  no  cytotoxic  effect  was  observed 
at  a  concentration  approximately  4,600 
times  the  concentration  that  would  be  in 
the  eyes  if  200  nanograms  migrated  into 
the  eyes  per  day. 

IV.  Certification  Considerations 

Based  on  the  relevant  data.  FDA 
concludes  that  the  safety  margins  for 
use  of  diese  color  additives  are  large 
enou^  to  rule  out  any  need  for  imposing 
a  limitation  on  the  amotmt  of  the 
additives  that  may  be  present  on  the 
lens,  beyond  the  limitation  that  only  that 
amount  necessary  to  accomplish  tiie 
intended  technical  effect  may  be  used. 


Finally,  on  the  basis  of  fiactors  listed  in 
9  71.20(b]  (21  CFR  71.20(b)).  the  agency 
concludes  that  certification  of  the  color 
additives  is  not  necessary  for  the 
protection  of  the  public  health. 

V.  Conclusion 

Based  on  the  data  in  the  petition  and 
other  relevant  material,  FDA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  the  proposed 
use  of  the  reaction  products  formed  by 
bonding  CI.  Reactive  Red  11.  C.I. 
Reactive  Yellow  86,  and  CJ.  Reactive 
Blue  163  to  poly(hydroxyetiiyl 
methacrylate)  for  coloring  contact 
lenses,  and  that  these  color  additives 
are  safe  for  their  intended  use.  Based  on 
these  data,  the  agency  also  concludes 
that  these  color  additives  are  suitable 
for  their  intended  use. 

In  accordance  with  i  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  S  71.15,  the  agency  will 
delete  from  the  dociunents  any  materials 
that  are  not  available  for  public 
disclosure  before  making  tiie  documents 
available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  tiie  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25]  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636.  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
environmental  assessment  under  21  CFR 
25.31a(a). 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  6, 1985. 
submit  to  the  Dockets  Management 
Branch  (address  above]  written 
objections  thereto.  Objections  shall 
show  how  the  person  filing  will  be 
adversely  affected  by  the  regulation, 
specify  with  particularity  the  provisions 
of  the  regulation  deemed  objectionable, 


and  ftete  fht  pounds  Car  tba  obfectioiu. 
ObjactiMM  ■hall  be  filed  in  acooidance 
witfi  tfM  requirMMBt*  of  23  CFR  71.3a  If 
a  hearing  is  reqoested.  the  objection 

shall  state  the  issues  for  the  hearing  and 
shall  be  supported  bj  grounds  fact^lly 
and  legaDy  snfRdent  to  Jiistify  the  rebef 
sou^it  and  shaU  indude  a  detailed 
desu'lption  and  analysis  of  die  fectual 
infonnation  Intended  to  be  presented  in 
support  of  the  objections  in  die  event 
that  a  hearing  is  held.  Three  copies  of  all 
documents  shall  be  submitted  and  shall 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Any  ob|ections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.ni.  and  4  pjn^  Monday 
through  Friday.  Notice  of  the  filing  of 
objections  or  lack  thereof  will  be 
announced  by  publication  in  the  Federal 
Regisl^. 

List  of  Subjects  in  21 CFR  Pot  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  73  is  amended 
as  follows: 

PART  73— LiSTINQ  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  73  continues  to  read  as  follows: 

Authority:  Sees.  701,  706,  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-^t07  as  amended  (21 
U.S.C.  371.  376);  21  CFR  5.10. 

2.  In  {  73.3121  by  removing  the  word 
"and"  before,  and  the  period  at  the  end 
of,  paragraph  (a}(6),  and  by  adding  new 
paragraph  (a)(7]  through  [9]  to  read  as 
follows: 

S7XS121    Poly(hydroxyet»iyl 
inethacrytate>-dya  copolymers. 

(a)  *  *  * 

(7)  C.I.  Reactive  Red  11  [5- 
({4,8-dichloro-l,3,5-triazin-2-yl)amino)-4- 
hydroxy-3-((l-8ulfo-2-naphthalenyl)azo)- 
2,  7-naphthalenedisulfonic  acid, 
trisodium  salt]  (CAS  Reg.  No.  12226-08- 

3): 

(8)  C.I.  Reactive  Yellow  86  (1.3- 

benzenedisulfonic  acid,  4-((5- 
aminocarbonyl-l-ethyl-l,6-dihydro-2- 
hydroxy-4-methyl-6-oxo-3- 
pyridinyl)azo)-6-(4,6-dichloro-l,3,5- 
triazin-2-yl)amino)-,  disodium  salt]  (CAS 
Reg.  No.  61951-86-8);  and 

(9)  CI.  Reactive  Blue  163 
[triphenodioxazinedisulfonic  acid,  6,13- 
dichloro-3, 10-bi8([4-{(4.6-dichloro-1.3,5- 
triazin-2-yl)amino]  sulfophenyl)amino)-. 


tetmodiom  sak)  (CAS  R^  Na  72847- 

56-4). 


Dated:  October  30, 1985. 

JosapkP.  HUei 

Associate  Commissioner  for  Regulatory 
Affairs. 

[PR  Doc  85-26414  FUed  11-6-85;  8:45  am] 
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DEPARTMENr  OF  HOU8INO  AND 
URBAN  DEVELOPMBfr 

OfNM  Of  tlM  A— lifnt  Sacrelary  for 
Housing— Fodorat  Homing 
Commiosionor 

24  CFR  Parts  201, 203  and  234 
[Docket  Na  K-8S-1S60;  FR-2152T 

MortQ'O*  iBsmnco;  ChMtgss  to  ths 
MaxinHim  Mortgaos  Limits  for  Slnglo 
Family  Rosiclsncos»  Condominiums 
and  Manufactursd  Homos  and  Lots 

AOCNCV:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  (HUD). 

action:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits-for  high-cost 

areas. 

summary:  This  document  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  imder  the  National 
Housing  Act  by  adding  two  areas, 
further  increasing  the  limits  of  two 
previously  designated  high-cost  areas 
and  restoring  an  area  that  was 
inadvertently  omitted  from  the  updated 
list  published  in  the  Federal  Register  of 
July  24, 1985  (50  FR  30154).  Mortgage 
limits  are  adjusted  in  an  area  when  the 
Secretary  determines  that  middle-  and 
moderate-income  persons  have  limited 
housing  opportimities  because  of  high 
prevailing  housing  sales  prices. 
EFFECTIVE  DATE:  November  6, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
For  single  family:  Brian  Chappelle, 
Director,  Single  Family  Development 
Division,  Room  9270,  Telephone  (202) 
755-8720.  For  manufactured  homes: 
Christopher  Peterson,  Director,  Office  of 
Title  I  Insured  Loans,  Room  9160, 
Telephone.  (202)  755-6880;  451  Seventh 
Street  SW.,  Washington.  DC  20410. 
(Telephones  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Housing  Act  (NHA)  (12 
U.S.C.  1710-1749)  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 


manufactnred  home  lots,  and 
numufactored  honea.  combination 
HHiimiictured  homes  and  lots.  Tlie 
NHA.  as  amended  by  the  Housing  and 
Community  Development  Act  of  198D 
and  the  Housing  anid  Community 
DerelopmcBt  AmendaentB  of  1981, 
permits  HUD  to  increaae  tte  Baxinam 
mortgage  limits  imder  moat  of  Ihne 
programs  to  reflect  regional  differences 
in  the  cost  of  honsing  \a  adkMtion. 
section  2(b)  and  214  ol  tfae  NHA  provide 
for  special  higli-coat  bmits  for  insured 
mortgages  in  Alaska,  Guam,  and 
Hawaii. 

The  Housing  and  Urban-Rin^I 
Recorery  Act  of  1983  (Pub.  L  98-181, 
November  30, 1983)  (1983  Act)  further 
amended  HUD's  insuring  authority.  Of 
particular  intCTcst  here  are  (1)  the 
autborizatioR  to  insive  condominiuins  in 
high-cost  areas  at  the  same  levds  as  the 
high-cost  limits  for  one-family  residence 
insured  under  section  203(b)  of  the 
National  Honsing  Act  and  (2)  the 
authorization  to  increase  maximum  loan 
limits  under  the  Title  I  loan  insurance 
program  for  combination  manufactured 
home  and  lot  loans  and  for  individual  lot 
lotms  in  high-cost  areas,  so  long  as  the 
percentage  increase  in  the  maximum 
loan  limit  does  not  exceed  the 
percentage  increase  made  to  a  one- 
family  residence  in  the  area  authorized 
under  section  203(b)  of  the  NHA. 

The  Department  implemented  these 
provisions  of  the  1983  Act  in  related 
documents  published  in  the  Federal 
Register  on  April  11, 1984  (see  49  FR 
14332, 14335, 14336),  effective  May  22, 
1984.  These  dociunents  also  amended 
the  Department's  rules  to  codify  the 
procedure  of  announcing  high-cost 
mortgage  limits  for  single  family 
residences,  condominiums,  combination 
manufactured  homes  and  lots  and 
manufactured  home  lots  by  notice  in  the 
Federal  Register  (see  April  11, 1984 
dociunents,  amending  24  CPU  201.1504, 
203.18b,  203.29,  234.27,  and  234.49).  In 
addition,  the  docimients  codified  the 
procedure  whereby  a  party  may  request 
an  alternative  mortage  limit  (see  the 
same  sections  cited  above). 

On  May  22, 1984,  the  Department 
pubUshed  a  revised  list  of  areas  eligible 
for  "high-cost"  mortgage  limits,  which 
contained  several  new  features  (see  49 
FR  21520).  First,  there  was  no  separate 
listing  for  condominium  imits,  since 
these  limits  are  now  the  same  as  those 
for  other  one-family  residences.  Second, 
the  listing  included  instructions  on  how 
to  compute  the  high-cost  limits  for 
combination  manufactured  homes  and 
lots  and  individual  lots,  and  specified 
the  special  high-cost  amounts  for 
manufactured  homes,  combination 
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manufactured  homes  and  lots  and 
individual  lots  inured  in  Alaska,  Guam, 
and  Hawaii.  And.  third,  it  made  changes 
to  the  list  based  on  a  new  definition  of 
"metroiralitan  area." 

On  December  e.  1984  (49  FR  47057). 
May  8. 1985  (50  FR  19341),  and  July  24. 
1985  (50  FR  30154).  the  Department 
published  amendments  to  the  "high- 
cost"  mortgage  amounts  that  added 
additional  areas  and  further  increased 
the  limits  of  several  previously 
designated  high-cost  areas. 

This  Document 

Today's  document  adds  the  following 
jurisdictions  to  the  listing  of  high-cost 
areas:  Burleigh  County,  North  Dakota 
and  Morton  County,  North  Dakota. 

The  Department  is  also  further 
increasing  the  limits  for  Richmond,  VA 
MSA  and  for  York  County,  Virginia. 

In  addition,  the  limits  for  El  Paso 
County,  Colorado,  which  were 
inadvertently  omitted  from  the  updated 
list  published  in  the  Federal  Register  on 
July  24, 1985  (50  FR  30154),  are  now 
being  restored  to  the  list 


These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  imder  Title  I  of  the  National 
Housing  Act  Part  II  lists  any  changes 
for  single  family  residences  insured 
under  sections  203(b)  and  234(c)  of  the 
National  Housing  Act 

Accordingly,  the  Commissioner 
hereby  amends  the  list  of  high-cost 
mortgage  limits  by  adding  two 
jurisdictions,  further  increasing  the 
limits  for  the  Richmond.  VA  MSA  and 
for  York  County,  Virginia,  and  restoring 
an  area  to  the  list  as  set  forth  in  Part  U 
of  the  following  Table: 

National  Housing  Act  High-Cost 
Mortgage  Limits 

L  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam,  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  n  of  this  list 


by  80.  For  example.  Stafford  Coimty, 
VA,  has  a  one-family  limit  of  $80,000. 
The  combination  home  and  lot  loan  limit 
for  Stafford  County  is  $00,000  X  JO  or 
$72.00a 

B.  Section  2(b)(1)(E).  Lot  only 
(excluding  Alaska,  Guam,  and  Hawaii). 
To  determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  list 
by  .20.  For  example,  Stafford  County, 
VA.  has  a  one-famijy  limit  of  $80,000. 
The  lot  only  loan  liinit  for  Stafford 
County  is  $9a000  x  .2a  or  $18,000. 

C.  Section  2(b)(2).  Alaska,  Guam,  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska,  Guam,  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1).  Accordingly, 
the  dollar  limits  for  Alaska.  Guam,  and 
Hawaii  are  as  follows: 

1.  For  manufactured  homes,  $56,700. 
($40,500  X  140%). 

2.  For  combination  manufactured 
homes  and  lots:  $75,60a  ($54,400  X 
140%). 

3.  For  lots  only:  $18,900.  ($13,500  X 
140%). 
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Dated  October  29, 19K. 
Snrlw  J.  DaBntolDineis, 

Acting  General  Deputy  Assistant  Secretary 

for  Housing — Deputy  Federal  Housing 

Commissioner 

[FR  Doc.  85-26317  Rled  ll-5-«;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1, 5,  Sh,  and  602 

(Ti>.«»2] 

Credit  for  ttie  employment  of  certain 


AQENCV:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 


;  This  document  contains  ^al 
regulations  under  sections  51  and  381  of 
the  Internal  Revenue  Code  of  1954t 
relating  to  a  credit  for  the  employment 
of  certain  new  employees  (the  "targeted 
jobs  credit").  The  amount  of  the  targeted 
jobs  credit  Uiat  an  employer  is  entitled 
to  is  determined  under  section  51  and 
these  final  regulations.  These  final 
regulations  also  provide  rules 
concerning  the  extent  to  which  an 
acquiring  corporation  must  take  into 
account  items  that  relate  to  the  targeted 
jobs  credit  determined  under  section  51 
in  the  case  of  a  transaction  subject  to 
section  381(a).  Qianges  to  the  applicable 
law  were  made  by  the  Revenue  Act  of 

1978,  the  Technical  Corrections  Act  of 

1979,  the  Economic  Recovery  Tax  Act  of 
1981,  the  Tax  Equity  and  Fiscal 

Resp'.  nsibility  Act  of  1982.  the  Technical 
Corrections  Act  of  1982.  and  the  Tax 
Reform  Act  of  1984.  These  final 
regulations  provide  the  public  with  the 
guidance  needed  to  comply  with  the  law 
as  amended  by  these  Acts. 
DATES:  The  amendments  are  effective 
after  December  31, 1978,  and  apply  to  ^ 
certain  wages  of  individuals  who  begin 
work  for  an  employer  before  January  1, 
1986. 
FOR  FURTHER  llffVRMATION  CONTACT 

John  G.  Schmalz  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel  Internal  Revenue  Service.  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224.  Attention:  CC:LR:T  (202-566- 
3516,  not  a  toll-free  call). 
SUPPIEMENTARV  information: 

Background 

Proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  were 
published  in  the  Federal  Registo'  on 
November  23, 1983.  Those  amendments 
were  proposed  to  conform  the 
regulations  to  section  321  of  the  Revenue 
Act  of  1978  (92  Stat  2830).  section 
103(a)(6)  of  the  Technical  Corrections 
Act  of  1979  (94  Stat  209).  section  281  of 
the  Economic  Recovery  Tax  Act  of  1981 
(95  Stat  280).  section  233  of  the  Tax 


Equity  and  Fiscal  Responsibility  Act  of 
1982  (96  Stat.  501).  and  section  102(1)  of 
the  Technical  Corrections  Act  of  1982 
(96  Stat  2374). 

Approximately  20  written  comments 
were  received  in  response  to  the  notice 
of  proposed  rulemaking.  A  public 
hearing  was  held  on  February  29, 1984. 
After  consideration  of  all  the  public 
comments,  the  proposed  amendments 
are  adopted  as  revised  by  this  Treasury 
decision. 

In  addition,  these  final  regulations 
also  reflect  amendments  made  to 
section  51  of  the  Internal  Revenue  Code 
by  sections  474{p).  712(n).  1041.  2638(b), 
and  2863(j)(5)(A)  of  the  Tax  Reform  Act 
of  1984  (98  Stat  837,  955, 1042. 1144,  and 
1171). 

InGeneral 

In  general,  a  taxpayer  may  claim  a 
targeted  jobs  credit  for  amotuits  paid  or 
incurred  after  December  31, 1978,  for 
taxable  years  ending  after  that  date,  to 
members  of  a  targeted  group.  Generally, 
to  qualify  for  the  credit  the  amounts 
must  be  paid  or  incurred  to  members  of 
a  targeted  group  first  hired  after 
September  26, 197&  However,  amounts 
paid  or  incurred  after  December  31. 
1978,  to  a  vocational  rehabilitation 
referral  hired  before  September  27, 1978, 
may  qualify  for  the  credit  if  a  credit 
under  section  44B  (as  in  effect  prior  to 
enactment  of  the  Revenue  Act  of  1978) 
was  claimed  for  the  individual  by  the 
taxpayer  for  a  taxable  year  beginning 
before  January  1, 1979. 

Amount  of  Credit 

Except  in  the  case  of  a  qualified 
summer  youth  employee,  the  amount  of 
the  targeted  jobs  credit  for  the  taxable 
year  is  50  percent  of  the  qualified  firet- 
year  wages  plus  25  percent  of  the 
qualified  second-year  wages.  Generally, 
qualified  first-year  wages  are  the  first 
$6,000  of  wages  paid  or  incurred  by  the 
employer  during  the  taxable  year  to  an 
individual  who  is  a  member  of  a 
targeted  group  for  services  rendered 
during  the  1-year  period  beginning  with 
the  day  the  individual  begins  work  for 
the  employer.  Qualified  second-year 
wages  are  the  first  $6,000  of  wages  paid 
or  incurred  by  the  employer  diuing  the 
taxable  year  to  an  individual  who  is  a 
member  of  a  targeted  group  for  services 
rendered  during  the  1-year  period 
beginning  on  the  day  after  the  last  day 
of  the  qualified  first-year  wages  period. 
For  taxable  years  of  the  employer 
beginning  before  January  1, 1982. 
qualified  first-year  wages  are  further 
limited  to  30  percent  of  the  aggregate 


unemployment  insurance  wages  paid  by 
the  employer  during  the  calendar  year 
ending  in  such  taxable  year. 

Special  rules  apply  to  wages  that  are 
paid  to  employees  who  are  qualified 
summer  youth  employees.  In  general,  an 
employer  is  entitled  to  a  credit  equal  to 
85  percent  of  not  more  than  $3,000  of 
wages  paid  to  a  qualified  summer  youth 
employee  during  a  90-day  period 
between  May  1  and  September  15. 

Members  of  a  Targeted  Group 

An  individual  is  a  member  of  a 
targeted  group  if  the  individual  is 
certified  as  a  qualified  summer  youth 
employee,  a  vocational  rehabilitation 
referral,  an  economically  disadvantaged 
youth,  an  economically  disadvantaged 
Vietnam-era  veteran,  an  SSI  recipient,  a 
general  assistance  recipient  a  youth 
participating  in  a  cooperative  education 
program,  an  economically 
disadvantaged  ex-convict  an  eligible 
work  incentive  employee,  or  an 
involuntarily  terminated  CETA 
employee.  The  first  category  was  added 
by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982.  The  last  two 
categories  were  added  by  the  Economic 
Recovery  Tax  Act  of  1981.  The 
Economic  Recovery  Tax  Act  also 
amended  the  definition  of  a  youth 
participating  in  a  cooperative  education 
program  to  require  the  individual  to  be 
also  a  member  of  an  economically 
disadvantaged  family. 

The  regulations  provide  rules  and 
definitions  relating  to  the  eligibility 
requirements  for  several  of  the  targeted 
groups.  In  the  case  of  youths 
participating  in  a  cooperative  education 
program,  the  regulations  define  the  term 
"program  of  vocational  education"  (a 
component  in  the  definition  of  qualified 
cooperative  education  program]  in 
accordance  with  the  definition  of  that 
term  in  the  Vocational  Education  Act  of 
1963  and  the  Department  of  Education 
regulations  thereunder  because  the 
legislative  history  of  the  Revenue  Act  of 
1978  indicates  that  the  term  "qualified 
cooperative  education  program"  in 
section  51(d)(8)  is  similar  to  that  term  an 
used  in  the  Vocational  Education  Act. 

The  regulations  also  provide  guidance 
on  the  issue  of  second  certifications 
with  respect  to  employees  who  continue 
to  work  for  the  same  employer  after  the 
employee  no  longer  meets  the 
requirements  for  membership  in  the 
targeted  group  for  which  the  employee 
was  originally  certified.  For  example,  a 
qualified  summer  youth  employee  may 
continue  to  work  for  the  same  employer 


Federal  Regtoter  /  Vol.  sq  No.  215  /  Wednesday.  November  6.  1985  /  Rules  and  Regulations    45997 


after  the  end  of  the  ninety-day  period 
described  in  section  51(d)(12)(B)(iil)  and 
may  then  qualify  as  an  economically 
disadvantaged  youtL  Similariy,  a  youth 
certified  as  participating  in  a  qualiflM 
cooperative  education  program  may  no 
longer  be  actively  participating  in  die 
program,  but  may  then  qualify  as  an 
economically  disadvantaged  youth.  The 
regulations  provide  that  the  timely 
certification  rules  do  not  apply  to  the 
second  certification  if  the  first 
certification  was  timely.  The  regulations 
also  provide  that,  for  purposes  of  the 
eligibilify  requirements,  the  "hiring 
date"  will  be  defined  as  the  day  the 
individual  is  certified  for  the  second 
targeted  group.  Thus,  whether  an 
individual  meets  the  age  requirement  for 
the  second  targeted  group  wiU  be 
determined  as  of  the  date  of  certification 
rather  than  the  original  hiring  date. 

In  general,  the  State  employment 
securify  agency  is  the  agency 
responsible  for  certifyring  an  individual 
as  a  member  of  a  taigeted  group.  In  the 
case  of  youths  participating  in  a 
qualified  cooperative  education 
program,  the  school  offering  the  program 
must  certify  the  individual  as  a  member 
of  that  targeted  group.  A  school  may 
satisfy  the  certification  requirement  by 
using  Form  6199.  In  either  case,  a 
certificate  may  be  revoked  if  it  is 
discovered  that  the  information  supplied 
by  the  individual  for  purposes  of  issuing 
the  certificate  was  incorrect  or  false. 

Furthermore,  the  amendments  made 
by  the  Economic  Recovery  Tax  Act  have 
the  effect  of  making  retroactive 
certifications  invalid  unless  the 
employer  has  requested  in  writing  a 
certification  before  the  employee  began 
work.  Therefore,  an  individual  will  not 
be  treated  as  a  member  of  a  targeted 
group  unless,  before  the  day  the 
individual  begins  work  for  the  employer, 
the  employer  receives  a  certification 
from  the  designated  local  agency  or 
school,  or  has  requested  in  writing  a 
certification.  However,  the  Tax  Equify 
and  Fiscal  Responsibility  Act  of  1982 
amended  this  rule  with  respect  to 
individuals  who  begin  work  for  the 
employer  after  May  11, 1982,  so  that 
certifications  will  be  valid  if  requested 
or  received  on  or  before  the  day  the 
individual  begins  work  for  the  employer. 
Transitional  rules  apply  with  respect  to 
certain  employees.  In  addition,  the  Tax 
Reform  Act  of  1984  amended  the  timely 
certification  rules  to  extend  the  deadline 
for  requesting  a  certification  to  5  days 
after  the  individual  begins  work  for  the 
employer  if  the  individual  has  received 
a  "voucher"  [i.e.,  a  preliminary 
determination  of  targeted  group 


eligibilify)  on  or  before  the  day  the 
individual  begins  woric  for  the  employer. 

Public  Comments  and  Oianges  Made  in 
Response  to  Public  Conunents 

Several  commentators  objected  to  two 
aspects  of  the  proposed  regulations 
relating  to  the  targeted  group  "youths 
participating  in  qualified  cooperative 
education  programs."  First  they 
objected  to  the  rule  in  1 1.51-l(c)(2)(iii) 
of  the  proposed  regulations  w^ch 
provided  that  the  requirement  in  section 
51(d)(8)(B)  diat  both  Uie  education  and 
the  work  experience  contribute  to  the 
student's  education  and  employability  is 
not  met  unless  the  employment  is 
related  to  the  occupation  for  which  the 
student  is  in  training.  The  Treasury 
Department  has  carefully  considered  the 
pubhc  comment  on  this  issue,  but 
continues  to  believe  that  the  proposed 
rule  is  correct  Therefore,  no  substantive 
change  is  made. 

Commentators  also  objected  to  the 
conclusion  in  example  (9)  of  the 
proposed  regulations  that  a  student  who 
worked  for  an  employer  during  the 
summer  vacation  did  not  meet  the 
"activify  pursuing"  requirement  in 
section  51(d)(8)(A)(iii)  during  the 
summer  since  the  cooperative  education 
program  that  die  student  was  enrolled  in 
did  not  continue  during  the  summer.  The 
final  regulations  clarify  that  this  is  the 
case  only  if  the  qualified  cooperative 
education  program  of  the  school  is  not 
continued  by  die  school  during  the 
summer  vacation.  Whether  the  program 
continues  during  the  summer  is 
determined  by  reference  to  the  written 
agreement  between  the  employer  and 
the  school.  If  the  school  does  continue 
the  program  throughout  the  summer,  the 
student  will  be  considered  to  be  actively 
pursuing  the  program  regardless  of  , 
whether  the  student  attends  classes 
during  the  summer. 

General  Assistance  Recipient 

The  regulations  also  clarify,  in 
response  to  public  comment  that  in 
order  to  be  considered  a  general 
assistance  recipient  (within  the  meaning 
of  section  51(d](6}]  it  is  not  necessary 
that  the  individual  be  the  individual  to 
whom  the  assistance  check  is  issued.  It 
is  sufficient  that  the  individual  be  a 
member  of  the  same  assistance  unit 
(within  the  meaning  of  45  CFR 
205.40(a)(1))  as  the  person  receiving  the 
assistance. 

Several  other  comments  in  the  nature 
of  legislative  suggestions  were  made  by 
certain  commentators.  Although 
considered,  changes  were  not  made 
since  these  comments  did  not  pertain  to 
the  regulations. 


Ragulatocy  Flexibilify  Act  and  Executive 
Older  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required.  The  Internal  Revenue  Service 
has  concluded  that  the  final  regulations 
herein  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  final 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibilify  Act 
(5  U.S.C  chapter  6). 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  submitted  to  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB. 

Drafting  Infonnation 

The  principal  author  of  these  final 
regulations  is  John  G.  Schmalz  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  sfyle. 

List  of  Subjects 

26  CFR  1.0-1  through  1.56-8 

Income  taxes.  Tax  liabilify,  Tax  rates. 
Credits. 

26  CFR  Part  5 

Income  taxes.  Revenue  Act  of  1978. 

26  CFR  Part  5h 

Income  taxes,  reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1,  Part  5, 
Part  5h,  and  Part  602  are  amended  as 
follows: 

Income  Tax  Regulations 

PART  1— [AMENDED] 

Paragraph  1.  The  authorify  for  Part  1 
continues  to  read  in  part: 
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AaAatUy:  M  USXl  7806.  *    *    *  Swtioa 
1^1-1  (g)  also  issued  under  2S  VSjC  Sl^J); 
i  1  J81(c)(28)-1  also  issued  under  2S  U^C 
381(c)(26). 

Par.  2.  Tliere  is  inserted  immediately 
after  |  iJSOB-l  the  foBowing  new  1 1^1- 
1  to  read  as  folknvs: 

(a)  Detenninatioa  of  amount — (1) 
General  rule.  Except  eM  provided  in 
paragraph  (aM2)  dt  this  section,  the 
amount  of  the  targeted  |obs  oedit  lor 
purposes  of  sectioo  38  (fbmeriy 
designated  section  44B)  for  the  taxable 
year  eqnals  50  percent  of  the  qualified 
first-year  wages  (minus  any  qualified 
first-year  wages  paid  to  individuals 
while  such  individuais  are  qnalified 
summer  youth  employees)  ji^us  25 
percent  of  the  qualifiad  second-year 
wages. 

(2)  Special  rule  for  employment  of 
qualified  Miaamer  youth  employee.  In 
the  case  of  an  employer  who  pays  or 
incurs  qualified  wages  after  April  30, 
1983,  to  a  qualified  summer  youth 
employee  beginning  work  for  the 
employer  after  such  date,  the  amount  of 
the  targeted  jobs  credit  for  the  taxable 
year  is  equal  to  the  amount  determined 
under  paragraph  (aXl  j  of  this  section 
plus  an  amount  equal  to  85  percent  of 
the  first  $3,000  of  qualified  wages  paid 
to  each  qualified  summer  youti^ 
employee  during  the  taxable  year.  Such 
wages  must  be  attributable  to  services 
tendered  by  the  qualified  sununer  youth 
employee  during  any  90-day  period 
begiiming  on  or  after  May  1  and  ending 
on  or  before  September  15. 

(3]  Limitation.  See  section  38(c]  for 
rules  limiting  the  amomit  of  the  credit  to 
a  percentage  of  the  amount  of  the 
taxpayer's  net  tax  liability. 

(b)  Definitions — (1)  Qualified  wages. 
The  term  "qualified  wages"  means 
wages  (as  defined  in  paragraph  (b](4}) 
paid  or  incurred  by  the  employer  during 
the  taxable  year  to  individuals  who  are 
members  of  a  targeted  group  (within  the 
meaning  of  section  51{d]). 

(2)  Qualified  first-year  wages — (i) 
General  rule.  Except  in  the  case  of 
qualified  summer  youth  employees,  the 
term  "qualified  first-year  wages"  means 
the  first  $6,000  of  wages  (as  defined  in 
paragraph  (bK4)  of  this  sectioo] 
attributable  to  service  rendered  by  a 
member  of  a  tai^geted  group  during  the  1- 
year  period  beginning  writh  die  day  the 
individual  first  begins  woii  for  the 
employer.  In  the  case  of  a  vocational 
rehabilitation  referral  (as  defined  in 
section  51(d)(2))  who  begins  work  for 
the  employer  before  )iily  19, 1964,  the 
one-year  period  begins  with  the  day  the 
individaal  begins  Work  for  the  employer 
on  or  after  the  beginning  of  such 


individnal's  refaabilitatkm  plan. 
However,  with  die  exception  of 
vocational  rehabilitabon  referrals  for 
whom  die  employer  claimed  a  credit 
under  section  44B  (as  in  effect  prior  to 
enactment  of  the  Revenue  Act  of  1978) 
for  a  taxable  year  beginaing  before 
January  1, 1879,  members  (rf  a  targeted 
group  who  are  first  hired  altar 
September  2B,  1978,  and  brime  January 
1, 1979.  wiU  be  treated  as  if  they  first 
began  woric  for  the  emplojrer  on  January 
1, 1979.  The  date  on  wrfaich  the  wages  are 
paid  is  not  determinative  of  whether  the 
wages  are  first-year  wages;  rather,  the 
wages  must  be  attributed  to  the  period 
during  which  the  work  was  p<|rformed 
See  paragraph  (f)(1)  of  this  section  for 
an  additional  limitation  on  the  tenn 
"qualified  first-year  wages".  (See 
examples  (1).  (2).  (3).  (4).  (5),  and  (6)  in 
paragraph  0)  of  this  section  for 
examples  illustrating  the  application  of 
the  rules  in  this  paragraph  (bK2)). 

(ii)  Special  rule  for  qualified  summer 
youth  emphyeea.  In  the  case  of  a 
qualified  siunmer  youth  employee, 
qualified  first-year  wages  for  purposes 
of  the  85  percent  o^dit  referred  to  in 
paragraph  (a)(2]  of  this  section  include 
only  wages  attributable  to  services 
rendered  by  a  qualified  summer  youth 
employee  during  any  90-day  period 
beginnii)g  on  or  after  May  1  and  ending 
on  or  before  September  15.  If  the 
individual  is  retained  by  the  employer 
after  the  90-day  period  and  recertified  as 
a  member  of  another  targeted  group,  the 
term  "qualified  first-year  wages"  for 
purposes  of  the  SO  percent  credit 
described  by  section  51(a)(l]  has  the 
meaning  assigned  that  term  in 
paragraph  {b)(2)(i)  of  this  section  except 
that  the  $6,000  limitation  for  qualified 
first-year  wages  shall  be  reduced  by 
wages  up  to.  but  not  more  than.  $3,000 
attributable  to  services  rendered  during 
the  90-day  period. 

(3)  Qualified  second-year  wages.  The 
term  "qualified  second-year  wages" 
means  the  first  $6,000  of  wages 
attributable  to  services  rendered  by  a 
member  of  a  targeted  group,  other  than  a 
qualified  summer  jrouth  employee, 
during  the  1-year  period  beginning  on 
the  day  after  the  last  day  of  the  period 
for  qualified  first-year  wages.  The  date 
on  whidi  die  wages  are  paid  is  not 
determinative  of  wfaedier  die  wages  are 
second-year  wages;  rather,  die  wages 
must  be  attributed  to  the  period  during 
which  die  work  was  performed. 

(4)  Wages — (i)  General  rule.  Except  as 
otherwise  provided  in  paragraph  (b)(4) 
(ii)  and  (iii)  of  this  secticxi,  the  term 
"wages"  shall  only  include  amounts 
paid  or  incurred  after  December  31, 
1978,  for  taxable  years  ending  after 
December  31, 197&  For  purposes  of  this 


sectioQ,  the  term  'Vages"  has  the 
meaning  assigned  such  term  by  secti<Mi 
3308(b)  (detanaiaed  widioot  regard  to  . 
any  dollar  hmitatioa  contateed  in  such  < 
subsection). 

(ii)  Special  nilea.  In  the  case  of 
agricultoFal  labor  or  railway  labor,  die 
term  "wages"  means  wfiemployent 
insurance  wages  within  the  meaning  of 
subparagraph  (A)  or  (B)  of  sedian 
51(h)(1).  The  term  "wagea"sliall  not 
include  any  amoonts  paid  or  incarred  by 
an  employer  for  any  pay  period  to  any 
individual  for  whom  the  employer 
receives  federally  funded  payments  for 
on-the-job  training  for  such  individual 
for  such  pay  period.  (See  example  (7)  In 
paragraph  (j)  of  this  section.)  I^e 
amount  of  wages  which  wotdd 
otherwise  be  qualified  wages  under  this 
section  with  respect  to  an  individual  lor 
a  taxable  year  shall  be  reduced  by  an 
amount  equal  to  the  amount  of 
payments  made  to  the  employer 
(however  utilized  by  such  employer) 
with  respect  to  such  individufd  for  such 
taxable  year  under  a  program 
established  under  section  414  of  the 
Social  Security  Act  In  addition,  the  term 
'Vages"  shall  not  include  any  amount 
paid  or  incurred  by  the  employer  in  a 
taxable  year  bediming  before  January  1. 
1982,  to  an  indSvidual  with  respect  to 
whom  the  enqiloyer  claims  a  credit 
under  section  40  (relating  to  expenses  of 
work  hicenthre  programs).  For  youths 
participating  in  a  qualified  cooperative 
education  program: 

(A)  Section  3308(cKlOMC)  (relating  to 
the  definition  of  emj^ojrment  for  certain 
students)  does  not  apply  in  determining 
wages  under  this  section;  and 

(B)  The  term  *  Vages"  shall  faidode 
only  those  amounts  paid  or  incurred  by 
the  employer  that  are  attributable  to 
services  rendered  by  die  individual 
while  he  or  she  meets  the  conditions 
specified  in  section  51(dK8KA).  For 
purposes  of  the  preceding  sentence,  an 
employee  who  met  the  requirement  in 
section  Sl(d)(8)(A){iv).  dealing  with 
economically  disadvantaged  status, 
when  hired,  shaD  be  deemed  to 
continuously  meet  the  requirement  in 
section  51(d)(8)(A)(iv)  during  flie  time 
the  employee  is  in  the  cooperative 
education  program.  See  also  paragraph 
(e)  of  this  section  for  rules  relating  to  the 
exclusion  of  wages  paid  to  certain 
individuals. 

(iii)  Termination.  The  term  "wages" 
shall  not  include  any  amount  paid  or 
incurred  to  an  individual  who  begins 
work  for  the  em{doyer  after  December 
31, 1085. 

(5)  Special  rule  for  eligible  work 
incentive  employees.  In  the  case  of  an 
eligible  wmk  incentive  employee  (as 
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defined  in  i  1.51-l(c)(4)),  this  paragraph 
(b)  shall  be  applied  for  taxable  years 
beginning  after  December  31, 1981,  as  if 
sudi  employee  had  been  a  member  of  a 
targeted  group  for  taxable  years 
beginning  before  January  1, 1982.  (See 
example  (8)  in  paragraph  (j)  of  this 
section.) 

(c)  Members  of  targeted  groups — (1) 
In  general  An  individual  is  a  member  of 
a  targeted  group  if  the  individual  is 
certified  as  (i)  a  vocational 
rehabilitation  referral,  (ii)  an 
economically  disadvantaged  youth,  (iii) 
an  economically  disadvantaged 
Vietnam-era  veteran,  (iv)  an  SSI 
recipient,  (v)  a  general  assistance 
recipient  (vi)  a  youth  participating  in  a 
cooperative  education  program,  (vii)  an 
economically  disadvantaged  ex-convict, 
(viii]  an  eligible  woric  incentive, 
employee,  (ix)  a  qualified  summer  youth 
employee,  or  (x)  an  involuntarily 
terminated  CETA  employee.  Except  as 
provided  below,  see  section  51(d)  of  this 
section  for  a  definition  of  these  groups. 
See  paragraph  (d)  of  this  section  for 
rules  concerning  the  certification  of 
individuals  as  members  of  one  of  these 
targeted  groups. 

(2)  Youths  participating  in  a  qualified 
cooperative  education  Program- — (i) 
Student  requirements.  For  an  individual 
to  qualify  as  a  youth  participating  in  a 
qualified  cooperative  education 
program,  the  individual  must  meet  each 
of  the  following  conditions  (A)  through 
(D)- 

(A)  The  youth  must  have  attained  the 
age  of  16  but  not  20.  (An  individual 
reaching  19  will  be  treated  as  a  youth 
participating  in  a  qualified  cooperative 
education  program  only  for  wages  paid 
or  incurred  afier  November  26, 1979.) 

(B)  The  youth  must  not  have 
graduated  from  a  high  school  or 
vocational  school. 

(C)  The  youth  must  be  enrolled  in  and 
actively  pursuing  a  qualified  cooperative 
education  program  (as  defined  in 
paragraph  (c)(2}(iii]  of  this  section). 

(D)  With  respect  to  wages  paid  or 
incurred  after  December  31, 1981.  the 
youth  must  be  a  member  of  an 
economically  disadvantaged  family 
when  initially  hired. 

(ii)  Economically  disadvantaged 
family.  See  section  51(d)(ll)  for  the 
rules  relating  to  the  determination  of 
whether  an  individual  is  a  member  of  an 
economically  disadvantaged  family. 

(iii)  Qualified  cooperative  education 
program.  The  term  "qualified 
cooperative  education  program"  means 
a  program  of  vocational  education  for 
individuals  who  (through  written 
cooperative  arrangements  between  a 
qualified  school  and  one  or  more 
employers)  receive  instruction 


(including  required  academic 
instruction)  by  alternation  of  study  in 
school  with  a  |ob  in  any  occupational 
field  (but  only  if  these  two  experiences 
are  planned  by  the  school  and  employer 
so  that  each  contributes  to  the  student's 
education  and  employabiUty).  See 
section  51(d)(8)(C)  for  the  definition  of  a 
"qualified  school"  For  purposes  of  this 
paragraph,  the  term  "program  of 
vocational  education"  means  an 
organized  educational  program  which  is 
directly  related  to  the  preparation  of 
individuals  for  employment,  or  for 
additional  prep«uation  for  a  career 
requiring  other  than  a  baccalaureate  or 
advanced  degree.  An  "organized 
educational  program"  means  only 
instruction  related  to  the  occupation  or 
occupations  for  which  the  students  are 
in  training  or  instruction  necessary  for 
students  to  benefit  from  such  training. 
The  student's  employment  contributes  to 
his  or  her  education  and  employability 
only  if  it  is  related  to  the  occupation,  or 
a  cluster  of  closely  related  occupations, 
for  which  the  student  is  in  training  in 
school  However,  the  student's 
employment  need  not  be  directly  related 
to  or  in  the  same  technical  field  as  the 
training  the  student  receives  in  school 
For  example,  a  student  studying 
carpentry  does  not  have  to  work  as  a 
carpenter  for  the  program  to  constitute  a 
"qualified  cooperative  education 
program."  The  program  will  qualify  if. 
for  example,  the  student  works  at  a 
hardware  store  because  the  student's 
work  would  familiarize  the  student  with 
the  materials  and  tools  used  by 
carpenters.  The  program  would  not 
qualify,  however,  if  the  student  works  at 
a  restaurcmt  and  generally  performs 
tasks  in  such  employment  not  related  to 
carpentry. 

(iv)  Actively  pursuing.  For  purposes  of 
this  paragraph  (c)(2),  a  youth  will  not  be 
considered  to  be  "actively  pursuing"  a 
school's  qualified  cooperative  education 
program  (within  the  meaning  of 
paragraph  (c)(2)(iii)  of  this  section) 
during  summer  vacation  unless  that 
school  program  continues  during  the 
summer  vacation.  Whether  the  school 
program  continues  during  the  summer 
vacation  will  be  determined  by 
examining  the  written  agreement 
between  the  school  and  the  employer. 
Thus,  if  a  written  agreement  specifically 
covers  the  summer  vacation  period  and 
provides  for  a  significant  degree  of 
involvement  by  school  personnel  to 
provide  supervision  for  the  students  in 
the  program  during  that  period,  the 
school  program  will  be  considered  to 
continue  during  the  summer,  regardless 
of  whether  classes  are  held  during  the 
vacatipn  period. 


(3)  General  assistance  recipients.  In 
order  for  an  individual  to  qualify  as  a 
general  assistance  recipient  the 
individual,  or  another  member  of  the 
assistance  unit  (within  the  meaning  of 
45  CFR  205.40(a)(l])  that  the  individual 
is  a  member  ot  must  receive  assistance 
for  a  period  of  not  less  than  30  days 
ending  within  the  preemployment  period 
(as  defined  in  section  51(d)(13))  from  a 
qualified  general  assistance  program.  A 
qualified  general  assistance  program  is 
a  program  of  a  State  or  a  political 
sudlvision  of  a  State  that  the  Secretary 
(after  consultation  with  the  Secretary  of 
Health  and  Human  Services)  has 
designated  as  providing  general 
assistance  (or  similar  assistance)  which 
is  based  on  need  and  consists  of  money 
payments  or  voucher  or  scrip.  For 
purposes  of  the  preceding  sentences,  a 
program  qualifying  as  a  general 
assistance  program  by  reason  of  non- 
cash assistance  [i.e.,  voucher  or  scrip) 
shall  be  so  treated  only  with  respect  to 
amounts  paid  or  incurred  after  July  1, 
1982.  to  individuals  beginning  work  for 
the  employer  after  such  date.  For 
purposes  of  this  subparagraph,  the  term 
"money"  means  cash  or  an  instrument 
convertible  into  cash  {e-g.,  a  dieck). 

(4)  Eligible  work  incentive  employees. 
An  eligible  woik  incentive  employee 
means  an  individual  who  has  been 
certified  by  the  designated  local  agency 
(as  defined  in  paragraph  (d)(lO)  of  this 
section)  as — 

(i)  Being  eligible  for  financial 
assistance  under  part  A  of  title  IV  of  the 
Social  Securify  Act  and  as  having 
continuously  received  such  financial 
assistance  during  the  90-day  period 
which  immediately  precedes  the  date  on 
which  such  individual  is  hired  by  the 
employer,  or 

(ii)  Having  been  placed  in 
employment  under  a  work  incentive 
program  established  under  section 
432(b)(1)  or  445  of  the  Social  Securify 
Act 

The  provisions  of  this  paragraph  (c)(4) 
are  efiective  with  respect  to  taxable 
years  of  the  employer  beginning  after 
December  31. 1981.  (See  paragraph  (b)(5) 
of  this  section  for  a  special  ride  relating 
to  eligible  work  incentive  employees.) 

(5)  Involuntarily  terminated  CETA 
employees — (i)  In  general  An 
Involuntarily  terminated  CETA 
employee  is  an  individual  who  first 
began  work  for  an  employer  after 
August  13. 1981.  in  taxable  years  of  the 
employer  ending  after  August  13, 1961. 
and  is  certified  by  the  designated  local 
agency  (as  defined  in  paragraph  (d)(10) 
of  this  section)  as  having  been 
involuntarily  terminated  after  December 
31, 1980,  bom  employment  financed  in 
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whole,  or  in  part,  under  a  program  under 
part  O  of  title  II  or  title  VI  of  the 
Comprehensive  Employment  and 
Training  Act 

(ii)  Termination.  Section  51(d)(10)  and 
this  paragraph  (cK5)  shall  not  apply  to 
any  individual  who  begins  work  for  the 
employer  after  December  31. 1062. 

(d)  Certification — (1)  General  ru!e. 
Except  aa  otherwise  provided  bi  this 
paragraph,  an  individual  shaO  not  be 
treated  as  a  member  of  a  targeted  group 
unless,  on  or  befcwe  the  day  on  which 
such  individual  begins  woric  for  the 
employer,  the  emptoyer  has  received,  or 
has  requested  in  writing,  a  certificati<m 
that  the  individoal  is  a  member  of  a 
targeted  group  from  the  designated  local 
agency  (as  defined  in  paragraph  (d](10) 
of  this  section).  In  adtUtioa.  thie 
employer  most  receive  a  certification 
before  the  targeted  lobs  credit  can  be 
claimed,  (iowever,  with  respect  1o 
individuals  who  began  work  for  the 
employer  on  or  before  May  11, 1982,  the 
certification  will  be  timely  only  if 
requested  or  received  before  the  day  the 
individual  began  work  for  the  employer. 
In  the  case  of  a  request  in  writing  mailed 
via  the  United  States  Postal  Service,  the 
request  shall  be  deemed  to  be  made  on 
the  date  of  the  postmark  stamped  on  the 
cover  in  which  such  request  was  mailed 
to  the  designated  local  agency  provided 
the  request  is  mailed  in  accordance  with 
the  mailing  requirements  in  %  301.7502- 
1(c)  and  delivered  in  accordance  with 
the  delivery  requirements  in  S  301.7502- 
1(d).  In  the  case  of  a  deadline  that  but 
for  this  sentence  would  fall  on  a 
Saturday,  Sunday,  or  a  legal  hoUday,  the 
deadline  for  making  a  timely  request  in 
writing  for  a  certification  or  receiving  a 
timely  certification  shall  be  the  next 
succeeding  day  which  is  not  a  Saturday, 
Sunday,  or  legal  holiday.  (See  section 
7503  for  the  definition  of  "legal 
holiday."}  See  paragraph  (d)(2)  of  this 
section  for  transitional  rules  applicable 
to  certain  employees  who  began  work 
for  the  employer  before  September  28, 
1981.  See  paragraph  (d)(3)  of  this  section 
for  special  rules  applicable  to 
cooperative  education  students  and 
paragraph  (d)(4]  of  this  section  for 
special  rules  applicable  to  eligible  work 
incentive  employees. 

(2)  Timeliness  of  certification  in  the 
case  of  an  individual  to  whom  a  written 
preliminary  eligibility  determination 
has  been  issued.  If  on  or  before  the  day 
on  which  an  individual  begins  work  for 
the  employer,  such  individual  has 
received  bom  a  designated  local  agency 
(or  other  agency  or  organization 
designated  pursuant  to  a  written 
agreement  with  such  designated  local 
agency)  a  written  preliminary 


determination  that  such  individual  is  a 
member  of  a  targeted  group,  then  such 
individual  may  be  treated  as  a  member 
of  a  taiyeted  group  if  rai  or  before  the 
fifth  day  after  tbe  day  such  individual 
begins  work  for  the  employer  such 
employer  receives,  or  requests  in 
writing,  from  the  designated  local 
agency  a  certification  that  such 
individual  is  a  member  of  a  targeted 
group.  This  paragraph  (d)(2)  only  appties 
to  individuals  who  begin  work  for  the 
employer  after  July  18, 1984. 

(3)  Transitional  rules  for  certain 
employees  who  began  work  for  the 
employer  on  or  before  September  26, 
1981.  In  the  case  of  an  individual,  other 
than  a  cooperative  education  student 
who  began  work  for  the  employer  before 
June  29, 1981,  the  employer  must  either 
receive,  or  request  in  writing,  a 
certification  before  July  23, 1981.  In  the 
case  of  an  individual,  other  than  a 
cooperative  education  student  who 
began  work  for  the  employer  after  June 
28, 1981,  and  on  or  before  September  28, 
1981,  the  employer  must  either  receive, 
or  request  in  writing,  a  certification 
before  September  26, 1981. 

(4)  Cooperative  education  students.  In 
the  case  of  cooperative  education 
students,  the  school  administering  the 
cooperative  education  program  must 
issue  the  certification.  Form  6199  is 
provided  for  this  purpose.  If  the  student 
beg^s  woric  for  the  employer  after 
September  28, 1981,  see  the  general  rule 
in  9  1.51-l{d)(l}  for  the  date  when  this 
certification  must  be  received  or 
requested.  If  the  student  begins  woric  for 
the  employer  on  or  before  September  26, 
1981,  the  employer  must  receive  the 
certification  or  request  it  in  writing 
before  September  26, 1981.  In  order  for 
an  employer  to  claim  a  credit  on  wages 
paid  or  incurred  to  a  cooperative 
education  student  after  December  31. 
1981,  the  employer  must  receive  or 
request  in  writing  a  determination  that 
the  student  is  a  member  of  an 
economically  disadvantaged  family.  A 
request  for  economic  eligibility 
detennination  for  a  cooperative 
education  student  must  be  made  in 
writing  by  the  employer  to  the 
participating  school.  If  the  student 
begins  woric  for  tbe  employer  on  or 
before  September  26. 1981,  the  employer 
must  receive  or  request  in  writing  such 
determination  before  September  26, 
1981.  However,  a  request  in  writing  on 
or  after  August  13, 1981.  to  a 
participating  school  for  certificaticm  will 
be  deemed  to  include  a  request  for  an 
economic  eligibility  determination.  In 
addition,  any  certificiation  issued  by  a 
school  after  August  13, 1981.  will  be 
deemed  to  be  issued  in  response  to  a 


request  for  cettific:ation  which  includes 
a  request  for  an  eccmomic  eligibility 
detennination.  The  rule  hi  the  preceding 
sentence  does  not  eliminate  the 
requirement  that  tbe  employer  receive  a 
certification  that  indodes  an  economic 
eligibility  detennination  in  order  to 
claim  a  credit  for  wages  paid  or  incurred 
after  December  31, 1981.  If  a 
certification  issoed  by  a  sdiool  after 
August  13, 1904,  does  not  contain  an 
economic  eligibility  determination  and 
the  employer  wishes  to  (Jaim  a  credit  for 
wages  paid  or  incurred  after  December 
31, 1981,  the  employer  must  receive  a 
(X>mpleted  certification  before  the  date 
on  which  the  credit  is  claimed. 

(5)  Eligible  work  incentive  employees. 
In  the  case  of  eligible  work  incentive 
employees,  the  employer  must  either 
receive,  or  request  in  writing,  a 
certificaticm  within  the  time 
requirements  of  paragraph  (d)  (1),  (2),  or 
(3)  of  this  secticm.  whichever  is 
applicable.  Before  October  12. 1981  (the 
date  the  Ecx)nomic  Recovery  Tax  Act  of 
1981  codified  the  State  employment 
security  agency  as  the  designated  local 
agency  for  certifying  targeted  groups),  a 
certificate  may  be  received  or  requested 
in  writing  from  either  the  designated 
local  agency  (as  defined  in  paragraph 
(d)(10)  of  this  section]  or  the  office  or 
agency  that  property  issued 
c:ertifications  under  former  section 
50B(h)(l)  (relating  to  the  work  inc:entive 
creclit). 

(6)  Certifications  that  are  not  timely. 
Any  certification  that  is  not  timely 
received  or  requested  by  the  employer 
in  accordance  with  the  rules  of  this 
paragraph  will  be  treated  as  invalicL 
Thus,  the  employer  will  not  be  allowed 
to  claim  a  credit  under  section  51  with 
respect  to  any  wages  paid  or  incurred  to 
an  employee  whose  certification  or 
request  for  certification  is  not  timely.  A 
timely  request  for  certification  does  not 
eliminate  the  need  for  the  employer  to 
receive  a  certific:ation  before  claiming 
the  credit  In  the  case  of  a  request  for 
certification  that  was  denied, 
resubmitted,  and  then  approved,  the 
timeliness  of  the  request  shall  be 
determined  by  the  timeliness  of  the  first 
request. 

(7)  Incorrect  certification — (i)  In 
general.  Except  as  otherwise  provided  in 
paragraph  (d)(7)(ii)  of  this  secticm,  if  an 
individual  has  been  c:ertified  as  a 
member  of  a  targeted  group,  and  such 
certification  is  based  on  false 
information  provided  by  such  individual, 
the  certificaticm  shall  be  revoked  and 
wages  paid  by  the  employer  after  the 
date  on  whic^h  notice  of  revocation  is 
received  by  the  employer  shall  not  be 
treated  as  qualified  wages.  For  purposes 
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of  this  paragraph,  a  certification  will  be 
revoked  only  if  the  iadivklaal  would  not 
have  been  certified  had  correct 
information  been  provided  to  the  issun' 
of  the  certification.  Tbos.  false 
information  diat  is  not  material  to  an 
individual's  eligibility  as  a  member  of  a 
targeted  group  will  not  invalidate  an 
otherwise  valid  certification. 

(ii)  Emphyar'a  kaowhdge  that  the 
certification  was  incorrect  In  the  case 
of  an  employer  who  knew,  or  had 
reason  to  know,  at  the  time  of 
certiHcation  that  the  information 
provided  to  the  designated  local  agency 
was  false,  none  of  the  wages  paid  by 
such  employer  to  an  individual  to  uliom 
an  incorrect  certification  has  been 
issued  will  be  qualified  wages. 

(8)  Certifications  issued  to  certain 
rehires.  This  paragraph  (d)(e)  applies  in 
the  case  of  an  employee  who  first  began 
work  for  the  employer  before  August  13, 
1981,  and  was  dismissed  and  rehired  by 
the  employer.  A  certification  received  or 
requested  by  an  employer  with  respect 
to  such  an  employee  will  be  considered 
timely  only  if  th«e  was  a  valid  business 
reason,  tuuvlated  to  the  availability  of 
the  credit  for  the  dismissal  and  rehire 
and  if  die  employer  did  not  dismiss  and 
then  rehire  die  employee  in  order  to 
meet  the  timing  requirement  with 
respect  to  certification.  An  individual 
who  is  dismissed  and  then  rehired  for 
the  purpose  described  in  the  preceding 
sentence  will  be  considered  for  purposes 
of  sectioa  51(d)(16)  and  this  paragraph 
to  have  been  continuously  employed  by 
the  employer  during  the  time  between 
the  dismissal  and  the  rehire.  Whether 
the  employer  was  motivated  by  reason 
of  the  certification  rules  in  section 
51(d)(16)  and  this  paragraph  to  dismiss 
and  then  rehire  an  employee  is  a 
question  of  fact  to  be  determined  from 
all  the  circumstances  surrounding  the 
dismissal  and  rehire.  (See  paragraph 
(e)(2)  of  this  section  f^  a  separate  rule 
disallowing  the  credit  in  the  case  of 
nonqualifying  rehires.) 

(9)  Individuals  who  continue  to  be 
employed  by  the  same  employer  but  as 
a  member  of  another  targeted  group. 
This  paragraph  (d)(9)  applies  in  the  case 
of  an  employee  who  continues  to  be 
employed  by  the  same  employer  but  no 
longer  qualifies  as  a  member  of  the 
targeted  group  for  which  such  employee 
was  first  certified  [e.g.,  the  employee 
was  orginally  certified  as  a  qualified 
siunmer  youth  employee  with  respect  to 
a  ninety-day  period  between  May  1  and 
September  15.  but  such  ninety-day 
period  has  ended).  In  such  case,  the 
employer  may  request  a  certification 
that  the  employee  is  a  member  of 
another  targeted  group,  and  if  any 


wages  paid  to  such  indi>^ual  are 
qualified  first-year  wages  or  qualified 
second-year  wages,  the  employer  may 
be  entitliBd  to  a  targeted  johi  oedit  with 
respect  to  such  wages.  Ilie  second 
certification  will  not  be  invalid  merely 
because  it  was  requested  or  received 
after  the  individual  began  woric  Cor  the 
employer  only  the  first  certificatioa  (for 
example,  die  certification  %vith  respect 
to  an  individual  hired  first  as  a  qualified 
summer  youth  empk>yee)  must  meet  the 
requirement  of  section  51(d)(ie)  that  a 
certification  must  be  requested  or 
received  by  an  employer  on  or  before 
the  day  on  t^^ch  the  individual  begins 
woik  for  the  employer.  In  the  case  of  a 
former  qualified  summer  youth 
employee  or  a  youth  participating  in  a 
qualified  cooperative  education  program 
who  is  recertified  as  an  economically 
disadvantaged  youth,  the  term  "hiring 
date"  in  section  51(d)(3](B]  does  not 
mean  the  day  the  individual  is  hired  by 
the  employer  but  means  the  day  the 
individual  is  certified  as  a  member  of 
the  new  targeted  group.  Accardingly,  the 
age  requirement  of  section  51(dK3KB) 
shall  be  applied  as  of  the  day  the 
individual  is  certified  as  a  member  of 
the  second  targeted  group,  in  addition, 
see  section  Sl(d)(ll)  for  rules  concerning 
the  viability  of  the  original  economic 
eligibility  determination. 

(10)  Certification  where  a  trade  or 
business  has  been  transferred  to  a  new 
employer.  In  the  case  of  a  transfer  of  a 
trade  or  business  in  wfaidi  an  individual 
who  is  a  member  of  a  targeted  group  is 
retained  as  an  employee  in  the  trade  or 
business,  the  certification  obtained  for 
such  employee  by  the  transferor- 
employer  will  ai^ly  with  respect  to  the 
transferee-employer. 

(11)  Designated  local  agency — (i)  In 
general.  For  the  period  before  October 
12, 1981,  the  term  "designated  local 
agency"  means  the  agency  for  any 
locality  designated  jointly  by  die 
Secretary  and  the  Secretary  of  Labor  to 
perform  certifications  of  employees  for 
employers  in  that  locality.  On  or  after 
Octobin- 12, 1981,  the  term  "designated 
local  agency"  means  a  State 
employment  security  agency  established 
in  accordance  with  the  Act  of  Jtme  6, 
1933,  as  amended  (29  U.S.C.  49-49n). 

(ii)  Jurisdiction.  The  designated  local 
agency  is  the  agency  that  has,  pursuant 
to  its  charter,  jurisdiction  over  the 
individual  that  is  sought  to  be  certified. 
Thus,  any  certification  that  is  issued 
with  respect  to  an  individual  who  is  not 
within  the  jurisdiction  of  the  designated 
local  agency  that  issued  the  certification 
will  be  invalid.  Notwithstanding  any 
other  provision  of  this  section,  a  request 
in  writing  for  certification  to  the 


appropriate  desi^ated  local  agency  that 
is  made  before  January  23, 1984,  wiJU  be 
considered  to  be  timely  if  it  is  made 
after  an  otherwise  timely  request  in 
writing  for  certification  was  made  to  a 
desigziated  local  agency  that  does  not 
have  jurisdiction  over  the  individual 
sought  to  be  certified. 

(e)  Certain  ineligible  individuals— (1) 
Related  individuals.  For  purposes  of 
section  51(a),  "qualified  wages"  does 
not  include  any  amounts  paid  or 
incurred  by  a  taxpayer  to  any  of  the 
following  individuals: 

(i)  An  individual  who  is  related 
(within  the  meaning  of  any  of 
paragraphs  (1)  through  (8)  of  section  152 
(a))  to  the  taxpayer 

(ii)  An  individual  who  is  a  dependent 
(within  the  meaning  of  section  152(a)(9)] 
of  the  taxpayer 

(iii)  An  individual  who  is  related 
(within  the  meaning  of  any  of 
paragraphs  (1)  throu^  (8)  of  section 
152(a))  to  a  shareholder  who  owns 
(within  the  meaning  of  section  287(c)) 
more  than  50  percent  in  value  of  the 
outstanding  stock  of  the  taypayer,  if  die 
taxpayer  is  a  corporation; 

(iv)  An  individual  who  is  a  dependent 
(within  the  meaning  of  section  15Z(a)(9)) 
of  a  shareholder  described  in  paragraph 
(e)(l)(iii)  of  this  section; 

(v)  An  individual  who  is  a  grantor, 
beneficiary  or  fiduciary  of  the  taxpayer, 
if  the  taxpayer  is  an  estate  or  trust, 
■  (vi)  An  individual  who  is  a  dependent 
(within  the  meaning  of  section  152(a)(9)) 
of  an  individual  described  in  paragraph 
(e)(l)(v)  of  this  section;  or 

(vii)  An  individual  who  is  related 
(within  the  meaning  of  any  of 
paragraphs  (1)  thronj^  (8)  of  section 
152(a))  to  an  individual  described  in 
paragraph  {e)(l)(v)  erf  this  section. 

(2)  Nonqualifying  rehires.  For 
purposes  of  section  51(a),  "quahfied 
wages"  does  not  include  wages  paid  to 
an  employee  who  had  been  employed 
by  the  employer  prior  to  the  current 
hiring  date  of  the  employee  if  at  any 
time  during  such  prior  employment  the 
employee  was  not  a  member  of  a 
targeted  group.  The  preceding  sentence 
shall  not  apply  to  an  employee  who  was 
previously  timely  certified  as  a  member 
of  a  targeted  group  with  respect  to  the 
same  employer.  An  employee  shall  be 
treated  as  not  having  been  a  membo-  of 
a  targeted  group  if  the  certificaticn 
requirements  of  section  5l(d)(16)  were 
not  met.  (See  example  (8)  in  para^aph 
(j)  of  this  section.) 

(3)  Effective  date.  The  provisions  of 
this  paragraph  (e)  are  effective  with 
respect  to  employees  first  beginning 
woik  for  an  employer  after  August  13, 
1981. 
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(f)  Limitations. — (1)  Limitation  on 
qualified  fint-year  wages.  With  respect 
to  taxable  yean  beginning  before 
January  1. 1882.  the  amount  of  the 
qualified  first-year  wages  which  may  be 
taken  into  account  for  purposes  of  the 
targeted  jol>s  credit  for  any  taxable  year 
shall  not  exceed  30  percent  of  the 
aggregate  unemployment  insurance 
wages  paid  by  the  employer  during  the 
calendar  year  ending  in  such  taxable 
year.  In  the  case  of  a  group  of  trades  or 
businesses  under  common  control  (as 
defined  in  S  1.52-l(b)],  the  qualified 
first-year  wages  cannot  exceed  30 
percent  of  the  aggregate  unemployment 
insurance  wages  paid  to  all  employees 
of  that  group  of  trades  or  businesses 
under  common  control  during  the 
calendar  year  ending  in  such  taxable 
year.  For  this  purpose,  the  term 
"unemployment  insurance  wages"  has 
the  same  meaning  given  to  the  term 
"wages"  as  defined  in  %  1.51-l(b)(4).  In 
this  case  of  agricultural  or  railway  labor, 
see  section  51(h)(l]  for  the  applicable 
definition  of  unemployment  insurance 
wages.  (See  examples  (13]  and  (14]  in 
paragraph  (j]  of  this  section.] 

(2)  Remuneration  must  be  for  trade  or 
business  employment  Remuneration 
paid  by  an  employer  to  an  employee 
during  any  taxable  year  shall  be  taken 
into  account  only  if  more  than  one-half 
of  the  remuneration  paid  by  the 
employer  to  an  employee  is  for  services 
in  a  trade  or  business  of  the  employer. 
This  determination  shall  be  made  by 
each  employer  without  regard  to  section 
52  (a]  or  (b).  Accordingly,  employees  of 
corporations  that  are  members  of  a 
controlled  group  or  employees  of 
partnerships,  proprietorships,  and  other 
trades  or  businesses  (whether  or  not 
incorporated]  which  are  under  common 
control  will  be  treated  as  being 
employed  by  each  separate  employer  for 
this  purpose.  For  this  purpose,  the  term 
"year"  means  the  taxable  year  of  the 
employer.  (See  example  (15)  in 
paragraph  (j)  of  this  section.) 

(g)  Election  not  to  claim  the  targeted 
jobs  credit  The  election  under  section 
51(j)  (as  amended  by  section  474(p)  of 
the  Tax  Reform  Act  of  1984)  not  to  claim 
the  targeted  jobs  credit  is  available  for 
taxable  years  beginning  after  December 
31. 1983,  and  shall  be  made  for  the 
taxable  year  in  which  such  credit  is 
available  by  not  claiming  such  credit  on 
an  original  return  or  amended  return  at 
any  time  before  the  expiration  of  the  3- 
year  period  beginning  on  the  last  date 
prescribed  by  law  for  filing  the  return 
for  the  taxable  year  (determined  without 
regard  to  extensions).  The  election  may 
be  revoked  within  the  3-year  period  by 


filing  an  amended  return  on  which  the 
credit  is  claimed. 

(h)  Treatment  of  successor-employers. 
In  the  case  of  a  successor-employer 
referred  to  in  section  3308(b](l],  the 
determination  of  the  amount  of  credit 
under  this  section  with  respect  to  wages 
paid  by  such  successor-employer  shall 
be  made  in  the  same  manner  as  if  such 
wages  were  paid  by  the  predecessor- 
employer  referred  to  in  such  section. 
Thus,  the  1-year  period  referred  to  in 
S  1.51-l(b)(2](i)  will  be  considered  to 
begin  with  the  day  the  employee  first 
began  wwk  for  the  transferor-employer, 
and  the  amount  of  qualified  first-year 
wages  and  qualified  second-year  wages 
paid  or  incurred  with  respect  to  the 
employee  must  be  reduced  by  the 
amount  of  any  such  wages  paid  or 
incurred  by  the  transferor-employer. 
(See  examples  (10)  and  (11)  in  paragraph 
(j)  of  this  section.)  Also,  see  paragraph 
(d)  (10)  of  this  section  for  rules 
concerning  the  viability  of  the 
employee's  certification. 

(i)  Treatment  of  employees 
performing  services  for  other  persons. 
No  credit  shall  be  determined  under  this 
section  with  respect  to  remuneration 
paid  by  an  employer  to  an  employee  for 
services  performed  by  such  employee 
for  another  person  unless  the  amoimt 
reasonably  expected  to  be  received  by 
the  employer  for  such  services  from 
such  other  person  exceeds  the 
remuneration  paid  by  the  employer  to 
such  employee  for  such  services. 

(j)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the 
following  examples  which,  except  as 
otherwise  stated,  assume  that  the 
limitations  imposed  by  S9  1.51-l(f)(2] 
and  1.53-3  are  inapplicable: 

Example  (1).  Corporation  M  is  a  calendar 
year,  cash  receipts  and  disbursements 
method  taxpayer.  A,  an  economically 
disadvantaged  youth,  first  began  work  for 
Corporation  M  on  October  1, 1978.  Qualified 
first-year  wages  with  respect  to  A  are  wages 
attributable  to  the  period  beginning  on 
January  1, 1979  (since  A  was  first  hired  after 
September  26, 1978,  he  is  treated  as  having 
begun  work  on  January  1, 1979)  and  ending 
on  December  31, 1979.  In  the  1979  taxable 
year.  Corporation  M  pays  A  $5,000  of 
qualified  first-year  wages  attributable  to 
services  performed  in  1979.  Corporation  KTs 
allowable  credit  is  equal  to  $2,500  (50  percent 
of  $5,000). 

Example  (2).  Assume  the  same  facts  as  in 
example  (1).  except  that  in  1980  Corporation 
M  pays  to  A  $100  of  wages  attributable  to 
services  rendered  in  1979.  These  wages  will 
still  be  considered  as  qualified  first-year 
wages,  but  the  credit  may  not  be  claimed 
until  the  1980  taxable  year. 

Example  (3).  Corporation  O  is  a  calendar 
year,  cash  receipts  and  disbursements 
method  taxpayer.  C  a  vocational 
rehabilitation  referral,  first  began  woik  for 


Corporation  O  on  July  1, 1978.  Corporation  O 
claimed  a  credit  under  section  44B  (as  in 
effect  prior  to  enactment  of  the  Revenue  Act 
of  1978)  for  $3,000  of  wages  paid  to  C  in  the 

1978  taxable  year.  Corporation  O  paid  C 
$8,000  for  services  performed  from  January  1. 

1979  to  June  30, 1979.  The  period  during  which 
qualified  first-year  wages  are  determined 
begins  on  July  1, 1978,  and  ends  on  June  30, 
1979.  Amounts  paid  before  January  1, 1979, 
however,  are  not  taken  into  consideration  in 
determining  the  amount  of  qualified  first-year 
wages.  Accordingly,  only  the  wages 
attributable  to  services  performed  from 
January  1, 1979,  through  June  30, 1979,  are 
considered  as  qualified  first-year  wages. 
Corporation  O's  allowable  credit  is  equal  to 
$3,000  (50  percent  of  $8,000). 

Example  (4).  I  first  began  work  for 
Corporation  Q,  a  cash  receipts  and 
disbursements  method  taxpayer,  on  January 
1, 1981,  and  was  not  a  member  of  a  targeted 
group.  On  March  1, 1981. 1  was  convicted  of  a 
felony  and  sentenced  to  prison.  I  quit  working 
for  Corporation  Q,  and  served  the  prison 
sentence.  On  November  1. 1981, 1  again  was 
hired  by  Corporation  Q  and  began  woik  on 
that  date.  On  the  November  1. 1981  hiring 
date,  I  was  an  economically  disadvantaged 
ex-convict  for  whom  Corporation  Q  received 
a  certificate.  Corporation  Q  paid  I  $500  of 
wages  for  services  performed  from  Novemt>er 

1. 1981.  to  December  31. 1981,  and  $8,000  of 
wages  for  services  performed  during  1982. 
The  $500  of  wages  paid  for  services 
performed  from  November  1, 1981,  to 
December  31. 1981.  would  be  qualified  first- 
year  wages  because  these  qualified  wages 
were  paid  for  services  performed  during  the 
1-year  period  begiiming  on  the  date  I  first 
began  work  for  Corpora  tfon  Q  (January  1, 
1981).  The  $6,000  of  wages  paid  for  services 
performed  during  1982  would  be  qualified 
second-year  wages  because  these  qualified 
wages  were  paid  for  services  performed 
during  the  1-year  period  beginning  on  the  day 
after  the  first  1-year  period.  Accordingly, 
Corporation  Q  has  an  allowable  credit  of 
$250  attributable  to  qualified  first-year  wages 
and  $1,500  attributable  to  qualified  second- 
year  wages. 

Example  (5).  Assume  the  same  facts  as  in 
example  (4).  except  that  all  dates  are  1  year 
later.  Thus.  I  first  began  woric  for  Corporation 
Q  on  January  1, 1982,  was  convicted  on 
March  1, 1982,  and  was  rehired  on  November 

1. 1982.  Under  these  facts,  Q  is  not  entitled  to 
take  a  targeted  jobs  credit  with  respect  to  I's 
wages  because  I  is  a  nonqualifying  rehire. 

Example  (6).  J,  an  economically 
disadvantaged  youth,  first  began  woric  for 
Corporation  R,  a  calendar  year  cash  receipts 
and  disbtirsements  method  taxpayer,  on 
December  1, 1979.  On  July  1, 198a  J  was  laid 
off  by  Corporation  R  and  began  work  for 
Corporation  S,  which  is  unrelated  to 
Corporation  R,  on  July  2, 1980.  On  November 
1, 1980,  J  again  began  work  for  Corporation  R 
and  continued  woridng  for  Corporation  R 
until  January  1, 1982.  At  the  time  J  first  began 
woric  for  Corporation  S, )  no  longer  met  the 
qualifications  of  an  economically 
disadvantaged  youth.  Corporation  S  may  not 
claim  a  credit  for  wages  paid  to  J  because ) 
was  not  a  member  of  a  targeted  group  at  the 


time  he  began  work  for  CetfatmOan  & 
Corporation  R,  howsvet,  nay  dum  a  oedlt 
for  wa0e»  {>Bid  to }  boomte  ]  iwes  a  aeaiher 
of  a  targeted  group  wkeB  he  was  hbad  hy 
Coiporation  R.  CoiporatioD  R's  qualified  first- 
year  wages  paid  to  J  are  the  wages  paid  for 
services  performed  by  I  from  December  1, 

1979,  te  July  1, 1988,  and  bom  Norember  1, 

1980,  to  November  10, 1080.  Corparatlon  R's 
qualified  secoad-yaar  wages  paid  to  f  are . 
wages  paid  for  aenrioea  perfarawd  by )  btm 
December  1, 198a  to  November  30^  1861. 
Corpora  tioa  R  may  not  claim  a  credit  for 
wages  paid  for  servioes  perfonoed  by  I  after 
November  30, 1981. 

Example  (7).  fC  a  member  of  a  targeted 
group,  first  began  worfc  for  Cotperation  T  on 
January  1. 197B.  For  the  pay  periods  from 
January  1. 1878,  to  Marok  31. 1978, 
Corponfloa  T  received  todecaUy  fended 
payments  for  on-the-job  teakung  for  K  and 
paid  wages  of  SSUno  to  K.  During  the 
remainder  of  1979  Corporation  T  paid  wages 
of  $7,000  to  K.  Corporation  T  may  claim  a 
credit  on  $6,000  of  qualified  first-year  wages. 
Amounts  paid  f  o  K  by  Corporation  T  dm^rtg 
the  pay  periods  for  w4iich  Corporation  T 
received  federally  fended  payments  for  on- 
the-job  training  for  K  are  not  oonaidered 
wages  for  purposes  of  the  credit  However, 
Corporation  T  may  conaklef  $BjOOO  of  the 
total  SSfXXi  of  wages  paid  after  March  SI, 
1979.  as  qualified  first-year  wages. 

Example  (8).  P  first  began  work  for 
Corporation  X  on  January  1. 1981,  as  an 
individual  who  was  cert^ed  to  be  an  eligible 
employee  for  purposes  of  the  WIN  credit 
provided  in  section  40.  Corporation  X  paid  P 
$6,000  of  wages  during  its  taxable  year 
beginiui\g  on  January  1, 1981,  and  $6,000  of 
wages  during  its  taxable  year  beginning  on 
January  1, 1982.  X  can  daim  a  targeted  jobs 
credit  for  the  wages  paid  in  1982  if  the 
requirements  of  section  51  are  met.  For 
purposes  of  section  51  (a),  Fs  qualified  first- 
year  wages  are  the  wages  paid  from  January 
1, 1981.  \o  December  31, 1981,  and  P's 
qualified  second-year  wages  are  the  wages 
paid  from  January  1, 1982.  to  December  31, 
1982.  Thus,  Corporation  X  is  only  entitled  to 
claim  a  targeted  Job  credit  based  on  Ps 
qualified  second-year  wages. 

Example  (9).  [i]  L,  15  years  of  age,  first 
began  work  for  Corporation  U  on  August  1, 
1979.  On  September  3, 1979,  L  began  her 
junior  year  in  high  school  and  enrolled  in  a 
qualified  cooperative  education  program  that 
was  to  run  for  her  junior  and  senior  years.  On 
October  l,  1979,  when  L  turned  16,  she  met  all 
the  requirements  of  §  l.Sl-l(c)(2Ki]  and 
qualified  as  a  youth  participating  in  a 
qualified  cooperative  education  program. 
Corporation  U  is  entitled  to  claim  a  credit  on 
wages  paid  or  incurred  for  services 
performed  by  L  after  September  30, 1979,  so 
long  as  L  meets  the  requisite  requirements. 
L's  summer  vacation  began  on  Jime  1, 1980. 
Assume  that  the  cooperative  educa^n 
program  L  was  enrolled  in  did  not  continue 
during  the  summer  vacation  {Le^  the  written 
agreement  between  the  employer  and  the 
school  did  not  cover  the  summer  vacation). 
Thus,  during  her  summer  vacation,  L  did  not 
rneet  the  requirement  of  actively  pursuing  a 
qualified  cooperative  education  program. 
Accordingly,  Corporation  U  may  not  claim  a 


credit  oa  wagaa  paid  for  aervices  perfonaed 
by  L  during  L's  summer  vacation.  On 
Septembers,  1880,  L  began  her  seirior  year, 
and  agahi— tail  the  laqaireiants  oft  IJl- 
KcNzm.  ahacentiaaad  to  OMt  these 
requitsBaali  laii  Inae  5.  tan.  when  aha 
graduated  bom  high  aohooL  Aocardii^y, 
Coipotation  Uauy  claim  a  cradU  on  wages 
paid  for  aarvicas  perfotmad  after  September 
1, 1980,  and  bafoie  June  5, 1981. 

(U)  Aaanme  (be  same  facts  as  in  (i),  above, 
except  ^t  all  dates  are  3  years  later.  Under 
these  facts,  U  is  sot  eatiyad  to  claim  a 
taigetod  )ohacnAl  wUhtaapact  toany  of  L's 
wages  bacauaa  L  has  aot  baan  tiaaaiy 
certified  uoifar  sectioB  Sl(dKl8)  aad  1 1.51- 
1(d)(3). 

Example  {10/.  D  began  w(u:k  for  a  drugstore 
owned  by  E  as  a  sole  proprietor  on  Jaauary  1. 
1979,  and  was  certified  as  a  member  of  a 
targeted  group  with  respect  to  E.  On  June  1, 

1979,  E  sc^d  ^  dntgstore  where  D  worked  to 
F,  who  oonttimed  to  operate  the  drugstore 
with  D  as  as  eaqiioyea.  O's^iialifioation  as  a 
member  of  a  targelad  groiv  ie  not  raqnirBd  to 
be  redeterminadin  order  far  F  to  qnalify  for 
the  targeted  jobs  crsifii.  F  will  take  into 
account  the  certification  of  D's  eligibility  that 
was  provided  to  E.  F  will  have  qnalified  first- 
year  wages  ooRSisting  of  4ie  first  $6^000  of 
wages  paid  or  incnnad  to  D  by  E  and  F  fiiom 
January  1, 1978  to  Dacember  31. 1979 
(reduced  by  any  qualified  wages  paid  or 
incurred  by  E  te  D  from  January  1. 1978,  to 
May  31, 1979).  Fs  qualified  second-year 
wages  will  consist  of  the  first  $6,000  of  wages 
paid  or  incurred  to  D  by  F  from  January  1, 

1980.  to  December  31, 198a 

Example  (11).  G  began  work  in  a  tnnrhina 
shop  owned  by  H  as  a  sole  proprietor  on 
January  1, 1979,  and  was  certified  as  a 
member  of  a  targeted  group  with  respect  to 
H.  On  June  1. 1980,  H  transferred  all  the 
assets  of  the  machine  shop  to  newly  formed 
Corporation  P.  Corporation  P  retained  G  as 
an  employee  in  the  madtine  shop.  G's 
qualification  as  a  monber  of  a  targeted  group 
is  not  required  to  be  redetermined  in  order 
for  P  to  qualify  for  the  targeted  jobs  credit.  H 
has  qualified  first-year  wages  in  the  amount 
of  the  first  tbJODO  of  wages  paid  or  incurred  to 
G  by  H  from  January  1, 1979,  to  December  31, 
1979.  Corporation  P  has  qualified  second-year 
wages  in  the  amount  of  the  first  $6,000  of 
wages  paid  or  incurred  to  G  by  H  and 
Corporation  P  from  January  1, 1980,  to 
December  31, 1980  (reduced  by  any  qualified 
second-year  wages  paid  by  H  to  G). 

Example  (12).  W  operates  a  retail  store  as 
a  sole  proprietor.  On  June  1, 1962,  W  hires  S 
after  receiving  a  written  determination  fiom  a 
local  community  organization  that  S  meets 
the  requirements  of  an  economically 
disadvantaged  youth.  W  does  not  request  a 
certification  from  the  State  employment 
security  agency  as  to  S's  eligibility.  W  is  not 
entitied  to  daim  a  credit  with  respect  to 
wages  paid  to  S  because  W  did  not  receive, 
or  request  in  writing,  a  certification  from  the 
State  employment  security  agency  as  to  S's 
eligibility  on  or  before  the  day  on  which  S 
began  work  for  W. 

Example  (13).  Corporation  V  is  a  cash 
receipts  and  disbursements  method  taxpayer 
with  a  July  1  through  June  30  taxable  year.  Is 
the  Uxable  year  ending  June  30, 1980,  the 


aggregate  taemfAoytmaei  insotaaoe  \ 
paid  by  V  were  $150,008.  fa  rataiMJar  yaair 
1979  the  aggregate  unemployment  iiuurance 
wages  paid  by  Corpocattoa  V  awre  tuajilL 
Corporation  Vs  qualified  first-year  wages  are 
limited  to  30  percent  of  die  aggregate 
unemployment  insurance  wages  paid  by  It  fai 
calendar  year  1978  «r  S3XAI0  (W  paaoaart  of 
$110,000),  even  though  the  aggregate 
unemployment  insurance  wages  paid  by  it  in 
the  taxable  year  ending  Jmie  SO,  1900,  were 

$iso,oaa 

Example  (14 f.  Aastuaa  &e  aaaa  Caote  m  is 
example  (13),  except  that  all  dates  are  3  years 
later.  Since  the  Umltetioa  an  ipalifind  first- 
year  wages  does  not  apply  to  taxable  yean 
beginning  after  December  31, 1981, 
Coiporation  Vs  qnalified  first-year  wages  are 

$i5aooo. 

Example  (IS).  M  operates  a  retail  store  aa  a 
sole  proprietor.  N  and  O,  both  members  of  a 
targeted  group,  first  began  work  for  M  on 
January  1. 1978.  M  paid  N  total  quakfiad  flnl* 
year  wages  of  $8,000  in  1979.  Three  thousand 
one  hundred  dollars  of  thoaa  wages  wen  far 
services  in  Ms  retail  store,  and  $2,900  of 
those  wages  were  for  services  as  M's  maid.  M 
paid  O  total  qnalified  first-year  wages  of 
$6,000  in  1979.  Three  thousand  dollars  of 
those  wages  were  for  services  in  M's  store 
and  $3,000  of  those  wages  were  for  services 
as  M's  dmuffeur.  M  has  an  aBewaUe  cradM 
of  $3,000  hi  1979  on  an  $8,000  of  qnalified 
first-jwar  wages  paid  to  N  because  mors  than 
one-half  of  the  reimmeratton  paid  by  M  to  N 
was  for  services  in  M's  trade  orbusiiiess.M 
may  not  take  into  account  the  wages  paid  to 
O  because  not  more  than  one-half  of  the 
remuneration  paid  by  M  to  O  eras  far 
services  in  M's  trade  or  bnaiaaaa.  Aoonhiigly, 
M  may  not  claim  a  credit  on  wagea  paid  to  O. 

Par.  3.  Section  1.381(c)(2eH  is  revised 
to  read  as  set  forth  below: 


S  1-3*l<cX2*>-1    Cradttfor 


(a)  Carryovers  and  carrybacks.  For 
taxable  years  beginning  before  January 
1, 1984,  the  computation  of  carryover* 
and  carrybacks  of  unused  targeted  Jobs 
credit  (new  jobs  credit  in  the  case  of 
wages  paid  before  1979)  under  section 
44B  (as  in  effect  prior  to  enactment  of 
the  "Tax  Reform  Act  of  1964)  in  a 
transaction  to  which  section  381(a) 
applies  shall  be  made  under  the 
principles  of  S  I.381(c)(23}-1  (relating  to 
the  computation  of  carryovers  and 
carrybacks  of  unused  investment  credit), 
except  that  the  provisions  of  paragraph 
(c)(4)  and  paragraph  (e)  (6),  (T)  and  (8)  of 
such  section  shall  not  aixply. 

(b)  Other  items.  See  {  1.51-l(h]  ibra 
rule  that  applies  to  certain  trarufers  of  a 
trade  or  business  in  which  a  member  of 
a  targeted  group  is  employed. 
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Temporary  Ragulations  Undw  the 
Revenue  Act  erf  1978 

PARTS-(AMENOEO] 

Par.  4.  The  authority  for  Part  5 
continues  to  read  as  follows: 

Aoihority:  28  U^C  7805. 


action:  Withdrawal  of  temporary 
regulations. 


SSiSI-l    [Removed] 
Par.  5.  Section  5.51-1  is  removed. 

Temporaiy  Regulations — ^ElectioDs 
Under  Varkwn  PubUc  Laivs 

PART  5h-{  AMENDED] 

Par.  %.  The  authority  for  Part  5h 
continues  to  read  as  follows: 

Auliiatity:  26  U.&C  7805. 

9  5il4  '  [Amendedj 
Par.  7.  Section  5h.4(e)  is  removed. 

Internal  Revenue  Practice  Regulations 

PART  602-{  AMENDED] 

Par.  8.  The  authority  citation  for  Part 
602  continues  to  read  as  foUows: 

Antfaority:  26  U.S.C  7805. 

S  602.101    [Amended] 

Par.  9.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table  "§  1.51-l(d) .  .  .1545-0219." 

This  Treasury  decision  includes 
amendments  that  conform  the 
regulations  to  the  amendments  made  to 
section  51  of  the  Internal  Revenue  Code 
of  1954  by  the  Tax  Reform  Act  otl984. 
Because  these  are  interpretative 
regulations  and  because  there  is  need 
for  immediate  guidance,  the  requirement 
for  notice  and  public  procedure  under 
subsection  (b)  of  section  553  of  Title  5  of 
the  United  States  Code  and  the  ei^ective 
date  limitation  of  subsection  (d]  of  that 
section  are  found  to  be  inapplicable 
with  respect  to  such  amendments. 
Roocoe  L.  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

Approved  October  16, 1965. 
RooaM  A  Peariman, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc  85-28491  Filed  11-5-85: 8:45  am] 
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26  CFR  Parts  1  and  602 
[TJ).  8060] 

income  Tax;  Ramoval  of  Certain 
Temporary  Regulations  on 
Substantiation  and  the  Taxation  of 
Fringe  Benefits 

AOENCV:  Internal  Revenue  Service. 
Treasury. 


f.  Tliis  document  provides  a 
Treasury  decision  that  removes  certain 
temporary  regulations  relating  to  the 
requirement  of  section  274(d}  (as 
amended  by  the  1984  Act)  that  any 
deduction  or  credit  with  respect  to  listed 
property  be  substantiated  with  adequate 
contemporaneous  records  (T.O.  7986  and 
TD.  8009),  and  removes  a  portion  of 
other  temporary  regulations  contained 
in  TJ).  8009  relating  to  the  taxation  of 
fringe  benefits.  A  change  to  the 
applicable  tax  law  was  made  by  Pub.  L 
99-44,  Repeal  of  Contemporaneous 
Recordkeeping  Requirements.  Tliis 
Treasury  decision  is  necessary  to 
respond  to  the  recent  Congressional 
amendments  made  by  Pub.  L  99-44. 
date:  The  removal  of  temporary 
regulations  by  this  Treasury  decision  is 
effective  for  taxable  years  beginning 
after  December  31. 1984. 
FOR  FUflTMER  INFORMATKM  CONTACT: 
Michel  A.  Daz^  (202-566-3829)  or 
Annette  J.  Guarisco  (202-566-3918)  of 
the  Legislation  and  Regulations 
Division.  Office  of  the  Chief  Counsel. 
Internal  Revenue  Service,  1111 
Constitution  Ave..  NW.,  Washington, 
DC  20224.  (Attention:  CC:LR:T). 
SUPPLEMENTARY  INFORMATION: 

Background 

Substantiation 

Prior  to  the  Tax  Reform  Act  of  1984 
(the  1984  Act),  taxpayers  were  required 
under  section  274(d)  of  the  Internal 
Revenue  Code  of  1954  (the  Code)  to 
substantiate  by  adequate  records  or 
sufficient  evidence  corroborating  the 
taxpayers'  own  statements  any 
deduction  for  expenses  incurred  for  (1) 
travel  away  from  home  (including  meals 
and  lodging),  (2)  entertainment, 
amusement,  or  recreation  activities  or 
the  use  of  a  facility  in  connection  with 
those  activities,  or  (3)  business  gifts. 
Before  amendment  by  the  1984  Act 
section  274(d)  did  not  apply  to  vehicles 
when  used  in  local  travel.  Instead,  the 
more  general  substantiation  standards 
under  section  162  of  the  Code  were 
applicable. 

Section  179(b)  of  the  1984  Act 
amended  section  274(d)  to  require  that 
any  deduction  or  credit  claimed  for 
expenses  incurred  while  traveling  away 
from  home,  for  entertainment,  for 
business  gifts,  and  for  "listed  property" 
be  substantiated  by  adequate 
contemporaneous  records.  Listed 
property,  as  defined  in  section  280(d)(4) 
of  the  Code,  generally  includes  any 
passenger  automobile,  any  other 
property  used  as  a  means  of 


transportation,  any  property  used  for 
entertainment,  recreation,  or 
amusement,  and  any  computer  and 
peripheral  equipment. 

Temporary  and  proposed  income  tax 
regulations  relating  to  the  requirement 
of  section  274(d)  (as  amended  by  the 
1984  Act)  that  any  deduction  or  credit 
with  respect  to  "listed  property"  be 
substantiated  with  "adequate 
contemporaneous  records"  were 
published  in  the  Federal  Register  for 
October  24. 1984  (49  FR  42701).  These 
temporary  regulations  were  amended  in 
part  and  supplemented  by  additional 
temporary  and  proposed  regulations 
that  were  published  in  the  Federal 
Register  for  February  2a  1985  (50  FR 
7038)  (the  Feburary  regulations).  The 
February  regulations  provided  certain 
safe  harbors  for  satisfying  the  adequate 
contemporaneous  record  reqxiirement 
with  respect  to  the  use  of  vehicles. 
Adequate  contemporaneous  records 
were  generally  not  required  if:  (1)  A 
vehicle  was  regularly  used  directly  in 
connection  with  a  taxpayer's  farming 
business  and  the  taxpayer's  income 
from  fanning  exceeded  70  percent  of 
gross  income  from  all  sources  ("farming" 
safe  harbor);  (2)  a  vehicle  was  not  used 
for  personal  purposes  and  the  vehicle 
was  kept  on  the  employer's  premises 
("no  personal  use"  safe  harbor);  (3)  the 
only  personal  use  of  an  employer- 
provided  vehicle  by  employees  was 
commuting,  the  requirements  of  S  1.61- 
2T  were  met  and  $3.00  per  day  was 
included  in  the  income  of  the  employee 
using  the  vehicle  ("commuting  only" 
safe  harbor);  or  (4)  an  owner,  employer, 
or  employee  spent  most  of  a  normal 
business  day  using  a  vehicle  to  make 
several  stops  in  connection  with  the 
owner's  or  employer's  business 
("multiple  stop"  safe  harbor).  Taxpayers 
who  would  have  been  eligible  to  use 
either  the  "farming"  or  the  "multiple 
stop"  safe  harbor  could  have  treated  80 
percent  of  the  use  of  a  vehicle  designed 
for  commerical  purposes,  or  70  percent 
of  the  use  of  any  other  vehicle,  as 
business  use  without  maintaining 
adequate  contemporaneous  records. 
Alternatively,  these  taxpayers  could 
have  kept  track  of  total  annual  mileage 
and  personal  miles  driven  ("personal 
miles"  safe  harbor). 

Section  1(a)  of  Pub.  L  99-44  (Repeal  of 
Contemporaneous  Recordkeeping 
Requirement)  amended  section  274(d) 
and  section  1(c)  of  the  same  law 
rescinded  any  regulations  issued  to 
carry  out  certain  of  the  amendments 
made  by  the  1984  Act  This  document 
therefore,  removes  the  regulatory 
provisions  so  issued  trndin  section  "'^'' 
274(d)  as  amended  by  the  1984  Act. 
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For  taxable  yean  beginning  in  1885  or 
before,  the  recordkeeping  requirements 
of  sections  162  and  274(d)  apply  as  in 
effect  before  the  1964  Act  Under  section 
274(d),  any  deduction  claimed  for  (1) 
expenses  incurred  while  traveling  away 
from  home,  (2)  business-related 
entertainment  expenses,  and  (3) 
business-related  gifts  is  disallowed 
unless  substantiated  by  adequate 
records  or  sufficient  corroborating 
evidence.  The  more  general 
substantiation  requirements  of  section 
162  apply  to  local  travel  and  to  listed 
property,  such  as  a  computer,  not 
previously  subject  to  the  substantiation 
requirements  of  section  274(d).  Section 
162  requires  a  taxpayer  to  prove 
eligibility  for,  and  the  amount  of,  any 
deduction  clain^ed  for  business 
expenses. 

For  taxable  years  beginning  after 
1985,  adequate  records  or  sufficient 
corroborating  evidence  are  also  required 
to  substantiate  any  deduction  or  credit 
claimed  for  expenses  with  respect  to 
local  travel  and  listed  property.  New 
temporary  regulations  under  section  274 
applicable  to  taxable  years  beginning 
after  1985  are  published  elsewhere  in 
this  issue  of  the  Federal  Register.  These 
regulations  will  provide  taxpayers  with 
guidance  for  substantiating  under 
section  274(d)  any  deductions  or  credits 
claimed  for  business  expenses. 

Fringe  benefits 

Section  61  of  the  Code  provides  that 
gross  income  includes  "aU  income  from 
whatever  source  derived",  unless 
specifically  excluded  by  another 
provision  of  the  Code.  Section  61  also 
specifies  that  gross  income  includes 
compensation  for  services.  Section  531 
of  the  1984  Act  clarified  that  fringe 
benefits  are  included  in  income  as 
compensation  for  services  and  subject 
to  income  and  employment  taxes. 
Section  531  also  provided  an  exclusion 
from  gross  income  for  the  value  of 
i%rtain  fringe  benefits  (no-additional- 
cost  services,  qualified  employee 
discounts,  working  condition  fiinges, 
and  de  minimis  fringes). 

Temporary  and  proposed  regulations 
that  provide  guidance  concerning  the 
taxation  of  fiinge  benefits  were 
published  in  the  Federal  Register  for 
January  7, 1985  (50  FR  747)  (the  January 
regulations).  These  regulations  provide 
special  rules  that  may  be  used  to  value 
certain  fringe  benefits  such  as  the 
availability  of  an  employer-provided 
automobile,  the  use  of  an  employer- 
provided  vehicle  for  commuting, 
personal  flights  on  employer-provided 
airplanes,  and  taxable  flights  on 
commercial  airlines.  The  January 
regulations  also  provide  guidance 


concerning  income  and  employment  tax 
withholding  and  reporting  on  the  value 
of  the  benefits.  Under  these  regulations, 
employers  were  pennitted  to  deem  the  - 
value  of  noncash  fringe  benefits 
provided  in  a  calendar  quarter  as  paid 
no  later  than  the  last  day  of  the  calendar 
quarter. 

The  January  regulations  were 
amended  in  part  and  supplemented  by 
additional  temporary  and  proposed 
regulations  published  in  the  Federal 
Register  for  February  20, 1985  (50  FR 
7038)  (the  February  regulations).  The 
February  regulations  clarified  that  the 
recordkeeping  requirements  provided  in 
section  274(d)  of  the  Code  (and  the 
regulations  thereunder)  appUed  to  the 
determination  of  the  amount  of  a 
working  condition  fringe  exclusion.  The 
February  regulations  also  provided  that 
recipients  of  fringe  benefits  may  use  the 
special  recordkeeping  safe  harbors  to 
substantiate  the  business  use  of  an 
employer-provided  vehicle. 

The  repeal  of  the  contemporaneous 
recordkeeping  requirement  had  the 
effect  of  also  repealing  the  "farming" 
and  "multiple  stop"  safe  harbors 
promulgated  in  the  February  regulations. 
Thus,  these  safe  harbor  rules  are  not 
presently  in  effect  and  may  not  be  used 
to  exclude  fit>m  gross  income  70  or  80 
percent  (whichever  would  be 
applicable)  of  the  value  of  the  use  of  a 
vehicle  without  maintaining  records. 
Public  Law  99-44  also  had  the  effect  of 
repealing  the  "personal  miles"  safe 
harbor.  The  commuting-only  safe  harbor 
and  the  no-personal  use  safe  harbor,  as 
modified  by  the  Conference  Report,  are 
still  in  effect  and  may  be  used  to 
determine  the  value  of  the  fringe  benefit 
includible  in  income. 

In  a  letter  to  Senator  Robert  Dole, 
Assistant  Secretary  of  the  Treasury 
Ronald  A.  Pearlman  indicated  that  the 
Service  will  revise  the  January 
regulations  relating  to  the  valuation  of 
personal  flights  on  employer-provided 
aircraft  (131  Cong.  Rec.  S636e  (daily  ed. 
May  16. 1985)).  The  letter  set  forth  safe 
harbor  values  that  may  be  used  to  value 
personal  fiights  on  employer-provided 
aircraft  The  letter  also  set  forth  a 
special  rule  under  which  the  value  of  a 
personal  fiight  taken  on  an  employer- 
provided  aircraft  may  be  deemed  to 
have  no  value.  When  50  percent  or  more 
of  the  regular  passenger  seating  capacity 
on  the  aircraft  as  used  by  the  employer 
is  occupied  by  individuals  whose  flight 
are  primarily  for  the  employer's 
business  and  whose  flights  are  thus 
excludable  from  income,  a  personal 
flight  by  an  employee,  the  employee's 
spouse,  or  the  employee's  dependent 
children  in  any  of  the  remaining  seats  is 


deemed  to  have  no  value,  llie  Treasiuy 
Department  intends  to  issue  regulations 
during  1985  that  implement  the  rules 
outlined  in  the  letter. 

Public  Law  99-44  did  not  affect 
general  valuation  rules  or  any  special 
valuation  rule,  such  as  the  Annual  Lease 
Value  safe  harbor,  provided  in  the 
January  regidations.  Many  comments 
were  received  on  these  rules,  including 
suggestions  that  a  cent8«per-mile 
formula  be  used  to  value  the  personal 
use  of  employer-provided  vehicles. 
Where  appropriate,  the  Service  will 
revise  the  temporary  and  proposed 
regulations  when  the  final  regulations 
are  published  to  take  into  account 
comments  received. 

The  January  regulations  also  provide 
a  special  valuation  rule  that  under 
certain  circumstances,  may  be  used  to 
value  taxable  flights  on  commercial 
airlines.  The  regulations  provide  that 
these  flights  may  be  valued  at  50  percent 
of  the  highest  unrestricted  coach  fare 
available  on  the  flight  Although  Pub.  L 
99-44  did  not  affect  this  valuation  rule, 
the  50  percent  value  may  be  reduced  in 
the  revised  regulations. 

Fringe  benefits  withholding 

Public  Law  99-44  and  the  Conference 
Report  that  accompanied  the  law 
provide  new  rules  for  withholding  and 
reporting  on  taxable  noncash  fringe 
benefits.  On  July  19, 1985,  the  Service 
issued  a  news  release  and  an 
announcement  that  provide  guidelines 
on  the  new  rules  [see  Announcement 
85-113, 1985-31 IJLB.  31,  August  5, 1985). 
The  Service  announced  that  the 
guidelines  may  be  relied  upon  until  the 
issuance  of  new  regulations. 

The  announcement  provides  that 
employers  may  treat  the  value  of  fringe 
benefits  provided  in  a  calendar  year  as 
paid  on  a  pay  period,  quarterly,  semi- 
annual, annual  or  other  basis  provided 
that  the  benefits  are  treated  as  paid  no 
less  frequentiy  than  annually.  The 
employer  may  make  a  reasonable 
estimate  of  the  fiinge  benefits  on  the 
date  or  dates  it  elects  to  treat  the 
benefits  as  paid  for  purpose  of  meeting 
the  timely  tax  deposit  requirements.  The 
estimated  deposit  amount  is  determined 
by  calculating  the  amount  the  employer 
would  be  required  to  deposit  had  the 
employer  paid  cash  wages  equal  to  the 
estimated  value  of  the  fiinge  benefits 
provided  on  the  date  or  dates  selected 
and  withheld  taxes  from  those  cash 
wages.  If  the  employer  underestimates 
the  value  of  the  fiinge  benefits  and 
thereby  makes  an  underdeposit  of  the 
amount  required  to  be  deposited  (that  is, 
the  amount  the  employer  would  be 
required  to  deposit  if  the  employer  had 
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widifacUfiie  apfdicable  tsxu}.  the 
eiiikiytt  may  b«»obiegt  to  the  taaime 
to  deyant  peaaity.  if  tk»  eaoplayn 
overestimates  the  vaha  anddqxnits 
more  thastta  amauiitiaqnicil.  the 
empkiyw^HMqr  daim  a  rc6iiui  or  eket  ti» 
hawa  tfaa  awaipaynest  aj^lied  to  tha 
empIoyar^ftBaxCamplayaient  tax  tctum. 

Uader  9mt  geaeral  kweiiie  tax  ami 
repov^B^  reiei  the  enpfojref  siuet 
determine  Ae  aetaai  value  of  Sm  fringe 
benefits  pnwMed  Bv  a  eafearfar  year  hy 
January  3(  af  the  fuBomring  calewrfar 
year,  tf  th»  beaefir  ia  tfte  peneaet  ase  ef 
a  highway  awtoF  vefaiefe,  the  era^oyer 
may  efAer  dulupuine  Ae  aefnirf  va)ae 
for  the  tafciwlai  yearar  drternne  die 
actual  value  as  if  the  eiiOpe  osage  ef  Ae 
veksKtafarAwyear  by  the  cmpfayea  ia 
personal  (lOQ  paKJiiC  iocone  iacifiaB). 
If  the  enplayec  inclBrie»lMtpe«caBl  af 
the  valaa  ol  thevahide  in  the 
emplayaa^a  inoonM;  tba  enpicqtae  may 
catcotate  Ifaa  vabs  af  hi»  or  ha  busoKa* 
use  of  th«  vehicle  OB  Fona  ZHXr 
Eaiptayee  BBsbwss  gayaaws^  ami 
dedact  Ihia  SBMBBt  CO  Fans  tOMi 
IndividtnA  kwame  Tax  Betum. 

For  the  administrative  convenience  of 
employers,  a  apeeiat  acssoirtiBg  rale  ia 
available  as  an  alternative  to  the 
generaf  rofe.  Iftrder  the  special 
accounting  rnls,  the  employer  may  treat 
the  valae  of  the  bene&s  provided  during 
the  last  two  months  of  fte  calendar  ]rear 
or  any  shorter  period  as  ptrid  during  the 
subsequent  calendar  year,  "nnw,  the 
employer  may  treat  Sre  vahie  of  the 
benefits  pruvided  in  the  period 
beginning  faaraaiy  1, 1969,  and  ending 
October  31, 1985.  as  the  vatne  of  the 
benefits  provided  in  1985.  For  years 
subsequent  to  1985.  the  value  of  the 
benefits  actually  provided  in  the  last 
two  months  of  the  pieviouv  eafimdar 
year  is  tFcnted  9S  piuvided  in  the 
cm  lent  calendar  year  together  with  the 
vahie  of  the  benefits  provided  in  the  first 
10 months  of  the  cmieut  calendar  jrear. 

Use  of  (he  special  accounting  rule  is 
optional.  An  employer  may  use  the  rule 
for  determining  the  value  of  some  fringe 
beneHts  but  not  others  and  the  period 
for  which  if  is  used  need  not  be  the 
same  for  each  fringe  benefit.  However, 
an  en4>royer  that  uses  th&  rule  for  a 
partfcular  benefit  must  use  the  rute  with 
respet  to  all  employees  who  receive  that 
finig^  benefit.  If  the  emptoyer  uses  the 
special  accounting  rule,  the  employee 
must  use  the  special  accounting  rule  and 
must  use  it  for  the  same  period  as  the 
employer,  la  addition,  sinced  the 
employee  must  use  the  special 
accounfing  nde  for  aH  purposes, 
deductioBS  {oihet  than  actual  ouf-of- 


m 


pockel  aaqiaaae^  with  respect  t*  a 
fiiagBbenafitpwrndadin  a  csleadar 
year  are  nUawwhle  is  that  calfemlar  year 
only  lc»  Hm  extegat  thai  the  aasploycr 
included  the  Woe  o£  the  friofe  benefit 
aapkyce'a  iacoaae  tar  thai 
year. 

Section  (3)  of  Pub.  L  99-44  providea 
that  an  rmyinytr  n^  elect  aai  ta 
withheld  iawtme  taxea  e»  the  value  af 
the  use  of  aa  empjeyec-pceviided 
highway  Biotoc  vehicle  provided  the 
employer  notifiea  the  a&etnl  enployee 
and  iochided  Ae  value  of  the  ose  of  the 
vehicle  ea  the  CH^iIoyee'a  Fecra  W-Z.  If 
the  electioB  ia  ta  ^ply  to  1S85,  the 
employer  Bast  have  BfOlifie^  tha 
affeclad  es^iloyee  of  its  decision  by 
September  l,ia8& 

NqB" AppDEBQtBty  Om  BxecBlf^v  (jaoer 
1229f 

The  Conunisaioner  af  lulenial 
Revenue  has  determined  that  this 
temporary  rule  is  oat  a  major  rule  as 
defined  in  Executive  Ordiar  12291  and 
that  a  reguTatory  impact  analysfs  fa  not 
required. 

Regulatory  Ihaihilly  Act 

Btecauae  nonotice  of  proposed 
rulemaUng'  fs  required  for  this  nife,  a 
regulatory  flexibiTity  anafysnr  is  not 
required. 

DraMas  lafafBiation 

The  prmeiyal  aatben  ef  96b  Treasury 
decisifln  are  Michef  A.  Daz^  and 
Annette  J.  GoerMco  of  the  Legislation 
ami  Regolafiam  EKvisren  ef  the-  Office  ef 
Chief  Cofflwef,  hitemal  Reveaue 
Serviee.  However,  persennel  from  other 
offices  of  the  brtemal  Revenae  Service 
and  l>eamry  Department  p^^eipated 
in  developing  this  Treoeary  decMon,  on 
matte*»  <4  both  substance  ani  style 

List  of  Sol^ecto 

26  CFR  1.9t-l—L2i2r4 

fticome  taxes;  Taxable  mcome; 
Deductiuus^  Exeuipliuns. 

2&CFRPart602 

Reporting  and  recordkeeping 
reqmrements. 

Adoption  of  ampnrfmHnta  to  the 
fegiifations 

Accordaagly.  2a  CFR  Pacta  1  ande02 
aoe  amended  aa  {ioihnw 

PART  t-UUHENOEOl 

Paiagiapb  1.  The  autfwnKy  for  Part  1 
is  amended  by  addmg  flie  foffowing 
citation: 

Aathnrilr  2B  U&C.  7a04>  *  '  *  Sectioa 
1.132-lT  also  issued  under  26  U.S.C.  13Z 


P«r.XlhBfaiiBwrinyparHCPapbaaad 
sectJBwa  are  renaiwedi 
1.  Sectieo  U3a-1T  Q-4a  aod  A-ip^,. .; 

3.  SectioDU74-«T, 

PART  602-OMB  GONTIKX.  NUMBEBS 
UNDER  IME  PAPraWOmC 
REDUenON  ACT 

Par.  3.  The  aathority  dlafiion  for  Part 
602  continues  to  read  as  fbUbwa: 

Aalboii^  as  UAC  TgBfc 

Par. «.  Section  662.191  fc>fe  anentfied 
by  removing  front  the  taWe"}  1.274-Sr 
.  .  .  1545-007<'  and  "*§  1.27#-«T .  .  . 
1545-687*'. 

This  Treasory  decioian  removes  Ae 
regulatitnTs  issued  to  coufuiai  tt> 
statutory  provisions  that  have  been 
repealed.  For  this  reason,  it  ia  foomf 
impractfcabte  and  unnecessary  ftr  rssae 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  553 
of  Title  5  of  the  Uhited  States  Code  or 
subject  to  the  effective  dale  Hmitatian  df 
subsection  fdj  ef  that  section. 
laoMS  L  Owens, 
Acting  Commissioner  of  laternaJ ReveniK. 

Approvad:  AofBBt  38;  isa&. 
RtmM  A.  Ftihaaii. 
Assistant  Secretary  of  the  T^etmury. 
[PR  Doc.  zezn  Hied  IT-l-K;  8»t9  sml 

aUUNQ  COOe  4S9IHI1^ 


28  CFR  Parts  1  amf  602 

[TJ).  80ft»| 

IncoBM  Tax;  TaaapoFvy  RagulatioiiB 
R0iatii)9.  te  tti*  RavisMi 
ReoordkB  i|*  i#  RaqMlfniBnt*  Brttl» 
Re«p«ct  Xb  LiBlBd  PrapBrtyrTMrBtloii 
of  Frinoa  Bawaftf 

AOENCr:  Internal  Revenue  Service, 

Treasury. 

ACnoNcTempocary  cegulatioag. 

SUMMMlvr  This  docmnent  contains 
temporary  income  tax  regnlutimis 
relating  to  the  reqnireMent  that  any 
deduction  or  crecfit  with  resirect  ta 
certain  business-related  expenses  be 
substantiated  with  adequate  records  or 
sufficient  evidence  corroborating  a 
taxpayer's  own  statement  This 
document  also  amends  other  temporary 
income  tax  regulations  relating  to  the 
limitatioBs  on  cost  recovery  deductions 
and  the  investment  tax  crecfif  for  "Tiated 
property"  and  temporary  income  tax 
regulations  relating  to  the  taxation  of 
fringe  benefits.  In  addition,  the  text  of 
the  temporary  regulations  set  forth  in 
this  documient  servu??  ^f  Jb#  texirfi^g^,' 
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proposed  regulations  for  two  notices  of 
proposed  rulemaking  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  This  action  is 
necessary  to  conform  the  income  tax 
regulations  to  recent  legislation  and  to 
provide  the  public  with  guidance 
necessary  to  comply  with  the  law. 
EFFCCnvi  DATES:  The  amendments  to 
9  1.61-2T  are  effective  with  respect  to 
the  commutihg  use  of  employer-provided 
vehicles  that  occurs  after  December  31, 
19B4.  The  amendments  to  S  1.132-lT  are 
effective  with  respect  to  noncash  fringe 
benefits  received  after  December  31, 
1984.  The  amendments  to  §  1.162-25T, 
relating  to  certain  deductions  with 
respect  to  noncash  fringe  benefits,  are 
effective  as  of  January  1, 1985.  Hie 
tempOTary  regulations  relating  to  the 
substantiation  requirements  of  section 
274  (d)  (SS  1.274-5T  and  1.274-6T)  are 
effective  for  taxable  years  beginning 
after  December  31, 1985.  Section  1.274- 
5T(d)  [2]  and  (3)  applies  to  taxable  years 
beginning  after  December  31, 1984.  The 
amendments  to  the  temporary 
regulations  relating  to  the  limitations  on 
the  investment  tax  credit  and  cost 
recovery  deductions  have  the  following 
effective  dates:  S  1.280F-3T(d)(3].  as 
amended,  applies  to  listed  property 
placed  in  service  after  June  18, 1984, 
beginning  with  the  first  taxable  year  in 
which  section  274(d]  applies  to  that 
property;  the  amendments  to  SS  1-280F- 
IT  and  1.280F-5T  are  effective  for 
passenger  automobiles  leased  after 
April  2, 1985;  the  amendment  to  S1-280F- 
6T(b)(2)(ii)  is  effective  January  1, 1988 
for  vehicles  placed  in  service  after 
December  31, 1985;  and  the  amendment 
to  S  1.280F-6T(b)(3)  is  effective  for 
property  placed  in  service  after  June  18. 
1984. 

FOR  PURTHEII  INFORMATION  CONTACT: 

Michel  A.  Daz6,  with  respect  to  the 
provisions  under  sections  162,  274,  and 
280F  (202-566-6456),  or  Annette  J. 
Guarisco,  with  respect  to  the  taxation  of 
fringe  benefits  (202-566-3918),  of  the 
Legislation  and  Regulations  Division, 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avemie  NW..  Washington,  DC  20224, 
Attention:  CC:LR:T. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  adds  new  temporary 
regulations  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  274  of  the  Internal  Revenue 
Code  of  1954  (Code),  relating  to  the 
substantiation  requirements  with 
respect  to  certain  "listed  property." 
Section  179  of  the  Tax  Reform  Act  of 
1984  (the  1984  Act)  amended  Code 


section  274  to  provide  that  no  deduction 
or  credit  shall  be  allowed  with  respect 
to  "listed  property"  (as  defined  in 
section  280P(d)(4)),  unless  the  taxpayer 
substantiated  any  deduction  or  credit 
with  "adequate  contemporaneous 
records."  Temporary  r^ulations  were 
published  in  the  Federal  Rej^ster  on 
October  24. 1984.  and  February  20, 1985 
(49  FR  42701  and  SO  FR  7038).  providing 
guidance  for  taxpayers  affected  by  the 
requirement  to  maintain  adequate 
contemporaneous  records  for  taxable 
years  beginning  after  December  31, 1984. 
Section  1  of  the  Repeal  of 
Contemporaneous  Recordkeeping 
Reguirements  (the  1985  Act)  amended 
section  274  to  provide  that  any 
deduction  or  credit  with  respect  to  listed 
property  must  be  substantiated  by 
adequate  record  or  sufficient 
corroborative  evidence  and  repealed 
any  regulations  issued  to  carry  out  the 
amendments  made  to  section  274  by  the 
1984  Act  This  document  provides 
temporary  regulations  under  section  274 
to  clarify  the  types  of  records  that  are 
generally  necessary  to  substantiate  any 
deduction  or  credit  with  respect  to  listed 
property. 

Section  531  of  the  1984  Act  (98  Stat. 
877)  made  various  amendments  to  Code 
sections  61,  3121,  3231,  3306,  3401,  and 
3501  and  added  new  Code  sections  132 
and  4977,  relating  to  the  taxation  of 
fringe  benefits.  Temporary  regulations 
were  published  in  the  Federal  Regist^ 
on  January  7, 1985  (50  FR  747)  to  provide 
guidance  on  the  treatment  of  taxable 
and  nontaxable  fringe  benefits, 
including  the  valuation  of  taxable  fringe 
benefits  for  purposes  of  income  and 
employment  tax  withholding.  Where 
necessary,  to  clarify  the  interaction 
between  the  section  274  substantiation 
requirements  and  the  section  132 
regulations,  these  regulations  were 
amended  in  the  Federal  Register  on 
February  20. 1985  (50  FR  7038).  To  reflect 
the  changes  made  by  the  1985  Act  to 
section  274  and  the  effect  on  the  section 
132  regulations,  this  dociunent  amends 
those  temporary  regulations. 

Section  179  of  the  1984  Act  also  added 
a  new  Code  section  280F  to  provide 
limitations  on  the  investment  tax  credit 
and  depreciation  %vith  respect  to  "listed 
property"  when  such  property  is  used 
for  both  business  and  personal 
purposes.  "Listed  property"  includes  a 
passenger  automobile  or  any  other 
property  used  as  a  means  of 
transporation.  The  1985  Act  amended 
section  280F  to  lower  the  limitations  on 
the  amount  of  the  investment  tax  credit 
and  annual  cost  recovery  deductions 
allowable  for  passenger  automobiles 
placed  in  service  after  April  2, 1985.  This 


document  amends  the  temporary 
regulations  under  section  280F.  which 
were  also  published  in  the  Federal 
Register  on  October  24. 1984  (49  FR 
42701). 

The  temporary  regulations  contained 
in  this  dociunent  relating  to  both 
substantiation  and  the  taxation  of  fiinge 
benefits  serve  as  the  text  of  proposed 
regulations  for  two  notices  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Explanatioa  of  Provisioas 

Substantiation  Requirements 
Introduction 

As  enacted  in  1962,  section  274(d) 
required  a  taxpayer  to  substantiate  any 
deduction  claimed  for  certain  ordinary 
and  necessary  business  expenses  with 
adequate  records  or  sufficient  evidence 
corroborating  the  taxpayer's  own 
statement.  The  three  categories  of 
expenses  subject  to  these  substantiation 
requirements  are  expenses  incurred  (1) 
while  traveling  away  from  home, 
including  meals  and  lodging,  (2)  for 
entertainment  amusement,  or  recreation 
activities  or  the  use  of  a  facility  in 
connection  with  those  activities,  or  (3) 
for  business-related  gifts.  Section  274(d) 
provides  that  a  deduction  for  the 
expenses  Usted  above  is  disallowed 
unless  substantiated  by  adequate 
records  or  sufficient  corroborative 
evidence. 

Regulations  under  section  274(d)  were 
first  issued  in  1962  [see  S  1.274-5).  Under 
those  regulations,  a  taxpayer  was 
required  to  prove  certain  elements  of  an 
expenditure,  for  example,  the  amount 
time,  i^ace,  and  business  purpose  of  an 
expenditure  for  travel  away  from  home. 
The  regulations  also  described  the  types 
of  evidence  that  constitute  an  adequate 
record  or  that  may  be  corroborative  of 
each  element  of  an  expenditure.  To 
minimize  duplication  of  records,  the 
regulations  provided  special  rules  for 
certain  employees  who  adequately 
account  to  their  employers  for  expenses 
incurred  in  the  employer's  behalf,  or 
independent  contractors  who 
adequately  account  to  clients  for 
reimbursements  or  expense  allowances. 

After  amendment  by  the  1984  Act  and 
the  1985  Act  section  274(d)  disallows 
any  deduction  or  credit  claimed  for  the 
expenses  listed  above  and  for  expenses 
incurred  with  respect  to  "listed 
property"  unless  substantiated  by 
adequate  records  or  sufficient 
corroborative  evidence.  Listed  property, 
as  defined  in  Code  section  280F(d)(4). 
generally  includes  any  passenger 
automobile,  any  other  property  used  as 
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a  means  of  traa^mrtaition.  any  property 
used  for  •ntartaiiuntnU  neraation.  or 
amusemenik  aad  any  computer  and 
peripharal  e^wipiBent. 

Existing  §  1^4-^  of  the  income  tax 
regulations  serves  as  the  basis  for  the 
temporary  regulations'  under  section 
274(d)  that  are  contained  in  this 
Treasury  deasion.  The  temporary 
re^ilations  contain  additional 
provisions  to  reflect  the  application  of 
section  274(d)  to  deductions  orcre(fits 
claimed  with  respect  to  listed  property, 
and  the  exemption  from  the 
requirements  of  section  274(d)  for 
"qualiRed  nonpersonal  use  vehicles" 
under  section  274{iJ. 

Application  to  Listed  Property 

As  set  forth  is  f  1.274-6T(b){^.  the 
elements  of  an  expencfitwre  with  respect 
to  listed  property  that  a  taxpayer  must 
prove  are  fi}  Ae  ainoiuit,  (h)  the  date, 
and  pii)  the  bwiiicse  purpose  of  an 
expenditore  or  me.  The  amount  of  an 
expenditure  may  be  the  cost  of 
acquisition  (i.e.,  the  basis  at  the 
property),  a  lease  payment,  the  cost  of 
maintenance  and  repairs,  or  the  cost  of 
capital  iraprovemente.  The  uneunt  of 
use  is  the  ratio  of  business  use  to  total 
use  of  the  property  for  a  period  of  time, 
determined  on  the  basis  of  mileage  for 
automobiles  and  other  vehicles  and  time 
for  other  bsted  property. 

Section  274(d)  contemplates  that  a 
taxpayer  will  maintain  sind  produce 
records  or  other  evidence  that  will 
constitute  proof  of  the  elements  of  an 
expenditure  or  use.  As  explained  in 
1 1.274-5T(c)(l),  written  evidence  has 
more  probative  value  than  oral  evidence 
alone,  and  the  value  of  written  evidence 
is  greater  the  closer  in  time  it  relates  to 
the  expenditure  or  use.  A 
contemporaneous  log  is  not  required  by 
the  temporary  regulations,  but  a  record 
of  the  elements  of  an  expenditure  or  of  a 
business  use  made  at  or  near  the  time  of 
the  expenditure  or  use  when  there  is 
generally  accurate  recall  would 
constitute  the  best  evidence  to  satisfy 
the  substantiation  requirements  of 
section  274(d}. 

A  taxpayer  may  satisfy  the  adequate 
records  requirement  by  maintaining  an 
account  book,  diary,  log.  statement  of 
expense*  trip  sheets,  or  similar  record 
prepared  at  or  near  the  time  of  an 
expendtiure  or  use.  and  documentary 
evidence  which,  in  combination,  are 
sufGcient  to  establish  eadi  element  of 
an  expenditure.  Information  in  an 
account  book,  etc.  need  not  duplicate 
information  contained  in  docimientary 
evidence,  such  as  a  receipt  as  long  as 
the  two  forms  of  evidence  complement 
each  other  in  an  orderly  manner.  The 
information  requked  must  be  recorded 


at  or  near  th«  time  of  the  expcndituie  or 
use  when  the  taxpayer  has  fall  present 
knowledge  of  each  element  of  the 
expenditure  or  use.  For  example,  a 
taxpayer  may  substantiate  the  business 
use  of  an  automobile  for  a  period  with  a 
journal  in  whick  the  taxpayer  records  at 
the  end  of  every  week  each  elenent  oi 
the  business  uses  of  the  autemabile 
during  the  week. 

The  temporary  regulations  provide 
that  the  level  of  detail  required  in  an 
adequate  record  to  estabEsh  the  element 
of  the  business  use  of  property  mety  vary 
depending  on  the  facts  aad 
circumstances.  If  the  taxpayer's  use  of 
property  follows  a  regular  pattern,  the 
taxpayer  may  not  need  to  record  as 
much  information  as  would  be  required 
if  business  use  were  spora^c.  See 
9  1.274-5T(c)(2)(ii)  for  an  example. 

If  a  taxpayer  fails  to  maintain  an 
adequate  record,  then  the  taxpayer  must 
establish,  the  elements  of  an  expenditure 
or  use  by  a  written  or  oral  statement 
and  other  corroborativB  evidence 
sufficient  to  establish  the  elements.  For 
example,  a  taxpayer  may  maintain  an 
adequate  record  for  portions  of  a 
taxable  year  and  use  that  record  to 
substemtiate  the  business/investment 
use  of  listed  property  if  the  taxpayer  can 
demonstrate  by  other  evidence  that  the 
periods  for  which  the  adequate  record  is 
maintained  are  representative  of  the 
taxable  year.  See  §  1.274-€T(c)(3)(ii). 

Generally,  a  taxpayer  must 
substantiate  the  elements  of  each 
separate  expenditure  or  use  to  which 
section  274(d)  applies.  However,  the 
taxpayer  may  substantiate  conciurent  or 
repetitious  expenditures  or  uses  as  a 
single  item  in  colain  cases.  As  provided 
in  S  1.274-5T(c)(6)(i)(B),  amounts 
expended  in  connection  with  the  use  of 
listed  pnq)erty,  such  as  for  gasoline  or 
repairs  for  an  automobile,  may  be 
aggregated.  If  these  expenses  are 
aggregated,  the  taxpayer  need  not  prove 
the  business  purpose  of  each  expense, 
but  may  prorate  the  expenses  based  on 
the  total  business  use  of  the  property. 
Similarly,  a  taxpayer  may  consider  a 
round  trip  or  an  uninterrupted  period  of 
business  use  as  a  single  use  [see 
9  1.274-5T(c)(8)(i)(q). 

Tax  Return  Information 

As  required  by  the  conference  report 
to  the  1985  Act  (H.R.  Rep.  No.  67,  99th 
Cong.,  Ist  Sess.  10  (1985)},  9  1.274-CT(d) 
(2)  and  (3)  of  the  temporary  regulations 
provides  ftat  taxpayers  miist  include 
certain  information  on  their  tax  returns 
about  the  business  use  of  vehicles  and 
other  listed  property.  On  returns  for 
taxable  years  begiimlng  after  December 
31, 1984,  taxpayers  that  claim  a 
deduction  or  credit  with  respect  to  any 


vehicle  are  required  to  provide  the  date 
that  the  vehicle  waa  placed  in  service, 
infonnatien  about  the  number  of  miles 
driven  Cor  vavieus  porpoeea.  tbs  percent 
of  busineae  use.  wh^her  evidence  to 
support  the  besioese  use  i*  available, 
and  whether  that  evidence  is  written.  It 
is  expected  that  aa  employer  who 
provides,  the  use  of  a  vehicle  loan 
empleyee  wdll  abtain  informatisn  from 
the  employee  sufficient  to  complete  the 
employer's  tax  return.  As  provided  by 
9  1.274-5T(d)(2)(ii),  however,  certain 
emptoyers  need  not  include  all  the 
information  collected  from  employees 
on  their  tax  retams  and  other  eniployets 
need  not  obtain  any  informatioB  from 
employees.  With  respect  to  other  types 
of  listed  property,  taxpayers  are 
required  to  provide  the  date  that  the 
propertgr  was  placed  in  service,  the 
percent  of  besiness  use,  whether 
evidence  is  available  to  support  the 
amount  of  business  use,  and  whetiier 
that  evidence  is  written. 

Listed  Property  Provided  to  Employees 

Section  1.274-CT(e)  provides  new 
rules  for  Ae  substantiation  of  ^ 
business  use  of  listed  property  made 
available  by  an  employer  for  use  by  an 
employee.  Generally,  an  employee  may 
not  exclude  from  gross  income  as  a 
woiking  condition  fringe  any  amount  of 
the  value  of  the  availability  of  listed 
property  provided  by  an  employer  to  the 
employee,  unless  the  employee 
substantiates  for  the  period  of 
availabihty  the  amount  of  the  exclusion 
with  adequate  records  or  sufRcient 
corroborative  evidence.  If  the  employer 
provides  the  use  of  a  vehicle  to  an 
employee  and  includes  the  value  of  the 
availability  of  the  vehicle  in  the 
employee's  gross  income  without  taking 
into  account  any  exclusion  for  a 
working  condition  fringe,  the  employee 
must  substantiate  any  deduction 
claimed  for  the  business  use  of  the 
vehicle  with  adequate  records  or 
sufficient  corroborative  evidence. 

An  employer  substantiates  its 
business  use  of  listed  property  provided 
to  employees  by  showing  either  (1)  that 
based  on  adequate  records  maintained 
by  the  employees  or  on  odier  evidence 
corroborating  die  employees' 
statements,  all  or  a  portion  of  the  use  of 
the  listed  property  is  by  employees  in 
the  employer's  trade  or  business,  and 
that  if  any  employee  used  the  property 
for  personal  purposes,  the  employer 
included  an  appropriate  amount  in  the 
employee's  income,  or  (2)  in  the  case  of 
an  empbyer-fvovided  automobile,  diet 
the  employer  treats  all  see  by 
employees  as  personal  use  and  includes 
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an  appropriate  amount  in  the 
employees'  incomes. 

For  purposes  of  substantiating  the 
business  use  of  employer-provided 
listed  property  under  S  1.274-6T(e),  an 
employer  may  rely  on  adequate  records 
maintained  by  its  employee  or  on  the 
employee's  own  statement  if 
corroborated  by  other  sufficient 
evidence  unless  the  employer  knows  or 
has  reason  to  know  that  they  are  not 
accurate.  Alternatively,  the  employer 
may  rely  on  a  statement  submitted  by 
the  employee  that  provides  sufficient 
information  to  allow  the  employer  to 
determine  the  business  use  of  the 
property  unless  the  employer  knows  or 
has  reason  to  know  that  the  statement  is 
not  based  on  adequate  records  or 
sufficient  corroborative  evidence. 

Employee  Business  Expenses 

The  provisions  of  i  1.274-5T(f}  rfthe 
temporaiy  regulations  are  derived  from 
existing  9  1.274-6{e)  with  only  minor 
amendments.  Section  1.274-6T(f)  applies 
to  employees  who  are  reimbursed  for 
deductible  business  expenses  that  they 
inciu-  in  connection  with  the 
performance  of  services  as  employees.  If 
the  employee  makes  an  adequate 
accounting  (/.a.,  provides  adequate 
records)  to  the  employer  of  the  expenses 
inciured  and  receives  reimbursements 
equal  to  the  expenses,  the  employee 
need  not  report  either  the 
reimbursements  or  dte  expenses  on  a 
tax  return.  If  the  amount  of  the 
reimbursements  exceeds  the  amount  of 
deductible  expenses  incurred  by  the 
employee,  the  employee  must  include 
the  excess  in  income.  If  the  onployee's 
deductible  expenses  exceed  any 
reimbursement  received  from  the 
employer,  the  employee  must  be  able  to 
substantiate  any  deduction  for  the 
excess  in  accordance  %vith  the 
requirements  of  section  274(d). 

An  employee  who  is  not  required  to 
make  an  adequate  accounting  to  the 
employer,  or  who  is  required  and  fails  to 
do  so.  must  submit,  as  part  of  his  tax 
return,  the  approfMiate  form  issued  by 
the  Internal  Rievenue  Service  for 
claiming  deductions  f(»r  employee 
business  expenses  (for  1965,  Form  2106) 
and  provide  the  information  requested 
on  that  form.  In  addition,  the  employee 
must  be  able  to  substantiate  any 
deduction  for  business  expenses  in 
accordance  with  the  requirements  of 
section  274(d). 

Any  employee,  whether  required  to 
make  an  adequate  accounting  to  the 
employer  or  not,  who  claims  any 
deduction  or  credit  with  reject  to  listed 
property,  must  submit  the  appropriate 
fonn  issued  by  the  Internal  Revenue 
Service  to  provide  the  necessary 


information  about  the  use  of  that 
property,  as  discossed  above 

Reimbursement  Arrangements  and 
Mileage  Allowances 

Under  { 1.274-5'IXg]  of  the  temporary 
regulations,  which  is  similar  to  existing 
S  1.274-5(f),  the  Commissioner  is 
authorized  to  prescribe  rules  under 
which  reimbursement  arrangements  or 
per  diem  allowances  covering  ordinary 
and  necessary  expenses  of  traveling 
away  from  home,  or  mileage  allowances 
providing  for  ordinary  and  necessary 
expenses  of  local  travel  or 
transportation  while  traveling  away 
from  home,  will  be  regarded  as 
equivalent  to  substantiation  by 
adequate  records  or  other  sufficient 
evidence.  (See.  for  example.  Rev.  RuL 
80-62, 1880-1 CB.  63.  as  modified  by 
Rev.  Rul.  80-203. 1980-2  CB.  101.  Rev. 
Rul.  84-51. 1984-1  CB.  9a  and  Rev.  RuL 
85-155, 188&-4a  LR3. 1&)  A  mileage 
allowance  for  use  of  a  vehide  may  be 
paid  only  to  the  owner  ol  the  vehicle. 

For  example,  an  employer  may  pay  an 
employee  a  fixed  milBug^  allowance  for 
use  of  the  employee's  own  automobile  in 
connection  with  the  employer's  trade  or 
business.  If  a  fixed  mileage  allowance 
not  exceeding  the  prescribed  standard 
mileage  rate  (see  Rev.  Proc  85-49. 1985- 
40 1.R.B.  26)  is  used  in  payment  of  an 
employee's  ordinary  and  necessary 
e;q>en8es  of  transportation,  whether  for 
travel  away  fimn  home  or  local  travel, 
and  the  elements  of  time,  place,  and 
business  purpose  are  substantiated  in 
accordance  with  the  requirements  of 
section  274(d),  the  mileage  allowance  is 
deemed  to  substantiate  die  amount  of 
the  transportation  expenaea. 

Rev.  RuL  84-127, 1984-2  CB.  246, 
provides  that  an  employer  is  not 
required  to  report  as  wages  on  Form  W- 
2  reimbursements  of  amounts  equal  to  or 
less  than  the  standard  mileage  rate,  but 
is  required  to  report  amounts  of 
reimbursement  to  an  employee 
exceeding  that  rate.  In  theory,  the 
reimbursement  equal  to  or  less  than  the 
standard  mileage  rate  would  be  for 
otherwise  deductible  expenses  incurred 
by  the  employee  and  need  not  be 
reported  as  income.  Because  die 
standard  mileage  rate  includes  a 
component  for  depreciation,  the 
limitations  on  the  investment  tax  credit 
and  cost  recovery  deductions  imposed 
by  section  26QF(d](3)  and  S  1.280F-6T(a) 
affect  the  holding  of  Rev.  Rul.  84-127. 

Under  S  1.28QF-6T(a)(l).  employee  use 
of  the  employee's  own  automobile  (or 
other  listed  property)  in  connection  with 
the  employer's  trade  or  business  is  not 
treated  as  business  use  for  purposes  of 
determining  the  amount  of  any 
investment  credit  or  cost  recovery 


deduction  unless  the  use  is  for  the 
convenience  of  the  employer  and 
required  as  a  condition  (rf  employment 
Whether  use  of  an  employee's  own 
automobile  is  for  the  convenience  of  the 
employer  and  required  as  a  condition  of 
employment  is  determined  by  applying 
the  same  principles  for  determining 
whether  the  value  of  any  meals  or 
lodging  furnished  by  an  en^iloyer  to  an 
employee  are  excluded  under  section 
119  from  the  employee's  gross  income.  If 
either  requirement  is  not  met  and  the 
employee  has  no  other  business  use  of 
the  automobile,  the  employee  is  not 
entitled  to  any  investment  credit  or  cost 
recovery  deduction  with  respect  to  that 
autoBoMle.  Under  those  circumstances, 
a  reimbursement  for  transportation 
expenses  at  the  standard  mileage  rate 
would  exceed  the  employee's  deductible 
expenses  by  the  amount  of  the 
depreciation  component  The 
reimbursement  therefore,  must  be 
reported  by  the  employer  as  income  on 
Form  W-2. 

Business  Expenses  of  Indepoident 
Contractors 

Snnilar  to  existing  {  1.274-5(g), 
S  1.274-5T(h)  provides  rules  for  the 
reporting  and  substantiation  of  certain 
expenses  for  travel,  entertainment  gifts, 
or  widi  respect  to  hsted  property  paid  or 
incurred  by  an  independent  contractor 
in  connection  with  services  performed 
for  a  dient  or  customer  under  a 
reimbursement  or  other  expense 
allowance  arrangement  Unless  an 
independent  contractor  substantiates 
each  element  of  an  expenditure  in 
accordance  with  the  requirements  of 
section  274(d)  or  makes  an  adequate 
accounting  of  that  expenditiu^  to  a 
client  or  customer,  the  independent 
contractor  must  include  any 
reimbursement  for  that  expenditure  in 
income.  If  the  independent  contractor 
accounts  to  the  client  or  customer  for 
any  expenses  with  adequate  records  or 
other  sufficient  evidence,  the  client  or 
customer  must  be  prepared  to 
substantiate  each  element  of  the 
expenditure  as  required  by  section 
274(d). 

Qualified  Nonpersonal  Use  Vehicles 

Section  2  of  the  1985  Act  also 
amended  section  274(d)  to  provide  that 
the  substantiation  requirements  of  that 
section  do  not  apply  to  any  qualified 
nonperscmal  use  vehicle.  As  defined  in 
section  274(i),  a  qualified  nonpersonal 
use  vehicle  is  any  vehicle  which,  by 
reason  of  its  nature,  is  not  likely  to  be 
used  more  than  a  de  minimi^  amount  for 
persona]  purposes.  Secti(»  1.274-5T(k) 
of  the  temporary  regulations  contains  a 
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list  of  these  vehicles  to  which  section 
274(d)  does  not  apply.  Under  §  1.274- 
5T(k)(2)(ii)(S).  the  Commissioner  may 
rule  that  other  vehicles  are  qualified 
nonpersonal  use  vehicles.  Comments 
are.  therefore,  invited  concerning  other 
vehicles  that  may  be  designated  as 
qualified  nonpersonal  use  vehicles. 

Business  Use  of  Automobiles  and 
Certain  Other  Vehicles 

A  taxpayer  whose  use  of  an 
automobile  or  certain  other  vehicles 
meets  certain  requirements  during  a 
taxable  year  or  shorter  period  may  use, 
for  the  relevant  period,  one  of  the 
methods  prescribed  in  §  1.274-6T  to 
satisfy  the  substantiation  requirements 
of  section  274(d).  Two  types  of  written 
policy  statements,  in  conjunction  with 
other  evidence,  if  initiated  and  kept  by 
an  employer  to  implement  a  policy  of  no 
personal  use,  or  no  personal  use  except 
for  commuting,  of  a  vehicle  provided  by 
the  employer  to  an  employee,  may 
qualify  as  sufficient  evidence 
corroborating  the  employer's  or 
employee's  own  statement  regarding  the 
amount  of  business  use  of  that  vehicle. 
Methods  of  satisfying  the  substantiation 
requirements  are  also  provided  for 
vehicles  used  in  connection  with  the 
business  of  fanning  and  for  automobiles 
provided  to  employees  by  employers 
who  treat  all  use  by  the  employees  as 
personal  use.  For  taxable  years 
beginning  in  1985,  the  methods 
prescribed  in  §  1.274-6T  will  also  satisfy 
the  requirements  of  section  162. 

As  provided  in  S  1.274-6T(b),  for  a 
vehicle  used  in  connection  wi^  the 
business  of  farming,  an  employer  may 
determine  any  deduction  or  credit  with 
respect  to  the  vehicle  as  if  the  amount  of 
business  use  were  75  percent  plus  that 
percentage  attributable  to  an  amount 
included  in  an  employee's  income  to 
reflect  any  personal  use  of  the  vehicle 
by  the  employee.  Unlike  the  special  rule 
for  farm  vehicles  contained  in  the 
repealed  temporary  regulations  that 
were  published  in  the  Federal  Regbter 
for  February  20. 1985,  9  1.274-6T(b)  does 
not  provide  separate  percentages  of 
business  use  for  vehicles  designed  for 
commercial  use  and  for  other  vehicles. 
Only  one  percentage  is  considered 
appropriate  because  section  274(i) 
exempts  most  vehicles  designed  for 
commercial  use  from  the  section  274(d) 
substantiation  requirements. 

Temporary  Regulations  Under  Section 
280F 

As  added  to  the  Code  by  the  1984  Act 
and  amended  by  the  1985  Act  section 
280F  generally  imposes  limitations  on 
the  amount  of  investment  tax  credit  and 
annual  depreciation  deductions  allowed 


for  an  automobile  placed  in  service  or 
leased  after  June  18, 1984.  Section  280F 
also  requires  the  Internal  Revenue 
Service  to  issue  regulations  that  impose 
on  lessees  of  passenger  automobiles 
limitations  "substantially  equivalent"  to 
the  limitations  imposed  on  similarly 
situated  owners  of  passenger 
automobiles.  On  October  19. 1984, 
pursuant  to  this  requirement  the  Service 
issued  §  1.2a0F-5T  of  the  temporary 
reguJations.  The  1985  Act  further  limits 
the  amount  of  investment  tax  credit  and 
annual  depreciation  deductions 
allowable  for  passenger  automobiles 
placed  in  service  after  April  2, 1985. 

Limitations  applicable  to  automobiles 
leased  after  April  2, 1985.  were  issued 
on  August  20, 1985,  in  Announcement 
85-127  (also  published  in  1985-35 1.R.B. 
40,  September  3, 1985).  Section  1.280F- 
5T  of  the  temporary  regulations  is 
amended  to  incorporate  the  provisions 
of  that  announcement  An  error  in 
paragraph  (d)(2)  of  the  announcement  is 
also  corrected:  9  1.280F-5T(e)(5)(ii) 
clarifies  that  for  any  passenger 
automobile  that  has  a  fair  market  value 
greater  than  $32,400,  the  limitation  in  the 
form  of  an  income  inclusion  in  the 
seventh  and  subsequent  taxable  year 
during  which  the  automobile  is  leased  is 
only  six  percent  of  the  amoimt 
prescribed  by  the  announcement 

One  conmient  on  the  temporary 
regulations  issued  in  October,  1984,  was 
that  the  limitations  applicable  to  leased 
automobiles  did  not  account  for 
situations  when  a  lessor  elects  under 
section  48(d]  to  treat  the  lessee  as 
having  acquired  the  automobile  allowing 
the  lessee  to  claim  the  investment  credit. 
The  Internal  Revenue  Service  plans  to 
issue  an  announcement  in  the  near 
future  that  will  provide  a  separate  set  of 
limitations  applicable  to  lessees  to 
whom  lessors  have  passed  through  the 
investment  credit. 

Additionally,  as  issued  on  October  19, 
1984.  9  1.280F-flT(b)(3)  provided  that 
one  category  of  listed  property,  property 
of  a  type  generally  used  for  purposes  of 
entertainment  recreation,  or 
amusement  includes  photographic, 
phonographic  communication,  and 
video  recording  equipment.  That  section 
is  amended  to  exclude  that  equipment  in 
general  from  the  definition  of  listed 
property  if  it  is  used  exclusively  at  a 
regular  business  establishment  or  in 
connection  with  a  taxpayer's  principal 
trade  or  business.  If  any  equipment  is 
not  listed  property,  it  is  not  subject  to 
the  substantiation  requirements  imposed 
by  section  274(d)(4). 

Fringe  Benefits 

Section  61  of  the  Code  provides  that 
gross  income  includes  "all  income  from 


whatever  source  derived,"  unless 
specifically  excluded  by  another 
provision  of  the  Code.  In  addition, 
section  61  specifies  that  gross  income 
includes  compensation  for  services. 
Section  531  of  the  1984  Act  clarified  that 
fiinge  benefits  are  included  in  gross 
income  as  compensation  for  services 
and  subject  to  income  and  employment 
taxes.  Section  531  also  provided  an 
exclusion  from  gross  income  for  the 
value  of  certain  fiinge  benefits  (such  as 
no-additional-cost  services,  qualified 
employee  discounts,  working  condition 
fringes,  and  de  minimis  fringes). 

The  temporary  regulations  under 
section  61  contain  a  special  rule  that 
may  be  used  to  value  the  commuting  use 
of  an  employer-provided  vehicle.  As 
issued  in  January  1985.  the  temporary 
regulations  provided  that  the  special 
rule  could  not  be  used  to  value  the 
commuting  use  of  an  employer-provided 
vehicle  by  an  officer  or  five-percent 
owner  of  the  employer.  In  February 
1985,  this  restriction  was  amended  to 
provide  that  the  special  rule  could  not 
be  used  to  value  commuting  use  (that 
occurs  after  March  22, 1985)  by  an 
officer  or  one-percent  owner  of  the 
employer.  This  docimient  simplifies  the 
temporary  regulations  to  provide  that 
for  any  commuting  use  that  occurs 
during  1985.  the  special  rule  may  not  be 
used  to  value  the  commuting  use  of  an 
employer-provided  vehicle  by  an  officer 
of  five-percent  owner  of  the  employer. 

For  commuting  use  occurring  after 
December  31. 1985.  the  temporary 
regulations  provide  that  the  special  rule 
may  not  be  used  to  value  the  commuting 
use  of  an  employer-provided  vehicle  by 
a  control  employee.  However,  if  a 
control  employee  is  provided  the 
commuting  use  of  an  employer-providejl 
vehicle  that  is  not  an  automobile  (as 
defined  in  the  regulations),  the  control 
employee  may  use  the  special  rule.  The 
regulations  define  a  control  employee 
separately  for  government  and  non- 
government employers.  The  Service  and 
Treasury  are  interested  in  comments 
concerning  the  definition  of  control 
employee,  especially  the  treatment  of 
state  and  local  executive  officers  as 
control  employees.  The  definition  of 
control  employee  prescribed  for 
purposes  of  valuing  the  commuting  use 
of  an  employer-provided  vehicle  will  not 
apply  to  the  valuation  of  flights  on 
employer-provided  aircraft 

The  temporary  regulations  under 
section  132  clarify  the  relationship 
between  the  section  274  substantiation 
requirements  and  a  section  132  working 
condition  fringe.  The  regulations  provide 
that  neither  an  employer  nor  an 
employee  may  exclude  the  value  of 
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property  or  service*  bom  an  employee's 
income  as  a  working  condition  fringe 
unless  the  substantiation  requiroiients 
of  either  section  lez  or  274  (whichever  is 
applicable)  an  satisfied  hi  additioo,  the 
sectiin  132  regulations  provide  th&t  the 
special  substantiation  safe  harbm  rules 
provided  in  1 1.274-6T  may  be  used  by 
both  employers  and  en4)loyees. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  deteimined  that  this 
temporary  rule  is  not  a  major  rule  as 
de&ied  in  Executive  Order  12281  and 
that  a  regulatory  impact  analysis  is  not 
required. 

A  notice-of  proposed  rulemaking  is 
not  required  by  5  U.&C  553(d)  for 
temporary  regulatiims.  Accordingly,  the 
temporary  r^ulations  do  not  canstttote 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  Chapter  6). 

The  collection  of  information 
requirements  contained  in  these 
regulati(»s  have  beoi  submitted  to  fbe 
Office  of  Management  and  Budget  in 
accordance  wi^  the  requirements  <rf  the 
Paperwork  Reduction  Act  of  198a  These 
requirements  have  been  approved  by 
OMB. 

Drafting  Information 

The  principal  authcKS  of  these 
temporary  regulations  are  Midiel  A. 
Dazi^  and  and  Annette ).  Guarisco  of  the 
Legislation  and  Regulations  Division  of 
the  OfRce  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  the  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CPR  l£l-l-l^l-4 

Income  taxes,  Taxable  income. 
Deductions,  Exemptions. 

28CFnPaTt802 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  28  CFR  Parts  1  and  602 
are  amended  as  foUows: 

PART  1— (AMEM)ED} 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citatioo: 

Autliarity:  20  U.S.C.  7805.  *  *  *  Section 
1.132-lT  also  issued  under  2S  U.SX:.  132; 
section  t.280F-5T  also  issued  noder  26  M&C 
280F(c]. 


Par.  2.  Section  1.61-2T  is  amended  by 
removing  the  heading  immediately 
preceding  QyA-20.  Q/A-20.  and  Q/A- 
21. 

Par.  S.  Secticm  l.ei-2T  is  amended  by 
adding  a  new  tM">^ing  immediately 
preceding  Q/A-2ft  new  Q/A-2(K  Q/A- 
20a,  Q/A-20b.  and  Q/A-21  immediately 
after  Q/A-IO  to  read  as  folkrars: 


S  1.61-2T 
inv  ntnDon  Of  fnngs  MffMfns 


Use  of  Employer'Provided  Vehicles  for 
Commuting 

Q-20:  Is  there  a  special  rule  that 
taxpayers  may  use  to  value  employer- 
provided  vehicles  whidi  are  not 
available  for  personal  purposes  other 
than  commuthig? 

A-20:  A  spedal  rule  may  be  used  to 
compute  commuting  value  if  tiie 
following  criteria  are  met  by  employers 
and  employees  with  respect  to  an 
employer-provided  vehicle: 

(a)  The  vriiide  is  owned  or  leased  by 
the  employer  and  is  provided  to  one  or 
more  employees  for  use  in  connection 
with  the  employer's  trade  or  business 
and  is  used  in  tfie  employer's  trade  or 
business, 

(b)  For  bona  fide  noncompensatory 
business  reasons,  the  employer  requires 
the  emplo]ree  to  commute  to  and/or 
from  woHc  in  the  vehicle. 

(c)  The  employer  has  established  a 
written  policy  imder  which  neither  the 
employee,  nor  any  individual  whose  use 
would  be  taxable  to  the  employee,  may 
use  the  vehicle  for  personal  purposes, 
other  than  for  commuting  or  de  minimis 
personal  use  (such  as  a  stop  for  a 
personal  errand  on  the  way  between  a 
business  delivery  and  the  employee's 
home). 

(d)  Except  for  de  minimis  personal 
use,  neither  the  employee  nor  any 
individual  whose  use  would  be  taxable 
to  the  employee  uses  the  vehicle  for  any 
personal  purpose  other  than  commuting, 
and 

(e)  The  employee  required  to  use  the 
vehicle  for  commuting  is  not  a  control 
employee  of  the  employer  (as  defined  in 
Q/A-20b  of  this  section). 

If  the  vehicle  is  a  chauffeur-driven 
vehicle,  the  special  rule  of  this  Q/A-20 
may  not  be  used  to  value  the  commuting 
use  of  any  passenger  who  commutes  in 
the  vehicle.  The  rule  may  be  used, 
however,  to  value  die  ocnnmuting  use  of 
the  chauffeur.  For  purposes  of  Q/A-20 
through  Q/A-22  of  this  section,  the  term 
"vehicle"  means  any  motorized  wheeled 
vehicle  manufactured  primarily  for  use 
on  public  streets,  roads,  and  highways. 
Except  as  otherwise  provided  in  Q/A- 


20a  and  Q/Ar-20b  of  ttiis  section,  die 
term  ''v^ide"  indodes  an  antmnobile 
as  defined  in  Q/A-ll  of  this  section.  For 
purposes  of  this  section,  the  term 
"personal  use"  has  the  same  meaning  as 
prescribed  in  )  1.274-6T(eK5). 

Q-20a:  What  special  effective  date* 
apply  to  the  criteria  provided  in  Q/A-20 
of  this  section? 

A-20a:  Notwithstanding  anything  in 
Q/A-20  of  this  section  to  the  contrary^ — 

(a)  Written  policy  not  required  in 

1985.  The  pcriicy  described  in  Q/A-20(c} 
of  this  section  prohibiting  personal  nse 
need  not  be  written  provided  the' 
comranting  use  being  vahieMl  under  die 
special  rule  occurs  prior  to  January  1, 
1986:  and 

(b)  Commuting  during  1965.  ¥at 
commuting  use  that  occurs  after 
December  31, 19B4,  but  before  Janaary  1, 

1986.  Q/A-20(e)  of  diis  section  shaD  be 
applied  by  snbstitating  "an  employee 
who  is  an  officer  or  a  five-percent  owner 
of  the  employer"  in  heu  of  "control 
en4doyee."  If  the  vehicle  in  which  the 
employee  is  required  to  commute  is  not 
an  automobile  as  defined  in  Q/A-ll  of 
this  section,  neither  the  restrictions  vi 
Q/A-20(e}  of  diis  section  (relating  to 
control  employees)  nor  the  restrictions 
of  this  Q/A-20a(b}  (relating  to  officers 
and  five-percent  owners)  apply.  For 
purposes  of  determining  who  is  a  5- 
percent  owner,  any  individual  who 
owns  (or  is  considered  as  owning)  five 
or  more  percent  of  the  fair  market  value 
of  an  entity  (the  "owned  entity")  is 
considered  a  five-percent  owner  of  all 
entities  whidi  would  be  aggregated  widi 
the  owned  entity  under  the  rules  of 
section  414(b),  (c),  or  (m). 

Q-20b:  Who  is  a  "control  employee" 
for  purposes  of  determining  the  value  of 
the  availability  of  an  employer-provided 
vehicle  for  commuting? 

A-20b:  (a)  Non-government  employer. 
For  purposes  of  Q/A-20  of  this  section, 
a  control  onployee  of  a  non-government 
emplojrer  is  any  enqiloyee — 

(1)  Who  is  a  Board-  or  shareholder- 
appointed,  confirmed,  or  elected  officer 
of  the  employer, 

(2)  Who  is  a  director  of  the  employer, 
or 

(3)  Who  owns  a  one-percent  or  greater 
equity,  capital,  or  profits  interest  in  the 
employer. 

For  purposes  of  determing  who  is  a  one- 
percent  owner  under  paragraph  (aK3)  of 
this  Q/A-20b.  any  individual  who  owns 
(or  is  considered  as  owning  under 
section  318(a)  or  principles  similar  to 
section  318(a]  for  entities  other  than 
corporations)  one  percent  or  more  of  the 
fair  market  value  of  an  entity  (the 
"owned  entity")  is  considered  a  one- 
percent  owner  of  all  entities  whid^ 
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would  be  aggregated  with  the  owned 
entity  under  the  rules  of  section  414(b). 
(c).  (m).  or  (o). 

(b)  Government  employer.  For 
purposes  of  Q/A-20  of  this  section,  a 
control  employee  of  a  government 
employer  is  any — 

(1)  Elected  official. 

(2)  Federal  employee  who  is 
appointed  by  the  President  and 
confirmed  by  the  Senate,  or 

(3)  State  or  local  executive  officer 
comparable  to  individuals  described  in 
paragraph  (b)(1)  and  (2)  of  this  Q/A- 
20b. 

For  purposes  of  this  Q/A-20b.  the  term 
"government"  includes  any  Federal, 
state,  or  local  governmental  unit  and 
any  agency  or  instrumentality  thereof. 

(c)  Control  employee  exception. 
Notwithstanding  anything  in  this  section 
to  the  contrary,  an  employee  who  is  a 
control  employee  may  use  the  special 
valuation  nile  of  Q/A-20  of  this  section 
if  the  criteria  of  Q/A-20  are  satisfied 
(except  for  the  condition  in  Q/A-20(e)  of 
this  section)  and  the  vehicle  in  which 
the  control  employee  is  required  to 
commute  is  not  an  automobile  as 
defined  in  Q/A-11  of  this  sectioa 

Q-21:  If  the  requirements  of  Q/A-20 
of  this  section  are  satisfied,  what  is  the 
special  rule  for  valuing  the  commuting 
use  of  an  employer-provided  vehicle? 

A-21:  Under  the  special  rule,  the 
commuting  use  is  valued  at  $1.50  per 
one-way  commute  (e.g..  bom  home  to 
work  or  from  work  to  home).  If  there  is 
more  than  one  employee  who  conunutes 
in  the  vehicle,  such  as  in  the  case  of  an 
employer-sponsored  car  pool,  the 
amount  includible  in  the  income  of  each 
such  employee  is  $1.50  per  one-way 
commute.  Thus,  the  amount  includible 
for  each  round-trip  commute  is  $3.00  per 
employee. 

Par.  4.  Section  1.132-lT  is  amended  by 
adding  new  Q/A-4a  and  Q/A-4b 
immediately  after  Q/A-4  to  read  as 
follows: 

fl.lST-IT    QiwsMona  and  anawwrs  ralating 
lottw  ndiMlon  froni  sraaakioonM  of 


Working  Condition  Fringe 
•        •        •        •        • 

Q-4a:  Do  section  162  and  section 
274(d}  and  the  regulations  thereunder 
apply  in  determining  the  amount,  if  any, 
of  an  employee's  working  condition 
fringe  with  respect  to  employer-provider 
property  or  services? 

A-4a:  Yes,  as  provided  below. 

(a)  In  general.  The  value  of  property 
or  services  provided  to  an  employee  by 
an  employer  may  not  be  excluded  from 


the  employee's  gross  income  as  a 
working  condition  fringe,  by  either  the 
employer  or  the  employee,  unless  the 
substantiation  requirements  of  either 
section  162  or  section  274(d)  (whichever 
is  applicable)  and  the  regulations 
thereunder  are  satisfied. 

(b)  Listed  property.  With  respect  to 
listed  property  (as  defined  in  section 
280F(d)(4)),  the  substantiation 
requirements  of  section  274(d)  and  the 
regulations  thereunder  do  not  apply  to 
the  determination  of  an  employee's 
working  condition  binge  exclusion  prior 
to  the  first  taxable  year  of  the  employer 
beginning  in  1986.  For  example,  if  an 
employer's  first  taxable  year  beginning 
in  1986  begins  on  July  1.  the 
substantiation  requirements  of  section 
274(d)  apply  to  the  employee  as  of  that 
date.  The  substantiation  requirements  of 
section  274(d)  apply  generally  to  an 
employee  regardless  of  whether  the 
requirements  of  section  274  apply  to  the 
employee's  employer  (such  as  when  the 
employer  is  a  tax-exempt  organization); 
in  these  cases,  the  requirements  of 
section  274(d)  apply  to  the  employee  as 
of  January  1, 1986. 

In  general  the  substantiation 
requirements  of  section  274(d)  are 
satisfied  by  adequate  records  or 
sufficient  evidence  corroborating  the 
employee's  own  statement.  Thus,  such 
records  or  evidence  provided  by  the 
employee,  and  relied  upon  by  the 
employer  to  the  extent  permitted  by  the 
regulations  promulgated  under  section 
274(d),  will  be  sufficient  to  substantiate 
a  working  condition  fringe  exclusion. 

(c)  Safe  harbor  rules.  Section  1.274-6T 
provides  that  the  substantiation 
requirements  of  section  274(d)  and  the 
regulations  thereunder  may  be  satisfied, 
in  certain  circumstances,  by  using  one  or 
more  of  the  safe  harbor  rules  prescribed 
in  {  1.274-6T.  If  the  employer  uses  one 
of  the  safe  harbor  rules  prescribed  in 

S  1.274-6T  during  a  period  with  respect 
to  a  vehicle  (as  defined  in  S  1.61-2T  Q/ 
A-20).  that  rule  must  be  used  by  the 
employer  to  substantiate  a  working 
condition  fiinge  exclusion  with  respect 
to  that  vehicle  during  the  period.  An 
employer  that  is  exempt  from  Federal 
income  tax  may  still  use  one  of  the  safe 
harbor  rules  (if  the  requirements  of  that 
section  are  otherwise  met  during  a 
period)  to  substantiate  a  working 
condition  fringe  exclusion  with  respect 
to  the  same  vehicle  during  the  period.  If 
the  employer  uses  one  of  the  methods 
prescribed  in  S  1.274-6T  during  a  period 
with  respect  to  an  employer-provided 
vehicle,  that  method  may  be  used  by  an 
employee  to  substantiate  a  working 
condition  fringe  exclusion  with  respect 
to  the  same  vehicle  during  the  period,  as 
long  as  the  employee  includes  in  gross 


income  the  amount  allocated  to  the 
employee  pursuant  to  S  1.274-6T  and 
this  section.  If,  however,  the  employer 
uses  the  safe  harbor  rule  prescribed  in 
S  1.274-6T(a)  (2)  or  (3)  and  the  employee 
without  the  employer's  knowledge  uses 
the  vehicle  for  purposes  other  then  de 
minimis  personal  use  (in  the  case  of  the 
rule  prescribed  in  {  1.274-6T(a)(2)).  or 
for  purposes  other  than  de  minimis 
persona]  use  and  commuting  (in  the  case 
of  the  rule  prescribed  in  S  1.274- 
6T(a)(3)),  then  the  employee  has 
additional  gross  income. 

The  rules  prescribed  in  this  Q/A-4a 
assume  that  the  safe  harbor  rules 
prescribed  in  S  1.274-6T  are  used  for  a 
one-year  period.  Accordingly,  references 
to  the  value  of  the  availability  of  a 
vehicle,  amounts  excluded  as  a  working 
condition  fringe,  etc.,  are  based  on  a 
one-year  period.  If  the  safe  harbor  rules 
prescribed  in  {  1.274-6T  are  used  for  a 
period  of  less  than  a  year,  the  amounts 
referenced  in  the  previous  sentence 
must  be  adjusted  accordingly.  For 
purposes  of  this  section,  the  term 
"personal  use"  has  the  same  meaning  as 
prescribed  in  ( 1.274-6T(e)(5). 

(d)  Vehicles  not  available  to 
employees  for  personal  use.  For  a 
vehicle  described  in  §  1.274-6T(a)(2) 
(relating  to  certain  vehicles  not  used  for 
personal  purposes),  the  working 
condition  fringe  exclusion  is  equal  to  the 
value  of  the  availabiUty  of  the  vehicle  if 
the  employer  uses  the  method 
prescribed  in  S  1.274-6T(a)(2). 

(e)  Vehicles  not  available  to 
employees  for  personal  use  other  than 
commuting.  For  a  vehicle  described  in 
§  1.27-€T(a)(3)  (relating  to  certain 
vehicles  not  used  for  personal  purposes 
other  than  commuting),  the  working 
condition  fringe  exclusion  is  equal  to  the 
value  of  the  availability  of  the  vehicle 
for  purposes  other  than  commuting  if  the 
employer  uses  the  method  prescribed  in 
9  1.274-6T(a)(3).  The  rule  applies  only  if 
the  special  rule  for  valuing  commuting 
use.  as  prescribed  in  Q/A-20  through  A/ 
A-22  of  S  1.61-2T.  is  used  and  the 
amount  determined  under  the  special 
rule  is  included  in  the  employee's 
income  (or  the  employee  reimburses  the 
employer  for  such  amount). 

(f)  Vehicles  used  in  connection  with 
the  business  of  farming  that  are 
available  to  employees  for  personal  use. 
For  a  vehicle  described  in  S  1.274-6T(b) 
(relating  to  certain  vehicles  used  in 
connection  with  the  business  of 
farming),  the  working  condition  fringe 
exclusion  is  calculated  by  multiplying 
the  value  of  the  availability  of  the 
vehicle  by  75  percent. 

If  the  vehicle  is  available  to  more  than 
one  individual,  the  employer  must 
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allocate  the  gross  income  attributable  to 
the  vehicle  (25  percent  of  the  value  of 
the  availability  of  the  vehicle)  among 
the  employees  (and  other  individuals 
whose  use  would  not  be  attributed  to  an 
employee)  to  whom  the  vehicle  was 
available.  This  allocation  must  be  done 
in  a  reasonable  manner  to  reflect  the 
personal  use  of  the  vehicle  by  the 
individuals.  Amounts  that  would  be 
allocated  to  individuals  who  are  not 
employees  (such  as  a  sole  proprietor) 
■  reduce  the  amount  that  may  be 
allocated  to  employees  but  are 
otherwise  to  be  disregarded  for 
purposes  of  this  Q/A-4a. 

For  purposes  of  this  Q/A-4a9f).  the 
value  of  the  availability  of  a  vehicle  may 
be  calculated  as  if  the  vehicle  had  been 
available  to  only  one  employee 
continuously  and  without  regard  to  any 
working  condition  fringe  exclusion. 

The  following  examples  illustrate  a 
reasonable  allocation  of  gross  income 
with  respect  to  an  employer-provided 
vehicle  between  two  employees: 

Example  (J).  Assume  that  two  farm 
employees  share  the  use  of  a  vehicle  which 
for  a  calendar  year  is  regularly  used  directly 
in  connection  with  the  business  of  fanning 
and  qualified  for  use  of  the  rule  in  §  1.274- 
6T(b).  Employee  A  uses  the  vehicle  In  the 
morning  directly  in  connection  with  the 
business  of  farming  and  employee  B  uses  the 
vehicle  in  the  afternoon  directly  in 
connection  with  the  business  of  farming. 
Assume  further  that  employee  B  takes  tlie 
vehicle  home  in  the  evenings  and  weekends. 
The  employer  should  allocate  all  the  income 
attributable  to  the  availability  of  the  vehicle 
to  employee  B. 

Example  (2).  Assume  that  for  a  calendar 
year,  farm  employees  C  and  D  share  the  use 
of  a  vehicle  that  is  regularly  used  directly  in 
connection  with  the  business  of  farming  and 
qualifies  for  use  of  the  rule  in  S  1.274-6T(b). 
Assume  further  that  the  employees  alternate 
taking  the  vehicle  home  in  the  evening  and 
alternate  the  availability  to  use  the  vehicle 
for  personal  purposes  on  weekends.  The 
employer  should  allocate  the  income 
attributable  to  the  availability  of  the  vehicle 
for  personal  use  (25  percent  of  the  value  of 
the  availabihty  of  the  vehicle)  equally 
between  the  two  employees. 

Example  (3).  Assume  the  same  facts  as  in 
example  (2)  except  that  C  is  the  sole 
proprietor  of  the  farm.  Based  on  these  facts,  C 
should  allocate  the  same  amount  of  income  to 
D  as  was  allocated  to  D  in  example  (2].  No 


other  income  attributable  to  the  availability 
of  the  vehicle  for  personal  use  should  be 
allocated. 

Q-4b:  What  special  rule  applies  with 
respect  to  the  use  of  qualified 
nonpersonal  use  vehicles? 

A-4b:  Effective  January  1, 1985,  one 
hundred  percent  of  the  value  of  the  use 
of  a  qualified  nonpersonal  use  vehicle 
(as  described  in  f  1.274-CT(k))  is 
excluded  from  gross  income  as  a 
working  condition  fringe,  provided  that, 
in  the  case  of  vehicles  described  in 
paragraph  (k)(3)  through  (7)  of  that 
section,  the  use  of  the  vehicles  conforms 
to  the  requirements  of  that  paragraph. 

Par.  5.  Section  1.162-25T  is  revised  to 
read  as  follows: 

91.1C2-2ST   DaducttonawWirespactto 


(a)  Employer.  If  an  employer  includes 
the  value  of  a  noncash  fringe  benefit  in 
an  employee's  gross  income,  the 
employer  may  not  deduct  this  amount  as 
compensation  for  services,  but  rather 
may  deduct  only  the  costs  incurred  by 
the  empk)yer  in  providing  the  benefit  to 
the  emjrioyee.  The  employer  may  be 
allowed  a  cost  recovery  deduction  under 
section  168  or  a  deduction  under  section 
179  for  an  expense  not  chai^able  to 
capital  account,  or,  if  the  noncash  fiinge 
benefit  is  property  leased  by  the 
employer,  a  deduction  for  the  ordinary 
and  necessary  business  expense  of 
leasing  the  property. 

(b)  Employee.  If  an  employer  provides 
the  use  of  a  vehicle  (as  defined  in 

S  1.61-2T  Q/A-20)  to  an  employee  as  a 
noncash  fringe  benefit  and  includes  the 
entire  value  of  the  benefit  in  an 
employee's  gross  income  without  taking 
into  account  any  exclusion  for  a 
woridng  condition  fiinge  allowable 
under  section  132  and  the  regulations 
thereunder,  the  employee  may  deduct, 
for  purposes  of  determining  adjusted 
gross  income,  that  value  multiplied  by 
the  percentage  of  the  total  use  of  the 
vehicle  that  is  in  connection  with  the 
employer's  trade  or  business.  If  the 
employer  determines  the  value  of  the 
noncash  fringe  benefit  under  a  special 
accounting  rule  that  allows  the  employer 
to  treat  the  value  of  benefits  provided 


during  the  last  two  months  of  the 
calendar  year  or  any  shorter  period  as 
paid  during  the  subsequent  calendar 
year,  tiien  the  employee  must  determine 
the  deduction  allowable  under  this 
paragraph  H))  without  regard  to  any  use 
of  the  benefit  during  those  last  two 
months  or  any  shorter  period.  The 
employee  may  not  use  a  cents-per-mile 
valuation  method  to  determine  the 
deduction  allowable  under  this 
paragraph  (b). 

(c)  Examples.  The  foQowing  examples 
illustrate  the  provisions  of  this  section. 

Example  (1).  On  January  1, 1966,  X 
Company  owns  and  provides  tiie  use  of  an 
antpmobile  with  a  fair  mariiet  vahie  of 
$20,000  to  E,  an  employee,  for  tiie  entire 
calendar  jrrar.  Both  X  and  E  compute  taxable 
income  on  tlie  basis  oi  the  calendar  year. 
Seventy  percent  of  the  use  of  the  automobile 
by  E  is  in  connection  writh  X's  trade  or 
business.  If  X  uses  the  special  rule  provided 
in  i  1.61-2T  for  valuing  the  availability  of  the 
automobile  and  takes  into  account  tiie 
amount  exdudable  as  a  working  cxmdition 
fringe,  X  would  include  tlJ80  {I540a  the 
Annual  Lease  Valua.  leas  70  percent  of 
$5,600)  in  E's  gross  income  for  1966.  X  may 
not  deduct  the  amount  included  in  E's  income 
as  compensation  for  services.  X  may, 
however,  detennine  a  cost  recovery 
deduction  under  section  168.  subject  to  the 
limitatioiu  under  section  260F.  for  taxable 
year  1966. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1).  except  that  X  includes  $6300  in 
E's  gross  income,  the  value  of  the  noncash 
fringe  benefit  without  taking  into  account  the 
amount  excludable  as  a  woridng  condition 
fringe.  X  may  not  deduct  that  amount  as 
compensation  for  services,  but  may 
determine  a  cost  recovery  deduction  under 
section  168,  subject  to  the  limitations  under 
section  280F.  For  purposes  of  determining 
adjusted  groas  income.  E  may  deduct  $3,920 
($5,600  multiplied  by  the  percent  of  business 
use). 

Edilarial  Mots.  The  text  of  new  regulations 
i  1.274-6T,  set  forth  on  pages  41  tlm>ugh  86  of 
this  Treasiuy  Decision,  includes  numerous 
instances  of  heavy  underiining  that  is 
visually  distinguishable  from  the  underlining 
that  is  used  to  indicate  itaUcs.  Tbe  heavy 
underlining  shows  the  changes  from 
regulations  ( 1.274-5  to  regulations  1 1.274- 
6T.  The  underlining  is  not  part  of  the  text  of 
the  regulations. 

■nXlNS  COOK  4SS0-O1-II 
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Par.  «.  Mew  S  1.274-5T  !•  added  In  the  apptoprUte 
place  and  reads  as  follows: 

S  1.274-5T  Substantiation  requiceaents  {tenqwrary) . 

(a)  In  9#neral.  For  taxable  years  beginning  on  or 
after  January  1,  1986,  no  deduction  or  credit  shall  be 
allowed  with  respect  to — 

(1)  Traveling  away  from  hone  (including  neals 
and  lodging). 

(2)  Any  activity  which  is  of  a  type  generally 
considered  to  constitute  entertainaent,  amusement, 
or  recreation,  or  with  respect  to  a  facility  used 
in  connection  with  such  an  activity,  including  the 
items  specified  in  section  274  (e), 

(3)  Gifts  defined  in  section  274  (b),  or 

(4)  Any  listed  property  (as  defined  in 
section  280P  (d)  (4)  and  S  1.280F-6T  (b)), 

unless  the  taxpayer  substantiates  each  element  of  the 
expenditure  or  use  (as  described  in  paragraph  (b)  of 
this  section)  in  the  manner  provided  in  paragraph  (c) 
of  this  section.  This  limitation  supersedes  the 
doctrine  founded  in  Cohan  v.  rnminiaBioner.  39  P. 2d  540 
(2d  Cir.  1930).  The  decision  held  that,  where  the 
evidence  indicated  a  taxpayer  incurred  deductible  travel 
or  entertainment  expenses  but  the  exact  amount  cpuld  not 


be  determined,  the  court  should  make  a  close 
approximation  and  not  disallow  the  deduction  entirely. 
Section  274  (d)  contemplates  that  no  deduction  or  credit 
shall  be  allowed  a  taxpayer  on  the  basis  of  such 
approximations  or  unsupported  testimony  of  the  taxpayer. 
For  purposes  of  this  section,  the  term  "entertainment" 
means  entertainment,  amusement,  or  recreation,  and  use 
of  a  facility  therefor;  and  the  term  "expenditure" 
includes  expenses  and  items  (including  items  such  as 
losses  and  depreciation). 

(b)   pigmanta  of  an  expandlture  or  use — (1)   In 
ggneral.  Section  274  (d)  and  this  section  contemplate 
that  no  deduction  or  credit  shall  be  allowed  for  travel, 
entertainoient,  a  gift,  or  with  respect  to  listed 
property  unless  the  taxpayer  substantiates  the  requisite 
elements  of  each  expenditure  or  use  as  set  forth  In  this 
paragraph  (b) . 

(2)  Travel  avd^Iism-hmA-     The  elements  to  be 
proved  with  respect  to  an  expenditure  for  travel  away 
from  home  are— 

(i)   Amount .  Amount  of  each  separate  expenditure 
for  traveling  away  from  home,  such  as  cost  of 
transportation  or  lodging,  except  that  the  daily  cost  of 
the  traveler's  own  breakfast,  lunch,  and  dinner  and  of 
•xpenditMres  incidental  to  such  travel  may  be        ^ 
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•99C«9at«d,  if  act  forth  in  rtasonabl*  categories,  aacb 
«s  for  aaals,  for  gasoline  and  oil*  and  for  taxi  fares; 

(ii)  XlBft.  Dates  of  departure  and  return  for  each 
trip  away  fro*  hose,  and  nuod&er  of  days  away  fro*  boae 
spent  on  business; 

(iii)  Place.  Destinations  or  locality  of  travel, 
described  by  nane  of  city  or  town  or  other  siailar 
designation;  and 

(iv)  Bualneas  purpose.  Business  reason  for  travel 
or  nature  of  the  business  benefit  derived  or  expected  to 
be  derived  as  a  result  of  travel. 

(3)  Knt^^rtmlnment  in  general.  The  elements  to  be 
proved  with  respect  to  an  expenditure  for  entertainment 
are— 

(i)  ABSlUt.  Amount  of  each  separate  expenditure 
for  entertainment,  except  that  such  incidental  items  as 
taxi  fares  or  telephone  calls  may  be  aggregated  on  a 
daily  basis; 

(ii)  Time.  Date  of  entertainment j 
\  (iii)  Place.  Name,  if  any,  address  or  location, 
and  designation  of  type  of  entertainment,  such  as  dinner 
or  theater,  if  such  information  is  not  apparent  from  the 
designation  of  the  place; 

(Iv)  Business  purpose.  Business  reason  for  the 
entertainment  or  nature  of  business  benefit  derived  or 


expected  to  be  derived  as  a  result  of  the  entertainment 
and,  except  in  the  case  of  business  meals  described  in 
section  274  <c)  (1),  the  nature  of  any  business 
discussion  or  activity; 

(V)   Btmlnaga  r^iatlonahlp.  Occupation  or  other 
information  relating  to  the  person  or  persons 
entertained,  including  name,  title,  or  other 
designation,  sufficient  to  establish  business 
relationship  to  the  taxpayer. 

(4)   Bp<-»rtainiB»nt-  Air^ctAv   Preceding  or  following 
f   BtihHtantiial  and  bona  fide  business  disCUflSion.   If  a 
taxpayer  claims  a  deduction  for  entertainment  directly 
preceding  or  following  a  substantial  and  bona  fide 
business  discussion  on  the  ground  that  such  entertain- 
ment was  associated  with  the  active  conduct  of  the  tax- 
payer's trade  or  business,  the  elements  to  be  proved 
with  respect  to  such  expenditure,  in  addition  to  those 
enumerated  in  paragraph  (b)  (3)  (i),  (ii),  {iii)»  and 
(v)  of  this  section  are— 

(i)   Time.   Date  and  duration  of  business 
discussion; 

(ii)   place.   Place  of  business  discussion; 

(iii)  BuaiP^^^  purpose.  Nature  of  business 
discussion,  and  business  reason  for  the  entertainment  or 
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nature  of  business  benefit  derived  or  expected  to  be 
derived  as  the  result  of  the  entertainnent; 

(iv)  Bu«in««s  rglationship.   Identification  of 
those  persons  entertained  who  participated  in  the 
business  discussion. 

(5)  filfts.  The  elements  to  be  proved  with  respect 
to  an  expenditure  for  a  gift  are — 

(i)  ABQUnlL*  Cost  of  the  gift  to  the  taxpayer; 

(li)   Time.  Date  of  the  gift; 

(iii)   Description.  Description  of  the  gift; 

(iv)  Buslnaas  purpose.  Business  reason  for  the 
gift  or  nature  of  business  benefit  derived  or  expected 
to  be  derived  as  a  result  of  the  gift;  and 

(V)  Ba&iaftgJ-relationabip.  occupation  or  other 
inforaation  relating  to  the  recipient  of  the  gift, 
including  name,  title,  or  other  designation,  sufficient 
to  establish  business  relationship  to  the  taxpayer. 

(6)  fisted  pxflperty.   The  elements  to  be  proved 
with  respect  to  any  listed  property  are — 

<i)   Amount — (A)   Expenditures.   The  amount  of 
each  separate  expenditure  with  respect  to  an  item 
of  listed  property,  such  as  the  cost  of 
acquisition,  the  cost  of  capital  improvements, 
lease  payments,  the  cost  of  maintenance  and 
repairs,  or  other  expenditures,  and  ' 
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(B)  C&fcB.  The  amount  of  each 
business/investment  use  (as  defined  in 
5  1.280F-6T  (d)  (3)  and  (e) ) ,  based  on  the 
appropriate  measure  (i-.e.,  mileage  for  automobiles 
and  other  means  of  transportation  and  time  for 
other  listed  property,  unless  the  Commissioner 
approves  an  alternative  method) ,  and  the  total  use 
of  the  listed  property  for  the  taxable  period. 

I    (ii)  limfi.  Date  of  the  expenditure  or  use 
with  respect  to  listed  property,  and 

business  purpose  for  an  expenditure  or  use  with 
respect  to  any  listed  property  (aSA 

1.274-5T  (c)  (6)  (i)  (B)  and  (C)  for  special 


rules  for  the  aggregation  of  expenditures  and 
business  use  and  5  1.280F-6T  (d)  (2)  for  the 
distinction  between  qualified  business  use  and 
business/investment  use) . 
ge»  also  S  1.274-5T  (e)  relating  to  the  substantiation 
of  business  use  of  employer-provided  listed  property  and 
S  1.274-6T  for  special  rules  for  substantiating  the 
business/investment  use  of  certain  types  of  listed 
property. 

^c)  RvlfB  ff  pvh^tantiation— (1)  u  general. 
Except  as  otherwise  provided  in  this  section  and 
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S  1.274-6T,  a  taxpayer  must  substantiate  each  element  of 
•n  expenditure  _or  use  (described  in  paragraph  (b)  of 
this  section)  by  adequate  records  or  by  sufficient 
evidence  corroborating  his  own  statement.  Sec- 
tion 274  (d)  contemplates  that  a  taxpayer  will  maintain 
and  produce  such  substantiation  as  will  constitute  proof 
of  each  expenditure  or  use  referred  to  in  section  274. 
Written  evidence  has  considerably  more  probative  value 
than  oral  evidence  alone.   In  addition^  the  probative 
value  of  written  evidence  is  greater  the  closer  in  time 
it  relates  to  the  expenditure  or  use.   A  contemporsneous 
log  is  not  required,  but  a  record  of  the  elements  of  an 
expenditure  or  of  a  business  use  of  listed  property  made 
at  or  near  the  time  of  the  expenditure  or  use,  supported 
by  sufficient  documentary  evidence,  has  a  high  degree  of 
credibility  not  present  with  respect  to  a  statement 
prepared  subsequent  thereto  when  generally  there  is  a 
lack  of  accurate  recall.  Thus,  the  corroborative 
evidence  required  to  support  a  statement  not  made  at  or 
near  the  time  of  the  expenditure  oruse  must  have  a  high 
degree  of  probative  value  to  elevate  such  statement  and 
evidence  to  the  level  of  credibility  reflected  by  a    , 
record  made  at  or  near  the  time  of  the  expenditure  or 
use  supported  by  sufficient  documentary  evidence.  The 
substantiation  requirements  of  section  274  (d)  are 
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designed  to  encourage  taxpayers  to  maintain  the  records, 
together  iwith  documentary  evidence,  as  provided  in 
paragraph  (c)  (2)  of  this  section. 

(2)   Substantiation  by  adequate  records — (1)   In 
qanaral.  To  meet  the  "adequate  records"  requirements  of 
section  274  (d) ,  a  taxpayer  shall  maintain  an  account 
book,  diary,  log,  statement  of  expense,  trip  sheets,  or 
similar  record  (as  provided  in  paragraph  (c)  (2)  (ii) 
of  this  section) ,  and  documentary  evidence  (as  provided 
in  paragraph  (c)  (2)  (iii)  of  this  section)  which,  in 
combination,  are  sufficient  to  establish  each  element  of 
an  expenditure  or  use  specified  in  paragraph  (b)  of  this 
section.  It  is  not  necessary  to  record  information  in 
an  account  book,  diary,  log,  statement  of  expense,  trip 
sheet,  or  similar  record  which  duplicates  information 
reflected  on  a  receipt  so  long  as  the  account  book,  etc. 
and  receipt  complement  each  other  in  an  orderly  manner. 

(11)   Account  book,  diary,  etc.   An  account  book, 
diary,  log,  statement  of  expense,  trip  sheet,  or  similar 
record  must  be  prepared  or  maintained  in  such  manner 
that  each  recording  of  an  element  of  an  expenditure  or 
use  is  made  at  or  near  the  time  of  the  expenditure  _or 
use. 


(A) 


HnAf>  at   or   near   the   time  Qf_±he_fiXP^jai31tUCe  OC 


uae.     For  purposes  of  this  section,   the  phrase  "made  at 


I 


< 

z 

o 

Oi 


a 


< 
» 

3 

ss 

s 

OI 


93 

E- 
n 

CD 

B 
D 
O. 

50 
n 

OQ 

E. 

09 

5' 

3 


-  49  - 


-  50  - 


or  neat  the  time  of  the  expenditure  or  use*  means  the   | 
elements  of  an  expenditure  or  use  are  recorded  at  a  time 
when,  in  relation  to  the  use  or  making  of  an 
expenditure,  the  taxpayer  has  full  present  knowledge  of 
each  element  of  the  expenditure  or  use,  such  as  the    j 
amount,  time,  place,  and  business  purpose  of  the 
expenditure  and  business  relationship.  An  expense     I 
account  statement  which  is  a  transcription  of  an  account 
book,  diary,  log,  or  similar  record  prepared  or 
maintained  in  accordance  with  the  provisions  of  this 
paragraph  (c)  (2)  (ii)  shall  be  considered  a  record 
prepared  or  maintained  in  the  manner  prescribed  in  the 
preceding  sentence  if  such  expense  account  statement  is 
submitted  by  an  employee  to  his  employer  or  by  an 
independent  contractor  to  his  client  or  customer  in  the 
regula^'-course  of  good  business  practice.  For  example, 
a  log  maintained  on  a  weekly  basis,  which  accounts  for 
use  during  the  week,  shall  be  considered  a  record  made 
at  or  near  the  time  of  such  use.  ! 

(B)   S^^gt;anttatlQn  of  business  Durpos^.   In  order 
to  constitute  an  adequate  record  of  business  purpose 
within  the  meaning  of  section  274  (d)  and  this 
paragraph  (c)  (2),  a  written  statement  of  business 
purpose  generally  is  required.  However,  the  degree  of 
substantiation  necessary  to  establish  business  purpose 


will  vary  depending  upon  the  facts  and  circuBStances  of 
each  case.  Where  the  business  purpose  it  evident  ftoa 
the  surrounding  facts  and  circumstances,  a  written 
explanation  of  such  business  purpose  will  not  b« 
required.  For  example,  in  the  case  of  a  salesman 
calling  on  customers  on  an  established  sales  route,  a 
written  explanation  of  the  business  purpose  of  such 
travel  ordinarily  will  not  be  required.  Similarly,  in 
the  case  of  a  business  meal  described  in  sec- 
tion 274  (e)  (1),  if  the  business  purpose  of  such  meal 
is  evident  from  the  business  relationship  to  the 
taxpayer  of  the  persons  entertained  and  other 
surrounding  circumstances,  a  written  explanation  of  such 
business  purpose  will  not  be  required. 

(C)  5ahat.^nn«tion  of  huglnega-u^g-Jf-ll&t^ 
property.-- (1)  Bfi.g'-gg  of  8ui>jtantiatiflii.  i"  order  to 
constitute  an  adequate  record  (within  the  meaning  of 
section  274  (d)  and  this  paragraph  (c)  (2)  (ii)),  which 
substantiates  business/investment  use  of  listed  property 
(as  defined  in  S  1.280F-6T  (d)  (3)),  the  record  must 
contain  sufficient  information  as  to  each  element  of 
every  business/investment  use.   However,  the  level  of 
detail  required  in  an  adequate  record  to  substantiate 
business/investment  use  may  vary  depending  upon  the 
facts  and  circumstances.   For  example,  a  taxpayer  who 
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uses  a  truck  for  both  business  and  personal  purpoaes  and 

whose  only  business  use  of  a  truck  is  to  make  deliveries 

to  customers  en  an  established  route  may  satisfy  the 

adequate  record  requirement  by  recording  the  total 

nuaber  BileB  driven  during  the  taxable  year,  the  length 

of  the  delivery  route  once,  and  the  date  of  each  trip  at 

or  near  the  time  of  the  trips.   Alternatively,  the 

taxpayer  may  establish  the  date  of  each  trip  with  a 

receipt,  record  of  delivery,  or  other  documentary  ■ 

evidence.  ' 

I 

(2)  written  record.  Generally,  an  adequate  t|»cord 

must  be  written.  However,  a  record  of  the  business  use 

of  listed  property,  such  as  a  computer  or  automobile, 

prepared  in  a  computer  memory  device  with  the  aid  of  a 

logging  program  will  constitute  an  adequate  record. 

(D)   Confidential  information.   If  any  information 

relating  to  the  elements  .of  an  expenditure  or  use,  such 

as  place,  business  purpose,  or  business  relationship,  is 

of  a  confidential  nature,  such  information  need  not  b« 

set  forth  in  the  account  book,  diary,  log,  statement  of 

expense,  trip  sheet,  or  similar  record,  provided  such 

information  is  recorded  at  or  near  the  time  of  tne 

expenditure  or  use  and  is  elsewhere  available  to  tha 

district  director  to  substantiate  such  element  of  the 

expenditure  or  use. 
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(iii)   Documentary  evidence.   Documentary  evidence, 
such  as  receipts,  paid  bills,  or  similar  evidence 
sufficient  to  support  an  expenditute  shall  be  required 

II 

(A)  Any  expenditure  for  lodging  while 
traveling  away  from  home,  and 

(B)  Any  other  expenditure  of  $25  or  mere, 
except,  for  transportation  charges,  documentary 
evidence  will  not  be  required  if  not  readily 
available, 

provided,  however,  that  the  Commissioner,  in  his 
discretion,  may  prescribe  rules  waiving  such 
requirements  in  circumstances  where  he  determines  it  is 
impracticable  for  such  documentary  evidence  to  be 
required.  Ordinarily,  documentary  evidence  will  be 
considered  adequate  to  support  an  expenditure  if  it 
includes  sufficient  information  to  establish  the  amount, 
date,  place,  and  the  essential  character  of  the 
expenditure.  For  example,  a  hotel  receipt  is  sufficient 
to  support  expenditures  for  business  travel  if  it 
contains  the  following:  name,  location,  date>  and 
separate  amounts  for  charges  such  as  for  lodging*  meals, 
and  telephone.  6imilarly»  a  restaurant  receipt  is 
sufficient  to  support  an  expenditure  for  a  business  meal 
If  it  contains  the  following i  name  and  location  of  the 
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restaurant,  the  date  and  amount  of  the  expenditure,  the 
number  of  people  served,  and,  if  a  charge  is  made  for  an 
item  other  than  meals  and  beverages,  an  indication  that 
such  is  the  case.  A  document  may  be  indicative  of  only 
one  (or  part  of  one)  element  of  an  expenditure.  Thus,  a 
cancelled  check  together  with  a  bill  from  the  payee, 
ordinarily  would  establish  the  element  of  cost.  In 
contrast,  a  cancelled  check  drawn  payable  to  a  named 
payee  would  not  by  Itself  support  a  business  expenditure 
without  other  evidence  showing  that  the  check  was  used 
for  a  certain  business  purpose. 

(iv)   Retention  of  writ-tAn  >v<^»p^ft   The 
Commissioner  may,  in  his  discretion,  prescribe  rules 
under  which  an  employer  may  dispose  of  the  adequate 
records  and  documentary  evidence  submitted  to  him  by 
employees  who  are  required  to,  and  do,  make  an  adequate 
accounting  to  the  employer  (within  the  meaning  of 
paragraph  IV    (4)  of  this  section)  if  the  employer 
maintains  adequate  accounting  procedures  with  respect  to 
such  employees  (within  the  meaning  of  paragraph  (f)  (5) 
of  this  section) . 

(V)  5ubg±jntial  COmpULajlSfi.   if  a  taxpayer  has  not 
fully  substantiated  a  particular  element  of  an 
expenditure  or  use,  but  the  taxpayer  establishes  to  the 
satisfaction  of  the  district  director  that  he  has 


substantially  complied  with  the  "adequate  records" 
requirements  of  this  paragraph  (c)  (2)  with  respect  to 
the  expenditure  or  use,  the  taxpayer  may  be  permitted  to 
establish  such  element  by  evidence  which  the  district 
director  shall  deem  adequate. 

(i|   Substantiation  by  other  sufficient  evidence— 
(i)   In'general.   If  «  taxpayer  fails  to  establish  to 
the  satisfaction  of  the  district  director  that  he  has 
substantially  complied  with  the  "adequate  records" 
requirements  of  paragraph  (c)  (2)  of  this  section  with 
respect  to  an  element  of  an  expenditure  or  use,  then, 
except  as  otherwise  provided  in  this  paragraph,  the 
taxpayer  must  establish  such  element— 

I    (A)  By  his  own  statement,  whether  written  or 

otal>  containing  specific  information  in  detail  as 

\.a   such  element;  and 

I   (B)  By  other  corroborative  evidence 

sufficient  to  establish  such  element. 
If  such  element  is  the  description  of  a  gift,  or  the 
cost  oc  amount,  time,  place,  or  date  of  an  expenditure 
or  use,  the  corroborative  evidence  shall  be  direct 
evidence,  such  as  a  statement  in  writing  or  the  oral 
testimony  of  persons  entertained  or  other  witnesses 
setting  forth  detailed  information  about  such  element, 
or  the  documentary  evidence  described  in 
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paragraph  (c)  (2)  of  this  section.   If  such  clement  is 
either  the  business  relationship  to  the  taxpayer  of 
persons  entertained,  or  the  business  purpose  of  an 
expenditure,  the  corroborative  evidence  may  be 
circumstantial  evidence. 

(ii)  gflBBllna — (A)   In  general.   Except  as 
provided  in  paragraph  (c)  (3)  (ii)  (B)  of  this  section, 
a  taxpayer  may  maintain  an  adequate  record  for  portions 
of  a  taxable  year  and  use  that  record  to  substantiate 
the  business/investment  use  of  listed  property  for  all 
or  a  portion  of  the  taxable  year  if  the  taxpayer  can 
demonstrate  by  other  evidence  that  the  periods  for  which 
an  adequate  record  is  maintained  are  representative  of 
the  use  for  the  taxable  year  or  a  portion  thereof. 

(B)  Exception  for  pooled  vehicles.   The  sampling 
method  of  paragraph  (c)  (3)  (ii)  (A)  of  this  section  may 
not  be  used  to  substantiate  the  business/investment  use 
of  an  automobile  or  other  vehicle  of  an  employer  that  is 
made  available  for  use  by  more  than  one  employee  for  all 
or  a  portion  of  a  taxable  year. 

(C)  Examples.  The  following  examples  illustrate 

this  paragraph  (c)  (3)  (ii). 

Example  tl).   A.  a  sole  proprietor  and  calendar 
year  taxpayer,  operates  an  interior  decorating  business 
out  of  her  home.'  A  uses  an  automobile  for  local 
business  travel  to  visit  the  homes  or  offices  of 
clients,  to  meet  with  suppliers  and  other 
subcontractors,  and  to  picK  up  and  deliver  certain  items 
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to  clients  when  feasible.  There 'is  no  other 
use  of  the  automobile  but  A  and  other  member 
family  also  use  the  automobile  for 


maintains  adequate  records  for  the 
InJlcaie  IbarTT^ 


business 
ers  of  her 
rsonal  purposes. 


im   that 
automobile  was  inA's 


percent 


rst  three  months  of 
the  use  of  the 


subcontractors  and  paiJp 
continued  at  approxlmatel 


s^ii;t."injiiBi?i'ty^ 


business 


-  -  -   -  n-Li   _-     the  same  rate  fo'P 

remainder  of  i^fc^.  If  other  cireumstances  do  not  change 
(e.g..  A  does  not  obtain  a  second  car  for  exclusive  use 
in  her  business) .  the  determini 
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Bmpl^421.  The  fscts  are  the  same  as  in 
xampie  (l).  except  that  A  maintains  adequate  Tecords 
uring  the  first  weelt  of  every  month,  which  indicate 
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ile  is  if 


hat  75  percent  of  the  use  of  the  automobile  is  in  A's 
usiness.  The  Invoices  from  A's  business  indicate  that 
's  business  continued  at  the  same  rate  during  the 


ii 


subsequent  weeks  of  each  month  so  that  A's  week 
records  are  representative  of  each  month's  busT 
of  the  automobile.  Thus,  the  determination  tna 


business/investment  use  of  the  automobiJe  for  the 
taxable  vear  is  75  percent  is  based  on  sufficient 
corroborative  evidenced 


ness  use 
at  the 


B,  a  sol 


vear  taxpayer 
area  for 

To? 


piyyple  f3).  k.. 

r  taxpayer,  is  as 

for  a  company  that  mana 
the  first  three  weeks  of 


salesman 


e  proprietor  and  calendar 
n  In  a  large  metropolitan 


fr44HJia;TOTn;T:>i 


each  month. 


.d  products. 
B  uses  his  own 


automobile  occasionally  to  travel  within  tfie 

tropolltan  area  on  business.  During  these  three 
eks.  B's  use  of  the  automobile  for  business  purp 


a  consistent  pattern  from "3a 


does  not  foITew  a  consistent  pattern 
»ic  to  week.  During  the  fPtfrth  week 


week  to  weex.   During  tne  t 
delivers  to  his  customers  a 
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furposes 
0  day  or 


each  month  .T^ 
meOurTna7 


jpTT 


the  previous  month,  b's  use  of  his  automobile  for 
business  purposes,  as  substantiated  bv  adequate  records, 
is  lb   percent  of  the  total  use  during  that  fourth  weekT 
In  this  example,  a  determination  based  on  the  fcoxST 
maintained  during  that  fourth  week  that  the ~ 
buainess>inveetment  use  of  the  automobile  for  th« 
taxable  year  is  70  percent  is  not  based  on  sufficient 
corroborative  evidence  because  use  during  this  week  is 
not  representative  of  use  during  other  periods. 
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(111)  SBS£i.»^   rul*B.   See  5  1.274-6T  for  ap^clal 
rwlM  for  aubatantlatlon  by  augf ietent  eerroberattng 
•vidanca  with  raap»et  to  eartain  XiatH  propagty. 

(4)   aubatantlfttion  In  exceptional  piyeu^|it«ng«?ff. 
If  a  taxpayer  establishes  that,  by  reason  of  the 
Inherent  nature  of  the  situation — 

(i)  He  was  unable  to  obtain  evidence  with  respect 
to  an  element  of  the  expenditure  or  use  which  conforms 
fully  to  the  "adequate  records"  requirements  of      ; 
paragraph  (c)  (2)  of  this  section, 

(11)  He  is  unable  to  obtain  evidence  with  respect 
to  such  element  which  conforms  fully  to  the  "other 
sufficient  evidence"  requirements  of  paragraph  (c)  (3) 
of  this  section,  and 

(ill)  Be  has  presented  other  evidence,  with 
respect  to  such  elraent,  which  possesses  the  highest 
degree  of  probative  value  possible  under  the 
circumstances,  such  other  evidence  shall  be  considered 
to  satisfy  the  substantiation  requirements  of 
section  274  (d)  and  this  paragraph.  j 

(5)   Loss  of  yecords  due  to  circumstances  beyond 
control  of  the  ta«paypr.  Where  the  taxpayer  establishes 
that  the  failure  to  produce  adequate  records  is  due  to 
the  loss  of  such  records  through  circumstances  beyond 
the  taxpayer's  control,  such  as  destruction  by  fire. 
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flood,  earthquake,  or  other  casualty,  the  taxpayer  shall 
have  a  right  to  substantiate  a  deduction  by  reasonable 
reconstruction  of  his  expenditures  or  use. 

(6)   ep»ffifll„rMlM— (i)   gfPar^t^  aypend^^yrp  ^f 

iiat—(A)  In-^ttnPUX-    'or  tha  purposaa  of  this  »action, 
eac))  pt|>«rpta  paymant  or  usa  by  the  taxpayer  shall 
ordinarily  ba  eensidared  to  eonstituta  a  sap«r»ta 
exp«nditur*<  Howavar,  oopourrant  or  rapatitioua 
exp«p«ef  or  uaes  may  be  awbatawtiatad  as  a  singla  itam. 
To  iliustrata  the  aboya  rules,  where  a  taxpayer 
entertains  a  business  Quest  at  dinner  end  thereafter  at 
the  theater,  the  payment  for  dinner  ehall  be  considered 
to  constitute  one  expenditure  and  the  payment  for  the 
tickets  for  the  theater  shell  be  considered  to 
constitute  a  separate  expenditure,  similarly,  if  during 
a  <fay  of  business  travel  a  taxpayer  makes  separate 
payments  for  breakfast,  lunch,  and  dinnner,  he  shall  be 
considered  to  have  made  three  separate  expenditures. 
However,  if  during  entertainment  at  a  cocktail  lounge 
the  taxpayer  pays  separately  for  each  serving  of 
refreshnents,  the  total  amount  expended  for  the 
refreshments  will  be  treated  as  a  single  expenditure,  h 
tip  may  be  treated  fla  a  separate  expenditure. 

(B)   Aflqg98AUQXUgf-<;tygOj3imrt4>   Cxcapt  as 
otherwieie  provided  in  this  section,  the  account  book. 
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diaryf  leg,  statement  of  expense,  trip  sheet,  or  slailar 
record  required  by  paragraph  (e)  (2)  (11)  of  this 
section  shall  be  Baintained  with  respact  to  each 
separate  expenditure  and  not  with  respect  to  aggregate 
anounts  for  two  or  sore  expenditures.  Thus,  each 
expenditure  for  such  items  as  lodging  and  air  or  rail 
travel  shall  be  recorded  as  a  separate  item  and  not 
aggregated.  However,  at  the  option  of  the  taxpayer, 
amounts  expended  for  breakfast,  lunch,  or  dinner,  may  be 
aggregated.  A  tip  or  gratuity  which  is  related  to  an 
underlying  expense  may  be  aggregated  with  such  expense. 
In  addition,  amounts  expended  in  connection  with  the  use 
of  listed  property  during  a  taxable  year,  such  as  for 
gasoline  or  repairs  for  an  automobile,  may  be       I 
aggregated.   If  these  expenses  are  aggregated,  the 
taxpayer  must  establish  the  date  and  amount,  but  need 
not  prove  the  business  purpose  of  each  expenditure. 
Instead,  the  taxpayer  may  prorate  the  expenses  based  on 
the  total  business  use  of  the  listed  property.  For 
other  provisions  permitting  recording  of  aggregate 
amounts  in  an  account  book,  diary,  log,  statement  of 
expense,  trip  sheet,  or  similar  record,  see  paragraphs 
(b)  (2)  (1)  and  (b)  (3)  of  this  section  (relating  to 
incidental  costs  of  travel  and  entertainment). 


(C)  Aaaxitaatign  of  business  ubb.  pses  which  may 
be  considered  part  of  a  single  use,  for  example,  a  round 
trip  or  uninterrupted  business  use,  may  be  accounted  for 
by  a  single  record.  For  example,  use  of  a  truck  to  make 
deliveries  at  several  different  locations  which  begins 
and  ends  at  the  business  premises  and  which  may  include 
a  stop  at  the  business  premises  in  between  two 
deliveries  may  be  accounted  for  by  a  single  record  of 
miles  driven.   In  addition,  use  of  a  passenger 
automobile  by  a  salesman  for  a  business  trip  away  from 
home  over  a  period  of  time  may  be  accounted  for  by  a 
single  record  of  miles  traveled.  De  minimis  personal 
use  (such  as  a  stop  for  lunch  on  the  way  between  two 
business  stops)  is  not  an  interruption  of  business  use. 

(11)   Allocation  of  expenditure.   For  purposes  of 
this  section,  if  a  taxpayer  has  established  the  amount 
of  an  expenditure,  but  is  unable  to  establish  the 
portion  of  such  amount  which  is  attributable  to  each 
person  participating  in  the  event  giving  rise  to  the 
expenditure,  such  amount  shall  ordinarily  be  allocated 
to  each  participant  on  a  pro  rata  basis,  if  such 
determination  is  material.  Accordingly,  the  total 
number  of  persons  for  whom  a  travel  or  entertainment 
expenditure  is  incurred  must  be  established  in  order  to 
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compute  the  portion  of  the  expenditure  allocable  to  each 
such  person.  | 

(ill)   Primary  uae  of  a  facility.   Sec- 
tioA  274  (a)  (1)  (B)  and  (2)  (C)  deny  a  deduction  for 
any  expenditure  paid  or  incurred  before  January  1,   1979, 
with  respect  to  a  facility,  or  paid  or  incurred  at  any 
time  with  respect  to  a  club,  used  in  connection  with  an 
entertainment  activity  unless  the  taxpayer  establishes 
that  the  facility  (including  a  club)  was  used  primarily 
for  the  furtherance  of  the  taxpayer's  trade  or  business. 
A  determination  whether  a  facility  before  January  Irj  . 
1979,  or  a  club  at  any  time,  was  used  primarily  for  the 
furtherance  of  the  taxpayer's  trade  or  business  will 
depend  upon  the  facts  and  circumstances  of  each  case. 
In  order  to  establish  that  a  facility  was  used  primarily 
for  the  furtherance  of  his  trade  or  business,  the 
taxpayer  shall  maintain  records  of  the  use  of  the 
facility,  the  cost  of  using  the  facility,  mileage  or  its 
equivalent  (if  appropriate),  and  such  other  information 
as  shall  tend  to  establish  such  primary  use.  Such 
records  of  use  shall  contain — 

(A)  For  each  use  of  the  facility  claimed  to 
be  in  furtherance  of  the  taxpayer's  trade  or 
business,  the  elements  of  an  expenditure  specified 
in  paragraph  (b)  (3)  of  this  section,  and      i 
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(B)  For  each  use  of  the  facility  not  in 
furtherance  of  the  taxpayer's  trade  or  business,  an 
appropriate  description  of  such  use,  including 
cost,  date,  number  of  persons  entertained,  nature 
of  entertainment  and,  if  applicable,  information 
such  as  mileage  or  its  equivalent.  A  notation  such 
as  "personal  use*  or  "family  use*  would,  in  the 
ease  of  such  use,  be  sufficient  to  describe  the 
nature  of  entertainment. 
:f  a  taxpayer  fails  to  maintain  adequate  records 
concerning  a  facility  which  is  likely  to  serve  the 
personal  purposes  of  the  taxpayer,  it  shall  be  presumed 
that  the  use  of  such  facility  was  primarily  personal. 

(iv)   Additional  information.   In  a  case  where  it 
is  necessary  to  obtain  additional  information,  either — 

(A)  To  clarify  information  contained  in 

I  ecords,  statements,  testimony,  or  documentary 
evidence  submitted  by  a  taxpayer  under  the 
])rovisions  of  paragraph  (c)  (2)  or  (c)  (S)  of  this 
iiection,  or 

(B)  To  establish  the  reliability  or  accuracy 
of  such  records,  statements,  testimony,  or 
documentary  evidence,    ^ 

the  district  director  may,  notwithstanding  any  other 
provision  of  this  section,  obtain  such  additional 


! 
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information  by  personal  interview  or  otherwise  as  he 
determines  necessary  to  implement  properly  the 
provisions  of  section  274  and  the  regulations  there- 
under. 

(7)  Sfmcitic   •«e«ptiQnB.  Except  AS  Otherwise 
prescribed  by  the  Commissioner >  substantiation 
otherwise  required  by  this  paragraph  is  not  required 
for— 

(i)  Expenses  described  in  section  274  (e)  (2) 
relating  to  food  and  beverages  for  employees, 
section  274  (c)  (3)  relating  to  expenses  treated  as 
compensation,  section  274  (e)  (8)  relating  to  items 
available  to  the  public,  and  section  274  (e)  (9) 
relating  to  entertainment  sold  to  customers,  and 

(ii)  Expenses  described  in  section  274  (e)  (5) 
relating  to  recreational*  etc.,  expenses  for  employees, 
except  that  a  taxpayer  shall  keep  such  records  or  other 
evidence  as  shall  establish  that  such  expenses  were  for 
activities  (or  facilities  used  in  connection  therewith) 
primarily  for  the  benefit  of  employees  other  than 
employees  who  are  officers,  shareholders  or  other  owners 
(as  defined  in  section  274  (e)  (S)),  or  highly 
compensated  employees.        ^ 

(d)   Diflclosure  on  rAtUXHa— (1)   In  flCneXAl.   The 
Commissioner  may,  in  his  discretion,  prescribe  rules 
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under  which  any  taxpayer  claiming  a  deduction  or  credit 
for  entertainment,  gifts,  travel,  or  with  respect  to 
listed  property,  or  any  other  person  receiving  advances, 
reimbursements,  or  allowances  for  such  items,  shall  make 
disclosure  on  bis  tax  return  with  respect  to  such  items. 
The  provisions  of  this  paragraph  shall  apply 
notwithstanding  the  provisions  of  paragraph  (f )  of  this 
section. 

(2)      Business  \IB9   Of  passenger  autjanofcilM  and 
fltilfif  vehicles,   (i)   On  returns  for  taxable  years 
beginning  after  December  31,  1984,  taxpayers  that  claim 
a  deduction  or  credit  with  respect  to  any  vehicle  are 
required  to  answer  certain  questions  providing 
information  about  the  use  of  the  vehicle.  The 
information  required  on  the  tax  return  relates  to 
mileage  (total,  business,  commuting,  and  other  personal 
mileage),  percentage  of  business  use,  date  placed  in 
service,  use  of  other  vehicles,  after-work  use,  whether 
the  taxpayer  has  evidence  to  support  the  business  use 
claimed  on  the  return,  and  whether  or  not  the  evidence 
is  written. 

(ii)  Any  employer  that  provides  the  use  of  a 
vehicle  to  an  employee  must  obtain  information  from  the 
employee  sufficient  to  complete  the  employer's  tax 
return.  Any  employer  that  provides  more  than  five 
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vehicles  to  Its  employees  need  not  Includ*  any 
Infornation  on  Its  return.  The  employer.  Instead,  Bust 
obtain  the  Inforaation  from  Its  employees.  Indicate  on 
its  return  that  it  has  obtained  the  inforaation,  and 
retain  the  information  received.  Any  employer — 

(A)  That  can  satisfy  the  requirements  of 

5  1.274-6T  (a)  (2),  relating  to  vehicles  not  used 
for  personal  purposes, 

(B)  That  can  satisfy  the  requirements  of 

S  1.274-6T  (a)  (3),  relating  to  vehicles  not  used 
for  personal  purposes  other  than  commuting,  or 

(C)  That  treats  all  use  of  vehicles  by 
employees  as  personal  use 

need  not  obtain  information  with  respect  to  those 
vehicles,  but  instead  must  indicate  on  its  return  that 
it  has  vehicles  exempt  from  the  requirements  of  this 
paragraph  (d)  (2).  | 


(3)   BuaineBB  use  of  other  listed  property.   On 
returns  for  taxable  years  beginning  after  December  31, 
1984,  taxpayers  that  claim  a  deduction  or  credit  with 
respect  to  any  listed  property  other  than  a  vehicle  (for 
example,  a  yacht,  airplane,  or  certain  computers)  are 
required  to  provide  the  following  information; 
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(i)  The  date  that  the  property  was  placed  In 
service. 


(li)  The  percentage  of  business  use, 

(iii)  Whether  evidence  is  available  to  suiyort  the 
percentage  of  business  use  claimed  on  the  return,  and 

(iv)  Whether  the  evidence  is  written. 

(•)  Subatantlation  of  th*  bti«<n»«a  »*»  of  ijjitad 
prgpTty  Bade  avfl liable  by  an  ampinyfr  for  "«f  by  *" 

tmplQyte— (1)  BlIBLayta— (i)   InoengraT.  An  employee 
may  not  exclude  from  gross  income  as  a  working  condition 
fringe  any  amount  of  the  value  of  the  availability  of 
listed  property  provided  by  an  employer  to  the  employee, 
unless  the  employee  substantiates  for  the  period  of 
availability  the  amount  of  the  exclusion  in  accordance 
with  the  requirements  of  section  274  (d)  and  either  this 
section  or  5  1.274-6T. 

(ii)   Vehiclaa  tr^ahxa  as  used  on^iffly  for 
peraonal  purpoggg.   if  an  employer  includes  the  value  of 
the  availability  of  a  vehicle  (as  defined  in 
5  1.61-2T  O/A-20)  in  an  employee's  gross  income  without 
taking  into  account  any  exclusion  for  a  working 
condition  fringe  allowable  under  section  132  and  the 
regulations  thereunder  with  respect  to  the  vehicle,  the 
employee  must  substantiate  any  deduction  claimed  under 
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f 

S  1.162-25T  for  the  buslness/investinent  use  of  the 
vehicle  In  accordance  with  the  requirements  of 
section  274  (d)  and  either  this  section  or  S  1.274-6T. 

(2)   aHElflyAC — (1)   In  9eneral.   An  employer 
substantiates  Its  business/Investment  use  of  listed 
property  by  Showing  either — 

(A)  That,  based  on  evidence  that  satisfies 
the  requirements  of  section  274  (d)  or  statements 
submitted  by  employees  that  summarize  such 
evidence,  all  or  a  portion  of  the  use  of  the  listed 
property  Is  by  employees  In  the  employer's  trade  or 
business  and,  If  any  employee  used  the  property  for 
personal  purposes,  the  employer  Included  an 
appropriate  amount  In  the  employee's  Income,  or 

(B)  In  the  case  of  a  vehicle,  the  employer 
treats  all  use  by  employees  as  personal  use  and 
includes  an  appropriate  amount  In  the  employees' 
Income. 


(11)  Relian«-fln-<B\pIpyeg  recorda.  For  purposes 
of  substantiating  the  business/investment  use  of  listed 
property  that  an  employer  provides  to  an  employee  and 
for  purposes  of  the  Information  required  by  para- 
graph (d)  (2)  and  (3)  of  this  section,  the  employer  may 
rely  on  adequate  records  maintained  by  the  employee  or 
on  the  employee's  own  statement  if  corroborated  by  other 
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sufficient  evidence  unless  the  employer  knows  or  has  . 
reason  to  know  that  the  statement,  records,  or  other 
evidence  are  not  accurate.  The  employer  must  retain  a 
copy  of  the  adequate  records  maintained  by  the  employee 
or  the  other  sufficient  evidence.  If  available. 
Alternatively,  the  employer  may  rely  on  a  statement 
submitted  by  the  employee  that  provides  sufficient 
information  to  allow  the  employer  to  determine  the 
business/investment  use  of  the  property  unless  the 
employer  knows  or  has  reason  to  know  that  the  statement 
is  not  based  on  adequate  records  or  on  the  employee's 
own  statement  corroborated  by  other  sufficient  evidence. 
If  the  employer  relies  on  the  employee's  statement,  the 
employer  must  retain  only  a  copy  of  the  statement.  The 
employee  must  retain  a  copy  of  the  adequate  records  or 
other  evidence. 

(f)   Reporting  and  substantiation  Pf_ eypgpggfi__af 
gfirtflin  .ElDPlQyees  fgr  ttSSSlu. entertainment,  gifts,  anj 
With  respect  t.O-ll&tgd  propejr^y— (l)   in  general.   The 
purpose  of  this  paragraph  Is  to  provide  rules  for 
reporting  and  substantiation  of  certain  expenses  paid  or 
Incurred  by  employees  In  connection  with  the  performance 
of  services  as  employees.  For  purposes  of  this 
paragraph,  the  term  "business  expenses"  means  ordinary 


I 


< 


Z 
p 

M 

M 
C/l 


n 

o. 

s 
re 

s. 

» 
«< 

2 

o 
< 

B 

c 

n 

"J 


50 
c_ 

JT 
CO 

03 

3 

a 


-  69  - 

and  necessary  expenses  for  travel »  entertainaentr  gifts, 
or  with  respect  te  listed  property  which  are  deductible 
under  section  162,  and  the  regulations  thereunder*  to 
the  extent  not  disallowed  by  sections  262 r  274  (c)*  and 
2 SOP.  Thus,  the  teni  "business  expenses"  does  not 
include  personal »  livingr  or  family  expenses  disallowed 
by  section  262»  travel  expenses  disallowed  by  sec- 
tion 274  (c) ,   or  cost  recovery  deductions  and  credits 
with  respect  to  listed  property  disallowed  by  sec- 
tion 280F  (d)  (3)  because  the  use  of  such  property  is 
not  for  the  convenience  of  the  employer  and  required  as 
a  condition  of  employment.   Except  as  provided  in 
paragraph  (f)  (2),  advances,  reimbursements,  or 
allowances  for  such  expenditures  must  be  reported  as 
income  by  the  employee. 

(2)   Reporting  of  expenses  for  which  the  employee 
is  required  to  malce  an  adequate  accounting  to  his 
employer— (H   Reimbursements  gqual  to  expenses.   For 
purposes  of  computing  tax  liability,  an  employee  need 
not  report  on  his  tax  return  business  expenses  for 
travel,  transportation,  entertainment,  gifts,  or  with 
respect  to  listed  property,  paid  or  incurred  by  him 
solely  for  the  benefit  of  his  employer  for  which  he  is 
required  to,  and  does,  make  an  adequate  accounting  to 
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his  employer  (as  defined  in  paragraph  (f)  (4)  of  this 
section)  and  which  are  charged  directly  or  indirectly  to 
the  employer  (for  example,  through  credit  cards)  or  for 
which  the  employee  is  paid  through  advances, 
reiabursenents,  or  otherwise,  provided  that  the  total 
amount  of  such  advances,  reimbursements,  and  charges  is 
equal  to  such  expenses. 

(ii)   Relntoursements  in  excess  of  expenses.   In 
case  the  total  of  the  amounts  charged  directly  or 
Indirectly  to  the  employer  or  received  from  the  employer 
as  advances,  reimbursements,  or  otherwise,  exceeds  the 
business  expenses  paid  or  incurred  by  the  employee  and 
the  employee  is  required  to,  and  does,  make  an  adequate 
accounting  to  his  employer  for  such  expenses,  the 
employee  must  include  such  excess  (including  amounts 
received  for  expenditures  not  deductible  by  him)  in 
income.       '' 

(ill)   Expenses  in  excess. of _teiinbii.rgeinents.   If  an 
employee  incurs  deductible  business  expenses  on  behalf 
of  his  employee  which  exceed  the  total  of  the  amounts 
charged  directly  or  Indirectly  to  the  employer  and 
received  from  the  employer  as  advances,  reimbursements, 
or  otherwise,  ^nd  the  employee  makes  an  adequate 
accounting  to  his  employer,  the  employee  must  be  able  to 
substantiate  any  deduction  for  such  excess  with  such 
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records  and  gupporting  evidence  aa  will  substantlaf 
each  eleaent  of  an  expenditure  (described  In  para- 
graph (b)  of  this  section)  In  accordance  with  para-    j 
graph  (c)  of  this  section. 

(3)   R»portin9  of  expeppep  for  which  the  emPlOVefi 
js  not  fgquired  tp  rfiW»  an  adequate  accounting  tO  blS 
employer.   If  the  employee  Is  not  required  to  make  an 
adequate  accounting  to^  his  employer  for  his  business 
expenses  or,  though  required,  falls  to  make  an  adequate 
accounting  for  such  expenses,  he  must  submit,  as  a  part 
of  his  tax  return,  the  appropriate  form  Issued  by  the 
Internal  Revenue  Service  for  claiming  deductions  for 
employee  business  expenses  (e.g..  Form  2106,  Employee 
Business  Expenses,  for  1985)  and  provide  the 
information  requested  on  that  form,  including  the 
information  required  by  paragraph  (d)  (2)  and  (3)  of 
this  section  if  the  employee's  business  expenses  are 
with  respect  to  the  use  of  listed  property.   In 
addition,  the  employee  must  maintain  such  records  and 
supporting  evidence  as  will  substantiate  each  element  of 
an  expenditure  or  use  (described  in  paragraph  (b)  of 
this  section)  In  accordance  with  paragraph  (c)  of  this 
section. 

( 4 )   Definition  of  9li_ZAiSilSiAiS.ASS9Wtin<a'    tO  thC 
employer.   For  purposes  of  this  paragraph  an  adequate 
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accounting  means  the  subnlssion  t*^tHe  onpl^er  of  an 
account  book,  diary,  log,  statement  of  expense,  trip 
sheet,  or  similar  record  maintained  by  the  employee  in 


which  the  information  as  to  each  element  of  an 
expenditure  or  use  (described  in  paragraph  (b)  of  this 
section)  is  recorded  at  or  near  the  time  of  the 
expenditure  or  use,  together  with  supporting  documentary 
evidence,  in  a  manner  which  conforms  to  all  the 
"adequate  records"  requirements  of  paragraph  (c)  (2)  of 
this  section.  An  adequate  accounting  requires  that  the 
employee  account  for  all  amounts  received  from  his 
employer  during  the  taxable  year  as  advances, 
reimbursements,  or  allowances  (including  those  charged 
directly  or  indirectly  to  the  employer  through  credit 
cards  or  otherwise)  for  travel,  entertainment,  gifts, 
and  the  use  of  listed  property.  The  methods  of 
substantiation  allowed  under  paragraph  (c)  (4)  or 
(c)  (5)  of  this  section  also  will  be  considered  to  be  an 
adequate  accounting  if  the  employer  accepts  an 
employee's  substantiation  and  establishes  that  «uch 
substantiation  meets  the  requirements  of  such  para- 
graph (c)  (4)  or  (c)  (5).  For  purposes  of  an  adequate 
accounting,  the  method  of  substantiation  allowed  under 
paragraph  (c)  (3)  of  this  section  will  not  be 
permitted. 
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(5)   Subatantlatlon  of  *«p*ndltur*a  by  certain 
■mpiaya-  An  Mipley**  wbo  aak*«  an  adtquate  accounting 
to  his  enployar  vithin  tb«  acaning  of  this  paragraph 
will  not  again  b«  required  to  substantiate  such  expense 
account  inferaatien  except  in  the  following  cases: 

(i)  An  eapleyee  whose  business  expenses  exceed  the 
total  of  aaounts  charged  to  bis  eaployer  and  anounts 
received  through  advances*  reiabursements  or  otherwise 
and  who  daias  a  deduction  en  his  return  for  such 
excess » 

(11)  AA  *»pieyte  who  is  related  to  his 
eaployer  within  the  aeaning  of  section  267  (b)» 
but  for  this  purpose  the  percentage  referred  to  in 
section  367  (b)  (2)  Shall  be  10  percent »  and 

(iii)   Baployees  in  cases  where  it  is  determined 
that  the  accounting  procedures  used  by  the  employer  for 
the  reporting  and  substantiation  of  expenses  by  such 
employees  are  not  adequate*  or  where  it  cannot  be 
deterained  that  such  procedures  are  adequate.  The 
district  director  will  determine  whether  the  employer's 
accounting  procedures  are  adequate  by  considering  the 
^acts  and  eircuastances  of  each  oase»  including  the  use 
of  proper  internal  controls.  For  example,  an  employer 
should  require  that  an  expense  account  be  verified  and 
approved  by  a  reasonable  person  other  than  the  person 
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incurring  such  expenses.  Accounting  procedures  will  be 
considered  inadequate  to  the  extent  that  the  eaployer 
does  not  require  an  adequate  accounting  froa  his 
employees  as  defined  in  paragraph  (f)  (4)  of  this 
section,  or  does  not  aaintain  such  substantiation.  To 
the  extent  an  employer  fails  to  maintain  adequate 
accounting  procedures  he  will  thereby  obligate  his 
employees  to  substantiate  separately  their  expense 
account  information. 

(g)   Substantiation  by  reimbursement  arrangements 

or  per  di>«-  milaa^..  anH  nhhar  »r»vAHny  «now»ne*a. 

The  Commissioner  may,  in  his  discretion,  prescribe  rules 
under  which — 

(1)  Reimbursement  arrangements  covering 
ordinary  and  necessary  expenses  of  traveling  away 
from  home  (exclusive  of  transportation  expenses  to 
and  from  destination), 

II (2)   Per  diem  allowances  providing  for 
ordinary  and  necessary  expenses  of  traveling  away 
froa  home  (exclusive  of  transportation  costs  to 
and  from  destination) ,  and 

<3)  Mileage  allowances  providing  for  ordinary 
and  Necessary  expenses  of  local  travel  and 
transportation  while  traveling  away  from  home, 
will,  if  in  accordance  with  reasonable  business 
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practice,  be  regarded  as  equivalent  to  sabetantiation  by 
adequate  records  or  other  sufficient  evidence  for 
purposes  of  paragraph  (c)  of  this  section  of  the  amount 
of  such  expenses  and  as  satisfyingr  with  respect  to  the 
aaount  of  such  expenses,  the  requirements  of  an  adequate 
accounting  to  the  employer  for  purposes  of 
paragraph  (f)  (4)  of  this  section.  If  the  total 
allowance  received  exceeds  the  deductible  expenses  paid 
or  incurred  by  the  employee,  such  excess  must  be 
reported  as  income  on  the  employee's  return.  A  mileage 
allowance  provided  under  paragraph  (g)  (3)  of  this 
section  is  available  only  to  the  owner  of  a  vehicle. 
See  paragraph  (j)  of  this  section  relating  to  the 
substantiation  of  meal  expenses  while  traveling  away 
from  home. 

(h)   Reporting  and. substantiation  of_certain 
ygimbursgmgnts  of  persons  other  than  employees— ( 1 )  In 
general.  The  purpose  of  this  paragraph  is  to  provide 
rules  for  the  reporting  and  substantiation  of  certain 
expenses  for  travel,  entertainment,  gifts,  or  with 
respect  to  listed  property  paid  or  incurred  by  one 
person  (hereinafter  termed  •independent  contractor")  in 
connection  with  services  performed  for  another  person 
other  than  an  employer  (hereinafter  termed  "client  or 


-  76  - 


customer")  under  a  reimbursement  or  other  expense 
allowance  arrangonent  with  such  client  or  customer.  For 
purposes  of  this  paragraph,  the  term  "business  expenses" 
means  ordinary  and  necessary  expenses  for  travel, 
entertainment,  gifts,  or  with  respect  to  listed  property 
which  are  deductible  under  section  162,  and  the 
regulations  thereunder,  to  the  extent  not  disallowed  by 
sections  262  and  274  (c) .  Thus,  the  term  "business 
expenses"  does  not  include  personal,  living,  or  family 
'  expenses  disallowed  by  section  262  or  travel  expenses 
disallowed  by  section  274  (c) ,  and  reimbursements  for 
such  expenditures  must  be  reported  as  income  by  the 
independent  contractor.  For  purposes  of  this  paragraph, 
the  term  "reimbursements"  means  advances,  allowances,  or 
reimbursements  received  by  an  independent  contractor  for 
travel,  entertainment,  gifts,  or  with  respect  to  listed 
property  in  connection  with  the  performance  by  him  of 
services  for  his  client  or  customer,  under  a 
reimbursement  or  other  expense  allowance  arrangement 
with  his  client  or  customer,  and  includes  amounts 
charged  directly  or  indirectly  to  the  client  or  customer 
through  credit  card  systems  or  otherwise.  SSS.  para- 
graph (j)  of  this  section  relating  to  the  substantiation 
of  meal  expenses  while  traveling  away  from  home. 
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(2)  Substantiation  by  Independent  contractorg.   An 
independent  contractor  shall  substantiate^  with  respect 
to  his  reiabursenents,  each  element  of  an  expenditure 
(described  in  paragraph  (b)  of  this  section)  in 
accordance  with  the  requirements  of  paragraph  (c)  of 
this  Btction;  and*  to  the  extent  he  does  not  so 
substantiate,  he  shall  include  such  reimbursements  in 
income.  An  independent  contractor  shall  so  substantiate 
a  reimbursement  for  entertainment  regardless  of  whether 
he  accounts  (within  the  meaning  of  paragraph  (h)  (3)  of 
this  section)  for  such  entertainment. 

(3)  Accounting  to  a  client  or  customer  under 
ii«>eHon  274  (m\    (A)    fB> .  Section  274  (e)  (4)  (B) 
provides  that  section  274  (a)  (relating  to  disallowance 
of  expenses  for  entertainment)  shall  not  apply  to 
expenditures  for  entertainment  for  which  an  independent 
contractor  has  been  reimbursed  if  the  independent 
contractor  accounts  to  his  client  or  customer,  to  the 
extent  provided  by  section  274  (d) .  For  purposes  of 
secton  274  (e)  (4)  (B) ,  an  independent  contractor  shall 
be  considered  to  account  to  his  client  or  customer  for 
an  expense  paid  or  incurred  under  a  reimbursement  or 
other  expense  allowance  arrangement  with  his  client  or 
customer  if,  with  respect  to  such  expense  for 
entertainment,  he  submits  to  his  client  or  customer 


adequate  records  or  other  sufficient  evidence  conforming 
to  the  requirements  of  paragraph  (c)  of  this  section. 
(4)   SubBtantlation  hy  client  or  cuatompy.   A 

Client  or  customer  shall  not  be  required  to 
substantiate,  in  accordance  with  the  requirements  of 
paragraph  (c)  of  this  section,  reimbursements  to  an 
independent  contractor  for  travel  and  gifts,  or  for 
entertainment  unless  the  independent  contractor  has 
accounted  to  him  (within  the  meaning  of  sec- 
tion 274  (e)  (4)  (B)  and  paragraph  (h)  (3)  of  this 
section)  for  such  entertainment.   If  an  independent 
contractor  has  so  accounted  to  a  client  or  customer  for 
entertainment,  the  client  or  customer  shall  substantiate 
each  element  of  the  expenditure  (as  described  in 
paragraph  (b)  of  this  section)  in  accordance  with  the 
requirements  of  paragraph  (c)  of  this  section. 

(i)   [Reserved]. 

(j)   Authority  for  an. optional  method  of  computing 
meal  expenses  while  travelinq_gK3y  from  home.   The 
Commissioner  may  establish  a  method  under  which  a 
taxpayer  may  elect  to  use  a  specified  amount  or  amounts 
for  meals  while  traveling  away  from  home  in  lieu  of 
substantiating  the  actual  cost  of  meals.  The  taxpayer 
would  not  be  relieved  of  substantiating  the  actual  cost 
of  other  travel  expenses  as  well  as  the  time,  place,  and 
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business  purpose  of  the  travel.     See  paragraphs    (b)    (2) 
■Ad   (c)  of  (6l8  ieelieiii 

«iihie^«g-"(i)      til.  qlAi^r>l«      The  suSiMntiatiaft 
requixttneo^gg  ja«ation.-2ti  ttji.  and  Uiia.qeetipn.jq  jot 
J^>tdy  jo  anx  impiif  jed  .nonpetao^ffl.  .use  vehlcie   (as 
■degincA  in  j>arag.ritt>h   (it)    (2).  ol.this  A*cttop) « 

(2)    Qiii^i««ninwwiwMl-we  Y<ht4ii--(i)    Un 

gener-al.      Fflf  gUr{»6ieg  6f   sgetion.g74    (d)  .aHd.ttt^S 
seetiaH/   thtt.te.gtt  "qualified  nonpersonal   use  vehicle* 
weans  arty  vehieie  which,  by  fason  of  its  nitate   (i.e., 
agsi^n)/  is  not  iiiieiy  to  b<!  ase^  mate  than  a  i^  tftinimis 
amount  for  i^tsonal  purpdsea. 

iii)     itiB>.jii.vahigAaai     Vdhieles  which  ate 
^aalili^d  nortpetsanai  mH  vehiSles  Jnclwde  the 
foUowinq-'- 

(a) .  ciaatiy  matkad  poiiee  and  fire  vehJcieg   (as 
d«finad  ani)  to  the  patent  praviiled  irtpata^tapb  (k)    (3) 
Of  this  HH<Uioil), 

(B)      A«IBuiang«  utt^d.as  sMgh  ot.heatecs  usild  as 

aMow» 

fc)    Any  vihidia  disigflad  i6  tirtf  ^at»a.»ith  A 
londaa  <ir^i  vani<{i<  weight  a»^f.i4,Bfl6  ooufldgt 


-  80  - 


JP)     P.qiej.t^ffiJjerg.4 

If)  ,  cgm»>MfB^ 

(6)     eeenes  and  deiriclcs, 
^         .(H).... Bgli.Ta.gT.  tyaeM.wAtK,  PgBtiM.  aplY„  fpr_lhg. 
■Jxiywi.ax.gpjy.f.ai  the  diiygx-gjiiuy  »-fgi^iJoa  i^mp 

(J),  gl»:tt>aj.  tx)>gjtg.t 

■(b)    ■la.aaens.et  bases  ased.as  saeh  yith.a_eap_ae>ty 
•f-  afc„  ^eag.^_  2.8_  pa  s  s^naaXJi . 

( H )     .Qoal  1  f  i  ed .  mev_l  njL  yans  J  as,  dejf  jpjeg..  jj.  pa  r  a- 
graph.  (k)..  (.1)   ef  this„jeg.tipji)  > 

(W)     Qualified.. specialized. aAi.Uty_Lepair  .true 
ja.s.d_efined..in  paragt^aph.  .(k) .  (.5).  of  .this.seetionU 

(0)     g^friaerati».d.t.fucXR. 

IP)    .S^Pfi.61.  &ttgl8_,Ug.ja6flfigfl.iA  MRS 
^jjn.Agaj^  (A)-  (Ji-fSJJj 

tgJ.    Traetete  .and.  aj.he.f.  spe.ei.aA,  pat-Peee.  fagm 
vehielest    i 

Ma — ■  ir  -ti   a     I  . 

(R)  BpmarKg.d..y.e.h.i^lJS_.w8^CbJg..lAy.eAfftX^itmKn» 
offiwu.  (a/i„.dyi.in^d„iji  ppr.aa.^ji£h,  (k)  ..(<J„.ef.>>is 
seetien)  if  the  aee  is  effieially  authorized,  and 
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(S)  Such  other  vhlcl««  *■  the  Cowt8»toner  way 
designate. 

(3)  Clearly  aflrKed-paligt-fii-fire  vehiclaa.  a 
police  or  fire  vehicle  is  •  vehicle»  owned  or  leased  by 
a  governaental  unity  or  any  agency  or  Instruientality 
thereof,  that  is  required  to  be  used  for  comauting  by  a 
police  officer  or  fire  fighter  who,  when  not  on  a 
regular  shift,  is  on  call  at  all  tines,  provided  that 
any  personal  use  (other  than  cowuttng)  of  the  vehicle 
outside  the  Halt  of  the  police  officer's  arrest  powers 
or  the  fire  fighter's  obligation  to  respond  to  an 
emergency  is  prohibited  by  such  governaental  unit.  A 
police  or  fire  vehicle  is  clearly  warfced  if,  through 
painted  Insignia  or  words,  it  is  readily  apparent  that 
the  vehicle  is  a  police  or  fire  vehicle.  A  larking  on  a 
license  plate  is  not  a  clear  marking  for  purposes  of 
this  paragraph  (k). 

(4)  Qualified  moving  van.  The  term  "qualified 
moving  van*  means  any  truck  or  van  used  by  a 
professional  moving  company  in  the  trade  or  business  of 
moving  household  or  business  goods  if — 

(1)  Ho  personal  use  of  the  van  is  allowed  other 
than  for  travel  to  and  from  a  move  site  (or  for  de 
minimis  personal  use,  such  as  a  stop  for  lunch  on  the 
way  between  two  move  sites). 
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(ii)  Fersonal  use  for  travel  to  and  from  a  move 
site  is  an  irregular  practice  (i.e.,  not  more  than  flv^ 
times  a  month  on  average) ,  and 

(ill)  Personal  use  is  limited  to  situations  in 
which  it  is  more  convenient  to  the  employer,  because  of 
the  location  of  the  employee's  residence  in  relation  to 
the  location  of  the  move  site,  for  the  van  not  to  be 
returned  to  the  employer's  business  location. 

(5)  Qualified  BPgCiflliz^_lttlIity  repair  trucK. 
The  term  "qualified  special Ixed  utility  repair  truck* 
means  any  truck  (not  including  a  van  or  pickup  truck) 
specifically  designed  and  used  to  carry  heavy  tools, 
testing  eqaipwent,  or  parts  if — 

(I)  The  shelves,  racks,  or  other  permanent 
interior  construction  which  has  been  Installed  to  carry 
and  store  such  heavy  items  is  such  that  it  is  unlikely 
that  the  truck  will  be  used  more  than  a  de  minimis 
amount  for  personal  purposes,  and 

(II)  The  employer  requires  the  employee  to  drive 
the  truck  home  in  order  to  be  able  to  respond  in 
emergency  situations  for  purposes  of  restoring  or 
maintaining  electricity,  gas,  telephone,  water,  sewer, 
or  steam  utility  services. 

(6)  CnmaxJted  law  enfjaxcement  vebisles. —  (i)  la 
general.   The  substantiation  requirements  of  section 
274  (d)  and  this  section  do  not  apply  to  officially 
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authorised  uses  of  an  unmarked  vehicle  by  a  "law 
enforceaent  officer*.  To  qualify  for  this  exception, 
any  personal  use  aust  be  authorized  by  the  Federal,. 
State,  county,  or  local  governmental  agency  or 
department  that  owns  or  leases  the  vehicle  and  employs 
the  officer  I  and  must  be  incident  to  law-enforcement 
f wnjgtiensj  such  as  b^ing  able  to  report  dixectly.. tuMiL 
hepte  .te  a.  stakeout  or  surveillance  site,  or  to  an 
emergepgy  situation.  Dse  of  an  unmarked, vehlcldar 
vacation  or  recreation  trips  cannot  qualify  as  an 

■~-- tL-Lic i~n-i- — n r-iTi-  -r    ■  ■  n         ^  ■ 

awthorised  use. 

(ii|    hMfcjtaffttgaflgat^fifeEigji^.     The  term  "law 
enforcement  officer'  means  an   Individual  who   is  employed 
ort  a  f«lll*time  basis  By  a  gevernifientai   dnit  that   is 
riSpOnAVbMto,;  the  PteVeritJert  Of  irtv^sttqation  of  crime 
iatdly.kg.i.nkty  t^  pHBoJ\i,ot  PtPM^tY  (ifi^iyjiftq 
appfeBensien  qtdetfntlgn  «( 
wl>6..U..<^tho|iifed  By   U4  |b  t^ii^tj  fir 
sMrtl>.wA»anM,>ha_to_mitkg.  ai:re&ts   (fethfet  thaft  ftfetfelv 
a  citiltn'S  Atre8t)i  ahd  #bO  regularly  carrifefc  f itfearftife 

(J^**im_*h*h.it.ife.hot,^fe8iBit  te  ao  sb  because  of  thfe 

r<^uif§ftents.6ljndercpvteJL-Mark>.,  ,,T^^  terto  *laW 
•oCggggfent  officer"  may  include  an  arson  investigator 
il.lhtJhVeaygatDr  btbferwise  mefets.thtxfe^aiiJjp^titlL^ 
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this  'paragraph  (te)  (6)  (ii),  but  does  not  Include 
Internal  Revenue  Service  special  agents. 

I  (7)  Truckp  and  vftng.  The  substantiation 
requirements  of  section  274  (d)  and  this  section  apply 
generally  to  any  pickup  truck  or  van,  unless  the  truck 
or  van  has  been  specially  modified  with  the  result  that 
it  is  not  likely  to  be  used  more  than  a  de  minimis 
amount  for  personal  purposes.  For  example,  a  van  that 
t\§§.6fi.;^.  a  ff6Bt..b6.Pgn  f.et  &eatiJlAi,iP  which  permanent 

sMiV.iM  .inat  .fi^ip.  moat.  pf..the  cjxjbo.  area  has  t?eep 

iflitllliefl,  that  constantlj  carries  merchandise  or 
^uignent,  ana.  that..h<i8.  i».e„gp.  ppf.cja^^y^pajn^pg.yitn. 
advertising  or  the  company's  name;  is  a  vehicle  not 
likely  to  be  used  more  than  a  de  minimis  amount  for 

^"'  ^^ '~   ■•■■  " "     ^■"'•'  ■'"*  »r* «..,..  ^   .,.  .J 

(8)  Bxamples;  The  fellewing  examples  illustrate 
the  provisions  of  paragraph  (k)  (3)  and  (6)  ef  this 

^hfor'Mmint  ofn^er"  ewbiwea  bv  a  state  dol ice 

"  """  idnpajrtgjced. JLn  city  H«  is  provided  with  an 


^^^^^^^^a 


iS^SS^PiSSlfP 


Ith  raaib  febiiWUnicaltion)    for 
titg.  Jaeejuae  €  must  be  able  te 


iWim-.'^^/wmm, 


adti Ja^te^B  aHfl  be  available  fgr~dutv 
epe.rt  te  a  surveillance  or 


»rtment 


iiiss^iffiji°j('?iir3Kig;ii5;'c3m^t^iH^ 


jfehVraiiy'  TiaF 
ef  the  vehi 

14  rot  reel 

.r^sea  _eBtBide,-the  etateT" 


§5f'Li'Ma^iy5g^'5r?i}8*w8Mn.3lj!lin!i5iit? 
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incoae. 


arrests  on 


E^pplt  (2).  D«t>ctlv«  T  is  a  'law  enfotcenent 
•r'  •■pjoyed  bv  cltv  H.  T  is  authorised  to  aaK 
»i  ftniv  within  Ws  cltv  liwlts.  T.  along  witi 


officer-  eWoye^  bv  city  H.  T  is  authorised  to  aylce 
ilv  within  W'l  cltv  ^i»it^,  ^t.*^^ 

eight  hours  each  wo i 


rests  on 
other  off^ers  on 


i 


sixteen  hours 


Lhin  W's  city  U»itB,  T.  along_with  al 

>n  the  force,  is  ordinarily  on  duty  for 

t>  work  day  and  on  call  during  the  other 

T  is  provided  with  the  use  of  a  clearl 


«?3fR»nsor»rw3;Tnr»«nrrmf7T.Br«R:Ti;r3n 


to  hls^oae  in  cltv  M.  The  police  departwent's  ottjcia^ 
policy  regarding  aarfced  police  yehleles  prohib  ts 
personal  use  (other  than  commuting)  o  the  vehicTes 
outside  ibe  city  liaits   When  not  using  the  vehicle  on 
the  1ob.  T  uses  the  vehicle  only  for  coawuting,  personal 
errands  on  the  wav  between  work  and  hoae.  and  personal 


errands  on  the  wav  between  work  and  hoae.  and  personaT 
errands  within  city  H.  All  use  of  the  vehicle  by  T 
conforas  to  the  regulrements  of  paragraph  (kl  (3  of 
ihis  section.  Therefore,  the  value  of  th*»  "■*  J 


excluded  froa  T's  gross  incoae  as  a  working  CQJlc 
fringe  and  the  vehicle  is  not  subject  to  the 
substantiation  reguireaents  of  section  274  (i) . 

(jb  Definitions.  Tot   purposes  of  section  274  (d) 


and  this  section,  the  teras  'autoaobile"  and  "vehicle* 
have  the  saae  aeanings  as  prescribed  in  5  1.61-2T  Q/A»ll 
and  5  1.61-2T  Q/A-20,  respectively.  Also,  foe  purposes 
of  section  274  (d)  and  this  section,  the  teras 
"eaployer,*   "employee,*  and  "personal  use"  have  the 
saae  aeanings  as  prescribed  in  S  1.274-6T  (<). 


-  8«  - 


(■)  fffective  date.   Section  274  (d) ,  as  aaended 


by  the  Ta«  «efora  Act  of  1984  and  Public  I.aw  99-44,  and 
this  section  (except  as  provided  in  paragraph  (d)  (2) 
and  (3)  of  this  section)  apply  with  respect  to  taxable 
years  beginning  after  Deceaber  31,  1985.  Sec- 
tion 274  (d)  and  this  section  apply  to  any  deduction  or 
credit  clalaed  in  a  taxable  year  beginning  after 
Deceaber  31,  1985,  with  respect  to  any  listed  property, 
regardless  of  the  taxable  year  In  which  the  property  was 
placed  in  service.  However,  except  as  provided  in 
S  1.132-lT  0/A-4b  with  respect  to  qualified  nonpersonal 
nse  vehicles,  the  substantiation  requlreaents  of 
section  274  (d)  and  this  section  do  not  apply  to  the 
deteralnatlon  of  an  eaployee's  working  condition  fringe 
exclusion  or  to  the  deteralnatlon  under  S  1.162-25T  (b) 
of  an  eaployee's  deduction  before  the  date  that  those 
requirements  apply,  under  this  paragraph  (a) ,  to  the 
employer,  If  the  employer  is  taxable. 
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Par.  7.  New  S  1.274-8T  is  added 
immediately  after  S  1.274-5T  and  reads 
as  follows: 

S1.374-6T  SubstanMsttonwWif— pactte 
earWn  typas  of  Istad  praparty  for  taxabto 
yaara  baohmlnQ  aftar  1M5  (tantporary). 

(a)  Written  policy  statements  as  to 
vehicles— (1)  In  general.  Two  types  of 
written  poUcy  statements  satisfying  the 
conditions  described  in  paragraph  (a)(2) 
and  (3)  of  this  section,  if  initiated  and 
kept  by  an  employer  to  implement  a 
policy  of  no  personal  use,  or  no  personal 
use  except  for  commuting,  of  a  vehicle 
provided  by  the  employer,  qualify  as 
sufficient  evidence  corroborating  the 
taxpayer's  own  statement  and  therefore 
will  satisfy  the  employer's 
substantiation  requirements  under 
section  274(d).  Therefore,  the  employee 
need  not  keep  a  separate  set  of  records 
for  purposes  of  the  employer's 
substantiation  requirements  under 
section  274(d)  with  respect  to  use  of  a 
vehicle  satisfying  these  written  policy 
statement  rules.  A  written  policy 
statement  adopted  by  a  governmental 
unit  as  to  employee  use  of  its  vehicles  is 
eligible  for  these  exceptions  to  the 
section  274(d)  substantiation  rules. 
Thus,  a  resolution  of  a  cify  council  or  a 
provision  of  state  law  or  a  state 
constitution  would  qualify  as  a  written 
policy  statement,  as  long  as  the 
conditions  described  in  paragraph  (a)(2] 
and  (3)  of  this  section  are  met. 

(2)  Vehicles  not  used  for  personal 
purposes — (i)  Employers.  A  policy 
statement  that  prohibits  personal  use  by 
an  employee  satisfies  an  employer's 
substantiation  requirements  under 
section  274(d)  if  all  the  following 
conditions  are  met — 

(A)  The  vehicle  is  owned  or  leased  by 
the  employer  and  is  provided  to  one  or 
more  employees  for  use  in  connection 
with  the  employer's  trade  or  business, 

(B)  When  the  vehicle  is  not  used  in  the 
employer's  trade  or  business,  it  is  kept 
on  the  employer's  business  premises, 
imless  it  is  temporarily  located 
elsewhere,  for  example,  for  maintenance 
or  because  of  a  mechanical  failure, 

(C)  No  employee  using  the  vehicle 
lives  at  the  employer's  business 
premises, 

p)  Under  a  written  policy  of  the 
employer,  neither  an  employee,  nor  any 
indiividual  whose  use  would  be  taxable 
to  the  employee,  may  use  the  vehicle  for 
personal  purposes,  except  for  de 
minimis  personal  use  (such  as  a  stop  for 
lunch  between  two  business  deliveries), 
and 

(E)  The  employer  reasonably  beUeves 
that,  except  for  de  minimis  use,  neither 
the  employee,  nor  any  individual  whose 
use  would  be  taxable  to  the  employee. 


uses  the  vehicle  for  any  personal 
purpose. 

There  must  also  be  evidence  that  would 
enable  the  Commissioner  to  determine 
whether  the  use  of  the  vehicle  meets  the 
preceding  five  conditions. 

(ii)  Employees.  An  employee,  in  lieu  of 
substantiating  the  business/investment 
use  of  an  employer-provided  vehicle 
under  §  1.274-5T,  may  treat  all  use  of 
the  vehicle  as  business/investment  use 
if  the  following  conditions  are  met — 

(A)  The  vehicle  is  owned  or  leased  by 
the  employer  and  is  provided  to  one  or 
more  employees  for  use  in  connection 
with  the  employer's  trade  or  business, 

(B)  When  the  vehicle  is  not  used  in  the 
employer's  trade  or  business,  it  is  kept 
on  the  employer's  business  premises, 
imless  it  is  temporarily  located 
elsewhere,  for  example,  for  maintenance 
or  because  of  a  mechanical  failure, 

(C)  No  employee  using  the  vehicle 
lives  at  the  employer's  business 
premises, 

(D)  Under  a  written  poUcy  of  the 
employer,  neither  die  employee,  nor  any 
individual  whose  use  would  be  taxable 
to  the  employee,  may  use  the  vehicle  for 
personal  purposes,  except  for  de 
minimis  personal  use  (such  as  a  stop  for 
lunch  between  two  business  deliveries), 
and 

(E)  Except  for  de  minimis  personal 
use,  neither  the  employee,  nor  any 
individual  whose  use  would  be  taxable 
to  the  employee,  uses  the  vehicle  for  any 
personal  purpose. 

There  must  also  be  evidence  that  would 
enable  the  Commissioner  to  determine 
whether  the  use  of  the  vehicle  meets  the 
preceding  five  conditions. 

(3)  Vehicles  not  used  for  personal 
purposes  other  than  commuting — (i) 
Employers.  A  policy  statement  that 
prohibits  personal  use  by  an  employee, 
other  than  commuting,  satisfies  an 
employer's  substantiation  requirements 
under  section  274(d)  if  all  the  following 
conditions  are  met — 

(A)  The  vehicle  is  owned  or  leased  by 
the  employer  and  is  provided  to  one  or 
more  employees  for  use  in  coimection 
with  the  employer's  trade  or  business 
and  is  used  in  the  employer's  trade  or 
business, 

(B)  For  bona  fide  noncompensatory 
business  reasons,  the  employer  requires 
the  employee  to  commute  to  and/or 
horn  work  in  the  vehicle, 

(C)  The  employer  has  estabUshed  a 
written  policy  under  which  neither  the 
employee,  nor  any  individual  whose  use 
would  be  taxable  to  the  employee,  may 
use  the  vehicle  for  personal  purposes, 
other  than  for  commuting  or  de  minimis 
personal  use  (such  as  a  stop  for  a 
personal  errand  on  the  way  between  a 


business  delivery  and  the  employee's 
home), 

(D)  The  employer  reasonably  beUeves 
that,  except  for  de  minimis  personal  use, 
neither  the  employee,  nor  any  individual 
whose  use  would  be  taxable  to  the 
employee,  uses  the  vehicle  for  any 
personal  purpose  other  than  commuting, 

(E)  The  employee  required  to  use  the 
vehicle  fos  commuting  is  not  a  control 
employee  (as  defined  in  i  1.61-2T  Q/A- 
20b)  required  to  use  an  automobile  (as 
defined  in  (  1.61-2T  Q/A-11),  and 

(F)  The  employer  accounts  for  the 
commuting  use  by  including  in  the 
employee's  gross  income  the  commuting 
value  provided  in  {  1.61-2T  Q/ A-21  -(to 
the  extent  not  reimbursed  by  the 
employee). 

There  must  be  evidence  that  would 
enable  the  Commissioner  to  determine 
whether  the  use  of  the  vehicle  met  the 
preceding  six  conditions. 

(ii)  Employees.  An  employee,  in  lieu  of 
substantiating  the  business/investment 
use  of  an  employer-provided  vehicle 
under  {  1.274-5T,  may  substantiate  any 
exclusion  allowed  under  section  132  for 
a  working  condition  fringe  by  including 
in  income  the  commuting  value  of  the 
vehicle  (determined  by  die  employer 
pursuant  to  S  1.61-2T  Q/A-21)  if  all  the 
following  conditions  are  met: 

(A)  The  vehicle  is  owned  or  leased  by 
the  employer  and  is  provided  to  one  or 
more  employees  for  use  in  connection 
with  the  employer's  trade  or  business 
and  is  used  in  the  employer's  trade  or 
business, 

(B)  For  bona  fide  noncompensatory 
business  reasons,  the  employer  requires 
the  employee  to  commute  to  and/or 
from  woric  in  the  vehicle. 

(C)  Under  a  written  policy  of  the 
employer,  neither  the  employee,  nor  any 
inchvidual  whose  use  would  be  taxable 
to  the  employee,  may  use  the  vehicle  for 
personal  purposes,  other  than  for 
commuting  or  de  minimis  personal  use 
(such  as  a  stop  for  a  personal  errand  on 
the  way  between  a  business  deUvery 
and  the  employee's  home), 

(D)  Except  for  de  minimis  personal 
use,  neither  the  employee,  nor  any 
individual  whose  use  would  be  taxable 
to  the  employee,  uses  the  vehicle  for  any 
personal  purpose  other  than  commuting, 

(E)  The  employee  required  to  use  the 
vehicle  for  commuting  is  not  a  control 
employee  (as  defined  in  S  1.61-2T  Q/A- 
20b]  required  to  use  an  automobile  (as 
defined  in  S  1-.61-2T  Q/A-11),  and 

(F)  The  employee  includes  in  gross 
income  the  commuting  value  determined 
by  the  employer  as  provided  in  S  1.61- 
2T  Q/A-21  (to  the  extent  that  the 
employee  does  not  reimburse  the 
employer  for  the  commuting  use). 
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There  must  also  be  evidence  that  would 
enable  the  Conunissioner  to  determine 
whether  the  use  of  the  vehicle  met  the 
preceding  six  conditions. 

(b)  VehicJea  uaedin  connectioa  with 
the  busiaest  of  farming — (1)  In  genetaL 
If,  during  a  taxable  year  or  shorter 
period,  a  vehicle,  not  otherwise 
described  in  section  274{i],  S  1^4- 
5T(k).  or  parap«ph  (a)  (2)  or  (3)  of  this 
sectioa.  is  owned  or  leMed  by  an 
employer  and  used  during  most  of  a 
normal  buaineaa  day  direcdy  in 
connectioa  with  the  business  of  t^rmir^ 
(as  defined  in  paragraph  (bM2J  of  this 
sectioo),  the  employer,  in  lieu  of 
substantiating  the  ase  of  the  vehicle  as 
prescribed  in  1 1.274-^(bK6Hi)^  nay 
determine  any  deduction  or  credit  with 
respect  to  the  vehicle  as  if  the  business/ 
investment  use  (as  d^ned  in  i  1.280F- 
flT(d)(3](i])  and  the  quafified  business 
use  (as  defined  in  9  1.2aOF-6T(d)(2))  of 
the  vehicle  in  the  business  of  farming  for 
the  taxable  year  or  shorter  period  were 
75  percent  plus  that  percentage,  if  any, 
attributable  to  an  amount  included  in  an 
employee's  gross  income.  If  the  vehicle 
is  also  available  for  personal  use  by 
employees,  the  employer  must  include 
the  value  of  that  personal  use  in  the 
gross  income  of  the  employees, 
allocated  aTnnn£  them  in  the  manner 
prescribed  in  S  1.132-lT  Q/A-la(f). 

(2)  Directly  in  connectioa  with  the 
business  of  farming.  The  phrase 
"direcdy  in  oonnectioo  «vith  the 
business  of  farming"  means  that  the 
vehicle  must  be  used  directly  in 
connection  with  the  business  of 
operating  a  farm  (i.e.,  cultivating  land  or 
raising  or  harvesting  any  agricultural  or 
horticultiu'al  commodity,  or  the  raising, 
shearing,  feeding,  caring  for,  training, 
and  management  of  animals)  or 
incidental  thereto  (for  example,  trips  to 
the  feed  and  supply  store). 

(3}  Substantiation  by  employees.  If  an 
employee  is  provided  with  the  use  of  a 
vehicle  to  which  this  paragraph  (b) 
applies,  the  employee  may,  in  lies  of 
substantiating  the  business/investment 
use  of  the  vehicle  in  the  manner 
prescribed  in  {  1.274-6T,  substantiate 
any  exclusion  allo%ved  under  section  132 
for  a  worlditg  condition  fringe  as  if  the 
business/investnieBt  use  of  the  vehicle 
were  75  percoit,  plus  that  percentage,  if 
any,  determined  by  the  employer  to  be 
atMbntabie  to  the  use  of  the  vehicle  by 
individaals  other  than  the  employee, 
provided  that  the  employee  includes  in 
gross  income  the  amount  determined  by 
the  employer  as  iadadible  in  the 
employee's  gross  income.  See  {  1.132-lT 
Q/A-4a(f)  for  examples  illustrating  the 
allocation  of  use  of  a  vehicle  among 
employees. 


(c)  Vehide*  treated  as  used  entirely 
for  personal  purposes.  An  employer  may 
satisfy  the  substantiation  requirements 
under  section  274(d]  for  a  taxable  yeer 
or  shorter  period  with  respect  to  the 
business  use  of  a  vehicle  that  is 
provided  to  an  employee  by  inr.liiHing 
the  value  of  the  availability  of  the 
vehicle  during  the  relevant  period  in  the 
employee's  gross  income  without  any 
exclusion  for  a  working  condition  fringe 
with  respect  to  the  vdiicle  and,  if 
required,  by  withholding  any  taxes. 
Under  these  drcumstanoes,  the 
employer's  business/investment  use  of 
the  vehicle  during  the  relevant  period  is 
100  percent  The  employer's  qualified 
business  ase  of  the  vdiide  is  dependent 
upon  the  relationship  of  the  employee  to 
Uie  employer  (see  S  1.280F-CT(dX2)}^ 

(d)  Limitation.  If  a  taxpayer  chooses 
to  satisfy  the  sabstantiation 
requirements  of  section  274(d)  and 

S  1.274-5T  by  using  one  of  the  methods 
prescribed  in  paragraphs  (a)  (2)  or  (3), 
(b),  or  (c)  of  this  sectioa  aiid  files  a 
return  with  the  Internal  Revenue  Service 
for  a  taxable  year  consistent  with  such 
choice,  the  taxpayer  may  not  later  use 
another  of  these  methods,  ^milarly,  if  a 
taxpayer  chooses  to  satisfy  the 
substantiation  requirements  of  section 
274(d)  in  the  manner  prescribed  in 
i  1.27iSr  and  files  a  return  with  the 
Internal  Revenue  Service  for  a  taxable 
year  consistent  with  such  choice,  the 
taxpayer  may  not  later  use  a  method 
prescribed  in  paragraph  (aj  (2)  or  (3),  (b), 
or  (c)  of  this  section.  This  rule  applies  to 
an  employee  for  purposes  of 
substantiating  any  working  condition 
fringe  exclusion  as  well  as  to  an 
employer.  For  example,  if  an  employee 
excludes  on  his  federal  income  tax 
return  for  a  taxable  year  90  percent  of 
the  value  of  the  availability  of  an 
employer-provided  automobile  on  the 
basis  of  records  that  allegedly  satisfy 
the  "adeqiiate  records"  requirement  of 
S  1.274-5T(c](2),  and  that  requirement  is 
not  satisfied,  then  the  employee  may  not 
satisfy  the  substantiation  requirements 
of  section  274(d)  for  the  taxable  year  by 
any  method  prescribed  in  this  section, 
but  may  present  other  corroborative 
evidence  as  prescribed  in  {  1.274- 
5T(c)(3). 

(e)  Definitions— {1)  hi  general  The 
definitions  provided  in  this  paragraph 
(e)  apply  for  purposes  of  section  274(d). 
S  1.274-5T.  and  this  section. 

(2)  Employer  and  employee.  The  terms 
"employer"  and  "eo^tloyee"  include  the 
following: 

({)  A  sole  proprietor  shall  be  treated 
as  both  an  employer  and  employee. 

(ii)  A  partnership  shall  be  treated  as 
an  employer  of  its  partners,  and 


(iii)  A  partner  shall  be  treated  as  an 
employee  of  the  partnership. 

(3)  Automobile.  The  term 
"automobile"  has  the  same  meaning  as 
prescribed  in  { 1.<J1-2TQ/A-11. 

(4)  Vehicle.  The  term  "vehicle"  has 
the  same  meaning  as  prescribed  in 
Sl.61-ZTQ/A-n20. 

(5)  Personal  use.  "Penonal  use"  by  an 
employee  of  an  employer-provided 
vehicle  includes  use  in  any  trade  or 
business  other  than  the  trade  or 
business  of  being  the  employee  of  the 
employer  providlag  the  vehicle. 

(f)  Effective  date.  This  sectioo  is 
effective  for  taxable  years  beginning 
after  Oecamber  31. 1985. 

Par.  8.  Sectioa  1.28aP-lT  is  amended 
by  adding  a  new  paragraph  (cX3)  to 
read  as  follows: 

9  1.280F-1T    Uniltailofia  on  feivsstiiieiil  tax 


and 

of 


[c)  Effective  dates— *  *  * 

(3)  Leased  passenger  automobiles. 

Section  1.280F-5T(e]  generaDy  applies  to 
passenger  automobOes  leased  after 
April  2, 1985,  in  taxable  years  ending 
after  that  date.  Section  1.28QF-6T(e) 
does  not  apply  to  any  passenger 
automobile  that  is  leased  pursuant  to  a 
binding  contract,  which  is  entered  into 
no  later  than  April  2, 1985,  and  which  is 
in  effect  at  all  times  thereafter,  but  only 
if  the  automobile  is  used  under  the  lease 
before  August  1. 1985.  If  9  1.2aoF-5T(e} 
does  not  appfy  to  a  passenger 
automobile,  see  paragraph  (c)  (1)  and  (2) 
of  this  section. 

91.2MF-9T    [AflMndad] 

Par.  8.  Section  f.280F-3T  is  amended 
by  revising  the  first  sentence  of 
paragraph  (d)(3]  to  read  as  foHows:  "A 
taxpayer  must  be  able  to  substantiate 
the  use  of  any  listed  property,  as 
prescribed  in  section  274(d)(4]  and 
9  1.274-5T  or  9  1.274-6T.  for  any  taxable 
year  for  which  recapture  under  section 
280F(bK3)  and  paragraph  (d)  (1)  and  (2) 
of  this  section  may  occur  even  if  the 
taxpayer  has  fuHy  depreciated  (or 
expensed)  the  listed  property  in  a  prior 
year." 

Par.  10.  Section  L280F-5T  is  amended 
as  follows: 

1.  The  caption  of  paragraph  (d)  and 
the  first  sentence  of  paragraph  (d)(1)  are 
revised  to  read  as  set  forth  below. 

2.  The  firet  sentence  of  paragraph 
(d)(2)(i)  is  aoaended  by  adding  ahet  the 
words  "pasaeager  automobile"  the 

.  clause  ".  which  is  leased  after  June  18, 
1984.  and  before  April  3, 1985.". 


3.  Paragraph  (d)(2)(ii)  is  amended  by 
removing  the  words  "paragraph  (g)(2)" 
and  "paragraph  (g)(3)"  wherever  they 
appear  and  by  adding  in  their  places  the 
words  "paragraph  (h)(2)"  and 
"paragraph  (n)(3)".  respectively. 
Paragraph  (d)(2)(ii)  is  further  amended 
by  removing  the  words  "paragraph 
(d)(3)(iii)"  and  "paragraph  (d)(3)(iv)" 
and  by  adding  in  their  places  the  words 
"paragraph  (d)(2)(iii)"  and  "paragraph 
(d)(2)(iv)",  respectively. 

4.  Paragraphs  (e),  (f),  (g).  and  (h)  are 
redesignated  as  paragraphs  (f).  (g),  (h), 
and  (i). 

5.  A  new  paragraph  (e)  is  added 
immediately  after  paragraph  (d)  and 
reads  as  set  forth  below. 

6.  Paragraph  (f)  as  redesignated  is 
amended  by  removing  from  paragraph 
(f)(2)(i)  the  words  "paragraph  (g)(2)"  and 
by  adding  in  their  place  the  words 
"paragraph  (h)(2)",  by  removing  from 
paragraph  (f)(2)(ii)  the  words 
"paragraph  (g)(3)"  and  by  adding  in 
their  place  the  words  "paragraph  (h)(3)", 
and  by  removing  from  paragraph 
(f)(2)(iii)  the  words  "paragraph  (e)(3)" 
and  by  adding  in  their  place  the  words 
"paragraph  (f)(3)". 

7.  Ine  introductory  text  of  paragraph 
(g)  as  redesignated  is  revised  to  read  as 
set  forth  below. 

8.  Paragraph  (g)(2)  as  redesignated  is 
amended  by  removing  the  words 
"paragraph  (f)(2)"  and  by  adding  in  their 
place  the  words  "paragraph  (g)(2)". 

9.  The  last  sentence  of  paragraph 
(h)(3)  as  redesignated  is  amended  by 
removing  the  words  "paragraph  (f)(1)" 
and  by  adding  in  their  place  the  words 
"paragraph  (g)(1)". 

10.  Example  (3)  of  paragraph  (i)  as 
redesignated  is  amended  by  removing 
from  the  fourth  sentence  the  words 
"paragraphs  (e)(1)  and  (f)(1)". 
"paragraph  (f)(3)",  and  "paragraph 
(e)(3)(ii)",  and  by  adding  in  their  places 
the  words  "paragraphs  (f)(1)  and  (g)(1)", 
"paragraph  (g)(3)",  and  "paragraph 
(f)(3)(iii)".  respectively. 

11.  Example  (4)  of  paragraph  (i)  as 
redesignated  is  amended  by  removing 
from  the  third  sentence  the  words 
"paragraphs  (e)(1)  and  (0  (1)  and  (2)", 
"paragraph  (0(3)",  and  "paragraph 
(e)(3)(i)",  and  by  adding  in  their  places 
the  words  "paragraphs  (f)(1)  and  (g)  (1) 
and  (2)",  "paragraph  (g)(3)".  and 
"paragraph  (f)(3)(i)",  respectively. 

12.  Paragraph  (i)  as  redesignated  is 
further  amended  by  adding  after 
example  (4)  two  new  examples  to  read 
as  set  forth  below. 

13.  The  new  and  revised  provisions 
read  as  follows: 

S  1.280F-5T    Leased  property  (temporary). 


(d)  Inclusions  in  income  of  lessees  of 
passenger  automobiles  leased  after  June 
18, 1984,  and  before  April  3, 196^— {\]  In 
general.  If  a  taxpayer  leases  a  passenger 
automobile  after  June  18, 1984.  but 
before  April  3, 1985,  for  each  taxable 
year  during  which  the  taxpayer  leases 
the  automobile,  the  taxpayer  must 
include  in  gross  income  an  inclusion 
amount  (prorated  for  the  number  of  days 
of  the  lease  term  included  in  that 
taxable  year),  determined  under  this 
paragraph  (d)(1),  and  multipUed  by  the 
business/investment  use  (as  defined  in 

§  1.280F-6T(d)(3)(i))  for  the  parficular 
taxable  year.  •  •  • 

(e)  Inclusions  in  income  of  lessees  of 
passenger  automobiles  leased  after 
April  2, 1985— {\]  In  general.  For  any 
passenger  automobile  that  is  leased 
after  April  2, 1985,  the  inclusion  amount 
for  each  taxable  year  during  which  an 
automobile  is  leased  is  based  on  the 
rules  set  forth  in  this  paragraph  (e). 
Additional  inclusion  amounts  when  a 
passenger  automobile  is  not  used 
predominantly  in  a  qualified  business 
use  during  a  taxable  year  are 
determined  under  paragraph  (e)(e)  of 
this  section.  See  paragraph  (h)(2)  of  this 
section  for  the  definition  of  fair  maricet 
value. 

(2)  Fair  market  value  not  greater  than 
$50,000:  years  one  through  three.  For 
any  passenger  automobile  that  has  a  fair 
market  value  not  greater  than  $50,000, 
the  inclusion  amount  for  each  of  the  first 
three  taxable  years  during  which  the 
automobile  is  leased  is  determined  as 
follows: 

(i)  For  the  appropriate  range  of  fair 
market  values  in  the  table  in  paragraph 
(e)(2)(iv)  of  this  section,  select  the  dollar 
amount  from  the  column  for  the  quarter 
of  the  taxable  year  in  which  the 
automobile  is  first  used  under  the  lease, 

(ii)  Prorate  the  dollar  amount  for  the 
number  of  days  of  the  lease  term 
included  in  the  taxable  year,  and 

(iii)  Multiply  the  prorated  dollar 
amount  by  the  business/investment  use 
for  the  taxable  year. 

(iv)  Dollar  amounts:  Years  1-3: 

« 

DouAR  Amounts:  Years  1-3 
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(3)  Fair  market  value  not  greater  than 
$50,000:  years  four  through  six.  For  any 
passenger  automobile  that  has  a  fair 
market  value  greater  than  $18,000,  but 
not  greater  than  $50,000,  the  inclusion 
amount  for  the  fourth,  fifth,  and  sixth 
taxable  years  during  which  the 
automobile  is  leased  is  determined  as 
follows: 

(i)  For  the  appropriate  range  of  fair 
market  values  in  the  table  in  paragraph 
(e)(3)(iv)  of  this  section,  select  the  dollar 
amount  from  the  column  for  the  taxable 
year  in  which  the  automobile  is  used 
imder  the  lease, 

(ii)  Prorate  the  dollar  amount  for  the 
number  of  days  of  the  lease  term 
included  in  the  taxable  year,  and 

(iii)  Multiply  this  dollar  amount  by  the 
business/investment  use  for  the  taxable 
year. 

(iv)  Dollar  Amounts:  Years  4-6: 
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Dollar  Amounts:  Years  4-6 
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(4)  Fair  market  value  greater  than 
$50,000:  years  one  through  six.  (i)  For 
any  passenger  automobile  that  has  a  fair 
market  vahie  greater  than  $50,000,  the 
inchision  amount  for  the  first  six  taxaUe 
years  during  which  the  automobile  is 
leased  is  determined  as  follows: 

(A)  Determine  the  dollar  amount  by 
using  the  appropriate  formula  in 
par^r^>h  (e)(4Kii)  of  this  section, 

(B)  Prorate  the  dollar  amount  for  the 
number  of  days  of  the  lease  term 
included  in  the  taxable  year,  and 

(C)  Multiply  this  dollar  amount  by  the 
business/investment  use  for  the  taxable 
year. 

(ii}  The  dollar  amoimt  is  computed  as 
follows: 

(A)  If  the  automobile  is  first  used 
under  the  lease  in  the  fourth  quarter  of  a 
taxable  year,  the  dollar  amount  for  each 
of  the  first  three  taxable  years  during 
which  the  automobile  is  leased  is  the 
sura  of — 

[1]  $124,  and 

[2)  n  percent  of  the  excess  of  the 
automobile's  fair  market  value  over 
$13,200. 

(6)  If  the  autmnobile  is  first  used 
under  the  lease  in  tiw  third  quarter  of  a 
taxable  year,  the  dollar  amoant  for  each 
of  the  first  three  taxable  years  during 
which  the  automobile  is  leased  is  the 
sum  of — 

(7)  $110,  and 


[2]  10  percent  of  the  excess  of  the 
automobile's  fair  market  value  over 
$13,20a 

(C)  If  the  automobile  is  first  used 
under  the  lease  in  the  second  quarter  of 
a  taxable  year,  the  dollar  amotmt  for 
each  of  the  first  three  taxable  yetu-s 
during  which  the  automobile  is  leased  is 
the  sum  of— 

(i)$10aand 

[21)  9  percent  of  the  excess  of  die 
automobile's  fair  market  value  over 
$13,200. 

(D)  If  the  automobile  is  first  used 
under  the  lease  in  die  first  quarter  of  a 
taxable  year,  the  dollar  amount  for  each 
of  the  fint  three  taxable  years  during 
whidi  the  antomobile  is  leased  is  the 
sum  of — 

[1]  $9a  and 

{2]  8  percent  of  the  excess  of  the 
automobfle's  foir  aiarket  value  over 
$13,200. 

(E)  Pot  the  fourth  taxable  year  during 
which  the  automobile  is  leased,  the 
dollar  araoont  is  6  percent  of  tiie  excess 
of  the  automobile's  fair  market  value 
over  $18,000. 

(F)  For  the  fifth  taxable  year  diuing 
which  the  automobile  is  leased,  the 
dollar  amount  is  0  percent  of  the  excess 
of  the  automobile's  fair  market  value 
over  $22,800. 

(C)  For  the  sixth  taxable  year  during 
which  the  automobile  is  teased,  the 
dollar  amount  is  0  percent  of  the  excess 
of  the  automobile's  fair  market  Value 
over  $27,800. 

(5)  Seventh  and  subsequent  taxable 
years,  (i)  For  any  passenger  automobile 
that  has  a  fair  market  value  less  than  or 
equal  to  $32,400,  the  inchision  amount 
for  the  seventh  and  subsequent  taxable 
years  during  wdiich  the  automobile  is 
leased  is  zero. 

(ii)  For  any  passenger  automobile  that 
has  a  fair  market  value  greater  than 
$32,400,  the  indosion  amount  for  the 
seventh  and  subsequent  taxable  years 
during  which  the  automobile  is  leased  is 
6  percent  of — 

(A)  The  excess  (if  any)  of  the 
automobile's  fair  market  value,  over 

(B)  The  sum  of— 
(1)  $13,200  and 

[2]  $4,800  multiplied  by  the  number  of 
taxable  years  in  excess  of  three  years. 

(6)  Additional  inclusion  amount  when 
less  than  predominant  use  in  a  qualified 
business  use.  (i)  If  a  passenger 
automobfle,  which  is  leased  after  April 
2. 1985,  is  not  predominantly  used  in  a 
qualified  business  use  during  a  taxable 
year,  the  lessee  must  add  to  gross 
income  in  the  first  taxable  year  that  the 
automoUie  is  not  so  used  (and  only  in 
that  year]  an  inclusion  amount 
determined  under  this  paragraph  (e)(6). 
This  inchision  amount  is  in  addition  to 


the  amount  required  to  be  included  in 
gross  income  under  paragraph  (e)  (2). 
(3),  (4).  and  (5)  of  this  section. 

(ii)  If  the  fair  market  value  (as  defined 
in  paragraph  (hK2)  of  this  sectioo)  of  the 
automobile  is  greater  than  $11,250,  the 
incloaioa  amount  is  determined  by 
multiplying  the  average  of  the  business/ 
investment  use  («s  defined  in  paragraph 
(h)(3)  of  this  sectioo)  by  the  appropriate 
dollar  amount  from  the  table  in 
paragraph  (e)(6)(iii)  of  this  section.  If  the 
fair  market  value  of  the  aotoaiobiie  is 
$11,250  or  less,  the  induaion  amount  is 
the  product  of  the  fair  market  value  of 
the  automobile,  the  average  business/ 
investment  use.  and  the  apphcable 
percentage  from  the  table  in  paragraph 
(e](6](iv)  (rf^  this  section. 

(iii)  The  dollar  amount  is  determined 
under  the  following  table: 


H  ■  panangar  autoaoM* 

TTiadD9wamau«lr 

t 

2 

9 

4or 

man 

•nm  flrai  lautia  yaar  ol 

•390 

S70O 
160 

S1.1C0 
700 
290 

$1,900 

TTia  Ncand  KaUa  yaar 
01  9m  laaia  larm.._ 

1,200 

Tha  Mid  iBMbla  yaar  ol 

•■>  Ifatf  ffnq, 

750 

(iv)  The  applicaUe  percentage  is 
determined  niid«'  the  following  table: 
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(g)  Special  rules  applicable  to 
inclusions  in  income  of  lessees.  This 
paragraph  (g)  applies  to  tiiie  inclusions  in 
gross  income  of  lessees  prescribed 
under  paragraphs  (d)(2),  (eK6),  or  (f)  of 
this  section. 


(i) Examples.  *'* 

Example  /)?;  On  {dy  15. 1965.  A.  a  calendar 
year  taxpayer,  lea9es  and  i^ceo  in  service  a 
passenger  atitonobilc  with  a  fair  market 
value  Clif  $«5,30a  The  leaae  i9  for  a  period  of  S 
years,  during  which  A  uses  the  antmiiobile 
exclusively  in  a  tracke  or  bnnneas.  Uader 
paragraph  (e)  (2)  and  (3)  of  thia  section.  £or 
taxable  years  1985  through  1990,  A  must 
include  tiie  foBowing  amomtts  in  groas 
income: 
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Example  (8).  The  facta  ue  the  same  aa  in 
example  [1),  except  that  A  uaea  the 
automobUe  only  45  percent  in  a  trade  or 
business  during  1987  through  1900.  Under 
S  1.28aP-5T(e](6],  A  must  include  in  gross 
income  for  taxable  year  1987,  the  Hrst  taxable 
year  in  which  die  antoraobile  is  not  used 
predominantly  in  a  trade  or  business,  an 
additional  amount  based  on  the  average 
basiness/investment  use  for  taxable  years 
1985  through  1987.  For  taxable  years  1985 
through  1990,  A  must  include  the  following 
amounts  in  ^osa  income: 
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Par.  11.  Section  1.280P-6T  is  amended 
by  revising  paragraphs  (b)(2)(ii)  and 
(b)(3]  to  read  as  follows: 

91.2S0F-6T   S(McWrul«««ndd«flnraon« 
(twnporary). 

(2)  *  *  • 

(ii)  Exception.  The  term  'listed 
property"  does  oot  include  any  vehicle 
that  is  a  qualified  nonpersonal  use 
vehicle  as  defined  in  section  274(i)  and 
S  1.274-5T(k). 

(3)  Property  used  for  entertainment, 
etc.-^\)  In  general  Pn^ierty  of  a  type 
generally  used  for  purposes  of 
entertainment,  recreation,  or  amusement 
includes  property  such  as  photographic 
phonographic  communication,  and 
video  recording  equipment 

(ii)  Exception.  The  term  "listed 
property"  does  not  include  any 
photographic  phonographic 
communication,  or  video  recording 
equipment  of  a  taxpayer  if  the 
equipment  is  use  either  exclusively  at 
the  taxpayer's  regular  business 
establishment  or  in  connection  with  the 
taxpayer's  principal  trade  or  business. 

(iii)  Regular  basiness  eatablishmenL 
The  regular  business  establishment  of 
an  employee  is  the  regtilar  business 
establidinient  of  the  employer  of  the 
employee.  Per  purposes  of  this 
paragraph  fb}(3],  a  portion  of  a  dwelling 


unit  is  treated  aa  a  regular  business 
establiafament  if  the  requiremeots  of 
sectkm  280A((^(1)  are  met  with  reelect 
to  that  portian. 


PART  602-OMB  COMTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  12.  The  author!^  ciUtkm  for  Part 
602  continues  to  read  as  follows: 

Authority:  2B  U.S.C.  7806. 

9602.101    [Amended] 

Par.  13.  Section  602.101  (c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table: 


"S  1.61-2T  Q/A-20, 
"J  1,274-5T...... 

"1 1.274-flT. 


,1545-0771". 
.  1546-0771".  and 
1545-0771". 


Iliere  is  a  need  for  itunediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  imder  subsection 
(b)  of  section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsecticni  (d)  of  that 
section. 

Roscoe  L  Egger,  Jr., 
Commissioner  of  Internal  Revenae. 

Approved-  October  29, 1985. 
Ronald  A.  Pearinaai, 
Assistant  Secretary  of  tiie  Treasury. 
[FR  Doc.  85-26358  Filed  11-1-85;  8:47  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[A-S-fRL-2t1»-S] 

Approval  and  Promulgation  of 
Implamentation  Plana;  lUlnoia 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rulemaking. 

summary:  In  a  June  25, 1985  Federal 
Register  notice  (50  CFR  26224).  USEPA 
proposed  to  approve  a  revision  to  the 
Illinois  State  Implementation  Plan  (SIP) 
for  Carbon  Monoxide  (CO).  USEPA 
today  is  approving  this  revision.  This 
final  rulemaking  incorporates  a  June  14, 
1984.  Opinion  and  Order  of  the  Illinois 
Pollution  Control  Board  (IPCS),  PCB  84- 
19,  into  the  SIP.  This  Order  granU  to 
Midwest  Solvents  Coo^wny  (MSC)  a 
variance  from  IPCB  Rule  20e(a)  which 
governs  CO  emissions  from  the  fluidized 
bed  combustion  (FBC)  botier  for  MSCs 
facility,  which  is  located  in  Tazewell 


Comity,  niinan.  This  action  is  taken  in 
response  to  a  January  16, 19B5,  request 
from  the  State  of  Illinois. 
Kmciive  DATK  This  final  rulemaking 
becomes  effective  on  December  6, 1985. 
ADDWESSes:  Copies  of  this  revision  to 
the  Illinois  SIP  are  available  for 
inspection  at 

The  Office  of  the  Federal  Register,  1100 

L  Street  NW..  Room  8401, 

Washington.  DC 
Public  Infimnatioa  Reference  Unit,  EPA, 

401 M  Street.  SW..  Washingtoa  DC 

2046a 

Copies  of  the  SIP  revision  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan  at  (312) 
353-0396.  Environmental  Protection 
Agency,  Region  V,  Air  and  Radiation 
Branch,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 
Fon  nniTHBi  arowMATioii  contact: 

Uylaine  E.  Mc^Mfahan.  (312)  353-0396. 
SUPPI^MBrrARY  mFORMATION:  On 

January  16, 1985,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  variance  from 
Illinois  Rule  206fa)  for  a  FBC  boiler  at 
MSC's  facility  in  TazeweD  County. 
Illinois,  as  a  proposed  revision  to  its  CO 
SIP.  Tazewell  Cotmty  is  an  area  that  is 
classified  as  attainment  widi  respect  to 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  CO. 

During  the  30  day  public  comment 
period  USEPA  received  no  comments 
regarding  the  June  25, 1965,  notice  of 
proposed  rulemaking  proposing  to 
approve  MSCs  variance  request  for  its 
FBC  boiler. 

The  final  variance  wiU  allow  CO 
emissions  from  the  new  FBC  boiler  of  up 
to  700  parts  per  million  (ppm),  (based  on 
wet  flue  gas  and  adjusted  to  50  percent 
excess  air]  until  June  14, 1987.  Because 
the  FBC  boiler  is  a  major  new  source  in 
an  attainment  area,  it  must  meet  the 
best  available  control  tedmology 
(BACT)  requirement  of  the  Prevention  of 
Significant  Deterioration  (PSD) 
regidations.  The  PSD  program  in  Illinois 
was  delegated  to  the  lEPA  on  April  7, 
1980.  It  is  the  lEPA's  responsibility  to 
make  a  BACT  determination  for  this 
facility.  In  addition,  a  new  source  is 
required  to  meet  the  Illinois  ^P  limit  for 
new  sources  of  CO.  In  today's  final 
rulemaking,  USEPA's  finding  is  limited 
to  determining  that  the  CO  NAAQS  will 
not  be  violated  by  this  variance.  In  this 
notice,  USEPA  makes  no  findings 
regarding  the  State's  BACT 
determination. 

The  IPCS  9-anted  MSC  a  variance 
fit)m  the  Rule  206(a)  which  alknwi  a 
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temporary  CO  limit  of  700  ppm.  MSC's 
new  FBC  boiler,  is  subject  to  the 
following  operating  conditions: 

1.  This  variance  will  expire  on  June  14, 
1987. 

2.  MSC  has  committed  itself  to 
develop  and  implement  a  program  to 
study  and  evaluate  any  technical 
advances  in  the  control  of  CO  in  FBC 
boilers. 

3.  MSC  has  committed  itself  to 
develop  a  program  to  evaluate  the 
operating  characteristics  of  its  FBC 
boiler.  This  program  shall  include  the 
periodic  testing  of  the  FBC  boiler  for  CO 
emissions  so  that  the  operation  of  the 
boiler  can  be  optimized  to  minimize  the 
emissions  of  CO  while  maintaining  the 
design  efficiency. 

4.  MSC  has  committed  itself  to  submit 
to  lEPA  every  6  months  a  written  report 
describing  the  progress  of  the 
aforementioned  program,  as  set  forth  in 
item  numbers  2  and  3. 

MSC  asserts  that  no  available  control 
technology  could  reduce  the  CO 
emissions  to  the  SIP  level  without 
greatly  decreasing  combustion 
efficiency,  and  increasing  NOj 
emissions.  The  air  quality  analysis 
section  of  MSC's  preconstruction  permit 
application  shows  that  the  predicted  CO 
impacts  are  well  below  the  maximum  1- 
hour  and  8-hour  secondary  NAAQS.  In 
reaching  today's  findings,  USAEPA 
utilized  only  the  State's  air  quality 
analysis  that  was  completed  as  part  of 
the  PSD  requirements.  The  details  of  this 
analysis  are  contained  in  the  January  16, 
1985.  State  submittal.  This  analysis, 
which  relies  on  USEPA's  Multiple  Point 
Terrain  (MPTER)  reference  model, 
predicted  a  maximum  1-hour  CO  impact 
of  50.62  Mg/m*.  The  1-hour  standard  for 
CO  is  40.000  Mg/m*.  and  the  8-hour 
standard  for  CO  is  10,000  fig/m'. 

Consequently,  it  can  be  concluded 
that  the  MSC's  new  FBC  boiler  will  not 
have  a  significant  impact  on  CO  air 
quality  in  Tazewell  County  and. 
therefore,  will  not  interfere  with 
attainment  and  maintenance  of  the  CO 
NAAQS.  USEPA.  is  today  approving 
IPCB  84-19  as  a  revision  to  the  Illinois 
SIP.  However.  USEPA  is  not  affirming 
the  700  ppm  emission  limit  for  CO  as 
BACT  for  FBC  boilers. 

MSC  must  comply  with  all  the  PSD 
requirements  including  BACT  for  CO. 
The  approval  of  this  SEP  revision  does 
not  in  any  way  eliminate  the 
requirements  for  MSC  to  comply  with 
the  PSD  regulations  or  any  other 
applicable  new  source  regulation. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  6. 1985.  "Hiis  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  ui  40  CFR  Part  52 

Intergovernmental  relations.  Air 
pollution  control.  Incorporation  by 
Reference,  Lead.  Particulate  matter, 
Carbon  monoxide. 

Note.— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  S^tate  of 
Illinois  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  October  30, 1985. 
Lae  M.  Thomas. 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Illinois 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  1.  Part  52,  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.720  is  revised  by  adding 
new  paragraph  (c)(62)  as  follows: 

§52.720    Identification  of  Plan. 

(c)  *  *  * 

(62)  On  January  16. 1985.  the  Illinois 
Environmental  Protection  Agency 
submitted  a  variance  from  Illinois  Rule 
206(a): 

(i)  Incorporation  by  reference. 

(A)  June  14. 1984,  Opinion  and  Order 
of  the  Illinois  Pollution  Control  Board 
(IPCB),  PCB  84-19.  This  is  a  variance 
horn  Illinois  Rule  206(a)  until  June  14, 
1987,  for  CO  emissions  fit)m  a  fluidized 
bed  combustion  boiler  at  Midwest 
Solvents  Company's  facility  in  Tazewell 
County.  Illinois. 
*        *        •        •        • 

(PR  Doc.  85-26453  Filed  11-5-85;  8:45  am] 
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40  CFR  Parts  60  and  61 
(A-4-FRL-291»-4] 

Standards  of  Performance  for  New 
Stationary  Sources,  National  Emission 
Standards  for  Hazardous  Air 
Pollutants;  Delegation  of  Authority  to 
tt>e  State  of  Florida 

agency:  Environmental  Protection 
Agency. 


ACTION:  Delegation  of  authority. 

SUNMURV:  On  August  9. 1985,  the  State 
of  Florida  requested  that  EPA  delegate 
authority  for  implementation  and 
enforcement  of  several  additional 
categories  of  the  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS),  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP).  Since  EPA's 
review  of  pertinent  State  laws  and  rules 
and  regulations  showed  them  to  be 
adequate  for  the  implementation  and 
enforcement  of  these  Federal  standards, 
the  Agency  has  made  the  delegation  as 
requested. 

EFFECTIVE  DATE;  The  effective  date  of 
the  delegation  of  authority  is  September 
24, 1985. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  at  EPA's  Region  IV  office,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365. 

All  reports  required  pursuant  to  the 
newly  delegated  standards  (listed 
below)  should  be  submitted  to  the 
following  address:  Department  of 
Environmental  Regulation.  Twin  Towers 
Office  Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301. 

FOR  FURTHER  INFORMATION  CONTACT 

Archie  Lee,  at  the  EPA  Region  IV 
address  listed  above,  and  phone  404/ 
881-3286  or  FTS  257-3286. 

SUPPt^MENTARY  INFORMATION:  Section 
301,  in  conjunction  with  sections  101. 
and  111(c)(1)  of  the  Clean  Air  Act. 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60,  NSPS.  and  in  40 
CFR  Part  61,  NESHAP. 

On  June  10, 1982,  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS  and  NESHAP  program  to  the  State 
of  Florida.  On  August  9. 1985,  Florida 
requested  a  delegation  of  authority  for 
implementation  and  enforcement  of  the 
following  NSPS  categories: 

1.  Electric  Arc  Furnaces  and  Argon- 
Oxygen  Decarburization  Vessels 
Constructed  after  August  7, 1983;  40  CFR 
Part  60,  Subpart  AAa,  as  promulgated 
10/31/84. 

2.  Glass  Manufacturing  Plants;  40  CFR 
Part  60,  Subpart  CC.  as  promulgated  10/ 
19/84. 

3.  Metallic  Mineral  Processing  Plants; 
40  CFR  Part  60,  Subpart  LL,  as 
promulgated  02/21/84. 

4.  Beverage  Can  Surface  Coating 
Industry;  40  CFR  Part  60,  Subpart  WW, 
as  promulgated  08/25/83. 
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5.  FlexiUe  Vinyl  and  Urethane 
Coating  and  Printing;  40  CFR  Part  ea 
Subpart  FFF.  as  promulgated  06/29/84. 

6.  Equipment  Leak*  of  VOC  in 
Petroleum  Refinerier,  40  CFR  Part  &0, 
Subpart  GGG,  as  pronmlgated  05/30/84. 

7.  Synthetic  Fiber  Production 
Facilities;  40  CFR  Part  60,  Subpart  HHH. 
as  promulgated  04/05/04. 

8.  Petroleum  Dry  Qeaners;  40  CFR 
Part  60,  Subpart  ]]],  as  promulgated  09/ 
21/84. 

9.  Wool  Fiberglass  Insulation 
Manufacturing;  40  CFR  Part  60,  Subpart 
PPP.  as  promulgated  02/25/85. 

On  August  9, 1985,  Florida  also 
requested  a  delegation  of  authority  for 
implementation  and  enforcement  of  the 
following  NESHAP  categories: 

1.  Equipment  Leaks  (Fugitive  Emission 
Sources)  of  Benzene:  40  CFR  Part  61. 
Subpart  J,  as  promulgated  06/06/84. 

2.  Equipment  Leaks  (Fugitive  Emission 
Sources);  40  CFR  Part  61.  Subpart  V,  as 
promulgated  10/31/84. 

After  a  thorough  review  of  the 
request  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  these  source  categories 
with  the  conditions  set  forth  in  the 
original  delegation  letter  of  June  10. 
1982.  Florida  sources  subject  to  the 
requirements  of  the  above  categories  of 
NSPS  and  NESHAP  will  now  be  under 
the  jurisdiction  of  the  State  of  Florida. 

Dated:  October  17. 1965. 
John  A.  Little, 

A  cting  Regional  A  dministrator. 
[FR  Doc  B5-26455  Filed  11-6-85:  8:45  am) 
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40  CFR  Part  180 

[PP  5F3241/R798;  FHL-2»1»-n 

Pesticide  Tolerances  (or  iprodlone 

agency:  Environmental  (Protection 
Agency  (EPA). 
action;  Final  Rule. 

summary:  This  rule  amends  the 
regulation  in  40  CFR  180.399  by 
increasing  tlie  tolerance  levels  for  the 
combined  residues  of  the  fungicide 
iprodione  and  its  metabolite  in  or  on  the 
raw  agricultural  commodities  almonds 
hulls  and  almonds  nutmeats.  This 
regulation,  to  permit  the  maximum 
levels  of  residues  in  or  on  the 
commodities,  was  requested  in  a 
petition  by  Rhone-Poulenc  Inc. 
EFFECTIVE  DATE:  Effective  on  November 
6, 1985. 

ADDRESS:  Written  objections,  identified 
by  the  doonnent  control  nnmber  (K* 


5F5341/R7g6).  may  be  snbiaitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  M-370e,  401  M 
Street  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  M.  jacoby,  Product  Manager  (PM) 
21,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Room 
227,  CM#2, 1921  Jefferson  Darts 
Hi^way.  Arlington.  VA  22202  (703-^57- 
1900). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  May  29. 1965  (50  FR  21935). 
which  announced  that  Rhone-Poulenc 
Inc.,  P.O.  Box  125,  Monmouth  JunctiiMi, 
NJ  08852,  had  submitted  pesticide 
petition  5F3241  to  the  EPA.  This  petition 
requested  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  propose 
the  establishment  of  a  tolerance  for  the 
combined  residues  of  the  fungicide 
iprodione  [3-(3,5-dichlorophenyl)-Ar-{l- 
methylethyl)-2,4-dioxo-l-imidazolidine- 
carboxamide],  its  isomer  [3-(l- 
methylethyl)-A'^(3,5-dichloro-phenyl)-2,4- 
dioxo-1-imidazolidinecarboxamide]  and 
its  metabolite  [3-(3,5-didiIorophenyl)- 
2,4-dioxo-l-imidazolidinecarboxanude], 
in  or  on  almond  hulls  at  2.0  parts  per 
million  (ppm). 

Rhone-Poulenc  subsequently  amended 
the  petition  by  proposing  a  tolerance  for 
residues  of  iprodione  as  expressed  ki 
pesticide  petition  5F3241  in  or  on 
almonds  nutmeat  at  0.3  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  fiUng. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerances 
include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL)  of  500  ppm  (25  mg/kg  body 
weight/day),  a  reproductive  lowest- 
effect  level  (LEL)  of  2,000  ppm  (100  mg/ 
kg  body  weight/day),  and  systemic 
NOEL  equal  to  or  greater  than  2,000  ppm 
(100  mg/kg  body  weight/day). 

2.  A  rabbit  teratology  study  in  which 
the  following  doses  were  administered 
by  gavage,  0. 100,  200  and  400  mg/kg 
body  wei^t,  resulting  in  a  teratogenic 
NOEL  equal  to  or  greater  than  400  mg/ 
kg  body  weight  (considered 
unacceptable  under  current  guidelines). 

3.  A  rat  teratology  study  in  which  the 
following  doses  were  administered  by 
gavage,  0, 100,  200,  400  mg/kg  body 
weight,  resulting  in  teratogenic  NOEL 
greater  than  400  mg/kg  body  weight. 

4.  A  24-month  rat  feeding/ 


oncogenicity  study  using  dosage  levels 
of  125,  250,  and  1.000  ppm  (6.25, 12.5,  and 
50  mg/kg  body  weight/day),  which 
showisd  no  oncogenic  effects  under  the 
conditions  of  the  study  at  die  highest 
dose  tested. 

5.  An  18-month  oncogenicity  study  in 
mice  using  dosage  levels  of  200,  500,  and 
1,250  piMD  (2a6,  71.4, 178.6  mg/kg  body 
weight/day),  which  showed  no 
oncogenic  effects  under  the  conditions 
of  the  study  at  the  highest  dose  tested. 

6.  A  1-year  dog  feeding  stody  using 
dosage  levels  of  100.  600,  and  3.600  ppm 
(2.5, 15,  and  90  mg/kg  bw/day)  with  a 
NOEL  of  100  ppm  (2.5  mg/kg  bw/day) 
and  a  LEL  of  600  ppm  (15  mg/kg  bw/ 
day). 

7.  A  90-day  dog  feeding  study  using 
dosage  levels  of  800,  2,400,  and  7,200 
ppm  (20,  60,  and  180  m^/kg  body 
weight/day)  with  a  NOEL  of  2,400  ppm 
(60  mg/kg  body  weight/day)  and  a  LEL 
of  7,200  ppm  (180  mg/kg  body  weight/ 
day). 

Data  currently  lacking  include  a 
second  teratology  study  using  gastric 
intubation,  an  acute  dermal  study,  and 
mutagenicity  studies  including:  (1)  DNA 
repair,  (2)  gene  mutation,  mammalian, 
perferably  in  vitro,  and  (3)  chromosomal 
aberration,  mammalian,  preferably  in 
vitro. 

The  acceptable  daily  intake  (ADI) 
based  on  the  three-generation  rat 
reproduction  study  (NOEL  of  25  mg/kg/ 
day)  and  using  a  100  fold  safety  factor, 
is  calculated  to  be  0.2500  mg/kg  of  bw/ 
day.  The  maximum  permitted  intake 
(^^I)  for  a  60-kg  human  is  calculated  to 
be  15.00  mg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  tolerances  is  .0001  nig/ day  and 
utilizes  a  negligible  percentage  of  the 
MPI.  These  tolerances  and  the  published 
tolerances  utilize  a  total  of  12.49  percent 
of  the  MPI. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  hquid 
chromatography  using  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  the  chemicaL 

Based  on  the  information  and  data 
considered,  the  Agency  concludes  that 
the  tolerances  would  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  pubhcation  of  this  regulation  in 
the  Federal  Register,  file  written 
objections  with  the  Hearing  Clerk  at  the 
address  given  above.  Such  objections 


should  specify  th&  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are 
supported  by  grounds  legally  suJRlcient 
to  justify  the  relief  sought. 

As  required  by  Executive  Order  12211, 
EPA  has  determined  that  this  rule  is  not 
a  "Major"  rule  and  therefore  does  not 
require  a  Regulatory  Impact  Analysis.  In 
addition,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulation  from  the  OMB  review 
requirements  of  Executive  Order  12291, 
pursuant  to  section  8(b)  of  that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that  the 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  October  23. 1985. 
Steven  Schatxow, 

Director,  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.399  is  amended  by 
revising  the  entries  in  paragraph  (a)  for 
"almonds,  hulls"  and  "almonds, 
nutmeat"  to  read  as  follows: 

§  180.399    IprodkMie;  tolerances  for 
residues. 

(a)  *  *  * 


Convnodrties 

Parts 
mMon 

Akimnta   hiAi 

2.0 

AJmnnta,  n^^m^M  

03 

[FR.  Doc  85-28450  Filed  ll-5-«5;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  1820 

[Circular  Na  2568] 

General  Management;  Change  of  Area 
of  Jurisdiction  and  Responsibility  In 
Colorado  and  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Correction. 

SUMMARY:  In  FR  Doc.  85-21152 
beginning  on  page  36055  in  the  issue  of 
Thursday.  September  5, 1985,  the 
Circular  No.  in  the  heading  should  read 
as  set  forth  above.  This  rulemaking 
transferred  jurisdiction  over  public 
lands  in  the  State  of  Kansas  from  the 
Colorado  State  Office  to  the  New 
Nexico  Office. 

FOR  FURTHER  INFORMATION  CONTACT 

Ted  Hudson  (202)  343-6735. 
]ames  R  Cason.  *     ^i- 

Deputy  Assistant  Secretary  of  the  Interior. 
October  31, 1985. 

[FR  Doc.  85-26459  Filed  11-5-85:  8:45  am] 
MIXING  CODE  4310-«4-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s) 
(FIRM)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
cummunity.  The  respective  addresses 
are  listed  on  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks.  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  646-2768. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  new8paper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968.  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128.  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (lOO-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  to  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  modified  elevations,  together 
with  the  flood  plain  management 
measures  required  by  60.3  of  the 
program  regxilations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  estabfished  by  other 
Federal,  State  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  Uieir 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 
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The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFRe5.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 


list  of  Subfects  in  44  CFR  Part  65 

Flood  insurance,  flood  plains. 
The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

AudMMity:  42  U^.C  4001  et  Mq.. 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 


8tM  and  county 


RoiMb: 
OmM  <Dock«(  Na   FEMA- 

aeri). 

MonD«(Dock«l  Na  FEMA- 

eeri). 

QMfglK   Cobb   (OocM   Na 

FEMA-«e73 
MtonK    AMm    (Doctot    Na 

FEMA-«e72). 
ftnwt^mrilm:     Mwtfnoratand 

(FEIM  Dockat  Na  6672). 


Uninoofpocated  mt».. 


Otyofl 

CKy  a<  Foft  Wayne 

Munidpatty  ol  MunyawMa- 


Oata  and  nania  of  nMvapapar  whaia 


July  9.  1965.  July  16.  1966.  l/tamt 


July  16,   1965.  July  25.   1966.    77W 


July  12,  1965.  July  19.  1966,  ManMM 
Juna  21.  1965.  Juna  26.  1965.  7»» 
Juna  17.  1985.  Juna  24.  1966.  Awn 


ChM 


oMcar  ol  oofTMnunMy 


Hon.   Manan  R.  SHartMim.  CouMy 

County.  73  Waal  naglar  Straal.  Room  911. 'MaMi,  FL 

33130. 
Hon.    Kanmi    ta«*i,    County   AdmMalrator.    Monraa 

County.  P.O.  Boa  93.  Kay  Waal,  R.  3304a 
Hon.  Robarl  E.  Floumoy.  Jr..  Ita^or.  C%  of  IMaOa. 

206  Lawanoa  Skaal,  MuMta.  GA  30061. 
Hon.  WMMd  Moaaa.  Maior.  CNy  ol  Fort  Wayna.  CHy/ 

County  BiMng,  1  Mafei  Siraal.  Fort  Wayna.  M  46802. 
Hon.  John  M.  Lynch,  CMal  AdwWatwto  ol  Via  Munci- 

paMy  ol  MunyaiMa.  Waatrnwatoid  County.  P.a  Bo* 

127.  Munya««ai  PA  1Se6& 


Ellacltiia  data  ol 


Ml  3.  1986 

July  5, 1986 

Juna  26^  1986. 
Juna  17. 198S. 
Juna  11.  1986- 


Com- 

Munity 

na 


12S096 

12S129 
130226 
160003 
421207 


Issaed:  October  9, 1985. 

Jeffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc  86-26440  Filed  11-6-65;  8:45  am] 
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44  CFR  Part  67 

Final  Flood  Elevation  Oatarminations; 
Arizona  at  aL 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below: 

addresses:  See  table  below: 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  L  Matticks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  (202)  646-276a 


SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Re^ster  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Tide  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  6  USC 
605(b).  the  Administrator,  to  whom 
authority  has  been  deliegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 


The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

AutiMrity:  42  UJ.C  ¥Xn.  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency.  ■• 


Proposed  Base  (100- year)  Flood 
Elevations 


Soufos  ol  floodbiQ  end  IoctHow 


ARIZONA 


Vuma  (City),  Vwna  County  (FEMA  Dockat  No. 
6612) 

Caloraab  fHvar  22nd  Avanua  axlandad  to  nortli 

aido  ol  Yuma  Lovaa 


Mapa  avaMabla  for  InapacHon  at  the  Oepartmanl 

ol  Devetapmsnt.  3  W  3n)  S<re«t.  Yuma.  Anzona. 


Vuma  County  (Unhworperalad  Araaa)  (FEMA 
Dockat  Na  6612) 

CohiadB  Rher:  ExMnakm  ol  Avanua  0  to  North 
Sida  of  Yuma  lawaa 


#Dap8« 

kilaal 


around. 
'Elai«- 
■onln 
taot 
(NG^ 


•136 


•132 


4«M6 
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Proposed  Base  (100- year)  Flood 
Elevations — Continued 


Sourot  ol  flooding  and  li.Ki<liiiWi 


ARKANSAS 


Ai*adilpM«  (CKyk  GMrti  Cowty  (FEUA  Ooctm 
HaiMTS) 

Ouachna  RIvtr  ^\nnnk\mm<i  2.9  ntm  upstrevn 
of  IM  Cntk  eormmntx -.-- _.. 

mm  MilUbli  lor  IntptHew  H  the  AritadelptM 
cay  HaO.  610  Caddo  Street.  Aikadelpfw.  AikHv 


CAUFONNU 


Avaton  (CNyV  Loa  Angatae  Cowity  (FEMA 


A¥alon  Canyort  IrHwiacfco  of  Ciaacant  and  Cat- 


Paa^  Ocaatt  Nona  thoratna  al  Caiaiina  Awanua 


«  Oly  Hal, 


Avalon.  CMomia. 


Laguna 


I  (CMy),  Orange  Comty  (FEMA 

Paafc  Ocaan  Aiong  ihorafcia  al  Diamond  SIreal 

axlefided 


■I  Oly  HA  506 

Fare**  Ananua.  Laguna  Beadi.  CaHorraa. 


Loa  Aagatoa  Coiaily  (Unkieotpcralad  Araaa) 


Padtc  Ooaan  At  ifioraftna,  ^Jimjunialaly  600 
laat  waM>  fcom  .the  inlKaaciion  o<  MultoHand 
rayravay  ana  raunc  \joami  laywway  -__ — ._ — 

County  FkJOd  Conaol  CMnct  22S0  EaM  Alca- 
2V  Street.  Loa  Angetot,  Calitomia. 

Omard  (CMy),  WaiMura  CoiflMy  (FEMA  Oodial 
Sania  Oara  Rniar  ol  Hmtor  Boulm/afd:  300  teat 


SanCi  Oara  Avar 

from  nioulti.._ 


ISO 


PadKc  Ocaan  AJong  ahoralne.  m  WMal  FWi 

StiSbt  extended ,        _____ — 


i  «or  iMpacUow  at  City  Hal.  300 
West  3rd  Street.  Oxnard.  CaMonva. 


PortanrMa  (Ctty)a  Tidara  CoonCy  (FEMA  Dticfcai 


Tula  River 

Upatream  edge  of  Slate  ^«gf«»ay  65  Ctoaaing 

Upetream  edge  of  Jaye  Street  Crossing .___. 

***y*  wralaMa  lof  Inapectlofi  at  Engvieenng 
Oapertmant  City  Hal.  Portarvile.  Calrtoma. 


Santa  Baftara  (Cily).  Santa  Barbara  County 
(FEMA  Ooclwt  Na  IM*) 

Paotc  Ocaarc  Eaat  Doacty  at  mouth  o(  Sycamore 

CreetL 


Misaon  Craak  (shaaom  too^nf  onty):  Intenac- 
Don  OT  oan  wwaa  oavai  ana  MKnenmana 
Street 


AfToyo  Bi0fo  lahaMoaf  MotxSng  cntj^  Intersection 
ot  Palarmo  Oism  and  Amalfi  Way_ _— .. 

Hapa  avaSiMa  tar  Inapactlan  at  the  Dapartmam 
of  BiaUng  and  Zoni^  1235  (3iapala  Skeal. 
Santa  Baitara.  CaHorraa. 


CnjORAOO 


(CHA 


CoOTiy 


Homing  Fak  Mm:  ApproMmataty  300  teet  ewt 
of  the  naamHicw  o( 

Utaon  Coiat  atong  LatHM  Court. 


CMinHb /Mar  350  teat  aoi«i  of  the  intenadian 
of  US  lli|>iiia|  •  and Oonagai Road. 


#Oaptli 
hfaal 


gnxnd. 
'aava- 
ion  in 
leal 
(NGVD). 


•197 


•15 


•12 

•7 

•10 


*434 

•443 


•82 

•140 


•i736 
•5J10 


Proposed  Base  (IOO-year)  Fuxh) 
Elevathdms— Continued 


Soivn  of  AoodtoiQ  md  locabon 


TTirMwrilv  Onttc  AppOJiinnl>)y  35  tosi  down- 
stream from  tfie  canter  of  Mdland  Avenue 

UftchuM  C^wsk:  150  feel  downetrMnt  of  oenMf  ol 

U.&  Interstele  70 _ 

wa^a  wmMnv  ^ar  rapv^von  ai  wie  r*iannng 
Depwtment,  806  Cooper  Avonua.  Gterwood 
Springs.  Colorada 


Qurmlaan  (CHy),  Qunnlaon  County  (FEMA 
Doctiat  No.  M43) 

Gumison  Pivar  400  feet  west  of  the  intersection 
of  Eigtith  Street  and  Denver  Street 

Mapa  avalaMa  ler  Inapacllon  at  Itia  Planning 
DapartmanL  201  West  Virginia.  Gunniaoa  Colo- 
rado. 


Coawty  (Uratcoipctatad  Araaa)  (FEMA 


Colofado  ffritar  230  laal  uptteaiii  from  Itia 
canter  ot  US  Higt«My  6 _ 

Engineering  Oepertment.    1000  S.  9th  Street, 
Grand  Junction.  Cotorado. 


(OlyofV 


Coanty(FEMA 


Ssar  Oaak:  Upak«««  edge  ol  SoUh  Federal 
Botrfevard  Crossing 


otOty  Hal.  4400 

r^nmm  DOtaOTMn^  Cfl^OTVOOa,  VXJKilBUD. 


OELAWANC 


AUanac  Ooaan  and  LMHa  4nB»oiiian  Bay: 
North  sde  of  Stale  Route  54  approidmatefy 
1.000-  Mst  o<  tie  mteriectton  of  State  Routs 

54  and  State  Route  14  .._ _. 

South  SKle  of  Stale  Route  54  i^iproximalety 
1.000  west  ot  tw  intersection  of  Stats  Route 
54  and  State  Route  14 


tac  Inapacllon  al  Iha  Plaaning 
and  Zoning  Oftica,  Sussex  County  Courlhouaa. 
Room  112.  Georgetown.  Dslswara. 


IMMO 


Eagle  (CHy),  Ada  County  (FEMA  Ooekat  N«. 


Sorae  Rioar  On  taiaaeam  (east)  SKte  of  Eagle 
Road  (Slate  Highway  96)  at  Dslsntns  Canal 


South  Folk  Boma  /Iwar  Apprbxmatety  800  leet 
weal  along  Maea  Road  Irem  the  MaaoivCalin 

Canal  Croaaing 

at  CMy  Hal.  67 


East  State  Skaai  Eai^  Idtfio. 


NEW  TOMC 


Near  PaRa  (Toori),  UMar  Coonly  (FEMA 
DocfeatNaWTS) 

WammRniar 
Al 


State  Routs  299  bndge.. 


At  the  downstream  corporate  InMs 

lapa  aiMaBMa  Mr  aiapacflaw  at  via  New 
Touai  HNL  Near  PMI^  Naw  YoitL 


OKLAHOMA 


(CKyl  Clwilaal  Op— ly  (FEMA  Qprtal 

Upaaaam  aida  ot  NE  22ad  SMal 


Downatraam  MUs  of  NE  23rd  Street __ 

Approximataly  SOa  i^istraam  ol  NE  23rd  SMal. 


»0aplh 
mtaal 


ORSund. 
'Eia**- 


(NGVC9. 


•5.879 
•5,694 


•7.685 


'4.698 


•5.298 


•6 

•7 


•2,555 


•2.539 


•195 
•190 
•190 
•186 


•1,240 
•1^47 
•1,252 


Proposed  Base  (ioo-year)  Flcxx) 
Elevations — Contintied 


fOapth 

in  leet 

above 

Source  ol  floodtng  and  locaiton 

lion  in 

feet 

(NGVD). 

Modffied 

■H|ia  avaaaoia  tor  aiapacDon  ai  vie  nanmrifl 

and  Engineering  Department  Moore  City  HaM. 

Moore.  Oklahoma. 

ORfQON 

Porttartd  (Ctty),  Multrofnah,  Ctackanaat  and 

Waal*tglon  Counttoa  (FEMA  Ooehat  No.  6666) 

Johnson  Craak:  Center  of  the  intersection  of  Ouka 

Street  and  SE  102nd  Avenue.._     _. 

•207 

CSntmUf  mw:  200  leet  north  of  the  htanodion 

of  Marine  Drive  wid  Northeast  148th  Avenue..-. . 

•30 

Mapa  avalabia  tar  Impaction  at  Engirwering 

OepartmanL  1220  SW  5th  Avenue.  Portland. 

TENNESSEE 

MampMa  (City).  Shatiy  County  (FEMA  Docket 

No.  6630)  (FEMA  Docket  No.  6656) 

Flatchar  Craak: 

Just  upetream  of  New  Macon  Road „   . 

•252 

•260 

Ftetchar  Cnek  Lateral  B: 

At  mouth „ 

•257 

•260 

Tanmia  Craak 

About  480  leet  upstiaam  ot  Winchester  Road 

•281 

Just  downstream  of  Rainea  Rood 

*3(M 

About  0  87  mile  upstream  of  Plot  Dm* 

•324 

MoTKonna^  Oseit 

•243 

About  170  leet  downstrawi  ot  contluenca  ol 

Hummnli  nrnnk                                   

•247 

At  confluence  of  Tenmle  Creek 

•255 

M^a  a»alattla  tar  hapactloo  at  the  Office  of 

Planning    and    Oewelopmeni,    Mempfva    and 

Shelly  County,  12S  North  Man.  Marrvfss.  Ten- 

naaaaa  36103. 

TEXAS 

CaMaMl  County  (FEMA  Docket  Na  1643) 

San  Marcos  Avar 

1.38  miles  upstream  of  Stale  Route  142  ex- 

tended m  Uanmdale 

•537 

2.56  milet  upstream  of  Stale  Route  142  aa- 

tanded  m  Marmdale 

•544 

Upstream  aide  of  County  Road  21  al  county 

boundary                          

•556 

Mapa  anaMMa  tar  Mapirtlaw  at  the  CaMeal 

County  Couthouaa.  LocMiart  Taxaa. 

Oocfcal  No.  6673) 

Grand  Laka  Oevk 

ApproMmatety   .4   mile  downstream  of   South 

Rwershra  Drws _ 

•143 

Downstream  sxJe  of  GladsteK  Street 

•158 

RntanA.'i 

•165 

Upeiraant  lida  of  BaHifriro  Oilva  »».»»„»«.»,.»-. 

•177 

AppRadmaMy  7tlO  laat  upanam  at  Hickataon 

StraaL _ __ 

•185 

Shmdalaaaak: 

O&ra _..._ 

•143 

Upetream  sxte  of  Foster  Dnva 

•166 

tJpirtnMfn  •>«■  rl  Uar*^  Street 

•176 

Approximalaly  400  laat  upanam  ol  W^ais 

Street _ __    

•187 

Mapa  avalabia  tar  fetapadton  at  fta  Oavatop- 

ment  Offioe,  Conroe  City  Hal.  505  West  Davis. 

Conroo,  Taaaa. 

UMMtKCNyVUMook  CoiMly  (FEMA 

Docket  No.  6673) 

Playm  3ra»am  El: 

AlUtKaAuenM                      _,..„ 

•3>I7 
•332 

At  upetream  sida  ol  Wayne  AiMnua..... 
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I  >iioposEO  Base  (IOO-vear)  Flood 
ELEVATiONe— Continued 


Mps  cmmMs  IOC  iMpsciloii  fli  WW  PlflnnlnQ 
0«p«MMnl,  CMy  KM,  Lubbock,  Tarn. 


WASHMQTON 


(Cttyk  Kbie  Ooyntr  <mM 


Padte  Oemn  Mong  montnt  tt  Pugal  Sound 
ivPfwvnsHqf  4ra  wk  woti  en  vw  vmnvcDon 
Of  Mffvic  Vmw  DfPM  SouWi  248vi  Sly'Wt....w 


I  alttM  EnglriMring 
Oap««Mnt  21630  lift  Awnu*  Souft,  Dm 
MoiinM,  WMhington. 


FofM  Ml  Lso  Coynly  ^AHnoofporalsd  Afoss)^ 
WlMOMln  (FOIA  DedM  Na  WTa) 

At  moutfi  ■!  Lito  WWwubsflO,. 


,M«i  oiMfnonanv  oi  un  (wUfny  Miqmwy 

DtNftmCntk 
MxM  0.67  mil*  dontmstream  of  County  Highway 

About  0.7  mM  K)(»Mni  o(  U.&  Htgtiway  46 

UicoOntk: 
At  mouth  at  Laka  WJnnabago. 


About  0.20  mM  upaMant  o<  Prairia  Road 

m^  avaaaow  rar  awpacoofi  ai  vnt  cnpnaanng 
Dapailmant.  P.O.  Bon  160,  Fond  du  Lac,  Wla- 
conain  6493&-0l5a 


•18 


•750 
•1,018 


•774 
•82S 

•750 
•761 


Issued:  October  9, 1985. 
Jeffrey  S.  Bragg, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  85-26444  Filed  11-5-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docfcat  Na  83-97;  RM-4235;  RM-4428: 
RM-4881:  RM-4967] 

FM  Broadcast  Station  In  Moscow  and 
Wallace,  ID;  Otttetlo  and  Pullman,  WA 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein,  at  the 
request  of  Radio  Palouse,  Inc.. 
substitutes  Class  C  Channel  282  for 
Channel  285A  in  Pullman.  Washington; 
modifies  the  licenses  of  Station  KQQQ- 
FM,  Pullman,  and  substitutes  Channel 
248  for  unused  and  unoccupied  Channel 
282  at  Wallace,  Idaho.  This  action  could 
provide  Pullman  with  its  second  wide 
coverage  FM  station. 
EFFECnVE  date:  December  9. 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 


TOR  PURTHOI  INFORMATION  CONTACT: 

Patricia  Rawlings.  Mass  Media  Bureau, 
(202)  634-653a 
SUPPLEMENTARY  MFORMATIONC 

List  of  Subjects  in  47  CFR  Fait  73 
Radio. 

PART  73— {AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read: 

Autliority:  Sees.  4  and  303. 48  Stat  1066,  as 
amended,  1082,  as  amended;  47  U.S.C  154, 
303.  Interpret  or  apply  sees.  301,  303,  307, 48 
Stat  1081, 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authori^ng  or  interpreted  or  applied  by 
specific  sections  are  dted  to  text 

Third  Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  Amendment  of  {  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Moscow  and  Wallace, '  Idaho:  OtheUo  and 
Pullman,  Washington);  MM  Docket  No.  83-67, 
RM-4235,  RM-4428,  RM-4881,  RM-4g67. 

Adopted:  October  23. 1985. 

Released:  November  1, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Second  Further  Notice 
of  Proposed  Rule  Making,  50  FR  25432. 
published  June  19. 1985,  proposing  the 
substitution  of  Class  C  FM  Chaimel  248 
for  Channel  285A  at  Pulhnan, 
Washington,  and  the  substitution  of 
Channel  242A  for  Channel  249A  at 
Othello.  Washington.  The  Notice  was 
issued  in  response  to  a  coimterproposal ' 
nied  by  Radio  Palouse.  Inc. 
("petitioner"),  licensee  of  Station 
KQQQ-FM  (Channel  285A),  Pulhnan, 
Washington.  Petitioner  submitted 
comments  restating  its  interest  in  the 
allotment  and  suggested  an  alternative 
to  the  Commission's  proposal.' 

2.  Petitioner's  alternate  proposal 
suggests  the  allotment  of  Channel  282  to 
Pullman,  Washington,  as  a  substitute  for 
Channel  285A  and  the  substitution  of 
Channel  248  for  unused  and  unoccupied 
Channel  282  at  Wallace,  Idaho. 
Petitioner  initially  requested  that 
Channel  282  be  deleted  from  Wallace 
and  substituted  for  Channel  285A  at 
Pullman  and  the  license  of  Station 


'Thia  commimity  has  l)eeii  added  to  the  captioa 
'Petitioner  initially  responded  to  the  Further 
Notice  of  Proposed  Rule  Making,  49  FR  11858, 
published  March  28, 19S4,  which  proposed  the 
allotment  of  Channel  258  at  Moscow,  Idaho,  in  order 
to  permit  Station  KRPLr-FM  to  upgrade  its  facilitie*. 
The  Commission  issued  its  Second  Report  and 
Order,  50  FR  4220.  published  January  3a  1085,  which 
allotted  Channel  291  to  Moscow,  Idaho,  and 
modified  the  license  of  Station  KRPI/-FM  to  specify 
operation  on  the  new  channel. 

'Public  Notice  of  the  filing  of  the  counterproposal 
was  given  April  29, 198S,  Report  Na  1611. 


KQQQ-^^  be  modified  to  specify 
Channel  282.  This  proposal  was  rejected 
in  the  Second  Report  and  Order  because 
the  channel  would  have  been  short- 
spaced  to  a  pending  application  for 
Chaimel  282  at  Wallace.  Idaho. 
Subsequently,  the  construction  permit 
issued  for  Channel  282  at  Wallace  was 
rescinded  due  to  the  permittee's  failure 
to  construct  Therefore,  Channel  282  at 
Wallace  was  made  available  for 
application  during  the  "imiversal" 
window  filing  period  of  Jime  13. 1985, 
through  July  12. 1985.  No  applications 
are  currently  pending  for  Wallace. 

3.  Both  substitutions  can  be  made  in 
Dominance  with  the  minimtim  distance 
separation  requirements  provided  site 
restrictions  are  imposed.  Channel  282 
can  be  allotted  to  Pullman.  Washington, 
with  a  site  restriction  of  10.4  kilometers 
(6.5  miles]  northeast  of  the  community  to 
avoid  short  spacing  to  Station  KXDD, 
Chaimel  281.  Yakima.  Washington. 
Chaimel  248  at  Wallace.  Idaho,  requires 
a  site  restriction  of  18.0  kilometers  (11.2 
miles)  south  of  the  city,  in  order  to  avoid 
short  spacings  to  Canadian  Channel 
248A  at  Trail,  British  Columbia,  and 
Station  KISC,  Channel  251,  Spokane, 
Washington.  Since  both  communities 
are  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canada  border, 
concurrence  from  the  Canadian 
government  has  been  obtained. 

4.  In  light  of  the  above,  and  in  order  to 
provide  Pullman  and  the  surroimding 
area  with  its  second  wide  coverage  FM 
station,  we  believe  the  public  interest 
would  be  served  by  the  allotments  of 
Channel  282  to  Pullman,  Washington, 
and  Channel  248  to  Wallace,  Idaho. 
Since  no  other  party  expressed  an 
interest  in  the  use  of  the  new  channel  at 
Pullman,  we  are  herein  modifying  the 
license  of  Station  KQQQ-FM  to  specify 
operation  on  Channel  282  in  lieu  of 
Channel  285A.  See,  Modification  ofFM 
Station  Licenses,  98  F.C.C.  2d  916  (1984). 

PART  73— {AMENDED] 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  SS  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  December  9, 1985,  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Rules,  is  amended  with  regard  to  the 
following  communities: 


Oy 


Pulntsn,  Wttshmglon.. 


Ownnal 
Na 


348,264 
258.282 
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6.  It  is  further  ordered.  That  pursuant 
to  9  316(a)  of  the  CommunicationB  Act 
of  1934,  as  amended,  the  license  of 
Station  KQQQ-FM,  Pullman. 
Washington,  is  modified  to  specify 
operation  on  Channel  282  subject  to  the 
following  conditions: 

(a)  At  least  30  days  before  operating 
on  Channel  282,  the  licensee  shall 
submit  to  the  Commission  a  minor 
change  apphcation  for  a  construction 
permit  (Form  301); 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  S  73.1620;  and 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  §  1.301  of 
the  Commission's  Rules. 

7.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

8.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau.  (202) 
634-6530. 

Federal  Communications  Commission 

CharlMSchott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Doc.  85-28323  Filed  11-5-85;  8:45  amj 
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47  CFR  ParU  90  and  97 

[PR  Docket  Na  84-874;  FCC  85-574] 

Implementation  of  th«  1900-2000  kHz 
Frequency  Band  in  the  Radiolocation 
Service;  Report  and  Order 

agency:  Federal  Commtmications 
Commission. 

action:  Final  rule. 

summary:  The  FCC  is  implementmg  the 
1900-2000  kHz  band  into  the 
Radiolocation  Service  Table  of 
Frequencies  and  adopting  specific  rules 
for  use  of  frequencies  in  this  band.  This 
action  is  taken  to  provide  replacement 
spectnmi  for  systems  that  will  be 
displaced  from  the  1605-1705  kHz 
Radiolocation  band. 

EFFECTIVE  date:  December  9, 1985. 

FOR  FURTHER  INFOMNATION  CONTACT 

Eugene  Thomson.  Private  Radio  Bureau. 
(202)  634-2443. 


Ust  of  Subject*  in  47  CFR  Parts  90  and 

;  ^ 

Private  land  mobile  radio  services; 
'  Radiolocation  service;  Radio. 

Report  and  Order  (Proceeding 
Tenninated)  (PR  Docket  No.  84-874). 

In  the  matter  of  Amendment  of  Part  90  the 
Commissioo's  Rules  to  Implement  the  1900- 
2000  kHz  Frequency  Band  in  the 
Radiolocation  Service 

Adopted:  October  28, 1985. 

Released:  October  31. 198S. 

By  the  Commission. 
Background 

1.  At  the  1979  World  Administrative 
Radio  Conference  (WARC)  in  Geneva. 
Switzerland,  the  attending  nations 
agreed  that  the  AM  broadcast  band 
would  be  extended  bom  1605  to  1705 
kHz.  It  was  also  agreed  that  the  1850- 
2000  kHz  band  would  be  shared  by  the 
radiolocation  and  amateur  radio 
services  in  Region  2,  which  comprises 
all  of  North  and  South  America.  In  1983. 
the  Commission  adopted  rules  in  Gen. 
Docket  No.  80-739.  These  rules  allocated 
the  1900-2000  kHz  band  for  primary  use 
to  the  Radiolocation  Service  and  for 
secondary  use  to  the  Amateur  Radio 
Service. '  Amateur  use  of  1900-2000  kHz 
was  permitted  pending  a  decision  in  a 
subsequent  rule  making  proceeding  as  to 
futiu*  Amateur  use  of  the  band.  * 

2.  On  September  5. 1984,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  that  proposed  to 
implement  the  1900-2000  kHz  band  into 
Part  90  of  its  rules  for  Radiolocation 
Service  use.  The  reason  for  this  action 
was  to  permit  the  relocation  of  existing 
radiolocation  systems  operating  in  the 
1605-1705  kHz  band,  in  anticipation  of 
the  use  of  this  band  by  AM 
Broadcasters.  *  On  September  10, 1984, 
the  American  Radio  Relay  League.  Inc. 

'  Second  Report  and  Order.  Gen.  Docket  No.  80- 
739,  adopted  November  a  1983,  49  FR  2357,  January 
19, 1984.  (Hereafter  referred  to  as  Second  Report 
and  Order.) 

'This  future  rule  making  proceeding  will  be  in 
conjunction  with  the  implementation  of  the 
standard  broadcasting  service  in  the  1825-1705  VHl 
band.  See  Second  Notice  of  inquiry.  Gen.  Docket 
84-467.  released  January  9. 1985.  The  initial  meeting 
of  the  International  Telecommimications  Union 
Region  2  Administrative  Radio  Conference  is 
scheduled  for  April  14  to  May  2, 1986.  The 
conference  is  expected  to  be  concluded  in  1988,  and 
will  develop  a  broadcasting  plan  for  the  use  of  the 
1805-1705  kHz  band  in  the  Western  Hemisphere. 

'Notice  of  reposed  Rule  Making.  PR  Docket  No. 
S4-874.  adopted  September  5. 1984.  released 
September  11. 1984.  49  FR  36S26.  September  18. 1984. 
(Hereafter  referred  to  as  NPRM.J 


(League),  filed  a  Petition  for  Initiation  of 
Inquiry  Proceeding  requesting  the 
Commission  to  study  the  present  use  of 
medium-frequency  (MF)  bands  by  non- 
government radiolocation  users. 
Subsequently,  the  League  filed  a  Motion 
to  Hold  Notice  of  Proposed  Rule  Making 
in  Abeyance  or  alternatively  to  Reissue 
as  Notice  of  Inquiry.  *  No  action  was 
taken  on  the  Petition  or  the  Motion. 

3.  The  comment  and  reply  comment 
periods  in  this  proceeding  were 
extended  in  order  that  interested  parties 
woidd  have  sufficient  time  to  explore 
the  issues  and  submit  their  views.* 
Notice  of  Propoeed  Rule  Maldng 

4.  The  NPRM  specifically  proposed  to: 

a.  Divide  the  1900-2000kHz  band  into 
2  segments,  using  190&-19S0  kHz  for 
exclusive  assignments,  and  1950-2000 
kHz  for  shared  assignments. 

b.  Establish  a  separation  distance  of 
1200  miles  for  stations  operating  on 
frequencies  up  to  1.2  kHz  apart  in  the 
1900-1950  kHz  band. 

c.  Reduce  the  authorized  bandwidth 
from  2  kHz  to  1  kHz. 

d.  Allow  wideband  systems  to  operate 
in  the  MF  radiolocation  bands  on  a 
secondary  basis. 

Comments 

5.  Comments  and  replies  were 
received  from  radiolocation  industry 
organizations,  amateur  radio 
associations,  and  individual  radio 
amateurs.* Radiolocation  industry 
comments  generally  supported  our 
proposals,  stating  that  an  ITU 
recommendation  indicated  that  AM 
broadcasting  in  the  1605-1705  kHz  band 
could  begin  as  eariy  as  July  1987.'  Since 

'This  Motion  was  filed  on  September  14. 1964. 

•Initial  comment  and  reply  comment  dates  were 
October  28. 1964.  and  November  23, 1984.  Upon 
request  from  the  League,  an  extension  of  time  was 
granted  for  submission  of  comments  and  replies  to 
January  24. 1985  and  March  11, 1985.  A  further 
extension  of  the  reply  comment  period  to  April  2, 
1985  was  granted  in  response  to  a  later  request  by  ■ 
the  Quarter  Century  Wirelem  Assodatioa 

•Approximately  360  sets  of  comments  were 
received  from  individual  radio  amateurs,  one  from  a 
national  amateur  radio  organization  and  six  from 
radiolocation  industry  organizations.  Reply 
comments  were  received  from  two  national  amatetir 
radio  associatioiu  and  three  radiolocation  industry 
organizations,  tie  reply  comments  of  Offshore 
Navigation.  Inc  (ONI)  were  received  one  day  later 
but  are  hereby  accepted.  Sercel,  Incorporated 
submitted  reply  commentj  that  did  not  address  the 
issues  involved  in  the  NPRM.  but  presented  a 
description  of  their  spread  spectrum  radiolocation 
equipment  presently  in  use  in  Europe.  The  issues 
raised  by  Sercel.  Inc  will  be  addresaed  in  a  future 
Commission  proceeding.  ~ 

^International  Telecommunications  Unioo 
Recommendation  No.  504,  pp  REC  504-1.2. 
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■  this  is  not  too  £ar  ia  the  futxHv, 
radiolocation  oiyntaiHoM  Btated  that 
the  avukbtUty  of  tiw  1906^3000  kHz 
band  for  radiolocalioo  ayttena  tfaooki 
not  be  delayed.  The  radiokicatioB 
indttstiy  ncmbera  al»o  mantfaaed  tbat. 
while  the  comments  of  amateurs 
appeared  to  view  the  M'RM  aa  an 
allocation  proceedio^  allocation  issues 
were  not  relevant  Aawteor  coounents 
opposed  the  NPRM.  argumg  that  the 
issuance  of  the  NmM  was  procedurally 
improper,  that  the  1900^2000  kHz  band 
should  not  be  reallocated  for 
radiolocation  use,  and  that  alternative 
spectrum  and  systems  were  available 
for  radiolocatioD  purposes. 

Issues 

Propriety  oflMsuing  NPRM 

6.  The  League  aigi»d  that  the 
issuancs  of  the  NPRM  in  this  proceeding 
was  pnx:edurally  improper,  and  that 

".  ...  the  fluid  nature  of  the  1605-1705 
kHz  segment  planning  at  present  makes 
it  inappropriate  in  the  extreme  to  plan 
for  the  use  of  the  1900-2000  kHz  segment 
as  though  it  will  be  needed  in  its  entirety 
for  displaced  radiolocation  users."*  The 
League  further  stated  that  planning  for 
the  1025-1705  kHz  segment  of  the  1605- 
1705  kHz  band  was  still  in  the  inquiry 
stage,  and  pointed  oat  that  the  Second 
Notice  of  Inquiry  in  the  broadcast 
planning  docket  spedBcally  invited 
comments  on  the  ability  of  other 
services  to  share  the  1625-1705  kHz 
segment  with  broadcast  users. 

7.  We  do  not  agree  that  the  issoance 
of  the  NPRM  in  this  proceeding  was 
procedurally  improper.  The  League,  in 
their  filings,  asserted  that  the  NPRM 
was  issued  without  warning  one  day 
after  the  League  had  filed  their  Petition 
for  Initiation  of  Inquiry  Proceeding.^ 
However,  the  NPRM  in  this  proceeding 
was  adopted  by  the  Commiiision  at  an 
open  meeting  on  September  5, 1984.  with 
the  Sunshine  Notice  for  that  meeting 
released  one  week  beforehand. 
Conse<)uently.  proper  agenda  item 
procedures  were  followed  by  the 
Commission.  Contrary  to  the  arguments 
advanced  by  the  League,  we  find  that 
the  issuance  of  the  ^B'RM  was 
procedurally  proper. 

Implementation  of  the  1900-2000  kHz 
Band  Into  Part  90 

8.  Many  comments  were  received 
from  amateur  radio  operators  opposing 
the  Commission's  reallocation  of  the  top 
half  of  the  160  meter  band  (1900-2000 


ktt^  to  Ae  ofUbaiB  narigatisa 
service.*  W*  rehente.  however,  that 
the  1900-2800  kHs  bud  hM  akead^ 
been  allocated  far  Radiolocation  Service 
use.  As  the  M^IM  stated,  die  proposal 
was  merely  to  impleinent  the  1900-2000 
kHz  band  into  Part  00  of  die 
Commission's  Rules  to  provide  spectrum 
for  radiolocation  systems  that  wiH 
eventually  be  displaced  from  the  1605- 
1705  kHz  band.  TTie  allocation  of  this 
band  for  radiolocation  use  was  made  in 
the  Second  Report  and  Order  and  is  not 
an  issue  in  die  current  proceeding. 

Radiolocaiioa  in  Medium  Frequency 
Bands 

9.  The  Leagoe  also  argued  dnt 
mediaia-tpequency  narrewfaand 
radioiocabon  is  inapfwoptiate  at  1900- 
2000  kHz  and  diat  other 
radiodetermination  systems,  now  in 
operation  or  in  the  developmental  stage, 
would  replace  present  raediam- 
frequency  narrowband  radiolocatioB. 
These  developments,  the  League 
asserted,  would  render  continued  MF 
operation  unnecessary. "  Offshore 
Navigation  Inc.  (ONI)  responded  that  as 
offshore  operations  move  further  from 
land,  higher  frequency  systems  cannot 
provide  the  range  of  coverage  required. 
Therefore,  according  to  ONL  operatioiis 
must  riiift  to  HiechBiB-ireqiiency  systems, 
which  are  the  most  precise  systems 
capable  of  maintaining  position  control 
at  extended  ranges.  Both  ONI  and  Racal 
Survey  Inc.  (Racal)  conteaded  that  the 
Leagtie's  argoraent  dnt  future 
radiolocation  systems,  such  as  satellite 
systems,  will  displace  present  MF 
systems  was  speculative.  Racal  stated  it 
would  be  many  years,  if  ever,  before 
sateUite  systems  could  provide  the 
accuracy  needed  by  radiolocation  users. 
According  to  Racal  "the  need  for  highly 
acetate  radiopositioeing  is  immediate, 
and  Aere  will  be  no  satisfactory 
substitute  by  the  time  the  Commission  is 
ready  to  implement  AM  radio 
broadcasting  above  1605  kHz."  >* 

10.  OM  stated  diat  'it  cannot  rely  on 
the  speculative  natan  of  setvices  which 
are  not  available  and  for  which  neitfaer 
assurance  nor  date  of  commeBceaaent, 
nor  performaBce  charactenstics,  can  be 
rehably  predicted."  ON{  fvther  stated 
that  "(IJf,  as  suggested  by  the  amateur 
community.  MF  band  systems  become 
technologioally  obsolete  due  to  the 
advent  of  systems  wdiach  provide  greater 
accuracy  or  equivalmt  accuracy  at 
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lower  cost  dw  radiolocation  ase  of  (he 
190»-aoao  kib  band  wdl  widier.  nd  die 
aaiBtears,  bokfing  penuitled  ststas  hi 
the  band,  could  cn^aiid  their 
operatiaas.'*  " 

11.  With  regard  to  the  question  of 
whether  sateOtte  systems  wtmM  prove 
to  be  a  satisfactOTy  substitote  for 
mediian-frequeacy  radicrfocation 
sjrstems,  the  National  Ocean  Indostries 
AssodatioB  (NCMA)  indicated  diat  die 
new  Satellite  Global  PDsitioRiag  System 
(GPS]  would  be  deliberately  degraded  to 
100  meter  accurancy  for  general  civil 
use,  which  is  inferior  to  die  capability  of 
current  radiolocation  systems.  NOIA 
stated  that  if  differential  techniqoes  are 
employed,  the  degradation  can  be 
overcome,  bat  a  data  hnk  woold  be 
required  between  a  fbced  shore  momtor 
station  and  the  aiotHle  osers.  According 
to  NOIA,  the  1900-3000  kHz 
radiolocaticm  band  is  particularly 
attractive  for  this  pnrpose  since  ft  is 
available  world-wide  and  has  suitable 
range  characteristics.** 

12.  We  have  considered  die  comments 
concerning  die  appropriateness  of 
radiolocation  in  the  MP  bands.  We  note 
that  spectnmi  has  been  provided  for 
radiolocatioft  use  hi  many  frequency 
bands,  tnehidKng  the  Nff  bfmds. 
Licensees  who  choose  to  operate  in  the 
MF  bands  do  so  because  of  spectrum 
and  equipment  availability,  economic 
and  operational  requirements,  and 
technical  ccmsidenrtioas.  We  beBeve 
that  when  higher  tedmolo^  systems 
become  available,  and  economic  and 
operational  considerations  warrant  a 
change,  radiolocation  hcensees  wiS  opt 
for  newer  systems.  For  die  present 
however,  tiiere  appears  to  be  a  valid 
operatianal  requirement  for 
radiolocation  users  to  employ  rae<h«n- 
frequency  systems.  The  argmnents 
presented  by  the  amateur  commonity 
against  die  use  of  the  1900-2000  kHz 
band  by  radiolocation  users  are 
basically  the  same  as  the  arguments 
previoesly  considered  by  the 
Commission  m  Docket  No.  80-739.  Suice 
the  instant  proceeding  does  not  deal 
with  allocation  matters  but  rather  die 
implementation  of  the  1900-2000  kHz 
band  into  Part  90  of  the  Rules,  comments 
on  Ae  merits  of  MF  radiolocatioB  are 
not  directly  relevent  to  the  issues  at 
hand.  Accordingly,  we  ere  adopting  om 
proposal  to  irafrfenent  the  1900-2000 
kHz  frequency  band  into  the 
Radioktcation  Service  Frequency  Table 
in  Section  90J03  of  the  Commissioa's 
Rules  and  Regulations.  However,  we 
also  recognize  that  immediate  access  to 
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the  band  by  radiolocation  users  may  not 
be  necessary  because  of  the  time  frame 
concerning  the  takeover  of  the  1605-1705 
kHz  band  by  AM  broadcasting. 
Accordingly,  as  indicated  in  paragraph 
15,  we  are  delaying  the  date  on  which 
the  1900-2000  kHz  band  becomes 
available  for  radiolocation  use.  Our 
purpose  is  to  allow  Amateur  licensees 
adequate  time  to  adjust  their  operations 
in  anticipation  of  the  use  of  the  band  by 
radiolocation  users. 

Frequency  Assignments  for  Displaced 
Systems 

13.  NCS  IntemaHonal,  Inc.  (NCS) 
suggested  that  a  displaced  licensee 
should  be  required  to  show  need  before 
it  receives  the  same  number  of 
frequency  assignments  in  the  1900-2000 
kHz  band  which  it  holds  in  the  band 
^m  which  it  will  be  displaced.  It  stated 
that  almost  all  of  the  available  spectrum 
in  the  MF  radiolocation  bands  is  in  the 
control  of  a  few  licensees  and  that  many 
of  the  channels  may  be  underutilized. 
NCS  expressed  the  belief  that  this 
situation  has  a  preclusive  effect  on 
actual  and  potential  competition.  For 
this  reason,  NCS  opposed  any  plan 
under  which  the  Commission,  without 
requiring  a  demonstration  of  need, 
would  assign  channels  at  1900-2000  kHz 
in  identical  proportion  to  the  number  of 
channels  which  licensees  have  been 
assigned  at  1605-1705  kHz.>*  We  have 
considered  this  suggestion  to  require 
displaced  licensees  to  show  a  need  for 
replacement  frequencies  before 
receiving  a  one-for-one  authorization  for 
frequencies  in  the  1900-2000  kHz  band. 
The  primary  objective  of  implementing 
the  1900-2000  kHz  band  into  the 
Radiolocation  Service  rules  is  to  provide 
spectrum  for  systems  being  displaced 
from  1605-1705  kHz  band.  To  require 
these  licensees  to  justify  their  new 
assignments  would  be  similar  to  asking 
licensees  in  a  service  to  justify  their 
present  authorizations. 

14.  Due  to  the  nature  of  radiolocation 
operations,  authorized  frequencies  are 
not  always  used  continuously  in  all 
areas  of  operation.  Licensees  providing 
radiolocation  service  attempt  to 
structure  their  frequency  plans  so  as  to 
be  capable  of  providing  service  to  their 
clients  in  the  most  expeditious  and 
efficient  manner.  To  require  a  showing 
of  need  in  addition  to  having  to  change 
frequencies  would  impose  a  double 
burden  upon  licensees  of  displaced 
systems.  Accordingly,  we  reject  NCS' 
suggestion  and  will  allow  licensees 
displaced  from  the  1605-1705  kHz  band 
to  request  frequencies  in  either  the 


shared  or  exclusive  portions  of  the  1900- 
2000  kHz  band  on  a  one-for-one  basis, 
i.e..  one  assignment  at  1900-2000  kHz 
corresponding  to  each  assignment 
licensed  at  1605-1705  kHz.»« 

15.  We  will  initially  limit  the 
authorization  of  frequencies  in  the  1900- 
2000  kHz  band  to  existing  systems 
which  desire  to  move  from  the  1605-1705 
kHz  band  and  to  two-frequency  systems 
utilizing  one  frequency  in  the  1605-1705 
kHz  band  and  one  frequency  in  another 
radiolocation  band.  We  expect  licensees 
to  coordinate  frequencies  among 
themselves  to  minimize  the  potential  of 
multiple  applications  being  received  for 
the  same  frequency  in  a  particular 
geographical  area.  To  allow  licensees  in 
the  1605-1705  kHz  band  sufficient  time 
to  revise  their  frequency  requirements, 
we  will  begin  accepting  requests  to 
modify  their  station  authorizations  to 
new  frequencies  on  July  1, 1987. 
Thereafter,  on  July  1. 1988,  we  will  open 
the  1900-2000  kHz  band  to  new 
assignments  on  any  remaining 
frequencies."  Licensees  now  operating 


'*  NCS  comments,  paragraph  2. 


'*  It  should  be  noted  that  {jcensees  in  the 
Radiolocation  Service,  like  all  Part  90  Ucensees 
generally,  are  subject  to  the  provisions  of  90.157 ' 
regarding  discontinuance  of  operation.  Section 
90.157  provides  that  any  station  licensed  under  Part 
90  which  has  not  been  operated  for  one  year  or 
more  is  considered  to  be  permanently  discontinued. 
This  section  requires  licensees  to  forward  the 
licenses  of  all  permanently  discontinued  stations  to 
the  Commission  for  cancellation.  Therefore, 
radiolocation  hcensees  are  under  an  existing 
obligabon  to  return  to  the  Commission  the  licenses 
for  all  stations  which  remain  inactive  for  one  year 
or  more. 

•'  We  are  creating  a  one  year  priority  for 
licensees  of  systems  at  1605-1705  kHz  over  all  other 
radiolocation  applicants  in  gaining  access  to  the 
1900-2000  kHz  band  because  of  the  likelihood  that 
existing  radiolocation  licensees  at  1605-1705  kHz 
will  have  to  eventually  terminate  all  operations  in 
the  band.  The  priority  given  to  licensees  using  1605- 
1705  kHz  is  similar,  in  some  respects,  to  the 
reaccommodation  preferences  given  to  Private 
Operational-Fixed  Service  (OFS)  licensees  at  12.2- 
12.7  GHz  when  the  Commission  reallocated  the  12 
GHz  band  for  Direct  Broadcast  Satellite  (DBS) 
operations.  See  First  Report  and  Order  in  Gen. 
Docket  82-334  (FCC  83-393),  released  September  30. 
1983.  48  FR  50.722  (November  3. 1983),  in  which  the 
Commission  permitted  OFS  licensees  at  12  GHz  to 
be  licensed  for  replacement  spectrum  three  years  in 
advance  of  actually  relocating  their  stations. 
Additionally,  OFS  licensees  holding  authorizations 
at  12.2-12.7  GHz  were  pennitted  to  relocate  their 
stations  to  the  12.7-13.2  GHz  band,  which  was  not 
available  to  other  OFS  applicants.  The  Commission 
determined  that  these  special  reaccommodation 
provisions  for  the  licensees  of  12  GHz  OFS  stations 
represented  a  proper  exercise  of  the  authority  . 
delegated  by  Congress  under  sections  4(i),  303(c), 
303(r),  and  403  of  the  Communications  Act  of  1934. 
as  amended.  We  think  these  same  statutory 
provisions  provide  adequate  legal  foundation  for  the 
priority  access  to  1900-2000  kHz  whijh  we  are 
granting  to  licensees  in  the  1605-1705  kHz  band. 


in  the  1705-1715  kHz  portion  of  the 
1605-1715  kHz  band  will  not  be 
displaced  and  may  continue  operations 
under  existing  authorizations.  These 
licensees  will  be  eligible  for  frequencies 
in  the  1900-2000  kHz  band  after  July  1. 
1987. 

16.  We  have  considered  the  comments 
regarding  our  proposed  lottery 
procedures  and  conclude  that  random 
selection  procedures  as  described  in 

§  1.972  of  the  Rules  will  be  used  to 
select  among  competing  applicants  if 
necessary.  The  Commission  will  be 
receptive  to  settlement  agreements 
among  competing  apphcants.  All 
applicants  are  encouraged  to  consider 
any  settlement  proposals  which  may  be 
proffered.  Only  settlement  agreements 
which  eliminate  mutual  exclusivity  for 
an  entire  area  will  be  considered.  Partial 
settlements  will  not  be  considered  by 
the  Commission  and  all  settlement 
agreements  are  subject  to  final  approval 
by  the  Commission. 

Exclusive/Shared  Assignments 

17.  In  the  NPRM  we  proposed  to 
divide  the  1900-2000  kHz  band  into  two 
equal  segments,  using  1900-1950  kHz  for 
exclusive  assignments,  and  1950-2000 
kHz  for  shared  assignments.  Racal 
expressed  concern  with  this  proposal, 
indicating  that  more  exclusive  channel 
assignments  should  be  made,  with  only 
a  small  portion,  e.g..  10  to  20  kHz. 
reserved  for  shared  operations  by^^ 
occasional  users.  They  further     /" 
recommended  that  the  Commission 
permit  licensees  to  obtain  blocks  of 
channels  to  support  their  operations, 
and  that  a  single  licensee  should  be 
permitted  up  to  ten  1  kHz  "building 
blocks."  which  may  be  continuous  or 
not,  as  the  applicant  prefers. 

18.  We  have  considered  the  comments 
on  our  proposal  to  divide  the  1900-2000 
kHz  band  into  two  equal  segments.  We 
feel  that  the  "building  block"  allocation 
as  proposed  by  Racal  is  not  feasible.  If 
such  a  system  were  implemented,  many 
applicants  would  likely  apply  for  the 
maximum  number  of  channels  allowed. 
We  feel  that  a  large  percentage  of 
applicants  would  not  need  all  the 
channels,  with  the  result  that 
frequencies  would  lie  fallow,  while  other 
applicants  may  require  more  channels 
than  the  permitted  maximum.  It  is  our 
belief,  therefore,  that  the  "building 
block"  approach  to  the  assignment  of 
spectrum  would  not  result  in  a 
particularly  efficient  allotment  of 
spectrum  among  users.  Also,  division  of 
the  100  kHz  of  spectrum  into  10  kHz 
blocks  and  assignment  of  one  block  to 
each  licensee  would  unnecessarily 
restrict  the  number  of  users  to  ten.  Since 
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there  are  pnatatif  more  than  ten 
separate  entities  lioented  in  the  MP 
radiokicatioa  buids,  some  licensees 
would  be  denied  access  to  1900-2010 

kHz  under  Racal's  proposal. 
Accordingly,  we  are  adopting  our 
proposal  that  the  1900-2000  kHz  band  be 
divided  into  two  50  kHz  segments,  with 
the  1900-1950  kHz  portion  of  the  band 
available  for  exclusive  assignnientB  and 
the  1950-2000  kHz  portion  for  shared 
assignments.  Aj^licants  requesting 
authorization  to  operate  at  temporary 
fixed  locations  shall  apply  for 
frequencies  in  the  1950-2000  kHz  shared 
portion  of  the  band. 

Interference  Protection  Criteria 

19.  The  NPRM  proposed  to  establish  a 
separation  distance  of  1200  miles  for 
stations  operating  on  frequencies  up  to 
1.2  kHz  apart  in  the  1900-1950  kHz 
exclusive  assignment  band.  Most 
commenters  agreed  that  an  increase  in 
the  separation  distance  from  the  present 
360  miles  was  necessary  and  did  not 
disagree  with  our  1200  mile  proposal. 
One  commenter.  NCS,  claimed  that 
increasing  the  separation  would  have  a 
preclusive  effect  arguing  that  a  station 
operation  at  any  point  along  the  U3. 
coast  in  the  Gulf  of  Mexico  would 
preclude  any  other  station  from 
operating  on  a  frequency  within  1.2  kHz 
anywhere  in  the  Gulf.  We  agree  that 
increasing  the  separation  distance 
between  assignments  decreases  the  re- 
use capabilities  of  the  available 
frequencies  and  the  number  of  channels 
that  can  be  utilized  along  the  entire 
coastline.  **  To  counteract  this,  we  also 
proposed  to  double  the  amount  of 
available  channels  by  reducing  the 
authorized  bandwidth.  Radiolocation 
operations  previously  were  conducted 
mainly  during  daylight  hours,  but  are 
now  coruiucted  around  the  clock.  Skip 
propagation  between  dusk  and  davm 
can  carry  signals  1000  miles  or  more. 
Therefore,  in  order  to  provide  effective 
protection  against  such  interference,  an 
increase  in  tiie  exclusivity  distance  is 
required.  Consequently,  we  are- adopting 
1200  miles  as  the  separation  distance  for 
exclusive  channels  in  the  1900-1950  kHz 
bend.  Hov/ever,  this  requirement  will 
not  bar  a  licensee  from  operating  closer 
spaced  stations  under  its  own  control 
and  thus  subject  to  coordinated 
operation.  Further,  the  1750-1800  kHz 
band  remains  availaWe  for  users 
desiring  the  shorter  360  mile  spacing 
between  stations. 

20.  Under  the  proposal,  the  1200-mile 
separation  distance  would  have  applied 
to  stations  operating  on  frequencies  less 


than  1.2  kHz  apart.  Both  Racal  and  NCS 
took  the  position  that  1.Z  Idfz  separation 
is  excessive,  pointing  to  the  capability  of 
existing  tedtaology  and  systems 
currentiy  available.  Racal  considered  1 
kHz  separation  to  be  nore  apiHopn'ate 
whereas  NCS  befieved  500  Hz 
separation  coald  be  accom joshed. 
BecsBse  of  the  diaracteristics  of  present 
radiolocation  equipment,  we  believe  it  is 
appropriate  to  reduce  the  separation 
criteria  from  1.2  kHz  as  proposed  to  1 
kHz.  Since  we  also  are  redncmg  the 
maxiraom  sutfatHized  chaiuiel 
batidwidth  to  1  kHz,  this  would  alkiw 
adjacent  cfamuiels  to  be  used  in  the 
same  geographical  area  This  will 
provide  snfficient  interference 
protection  to  exclusive  assignments 
while  increasing  the  effective  use  of  the 
spectnan.  Fartbermore,  this  reduction 
reflects  reasoned  consideration  and 
recognibon  of  the  advancements  in 
technology  ased  for  radiolocation 
services. 

21.  The  NPRM  also  {B-oposed  that  if 
less  than  1.200  miles  separatim  between 
stations  of  difierent  licensees  is  desired, 
it  must  be  shown  that  die  requested 
separation  will  result  in  a  protecticci 
ratio  of  at  least  20  dB  throughout  the 
primary  service  area  of  other  stations.** 
Racal  commented  that  30  dB  of 
protection  is  required  or  positioning 
accuracy  will  be  coraprtmused.  We  do 
not  dispute  that  a  30  dB  protectton  ratio 
would  cause  less  interference  and 
theoretically  improved  radioiocation 
operations.  Our  present  rules  have  a 
protection  ratio  of  20  dB.  which  was 
established  some  34  years  ago.'*  We 
have  not  received  any  indication  of 
operational  problems  with  20  dB,  and  no 
other  commenters  in  this  proceeding 
supported  Racal's  arguments  in  favor  of 
30  dR  We  therefore  will  retain  our 
proposed  20  dB  protection  criteria. 

Bandwidth 

22.  The  NPRM  proposed  to  reduce  the 
authorized  bandwidth  from  2  kHz  to  1 
kHz  to  effectively  double  the  number  of 
available  channels.  The  comments 
supported  this  i»t>posaL  Teledyne 
Hastings-Radist  (THR)  suggested  a  1.5 
kHz  bandwidths  to  acconmiodate  new 
equipment  that  it  is  developing.  Since 
our  intent  is  to  maximize  the  number  of 
channels  available  in  the  1900-2000  kHz 
band,  we  do  not  feel  that  there  is  any 
justification  to  mcrease  the  authorized 
bandwidth  from  the  proposed  1  kHz  to 


accommodate  a  particular  radiolocation 
system.  Such  equipment  may  still  be 
utilized  in  odier  radiolocation  bands 
where  a  2  kHz  bandwidth  is  anthorized. 
Furthermore,  THR  has  offered  no 
operational  or  technical  benefits  that 
would  accrue  from  its  new  equipment  or 
that  could  be  derived  from  establishing 
a  1.5  kHz  channel  bandwidth. 
Accordingly,  we  are  adopting  our 
proposal  to  establish  a  maximum 
authorized  bandwidth  of  1  kHz  for  the 
1900-2000  kHz  radiolocation  band. 

Wideband  Operations 

23.  In  the  interest  of  promoting  the 
development  and  use  of  new  technology, 
we  proposed  to  allow  the  use  of  low 
powered,  wideband  spread  spectrum 
radiolocation  systems  on  a  secondary 
basis  in  the  MF  radiolocation  bands. 
This  proposal  was  supported  by  ONI 
and  opposed  by  THR.  Racal.  and  NCS. 
THR  commented  that  wideband 
systems,  regardless  of  their  very  low 
radiated  power,  will  interfere  vntb 
existing  systems  by  creating  iacreased 
noise  levels,  slightly  reduced  operating 
range,  and  increased  susceptibility  to 
sky  wave  radiation.  Racal  stated  that 
spread  spectrum  is  an  inappropriate 
technique  for  frequencies  in  tlK  2  MHz 
band,  and  that  such  operations  should 
not  be  authorized.  It  further  said  that  if 
spread  spectrum  systems  are  to  be 
allowed,  they  should  be  limited  to  0.2 
microwatt  per  Hertz  radiated  power  in 
order  to  protect  fixed  frequency 
narrowband  systems.^'  NCS  commented 
that  spread  ^ectrum  systems  may 
cause  interference  to  existing 
conventional  users  and  may  preclude 
the  operation  of  other  spread  spectrum 
systems  in  the  same  band. 

24.  The  NPRM  proposed  to  allow 
wideband  systems  to  operate  in  all 
radiolocation  bands  from  1605  kHz  to 
2000  kHz.  Since  die  1605-170S  kHz  band 
is  destined  for  AM  broadcasting  use,  we 
wUl  no  longer  allow  new  systems, 
whether  wideband  or  narrowband,  to  be 
authorized  in  that  band.  Consequently, 
the  only  remaining  bands  for  wideband 
systems  would  be  the  1715-1750, 1750- 
1800,  and  1900-2000  kHz  bands. 
Wideband  systems,  as  their  name 
implies,  require  as  wide  a  band  as 
possible  for  optimum  operati'on  and 
therefore  would  benefit  more  from 
operation  in  the  1900-2000  kHz  band. 
Furthermore,  considering  the  concerns 
of  licensees  in  the  1715-1750  and  1750- 


"S«e  NPRM,  supra,  paragraph  6. 


"The  service  araa  definition  is  tiie  tane  a*  Itiat 
given  in  47  CFR  K>.M>3(cH7)  iot  Ike  175»-180&  kHz 
band. 

""The  20  dB  protectioD  ratio  was  established  in 
the  Report  and  Order.  fXtckct  No.  8233.  tssued 
Dcccjabcr  IS.  isei. 


"  It  appears  (iwt  the  0.2  Microwan  per  Hertz 
rsdutcd  pewer  )«vet  is  based  on  a  30  dB  protection 
level  at  indicated  in  the  inl«r(erence  calcvtatiocM 
included  in  the  Kacal-Decca  Survey,  Inc.  reply 
comments  in  Gen  Docket  No.  81-413. 
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1800  kHz  bands  about  interference  to 
existing  narrowband  systems  by 
wideband  systems,  we  are  limiting 
wideband  operation  to  one  MF 
radiolocation  band  until  a  more 
complete  record  concerning  co-existence 
of  wideband  and  conventional 
narrowband  systems  is  obtained. 
Therefore,  wideband  systems  will  be 
authorized  to  operate,  on  a  secondary 
basis,  only  in  the  1900-2000  kHz  band 
with  an  authorized  bandwidth  of  100 
kHz.» 

25.  Limiting  wideband  operation  to  the 
1900-2000  kHz  band  will  prevent 
possible  co-channel  interference  to 
existing  users  in  other  radiolocation 
bands.  Also,  wideband  systems  can  be 
authorized  immediately  in  the  1900-2000 
kHz  band  since  relocating  displaced 
systems  from  the  1605-1705  kHz  band 
will  not  begin  until  July  1, 1987.  Present 
amateur  operations,  which  are 
secondary  in  the  1900-2000  kHz  band, 
should  not  be  affected  by  wideband 
radiolocation  systems  except  possibly  in 
rare  cases  of  close  geographical 
proximity.  To  minimize  interference  to 
future  narrowband  systems  sharing  the 
1900-2000  kHz  band,  we  are  also 
adopting  our  proposal  to  limit  the 
transmitter  power  of  wideband  systems. 
We  are  limiting  the  field  strength  to  120 
microvolts  per  meter  per  square  root 
Hertz  at  1  mile  (i.e.,  120  uv/m/Hz  "  *  at  1 
mile).  A  field  strength  of  120  microvolts 
per  meter  per  (Hz)  "  *  at  1  mile  with  a 
bandwidth  of  100  kHz  is  roughly 
equivalent  to  a  radiated  power  of  1.4 
microwatts  per  Hz.  It  would  appear  that 
this  low  power  level  will  be  sufficient  to 
minimize  interference  to  co-channel 
narrowband  systems. 

Protection  Criteria  for  Other 
Radiolocation  Bands 

26.  Finally,  we  requested  comments 
on  whether  it  would  be  appropriate  to 
modify  the  protection  criteria  for 
systems  in  the  1750-1800  kHz 
radiolocation  band,  or  whether  the 
protection  criteria  currently  in  effect  for 
that  band  should  be  retained  in  order  to 
accommodate  older  systems  and 
existing  assignment  patterns.  ONI 
addressed  this  subject  suggesting  a  two- 
stage  licensing  program.  Under  the  ONI 
plan,  licensees  in  the  1750-1800  kHz 
exclusive  band  would  be  the  first  to  be 
allowed  to  move  to  the  new  1900-2000 
kHz  exclusive  band.  When  the  band  is 
cleared  out,  protection  standards  would 
be  changed  to  conform  to  those  adopted 


"Secondary  operation  is  defined  as  radio 
communications  which  may  not  cause  interference 
to  operations  authorized  on  a  primary  basis  and 
which  are  not  protected  from  interference  from 
those  primary  operations.  See  CFR  90.7. 


for  the  1900-1950  kHz  band.  Thereafter, 
licensees  operating  below  1705  kHz  who 
would  be  displaced  by  the  Broadcast 
Service  would  be  accorded  priority  to 
relocate  to  either  exclusive  band.  Racal 
believed  that  virtiially  all  systems  in  use 
today  can  operate  within  the  technical 
standards  it  presented  in  its  comments 
and  that  those  new  standards  should  be 
applied  to  all  radiolocation  stations 
between  1605  and  2000  kHz. 

27.  ONI's  proposed  licensing  program 
is  not  in  accord  with  our  primary 
purpose  of  making  spectrum  available 
initially  to  licensees  that  will  be 
displaced  from  the  1605-1705  kHz  band. 
Considering  that  there  may  be  older 
equipment  in  operation  that  might  not 
conform  to  the  new  technical  standards, 
and  that  not  all  licensees  would  desire 
to  move  from  the  1750-1800  kHz  band  to 
the  new  band  because  of  economic  or 
technical  considerations,  we  have 
decided  to  retain  the  present  standards 
for  the  1750-1800  kHz  band. 

28.  We  are  also  amending  the  Part  97 
Amateur  Radio  Service  rules  to  indicate 
that,  as  stated  in  the  Second  Report  and 
Order,  amateur  radio  operators 
transmitting  in  the  1900-2000  kHz 
fi-equency  band  must  do  so  on  a 
secondary  non-interference  basis  to 
operations  in  the  Part  90  Radiolocation 
Service.  We  note  that  for  the  near  term 
amateur  operations  will  continue  to 
have  virtually  exclusive  non-government 
use  of  this  band  until  such  time  as 
private  radiolocation  transmitters 
become  operational. 

29.  Finally,  it  must  be  recogrij^sd  that 
the  1900-2000  kHz  band  is  sh^^  on  a 
co-primary  basis  with  the  govemment 
radiolocation  service.  Therefore,  all 
applications  will  require  coordination 
through  the  frequency  assignment 
subcommittee  of  the  IRAC  similar  to  the 
coordination  which  now  takes  place  in 
the  1605-1705  kHz  band. 

Final  Regulator)'  Flexibility  Analysis 

30.  This  proceeding  provides  radio 
spectrum  for  those  radiolocation 
licensees  who  will  be  displaced  from  the 
1605-1705  kHz  radiolocation  band 
because  of  Commission  decisions  based 
upon  the  1979  World  Administrative 
Radio  Conference.  No  comments  were 
received  which  addressed  issues 
specifically  related  to  the  Initial 
Regulatory  Flexibility  Act  Analysis.  The 
proposed  rules  were  developed  to 
enable  these  displaced  licensees  to 
continue  operation  in  the  new  1900-2000 
kHz  radiolocation  band,  and  to 
minimize  the  regulatory  burden  to  all 
users  of  this  band,  including  small 
businesses.  Since  no  alternative 
regulatory  approaches  were  suggested  in 


the  comments  to  further  reduce  the 
anticipated  burden  on  small  businesses, 
we  see  no  need  to  modify  the  regulatory 
structure  as  proposed  in  the  NPRM. 

Paperwork  Reduction  Act  Statement 

31.  The  decision  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
foimd  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labelingi  disclosure  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  pubhc. 

Ordering  Clauses 

32.  Accordingly,  it  is  ordered,  effective 
December  9, 1985,  that  Part  90  of  the 
Commission's  Rules  (47  CFR  Part  90)  is 
amended  as  set  forth  in  the  attached 
Appendix.  The  authority  for  this  action 
is  found  in  Sections  4{i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  It  is  further  ordered  that  both 
the  Petition  for  Initiation  of  Inquiry 
Proceeding  and  the  Motion  to  Hold 
Notice  of  Proposed  Rule  Making  in 
Abeyance  or  Alternatively  to  Reissue  as 
Notice  of  Inquiry,  filed  by  the  American 
Radio  Relay  League,  Inc.  are  denied,  and 
that  this  proceeding  is  terminated. 

33.  For  further  information  concerning 
this  proceeding  contact  Eugene 
Thomson,  Rules  Branch,  Land  Mobile 
and  Microwave  Division,  Private  Radio 
Bureau,  Federal  Communications 
Commission,  Washington,  DC  20554, 
telephone  (202)  634-2443. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

Appendix 

Parts  90  and  97  of  the  Commission's 
Rules  and  Regulations  are  amended  as 
follows: 

The  authority  citations  for  Parts  90 
and  97  continue  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.,  as 
amended.  1066. 1062;  47  U.S.C.  154,  303, 
unless  otherwise  noted. 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  In  §  90.103(b)  the  Radiolocation 
Service  Frequency  Table  is  amended  by 
revising  the  entry  for  1605-1715 
Kilohertz,  and  adding  entries  for  1900- 
1950  and  1950-2000  Kilohertz,  as 
follows: 

§90.103    Radiolocation  Service. 

«  *  •  *  * 

(b)  *  •  * 
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Raokxccation  Service  Frequency  Tabi£ 


Hlohcrtz 

MID6  to  1715___ 

IflOO  to  1«60 

1S60to2000 


2.  New  paragraidis  {  9ai03(c]  (25). 
(28],  (27).  (28).  (29).  and  (30)  are  added  to 
read: 


— do    4.  S.  a,  28.  md  29. 
»  •  • 

— 4b    «.  2S.  26.  27,  and  30. 
6,  2S.  27,  and  aa 


(25)  Station  assignments  on 
frequencies  in  this  band  will  be  made 
subject  to  the  conditions  that  the 
maximum  output  power  shall  not  exceed 
375  watts  and  the  maximum  authorized 
bandwidth  shall  not  exceed  1.0  kHz. 

(26)  Each  frequency  assignment  in  this 
band  is  on  an  exclusive  basis  within  the 
primary  service  area  to  which  assigned. 
The  primary  service  area  is  the  area 
where  the  signal  intensities  are 
adequate  for  radiolocation  purposes 
from  all  stations  in  the  radiolocation 
system  of  which  the  station  in  question 
is  a  part;  that  is,  the  primary  service 
area  of  the  station  coincides  with  the 
primary  service  area  of  the  system.  The 
normal  minimum  geographical 
separation  between  stations  of  different 
licensees  shall  be  at  lease  1200  mi.  (1931 
km.)  when  the  stations  are  operated  on 
the  same  frequency  or  on  different 
frequencies  separated  by  less  than  14) 
kHz.  Where  geographical  separation  of 
less  than  1200  mi.  (1931  km.)  is 
requested  under  these  circimistances,  it 
must  be  shown  that  the  desired 
separation  will  result  in  a  protection 
ratio  of  at  least  20  decibels  throughout 
the  primary  service  area  of  other 
stations. 

(27)  Notwithstanding  the  bandwidth 
limitations  otherwise  set  forth  in  this 
section  of  the  rules,  wideband  systems 
desiring  to  operate  in  this  band  may  use 
such  bandwidth  as  is  necessary  for 
proper  operation  of  the  system  provided 
that  the  held  strength  does  not  exceed 
120  microvolts  per  meter  per  square  root 
Hertz  (120  uv/m/Hz)^  at  1  mile.  Such 
wideband  operations  shall  be 
authorized  on  a  secondary  basis  to 
stations  operating  within  otherwise 
applicable  technical  standards. 

(28)  Since  the  1605-1705  kHz  band  has 
been  reallocated  for  AM  broadcasting, 
no  new  assignments  in  the  1605-1705 
kHz  portion  of  this  band  shall  be  made 
after  September  30, 1985. 

(29)  Beginning  )uly  1, 1986,  licensees  of 
stations  authorized  frequencies  in  the 
1605-1705  kHz  portion  of  this  band  may 
req^uest  modification  of  their 


authorizations  to  change  frequencies  to 
the  1900-2000  kHz  band. 

(30)  Until  July  1. 1987.  this  band  will 
be  available  only  for  licensees  of 
stations  operating  in  the  1605-1705  kHz 
portion  of  the  160&-1715  kHz  band 
requesting  modificadon  of  their 
authorizations  to  change  frequencies  to 
this  band.  On  July  1. 1987,  requests  for 
new  station  authorizations  in  this  band 
will  be  accepted  and.  if  necessary,  will 
be  subject  to  the  random  selection 
procedures  outlined  in  {  1-972  of  the 
Conmiission't  Rules. 


PART  97— AMATEUR  RADIO 
SERVICES 

3.  Section  97.7  is  amended  by  revising 
the  table  in  paragraph  (a]  by  replacing 
each  of  the  single  entries  for  160  meters 
under  the  General.  Advanced  and 
Amateur  Extra  control  operator  license 
classes  with  two  separate  entries  for  160 
meters,  and  by  adding  a  new  limitation 
(16)  to  paragraph  (b)  as  follows: 

{97.7   Control  operator  frequency 
prtvMegee. 

(a)  •  •  • 


Oonftol  opMrtor  locnM  cMw 


General.. 


Advanced. 


Amateur.. 
Extra 


160 

tao 


160 
160 


160 
160 


Kiohertz 
1800-1900     1800-1900 
1900^2000     1900-aOOO 


KNohsrtz 
1800-1900     1600-1900 
1900-2000     1900-2000 


Kiohertz 
1800-1900     1600-1900 

1900-2000    igoo-jooo 


16 


(b)  Limitations: 


(16)  Amateur  stations  operating  in  this 
frequency  band  must  not  cause  harmful 
interference  to  the  radiolocation  service 
and  are  afforded  no  protection  from 
interference  due  to  the  operation  of 
stations  in  the  radiolocation  service  in 
this  band. 
(FR  Doa  85-26483  Filed  11^5-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR.  Parts  172, 173, 174  and  176 

[Docket  Na  HM-180  and  HM-188B;  AmdL 
Nos.  172-98, 173-191, 174-47,  and  176-22] 

Placarding  of  Empty  Tank  Cars; 
Transportation  of  Haxardous  Materials 
Between  Canada  and  ttie  United 
States;  Corrections 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Correction  of  final  rules. 

summary:  This  document  corrects  a 
final  rule-in  Docket  HM-180  published 
on  September  26, 1985,  (50  FR  39005] 


concerning  the  placarding  of  empty  tank 
cars  and  a  final  rule  in  Docket  HM-188B 
published  on  October  11, 1985  (50  FR 
41516)  concerning  transportation  of 
hazardous  materials  between  Canada 
and  the  United  States.  This  action  is 
necessary  to  correct  editorial  and 
typographical  errors  contained  in  these 
final  rules. 

In  Docket  HM-188B,  the  reference 
"5  171.12a"  is  incorrectiy  shown  as 
"8  173.12a"  in  the  changes  to  S  173.314 
and  S  176.11  which  appear  on  FR  page 
41521. 

In  Docket  HM-180,  the  revision  to 
§  172.525(a)(2},  which  appears  on  FR 
page  39007  is  corrected  to  exclude  the 
POISON  GAS.  EXHX)SIVES,  AND 
RADIOACTIVE  placards  bom  the 
requirement  to  display  the  identification 
number  across  the  midsection  of  each 
RESIDUE  placard,  in  order  to  be 
consistent  with  the  requirements  of 
S  172.334(a).  In  the  change  to  paragraph 
(a)(10)  of  Appendix  B  to  Part  172,  which 
appears  on  FR  page  39008,  the  word 
"above"  in  the  next  to  the  last  sentence 
is  corrected  to  read  "below".  In  the 
change  to  §  174.25(c),  which  appears  on 
FR  page  39008,  the  language  in  the  first 
sentence  is  corrected  to  except  tank  cars 
containing  combustible  liquids  from  the 
provisions  for  using  "RESIDUF'  as  part 
of  shipping  paper  descriptions,  and  the 


4e>M    Fedfri  Iteysier  /  Vol.  SO.  No.  216  /  Wedneacky.  November  9,  1965,/  Rules  and  Regulations 


last  sentence  is  corrected  to  show  the 
"RQ"  is  eirtered  on  the  shipping  paper 
for  an  empty  tank  car  only  if  the  tank 
car  still  contains  a  reportable  quantity 
of  a  hazardous  substance. 

FOR  FURTTER  INFORMATION  CONTACT: 

Lee  Jackson.  Office  of  Hazardous 
Materials  Transportation  (OHMT),  U.S. 
Department  of  Transportation.  400  7th 
Street,  SW..  Washington.  DC  20590  (202- 
426-2075). 

In  consideration  of  the  foregoing  the 
following  corrections  are  made  in 
Dockets  HM-180  and  HM-188B. 

1.  On  page  50  FR  39007  (Docket  HM- 
180).  the  first  sentence  of  paragraph 
(a)(2)  of  §  172.525  is  revised  to  read  as 
follows: 

§  172.525    Standard  requirements  for  the 
RESIDUE  placard. 

(a)  *  *  * 

(2)  Except  for  the  POISON  GAS, 
RADIOACTIVE  or  EXPLOSIVES 
placard,  the  midsection  of  each 
RESIDUE  placard  must  display  the 
appropriate  identification  number  as 
specified  in  §  172.332  (c)  and  (d).  *  *  * 


2.  On  page  50  FR  39008  (Docket  HM- 
180),  in  paragraph  (c){10)  of  Appendix  B 
to  Part  172,  the  penultimate  sentence  is 
amended  by  changing  "above"  to 
"below". 

3.  On  page  50  FR  41521  (Docket  HM- 
188B),  in  item  9.  §  173.314(h)  and  item  13, 
S  178.11(b),  the  reference  to  "5  173.12a" 
is  corrected  to  read  "§  171.128". 

4.  On  page  50  FR  39008  (Docket  HM- 
180),  paragraph  (c)  erf  !  174.25  is  revised 
to  read  as  follows: 

§174.25  AddMoMi  inlonaation  on 
wayMi*,  swttctiing  orders  and  ottier 
biWngs. 

***** 

(c)  For  a  tank  car  that  contains  only 
the  residue  of  a  hazardous  material, 
other  than  a  combustible  liquid,  the 
shipping  papers  must  contain  the  words 
"RESIDUE:  Last  Contained  *  *  *".  the 
basic  description  of  the  hazardous 
material  last  contained  in  the  tank  car 
and  the  placard  notation  specified  in  the 
second  column  of  the  table  in  paragraph 
(aK2)  of  this  section  followed  by  the 
word  RESIDUE.  For  example. 
"RESIDUE:  Last  Contained  Sulfuric  acid. 
Corrosive  material.  UN1830,  Placarded: 
CORROSIVE-RESJDUE".  For  a  tank  car 
that  contains  a  residue  that  is  a 
hazardous  substance,  the  letters  "RQ" 
must  also  be  entered  on  the  shipping 
paper  either  before  or  after  the  basic 
description. 


Issued  in  WMUogtoa.  DC  oa  W>we«ba  t. 
1985  under  the  au&aiUy  delegalwl  is  49  CFR, 
1.53.  Part  1.  Appendix  A. 

M.  CynOia  DougUas. 

Administrator,  Resaardi  aad  Special 
Programs  Adwinistralioa. 

[FR  Doc.  85-26468  Filed  11-5-85: 8:45  am] 
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49  CFR  Part  173 

[Docket  No.  HII-172B;  AmdL  Nol  17»-1M1 

Cylinder  Retester  Identification 
Procedures 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

action:  Final  rule. 

summary:  This  Tinal  rule  amends  the 
requirements  for  the  periodic  retesting 
of  cylinders  by  requiring  that  cylinders 
be  marked  with  the  cylinder  retester's 
identification  number.  This  action  will 
provide  the  means  to  trace  the  retester 
of  a  given  cylinder  and  thereby  enhance 
DOTs  ability  to  provide  safety  oversight 
of  cylinder  retesting.  The  intended  effect 
of  this  action  is  to  identify  individuals 
who  are  retesting  DOT  cylinders.  In 
adopting  these  procedures  and 
requirements,  it  is  necessary  to  revise 
§  173.300a  to  reflect  that  DOT  approved 
independent  inspection  agencies  will  be 
eligible  to  perform  inspections  in 
functional  areas  other  than  the  currently 
stated  limitation  to  manufacturer's 
testing  under  Part  178. 

EFFKmvE  DATE  January  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Henry.  Of&ce  of  Hazardous 
Materials  Transportation  (OHMT). 
Research  and  Special  Programs 
Administration,  Washington,  D.C.  20590, 
(202)  472-5892  or  Marilyn  Morris,  (202) 
428-2075. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  4, 1984,  RSPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (49  FR  39177). 
The  NPRM  proposed  certain  procedures 
requiring  a  cylinder  retester  to  mark  a 
retested  DOT  cylinder  with  an 
identification  number  (issued  by  RSPA). 
The  proposed  identificalion  number 
would  be  placed  between  the  month  and 
year  of  the  retesT  date  on  each  cylinder 
retested.  The  NPRM  also  proposed 
additional  changes  to  permit  an 
approved  independent  inspection 
agency  to  perfom  inspection  functions 
as  authorized  by  any  provision  in  the 
Hazardom  Materials  Regulations  (HMR) 
(49  CFR  ParU  171-17^  for  which  it  has 
been  qualified.  This  final  role  contains 


amendmenta  to  the  OHMT  which  are 
based  "on  the  proposals  contained  in  the 
NPRM  and  the  comments  received  in 
response  to  that  NPRM.  Interested 
persons  should  refer  to  Notice  84-12  (49 
FR  38177)  for  detailed  background 
information. 

RSPA  received  32  written  comments 
in  response  to  Notice  84-12,  most  of 
which  came  from  manufacturers  of  fire 
fighting  equipment.  Comments  were  also 
received  fh)m  two  trade  associations, 
the  Air  Transport  Association  (ATA), 
and  The  Chlorine  Institute,  Inc.  The 
majority  of  the  respondents  were 
supportive  of  the  proposal. 

A  discussion  of  the  significant 
comments  and  amendments  adopted  in 
this  final  rule  follows: 

Three  commenters  expressed  their 
concern  that  cylinder  logos  (an 
identifying  statement)  which  each  of 
their  companies  have  used  for  years  to 
identify  their  own  cylinders,  and  which 
are  recognized  in  their  own  geographic 
areas,  would  no  longer  be  allowed;  one 
of  the  three  commenters  suggested  that 
the  use  of  a  symbol  or  logo  should  be 
allowed  as  an  option.  RSPA  disagrees. 
RSPA  views  k>gos,  to  which  several 
companies  subscribe,  as  only  being 
recognizable  in  small  geographic  areas. 
There  are  situations  where  two  or  more 
companies  located  in  different  parts  of 
the  country  are  using  the  same  logos.  In 
the  case  of  symbols,  there  is  no  easy 
way  to  distinguish  a  retester's  symbol 
from  those  of  cylinder  owners,  users, 
manufacturers,  or  inspectors,  tn 
addition,  RSPA  is  unable  to  register 
retester's  logos  on  its  automatic  data 
processing  equipment. 

The  ATA,  which  represents  carriers 
that  contract  with  independent  agencies 
for  the  hydrostatic  retesting  of  cylinders, 
and  four  other  commenters  expressed 
concern  that  the  proposed  markings  will 
require  aditional  space  on  the  cyclinder 
shoulder,  and  more  work  for  retesters 
because  of  the  additional  required 
markings.  RSPA  disagrees.  During  the      * 
past  few  years,  RSPA  has  observed  the 
proposed  identification  system  in  use, 
both  domestically  and  internationally.  A 
number  of  retesters  have  been  marking 
their  cylinders  in  the  manner  proposed 
in  the  NPRM,  using  one  die  containing 
all  characters  of  the  identification 
number.  The  one  die  concept  has 
produced  legible  markings  and  the 
process  takes  less  of  the  retester's  time 
than  the  application  of  single  character 
dies.  RSPA  hat  observed  the  one  die 
concept  for  marking  cylinders 
undergoing  retesU  and  found  that  the 
amount  of  space  needed  for  marking  the 
retested  cylinders  only  increased 
slightly. 
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The  CSilorine  Institute  (CI),  a  trade 
association  which  represents  chlorine 
producers  and  packagers  engaged  in 
packaging  chlorine  into  cylinders,  took 
strong  exception  to  the  proposed 
marking  procedures.  They  stated  that 
chlorine  is  distributed  primarily  by 
companies  that  for  the  most  part 
conduct  their  own  hydrostatic  tests.  The 
CI  argued  that  these  companies 
maintain  meticulous  cylinder  retest 
records  and  maintain  complete  control 
and  accountability  for  their  own 
cylinders.  Therefore,  these  members  do 
not  support  the  proposal  on  the  basis 
that  the  identification  requirements 
would  serve  no  useful  purpose.  RSPA 
disagrees.  Although  the  chlorine 
industry  may  be  doing  an  excellent  job 
of  retesting  and  keeping  track  of  their 
cylinders,  there  is  a  larger  nimiber  of 
users  that  are  not  willing  or  able  to  be 
as  meticulous.  Furthermore,  RSPA  takes 
the  position  that  retest  records  do  not 
facilitate  compliance  oversight  unless 
there  is  traceabihty  from  the  cylinder  to 
the  records. 

A  fiew  commenters  raised  issues 
which  were  beyond  the  scope  of  this 
NPRM. 

In  consideration  of  the  comments 
received,  RSPA  is  adopting  the 
amendments  proposed  in  Docket  HM- 
172B.  In  this  final  rule,  the 
subparagraphs  appearing  under 
§  173.34(e)tl),  differ  boia  those 
proposed,  only  to  the  extent  that  some 
of  the  wording  has  been  changed  and 
subparagraphs  (iK(iii)  were  broken  up  to 
improve  clarity,  which  resulted  in  the 
addition  of  subparagraphs  (v)  and  (iv). 
The  text  remains  the  same  as  proposed. 
In  S  173.34.  paragraph  (e)(6),  RSPA  has 
provided  for  the  authorization  of 
cylinder  markings  to  differ  from  the 
published  requirements  only  upon 
approval  by  the  Director  for  OHMT. 
This  provision  was  added  as  the  result 
of  a  commenter  who  pointed  out  that 
some  very  small  cylinders  might  make  . 
conformance  with  the  marking 
requirements  impossible. 

Administrative  Notices 

a.  Non-Major  Rule.  RSPA  has 
determined  that  this  final  rule  will  not 
meet  the  criteria  specified  in  section  1(b) 
of  Executive  Order  12291  and  is, 
therefore,  not  a  major  rule.  This  is  not  a 
significant  regulation  under  DOTs 
regulatory  policy  and  procedures  (44  FR 
11034).  and  requires  neither  a  Regulatory 
Impact  Analysis  nor  an  environmental 
impact  statement  under  the  National 
Environmental  PoUcy  Act  (49  U.S.C. 
4321  et  seq.). 

b.  Paperwork  Reduction  Act 
Information  collection  requirements 
contained  in  this  regulation  which 


pertain  to  the  procedxues  that  cylinder 
retesters  must  follow  have  been 
approved  by  OM&  under  ccmtrol  number 
2137-0022. 

c  Impact  on  Small  Entities.  Based  on 
limited  information  available  concerning 
size  and  nature  of  entities  likely  to  be 
affected,  I  certify  that  this  final  rule 
would  not  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
xmder  the  criteria  of  the  Regulatory 
Flexibility  Act 

-  A  regulatory  evaluation  is  available 
for  review  in  die  Docket 

List  of  Subjects  in  48  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGUNGS 

In  consideration  of  the  foregoing.  Part 
173  is  amended  as  follows: 

1.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Autliority:  49  U.S.C  1803. 1804. 1805. 1808; 
49  CFR  1.53  unless  otherwise  noted. 

2.  In  S  173.34  the  introductory  text  to 
paragraph  (e),  paragraphs  (e)(1),  (e)(6) 
and  Note  1  in  paragraph  (e)(9)  are 
revised  and  the  OMB  number  is  added 
to  read  as  follows: 

9 173.^    QuaHficatkNi,  maintenance  and 
use  of  cyllndere. 

•        •        *        •        • 

.(e)  Period  retesting,  reinspection  and 
marking  of  cylinders.  Each  cylinder  that 
becomes  due  for  period  retest  as 
specified  in  the  following  table  and 
exceptions,  must  be  retested  and 
marked  in  conformance  with  the 
applicable  requirements  of  this 
paragraph. *  *  * 

(1)  The  periodic  retest  must  be 
performed  by  an  authorized  retester  and 
must  include  a  visual  internal  and 
external  examination  in  accordance 
with  CCA  Pamphlet  C-6.  and  a  test 
interior  hydrostatic  pressure  in  a  water 
jacket  or  other  apparatus  suitable  for 
determination  of  the  expansion  of  the 
cylinder.  The  internal  inspection  may  be 
omitted  for  cylinders  of  the  type  and  in 
the  service  described  under  paragraphs 
(e)(9)  and  (10)  of  this  section. 

(i)  No  person  may  represent  that  he 
has  retested  a  DOT  specification 
cylinder  under  this  section,  by  marking 
the  cylinder  with  a  test  date  or  by  any 
other  means  unless  that  person  holds  a 
current  retester's  identification  number 
issued  by  die  RSPA. 

(ii)  The  marking  of  a  test  date  on  a 
DOT  specification  cylinder  is  the 
certification  by  the  person  affixing  the 


date  that  all  applicable  requirements  of 
this  section  have  been  met  with  respect 
to  that  cylinder. 

(iii)  No  cylinder  required  to  be 
retested  in  accordance  with  this 
paragraph,  or  paragraphs  (e)(9)  or  (10)  of 
this  section,  may  be  used  for  the 
transportation  of  a  hazardous  material 
imless  it  has  been  retested  successfully 
under  this  section,  and  the  retester  has 
marked  the  cylinder  by  stamping  the 
cylinder  retester  identification  number 
and  date  of  retest  plainly  and 
permanendy  into  the  metal  of  the 
cylinder  or  on  a  metal  plate  which  must 
be  pennanentiy  secured  to  the  cylinder. 

(iv)  RSPA  may  issue  a  retester's 
identification  number  based  on  an . 
appUcation  and  an  inspection  report  of 
the  applicant's  facilify  and 
qualifications  performed  by  an 
independent  inspection  agency 
approved  pursuant  to  8  173.300a,  and 
any  other  information  available  to 
RSPA.  A  retester's  identification  number 
in  vaUd  for  five  years  from  the  date  of 
issuance  and  may  be  renewed  upon 
appUcation  to  RSPA.  Applications  for 
renewal  must  be  submitted  at  least  50 
days  prior  to  expiration  of  the  number. 
An  initial  or  renewal  application  may  be 
obtained  fiom  the  Office  of  Hazardous 
Materials  Transportation,  U.S. 
Department  of  Transporation. 
Washington,  D.C.  20590. 

(v)  Authority  to  perform  retesting 
under  this  section,  as  reflected  by 
assignment  of  a  current  retester 
identification  number,  remains  valid  as 
long  as  the  level  of  personnel 
qualifications,  and  equipment  used,  is 
maintained  at  least  equivalent  to  the 
level  observed  at  the  time  of  inspection 
by  the  independent  Inspection  agency. 


(6)  Each  cylinder  passing  retest  must 
be  marked  with  the  cylinder  xetester's 
identification  number  set  in  a  square 
pattern,  between  the  month  and  year  of 
the  retest  date,  in  characters  not  less 
than  V^-inch  high  with  the  first  character 
occupying  the  upper  left  comer  of  the 
square  pattern.  "Hie  second  character 
must  be  in  the  upper  right  the  third  in 
the  lower  right  and  the  fourth  in  the 
lower  left  Example:  A  cylinder  retested 
in  May,  1984,  and  approved  by  a  retester 
who  has  been  issued  identification 
number  A123  would  be  stamped: 


A    1 


»     3    J   »« 
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Variations  from  the  marking 
requirements  may  be  permitted  upon 
written  request  to.  and  approval  issued 
by,  the  Director,  OHMT.  Stamping  must 
be  in  accordance  with  the  location 
requirements  of  the  cylinder 
specification.  Date  of  previous  tests 
must  not  be  obliterated.  Cylinders  which 
are  subject  to  the  requirements  under 
subparagraphs  (8),  {9)  (modiHed 
hydrostatic  test  only],  |lO],  and  (12]  are 
not  required  to  be  marked  with  a 
retester's  identification  number. 
***** 

(9)  •  •  • 

Note  1. — Cylinders  rwjuaKfied  by  tfie 
modincd  bydroBtatk  test  netliod  of  external 
inspection  thaU  be  marked  after  each  retest 
or  reiaspection  by  •tamping  tbe  date  of  retest 
or  reinspection  on  the  cylinders  followed  by 
the  symbol  E  (external  iaspection)  or  S 
(modified  hydrostatic  test  method]  as      "^ 
appropriate. 

(Approved  by  the  Office  of  Management 
and  Bridget  under  control  ninnt>er  2137-0022). 

3.  1b  i  173J00a.  para^vpb  (d)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  para^vph  to  read  as  follows: 

§  ITSJOOe    Approval  of  kKtapendent 


(d)  *  *  *  After  approval,  the  Director, 
OHMT,  may  authorize,  upon  reqtiest,  the 
independent  inspection  agency  to 
perform  other  inspections  and  functions 
for  which  the  Director,  OHMT,  finds  the 
appUcant  to  be  qualified.  Such 
additional  authorizations  will  be  noted 
on  each  inspector's  approval  dtxnmtents. 

Issued  in  WasfaiagtaQ.  D.C  on  November  1. 
1985.  under  authority  delegated  in  49  CFR 
Part  1,  Appendix  A. 

M.  Cynthia  Douglass, 

Administrator,  Research  and  Special 

Programs  Administration. 

[FR  Doc.  85-26499  Filed  11-5-85:  8:45 
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National  Highway  Traffic  Safety 
Administratioa 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  42) 

Federal  Motor  Valticla  Saf^ 
Standards;  Improvement  of  Seat  Belt 
Assemblies 

AGCNCV:  Naticmal  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

iRnalrute. 


r:  On  April  12. 1085,  NHTSA 

issued  a  aotloe  piopofing  SKMlifioatkxis 
to  certasB  eapecU  of  tlRceayart  aad 

convenience  performance  req«irsaients 
in  Standard  No.  206,  Occupant  Craeh 
Protectioa.  The  agency's  ptupoee  w«s  to 
clarify  the  intent  of  the  re^uirenients 
and  to  address  the  concerns  raised  in 
petitions  for  reconsideratioii  received 
from  seven  vehicle  raaouiacturers 
regarding  tin  final  rule  oa  comfort  and 
convenience  issued  on  January  8, 1961. 
This  notice  sets  comfort  aad 
convenience  performance  requirements 
for  both  manual  and  automatic  safety 
belt  assembhes  installed  in  motor 
vehicles  *»Wi  a  Grom  Vehicle  Wei^t 
Rating  of  10,000  pounds  or  less.  The 
April  12. 1985  notice  also  proposed  to 
change  the  effective  date  of  the  comfort 
and  convenieooe  retirements.  A  final 
rule  setting  the  effective  date  as 
September  1, 1986,  was  issued  on 
August  23, 1985. 

DATE  The  effective  date  is  September  1, 

198& 

FOR  FURTHER  INFORIiATlON  CONTACT: 

Mr.  Robert  Nelson.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20690(202-426-2264). 
SUPPUnHENTARY  INFORMATION:  On 
January  8, 19B1  (46  FR  2064).  NHTSA 
amended  Safety  Standard  No.  208. 
Occupant  Crash  Protection  (49  CFR 
571.208],  to  specify  additional 
performance  requirements  to  promote 
the  comfort  and  convenience  of  both 
manual  and  aatomatic  safety  belt 
systems  installed  in  motor  vehicles  with 
a  GVWR  of  10,000  pounds  or  less.  The 
final  rule  included  specifications 
relating  to  the  following  aspects  of 
safety  belt  performance  and  design: 
latchplate  accessibility,  safety  belt 
guides,  adjustable  buckles  for  certain 
belts,  shoulder  belt  pressure, 
convenience  hooks,  belt  retraction,  and 
comfort  devices.  Type  2  manual  belts 
(lap  and  shoulder  combination  belts) 
installed  in  front  seating  positions  in 
passenger  cars  were  excepted  from 
these  additional  performance 
requirements,  since  it  was  asstmied  such 
belts  would  be  {^sed  out  in  passenger 
cars  as  the  automatic  restraint 
requirements  of  Standard  No.  208 
became  effective. 

Seven  petitions  for  reconsideration  of 
the  January  8. 1981  amendment  were 
received  from  vehicle  manufacturers.  On 
February  18, 1982  (47  FR  7254),  the 
agency  issued  a  partial  response  to  the 
petitions  for  reconsideratian  by 
extending  the  effective  date  of  the 
comfort  and  convenience  requirements 
for  one  yeec  &om  September  1, 1962.  to 


September  1. 1963.  SabsaquesrHy;  tiw 
agexKy  proposed  H7  PR  S1432)  and  then 
adopted  (46  FR  24717).  a  forttier 
extensioa  of  the  effiectiTe  date  Car  the 
requirefmnts  ontil  September  1, 1965. 

The  April  12. 18BS  (50  FK 14580)  notice 
proposed  to  dday  the  effectrvv  date 
until  September  1, 1966,  in  order  to  give 
the  industry  sufficient  leadtime  to  meet 
the  proposed  dtenges  in  the  rule.  A  final 
rule  delaying  the  effective  date  to 
oeptemoer  1, 1966,  was  tssned  on 
August  23, 1965  (50  FR  34152). 

As  discussed  in  the  April  12, 198S 
notice,  the  agency  continues  to  believe 
that  certain  of  the  performance 
requirements  included  in  the  final  rule 
will  tend  to  enhance  safety  belt  use  by 
providing  occupants  with  safety  belts 
which  are  more  comfortable  to  wear  and 
more  convenient  to  use.  The 
requireiaents  in  this  final  rule  are 
Import^int  to  support  the  agency's 
program  to  increase  safety  belt  use  in 
the  U.S. 

This  rule  makes  minor  changes  to  the 
modifications  proposed  in  April  1985.  in 
response  to  concerns  raised  by  the 
commenters.  A  discussion  of  these 
changes  is  set  forth  below.  (For  a 
complete  understanding  of  the 
performance  requirements  discussed  in 
this  notice,  including  the  relationship  of 
the  requireoKnts  to  safety  belt  comfort 
and  convenience,  interested  persons 
should  refer  to  both  die  December  31. 
1979  (44  FR  77210)  notice  of  proposed 
rulemaking  and  the  January  8, 1961  (48 
FR  2064)  final  rule). 

Application  to  Manual  Lap/Shoulder 
Belts  in  Passenger  Cars 

The  January  1961  final  rule  exempted 
manual  Tjrpe  2  safety  belts  installed  in 
the  front  seats  of  passenger  cars  from 
the  comfort  and  convenience 
requirements.  This  was  done  to  allow 
manufacttirers  to  devote  their  resources 
to  automatic  restraints  in  these  vehicles 
since  Type  2  manual  belts  in  the  front 
seats  would  have  been  phased  out  when 
the  automatic  restraint  requirements 
became  effective.  However,  the 
subsequent  July  1964  (49  FR  28962)  final 
rule  mandating  automatic  restraints 
specifies  that  if  States  representing  two- 
thirds  or  more  of  the  nation's  population 
enact  qualifying  mandatory  safety  belt 
usage  laws  before  April  1, 1989.  the 
requirement  for  automatic  protection 
will  no  longer  apply.  The  April  1985 
notice  proposed  that,  in  the  event  that 
this  occurs,  the  comfort  and 
convenience  requirements  would  be 
extended  to  Type  2  manual  belts 
installed  in  the  front  seats  of  passenger 
cars,  effective  September  1. 1969. 
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Two  domestic  manufacturers  objected 
to  the  extension  of  the  comfort  and 
convenience  requirements  to  manual 
Type  2  safety  belts  in  firont  outboard 
seating  positions  of  passenger  cars  until 
a  decision  has  been  made  in  1989 
regarding  the  future  of  automatic 
restraints.  They  stated  ftat  there  is  no 
justification  for  setting  such  a 
requhwnent  now,  which  could  cause 
mannfactmvrs  to  incur  design  and 
tooling  costs,  because  manual  bdts 
could  be  phased  out  in  19B0  if  an 
.insufilcient  number  of  States  pass 
qualifying  mandatory  safety  belt  use 
laws. 

The  September  1, 1980  effective  date 
provides  a  leadtime  of  four  years  to 
comply  with  the  comfort  and  convenient 
requirements  for  Type  2  front  seat 
manual  belts  in  passenger  cars.  The 
agency  is  therefore  adopting  the 
proposed  September  1, 1989  effective 
date  for  Type  2  front  seat  manual  belts 
in  passenger  cars  if  the  automatic 
restraint  requirement  is  rescinded. 

The  agency  recognizes  that  the 
possibility  exists  that  the  industry  will 
have  to  discontinue  manual  belts  after 
1989  if  the  automatic  restraint 
requirement  for  all  cars  becomes 
effective.  However,  the  agency  believes 
that  comfort  and  convenience 
technology  developed  for  automatic 
belts  and  for  Type  2  manual  belts  in 
light  trucks  and  multipurpose  passenger 
vehicles  (MPVs)  should  be  transferable 
to  passenger  cars  with  a  minimum  of 
design  and  tooling  cost  with  a  four-year 
leadtime.  The  agency  notes  that  a  large 
number  of  passenger  cars  will  have 
been  manufactured  with  manual  belts 
between  1986  and  1989,  and  the  agency 
believes  it  is  desirable,  from  a  safety 
standpoint,  to  have  the  front  outboard 
seating  positions  of  these  cars 
incoiporate  comfort  and  convenience 
features  which  will  contribute  to 
increased  belt  usage.  The  agency 
therefore  encourages  manufacturers  to 
begin  voluntarily  incorporating  comfort 
and  convenience  features  in  their  Type  2 
front  teat  manual  belts.  Since  the 
technology  is  available,  the  cost  to 
incorporate  these  features  should  be 
minisial,  especially  if  tffey  are  made 
part  of  the  design  process.for  newly 
introduced  vehicles. 

Emergency  Locking  Retractors  (ELR) 
and  Child  Restraints 

Paragraph  S7.1.1.3  of  Standard  No.  208 
was  ameniided  in  the  January  1981,  final 
rule  to  specify  that  certain  lap  belts 
installed  at  front  outboard  seating 
positions  are  required  to  have  an 
emergency-locking  retractor  rather  than 
an  automatic  lockLog  retractor  (which 
was  previously  allowed  as  an  option). 


Some  manufacturers  also  incorporate 
emergency-locking  retractors  in  rear 
seats  as  welL  Automatic  locking 
retractors  are  inconvenient  to  use  since 
they  must  be  extended  in  a  single 
continuous  movement  to  a  length 
sufficient  to  allow  buckling  or  they  will 
lock.  Tbey  also  tend  to  tighten 
excessively  under  normal  driving 
conditions,  sometimes  making  it 
necessary  to  unbuckle  and  refasten  the 
lap  belt  to  relieve  pressure  on  the  pelvis 
and  abdomen.  Neither  of  these  problems 
exists  with  the  emei^gency-locking 
retractor,  which  allows  occupant 
movement  without  tightening  and  which 
locks  only  upon  rapid  occupant 
movement,  vehicle  deceleration  or 
impact. 

The  April  12, 1985  notice  proposed  a 
revised  version  of  this  requirement.  The 
proposed  revision  reflected  the  agency's 
tentative  jodgment  that  use  of  child 
restraints  in  the  front  outboard 
passenger  position  with  a  lap  belt 
equipped  with  an  emei^gency-locking 
retractor  could  result  in  the  child 
restraint  moving  forward  during  normal, 
low-speed  driving  and  braking,  or  pre- 
crash  vehicle  maneuvering  or  braking. 
(At  higher  speeds  or  upon  impact,  the 
locking  mechanism  in  existing  belt 
designs  would  work  to  restrain  the  child 
seat  appropriately.)  Therefore,  the 
agency  proposed  that  Type  1  safety 
belts  or  the  lap  belt  portion  of  Type  2 
belts  with  emergency-locking  retractors, 
used  in  any  designated  seating  position 
other  than  the  driver's  position,  be 
equipped  with  a  locking  means  to 
prevent  forward  motion  of  child 
restraint  devices. 

A  majority  of  vehicle  manufacturers 
objected  to  this  proposal.  The  main 
arguments  they  raised  were:  (1)  The 
locking  means  could  degrade  the 
performance  of  the  belt  system  for  adult 
passengers;  (2)  the  proposed  language 
would  exclude  alternative  designs,  such 
as  owner-installed  "locking  clips," 
which  could  serve  the  same  purpose;  (3) 
the  requirement  would  not  be  cost 
effective,  because  not  all  vehicle  owners 
need  a  locking  means  to  secure  a  child 
restraint  system  in  the  front  seat;  and  (4] 
the  proposed  effective  date  for  the 
requirement  September  1, 1986,  does  not 
provide  sufiicient  design  and 
development  time  for  compliance.  They 
also  argued  that,  if  this  requirement  is 
maintained,  it  should  be  delayed  until 
the  agency  decides  whether  it  will 
require  dynamic  testing  of  manual 
safety  belts. 

Two  manufacturers  of  child  restraint 
devices  and  a  child  passenger  safety 
association  supported  the  proposed 
amendment  liey  stated  that  the 


approach  cited  in  the  proposal  would 
solve  potential  problems  relating  to 
child  seats  and  ELR's,  and  would 
eliminate  the  need  to  devise  what  Aey 
tetmed  makeshift  solutions. 

Child  restraint  manufacturers  stated 
that  some  restraint  devices,  when 
positioned  by  safety  belt  systems  which 
are  adjusted  by  ELR's,  become  unstable 
when  occupied  by  very  active  children. 
Agency  testing  of  child  restraint  devices 
under  conditions  of  low-speed  braking 
and  vehicle  maneuvers  indicates  that 
althou^  improvements  in  l>elt  systems 
could  improve  the  stabiUty  of  these 
devices,  there  cue  no  data  to  show  that 
low-speed  movement  of  child  safety 
seats  is  affecting  the  safety  performance 
of  child  restraint  devices  in  motor 
vehicle  accidents.  (Docket  80-18-GR- 
004). 

Because  the  agency's  research  did  not 
show  that  low-speed  movement  of  the 
seats  is  actually  reducing  the 
effectiveness  of  child  restraints  in 
accidents,  and  because  after-market 
locking  devices  are  available  which 
achieve  the  same  goal,  it  has  decided 
not  to  adopt  a  manual  locking 
requirement  for  ELR's  at  this  time.  The 
agency  will  continue  to  monitor  the 
potential  problems  associated  with  the 
restraint  of  child  restraint  devices  by 
ELR  safety  belt  systems  and  consider 
whether  to  address  these  problems  in 
future  rulemaking  actions. 

Additional  ELR  Issues 

Regarding  S7.1.1.3,  one  manufacturer 
asked  NHTSA  to  clarify  whether  an  ELR 
located  at  the  point  of  shoulder  belt 
retraction  on  a  Tjrpe  2  belt  system, 
which  combines  the  lap  and  torso  belt  in 
a  continuous  running  loop.  compUes 
with  the  requirement  NHTSA  confirms 
that  a  Type  2  continuous  belt  system, 
which  incorporates  an  ELR  to  control 
slack  in  the  lap  and  torso  belt  portions. 
would  comply  with  the  requirement 

Another  manufacturer  asked  for 
clarification  on  the  use  of  lap  belts  in 
passenger  cars  equipped  with  air  bags 
versus  those  equipped  with  single 
automatic  diagonal  belts.  The 
requirement  of  S7.1.1.3  only  applies  to 
lap  belts  installed  in  a  vehicle  to  comply 
with  Standard  No.  208.  Thus,  a  lap  belt 
installed  in  conjunction  with  an  air  bag, 
in  order  to  meet  the  lateral  and  rollover 
requirements  of  S4.1.1.2(c](2],  would  be 
required  to  have  an  emergency  locking 
retractor.  However,  a  Type  1  lap  "belt 
voluntarily  installed  by  a  manufacturer 
in  conjunction  with  a  single  diagonal 
automatic  belt  would  not  have  to 
comply  with  the  provisions  of  S7.1.1.3, 
since  ihe  single  diagonal  automatic  belt 
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would  fully  meet  the  belt  requirements 
of  the  standard  by  itself. 

Open-Body  Vehicles.  MPVs.  and  ELR's 

One  manufacturer  stated  that  open- 
body  vehicles  should  be  exempted  from 
the  ELR  requirement  of  S7.1.1.3,  because 
these  vehicles  are  designed  to  perform 
numerous  off-road,  heavy-duty  tasks, 
and  both  the  lap  and  upper  torso 
portions  of  the  belt  system  are  subjected 
to  design  criteria  far  different  from 
typical  passenger  car  belt  systems.  In 
particular,  occupants  may  want  the  belts 
tightly  fastened  around  them  when  the 
vehide  is  used  on  rough  terrain.  The 
agency  agrees  that  open-body  vehicles 
do  perform  numerous  off-road,  heavy- 
duty  tasks,  but  they  are  also  commonly 
used  in  normal  highway  driving  to 
perform  the  same  functions  as  passenger 
cars,  where  tight  belts  may  discourage 
belt  use.  Furthermore,  belt  systems  ate 
available  for  open-body  vehicles  as  well 
as  passenger  cars,  which  can  function  as 
ELR's  for  the  lap  belt  or  lap  belt  portion 
of  a  combined  lap  and  shoulder  belt, 
and  still  be  capable  of  being  manually  or 
automatically  locked  by  occupants 
when  they  want  the  belt  to  be  tightly 
fastened  around  them,  lliese  systems 
can  also  provide  tension  relieving  and 
ELR  functions  for  the  torso  portion  of  a 
Type  2  belt  system. 

Incorporating  a  single  retractor,  which 
can  function  as  either  an  ALR  or  an  ELR, 
into  a  lap  belt  or  the  lap  belt  portion  of  a 
Type  2  belt  for  off-road  use,  would 
accommodate  the  desire  of  occupants  to 
be  tightly  restrained  when  needed  and 
would  also  provide  a  more  comfortable 
belt  when  this  is  sufficient  for  normal 
operation  of  the  vehicle.  Such  an  ALR/ 
ELR  feature  may  be  desirable  in  some 
vehicles  and  is  currently  available  in 
some  imported  and  sports  cars.  The 
agency  estimates  the  cost  to  range  from 
$1.00  to  $5.00  per  seating  position. 
Alternatively,  a  locking  Coring  in  the  lap 
belt,  which  enables  users  to  snugly 
fasten  the  lap  belt,  could  be  provided  for 
virtually  no  increase  in  cost  to  the 
consumer.  For  these  reasons,  the  agency 
is  not  exempting  open-body  vehicles 
from  the  requirement  of  S7.1.1.3. 

Another  manufacturer  requested  an 
exemption  from  the  requirements  of 
S7.1.1.3  for  all  multipurpose  passenger 
vehicles  stating,  with  no  supporting 
rationale,  that  the  ELR  requirement  is 
design  restrictive.  The  agency  does  not 
believe  that  the  ELR  requirement  is 
design  restrictive  for  the  reasons 
discussed  above.  In  addition, 
multipurpose  passenger  vehicles  provide 
the  same  functions  as  passenger  cars. 
While  some  types  may  also  be  designed 
for  heavy  duty,  off-road  use,  the  same 
rationale  set  out  in  the  discussion  of 


open-body  vehicles  applies  to  other 
multipurpose  passenger  vehicles.  The 
agency  concludes  that  multipurpose 
passenger  vehicles  should  continue  to 
be  subject  to  the  requirement  of  S7.1.1.3. 

CoRections 

Two  technical  corrections  are  made  in 
this  final  rule  relating  to  paragraph 
S7.1.1.3.  As  proposed  in  the  April  12. 
1985  notice,  paragraph  S7.1.1.3(b] 
exempts  manual  type  2  safety  belts 
installed  in  the  front  outboard  seating 
position  of  passenger  cars.  That 
exemption  was  inadvertently  omitted 
bom  paragraph  S7.4(b),  which  specifies 
requirements  for  passenger  cars  after 
September  1, 1988.  Qarifying  language  is 
added  to  paragraph  S7.4(b)  in  this  final 
rule. 

The  second  technical  change  clarifies 
the  agency's  intent  to  require  passenger 
ears,  manufactured  on  or  after 
September  1, 1989,  to  have  ELR's  for  the 
lap  belts  or  the  lap  portion  of  lap/ 
shoulder  belts  used  in  the  front  outboard 
seating  positions,  if  the  automatic 
restraint  requirement  is  rescinded. 
Paragraph  S7.1.1.3(b)  is  revised  to 
include  the  September  1, 1989  effective 
date  for  manual  Type  2  belts  in  the  front 
outboard  seats  of  passenger  cars. 

Convenience  Hocdu  for  Automatic  Belts 

Some  automatic  belt  design  plans 
include  a  manual  "convenience  hook" 
which  enables  occupants  manually  to 
stow  the  belt  webbiiig  totally  out  of  the 
way  as  they  are  about  to  exit  the 
vehicle.  Paragraph  S7.4.1  was  included 
in  the  January  1981  final  rule  to  ensure 
that  such  convenience  hooks  would  not 
affect  compliance  with  the  automatic 
restraint  requirements.  Automatic  belts 
installed  for  compliance  with  the  injury 
criteria  of  FMVSS  208  must  operate 
without  requiring  any  manual 
procedures  by  the  vehicle  occupant 
Thus,  manual  hooks  could  not  be  a 
necessary  component  to  move  or  hold 
the  belt  webbing  out  of  the  occupant's 
way  since  this  would  defeat  the 
automatic  aspect  of  performance. 
Paragraph  S7.4.1  currently  provides  that 
any  such  hook  must  automatically 
release  the  belt  webbing  prior  to  the  car 
being  driven. 

In  response  to  comments  in  one 
petition  for  reconsideration  of  the  1981 
final  rule,  the  April  1985  proposal 
contained  revised  language  to  make  it 
clear  that  convenience  hooks  are 
intended  to  release  the  webbing  only 
when  the  automatic  belt  is  otherwise 
operational.  One  commenter  objected  to 
the  revision,  stating  that  it  would  not 
promote  the  use  of  detachable  automatic 
belts  which  have  been  disconnected 
These  objections  appear  to  be  based  on 


a  misunderstanding  of  the  function  of 
the  convenience  hook.  The  convenience 
hook  concept  was  developed  to  allow  it 
to  be  used  in  conjunction  with  automatic 
belt  systems  which  would  be  in  the 
automatic  operational  mode.  In  this 
way,  the  convenience  hook  could 
promote  the  use  of  detachable  or 
nondetachable  automatic  belts,  because 
the  hook  would  facilitate  entering  or 
exiting  the  vehicle  by  the  fit>nt  seat 
occupants,  who  would  then  be  less 
prone  to  detach  or  mutilate  the  belt 
system. 

The  commenter  apparently  believed 
that  the  "stowage  hook,"  which  is  used 
to  stow  the  latch  plate  of  a 
disconnected,  detachable  belt  should 
also  be  covered  by  the  requirement  of 
S7.4.1.  The  stowage  hook  is  not  a 
convenience  hook;  nor  is  it  subject  to 
the  provisions  of  S7.4.1.  The 
commenter's  suggestion  that  the 
"stowage  hook"  also  release  a 
disconnected  detachable  belt 
automatically  could,  in  theory,  increase 
usage,  but  it  might  also  encourage 
owners  to  damage  the  belt  physirally  or 
remove  it  thus  making  it  unavailable  to 
subsequent  owners  and  vehicle  users.  In 
the  case  of  a  disconnected  automatic 
belt  the  warning  system  would  indicate 
to  the  vehicle  occupants  that  the  belt  is 
disconnected  and  remind  them  to 
reconnect  the  belt  For  these  reasons, 
the  agency  denies  the  suggestion  for 
automatic  release  or  stowage  hooks. 

Webbing  Tension-Relieving  Devices 

Some  safety  belt  designs  include 
devices  intended  to  relieve  shoulder  belt 
pressure.  These  "window-shade" 
mechanisms  or  other  tension-relieving 
devices  increase  the  comfort  of  the  belt, 
but  may  reduce  the  effectiveness  of 
belts  in  a  crash  situation  if  they  are 
misused  so  as  to  introduce  excessive 
slack  in  the  belt  webbing.  The  January 
1981  final  rule  specified  that  any  such 
tension-relieving  devices  may  be  used 
on  automatic  belt  systems  only  if  the 
system  woidd  comply  with  the  injury 
criteria  of  the  standard  with  the  device 
adjusted  to  any  possible  position.  (The 
notice  of  proposed  rulemaking  preceding 
that  final  rule  would  have  banned 
tension-reUeving  devices  outright.)  The 
1981  final  rule  was  adopted  in 
recognition  of  the  fact  that  tension- 
relieving  devices  can  improve  belt  fit 
and  increase  belt  comfort  in  certain 
circumstances,  and  was  intended  to 
allow  manufacturers  somewhat  wider 
latitude  in  designing  automatic  belts, 
but  as  discussed  below,  would  probably 
have  had  the  effect  of  baiming  these 
devices. 
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Several  manafacturen  objected  to  the 
wording  of  die  January  1981  final  role  on 
the  basia  that  &e  belt  sjrvtem  would 
have  to  meet  the  injury  criteria  even 
when-ihe  device  had  been  micnsed  to 
produce  excessive  ilack  in  order; 
essentially,  to  defeat  die  system,  even  if 
such  a  usage  was  not  intended  by  the 
manufacturer. 

In  the  April  1985  proposal,  the  agency 
proposed  rewording  this  provision  to 
require  manufacturers  to  include 
instructions  in  their  vehicle  owner's 
manual  concerning  the  proper  use  of  any 
tension-relieving  devices  incorporated 
in  their  aatomatic  belt  systems.  These 
instructions  must  state  the  maximimi 
amount  of  alack  that  can  safely  be 
introduced  and  include  a  warning  to 
vehioie  occupants  that  if  excessive  slack 
is  introduced  into  the  system,  the 
protection  offered  by  the  belt  system 
would  be  substantially  reduced  or  even 
eliminated.  The  agency  will  test  for 
compliance  with  the  injury  criteria  by 
adjusting  the  belt  within  the  slack  levels 
recommended  by  the  manufacturer. 
With  one  exception,  those 
manufacturers  who  conunented  on  this 
proposal  supported  the  revision  to  allow 
tension-reUeving  devices. 

However,  one  domestic  manufacturer 
and  a  consumer  group  objected  to  the 
provision  related  to  dynamic  testing 
with  the  tension-reUeving  device 
adjusted  to  the  manufactiu^r's 
recommended  slack  position.  The 
manufacturer  objected  to  a  dynamic  test 
that  would  require  any  slack  at  all  to  be 
introduced  into  the  belt  system,  on  the 
grounds  that  uncontrolled  variabiUty 
would  be  introduced  into  the  djmamic 
test  procedure,  which  would  then  lack 
objectivity.  The  manufacturer  asserted 
that  it  might  have  to  eliminate  all 
tension-relieving  devices  for  its  safety 
belts. 

The  agency's  proposed  test  procedure 
was  intended  to  accommodate  the  view 
that  tension-relieving  devices  increase 
the  comfort  of  belts  while,  at  the  same 
time,  limiting  the  potential  reduction  in 
effectiveness  for  safety  belt  systems  in 
which  excessive  slack  Is  introduced. 
The  agency  does  not  agree  that  this  test 
procedure  would  eliminate  tension- 
relieving  devices  from  the  marketplace. 
As  mentioned  earlier,  other 
manufacturers  supported  the  proposal 
and  did  not  indicate  they  would  have  to 
remove  tension-relieving  devices  from 
their  belt  systems.  This  commenter  did 
not  sboyv  that  injury  levels  cannot  be 
controlled  within  the  specified  Injury 
criteria  by  testing  at  the  recommended 
slack  adjustment  as  determined  by  the 
manufacturer.  The  recommended  slack 
could  be  between  zero  and  any  level 


selected  by  the  mairafactorer  as 
appropriate  to  reBeve  belt  pressure 
without  befaig  unsafie.  As  a  practical 
matter,  most  tension-relievers 
automatically  introduce  some  slack  info 
the  belt  for  all  occupants.  Testing 
without  such  slack  would  be  unrealistic. 

The  same  commenter  objected  to  the 
requirement  that  belt  slack  be  cancelled 
each  time  die  vehicle  door  is  opened 
and  die  buckle  is  released,  because  this 
requirement  woidd  encourage  occupants 
to  disconnect  automatic  belts.  In 
addition,  this  commenter  stated  that  the 
requirement  is  consistent  with  non- 
detachable,  automatic  belts  and 
requested  that  the  belt  slack  be  required 
to  be  cancelled  each  time  the  door  is 
opened  whether  or  not  the  buckle  is 
released  The  agency  believes  this 
request  has  merit  and  has  revised  die 
requirement  to  reflect  this  change. 

The  consumer  group  objected  to  the 
proposal  for  automatic  belt  systems 
using  tension-relieving  devices  to  meet 
the  injury  criteria  with  only  the  specified 
amount  of  slack  recommended  in  the 
owner's  manuaL  They  stated  that  most 
owners  would  not  read  the  instructions 
in  the  owner's  manual  regarding  the 
proper  use  of  the  tension-relieving 
device.  It  said  an  occupant  could  have  a 
false  sense  of  adequate  restraint  when 
wearing  an  automatic  belt  system 
adjusted  beyond  the  recommended  limit. 

The  agency's  views  on  allowing  the 
use  of  tension  relievers  in  automatic 
safety  belts  were  detailed  in  the  April 
1965  notice.  The  agency  specifically 
noftd  the  effectiveness  of  a  safety  belt 
system  could  be  compromised  if 
excessive  slack  were  introduced  into  the 
belt.  However,  the  agency  recognizes 
that  a  belt  system  must  be  used  to  be 
effective  at  alL  AUowing  manufacturers 
to  install  tension-relieving  devices 
makes  it  possible  for  an  occupant  to 
introduce  a  small  amount  of  slack  to 
relieve  shoulder  belt  pressure  or  to  get 
the  belt  away  from  the  neck.  As  a  result, 
safety  belt  use  is  promoted.  This  factor 
could  outweigh  any  loss  in  effectiveness 
due  to  the  introduction  of  a 
recommended  amount  of  slack  in  normal 
use.  This  is  particularly  likely  in  light  of 
the  requirement  that  the  belt  system,  so 
adjusted,  must  meet  the  injury  criteria  of 
Standard  No.  206  under  30  mph  test 
conditions.  Further,  the  inadvertent 
introduction  of  slack  into  a  belt  system, 
which  is  beyond  that  for  normal  use,  is 
unlikely  in  roost  current  systems.  In 
addition,  even  if  too  much  slack  is 
introduced,  the  occupant  should  notice 
that  excessive  slack  is  i^esent  and  a 
correction  is  needed,  regardless  of 
whether  he  or  she  has  read  the  vehicle's 
owner's  manual. 


Torso  Beh  Body  Ceotact  Force 

NHTSA  research  indicates  that  a 
substantial  number,  approximately  60 
percent  of  occupants  are  likely  to 
complain  about  belt  pressure  if  this  torso 
beh  net  contact  force  on  an  occupant  is 
greater  Uian  0.7  pound  (DOT  HS-805 
597).  Therefore,  the  January  8. 1981,  fmal 
rule  specified  that  the  torso  portion  of 
any  manual  or  automatic  belt  system 
shall  not  create  a  contact  pressure 
exceeding  Uiat  of  a  belt  widi  a  total  net 
contact  force  of  0.7  pound.  Most  of  the 
petitions  for  reconsideration  objected  to 
this  requirement  but  gave  no  new 
reasons  which  would  cause  the  agency 
to  reverse  its  prior  decision  on  this 
issue. 

The  April  1985  proposal  contained  a 
revised  S7.4.2  which  retained  the  0.7- 
pound  contact  force  requirement  and 
proposed  applying  the  requirement  to 
tension  relievers.  Several  commenters 
objected  to  the  requirement  that 
automatic  belt  systems  with  tension 
relieving  devices  must  meet  the  0.7- 
pound  contact  force  limit  when  the 
tension  reliever  is  deactivated.  Both 
domestic  and  foreign  manufacturers 
questioned  whether  imposing  this 
contact  force  requirement  on  belt 
systems  with  tension  reUevers  would 
advance  safety,  because  the  belt  contact 
force  requirement  could  result  in 
insufficient  force  to  retract  webbing 
reliably  in  some  systems. 

The  agency  has  decided  to  exempt 
safety  belt  systems  incorporating 
tension-reheving  devices,  such  as 
window-shade  devices,  which  can 
completely  relieve  belt  tension,  from  the 
0.7-pound  torso  belt  contact  force 
requirement  The  agency  is  still 
concerned  that  some  occupants  may 
introduce  belt  slack,  who  otherwise 
would  not  in  a  belt  system 
incorporating  a  tension-reliever,  if  the 
belt  force  exceeds  0.7  pound.  However, 
the  agency  does  not  want  compliance 
with  the  body  contact  force  requirembnt 
to  limit  manufacturers'  design  flexibility 
in  meeting  the  retraction  and  other 
requirements  in  the  rule. 

The  0.7-pound  contact  force  limit  is 
retained  for  beh  systems  without 
tension-relieving  devices,  which  have 
either  a  constant  or  variable  force.  The 
tension  in  these  belt  systems  cannot  be 
completely  removed,  as  it  can  in  a  belt 
system  incorporating  a  window-shade 
or  other  type  of  tension-reliever, 
llierefore.  the  agency  beheves  it  is 
inqiortant  to  limit  beh  contact  force  in 
those  systems  to  promote  beh  usage. 

One  manufacturer  requested  that  the 
0.7  pound  contact  force  level  be 
increased  to  ensnre  belt  retraction. 
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Another  manufactiirer  stated  that 
occupants  of  open-body  vehicles  may 
prefer  to  have  the  secure  feeling  of  the 
upper  torso  belt  webbing  tight  against 
their  chests,  i.e.,  a  force  greater  than  0.7 
pound.  The  company  asked  that  open- 
body  vehicles  be  excluded  from  the  0.7- 
pound  limit  As  previously  noted, 
manufacturers  may  use  an  ALR/ELR 
belt  system  or  other  means  to  allow 
occupants  to  have  belts  with  a  tight  fit. 
In  addition,  the  agency  believes  that 
such  an  exclusion,  or  an  increase  in  the 
0.7-pound  contact  force  level,  is 
unnecessary  with  the  modification  of 
S7.4.3  to  allow  tension-relieving  devices 
in  lieu  of  meeting  the  0.7-pound  force 
requirement  Both  manufactiu«rs  will 
have  the  option  of  meeting  this 
requirement  by  installing  tension- 
reUeving  device  in  a  belt  system  with  a 
contact  force  of  more  than  0.7  pound. 

One  commenter  stated  that  the 
standard  should  be  revised  to  specify 
requirements  for  manual  belts  with 
tension-relieving  devices.  The  agency 
did  propose  requirements  for  these 
manual  belts  in  Notice  38,  in  conjunction 
with  the  dynamic  tests  for  manual  belts. 
If  the  agency  does  adopt  a  dynamic  test 
requirement  for  manual  belts,  the 
provision  on  tension-relievers  for 
manual  belts  would  be  expected  to  be 
indentical  to  those  for  automatic  belts. 

Belt  Contact  Test  Procedures 

The  April  1985  NPRM  proposed  that 
the  test  dummy  be  unclothed  during  the 
belt  contact  force  test  to  avoid  drag 
produced  by  clothing.  The  agency  was 
concerned  that  such  drag  could  cause 
imwanted  deviations  in  the 
measurement  of  belt  contact  force,  as 
specified  in  SlO.6.  Three  commenters 
supported  the  change  to  remove  the 
dummy  clothing  for  the  test  However, 
two  other  commenters  stated  that  test 
variability  would  be  greater  with  the 
test  dummy's  clothes  removed  based  on 
the  variability  of  skin  friction  due  to 
changes  in  test  temperature  and 
humidity.  They  also  said  that  a  clothed 
dummy  would  more  closely  represent 
real  world  conditions.  After 
consideration  of  the  comments,  NHTSA 
agrees  that  the  clothed  dummy  would 
more  closely  represent  real  world 
conditions.  The  agency  has  therefore 
revised  the  rule  to  require  testing  on  a 
clothed  test  dummy,  using  the  clothing 
specified  in  Part  572. 

Two  commenters  asked  that  the  test 
for  belt  contact  force  set  maximum 
limits  for  belt  release  speed.  The  agency 
believes  that  adding  a  belt  release  speed 
requirement  would  add  an  imnecessary 
complication  to  the  test  without 
providing  any  significant  improvement 
in  controlling  repeatability. 


Several  commenters  correctly  pointed 
out  that  the  proposed  text  for  S7.4.3 
should  reference  the  test  procedure  of 
SlO.6  instead  of  S10.&  This  notice 
adopts  that  correction. 

Latchplate  Acceasilulity 

One  of  the  most  inconvenient  aspects 
of  using  many  current  manual  safety 
belt  designs  is  the  diHiculty  that  a 
seated  occupant  has  in  reaching  back  to 
grasp  the  belt  latchplate  when  the  belt  is 
unbuckled  and  in  its  retracted  position. 
The  greater  the  difficulty  in  reaching  the 
latchplate  to  buckle  the  belt,  the  more 
hkely  the  occupant  will  be  discouraged 
from  using  the  belt 

Paragraph  S7.4.4  of  the  )anuary  1981 
final  rule  specified  requirements  to 
define  limits  on  the  distances  an 
occupant  has  to  reach  for  latchplates 
and  to  prescribe  minimum  clearances 
for  arm  and  hand  access.  The  latter 
requirement  was  specified  in  terms  of  a 
test  block  which  must  be  able  to  move 
to  the  latchplate  unhindered.  The  April 
12, 1985  proposal  contained  a  revision  in 
the  dimensions  of  the  test  block, 
reducing  it  from  3x4x12  inches  to 
2V^x4x8  inches. 

Two  manufacturers  requested  a  test 
procedure  revision  which  would  provide 
for  seat  cushion  deflection  in 
determining  access  to  a  latchplate  with 
the  test  block  shown  in  Figure  4.  One 
suggestion  that  force  applied  to  the  test 
block,  not  to  exceed  a  certain  limit 
should  be  used  to  allow  for  seat  cushion 
deflection.  The  other  stated  that  the 
requirement  should  be  deleted  until  such 
time  as  a  test  device  that  simulates  the 
human  hand  can  be  developed  to 
address  seat  cushion  deflection. 

The  agency  believes  that  reducing  the 
size  of  the  test  block  is  simpler  than 
developing  an  objective  method  for 
measuring  and  limiting  seat  cushion 
deflection.  The  agency  also  believes  that 
the  test  block  with  its  new  dimensions, 
which  are  based  on  hand  length  and 
thickness  dimensions  referenced  by  the 
Society  of  Automotive  Engineers,  is 
sufficiently  representative  of  the  human 
hand.  Therefore,  the  agency  is  adopting 
the  new  test  block  in  ^e  test  procedure. 

One  manufactiirer  stated  that  Figure  3 
in  Standard  No.  208,  which  gives  the 
location  of  the  reach  strings  for  the 
latchplate  accessibility  test  does  not 
state  whether  the  view  of  the  dummy  is 
intended  to  depict  the  dummy  being 
tested  on  the  left  on  right  side  of  the 
vehicle.  Therefore,  the  implication  is 
that  the  outboard  reach  string  is  always 
located  on  the  right  side  of  the  dummy, 
according  to  the  manufacturer.  The  view 
in  Figure  3  is  meant  to  depict  the  dummy 
being  tested  on  the  right  side  of  the 
vehicle.  The  agency  would  use  the  string 


placements  in  Figure  3  to  perform  an 
accessibility  test  for  the  right  front 
outboard  passenger  seating  position, 
because  the  outboard  reach  string  is 
located  on  the  right  side  of  the  teat 
dummy.  This  string  would  be  reversed 
for  the  driver  position,  because  the 
outboard  side  would  be  located  on  the 
left  side  of  the  dummy  with  the  dummy 
facing  forward.  The  string  in  Figure  3  is 
labeled  "outboard"  and  the  agency 
believes  this  explanation  is  sufficient 
without  changing  Figure  3. 

Several  manufacturers  stated  that  a 
latchplate  accessibility  test  using  the 
test  block  representing  a  human  hand  to 
check  the  clearance  between  the  arm 
rest  and  seat  cushion  should  not  be 
necessary,  if  the  belt  system  is  designed 
so  that  the  latchplate  is  retained  in  an 
accessible  cuea.  For  example,  one 
manufacturer  said  that  it  uses  a  sliding 
plastic  bar  on  its  belt  webbing  which 
positions  the  latchplate  in  an  accessible 
area  near  the  upper  torso  anchorage 
point  The  manufacturer  said  that  the 
plastic  bar  prevents  the  latchplate  from 
sliding  down  the  webbing  to  a  position 
under  the  arm  rest  or  between  the  seat 
and  side  of  the  vehicle.  The 
manufacturer  said  that  it  could  also  use 
a  fixed  plastic  button  to  retain  the 
latchplate  near  the  upper  torso 
anchorage.  The  agency  agrees  that  if  a 
latchplate  is  permanentiy  retained  in  an 
accessible  area,  reachable  by  the  test 
block,  there  is  no  need  to  conduct  a 
clearance  test  between  the  arm  rest  and 
seat  cushion. 

The  purpose  of  the  latchplate 
accessibility  requirement  is  to  address 
designs  in  which  the  latchplate  can 
freely  move  on  the  belt  webbing.  In 
those  cases,  the  latchplate  may  initially 
be  located  in  an  accessible  area,  but  the 
design  of  the  belt  may  permit  the 
latchplate  to  slide  along  the  webbing 
into  the  area  between  the  seat  cushion 
and  the  door  interior,  or  below  the  door 
arm  rest  when  the  belt  is  retracted.  It 
this  situation  is  likely  to  occur  in  normal 
use  with  any  regularity,  such  a  belt 
system  would  be  required  to  comply 
with  the  test  for  accessibility  at  the 
point  where  the  latchplate  normally 
slides  along  the  webbing  into  the  area 
between  the  seat  cushion  and  the  door 
interior,  or  below  the  door  arm  rest  The 
agency  believes  that  the  addition  of 
language  stating  that  access  to  the 
latchplate  should  be  tested  with  the 
latchplate  in  its  "normally  stowed         { 
position"  to  the  requirement  should 
clarify  this  requirement  If  the  belt 
system  incorporates  a  design  which 
ensures  that  the  latchplate  cannot  move 
near  an  arm  rest  or  move  down  between 
the  seat  and  the  vehicle's  side  structure. 
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the  system  will  have  nq  problem  passing 
the  hand  access  test. 

Several  commenters  apparently 
believed  that  S7.4.4  requires  the 
latchplate  to  be  mounted  on  the 
outboard  side  of  a  vehicle  seat.  They 
said  that  the  requirement  vvas  design- 
restrictive  for  a  Type  1  safety  belt 
assembly  because  such  an  assembly 
could  otherwise  be  designed  so  that  the 
latchplate  is  located  at  either  the 
inboard  or  outboard  position.  The 
requirement  was  developed  to  test  for 
access  of  the  latchplate  or  buckle  on 
belt  assemblies  which  are  located 
outboard  of  the  designated  seating 
position  for  which  the  latchplate  is 
installed.  This  is  because  access  to  a 
latchplate  located  in  that  position  can 
be  hindered  by  the  vehicle's  side 
structure.  The  requirement  was  not 
intended  to  specify  that  the  latchplate  or 
buckle  be  located  outboard  of  a 
designated  seating  position.  The 
language  of  the  rule  is  therefore  revised 
to  indicate  that  the  test  applies  only  to 
latchplates  or  buckles  located  outboard 
of  the  designated  seating  position. 

One  manufacturer  recommended  that 
the  comphance  test  for  accessibility  be 
made  similar  to  the  requirement  for 
safety  belt  anchorages  in  Standard  No. 
210,  Seat  Belt  Anchorages.  Compliance 
arcs  would  be  generated  from  a  point  on 
the  SAE  two-dimensional  manikin, 
whose  H-point  is  positioned  at  the  full- 
forward  position  of  the  design  H-point, 
or  on  a  full-scale  design  drawing.  This 
commenter  stated  that  such  a  procedure 
would  eliminate  test  variability,  reduce 
the  compliance  test  burden,  and  allow 
manufacturers  to  determine  compliance 
while  the  vehicle  is  in  the  advance 
design  stage. 

Manufacturers  are  free  to  determine 
compliance  with  a  requirement  by  any 
method  they  choose,  while  exercising 
due  case.  There  is  no  reason  to  believe 
that  the  procedure  suggested  by  the 
commenter  is  not  compatible  with  the 
procedure  defined  in  Standard  No.  208. 
Therefore,  it  is  unnecessary  to  revise  the 
current  test  procedure  for  latchplate 
accessibility. 

Another  manufacturer  requested  that 
the  language  of  S7.4.4.  be  amended  to 
specify  that  the  access  requirement  be 
met  with  the  seat  within  the  adjustment 
range  of  a  person  whose  dimensions 
range  from  those  of  a  50th  percentile  six- 
year  old  child  to  those  of  a  95th 
percentile  adult  male.  The  rationale  for 
the  request  is  that,  when  securing  a 
child  restraint  in  some  of  their  vehicles, 
the  latchplate  is  located  at  a  very  low 
height  near  the  floor,  after  locking.  In 
this  situation,  the  ability  of  small  cars  to 
comply  with  the  latchplate  access 
requirement  is  severely  compromised. 


To  achieve  compliance,  the  seat  back 
would  have  to  tie  deeply  cut  away  at  the 
outboard  side. 

The  latchplate  access  requirement  is 
meant  to  address  access  problems  when 
the  latchplate  is  in  its  normally  stowed 
position.  It  was  not  meant  to  address 
potential  access  problems  with  child 
restraints  that  might  occur  in  specific 
vehicles.  Therefore,  the  agency  does  not 
believe  an  amendment  is  necessary. 

Belt  Retraction 

The  April  12. 1985  notice  proposed  to 
revise  S7.4.5  to  allow  for  the  stowage  of 
armrests  on  vehicle  seats,  such  as 
captain's  chairs,  which  must  have  the 
outboard  arm  rests  stowed  before  the 
occupant  can  exit  the  vehicle.  One 
commenter  asked  the  agency  to  permit 
all  armrests,  which  protrude  into  the 
door  opening  in  a  manner  which 
encumbers  egress,  to  be  placed  in  their 
stowed  position  for  the  retraction  test. 
The  agency  believes  this  comment  has 
merit  and  has  revised  S7.4.5  to  permit 
the  stowage  of  outboard  armrests  if  they 
protrude  into  the  door  opening  in  a 
maimer  which  encumbers  egress.  The 
agency  notes  that  folding  armrests  are 
usually  designed  that  way  for  the 
purpose  of  facilitating  egress  or  ingress 
by  moving  them  out  of  the  way  to  a 
stowed  position. 

The  April  notice  also  proposed  to 
allow  tension-relieving  devices  on  the 
safety  belts  of  open-body  vehicles 
without  doors  to  be  manually 
deactivated  for  the  retraction  test.  One 
commenter  objected  to  allowing  these 
tension-relieving  devices  to  be 
manually,  rather  than  automatically, 
cancelled.  The  commenter  said  that 
there  are  belt  systems  currently 
available  which  will  automatically 
cancel  a  tension-relieving  device  when 
the  latchplate  is  released  from  the 
buckle. 

At  the  time  the  agency  proposed  the 
requirement  for  open-body  vehicles,  it 
was  not  aware  that  there  were  belt 
systems  which  would  automatically 
deactivate  tension-relieving  devices 
solely  through  the  action  of  unbuckling 
the  belt.  Therefore,  the  agency  only 
proposed  that  belt  systems  in  open-body 
vehicles  be  tested  with  their  tension- 
relieving  devices  manually  deactivated. 
The  agency  will  consider  the 
commenter's  suggestion  as  one  for  future 
rulemaking.  The  agency  notes  that 
manufacturers  can  voluntarily  adopt  the 
use  of  other  automatic  means  for 
deactivating  the  tension-relieving  device 
in  open-body  vehicles. 

The  April  notice  also  proposed  that 
the  latchplate  must  retract  to  its 
"completely  stowed  position."  Two 
commenters  objected  to  this  proposal 


saying  that  determining  whether  the  belt 
is  'kiompletely"  stowed  is  difficult.  They 
believe  that,  if  the  stowed  position 
prevents  the  safety  belt  from  extending 
out  of  the  vehicle's  adjacent  open  door, 
the  requirement  for  belt  retraction 
should  be  satisfied.  The  agency  believes 
that  this  comment  is  reasonable  and 
consistent  with  the  intent  of  this  section 
to  prevent  belts  from  getting  dirty  as  a 
result  of  being  caught  in  the  door  and 
from  hindering  ingress  or  egress  of 
occupants.  The  language  in  the  rule  is 
revised  accordingly. 

Seat  Belt  Guides 

The  April  notice  proposed 
clarifications  in  the  language  of 
S7.4.6.1(a)  to  increase  the  accessibility 
of  belt  iiuckles  and  latchplates  and  belt 
webbing  to  the  vehicle  occupant,  while 
giving  manufacturers  flexibility  to  use 
stiffeners,  guide  openings,  cables,  or 
conduits  of  any  type.  The  notice  also 
proposed  modifying  S7.4.6.1(b)  to 
exempt  seats  which  are  movable  to 
serve  a  dual  function. 

Two  commenters  stated  that  the 
language  in  S7.4.6.1(b)  did  not 
adequately  address  seats  which  are 
removable  or  seats  which  are  movable 
to  serve  a  secondary  function.  NHTSA 
believes  these  comments  are  valid, 
because  a  seat  belt  latchplate,  a  buckle, 
or  a  portion  of  the  webbing  caimot  be 
maintained  on  top  of  a  seat  which  has 
been  removed  or  moved  to  serve  a 
secondary  function.  Therefore,  the 
requirement  does  not  apply  to  seats 
which  are  removable  or  movable  so  that 
the  space  formerly  occupied  by  the  seat 
can  be  used  for  a  secondary  fujiction, 
such  as  cargo  space.  However,  the  term, 
secondary  function,  does  not  include  the 
movement  of  a  seat  to  provide  a 
comfortable  driving  and  riding  position 
for  different  size  occupants. 

Two  manufacturers  requested  that  the 
words  "seat  cushion"  in  S7.4.6.1(b)  be 
amended  by  adding  the  words  "and/or 
seat  backs."  The  agency  specifically 
excluded  "seat  backs"  from  the 
exemption  because  there  is  no  evidence 
that  seats  with  folding  seat  backs 
cannot  comply  with  the  requirements. 
Adding  movable  seat  backs  to  the 
language  in  S7.4.6.1[b)  could  exempt 
front  seats  in  passenger  cars  and  the 
second  seat  in  some  vehicles,  such  as 
station  wagons.  The  agency  believes 
that  there  is  no  reason  for  exempting 
these  seats. 

One  manufacturer  stated  that  the 
center  safety  belt  in  the  rear  seat  of  a 
motor  vehicle  should  be  exempted  from 
the  requirement  in  S7.4.6.1(a)  concerning 
seat  guides.  This  conunenter  stated  that 
there  is  little  chance  of  this  belt  ever 
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becoming  "lott"  behind  the  seat  doe  to 
the  abundance  of  webbing  material 
available  for  the  center  rear  safiety  belt; 
therefore,  a  webbing  guide  seems 
unnecessary.  The  agency  disagrees.  The 
agency  believes  that  the  reqnirementB 
are  necessary  since  they  address 
specific  proUems  associated  with  belts 
which  are  not  adjusted  by  retractors, 
such  as  the  rear  center  seat  belts. 
(Center  seats  are  not  required  to  have 
safety  belt  retractcnv,  which 
automatically  stow  the  webbing  after 
the  belt  is  taken  off.  Instead,  they 
usually  have  more  of  the  webbing  lying 
on  the  seat  cushion  and  have  a 
manually  adjustable  buckle  which  slides 
along  the  webbing  so  that  an  occupant 
can  tighten  the  belt  around  himself  or 
herself.)  Having  more  of  the  belt  lying 
on  the  seat  can  make  the  belt  more 
accessible;  it  can  also  cause  the  user  to 
stu^  the  belt  behind  the  seat  cushion  to 
get  the  webbing  out  of  the  way  when  the 
center  seating  position  is  not  being  used. 
In  addition,  one  company,  such  as  the 
commenter,  may  provide  ample  webbing 
which  will  lie  OD  the  seat  cushion,  while 
another  company  may  not.  The  agency 
is  therefore  not  exempting  center  seats. 

One  manufacturer  stated  that  a  3- 
point  belt  assembly,  with  the  lap 
webbing  portion  designed  to  pass 
between  the  seat  coshirai  and  seat  bade, 
will  not  necessarily  have  the  latcl^late 
positioned  oo  the  top  of  the  seat,  when 
the  webbing  is  retracted.  It  urged  that 
the  requirement  be  revised  to  read, 
"maintain  the  accessibihty  of  the  safety 
belt  latchplate  or  buckle,"  and  to  strike 
the  words  "or  a  portion  of  the  safety  belt 
webbing  on  top  of  the  seat  cushion." 
The  agency  agrees  that  the  latchplate 
and  buckle  do  not  necessarily  have  to 
be  located  on  the  seat  cushion  to  be 
accessible.  NHTSA  does  beheve  that  as 
long  as  the  webbing  is  accessible  on  top 
of  or  above  the  seat,  an  occupant  should 
be  able  to  retrieve  the  latchplate  and 
buckle.  Therefore,  the  rule  is  revised  to 
require  that  only  one  of  the  three  beh 
parts  (the  seat  belt  latchplate,  the 
buckle,  or  seat  belt  webbing)  be 
maintained  on  top  of  or  above  the  seat 
cushion  under  normal  conditions. 
Although  the  other  two  parts  will  not  be 
required  to  be  on  the  seat  cushion,  the 
agency  has  revised  the  rule  to  require 
that  they  remain  accessible  under 
normal  conditions. 

Another  manufacturer  stated  that  the 
provision  that  a  buckle  be  accessible  in 
S7.4.6.2  with  an  adjustable  armrest  in 
any  position  of  adjustment  lacked 
objectivity  and  should  be  deleted  The 
agency  does  not  agree  and  continues  to 
beheve  that  a  simple  visual  inspection 
should  be  sufficient  to  determine 


whether  or  not  the  buckle  is  accessiUe 
when  the  arm  rest  is  in  the  down 
position. 

Waming  System  Requirements 

The  purpose  of  the  proposed  revisian 
to  these  requiremoitB  in  the  April  notice 
was  to  allow  for  •  warning  tight  which 
activates  for  at  least  60  seconds  if 
cxmditon  (A) — the  vehicle's  ignition 
switch  is  moved  to  the  "on"  or  "start" 
position,  exists  simultaneously  with 
condition  (B) — the  driver's  automatic 
belt  is  not  in  use  or,  if  the  belt  is  non- 
detachable,  the  emergency  release 
mechanism  is  in  the  released  position. 
Specifying  a  minimum  activation  time 
was  intended  to  allow  the  manufacturer 
the  option  of  providing  for  additional 
waming  time.  The  proposal  would  also 
require  that  condition  (C) — the  belt 
webbing  of  a  motorized  automatic  belt 
is  not  in  its  locked,  protective  mode  at 
the  anchorage  point — be  indicated  only 
by  a  ctmtinuous  or  flashing  waming 
light  in  lieu  of  a  buzzer  each  time  the 
ignition  switch  is  turned  to  the  "on" 
position.  The  light  would  remain  Ht  as 
long  as  condition  (C)  existed. 

Two  manufacturers  raised  concerns 
about  determining  when  condition  (B) 
exists — the  driver  belt  is  not  in  use  or 
the  emergency  release  mechanism  is 
released — in  a  motorized  belt  system. 
They,  in  effect,  made  the  point  that  with 
certain  motorized  designs,  the  April 
proposal  would  have  required  the 
audible  waming  required  for  condition 
(B)  to  sound  while  the  belt  webbing  is 
moving  along  its  track  to  its  folly  locked 
position.  For  example,  one  manufacturer 
stated  that  in  some  motorized  belt 
systems  the  emergency  release  belt 
latch  mechanism  sensing  is  done  by  a 
proximity  switch  in  the  B  {Mllar  which 
senses  the  presence  of  a  magnet  in  the 
part  attached  to  the  webbing.  In  this 
case,  the  system  will  sense  that  the  latch 
is  tmfastened  until  the  motorized  belt  is 
in  its  fully  locked  po8iti<m  and,  thus, 
under  the  proposal,  would  activate  the 
audible  waming  during  the  period  that 
thp  belt  is  in  motion.  This  commenter 
requested  that  to  prevent  an  audible 
waming  from  being  given  when  the 
mechanism  is  being  operated  normally, 
the  manufacturer  ^ould  be  given  the 
option  of  starting  the  audible  waming 
period  from  the  time  that  the  belt 
reaches  the  folly  locked  position. 

The  agency  believes  that  it  is 
important  that  an  audible  waming 
sound  when  the  driver's  belt  is  not  in 
use  or  the  belt's  emergency  release 
mechanism  is  actuated  However,  to 
prevent  die  sounding  of  the  audible 
waming  when  a  motorized  belt  is 
moving  into  place,  the  agency  is  revising 
the  waming  system  requirement.  The 


revisitm  provides  that,  in  the  case  of  a 
motorized  belt,  the  existence  of 
condition  (B)  is  determined  once  the  belt 
is  in  its  fvBj  locked  position.  Once  a        I 
motorized  belt  has  reached  its  folly         I 
locked  position,  an  audible  wanting 
must  sound  if  condition  (6)  exists.  The 
agency  wishes  to  emphasize  that  all 
motorized  belts,  regardless  of  their 
design,  should  have  an  audible  waming 
that  sounds  if  the  driver's  belt  is  not  in 
use  or  the  belt's  emergency  release 
mechanism  is  actuated. 

One  of  the  same  commenters  also  said 
it  is  planning  to  use  detachable 
automatic  belts  in  some  of  its  new  belt 
system  designs.  Its  concem  is  that 
condition  (B),  which  is  determined  by 
the  belt  latch  mechanism  not  being 
fastened,  would  require  them  to  locate 
the  electrical  sensor  in  the  emergency 
release  buckle.  In  a  motorized  system, 
the  wire  hamess  for  the  electric  sensor 
would  have  to  be  moved  along  a  track, 
because  the  "emergency  release  buckle" 
slides  along  the  track  with  the  buckle 
end.  The  location  of  the  electrical  sensor 
in  the  buckle  makes  the  wire  harness 
less  reliable,  because  of  the  constant 
movement,  according  to  the  commenter. 
After  the  close  of  the  comment  period  on 
the  April  notice,  NHTSA  received  a 
pietition  for  rulemaking  to  amend  the 
requirements  of  paragraph  S4.5  J.3(b)  of 
Standard  No.  208  from  Clvysler 
Corporation  which  raised  the  same 
issues.  Chrysler  petitioned  for  an 
alternative  means  to  determine  when 
the  belt  latch  mechanism  is  not 
fastened.  It  asked  that  the  waming 
requirement  be  modiHed  to  permit 
actuation  of  the  waming  when  less  than 
20  inches  of  webbing  has  been 
withdrawn  from  the  driver's  seat  belt 
retractor. 

The  agency  believes  the  problems 
identified  by  the  commenter  and  the 
Chrysler  petition  are  valid.  NHTSA  did 
not  intend  to  imply  in  the  Aiml  1965 
notice  that  the  method  for  determining 
that  the  belt  latch  ia  not  fastened  must 
be  by  a  sensor  located  in  the  belt 
buckle.  The  agency  beheves  that 
manufacturers  should  have  maximum 
design  flexibihty  to  develop  systems  to 
determine  if  the  latch  is  not  fastened 
The  condition  could  be  determined  by 
any  means,  such  as  a  predetermined 
amount  of  belt  webbing  spool-out,  or  the 
location  of  a  sensor  in  the  overhead 
motorized  track  area  or  in  the  working 
mechanism  of  the  buckle/la tchplate, 
which  would  show  that  the  automatic 
belt  is  not  fastened.  The  agency  does 
note  that  if  a  manufacturer  decides  to 
use  belt  webbing  spool-out  that  it 
determine  the  least  amount  of  webbing 
necessary  to  go  around  a  person  in  the 
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driver's  position  with  the  seat  in  its 
reannost  position.  If  less  than  this 
minimum  amount  of  webbing  spools  out 
of  the  retractor  in  an  attempt  to  defeat 
the  system,  the  warning  should  be 
activated. 

Two  manufacturers  requested  that 
NHTSA  confirm  that  the  same  light 
signal  may  be  activated  under  both 
conditions  (B)  and  (C),  since  the 
required  audible  signal  suffices  to 
differentiate  between  the  two 
conditions.  The  agency  agrees  that  this 
comment  has  merit  and  confirms  that 
the  same  light  signal  may  be  activated 
under  both  conditions  (B)  and  (C). 

Use  of  Additional  Warnings 

One  manufacturer  sought  permission 
to  use  additional  warnings  to 
supplement  those  required  by  the 
standard.  This  manufacturer  stated  that 
its  warning  system  provided  for  an 
audible  warning  system  in  addition  to 
the  warning  light  to  indicate  that 
condition  (A)  +  (C)  exists.  Further,  the 
passenger  seating  position  is  also 
equipped  with  a  warning  system,  which 
is  not  required  by  the  standard.  The 
agency  notes,  again,  that  a  manufacturer 
is  free  to  provide  features  in  addition  to 
those  required  by  the  standard,  as  long 
as  the  standard's  requirements  are  met. 
No  change  in  the  standard  is  necessary 
to  permit  the  commenter  to  install 
additional  features  in  its  warning 
systems. 

Another  company  stated  that,  for  non- 
detachable  automatic  belts,  the 
proposed  60-second  visual  warning  and 
the  4-  to  8-second  audible  warning  may 
not  be  sufficient  to  indicate  that  the 
emergency  spool  release  is  in  the 
released  position.  This  company 
believes  that  the  visual  warning  should 
remain  on  for  as  long  as  the  emergency 
release  mechanism  remains  in  the 
release  or  "emergency"  position.  The 
agency  notes  that  the  requirement 
specifies  a  minimum  60-second  visual 
warning  and  does  not  limit  it  to  60 
seconds  for  condition  (B).  The  agency 
specified  a  minimum  period  of  time, 
which  is  believed  sufficient  to  warn 
occupants  of  this  condition. 
Manufacturers  have  the  choice  of 
extending  the  time  for  a  warning  light  to 
more  than  60  seconds  to  indicate  that 
the  emergency  release  mechanism  is  in 
the  release  or  emergency  condition. 
Therefore,  no  change  in  the  language  of 
the  standard  is  required. 

Walk-in  Van  Vehicles 

The  agency  tentatively  proposed  to 
exclude  walk-in  step  vans  from  the 
safety  belt  comfort  and  convenience 
requirements  in  the  April  12, 1985  notice. 
By  the  term,  "walk-in  vans,"  NHTSA  is 


referring  to  city  delivery  type  vehicles 
used,  for  example,  to  dehver  parcels  or 
dry  cleaning  where  the  drivers  can  walk 
directly  into  the  vans  without  stooping. 
A  consumer  group  objected  to  the 
proposed  exemption  for  walk-in  step 
vans  on  the  basis  that  NHTSA  should 
promote  belt  use  in  these  vehicles  by 
making  them  easier  to  use.  The  agency 
is  not  persuaded  that  the  increase  in  belt 
usage  which  might  result  from  the 
redesign  of  walk-in  vans  to  meet  the 
comfort  and  convenience  requirements 
would  justify  the  cost  of  such  a 
modification.  Moreover,  these  vehicles 
do  not  normally  have  a  secondary  use, 
for  example,  as  a  family  vehicle,  as  do 
other  utility  vehicles  which  are  required 
to  meet  the  comfort  and  convenience 
requirements  for  safety  belts.  Due  to  the 
problems  with  cost  and  vehicle  redesign, 
the  agency  does  not  believe  that  it  is 
appropriate  to  apply  the  comfort  and 
convenience  requirements  to  these 
vehicles. 

Weights  and  Dimensions 

In  the  April  12, 1985  notice,  the  agency 
proposed  a  chart  of  weights  and 
dimensions  which  included  small 
dimension  changes  and  tolerances  for 
the  50th  percentile  adult  male.  One 
manufacturer  commented  that  the 
agency  has  supplied  no  rationale  for 
these  changes  and  that  such 
dimensional  revisions  to  the  Part  572 
dummy  should  he  the  subject  of  a 
separate  rulemaking  under  Part  572.  This 
commenter  also  objected  to  inclusion  of 
a  seated  hip  circumference  in  the  chart. 
The  agency  notes  that  the  chart  of 
weights  and  dimensions  of  vehicle 
occupants  was  included  in  Standard  No. 
208  as  a  guide  for  manufacturers.  The 
seated  hip  circumference  was  included 
in  this  chart  because  it  is  referred  to  in 
Standard  No.  208.  There  is  no 
requirement  in  Part  572  for  a  seated  hip 
circumference;  therefore,  this  dimension 
is  not  a  requirement  for  the  Part  572  test 
dummy.  The  agency  proposed  the  minor 
changes  to  the  chart  to  ensure  that  the 
dimensions  set  forth  in  the  chart  agreed 
with  the  dimensions  specified  on 
drawing  SA 150  M002  of  the  test  dummy, 
which  is  incorporated  by  reference  in 
Part  572.5.  The  agency  is  therefore, 
adopting  the  proposed  changes. 

Another  company  said  that  the 
dimensions  of  a  six-year-old  child  are 
contained  in  the  table  defining  the 
vehicle  occupants.  Although  it  highly 
recommends  safety  belt  use  for  a  child 
of  this  age,  this  commenter  stressed  that 
optimum  protection  for  a  person  of  these 
dimensions  can  only  be  obtained  by 
using  an  additional  special  booster 
cushion  equipped  with  a  safety  belt 
guide  system.  These  types  of  cushions 


are  readily  available  in  the  United 
States.  The  commenter  therefore 
requested  that  the  standard  be  amended 
to  permit  the  commenter  to  recommend 
the  use  of  such  a  cushion  in  order  to 
ensure  correct  positioning  of  the  belt 
around  a  sbc-year  old  child.  The  agency 
agrees  that,  in  some  instances,  booster 
seats  do  facilitate  the  use  of  adult 
restraints  by  this  size  occupant 
However,  the  agency  also  believes  that 
the  average  six  year-old  child  should  be 
suitably  accommodated  by  the  adult 
belt  system  in  such  a  way  that  the  child 
is  adequately  protected  from  injury  and 
fatality.  Therefore,  the  agency  declines 
to  make  this  change  to  the  standard. 

Automatic  Safety  Belt  Intetpretatioii 

In  1974  {39  FR  14594),  the  agency 
issued  an  interpretation  that  it  would 
not  consider  a  belt  system  which  had  to 
be  manually  moved  out  of  the  way  by 
the  occupant  to  be  an  "automatic" 
system  that  would  satisfy  the 
requirements  of  Standard  No.  20a  In  the 
April  12, 1985  notice,  the  agency  stated 
its  beUef  that  such  an  interpretation  may 
be  overly  stringent  and  requested  pubhc 
comment. 

Four  conunenters  argued  that  the  past 
interpretation  was  overly  stringent, 
because  it  would  have  allowed  no 
manual  movement  of  the  belt  to 
accommodate  ingress  into  the  vehicle. 
As  a  minimum,  these  conunenters 
stated,  such  an  interpretation  should 
acknowledge  that  a  safety  belt  design 
should  be  considered  "passive"  or 
"automatic"  if  an  occupant  wouJd 
normally  push  the  webbing  aside  upon 
entering  the  vehicle.  In  addition,  an 
automatic  belt  requiring  a  slight 
adjustment  for  comfort  should  be 
considered  an  automatic  restraint 
system.  The  commenters  urged  that  any 
belt  design,  which  would  perform  its 
protective  restraining  function  after  a 
normal  process  of  ingress,  without 
separate  deUberate  action  by  the  vehicle 
occupant  to  deploy  the  restraint 
systems,  should  be  allowed.  Finally,  the 
commenters  said  that  to  provide  an 
automatic  lap  and  shoulder  belt  design 
which  would  comply  with  the  original 
interpretation  could  increase  the 
tendency  for  the  occupant  to  submarine 
under  the  belt.  The  reason  is  that  the  lap 
belt  portion,  which  would  enable  an 
occupant  to  enter  or  exit  the  vehicle 
without  manually  moving  the  belt,  could 
be  raised  too  high.  To  solve  this 
problem,  a  very  expensive  motorized 
system  would  be  required  to  move  the 
belts  out  of  the  occupant's  ingress/ 
egress  area. 

The  agency  believes  these  comments 
have  merit  and  has  revised  its 
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interpretatioB.  Tlie  concept  (rf  an 
occupant  |>rotectk)o  sjratem  which 
require*  "no  actioo  bfy  vehicle 
occupants,"  as  that  tenn  is  used  in 
Standard  Na  206,  is  intended  to 
designate  a  system  which  will  peifoiiu 
its  protective  restraining  function  after  a 
normal  process  of  ingress  or  egress 
without  separate  deliberate  actions  by 
the  vehicle  occupant  to  deploy  the 
restraint  system.  Thus,  the  agency 
considers  an  occupant  protective  system 
to  be  automatic  if  an  occupant  has  to 
take  no  action  to  deploy  the  lystem  but 
would  normally  shghtly  push  the  safety 
belt  webbing  aside  when  entering  or 
exiting  the  vehicle  or  would  norsoally 
make  a  slight  adjustment  in  the  webbing 
for  comfort.  The  agency  believes  that 
the  marketplace  will  help  curb  use  of 
automatic  belt  systems  which  are 
complicated,  or  require  excessive 
adjustments  before  ingress  or  egress, 
since  prospective  purchasers  would 
reject  vehicles  with  such  systems.  The 
agency  believes  that  adoption  oi  the 
comfort  and  convenience  requirements 
will  help  ensure  that  manufacturers 
provide  automatic  belt  systems  which 
will  promote  belt  usage. 

Regulatory  Impact 

NHTSA  has  considered  the  economic 
and  other  impacts  of  this  final  rule  and 
determined  diat  the  rule  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  12291.  The  agency  has  further 
determined  that  the  final  rule  is  not 
significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 

A  final  regulatory  evaluation  has  been 
prepared,  widdi  updates  the  evaluation 
of  the  January  8, 1981  final  rule,  and 
takes  into  account  the  amendments  in 
this  final  rule.  The  current  evaluation 
also  discusses  and  estimates  the  costs 
and  benefits  of  these  amendments.  Since 
many  vehicles  cunently  comply  with 
most  of  these  requirements,  the 
incremental  costs  are  not  anticipated  to 
be  significant.  Copies  of  the  evaluation 
can  be  obtained  by  writing  to  NHTSA's 
Docket  Section  at  the  address  given  at 
the  beginning  of  this  notice. 

The  agency  has  also  analyzed  this 
final  rule  for  purposes  of  the  National 
Environmental  FHobcy  Act  and  has 
determined  that  it  will  not  have  a 
significant  effect  on  the  human 
environment.  Furthermore,  the  agency 
has  reviewed  the  effects  of  this  final  rule 
on  small  entities  und«'  the  Regulatory 
Flexibility  Act  Based  on  this  evaluation, 
I  certify  that  this  rule  wiO  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  role  will  not  si^nficaQtiy  afiect  the 
manufacturiqg  process  of  aiqr  safety  belt 


mam&cturen  who  are  small  entities  or 
the  retail  price  of  vehicles  purchased  by 
any  small  organizations  or  governmental 
units.  In  acconiance  with  this 
evaluatioa.  no  regulatory  flexibility 
analysis  has  been  prqwjed. 

Paperwork  Reductioa  Act 

The  required  instmctions  in  the 
vehicle  owner's  manual  concerning  the 
proper  use  of  any  tension-relieving 
devices  incorporated  in  an  automatic 
belt  system  in  this  rule  are  considered  to 
be  information  collection  requirements, 
as  that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  Part  132a  Accon&igly,  these 
requirements  have  been  submitted  to 
and  approved  by  the  OMB,  pursuant  to 
the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
These  requirements  have  been  approved 
through  December  31, 1986  (OMB 
approval  number  2127-0541). 

list  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vriiicles. 

PART  571-{  AMENDED) 

In  consideration  of  the  foregoing,  49 
CFR  571.208,  would  be  amended  as 
follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Audioiitr- 15  U.S.C  1382, 1401. 1403. 1407; 
delegation  of  autliority  at  49  CFR  l.SO. 

S  571.208    [Anranded] 

2.  S7.14.3  is  revised  to  read: 
S7.1.1.3(a)  Exc^  as  provided  in 

S7.1.1.3(b).  a  Type  1  lap  belt  or  the  lap 
belt  portion  of  any  Type  2  belt  installed 
at  any  fiont  outboard  designated  seating 
position  for  compliance  vvitfa  this 
standard  in  a  vehicle  (other  than  walk- 
in  van-type  vehicles)  manufactured  on 
or  after  Sieptember  1, 1966,  shall  meet 
the  requirements  of  S7.1  by  means  of  an 
emergency-locking  retractor  that 
conforms  to  Standard  No.  209 
(S  571.209). 

(b)  The  requirements  ai  S7.1.1.3(a)  do 
not  apply  to  the  lap  belt  portion  of  any 
Type  2  belt  installed  in  a  passenger  car 
manufactured  before  September  1, 1989, 
or  the  walk-in  van-type  vehicles. 

3.  S7.4  is  revised  to  read: 
S7  A  Seat  belt  comfort  and 

convenience,  (a)  Automatic  seat  belts 
installed  in  any  vehicle,  other  than 
walk-in  van-type  vehicles,  with  a 
GVWR  of  laOOO  pounds  or  less, 
manufactured  on  or  after  September  1, 
1986,  shall  meet  the  requirements  of 
S7.4.1,  S7.4.Z  and  S7.4.3. 

(b)  Except  as  provided  in  S7.4{c), 
manual  seat  behs,  other  dian  mairaal 


Type  2  belt  tysteau  installed  in  the  front 
outboard  seating  position  in  passenger 
cars.  Installed  for  compliance  with  this 
standard  in  any  vehicle  which  has  a 
GVWR  of  10,000  pounds  or  less,  and  is 
manufactured  on  or  after  September  1, 
1986,  shaD  meet  the  requirements  of 
S7.4.3,  S7.4.4,  S7.4.5,  and  87.4.6.  Manual 
Type  2  seat  brits  in  the  front  outboard 
seating  positions  of  passenger  cars 
manufactured  on  or  after  September  1, 
1989,  shall  meet  the  requirements  of 
S7.1.1.3(a),  S7.4.3,  S7.4.4,  S7.4.5,  and 
S7.4.e,  if  Uie  automatic  restraint 
requirements  are  rescinded  pursuant  to 
S4.1.5. 

(c)  The  requirements  of  S7.4(b)  do  not 
apply  to  manual  belts  installed  in  walk- 
in  van-type  vehicles. 

4.  S7.4.1  is  revised  to  read: 
S7A1  ConveaJence  hooks.  Any 

manual  convenience  hook  or  other 
device  that  is  provided  to  stow  seat  belt 
webbing  to  facilitate  entering  or  exiting 
the  vehicle  shall  automatically  release 
the  webbing  when  the  automatic  belt 
system  is  otherwise  operational  and 
shall  remain  in  the  released  mode  for  as 
long  as  (a)  exists  simultaneously  with 
(b],  or,  at  the  manufacturer's  option,  for 
as  long  as  (a)  exists  simultaneously  with 
(c)- 

(a)  The  vehicle  ignition  switch  is 
moved  to  the  "on"  or  "start"  position: 

(b)  The  vehicle's  drive  train  is 
engaged; 

(c)  The  vehicle's  parking  brake  is  in 
the  released  mode  (nonengaged). 

5.  S7.4.2  is  revised  to  read: 
S7.4.2  Webbing  tension-relieving 

device.  Each  automatic  seat  belt 
assembly  that  includes  either  manual  (Mr 
automatic  devices  that  permit  the 
introduction  of  slack  in  the  webbing  of 
the  shoulder  belt  (e.g.,  "comfort  clips"  or 
"window-shade"  devices)  shall  comply 
with  the  occupant  crash  protection 
requirements  of  S5  of  this  standard  with 
the  belt  webbing  adjusted  to  introdiice 
the  maximum  amount  of  slack  that  is 
recommended  by  the  vehicle 
manufacturer  in  die  vehicle  owner's 
manual  to  be  introduced  into  the 
shoulder  belt  unxier  normal  use 
conditions.  The  vehicle  owner's  manual 
shall  explain  how  the  device  works  and 
shall  specify  the  maxinmm  amoimt  of 
slack  (in  inches)  which  is  recommended 
by  the  vehicle  manufacturer  in  the 
owner's  manual  to  be  introduced  into 
the  shoulder  belt  under  normal  use 
conditions.  These  instructions  shall  also 
warn  that  introducing  slack  beyond  the 
specified  amount  could  significantly 
reduce  the  effectiveness  of  the  belt  in  a 
crash.  Any  belt  slack  that  can  be 
introduced  into  the  bell  ssrstem  by 
means  of  any  tension-relieving  device  or 


Faderal  R>gh(ter  /  Vol.  50.  No.  215  /  Wednesday.  NoTember  6.  1965  /  Rules  and  Hftgolations 


design  shall  be  cancelled  each  time  the 
safety  belt  is  unbuckled  or  the  ad|acent 
vehide  door  is  opened  except  for  belt 
systems  in  open-body  vehides  with  no 
doors. 

6.  S7.4.3  is  revised  to  read  as  follows: 

57.4.3  Beh  Contact  Force.  Except  for 
seat  belt  assemblies  which  incorporate  a 
webbing  tension-relieving  device  that 
complies  with  S7.4.2,  the  upper  torso 
webbing  of  any  seat  belt  assembly, 
when  tested  in  accordance  with  SlO.6, 
shall  not  exert  more  than  0.7  pounds  of 
contact  force  when  measured  normal  to 
and  one  inch  from  the  chest  of  an 
anthropomorphic  test  dummy, 
positioned  in  accordance  with  SlO  in  the 
seating  position  for  which  that  assembly 
is  provided,  at  the  point  where  the 
centerline  of  the  torso  belt  crosses  the 
midsagittal  line  on  the  dummy's  chest. 

7.  The  first  sentence  of  S7.4.4  is 
revised  to  read  as  fellows: 

57.4.4  Latchplate  Access.  Any  seat 
belt  assembly  latchplate  which  is 
located  outboard  of  a  &ont  outboard 
seating  position  in  accordance  with 
S4.1.2;  shall  also  be  located  within  the 
outboard  reach  envelope  of  either  the 
outboard  arm  or  the  inboard  arm 
described  in  SlO.5  and  Figure  3  of  this 
standard,  when  the  latchplate  is  in  its 
normal  stowed  position.  There  shall  be 
sufficient  clearance  between  the  vehicle 
seat  and  the  side  of  the  v^icle  interior 
to  allow  the  test  block  defined  in  Figure 
4  unhindered  transit  to  the  latchplate  or 
buckle. 

8.  S7.4.5  it  revised  to  read  as  follows: 

57.4.5  Retraction.  When  tested  under 
the  cooditions  of  S8.1.2  and  S&1.3,  with 
the  anthropomorphic  test  dummies 
whose  arms  have  been  removed  and 
which  are  positioned  in  accordance  with 
SlO  and  restrained  by  the  belt  systems 
for  those  positions,  the  torso  and  lap 
belt  webbing  of  any  of  those  seat  belt 
systems  shall  automatically  retract 
when  the  adjacent  vehicle  door  is  in  the 
open  position,  or  when  the  seat  belt 
latchplate  is  released,  to  a  stowed 
position.  That  position  shall  prevent  any 
part  of  the  webbing  or  hardware  from 


being  pinched  when  the  adjacent  vehicle 
door  is  closed  A  belt  system  with  a 
tension-relieving  device  in  an  open- 
bodied  vehicle  with  no  doors  shall  fully 
retract  when  the  tension-relief  device  is 
manually  deactivated.  For  the  purpose 
of  the  retraction  requirement,  outboard 
armrests  may  be  placed  in  their  stowed 
positions  if  they  are  on  vehicle  seats 
which  must  have  the  armrests  in  the- 
stowed  position  to  allow  an  occupant  to 
exit  the  vehicle. 

9.  S7.4.6.1  is  revised  to  read  as 
follows: 

S7.4.6.1(a)  Any  manual  seat  belt 
assembly  whose  webbing  is  designed  to 
pass  through  the  seat  cushion  or 
between  the  seat  cushion  and  seat  back 
shall  be  designed  to  maintain  one  of  the 
following  three  seat  belt  and  parts  (the 
seat  belt  latchplate,  the  buckle,  or  the 
seat  belt  webbing)  on  top  of  or  above 
the  seat  cushion  under  normal 
conditions  (i.e.,  conditions  other  than 
when  belt  hardware  is  intentionally 
pushed  behind  the  seat  by  a  vehicle 
occupant).  In  addtion,  the  remaining  two 
seat  belt  parts  must  be  accessible  imder 
normal  conditions. 

(b)  The  requirements  of  S7.4.6.1(a]  do 
not  apply  to:  (1)  seats  whose  seat 
cushions  are  movable  so  that  the  seat 
back  serves  a  function  other  than 
seating,  (2)  seats  which  are  removable, 
or  (3)  seats  which  are  movable  so  that 
the  space  formerly  occupied  by  the  seat 
can  be  used  for  a  secondary  function. 

10.  S4.5.3.3(b]  is  revised  to  read  as 
follows:  , 

S4.5.3.3(b)  In  place  of  a  warning 
system  that  conforms  to  S7.3  of  this 
standard,  be  equipped  with  the 
following  warning  system:  At  the  left 
front  designated  seating  position 
(driver's  position),  a  warning  system 
that  activates  a  continuous  or 
intermittent  audible  signal  for  a  period 
of  not  less  than  4  seconds  and  not  more 
than  a  seconds  and  that  activates  a 
continuous  or  flashing  warning  light 
visible  to  the  driver  for  not  less  than  60 
seconds  [beginning  when  the  vehicle 


ignition  switch  is  moved  to  the  "on'  or 
the  "start"  position)  when  condition  (A) 
exists  simultaneously  with  condition  (B),' 
and  that  activates  a  continuous  or 
flashing  warning  light,  visible  to  the 
driver,  displaying  the  identifying  symbol 
for  the  set  belt  telltale  show  in  Table  2 
of  Standard  No.  101  (49  CFR  571.101).  or. 
at  the  option  of  the  manufactiu-er  if 
permitted  by  Standard  No.  101. 
displaying  the  words  "Fasten  Seat 
Belts"  or  "Fasten  Belts,"  for  as  long  as 
condition  (A)  exists  simultaneously  with 
condition  (C). 

(A)  The  vehicle's  ignition  switch  is 
moved  to  tbe  "on"  position  or  to  the 
"start"  position. 

(B)  TiiB  driver's  automatic  belt  is  not 
in  use.  as  determined  by  the  belt  latch 
mechanism  not  being  fastened  or.  if  the 
the  automatic  brft  is  non-detachable,  by 
the  emergency  relases  mechanism  being 
in  the  released  position.  In  the  case  of 
motorized  automatic  belts,  the 
determination  of  use  shall  be  made  once 
the  belt  webbing  is  in  its  locked 
protective  mode  at  the  anchorage  point. 

(C)  The  belt  webbing  of  a  motorized 
automatic  belt  system  is  not  in  its 
locked,  protective  mode  at  the 
anchorage  point. 

11.  The  Hrst  sentence  of  SlO.5  is 
amended  to  delete  "S7.4.7"  and  to  insert 
in  its  place  "S7.4.4." 

12.  SlO.6  is  amended  to  read  as 
follows: 

S10.&  To  determine  compliance  with 
S7.4.3  of  this  standard,  position  the 
anthropomorphic  test  dummy  in  the 
vehicle  in  accordance  with  S8.1.11,  and 
under  the  conditions  of  S&1.2.  Sai.3, 
and  S&1.9.  Close  the  vehicle's  adjacent 
door,  pull  12  inches  of  belt  webbing  from 
the  retractor  and  then  release  it. 
allowing  the  belt  webbing  to  return  to 
the  dummy's  chest.  Pull  the  belt 
webbing  three  inches  from  the  dummy's 
chest  and  release  until  the  webbing  is 
within  one  inch  of  the  dummy's  crest 
and  measure  belt  pressure. 

13.  Figure  4  of  this  standard  is 
modified  as  follows: 
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CiMraoM  Tttt  Block 


(Note  ooman  are  rounded  off 
to  reduce  snaggirtg.) 


Typical  arm  rest 


Figure  4-USE  OF  CLEARANCE  TEST  BLOCK  TO  DETERMINE  HAND/ ARM  ACCESS 


14.  The  weights  and  dimensions  of  the 
vehicle  occupants  referred  to  in  this 


standard  and  specified  in  S7.1.13  are 
modified  to  read  as  follows: 


60t>t-pmenti]c 
«-year-oM  child 


6th-pcre(ntilc 
•dukfcimle 


60Ch-pcrecntile 
■duk  male 


SSth-pcreentOc 
•diitt  mtl* 


W«^t 

EractnttiiiclMiEht 

Hipbr<*dth(atting) 

Hip  oraunfcnnee  (ottinc) . 


W  MBt  cucuinfcrcAct  (aittinc). 
Chat  depth. 


47 J  pounds. 
Z6.4indict_ 
Miiicbc*_ 
2S.9inciM*_ 
M4uic>ie«_ 


102paiindi. 
M.»iildMe. 
lUinefaM. 

96.4  MCMS  _ 

tS.<iiMhw. 


CbeM  arcumfcnaee 
(uppw) 


S0.6 
29J 
26.6 


164pouildi. 

a&Tiadiw. 
14.7indMi. 
42ine)Mi 

BSlDdMI 

♦efl   ■ 

SiSlBdtw 

*20 

ST^iiKfaai. 

*• 

216 


I6JSiiicbM 
4T.2ii>dMi 
42.6iiKlMi 
l0.5iiK:hM 


15.  The  Note  following  paragraph 
Sll.8  is  revised  to  read  as  follows: 

Note: — ^The  concept  of  an  occupant 
protection  system  which  requires  "no  action 
by  vehicle  occupants,"  as  that  term  is  used  in 
Standard  No.  208,  ia  intended  to  designate  a 
system  which  will  perfonn  its  protective 
restraining  fonction  after  a  normal  process  of 
ingress  or  egress  without  separate  deliberate 


actions  by  the  vehicle  occupant  to  deploy  the 
restraint  system.  Thus,  the  agency  considers 
an  occupant  protection  system  to  be 
automatic  if  an  occupant  has  to  take  no 
action  to  deploy  the  system  but  would 
normally  slightly  push  the  seat  belt  webbing 
aside  when  entering  or  exiting  the  vehicle  or 
would  normally  maice  a  slight  adjustment  in 
the  webbing  for  comfort 


Issued  on:  November  1, 1985. 
Diane  K.  Stead, 
Administrator. 
[FR  Doc.  8&-28420  Filed  11-1-65;  11:51  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1144 

[Ex  Pwt*  No.  445  (Sul>-No.  1)) 

Intramodal  Rail  Competition 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rule. 

summary:  The  Commission  adopts,  with 
modifications,  the  proposals  by  the 
Association  of  American  Railroads,  the 
National  Industrial  Transportation 
League,  and  the  Chemical 
Manufacturers  Association  for  rules  to 
govern  the  handling  of  the  follovdng 
competitive  access  issues:  Cancellation 
of  through  routes  and  joint  rates,  and 
prescription  of  through  routes,  through 
rates,  and  reciprocal  switching.  The 
rules  are  set  forth  in  the  appendix. 
DATES:  The  rules  are  effective  on 
December  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  EL  Gitomer,  (202)  275-7245. 
SUPPI.EMENTARY  INFORMATION: 
Additional  information  is  contained  In 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

List  of  Subjects  in  49  CFR  Part  1144 

Intramodal  competition.  Competitive 
access,  Railroads. 

Decided  October  29, 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett, 
Andre,  Simmons,  Lamboley  and  Strenio. 
Commissioners  Lamboley  and  Strenio 
commented  with  a  separate  expressions. 
James  H.  Bayne, 
Secretory- 
Appendix 

Chapter  X  of  title  49  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Part  1144  to  read  as  follows: 

PART  1144— INTRAMODAL  RAIL 
COMPETITION 

1144.1    Notification,  explanation,  and 
justification. 
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1144.2.  Negotiation. 

1144.3.  Suspension. 

1144.4    faiTettigation  of  proposed 

cancellations. 
1144Ji    Prescription. 
1144.6    General. 

Andiarity:  40  U.S.C  10321, 10703. 10705. 
10707  and  11109;  and  5  U.S.C  553. 

§  1 144.1    Notlflcatton,  explanation,  and 
luatlWcathm. 

(a)  Notification.  A  rail  carrier 
proposing  to  cancel  a  through  route  and/ 
or  a  joint  rate  shall  comply  with  the 
requirements  of  49  U.S.C.  107e2(c)(3} 
and  lOTOSaff),  as  appropriate,  and  49 
CFR  Part  1312.  and  shall  give  notice  of 
its  intent  to  make  such  a  cancellation  45 
days  prior  to  the  effective  date  of  the 
cancellation.  For  cancellations  under  49 
U.S.C.  10765(e).  the  45-day  period  must 
consist  of  at  least  a  25-day  notice  of 
intent  to  file  followed  by  a  20-day  tariff 
filing  in  compliance  with  49  U.S.C. 
10762(c)(3). 

(b)  Explanation  and  justification.— {!) 
Request  After  a  rail  carrier  has  given 
notice  of  a  proposed  cancellation,  any 
affected  party  may  ask  the  canceling  rail 
carrier  to:  (i)  Explain  how  the  proposed 
cancellation  will  affect  the  party,  and 
(ii)  justify  the  application  of  the 
cancellation  to  a  route  or  rate  actively 
used  by  at  participated  in  by  the  party. 

(2)  Reply.  The  rail  carrier  proposing 
the  cancellation  must  give  the  party  the 
requested  explanation  and  justification, 
including  pertinent  mileage  and  cost 
data,  within  10  days  of  the  date  the 
request  is  made. 

(3)  Time.  By  mutual  agreement,  the 
rail  carrier  proposing  the  cancellation 
and  the  affected  party  may  alter  the 
time  fraooet  of  (2)  above.  The  49  CFR 
Part  1312  time  periods  for  protest  and 
replies  apply. 

(4)  ConteaL  The  content  of  the  request 
and  reply  (odier  than  pertinent  mileage 
and  cost  data)  will  be  left  to  the  parties, 
thou^  an  infonnation  pertinent  to  the 
individual  case  should  be  included  The 
failure  to  provide  information  necessary 
to  analyze  the  action  under  the  criteria 
established  in  {  114U  may  be  treated 
as  an  admission  against  interest. 

§1144.2.    Negotiation. 

(a)  Timing.  At  least  5  days  prior  to 
challenging  a  cancellation  of  a  through 
route  or  joint  rate,  or  seeking  the 
prescription  of  a  through  route,  joint 
rate,  or  reciprocal  switching,  the  party 
intending  to  initiate  such  action  must 
first  seek  to  engage  in  negotiations  to 
resolve  its  dispute  with  the  prospective 
defendants. 

(b)  Participation.  Participation  or 
failure  to  participate  in  negotiations 
does  not  waive  a  party's  right  to  file  a 


timely  request  for  suspension  and/or 
investigatioB  or  prescription. 

(c)  Arbitration,  The  parties  may  use 
arbitration  as  part  of  the  negotiation 
process,  or  in  lieu  of  litigation  before  the 
Commission. 

§1144.3    Suspensioa 

(a)  General  Under  these  rules  the 
Commission  will  suspend  and 
investigate,  investigate,  or  not  suspend 
and  investigate  a  proposed  cancellation 
of  a  through  route  and/or  joint  rate.  A 
persuasive  presentation  under  all  of  the 
criteria  below  is  sufficient  for  the 
Commission  to  determine  that  the 
requiremenU  of  49  U.S.C.  10707(c)(1) 
have  been  met  warranting  suspension 
and  investigation  of  the  proposed 
cancellation.  Failure  to  convince  the 
Commission  on  any  one  of  the  criteria 
may  result  in  either  only  an 
investigation  (no  suspension)  or  a 
determination  not  to  inrestigate.  This 
will  be  decided  on  a  case-by  case  basis. 

.  (b)  Statutory  factors.  A  decision  under 
(a)  will  be  made  based  on  the  broad 
factors  in  49  U.S.C  10707(c)(1).  The 
criteria  considered  in  analyzing  the 
factors  in  40  U.S.C.  10707(c)(1)  (A  and  B) 
are  in  (c)  below.  The  requirements  to 
keep  account  under  49  U.S.C 
10707(c)(1)(C)  cannot  be  appUed  to 
cancellation  cases,  and  will  not  be 
considered. 

(c)  Criteria.  The  Commission  will 
suspend  and  investigate  if  a  protestant 
shows: 

(1)  The  cancellations  of  a  through 
route  and/or  joint  rate  would  eliminate 
effective  railroad  competition  for  the 
affected  traffic  between  the  origin  and 
destination.  Among  other  evidence,  the 
Commission  will  consider  two 
rebuttable  presumptions  to  show  the 
elimination  of  effective  railroad 
competition:  (i)  That  the  mileage 
between  the  origin  and  destination  over 
the  route  to  be  canceled  is  not  more 
than  that  of  any  feasible  alternative  rail 
route;  and  (ii)  tfiat  the  cost  of  operating 
via  the  route  to  be  canceled  is  not  more 
than  tbflt  of  any  feasible  altenn#ve  rail 
rouMl^8nd 

(2)  Either  (i)  a  protesting  shipper  has 
used  or  would  use  the  throu^  route 
and/or  joint  rate  proposed  to  be 
canceled  to  meet  a  significant  portion  of 
its  current  or  future  railroad 
transportation  needs  between  the  origin 
and  destination;  or  (ii)  a  protesting 
carrier  has  tised  or  would  use  the 
affected  throng  route  and/or  joint  rate 
for  a  significant  amount  of  traffic. 

§1144.4    Investigation  Of  propoeed 
canceilaMoiM. 

(a)  General  The  Commission  shall 
determine  that  a  proposed  cancellation 


of  a  through  route  and/ or  joint  rate  is 
contrary  to  the  public  interest  under  49 
U.S.C  10706  if  it  finds  that  the 
cancellation,  or  a  rate  that  would  remain 
in  place  after  the  cancellation,  is 
contrary  to  the  competition  policies  of 
49  U.S.C.  10101a  or  is  otherwise 
anticompetitive. 

(b)  Factors.  In  making  its 
determination,  the  Commission  wiD  take 
into  account  all  relevant  factors, 
including: 

(1)  The  revenues  of  the  involved 
railroads  on  the  affected  traffic  via  the 
rail  routes  in  question. 

(2)  The  efficiency  of  the  rail  routes  in 
question,  including  the  costs  of 
operating  via  those  routes. 

(3)  The  rates  charged  or  sought  to  be 
charged  by  the  canceling  railroad  or 
railroads. 

(4)  The  revenues,  following  the 
cancellation,  of  the  involved  railroads 
for  the  traffic  in  question  via  the 
affected  through  route:  the  costs  of  the 
involved  railroads  for  that  traffic  via 
that  route;  the  ratios  of  those  revenues 
to  those  costs;  and  all  circumstances 
relevant  to  any  difference  in  those 
.ratios;  provided  that  the  mere  loss  of 
revenue  to  an  affected  carrier  wHl  not 
be  a  basis  for  finding  that  a  cancellation 
is  antic-competitive. 

(c)  Other  considerations.  (1)  The 
Commission  will  not  consider  product 
competition. 

(2)  If  a  railroad  wishes  to  rely  in  any 
way  on  geographic  competition,  it  will 
have  the  burden  of  proving  the  existence 
of  effective  geographic  competition  by 
clear  and  convincing  evidence. 

(3)  Where  a  cancellation  has  been 
determined  to  be  contrary  to  the 
competitive  standards  of  this  section, 
the  overall  revenue  inadequacy  of  the 
canceling  carrier  will  not  excuse  such  a 
cancellation. 

(4)  Any  investigations  of  proposed 
cancellations  under  the  terms  of  diis 
para^aph  will  be  conducted  and 
concluded  by  the  Commisson  on  an 
expedited  basis. 

§1144.5    Prescription. 

(a)  General.  A  through  route  or  a 
through  rate  shall  be  pttscribed  under 
49  U.S.C.  10705,  or  a  switching 
arrangement  shall  be  established  under 
49  U.S.C.  11103,  if  the  Commissiaa 
determines: 

(1)  That  the  prescription  or 
establishment  (i)  is  necessary  to  remedy 
or  prevent  an  act  that  is  contrary  to  the 
competition  policies  of  49  U.S.C  10101a 
or  is  otherwise  anticompetitive,  and  (ii) 
otherwise  satisfies  the  criteria  of  49 
U.S.C  lOC'OS  and  U103,  as  appropriate. 
In  making  its  determination,  the 
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Commission  shall  take  into  account  all 
relevant  factors,  including: 

(A)  The  revenues  of  the  involved 
railroads  on  the  affected  traffic  via  the 
rail  routes  in  question. 

(B)  The  efficiency  of  the  rail  routes  in 
question,  incuding  the  costs  of  operating 
via  those  routes. 

(C)  The  rates  or  compensation 
charged  or  sought  to  be  charged  by  the 
railroad  or  railroads  from  which 
prescription  or  establishment  is  sought. 

(D)  The  revenues,  following  the 
prescription,  of  the  involved  railroads 
for  the  traffic  in  question  via  the 
affected  route;  the  costs  of  the  involved 
railroads  for  that  traffic  via  that  route; 
the  ratios  of  those  revenues  to  those 
costs;  and  all  circumstances  relevant  to 
any  difference  in  those  ratios;  provided 
that  the  mere  loss  of  revenue  to  an 
affected  carrier  shall  not  be  a  basis  for 
finding  that  a  prescription  or 
establishment  is  necessary  to  remedy  or 
prevent  an  act  contrary  to  the 
competitive  standards  of  this  section; 
and 

(2)  That  either 

(i)  the  complaining  shipper  has  used 
or  would  use  the  through  route,  through 
rate,  or  reciprocal  switching  to  meet  a 
significant  portion  of  its  current  or  future 
railroad  transportation  needs  between 
the  origin  and  destination;  or 

(ii)  the  complaining  carrier  has  used 
or  would  use  the  affected  through  route, 
through  rate,  or  reciprocal  switdiing  for 
a  significant  amount  of  traffic 

(b)  Other  considerations.  (1)  The 
Commission  will  not  consider  product 
competition. 

(2)  ff  a  railroad  wishes  to  rely  in  any 
way  on  geographic  competition,  it  will 
have  the  burden  of  proving  the  existence 
of  effective  geographic  competition  by 
clear  and  convincing  evidence. 

(3)  When  prescription  of  a  through 
route,  a  through  rate,  or  reciprocal 
switching  is  necessary  to  remedy  or 
prevent  an  act  contrary  to  the 
competitive  standards  of  this  section, 
the  overall  revenue  inadequacy  of  the 
defendant  railroad(s)  will  not  be  a  basis 
for  denying  the  prescription. 

(4)  Any  proceeding  under  the  terms  of 
this  section  wiU  be  conducted  and 
concluded  by  the  Commission  on  an 
expedited  basis. 

91144.6    GaiMraL 

(a)  These  rules  will  govern  the 
Commission's  adjudication  of  individual 
cases  pending  on  or  after  the  effective 
date  of  these  rules  (October  31, 1985). 

(b)  These  rules  supersede  the  rules  at 
49  CFR  Part  1132  to  the  extent  they  are 
inconsistent 


(c)  Discovery  under  these  rules  is 
governed  by  the  Commission's  general 
rules  of  discovery  at  49  CFR  Part  1114. 

(d)  Any  Commission  determinations 
or  findings  under  this  Part  with  respect 
to  compliance  or  non-compliance  «vith 
the  standards  of  SS  1144.4  and  1144.5 
shall  not  be  given  any  res  judicata  or 
collateral  estoppel  effect  in  any 
litigation  involving  the  same  facts  or 
controversy  arising  under  the  antitrust 
laws  of  the  United  States. 

(FR  Doc  85-26421  Filed  ll-fi-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart204 
[Docket  Na  50957-6174] 

0MB  Control  Numbers  for  NOAA 
Information  Collection  Requirements 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Final  rule:  notice  of  OMB 
control  numbera. 

summary:  NOAA  is  codifying  the 
control  niunbers  that  have  been  issued 
by  the  Office  of  Management  and 
Budget  (OMB)  for  information  collection 
requirements  in  Administration  rules 
that  are  approved  under  the  Paperwork 
Reduction  Act.  Control  numbers  will  no 
longer  appear  as  part  of  the  section  or 
part  containing  the  information 
collection  requirement,  but  will  be 
centrally  located  in  a  table  in  new  Part 
204  of  50  CFR  Chapter  11,  Subchapter  A. 
EFFECTIVE  DATE:  November  8, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Jackson,  Fees,  Permits,  and 
Regulations  Division,  National  Marine 
Fisheries  Service,  3300  Whitehaven 
Street.  NW.,  Washington.  DC  20235.  202- 
634-7432. 

SUPPLCMENTARY  INFORMATION:  On, 

March  31, 1983.  OMB  published  fiiiet 
regulations  under  the  Paperwork 
Reduction  Act  of  1980  (48  FR  13689). 
Section  1320.12, 1320.13,  and  1320.14  of 
those  regulations  require  that  agencies 
display  control  niunbers  assigned  by 
OMB  to  certain  of  the  agencys' 
regulations  that  solicit  or  obtain 
information  from  ten  or  more  members 
of  the  public.  This  rule  sets  forth  these 
control  numbers  in  tabular  form. 

Classification 

The  NOAA  Administrator  has 
determined  that  this  regulation  is  not  a 
"major  rule"  requiring  a  regulatory 


impact  analysis  under  Executive  Order 
12291. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

Because  this  regulation  relates  merely 
to  an  agency  procedure  for  carrying  out 
the  requirement  that  OMB  control 
numbers  be  displayed,  the  notice  and 
public  comment  requirements  of  5  U.S.C. 
553  do  not  apply.  Accordingly,  this 
regulation  is  not  subject  to  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  50  CFR  Part  2M 

OMB  control  numbers.  Paperwork 
Reduction  Act  Reporting  and 
recordkeeping  requirements. 

Dated:  October  31. 1985. 
CaniMO  J.  Blondiii, 

Deputy  Aasistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Chapter  n  is  amended 
by  adding  a  new  Part  204  in  Subchapter 
A  as  follows: 

1.  The  authority  citation  for  Part  204  is 
added  to  read  as  follows: 

Autliority:  Paperwork  Reduction  Act  of 
198a  44  U.aa  3501-3520  (1982). 

2.  In  Subchapter  A — General 
Provisions — a  new  Peul  204  is  added  to 
read  as  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

S  204.1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(a)  Purpose.  This  part  collects  and 
displays  control  numbers  assigned  to 
information  collection  requirements  of 
the  National  Marine  Fisheries  Service 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  (PRA)  of  1980. 
This  part  fulfills  the  requirements  of         i 
section  3507(f)  of  die  PRA,  which 
requires  that  agencies  display  a  current  ' 
control  number  assigned  by  the  Director 
of  OMB  for  each  agency  information 
collection  requirement. 

(b)  Display. 


so  CFR  part  or  aaclton  wtwre  the 
Momistion  ooiecton  requirement  is 


1216.12 

§215.13 

I216J4  (b)  (c».. 

1216.24  (d) 

1216.24  M 

(2iej1 

(216^3- 


1222.11-2- 

(222.11-8- 
{222.12-7- 
(222.23— 


Curnnt  OMB  cental 

nunb«r  (a*  numbers 
begin  wHh  oe4»-) 


-0064  and -OOes. 
-0064  and -0086. 
-0063. 
-0065. 

-0040. 

-0064  and -0066. 

-O084  «id -0066. 

-0078. 
-007& 
-0078. 
-0064  MX) -0066. 


JO  CFR  pwl  or  Modon  ••««  ttM 
tocalMi 

Cunanl  0MB  oonM 
nuinbar  (il  numbart 
twgin  wMi  064S-) 

f3S04 

-0133. 

f29D  14 

-0133 

MM?     ... 

-0102  (pwidng). 
-0012  (fwndlng). 
-O090, 
-0041 

»aSB4 

iaSB.4 

p«11 

t9f»A 

-0006 

V^f»99 

-O0O4 

famxi 

-O004 

{a«aa  

-0080 

i25».36    .. 

-0041 

|3K^1  (1). 

-0007 

laRKx  (41) 

-0161 

VW" 

-0031 

f^KKM 

-0007 

{aR(i99    

-0013. 

|a*s 

-0062. 

[PR  Doc.  85-28547  Filed  11-5-85;  8:45  am] 
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50  CFR  Part  650 
[Docket  Na  50635-5169] 

Atlantic  Sea  Scallop  Fishery 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule  and  request  for  public 
comment. 

summary:  NOAA  issues  this  final  rule 
implementing  Amendment  1 
(amendment)  to  the  Fisheries 
Management  Plan  for  Atlantic  Sea 
Scallops  (FMP).  These  regulations 
implement  the  amendment  by 
establishing  a  four-ounce  standard  for 
sea  scallops  which  requires  that  the 
combined  weight  of  the  ten  smallest 
scallops  in  one-pint  samples  averaged 
fair  all  samples  taken  from  a  trip  or  lot 
equal  at  least  four  ounces.  In  addition, 
the  regulations  eliminate  the  temporary 
adjustment  of  the  meat  count/shell 
height  standard  and  extends 
enforcement  to  all  levels  of  processing 
while  scallops  are  in  their  landed  form, 
before  they  are  sorted  or  graded  for  the 
retail  market.  The  intended  effects  are 
to  improve  the  conservation  program  for 
Atlantic  sea  scallops  by  reducing  the 
mortaUty  of  small,  immature  scallops  to 
enhance  yield  per  recruit  and  the 
reproductive  potential  of  the  resource. 
DATES:  This  action  is  effective  January 
1, 1986.  Comments  are  invited  until 
November  29, 1985. 
ADDRESS:  Copies  of  the  amendment, 
environmental  assessment,  regulatory 
impact  review,  and  regulatory  impact 
analysis  are  available  from  Mr.  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Management  Coimcil, 
Suntaug  Office  Park,  5  Broadway, 
Saugus,  Massachusetts,  01906. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  J.  Kilbride,  Scallop  Management 
Coordinator,  617-281-3600. 


SUPPtEMENTAirV  INFORMATION: 

Background 

The  FMP  was  prepared  by  the  New 
England  Fishery  Management  Council  in 
consultation  with  the  Mid-Atlantic  and 
South  Atlantic  Fishery  Management 
Councils.  The  Amendment  (1) 
establishes  a  minimum  size  standard, 
the  four-ounce  standard,  whereby  the 
combined  weight  of  the  ten  smallest  sea 
scallops  in  one-pint  samples  averaged 
for  all  samples  taken  from  a  trip  or  lot 
must  weigh  at  least  four  ounces;  (2) 
extends  enforcement  of  this  standard 
beyond  the  point  of  first  transaction  in 
the  United  States  as  long  as  the  scallops 
remain  in  their  landed  form  and  (3) 
eliminates  the  temporary  adjustment  of 
the  average  meat  count/shell  height 
standard. 

The  purpose  of  the  amendment  is  to 
reduce  the  taking  of  immatxire  scallops. 
The  selective  harvest  of  small  scallops 
will,  if  continued,  dissipate  the  benefits 
anticipated  from  FMP  implementation 
by  reducing  the  yield  per  recruit  and  the 
reproductive  potential  of  the  resource. 
When  the  Council  originally  developed 
the  FMP,  it  was  with  the  expectation 
that  an  average  meat  count/shell  height 
standard  would  provide  sufficient 
protection  for  small  scallops.  However, 
during  the  spring  and  summer  of  1983, 
significant  numbers  of  very  small, 
immature  scallops  recruited  into  the 
fishery  in  the  south  channel  area  of 
Georges  Bank  and  were  harvested  at 
sizes  as  small  as  80  meat  count  (the 
number  of  meats  per  pound).  These 
small  scallops  were  then  mixed  with 
larger  ones,  from  different  resource 
areas,  to  achieve  the  average  meat  count 
standard  required  by  the  FMP.  A  similar 
situation  has  occurred  on  the  northern 
edge  and  peak  of  Georges  Bank,  and  in 
the  New  York  Bight  area  during  1985. 

The  four-ounce  standard  established 
by  the  amendment  corresponds  to  a  40 
meats  per  pound  minimum  scallop  size. 
The  long-term  analysis  indicates  that  a 
40  meats  per  pound  minimum  size, 
applied  on  a  trip  basis,  will  result  in 
approximately  a  30  meat  count  average 
on  an  annual  basis.  This  is  the  original 
goal  of  the  FMP.  In  addition,  it  would 
provide  adequate  protection  from 
overfishing  since  most  sea  scallops 
which  have  reached  this  size  have 
spawned  once. 

Amendment  1  replaces  the  average 
meat  count/shell  height  standard  with 
the  four-ounce  standard,  and  at  the 
same  time,  eliminates  the  temporary 
adjustment  of  the  management 
standard.  The  four-ounce  standard  is 
expected  to  result  in  catches  that  vary  in 
average  size  based  on  recruitment. 


Under  the  average  meat  coimt 
approach  of  the  original  FMP. 
enforcement  was  limited  to  the  point  of 
first  transaction  in  the  United  States. 
Consequently,  paper  transfers  of  landed 
scallops  could  easily  and  quickly  move 
illegal  scallops  beyond  the  first 
transaction  in  the  United  States  and 
beyond  the  reach  of  law  enforcement 
officials.  Amendment  1  provides  for  the 
enforcement  of  the  four-ounce  standard 
by  prohibiting  the  possession  of  non- 
conforming scallops  in  landed  form  at 
all  times  and  places  in  the  United 
States.  Enforcement  resources  of  NMFS 
are  limited,  however,  and  it  is 
impossible  to  monitor  all  landings  of 
scallops  to  ensure  compliance  with  the 
four-ounce  standard.  Therefore,  this  new 
standard  will  be  enforced  dockside.  and 
at  all  levels  of  processing  while  the 
scallops  are  in  landed  form,  before  they 
are  sorted  or  graded  for  the  retail 
market. 

Proposed  regulations  to  implement  the 
amendment  were  published  on  August 
16. 1985  (50  FR  33083).  The  public 
comment  period  ended  on  September  27, 
1985.  Five  written  comments  were 
received. 

Response  to  Public  Conunent 

Written  comments  were  submitted  by 
the  New  England  Fishery  Management 
Council  (Council),  the  Seafood 
Producers'  Association  (SPA),  Wells 
Scallop  Company  (WSC),  Cape  Oceanic 
Corporation  (COC),  and  a  sea  scallop 
fisherman. 

Comment  (1):  The  Council  raised 
several  concerns  regarding  the 
compliance  and  sampling  procedures. 
The  first  concern  was  that  the  proposed 
rule  did  not  adequately  implement  the 
Council's  intent  that  the  four-ounce 
standard  be  representative  of  the  entire 
catch.  The  Council  suggested  that 
representative  samples  should  be  drawn 
from  the  catch,  and  they  should  be 
collectively  analyzed  to  establish 
whether  the  trip  is  in  compliance.  It  also 
suggested  that  large  trips  be  sampled 
more  intensively  than  small  trips. 

Response:  The  compliance  and 
sampUng  procedures  contained  in  the 
interim  regulations  are  revised  from  the 
proposed  rule  and  are  based  on  specific 
comments  provided  by  the  Council.  The 
numbers  of  bags  selected  for  sampling 
are  to  be  based  on  a  minimum  number 
or  a  percentage  of  the  total  number  of 
bags  in  possession.  These  bags,  each 
representing  an  individual  sample,  are 
to  be  analyzed  as  a  group  to  determine 
compliance  with  the  four-ounce 
standard. 

NOAA  did  not  adopt  the  Council's 
suggestion  that  ten  percent  of  each 
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specific  trip  would  be  sampled.  While 
NOAA  has  adt^ited  the  CounciTs 
conunent  that  a  minimum  of  ten  (1(^ 
bags  be  sampled  per  trip,  sampling  up  to 
ten  percent  of  each  trip  may  be  done  at 
the  discretion  of  the  authorized  ofBcer. 
based  upon  the  variability  of  the 
samples  within  the  sample  groups 
NOAA  had  determined  that  it  may  not 
be  necessary  on  some  trips  to  sample 
ten  percent  of  the  bags  to  obtain  an 
accurate  representation  of  the  trip. 

NOAA  did  not  adopt  the  Council's 
comment  that  samples  be  drawn  from 
the  center  of  a  bag.  From  a  practical 
standpoint,  having  to  prove  that  a 
sample  was  drawn  from  the  center  of  a 
bag  would  be  virtually  impossible. 
Further,  it  might  allow  Sshermen  to 
stratify  a  bag  by  placing  small  scallops 
at  the  top  and  bottom  of  the  bag,  thereby 
frustrating  enforcement  efforts  and  the 
objective  of  the  FMP. 

NOAA  believes  that  the  revised 
compliance  and  sampling  procedures 
fully  address  the  Council's  concerns, 
and  implement  the  intent  of  the 
amendment 

Comment  (2):  The  Council  suggested 
that  the  four-ounce  standard  be  adjusted 
seasonally  to  account  for  weight  loss  of 
the  scallop  meat  during  spawning. 

Response:  NOAA  believes  that 
implementing  a  seasonal  adjustment  to 
the  four-ounce  standard  is  not 
appropriate  because  the  amendment 
does  not  address  this  management  issue. 
NOAA  recommends  the  Council 
consider  an  amendment  to  address 
seasonal  adjustment 

Comment  (3):  The  SPA  and  COG 
expressed  concern  over  the  difficulty  of 
at-sea  compliance  by  requiring 
fishermen  to  determine  when  an 
individual  scallop  wei^s  at  least  0.4 
oimce. 

Response:  NOAA  is  aware  that 
reasonable  diligence  by  fishermen  may 
not  avoid  the  shucking  of  scallops  that 
weigh  less  than  0.4  ounce.  The  Council 
addressed  this  problem  following  the 
pubhc  hearings  in  the  spring  of  1964  by 
shifting  the  focus  of  the  standard  away 
from  the  individual  scallop.  The  four- 
ounce  standard  now  requires  that  the 
average  of  the  combined  weight  of  the 
ten  smallest  scallops  in  the  one-pint 
samples  be  a  minimum  of  four  ounces 
averaged  for  each  trip.  This  embraces  a 
level  of  tolerance  to  account  for  small 
scallops  which  are  inadvertently 
shucked. 

When  NOAA  published  the  proposed 
rule,  the  intent  of  the  amendment  with 
respect  to  the  levd  of  tolerance  that 
would  be  allowed  was  interpreted  to 
require  samples  from  as  many  as  two 
bags  in  any  given  trip.  The  Council 
comni«ited  that  this  tolerance  was  well 


below  what  they  contemplated  when  the 
amendment  was  drafted.  In  response  to 
that  comment  NOAA  has  revised  the 
sarapbng  procedure  to  better  reflect 
what  the  CoQDCil  intended.  The 
sampling  procedure  now  requires  an 
authorized  officer  to  sample  at  least  ten 
bags,  but  not  more  than  ten  percent  of 
the  bags  ui  any  trip.  A  violatioai  results 
only  if  the  average  of  the  aggregate 
weights  of  ail  samples  taken  is  less  than 
four  ounces. 

Comment  (4):  Comments  received 
from  the  SPA,  COC  a  fisherman,  and 
WSC  expressed  concern  regarding  the 
adverse  economic  impacts  that  could 
result  from  the  implementation  of  the 
amendment 

Response:  The  Council  examined  the 
economic  impact  of  the  four-ounce 
standard  when  formulating  the 
amendment  The  analysis  supporting  the 
Council's  decision  suggests  the  potential 
impacts  of  the  new  standard  will  likely 
be  mitigated  at  the  end  of  one  fishing 
year  as  the  forgone  catch  of  small 
scallops  early  in  the  year  grow  and 
recruit  during  the  second  fishing  year 
following  implementation.  Long-term 
benefits  to  harvesters  associated  with 
the  achievement  of  FMP  objectives  are 
expected  to  commence  within  the  third 
year  of  implementation. 

Comment  (5):  The  SPA,  COC  and  a 
scallop  fishermen  commented  that  the 
amendment  is  not  workable,  and 
therefore,  alternative  measures  should 
be  considered. 

Response:  The  Council  has  discussed 
alternative  measures  to  manage  the 
scallop  fishery,  such  as  closed  area  and 
gear  restrictions.  These  discussions  will 
continue  in  the  future  as  the  Council 
addresses  the  problems  facing  the  sea 
scallop  industry.  The  intent  of  the 
amendment  is  to  rectify  an  imforeseen 
problem  that  developed  after 
implementation  of  the  FMP.  When  the 
Council  originally  developed  the  FMP,  it 
was  with  the  expectation  that  an 
average  meat  coimt/shetl  height 
standard  would  provide  sufficient 
protection  for  undersized  scallops  in 
order  to  enhance  yield  per  recruit  and 
the  reproductive  potential  of  the 
resources.  Data  have  shown  that  the 
average  meat  count/shell  height 
standard  of  the  FMP  has  not  reduced 
exploitation  on  young  and  immature 
scallops  as  originally  intended. 

Changes  to  the  Pn^xwed  Regulations 

The  final  rule  differs  from  the 
proposed  rule  in  order  to  clarify  the 
extent  beyond  the  point  of  first 
transaction  in  the  United  States,  that  the 
four-ounce  standard  will  be  enforced. 
Section  650.2  defines  the  terms  Bag  and 
Landed  Form.  Section  650.20  includes 


language  which  states  that  the  four- 
ounce  standard  applies  to  all  sea 
scallops  in  their  landed  form  and  before 
they  are  sorted  and  graded  for  the  retail 
market 

At  9  650.2lO>)  (1)  and  (3),  the 
compliance  and  sampling  procedures 
have  been  revised  from  the  proposed 
rule  to  implement  the  Councirs  intent 
that  the  four-ounce  standard  be 
representative  of  the  entire  trip.  The 
revised  procedures  require  an 
authorized  officer  to  sample  at  least  ten 
bags  of  scallops,  but  not  more  than  ten 
percent  of  the  bags  in  any  one  trip.  A 
violation  results  only  if  the  average  of 
the  aggregate  weights  of  all  samples 
taken  is  less  than  four  ounces.  If  the 
scallops  are  in  control  or  possession  of  a 
dealer/processor,  the  total  number  of 
bags  in  possession,  for  sampling  and 
seizure  purposes,  will  be  determined  by 
analyzing  such  factors  as  the  source  (as 
indicated  by  markings  on  the  container, 
invoices,  receipts,  etc.),  and  location 
(i.e.,  physical  isolation  in  one  area  of  the 
processor's  premises  or  in  one  large 
container).  Once  the  amount  of  scallops 
subject  to  the  investigation  has  been 
determined,  the  sampling  procedure 
shall  continue  as  outlined  in  {  650.21. 

The  Secretary  is  requestmg  farther 
public  comment  on  the  changes  to  the 
sampling  and  compliance  provisions  of 
the  proposed  rule  until  November  29. 
1985.  The  Secretary  will  consider  all 
public  comments  received  and  will  issue 
notice  in  the  Federal  Register  modifying 
or  leaving  unchanged  the  final  rule.  The 
effective  date  of  the  final  rule  has  been 
delayed  until  January  1, 1986,  so  as  to 
conform  with  the  start  of  the  1986  fishing 
year. 

Classification 

The  Regional  Director  determined  that 
the  amendment  is  necessary  for  the 
conservation  and  management  of  the 
Atlantic  sea  scallop  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  You 
may  obtain  a  copy  of  the  environmental 
assessment  from  the  Council  at  the 
address  listed  above. 

The  Administrator  of  NOAA 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291.  A 
summary  was  pubUshed  at  50  FR  33063. 
A  supplemental  RIR  was  prepared  to 
address  benefits  and  costs  associated 
with  enforcing  the  four-ounce  standard 
on  sea  scallops  in  landed  form  at  all 


Federal  Regtoter  /  Vol.  50.  No.  215  /  Wednesday.  November  6.  1965  /  Rules  and  Regulations    46071 


times  and  places  in  the  United  States.  It 
has  been  determined  that  the 
enfoitement  costs  and  costs  to  the 
industry  will  be  minimal.  You  may 
obtain  a  copy  of  this  supplement  from 
the  Council  at  the  address  listed  above. 

The  Council  prepared  a  final 
regulatory  flexibility  analysis  which 
describes  the  effects  this  rule  will  have 
on  small  entities.  You  may  obtain  a  copy 
of  this  analysis  from  the  Council  at  the 
address  Usted  above. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  the 
purposes  of  the  Paperwork  Reduction 
Act    I 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire.  Massachusetts.  Rhode 
Island.  Connecticut,  New  York,  New 
Jersey,  Maryland,  Delaware,  and  North 
Carolina.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agencies  under  Section  307  of  the 
Coastal  Zone  Management  Act.  The 
State  agencies  agreed  with  this 
determination,  except  for  Maine  and 
Rhode  Island  which  failed  to  comment 
within  the  statutory  time  period. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries. 

Dated:  November  1, 1985. 
Cannen  J.  Blimdin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

PART  650— [AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  NOAA  aunends  50  CFR  Part 
650  as  set  forth  below: 

1.  The  authority  citation  for  Part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  The  Table  of  Contents  Is  amended 
by  revising  the  headings  for  §  §  650.20 
and  650.22  as  follows: 

Subpart  B — Management  Measures 

*        *        *        *        * 

650.20    Four-ounce  standard. 


650.22    Review  of  resource  status. 


§S50.1    [Amended] 

3.  Section  650.1  is  amended  by 
removing  the  last  sentence. 

4.  In  §  650.2,  the  definition  of  Non- 
conforming Atlantic  sea  scallops  is 
revised,  and  the  definitions  of  Bag,  Four- 
ounce  standard,  and  Landed  form  are 
added  alphabetically  as  follows: 

§650.2    Definitions. 
*        ♦        *        •        • 

Bag  means  a  sack  normally  made 
from  cheesecloth  which  holds  forty  (40) 
pounds,  more  or  less,  of  shucked  scallop 
meats. 


Four-ounce  standard  means  that  the 
ten  smallest  scallops  in  a  one-pint 
sample  must  weight  at  least  four  (4.0) 
ounces. 

*  •        •        *        * 

Landed  form  means  landed  scallops 
which  have  not  been  sorted  or  graded 
according  to  size  for  the  retail  market. 

*  •        •        ♦        • 

Non-conforming  Atlantic  sea  scallops 
means  scallops  which  do  not  meet  the 
standards  specified  in  S  650.20  of  these 
regulations,  unless,  for  the  purposes  of 
compliance  with  the  four-ounce 
standard  measurement  provisions  of 
that  section,  the  scallops  have  been 
certified,  through  a  procedure  specified 
by  the  Regional  Director,  to  have  been 
taken  under  a  management  system 
which  the  Regional  Director  finds  to  be 
substantially  consistent  with  the 
conservation  objectives  of  the  FMP  and 
these  regulations.  Certified  sea  scallops 
will  be  deemed  to  be  non-conforming 
unless  they  are  accompanied  at  all  times 
by  positive  documentary  evidence  of 
their  certification. 

*  •        *        *        » 

5.  In  §  650.7,  the  introductory  text  of 
the  section  is  set  out  for  the  convenience 
of  the  reader  and  paragraph  (a)  is 
revised  to  read  as  follows: 

§650.7    Prohibitions. 

It  is  unlawful  for  any  person: 
(a)  To  possess  any  non-conforming 
Atlantic  sea  scallops  once  they  have 
been  landed  in  the  United  States. 

(1)  Atlantic  sea  scallops  will  be 
subject  to  inspection  at  all  times  and 
places  in  the  United  States  for 
conformance  with  the  four-ounce 
standard,  in  accordance  with  the 
compliance  and  sampling  procedures 
specified  in  §  650.21. 

(2)  Atlantic  sea  scallops  will  be 
subject  to  inspection  at  all  times  and 
places  in  the  United  States  for 
conformance  with  certification 
provisions,  where  applicable. 


6. 'Section  650.20  is  revised  to  read  as 
follows: 

§660.20    FouTHMmce  standard. 

A  four-ounce  standard  will  apply  to 
all  sea  scallops  in  their  landed  form, 
whether  the  scallops  are  shucked  at  sea 
of  landed  in  the  shell. 

7.  Section  650.21  is  revised  to  read  as 
follows: 

§650.21    Compliance  and  sampling 
procedures. 

(a)  Compliance  with  the  four-oimce 
standard  will  be  subject  to  inspection  at 
all  times  and  places  in  the  United 
States.  For  the  purposes  of  inspecting 
scallops  in  the  shell  to  determine 
compliance  with  the  four-ounce 
standard,  an  authorized  officer  may,  at 
his  discretion,  direct  the  person  in 
possession  of  the  scallops  to  shuck,  or 
delay  inspection  until  sufficient  scallops 
have  been  shucked,  to  allow  the  taking 
of  samples  as  specified  below. 

(b)  (1)  The  authorized  officer  will  take 
one-pint  samples  from  containers  or 
bags  holding  the  total  amount  of  scallop 
meats  in  possession.  For  the  purpose  of 
determining  the  number  of  bags  of 
scallops  in  possession,  an  inquiry  will 
be  made,  if  possible,  to  the  individual  in 
possession  or  control  of  the  scallops.  No 
more  than  10  percent  of  the  bags  in 
possession,  or  declared  to  be  in 
possession,  (or  at  least  10  bags)  will  be 
sampled  by  an  authorized  officer.  If  the 
number  of  bags  of  scallops  in  possession 
or  control  of  a  person  is  less  than  10, 
each  bag  or  container  must  contribute 
one,  one-pint  sample  to  the  overall 
sampling  procedure.  The  portion  of  the 
total  scallops  in  possession  of  a  dealer/ 
processor  that  will  be  treated  as  a 
separate  entity  for  the  purpose  of 
sampling  will  be  determined  upon 
consideration  of  several  factors 
including,  but  not  limited  to,  the  source 
of  those  scallops,  and/or  their  physical 
isolation  from  other  groups  of  scallops 
on  the  premises.  If  a  party  in  possession 
or  control  of  the  scallops  is  imavailable, 
or  refuses  to  declare  the  number  of 
scallops  held  by  him.  then  the  number  of 
bags  will  be  determined  by  the 
authorized  officer  conducting  the 
inspection.  If  a  party  is  in  possession  or 
control  of  scallops  in  their  landed  form 
which  are  not  in  bags,  the  authorized 
officer  will  bag  a  sufficient  number  of 
scallops  from  the  container  to  perform 
the  sampling  procedure.  If  scallops  are 
found  which  had  not  been  declared  or 
determined  to  be  part  of  the  total 
amount  of  scallop  meats  in  possession, 
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these  acallope  will  be  treated  a«  a    - 
separate  entity  or  sampling  purpoecs. 

(2)  A  sample  fails  to  comply  with  the 
four-ounce  standard  if  the  ten  smallest 
scallop  meats  in  the  one-pint  sample 
weigh  less  than  four  onnces.  If  a  sample 
fails  to  meet  the  four-ounce  standard, 
the  authorized  ofBcer  may  take,  if 
requested  by  the  person  in  possession  or 
control  of  the  scaDops,  another  sample 
from  the  bag  or  container  from  which 
the  non-complying  sample  was  drawn. 
The  authorized  officer  will  average  the 
weights  of  the  two  samples.  The  average 
aggregate  weight  of  the  ten  smallest 
scallops  from  both  one-pint  samples  will 
determine  if  the  bag  meets  the  standard. 

(3)  A  violation  of  the  four-ounce 
standard  occurs  if  the  average  of  the 
aggregate  weights  of  the  ten  smallest 
scallops  in  all  the  one  pint  samples 
taken  fails  to  meet  the  four-ounce 
standard.  If  a  violation  of  the  four-ounce 
standard  is  found  among  those 
undeclared  scall(^s  from  a  particular 
vessel  and  being  boated  as  a  separate 
entity  for  the  purpose  of  sampling,  the 
entire  amount  of  scallops  in  possession 
or  control  will  be  deemed  in  violation.  If 
a  violation  of  the  four-ounce  standard  is 
found  among  scallops  possessed  by  a 
dealer/processor,  only  those  scallc^s 
being  treated  as  a  separate  entity  for  the 
purpose  of  sampling  (i.e.,  the  total 
amount  of  scallops,  up  to  10  percent  of 
which  has  been  drawn  as  samples]  will 
be  deemed  in  violation. 

8.  Section  650.22  is  revised  to  read  as 
follows: 

S  650.22    Review  of  raaourc*  status. 

(a)  Scope  and  purpose  of  review.  The 
Regional  Director  will  review  the  status 
of  the  Atlantic  sea  acaO<^  resource  on  a 
continuing  basis,  and  will,  at  least 
annually,  prepare  a  report  concerning 
the  status  of  the  fishery  and  possible 
changes  in  the  resource,  fishery,  or 
industry  which  might  require 
amendment  of  the  FMP.  The  Council 
may,  at  any  time,  request  that  such  a 
report  be  prepared  within  sixty  da3rs. 

(b)  Sources  of  information.  The 
Regional  Director  will  consider  all 
available  resource  and  assessment 
information,  especially  the  most  recently 
completed  survey  and  assessment,  when 
preparing  his  report  The  Regional 
Director  will  also  consider  reports  and 
records  maintained  by  fishermen  and 
made  available  as  a  part  of  the  fishery 
statistics  propam;  other  fishery 
statistics;  and  any  other  available 
informatioQ  wfaicii  increases 
understanding  of  prevailing  conditions 


of  the  stock,  the  fishery,  and  the 
industry. 

[FR  Doc.  85-28531  Piled  tl-4-«S:  ft4S  am) 


50  CFR  Part  652 
[Docket  No.  50575-507SI 

Atlantic  Surf  Clam  and  Ocaan  Quahog 
Fisheries 

AoetCV:  National  Marine  Fisheries 
Sovice  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  ocean  quahog  fishery 
time  adjustment. 

summary:  NOAA  issues  this  notice  to 
reduce  the  allowable  fishing  time  for 
ocean  quahogs  from  seven  days  per 
week  to  five  days  per  week,  beginning 
0001  hours  Sunday  to  2400  hours 
Thursday,  throughout  the  fishery 
conservation  zone.  This  action  is 
required  to  prevent  the  ocean  quahog 
quota  from  being  exceeded  and  to  avoid 
a  prolonged  closure  of  the  fishery. 
EFFECnvc  DATK  November  1, 1985. 
FOn  FURTHEIt  INFOflMATION  CONTACT: 
Monique  Rutledge,  (Han  Coordinator), 
617-281-3600,  extension  272. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Ran  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  fisheries 
contain  at  50  CFR  652.22(c)(2)  a 
provision  to  reduce  the  number  of  days 
during  which  fishing  for  ocean  quahogs 
is  allowed,  as  follows:  "When  50  percent 
of  the  quota  of  ocean  quahogs  for  any 
time  period  indicated  in  S  652.2(c)  of  this 
part  has  been  caught,  the  Regional 
Director  will,  or  review  of  available 
information  and  public  comment, 
determine  whether  the  total  catch  of 
ocean  quahogs  during  the  applicable 
time  period  will  exceed  the  quota  for 
that  time  period.  If  the  regional  Director 
determines  that  the  quota  will  be 
exceeded,  the  Secretary  may  reduce  the 
number  of  days  during  which  fishing  for 
ocean  quahogs  is  allowed." 

Logbooks  submitted  by  fishermen  and 
processors  show  that  as  of  September 
27, 1985,  the  ocean  qxiahog  harvest  had 
reached  3,720,000  bushels  out  of  a  1985 
quota  of  4,40a000  bushels.  Thus,  with  75 
percent  of  the  fishing  year  completed,  85 
percent  of  the  quota  has  been  harvested. 

The  Regi<Hial  Director  has  determined 
that  a  reduction  in  allowable  fishing 
time  is  necessary  to  prevent  the  1985 
fishing  year  quota  from  being  exceeded. 
In  order  to  restrain  effort  in  the  fishery 
as  quickly  as  possible  while  minimizmg 
the  regulatory  burden  on  the  industry  as 
well  as  the  administrative  and 
enforcement  burden  on  the  Agency,  the 


Regional  Director  has  designated  a 
reduced  ocean  quahog  fishing  week. 
Therefore,  thia  notice  reduces  fishing 
time  for  ocean  quahogs  from  seven  dajrs 
per  week  to  five  days  per  week,  bom 
0001  hours  Sunday  thnw^  2400  hours 
Thursday.  This  fishing  week  for  ocean 
quahogs  will  remain  effective  until 
further  notice  or  until  the  start  of  the 
1986  fishing  year. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

(16  U.S.C.  1801  et  seq.) 

List  of  SubjecU  in  50  CFR  Part  652 

Fisheries. 

Dated:  November  1, 1985. 
Carmen  J.  Bloodiii, 

Deputy  Assistant  Administrator  For  Fisherias 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-26532  Filed  11-4-89;  8:45  am] 

BILUNG  COOC  3S10-22-M 

50  CFR  Part  675 
[Docket  Na  50e34-51«7] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NOAA  issues  a  final  rule  to 
implement  approved  portions  of 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area.  Two  parts  of  the 
amendment  are  approved:  (1)  The 
catcher/processor  and  mothership 
vessel  reporting  requirements;  and  (2) 
incorporation  of  the  NMFS  habitat 
protection  poUcy.  A  proposed  regulation 
authorized  by  the  latter  is  reserved  until 
an  analysis  of  the  measure  is  prepared. 
One  measure,  which  would  have  closed 
the  area  within  20  miles  of  the  Aleutian 
Islands  to  foreign  trawling,  is 
disapproved.  A  definition  of  "directed 
fishing"  is  also  included  in  this  final 
rule.  The  approved  measures  ate 
necessary  for  conservation  and 
management  of  the  groundfish  resources 
and  are  intended  to  promote  the  orderly 
conduct  of  the  fishery. 
effective  date:  December  1, 1985. 

ADDRESS:  Copies  of  the  amendment,  the 
environmental  assessment,  and  the 
regulatory  taspact  levicw/fim) 
regulatory  flexibility  analysis  may  be 
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obtained  from  Uie  North  Pacific  ¥iAery 
Man^gemant  Cooncii.  P.O.  BOX  103138, 
Andtorage,  AX  99510. 907-274-«563. 
FOR  FUimi  INFORMATION  COMTACr 
William  L  Robinson  (Chief,  Fisheries 
Management  Operation*  Oivisioo. 
NMFS)  907-688-723a 
SUPPLEMENTARY  INFORMATION:  The 

domestic  and  foreign  groundfish  fishery 
in  the  340-200-mile  fishery  conservation 
zone  (FCZ)  in  the  Bering  Sea  cmd 
Aleutian  Islands  Area  is  managed  onder 
the  Fishoy  Management  Plan  for  die 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  area  (FMP).  The 
FMP  was  developed  by  the  North  Pacific 
Fishery  Management  Council  (Comicil) 
under  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 
regulations  appearing  at  50  CFR  Part 
675. 

The  Council  approved  the  three  parts 
of  this  Amendment  9  to  the  FMP  at  its 
May  21-24. 19S5,  meeting  aiKi  submitted 
it  to  the  Secretary  of  Commerce  for 
review.  Following  receipt  of  Amendment 
9  on  July  15, 1985,  the  Director,  Alaska 
Region,  NVff^  (Regional  Director] 
immediately  commenced  a  review  to 
determine  whether  it  was  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 
any  other  applicable  law.  A  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  July  18, 1985  (50  FR 
29240).  Proposed  regulations  were 
pubUshed  in  the  Federal  Re^ster  on 
August  16, 1965  (50  FR  33080).  Public 
comments  were  invited  until  September 
30, 1935.  The  decisions  on  Amendment  9 
take  these  comments  into  account  and 
they  are  simunarized  below  and 
responded  to  according  to  subject. 

The  preamble  to  the  proposed  rule 
described  and  presented  the  reasons  for 
each  part  of  Amendment  9.  A  summary 
of  what  each  approved  part 
accomplishes  follows: 

Catcher/Processor  and  Mothership 
Vessel  Reporting  Requirements 

These  requirements  consist  of  three 
parts.  The  first  part  requires  the 
operators  of  catcher/ processor  and 
mothership  vessels  to  indicate  on  their 
applications  for  Fedra'ai  fishing  permits 
their  capability  and  intent  to  preserve 
their  catdi  at  sea.  The  second  part 
requires  them  to  notify  the  Regional 
Director  of  the  date.  hour,  and  position, 
24  hours  before  starting  and  upon 
stopping  fishing  in  a  regulatory  area. 
This  requirement  enables  NMFS  and  the 
Coast  Guard  to  check  corapbance  ivitfa 
fishery  openings  and  ckisurei  and  the 
weekly  catch  reporting  requirements, 
and  to  verify  fishing  e£&rt  by  regulatory 


area.  Hm  tlmd  part  reqnires  each 
opeiator  of  a  catcher^proceaaor  or 
mothenhip  veatel  that  retains  fish  at 
sea  for  more  than  14  days  from  the  time 
it  is  can^  or  received  to  proride  the 
Regional  Director  a  weekly  written 
report  of  the  anmnnts  of  gronndfiBh 
caught  or  reoeired  by  species  or  species 
group  in  metric  tons  by  fishing  area. 

A  definition  of  "directed  fishing"  is 
also  established.  The  purpose  of  this 
definition  is  to  establish  diat  when  any 
species,  stock,  or  oiba  aggregation  of 
fish  comprises  20  percent  or  more  of  the 
catch,  take,  or  harvest  that  results  from 
any  fishing  ova  any  period  or  time,  such 
fishing  is  rebuttably  presumed  to  be 
directed  fishing  for  such  fish  during  that 
period. 

Incorporation  of  the  NMFS  Habitat 
Protection  Policy 

This  part  of  Amendment  9  is  approved 
but  a  proposed  regulation  authorized  by 
this  part  is  not  implemented  at  this  time. 
This  part  amends  the  FMP  to  address 
the  habitat  requirements  of  individual 
species  in  the  Bering  Sea  and  Aleutian 
Islands  area  groundfish  fishery.  It 
describes  the  diverse  types  of  habitat 
within  the  Bering  Sea  and  Aleutian 
Islands  area  and  delineates  the  life 
stages  of  the  groundfish  species, 
identifies  potential  sources  of  habitat 
degradation  and  the  potential  risk  to  the 
groundfish  fishery,  and  desoibes 
existing  programs  applicable  to  the  area 
that  are  designed  to  protect,  maintain,  or 
restore  the  habitat  of  living  marine 
resources.  The  aaiendment  respcmds  to 
the  Habitat  Conservation  Policy  of 
NMFS  (48  FR  53142.  November  25, 1963). 
.which  advocates  consideration  of 
habitat  omcems  in  the  development  or 
amendment  of  FMPs  and  the 
strengthening  of  NMFS*  partnerehips 
with  States  and  the  Councils  on  halntat 
issues. 

It  authorizes,  but  does  not  require, 
regulations  specific  to  habitat 
conservation  objectives.  A  regulation  to 
require  vessel  operat<v8  to  retrieve  their 
own  lost  fishing  gear  and  to  make  a 
reasonable  attempt  to  retrieve  any 
abandoned  or  discarded  fishing  gear 
that  they  may  encounter  wa»  included  in 
the  notice  of  proposed  rulemaking. 
However,  it  is  not  being  included  in  the 
final  rule  because  it  has  not  been 
adequately  analyzed  under 
requirements  of  Executive  Cteder  12291, 
the  Regulatory  Flexibility  Act  and  the 
National  Environmental  Policy  Act 

The  Aleutian  Islands  Foreign  Trawl 
Closure 

The  Regiooal  Director  has 
disapproved  the  measure  that  would 
have  prohibited  foreign  trawling  within 


20  mdes  of  the  Aleatiaa  Islands.  The 
Council's  objective  underlying  this 
measure  was  to  reduce  the  foreign  catch 
of  species  fully  otili2ed  by  U.S. 
fishermen.  The  Council  has  identified 
these  as  bemg  Atka  raadcerel,  sablefish, 
and  Pacific  ocean  perch.  Each  of  these 
species  occurs  along  the  Aleutian 
Islands  generally  in  greater  densities 
shoreward  of  20  miles  compared  to 
densities  seaward  of  20  miles.  This 
distribution  is  caused  by  the  steep 
slopes  along  the  Aleutian  chain  where 
more  favorable  habitat  for  these  near- 
bottom  species  occurs  shoreward  of  20 
miles. 

This  measure  is  disapproved  because 
the  FMP  already  contains  effective 
means  to  reduce  foreign  catches  of  these 
species  whidi  the  Council  has  already 
used.  In  1985,  for  instance,  total 
allowable  level  of  foreign  fishing 
(TAUT)  specifications  were  set  to  allow 
only  minimal  bycatches.  The  combined 
TALFF  for  all  three  species  was  only  410 
metric  tons  (mt)  in  1985  compared  to 
1,903  mt  in  1983  and  ia,859  mt  in  1981 
when  directed  fisheries  on  these  species 
occurred.  As  these  figures  show,  the 
Council  has  already  effectively  reduced 
the  foreign  catch  of  these  species  and 
could,  in  fact,  eliminate  them  if  they 
chose  to  set  total  allowable  catches 
equal  to  domestic  allowable  harvests  in 
the  Aleutian  area  (i.e..  zero  TALFF).  A 
20-nule  closure  around  the  Aleutian 
Islands  to  all  foreign  trawling  is, 
therefore,  unnecessary  to  achieve  the 
Council's  stated  objective. 

In  addition,  the  Council  has  not 
adequately  established  that  domestic 
Hshermen  would  receive  any  additional 
benefits  from  the  closure  through 
reductions  of  foreign  incidental  catches 
of  these  species  below  the  1985  level  of 
app>orti  onmen  ts. 

For  the  reasons  above,  NOAA  has 
determined  that  approval  and 
implementation  of  the  20-mile  closiue 
would  violate  National  Standard  7  of  the 
Magnuson  Act.  This  standard  requires 
conservation  and  management 
measures,  where  practicable,  to 
minimize  costs  and  avoid  unnecessary 
duplication.  Part  802,  Guidelines  for 
Fishery  Management  Plans,  provides 
criteria  to  be  considered  when  judging 
measures  against  the  national 
standards.  In  reviewing  the  proposed 
closure  with  regard  to  National 
Standard  7.  NOAA  considned  (1)  the 
extent  that  the  hshery  could  be  or  is 
already  adequately  managed  by  Federal 
regulations,  and  (2)  whether  the 
supporting  analyses  demonstrated  that 
the  benefits  to  domestic  fisheimen  of  the 
proposed  foreign  trawl  dosEBC  are  real 
and  substanfial  relative  to  the  added 
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research  and  administrative  costs. 
NOAA  finds  the  proposed  measure  to 
cause  unnecessary  duplication,  because 
the  FMFs  existing  management  regime 
already  provides  the  Council  the  means 
to  accomplish  its  objective  of  reducing 
foreign  catches  of  fully  utilized  species. 
The  Regional  Director  also  Hnds  that  the 
supporting  analysis  contained  in  the 
regulatory  impact  review  prepared  for 
this  measure  does  not  show  that  the 
benefits  of  the  measure  to  domestic 
fishermen  would  be  real  and 
substantial. 

Changes  in  the  Final  Rule  From  That 
PropMed 

NOAA  has  made  the  following 
changes  to  cause  this  final  rule  to  differ 
fix)m  the  proposed  rule:  The  new 
§  675.25,  Disposal  of  fishing  gear  and 
other  articles,  is  held  in  reserve  until 
additional  analysis  is  provided.  In 
addition,  minor  technical  changes  are 
made  to  regulatory  text. 

Public  Comments  Received 

Written  responses  were  received  from 
representatives  of  the  Japan  Deep  Sea 
Trawlers  Association  and  the  Hokuten 
Trawlers  Association,  the  North  Pacific 
Fishing  Vessels  Owners'  Association, 
the  North  Pacific  Fishery  Management 
Council,  and  the  Korean  fishing 
industry.  These  comments  have  been 
summarized  and  responded  to  as 
follows: 

Comment  1.  The  Council  did  not 
provide  for  full  and  informed  pubUc 
participation  in  the  amendment  process 
when  it  (1)  failed  to  disclose  the 
objectives  of  the  20-mile  closure  around 
the  Aleutian  Islands  and  cited  new 
objectives  for  the  closure  after  the 
opportimity  for  public  comment  had 
passed:  (2)  failed  to  provide  draft  plan 
amendment  language  and  proposed 
regulations  to  the  pubhc  prior  to 
adoption  of  the  amendment  and 
proposed  regulations;  and  (3)  conducted 
meetings  bom  which  the  public  was 
improperly  excluded. 

Response.  NOAA  has  reviewed  the 
record  of  Council  discussion  and  public 
testimony  from  the  time  the  Council  first 
adopted  the  closure  at  its  December 
1984  meeting  through  the  May  1985. 
meeting  when  the  Council  approved  the 
closure  to  be  submitted  to  the  Secretary. 
The  Council's  objective  in  proposing  the 
closure  was  clearly  stated  as  being  to 
reduce  the  foreign  incidental  catch  of 
groundfish  species  fully  utilized  by 
domestic  fishermen  in  the  Aleutian 
Islands  area. 

NOAA  recognizes  that  fullest  public 
participation  would  be  enhanced 
whenever  draft  amendment  language 
and  proposed  regulations  could  be  made 


available  early  in  the  Council's  decision 
process,  but  this  is  not  mandatory.  Time 
constraints  and  a  limited  Council  staff 
often  makes  the  preparation  of 
alternative  regulations  and  amendment 
text  impracticable  during  the  entire 
public  hearing  phase  when  many 
alternatives  are  considered.  Draft 
amendment  text  and  regulations  were 
considered  by  the  Council  prior  to  its* 
making  a  final  decision  on  the  closure. 

The  Regional  Director  advises  that  all 
decisions  were  made  on  the  public 
record  and  are  supported  in  the 
administrative  record. 

Comment  2.  The  Aleutian  Islands 
closure  is  arbitrary  and  capricious, 
because  no  basis  exists  in  the 
administrative  record  to  conclude  that 
the  closure  would  accompUsh  its  stated 
objectives. 

Response.  The  Council's  stated 
objective  in  prohibiting  trawling  within 
20  miles  of  the  Aleutian  Islands  was  to 
reduce  the  foreign  bycatch  of  groundfish 
species  fully  utilized  by  the  U.S.  fishing 
industry.  NOAA  concurs  that  the 
Council  did  not  present  any  compelling 
evidence  to  indicate  that  the  proposed 
closure  would  accomplish  this  objective 
any  better  than  it  could  be  accomplished 
with  management  measures  already 
available  to  the  Council  under  the 
present  FMP. 

Comment  3.  The  Aleutian  Islands 
closure  is  unnecessary  and  redundant 
and  is  therefore  inconsistent  with  the 
requirements  of  National  Standard  7 
and  Executive  Order  12291. 

Response.  Comment  noted.  This   ' 
comment  is  responded  to  earlier  in  this 
preamble  where  NOAA  gives  its 
reasons  for  disapproval  of  this  part. 

Comment  4.  The  regulatory  analyses 
prepared  by  the  Council  are  legally 
defective,  because  they  did  not  identify 
socioeconomic  objectives  or  analyze 
alternative  measures  to  achieve  these 
objectives. 

Response.  NOAA  concurs  that  the 
Council's  regulatory  analyses  did  not 
clearly  state  and  analyze  any  specific 
"socioeconomic"  objectives  other  than 
the  principal  objective  of  reducing 
foreign  bycatch  of  species  fully  utilized 
by  U.S.  fishermen.  The  Council  did, 
however,  analyze  the  "status  quo" 
alternative  as  well  as  a  zero  TALFF 
option. 

Comment  5.  The  environmental 
assessment  does  not  adequately  assess 
the  environmental  impacts  of  the 
Aleutian  Islands  closure  and  its 
principal  alternatives. 

Response.  Comment  noted. 

Comment  6.  The  Aleutian  Islands 
closure  violates  National  Standard  2, 
because  the  Council's  Scientific  and 
Statistical  Committee  advised  the 


Council  that  the  effect  of  the  closure  on 
bycatch  could  not  be  predicted  and  that 
effective  means  to  control  bycatch  were 
already  available  under  the  "status 
quo." 

Response.  Comment  noted.  Effective 
means  to  reduce  foreign  bycatch  are 
available  under  the  "status  quo." 

Comment  7.  The  Aleutian  Islands 
closure  violates  National  Standard  5, 
because  it  was  adopted  solely  to 
allocate  economic  benefits  to  U.S. 
fishermen  at  the  expense  of  foreign 
fishermen. 

Response.  Comment  noted.  The 
Council  adopted  the  closure  to  alleviate 
the  problem  of  bycatch  of  fully  utilized 
species. 

Comment  8.  The  Council  failed  to 
provide  a  reasoned  explanation  for  its 
choice  between  the  available 
alternatives. 

Response.  NOAA  concurs. 

Comment  9.  The  text  in  the  proposed 
§  675.25(b),  Disposal  of  fishing  gear  and 
other  articles,  must  include  the  word 
"floating"  between  the  words 
"discarded"  and  "fishing"  to  be 
consistent  with  specific  regulatory 
language  approved  by  the  North  Pacific 
Fishery  Management  Council. 

Response.  This  part  of  the  regulation 
is  being  reserved  at  this  time  until 
further  analysis  is  provided. 

Classification 

The  Regional  Director  determined  that 
the  approved  part  of  the  amendment  is 
necessary  for  the  conversation  and 
management  of  the  groundfish  fishery 
and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  and  concluded  that  no 
significant  impact  on  the  human 
environment  will  result  from  this  rule.  A 
copy  of  the  environmental  assessment 
may  be  obtained  from  the  Council  at  the 
address  above. 

The  Administrator  of  NOAA 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (RIR/ 
IRFA)  prepared  by  the  Council.  A  copy 
of  the  RIR/IRFA  may  be  obtained  from 
the  Council  at  the  address  above. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
final  regulatory  flexibility  analysis 
(FRFA)  was  not  prepared.  Had  the 
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measore  prohibitiag  trawling  within  20 
miles  of  the  Aleutian  Islands  been 
approved,  an  FRFA  would  have  been 
prepared.  The  catcher/processor  and 
mothership  vessel  reporting 
requirements  are  not  si^^cant  within 
the  meaning  of  the  Regulatory  Flexibility 
Act.  This  determination  is  based  on  the 
RIR/IRFA  that  was  prepared  for  the 
proposed  rule.  A  summary  of  the  RIR/ 
IFRA  on  the  effects  of  the  catcher/ 
processor  reporting  requirement  is 
contained  in  the  preamble  to  the 
proposed  rule. 

Thi«  rule  contains  coHection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  and  continues  under  OMB 
Control  Numbers  064&-0097  and  -0016. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  was  submitted  to  the 
responsible  State  agencies  for  review 
under  section  307  of  the  Coastal  Zone 
Management  Act.  The  State  agencies 
agreed  with  this  determination. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  1, 1985, 
Carmsn  J.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resounx  Management,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  875  is  amended 
as  follows: 

PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

1.  The  authority  citation  for  Part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  675.2,  the  following  definition  is 
added  in  proper  alphabetical  order: 

§675.2    Definitions. 

***** 

Directed  fishing,  with  respect  to  any 
species,  stock,  or  other  aggregation  of 
fish,  means  fishing  that  is  intended  or 
can  reasonably  be  expected  to  result  in 
the  catching,  taking  or  harvesting  of 
quantities  of  such  fish  and  amount  to  20 
percent  or  more  of  the  catch,  take,  or 
harvest,  or  to  20  percent  or  more  of  the 
total  amount  of  fish  or  fish  products  on 
board  at  any  time.  It  will  be  a  rebuttable 
presumption  that,  when  any  species, 
stock,  or  other  aggregation  of  fish 
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comprises  20  percent  or  more  df  the 
catch,  take,  or  harvest,  or  20  percent  or 
more  of  the  total  amount  of  fish  or  Mti 
products  on  board  at  any  time,  soch 
fishing  was  directed  fishins  for  snch 
fish. 


3.  In  5  675.4.  paragraphs  (b),  (d),  and 
(e)  are  revised  to  read  as  follows: 

§675.4    Permits; 

*        •        •        •        » 

(b)  Application.  The  vessel  permit 
required  under  paragraph  (a)  of  this 
section  may  be  obtained  by  snbmittiog 
to  the  Regional  Director  a  written 
application  containing  the  following 
information: 

(1)  The  vessel  owner's  name,  mailing 
address,  and  telephone  number 

(2)  The  name  of  the  vessel; 

(3)  The  vessels  U.S.  Coast  Guard 
documentation  number  or  State 
registration  number; 

(4)  The  home  port  of  the  vessel; 

(5)  The  type  of  fishing  gear  to  be  used; 

(6)  The  length  and  net  tonnage  of  the 
vessel; 

(7)  The  hull  color  of  the  vessel; 

(8)  The  names  of  all  operators  and/or 
lessees  of  the  vessel; 

(9)  Whether  the  vessel  is  to  be  used  in 
fish  harvesting,  in  which  case  the  type  of 
fishing  gear  to  be  used  must  be 
specified;  or  for  support  operations, 
including  the  receipt  of  fish  fi-om  U.S. 
vessels  at  sea;  and 

(10)  The  signature  of  applicant. 
***** 

(d)  Notification  of  change.  (1)  Except 
as  provided  in  paragraph  (d)(2)  of  this 
section,  any  person  who  has  applied  for 
and  received  a  permit  under  this  section 
must  give  written  notification  of  any 
change  in  the  information  provided 
under  paragraph  (b)  of  this  section  to 
the  Regional  Director  within  30  days  of 
the  date  of  that  change. 

(2)  A  permit  issued  under  this  section 
will  authorize  either  harvesting  or 
support  operations,  but  not  both.  The 
notification  to  the  Regional  Director 
under  paragraph  {d)(l)  of  this  section  of 
a  change  in  the  type  of  operations  in 
which  that  vessel  is  to  engage  must  be 
completed  before  that  vessel  begins  the 
new  tjfpe  of  operation. 

(e)  Duration.  A  permit  will  continue  in 
full  force  and  effect  through  December 
31  of  the  year  for  which  it  was  issued,  or 
until  it  is  revoked,  suspended,  or 
modified  under  Part  621  (Civil 
Procedures)  of  this  chapter. 
***** 

4.  In  S  675.5,  a  new  paragraph  (a)(3)  is 
added,  to  read  as  follows: 


§  S75.S    nsftuiUiiy  iW|ulfefiwMs. 

(a)  ♦  •  • 

(3)  Catchec/processor  and 
mothership/processor  vessels.  The 
operator  of  any  fishing  vessel  regulated 
under  this  part  who  freeres  or  dry-salts 
any  part  of  its  catch  of  groundfish  on 
board  that  vessel  and  retains  that  fish  at 
sea  for  a  period  of  more  than  14  days 
from  the  time  it  is  caught  or  who 
receives  groundfish  at  9e»  from  a  fishing 
vessel  regulated  under  this  j>art  and 
retains  that  fish  at  sea  for  a  period  of 
more  than  14  days  from  the  time  it  is 
received  must  in  addition  to  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  secQon,  meet  the  following 
requirements: 

li)  Twenty-four  hours  before  starting 
and  upon  stopping  fishing  or  receiving 
groundfish  in  any  area,  the  operator  of 
that  vessel  must  notify  the  Regional 
Director  of  the  date  and  hour  in  GMT 
and  the  area  of  such  activity.  No  such 
operator  may  retain  any  part  of  that 
vessel's  catch  or  cargo  of  fish  on  board 
that  vessel  for  a  period  of  more  than  14 
days  from  tlie  time  it  was  caught  or 
received  unless  the  Regional  Director 
was  notified  as  required  under 
paragraph  (a)(3)(iv)  of  this  section 
during  that  period. 

(ii)  When  shifting  operations  to  a  new 
area,  the  operator  of  that  vessel  must 
notify  the  Regional  Director  of  the  date 
and  hour  in  GMT  of  beginning  fishing  or 
receiving  groundfish  in  the  new  area 
and  the  position  of  the  new  fishing 
activity.  The  notice  must  be  sent  to  the 
Regional  Director  within  46  hours  of 
shifting. 

(iii)  The  notices  required  in 
paragraphs  (a)(3)  (i)  and  (ii)  should  be 
sent  by  private  or  commercial 
communications  facilities  to  the  U.S. 
Coast  Guard  at  Juneau,  Alaska,  who  will 
relay  them  to  the  Regional  Director. 
Only  if  adequate  private  or  commercial 
communications  facilities  have  not  been 
successfully  contacted  may  the  required 
notices  be  delivered  via  the  closest 
Coast  Guard  communications  station, 
(iv)  After  the  first  catch  or  receipt  of 
groundfish  at  sea  by  that  vessel  during 
that  period  and  continuing  until  that 
vessel's  entire  catch  or  cargo  of  fish  has 
been  off-loaded,  the  operator  of  that 
vessel  must  submit  a  weekly  catch  or 
receipt  report  for  each  weekly  period, 
Sunday  through  Saturday,  GMT,  or  for 
each  portion  of  such  a  period,  during 
which  groundfish  were  caught  or 
received  at  sea.  Catch  or  receipt  reports 
must  be  sent  to  the  Regional  Director 
within  one  week  of  the  end  of  the 
reporting  period  through  such  means  as 
the  Regional  Director  will  prescribe 
upon  issuing  that  vessel's  permit  under 
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S  675.4  of  this  part.  These  reports  must 
contain  the  following  infonnation: 

(A)  Name  and  radio  call  sign  of 
vessel; 

(B)  Federal  permit  number  for  the 
Bering  Sea  and  Aleutian  Islands 
fisheries; 

(C)  Month  and  days  Hshed  or  during 
which  fish  were  received  at  sea; 

(D)  The  estimated  round  weight  of  all 
fish  caught  or  received  at  sea  by  that 
vessel  during  the  reporting  period  by 
species  or  species  group,  rounded  to  the 
nearest  one-tenth  of  a  metric  ton  (0.1 
mt),  whether  retained,  discarded,  or  off- 
loaded; 

(E)  The  area  in  which  each  species  or 
species  group  was  caught;  and, 

(F)  If  any  species  or  species  groups 
were  caught  in  more  than  one  area 


during  a  reporting  period,  the  estimated 
round  weight  of  each,  to  the  nearest  0.1 
mt,  by  area. 

5.  In  addition  to  the  above 
amendments,  technical  changes  ^nd 
corrections  are  made  to  read  as  follows: 


S  675.4    [AmMMted] 

a.  In  S  675.4(b),  in  the  last  sentence, 
the  word  "of*  is  inserted  after 
"requirements". 

b.  In  S  675.4(c)(2],  (d),  (e),  the  second 
occurrence  in  (f),  and  (g),  and  in 

§  675.20(a)(6).  {b)(l)(i)  and  (ii),  (b)(2)(ii). 
(c)(4),  and  (d),  the  word  "shall"  is 
changed  to  "will". 

c.  In  §  675.4(e)  and  in  §  675.7(a),  the 
phrase  "pursuant  to"  is  changed  to 
"under". 

d.  In  S  675.4(f),  the  words  "shall  alter" 
are  changed  to,  "may  alter". 


e.  In  i  675.4(h),  in  {  675.5(a)(l].  and  in 
§  675.20  (c)(2)  and  (c)(3),  the  word 
"shall"  is  changed  to  "must". 

f.  In  §  675.5(a)(1),  (a)(2)(i),  and 
(a)(2)(ii),  the  acronym  "ADF  and  G"  is 
changed  to  "ADF&G". 

g.  In  5  675.5(b),  the  words  "United 
States"  are  changed  to  "U.S."  and  the 
phrase  "United  States  harvested"  is 
changed  to  "U.S.-harvested". 


§675.20    [Amanctod] 

h.  In  §  675.20(a)(6).  the  heading  "Rule- 
related  notice.  "  is  changed  to  Notices." 

i.  In  §  675.20(a)(6).  (b)(l)(i)  and  (ii), 
and  {b)(2)(i),  the  phrase  "rule-related"  is 
removed. 

[FR  Doc.  85-26534  Filed  11-4-85;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  Of  the 
profXMed  Issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  aile 
malung  prior  to  the  adoption  of  the  final 
ailes. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

QCFRPartSI 

[Docket  Na  85-026] 

Payment  of  Indemnity  for  Animals 
Destroyed  Because  of  Brucellosis 

AQENCr:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  concerning  the 
payment  of  indemnity  for  animals 
destroyed  because  of  brucellosis.  This 
document  would  amend  the  brucellosis 
indemnity  regulations  to  clarify 
definitions,  to  amend  the  definitions  of 
"brucellosis  reactor  animal"  and 
"brucellosis  exposed  animal,"  to  add  the 
definitions  of  "State  animal  health 
official"  and  "unofficial  vaccinate,"  and 
to  replace  references  to  the  "1975 
Recommended  Uniform  Methods  and 
Rules"  with  references  to  the  "official 
test"  for  brucellosis  as  defined  in  9  CFR 
78.1.  These  proposed  amendments 
appear  to  be  necessary  to  provide  for 
the  proper  brucellosis  disease  status 
classification  of  animals  so  that 
indemnity  payment  can  be  made  for 
animals  which  are  affected  with  and 
exposed  to  brucellosis. 

DATE:  Written  comments  must  be 
received  on  or  before  January  6, 1988. 

ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gessel,  Director, 
Regulatory  Coordination  Staff.  APHIS. 
USDA,  Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Comments  should  indicate  that  they  are 
in  response  to  Docket  No.  85-026. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p  jn., 
Monday  through  Friday,  except 
holidays. 


RM  FURTHER  INFORMATION  CONTACT: 

Dr.  Granville  H.  Frye.  Cattle  Diseases 
Staff.  VS.  APHIS,  USDA.  Room  814. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782, 301-436-6711. 
SUPPLEMENTARY  WffORMATION: 
Background 

This  document  proposes  to  amend  the 
"Animals  Destroyed  Because  of 
Brucellosis"  regulations  in  9  CFR  Part  51 
(referred  to  below  as  the  indemnity 
regulations)  which  contain  provisions 
governing  the  payment  of  indenmity  for 
cattle,  bison,  and  breading  swine 
destroyed  because  of  brucellosis. 
Specifically,  this  proposal  would  amend 
the  definitions  of  "brucellosis  reactor 
animed,"  and  "brucellosis  exposed 
animal."  add  definitions  of  "State 
animal  health  official"  and  "unofficial 
vaccinate,"  and  replace  references  to 
the  "1975  Recommended  Uniform 
Methods  and  Rules"  with  references  to 
the  "official  test"  for  brucellosis  as 
defined  in  9  CFR  78.1. 

Vaccinates 

Present  i  51.1(1)  defines  "official 
vaccinate."  This  proposal  would  delete 
the  definition  of  "official  vaccinate" 
since  this  term  is  not  used  in  the 
indemnity  regulations.  However,  the 
term  "imofficial  vaccinate,"  which  is  not 
defined  for  the  purposes  of  the 
indemnity  regulations,  is  used. 
Specifically,  the  term  "unofficial 
vaccinate"  is  used  in  present  S  51.9(e] 
which  provides  that  claims  for 
compensation  for  animals  shall  not  be 
allowed  if  the  animals  are  classified  as 
reactors  and  are  unofficial  vaccinates, 
unless  certain  specified  provisions  are 
met. 

This  proposal  would  add  a  defiiiition 
of  "unofficial  vaccinate"  to  clarify  the 
meaning  of  the  term  as  used  in  S  51.9(e). 
Specifically,  "unofficial  vaccinate" 
would  be  defined  as  "[ajny  cattle  or 
bison  which  have  been  vaccinated  for 
brucellosis  other  than  in  accordance 
with  the  provisions  for  official 
vaccinates  as  set  forth  in  {  78.1  of  this 
Chapter." 

The  provisions  for  official  vaccinates 
set  forth  in  9  CFR  78.1  are  designed  to 
provide  a  combination  of  a  high  level  of 
resistance  to  brucellosis  and  a  low 
nuumber  of  animals  with  persistent 
vaccine  related  titers.  Cattle  or  bison 
which  are  vaccinated  not  in  accordance 
with  the  provisions  set  forth  for  official 


vaccinates  in  9  CFR  78.1  may  be 
improperly  classified  as  brucellosis 
reactors.  This  proposed  amendment 
would  clarify  the  provisions  in  the 
indemnity  r^ulations  which  enable  the 
Department  to  disallow  claims  for 
brucellosis  reactors  which  have  been 
vaccinated  other  than  in  accordance 
with  9  CFR  7ai  unless  tests  referred  to 
in  present  §  51.9(e)  confirm  that  the 
unofficial  vaccinate  is  affected  with 
brocellosis. 

Brucellosis  Exposed  Animals 

This  proposal  would  amend  the 
definition  of  "brucellosis  exposed 
animal"  by  specifying  additional 
circumstances  under  which  an  animal 
can  be  classified  as  being  brucellosis 
exposed. 

Present  {  51.1  (t)  provides  that  except 
for  brucellosis  reactor  animals,  a 
brucellosis  exposed  animal  is  one  that  is 
part  of  a  herd  known  to  be  affected  or 
that  has  been  in  contact  with  a 
brucellosis  reactor  animal  in  marketing 
or  other  channels  for  a  period  of  24 
hotirs  if  the  brucellosis  reactor  animal 
has  aborted,  calved  or  farrowed  within 
the  past  30  days  or  has  a  vaginal  or 
uterine  discharge.  This  proposal  would 
expand  the  circumstances  under  which 
an  animal  would  be  classified  as  a 
"brucellosis  exposed  animal." 
Specifically,  the  proposed  definition  of 
"brucellosis  exposed  animal"  would  be 
provide  that,  except  for  brucellosis 
reactor  animals,  a  brucellosis  exposed 
animal  is  an  animal  that  (1)  is  part  of  a 
herd  know  to  be  affected,  (2)  has  been  in 
contact  with  a  herd  known  to  be 
affected,  (3)  has  been  in  contact  with  a 
brucellosis  reactor  for  a  period  of  24 
hours  or  longer,  or  (4)  has  been  in 
contact  with  a  brucellosis  reactor  which 
has  aborted,  calved  or  farrowed  within 
the  past  30  days  or  has  a  vaginal  or 
uterine  discharge.  These  proposed 
additional  circumstances  under  which 
an  animal  would  be  classified  as  a 
"brucellosis  exposed  animal"  have  been 
determined  to  be  circumstances  under 
which  the  transmission  of  brucellosis 
can  occur  and  circimiistances  under 
which  indenmity  may  be  paid  for  the 
destruction  of  such  animals. 

BruceUosis  Reactor  Animals 

This  proposal  would  amend  the 
definition  of  "brucellosis  reactor 
animal"  by  eliminating  the  reference  to 
the  1975  Recommended  Uniform 
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Methods  and  Rules  and  replacing  it  with 
a  reference  to  the  "official  tesffor 
brucellosis  as  defined  in  9  CFR  78L1. 

Present  S  51.1(s)  provides  that  a 
brucellosis  reactor  aninal  is  one  that 
reacts  to  the  tests  set  forth  in  the  1975 
Reconunended  Uniform  Methods  and 
Rules.  This  proposal  would  provide  that 
a  brucelloais  reactor  animal  is  one  that 
is  classified  as  a  bmoeUosis  reactor  by 
an  official  test  as  defined  in  9  CFR  78.1. 

The  1975  Recommended  Uniform 
Methods  and  Roles  provides  that  swine 
may  be  classified  as  bracellosts  reactor 
animals  by  a  card  test  standard  tube 
test,  or  the  semen  plasma  test  Tliis 
proposal  would,  by  referencing  the 
official  test  in  9  CFR  7&1,  retain  the  card 
test  and  standard  tube  test  for  swine. 
However,  the  semen  plasma  test  would 
be  deleted  as  a  method  for  classifying 
swine  as  brucellosis  reactor  aptmijU  for 
the  purposes  of  the  indemnity 
regulations.  There  have  been  no  known 
claims  for  indemnity  based  upon  the 
semen  plasma  test  for  swine,  and  it  is 
rarely  used  for  any  other  purpose.  The 
infrequent  use  of  the  semen  plasma  test 
for  swine  makes  it  difficult  to  interpret 
the  test  with  consistency. 

The  1975  Recommended  Unifbna 
Methods  and  Rules  provides  that  cattle 
and  bison  may  be  classified  as 
buTceQosis  reactor  Hntm»lj>  by  a  card 
test,  standard  tube  test  and  the  semen 
plasma  test  This  proposal  would,  by 
referencing  the  official  test  as  defined  in 
9  CFR  7ai.  retain  the  card  test  the 
standard  tube  test  and  the  semen 
plasma  test  and  add  the  complement- 
fixation  test  and  rivanol  test  The 
complement-fixation  test  and  rivanol 
test  would  be  added  because  they  have 
been  found  by  the  Department  to 
accurately  classify  cattle  and  bison  as 
brucellosis  reactor  animals. 

Clains  Not  Alknrad 

This  proposal  would  also  eliminate 
the  reference  to  the  1975  Recommended 
Uniform  Methods  and  Rules  in  present 
i  51.9(b)  and  replace  it  with  a  reference 
to  the  "official  test"  for  brucellosis  as 
defined  in  9  CFR  78.1. 

Present  |  51.9(b)  specifies  that  claims 
for  indemnity  will  be  disallowed  if  the 
existence  of  brucellosis  in  any  animal 
was  determined  as  a  result  of  an 
agglutination  test  appbed  in  accordance 
with  the  1975  Uniform  Methods  and 
Rules  by  an  accredited  veterinarian  and 
specific  instructions  for  the 
administration  of  such  test  had  not 
previously  been  issaed  to  such 
veterinarian  by  the  proper  Veterinary 
Services  and  State  authorities.  As 
explained  ukler  subheading 
"^cellosis  Reactor  Animals"  above, 
the  Department  brieves  diat  the  1975 


Recommended  Uniform  Methods  and 
Rules  are  out-of-date  and  not  consistent 
with  the  ciurent  official  tests  for 
brucellosis  as  defined  in  9  CFR  78.1. 
Therefore,  the  reference  to  the 
agglutination  test  applied  in  accordance 
with  the  1975  Uniform  Methods  and 
Rules  would  be  replaced  by  a  reference 
to  die  official  test  as  defined  in  9  CFR 
78.1.  Further,  individuals  other  than 
accredited  veterinarians  peifmm  such 
tests.  Therefore,  this  document  would 
expand  the  application  of  1 51  J(b)  to 
situations  in  which  any  individual 
performs  the  offical  test  without 
instructions  fitm  the  proper  Veterinary 
Services  and  State  authorities. 

Miscallanaous 

This  document  would  also  make 
certain  nonsubstantive  changes  in  the 
regulations  for  purposes  of  darity. 

Executive  Order  12281  and  Regulatory 
Flexibility  Act 

This  proposed  action  has  been 
reviewed  in  conformance  with 
Executive  Order  12291  and  has  been 
determined  to  be  not  a  "major  rule."  The 
Department  has  determined  that  this 
action  would  not  have  an  effect  on  the 
economy  of  $100  million  or  more;  would 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  have  any 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  number  of  cattle,  bison,  and 
swine  owners  who  receive  indemnity  in 
any  given  year  is  less  than  1  percent  of 
all  cattle,  bison,  and  swine  owners  in 
the  United  States,  and  the  amount  of 
indemnity  paid  out  of  all  kinds  is  less 
than  $10  million  per  year. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substant^  number  of  small  entities. 

List  of  Subjects  m  9  CFR  Part  51 

Animal  diseases.  Bison.  Cattle,  Hogs, 
Indemnity  payments.  Brucellosis. 

PART  51— ANIMALS  DESTROYEO 
BECAUSE  OF  BRUCELLOSIS 

Accordingly,  it  is  proposed  to  amend 
the  "Animals  Destroyed  Because  of 
Brucellosis"  regulations  contained  in  9 
CFR  Part  51  as  follows: 


1.  The  authority  citatioa  for  Part  51 
would  continue  to  read: 

Authority:  21  U.S.C  111-113, 114. 114«. 
114a-l.  120. 121. 125. 134b;  7  CFR  2.17,  ZSl. 
and  371.2(d). 

SS1.1    [Amended] 

2.  Paragraph  (b)  of  S  Sl.l  would  be 
amended  by  changing  "USDA"  to  read 
"United  States  Department  of 
Agriculture". 

3.  Paragraph  (c)  of  S  51.1  would  be 
revised  to  read: 

•        *        *        •        • 

(c)  D^Hity  Administrator.  The  Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection    ' 
Service.  United  States  Department  of 
Agriculture,  or  any  other  Veterinary 
Services  official  to  whom  authority  is 
delegated  to  act  in  this  or  her  stead. 

4.  Paragraph  (d)  of  i  51.1  would  be 
amended  by  changing  the  phrase 
"Veterinary  official"  to  read  "veterinary 
official"  and  "USDA"  to  read  "United 
States  Department  of  Agriculture". 

5.  Paragraph  (e)  of  S  51.1  wrould  be 
revised  to  read: 


(e)  Veterinary  Services 
representative.  An  individual  emplc^ed 
by  Veterinary  Sendees,  Animal  and 
Plant  Health  Inspectioa  Service,  United 
States  Department  of  Agriculture,  who  is 
authorized  to  perform  the  function 
involved. 
***** 

6.  Paragraph  (f)  of  i  51.1  would  be 
revised  to  read: 


(f)  State.  Any  State,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands  of  the  United  States,  Guam,  the 
Northern  Mariana  Islands,  or  any  other 
territory  or  possession  of  the  United 
States. 


7.  Paragraph  (g)  of  i  51.1  woidd  be 
amended  by  changing  "/iccredited 
Veterinarian"  to  read  "Accredited 
veterinarian  ". 

a  Paragraph  (k)  of  S  51.1  would  be 
amended  by  changing  "slaughter"  to 
read  "slaughtered". 

9.  Paragraph  (1)  of  9  51.1  would  be 
removed. 

10.  Paragraph  (s)  of  }  51.1  would  be 
revised  to  read: 


(s)  Brucellosis  reactor  animal.  Any 
animal  classified  as  a  brucellosis  reactor 
as  provided  in  the  definition  of  official 
test  in  5  78.1  of  this  chapter. 

11.  In  i  51.1.  footnote  number  1  would 
be  removed. 
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12.  Paragraph  (t)  of  {  51.1  would  be 
revised  to  read: 
***** 

(t)  Brucellosis  exposed  animal.  Except 
for  a  brucellosis  reactor  animal  any 
animal  that:  (1)  b  part  of  or  has  been  fai 
contact  with  a  herd  known  to  be 
affected:  or  (2)  has  been  in  contact  with 
a  brucellosis  reactor  animal  for  a  period 
of  24  hours  or  longer,  or  (3)  has  been  in 
contact  with  a  bruceUosis  reactor 
animal  which  has  aborted,  calved  or 
farrowed  within  the  past  30  days,  or  has 
a  vaginal  or  uterine  discharge. 

13.  In  paragraph  (w)  of  S  51.1  the 
phrase  "of  this  part"  would  be  removed. 

14.  Paragraph  (y)  of  {  51.1  would  be 
revised  to  read: 

(y)  State  representative.  An  individual 
employed  in  animal  health  activities  by 
a  State  or  a  political  subdivision  thereof, 
and  who  is  authorized  by  such  State  or 
political  subdivision  to  perform  the 
function  involved  under  a  cooperative 
agreement  with  the  United  States 
Department  of  Agriculture. 

15.  The  definitions  in  §  51.1  would  be 
placed  in  alphabetical  order  and  the 
paragraph  designations  deleted. 

16.  Section  51.1  would  be  amended  by 
adding,  in  alphabetical  order,  the 
following: 

State  animal  health  official  The 
individual  employed  by  a  State  who  is 
responsible  for  Uvestock  and  poultry 
disease  control  and  eradication 
programs  in  that  State. 

Unofficial  vaccinate.  Any  cattle  or 
bison  which  have  been  vaccinated  for 
brucellosis  other  than  in  accordance 
with  the  provisions  for  official 
vaccinates  set  forth  in  §  78.1  of  this 
chapter. 

951.3    (Amended] 

17.  In  S  51.3  footnote  numbers  2  and  3, 
and  the  references  thereto,  would  be 
renumbered  1  and  2,  respectively. 

S51.6    (Am«fid«l] 

18.  In  §51.6  footnote  numbers  5  and  6 
and  the  references  thereto,  would  be 
renumbered  1  and  2,  respectively. 

S51.9    [Amended] 

19.  In  §  5U  footnote  number  1  and  the 
reference  thereto  would  be  removed. 

20.  Paragraph  (b)  of  S  51.9  would  be 
revised  to  read: 

S51.S   CtabiM  not  allowed. 


(b)  If  the  existence  of  brucellosis  in 
the  animal  was  determined  based  on  the 
results  of  an  official  test,  as  defined  in 
{  7ai  of  this  chapter,  and  specific 


instructions  for  the  administradon  of  the 
official  test  bad  not  previously  been 
issued  to  the  individual  performing  the 
test  by  Veterinary  Services  and  the 
State  animal  health  official. 
***** 

Done  at  Washington,  D.C..  tUa  30th  day  of 
October,  1985. 

G.).  Fkfatner. 

Acting  Deputy  Adminiatrator,  Veterinary 
Services. 

(FR  Doa  85-20329  Flkd  11^6-eS;  8:46  am] 
MjUNO  cook  M10-M4I 

9CFRPart7S 
[Docket  Na  85-009] 

Equine  Infectious  Anemia;  Procedure 
for  Approving  Laboratles  To  Conduct 
Official  Tests 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  in  9  CTH  Part  75 
to  change  the  procedure  for  approving 
laboratories  to  conduct  official  tests  for 
equine  infectious  anemia.  The  change 
would  require  the  Deputy  Administrator, 
Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service,  to  consult 
with  the  State  official  responsible  for 
the  livestock  and  poultry  disease  control 
and  eradication  programs  in  the  State  in 
which  the  laboratory  is  located  before 
approving  a  laboratory.  This  action 
appears  to  be  necessry  to  ensure  that 
the  Deputy  Administrator  has  all 
relevant  information  when  deciding 
whether  to  approve  a  laboratory.  This 
document  also  proposes  to  reUeve 
certain  restrictions  regarding  the 
interstate  movement  of  reactors  to  home 
farms  and  diagnostic  or  research 
facilities  which  do  not  appear  to  be 
necessary  to  prevent  the  interstate 
dissemination  of  equine  infectious 
anemia.  Further,  this  document  proposes 
to  delete  the  provision  for  release  of 
reactors  from  diagnostic  or  research 
facilities  when  they  are  determined  by  a 
test  recognized  by  USDA  to  be  fiee  of 
equine  inifectious  anemia.  This  action 
appears  to  be  necessary  because  there 
are  presently  no  such  tests  recognized 
by  USDA.  Finally,  this  document 
proposes  to  set  forth  the  conditions 
under  which  a  diagnostic  or  research 
facility  is  granted,  denied  or  withdrawn 
approval  to  receive  reactors  interstate. 
date:  Written  comments  must  be 
received  on  or  before  January  6. 1986. 
ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gesael,  Director. 


Regulatory  Coordination  Staff,  APHIS, 
USDA,  Room  728,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Comments  should  indicate  that  they  are 
in  response  to  Docket  N.  85-069.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  ajn.  and  4:30  pan.,  Monday 
through  Friday,  except  holidays. 

ran  niRTHER  wtdrmation  contact: 

Dr.  C.  A.  Gipson,  Special  Diseases  Staff, 
VS.  APHIS,  USDA,  Room  826,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301-436-8321. 

SUPPLEMENTARY  INRMMATION: 

Background 

The  regulations  in  9  CFR  Part  75 
(referred  to  below  as  the  regulations) 
include  provisions  concerning  the 
interstate  movement  of  horses,  asses, 
ponies,  mules,  and  zebras  found  to  be 
affected  with  equine  infectious  anemia 
(referred  to  below  as  ELA).  also  known 
as  swamp  fever.  The  regulations  provide 
that  the  Agar  gel  immuno-diffusion  test 
is  the  official  test  for  determining 
whether  horses,  asses,  ponies,  mules, 
and  zebras  are  affected  with  ELA.  The 
official  test  for  EIA  is  required  to  be 
conducted  in  a  laboratory  approved  by 
the  Deputy  Administrator.  Veterinary 
Services.  Under  the  definition  of 
"Official  test"  in  present  S  75.4(b),  a 
laboratory  will  be  approved  by  the 
Deputy  Administrator  after  the  Deputy 
Administrator  has  determined  that  the 
laboratory: 

(i)  Has  adequately  trained  technical 
personnel  assigned  to  conduct  the  test, 
(ii)  uses  USDA  licensed  antigen,  (iii) 
follows  standard  test  protocol  (iv) 
meets  check  test  proficiency 
requirements,  and  (v]  reports  all  test 
results  to  State  and  Federal  animal 
health  officials. 

This  document  proposes  to  indicate 
where  the  standards  for  approval  foe 
laboratories  may  be  obtained  and  to 
specify  that  the  training,  protocols  and 
check  test  proficiency  requirements  are 
prescribed  by  this  Department's 
National  Veterimuy  Services  Laboratory 
at  Ames,  Iowa. 

This  document  also  proposes  to  add  a 
provision  whereby  the  Deputy 
Administrator  shall  consult  with  the 
State  animal  health  official  before 
granting  approval  to  laboratories  to 
conduct  official  EIA  tests. 

This  provision  appears  to  be 
necessary  to  ensure  that  the  Deputy 
Administrator  has  all  relevant 
information  when  deciding  whether  to 
approve  a  laboratory. 

Because  State  animal  health  officials 
often  work  with  laboratories  located 
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within  their  respective  States,  they  are 
often  in  a  better  position  than  the 
Deputy  Administrator  to  determine 
whether  a  specific  labotatory  meets  the 
standards  presently  necessary  for 
approval  to  conduct  the  oRicial  EIA  test. 

It  has  sometimes  occurred,  for 
example,  that  a  laboratory  has 
conducted  "screening."  i.e.,  performing  a 
test  for  a  diseases  and  giving  test  results 
to  the  owner  of  the  animal  but  not  to 
appropriate  State  or  Federal  ofBdals. 
Because  of  the  dose  woridng 
relationship  between  the  State  officials 
and  the  laboratory.  State  officials  are 
often  better  able  to  leom  that  a 
laboratory  is  involved  in  "Screening" 
than  is  the  Deputy  Administrator.  In 
other  cases  State  officials  have 
knowledge  of  laboratories  that  do  not 
foUow  standard  test  protocols  or  that 
otherwise  follow  practices  that  render 
them  unsuitable  to  perform  official  EIA 
tests. 

"Hie  proposed  provision  would 
provide  a  mechanism  whereby  the 
Deputy  Administrator  would  not  grant 
approval  to  a  laboratory  without  first 
consulting  with  the  State  animal  health 
official  in  the  State  in  which  the 
laboratory  is  located  This  would  help 
ensure  that  all  relevant  facts  about  the 
laboratory  are  considered,  before  the 
Deputy  Administrator  makes  a 
determination  that  a  laboratory  meets  or 
does  not  meet  the  standards  necessary 
for  approvaL 

Furtfier,  this  doctraient  would  amend 
the  requirements  for  the  interstate 
movement  of  reactors  to  approved 
diagnostic  or  research  facilities 
contained  in  present  S  75.4(cK2). 
Presently,  reactors  are  required  to  be 
accompanied  interstate  to  such 
diagnostic  or  research  {actlities  by  a 
permit  from  the  appropriate  livestock 
sanitary  official  in  the  State  of 
destination.  The  present  regulations  do 
not  define  a  penniL  Further,  some  state 
officials  on  occasion  orally  authorize 
such  movements.  Therefore,  this 
document  would  amend  the  current 
requirements  to  provide  that,  among 
other  things,  a  reactor  may  be  moved 
interstate  to  a  diagnostic  or  research 
facility  only  after  the  State  animal 
health  official  in  the  State  of  destination 
has  authorized  the  movement  of  the 
reactor  to  that  State  and  has  so 
informed  the  individual  issuing  the 
certificate.  The  Depertment  believes 
that  such  a  requirement  would  be 
sufficient  to  insure  that  the  State  animal 
health  official  knows  of  and  agrees  to 
the  impending  movement  of  a  reactor 
into  the  State. 

This  docimient  also  removes  from 
present  i  75.4(cU2)  the  provision  that 
allows  the  release  of  a  reactor  from 


quarantine  at  a  diagnostic  or  research 
facility  if  the  animal  is  determined  free 
of  equine  iitfectious  anemia  through 
tests  recognized  by  the  United  States 
Department  of  Agriculture.  This 
provision  is  removed  because  there  are 
presently  no  recognized  tests  which  will 
determine  a  reactor  to  be  free  of  the 
disease,  and  therefore  no  such  releases 
of  reactors  frt>m  quarantine  at 
diagnostic  or  research  facilities  can 
presently  be  authorized. 

This  docnraent  would  also  set  forth 
the  conditions  under  which  a  diagnostic 
or  research  facility  is  granted,  denied  or 
withdrawn  approval  to  receive  reactors 
moved  interstate  under  present 
S  75.4(c)(2). 

Further,  this  document  would  also 
relieve  a  restriction  presently  imposed 
in  i  75l4(c)(3).  Present  I  7S.4(c)(3) 
provides  regulations  under  w^iich  a 
reactor  may  be  moved  interstate  to  its 
home  farm.  One  of  the  requirements 
presently  set  forth  in  that  section  is  that 
the  reacator  be  "disclosed  on  an  official 
test  conducted  in  a  State  other  than  the 
State  in  whidi  the  home  farm  of  the 
reactor  is  located".  This  proposal  would 
remove  this  requirement,  since  the  risk 
of  the  interstate  spread  of  equine 
infections  anemia  by  a  reactor  moving 
interstate  to  a  home  farm  is  not  affected 
by  the  location  at  which  an  official  test 
is  conducted. 

Miscellaneous 

This  document  also  makes  certain 
nonsubstantive  changes  in  the 
regulations  for  purposes  of  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule"  The  Department  has 
determined  that  this  action  would  not 
have  an  ^ect  on  the  economy  of  $100 
million  or  more;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agendes.  or  geographic  regions;  and 
would  have  no  significant  adverse 
effects  on  competiticMi,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  not  anticipated  that  a  significant 
number  of  laboratories  would  be 
affected  by  adoption  of  this  proposal  In 
addition,  conducting  official  EIA  tests  is 
not  a  substantial  economic  activity  of 
any  laboratory  in  the  United  States. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 


Service  has  determined  that  the 
adoption  of  the  proposal  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  ol  Subjwis  in  9  CFS  PHt  75 

Animal  Diseases,  Horses,  Quarantine, 
Transportation,  Equine.  Dourine,  Equine 
infectious  anemia,  Contagious  equine 
metritis. 

PART  7S— COMMUNICABLE  DISEASES 
IN  HORSES.  ASSES,  PONIES,  MULES, 
AND  ZEBRAS 

Accordingly,  it  is  proposed  to  amend 
the  regulations  in  9  CFR  Part  75  as 
follows: 

1.  The  authority  dtation  for  Part  75 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-113. 115. 117. 12a 
121. 12»-1U:  7  CFR  2.17.  2^1.  and  371.2(d). 

2.  Section  75.4  wrould  be  revised  as 
follows:  (The  undesignated  center 
heeding  is  reprinted  without  charge  for 
the  convenience  of  the  reader). 


Equine  Infsetious 
Fever) 


(Swt 


S  75.4    Interstate  movement  of  equine 
intecMous  I 
laborsCortse,  ( 


of 


(a)  Definitions.  For  the  purpose  of  this 
section,  the  following  terms  have  the 
meanings  set  forth  in  this  paragraph. 

Accredited  veterinarian.  An 
accredited  veterinarian  as  defined  in 
Part  160  of  this  chapter. 

Certificate.  An  offidal  document 
issued  by  a  State  representative, 
Veterinary  Services  representative,  or 
an  accredited  veterinarian  at  the  point 
of  origin  of  die  interstate  movement  on 
which  are  listed:  (1)  The  description, 
including  age,  breed,  color,  sex,  and 
distinctive  markings  when  present  (such 
as  brands,  tattoos,  scars  or  blemishes), 
of  each  reactor  to  be  moved;  (2)  the 
number  of  reactors  covered  by  the 
document;  (3)  the  purpose  for  which  the 
reactors  are  to  be  moved:  (4]  the  points 
of  origin  cmd  destinations:  (5)  the 
consignor  and  (6)  the  consignee;  and 
which  states  that  each  reactor  identified 
on  the  certificate  meets  the  requirements 
of  9  75.4(b). 

Deputy  Administrator.  The  Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  or  any  other  Veterinary 
Services  official  to  whom  authority  is 
delegated  to  act  for  the  Deputy 
Administrator. 

Officially  identified.  The  permanent 
identification  of  a  reactor  using  the 
National  Unifonn  Tag  code  number 
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assigned  by  the  Uniled  State* 
Department  of  Agricnltae  to  the  State 
in  which  the  reactor  was  tested, 
followed  by  *e  letter  "A",  >  wUch 
markings  sbc^  be  permanentfy  epfrfted 
to  the  reactor  by  a  Vetermary  Snvicee 
representaSve,  State  lepresentafive  or 
accre<fited  veterinarim  who  shaQ  oae 
for  the  purpose  a  hot  kon  or  chenkal 
brand,  fceenrniarfciiig  or  a  lip  tattoa  If 
hot  iroa  or  cfasmical  brandbig  or 
freezemaildBg  is  need,  the  maikings 
shall  be  not  less  tban  two  indicfthf^ 
and  iball  be  applied  to  the  kit  sboidder 
or  left  side  of  the  neck  of  the  reactor.  U  a 
lip  tatto  i»used.  each  character  of  the 
tatto  shall  be  not  less  than  one  inch  high 
and  three-fourths  of  an  inch  wide  and 
shall  be  applied  to  the  inside  surface  of 
the  upper  lip  of  the  reactor. 

Official  test  The  Agar  gel  iramiino- 
diffusion  test  for  eqsine  infectioBS 
anemia  conducted  in  a  laboratory 
approved  by  ttte  Deputy  Adrainiatrtor. 

Reactor.  Any  lucae.  ass,  mule,  pony  or 
zebra  which  is  subjected  to  an  official 
test  and  foond  positive. 

State.  Any  State,  the  District  of 
Columbia.  Puerto  Rico,  the  Vir^ 
Islands  of  the  United  Slates,  Guam,  the 
Northern  Mariana  Islands,  or  any  other 
territory  or  possession  of  the  United 
States. 

State  animal  health  official.  The 
individual  employed  by  a  State  who  is 
responsiUe  for  livestock  and  poultry 
disease  control  and  eradication 
programs. 

State  representative.  An  indfvfdnal 
employed  in  animal  health  activittes  of  a 
State  or  a  State's  pcrfftical  subdivision, 
who  is  antfaorized  by  that  State  to 
perform  the  function  involved  under  a 
cooperative  agreement  with  tire  United 
States  Department  of  Agriculture. 

Veterinarian  in  Charge.  The 
veterinary  official  of  Veterinary 
Services,  Aninial  and  Plant  Heelth 
Inspection  Service,  United  States 
Department  of  Apiculture,  who  is 
assigned  by  the  Deputy  Administrator  to 
supervise  and  perform  the  animel  health 
activities  of  the  Animal  and  Ptant 
Health  Inspection  Service  in  the  State 
concerned. 

Veterinary  Services  reppesentaiive. 
An  individaal  employed  by  Veterinary 
Services,  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agricnitore,  who  is   ' 
authorized  to  perform  the  function 
involved 


'  fnformation  as  to  Sn  NaHoiut  Unifbnn  Tag 
code  namber  syvtem  can  be  obtained  from  tla 
Deputy  Aifiiiiiititi'atur.  Veterinary  Serrtceti  Anfana} 
and  Ptant  Heatth  Inspection  Service.  United  Statet 
Depar^Bent  of  Agricnftnre,  Federal  Cent^Bitihfing. 
HyattaviUe.  Maryland  20782. 


(b)  Interstate  MUveaiait  No  reactor 
may  be  moved  IiHetsiutB  unless  tbe 
reactor  is  ofBcfaffy  fodientffied.  Is 
accompanied  by  a  certificate,  and  meets 
the  coB(fidons  of  either  paragraph  (b}tl). 
(b)(2l.  or  (bX31  of  this  section: 

(1)  The  reactor  is  moved  iateistate,  for 
immediate  ylanghtor  either  la  a 
Federally  inspected  slaughtering 
estafalishmeat  operatinf  under  the 
provisions  of  the  Federal  ileal 
Inspection  Act  (21 USXL  601  at  aeq.)  or 
to  a  State-inspected  slaqghtering 
establishment  that  has  inspectioa  by  a 
State  represealative  at  time  of  slaughter, 
or 

(2)  The  reactor  is  moved  hiterstate  to 
a  diagnostic  or  research  facility  after  the 
individual  iasoing  the  certificate  boa 
consulted  wtth  the  State  animal  health 
official  in  the  State  of  destination  and 
has  determined  that  the  reactor  to  be 
moved  interstate  wit)  be  sumtamed  in 
isolation  soffieieBt  to  preyeat  die 
transmission  of  equine  infectimis 
anemia  to  other  horses,  asses,  ponies, 
mules,  or  zebras,  and  wiS  remain 
quarantined  under  State  authority  at  die 
diagnostic  or  research  facility  until 
natural  death,  slaughter,  or  until 
disposed  of  by  euthanasia;  or 

(3)  The  reactor  is  moved  interstate  to 
its  home  farm,  after  the  individual 
issuing  the  certificata  has  consulted  with 
the  State  animal  health  official  in  the 
State  of  deatiaation  and  has  determined 
that  the  reactor  to  be  moved  interstate 
will  be  maintained  ia  isolation  sufficient 
to  prevent  the  transmiaaiofi  of  equine 
infiectkns  anemia  to  otber  horses,  asses, 
poniee,  mules,  or  xebras,  and  wiU 
remain  qaaraitfiBed  umier  State 
authority  on  the  reactor's  home  farm 
imtil  natural  death.  skugMer.  or  until 
disposed  of  by  euthanasia. 

(c)  Approval  of  Laboratories  and 
Diagnostic  or  Research  Facilities.  (1} 
The  Depaty  Administrator  wiQ  approve 
labOTatories  to  conduct  Ae  aftciaS  test 
only  after  consulting  with  the  State 
animal  health  ofHcial  in  the  State  in 
which  the  laboratory  is  tecated  and 
after  determining  that  the  laboratory:  (i) 
Has  technical  personnel  assigned  to 
conduct  the  official  test  who  have 
received  training  prescribed  by  tite 
National  Veterinary  Services 
Laboratory:  (ii)  uses  Unhed  States 
Department  of  Agriculture  licensed 
antigen;  [iii)  follows  standard  test 
protocid  Iffesoibed  by  the  National 
Veterinary  Services  Laboratory,  (iv) 
meets  check  test  profiJciency 
reqoirements  prescribad  by  the  National 
Veterinary  Senricee  Laboratory;  and  (v) 
reports  all  official  test  resuHs  to  the 


State  animal  heahh  offickl  and  fixe 
Veterinarian  fn  Chaise.* 

(2)  The  Deputy  Adumiistrafor  wiB 
approve  diagnostic  or  research  lucilftles 
to  whidi  reactors  may  be  moved 
interstate  under  paragraph  (b](Z)  of  this 
section,  after  a  determinatian  by  the 
Deputy  Administrator  thai  the  facility 
has  mcilities  and  en^rloys  procedures 
which  are  adequate  to  prevent  the 
transmissions  of  equine  rnfecticnis 
anemia  from  reactors  to  other  equine 
animals.* 

(d)  Denial  and  Withdrawal  of 
Approval  of  Laboratories  and 
Diagnostic  or  Research  Facilities.  The 
Deputy  Administrator  may  deny  or 
withdraw  approval  of  any  laboratory  to 
conduct  the  official  test  or  of  any 
diagnostic  or  research  facility  lo  receive 
reactors  moved  interstate,  upon  a 
determination  that  the  laboratory  or 
diagnostic  or  research  facility  does  not 
meet  the  criteria  for  approval  imder 
paragraph  (c)  of  this  section. 

fl)  In  the  case  of  a  denwl,  te  operator 
of  the  laboratory  or  facility  wifi  be 
informed  of  the  reasons  for  denial  aad. 
upon  request,  shall  be  afiorded  an 
opportunity  for  a  hearing  with  respect  to 
the  merits  or  validity  of  such  action  ia 
accordance  with  rules  of  practice  which 
shall  be  Adopted  for  th^*  proceeding.. 

(2)  In  the  case  of  withdrawal,  before 
such  action  is  taken,  the  operator  ef  the 
laboratory  or  facility  will  be  informed  of 
the  reasons  for  the  proposed  wMbtfrewal 
and  upon  request,  shall  be  afforded  an 
opport\mity  for  a  honing  wf  At  respect  to 
the  soerits  or  vaBdfty  of  sodi  action  in 
accordance  with  rules  of  praetiee  which 
shall  be  adopted  for  the  proceeding. 
However,  wftbd^awal  shall  become 
effectfve  pentfing  final  detemunation  in 
the  proceetfing  when  die  Deputy 
Administrator  determines  that  such 
action  is  necessary  to  protect  the  public 
health,  interest,  or  safety.  Such 
withdrawal  shaA  be  effective  upon  ocal 
or  written  notification,  whichever  is 
earlier,  to  the  operator  of  the  laboratory 
or  facility.  In  the  event  of  oral 
notification,  written  confirmation  shall 


and  check  test  proficiency  requirements  prescribed 
by  the  MatieMtVsrwI—iy  Seevto*  Lshssaluij. 
an4  th*  DSBwe  aoAaAlnHaa  oTaypianvd 
laboratodas  can  b«  obtained  front  tka  Oepii^ 
Administrator,  Veterinary  Service*.  Animal  and 
Plant  HeaHb  htspactfon  Service.  United  States 
Departinent  of  Agriculture.  Federal  Center  BuiMfais. 
HyatUville  Maryiawl  VOtB. 

*  Fadlitiaa  aad  psacedwcs  wlaob  m%  adeyta le  IB 
prevent  the  ttansmission  eC  equine  infectious 
anemia,  and  Ifie  names  and  addVesse*  of  approved 
diagnostic  or  research  facilities,  can  be  obtained 
froK  Ike  Depu^  AilitiilatTMtor,  Vetadnuy  Ser  vitas. 
Animal  awl  PiMUMeeithl—p«ctlo»S»vfc%UafA 
Stales  Department  of  AgricaltuBe.  Federal  Center 
Buitdlng.  Hyaflsville,  Maryland  20782. 
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be  given  as  promptly  as  circumstances 
allow.  This  withdbrawal  shall  continue  in 
effect  pending  the  completion  of  the 
proceeding,  and  any  judicial  review 
thereof,  uniess  otherwise  ordered  by  the 
Deputy  Administrator. 

(3)  Approval  for  a  laboratory  to 
conduct  the  official  test  will  be 
automatically  withdrawn  by  the  Deputy 
Administrator  when  the  operator  of  the 
approved  laboratory  notifies  the 
National  Veterinary  Services  Laboratory 
in  Ames,  Iowa,  in  writing,  that  the 
laboratory  no  longer  conducts  the 
official  test 

(4)  Approval  for  a  diagnostic  or 
research  facility  to  receive  reactors 
moved  interstate  will  be  automatically 
withdrawn  by  the  Deputy  Administrator 
when  the  operator  of  the  approved 
diagnostic  or  research  facility  notifies 
the  Deputy  Administrator,  in  writing, 
that  the  diagnostic  or  research  facility 
no  longer  receives  reactors  moved 
interstate. 

Done  at  Washingtoa  D.C..  this  30th  day  of 
October  1965. 

G.  J.  FiditiMr. 

Acting  Deputy  Administrator,  Veterinary 

Services. 

(FR  Doc.  85-26328  Filed  11-5-85:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  444 

Trade  Regulation  Rule;  Credit 
Practlcee;  Requeet  for  Exemption  by 
State  of  Wieconein 

aoency:  Federal  Trade  Commission. 
AcnoN:  Request  for  exemption  fit)m 
trade  regulation  nde  by  the  State  of 
Wisconsin. 

SUMKURV:  The  Federal  Trade 
Commission  hereby  publishes  for 
comment  a  request  from  the  State  of 
Wisconsin  for  an  exemption  from  the 
Commission's  trade  regulation  rule  on 
Credit  Practices,  16  CFR  Part  444  (1984) 
(Credit  Practices  Rule). 
DATE  Comments  are  invited  and  must 
be  received  on  or  before  January  6, 1986. 

ADDRESS:  Comments  on  the  Request 
for  Exemption  of  the  State  of  Wisconsm 
should  be  sent  to:  Secretary,  Federal 
Trade  Commission,  Washington,  D.C. 
20580 

Comments  should  be  captioned: 
"Wisconsin  Petition  for  Statewide 
Exemption  from  the  Credit  Practices 
Rule." 

Copies  of  the  Petition  can  be  obtained 
from  the  PubUc  Reference  Room,  Room 
130,  Federal  Trade  Commission,  6th  and 


Pennsylvania  Avenue,  N.W., 
Washingtoa  D.C.  2058a  (202)  523-3598. 
In  addution,  the  Petition  may  also  be 
obtained  bom.  the  Office  of  the 
Commissioner  of  Banking,  P.O.  Box 
7876.  Madison,  Wisconsin  53707  or  by 
calling  Robert  Patrick,  General  Counsel 
at  (806)  266-1621. 

FOR  FURTHER  INFORMATION  CONTACT 
Ruth  R.  Amberg  or  Sandra  M.  Wilmore, 
Division  of  Credit  Practices,  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission,  Washington,  D.C.  20580, 
(202)  724-1187  or  (202)  724-1100. 
SUPPLEMENTARY  INFORMATION:  The 

Credit  Practices  Rule  states  that  it  is 
unfair  for  a  creditor  in  a  transaction 
subject  to  the  Rule  '  to  include  in  a 
contract  a  provision  that  constitutes  or 
contains  a  confession  of  judgment  or 
similar  waiver  a  waiver  of  exemptions; 
an  assignment  of  wages  (with  certain 
limited  exceptions);  or  a  non-purchase 
money  security  interest  in  certain  types 
of  household  goods.  The  Rule  also  states 
that  it  is  deceptive  for  a  creditor  to 
misrepresent  a  cosigner's  liability  and 
unfair  for  a  creditor  to  fail  to  disclose 
the  cosigner's  liability.  The  Rule  requires 
that  a  particular  notice  be  provided  to 
potential  cosigners  and  states  that  a 
creditor  complying  with  that  disclosure 
provision  does  not  violate  the 
prohibition  against  unfair  and  deceptive 
statements  concerning  the  cosigner's 
liability.  The  Rule  states  that  it  is  an 
unfair  practice  for  a  creditor  to  assess 
multiple  late  fees  when  the  only 
delinquency  is  the  failure  to  pay  a 
previously  assessed  late  fee. 

The  Credit  Practices  Rule  provides 
(Rule  section  444.5, 16  CFR  444.5)  that  if 
a  state  applies  for  an  exemption  bom  a 
provision  of  the  Rule,  such  exemption 
will  be  granted  if  the  Conmiission 
determines  that:  (1)  There  is  in  effect  a 
state  requirement  or  prohibition  that 
applies  to  any  transaction  to  which  a 
provision  of  the  Credit  Practices  Rule 
applies;  and  (2)  the  state  requirement  or 
prohibition  aiffords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  the  Rule's 
provision.  Such  an  exemption  will 
continue  for  so  long  as  the  state 
effectively  administers  and  enforces  its 
law.  The  result  of  the  exemption  is  that 


'  The  Federal  Trade  CommiMion  doet  not  have 
juritdiction  over  banki  or  federally-chartered  or 
iniured  lavings  and  loan  association*,  to 
transaction*  by  those  creditors  are  not  subject  to 
the  Rule.  However,  the  Federal  Reserve  Board  and 
the  Federal  Home  Loan  Bank  Board  have  adopted 
substantially  similar  rules  for  those  institutions. 
These  rules  become  effective  |anuary  1. 1988.  The 
FRBs  rule  and  the  FHLBBs  rule  may  be  found  at  50 
FR  11695  (April  29. 1965)  and  SO  FR  19325  (May  B. 
1985).  respectively. 


the  exempted  provision  of  the  Credit 
Practices  Rule  is  not  in  effect  in  that 
State.* 

The  State  of  Wisconsin  asserts  that 
the  Wisconsin  Consumer  Act  and  the 
State  enforcement  scheme  for  that  Act 
meet  the  standards  for  exemption 
contained  in  the  Rule  and  requests  an 
exemption  on  that  basis. 

The  Commission  has  determined  to 
published  the  exemption  request  for 
public  comment  for  60  days  to  allow  the 
Commission  to  receive  information  frt>m 
the  public  on  the  question  whether  the 
state  requirements  meet  the 
Commission's  criteria  for  exemption. 

Call  for  comment  Interested  persons 
are  invited  to  comment  on  the  State  of 
Wisconsin's  request  for  an  exemption, 
which  is  simunarized  below.  The 
Commission  staff  is  particularly 
interested  in  receiving  comments  on 
certain  issues  identified  below. 
However,  comments  are  invited  on  any 
aspect  of  the  Wisconsin  petition.  At  the 
end  of  the  comment  period,  the 
Commission  staff  will  review  the 
comments  received  and  make  a 
recommendation  to  the  Commission  as 
to  whether  the  requested  exemption 
should  be  granted.  The  Commission  will 
publish  its  decision  to  grant  or  deny  the 
exemption. 

As  set  forth  in  §  444.5,  the 

Commission  will  evaluate,  in  the  context 
of  an  exemption  proceeding,  appropriate 
state  petitions  for  exemption  to 
determine  whether  the  level  of 
protection  to  consumers  tinder  the  state 
law  is  substantially  equivalent  to  the 
Credit  Practices  Rule  and  whether  the 
state  law  is  administered  and  enforced 
effectively.  As  explained  in  the  staff 
guidelines,  the  exemption  proceeding 
will  be  conducted  pursuant  to  S  118  of 
the  Commission's  Rules  of  Practice.' 

As  indicated  in  the  Rule's  Statement 
of  Basis  and  Purpose,  the  requirement  in 
S  444.5  that  a  comparable  state 
requirement  be  "substantially 
equivalent"  to  the  Commission's  rule 
provision  does  not.  in  the  Commission's 


'To  assist  the  states  in  applying  for  exemptions, 
the  FTC  has  published  staff  guidelines  for 
exemption  proceedings  under  the  Credit  Practice* 
Rule  at  50  FR  19335.  May  S.  1965. 

'The  staff  guidelines  aUo  state  that  additional 
procedures  for  pubUc  participation  may  b« 
scheduled  if  necessary  for  a  full  and  fair 
presentation  of  significant  factual  issues,  such  ■• 
when  cross-examination  is  necessary.  (A 
determination  as  to  whether  such  procedures  will 
be  necessary  with  respect  to  this  exemption  request 
has  not  been  made  at  this  time.)  The  guidelines  list 
the  information  that  should  be  contained  in  any 
request  for  such  additional  procedure*.  Any  *uch 
requeit  should  be  sent  to  the  Office  of  the 
Secretary,  Federal  Trade  Commi**ion.  Washington, 
DC.  20580. 
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view,  reqmre  that  !he  state  nqmrement 
mirror  exactly  the  Connmssion 
provisioH.  Any  diiferencefl  that  exist 
however,  should  be  so  mioor  as  nof  to 
deprive  consuiners  of  Ae  feve!  of 
protectiOTi  gueranteed  by  tiie 
CommiGsion  Rule  nor  to  complicate 
significantly  compliance  by  interstate 
creditDCs.  Other  facton  that  will  be 
considered  by  the  CommisaiKHi  in 
determiaiiig  whether  an  exemption  is 
warranted  inchidc  the  resources 
committed  by  the  state  to  enforce  its 
provisions,  and  ttie  extent  of  any  private 
rights  of  action  available  to  aggrieved 
consumers  49  FR  7740.  7783. 

Contents  of  the  V\^sconsm  Submission 

Wisconsin  has  fttovided  a  copy  of  die 
relevant  state  statutes  and  a  narrative 
statement  comparing  the  state  l»w  with 
the  corresponding  provisions  of  the 
Credit  Practices  Rule.  The  statement 
also  explains  how  state  law  and  the 
Rule  would  apply  to  the  same 
transaction.  The  Annual  Reports  of  the 
Banking  Commission  foe  each  of  the 
past  three  years  are  also  provided.  They 
contain  summaries  of  cases  brought 
under  the  Wisconsin  Consumer  Act  and 
show  what  the  Banking  Commission  has 
done  to  enforce  the  Wisconsin 
Consnmer  Act  during  the  last  three 
years.  The  petition  is  signed  by  the 
Commifisiooer  of  Banking,  who  is  the 
Administrator  of  the  Wisconsin 
Consumer  Act. 

The  Wisconsin  Consumer  Act  as 
Described  in  the  SobmisaaB 

A.  General 

1.  Covta-age.  Sections  421.301  (10). 
(20),  and  (30)  of  the  Wisconsin 
ConsuiBer  Act  provide  that  an  extetaion 
of  consumer  credit  to  wiaeh  the 
Wisconsin  Consueier  Act  applies 
includes  any  sale,  lease,  or  loan  with  a 
consumer  on  which  a  finance  charge  is 
or  may  be  assessed,  or  which  is  payable 
in  more  than  four  matallments.  The  Rule 
applies  to  on  agreement  between  • 
consumer  and  a  lender  or  retail 
installment  seUer.  The  Rule's  definition 
of  a  retail  installment  seOer  includes  a 
person  who  sells  goods  or  services  to  a 
consumer  pursuant  to  a  lease-purchase 
arrangemenL  The  Rule  defines  a  debt  as 
money  that  is  due  or  alleged  to  be  due 
from  one  to  another  and  does  not 
require  that  a  covered  obligation  be 
subject  to  a  finance  charge  or  payable  in 
more  than  four  installments. 

The  Wisconsin  Consumer  Act  covers 
agricultural  credit,  as  well  as  credit  for 
persMiai,  family,  or  heuaehold  use  and 
applies  only  to  transactions  in  which  the 
amount  financed  is  less  than  $25,000. 
The  Rule  covers  credit  for  personal, 


family,  or  hottsriiohl  use  and  sets  no 
dollar  limit  on  covered  transactions. 
(See  section  421.2(^^  WIS.  STAT.) 
Public  comment  is  sought  on  the  degree 
to  which  the  dffiersBces  in  coverage 
between  state  law  and  the  Rule  affect 
the  levd  of  protection  afforded  by  state 
law. 

2.  Enforcement.  The  Wisconsin 
Consumer  Act  is  administered  by  the 
CommissioneT  of  Banking.  Among  his 
functions,  tfie  Comnussiwier  is 
authorized  to  receive  and  act  on 
comi^nts,  adopt  administrative  rules, 
review  and  approve  contract  forms,  and 
commence  actions  through  die 
Department  of  Jastice.  Adbniiistration  of 
the  Act  inchides  the  dnrect  examination 
of  certain  creditors  by  a  field  staff  of 
five  examiners,  fa  edcfition.  there  are 
two  consumer  credit  examiners  who 
handle  complaints  received  against 
creditors  not  subject  to  routine 
examinations. 

From  March  1, 1981  to  February  28, 

1982,  according  to  its  annual  report,  the 
Wisconsin  Banking  Commission 
reviewed  546  complaints  under  the 
Wisconsin  Consimier  Act  of  which  one 
pertained  to  the  taking  of  a  aeovity 
interest  in  exempt  property.  Others  did 
not  appear  to  pertain  to  practices 
covered  by  the  Rule.  During  that  time 
period,  the  Wisconsin  Banking 
Commission  received  112  complaints 
pertaining  to  practices  not  covered  by 
the  Wisconsin  Consumer  Act.  As 
summarized,  the  practices  complained 
of  do  not  appear  to  be  covered  by  the 
Rule  either.  During  diat  same  time 
period,  the  state  completed  seven 
enforcement  actions  involving  alleged 
violations  of  the  Act.  Three  of  the  seven 
charged  the  creditor  with  the 
assessment  of  excessive  ddinquency 
charges,  but  it  is  not  clear  from  the 
summaries  provided  whether  the 
excessive  charges  included  the 
pyramiding  of  late  charges,  a  pcacfice 
prohibited  by  the  Rule.  Other  allegations 
did  not  appear  to  involve  practices  that 
would  also  violate  the  Act 

From  March  1. 1982  to  February  28, 

1983,  the  Wisconsin  Banking 
Commission  received  393  complaints  of 
violations  ol  the  Wisconsin  Consumer 
Act  including  one  complaint  involving 
the  use  of  a  prohibited  confession  of 
judgmoit.  s  practice  that  wtiuld  vidate 
the.Rjile.  Four  other  complaints  involved 
excessive  delinquency  charges  which,  if 
the  excessive  charges  included  the 
pyramiding  of  late  fees,  would,  violate 
the  Rule.  The  Wisconsin  Banking 
Conunissfon  also  received  105 
complaints  of  practices  not  covered  by 
the  Wisconsin  Consumer  Act  which  do 
not  appear  to  be  covered  by  the  Rule 


eitfier.  Enforcement  proceedfngs  broug&t 
under  the  Act  during  that  time  period 
included  three  eompltted  eases,  two  of 
which  alleged  contracting  for 
ddinqueiKy  charges  ia  excess  of  that 
pemitled  l^  the  statate.  Again,  if  the 
excessive  charges  indoded  the 
pyrami(big  of  late  fees,  tiut  vmaM  also 
violate  the  Rule.  Other  practices  alleged 
wete  net  ooveted  by  the  Raic. 

From  March  1, 1983  to  February  29, 
1984,  the  Wisconsm  Bankhig 
Commission  processed  384  complaints 
of  violations  of  the  Act  ol  which  one 
involved  the  foihue  to  provide  the 
requhred  notice  to  a  cosigner,  a  practice 
that  would  also  vidate  tibe  Rule.  Seven 
other  complaints  involved  cxcessiv* 
deliquency  charges.  The  Bankii^ 
Commission  received  171  complaints 
regardiBg  practices  not  covered  by  the 
Act.  The  practices  complained  of  do  not 
appear  to  be  covered  by  the  Rule. 
E^orcement  iut>ceeding»  brought  during 
that  time  period  included  two  completed 
cases,  neither  of  which  appeared  to 
involve  practices  covered  by  the  Rale. 
The  state  also  had  four  cases  pending 
during  that  time  period,  two  of  which 
included  allegations  of  contracting  for 
excessive  deliquency  charges,  a  practice 
that  would  vfofate  Ae  Rule  if  those 
chai^ges  included  the  pyramiding  of  late 
fees. 

Hie  Wisconsin  Banking  Commissioner 
has  the  authority  to  adc^t 
administrative  rules  to  cany  out  the 
purposes  of  the  Act,  and  has  dooe  so. 
Rules  under  the  Wisconsin  Act  that  are 
relevant  to  the  CretSt  Practices  Rule  are: 
A  rnJe  describing  language  to  be  used  fn 
making  an  assignment  of  wages 
revocable:  a  rule  stating  that  a  purchase 
money  security  interest  may  cover 
repairs  and  repleceiiient  parts  for  the 
item  purchased:  and  nrfes  modifying  ite 
notice  given  to  oblifors. 

To  assist  creditors  in  designing  forms 
that  com^  with  the  Act  the  Wisconsin 
Banking  Commiesioner  reviews  forms 
used  in  coosamer  credit  transacticnn. 
From  the  time  that  the  WiecoRsin 
Consumer  Act  beeanie  efiective  Ihreu^ 
the  time  cutesed  by  the  1984  report  that 
we  received  780  business  and  frade 
associations  had  submitted  faraw  for 
approval  Approval  (d  a  fom  or 
procedure  by  the  Banking  ConuoiasiiBt 
protects  a  creditor  from  potential  dvii 
penalties.  The  Wisconsin  petition 
asserts  that  this  ^»iM»*n*«i<»i»  and 
approval  procediffe  resuhs  m  a  hi^ 
level  of  compliance  with  the  Act 

Public  comment  is  sought  on  whether 
the  state  has  demonstrated  that  it 
administers  and  enforces  the  state  law 
effectively  so  as  to  afford  a  level  of 
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protection  equivalent  to  that  afforded  by 
the  Rule. 

3.  Remedies.  The  damages  provided 
for  individual  violations  of  the 
Wisconsin  law  are  generally  either  $100, 
twice  the  finance  charge,  or  the  amount 
of  the  consumer's  actual  damages.* 
Furthermore,  under  Wisconsin  law, 
certain  nonconforming  obligations  are 
void  or  unenforceable.  In  addition  to  the 
private  right  of  action  under  the 
Wisconsin  law,  the  state  may  recover 
civil  penalties  of  $100  to  $1,000  for 
negligent  violation  of  the  Act,  and 
penalties  of  $1,000  to  $10,000  for  willful 
and  knowing  violations.  Either  the  state 
or  an  aggrieved  consumer  may  sue  for 
an  injunction  or  declaratory  relief. 
Either  the  state  or  any  consumer 
affected  by  a  violation  may  bring  a  class 
action  on  behalf  of  all  persons  similarly 
situated  for  actual  damages,  penalty 
damages  not  to  exceed  $100,000, 
reasonable  attorney's  fees,  and  other 
relief  to  which  consiuners  are  entitled 
under  specific  provisions  of  the  Act. 

The  Rule  provides  for  civil  penalties 
of  up  to  $10,000  per  violation.  However, 
the  Rule  does  not  make  a  nonconforming 
obligation  void  or  unenforceable  by  the 
creditor  and  contains  no  private  right  of 
action.  Public  comment  is  sought  on  the 
degree  to  which  these  differences  in 
penalties  provided  for  violations  of  state 
law  and  the  Rule  affect  the  level  of 
protection  afforded  by  state  law. 

B.  Confession  of  Judgment 

Section  422.405  of  the  Wisconsin  Act 
provides  that  a  creditor  may  not  obtain 
from  a  consumer  any  authorization  that 
would  enable  the  creditor  to  confess 
judgment  on  behalf  of  the  consumer,  ff  a 
contract  contains  such  a  prohibited 
provision,  the  consumer  may  void  the 
contract  may  retain  the  goods  or 
services  provided  without  any  further 
obligation  to  pay,  and  may  obtain  a 
refund  of  all  monies  paid  to  the  creditor. 
The  Rule  prohibits  a  creditor  from  using 
in  a  consumer  credit  contract  a 
confession  of  judgment  or  any  other 
waiver  of  the  right  to  notice  and  the 
opportunity  to  be  heard  in  the  event  of 
suit  or  legal  process  based  on  the 
contract  Public  comment  is  sought  on 
the  degree  to  which  the  difference  in 
available  remedies  under  the  Act  and 


'Tne  specific  remedie*  available  to  a  consumer 
for  violations  of  the  Wisconsin  law  provisions  that 
correspond  to  the  provision  of  the  Rule  are 
aiscussed  in  the  provision-by-provision  analysis 
below. 


the  Rule  affects  the  level  of  protection 
afforded  by  state  law. 

C.  Waiver  of  Exemptions 

Wisconsin  law  exempts  certain  real 
and  personal  property  and  a  portion  of  a 
debtor's  wages  from  execution.  (See 
sections  421.06,  425.06,  and  425.107(l)(e), 
WIS.  STAT.)  Wisconsin  law  also 
provides  that  it  is  an  unconscionable 
practice  to  include  in  a  contract  a 
provision  that  requires  the  consumer  to 
waive  legal  rights.  The  state  contends 
that  it  would  be  imconscionable  for  a 
creditor  to  include  in  its  contract  a 
waiver  of  exemptions  clause,  but 
waivers  of  exemptions  are  not  expressly 
prohibited  imder  Wisconsin  law  as  they 
are  under  the  Rule.  An  unconscionable 
contract  provision  is  not  enforceable  in 
Wisconsin,  and  a  creditor  who  includes 
such  a  provision  in  a  contract  is, 
furthermore,  subject  to  penalty  damages 
of  $100  and  any  actual  damages 
sustained  by  the  consumer.  Public 
conmient  is  sought  on  the  degree  to 
which  differences  in  coverage  and 
remedies  affect  the  level  of  protection 
afforded  by  state  law. 

D.  Wage  Assignments 

Section  422.404  of  the  Wisconsin 
Consumer  Act  prohibits  wage 
assigrmients  imless  revocable,  and 
requires  that  a  consumer  be  given  notice 
of  the  assignment's  revocability.  The 
Rule  prohibits  wage  assignments  unless 
revocable,  but  does  not  require  a  notice 
of  revocability.  While  Wisconsin  law 
does  not  expressly  address  payroll 
deductions,  the  state  indicates  in  its 
submission  that  such  a  payment 
mecihanism  would  be  permissible  only 
if  the  consumer  may  revoke  it  at  any 
time.  The  Rule  permits  certain  payroll 
deductions,  whether  or  not  they  are 
revocable.  The  state  contends  in  its 
submission  that  the  Wisconsin  provision 
on  wage  assignments  offers  greater 
protection  than  the  Rule  does.  A  creditor 
who  violates  the  Wisconsin  provision 
must  pay  damages  of  twice  the  finance 
chafge  or  the  consumer's  actual 
damages,  whichever  is  greater,  in  a 
private  suit  Public  comment  is  sought 
on  the  degree  to  which  differences  in 
coverage  and  remedies  affect  the  level 
of  protection  afforded  by  state  law. 

E.  Household  Goods  Security  Interests 

Section  422.417  of  the  Wisconsin  law 
provides  that  in  general,  a  seller  may 
take  only  a  purchase  money  security 
interest.  If  the  extension  of  credit  is  in 
the  amoimt  of  $500  or  more,  a  seller  may 
take  a  security  interest  in  goods  upon 


which  the  property  sold  is  installed  or  to 
which  it  is  annexed.  The  creditor  may 
also  take  a  security  interest  in  goods 
upon  which  any  services  that  are  the 
subject  of  the  sale  are  performed.  A 
lender  that  is  not  a  seller  may  take  a 
non-purchase  money  security  interest, 
except  in  certain  items. 

The  Rule  prohibits  the  taking  of  a  non- 
purchase  money  security  interest  in 
certain  household  items.  The  list  of 
items. that  may  not  be  offered  as 
security  in  Wisconsin  is  somewhat 
different  from  the  Rule's  definition  of 
household  goods.  There  is  no  "personal 
effects"  category  in  the  Wisconsin  law 
as  there  is  in  the  Rule.  In  addition,  the 
Wisconsin  law  does  not  exclude  fi'om 
the  items  that  may  be  taken  as  security, 
as  the  Rule  does,  a  television:  china; 
appliance^ (other  than  a  refiigerator, 
heating  stove  and  cooking  stove);  or 
furniture  (other  than  a  dining  table  with 
chairs,  beds,  and  a  couch  with  chairs). 

If  a  prohibited  security  interest  is 
taken,  under  Wisconsin  law,  the 
consimier  may  sue  to  obtain  twice  the 
amoimt  of  the  finance  charge  or  actual 
damages,  whichever  isgreater.  PubUc 
comment  is  sought  on  the  degree  to 
which  differences  in  the  list  of 
household  items  protected  by  the 
Wisconsin  Act  and  the  Rule — as  well  as 
other  differences  in  coverage  or  in 
remedies — affect  the  level  of  protection 
afforded  by  state  law. 

F.  Cosigner  Provisions 

The  Rule  prohibits  a  creditor  from 
misrepresenting  the  nature  and  extent  of 
a  cosigner's  Uability  or  failing  to  inform 
the  cosigner  prior  to  the  time  that  the 
agreement  creating  the  cosigner's 
liability  is  executed  of  the  nature  of  that 
liability.  The  Rule  requires  that  a 
particidar  disclosure  be  provided  to  a 
consumer  prior  to  the  time  that  the 
consumer  becomes  obligated,  and  states 
that  a  creditor  providing  that  disclosure 
does  not  violate  the  prohibition  against 
misrepresenting  or  failing  to  inform  the 
cosigner  of  his  or  her  liability. 

The  Wisconsin  notice  and  the  notice 
required  by  the  Rule  are  similar  but  not 
identical.  "The  notice  required  by  the 
Rule  states:  (1)  That  the  creditor  can 
collect  from  the  cosigner  without  first 
trying  to  collect  from  the  borrower;  (2) 
that  the  notice  is  not  the  contract  that 
makes  the  cosigner  liable;  (3)  that  the 
same  collection  remedies  may  be  used 
against  the  cosigner  as  against  the 
borrower  (4)  that  if  the  debt  goes  into 
default  that  fact  could  become  a  part  of 
the  cosigner's  credit  history;  and  (5)  that 
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the  cosigner  should  think  carefully 
before  becoming  obligated. 

Section  422.305  of  the  Wisconsin  law 
provides  that  a  cosigner  must  receive  a 
notice  called  "An  Explanation  of 
Personal  Obligation"  and  a  copy  of  all 
relevant  docimients.  The  Explanation 
describes:  (1)  The  cosigner's  obligation 
to  pay  even  though  the  cosigner  may  not 
be  entitled  to  any  of  the  goods  or 
services  or  the  loan  provided  to  the 
borrower;  (2)  the  fact  that  the  cosigner 
may  be  sued  even  though  the  borrower 
may  be  able  to  pay;  (3)  the  fact  that  the 
notice  is  not  the  agreement  that  makes 
the  cosigner  liable;  and  (4)  the  fact  the 
cosigner  is  entitled  to  a  free  copy  of  any 
document  the  cosigner  signs  endorsing 
the  transaction.  The  Rule  does  not 
require  that  the  cosigner  be  provided 
with  documents  evidencing  the 
obligation  as  Wisconsin  law  does. 

Wisconsin  law  prohibits  false, 
misleading,  or  deceptive  statements 
generally.  The  state  contends  that  this 
prohibition  covers  misrepresenting  or 
failing  to  disclose  a  cosigner's  liability 
although  misrepresenting  or  failing  to 
disclose  a  cosigner's  liability  is  not 
specifically  prohibited  by  Wisconsin 
law  as  it  is  by  the  Rule.  The  state  law 
does  not  provide  that  a  creditor  who 
furnishes  the  cosigner  notice  does  not 
violate  the  prohibition  against 
misrepresenting  or  failing  to  disclose  a 
cosigner's  liability,  as  the  Rule  does. 

Under  Wisconsin  law,  a  cosigner  who 
does  not  receive  the  required 
documentation  may  sue  the  creditor  and 
recover  twice  the  amount  of  the  flnance 
charge  or  actual  damages,  whichever  is 
greater.  Public  comment  is  sought  on  the 
degree  to  which  these  differences  in  the 
required  notice  and  other  relevant 
provisions  affect  the  level  of  protection 
afforded  by  state  law. 

G.  Late  Charges 

Sections  422.202(2m](a)  and  203(2)  of 
the  Wisconsin  law  prohibit  the 
pyramiding  of  late  charges  as  the  Rule 
does.  A  creditor  who  violates  the  state's 
prohibition  is  subject  to  damages  of  the 
greater  of  twice  the  finance  charge  or 
the  consumer's  actual  damages.  Public 
comment  is  sought  on  the  degree  to 
which  the  difference  in  available 
remedies  affects  the  level  of  protection 
afforded  by  state  law. 

By  direction  of  the  Commission. 

Issued:  October  30, 1985. 
EmUy  H.  Rock, 
Secnktry. 

[FR  Doc.  85-26307  Filed  11-5-65: 8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  Of  Consular  Affairs 

22  CFR  Parts  41  and  42 

[80-192] 

Visas;  Documentation  Of 
Nonimmigrants  and  Immigrants  Under 
the  Immigration  and  Natlonaiity  Act.  as 
Amended 

agency:  Department  of  State. . 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Department  proposes  to 
amend  22  CFR  Parts  41  and  42  to  reflect 
new  Immigration  and  Nattu'alization 
Service's  regulations  relating  to  the 
filing  and  approval  of  blanket  petitions, 
to  provide  for  refusal  by  a  consular 
officer  of  an  (L)  visa  to  an  alien  applying 
for  such  visa  as  the  beneficiary  of  a 
blanket  petition  approved  under  the 
regulations  of  the  Immigration  and 
Naturalization  Service  when  the 
consular  officer  is  not  satisfied  that  the 
alien  qualifies  as  a  mcmager  or 
executive  imder  the  provisions  of 
section  101(a)(15)(L)  of  the  Act,  to 
substitute  the  word  "person"  for  the 
word  "woman"  in  the  first  sentence  of 
appropriate  sections,  to  increase  to 
$100,000  the  minimum  monetary 
investment  an  alien  must  make  in  an 
enterprise  in  the  United  States  in  order 
to  establish  exemption  from  the  labor 
certification  requirement  of  section 
212(a)(14)  of  the  Immigration  and 
Nationality  Act.  It  also  proposes  to 
make  chcmges  to  §  41.91(a}(17)  and 
42.91(a)(17)  in  order  to  conform  with 
section  4(1)  of  the  Immigration  and 
Nationality  Act  Amendments  of  1981 
end  the  Inimigration  and  Naturalization 
Service's  subsequent  regulations  to 
implement  the  Act  of  December  29, 1981 
(95  Stat  1612). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  December  15, 1985 
in  order  to  be  considered. 
ADOHESS:  Written  comments  should  be 
submitted  to  the  Director,  Office  of 
Legislation,  Regulations  and  Advisory 
Assistance,  Visa  Services,  Bureau  of 
Consular  Affairs,  Department  of  State, 
Washington,  DC  20520. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guida  Evans-Magher,  Legislation  and 
Regulations  Division  (202)  632-2907. 
SUPPLEMENTARY  INFORMATION:  Sect'on 
41.67(b)  establishes  a  regulatory 
procedure  to  be  followed  when  a 
consular  officer  is  not  satisfied  that  an 
alien  applying  for  a  visa  as  the 
beneficiary  of  an  individual  petition 
approved  by  the  Immigration  and 
Naturalization  Service  is  qualified  under 


section  101(a)(l5)(L)  of  the  Act  The 
regulations  of  the  Service  currently 
provide  for  the  filing  and  approval  of 
blanket  petitions  under  the  provisions  of 
section  101(a)(15)(L)  of  the  Act  without 
the  naming  of  any  alien  as  beneficiary. 
The  regulations  also  delegate  to 
consular  officers  the  authority  to 
determine  the  eligibility  of  individual 
aUens  applying  for  visas  as  executives 
or  managers  under  approved  blanket 
petitions.  The  proposed  changes  would 
add  blanket  petitions  provisions  in 
paragraph  (a)(iii)  and  in  new  paragraph 
(c)  delegate  to  consular  officers 
regulatory  authority  for  refusing  (L) 
visas  to  aliens  who  claim  to  be 
beneficiaries  under  an  approved  blanket 
petition  but  who  are  unable  to  satisfy 
the  consular  officer  of  their  managerial 
or  executive  qualifications.  Sections 
41.91(a)(12)(i)  and  42.91(a)(12)(i)  define 
the  term  "prostitute"  as  a  woman  given 
to  promiscuous  intercourse  for  hire,  llie 
proposed  amendments  define  the  term 
as  any  "person"  who  is  so  engaged  thus 
making  visa  ineligibility  under  section 
212(a](12)  of  the  Act  more  generally 
applicable  to  any  visa  applicant  who 
has  engaged  or  will  engage  in  conduct 
proscribed  by  that  section. 

A  proposed  change  in 
S  42.91(a)(14](ii)(d)  would  increase  the 
current  $40,000  minimum  monetary 
investment  to  at  least  $100,000.  The 
proposed  increase  in  the  minimum 
monetary  investment  an  alien  is 
required  to  invest  in  an  enterprise  in  the 
United  States  for  the  purpose  of  , 
establishing  an  exemption  from  the 
labor  certification  requirement  is  based 
on  the  ciunulative  inflation  that  has 
occurred  since  the  1976  amendment  of 
the  investment  amount  (41  FR  37474, 
September  7, 1976)  and  is  considered  to 
reflect  present  recdities  for  establishing 
a  viable  ongoing  enterprise. 

The  proposed  amendments  to 
S9  41.91(a)(17)  and  42.91(a)(17)  are  in 
conformity  with  the  Immigration  and 
Naturalization  Service's  construction  of 
section  4(1)  of  the  Immigration  and 
Nationality  Act  Amendments  of  1981. 
The  Service  has  construed  the  1981 
Amendments  as  excepting  from  the 
application  for  readmission  requirement 
of  section  212(a)(17)  of  the  Act  only 
those  aliens,  subject  to  potential 
exclusion  under  that  section,  who  have 
remained  outside  the  United  States  for 
five  successive  years  since  the  last 
deportation  or  removal. 

The  Department  does  not  consider 
this  rule  to  be  a  major  rule  under 
Executive  Order  12291  and  does  not 
expect  this  rule  to  have  a  significant 
impact  on  a  substantial  number  of  small 
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entitle*  under  the  criteria  of  the 
Regulatory  FlexibBity  Act 

List  of  Sab)ecto  in  S2  CFR  Parts  41< 
and  42 

Aliens,  Nonimmigrants,  Inunigrants. 
Ineligible  classes.  Intracompany 
transferees. 

Accordingly,  it  is  proposed  to  amend 
22  CFR  Parts  41  and  42  as  follaws: 

PART  41—VISA&  DOCUMENTATION 
OF  NONMMKMANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT.  AS  AMENDED 

1.  The  authority  citation  for  Part  41  is 
revised  to  read  as  follows: 


:  Ssc  104. 66  Stat  187, 8  U.&C 
1104  aad  lfla(bHl).  n  SUt  847,  unl«M 
otherwise  aot«L 

2.  Section  41.S7  is  amended  by 
revising  paragraph  (a)(l)(iii).  by  adding 
paragraph  (a)(lMiv)  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

i4ljB7   EMCuUvee, 


(a)  An  alien  shall  be  classifiable 
under  the  provisions  of  section 
10(a)(15)(L)  of  the  Act  if— 

(iii)  the  alien  shall  have  presented  to 
the  consular  officer  official  confirmation 
of  the  approval  of  an  individual  petition 
according  such  classification  or 
confinnation  of  extension  of  the  alien's 
authorized  stay  in  such  classificaticHi:  or 
(iv)  the  alien  shall  have  presented  an 
approved  blanket  petition  or  a 
notification  of  approval  listing  only 
those  intracompany  relationships  and 
positions  which  were  found  to  qualify 
under  section  101(a)(15)(L)  of  the  Act; 
or  *  *  * 
*        •        •        •        * 

(c)  The  consular  officer  shall  refuse 
issuance  of  a  visa  if  the  documentation 
presented  by  an  alien  applying  as  an 
executive  or  managerial  beneficiary  of  a 
blanket  petition  approved  by  the 
Immigration  and  Naturalization  Service 
under  the  provisions  of  section 
101(a)(15)(L)  does  not  establish  to  the 
satisfaction  of  the  consular  officer  that 
(1)  the  alien  has  been  continuously 
employed  by  the  same  employer,  or  an 
affiliate  or  subsidiary  thereof,  for  the 
one  year  immediately  preceding  the 
application  for  the  (L)  visa;  or  (2)  the 
alien  is  qualified  to  fill  an  executive  or 
managerial  position. 

3.  In  5  41.91(a)(12)(i)  the  word 
"woman"  in  the  first  sentence  is 
changed  to  the  word  "person". 

4.  Section  41.91(a](17]  is  revised  to 
read: 


«4l^1    iJMM  hMiliybto  to  reoelve 


(a)  •  •  • 

(17)  Aliens  arrested  and  deported  or 
removed  from  the  United  States.  An 
alien  who  was  arrested  and  deported 
bom  the  United  States,  or  who  was 
removed  bom  the  United  States  as 
stated  in  section  212(a](17]  of  the  Act 
shall  not  be  issued  a  visa  unless  the 
alien  has  remained  outside  the  United 
States  for  at  least  five  successive  years 
following  the  last  deportation  or 
removal  or  has  obtained  permission 
from  the  Immigration  and  Naturalization 
Service  to  reapply  for  admission  to  the 
United  SUtes. 

PART  42— VISAS:  DOCUMENTATION 
OF  IMMIGRANTS  UNDER  TME 
IMMIGRATION  AND  NATIONALITY 
ACT.  AS  AMENDED 

1.  The  authorify  citation  for  Part  42  is 
revised  to  read  as  follows: 

AutlHxity:  Sec  104, 06  Stat  187, 8  U.S.C. 
1104  and  109(b)(1).  91  Stat  847.  unless 
otherwise  noted. 

2.  In  1 42.91(a)(12)(i]  the  word 
"woman"  in  the  first  sentence  is 
changed  to  the  word  "person". 

3.  In  S  42.91  paragraph  (a](14}(u)(d;  is 
revised  to  read: 

§  42.91    Aflene  bMwQnle  to  recetve  viaea. 

(a)  *  •  * 

(14)  Aliens  entering  to  perform  skilled 
or  unskilled  labor.  *  *  * 

(11)  •  •  • 

[d]  An  alien  who  establishes  to  the 
satisfaction  of  the  consular  officer  that 
entry  into  the  United  States  is  sought  for 
the  purpose  of  engaging  in  an  enterprise 
in  which  the  alien  has  invested,  or  is 
actively  in  the  process  of  investing, 
capital  totaling  at  least  $100,0(X),  and  in 
which  the  alien  will  be  a  principal 
manager  and  will  employ  at  least  one 
person  in  the  United  States  who  is  a 
United  States  citizen  or  an  alien 
lawfully  admitted  for  permfment 
residence,  exclusive  of  the  principal 
alien,  and  the  spouse  and  children  of 
such  principal  aUen;  and  *  *  * 

4.  Section  42.91(a)(17)  is  revised  to 
read: 

(a)  •  *  • 

17.  Aliens  arrested  and  deported  or 
removed  from  the  United  States.  An 
alien  who  was  arrested  and  deported 
from  the  United  States,  or  who  was 
removed  bom  the  United  States  as 
stated  in  section  212(a](17]  of  the  Act 
shall  not  be  issued  a  visa  unless  the 
alien  has  remained  outside  the  United 
States  for  at  least  five  successive  years 
following  the  last  deportation  or 
removal  or  has  obtained  permission 


from  the  Immigration  and  Naturalization 
Service  to  reapply  for  admission  to  the 
United  States. 


Dated:  October  11, 1985. 
Michaai  H.  Newiia, 

Acting  Assistant  Secretary  foe  Consular 
Affairs. 
[FR  Doc.  85-26252  Filed  11-5-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Ravanua  Sarvlco  : 

26CFRPart1 

[Ln-14$-84  and  LR-2ie-641 

Incoma  Taxaa;  SubatawMatlon  of 
Carteln  Daductlona  and  Crodtts  for 
BiMlnoas  Expanaar,  Taxation  of  Frtnga 
Banaftta;  Withdrawal  of  Notica  of 
Propoaad  Rutemaking 

aqency:  Internal  Revenue  Service, 
Treasury. 

action:  Withdrawal  of  portions  of  two 
notices  of  proposed  rulemaking. 

summary:  This  doctmient  withdraws 
portions  of  two  notices  of  proposed 
rulemaking  by  cross  reference  to 
Temporary  regulations  published  in  the 
Federal  Register  for  February  20, 1965 
(50  FR  7071  and  7073),  relating  to  the 
requirement  to  substantiate  certain 
deductions  and  credits  with  "adequate 
contemporaneous  records"  and  to  the 
taxation  of  fringe  benefits.  The  text  of 
temporary  income  tax  regulations  under 
sections  132  and  274  served  as  the 
comment  document  for  the  notices  of 
proposed  rulemaking.  Changes  to  the 
applicable  tax  law  were  made  by  Pub.  L 
99-44,  Repeal  of  Contemporaneous 
Recordkeeping  Requirements,  that 
made,  inter  alia,  sections  of  the 
temporary  regulations  ineffective.  La  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  the 
Internal  Revenue  Service,  therefore,  is 
removing  portions  of  those  temporary 
regulations.  This  dociunent  withdraws 
those  portions  of  the  notices  of  proposed 
rulemaking  that  pertain  to  the  removed 
temporary  regulations. 

DATE  The  withdrawal  of  portions  of  the 
two  notices  of  proposed  rulemaking  is 
effective  for  taxable  years  beginning 
after  December  31, 1964. 

FOR  FURTHER  IMFORMATIOW  CONTACT: 

Michel  A.  Daz&  (202-566-3829)  or 
Annette  J.  Guarisco  (202-566-3918)  of 
the  Legislation  and  Regulations 
Division.  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
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Conatitution  Ave.,  NW.  Washington.  DC 
20224. 

SUmjEMKNTARY  MTORMATION: 

BackgnMmd 

Sections  179  and  531  of  the  Tax 
Reform  Act  of  1984  (Pub.  L  98-369. 98 
Stat  718  and  877)  (the  1984  Act)  made 
various  amendments  to  Code  sections 
61.  274.  3121.  3231.  3308.  3401.  and  3501. 
and  added  new  Code  sections  132.  280F. 
and  4877.  Temporary  regulations 
published  in  the  Federal  Register  on 
Ck:tober  24. 1984  (49  PR  42701)  amended 
the  Income  Tax  Regulations  (26  CFR 
Part  1)  to  reflect  amendments  to  section 
274(d)  of  the  Internal  Revenue  Code, 
relating  to  substantiation  requirements, 
and  the  addition  of  section  280F  to  the 
Code,  relating  to  the  limitations  on  cost 
recovery  deductions  and  the  investment 
tax  credit  for  certain  property.  Other 
temporary  regulations  published  in  the 
Federal  Register  for  January  7, 1985  (50 
FR  747)  amended  Parts  1.  31.  and  54  of 
Title  26  of  the  Code  of  Federal 
Regulations,  to  reflect  other 
amendments  to  the  Code  by  the  1984 
Act  relating  to  the  taxation  of  fringe 
benefits.  Amendments  to  both  sets  of 
temporary  regulations  and  a  new 
temporary  regulation  relating  to  the 
substantiation  requirements  were 
published  in  the  Fedval  Register  for 
February  20, 1985  (50  FR  7038). 

Section  1(a)  of  Pub.  L  99-44.  Repeal  of 
Contemporaneous  Recordkeeping 
Requirements  (the  1985  Act),  amended 
section  274(d)  and  section  1(c)  of  the 
same  law  made  Ineffective  any 
regulations  issued  to  carry  out  certain  of 
the  amendments  made  by  the  1984  Act. 
In  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register,  the 
Internal  Revenue  Service  is  removing 
those  sections  of  the  temporary 
regulations  that  are  no  longer  effective. 
Because  the  text  of  the  temporary 
regulations  served  as  the  comment 
document  for  two  notices  of  proposed 
rulemaking,  the  portions  of  the  notices 
of  proposed  rulemeiking  that  pertain  to 
the  removed  temporary  regulations  must 
also  be  withdrawn.  This  dociunent  has 
no  effect  on  the  portions  of  the  two 
notices  of  proposed  rulemaking  that 
pertain  to  the  temporary  regulations 
imder  section  280F  or  on  the  temporary 
income,  employment,  and  excise  tax 
regulations  relating  to  the  taxation  of 
fringe  benefits  that  are  not  removed.  For 
a  discussion  of  the  substantiation 
requirements  under  section  274(d)  and 
the  rules  relating  to  the  taxation  of 
fringe  benefits  that  remain  in  effect,  see 
the  preamble  to  tlie  removal  of  the 
temporary  regulations  contained  in  the 


Rules  and  Regulations  portion  of  this 
issue  of  the  Fedaral  Ragistar. 

Drafting  Infonnation 

The  principal  authors  of  this 
document  are  Michel  A.  Daz6  and 
Annette ).  Cuarisco  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  this  document  on  matters 
of  both  substance  and  style. 

The  proposed  amendments  to  26  CFR 
Part  1  relating  to  the  "adequate 
contemporaneous  record"  requirement 
and  the  proposed  amendments  to  26 
CFR  Part  1  that  would  have  conformed 
the  regidations  relating  to  the  taxation 
of  fringe  benefits  to  the  "adequate 
contemporaneous  record"  requirement, 
published  in  the  Fedaral  Reg^ter  for 
February  20. 1985  (50  FR  7071  and  7073). 
are  hereby  withdrawn. 
James  L  Owens.  ' 

Acting  Commissioner  of  Internal  Revenue, 
(FR  Doc.  85-28210  Filed  11-1-85;  8:45  am] 
BHUNa  COOe  4190-01-M 


26  CFR  Parti 

[UI-21«-«4] 

Taxation  of  Fringe  Banaflts 

aoency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  income  tax 
regulations  under  section  61  and  132. 
The  temporary  regulations  under  section 
61  provide  rules  for  valuation  of  the 
computing  use  of  employer-provided 
vehicles.  The  temporary  regulations 
under  section  132  provide  rules  relating 
to  working  condition  fringe  exclusions. 
The  text  of  the  temporary  regulations 
serves  as  the  comment  document  for  the 
notice  of  proposed  rulemaking  contained 
in  this  document. 

DATES:  Proposed  effective  date:  The 
regulations  are  proposed  to  be  effective 
as  of  January  1, 1985. 

Dates  for  comments  and  requests  for  a 
public  hearing:  Written  conunents  and 
requests  for  a  public  hearing  must  be 
delivered  or  mailed  by  January  6, 1986. 

ADOltESS:  Send  comments  and  requests 
for  a  pubUc  hearing  to  Commissioner  of 
Internal  Revenue.  1111  Constitution 


Ave.,  NW..  Washington.  DC  20224 
Attention:  CCOJtT  (IJl-216-84). 
FOR  niRTNOI  MRMMATiON  CONTACTt 
Annette  J.  Cuarisco  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel  Internal  Revenue 
Service.  (202)  566-^918  (not  a  toll-free 
number). 

SUPPLEMENTARY  MPORMATION: 
Background 

The  temporary  regulations  in  die 
Rules  and  Regidations  portion  of  this 
issue  of  the  Federal  Register  amend  Part 
1  of  Titie  26  of  the  Code  of  Federal 
Regulations.  The  temporary  regulations 
are  designed  by  a  "T*  following  their 
section  citation.  The  final  regulations, 
which  this  document  proposes  to  base 
on  those  temporary  regulations,  would 
amend  Part  1  of  Title  26  of  the  Code  of 
Federal  Regulations. 

Section  61  was  amended  and  section 
132  was  added  to  the  Internal  Revenue 
Code  of  1954  ("Code")  by  section  531  of 
the  Tax  Reform  Act  of  1984  (Pub.  L  98- 
369.  98  Stat  877).  Section  274(d)  of  the 
Code  was  amended  by  section  179  of  the 
Tax  Reform  Act  of  1984  (99  Stat  494) 
and  section  l(a]  of  the  Repeal  of 
Contemporaneous  Recordkeeping 
Requirements  (Pub.  L  99-44.  99  Stat  77). 
Because  of  the  relationship  between 
sections  274(d)  and  132  of  the  Code,  the 
temporary  regulations  under  section  132 
are  amended. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  amendments 
are  adopted,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  avaUable  for 
pubUc  inspection  and  copying. 

A  public  hearing  will  be  held  upon 
written  request  to  the  Commissioner  by 
any  person  who  has  submitted  written 
comments.  ITa  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  the  temporary 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act  of  1980.  Comments  on 
those  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for 
Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  on  the  requirements  to  OMB 
also  send  copies  of  tiiose  comments  to 
the  Service. 
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Executive  Otder  12m  and  Regulatory 
FlexibUityAcI 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 

Although  this  docaiBent  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comments,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Drafting  InformatioD 

The  principal  author  of  this  dociunent 
is  Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel  Internal  Revenue 
Service.  However,  Personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  both  substance  and  style. 

List  of  Subjects  In  26  CFR  l.fil-1— 
1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 
Roococ  L.  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  85-26360  Filed  11-1-85;  8:48  am) 
saxMO  cooe  4«e-oi-« 


26  CFR  Parts  1  and  602 
[LR-145-M1 

Depredation  and  Investment  Tax 
Credit  for  Luxury  Automobiles; 
UmHatloo  When  Certain  Property  Is 
Used  for  Personal  Purposes 

AOENCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


;  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  income  tax 
regulations  under  section  274  and 
amending  other  temporary  regulations 
under  sections  162  and  TUDIP.  The 
temporary  regulations  under  section  274 
provide  rules  for  the  substantiation  of 
any  deduction  or  credit  claimed  with 
respect  to  traveling  away  from  home, 
certain  entertainment  expenditures. 


business-related  gifts,  and  "listed 
property."  The  amendments  to  the 
temporary  regulations  under  section  162 
relate  to  die  deductibility  of  certain 
expenses  incurred  by  employers  and 
employees  with  respect  to  noncash 
friiige  benefits.  The  amendments  to  the 
temporary  regulations  under  section 
280F  provide  new  limitations  on  the 
deductions  of  lessees  of  passenger 
automobiles.  The  text  of  the  new  and 
amended  temporary  regulations  serves 
as  the  comment  document  for  the  notice 
of  proposed  rulemaking  contained  in 
this  document 

DATES:  Proposed  effective  dates:  The 
regulations  under  section  162  are 
proposed  to  be  effective  as  of  January  1, 
1965.  The  regulations  under  section  274 
relating  to  the  substantiation  of 
deductions  and  credits  claimed  with 
respect  to  certain  business  expenditures 
are  proposed  to  be  effective  generally 
for  taxable  years  beginning  after 
December  31, 1985.  llie  amendments 
relating  to  the  limitations  on  the 
deductions  of  lessees  of  passenger 
automobiles  are  proposed  to  be  effective 
generally  for  automobiles  leased  after 
April  2, 1985. 

Dates  for  comments  and  requests  for  a 
public  hearing:  Written  comments  and 
requests  for  a  public  hearing  must  be 
delivered  or  mailed  by  January  6, 1966. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-145-84).  Washington,  DC  20224. 
FOA  RIRTHER  INFORMATION  CONTACT: 

Michel  A.  Daz6  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  28224  (202-566-6456,  not  a  toll-fiee 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
the  Income  Tax  Regulations  (26  CFR 
Part  1)  to  reflect  amendments  to  section 
274  of  the  Internal  Revenue  Code  of 
1954,  relating  to  substantiation 
requirements,  and  to  section  280F 
relating  to  limitations  on  cost  recovery 
deductions  and  the  investment  tax 
credit  allowed  for  passenger 
automobiles.  TTie  temporary  regulations 
issued  under  section  274  reflect 
amendments  to  section  274(d)  by  section 
179  of  the  Tax  Reform  Act  of  1984  (Pub. 
L  98-366, 96  Stat.  494)  and  by  sections 
1(a)  and  2  of  the  Repeal  of 
Contemporaneous  Recordkeeping 
Requirements  (Pub.  L  99-44. 99  Stat  77). 
The  amendments  to  the  temporary 


regulations  under  section  2Klf  reflect 
amendments  to  that  section  by  section  4 
of  Pub.  L  99-44.  The  preamble  to  the 
temporary  regulations  contains  an 
explanation  of  the  provisions  of  those 
regulations.  Hie  temporary  regulations 
will  remain  in  effect  until  superseded  by 
final  regulations  which  are  proposed  to 
be  based  on  the  temporary  regulations. 

Before  amendment  by  the  Tax  Reform 
Act  of  1984  and  Pub.  L  90-^,  section 
274(d)  required  that  any  deduction  for 
expenses  incurred  for  (1)  traveling  away 
from  home,  (2)  entertainment 
amusement  or  recreation  activities  or 
the  use  of  a  facility  in  connection  with 
those  activities,  or  (3)  business-related 
gifts  be  substantiated  by  adequate 
records  or  sufficient  evidence 
corroborating  a  taxpayer's  own 
statmaent.  Section  274(d)  did  not  apply 
to  vehicles  when  used  in  local  travel. 
Instead,  the  more  general  substantation 
standards  under  section  162  were 
applicable.  As  amended  section  274(d) 
requires,  for  taxable  years  beginning 
after  December  31, 1965,  that  any 
deduction  or  credit  claimed  for  the 
expenses  described  above  and  for 
expenses  incurred  with  respect  to 
"listed  property"  be  substantiated  by 
adequate  records  or  sufficient  evidence 
corroborating  a  taxpayer's  own 
statement  Section  274(d)  will  then  apply 
to  vehicles  used  in  local  travel. 

First  adopted  by  Treasury  decision  in 
1962,  S  1.274-5  of  the  Income  Tax 
Regulations  reflects  the  addition  of 
section  274(d)  to  the  Code.  Amendments 
to  S  1.274-5  are  proposed  to  conform  the 
regulations  to  the  1964  Act  and  to  Pub.  L 
99-44.  For  the  convenience  of  taxpayers 
who  must  comply  with  the  section 
274(d)  substantiation  requirements,  the 
proposed  amendments  are  incorporated 
into  §  1.274-^  and  published  in  full  in 
the  format  of  a  temporary  regulation. 
New  material  is  indicated  by 
imderlining. 

Comments  and  Requests  for  a  PuUic 
Hearing 

Before  these  proposed  amendments 
are  adopted  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

Comments  are  invited,  however,  on 
only  those  portions  of  new  temporary 
S  1.274-5T  that  are  amendments  to 
%  1.274-5  to  reflect  the  recent  legislation. 
Specifically,  comments  are  invited  on 
the  following  provisions  that  are 
included  among  those  amendments: 


Fedawl  Regtotor  /  Vol  50.  Na  2U  /  Wedimday.  November  6,  1966  /  Propo«ed  Bidet 


Paragraph  (bK6).  the  elements  of  an 
expencUture  or  use  with  respect  to  listed 
property. 

Paragraph  (cK2)(ii)(C).  substantiation 
of  business  use, 

Paragraph  (c)(3)(ii].  sampling  rule  for 
the  substantiation  of  business  use, 

Paragraph  (c)(6]li)(C),  aggregation  of 
business  use. 

Paragraph  (d)  (Z)  and  (3),  disclosure 
on  tax  returns  of  certain  information 
with  respect  to  the  use  of  listed 
property. 

Paragraph  (e).  substantiation  of 
working  condUtion  fringe  exclusions  and 
certain  enpk^^ee  deductions,  and 

Paragraph  (k),  otfier  vehicles  that  may 
be  designated  as  qualiBed  nonpersonal 

Comments  are  also  invited  on  the 
previsions  of  §  1.1S2-25T  and  1 1.274-6T 
and  the  amendments  to  the  temporary 
regulations  under  section  280F. 
Comments  have  been  received 
previously  on  the  limitstions  applicable 
to  lessees  contained  in  S  1.260fF-5T  of 
those  temporary  regulations.  The 
comments  have  pointed  out  that 
separate  limitations  are  not  applicable 
to  lessees  to  whom  lessors  have  elected 
to  pass  through  the  investment  credit. 
The  Internal  Revalue  Service  intends  to 
issue  an  announcement  in  the  near 
future  providing  separate  iimitatifms  for 
these  lessees. 

In  the  case  of  a  fleet  of  vehicles 
owned  or  leased  by  an  employer  and 
used  by  employees  in  connection  with 
the  employer's  business,  the  Service  is 
considering  an  alternative  method  for 
the  employer  to  satisfy  its  substantiation 
requirements.  An  employer  would  be 
able  to  establish  the  business  use  of 
each  vehicle  in  the  fleet  and  the 
personal  use  by  an  employee  by  a 
method  similar  to  the  following: 

(1)  The  employer  would  identify  a 
class  of  at  least  100  vehicles  that  are 
physically  similar  and  that  are  used  in  a 
similar  fashion, 

(2)  No  vehicle  in  the  class  would  have 
a  lair  market  value  greater  than  $16,500, 

(3)  At  the  beginning  of  each  taxable 
year,  the  employer  would  select  from 
the  class  a  random  sample  using 
accepted  san^iling  techniques, 

(4)  The  sample  size  would  preferably 
be  at  least  2S0  vehicles,  or  one-half  the 
class  in  the  case  of  fleets  of  less  than 
500  vehicles  (but  in  no  event  less  than  50 
vehicles), 

(5)  The  taxpayer  would  determine  the 
business  use  of  each  vehicle  in  the 
sample  from  adequate  records 
maintained  for  each  vehicle,  and 

(6)  The  average  of  the  business  use  of 
each  vehicle  in  the  sample  would  be  the 
business  use  of  eadi  vehicle  In  the  class. 


Comment*  are  iavitsd  mth  respect  to 
this  alternative  method  of  satisfying  the 
substantiation  tequirements  of  section 
274CdJ. 

A  pubUc  bearing  wiU  be  hekl  vspoa 
written  raqaeet  to  the  Commieaionfr  by 
any  poaon  who  sotaaits  wtittea 
comments.  If  a  public  hearing  is  held, 
notice  of  the  tine  and  pUce  wiU  be 
puUiriwd  in  the  Ftakcal  l^ter. 
^  The  collection  of  faifi9nnathni 
reqairenents  contained  in  the  temporary 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Bndget 
(OMB)  for  review  under  section  3504(h} 
of  the  Paperwork  Reduction  Act. 
Comments  on  these  requirements  should 
be  sent  to  the  Office  of  lofbnaation  and 
Regulatory  Affairs,  Attention:  Deak 
Officer  for  kitemal  Revenue  Service, 
New  Executive  Office  Building, 
Washington,  DC  20503.  The  Internal 
Revenue  Service  requests  that  persons 
sauiuittmg  comments  on  the 
requirements  to  0MB  also  send  copies 
of  those  comments  to  the  Service. 

Executive  Order  12291  and  RaguUtoiy 
Flexibility  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 

Although  this  document  is  a  notice  of 
proposed  ndonaking  which  solicits 
public  comment,  the  Internal  Revenue 
Service  has  concluded  that  the 
regulatiooa  prt^Kjeed  herein  are 
interpretative  and  that  t^e  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
dtese  proposed  regulations  do  not 
constitute  regulations  sul^ect  to  the     ' 
Regulatory  Hexibility  Act  (5  U.S.C 
Chapter  6). 

Drafting  Information 

The  principal  author  of  this  document 
is  Michel  A.  Dax6  of  tlie  Legislation  and 
Regulations  IKvision  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Howerer,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations  on  matters 
of  both  substance  and  style. 

ListofSubiMts 

26  CFR  1.61-1—1.281-4 

Income  taxes.  Taxable  income, 
Deductions,  Exen^itiona. 


26CFRPart8Q2 

Eleporting  and  lecordkaeping 
requireinaata. 
RowxM  L.  Eggsr,  ^t^ 
CofftnusstoTWT  of  Intcntol  RcvonvB. 
[FR  Doc.  B5-203S9  Plied  n-4-89;  8:49  am] 


ENVIRONIIENTAL  PROTECTION 
AQEMCY 

4OCFRPart01 

[A-4-nN.-2»1»-3] 

LOA-oni 

Designation  of  Area*  fOr  Air  QuaBty 
Planning  Purposee;  Redeaignatioa  of 
Ozone  Nonattalnroant  Areas  in 
Alabama  and  Georgia 

aoency:  Envkonraental  nx>tection 

Agency. 

action:  Proposed  Rule. 

suimaav:  EPA  today  proposes  to 
approve  requests  by  Alabaraa  and 
Georgia  to  radeaigDate  tsro  countiea  in 
the  Gcriun^ns-Phenix  Qty  Interstate  Air 
Quality  Control  Region  (AQCR) 
attainment  for  oxooe.  The  two  counties 
involved  are  Russell  County,  Alabama 
and  Muscogee  County,  Georgia.  The 
redeaigDatkin  of  the  Columbua-Phenix 
City  area  to  attainment  is  baaed  on 
three  years  of  ambient  monitoring  data 
showing  a  calculated  expected 
exceedance  of  less  than  li)  and 
implemcntatian  of  an  EPA-approved 
control  strategy. 

The  public  it  invited  to  sulmit  written 
comments  on  this  proposed  action. 
DATE  To  be  considered,  comments  must 
readi  us  on  or  before  December  6, 19B5. 
ADDRESSES;  Written  comments  should 
be  addressed  to  Jill  Thomas  of  EPA 
Region  IVs  Air  Management  Brandi 
(see  EPA  Region  IV  address  below), 
copies  of  the  materials  submitted  by 
Georgia  may  be  examined  during 
normal  business  house  at  the  following 
locations: 
Environmental  I^tection  Agency, 

Region  TV,  Air  Management  Branch. 

345  Courtland  Street  NW.,  Atlanta, 

Georgia  30365. 
Air  Protection  Branch,  Environmenlfd 

Protection  Division,  Georgia 

Department  of  Natural  Resources,  270 

Washington  Street.  SW.,  Atlanta, 

Georgia  30344. 
FOR  FURTHER  ll«MIMATK>M  CONTACT: 

Jill  Thomas,  Air  Management  Branch. 
BPA.  Region  IV.  at  the  above  address 
and  triephnne  nus^r  404/86l-2aM  or 
FTS  257-2864. 
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rARV  MRMMATKM:  In  the 
March  3. 1978.  Federal  Regbtar  (43  FR 
8982)  EPA  designated  103  major  urban 
areas  in  the  United  States  as 
nonattainment  for  ozone.  A  major  urban 
areas  in  the  United  States  as 
nonattainment  for  ozone.  A  major  urban 
area  was  defined  as  an  area  with  an 
urbanized  population  of  200,000  or 
greater  (U.S.  Bureau  of  Census,  1970).  Of 
the  103  urban  areas,  97  experienosd 
oxidant  violations  based  on  ambient 
data.  The  other  six  urban  areas  did  not 
have  oxidant  ambient  air  quality 
monitoring  data.  Since  97  of  103  major 
urban  areas  recorded  violations,  the  six 
cities  without  data  were  presumed  to  be 
nonattainment  for  ozone.  AdditionaUy,  a 
comprehensive  analysis  was  performed 
by  OAQPS  and  other  factors  were 
considered  by  EPA  for  each  of  the  six 
urban  areas.  These  analyses 
substantiated  the  presumptive 
nonattainment  designation  and  these 
areas  were  required  to  monitor  during 
the  1978  ozone  season  to  determine  the 
magnitude  of  their  oxidant  problem. 

Among  the  six  urban  areas  presumed 
to  be  nonattainment  for  ozone  were 
Russell  County,  Alabama  (Phenix  City) 
and  Muscogee  County,  Georgia 
(Columbus).  The  monitoring  data 
obtained  during  the  1978  ozone  season 
indicated  that  the  Columbus-Phenix  Qty 
nonattainment  designation  was  correct. 
Thus.  Alabama  and  Georgia  were 
required  to  revise  their  respective  state 
implementation  plans  (SIP)  for  ozone. 
Both  States  drafted  and  adopted  control 
strategies  based  on  reduction  of  volatile 
organic  compound  (VOC)  emissions 
from  mobile  and  stationary  sources. 
They  showed  that  the  area  would 
achieve  the  ozone  standard  by  early 
1981  through  the  Federal  Motor  Vehicle 
Control  Program  and  through 
implementation  of  Group  I  and  Group  II 
VOC  Reasonably  Available  Control 
Technology  (RACT)  regulations.  EPA 
approved  Alabama's  SIP  on  November 
26. 1979.  and  Georgia's  SIP  on 
September  18, 1979. 

Alabama  and  Georgia  have  requested 
that  EPA  change  the  attainment  status 
of  Russell  County  and  Muscogee 
County,  respectively,  from 
nonattainment  for  ozone  to  attainment 
In  order  to  redesignate  a  nonattainment 
area.  EPA  policy  requires  that  three 
years  of  ozone  data  show  an  expected 
exceedance  calculation  of  less  than  or 
equal  to  1.0.  The  most  recent  eight 
quarters  of  quahty  assured  ambient  air 
data  may  suffice  provided  that  no 
exceedances  have  occurrred.  In 
addition,  the  data  must  be  accompanied 
by  a  demonstration  of  implementation  of 
an  EPA-approved  control  strategy. 


Georgia  has  submitted  ambient  air 
quality  data  collected  at  three 
monitoring  sites  in  Columbus.  Two  of 
the  sites  were  continued  because  of 
their  close  proximity.  In  1980, 1961,  and 
1982,  the  ozone  monitor  was  located  at 
Columbus  College.  Because  of  eviction 
from  the  Columbus  College  campus,  the 
monitor  was  moved  to  the  Columbus 
Airport  by  the  end  of  1982.  This  was  a 
move  of  approximately  one  to  one  and 
one-half  miles,  the  move  was  reviewed 
by  EPA  and  determined  to  be 
representative  of  the  Columbus  College 


site  and  in  conformance  with  the  40  CFR 
Part  58  siting  criteria,  llerefore,  the 
Columbus  College  and  Columbus  airport 
sites  are  considered  to  be  thestmie  site 
and  their  data  has  been  cdi^^faed  in 
order  to  have  the  required  three  years  of 
monitoring  data. 

The  three  years  of  ambient  ozone  data 
is  the  basis  for  the  redesignation 
request.  Specifically,  the  most  recent 
three  years  of  air  quality  data  (1982, 
1983,  and  1984)  show  the  number  of 
expected  exceedances  to  be  less  than  or 
equal  to  1.0,  as  is  summarized  below: 
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For  a  more  detailed  discussion,  please 
refer  to  the  Technical  Support  Docimtent 
which  is  available  for  inspection  at  the 
EPA  Region  IV  office. 

Therefore,  on  the  basis  of  three  years 
of  air  quality  data  showing  attainment 
and  evidence  of  an  implemented  EPA- 
approved  control  strategy,  EPA 
proposes  to  approve  the  redesignation  of 
the  two  counties  in  the  Columbus- 
Phenix  City  Interstate  AQCR  from  ozone 
nonattainment  to  attainment 

Proposed  Acdon 

EPA  is  today  proposing  to  approve  the 
redesignation  of  the  Russell  County  and 
Muscogee  County  ozone  nonattainment 
areas  on  the  basis  of  three  years  of  air 
quality  data  and  an  EPA-approved 
control  strategy. 

The  public  is  invited  to  participate  in 
this  rulemaking  by  submitting  written 
comments  on  these  proposed  actions. 

Under  5  U.S.C.  SecUon  605(b),  I  certify 
that  area  redesignations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C  7401-7642. 


Dated:  Dated:  July  23, 1985. 
Jack  B.  Ravan, 
Regional  Administrator. 
[FR  Doc.  85-26454  Filed  11-&-65;  8:46  am] 

MIXING  COOC  S5«0-S(Hi 

40  CFR  Parts  704  and  799 
[OPTS-42076;  TSH-FRL  2906-8] 

Anthraquinone;  Proposed  Reportint) 
and  Recordkeeping  Requirements  and 
Test  Rule 

aqency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  that 
manufacturers  (including  importers)  and 
processors  of  9.10-anthraquinone  (CAS 
No.  84-65-1).  hereinafter 
"anthraquinone",  be  required,  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA),  to  perform  testing 
for  water  solubility,  bioconcentration, 
and  acute  toxicity  to  aquatic  organisms. 
The  Agency  is  also  proposing,  under 
section  8  of  TSCA,  that  manufacturers 
and  importers  of  anthraquinone  be 
required  to  submit  an  annual  report  to 
EPA  stating  the  volume  of  this 
substance  manufactuxed  or  imported 
during  their  latest  corporate  fiscal  year. 
Testing  for  biodegradation  and  chronic 
toxicity  of  aquatic  organisms  will  be 
required  if  the  acute  toxicity  or 
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bioconoBtmlfcm  teal  nauiu  and  the 
annuat  pfodvettoa  and  lo^^oitatiaB  level 
aeet  siMcifiad  critMiB.  This  prapoMd 
rule  is  in  cHpaue  ta  tfas  latwageacy 
Teeting  rnyuiltee'*  (TTCb)  daMflnatioa 
of  anthraquiBOOB  fee  yriori^ 
coosideraiioii  for  (^aaical  fata  and 
enviranmental  sQbcU  testio^ 
DATES:  Stibiok  wrnttOB  fionwwnte  on  or 
before  Jaauary  fl^  IMS.  If  peraem 
request  aa  opportaiBity  to  wibimt  oral 
conuaent  l^DecaBiber23. 198&.  EPA 
will  held  a  public  meetijag  on  tfai»  rule  in 
Waahtagton.  IXC  For  furtker 
information  on  airanfing  to  apeak  at  the 
meeting  aee  Unit  JK  of  this  preamble. 
■DOam>  Sttbait  wnttea  rftmawnti. 
identified  by  the  demaent  coobol 
number  (QPTS-UOT^  in  ^plicate  to: 
TSCA  pMfalic  IniQaMtkai  Office  (TS- 
793).  Office  of  Peatiddee  end  Toxic 
Subatanoea,  Bavironmenlel  Protection 
Agency.  RM.  E-lOa  401 M  St..  SW.. 
Washioi^aa.  aC  20410. 
A  poUic  version  of  the  adninistrattve 
record  supporting  this  actkm  (witk  any 
confidential  biniMaB  iafomation 
deleted)  is  awatfaUe  far  inspefitioB  at 
the  above  address  from  8  ajn.  to  4  pjcu 
Monday  through  Friday,  except  tegal 
holidays 

Edward  A.  iOsin.  Dnectac  TSCA 
Assistance  Oflka  (IS-TaB^  Office  of 
Toxic  Substances,  Rm.  E-543. 401 M  St. 
SW..  Washia^on.  aC  20460,  ToU  free: 
(800-424-0005).  In  Washington.  Oil: 
(554-1404),  Outside  the  USA:  (C^terator 
— 20a-S54-1404). 

ttllPH.lMMn<UW  MIsOmiATIONC  EPA  IS 
issuing  a  proposed  test  rule  under 
section  4(a)  of  TSCA  in  response  to  the 
rrC's  det  i^iatioB  of  anthraquinoae  for 
chemical  fate  aad  environraental  effects 
testing  considmratJQP  and  reporting 
requirements  under  section  a(a)  to 
require  manufacturers  and  importers  to 
report  to  EPA  the  volume  of 
anthraquinaoe  manulactured  or 
imported  durinf  their  latest  corporate 
fiscal  year 

I.  Intniductkm 

A.  rrc  Recanuaendaiioa 

TSCA  (Pufa.  L^«-««.  90  Stat  2003  et 
seq.;  15  U.&C.  aui  et  aeg.}  establishad 
the  rrc  uader  section  4(e)  to  recommend 
to  EPA  a  list  of  chemicals  to  be 
considered  for  testing  under  section  4(a) 
of  the  Act. 

The  rrc  designated  anthrequinone 
(CAS  Mo.  84-66-1)  lor  ptiocity 
consideratioB  in  its  15th  Report 
submitted  to  Q>A  on  November  0^  1984. 
and  publnbed  ia  the  FedaEal  Ragbter  o^ 
November  2ft  1084  (40  F&  468S1).  The 
rrc  reconuneBded  diet  aBthraqainone 


be  conakiafad  JBrcfaaniif  al  fate  tasting, 
including  watar  srdnhiiitir  and 
biodegradalida,  mi  anningirai  effects 
testing  inf.hding  acote  toxicity  to  fish, 
aquatic  iavartebBataa,  and  algae,  and 
chronic  haddty  to^qnatic  otgaaisras. 
conditional  upon  resuhs  of  4 
The  bases  far  fteae  aacoa 
were  as  follows:  the  dwmicai  fata  and 
toxicity  tests  tiiat  wen  reviewed  had 
beeaparfonaed  at  teat  concentrations 
that  exceeded  and  raparted  water 
solubihty  level  of  antfara^ainone;  die 
resaltiag  data  cotdd  not  be  iatefpeeted 
reliably  or  wen  faiadeqaata  to  quant^ 
the  acute  and  potentta)  dmmic  toxicity 
to  aqaatic  oiganisBis;  cuad  the  data 
indicatad  that  anthnquinone  nay  be 
toxic  to  aqaalic  orgaaiams  sfaioe 
organisass  wen  k^ad  in  die  toxicity 
tests. 

B.  Test  Rule  Developmejit  Under  TSCA 

Under  Section  4(a)  of  TSCA.  ff  A 
shall  by  rule  reqnitt  tasting  of  a 
chemical  sahstance  or  mixturS  to 
develop  appropriate  tast  data  if  the 
Administrator  finds  that: 

(A)(l}  the  manufacture,  distribution  in 
comnerce,  processing,  use,  or  disposal  of  • 
cheiaical  ■ahstaeoe  er  nixtufe,  or  that  any 
eomhinstica  ef  sach  activitiee,  aiay  ptcseat 
an  unreasonaUe  risk  ef  iniwy  to  ksaldi  or  ths 

(ii)  thaie  ass  inmdliciaat  data  and 
eypcrienrs  upoa  tMhick  the  afiiKts  of  sodi 
manufacture,  distnbutioa  in  rniTim»rr.p, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  or  heatti)  or  the  environment  can 
reasoReoie  ae  oe^evflSMee  or  pretftctou,  ano 

(iii)  tasting  of  sadi  svbslance  or  mtxtnre 
with  respect  te  such  effects  is  neoen— ry  to 
develop  sacfa  data:  or 

(B)  (i)  a  chemical  substance  or  mixture  is  or 
will  ba  produced  in  ""t***""***'  quaatitieA, 
and  (I)  it  enters  or  may  raasoaahly  be 
anticipated  to  enter  the  aBviroaineat  in 
substantial  quantities  or  [U]  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixtnre, 

(ii)  there  are  insuffieieet  deta  and 
ejqMiienca  upon  whidi  the  effects  ef  the 
manufacture,  distribution  in  coairaerca. 
proceaaing.  nsa.  or  dispoaal  of  suck  substance 
or  mixture  or  of  any  eonbinatian  of  such 
activities  on  kiealtb  or  the  anviitMUBeBt  can 
reasonably  be  detenninad  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  neoeaury  to 
develop  such  data. 

EPA  uses  a  wetght-<Jf-evidence 
approach  in  makmg  a  section 
4(a)(l)(AKi)  ft»»^'y  both  exposure  and 
toxicity  ixdoniMtion  are  conaidend  in 
determining  whether  available  data 
sui^MTt  a  finding  that  the  chetwinal  may 
present  an  onreasooable  risk.  For  the 
fin(fiE«  Wider  section  4(a)tl)a3)(i).  EPA 
considers  only  production,  esqxiaare, 
and  reieaae  iniormstion  to  determine 


wiwtker  then  to  or  may  ba 


human) 

to  the  ensirwawint  For  the  I 

under  aactk»a4(a|flM^(if)< 

4(a)(l)(B)(ia).  EPA  axaarinaa  tnodctty  and 

exMng  fadbonalton  ta  adaquafta  to 

reasonably  detacmine  or  predict  the 
effects  of  human  exposure  to,  or 
environmental  release  of,  the  chemical 

In  making  the  fipfiing  Mnctpr  ««»rtinfi 

4(aMD(Ajrui)  or  4(aJ(l)<Bjeiil  thai 
testing  is  nacaaaary.  EPA  considers 
whether  ongoing  testiag  wHl  satisfy  the 
iniiinBatian  needs  for  the  rKpinirj^l  and 
whelfier  testing  which  the  Agency  might 
require  would  be  eapaM*  of  developing 
the  necessary  InionnaliQn. 

EPA's  process  for  dstiwining  iwhen 
these  findings  apply  is  fWiscrihnd  in 
detail  in  EPA's  first  and  secoad 
proposed  test  ndes  as  published  ia  the 
Fedetal  Ea^star  of  July  IB,  taao  (45  FR 
48524)  and)«ne  5. 1081  (40  HI  30300). 
The  sectioa  4(a)(l)(A]  fiadiags  an 
discussed  at  45  FR  40524  and  4t  FR 
30300,  and  the  sectioa  4(a)(l)fB)  findings 
are  discussed  at  46  FR  30300. 

In  evaluating  the  ITC's  testing 
recommendatimw  for  aathtaqiifa— a. 
EPA  conaidend  all  avadaUa  relevant 
informatioa  inekiding  the  CoUowiag: 
inforaiatioB  prescated  in  the  ITCs 
report  HH.iiti***^***^***y  tasong 
conaideratiaB:  prodactioo  vohaae.  nse, 
exposure,  and  release  information 
reported  by  mantifecturers  of 
anthraquinone  under  the  TSCA  section 
8(a]  Prelinuaary  Assessment 
faiformation  Rnle  (40  cm  Put  712): 
health  and  sa&ty  stadias  sufaanttod 
under  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule  (40  CFR  Pmrt 
716)  far  antfaraqtynone:  and  ptdilished 
and  ui^mblished  data  available  to  the 
Agency.  Baaed  on  ita  evahiatioB.  as 
deecribed  m  this  proposed  rule.  E^A  is 
proposing  chemical  ^te  and 
environinental  effects  testing 
reqidremeata  for  anthraquinone  vnder 
section  4(a)(1)(B).  By  these  sctioos,  EPA 
is  responding  to  the  ITC's  deagoetioo  of 
anthraqninone  for  priority  testing 
Qonsideration. 

C.  TSCA  Section  8(a)  Recordkeeping 
And  Reporting 

Section  8(a)  of  TSCA  (15  U.S.C 
2607(a))  authorizes  EPA  to  require 
persons  (other  then  small 
manufactnreia.  importers,  and 
processors  as  defined  ia  {  704.3)  wdio 
manufacture,  import  or  process  a 
rK— wif  I  sufaBtance,  to  submit  snch 
reporta  as  the  Administrator  may 
reasonably  require.  In  order  to  monitor 
prodnctanB  and  impartatioa  volume  of 
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anthraqiiinone.  EPA  is  proposing  in  this 
same  Fadenl  Ragistar  document  as  the 
section  4  testimg  requirements  tht 
manufacturers  and  importers  be 
required  to  submit  an  annual  report  to 
EPA  stating  the  volume  of  this 
substance  manufactured  or  imported 
during  their  latest  corporate  fiscal  year. 

n.  Review  of  Available  Data 

A.  Profile 

Anthraqulnone  is  a  pale  yellow 
crystalline  solid.  Its  melting  point  is  286 
'C,  and  its  boiling  point  is  377  'C  (Ref. 
1).  Anthraqulnone  has  a  low  calculated 
vapor  pressure  of  6.7  x  lO"*  mm  Hg  at 
ambient  temperatures  (Ref.  2). 
Anthraquinone  is  soluble  in  organic 
solvents,  and  the  log  octanol /water 
partition  coefficient  has  been  reported 
to  be  3.39  (Ref.1).  Various  values  have 
been  reported  for  its  solubility  in  water 
0.05  mg/1  (Ref.  3)  and  as  mg/1  (Ref.  4). 
but  these  values  are  not  supported  by 
data.  From  the  experimentally 
determined  log  K.^,  of  3.39.  EPA  has 
estimated  anthraquinone's  water 
solubility  to  be  0.29  mg/l  (Ref.  2). 

B.  Production 

There  is  currently  no  manufacture  of 
anthraquinone  in  the  United  States.  The 
Toms  River  Chemical  Corp..  a 
subsidiary  of  Ciba-Geigy  Corp..  in  Toms 
River,  N],  produced  anthraquinone  in 
the  United  States  until  about  5  years  ago 
(Ref.  5). 

EPA  has  identified  three  importers  of 
anthraquinone  with  total  estimated 
annual  imports  of  about  700,000  lb. 
based  on  1983  and  1984  reports.  The  U.S. 
International  Trade  Commission 
reported  total  imports  of  813,322  lb.  for 
1983  (Ref.  24). 

Anthraquinone  has  been  foimd  in  the 
combustion  products  of  fossil  fuels; 
Robertson  et  al.  found  anthraquinone  in 
the  exhaust  of  a  turbine  aircraft  engine 
at  levels  of  up  to  5a49  ng/m»  (Ref.  9).  In 
1982,  Ehrhardt  et  al.  suggested  that 
anthraquinone  may  be  formed  in  the 
atmosphere  by  photoxidation  of 
anthracene  (Ref.  10).  Another 
inadvertent  source  of  production  was 
reported  by  Oyler  et  al.,  who  found  that 
anthracene  under  conditions  simulating 
a  water  chlorination  treatment  process 
gave  a  61  to  78  percent  conversion  to 
anthraquinone  (Ref.  11). 

CUse 

m 

There  are  two  major  industrial  uses  of 
anthraquinone  in  the  United  States.  The 
principal  use  is  in  the  production  of 
anthraquinone  dyes,  so  named  because 
of  the  presence  of  an  anthraquinone 
nucleus  (usually  extensively  substituted) 
in  the  molecular  structure.  Although 


some  anthraquinone  dyes  employ 
anthraquinone  as  a  starting  material, 
there  are  many  others  in  which 
anthraquinone  is  only  formed  as  a 
nonisolated  intermediate  (Ref.  1).  The 
primary  use  of  anthraquinone  as  a 
starting  material  in  dyestuff 
manufacture  is  in  the  production  of 
sulfonic  add  derivatives  of 
anthraquinone.  This  reaction  is  achieved 
by  treating  anthraquinone  with  fuming 
sulfuric  add  in  the  presence  of  a 
mercury  catalyst  (Ref.  1).  The  chemical 
prindples  that  underlie  the  production 
of  dyestuffs  bom  anthraquinone  via 
sulfonic  add  derivatives  (Ref.  12)  imply 
that  several  major  dye  products  may  be 
produced  from  anthraqulnone  starting 
material;  but  the  proprietary  nature  of 
dyestuff  industry  practices  makes  it 
difficult  to  identify  spedfic  dye  products 
(Ref.  1). 

The  second  major  industrial  use  of 
anthraquinone  that  appears  to  be 
growing  in  importance  is  its  catalytic 
use  in  the  paper-pulping  industry. 
Anthraquinone  catalyzes  the  removal  of 
lignin  from  wood,  thereby  increasing 
pulp  yield  and  quality.  This  use  has 
apphcation  to  both  the  soda  and  Kraft 
chemical  pulping  processes  at  typical 
levels  of  0.025  to  0.1  percent  of  the  bone- 
dry  wood  weight  The  use  of 
anthraquinone  is  also  reported  to  reduce 
reaction  (delignification)  time  and  the 
need  for  sodium  sulfite  in  paper  pulping, 
resulting  in  savings  in  energy  and  raw 
materials  and  in  reducing  undesirable 
sulfur  byproducts  (Ref.  13).  The  use  of 
anthraquinone  has  been  approved  by 
the  Food  and  Drug  Administration  at 
levels  up  to  0.1  percent  in  paper 
products  contacting  food  products  (Ref. 
14). 

Because  of  the  apparent  economic 
benefits  of  using  anthraquinone  in  the 
pulping  industry,  it  is  expected  that 
anthraquinone's  use  will  increase  (Ref. 
15).  EPA  estimates  that  the  future 
market  for  anthraquinone  in  pulping 
could  possibly  exceed  7  million  pounds 
per  year  (Ref.  16). 

In  Europe,  anthraquinone  receives 
wide  usage  as  a  bird  repellent  in 
protecting  planted  seeds  (Ref.  17).  At 
present,  anthraquinone  is  not  registered 
for  use  as  a  bird  repellent  in  the  United 
States  (Ref.  18). 

D.  Exposure  and  Release 

Anthraquinone  has  been  reported  to 
be  present  in  the  waste  effluents  of  dye- 
manufacturing  and  paper-pulping  plants 
(Refs.  25  and  26).  Games  and  Hites  (Ref. 
25)  investigated  the  effluent  discharges 
of  South  Carolina  dye-manufacturing 
plant  in  July  1976  using  sensitive  high- 
resolution  gas  chromatography/mass 
spectrometry  (GC/MS)  techniques.  The 


plant  utilized  3  million  gallons  of 
noncontaminated  water  daily  in  its 
processes,  which  were  discharged  along 
with  organic  materials  into  the  plant 
waste  treatment  system.  A  total  of  920 
tons  of  organic  materials  were 
discharged  aimually  for  treatment.  The 
waste  treatment  plant  used 
neutralization,  aerobic  and  settling 
processes  with  a  total  residence  time  of 
19  days.  The  treated  waste  was 
discharged  directly  into  a  tidal  river, 
which  resulted  in  an  approximate  1,000- . 
fold  dilution  of  the  treated  waste,  llie 
investigators  sampled  both  the 
untreated  and  treated  waste  effluent  as 
well  as  the  water  and  bottom  sediments 
of  the  waste-receiving  river.  Because  the 
plant  manufactured  a  variety  of  dyes  on 
a  batch  basis,  a  total  of  9  weekly 
composite  samples  of  wastewater  were 
collected  over  a  2.5-month  period. 
Anthraquinone  was  detected  in  6  of  the 
composite  samples  at  levels  of  49  to  110 
ppb.  Anthraquinone  was  not  detected  in 
the  treated  effluent  or  in  the  water  or 
sediment  of  the  waste-receiving  river 
(Ref.  25).  However,  a  more  typical 
residence  time  in  the  waste  treatment 
facility  for  the  industry  is  6  days  and  not 
19  days  as  in  this  study  (Ref.  25),  and 
this  difference  in  residence  time  may 
have  caused  the  reported  absence  of 
anthraquinone  in  the  treated 
wastewater. 

In  a  laboratory  simulation.  Zanella  et 
al.  determined  the  concentration  of 
anthraquinone  in  the  waste  effluents 
from  Kraff  pulping  using  0.1  percent 
anthraquinone  and  also  determined  the 
concentration  in  the  treated  effluent 
after  it  was  subjected  to  the  waste 
treatment  conditions  typical  of  those 
used  in  full-scale  plants  (Ref.  26).  The 
waste  effluent  fit)m  pulping  was 
prepared  by  mixing  5.0  liters  of  black 
(digesting)  liquor,  7.0  liters  of  chlorine- 
stage  effluent,  and  4.0  liters  of  caustic- 
extraction-stage  effluent  and  diluting  to 
76  liters  with  tap  water.  The 
concentration  of  anthraquinone  in  this 
simulated  waste  effluent  was  2.7  ppm. 
The  simulated  final  (treated)  mill 
effluents  were  produced  by  treating  the 
simulated  waste  effluents  in  complete- 
mix  activated  sludge  units.  The  imits 
were  fed  at  a  rate  which  produced  a 
hydraulic  detention  time  of  8  hours.  The 
mean  cell  residence  time  of  7.3  days  was 
controlled  by  daily  removal  of  sludge 
from  the  unit  The  concentration  of 
anthraquinone  in  the  treated  effluent 
was  found  to  be  2.2  ppm.  The  simulated 
waste  treatment  process  typical  of  the 
pulpb)g  industry  had  reduced  the 
concentration  of  anthraquinone  fiY>m  2.7 
ppm  to  2.2  ppm  (a  19-percent  reduction). 
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The  Agency  received  effluent 
monitoring  data  and  treatability  data 
from  one  paper  pulping  plant  which  was 
submitted  under  section  8(a]  of  TSCA. 
These  data  indicated  that  anthraquinone 
is  present  in  effluents  released  to 
reoeiving  streams  in  the  upper  ppb  to 
lower  ppm  range.  Specific  levels  were 
claimed  as  Confidential  Business 
Information.  Using  these  data  and 
assuming  a  stream  low  flow  rate  that 
corresponds  to  the  median  for  U.S.  pulp 
and  paper  mills,  EPA  estimates  that  the 
receiving  stream  would  have  an 
anthraquinone  concentration  in  water  of 
5  ppb.  Because  the  time  required  for  the 
buUd-up  of  anthraquinone  in  sediment  is 
much  longer,  a  median  receiving  stream 
with  a  mean  flow  rate  was  assumed  and 
EPA's  estimate  of  the  concentration  in 
the  sediment  is  0.1  ppm  (Ref.  27). 

Urban  air  samples  collected  in  St 
Louis,  Missouri,  have  been  found  to 
contain  a  number  of  polycyclic  quinones 
derived  from  polynuclear  aromatic 
hydrocarbons,  including  9,10- 
anthraquinone  at  imquantified  levels 
(Ref.  20).  Pankow  et  al.  (Ref.  21) 
examined  rainfall  for  content  of  trace 
organic  compounds  and  reported  that 
the  average  content  of  anthraquinone  in 
rainfall  from  four  storms  in  the  spring  of 
1982  in  a  rural  area  12  miles  west  of 
Portland,  Oregon,  was  6  ng/l.  Rainfall 
collected  in  the  Fall  of  1982  from  five 
storms  over  the  city  of  Portland 
contained  an  average  of  48  ng/l 
anthraquinone.  The  author  suggested 
that  the  source  of  the  anthraquinone 
was  either  primary  conbustion 
processes  or  subsequent  oxidation  of 
polycyclic  aromatic  hydrocarbons 
(PAH)  in  the  atmosphere.  Stahl  et  al. 
(Ref.  22)  subjected  a  pile  of  Texas  lignite 
coal  to  an  artificial  rainfall  and  found 
that  the  rainwater  acquired  a 
concentration  of  0.7  ug/l  anthraquinone 
after  leaching  through  the  coal  pile. 

Finished  drinking  water  samples  from 
12  municipaUties  in  the  Great  Lakes 
region  were  found  to  contain 
anthraquinone  in  concentrations  ranging 
from  0  to  72  ng/l,  with  the  average  of  24 
readings  being  9.9  ng/l  (Ref.  23). 

In  summary,  the  available  monitoring 
data  suggest  that  the  occurrence  of 
anthraquinone  in  the  environment  due 
to  inadvertent  production  is  widespread, 
but  generally  at  very  low 
concentrations.  Most  environmental 
populations  will  be  exposed  to  these 
low  background  levels  of  anthraquinone 
with  the  only  significant  exposures 
above  background  expected  to  occur 
from  point  source  industrial  discharges. 
The  two  major  uses  of  anthraquinone,  in 
dye  manufacture  and  paper  pulping,  are 
anticipated  to  release  anthraquinone  in 


treated  waste  water  to  receiving 
streams.  EPA  expects  that  steady-state 
environmental  concenfrations  of 
anthraquinone  will  be  established  by 
continuous  effluent  discharges. 
According  to  chemical  fate  predictions, 
anthraquinone  released  to  water  will 
remain  in  water,  with  some  adsorption 
to  bottom  sediment.  Under  these  . 
conditions,  the  principal  exposed 
environmental  populations  would 
include  botton-dwelling  (benthic)  fishes 
and  invertebrates  and  organisms  living 
in  the  water  column.  Chronic  exposure 
situations  in  water  column  organisms 
may  be  created  if  anthraquinone  is 
continuously  discharged  and/or  persists 
in  bottom  sediments  which  serve  as  a 
reservoir  for  replacing  anthraquinone 
dissipated  in  the  water  column  by 
transport  and  various  degradative 
mechanisms. 

E.  Chemical  Fate 

Although  anthraquinone  can  be 
present  in  the  air  and  drinking  water  at 
very  low  levels  due  to  inadvertent 
production,  the  most  significant  release 
of  anthraquinone  to  the  environment  is 
in  treated  industrial  waste  water.  Its  low 
vapor  pressure  (6.7  x  10"  '•  mm  Hg,  Ref. 
2),  moderate  octanol/water  partition 
coefficient  (log  ICo.=3.39,  Ref.  1),  a  log 
soil  adsorption  coefficient  (log  KoJ  of 
3.18,  and  low  Henry's  Law  constant  (2.29 
X  10"  "  atm-m'  per  mole,  Ref.  1)  indicate 
that  anthraquinone  should  remain  in 
water  because  of  a  negligible  potential 
to  volatilize  from  water  and  a  limited 
tendency  to  adsorb  to  sediment.  EPA 
estimates  that  100  percent  of 
anthraquinone  released  to  water  will 
remain  in  water  and  50  percent  will 
persist  for  more  than  8  to  10  months 
(Ref.  2). 

In  studies  conducted  by  C-I-L.  Inc. 
and  Mobay  Chemical  Corp., 
anthraquinone  as  found  to  have  a  half- 
life  in  an  activated  sludge 
biodegradation  system  of  5  to  greater 
than  20  days  (Refs.  4  and  28).  C-I-L 
investigated  the  biodegradation  of 
anthraquinone  by  determining  the 
biochemical  oxygen  demand  (BOD)  over 
a  27-day  period  using  an  anthraquinone 
concentration  of  500  mg/l  in  the  test 
solutions.  One  series  of  solutions  was 
inoculated  with  a  microbial  culture 
acckmated  to  anthraquinone;  the  other 
was  inoculated  with  a  culture  not 
acclimated  to  anthraquinone.  The 
results  indicated  that  the  anthraquinone 
had  completely  degraded  after  18  days 
in  the  acclimated  culture  and  after  24 
days  in  the  nonacclimated  culture.  In 
addition,  61  and  45  percent  of  the 
anthraquinone  had  degraded  in  5  days 
in  the  acclimated  and  nonacclimated 
cultures,  respectively  (Ref.  4).  Mobay 


determined  the  BOD  in  20  days  in 
acclimated  and  unacclimated  cultures 
containing  2.4  ppm  anthraquinone.  The 
BODm  in  the  acclimated  culture  was  833 
mg  oxygen  per  gram  of  anthraquinone, 
which  corresponded  to  40  percent 
biodegradation.  The  BODm  in  the 
unacclimated  culture  was  313  mg 
oxygen  per  gram  of  anthraquinone  or  15 
percent  biodegradation  (Ref.  28). 

C-I-L  also  submitted  a  study  showing 
that  anthraquinone  at  concenti'ations 
greater  than  10  ppm  has  a  negative 
impact  bn  the  anaerobic  digestion 
process.  This  study  found  that 
anthraquinone  decreased  methane 
production  and  increased  volatile  acid 
production  during  the  anaerobic 
digestion  of  household  waste  as  it  would 
occur  in  cesspools  or  septic  tanks.  The 
anaerobic  digestion  systems  contained  a 
mixture  of  primary  solids,  digested 
sludge,  tissue  paper,  and  varying 
concentrations  of  anthraquinone  (0.01, 
0.05, 0.5, 1.0, 10,  and  50  ppm).  Three 
concentrations  of  anthraquinone  (1.0, 10. 
and  50  ppm)  exceeded  the  reported 
water  solubihty.  The  mixtiires  and 
appropriate  controls  were  incubated  in 
laboratory  digesters  at  38*  C  for  60  days. 
Cumulative  gas  production  (primarily 
COs  and  methane)  in  all  anthraquinone- 
spiked  test  units  was  greater  than  that 
produced  in  the  controls  by  day  60. 
Production  of  gases  in  units  with 
anthraquinone  concentrations  from  0.01 
to  1.0  ppm  progressed  at  a  relatively 
rapid  rate  throughout  the  test  period. 
while  units  with  10  imd  50  ppm 
exhibited  slower  initial  rates  of 
production,  which  was  found  to  be  due 
to  an  inhibition  of  methane  production 
during  the  first  14  days  of  incubation.  A 
similar  trend  was  observed  in  the 
destruction  of  volatile  acids.  Controls 
and  anthraquinone  concentrations  from 
0.01  to  1.0  ppm  experienced  radical 
reduction  in  concenfration  of  volatile 
acids  (1,253  to  620  ppm)  after  7  days  of 
digestion  with  no  indication  of  lag  time, 
whereas  units  with  10  and  50  ppm 
anthraquinone  showed  a  significant 
increase  in  volatile  add  proiduction 
(1,100  to  3,197  ppm)  over  the  same  time 
period.  Hiis  indicates  that 
anthraquinone  at  concenfrations  above 
10  ppm  may  have  a  significant  negative 
impact  on  anaerobic  d^estion. 
However,  the  volatile  acid  levels  and 
methane  levels  in  all  units  approximated 
that  of  the  controls  after  day  31  and  day 
39,  respectively.  In  addition,  lag  times  of 
3  and  6  days  in  reaching  pH  7  were 
observed  in  units  with  anthraquinone 
concentrations  of  10  and  50  ppm, 
respectively  (Ref.  4). 

In  summary,  the  broad  range  of 
reported  biodegradation  half-Uves  and 
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the  indication  of  advene  effects  on 
anaerobic  digestion  raise  concern  over 
the  persistence  and  degradability  of 
anthraquinone.  Also,  the  lack  of 
biodegradation  data  under 
environmentally  relevant  conditions, 
i.e.,  at  potential  environmental 
concentrati(Hu  and  in  natural  waters 
with  their  unique  physical,  chemical  and 
microbial  characteristics,  make  the 
available  data  inadequate  to  evaluate 
the  chemical  fate  of  anthraquinone. 

F.  Environmental  Effects 

The  acute  toxicity  of  anthraquinone  to 
fathead  minnows  was  determined  using 
a  9d-hour  static  bioassay.  Test 
conditions  included  a  temperature  of  20 
to  20.5  'C  pH  of  7.3  to  7.6,  dissolved 
oxygen  of  a?  to  ai  mg/l,  and  fish 
loading  of  a34  g  fish/l.  Nominal  test 
concentrations  of  1.8  to  7.5  g/l  were 
greatly  in  excess  of  the  reported 
solubility  limit  of  0.5  mg/l.  Under  these 
conditions,  a  OO-hour  median  lethal 
concentration  (LCm)  of  2.65  g/l  was 
determined  (average  of  duplicate 
measurements)  with  95-percent 
confidence  limits  of  2.27  to  3.09  g/l.  The 
24-  and  48-hour  LC««  values  were 
reported  to  be  3.35  g/l  and  3.0  g/l, 
respectively.  The  authors  reported  that 
the  fish  gills  were  coated  with 
undissolved  anthraquinone  and 
speculated  that  resultant  suffocation 
produced  the  observed  mortality.  At  the 
lowest  nominal  concentration  tested  (1.8 
g/l],  7  percent  mortality  was  obtained  at 
96  hours  (compared  to  0  percent  in 
controls).  Therefore,  the  test  conditions 
chosen  failed  to  demonstrate  a  level  at 
which  no  acute  effects  were  observed  at 
96  hours  (Ref.  4).  Chillingworth  reported 
no  effects  to  fathead  minnows  exposed 
to  180  ppm  anthraquinone  (Ref.  29). 
Applegate  et  al.  exposed  pairs  of 
rainbow  trout,  bluegill  sunfish.  and 
larval  sea  lampreys  to  5  ppm  of 
anthraquinone  at  55  *F  for  24  hours  and 
observed  no  mortalities  (Ref.  30).  C-I-L, 
Ina.  reported  that  exposure  of  fathead 
minnows  to  0.4  ppm  anthraquinone 
produced  virtually  no  lethality  over  28 
days  (Ref.  4).  Using  different  species. 
MacPhee  and  RueUe  obtained  complete 
mortsdity  in  13  hours  or  less  in  single 
specimens  of  chinook  salmon,  coho 
salmon,  and  northern  squawfish 
exposed  to  10  ppm  anthraquinone  at  52 
•F  (Ref.  31). 

Anthraquinone  does  not 
bioconcentrate  significantly.  The 
measured  bioconcentration  factor  is  24 
in  fathead  minnow  (Ref.  4).  56  in  bluegill 
(Refs.  3  and  28),  and  127  in  Daphnia 
pulex  (Refs.  3  and  28).  The  calculated 
bioconcentration  factor  is  222  based  on 
the  measured  log  K^  of  3.38  (Ref.  32). 


The  acute  toxicity  of  anthraquinone  to 
the  aquatic  invertebrate.  Daphnia  pulex, 
was  investigated  by  C-+-L,  Inc  With 
nominal  concentrations  ranging  from  1 
ppm  to  314  ppm  and  triplicate 
determinations,  the  4ft-hour  median 
effective  concentration  (EC««,  endpoint 
was  immobilization)  of  anthraquinone 
was  determined  to  be  110  ppm,  with  95 
percent  confidence  limits  of  70  to  170 
ppm.  EC^  values  for  24  and  96  hours 
were  reported  as  178  ppm  and  46.3  ppm, 
respectively  (Ref.  4). 

Chillingworth  reported  no  effects  in 
the  algae  Selenastnun  capricomutum 
exposed  to  1  and  10  ppm  anthraquinone 
(Ref.  29). 

When  radish  seeds,  Raphanus  sp., 
were  soaked  with  anthraquinone 
solutions  ranging  from  100  to  500  parts 
per  thousand  (ppt),  the  median  effective 
dose  (EDu)  inhibiting  germination  was 
455  ppt  with  growth  and  production  of 
the  hypocotyl  and  radicle  diminished  at 
400  and  500  ppt  (Ref.  4).  The  growth  and 
development  of  wheat  and  soybean 
seedlings  were  not  affected  by  exposure 
to  500  ppm  anthraquinone,  using  criteria 
of  shoot  height  and  biomass,  root 
biomass.  and  patholc^  (Ref.  4).  Metcalf 
noted  minimal  fungicidal  activity  of 
anthraquinone  when  compared  to  a 
variety  of  quinones  active  against 
AJtemaria  soJani  (Ref.  33). 

Schafer  et  aL  screened  a  number  of 
chemicals  for  acute  toxicity  and 
repellence  in  avian  species.  OrallAo 
values  of  100  ppm  and  300  ppm  were 
reported  for  anthraquinone  in  the  red- 
winged  blackbird  [AgeJaius  phoeniceus) 
and  the  house  sparrow  [Passer 
domesticus).  A  46.1-ppm  feed 
concentration  repelled  50  percent  of  an 
exposed  red-winged  blackbird 
population  (Ref.  6). 

The  available  aquatic  toxicity  data 
are  not  adequate  to  evaluate  the  effects 
of  anthraqninone  on  fish  and  aquatic 
invertebrates. 

m.  Findings 

EPA  is  basing  its  proposed  testing  of 
anthraquinone  on  the  authority  of 
section  4(a)(1)(B)  of  TSCA.  Existing  data 
indicate  that  anthraquinone  may  be 
imported  in  substantial  quantities  and 
that  substantial  environmental  release 
may  be  reasonably  anticipated  to  occur. 
Annual  imports  of  anthraquinone  are 
813,000  lb.  and  could  possibly  exceed  7 
million  pounds  per  year.  Discharge  data 
from  one  wood  pulping  plant  using 
anthraquinone  as  a  catalyst  show  that 
the  plant  is  currently  releasing  effluents 
with  anthraquinone  concentrations  in 
upper  ppb  to  lower  ppm  range.  There 
are  approximately  100  pulping  plants  in 
the  US.  that  could  potentially  use 
anthraquinone  in  their  processing  (Ref. 


34).  If  this  use  of  anthraquinone 
increases,  such  releases  could  become 
widespread.  For  these  reasons,  annual 
reporting  under  9  8(a)  is  necessary  to 
allow  EPA  to  monitor  increases  in  the 
production  and  importation  of 
anthraquinone. 

EPA  also  finds  that  the  data  now 
available  are  insufficient  to  reasonably 
determine  or  predict  the  chemical  fate 
and  environmental  effects  of  releases 
from  the  use  and  processing  of 
anthraquinone. 

There  is  no  measured  value  for 
anthraquinone's  solubility  in  water,  and 
the  reported  values  of  0.05  mg/l  (Ref.  3) 
and  0.5  mg/l  (Ref.  4)  are  not  supported 
by  data.  A  third  value  for  water 
solubility  is  EPA's  estimate  of  0.3  mg/l 
(Ref.  2). 

The  Agency  finds  that  the 
biodegradation  studies  submitted  by  C- 
I-L,  Inc.  (Ref.  4)  and  Mobay  Chemical 
Corp.  (Ref.  28)  were  conducted  at 
concentrations  exceeding  the  water 
solubility  of  anthraquinone  and 
presented  a  half-life  range  (5  to  greater 
than  20  days  in  activated  sludge)  too 
broad  to  reasonably  predict 
anthraquinone's  persistence  in  the 
environment.  This  broad  range  is 
particularly  unsatisfactory  since  the 
typical  waste  treatment  residence  times 
for  the  dye  and  pulp  industries  are  6  and 
8  days,  respectively  (Refs.  25  and  26). 
The  Agency  also  finds  that  the 
submitted  studies  are  not  necessarily 
relevant  to  assessing  biodegradation  by 
microbial  populations  in  natural  waters, 
which  possess  a  different  array  of 
microbial  communities,  and  physical 
and  chemical  characteristics  compared 
to  waste-treatment  systems. 

Considering  release  and  chemical  fate 
information  presented  in  Units  II.D  and 
E  above,  EPA  expects  that  potential 
exposure  to  anthraquinone  will  be 
greatest  for  fish,  aquatic  invertebrates, 
and  benthic  organisms.  EPA  finds  that 
there  are  no  toxicity  or  bioconcentration 
data  on  benthic  organisms  and  no 
chronic  effects  data  on  fish  and  aquatic 
invertebrates. 

After  reviewing  and  evaluating  the 
existing  acute  toxicity  data  for  aquatic 
organisms  experimentally  exposed  to 
anthraquinone,  EPA  has  determined  that 
sufficient  data  exist  for  fathead  minnow, 
but  additional  data  are  necessary  to 
determine  whether  salmonids  are 
substantially  more  sensitive  as 
suggested  by  the  MacPhee  and  Ruelle 
study  (Ref.  31).  EPA  also  finds  that 
additional  acute  toxicity  studies  of  fish 
and  aquatic  invertebrates  are  necessary 
since  the  existing  studies  were  done  at 
concentrations  exceeding  the  water 
solubility  of  anthraquinone. 
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EPA  finds  that  sufficient  data  are 
available  from  the  study  done  by 
Chillingworth  (Ref.  29)  to  reasonably 
predict  anthraquinone's  toxicity  to 
algae. 

Finally,  EPA  finds  that  testing  is 
necessary  to  develop  the  chemical  fate 
and  environmental  effects  data 
described  above. 

IV.  Pn^MMed  Rule 

A.  Proposed  Testing  and  Test  Standards 

The  Agency  is  proposhig  that 
chemical  fate  and  environmental  effects 
testing  be  conducted  on  athraquinone  in 
accordance  with  specific  test  guidelines 
set  forth  in  Title  40  of  the  Code  of 
Federal  Regulations  as  enumerated   . 
below.  Test  methods  under  new  Parts 
796,  797,  and  798  were  published  in  the 
Federal  Register  of  September  27. 1985 
(50  FR  39252). 

In  view  of  the  prospect  for  a  growing 
market  for  anthraquinone  due  to  use  in  ' 
pulping  and  the  projected  economic 
impact  of  the  full  set  of  aquatic  tests 
EPA  beUeves  would  be  necessary  to 
adequately  assess  the  environmental 
risks  of  anthraquinone,  the  Agency  is 
proposing  that  testing  be  conducted  in 
two  tiers.  By  tiering  testing.  EPA  expects 
to  obtain  limited  data  now  from  the  first 
tier  to  better  assess  the  potential  for 
expanded  releases  of  anthraquinone  to 
pose  significant  risks.  Should  the  use  of 
anthraquinone  as  a  pulping  catalyst 
expand  substantially,  the  second  tier  of 
testing  will  provide  the  more  complete 
data  needed  to  evaluate  the  possible 
risks  associated  with  substantially 
larger  aquatic  releases  of  the  chemical. 

EPA  is  proposing  that  the  first  tier 
testing  of  anthraquinone  be  conducted 
now  to  determine  (1)  the  water  solubiUty 
to  properly  design  the  subsequent 
proposed  tests,  using  the  TSCA 
guideline  entitled  "Water  Solubihty, 
Generator  Column  Method"  as  specified 
in  §  796.1860;  (2)  the  acute  toxicity  to 
Chinook  salmon,  Oncorhynchus 
tshawytscha,  or  coho  salmon, 
Oncorhynchus  kisutch;  bluegill,  Lepomis 
macrochinis;  and  rainbow  trout,  Salmo 
gairdneri,  using  the  TSCA  guideline 
entitled  "Fish  acute  toxicity  test"  as 
specified  in  S  797.1400  and  as  modified 
in  §  799.500(cK2)(i)(B);  (3)  the  acute 
toxicity  to  the  invertebrates  Daphnia 
magna  or  D.  pulex,  and  oyster, 
Crassostrea  virginica,  using  the  TSCA 
guidelines  entitled  "Daphnid  acute 
toxicity  test"  as  specified  in  %  797.1300 
and  as  modified  in  S  799.500(c)(3)(i)(B} 
and  "Oyster  acute  toxicity  test"  as 
specified  in  §  797.1800  and  as  modified 
in  §  799.500(c)(3)(i)(C);  (4)  the  marine 
sediment  toxicity  to  the  amphipod, 
Rhepoxynius  abronius,  according  to  the 


method  of  RC.  Swartz.  et  al., 
"Phoxocephalid  Amphipod  Bioassay  for 
Marine  Sediment  Toxicity",  published  in 
the  American  Society  for  Testing  and 
Materials  Special  Technical  Publication 
854  (ASTM  STP  854),  RD.  CaldweU  et 
al.  (eds.)  (Ref.  7);  and  (5) 
bioconcentration  in  oyster,  Crassostrea 
virginica,  using  the  TSCA  guideline 
entitled  "Oyster  bioconcentration  test" 
as  specified  in  f  797.1830  and  as 
modified  in  §  799.500(c)(5)(i)(B).  EPA 
would  prefer  to  require  bioconcentration 
testing  in  a  freshwater  benthic 
invertebrate  but  the  Agency  is  tmaware 
of  a  test  guideline  which  has  been 
sufficiently  tested  to  insure  th  reUabihty 
of  results.  If  such  a  test  guideline  is 
foimd  EPA  will  consider  substituting  it 
for  the  bioconcentration  test  in  oyster. 

In  order  to  evaluate  the  potential 
hazard  of  the  median  lethal 
concentrations  (IXm's)  generated  by  the 
Tier  Ti  tests,  EPA  is  proposing  that  the 
LCm's  be  compared  to  the  predicted 
environmental  concentrations  (PEC's) 
for  anthraquinone  in  water  and 
sediment,  i.e.,  5  ppb  and  0.1  ppm 
respectively,  which  have  been 
determined  fit)m  reported  discharge 
levels  (see  Unit  II.D  above]  (Ref.  27). 

EPA  is  also  proposing  that  a  second 
tier  of  tests  shall  be  conducted  if  two 
triggers  are  met — a  hazard  trigger  and  a 
production/import  level  trigger.  The 
hazard  trigger  will  be  met  if  the  median 
lethal  concentrations  (LCm's)  generated 
by  the  Tier  I  tests  are  less  than  100  times 
the  predicted  environmental 
concentrations.  The  production/import 
level  trigger  will  be  met  when  annual 
production/import  levels  reach  3  million 
lb.  EPA  will  use  the  section  8(a) 
reporting  to  monitor  the  production/ 
import  levels. 

It  both  triggers  are  met,  EPA  is 
proposing  that  the  Tier  II  tests  be 
required  based  on  the  results  of  the  Tier 
I  tests  as  follows.  If  the  most  sensitive 
fish,  i.e.,  the  fish  with  the  loewest  LCm 
as  determined  by  the  above-proposed 
acute  toxicity  tests,  has  an  LCm  less 
than  100  times  the  predicted 
environmental  concentration  (PEC)  for 
water,  i.e.,  less  than  500  ppb,  testing  of 
anthraquinone  shall  be  conducted  to 
determine  the  chronic  toxicity  to  the 
most  sensitive  fish,  using  the  TSCA 
guideline  entitled  "Fish  early  life  stage 
toxicity  test"  as  specified  in  |  797.1600 
and  as  modified  in  \  799.500(d)(3)(i)(B]. 
If  the  daphnid  has  an  ECm  as 
determined  by  the  above-proposed 
acute  toxicity  test  which  is  less  than  100 
times  the  PEC  for  water,  i.e.,  less  than 
500  ppb,  testing  of  anthraquinone  shall 
be  conducted  to  determine  the  chronic 
toxicity  to  daphnid,  using  the  TSCA 
guideline  entitled  "Daphnid  chronic 


toxicity  test"  as  q)ecified  fai  i  797.1330 
and  as  modified  in  f  799.500(d)(4)(i)(B). 

Testing  of  anthraquinone  to  determine 
the  chronic  toxicity  to  Rhepoxynius  or 
oyster  or  some  other  marine  or 
freshwater  benthic  invertebrate  is  not 
proposed,  as  there  is  no  known 
acceptable  guideline  that  can  serve  as  a 
test  standard.  However,  the  combined 
test  results  from  the  oyster  acute 
toxicity  test  and  the  oyster 
bioconcentration  test  will  provide  an 
indication  of  potential  toxicity  of 
anthraquinotie  to  filter  feeding 
organisms. 

If  the  LCm  for  fish,  daphnid,  or  oyster 
is  less  than  100  times  the  PEC  in  water, 
i.e.,  less  than  500  ppb,  or  if  the  LCm  for 
Rhepoxynius  in  the  marine  sediment 
toxicity  test  is  less  than  100  times  the 
PEC  in  sediment  i.e.,  less  than  10  ppm, 
or  if  the  oyster  bioconcentration  factor 
is  greater  than  3,000,  then  EPA  is 
proposing  that  testing  of  anthraquinone 
shall  be  conducted  to  determine  (1)  the 
biodegradability  in  sludge  systems, 
using  the  test  method  entitled  "Inherent 
Biodegradabihty:  modified  SCAS 
(Semicontinuous  activated  sludge)  Test 
for  chemical  substances  that  are  water 
insoluble  or  water  insoluble  and 
volatile"  as  specified  in  S  796^341  and 
(2)  biodegradation  rate  using  the 
protocol  described  in  a  study  by 
Bourquin  et  al.  (Ref.  8). 

EPA  chose  to  trigger  second  tier 
testing  with  an  increase  in  production/ 
import  level  for  two  reasons.  First  as 
the  use  of  anthraquinone  increases,  the 
Agency's  concerns  for  environmental 
release  and  the  potential  for 
imreasonable  risk  to  the  environment 
increase.  Under  such  conditions,  the 
need  for  further  testing  to  fully 
characterize  the  hazard  potential  and 
chemical  fate  of  anthraquinone  becomes 
essential.  If  the  data  developed  in  the 
first  tier  of  testing  don't  meet  at  least 
one  of  the  hazard  triggers  described 
above,  there  would  be  no  potential  to 
trigger  further  testing  and  thus  no  need 
for  continued  section  8(a)  reporting;  EPA 
then  would  remove  the  section  8(a) 
reporting  requirement  and  publish  a 
notice  of  such  action  in  the  Federal 
Register. 

However,  if  these  data  suggest 
concern  and  if  use  continues  to  increase 
to  3  million  lb  per  year,  the  second  tier 
of  testing  is  considered  essential.  EPA 
also  chose  a  production/import  level  of 
3  million  lb.  per  year  because  it 
represents  substantial  market  growth  of 
the  chemical  over  current  levels  and  a 
level  at  which  EPA's  analysis  indicates 
the  second-tier  tests  will  not  cause  an 
adverse  economic  impact.  The  section 
8(a)  reports  will  be  the  means  to 
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detennine  when  the  3-million-lb-tTigger 
is  met 

The  Agency  is  proposing  that  the 
above-referenced  TSCA  Chemical  Fate 
and  Environmental  Effects  Test 
Guidelines  and  other  cited  methods  be 
considered  the  test  standards  for  the 
purposes  of  the  proposed  tests  for 
anthraquinone.  The  TSCA  guidelines  for 
chemical  fate  and  aquatic  toxicity 
testing  specify  generally  accepted 
minimal  conditions  for  determining 
chemical  fate  and  aquatic  animal 
toxicities  for  substances  like 
anthraquinone  to  wrhich  aquatic  life  is 
expected  to  be  exposed.  The  Agency's 
review  of  the  guidelines,  which  occurs 
on  a  yearly  basis  as  described  in  the 
Federal  Register  September  22, 1982  (47 
FR  41857),  has  found  no  reason  to 
conclude  that  these  protocols  need  to  be 
modified  significantly.  However,  several 
chemical  specific  modiHcations  were 
deemed  necessary  to  ensure  that  the  test 
concentrations  adequately  define  the 
dose-response  curve  and  are  adequately 
maintained  throughout  the  duration  of 
the  test.  These  modiRcations  are  Usted 
in  §  799.500  of  this  rule. 

EPA  intends  to  propose  shortly  in  a 
separate  Federal  Re^^er  notice  certain 
revisions  to  these  TSCA  Test  Guidelines 
to  provide  more  explicit  guidance  on  the 
necessary  minimnm  elements  for  each 
study.  In  addition,  these  revisions  will 
avoid  repetitive  chemical-by-chemical 
changes  to  the  guidelines  in  their 
adoption  as  test  standards  for  chemical- 
specific  test  rules.  EPA  is  proposing  that 
these  modifications  be  adopted  in  the 
test  standards  for  anthraquinone. 
Additionally,  the  ASTM  guideline  (Ref. 
7)  and  the  test  procedures  employed  by 
Bourquin  et  al.  (Ref.  8)  specify,  in  EPA's 
judgment,  minimal  test  conditions  and 
practices  for  acceptable  investigations 
of  anthraquinone's  toxicity  in  sediment 
to  marine  amphipods  and  rate  of 
biodegradation.  Although  the  Agency 
has  not  issued  TSCA  testing  guidelines 
for  benthic  invertebrates  or 
biodegradation  rate,  the  testing 
procedures  found  in  these  references 
reflect  the  current  state-of-the-art  for 
such  testing  and  are  being  proposed  as 
acceptable  methods  for  testing 
anthraquinone  toxicity  to  benthic 
invertebrates  and  biodegradation  rate. 

B.  Test  Substance 

EPA  is  proposing  that  9,10- 
anthraquinone  of  at  least  99-percent 
purity  be  used  as  the  test  substance. 
Anthraquinone  of  this  purity  is 
commercially  available  at  nominal  cost 
(Ref.  19).  EPA  has  specified  a  highly 
pure  substance  for  testing  because  the 
Agency  is  interested  in  evaluating  the 


effects  attributable  to  anthraquinone 
itself. 

C.  Persons  Subject  to  the  Rule 

1.  Persons  Required  to  Test  Section 
4(b)(3)(B)  of  TSCA  specifies  that  the 
activities  for  which  the  Agency  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution,  use  and/or 
disposal)  determine  who  bears  the 
responsibility  for  testing.  Manufacturers 
are  required  to  test  if  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  are 
required  to  test  if  the  findings  are  based 
on  processing.  Both  manufacturers  and 
processors  are  required  to  test  if  the 
exposures  giving  rise  to  the  potential 
risk  occur  during  use,  distribution,  or 
disposal. 

Because  EPA  has  found  that  the 
release  from  the  processing  and  use  of 
anthraquinone  may  reasonably  be 
anticipated  to  give  rise  to  substantial 
environmental  release,  EPA  is  proposing 
that  persons  who  manufacture  and/or 
process,  or  who  intend  to  manufactiire 
and/or  process,  anthraquinone  at  any 
time  from  the  effective  date  of  the  final 
test  rule  to  the  end  of  the  reimbursement 
period  be  subject  to  the  testing 
requirements  contained  in  this  proposed 
rule.  The  end  of  the  reimbursement 
period  will  be  5  years  after  the  last  final 
report  is  submitted. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  mtmufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  BPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

When  both  manufacturers  and 
processors  are  subject  to  a  test  rule, 
EPA  expects  that  manufacturers  will 
conduct  the  testing  and  that  processors 
will  ordinarily  be  exempted  from  testing. 
As  described  in  40  CFR  Part  790, 
processors  will  be  granted  an  exemption 
automatically  without  filing  applications 
if  manufacturers  perform  all  of  the 
required  testing.  Manufacturers  are 
required  to  submit  either  a  letter  of 
intent  to  perform  testing  or  an 
exemption  application  within  30  days 
after  the  effective  date  of  the  test  rule. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 


proposed  testing  for  anthraquinone.  As 
noted  in  Unit  IV.B  above,  EPA  is 
interested  in  evaluating  the  effects 
attributable  to  anthraquinone  itself  and 
has  specified  a  highly  pure  substance  for 
testing. 

Manufacturers  and  processors  who 
are  subject  to  this  test  rule  must  comply 
with  the  test  rule  development  and 
exemption  procedures  in  40  CFR  Part 
790  for  single-phase  rulemaking. 

EPA  is  exempting  from  these  testing 
requirements  those  manufacturers  and 
processors  that  produce  and  process 
anthraquinone  only  as  an  impurity. 
Persons  who  manufacture  or  process 
anthraquinone  as  a  byproduct  or  as  a 
nonisolated  intermediate  are  subject  to 
the  testing  requirements  set  forth  in  this 
rule.  The  total  anthraquinone  imports 
and  domestic  production,  including  that 
produced  as  a  byproduct  or  a 
nonisolated  intermediate,  will  be  used  in 
determining  reimbursement  shares 
under  the  Data  Reimbursement  Final 
Rule  (48  FR  41786;  September  19, 1983). 
The  Agency's  rationale  for  these 
decisions  follows. 

EPA  is  exempting  those 
manufacturers  and  processors  that 
produce  anthraquinone  only  as  an 
impurity  because  the  EPA  findings 
under  section  4(a)  are  based  on 
exposures  to  anthraquinone  that  are  a 
result  of  intentional  manufacture, 
processing,  and  distribution  of 
anthraquinone.  In  addition,  it  would  be 
difficult  for  both  EPA  and  manufacturers 
and  processors  to  identify  with  complete 
assurance  all  chemical  substances 
which  contain  anthraquinone  solely  as 
an  impurity.  Further,  the  Agency  would 
find  it  difficult  to  apply  both  the 
exemption  and  reimbursement 
processes  to  those  who  manufacture 
and/or  process  anthraquinone  solely  as 
an  impurity.  The  Agency's 
reimbursement  regulations  issued 
pursuant  to  section  4(c)  state  that  those 
who  manufacture  or  process  chemical 
substances  as  impurities  will  not  be 
subject  to  test  requirements  imless  the 
rule  specifically  states  otherwise  (40 
CFR  791.48(b)).  EPA  finds  no  basis  to 
impose  such  a  requirement  in  this  rule. 
EPA  is  including  persons  who 
manufacture  or  process  anthraquinone 
as  a  byproduct  or  nonisolated 
intermediate  because  these  activities 
constitute  intentional  manufacture  and 
processing  of  anthraquinone. 

2.  Persons  Required  To  Submit 
Production  and  Import  Information. 
Persons  (other  than  small  manufacturers 
and  importers)  who  manufacture  or 
import  anthraquinone  as  of  the  effective 
date  of  the  final  rule,  plus  persons  (other 
than  small  manufacturers  and 
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importers]  who  manufacture  or  import 
the  substance  after  that  date,  would  be 
required  to  submit  section  8(a)  data 
under  this  rule.  Although  TSCA  section 
8(a)(3)(A)(ii]  would  allow  EPA  to  require 
reporting  by  small  manufacturers  and 
small  importers  of  anthraquinone 
(because  anthraquinone  is  concurrently 
being  made  subject  to  a  section  4  rule), 
EPA  has  determined  that  such  reporting 
is  not  necessary  to  achieve  the  purposes 
of  thi»rule. 

D.  Reporting  Requirements 

1.  Under  Section  4. — EPA  is  proposing 
that  all  data  developed  under  Uiis  rule 
be  reported  in  accordance  with  its 
TSCA  Good  Laboratory  Practice  (GLP) 
standards,  which  appear  in  40  CFR  Part 
792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  at  least  30 
days  prior  to  the  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  as  follows: 

1.  The  water  solubility,  acute  toxicity, 
sediment  toxicity  and  bioconcentration 
tests  shall  be  dompleted  and  the  fmal 
results  submitted  to  EPA  within  1  year 
of  the  effective  date  of  the  flnal  test  rule. 
Quarterly  progress  reports  shall  be 
required 

2.  The  fish  and  daphnid  chronic 
toxicity  tests  shall  be  completed  and  the 
fmal  results  submitted  to  the  Agency 
within  1  year  of  the  date  that  EPA 
published  a  Federal  Register  notice 
reporting  that  production/imports  have 
reached  3  millon  lb.  per  year  if  those 
criteria  necessary  to  trigger  chronic 
aquatic  toxicity  testing  are  met.  If  this 
testing  is  triggered,  quarterly  progress 
reports  shall  be  required. 

3.  The  biodegradability  in  sludge  and 
biodegradation  rate  tests  shall  be 
completed  and  the  final  results 
submitted  to  EPA  within  1  year  of  the 
date  that  EPA  publishes  a  Federal 
Register  notice  reporting  that 
production/imports  have  reached  3 
million  lb.  per  year  if  those  criteria 
necessary  to  trigger  biodegradation 
testing  are  met.  If  this  testing  is 
triggered,  quarterly  progress  reports 
shall  be  required. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Register  as  required  by 
section  4(d). 


Persons  who  export  a  chemical 
substance  or  mixture  that  is  subject  to  a 
section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b]  are  in  40  CFR  Part  707  (45  FR 
82844:  December  16, 1980).  In  brief,  as  of 
the  effective  date  of  the  final  test  rule, 
an  exporter  of  anthraquinone  must 
report  to  EPA  the  first  aimual  export  or 
intended  export  of  anthraquinone  to  any 
one  country.  EPA  will  notify  the  foreign 
country  concerning  the  test  rule  for  the 
chemical 

2.  Under  Section  8. — Any  person  who 
manufactured  or  imported 
anthraquinone  during  the  person's  latest 
complete  corporate  fiscal  year  prior  to 
the  effective  date  of  the  final  nde  must 
submit  an  initial  report  to  EPA  60  days 
after  the  effective  date  of  the  final  rule. 
Any  person  who  manufactures  or 
imports  anthraquinone  after  the 
effective  date  of  the  final  rule  must 
submit  a  report  60  days  after  the 
conclusion  of  their  corporate  fiscal  year 
in  which  they  initially  manufactured  or 
imported  anthraquinone. 

Any  person  who  manufactures  or 
imports  anthraquinone  following  the 
year  for  which  an  initial  report  was 
submitted,  must  submit  a  subsequent 
report  for  each  year  in  which  he/she 
manufactured  or  imported  the  named 
substance  60  days  after  the  conclusion 
of  their  corporate  fiscal  year  in  which 
they  manufactured  or  imported 
anthraquinone. 

The  report  must  contain  the  following 
information: 

(1)  Company  name  and  address. 

(2)  Name,  address,  and  telephone 
number  of  the  principal  technical 
contact 

(3)  The  quantity  (by  weight)  of 
anthraquinone  manufactiu«d  or 
imported  during  the  latest  corporate 
fiscal  year. 

E.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  or  a  section  6  rule  to  be  a  violation 
of  section  15  of  TSCA.  Section  15(1)  of 
TSCA  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to  comply  with  any  rule 
or  order  issued  under  section  4.  Section 
15(3)  of  TSCA  makes  it  unlawful  for  any 
person  to  fail  or  refuse  to:  (1)  Establish 
or  maintain  records,  (2)  submit  reports, 
notices,  or  other  information,  or  (3) 
permit  access  to  or  copying  of  records 
required  by  the  Act  or  any  regulation  or 
rule  issued  under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 


applies  to  any  "establishment  fadlify, 
or  other  {vemises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  *  *  *".  The  Agency  considers 
a  testing  fadlify  to  be  a  place  where  the 
chemical  is  held  or  stored  and. 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authorify  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  any  final  rule  for 
anthraquinone.  These  inspections  may 
be  conducted  for  purposes  which 
include  verification  that  testing  has 
begun,  diet  schedules  are  being  met  and 
that  reports  acctirately  reflect  the 
underlying  raw  data  and  interpretations 
and  evaluations  to  determine 
compliance  with  TSCA  GLP  standards 
and  the  test  standards  established  in  the 
rule. 

EPA's  authorify  to  inspect  a  testing 
facilify  also  derives  from  section  4(b)(1) 
of  the  TSCA,  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B] 
of  TSCA  to  indude  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  to  indude  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liabilify.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted  , 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalfy  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
continue  manufacturing  or  processing 
after  the  deadlines  for  such  submissions. 
Knowing  or  willful  violations  could  lead 
to  the  imposition  of  criminal  penalties  of 
up  to  $25,000  for  each  day  of  violation 
and  imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty,  EPA 
will  take  into  account  the  seriousness  of 
the  violation  and  the  degree  of 
culpabihfy  of  the  violator  as  well  as  all 
the  other  factors  listed  in  section  16. 
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Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA.  audi  as 
seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular,  this  includes  individuals  who 
report  false  information  or  who  cause  it 
to  be  reported.  In  addition,  the 
submission  of  false,  fictitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

V.  Issues  for  Comment 

Through  all  aspects  of  this  proposed 
rule  are  open  to  comment  EPA  is 
soliciting  comment  particularly  on  the 
following  issues: 

(1)  EPA  is  not  aware  of  standard 
methods  with  which  industry  has 
adequate  experience  to  test  for 
bioconcentration  and  chronic  toxicity  in 
benthic  invertebrates  when  the  test 
substance  is  added  to  sediment.  The 
Agency  would  welcome  information 
concerning  the  availability  of  such 
methods. 

(2)  EPA  would  welcome  comments  on 
its  two-tiered  approach  to  testing,  the 
hazard-based  and  production/import- 
based  triggers,  and  the  mechanism  for 
determining  whether  the  production/ 
import  trigger  is  met 

VL  Economic  Analysis  of  Proposed  Rule 

To  evaluate  the  potential  economic 
impact  of  test  rules,  EPA  has  adopted  a 
two-stage  approach.  All  candidates  for 
test  rules  go  through  a  Level  I  analysis. 
This  consists  of  evaluating  each 
chemical  or  chemical  group  on  four 
principal  market  characteristics:  (1) 
.Demand  sensitivity,  (2)  cost 
characteristics,  (3)  industry  structure, 
and  (4)  market  expectations.  The  results 
of  the  Level  I  analysis,  along  with  the 
consideration  of  the  costs  of  the 
required  tests,  indicate  whether  the 
possibility  of  a  significant  adverse 
economic  impact  exists.  Where  the 
indication  is  negative,  no  further 
economic  analysis  is  done  for  the 
chemical  substance  or  group.  However, 
for  those  chemical  substances  or  groups 
where  the  Level  I  analysis  indicates  a 
potential  for  significant  economic 
impact  a  more  comprehensive  and 
detailed  analysis  is  conducted.  This 
Level  n  analysis  attempts  to  predict 
more  precisely  the  magnitude  of  the 
expected  impact 

Total  testing  costs  for  the  proposed 
rule  for  anthraquinone  are  estimated  to 
range  from  $32,380  to  $100,200.  This 


estimate  Includes  the  costs  for  both  the 
required  minimum  series  of  tests  as  well 
as  the  conditional  ones.  The  total  cost  of 
Tier  I  tests  is  estimated  to  range  fit)m 
$13,650  to  $43,goa  Tha^ivvalized  cost 
of  the  mandatory  miniinunf  (Tier  I)  tests 
(using  a  cost  of  capital  25  percent  over  a 
period  of  15  years)  range  from  $3,540  to 
$11,380.  Based  on  the  1963  importation 
level  of  813,000  pounds,  the  unit  test 
costs  range  bom  0.4  to  1.4  cents  per 
pound,  bi  relation  to  the  current  list 
price  of  $2.25  per  pound  (Ret.  19)  for 
anthraquinone,  these  costs  are 
equivalent  to  0.17  to  0.62  percent  of 
price. 

The  total  cost  of  the  conditional  (Tier 
U)  tests  is  estimated  to  range  fit)m 
$18,730  to  $56,300  with  the  annualized 
cost  (using  a  cost  of  capital  of  25  percent 
over  a  period  of  15  years)  ranging  from 
$6,047  to  $18,225.  When  production/ 
imports  reach  3  million  pounds  per  year, 
the  unit  test  costs  of  the  Tier  II  test 
independent  of  the  Tier  I  tests  range 
from  0.16  to  0.48  cents  per  poimd.  In 
relation  to  the  current  list  price  of  $2.25 
per  pound  for  anthraquinone,  the 
combined  Tier  I  and  Tier  0  unit  costs 
(0.6  to  1.9  cents  per  pound)  are 
equivalent  to  0.25  to  0.86  percent  of 
price. 

EPA  estimates  that  the  cost  of 
preparing  and  submitting  the  section 
8(a]  report  would  be  minimal.  Shall 
manufacturers  and  importers  are  exempt 
from  reporting  and  there  is  no  official 
form  to  be  completed.  A  company  may 
submit  the  information  in  whatever 
manner  it  finds  appropriate.  A 
company's  cost  of  reporting  under  the 
rule  will  be  a  function  of  the  cost  of 
labor  for  those  doing  the  reporting  and 
the  number  of  hours  It  takes  for  them  to 
comply.  We  estimate  that  the  direct 
filing  cost  for  the  section  8(a)  report 
ranges  bom  $150  to  $500. 

The  Level  I  economic  analysis 
indicates  that  the  potential  for  adverse 
economic  effects  due  to  the  estimated 
test  cost  is  low.  This  conclusion  is  based 
on  the  following  observations:  (1)  The 
market  expectations  for  anthraquinone 
are  optimistic;  (2)  the  estimated  unit  test 
costs  are  low;  and  (3)  Tier  II  tests  are 
dependent  on  market  growth  to  3  million 
pounds  per  year.  A  Level  II  analysis  is 
not  necessary. 

VIL  Availability  of  Test  Fadlldes  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Tl>erefore.  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 


demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,  can  be  obtained 
through  the  NTIS  (PB  82-140773).  On  die 
basis  of  this  study,  the  Agency  believes 
that  there  will  be  available  test  facilities 
and  personnel  to  perform  the  testing  in 
this  proposed  rule. 

Vm.  Availability  of  Test  Guidelines 

The  following  guidelines,  study^lans, 
and  other  relevant  sources  of 
information  cited  in  this  rulemaking  are 
available  from  the  following  source: 
American  Society  for  Testing  and 

Materials  (ASTM),  1916  Race  St, 

Philadelphia,  PA  19103.  (215-229- 

5585). 

K.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
direcUy  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  public  comment  period  in 
Washington.  D.C.  Persons  who  wish  lo 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  Toll  Free: 
(800-424-9065);  Washington.  D.C:  (554- 
1404);  outside  the  U.S.A.  (Operator— 
202-554-1404)  by  December  23, 1985.  A 
meeting  will  not  be  held  if  members  of 
the  public  do  not  indicate  that  they  wish 
to  make  oral  presentations.  While  the 
meeting  will  be  open  to  the  public, 
active  participation  will  be  limited  to 
those  persons  who  arranged  to  present 
comments  and  to  designated  EPA 
participants.  Attendees  should  call  the 
TAO  before  making  travel  plans  to 
verify  whether  a  meeting  will  be  held. 

Should  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

X.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  OPTS- 
42076).  This  record  contains  the  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 

This  record  includes  the  following 
information: 

A  Supporting  DocumentaUon 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 
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(a)  Notice  containing  the  ITC 
designation  of  anthrquinone  to  the 
Priority  List  (49  FR  46931;  November  29, 
1984). 

(b)  Rules  requiring  TSCA  8ecti<Hi  8(a) 
and  (d)  reporting  on  anthraquinone  (49 
FR  46739. 49  FR  46741;  November  26. 
1984). 

(c)  Notice  containing  TSCA  test 
guidelines  cited  as  test  standards  for 
this  rule. 

(d)  Notice  of  final  rulemaking  on  data 
reimbusement  (48  FR  31786;  July  11. 
1983). 

(e)  Notice  of  final  rule  on  single-phase 
test  rule  development  and  exemption 
procedures  (50  FR  20652;  May  17. 1985). 

(f)  TSCA  GLP  Standards  (48  FR  53922; 
Nov.  29, 1983). 

(2)  Anthraquinone  economic  analysis. 

(3)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  comments  and 
letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

(4)  Reports — pubhshed  and 
unpubliriied  factual  materials. 
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EPA  will  supplement  this  record  with 
relevant  information  as  received. 
Confidential  Business  Information  (CBI), 
while  part  of  the  record,  is  not  available 
for  public  review.  A  public  version  of 
the  record,  from  which  CBI  has  been 
deleted,  is  available  for  inspection  in  the 
OPTS  Reading  Rm.  E-107,  401  M  St.. 
SW.,  Washington,  D.C,  from  8  a.m.  to  4 
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pjD.,  Monday  through  Friday,  except 
legal  holidays. 

XI.  Otiier  Regulatory  Raquuements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order,  i.e..  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  OMB  to  EPA,  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq.,  Pub.  L  96-354, 
September  19, 1980),  EPA  is  certifying 
that  this  rule  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  they  are  not  expected  to 
perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort  (2)  they  will  experience 
only  very  minor  costs  in  securing 
exemption  from  testing  requirements; 
and  (3)  they  are  unlikely  to  be  affected 
by  reimbursement  requirements  and  (4) 
small  manufactiu^rs  and  importers 
would  be  exempt  from  the  reporting 
provisions  of  the  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  et 
seq..  and  have  been  assigned  OMB 
control  niunbers  2070-0033  and  2070- 
0067.  Comments  on  these  requirements 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 


List  of  Subjects  in  40  CFR  Parts  704  and 

799 

Testing,  Environmental  Protection, 
Hazardous  Substances,  Recordkeeping 
and  Reporting  Requirements,  Chemicals. 

Dated:  October  31. 1965. 

John  A.  Moon, 

AsaistantAdministrotorforPeatiddea  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  704-{  AMENDED] 

1.  Part  704  is  amended  as  follows: 

a.  The  authority  citation  for  Part  704 
continues  to  read  as  follows: 

Authority:  15  U.8.C  8607 

b.  By  adding  {  704.69  to  read  as 
follows: 

9704.69.    Anttiraquinone. 

(a)  Substance  for  which  reporting  is 
required.  The  chemical  substance  for 
which  reporting  is  required  under  this 
rule  is  9, 10-Anthraquinone  (Chemical 
Abstract  Service  Registry  Niunber  04- 
65-1). 

(b)  Persons  who  must  report  The 
following  persons  unless  exempt  as 
provided  in  §  704.5  of  this  chapter  are 
subject  to  the  reporting  requirements  of 
this  rule;  a  person  may  be  required  to 
report  more  than  once  in  response  to 
this  rule. 

(1)  Initial  reporting.  Persons  who 
manufactured  or  imported  9,10- 
Anthraquinone  for  commercial  purposes 
during  the  person's  latest  complete 
corporate  fiscal  yeair  prior  to  (the 
effective  date  of  the  final  rule). 

(2)  Subsequent  reporting.  Persons  who 
manufacture  or  import  9,10- 
Anthraquinone  for  commercial  purposes 
after  (the  effective  date  of  the  final  rule). 
The  persons  described  in  this  paragraph 
(b)(2)  include  persons  who  reported 
initially  in  response  to  paragraph  (b)(1) 
of  this  section  and  persons  who 
commence  the  manufacture  or 
importation  of  9,10-Anthraquinone  after 
(the  effective  date  of  the  final  rule). 

(c)  When  to  report— {1)  Initial 
reporting.  Persons  described  in 
paragraph  (b)(1)  of  this  section  must 
submit  an  initial  report  within  60  days  of 
(the  effective  date  of  the  final  rule). 

(2)  Subsequent  reporting.  Persons 
described  in  paragraph  (b)(2)  of  this 
section  must  submit  a  report  within  60 
days  of  the  completion  of  any  corporate 
fiscal  year  during  when  they 
manufactured  or  imported  9.10- 
Anthraquinone.  This  requirement  shall 
be  applicable  to  persons  who  reported 
initially  for  the  rule  and  persons  who 
commence  the  manufacture  or 
importation  of  9.10-Anthraquinone  after 


(the  effective  date  of  the  final  rule). 
Persons  shall  submit  a  separate  report 
for  each  corporate  fiscal  year  in  which 
they  are  subject  to  the  rule. 

(d)  What  information  to  report  All 
persons  subject  to  this  rule  shall  report 
the  following  information  to  EPAS. 

(1)  Company  name  and  headquarters 
address. 

(2)  Name,  address,  and  telephone 
number  (including  area  code)  of  the 
company's  principal  technical  contact 

(3)  The  quantity  (in  pounds]  of  9,10- 
Anthraquinone  manufactured  or 
imported  during  the  person's  latest 
complete  corporate  fiscal  year. 

(e)  Where  to  send  reports.  Reports   . 
must  be  submitted  by  certified  mail  to  | 
the  United  States  Environmental 
Protection  Agency.  Document 
Processing  Center,  P.O.  Box  2070, 
Rockville,  MD  30852.  Attn: 
Anthraquinone. 

PART  799— [AMENDED] 

a.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2803.  2611.  2625. 

b.  By  adding  §  799.500.  and  the  OMB 
control  number  to  read  as  follows: 

9799.500    AnthraqulnorM. 

(a)  Identification  of  test  substance. 
(1)  9.10-Anthraquinone  (CAS  No.  84-65- 
1)  (hereinafter  "anthraquinone")  shall  be 
tested  in  accordance  with  this  section. 

(2)  Anthraquinone  of  at  least  99-    * 
percent  purity  shall  be  used  as  the  test 
substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data,  i 
All  persons  who  manufacture,  import  or 
process  anthraquinone.  other  than  as  an 
impurity,  from  the  effective  date  of  the 
final  rule  (44  days  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register)  to  the  end  of  the 
reimbursement  period  shall  submit 
letters  of  intent  to  conduct  testing  or 
exemption  applications,  submit  study 
plans,  conduct  tests  (in  accordance  with 
Part  792  of  this  chapter),  and  submit 
data  as  specified  in  this  section.  Subpart 
A  of  this  Part  and  Part  790  of  this 
chapter  for  single-phase  rulemaking. 

(c)  First  tier  chemical  fate  and 
environmental  effects  testing} — (1) 
Water  solubility — (i)  Required  testing. 
Water  solubility  tests  shall  be 
conducted  with  anthraquinone  in 
accordance  with  the  test  guideline        I 
spacified  under  9  796.1860  of  this  ! 
chapter.                                                  ' 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  The  water  solubility  test  shall  be.; 
completed  and  the  final  results  i 


Federal  Register  /  Vol.  50.  No.  215  /  Wednesday.  November  6,  1985  /  Proposed  Rules  46101 


submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted. 

(2)  Fish  acute  toxicity — (i)  Required 
testing.  (A)  Fish  acute  toxicity  tests  shall 
be  conducted  with  anthraquinone  using 
Chinook  salmon,  Oncorhynchus 
tshawytscha,  or  coho  salmon, 
Oncorhynchus  kisutch;  bluegill,  Lepomis 
macrochinis:  and  rainbow  trout  Salmo 
gairdneri  in  accordance  with  the  test 
guideline  specified  under  §  797.1400  of 
this  chapter  and  using  modifications  of 
the  fish  acute  toxicity  test  for 
anthraquinone  specified  in  paragraph 
(c)(2)(i)(B)  of  this  section. 

(BJ  Modifications.  The  following 
modifications  for  testing  anthraquinone 
are  required. 

[1)  At  least  five  test  concentrations 
shall  be  used.  The  highest  concentration 
shall  be  less  than  or  equal  to  the 
solubility  limit  of  anthraquinone  as 
determined  under  the  testing  specified  in 
paragraph  (c)(l)(i)  of  this  section. 

[2]  At  least  one  test  concentration 
shall  be  between  1  ppb  and  10  ppb. 

(3)  Concentration  of  dissolved  test 
chemical.  The  requirement  under 

§  797.1400  of  this  chapter  is  modified  to 
require  that  the  concentration  of  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution.  The  total  and  dissolved  (e.g., 
filtered)  concentrations  shall  be 
determined. 

[4]  The  test  shall  be  performed  under 
flow-through  conditions;  the  minimum 
volume  of  the  test  solution  delivered  to 
each  test  aquarium  in  24  hours  shall  be  5 
times  the  aquarium  volume. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B]  The  fish  acute  toxicity  tests  shall 
be  completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted. 

(3)  Aquatic  invertebrate  acute 
toxicity — (i)  Required  testing.  (A) 
Aquatic  invertebrate  acute  toxicity  tests 
shall  be  conducted  with  anthraquinone 
using  Daphnia  magna  or  D.  pulex  and 
oyster,  Crassostrea  virginica,  using  the 
test  guidelines  specified  under 
§§  797.1300  and  797.1800  of  this  chapter, 
respectively,  and  using  modifications  of 
the  daphnid  and  oyster  acute  toxicity 
tests  for  anthraquinone  specified  in 
paragraph  (c)(3)(i)  (B)  and  (C)  of  this 
section. 

(B)  Modifications  of  the  daphnid  acute 
toxicity  test.  The  following 
modifications  for  testing  anthraquinone 
are  required. 


[i]  At  least  five  test  concentrations 
shall  be  used.  The  highest  concentration 
shall  be  less  than  or  equal  to  the 
solubility  limit  of  anthraquinone  as 
determined  under  the  testing  specified  in 
paragraph  (c)(l)(i)  of  this  section. 

[2]  At  least  one  concentration  shall  be 
between  1  ppb  and  10  ppb. 

(3)  pH  of  the  test  solution.  The  pH  of 
the  test  solution  shall  be  7. 

[4]  Concentration  of  dissolved  test 
chemical.  The  requirement  under 
§  797.1300  of  this  chapter  is  modified  to 
require  that  the  concentration  of  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution.  The  total  and  dissolved  (e.g., 
filtered]  concentrations  shall  be 
determined. 

(5)  The  delivery  and  test  chambers 
shall  be  covered. 

(6)  The  test  shall  be  performed  under 
fiow-through  conditions;  the  mtniTnnm 
volume  of  the  test  solution  delivered  to 
each  test  aquarium  in  24  hours  shall  be  5 
times  the  aquarium  volume. 

(7)  The  stabiUty  of  the  stock  solution 
for  the  duration  of  the  experiment  must 
be  analyzed  and  reported. 

(C)  Modifications  of  the  oyster  acute 
toxicity  test  The  following 
modifications  for  testing  anthraquinone 
are  required. 

[1]  At  least  five  test  concentrations 
shall  be  used.  The  highest  concentration 
shall  be  less  than  or  equal  to  the 
solubility  limit  of  anthraquinone  as 
determined  under  the  testing  specified  in 
paragraph  (c)(l)(i)  of  this  section. 

(2)  At  least  one  concentration  shall  be 
between  1  ppb  and  10  ppb. 

(3)  Concentration  of  (fissolved  test 
chemical.  The  requirement  under 

§  797.1800  of  this  chapter  is  modified  to 
require  that  the  concentration  of  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  deliver  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution.  The  total  and  dissolved  (e.g., 
filtered)  concentrations  shall  be 
determbied. 

[4]  The  test  shall  be  performed  imder 
flow-through  conditions;  the  minimum 
volume  of  the  test  solution  delivered  to 
each  test  aquarium  in  24  hours  shall  be  5 
times  the  aquariiun  volume. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  The  invertebrate  acute  toxicity 
tests  shall  be  completed  and  the  final 
results  submitted  to  the  Agency  within  1 
year  of  the  effective  date  of  the  final 
rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted. 

(4)  Sediment  toxicity — (i)  Required 
testing.  A  sediment  toxicity  test  shall  be 


conducted  using  clean  sediments  having 
low,  medium,  and  high  clay  content 
spiked  with  anthraquinone  in  the 
concemtation  range  of  0.01  to  1  ppm 
using  the  marine  amphipod, 
Rhepoxynius  abronius,  according  to  the 
test  guideline  specified  in  the  American 
Society  for  Testing  and  Materials 
Special  Technical  Publication  854 
(ASTM  STP  854)  entitled. 
"Phoxocephalid  Amphipod  Bioassay  for 
Marine  Sediment  Toxicity."  by  R.C. 
Swartz.  WA.  DeBen,  JXP.  Jones,  J.O. 
Lamberson,  and  F.A.  Cole  and  published 
in  Aquatic  Toxicology  and  Hazard 
Assessment  Seventh  Symposium, 
ASTM  STP  854.  pp.  284-307.  R.D. 
Caldwell  R.  Purdy.  and  R.C.  Bahner. 
Eds.,  1985,  which  is  incorporated  by 
reference.  The  ASTM  STP  854  is 
available  for  inspection  at  the  Office  of 
the  Federal  Register.  Rm.  8401. 1100  L 
St..  NW..  Washington.  DC.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register.  This  material  is 
incorporated  as  it  exists  on  the  date  of 
approval  and  a  notice  of  any  change  in 
this  material  will  be  published  in  ti^e 
Federal  Register.  Copies  of  the 
incorporated  material  may  be  obtained 
fiom  the  Document  Control  Officer  (TS- 
793),  Office  of  Toxic  Substances,  EPA, 
Rm.  107. 401 M  St.  SW.,  Washington, 
DC  20460.  and  from  the  American 
Society  for  Testing  and  Materials 
(ASTM),  1916  Race  Street  Philadelphia. 
PA  19103. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  day&  prior  to  initiating  testing. 

(B)  The  sediment  toxicity  test  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted. 

(5)  Bioconcentration — (i)  Required 
testing.  (A)  A  bioconcentration  test  jhall 
be  conducted  with  anthraquinone  using 
oyster,  Crassostrea  virginica,  in 
accordance  with  the  test  guideline 
specified  under  §  797.1830  of  this 
chapter  and  using  modifications  of  the 
oyster  bioconcentration  test  for 
anthraquinone  specified  in  paragraph 
(c)(5)[i)(B)  of  this  section. 

(B)  Modifications.  The  following 
modifications  for  testing  anthraquinone 
are  required. 

[1)  The  test  concentration  shall  be  less 
than  the  solubility  limit  of 
anthraquinone  as  determined  under  the 
testing  specified  in  paragraph  (c)(l)(i)  of 
this  section,  and  should  be  close  to  1 
ppb  to  10  ppb. 
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(^  At  least  two  coaceatrations  aluU 
be  tested  which  aie  at  least  a  factar  of 
10  apart. 

(3)  Concentration  of  dissolved  test 
chemical.  The  lequiiement  under 
9  797.1830  of  this  chapter  is  modified  to 
require  that  the  concentration  of  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  deUvery  chamber 
before  the  test  to  ascerfain  whether  it  is 
in  solution.  The  total  and  dissolved  (e.g., 
filtered)  conceutitttiuiis  shall  be 
determfared. 

[4]  The  test  shall  be  performed  under 
flow-throogh  comytkms;  the  mtninram 
volume  of  ^  test  sokition  defivered  to 
each  test  aquarium  in  24  boon  shaH  be  5 
times  the  aquarium  voione. 

(ii)  Reporting  nguiremettts.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testii^. 

(B)  The  biocoacentratioa  test  skail  be 
completed  and  the  fioal  resotts 
submitted  to  the  Ageaey  witian  1  year  of 
the  effective  date  ^  the  Raal  rule. 

(C)  Quarterty  pro^^ss  reports  shaU  be 
submitted 

(d)  Second-tier  cheauoal  fate  and 
envimamejUaJ  effects  tesiiag.  The 
following  second-tier  tests  shall  be 
conducted  if  EPA  determines  that  the 

total  annual  volume  of  anttirnqiunono 

manu&ctufed  and  imported  in  ti*e 
United  States  during  a  sin^  calendar 
year  exceeds  3  millioa  pounds,  and  the 
acute  toxidty  testing  triggers  described 
in  this  paragraph  are  met.  EPA  will 
monitor  the  production  and  importation 
vohmie  of  antfaraquinone  by  requiring  at 
40  CFR  704.69  that  manufacturers  and 
importers  el  anthraqninone  snbmit 
section  8(a)  reports  to  the  Agency.  EPA 
will  pobSsh  iiotScatien  in  tke  Federal 
RegislK  if  dtt  mamActure/imyurtation 
volume  trigger  and  an  acute  taucity 
trigger  arc  met  if  an  acute  toxicity 
trigger  is  not  net  and  EPA  detenaocs 
that  neither  secood  tier  testing  nor 
further  section  8(a)  reporting  is 
necessary.  EPA  will  publish  notiBx»ticn 
of  this  determination  in  the  Federal 
Re^ster  and  vnH  tenninate  the  sectiim 
8(a)  reporting  requirements  for 
anthraquinone. 

(1)  BiodegmdabUity  in  sludge 
systems— {i\  Required  testing. 
Biodegradabiiity  tests  in  stodge  systems 
shall  be  conducted  with  anthraqoinone 
at  concentatrtions  at  or  below  the  water 
solubility  as  determined  under  the 
testing  specified  in  paragraph  (cHljfi)  of 
this  section,  and  close  to  the  predicted 
environmental  concentration  in 
sediment,  ie,  All  p|an.  in  accordance 
with  the  test  mettBod  entitled  "Inherent 
Biode^vdablity:  Modified  SCAS 
(semicoatittuotts  activated  riodge)  Test 
for  Chemical  Substaacea  that  ate  Water 
Insoluble  or  Water  Insoluble  tuA 


Volatile''  ••  ^ecified  wider  f  788.3341 
of  tins  dMipter.  if  EPA  determiBes  that 
the  total  aoBual  vohinie  ol 
anthraqoiaoac  rnmwfactaaod  — d 
iaportod  in  the  UMted  States  during  a 
single  cakadar  year  exceeds  3  miUiaa 
pounds,  and  any  (rf  tke  f  oUowing 
conditions  is  met-  (Aj  the  LC^  ol  a  fish 
or  dapfanid  or  oyster,  as  detannmed  by 
the  acute  toxicity  teats  coadacted  ia 
accordance  witli  paragraph  (c)(2)  or  (3) 
of  this  section.  reapectiTely,  is  less  than 
100  times  te  pset^ctedenviranmental 
concentration  (PEC)  ia  water.  i.e.,  less 
than  SDO  ppb:  (B)  the  LCm  of 
Rhepoxjnius,  as  detennined  by  the 
sediment  toxicity  test  conducted  in 
accordance  wtib  paxa^aph  (c)(4)  of  this 
section,  is  iess  than  IjOO  tines  tlK  FGC  in 
sediment,  i.e.,  less  than  10  ppm;  or  (Q 
the  oyster  bioconcentiatioa  ^cfeor,  as 
determined  by  the  oyster 
bioconcentration  test  condactcd  in 
accoidaDoe  n-ith  paragraph  (cUS)  of  this 
section,  is  greater  than,  3,00a 

(ii)  Repartiag  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agimcy  at 
least  30  days  prior  to  initiatiBg  testing. 

(B)  The  biodegradabiiity  tests  in 
sludge  systems  shell  be  completed  aod 
die  final  resaks  sobaitted  to  tfaa  Agency 
within  1  year  of  the  date  of  a  Padesal 
Regjatar  ni^ioe  anaouadng  that  die  total 
annual  volume  of  anthraquinone 
manufactiBed  and  kaported  in  the 
United  States  dusiag  a  single  calendar 
year  exceeds  3  million  pounds. 

(C)  Qtrarteriy  pragress  reports  shati  be 
ambnitted. 

(2)  Biodegradation  rate—{i)  RequiiBd 
testing.  (A)  Buidegradatian  rate  tests 
shall  be  conducted  with  anthraquinone 
at  coocentratiaBs  at  or  below  thie  water 
solubility  as  determined  onder  the 
testing  specified  in  paragraph  (c)(l}fi)  of 
this  section,  and  dose  to  the  predicted 
envirooiBental  oonoentratiaQ  ia 
sediment  Le.^  0.1  ppm.  in  accordance 
with  the  test  guideline  desciifaed  in  a 
stiidy  by  A.W.  Boarquhi  et  al..  entided 
"An  Artificial  Mkatitiial  Ecosystem  lor 
Determining  Effects  and  Fate  of 
Toxkants  in  a  Sah-Maish 
Environment",  if  EPA  detenaiaes  that 
the  total  amraal  vohmw  of 
aathraqiunane  Banufactured  and 
imported  in  the  United  States  during  a 
sii^gle  calendar  jpear  exceeds  3  antiioa 
poands.  and  any  of  die  fcdowing 
conditions  is  met  (i)  the  LC^  of  a  fish  or 
daphnid  or  oystec,  as  dUujuiiied  by  die 
acute  toxicity  teats  ccmdncted  in 
acccrdance  with  para^aphs  (c)^  and 
(3)  of  this  section  reqaecttvefy.  is  less 
than  100  times  the  predicted 
eaviroaraental  coacentiatian  (PEC)  fai 
water,  i.e.,  less  than  500  ppb;  (2)  tiw  LC^o 
of  AA^poxynius,  as  detenaiacd  by  the 
sedtmoit  toxicify  test  oondacted  fn 


accordance  with  paiaysph  (c)(4)  of  tkis 
section,  is  teas  tiian  lOB  tiaws  the  P6C  in 
sediment,  ie.,  less  tlwK  M6  ppm;  or  {3\ 
the  oyster  bioconcentration  factor,  as 
determined  by  the  oyster 
bioconcentration  test  condvctod  in 
accordance  widj  paragraph'feJfSJ'of -this 
section,  is  greater  than  3,000.  The 
Bourquin  et  al.  article,  pubitslied  in 
Devehpments  in  Indmtnal 
Microbiohgy.  vol.  18,  chapter  11. 1977, 
is  available  for  inspection  at  the  Office 
of  the  Federal  Reghrter,  Rm.  8401, 1100  L 
St..  NW.,  Washington.  IX:.  1*18 
incorporation  by  reference  was 
approred  by  the  Director  of  the  Office  of 
the  Federal  Register.  This  material  is 
incorporated  as  it  exists  on  the  date  of 
approval  and  a  notice  of  any  diange  in 
this  material  will  be  published  in  ^ 
Federal  Register.  Copies  of  the 
incorporated  material  may  be  obtained 
from  the  Document  Control  Officer  (TS- 
793).  Office  of  Toxic  Substances.  IPA. 
Rm.  107,  «n  M  St.,  SW..  Wa^ington. 
DC  20460.  and  from  the  Society  for 
Industrial  Microbiology.  P.O.B.  12534. 
Arlington,  VA  22209-^34. 

(ii)  Reporting  requirements.  ^A)  Study 
plans  shioQ  be  provided  to  the  Agiency  at 
least  30  days  prior  to  initiatii^  testing. 

(B)  Biodegradation  rate  tests  shall  be 
completed  and  the  final  results 
suboiitted  to  the  Agency  uatbia  1  year  of 
the  date  of  a  Federal  Ragistsr  notice 
announcing  tkat  the  total  annual  volume 
of  anthraquinone  manufactured  and 
imported  ia  the  United  States  daring  a 
single  calendar  year  exceeds  3  Bullion 
pounds. 

(C)  Quarterly  progress  reports  shaii  be 
submitted. 

(3)  fish  chronic  toxicity— ^\)  Required 
tettiag.  (A)  Pi^  chronic  toxictty  tests 
shall  be  conducted  with  anthraqainone 
in  accordance  with  the  test  guideline 
specified  under  i  797.16GB  of  this  chapter 
and  using  modificataons  of  the  fish 
chronic  toicicity  test  ficr  andnaqoiaooe 
specified  in  paragraph  (dX3J(i)(B]  of  <lua 
section,  if  EPA  determines  that  die  total 
aimual  vohune  of  anthrai^uinone 
manufactared  and  imported  in  the 
United  States  daring  a  single  calendar 
year  exceeds  3  asiliion  poands,  and  if 
the  most  sensitive  fish  species  (with  the 
lowest  median  lethal  concentration 
(LCm)  in  the  acute  toxicity  tests 
conducted  in  acoordanoe  wiA 
paragn^  (c)(2)  of  this  sectien.  has  an 
LCm  less  than  100  times  the  pre^cted 
environmental  coacetrtration  (PEQ  in 
water.  Le.,  teas  than  500  ppb. 

(B)  Modifications.  The  following 
modifications  for  testing  anthraqoinone 
are  required. 

[1}  At  least  five  test  oencenbatioRS 
shall  be  used.  The  highest  conoentrati'on 
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shall  be  less  than  or  equal  to  the 
solubility  limit  of  anthraquinone  as 
determined  under  the  testing  specified  in 
paragraph  (cKl)(i)  of  this  section. 

[2]  At  least  one  test  concentration 
shall  be  between  1  ppb  and  10  ppb. 

[3]  Concentrations  of  dissolved  test 
chemical  The  requirement  under 
S  797.1600  of  this  section  is  modified  to 
require  that  the  concentration  of  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution.  The  total  and  dissolved  (e.g., 
filtered)  concentrations  shall  be 
determined. 

[4]  The  test  shall  be  performed  under 
flow-through  conditions;  the  minimum 
volume  of  the  test  solution  delivered  to 
each  test  aquarium  in  24  hours  shall  be  5 
times  the  aquarium  volume. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  Fish  chronic  toxicity  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  date  of  a  Federal  Register  notice 
announcing  that  the  total  annual  volume 
of  anthraquinone  manufactured  and 
imported  in  the  United  States  during  a 
single  calendar  year  exceeds  3  million 
pounds. 

(C)  Quarterly  progress  reports  shall  be 
submitted. 

(4)  Daphnid  chronic  toxicity— {\) 
Required  testing.  (A)  Daphnid  chronic 
toxicity  test  shall  be  conducted  with 
anthraquinone  using  Daphnia  magna  or 
D.  pulex  in  accordance  with  the  test 
guideline  specified  imder  S  797.1330  of 
this  chapter  and  using  modifications  of 
the  daphid  chronic  toxicity  test  for 
anthraquinone  specified  in  paragraph 
(d)(4)(i)(B)  of  this  section,  if  EPA 
determines  that  the  total  annual  volume 
of  anthraquinone  manufactured  and 
imported  in  the  United  States  during  a 
single  calendar  year  exceeds  3  million 
pounds,  and  the  median  effective 
concentration  (ECm)  determined  in 
accordance  writh  paragraph  (c)(3)  of  this 
section  is  less  than  100  times  the  PEC  in 
water,  i.e.,  less  than  500  ppb. 

(B)  Modiifications.  The  following 
modifications  for  testing  anthraquinone 
are  required. 

[1]  At  least  five  test  concentrations 
shall  be  used.  The  highest  concentration 
shall  be  less  than  or  equal  to  the 
solubility  Umit  of  anthraquinone  as 
determined  under  the  testing  specified  in 
paragraph  (c)(l)(i)  of  this  section. 

[2]  At  least  one  test  concentration 
shall  be  between  1  ppb  and  10  ppb. 

[3)  pH  of  the  test  solution.  The  pH  of 
the  test  solution  shall  be  7. 

[4)  Concentration  of  dissolved  test 
chemical.  The  requirement  under 


1 797.1330  of  this  chapter  is  modified  to 
require  that  the  concentration  of  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution.  The  total  and  dissolved  (e.g., 
filtered)  concentration  shall  be 
determined. 

(5)  The  delivery  and  test  chambers 
shall  be  covered. 

[6]  The  test  shall  be  performed  under 
flow-through  conditions;  the  minimuin 
volume  of  the  test  solution  delivered  to 
each  test  aquarium  in  24  hours  is  5  times 
the  aquarium  volume. 

(7)  The  stability  of  the  stock  solution 
for  the  duration  of  the  experiment  must 
be  analyzed  and  reported. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  The  Daphnid  chronic  toxicity  test 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  date  of  a  Federal  REgister  notice 
announcing  that  the  total  aimual  volume 
of  anthraquinone  manufactured  and 
imported  in  the  United  States  during  a 
single  calendar  year  exceeds  3  milUon 
pounds. 

(C)  Quarterly  progress  reports  shall  be 
submitted. 

(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  2070-0033 
and  2070-0067.) 

(FR  Doc.  85-26527  Filed  11-&-85;  8:45  am] 
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40  CFR  Part  180 

[PP  5E3245/P377:  FRL-2919-8] 

Exemption  From  the  Requirement  of  a 
Tolerance  for  Sodium  Chlorite 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 

summary:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
the  disinfectant  sodium  chlorite  when 
used  as  a  seed-soak  treatment  on  crop 
group  Brassica  (cole)  leafy  vegetables 
and  radishes.  This  proposal,  which 
eliminates  the  need  to  establish  a 
maximum  permissible  level  for  residues 
of  sodium  chlorite  in  or  on  the 
commodities  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
date:  Comments,  identified  by  the 
document  controlHumber  [PP  5E3245/ 
P377],  must  be  received  on  or  before 
December  6, 1985. 


By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757q,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St,  SW.,  Washington. 
DC  20460. 

In  person,  bring  comments  to:  Rm  236, 
CM#2, 1921  jfefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  market  confidential  may 
be  disclosed  publicly  by  EPA  without 
prior  notice.  All  written  comments  will 
be  available  for  public  inspection  in  Rm. 
236  at  the  address  given  above,  fit>m  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  716E  CM  #2, 1921  Jefferson  Davis 
Highway,  Ariington,  VA  22202,  (703- 
557-1806). 

SUPPLEMENTARY  INFORMATION:  Hie 

Interregional  Research  Project  No.  4  (IR- 
4],  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers  Unversity, 
New  Brunswick,  N]  08903,  has  submitted 
pesticide  petition  (PP)  5E3245  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director,  IR-4  Project  and  the 
Agricultural  Experiment  Station  of  New 
York. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e]  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
estabUshment  of  an  exemption  from  the 
requirement  of  a  tolerance  for  sodium 
chlorite  when  used  as  a  seed-soak 
treatment  in  the  growing  of  the  raw 
agricultural  commodities  crop  group 
Brassica  (cole)  leafy  vegetables  and 
radishes.  Member  commodities  of  the 
crop  group  Brassica  (cole)  leafy 
vegetables  hsted  in  40  CFR  180.34 
include  broccoli,  Brussels  sprouts, 
cabbage,  cauliflower,  collards,  kale, 
kohlrabi,  mustard  greens  and  rape 
greens. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 


ecoaamic  inpact  on  a  mibatairtial 
number  of  sawl  entMe*.  A  oertifkatioB 
stateneirt  to  Uhb  effect  was  i>^>Sfl(ied  m 
the  radwl  Kflgifltar  ef  May  4. 1981  {46 
FR2«gS0). 

List  of  Sub  jacto  in  40  CFR  Part  180 

Administrative  practice  and 
procedme,  Agriodlval  connodities, 
Pesticides  and  pests. 

Dated:  October  24, 1985. 
Douglas  D.  Campt. 

Director,  Registratioa  Division.  Office  of 
Pesticide  Programs. 

PART  180— [AMBIDEDI 

Therefore,  it  is  pj-oposed  that  40  CFR 
Part  166  be  amended  as  follows: 

1.  The  anthority  citation  for  Part  180 
continoea  to  read  as  foUowa: 

Avdnrily:  21  U.S.C  34te. 

2.  Section  IDO.IOTO  is  added  to  read  as 
follows: 


ACTKHC  I^opesed  mle. 


SMOlIOTO 
fromtka 


o<a 
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evaluated.  The  pesticide  is  considered 
useful  far  the  purpoae  for  w^adi  the 
excBptionis  aouf^it. 

SodhMD  cUonte  is  applied  as  a  seed- 
soak  treatoient  to  cootrol  Xaathamonas 
campestris  (black  rot).  There  is  no 
expectation  of  sodivra  cfalorile  residaea 
in  Brassica  (cole)  leafy  vegetables  and 
radishes  grown  and  harvested  from 
treated  seeds.  Sodium  chlorite  is  aa 
indirect  food  substance  affirmed  as 
generally  recognized  as  safe  (GRAS)  for 
levels  bom  125  to  250  parts  per  million 
(ppmj  as  a  slimicide  in  the  manufacture 
of  paper  and  paperboard  that  come  in 
contact  v/ith  food  (21  CFR  106.1750). 
Lactic  acid,  the  activator,  is  cleared 
under  40  CFR  leaiOOl.  Calcium 
hypochlorite,  a  related  oxidizing  a^nt. 
is  exempt  from  the  requirements  of  a 
tolerance  when  used  on  food 
commodities  (postharvest  use  on 
potatoes]  or  as  a  sanitizing  and 
bleaching  agent  {40  CFR  1801054  and 
180.1001).  Sodium  hypochlorite  is 
considered  safe  when  used  as  a 
postharvest  fungicide  (40  CFR  180.2). 

Based  on  the  above  information 
considered,  the  Agency,  concludes  that 
the  proposed  exemption  from  the 
requireraeirt  of  a  totenmce  wotrfd 
protect  the  public  heallk.  Therefiare,  it  is 
proposed  that  the  exoaptkn  be 
established  as  set  farA  below. 

Any  persQB  who  has  regtslered  or 
submitted  an  appHcatioB  for  registratian 
of  a  pesticide,  under  the  Federal 
Insecticide.  FoBgidde.  and  RodcBticide 
Act  [FWRAi  as  ameoded.  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  ahet 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Comraittee  in 
accordance  with  sectioa  408(e)  of  the 
Federal  Food.  Dru^  and  Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  (PP  5E3245/P3771.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
InformatioB  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  throng  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Bndget 
has  exempted  this  role  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuafrt  to  the  requiieuieuts  of  the 
Regulatory  Ffexibility  Act  (Pub.  L  S6- 
354,  94  Stet  1164,  5  U.S.C.  801-612).  the 
Administrator  has  determined  ftat 
regulatioiis  cstabBshkig  new  tolerances 
or  raising  toleraflce  fcirels  or 
establishing  exemptions  from  tolerance 
retporeawiits  do  not  have  a  rngmficant 


Sodinm  chlcrite  is  exempted  from  tiie 
requirement  ol  a  tolerance  for  residues 
when  used  in  accordance  with  good 
agricoltiffal  pra<Aice  as  a  seed-soak 
treatment  in  the  growing  of  the  raw 
agricultural  conunodities  crop  group 
Brassica  (cole)  leafy  vegetables  and 
radiafaes. 

[FR  Doc.  85-26452  Filed  11-5-.85: 8:45  am] 


40  CFR  Part  716 
[OPTS-84020;  FRL-2907-9] 

Submission  of  Lists  sod  Copiss  of 
Health  and  Safety  Studies  on  Certain 
Substances  Sutject  to  the  1984  RCRA 
Amendments 

Correction 

In  FR  Doc.  85-23891  beginaing  on  page 
40874  in  the  issue  of  Monday,  October  7, 
1985,  mftke  the  following  corrections: 

On  page  40874.  first  rnlumn,  in  the 
"SUMMARY"  paragraph,  remove  "SST- 
833"  at  the  end  of  the  paragraph.  In  the 
third  rnliimn,  in  the  tahle,  under  the 
heading  for  "Name",  twelfth  line. 
"Ethane,  1. '— "  should  have  read 
"Ethane.  1,  r  — ". 

SaUNOCOSE 


40  CFR  Parts  798  and  799 
[0PT8-4IS74;  flH,,-28«S-4] 

Cumene;  Propeeed  Tost  RHie 

AQENCV:  Environmental  Ptotection 
Agency  (EPA). 


;  H*A  is  pr^osing  ftat 
manufacturers  and  prooesaors  of 
cumeae  (isopropyl  benzene,  CAS  Ne. 
98-82-^  be  reqoired,  ander  sectioB  4  of 
the  Toxic  Substances  Control  Act 
(TSCA),  to  perform  testing  for 
pharmacokinetics,  subduromc  toxicity, 
oncogenidty,  raetagenicity, 
neurotoxicity,  developmental  toxicity 
and  reproductive  toxicity,  if  triggered, 
acTite  and  chronic  aquatic  toxicity  in 
saltwater  and  freshwater  fish  and 
invertebrates,  and  biodegiadatlon  and 
volatilization  fi-om  water.  This  proposed 
rule  is  in  response  to  the  biteragency 
Testing  Committee's  (TTC's)  designation 
of  cumene  for  priority  consideration  for 
health  and  environmental  effiects  testing. 

DATES:  Submit  written  comments  oa  or 
before  January  6, 1986.  If  persoaa 
request  an  opportuiuty  to  submit  oral 
comments  by  December  23, 1985,  EPA 
wiH  hold  a  public  meeting  on  this  rule  in 
Washington.  D.C.  For  furtier 
information  on  arranging  to  speak  at  the 
meeting  see  Unit  Vin  of  this  preamble. 

AOOness:  Subiait  iMitten  oeouneats, 
identified  l^  the  document  control 
number  (OPTS-t2075),  in  trifiAicate  to: 
TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-lOa  401 M  St,  SW.. 
WashiJogton,  DC  ZOWa 

A  pablic  vtsjiiop  of  the  administratiTe 
reocrd  BUipparting  thia  action  (witii  any 
confidential  business  informatiaa 
deleted)  is  availabk  for  inspection  at 
the  above  addren  from  8  ajs.  to  4  p.m., 
Monday  thrawgh  Friday,  except  le^ 
holidays. 

FOR  FURTHEII IWFOHMATIOW  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Snbstances,  Rm.  E-543. 4m  M  St., 
SW..  Washington,  DC  20460.  TdH  free: 
(800-424-9065).  In  Washington.  DC: 
(554-1404).  Outside  the  USA: 
(Operator— 202-554-14OI). 

SUPPLEMENTARY  INPORUATION:  EPA  is 
issuing  a  proposed  test  rule  UDder 
section  4(a)  ol  TSCA  in  respaasa  to  Aa 
FTC's  designation  of  cumene  for  keakh 
and  enviponmental  effects  testing 
coDsideratioa. 

L  Introduction 

A.  rrC  Recotnateadatien 

Section  4(e]  of  TSCA  (Pub.  L  94-4H9. 
90  Stat.  2003  etseq.;  15  U.S.C.  2801  et 
aeq.)  established  &e  FTC  to  recemraeod 
to  EPA  a  list  of  chemicals  to  be 
considered  for  tes8^g  under  section  4(a) 
of  the  Act 
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The  ITC  designated  cumeae  (CAS  No. 
98-82-6)  for  priority  consideration  in  its 
15th  report  submitted  to  EPA  on 
November  8, 1984.  The  report  was 
published  in  the  Federal  Ragistn  of 
November  2B.  1984  (49  FR  46039).  The 
rrC  recommended  \hal  cumene  be 
considered  for  health  effects  testing  for 
short-term  genotoxicity.  chronic  toxicity 
includmg  oncogenicity,  teratogenicity, 
and  reproductive  effects;  and 
environmental  effects  testing  for  acute 
and  dironic  toxicity  to  saltwater  and 
freshwater  fish  and  invertebrates.  The 
bases  fior  these  recommendations  were 
as  follows:  annual  production  capacity 
of  4  to  5  billion  pounds,  potential  for 
occupational  and  environmental 
exposure,  and  insufficient  data  to  assess 
the  risk  of  cumene  exposure  to  human 
health  and  the  environment 

B.  Test  Rule  Development  Under  TSCA 

Under  section  4(a)  of  TSCA,  EPA  shall 
by  rule  require  testing  of  a  chemical 
substance  or  mixture  to  develop 
appropriate  test  data  if  the 
Administrator  finds  that: 

(A)(i)th«  mannfacture.  <ii>tribution  in 
commerce,  proceuing.  uae,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
an  nnreasonabie  rislc  of  injury  to  health  or  the 
enviroaBent 

(ii)  there  art  insufficient  data  and 
experience  upon  wfakfa  tiie  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  raspect  to  such  effects  is  necessary  to 
develop  sock  data;  or 

(BKi)  a  chemical  snbstance  or  mixture  is  or 
will  be  produced  in  svbslantial  quantities, 
and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

EPA  uses  a  weight-of-evidence 
approach  in  making  a  section  4(a)(1) 
(A)(i)  finding:  both  exposure  and 
toxicity  information  are  considered  in 
determining  whether  available  data 
support  a  finding  that  the  chemical  may 
present  an  unreasonable  risk.  For  the 
finding  under  section  4(a)(1)  (fi)(i),  EPA 
considers  only  production,  exposure, 
and  reliease  information  to  determine 


whedier  there  is  or  may  be  substantial 
production  and  significant  or  substantial 
human  ejqwsure  or  substantial  release 
to  the  environment.  Fm  the  findings 
under  sections  4(a)(1)  (A)(ii)  and  (B)(ii), 
EPA  examines  toxicity  anid  fate  studies 
to  determine  whether  existing 
information  is  adequate  to  reasonably 
determine  or  predict  the  effects  of 
human  exposure  to,  or  envitonmental 
release  of,  the  chemical  In  malting  the 
fincUng  under  section  4(a]{ll  (A}(iii]  or 
(B)(iii)  that  testing  is  necessary,  EPA 
considers  whether  ongoing  testing  will 
satisfy  the  information  needs  for  the 
chemical  and  whether  testing  which  the 
Agency  might  require  would  be  capable 
of  developing  die  necessary  information. 

EPA's  process  for  determining  when 
these  findings  apply  is  described  in 
detail  in  EPA's  first  and  second 
proposed  test  rules  as  published  in  the 
Federal  Regiater  of  July  IB.  1S80  (45  FR 
48524)  and  June  5, 1981  (46  FR  30300). 
The  section  4(a)(1)  (A)  findings  are 
discussed  at  45  FR  48524  and  46  FR 
30300,  and  die  sectiao  4(a)(1)  (B) 
findings  are  discussed  at  46  FR  30300. 

In  evaluating  the  ITC's  testing 
recommendations  concerning  cumene, 
EPA  considered  all  available  relevant 
information  including  the  following: 
information  presented  in  the  ITCs 
report  recommending  testing 
consideration  and  any  public  comments 
on  the  ITCs  recommendation; 
production  volume,  use,  exposure,  and 
release  information  reported  by 
manufacturers  of  cumene  under  the 
TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
Part  712);  health  and  safety  studies 
submitted  under  the  TSCA  section  8(d) 
Health  and  Safety  Data  Reporting  Rule 
(40  CFR  Part  716)  concering  cumene;  and 
published  and  unpublished  data 
available  to  the  Agency.  Based  on  its 
evaluation,  as  described  in  this 
proposed  rule,  EPA  is  proposing  health 
and  enviromnental  effects  testing 
requirements  for  cumene  under  sections 


4(a)(1)  (A)  and  (B).  By  these  actions. 
EPA  is  responding  to  the  ITC's 
designation  of  cumene  for  priority 
testhng  consideration. 

IL  Review  of  AvailaUe  Data 

A.  Profile 

Cumene  is  a  coloriesa  liquid  with  a 
sharp,  penetrating  odor  the  air  odor 
threshold  is  a88  ppm  (Rei  1).  At  20  *C 
cumene  has  a  water  solubility  of  50  mg/1 
(Rei  2),  a  vapor  pressure  of  3.2  mm  Hg 
(Ret.  3],  and  a  density  of  OUM  g/cm*  (Sef. 
4).  The  log  octanol/water  partition 
coefficient  (K«,)  is  reported  as  3.51  (Ref. 
2)  and  3.66  (Ref.  5).  A  log  soil/ sorption 
coefficient  (Km)  of  3.45  was  estimated 
by  EPA,  and  a  bioconcentration  factor 
(BGF)  of  340  was  estimated  from  the  log 
K^  (Ref.  80). 

B.  Production 

Cumene  is  commercially  produced  by  ' 
alkylating  benxene  under  elevated 
temperature  and  pressure  with 
propylene  by  a  Friedel-Crafta  reaction 
using  a  solid  phosphoric  acid  catalyst 
(Ref.  4).  Cumene  is  separated  from  the 
propylene  and  benzene  ceactants  by 
distillation.  Cumene  is  also  present  in 
crude  oil  and  may  be  found  as  a  minor 
component  of  finished  petroleum 
products. 

Cumme  is  produced  domestically  by 
10  corporations  with  a  combined  annual 
production  capacity  of  4  to  5  billion 
poimds  (Refs.  7  and  8).  An  additional 
900  million  poimds  per  year  capacity  is 
on  reserve.  Approximately  339  million 
pounds  were  imported  during  1984  (Ref. 
7).  The  demand  for  cumene  was  3.3 
billion  pounds  and  3.4  billion  pounds  for 
1983  and  1984,  respectively.  This  level  is 
expected  to  increase  to  4.7  billion 
pounds  in  1988  with  an  average  growth 
rate  of  4  percent  per  year  through  1988 
(Ref.  7). 

Cumene  domestic  producers, 
production  sites  and  capacities,  and  use 
are  siunmarized  ift  Table  1. 


Table  1.— U.S.  Cumene  Production  Capacity 

Pvoduoar 

Location 

Capac%> 

Uaa 

TaxMCMy.  TX .     

BM  Wand  IL 

30 
120 
400 
460 
4S0 

eoo 

400 
700 
150 
135 
400 

Phanot*. 

Aptucmr^t     

AiNwidOi,  kw..      ._               

C«ti«tt*tMi^  KY ,.  ,. 

Sow 

f^KK^O"  CO»P  *  , 

PhilaiMpM  P/^ 

On. 

G#ofOf(i-<inW  Cofp 

Port  Arthur.  TX 

Paaadana.  TX _ 

Coipu*  ChriaS.  TX - 

Daar  Part.  TX._ 

WeeMlle.NJ' .„            

El  Dorado.  KS 

CWM  f^tir^X,  TX               

_    Do. 

Sdd. 

StiaN  ON  Co 

PhanoL 

T<RaG0.lne 

Do. 

Union  P«d(ic  Co.  • ._       

Do. 
Said 

'  MMions  of  pounds  par  yaar  tor  1084. 

'  Subndiary  of  Clark  Cttanical  Ca 

'  Acetone  alao  produced. 

<  SubaUtaiy  of  Qi^  OS  Corp. 

>  Under  acquiaWon  by  Ooaatal  Refining  A  MwhaUng,  Inc.  (Ref.  81) 

«  Subaidiary  of  Otwtjm  PaOutawn  Cft 
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C.  Use 

More  than  98  percent  of  the  cumene 
produced  in  the  United  States  is  used  to 
manufacture  phenol  by  the  cumene 
hydroperoxidation  process  (Refs.  7  and 
8).  Acetone  is  also  produced  by  this 
process.  Cumene  is  first  oxidized  to 
cumene  hydroperoxide  and  then 
subjected  to  acid  cleavage  yielding  a 
crude  reaction  mixture  of  phenol  and 
acetone.  Neutralization  and  distillation 
of  the  mixtiu%  removes  impurities  such 
as  acetophenone,  cumyl  phenols, 
dimethyl-phenylcarbinol,  and  alpha- 
methylstyrene. 

Cumene  is  also  used  to  manufacture 
alpha-methylstyrene  and  as  a  chain 
inhibitor  in  the  polymer  industry  (Ref.  7). 
It  has  been  used  to  produce  sulfonated 
cumene  and  used  in  the  manufacture  of 
liquid  detergents  and  surfactants. 
Cumene  has  also  been  used  as  a  high- 
octane  aviation  fuel  additive  (Ref.  4). 
Additionally,  cumene  is  used  as  a 
solvent  in  perfumes  and 
pharmaceuticals  (Ref.  7). 

D.  Exposure  and  Release 

From  the  occupational  data  reported 
by  industry,  it  appears  that  cumene 
production  plant,  maintenance,  marine 
dock,  and  shipboard  workers  are 
exposed  to  cumene.  The  National 
Occupational  Hazard  Survey  (NOHS) 
estimated  that  863  workers  were 
exposed  to  cumene  in  the  workplace 
during  1972-1973  (Ref.  9).  Cumene  levels 
measured  in  the  breathing  zone  of 
workers  at  the  manufacturing  sites  are 
reported  to  be  less  than  20  ppm.  Air 
samples  taken  at  two  refineries  showed 
a  time-weighted  average  (TWA)  ranging 
horn  below  the  detection  limit  (limit  not 
specified)  to  2.4  ppm  cumene  with  a 
mean  TWA  of  <0.1  ppm.  On  oil  tankers 
cumene  levels  as  high  as  20  ppm  were 
detected  (Ref.  10)  Koch  Refining  Co. 
(Ref.  11)  reported  that  samples  from  an 
unspecified  area  of  the  production  plant 
showed  no  more  than  0.5  ppm  cumene  in 
the  air.  Twenty  workers  in  a  Texaco 
refinery  were  reportedly  exposed  to  3 
ppm  cimiene  or  less  (Ref.  12).  The 
American  Petitileum  Institute  (API)  (Ref. 
13)  reported  that  gasoline  truck  drivers 
were  exposed  during  a  12-hour  period  to 
less  than  0.1  ppm  TWA  cumene.  Air 
samples  taken  in  manufacturing  and 
market  distribution  points  (marine 
docks)  involving  cumene  had  an  average 
TWA  of  0.65  ppm  with  a  maximum  of  78 
ppm  (Ref.  18). 

Approximately  one  half  of  the  cumene 
manufacturing  plants  are  located  in  a  2 
major  metropolitan  areas  increasing  the 
potential  human  exposure  to  15  to  16 
million  people.  Estimated  ciunene 
concentration*  in  the  ambient  air  from 


these  areas  within  a  1  and  5  km  radius 
range  between  17  and  289  >ig/ni*  and  2.9 
and  15.2  fig/m*,  respectively,  for  a  worst 
case  model  (Ref.  18). 

Synthetic  organic  chemical  plants 
(SOCP)  which  produce  cumene  release 
about  1.1  million  pounds  per  year  in 
fugitive  emissions  as  estimated  from 
leaks  in  fittings  for  valves,  flanges,  and 
pumps  (Ref.  18). 

Cumene  may  also  be  released  during 
the  production  of  phenol  and  acetone  by 
the  cumene  hydroperoxidation  process. 
For  every  kilogram  of  phenol  produced, 
approximately  1  gram  of  ouhene  is 
released  to  the  atmosphere  (Ref.  16).  A 
reported  2.05  billion  pounds  of  phenol 
were  produced  from  cumene  in  the 
United  States  in  1983  (Ref.  17). 
Therefore,  it  was  estimated  that  2 
million  pounds  of  cimiene  were  released 
into  the  air  in  1983  fit)m  the  production 
of  phenol  (Ref.  18). 

As  a  natiu-al  component  of  crude  oil 
and  the  resultant  petroleum  products, 
cumene  can  be  detected  in  the  exhausts 
of  automobile,  jet  engines,  and  outboard 
motors  (Refs.  19  through  21).  Land 
transportation  vehicles  alone  were 
estimated  to  contribute  15  million 
pounds  of  cxunene  to  the  atmosphere  in 
1983  (Ref.  18). 

Evidence  suggests  widespread  release 
of  cumene  to  aquatic  environments. 
Cumene  was  detected  in  204  of  4,000 
samples  of  wastewater  taken  from  a 
variety  of  industrial  processes 
throu^out  the  United  States.  Levels  as 
high  as  17.9  ppm  were  found  in 
wastewaters  from  organic  and  plastics 
industries.  Other  industries  whose 
wastewaters  contained  cumene  include 
timber  products,  fruit  and  vegetable 
processing  plants,  paving  and  roofing, 
pesticides  and  pharmaceuticals, 
manufactiiring,  shipbuilding.  It  has  also 
been  found  in  the  effluents  from  publicly 
owned  treatment  works  (Ref.  22). 

Several  monitoring  studies  have 
shown  cumene  contamination  of 
groundwater  and  other  drinking  water 
supplies  (Refs.  23  tiirough  30).  Cumene 
was  detected  in  groundwater  supplies  in 
the  State  of  New  York  at  a  level  of  290 
ppb  (Ref.  23).  Cumene  was  also  detected 
in  Wyoming  groundwater  samples 
collected  in  wells  near  a  coal 
gasification  site  IS  months  after  the 
completion  of  gasification.  Cumene 
levels  ranged  frojn  19  to  59  ppb  in  the  3 
wells  which  were  sampled  (Ref.  26).  The 
presence  of  cumene  in  the  well  samples 
could  also  be  attributed  to  shale  oil 
deposits  in  the  area. 

Keith  et  al.,  Coleman  et  al..  and 
Kingsley  et  al.  (Refs.  28  through  30)' 
reported  the  presence  of  ciunene  in 
finished  drinking  water  samples. 


Cumene  levels  of  0.01  ppb  were 
measured  in  drinking  water  from 
Terrebonne  Parish,  LA  (Ref.  28).  The 
drinking  water  for  Cincinnati,  OH  was 
reported  to  contain  0.01  to  0.5  ppb  (Refs. 
29  and  30).  Terrebonne  Parish  receives 
its  drinking  water  from  sources 
generally  contaminated  by  municipal 
waste;  Cincinnati  water  is  contaminated 
predominantly  by  industrial  waste.  Both 
of  these  areas  acquire  their  water 
supplies  from  rivers.  This  would  suggest 
cumene  contamination  of  surface  water. 
Surface  water  monitoring  data  in  the 
United  States  were  not  found  in  the 
literature  searched. 

E.  Health  Effects 

1.  Affsorptjon  and  distribution. 
Senczuk  and  Litewka  (Ref.  31)  exposed 
10  human  volunteers  (5  men  and  5 
women  between  20  and  35  yrs  old)  to 
atmospheres  of  240, 480  and  720  mg/m* 
(50, 100,  and  150  ppm)  cumene  for  8-hour 
sessions.  Each  volunteer  was  exposed  to 
one  of  the  three  concentrations  every  10 
days.  The  average  retention  of  cumene 
vapors  in  the  respiratory  tract  was 
about  50  percent.  The  total  dose  of 
cumene  aborbed  by  the  lungs  diuing  an 
8-hour  exposure  to  240.  480,  or  720  mg/ 
m'  was  270,  526.  or  788  mg,  respectively, 
in  women  and  466. 934,  or  1,400  mg. 
respectively,  in  men.  The  difference  in 
absorption  between  the  sexes  was  not 
explained. 

Evidence  of  dermal  absorption  of 
cumene  is  provided  in  a  study  by 
Valette  and  Cavier  Cavier  (Ref.  32). 
Cumene  (0.2  ml)  was  applied  to  a 
shaved  area  of  rat  epidermis.  The  rate  of 
absorption  was  assessed  by  measuring 
the  sciatic  nerve  response  to  electrical 
stimulation.  Significant  differences  in 
nerve  conduction  were  noted  20  minutes 
after  cumene  administration.  Toxicity 
studies  which  administer  cumene  orally 
suggest  that  absorption  of  ciunene  in  the 
gastrointestinal  tract  occurs  but  the 
level  of  absorption  has  not  been 
quantified  (Refs.  33  and  34). 

Following  absorption  cumene 
generally  tends  to  localize  in  tissues 
with  a  high-lipid  content  (Ref.  35).  In  two 
rats  exposed  to  500  ppm  cumene  vapor  8 
hrs/day  for  10  days,  the  highest  levels  of 
cumene  were  found  in  the  spleen,  bone 
marrow,  and  liver.  Lesser  amounts  were 
detected  in  the  brain,  cerebellum 
(presumed  to  be  analyzed  separately 
from  the  brain),  kidneys,  and  blood  (Ref. 
36). 

2.  Metabolism  and  elimination.  In 
humans  exposed  to  amiene  vapors  (240, 
480  and  720  mg/m*)  for  8-hour  sessions, 
the  urinary  excretion  rate  of  the 
metabolite,  2-phenyl-2-propanol.  rapidly 
increased  during  the  exposure  period. 
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Following  cessation  of  exposure,  the 
rate  of  the  metabolite  excretion 
approached  zero.  The  total  amount  of 
excreted  2-phenyl-2^ropanol  was  found 
to  be  directly  proportional  to  the 
exposure  concentration  and  the  amount 
of  absorbed  cumene.  No  other 
metabolites  were  identified  (Ref.  31). 

Smith  et  al.  (Ref.  37)  observed  at  least 
3  metabolites  in  the  urine  of  rabbits 
administered  an  oral  dose  of  450  mg 
cumene/kg  body  wei^L  Robinson  et  al. 
(Ref.  33)  further  characterized  these 
urinary  metabolites  as  40  percent  2- 
phenyl-2-propanol,  25  percent  2-phenyl- 
l-propanol  and  25  percent  2- 
pbenylpropanoic  acid.  Each  metabolite 
was  excreted  on  the  glucuronide 
,  conjugate.  Rats  given  an  oral  dose  of  100 
mg  cumene/kg  body  weight  excreted 
conjugates  of  2-phenyl-l-propanol.  The 
glucuronide  of  2-phenyl-2-propanol  was 
detected  in  only  1  of  6  animals;  no  other 
phenoUc  compounds  were  detected  (Ref. 
34). 

Cumene,  administered 
intraperitoneally  to  rats,  increased  the 
urinary  excretion  of  thio  (SH) 
compoimds.  A  mean  value  of  73  mmol 
SH  per  mol  creatinine  was  measured  in 
the  urine  of  rats  following  a  1  mmol 
cumene/kg  body  weight  dose.  Three 
percent  of  the  dose  was  excreted  as 
mercapturic  add.  Values  for  other 
aralkyl  compounds  tested  ranged  from  6 
to  312  mmol  SH  per  mol  creatinine. 
These  results  indicated  to  the 
investigators  that  the  positioning  of  the 
methyl  groups  would  affect  the 
nntaboUsm  of  the  aromatic  hydrocarbon 
(Ref.  38). 

The  Agency  has  determined  that  the 
pharmacokinetic  testing  reported  herein 
does  not  adequately  assess  the 
pharmacokinetic  behavior  of  cumene 
fallowing  oral  or  inhalation  exposures. 
The  reported  studies  do  not  contain 
sufficient  information  concerning  study 
design,  analytical  methods,  or  use  of  a 
radiolabel  for  determining  cumene 
distribution  or  metaboUtes. 

3.  Acute  toxicity.  Gerarde  (Ref.  35) 
reported  that  6  of  10  rats  died  following 
an  oral  dose  of  4.3  g  ciunene/kg  body 
weight.  The  principal  cause  of  death 
was  hemorrhage  of  the  lungs 
accompanied  by  adrenal,  thymus,  and 
bladder  hemorrhaging.  Other  effects 
included  enlarged,  fatty  livers;  enlarged 
and  congested  spleens;  hyperemia  in  the 
brain,  spinal  cord,  stomach  and 
intestines;  and  leukocytosis.  Oral  LDsoS 
of  2.7  g  and  1.4  g/kg  cumene  in  rats  also 
have  been  reported  (Refs.  39  and  40). 
Signs  of  intoxication  included  weakness, 
ocular  discharge,  collapse  and  death. 

A  4-hour  exposure  to  8,000  ppm 
ctpjnene  resulted  in  the  death  of  4  of  6 
rats  (Ref.  41).  In  a  separate  study,  an 


LDm  of  800  ppm  cumene  was  observed 
in  rats  exposed  for  16  hrs.  Symptoms 
which  preceded  death  were 
nervousness,  intoxication, 
incoordination,  and  somnolence  (Ref. 
39).  No  histopathology  was  reported  for 
these  experiments.  In  mice  exposed  to 
atmospheres  of  1,200  to  1,400  ppm 
cxmiene  for  7  hours,  an  LDho  of  2,000  ppm 
was  determined  (Ref.  42).  Dermal  LQos 
of  3,150  mglV%  and  10,000  mg/kg  have 
been  reported  in  rabbits  (Refs.  39  and 
41).  These  data  are  sufficient  to  assess 
the  acute  toxicity  of  ciunene  following 
oral,  dermal  and  inhalation  exposure. 

Non-lethal  acute  effects  resulting  from 
cumene  exposure  include  narcosis  in 
mice  exposed  to  4,000  or  5,000  ppm 
cimiene  vapor  for  2  hours  and 
bradypnea  in  mice  exposed  to  1,210  ppm 
cimiene  for  30  minutes  (Refs.  43  and  44). 
Concentrations  of  2,490  ppm  adversely 
affected  the  respiration  rate  of  50 
percent  of  an  unspecified  number  of 
mice  exposed  for  30  minutes  (Ref.  44). 

4.  Subchronic  toxicity.  Fabre  et  al. 
(Ref.  36)  exposed  rabbits  (number  not 
specified)  to  atmospheres  of  6.5  mg 
cumene/1  for  130  to  180  days.  The 
animals  showed  no  abnormal  behavior 
patterns.  Weight  gain  was  also  normal 
No  other  information  was  provided. 

In  a  subsequent  study,  an 
undetermined  ntunber  of  rats  were 
exposed  to  6.5,  4.0,  or  2.5  mg  cumene/1 
air.  Three  of  the  rats  in  the  6.5  mg/l 
group  exhibited  "some  nervousness" 
along  with  intoxication,  impaired 
locomotion,  incoordination,  and  ' 
somnolence  following  exposure  for  a 
few  hours.  After  6  to  16  hours  all  the 
exposed  animals  died.  Animals  exposed 
to  atmospheres  of  4  mg/l  for  up  to  16 
hours  also  died.  Thirty-six  animals  in 
the  2.5  mg/l  group  showed  no  "external 
signs  of  poisoning."  Following  an  initial 
weight  loss,  animals  in  the  2.5  mg/l 
group  gained  weight  regularly 
throughout  the  180-day  exposure  period. 

Histopathological  examination  of 
animals  revealed  no  significant  lesions 
in  brain,  cerebellum  (presumed  to  be 
analyzed  separately  from  the  rest  of  the 
brain),  Uver  heart,  stomach,  intestine, 
bone  marrow,  spleen,  kidney,  or 
reproductive  organs.  Passive  congestion 
was  seen  in  the  lung,  liver,  spleen, 
kidney,  and  adenals  (Ref.  36). 

This  study  (Ref.  36)  was  considered 
inadequate  with  regard  to  characterizing 
the  health  effects  of  cumene  exposure 
because  of  poor  study  design  and 
statistics.  While  the  report  stated  that  36 
animals  were  exposed  to  2.5  mg/l,  no 
sample  size  was  given  for  the  higher 
concentrations,  llie  animals  used  for 
histopathological  analysis  were  selected 
according  to  different  conditions  of 
"poisoning."  The  number  of  animals 


examined  per  concentration  level  was 
not  stated,  nor  was  the  species  (rat, 
rabbit,  m  both)  examined  (specified. 
There  was  no  mention  of  the  use  of 
control  animals  in  the  study. 

Another  subchronic  study  was  also 
considered  inadequate  owing  to  lack  of 
information  in  the  report  Jenkins  et  al 
(Ref.  45)  exposed  rats  and  guinea  pigs 
(15/species/concentration),  dogs,  (2/ 
concentration),  and  monkeys  (3/ 
concentration)  to  atmospheres  of  1,195 
mg/m*  cumene  vapor  8  hours/day,  5 
days/week  for  30  exposures;  or  148  mg/ 
m*  or  18  mg/m*  cumene  vapor 
continuously  for  90  or  130  days.  A 
similar  or  greater  number  of  animals  of 
each  species  served  as  controls.  Sex  of 
the  animals  was  not  given.  Results 
showed  normal  weight  gain  throughout 
the  exposure  period.  Necropsy  and 
histopathological  examinations  of  the 
brain  and  spinal  cord  from  the  monkeys 
and  dogs  were  conducted.  Heart,  lung, 
liver,  spleen,  and  kidney  were  taken 
from  aU  species.  Hematological  analyses 
of  the  rats,  guinea  pigs  and  dogs  were 
also  performed.  Results  from  all  of  these 
analyses  were  considered  "essentially 
negative."  No  mention  of  statistial 
analysis  was  made.  No  other 
information  was  given  in  the  report 

Wolf  et  al.  (Ref.  40)  investigated  the 
subchronic  effects  of  cumene 
administered  orally.  Cumene  in  olive  oil 
was  administered  by  stomach  tube  to 
rats  (10  females/dose)  at  doses  of  154, 
462,  or  760  mg/kg/day  for  a  total  of  139 
doses  over  a  194-day  period.  A  group  of 
20  rats  served  as  controls  and  were  fed 
doses  of  2.5  ml  olive  oil  on  the  same 
schedule  as  the  treated  group. 
Appearance,  behavior,  food 
consumption,  and  weight  were 
monitored  throughout  the  study. 
Hematological  parameters  were 
measured  in  "selected"  animals  in  each 
dose  group  after  20, 40,  80,  and  130 
doses.  Moribund  animals  and  those 
animals  surviving  all  139  doses  were 
sacrificed  and  examined  for  gross  or 
histopathological  effects.  Results 
showed  no  treatment-related  effects 
with  the  exception  of  increased  kidney 
weight  in  the  462  and  769  mg/kg/day 
dose  groups.  Because  there  are  fiaws  in 
the  experimental  design  of  this  study,  it 
cannot  be  considered  adequate  in 
determining  the  subchronic  toxicity  of 
cumene.  The  report  lists  only  2  organs 
as  being  examined,  the  liver  and  Iddney. 
No  other  tissues  or  organs  were 
discussed.  The  study  also  fails  to 
explain  how  the  animals  were 
"selected"  for  hematology.  In  additon. 
only  females  were  used  in  the  study  thus 
excluding  the  investigation  of 
differential  toxicity  between  the  sexes. 


46108  Federal  Ragistef  /  Vol.  SO.  No.  215  /  Wednesday.  November  6,  1985  /  Propoacd  Rules 


5.  Chronic  toxicity.  Pertinent  data  on 
the  chronic  toxidty  of  cumene  were  not 
found  in  the  literature  searched  or 
submitted  under  the  TSCA  section  8(d) 
reportiiig  requirement  for  diis  dieniicai. 

6.  Mutagenicity.  Cumene  has  been 
tested  for  mutagenicity  in  the  bacterium 
SahnoneUa  typhimmum  with  and 
without  metabolic  activation.  Most  of 
these  stutfies  were  found  to  be  negative 
in  tester  strains  TA  96,  TA 100.  TA  1535. 
TA 1537.  and  TA  1538  (Refs.  39. 46,  and 
47).  Monsanto  (Ref.  39)  initially  found  • 
significantly  hij^ber  nomber  of  revertants 
in  test  strains  TA  100  and  TA  1535, 
which  were  cultured  with  0.17  rag 
cumene/]^te.  Upon  retesting,  the 
mutagenicity  of  cumene  was  considered 
negative. 

A  positiye  result  for  cumene 
mutagenesis  in  a  spout  test  with 
Salmonella  tester  strain  TA  100  was 
reported  (Ref.  46).  No  further  details 
regarding  experimental  design  or  results 
were  provided  in  the  conference 
proceedings  of  the  1975  Environmental 
Impact  of  Water  Chlorination,  where  the 
study  was  reported. 

Gulf  Oa  Products  (Ref.  49)  reported  in 
a  TSCA  section  8(e)  submission  that 
cumene  tested  positive  in  a  cell 
transformation  study  using  mouse 
embryo  BALB/3T3  ceOs.  BALB/3T3  cells 
are  reported  to  have  a  low  incidence  of 
spontaneous  transformation  and  a  high 
incidence  of  contact  inhibition  (Ref.  50). 
Cumene  concentrations  of  5,  20, 60,  and 
90  ^g/m]  were  tested.  Cumene  was 
emulsified  in  a  F68  polyol  vehicle.  Cells 
were  incubated  in  cumene  media  (17 
plates/dose)  for  2  days  and  then 
transferred  to  fresh  media  for  an 
additional  e-day  incubation  period.  Two 
of  the  17  plates  per  dose  were  then  fixed 
and  stained.  The  remaining  cultures 
were  allowed  to  incubate  until  day  29  of 
the  study.  These  cultures  were  then 
fixed  and  stained  for  counting 
transformed  foci.  At  a  concentration  of 
60  ^g/ml.  cumene  exhibited  some 
cytotoxicity  with  only  a  22-percent  rate 
of  colony  formation.  The  test  for 
transformation  was  considered  positive 
if  the  increase  in  a  population  of  highly 
polar,  fibroblastic,  criss-crossed  array  of 
cells  exposed  to  the  highest  level  of 
cumene  was  twice  (2x)  that  of  the 
control  value  or  if  the  ratio  of  these  cell 
types  between  2  consecutive  levels  was 
greater  than  or  equal  to  2.  Under  these 
criteria  cumene  tested  positive  for 
transformation,  showing  more  than  a  2x 
increase  over  controls  at  60  fig/ml.  No 
colonies  formed  at  the  90-;ig/ml 
exposure  level.  Positive  (1  /xg/ml  of  3- 
methyldiolantfarene)  and  negative 
(media  and  0.04  percent  F68)  control 
results  indicated  proper  functioning  of 


the  assay  sjrstem.  This  study  is 
considered  adequate  and  suggests  that 
cumene  may  produce  oticogentc  effects. 

Another  TSCA  section  8(e) 
submission  from  Gulf  Oil  Products  (Ref. 
51)  reported  a  position  response  for 
cumene  in  an  uiischeduled  DNA 
synthesis  (UDS)  assay  with  rat 
hepetocytes.  This  test  measures  exdsion 
repair  of  DNA  after  damage  by  diemical 
or  physical  agents  (Ref.  52].  Primary 
hepatocytes  were  isolated  from  the  liver 
of  a  rat.  Cells  were  incubated  in  cumene 
concentrations  of  8, 16,  32,  09,  or  128  p,g/ 
ml  with  3  cultures  per  concentration. 
Cumene  was  emulsified  in  a  F68  polyol 
vehicle.  Positive  (O.QS  ^g/ml  of  2- 
acetylaminoOuorene)  and  negative 
(vehicle  and  media)  controls  were  used 
for  comparison.  Using  autoradiography 
UDS  was  determined  by  counting  grains 
overlying  nuclei  and  subtracting  the 
background  counts.  Two  criteria  were 
considered  in  the  evaluation  of  test 
results.  A  test  was  considered  positive 
for  UDS  if  the  mean  net  nuclear  grain 
count  at  any  exposure  level  exceeded 
the  media  control  by  6  grains  (Ref.  53), 
or  if  the  percentage  of  cells  in  repair  at 
any  exposure  level  was  significantly  (p 
<0.01)  greater  than  the  negative  control. 
The  first  criterion  did  not  indicate  a 
positive  finding  for  this  study.  Hie 
second  criterion,  however,  did  show  a 
positive  result.  Cells  cultured  in  16  fig/ 
ml  cumene  showed  a  significant 
increase  in  repair  (28.7  percent)  as 
compared  to  control  cultures.  Fcurty 
percent  of  the  cells  exposed  to  32  fig/ml 
cumene  were  found  to  be  in  repair,  thus 
this  test  was  reported  to  be  positive  for 
cumene. 

7.  Oncogenicity.  Pertient  data 
regarding  the  oncogenicity  of  cumene 
were  not  found  in  the  literature 
searched  or  submitted  under  the  TSCA 
section  8(d)  reporting  requirement  for 
this  chemipaL  As  a  resuh  of  the  positive 
findings  in  the  ceU  transformation  and 
UDS  assays,  the  Agency  has  determined 
a  need  for  oncogenicity  testing. 

8.  Developmental  and  reproductive 
toxicity.  It  was  reported  in  a  Russian 
abstract  (Ref.  54)  that  a  4-month 
inhalation  exposure  to  cumene  at  an 
unspecified  maximum  permissible 
concentration  increased  fetal  mortality 
in  pregnant  rats  bom  7.5  to  39.3  percent. 
An  increase  in  the  fieqnency  of 
developmental  abnormalities  from  3  to 
11  percent  was  also  reported.  The  type 
of  developmental  effects  was  not 
specified,  and  no  furdier  details,  such  as 
whether  the  developmental 
abnormalities  were  accompanied  by 
maternal  toxicity  were  given.  As  a  result 
of  the  lack  of  information  in  this  study,  it 
is  not  considered  adequate  to  assess  the 


potential  toxidty  of  cumene  to 
developmental  and  reproductive 
processes. 

No  other  information  on  the 
developmental  or  reproductive  toxicity 
of  cumene  was  found  in  the  literature 
searched  or  submitted  tmder  the  TSCA 
section  6(d)  reporting  requirement  for 
this  chemical. 

With  the  exception  of  the  acute   . 
inhalation  studies,  data  from  the 
reported  health  effects  studies  do  not 
adequately  determine  or  predict  the 
toxicity  of  cinnene  to  human  health. 

F.  EnvimnmentaJ  Effects 

1.  MicTxxuganisnis.  Erben  (Rei.  55) 
investigated  the  effects  of  cumene  on 
the  survival  of  a  rotatoria, 
Dicranophorus  forcipatas,  under  a 
dosed  laboratory  rearing  system.  Ttie 
organisms  were  exposed  to  cumene 
concentrations  (v/v)  of  0.02.  0.2,  and  2.0 
percent.  Test  populations  were  housed 
under  dark  condiUons,  without  running 
water  or  aeration.  The  greatest  level  of 
mortality  was  observed  during  the  first 
48  hours  of  the  study.  Complete 
mortality  was  not  obtained  after  144 
hours  of  exposure.  It  is  not  possible  to 
quantify  the  toxic  response  to  cumene 
based  on  the  data  provided.  The  results 
are  questionable,  as  the  data  are  based 
upon  test  solutions  of  cumene  that  are  1 
to  3  orders  of  magnitude  greater  than  the 
50  mg/1  solubility  of  cumene  in  water. 

The  effects  of  cumene  on  the 
photosynthetic  rate  of  two  algal  species 
Chlorella  vulgaris  and  Chlamydomonas 
angulosa  have  been  studied  (Ref.  2).  The 
algal  cultures  were  incubated  in  glass- 
stoppered  flasks  at  19  *C  for  3  hours. 
Cumene  concentrations  of  1, 12.5. 25. 
37.5,  and  50  ppm  were  tested.  The 
extrapolated  median  effective 
concentrations  (ECto)  for  C.  vulgaris  and 
C.  angulosa  were  8.76  and  21.24  ppm. 
respectively. 

The  toxidty  of  cumene  to  two  species 
of  protozoans  was  investigated  in  open 
and  dosed  systetos  (Ref.  56).  In  the  open 
test  system,  an  inoculum  of 
approximately  20  cells  of  Colpidium 
colpoda  was  exposed  to  solutions  of  2.5, 
5, 10, 15,  increasing  at  increments  of  5  up 
to  45  ppm  cumene  in  a  cerophyl  medium 
for  18  hours.  A  median  lethal 
concentration  (LCm)  of  0.012  ppm  was 
reported:  however,  this  result  was 
negated  by  a  bacterial  contamination  in 
the  culture. 

In  a  closed  system,  where  the 
organisms  survived  solely  on  dissolved 
oxygen,  a  morphologically  similar 
protozoan  to  C.  colpoda,  Tetrahymena 
elliota,  was  used  as  the  test  organism 
(Ref.  56).  Test  concentrations  and 
incubation  conditions  were  not  reported. 


Using  cessation  of  ciliary  movement  as 
the  oriterion  for  cell  death,  a  24-hour 
LCm  was  reported  as  3.01  ppm  cumene 
in  a  cerophyl  medium.  The  organisms 
were  reported  to  survive  at  lower 
concentrations;  complete  mortality 
reportedly  occurred  at  levels  higher  than 
3  ppm. 

2.  Plants.  Data  on  the  toxicity  of 
cumene  to  plants  were  not  found  in  the 
UteraSure  searched. 

3.  Birds.  An  18-hour  median  lethal 
dose  (LDm)  of  98  mg  cumene/kg  was 
determined  in  wild-trapped  red-wing 
black  birds.  A  cumene/propylene  glycol 
solution  was  administered  by  gavage  to 
the  red-wing  black  birds  preconditioned 
to  captivity  for  2  to  6  weeks  (Ref.  57). 

4.  Freshwater  fish  and  invertebrates. 
luhnke  and  Luedemann  (Ref.  58) 
compared  LCm  values  for  cumene 
determined  in  the  golden  orfe  in  two 
independent  laboratories.  Juhnke 
reported  an  LCio  of  47  mg/1  for  cumene; 
Luedemann  reported  a  value  of  207  mg/1 
which  substantially  exceeds  the  water 
solubility  of  cumene.  The  tests  were 
reportedly  conducted  imder  comparable 
conditions.  Length  of  exposure  was  not 
Indicated.  An  LCm  of  20  to  30  mg/1  has 
been  reported  for  the  fathead  minnow. 
No  other  details  of  the  study  were 
provided  (Ref.  59). 

The  acute  toxicity  of  cumene  to 
Daphnia  magna  has  also  been 
determined  in  closed  and  open  systems 
(Refs.  60  and  61).  In  the  closed  system. 
10  animals  per  vial  were  exposed  to 
various  concentrations  of  cumene  for  48 
hours.  Death  was  deHned  as  immobility. 
The  48-hour  LCm  for  cimiene  was 
determined  to  be  0.6  ppm.  Adverse 
effects,  which  were  not  described,  were 
reported  to  be  evident  in  animals 
exposed  to  sublethal  concentrations 
(Ref.  60).  The  specific  range  of  cumene 
concentrations  tested  was  not  provided. 
The  vials  had  no  air  spaces  and  were 
not  aerated.  The  temperature  was 
maintained  at  23  'C.  The  pH.  however, 
was  not  held  constant  and  dropped  from 
7  to  5  units.  The  animals  were  not  fed 
during  the  48-hour  exposure  period. 

Bringmann  and  Kuehn  (Ref.  61) 
established  a  24-hour  EQo  of  91  ppm 
cumene  in  D.  magna.  Animals  were 
exposed  using  an  open  test  system.  The 
ECso  was  extrapolated  graphically  or 
established  as  the  geometric  mean  of  the 
ECo  and  ECim.  The  tests  were  run  with 
ten  24-hour-old  animals  per 
concentration;  the  pH  was  maintained  at 
8.0±0.2.  It  is  unclear  whether  the 
reported  ECm  cumene  level  represents 
an  initial,  final  or  average  concentration. 
However,  it  is  roughly  twice  the 
reported  water  solubility  of  cumene 
(Ref.  2).  No  mention  is  made  of 
analytically  determining  the  cumene 


concentration  during  the  study  period. 
Therefore,  this  study  does  not 
adequately  assess  cumene  toxicity  to 
freshwater  invertebrates. 

5.  Marine  vertebrates  and 
invertebrates.  No  information  on  the 
toxicity  of  cumene  to  marine  vertebrates 
was  found  in  the  literature  searched 

Le  Roux  (Ref.  62)  investigated  the 
effect  of  cumene  on  the  growth  rate  of 
mussel  larvae  [Mytilus  edulis).  The 
larvae  were  exposed  to  cumene 
concentrations  of  0, 1, 10,  and  50  ppm  in 
seawater.  No  consistent  statistical 
relationship  between  change  in  growth 
rate  and  cumene  concentration  could  be 
established.  It  was  reported  that  the 
growth  rate  of  cumene-exposed  larvae 
was  generally  greater  than  that  of 
control  larvae. 

In  a  brine  shrimp  bioassay,  shrimp 
eggs  were  placed  in  a  hatching 
apparatus  48  hours  prior  to  toxicity 
testing.  Upon  hatching,  a  suspension  of 
30  to  50  shrimp/ml  was  introduced  into 
bottles  containing  cumene 
concentrations  of  1  to  10,000  mg/1.  After 
24  hours  the  number  of  live  and  dead 
shrimp  was  compared.  The  24-hour 
tolerance  limit  for  brine  shrimp  to 
cumene  was  extrapolated  graphically 
from  the  screening  data  to  equal  110  mg/ 
1  (Ref.  63).  The  solubility  of  cumene  in 
synthetic  saltwater  was  measured  in 
this  study  to  be  500  mg/1.  A  more 
reaUstic  solubility  of  cumene  in 
seawater  is  42.5  mg/1  (Ref.  18). 

As  a  result  of  the  varying  data  and 
flawed  study  designs,  these 
environmental  effects  studies  were  not 
considered  adequate  for  assessing  the 
acute  toxicity  of  cumene  to  aquatic 
organisms. 

No  information  on  the  chronic  toxicity 
of  cumene  to  aquatic  organisms  was 
found  in  the  literature  searched  or 
submitted  under  the  TSCA  section  8(d) 
reporting  requirement  for  this  chemical. 

G.  Chemical  Fate 

Cumene  enters  the  environment  as  a 
vapor  or  in  wastewaters.  In  air,  the 
dominant  degradation  pathway  for 
cumene  is  expected  to  be  hydroxyl 
radical  attack;  nitrate  radical  reaction 
may  also  occur,  especially  at  night. 
Transport  mechanisms  of  cumene  out  of 
air  may  include  precipitation  scavenging 
and  dry  deposition.  In  water, 
biodegradation  appears  to  be  the 
dominant  degradation  mechanism. 
Oxidation  and  photolysis  appear  to  be 
unimportant.  The  dominant  transport 
mechanism  from  water  is  volatilization 
(Ref.  64).  In  soil,  the  major  degradation 
mechanism  also  appears  to  be 
biodegradation,  with  volatiUzation  and 
leaching  the  major  transport 
mechanisms  from  soil  to  air  and  water. 


Assuming  uniform  initial 
environmental  distribution  the 
subsequent  partitioning  of  cumene  in  the 
environment  is  estimated  to  be  59.6 
percent  in  air,  40.2  percent  in  water,  and 
0.1  percent  in  soil.  The  deposition  of 
cumene  from  air  to  water  was  estimated 
to  be  0.09  parts  per  trillion.  Cumene  will 
react  with  hydroxyl  (HO)  and  nitrate 
(NQi)  radicals  during  the  daytime  and 
nighttime,  respectively.  Using  a  HO 
radical  concentration  of  1  x  10* 
molecules  cm~*  (polluted  atmospheres) 
and  0.5X10*  molecules  cm~ '  (unpolluted 
atmospheres)  and  the  Revishankara  et 
aL  (Ref.  6)  rate  constant 
{7.79±0.4xl0-"cm»molec-'8-'),  Uie 
half-life  of  cumene  in  the  troposphere 
was  estimated  to  be  25  hours  in  a 
polluted  atmosphere  and  40  hours  in  an 
unpolluted  atmosphere  (Ref.  18). 

Biodegradation  and  volatilization  are 
the  major  removal  processes  from 
water.  The  cumene  volatilization  half- 
life  in  water  was  estimated  to  be  5  to  14 
days  depending  on  the  type  of 
ecosystem,  (i.e.  pond,  lake,  river),  and 
various  aquatic  parameters  (Ref.  18). 
Actual  monitoring  data  of  cimiene's 
volatilization  rate  in  water  were  not 
found  in  the  literature  searched. 

Cumene  degradation  has  been  studied 
in  groundwater  and  seawater.  Although 
cumene  degradation  occurs  in 
groundwater,  the  process  may  be 
hindered  by  insufficient  nitrogen  in  the 
groundwater,  thus  limiting  the  types  of 
microbes  which  could  degrade  cimiene. 
A  typical  groundwater  supply  might  also 
contain  a  lower  dissolved  oxygen 
concentration  which  will,  therefore, 
inhibit  cimiene  biodegradation  (Ref.  65). 

Marine  environments,  which  contain 
low  concentrations  of  available 
nitrogen,  may  also  hinder  cumene 
biodegradation.  Cumene  degradation  in 
synthetic  seawater  containing 
ammonium  nitrate  was  slightly  higher 
than  that  measured  in  ordinary 
seawater  (Ref.  66).  Price  et  al.  (Ref.  63) 
also  studied  the  biodegradation  of 
cumene  in  seawater.  They  failed  to 
detect  any  significant  oxygen  uptake.  It 
should  be  noted,  however,  that  the 
reported  solubility  of  ctmiene  in  the 
synthetic  seawater  the  investigators 
used  was  500  mg/I,  which  differs  from  a 
previously  reported  value  of  42  mg/1 
(Ref.  18).  Whetiier  this  difference  would 
affect  the  biodegradation  rate  in 
unclear. 

A  variety  of  microorganisms  found  in 
soil,  freshwater,  and  marine 
environments  are  capable  of  degrading 
cumene.  These  include  Pseudomonas, 
Nocardia,  Cladosporium,  Penicillium, 
Aspergillus,  Candida,  Sporobolomyces, 


4m0  Federal  Ragteter  /  Vol.  SO,  No.  215  /  Wednexfay.  November  6.  1985  /  Proposed  Rnlet 


Aureobasidium.  and  Corynefonn 
species  (ReL  18). 

Degradation  pathways  were  studied 
by  Gibson  (Re£.  60)  and  Jigami  et  al. 
(Refs.  70  and  71).  Cumena  was 
converted  into  an  orthodihydroxy 
compound  without  alteration  of  die 
isopropyl  side  chain.  Degradation  then 
proceeded  to  (+)-2-hydroxy-7-methyI-«- 
oxo-octaiM)ic  acid.  Thus  it  appears  that 
the  benzene  ring  is  attacked  before  the 
isopropyl  side  chain  is  altered. 

Marion  and  Malaney  (Ref.  67]  showed 
that  activated  shidge  from  3  different 
connnanities  was  able  to  biodegrade  50 
mg/1  cumene  as  evidenced  by  oxygen 
uptake.  In  another  study,  activated 
sludge,  which  had  previously  been 
acd^ated  to  250  mg/1  benzene  as  the 
sole  carbon  and  energy  source,  was 
used  to  degrade  cumene.  The  oxygen 
demand  due  to  cumene  biodegradatioa 
was  37.8  percent  of  the  theoretical  after 
192  hours  of  incubation  (Ref.  68). 
Activated  sfaidge,  aodimated  to  500  mg/1 
aniline  as  the  carfaoo  and  energy  source, 
was  able  to  degrade  cumene  after  30 
hours  (Ref.  60). 

Price  et  aL  (Ref.  63)  discovered  that  62 
percent  of  the  tbeoretica)  oxygen 
demand  due  to  cumene  biodegradation 
occiured  by  10  days  with  unacclimated. 
setded.  domestic  wastewater  as  the 
inoculum.  By  20  days  only  an  additional 
8  percent  had  been  used. 

The  chemical  reactions  of  cumene  in 
water  are  slow  compared  to  microbial 
biodegradation.  He  two  most  important 
chemical  processes  in  water  are 
oxidation  by  alkylperoxy  (ROi),and  HO 
radicals  (Refs.  72  and  73).  The  rate 
constants  for  the  reaction  of  ROj  radical 
and  HO  radical  in  pure  water  systems 
were  determined  experimentally  to  be 
10  M-» 8  -»  and  3  X 10' M"*  s"*, 
respectively.  These  rate  constants  and 
the  type  of  products  produced  from  each 
reactioii  were  used  to  determine  steady- 
state  concentrations  for  the  RO>  radical 
and  HO  radical  of  10"»and  10"  ", 
repectively.  Prom  tiiese  concentrations, 
the  half-life  for  cumene  in  water  was 
estimated  as  2.2  years  from  Rd  radical 
oxidation,  and  Oi7  year  from  HO  radical 
oxidation  (Refs.  72.  74,  and  75).  Because 
biodegradation  probably  occurs  in  less 
than  1  month,  oxidation  is  not  expected 
to  be  an  important  process  in  water. 

The  estimated  (iC)  is  2,600  (Refs.  18 
and  64).  Generally.  K^  values  greater 
than  1.000  indicate  that  the  compound 
will  be  tightly  bound  to  the  soil  particles 
(Ref.  76):  however,  it  was  shown  that 
microorganisms  found  in  sediment 
(estuarine)  could  rapidly  degrade 
cumene  (Rei  77).  Therefore,  a  portion  of 
the  ciunene  adsorbed  onto  the  soil  is 
expected  to  biodgrade.  Nonetheless, 
since  cumene  has  been  detected  in 


groundwater,  this  would  indicate  that 
detectable  concentrations  can  leach  to 
the  poundwater . 

EPA's  review  of  the  information  on 
the  chemical  fate  of  cumene  in  air  and 
soil  indicates  that  the  available  data  are 
adequate  to  characterixe  the  fate  of 
cumene  in  these  media.  The  data  on 
cumene's  fate  in  water,  however,  are  not 
sufficient  Data  on  the  biodegradation  of 
cumene  in  water  suggest  that 
biodegradation  will  occur,  but  are  not 
adequate  to  quantitatively  determine 
biodegradation  rates  in  natural  waters. 
In  addition,  there  are  no  data  on  the 
actual  volatilization  rate  of  cumene  from 
water.  Quantitative  estimates  or, 
alternatively,  actual  monitoring  of 
environmental  (aquatic)  concentrations, 
are  needed  in  order  to  assess  the  results 
of  the  aquatic  toxicity  tests.  Testing  is 
necessary  to  develop  such  data. 

m.  Findings 

EPA  is  basing  the  proposed  testing 
requirements  for  crnnene  on  sections 
4{aHl)  (A)  and  (B)  of  TSCA. 

1.  Under  section  4(a)(1)(B),  EPA  finds 
that  cumene  is  produced  in  substantial 
quantities  and  that  there  is  substantial 
environmental  release  with  die  potential 
for  substantial  human  exposure  from 
manufacturing,  processing,  use,  and 
disposal.  Approximately  3.5  biUion 
pounds  of  cumene  were  produced  in  the 
U.S.  in  1984.  A  900-oulHon  pound 
capacity  was  on  reserve,  while  an 
additional  300  million  pounds  of  cumene 
were  imported.  More  than  98  percent  of 
the  cumene  manufactured  or  imported 
was  used  in  the  production  of  phenol, 
and  to  a  lesser  extent  acetone.  Cumene 
may  also  be  used  as  a  solvent  or  as  a 
precursor  in  the  manufacture  of  alpha- 
methylstyrene.  Workers  potentially 
exposed  to  cumene  range  between  700 
to  800.  During  manufacturing, 
processing,  and  use  an  estimated  3 
million  pounds  of  cumene  are  lost  to  the 
atmosphere  per  year  in  fugitive 
emissions.  Although  this  amount  is  only 
approximately  one  fifth  the  estimated 
atmospheric  release  of  cumene  from 
land  transportation  vehicles,  the 
industrial  releases  are  localized  and 
may  result  in  more  significant  exposures 
to  the  general  population  living  near 
these  facilities  than  the  more  ubiquitous 
vehicle  emissions.  Over  half  of  the 
cumene  manufacturing  and  processing 
plants  are  located  in  two  major 
metropolitan  areas,  thus  increasing  the 
potential  human  exp(>sure  to  15  to  16 
miUion  people.  Airbcone  releases  of 
cumene  are  not  expected  to 
substantially  affect  aquatic 
concentrations  of  the  chemical; 
however,  there  is  evidence  of 


widespread  release  of  cumene  to  the 
enviroomect  in  industrial  effluents. 

EPA  finds  diat  tfaere  are  insufficient 
data  to  reasonably  determine  or  predict 
the  pharmacokinetic  neurotoxic 
developmental,  reprodnctive,  mutagenic 
and  oncogenic  effects  of  human 
exposure  to  cumene  resulting  from  the 
manufacturing,  processing,  use,  and 
disposal  of  the  chemical.  Furthermore, 
EPA  finds  that  there  are  instifficient 
data  to  reasonably  determine  or  predict 
the  biodegradation  and  volatilization  in 
aquatic  sjrstems  and  the  acute  and 
chronic  toxicity  to  saltwater  and 
fieshwater  fish  and  invertebrates 
resulting  from  the  the  manufacture, 
processing,  use,  and  disposal  of  the 
chemical  EPA  finds  that  testing  is 
necessary  to  develop  snch  data. 

2.  Under  section  4(a)(1)(A),  EPA  finds 
that  cumene  may  present  an 
unreasonable  risk  of  mutagenic  and 
oncogenic  effects.  TSCA  section  8(e) 
submissions  reported  positive  results  in 
a  cell  transformation  test  and  in  a 
hepatocyte  primary  culture/unscheduled 
DNA  synthesis  assay.  These  positive 
results  suggest  that  cumene  may  be 
mutagenic  and/or  oncogenic  EPA  finds 
that  there  are  insufficient  data  to 
reasonably  determine  or  predict  the 
mutagenic  and  oncogenic  effects  of 
cumene  and  that  testing  is  necessary  to 
develop  such  data. 

IV.  Proposed  Rule 

A  Proposed  Testing  and  Test  Standards 

The  Agency  is  proposing  that  health 
effects,  diemical  fate,  and 
environmental  effects  testing  be 
conducted  on  cimiene  in  accordance 
with  specific  guidelines  set  forth  in  Tide 
40  of  die  Code  of  Federal  Regulations  as 
enumerated  below.  Test  methods  under 
new  Parts  796,  797,  and  798  were 
published  in  the  Federal  Register  of 
September  27. 1985  (SO  FR  39252).  The 
health  effects  tests  to  be  conducted  are: 
(1)  pharmacokinetics,  comparing  oral 
and  inhalation  routes  of  exposure  as 
specified  in  S  798.7475,  (2)  inhalation 
subchronic  toxicity  as  specified  in 
§  798.2450,  and  as  modified  in 
5  799.1285(c)[2)(i)(B);  (3)  oral  subchronic 
toxicity  as  spedfied  in  S  798,2650  and  as 
modified  in  S  799.12a5(c)(3)(i)(B):  (4) 
neurotoxicity  as  specified  in  1 798.6050, 
S  798.6200,  and  §  798.640a  and  to  be 
conducted  in  conjunction  with  the 
subchronic  exposure  tests;  (5) 
oncogenicity  as  specified  in  {  796.3300 
and  (6)  developmental  toxicity  as 
specified  in  i  798.4350. 

The  Agency  is  proposing  that  both 
oral  and  inhalation  subchronic  tests  be 
conducted  on  cumene.  Tlie  inhalation 
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route  Mrill  address  the  concern  that  the 
Agency  has  with  occupational  exposure 
to  cumene.  Data  obtained  from  die  oral 
subchronic  test  will  enable  the  Agency 
to  assess  the  potential  toxicity  of 
cumene  to  the  general  population 
restdting  firom  groundwater  and  drinking 
water  exposures. 

The  inhalation  and  oral  aubchranic 
toxicity  tests  will  serve  as  (1)  an 
exposure  range-findiog  test  for  the 
oncogenicity  test  (2)  an  exposure 
paradigm  for  the  neurotoxicity  tests,  and 
(3)  a  screen  for  determining  the  need  for 
a  reproductive  toxicity  test. 

The  Agency  is  proposing  that  a  two- 
generation  reproduction  and  fertility 
effects  test  be  conducted  if  the  results  of 
gross  or  histopathological  evaluation  of 
the  reproductive  tissues  in  male  or 
female  exposed  animals  from  die 
subchronic  exposure  tests  show  adverse 
effects.  Tissues  to  be  evaluated  include 
testes,  ovaries,  epididymis,  vas 
deferens,  prostate,  seminal  vesicles, 
vagina,  cervix,  fallopian  tubes,  and 
pituitary.  Absolute  reproductive  tissue/ 
organ  wei^ts  and  reproductive  oi^n- 
to-body  weight  ratios  shall  also  be 
evaluated.  An  effect  is  considered 
adverse  if  there  is  a  statistically 
significant  (p  <0.05)  difference  in  the 
inddenoe  of  lesions  or  in  the  mean 
organ/tissue  or  weight  ratios  between 
any  exposed  group  and  a  control  group 
of  animals.  Where  one  of  die  above 
parameters  is  adversely  affected,  a  two- 
generation  reproductive  study  shall  be 
conducted  using  the  test  method 
specified  in  {  789.4700  with  inhalation 
as  the  route  of  ejqxMure.  EPA  is 
proposing  that  if  no  adverse  effects  are 
observed  in  the  reproductive  tissues 
from  the  subchronic  exposure  test  no 
further  reproductive  effects  testing  shall 
be  required  at  this  time. 

To  assess  the  potential  for  cumene  to 
cause  gene  mutations,  the  Agency  is 
proposing  that  mutagenicity  testing  be 
conducted  on  subclones  of  CHO  cells 
for  gene  mutations  in  cells  in  culture  as 
specfied  in  §  798.5300  and  as  modified  in 
S  799.1285(c)(9)(i)(A)(2).  If  the  results  of 
cells  in  culture  test  are  positive  a 
Drosophila  sex-linked  recessive  lethal 
assay  (SLRL)  shall  be  conducted  using 
the  method  specified  in  (788.5275  and  as 
modified  in  S79g.l285(c)(9)(i)(BK2).  A 
positive  result  in  the  SLAL  assay  will 
trigger  a  mouse  ^lecific  locus  test 
specified  in  fi  798.5200  and  as  modified 
in  {  799.1285(c)(9)(i)(C}(2).  If  die  cells  in 
culture  test  is  negative  no  further  testing 
will  be  required.  If  the  SLRL  assay  is 
negative  then  the  mouse  specific  locus 
test  will  not  be  required. 

To  assess  the  potential  for  cumene  to 
cause  chromosomal  aberrations,  the 
Agency  is -proposing  that  an  in  vitro 


cytogenetic  assays  be  conducted  on 
cuihene  as  specified  in  S  798.5375  and  as 
modified  in  §  7e9.128S{c}(8)(iKAK^.  If 
the  results  of  the  /n  vitro  test  are 
positive  then  a  dominant-lethal  assay 
will  be  required  as  specified  in 
fi  798.5450  and  as  modified  in 
9  799.1285(cH8}{iKC){2).  A  positive  result 
in  the  dominant-lethal  assay  will  trigger 
a  heritable  translocation  assay  specified 
in  S  7998.5460  and  as  modified  in 
S  799.1285(c)(8){iJ(D)(2).  If  die  in  vitro 
cjrtogenetics  assay  is  negative,  the  in 
vivo  bone  marrow  assay  specified  in 
S  798.5385  and  as  modified  in 
S  7B9.1285(cH8Ki)(B)(2)  will  be  reqtiired. 
Shoidd  be  in  vivo  bone  marrow  test 
resuhs.prove  negative,  dien  no  furdier 
chromosomal  aberrations  testing  would 
be  required.  A  positive  result  in  the  in 
vivo  bone  marrow  test  would  trigger  the 
dominat-lethal  assay.  Again,  if  the 
domlnant-ledial  test  is  positive  a 
heritable  translocation  assay  shall  be 
conducted. 

ff  the  results  from  die  dominant-lethal 
assay  and/or  the  SLRL  are  positive,  EPA 
will  hold  a  poblic  program  review  prior 
to  initiating  the  heritable  translocation 
and/or  mouse  specfic  locus  testing. 
Public  participation  in  this  program 
review  will  be  in  the  form  of  written 
public  comments  or  a  public  meeting. 
Request  for  public  comments  or 
notification  of  a  pubUc  meeting  will  be 
published  in  the  Federal  Register. 
Should  the  Agency  determine,  based  on 
the  weight  of  the  evidence  then 
avadable,  that  proceeding  to  the 
heritable  translocation  test  and/or 
mouse  specific  locus  assay  is  no  longer 
warranted,  the  Agency  would  propose  to 
repeal  that  test  requirement  and,  after 
public  comment,  issue  a  final 
amendment  to  rescind  the  requirement 

For  a  more  detailed  discussion 
concerning  mutagenicity  tiered  testing 
and  program  review  see  the  final  test 
rule  for  the  C9  aromatic  hydrocarbon 
fraction  (50  FR  20662). 

Acute  and  chronic  toxicity  testing  is 
also  being  proposed  for  cumene  in 
freshwater  and  saltwater  fish  and 
invertebrates.  The  aquatic  toxicity  tests 
are  to  be  conducted  using  flow-through 
aquatic  environments,  with  cumene 
concentrations  at  the  end  of  test  no  less 
than  80  percent  of  the  initial 
concentrations.  The  specific  tests  to  be 
conducted  are  (1)  Daphnid  acute  toxicity 
test  specified  in  S  797.1300  using 
Daphnia  magna,  [Z]  a  Mysid  shiimp 
acute  toxicity  test  as  specified  in 
S  797.1930  using  Mysidopsis  bahia.  (3) 
fish  acute  freshwater  toxicity  tests  as 
specified  in  §  797.1400  using  Pimephalea 
promelaa,  Salmo  gairdneri,  and  Lepomis 
macrochirus;  (4)  The  saltwater  acute 
toxicity  tests  shall  be  conducted  on 


Menidia  and  Cypiinodon  vari^atuB 
using  the  method  specified  in  S  797.1400 
and  the  modification  proposed  for 
8  797.1400;  die  proposed  modifications 
for  saltwater  testing  appear  in  the 
proposed  rule  for  octamethylcyco- 
tetrasiloxane,  a  copy  of  which  is  in  the 
docket  of  this  proposed  rule  for  cumene 
(5)  The  freshwater  and  saltwater 
invertebrate  chronic  toxicity  test  shall 
be  conducted  using  the  Dai^mia  chronic 
toxicity  test  and  Mysid  shrimp  chronic 
toxicity  test  specified  in  S  797.1330  and 
S  797J.950,  respectively;  (6)  vertebrate 
chronic  toxici^  tests  shall  be  conducted 
on  the  most  sensitive  freshwater  and 
saltwater  tpecies  {i.e.,  having  the  lowest 
LCw)  in  accordance  with  the  test 
spedfied  in  i  797.160a 

Hie  btodegradation  test  for  cumene 
shall  be  conducted  using  the  eco-core 
method  described  by  Bourquin  et  at 
(Ref.  83).  The  voiatization  test  shall  be 
conducted  with  cumene  usktg  the 
method  described  by  Smith  et  aL  (Ref. 
84).  The  Agency  beheves  that  these 
chemical  fate  methodologies  specify  the 
minimal  conditions  for  acceptable 
investigation  of  cumene's  chemical 
behavior  in  an  aquatic  system. 

The  Agency  is  proposing  that  the 
above-r^erenced  health  emd 
environmental  effects  tests  be 
considered  the  test  standards  for  the 
purposes  of  the  proposed  tests  for 
cumene.  The  health  and  environmental 
effects  tests  specify  generally  accepted 
minimal  conditions  for  characterizing 
the  potential  toxicity  of  cumene.  The 
Agency  reviews  its  standards  every  year 
according  to  the  process  described  in 
the  Federal  Register  of  September  22, 
1982  (47  FR  41857). 

EPA  intends  to  propose  shordy  in  a 
separate  Federal  Re^ster  notice  certain 
revisions  to  these  TSCA  Test  Guidelines 
to  provide  more  expUdt  guidance  on  the 
necessary  minimum  elements  for  each 
study.  In  addition,  these  revisions  will 
avoid  repetitive  chemical-by-chemical 
changes  to  die  guidelines  in  their 
adoption  as  test  standards  for  chemical- 
specific  test  rules.  EPA  is  proposing  that 
these  modifications  be  adopted  in  die 
test  standards  for  cumene. 

The  proposed  chemical  fate  tests 
specify  generally  accepted  minimal 
conditions  for  determining  the 
biodegradation  and  volatilization  rates 
of  cumene  fit>m  an  aquatic  system.  The 
Agency  believes  that  diese  tests  reflect 
current  state-of-the-art  methods  for  such 
testing  and  are  being  proposed  as 
acceptable  methods  for  testing  tiw  iate 
of  cumene  in  aquatic  systems. 

With  the  exception  of  the  oral 
subchronic  test  the  Agency  is  proposing 
that  inhalation  be  the  initial  route  of 
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exposure  for  the  health  effects  testing  of 
cumene.  Inhalation  is  the  route  to  wUch 
the  greatest  number  of  people  are  likely 
to  be  exposed  to  cumene  (in  light  of 
about  3  million  pounds  per  year  in 
fugitive  air  emissions).  Although 
administration  of  omiene  by  the  oral 
route  is  more  convenient  and 
economical,  conducting  the  test  by 
inhalation  would  provide  a  more 
accurate  assessment  of  the  potential 
toxicity  of  cumene.  Extrapolating 
toxicity  data  resulting  from  an  oral 
study  to  depict  an  inhalation  exposure, 
and  vice  versa,  would  introduce 
additional  variability  into  the 
assessment  of  omiene's  toxicity  to 
human  health.  Should  pharmacokinetic 
data,  or  the  results  of  the  subchronic 
toxicity  studies,  become  available  which 
shows  that  there  are  no  differences  in 
the  absorption  efficiency  of  cumene  or 
in  the  type  of  metabolities  produced 
between  the  two  routes  of  exposure, 
then  the  Agency  would  consider 
changing  the  proposed  inhalation 
exposure  requirement  or  amending  the 
final  rule  to  the  use  of  an  oral  route. 

Certain  modifications  and 
clarifications  of  the  subchronic  oral 
inhalation  test  standards  have  been 
included  in  the  proposed  testing  for 
cumene.  The  modifications  include  a 
requirement  of  histopathological 
examination  of  reproductive  organs.  The 
Agency  believes  that  if  there  are  certain 
effects  (described  in  Unit  IV.  A)  see  in 
the  subchronic  studies,  then  there  would 
be  cause  for  concern  of  possible 
reproductive  effects  resulting  frt)m 
exposure  to  cumene.  While  a  detailed 
histopathological  analysis  may  not  show 
all  potential  reproductive  effects,  it  will 
serve  as  a  minimal  indicator  of 
reproductive  toxicity.  If  certain  effects 
are  seen  in  the  reproductive  tissues,  a  2 
generation  study  will  automatically  be 
required  without  promulgating  an 
additional  test  rule  for  cumene. 

The  modifications  to  the  mutagenicity 
tests  include  the  incorporation  of 
cumene's  chemical  properties  into  the 
test  procedures.  The  Agency  believes 
that  these  modifications  are  necessary 
to  ensure  that  resulting  data  will  be 
reliable  and  adequate  for  assessing  the 
mutagenic  potential  of  cumene. 

A  Test  Substance 

EPA  is  proposing  that  cimiene  of  at 
least  99  percent  purity  be  used  as  the 
test  substance.  Commercial  cumene  is 
generally  greater  than  99  percent  pure. 

C.  Persons  Required  to  Test 

Section  4fb)(3)(B)  of  TSCA  specifies 
that  the  activities  for  which  EPA  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution,  use  and/or 


disposal)  determine  who  bears  the 
responsibility  for  testing.  Manufacturers 
are  required  to  test  if  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  are 
required  to  test  if  the  findings  are  based 
on  processing.  Both  manufacturers  and 
processors  are  required  to  test  if  the 
findings  are  based  on  distribution,  use, 
or  disposal. 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determine  or  predict  the 
effects  of  the  manufacture,  processing, 
and  use  of  cumene  on  human  health  and 
the  environment.  EPA  is  proposing  that 
persons  who  manufacture  and/or 
process,  or  who  intend  to  manufacture 
and/or  process,  cumene  at  any  time 
from  the  effective  date  of  the  final  test 
rule  to  the  end  of  the  reimbursement 
period  be  subject  to  the  testing 
requirements  contained  in  this  proposed 
rule.  The  end  of  the  reimbursement 
period  will  be  5  years  after  the  last  final 
report  is  submitted  or  an  amount  of  time 
after  the  submission  of  the  last  final 
report  required  under  the  test  rule  equal 
to  that  which  was  required  to  develop 
data,  if  more  than  5  years. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EJPA  for  an 
exemption  fiom  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

When  both  manufactiu^rs  and 
processors  are  subject  to  a  test  rule, 
EPA  expects  that  manufacturers  will 
conduct  the  testing  and  that  processors 
will  ordinarily  be  exempted  from  testing. 
As  described  in  40  CFR  Part  790, 
processors  will  be  granted  an  exemption 
automatically  without  filing  applications 
if  manufacturers  perform  aU  of  the 
required  testing.  Manufacturers  are 
required  to  submit  either  a  letter  of 
intent  to  perform  testing  or  an 
exemption  application  within  30  days 
after  the  effective  date  of  the  final  test 
rule. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  cumene.  EPA  is 
interested  in  evaluating  the  effects 
attributable  to  cimiene  itself  and  as 


noted  in  Unit  rV.B  above,  has  specified  a 
relatively  pure  substance  for  testing. 

Manufacturers  and  processors  subject 
to  this  test  rule  must  comply  with  the 
test  rule  development  and  exemption 
procedures  in  40  CFR  Part  790  for  single- 
phase  rulemaking. 

D.  Reporting  Requirements 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (CLP)  standards, 
which  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  at  least  30 
days  prior  to  the  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  as  follows: 

1.  The  pharmacokinetic  test  and  the 
neurotoxicity,  developmental  toxicity, 
and  first-tier  mutagenicity  studies  shall 
be  completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  test  rule. 
The  second-  and  third-tier  mutagenicity 
test  shall  be  completed  and  final  results 
submitted  within  3  to  4  years  of  the  final 
rule,  respectively.  Progress  reports  on  all 
studies  will  be  required  quarterly. 

2.  The  subchronic  toxicity  test  shall  be 
completed  and  final  results  submitted  to 
the  Agency  within  12  months  of  the 
effective  date  of  the  final  rule.  Progress 
reports  shall  be  submitted  quarterly. 

3.  The  reproductive  effects  test  shall 
be  completed  and  final  results  submitted 
to  the  Agency  within  41  months  of  the 
effective  date  of  the  final  rule  if  those 
criteria  necessary  to  trigger  reproductive 
effects  testing  are  met.  Progress  reports 
shall  be  submitted  quarterly. 

4.  The  oncogenicity  test  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  53 
months  of  the  effective  date  of  the  final 
rule.  Progress  reports  shall  be  submitted 
quarterly. 

5.  The  aquatic  vertebrate  and 
invertebrate  acute  toxicity  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  test  rule. 
Progress  reports  shall  be  required 
quarterly. 

6.  The  aquatic  vertebrate  and 
invertebrate  chronic  toxicity  tests  shall 
be  completed  and  final  restdts  submitted 
to  the  Agency  within  2  years  of  the 
effective  date  of  the  final  rule.  Progress 
reports  shall  be  required  quarterly. 
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7.  The  biodegradation  and 
volatilization  tests  shall  be  completed 
and  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  final  rule.  Progress  reports 
shall  be  required  quarterly. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Register  as  required  by 
section  4(d)  of  TSCA. 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b)  are  in  40  CFR  Part  707  (45  FR 
82844:  December  16. 1980).  In  brief,  as  of 
the  effective  date  of  the  final  test  rule, 
an  exporter  of  cumene  must  report  to 
EPA  the  first  annual  export  or  intended 
export  to  cumene  to  any  one  coimtry. 
EPA  will  notify  the  foreign  country 
concerning  the  test  rule  for  the  chemical. 

E.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  colnply  with  any  rule  or  order  issued 
imder  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refise  to:  (1)  Establish  or  maintain 
reconls;  (2)  submit  reports,  notices,  or 
other  information;  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  imlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce*  *  *."  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outiined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  any  final  rule  for 
cumene.  These  inspections  may  be 
conducted  for  purposes  which  include 
verification  that  testing  has  begun,  that 
schedules  are  being  met,  and  that 
reports  accurately  reflect  the  underlying 
raw  data  and  interpretations  and 


evaluations,  and  to  determine 
compliance  with  TSCA  GLP  standards 
and  the  test  standards  established  in  the 
rule. 

EPA's  authority  to  inspect  a  testing 
facility  is  also  derived  firom  section 
4(b)(1)  of  TSCA,  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  to  include  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  dvil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA.  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
continue  manufactiuing  or  processing 
after  the  deadlines  for  such  submissions. 
Knowing  or  willful  violations  could  lead 
to  the  imposition  of  criminal  penalties  of 
up  to  $25,000  for  each  day  of  violation 
and  imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty.  EPA 
will  take  into  accoimt  the  seriousness  of 
the  violation  and  the  degree  of 
culpability  of  the  violator  as  well  as  all 
the  other  factors  listed  in  section  16. 
Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA.  such  as 
seeking  an  injtmction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Section  15  and  16  of  TSCA  apply  to  "any 
person"  who  violates  various  provisions 
of  TSCA.  EPA  may,  at  its  discretion, 
proceed  against  individuals  as  well  as 
companies  themselves.  In  particular, 
this  includes  individuals  who  report 
false  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fraudulent  statements 
is  a  violation  under  18  U.S.C.  1001. 

V.  Issues  for  Comment 

This  proposed  rule  specifies  TSCA 
test  guidelines  and  independent, 
published  test  methods  as  the  test 
standards  for  health,  environmental 
effects  and  chemical  fate  testing  of 


cumene.  The  Agency  is  soliciting 
comments  as  to  whether  the  OTS  health 
and  environmental  effects  test 
guidelines  and  the  independent  methods 
are  appropriate  and  applicable  for  the 
testing  of  cumene.  Also  regarding  the 
testing  of  cumene,  the  Agency  requests 
comments  on: 

1.  The  adequacy  of  the  proposed 
testing. 

2.  The  route  of  administration  for  the 
health  effects  testing.  Specifically. 
should  any  other  test  besides  the 
pharmacokinetic  and  subchronfc  tests 
include  oral  in  addtion  to  or  instead  of 
the  inhalation  route  of  exposure? 

3.  Should  dermal  exposure  be 
included  in  any  or  all  of  the  health 
effects  testing. 

4.  The  proposed  subclironic  testing 
with  oral  and  inhalation  routes  of 
exposure. 

5.  The  adequacy  of  requiring  a  two- 
generation  reproductive  toxicity  test  if 
the  criteria  given  in  Unit  TV  A.  above  are 
met;  or  should  a  two-generation 
reproductive  toxicity  test  be  required 
immediately  without  using  the 
subchronic  exposure  test  as  a  screen. 

6.  The  reporting  times  for  the 
identified  health  and  environmental 
effects  and  chemical  fate  tests. 

7.  Whether  there  are  any  other  testing 
approaches  which  should  be  considered. 

VL  EcoDomic  Analysis  of  Proposed  Rule 

To  evaluate  the  potential  economic 
impact  of  test  rules,  EPA  has  adopted  a 
two-stage  approach.  All  candidates  for 
test  rules  go  through  a  Level  I  analysis. 
This  consists  of  evaluating  each 
chemicil  or  chemical  group  on  four 
principal  market  characteristics:  (1) 
Demand  sensitivity,  (2)  cost 
characteristics,  (3)  industry  structure, 
and  (4)  market  expectations.  The  results 
of  the  Level  I  analysis,  along  with  the 
consideration  of  the  costs  of  the 
required  tests,  indicate  whether  the 
possibility  of  a  significant  adverse 
economic  impact  exists.  Where  the 
indication  is  negative,  no  further 
economic  analysis  is  done  for  the 
chemical  substance  or  group.  However, 
for  those  chemical  substances  or  groups 
where  the  Level  I  analysis  indicates  a 
potential  for  significant  economic 
impact,  a  more  comprehensive  and 
detailed  analysis  is  conducted.  This 
Level  II  analysis  attempts  to  predict 
more  precisely  the  magnitude  of  the 
expected  impact. 

Total  testing  costs  of  the  maximum  set 
of  tests  in  this  proposed  rule  for  cumene 
are  estimated  to  range  from  $1,117,828  to 
$1,864,960.  The  annualized  test  costs 
(using  a  cost  of  capital  of  ?.5  percent 
over  a  period  of  15  years)  range  fit)m 
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$280,648  to  (483.243.  Bated  on  the  1964 
production  volume  oi  3.4  billion  pound*, 
the  annualized  unit  test  costs  range  from 
OiXlO  to  OMA  cents  per  pound.  In 
relation  to  the  current  list  price  of  23 
cents  per  pound  forcumene,  these  costs 
are  equivalent  to  OM  to  0.06  percent  of 
price. 

Based  on  the  economic  analysis 
conducted  for  cumene,  the  potential  for 
a  significant  economic  impact  as  a  result 
of  the  testing  required  in  this  proposed 
rule  is  low.  This  conclusion  is  suggested 
by  the  foUbwing  observations. 

(a)  Cumene  is  a  major  commodity 
chemical  produced  in  large  volumes. 
ConsequenUy,  the  test  costs  on  an 
annualized,  unit  basis  are  extremely 
small. 

(b)  Cumene  is  a  broadly  based 
chemical  intermediate  whose  cost 
represents  a  very  small  portion  of  the 
cost  of  final  products.  This  situation 
leads  to  insensitivity  of  final  demand 
with  respect  to  cumene  price.  Demand 
sensitivity  combined  with  very  low  unit 
testing  costs  makes  the  potential  for 
economic  impact  appear  insignificant 

For  a  more  detailed  discussion  of 
cimiene  market  test  costs  and  potential 
economic  impacts,  see  the  economic 
analysis  {Ret  82). 

VO.  Availability  of  Test  Facilities  and 
Pecsoonel 

Section  4(bHl)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study, 
Chemical  Testing  Industrjr:  Profile  of 
Toxlcological  Testing,  can  be  obtained 
through  ti^e  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  RA,  ^ringfield,  VA  22161. 

(PB  8Z-140773).  On  the  basis  of  this 
study,  die  Agency  believes  that  there 
will  be  available  test  facilities  and 
personnel  to  perform  the  testing  in  this 
proposed  rule. 

Vm.  Public  MaeliBgs 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses.  EPA  will 
hold  a  public  meeting  subsequent  to  the 
dose  of  die  public  comment  period  in 
Washington.  D.C  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  fTAO):  Toll  Free: 
f800-424-9065);  In  Washington,  D.C: 


(554-1404);  outside  the  U.S^ 
(Operator-202-^554-1404).  by  December 
23. 1985.  A  meeting  will  not  be  held  if 
members  of  the  public  do  not  indicate 
that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 
open  to  the  public  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

Should  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  incude 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
requried,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemak^. 

IX.PubUcRoooid 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  OPTS- 
42075).  This  record  contains  the  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 
Tlie  Agency  will  supplement  the  record 
with  additional  relevant  information  as 
it  is  received. 

This  record  includes  the  following 
information: 

A  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  cumene  to  the  Priority 
Ust 

(b)  Rules  requiring  TSCA  section  8  (a) 
and  (d)  reporting  on  cumene. 

(c)  Notice  containing  TSCA  test 
guidelines  cited  as  test  standards  for 
this  rule. 

(d)  Notice  containing  revision  of 
TSCA  test  guidelines  cited  as  test 
standards  for  this  rule. 

(2)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  comments  and 
letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

(3)  Reports — published  and 
unpublished  factual  materials. 
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has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Rm.  E- 
107, 401  M  St.  SW..  Washington.  DC 
from  8  ajn.  to  4  pjn.,  Monday  through 
Friday,  except  legal  holidays. 

X.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Oder  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subiect  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  l(b]  of  the  Order,  i.e.,  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB]  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  OMB  to  EPA,  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C  601  et  seq..  Pub.  L  96-354. 
September  19, 1980).  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  nnall  businesses 
because:  (1)  There  are  no  known  small 
manufacturers;  (2)  any  small  processors 
are  not  likely  to  perform  testing  or 
participate  in  the  organization  of  the 
testing  effort;  (3}  they  will  experience 
only  very  minor  costs  in  securing 
exemption  bom  testing  requirements; 
and  (4)  they  are  unlikely  to  be  affected 
by  reimbursement  requirements. 

C.  Paperwork  Reduction  Act 

The  information  collection 
reqtiirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq..  and 
have  been  assigned  OMB  number  2070- 
(X)33.  Comments  on  these  requirements 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  package  will 
respond  to  any  OMB  or  public 
conmients  on  the  information  collection 
requirements. 

List  of  Subjects  fai  40  CFR  Parts  796  and 
799 

Testing.  Environmental  protection. 
Hazardous  substances,  Chemicals, 


Recordkeeping  and  reporting 
requirements. 

Dated:  October  28. 1985. 
)ohn  A.Moora. 

Assistant  Administrator  for  Peaticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that 
Subchapter  R  of  Chapter  I  of  Tide  40  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  798— {AMENOEOl 

1.  Part  798  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.&C.  2803,  2611.  2625. 

b.  New  9  798.7475  is  added,  to  read  as 
follows: 

§796.7478    Oral  and  kitatotlon 
pnafinMoklnettc  ImC 

(a)  Purpose.  The  ptupose  of  these 
studies  is  to  determine: 

(1)  Bioavailability  of  the  test 
substance  after  oral  and  inhalation 
exposure; 

(2)  Whether  or  not  the 
biotransformation  of  the  test  substance 
is  qualitatively  and  quantitatively  the 
same  after  oral  and  inhalation  exposure 
and; 

(3)  Whether  or  not  the 
biotransformation  of  the  test  substance 
is  changed  qualitatively  or 
quantitatively  by  repeated  dosing. 

(b)  Definitions.  Bioavailability  refers 
to  the  rate  and  extent  to  which  an 
administered  compoimd  is  absorbed, 
i.e.,  reaches  the  systemic  circulation. 

(c)  Test  procedures — [1)  Animal 
selection— [i]  Species.  The  preferred 
species  is  the  rat  for  which  extensive 
data  on  the  toxicity  and  carcinogenicity 
of  numerous  compounds  are  available. 

(ii)  Animals.  Adult  male  and  female 
Fischer  344  rats  are  the  animals  of 
choice.  The  rats  shall  be  7  to  9  weeks 
old  weighing  100  to  145  grams  for 
females  and  125  to  175  grams  for  males. 
Prior  to  testing  the  animals  are  selected 
at  random  for  each  group.  Animals 
showing  signs  of  ill  health  are  not  used. 

(iii)  Animal  care.  Animals  shall  be 
housed  in  environmentally  controlled 
rooms  with  10  to  15  air  changes  per 
hour.  The  rooms  shall  be  maintained  at 
a  temperature  of  25  ±  2  *C  and  humidity 
50±10  percent  with  a  12-hour  light/dark 
cycle  per  day.  The  rats  shall  be  kept  in  a 
quarantine  facility  for  at  least  7  days 
prior  to  use.  The  animals  shall  be 
acclimated  to  the  experimental 
environment  for  a  minimum  of  48  hours 
prior  to  treatment  Certified  feed  and 
water  are  provided  ad  libitum. 


Ehdttal  BBiJatac  /*  VoL  50,  Mo>  215  /  Vytednesday.  Wovemfaer  fl,  1865  /"  ftopowd  Rides  48117 


(iv)  Numbass — C^T  At  teast  8  aniJnaU 
(4  malea  and  4  females^  riiall  be  used  at 
eac&dose  level 

(Bl  Females  s&aQ  be  nulliparous  and 
nonpregoaiiL 

(2)  Admfnistratuui  of  test  substance — 
(i)  Test  compounds.  The  studies  re<|uire 
the  use  of  boft  nanracCoactive  test 
substance  and  '^^C-tabeTed  test 
substance.  Both  pieparatlQna  are  needed 
to  investigate  the  provisions  oC 
paragraph.  [aJiZ),  of  thiis  section.  The  use 
of  '^Crtest  substance  is  recommended 
for  the  ptovisiona  of  paragraph  fal  ClJ 
and  Qi]  of  this  section  because  it  would 
facilit^e  the  wock.  improve  the 
teliablDty  sf  qjiiaatilatfve 
determinatioBat.  and  increase  the 
probability  of  observing  previously 
unidentified  metabolites. 

[ii\  Doeage  and  treatment— {/i}  Oral 
studies.  At  least  two  doses  shall  be  used 
in  the  study,  a  "law'*  and  "high'*'  dose. 
When  administeted  oraHy,  thie  "h^"^ 
dose  should  induce  some  overt  toxicity 
sucKas.  weig^  loss.  The  "low"  dose 
shaE  not  indbce  observable  effects. 
attributable  to  the  tesf  substances.  OraJ 
dosing  shaU  be  performed  by  gavage 
using  an  appropriate  vehfclie. 

P)  Inhalation  studies.  Three 
concentrations  shall  be  used  in  the 
study.  Upon  e:q;>osuTO»  the  two  higjier 
connpnttations  should  ideally  induce 
some  overt  symptoms-of  toxiciiy, 
altiMugh  the  mtermedlate  concentration 
may  be  excluded  from  this  condition-. 
The  loweal  concentration  shaS^not 
imhise  observabfe  effects  attributaMe  to 
the  test  substance. 

^)i  Determination  of 
bioavailability— W  Oraf  studies.  [/J 
Croup^  A  (&  animals,  4  of  each  sexj  shall 
be  dosed  once  oralTy  with  tfielow  dose 
of  **  C-test  substance. 

{^\  &oup  B  (^  animars„  4  of  each  sex) 
shalT  be  dosed  once  oitdly  wiA  the  high 
dose  of  **  C-teat  subsf ance. 

[B)  Inhalation  studies.  [1)  Group  C  {4 
males  and  4  females),  is  tabe  exposed  (6 
houisj  to  a  mixtuee  of  nonradioactive 
test  substance  ii^aix  at  the  prescribed 
low  hycfrocasbon  concentration. 

{2}  Group  D  (4  males  and  4  females); 
shall  be  exposed  (6  hours)  to 
nonradioactive  test  substance  in  air  at 
the  intermediate  hydrocarbon 
concentration. 

(3}  Group  EC4  males  and  4  female^ 
shall  be  exposed  (6  hours)  to 
nootadibactive  test  substance  in  air  at 
the  high  hydrocarbon  concentration.. 

[4\  Group  F is  identical  to  pacagiraph 
(c)(2KIItJVUJtZl  of  thi&  section  but  usmg 
>*  C-Daheled  test  substance. 

{St  Group  G  is  identicat  to  paragraph 
(cJ[2)(iii]]0)C2Iof  this  section  but  usmg 
"  C-Iabefed  test  substance. 


CiSl  &OQP  H  is  idlsnticat  to  paragraph 
(cK?tCffi]9^L^  of  this  section  but  using 
"C-bbefed  test  substance. 

fCy  CbHection  of  excreta.  After  oral 
administratfon  (Groups  A-Bf  and 
inhalatiuii  exposure  (Groups  F-H)'  thfr 
rats  shall  be  placed  &i  indiviifcar 
metabolic  cages  for  coBeetfon  of  exereta 
(urine,  feces  and  expired  air)  at  8, 24^  481 
72,  and  99  hours  poflttreataeni 

^  Kihetfc  stwSea.  Qnapv  C-£  shdl 
be  osetl  te  deteraBnethe  kinetfes  of 
absorption  of  ^  test  substance  through 
the  hmgv.  The  ceneenb«tkin  of  the 
hydrocarbon  in  rasp&«d  and  expired  aii, 
and  btoed  shaQ  be  raessured  at  0)  31 81 
12,  24, 4R  72;  andWhaurs  duringand 
after  inhafisSoB  •xpoaoe.  Vkloes  ibr 
perceRfagc  of  test  substance*  ntention, 
body  burden  and  satucafaility-sfaalibe 
calmiatcd  feom  these  eJopecBientB. 

fE>/ZQ2eafei/ dbni^stea^  Rate  f4 
oniinalKframeadiaB^  riksdlieceiiEe-a 
secies  a£  sia^  dUljE  oral  dbsea  •£ 
I  iuigBdiiiat;li»e  test  subatoBse  over  a 
period  d^  at  kaat  14  dagra;  foUowcd  at  24 
hours  after  the  last  dose  by  a  single  oral 
das*  dt  **^C-labeled  test  sttbatancs.  Each 
dose  shall  be  at  tha  low-dose  levek 

(3)  Obgervaiiettof  animais^-^ 
Bioavai^bmty — [M^  Blood  levels.  The 
levels  of  total  *«  C4abel  sbdl  be 
detemuned  vk  whoba  blood  and  blood 
plasma  orUood  serum  at  8.24. 48,  72. 
and  9fthouis  aftet  doung  rats  iaptHjpe 
A^aiidF-». 

(B)  Expired  air,  urinary  and  fecal 
excretiatL  Tha  fuaaiities  of  total  **  C- 
label  exoeted  in  expired  au,  urine  and 
feceS'  l^  salt  groups.  A-B  and  F-^  shall 
be  determined  818.24.,  48. 72  and  96 
hours  afiec  dosing,  and.  if  necessary, 
daily  tbereafteii  until  atleaat  90  percent 
o£  the  dose  has  been  excreted  oi  untilZ 
days  after  dosing,  whichevei:  occura 
fir^ 

CQ,  Tissue  distribution.  Determine  the 
concentration  and  quantity  of  "  C-Iabel 
in  tissues  and  oigan&  at  the  time  of 
sacrifice  for  rat  groups  A-B  and  F-H 
and  the  repeated-dosing  group. 

(iij  Biotransformation  after  oraF and 
inhalation  exposure.  Appropriate 
qualitative  and  quantitative  methods 
shall  be  used  to  assay  urine  specimens 
collected  from  rat  groups  A-B  and  F-H. 
Suitabre  enzymatic  steps  shsdl  be  used 
to  HigHngiii'ah,  characterize  and 
quantitate  conjugated  and 
noQConi^afed  test  substance 
raetaboEtes. 

(iii)  Cbangefsiin  biutniasfijvniativn. 
Appropriate  qualitative  and  quantitative 
assay  methodorogies  shall  be  used  to 
compare  the  composition  of  "'C-Iabeled 
components  of  urine  eoll^ected  af  29  and 
48' hours  after  dbsmg  rate  group  A  with 
those  in  tfie  urine  coHected  at  similar 
times  in  the  repeated-dosing  study. 


(d)  Data  and  reporting— {"k)  T^a^ttent 
ofresulis.  Data  should  be  STirmwHtiaed 
in  tabolsr  form. 

(a)  Evaluation  of  results.  AS  obscnred 
results,  qnantltatlvr  or  incfatentaf.  shefl 
be  evaluated  by  an  appropriate- 
sjatisticaf  method. 

(3)  Test  report  In  addition  to  tke 
reporting  requirements  as  specified  in 
the  EFA  Good  Laboratoay  Ptactice 
Standards  Subpart  j;  Part  792  of  this 
chapferl  die  foQowing  specific 
information  should  be  reported: 

(i)  LabeGng'site  of  the  test  substance; 

(ii)  A  faff  description  of  the  sensitivity 
and  precision  of  all  procedures  used  to 
produce  tha  data; 

(iiiXPctcentage  letentioB  and 
satuxation  cnactntration  for  the 
inhalation  studies; 

(iv)  Quantity  of  iostope.  togethei  with 
percent  recovery  of  tha  admiaistered 
dose  in  faces,  unoe;  expired  ait  and 
blood  fca  both  routaa  af  administratfan; 

(v)  Quantity  and  dfatribntinn  af  *^ 
test  st^staoce  in  bonei.  bcaia,  talk, 
gonada,  heart,  kidoey,  liver,  long., 
muscles,  spleen,  tissue  which  displsfed 
patholagy  and  lesrdual  carcass; 

(vi)  Kottaaaiwatiiia  pathway*  and 
foaniikieft  of  tka  teat  sMhetance  nad  its 
meftibabltea  m  urine  eaftrrttd  ateroral 
adminukatiaB  (sin^eb>w  and  hi^ 
doses)  aad  inkalatfaB.  esqiosiisa  (ktMb 
inUji'iiwdiate  andhigkcaaceatraliasHiic 

(vii)  BiatransfenialiaDpBtkmaysaBd 
qoanlttities  of  Ute  ttilaabataan  and  its 
net&bottte*  in  Mine  caOketcd  after 
mpsatud  sdminialwitiun  of  the  lest 
substance  to  taH.. 

(4)  CbuatiHg  efpaeacjc.  Data  AauM 
be  made  a  va9aMr  t»  tlw  Agcncjr  upon 

PART  79»   [mtMDOi 

2.  Part  799  is  amended  as  follows: 

a.  The  aiithon^  citation  continues  to 
readasSoflowst 

Authofi^  -a  VS£L  26M;  2810:.  ZSOB. 

b.  New  }.  J99.12BS  is  soaeo,  to  reso  as 
folhjws: 

§799.1285    CwiMita. 

{a}Fdentifieatioaefte8tsab9tance.  (1) 
Cumene  (CAS  N».  18  8g  »>  rfrel  be 
tested  err  aecerdafice  wid»  Aiis  saetieo. 

(2}  Cumene  afaf  Ieemt99-peFcent 
pmfty  sfcslT  beased  as  tfte  test 
substance. 

(b)  Arsons  required  kf'Sa&mii' study 
pkmr,  cimeSKt  lesb,  caidaabmA  dsttr. 
All  persons  who  manufacture  or  proeess 
cumene  other  than  as  an  impurrty  alter 
the  effective  dWe  of  this  mfe  f##  (Says 
after  tfle  puMicatron  data  of  the  ffiial 
rule  in  tfre  Fadend  Registo^  to.  Ae  end 
of  the  reimbursement  period  sbafl 
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submit  letters  of  intent  to  conduct 
testing  or  exemption  applications, 
submit  study  plans,  conduct  tests  in 
accordance  with  Part  792  of  this  chapter, 
and  submit  data  as  specified  in  this 
section.  Subpart  A  of  this  part  and  Part 
790  of  this  chapter  for  single-phase 
rulemaking. 

(c)  HeaJth  effects  testing— {1) 
Pharmacokinetics — (i)  Required  testing. 
Metabolism  studies  using  the  oral  and 
inhalation  routes  of  exposure  shall  be 
conducted  with  cumene  in  accordance 
with  S  798.7475  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
pharmacokinetics  testing  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  data  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
quarterly  beginning  90  days  after  the 
effective  date  of  the  final  rule. 

(2)  Inhalation  subchronic  toxicity— {i) 
Required  testing.  (A)  Inhalation 
subchronic  toxicity  testing  shall  be 
conducted  with  cumene  in  accordance 
with  8  798.2450  of  this  chapter  and 
modifications  specified  in  paragraph 
(c)(2)(i)(B)  of  this  section. 

(B)  Modifications.  The  following 
modifications  to  {  798.2450  of  this 
chapter  for  testing  cumene  are  required. 

[1]  Animal  selection — Numbers.  The 
requirement  under  S  798.2450(d)(l)(iv)  of 
this  chapter  is  modified  so  that  at  least 
30  animals  (15  males  and  15  females) 
shall  be  used  for  each  test  group. 

(2)  Control  groups.  The  requirement 
under  §  798.2450(d)(2)  of  this  chapter  is 
modified  to  require  a  concurrent  control 

(J)  Exposure  conditions.  The 
requirement  under  S  798.2450(d)(5)  of 
this  chapter  is  modified  so  that  the 
animals  shall  be  exposed  to  the  test 
substance  6  hours  per  day,  5  days  per 
week  for  13  weeks  (65  days  of 
exposure). 

[4]  Observation  of  animals.  The 
requirement  xmder  9  798.2450(d)(6)  of 
this  chapter  is  modified  so  that  animals 
shall  be  weighed  weekly,  and  the 
requirement  under  S  798.2450(d)(9)  of 
this  chapter  is  modified  so  that  food  and 
water  consumption  shall  also  be 
measured  weekly. 

(5)  Gross  pathology.  The  requirement 
under  S  798.2450(d)(12)(iii)  of  this 
chapter  is  modified  so  that  the  following 
organs  and  tissues  or  representative 
samples  thereof  shall  also  be  preserved 
in  a  suitable  medium  for 
histopathological  evaluation:  vas 
deferens,  vagina,  carvix,  and  fallopian 
tubes. 

[0]  Test  report— Individual  animal 
data.  The  requirement  under 
S  798.2450(e)(3)(iv)(D)  of  this  chapter  is 
modified  to  read  "Food  and  water 
consimiption  data." 


[il)  Reporting  requirements.  (A)  The 
required  subchronic  toxicity  test  shall 
be  completed  and  final  results  submitted 
to  the  Agency  within  12  iponths  of  the 
effective  date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
nile. 

[3]  Oral  subchronic  toxicity — (i) 
Required  testing.  (A)  Oral  subchronic 
tests  shall  be  conducted  with  cumene  in 
accordance  with  §  798.2650  of  this 
chapter  and  as  modified  in  paragraph 
(c)(3)(B)(i)  of  this  section. 

(B)  Modifications.  The  following 
modifications  to  {  798J2650  of  this 
chapter  for  testing  cumene  are  required. 

(1)  Animal  selection — Numbers.  The 
requirement  under 

S  798.2650(e)(l)(iv)(A]  of  this  chapter  is 
modified  so  that  at  least  30  rodents  (15 
per  sex)  shall  be  used  at  each  dose  level. 

[2)  Control  groups.  The  requirement 
under  §  798.2650(e)(2)  of  this  chapter  is 
modified  to  require  a  concurrent  control 
group. 

(5)  Administration  of  test  substance. 
The  requirement  under 
i  798.2650(e)(7)(i)  of  this  chapter  is 
modified  to  require  that  cumene  be 
administered  by  gavage. 

[4]  Observation  of  animals.  The 
requirement  under  S  798.2650(e)(8)(v)  of 
this  chapter  is  modified  to  require 
weekly  measurements  of  food  and  water 
consumption. 

(5)  Gross  necropsy.  The  requirement 
under  i  798.2650(e)(10)(iii)  of  this 
chapter  is  modified  so  that  the  following 
organs  and  tissues  or  representative 
samples  thereof  are  also  preserved  in  a 
suitable  medium  for  histopathological 
evaluation:  Vas  deferens,  vagina,  cervix, 
and  fallopian  tubes. 

[ii)  Reporting  requirements.  (A)  The 
required  subchronic  toxicity  test  shall 
be  completed  and  final  results  submitted 
to  the  Agency  within  12  months  of  the 
effective  date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 

(4)  Neurotoxicity — (1)  Required 
testing.  Neurotoxicity  tests  shall  be 
conducted  with  cumene  by  inhalation  in 
accordance  with  S  §  798.6050,  789.6200, 
and  798.6400  of  the  chapter. 

(ii)  Reporting  requirements.  (A)  The 
neurotoxicity  tests  shall  be  completed 
and  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 


(5)  Reproductive  toxicity — (i) 
Required  testing.  A  reproductive 
toxicity  test  shall  be  conducted  with 
cxmiene  by  inhalation  in  accordance 
with  {  798.4700  of  this  chapter  if  the 
gross  or  histopathological  evaluation  of 
the  testes,  ovaries,  pituitary, 
epididymus,  vas  deferens,  prostate, 
seminal  vesicles,  vagina,  cervix,  or 
fallopian  tubes,  or  the  absolute 
reproductive  tissue/organ  weight,  or  the 
reproductive  oigan-to^body  weight 
ratios  fitim  any  exposed  group  of 
animals  horn  the  subchronic  inhalation 
toxicity  test  conducted  in  accordance 
with  paragraph  (c)(2)  of  this  section  or 
subchronic  oral  toxicity  test  conducted 
in  accordance  with  (c)(3)  of  this  section 
are  significantly  different  (p<0.05)  from   . 
control  animals. 

(ii)  Reporting  requirements.  (A) 
Reproductive  toxicity  tests  shedl  be 
completed  and  final  results  submitted  to 
the  Agency  within  41  months  of  the 
effective  date  of  the  final  test  rule  if 
those  criteria  necessary  to  trigger 
reproductive  effects  testing  are  met. 

(B)  Progress  reports  shaU  be  submitted 
to  the  Agency  on  a  quarterly  basis 
beginning  21  months  after  the  effective 
date  of  the  final  rule. 

(6)  Developmental  toxicity — (i)  | 
Required  testing.  Developmental 
toxicity  tests  shall  be  conducted  with 
cumene  by  inhalation  in  accordance 
with  S  798.4350  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  test  shall  be 
completed  and  final  results  submitted  to 
the  Agency  within  1  year  of  the  effective 
date  of  the  final  test  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  on  a  quarterly  basis  , 

beginning  90  days  after  the  effective 
date  of  the  final  rule. 

(7)  Oncogenicity— {i]  Required  testing. 
An  oncogenicity  test  shall  be  conducted 
with  cumene  by  inhalation  in 
accordance  with  9  798.3300  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
oncogenicity  test  shaU  be  completed  and 
final  results  submitted  to  the  Agency 
within  53  months  of  the  effective  date  of 
the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
quarterly  beginning  90  days  after  the 
effective  date  of  the  final  rule. 

(8)  Mutagenicity — Chromosomal 
aberrations — (i)  Required  testing.  (A)(J) 
An  in  vitro  cytogenetics  test  shall  be 
conducted  with  cumene  in  accordance 
with  S  798.5375  of  this  chapter. 

[2]  Modifications.  The  following 
modifications  to  S  798.5375  of  this 
chapter  for  testing  cumene  are  required. 

[i]  Cells — Type  of  cells  used  in  the 
assay.  The  requirement  under 
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S  798.5375fd)PKi]  of  *eeiiap*er8r 
modified  80  that  cumene  liiaS  be  tested 
iprhiw  lMiniHrflwiy|CHO»celia. 

[ii)  MetaboHs  uOiMubao.  Tke 
requiFement  nadn  |7W537S(d^  of  Ms 
chapter  i«  Dudifiad  m  tkat  tiie 
metabolic  acturaliai  ajBtaB'  shatt  be 
derived:  fcoB  tbe  peetiaiiachaBdrial 
fractioii  (S^  of  bmn  from  rat» 
pntBoafeedwiiiiArodai  12S«L 

uader  1 79815305(11^51  of  due  dMptcfl  i» 
modified  so  that  the  word  "vefaidft"  i* 
deleted. 

tn>^  7esl  cAeenraite  ThereqjtueBMiit 
umlee  fc  7aa53?S(d)iji)  of  tha  chapter  i* 
modiSed  l»ie«da»leikMm: 

C^Miieiie,  hrTfy6«f  aoKwnlB'ffor  ranvlt: 
1-1000  ui)l  Ad>  ha  ill  ^  iJMcay  tp»  iiK 
treatMoal  ftaha  Malligh.  conoBtntiaa*  of 
therteakBHbfltancftcnME  ft»Bgi  ■dh4UHtB  t» 
deriDA.  th«  uspcnu.  akiU.  be  tested.  The 
highest  test  otoeentratian  tested  with,  and 
wilhout  metabolic  activation  shattbe  that 
dose  which  shews  sytotoxicity  ortwdnced' 
nututfc  activity. 

(v)  Test  performance — Treatmeat 
wilk  tasl  substance.  The  requiremenf 
imder  (  798.5375(e](2X  is  modifi^ed  fOi 
read  as  Callows: 

Cells  in  the  expoaantial  phasa-of  yawitfa 
ah*U  h*  k«ated  wi4h  (h*  test  subaUoca  ia  the 
presence  and  absence  af  araetabohc 
activatioa  system.  CeUs  sball  be  incubated  on 
a  roctoer  ponef  at  37  *C  fo  insure  maximum 
cont&cf  fcetvwen  tfie  cells  amf  tbv  test  agent. 
Flasks  shaS  he-  lAiwiiI  witi*  a'  stappar  wilfr  a 
rubberaafrtani.  Sunpiea  ■halTheraaiinted 
with  a  glaas-lf^  ^nnpeattha  hsynnwgaf 
dir  incidiatiaBi  petiod  and  aoalyzad  ta 
detenniaa  the  caocaBtcation  aC  cumana  iai  the 
headspace,  Foe  experimenta  withaut 
activation,  treatmeat  shall  cantinue  Ear  10 
hours  (Inchiding  t^atmenC  with  spindle 
mhibitorj.  ^r ejipeiiiiieiita  with*  activation; 
treatment  shall  b«-far  3'ioarK  At  the  efld>af 
th«  treabnent  parioct  calfe  shall  ha  washed 
aad  rated  willtciiltarKiaadian.  Iwi  iJwtiog 
shatt  eowtinaa  fat  fthoara  ^aalading 
treatoMBi  with  spbdla  iohifaitoc].  Alternative 
treatment  schedules  may  be  yiatifiad  by  the: 
iavestigator& 

(ivi)  Capture  honest  time.  The 
rc^txiremeat  oodar  |  79lk5375(e}t^(^]b  el 
this  chapter  shall  be  modified  to  read  ae 
follows: 

Mut^ife  harveaf  fimev  sfaail  ha  used.  If  cell 
C3rcie  taigthiafhraiooriibyttantBianfe  dia 
feiattoo  iuleiuda  afaatf  br  changed 
accoidiagty. 


Ad<fitieBaB]p,  tbe-raqutrenieRtimder 
S  79aS375fel^w>  d  Aie  chspter  shatt 
bedlefetedl 

{rif^  Aimfysm,  The  rtquircraent  muler 
$  79a5875fe}(7|  fit  thi*  chapter  is 
modilM  byddhtBig  the  phrase  "human 
tymphoeytes." 

{B|  (2)  Air  m  viva  cytagcnefies  lest 
sh^D  becoadtacted  with  cunene  hs 
accordance  -wAt  1 78015386  of  this 


chapter  if  cuisae  pcedaees  «  negative 
resalttfastkgJswOgcytHpiatin  teat 
conducted  ptBBoeat  to  pata^rapk 
(c)(8M^X.A^  of  Uhs.  sectioow 

(2>  Modificaiioaa.  The  fdUowisg 
mndiflf  itiMi  to  1 79^5366  of  this 
chapter  iorCestim  g»^«w  are  reqnired. 

(/i  AtiirnHJ  mhntimm    {Af  Species  and 
strain,  Tke  feqek'i^Bentander 
i  798.5385((^f^7  of  thw  (Aspler  is 
modified  srch  that  mice  shetf  be  osed  in 
thestadgr. 

[B]  NumhefondeeiL  Tbeie^uiKmeBt 
under  1 79e;53tS(dK;4p)  of  this  diaffker 
is  Bodified  SAtkot  tlK  aeatosee  "The 
use  of  astn^sex  oi  ittffpfnat aaaiber 
of  MtaHte  skodd  be  iustiAed' is 
deleted. 

[ii]  Cembrai'ffoupB    Coacarrent 
controlgi  The  ■e^nitemeot  uadee 
1 78a.5aa6(dH4^  ie  modified  bf 
deking  d»  word  '^tehide." 

^ii)  TeatduMdeak—i^  Vehicle.  The 
requirement  under  i  79a.5385(d)(5)tij  of 
this  chaptet  ieaot  applicable  ta  cnnene 
and  ie,  theBefoce;  omitted. 

{M\  Doea  ievefs.  The  req^iireraeaft 
under  &  7aa  5a65(d)i5)t,ii;  of  thia  chapter 
ie  modified  to  read  aafoUows: 

Three  dose  levels  shall  be  used.  The 
highesS  dbse  ktatad  AM-  ha  the  —tiriaiiini 
talemteddoae;  thatdoae-psadudag  soibs 
indicatiea  a£  cytotOKicSji  le.g..  partial 
inhibition  or  mitosis),  or  the  hiighest  dose 
attainable. 

(CI  Route  of  administration  and 
treatment  schedule.  The  requirement 
under  f  7g8v5386(d)f5]^  (%>  and  [\\)  o§ 
this  chapter  fsmxHiified  to- reed  ae 
follower 

Animals  shalT  be  exposed  by  inhalation  fbr 
ff  hours /dlay  for  9' consecutive  dajrs. 

(/vj  Test  perfopmaxLce.  The 
requiiemeateander  %  7ge.53eS(e]|  |1X  (2 J. 
(3).  and  H)  el  ftis  cteptei  shall  be 
modified  to  read  as  follows:. 

fi]  Traatmmt  AnoBaia  shall  be  treated 
witlL  tba  teatsnhalaaca  iaci  consecntiva' 
days  at  the  selected  doaea. 

(2)  Samp]*  collnctian  Bona  martow 
samples  shall  be  takenaaad24  bouss  after 
the  termination  ofthe  laef  treatment. 

(3)  Spindlb  inhibitor  and sikfe  preparation. 
Mae  tB'  saazSor  aniimala  ^ail  ba-  iiqacted  LP. 
with  an  appiapstata  apiadte-  inhihatar  (e-.g(, 
colchisiae-  or  Cafeamid  *)  to  aaaeat  cells  in  G- 
■Htairfiaaft.  bmaedtateiy  afleraacnfice,  bone 
amsaw  sfaaU  beobtaieadk  axpesad  tB  » 
hypotmuc  aohitioBt  aad  fiMed  The  seUa  shall 
then  be  apaaad  a*  slidaa.  aid  stBinad. 
ChiuiiiMinilM  piaparatiaa*  shall  ba  made 
following  standard  procedures. 

(4)  Analysis.  The  number  of  cells  to  be 
analyzed  per  animal  siMiff  he  baaed  opon  the 
nunher  at  anonab  osadl  the  aagattve  ooBtrol 
Crequencjr,  tha  pradateBinned  saaailivttyv  and 
the  power  chosen  for  the  test  slides' shaU  be 
coded  for  microscopic  analysis. 

(jC)  (1)  A  doBiin«it4et]ud  assay  i^mII 
be  condacted  with  eomene  in 


accordance  with  {  7ga3450  of  this 
chapter  if  cnmcne  prodnces  a  poa^ve 
result  ia  the  io  vitro  or  in  rivo 
cytogen^es  test  conducted  pursoent  to 
paragraph  ((^  W  (^  |A)  or  (^  of  tfas 
chapter. 

[2)  MocSfica^ans.  The  ioHowiag 
modificatioBS  to  1 7Mk5450  of  this 
chapter  for  testmg  ciBine  aie  le^nmed 

(4  DeacriptiotL  The  wqaiieuuKt  oader 
§  79^5469  f(^;  of  dm  ciupterim 
modified  s»  that  aameae  shaM  be 
administered  by  inhalation  for  5 
consecutive  days  at  Shears  per  dttyi 

[iffAatmatseIection^-{A]  SfrndeK. 
TbereqearemeatiBider  f  7SBA4S9   . 
(d)(3](i)  of  this  chapiter  is  modified  so 
that  mice  sMf  be  esed  is  the  slady. 

(S9  NunAer.  The  lequiHBient  andsr 
§  7B9.5469(dK3^^  eftes  chapter  ie 
modified  sod^  ^at  the  aimber  of  mein 
in  each  groop  sh^  he  sirfRcieiit  f» 
provide  30  to  50  pregnant  female*  per 
mating  httenral  and  lliat^  eeeh  male  shall 
be  mated  no- mere  than,  2,  and 
preferehfy  to  eniy  one*  female  per 
mating  intervaf. 

{Of)  Coatroh  groupe—Coitvuti  VtiC 
cvtttrvfs.  rue  requimBesr  BRser 
9  798.5450  (d](4)(i)  of  this  chapterls 
modified  such  that  coiicurent  peeitfve 
and  negatfre  centrolr  shaB  be  seed  fit 
each  experiment. 

[rrj  Thst  chemfcaf.  The  reqiareraeirt 
under  (  78e:5<S9fd)f5}  of  tftis  chopta' i» 
modified  Ito'  read  ae  fi/Hows: 

Bxpatacr  shalli  be  by  inhalaUen  for  S 
consecoffve  days  at  6  bours  per  day.  Three 
concenttatSbns  shall'  be  used.  The  fa^faesr 
concenBratiuii  shaff  piutfuce  signs  of  Hwdtrtj 
(e.g.,  sBgMy  rednced  ferttMy]  er  sheff  be  Ae 
hingest  att^aabtt. 

[y)  Test  performance.  The 
Fequkemeot  undex}  79&545Q  [el  of  dits 
chapter  is  modified  so  that  diuing. 
matingk  fem^es  shall  be  left  wFI&  moles 
no  longet  thai  7  consecutive  days  and 
that  the  mating  period  shall  confiboefor 
at  least  a  weeks. 

PJ  (II A  heritable  ttanalocati^on  assay 
shall  be  conducted  with  cumene  in 
accordanse  with  1 798.5460  of  Aw 
chapter  if  the  lesults  &Qm  the  dominant- 
lethal  assay  conducted  pursuant  to 
paragraph  rc)(B)riJ(CJ  of  this  secfion  we 
positive  for  ounene. 

t?l  Mbdificatioits^  The  fcflowiny 
modi^catvons  ta  {  798:5489  of  tidx 
chapter  foi  tesGoft  raimene  are  required 

^} Animtd aefectiaa    'iperiea..  The 
reqmremeat  aader  i  78&54a»  liil^  ei 
this  duptar  is  amdifiBd  ao  that  the 
moose  sboK  be  the  tn<  ipeciesi 

(jt7  Test  eheniiiai   A  V&Awfe  The 
requirement  tunfer  |  79815480  td^fSlpt  of 
this  chapter  is  omitted 

[Bj,  Route  ofadmiiaistraiioM.  The 
requirement  under  S  798.5460  (d)(5}|iii> 
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of  this  chapter  is  modified  so  that 
animals  shall  be  exposed  by  inhalation. 

{ii)  Reporting  requirements.  (A) 
Mutagenic  effects— chromosomal 
aberration  tests  with  cumene  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  after  the 
effective  date  of  the  rule:  In  vitro 
cytogenetics,  12  months;  in  vivo 
cytogenetics  (bone  marrow  cytogentics), 
16  months;  dominant-lethal  assay,  24 
months;  and  heritable  translocation 
assay,  48  months. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 

(9)  Mutagenic  effects — Gene 
mutation — (1)  Required  testing.  (A)  [1)  A 
gene  mutation  test  in  mammalian  cells 
shall  be  conducted  with  cumene  in 
accordance  with  S  798.5300  of  this 
chapter. 

[2]  Modifications.  The  following 
modifications  to  S  798.5300  of  this 
chapter  for  testing  cumene  are  required. 

(y)  Reference  substances.  TTie 
requirement  under  S  798.5300(c)  of  this 
chapter  is  not  applicable  to  the  testing  of 
cimiene. 

{II)  Cells — Type  of  cells  used  In  the 
assay.  The  requirement  tmder 
i  79a5300(d)(3)(i]  of  this  chapter  is 
modified  such  that  mutation  induction  at 
the  HPRT  locus  shall  be  measured  in 
Chinese  hamster  ovary  (CHO)  cells. 

{Ill]  Metabolic  activation.  The 
requirement  under  {  798.5300(d)(4)  of 
this  chapter  is  modified  such  that  the 
metabolic  activation  system  shall  be 
derived  bom  the  postmitochondrial 
fraction  (S9)  of  livers  horn  rats 
pretreated  with  Aroclor  1254. 

(/v)  Test  chemicals — [A]  Vehicle.  The 
requirement  under  9  798.5300(d)(6)(i)  of 
this  chapter  is  omitted. 

(5)  Exposure  concentrations.  The 
requirement  under  §  798.5300(d)(6)(ii)  of 
this  chapter  is  modified  so  that  cimiene, 
in  varying  amounts,  (for  example  1-1000 
ul)  shall  be  added  direcUy  to  the 
treatment  flasks. 

{v)  Test  performance.  [A]  The 
requirement  under  S  79a5300(e)(l)  of 
this  chapter  is  modified  to  read  as 
follows: 

Cells  should  be  exposed  to  the  test 
substance  both  with  and  without  metabolic 
activation.  Treatment  flasks  shall  be 
incubated  on  a  rocker  panel  to  insure 
maximum  contact  l)etween  the  cells  and  the 
test  agent.  Incubation  shall  be  at  37  *C  for  18 
hours  for  experiments  without  metabolic 
activation  and  for  5  hours  for  experiments 
with  activation.  Each  flask  shall  be  closed 
with  a  cap  with  a  rubber  septum.  Headspace 
samples  shall  be  taken  at  the  beginning  and 
the  end  of  exposure  period  ai)d  analyzed  to 
determine  the  amount  of  cumene  in  each 
flask. 


{B)  The  requirement  under 
S  798.5300(e)(2)  of  this  chapter  shall  be 
modified  to  indude  the  following: 

Cells  treated  with  metabolic  activation 
shall  be  washed  and  incubated  in  culture 
medium  for  Zl-26  hours  prior  to  subculturing 
for  variability  and  expression  of  mutant 
pbenotype.  Approximate  sulxmlture 
schedules  (generally  twice  during  the 
expression  period)  shall  be  used. 

{B)[l)  A  Drosophila  sex-linked 
recessive  lethal  test  shall  be  conducted 
with  cumene  in  accordance  with 
S  798.5275  of  this  chapter  if  the  results 
from  the  gene  mutation  in  mammalian 
cells  assay  conducted  pursuant  to 
paragraph  (c)(9)(i)(A)  of  this  section  are 
positive  for  cumene. 

{2)  Modifications.  The  following 
modifications  to  {  798.5275  of  this 
chapter  for  testing  ctmiene  are  required. 

(i]  Test  chemical— (A)  Vehicle.  The 
requirement  imder  S  798.527S(d)(5)(i)  of 
this  chapter  is  omitted. 

{B)  Dose  levels.  The  requirement 
under  S  798.5275(d)(5)(ii)  of  this  chapter 
is  modified  such  that  a  single  dose  of  the 
test  substance  is  sufficient  to  test  The 
use  of  two  additional  exposure  levels  is 
not  required. 

(C)  Route  of  administration.  The 
requirement  under  I  798.5275(d)(5)(iii)  of 
this  chapter  is  mofified  to  read  as 
follows: 

Route  of  administration  shall  be  by 
exposure  to  ciunene  vapors. 

{C]{1)  A  mouse  specific  locus  assay 
shall  be  conducted  with  cumene  in 
accordance  with  S  798.5200  of  this 
chapter  if  cumene  produces  a  positive 
result  in  the  sex-linked  recessive  lethal 
assay  conducted  pursuant  to  paragraph 
(c)(9)(i)(B)  of  this  section. 

(2)  Modifications.  The  following 
modifications  to  {  798.5200  of  this 
chapter  for  testing  cumene  are  required. 

(t)  Test  chemical— {A]  Vehicle.  The 
requirement  under  S  79&5200(d)(5)(i)  of 
this  chapter  is  omitted. 

{B)  Dose  levels.  The  requirement 
under  9  798.5200(d](5)(ii)  of  this  chapter 
is  modified  to  read  as  follows: 

A  minimum  of  2  dose  levels  shall  be  tested. 
The  highest  dose  tested  shall  be  the 
maximum  dose  tolerated  without  toxic 
effects,  provided  that  any  temporary  sterility 
induced  due  to  elimination  of  spermatogonia 
is  of  only  moderate  duration,  as  determined 
by  a  return  of  males  to  fertility  within  80  days 
after  treatment,  or  shall  t>e  the  highest  dose 
attainable. 

(C)  Route  of  administration.  The 
requirement  imder  9  798.5200(d)(5)(iii)  of 
this  chapter  is  modified  to  read  as 
follows: 

Animals  shall  be  exposed  to  the  test 
sulratance  by  inhalation.  Exposure  shall  be  6 
hours  per  day.  Duration  of  exposure  shall  be 


dependent  upon  acctmiulated  total  dose 
desired  for  each  group. 

{Ii)  Test  performance — Treatment  and 
mating.  The  requirement  under 
9  798.5200(e)(1)  of  this  chapter  is 
modified  such  that  each  male  shall  be 
mated  to  a  fresh  group  of  2  to  4  virgin 
females  each  week  for  7  weeks,  after 
which  he  shall  be  returned  to  the  first 
group  of  females  and  rotated  through  the 
7  sets  of  females  for  as  longs  as  he  Uves 
or  until  the  desired  number  of  offspring 
are  obtained. 

{ii]  Reporting  requirements — (A) 
Mutagenic  effects.  Gene  mutation  tests 
shall  be  conducted  and  the  final  results 
submitted  to  the  Agency  within  the 
specified  times  after  the  effective  date  of 
the  final  rule:  mammalian  cells  in 
culture  assay,  12  months;  Drosophila 
sex-linked  recessive  lethal.  24  months; 
and  mouse  specific  locus.  48  months. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 

(d)  Environmental  effects  testing — (1) 
Aquatic  acute  toxicity— {i)  Required 
testing.  Freshwater  and  saltwater 
invertebrate  and  vertebrate  tests  shall 
be  conducted  with  ctmiene 
concentrations  at  the  end  of  test  no  less 
than  80  percent  of  the  initial 
concentrations  in  a  flow-through  aquatic 
environment  on  the  following  organisms: 
Daphnia  magna,  to  be  conducted  in 
accordance  with  9  797.1300  of  this 
chapter,  Mysldopsis  bahia  to  be 
conducted  in  accordance  with  9  797.1930 
of  this  chapter;  PImephales  promelas, 
Salmo  galrdneri,  Lepomis  macrochlrus, 
Menldia  and  Cyprlnodon  varlegatus  to 
be  conducted  in  accordance  with 
9  797.1400  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
acute  toxicity  tests  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 

(2)  Aquatic  chronic  toxicity — (i) 
Required  testing.  Aquatic  chronic 
toxicity  testing  shall  be  conducted  with 
cumene  concentrations  at  the  end  of  test 
no  less  than  80  percent  of  the  initial 
concentrations  in  a  flow-through  aquatic 
environment  on  (A)  the  freshwater 
vertebrate  test  species  with  the  lowest 
LCm  as  determined  in  accordance  with 
paragraph  (d)(1)  of  this  section,  and  in 
accordance  with  9  797.1600  of  this 
chapter,  (B)  the  Daphnid  in  accordance 
with  9  797.1350  of  this  chapter.  (C)  the 
saltwater  vertebrate  species  with  the 
lowest  LCm  as  determined  in 
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accordance  with  paragraph  (d)(1)  of  this 
section,  in  accordance  with  S  797.1600  of 
this  chapter,  and  (D)  mysid  in 
accordance  with  S  797.1960  of  this 
chapter. 

(ii)  Reporting  requirements.  (A) 
Chronic  testing  shall  be  completed  and 
final  results  submitted  to  the  Agency 
within  2  years  of  the  effective  date  of 
the  final  test  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 

(e)  Chemical  fate  testing — (1) 
Biodagradation—{i]  Required  testing. 
Biodegradation  testing  in  water  shall  be 
conducted  with  cumene  in  accordance 
with  the  method  described  by  Bourquin 
et  aL,  Developments  in  Industrial 
Microbiology  18: 185-191. 1977.  The 
method  is  available  from  the  Office  of 
the  Federal  Register  Information  Center, 
11th  and  L  Streets  NW.,  Washington, 
DC.,  and  the  OFTS  Reading  Room 
(docket  no.  OPTS-42075,  Envirormiental 
Protection  Agency,  401  M  Street  • 
Washington,  DC.).  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  [date].  The 
method  is  incorporated  as  it  exists  on 
the  effective  date  of  this  rule;  a  notice  of 
any  change  will  be-published  in  the 
Federal  Register. 

(ii)  Reporting  requirements.  (A)  The 
biodegradation  test  shall  be  completed 
and  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 

(2)  Volatilization — (1)  Required 
testing.  Volatilization  tests  shall  be 
conducted  with  cumene  in  accordance 
with  the  method  described  by  Smith  et 
al..  Env.  Sci.  and  Tech.  14(11):  1332-1337, 
1980.  The  method  is  available  from  the 
Office  of  the  Federal  Register 
Information  Center,  11th  and  L  Streets, 
Washington.  DC.,  and  the  OPTS  Reading 
Room  (docket  number  OPTS-42075, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC).  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  [date].  The  method  is 
incorporated  as  it  exists  on  the  effective 
date  of  this  rule;  a  notice  of  any  change 
will  be  published  in  the  Federal 
Register. 

(ii)  Reporting  requirements.  (A)  The 
volatilization  test  shall  be  completed 
and  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  heginning  90 


days  after  the  effective  date  of  the  final 
rule. 

(Information  collection  requirements  liave 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070-0033) 

[PR  Doc.  85-28202  Filed  11-5-85:  8:45  am] 
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40  CFR  Parte  798  and  799 

[Of>TS-42073]  TSH-FRL  2906-9] 

2-M«rca|»tobanzothiaiola;Proposad 
TaatRula 

AOmcv:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


r.  The  EPA  is  proposing  that 
manufacturers  and  processors  of  2- 
mercaptobenzothiazole  (MBT;  CAS  No. 
149-90-4)  be  required,  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA),  to  perform  testing  for 
persistence  and  mobility,  chronic 
aquatic  toxicity,  pharmacokinetics, 
developmental  toxicity,  reproductive 
toxicity,  neurotoxicity,  and 
chromosomal  aberrations.  This 
proposed  rule  is  in  response  to  the 
Interagency  Testing  Committee's  (ITC's) 
designation  of  MBT  for  priority 
consideration  for  chemical  fate  and 
environmental  effects  testing. 
DATES:  Submit  written  comments  on  or 
before  January  6, 1986.  If  persons 
request  an  opportunity  to  submit  oral 
comment  by  December  23, 1985,  EPA 
will  hold  a  public  meeting  on  this  rule  in 
Washington,  D.C.  For  furUier 
information  on  arranging  to  speak  at  the 
meeting  see  Unit  VIII  of  this  preamble. 
ADOfOESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42073),  in  triplicate  to: 
TSCA  Pubhc  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-108, 401 M.  St..  SW., 
Washington.  D.C.  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  D.C.  20460,  Toll  free: 
(800-424-9065).  In  Washington,  D.C: 
(554-1404).  Outside  the  USA: 
(Operator— 202-554-1404). 
SUPPLEMENTARY  INFORMATION:  EPA  is 
issuing  a  proposed  test  rule  under 


section  4(a)  of  TSCA  in  response  to  the 
rrCs  desi^tion  of  MBT  for  chemical 
fate  and  environmental  effects  testing 
consideration. 

L  Introductioii 

A.  ITC  Recommendation 

TSCA  (Pub.  L.  94-460, 90  StaL  2003  et 
seq.;  15  U.S.C.  2601  et  seq.)  established 
the  Interagency  Testing  Committee  (ITC) 
under  section  4(e)  to  recommend  to  EPA 
a  list  of  chemicals  to  be  considered  for 
testing  under  section  4(a)  of  the  Act. 

The  ITC  designated  MBT  (CAS  No. 
149-30-4)  for  priority  consideration  in  its 
15th  Report  submitted  to  EPA  on 
November  6, 1984.  The  report  was 
published  in  the  Federal  Register  of 
November  29, 1984  (49  FR  40931).  The 
ITC  recommended  Uiat  MBT  be 
considered  for  chemical  fate  testing, 
including  dissociation  constant, 
persistence  in  water  and  soil  and 
leaching  and  migration;  and  for 
environmental  effects  testing,  inclucfing 
acute  and  chronic  toxicity  to  fish, 
aquatic  invertebrates  and  plants,  and 
terrestrial  plants.  The  bases  for  these 
recommendations  were  as  follows:  (1) 
Annaal  production  of  2,328,000  pounds 
of  MBT,  40,000,000  pounds  of  the  sodium 
salt  of  MBT  (NaMBT)  and  4.000.000 
pounds  of  the  zinc  salt  (ZMBT);  (2) 
expected  environmental  releases  itom 
manufacture  and  processing;  (3) 
available  data  which  demonstrate  that 
MBT  and  its  sodium  salt  exhibit  high 
acute  toxicity  to  aquatic  organisms;  and 
(4)  expected  widespread  terrestrial 
exposure  along  roadways.  No  health 
effects  testing  was  recommended 
because  of  the  extensive  toxicological 
testing  of  MBT  already  completed  and 
currently  underway. 

B.  Test  Rule  Development  Under  TSCA 

Under  section  4(a)  of  TSCA.  EPA  shall 
by  rule  require  testing  of  a  chemical 
substance  or  mixture  to  develop 
appropriate  test  data  if  the 
Administrator  finds  that 

(A)(i)  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
an  imreasonable  risk  of  injury  to  health  or  the 
environment. 

(i)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  sudi 
activities  on  health  or  the  environment  can 
reasonably  he  determined  or  predicted,  and 

(iii]  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data:  or 

(B)(i)  a  chemical  substance  or  mixture  is  or 
will  be  produced  in  substantial  quantities. 
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and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (H)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture, 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distributioD  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  nixture  or  of  any  coeabination  of  such 
activities  oo  health  or  the  enrironment  can 
reasonably  be  detenained  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  iuch  data. 

EPA  uses  a  %v€ight-of-evidence 
approach  in  imilring  a  sectioD 
4(a)n)(AJ(i)  finding:  both  exposure  and 
toxicity  information  are  considered  in 
determining  whether  available  data 
support  a  finding  that  the  chemical  may 
present  an  uareesonahle  risk.  For  the 
finding  under  section  4(a)(l){BHi).  EPA 
considers  only  production,  exposure, 
and  release  information  to  determine 
whether  there  is  or  may  be  substantial 
production  and  significant  or  «iihafnntia| 
human  exposure  or  substantial  release 
to  the  environment.  For  the  findings 
under  sections  4(aHl)  (A)(ii)  and  (B)(ii). 
EPA  examines  toxicity  and  fate  studies 
to  determine  whether  existing 
information  is  adequate  to  reasonably 
determine  or  predict  the  efiects  of 
human  exposure  to.  or  environmental 
release  ot  the  chemical.  In  making  the 
finding  under  section  4(a)(l]  (A)(iii)  or 
(6)(iii)  that  testing  is  necessary,  EPA 
considers  whether  ongoing  testing  will 
satisfy  the  information  needs  for  the 
chemical  ahd  whether  testing  which  the 
Agency  might  require  would  be  capable 
of  developing  the  necessary  information. 

EPA's  process  for  determining  when 
these  findings  apply  is  described  in 
detail  in  EPA's  first  and  second 
proposed  test  rules  as  pubhshed  in  the 
Federal  Register  of  |uly  18, 1980  (45  FR 
48524)  and  June  5, 1981  (46  FR  30300). 
The  section  4(a)(1)(A)  findings  are 
discussed  at  45  FR  48524  and  46  FR 
30300.  and  the  section  4(a)(1)(B)  findings 
are  discussed  at  46  FR  30300. 

In  evaluating  the  ITCs  testing 
recommendations  concerning  MBT,  EPA 
considered  all  available  relevant 
information  including  the  following: 
Information  presented  in  the  FTCs 
report  recommending  testing 
consideration  and  any  public  comments 
on  the  ITCs  recommendations: 
production  volume,  use,  exposure,  and 
release  information  reported  by 
manufacturers  ef  MBT  under  the  TSCA 
section  8(a)  Preliminary  Assessment 
Information  Rule  (40  CFR  Part  712); 
health  and  safety  studies  submitted 
under  the  TSCA  section  8(d)  Health  and 
Safety  DaU  Reporting  Rule  (40  CFR  Part 
716)  concerning  MBT;  and  published  and 


unpubliafaed  data  available  to  the 
Agency.  Based  on  its  evaluation,  as 
described  in  this  proposed  rule,  EPA  is 
proposing  chemical  fiate  and  health 
effects  testing  requirements  for  MBT 
under  section  4(a)(1)(B),  as  well  as 
environmental  effects  testing  of  MBT 
under  section  4(a)(1)  (A)  and  (B)  of 
TSCA.  By  this  action,  EPA  is  responding 
to  the  ITCs  designation  of  MBT  for 
priority  testing  consideration. 

II.  Review  of  Available  Data 

A.  Profile 

MBT  is  a  yellow  soUd  with  a 
disagreeable  odor,  melting  at  177-178  *C 
(Ret.  1).  The  calculated  water  solubility 
is  51  mg/1  at  pH  5. 118  mg/1  at  pH  7,  and 
900  mg/1  at  pH  9  (Ref.  2).  It  has  a  vapor 
pressure  of  1.9  x  10-«  at  25  'C  (Ret  2) 
and  an  experimentally  derived 
dislocation  constant  of  8.93  (Ref.  3).  The 
octanol/water  partition  coefiicient  has 
been  estimated  to  be  1.61  (Ref.  4)  and 
measured  to  be  2.24  (Rel  2). 

B.  Production 

The  major  manufacturers  of  MBT  are 
B.F.  Goodrich  Co.,  Goodyear  Tire  and 
Rubber  Co..  Monsanto,  and  Uniroyal 
Chemical  Co.  (Ref.  19). 

MBT  is  manufactured  by  the  reaction 
of  aniline  with  equimolar  quantities  of 
sulfur  and  carbon  disulfide  at  250  'C  and 
450  psi  in  a  continuous  closed  process  at 
high  pressure.  Purification  can  be 
accomplished  by  dissolving  in  aqueous 
base,  followed  by  representation  in  acid 
(Refs.  5  and  6). 

The  1984  kfflT  production  volumes 
have  been  submitted  to  the  Agency  as 
confidential  business  information  (CBI). 
The  1981  production  volume  of  METT 
was  reported  to  be  2.328,000  lbs  (Ref.  7). 
The  1983  sales  volume  was  reported  to 
be  5,958,000  lbs  (Ref.  9). 

Indirect  production  of  MBT  can  result 
during  the  vilcanization  process  from 
the  breakdown  of  MBT-derived 
accelerators  (Ref.  8). 

CUse 

MBT  is  used  mainly  as  a 
vulcanization  accelerator  in  rubber 
manufacture  and  as  an  intermediate  in 
the  production  of  other  accelerators. 
Vulcanization  involves  the  formation  of 
sulfur  bridges  which  crosslink  rubber 
polymers.  Vulcanization  accelerators 
cause  the  crossiinking  to  occur  at  lower 
temperatures  and  shorter  curing  times 
than  would  be  othenvise  required, 
resulting  in  a  product  with  more  uniform 
and  predictable  properties.  MBT  is  an 
accelerator  with  little  if  any  delay  in  its 
curing  time  (Ref.  8).  Because  of  its  high 
activity,  MBT  has  become  more  of  a 
specialty  accelerator  for  products  such 


as  shoe  soles  requiriag  fast  curing  at  low 
temperture.  However,  MBT  is 
extensively  used  as  an  intermediate  to 
produce  other  rubber  accelerators,  some 
of  which  decompose  during 
vulcanicatioa  to  release  MBT  (Ref.  19). 
Secondary  uses  of  MBT  includes  use 
as  a  corrosion  inhibitor  in  cutting  oils 
and  petroleum  products  (Ref.  10},  and  as 
a  fungicide  in  clothing  for  use  in  the 
tropics  (Ref.  11). 

D.  Exposure  ondReJeaae 

1.  Occupational.  The  National 
Occupational  Hazard  Survey  (NOHS) 
data  base  (Ref.  12)  estimates  that  as 
many  as  558.893  people  in  the  chemical 
industry  may  be  exposed  to  MBT.  The 
National  Occupational  Exposure  Survey 
(NOES)  data  base  (Ref.  13)  estimates 
that  2.396  workers  (of  whom  119  are 
female)  are  exposed  to  MBT.  The  NOHS 
data  base  reports  actual  exposures, 
exposure  to  trade  name  proiducts  though 
to  contain  MBT.  and  exposure  to 
products  of  the  type  that  contain  MBT. 
The  NOES  data  base  is  limited  to 
workers  present  where  MBT  has  been 
identified  to  be  present  Uniroyal  has 
estimated  that  up  to  15  workers  may  be 
involved  in  direct  production  of  MBT  for 
about  20  percent  of  their  work-year  (Ref. 
14).  Worker  exposue  may  be  limited  by 
the  closed  manufacturing  system, 
uiqjleasant  odor,  potential  for 
production  of  alleigic  dermatitis,  and  the 
regulatory  need  to  limit  exposue  to 
reactants  such  as  aniline.  Besides 
worker  exposure  to  MBT  during 
production,  exposure  to  MBT  is  possible 
during  rubber  manufacture  (Ref.  15). 
cleaning  of  manufacture  vessels  (Ref. 
16),  drying  and  grinding  (Rcdf.  10). 
handling  and  emptying  bags  used  to 
transport  MBT  (Ref.  17).  contact  with 
waste  waters  (Ref.  IB),  rubber 
reclaiming,  tire  recapping,  tire  burning,  - 
and  contact  with  MBT  compound 
containing  materials  (Ref.  11). 

2.  Consumer  and  general  population. 
Consumer  exposure  to  MBT  could  be 
extensive  as  a  result  of  its  presence  in 
finished  rubber  goods  and  the 
ubiquitous  presence  of  rubber  in 
manufactured  consumer  items.  In  the 
past,  allergic  dermatitis  has  been  traced 
to  MBT  incorporated  in  clothing  articles, 
i.e.,  shoes  and  elastics,  and  other  rubber 
products  contacting  human  skin  (Ref.  19. 
54  through  58). 

Several  products  under  Food  and  Drug 
Administration  jurisdiction  hare  been 
shown  to  contain  residual  MBT.  This 
information  provides  evidence  that 
residual  MBT  can  be  present  in 
vulcanized  rubber  products  after 
processing  and  leads  EPA  to  conclude 
that  MBT  may  similariy  be  present  in 
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vulvaiHscd  nthber  products  under  TSCA 
jurisdictioB.  MBT  ha»  b«en  shown  to 
leach  out  of  tevcf  al  coauaercial 
products  including  the  stoppess  of  500- 
n^  infusMm  bottle«»  sin^e-doae  injection 
syringes.  lubbci  b»by  bottk  nippieSk 
and  robber  aitides  for  food  contact.  The 
concentratioBs  found  in  the  UBgJe-dose 
injectioa  syringea  ranged  from  0.7  to  2i) 
ppm  (Ref.  20^  MET  was  detected  in  the 
aqueous  extracts  of  rubber  beby  bottle 
nipple»  at  a  okean  concentration  of  S 
ppm,  with  some  samples  reaching  30 
ppm  (ReL  21).  Rubber  products  in 
contact  with  fiood  showed  MET 
concentrations  of  12.3  to  85.5  ppm  when 
run  through  a  series  of  extractions  (ReL 
22). 

Human  expomire  to  MBT  in  ambient 
air  has  been  estimated  from  modeling 
using  2,2'-dithiobis(benaothiazole) 
(MBT^  and  an  air  di^>ersian  modeL 
EPA  estimated  air  concentrations  at 
MBTS  within  1,000  meters  of  an 
elastomer  manufactoring  site  to  be  0.01 
mg/m  *.  eqaiv^nk  to  an  inhalation 
exposure  of  0l035  nf/kg  body  wti^t/ 
day  (620  oig/yeav).  This  estimated  value 
probably  i^nwexinates  that  for  MBT 
(Ref.  23). 

3.  EtnrinmBieDtoL  Envvonmental 
exposure  to  MBT  restdts  bom  sevoal 
sourcetLlW  greatest  potential  for  the 
exposure  of  nonkuaan  populatima  to 
MBT  is  to  the  aquatic  enviroruaents 
receiving  waste  water  froot  pUota 
manttfactaring.  procesa»^  and  unng 
MBT  and  its  derivatives,  and  to 
terrestrial  population*  in  areas 
accamalatiDg  •  bi^k-density  of  ndibef 
dust,  or  in  areas  reeeiviQg  waste  rubber, 
i.e.,  discarded  tire*  (ReL  19).  Using  the 
ENPART  environmental  partitioning 
modeL  die  Agency  estimated  die  mass 
distribution  of  MBT  in  the  air,  water 
(including  sediments),  and  soil  would  be 
0.0003,  9.9933v  and  010064.  respectively 
(Rel  2S).  The  Agency  Ikas  received  CBt 
lelease  data  subsutted  by  the 
manufacturer*  of  kffiT. 

MBT  (0.03  mg/1)  and  benzothiazote 
(Oin  Big/1)  hove  been  iound  in  tire- 
manufacturing  waste  water  effluent 
(Ref.  IS).  MBTT  was  ako  detected  in  an 
aerated  lagoon  at  a  synthetic  rubber 
plant  |ReL  2^  and  in  the  effluent  fHMB  a 
waste  dos^k  (0JD3  m$J\}.  where  liffiT 
was  diought  to  have  been  disposed  (Rei 
27).  MBT  was  found  to  be  the  principal 
contaminant  in  waste  water  ham  the 
productioA  of  MBT  derivatives  (Ref.  26^ 

Mesa  conceotrotions  of  MBT  in  1ft 
surface  water  saoqtles  were  aU  below 
the  detection  fisiit  of  tO  ppb  {Ref.  29). 
These  water  bodies  were  gmteraliy  large 
and  in  many  eases  agipear  to  be  far 
removed  from  potential  industrial 
contamination  sources. 


Based  on  information  supplied  by 
CMA  [Refs.  2a  and  32)  sod  the  1983 
sales  volume  of  MBT  (5v95a,0Qa  IbsV 
EPA  estimates  that  1,000000  potods  of 
MBT  ure  released  to  the  environment 
annaally  boia  the  manolacturin^ 
processings  use.  and  disposal  of  MBT.  It 
has  been  estunaited  that  a  tire  plant 
producing  2Sij000  steel  beited  radial  tires 
per  day  woidd  release  156  lbs  of  tiAST 
and  312  lbs  of  benzothiazole  amtiaUy 
(ReLlB). 

CMA  prepared  a  "worst  case"  aquatic 
expossie  estimate  pief.  2d).  The  model 
coDclusionfl  were  concentrations  (A 
0.546  ppb  for  rivers  widk  a  retention  time 
of  7  days  and  OlOIS  ppb  for  lakes  with  a 
300-day  retention  tine. 

Usiog  the  CBI  production  and  release 
information  submitted  by  the 
manufactBrers  of  MBT,  EPA  estimated 
concentrations  of  MBT  in  the  sir  and 
water  near  MBT  manntarturing  sites 
(ReL  30).  The  atmosf^ieric  ooncottration 
estimates  ranged  from  15  to  429  parts 
per  trillion  aad  were  based  on  the 
assumption  of  250  operating  days  per 
year  and  an  atmospheric  half-li^  for 
MBT  of  one  day  ^eL  3(^.  Surface  «v8ier 
concentratioos  rangied  from  UOA  to  385 
ppb  and  were  based  OB  releases  owtt 
365  days  pet  year  from  treatment 
facilities  with  no  removal  of  the 
chemical  by  adsori^i4»  or  other 
processes.  Envimmnentai  processes 
inciudiqg  oxidstioB  and  photolysis  were 
accounted  for;  however,  it  was  assumed 
that  MBT  does  not  biodegrade  in  surface 
waters  (Ref.  30). 

Tire  wear  remits  in  ^>pfoximat^  1.2 
billion  pounds  of  nd>ber  dust  m  the 
United  States  each  year  pief.  31)^  If  the 
intitial  tire  rubber  formula  contains 
about  1  percent  accektatoc  as  a 
theoretical  maximinn.  rou^y  12  million 
pounds  of  vulcanization  accdcrator 
products  coidd  reach  the  air  and  soA 
adjacent  to  hi^nvays  each  year  (Ref.  1). 
Since  acoeleratots  do  degrade  during 
vukanizatioB.  die  12  million  pounds 
would  not  be  entirely  MBT  but  more 
likely  would  incfaide  depadation 
products  Kotk  as  benzodriazole.  CMA 
has  esttraoted  that  1SU200  pounds  of 
MET  co^d  enter  the  nqna^ 
environment  for  tire  6aaL  Tins  i*  based 
OD  the  estimate  that  "LI  billian  pounds  of 
tire  dust  arc  deposited  along  \iJS. 
highwajps  each  year  (Ref.  31)  and  that 
0.0016  percent  ik  the  material  extracted 
from  rubber  dust  wu  MBT  (Rei  32). 
This  estimate  appears  to  be  low  because 
the  perceat  of  MBT  extracted  from  the 
rubber  was  only  based  on  a  7-day  study 
and  does  not  reflect  annnal  release. 

E.  Health  Effects 

1.  Metabolism.  The  Agency  has 
reviewed  several  metabolism  studies 


and  has  found  them  insufficient  to 
predict  the  metabolism  of  MBT. 
Absorption  of  MBT  from  the 
gastrointestinal  tract  is  indicated  by  the 
occurrence  of  toxic  effects  in  aatmals 
and  hamans  that  were  exposed  by  the 
oral  route  (Rei  3^  The  percutaneous 
absorptten  of  MBT  m  aqueons  solution 
has  ako  been  deBHmstrated  (Ref.  34). 
Storage  of  MBT  could  not  be 
demonstrated  in  the  lives,  kidney,  or 
spleen  foUownogor^  admtnistrstion;  the 
extent  of  storage  in  ist  or  other  tissues 
was  not  ascertained  (Rei  35). 

Experimente  oondoctcd  by  Nagamatan 
et  al.  (Rei  9«)  showed  diet  0  hours  after 
dosing,  90  percent  of  raifiaactiTe  ^'*C- 
MBT  was  excreted  m  the  nrme  BS  the 
glucuronide  and  suKite  conpgstes  et 
MBT;  74  percent  of  the  urine 
radioactivtty  represented  mtransfarmed 
MBT. 

Colucci  has  proposed  metabobc 
pathways  for  MBT  in  dw  rat,  rabWl,  and 
dog  (Rei  33). 

2.  Acute  laxfcrty.  Tbe  Agency  has 
reviewed  sevnul  acute  tomcrty  stadtes 
for  MBT  and  has  found  these  studies 
adequate  to  preset  Ae  acute  Undtity. 
These  acute  toxicity  studies  of  MBT 
resulted  in  oral  LDb  vahiesrangfng  from 
2,000  to  3,600  mg/kg  for  rate.  mice,  and 
guinea  p^  (Ref.  36,  37,  and  30). 
Intraperitoneal  adntimstfation  of  NfflT 
to  rats,  nrioe  and  guinea  pigs  resulted  hi 
LD^  values  miming  from  200  to  400 mg ' 
kg  (Ref.  37  and  38). 

ft  is  weU  established  that  &ffiT, 
particularly  as  a  component  in  rubber 
producte,  is  one  of  the  mosf  cummon 
human  contact  aDei^gens  (Rei  54  tftrou^ 
58). 

3.  Subchmnic  toxicity.  The  Agency 
has  reviewed  several  subcbronic 
toxicity  studies  for  MBT  and  has  found 
these  studies  adequate  to  precfict  the 
subchronic  toxici^  of  MBT.  The 
subchronic  administration  of  BiBT  to 
malp  mice  by  daily  intraperitoneal 
injections  for  1  week  at  doses  of  100  and 
55  mg/kg  (corresponding  to  ona-fourth 
and  one-eighth  the  LDw,  respectively] 
revealed  extensive  liver  necrosis  tn  the 
high-dosage  groi^  (Rei  36).  No 
histopathology  was  done  on  the  5Smg/ 
kg  dose  group.  In  a  related  experisaent 
the  sleep  time  in  a  hexabarbital  naroosis 
study  was  siyuficantly  increased  in  the 
high-dosage  group,  thus  indicatiog 
functional  damage  to  the  Uvcr  (Rei  36^ 

The  results  of  a  subchronic  test  in 
which  mice  aod  rats  were  exposed  to 
MBT  to  determine  the  maTtimum 
tolerated  dose  for  use  in  a  chronic  test 
have  been  reported  to  the  Agency.  MBT 
was  administered  by  gevage  to  mice  at 
doses  of  9^  ISO,  375k  750.  snd  1.500  mg/ 
kg  body  wci^  and  to  rats  at  180. 375, 


46124  Federal  Register  /  Vol.  Sq  No.  215  /  Wednesday.  November  6.  1965  /  Proposed  Rules 


750. 1.500.  and  3.000  mg/kg  body  weight. 
Chemical  related  mortalities  occurred  at 
750  and  1.500  mg/kg  for  female  and  male 
mice  and  female  rats,  respectively. 
Weight  gain  decrements  were  found  to 
be  dose-level  related  for  both  species. 
Distal  convoluted  tubular  epithelial 
necrosis  of  the  kidney  was  identiHed  as 
a  target  organ  lesion  for  both  sexes  of 
the  rat  at  the  3,000  mg/kg  level.  The 
maximum  tolerated  dose  for  rats  and 
mice  was  established,  at  375  mg/kg 
body  weight  (Ref.  39). 

4.  Chronic  toxicity  and  oncogenicity. 
MET  is  the  subject  of  a  carcinogenesis 
study  at  the  National  Toxicology 
Program  (NTP).  In  this  study,  now  in  the 
histopathology  phase,  rats  and  mice 
were  exposed  to  MBT  by  gavage. 

5.  Developmental  and  reproductive 
toxicity.  The  Agency  has  reviewed 
several  teratology  and  reproduction 
studies  and  has  found  them  to  be 
inadequate  to  reasonably  predict  the 
developmental  and  reproductive  toxicity 
of  MBT.  Several  of  these  studies  were 
designed  as  screening  studies:  others 
were  abstracted  from  Russian  literature 
and  details  necessary  for  a  thorough 
review  were  not  available. 

The  teratogenic  potential  of 
intraperitoneally-injected  MBT  was 
assessed  as  part  of  a  NlOSH-sponsored 
screening  study  (Ref.  40).  Young  adult 
female  Sprague-Dawley  rats  were 
administered  daily  injections  of  200  mg/ 
kg  of  MBT  in  corn-oil  on  days  1  throuf^ 
15  of  gestation.  Examinations  conducted 
on  day  21  of  gestation  showed  no 
evidence  of  maternal  toxicity,  fetal 
toxicity,  or  teratogenesis.  This  study  is 
of  limited  value  because  it  was  designed 
as  a  screening  study  and  only  small 
group  sizes  were  used. 

A  more  in-depth  Screening  program 
has  been  conducted  to  evaluate  the 
teratogenic  potential  of  MBT.  This  study 
included  daily  subcutaneous  injections 
to  three  strains  of  mice  on  gestation 
days  6  through  14  for  C57  and  C3H  mice 
and  on  gestation  days  6  through  15  for 
AKR  mice.  The  dosages  were  464  mg/ 
kg/day  (C57.  AKR.  and  C3H  mice)  and 
300  mg/kg/day  (C3H  mice).  All  doses 
were  less  than  the  MTD.  The  mice  were 
sacrificed  on  the  appropriate  day  of 
gestation,  at  which  time  maternal 
toxicity  and  fetotoxicity  were  assessed. 
Results  of  the  study  show  that  there  was 
an  increased  incidence  of  abnormal 
fetuses  at  464  mg/kg  in  the  C3H  and  C57 
strains.  The  significance  of  these 
findings  is  unclear.  howev?r,  because 
the  data  are  inconsistent  and  incidences 
of  specific  abnormalities  were  not 
reported.  There  was  also  evidence  of 
fetal  and  maternal  toxicity  in  the  464 
mg/kg  C3H  mice,  increased  maternal 
liver  weights  in  all  groups  except  C3H 


mice,  and  a  lack  of  additional  dose 
levels  for  evaluation  of  dose-response 
relationships  (Ref.  41). 

In  a  Russian  study  MBT  and  other 
MBT  derivatives  were  administered  to 
albino  rats  to  evaluate  the  teratogenic 
effects.  Albino  rats  dosed  vsrith  MBT  at 
20  mg/kg  on  days  4  and  11  of  pregnancy 
showed  a  significant  increase  in 
embryonic  mortality.  Criteria  for 
statistical  significance  and  data 
supporting  the  decrease  in  fetal  body 
weight  were  not  reported  (Ref.  42). 

The  teratogenicity  of  several  of  the 
mercaptobenzothiazoles  was  evaluated 
in  the  chicken  embryo  (Refs.  43  and  44). 
Technical-grade  MBT  at  a  concentration 
of  0.10  to  2.0  umol/egg  was  injected  in 
an  acetone  vehicle  onto  the  heeul  of  3- 
day-old  embryos.  Two  types  of  eye 
defects  were  found  frequently  in  the 
malformed  embryos,  as  well  as  defects 
of  the  neck  and  back  and  open  coelom. 
Incidences  of  specific  malformations 
were  not  tabulated  in  this  review. 

6.  Mutagenicity.  The  genotoxic 
potential  of  MBT  and  several  of  its 
derivatives  has  been  evaluated  in 
studies  with  bacteria,  mammalian  cells, 
intact  mammals,  and  Drosophila.  The 
review  of  these  studies  has  led  the 
Agency  to  conclude  that  there  is 
adequate  information  to  reasonably 
predict  the  gene  mutation  potential  of 
MBT  but  inadequate  information  to 
predict  the  potential  for  MBT  to  induce 
chromosomal  effects. 

MBT  has  been  reported  to  be 
nonmutagenic  in  the  Ames  Salmonella 
typhimurium  reverse  mutation  assay 
when  tested  with  strains  TA1535 
TA1537.  TA1538  and/or  TAlOO  (Refs.  45 
through  47). 

Several  other  gene  mutation  studies 
have  been  carried  out  with  MBT.  MBT 
does  not  induce  mutations  at  the 
HGPRT  locus  in  cultured  Chinese 
Hamster  Ovary  (CHO)  cells  or  in 
Escherichia  coli  (Refs.  48  and  49). 

More  recent  studies  suggest  that  MBT 
is  not  likely  to  be  mutagenic  in  a  mouse 
lymphoma  assay  (Ref.  50).  A  CMA- 
sponsored  L5178Y  mouse  lymphoma 
assay  showed  a  weak  positive  response 
(increase  in  mutant  frequency  at  the  TK 
locus]  at  MBT  dose  levels  that  were 
highly  toxic.  These  assays  were  carried 
out  with  and  without  added  rat  liver  S-9 
activiation.  The  results  of  the  assay 
indicate  weak  mutagenicity  of  MBT  at 
doses  that  were  highly  toxic,  i.e.. 
causing  relative  growth  rates  of  20 
percent  or  less.  However,  the  elevated 
mutation  fiequencies  may  be 
attributable  to  a  cytotoxic  rather  than  a 
genotoxic  effect. 

The  results  of  a  micronucleus  test 
showed  that  intraperitoneal 
administration  of  300  mg/kg  of  MBT  to 


male  and  female  Swiss  mice  failed  to 
cause  an  increase  in  micronucleated 
polychromatic  erythrocytes  in  the  bone 
marrow  (Ref.  51). 

The  results  of  a  dominant  lethal  study 
using  albino  rats  indicate  that  MBT  may 
induce  genetic  damage  (Ref.  42).  MBT 
was  administered  by  gavage  to  female 
rats  at  a  dose  of  200  mg/kg  on  the  first 
and  third  days  of  estrus.  and  to  male 
rats  twice  at  an  interval  of  3  days  (time 
prior  to  mating  not  reported).  Results 
obtained  following  sacrifice,  on  the  19th 
day  of  pregnancy,  indicate  mutagenic 
action.  This  interpretation  is 
complicated  by  the  unknown  interval 
between  male  exposure  and  mating, 
exposure  of  the  female  during  estrus. 
and  an  lack  of  a  male-only  exposure 
group. 

7.  Neurotoxicity.  No  data  on  the 
neurotoxic  effects  of  MBT  have  been 
found  in  the  literature. 

F.  Environmental  Effects 

Acute  toxicity  of  MBT  has  been 
measured  using  fingerling  rainbow  trout 
(Salmo  gairdneri).  A  flow-through 
system  with  measured  concentrations 
yielded  24,  96,  and  192  hour  LCm  values 
of  1.14,  0.73.  and  0.67  mg/1,  respectively 
(Ref.  52).  The  toxicity  of  NaMBT  using 
rainbow  trout  and  bluegill  sunfish 
[Lepomis  macrochirus)  was  measured 
using  acute  static  exposures  and  a  50- 
percent  aqueous  NaMBT  formulation 
(Ref.  59).  No  mortalities  were  observed 
beyond  24  hours,  leading  the  authors  to 
conclude  that  the  test  material  lost  its 
potency  after  24  hours.  The  calculated 
LCfto  values  for  MaMBT  at  96  hrs  were 
2.80  mg/l  for  trout  and  13.3  mg/1  for 
bluegills. 

Static  96-hour  LCso  values  for  MBT 
include  0.75  mg/1  for  rainbow  trout,  1.5 
mg/1  for  bluegills,  and  11  mg/1  for 
fathead  minnows  [Pimephales 
promelas).  Comparable  LCm  values  for 
50-percent  NaMBT  were  1.8  mg/1  and  3.8 
mg/1  for  rainbow  trout  and  bluegills 
(Ref.  60). 

A  static  acute  toxicity  assay  of  MBT 
and  NaMBT  with  the  invertebrate 
Daphnia  magna  yielded  24-hour  and  48- 
hour  EC^  values  of  7.0  mg/1  and  4.1  mg/ 
1,  respectively.  The  24-hour  and  48-hour 
ECso  values  for  NaMBT-^  percent  were 
44  mg/1  and  19  mg/1.  respectively  (Refs. 
61  and  62). 

Acute  toxicity  studies  of  MBT  and  : 
NaMBT  using  the  alga  Selanastrum 
capricornutum  have  reported  96-hour 
ECso  values  of  230  mg/I  for  MBT  on    | 
chlorophyll  and  250  mg/1  for  MBT  on ; 
cell  count.  The  ECm  value  for  96-hr 
chlorophyll  using  50  percent  NaMBT  is 
0.4  mg/1  and  0.3  mg/1  for  cell  count. 
(Refs.  63  and  64).  | 


MBT.  MBTS  and  I*-€ydofc«iy»-2- 
benzothiazole  gulfenamide  (CBS}  hav9 
been  shiwro  to  tie  taxk  to  lh«igrMvy>  of 
soil  npcrootgatriMo  Tfce  UDU  »olae  for 
MBT  wa»  given  8»  <ai  poccat  and  the 
LDbo  Takaeo  for  MBTS  and  CBS  were 
0.7S  percsDt  and  025  poccai, 
reflectively  (Ref.  66).  &ffirr  doivativea 
are  knawm  to  bavebactcnoddal, 
bacteriostatic  and  faigli  iitol  effects.  The 
Agency  finds  that  tete  ate  adequate 
data  availaUe  to  predict  the  acute 
toxicity  to  fish,  aqoatic  invertebrates, 
and  plants;  howevet,  the  chranic 
toxicity  data  are  inadequate. 

G.  Chemical  Fate 

MFI  can  entei  the  eaviroikBi&ftt 

during  productioa.  processing,  and 
disposal  oi  MBT  aiwd  robbei  products.  b» 
general.  MBT  is  oonvoLatile  and  wiU 
tend  to  partition  mainly  to  water  rather 
than  to  soil  and  air.  MBT  has  a 
relatively  hi^  water  soUibiUty  (SI  mg/l 
at  pH5, 118  mg/l  at  pH7  and  900  mg/l  at 
pH9),  a  low  experimentally-derived 
vapor  pteiauie  (USi^  X  10""  torr}.  and  a 
measured  log  octanol/watei  partition 
coofricieni  of  2AZ  (ReL  2),  which 
indicates  that  MBT  will  partition  mainly 
to  water.  Because  of  MBT"s  moderate 
partition  coefficient  it  is  not  expected  to 
bioconcentrate  significantly.  A 
bioconcentration  factor  of  25  has  been 
estimated  (Ref.  29).  Measured 
adsorption  to  soil  or  sediment  appears 
to  be  only  moderate  (Ref.  66]. 

Under  enviromnental  conditions,  MBT 
is  not  susceptible  to  hydrofysis.  F&gh  pH 
is  required  to  hydfrolyze  MBT.  If  has 
been  demonstrated  that  MBT  photolyzes 
in  pure  water  and  water  containing 
rfissorved  humic  acids  (Ref.  67}. 
However,  no  envfronmentalfy  relevant 
photolysis  rate  data  in  aqueous  media, 
and  particularfy  in  aqnatfc  humic  media, 
are  arailable  on  MBT  to  determine  its 
environmental  fate. 

Limited  evidence  of  biodegradathm  is 
avaflaMe.  NfflT  fs  oixidixed  by  mixed 
cultures  and  shidge  microorganisms 
(Ref.  99).  MBT  was  fomid  f o  be 
degradation-resistant  (less  than  30 
percenrt  of  theoretiea!  BOD  in  2  weeks) 
with  activated  shidge  inocolant  (Ref.  70}. 
No  degradation  was  seen  after  30  days 
using  a  COD  method,  and  on>y  2  percent 
of  maxiiBom  COr  evohrtion  was  foand 
indicating  that  MBT  was  essentially 
undegradaMe  onder  the  conditions  of 
the  experiment  (Ref.  71).  h  has  been 
reported  that  MBT,  MBTS,  and  the  MBT 
derivative  N-c]rdohexyl-2-baizothiszo)e 
sulfenamide  (CBS)  did  not  support  the 
growth  of  soil  microbes  (Ref.  65). 

The  AgEsicy  has  found  that  there  ate 
adequate  cfaeniical  fate  data  available  to 
prechct  the  sohibiUty,  volatility,  octanol/ 
water  partition  coeffioent. 


biocOTKCfrtratMm.  afid  hydrolysis  t^ 
MBT.  The  Agency  has  fosnd  a  ladr  of 
data  on  the  aqaatie  biodugi  adafton  and 
chemieri  mof^fty  of  KffiT,  and 
insufficienf  ialbrmaffoR  to  characterize 
tfie  aqueous  phalaiytiis  of  MBT. 

ni.  FlBdiai^ 

A.  En rf/VHmental  Effecfg  and  Chemicot 
fbfe 

EPA  is  basfiig  fta  proposed 
environmental  effects  and  rfipmimf  fate 
testing  for  MBT  on  &a  authority  of 
sectkuia  4(a]Cl)  (Al  and  (B)  of  TSCA. 

EPA  has  found  that  MBT  is  produced 
in  substantial  quantities.  Hiis  finrfing 
takes  into  account  TSCA  section  8fa} 
information  that  was  si^mutted  by  the 
manufactaiers  of  MBT,  the  indirect 
production  of  MBTT  as  a  result  of  the 
breakdown  of  MBT-derived  accelerators 
during  vulcanization,  and  the  1983  sales 
volume  of  MBT,  which  was  reported  by 
the  USITC  to  be  5.908.000  pounds.  EPA 
also  finds  that  there  may  be  substantial 
release  of  MBT  to  the  environaieaL  This 
finding  C4>nsiders  TSCA  sectioa  84a) 
release  data  submitted  by  the 
manufacturers  of  MBT.  release  from 
processing,  release  froBS  disposal, 
release  fr^  roniants>  and  EPA's 
estimate  that  1.000,000  pounds  oi  MBT 
may  be  lost  to  the  envirooasent  annually 
thton^  bo&  direct  and  indirect 
discharges.  MBT  release  is  also 
expected  to  occur  as  a  result  of  the 
break-down  <A  MBT-d«ived 
accelerators  in  discarded  rubber 
products. 

EPA  has  concluded  that  the 
manufacture,  processing,  use,  and 
disposal  of  kffiT  may  present  an 
unreasonable  risk  of  in)nry  to  organisms 
in  the  aquatic  environmcnL  EPA  is 
basing  this  finding  on  acute  toxicity  data 
that  are  less  than  UOQO-foid  greatet  titan 
the  predicted  envinmacntal 
coitcentratioa.  The  criterioD  of  ItOOOK  is 
the  uncertainty  factor  ased  to  relate 
acute  toxicity  and  predicted 
environmental  concentrations.  It  is  a 
product  of  three  uncertainty  factors:  (1) 
A  factor  for  extrapolating  from  an 
insensitive  to  sensitive  spedea  far  acute 
toxicity,  (2)  a  factor  for  extrapolating 
from  acute  to  cfaroBtc  tooddty,  and  (3)  a 
factor  for  extr^x>lating  from  chronic 
laboratory  toxicity  to  fiek)  or  in  situ 
toxicity.  The  existing  acote  toxicity  data 
show  a  decrease  in  LCU  values  over 
time.  These  data  kK&ate  that  dvonic 
effects  may  present  an  uortasonsble 
risk  at  considerably  kiwcr 
concentratiora.  EPA  believes  that 
chronic  effects  nay  occur  at  the 
predicted  enviromnasta)  ooncentrstSoos, 

EPA  has  found  no  data  on  the  chrome 
effects  of  MBT  cm  fi^  snd  aquatic 


wvurtebratea.  S^  has  aho  uawJadlRl 
that  the  data  are  inadeqaate  to 
re88onst)iy  prcfRct  toe  persistence  anv 
mobility  flf  MBT  ofwe  rt  is  released  fasttf 
the  environment.  Therefore,  EPA  has 
concluded  tfiat  available  data  are 
inadequate  to  reasoRably  deteiiuuie  of 
predict  the'  drrenie  effects  on  fish  and 
aqoatic  mvertiibf  ales  fron  the 
mannfactaie,  piucesButg,  use,  and 
disposal  of  R^T,  nor  can  tfie  data 
predict  the  persistence  and  noonity  of 
MBT  released  from  so*  aetirities.  BRA 
had  conchided  that  testing  is  necessary 
to  develop  such  data. 

The  Agency  finds  mat  snnrcient  data 
are  avaSable  in  the  pubh'shed  Kterature 
to  satisfy  the  rrCs  reconuuendu  tiuii  dial 
tfie  dissociation  constant  be  determined. 
Two  experimentally-derived  vahies 
have  been  found  in  the  Mtcratuse  and 
indicate  that  the  dissociation  constant  is 
6.93  (Ref  29). 

After  reviewing  and  cvahiating  the 
existing  aqaatic  toxicxty  data  for  MBT, 
EPA  has  detaamed  that  dKre  aia 
sufficieat  data  avsiUde  to  reasonabfy 
prechct  Ae  acute  taoddty  of  hOrr  tn  fiik 
aquatic  mvertriirates,  and  plants.  MVF 
has  been  thawn  to  exert  a  Ugh  i 
toxicity  in  rafaibamr  troot  with  a ) 
LCm  of  Ot.73  Big/L  Z^qpi/ijrja  xm^ixr  has 
been  stewn  to  have  a  48^hov  IX«o 
value  of  4.1  aig/U  and  Setencatnua 
capricematum  has  a  96>boiir  BCm  of  230 
mg/L  TlMfefore,  EPA  is  not  requiihif 
any  additiiasial  acate  toxicity  tests  at 
this  tiaM.  Shoald  die  existiag  data  and 
the  chranic  testing  pn^msed  in  the  rale 
provide  resahs  indicating  a  hi^  priority 
for  control  of  aqaatic  contantiatiens  of 
MBT  ander  tt»  Clean  Water  Act  EPA 
may  at  tibat  time  propose  addltiaBai 
acute  asd/nr  chnmic  testing  to  establish 
water  quality  criteria  parsoant  to 
Section  3(M(a)(1)  of  die  Clean  Water 
Act. 

The  Agency  has  no  evidence  of 
substantia)  exposme  of  terrestrial  plants 
along  the  roadside  to  hfflT  from  tire 
dust;  therefore,  the  Agency  at  this  ttee 
is  not  proposing  any  acate  or  efaronic 
toxicily  testing  for  terrestrial  plants, 

&  HumoM  HecJtb.  Effects. 

EPA  is  basing  its  proposed  harith 
effects  testiag  for  HOT  on  *e  awAiority 
of  TSCA  section  4(a)(1)(B),  EPA  finds 
dtat  hST  is  prodaced  to  sobataaliri 
quantities.  EPA  also  fiads  that  tlMrs 
may  be  substantial  hamaB  uApuswi,  to 
MBT.  The  Natfoari  Occapationa) 
Hazard  Survey  fllOHS^  condactod  to 
1972-1974  esltoiBtoa  thnt  aa  nwuy  as 
558,893  people  in  the  dtonical  tadastfr 
may  be  exposed  to  MBT.  The  Naitonu 
Occupational  Bxposiare  Stovcy  (N(X^ 
data  base  estanatos  diat  13M  workars 
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(of  whom  119  are  female)  are  exposed  to 
MET.  A  substantial  number  of 
consumers  also  may  be  exposed  to  MBT 
as  a  result  of  its  presence  in  finished 
rubber  products. 

EPA  finds  that  there  is  or  will  be 
sufficient  data  available  to  reasonably 
determine  or  predict  the  acute  effects, 
chronic  effects,  oncogenic  effects,  and 
gene  mutation  effects  of  exposure  to 
MBT.  EPA  finds  that  there  are 
insufficient  data  available  to  reasonably 
determine  or  predict  the  effects  of  the 
manufacture,  processing,  use  and 
disposal  of  MBT  in  the  areas  of 
metabolism,  developmental  toxicity, 
reproductive  toxicity,  chromosomal 
aberrations,  and  neurotoxicity.  EPA 
finds  that  testing  of  MBT  is  necessary  to 
develop  such  data. 

IV.  Piopoaad  Rule 

A.  Proposed  Testing  and  Test  Standards 

The  Agency  is  proposing  that  testing 
be  conducted  in  accordance  with 
specific  test  guidelines  set  forth  in  Title 
40  of  the  Code  of  Federal  Regulations  as 
enumerated  below.  Test  methods  under 
new  Parts  796,  797,  and  798  were 
published  in  the  Fedmral  Register  of 
September  27. 1985  (50  PR  39252). 

On  the  basis  of  the  findings  presented 
above  for  diemical  fate  testing,  the 
Agency  is  proposing  that  MBT  be  tested 
for  (1)  Biodegradation  using  the  test 
specified  in  §  796.3100  of  this  chapter 

(2)  indirect  photolysis  screening  using 
the  test  specified  in  §  796.3765  of  this 
chapter,  as  appears  in  the  proposed  rule 
for  phenylene-diamines,  a  copy  of  which 
is  in  the  docket  of  this  rule  for  MBT;  and 

(3)  chemical  mobility  using  the  test 
specified  in  \  796.2750  of  this  chapter. 

On  the  basis  of  the  findings  presented 
above  for  environmental  effects  testing, 
the  Agency  is  proposing  that  chronic 
toxicity  testing  of  MBT  shall  be 
conducted  on  (1)  rainbow  trout  (Salmo 
gairdneri]  using  the  test  specified  in 
S  797.1600  of  this  chapter,  and  (2) 
Daphnia  magna  using  the  test  specified 
in  S  797.1330  of  this  chapter. 

On  the  basis  of  the  findings  presented 
above  for  health  effects  testing,  the 
Agency  is  proposing  that  MBT  be  tested 
for  (1)  Oral  and  dermal 
pharmacokinetics  using  the  test 
specified  in  {  79a7470  of  this  chapter. 
(2)  developmental  toxicity  using  the  test 
specified  §  798.4900  of  this  chapter  (3) 
reproductive  toxicity  using  the  test 
specified  in  §  798.4700  of  this  chapter 
and  (4)  neurotoxicity  using  the  tests 
specified  in  §§  798.6050.  79&6200.  and 
798.6400  of  this  chapter. 

To  assess  the  potential  for  MBT  to 
cause  chromosomal  aberrations,  the 
Agency  is  proposing  that  in  vitro 


cytogenetic  assays  be  conducted  on 
MET  as  specified  in  §  796.5375  of  this 
chapter.  Unless  the  results  of  the  in  vitro 
test  are  negative,  a  dominant-lethal 
assay  will  be  required  using  the 
procedures  specified  in  S  79&5450  of  this 
chapter.  A  positive  result  in  the 
dominant-lethal  assay  will  trigger  a 
heritable  translocation  assay  using  the 
procedures  specified  in  §  798.5460  of  this 
chapter.  If  the  in  vitro  cytogenetics 
assay  is  negative,  an  in  vivo  bone 
marrow  assay  using  procedures 
specified  in  §  798.5385  of  this  chapter 
will  be  required.  Should  the  in  vivo  bone 
marrow  test  results  prove  negative,  no 
further  chromosomal  aberrations  testing 
would  be  required.  A  non-negative 
result  in  the  in  vivo  bone  marrow  test 
would  trigger  the  dominant-lethal  assay. 
Again,  if  the  dominant-lethal  test  is 
positive  a  heritable  translocation  assay 
shall  be  conducted.  If  the  dominant- 
lethal  test  is  negative,  no  further 
chromosomal  aberrations  testing  will  be 
required  for  MBT. 

lif  the  results  of  the  dominant-lethal 
assay  are  positive,  EPA  will  hold  a 
public  program  review  prior  to  initiating 
the  heritable  translocation  assay.  Public 
participation  in  this  program  review  will 
be  in  the  form  of  written  public 
comments  or  a  public  meeting.  Request 
for  public  comments  or  notification  of  a 
public  meeting  will  be  published  in  the 
Federal  Register.  Should  EPA  determine, 
based  on  the  available  weight  of 
evidence,  that  proceeding  to  the 
heritable  translocation  test  is  no  longer 
warranted,  the  Agency  would  propose  to 
repeal  that  test  requirement  and.  after 
public  comment,  issue  a  final 
amendment  to  rescind  the  requirement. 

For  a  more  detailed  discussion 
concerning  mutagenicity-tiered  testing 
and  public  program  review  procedures 
see  EPA's  final  test  rule  for  the  C9 
aromatic  hydrocarbon  fraction 
published  in  the  Federal  Register  of  May 
17. 1985  (50  FR  20662). 

The  Agency  is  proposing  that  the 
above-referenced  TSCA  chemical  fate, 
environmental  effects,  and  health  effects 
test  guidelines  be  employed  as  the  test 
standards  for  the  purposes  of  the 
proposed  tests  for  MBT. 

The  TSCA  test  guidelines  for  chemical 
fate,  aquatic  toxicity,  and  health  effect 
testing  specify  generally  accepted 
minimal  conditions  for  determining  the 
fate,  aquatic  toxicities,  and  health 
effects  for  substances  like  MBT  to  which 
humans  and  the  environment  are 
expected  to  be  exposed.  The  Agency's 
review  of  the  TSCA  Test  Guidelines, 
which  occurs  on  a  yearly  basis 
according. to  the  process  described  at  47 
FR  41857  (September  22. 1982),  has 
found  no  reason  to  conclude  that  these 


protocols  need  to  be  modified 
significantly. 

EPA  intends  to  propose  shortly  in  a 
separate  Federal  Register  notice  certain 
revisions  to  these  TSCA  Test  Guidelines 
to  provide  more  explicit  guidance  on  the 
necessary  minimum  elements  for  each 
study.  In  addition,  these  revisions  will 
avoid  repetitive  chemical-by-chemical 
changes  to  the  guidelines  in  their 
adoption  as  test  standards  for  chemical- 
specific  test  rules.  EPA  is  proposing  that 
these  modifications  be  adopted  in  the 
test  standards  for  MBT. 

B.  Test  Substance 

EPA  is  proposing  that  MBT  of  at  least  ' 
98  percent  ptirity  be  used  as  the  test 
substance.  EPA  has  specified  a 
relatively  pure  substance  for  testing 
because  the  Agency  is  interested  in 
evaluating  the  effects  attributable  to 
MBT  itself.  MBT  of  at  least  98  percent 
purity  is  commerically  available. 

C.  Persons  Required  to  Test 

Section  4(b)(3)(B)  specifies  that  the 
activities  for  which  the  Agency  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution,  use,  and/or 
disposal)  determine  who  bears  the 
responsibihty  for  testing.  Manufacturers 
are  required  to  test  if  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  are 
required  to  test  if  the  findings  are  based 
on  processing.  Both  manufacturers  and 
processors  are  required  to  test  if  the 
findings  are  based  on  distribution,  use. 
or  disposal. 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determine  or  predict  the 
effects  of  the  manufacture,  processing, 
use,  and  disposal  of  MBT  on  human 
health  or  the  environment,  EPA  is 
proposing  that  persons  who 
manufacture  and/or  process,  or  who 
intend  to  manufacture  and/or  process, 
MBT  at  any  time  from  the  effective  date 
of  the  final  test  rule  to  the  end  of  the 
reimbursement  period  be  subject  to  the 
testing  requirements  contained  in  this 
proposed  rule.- The  end  of  the 
reimbursement  period  for  this  rule  will 
be  5  years  after  the  last  final  report  is 
submitted. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  fwo  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
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Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

When  both  manufacturers  and 
processors  are  subject  to  a  test  rule, 
EPA  expects  that  manufacturers  will 
conduct  the  testing  and  that  processors 
will  ordinarily  be  exempted  from  testing. 
As  described  in  40  CFR  Part  790. 
processors  will  be  granted  an  exemption 
automatically  without  filing  applications 
if  manufacturers  perform  all  of  the 
required  testing.  Manufacturers  are 
required  to  submit  either  a  letter  of 
intent  to  perform  testing  or  an 
exemption  application  within  30  days 
after  the  effective  date  of  the  test  rule. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  MBT.  As  noted  in 
Unit  IV.B  above,  EPA  is  interested  in 
evaluating  the  effects  attributable  to 
MBT  itself  and  has  specified  a  highly 
pure  substance  for  testing. 

Manufacturers  and  processors  subject 
to  this  test  rule  must  comply  with  the 
test  rule  development  and  exemption 
procedures  in  40  CFR  Part  790  for  single- 
phase  rulemaking. 

D.  Reporting  Requirements 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (GLP)  standards, 
which  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  at  least  30 
days  prior  to  the  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  specific  reporting 
requirements  for  each  of  the  proposed 
tests  as  follows: 

1.  The  photolysis,  chemical  mobility, 
pharmacokinetics,  developmental 
toxicity,  neurotoxicity,  and  chronic 
aquatic  vertebrate  and  invertebrate 
toxicity  tests  shall  be  completed  and  the 
fmal  results  submitted  to  the  Agency 
within  1  year  of  the  effective  date  of  the 
final  test  rule.  Quarterly  progress 
reports  shall  be  required. 

2.  The  reproductive  toxicity  testing 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  within  29 
months  of  the  effective  date  of  the  final 
test  rule.  Quarterly  progress  reports 
shall  be  required. 

3.  Tlie  chromosomal  aberration  tests 
f  r  MBT  shall  be  completed  and  the 


final  results  submitted  to  the  Agency 
after  the  effective  date  of  the  fmal  rule 
as  follows:  in  vitro  cytogenetics,  12 
months;  in  vivo  cytogenetics  (bone 
marrow  cytogenetics),  12  months: 
dominant  lethal  assay,  24  months; 
heritable  translocation  assay,  48 
months.  There  will  be  a  public  program 
review  before  the  heritable 
translocation  test  is  conducted. 
Quarterly  progress  reports  are  required 
for  all  mutagenicity  tests. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Reguter  as  required  by 
section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  subject  to  a 
section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b)  are  in  40  CFR  Part  707  (45  FR 
82844;  December  16. 1980).  In  brief,  as  of 
the  effective  date  of  the  final  test  rule, 
an  exporter  of  MBT  must  report  to  EPA 
the  first  annual  export  or  intended 
export  of  MBT  to  any  one  country.  EPA 
will  notify  the  foreign  country 
concerning  the  test  rule  for  the  chemical. 

E.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  SecUon  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  EstabUsh  or  maintain 
records;  (2)  submit  reports,  notices,  or 
other  information;  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactiu-ed,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  *  *  *."  The  Agency  considers 
a  testing  facihty  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  any  final  rule  for  MBT. 


These  inspections  may  be  conducted  for 
purposes  which  include  verification  that 
testing  has  begun,  that  schedules  are 
being  met  that  reports  accurately  reflect 
the  underlying  raw  data  and 
interpretations  and  evaluations,  and  to 
determine  compliance  with  TSCA  GLP 
standards  and  the  test  standards 
established  in  the  rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  bvm  section  4(b)(1) 
of  the  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  to  include  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
dvil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
continue  manufacturing  or  processing 
after  the  deadlines  for  such  submissions. 
Knowing  or  willful  violations  could  lead 
to  the  imposition  of  criminal  penalties  of 
up  to  $25,000  for  each  day  of  violation 
and  imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty,  EPA 
will  take  into  account  the  seriousness  of 
the  violation  and  the  degree  of 
culpability  of  the  violator  as  well  as  all 
the  other  factors  listed  in  section  16. 
Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA,  such  as 
seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Section  15  and  16  of  TSCA  apply  to  "any 
person"  who  violates  various  provisions 
of  TSCA.  EPA  may,  at  its  discretion, 
proceed  against  individuals  as  well  as 
companies.  In  particular,  this  includes 
individuals  who  report  false  information 
or  who  cause  it  to  be  reported.  In 
addition,  the  submission  of  false, 
fictitious,  or  fraudulent  statements  is  a 
violation  under  18  U.S.C.  1001. 
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This  proposed  rule  identifipn  various 
test  guidelhies  as  test  standards  for 
health  and  environmental  effects  testing 
and  chemical  &te  testing  of  MBT.  The 
Agency  is  soliciting  comments  as  to 
whether  tliese  headi  and  environmental 
effects  and  chemical  fate  test  guidelines 
are  appropriate  and  applicable  for  the 
testing  of  MBT.  Also  regarding  the 
testing  of  MBT,  the  Agency  requests 
comments  on  the  adequacy  of  this 
testing  and  the  reportijag  times  for  the 
identified  health  and  environmental 
effects  and  chemical  fate  tests. 

VL  Koonomk;  Aaslysis  of  Proposed  Rule 

To  assess  the  economic  impact  of  this 
rule,  EPA  has  prepared  an  economic 
analysis  that  evaluates  the  potential  for 
signiiScant  economic  impacts  on  the 
industry  as  a  result  of  the  required 
testing.  The  economic  analysis  estimates 
the  costs  of  conducting  the  required 
testing  and  evaluates  tiie  potential  for 
significant  adverse  economic  impact  as 
a  result  of  these  test  costs  by  examining 
four  market  characteristics  of  MBT:  (1) 
Price  sensitivity  of  demand,  (2)  industry 
cost  diaracteristics,  (3)  industry 
stnictm*.  and  (4)  market  expectations. 

Total  testing  costs  for  the  proposed 
rule  for  kfflT  are  estimated  to  range 
from  $246,785  to  $506,630.  The 
annualized  test  costs  (using  a  cost  of 
capital  of  25  percent  over  a  period  of  15 
years)  range  from  $63,946  to  $154,856. 
Based  on  an  estimated  1984  production 
volume  of  47.3  million  pounds  (Ref.  24), 
the  unit  test  costs  range  from  0.001  to 
OJOta  dollar  per  pound.  Relative  to  a 
current  list  price  of  $1.55  per  pound  for 
MBT,  these  costs  are  equivalent  to  0.09 
to  0.21  percent  of  price. 

Based  on  these  costs  and  the  market 
characteristics  of  MBT,  the  economic 
analysis  indicates  that  the  potential  for 
significant  adverse  economic  impact  as 
a  result  of  this  test  rule  is  low.  This 
conclusion  is  based  on  the  following 
observations: 

1.  The  annual  unit  cost  of  the  testing 
required  in  this  rule  is  very  low; 

2.  Demand  for  MBT  appears  relatively 
inelastic  due  to  its  dominant  use  as  an 
intermediate  in  the  manufacture  of  the 
disulfide,  salts,  and  sulfenamides  of 
MBT;  and 

3.  The  market  expectations  of  MBT 
are  optimistic. 

Vn.  AvailaUKty  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "thejeasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 


conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
Toxicolo^cal  Testing,  can  be  obtained 
through  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
VA  (PB  82-140773).  Oo  the  basis  of  this 
study,  the  Agency  believes  that  there 
will  be  available  test  facilities  and 
personnel  to  perform  the  testing  in  this 
proposed  rule. 

vm.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  public  comment  period  in 
Washington,  D.C.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  Toll  Free: 
(80O-t24-9066);  in  Washington.  D.C: 
(554-1404);  Outside  the  U.S.A.: 
(Operator— 202^554-1404),  by  December 
23, 1985.  A  meeting  will  not  be  held  if 
members  of  the  public  do  not  indicate 
that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 
open  to  the  public,  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
desi^ated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

Should  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

K.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking*  (docket  number  OPTS- 
42073).  This  record  contains  the  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  Federal  Renter  notices. 
TTie  Aigency  will  supplement  this  record 
with  additional  relevant  information  as 
it  is  received. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  FadUrsl  Regiater  notices  pertaining  to 
this  rule  consisting  of: 

(a)  Notice  containiiiig  the  ITC  designation 
of  MBT  to  the  Priority  List 


(b)  Rules  requiring  TSCA  sactioa  a(a]  and 
(d)  reportiBg  ob  MBT. 

(c)  Notice  coDtaining  the  TSCA  test 
guidelines  cited  as  test  standards  for  this 
rule. 

(2)  Support  document  consisting  of  MBT 
economic  analysts. 

(3)  Communications  before  proposal 
consisting  of: 

(a)  Written  public  comments  and  letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  ■ummarfes. 

(4)  Reports — puUisked  and  unpvMi^ied 
factual  materials. 
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(70)  Kawasaki.  K.  "Experiences  with  test 
scheme  under  the  chemical  control  law  of 
Japan:  An  approach  to  structure-activity 
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Confldential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  recoil,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Rm.  E- 
107,  401  M  St..  SW..  Washington.  D.C.. 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

X.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Inpact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 


section  1(b)  of  the  Order,  i.e..  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  OMB  to  EPA.  and  EPA 
response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Fexibility  Act 
(15  U.S.C.601  et  seq..  Pub.  Lge-354. 
September  19, 1980),  EPA  is  certifying 
that  this  test  nde.  if  promulated.  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  are  not  expected  to 
perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort;  (2)  they  will  experience 
only  very  minor  costs,  if  any,  in  securing 
exemption  from  testing  requirements; 
and  (3)  they  are  unlikely  to  be  affected 
by  reimbursement  requirements. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  and  have  been  assigned  OMB 
number  2070-0033.  Comments  on  these 
requirements  should  be  submitted  to  the 
office  of  Information  and  Regulatory 
Affairs  of  OMB  marked  "Attention: 
Desk  Officer  for  EPA."  The  final  rule 
package  will  respond  to  any  OMB  or 
public  comments  of  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Parts  798  and 
799 

Testing,  Environmental  protection. 
Hazardous  substances.  Chemicals. 
Recordkeeping  and  recording 
requirements. 

Dated:  October  24. 1985. 
J.  S.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that 
Subchapter  R  of  Chapter  I  of  Title  40  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  798— [AMENDED] 

1.  Part  798  is  amended  as  follows: 
a.  The  authority  citation  continues  to 
read  as  follows: 


Authority:  IS  U.S.C.  2803. 

b.  New  §  798.7470  is  added  to  read  as 
follows: 

§796.7470    Oral  and  dwmal 
phwmMoUfMtlcs. 

(a)  Purpose.  The  purpose  of  these 
studies  is  to: 

(1)  Determine  the  bioavailabUity  of 
the  test  substance  after  dermal  or  oral 
administration: 

(2)  Ascertain  whether  the  metabolites 
of  the  test  substance  are  similar  after 
dermal  and  oral  administration;  and 

(3)  Examine  the  effects  of  a  repeated 
dosing  regimen  on  the  metabolism  of  the 
test  substance. 

(b)  Definitions.  (1)  Pharmacokinetics  is 
the  study  of  the  kinetics  of  absorption, 
distribution,  metabolism,  and  excretion 
of  the  test  chemical  in  an  animal. 

(2)  Bioavailability  refers  to  the  rate 
and  relative  amount  of  administered  test 
chemical  which  reaches  the  systemic 
circulation. 

(c)  Test  procedures — [1]  Animal 
selection— [i]  Species.  The  rat  shall  be 
used  for  pharmacokinetics  testing 
because  it  has  been  used  extensively  for 
absorption,  metabolism,  and 
toxicological  studies.  For  dermal 
penetration  studies,  the  female  guinea 
pig  shall  also  be  used  to  provide 
additional  information  on  dermal 
absorption. 

(ii)  Animal  strains.  Adidt  male  and 
female  Fischer  344  rats  and  female 
Hartley  guinea  pigs  shall  be  used.  At  7 
to  9  weeks  of  age,  the  male  rats  should 
weight  125  to  175  g  and  the  female  rats 
110  to  150  g.  The  female  guinea  pigs,  5  to 
7  weeks  old.  shall  weigh  between  400 
and  500  g.  The  animals  should  be 
purchased  from  a  reputable  dealer  and 
shall  be  identified  with  ear  tags  upon 
arrival.  The  animals  shall  be  selected  at 
random  for  the  testing  groups.  Animals 
showing  signs  of  ill  health  shall  not  be 
used.  , 

(iii)  Animal  care.  (A)  Animal  care  and 
housing  should  be  in  accordance  with 
DHEW  Publication  No.  (NIH)-7-23, 
1978.  "Guidelines  for  the  Care  and  Use- 
of  Laboratory  Animals." 

(6)  The  animals  should  be  housed  in 
environmentally  controlled  rooms  with 
10  to  15  air  changes  per  hour.  The  rooms 
shall  be  maintained  at  a  temperture  of 
25  ±  2°C  and  humidity  of  50  ±  10 
percent  with  a  12-hour  light/dark  cycle 
per  day.  The  rats  shall  be  kept  in  a 
quarantine  facility  for  at  least  7  days 
prior  to  use. 

(C)  During  the  acclimatization  period, 
the  rats  and  guinea  pigs  should  be 
housed  in  suitable  cages  on  hardwood 
chip  bedding.  All  animals  shall  be 
provided  with  certified  feed  and  tap 
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water  ad  libitum.  The  guinea  pig  diet 
shall  be  supplemented  with  adequate 
amounts  of  ascorbic  acid  in  the  drinking 
water. 

(2)  Administration  of  test  substance — 
(i)  Test  compound.  These  studies  require 
the  use  of  both  nonradioactive  test 
substance  and  radio-labeled  test 
substance. 

(ii)  Dosage  and  treatment — (A)  Two 
doses  shall  be  used  in  the  study,  a  "low" 
dose  and  a  "high"  dose.  When 
administered  orally,  the  "high"  dose 
level  should  ideally  induce  sOme  overt 
toxicity,  such  as  weight  loss.  The  "low" 
dose  level  should  not  induce  observable 
effects  attributable  to  the  test  substance. 
If  feasible,  the  same  "hi^"  and  "low" 
doses  shall  be  adnunistered  orally  and 
dermally. 

(B)  Oral  dosing  shall  be  accomplished 
by  gavage  or  capsule. 

(C)  For  dermal  treatment  the  doses 
shall  be  administered  in  a  suitable 
vehicle  and  apphed  at  a  volimie 
adequate  to  deliver  the  prescribed 
doses.  The  backs  of  the  animals  should 
be  lightly  shaved  with  an  electric  clipper 
24  hours  before  treatment.  Hie  dose 
shall  be  appUed  with  a  micropipette  on 
a  specific  area  (2  cm  '  for  rats.  5  cm  for 
guinea,  pigs,  or  at  least  10%  of  body 
surface)  of  the  intact  shaven  skin.  The 
dosed  areas  shall  be  occluded  with  a 
suitable  patch  which  is  seoired  in  place. 

(iii)  Washing  efficiency  study.  Before 
initiation  of  the  dermal  absorption 
studies  described  in  ptu'agraphs 
(c)(2)(iv)  (A)(2)  and  (B)  of  this  section, 
an  initial  washing  efficiency  experiment 
shall  be  conducted  to  assess  the 
removal  of  the  appUed  test  compound 
by  washing  the  exposed  skin  area  with 
soap  and  water  or  organic  solvents.  Four 
rats  and  4  guinea  pigs  shall  be  lightly 
anesthetized  and  then  the  test 
compound  applied  at  the  low  dose  level 
to  a  specific  area.  After  application  (5  to 
10  minutes),  the  areas  shall  be  washed 
with  soap  and  water  (2  rats.  2  guinea 
pigs)  or  appropriate  solvent  (2  rats,  2 
guinea  pigs),  then  housed  in  individual 
cages  for  excreta  collection.  Urine  and 
feces  shall  be  collected  at  least  once 
following  dosing.  The  amount  recovered 
shall  be  determined  to  assess  efficacy  of 
the  test  compound  removal  by  washing 
of  the  skin. 

(iv)  Determination  of 
pharmacokinetics — (A)  Rat  studies. 
Each  experimental  group  shall  contain 
at  least  four  animals  of  each  sex  for  a 
total  of  at  least  eight  rats. 

[1]  Oral  studies,  (i)  Group  A  shall  be 
dosed  once  orally  with  the  low  dose  of 
the  test  compound. 

(ii)  Group  B  shall  be  dosed  once 
orally  with  the  high  dose  of  the  test 
conqiound. 


(iVi)  For  the  oral  studies,  the  animals 
shall  be  placed  in  individual  metabolic 
cages  to  facilitate  collection  of  urine  and 
feces  at  8.  24, 48, 72  and  96  hours 
following  administration.  The  cages 
shall  be  cleaned  at  each  time  period  to 
collect  any  metaboUtes  that  might 
adhere  to  the  metabolic  cages. 

(2)  Dermal  studies,  (i)  Group  C  shall 
be  dosed  once  dermally  wiUi  the  low 
dose  of  the  test  compound. 

{iS)  Group  D  shall  be  dosed  once 
dermally  with  the  high  dose  of  the  test 
compound. 

[Hi]  For  the  dermal  studies,  the  test 
compound  shall  be  kept  on  die  skin  for  a 
minimum  of  6  hours,  or  as  determined 
by  the  adsorption  properties  of  the 
compound.  After  application,  each 
animal  shall  be  placed  in  a  separate 
metabolic  cage  for  excreta  collection. 
Urine  and  feces  shall  be  collected  at  8, 
24, 48, 72,  and  96  hours.  At  the  time  of 
removed  of  the  patch,  the  occluded  area 
shall  be  washed,  with  an  appropriate 
solvent  to  remove  any  test  compound 
that  may  be  on  the  sldn  surface.  At  the 
termination  of  the  experiments,  each 
animal  shall  be  sacrificed  and  the 
exposed  skin  area  removed.  The  skin  (or 
an  appropriate  section)  shall  be 
solubilized  and  assayed  for 
radioactivity  to  ascertain  if  the  skin  acts 
as  a  reservoir  for  the  test  compound. 

(B)  Guinea  pig  studies.  The  studies 
conducted  on  groups  C  and  D  as 
specified  in  paragraph  (c)(2)(iv)(A)  [2)  of 
this  section  shall  be  repeated  using 
female  guinea  pigs.  Each  group  shall 
contain  at  least  four  female  guinea  pigs. 

(v)  Repeated  dosing  study.  Group  E 
(four  rats,  two'of  each  sex)  shall  receive 
a  series  of  single  daily  oral  doses  of 
nonradioactive  test  compound  over  a 
period  of  at  least  14  days,  followed  at  24 
hours  after  the  last  dose  by  a  single  oral 
dose  of  radio-labeled  test  compound. 
Each  dose  shall  to  be  at  the  low  dose 
level. 

(3)  Observation  of  animals —  (i) 
Bioavailability— The  levels  of 
radioisotope  shall  be  determined  in 
whole  blood,  blood  plasma  or  blood 
serum  at  8,  24, 48,  72,  and  96  hours  after 
dosing  rats  as  specified  in  paragraphs 
(c)(2)(iv)(A)  and  (v)  of  this  section  and 
guinea  pigs  as  specified  in  paragraph 
(c)(2)(iv)(B)  of  this  section.  Four  animals 
from  each  group  shall  be  used  for  this 
purpose. 

(ii)  Urinary  and  fecal  excretion.  The 
quantities  of  radioisotope  excreted  in 
the  urine  and  feces  by  rats  dosed  as 
specified  in  paragraphs  (c)(2)(iv)(A)  and 
(v)  of  this  section  and  guinea  pigs  dosed 
as  specified  in  paragraph  (c)(2)(iv)(B)  of 
this  section  shall  be  determined  at  8, 24. 
48,  72  and  96  houi-s  after  dosing,  and  if 
necessary,  daily  thereafter  until  at  least 


90  percent  of  the  applied  dose  has  been 
excreted  or  until  7  days  after  dosing 
(whichever  occurs  first).  Four  animals 
fit>m  each  group  shall  be  used  for  these 
analyses. 

(iii)  Biotransformation  after  oral  and 
dermal  dosing.  Appropriate  quaUtative 
and  quantitative  methods  shall  be  used 
to  assay  urine  and  fecale  spedments 
collected  from  rats  dosed  as  specified  in 
paragraph  (c)(2)(iv)(A)  of  this  section. 
Efforts  shall  be  made  to  identify  any 
metabolite  which  comprises  10  percent 
or  more  of  the  dose  excreted. 

(iv)  Changes  in  biotransformation. 
Appropriate  qualitative  and  quantitative 
assay  methodology  shall  be  used  to 
compare  the  composition  of  radio- 
labeled compounds  in  excreta  (collected 
at  24  and  48  hours  after  dosing)  from 
rats  dosed  as  specified  in  paragraph 
(c)(2)(iv)(A)(i)(/)  of  this  section  widi 
those  in  the  excreta  (collected  at  24  and 
48  hours  after  the  radio-labeled  dose) 
fix>m  rats  in  the  repeated-dose  study  as 
specified  in  paragraph  (c)(2)(v)  of  this 
section. 

(d)  Data  and  reporting — (1) 
Treatment  of  results.  Data  shall  be 
summarized  in  tabular  form. 

(2)  Evaluation  of  results.  All  observed 
results,  quantitative  or  incidental,  shall 
be  evaluated  by  an  appropriate 
statistical  method. 

(3)  Test  report.  In  addition  to  the 
reporting  requirements  as  specified  in 
the  EPA  Good  Laboratory  Practice 
Standards  (Subpart  J.  Part  792  of  this 
chapter)  the  following  specific 
information  shall  be  reported: 

(i)  Species  and  strains  of  laboratory 
animals; 

(ii)  Information  on  the  degree  (i.e., 
specific  activity  for  a  radiolabel)  and 
8ite(s)  of  labeling  of  the  test  substance; 

(iii)  A  full  description  of  the 
sensitivity  and  precision  of  all 
procedures  used  to  produce  the  data; 

(iv)  Percentage  absorption  of  radio- 
labeled test  compound  after  oral  and 
dermal  exposures  to  rats  and  fermal 
exposure  to  guinea  pigs. 

(v)  Quantity  of  isotope,  together  with 
percent  recovery  of  administered  dose 
in  feces,  urine,  blood  and  skin  and  skin 
washings  (dermal  study  only  for  last 
two  portions)  of  rats  and  quinea  pigs. 

(vi)  Quantity  and  distribution  of  radio- 
labeled test  compound  in  various 
tissues,  including  bone,  brain,  fat 
gonads,  heart,  kidney,  liver,  lung, 
muscle,  spleen,  and  in  residual  carcass, 
of  rats. 

(vii)  Biotransformation  pathways  and 
quantities  of  test  substance  and 
metabolites  in  excreta  collected  after 
administering  single  high  and  low  oral 
and  dermal  doses  to  rats; 
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quantitJM  <f  teit  —t>tMce  aari 
metaboiitefl  ia  cxcv^a  ooHected  ftfter 
adaiaistariag  npedtotf  low  iIokb  of  «est 
compound  to  rats. 

PAHT7W  lAiiFMnrnj 

2. 40  CFR  Part  7i§  is  emended  as 
foUom: 

a.  The  arthaiit jf  ota<ien  ooMimieB  to 

AuHnriljr:  IS  US.C  2003, 2811,  28Z5 

b.  New  {  TWUATSuadded  to  mad  at 
follows: 

(a)  Ideatfficatioa  of  lest  substance,  [i) 
2-Meicapt6benzo1hiazole  (CAS  No.  149- 
30-Q  {hereinafter  "MBr'J  shall  be 
tested  in  accordance  with  this  section. 

(2)  MBT  of  at  least  98  percent  purity 
shall  be  used  as  die  test  substance. 

(bl  Persona  legmred  to  submit  study 
plans,  conduct  tests,  and  subndt  data. 
All  persons  who  maiiiHucture  (inqxul) 
or  process  iJBT  other  Aian  as  an 
impurity  after  the  effective  date  of  This 
rule  (Deceiid»er  19. 1985)  to  Hie  end  of  the 
reimbuiseuieiit  period  'riiall  subndt 
letters  of  intent  to  conduct  testing  or 
exempCtm  apphcatJons.  submit  stut^ 
plans,  coDonct  tests,  and  submit  data  as 
specified  m  aBs  secnon.  Subpart  A  on 
this  Part  and  Part  790  for  sin^e^phase 
rulemsddng. 

(c)  CSieamalfate  testing— {\)  Aerobic 
aquatic  biodegradatien — (i)  tteqnired 
lestnff.  AevoDic  a^vsnic  utOQe^raoauon 
tests  shall  be  oeadacted  wHh  MST  ia 
accordance  wifli  {  79B.3100  of  this 
chafrtu. 

(ii)  Reporting  requirements.  (A)  The 
aerobic  muatie  biodegiadatiwi  teats 
shall  be  uaipiulud  and  the  final  rcatihs 
sttbariMed  te  fe  Agency  wAha  1  yB«"crf 
the  effective  ^ate  of  tke  6aal  i^e. 

(B)  Progseas  reports  Shan  be  aafaaritted 
to  the  Agency  ^oartariy  begmsos  » 
days sAerlfae oSectne  ^tte of -dn  final 
rule. 

(2)  iadicect  fhokUysia—screeaing 
level  test—{i)  Reamed  testing.  Jhm 
indivect  fdalalysis  taat  shad  be 
coaduclBd  with  IfflT  ai  aooordanoe  with 
S  79B.3?lfi  of  «kis  di^jtEt. 

(iilfcyartny/gqmnE— !ini».(AjIThe 
indisect  photo^ws  test  shall  be 
oanpieted  and  tne  final  reaatts 
submitted  to  the  AgesBy  withiB  1  yw  sf 
the  effective  date  of  toe  fiml  nfe. 

(B)  Prqpess  r^OBts  ^all  be  auknatted 
'-  Ihr  ^y^narj  ipartrrli  In  giiaiiaij  M 
days  after  the  effective  date  of  the  fii^ 
rate. 

(3)  Chaaucal  mmiuiHi'    (i)  Required 
tes£^  Tlie  cheadcal  asabUi^  teat  afaall 
beoaadaote 
with  S  796.27504 


(filJeporttRguMiiaii  amirs.  (A)  "Hie 
cheaaoal  aohiiity  teal  iliaU  ha 
t—apltted  aad  Ifae  fiaai  nai^i 
submitted  to  the  A^eacy  wiAia  1  year  of 
the  efisdiwc  date  of  the  5nai  nie. 

(^  ft«9«as  aeporto  sfaaM  be  oUbnvtted 
to  the  Agency  ^arteiiy  bepnaiDg  90 
days  after  IIk  elective  date  of  the  final 
rule. 

(d)  Enripgmiienkd  effects  testify — (1) 
Fish  chronic  toKtcfty—^  Required 
testing.  {A}  Oironic  toidoity  tes^qg  of 
MBT  shall  be  conducted  asing  rainbow 
trout  [Salmo  gairdneri)  in  accordance 
with  I  797.  WOO  of  this  chaptei  and 
mocnliipSnions  specHten  in  paragrapii 
(dHl^i^tq  cf  tMs  section. 

(B)  Mo(fincations.  ine  foflowing 
modificatSoas  to  %  TIT.lOBO  nf  this 
chapter  for  testing  MBT  are  reqmred. 

(i)  Test  std)stance  measurement  The 
requirement  under  9  797.1BD0fcyj6)(rvj  is 
modified  so  that  test  substance 
concentration  is  also  measured  in  the 
test  substance  defivery  dhamber  prior  to 
beginning,  and  during,  the  test. 

{^pH.  Hie  leguiremeBt  under 
i  797.lO00(d){3)  is  modified -SO  &at  a  pH 
of  7  is  recommended. 

(J)  Reporti/ig.  The  requirement  under 
S  797.16(XHe)  is  meiEfied  to  include  an 
analysis  of  the  stabHi^  of  the  -stodc 
solution  for  the  duration  of  Ate  test 

(ii]  B^portiag  requirements.  {AJ  The 
fish  chronic  toxicity  tests  sfaaD  be 
coBipleted  and  fhe  final  results 
submitted  to  the  Agency  within  1  year  of 
the  e&cfive  date  of  &b  final  rule. 

{^  Progress  reports  AtSl  be  submitted 
to  the  Agency  quarterly  beginning  SO 
days  alter  the  dSective  date  ot  the  final 
rule. 

(2j  fk^hnid chronic  toxicity— t^ 
BequiKeid  iestkig.  (AJ  A  '<°r^"''^  chronic 
toxicity  test  shall  be  fooduoted  with 
MET  usiqg  Ayj/uiio  jiBf^ur  ia 
accocdance  wilh  j  79r  J310  af  this 
chapter  and  modincations  specified  in 
paragraph  jd)(2iti^(B)  of  Ais  section. 

(B)  ModificatioBB.  1%e  ialioanx^ 
modificatioM  to  I  787.1330  of  tUs 
chapter  Jar  testis  MBT  are  required. 

(i|  Teat  mdmtaace  neasuremeai.  The 
requiieai^  under  i  7fl7Jl330tdM3]iiiKB] 
is  modified  as  that  test  sabatanoe 
connnatrotiaB  is  alsa  aieaaaced  ia  the 
test  aubataaoe  dehvery  ohanber  poor  to 
beginning,  aad  <iurii^  the  teat. 

[2]  pH.  The  requirement  under 
S  787.1330  M(Sj  JB  osodified  ao  tful  a  pH 
of  7  is  KeoaauBended. 

13]  RepatHng.  I3ie  raqaireBent  vader 
i  787.1330 fej is  IS II liifiii  to tactodeaa 
aaalysia  of  the  atobiitty  af  the  atodc 
siriatiaB  ior  the  doratiaa  of  the  teat 

|iij  Reporting  eegainments. :( Aj 
Daphaid  ohiaaic  tondty  teats  shall  be 
oaqplleted  and  the  fiaaS  nesidts 


subssMed  to  the  Agency  wMaa  1  year  of 
the  eCfeotive  date  af«K  foud  nde. 

{B)  TVegreas  icuHnts  shell  be  sebmitted 
to  the  Agency  quarterly  beginning  90 
days  after  ^le  ^active  date  of  the  final 
rule. 

(e)  Health  effects  testing — (!) 
Pharmacokinetc  testing — p)  Required 
testing.  {AJ  Oral  and  dermal 
pharmacokinetic  tests  shall  be 
conducted  wilh  MBT  hi  accordance  witfi 
S  798.7470  of  this  chapter. 

(B)  Modifications.  (1)  The  requireaient 
under  {  7n.7r7V{cJp.J^  of  this  chapter 
for  testii^g  MBT  is  raodffied  so  diat  {he 
compouDd  is  lab^ed  with  ^  in  the 
benzothiazole  moiety. 

(2)  Thf  rf"]iiirpB>rnt  ^»^'^0'^ 
S  798.7470(c)(2)(ii)(B)  of  this  chapter  lor 
testily  MBT  is  modified  so  that  the  oral 
dosing  is  accomplished  by  gavage  alter 
dissolving  the  MBT  ia  a  auiitahle  vehide. 

(ii)  Re^eitiiig  mjnimmpmHi  {Aj  The 
pharmacidriartic  teats  ahaU  be 
completed  and  the  final  waaWs 
sabaitted  to  the  Agency  anthia  1  year  of 
(he  effective  date  of  the  final  nile. 

(B)  PnffpeoB  icpuil  ihaH  he  sabxaitted 
to  the  Agency  naiakiilf  Wynning90 
days  after  the  effactive  date  of  tie  final 
rule. 

(Z)  Devehpmteiitul  ioKidty  testing — (i) 
Reqmired  testing.  OevelopanHtal 
tonctty  tests  ^aH  be  condactod  with 
MBT  in  aocofdanoe  wilh  t?l8.4B00of 
this  chapter. 

(ii)  Reporting  requirements,  t A)  The 
deTRopnental  toncity  tests  shall  be 
Lonipleton  and  the  nnal  lesurts 
submitted  to  the  Agency  within  1  year  of 
the  eneiAive  date  of  the  final  nde. 

(B)  Progress  reports  Shall  be  siAinutted 
to  the  Agency  quarterly  begiiiim\g  90 
days  after  the  effective  date  of  the  final 
rule. 

|3)  Reproductive  to3cicity—{Q 
Required  teatuyi.  Reproductive  tenacity 
tests  shall  be  conducted  with  MBT  in 
accordance  wifh  1  7SB.4700  of  this 
chapter. 

[ui  Reporting  neqairemeuts.  [Aj  The 
reproductive  tests  shall  be  cangjleted 
and  the  final  results  sirf>mitted  to  the 
agency  wiihin  29  moaths  of  the  eflective 
date  of  this  liaal  rule. 

[B]  Progress  reports  shall  be  Admitted 
to  the  Agency  quarterly  begiAaiag  90 
days  alter  the  effective  date  of  the  final 
rule. 

(4J  NeumtoxJcity — (ij  Reqmired 
testing.  Neurotoidoity  tests  shall  be 
condactod  with  MBT  in  acoacdance  with 
§  i  798in5a  79BA308,  aad  TS&MOOof 
this  chapter. 

(ii)  BspoiOag  neqaiiremerts.  ^A)  The 
neurotoxicrty  teabrahi^  be  conpteted 
and  the  final  results  submitted  to  the 
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Agency  within  1  year  of  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effective  date  of  the  final 
rule. 

(5)  Mutagenic  effects— Chromosomal 
aberrations — (i)  Required  testing— {A] 
In  vitro  cytogenetics.  [1]  An  in  vitro 
cytogenetics  test  shall  be  conducted 
with  MBT  in  accordance  with  (  79a5375 
of  diis  chapter  and  modificatioa 
specified  in  paragraph  (e)(5)(i)(A](2)  of 
this  section. 

[2)  Modification.  The  requirement 
under  §  798.5375  (e)(3)  of  this  chapter  for 
testing  MBT  is  modified  so  that  the 
metabolic  activation  system  is  to  be 
derived  bom  Aroclor-induced  rat  liver 
S-0  preparation. 

(B)  In  vivo  cytogenetics.  [1]  An  in  vivo 
cytogenetics  test  shall  be  conducted 
with  MBT  in  accordance  with  {  798.5385 
of  this  chapter  and  modifications 
specified  in  paragraph  (e)(5)(i)(B){2)  of 
this  section  if  MBT  produces  a  negative 
result  in  the  in  vitro  cytogenetics  test 
conducted  pursuant  to  paragraph 
(e](6)(i)(A)  of  this  section  and 
modification  specified  in  paragraph 
(e)(5)(i)(A)(2)  of  this  section. 

[2]  Modifications  The  following 
modifications  to  9  798.5385  of  this 
chapter  for  testing  MBT  are  required. 

(fl  The  requirement  under  S  798.5385 
(d](3)(i)  is  modified  so  that  only  mice  are 
used  as  test  animals. 

[ii]  The  requirement  under  S  79a5385 
(d](5)(iii)  is  modified  so  that  the  route  of 
exposure  for  MBT  is  by  oral  gavage. 

(C)  A  dominant-lethal  assay  shall  be 
conducted  with  MBT  in  accordance  with 
9  798.5450  of  this  chapter  unless  MBT 
produces  negative  results  in  both  the  in 
vitro  and  in  vivo  cytogenetics  tests 
conducted  pursuant  to  paragraphs 
{e)(5)(i)(A)  and  (B)  of  this  section. 

(D)  A  heritable  translocation  assay 
shall  be  conducted  with  MBT  in 
accordance  with  the  test  guideline 
specified  in  9  798.5460  of  this  section  if 
MBT  produces  a  positive  result  in  the 
dominant  assay  conducted  pursuant  to 
paragraph  (e)(5)(i)(C)  of  this  section. 

(ii)  Reporting  requirements.  (A) 
Mutagenic  effects — chromosomal 
aberration  tests  with  MBT  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  after  the 
effective  date  of  the  rule  as  follows:  in 
vitro  cytogenetics.  12  months;  in  vivo 
cytogenetics,  12  months:  dominant  lethal 
assay,  24  months;  heritable 
translocation  assay,  48  months. 

(B)  Progress  reports  shall  be  submitted 
quarterly  beginning  90  days  from  the 
effective  date  of  the  rule  for  all 
mutagenicity  tests. 


(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budijget  under  control  number  2070-0033). 

[FR  Doc.  85-28286  Filed  11-5-85;  8:45  am] 

MUJNO  CODE  MW-40-M 


40  CFR  Part  799 
[OPTS-42002C:  BH-FRL  2909^] 
HuoroaHcenM;  ProposMhTest  Rui* 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  a 
rule  to  require  testing  for  certain  health 
effects  for  the  flouroalkenes  vinyl 
fluoride  (VF;  CAS  No.  75-02-5). 
vinylidene  fluoride  (VDF;  CAS  No.  75- 
38-7),  hexafluoropropene  (HFP;  CAS  No. 
116-15-4)  and  teti-afluoroethene  (TEE; 
CAS  No.  116-14-3).  This  proposed 
testing  consists  of  reproductive  effects 
testing  for  VDF,  subchronic  toxicity 
testing  for  HFP.  chronic  oncogenicity 
bioassays  for  VF  and  VDF,  tiered 
mutagenicity  testing  for  VF,  VDF,  HFP, 
and  TEE  and,  depending  on  the  outcome 
of  the  mutagenicity  testing,  chronic 
oncogenicity  bioassays  for  HFP  and 
TFE.  Interested  persons  are  invited  to 
comment  on  this  proposal. 
DATE:  Comments  must  be  submitted  by 
January  6, 1986. 

ADDRESS:  Submit  written  comments, 
identified  by  the  document  control 
number  [OPTS-42002C],  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
783),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  room  E-108, 401  M  Sb'eet  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  room  E-543,  401  M 
Street  SW.,  Washington,  DC  20460.  Toll 
Free:  (800-424-fl065).  In  Washington. 
D.C.:  (554-1404).  Outside  the  USA: 
(Operator-202-554-1404). 
SUPPLEMENTARY  INFORMATION:  EPA  iS 

issuing  a  proposed  rule  to  require  health 
effects  testing  of  vinylidene  fluoride, 
vinyl  fluoride,  hexafluoropropene,  and 
tetrafluoroethene. 

/.  Introduction 

A.  ITC  Recommendation  and  EPA 's 
Previous  Actions 

TSCA  (Pub.  L  94-469,  90  Stat.  2003  et 
seq.:  15  U.S.C.  2601  et  seq.)  established 
an  Interagency  Testing  Committee  (ITC) 
under  section  4(e)  to  recommend  to  the 
EPA  a  list  of  chemicals  to  be  considered 


for  the  promulgation  of  test  rules  under 
section  4(a)  of  the  Act. 

The  ITC  designated  the  chemical 
category  "fluoroalkenes"  for  priority 
testing  consideration  in  its  Seventh 
Report,  published  in  the  Federal  Register 
of  November  25, 1980  (45  FR  78432).  The 
ITC  recommended  testing  for  the  health 
effects  of  oncogenicity,  mutagenicity, 
teratogenicity,  reproductive  and  other 
toxic  effects.  The  Agency  responded  to 
the  rrC's  designation,  as  required  by 
section  4(e)  of  TSCA.  by  issuing  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  in  the  Federal 
Register  of  October  30, 1981  (46  FR 
53704).  In  the  ANPR.  EPA  stated  its 
intention  to  develop  a  test  rule  for 
vinylidene  fluoride  (VDF).  vinyl  fluoride 
(VF),  hexafluoropropene  (HFP), 
trifluoroethene  and  tetrafluoroethene 
(TFE)  and  its  decision  not  to  require 
further  testing  of  3,3,3-trifluoro-l- 
propene.  In  response  to  the  ANPR  the 
Fluoroalkenes  Industry  Group  (FIG) 
submitted  a  proposed  testing  program 
for  VF,  VDF,  HFP  and  TFE  and 
arguments  why  3,3,3-trifluoro-l-propene 
and  trifluoroetiiene  should  not  be  made 
subject  to  a  test  rule.  Following 
publication  of  the  ANPR,  the  Agency 
also  received  data  under  sections  8(a) 
and  8(d)  of  TSCA  on  the  fluoroalkenes. 
In  the  Federal  Register  of  June  4, 1984 
(49  FR  23112),  EPA  solicited  puWic 
comment  on  a  proposed  negotiated 
testing  agreement  (NTA)  for  VF.  VFD, 
TFE  and  HFP  and  pubUshed  its  decision 
not  to  require  testing  of  trifluoroethene 
because  of  very  low  exposures  to  that 
substance.  Subsequent  legal  action 
[NRDC  V.  EPA.  595  F.  Supp.  1255 
(S.D.N.Y.  1984))  found  that  NTA's  such 
as  that  proposed  for  the  fluoroalkenes 
are  not  a  legally  adequate  alternative  to 
test  rules  in  obtaining  needed  test  data 
on  rrC-designated  chemicals.  On 
October  30, 1984  the  court  ordered  EPA 
to  reevaluate  the  testing  needs  for  the 
fluoroalkenes  and  by  October  31, 1985 
either  propose  a  test  rule  for  the 
fluoroalkenes  or  publish  the  Agency's 
reasons  for  not  so  doing.  Therefore,  the 
Agency  is  now  proposing  a  test  rule  for 
vinylidene  fluoride  (VDF),  vinyl  fluoride 
(VF),  hexafluoropropene  (HFP)  and 
tetrafluoroethene  (TTE). 

B.  Test  Rule  Development  Under  T^CA 

Under  section  4(a)(1)  of  TSCA.  EPA 
must  require  testing  of  a  chemical 
substance  to  develop  appropriate  test 
data  if  the  Administrator  finds  that: 

(A)  (i)  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
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an  MirrM— hie  risk  af  iajuy  to  keabk  or  the 
environment. 

(ii)  there  are  insufilcient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  disthbation  in  commerce,' 
processing,  n»e,  w  disposal  of  soch  snhstance 
or  mixtwe  or  «f  any  ooaibmation  of  such 
activities  «■  faeahh  or  Ae  eaviraninenl  can 
rwisnndNy  be  ii  If  rniMi  it  or  predicted,  and 

(iii)  testiiig  of  such  suhstaace  or  mixture 
with  respect  to  such  eHects  is  necessary  to 
develop  such  data:  or 

(B)  (i]  a  chemicai  substance  or  mixture  is  or 
will  be  ptoduoed  in  substantial  quantities, 
and  (I]  it  enters  or  Bay  reasonably  be 
anticipated  to  eater  ike  etrvironment  in 
substantiai  qMnMies  or  (II]  there  is  or  nay 
be  si^nificaot  or  mbstan^  human  ex^omre 
to  such  snhstaareor  mixtere, 

(ii)  there  are  insufficient  data  and 
experience  upon  t^tich  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  snch  stibstance 
or  mixture  or  ef  «ay  combination  of  s»di 
activities  on  hoatth  or  tfae  CBriroomeat  can 
reasonably  be  dctemined  or  predicted,  aod 

(iii)  testng  of  soch  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

EPA  uses  a  wetglrt-af-evidence 
approadi  in  maldag  aection  4(a)(lMAKi) 
findings:  both  exposare  and  toxic^ 
informatioa  are  coBsidered  in 
determining  whether  available  data 
support  a  fiadiag  diat  tbe  cheancai  any 
preseal  ma  nareasmiafale  risk.  For  the 
Hndings  under  section  4(a)(lKA)(i).  EPA 
considers  only  production,  exposnie  and 
release.  For  tbe  fmdiii^  under  sections 
4(aMl)(BHni  wd  4(a)(l)(Bi(H).  EPA 
examines  toxicity  and  hie  studies  to 
detemiae  wbether  existing  information 
is  adequate  to  reasonably  determine  or 
predict  the  efEects  of  huEoan  exposure  to 
or  environawntal  release  of  die 
chemical.  !■  making  the  finding  under 
section  4{aMlMA)(iii)  or  4{a)(l)(BMiiiJ 
that  testing  is  necessary.  EPA  oonsidexs 
whether  ongoing  testii^  will  satisjfy  the 
information  needs  £ar  ^  chemical  and 
whether  testing  which  the  Agency  nufht 
require  vwnild  be  capable  of  devdopiitg 
the  necessary  information. 

EPA's  process  ka  determining  when 
these  findings  appply  is  described  in 
detail  in  EPA's  first  and  second 
proposed  test  rules.  The  section 
4(a}{1)(A]  findings  aie  discussed  in  Aie 
Federal  ReeHlar  of  |uly  18.  IdSO  {45  ¥R 
48528]  and  June  5, 1981  (46  FH  30300) 
and  the  section  4(a](l](B]  findings  are 
discussed  in  die  Fedecd  Regirter  of  ftme 
5. 1981  (46  FR  30302). 

In  evahiating  the  ITCs  testing 
recommendations  conceming  the 
fiuoroaHcenes.  EPA  oonsidered  all 
available  relevant  iiifuimation  including 
the  foUowiag:  iaforBsatiaH  presented  m 
the  ITCs  nport  recoianiendtng  testix^ 
consideratian:  (RodnctiaD  volume,  ose, 
exposare,  and  release  iaformatioa 


repoiled  by  manufactorers  of  the 
fhioroalkenes  under  the  TSCA  section 
8(a)  Prerimiary  Assessment  Information 
Rule  (40  CFR  Part  712);  kealdi  and  safety 
studies  submitted  under  Am  TSCA 
section  8{dJ  Health  AnH  Safety  rintg 
Reporting  Rule  (40  CFR  Part  712):  health 
and  safety  data  studies  submitted  under 
the  TSCA  section  8(dJ  Health  and  Safety 
Data  Reporting  Rule  t40  t3FR  Part  71t>) 
concerning  the  ihioroalkenesi  and 
published  and  unpublished  data 
available  to  tbe  Ageacjr.  fined  on  its 
evaluation,  as  described  in  tiiiB 
proposed  rule,  EPA  is  proposing  heakh 
cixCCiS  tcsuiTc  rcc^vircnicnts  tor 
vinyiidaae  Owitde.  Tinyl  flaoiide, 
hexaflaorapiopene  and 
tetrafluoroetkoK  onder  section 
4(a)(1)(A). 

n.  Ke>new  of  Availahle  Data 

A.Pmfik 

The  ITC  tKel  1)  defined  the 
designated  fluoroalkenes  to  Include 
those  compotmds  havli^  tbe  ^neral 
chemical  fonnulas  C^{om~miPm>  where  n 
equals  2  or  3  and  x  equals  1  to  &  Six 
fluoroalkenes  meeting  this  categoiy 
definition  were  identified  from  the 
TSCA  Chemical  Substances  Inventory. 
Two  of  the  six  chemicals, 
trifhioroethene  and  3,3,3-trifluoro-l- 
propene,  were  considered  by  the  Agency 
not  to  warrafft  additional  testing  at  ftas 
time.  The  reasons  relating  to  this 
decision  have  been  discussed  in  the 
ANre  and  proposed  NTA  lor 
flooroalkenes.  "Hie  remaining  four 
compounds.  VF,  VDF.  T¥VL  and  HFP  are 
the  subject  of  this  proposed  ndemakii^. 
All  of  these  chemicals  am  gases  at  room 
temperatare. 

B.  Production  and  Use 

Fluoroalkenes  in  tins  category  aie 
produced  and  processed  inclosed 
systems  for  ecoaooaic  reasoas  ixad,  in 
the  case  of  vinjrl  fluoride,  vinylidene 
fluoride  and  tetrafluoFoetheoe,  also 
because  of  an  eiqpdosioo  hazard  if  the 
substances  are  not  well  contained. 

The  four  fluoroalkenes  under 
consideration  iJor  tpatir^g  aie  used 
exclusively  as  precursors  in  the 
manufacture  of  highly  specialized 
polymers  and  elastoBiers.  PradiictioB 
levels  in  1977  were  less  tbnn  7  million 
pounds  for  VF,  10  million  pounds  for 
VDF.  10  to  50  million  pounds  forTFE 
and  1  to  10  siiliion  pounds  for  HFP 
(Refs.  2  through  4  and  9). 

C  EicposuFe  aad  ReJeoMe 

According  to  information  provided  by 
industry,  product  loss  is  minimal  (Ref. 
5).  Actual  meassremeiits  erf  exposure  lo 
tbe  various  cfaeimcals  were  described  in 


the  ANFfR.  Si^meqaenl  V>  the  ANFR,  and 
as  reported  in  the  proposed  NTA,  the 
rH?  reponed  on  tRiman  CTd  area 
mouitoilng  stages  conducted  tot  v  uiy* 
tliioriQe,  tcrtraRQorocTnene, 
hexafluoropropene  and  vinylidene 
flaoride  in  4ie  wtnfcfriaoe.  A9  data 
indicated  aveiage  iwiian  expostne 
levels  are  less  than  1  part  per  raflion 
(ppm).  Area  neidtofing  levels  were 
reported  as  naf  eMjeediiig  V)  ppn. 
Individual  personal  nomtors  ifid  not 
exceed  a  S  ppm  peA  level.  Bstiraates  of 
the  numbers  of  workers  exposed  follow: 

Worker  Expowre  Estsmths 


Chsfnicsl 


Vtayf  Ruood* 

Vnylkiara  KuortSi. 
TefrafluomW— .- 


'——t  MB 


0) 
<S) 


MOBH 


>.4as 

1.900 
5,009 


(6) 
(7) 
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D.  Health  ^fecta 

1.  Chronic  Effect.  The  ITC  reported 
renal  damage  was  fomd  in  tests 
conducted  with  tetraflaoroethene  and 
hexaflttotupmpeiie  (Refs.  S,  10  tiirongh 
12).  The  ITC  report  inchrded  citations  of 
changes  in  blood  potassinffl  and  ttrinfery 
potassiam  after  iidialation  exposTHe  of 
test  aniraals  to  HFP,  VDF,  TFE  and  VF 
(Refs.  IS  throBgh  15).  lite  ITC  believed 
these  changes  in  potaseiura  levels 
reflected  a  metabolic  paAway  which 
released  flaoride  ions  in  ^  animals, 
"nie  rrc  postulated  that  the  flaoride  ions 
could  bind  widi  portassiam,  thereby 
causing  'die  reported  renal  disfunction 
and  possibly  cardiovascular  effects. 

A  sobchronic  toxicity  study  on  TFE 
was  submitted  by  tire  Sotaety  of  Rastics 
Industry.  Inc.  {Ref.  W)  and  reported  in 
the  Proposed  Negotiated  Test  Program 
FEDERAL  RSGISTSl  Notice.  This  study 
was  leviewed  by  Agency  scientists  and 
was  found  to  provide  a  we^^^^efined,  no- 
observed-efFect-lerel  of  200  ppm  for 
kidney  effectr,  it  was  deemed  adequate. 
Another  study  {Ref.  17^  submitted  by  the 
FIG,  a  14-day  sobacute  stndy  with  \W9, 
demonstrated  kidney  effects  sintSar  to 
those  seen  in  the  TFE  study.  T^  results 
of  these  two  stmhes  tend  to  confiam  the 
renal  effects  of  this  class  of  componmls. 
While  the  90-day  TFE  stndy  is  valid  as  a 
predictor  for  toxic  endpoints,  the 
Agency  does  not  consider  the  14-day 
study  on  HFP  sufficient  to  predict  Ae 
knig  turn  no-effect  lerel  of  \w  on  the 
kidneys. 

In  prelinrinary  results  of  a  subcfaromc 
study  sponsored  by  the  Association  of 
Plastics  Manufacturers  in  Gunjpe 
(APME).  and  submitted  to  the  Agency 
by  Pennwalt  Corpora  titjn,  VDF-exposed 
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rats  demonstrated  a  greater  than  SO 
percent  decrease  in  testis  weight  in  the 
hi^  dose  group  (40000  m>m.  by 
inhaletkui)  after  13  weeks  of  exposure 
(Ref.  28).  Pennwalt  notes  that  these 
results  are  contrary  to  a  similar  study  on 
VDF  in  rats  and  mice  performed  by  the 
National  Toxicology  Program  (NTP). 
Niks  study  yielded  no  compound 
related  effects,  even  at  a  50,000  ppm 
dose  level  (Ref.  24).  Pennwalt  stated  that 
it  believes  non-compound  related 
factors  (e.g..  stress,  diet,  disease)  soay 
have  influenced  the  results  of  the  APME 
study,  but  that  additional  data  are 
needed  to  clarify  the  APME  study 
results. 

2.  Carcinogenicity.  The  ITC  reported 
on  a  carcinogenicity  study  on  VDF  (Ref. 
18).  While  the  study  did  show 
malignancies  in  rats,  the  test  methods 
were  considered  qaestionabie  by  the 
Agency.  However,  a  second  study  with 
VDF  (Ref.  19)  demonstrated  that  VDF 
produced  premalignant  hepatocellular 
lesions  in  rats. 

The  ITC  also  reported  that  in  studies 
with  VF,  Uver  toxicity  similar  to  that  of 
vinyl  chloride  (VC)  was  seen  (Refs.  20 
and  21).  The  ITC  further  stated  that 
additional  analysis  of  this  study 
revealed  that  the  toxic  effects  may  have 
been  initiated  or  promoted  by  other 
chemicals  used  in  the  experiment.  PCB 
and  trichloropropane  epoxide.  However, 
the  ITC  did  believe  that  the  lesions 
reported  by  the  study  were  from  the 
treatment  with  the  vinyl  haUdes  and 
that  the  toxicity  of  VF  may  be  mediated 
through  epoxide  intermediates.  Based  on 
these  suggestive  findings  of  the 
oncogenic  potential  of  VDF  and  VF,  and 
the  structural  similarities  of  these 
substances  to  die  oncogens  vinylidene 
chloride  and  vinyl  chloride  (Ref.  23), 
EPA  believes  that  both  VDF  and  VF 
should  be  tested  for  oncogenicity. 
Oncogenicity  testing  of  VDF  in  die  rat. 
including  subchronic  toxicity  testing,  is 
currently  ongoing  in  Europe  under  the 
auspices  of  the  Association  of  Plastics 
Manufacturers  in  Eun^e.  The  protocols 
for  this  testing  (Refs.  24  and  25)  were 
submitted  to  EPA  by  the  FIG.  reviewed 
and  approved  as  adequate  by  EPA.  and 
considered  as  part  of  the  NTA  for  the 
fluoroalkenes,  as  described  in  the  Jime 
4, 1984  Fsdaral  Register  (46  FR  23112). 
However,  this  stud^  does  not  include 
oncogenicity  testing  in  a  second  species, 
a  characteristic  generally  considned  by 
EPA.  NTP  and  oUiers  to  be  necessary  to 
fidly  evaluate  a  chefmcal's  oncogenic 
potential. 

3.  Mutagenicity,  The  ITC  reported 
several  mutagenicity  studies  for  VF  and 
VDP.  Additional  information  was 


reviewed  and  reported  by  the  Agency  in 
its  Proposed  Negotiated  Test  Program 
(June  4, 1984;  48  FR  23112).  These  data 
indicate  that  in  mutagenicity  tests  with 
K  coJi  both  VF  and  >^F  gave  positive 
mutagenic  residts.  In  addition,  when 
VDF  was  tested  in  the  Salmonella 
reverse  mutation  assay  (Ames)  this 
compound  was  positive  in  one  test 
strain  both  with  and  without  metabolic 
activation.  Neither  VF  nor  HFP  gave 
positive  results  in  the  Salmonella  assay. 
There  are  no  mutagenicity  data  on  TFE 
at  present 

4.  Metabolism.  A  member  company  of 
the  FIG  (ICI  Americas]  submitted  a 
metabolism  study  oflTE  in  rats  (Ref. 
22).  The  test  hidicated  that  the  major 
metabolic  pathway  of  TFE  was  through 
glutathione,  not  throu^  the  cytochrome 
P450  pathway  as  in  other  haloaOcene 
metabohsm,  notably  vinyl  chloride.  This 
group  also  tested  the  TPE-cysteine 
conjugate  and  die  HPP-systeine 
conjugate  metabolite  in  the  Salmonella 
assay  and  reported  negative  findings  for 
the  metabolites.  They  did  not  test  the 
parent  compounds  TFE  or  HFP  in  the 
assay.  The  report  speculated  that  the 
metabobtes  found  in  the  lower  carbon 
fluoroalkenes  (i.e.  VF  and  VDF)  which 
do  follow  the  cytodirome  PI50 
metabolic  pathway  could  be  more 
biologically  active  since  they  could  form 
epoxides  in  the  cytochrome  metabolic 
pathway. 

5.  Developmental  Toxicity.  As 
discussed  in  the  Agency's  previous 
proposed  NTA  (46  FR  23112),  EPA  has 
found  no  evidence  to  suggest  that  VF, 
VDF,  TFE  or  HFP  may  cause 
teratogenicity  or  other  developmentally 
toxic  effects.  Industry  has  submitted  a 
teratogenicity  study  for  VDF  which  has 
been  reviewed  by  EPA  and  found  to  be 
adequately  performed;  it  showed  no 
evidence  of  teratogenic  effects. 

in.  Findings 

EPA  is  basing  its  proposed  health 
effects  testing  of  VF,  VDF,  TFE  and  HFP 
on  the  authority  of  section  4(aKl)(A)  of 
TSCA. 

EPA  finds  that  the  manufacttuv  of 
these  fluoroalkenes  may  present  an 
unreasonable  risk  of  chronic  health 
effects,  oncogenicity  or  mutagenicity  to 
humans  exposed  to  diese  substances, 
based  on  data  [Mesented  in  Unit  II.D. 
which  indicate  that  VF  and  VDF  may 
have  potential  cmcogenic  effects,  that 
VF.  VDF,  TFE  and  HFP  may  have 
potential  chronic  renal  effects,  that  VDP 
may  have  potential  reproductive  effects 
and  that  VF,  VDF,  TFE  and  HFP  may 
have  mutagenic  efiiects. 

Available  data  indicate  that  VDF  may 
produce  oncogenic  effects,  as  evidenced 


by  positive  mutagencity  in  £.  coli  and  a 
strain  of  Salmonella,  preneoplastic 
changes  observed  in  the  liver  cells  of 
rats  treated  with  VDF.  and  positive 
oncogenicity  results  in  a  study 
submitted  by  die  FIG.  Although  Uiis 
letter  study  was  performed  osing 
methodolc^  considered  questionable 
by  the  Agency,  the  results  are 
nonetheless  considered  suggestive  of 
oncogenic  potential  for  VDF.  VI^  is 
also  structurally  similar  to  vinylidene 
chloride,  whidi  has  shown  evidence  of 
oncogenicity  in  some  studies. 

The  Agency  also  finds  thafthe  data 
available  for  VF  indicate  that  VF  may 
produce  oncogenic  effects,  based  oa 
positive  mutagenicity  in  K  coli;  Uver 
toxicity  similar  to  that  seen  for  vinyl 
chloride  (a  known  human  oncogen),  and 
the  structural  similarity  (^  VF  to  vinyl 
diloride.  Additionally,  both  TFE  and 
HFP  have  produced  renal  fnnctiim 
impairment,  althou^  witboot  a  no- 
observed  effect  level  being  established 
for  HFP.  Both  VF  and  VDF  and  induce 
similar  changes  in  blood  end  urine 
chemistry  as  HFP  and  TFE  when 
administered  to  test  animals,  suggesting 
the  possibility  for  similar  renal  toxicity. 
Newly  available  data,  showing 
testicular  effects  in  rats  exposed  to  VDF. 
are  suggestive  of  possible  reproducti've 
effects  due  to  VDF  exposure.  Finally,  as 
reported  by  the  ITC  the  fluoroalkenes 
may  metabolize  to  farm  reactive 
epoxides  which  can  result  in 
genotoxicity.  Although  the  TFE  and  HFP 
metabobte  data  do  not  indicate 
mutagenic  potential  in  the  Salmonella 
test  system,  this  test  alone  is  insufficient 
evidence  of  non-mutagenidty  of  a 
compound,  llterefore  the  Agency 
considers  that  the  individual  chemicals 
VF,  VDF,  TFE  and  HFP  may  have 
genotoxic  potential  and  present  a 
mutagenic  risk  to  himians  exposed  to 
these  chemicals.  Data  available  on  these 
effects  are  inconclusive  and  further 
testing  is  needed. 

EPA  also  finds  that  diere  is  sufficient 
potential  for  human  exposure  to  VF. 
VDF,  TFE  and  HFP.  as  discussed  in  Unit 
n.C,  to  su|^>ort  section  4(a)(1)(A) 
findings  for  these  chemicals,  although 
the  exposures  may  not  be  great  enough 
to  make  the  findings  required  nnder 
section  4(a)(1)(B).  The  Agency  also  finds 
that  the  available  data  are  insufficient 
to  reasonably  predict  or  determine  the 
effects  die  manufacture  of  VF,  VDF,  TFE 
and  HFP  on  human  health  in  the  areas 
noted  above  and.  thus,  EPA  finds  tiiat 
testing  is  necessary  to  develop  such 
data. 
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IV.  propoMd  rule  and  test  standaids 

A.  Proposed  Testing  and  Test  Standards 

The  Agency  is  proposing  that  health 
effects  testing  be  conducted  on  the 
fiouroalkenes  in  accordance  with 
specific  test  guidelines  set  forth  in  Htle 
40  of  the  Code  of  Federal  Regulations  as 
enumerated  below.  Test  methods  under 
new  Parts  796, 797,  and  798  were 
published  in  the  Federal  Register  of 
Septembo^  27, 1985  (50  FR  39252).  The 
Agency  is  proposing  that  HFP  be  tested 
in  the  rat  and  mouse  for  inhalation 
subchronic  toxicity  as  specified  in 
S  796.2450  and  as  modified  in 
S  799.1700(c)(3](i)(B).  Subchronic 
toxicity  testing  is  not  being  proposed  for 
TFE  because  adequate  data  are 
currently  available  as  noted  in  Unit 
n.D.1..  above.  Separate  subchronic 
testing  is  not  being  required  for  VF  and 
VDF  because  it  is  included  as  part  of  the 
oncogenicity  testing  being  required  for 
those  substances.  The  Agency  is 
proposing  that  inhalation  oncogenicity 
tests  be  conducted  in  rats  and  mice  for 
VF  and  VDF.  The  test  guidelines  in 
i  798.3300  are  proposed  as  the  test 
standards  for  the  oncogenicity  testing  of 
VF  in  both  species  and  for  VDF  in  mice. 
For  testing  of  VDF  in  rats,  EPA  proposes 
that  the  test  protocols  submitted  earlier 
by  the  FIG  (Refs.  24  and  25)  be  adopted 
as  the  test  standards  under  this  rule. 
These  protocols  were  reviewed  and 
approved  by  the  Agency  as  part  of  the 
previous  proposed  NTA.  The 
oncogenicity  testing  for  VF  and  VDF  is 
an  immediate  requirement.  The  Agency 
believes  that  the  data  now  available  on 
these  two  compounds  support  a  section 
4(a)(l)(A)(i)  finding  that  the  manufacture 
of  these  substances  may  present  an 
imreasonable  risk  of  oncogenicity.  There 
is  substantially  less  evidence  at  the 
present  time  which  would  indicate  that 
either  TFE  or  HFP  may  be  potential 
oncogens.  The  structural  similarity 
among  the  fiouroalkenes  and  between 
the  fiouroalkenes  and  the  chloroalkenes 
provides  limited  suggestive  evidence 
that  there  may  be  potential  for  TFE  and 
HFP  to  exert  oncogenic  effects. 
However,  other  data  suggest  that  the 
metabolism  of  TFE  and  HFP  may  be 
different  from  that  of  VF  and  VDF. 
Overall,  the  Agency  believes  that  the 
weight  of  evidence  is  insufficient  to 
propose  oncogenicity  testing  at  this  time 
for  TFE  and  HFP.  Therefore, 
oncogenicity  testing  for  TFE  and  HFP  is 
being  proposed  only  if  triggered  by  the 
results  of  the  mutagenicity  testing  being 
proposed  in  this  rule.  It  is  proposed  that 
the  test  guidelines  in  S  798.3800  be  used 
as  the  test  standards  for  such  testing  if  it 
is  triggered.  Positive  test  results  for  TFE 
or  HFP  in  any  of  the  following  tests  will 


trigger  the  oncogenicity  testing 
requirement  for  that  chemical:  in  vitro 
cytogenitics  assay,  in  vivo  cytogenetics 
assay,  mammaUan  cells  in  culture  assay 
and  sex-linked  recessive  lethal  assay  in 
Drosophila  melanogaster. 

Based  on  data  recendy  submitted  to 
the  Agency  showing  significant 
testicular  effects  on  rats  to  subchronic 
exposure  of  VDF  (Ref.  28),  the  Agency  is 
also  proposing  a  2-generation 
reproduction  study  in  rats  for  VDF,  to  be 
conducted  according  to  the  test 
guidelines  specified  in  §  798.4700 

To  assess  the  potential  for  the 
fluoroalkenes  to  cause  gene  mutations, 
the  Agency  is  proposing  mutagenicity 
testing  in  Uie  Salmonella  reverse 
mutation  assay  as  specified  in 
§  798.5265  and  as  modified  in 
§  799.1700(c)(l)(i)(A)(2)  for  TFE.  EPA 
has  adequate  data  on  the  other  three 
compunds  in  this  test  EPA  is  also 
proposing  that  mutagenicity  testing  for 
cells  in  culture  be  conducted  for  VF  and 
HFP  on  subclones  of  CHO  cells  as 
specified  in  S  798.5300  and  as  modified 
in  S  799.1700(c){l)(i)(B)(2).  The  same  test 
must  also  be  performed  for  TFE  should 
that  substance  produce  negative  results 
in  the  Salmonella  assay.  If  the  results  of 
cells  in  culture  test  are  positive  for  any 
individual  fluoroalkene  or  if  the  results 
of  the  Salmonella  test  for  TFE  are 
positive,  then  a  Drosophila  sex-linked 
recessive  lethal  (SLRL)  assay  shall  be 
conducted  as  specified  in  §  798.5275  and 
as  modified  in  S  799.1700(c)(l){C)(2)  for 
that  chemical.  Based  on  positive  results 
from  the  testing  of  VDF  in  the 
Salmonella  assay,  as  discussed  in 
UnitII.D.,  the  Agency  is  proposing  that 
VDF  be  tested  in  the  SLRL  assay.  A 
positive  result  in  the  SLRL  for  any 
chemical  tested  will  trigger  a  mouse 
specific  locus  test,  specified  in 
§  798.5200  and  as  modified  in 
S  799.1700(c)(l)(i)(D){2),  in  the  same 
chemical.  If  the  cells  in  culture  test  is 
negative  then  no  further  gene  mutations 
testing  will  be  required  for  that 
fluoroalkene.  If  the  SLRL  assay  is 
negative  then  the  mouse  specific  locus 
test  will  not  be  required. 

To  assess  the  potential  for 
fluoroalkenes  to  cause  chromosal 
aberrations,  the  Agency  is  proposing 
that  in  vitro  cytogenetic  assays  be 
conducted  on  VF,  VDF,  TFE  and  HFP  as 
specified  in  {  798.5375  and  as  modified 
in  §  799.1700(c)(2)(i)(A)(2).  If  the  results 
of  the  in  vitro  test  are  positive  then  a 
dominant  lethal  assay  will  be  required 
as  specified  in  S  798.5450  and  as 
modified  in  S  799.1700(c)(2)(i)(C)(2;.  A 
positive  result  in  the  dominant  lethal 
assay  will  trigger  a  heritable 
translocation  assay  as  specified  in 


§  798.5460  and  as  modified  in 
S  799.1700{c)(2)(i)(pK2).  If  the  in  vitro 
cytogenetic  assay  is  negative  than  an  in 
vivo  cytogenetic  assay  will  be  required 
(as  specified  in  S  798.5385  and  as 
modified  in  S  799.1700(c)(2)(i)(B)(2))  for 
that  fluoroalkene.  Should  the  in  vivo 
cytogenetic  results  prove  negative,  then 
no  further  chromosamal  aberration 
testing  would  be  required  for  that 
substance.  A  positive  result  in  the  in 
vivo  cytogenetic  assay  for  any 
fluoroalkene  would  trigger  the  dominant 
lethal  assay  for  that  fluoroalkene.  Again, 
if  the  dominant  lethal  assay  is  positive 
for  any  fluoroalkene  a  heritable 
translocation  assay  shall  be  conducted 
for  that  fluoroalkene. 

If  the  results  from  the  dominant  lethal 
assay  and/or  the  SLRL  assay  are 
positive,  EPA  will  hold  a  public  program 
review  prior  to  initiating  the  heritable 
translocation  and/or  mouse  specific 
locus  testing.  Public  participation  in  this 
program  review  will  be  in  the  form  of 
written  public  comments  or  a  public 
meeting.  Request  for  public  comments  or 
notification  of  a  public  meeting  will  be 
published  in  the  Federal  Register. 
Should  the  Agency  determine,  based  on 
the  weight  of  the  evidence  then 
available,  that  proceeding  to  the 
heritable  translocation  test  and/or 
mouse  specific  locus  test  is  no  longer 
warranted,  the  Agency  would  propose  to 
repeal  that  test  requirement  and,  after 
public  comment,  issue  a  final 
amendment  to  rescind  the  requirement  | 

For  a  more  detailed  discussion 
concerning  mutagenicity  tiered  testing 
and  program  review  see  the  final  test 
rule  for  the  C9  aromatic  hydrocarbon 
fraction  (50  FR  20662,  May  17, 1985). 

The  Agency  is  proposing  that  the 
above  referenced  TSCA  Health  Effects 
Test  Guidelines  be  considered  the  test 
standards  for  the  purposes  of  the 
proposed  tests  for  the  fluoroalkenes. 
The  specified  TSCA  guidelines  for 
Health  Effects  Testing  provide  generally 
accepted  minimal  conditions  for 
ensuring  that  any  required  testing  will 
result  in  reliable  and  adequate  data  for 
evaluating  the  health  effects  of  VDF,  VF, 
TFE  and  HFP.  The  Agency  re>ciews  the 
TSCA  test  guidelines  once  a  year  in 
accordance  with  the  process  described 
in  the  Federal  Register  of  September  22. 
1982  (47  FR  48157).  In  reviewing  the 
applicabiUty  of  certain  of  the  mutagenic 
effects  and  subchronic  test  guidelines  to 
the  fluoroalkenes,  EPA  has  determined 
that  certain  modifications  should  be 
made  to  these  guidelines  in  order  to 
ensure  that  the  resulting  data  are 
reliable  and  adequate. 

EPA  intends  to  propose  shortly  in  a 
separate  Federal  Register  notice  certain 
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revisions  to  these  TSCA  Test  Guidelines 
to  provide  more  explicit  guidance  on  the 
necessary  minimum  elements  for  each 
study.  In  addition,  these  revisions  will 
avoid  repetitive  diemical-by-chemical 
changes  to  the  guidelines  in  their 
adoption  as  test  standards  for  chemical- 
specific  test  rules.  EPA  is  proposing  that 
these  modifications  be  adopted  in  the 
test  standards  for  VF.  VDF.  HFP.  and 
TFE. 

B.  Test  Substance 

EPA  is  proposing  testing  of  VDF,  VF, 
TFE  and  HFP  of  at  least  99  percent 
purity.  EPA  believes  that  test  materials 
of  this  purity  are  available  at  reasonable 
cost.  EPA  has  specified  relatively  pure 
substances  for  testing  because  the 
Agency  is  interested  in  evaluating  the 
effects  attributed  to  the  subject 
compounds  themselves.  This 
requirement  would  increase  the 
likelihood  that  any  toxic  effects 
observed  are  related  to  the  subject 
fluoroalkenes  and  not  to  any  impurities. 

C.  Persons  Required  to  Test 

Section  4(b)(3)(B)  of  TSCA  specifies 
that  the  activities  for  which  the  Agency 
makes  section  4(a)  findings 
(manufacture,  processing,  distribution, 
use  and/or  disposal)  determine  who 
bears  the  responsibility  for  testing. 
Manufacturers  are  required  to  test  if  the 
findings  are  based  on  manufacturing 
("manufacture"  is  defined  in  section  3(7} 
of  TSCA  to  include  "import"). 
Processors  are  required  to  test  if  the 
findings  are  based  on  processing.  Both 
manufacturers  and  processors  are 
required  to  test  if  the  exposures  giving 
rise  to  the  potential  risk  occur  during 
use,  distribution,  or  disposal.  Because 
EPA  has  found  that  there  are  insufficient 
data  to  reasonably  determine  or  predict 
the  effects  of  the  manufacture  of  the 
fluoroalkenes  on  human  health,  EPA  is 
proposing  that  persons  who 
manufacture  or  intend  to  manufacture 
VF,  VDF,  TFE  or  HFP  at  any  time  from 
the  effective  date  of  the  final  test  rule  to 
the  end  of  the  reimbursement  period  be 
subject  to  the  specific  health  effects 
testing  requirements  for  each  individual 
fluoroalkene  which  they  manufacture. 
Thus,  those  persons  who  manufacture  or 
intend  to  manufacture  all  four 
fluoroalkenes  will  be  subject  to  the 
entire  set  of  testing  requirements  set 
forth  in  this  rule.  However,  those 
persons  who  manufacture  or  intend  to 
manufacture  a  subset  of  those  four 
chemicals  will  only  be  responsible  for 
the  particular  testing  requirements  for 
the  subset  of  fluoroalkenes  which  they 
manufacture.  The  end  of  the 
reimbursement  period  will  be  5  years 
after  the  last  final  report  is  submitted  or 


an  amount  of  time  after  the  submission 
of  the  last  final  report  required  under 
the  test  rule  equal  to  that  which  was 
required  to  develop  data,  if  more  than  5 
years. 

Because  TSCA  contains  provisions  to 
avoid  dupUcative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c]  provides  that  any  person 
required  to  test  may  apply  to  Q'A  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exceptions  in  40  CFR 
Part  790. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  the  fluoroalkenes. 
As  noted  in  Unit  IV.B.,  EPA  is  interested 
in  evaluating  the  effects  attributable  to 
the  fluoroalkenes  subject  to  this  rule 
themselves,  and  has  specified  a 
relatively  pure  substance  for  testing. 

Manufacturers  subject  to  this  test  rule 
must  comply  with  the  test  rule 
development  and  exemption  procedures 
in  40  CFR  Part  790  for  single-phase 
rulemaking. 

D.  Reporting  Requirements 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (GLP)  standards 
which  appear  in  40  CFR  Part  792. 

In  accordance  with  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  at  least  30 
days  prior  to  the  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Ageny  is 
proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  as  follows: 

1.  The  subchronic  toxicity  test  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  15 
months  of  the  effective  date  of  the  final 
test  rule.  Progress  reports  shall  be 
submitted  quarterly. 

2.  The  reproductive  effects  test  shall 
be  completed  and  final  results  submitted 
to  the  Agency  within  29  months  of  the 
effective  date  of  the  final  rule.  Progress 
reports  shall  be  submitted  quarterly. 

3.  The  mutagenicity  studies  shall  be 
completed  and  final  results  submitted  to 
the  Agency  within  36  months  of  the 
effective  date  of  the  final  test  rule  if  the 


criteria  necessary  to  trigger  all  of  the 
mutagenicity  testing  are  met  E)eadline8 
for  submission  of  results  for  individual 
tests  are  specified  in  the  rule.  Progress 
reports  shall  be  submitted  quarterly. 

4.  The  oncongenicity  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  53 
months  of  the  effective  date  of  the  final 
rule  for  VF  and  VDF,  and  within  67 
months  for  HFP  and  TFE,  if  required  by 
the  mutagenicity  testing.  Progress 
reports  shall  be  submitted  quarterly. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  FedenI  Register  as  required  by 
section  4(d)  of  TSCA. 

Persons  who  export  a  diemical  ot 
mixture  which  is  subject  to  a  section  4 
test  rule  are  subject  to  the  export 
reporting  requirements  of  section  12(b) 
of  TSCA.  Final  regulations  interpreting 
the  requirements  of  section  12(b)  are  in 
40  CFR  Part  707  (December  16, 1980;  45 
FR  82844).  In  brief,  as  of  the  effective 
date  of  the  final  test  rule,  an  exporter  of 
the  fluoroalkenes  covered  by  this  rule 
(VF.  VDF.  HFP  and  TFE)  must  report  to 
EPA  the  first  annual  export  or  intended 
export  of  a  fluoroalkene  to  any  one 
country.  EPA  will  notify  the  foreign 
country  concerning  the  test  rule  for  the 
chemical. 

E.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspects  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  on  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records,  (2)  submit  refwrts,  notices,  or 
other  information,  or  (30  permit  access 
to  or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally.  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  •  *  *."  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 
Laboratory  audits/inspections  will  be 
conducted  periodically  in  accordance 
with  the  authority  and  procedures 
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outluai  in  TSCA  MctioB  11  fay  ^)y 
deM^iated  ttpumuttaHfm  of  the  EPA 
for  lin  purpoat  of  rirtfrrainii^ 
coiapliaaoe  with  any  final  nfe  for  th« 
fluorrrilnwin  These  inapactiiMu  mey  be 
condadlad  Iw  ymp— ei  whidi  tecMe 
verificatioB  Ihat  (eatiqg  tet  begHB.  Ih«t 
schedule*  are  hei^g  Met.  that  repeiti 
accurately  reflect  the  oiMlerl^Bg  raw 
data  aad  iateiyretatioM  theraof.  end 
that  the  TSCA  GLP  itaadardB  and  the 
test  standaid*  aataUiehed  ia  the  rale  are 
hrinflmaipiiiiil  wilh 

EI>A'e  authority  to  ivpect  a  tesiins 
fadli^  ^aa  derives  from  aecttoa  4{bXl) 
of  TSCA.  wrhiofa  direct*  EPA  to 
pnaulgate  alaadafda  far  the 
derelapHMBtof  feeatdaU.  Ikeae 
standards  aee  defined  hi  aec^oa  3tl2XBi 
of  TSCA  to  include  those  requaremaalB 
necesaaty  to  aaaure  that  data  developed 
under  teatiag  ndes  are  leiiable  and 
adequate,  and  such  ather  requiisBieBte 
as  are  necessary  to  pnowde  suoh 
assHEaaoe.  The  Agency  auiDtains  that 
labanlory  nspectioas  aie  necessary  to 
provide  this  assiaaace. 

Vinhtati  af  TSCA  are  subject  to 
criniaal  aad  civil  liabihty.  Persaiu  who 
subaut  materialfy  aiaieadiqg  or  false 
infoiBMrtien  in  nnawottion  with  the 
reqaineaaents  af  any  peovistoii  of  (his 
rule  may  be  subject  to  penalties  whkh 
may  be  calcalated  aa  if  they  never 
sulunitted  dieir  data.  Under  the  penalty 
provision  of  section  16  of  TSCA.  ai^ 
person  who  violates  section  15  could  be 
subject  to  a  dvil  penahy  of  op  to  $2S,000 
for  each  iFinialion  wifc  aach  day  sf 
opeiaMaa  in  viokben  ooastitatiag  a 
separate  vanlatinti  This  pravisiaa  wdbU 
be  applicable  pdmarfly  to 
manrfaotarers  that  fad  to  salnnit  a  letter 
of  intont  or  an  exeoptiasi  reqKst  and 
that  oantimewaaafarlHriag  after  the 
deadkaes  far  such  anfanxiasioDS. 
iCnowng  ar  willfid  violafions  coald  lead 
to  the  inpantiaa  of  ciiminal  penalties  of 
up  to  $2S.I00  lor  each  day  of  vialatian 
aad  iaapnaaaBMnt  iisr  iqp  to  1  year.  In 
deterauBBOg  te  aaowrt  of  penalty.  EPA 
will  take  into  account  the  senoiuaess  of 
the  vioirtiaa  and  the  Aegne  of 
calpafathty  «f  the  vioktor  as  well  as  aU 
the  other  factors  listed  in  section  lA. 
Other  remedies  are  availafale  to  EPA 
under  aeotiaB  17  of  TSCA,  sncfa  as 
seektog  an  injiBdian  to  mstrain 
violations  of  TSCA  sectioB  4. 

tadividBab  as  wed  as  coiporatians 
could  be  sabject  to  enfoiceoKnt  atdions. 
Sectiooa  15  and  16  of  TSCA  apply  to 
"any  peeson"  who  violates  vaiioas 
provisions  of  TSCA.  BPA  may,  at  its 
discretion,  proceed  against  individaais 
as  weD  as  oanpaaies  theatselves.  in 
partiadar.  tins  indodes  individBals  who 
report  £a)se  isfaraiation  or  who  caaae  it 


to  beiKvacted.  Im  addition,  the 
submiasien  of  isiae.  ikMkam.  «r 
fraudnleat  stsfteneats  is  a  violation 
under  18  U.S.C  lOn. 

V.  Issues  for  Comment 

This  ipraipased  ode  specifies  TSCA 
test  guideUaes  with  certain 
modificatians  a»  the  test  staadards  for 
heaUh  testiBg  «f  ihioroaHwne*.  The 
Aqnary  is  sniiritiHg  ooamwitH  as  to 
whether  theae  health  effects  tost 
guidelines  and  mgdifiiraHnBS  are 
appropciato  far  the  ♦•^**"fl  of 
fluoroaUcanea.  Also  regardiBg  the  testiiig 
of  flaoroalkenea.  the  Agency  requests 
csBunentson: 

1.  The  adequaqy  of  ibis  testing. 

2.  Ihe  Esportiag  tisaes  £or  the 
idenfified  health  effects  teats. 

3.  Whether  there  are  any  other  testing 
approaches  which  should  be  considered. 

Two  further  issues  for  coaunent  arise 
from  the  £sct  that  oncogeaicity  testing  is 
being  proposed  ior  VDF  in  both  rats  and 
nice  even  though  OBcqsenicity  testing 
(in  cats  alone)  is  "■fl"*ifl  ia  Euro(>e 
under  the  aaspioes  of  the  Asaaciation  of 
Plastics  Mafu^acturecs  in  Europe  and 
testing  ie  also  planned  for  VDF  in  rals 
and  mice  by  the  National  Toxicology 
Program  (NTP).  NTP  ia  also  coasideriiv 
ita  for  oncogenicity  teatii^  in  rats  and 
mice.  The  Agency  believes  that  both 
rats  and  mice  should  be  tested  as 
required  by  the  TSCA  Health  Effects 
Guidelines  forencogcHiuljf.  Tlie  Agency 
also  believes  that  by  preoeeding  nrith 
tUsndemaking  to  require  testing  now. 
timely  developmeBt  of  Hbte  dato  wiU  be 
assurad.  in  case  the  n^ga^g  and 
planned  testing  efforts  «ie  not  brou^ 
to  oasapleficn.  Tha  Agency  ia.  however, 
requesting  oomawat  ea  how  best  to 
ensue  that  this  testing  is  obtained  ha  a 
timely  manaer  whde  avoiifing 
duplicative  testing. 

VL  Economic  Analysis  of  Proposed  Rule 

To  evaluate  the  potential  economic 
iatpactof  test  ndes.  EPA  has  adopted  a 
two-stage  approach.  AU  candidates  for 
test  rules  go  theoHgh  a  Level  I  analysis. 
ThTs  consists  of  evahwtiageach 
chemical  or  diemtcal  gnsup  an  four 
principal  market  cbtfacteristic*:  {!) 
Demand  sensitivity,  (2)  ooat 
chacacteristics,  {S)  indusliy  stmctnre. 
and  (4)  market  expectations.  The  results 
of  the  Level  I  analysis,  along  wi^  the 
consideratian  of  the  costs  of  the 
required  tests  indicate  whether  th^ 
possibility  of  a  significant  adveise 
eoonemic  impact  exists.  Where  die 
indication  is  negative,  ao  hirther 
economic  analysis  is  done  far  the 
chemical  sobstaace  or  group.  However, 
for  those  chenucal  s^istanoes  or  groups 
where  the  Level  i  anaJyms  indicates  a 


potential  {orn^ificant  ecoaonc  impact, 
a  more  oeaapieheaaive  and  detailed 
ana^sis  is  oandacted.  This  Level  U 
ana^Fsis  sttmnpte  to  predict  more 
precisely  the  aaagnitode  of  (he  expected 
impact. 

Total  testhig  oasts  far  the  pra|)oeed 
mle  ace  ealiaialed  to  range  from 
$4.7M,gM  to  ir^aaOltM.  This  estimate 
includes  Am  costs  for  hoth  the  reqnhcd 
minimum  series  of  tests  as  well  as  tha 
conditional  tests.  The  annualized  test 
costs  (using  a  cost  of  capital  25  percent 
over  a  period  of  IS  years)  range  from 
$1,235,800  to  tZfiMjmO.  Based  on  «be 
estimated  prodactten  vohuaes  of  tiiese 
fear  chemicalfl  (between  48  and  77 
miRion  lbs),  the  unit  test  costo  range 
from  $0,916  to  tOMZ  per  pomd.  Relative 
to  the  Gorrent  price  range  of  $4.36  to 
$8.50  per  povoid  for  tiiese  foor  cheimcais, 
these  units  costs  are  eqvivaleRt  to  0.19 
to  0.98  percent  of  price. 

Based  on  tfiese  costs  and  the  market 
characteristics  of  these  four  chemicah, 
the  economic  analysis  indicates  tiiat  the 
potential  for  si^ficant  adverse 
economic  impact  as  a  result  of  this  test 
rule  is  low.  Tliis  conclusion  Is  based  on 
the  following  observations: 

1.  The  annual  unit  cost  of  the  testing 
required  In  fhis  rule  is  low. 

2.  The  dpnvHnii  for  these  four 
nheminals  appears  relatively  price 
inelastic  due  to  their  exclusive  use  as 
precursors  in  the  mamifacture  of  highly 
specialized  polymers  and  ela&tomers. 

The  preoeediflg  analysis  aad 
coadasioas  are  based  oa  the 
assumption  that  the  four  cheaaicals  ia 
this  category  wOl  be  treated  as  one  for 
reimbursemeat  piaposes,  aad  that  the 
total  cost  at  testiag  these  cbeoticals  wall 
be  divided  ^>»'»"'>g  the  producers  on  the 
bftsis  of  each  producer's  total  production 
of  these  chemicals. 

T^ie  TSCA  fiamburseBwat  Rule 
allows  affected  private  parties  to 
negotiate  amongst  thenBelves  an 
equiteble  oast  seimburaement  scheme; 
therefore,  while  this  reimborsement 
assumption  is  reasonahle.  other 
reimlmrsement  ^preaches  are  also 
passible.  The  opposite  assumption  from 
that  used  above  is  one  in  wla^  each 
chemical  in  the  category  is  treated 
iirdividually:  Ae  coat  of  testing  that 
chemical  wiii  he  hone  only  by  the 
mannfactmeia  of  that  dtenaical.  Under 
this  assoBipliaa,  the  aniBalized  test  coat 
for  each  chemical  is  divided  by  the 
annual  prodnction  of  that  chemical;  the 
increased  cost  is  then  conpared  with 
the  selling  price  of  that  chemicaL  Thus, 
some  chemicals  wiQ  itave  highs'  test 
costs  than  others,  Init  given  the  naes  of 
these  fonr  dwminaia.  and  their  fairly 
inelastic  demand,  it  is  reasonable  to 
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assume  that  these  chemicals  will  not  be 
significantly  affected. 

Refer  to  the  economic  analysis 
available  in  the  public  record  for  this 
rulemaking  for  a  complete  discussion  of 
the  test  cost  estimation  and  the  potential 
for  economic  impact  resulting  from  these 
costs. 

VU.  AvailaUlity  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules  and  test  programs 
negotiated  with  industry  in  place  of 
rulemaking.  Copies  of  the  study. 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing  (PB  82-140773)". 
can  be  obtained  through  the  National 
Technical  Information  Service  (NTIS). 

On  the  basis  of  this  study,  the  Agency 
believes  that  there  will  be  available  test 
facilities  and  personnel  to  perform  the 
testing  in  this  proposed  rule. 

VnL  Public  Meeting 

If  persons  indicate  to  EPA  that  they 
wish  to  present  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  in  Washington, 
D.C.  Persons  who  wish  to  present 
comments  at  the  meeting  should  call  the 
TSCA  Assistance  Office  (TAO):  Toll 
Free:  (800^24-9065);  In  Washington, 
DC:  (554-1404);  Outside  the  U.S.A. 
(operator  202-554-1401).  by  December 
23, 1985.  The  meeting  will  not  be  held  if 
members  of  the  public  do  not  indicate 
that  they  wish  to  make  oral 
presentations.  This  meeting  will  be 
scheduled  after  the  deadline  for 
submission  of  written  comments,  so  that 
issues  raised  in  the  written  comments 
can  be  discussed  by  EPA  and  the  public 
commenters.  While  the  meeting  will  be 
open  to  the  public,  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  the 
meeting  will  be  held. 

Should  a  meeting  beheld,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 


become  part  of  EPA's  record  for  this 
rulemalcing. 

IX.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (OPTS-42002).  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this 
proposal  and  appropriate  Federal 
Renter  notices.  The  Agency  will 
supplement  the  record  with  additional 
information  as  it  is  received. 

This  record  includes  the  following 
information: 

A.  Support  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  fluoroaDcenes  to  the 
Priority  List  (45  FR  78432). 

(b)  Notice  of  the  Agency's  initial 
response  to  the  ITC  on  Huoroalkenes  (46 
FR  53704). 

(c)  Notice  of  the  Agency's  second 
response  to  the  ITC  on  fluoroalkenes  (49 
FR  23112). 

(d)  Notice  of  interim  final  rule  on 
single-phase  test  rule  development  and 
exemption  procedures  (50  FR  20652). 

(e)  Notice  of  final  rulemaking  on  data 
reimbursement  (48  FR  31786). 

B.  References       ^ 

(1)  Seventh  Report  of  the  Interagency 
Testing  Committee  to  the  Administrator,  Nov. 
25, 1980;  45  FR  78432. 
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USEPA  June  26, 1981. 
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Onpublished  Report  on  Vinylidene  Fluoride 
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26. 1981. 
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X.  Other  Regulatoiy  Raqiurements 

A.  Executive  Order  12291 

Under  Exe<»d¥e  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and,  therefore,  subiect  to  the 
reqoiieiBent  af  a  Regulatory  impact 
Analysis.  Tkia  test  role  is  not  maior 
becacwe  it  d»es  aot  meet  any  of  tiw 
criteria  scA  ferdi  in  section  l{b]  of  the 
Order.  First,  liie  total  cost  of  all  the 
proposed  testing  for  fluroalkenes  is 
$4,708,900  to  $7,830,100  orer  the  testing 
and  reimbursement  period.  Second,  the 
cost  of  the  testing  is  not  likely  to  result 
in  a  major  increase  in  users'  costs  or 
prices.  Finally,  based  on  our  present 
analysis.  EPA  does  not  believe  that 
there  will  be  any  significant  adverse 
effects  as  a  result  of  this  rule. 

This  proposed  regulation  was 
submitted  to  the  Office  of  MaaagemeBt 
and  BiKlget  (OMB)  tor  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  Ok0  to  EPA.  and  any 
EPA  response  to  those  coaunents,  are 
incladed  in  ^  rulemakii^  record. 

B.  Regaiatoiy  Flexibilify  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L  90-354, 
September  19. 1980],  H>A  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  oo  a 
substantial  number  of  smaO  businesses 
because  (1)  They  are  not  expected  to 
perform  testing  tfiemselves,  or  to 
participate  in  the  organizaticm  of  the 
testing  effort;  (2)  th^  will  experience 
only  very  minor  costs  in  secrtring 
exemption  bom  lestmg  reqinrements; 
and  (31  ftey  are  unlikely  to  be  affected 
by  reimbursement  requirements. 

C.  Paperwork  Reduction  AiU 

The  OfBce  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  nomber  2070-0033. 
Comments  on  these  requirements  should 
be  sufaoutted  to  the  Office  of 
Information  and  Regnlation  Affairs  of 
OMB  marked.  "Attenbon:  Desk  Officer 
for  EPA".  The  final  rule  padcage  will 
respond  to  any  OMB  or  public 
comments  on  the  infonnati<xi  coilecyon 
reqnirenients. 

List  of  Subfeds  m  40  CFR  Part  7M 

Testing,  Environmental  protection. 
Hazardous  substances,  Giemicals, 
Recordkeeping  and  reporting 
requirements. 


Dated  31  October  1985. 
JA.  Moora, 

Assistant  AdministratBrfaifeabcides  ami 
Toxic  Subatances. 


PART  709    jAMEMDED] 

Therefore,  it  is  proposed  Aat  40  CFR 
Part  799  be  amended  as  foflowr. 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  foUows: 


AuthacMsr:  IS  U&C.  28BS,  2611.  SttS. 

2.  Section  799.1700  is  added,  to  read 
as  follows: 

§  799.1700    fhioroBlkanas 

(a)  Identification  of  test  vubekmces. 
(1)  Vinyl  flwjride  (VF;  CAS  No.  75-02-5). 
vinylidene  fluoride  (VDF;  CAS  No.  75- 
38-7),  tetrafhioroethene  tTFE;  CAS  No. 
llf>-14-3)  and  hexaflnoropropene  (HFP; 
CAS  No.  118-15-4)  shall  be  tested  in 
accordance  with  tins  section. 

(2)  VF,  VDF,  TFE  and  HFP  of  at  least 
99  percent  purity  shall  be  used  as  the 
test  substances. 

(b)  Persons  reifmred  to  snbmit  study 
plans,  conduct  tests  and  submit  data. 
AB  persons  who  manufacture  VF,  VDF, 
TFE  or  HFP  from  the  effectire  date  of 
this  section  (44  days  from  the 
publication  date  of  the  final  rule  in  the 
Fedand  Rasister)  to  the  end  of  fhe 
reimbursement  period  shall  submit 
letters  of  intent  to  conduct  testing  or 
exeaaptiiu  applicatioBS,  submit  study 
plans,  candact  tests  and  submk  data  tfs 
specified  in  this  section.  Subpart  A  of 
this  Part,  and  Part  790  of  this  chapter  for 
single-phase  rulemaking,  for  the 
substances  they  manufacture. 

(c)  Health  effects  testing — (1) 
Mutagenic  effects — Geae  mutation— {i) 
Required  testing.  (A)  [1]  Gene  mutation 
assays  in  the  Salmonella  typhimurium 
histidine  reverMon  system  shall  be 
conducted  with  TFE  in  accordance  with 
§  798.5265  of  this  chapter. 

[2]  Modifications  to  §  798.5265  of  diis 
chapter.  The  following  modifications  to 
S  798.5265  of  this  chapter  for  testing  TFE 
are  required. 

(/)  Reference  substances.  The 
requirement  under  {  798.52B5(c)  of  this 
chapter  regarding  reference  substances 
is  not  applicable  for  TFE 

[if)  Test  Method— Description.  The 
requirement  under  \  798.5265(d)(2)  of 
this  chapter  is  modified  for  TFE  so  that 
the  dessicator  method  shall  be  used  for 
this  studp. 

[Hi)  Control  groapB.  The  requirement 
under  f  7»8^2^(d)(5Ki)  of  diis  chapter 
is  modified  for  TFE  so  that  concurrent 
positive  and  negative  (rmtreated  and 
filtered  air)  controls  shaU  be  induded  in 
each  experiment.  In  experiments  with 


metabolic  at'tivalion,  Ae  positive 
control  shall  be  known  to  require  such 
activation.  Methyl  bromide  is  an 
example  of  a  positive  control  for 
experiments  withotft  activation  and 
vinyl  cMwide  is  an  example  <^  a 
positive  control  for  experiments  wifl» 
metabolic  activation.  Filtered  air  shaB 
serve  «s  the  ■egative  contnii 


[iv)  Test  performance.  The 
requirement  under  S  796.5265(e)  of  this 
chapter  is  modified  for  TFE  so  that  for 
tests  without  metabolic  activation,  0.5 
ml  of  phosphate-buffered-sarme  (PBS) 
and  0.1  ml  of  bacteria  shall  be  added  to 
2.0  ml  of  overlay  agar.  For  tests  with 
metabolic  activation,  0.5  ml  of  activation 
mixture  containing  an  adquate  amount 
of  post-mitochondrial  fraction  sh^  be 
added  to  the  agar  in  place  of  the  PBS 
and  after  the  addition  of  the  bacteria. 
Contents  of  each  hibe  shall  be  mixed 
and  poured  «ver  the  surface  of  a 
selective  agar  plate.  The  overlay  £^ar 
shall  be  allowed  to  solidi^  and  plates 
withoMt  lids  shalD  be  placed  in  ^ss 
chambers.  Teat  gas  mixed  with  filtered 
air  at  several  concentratioBS  sbaH  be 
introduced  into  the  chambers  through  a 
fiow-meter  system.  Gas-air  mixture  shall 
flow  through  the  chaml)ers  for  five 
volume  changes  after  whidi  the 
chambers  a^aU  be  closed  and  placed  is 
an  incubator  at  37  °C  for  48  hours.  At  the 
end  of  the  exposure  period,  diambers 
shall  be  flushed  with  five  volumes  of  air. 
After  chambers  have  been  flushed  with 
air,  plates  sLail  be  removed  and 
revertant  colonies  counted. 
Concentrations  of  test  gas  in  the 
chambers  sfaaU  be  determined  2  to  3 
hours  after  initiating  treatment  and  just 
prior  to  the  teraiBatkHi  of  exposure.  All 
plating  shaH  be  dene  at  least  in    ■ 
triplicate.  Ail  results  shall  be  confirmed 
in  an  independent  experiment. 

(v)  Test  report  The  requirement  under 
§  798.S265(f)(5XiB)  of  this  chapter  is 
modified  for  iVu  so  that  test  gas 
concentration  in  the  tiiambers  at  each 
sampling  period  and  tiae  rationale  for 
selection  of  each  oonoenlration  shall  be 
reported. 

(B)  (/)  a  specffic locus  mutation  assay 
in  manmialian  cells  in  culture  shall  be 
conducted  with  VF  and  HFP  in 
accordance  with  i  796.5300  (rf  this 
chapter.  TFE  sh^  also  be  tested  in  this 
assay  in  accordance  with  5796.5300  of 
this  chapter  if  the  Salmonella  assay 
conducted  on  TFE  piirsuant  to 
paragraph  (c)(l)(iJ(A)  of  this  section 
produces  a  negative  residt. 

(^  Modification  of  $798.5300  of  this 
chapter.  T^e  following  modification  to 
§  798.5300  of  this  chapter  for  testing  VF, 
TFE  and  HFP  are  required. 
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(0  Reference  substances.  The 
requirement  wider  %  79B.5300(c)  of  thh 
chapter  tefarding  leference  snbstanoes 
is  not  appticable  to  VP.  TFE  and  HFP. 

(//)  Test  method— Type  of  cells  used  in 
the  assay.  The  reqweiuent  onder 
S  7g&S300(d|(3H>)  of  tins  dbupta  is 
modified  for  VF.  TFE  aodHFP  n  that 
mutation  induction  at  the  HPRT  locus 
shall  be  aieasared  in  Chinese  hamster 
ovary  (CHO)  cells.  Cells  shall  be 
checked  for  MyoopJasiaa  contamination 
and  Buy  also  be  checked  for  karyotype 
stability. 

[iU)  Test  Method— Metabolic 
activation.  The  requirement  under 
§  79&5300(dK4)  of  this  chapter  it 
modified  for  VF,  TFE  and  HFP  so  that 
cells  shall  be  exposed  to  test  substance 
both  in  the  presence  and  absence  of  a 
metabolic  activation  system.  The 
metabolic  activation  system  shall  be 
derived  from  the  post-mitochondrial 
fracHon  (S-9)  of  livers  from  rats 
pretreated  with  Arodor  1254. 

(yV)  Test  method — Control  groups.  The 
requirement  under  5  798.5300(d)(5)  of 
this  chapter  is  modified  for  VF,  TFE  and 
HFP  so  that  positive  and  negative 
controls  shall  be  included  in  each 
experiment.  In  assays  with  metabolic 
activation,  the  positive  control 
substance  shall  be  known  to  require 
such  activation.  Filtered  air  shall  serve 
as  the  negative  controL 

(vj  Test  method — Test  chemicals.  The 
reqairement  under  $  798.S300(dK6)  of 
this  chapter  it  modified  for  VF,  TFE  and 
HFP  so  that  the  test  should  be  designed 
to  have  a  predetermined  sensitivity  and 
power.  The  number  of  cells,  cultures, 
and  concentrations  of  test  suiMtanoe 
used  should  reflect  these  defined 
parameters.  The  number  of  cells  per 
culture  i»  based  on  the  expected 
background  mutant  frequency;  a  general 
guide  is  to  use  a  number  which  is  ten 
times  the  inverse  of  this  frequency. 
Several  concentrations  (usually  at  least 
4)  of  the  test  substance  shall  be  used. 
Iliese  shall  yield  a  concentration- 
related  toxic  effect  The  highest 
concentration  shall  produce  a  low  level 
of  survival  (approximately  10  percent) 
and  the  survival  in  the  lowest 
concentration  shall  approximate  that  of 
the  negative  controL  Cytotoxicity  shall 
be  determined  after  treatment  with  the 
test  aubstanoe  both  in  the  presence  and 
in  the  absence  of  the  metabolic 
activation  system. 

(it)  Test  performance.  The 
requirement  under  §  798.5300(e)(1)  of 
this  chapter  is  modified  for  VF.  TFE  and 
HFP  so  that  cells  in  treatment  medium 
with  and  without  metabolic  activation 
shall  be  exposed  to  varying 
concentrations  of  test  gas-air  mixtures 
by  flashing  treatment  flasks  with  10 


volumes  of  test  gaa-air  mixture  at  a  rate 
of  500  mL/min  or  that  rate  whidi  wiB 
allow  complete  fhishing  within  one 
minute.  Ead)  flask  shall  be  dosed  witti  a 
cap  with  a  mboer  septum.  Headspace 
samples  shall  be  taken  at  the  beginning 
and  end  of  &e  expostire  period  and 
analyzed  to  determine  tiie  amount  of 
test  gas  in  each  flask.  Flasks  shafl  be 
incubated  on  a  mdktr  panel  at  37  *C  for 
18  hours  for  experiments  without 
metabolic  activation  and  5  hours  for 
experiments  witii  metabolic  activation. 

[vii)  Test  performance.  The 
requirement  under  f  7B8.5300(e)(2)  of 
this  chapter  i«  modified  for  VF,  TFE  and 
HFP  so  that  at  the  end  of  the  exposure 
period.  ceSs  treated  writhoot  activation 
shall  be  washed  and  subcuhared 
immediately  to  determine  viability  and 
to  allow  for  expression  of  mutant 
phenotype.  Cells  treated  wifli  metabolic 
activation  shall  be  washed  and 
incubated  in  ctihure  medium  for  21  to  26 
hours  prior  to  subcultuiing  for  viability 
and  expression  of  mutant  phenotjrpe. 
Appropriate  subculture  schedules 
(generally  twice  during  the  expression 
period)  shall  be  used. 

[viii)  Test  performance.  The 
requirement  under  1 79e.S300(eK3)  of 
tins  chapter  is  modified  for  VF,  TFE  and 
HFP  so  that  at  flie  end  of  the  expression 
period,  wWdi  shall  be  suffident  to  allow 
near  optimal  phenotypic  expression  of 
induced  mutants  generally  7  days  for 
tills  cell  systetn),  ceHs  shall  be  grown  in 
meffium  with  and  without  selective 
agent  for  determination  of  numbers  of 
mutants  and  cloning  effidency 
respectively.  This  last  growft  period  is 
generally  7  days  at  37  *C. 

(CK?)  A  sex-linked  recession  lethal 
test  in  Drosophila  melanogaster  shall  be 
conducted  with  VDF  in  accordance  with 
1 798.5275  of  this  chapter.  This  test  shall 
also  be  conducted  with  TTE  in 
accordance  with  {  798.5275  of  this 
chapter  if  the  Salmonella  assay 
conduded  on  TFE  pursuant  to 
paragraph  (c)(lKi)(A)  of  this  section 
produces  a  positive  result.  This  test 
shall  also  be  performed  with  VF,  HFP 
and  TFE  for  whichever  of  these 
substances  produces  a  positive  result  in 
the  specific  locus  mutation  assay 
conduded  pursuant  to  paragraph 
(cKlKi)(B)  of  this  section. 

[2]  Modifications  to  i  798.5275  of  this 
chapter.  The  following  modifications  to 
§  79^5275  of  this  chapter  for  testing 
VDF,  VF,  TFE  and  HFP  are  required. 

(;■)  Test  chemicals — Vehicle.  The 
requirement  under  i  798.5275(d)(5)(i)  of 
this  diapter  regarding  vehicle  is  omitted 
for  VDF,  VF,  TFE  and  HFP. 

[it]  Test  chemicah — Dose  levels.  The 
requirement  under  §  798.5275(dK5)(ii)  of 
this  chapter  is  modified  for  VbF.  W. 


TFE  and  HFP  so  that  it  is  sufRdent  to 
test  a  single  dose  of  the  test  substance. 
This  doee  sihall  be  the  raaxinram 
tolerated  dose  or  that  which  produces 
some  indication  of  toxicity. 

(Hi)  Test  chemicals — Fjjute  of 
administration.  The  requirement  under 
S  798.5Z75(dHS)n^  of  this  diapter  is 
modified  for  Vro.  VF,  TFE  and  HFP  so 
that  exposure  shaD  be  by  iidialation. 

(D)(y)  A  moose  specific  locus  assay 
shaQ  be  oondocted  with  VF,  VDF,  ITE 
and  HFP  in  aocordenoe  with  f  798.5200 
of  this  diapter  for  wfaidiever  of  diese 
substances  produces  a  positive  result  in 
the  sex-linked  recessive  lethal  test  in 
Drosophila  melanogaster  conducted 
pursuant  to  paragraph  (c){lKi)(C)  of  tfiis 
section. 

(^  Modifications  to  f  796.5200  of  diis 
chapter.  The  following  modifications  to 
S  798.5200  of  Ais  diapter  for  testing  VF, 
VDF,  HFP  and  TFE  are  required. 

(/■)  Test  chemicah — Vehicle.  The 
requirement  under  i  79e.S200(d)(5)(i)  of 
this  chapter  regar&ig  vehide  is  omitted 
for  VF,  VW,  HFP  and  TFE. 

(n)  Test  chemicals — Dose  levels.  The 
requirement  under  1 79e.5200(d)(5)(ii)  of 
this  chapter  is  modified  for  VF,  VDF. 
HFP  and  TFE  so  that  a  minimum  of  two 
dose  levets'shafl  be  tested.  The  bluest 
dose  tested  shall  be  die  hig^t  dme 
tolerated  «dthottt  toxic  e^cts,  provided 
that  any  temporary  sterility  induced  due 
to  elimination  of  spermatagonia  is  of 
only  moderate  duration,  as  determined 
by  a  return  of  males  to  fertility  witiiin  80 
days  after  treatment  or  shall  be  the 
hi^est  dose  attainable. 

[Hi]  Test  chemicals— Route  of 
administration.  The  requirement  under 
i  79e.5200(d)(5)(iii)  of  this  diapter  is 
modified  for  VF,  VDF.  HFP  and  TFE  so 
that  animals  shall  be  exposed  to  the  test 
substance  by  inhalation.  Exposure  shall 
be  for  6  hours  a  day.  Duration  of 
exposure  shall  be  dependent  upon 
accumulated  total  dose  desired  for  each 
group. 

(ii)  Reporting  requirements.  (A) 
Mutagenic  etfectsgene  mutation  tests 
shall  be  conducted  and  die  final  results 
submitted  to  the  Agency  after  the 
effective  date  of  the  rule  as  follows: 
gene  mutation  in  Salmonella,  4  mondis; 
specific  locus  mutagenidty  assay,  9 
months;  Drosophila  sex-linked  recessive 
lethal,  24  months:  mouse  specific  locus, 
36  months. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  die  effective  date  of  the  final 
rule. 

(2)  Mutagenic  effects — Chromosomal 
aberrations — (i)  Required  testing.  [A][l] 
An  in  vitro  cytogenetics  test  shall  be 
conducted  with  VF.  VDF.  TFE  and  HFP 
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in  accordance  with  S  798.5375  of  this 
chapter. 

[2]  Modifications  to  §  798.5375  of  this 
chapter.  The  following  modi^caHons  to 
§  798.5375  of  this  chapter  for  testing  VF, 
VDF.  TFE  and  HFP  are  required. 

(i)  Test  method— Type  of  cells  used  in 
the  assay.  The  requirement  under 
§  798.5375(d)(3)(i)  of  this  chapter  is 
modified  for  VF,  VDF,  TFE  and  HFP  so 
that  these  compounds  shall  be  tested  in 
Chinese  hamster  ovary  (CHO)  cells. 
Cells  shall  be  checked  for  Mycoplasma 
contamination  and  may  be  checked  for 
karyotype  stability. 

(//)  Test  chemicals— Vehicle.  The 
requirement  under  S  79a5375(d){6)(i)  of 
this  chapter  regarding  vehicle  is  omitted 
for  VF.  VDF,  TFE  and  HFP. 

[Hi)  Test  performance— Treatment 
with  test  substance.  The  requirement 
under  %  79a5375(e)(3)  of  this  chapter  is 
modified  for  VF,  VDF.  TFE  and  HFP  so 
that  cells  in  tjje  exponential  phase  of 
growth  shall  be  treated  with  test 
substance  both  in  the  presence  and 
absence  of  metabolic  activation. 
Fluoroalkene-air  mixtures  in  varying 
concentrations  shall  be  flushed  with  10 
volumes  of  treatment  mixture  at  a  rate 
of  500  mL/min.  Flasks  shall  be  closed 
with  a  cap  with  a  rubber  septum. 
Samples  shall  be  removed  with  a  gas- 
tight  syringe  at  the  beginning  and  end  of 
the  exposure  period  and  analyzed  for 
gas  content,  bicubation  shall  be  at  37*C 
on  a  rocker  panel  to  insure  maximum 
contact  between  cells  and  treatment 
mixture.  For  experiments  without 
metabolic  activation,  treatment  shall  be 
for  10  hours  (including  treatment  with 
spindle  inhibitor).  For  experiments  with 
metabolic  activation,  treatment  shall  be 
for  2  hours  after  which  cells  shall  be 
washed,  refed  with  culture  medium  and 
incubated  for  an  additional  8  hours 
(including  treatment  with  spindle 
inhibitor).  Alternative  treatment 
schedules  may  be  justified  by  the 
investigator. 

(yV)  Test  performance — Culture 
harvest  time.  The  requirement  under 
§  79a5375(e)(5)(i)  of  this  chapter  is 
modified  for  VF.  VDF.  TFE  and  HFP  so 
that  multiple  harvest  times  shall  be 
used.  If  cell  cycle  length  is  changed  by 
treatment  the  fixation  intervals  shall  be 
changed  accordingly. 

(B)(7)  For  each  respective  test 
substance  an  in  vivo  cytogenetics  test 
shall  be  conducted  with  VF.  VDF,  TFE 
or  HFP  in  accordance  with  S  798.5385  of 
this  chapter,  if  the  in  vitro  cytogenetics 
test  conducted  pursuant  to  paragraph 
(c)(2)(i){A)  of  this  section  produces  a 
negative  result. 

[2]  Modifications  to  §  798.5385  of  this 
chapter.  The  following  modifications  to 


§  798.5385  of  this  chapter  for  testing  VF, 
VDF,  TFE  and  HFP  are  required. 

[i]  Test  method— Vehicle.  The 
requirement  under  S  798.5385(d)(5)(i)  of 
this  chapter  regarding  vehicle  is  omitted 
for  VF.  VDF.  TFE  and  HFP. 

[ii]  Test-method— Dose  levels.  The 
requirement  under  S  79e.5385(d)(5)(ii)  of 
this  chapter  is  modified  for  VF.  VDF. 
TFE  and  HFP  so  that  three  dose  levels 
shall  be  used.  The  highest  dose  tested 
shall  be  the  maximum  tolerated  dose, 
that  dose  producing  some  indication  of 
cytotoxicity  (e.g.  partial  inhibition  of 
mitosis),  or  the  highest  dose  attainable. 

[Hi]  Test  method— Route  of 
administration.  The  requirement  under 
S  798.5385(d)(5)(iii)  of  this  chapter  is 
modified  for  VF,  VDF.  TFE  and  HFP  so 
that  animals  shall  be  exposed  by 
inhalation  for  6  hours/day  for  5 
consecutive  days. 

[iv]  Test  performance.  The 
requirement  under  S  79a5385(e)  of  this 
chapter  is  modified  for  VF,  VDF,  TFE 
and  HFP  as  follows:  Animals  shall  be 
treated  with  the  test  substance  for  5 
days  at  the  selected  dose(8).  Bone 
marrow  samples  shall  be  taken  6  and  24 
hours  after  the  termination  of  the  last 
treatment.  Prior  to  sacrifice,  animals 
shall  be  injected  IP  with  an  appropriate 
dose  of  a  spindle  inhibitor  (e.g. 
colchicine  or  Colcemid*)  to  arrest  cells 
in  c-metaphase.  Immediately  after 
sacrifice,  the  bone  marrow  shall  be 
obtained,  exposed  to  hypotonic  solution, 
and  fixed.  The  cells  shall  then  be  spread 
on  slides  and  stained.  Chromosome 
preparations  shall  be  made  following 
standard  procedures.  The  number  of 
cells  to  be  analyzed  per  animal  shall  be 
based  upon  the  number  of  animals  used, 
the  negative  control  frequency,  the 
predetermined  sensitivity  and  the  power 
chosen  for  the  test.  Slides  shall  be  coded 
before  microscopic  analysis. 

(C)  [1]  For  each  respective  test 
substance  a  dominant  lethal  assay  shall 
be  conducted  with  VF.  VDF,  TFE  or  HFP 
in  accordance  with  {  798.5450  of  this 
chapter,  if  either  the  in  vitro 
cytogenetics  test  conducted  pursuant  to 
paragraph  (c)(2)(i)(A)  of  this  section  or 
the  in  vivo  cytogenetics  test  conducted 
pursuant  to  paragraph  (c)(2)(i)(B)  of  this 
section  produces  a  positive  result. 

[2]  Modifications  to  5  798.5450  of  this 
chapter.  The  following  modifications  to 
§798.5450  of  this  chapter  for  testing  VF. 
VDF,  HFP  and  TFE  are  required. 

(/)  Test  method— Description.  The 
requirement  under  §  798.5450(d)(2)(i)  of 
this  chapter  is  modified  for  VF,  VDF. 
TFE  and  HFP  so  that  several  treatment 
schedules  are  available.  The  most 
widely  used  schedule  require  single 
administration  of  test  substance. 
However,  for  this  assay,  fiuroalkenes 


shall  be  administered  by  inhalation  for  5 
consecutive  days  for  6  hours/day. 

[ii]  Test  method — Concurrent 
controls.  The  requirement  under 

5  798.5450(d)(4)(i)  of  this  chapter  is 
modified  for  VF,  VDF.  TFE  and  HFP  so 
that  concurrent  positive  and  negative 
(vehicle)  controls  shall  be  included  in 
each  experiment 

(;■//)  Test  method— Test  chemicals. 
The  requirement  under  {  798.5450(d)(5) 
of  this  chapter  is  modified  for  VF,  VDF. 
TFE  and  HFP  so  that  exposure  shall  be 
by  inhalation  for  5  consecutive  days  for 

6  hours/day.  Three  dose  level  shaU  be 
used.  The  highest  dose  shall  produce 
signs  of  toxicity  (e.g.  slightly  reduced 
fertility)  or  shall  be  the  highest 
attainable. 

[iv]  Test  performance.  The 
requirement  under  §  798.5450(e)(1)  of 
this  chapter  is  modified  for  VF.  VDF, 
TFE  and  HFP  so  that  individual  males 
shall  be  mated  sequentially  to  1  or  2 
virgin  females.  Females  shall  be  left 
with  the  males  for  at  least  the  duration 
of  one  estrus  cycle  or  alternatively  until 
mating  has  occurred  as  determined  by 
the  presence  of  sperm  in  the  vagina  or 
by  the  presence  of  a  vaginal  plug.  In  any 
event  females  shall  be  left  with  the 
males  for  no  longer  than  7  days. 

[v]  Test  performance.  The  requirement 
under  S  798.5450(e)(2)  of  this  chapter  is 
modified  for  VF.  VDF,  TFE  and  HFP  so 
that  the  number  of  matings  following   ' 
treatment  shall  ensure  that  germ  cell 
maturation  is  adequately  covered. 
Mating  shall  continue  for  at  least  6 
weeks. 

[vf]  Test  performance.  The 
requirement  under  S  798.5450(e)(3)  of 
this  chapter  is  modified  for  VF.  VDF, 
TFE  and  HFP  so  that  females  shall  be 
sacrificed  in  the  second  half  of 
pregnancy  and  uterine  contents  shall  be 
examined  to  determine  the  number  of 
implants  and  live  and  dead  embryos. 
The  examination  of  ovaries  to  determine 
the  number  of  corpora  lutea  is  left  to  the 
discretion  of  the  investigator. 

(D)(1)  For  each  respective  test 
substance  a  heritable  translocation 
assay  shall  be  conducted  with  VF,  VDF. 
TFE  or  HFP  in  accordance  writh 
9  798.5480  of  this  chapter,  if  the 
dominant  lethal  assay  conducted 
pursuant  to  paragraph  (c)(2)(i)(C)  of  this 
section  produces  a  positive  result. 

[2]  Modifications  to  S  798.5480  of  tiiis 
chapter.  The  following  modifications  to 
S  798.5480  of  this  chapter  for  testing  VF. 
VDF,  TFE  and  HFP  are  required. 

fij  Test  method— Animal  selection. 
The  requirement  under 
S  798.5460(d)(3)(i)  of  this  chapter  is 
modified  for  VF,  VDF,  TFE  and  HFP  so 
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that  te  noue  iluil  be  ued  M  the  test 

species. 

OO  Tleaf  me^tod—Vekkh.  The 
requirement  under  i  798.546B(<n(5Ki)  of 
this  chapter  regarding  vehicle  is  omitted 
for  VF.  VDF.  TFE  and  HFP. 

(ih'J  Test  method— Doae  leveJe.  Tlie 
requireraeat  uader  {  78834ao(d)(5]lji]  of 
this  chapter  is  modified  for  VF.  VDF. 
TFE  and  HFP  so  that  at  least  two  dose 
levels  aiuU  be  tiaed.  The  highest  doae 
level  ahBll  result  ia  toxic  effects  (which 
shall  not  produce  an  incidence  of 
fatalities  which  would  present  a 
mpaningful  evaluation)  or  shall  be  the 
highest  dose  attainable. 

(ivj  Test  method— Route  of 
admuiittration.  The  requirement  under 
§  79&546a(d)(5Xiii)  of  this  chapter  is 
modified  bu  VF.  VDF,  TFE  and  HFP  so 
that  animals  shall  be  exposed  by 
inhalation. 

fv)  Test  peifoimaace — Treatment  and 
maUag.  The  req\iirement  under 
S  7ga54eO(eKl)  of  this  chapter  is 
modified  for  VF.  VDF,  TFE  and  HFP  so 
that  the  animals  shall  be  dosed  with  the 
test  substance  8  hr/day.  7  days/week 
over  a  period  of  35  days.  After 
treataent.  each  male  shall  be  caged 
with  2  imtreated  females  for  a  period  of 
1  week.  At  the  end  of  1  week,  females 
shall  be  separated  from  males  and 
caged  individually.  When  f*malp«  give 
birth,  the  day  of  birth,  litter  size  and  sex 
of  progeny  shall  be  recorded.  All  male 
progeny  shall  be  weaned  and  all  female 
progeny  abail  be  discarded. 

(ii)  Reporting  requirements.  (A) 
Mutagenic  effects-chromosomal 
aberration  testing  shaD  be  completed 
and  final  resuHs  sofantitted  to  the 
Agency  after  the  effiective  date  of  the 
rule  as  follows:  At  vitro  cytogenetics,  4 
months;  in  vivo  cytogenetics,  12  months; 
dominant  lethal  assay,  24  montfir, 
heritable  tmnlocation  assay.  36 
months. 

(B)  Ptopese  reports  shall  be  submitted 
to  the  Agency  qoartorly  beginning  90 
days  after  the  effiective  data  of  the  final 
rule. 

(3)  Subchmnic  toxicity — (i)  Required 
Testing.  (A)  InhalatioB  snbdmmic 
toxicity  tests  shall  be  conducted  widi 
HFP  in  accordance  with  the  TSCA  Test 
GuideliBe  specified  in  f  796.2450  <rf  this 
chapter. 

P)  Modificatioas  to  S  796.2450  of  this 
chapter.  Hie  following  modifications  to 
§  7962^0  of  dns  chapter  for  testing  HFP 
are  required 

(If  Test  procedures— Exposure 
conditions.  Hw  reqoireBient  under 
S  79«.24S0(dH5|  of  this  chspter  is 
modified  so  that  Ae  animals  shall  be 
expoted  to  die  test  substance  8  hours 
per  day,  5  days  per  week  for  90  days. 


(2)  Test  prooedaret—Obterratiati  of 
animals.  The  requirement  unda 

S  798.2450(d)(10)(v)  of  this  chapter  is 
modified  so  that  animals  shaB  be 
weighed  weekly,  and  so  that  food  and 
water  consumption  shafl  also  be 
measured  weekly. 

(3)  Test  report — Tndividaal  animal 
data.  The  reqalfement  onder 

i  798.24Se(e)(3)fM(D)  of  Ais  cJiepter  is 
modified  to  read  "Food  and  water 
consumption  data." 

(ii)  Reporting  requirements.  (A)  The 
required  sobt^tmic  toxicity  tests  riiafl 
be  completed  and  final  results  submitted 
to  the  Agency  within  IB  months  of  the 
effective  date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  ^ective  date  of  the  final 
rule. 

(4)  Reproductive  toxicity — (i) 
Required  testing.  A  reproductive 
toxicity  test  shall  be  conducted  with 
VDF  by  inhalatioa  in  aooordanoe  widi 
S  79&4700  of  this  chapter. 

(ii)  Repoetiag  regutmoeBt*.  (A)  Hie 
reproductive  toxicity  teat  shall  be 
completed  and  final  results  submitted  to 
the  Agency  within  29  owatfas  of  the 
effective  date  of  the  final  test  rule. 

(B)  Progress  reports  shall  be  submitted 
to  the  Agency  quarterly  beginning  90 
days  after  the  effiective  date  of  the  final 
rule. 

(5)  Oncogenicity— {i}  Required  testing. 
Oncogenicity  tests  shdl  be  conducted  in 
both  rats  and  mice  by  inhalation  with 
VF  and  in  mice  with  VDF  in  accordance 
with  S  798.3300  of  this  chapter. 
Oncogenicity  testing  by  inhalation  shall 
be  conducted  in  rate  with  VDF  In 
accordance  with  the  protocols  submitted 
by  Fluoroalkenes  Industry  Group  (FTG), 
Chw  Gttstoms  House  Square.  Suite  314. 
WifaaiogtoB.  Del  19601.  and  pcevioasly 
approved  by  the  Agency  which  are 
incorporated  by  reference.  These 
protocols  are  available  for  inspectioa  at 
the  Office  of  the  Federal  Register 
Infonaotkn  Center.  Rbl  B301. 1100  L 
Street,  NW..  Waahii^too.  DC  20408.  A 
copy  of  these  protocols  has  also  been 
included  in  the  public  record  for  this 
rale  (docket  no.  OPTS-42002q  and  is 
available  for  inspection  in  the  OPTS 
Reading  Rm..  E-107. 401  M  SL.  SW.. 
Washington.  DC  20480.  from  8  a  jb.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  This  iocoiporatioQ  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register.  Iliese  materials 
are  incorporated  as  they  exist  on  the 
date  of  approval  and  a  notice  of  any 
change  in  these  materials  will  be 
pubUshed  in  the  Federal  Re^ster. 
Oncogenicity  tests  shall  also  be 
condocted  by  inhalation  in  both  rats  and 
mice  with  TFE  and  HFP  in  accordance 


with  {  796.3100  of  lUa  chapter  for 
whichever  of  theM  aahetances  yields  a 
positive  test  resuh  ki  any  one  ti  the 
followBqg  iitngffiiirily  tests:  The  ia 
vitro  cytqgwietice  aasi^  conducted 
pursuant  to  paragraph  (cK2Ki)(A)  of  this 
section,  the  in  vivo  cytogenetics  assay 
conducted  purauant  to  paragraph 
(c)(2Ki)(B)  of  this  section,  the 
mammalian  celk  in  culture  assay 
conducted  pursuant  to  paragraph 
(c)(i)(l)(B)  of  this  section  or  the  sex- 
linked  recessive  ledial  assay  in 
Drosophilia  metanogaster  conducted 
pursuant  to  paragraph  (c)tl)tl)(Cl  of  tiiis 
section.  Criteria  for  positive  test  results 
are  established  in  40  CFR  796.5375, 
79a5385.  798.5300  and  798.5275  of  this 
chapter,  respectively. 

(ii)  Reporting  requirements.  (A)  The 
oncogenicity  testiiig  shall  be  completed 
and  final  results  sabmitted  to  tiie 
Agency  within  S3  months  of  the  effective 
date  of  the  final  tide  for  VF  and  VDF 
and  67  menlfaft  far  TFE  and  WP. 

(B)  Progress  reports  shall  be  submitted 
quarterly  beguuung  90  days  after  nie 
effet^ve  date  of  the  final  rule. 

(iniocmation  collection  requirements  have 
been  approved  by  the  Office  of  Management 
1  Bu(tget  under  control  number  2070-0033.) 


[FR  Doc.  85-28529  Piled  11-S-8S;  WS  am] 
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FEDERAL  EMEflGENCV 
MANAGEyENT  AGENCY 

44  CFR  Part  67 

[Docket  Na  I^MA-C67«] 

Propo— d  Flood  DawtMoii 
Determinationc  Pannaylvania; 
Correction 

agency:  Federal  Emeigency 

Manageoient  Agency. 

ACTKHK  Proposed  rule;  correction. 

aUMMARv::  This  donifnt  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  fkMKl  elevations 
previously  pvbbshed  at  SO  FK  38556  on 
September  23. 1985.  Hus  connction 
notice  provides  a  more  accurate 
representation  of  the  Flood  Insurance 
Study  and  Flood  Insure nrp  Rate  Map  for 
the  Township  of  Washington,  Franklin 
County,  Pennsylvania.  1 

FOR  FURTHER  INFORMATION  COMTACR 

John  L.  Matticks,  Acting  Chief.  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-2787. 
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SUPPLnKNTARV  IMrOHMATION;  The 
Federal  Emeisency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Township  of 
Washington,  previously  published  at  50 
FR  38556  on  September  23, 1985,  in 
accordance  with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234),  87  Stat  98a  which  added 
Section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XID  of  the 
Housing  and  Urban  Development  Act  of 
1969  (Publ.  L  90-448)}.  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  401  et  seq.. 
Reorganization  Plan  Na  3  of  1978,  RO.  12127. 
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•623 

land  Rairoad. 
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•632 
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At  uosfreem  corporate  tmils ... 

•645 

East  Branch 
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a«  Goods  0am  Ro«l 

Creek. 
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■593 

HighiMy/State  Route  997. 

Appronnalely  -JlXf  upstream  ol 

•622 

Stale     Route     16/Ruch«ian 

TraiEasL 

At  ups»s«n  sKle  ol  Fignnbrode 

•673 

Lane. 

At  downsHeam  side  ol  Mentzer 

•688 

Gap  Ro«l/LR28024. 

•753 
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imits. 

Red  Hun. __ 

At  oonlhience  with  East  Branch 
Aniietam  Creek. 

•599 
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•778 
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At  downstream  side  ol  Midvale 
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Road/LR28024. 

•765 

Road/Ln2e026. 

Issued:  October  25. 1985. 
]effny  S.  Bragg, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc  85-26443  Filed  11-5-85:  8:45  am] 

BIUJNG  CODE  671»-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  18 

(Gm  Docket  Na  85-303] 

Exempt  Medical  Ultrasonic  Diagnostic 
and  Monitoring  Equipment  from 
technical  Standards;  Correction 

AQENCV:  Federal  Communications 
Commission. 

ACTKW:  Proposed  Rule:  Correction. 

summary:  These  Errata  correct  a  Notice 
of  Proposed  Rule  Making  recently 
adopted  in  Gen.  Docket  85-303,  in  which 
the  FCC  proposed  to  exempt  medical 
ultrasonic  diagnostic  and  monitoring 
equipment  from  the  technical  standards 
specified  in  Part  18  of  its  Rules, 
published  on  October  23. 1985.  50  FR 
42967. 

AOORESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

RM  FURTHER  INfORMATION  CONTACT: 

Liliane  Volcy.  Office  of  Science  and 
Technology,  Technical  Standards 
Branch,  Washington,  DC  20554.  (202) 
653-8247. 

SUPPLEMENTARY  INFORMATKHI: 
List  of  Subjects  in  47  CFR  Part  18 

Medical  devices.  Scientific  equipment. 
Reporting  requirements. 

Erraui 

In  the  matter  of  amendment  of  Part  18  of 
the  FCC  rules  to  exempt  medical  ultrasonic 
diagnostic  and  monitoring  equipment  from 
technical  standards:  GEN  Docket  No.  85-303. 
Released:  October  31, 1985. 

The  Commission's  Notice  of  Proposed 
Rule  Making  in  General  Docket  85-303, 
FCC  85-549,  adopted  October  9, 1985, 
and  released  October  17, 1985,  is 
corrected  as  follows: 

1.  On  page  42969,  in  the  first  column, 
in  paragraph  8,  the  frequency  44.3  MHz 
is  corrected  to  read  49.2  MHz. 

2.  On  page  42969.  in  the  third  column, 
in  paragraph  11,  the  following  sentence 
was  omitted  inadvertently  from  the  end 
of  the  paragraph:  "NeverOieless,  the 
Field  Operations  Bureau  will,  prior  to 
issuance  of  the  final  Report  and  Order, 
conduct  a  study  of  several  existing 
ultrasonic  equipment  installations  to 
determine  whether  any  harmful 
interference  now  exists,  and  what  the 
potential  for  interference  may  be. 

Federal  Commimications  Commission 

William  f.  Tricarico, 

Secretary. 

[PR  Doc.  85-26482  Filed  11-5-85;  8:45  amj 

BILUNQ  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Ruiemaking 

aoency:  National  Highway  Tragic 
Safety  Administration  (NHTSA).  DOT. 

ACTKM:  Denial  of  petition  for 
rulemaking. 

summary:  This  notice  denies  a  petition 
for  rulemaking  filed  by  Philip  F.  Eckert, 
Cdr.  (Ret.)  to  amend  Motor  Vehicle 
Safety  Standard  No.  108  to  require 
hazard  warning  signals  to  continue  to 
flash  when  the  brake  pedal  is  depressed, 
in  those  rear  lighting  configurations 
where  the  turn  signal  lamps  are 
optically  combined  with  the  stop  lamps. 
While  sudi  a  system  is  permissible 
today,  its  provision  is  at  the  option  of 
the  manufacturer  which  also  has  the 
choice  of  installing  a  system  in  which 
the  hazard  warning  signal  is  inoperative 
when  the  stop  lamp  is  activated.  The 
petition  is  denied  principally  because 
there  are  no  data  showing  that  the 
system  petitioned  for  would  make  a 
greater  contribution  to  accident 
avoidance.  Further,  two  of  the  three 
principal  U.S.  manufacturers  have 
indicated  that  they  plan  to  incorporate 
the  system  petitioned  for  in  their 
passenger  cars. 

FOR  FURTHER  INFORMATION  CONTACT 

Kevin  Cavey,  Crash  Avoidance  Division, 
Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street.  SW.. 
Washington,  D.C.  20590  (202-426-2153). 

SUPPLEMENTARY  INFORMATION:  Hazard 

warning  systems  are  installed  on  motor 
vehicles  for  use  to  indicate  a  disabled  or 
slow  moving  vehicle  in  the  roadway 
ahead.  They  operate  through  the  turn 
signal  lamps,  which  Standard  No.  108 
permits  to  be  either  yellow  or  red  in 
color  at  the  rear.  In  those  rear  lighting 
configurations  where  the  turn  signal 
lamps  are  red,  they  are  frequently 
optically  combined  with  taillamps  and 
stop  lamps.  Current  hazard  warning 
systems  are  wired  to  operate  in  one  of 
two  ways.  Under  the  first  method,  the 
hazard  warning  signal  flashing  ceases 
when  the  brake  pedal  is  applied,  and  a 
steady-burning  red  light  is  presented  to 
the  viewer.  Under  the  second  method, 
the  warning  signal  is  not  affected  by 
application  of  the  brake  pedal,  and  it 
continues  to  flash.  Philip  F.  Eckert  of 
Chevy  Chase,  Maryland,  petitioned  the 
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agency  for  rulemaking  to  mandate  the 
second  method,  and  to  require 
manufacturers  to  prepare  kits  for 
conversion  from  the  first  method  to  the 
second.  For  the  reasons  set  forth  below, 
the  agency  has  denied  his  petition. 

Petitioner  argues  that  the  continually 
flashing  system  is  desirable  as,  in  his 
opinion,  a  flashing  light  is  more  readily 
perceivable  from  the  rear  and  more 
likely  to  prevent  a  rear  end  collision 
than  the  steady-burning  stop  lamp. 
There  are  no  data  either  submitted  by 
the  petitioner  or  known  to  NHTSA 
showing  that  vehicles  presently  wired  in 
this  manner  have  greater  potential  for 
accident  avoidance  than  those  that  are 
not.  hi  the  absence  of  such  data,  there  is 
no  compelling  reason  to  mandate  the 
system  petitioned  for. 

It  should  also  be  noted  that  all  new 
passenger  cars  are  now  required  to  have 
a  center-high  mounted  stop  lamp  and  it 
is  anticipated  that  many  of  the  rear  end 
accidents  with  which  the  petitioner  is 
concerned  will  not  occur,  or  will  be 
reduced  in  severity. 

The  agency  understands  that  both  GM 
and  Ford  currently  equip  all  applicable 
vehicles  with  a  system  in  which  the 
brake  signal  overrides  the  hazard 
warning  signal.  Chrysler  uses  a  mixture 
of  systems;  some  in  which  the  brake 
signal  overrides  the  hazard  warning 
signal  and  others  in  which  the  hazard 
warning  signal  overrides  the  brake 
signal. 

Further,  Ford  and  Chrysler  have 
indicated  that  they  voluntarily  plan  to 
wire  all  their  vehicles  as  requested  by 
the  petitioner.  Both  Chrysler  and  Ford 
have  stated  that  by  1987  they  plan  to 
have  all  passenger  cars  equipped  with 
combined  stop  and  turn  signal  lamps 
which  continue  to  flash  when  both 
hazard  warning  and  braking  controls  are 
actuated.  GM  is  also  considering  the 
merits  of  the  system.  A  large  percentage 
of  imported  vehicles  and  many  domestic 
vehicles  use  amber  rear  turn  signal 
systems,  in  which  the  stop  lamps  and 
turn  signal  lamps  are  not  combined.  For 
these  systems,  the  question  of  signal 
ambiguity  does  not  arise  since  each  can 
be  independently  indicated.  Thus,  the 
agency  has  concluded  that  a  significant 
portion  of  vehicles  will  perform  in  the 
manner  requested  without  the  necessity 
of  rulemaking.  For  these  reasons,  the 
agency  has  decided  to  deny  the  Eckert 
petition. 

The  petitioner  also  requested  that 
manufacturers  be  required  to  produce 
conversion  kits,  but  he  did  not  specify 
whether  his  intent  was  for  the  agency  to 
order  retrofit  of  existing  vehicles,  or 
simply  to  make  conversion  kits 
available  for  those  who  wished  the 
alternative  system.  NHTSA  lacks  legal 


authority  to  require  retrofitting  of 
vehicles  with  a  new  safety  systems,  and 
in  view  of  its  decision  not  to  propose 
mandating  the  alternative  system, 
denies  this  aspect  of  the  Eckert  petition 
as  well. 

(Sees.  103, 119.  Pub.  L  80-563, 80  Stat  718  (15 
U.S.C.  1392. 1407):  delegation  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued:  Octol>er  31, 1985. 
Bany  Feliice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  85-28505  Filed  11-6-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  OcMnic  and  Atmosplwric 
Admlnlatration 


50  CFR  Part  652 
[Docket  No.  50579-5122] 


Atlantic  Surf  Clam  and  Ocaan  Quahog 
Flahariaa 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule:  technical 
amendments  and  request  for  public 
comment. 

summary:  Hiis  document  proposes 
technical  amendments  to  die  rule 
implementing  the  Fishery  Management 
Plan  for  the  Atlantic  Surf  Clam  and 
Ocean  Quahog  Fisheries  (FMP).  The 
intended  effect  is  to  correct  the  purpose, 
prohibitions,  weather  day  and  closed 
area  sections  of  the  regulations. 
DATE:  Comments  will  be  accepted  imtil 
December  6, 1985. 

FOfl  FURTHER  INFORMATION  CONTACT 
Monique  Rutledge,  617-281-3600, 
extension  272. 

SUPPLEMENTARY  INFORMATION:  Six 
provisions  contained  in  amendments  to 
the  regulations  implementing  the  FMP, 
S  652.1  (Purpose),  S  652.7  (Prohibitions), 
§  652.22  (Effort  restrictions),  and 
§  652.23  (Closed  areas),  are  corrected  in 
this  rule. 

The  statement  of  purpose  of  the 
regulations  at  §  652.1  makes  reference 
only  to  the  regulation  of  fishing  for  surf 
clams  and  ocean  quahogs  although  the 
regulation  of  other  activities  is 
encompassed  by  the  FMP  such  as  the 
possession  of  surf  clams  and  ocean 
quahogs  harvested  under  the  jurisdiction 
of  the  FMP  (page  57,  section  XIII-3, 
Amendment  3),  approved  by  NOAA  and 
published  as  a  final  rule  on  January  29, 
1982  (47  FR  4268).  Language  is  added  to 
the  Purpose  section  stating  that  these 


regulations  implement  the  terras  of  the 
FMP  clarifying  that  the  scope  of  the 
regulations  encompasses  regulation  of 
all  activities  included  in  the  FMP  and 
not  just  fishing  for  surf  clams  and  ocean 
quahogs. 

The  prohibition  at  {  652.7(a)  as  now 
written  states  that  permit  holders  will 
not  "catch  and  retain  on  board"  any  surf 
dams  or  ocean  quahogs  during  closed 
seasons  or  in  closed  areas  as  specified 
by  the  regulations.  The  intent  of  this 
prohibition  is  to  prevent  for 
conservation  purposes  unauthorized 
harvest  of  surf  clams  and  ocean 
quahogs.  However,  this  language 
appears  to  require  that  the  "catching"  or 
"retaining"  of  surf  clams  be  witnessed  in 
order  to  allege  violation  of  the 
regulations.  The  loophole  created  by  this 
language  has  hindered  enforcement 
efforts. 

To  better  reflect  the  intent  of  the 
provision.  S  652.7(a)  is  revised  to 
prohibit  permit  holders  from  fishing  for 
surf  clams  or  ocean  quahogs  during 
closed  seasons  or  in  closed  areas.  The 
prohibition  against  "fishing  for"  versus 
"catching  and  retaining"  permits 
enforcement  when  a  vessel  is  observed 
with  its  gear  in  the  water.  This  revision 
is  consistent  with  the  definition  of 
"fishing"  in  {  652.2  w^ch  encompasses 
any  activity  which  can  be  expected  to 
result  in  the  catching,  taking,  or 
harvesting  of  fish,  or  operations  at  sea  in 
support  o(  fishing,  and  not  merely  the 
catching  of  fish. 

The  prohibition  at  (  652.7(f)  expressly 
permits  authorized  officers  to  search 
fishing  vessels  incident  to  enforcement 
efforts.  The  substance  of  the  FMP, 
however,  which  encompasses 
possession  of  surf  clams  in  places  other 
than  aboard  fishing  vessels,  e.g.  on 
docks  and  at  processing  facilities, 
provides  the  grounds  for  searches  of 
other  €u«as  of  custody.  Clarification  is 
made  to  this  section  to  expressly  include 
searches  of  places  other  than  fishing 
vessels. 

Current  regulations  at  S  652.5  require 
dealers,  owners,  and  operators  of 
vesQels  to  file  accurate  reports  of 
various  activities  on  a  regular  basis.  The 
prohibition  at  {  552.7(e)  prohibits 
imdertaking  certain  actions  without 
completing  those  reports.  However, 
neither  section  clearly  defines  a 
prohibition  for  filing  false  reports.  This 
is  a  significant  omission  in  a  system 
which  depends  upon  reliable  data  on 
which  to  base  management  actions.  A 
new  prohibition  paragraph  (m)  is  added 
to  make  it  an  express  violation  to 
knowingly  include  false  information  in 
the  reports  required  under  S  652.5. 
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Section  652.22(aX4)  of  the  regulations 
allows  ftsbennan  to  claim  a  make-up 
period  during  November  through  April  if 
weather  or  sea  conditions  endanger  the 
vessel  or  crew  or  interfere  with  effective 
fishing.  The  regulation,  as  presently 
written,  is  interpreted  to  allow  make-up 
periods  only  during  the  period  of 
November  1  throu^  April  30.  An 
unintentional  impact  of  this  provision  is 
the  potential  for  its  inequitable 
treatment  of  fisherman.  Depending  on 
which  days  of  tfie  week  November  1  and 
April  30  fall,  fisherman  can  claim  a 
make-up  period  during  the  first  week  the 
provision  is  effective,  die  first  and  die 
last  week,  or  neither  the  first  nor  the  last 
week,  depending  on  their  fishing  day.  In 
order  to  assure  that  all  participants  in 
the  fishery  share  an  equal  opportunity  to 
claim  a  make-up  day  during  the  winter 
months,  NOAA  proposes  tailoring  the 
duration  of  the  make-up  period 
provision  to  the  fishing  week  in  the  KCd- 
Atlantic  Area.  Thus,  the  make-up  period 
may  be  claimed  as  of  the  first  Sunday  in 
November  through  the  last  Thursday  in 
April. 

Two  sections  of  the  regulations, 
S  6&2.22(f)  and  I  6S2.23(d),  are  unclear 
as  to  observations  that  must  be  made  to 
support  a  presumption  that  violations  of 
fishery  closures  or  of  closed  areas  have 
occurred  The  first  part  of  each  of  the 
sections  appear  to  provide  that 
violations  may  be  presumed  if  , 
observation  is  made  of  either  clams 
aboard  or  fishing  gear  in  the  water.  The 
last  sentence  in  each  section,  however, 
could  be  read  to  require  observations  of 
clams  aboard  in  addition  to  gear  in  the 
water  where  observation  of  gear  is  at 
issue.  Changes  made  below  to  die 
respective  sections  clarify  that 
presumptions  may  be  made  that 
violations  of  the  respective  sections 
have  occorred  if  observation  is  made  of 
either  dams  aboard  or  gear  in  the  water 
after  dosore  of  the  fishery  or  in  closed 
areas. 


OtiierMattOTS 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  652 

Hsheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  31. 1965. 

Caiman  J.  Bloodin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

PAirr  652— {AMENDED] 

It  is  proposed  to  amend  50  CFR  Part 
652  as  foUows: 

1.  The  authority  dtation  for  Part  652 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  1801  et  seq. 

2.  Section  652.1  is  amended  by 
designating  the  existing  section  as  (a) 
and  adding  a  new  paragraph  (b)  to  read 
as  follows: 

§652.1    Purpose 


(b}  These  regulations  implement  the 
Fishery  Nfanagement  Plan  for  Surf  Clam 
and  Ocean  Quahog  Fisheries. 

3.  In  S  652.7,  paragraph  (a) 
introductory  text  and  paragraph  (f)(1) 
are  revised  and  paragraph  (m)  is 
redesignated  as  (n)  and  a  new 
paragraph  (m)  is  added  to  read  as 
follows: 

S65Z7    ProMbMons 

(a)  No  permit  holder  may  fish  for  any 
surf  clams  or  ocean  quahogs:  *  *  * 

(f)  •  *  * 

(1)  Refuse  to  permit  an  authorized 
officer  to  board  a  fishing  vessel  subject 
to  such  a  person's  control  no  matter 
where  that  vessel  may  be  located,  or  to 
enter  areas  of  custody  subject  to  such  a 
person's  control,  for  purposes  of 
conducting  any  search  or  inspection  in 


connection  with  the  enforcement  of  die 
Act,  these  regulations,  or  any  other 
regulations  issued  under  the  Act 

*  '     *        *        *        • 

(m)  No  dealer,  vessel  owner,  operator, 
or  other  person  will  knowingly  submit 
false  information  in  records  and  reports 
required  to  be  kept  and  filed  under 
S  652.6. 

*  •        *        •        * 

4.  In  S  652.22.  paragraphs  (a)(4}  and 
(f)(1)  are  revised  to  read  as  follows: 

§6SL22    Effort  rtsMctlons. 
(a)  •  *  • 

(4)  Make-up  periods.  Commencing  at 
0001  hours  on  the  first  Sunday  of 
Novmebei  and  ending  at  2400  hours  on 
the  last  Thursday  of  April,  and  during 
the  intervening  months,  fishermen  may 
claim  a  make-up  period,  if  in  the  opinion 
of  the  vessel  operator,  weather  or  sea 
conditions  would  prevent  effective 
fishing  or  endanger  the  vessel  or  crew. 
***** 

(f)  Presumption.  (1)  The  presence  of 
surf  clams  or  ocean  quahogs  aboard  any 
vessel  engaged  in  the  surf  dam  or  ocean 
quahog  fishery  or  the  presence  of  any 
part  of  a  vessel's  gear  in  the  water  more 
than  12  hours  after  a  dosure  occurs 
under  this  section  will  he  prima  foeie 
evidence  that  such  vessel  was  fishing 
for  surf  clams  or  ocean  quahogs  in 
violation  of  these  regulations. 
***** 

5.  In  S  652.23,  paragraph  (d)  is  revised 
to  read  as  follows: 


9652^    CtosMi 


(d)  Presumption.  In  dosed  areas,  the 
presence  of  surf  clams  or  ocean  quahogs 
aboard  any  fishing  vesiel  or  the 
presence  of  any  part  of  the  vessel's  gear 
in  the  water  is  prima  facie  evidence  that 
such  vessel  was  fishing  for  surf  clams  or 
ocean  quahogs  in  violation  of  these 
regulations. 

[PR  Doc  86-26633  FiWd  ll-«-86(  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  document*  other  tttan  mles  or 
proposed  rules  that  are  applicat)le  to  the 
public.  Notices  of  hearings  and 
investigatiorts,  committee  meetings,  agency 
decisions  and  rulings,  delegation  of 
authority,  filing  of  petitions  and 
applications  and  agency  statentents  of 
organizafion  and  functions  are  examples 
of  documents  appearing  in  tfiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  1, 198S. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  die 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published,  lliis  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  [4)  How  often  the 
information  is  requested;  (5)  who  will  be 
required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  P.L  98-511  applies;  (9)  Name  and 
telephone  nimiber  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  die  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM  Room  404-W  Admin. 
Bldg..  Washington.  D.C.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  Bubmitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  D.C  20503.  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
Dossible. 


Extension 

•  Agricultural  Cooperative  Service 
New  Cooperative  Volume  and  Structure 
On  occasion 

Individuals  or  households;  Farm;  245 

responses;  245  hours;  not  applicable 

under  3504(h) 
William  R.  Seymour  (202)  447-8396 
• '  Agricultural  Marketing  Service 
Grapefruit  Grown  in  the  Interior  District 

in  Florida — Marketing  Order  913 
On  occasion.  Weekly,  Annually,  Once 

every  three  years 
Farms;  Businesses  or  other  for-profit 

1,398  responses;  324  hours;  not 

applicable  imder  3504(h) 
William  J.  Doyle  (202)  447-5975 

•  Agricultural  Marketing  Service 
Peaches  Grown  in  Mesa  County, 

Colorado — Marketing  Order  919 
On  occasion;  Once  every  diree  years 
Farm;  Businesses  or  other  for-profit;  60 

responses;  15  hours;  not  api^cable 

under  3504(h) 
William  J.  Ooyle  (202)  447-^5975 

•  Agricultural  Marketing  Service 
Oregon- Washington-California  Winter 

Pears — Marketing  Order  927 
Committee  Forms 
Semi-monthly 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

4,733  responses;  2.793  hours;  not 

apphcable  under  3504(h) 
William  J.  Doyle  (202)  447-5975 

•  Agricultural  Marketing  Service 
Irish  Potatoes  Grown  in  Southeastern 

States — Marketing  Order  953 
Recordkeeping;  Monthly;  Annually 
Farms;  Businesses  or  other  for-profit; 

1,791  responses;  297  hours;  not 

applicable  under  3504(h) 
Charles  W.  Porter  (202)  447-2615 

•  Agricultural  Marketing  Service 
Lemons  Grown  in  California  and 

Arizona — Marketing  Order  Na  910 
On  occasion;  Weekly;  Annually 
Farms;  Businesses  or  other  for-profit; 

80,128  responses;  11,590  hours;  not 

applicable  under  3504(h) 
William  J.  Doyle  (202)  447-5975 

•  Agrioiltural  Stabilization  and 
Conservation  Service 

CFR 1423  Processed  Commodities 
Warehouse  Standards  CCC-29,  CCC- 
32.  CCC-55,  CCC-56,  CCC-613.  CCC- 
560 

On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  1,960 
responses;  1,769  hours;  not  applicable 
under  3504(h) 


Barry  W.  Klein  (202)  447-4647 
New 

•  Agricultural  Stabilization  and 

Conservation  Service 
On-Farm  Grain/Oilseed  Storage 

Capacity  Survey 
Onetime 
Farms;  2.5  milBon  responses;  125,000 

hours;  not  applicable  under  3504(h] 
Larry  Walker  (202)  382-6685 
DonaMRHakhac, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  85-26403  Filed  ll-&-eS:  8:45  am] 

BILLINQ  CODE  S41»-01-H 


Agricuthiral  Stafafeatlon  and 
Conservation  Service 

Feed  Grain  Donations  for  the  Lowmt 
Brule  Sioux  Reservation  Indian  Tribe  in 
South  I 


Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Lower  Brule 
Sioux  Indian  Tribe  of  the  Lower  Brule 
Sioux  Reservation  in  South  Dakota  has 
been  materially  increased  and  become 
acute  because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress,  this  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Lower  Brule  Sioux 
Tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  tribe  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  die  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  oumers  who  are  determined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
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May  15. 1986,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  A^cult\ire. 

Signed  at  Washington,  DC,  on  November  1, 
1965. 

Mihon  ].  Hertz. 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  85-26437  Filed  11-5-85;  8:45  am] 

■LLMQ  CODE  3410-OS-M 


Cooperative  State  Research  Service 

Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (Pub.  L  92-463.  86  Stat.  770-776). 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Date:  December  3, 1965. 

Time:  8.-00  ajn. — 5.-00  pjn. 

Place:  Bredcenridge  Kings  Inn,  9600  Natural 
Bridge  Road,  St  Louis,  Missouri. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  pennit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  listed  below. 

Purpose:  To  evaluate  and  recommend 
propcsals  for  cooperative  research  on 
problems  that  concern  agricultiue  in  two  or 
more  States,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  agricultural 
experiment  stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Edward  M.  Wilson, 
Recording  Secretary.  U.S.  Department  of 
Agriculture,  Cooperative  State  Research 
Service,  Room  209  Justin  Smith  Morrill  Bldg., 
Washington,  DC  20251;  Telephone:  [202)  447- 
4587. 

Done  at  Washington.  DC  this  29th  day  of 
October  1985. 

John  Patrick  |ordan. 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc  85-26436  Filed  11-5-65;  8:45  am] 

■LUNG  COOC  M1»-22-M 


DEPAfmiENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  Duty  or  CountervaiHng 
Duty  Order.  Finding,  or  Suspension 
Agreement,  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  Duty  or  Coimtervailing 


Duty  Order,  Finding,  or  Suspension 
Agreement. 

Background 

Each  year  during  the  aimiversary 
month  of  the  publication  of  an 
antidumping  duty  or  countervailing  duty 
order,  finding,  or  suspension  agreement, 
an  interested  party  as  defined  in  section 
771(9)  of  the  Tariff  Act  of  1930  may 
request,  in  accordance  with  9  353.53a  or 
355.10  of  the  Commerce  Regulations, 
that  the  Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  duty  or 
countervailing  duty  order,  finding,  or 
suspension  agreement. 

Opportunity  to  Request  a  Review 

Not  later  than  November  30, 1985, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspension 
agreements,  with  anniversary  dates  in 
November,  for  the  following  periods: 


Antidumping  duty  procvsdino 


Dry  domino  Machinety  (nm  llw 
Fadaral  RepuMc  o(  Garm«iy 

Cartxxi  Steat  Wire  Rods  from  TrW- 
dKlATcfaago. 


Choina  CMohda  from 

Bicycto  Sposdomatars  from  JifMn ....... 

Cartnn  StMl  Wir*  Rods  from  Span .... 

Carbon  SiMl  Wirs  Rods  from  Arganti- 

na 

Titaniun  Sponga  from  Japan „ 


Ravtawpariod 


11/01/84-10/31/65 

11/01/84-10/31/85 
4/30/84-10/31/85 

11/01/84-10/31/85 
S/0e/84-09/X/84 

06/08/84-10/31/85 
05/11/84-10/31/85 


CountarvaOng  duly  procaadkig 


Wootan  Garments  from  /krgenUna— .. 
01  Country  Tubulw  Goods  from  Ar- 
gentina.. 


Oil    Counfry    Tubular    Goods    from 


Compressors  from  Singapore _ 

Sodium  Gluconate  from  tfte  European 
Communities    


01/01/84-12/31/84 

09/06/84-12/31/84 

08/12/84-00/30/84 
01/01/84-12/31/84 

11/01/83-12/31/84 


A  request  must  conform  to  the 
Department's  interim  final  rule 
pubUshed  in  the  Federal  Register  (50  FR 
32556)  on  August  13. 1985.  Five  copies  of 
the  request  should  be  submitted  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  all  requests 
received  by  November  30, 1985. 

If  the  Department  does  not  receive  by 
November  30, 1985,  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  a  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  coimtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 


deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  fi'om  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  October  31, 1985. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary.  Import 
Administration. 
[FR  Doc.  85-26467  Filed  11-5-85;  8:45  am] 

BlUJNaCOOE  3S10-OS-M 


Withdrawal  of  Application  for  Duty* 
Free  Entry  of  Scientific  Instruments; 
Berea  College 

Berea  College  has  withdrawn  Docket 
Number  85-264.  an  application  for  duty- 
free entry  of  a  Planetarium  Projector. 
Accordingly,  further  administrative 
proceedings  will  not  be  taken  by  the 
Department  of  Commerce  with  respect 
to  this  application. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-26471  Filed  11-5-65;  8:45  am] 

BILUNO  COOE  3S18-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Clarfcson 
University 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
D.C. 

Docket  number  86-020.  Applicant: 
Clarkson  University,  Potsdam,  NY 
13676.  Instrument:  Electron  Microscope, 
Model  JEM-1200EX  with  Accessories. 
Manufacturer  JEOL  Limited,  Japan. 
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Intended  use:  The  instrument  is 
intended  to  be  used  for  the  study  of 
colloidal  particles  of  various  kinds. 
Specifically,  shape  and  structure  of  the 
particulate  material  will  be  investigated 
in  connection  witfi  a  number  of  research 
projects.  The  experiments  to  be 
conducted  will  consist  of  particle 
characterization  and  studies  of  their 
nucleation  and  growth.  Application 
received  by  Commissioner  of  Customs: 
October  16. 1965. 

Docket  nimiber  86-021  Applicant 
National  Bureau  of  Standards. 
Electricity  Division,  Building  220,  Room 
B258,  Geidiersburg.  MD  20899. 
Instrument:  Superconducting  Magnet 
System.  Manufactiu«:  Cryogenic 
Consultants  limited.  United  IQngdom. 
Intended  oae:  The  instrument  ir 
intended  to  be  used  for  the  study  of  the 
quantiui  Hall  effect  with  the  objective 
of  developbig  a  new  resistance  standard 
by  which  the  United  States'  unit  of 
resistance  will  be  maintained.  The 
quantum  Hall  effect  will  become  the 
new  resistance  standard.  Applicati<m 
received  by  Commissioner  of  Custams: 
October  17, 1985. 

Docket  number  86-024.  Applicant 
Rutgers  University,  Procurement  and 
Contracting,  P.O.  Box  1089,  Piscataway, 
N)  08854.  Instrument:  Hiermal  ionization 
Mass  Spectrometer,  Model  VG  Sector. 
Manufacturer  VG  Isotopes  Limited, 
United  Kingdom.  Intended  use:  The 
instrumrat  will  be  used  for  isotopic 
analyses  of  several  elements  extracted 
from  geologic  samples  for  research  in 
the  fidds  (rf  isotope  geobgy, 
geochemistry  and  geochronology.  The 
materials  to  be  analyzed  are  individual 
elements,  as  salts,  chemically  isolated 
from  natural  (and  experimental)  rock 
and  mineral  samples.  The  elements  to 
be  analyzed  include  (but  are  not 
restncted  to):  Rb,  Sr,  Ba,  La,€e.  Nd,  Sm, 
Eu,  Gd,  Dy,  Er.  Yb,  Pb,  Th  and  U. 
Experiments  to  be  conducted  will 
include: 

1.  Geochemical  tracer  studies  of 
Central  American  volcanic  rocks,  and 
detailed  studies  of  individual  Hawaiian 
volcanoes. 

2.  Trace  element  distribution  studies 
of  ultramafic  xenoliths  collected  from 
the  western  U.S.,  Hawaii,  and  S.  Africa. 

3.  Geochronological  studies  of 
metamorphic  terrains  of  the  northeast 
U.S. 

In  addition  die  instrument  wiU  be 
used  in  upper-level  undeigraduate  and 
graduate  courses  such  as  Isotope 
Geochemistry  (Geol  551)  and  for 
independent  study  theses  (Geol  493). 
Application  received  by  Commissioner 
of  Customs:  October  21, 1985. 

Docket  number  86-025.  Applicant 
University  of  Massachusetts  Medical 


Center,  55  Lake  North.  Worcester,  MA 
01605.  Instrument  Dual  Wave  Length 
Fluorescence  Stop-Flow 
Spectrophotometer.  Manufacturer  Hi- 
Tech Scientific  Limited.  United 
Kingdom.  Intended  vse:  Studies  of 
human  eiytfirocyte  sugar  transport 
protein.  Experiments  will  be  condocted 
to  measure  the  time  constmts  in  bilayer 
sugar  translocation  in  order  to 
understand  the  role  of  bilayer  Upids  in 
regulating  protein  mediated  sugar 
transport  Application  received  by 
Commissioner  of  Customs:  October  21, 
1985. 

(Catalog  of  Federal  Domestic  Assistance 

Progran  No.  11.106,  importation  of  Doty-Pree 

Education^  and  Scientific  Materials) 

nankW.Cnsl 

Director,  Natatory  Import  Programs  Staff. 

[PR  Doc.  85-26472  Filed  ll-S-BS;  8:45  am] 

BILUNa  CODE  3SH>-OS-« 


AppRcalione  for  Duty  Free  Entry  of 
SdenHfie  InelniineNlSi  Stele  of 
Minneeolei  Oepertraent  of  Neturei 
Resouroee 

Pursuant  to  sectioii  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat  897;  15  CFR  Part  301). 
we  invite  commenU  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  ^lown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Commenta  must  conyily  with 
Subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Coimnerce. 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
D.C 

Docket  number  86-007.  Applicant: 
State  of  Minnesota,  Department  of 
Naturcd  Resources,  Division  of  Waters, 
Box  32,  500  Lafayette  Road,  St  Paul,  MN 
55146.  Instrument  Ground  Conductivity 
Meter,  Model  EM-34-8.  Manufacturer 
Geonics,  Incorporated,  Canada. 
Intended  use:  The  instrument  is 
intended  to  be  used  to  measure  die 
terrain  conductivity  of  die  earth 
particularly  to  determine  die  geometry 
of  the  contact  between  facial  drift  and 
bedrock,  to  determine  the  pnq^erties  of 
relatively  shallow  aquifers  and  of 
mineral  deposits  for  research  purposes. 
Application  received  by  Commissioner 
of  Customs:  October  11. 1985. 

Docket  number  86-008.  Applicant: 
University  of  Virginia  Medicd  Center, 


Department  of  Pathtdogy,  Box  168, 
Charlottesville.  VA  22908.  Instrument 
Mass  Spectrometer.  Model  8230B  with 
Accessories.  Manufacturer  Flnnigan 
MAT,  GmbH.  West  Germany.  Intended 
use:  Studies  of  blood  seram.  urine,  and 
tissue  extracts  with  a  concentrated 
effort  directed  towards  die  measurement 
in  these  materials  of  prostanoids, 
dopamine,  1.25-dihydroxycholecalcifierol 
and  drugs,  and  metabolites  that  inhibit 
prolactin  secreting  tumors.  Chemical 
messengers  of  insulin  action  will  be 
characterized.  Application  received  by 
Commissioner  of  Customs:  October  11. 
1985. 

Docket  ntunber  86-010.  Applicant 
Oregon  State  University,  Purchasing 
Department  Corvallis,  OR  97331. 
Instrument  System  for  Alternating 
Detection  of  Positive /Negative  Ion 
Conversion  Kit  for  MAT  CH-7  Mass 
Spectrometer.  Manufacturer  AMD 
Intectra  GmbH,  West  Germany. 
Intended  use:  The  instrument  is 
intended  to  be  used  to  carry  out 
accurate  mass  measurements  and  hi^ 
mass  ion  data  acquisition.  Research 
projecto  will  indude:  (1)  Negative  ion 
chemical  ionization  mass  spectrometry 
of  poiychlorinated  oiganics  which 
involves  a  systematic  investigation  of 
the  negative  chemical  ionization  (CI) 
conditions  and  (2)  fast  atom 
bombardment  cdf  pyrrolizidine  alkaknd- 
DNA  adducts  in  a  program  to  determine 
where  the  carcinogenic  research 
pyrrolizidine  alkaloids  bind  to  DNA.  and 
how  variatioas  on  the  alkaloid 
structures  alter  the  ratios  of  different 
binding  sites.  The  instrument  will  also 
be  used  in  several  courses  in  which  the 
fundamentals  of  organic  mass 
spectrometry  are  taught  and  the  cj^urses 
in  which  mass  spectrometry  is 
demonstrated  to  the  students.  In 
addition,  the  instrument  will  be  used  for 
the  training  of  graduate  students  and 
postdoctoral  fellows  in  environmental 
health  sciences,  chemistry,  agricultural 
chemistry,  biochemistry,  pharmaceutical 
chemistry,  and  in  forest  products. 
Application  received  by  Commissioner 
of  Customs:  October  It  1985. 

Docket  number  86-017.  AppUcant 
University  of  Hawaii  Department  of 
Agronomy  A  Soil  Science,  1910  East- 
West  Road,  Room  101.  Honolulu.  HI 
96822.  Instrument  Electro-Ultrafiltration 
Unit,  Model  724.  Manufacturer  Vogel 
Medizinsche  Technik  &  Electronik.  West 
Germany.  Intended  Use:  The  instrument 
is  intended  to  be  used  for  studies  of  soils 
and  clay  minerals  during  experimenU 
conducted  to  obtain  simplified  testing  of 
crop  nutrient  availability.  In  addition, 
the  instrument  will  be  used  to  teach  the 
principles  and  methods  of  assessing  soil 
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chemical  and  fertility  status. 
Application  received  by  Commissioner 
of  Customs:  October  17, 1985. 

Docket  number  86-019.  Applicant 
University  of  California.  405  Hilgard 
Avenue.  Los  Angeles,  CA  90024. 
Instrument:  Electron  Microscope,  Model 
IEM-120QEX  with  Accessories. 
Manufacturer  lEOL,  Japan.  Intended 
use:  The  instrument  is  intended  to  be 
used  to  study  cellular  and  subcellular 
structures,  including  ribosomes. 
lysosomes.  and  viruses.  The  research  to 
be  conducted  will  include  the  following 
projects: 

(1)  Studies  of  the  conformation  of 
ribosomal  RNA  within  the  bacterial 
ribosome. 

(2)  Studies  of  protein  location  on  the 
subunits  of  the  £  coli  ribosome. 

(3)  Comparative  studies  of  ribosome 
structure. 

(4)  Investigations  of  the  receptor 
specificity  of  influenza  viruses. 

(5)  Investigations  of  the  formation  gf 
lysosomes  within  cultured  human 
fibroblasts. 

(6)  Studies  of  the  molecular  process  of 
myelination  in  cultured  rat  brain  cells. 

(7)  Studies  of  immunoglobulin  and 
oncogene  DNA  molecules. 

All  of  this  research  is  aimed  at 
fundamental  understanding  of  the 
process  of  cellular  growth  and 
development  and  the  interactions  of 
cells  and  their  components  with  other 
cells,  organelles,  or  molecules. 
Application  received  by  Commissioner 
of  Customs:  October  17. 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.Crad, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  85-28473  Filed  11-5-85;  8:45  am] 

MUMQ  COOE  361».OS-ll 


wnhdrawai  of  Application  for  Duty- 
Free  Entry  of  Scientific  instrument^ 
North  Carolina  State  University 

The  North  Carolina  State  University 
has  withdrawn  Docket  Number  85-206. 
an  application  for  duty-free  entry  of 
Melt  Spinning  Apparatus.  Accordingly, 
further  administrative  proceedings  will 
not  be  taken  by  the  Department  of 
Commerce  with  respect  to  this 
application. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-28474  Filed  11-5-85:  8:45  am] 
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National  Ocoanic  and  AtmosplMric 
Administration 

Permits;  Marina  Mammals; 
Modification  to  Permits 

Pursuant  to  the  provisions  of  1 218.33 
(d)  and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  218).  and 
{  222.25  of  the  regulations  governing 
endangered  species  (50  CFR  Part  222). 
Permit  No.  E5  issued  to  the  Northwest 
and  Alaska  Fisheries  Center.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way,  BIN  C15700,  Seattle. 
Washington  98115.  on  March  3. 1976  (41 
FR  10248).  as  amended  February  22, 
1979.  and  December  31, 1981  (46  FR 
1765]  Permit  No.  71  issued  on  January  21. 
1975  (40  FR  4325],  as  amended  October 
la  1975  {40  FR  47817],  March  9. 1979  (44 
FR  13060],  December  31, 1979  (44  FR 
77229),  October  10, 1980  (45  FR  67404). 
October  18. 1982  (47  FR  46350).  and 
January  29. 1985  (50  FR  3950):  Permit  No. 
113  issued  on  August  21. 1975  (40  FR 
38179).  as  modified  December  31. 1981 
(46  FR  1765).  Permit  No.  E9  issued  on 
January  23. 1976  (41  FR  S413)  as 
amended  on  September  9. 1976  (41  FR 
41736).  and  December  31. 1981  (FR  1765): 
Permit  No.  116  issued  on  October  31. 

1975  (40  FR  51489)  as  modified  on 
September  9, 1976  (41  FR  41736),  and 
December  31, 1981  (46  FR  1765);  Permit 
No.  128  issued  on  March  12. 1976  (41  FR 
11593]  as  modified  September  9. 1976  (41 
FR  41736)  and  December  31. 1981  (46  FR 
1765):  Permit  No.  136  issued  on  June  15. 

1976  (41  FR  25920]  as  modified  on  June 
27. 1977  (42  FR  35876),  May  22, 1980  (45 
FR  34321);  and  Permit  No.  143  issued  on 
July  28. 1976  (41  FR  32623).  as  modified 
on  October  18, 1977  (42  FR  55631],  July 
27, 1984  (46  FR  38950),  and  June  14, 1985 
(50  FR  25734),  are  further  modified  as 
follows: 

1.  Permit  No.  E5 

Section  B-6  is  modified  by  deleting 
"December  31. 1985"  and 
substituting  therefor  the  following: 
"December  31, 1986." 

2.  Pennit  No.  E9 

Section  B-9  is  modified  by  deleting 
"December  31, 1985"  and 
substitutfng  therefor  the  following: 
"December  31, 1988." 

3.  Pennit  No.  71 

Section  B-5  is  modified  by  deleting 
"December  31, 1985"  and 
substituting  therefor  the  following: 
"December  31. 1986." 

^.  Permit  No.  113 
Section  B-4  is  modified  by  deleting 
"December  31, 1985"  and 
substituting  therefor  the  following: 
"December  31. 1986." 

5.  Permit  No.  116 


Section  B-0  is  modified  by  deleting 
"December  31, 1985"  and 
substituting  therefor  the  following: 
"December  31, 1986." 
%.  Permit  No.  128 
Section  B-O  is  modified  by  deleting 
"December  31, 1985"  and 
substituting  therefor  the  following: 
"December  31, 1986." 
7.  Permit  No.  136 
Section  B-11  is  modified  by  deleting 
"December  31. 1985"  and 
substituting  therefor  the  following: 
"December  31, 1986." 
%.  Permit  No.  143 
Section  B-3  is  modified  by  deleting 
"December  31, 1985"  and 
substituting  therefor  the  following: 
"December  31, 1986." 
These  modifications  are  effective  on 
December  31, 1985. 

The  Permits,  as  modified,  and 
documentation  pertaining  to  the 
modifications  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service.  3300 

Whitehaven  Street  Northwest, 

Washington,  D.C; 
Regional  Director,  Northwest  Region. 

National  Marine  Fisheries  Service,  7800 

Sand  Point  Way,  NE  BIN  C15700  Seattle, 

Washington,  98115; 
Regional  Director,  Alaska  Region,  National 

Marine  Fisheries  Service,  P.O.  Box  1668, 

Juneau.  Alaska  99802; 
R^onal  Director,  Southwest  Region,  300 

South  Ferry  Street,  Terminal  Island, 

California  90731; 
Regional  Director,  Northeast  Region,  14  Elm 

Street  Federal  Building,  Gloucester, 

Massachusetts  01930-3799;  and 
Regional  Director.  Southeast  Region.  9450 

Koger  Boulevard,  St  Petersburg.  Florida 

33702. 

Dated:  October  3a  1985. 

Carmen  J.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-26488  Filed  11-5-85;  8:45  am] 
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[Modification  No.  1  to  Permit  Na  482] 

Marina  Mammals;  Permit  Modification: 
Souttiwest  Fisheries  Center 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  and  fi  222.25  of  the 
regulations  governing  endangered 
species  permits  (50  CFR  Part  222). 
Scientific  Research  Permit  No.  482 
issued  to  the  Southwest  Fisheries 
Center,  National  Marine  Fisheries 
Service,  P.O.  Box  271.  La  JoUa, 
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California  92038,  on  September  12. 1984 
(49  FR  36899)  is  modifled  as  follows: 

Section  A.1  is  deleted  and  replaced 
by: 

1.  Thip  permit  authorizes  the  taking  of 
Hawaiian  monk  seals  [Monachus 
schauinslandi)  as  follows: 

Up  to  eighty  (80)  subadult  and  adult  males 
from  Laysan  Island  may  be  bleach-marked: 
up  to  ten  (10)  of  these  may  be  captured, 
maintained  for  up  to  seven  (7)  days,  blood 
sampled,  tagged  on  both  flippers  and 
translocated  from  Laysan  Island  to  Johnston 
Atoll;  up  to  twenty  (20)  may  be  captured  and 
permanently  maintained  in  captivity. 

This  modification  became  effective  on 
October  29, 1985. 

As  required  by  tlie  Endangered     . 
Species  Act  of  1973  issuance  of  this 
modiflcation  is  based  on  a  finding  that 
such  modification:  (1)  Was  applied  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  the  modification, 
and  (3)  will  be  consistent  with  the 
purposes  and  policies  set  forth  in 
Section  2  of  the  Endangered  Species  Act 
of  1973.  This  modification  was  issued  in 
accordance  with,  and  is  subject  to  Parts 
220-222  of  Title  50  CFR  of  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits 
(39  FR  41367),  November  27. 1974. 

Documents,  submitted  in  coimection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW..  Washington, 
DC  20235:  and 

Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island.  CA 
90731. 

Dated:  October  31, 1985. 
Cannen  [.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

[FR  Doc.  85-26489  Filed  11-5-85;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Indonesia 

October  31. 1985. 

The  Chairman  of  the  Commttee  for  the 
Implementation  of  Textile  Agreements 
(CITA),  under  the  authority  contained  in 
E.0. 11651  of  March  3, 1972,  as 
amended,  has  issued  the  directive 


published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  6. 
1985.  For  further  Information  contact 
Jane  Corwin,  International  Trade 
Specialist  (202)  377-4212. 

Background 

On  July  1, 1985.  a  notice  was 
published  in  the  Federal  Register  (50  FR 
27040)  which  announced  estabUshment 
of  import  restraint  levels  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  in  the  United  States  during 
each  of  five  thirty-day  periods  begiiming 
on  July  1. 1965  and  extending  through 
November  27, 1985  of  man-made  fiber 
woric  gloves  in  Category  631pt  (only 
T.S.U.S.  items  704.3215, 704.8525. 
704.8550  and  704:9000)  and  cotton 
printcloth  in  Category  320pt  (only 
T.S.U.S.  items  320.—.  321.—,  322.—. 
326.—.  327.—,  and  328.—  with  statistical 
suffixes  21,  22. 24.  31,  38, 49.  57,  74.  80 
and  98),  among  other  categories.  The 
levels  were  applicable  to  goods  in  these 
categories,  produced  or  manufactured  in 
Indonesia  and  exported  during  the 
periods  which  began,  in  the  case  of 
Category  631pt.  on  September  17, 1984 
and  extended  through  June  30, 1985;  and, 
in  the  case  of  Category  320pt,  July  31, 
1984  through  June  30, 1985. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  effective  on  November  6, 

1985,  levels  of  130,000  dozen  pairs  and 
647,486  square  yards  will  be  applicable 
to  Categories  631pt.  and  320pt., 
respectively,  imported  during  each  of 
five  thirty-day  periods  beginning  on  that 
date  and  extending  throu^  April  4, 

1986,  which  were  exported  during  the 
periods  cited  above.  Accordingly,  in  the 
letter  which  follows  this  notice  \he 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreement 
directs  the  Commissioner  of  Customs  to 
cancel  the  directive  of  June  27, 1985  and 
establish  new  staged  entry  periods  for 
Category  320pt.,  and  631pt.,  through 
April  4, 1986  at  levels  of  130,000  dozen 
pairs  and  647,468  square  yards, 
respectively,  per  thirty-day  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  F.R.  26622).  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 


Schedules  of  the  Untied  States 
Annotated  (1985). 
WaltarCLaiuJiaii. 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

October  31, 1965. 

Committee  for  the  implementatioa  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

Dear  Mr.  Commiuioner  This  directive 
cancels  and  supersedes  the  directive  of  June 
27, 1985  which  directed  you,  effective  on  July 
1, 1985,  to  pennit  entry  of  cotton  and  man- 
made  fiber  textile  products  in  certain 
categories,  produced  or  manufactured  in 
Indonesia  and  exported  during  specified 
restraint  periods,  which  were  in  excess  of  the 
limits  established  for  those  periods. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854),  and  the  Agreement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  Decembr  15, 1977  and  December  22, 1961: 
pursuant  to  the  Bilateral  Cottoa  Wool  and 
Man-Made  Fiber  Textile  Agreement  effected 
by  exchange  of  notes  dated  September  25  and 
October  3. 1985  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Indonesia:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  Mardi 
3, 1972,  as  amended,  you  are  directed, 
effective  on  November  6, 1985,  to  permit 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  products  in  the  following  categories, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  periods  noted  below 
which  were  in  excess  of  the  limits 
established  for  those  periods: 


CMagoiy 

A/nouot  to  Km  snisrad 
par  30-day  pahod 

Piatrtuui  railraini 
pahod    - 

320  pt  ' 

631  pt  • 

647.486  tquara  yanK... 
1W.000dozanpak«..-. 

My  31.  1964  to 
Jun*  30.  1966. 

Sapt  17.  1964  to 
June  30,  1086. 

■tn  Catagwy  320  on(y  T.&U.S.  tama  320.—.  321.—, 
322.-.  326.-.  327.-.  and  32S  —  tuNh  daMical  tulfaa*  21. 
22.  24,  31.  38.  49.  57.  74.  80  and  96 

■k)  catagcxy  631    orty  TSUSX  nunttar*  704J21S, 


704.S52S. 


ittowy 

.704.8 


.8550  and: 


1.9000. 


The  thirty  day  periods  shall  be  as 
follows:  November  6, 1985-December  5. 
1985;  December  6, 1985-January  4, 1986: 
January  5. 1986-February  3. 1986; 
February  4, 1986-March  5. 1986;  March 
6. 1966-April  4, 1986. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulmaking  provisions  of  5.  U.S.C. 
(aMl). 
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Sincerely, 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  UnplementaUoa 

of  Tex  tile  Agreements. 

(FR  Doc.  85-26478  Filed  t1-5-85:  8:45  am] 
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Import  Restraint  Umtts  Unctor  a  New 
BHateral  Agreement  Concerning 
Certain  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Indonesia 

October  31, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  imder  the  authority 
contained  in  EO.  11651  of  Mardi  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  NoveoHber  6, 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  US.  Department  of  Commerce, 
(202)  377.-4212. 

BackgiuuiMl 

The  Governments  of  the  United  States 
and  the  Republic  of  Indonesia 
exchanged  notes  dated  September  25 
and  October  3. 1985  on  a  new  Bilateral 
Cotton,  Wool,  and  Man-Made  Fiber 
Textile  Agreement  beginning  on  July  1, 
1985  and  extending  through  June  30, 
198a  Under  the  new  agreement,  specific 
limits  are  estabUshed  for  Categories  313, 
314,  315,  317,  319,  320pt.  (printcloth  in 
T.S.U.S.  items  320.—,  321.—,  322.—, 
326.—,  327.—.  and  328.—.  with  statistical 
suffixes  21,  22.  24.  31.  38,  49,  57,  74,  8a 
and  98),  331,  334, 335,  336,  337,  338,  339, 
340,  341,  347/348,  351.  3«9pt.  (shop 
towels  currently  in  T.S.U.S.A.  number 
336.2840  formerly  in  336.2740).  445/446, 
604pt.  (acryUc  spun  yam  in  T.S.U.SA. 
number  310.5049),  613,  614.  631pt  (work 
gloves  in  T3.U.S.A.  numbers  704.3215, 
704.8525,  704.8550  and  704.9000),  635, 
638,  639,  840,  641,  645/646,  647  and  648, 
produced  or  manufactured  in  Indonesia 
and  exported  during  the  twelve-month 
period  which  began  on  July  1, 1985  and 
extends  through  June  30, 1988.  The 
agreement  also  establishes  two  group 
limits  covering  (1)  all  of  the  foregoing 
specific  limit  categories  and  (2) 
categories  other  than  those  subject  to 
specific  limits.  The  limits  for  Categories 
336,  341.  641,  and  648  include  increases 
of  five  percent  each  to  accoimt  for 
handmade  cottage  industry  products 
made  firom  handloomed  fabrics  of  the 
cottage  industry,  or  traditional  folklore 
handicraft  textile  products.  The  limits 
have  not  been  adjusted  to  account  Cor 
any  imports  exported  on  and  after  July 


1, 1985.  As  the  data  become  available, 
such  charges  will  be  made. 

A  de8cripti(Hi  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  Za  1984  (48  FR  28822).  July 
16, 1984  (48  FR  287S4),  November  a  1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  dw  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C  Lanahao. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreementa. 

October  31, 1886. 

Committse  for  tfw  Implementation  of  Textile 

AyWHHIHitS 

Cominissioner  of  Customs, 
Department  of  the  Treaaury, 
Washington,  D.C  20229. 

Dear  Mr.  Commissioner  Under  Ae  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.Q  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  September  25  and  October  3, 1985 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Indonesia;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended. 
you  are  directed  to  prohibit,  effective  on 
November  6, 1985,  entry  into  the  United 
States  for  consumption  and  withdrawal  bom 
warehouse  for  consumption  of  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  July  1, 1985  and  extends 
through  ^e  30, 1988,  in  excess  of  the 
restraint  timita  indicated: 


Cslagoty 


313... 

314... 
315.„ 
317._ 


31S 

320pt«-. 

331 

334 

336 

33S 

337 

336 


338. 


10,000.000  ■»!—  y«d>  o«  «iNc«>  not  mot* 
Iwn  2.10(r000  iquara  yarcts  shall  b«  h 
T.&U.&  aaiw  3aOL-«vau|»i  331. 
■Wwlical  t\0km  SO.  •/  «itf  83. 

9,200,000  aqua*  yaidr 

io,7aoxmi 

40IUieo  daw)  pain. 
2B,000  dcaan. 

«ai2soi 

7S.0OO  dozan. 
ZTSMOdBaan. 

2t6,000  dozan. 


Cmmgm 

340 

370,000  doaan 

341 _ 

347/348 

700,000  dozan. 

351 

Iiaooodomn. 

seapf 

SOOkSOO  poundiL 

445/448 

50.000  doMl. 

e04pt* ......    . 

700,000  poundi. 

613.    .-...; 

15.000,000  aqMrayardi. 

614 

15,000,000  «*wa  ymHt. 

631pt' 

635 _ 

njmiamm. 

638 

300,000  dozan. 

639 

380,000  donn. 

640... 

330,000  dOBMi. 

8*1  .  

1,102,900  deoHk 

845/648 

aMUnodcom 

647 

2S0M0doM«. 

848 

1,260,000  dozan. 

■Tha  IMti  have  no(  baan  adjuatad  to  aooowl  tor  any 
import*  aiportad  atlar  Juna  30, 1985. 

'In  Calaooiy  sao.  only  T.&U.S.  llama  ttO.—.  321.-, 
32a-,  326.—.  327.-,  and  32e.-«W>  aMMmi  luflhas  21. 
22.  24,  31,  38l  4*1  57.  80  and  Sa 

>  In  Calnay  308,  onty  T  SAJ.SA  numbar  366  2S40  (tor- 
marly  338l2740). 

*  m  Calagofy  604,  only  T.&US>.  numbar  310LS04a 

'm  Cmaoory  831.  orriy  T.S.U.SA  numban  704  3219, 
704  8629,  704j6Se  mS  TtkoOOa 

Also  effective  on  November  6. 1985,  a  limit 
of  235,100,000  square  yards  equivalent  shall 
be  established  for  all  of  the  foregoing 
categories,  taken  together  as  a  group. 
Categories  other  than  the  foregoing.  i.e.. 
Categories  300-301,  400-444.  447-454.  450-489, 
60(Mn3,  804-0*  805,  310-312.  318.  318,  320- 
0  ',  610-812,  825-627,  332-333,  342,  345.  34»- 
35a  352-354,  359,  630,  631-0  •,  632-634.  838- 
637,  842-844,  04»-854,  859,  380-363.  360- 
0  •,685. 886,  889  and  670,  shall  be  subject  to  a 
group  limit  of  49,831.000  square  yards 
equivalent  of  which  not  more  than  3,000,000 
square  yards  equivalent  shall  be  in  wool 
textile  products  in  Categories  400  throu^ 
489,  with  the  exception  of  Category  445/448. 

In  carrying  out  this  directive,  entries  of 
cotton,  wool  and  man-made  fiber  textile       i 
products  listed  in  the  table  above,  whidi       ' 
have  been  exported  during  previously 
established  restraint  periods  which  ended  on 
June  30, 1986,  shall  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
restraint  limits  established  for  such  goods 
during  those  periods.  In  the  event  the  hmits 
established  for  those  periods  have  been 
exhaosted  by  previoas  entries,  such  goods 
shall  be  subject  to  the  iinrita  set  forth  in  this 
directive. 

Textile  products  in  Categories  313.  314,  336, 
337.  351,  445/448,  613.  814pt."'.  635,  638.  641, 
and  847  which  have  been  exported  to  the 
United  States  before  July  1, 1985  sfaaD  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  313.  314, 338, 
337.  351.  445/448.  613.  614pt.".  835.  838.  641. 


•  All  T.&U.&A.  iB  Calaaory  80S  axMpI  3iaS0«». 
^  All  T.S.U.8LA.  in  Catagory  320  axcepl  thoae 

lilted  in  footnota  2.  page  1. 

•  /Vll  T.S.U.S.A.  in  Category  631  except  thosa 
listed  in  footnote  3  altove. 

•  All  T.aU.S.A.  in  Category  368  except  308.2840 
(formarfy  3WU74(4. 

■  0  In  Category  n4,  al  T.8.U.S.A.  MmtMrs  except 

ssasosi. 

"In  Category  •14.  afl  T.8.uajk  mmkm*  except 
338J0S1. 
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■od  M7  whkk  hsM  Imm  niMud  ban  tk« 
cusUidy  of  Hh  UL&  CiMKias  Sanrics  undar 
the  provwioiis  of  19  U&C  144e(b]  or 
1484(aMlMA)  prior  to  the  effective  day  61  this 
directive  iktii  not  ba  denied  entry  ender  tbie 
directive. 

The  UmMa  sat  forth  above  ara  MAtad  to 
adjustment  in  the  6iture  according  to  the 
proviBion.of  the  bilateral  agreement  between 
tite  Governments  of  the  United  States  and  ttie 
Republic  of  Indonesia,  which  provide,  in  part, 
that  specific  linMs  may  be  inereased  by 
desiffMled  psfcaataga,  for  svrfag.  cairyovar 
and  oairyCarward;  and  adniiiiatntiva 
arraoaaMts  or  adjaatrnwits  asay  ba  mada  to 
resolve  problems  arising  in  the 
impl«nentation  of  the  bilateral  agreement 
Appropriate  adjustments,  referred  to  above, 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
lema  of  T&U&A.  oaaBbara  was  piMshad  in 
die  FMaaal  RaiMar  «■  DeoaariMT  IS,  19n  (47 
FR  aSTW).  as  ameiidad  on  Aiirll  7. 19S3  («  FR 
15175).  May  3. 1963  (48  FR 19B24).  December 
14, 1983  (48  FR  SSeOT).  Decembo- aa  1983  (48 
FR  87584).  April  4, 19M  (48  PR  1SS971.  Jnne  28. 
1981  (48  FR  31882).  )aly  M^  1984  (48  PR  aSTM). 
Nove^MT  9. 1984  (48  FR  447839.  and  in 
Statistical  HaadMie  B.  Sckadola  S  of  the 
Tariff  Sdiadiiiaa  of  tlM  UaitKl  Statea 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  sfaonld  construe 
entry  into  the  United  Slates  for  consumption 
to  indude  entry  for  ooaauroption  into  the 
Comasonwealth  of  Paerto  Kca 

The  Camaiittaa  for  the  ImpkrnientQtion  of 
Textile  Agreements  has  determined  that 
these  actions  faO  within  the  foreign  affairs 
exception  to  the  rulemaidng  provisions  of  5 
US.C.  553(a)(1). 

Sincerely, 
Walter  C  Lenahan. 

Chairman,  Committee  for  the  ImpiemattaUoD 
of  TexLks  Agreeatents. 

[FR  Doc  85-26479  Filed  ll-&-8S(  8;46  am] 
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Announcing  an  Import  Rsatraint  Limit 
for  Certain  Cotton  Textile  Products 
Prodticed  or  Manntactured  In  Mrtaysia 

October  31.1885. 

On  August  15. 1985,  a  notice  was 
published  in  the  Fedwal  Register  (50  FR 
32882),  announcing  that,  on  July  30, 1885, 
the  United  States  Goverranent,  under 
the  terms  of  the  BBateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  of  July  1 
and  11, 1985,  had  requested  the 
Government  of  Malaysia  to  enter  into 
conaHttations  conceming  exports  to  the 
Uaitod  States  of  cotton  shop  towels  in 
Category  36gpt^  (only  T.&U.S.A.  number 
368.2840).  produced  or  manufactured  in 
Malaysia.  On  September  5. 1985  a 
further  notice  was  published  in  the 
Federal  RegMter  (50  FR  36134]  which 
corrected  the  levels  for  the  ninety-day 
and  prorated  twelve-month  periods. 

(Donsohations  have  been  held  but 
agreement  has  not  been  reached  on  a 


mutaally  aatisfactory  level  lor  dus 
category.  The  Government  of  the  United 
States  has  decided,  dierefore,  to  control 
ifltports  in  Category  SMpt.  at  the 
prorated  specific  Undt  cl  14ZJ721  powids, 
exported  dwtng  the  period  which  began 
on  October  28, 1965  and  extends  through 
Decembw31. 1986.  In  dw  event  that 
imports  in  Category  S6Qpt,  exported 
during  the  nine^Hlay  period  which 
began  on  July  30, 1965  and  extends 
through  October  27. 1965  have  exceeded 
the  limit  establiabed  for  them  daring 
that  period,  dwy  shall,  if  peradtted  to 
enter,  be  charged  against  the  prorated 
limit 

Accordingly,  in  the  letter  pnUished 
below,  the  Chairman  of  the  Committee 
for  die  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  cotton  textile  prodocts 
in  Category  366pt,  exported  durii^  the 
designated  period,  in  excess  of  142,721 
pounds. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  nmnbers  was 
pubUshed  in  the  Federal  Register  on 
December  13, 1862  (47  FR  657a»),  as 
amended  on  April  7, 1963  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1963 
(48  FR  57584).  April  A,  1981  (40  FR 
13397).  fane  28. 1964  (48  FR  26622).  July 
16^  1964  (40  FR  28754),  November  9. 1964 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  die  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
wyiBrCI 


Chairmam,  Committee  for  tbe  Implaneatatioa 
of  Textile  Agnements. 

October  31. 198S 

Committae  tor  die  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  D.C.  20228. 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1S56,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981:  pursnant  to  the  Bilateral 
Cotton  Wool  and  Mas-Made  Fiber  Textile 
Agreement  of  July  1,  and  11, 1985,  between 
the  Govemraents  of  the  United  States  and 
Malaysia:  and  in  accordance  with  the 
provisions  of  Executiva  Order  11851  of  March 
3, 1872,  as  amendad,  you  are  directed, 
eSective  on  November  6, 1985.  to  prohibit 
entry  into  the  United  States  for  consumptiQn 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products  in 


,*  pradaoed  or  aunafactmd 
in  Malaysia  and  axparted  daring  the  period 
which  bagMi  on  October  28  and  extends 
throegli  Oecamt>er  31, 1965,  in  excess  of  the 
142,721  pounds  *. 

Marchaadiae  in  Category.  368pt>  expOTted 
daring  the  ninety-day  period  which  l>^gan  on 
|a)y  30, 1985  and  extended  through  October 
27, 1986  which  is  in  excess  of  the  hmit 
estabhshed  for  that  period,  sbali  be  subject  to 
this  dirsctiva. 

A  dasuipiion  of  the  textile  categories  in 
terms  of  T.S^.SA.  numbers  was  published  in 
the  Fadanl  Bagistar  on  December  13. 1982  (47 
FR  55789).  aa  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19824).  December 
14, 1983  (48  FR  55807),  December  3a  1883  (48 
FR  57S84).  Aprfl  4. 1984  (49  FR  13307),  |tme  28, 
1984  (48  FR  28822),  )«ly  16. 1984  (49  FR  28754). 
Novembar  ft  1984  (48  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tartff  Schadiiles  of  tbe  United  SUlea 
Aanotatsd  (1985). 

In  canying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  indude  entry  for  consumption  into  the 
ConnoDwealth  of  Puerto  Rico. 

The  CoBBnittee  for  the  Imptemantation  of 
Textile  Agreaments  has  determined  that  this 
action  faUa  within  tiw  foreign  affairs 
exception  to  the  ruleauking  pnmaioBS  at  6 
U.S.C  553  (a)(1). 
Sincerely, 

Walter  C  Lenahan, 

ChairmoB,  CommiUee  for  the  ImpiemexUatiom 

of  Textile  Agreements. 

[FR  Doc  85-^8480  Filed  U-5-46: 8:45  aaa) 
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Now  Import  Control  Limits  tor  Cartain 
Cotton,  Wool  and  Man-Made  FitMr 
TextUa  Products  Produced  or 
Mamifactured  in  Taiwan 

October  31, 1985. 

The  Chairman  of  the  Committee  for 
tlie  Implementatin  of  Textile 
Agreements  (CITA),  under  tiie  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  as  issued  the  directive 
pnbHshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  6, 
1985.  For  further  information  contact 
Ross  Arnold,  Internationa)  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Backffound 

On  July  18. 1985  a  notice  was 
published  in  the  Federal  Reg^ter  (50  FR 
29248)  announcing  that  in  June  1^35,  the 
American  Institute  in  Taiwan  (AIT), 
under  the  terras  of  the  bilaterai 
agreement  of  ^k)vember  18, 1982.  had 


■  IB  Cctasor;  3a9.  only  T.S.U3X  ■ 
300.2840  {fennerty  386.Z74t^. 

*  The  limil  has  not  been  adjusted  to  reflect  say 
imports  exported  sfler  )uly  2S.  UBS. 
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requested  the  Coordination  Council  for 
North  American  Affairs  (CCNAA)  to 
enter  into  consultations' concerning 
exports  to  the  United  States  of.  among 
other  products,  cotton  underwear  in 
Category  352.  wool  dresses  in  Category 
436,  and  man-made  fiber  woven  fabrics 
in  Category  611.  produced  or 
manufactured  in  Taiwan. 

Agreement  has  been  reached  in 
consultations  held  July  22-24, 1985  to 
establish  limits  of  855.021  dozen 
(Category  352),  4.350  dozen  (Category 
438)  and  1.176.079  square  yards 
(Category  611)  for  goods  exported  during 
1985.  In  the  letter  which  follows  this 
notice  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  further  amend  the  directive 
of  December  21, 1984  to  control  imports 
in  diese  categories  at  the  agreed  limits 
for  the  first  time  in  1985.  The  limits  have 
not  been  adjusted  to  account  for  any 
imports  exported  during  the  agreement 
year  which  began  on  January  1, 1985  and 
extends  through  December  31. 1985.  As 
the  data  become  available,  such 
changes  will  be  made. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  PR  55607).  December  3a  1983 
(48  FR  57584),  April  4. 1984  <49  FR 
13397),  June  28, 1984  (49  FR  28622).  July 
16. 1984  (40  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Waltw  C  Lnahmi. 

Chainnan,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

October  31. 1965. 

Comny—  for  tha  ImpleaMoiatioo  ofTextite 
AywMiinnt> 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  D.C  20228. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel  the 
directive  of  December  21. 1984,  which 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Taiwan  and  exported  in  1985. 

Effective  on  November  6. 1985.  the 
directive  of  December  21. 1984  is  hereby 
furtlier  amended  to  include  the  follo%ving 
limiU  for  Categories  352,  438  and  811: 


Ci»S*y 

124<oMhln«> 

•11 

1.17S.07S  tqwM  yw*. 

to  WMOI  vy 


r knperti 
362t« 


dU- 


438.. 


12-MaMhlmN> 


aS5.021 
4.350  dozwv 


•VOitod  ittm  Oaoamtow  31.  1964.  In  Catogoiy' 
chirgn  tor  fw  parted  Jamaiy  1  Mvough  July  31,  1985  hav* 
to«M  206.043  dazwc  tar  CMsgoiy  436.  392  donn;  Mid  tor 
CMsgory  61 1.  406.249  (quar*  ywdi. 

Textile  products  in  Categories  352. 436  and 
611  which  have  been  exported  to  the  United 
States  before  )anuary  1, 1985  shall  not  be 
subject  to  tills  directive. 

Textile  products  in  Categories  352. 436  and 
611  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  US.C.  1448(b]  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  sliall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  witliin  the  foreign  affaire 
exception  to  the  rulemaldng  provisions  of  S 
UAC553. 

Walter  C  Lenahan. 

Chairman.  Committee  fi>r  the  Implementation 

of  Textiles  Agreements. 

(FR  Doc  85-28481  FUed  11-&-85: 8:45  am] 


CanceltatkNi  of  Visa  Waiver  Procedure 
for  Certain  Cotton  Fabrte 

November  1. 1965. 

On  February  1. 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
4724).  announcing,  among  other  things,  a 
procedure  to  waive  the  requirement 
effective  on  January  1, 1985,  that  cotton 
fabrics,  wholly  or  in  chief  value  cotton, 
carded,  containing  yam  size  before 
weaving  of  finer  than  29,  classified  in 
T.S.U.S.  provisions  320. — ,  through 
331. —  and  provided  statistically  in  item 
34  would  be  required  to  be  visaed  as 
Category  313,  instead  of  Category  320. 

The  purpose  of  this  notice  is  to 
aimounce  that  the  waiver  procedure  will 
be  terminated,  effective  on  January  1, 
1986.  Cotton  textile  products  meeting  the 
foregoing  description  and  exported  on 
and  after  January  1. 1985  will  be 
required  to  be  correctly  visaed  as 
Category  313. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  13397).  June 
28. 1984  (49  FR  55709),  as  amended  on 
April  7. 1983  (48  FR  15175),  May  3, 1983 
(48  FR  19924).  December  14. 1983  (48  FR 
55607^,  December  30. 1983  (48  PR  57584). 
April  4. 1984  (49  FR  28622),  July  16. 1984 
(49  FR  28754).  November  9. 1984  (49  FR 
44762),  and  in  Statistical  Headnote  5. 


Schedule  3  of  die  Tariff  Schedules  of  Uie 
United  States  Annotated  (1965). 
Walter  C  LanalMn. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc  8fr-26476  Filed  11-6-85:  8:45  am] 

MUJNQ  COOC  SSIO-OIMI 


Requaating  Public  CooMiMnt  on 
BHataral  TaxtMa  ConauKatlons  witti 
Hong  Kong  Concaming  Man  Made 
Rbar  Luggaga  on  Category  670  pL; 
Correction 

October  31. 1985. 

On  October  24, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
43265)  announcing  that  the  Government 
of  the  United  States  had  requested  the 
Government  of  Hong  Kong  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  man-made  fiber  luggage 
in  Category  670  pt  (only  T.S.U.SJ^. 
numbers  706.3420.  706.4144.  and 
706.4152).  If  further  announced  that  if  nu 
solution  is  agreed  upon  in  consultations, 
the  Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establsh  a 
limit  of  8.341.557  pounds  for  the  entry 
and  withdrawals  from  warehouse  for 
consumption  in  the  United  States  of 
man-made  fiber  luggage  in  Category  670 
pt  The  limit  specified  should  have  been 
6,426,119  pounds. 

Walter  C  I.Miahan 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  85-28477  Filed  11-5-85;  8:45  am] 
iNXmO  coos  3610-DA-«i 


DEPARTMENT  OF  DEFENSE 

Office  of  ttta  Secretary 

Spadal  Operations  Policy  Advisory 
Group;  Maating 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
15  November  1985  in  the  Pentagon, 
Ariington.  Virginia  to  discuss  sensitive, 
classified  topics. 

The  mission  of  the  SOPAG  is  to 
advise  Uie  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-483.  die  "Federal  Advisory 
Committee  Act"  and  section  552b(c)(l) 
of  Titie  5,  United  States  Code,  diis 
meeting  will  be  closed  to  the  public. 


^r 
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Dated:  November  1, 1965. 
Unda  M.  Luvsoa, 

Alternate  OSD  Faderal  Register  LioisoB, 

Deportment  of  Defease. 

|FR  Doc.  8S-2S446  FUed  11^5-^;  8:45  Ml 
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Department  of  tlie  Anny 

Army  Science  Board;  Closed  Meeting 

In  acoordance  with  section  10(aK2)  of 
the  Federal  Advisory  Coounittee  Act 
(Pub.  L.  92-463),  announc«nent  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science  Board 

Dates  of  Meeting:  20  and  21  Norember  1965 
Time  089O-163U 

nac«:  Science  Applications  faiternaboDai 
CorporatioB  McLean.  Vifgioia  22102 
Agenda:  The  Army  Scicnoe  Board  Ad  Hoc 
Suktipvtip  for  the  Detection  of  Soviet  Theater 
Nuclear  Forces  wiU  meet  for  briefings  by 
various  govenuaent  agencies  and 
laboratories.  This  Meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b{c] 
of  Title  5,  U5.C.  specifically  subparagraph  (1) 
thereof.  andTStie  5,  U.S.C,  Appendix  1. 
subsection  10(d).  The  classified  and 
nonciaasified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  tite  meeting.  The 
Army  Science  Board  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Margaret  Potter. 

Administrative  Staff,  Army  Science  Board 
(FR  Doc.  85-26410  Piled  11-5-85;  6:45  am] 

BiLUNa  CODE  371»-fa-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on 
Continuing  (dticatlon;  DacenU>er 
Meeting 

AQCNCV:  National  Advisory  Council  on 
Continuing  Education. 
ACTION:  Notice  of  meeting. 

BU— AMY.  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Advisory 
Council  on  Continuing  Education.  It  also 
describes  the  functions  of  the  Council. 
Notice  of  meetings  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
thor  opportunity  to  attend. 
dates:  December  4-6, 1966. 
ADDRESS:  The  Contemporary  Resort 
Hotel,  Walt  Disney  World,  Orlando. 
Florida  32830. 

FOR  FURTMER  INFORMATION  CONTACT. 
Dr.  William  G.  Shannon,  Executive 
Director,  National  Advisory  Council  on 


Cootiouiog  Education,  2000  L  Street. 
N.W..  Suite  560.  Waahington.  aC  20036, 
Telephone:  (202)  634-6077. 

9wnMmmmtkm  tmonmikjnu.  The 
National  Advisory  Coencil  on 
Continuing  Education  is  estaUisbed 
under  section  117  of  the  H^jher 
Edueetion  Act  (20  U.S.C  HOB),  as 
amended  The  Coimcil  is  eetaWshed  to 
advise  the  ftesident  the  Congress,  and 
the  Secretary  of  the  Department  of 
Education  on  the  fblloWing  sobfects: 

(a)  An  examinatioa  of  all  federally 
supported  continuing  education  and 
training  programs;  and 
recommendatitms  to  eliminate 
duplication  and  encourage  coordination 
among  these  prograBs: 

(b)  The  preparation  of  general 
regulations  and  the  devek»|Naent  of 
policies  and  procedures  r^ted  to  the 
administration  of  Title  I  of  the  Hi^ier 
Education  Act;  and 

(c)  Activities  that  will  lead  to  ciianges 
in  the  legislative  proviskma  of  diis  title 
and  other  federal  laws  affecting  federal 
continuing  education  and  training 
IHvgrams. 

The  Coimcil  will  meet  from  9:00  a.m. 
to  5:00  p.m.  on  December  4,  frcNm  9:00 
a.m.  to  5KX)  p.m.  on  December  5,  and 
from  9:00  a.m.  to  12:00  Noon  on 
December  6. 1985. 

A  portion  of  the  meeting  of  the 
Council  will  be  cloaed  on  December  5 
and  December  6  one  or  more  times  to  be 
determined  by  the  Chairman  for  the 
piapose  of  interviewing  candidates  for 
the  Executive  Director  position.  The 
meetings  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pnb.  L  92-463, 
5  U.S.C.  Appendix  2)  and  under 
exonption  (6)  ocmtakted  in  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409. 5  U.&C.  552b(c)(6). 

OiscBsaicm  will  indude  consideration 
of  the  qualifications  and  fitness  of 
candidates  and  will  touch  upon  matters 
wdiich  would  constitute  a  dearly 
tmwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 

The  prf^)08ed  agenda  includes: 

— Visit  to  Disney  World  Training 

Facilities 
—Legislative  Update 
— Executive  Director  Report 
— Council/OECD  Conference  Follow-iq) 
— Other  Business 

Records  are  kept  of  all  Coimcil 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Continuing 
Education.  2000  L  Street.  NW..  Suite  560, 
Washington,  D.C. 


Si^ed  at  WasUi^ton.  Due  an  Octab«  U. 
1965. 

WUliam  G.  ShaBsn. 

Executive  Director. 

[FR  Doc  85-aM06  Filed  n-S-«6c  as45  hbI 


National  Adviaory  CoMRdl  on 
Continuing 


AQENCV:  National  Advisory  Council  on 
Continuing  Education. 

ACnON:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  an 
Executive  Coramitee  meeting  of  the 
National  Advisory  Council  oa 
Cmtinuing  Education.  It  also  describes 
the  functicms  of  the  Council.  Notice  of 
meetings  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Coounittee  Act  Tlua  docuaaanl  is 
intended  to  notify  the  general  pubUc  of 
their  opportimity  to  attrad. 

DATE:  November  21-22, 1986. 


:  NACCE  Conference  Room, 
2000  L  Stivet,  NW.,  Washington,  D.C 
20036. 

FOR  PINITNER  INFORMATION  CONTACT: 

Dr.  William  G.  Shannon.  Executive 
Director,  National  Adviaory  Council  on 
Continuing  Education.  2000  L  Street. 
NW.,  Suite  500,  Washington,  D.C.  20036. 
Telephone:  (202)  «34-6077. 

SUPKEMENTARY  IWrOBMATION:  The 

National  Advisory  Council  on 
Continuing  Education  is  established 
under  Section  117  of  the  Higher 
Education  Act  (20  U.S.C.  1100).  as 
amended.  The  Cotmcil  is  established  to 
adivse  the  President,  the  Congress,  and 
the  Secretary  of  the  Department  of 
Education  on  the  foOowing  subjects: 

(a)  An  examination  of  all  federally 
supported  continuing  education  and 
training  programs,  and 
recommendations  to  eliminate 
duplication  and  encourage  coordination 
among  these  programs; 

(b)  The  preparation  of  general 
regulations  and  the  development  of 
policies  and  procedures  related  to  the 
sdministration  of  Title  I  of  the  Higher 
Education  Act;  and 

(c)  Activities  that  will  lead  to  changes 
in  the  legislative  provisions  of  this  title 
and  other  federal  bws  affecting  federal 
continuing  education  and  training 
programs. 

The  Executive  Committee  will  meet 
from  9:00  a  jn»  to  5:00  pjn.  on  Noveaober 
21  and  from  9:00  a.m.  to  12:00  p.m.  on 
November  22, 1985.  A  portion  of  the 
meeting  will  be  dosed  on  November  21 
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from  2.-00  p.m.  to  5.-00  pjn.,  and  on 
November  22  from  9H)0  to  12K)0  Noon, 
for  the  purpose  of  reviewing 
applications  of  candidates  for  the 
position  of  Executive  Director.  The 
meeting  will  be  closed  under  the 
authority  of  section  10(d]  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
5  U.S.C.  Appendix  2)  and  under 
exemption  (6)  contained  in  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409.  5  U.S.C.  552(c)(6)). 
The  proposed  agenda  includes: 

— OECD  Conference  Follow-up. 
— ^Annual  Report 
— Council  staff  plans 
— Other  business 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Continuing 
Education,  2000  L  Street;  NW.,  Suite  560, 
Washington.  DC 

Signed  at  Washington.  D.C.  on  October  31. 
1985. 

WilUain  G.  Shannon, 

Executive  Director. 

[FR  Doc.  85-2848©  Filed  11-5-85;  8:45  am) 

BIUMQ  CODE  4000-01-11 


Office  of  Postsecondary  Education 

National  Graduate  Fellows  Program 
Application  Notice  for  1986 

The  National  Graduate  Fellows 
Program  (NGFP)  offers  fellowships  to 
students  at  accredited  institutions  of 
higher  education  to  pursue  graduate 
study  at  the  doctoral  level.  Applications 
are  invited  for  awards  to  be  made  in 
1986. 

Authority  for  this  program  is 
conta'med  in  Part  C  of  Title  K  of  the 
Higher  Education  Act  of  1965,  as 
amended  (20  U.S.C.  1134h-lc). 

Applications  are  invited  for  12  month 
fellowship  awards  which  are  intended 
to  be  used  during  the  1988-87  academic 
year.  The  fellowship  awards  shall  be 
renewable  for  a  period  not  to  exceed 
three  additional  years  of  study.  The 
fellowship  award  period,  which  was  30 
months  for  the  Fiscal  Year  1985 
competition,  has  been  modified  for 
Fiscal  Year  1988,  because  of  anticipated 
Congressional  action  which  will  require 
the  department  to  make  12  month 
awards.  See  HR 1210.  "National  Science. 
Engineering,  and  Mathematics 
Authorization  Act  of  1986,"  as  amended 
and  passed  by  the  Senate  (Sept.  26. 
1985). 

At  a  meeting  held  on  September  27, 
1985.  the  National  Graduate  Fellows 
Program  Fellowship  Board  determined 
which  disciplines  within  the  arts,  the 


humanities,  and  the  social  sciences  will 
be  considered  as  eligible  for  fellowship 
awards  under  this  program.  The 
disciplines  are  contained  in  the  NGFP 
program  brochure.  Those  determinations 
are  the  statutorily-mandated 
responsibility  of  this  PresidentiaUy- 
appointed  Fellowship  Board  (20  U.S.C 
1134i(a)(2)(B)). 

Closing  Date  for  TransmiltaJ  of 
Applications:  An  application  for  the 
NGFP  must  be  hand-delivered  or  mailed 
by  December  20, 1985. 

Applications  Delivered  by  Mail:  An 
appUcation  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  AppUcation  Control  Center. 
Attention:  84.173,  National  Graduate 
Fellows  Program.  400  Maryland  Avenue, 
SW.,  Washington.  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmaiic. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  appUcation  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  appUcant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  appUcant  should 
check  with  the  local  post  office. 

An  appUcant  is  encouraged  to  use 
registered  or  at  least  first  class  mail  to 
insure  that  his  or  her  appUcation  is 
received  by  the  closing  date.  Each  late 
appUcant  wiU  be  notified  that  his  or  her 
appUcation\vill  not  be  considered. 

Applications  Delivered  by  Hand:  An 
appUcaUon  that  is  hand-deUvered  must 
be  taken  to  the  U.S.  Department  of 
Education.  AppUcation  Control  Center, 
Room  3633.  Regional  Office  Building  3, 
7th  and  D  Sti^eU,  SW.,  Washington, 
D.C. 

The  Application  Control  Center  wiU 
accept  hamd-deUvered  appUcations 
between  8.-00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time),  daily,  except 
Satiudays,  Sundays,  and  Federal 
holidays. 

An  appUcation  that  is  hand-deUvered 
wiU  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Eligible  Applicants:  The  program 
regulations  (34  CFR  650.2)  require  that  at 
the  time  of  appUcation.  candidates  for 


NGFP  feUowships  must  be  eUgible  to 
begin  or  continue  graduate  study  at  the 
doctoral  level  at  an  accredited 
institution  of  higher  education. 
Candidates  must  be  citizens  or  nationals 
of  the  U.S.:  be  permanent  residents  of 
the  U.S.;  provide  evidence  from  the 
Immigration  and  Naturalization  Service 
that  they  are  in  the  U.S.  for  other  than  a 
temporary  purpose  with  the  intention  of 
becoming  a  citizen  or  permanent 
resident:  or  be  permanent  residents  of 
the  Trust  Territories  of  the  PaciGc 
Islands  or  Northern  Mariana  Islands.  All 
appUcants  must  meet  any  additional 
requirements  estabUshed  by  the 
FeUowship  Board.  These  requirements 
are  included  in  the  appUcation  package. 

The  FeUowship  Board  has  determined 
that  an  individual  is  eUgible  for  a  NGFP 
feUowship  if  applying  to,  accepted,  or 
already  enroUed  in  a  graduate  program 
with  the  expressed  intent  of  obtaining  a 
doctorate  or  other  doctoral  level  degree. 
According  to  the  FeUowship  Board,  the 
NGFP  is  not  intended  to  support 
students  seeking  Master's  degrees, 
except  where  such  a  Master's  degree  is 
an  integral  preparatory  step  to  a 
doctorate  or  other  doctoral  level  degree. 

A  vailable  Funds:  Fiscal  year  1986 
funds  have  not  yet  been  appropriated 
for  this  program.  However,  appUcations 
are  invited  to  aUow  for  sufficient  time 
for  the  panels  appointed  by  the  NGFP 
Fellowship  Board  to  evaluate  them,  and 
to  complete  the  awards  process  prior  to 
the  end  of  the  fiscal  year,  should  the 
Congress  appropriate  finds  for  this 
program. 

A  feUowship  award  consists  of  (1)  an 
annual  aUowance  paid  to  the  institution 
in  which  the  feUow  is  enroUed.  of  $6,000 
or  tuition  and  other  expenses  required 
by  the  institution  as  part  of  the  fellow's 
instructional  program,  whichever  is  less, 
and  (2)  an  annual  stipend  of  $10,000  or 
the  amoimt  of  the  fellow's  financial 
need,  whichever  is  less.  See  4  CFR  650.5, 
650.41.  and  650.42. 

Application  Forms:  AppUcation  forms 
will  be  avaUable  for  mailing  on 
November  13, 1985.  They  may  be 
obtained  by  writing  to  the  National 
Graduate  FeUows  Program,  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  P.O.  Box 
44367.  L'Enfant  Plaza  Station. 
Washington.  D.C.  20026-4367. 

The  Secretary  urges  that  appUcants 
not  submit  information  that  is  not 
requested. 

AppUcations  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  appUcation  package.  The 
appUcation  package  is  only  intended  to 
aid  appUcants  in  applying  for  assistance 
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under  this  competition.  Nothing  in  the 
package  is  intended  by  the  Department 
of  Education  to  impose  any  paperworic 
application  content  reporting,  or  9«ntee 
perfiormance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations  governing  the 
competition. 

Applicable  Regulations:  The 
regulations  applicable  to  this  program 
include  the  following: 

(a)  The  regulations  governing  the 
NGFP,  34  CFR  Part  65a  SO  Fed.  Reg. 
33220  (August  16. 1985). 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFR  Parts  74  and  75. 
except  fu'  the  following  provisions  in 
EDGAR  34  Part  75.  which  do  not  apply: 

(1)  Sul^wrt  C-^ow  to  apply  for  a 
grant. 

(2)  Subpart  D— How  grants  are  made. 

(3)  Sections  75.580-75.592  of  Subpart 
E— -What  conditions  must  be  met  by  a 
grantee? 

Further  Information:  For  further 
information,  contact  the  U.S. 
Department  of  Education,  National 
Graduate  Fellows  Program.  P.O.  Box 
44367.  LTnfant  Maze  Station, 
Washington,  D.C.  20026^4367.  (202)  732- 
2945. 

(20U£.Cll34b-k). 

(Catalog  of  Federal  Domestic  Assistance  No. 

64.17S,  National  Graduate  Fellows  Program). 

Dated:  October  31. 1865. 
Williain|.BeBBan. 
Secmtary  of  Education. 
(FR  Doc  85-28470  Piled  11-5-85;  8:45  am] 


ENOANQERED  SPECIES  COMMITTEE 

NoIlM  of  ExMnf»tlon  AppNcatloa 

AOSNCV:  Endangered  Species 
Committee. 

ACnON:  Notice  of  Exemption 
Application. 

SUHMARV:  The  Consolidated  Grain  and 
Barge  Company  of  St.  Louis.  Missouri, 
has  filed  an  application  with  the 
Secretary  of  the  Interior  seeking  an 
exemption  from  section  7  of  the 
Endangered  Species  Act  for  a  barge 
fleeting  area  on  the  Ohio  River  near 
Mound  City.  Illinois. 

DATU:  The  Secretary  of  the  Interior 
must  make  threshold  determinations 
concerning  the  application  pursuant  to 
16  U.S.C.  1536(g)  and  50  CFR  452.03  by 
November  17, 1985. 

If  the  Secretary  determines  that  the 
apfdication  qualifies  for  consideration 
by  the  Endangered  Species  Committee, 
the  Committee  must  act  by  May  6, 1988. 


:  Corresixmdence  to  the 
Secretary  or  the  Committee  should  be 
addressed  c/o  Ms.  Barbara  Abate,  Room 
6531.  U.S.  Department  of  the  Interior, 
Washington,  D.C 

ran  FURTMBI MTORMATNM  CONTACT: 
Copies  of  the  exemption  application 
may  be  obtained  from  Ms.  Barbara 
Abate,  (202)  343-5216.  Questions 
concerning  the  exemption  process  may 
be  addressed  to  Mr.  }on  H.  Goldstein. 
(202)  343-7258. 

SUPPUMCNTAfiy  mrmmation:  On 
October  28. 1985,  the  Secretary  of  die 
Interior  received  the  Consolidated  Grain 
and  Barge  Company's  application  for  an 
exemption  from  the  requirements  of 
section  7(a)(2)  of  the  Endangered 
Species  Act  (Act),  16  U.S.C  1531  et  acq. 
t\m  proposed  agency  action  for  whidi 
the  exemption  is  sought  is  the  issuance 
of  a  permit  under  Section  10  of  the 
Rivers  and  Harbors  Appropriation  Act 
of  1899  by  the  VS.  Army  Corps  of 
Engineers  for  the  establishment  of  a 
barge  fleeting  area  on  the  Ohio  River, 
right  bank,  near  Mound  City.  Pulaski 
County.  Illinois. 

After  receipt  of  Consolidated's  permit 
application,  the  Corps  of  Engineers 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service,  as  required  by  section 
7  of  the  Act,  over  the  potential  impact  of 
the  fleeting  proposal  on  the  orange- 
footed  peariy  mussel  [PlethobasiB 
cooperianus],  a  species  listed  as 
endangered  on  die  U.S.  List  of 
Endangered  and  Threatened  Wildlife 
and  Hants.  On  AprH  3, 1985.  the  Service 
issued  a  biological  opinion  concluding, 
based  on  the  presence  otP.  cooperianus 
in  the  portion  of  the  mussel  bed  adjacent 
to  the  proposed  fleeting  site  and  the 
possible  occurrence  of  P.  cooperianus  in 
the  portion  of  the  mussel  bed  within  the 
proposed  site,  that  barge  fleeting  as 
proposed  between  mile  970.3  and  971.4 
of  the  Ohio  River  is  likely  to  jeopardize 
the  continued  existence  of  P. 
cooperianus.  On  July  29, 1985,  the  Corps 
of  Engineers  denied  the  permit,  finding 
that  "the  potential  to  adversely  impact 
the  P.  cooperianus  outweighs  all  other 
aspects  of  the  proposal." 

The  exemption  application  describes 
the  system  by  which  the  applicant 
would  moor  the  barges,  indicates  that 
the  applicant  modified  the  proposal 
during  the  permitting  process,  and  states 
that  the  applicant  knows  of  no  other 
permits  that  are  required  for  its 
proposed  action.  The  applicant  also 
discusses  certain  alternatives  to  the 
proposed  action  that  it  considered,  and 
provides  other  information  intended  to 


fulfill  the  requirements  of  50  CFR 

451.02(e). 

Dooakl  Paul  Hodai, 

Chairman,  Endangered  Species  Committee 
and  Secretary  of  the  Interior. 

[FR  Doc.  85-28693  PUed  ll-«-85;  12:31  pm) 
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DEPARTMENT  OF  ENERGY 

F«d«ral  Enargy  Ragulatory 
Commisiion 

[Docket  No*.  CPt5-300-002  at  aL] 

Natural  GMCwtincala  f  Woqi; 
Colorado  intarstat*  Gas  Ca 

Take  notice  that  the  following  filings 
have  been  made  with  the  Ccnnmission: 

1.  Qrforado  Interestate  Gas  Company 

[Docket  No.  CP8&-30O-O0Z] 
Octol)er  3a  1S85. 

Take  notice  that  on  October  4, 1965, 
Colorado  Interstate  Gas  Company 
(QG).  P.O.  Box  1067,  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP85-300-002  a  petition  to  amend  the 
order  issued  June  2a  1985,  in  Docket  No. 
CP85-300-200  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize 
the  addition  of  a  delivery  point  to 
Peoples  Natural  Gas  Company,  Division 
of  Inte^orth,  Inc.  (Peoples),  all  as  more 
fully  set  forth  in  the  petition  to  amend, 
whidi  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CIG  states  that  pursuant  to  the  fune 
2a  1965,  order,  CIG  transports,  on  an 
int^miptible  basis,  up  to  3,185  Mcf  of 
natural  gas  per  day  for  Peoples.  It  is 
stated  that  the  transportation  agreement 
between  the  parties,  dated  February  11, 
1985,  provides  for  CIG  to  receive  gas  for 
People's  account  at  a  dehvery  point  in 
Bent  County,  Colorada  and  redeliver 
equivalent  volumes  to  Peoples  at  one  or 
more  of  four  redeUvery  points  in  El  Paso. 
Douglas,  Cheyenne,  and  Lincoln 
Counties,  Colorado. 

CIG  states  that  by  amendatory 
agreement  dated  September  20, 1985,  the 
proposed  delivery  point  would  be 
located  at  the  existing  intercormection 
of  CIG's  and  Williston  Basin  Interstate 
Pipeline  Company's  (Williston)  pipeline 
facilities  in  Park  County,  Wyoming.  It  is 
stated  that  Williston  would  deliver  this 
released  gas  for  People's  account  to  CIG 
pursuant  to  the  authorizations  granted  in 
Docket  Nos.  CP83-254-O00  and  CP8»- 
335-000. 

Comment  date:  November  20, 1985,  in 
accordance  with  the  firat  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
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Cohimfafa  C—  THMMBMtMon  CofpowtiM 

(Docket  No.  CP86-2(M)00| 

2.  Columbia  Gulf  Transmission 
Company 

October  31.  UK. 
Talce  notice  that  on  October  a.  196S, 

Columbia  Gas  Transmission 
Corporation  (Coltimbia  Gas).  1700 
MacCorkle  Avaoue.  SE^  Charlestoa. 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  3805  West  Alabama  Avenue, 
Houston.  Texas  77027,  filed  in  Docket 
No.  CP86-^0-000  a  reqaest  parsaant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gm  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Continental  Fibre  Drum  (Continental 
Fibre)  tinder  their  certificates  issued  in 
Docket  Nos.  CP83-76-000  and  CP83- 
496-000,  respectively,  ail  as  more  foUy 
set  forth  in  the  apphcation  which  is  on 
file  with  the  Commission  and  open  to 
public  Inspection. 

Appliiaate  propose  to  transport  an  a  ' 
best-efforts  basis  up  to  32S  aullioo  Bbt 
equivalent  of  natural  gas  per  day 
pursuant  to  a  transportation  agreement 
dated  Angnst  IB,  1985,  among 
Afqiiicants,  Continental  Fibre  and  WdM 
Ohio  Gas  Company  (West  Ohio),  the 
distributor  serving  Continental  F%re. 
Applicants  state.the  gas  to  be 
transported  would  be  purchased  by 
Continental  Fibre  from  Entrade 
Corporation  (Entrade)  pursuant  to  a  gas 
purchase  agreement  dated  August  12, 
1985.  which  provides  that  Entrade  would 
sell  up  to  a  daily  quantity  of  320  million 
Btu  equivalent  of  gas  at  a  price  of  $2.60 
per  million  Btu  which  iadudes  tke  co«t 
of  tran^iortation  into  Columbia  Gulfs 
system  at  Brath  or  OUa.  Louisiana,  or 
otker  points  of  interooonection  with 
United  Gas  Pipe  line  Company  (United}. 

Columbia  Gulf  states  it  would  charge 
one  of  the  rates  in  its  Rate  Schedule  T-2 
of  FERC  iU  Gas  Tariff.  Original  Volume 
Na  1.  /.&.  14.28  cents  per  dt  equivalent 
of  gas  for  the  transportation  so^ice 
from  onshore  Louisiana  to  Kentucky 
plus  a  retainage  of  1.5  percent  for 
company  use  and  unaccounted-for 
losses. 

Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  of  its  Gas  Tariff.  Original 
Volume  No.  1.  for  the  transportation  of 
Continental  Fibre's  gas  from  Kentucky 
to  Van  Wert  Ohio,  as  follows:  gas 
received  at  Leach,  Kentucky,  and  other 
delivery  points  21.16  cents  per  dt  and 
29.93  cents  per  dt.  respectively,  provided 
the  volumes  are  with^  the  West  Ohio's 
total  daily  entitlements  (TDE).  It  is 
explained  that  for  volumes  in  excess  of 
the  TDE,  Columbia  Gas  would  charge 


for  gas  reoeiTed  at  Leadt  iCentiicfcjr,  ami 
other  delivery  points  S2.S0  cents  per  dt 
and  41.27  cents  perdt.  respectively.  It  is 
further  explained  liaat  Columbia  Gas 
would  retain  2.43  per  cent  of  the  gas 
transported  for  company  use  and 
unaccounted-for  losses  and  would  also 
charge  1^55  cents  per  dt  for  the  Gas 
Reseanji  Institute  general  research  and 
development  funding  fee. 

Applicants  also  requests  flexible 
autbcMity  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  would  file  a 
report  providing  certain  infonnation 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities  ■ 
herein  and  not  ts  increase  those 
quantities. 

Comment  date:  December  16, 1985,  in 
accordance  wifli  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Hie  Brooklyn  Union  Gas  Company 

[Docket  No.  CPa&-8-00^ 
October  Sa  ISBS. 

Take  notice  diat  on  October  3, 1985, 
Hie  Brooklyn  Union  Gas  Company 
(Applicmtji,  195  Montaque  Street 
Brooklyn.  New  York  11201,  filed  in 
Docket  No.  CP88-8-000  an  application 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  aod  i  2B4.222(e)  of  die 
Commission's  Regnktians  for  a 
certificate  of  public  convenience  and 
necessity  providing  blanket 
authorization  to  transport,  seU  or  assign 
natural  gas,  synthetic  gas  and  liquefied 
natiiral  gas  (IJ^IG),  and  perform  storage- 
exchange  services  in  interstate 
commerce  as  if  Applicant  were  an 
intrastate  pipeline  subject  to  Subparts  C, 
D,  and  E  of  Part  284  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth  In 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

It  is  submitted  that  Applicant  ivas 
declared  exempt  from  the  Natwal  Gas 
Act  and  the  Commission's  Regulations 
thereunder  pursuant  to  section  1(c)  of 
the  Natural  Gas  Act  by  order  issued 
September  21. 1954,  in  Dodcet  Nos.  G- 
1171,  et  al.  (13  FPC  1392),  and  in 
Hoaeoye  Storage  Corpomtioa  by  letter 
order  issued  February  27. 1975.  in 
Docket  No.  CP74-206  and  Appficant's 
rates  and  tariff  are  regulated  by  the  New 
York  State  Public  Service  ComaHsakm. 

Applicant  states  tiiat  during  the  year 
ended  June  3ai9BS.  it  obtained  .    ii 


37.572.451  dt  eqoindeot  of  gas  from 
sonrcee  other  than  inteistata  sui^ilies  as 

defined  in  f  2»4.222(li|(4  of  *!>« 
Regufartions.  AppHcant  proposes  to 
render  sales  services  at  ceilkig  rates 
reflecting  cost  factors  cuirentiy  on  file 
with  the  New  Yotk  Public  Service 
Commission.  Applicant  also  proposes  to 
sell  LNG  at  rates  reflecting  the  costs 
incurred  fay  Apidicant  fur  LNG 
purchased  from  Disthgas  of 
Massachusetts  Corporation  (DOMAC) 
under  DOMACs  FfSLC  approved  tariff. 
It  is  explained  that  for  aH  the  proposed 
services.  Applicant  would  charge  its 
ceiling  rates.  Appticant  requests  flexible 
authority  to  establish  future  negotiated 
rates  not  exceeding  these  csihog  rates 
as  warranted  by  circumstances  at  the 
time  specific  sales  or  services  are 
rendered.  Applicant  also  requests 
abandonment  authorixation  for  all 
proposed  sales  and  services. 

Applicant  states  that  the  sales  and 
services  for  which  authorization  is 
sought  woidd  nt>t  feapmdazte  ks  ability 
to  meet  long-term  local  serrioe 
obligations,  but  would  pnoaiote 
increased  use  of  existing  fac3litJea<  ' 
improve  Applicant's  operating  load 
factors,  and  fester  a  moiW'efficieit. 
economic  and  dynamic  interstate  gas 
market. 

Comment  date:  November  20. 1985,  ia 
accordance  with  Standard  Para^aph  F 
at  the  end  of  this  notice. 


,> 


\.ii 


4.  Pacific  Interstate 
Company 

[Docket  No.  cn»-2a-oe(^ 

October  30, 1985. 

Take  notice  that  on  October  9, 1985, 
Pacific  Interstete  Transmission 
Company  (PTTCO),  720  West  Eighth 
Street,  Los  Angeles,  California  90017, 
filed  in  Docket  No.  CP86-22-000  a 
petition  to  amend  the  certificate  issued 
April  2, 1978,  in  Docket  No.  CPTB-tOi 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  change  the  name  of  the 
omy  customer  served  on  its  Southwest 
Division  from  Pacific  Ughtiag  Gas 
Supply  Company  to  Southern  California 
Gas  Company,  and  for  authorization  to 
make  conforming  changes  in  its  tariff 
sheets  in  its  Original  Tariff  Volume  2,  all 
as  more  fully  set  forth  tn  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspectioa. 

PITCO  stetes  that  it  has  been 
informed  that  its  customer.  Pacific 
Lighting  Gas  Supply  Coaspaay,  would  be 
merged  into  Soathera  Caltfiamia  Gas 
Company  on  or  about  Jonuaiy  1. 1988, 
and  that  Southera  Califonua  Gas 
Company  would  be  the  surviviqg 
corporation.  PITCO  has  raquested  that 
the  AmcnAneat  to  ite  CsrtificBte  be 
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effective  when  it  is  informed  by 
Southern  California  Gas  Company  that 
the  merger  is  effective. 

It  is  stated  that  the  change  in  name  of 
the  customer  would  not  modify  any  of 
the  terms  and  conditions  under  wfajch 
PITCO  sells  gas  to  such  customer.  It  is 
further  stated  that  the  change  in  name  is 
solely  the  product  of  a  corporate 
reorganization  of  PITCO's  customer. 
Additionally,  it  is  explained,  the 
customer's  use  of  the  gas  would  not 
change  in  as  much  as  all  gas  purchased 
by  Pacific  Lighting  Gas  Supply  Company 
was  resold  to  Southern  CaMomia  Gas 
Company  in  any  case. 

Comment  date:  November  20, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

B.  United  Gas  Pipe  Line  Company 

IDodcet  No.  CP85-864-000] 
October  aa  1985. 

Take  notice  that  on  September  6, 1885, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  TTQtn. 
filed  in  Doclcet  No.  CP8S-864-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
pubUc  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  and  the 
transportation/exchange  of  natural  gas 
for  Teimessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee),  on 
a  firm  basis  for  a  term  not  to  exceed  10 
years,  all  as  more  fully  set  forth  in  the 
application  on  file  wiUi  the  Commission 
and  open  to  public  inspection. 

United  states  that  Tennessee  has 
proposed  in  Docket  Nos.  CP85-108-O00 
et  al.  to  construct  and  operate  a  new 
offshore  and  onshore  pipeline  system 
which  would  consist  of  approximately 
82  miles  of  20-inch  pipeline  extending 
from  an  interconnection  with 
Tennessee's  mainline  in  Refugio  Coimty, 
Texas,  to  a  platform  in  Mustang  Island 
area  Block  847,  offshore  Texas.  United 
indicates  that  Tennessee  intends  to  use 
the  new  pipeline  to  attach  and  transport 
new  reserves  it  will  purchase  offshore. 

United  states  that  the  onshore  portion 
of  Tennessee's  proposed  pipeline  system 
would  consist  of  approximately  30.2 
miles  c^  20-inch  pipeline  at  an  estimated 
total  cost  of  $15,388,000.  United  further 
states  that  it  has  an  existing  pipeline 
located  in  the  same  vicinity  as  the 
onshore  portion  of  Tennessee's 
proposed  system  which  has  substantial 
unused  capacity. 

Therefore,  United  states  that  as  an 
alternative  to  Tennessee  constructing 
the  onshore  portion  of  its  proposal  in 
Docket  No.  CP85-108-000  et  al..  United 
proposes  to  utilize  its  existing  20-inch, 


24-inch  and  26-inch  pipelines  from  near 
Aransas  Pass,  San  Patricio  County, 
Texas,  to  Refugio  in  Refugio  County, 
Texas  (known  as  United's  Mustang 
Island  line]  to  transport  Tennessee's 
offshore  gas  reserves.  To  implement  the 
proposed  transportation  service.  United 
also  proposes  to  construct 
approxio\ately  1.27  miles  of  30-inch 
pipeline  from  the  terininus  of  Mustang 
Island  line  to  Tennessee's  mainline 
system  near  Refugio,  Texas.  United 
further  proposes  to  replace 
approximately  936  feet  of  20-inch 
pipeline  and  to  bydrostatically  test  the 
entire  Mustang  Island  line  to  uprate  its 
maximum  allowable  operating  pressure. 
By  primarily  utilizing  existing  facilities. 
United  asserts  that  it  can  provide  its 
proposed  transportation  service  at  a 
cost  to  Tennessee  which  is  lower  than 
the  cost  of  Tennessee  constructing 
onshore  facilities  as  proposed  in  Docket 
Nos.  CP85-106-00a  et  al. 

For  the  proposed  transportation 
service.  United  proposes  to  charge 
Tennessee  its  Rate  Schedule  T  rate  for 
Type  I  service  under  which  the  demand 
charge  is  currently  $a57  per  Mcf  and  the 
commodity  charge  is  currently  6.22  cents 
per  Mcf.  United  also  proposes  a  demand 
quantity  of  241.900  Mcf  per  day  for  the 
sorvloe  which  United  asserts  would  be 
sufficient  to  accommodate  the  volumes 
of  gas  that  Tennessee  intends  to 
transport  from  offshore.  Contrasted  with 
its  proposed  transportation  rate.  United 
asserts  that  die  unit  cost  of  the  onshore 
portion  of  Tennessee's  proposed  system 
would  exceed  14  cents  per  Mcf  based  on 
Tennessee's  estimate  of  proven 
reserves. 

Comment  date:  November  20, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  K  N  Eoeigy.  Inc 

[Docket  No.  CP86-4-000] 
October  31. 1985. 

Take  notice  that  on  October  2, 1985.  K 
N  Energy,  Inc  (K  N),  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP86-4-000  a  request 
pursuant  to  { 157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205]  for  authorization  to  construct 
and  operate  four  sales  taps  for  delivery 
of  gas  to  end-users  for  irrigation, 
commercial  and  domestic  usages,  under 
the  certificates  issued  in  Docket  Nos. 
CP83-140-000,  CP83-140-001  and  CP83- 
140-002  pursuant  to  section  7  of  the 
Nat\iral  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"The  proposed  sales  taps  are  to  be 
located  along  K  N  jurisdictional 


pipelines  in  Phelps  and  Adams  Counties. 
Nebraska,  and  Wallace  and  Wichita 
Counties,  Kansas,  and  would  provide  for 
an  estimated  total  annual  volume  of 
1,640  Met  it  is  explained 

K  N  indicates  that  the  natural  gas 
delivered  would  be  consumed  from  its 
general  system  supply  and  such  volume 
would  have  no  si^^iificant  impact  on  K 
N's  current  delivwies.  The  gas  delivered 
and  sold  by  K  N  to  the  various  end  users 
would  be  priced  in  accordance  with  the 
currently  filed  rate  schedules  authorized 
by  the  applicable  state  «*  local 
regulatory  body  having  jurisdiction,  it  is 
stated. 

Comment  date:  December  16, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Mid  Loidsiaiia  Gas  Company 
[Dodcet  Na  CPBD-ae-OOO] 
October  31, 1S65. 

Take  notice  that  on  October  15, 1985, 
Mid  Louisiana  Gas  Comfiany  (Mid 
Louisiana).  300  Poydras  Street.  New 
Orleans,  Louisiana  70130,  filed  in  Docket 
No.  CP86-36-000  a  request  pursuant  to 
1 157.205  of  die  Regulations  under  die 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
facilities  necessary  to  establish  a  new 
delivery  point  to  serve  an  existing 
ctistomer.  Crown  Zellerbach 
Corporation  (Crown  Zellerbadi),  under 
Mid  Louisiana's  certificate  issued  in 
Docket  No.  CP82-530-000  persuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  fordi  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Mid  Louisiana  states  that  Crown 
Zellerbach  has  requested  it  to  establish 
a  new  delivery  point  at  the 
interconnection  of  facilities  owned  by 
its  affiliate,  Creole  Gas  Pipeline 
Corporation,  and  Crown  Zellerbach's  St 
Frandsville,  Louisiana  plant  located  in 
West  Feliciana  Parish,  Louisiana.  It  is 
further  stated  that  such  delivery  point 
would  permit  the  delivery  of  high 
pressure  gas  required  by  Crown 
Zellerbach  for  new  cogeneration 
facilities  it  has  installed  and  also  allow 
Mid  Louisiana  to  maintain  its 
certificated  level  of  service  to  Crown 
Zellerbach. 

Mid  Louisiana  indicates  that  the 
maximum  daily  volume  to  be  delivered 
at  the  proposed  point  would  be  17,000 
Mcf  of  gas  per  day.  Mid  Louisiana 
asserts  that  no  increase  or  decrease  is 
proposed  in  the  total  daily  and  annual 
volumes  it  is  authorized  to  deliver  to 
Crown  Zellerbach.  Mid  Louisiana 
further  asserts  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
without  detriment  or  disadvantage  to 
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I  and  ^t  estabUshing 
the  new  point  ia  not  proMbited  by  its 
cuiieulty  effsctivs  tariff. 

CorameBt  date:  December  IB,  1985,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Gonaolklated  Gaa  TtBUBt^mJoo 
Coqieratioa 

(Docket  No.  GnO-003-000] 
October  31. 1985. 

Take  notio*  that  on  October  1, 1965. 
Consolidated  Gas  Ttansmission 
Caqx>ratioa  (Gonaolidaled).  445  West 
Main  Street,  Clarksburg.  West  Virginia 
28301,  filed  in  Docket  No.  CP86~003-000 
a  lequeat  punuant  to  1 157.205  of  the 
Commission's  Regulation  (16  CFR 
157.205)  for  authorization  to  construct 
and  operate  facilities  necessary  to  add  a 
new  delivery  point  to  New  York  State 
Electric  and  Gas  Corporation  {^fYSEG}, 
its  existing  iurisdictional  customer,  all 
as  more  biUy  set  forth  in  the  request  on 
file  with  the  P-/>»qiigffinn  and  open  to 
public  inspection. 

CoBsoltdated  proposes  to  add  a  new 
delivery  point  oa  NYSEC's  cidstim  1£- 
inch  Main  Na  60904a  near  the  town  of 
HofteweU.  in  Ontario  County.  New  York, 
to  be  known  as  the  Cnnnndntgiin 
connection.  The  new  daliveiy  point,  it  is 
indicated,  would  be  adjacent  to  a 
deliTery  point  to  be  esUblished  by 
Tennessee  Gas  Kpelina  Company,  a 
Division  of  Teaaeco  inc  to  serve 
Consolidated,  its  eidstiag  jurisdictional 
CMSftoBer.  From  the  interconnection  with 
Tennossoc.  Consolidated  proposes  to 
construct  and  operate  the  facilities 
necessary  to  redeliver  the  ^as  to 
NYSEG.  iodadiag  a  coiMectiag  pipeline, 
pressure  regulating  facilities,  and  gas 
heating  facilities.  Tha  estimated  cost^v 
all  deliveiy  facihties  required  would  be 

$3saooo. 

It  is  rxpiainwl  that  NYSEG  has  agreed 
to  reimboise  Consolidated  lor  the  cost 
of  ooostmcting  ail  associated  facilities, 
up  to  $35010081  It  is  sUted  that  a 
maximum  daily  quantity  of  164X)0  dt 
equivalent  al  aatimd  gas  woidd  be 
delivered  to  NYSEG  at  this  point. 

Consolidated  indicates  that  NYSEG 
has  requested  the  delivery  point  and 
additional  sales  quantities  to  meet  the 
total  corent  and  futore  reqmrements  of 
its  costomers  in  the  vidnity  of 
Canandaigua.  New  York,  and  ttiat  its 
requirements-type  service  to  NYSEG, 
under  Rate  Schedule  RQ  of  its  FERC 
Gas  Tariff,  Original  Volorae  No.  1. 
permits  snch  an  increase  in  deliveries. 
Consolidated  asserts  that  NYSEG  has 
advised  it  that  the  Tolones  it  woold 
purchase  at  the  new  deUrery  point 
wouM  be  used  for  its  system  soppiy,  to 


meet  its  market  requirements  in 
Canandaigua  and  the  sorroanding  area. 
Coamient  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  ttis  notice. 

9.  Cohisfibia  Gulf  Tkansnission 
Company 

[Dockat  No.  CPSMn9-00l4 
October  SI,  1985. 

Take  notice  that  on  October  8. 1985. 
Columbia  Gulf  Transmission  Company 
(Applicant],  3605  West  Alabama 
Avenue,  Houston.  Texas  77027.  filed  in 
Docket  No.  CP88-019-000  a  request 
pursuant  to  5 157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (IB  CFR 
157.205]  fior  authorization  to  transport 
natural  gas  on  behaU  of  Yorktowne 
Paper  XGHs,  Ina  (Yorktowne),  under  the 
certificate  issued  in  Docket  No.  CP83- 
496-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  poUic 
inspection. 

Applicant  proposes  to  transport  up  to 
900  n^on  Btu  of  natural  gas  per  peak 
day,  less  retalnage.  on  behalf  of 
Yorktowne  for  its  plant  in  York. 
Pennsylvania,  pursuant  to  a  gas 
transportation  agreement  dated  July  1. 
1985.  It  is  stated  that  Columbia  Gas 
Transmission  Corporation  (Columbia 
Transmission]  is  also  participating  in 
this  transportation  agreement  and  has 
obtained  authorization  in  Columbia 
Transmission  Docket  No.  CPB4^332-001 
and  is  utilizing  its  flexible  authority  to 
add  a  receipt  point  from  Applicant 

Applicant  proposes  to  charge  for  its 
transporation  service  one  of  tibe  rates 
set  forth  in  Rate  Schedule  T-2  of  its 
F£.R.C.  Gas  Tariff,  Original  Volume  No. 
1.  The  current  rates  ate  said  to  be: 
offshore  to  Kentucky— <2SiS2  oests  per  dt 
equivalent  of  natiiral  gas  per  day  and 
1.69  percent  retainage;  lateral  onshore  to 
Kentucky— 14.28  cents  per  dt  equivalent 
of  natural  gas  per  day  and  1.S0  percent 
retainage:  Rayne,  Lotdsiana,  to 
Kentudijr — 12.76  cents  per  dt  eqnhralent 
of  natural  gas  per  day  and  150  percent 
retainage:  and  Corinth.  Kfississippl,  to 
Kentucky— «.36  cents  per  dt  eqvdvalent 
of  natural  gas  per  day  and  0.75  percent 
retainage. 

Applicant  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  apices  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  m  tiie 
market  area.  AppBcant  wiD  file  a  report 
providing  certain  information  wtAi 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detafled  b»  tiie 


application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  tiiose 
quantities. 

Applicant  indicates  that  Yorktowne  is 
purchasing  the  gas  from  Exxon 
Corporation  (Exxon).  Applicant  explains 
that  the  gas  transportation  agreement 
specifies  the  point  of  receipt  by 
Applicant,  the  point  of  redelivery  to 
Columbia  Transmissioa  and  a  huiher 
point  of  redelivery  to  Columbia  Gai  of 
Pennsylvania.  Inc..  the  distribution 
company  serving  Yorktowne.  It  is 
further  explained  that  no  gas  was 
released  by  Applicant  for  sale  by  Exxon 
to  Yorktowne. 

Applicant  further  requests  that 
continuation  of  transportation  be 
allowed  Ihrougli  the  later  of  (1)  any 
exteneion  of  the  existii^  anthority  to 
transport  under  $157,209  of  the 
Commission  regulations.  (2]  and/or  such 
period  of  time  as  msy  be  established  by 
the  Commission  in  any  final  rule  Issued 
hi  Docket  No.  RM85-1  or  (3}  up  to  the 
end  of  the  term  of  the  transportation 
agreement,  which  would  be  in  effect  for 
a  term  of  one  year  and  month  to  month 
thereafter  subject  to  termination  iv>ob 
proper  notice  to  the  other  parties  al  ai^ 
time  subsequent  to  the  first  anniversary 
of  the  agreement 

Comment  date:  ^^'7^»m^er  IS.  1885i.  in 
accordance  with  Standard  BarsgEaph  G 
at  the  end  of  this  na4ioe. 

10.  letmessee  oas  npsHBe  uOfsapnyt  n 
Division  of  l^meoe  inc. 

[Docket  No.  CFa6~2»-0W] 
October  n.: 


Take  notioe  that  on  Octa)>er  %,  1905, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc  (Tennessee). 
P.O.  Box  2511,  Houston,  Texas  77001. 
filed  in  Dodcet  No.  CPBO-ZS-OOO  a 
reqeest  poarsHant  to  S  157.206  of  the 
Commission  s  Regmations  under  the 
Natwal  Gas  Act  (18  CFR  157.J05)  for 
authority  to  transport  natural  gas  for 
Bishop  Pipeline  Corporation  (Ksfaop)  on 
behalf  of  Khnberly  Claric  Corporation 
(Kimberiy-Claric)  and  Conley  Frog  and 
Switc*  Company,  Inc.  (Conley  Frog) 
(collectively  called  KiBberiy-Claric,  ef 
o/.),  under  its  certificate  issued  in 
Docket  Na  CP62-41S-000  pursuant  to 
section  7  of  tiie  Natural  Gas  Act.  all  as 
more  fully  set  forA  in  its  request  on  file 
witfj  the  Commission  and  open  to  public 
inspection. 

Tennessee  indicates  it  is  filing  the 
instant  request  for  authorization  under 
the  prior  notice  procedure  to  continue 
the  low  priority  transportation  service 
bejrond  October  31, 1985.  for  as  long  as 
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pmmMLud  oadar  ■ppUwUt  axUMiig  «r 
fatuwi-aBalutt— i. 
It  to  ttrtri  lit  Turn— ■■  [■ihii.mu  te 

troHinrt  intami  9M  far  fihdiop.  •■ 
b«lidf  of  UnriNrlF-GlBifc,  •(  o/^  tea 
reservM  piadiMod  fay  BiiilMp  ia 
Wharton  Cotmty,  TexM,  aad  LaFourcfae 
Parish.  LouisMiuu  TsnaetMe  ttatM  tfaat 
it  has  agreed  to  receive,  on  «a 
interruptible  baits,  up  to  a  total  of  10,000 
Mcf  of  gas  per  day  at  the  various  raoaipt 
points.  Tennessee  states  that  it  would 
trans^xtft  and  ddiver  for  the  acoouat  of 
Kimberly-Clark,  ei  oJL,  aa  equivalent 
quaatity  of  gas  at  cither  oa  existing 
point  of  intotnnnectien  between  the 
facflilies  of  Tennessee  and  (1]  Texas 
Gas  Tranamissioa  Corporation  [Texas 
Gas):  at  Tennessee's  Meter  No.  1-1034  in 
Acaifia  Parish.  Louisiana,  or  (2J 
Columbia  Gulf  Transmission  Company 
at  Tennessee's  meter  No,  1-1034  in 
Acadia  Parish,  Louisiana.  It  is  indicated 
that  ander  Miparate  agreements  with 
Kimberly-Clark  and/or  Bishop,  aad 
Conley  Frog  and/or  Bishop,  Texas  Gas 
would  transport  and  deliver  such 
volumes  to  Memphis  Light,  Gas  and 
Water  Dtrision  (Memphis  L^t). 
MeiRpMs  Li{^  wuald  then  trempoit  Bod 
deliver  said  respective  voluuies  to 
KiBsSjeriy-Clatk's  Memphis  Hill  Hen! 
locsrted  in  Memphis,  Tenficssee,  and  to 
Conley  Fttjg's  plant  located  ia  Mempliis, 
Tennessee. 

In  fld(fiHon,  Tiamewwe  reqaests 
flexible  authority  to  add  and/^sr  delete 
sovoee  of  sapply  and  receipt  points  if 
such  altered  sefrvioe  is  on  bahaif  of  the 
eama  and-vscr,  at  tiie  saaw  end-user 
location,  and  within  the  anixiBMiBi  daily 
and  amisai  vi^ames  authorized  for  the 
basic  service.  Within  90  days  of  tiw 
addition  or  deletion  of  any  gas  I 
and/or  receipt  points,  Tennessee 
indicates  that  it  wuaihl  file  certain 
information  ia  tliia  dooiDel,  arhere 
applicable  to  the  changsa  ia  senrice. 

Tennessee  states  that  it  woold  change 
the  rate  set  forth  in  its  Rale  Schedule 
TTEU  of  17.14  cents  per  McL  Also, 
Tennessee  stales  that  it  would  retain 
2.21  percent  of  the  votuBie  reoeivBd  from 
the  New  Taiton  paid.  Wharton  County. 
Texas,  and  0.9  percent  of  the  total 
quantity  of  gas  received  from  the  Little 
Temple  fieW  and  ftie  BuHy  Camp  field, 
both  in  LaFourche  Parish,  Louisiana, 
into  its  system  for  ftid  and  lost  and 
unaccounted-for  volumes.  Further,  the 
rates  are  exclusive  of  the  Gas  Research 
Institute  surchai;ge. 

Teiuiessee  estimates  &e  peak  day. 
average  day  and  annual  volumes  lb 
Kimbeily-nark  and  Coaley  Frdg  as 
follows; 

Kimbmiy-Cktrk 

Peak  day  U"D'*' 


Average  day:  aJMMof 
Annual:  1,200,000  Mcf 

Conley  Fng 
Peak  4iy:  401  Mol 
Avarafe  day:  270  Mcf 

Annual:  l«OJDO»Vtef 

leRBeasee  iiMicates  that  ISfflbeny* 
Clark  ruquBiuB  yas  tor  bouer  reel  and 
paper  mBdune  ui^^nf  at  its  MaoiplBs 
Hill  iHant  in  Meo^pUs,  Tenneasee,  and 
Gooiey  ¥tog  luqaiiHi  gas  as  feel  lor  Ri 
steel  tieatifi^  xamaces  ana  for  c^iace 
heating  at  its  plant,  also  ia  Mei^Ma, 
Tennessee.  Tcinwee  enoioaad  an 
affidavit  from  Kiraberiy-Glark  hdioattBg 
that  the  reqvested  voKmes  woald 
supply  the  tolal  gas  seeds  of  the  plant 

Tennesaae  has  ^ao  aubBftted  an 
afiidavlt  froa  Mea^Ma  U^A  ladiiiatliig 
it  km  aoffldaDt  capacity  IB  traaapoit  the 
gaa  arilhout  daltitaiHM  to  its  otkar 


TanMssea  ha»  abo  iKttoatad  that 
Ttemassea  ooaatnaBtad  die  kot  taps 
necessary  to  connnol  tha  gas  to  itt 

system,  at  a  cost  of  $591500  which  would 
be  reimbursed  by  Bishop. 

Comment  date:  Dsuaartw  It,  ItH.  in 
accordance  with  Standard  Paragraph  G 
at  the  and  of  this  notice. 


F.  Any  peiaon  desiring  to  be  heaid  or 
make  ai\y  protest  wl&  Mierence  to  said 
filing  should  on  or  before  the  comment 
date  file  wi&  the  Federcd  Energy 
Regulatory  CoBimlssion.  825  Nordi 
Capitol  Street.  NE..  WaahiiH^oa  O.C 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  reqidremenls  of 
the  Commission's  Rules  of  Practice  aad 
Procedore  tl8  CFR  385.211  and  SB5.214] 
and  the  Regulations  under  The  Natural 
Gas  Act  (18  CFR  1S7.10).  All  protests 
filed  with  die  Commission  will  be 
considered  by  It  in  determining  the 
appropriate  action  to  be  taken  bnt  wSl 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wiridng  to  become  a  party  to  a 
pruceedbig  or  to  participate  as  a  party  in 
any  hearing  tharein  most  file  a  motion  to 
intervene  in  accordance  witti  the 
Commission's  Rules. 

Take  further  notice  ftat,  pnrsaimt  to 
the  authority  contained  in  and  subjecl  to 
jarisdictiun  confeired  upon  the  Federal 
Energy  Regulatory  Comndsslon  by 
sections  7  and  15  of  the  Natwal  Gas  Act 
and  the  Commission's  Rules  of  ftatitioe 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  tills  filing 
if  no  motion  to  intervene  is  filed  witiiin 
the  time  required  Iwrehi.  if  the 
CoiaadsBion  on  its  own  review  <rf  the 
matter  finds  that  a  grant  of  the 
eertifioate  is  I'aqrired  by  tiie  pabBc 


omveBlanos  aad  necessity.  R  a  laotioB 
for  lavm  le  trtanwn  is  timely  ffled,  or  tf 
the  GtMunisaioB  on  Its  own  nMion 
believes  Qui  a  farmal  hsaxteg  is 
reqaiiad,  fw^er  notice  of  su^  heartag 
arMbedaly  gt^^en. 

Under  Ise  prooedare  heteia  piuvided 
for,  unless  e^envise  advised,  it  wfll  be 
unnecessary  for  the  applicant  to  appear 
or  be  Mprasaatad  at  tlM  hearii 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  tte 
CoiMiiiasiua.  file  paaoant  to  Roie  2M  of 
tha  GoiiH^ssion's  Proosdaral  Rides  (IS 
CFR  SK.2M)  a  notion  to  intenrane  or 
notios  af  intenrantion  and  parsaant  to 
S  157.205  of  the  Raguiatioas  aodar  the 
Natnral  Gas  Act  (18  CFR  157.206)  a 
protest  to  Iha  reqnest.  If  ao  laotaat  is 
filed  •vttfain  the  tfaae  aUowed  theiate; 
the  pfeposed  activity  sh^  be  riswiaBd  to 
be  authorized  effective  the  day  aflsr  ths 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  aad  not  widKhaivn 
within  30  days  after  tte  time  allowvd  far 
filing  a  protest  the  instant  request  shall 
be  trai^Bd  as  «a  applicadon  far 
authoriiation  p«»auaot  to  section  7  of 
ths  Natural  Gas  Act 
KaBMla  F.naiMh 
Seemary. 
^  Dec.  n-JBBn  FHad  tl-«-«;  •«  aa4 


[Docket  Noe.  CP8ft-11-000  et.aL] 

Sinali  poww  prorindiofi  mm 
coQanaration  faciiltias;  QiMMytoQ 
atatua;  citlflcato  appJicattonsi,  ate; 
Univaraily  of  San  Francisoo  at  at 

CoaoMnt  dale:  Thirty  days  from 
puMoatioB  in  Aie  IMenl  Rsf^Slsf.  in 
aooordaaoe  with  Standard  Paragr^  B 
at  the  end  of  this  Botioe. 

Take  notice  that  the  foflowing  ftUngs 
have  been  made  with  the  Comtnsrion. 

1.  Uaivanity  «f  San  Fkaadsee 
[Docket  Na  Qna-U-OSO) 
C>ctobflm,t0SS. 

On  October  7, 1S85,  University  of  San 
Francisoo  (Applicant),  of  2291  Golden 
Gate  Aveoae,  San  Ftancisoo,  Cafifonda 
94117,  aulMnitted  for  filing  an  application 
for  certification  of  a  focility  as  a 
qaallfying  cogeneration  faciHty  parsaant 
to  1 282.207  of  the  Coramissioa's 
regidations.  No  detetutination  has  been 
Blade  dmt  the  submittal  oonstitates  a 
complete  ffling. 

Tiie  topphig-cyde  oogeneretioB 
fiadlity  wfill  be  located  on  the  campus  cf 
the  UnlvaTsity  of  Soi  Francisoo  in  Sen 
Francisoo,  Celifonda.  It  will  consist  of  a 
reciprocating  engine  wMi  a  beat 
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recovery  boiler.  Heat  will  be  recovered 
from  the  engine  jacket  and  exhaiut 
stack  to  produce  steam  for  use  by  the 
University  for  qiace  heating.  The 
electric  power  production  capacity  of 
the  facility  will  be  1.5  MW.  The  primary 
energy  source  will  be  natural  gas.  The 
instalation  of  the  fadlity  will  begin  in 
midl986. 

2.  Novo  Electiic  Systems  Coqwration 
[Docket  ^4a  QF8e-22-000] 
October  23, 1965. 

On  October  10, 1965,  Novo  Electric 
Systems  Corporation  (Applicant),  of  600 
W.  Lindsay  Street  Stockton.  California 
95203,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  the  Yolo 
Bypass,  south  of  CR 16,  Yolo  County, 
California.  The  facility  will  consist  of 
three  natural  gas  fired  sparic  ignition 
reciprocating  engines  and  necessary 
heat  recovery  system.  Heat  recovered 
fromathe  engine  cooling  and  exhaust 
systems  will  be  used  to  process  waste 
water  from  oil  and  gas  operations  in  the 
immediate  geographical  area.  The 
electric  power  production  capacity  of 
the  facility  will  be  300  kW. 

S.  Harden  Manufacturing  Co. 

{Docket  No.  QF8&-741-000] 
October  3a  1965. 

On  September  30. 1985.  Harden 
Manufacturing  Company  (Applicant),  of 
312  W.  Third  Avenue.  Gastonia.  North 
Carolina  28052  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  8  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  approximately  1.000  kilowatt 
hydroelectric  facility  is  located  in 
Gaston  County,  North  Carolina. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  QualiJFying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  202.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 


4.  Hamat  Unified  School  District 

[Docket  Na  QF86-17-4)00] 
October  aa  1985. 

On  October  9, 1965,  Hemet  Unified 
School  District  (Applicant),  of  2350  W. 
Latham  Avenue,  Hemet  California 
92343  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Conunission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Hemet  High 
School  41701  Stetson  Avenue.  Hemet 
California  92343.  The  facility  will 
consists  of  a  natural  gas  fueled 
reciprocating  engine/generator.  Heat 
recovered  from  engine  exhaust  gas  and 
cooling  jacket  water  be  used  for  heating 
the  school  swimming  pools.  The  electric 
power  production  capacity  will  be  100 
kilowatts.  The  installation  of  the  facilify 
will  begin  in  June  1986. 

5.  Northwestern  Pacific  Power  Compaoy 

[Docket  No.  QF86-28-000] 
October  aa  1965. 

On  October  11. 1985,  Northwestern 
Pacific  Power  Company  (Applicant),  of 
Four  Embarcadero  Center,  Suite  1980, 
San  Francisco,  California  94111 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  30  megawatt  hydroelectric  facility 
will  be  located  near  Taylorsville  in 
Humas  County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  bom 
Licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

8.  Northwest  Power  Company  (Excelsior 
Ditch  Diversion  Dam) 

[Docket  No.  QF8&-27-000] 
October  Sa  1985. 

On  October  11. 1985,  Northwest 
Power  Company  (Applicant),  of  Four 
Embarcadero  Center.  Suite  1980,  San 
Francisco,  California  94111  submitted 
for  filing  an  application  for  certification 


of  a  facilify  as  a  qualifying  small  power 
production  facility  pursuant  to  {  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  144)  megawatt  hydroelectric 
facilify  will  be  located  near  Nevada  Cify 
in  Nevada  Counfy,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  frt>m 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibiUfy  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  r^ulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facilify  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

7.  Northwest  Power  Company  (Nevada 
Counfy) 

[Docket  No.  QF8»-25-000] 
October  3a  1965. 

On  October  11, 1965,  Northwest 
Power  Company  (Applicant),  of  Four 
Embarcadero  Center,  Suite  198a  San 
Francisco,  California  94111  submitted 
for  filing  an  application  for  certification 
of  a  facilify  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  3.5  megawatt  hydroelectric 
facilify  will  be  located  near  Nevada  Cify 
in  Nevada  Counfy,  Califomia. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibilify  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facilify  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

8.  Northwest  Power  Company  (Sierra 
Counfy) 

[Docket  No.  QF86-26-000J 
October  3a  1965. 

On  October  11. 1985,  Northwest 
Power  Company  (Applicant),  of  Four 
Embarcadero  Center,  Suite  1980,  San 
Francisco,  Califomia  94111  submitted 
for  filing  an  application  for  certification 
of  a  facilify  as  a  qualifying  small  power 
production  facility  pursuant  to  r292.207 
of  the  Commission's  regulations.  No 
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detenninatim  kam  baw  aadt  tkat  tin 
submittal  ccHistitutet  a  coBwlete  filing. 

The  5.0  megawatt  hydro«eotric 
facility  will  be  located  near  Dowidevilie 
in  SieiiB  GoDBty,  CaBrorma. 

A  aepanrte  application  U  raqaired  for 
a  hydiuelecliic  project  licenae, 
preuBiinary  pennit  or  exempthm  from 
licensing.  Oommenta  on  snch 
epplicatioiis  are  requesled  by  separate 
pubUc  ncftioe.  Qualifying  status  serves 
only  to  estaonMi  efignJillty  for  benefits 
provided  by  PURPA,  as  impknawnted  by 
the  Commission's  regulations,  16  CFR 
Part  292.  It  doaa  not  rsKeve  a  facility  of 
any  oAier  reqoiremeBts  of  local,  State  or 
Federal  law,  indadiiig  those  regarding 
siting,  constroction,  operation,  licensing 
and  polhition  abatement. 

a  Nflsthiwast  Pawar  Comtfa^  (Nevada 
County) 

(Docket  No.  qF8B-90-0B(q 
October  Saims. 

On  October  11, 1985.  Northwest 
Power  Company  (Applicant),  of  Four 
Embarcadero  Center,  Suite  1980,  San 
Francisco.  Catifomia  94111  submitted 
for  fiHng  an  application  for  certificatiDn 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  rsguiatioiis.  No 
detennination  has  been  made  that  the 
submittal  oonatitutes  a  complete  filing. 

The  54)  megawatt  hydroelectric 
facili^  will  be  located  near  Washington 
in  Nevada  Coun^.  CaBfomia. 

A  separate  appDcation  is  required  for 
a  hydroelectric  project  license, 
preliminary  pemit  or  exemption  from 
licensing.  Comments  on  such 
apphcatioDS  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
die  Commission's  reguiatioos.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  Slate  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

10.  Northwest  Power  Company  (Yuba 
County) 

[Docket  No.  QF88-29-000) 
Octdber  30. 1965. 

On  October  11, 1985,  NorAwest 
Power  Company  (Applicant),  of  Four 
Embarcadero  Center,  Suite  1980,  San 
Francisco,  California  94111  submitted 
for  fUiag  an  application  for  certificatioa 
of  a  facility  as  a  qualifying  small  power 
productioa  facility  pursuant  to  |  292.287 
of  the  Commission's  regulatioas.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Tke  7JS  megawatt  hydroelectoic 
facility  will  i>e  located  near 


CsiiinUiiilU  in  Yafea  CoHly, 

California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
pi  I  iiialiiai  s  pwnit  or  exemption  from 
licensing,  rmniiwls  on  audi 
applicatioM  art  teqacatad  by  saparate 
pdUic  notice.  QMiiJ^rtag  rtetva  sanree 
only  to  asUbtiah  aUgibility  for  benefits 
pn>vi<iMl  by  PURPA.  aa  i^emantad  by 
the  Conuansion'a  rapdatimia.  18  CFR 
Part  292.  It  does  not  reliava  a  facUity  of 
any  other  raquiramaoti  of  Jocai,  State  or 
Federal  law,  '""'H'lg  those  rngarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

11.  Nactawaat  Power  Gaaipany  (Navada 
County) 

[DedcH  No.  QP8B-M-000] 
October  30,19885 

On  October  11, 1985,  Nortliwest 
Power  Company  (i^jpHcant),  of  Four 
Embarcadero  Center,  Stilte  1960,  San 
Francisco,  Calfibnria  94111  submitted 
for  fSing  aai  application  for  certification 
of  a  fac^ty  as  a  quali^Fing  small  power 
production  fat^ty  porsaant  to  f  tSiJXr? 
of  the  Conmission'B  ragatathms.  No 
daleminatioR  baa  bean  aade  that  die 
submitinl  oooatitutas  a  onaplate  filing. 

Ite  25^8  nwgawatt  hydroelectric 
facility  wrUl  iie  located  near  Washington 
in  Nevada  Coonty.  California. 

A  a^>arate  applicatian  is  required  for 
a  hydroelectric  project  lioenae, 
preliminary  pemnt  or  exeoiption  from 
licensing.  Comments  on  sadi 
applicati<ms  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eti^bihty  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facihty  of 
any  other  requirements  of  local.  State  or 
Federal  law,  inchidiBg  thoM  raganting 
siting,  constnictioai.  operation,  licensing 
and  pollution  abatement 

12.  Ramada  bm 

[Docl(et  No.  QP8»-21-O00] 
October  30,  laas. 

On  October  11. 1965,  Ramada  inn 
(Applicant),  of  91  Boaita  Road,  Chula 
Vista,  California  92010,  submitted  for 
filing  an  application  for  cartiiication  of  a 
facility  as  a  qualifying  oogeaeration 
facility  pursuant  to  fi  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneralion 
facility  will  be  located  at  91  Bonita 
Road,  Chula  Vista.  Califomia.  The 
facility  will  consist  of  a  reciprocating 
engine  fueled  by  natural  gas,  and 
necessary  heat  rectjvery  system.  Heat 
recovered  will  be  utilised  in  swimming 


pool  haatng,  apace  heating  and  pre- 
heating of  domestic  hot  water,  liie 
electric  power  production  capacity  of 
the  facility  will  be  60  kW. 

la.  Waber-Box  E3dar  Consarvatkn 
Diaiikt 

[Dodret  No.  QFS6-4S-O0OI 
October  31. 198sC 

On  October  17, 108S,  WeberBox  Elder 
Conservation  District  (Applicaot),  of 
1483  Wall  Aveoua.  Qgden,  Utah  84404 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission  s 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1,800  kilowatt  hydiodectric 
facihty  will  be  located  in  Weber  County, 
Utah. 

A  separate  application  is  required  for 
a  hydix>el«ctric  project  license, 
prelirainary  permit  or  exenption  ^n 
licensing.  Comments  on  such 
applications  ene  requested  by  aeperate 
public  notice.  Qoeli^fing  statiis  serves 
only  to  establish  aligibility  for  benefits 
provided  by  PURPA  »m  impleniented  by 
the  Commission's  regulations  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  <d  local  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

14.  Placid  Refining  Company  and 
Lummus  Crest,  Inc. 

[Docket  No.  QPStV-Sl-OOO] 

October  31, 198S. 

On  October  15, 1985,  Placid  Refining 
Company,  3900  "Hiaiycsgiving  Tower, 
Dallas,  Texas  75201  and  Lummus  Crest, 
Inc.,  3000  Post  Oak  Blvd.,  Houston, 
Texas  77227,  submitted  for  filing  an 
application  for  certfication  of  a  facility 
as  a  qualifying  oogeneration  facility 
pursuant  to  §  292.207  of  die 
Commission's  regulationB.  No 
deteraunation  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  at  the 
Placid  Refining  Compan3r's  Post  Allen 
Refinery  in  West  Baton  Rouge  Parish, 
Louisiana.  "Hie  facility  is  a  topping  cjrcle 
oogeneration  facility.  This  primary 
energy  sources  of  die  facilitywiB 
process  refinery  gas  and  natural  gas.  ^ ' 
The  net  electric  power  prodwction       ■'■' 
capacity  of  the  facility  wil!  be  11.3 
megawatts.  Constniction  of  the  faciBt^ 
is  scheduled  to  begin  in  January  of  1988. 
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(Docket  No.  QFBS-M-OOO] 
October  31. 1985. 

On  October  18, 1965.  Passaic  Valley 
Water  Commission  (Applicant),  of  1525 
Main  Avenue,  Clifton,  New  Jersey  07011, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  Hling. 

The  13.4  megawatt  hydroelectric 
facility  will  be  located  in  Passaic 
County,  New  Jersey. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting  construction,  operation,  licensing 
and  pollution  abatement. 

16.  Freeport-McMoRan  lac  and 
Gunnison  Capital,  Ltd. 

(Docket  No.  QF86-23-000] 
October  31, 1985. 

On  October  15, 1985,  Freeport- 
McMoRan  Inc.,  1615  Poydras  Street. 
New  Orleans,  Louisiana.  70161  and 
Gunnison  Capital  Ltd.,  3050  Post  Oak 
Blvd.,  Suite  1175,  Houston,  Texas  77056, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determiantion  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  will  be  located  in  Santa 
Barbara  Counfy,  California. 
approximately  six  miles  southwest  of 
Santa  Maria.  The  facility  is  a  bottoming 
cycle  cogeneration  plant  The  thermal 
output  will  be  the  production  of 
pozzolan  from  oil-impregnated 
diatomaceous  earth.  Waste  heat  will  be 
used  to  produce  steam  to  drive  a  turbine 
generator  for  the  production  of 
electricity.  The  primary  energy  source  of 
the  facility  will  be  volatiles  from  the 
crude  oil  impregnted  in  the 
diatomaceous  earth.  The  net  electric 
power  production  capacity  of  the  facility 
is  49.9  megawatts. 


[Docket  No.  QF86-48-O0OJ 
October  31, 1985. 

On  October  18, 1985,  Clinon  Energy 
Limited  Partnership  (Applicant),  c/o 
Energy  Initiatives,  Inc.  95  Madison 
Avenue,  Morristown.  New  Jersey  07960 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facilify  pursuant  to 
9  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle 
cogeneration  facilify  will  be  located  at 
the  Clinton  Holiday  Inn,  Route  173, 
Clinton,  New  Jersey  08809.  The  facilify 
will  consist  of  a  natural-gas  fired 
Caterpiller  engine-generator  set  and 
associated  heat  recovery  unit.  Low 
presure  steam  from  the  heat  recovery 
unit  will  be  used  for  the  refrigeration 
and  heating  needs  at  the  HoUday  Inn. 
The  electric  power  production  capacify 
of  the  facility  will  be  325  kW.  The 
primary  energy  source  will  be  natural 
gas.  Clinton  Energy  Limited  Partnership 
includes  Energy  Initiatives,  Inc.  (EC) 
which  has  40%  partnership  interest  in 
the  facilify.  EII  is  a  wholly  owned 
subsidiary  of  Jersey  Central  Power  & 
Light  Company,  which  is  a  member  of 
the  General  Public  Utilify  Corporation. 
The  facilify  commenced  its  installation 
on  August  15, 1985  with  a  scheduled 
start  up  date  of  November  15, 1985. 

18.  American  Recovery  Systems 

[Docket  No.  QF86-32-000J 
October  31, 1965. 

On  October  15, 1985.  American 
Recovery  Systems,  195  F.M.  949,  Sealy, 
Texas  77474,  submitted  for  filing  an 
application  for  certification  of  a  facilify 
as  a  qualifying  cogeneration  facilify 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  at  9223 
Highway  225  at  Miller  Cutoff  Road, 
LaPorte,  Texas.  The  facilify  is  a 
combined  cycle-topping  cycle 
cogeneration  facilify.  It  will  consist  of  a 
combustion  gas  turbine,  a  waste  heat 
recovery  boiler  and  an  extraction/ 
condensing  steam  turbine  generator  set. 
Extraction  steam  will  be  used  in  an 
ammonia  absorption  refrigeration  unit. 
The  primary  energy  input  to  the  facility 
will  be  natural  gas.  The  net  electric 
power  production  capacity  of  the  facility 
is  51,857  kilowatts. 


[Docket  No.  QF88-42-000] 
October  31, 1985. 

On  October  16, 1965,  Anderson-Tully 
Company,  (AppUcant),  of  1242  North 
Second  Street,  Memphis,  Tennessee 
38107,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facilify  pursuant 
to  9  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The;  proposed  topping-cycle 
cogeneration  facility  is  located  at  the 
Applicant's  address  in  Memphis, 
Tennessee.  The  facilify  will  consist  of  a 
wood-fired  boiler,  and  a  back  pressure 
steam  turbine-generator.  The  exhaust 
steam  is  used  in  the  plant-process  to  dry 
lumber.  The  electric  power  production 
capacify  of  the  facilify  will  be  260  kW. 
The  primary  energy  source  will  be 
biomass  in  the  form  of  kUn  dried 
hardwood  scrap.  The  installation  of  the 
facilify  is  expected  to  begin  on 
November  1, 1985.  No  electric  utilify  or 
electric  utilify  holding  company  %vill 
have  any  ownership  interest  in  the 
facihfy. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennsth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-28502  Filed  11-5-85;  8:45  am] 

BILLHNl  COOE  6717-01-M 


[Docket  No.  CI84-556-0OS) 

Cenergy  Expk>ration  Co.;  Application 
for  Extension  and  Modification  of 
Special  Mariceting  Program  and 
Request  for  Expedited  Action 

November  1, 1985. 

Take  notice  that  on  October  28, 1965, 
Cenergy  Exploration  Company 
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(hereinafter  Applicant)  filed  aa 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  (NGA)  and  the 
provisions  of  18  CFR  Parts  157  and  Rule 
207  seeking  an  amendment  of  the 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant's 
special  marketing  program  to  (1)  extend 
the  term  thereof  and  (2)  remove 
limitations  on  the  ctistomer  eligibility 
crtieria.  Applicant  requests  an  extension 
of  the  Cenergy  SMP  Ftogram  until 
October  31. 1986.  The  modification 
requested  by  Applicant  is  to  remove  the 
restrictions  on  eligibiUty  criteria  for 
purchases  under  ^e  Cenergy  SMP 
Program.  In  particular.  Applicant 
requests  expansion  of  the  customer 
eligibility  criteria  to  eliminate  the 
limitation  on  access  to  any  gas 
customers. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene,  llierefore.  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said  appUcant 
should  on  or  before  November  14, 1985, 
file  with  the  Federal  Energy  Regulatory 
Commission.  Washington.  D.C  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211, 385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kennetb  F.  Plumb. 
Secretary. 
[FR  Doc.  8&-28510  Filed  11-5-85;  8:45  am] 

BHJJNO  CODE  (TIT-ei-M 

[Docket  Na  TA86-1-32-O00,  001] 

Colorado  lnt«rstat«  Gm  Co.;  Proposod 
Ctiango  in  Rates  Under  Purchased  Qas 
Ad)ustment  Clause  Provision 

November  1, 1985. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG),  on  October  25, 
1985.  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  The  proposed  changes 
would  decrease  the  commodity  rates 
under  QG's  jurisdictional  rate  schedules 


by  1.99  cents  per  Mcf.  This  filing  reflects 
an  annual  decrease  in  purchased  gas 
costs  of  approximately  $2.9  millioa 

The  filing  was  made  to  enable  QG  to 
reflect  in  its  rates,  pursuant  to  section  21 
of  QG's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  decreased  purchased  gas 
costs  it  wiU  experience  as  the  result  of 
rate  filings  made  by  certain  of  its 
pipeline  suppliers. 

CIG  requests  that  the  instant  filing  be 
made  effective  on  November  1. 1985. 

Copies  of  the  filing  have  been  served 
upon  the  Company's  furisdictional 
customers  and  other  interested  persons, 
including  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  8. 
1985.  Protests  will  be  considered  by  the 
Coipmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspedton. 
Keimedi  F.  Rumb. 
Secretary. 

[FR  Doc  85-28511  Filed  11-6-85;  8:45  am] 
MUSM  COOC  SMT-ei-W 


[Docfcel  Noe.  Cn4-217-O03  and  CPt4-210- 
0021 

Columbia  Gas  Transmission  Corp.  and 
Texas  Eastern  Transmission  Corp4 
Petition  To  Amend 

November  1, 1985. 

Take  notice  that  on  October  31, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE..  Charleston, 
West  Virginia  25314.  and  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern).  P.O.  Box  2521,  Houston,  Texas 
77252  (Petitioners),  filed  in  Docket  Nos. 
CP84-217-003  and  CP84-210-002. 
respectively,  a  petition  to  amend  further 
the  Commission's  order  issued  on  April 
12, 1984,  in  Docket  Nos.  CP84-217-000 
and  CP84-210-000,  as  amended 
February  8, 1985.  in  Docket  Nos.  CP84- 
217-002  and  CP84-210-001.  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  an  extension  of  the 
transportation  service  presentiy  being 
provided  to  Carnegie  Natural  Gas 
Company  (Carnegie)  from  October  31. 


1985,  to  October  31. 1986.  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioners  state  that  Carnegie 
requested  Petitioners  to  continue  to 
transport  up  to  55,000  dt  equivalent  of 
natural  gas  per  day  for  Carnegie. 
Carnegie  would  deUver  the  gas  to  Texas 
Eastern  by  displacement  Texas  Eastern 
would  receive  the  gas  from  Carnegie  at 
Texas  Eastern's  M  and  R  station  Nos. 
1275  and  008  in  Greene  County. 
Pennsylvania.  Texas  Eastern  would  then 
transport  and  redeliver  the  gas  to 
Columbia  for  the  account  of  Carnegie,  at 
a  point  of  interconnection  between 
Texas  Eastern  and  Columbia.  M  and  R 
station  No.  077,  located  in  Fairfield 
County,  Ohia  Columbia  would  then 
transport  the  gas  to  Columbia  Gas  of 
Ohio,  Inc^  wUch  would  in  tiun  transport 
and  deliver  the  gas  to  Carnegie  at  fotir 
M  and  R  staticms  located  in  Lorain  and 
Scioto  Counties  in  Ohio.  Carnegie  would 
then  deliver  the  gas  to  United  States 
Steel  Corporation. 

Any  pers<Mi  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  beforo 
November  13, 1985,  file  witii  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
wtdi  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedura  (16  CFR  385.214  or  385.211) 
and  the  RegulaticMis  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  %vitfa  die  Commission  wiQ  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  nmst  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenoalfa  F.  Phimb, 
Secretary. 

[FR  Doc.  85-28512  FOed  ll-«-85;  9AS  am] 
BtLUNQ  COOC  trn-ovM 


[Dockst  No.  ERM-62-0001 

Connecticut  Ught  and  Power  C04 
Filing 

November  1, 1985. 

Take  notice  that  on  October  25, 1985 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  for  itself  and 
as  successor  by  merger  with  the  Harford 
Electric  Li^t  Company  (HELCO) 
Notices  of  Termination  of  the  following 
Rate  Schedules: 
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Fwkwl  Raghtar  /  Vol.  5ft  Na  215  /  Wednwday.  November  6.  1965  /  Noticeg 


CL&P'a  Rate  Schedule  FERC  No.  286 
CL&Fs  Rate  Schedule  FERC  No.  284 
ClAFi  Rate  Schedule  FBRC  Na  287 
CLaTa  Rate  Schedule  FSRC  No.  222 
CL&Fa  Rate  Schedule  FfSfC  Na  250 
CL&P'a  Rate  Schedule  FERC  Na  285 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Boeigjr  Regulatory  Commission.  825 
North  Capital  Street.  NB..  Washington. 
E)C  2(M2e  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385Jn4).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
12. 1965.  Protests  will  be  considered  by 
the  Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bectnne  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  We  widi  the  Commission  and  are 
available  for  public  inspection. 
Kennedi  F.  Fhimb, 
Secretary^    '  . 

[FR  Doc.  ^26513  Filed  ll-!^85: 8:45  am] 
BUMS  cooc  nn-n-m 


customers  under  the  fuel  adjustment 
clauses. 

Copies  of  the  filing  were  served  upon 
the  Cmnpany's  jurisdictional  custonters 
and  the  Connecticut  Department  of 
Public  Utility  Control. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiaeion,  825 
North  Capitol  Street.  NB..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protest 
should  be  filed  on  or  before  November 
12. 1985.  Protests  will  be  considered  by 
the  Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Comnussion  and  are 
available  for  public  inspection.      ,■■=  i-  .>,> 
Kaaaalh  F.  Phiaah.    :     ,       .  ii9 

Secretary.  .f>-  .*r.  ;•   '■'('  .   -.-'? 

[FR  Doc.  86-28514  Filed  11-5-B5: 8:45  am] 
I  oooE  tnr-ov-u 
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[Docket  Na  Ct86-3$-000] 


TheConMcttcutUgmandPowwCa;      Consolidated  Furt  Supply,  Ino;  FWhg 


November  1. 1985. 

Take  notice  that  on  October  21. 1985. 
the  Connecticut  Light  and  Power 
Company  ("CLAP")  tendered  for  filling 
proposed  changes  to  the  fuel  adjustment 
clause  in  iU  FERC  Electric  Tariff  Resale 
Service  Rate^  W-2  pursuant  to  which  is 
provides  service  to:  Second  Taxing 
District  City  of  NorwaUc;  Third  Taxing 
District.  City  of  Norwalk;  and  the  Town 
of  Wallingford.  In  addition,  the 
Company  filed  proposed  changes  to  the 
fuel  adjustment  clause  in  its  FERC 
Electic  Tariff  Resale  Service  Rate  F-2 
pursuant  to  which  it  provides  service  to 
Bozrah  Light  and  Power  Company.  In 
order  to  permit  these  changes  to  the  fuel 
adjustment  clauses  in  CL&Ps  wholesale 
tariffs,  CL&P  has  also  requested  a 
waiver  of  the  requirements  of  {  35.14  of 
the  Commission's  Regulations. 

CL&P  states  that  the  revisions  to  the 
tariffs  are  being  filed  so  that  the  fuel 
cost  savings  resulting  from  the 
generation  of  test  energy  by  the 
Millstone  Unit  3  nuclear  generating 
until,  in  which  the  Company  has  an 
ownership  interest  and  which  is 
expected  to  being  producing  test  energy 
shortly  after  January  1. 1988,  will  be 
treated  as  a  reduction  in  plant 
investment  rather  than  as  a  reduction  in 
fuel  costs  to  be  flowed  through  to 


October  31. 1965. 

Take  notice  that  on  October  25, 1985, 
Consolidated  Fuel  Supply,  Inc. 
("Consolidated")  888  South  Greenville 
Avenue,  Suite  100,  Richardson.  Texas. 
75081,  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
("NGA"),  15  U.S.C.  717c,  n7f.  and 
provisions  of  18  CFR  Part  157,  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  Consolidated 
to  engage  in  a  spot  sales  marketing 
program  hereinafter  referred  to  as  the 
Consolidated  Fuel  Program,  and  for 
interim  authority  pending  consideration 
of  the  underlying  permanent  application, 
as  fully  set  forth  in  the  application  on 
file  with  the  Federal  Energy  Regulatory 
Commission  ("Commission")  and 
available  for  public  inspection. 

Approval  of  the  application  would:  (1) 
Authorize  sales  of  natural  gas  for  resale 
in  interstate  commerce;  (2)  permit 
partial  abandonment  of  certain  natural 
gas  sales;  (3)  confer  pregranted 
abandonment  authorization  for  sales  of 
natural  gas  pursuant  to  the  requested 
certificate;  (4)  authorize  transportation 
of  natural  gas  by  interstate  pipeline 
companies  able  and  willing  to 
participate  in  the  Consolidated  Fuel 
Program;  and  (5)  confer  pregranted 
abandonment  authorization  for  the 
transportation  service  allowed  under  the 


requested  certificate.  Consolidated  also 
requests  the  Conunission  to  declare  that 
with  respect  to  Consolidated  and  its 
activities,  the  Commbsion  will  only 
assert  NGA  [utisdictioa  over 
jurisdictional  transactions  not  othdrWttfe 
exempt  fit>m  the  NGA. 

Consolidated  proposes  to  sell  natural 
gas  qualifying  for  the  sections  102, 103, 
107  and  108  rates  under  the  Natxiral  Gas 
Policy  Act  of  1978  ("NGPA•^,  15  U.S.C. 
3301  et  seg.  Only  contractutdly 
conmiitted  gas  will  be  sold  under  the 
Consolidated  Fuel  Program. 
Consolidated  or  participating  producers 
will  secut«  fiom  the  purchasers 
temporary  releases  of  "surplus"  gas  in 
order  to  meet  market  demand  for 
natural  gas  with  spot  sales.  Releasing 
producers  will  be  absolved  bom  take-or- 
pay  liability  for  any  volumes  of  gas 
released  and  sold  under  the 
Consolidated  Fuel  Program. 
Transportation  arrangements  for  th«    ° 
rdeased  gas  will  be  made  on  a  case-by- 
case  basis. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  this 
application  should  on  or  before 
•  November  13. 1985,  file  with  die  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  protest  in  accordance  widi 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding.  ■  -.4 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  the  Applicant  is  otherwise 
advised,  it  will  be  uimecessary  for 
Applicant  to  appear  or  to  be  represented 
at  a  hearing  in  this  proceeding. 
Kenneth  F.  Plumb, 
Secretory. 
[FR  Doa  85-26515  Filed  11-5-85: 8:45  am] 

BtLUNO  COOE  6717-01.M 


[Docket  No*.  ESa6-01-000  et  al.) 

Electric  Rate  and  Corporate 
Regulation  Rtings:  Consumer  Power 
Co.etal. 

October  30. 1965. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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46167 


1.  Comnimor  Power  Company 

[Docket  Na  E886-01-000] 

Take  notice  that  on  October  15, 1965. 
Consumers  Power  Company  filed  an 
application  pursoant  to  section  204  of 
the  Federal  Power  Act  seeking  authority 
to  issue  and  sell,  or  guarantee,  up  to 
$500,000,000  in  secured  and/or 
unsecured  short-term  debt  including  but 
not  limited  to,  notes,  drafts,  debentures 
and  conunercial  paper.  Hie  issuance  of 
the  notes,  drafts,  debentures  and 
commercial  paper  would  be  issued  from 
time  to  time,  until  and  including 
December  31. 1986,  with  maturities  of 
364  days  or  less. 

Comment  date:  November  IS,  1966,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

2.  Iowa  Electric  U^t  and  Power 
Company 

[Docket  Na  ES8»-02-«»] 

Take  notice  that  on  October  16. 1965. 
the  Iowa  Electric  Light  cmd  Power 
Company  (Applicant),  filed  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  with  the  Federal 
Energy  Regulatory  Commission  seeking 
authority  to  issue  short-term  notes  in  the 
aggregate  principal  amoimt  of 
$65,000,00a  The  short-tetm  notes  will  be 
issued  to  coomiercial  banks  and/or 
commercial  paper  dealers  as  necessary 
and  will  have  a  term  not  in  excess  of 
one  year  with  a  final  maturity  date  xd 
not  later  than  December  31, 1968. 

Comment  date:  November  15. 1965.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Poww  and  light  Company 

(Docket  No.  BS8e-(»-000] 

Take  notice  that  on  October  16, 1985, 
Iowa  Power  and  Light  Company 
(Applicant)  ni«d  an  application, 
pursuant  to  section  204  of  the  Federal 
Power  Act,  for  authorization  for 
authority  to  negotiate  privately  with  the 
County  of  Louisa,  Iowa,  for  the  purpose 
of  financing  the  Company's  undivided 
interest  in  certain  pollution  control 
facilities  at  Louisa  Power  Station  Unit  1 
through  the  issuance  of  the  County's 
Pollution  Control  Revenue  Bonds 
("Bonds").  A  loan  agreement  between 
the  County  and  the  Applicant  would 
commit  the  County  to  issue  and  sell  to 
underwriters  its  Bonds  in  an  aggregate 
principal  amount  equal  to  the  cost  of  the 
Company's  ownership  interest  in  such 
facilities.  The  repayment  obligation  of 
the  application  would  be  evidenced  by 
debt  obligations  bearing  identical  terms 
with,  and  pledged  to  support  the 
payment  of,  such  Bonds. 


Comment  date:  November  16, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  UtiUCorp  United  Inc. 

[Docket  No.  BSSMM-OOO] 

Take  notice  that  on  October  21, 1985, 
UtUiCorp  United  Inc.  (Applicant)  filed 
an  appUcation  writh  the  Conmiission 
pursuant  to  section  204  of  the  Federal 
Power  Apt  seeking  authority  to  issue 
from  time  to  flme  through  December  31. 
1988.  short-term  debt  outstanding  at  any 
one  time  of  no  more  than  $9O0J0O0j0O0  in 
the  aggregate.  All  debt  will  have  final 
matorities  of  not  later  than  December 
31.1988. 

Comment  date:  November  20, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  this  notice. 

Standard  Paragr^ihs 

E.  Any  person  desiring  to  be  heard  or 
to  iHVtest  said  filing  sluwld  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N£.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  385Jn4).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Cbpies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KefUMtb  F.  Plumb. 
Secretary. 

[PR  Doa  86-26405  Filed  ll-«-8S;  MS  am] 
SHUNS  coot  (MT-evM 


[Docket  Na  CPe6-62-0001 

El  Pmo  Natural  Qm  Company;  Notic* 
of  Application 

November  1. 1965. 

Take  notice  that  on  October  22, 1985, 
El  Paso  Natural  Gas  Company  (EI  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP86-62-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  El  Paso  to 
continue  or  implement  certain  specific 
arrangements  for  the  transportation  and 
delivery  of  natxinl  gas  in  interstate 
commerce  under  section  7  of  the  Natural 
Gas  Act,  through  and  including  June  30, 
1986,  with  pregranted  abandonment 
authorization,  which  transportation  and 


deUvery  arrangements  have  commenced 
or  were  contemplated  to  commence 
pursuant  to  the  Commission's  self- 
implementing  Regulations  and  are 
scheduled  to  terminate  on  or  after 
November  1, 1985,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  for  public 
inspection. 

El  Paso  states  that  on  October  9. 1985, 
the  Commission  issued  its  Final  Rule  in 
Docket  No.  RM8&-l-00a  El  Paso  notes 
that  with  certain  limited  excq>tions,  any 
interstate  pipeline  which  wishes  to 
provide  any  sort  of  self -implementing 
transportation  service  for  any  third 
party  after  October  9, 1965,  can  do  so 
only  on  the  conditicms  (1)  that  it  oSer  to 
provide  nondiscriminatory  access  to  its 
bansportation  capacity  to  idl  comers, 
and  (2)  that  its  customers  be  given  the 
option  to  reduce  or  convert  existing  firm 
sales  entitlements.  El  Paso  further  notes 
that  a  pipeline  which  wishes  to  avoid 
such  conditions  can  do  so  either  by 
refusing  to  tranqxirt  odier  than  under 
existing  separately  certificated  or 
"grandfathered"  self-inqriementing 
arrangements,  or  by  agreeing  to  do  so 
only  under  individual  certificates 
granted  on  a  case-by-case  basis. 

El  Paso  states  that  the  existing  and 
contemplated  arrangements  provide 
customers  <m  El  Paso's  interstate 
pipeline  access  to  kiw-priced  spot- 
maricet  gas.  It  is  further  stated  that  the 
termination  of  such  arrangements  would 
have  an  adverse  effect  on  those 
customers;  indeed,  in  some  cases,  such 
arrangements  may  inxivide  the  only  fuel 
source  which  is  low  enough  in  cost  to 
permit  customers  to  continue  economic 
operation.  In  addition,  it  is  indicated 
that  termination  of  certain  existing 
transportation  services  on  behalf  of 
intrastate  and  other  interstate  pipelines 
would  adversely  affect  those  pipelines 
and  their  respective  suppliers  and 
customers.  El  Paso  e}q>lains  that  it  seeks 
to  avoid  the  adverse  consequences  that 
would  follow  beta  the  termination  of 
existing  or  contemplated  arrangements: 
that  its  interstate  customers  continue  to 
be  afforded  the  opportunity  to  receive 
low-priced  spot  market  gas,  and  that 
other  pipelines,  their  suppliers  and 
customers  are  not  denied  the  benefits 
which  they  receive  through 
transportation  services  provided  by  El 
Paso.  However,  at  the  same  time.  El 
Paso  asserts  that  it  is  unable  now  to 
accept  the  non-discriminatory  access 
and  customer  contract  demand 
conversion/reduction  option  coiKlitions 
until  the  full  consequences  of  such 
conditions  are  much  better  defined  and 
understood.  Therefore,  in  order  to 
continue  after  October  9, 1986,  to 
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provide  tiiose  existing  and  contemplated 
traasportaticm  services  which  are  not 
already  separately  certificated  or  dearly 
"grandiEathered."  El  Paso  requests 
Section  7(c)  authorixation.  It  is  indicated 
that  the  proposal  covers  transportation 
services  for  17  low  priority  end  users,  18 
intrastate  pipelines  and  local 
distribution  companies,  and  3  interstate 
pipelines.  (See  Appendix) 

Effective  November  1, 1965,  or  shortly 
thereafter,  unless  the  requested 
authorization  herein  is  ejqieditiously 
granted.  El  Paso  states  that  it  would  be 
con^)eUed  to  terminate  a  substantial 
number  of  transportation  services.  Such 
transportation  sovices  it  is  asserted 
were  originally  undotaken  or  were 
contemplated  to  be  undertaken  during 
the  limited  term  of  the  authorization 
requested  herein,  pursuant  to  section 
311  of  die  Natural  Gas  Policy  Act  of  1978 
or  under  El  Paso's  existing  blanket 
certificate  authorizing  service  in 
accordance  with  die  existing  Order  No. 
3ia  Order  No.  234  and  Subpart  G  of  Part 
284  prograniA.  El  Paso,  therefore, 
requests  specific  authorization  trader 


sectionB  7(c)  and  7(b)  of  the  Natural  Gas 
Act  to  continue  or  implement  those 
transportation  service*  through  fune  30, 
1988,  by  which  time  it  is  e^qwcted  that 
the  current  uncertainties  would  have 
been  resolved. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  12, 1985,  file  widi  the  Federal 
Energy  Regulatory  Commissioo. 
Washington,  D.C  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  38S.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rales. 


Take  further  notice  tint  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatoiy  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conndsskxi's  rules  of 
practice  and  procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
applicatian  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter,  finds  that  a  grant  of  the 
oertfficate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Q  Paso  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Seaetary. 


Appenoul— El  Paso  Natural  Gas  Company  Proposed  Transportadon  Services 
Part  157,  Subpart  F— Section  1  S7.209(e) 


1. 


2.  Artzona  Pubic  Sanies  Company. 
aASAROaiRe. 


4.  CAN-MM  CwparaMHV  Paul  Lima  OMMn- 

5.  CAN-AM  Cnporalioiv  Pairi  Um  OiMMfi- 
acNnei 


7.  B  Pan  GacMc  Company 

&  BPuo  QaaMariMMng  Ca  on  BaliaM  of  enriar  Slaal 

RoAng  AMa. 
9.  Omnt  mduaMaa.  Inc.- 

ta  Iw^tiiw  CoaaoMalad  Coppar  Company 

11  KENNECOTT 


12.  Magma  Coppar  Conpany. 

13.  Magma  Coppar  Coavany.. 


14.  Phatps  Dodga  CorporaOon- 


15  Pubic  Servica  Company  o<  Hem  Mmloo.. 


1&  Salt  Rnar  AgrtoMural  Improyemeiil  Power  Oiitricl.. 


17.  Strta  Fa  Qaa  Mamabm)  on  BahaH  a«  Tucaon  Bactrtc 
ftMwr  Company. 


04-01-as 
lo-ot-as 

04-01-85 

044)1-«S 
07-0e-«5 
04-01-S6 
10-01-85 
06-06-85 
10-02-85 
04-01-85 
04-01-85 
04-01-86 
0e-1»46 
04-01-85 
06-07-8S 
10-01-85 
00-13-85 


Docket  No./ 


STBS-1188 


ST 

1(M>1-86 

STBS-11S3 

08.01-86 

STBS-1143 

06-24-85 
ST85-1475 

07-06-85 
STB5-1187 

05-30-85 

ST 

10-01-85 

ST 

06-06-85 

ST 

1<M>2-86 
STB5-1229 

05-26-85 

ST 

STB6-IO70 

05-06-85 

ST 

0-13-86 
ST86-1078 

05-08-86 

ST 

08-18-86 

ST 

10-01.86 

ST 

00-13-85 


TEU-1 

T-8 

TEU-1 

TEU-1 

TEU-1 

TEU-1 

T-2 

T-2 

T-2 

TEU-1 

TEU-1 

TEU-1 

T-1 

TEU-1 

TEU-1 

T-2 

T-1 


niiaa8iama*eha«4acoi«MnadlnaPBao-sFEnCQa8TMin.  OrtgiMlValwnaNa  1-A 
Part  154  d  la  rnmrniigaii-a  HMulaiona. 

I  July  1.  198$;  OoctM  No.  RP8S-S8 


Mtvpaof 


Ootaia/ 
d0i> 


$1717 

osse 

.4366 
.0589 
.1529 
1717 
.0680 
.1717 
.0580 
.1717 

.1662 
.0589 
.4385 
.0668 
.2072 

4365 
i>S80 
.1717 
.0589 
.1717 
.0589 
.1717 

.1717 

.1717 
1552 

.0397 
.0589 
4365 
.0589 
.1717 
.0589 


Coda> 


San  Juan  Triangia  CormnodRy„ 
Oaptacamenl— Ona.Part  RMB- 
Sm  Juan  Triangia  OQmiio(%~ 

Mainline— TX — ».„™„ 


San  Juan  Triangie  Commodity.. 
MaWna— AZ 


San  Juan  Triangle  CoramoiMy- 
M^nine-AZ _ 


San  Juan  Triangia  CommodWy- 
Otsplacemenl— Ona-Part  Rata.. 
San  Juan  Triangle  CommodRy- 
OiwIacemenI — Parted  Rale- 


San  Juan  Triangle  CommodNy- 
Oiaptacement— One-P«t  RalB- 
San  Juan  Triangle  Commodity. 
Mainline— AZ 


San  Juan  Triangle  Comniodiiy-. 
Mainiine— AZ 


San  Juan  Triangle  CommodHr.. 
M«nine— AZ 


San  Juan  Triangle  CommodNy-. 
Uortwa-AZ - 

Rfffliniwi^^~^vPn .....•„*.*.,  •••,•4 

Short  Haul 


San  Juan  Triangle  Oonwiodlly- 
Oisplacement— Or«e-Part  Rata- 
San  Juan  Tnangla  CommodNy- 


San  Juan  Triwigle  Commodty-. 


Maximum 
(Mcl7d) 


*2M> 

SjOOO 

«•  15.000 

•5.500 

3.000 

••14,000 

1.500 

ifiOO 

soo 


••tsoo 

•10,000 

•SAX) 

•25,000 

40,000 

saooo 

30,000 


to  Iha  Tfamportation  Saralc*  Agraaraanl  (TSA).  orNeh  TSA  aill  be  Mad  panuanl  to 


tornnaportalian  nnrice  partarmed  by  EL  PaaOL 


are  mcMoiie  rt  hah  pnona;  raquirementa  wtncO  may  be  otherwiaa  ' 

■a  finugh  May  15, 1988  From  May  16.  1986  through  Marah  31. 1888  (he  mMkiwit  volumea  ve  ona^talTol  the  above  ataled  volumaa. 


andtatharad"  under  Order  319  arrangements. 
I  ttie  martiwit  volumea  are  on»4«aN  o(  the  ab 
ttmu^  kiay  IS.  1986.  From  May  16.  1968  thraugh  March  31.  1988  •«  maamum  wokanae  ai«  5.000  Met  per  day. 
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Part  284,  SuapMir  B-Section  2B4.101 


1 .  B  Paw  Om  MMMiig  Ql  oa  BitMM  oTBlMk  Moumiln 
GM  COMpMy.  Ofeww  UHHm  OompMiy.  ■•  CMy  ol 
DM*ig.  Nmt  Mnto,  «m  Oly  of  Sococro,  New  Mexico, 
aWW  Om  »iiori«l>»n.  Rio  Qrtntt  munI  Qm  Aaaodm- 
tkm  and  Iho  Ta«n  d  BooMn.  Anion*. 

2.  Q«  Cotnpany  o«  N»w  Mexico 


Qh  CoN««ny  of  New  Mexico. 


4.  Lm  Oucae,  C%  of. 

5.  Uvo.lnc 


6.  LonMiurg,  CSly  of- 

7.  Maea  Oly  of, 


e  Nayalo  Trtiat  Ultty  Authortty.. 


9.  Pacific  Gas  and  Elacaic  Company 

10  Pacific  UgMInt  Gai  Sivpfr  Company.. 
IVPalroflnaGesPipefineCompeny 


alnlal 


12.  thrta  Fe  Qa*  Maihefing.  Adng  a*  Agent  lor  Cascade 

Nakiiaf  Gas  Ooipaiafion. 

13.  Soulhem  Union  Gas  Coaip«iy 


14.  Somhem  Union  Ges  Can«)My- 


1S  Soutwoal  Qas  CeipanMion.. 


16  WoslH  TransnriMion  Company  ~ 
17.  Wester  Tranamiasion  Company.. 
18  VMcox.  CNy  of 


Contract 


10-(»46 

lO-Oe-M 
12-30-7B 


lo-os-ae 
ii-i7-a3 

10-03-a6 
10-01-85 
10-03-85 
Oe-12-K 
07-31-85 
08-a7-M 

08-13-86 
10-01-85 
08-17-85 

08-01-85 
01-15-85 
10-02-86 
10-03-86 


cofwncnoM 


8T 
18-03-86 


ST 

10-02-85 

St 

02-27-80 


ST 

10-02-86 

ST84-724 

03-14-84 

10-88-86 

10-01-85 

ST 

10-03-85 
ST86-1710 

08-12-86 
ST85-1660 

08-01-85 

ST 

10-18-85 


ST 

08-13-85 

ST 

1(M>1-85 

ST 

10-05-85 

ST 

08-01-85 
Sr86-1SS4 
07-17-86 
ST 

WMn-86 
ST 
10-03-85 


TSA/T-2 

T6AAr-2 
SPR 


TSAAT-Z 

SPR 

T8An-2 

TSArr-2 

T»VT-4 

T8A/T^1, 
T-2 

TSA/T-2 

TSAAT-I 

TSAAT-I 

TSAa-2 

TSAAT-I. 
T-2 

TSAn--2 

SPR 

TSAAr-2 

TSArr-« 


Oofiara/ 
dai* 


t.43B6 


.4366 

josea 

.1562 

i>717 
J0397 
.2288 
.1452 
41075 
.4386 


.0387 
.1452 


J0688 
.4365 

.0588 
.4386 

i>S80 
.1775 
.2072 
.2072 
.0688 
MBT 
.1529 
XP055 

iS7» 

.2072 

.07056 
JtfT2 


J072 
.0589 
J07066 
J0387 
.4365 
.0988 
4386 
.0589 


Codi* 


tX^ilacenienl— ^ne-Paft  Rato.. 
Saw  Juan  Triangte  Conxaadly- 


Oaphcament— On»Part  fMa- 
San  Juan  Triangle  Cornniodity.. 


Back  Haul-NM.. 
Short  Ham 


nflW  GMhcrinQ ., 


DahydraCion  Only — -,., ,...—, 

DtaplacaiiiwK— One-Part  Rua., 
9tn  JiNn  Trtangts  ConmcMflly^ 
Short  Haul 


OaplaoanieiiA— ^ne-Part  Rale.- 


Diipiaoenienl— One  Part  Rua- 
Sen  Juan  Tflanglo  Convnodtty.. 
Oliplaoanieni— One  f^art  RaM.. 
San  Juan  Triangle  Oa— ao<Hi- 
Mifis    CA 


Olapleoemenl — PMled  flala 
San  Joan  Triangle  Oommadl|»- 
Start  Haul 


Mawma   TX 

Back  Ham-TX 

San  Juan  Triangle  Coramodliyu. 
Short  Haul. 


iGRI„ 


Olaplaoantenl— Parted  Rale— 
Sea  Juan  Triangle  Comoiodly.. 
Back  Haul— TX 


Oi^ilacamenl— One-Pwt  Rats. 
San  Juan  Tnangle  Comraodily- 
Oliplaoanienl — Parted  RMa — 
San  Juan  Triangle  ( 
6ackHam-TX_ 
Short  Haul — — 


San  Jaan  Triangle 


San  Juan  Trienffe  CbnvModHy.. 


S5SJ 


3.150 

t;BOO 

so  AX) 


£500 
7S0 

300 

axxn 

2O0O 

ISOjOOO 

TUMIOO 

20AXI 

niooo 

30JKX) 

4 

2D;080 

^ooo 

800 


_  'JS^J^^iStS"*  ■8'— '"^  n  Traraportafion  Senlee  AgreamanlJTSA)  and  8ia  apploAle  late  achadUe  oonMlned  at  B  Paso  i  FERC  Qas  TariM.  (MglMl  Vatrae  Nol  V^  of  «8  apesM 
'**"  .*£'*?^'*-(^^)  'P.O*  "H*!'^  "  B  ''■K'*  F^f^C  Gas  Tarffl.  ThM  Revised  Volume  No.  2  Such  ^reemena  mHI  be  filed  pursuM  to  Part  154  of  •»  Cowrtaslon'a  ReguMona. 


'  Ratee  eflecava  July  1,  1085,  Oochal  N»  nR88-88 

>  Identttas  the  Mm  of  ohetge  lor  twnsportatuii  eenrice  prefomied  by  El  Paaa 

•  The  maxmnm  quanotles  per  day  for  ihe  mon8n  of  Sepiember  and  October  ere  82.000  wd  72.000,  respecfively. 

Part  264.  Subpart  G— SecnoN  284.221 

(Oochal  No.  CP80-17n 


Contract 


Docket  No./ 


klantity' 


Coda* 


1.  SouMweet  Gaa  Ceipoialion- 


2.  Trenswestem  PIpefine  Compeny-. 


3.  Mestsm  Qas  Interstate  Company. 


08-13-85 
01-02-85 
10-01-86 


STB5-170e 
08-13-86 
ST 

10-18-86 
ST 
10-01-85 


TSAAT-I 

SPR 
TSA/T-2 


10278 

.2296 
iB87 


Short  Haul  Laee  QRI- 


HeMGelhertng.. 
Short  HaU. 


500 

450 


.0560 


San  Juan  Trian)^  CommodNy.. 


>  Menttfies  metype  agreement  ff  Tianeportalton  Sentoe  AgFeemsnl  (TSA)  and  •« ^  _ 

rata  achedrfe  (SPR)  to  be  contained  m  S  Paao's  FERC  Gas  Tariff.  Tfwd  Revised  Vokme  No.  Z  Such 
'  Rates  eftacbve  July  1. 1986.  Oocfce*  Na  RP85-S8. 
*  IdenliAes  aie  type  a(  charge  tor  the  transportation  service  performed  by  B  Paao. 


B  Paso's  FERC  Qas  TmM,  Ori^nal  Wokaaa  No.  1-A  or  W  i 
wH  be  filed  punueni  to  Part  154  of  «»  ConMwsion's  RegUJekone. 


[FR  Do&  85-26516  Filed  ll-6-«5;  6:45  am] 

BttJJNQ  CODE  8717-0t-« 


[Docket  No*.  EmS-61S-0»4  and  ER8S-515- 
OOS} 

Florida  Powwr  and  UgM  Co^  Order 
Granting  Rehearing  in  Part,  Denying 
Rehearing  in  Part,  and  EatablaMng 
Hearing  Procedures 

Issued:  October  31. 1985. 

On  August  14, 1985,  Seminole  Electric 
Cooperative,  Inc.  (Seminole)  and  certain 


Florida  Cities  (Cities) '  filed  in  Docket 
Nos.  ER85-S15-004  and  ER85-615-4I05. 
respectively,  requests  for  rehearing  of 
the  Commissicm's  order  issued  in  ^is 
proceeding  on  )nly  15, 1985.  32  FERC 


'CWes  Indnde  Gainesville,  Sfaike,  Ktsaimmee. 
St  Cloud,  Lakeland  and  Vero  Beach.  Florida; 
Gainesville  Regional  Utilities  the  Sebrlng  Utilities 
Commiaiion;  the  Orlando  Utilities  Cotninisaion.  and 
the  Fort  Pierce  Utilities  Atrthortty. 
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|61,0S9.  In  that  order,  the  Commission 
accepted  for  filing,  without  suspension 
or  hearing,  to  become  effective  May  1. 
1985,  Florida  Power  and  Light 
Company's  (FP&L)  revised  daily 
capacity  charges  for  short-term 
interchange  service  under  FP&L's 
mterchange  agreements  with  Seminole 
and  the  Cities.* The  Commission  also 
granted  FP&L's  request  for  waiver  of  the 
notice  requirements  and  terminated  the 
dockets.' 

On  rehearing,  Qties  request  that  the 
Commission  suspend  FP&L's  filing  for 
one  day,  to  become  effective  subject  to 
refund,  and  initiate  a  hearing  on  the 
issue  of  the  appropriate  return  on  equity. 
In  support  Cities  contend  that:  (1)  lie 
Commission's  inclusion  of  tramunission 
fixed  costs  in  its  analysis  of  the  rates  is 
contrary  to  the  service  contracts  and 
therefore  violates  the  MobileSterra  * 
doctrine,  (2)  the  order  failed  to  provide  a 
reasoned  basis  for  attributing 
transmission  fixed  costs  to  these 
interchange  services,  and  (3)  the 
Commission  erroneously  failed  to 
establish  a  jiist  and  reasonable  return 
on  equity.  Absent  suspension  and  the 
imposition  of  a  refund  obligation.  Cities 
request  that  the  Commission  establish 
expedited  hearing  procedures. 

Seminole  also  renews  its  initial 
requests  for  (1)  A  one  day  suspension 
and  refund  oblation,  (2)  consolidation 
of  this  proceeding  wdth  the  i»t)ceeding  in 
Docket  No.  ER85-d80-000  (concerning 
rates  for  transmission  services),  and  (3) 
summary  disposition  on  the  issue  of 
return  on  equity.  In  support  of  its 
request  for  suspension  and  a  refund 
obligation,  Seminole  states  that-  (1)  The 
order  of  July  15, 1985,  is  based  on  an 
erroneous  finding  that  Seminole  had  not 
alleged  that  FP&L's  rate  level  is 
unreasonable,  (2)  Seminole  already 
compensates  FP&L  for  transmission 
fixed  costs  under  a  1984  Amended 
Transmission  Agreement  (3) 
transmission  fixed  cost  charges  are  not 
property  includible  in  evaluating  these 
interchange  rates,  and  (4)  the  finding  in 
the  order  that  the  rates  will  not  yield 
excessive  revenues  is  a  mere  assertion 
without  record  support  Finally. 
Seminole  contends  that  FP&L's  filing 
was  made  in  (he  context  of  a  formula 


'QUm  are  all  Mrvad  under  Service  Schedule  & 
Seminole  takes  Mrvice  under  Service  Schedule  B 
and.  for  pordiaae*  only  of  short-temi  interchange 
power  for  Use  pnipoae  of  obtaining  replacement 
power  and  energy.  Service  Schedule  B-S. 

*On  September  13. 1965.  the  Commission  iasued 
an  order  granting  rehearing  for  the  purpose  of 
further  consideration.  That  order  erroneously 
referred  to  the  raqueets  for  rehearing  as  subdockets 
-aX3  and -004  of  ERS5-615. 

♦  Uaited  Cat  Pipeline  Co.  v.  Mobile  Ga$  Service 
CoqK  350  US.  332  (MM)  and  n>C  v.  SiemrPacific 
Power  Co,  350  U.S.  348  (1956). 


rate  and,  therefore,  mfiy  be  suspended, 
notwithstanding  that  the  charges  would 
be  decreased.* 

DiscussioQ 

The  contention  that  the  Commission 
erred  in  determining  that  FP&L's  charges 
are  not  a  formula  rate  and  that  the 
revised  charges  may  not  be  subject  to 
refund  is  not  correct.  While  FP&L's  daily 
capacity  charge  may  be  set  by  reference 
to  a  formula,  the  actual  rate  itself  is  not 
a  formula  but  a  fixed  charge.  Further,  as 
we  noted  in  the  order  of  JiHy  15, 1965, 
the  annual  revision  to  the  charge  has  not 
operated  as  an  automatic  adjustment 
clause,  but  has  been  subject  to  the  filing 
and  notice  requirements  of  section  205 
of  the  Federal  Power  Act  Therefore,  we 
again  reject  the  argument  that  FP&L's 
fihng  involves  a  formula  rate. 

Cities'  contention  that  our  evaluation 
of  FP&L's  rates  violates  the  Mobile- 
Sierra  doctrine  is  also  incorrect.  Hiat 
doctrine  holds  taht  a  rate  filing  made  in 
violation  of  contractual  obligations  is 
invalid.  It  does  not  establish  any 
standard  by  which  the  Commission  must 
evaluate  the  justness  and 
reasonableness  of  rate  filings.  Thus, 
while  FP&I^may  be  bound  to  develop  a 
rate  for  interchange  services  by 
reference  to  certain  cost  components, 
the  Commission  is  not  barred,  in 
assessing  the  reasonableness  of  the 
price,  from  considering  other  variables 
pertinent  to  the  service  at  issue. 

Vnth  respect  to  the  allegations  that 
the  Commission  improperly  "allocated" 
transmission  fixed  costs  to  the  Service 
Schedule  B  rates  and  failed  to 
adequately  quantify  its  determination 
that  the  inclusion  of  those  costs  results 
in  rates  that  will  not  yield  excessive 
revenues,  we  also  find  interveners' 
arguments  unpersuasive. 

In  Fort  Pierce  Utilities  Authority  v. 
FERC,  7dO  F.2d  778  (D.C.  Circuit  1984), 
the  intervenors  argued  that  it  was 
improper  to  allocate  any  fixed  costs  to 
certain  wheeling  services  provided  by 
FP&L  because  FP&L  could  decline  to 
provide  the  services  if  it  did  not 
anticipate  having  enough  transmission 
capacity  to  wheel  interchange  power  to 
customers  who  purchase  sudi  power 
from  a  different  utility.  They  contended 
that  provision  of  the  wheel^  services 
did  not  require  FP&L  to  plan,  construct 
or  maintain  any  additional  transmission 
capacity.  The  Commission  reversed  the 
finding  in  the  initial  decision  that  the 
services  should  be  regarded  as  firm.* 


'Generally,  ^ate  Inoeaae*"  can  be  made  tubiect 
to  refund  under  section  215  of  the  Federal  Power 
Act 

•21  FERC  at  61 J46. 


However,  the  Commission  found  that 
while  the  offer  to  provide  services  was 
not  firm,  the  "services  do  in  a  sense 
become  firm  once  they  are 
undertaken."  'The  Commission 
therefore  permitted  FP&L  to  include 
fixed  costs  in  developing  the  rates.  The 
court  disagreed  that  the  services  were 
fairly  characterized  as  firm  and 
indicated  that  the  services  might  not 
contribute  to  FP&L's  peak  load  or 
require  FP&L  to  incur  a  planning  or 
construction  function  to  meet  additional 
capacity.  Thus,  the  court  found  that  the 
Commission's  decision  appeared  to 
contradict  the  prior  Commission  orders 
in  Kentucky  Utilities  Company,  15  FERC 
1 61,002  (1981).  reh.  denied  lb  FERC 
1 61,222  (1981).  In  Kentucky  UUIiUes,  the 
Commission  discussed  the  general 
principle  that  in  developing  rates,  fixed 
costs  should  not  be  allocated  to  services 
that  do  not  cause  the  utility  to  plan, 
construct  or  maintain  capacity.  The 
court  concluded  that  the  Commission 
had  not  adequately  explained  any 
distinction  between  the  rates  at  issue  in 
Fort  Pierce  and  the  rates  at  issue  in 
Kentucky  Utilities  (where  the 
Commission  did  not  allocate  fixed  costs) 
both  of  which  were  for  interruptible 
transmission  service.  As  a  result  it 
remanded  the  proceeding  for  further 
consideration  and  a  fuller  explanation. 

The  proceeding  in  Fort  Pierce  was 
subsequently  settled  by  the  parties. 
Thus,  the  Commission  did  not  have  an  - 
opportunity  to  reconsider  or  to  expand    ° 
upon  its  reasoning  with  respect  to 
pricing  of  coordination  services. 

The  services  at  issue  in  the  instance 
docket  do  not  cause  the  utility  to  plan  or 
construct  new  capacity.  The  services  are 
offered  only  when  existing  capacity, 
constructed  to  meet  native  load,  is 
temporarily  available.  These 
transactions  are  commonly  known  as 
coordination  services  or  opportunity 
sales.  Applying  the  general  rule 
enimciated  in  Kentucky  Utilities,  it 
would  not  be  appropriate  to  allocate 
any  fixed  costs  in  developing  the  rates. 

However,  if  FP&L  (or  another  utility) 
was  limited  to  recovering  only  the 
variable  costs  of  providing  coordination 
services,  it  would  have  been  little,  if 
any,  incentive  to  provide  the  service 
since  the  recovery  of  only  incremental 
costs  provides  no  benefit  to  the 
supplier's  native  load.  To  provide  that 
incentive,  the  Commission  allows 
utilities  to  price  coordination  sales  at  a 
rate  which  includes,  in  addition  to 
variable  costs,  a  contribution  to  the 
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utility's  fixed  oott*.*  That  is  not  to  say 
that  fixed  costs  property  attoca tod  to 
native  load  customers  will  be  permitted 
to  be  allocated  again  to  ooerdiiiation 
services.  The  oonMbirtion  provided  by 
coordination  sales  to  fixed  costs  is  nof 
an  allocation  of  fixed  costs  to  the 
service. 

The  Commission  will  generally  permit 
rates  for  coordination  services  to 
recover,  in  addition  to  variable  costs,  an 
aaiount  ap  to  the  contnbation  to  fixed 
costs  that  would  have  been  made  by 
requirements  customers  using  the  same 
facilities.  As  a  benchmark,  this  permits 
the  Commission  to  compare  the  same  or 
other  services  offered  by  the  utility  or  by 
other  sellers  to  determine  the 
reasonableness  of  the  rate.  Such  pricii\g 
provides  an  incentive  for  utilities  to  use 
temporarily  idled  capacity  (while 
avaoiding  any  overrecovery  of  costs) 
because  the  contribution  to  fix^  costs 
derived  from  the  sale  benefits  the  native  - 
load  cuistomers  in  the  form  of  revenue 
credits. 

Thus,  in  evaluating  FPftL's  rates  for 
coordination  service  under  Service 
Schedule  B,  we  do  not,  as  alleged  by 
Cities,  allocate  fixed  costs  to  the 
service.  Rather,  we  have  evaluated  the 
rates  in  light  of  the  policy  that  some 
contribution  to  fixed  costs  by 
coordination  customers  is  appropriate. 
FP&L  must  use  both  its  production  and 
transmission  fedlities  when  it  sells 
under  Service  Schedule  B  and.  therefore, 
the  contribution  is  evaluated  against 
both  production  and  transmisson 
investment  Since  the  rates  paid  by  firm 
requirements  customers  provide  the 
company  with  a  100  percent  contribution 
to  capital  costs,  this  is  an  appropriate 
benchmark  for  comparison.  Here,  the 
proposed  rates  produce  a  contribution  of 
less  than  100  percent  of  the  fixed 
production  and  transmission  costs. 
Thus,  proposed  rates  are  below  the 
benchmark  and  produce  an  earned 
return  below  that  advocated  by 
Seminole  and  Cities. 

Nonetheless,  Interveners  aigue  on 
rehearing  that  the  rate  level  for  Service 
Schedule  B  is  excessive.  Because  we 
shall  set  the  Service  Schedule  B-S  rates 
for  hearing  in  any  event,  as  discussed 
below,  we  shall  also  set  the  Service 
Schedule  B  rates  for  hearing.  The  issue 
is  whether  the  filed  rate,  whidi  is  within 
a  zone  delineated  by  the  contribution  to 
fixed  costs  made  by  the  seller's 
requirements  customers  at  the  top,  and 
by  no  contribution  to  fixed  costs  (i.e.  a 


*  We  recendjr  nptainad  thia  in  oar  Notice  of 
Inquiry,  RegukiUon  of  EJecthdty  SaJes  for  Re»<de 
and  Transmission  Service  (Notice  of  Inquiry), 
Docket  Na  RKMS-17-000  (Phase  I).  SO  PR  23.445  it 
23,446  June  4. 1985). 


rate  restricted  to  the  seller's  variaUe 
costs)  at  the  bottom,  is  liafatt  and 
unreasonable. 

With  regard  to  the  Schedule  B-S  rates. 
Seminole  has  raised  on  iriwring  an 
argument  not  raised  in  its  intervMition. 
Seminole  points  out  that  Service 
Schedule  B-S  excludes  all  transmission 
costs  in  recognition  of  the  feet  diat 
Seminole  compensates  FPiL  for 
transmission  costs  related  to  Service 
Schedule  B-S  under  a  different  rate 
schedule.'  Thus,  evaluation  of  the  rates 
under  Service  Sdiedule  B-S  should 
consider  production  investment  costs 
only.  Upon  further  consideratioa  we 
conclude  that  Seminole  is  correct  that 
evaluati<m  of  the  Service  Schedule  B-8 
rates  without  reference  to  transsiission 
fixed  costs  is  appropriate,  given  the 
existence  of  a  qiecific.  concurrent  rate 
schedule  under  whidi  Semiwrie 
contributes  to  the  transmission  fixed 
costs  that  we  attribated  to  Service 
Schedi^B-S. 

Our  review  of  FP&L's  submittal  with 
respect  to  Service  Schedule  B-S,  nsing 
only  production  investment,  indicates 
that  the  rates  have  not  been  shown  to  be 
just  and  reasonable  and  may  be  rnijost 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  set  these  rates  for 
hearing.  Inasmuch  as  FPftL's  proposed 
rate  represents  a  decrease  from  the 
existing  level,  any  change  hi  rate  shaU 
become  effective  on  a  prospective  basis. 
For  the  same  reason,  any  change  in  the 
Service  Schedule  B  rates  shall  also  be 
prospective.  With  regard  to  Cities' 
request  for  expedited  hearing 
procedures,  we  believe  that  matters  of 
schednling  are  best  left  in  this  case  to 
the  discretion  of  the  presiding 
administrative  law  judge. 

Seminole  has  presented  no  arguments 
with  respect  to  its  request  for  summary 
disposition  of  the  return  on  equity  issue 
that  was  not  previously  considered  and 
rejected  in  the  order  of  July  15, 1985. 
With  regard  to  consoUdation.  the  above 
discussion  makes  it  apparent  that  these 
rates  raise  different  issues  than  the 
transmission  rates  at  issue  in  Docket 
No.  ER85-380-000.  Thus,  rehearing  on 
these  issues  is  denied.  In  all  other 
respects.  Seminole  and  Cities  have 
made  no  arguments  which  were  not 
previously  considered  and  rejected  in 
the  order  of  July  15, 1985.  Thus,  in  all 
other  respects,  rehearing  will  be  denied. 

The  Commission  Orders 

(A)  Except  as  indicated  above.  Cities' 
and  Seminole's  requests  for  rehearing 
are  hereby  denied. 


*  The  "1984  Amended  TwiwmtMioB  Asieeinent" 


(B)  Pursuant  to  the  audtority 
contained  in  and  snbject  to  dw 
jurisdictton  conferred  npon  the  Federal 
Energy  Regulatory  Commission  by 
section  4029a)  of  the  Department  of 
Energy  Oganization  Act  and  by  the 
Federal  Power  Act.  particular^  sections 
205  and  206  diereof,  and  pursuant  to  the 
Commission's  rules  of  i>ractice  and 
procedure  and  the  regulattons  under  the 
Federal  Power  Act  (18  CFR.,  Chapter  I), 
a  pubhc  hearing  shall  be  held 
concerning  the  justness  and 
reasonableness  of  FPftL's  Service 
Schedule  B  and  B-8  rates. 

(C)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  fivm  the  date  of  this  order,  to  a 
hearing  room  ofthe  Federal  Energy 
Regulatory  Commission,  825  Nor^ 
Capitol  Street,  NE.,  Washington.  D-C 
20426.  The  Presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to   . 
dismiss),  as  provided  in  the 
Commission's  rales  of  practice  and 
procedure. 

(D)  Docket  Na  ER85-B15-004  and 
ER85-S15-005  are  hereby  terminated.  A 
new  Dodcet  No.  ER85-515-006  is  hereby 
initiated  in  which  the  above  mentioned 
hearing  will  be  held. 

(E)  The  Secretary  shall  prompdy 
publish  tlds  order  in  the  Federri 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc  85-26517-Filed  11-^^-65;  a-45  am) 

MLUNG  CODE  t717-0t-lf 

[Profect  Nos.  8S«8-«01  et  aLl 

dUfTMNnr  omwinmary  Ksnnm; 
IndepefKlenoe  Etodrto  Corp.  •!  aL 

Octobar  31, 1905. 

Take  notice  that  the  following 
preliminary  permits  have  been 
siurendercad  effective  as  described  to 
Standard  Paragraph  1  at  the  end  of  this 
notice. 

1.  todependence  Electric  Corperatfon 

(Project  No.  8568-001] 

Take  notice  that  Independence 
Electric  Corporation,  Permittee  for  the 
proposed  Lock  and  Dam  No.  12  Hydro 
Project  No.  8568,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  May  22, 196S,  and 
would  have  expired  April  30, 1987.  The 
project  wouU  have  been  located  on  the 
Kentocky  River  near  Irvine.  Estill 
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County,  Kentucky.  The  Permittee  cites 
that  the  proposed  project  is  not 
economically  feasible  as  the  basis  for 
the  surrender  request. 

The  Permittee  filed  the  request  on 
October  11, 1985. 

2.  Independence  Electric  Corporation 

[Project  No.  8566-001) 

Take  notice  that  Independence 
Electric  Corporation,  Permittee  for  the 
proposed  Lock  and  Dam  No.  9  Hydro 
Project  No.  8566,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  May  8, 1985,  and 
would  have  expired  April  30, 1987.  The 
project  would  have  been  located  on  the 
Kentucky  River  near  Valley  View. 
Madison  County.  Kentucky.  The 
Permittee  cites  that  the  proposed  proiect 
is  not  economically  feasible  as  the  basis 
for  the  surrender  request 

The  Permittee  filed  the  request  on 
October  11, 1965. 

S.  Independence  Electric  Coqioratioo 

[Project  No.  8567-001] 

Take  notice  that  Independence 
Electric  Corporation,  Permittee  for  the 
proposed  Lock  and  Dam  No.  10  Hydro 
Project  No.  8567.  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  May  22, 1985,  and 
would  have  expired  April  30, 1987.  The 
project  would  have  been  located  on  the 
Kentucky  River  near  Windiester,  Clark 
County,  Kentucky.  The  Permittee  cites 
that  the  proposed  project  is  not 
economically  feasible  as  the  basis  for 
the  surrender  request. 

The  Permittee  filed  the  request  on 
October  11, 1985. 

4.  Mega  RanewaUes 

(Project  No.  8518-001] 

Take  notice  that  Mega  Renewables. 
Permittee  for  the  proposed  Hamilton 
Branch  Project  No.  8518,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  December  11, 1984,  and  would 
have  expired  on  May  31, 1986.  The 
project  would  have  been  located  on 
Hamilton  Branch,  near  Westwood,  in 
Lassen  County,  California. 

The  Permittee  filed  the  request  on 
September  9, 1985. 

Standard  Paragraphs 

L  The  preliminary  permit  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 


for  under  18  CFR  Pari  4,  may  be  filed  on 

the  next  business  day. 

Kenneth  F.  Phunb, 

Secretary. 

[FR  Doc  85-26408  Piled  11-5-B5;  8:45  am] 

MUMQ  COOC  triT-OVM 

[Docket  Na  EIM5-401-002] 

J«rMy  Central  Power  A  Light  Co; 
Notice  of  Compliance  FHIng 

November  1, 1965. 

Take  notice  that  on  October  21. 1985 
Jersey  Central  Power  and  Light 
Company  tendered  for  filing,  in 
accordance  with  the  Commission's  order 
of  September  18, 1985,  a  report  on 
amounts  refunded  under  ER85-401-000. 
Schedule  1  is  a  summary  of  refunds 
including  interest.  Schedule  2  details  the 
monthly  billing  determinants  and 
revenues  under  prior,  present  and 
settlement  rates.  Schedsule  3  details  the 
monthly  revenue  refunds  and  associated 
interest. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street,  N.E.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
12, 1985.  Protests  will  be  considered  by 
the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kennetn  F.  Phunb, 
Secretary. 

(FR  Doc.  85-28518  Piled  11-5-85: 8:45  am] 
MUMQ  cow  «711>-»1-ll 

[Docket  Na  ER86-17-000] 

Kaneaa  Power  and  Ught  Co^  Notice  Of 
Amenoea  rmng 

November  1, 1085. 

Take  notice  that  on  October  24, 1985 
Kansas  Power  and  Light  Company 
(KP&L)  tendered  for  filing  six  copies  of 
Schedule  WSM-12/83  intended  to 
amend  the  contract  KP&L  filed  on 
October  7, 1985  between  it  and  the  City 
of  Chapman. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NE.,  Washington, 


DC  20426  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
12. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc  85-26519  Piled  11-5-85;  8:45  am] 

■NJJNQ  cow  f717-01-M 


[Protect  No.  31»5-0t2] 

Joeeph  M.  Keating;  Appeal  Re|ection 

November  1, 1985. 

On  September  13, 1985,  the  Acting 
Director,  Office  of  Hydropower 
Licensing,  granted  an  extension  of  time 
to  start  construction  for  the  Sayles  Flat 
Project  No.  3195.  32  FERC 1 62,583  (1985). 
On  October  16, 1985,  June  Carver 
appealed  this  grant  of  an  extension  of 
time. 

Under  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.1902 
(1985),  an  aggrieved  party  may  appeal 
staff  action  within  30  days  of  that 
action.  An  entity  becomes  a  paiiy  to  a 
proceeding  upon  the  filing,  and 
subsequent  granting,  of  a  motion  to 
intervene.  See  18  CFR  385.214  (1985). 

June  Carver  has  not  filed  a  motion  to 
intervene  in  this  proceeding,  and. 
therefore,  is  not  a  party.  Moreover,  her 
appeal  was  not  filed  within  the  30-day 
limit.  Accordingly,  the  petition  for 
appeal  filed  by  June  Carver  is  rejected. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-26520  Piled  ll-«-«5;  8:45  am] 

■NXmO  cow  (717-01^1 


(Docket  Na  RP86-6-000] 

Mountain  Fuel  Reaources,  Inc.; 
Propoaed  Change  In  FERC  Gaa  Tariff 

November  1, 1985. 

Take  notice  that  Mountain  Fuel 
Resources,  Inc.  (MFR)  on  October  29, 
1985,  tendered  for  filing  and  acceptance 
Second  Substitute  Original  Sheet  No.  8 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  3. 

MFR's  filing  is  made  pursuant  to  18 
CFR  154.63  and  154.209(d)(l)(i)  and  in 
response  to  a  letter  order  issued  July  15. 
1985.  by  the  Director  of  the  Office  of 
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Pipeline  and  Producer  Regulations 
(OPPR)  in  Docket  Nos.  STB5-710-000, 
ST85-972-000  and  ST85-115»-000. 

MFR  proposes  to  revise  its  Statement 
of  Rates  to  darify  that  its  Temporary 
Transportation  Qiatge  is  applicable  to 
service  performed  on  beha&  of  end  users 
pursuant  to  18  CFR  157.209,  intrastate 
pipelines  and  local  distribution 
cmnpanies  pursuant  to  subpart  B  of  Part 
284. 18  CFR  284.102,  and  transportation 
on  behalf  of  interstate  pipelines 
pursuant  to  subpart  G  of  Part  284, 18 
CFR  284.221. 

MFR  has  requested  waiver  of  the 
Commission's  regulations  to  allow  an 
effective  date  of  July  1, 1984. 

N4FR  has  served  a  copy  of  this  filing 
upon  its  jurisdictional  customers  and  the 
Wyoming  and  Utah  Public  Service 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street  NE..  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  8, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  85-28521  Filed  11-6-85: 8:45  amj 
pnjjNQ  cooe  srir-oi-M 

[Dodwt  Na  ER8e*«6^0eO] 
Pennsylvania  Power  &  Ught  Co.;  Filing 

October  31, 1985. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  tendered  for 
filing  on  October  30, 1985,  pursuant  to 
S  35.12  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations, 
18  CFR  35.12,  an  unexecuted 
Transmission  Service  Agreement 
(Agreement)  dated  October  28. 1985 
between  the  Company  and  Westwood 
Energy  Properties  Limited  Partnership 
(WEP).  The  Agreement  sets  forth  the 
terms  and  conditions  under  which  PP&L 
will  transmit  electric  energy  from  WEFs 
waste-fired  generating  facility  in  Frailey 
Township.  Pennsylvania  to  Metropolitan 


Edison  Company.  PP&L  requests  an 
effective  date  for  the  Agreement  as  the 
date  upon  which  the  Commission 
accepts  the  Agreement  for  filing. 

Copies  of  PP&L's  filing  have  been 
served  upon  WEP  and  the  Pennsylvania 
Public  Utility  Commission. 

Any  persons  desiring  to  be  heard  or 
protest  said  fiUng  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20428  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  15, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  Motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennetfa  F.  Pliimli, 
Secretary. 

[FR  Doc.  85-28406  Filed  11-5-85:  8:45  am] 
MLLMQ  cooe  erir-oi-M 

[Docket  No.  ST8S-1524-000] 

ProduMT's  Gas  Co^  Application  for 
Approval  of  Ratas  and  Charges  for 
Parforming  NGPA  Saction  311 
Sarvlcas 

November  1, 1985. 

Take  notice  that  on  August  13, 1985, 
Producer's  Gas  Company  (Producer's), 
an  Oklahoma  intrastate  pipeline,  filed 
for  approval  of  rates  and  charges  for 
sales  and  transportation  services 
through  its  so-clled  Anadarico  System. 
The  filing  was  made  pursuant  to 
5  284.123(b)(2)  of  the  Commission's 
regulations,  which  provides  for  the 
determination  of  fair  and  equitable  rates 
for  service  authorized  under  section  311 
of  the  Natural  Gas  Policy  Act. 
Producer's  requested  approval  of 
maximum  system-wide  rates  of  25.2 
cents  per  K^iBtu  for  service  on  the 
Anadarko  System,  effective  August  13, 
1985. 

On  October  11, 1985.  Producer's  filed 
an  amendment  to  its  application  for 
approval  of  rates  and  charges.  In  the 
amendment.  Producer's  states  that  its 
August  13, 1985  appUcation  for  approval 


of  rates  on  the  Anadarko  System  applies 
to  the  following  ongoing  NGPA  section 
311  transactions: 


S«vtMFor 

OochalNo. 

B  Puo  NtfunI  Qw  Co 

STB1-10e-000. 
001. 

ST81-106- 

S(M>tam  Natural  Gat  Co 

8TB8-1 93-000. 

ST82-103- 

001.  ST82-1B3-002. 

Panhande  EaMam  Plpalna 

ST82-1 04-000. 

STS2-194- 

Ca 

001.  STB2-1M-002. 

Tennetsaa  Gat  PIpeina  Co.... 

ST8S-327-000, 
001. 

ST83-327- 

Nofthwast  Pipalna  Corp 

ST»*-«24-000. 
001. 

ST84-52*- 

TranwDaWam  Ptpadna  Co 

8TB2-106-000. 

ST82-195- 

001,  STB2-195-002. 

ANflPlpainaCo 

STB3-141-000. 
001. 

STB3-141. 

Southam  NMural  Qaa  Co 

STB3-441-000. 
001. 

ST83-441- 

WaaNnglon  Gat  LigM 

STB3-a34-000. 
001. 

ST83-634- 

>»i»liilppl   Rlvar  Trvamia- 

STB4-16S-000. 

aioa 

Enlw,ln: 

STB4-21 9-000 

THCPIfM  IImCv 

STB4-72ft4M0 

Michigan  ConaoWalad  Gat 
Co 

ST8S-7(MX)0. 

Michigtn  Conaotdalad  Gat 

STB5-111»-000 

Ca 

Connaclicut     Natural     Gat 

STS5-1221-000. 

Corp. 

Oayton  Powar  ft  U^  Co. 

STB&-1224-00a 

ST86-1607-000. 

PacMc  Light  «  Gat  Suppty 
Co 

ST85-160e-000. 

STBS-1 062-000. 

SarvioaCo. 

FViriOt  Gat  Trtntmlmoo  Co.. 

STB3-429-000. 

STB3-834-O0O. 

Afcadwn  Gat  Plpa  Una  Sya- 

STB4-101-000. 

lama. 

Arcadlam  Gat  Plpa  Una  Syt- 

ST83-4«1-00a 

taim. 

Naturai  Gat  Pipalna  Co 

STB4-1 138-000. 

Natkmat  Fuai  Supply  Co.- 

STBS-aiS^XW. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Cotomissioo. 
825  North  Capitol  Street.  NE., 
Washington,  DC,  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  15, 1985.  Protest 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kennetfa  F.  Plumb, 

Secretary. 

(FR  Doc.  85-26522  Filed  11-5-85: 8:45  am] 
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[DodNi  No.  ons-as-oae) 

Texican  Natural  Gas  Co^  Appilc  allow 
of  Taxican  Natural  Gas  Com|>any  for 
Btankat-CarWIcata  of  Public 
Convanienca  and  NacassHy,  for  an 
uraar  faniMan^ana  ^pftro^itnf 
Abandonment  and  Pra-Grantad 
Abandonmant,  and  for  Expa<fltad 
uonaniaraDon 

October  31, 1985. 

Take  notice  that  on  October  25. 1985, 
Texican  Natural  Gas  Company 
(Textcan)  filed  an  application  pursuant 
to  sections  4  and  7  of  the  Natural  Gas 
Act  (NGA),  provisions  of  18  CFR  Parts 
154. 157  and  284,  and  Rule  801  of  the 
Commiuian's  Rules  of  Practice  and 
Procedure  seeking  a  blanket  certi^cate 
of  public  convenience  and  necessity 
authorizing:  (1)  Sales  fur  resale  of 
natural  gas  in  interstate  commerce  by 
producers  to  Texican  and  by  reseller/ 
agents  who  may  purchase  such  gas  firom 
Texican  for  resale  under  this  proposed 
program,  (2)  sales  for  resale  of  natural 
gas  in  interstate  commerce  by 
producers,  with  Texican  acting  as  their 
marketing  agent;  (3)  blanket  partial 
abandonment  and  pre-granted 
abandonment  of  certain  sales  of  natural 
gas;  (4)  transportation  of  natural  gas 
under  Section  7(c)  of  the  NGA  and  the 
Commission's  regulatimis  promulgated 
thereunder;  and  (5)  pre-granted 
abandonment  of  such  transportation,  all 
as  more  fully-described  in  the 
Application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  The  Aj^icant  also  requests 
that  said  application  be  processed  on  an 
expedited  basis  so  that  the  requested 
authorization  is  approved  at  the  earliest  . 
possible  date  and,  to  that  end.  waives 
its  right  to  a  hearing  pursuant  to  the 
"shorten  procedures"  addressed  at  18 
CFR  385.801. 

Texican  states  that  the  certificate  and 
abandonment  authority  sought  in  the 
Application,  if  granted,  will  enable 
Texican:  Tu  purchase  natural  gas 
subject  to  the  Commission's  NGA 
authority  for  which  the  maximum  lawful 
price  is  higher  than  that  established 
under  Section  109  of  the  Natural  Gas 
Policy  Act;  to  resell  such  gas  to  any 
purchaser  on  a  short-term  basis  for  use 
or  resale  by  that  purchaser  to  act  as  a 
agent  rather  than  purchaser,  in  sales  by 
producers  for  resale  of  such  natural  gas; 
and  to  have  such  gas,  as  well  as  gas 
which  is  no  longer  within  the 
Commission's  NGA  sales  authority, 
transported  on  a  nondiscriminatory 
basis  in  interstate  commerce  on  a  short- 
term,  spot-market  basis,  to  any  willing 
and  able  purchaser,  including  firm  sales 
customers  of  interstate  pipelines. 


Texican  states  that  the  requested 
authority  is  necessary,  notwithstanding 
Order  No.  436,'  bet^use,  inter  alia,  the 
blanket  transportation  authority  offered 
in  Order  No.  436  is  not  mandatory  and  it 
appears  that  at  least  some  interstate 
pipelines  will  decline  to  accept  the 
Order  No.  436  certificate;  Order  t4o.  438 
does  not  provide  for  pre-granted  sales 
and  abandonment  authority  covering 
regulated  categories  of  gas,  soch  as 
NGPA  section  102(d)  gas;  and,  in  any 
event,  ttie  requested  authority  is 
consistent  with  the  Commission's  goals 
set  forth  in  Order  No.  436  because  the 
Application  requests  elimination  of  the 
supply,  market  and  transportation 
restrictions  previoosly  imposed  on 
special  marketing  programs. 

Texican  state  that  if  pipelines  do  not 
accept  die  Order  No.  436  certificate, 
substantial  volumes  of  gas  will  be 
unable  to  move  in  the  interstate  market 
on  and  after  November  1. 1985.  Texican 
states  that,  widiont  fte  requested 
authority,  it  is  likely  diat  many 
consumers  will  not  be  able  to  purchase 
competitively-priced  nat\u«l  gas  during 
the  winter  heating  period  because  of  a 
lack  of  sufficient  transportation 
authority.  Therefore,  Texican  states  that 
the  panting  of  the  Application  will  be  in 
the  public  interest  and  public 
convenience  and  necessity. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protest  with  reference  to  said 
Application  should,  on  or  before 
November  13. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (IB  CFR 
385.214).  All  protests  filed  with  die 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  must  file  a  motion 
to  intervene  in  accordance  with 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 


■  Order  No.  436.  RegulaUon  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  No. 
RMS5-1-000  (issued  October  9. 1985). 


unnecessary  for  the  Applicant  to  appear 

or  be  represented  at  the  hearing. 

Kenneth  F.  Plumb,  ^ 

Secretary. 

[PR  Doc.  8S-26523  Filed  ll-»-8S;  6:46  aja] 

BlUJNa  COM  «717-eKM 


(Project  Na  41B4-002] 

1 1  live  vny  HRSsisaippi  nivor 
Hydropowar  Agancyj  HafactlnQ  Lata 
FNadAppaal 

November  1,  ISBS. 

In  a  letter  dated  August  29, 1966,  the 
Director,  Office  of  Hydropower 
Licensing  (Director),  dismissed  the 
application  for  license  of  the  Three  City 
Mississippi  River  Hydropower  Agency 
(Three  City)  for  Project  No.  4154.  The 
Director's  additional  information 
required  pursuant  to  94.32(f)  of  the 
Commission's  regulations.  18  CFR  4.32(f) 
(1985).  Three  City  has  appealed  the 
Director's  dismissal  and  has  requested 
that  the  application  be  reinstated. 

Pursuant  to  Rule  1902  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.1902  (1966),  staff 
action  may  be  appealed  to  the 
Commission  within  30  days  of  that 
action.  Under  this  rule,  an  appeal  would 
have  to  be  filed  by  September  30, 1985. 
See  18  CFK  385.2007  (1985).  Three  Qty's 
appeal  was  filed  on  October  3, 1985,  and 
is  therefore  untimely. 

Three  City  has  neither  filed  a  motion 
for  extension  of  time.  See  18  CFR 
385.2008  (1985),  nor  has  it  provided  any 
explanation  for  its  late  filing. 
Accordingly,  notice  is  hereby  given  that 
the  appeal  of  Three  City  filed  on 
October  3, 1965,  is  rejected. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc.  85-26524  Hied  11-5-4B;  lt:45  am] 

BILUNQ  coot  fTTT-ei-M 


Tranacontlnantal  Qaa  Plpa  Una  Corp^ 
Informal  Galllaniaiil  Confaranca 

[Docket  Noe.  CP8S-iaO-«60,  CPtS  a«<  000 
and  CP85-294-000] 

November  1, 1965. 

Take  notice  that  on  November  19, 
1985,  at  10:00  a  jn.,  an  informal 
settlement  conference  will  be  convened 
to  discuss  the  possibilities  of  setUement 
in  the  above-captioned  case,  llie 
conference  will  be  held  at  the  oSices  of 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426. 

All  interested  parties  and  Commission 
Staff  are  invited  to  attend;  however, 
attendance  at  the  conference  will  not 
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confer  party  status.  Any  person  wishing 
to  become  a  party  to  these  proceedings 
must  file  a  motion  to  intervene  in 
accordance  with  Rule  213(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214(d)). 

Take  further  notice  that  on  November 
19, 1985,  at  2:00  p.m.,  a  formal 
prehearing  conference  shaU  be 
convened  before  Presiding 
Administrative  Law  Judge  Bruce  L 
Birchman  for  the  purpose  of  establishing 
a  procedural  schedule  in  the 
consolidated  proceedings. 

For  further  information  contact 
Demetrios  G.  Pulas,  Jr.,  or  Edward 
LeDuc  OfBce  of  the  General  Counsel, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  D.C  20426,  (202)  357-5758 
or  357-8615. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-28525  Filed  ll-S-85:  8:45  am] 
BiLLMa  CODE  srir-oi^ 


[Docket  Nos.  CP83-437-003  and  0-1628- 
001] 

United  Gas  Pipe  Line  Co^  Proposed 
Ctiangss  in  FERC  Gas  Tariff 

October  30. 1985. 

Take  notice  that  on  October  24. 1985, 
United  Gas  Pipe  Line  Company  (United) 
has  filed  revised  service  agreements 
between  United  and  the  Utihty  Board  of 
the  Town  of  Citronelle,  Alabama 
(Citronelle)  and  between  United  and  the 
Okalossa  County  (Florida)  Gas  District 
(Okaloosa)  to  permit  Citronelle  and 
Okaloosa  the  option  of  purchasing 
supplies  of  natural  gas  from  other 
suppliers,  notwithstanding  their 
obligation  under  the  service  agreements 
to  purchase  their  full  requirements  from 
United  up  to  the  authorized  maximum 
daily  quantities  (MDO). 

It  is  indicated  that  the  presently 
authorized  MDO  for  Citronelle  is  6.999 
Mcf  and  that  under  the  terms  of  the 
revised  service  agreement,  Citronelle 
would  be  permitted  to  purchase  up  to 
478  Mcf  of  gas  per  day  fit)m  other 
suppliers  for  a  two-year  period.  It  is 
further  indicated  that  the  presently 
authorized  MDO  for  Okaloosa  is  30,991 
Mcf  and  that  under  the  terms  of  the 
revised  service  agreement,  Okaloosa 
would  be  permitted  to  purchase  up  to 
1,633  Mcf  of  gas  per  day  from  other 
suppliers  for  a  two-year  p>eriod.  United 
states  that  it  would  provide 
transportation  services  for  Citronelle 
and  Okaloosa  under  certain 
circumstances  under  Section  311  of  the 
Natru-al  Gas  Policy  Act.  United  avers 
that  it  is  still  obligated  to  provide 


service  to  Citronelle  and  CMialoosa  to 
the  extent  that  Citronelle  and  Okaloosa 
do  not  choose  to  exercise  the  option  to 
purchase  gas  from  other  snppUers. 

United  asserts  that  the  revised  service 
agreements  stem  from  and  are 
consistent  with  the  settlement  of 
complaints  brought  before  the 
Conunission  by  certain  similarly- 
situated  full  requirements  customers  of 
United.  It  is  stated  that  complaints  were 
filed  against  United  by  the  City  of 
Pensacola,  Florida,  in  Docket  Nos.  G- 
232  and  CP83-336;  by  the  UtUities  Board 
of  die  Qty  of  Bay  Minette,  Alabama,  in 
Docket  No.  RP83-103;  by  the  City  of 
Brewton,  Alabama,  in  Docket  No.  CP83- 
379:  and  by  the  Qty  of  Faiibope. 
Alabama,  in  Docket  No.  RP83-110.  It  is 
indicated  that  these  complaints  were 
substantially  identical  in  that  each  of 
the  complainants  was  a  municipal  utility 
full  requirements  customer  of  United 
that  sought  to  eliminate  or  modify  the 
obligation  to  purchase  its  full 
requirements  from  United  so  that  it 
might  obtain  supplemental  supplies  of 
natural  gas.  United  states  that  during  the 
course  of  negotiations  to  resolve  the 
issues  raised  by  the  complainants,  it 
became  clear  that  other  similarly- 
situated  municipal  full  requirements 
customers  were  interested  in  this  matter 
and  were  prepared  to  file  complaints 
similar  to  those  of  the  four 
complainants,  if  necessary.  Accordingly, 
United  agreed  to  make  available  to 
Citronelle  and  Okaloosa  settlements  on 
the  same  terms  as  those  it  offered  the 
customers  that  had  filed  complaints,  it  is 
stated.  When  a  final  settlement  was 
reached  in  the  on-the-record 
proceedings,  each  of  the  complainants 
filed  a  stipulation  and  agreement  with 
the  Commission  containing  provisions 
for  limited  waiver  of  the  complainant's 
obligation  to  purchase  its  full 
requirements  from  United  and  a  notice 
of  withdrawal  of  the  complaint  it  is 
asserted.  It  is  further  asserted  that  the 
Commission  issued  a  Notice  Of 
Termination  of  the  proceedings  on 
March  7, 1985.  United  avers  that 
because  Citronelle  and  Okaloosa  had    . 
not  filed  complaints  themselves,  they 
were  not  covered  by  the  procedures. 
United  further  avers  that  the  filings  for 
Citronelle  and  Okaloosa  are  not  only 
consistent  with,  but  actually  a  part  of 
the  resolution  of  the  complaints  filed  by 
Pensacola  and  the  other  municipalities. 

United  states  that  its  service 
obligations  to  the  municipalities  are  not 
changed  as  a  result  of  the  settlement 
and  the  service  agreements  tendered  for 
filing.  United  avers  that  each  of  the 
municipalities  is  given  the  option  under 
defined  circumstances  to  purchase  a 
portion  of  its  requirements  from  other 


suppliers;  however,  United  remains 
obligated  to  provide  service  to 
Citronelle  and  Okaloosa  to  the  extent 
that  these  mimicipaUties  do  not  choose 
to  exercise  their  respective  options  to 
purchase  gas  fiom  other  suppliers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  WashingtcMi. 
D.G  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  o( 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November  8, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Pluml>, 

Secretary. 

[FR  Doc.  85-26528  FUed  11-6-85;  &-45  am] 

BHJJNQ  coot  tjn-ot-m 


ENVtRONMENTAL  PROTECTION 
AGENCY 

[OPTS-S1S92;  FRL-281 1-2) 

Certain  Chemlctft  Premanufacture 
Notices 

Correction 

In  FR  Doc.  85-24400,  beginning  on 
page  41580  in  the  issue,  of  Friday. 
October  11, 1985,  make  the  following 
corrections: 

1.  On  page  41580,  second  column, 
imder  the  heading  DATES: 

a.  In  the  fourth  line  of  premanufacture 
notices,  remove  "and  85-1523". 

b.  In  the  sixth  line,  "85-3"  should  read 
"86-3". 

c.  In  the  seventh  line,  "81-10"  should 
read  "86-10". 

2.  On  page  41580,  third  column,  P  85- 
1518,  thiid  line,  "ployester"  should  read 
"polyester". 

3.  On  page  41581: 

a.  In  the  first  column,  P  85-1523,  third 
line,  "polyster"  should  read  "polyester". 

b.  In  the  third  column.  P  86-7.  fifth 
line,  "propaneodiol"  should  read 
"propanediol". 

BIUJNQ  COM  iso»-ei-« 
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[0PTS-S1S93:  FRL-2914-1] 
<i  wTMn  (fiNiracwii 

NotiCM 
Comotioa 

In  FR  Doc  8S-25126,  be^raiiog  on 
page  42773  in  die  issue  of  Toeeday. 
October  22. 1985,  make  the  fblkmdng 
corret^ions: 

On  page  42773.  second  ooham,  in 
P  IW-as,  first  line.  "Velsioo"  sfaoald  read 
"Velsicol". 


(OPTS-42011D;  TSH-FRL  2ttS-C 
2-CMofolokwfw;  Oaclslon  Not  To  Tnt 

Conectian 

In  FR  Doc  85-23624.  beginning  on 
page  40445  in  the  issue  of  Tbarsday. 
October  3.  IMS,  make  the  foUowing 
conectiuus: 

1.  On  page  40448,  second  coluimi. 
under  the  heading  A.  ManufatAare  aad 
Use,  third  line.  "15.2*  C"  should  read 
"159.2*  C". 

2.  On  page  40447,  third  column, 
second  ooopfete  paragraph,  second  line, 
"LCUo"  should  read  "LC«". 

BHJJNGC006  ISOS-OI-M 


10PP-M12S;  FIIL-2913-«] 

Intent  to  Cancel  Registrations  of 
Pesticide  Products  Contdning  Carlxxi 
Tetrachloride,  Cartwn  DIsaNMe,  and 
Ethylen  Dichloride 

Correction 

In  FR  Doc  85-15123  beginning  on  page 
42997  in  the  issue  of  Wednesday, 
October  23, 1985,  make  the  folloHring 
correction: 

On  page  42998,  in  the  table,  under  the 
heading  of  TProduct  name",  eighteen 
lines  from  the  bottom,  "Bisulphine" 
should  read  "Bilsulphide". 

BMXMQ  COOC  ISOS-OI-a 


[Pf-423.  PH-FRL  291»-2] 

Pesticide  Tolerance  Petitions 

agency:  Environmental  Protective 
Agency  (EPA). 
actwm:  Notice. 

summary:  EPA  has  received  pesticide 
petitions  relating  to  the  establishment 
and/or  witlukawal  of  tolerances  for 
certain  pesticide  diemicals  in  or  on 
certain  agricaitaral  ooffimo<£tie«. 
address:  By  mail  mibndt  conanents 
identified  by  the  document  control 
number  [PF-423]  and  the  petition 


number,  attention  Product  Maaagar 
(FM-15).  at  the  foilowing  addreea. 
Infamaliai  Services  Sectioo  (TS-787C), 
Program  Management  and  Sepport 
Dhriaioa.  OfBoe  of  itetickb  Prasrams. 
Environnwntal  Protectian  Agancy,  401 
M  St,  SW..  Waalangtan,  DC  XMea 
In  person.  Ining  conmenta  to: 
Information  Services  Secdon  (TS- 
7S7C),  Environmental  Protection 
Aflancy.  Rm.  238,  CM  #2. 1921 
Jefferson  Davis  Highway.  Arlington. 
VA  22202. 

Infonnatiwi  submitted  as  a  oomBMnt 
cooceniing  this  notioa  may  be  daiand 
confidential  by  narkiog  any  part  or  all 
of  that  infbrmatian  as  "Confidential 
Business  Informatian"  {CEk). 
Information  so  marked  will  not  be 
disck»ed  except  in  aooordanoe  with 
prooeckres  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  aost  be  submitted  for 
inclosion  in  tiie  public  record. 
Information  not  marked  confidential 
may  be  disclosed  poblicly  by  EPA 
without  ptior  notice.  All  written 
ooounents  filed  in  reapopse  to  this 
notice  will  be  available  for  public 
inspection  in  the  infbimation  Services 
Section  office  at  the  address  given 
above,  from  8 a.m.,  to4  pjn.,  Monday 
through  Friday,  except  l^al  holidays. 
FOR  niRTNBI  MRMMIATION  CONTACT:  By 

mail: 

George  LaRocca  (PM-15).  Registration 

Division  rrS-787C).  Environmental 

Protection  Agency,  Office  of  Pesticide 

Programs,  401 M  SL.  SW., 

Washington.  DC  2048a 
Office  location  and  telephone  munber 

Rm.  204.  CM  #2, 1921)egerson  Davis 

Hwy.,  Arlington,  VA  22202,  (703-557- 

2400). 

StJPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  [PP).  and  feed 
additive  (FAP)  petitions  relating  to  the 
establishment  and/or  withdrawal  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

I.  Initial  Fffing 

PP6F3309.  Hoechst-Roussel  Ayi-Vel 
Co.,  Route  202-206  North.  Sommerville, 
NJ  08878.  Proposes  amending  40  CFR 
180.422  by  establishiiig  a  tolerance  for 
the  combined  residues  of  the  insecticide, 
(1R,3S)3I(171S)(1',2',2',2'.- 
tetrabromoethyl)]-2.2- 
dimelhylcyclopropanecarboxylic  acid 
(5)-alpha-cyano-3-phenoxyben^l  ester 
and  its  metabolites,  (5)-alpha-cyano-3- 
phenoxybenzyl  (lR,3fl)-c;s,fraiJ«-2.2- 
dimethyl-3-(2,2-dibromoviiiyl) 
cyclopropanecarboxylate  calculated  %» 
parent,  in  or  on  the  commodity  soybeans 
at  OJa  part  per  million  (ppm) 


(nagHgthle).  thm  proposed  aimlytical 
method  lor  determining  residues  is  ga 
chroma  tografihy. 

n.  Petitton  WMidrawal 


PP  3F2825  h  FAP  3HS386.  EPA  ia 
a  notice  published  in  the  Fedanl 
Register  of  April  13, 1963  (48  FR  ISSSl) 
which  aimouncad  that  FMC  Corp..  2000 
Market  St..  Philadelf^a.  PA  1910S  liad 
submitted  pesticide  petition  (n>)  ^^2825 
and  feed  additive  petition  (FAP)  3H5386 
to  the  Agency  proposing  to  amend  40 
Part  180  (PP  3F2825)  and  21  CFR  Pwt  S61 
(FAP  3HS3a6)  by  estebbshing  tolerances 
for  residues  of  die  ineecticifla  (±)  cyano 
(3-pltenoxyphenyl|methyl  {±)  ds/ trans 
3-(2,2-didilaroethenyI)-2.2 
dimethylcyclopropanecarboxylate  in  or 
on  the  commodities  as  followr. 


PMMtonlO 

CFRtftecM 

ConwNot^ 

Mm 

Nrti 

z 

Ion 

tppn* 

PPSFzeas 

FAP3H5386 

40  CFH  Pwt  180 

21  CFR  Pwt  561 

Tomatow. 
Tonwto 

OS 
38i> 

FMC  has  withdrawn  this  petition 
without  prejudice  to  future  filing  in 
accordance  with  40  CFR  18aa. 

Airthority:  21  U&C  S46a. 

Dated:  October  21, 19es. 
Douglo  D.  rift, 

Dinctor,  Regigtrotion  Dirinoa,  Cffhe  of 
Pesticide  PmgraiaM. 
[FR  Doc  8S-aM4«  Filed  ll-MS;  8:4S  am] 


[PP  4G297V/TS80;  PH-fRL  #2919-1) 
Amsflcan  CyanamM  Co.;  Rsnmnri  at 


agency:  Environmental  Protection 
Agency  (EPA). 

ACTMMC  Notice. 

summary:  EPA  has  renewed  a 
temporary  tolerance  for  residues  of  the 
herbicide  AC  252,214,  2-{4,  &Kiihydro-4- 
methyl4-(l-methylethyl)-5-oxo-l//- 
imidazol-2-yl]-3-quinoIbiecarboxylic 
acid  in  or  on  the  raw  a^icuitural 
commodity  soybeans. 

DATE  This  temporary  tolerance  exptres 
September  18, 1986. 

FOR  FURTHER  INPORMATMN  CONTACT:  By 

mail: 

Robert  Taylor,  Product  >4anager  (FM) 
25,  Re^stration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  lYotection  Agency,  401 
M  St.,  SW..  Washii^ton.  DC  204801. 


Office  location  and  telephone  aiuniber: 
Rm.  £45,  CM  ±2.  tea  }effenon  DaviB 
Hlf^nmj,  Aitegton.  VA,  {70»-«S7- 
IflOO). 


inowEPA 

issued  a  notice  published  in  the  Federal 
Register  of  July  la  1984  (49  FR  29132) 
statiQg  that  a  temporaiy  lolsranoe  bad 
been  extended  for  reridues  of  the 
herbicide  AC  252. 21«.  2-l43^^2vy(iiro-4^ 
me1hy1-4-{l-meth3detl^)-5-oxio-l/J- 
imidazol-2-yl]-3-4]uiBa^eacart>oxy1ic 
acid  in  or  on  the  raw  agiioidtural 
commodity  soybeans  at  QlD5  part  per 
million  Ippm]. 

This  tolerance  wa«  renewed  in 
response  to  pesticide  petition  FP  402979, 
submitted  by  American  Cyananiid 
Company,  Agricoltunil  Research 
Division,  P.O.  Box  400.  Prtnceton.  NJ 
00540. 

Hie  company  has  requested  a  1-year 
renewal  cf  dv  temporaiy  tolerance  to 
pertoit  the  continaed  nwilceting  of  the 
above  raw  agriarflural  ooMOMMttty  when 
treated  in  accordHice  with  Ibe 
provisions  of  experimeatal  a»a  penaU 
241-£U2MOa.  whkh  m  heii«  renewad 
under  the  Federal  Insecticide.  Rmgicide, 
and  Aodaotscide  Act  (FffSA)  ae 
amended,  (Pub.  L  95-^aa  fl2  Stat  «19;  7 
U.S.C.  138). 

The  scientific  data  reported  and  other 
relevant  nataiial  wan  iiwihwIiMl.  aad  it 
was  determined  that  a  renewal  of  the 
tempannr  taknan  win  pmtnt  Hw 
public  health.  Thanfora.  the  ( 
tolerance  has  been  renewed  on  the 
condition  4mt  the  peattdde  be  used  in 
accordance  with  the  experimental  ram 
pennit  and  with  the  followine 
provisions: 

t.  TIm  lotal  anowrt  of  the  actire 
■tgiMtonft  to  baaaed  aNMt  not  exoeed 
the  quantity  aathotMd  by  the 
ei^atineatal  nae  penrit. 

2.  AoMrioan  GyanenfM  mmt 
immedlalely  iiot%  the  EPA  of  any 
frndlags  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
most  also  keep  raoords  of  pfodacftion, 
distribatiiNi,  mtd  perfonnance,  and  on 
request  noke  tlie  fecoras  avaimoK  to 
any  autiwrizied  officer  or  employLt  of 
the  HPA  or  the  Food  and  Drag 
AdsHniatration. 

This  toMvance  expires  September  10, 
1988.  Residoes  not  in  excess  of  this 
anHNBit  remaimng  in  or  on  Ae  above 
raw  agricultural  oomraodity  after  this 
expvation  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
apphed  daring  (he  tana  of,  and  in 
accordance  with,  the  provisionfi  of  tiie 
experiBNntal  osa  penait  and  temporary 
toleraaoe.  This  toiefaooe  amy  be 
revofcect  if  the  experiiaeirtal  use  pecmit 
is  revokad  of  if  any  axperience  with  or 


adentiflc  data  on  this  pesticide  indicate 
that  such  revocatton  Is  necessary  to 
protect  the  pabhc  health. 

Ihe  Office  of  Management  and  Budget 
hasexamptad  this  notice  bom  the 
requirements  of  section  3  of  Executive 
Onier  12291. 

Pursuant  to  the  requirements  of  tiie 
Regdatory  FlexIbBi^  Act  ffub.  L.  96- 
5S4, 94  Stat.  1104. 5  U.S.C  001-012),  the 
Administrator  has  determined  4iat 
regulations  establishing  new  tolerance 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolermice 
reuirements  do  not  have  a  jjgnifirsnt 
economic  Impact  on  a  (Hibrtantial 
number  of  small  entifiea.  A  ceiUficatioB 
statement  to  this  eBecl  was  piihllahBd  In 
the  Federal  Register  of  M^  4.  UBl  (46 
FR24950J. 

Authority:  21  iI.&C  3MaG). 
Oataab  OcSoiMT  21. 1MB. 
n    ll  laCanpt. 

Director,  Re^ufijCJiiii  AVwiiin,  Offivc  of 

AwfiCMW  Aajpravis. 

[FR  Doc.  85-2MM  Filed  U-VaS;  •:4s  em] 


(pptottta/mtiRiL^ais-oi    - 

NAT-Am  Chmnictf  Co;  Ealablahmaat 
Of  T«n#orary  Tolaranca 

AGENCY:  Environmental  f^otactkm 
Agmty  (BPAV 

Acnoir  Notice. 


rgPAhasMtahllBhsda 
tenyoMiy  toiaamje  far  rasidaea  of  the 

insectidde  a,0-bis  (^cMoropheagrl) 
1,2,4.5-tutiaiiBB  in  or  on  the  raw 
agricrftatal  ooiiawiity  stiawbeults. 
This  temporary  tolerance  was  reqaested 
by  Nor-Am  Chemical  Ca 
date:  This  temporary  tolerance  expires 
Ocloher  1.1980. 

FOM  FUnrTNEll  IMFOfMIAnOM  COMTACT: 

By  maiL 

Jay  Ellenbeiser.  Product  Manager  (Pk4i 
12,  Registration  Division  (TS-787C). 
Office  of  Pesticide  Anpnms. 
fiDviroomental  ftotectioo  Agency.  401 
M  St.  SW.,  Washington.  DC  2046a 
Office  location  and  teVepiione  number 
Rm.  202.  CM  #2. 1821  Jeffefsoa  Davis 
Highway.  Arlington .  VA.  (703-S5Z*. 
2386). 
SUPPUEMMTAMV  ■WWATIOW.  Nor-Am 
Chammal  Co.  3509  Sihreiside  Rd,  P.O. 
Box  7495,  Wilfflingtoa  DE 19003,  has 
requested  in  pesticide  petition  PP 
5G3203  the  establishmeat  of  a  temporary 
tolerance  for  residaes  of  the  htsectikade 
U^hiM  (2-cfalorapiiensi)  1.2,434etF8iine 
in  or  on  the  the  raw  agricultural 
commodity  strawberries  at  3jO  parts  per 
million  (ppm). 


This  temporary  toletanoe  will  pernut 
the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permil  45639-£UP-2a. 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA]  as  amended  [Pub.  L.  95-396, 
92  Stat.  819:  7  U.S.C  136). 

The  scientiHc  data  reported  and  other 
relevant  material  were  evaioated.  and  it 
was  determined  that  astablislHnent  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  ihe  temporaiy 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimenial  use 
permit  and  with  flie  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  pennit. 

2.  Nor-Am  Chemical  Ca  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  hearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution^  and  performance  and  on 
request  make  the  records  available  to 
any  au^orized  officer  or  employee  of 
the  EPA  or  die  Food  and  Dr^g 
Administration. 

This  tolerance  expire*  October  1. 
198&  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  win  not  be  considered 
actionable  if  the  pesticide  is  legacy 
applied  during  the  term  ol  and  in 
accordance  nvith.  the  provisions  of  the 
experiment^  use  permit  and  temporary 
tolerance.  This  toleraace  may  be 
revoked  If  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  healdi. 

The  Office  of  Management  and  Budget 
has  exempted  this  notioe  ham  the 
requirements  of  section  S  of  IBicecative 
Order  12201. 

(Hirsaant  tn  the  reqairements  of  tiie 
Regulatoiy  Flexibdity  Act  (Psb.  L  90- 
534. 94  Stat.  1164, 5  VSXl.  610-«12),  the 
Adminiatsatar  has  delerminad  that 
regniatians  astabiiaiiing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exeaiptions  bam  tolerance 
requirements  do  not  have  a  ai^uiicant 
economic  impact  on  a  suhstantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  psfahshed  in 
thr  Finrisral  ITaginlar  nf  May  i  lOftl  (Ifi 
FR  24050). 

Authodtjr  21  US.C  awoff). 
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Dated:  October  3a  1985. 

DouglM  O.  Campt, 

Director.  Registration  Division,  Ofpce  of 

Pesticide  Programs. 

[FR  Doc  8S-26451  Piled  ll-fr-SS:  MS  am] 


Product  manaQsr 


(PF-4a4;  PH-FRL-2»1t-«] 

PPG  biduttilea  Inc.  et  aL;  Paeticide 


:  Environmental  ProtectkHi 
Agency  (EPA). 

action:  Notice. 


IT  EPA  has  received  pesticide 
petitions  relating  to  the  establishment 
and/or  amendmoit  of  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  raw  agricultural  commodities. 

Aoomss:  By  mail  submit  comments 
identified  by  the  document  control 
number  [PF-424]  and  the  petition 
number,  attention  Product  Manger  (PM) 
named  in  each  petition,  at  the  following 
address: 

Information  Services  Section  (TS-rSTC), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St,  SW.,  Washington.  D.C  2046a 
In  person,  bring  comments  to: 
tnfonnatioo  Services  Section  (TS- 
7S7C).  Rm.  236.  CM  #2. 1921  Jefferson 
Davis  Hi^way.  Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  aU 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  conmient  that  does  not 
contain  CBI  must  be  submitted  for 
indasion  in  the  public  record. 
Information  not  mariced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  ofRce  at  the  address  given 
above.  6x>m  8  a  jn.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
ran  FURTHER  MFORMATION  CONTACT: 
By  mail:  Registration  Division  (TS- 
767C).  Attn:  (Product  Manager  (PM) 
named  in  each  petition]. 
Environmental  Protection  Agency. 
Office  of  Pesticide  Programs,  401  M 
SL,  SW..  Washington,  D.C.  20480. 
In  person:  Contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


PM-ai.HwryJMoby 

PM-2S,  netawd  MowMoil- 


Afa_^  '  -  —  —  ■    -   »-     •       .» 

uvnos  ocnonrMMpnonv  i 


.  227.  CM  #2  (703-S67-1900)- 
.  247.  CM  #2  (703-667-1830»_ 


B>K  1B21  JtMmon  Ovti, 
Hwy.  Mkiglan,  VA  22202. 
0& 


tUmAKNTARV  WrOWMATIONl  EPA  has 
received  pesticide  petitions  (PP)  relating 
to  the  establishment  and/or  amendment 
of  tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

L  Initial  FlUngs 

1.  PPSF3290.  PPG  Industries  Inc..  One 
PPG  Place.  Pittsburg  PA  15272. 
Proposes  amending  40  CFR  Part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  lactofen,  l- 
(carboethoxy)ethyl-5-(2-chloro-4- 
(trifluoromethyl)  phenoxy]-2- 
nitrobenzoate  in  or  on  tfaie  commodity 
soybeans  at  aoi  parts  per  million  (ppm). 
The  proposed  analytical  method  for 
determining  residues  is  electron  capture 
gas  diromatography.  (FM-23) 

2.  PP6F330S,  Rhone-Poulenc  Inc, 
Agrochemical  Division.  P.O.  Box  125, 
Blade  Horse  Lane.  Monmouth  Junction. 
NJ  06852.  Proposes  amending  40  CFR 
180.398  by  establishing  a  tolerance  for 
the  combined  residues  of  the  fungidde 
iprodione  [3-(3.{^cUorophenyl)-;V-(l- 
methylethyl)-2.4-dioxo-l- 
imidazolidinecarboxamide),  its  isomer 
(3-(l-methyIcarboxamide).  and  its 
metabolite  (3-(34-dichlorophenyl)-2.4- 
dioxo-1-imidazolidinecarboxamide)  in 
or  on  the  commodity  broocoU  at  25  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  gas-liquid 
chromatography  using  a  *^i  electron 
captxire  detector.  (PK^21) 

IL  Amended  Petitions 

1.  PPSF3241.  EPA  issued  a  notice 
published  in  the  Federal  Ragister  of  May 
29, 1985  (50  FR  21935]  which  announced 
that  Rhone-Poulenc  Inc.  proposed 
amending  40  CFR  180.399  by 
estabhshing  a  tolerance  for  the 
combined  residues  of  the  fungidde 
iprodione  and  its  metabolite  in  or  on  the 
commodity  almond  hulls  at  2.0  ppm. 

Rhone-Poulenc  has  amended  the 
petition  by  adding  the  commodity 
almonds,  nutmeat  at  0.3  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas-liqiiid 
chromatography  using  a  *^i  electron 
capture  detector.  (PM-21) 

2.  PP  4F30e9.  ICI  Americas  Inc.. 
Concord  Pike  ft  New  Murphy  Rd., 
Wibnington,  DE 19897.  EPA  issued  a 
notice  published  in  the  FedOTal  Register 
of  May  23. 1984  (49  FR  21796)  which 
announced  that  ICI  Americas  Inc. 
proposed  amending  40  CFR  180.411  by 


establishing  tolerances  for  the  residues 
of  the  herbidde  fluazifopbutyl  (±)-2-{4- 
(5-(trifluoromethyl)-2- 
pyridinyl]oxy]phenoxy]  propanoic  add 
(fluazifop).  both  free  and  conjugated, 
and  of  (±)-butyl  2-{4-[5- 
(trifIuoromethyl)-2- 
pyridinyljoxyjphenoxy]  propanoate 
(fluazifop-butyl),  all  expressed  as 
fluazifop.  in  or  on  the  commodity  carrots 
at  0.2  ppm. 

ICI  Americas  Inc.  has  amended  the 
petition  by  increasing  the  tolerance  level 
in  or  on  carrots  frvm  0.2  ppm  to  2.0  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  high  pressure 
liquid  chromatography  (HFLQ.  (PM-i23) 

Autfaotity:  21  U3.C  94ea. 

Dated:  October  23.  ises. 

Douglas  0.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc  85-28447  Filed  ll-5-«S;  MS  am) 
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Sodhim  M  Methyl  M-OieoyHaurlne; 
DedalonNolToTeet 

AOCNCy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  is  EPA's  response 
to  the  Interagency  Testing  Committee's 
(rrC)  recommendation  that  EPA 
consider  requiring  health-effects  testing 
of  sodium  ^-methyl-JV-oleoyltaurine 
(SMOT.  CAS  No.  137-2(«]  under 
section  4(a)  of  the  Toxic  &ibstances 
Control  Act  (TSCA).  EPA  is  not 
initiating  a  rulemaking  at  this  time  under 
section  4(a)  of  TSCA  to  require  health  or 
environmental  effects  testing  of  SMOT. 
EPA's  analysis  of  available  data 
indicates  that  few  people  are  exposed  to 
this  chemical,  exposing  levels  are  low. 
and  only  small  amounts  of  this  chemical 
are  released  to  the  environment 
Existing  information  on  health  effects 
does  not  suggest  potential  for  an 
unreasonable  risk  at  expected  exposure 
levels. 

for  further  information  contact. 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  E-^543. 401 M  St. 
SW..  Washington,  DC  2046a  Toll  Free: 
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(80(>-424-fl006^  kk  WaaUBgUm.  DO: 
(554-140H  OidaidK  the  USA: 

(0|»erBtar-J02-6S4^1«M). 

supWJMBwm  mnimKTKm.  EPA  is 
no<  hiWatinj  a  ralemaking  tmder  section 
4(aJ  of  T9CA  to  reqaire  testing  of  SMOT 
for  fts  reayons  presented  below. 

I.  Background 

Ai  JTC  Rccomntetidotion 

Section  4(e)  of  TSCA  (Pub.  L.  94-MO. 
90  Stat.  2003  el  aeq^  15  US.C.  2601  ei 
seq.)  established  die  ITC  to  reoooaflaeiid 
to  EPA  a  liA  of  chemicals  to  be 
coosidered  for  testing  under  section  4(a) 
of  tile  Act 

The  ITC  designated  SMOT  for  piwiity 
ooatideration  in  its  15lh  Reptvt. 
published  in  the  Fsdsidl  R^Mer  of 
MovsMber  28, 1084  (49  FR  46931).  This 
notice  oodttitutes  EPA's  response  to  dte 
ITC  deai^iation  of  SMOT.  Tbe  ITC 
recoBBtended  tha<  SMOT  be  oofisidered 
far  a  staged  health  effects  testhig 
program  consisting  of  short-tann' 
genotoxicity,  sensitizatioa  in 
appropriate  test  sjateas,  aad  chranic 
toxicity/oooogenicity  (cooditional  vpon 
the  resdts  of  tbe  shart4enn  tests).  The 
basis  of  these  retxionDendatiaBs  was  «s 
ioUaws:  prodoctiao  of  aoaooo  to  3.1 
miUion  pounds  per  year,  potential  for 
worker  expostire  in  tbe  textile  and 
pesticide  fofniiiation  iodostries.  and 
potential  for  oonsomer  exposare  via  Ibe 
compound's  use  in  products  sacii  as 
houseboki  deteigents,  rug  shampoos, 
laundry  soaps  and  surface  ooetingfl.  Tbe 
ITC  concluded  tlwt  there  was  a  Jack  of 
su£lkient  data  to  charactBise  the  effects 
of  ooooeni  for  SMOT.  No  enviroonentai 
effects  tests  were  leoommended  by  the 
ITC  becaase  several  studies  of  SNK>T  or 
SMOT  analogs  iodica^ted  rapid 
degnadatiop.  inchidingone  in  which 
SMOT  was  f  oiriKi  to  be  degraded  by  7S 
percent  ia  Chesapeake  Bay  water  witUa 
1-4  days  (ReLl). 

B.  Regulatory  Development 

Under  section  4(aKl)  of  TSCA.  SPA 
shall  by  nde  require  testing  of  a 
chemioii  substance  to  develop 
apprapriate  teat  data  if  the  Agency  finds 

thab 

(A)(f5  the  itiaTTufactnre,  distribution  in 
commeroe,  procesBing.  use,  or  disposal  of  a 
cheaucal  st^Mtance  or  mixtive.  or  that  any 
combination  of  sadi  activities,  may  present 
■o  uareasanabte  risk  of  tiqwy  to  heahh  or  lite 
eBviHMUBent 

Oil  there  are  nisu^ideat  data  aod 
experience  upoa  whicii  the  eSecla  of  such 
manuTactune.  distribution  in  commerce, 
processing,  use,  or  disposal  oT  such  substance 
or  raixtme  or  of  any  comHnstlon  of  smh 
activitiea  oa  heatth  or  tbe  ciwiromnent  can 
reasoaaUy  be  deteraawd  or  predtoled,  and 


(tii)  testias  of  soch  aafaatanoe  or  1 
with  respect  to  sack  afilBcts  is  asoeasaty  to 
develop  such  data:  or 

(B)(i)  a  chemical  suhstaace  or  Bsixtuns  is  ar 
will  be  produced  in  substantial  quaatities. 
and  (IJ  it  enters  or  may  reasonably  be 
antidpated  to  enter  the  environment  hi 
substantial  quaatities  or  ^  there  is  or  may 
be  significant  or  stAMtantld  heman  exposure 
la  sach  substance  or  nixtBrc. 

(a)  there  an  iMuffideal  data  and 
experiaoae  qion  wiiick  the  afieots  of  die 
manufaOtura.  distrilMtkiB  in  casdnerce, 
processing,  use.  or  disposal  of  such  subataaoe 
or  mixture  or  of  aay  rnmhinatiQn  of  such 
activities  on  health  or  Oie  environment  can 
reasonably  be  detemuned  or  predicted,  and 

(iii)  testing  at  such  sabstance  or  mixture 
with  respect  to  snch  effects  is  necessary  to 
oeretop  such  data. 

EPA  uses  a  weight-of-evixleace 
approach  in  maVit^  «  aection 
4[a)(l){A)(i]  Ondins  both  exposure  and 
toxicity  infonnatiao  are  considered  in 
deter  mini^  M^etber  availaUe  data 
support  a  finding  thai  the  chenuoal  may 
present  an  unreasonable  riaiL  For  the 
finding  under  section  ^a)(l)(BMi),  EPA 
considers  only  prodwctioa.  expoaore. 
and  release  informatinn  to  detenaine 
whether  there  is  or  may  be  substantial 
prodttctioo  and  signifiujant  or  nuhstantial 
hufloan  ei^osure  or  sabstantiai  reiease 
to  the  environraeaL  For  the  findii^B 
under  secttons  4(«)(l)(AJ(ii}  and  (B)(ii), 
EPA  exarainea  toxic^  and  fate  studies 
to  detetnine  whether  existiqg 
informattoa  is  adeqtiate  to  reasooabiy 
determine  or  predict  the  effects  of 
human  exposure  to,  or  environmental 
release  of,  the  chemical.  In  making  the 
findmg  under  section  4(aIlXAKiii}  or 
(BXiii)  that  testing  is  aeoaaaary,  EPA 
considen  whetbefangoiBg  teMing  wiH 
satisfy  the  information  needs  for  the 
cheaucal  and  whether  testing  which  the 
Agency  might  requhv  would  be  capable 
of  developing  th^  neoeasaty  infonnation. 

EPA's  prooestf  for  detemiinng  vrben 
these  findings  apply  is  deacribed  in 
detail  in  BPA's  first  and  aeooad 
proposed  test  rates  as  publMhed  in  the 
Fndsra!  Itegislar  of  foly  t«,  1«M  (45  FR 
485241  and  June  5, 1981  (48  FR  30300). 
The  section  4(aKlHA)  findings  aire 
discussed  at  46  FR  30300  and  48524  and 
the  section  4(a)(t)(B)  findings  we 
discussed  at  40  FR  30900. 

In  evaluating  the  ITC's  testing 
reconunendations  for  SMOT,  EPA 
considered  all  available  relevant 
informatkm  including  the  following: 
Information  presented  in  the  ITCs 
report  recommending  testing 
consideration:  production  volume,  use, 
exposare,  and  release  information 
reported  by  manufacharers  of  SMOT 
under  the  TSCA  section  t{t)  Preliminary 
Assessment  Infonnation  Ri^  (40  CFR 
Part  712):  health  and  safety  studies 


snlNBitlBd  under  Ae  TSCA  section  0(d) 
Heahh  and  Safety  Data  Reporting  Rtrie 
(40  CFR  Pol  710)  on  SMOT;  published 
and  unpublished  data  avafleUe  to  the 
Agency. 

n.  Review  of  Availafak  Data 

A.  Physical  Chametemtica 

SMOT  (CAS  Na  137-20-^]  is  an 
anionic  surfactant  produced  in  the  fooa 
of  a  line  white  powder  with  a  sweet 
odor  (Ref.  2).  its  estimatred  sofehi^g  point 
is  76.5*C  estiiaatsd  boiliiig  point  ia 
367'C  estimated  vapor  pressuie  ia  14.45 
x  lO'^nm  Hg.  estimated  aotubiJity  in 
water  is  8.2  jqg/L,  calculated  kg  K(OW) 
is  4.20,  and  cakulated  k«  iC(OC)  ia  4jOe 
(Ref.  3). 

B.  Prodoction 

An  iadusliy  estimate  of  1981.  j..',,.  ■ 
production  of  SMOT  is  approxiaglata^ 
■Li  million  pounds^BAf.  4).  whila  dw 
U.S.  International  Tn^  CoraaiissMn 
(USnCj  reported  tbe  IfiSSproducttaA 
voiium  for  a  group  of  taiiriiie  derived 
aniaac  •wfactaats  to  be  Z2T7  oiiUon 
pounds  (BlM.  5).  The  taurine  derivalivns 
included  wme  SMOT;  A4oacaaut  oil 
acyl)-A/^iBethy<taurine,  aodnm  salt:  A^ 
cyclohexyl-A^-palmitoyltaurine.  sooliian 
salt;  A^oeihyl-^V^ialnitoyltafBriae. 
sodium  aalt:  and  N-maAyi-M-itmM  oO/ 
acyijtaarine.  aodiura  salt  Sales  of 
SMOT  bave  leaniBed  atawly  far  (te 
past  4  yean  (Ref. «).  SMOT  ia  piadaoed 
by  8b(  fitBK  Crosrn-Metro.  inc  GAF 
Coip^  Hart  i¥odacts  Cotp..  Fiaetex.  faic 
Grifftox  Chesucak.  and  CMC  Cbenteal 
Coi|»>  AaarioBB  Hoecfast  Ia&.  ia^MXts 
SMOT.  US.  pradaction  is  condadedat 
sbc  sites  by  batch  processes  <Raf^  7).  The 
largest  piodncer  is  GAF  Coip.  (ReC  «). 

C.  Human  Exposure 

Four  of  the  six  prochtoen  that ' 
responded  to  ifanses  aiioat  prodactiion 
reported  very  similar  metbods  (Re£s.  9 
thraagh  12).  It  is  likdy,  therefore,  that 
prodactton  nelbods  are  oonsisteBt 
thmaghoBt  the  industry.  Hie  foliowiog 
prodactian  details  were  supplied  by  the 
loifest  manufacturer  (well  over  50 
peroent  of  U.S.  production)  (Refs.  8  and 
9.) 

ShftXr  is  nMaafactnred  on  a  ba^ 
basis.  Batches  are  produced  for 
approximately  3  weeks,  which  is  defined 
as  a  campaign.  Ten  to  twelve  campaigns 
are  run  each  year.  The  starting  materials 
are  charged  into  a  reactor  and  allowed 
to  react.  When  reaction  is  complete  tiie 
aqueous  product  is  discharged.  "Hie 
process  is  designed  and  operated  so  that 
there  is  no  intentional  release  of  the 
product.  Hie  substance  is  hantlled  in 
solution:  therefore,  fugitive  releases  are 
unlikely.  A  total  of  6  workers  at  one 
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plant  are  involved  in  the  manufacture  of 
the  solution.  Because  of  the  physical 
fonn.  worker  exposure  is  limited  to 
inadvertent  releases  such  as  spills  or 
splashes,  and  therefore  chemical  gloves, 
protective  aprons,  and  chemical  goggles 
are  considered  SVifficient. 
Approximately  10  i>ercent  of  the  product 
is  sold  in  this  form.  An  additional  10 
percent  is  further  diluted  with  water  ot 
water/alcohol  for  the  slurry  and  gel 
forms. 

The  solid  form  is  produced  by  the 
drum  drying  of  the  solution.  Nine 
workers  arepotentially  exposed  during 
this  phase,  liiis  step  in  the  processing 
results  in  the  evolution  of  steam  which 
is  controlled  and  released  to  the 
environment.  The  material  is  then 
bagged  or  drummed  in  an  enclosed 
process.  Although  the  product  is  capable 
of  minor  dusting,  losses  in  this  phase  of 
manufacturing,  including  workplace  and 
environmental  release,  account  for  only 
500  lbs.  per  year  (Ref.  9). 

Although  the  above  description 
concerns  only  one  SMOT  manufacturer, 
confidential  information  submitted  by 
the  other  manufecturers  leads  the 
Agency  to  conclude  that  manufacturing 
wmker  exposure  to  SMOT  is  not 
substantial. 

The  major  users  of  SMOT  are  the 
textile  and  pestidde-formulating 
industries  (Ref.  6).  In  textile  mills  many 
different  surfactants  including  SMOT 
are  used  for  the  washing  of  falwks 
before  dyeing,  during  the  dyeing  per  se, 
and  for  washing  after  dyeing  (Ret.  13). 
Only  the  liquid  form  of  SMOT  is  used  in 
textile  mills  (Ref.  14).  One  worker  on 
each  of  the  three  shifts  dilutes  the  32- 
percent  SMOT  (concentration  received 
from  manufacturer)  to  1-2  percent 
before  mixing  it  with  the  wash  water  or 
dye  bath.  The  resulting  concentration  in 
the  baths  is  approximately  0.07  percent 
(Ref.  14).  Protective  clothing  is  available 
for  these  workers,  but  the  extent  to 
which  it  is  used  varies  from  mill  to  mill. 
At  times  workers  are  required  to  cut 
swatches  from  the  damp  fabric  to  check 
the  color.  Although  they  wear  gloves  for 
tiiis  operation,  they  may  remove  them  in 
the  process  of  rinsing  the  swatch  and 
thereby  come  in  contact  with  SMOT 
(Ref.  13).  According  to  the  National 
Occupational  Hazard  Survey  conducted 
by  the  National  Institute  for 
Occupational  Safety  and  Health  (1972- 
1974),  approximately  585  textile  workers 
are  potentially  exposed  to  SMOT  (Ref. 
15). 

A  minor  application  of  SMOT  is  in  the 
production  of  black  and  white 
photographic  paper.  Worker  exposure 
for  this  entire  industry  has  not  been 
determined.  However,  EPA  believes  the 
exposure  to  be  very  slight  because  of  the 


high  degree  of  automation  of  the  process 
and  the  need  for  enclosure  of  the 
process  because  of  light  sensitivity.  In 
the  production  process  of  one  of  the 
largest  producers  of  this  type  of 
photographic  paper,  11  employees  are 
potentially  exposed  during  the  process 
of  mixing  chemicals.  Each  one  is 
exposed  approximately  9  times  per  year 
for  about  3  minutes  per  exposure  or  27 
minutes  of  exposure  per  worker  per 
year.  This  is  equivalent  to  5  worker 
hours  per  year  (Refs.  16  and  25). 

The  only  confirmed  TSCA  use  of 
SMOT  in  a  consumer  product  is  black 
and  white  fihotographic  paper  in  which 
SMOT  is  encapsulated  in  the  coating  at 
a  concentration  of  less  than  0.01  percent 
This  paper  is  developed  by  the  wet 
process  (Refs.  17  and  18). 

Although  the  ITC  believed  SMOT  was 
used  as  a  component  of  rug  shampoos, 
laundry  soaps,  household  detergents, 
and  surface  coatings  (49  PR  46931),  EPA 
could  find  no  evidence  of  these  uses. 

Pesticide  formulators  use  the  dry  or 
flake  form  of  SMOT  which  consists  of  at 
least  67  percent  ^fOT,  19-20  percent 
■odium  chloride,  8-0  i>ercent  sodium 
oleate,  1-8  percent  water,  and  a  trace  of 
sodium  sulfate  (Ref.  9).  The  particles  are 
approximately  as  to  1  mm  in  diameter 
therefore,  dusting  and  worker  inhalation 
are  minimal  (Ref.  19).  There  are 
approximately  20  sites  with  six  workers 
per  site  in  the  U.S.  where  pestidde- 
formulating  workers  could  be  potentially 
exposed  to  SMOT  (Ref.  20). 

D.  Health  Effects 

1.  Acute  oral  toxicity.  Seidenfaden 
(Ref.  21)  reported  that  the  oral  LDm  of 
SMOT  in  mice  was  3.7  g/kg  body 
weight 

Hopper  et  al.  (Ref.  22)  found  the  oral 
UKo  in  Harian  strain  albino  mice  to  be 
6.63  g/kg  body  weight  The  mice  (10/ 
group)  received  OJ  cc  of  8olution/20  g 
body  weight  All  deaths  occurring  within 
72  hours  of  treatment  were  considered 
compound  related.  Hopper  et  al.  (Ref. 
22)  also  determined  that  the  intravenous 
LDbo  value  for  SMOT  in  mice  is  0.35  g/ 
kg.  Animals  were  observed  for  24  hours 
after  treatment  in  this  case. 

Other  acute  oral  toxidty  studies  for 
SMOT  with  similar  residts  are  included 
in  Ref.  9. 

2.  Primary  dermal  irritation.  In  a 
study  of  dermal  irritation,  six  New 
Zealand  white  rabbits  of  mixed  sex 
were  employed.  One-half  millihter  of  a 
20-percent  aqueous  solution  of  Tauranol 
MS*  (the  paste  form  of  SMOT  produced 
by  Finetex.  32  to  33  percent  active 
ingredient)  adjusted  to  pH  7.0  was 
applied  to  clipped  areas  of  intact  and 
abraded  skin.  The  test  material  was 
covered  by  an  ocdusive  patch  which 


was  removed  after  24  hours.  The 
application  sites  were  observed  and 
scored  for  erythema  and  edema  24  and 
72  houra  following  treatment.  The 
primary  irritation  index  calculated  fit)m 
these  scores  was  0.60,  which  was  ' 
interpreted  to  mean  that  the  potential 
exists  from  this  compound  to  be  slightly 
irritating  (Ref.  23). 

Another  acute  dermal  irritation 
animal  study  for  SMOT  with  similar 
results  is  included  in  Ref.  21. 

In  an  epicutaneous  test  SMOT  was 
applied  to  the  skin  of  highly  eczematic 
persons  as  an  aqueous  solution  and  left 
to  dry  (Ref.  21).  SMOT  was  reported  to 
have  very  good  skin  compatibility.  No 
further  details  were  provided. 

3.  Primary  eye  irritation.  In  a  study  of 
ocular  irritation  in  six  New  Zealand 
white  rabbits,  a  20-percent  aqueous 
solution  of  Tauranol  MS*  (pH  7.0)  was 
employed  (Ref.  23).  One-tenth  milliliter 
was  applied  to  the  right  eye  of  each 
animal.  The  untreated  left  eye  served  as 
a  control.  The  treated  eyes  remained 
unwashed  for  houra.  The  eyes  were 
observed  1,  2,  and  3  days  after  treatment 
and  were  scored  for  the  presence  and 
severity  of  ocular  lesions.  The  total 
possible  score/animal/day  was  110.  On 
day  1,  the  average  score  for  six  animals 
was  3.0.  On  days  2  and  3,  the  score  for 
all  animals  was  0.0.  The  authors 
concluded  that  SMOT  was  not  an  ocular 
irritant  to  rabbits  under  these 
conditions. 

Other  acute  ocular  irritation  studies 
for  SMOT  with  similar  results  are 
Induded  in  Refs.  9. 21  and  22. 

4.  Primary  dermal  sensitivity.  An  in 
vivo  study  to  determine  pfaotoallergic 
and  contact  allergic  potentials  of  Igepon 
TC-42*  (at  least  24  percent  SMOT,  6 
percent  sodium  chloride,  65  percent 
water  and  a  trace  of  sodium  sulfate)  on 
human  skin  was  conducted  with  31 
human  females  age  20  to  63.  The  test 
material  was  diluted  with  water  to  50 
percent  and  applied  on  the  iimer  aspect 
of  the  forearm.  The  other  forearm  was 
considered  the  control.  Patches 
remained  in  place  for  24  hra.  after  which 
the  degree  of  dermal  response  was 
recorded.  Selected  contact  sites  were 
then  subjected  to  ultraviolet  irradiation 
3  days  per  week  for  10  irradiations. 
After  a  10  to  13  day  rest,  challenge 
patches  were  applied  to  virgin  adjacent 
sites.  After  24  hrs,  test  sites  were 
examined  for  degree  of  response.  Virgin 
sites  were  then  irradiated  and  readings 
taken  24  and  48  hra  later.  Only  transient 
reaction  was  observed;  the  test  was 
considered  to  be  negative  (Ref.  9). 

Another  dermal  sensitization  test  for 
SMOT  with  human  volunteers  with 
similar  results  is  induded  in  Ref.  9. 
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5.  Subchronic  oral  toxicity.  Five  or  10 
mice  receiving  10  percent  of  the  SMOT 
LDm  by  gavage  (or  663  mg/kg  body 
weight)  daily,  6  days/ weeks  for  a  total 
of  25  doses,  were  dead  by  the  tenth  dose 
(Ref.  22).  The  rest  of  the  animals 
survived  to  the  end  of  the  experiment. 
No  further  details  were  provided. 

Fitzhugh  and  Nelson  (Ref.  24) 
conducted  a  16-week  experiment  in 
which  SMOT  was  fed  to  groups  of  five 
male  weanling  Osbome-Mendel  rats  as 
0.5. 1, 2. 4,  and  8  percent  of  the  diet. 
Body  weights  and  food  consumption 
were  determined  at  weekly  intervals. 
An  apparent  dose-related  decrease  in 
growth  was  seen  over  the  16-week 
period.  At  dosage  levels  of  4  and  8 
percent,  retardation  of  the  growth  rate 
reached  signiRcant  levels  (p<0.05).  Two 
of  the  five  animals  receiving  the  8- 
percent  concentration  died  with 
gastrointestinal  irritation  during  the 
experimental  period.  Gross  examination 
of  animals  sacrificed  at  16  weeks 
showed  concentration-dependent 
gastrointestinal  irritation,  which 
probably  prevented  proper  nutritional 
intake  at  the  higher  doses.  No 
microscopic  examinations  were 
performed. 

Repeated  feeding  of  SMOT  (100  mg/kg 
body  weight]  to  male  albino  rats  (mixed 
strains)  did  not  produce  any  apparent 
effects  (Ref.  20).  The  available  report 
does  not  specifically  state  whether 
SMOT  was  administered  by  gavage  or 
incorporated  into  the  diet.  The  study 
was  described  as  subchronic  but  its 
duration  was  not  reported.  Blood  and 
urine  samples  were  analyzed,  and 
macroscopic  and  histological 
examinations  were  performed  upon 
autopsy  Without  revealing  any 
detrimental  effects.  No  farther  details 
were  reported. 

The  Agency  believes  that  these 
subchronic  test  data  do  not  siiggest  that 
human  exposure  to  SMOT  may  present 
an  unreasonable  risk  to  human  health. 

6.  Teratogenicity  and  reproductive 
toxicity.  The  Agency  has  no  data  on  the 
teratogenicity  and  reproductive  toxicity 
of  SMOT. 

7.  Mutagenicity.  The  Agency  has  no 
data  on  the  mutagenicity  of  SMOT. 

8.  Carcinogenicity.  The  Agency  has  no 
data  on  the  carcinogencity  of  SMOT. 

III.  DedsioD  Not  to  Initiate  Rulemaking 

EPA  has  decided  not  to  initiate 
rulemaking  to  require  health  effects 
testing  of  SMOT  imder  section  4  of 
TSCA.  llie  basis  for  this  determination 
is  that  because  of  its  limited  potential 
for  human  exposure  there  is  not 
significant  or  substantial  human 
exposure  nor  do  existing  data  provide 
any  reason  for  believing  that  SMOT  may 


present  an  unreasonable  risk  of  injury  to 
human  health. 

Human  exposure  to  SMOT  is 
expected  to  be  minimal  for  the  following 
reasons: 

(a)  Very  few  SMOT  production 
workers  are  potentially  exposed.  The 
process  is  essentially  dosed,  and, 
except  for  the  drying  process,  SMOT  is 
in  solution.  Owing  to  its  low  vapor 
pressure,  there  is  little  prospect  for 
worker  exposure  vis  ininalation.  During 
the  drying  operation,  s  smell  number  of 
workm  could  be  poteetlsUy  exposed  to 
150  mg/dsy  (08HA  >*••'  nnoe  dust  limit). 

(b)  Three  In^  s  SMOT:  textile 
productioa  Mstlcide  fonnulation,  and 
black  and  white  pholovephic  paper 
production.  Relatively  Tew  woricers  are 
exposed  in  these  Industries,  and  the 
majority  of  these  workers  are  exposed 
to  very  low  SMOT  concentrations. 

(c)  The  potential  for  consumer 
exposure  is  very  sUght  The  only  known 
consumer  product  containing  SMOT  is 
photographic  paper.  The  SMOT,  present 
below  0.01  percent,  is  expected  to 
remain  encapsulated  in  &e  coating  on 
the  paper. 

Acute  and  subchronic  oral  toxidty 
testing  of  SMOT  indicate  a  low  degree 
of  toxidty.  Oral  subchronic  effects  are 
appctrentiy  due  to  gastrointestinal 
irritation;  no  organ-spedfic  effects  were 
recorded.  Only  mild  irritation  was 
elidted  by  acute  dermal  and  ocular 
tests.  Skin  sensitization  testing  produced 
negative  results.  The  Agency  has  no 
data  indicating  reproductive  toxidty, 
mutagenicity,  or  carcinogenicity  for 
SMOT. 

The  available  toxidty  data  .on  SMOT 
(discussed  in  Unit  II.D.)  do  not  provide 
any  basis  to  believe  that  these  levels  of 
.  exposure  to  SMOT  may  present  an 
unreasonable  risk  of  health  effects  to 
the  exposed  workers  or  consumers. 

IV.  Public  RecMd  ' 

EPA  has  established  a  public  record 
for  this  decision  not  to  test  under  section 
4  of  TSCA  (docket  number  OPTS- 
42078).  The  record  indudes  the 
following  information: 

A.  Support  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  decision  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  SMOT  to  the  Priority  List. 

(b)  Notices  requiring  TSCA  section 
8(a)  and  (d)  reporting  for  SMOT. 

(2)  Communications  consisting  of: 

(a)  Written  public  and  intra-agency  or 
interagency  memoranda  and  comments. 

(b)  Summaries  of  telephone 
conversations. 

(c)  Summaries  of  meetings. 


(d)  Reports— published  and 
unpublished  factual  materials,  induding 
contractors'  reports. 
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Confidential  Business  Information 
(CBI).  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Rm.  E- 
107,  401  M  St..  SW.,  Washington.  DC, 
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Friday,  except  legal  holidays. 

(15  U.S.a  2803) 
Dated:  October.  31. 1985. 

|ohn  A.Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  85-26528  Filed  11-5-85;  8:45  am] 
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Agency  Fonns  Submtttod  for  OUB 
Review 

Agency:  Export-Import  Bank  of  the 
United  States. 

Action:  In  accordance  with  the 
provisions  of  the  Paperwork  Act  of  1980, 
Eximbank  has  submitted  a  proposed 
collection  of  information  in  the  form  of  a 
survey  to  the  Office  of  Management  and 
Budget  for  Review. 

Purpose:  The  proposed  Annual 
Competitiveness  Report  Survey  of 
Exporters  and  Bankers  as  authoriied  by 
12  U.S.C.  635(b).  Export-Import  Bank  of 
the  U.S.  Act  of  1945.  as  amended,  is  to 
be  completed  by  U.S.  banks  and 
exporters  familiar  with  Eximbank's 
programs  as  a  means  of  evaluating  the 
private  sector's  view  on  the  extent  to 
which  Eximbank  has  provided  export 
credit  programs  competitive  with  the 
export  credit  programs  offered  by  the 
major  foreign  OECD  governments. 

The  collection  of  the  information  will 
enable  Eximbank  to  assess  and  report  to 
the  U.S.  Congress  the  private  sector's 
view  of  its  programs'  competitiveness, 
as  required  by  law. 

Summary:  The  following  summarizes 
the  information  collection  proposal 
submitted  to  OMB: 

(1)  Type  of  request  revision. 

(2)  I4umber  of  forms  sulmiitted:  one. 
(3]  Form  number  EIB  Na  8&-3  (Rev. 

10/85). 

(4)  Title  of  information  collection: 
Annual  Competitiveness  Report  Survey 
to  Exporters  and  Banker^. 

(5)  Frequency  of  use:  annual 

(6)  Respondents:  commercial  banks 
and  exporters  in  the  United  States. 

(7)  Estimated  total  number  of 
responses:  85. 

(8)  Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  63.75. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  survey  may  be 
obtained  firom  Helene  Wall.  Agency 
Clearance  Officer  (202)  566-8111. 
Comments  and  questions  should  be 
directed  to  Frandne  Picoult  Office  of 
Management  and  Budget.  Information 
and  Regulatory  Affairs.  Room  3235, 
Washington.  D.C  20603.  (202)  395-7231. 
All  comments  should  be  submitted 
within  two  weeks  of  the  date  of  this 
notice:  if  you  intend  to  submit  comments 
but  are  unable  to  meet  this  deadline, 
please  advise  Francine  Picoult  by 
telephone  that  comments  will  be 
submitted  late. 


Datad  October  31. 1988. 
HelanaWdl. 

Agency  QeanaceOf/low. 
pit  Doc  •5-28808  nied  11-9-8S:  MS  ( 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Downwn  A  WW  INN  I,  mc,  ei  m;  neanng 
DeslgfMrtfon  Order 

In  re  the  Applicatioas  at  PR  Docket  Na 

85-322: 


Bowman  Aviation,  lac  Aa- 
derson.  Sooth  Carolina. 

Andarson  AviatioB.  inc. 
Andertoa  South  Caroli- 
na. For  an  aaronaatical 
adviaoty  atatioa  to  tarv* 
Anderson  County  Air- 
port. Anderaoa,  South 
Cafolina. 


Adopted:  October  28, 1085. 
Released  November  1. 1986. 


PHt  Na  K9-A-1/-S& 
FUa  Na  111-A-L-8C. 


1.  Bowman  Aviation,  faic  (Bowman) 
and  Anderson  Aviation,  Inc.  (Anderson) 
have  each  filed  an  application  for 
authority  to  operate  an  aeronautical 
advisory  station  at  Anderson  County 
Airport  Anderson.  South  Carolina.  Each 
application  is  for  a  new  station 
authorization,  and  each  application 
meets  the  basic  eligibility  requirements 
of  Part  87  of  the  Commission's  rules. 
Since  Section  87.251(a)  of  Uie 
Commission's  rules  provides  that  only 
one  aeronautical  advisory  station  may 
be  authorized  at  an  airport,  the 
applications  captioned  above  are 
mutually  exclusive.  Accordingly,  it  is 
necessary  to  designate  these 
applications  for  comparative  hearing  in 
order  to  determine  which,  if  any,  should 
be  granted. 

2.  In  view  of  the  foregoing,  it  is 
ordered,  that  pursuant  to  the  provisions 
of  section  309(e)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C 
309(e),  and  Section  0331  of  the 
Commission's  rules,  47  CFR  0.331,  the 
applications  captioned  above  are  hereby 
designated  for  hearing  in  a  consolidated 
proceeding  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order  on  the 
following  issues: 

(a)  to  determine  which  applicant 
would  provide  the  public  with  the  better 
aeronautical  advisory  service  based  on 
the  following  comparative 
considerations: 

(1)  Location  of  the  aviation  service 
organization  and  proposed  radio  station 
in  relation  to  the  landing  area  and  traffic 
patterns; 

(2)  Hours  of  op««tion: 


(3)  Personnel  available  to  provide 
advisory  service: 

(4)  Experience  of  the  applicants  and 
their  employees  in  aviation  and  aviation 
communications,  including  but  not 
limited  to  operation  of  stations  in  the 
aviation  services  under  Part  87  that  may 
be  or  have  been  authorized  to  the 
applicant: 

(5)  Ability  to  provide  information 
pertaining  to  primtiry  and  secondary 
communications  as  specified  in  Section 
87^7  of  the  Commission's  rules; 

(6)  Proposed  radio  system  including 
control  and  dispatch  points;  and 

(7)  The  availability  of  the  radio 
facilities  to  other  aviation  service  ' 
organizations; 

(b)  To  determine  in  light  of  the 
evidence  adduced  on  the  foregoing 
issues  which  of  the  applications  should 
be  granted. 

3.  It  is  further  ordered,  that  the  burden 
of  proof  and  the  burden  of  proceeding 
with  the  introduction  of  evidence  is  on 
each  applicant  with  respect  to  its 
application. 

4.  It  is  further  ordered,  that  to  avail 
themselves  of  an  opportunity  to  be 
heard  Bowman  and  Anderson,  pursuant 
to  i  1.221(c) of  theCommission's rules, 
47  CFR  1.221(c).  in  person  or  by 
attorneys,  must  file  with  the 
Commission,  within  20  days  of  the 
mailing  of  this  Order,  a  written 
appearance,  in  triplicate,  stating  an 
intention  to  appear  on  the  date  set  for 
hearing  and  to  present  evidence  on  the 
issues  specified  in  this  Order.  Failure  to 
file  a  written  appearance  within  the  time 
specified  may  result  in  dismissal  of  the 
application  with  prejudice. 

Federal  Communicatioiu  Commission. 

Robert  S.  Foosaner 

Chief,  Private  Radio  Bureau. 

(FR  Doc.  6&-26484  Filed  11-5-85;  8.45  am] 
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MobWbn*  Communications;  Erratum 

In  re  Applications  of:  Otis  L  Hale  d/b/a/ 
Mobilfone  Communications: 


For  renewal  of  license  of 
Station  KLBSOO  author- 
ized to  operate  on  fre- 
quendet  152.03.  ISZM, 
152.18,  and  152.21  MHz  in 
the  Public  Und  Mobile 
Servtoe  at  Little  Rock  Ar- 
kansas. 

For  renewal  of  license  of 
Station  KQZ7S2  author- 
ized to  operate  on  fre- 
quencies 152.24  and 
158.7D  MHz  in  the  Public 
Land  Mobile  Service  at 
Little  Rock.  Arkansas. 


CX  Docket  No.  S2-15; 
File  No.  238e7-CD- 
R-79. 


CC  Docket  No.  82-lS; 
File  No.  23700-CD- 
R-79. 


For  consent  to  assignment 
of  licenses  for  Public 
Land  Mobile  Senrices 
Stations  iOBSOa 

KQZ752.  KXXno, 

KUDZZS.  KFLB33. 

KiKaaz.  KFLBTa 

KUC8B3.  KFiasa  KFTZSl 
and  KSVSia  in  the  SUte 
of  Arkansas. 

For  a  construction  permit 
for  new  facilities  to  oper- 
ate in  the  Public  Land 
Mobile  Service  at  West 
Memphis,  Arkansas. 

For  a  construction  permit 
for  a  new  facility  to  oper- 
ate on  frequency  15224 
MHz  in  the  Public  Land 
Mobile  Service  at  Rus- 
sellvUle,  Arkansas. 


Released:  Noveml>er  1, 196S. 


File  Nos  2168e-CI>- 

Al-1-85,  ziaso- 

CD-AI/-»-aS, 
2ieBl-CI>^Al/-2- 
K,  2Xte2rC3)-fiL- 
2-65.  2ie93-CD- 
AL-1-S5,  21604- 
C3)-AL-l-66, 
2160S-CD-MP/ML- 
1-8S.  lOMbl-AL- 
25.       ~ 
File  No.  ae42-CD-P- 
(2)-73. 


File  No.  22eSO-CD-P- 
76. 


1.  Chi  October  23. 1985.  the 
Commission  released  an  Order  to  Show 
Cause  and  Memorandum  Opinion  and 
Order  Designating  Applications  for 
Hearing.  FCC  85-567,  in  the  captioned 
proceedings.  The  Order  inadvertently 
failed  to  list  two  pending  assignment 
appUcations.  Accordingly.  File  Nos. 
21695-CD-MP/ML-1-65  and  10(W^AL- 
25  should  be  added  to  the  designated 
assignment  applications  listed  in  the 
caption  and  in  paragraph  36  of  the 
Order. 

Federal  Communications  Commission. 

William ).  Tricarico. 

Secretary. 

[FR  Doc.  85-26485  FUed  11-5-85: 8:45  am] 

BILUNQ  COOC  t71>.«1-ll 

[Report  Na  W-2] 

Radio  Broadcasting;  Window  Notice 
for  tha  niing  of  FM  Broadcast 
Applications 

Released:  October  31, 1985. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment(s]  listed  on  the  attached 
appendix  may  be  submitted  for  filing 
during  the  period  beginning  November 
15, 1985  and  ending  December  16, 1985 
inclusive.  Selection  of  a  permittee  from 
a  group  of  acceptable  applicants  will  be 
by  the  Comparative  Hearing  process. 
Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 

Appendix 

Channel— 266A 

Elba ^AL 

Bloomfield IN 

Girard KS 

lonesville LA 

Vicksbur? MS 

White  Rock NM 


Fort  Plain TOY 

Grove  City — -OH 
Sutfalerlin— cm 

Hardeeville SC 

Port  Isabel TX 

Richmond VA 

[FR  Doc.  85-28487  Filed  ll-^-«S:  8:45  am] 
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FEDERAL  DEPOSITINSURANCE 
CORPORATION 

Information  Colaction  Submittad  to 
OMBforRavlaw 

aoency:  Federal  Deposit  Insurance 
Corporation. 

ACnON:  Notice  of  information  collection 
submitted  OMB  for  review  and  approval 
under  the  Paperw(»k  Reduction  Act  of 
1980. 

Title  of  Information  Collection: 
^plication  for  Consent  to  Reduce  or 
Retire  Capital 

Badkground 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35),  the  FDIC  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
form  SF-83,  "Request  for  OMB  Review,** 
for  die  information  collection  system 
identified  above. 


:  Written  comments  regarding 
the  submission  should  be  addr^sed  to 
Robert  Neal  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington 
DC  20503  and  to  John  Keiper,  Assistant 
Executive  Secretary  (Administration). 
Federal  Deposit  Insurance  Corporation, 
Washington  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  should  be 
submitted  by  November  21, 1985. 

RM  PURTHeR  MPOmiATION  CONTACTt 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary  (Administration), 
Federal  Deposit  Insurance  Corporation, 
Washington.  DC  20429,  telephone  (202) 
389-4351. 

summary:  The  FDIC  is  requesting  OMB 
to  approve  the  use  of  a  letter  application 
by  an  insured  State  nonmember  bank 
-who  seeks  FDIC  consent  to  reduce  the 
amoimt  or  retire  any  part  of  its  common 
or  preferred  capital  stock,  or  retire  any 
part  of  its  capital  notes  or  debentures. 
Under  12  U.S.C.  1828(i}(l),  such  banks 
must  obtain  the  prior  consent  of  the 
FDIC  prior  to  reducing  or  retiring ' 
capital  The  use  of  a  letter  application 
by  a  bank  desiring  such  consent  enables 
the  FDIC  to  meet  its  statutory 
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responsibility.  It  is  estimated  tfiat  it 
takes  approximately  one  hour  for  the 
avera^  bank  to  prepare  the  raqeired 
letter  application  that  deacribes  in 
narrative  form,  the  intended  transaction 
and  the  benefits  to  be  derived  by  the 
bank  as  a  reauh  of  the  transaction. 

Dated:  October  aa  1985. 

Federal  Deposit  Insurance  Carporatiao 
IloylaL.Rol)inaaD, 
ExecutivaSacnkay. 
[FR  Doc  85-26419  Filed  ll-«-«S;  8d48  am] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[rBIA-747-im] 


to  Notice  of 


AOENCv:  Federal  Emc^Bency 
Man^emeot  Agency. 
action:  Notice. 


r:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Comiecticat  (FEMA-747-DR),  dated 
October  11. 1965.  end  related 
deteminatioDS. 
DA-reoc  October  3a  1986. 


iiiHiM  contact: 
Sewall  RE.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emugvacy  Management  Agency, 
Washmgtan.  D.C  2M72,  (202)  648-^616. 

NOTICE  The  notice  of  a  major 
disaster  for  the  State  of  Connecticnt, 
dated  October  It  196S.  is  hereby 
amended  to  include  tibe  foOowing  areas 
among  those  areas  detendned  to  have 
been  edversely  affected  by  the 
catastrophe  declared  a  ma|ar  disaster 
by  the  Piesident  in  his  declaratian  of 
October  11. 1965: 

HartfonL  Fairfield.  Tolland  and 
Windham  Counties  for  Public 
Assistance. 

(Catak«  of  Federal  Doneatic  Anistanoe  No. 

83-6161  Diataster  AnisteiiGe.) 

Dave  McLong^lin, 

ActutgAMSodatB  Director.  State  and  Local 

Programa  and  Support,  Federal  Emergency 

Maaagement  Agency. 

[FR  Doc  85-2M39  FUed  ll-«-8S:  g:45  am] 
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[FEMA-TSI-OR] 


NoHoe  of  Msjor 

DetenninatkHio 


AOCNCv:  Federal  Emergency 
Management  Agency. 

iNotice. 


If:  This  is  a  notice  of  the 
Preaklential  declaration  of  a  Bu|or 
disaster  for  the  CommenweaMi  of 
Massadnisetts  (FEMA-751-DR),  dated 
October  2a  1985.  and  related 
determinations. 

DATBD:  October  28. 1985. 

FOR  wmTii  mroraiATiON  contact; 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  D.C  20472  (202)  646-3616. 
NOTICE:  Notice  is  hereby  given  that, 
in  a  letter  of  October  28, 1965.  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Disaster 
Relief  Act  of  1974,  as  amended  (42 
U.S.C  5121  et  seq..  Pub.  L  93-288),  as 
follows: 

I  have  determined  that  the  damage  In 
certain  areai  of  the  Commoowaalth  of 
Maaaachusatta  reauittng  from  Hunicane 
Gloria,  heginning  on  September  27, 1985,  is  of 
8u£Bcieot  severity  and  magnitude  to  warrant 
a  major-disastfer  declaration  under  Public 
Law  93-288. 1  therefore  declare  that  anch  a 
major  disaster  exists  in  the  Commonwealth 
of  MaBsacfaBsetta. 

In  order  to  provide  Federal  aaaistance,  you 
are  hereby  authorixed  to  allocate,  from  hmds 
available  far  these  pnrpoaea.  such  amoonta 
aa  you  find  neoesaary  for  Federal  diaaster 
assistance  and  administrative  eiqienaes. 
Consistent  with  the  requirement  that  Federal 
asaiatance  be  aupplemental,  any  Federal 
funda  providwl -wider  Pub.  L  S3-4B8  for 
Public  Assistance  will  be  tanitad  to  75 
percent  of  total  eligible  coata  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Mr.  Albert  A.  Gammal, 
Jr.  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 
Massachusetts  to  have  been  afiiected 
adversely  by  this  declared  major 
disaster  and  are  designated  eligible  for 
Public  Assistance: 

Bristol  Middlesex,  Norfolk,  and  Plymouth 

Countiea. 
The  Towna  of  Manchester,  Rockport,  and 

Saugua  in  Essex  Cotmty. 
The  Towna  of  Blandford,  Cheater,  and 

Granville  in  Hampden  County. 
The  City  of  Revere  in  Suffolk  County. 
The  Towna  of  Holden,  Shrewsbury,  and 

Southborough  in  Worcester  County. 


(Catakig  of  Federal  Domestie  AsaistaDoa  Na 

83.S18,  Disaster  Aasistanca.) 

)amaa  ).  Dalaoey. 

Aeting  Deputy  Director,  FbderaJ  Fmergeney 

Management  Age»cy. 

[FR  Doc  85-28441  Filed  ll-«-85:  &45  am] 
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[FEMA-746-l)R] 

Rhodo  WMfidf  Amendment  to  NoNoo  of 


AOENCv:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


f.  This  notice  amends  die  notice 
of  a  major  disaster  for  the  State  of 
Rhode  Island  (FEMA-748-DR).  dated 
October  15. 1985.  and  related 
determinations. 
DATID:  October  29, 1985. 

TON  niRTNBI  mromiATKM  OONTACR 

Sewall  H£.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergoicy  Management  Agency, 
Washington,  D.C.  20472,  (22)  646-3616. 
NOnCK  The  notice  of  a  major  disaster 
for  the  State  (rf  Rhode  Island,  dated 
October  15. 1965,  is  hereby  amended  to 
indode  the  following  areas  among  those 
areas  determined  to  have  been 
advereely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  h^  dedaraticm  of  October 
15, 1965: 

Bristol,  Kent,  and  Providence  Countiea  lot 
PbI>Kc  Aasiatance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Diaaater  Assistance.) 

ovnuBi  vT.  opacx. 

Associate  Director.  State  and  Local  Programa 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc  85-26442  Filed  11-5^85;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

BANCO  SafreSJLet  at;  Fonwitlons 
of,  Acqulattione  by,  and  Mergera  of 
Bank  Holding  Companiea 

The  comptmies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
tmder  section  3  of  the  Bank  Holding 
Company  Act  (12  U5.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factora  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C.  1842(c)). 

Each  application  Is  avallaUe  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  iBdicated.  Onoe  the 
application  hat  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  tfaair  views  io  writing  to  the 
Reserve  Bank  or  to  the  ofiiees  of  the 
Board  of  Governors.  Any  comment  on 
an  Implication  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffioe  in 
lieu  of  a  hearing,  identifying  spemfically 
any  questions  of  fact  that  are  in  di^nite 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
r^arding  each  ol  thcne  applications 
must  be  received  not  later  than 
^November  27, 1985. 

A.  Federal  Reserve  Bank  of  New  Yoik 
(William  L  Rutledge.  Vice  President)  33 
Uberty  Street  New  York.  New  Yorit 
10045: 

1.  jBoncD  Safra  SA^  Sao  Paulo,  Brazil; 
Safna  SA.  Adminntracoo  B 
Participacoea.  Sao  Paak>.  Brajdl, 
Cartqgo  Empreendimmitoe  B 
Parctcipacoe$  LTDA^  Sao  Pado,  Brazil; 
and  Safra  Holding  S.A..  Sao  Paulo, 
Brazil;  to  become  a  bank  holdfaig 
company  by  aoqoiiing  50.6  percent  of 
the  voting  ^ares  of  SaCra  National  Bank 
of  New  Yoric  New  York.  New  York. 

B.  Federal  Reserve  Bank  of  Chicago 
(FVatdcin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Monticello  Corporation,  Monticello, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  me 
voting  shares  of  Bank  of  (ilonticello, 
Monticello.  Wisotmsin.  Ccrammts  on 
this  application  must  be  received  not 
later  than  November  25, 1885. 

2.  The  Marine  Corporation, 
Milwaukee.  Wisconsin;  to  acquire  100 
percent  of  ttie  voting  shares  of  Mequon 
State  Bank,  Mequoa  Wisconsin. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce ).  Hedblom,  Vice 
President)  280  Marquette  Avenue. 
Minneapobs.  Minnesota  55480: 

1.  Guaranty  Development  Company, 
Livingston.  Montana;  to  acquire  99.48 
peroent  of  the  voting  shares  of  First 
Citizens  Bank  of  Boston.  Bozeman, 
Montana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thamas  M.  Hoenig,  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64188: 

1 .  Adbank  Holding  Company. 
Ogallala,  Nebraska;  to  meige  with  each 
of  the  following  bank  holding 
companies:  Chase  County  Corportion, 
Ogallala.  Nebraska,  tiiereby  indirectly 
acquiring  Chase  County  Bank  and  Trust 
Company.  Imperial.  Nebraska;  Adco, 
Ogallala,  Nebraska,  thereby  indirectly 


acquiring  Bank  of  Bmle,  Brule  Nebraska; 
and  First  Secaiity  Corporation.  Ogallala, 
Nebraska,  thereby  indbectly  acquiring 
First  Security  Bank.  Sutherland, 
Nebraska.  Appbcant  has  also  api^ed  to 
acquire  directly  Keith  Coonty  Bank  and 
Trust.  Ogallala.  Nebraska  and  Security 
State  Bank.  Madrid.  Nebraska. 

E.  Federal  Reaerve  Bank  of  Kansas 
City  (Thoma*  M.  Hoenig,  Vice 
Prnident)  aZ6  Grand  Avenue,  Kansas 
City.  Mlaaoori  04198: 

1.  Wettetn  Banctharst  of 
AJamogordo,  Ina,  Aiataoganio,  New 
Mexico;  to  becoane  a  bank  hcddii^ 
company  by  acquiring  80  percent  <rf  the 
voting  shana  of  Western  Bank, 
Alamogordo.  New  Mexico. 

Board  of  Governors  of  (tie  Federal  Reserve 
System,  Octotier  31, 1988. 
Jamas  McAfse, 

Assodate  Secretary  of  the  Board. 
[PR  Doc  89-26397  Piled  ll-ft-85;  9M  am] 
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BwnoH  Bwiksof 
Formations  of , 

lOf 


Ine^otaL; 
by:  and 


The  uunpanies  listed  in  this  notice 
have  applied  for  the  Board's  i^qjroval 
under  section  3  of  the  Bank  Hdding 
Con4>any  Act  (12  U.S.C.  1842)  and 
S  226.14  of  die  Boanf  s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.SX:.  1842(c)). 

Eadi  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
ai^Iication  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persoro  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufBce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  ocnnments 
regarding  each  of  tlieee  applications 
must  be  received  not  later  than 
November  27, 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bamett  Banks  of  Florida,  Inc., 
lacksoRville,  Florida;  to  acquire  100 
percent  of  the  voting  shares  of  Bamett 


Bank  of  Santa  Rosa  County,  Santa  Rosa, 
Florida,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 
60690: 

1.  P  8r  M  Financial  Services 
Corporation,  Mencnnonee  Falls, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  The  Farmers  State 
Bank,  Sullivan,  Wisconsin. 

2.  M,  G.  Bancorporotion,  Inc,  Chicago, 
Illinois:  to  acquire  96.82  percent  of  the 
votijag  shares  of  Dn  Page  County 
Bancorp,  Inc.,  Clendale  Heights,  Illinois, 
thereby  indirectly  acquiring  Du  Page 
County  Bank  of  Glendale  Heights, 
Glendale  Heights,  Illinois. 

C  Federal  Reserve  Bank  of  St.  Louis 
Pelmer  P.  Weisz.  Vkx  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  First  Community  Baaahares.  Inc^ 
Middleton.  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  the  Bank 
of  Middleton,  Middleton,  Tennessee. 
Comments  on  this  application  must  be 
received  not  later  thui  November  20. 
1985. 

Board  of  Governors  of  the  Federal  Reserve 

System,  October  31. 1985. 

Jamas  McAfse. 

Assodate  Secretary  of  the  Board. 

[FR  Doc.  85-28398  Filed  11-5-85;  8:45  am] 

BIUJNQ  COOe  6210-8V4I 


Canton  Bancsharas,  Inc.,  at  aL; 
Applications  To  Engage  de  Novo  In 
Permissible  NonlMnMng  Activfties 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1)]  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  onnmence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regidation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wiU  be  conducted 
throus^ut  the  United  States. 

Ead)  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  die 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
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as  greatec  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  (utid  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  25, 1985. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  63166: 

L  Canton  Bancshares,  Inc.  Hannibal, 
Missouri;  to  engage  directly  in  making, 
acquiring,  or  servicing  loans  or  other 
extensions  of  credit  for  the  company's 
account  or  for  the  account  of  others, 
pursuant  to  {  225.25(B)(1)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Bankshares  of  Las  Animas, 
Inc.,  Las  Animas,  Colorado:  to  engage 
directly  in  making  loans  and  other 
extensions  of  credit  pursuant  to 
§  225.25(B)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Systems,  October  31, 1985. 
lames  McAfioe, 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-28400  Filed  11-5-85;  8:45  am] 
BIUJNG  CODE  SSIO-OI-H 


Irving  Bank  Coq>.  et  aL;  Applications 
To  Engage  de  Novo  In  PennisslMe 
Noniianliing  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciBcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parfy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Batik  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  29. 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberfy  Street,  New  Yortc,  New  York 
10045: 

1.  Irving  Bank  Corporation,  New  York, 
New  York;  to  engage  de  novo  through  its 
subsidiary,  Irving  Financial  Centers, 
Inc..  New  York,  New  York,  in  making 
and  servicing  loans  for  its  own  account 
and  for  the  account  of  others,  leasing 
personal  and  real  property,  pursuant  to 
§  225.25(b)(1)  and  (5)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  CoreStates  Financial  Corp., 
Philadelphia,  Pennsylvania;  to  engage  de 
novo  through  its  subsidiary,  CoreStates 
Securities  Corp.,  Philadelphia, 
Pennsylvania,  in  the  buying  and  selling 
of  securities,  solely  as  agent  for  the 
account  of  customers,  related  securities 
credit  activities  such  as  offering 
custodial  services,  individual  retirement 
accounts  and  cash  management 
services,  pursuant  to  §  225.25(b)(15)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  31. 1985. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-26401  Filed  11-5-85;  8:45  am] 

WUMQ  CODE  MIO-Ot-M 


Agency  Fonns  Under  0MB  Review 

October  31, 1965. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwoiic  Burdens  on  the 
Public). 

FOR  FUflTHEfl  INFOfMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer— Cynthia  Glassman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  (202- 
452-3822) 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  Room  3208,  Washington, 
D.C.  20503  (202-395-6860) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension 
without  revision  of  the  following 
reports: 

1.  Report  title:  Report  on  Loans  Granted 
to  Executive  Officers  During 
Preceding  Quarter. 

Agency  form  number  FR  2105S. 
OMB  Docket  number  7100-0049. 
Fequency:  Quarterly. 
Reporters:  All  state  member  banks. 
Small  businesses  are  affected. 

General  description  of  report: 
This  information  collection  is 
mandatory  (12  U.S.C.  375a)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4). 

This  report  provides  information  fit)m 
all  state  member  banks  on  the  number 
of,  total  dollar  amoimt  of,  tuid  range  of 
interest  rates  concerning  loans  to  their 
own  executive  officers.  The  information 
provided  is  for  the  activity  of  the  same 
quarter  as  the  Call  Report  to  which  it  is 
attached. 

2.  Report  title:  Applications  for  and  to 
Cancel  Federal  Reserve  Bank  Stock — 
National  Bank,  Nonmember  Bank, 
Member  Bank. 

Agency  form  number  FR  2030,  2030a, 

2056.  2086a,  and  2086b. 
OMB  Docket  number  7100-0042. 
Frequency:  Event-generated. 
Reporters:  National,  State  Member,  and 

nonmember  banks. 
Small  businesses  are  affected. 

General  Description  of  report: 
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This  infonnatioii  adUecdon  it  mandatoiy 
(12  U.8.C  222. 3S.  287.  ft  321)  and  is 
not  ghren  confidential  treatment. 
These  Federal  Reserve  Bank  Stock 
application  forms  are  required  to  be 
submitted  to  the  Federal  Reserve 
System  by  any  National  Bank,  State 
Member  Bank  or  nonmember  bank 
wanting  to  pnrdiase  stock  in  the  Federal 
Reserve  System,  increase  or  decrease  its 
Federal  Reserve  Bank  Stock  holdings,  or 
cancel  sodi  stock. 

Board  of  Goveroon  of  the  Federal  Reserve 
System,  October  31, 1985. 

waUvn  W.  WIm, 

SecntaryoftheBoatd 

(PR  Do&  65-26300  FUed  11-5^85:  &46  am] 

BiujiM  con  ttw-evM 


FEDERAL  TRADE  COMMISSION 

Granting  of  R«quMt  for  Early 

•nnnapon  or  ma  waiang  panou 
unoar  ma  iTaniarper  ivovncaiion 
Rule* 

Section  7A  of  the  Clayton  Act.  15 
U.S.C  18a.  as  added  by  Title  0  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  In  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  tfie 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


(1)  65-1185— The  Coca<;ola  Compviy't 
proposed  acquisilion  o<  voMg  McuriBM 
of  Athens  Coc»€ata  Bottling  Co. 

(2)  85-1200— Amtac.  Inc's  proposed  ac- 
quisttion  o(  siiets  ol  The  Rucfcer  Oa«n- 
peny.  (NL  MMUriae.  kw.,  UPE). 

(3)  S5-l205-uaieofp  Unilad.  Inc's  pro- 
posed acqubitai  tt  atseli  of  fteptes 
Natural  Gas  Company.  <lnls»Wpi1h,  Inc 
UPE). 

(4)  85-1210-Blue  Oroas  and  Slus  SNaW 
Mutual  o<  Nonhsm  Ohio's  proposed  ac- 
ifiisWiuii  Of  veSnt  saeuwas  d  Biw 
Cross  of  Kkythwast  Ohio. 


nrmnoiBG 


Oct  1«,  IMS. 
Oo. 
Oo 

Oe. 


(5)  86-OOOt-ue  Waal.  Mc-a  prapoaad 
aovMlon  of  MSag  aaciaMN  ol  CoMi- 
nMfcW  FMRflR^  4nc>t  94of0tc  Ammmom 
BanWwg  Caqx.  UPE).  ^^ 

(•)  SS-OOOS— Balanaa  Qim^  fteWlntfi, 
Inc.  (Saul  P.  Steinberg.  UPE)  pnpoaed 
aoqiMbon  ol  voting  sacuWaa  ol  Frank 
B.  Htf  a  Co..  mc 

(7)  ae-0012-Mictwai  E.  Hawaya  pio- 

InduatW    Produda    Group.    (EasMiol 
CorponrtoM,  UFC). 

poralion'a  piapoaed  acquisilion  ol 
voHng  aaeuitiaa  ol  Tianaw^  Msma- 
Monai  Cop. 
W  M  OOW  Iraawisilonil  Oonkois  Car- 
poiMon'a  propoaad  actiMlion  of 
«l  Tf 


donatCaip. 

(10)  86-0031    Ainalek.  Inc.'s 
act|dlBNlon  ol  OMaci  ol 
Mani  OsWoi^  0tutBh  S  Lnab  Moci- 
poraMd.  UPE). 

(ii)86-li70-4(o«  kiduaMaa,  mcs  pro- 
Gas  dystan^  (PM^pa  PUPilauNi  Can%- 
pany,  UPE). 

(12)  m^OSB-Camtrt  C  Uvy.  Jr.  and 
June  Levy's  pwpoaad  aoqaiBilan  ol 
voting  secuntiea  o(  The  LE.Myers  Oa 
Group. 

(13)  86-000S-AI)erto<:ulvar  Go's  pro- 
poeed  aOQuisibon  of  voHng  securlboi 
and  Histi  ol  Viclory  Baauiy  Systems. 
Inc.  dMiaal  K  Oavia,  UPE). 

(14)  6».O00S-Waal  MtgMa  Untvanlty 
Hoapilala.  Inc's  ptopoaed  acquisition  ol 
voting  aacuriilaa  ol  Camcara,  kw. 

(15)  8&-O0l»-iJncoln  National  Corp.'a 
proposed  acquiailion  of  voting  saOMWs* 
and  aaaats  ol  Lynch  6  Maysr,  Inc. 
(EMon  C.  Mayer,  Jr..  UPE). 

(16)  86-0051— The  Rymar  Conyany^ 
(wijt.iuae<J  acqrisllen  of  voSng  aaowMaa 
of  Murry^  Steek*.  mc. 

(17)  86-0B78  Peopis  Ciipisss.  Inc's  pro- 
posed aoouWIiQn  of  >^)ling  securRtaa  ol 
Frontier  Heteag'^  Ire 

(16)  ■S-0C7S  f^wpla  Ei«)Ma.  iMc^i  pfo- 
posed  acquJaWon  ol  voting  aacu^ies  ol 
Frontier  HoUnga.  Inc. 

(19)    SS-OOOe-MAXXAM   Gm^   Mc'a 


(Hie 


propoeed  acquisition  ol  voting 
ol  UNC  Reaourcea.  mc 

(20)  66-0044-Vishav 
Inc's  propoaad  ooquMMon  ol 
curiUsa  d  Oaia  OaLaunloa. 
Lional  Corporatfon.  UPE). 

(21)  66-0082  Maiiartw  CvM  Corpo- 
ration. Limitad's  piopoaad  amjjlilluii  of 
voting  satuHMii  ol  Oala  Oecowic^ 
Inc..  (The  Lionel  Corporation.  UPE). 

(22)  65-1202— ManMl  CorpowMoWa  pro- 
poeed aoqaiaWonol  voting  saoaMsa  ol 
Homrd  Johnaon  Company,  (knparial 
Group  pie.  UPE). 

(23)  65-1206-Phriie  Moior  mna.  Inc's 
propoeed  acquiailion  ol  aaaats  of 
ott  Corp. 

(24)  66-0023— The  Piocier  « 
Company'a  propoeed  acquiailion  ol 
voting  securiliea  of  Richatidaon-Vlcha. 
Inc. 

(25)  e6-0024-Ths  Prodsr  4  GarntHe 
Compeny's  propoeed  acquisition  ol 
voOng  securities  of  RtchardsorvVtcks. 
Inc 

(26)  86-0026  The  ProcMr  A  GanMa 
Company's  proposed  acquiaMon  ol 
voting  securWea  ol  RIchardaon-Vloha, 
Inc. 

(27)  86-0029-The  Procter  >  GmMt 
Company's  proposed  aoiiulBltton  of 
vovig  secunoaa  or  ricfivoaorwiona. 
Inc. 

(26)  85-1193— SaU  P  SteMMrg's  pro- 
poeed aixiiriaition  ol  ^dmg  saouritaa  ol 
Green  Tree  Aoosptanoa,  Inc 

(29)  86-0003— Houston  Industries  incor- 
porated's  piopoeed  aoqiMlon  ol  oar* 
tiin  aaaats  ol  fkier  CDtpi 


Waflng  pane 
larminalad 


Oo 


Oc 


Oo. 


Oo. 


Oo.  - 


Oct  17.  IS 


Do. 


Oct  18. 1965. 

Oa 

Do. 

Oa 

Oo. 

Oa 

Oct  21. 1969. 

Do. 

Oo. 

Oct  22.  1065. 

Oo. 
Oo. 

Oo 

Oa 

Oo 

Oct.  24. 1965. 
Do 


OO)  B6MM0  Wo  TM»2lRa  Co^p^'a  pro- 
poeed aoquMlon  Of  woSno  aacuVas  ol 
Potash  Coimawi  ol  Aiiitca.  (ktsal 
Baaic  loduNlea.  Mc,  UPQ. 

(31)  86-0010-RytoH-Saaian,  Inc's  pw- 
poead  aequMllDn  ol  aaaats  ol  PVA/ 
Monarch.  Inc.  (Sara  Lee  Corporation. 
UPE). 

(32)  66-0065— Strategic  Hadlh  fliilaias' 
propoeed  ecquisition  ol  voang  securities 
of  Suburtien  Community  HoapMI. 

(33)  86-0011— OoMfiar     ~ 
propoeed  ecquailon  ol  woOng 
d  The  Soon  *  Fatier  Ca 

(34)  66  awe  Taw  ManwHSMl  Com- 
pany's propoeed  acquisltton  ol  aaeets 
ol  PNHpa  PalroNum  Ca 

(39)  SMnis-fkooM  SA-s  pimiuaid 
acquiailion  of  voting  securWaa  ol  SK 
Hand  Taoi  Cwpoiaaow.  (Thmmm  Wi 
Corcoran,  UPC). 

(36)  66-01 16-Fecom   SlAs   proposed 
of  volng  aaeiaHaa  ol  SK 

Tool    Corporation,    (DanM    J. 
Czube.  UPE). 

(37)  66-0064   fw^on  CorponienM  pie- 
posed  aoquMton  ol  carta 
curitieeol  MaynardOICa 


Oa 

Oa 

Oa 
OctSS. 

o». 

OiL 

Oo. 
Do 


FOR  FURTHER  INFORMATION  CONTACT 

Sandra  M.  Peay.  Legal  Technician. 
Premerger  Notification  Office.  Bureau  of 
Competition,  Room  301.  Federal  Trade 
Commission,  Washington,  DC  20580. 
(202)  523-3804. 

By  direction  of  the  Ckmunissioii. 
Emily  H.  Rock, 
Secretary. 
[PR  Doc.  85-26404  Piled  11-S-«6;  8:45  am] 

BMJJNQ  CODE  fTSO-OV-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  DniQ  AdmMatration 

Adviaory  Commtttsa;  AmaiNliiiaiil  of 
Notica 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  an 
advisory  committee  meeting  notice  of 
the  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  to  reflect  a 
change  in  the  agenda  for  the  open 
committee  discussion  and  to  provide 
until  November  13  for  interested  persons 
to  notify  the  contact  person  of  their 
intent  to  make  formal  presentations 
during  the  open  public  hearing  portion  ol 
the  November  22  meeting  of  the 
committee,  notice  of  which  was 
published  in  the  Federal  Reg^er  of 
October  16, 1985  (50  FR  42225).  The 
agenda  for  the  open  committee 
discussion  is  revised  to  read  as  foUews: 

"Open  committee  discussion.  The 
committee  will  discuss  an  anesthesia 
checkout  list  and  a  premarket  approval 
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application  (PMA)  for  a  high&equency 
ventilator." 

FOR  RIRTNOI  INrOWMATIOM  CONTACT 

Michael  S.  Gluck.  Center  for  Devices 
and  Radiological  Health  (HFZ-430). 
Food  and  Drag  Administration.  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 
301-427-7226. 

Dated:  November  1. 1985. 

Marvin  H.  Shumata, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc  85-28411  Filed  11-5-85;  a-45  am] 

HUJNQ  cooc  41W-ei-ll 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  Managafnent 

ArizotM;  Yuma  District  Advisory 
Couocit;  Masting 

agcncy:  Bureau  of  Land  Management; 

Interior. 

action:  Yuma  (Arizona)  District 

Advisory  Council  meeting. 


I A  meeting  and  field  tour  by 
the  Yuma  District  Advisory  Council  will 
be  held  on  Friday.  December  6, 1985. 
Council  members  will  tour  the  La  Posa 
Long-Term  Visitor  Area  in  the  Yuma 
Resource  Area. 
FOR  FURTHER  HVORaUTMN  CONTACT 

Douglas  E  Stockdale,  Yuma  District 
Office.  3150  Winsor  Avenue.  Yuma. 
Arizona  85364.  (602]  728-6300. 
SUPPtflKNTARV  MFORMATKHC  The  tour 
will  began  at  10  a.m.  from  Cushman's 
Trailer  Park  in  Quartzsite,  Arizona.  The 
Council  will  return  to  Cushman's  Trailer 
Park  as  2  p.m.  for  a  meeting.  Discussions 
will  center  on  the  day's  tour  and  other 
Council  initiated  topics.  The  pubUc  is 
invited  to  attend  the  tour  and  the 
meeting  but  must  provide  their  own 
transportation.  Written  statements  from 
the  public  may  be  filed  for  the  Council's 
consideration.  Statements  must  arrive  at 
the  District  Office  by  December  2. 1985. 

Dated  October  31. 1985. 
f.  Darwin  SoeO. 
District  Manager. 
[FR  Doc  85-26567  FUed  11-5-65;  8:45  am] 

MUJNQ  COOC  aiO-32.« 


Fish  and  WUdllf  e  Servica 

Notica  Of  Racaipt  of  Applications  for 


The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c]  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.Y 


PRT-TOlin 

ilpp/jcont:  David  J.  Morafka.  Carson.  CA) 

The  applicant  requests  a  permit  to 
import  up  to  ten  hatchhngs  and  re- 
export them  to  Mexico  and  to  import  up 
to  100  plasma  and  fecal  samples  of  the 
Bolson  tortoise  {Gopenis 
flavorwarginatus]  for  the  purpose  of 

,  enhancement  of  propagation. 

Documents  and  odier  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road. 
Arhngton.  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  at  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 

'  data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  November  1, 1965. 
RJC  Rofainaoo, 

Chief  Branch  of  Permits.  Federal  Wildlife 

Permit  Office. 

[FR  Doc  85-28423  Filed  11-5-85: 8:45  am] 

■NJJNQ  cooc  4S10-6S-M 


Minarals  Managamant  Sarvica 

Outar  Cootinantal  Shatf  Cantral  and 
Wastsm  GuN  of  Maxico;  Notica  of 
AvaNabmy  of  ttia  Final  Envlronmantai 
Impact  Statamant  for  Propoaad  Ofl 
and  Gaa  Laaaa  Saiaa  1Q4  (April  1966) 
and  10S  (July  1986) 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1980.  the  Minerals  Management  Service 
(MMS)  has  prepared  a  final 
environmental  impact  statement  (EIS) 
relating  to  proposed  1986  Outer 
Continental  Shelf  (OCS)  oil  and  gas 
lease  sales  of  available  unleased  blockB 
in  the  Central  and  Western  Gulf  of 
Mexico  (GOM].  The  proposed  Central 
Gulf  Sale  104  will  offer  for  lease 
approximately  31.3  milUon  acres  and  the 
Western  Gulf  Sale  105  will  offer 
approximately  27.1  million  acres. 

Single  copies  of  the  Final  EIS  can  be 
obtained  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Post  Office  Box  7944, 
Metairie.  Louisiana  70010. 

Copies  of  the  Final  EIS  will  be 
available  for  review  by  the  public  in  the 
following  libraries:  Austin  Public 
Library.  401  West  Ninth  Street  Austin, 
Texas;  Houston  Public  Library,  500 
McKiimey  Street.  Houston.  Texas; 
Dallas  Public  Library.  1513  Young  Street. 


Dallas,  Texas;  Brazoria  County  Library. 
410  Brazoport  Boulevard.  Freeport, 
Texas;  LaRatama  Library.  505  Mesquhe 
Street.  Corpus  Christi,  Texas;  Southmost 
College  Library.  1825  May  Street. 
Brownsville.  Texas;  New  Orleans  Public 
Library.  219  Loyola  Avenue,  New 
Orleans,  Louisiana;  Louisiana  State 
Library,  Riverside,  Baton  Rouge. 
Louisiana;  Lafayette  Public  Library.  Post 
Office  Box  3427,  Lafayette.  Louisiana: 
Calcasieu  Parish  Library.  Downtown 
Branch,  Lake  Charles.  Louisiana; 
Harrison  County  Library.  14th  Avenue 
and  Beach  Street,  Gulfport,  Mississippi; 
Mobile  Public  Library.  701  Government 
Street.  Mobile,  Alabama;  Montgomery 
Public  Library,  445  South  Lawrence 
Street.  Montgomery,  Alabama;  St. 
Petersburg  Public  Library,  3745  Ninth 
Avenue  North,  St.  Petersburg,  Florida; 
West  Florida  Regional  Library,  200  West 
Gregory  Street.  Pensacola.  Florida; 
Nor&iwest  Regional  Library  System.  25 
West  Government  Street.  Panama  Gity. 
Florida;  Leon  County  Public  library,  127 
North  Monroe  Street,  Tallahassee, 
Florida;  Lee  County  Library,  3355  Fowler 
Street,  Fort  Meyers.  Florida;  Charlotte 
Glades  Regional  Library  Systems.  2280 
NW  Aaron  Street,  Port  Chariotte, 
Florida;  and  Tampa-Hillsborough 
County  Public  Library  System,  800  North 
Ashley  Street,  Tampa.  Florida. 

Approved: 
Wm.  D.  Bettenberg. 

Director,  Minerals  Management  Service. 
Bruce  Blanchard, 

Director,  Environmental  f^fect  Review. 
[FR  Doc  85-28449  Filed  11-5-85:  8:45  am] 

BNJJNO  CODE  4310-HR-M 

National  Parte  Sarvica 

^    -    ■  **  ■ ' 

Boaton  National  Hiatorical  Park 
Adviaory  Commission;  maating 

agency:  National  Park  Service.  Interior. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
scedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Boston 
National  Historical  Partk  Advisory 
Commission.  The  matters  to  be 
discussed  at  this  meeting  include: 

1.  Navy  Yard  Access.  Parking,  and 

Transportation 

2.  Park  Reorganization 

3.  Boston  Afiican  American  National 

Historic  Site 

4.  Dorchester  Heights  Sidewalk  Repairs 

5.  People  and  Places  Programs 

6.  Cooperative  Site  Reports 

7.  Report  of  Superintendent 

DATE:  November  14, 1985, 11:00  am  to 
3KX)p.m. 
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:  Boston  National  Historical 
Park,  HuU  Room,  Building  5, 
Qiariestown  Navy  Yard. 

POfI  nmTHCII  MFOftMATION  CONTACT, 
lohn  ].  Burchill,  Boston  National 
Historical  Paric,  15  State  Street,  Boston. 
Massachuesetts  02109  (617-242-5644). 

supPLEnniTAiiv  information:  Notice  is 
hereby  given  in  accordance  with  the 
Federal  Advisory  Ckimmission  Act.  Pub. 
L  92-463.  The  Commisison  was 
established  by  Pub.  L  93-431  to  advise 
the  Secretary  of  the  Interior  on  matters 
relating  to  the  development  of  the 
Boston  National  Historical  Park.  If 
handicapped  accessibility  is  required, 
please  notify  the  Superintendent  at  least 
five  working  days  prior  to  the  meeting. 
Itebert  8.  CsUm.  Jr.. 
Regional  Director,  North  A  tiantic  Region. 
[FR  Doc.  85-26507  Filed  11-6-85;  8:45  am] 
Wfnutta  ooofn»n-n-m 


Statue  Of  Uberty-EMs  Island 
Centannial  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Stattie  of 
Liberty-Ellis  Island  Centennial 
Commission  (the  "Commission")  will  be 
held  Friday.  November  22, 1985  at  9:00 
a.m.  in  the  Gidon  Amphitheatre,  School 
of  Business  Administration.  New  York 
University,  100  Trinity  Place,  New  York, 
New  York. 

The  meeting  is  being  held  in 
accordance  with  the  Charter  of  the 
Commission  to  discuss  the  status  of  the 
restoration  of  the  Statue  of  Liberty  and 
Ellis  Island  and  the  celebrations 
involving  the  centennial  of  the  former. 
The  agenda  of  the  meeting  is  as  follows: 

1.  Chairman's  report  on  the  status  of 
the  restoration  including  a  progress 
report  on  fundraising. 

2.  Presentation  of  plans  for 
celebration  surrounding  the  reopening  of 
the  Statue  of  Liberty  on  July  3-6, 1985. 

3.  Discussion  of  the  development  of 
the  Southern  portion  of  Ellis  Island. 

4.  Such  other  business  as  may  come 
before  the  meeting. 

The  meeting  will  be  open  to  the 
public. 

Dated:  November  1, 1985. 
Ann  McLaughlin, 
Under  Secretary. 
[FR  Doc  85-28506  Filed  11-5-85;  8:45  am] 

BILUNS  COOC  4310-7»41 


Upper  Deiawara  Citizens  Advisory 
Cound,  Meeting 

AOCNCV:  National  Park  Service,  Interior 
ACTKNC  Notice  of  meeting. 


;  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Qtizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 

date:  November  22, 1985,  7Mi  p  jn. 

ADORlSt:  Town  of  Tusten.  Narowsburg. 
New  Yorit.  - 

RM  niRTNni  MKNIMATION  CONTACT: 
John  T.  Hutzky.  Superintendent,  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C. 
Narowsburg.  NY  12764-0159.  (717)  729- 
7135. 

•UPPLBNCNTAIIV  INFORMATION:  The 

Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L  95-625. 
16  U.S.C  1274  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 
for  the  meeting  will  include  items 
regarding  continuance  of  discussion  of 
requirements  for  a  river  management 
plan.  The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Council  c/o 
Upper  Delaware  National  Scenic  and 
Recreational  River.  Drawer  C. 
Narrowsbui^g.  NY  12764-0159.  Minutes 
of  meeting  will  be  availalbe  for 
inspection  for  weeks  after  the  meeting  at 
the  permanent  headquarters  of  the 
Upper  Delaware  National  and 
Recreational  River.  River  Road,  1-% 
miles  north  of  Narowsburg.  N.Y., 
Damascus  Township,  Pennsylvania. 

Dated:  October  26, 1985. 

Jamee  W.  Coleman.  |r.. 

Regional  Director,  Mid-Atlantic  Region. 
[FR  Doc.  85-26S08  Filed  11-6-85:  8:45  am] 

aiLUNQ  COOC  43KK70-M 


iNTERSTATE  COMMERCE 
COMMISSION 

[Ex  Part*  Na  S20  <8iiM«a  3)1 

Product  and  Geographic  Con^Mtition 

AOCNCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  decision. 

summary:  The  Commission  adopts 
certain  changes  in  its  guidelines  for 
considering  product  and  geographic 
competition  in  market  dominance 
proceedings,  and  other  more  minor 
changes,  llie  revised  guidelines,  which 
are  set  forth  in  the  Appendix,  reduce  the 
burden  on  a  shipper  attempting  to  show 
maricet  dominance  by  putting  the  burden 
of  proof  on  the  railroads  to  demonstrate 
the  existence  of  effective  geographic  or 
product  competition.  This  is 
accomplished  by  providing  (i)  that  the 
mere  existence  of  geographic  or  product 
competition  will  not  by  itselt  establish 
the  existence  of  effective  competition, 
and  (ii)  by  placing  the  burden  of  proof 
on  the  railroads  that  receiver  or 
producer  alternatives  effectively 
restrain  their  pricing.  The  guidelines 
also  summarize  and  clarify  our  product 
and  geographic  competition  guidelines. 
DATES:  This  decision  will  be  effective  on 
December  6, 1985. 

FOR  niRTNCR  MFORMATNM  contact: 

Louis  E.  Gitomer  (202)  275-7245. 

SUFFLEMENTARY  WrORMATWN: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems.  Inc  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  October  24. 1985. 

By  the  CommiMion.  Chairman  Taylor.  Vice 
Chairman  Gradison,  Commissionera  Stenett 
Andre,  Simmons,  Lamlraley,  and  Strenio. 
fames  H.  Bayne. 
Secretary. 

^ipendix— The  Market  DomiDance 
Guidelines  as  Modified  ia  This 
Proceeding 

Sections  (l)-(6)  below  indicate  the 
type  of  evidence  we  consider  important 
and  estabbsh  certain  burdens  of  proof. 
Protestants/complainants  shoidd  also 
use  these  guidelines  for  preparation  of 
rebuttal  evidence. 

1.  IntramodaJ  competition — 
Intramodal  competition  refers  to 
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competition  bctiwien  tm  or  man 
railroads  transporting  the  mne 
commodity  between  the  same  origin  and 
destination.  A  shipper  bat  tad 
alternatives  when,  for  a  given  purpose, 
it  can  be  Mcved  bf  mare  Ihaa  «ne 
railroad  or  combination  of  difierent 
railroads.  The  degree  to  which  these 
alternatives  compete  with  one  another 
depends  on  sudi  factors  as: 

(1)  The  number  of  rail  akematives; 

(2)  The  feasibili^  ef  «aoh  aUemaftive 
as  evidenced  by: 

(a)  F^aical  characteristics  of  the 
route  associated  with  each  alternative 
that  are  indicative  of  the  feasibility  of 
using  that  akenative  {or  the  traffic  m 
questioo  (e^..  circvkitry,  track  conditions, 
et  cetera);  aiad 

(b)  The  direct  access  of  both  the 
sh^per  and  ike  receiver  to  each  of  ^e 
rail  alternatives  as  evidenced  by 
individual  rail  tidingg.  neutoal  terminal 
companies,  or  redpracal  switdnog:  or,  if 
direct  access  is  not  availaUe,  then  the 
feasibility  of  using  local  trucking  to 
transport  the  commodity  to  or  from 
terminals; 

(3)  The  tranapaitation  costs 
associated  with  each  altetnattve  (lo 
detennine  if  actual  use  of  alteinatives  is 
due  to  excessive  rates  charged  by  the 
rail  carrier  in  question); 

(4)  Collective  ratemaldng  aim^  the 
railroads  in  question  as  evidenced  by 
rate  bureau  involvement;  and 

(5)  Evidence  of  substantial  raO-related 
investment  or  long-term  supply 
contracts  (more  wei^t  will  be  given 
these  contracts  if  made  prior  to  October 
1. 1980). 

"Hiese  factors  should  be  considered  in 
connection  with  the  preparation  and 
submission  o^  evidence  pertainiflg  to  &e 
presence  or  absence  of  effective 
intramodal  competition.  This  list  is 
neither  exhaustive  nor  mandatory  but 
{vovides  a  general  indication  of  the  type 
of  evidence  that  would  be  appropriate. 

2.  fntermodal  competition. — 
Intermodal  competition  refers  to 
competition  between  rail  carriers  and 
other  modes  for  the  transportation  of  a 
particular  product  between  the  same 
origin  and  destination.  Motor  and  water 
carriage  are  the  main  sources  of 
intermodal  oompetifion  for  raifa<oads. 

a.  Water  carriage. — Water  carriage  is 
restricted  to  certain  geographic  areas 
and  is  generally  used  for  commodities 
mowing  in  bulk.  The  evidence  required 
to  demonstrate  effective  competition 
between  rail  and  water  altemativee  is  in 
many  respects  sinrtlu'  to  that  required 
for  intramodal  competition  among  rail 
carriers.  Parties  in  a  rate  case  should 


provi^flfvidanoe  afeag  tlielnUowing 
lines: 

(1)  The  number  of  alternatives 
inMMviiig  dnecBBt  cairiara; 

(2)  The  feasibility  of  each  alternative 
as  evidenced  by: 

(a)  Pertinent  physical  -characteriatics. 
for  the  product  in  questioo.  of  the 
tranq>ortation  or  routing  associated 
with  each  alternative; 

(b)  The  access  of  both  the  shipper  and 
receiver  to  each  alternative;  and 

(c)  Hk  transportation  costs  of  each 
alternative. 

Again,  these  factors  are  not 
exhaustive. 

b.  Motor  carriage. — Uniike  rail  or 
water  alternatives,  the  availability  of 
many  motor  carrier  alternatives  for 
transportation  services  between  two 
points  can,  in  most  instances,  be  taken 
for  granted.  Therefore,  the  feasibility  of 
using  motor  carriage  as  an  alternative  to 
rail  may  be  viewed  as  depending 
exclusively  on  the  nature  of  the  product 
and  the  needs  of  the  shipper  or  receiver. 
Effective  competition  from  motor 
carriage  may  be  deduced  from  the 
following  types  of  evidence: 

(1)  The  amount  of  the  product  in 
question  that  is  transported  by  motor 
carrier  where  rail  altemcrtives  are 
available; 

(2)  The  amount  of  the  pnnhict  tiMrt  is 
transported  by  motor  oaoier  nndsr 
transportatron  circumstances  {e.g., 
shipment  size  and  distance)  similar  to 
rail; 

(3)  The  .anount  of  the  product  that  is 
transported  using  motor  carrier  by 
sh^jfiers  with  similar  needs 
(distributional,  inventory,  et  cetera)  as 
the  s^per  protesting  the  rate; 

(4)  raysical  characteristics  of  the 
product  in  question  that  may  preclude 
transportation  by  motor  carrier,  and 

(5)  The  transportation  costs  of  the  rail 
and  motor  carrier  alternatives. 

Other  types  of  evidence  on  the 
feasibility  or  nonfeasibility  of  motor 
carriage  as  an  alternative  to  rail  will 
also  be  considered. 

3.  Geographic  Competition. — In 
determming  whether  geographic 
competition  provides  effective 
competition  for  a  particular  rati  service, 
the  Commisaian  shall  consider,  but  not 
be  limited  to,  any  evidence  with  respect 
to  the  following  criteria; 

(a)  The  number  of  alternative 
geographical  sources  of  supply  or 
alternative  destinations  available  to  the 
originator  or  receiver  for  the  product  in 
question; 

(b)  The  number  of  these  ahemartive 
sources  or  destinations  served  by 
different  carriers: 


(c)  Tbe  witaWBtyof  the  prodoct 
avaUable  for  ea^  sooh  soace  or 
required  by  each  such  deetinatioR: 

(dj  The  operational  and  econoB^ 
feasibility  and  relative  costs  of 
transportation  services  from  altecnatiM 
sources  or  te  alternative  *t»«HnaHfm^ 
including,  but  not  limited  to,  the 
consideration  of:  distance  of  sources  or 
destinations,  physical  characteristics  of 
the  routes,  and  transportation  costs  of 
each  alternative. 

fe)  Tlie  accessibiltty  of  each  such 
transportation  alternative; 

(f)  The  capacity  of  each  source  to 
supply  the  product  in  question  or  the 
capacity  of  each  such  destination  to 
absorb  the  product  in  question;  and 

(g)  Evidence  of  substantial  cail-relsted 
investment  or  long-term  supply 
contracts  (more  weight  wHl  be  given 
these  contracts  If  made  prior  to  October 
1. 1980). 

4.  Product  Competition. — In 
determining  whether  |u«dtict 
competition  jBovides  -effective 
competition  for  particular  rail  service, 
the  Commisaien  shall  oomider,  but  not 
be  limited  to,  any  evidence  with  respect 
to  the  following  criteria: 

(a)  The  substitutability  and 
avafiabihty  of  the  substitute  products; 

(b)  He  relative  costs  of  using  the 
substitote  products;  and 

(c)  The  prices,  efficiency,  and -explicit 
and  implicit  transportation  costs  of  the 
substitute  product(B)  relative  to  the 
product  in  question. 

(5)  The  fact  tibat  a  railroad  faces 
geographic  or  product  competitian  with 
respect  to  i  receiver  would  not.  in  and 
of  itself,  establish  tie  existence  of 
effective  geograf^c  or  product 
competition  vis-a-vis  an  originator,  and 
the  fact  that  a  railroad  faces  geographic 
or  product  competition  vis-a-vis  an 
originator  would  not,  in  and  of  itselC 
establish  the  existence  of  effective 
geographic  or  product  competition  vis-a- 
vis a  receiver.  In  any  individual  rate 
case,  a  railroad  seekiog  to  est«d>li8h  that 
receiver  alternatives  effectively  restrain 
railroads  vis-a-vis  originators,  or  that 
originator  alternatives  effectively 
restrain  railroads  vis-a-vis  receivers, 
would  bear  the  burden  of  proof  as  to 
that  issue. 

(6)  The  burden  of  proving  the 
existence  of  effective  geographic  or 
prodnct  competition  shall  to  aU  cases  be 
borne  by  the  railroads. 

[FR  Doc  85-26422  Filed  11-5-85;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  Pension  and  Welfare  Benefit 
Programs 

lAppMoMlon  No.  D-S90S,  et  aL] 

Propoeed  Exemptions;  Pleesey 
Dyriamics,  et  aL 

AQCNCY:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  ComnMnts  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  Ais  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
D.C  20216.  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-1677.  200 
Constitution  Avenue  NW.,  Washington, 
D.C.  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Renter  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  piuvuant  to  section 
408(a)  of  the  Act  and/or  section 


497S(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471. 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Wan 
No.  4  of  1978  (43  PR  47713,  October  17, 
1978)  transferred  the  authority  of  Uie 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Departinent 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Plessey  Dynamics  Empkiyaes 
Retirament  Plan  (die  nan)  Located  in 
Hillside,  New  Jersey 

(AppUcation  No.  D-6e06] 

Proposed  ExempUon 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERJSA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  past  and 
proposed  leasing  of  two  improved 
parcels  of  real  property  (collectively,  the 
Properties)  by  the  Plan  to  Plessey 
Dynamics  Corporation  (the  Employer), 
the  sponsor  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Wan. 
provided  that  the  terms  and  conditions 
of  such  leasing  were  and  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  by  the  Plan  in  like 
transactions  with  unrelated  parties. 

Effective  date:  U  granted,  the 
exemption  will  be  effective  December  5, 
1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  which  had  236  participants 
and  net  assets  of  approximately 
$3,025,484  as  of  March  31. 1984.  The 
trustees  (the  Trustees)  of  the  Plan  are 
Messrs.  )ohn  Kulish.  Ernest  Hildenbrand 
and  Stunuel ).  Marantz,  two  of  whom  are 
current  officers  or  employees  of  the 
Employer  and  one  of  whom  is  a  retired 
officer  or  employee  of  the  Employer. 
Investment  decisions  for  the  Plan  are 
made  by  the  Trustees.  The  Employer  is  a 


manufacturer  of  parts  for  the  aerospace 
and  defense  industries. 

2.  On  October  1. 1965,  the  Plan 
purchased  an  approximately  one-half 
acre  parcel  of  improved  real  property; 
located  at  1420  Oiestnut  Avenue. 
Hillside.  New  Jersey  (the  1420  Propert>'). 
from  unrelated  parties  for  cash  in  the 
amount  of  $138,000.  The  improvements 
consist  of  an  approximately  30  year  old 
single-story,  brick,  block  and  steel 
industrial  building,  about  40  percent  of 
which  is  finished  as  office  space.  The 
remainder  of  the  building  is  used  as  a 
fabrication  area  and  as  a  laboratory    . 
area.  Land  area  not  occupied  by  the 
building  is  paved  and  used  for  paricing. 
On  the  same  date,  the  Plan  entered  into 
a  ten-year  triple  net  lease  (the  1420 
Lease)  of  the  property  to  the  Employer 
at  a  rental  rate  of  $12,780  per  annum, 
and  with  a  ri^t  of  first  refusal 
exerciseable  by  die  employer  at  the 
offer  price  if  the  Wan  received  an  offer 
for  the  property  from  a  third  party 
during  the  lease  term.  The  terms  of  the 
lease  required  the  Employer,  as  lessor, 
to  pay  aU  taxes,  insurance  and 
maintenance  cost,  in  addition  to  all 
repair  costs,  including  those  incurred 
with  respect  to  the  outside  of  the 
building.  On  September  30, 1975,  the 
1420  Lease  was  renewed  at  a  rental  rate 
of  $17,000  per  cmnum.  for  an  eight-year 
term  ending  on  September  30. 1983. 

On  September  28, 1983,  the  Trustees 
agreed  in  writing  to  continue  to  rent  the 
property  to  the  Employer  on  a  month-to- 
month  basis,  pending  the  approval  of  an 
exemption  by  the  Department  of  Labor, 
at  a  monthly  rental  of  $1,541.67,  which  is 
equivalent  to  $18,500.04  per  annum.  The 
agreement  also  provided  for  increased 
public  liability  insurance,  but  otherwise 
incorporated  all  other  terms  and 
conditions  of  the  original  1420  Lease. 
The  Plan  continued  to  rent  the  1420 
Property  to  the  Employer  on  a  month-to- 
month  basis,  at  a  rental  of  $1,54U7  per 
month,  until  December  5, 1984. 

On  November  17. 1983,  the  1420 
Property  was  appraised  by  Dale  R. 
Kiricpatrick,  MAJ.  (Mr.  Kirkpatrick)  of 
Fairlawn,  New  Jersey,  who  determined 
the  fair  market  rental  value  of  the  1420 
Property  as  of  that  date  to  be  $30,000  per 
annum,  or  $2,500  per  month.  Mr. 
Kirkpatrick  also  determined  its  fair 
market  value  as  of  that  date  to  be 
$240,000.  Mr.  Kirkpatrick  is  independent 
of  the  Employer. 

3.  On  October  2, 1967.  the  Wan 
purchased  an  adjacent  approximately 
one-half  acre  parcel  of  improved  real 
property  located  at  1416  Chestnut 
Avenue.  Hillside.  New  Jersey  (the  1416    ; 
Property),  from  unrelated  parties  for 
cash  in  the  amount  of  $118,000. 
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Intproveaents  te  tke  1416  Property 
consist  of  an  approxintatdy  30  year  eld 
single-story  industrial  style  buildiog 
with  a  small  secood-Atory  rear  addition. 
The  area  to  tke  rear  of  the  building  is 
paved  and  used  for  parldag.  On  that 
date  alao,  the  Plan  entered  into  a  ten- 
year  triple  net  lease  (the  1416  Lease)  of 
this  property  to  the  En^f^yer  at  aa 
annual  rental  rate  of  $11,600  and  with  a 
right  of  fiiat  refusal  ejcerciseable  by  the 
Eraplayer  at  the  offer  price  in  the  event 
the  PImi  received  an  offer  from  a  third 
party.  The  terms  of  the  1420  Lease 
regarding  the  responsibilities  of  the 
Employer  as  lessor  are  identical  to  those 
in  the  1420  Lease.  This  lease  was 
renewed  at  the  same  rental  rate  on 
October  1, 1977,  for  a  six-year  term 
ending  on  Gctofcor  1. 1983.  On 
September  28, 1983.  the  Truatees  agreed 
to  continue  the  lease  of  the  1416 
Property  to  the  Bmployer  on  a  xoontb-to- 
month  basis  at  a  mon^ily  rental  rate  of 
$1667.67,  which  is  equivalent  to 
S2SXOk2M  annually.  Except  for  the 
increased  rental  rate  and  increased 
public  liability  insurance,  this  agreement 
incorporated  all  terms  and  conditions  of 
the  original  141&  Lease.  The  Plan 
continued  to  lease  the  VOid  Proper^  to 
the  EmpJoyer  on  a  month-to-month 
basis,  at  a  rental  of  $t667.67  per  month. 
until  December  5, 1964. 

The  1416  Property  was  also  appraised 
by  Hi.  Kirkpatrick  on  November  17, 
1983,  who  determined  its  fair  market 
rental  value  on  that  date  to  be  $50,300 
per  annum.  Mr.  Kirkpatrick  also 
determined  its  fair  market  value  as  of 
that  date  to  be  $411J)0a  The  applicants 
state  that  the  large  increase  in  the  fair 
market  v^ue  and  rental  value  of  the 
1416  Property  was  primarily  attributable 
to  substantial  improvements  made  to  the 
1416  Property  by  the  Employer  between 
October  2, 1977  and  Octobr  1, 1982. 
when  the  1416  Property  was  converted 
from  industrial  usage  to  office  space 
through  the  installation  of  walls,  new 
lighting,  ceiling  tiles,  air  conditioning 
and  waU-te-wall  carpeting.  The  total 
cost  of  the  conversion  was  $86438,  all  of 
which  was  paid  by  the  Employer. 

4.  On  December  5. 1984.  the  Plan  and 
the  Employer  entered  into  retroactively 
effective  two-year  extensions  of  the  1420 
Lease  and  the  1416  Lease,  with  a  one- 
year  renewal  option.  The  lease 
extensions  for  both  Properties  are 
incorporated  in  a  single  document  (the 
Lease  Extension),  and  are  effective  as  of 
October  1, 1983.  with  respect  to  the  1420 
Property  and  as  of  October  2. 1983,  with 
respect  to  the  1416  Property.  The  one- 
year  renewal  option  was  ^iibsequently 
exercised  1^  the  Employer,  making  the 
Lease  Extenaion  effective  until 


September  3a  1086.  agad  October  1. 1886, 

respectively.  lite  teriMoflheLoaae 
Extension  require  rentri  of  tHLB8t  pa 
annun  for  the  1420  ftt>j>erty  and  SS0.300 
per  anauM  for  the  1410  Property,  which 
are  the  ametints  detarwned  to  be  the 
fair  market  restal  vakies  of  Ihe 
Properties,  as  of  Navanber  17. 1983.  by 
Mc.  iCirkpa  trick,  fai  additian  to  leqaktog 
payment  el  tbe  ftill  fair  aacket  rental 
vakies  of  the  I^spertiea.  tbe  Lease 
Extension  provides  that  upon  its 
termination,  all  equipment  braoght  into 
the  1416  Property  in  connection  with  its 
conversion  from  ioduskul  to  office 
us^ge,  including  all  partilisnB,  lighting, 
ceiling  Utles,  v^U-^to-w^  carpeting  aund 
air-conditioning  eqnipmaat.  but 
excluding  all  trade  fixturea.  desks  and 
other  furniture  and  fumishingi,  abaU 
become  the  property  of  the  Plan  and 
shall  remain  in  the  premisea.  Except  for 
these  changes  and  a  reqairement  that 
the  Employer  carry  increased  pubHc 
liability  insurance  for  both  Propertiea. 
the  Lease  Extension  incorporates  the 
terms  and  conditions  of  the  prior 
leases.' 

5.  The  applicants  beheve  that  tbe  priw 
leases  were  oowered  until  December  1, 
1983,  with  respect  to  tbe  1420  Lease  and 
until  December  2. 1988.  ikMi  respect  to 
the  1416  Lease,  i^  the  eneniptive  relidf 
provided  in  section  414(c)(2)  of  the  Act* 
The  ajqjlicants  represent  that  tbey  will 
pay  any  excise  taxes  due  with  respect  to 
the  leases  for  tbe  period  between  these 
dates  and  December  &,  1981  the  date  on 
which  the  current  Lease  Extenaian  was 
executed,  «vitfain  60  days  of  the  date  of  a 
grant  of  this  exenptioB  in  the  Fademl 
Rafistec.  as  well  as  any  back  rental  and 
interest  on  such  rental  as  detennined  to 
be  due  to  by  the  independent  fiduciary 
for  the  Plan  (see  below). 

6.  Leonard  D.  Furman.  Esq.  {Mr. 
Funnan),  of  the  law  firm  of  Levin  & 
Furman.  East  Brunswick.  New  Jersey. 
was  appointed  as  an  independent 
finduciary  for  the  Plan  in  September, 
1983.  Mr.  Funnan  is  independent  of  the 
Employer  and  its  princqials  and  is  an 
attorney  and  certified  public  accountant 
practicing  almost  exclusively  in  the  field 
of  income  taxation,  pensions  and  estate 
tax.  Mr.  Furman  states  that  he 
understands  and  is  aware  of  his  duties 
and  liabilities  as  an  independent 
fiduciary  under  the  Act  Mr.  Furman 
represents  that,  prior  to  the  December  5. 
1984  execution  of  the  Lease  Extensioa 


'.No  exemptkni  is  being  provided  for  the  poasible 
future  sales  of  the  Properties  to  the  Empkoyer 
pursuant  to  the  right  of  first  tebual  provisions  io  the 
prior  leases. 

'The  Department  expresses  no  opinion  as  to 
whether  the  requiraoiants  of  section  414(c)(2)  oflhe 
Act  wflfe  met  twilh  respect  to  Ifaeae  leaaet. 


he  reviewed  its  t 
the  appraisals  of  the  Properties  and  the 
needs  of  the  Han,  induifing  its  needs  for 
liquidity,  diversification  and  a  favorable 
rate  of  return,  and  (tetetaiaei  <ba<  <he 
Lease  Extension  was  appropriate  for 
and  in  the  best  Interest  of  the  Plan.  Mr. 
Furman  also  approved  the  Employer's 
exesdae  of  tbe  oao-ynar  renewal  opliaa 
under  the  Lease  ExtensiOA.  lie  iWaam 
has  BMoitoEed  tbe  En^ayar's 

mm  putt  1  njc  fviiii  uic  Temio  bxxq 

conditions  of  the  Lease  Extension  and 
has  been  prepared  to  enforce  ^e  terms 
of  Ae  Lease  Extension  on  the  Flan's 
bebaff. 

7.  On  September  IS,  1985,  tiie 
Employer  and  the  Tmstees  executed  an 
amendmeirt  {the  Amendment)  to  the 
Lease  Extension.  'Hie  Amendment  was 
reviewed  and  approved  by  Mr.  Fimnan. 
as  the  indepsBdent  idaoiaffy  fo  the 
IHan.  prior  to  its  executioiL  The 
AmendoMnt  provides  ^  Fmplaynr  wjdh 
three  ranewfal  options,  not  to  eaaaed  five 
years  each,  with  the  «Karaiae  «f  each 
such  i«Bewal  •pMaa  to  be  aubiect  to  the 
apkproval  of  the  iodepeBdeHt  &liioiary 
for  tbe  Plan.  Tbe  first  sack  nnewsd 
period  will  canuaeaoe  oaOoteber  1. 
1988  with  isetfieci  to  tfaa  14»  Property, 
and  on  OctobvZ.  1988  aritb  aeapect  ts 
the  1416  Property.  Rented  under  any 
renewal  period  will  be  the  fair  jnadtat 
rental  v^e  of  the  Properties  as 
detennined  within  a  reaaondile  tin»*» 
prior  to  the  exercise  of  the  renewal 
option  by  an  iadependejat  MAX 
appraiser  selected  by  (he  Plan's 
independent  fiduciary.  Tbe  Amendment 
also  provides  the  independent  fiduciary 
with'the  authority  to  require  the 
modification,  for  the  renewal  periods,  of 
any  other  terms  of  &e  Lease  Extension, 
if  he  deems  such  modification(s)  to  be  in 
the  Plan's  best  interest 

8.  Mr.  Funnan  states  that  the  Lease 
Extension  and  the  Ameadmeikt  are 
appropriate  for,  protective  of  and  in  the 
best  interest  of  the  Man  because  Ibay 
are  triple  net  leases  which  permit  the 
Plan  to  receive  a  net  return  of  12.33%  per 
annimi,  based  on  tbe  most  recently 
made  appraisals  of  the  fair  market 
values  of  the  Properties,  fai  addition,  Mr. 
Furman  notes  that  Vb-.  Kirkpatrick,  in 
both  of  his  appraisals  of  the  Properties, 
states  that  ".  .  .  the  rising  rental  market 
in  Hillside  and  the  resulting  potential  for 
increasing  return  on  investment  stiggest 
the  retention  of  <he  subiect  property  as 
an  investment  vehicle  in  preference  to 
sale  at  tbe  present  time."  Mr.  Furman 
states  that  the  Plan  appears  to  have 
sufficient  liquidity  and  ^at  Ab 
Properties  constitute  approximately  17% 
of  the  Plan's  partfobo.  the  remainder  of 
which  is  invested  in  cash  equivalents. 
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govenu&ent  and  corporate  bonds, 
preferred  stock  and  equities.  Mr  Furman 
states  that  the  Plan  is  protected  in  (kaf 
prioi  to  the  exercise  of  any  renewal 
optTon  porsoaat  to  tbe  Amendment  he 
wilT  determine  whether  sadi  reaevnl  is 
in  the  best  fatBivst  of  the  naa  and  its 
particfpants  and  wlff  sefect  an 
independent  M.AJ.  appraiser  to 
determine  die  fair  mailcet  rentaf  vahies 
of  the  nriperttes.  These  vahies  wfB  be 
the  rental  rates  under  any  sadr  renewal. 
Mr.  Ptumau  wffl  nionifor  Hie  Bnpiojrer's 
com!|ra8nee  wfn  all  terms  and 
condcuOBs  of  the  Leflsis  ExteRsion  snd 
Amendment,  wiB  mske  any  decisions 
reQiBfeu  on  beiMli  of  tte  Phb  wM) 
respect  thereto,  and  wfD  take  any 
enforcement  actions  necessary  to 
protect  dke  rights  of  ttte  Plan  and  its 
partidpents  wfth  respect  to  tfie  Lane 
BxtensfOH  8BO  AsMiidmeiit. 

9k  h  SHMMry,  the  apf^kcaaf 
repnsenis  ibtt  die  transxjtioM  meet 
the  sfiatBlorf  criteria  of  sectioD  40S(«)  of 
the  Act  becaivr  («}  the  reatia  onder  dio 
leases  is  ft*  fair  Mrfcet  rental  v»)ae  of 
the  Properties  as  detOTBinsd  at  teast 
onoe  every  five  yews  by  an  tode^odent 
MJU.  sfftakMS  sciectad  by  the 
independent  fidocivy  isr  te  PloK  (b) 
any  reneml  ef  dm  lees«s  sftar 
Decesabsrl.  1964k  cMhcr  has  been  or 
wiS  be  leskimd  by  and  subject  to  the 
approval  of  die  indepesident  fidmaary 
for  the  neis;  snd  (c)  die  Plan's 
indepoadsBt  fidaciary  has  reviewBd  the 
terms  and  conditieas  ai  the  Lence 
Extension  end  AsBendsaeBt.  tlie 
•ppraiaab  of  the  Pramrties  made  Iqr  HI 
independent  kLAJ.  apfiniser  and  the 
needs  of  the  Plan,  tnchiding  its  needs  for 
liquidity,  divervificatioa  and  a  favoraUe 
rate  of  return,  and  has  determtned  that 
the  Lease  Extension  and  Amendment 
are  appropriate  for,  protective  of  and  in 
the  best  mteresl  of  (he  Plan  and  its 
participants  and  beneflciahes. 

For  FttTtber  Infon&atioa  Contact:  Ms. 
Katlieiine  D.  Lewis  of  the  Department, 
telephone  (202}  523-«882.  (This  is  not  a 
toll-free  number.) 

First  HawaSan  Bank  (FHB>  Located  in 
Honelida,  Hawaii 

[^plication  No.  D-3S13] 
Proposed  Exen^Hioa 

The  Department  is  consideTtng 
granting  an  exemption  under  the 
authority  of  section  408(a)  oi  die  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
fordl  in  ERISA  Phjcedupe  7S-1  (40  PR 
1M71,  April  28. 1973)  as  follows: 

ff)  Effective  famiary  1, 1975,  die 
restrictions  of  section  406(a)  9i  the  Act 
and  ttie  sancticms  resshing  fnmi  the 
appUcafion  of  section  4975  of  Ae  Code, 


by  reason  of  section  407f(c)(l)  (A) 
throu^  (IT)  of  the  Cede  shall  not  apply 
to  the  post  and  proposed  sale.  oxchaBse 
or  txaiMfier  between  FKB  antf  certain 
employee  benefit  plans  (tfie  Plans}  of 
multi-£ami^  residential  and  commen:iaI 
mortgage  loans  (Ihe  Mbitgages)  or 
participation  intsrests  therein  (the 
I^rtfdpation  Ihferests)  whkh  are 
originated  by  FHB  provided  that: 

A.  Such  sale,  exchange  or  transfer  is 
expressly  approved  by  a  fiduciaty 
fndependsai  of  FHB  who  has  authority 
to  manager  or  control  those  Man  assets 
being  Invested  In  Mortgages  or 
Participation  Interests; 

B.  The  terms  of  all  transactions 
between  the  Plans  and  FHB  involvfaig 
(be  Mortgages  as  Participation  Interests 
are  not  less  favorable  to  the  Rans  than 
die  terms  generally  available  In  arm's 
length  transacfions  between  unrelated 
parties:        ^ 

C.  No  Investm^t  mana^pment 
advisory,  underwriting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  FHB  with  regard  to  such  sale, 
exchange  or  transfer, 

D.  The  decision  to  invest  in  a 
Mortgage  or  Particlpatloo  Intetest  Is  not 
part  of  an  arrangement  under  which  a 
Dducfary  of  a  Plan,  acting  wlA  the 
knowledge  of  FHB,  causes  a  transaction 
to  be  made  with  or  £ar  die  benefit  of  a 
party  in  Interest  [as  defined  In  section 
3(14)  of  the  ActI  with  reelect  ia  die  Plan; 
and 

E.  FHB  shall  maintain  for  the  dumtlou 
of  any  Mortgage  or  Participation  faiterest 
whidt  is  sold  to  the  Plans  ponaant  to 
this  exemption,  records  ncxsessary  to 
determine  whether  me  conditions  of  utis 
exemption  have  been  met.  The  records 
referred  io  above  most  be 
unconditlonaHy  available  at  their 
customary  location  for  examination,  for 
purposes  reasonaUy  rrfated  to 
protecting  rights  uihbbi  the  nans,  during 
normal  bnafness  homs  by:  any  tmstee, 
investment  manager,  employer  of  Han 
participants,  onplojnee  organization 
whose  members  are  covered  by  a  Plan, 
participant  or  beneficiary  of  a  Pfan. 

(II)  Effective  January  1, 1973,  the 
restrictions  of  section  40e(a)  of  the  Act 
and  the  sanctions  resultii^  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  die  Code  sbatt  not  apply 
to  any  transactions  to  wMeh  such 
restrictions  or  taxes  wonld  otherwise 
ap^dy  merely  because  a  person  is 
deemed  to  be  a  party  in  intetest 
(including  a  ftdaciary)  with  lespett  to 
the  Pfan  by  virtue  of  provfattqg  services 
to  the  Plan  [or  who  has  a  relafioash^)  to 
such  service  providot  describad  in 
section  3(14)  (F),  (G),  (K),  or  P)  of  the 
Act]  solely  because  of  flic  ownership  of 


a  Mortgage  or  Participation  Interest  by 
such  Plan. 

SuMary  of  Facta  and  irspsswlstiuns 

1.  FHB  is  a  whoOy-owned  subei^ary 
of  First  Hawaiian,  bic.  (FHT).  a  pubBcIy- 
held  cotporatiott.  The  stocks  of  FHI  are 
traded  on  the  over-the-counter  market. 
FHI  is  a  registered  bank  hoUing 
company  under  the  Bank  Holc&og 
Company  Act  of  1956.  FHB  is  a  full 
service  bank  conducting  general 
commercial  and  savings  bank  busioess 
and  offeriag  trast  services,  lits 
investBkSBts  consist  of  Gonuaecdal,    . 
agricultural,  real  estate  (both 
construction  and  permanent  mortgage) 
and  cansusaer  locms  as  well  as  ioraign 
loans  and  lease  finandng.  FHB  is 
chartered  aoder  the  laws  of  the  State  of 
Hawaii  and  is  regulated  and  audited  by 
the  Bank  Enamtnar  of  the  Hawul 
Department  of  Commefca  and  Consoater 
ASalrs.  Deposits  in  FHB  are  insured  by 
die  Federal  Deposit  lasuraaca 
Corporation,  and  FHB  is  subject  to  die 
regulations  and  audits  ior  awmhsr 
banks.  As  of  DecenOier  31.  igM.  FHB 
had  assets  tota^  t2.B«  Jga,BOft  Pm, 
as  of  die  same  date,  had  assets  of 
$2.772,07(M)00. 

Since  January  1, 1075,  Piffle  aa  a 
custodial  tiaatse.  has  sold  ftrtdpation 
Interests  and  Mortgages  to  the  Hawaii 
Carpenters  Pension  Tmst  Pimd  (the 
Fund)  and  to  other  invcstafs.  Th« 
Mortgages  and  PartidpatlaB  laterests 
sold  by  FKB  to  the  Fand  have  consisted 
of  constructian  and  permanent  first 
mortgs^  loans  orlgbiated  by  FHB  in  the 
ordinary  course  of  its  basiness.  II  is 
anticipated  diat  any  prospactiva 
transactions  with  Rffi  will  hKiade  the 
Fund  as  weB  as  the  foUowteg  employee 
beneflt  plans  over  winch  FKS  is  or  amy 
in  die  fslure  serve  as  a  castotfia)  trustee: 
Hawaii  Laborers  Pessimi  Trust  Pimd; 
Hotel  Union  and  Hotel  Industry  of 
Hawaii  Pension  Trust;  Hawaii  Siractural 
Ironworicers  Pea^on  Tntst  Fund;  Hawaii 
Masons  and  Pfasterers  Pension  Trast 
Fond;  Hawaii  Reiirfbrctng  fronworiters 
Pension  Trost  Fmd;  Roofers  Union 
Local  221  Pension  Trust  Fund;  Pacific 
Blectrica)  Contractors  Asaocialiaa — 
bitemetional  Brotherhood  of  Electrical 
Workers  Pension  Trust  Fund;  Glaziers, 
Architectural  Vfetal  &  Classworkers 
Pension  Trust  Fand;  and  The  Hotri 
industry-^.L,W.U.  PsRsion  T^nst  Fmid. 
The  transactions  widi  the  sbove 
referenced  I'lans  will  also  involve 
Mortgages  and  I^Blicipatiosi  Interests 
that  are  similar  to  those  prevtmisly 
sctiuired. 

2.  FHB  sells  either  the  entire  Mortgage 
or  a  Participation  Interest  to  the  Plans. 
In  a  purticlpatiun  arrangement,  FHB 
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typically  retains  a  10  percent  to  25 
percent  interest  in  the  Mortgage.  With 
respect  to  a  loan  for  which  retroactive 
relief  is  being  requested  on  behalf  of  the 
Fund,  FHB  has  retained  a  32  percent 
interest. 

3.  As  stated  above,  FHB  has  a  pre- 
existing relationship  with  the  Plans  as  a 
custodial  trustee,  a  position  which  does 
not  provide  FHB  with  any  discretionary 
authority  with  regard  to  investment  of 
the  Plan's  assets.  This  limitation  on 
HFB's  discretionary  authority  is 
expressly  set  forth  in  the  Trust 
Agreement  between  the  Plans  and  FHB. 
Additionally,  as  a  result  of  servicing  the 
Mortgages  and  Participation  Interests 
previously  acquired  by  the  Plans,  FHB 
became  a  party  in  interest  to  the  Plans 
so  that  any  subsequent  sale  of 
Mortgages  or  Participation  Interests 
would  constitute  a  prohibited 
transaction  under  section  406(a]  of  the 
Act.  The  applicant  represents  that  the 
transactions  do  not  involve  a  conflict  of 
interest  or  present  a  situation  where 
advantage  can  be  taken  of  the  Plans  or 
the  trustees  of  the  Plans  because  all 
decisions  regarding  investment  in  the 
Mortgages  or  Participation  Interests  are 
made  by  Plan  Hduciaries  who  are  . 
independent  of  FHB.' 

4.  FHB  initiates  a  Mortgage  by 
reviewing  a  loan  application  &om  a 
potential  mortgagor  which  includes  a 
mortgage  proposal  consisting  of  a 
summary  of  facts  relating  to  the  loan, 
setting  forth  such  matters  as  the  terms  of 
the  Mortgage,  a  description  of  the 
property  securing  the  Mortgage  and  an 
appraisal  of  the  property  from  a 
qualified  appraiser.  FHB  has  imposed 
strict  underwriting  guidelines 
concerning  the  applicant's  credit 
worthiness  and  the  value  of  the 
collateral  which  must  be  satisfied  before 
any  decision  is  made  to  fund  a 
Mortgage.  Once  assembled  and  verified, 
all  mortgage  applications  between 
$100,000  to  $500,000  are  presented  to  the 
HFB's  Loan  Committee,  consisting  of 
twelve  officers  of  FHB.  who  determine 
whether  a  proposed  Mortgage  is  a  good 


'  While  staling  a^innatively  that  FHB  would  not 
make  investment  decisions  regarding  the  Mortgages 
or  Participation  Interests,  the  exemption  application 
states  that  in  some  situations  it  is  possible  that 
investment  decisions  have  been  or  will  be  made  by 
trustees  of  the  Plans.  The  Department  notes  that 
where  the  construction  on  the  property  which 
secures  the  Mortgage  was  by  a  contributing 
employer  to  the  Plan  and  a  principal  of  such 
employer  exercises  fiduciary  authority  in  approving 
the  Plan's  investment  in  the  Mortgage,  a  separate 
prohibited  transaction  under  section  406(b)  of  the 
Act  may  occur,  which  transaction  would  not  be 
covered  by  this  exemption.  See  also  condition  D  of 
Part  I  of  this  exemption  which  has  the  effect  of 
precluding  relief  under  section  406(a)  of  the  Ad  for 
certain  transactions  undertaken  for  the  benefit  of 
parties  In  Interest 


risk  and  should  be  approved.  Mortgage 
requests  in  excess  of  $500,000  are 
reviewed  by  an  Executive  Committee 
consisting  of  ei^t  officers  and  directors 
of  FHB.  If  a  loan  application  is 
approved,  FHB  makes  a  preliminary 
commitment  to  the  mortgagor.  The 
commitment  becomes  binding  after  FHB 
presents  a  mortgage  package  to 
investors  (typically  savings  and  loan 
institutions,  pension  plans,  *  or  other 
financial  institutions  or  federal  agencies 
such  as  the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporation)  and  the  investors 
agree  to  purchase  Mortgages  or 
Participation  Interests. 

5.  Generally,  the  average  loan  to  value 
ratio  has  not  exceeded  75  percent  for  the 
Mortgages.  In  the  event  a  greater  loan  to 
value  ratio  is  warranted,  commercial 
loan  insurance  would  be  required.  The 
yield  provided  by  the  Mortgages  or 
Participation  Interests  has  been  and  will 
continue  to  be  the  prevailing  rate  on 
comparable  mortgages  at  the  time  of 
sale. 

6.  In  most  cases,  the  Mortgages  or 
Participation  Interests  previously  sold  to 
the  Plans  have  had  excellent  payment 
histories,  with  no  Plan  experiencing  any 
losses  except  in  one  instance.  The 
aforementioned  Mortgage,  in  the  original 
amount  of  $13.2  million  and  involving 
the  Fund,  represented  a  construction 
loan  made  by  FHB  to  Kona  Pacific 
Partners  (Kona),  an  unrelated  borrower, 
on  December  21. 1979.  The  loan  carried 
interest  at  a  floating  rate  per  annimi 
equal  to  2V^  percent  above  the  prime 
interest  rate  charged  by  FHB  on  prime 
commercial  short-term  credits  to  large 
borrowers.  The  loan  was  for  a  term  of  18 
months  and  had  an  optional  6  month 
extension.  The  loan  was  primarily 
secured  by  a  first  mortgage  on  a  128  unit 
condominium  project  located  in  Kailua- 
Kona,  Hawaii.  The  collateral,  which  was 
valued  by  John  Child  and  Co.,  Inc.,  an 
unrelated  entity,  had  an  appraised  value 
of  $17.7  million. 

On  December  21. 1979,  the  Fimd 
acquired  a  30  percent  Participation 
Interest  in  the  construction  loan  for  $4 
million.  FHB  retained  a  32  percent 
Participation  Interest  valued  at  $4.2 


•The  Department  notes  that  the  application  does 
not  address  the  separate  prohibited  transactions 
under  section  406(a)(1)(B)  of  the  Act  which  would 
exist  should  any  of  the  Mortgates  originated  by  FHB 
and  subsequently  purchased  by  the  Plans  involve 
loans  to  any  party  in  interest  with  respect  to  the 
purchasing  Plan.  Accordingly,  no  relief  is  afforded 
by  this  proposed  exemption  for  such  transactions. 
However.  FHB  will  request  from  the  dale  of  the 
grant  of  this  exemption  potential  borrowers  to  list  in 
their  loan  application  their  relationship  to  any 
pension  plan  in  an  effort  to  assist  a  potential 
purchasing  plan  in  determiiUng  whether  the 
bonower  may  t>e  a  party  in  interest. 


million.  The  remaining  Participation 
Interests  were  sold  to  two  imrelated 
entitites. 

On  December  1, 1961,  Kona  defaulted 
on  the  construction  loan.  At  that  time, 
the  Fund  had  received  total  principal 
and  interest  payments  of  $2,708,123. 
There  was  also  an  undrawn  balance  of 
$5,205.  In  addition,  the  Fund  was  owed 
an  interest  payment  of  $32,827  for 
December  1981. 

The  Fund  learned  of  the  default  on 
December  21, 1981.  At  that  time,  Kona 
made  a  written  request  to  the  lenders  for 
an  extension  of  the  construction  loan 
but  the  request  was  denied.  Therefore, 
on  behalf  of  the  other  participating 
lenders  and  at  their  direction,  FHB,  in 
accordance  with  the  strategy  agreed  to 
among  the  lenders,  pursued  solutions  to 
the  default.  A  collective  agreement  was 
subsequenUy  reached  among  the  parties 
as  to  the  appropriate  course  of  action.  In 
reaching  consenstis,  the  Fund  trustees 
represented  the  Fimds'  interests  and 
they  participated  in  the  discussions  and 
decisions  of  the  lenders. 

On  February  16, 1963,  a  foreclosure 
complaint  was  filed  by  the  lenders  in  the 
Circuit  Court  of  the  Third  Circuit  of  the 
State  of  Hawaii  (the  Court).  On 
September  6, 1983,  the  Court  granted  a 
motion  for  partial  Summary  Judgment 
and  Decree  of  Foreclosure.  "The  Court 
confirmed  the  motion  on  November  8, 
1983.  (According  to  the  exemption 
application,  at  the  time  the  foreclosure 
decree  was  granted,  the  Fund's 
Participation  Interest  in  the  construction 
loan  carried  a  total  outstanding 
principal  balance  of  $2,060,348  and  total 
accrued  interest  of  $613,401.) 

On  April  11, 1984,  a  foreclosure  sale 
was  held  and  a  bid  price  of  $6.9  million 
was  approved.  The  net  amoimt 
recovered  by  the  Fund  in  proportion  of 
its  interest  was  $2,067,902.  In  lieu  of 
additional  cash,  the  Fimd  received  15.85 
units  in  the  already  completed  Kona 
Pacific  condominiums. 

According  to  the  exemption 
application,  the  appraised  value  of  the 
condominium  units  has  allowed  full 
recovery  of  the  principal  due  on  the  loan 
but  there  remains  delinquent  interest  in 
the  amount  of  $585,847  still  owed  the 
Fund.  With  respect  to  recovering  back 
interest  the  exemption  application 
states  that  although  the  Fund  trustees 
intend  to  hold  onto  the  units  imtil  they 
can  be  sold  at  or  above  their  appraised 
value,  prospects  are  minimal  that  the 
sale  will  allow  a  substantial  recovery  of 
the  delinquent  interest' In  the  interim. 


*  As  stated  alMve.  the  scope  of  this  proposed 
exemption  is  limited  to  the  sale,  exchange  or 

Continued 
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the  exemption  aj^lication  states,  the 
units  are  earning  net  Tental  income  of 
approximatety  16,000  per  monfL 

7.  The  Plans  have  paid  no  investment 
management,  investment  advisory,  sales 
commission  or  simitar  fee  to  FHB  with 
respect  to  the  ac.qubition  or  tale  of  the 
Mortgages  or  Participation  Interests.  The 
applicant  represents  that  the  Plans  have 
paid  no  i^ore  for  ttie  Mortgages  or 
Participation  Interests  than  have  been  or 
would  be  paid  by  an  unrelated  party  in 
an  arm's  length  ttflnsactSon. 

a  An  transactfons  relating  to  the 
Mortgages  or  the  Ptartlcfpation  Interests 
are  coiitroBed  by  a  servicing  agreement 
(the  Servicing  Agreement)  if  a  Mortgage 
is  sold,  or  by  a  participation  agreement 
(the  l^uticipatfon  Agreement]  tf  a 
Partid^atfon  hitemf  is  sold.  FMB 
represents  these  agreements  are  typical 
of  the  agreements  roottnely  used  by 
banks.* The  Servicfarg  AgreemeiU  or  the 
Participation  Agreement  has  been 
submitted  to  Plan  fiuuclai'les  for  tfieir 
review  prior  to  tfte  Han's  pnrdiase  of  a 
Mortgage  or  Participation  Interest.  At 
the  time  of  sale,  FHB,  pursuant  to  dM 
Servicing  Agreement  or  the  Pecrtidpation 
Agreement,  custoiuaiily  provides  to  tfie 
Plans  Ae  foRowhig:  (a)  "Rie  Mortgage  or 
Partic^iation  Interest  therein  evidencing 
a  first  Hen  on  fee  simple  absolute  title  or 
leasriurid  title  to  tfie  mortgaged 
property;  (b)  an  American  Land  Title 
Association  form  of  mortgagee's  title 
insurance  policy  for  the  t^^t  of  the 
Plan  to  tfie  extent  of  the  Plan's  interest; 
(c)  all  relevwLsecnrity  agreements;  (dj 
an  appraisal  report  on  the  mortgaged 
property;  and  [e]  insurance  policies 
providing  coverage  for  fire  and  other 
hazards  maintained  on  the  mortgaged 
property  to  the  extent  of  tfie  Plan's 
interest 

Further,  in  said  agreements.  FHB  has 
agreed  to  originate,  administef  and 
service  the  Mortgages  and  Pbticipation 
Interests  in  accordance  wint  the  doe 
diligence  standards  and  procedures  and 
practices  generalhr  observed  and 
followed  by  it  wim  respect  to  all 
Mortgage  and  Participation  Interest 
transactions. 

9.  PHB's  duties  under  the  Servicing 
Agreement  and  the  Participation 
Agreement  inchide  the  following:  (a)  To 
collect  aO  payments  mtder  the 


transfer  of  Kforfgagea  aad  Participation  Interests 
b«*wwii  PHB  md  tfce  Ptoin.  This  exemption  does 
not  exlMirf  M  Mqr  odMr  «(«kl>«iw  of  Pirl  4  cf  Tide  I 
of  Hm  Act  wWck  nary  herve  oocarred  bjr  rt^mm  of 
the  FiomI's  aquisitioo  of  tka  PartKipation  laterMt  in 
the  Kona  loan. 

*No  exemption  &x>m  section  406  of  the  Act  is 
being  graotfl^  for  (raiiMction*  ptuviMitf  to  (he 
Servicing  Apwagar  ar  tetictiHOBB  A^eeiBHM 
beyond  thai  wUdk  i»  prai«i4ed  by  the  ilabitofy 
CMeaiption  pursuant  to  section  408(^2)  sf  the  Act. 


Mortgages  or  Partidpetion  bUercsts  as 
they  become  due;  jh\  to  deposM  aD  fands 
received  on  behalf  as  each  Mortgage  or 
Particq)afion  Interest  in  a  separate 
account  on  behalf  of  the  relevant  Plan 
and  to  apply  properlv  eJJ  sums  collected 
by  and  on  account  of  each  such 
Mortgage  or  Partk^tion  Interest  to 
principal  and  interest,  lease  rent,  taxes, 
assessments,  other  public  charges, 
repairs  and  maintenance  and  haiard 
and  file  and  mortgage  insurance 
premiums;  (c)  f e  submit  to  (he  relevant 
Plan,  at  least  annually,  as  au(Qt  of  the 
balance  in  each  Flan's  account  together 
with  a  certification  (hat  aD 
disbursements  were  made  for  proper 
purposes  as  weD  as  to  make  availaUe 
for  inspection  by  the  Plan  any  records 
maintained  widt  respect  to  the  Mortgage 
or  Partlcipatfott  Interest;  (d)  to  retain 
physical  possessfcw  of  die  mortgage 
instruments;  and  (e)  upon  default  on  a 
Mortgage,  to  give  pttmpt  notice  of 
defaott  to  the  Plan,  to  foreclose  upon  the 
property,  orpurdtase  the  mortgaged 
property  at  a  foreclosure  of 
comraiMioner's  sole  and.  If  necessary, 
maintain  or  (fispose  of  the  property  so 
acqutned-^PHB  is  not  entffled  to 
additfonal  eompensafilon  during  its 
managenent  of  the  orartgajBd  property. 
Decisions  regarding  foreclosure  options 
and  determinations  as  to  propeity 
management  are  made  on  botalf  of  the 
Plans  uy  persons  incwpendent  of  FHB. 

10.  FHds  conpe  ilea  (ion  fbr  servicing 
the  Mortgages  and  Plartidpetfon 
Interests  ie  Mreed  to  at  the  flme  each 
Mortgage  or  Participation  Interest  is 
accepted  by  the  Plan.  The  applicant 
represents  the  Frfws  set  vicing  fee  is 
determined  on  the  eerac  basis  as  are  tfte 
fees  charged  investore  otfier  tfian  dte 
Plan  who  ^milarfy  invewt  to  the 
Mortgages  and  PBrtiefpetioR  Interetrts. 
Also,  PHB's  fee  ie  contristeHt  wftfi 
servicing  fees  charged  throo^oet  the 
United  States  for  siaiilar  serrices. 

11.  It  is  onderstood  by  the  parties  to 
the  Servicing  Agreement  and  tfie 
Partic^tlon  Agreetnent  tilt  tlie  sale  of 
a  Mcvtgage  or  Participation  Interest 
shall  be  without  recoerse.  However,  tite 
Servicing  Agreement  and  Pvticipation 
Agreement  state  that  in  the  event  of  a 
default  OQ  any  Mort^ige.  FHB  nMy 
repurchase  from  the  Pfon  a  Mortgage  Of 


*Tbe  Dayaftoient  Aotm  (bat «»  apylicaaoo  d«e* 
nat  wUrM*  Um  aaparMt  pMMkM*  ttaoMctM* 
under  section  4g»  (a)(iKA>  el  tha  Act  which  w«mM 
exist  whart  ufoa  fBracteaure  tha  PUa  iituMias  M» 
to  laal  property  and  Midi  ptopttty  a*  a  partia» 
thaiast  is  laasad  to  a  party  JM^MuMtwilk  ratyact 
to  tha  plan.  Mocaovtr,  if  tha  aar^  im  tailaivtt  hmUt 
such  lease  is  an  employer  of  employaaa  csvated  by 
the  Plan,  the  aqaiaition  af  emplaytr  real  property 
which  may  violata  prawfaioiu  of  section  4(]04a]i2} 
and  407  of  the  Act.  Accardingly,  no  relief  is  uBariai 
Iky  (his  proposed  exemption  tot  sach  tiansactiona. 


Partickwtion  Interest  plus  iatarest  to  the 
date  01  such  repurdwse. 

12.  FHB  represeate  that  as  •  result  ef 
being  a  party  in  interest  tvitb  respect  to 
a  Plan  b^  virtoe  of  senridng  the 
Mortgages  it  uroiald  be  pn^hbiled  from 
engq^ng  in  otiier  GOBuoerdai 
transactions  with  a  Plan,  audi  sack  as 
the  making  of  loans,  which  have  nothing 
to  do  witfi  (he  mortgages  or 
Participation  Interests  held  by  a  Plan. 
The  Department  has  considered  PHB's 
request  for  such  traneactioas  and  has 
decided  that  because  the  servicing 
relationship  is  established  as  a 
necessary  reeeft  of  the  prior  perdioee  of 
a  Mortgeige  or  Partidptttfon  htereet  by  a 
Plan,  Sttbsetiaent  transeetioBs  between 
FHB  and  tf»e  Plane  otherwise  prr^ibfted 
by  section  408fa),  are  not  ISreiy  to 
present  an  inieient  abuse  poteiitfaL 
Accordingfy,  the  Belief  (meet  has 
determined  it  would  oe  sppropriete  to 
propose  the  rrfief  f^m  section  40B(a]f 
contained  in  Part  U  of  the  proposed 
exemption. 

13.  fai  smnmary,  die  apphcant 
represents  that  6k  transsctioiis  satisfy 
the  statutory  crfterta  of  section  4aB(a)  of 
the  Act  because:  (a)  The  transactions 
were  and  will  be  between  (he  Plans  and 
FHB  (a  federally  regulated  institutionj 
and  are  transactions  made  in  ttie  regular 
course  of  PHB's  business;  (b}  aD  Han 
decisions  to  invest  in  Mortgages  and 
Participation  Interests  were  and  wS  be 
made  by  Plan  fidudaries  who  who  are 
independent  of  PHB:  (c)  the  Plans  have 
paid  no  more  for  the  Mortgages  or 
Participation  Interests  than  would  be 
paid  be  as  wnetated  party  in  aa  am'* 
length  trans  actioa;  |d)  PHB^s  servicing 
fee  has  been  and  will  cootinue  to  be 
similer  to  fees  charged  other  inveetors  in 
Mwtagages  or  Partidpetioii  Interests 
and  have  been  and  wkl  be  coasistent 
with  that  chsLTged  in  tlie  open  market;  (e) 
the  Mortgages  were  and  will  be  all  first 
liens  on  commercial  and  nalti-faaaSy 
residential  property;  (f{  FHR  has  and 
will  cootintte  to  provide  written 
warranties  and  representationR 
regarding  the  Mortgages  aad 
Partidpetioo  Interests;  and  (g)  in  all  but 
one  instance,  tin  Mortgages  and 
Participatioo  Interests  wfaick  have  been 
sold  by  FHB  to  the  Plans,  have  bad  a 
long  term  history  of  successful 
repayment 

Notice  to  Interested  ffersons 


In  additton  to  the  notice  l   , 

outlined  in  ttie  general  provieione  of  tlas 
notice,  PHB  agrees  to  provide  ce|^  of 
the  notice  of  propoeed  expemptioa  and 
any  subsei^nt  ^ant  of  sach  exeetptieB 
to  all  employee  beaeSt  plans  with  wl 
FHB  may  contract  in  the  future  to 
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provide  services  as  described  herein. 
Such  notification  will  be  provided  prior 
to  FHB's  entering  into  a  contract  to 
provide  such  services. 

For  Further  Information  Contact  Ms. 
Jan  D.  Broady  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

James  R.  Scfawebel  ft  Associates,  PA. 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  KfinneapoUs,  Minnesota 

(Application  Na  D-eoSS) 

Proposed  Exemption 

The  Depculment  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  PR  18471.  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash  sale 
(the  Sale)  by  the  Plan  of  a  parcel  of 
improved  real  property  (the  Property)  to 
Mr.  James  R.  Schwebel  (Mr.  Sdiwebel). 
a  disqualified  person  with  respect  to  the 
Plan,  for  a  sales  price  equal  to  the  higher 
of  the  fair  market  value  as  determined 
by  an  independent  appraiser  on  the  date 
of  such  Sale  or  the  total  expenditures 
incurred  by  a  money  purchase  plan  (the 
Money  Purchase  Plan)  in  connection 
with  the  acquisition  of  the  Property  and 
by  the  Plan  in  the  holding  of  the 
Property  as  calculated  on  the  day  of  the 
Sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  with  one  participant. 
Mr.  Schwebel  and  assets  of  $408,196  as 
of  December  31, 1964.  Mr.  Schwebel  is 
the  principal  shareholder  of  Schwebel, 
Sieben  &  Hanson.  P.A.  (previously 
James  R.  Schwebel  &  Associates,  PA.), 
a  professional  corporation  engaged  in  ' 
the  practice  of  law,  and  the  employer 
and  sponsor  of  the  Plan  (the  Employer). 
Mr.  Schwebel  also  serves  as  an  officer 
and  director  of  the  Employer  and  as 
trustee  for  the  Money  Purchase  Plan  and 
the  Plan  (the  Plans).  The  Plan  was 
terminated  on  July  31. 1978,  and  all 
participants  with  the  exception  of  Mr. 
Schwebel  received  distributions.  The 
Money  Purchase  Plan,  which  was  also 
sponsored  by  the  Employer  and  which 
was  also  terminated  July  31, 1978,  had  in 
1962  originally  acquired  a  vendor's 
interest  in  a  contract  for  deed  (the 
Contract)  on  the  Property  through  the 
investment  of  assets  retained  in  its 
frozen  trust  It  is  represented  that  the 
Plan  subsequently  acquired  its  interest 
in  the  Property  through  its  mei^r  (the 


Merger)  in  1984  with  the  Money 
Purchase  Plan.  *  Accordingly,  it  is 
represented  that  die  Plan  is  currently  the 
owner  of  the  Property  subject  to  a  VA 
sponsored  first  mortgage  (the  Mortgage). 

2.  Mr.  Schwebel  proposes  to  purchase 
the  Property  fit>m  the  Plan  for  a  cash 
amount  determined  on  the  date  of  Sale 
at  the  higher  of:  (aj  Its  appraised  market 
value;  or  (b)  the  totid  expenditures 
incurred  by  the  Plan  and  the  Money 
Purchase  Plan  in  connection  with  the 
acquisition  and  holding  of  the  Property.* 
It  is  represented  that  the  Plan  will  incur 
no  real  estate  commissions  or  fees  in 
connection  with  the  Sale. 

3.  The  Property  consists  of  a  detached 
two  family  dwelling  located  at  5028 
Hiawatha  Avenue,  Minneapolis, 
Minnesota.  Approximately  one  month 
prior  to  the  Money  Purchase  Iran's 
acquisition  of  the  Contract  Mr.  Clarence 
W.  Sutton  (Mr.  Sutton)  purchased  the 
underlying  Property  &t)m  Ms.  Sharon 
Rundquist  (Ms.  Rundquist)  for  a  total 
sales  price  of  $129,900.  At  the  time,  the 
Property  was  subject  to  the  Mortgage  of 
approximately  $32,000  in  favor  of  United 
Mortgage  Corporation  of  Minneapolis 
which  was  subsequently  assigned  to 
First  United  Mortgage  of  San  Diego.  It  is 
represented  that  Mr.  Sutton  paid  earnest 
money  of  $13,000  to  Ms.  Rundquist  and 
delivered  the  Contraot  in  the  amount  of 
$116,900  which  wrapped  Mr.  Sutton's 
assimiption  of  the  Mortgage  with  the 
Contract  amount  of  $84,900. 

On  September  1, 1982.  the  Money 
Purchase  IHan  acquired  the  Contract  at 
a  25%  discount  frtim  the  Contract    - 
amount  of  $84,900.  The  Money  Purchase 
Plan  paid  $63,675  plus  additional 
interest  of  $633.67  for  a  total  purchase 
price  of  $64,308.67  (the  Purchase  Price) 
for  the  Contract  It  is  represented  that 
Ms.  Rundquist  and  her  father,  Mr. 
Sutton,  are  unrelated  third  parties  with 
respect  to  the  Plans  or  to  Mr.  Schwebel. 

On  August  1, 1983.  Mr.  Sutton 
defaulted  on  the  Contract  after  having 
made  eleven  payments  to  the  Money 
Purchase  Plan  at  $1,169.90  per  month 
totalling  $12,659.00  and  consisting  of 
$439.92  a  month  payment  on  the 


'  It  li  represented  that  the  Plani  prior  to  the 
Merger  were  not  disqualified  persons  wth  respect 
to  each  other  under  section  4975(e)(2)  of  the  Code 
such  that  the  transfer  of  assets  from  the  Money 
Purchase  Plan  to  the  Plan  would  involve  violations 
of  section  4975  of  the  Code.  The  Department  by  this 
exemption  is  not  proposing  relief  for  any 
transaction  which  might  involve  violations  of 
section  4975  of  the  Code  with  respect  to  the  transfer 
of  assets,  specifically  the  Property,  from  the  Money 
Purchase  Plan  into  the  Plan  as  a  result  of  the  Merger 
of  the  two  Plans. 

*  It  is  represented  that  the  Sale  will  not  result  in  a 
contribution  to  the  Plan  such  that  the  limitations  set 
forlh  in  section  4lS(c)  of  the  Code  would  be  relevant^ 
to  the  subiect  transaction. 


Mortgage  and  the  remainder  on  the 
Contract  Upon  default  by  Mr.  Sutton. 
Mr.  Schwebel,  as  trustee  for  the  Money 
Purchase  Plan,  cancelled  the  Contract 
but  the  Money  Purchase  Plan  continued 
to  make  payments  of  $439.92  on  the 
Mortgage.  Mr.  Schwebel  represents  that 
both  Ms.  Rundquist  and  Mr.  Sutton  are 
or  were  judgment-proof.  Accordingly,  no 
legal  action  has  been  filed  by  Mlf 
Sdiwebel. 

On  November  27, 1984,  the  Money 
Purchase  Wan  and  the  Plan  filed  Form 
5310  with  the  Internal  Revenue  Service 
in  order  to  merge  the  Money  Purdiase 
Plan  into  the  Plan  for  administrative 
convenience. 

For  the  twenty-nine  month  period 
between  October  1982  until  March  1985. 
the  Money  Purchase  Plan  and  the  Plan 
have  collectively  paid  $12,757.68  in 
monthly  installments  on  the  Mortgage. 

In  addition,  the  Wans  have  paid 
$2,002.81  for  maintenance,  insurance,      , 
and  utilities  for  the  Property  from 
September,  1983  until  March.  1985,  and    . 
have  paid  real  estate  taxes  of  $1,029.10   - 
for  a  total  of  taxes,  maintenance, 
insurance,  and  utilities  of  $3,031.91.  In 
order  to  determine  on  the  date  of  the 
Sale  the  total  expenditures  incurred  by 
the  Plan  and  the  Money  Purchase  Plan 
in  acquiring  and  holding  the  Property, 
the  applicant  proposes  to  aggregate  the 
amoimt  of  the  Purchase  Price  and  the 
total  of  the  monthly  installments  paid  by 
the  Plan  and  the  Money  Purchase  Plan 
on  the  Mortgage  (the  Mortgage 
Payments)  plus  the  total  of  the  taxes, 
maintenance,  insurance,  and  utilities 
costs  to  the  Plans  (the  Outiays).  As  of 
March  1985,  the  total  expenditures  were 
approximately  $80,098.28. 

It  is  represented  that  Mr.  Schwebel 
will  assume  the  obligation  to  make 
monthly  payments  on  the  Mortgage  and 
will  pay  all  costs  to  assume  the 
Mortgage.  Further,  it  is  represented  that 
the  Plan  will  be  released  from  any 
obligation  to  make  payments  on  the 
Mortgage  after  the  Sale. 

4.  On  January  25, 1985,  Mr.  James  M. 
Martin  (Mr.  Martin).  MAI.  SRPA.  of 
Johnson,  Child.  Martin  &  Assoc.  Inc., 
5353  Wayzata  Blvd.,  Minneapolis, 
Minnesota,  appraised  the  Property.  Mr. 
Martin  has  determined  the  current 
maricet  value  of  $87,000  for  the  Property 
in  "as  is"  condition.  Mr.  Martin 
estimated  the  cost  of  cleaning,  repairing, ' 
and  decorating  the  Property  at  $2,000, 
and  the  price  of  $1,000  for  the  purchase 
of  used  stoves  and  refiigerators  for  the  ' ' 
Property. 

5.  From  the  date  of  Mr.  Sutton's 
default  Mr.  Schwebel  represents  that 
the  Property  has  not  been  rented, 
because  the  Property  needs  repair  and  is 


Federal  Regtoter  /  Vol.  sq  No.  215  /  Wednesday,  November  6.  1985  /  Notices 46197 


not  in  a  rentable  condition.  It  is 
repreaented  that  the  Property  has  been 
listed  for  sale  for  more  than  one  month 
at  a  purchase  price  of  $69,000,  but  the 
Plan  has  received  no  offers  at  this  price 
or  any  price. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  Sale  meets 
the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

(a)  This  is  a  one  time  transaction  for 
cash; 

(b)  The  Han  will  receive  the  greater  of 
the  fair  market  value  for  the  Property  on 
the  date  of  Sale  as  determined  by  an 
independent,  qualified  appraiser  or  the 
total  expenditures  incurred  by  the 
Money  Purchase  Plan  and  the  Plan  in 
connection  with  the  acquisition  and 
holding  of  the  Property  as  calculated  on 
the  day  of  the  Sale  by  adding  the 
Purchase  Price  to  the  Mortgage 
Payments  plus  the  Outlays;  (c)  the  Plan 
will  incur  no  real  estate  commissions  or 
fees  in  connection  with  the  Sale;  (d)  the 
Sale  will  enable  the  Plan  to  divest  of  an 
asset  which  produces  no  income  and 
invest  the  proceeds  in  potentially  higher 
yielding  assets;  (e)  Mr.  Schwebel.  the 
only  participant  in  the  Plan,  desires  to 
consummate  the  Sale;  and  (f)  Mr. 
Schwebel  will  assimie  the  obligation  to 
make  monthly  payments  on  the 
Mortgage,  will  pay  all  costs  associated 
with  the  assumption  of  the  Mortgage, 
and  the  Plan  wUl  be  released  of  its 
obligatioQ  to  make  payments  on  the 
Mortgage. 

Notice  to  Interested  Persons:  Because 
Mr.  Schwebel  is  the  sole  participant  in 
the  Plan  to  be  affected  by  the  proposed 
transaction,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Coomients  and  requests  for  a 
public  hearing  are  due  30  days  after  the 
date  of  pubUcation  of  this  notice  in  the 
Federal  Register. 

For  Further  Information  Contact:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-6861.  (This  is  not  a 
toll-free  number.) 

Standard  Precast,  Inc.  Profit  Sharing 
Plan  (the  Plai^  Located  in  lacksonville, 
Florida 

(AppUcetion  No.  D-5947] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exempUon  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 


the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  lease  of  certain  real  property  by 
the  Plan  to  Standard  Precast.  Inc.  (the 
Plan  Sponsor)  provided  the  terms  of  the 
lease  are  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  uiuelated 
party. 

Effective:  If  granted,  the  proposed 
exemption  will  be  effective  on 
December  1, 1984. 

Summary  of  Facts  and  Representations 

1.  The  nan  is  a  profit  sharing  plan 
with  .28  participants  and  total  assets  of 
$731,035  as  of  July  31, 1984.  The  trustees 
of  the  Plan  are  Mr.  Carl  W.  Peterson  and 
Mrs.  Barbara  L  Peterson,  officers  of  the 
nan  ^wnsor.  The  Plan  Sponsor  is 
engaged  in  the  business  of  making 
precast  concrete. 

2.  The  Plan  owns  a  5.5  acre  tract  of 
land  and  improvements  located  on 
Phillips  Highway  in  Jacksonville,  Florida 
(the  Property).  The  Plan  purchased  the 
Property  in  1974  from  an  unrelated  party 
at  a  cost  of  $50,000.  The  Plan  leased  the 
Property  to  the  Employer  pursuant  to  a 
lease  executed  on  June  28, 1974.  (the  Old 
Lease).  The  Old  Lease  was  for  a  15-year 
term.  On  September  1, 1976.  die  Old 
Lease  was  modified  (the  Modified 
Lease).  The  Modified  Lease  was  for  a  5- 
year  term,  with  one  5-year  option  to 
renew.' 

3.  It  is  now  proposed  that  the  Plan 
continue  to  lease  the  Property  to  the 
Plan  pursuant  to  a  lease  which  became 
effective  on  December  1, 1964  (the  New 
Lease).  The  New  Lease  has  an  initial 
term  of  10  years  with  two  5-year  options 
to  renew.  The  rental  rate  is  $1,490  per 
month,  the  fair  maricet  rental  value  of 
the  Property  as  determined  by  an 
independent  appraiser,  with  rental 
adjustments  every  two  years  to  reflect 
the  fair  maricet  rental  value  of  the 
Property.  The  Plan  Sponsor  is 
responsible  for  the  maintenance  and 
upkeep  of  the  Property,  as  well  as  for 
the  payment  of  insurance,  sales  taxes 
and  real  estate  taxes. 

4.  An  appraisal  of  the  Property  was 
performed  by  an  independent  appraiser. 


'The  Applk^nt  r«pre««nt«  that  the  Old  l«aM  and 
the  Modified  Lease  were  not  prohibited  transactiona 
until  July  1, 1984  because  they  were  exempted  by 
section  414  of  the  Act  The  Department  expresses  no 
opinion  as  to  the  applicability  of  section  414  of  the 
Act  in  this  instance.  The  applicant  further 
represents  that  it  will  pay  any  excise  tax  which  may 
be  due  as  a  result  of  the  Old  Lease  and  the  Modified 
Lease  for  the  period  )uly  1. 1984  tlirougb  November 
Sa  1984  within  60  days  of  the  granting  of  this 
proposed  exemption. 


Robert  A.  Miles,  SJI.S.,  of  Jacksonville. 
Florida  (the  Appraiser).  The  Appraiser 
established  the  fair  mariiet  value  of  the 
Property  at  $137,500  and  the  fair  market 
rental  value  of  the  Property  at  $17,875 
per  year  or  $1,490  per  month  as  of  April 
18, 1984.  The  Property  represenU 
approximately  18  percent  of  the  total 
assets  of  the  Plan. 

5.  Mr.  A.B.  Blackburn  has  been 
appointed  the  independent  trustee  (the 
Independent  Trustee)  for  the  New  Lease, 
effective  November  30, 1984.  The 
Independent  Trustee  has  made  the 
following  representations: 

(a)  He  is  an  attorney  who  has  been 
practicing  law  in  Jacksonville,  Florida 
for  over  25  years  and  is  familiar  with  the 
Act  and  the  liabilities  and 
responsibilities  of  fiduciaries 
thereunder. 

(b)  He  is  independent  of  the  parties  to 
the  proposed  transaction. 

(c)  He  has  examined  the  New  Lease 
and  its  terms  and  has  determined  that  it 
is  appropriate  and  suitable  for  the  Plan. 

(d)  The  rent  payable  for  die  first  two 
years  is  equal  to  the  fair  market  rental 
value  of  the  Property  as  determined  by  a 
competent  appraiser. 

(e)  He  has  examined  the  Appraisal 
and  inspected  the  Property. 

(f)  The  annual  rental  income  will 
provide  a  13  percent  cash  return  on  the 
current  appraised  vahie  of  the  Property 
and  the  Property  appears  to  have 
substantial  appreciation  potential. 

(g)  He  will  monitor  the  terms  of  the 
Lease  assuring  the  prompt  and  regular 
payment  of  the  rents. 

(h)  He  will  select  an  independent 
appraiser  to  make  an  appraisal  of  the 
noperty  every  two  years  and  adjust  the 
rent  to  the  fair  maricet  rental  value. 

(i)  He  v^  determine  whether  or  not 
the  Plan  Sponsor  may  exercise  the 
option  to  renew  the  New  Lease. 

6.  In  summary,  the  appticant 
represents  that  the  propsed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  biecause: 

(a)  the  Independent  Trustee  has 
determined  that  the  New  Lease  is  in  the 
interests  of  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries; 

(b)  all  of  the  terms  of  the  New  Lease 
are  fair  market  value  terms,  and 

(c)  the  Appraiser  has  established  the 
fair  market  rental  value  of  the  Property. 

For  Further  Information  Contact  Ms. 
Linda  M.  Hamilton  of  the  Department, 
telephone  (202)  623-8881.  (This  is  not  a 
toll-free  number.) 
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Pnipond  ExtonsioB  of  ft^faitad 
TkaoMclion  Exanptton  (in^  n-lM  for 
Cattain  l^aaaactioQS  iovoMag  IIm 
Alaska  TMDuler-Employar  PBoakto 
Trust  (th«  Plan)  Located  ia  Anchorage, 
Alaska 

(Applicatiaa  No.  I>-81M) 
Proposed  Exemption 

The  Department  is  proposing  to 
extend  temporarily.  PTE  82-184  (47  FR 
52246.  November  la  1882)  until  May  16, 
1988.  Authority  to  grant  the  proposed 
exemption  is  given  the  Department 
under  section  40e(a)  of  the  Act.  section 
4975(c)(2)  of  the  Code  and  the 
Procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 197S). 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a]  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4875(c)(lXA) 
through  (D)  of  the  Code  sfaaU  not  apply 
until  A4ay  16. 1988  to  the  sales  of  certain 
resideitfial  units  (the  Units)  located  near 
Palm  Springs.  California,  l^  Desert 
Horizons,  Inc.  (Desert  Horizons),  a 
wholly  owned  corporation  of  the  Plan, 
to  parties  in  interest  to  the  Plan  who  are 
not  fiduciaries  [within  the  meaning  of 
section  3(21)(A)  of  the  Act],  provided  the 
following  conditions  are  satisfied: 

(1)  (A)  Every  thirty  days.  Desert 
Horizons  shall  publish  in  the  7^  Desert 
Sun,  a  price  list  delineating  each 
available  Unit  and  the  price  at  whidi  it 
is  offered  for  sale  to  the  general  public. 

(B)  For  thirty  days  from  the  initial 
publicatiaa,  no  sale  of  any  such 
advertised  lAiit  shall  be  made  to  a  party 
in  interest  even  if  such  party  oUen 
more  than  the  advertised  price. 

(C)  If.  after  thirty  days  from  the  initial 
publication,  no  non-party  in  interest 
offers  to  purchase  the  Unit,  a  party  in 
interest  shall  become  an  eligible 
purchaser,  but  only  at  the  advertised 
price  or  at  a  higher  price. 

(D)  A  party  in  interest  shall  not  be 
eligible  to  purchase  a  Unit  whose 
advertised  price  has  been  altered  until 
the  expiration  of  thirty  days  following 
publication  at  die  altered  price. 

(E)  All  prospective  purchasers  shall 
complete  a  questionnaire  indicating 
whether  diey  are  a  party  in  interest  with 
respect  to  the  Plan. 

(2)  Prior  to  the  execution  of  a  contract 
for  the  sale  of  a  Unit  to  a  party  in 
interest  Walker  and  Lee.  Inc.  (Walker 
and  Lee),  serving  as  the  independent 


appraiser  for  the  Plan,  shall  nibaiit  to 
Mr.  Jay  a  Wahlin.  CPA  (Mr.  Wahlin), 
the  independent  fiduciary,  a  letter 
certifying  that  baaed  on  all  relevant 
market  factors,  the  sales  price  for  the 
Unit  is  not  less  than  its  fiiir  market 
value: 

(3)  No  contract  for  sale  of  a  Umt  shall 
be  executed  until  Mr.  Wahlin 
determines  whether  the  prospective 
purchaser  is  a  party  in  interest  with 
respect  to  the  Plan.  Upon  identification 
of  such  party,  Mr.  Wahlin.  having  access 
to  all  information  and  documentation 
that  he  deems  necessary  for  an  informed 
determination,  shall  evaluate  and 
approve  the  proposed  transaction,  based 
on  determination  made  that  (i)  the 
published  advertisement  procedures  of 
condition  (1)  above,  not  fully  met  and 
(ii)  the  terms  and  conditions  of  such 
sales  are  at  least  as  equal  to  those  that 
the  Plan  would  receive  in  a  similar 
transaction  with  an  unrelated  party.  In 
the  event  Mr.  Wahlin  resigns  from  his 
position  as  independent  fiduciary,  or  if 
his  appointment  is  otherwise 
terminated,  the  Plan  shall  notify  the 
Department's  Office  of  Regulations  and 
Interpretations  of  the  name  and 
qualifications  of  a  prospective  successor 
fiduciary.  Appointment  of  such 
successor  shall  be  effective  thirty  days 
after  receipt  of  such  aotiflcation,  unless 
the  Department  issues  a  letter  to  the 
Plan  explaining  its  objections;  and 

(4)  The  Plan  or  Desert  Horizons  shall 
maintain  accurate  records 
demonstrating  compliance  with  the 
conditions  of  this  exemption  for  all 
covered  transactions. 

Effective  Dates:  If  granted,  this 
proposed  exemption  will  be  effective 
May  15, 1985.  It  will  expire  on  May  15, 
1988. 

L  Background 

This  proposed  exemption  is  requested 
in  an  appUcation  filed  with  the 
Department  on  May  29. 1985  by  Desert 
Horizons.  The  application  incorporates 
by  reference  all  facts  and 
representations  contained  in  Exemption 
Application  No.  D-2853,  which 
comprised  the  record  imderiying  PTE 
82-184. 

As  noted  above,  on  November  19, 
1982,  the  Department  granted  PTE  82- 
184  which  conditionally  permitted:  (1) 
the  proposed  sales  of  certain  residential 
units  located  in  the  Desert  Horizons 
devek>pment  by  Desert  Horizons,  to 
parties  in  interest  of  the  Man  who  are 


not  fiduciaries;  and  (2)  the  proposed 
extensions  of  credit  by  the  plans  to  the 
parties  in  interest  in  connection  with  the 
sales.  PTE  82-184  expired  on  May  15, 
1985.  Accordingly.  Desert  Horizons 
seeks  an  extension  of  the  sales  portion 
of  this  exemption  until  May  15. 1988. ' 
This  will  enable  Desert  Horizons  to  offer 
the  Units  to  all  eligible  persons  through 
three  additional  prime  (winter)  selling 
seasons.* 

O.  Summary  of  Facts  and 
Representations 

A.  The  V\an  is  a  defined  benefit 
collectively-bargained  multiemployer 
pension  plan  established  in  1966 
between  certain  contributing  employers 
and  Local  Union  959  of  the  International 
Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America 
(the  Union).  The  Plan  is  administered  by 
a  board  of  trustees  (the  Trustees] 
consisting  of  four  employer  and  four 
union  representatives.  As  of  July  31, 
1985,  die  Han  had  9,500  participants  and 
total  assets  of  $414  milUon.  Investment 
decisions  for  the  Plan  are  divided 
primarily  between  the  Trustees  and 
Mercer  Meidinger  Company. 

B.  Desert  Horizons,  which  has  been 
wholly  owned  by  the  Plan  since  1977,  is 
a  development  and  construction 
company  based  in  California.  Initially. 
Desert  Horizons  built  and  marketed  135 
residential  units  (typically  priced  in  the 
$235,000  to  $375,000  range)  and 
memberships  in  an  accompanying  golf 
course  and  clubhouse  on  275  acres  of 
land  located  in  Indian  Wells,  California. 
Subsequent  to  the  marketing  of  the 
Units,  Desert  Horizons  decided  to 
change  its  policy  by  constructing  model 
homes  and  then  building  Units  after 


'  Because  of  the  improved  market  for  tecond 
home  mortgage*,  the  Plan  jm  longer  oBxn  financing 
to  new  purchasers  of  homes  at  Desert  Horizons. 
According  to  the  exemption  applicatioa,  prospective 
homebuyera  are  directed  to  arrange  ftnanacing  from 
other  sources.  The  Plan,  however,  stiD  honors  prior 
loan  commitments. 

•Since  PTE  82-184  was  granted,  there  has  been 
only  one  Instance  of  its  ntilization.  According  to  the 
exemption  application,  it  is  unclear  In  this  case 
whether  the  purchaser  was  a  party  in  interest  After 
close  scrutiny  by  the  Plan  and  in  the  opinion  of  the 
Plan's  counsel.  It  was  determined  that  the 
homebuyer  was  not  a  party  in  interest  but  merely  a 
service  provided  to  the  union  a^iLiated  with  the 
Plan.  Despite  the  limited  use  of  the  exemption,  the 
Plan  fiduciaries  believe  that  prudence  dictates  that  ■ 
an  efTort  be  made  to  extend  tlie  exemption  so  that 
Desert  Horizons  will  realize  the  broadest  potential 
market. 
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sales  has  been  UMisununated.  To  date, 
approximately  160  Units  liave  been  sold. 

C.  Hie  price  for  each  Unit  has  been 
established  by  Walker  and  Lee,  an 
unrelated  residential  real  estate 
company  located  in  Santa  Ana, 
California.  Based  on  extensive  market 
analysis.  Walker  and  Lee  has  reviewed 
all  properties  and  priced  the  Units 
uniformly.  Printed  price  lists  «vill  again 
be  made  avculable  to  the  public  and 
sales  persoimel  will  be  instructed  to  sell 
the  Units  at  the  estabUshed  price.  To 
provide  an  assurance  that  parties  in 
interest  will  not  receive  concessions 
from  Desert  Horizons  or  the  Plan,  no 
sale  of  a  Unit  will  be  made  to  a  party  in 
interest  until  the  Unit  has  been 
advertised  to  the  public  in  the  The 
Desert  Sun  for  a  period  of  thirty  days 
after  Walker  and  Lee  has  determined 
the  Unit's  price.  If  the  Unit  is  not 
purchased  within  the  requisite  time 
frame  by  a  non-party  in  interest,  a  party 
in  interest  will  become  eUgible  to 
purchase  the  Unit,  but  only  at  the 
advertised  price  or  at  a  higher  price.  In 
addition,  all  prospective  purchasers  will 
be  required  to  complete  a  questionnaire 
indicating  whether  or  not  they  are 
parties  in  interest. 

D.  To  facilitate  sales  of  the  Units 
during  a  period  of  high  interest  rates  and 
generally  depressed  housing  market 
conditions,  and  in  an  effort  to  reduce  the 
monthly  carrying  costs.  Desert  Horizons 
formerty  offered  all  prospective 
purchasers  a  12  percent  mortgage  loan 
which  they  were  not  required  to  accept. 
As  stated  in  Footnote  One.  the  Plan  no 
longer  offers  financing  to  prospective 
purchasers  due  to  an  improved  market 
for  second  home  mortgages. 

E.  Mr.  Wahlin,  who  is  independent  of 
the  Plan  and  Desert  Horizons,  will 
continue  serving  as  the  independent 
fiduciary  for  the  proposed  sales 
transactions.  Mr.  Wahlin  is  a  CPA  who 
heads  his  own  accounting  firm  in  Palm 
Desert.  California.  Mr.  Wahlin 
represents  that  as  a  small  practitioner, 
his  fiduciary  experience  and  experience 
in  administering  the  various  provisions 
of  the  Act  are  not  extensive.    . 
Nevertheless,  he  believes  his  knowledge 
of  the  Act  and  fiduciary  responsibilities 
is  more  than  adequate.  As  a  tax  and 
financial  advisor,  Mr.  Wahlin  states  that 
he  deals  with  implied  fiduciary 
responsibilities  and  liabilities  on  a 
regular  basis.  In  addition,  he  explains 
that  he  has  consulted  with  counsel  for 
the  Plan  regarding  the  duties, 
■%s-H>n8ibilities  and  liabilities  imposed 


on  plan  fiduciaries.  He  furdier  asserts 
that  he  understands  his  duties. 
responsibiUties  and  Uabilities  in  acting 
as  a  fiduciary  with  respect  to  the  Plan. 

Mr.  Wahlin  states  that  he  has  no 
objection  to  the  continuation  of  the  sales 
transactions  described  in  PTE  82-184 
since  it  expands  the  maricet  for  the 
Units.  He  says  this  is  even  more 
important  in  light  of  the  President's 
recent  tax  proposal  which  may  have  the 
effect  of  diminishing  the  market.  Mr. 
Wahlin  feels  the  best  interest  of  the  Plan 
will  be  met  by  the  sale  of  current  and 
future  inventory  at  a  fair  price.  He 
explains  this  goal  can  be  obtained 
sooner  by  allowing  a  party  in  interest  to 
purchase  a  Unit  at  fair  market  value. 

As  the  independent  fiduciary.  Mr. 
Wahlin  will  continue  having  the 
responsibility  for  determining  whether  a 
prospective  buyer  is  a  party  in  interest 
If  the  party  is  a  party  in  interest.  Mr. 
Wahlin,  having  access  to  all  pertinent 
Desert  Horizons'  documents  necessary    ' 
to  evaluate  each  transaction,  will  again 
be  required,  prior  to  sale,  to  determine 
that  the  advertised  price  procedure  has 
been  followed.  Then,  Mr.  Wahlin  will 
certify  that  the  terms  and  conditions  of 
the  transactions  do  not  constitute  a 
price  "break"  to  the  party  in  interest 

F.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  terms  and  conditions  of  section 
408(a)  of  the  Act  because:  (1)  Desert 
Horizons  will  have  a  larger  group  of 
potential  buyers  for  the  Units;  (2)  each 
transaction  will  be  conducted  on  arm's 
length  terms  and  certified  by  Mr. 
Wahlin.  the  independent  fiduciary  for 
the  Plan;  and  (3)  the  exemption  will 
facilitate  the  sale  of  the  Units  at  their 
fair  market  value. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  will  be 
provided  to  all  interested  persons  by 
publication  in  the  Alaska  Teamster 
newsletter  within  40  days  of  the  date  of 
publication  in  the  Federal  Register.  Such 
notice  shall  include  a  copy  of  the  notice 
of  pendency  of  the  exemption  as 
pubUshed  in  the  Federal  Register  and 
shall  inform  interested  persons  of  their 
right  to  comment.  Comments  are  due 
within  70  days  of  the  date  of  publication 
of  the  proposed  exemption  in  the 
Federal  Register. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady,  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 


Boston  Financial  Real  Estate  Equify 
Group  Trust  (the  Group  Trust  or  Trust) 
Located  in  Boston,  Massachusetts 

(Application  No.  I>-ei97] 

Proposed  Exemption 

Sectioa  L  Exanption  for  Certain 
Transactions  Involving  the  Group  Trust 

(a)  The  restrictions  of  sections  406(a), 
406(b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
~  of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  appfy  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  in  are 
met 

(1)  Tnnsactions  Between  Partiea-ln- 
Interest  and  the  Group  Trust:  General. 
Any  transaction  between  a  party-in- 
Interest  with  respect  to  a  plan  which  has 
an  interest  in  the  Group  l^st  (a 
Participating  Flan)  and  the  Group  Trust 
or  any  acquisition  or  holding  by  the 
Group  Trust  of  enq>loyer  securities  or 
employer  real  property,  if  the  party  in 
interest  is  not  Boston  Financial  Real 
Estate  Advisors  Limited  Partnership 
(Boston  Financial)  or  one  of  its  affiliates, 
any  other  Trust  maintained  by  Boston 
Financial  or  one  of  its  affiliates,  and  it 
at  the  time  of  the  transaction, 
acquisition  or  holding,  the  interest  of  the 
Participating  Han.  together  with  the 
interests  of  any  other  Participating  i^ans 
maintained  by  the  same  employer  or 
employee  organization  in  the  Group 
Trust  does  not  exceed  10  percent  of  the 
total  of  all  assets  in  the  Group  Trust 

(2)  Special  Transactions  Not  Meeting 
the  Criteria  of  Section  1(a)(1)  Between 
Employers  of  Employees  Covered  by  a 
Multiemployer  PJan  and  the  Group 
Trust 

Any  transaction  between  an  employer 
(or  an  affiliate  of  an  employer)  of 
employees  covered  by  a  multiemployer 
plan  (as  defined  in  section  3(37)(A)  of 
the  Act  and  section  414(f)(1)  of  the 
Code)  that  is  a  Participating  Plan,  and 
the  Group  Trust  or  any  acquisition  or 
holding  by  the  Group  Trust  of  employer 
securities  or  employer  real  property,  if 
at  the  time  of  the  transaction, 
acquisition  or  holding — 

'The  interest  of  the  multiemployer  plan 
in  the  Group  Trust  exceeds  10  percent  of 
the  total  assets  in  the  Group  Trust  but 
the  employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan  and 
would  not  be  a  "substantial  employer"  if 
"5  percent"  were  substituted  for  "10 
percent"  in  the  definition  of  "substantial 
employer." 
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(3)  Aoqutsitioas.  SaJea.  or  Holdings  of 
Empk^rer  Securitiee  and  EmpJoyer  Real 
Property. 

(A)  Except  as  provided  in  subsection 
(B)  of  this  section  (3).  any  acquisition, 
sale  or  holding  or  employer  securities  or 
employer  real  property  by  the  Group 
Trust  which  does  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(Z)  of  this  Section  L  if  no  commission 
is  paid  to  Boston  Financial  or  to  the 
employet.  or  any  affiliate  of  Boston 
Financial  or  the  employer  in  connection 
with  fte  acquisition  or  sale  of  employer 
securities  or  the  acquisition,  sale  or 
lease  of  employer  real  property;  and 

(i)  In  the  case  of  emfMoyer  real 
property — 

(aa)  Each  parcel  of  employer  real 
property  and  the  improvements  thereon 
held  liy  the  Croup  Trust  are  suitable  (or 
adaptaUe  witiioat  excessive  cost)  for 
use  by  different  tenants,  and 

(bb)  Hie  property  of  die  Group  Trust 
that  is  leased  or  held  for  lease  to  others, 
in  the  aggregate,  is  dispersed 
geogrm»hicaUy. 

(ii)  Ib  the  case  of  employer 
sectiritiea — 

(aa)  Neither  Boston  Fmandal  nor  any 
of  its  affihates  is  an  affiliate  of  the 
issaer  of  the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either 

1.  The  Group  Trust  owns  the 
obligation  at  the  time  the  plan  acquires 
an  interest  in  the  Group  Trust,  and 
interests  in  the  Croup  Trust  are  offered 
and  redeemed  in  accordance  with 
valuation  procedures  of  the  Trust 
applied  on  a  uniform  or  consistent  basis, 
or 

2.  Immediately  after  acquisition  of  the 
obligation  by  the  Group  Trust  not  more 
than  25  percent  of  the  aggregate  amount 
of  obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  such  plan,  and  at  least  50 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  persons  independent  of  the 
issuer.  Boston  Financial,  its  affiliates, 
and  any  collective  investment  fund 
maintained  by  Boston  Financial  or  its 
af^liates,  shall  be  considered  to  be 
persons  independent  of  the  issuer  if 
Boston  Fmancial  is  not  an  affiliate  of  the 
issuer. 

(B)  In  the  case  of  a  Participating  Plan 
that  is  not  an  eligible  individual  account 
plan  (as  defined  in  section  407(d)(3)  of 
Ae  Act),  the  exemption  provided  in 
subsection  (A)  of  ttiis  section  (3)  shall  be 
available  only  if.  immediately  after  the 
acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which  Boston 
Financial  or  its  affiliate  has  investment 


discretion  does  not  exceed  10  percent  of 
the  fair  market  value  of  all  the  assets  of 
the  Participating  Plan  with  respect  to 
which  Boston  Financial  or  its  affiliate 
has  such  investment  discretion. 

(C)  For  purposes  of  the  exemption 
contained  in  subsection  (A)  of  this 
section  (3),  the  term  "employer 
securities"  shall  inchide  securities 
issued  by.  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to.  a  person  who  is  a  party-in- 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relation^p  to  the 
employer  desaibed  in  section  3(14)  (E). 
(C).  (H),  or(I)oftheAct. 

(b)  lie  restrictions  of  section  406(a)(1) 
(A)  through  (D)  and  section  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4e7S(c)(l)  (A)  throng  (E)  of  Ae  Code 
shall  not  apply  to  the  transactions 
described  below,  if  the  conditions  of 
Section  III  are  met. 

'    (1)  Certain  Leases  and  Goods. 

The  fumiafaing  erf  goods  to  the  Group 
Trust  by  a  party-in-interest  with  respect 
to  Participating  Man  or  the  leasing  of 
real  property  owned  by  the  Trust  to 
such  party-jn-interest  and  the  incidental 
furnishing  of  goods  to  such  party-in- 
interest  by  the  Trust,  if— 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Croup  Trust  in 
connection  with  real  property  owned  by 
the  Trust 

(B)  The  party-in-interest  is  not  Boston 
Financial  any  affiliate  of  Boston 
Financial,  or  one  of  the  other  Trusts;  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amoimt  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Group  Trust  wi  A  the 
same  party-in-interest  or  any  affiliate 
thereof)  does  not  exceed  the  greater  of 
$25,000  of  0.5  percent  of  the  fair  market 
value  of  the  assets  of  the  Group  Trust  on 
the  most  recent  valuation  date  of  the 
Trust  prior  to  the  transaction. 

(2)  Transactions  Involving  Places  of 
Public  Accommodation. 

The  furnishing  of  services,  facilities 
and  any  goods  incidental  to  such 
services  and  facilities  by  a  place  of 
public  accommodation  owned  by  the 
Group  Trust  to  a  party-in-interest  with 
respect  to  a  Participating  Plan,  if  the 
services,  facilities  and  incidental  goods 
are  furnished  on  a  comparable  basis  to 
the  general  public. 

(c)  The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 


Code  shaM  not  apply  to  the  fiaUowing 
transaction  if  the  conditiont  of  Section 

ni  are  met 

Any  transaction  between  the  Groop    | 
Trust  and  a  person  who  is  a  party  in 
interest  with  reqiect  to  a  Participating 
Plai.if— 

(1)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Participating 
Plan,  or  solely  by  reason  of  a 
relationship  to  a  service  provider 
described  in  section  3(14)  (F),  (C),  (H),  or 
(I)  of  the  Act,  or  both,  and  the  person 
neither  exercised  not  has  any 
discretionary  authority,  control, 
responsibility  of  influence  with  respect 
to  the  investment  of  the  Participating 
Plan's  assets  in.  or  help  by.  the  Croup 
Trust 

(2)  At  the  time  of  die  transaction,  the 
interest  of  the  Participating  Plan, 
together  with  the  interests  of  any  oAer 
Participating  Plan  maintained  by  the 
same  employer  or  employee 
organization  in  the  Croup  Trust,  does 
not  exceed  20  percent  of  the  total  of  all 
assets  in  the  IVnst  and 

(3)  The  person  is  not  Boston  Financial 
or  an  affiliate  of  Boston  Financial 

(d)  The  restrictions  of  section  406(a)(1) 
(A)  through  (D)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4g75(cKl)  (A)  through  (D)  of  the 
Code  shall  not  apply  to  the  purchase       I 
and  sale  of  units  of  beneficial  interest  in 
the  Croup  Trust  if  no  more  than 
reasonable  compensation  is  paid 
therefor,  each  purchase  and  sale  is 
authorized  in  writing  by  a  fiduciary  of 
the  Participating  Plan  who  is  - 

independent  of  Boston  Financial  and       I 
any  of  its  affiliates,  and  the  applicable 
conditions  of  Section  ID  are  met. 

Section  IL  Excess  Holdings  ExemptiaH    ' 
for  Employee  Benefit  Plans 

(a)  The  restrictions  of  sections  406(a] 
and  407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section      j 
4975(c)(1)  (A)  through  (D)  of  the  Code      I 
shall  not  apply  to  any  acquisition  or 
holding  of  qualifying  employer  securities 
or  qualifying  employer  real  property 
(other  than  through  the  Group  Trust)  by 
a  Participating  Plan  if  (1)  the  acquisition 
or  holding  constitutes  a  prohibited 
transaction  solely  by  reason  of  being 
aggregated  with  employer  securities  or 
employer  real  property  held  by  the  i 

Group  Trust;  (2)  the  requirements  of        ' 
either  paragraph  (a)(1)  or  paragraph 
(a)(2)  of  Section  I  of  this  exemption  are 
met  and  (3)  the  applicable  conditions 
set  forth  in  section  III  of  this  exemption 
are  met 
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(a)  At  the  fine  l!ie  tmnactim  it 
eateMd  into,  and  at  &•  ttme  of  any 
subsequent  wtwl  iwtaaf  IImA 
requites  the  coBMHt  of  Boatoo  Ffnuidal 
or  its  affiliate,  die  tetBM  of  tha 
trainactioe  are  Mt  teae  fanrorable  to  the 
Group  niut  duB  tiK  tefmB  yneraliy 
avaiiaye  in  «ai'a-4e«8lh  transactions 
between  warelated  partiea. 

(b)  fiostoo  Fumnriri  or  its  afRHAt^Hf 
maintaic  for  a  period  of  six  years  froa 
the  date  af  tiae  tranwartioa  the  reconls 
neceasaiy  to  enable  tbe  persaas 
described  in  paragrflfih  (c)  of  tliis 
Section  III  to  detennine  whether  ihe 
conditions  of  this  exeiaption  have  been 
met.  except  that  (1)  a  prohfljlted 
transaction  wiH  not  be  consifdered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  Boston  Financial 
or  its  affiliates,  the  records  aie  lost  or 
destroyed  prior  to  tfie  end  of  the  aix- 
year  pef4od.  and  (2)  no  party  in  intareat 
shall  t>e  snbjeot  to  tiia  civfl  pewlty  tim 
may  be  nsaeased  airfar  section  SWJH  of 
the  Act  or  to  the  taxes  impooed  by 
section  4«7S  (a|  and  (b|  of  the  Code,  if 
the  eecocds  an  not  maintained,  or  an 
ndl  avaiiaWe  far  niSMliialiiiii  as 
requited  by  para^aph  (c)  bdow. 

(c)(lj  Exo^  as  piovided  in  section  2 
of  this  para^i^iii  (c)  and 
notwithstanding  any  provisions  of 
subsections  (aj  (2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (b)  of  this  Section  III  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Participating 
Plan  who  has  aothority  to  acquire  or 
dispose  of  Ae  interests  in  the  Gfonp 
Tnret  of  the  Participating  Plan  or  any 
duly  authorized  employee  or 
representative  of  siic^  fkinciary, 

(C)  Any  contribotiog  employer  to  any 
Participating  Plan  or  any  daly 
authorized  employee  or  representative 
of  sueh  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Bartidpeting  Plan,  or  any  dirfy 
authorised  employee  or  representative 
of  such  participant  or  beneficiary. 

(2|  None  of  the  persons  described  in 
subparagraphs  (B)  tiiroogh  (D)  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  Boston 
Financial  or  its  af&liate.  or  commercial 
or  financial  iBfonnation  which  is 
privileged  or  cooiideatial. 

Section  IV.  nafimtioos  and^Soaerai 
Rules 

For  the  pwposes  of  this  exemptiasi. 


M  Tte  Isrs -the  Grmp  Tmr  Shan 

include  any  pofcict 
that  may  hereafter 
operated  and  aHtaafsd  by  I 
Financial  or  its  -*ft*^^  im  ttwiiliafty 
the  sane  ounncr  as  tiie  Boston 
Financial  Real  Estate  fiqwly  Groop 
Trust. 

(b)  An  "afSiiate"  of  a  person 
inchides — 

(1)  Any  peraoB  directiy  or  MMbrectiy 
throogh  one  or  ouMC  i 
controlling,  contrattod.  hy,  or  i 
comoMB  oontral  with  the  t 

(2)  Any  officer,  dimotoc  enployee. 
relative  of,  or  partner  in  any  snch 
person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  parsoa  is  as  officer,  director, 
partaer  or  eaiployee. 

(c]  The  term  "control"  nmnns  the 
power  to  exercise  a  controUiiig  inflii>n/'» 
over  the  auLnagefloent  or  jw^'^yt  of  a 
person  other  than  an  individual 

((^  The  term  "relative"  means  a 
"relative*'  as  that  term  is  defined  in 
section  3(15J  of  the  Act  (or  a  "member  of 
die  family"  as  that  term  is  defined  in 
section  497S(e]l6]  of  the  Code},  or  a 
brother,  a  sister,  or  a  spouse  of  a  broflier 
or  sister. 

(el  The  term  "sabstaotial  employer" 
means  for  any  plan  year  an  employer 
(treating  employers  who  are  members  of 
the  same  affiliated  group,  within  the 
meaning  of  section  lSB3(a]  of  the  Code, 
determined  without  regard  to  section 
15e5{a)(4l  and  te)I3)lc)  of  the  Code,  as 
one  employer)  who  has  made 
contribntions  to  or  nnder  a 
multiemployer  phm  for  each  of — 

(1)  Tlie  two  immetfiately  piecediiig 
plan  years,  or 

(2)  The  second  and  tMrd  piebeduig 
plan  years,  equaling  or  exceeding  10 
percent  of  aB  empk^ivr  contributions 
paid  to  or  under  that  plan  for  each  etidi 
year. 

(f)Tlie  time  as  of  which  any 
transaction,  acquisition  or  holding 
occurs  is  the  date  upon  which  die 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  die  case  of  a 
transactioo  dial  is  continuing,  the 
transaction  shall  be  deemed  to  occar 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  an  acquisition  is 
made,  on  or  after  the  effective  date  of 
this  exemptKm,  or  a  renewal  that 
fequves  the  oonsent  of  the  Groop  Trust 
ocoors  OB  or  after  the  effective  date  of 
this  exemption,  and  the  requirements  of 
this  exenq>tioB  an  satisfied  at  the  tiane 
the  transaction  is  entered  into  or 
renewed,  respectively,  or  at  dw  tiiae  the 
acqmaitian  is  made,  the  requireBieiits 
will  continne  to  be  satisfied  thereafter 
with  respect  to  the  traneactwn  or 


acqositian  and  die  exemptton  shcA 
ap^y  thereafter  to  dw  contimied 
holdng  of  die  pfofietty  'So  acquired. 
NotwidistmcfiBg  the  forsgoing.  this 
exemptkin  shall  oease  to  apply  h^ 
transaodons  exempt  by  vhitue  of 
subsectioRS  ItaKl)  and  tl)(c)  at  sudi 
time  as  the  interest  of  the  Participating 
Plan  exceeds  the  percentage  interest 
limitations  set  forth  in  those 
subsections,  tndess  no  portion  of  snth 
excess  results  from  an  increase  hi  die 
assets  allocated  to  the  Group  Trost  by 
the  Participating  Plan.  For  this  purpose. 
assets  aDocated  do  not  kidude  the 
investment  of  Trost  earnings.  Nothing  in 
this  paragraph  ff)  shafi  be  construed  as 
exempting  a  transaction  entered  into  by 
the  Gronp  Trost  whiiji  becomes  a 
transaction  described  in  section  40B  of 
the  Ax:t  or  section  tBTS  of  the  Code 
while  die  tmnsaction  is  continuing, 
unless  the  contfitions  of  the  exemption 
were  met  either  at  the  time  the 
transaction  was  entered  into  or  at  the 
time  die  transaction  would  have  become 
prohibited  but  for  diis  exemption. 

(g)  Each  Participating  Ran  shall  be 
considered  to  own  the  same 
preportwoate  omfivided  interest  hi  each 
asset  of  the  Group  Trust  as  its 
proportionate  ioteiest  in  ^  total  assets 
of  the  Group  Trust  as  calculated  on  the 
most  Mcent  preceding  valuatian  date  of 
dieTnist 

The  availahility  of  this  exemption  u 
subject  to  the  exfg^u  coodition  tisat  the 
material  facts  and  represcntotions 
contained  in  the  appjioatieB  ore  tme  and 
complete,  and  that  the  appfcatian 
accurately  describes  all  materia}  tersH 
of  the  traasactions  to  be  coneasuaated 
pursuant  to  this  proposed  exea^itioB. 

Preamble 

On  Jaiy  25, 1980,  die  DepartiBent 
pubUshed  a  ciaas  exemption.  Prohibited 
Transactiaa  Exenqvtiaa  BOSl  (PTE  80- 
51,  45  FR  49709^  wiadx  permits 
collective  investment  fiuids  tiiat  are 
maintained  by  banks  and  in  winch 
employee  benefit  plans  participate  to 
engage  m  certain  traasactions  provided 
that  specified  conditions  are  net  The 
transactions  for  which  die  applicants 
have  requested  rehef  are  those  which,  to 
part,  are  the  sd»ject  oi  PTE  80-51. 

The  Department  stated  in  PTE  80-51 
that  a  coimnent  had  been  received  to  the 
proposed  class  exeraptiofl  requesting 
that  it  be  amended  to  ^ply  to  collecdve 
investment  funds  that  are  not 
ratuntained  by  banks.  Rehef  was 
granted  for  bank  collective  investoient 
funds  becaose,  tonong  other  reasons, 
sudi  hiods  are  regulated  by  crther 
govenmental  agencies  and  constitute  a 
weli-defined  daes  of  hstds.  bi  dw  case 
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of  collective  investment  funds  that  are 
not  maintained  by  banks,  the 
Department  found  that  the  record  was 
insufficient  to  determine  the  nature  of 
the  funds  and  the  entities  managing  the 
funds  that  would  comprise  the  class 
covered  by  such  broad  relief.  As  a 
result,  the  Department  stated  that  it 
could  not  make  the  required  statutory 
Rndings  for  such  relief,  and  that  relief 
for  non-bank  maintained  collective 
investment  funds  should  be  dealt  with 
on  an  individual  rather  than  a  class 
basis. 

To  date  the  Department  has  proposed 
and  granted  various  individual 
exemptions  on  behalf  of  collective 
investment  funds  which  have  not 
qualified  for  relief  under  PTE  80-51  or 
Prohibited  Transaction  Exemption  78-19 
(PTE  78-19,  43  FR  59915,  December  22, 
1978;  class  relief  on  behalf  of  pooled 
separate  accounts  sponsored  by 
insurance  companies).  Such  individual 
exemptions  have  provided  relief  for 
similar  transactions  subject  to,  in  most 
instances,  similar  terms  and  conditions 
as  those  contained  in  the  class 
exemptions. 

Summary  of  Facts  and  Representations 

1.  The  Group  Trust  was  established  as 
of  April  30, 1985.  as  a  group  trust 
described  in  Rev.  Rul.  81-100, 1981-1 
C.B.  326.  The  Group  Trust  will  provide 
qualified  pension  and  profit-sharing 
plans  and  certain  governmental  plans 
with  a  vehicle  for  pooling  a  portion  of 
their  funds  for  the  purpose  of  making 
investments  in  real  estate.  The  Group 
Trust  is  intended  to  be  exempt  from 
Federal  income  taxes  under  section 
501(a)  of  the  Code  as  a  qualiBed  trust 
under  section  401(a)  of  the  Code. 

2.  Pursuant  to  a  written  investment 
management  agreement  entered  into 
with  the  trustees  of  the  Group  Trust, 
Boston  Financial  serves  as  the 
investment  manager  for  the  Group  Trust. 
Boston  Financial  is  a  Massachusetts 
limited  partnership  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  Its 
general  partner  is  Boston  Financial  Real 
Estate  Advisors,  a  division  of  Boston 
Financial  Technology  Group,  Inc. 
(BfTG).  BFTG,  a  Massachusetts 
corporation  organized  in  1969,  is  a 
diversified  real  estate  investment  and 
management  firm  that  structures  a 
variety  of  real  estate  investment 
programs,  primarily  through  private 
placements  of  equity  securities  for  real 
estate  developers  in  limited  partnerships 
and  other  entities  organized  to  develop 
and  operate  residential  and  commercial 
real  property.  Boston  Financial  expects 
to  manage  additional  trusts  in  the  future 
which  will  be  structured  similar  to  the 


Group  Trust.  Pursuant  to  the  investment 
management  agreement  Boston 
Financial  will  be  vested  with  the 
exclusive  authority  to  acquire,  manage 
and  dispose  of  the  Group  Trust's 
investments  in  real  property.  Boston 
Financial  will  be  responsible  for 
performing  the  day-to-day 
administrative  and  investment 
operations  of  the  Trust.  Boston  Financial 
expects  to  provide  property  acquisition, 
maintenance  and  repair,  rent  collection, 
bookkeeping,  lease  negotiation, 
mortgage  brokerage  and  other  related 
management  services  through  an 
affiliate  but  may  at  its  own  expense 
retain  unrelated  property  management 
companies. 

Messrs.  Duncan  A.  Christie.  A.  Harold 
Howell,  James  S.  Hughes  and  Fred  N. 
Pratt,  Jr.  serve  as  the  trustees  (the 
Trustees)  of  the  Group  Trust.  The 
Trustees  are  officers  of  Boston  Financial 
or  a  related  corporation.  The  Trustees 
will  not  be  compensated  by  the  Group 
Trust 

3.  Interests  in  the  Group  Trust  will  be 
offered  pursuant  to  an  offering 
memorandum  (the  Memorandum)  which 
describes  the  management  operation, 
investment  objectives  and  income  tax 
consequences  of  the  Group  Trust  and 
compensation  to  be  paid  to  Boston 
Financial  as  investment  manager.  Units 
of  beneficial  interest  in  the  Group  Trust 
(Units)  are  offered  for  a  price  of 
$100,000,  with  a  minimum  subscription 
by  an  investor,  subject  to  waiver  by  the 
Trustees  under  certain  circimistances,  of 
$1  million  or  10  units.  Given  the 
minimum  subscription  requirement 
Participating  Plans  should  be 
sufficiently  large  so  that  such 
investment  will  not  violate  the 
diversification  requirements  of  the  Act. 
Boston  Financial  anticipates  that 
interests  in  the  Group  Trust  will  be 
offered  only  to  plans  with  at  least  $10 
million  in  assets. 

The  applicant  states  that  a  total  of  750 
Units  will  be  offered  for  participation  in 
the  Trust  The  Group  Trust  will  not  enter 
into  any  commitments  to  invest  its 
assets  in  real  estate  until  subscriptions 
for  at  least  $20  million  have  been 
accepted  by  the  Trustees.  If  fewer  than 
$20  million  of  subscriptions  have  been 
received  by  October  31. 1986.  or  a  later 
date  prior  to  May  1, 1987  to  which  the 
Trustees  may  extend  the  offering  (the 
Offering  Termination  Date),  the  Group 
Trust  will  terminate. 

The  Units  will  be  privately  offered 
commencing  in  June  1985  and  will  not  be 
registered  under  the  Securities  Act  of 
1933.  Neither  the  Units  nor  any  interest 
therein  may  be  resold,  transferred, 
'  assigned,  or  otherwise  disposed  of  or 


encumbered  by  Participating  Plans,  as 
required  by  Rev.  Rul.  81-100. 

4.  The  decision  of  any  plan  to  invest  in 
the  Group  Trust  will  be  made  by 
fiduciaries  of  that  plan.  The  Trustees 
may  reject  a  subscription  for  any 
reason.  The  applicant  states  that  none  of 
the  individual  Trustees  of  the  Group 
Trust  nor  any  of  the  employees,  officers, 
directors  or  shareholders  of  Boston 
Financial  or  its  affiliates  will  exercise 
any  discretionary  authority  over  or 
otherwise  participate  in  the  decision  of 
any  plan  to  invest  in  the  Group  Trust 
Similarly,  none  of  the  individual 
Trustees  of  the  Group  Trust  nor  any  of 
the  employees,  officers,  directors  or 
shareholders  of  Boston  Financial  or  its 
affiliates  will  serve  as  a  director  or 
officer  of  any  sponsor  of  any 
Participating  Plan. 

In  connection  with  the  proposed 
exemption  for  the  purchase  and  sale  of 
Units  in  the  Group  Trust  the  appbcant 
represents  that  Boston  Financial  or  its 
affiliates  may  act  as  an  investment 
adviser  or  investment  manager  with 
respect  to  portions  of  the  assets  of  plans 
that  may  become  Participating  Plans 
and  may  on  occasion  be  retained  by 
such  plans  to  provide  services  with 
respect  to  s]>eciflc  real  estate 
investments  made  by  the  plans. 
However,  the  applicant  represents 
further  that  assets  of  plans  for  which 
Boston  Financial  or  any  of  its  affiliates 
acts  as  investment  adviser  or 
investment  manager  or  otherwise 
subject  to  the  investment  discretion  of 
Boston  Financial  or  any  of  its  affiliates 
will  not  be  eligible  for  investment  in  the 
Group  Trust  In  addition,  Boston 
Financial  expects  to  engage  in  normal 
marketing  and  promotional  activity  in 
connection  with  the  Group  Trust  but  it 
will  not  recommend  investment  therein 
of  plan  assets  with  respect  to  which  it 
acts  as  an  investment  adviser  or 
investment  manager.' 


'  To  the  extent  that  in  the  ordinary  course  of 
business.  Boston  Financial  or  any  of  its  affiliates 
provides  "investment  advice"  to  a  Participating  Plan 
within  the  meaning  of  regulation  29  CFR  2510.3- 
21(c)(l)(ii)(BJ  and  recommends  an  investment  of  the 
plan's  assets  in  the  Croup  Trust,  the  presence  of  an 
unrelated  second  fiduciary  acting  on  the  consultant/ 
investment  adviser's  recommendations  on  behalf  of 
the  plan  is  not  sufficient  to  insulate  the  advisers 
from  fiduciary  liability  under  section  406(b)  of  the  i 
Act.  (See  Advisory  Opinions  84-03A  and  84-04A, 
issued  by  the  Department  on  January  4, 1984.)  The 
Department  is  unable  to  conclude  that  fiduciary  self 
dealing  of  this  type  (If  present)  is  in  the  interests  or 
protective  of  plans  and  their  participants  and 
beneficiaries  and,  accordingly,  has  limited 
exemptive  relief  for  the  acquisition  or  sales  of  Units 
in  the  Group  Trust  to  section  40e(a)  violations  only. 
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5.  Tm  Tnuteei,  in  tinfr  sole 
discretion,  may  terminate  the  Group 
Trnst  at  any  time,  "nia  applicant  states 
that  the  Gnmp  Trast  wifl  eatomaticAy 
tenninBte  on  April  30, 1994,  nhless 
Participating  Rans  hciltfipg  at  least  two- 
thirds  of  the  Units  of  the  Groqi  Trmt 
vote  to  extend  it  for  one  or  two 
snocessive  periods  of  up  to  two  years 
eadh.  Uptn  termination,  Ae  Tmstees  are 
required  to  liqmdate  the  Groop  Tmsf  8 
properties  and  disli'Aiute  its  assets  to 
Participating  Plans,  pro  rata,  erdiifecl  to 
appropriate  leseifes  for  exisdng 
liabffities  and  contingentdes. 

6.  The  Memorandum  advises 
fiduciaries  of  proqiective  Participating 
Plans  that  investment  in  the  Group  Trust 
should  be  considered  only  on  a  long- 
term  basis.  However,  a  Participating 
Plan  that  desires  to  dispose  of  its 
investment  in  the  Group  Trust  may 
apply  to  die  Tmstees  for  redemption  of 
all  or  some  of  ils  Units.  The  Trustees 
will  not  be  obligated  to  redeem  any 
Units  prior  to  the  fouitb  anniversary  of 
the  Offering  Termination  Date  and  wiH 
make  redemption  payments  only  out  of 
funds  not  committed  For  investment  or 
otherwise  available  for  investment  or 
distribution.  The  Trustees  wi9  be  under 
no  obligation  to  seU  ai^  properties  to 
satisfy  redemption  requests.  However, 
commenciog  four  years  alter  fte 
Offering  Termination  Date,  the  Group 
Trust  may  not  enter  into  any  new 
commitments  to  purchase  properties 
duriiig  the  period  commencing  W  days 
after  receipt  of  a  redemption  request 
until  such  redranption  is  made.  Upon 
receipt  of  a  redemption  request,  die 
Trustees  may  in  their  discretion  notify 
all  remaining  or  prospective 
Participating  Plans  of  the  availability  of 
additional  Units  that  may  be  purchased 
on  a  pro  rata  basis  at  the  existing  unit 
asset  value  as  of  the  date  of  redemption. 

Upon  the  redemption  date,  the 
Trustees  will  distribute  to  the  redeeming 
Participating  Plan  90%  of  the  redemption 
value  as  of  such  date  of  the  Units  being 
redeemed.  The  Trustees  will  withhold 
from  dislnbution  and  place  in  a  separate 
interest  bearing  account  10%  of  the 
redemption  value  of  the  Units  being 
redeemed  in  order  to  protect  the 
interests  of  non-redeeming  Participating 
Plans  from  any  uncerta'mty  inherent  in 
the  determination  of  redemption  values. 
Tiie  applicant  states  that  upon 
completion  of  the  liquidation  begun  on 
the  scheduled  termination  date  of  the 
Group  Trust  (April  30, 1^841.  or  within  90 
days  after  such  scheduled  date  in  the 
event  of  an  extension,  the  Trustees  vriB 
distribute  fte  deferred  redemption 
amount  witii  all  accrued  interest  thei'eon 
to  the  redeeming  I*aTticipatmg  Wans. 


However,  if  the  ledeuiplioD  Tahie  at  drat 
time  is  greater  than  eidierthfe 
liqwdatiaa  praoaadi  «r  the  flDit  vdne. 
then  some  or  all  of  the  defened 
redemption  amount  wiH  be  paid  to  non- 
redeeming  Parfidpa&tg  nam  lo 
equalize  the  nfidenytlon  aad  liquidation 
distributions. 

7.  The  Group  Tnut  will  matntaio  auch 
reserves  as  Boston  Financial  deems 
appropdate.  Tlieae  seservea,  along  with 
aqy  SHhscription  proceeds  not 
immediate^  used  to  acq«ire  real  estate 
wall  be  tempocariiy  invested  in  liquid 
invaeliBenta,  ^'»'t'"^*Mfl  short-terB  Uaited 
States  GoveisBBeBt  secrifes,  taUerest- 
bearii^depoeitSi  certifiratna  of  deposit, 
banker's  acceptiMwea,  or  other  a^oti- 
term  moaey-wket  i—tniewmtB 
including  efaort-tem  debt  «ad 
comnercial  paper  issoed  by  aajor 
corporations  s<MBe  of  which  amy  be 
sponsors  of  Partiripering  Haas.  IW 
selection  of  such  ahort-tsm  JBfgstmwits 
will  be  within  the  discrstaon  of  fiosWn 
Fiaanciel. 

a.  Paiauat  to  enificable  Gfon 
docementg.  Boston  Fiaaneiel  «s 
investeeat  jnaaaper  wil  feceire  a  i 
fee  ioT  its  maacgemeBt  aervioes. 
including  property  management  bsseri 
in  part  oa  tke  Croi^  Trut's  praipaties 
and  in  pert  «ai  &e  veveaaes  derived 
from  aadi  piapeilies.  TTJw  afipiicaart 
states  ^Mt  no  addilieBal  fees, 
coaHBaaioBs  or  csonpeBsatiaa  will  be 
paid  by  the  Gneap  Tni^  to  Boatoa 
naiaacislwayafas  aSHliatesfer 
mortgage  servicing,  lease  aegotialiun, 
brokerage  or  a#iw"rel«tod  wnegcmept 
services.  Boston  Knancmd  or  its 
affiliates  wffi  be  vranbursed  by  ^e 
Group  IWst  for  oertaia  oosts  «nd 
expenses,  BK^ading  traret  end  oMierool- 
at-podkiei  expenses  incMrred  in 
connection  with  property  evehsatiem, 
negotiation,  operation  or  disposition. 
The  Groop  Tni*t  wifl  also  pay  costs 
of       OR-eite  bu9<fing  msnageiBent 
pereonnd  and  office  epace.  teastng  fees 
paid  to  third  pai^s  and  otirer  fees  for 
professional  and  tecSmical  servieeB. 
However,  the  Groop  Trost  will  not  pay 
leasing  fees  to  agents  of  empteyers 
whose  plans  are  participatrng  in  the 
Group  Trust.  Boston  Financial 
represents  that  the  single  fee  structine 
for  the  investment  and  property 
management  services  wifl  be  disdoaed 
to  and  known  by  the  fiduciaries  of  the 
Participating  Plans  and  that  any 
necessaiy  services  other  dian  those 
described  in  the  Group  Trust  document 
will  be  provided  at  cost.  In  addition,  the 
Group  Trust  will  mmburse  tiie  salaries 
of  employees  of  Boston  Financial  or  its 
affiliates  only  to  the  extent  Aat  sudi 
salaries  wordd  not  have  been  incurred 


but  for  the  cpetation  of  (he  Gmq) 
Trust." 

9.  Because  each  Participating  Ran  wlO 
incorporate  es  part  of  sudi  plan  the 
tenna,  provisions,  and  comStions  of  the 
Groty)  Trust  agreement,  the  Group  Trust 
win  occupy  a  position  equivalent  to  the 
trust  created  under  such  Participating 
Plan.  Accordingly,  pursuant  to  Revenue 
Ruling  81-100,  it  is  the  position  of  die 
Department  that  a  "party  is  iaterest"  as 
defined  in  the  Act  or  a  "disqualified 
person"  as  defined  in  the  Code,  with 
respect  to  a  Participating  Plan  may  be 
viewed  as  a  party  in  inteneat  or 
disquaiified  person  with  respect  to  the 
Group  Trust  Tbua.  a  transaction 
between  such  party  aod  the  Croap  Tnai 
may  be  viewed  as  a  prohibited 
transaction  as  desci:^»d  in  sectioa 
406(a]  oi  the  AtX  section  497S{c)  ol  the 
Code,  or  both. 

Tke  appliriwtf  represents  that  if  the 
Group  Ttast  is  ttn^>le  to  enter  iato 
tranaadiaas  wUh  oertaia  persons 
beosaae  audi  persons  SR  parties  ia 
interest  with  respect  to  «  Participating 
Plan,  tic  Groop  Trast's  afaiJtty  to 
prudeody  make  its  asvestmeats  and 
condaot  its  opeiatians  solely  tor  6m 
benefit  of  tiie  Participating  nans  wih  faa 
laduiy  restaktod.  ia  additian.  the 
purchase  and  sa^  of  ants  of 
participatun  in  the  Gna^)  Ttmat  awy  he 
coaaidaed  a  praiaiiited  sale  or  Pansier 
of  assets  betweas  a  Participettaig  Plan 
and  the  l^astaes  that  is  aot  exaa^itod 
by  operation  of  the  statutory  exempktian 
provided  in  aectien  4SB(bKS)  «f  the  ^Ct 
because  the  Groop  TVaat  is  aal 
makAaanedby  a  baidc  or  aa  huarance 
company. 

10.  !%«  eppUcaot  requests  pniepeotive 
exea^itive  relief  tar  laany  of  those 
classes  of  transactions  between  the 
Group  Trust  and  certain  parties  in 
interest  which  were  afforded  exemptive 
relief  in  PTE  80-51.  The  applicant 
proposes  that  such  classes  of 
transactioBS  be  subject  to  similar 
conditions,  limitatioBs.  aiid  restrictions 
as  those  delineated  with  reaped  to 
those  transactions  afforded  exemptive 
relief  m  PTE  80-^1. 

IL  The  books  sad  records  of  the 
Group  Trust  wiU  be  audited  by  an 
independent  certified  pidahc  acooantaal 
each  fiscal  year.  Copies  of  such  reports 
£md  other  pertinent  information, 
inclochng  a  summary  of  fees  and 
expenses,  report  of  acquisitions  and 
appraisals  ans  schedules  of  net  asset 
and  uait  values,  will  be  forwanded  to 


<  Thus,  the  Oepatneid  «  Ml  f 
exemptiaafcr  tiic  i«cei|>t  ofiaveakiKBU    .     _     _ 
■uniy"""*  /eej  beyomi  that  provided  iQr  uei^iioc 
TOBfbJP)  ol  the  Act. 
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each  Participating  Han.  Within  sixty 
days  after  the  close  of  each  of  the  first 
three  quarters  of  each  fiscal  year. 
Boston  Financial  will  prepare  and 
furnish  to  each  Participating  Plan 
detailed  written  reports  of  the  financial 
position  of  and  the  business  transacted 
by  the  Group  Trust  during  that  quarter. 
Such  quarterly  reports  will  not  be 
audited. 

12.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
for  certain  transactions  between  the 
Group  Trust  and  certain  parties  in 
interest  satisfies  the  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The 
proposed  exemption  would  allow  the 
Group  Trust  to  enter  into  transactions 
which,  although  prohibited,  are 
necessary  for  the  Group  Trust  to 
prudently  make  its  investments  and 
conduct  its  operations  solely  for  the 
benefit  of  its  Participating  Flans  and 
their  participants  and  beneficiaries:  (b) 
the  proposed  exemption  would  only 
apply  to  various  classes  of  prohibited 
transactions  which  were  afforded  relief 
in  PTE  80-51  and  would  be  subject  to 
similar  conditions,  limitations  and 
restrictions  as  those  delineated  with 
respect  to  those  transactions  afforded 
exemptive  relief  in  PTE  80-51;  and  (c) 
independent  fiduciaries,  unrelated  to  the 
Ooup  Trust,  the  Trustees,  the 
investment  manager  or  any  other  related 
party,  will  maintain  complete  discretion 
with  respect  to  investment  of  the 
Participating  Plan's  assets  in  the  Group 
Trust. 

For  Further  Information  Contact:  Mr. 
EJF.  Williams  of  the  Department 
telephone  (202)  523-8195.  {This  is  not  a 
toll-free  number). 

Kimball  International,  Inc.  Indirect 
Retirement  Plan  (tlie  Plan)  Located  in 
Jasper,  Indiana 

[Application  No.  D-6257] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  by  the  Plan  of  0.59  acres  of 
real  property  to  Kimball  International, 
Inc.  (the  Employer),  the  sponsor  of  the 
Plan;  provided  that  all  terms  and 
conditions  of  such  sale  are  not  less 
favorable  to  the  Plan  than  the  Plan  could 


obtain  in  an  arm's-length  transaction 
with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit-sharing  pension  plan  with  1,337 
participants  and  total  assets  of 
$7,921,721  as  of  ]une  30, 1984.  The 
Employer  is  an  bidiana  corporation 
engaged  in  the  manufacture  and 
marketing  of  pianos  and  organs, 
furniture  and  contract  cabinets  and 
processed  wood  products.  The  assets  of 
the  Han  are  held  and  managed  by  the 
Springs  Valley  Bank  and  Triist  Company 
(the  "Trustee)  of  Jasper.  Indiana,  which  is 
not  related  to  the  &nployer  except  as 
Plan  Trustee.  Under  an  agreement  with 
the  Trustee  and  the  Employer  dated 
October  6, 1982,  Arthur  L  Dillard 
(Dillard)  monitors  and  administers 
leases  by  which  certain  real  property 
owned  by  the  Plan  is  leased  to  the 
Employer,  totally  representing  the 
interests  of  the  Plan  with  respect  to  such 
real  property.  The  leases  of  such  real 
property  by  the  Plan  to  the  Employer  are 
exempt  from  the  prohibited  transaction 
provisions  of  the  Act  and  the  Code  by 
virtue  of  an  individual  administrative 
exemption,  PTE  84-82  (49  FR  26838.  June 
28, 1984.) 

2.  Among  the  parcels  of  real  property 
leased  by  the  Plan  to  the  Employer 
imder  the  agreement  with  Dillard  and 
subject  to  the  exemption  PTE  84-82  is 
the  Stylemasters  property,  a  production 
plant  and  office  situated  on 
approximately  2.07  acres  of  land  located 
at  15th  and  Cherry  Streets  in  West 
Baden.  Indiana.  Pursuant  to  a  need  for 
additional  warehouse  space,  the 
Employer  intends  to  construct  a  new 
warehouse  building  on  land  already 
owned  by  the  Employer  adjoining  the 
Stylemasters  property  and  on  a  0.59  acre 
portion  of  land  (the  Sublet),  within  the 
Stylemasters  property  abutting  the 
Employer's  land.  Accordingly,  the 
Employer  proposes  to  purchase  the 
Sublot  from  the  Plan  for  the  construction 
of  the  new  warehouse  and  is  requesting 
an  exemption  to  permit  this  transaction 
under  the  terms  and  conditions 
described  herein. 

3.  The  Sublot  is  currently  used  as 
parking  space,  driving  access  and 
general  outdoor  storage,  and  is  not 
space  which  is  necessary  for  the 
independent  operation  of  the  plant  on 
the  Stylemasters  property.  The  Sublot 
was  appraised  by  David  C.  Hoffman  and 
Linda  L.  Schroering  (Hoffman  and 
Schroering),  professional  real  estate 
appraisers  with  the  independent  real 
estate  firm  of  Schroering  Realty  of 
Jasper,  Indiana.  Hoffman  and  Schroering 
determined  that  as  of  June  5, 1985,  the 
Sublot  had  a  fair  market  value  of 


$11,800.  The  Employer  proposes  to  pay 
the  Plan  a  cash  price  of  $21,000  for  the 
Sublot  and  to  pay  all  costs  and  expenses 
related  to  the  sale.  The  Employer's 
purchase  of  the  Sublot  from  the  Plan  as 
proposed  herein  has  been  reviewed  and 
evaluated  by  Dillard,  whose  prior 
approval  is  required  of  any  transaction 
with  respect  to  the  property  which  is  the 
subject  of  PTE  84-82.  Dillard  represents 
that  the  Employer's  purchase  of  the 
Sublot  from  the  Plan  as  proposed  herein 
will  be  in  the  best  interests  and 
protective  of  the  participants  and 
beneficiaries  of  the  Plan.  Nothing  that 
the  Plan's  sale  of  the  Sublot  will 
eliminate  the  ctirrent  loading  area  and 
parking  space  for  the  Stylemasters 
facility,  Dillard  has  determined  that 
there  are  adequate  alternatives  for  both 
loading  access  and  parking  space 
elsewhere  on  the  Stylemasters  property. 
After  considering  the  requirements  for 
independent  operation  of  the 
Stylemasters  property,  Dillard 
represents  that  the  Plan's  sale  of  the 
Sublot  to  the  Employer  will  not 
negatively  affect  the  value  of  the 
remainder  of  the  Stylemasters  property 
not  interfere  with  its  independent 
operation.  Dillard  represents  that  the 
Employer  will  be  responsible  for  any 
modifications  on  the  Stylemasters 
property  necessary  for  its  independ«it 
operation  after  the  sale  of  the  Sublot.  In 
his  recommendation  for  the  Plan  to 
proceed  with  the  proposed  sale  of  the 
Sublot  to  the  Employer,  Dillard 
particularly  notes  the  premium  purchase 
price  offered  by  the  Employer,  which  is 
$9,200  higher  than  die  Sublot's  fair 
market  value  according  to  Hoffman  and 
Schroering.  Hofbnan  and  Schroering 
have  determined  that  the  offered 
purchase  price  excess  of  $9,200  over  the 
Sublot's  appraised  fair  market  value 
adequately  refiects  the  Sublot's  special 
value  to  the  Employer  as  a  potential 
purchaser.  The  Employer  specifically 
represents  that  in  the  event  such  excess 
is  treated  as  a  contribution  by  the 
Employer  to  the  Plan,  it  will  not  cause 
the  Plan  to  exceed  the  limitations  of 
section  415  of  the  Code.  Hie  rental 
payments  paid  to  the  Plan  by  the 
Employer  for  the  Stylemasters  property 
will  be  affected,  if  at  all,  by  the 
severance  of  the  Sublot  from  the 
Stylemasters  property  no  sooner  than 
the  next  regularly  scheduled  rental 
review  under  the  pertinent  lease  in  1987 

4.  In  sununary,  the  appUcant 
represents  that  the  statutory  criteria  of 
section  408(a)  of  the  Act  are  satisfied  in 
the  proposed  transaction  for  the 
following  reasons:  (1)  The  proposed 
transaction  has  been  approved  by 
Dillard,  who  represents  the  interests  of 
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the  Plan  with  respect  to  the  subject  real 
property  and  whose  prior  approval  is 
required  with  respect  to  any  transaction 
involving  such  real  property;  (2)  The 
Sublot  constitutes  space  on  the 
Stylemasters  property  which  is  not 
necessary  for  the  operation  of  the 
Stylemasters  facility;  (3)  The  Plan  will 
incur  no  sales  costs  or  other  related 
expenses  in  the  transfer  of  the  Sublot  to 
the  Employer  and  (4)  The  cash  purchase 
price  to  be  paid  for  the  Sublot  by  the 
Employer  will  represent  a  premiun  of 
$9,200  over  the  Sublot's  appraised  fair 
market  value,  a  premiun  which  Hoffman 
ft  Schroering  have  determined  to  be  an 
adequate  reflection  of  the  Sublot's 
special  value  to  the  Employer. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  52S-8861.  (This  is  not^i 
toll-free  number.) 

Wayne  A.  One,  D.D.S.  P.S.  Mtuiey 
Purchase  Pension  Man  (the  Money 
Purchase  Plan)  and  Wayne  A.  Ono, 
DDS^  P.S.  Ptofit  Sharing  Plan  (the 
Profit  Sharing  Plan;  collectively,  the 
Plans)  Located  in  Bellevue,  Washington 

(Application  Nos.  D-6293  and  0-6294] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulthig  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  |Mt)posed  cash  sale  by  the  Plans  of 
a  certain  parcel  of  improved  real 
property  (the  Property)  located  in 
Redmond,  Washington,  to  Wayne  A. 
Ono,  D.D.S.  and  Sadami  Ono  (the 
Applicants),  parties  in  interest  with 
respect  to  the  Plan,  for  $80,000,  provided 
that  suoh  price  is  not  less  than  the  fair 
market  value  of  the  Property  as  of  the 
date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Money  Purchase  Pension  Plan 
had  four  participants  and  net  assets  of 
$233,140  as  of  September  30, 1984.  The 
Profit  Sharing  Plan  had  four  participants 
and  net  assets  of  $251,361  as  of 
September  30, 1984.  The  assets  of  the 
Plans  are  commingled  for  investment 
purposes.  The  Applicants  are  the 
trustees  of  the  Plans. 

2.  The  Property  is  an  improved  lot  of 
approximately  18,600  square  feet  located 
in  the  City  of  Redmond.  King  County, 


Washington.  The  only  improvements 
located  on  the  Property  are  a  single 
story,  wood-framed  house  (the  House) 
built  in  1926  and  a  detached,  single-car 
garage.  The  total  area  of  the  House  is 
560  square  feet.  The  House  is  leased  to 
an  unrelated  party  on  a  month-to-month 
basis  at  a  rate  of  approximately  $50  per 
month.  The  Property  was  purchased 
pursuant  to  a  land  contract  by  the  Plans 
on  December  28, 1976  from  persons 
unrelated  to  the  Plans  or  the  Applicants. 
The  purchase  price  of  the  Property  was 
$33,500,  which  Included  a  down 
payment  of  $6,000  in  cash  with  the 
remaining  $27,500  payable  in  semi- 
annual installments  of  $1,500  at  an 
annual  interest  rate  of  8.5  percent  The 
Property  has  never  been  used  by  a 
party-in-interest  with  respect  to  the 
Plans,  nor  does  any  party-in-interest 
ctirrently  own  real  property  which  is 
adjacent  to  or  located  in  the  area  of  the 
Property. 

3.  Since  the  purdiase  of  the  Property 
the  Plans  have  paid  $24,000  in  mortgage 
payments.  $978  for  insurance  and  $4,187 
in  property  taxes.  The  total  expenditures 
by  the  Plans  in  connection  with  the 
acquisition  and  holding  of  the  Property 
through  June  30, 1985  are  $35,165.  The 
balance  remaining  on  the  Real  Estate 
Contract  is  $19,479  as  of  June  30, 1985. 

4.  The  Property  was  appraised  by 
Edwin  E.  Muehlbach,  M.A.I.,  an 
independent  real  estate  appraiser  in 
Redmond,  Washington,  as  having  a  fair 
market  value  of  $80,000  as  of  May  8, 
1985,  which  represents  approximately 
16.5%  of  the  Plans'  current  assets.  Mr. 
Muehlback  states  in  his  appraisal  that 
the  highest  and  best  use  of  the  Property, 
if  vacant  and  available  for  development, 
is  multiple  family  use.  "Ilus  opinion  is 
based  upon  his  review  of  the  size  of  the 
subject  property,  its  shape  and 
topography,  its  location  in  and  around 
multiple  family  development,  a  zoning 
which  permits  this  use,  the  availability 
of  utiUties  and  access  to  the  Redmond 
central  business  district.  The  Property  is 
currently  zoned  multiple  family  by  the 
City  of  Redmond  and  is  suitable  for 
development  for  eight  apartment  units. 

5.  The  Applicants  represent  that  the 
City  of  Redmond  is  currently  preparing  a 
land  use  study  which  recommends  a 
lower  density  of  multiple  residence 
development  and  specifically 
recommends  the  down  zoning  of  other 
multiple  residence  zoned  property 
within  the  City  of  Redmond.  The 
Applicants  believe  that  reduction  in  the 
multiple  family  zoning  would  have  a 
substantial  adverse  effect  on  the  fair 
market  value  of  the  Property  and  that 
therefore  it  would  be  advantageous  to 
develop  the  Property  the  zoning  for  the 
Property  is  favorable. 


6.  The  Applicants  represent  that  the 
cturent  expenses  of  maintaining  the 
Property  in  the  Plans,  both  direct 
expenses  and  administrative  expenses, 
exceed  the  monthly  income  which  is 
currently  being  derived  from  the 
Property.  Furthermore,  the  Applicants 
represents  that  the  Plans  lack  the 
financial  resources  and  expertise  to  ' 
develop  the  Property  as  a  multiple 
family  housing  project.  The  applicants 
also  represent  diat  the  Plan's  rate  of  • 
return  and  liquidity  will  be  improved, 
and  diversification  of  the  Plans'  assets 
enhanced,  if  the  Plans  sell  the  Property 
and  change  their  investment  mix. 

7.  The  Applicants  propose  to  purchase 
the  Property  from  the  Plans  for  its 
appraised  value  of  $80,000  in  cash.  The 
Hans  will  pay  no  expenses, 
commissions  or  fees  in  connection  with 
the  sale. 

8.  In  summary,  the  Applicants 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
because:  (a)  The  transaction  will  be  a 
one  time  transaction  for  cash;  (b)  the 
Plans  will  receive  the  fair  market  value 
for  the  Property  as  determined  by  an 
independent,  qualified  appraiser;  (c)  the 
Plans  will  not  be  required  to  pay  any 
real  estate  fees  or  commissions  in 
connection  with  the  sale;  and  (d)  Wayne 
A.  Ono,  D.D.S.  and  Sadami  Ono,  as 
trustees  for  the  Plans,  have  determined 
that  it  is  in  the  Plans'  best  interest  to  sell 
the  Property  because  the  sale  will 
eliminate  the  relatively  high  cost  of 
administering  the  property  and  permit 
the  Plans  to  invest  in  more  liquid  assets 
generating  a  higher  current  yield. 

For  Further  Information  Contact:  Ms. 
Janet  Laufer  of  the  Department, 
telephone  (202)  523-8633,  (This  is  not  a 
toll-free  number.) 

Bruce  J.  Coan,  M.D.,  P.C  Pension  Plan 
and  Tmst  (the  Plan)  located  in  Huntley. 
MT 

[Application  No.  D-6317] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975].  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash  sale 
of  unimproved  real  property  (the 
Property)  from  the  Plan  to  Bruce  J.  Coan. 
M.D.  (Dr.  Coan),  the  sole  owner  of  the    .; 
Plan  sponsor  and  the  Plan's  sole  ,, 

participant,  for  $185,000  provided  that  v</bi 
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the  »a)e  price  ia  ool  icM  than  the 
Property's  fair  market  value  aa  of  the 

date  of  sale.' 

Sumniary  of  Pacts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  with  one  participant  and 
assets  with  a  value  oi  approximately 
$235,00a  Dr.  Coan  is  the  Plan's  trustee 
and  sole  partic^ant,  and  the  sole  owner 
of  Bruce ).  Coan.  MD..  P.C  (the  Han 
Sponsor). 

2.  The  Plan  purchased  the  Property  on 
October  12, 1983  from  Ehner  F.  link,  a 
party  unrelated  to  Dr.  Coan  or  the  Flan 
Sponsor,  for  $175,000.  Since  then,  the 
Plan  has  incurred  approximately  SZAX) 
to  $3,000  hi  property  taxes  and 
maintenance  costs. 

3.  The  applicant  represents  that  the 
Property  prodnces  no  income  for  the 
Plan  and  therefore  results  in  a  loss  to 
the  Plan  due  to  the  payment  of  property 
taxes.  The  Plan  will  invest  the  proceeds 
of  the  sale  in  income  producing 
property. 

4.  The  Atiperty  was  appraised  on 
August  5, 1986 1^  Robert  R.  Morse, 
Acredited  Rural  Appraiser,  American 
Society  of  Farm  Managers  and  Rural 
Appraisers.  Mr.  Morse  is  represented  as 
being  independents  Dr.  Coan  and 
having  no  interest  in  the  Property.  Mr. 
Morse  appraised  the  fair  market  vahie 
of  the  Prcf>erty  as  $177,000  as  of  August 
5. 1985.  fa]  a  snpirienientary  letter  of 
September  16,  IflSS,  Mr.  Mone  indicated 
that  due  to  the  Property's  proximity  to 
other  land  owned  by  Dr.  Coan,  and  the 
lack  of  access  to  the  Property  except  via 
Dr.  Coan's  other  land,  the  Pr(q)erty's 
value  to  Dr.  Coan  would  be  $8,000  to 
$9,000  higher,  reflecting  the  cost  of 
building  an  access  road  and  bridge  to 
the  Property. 

5.  Dr.  Coan  proposes  to  purchase  the 
Propertv  from  the  Plan  for  $185,000  in 
cash.  The  Plan  will  incur  no  costs  with 
respect  to  the  transaction. 

6.  In  simmiary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  4975(C)(2) 
because:  (a)  This  will  be  a  one-time 
transaction  for  cash;  (b)  the  Plan  will  be 
able  to  invest  the  sale  proceeds  in 
income  producing  assets;  and  (c)  Dr. 
Coan  will  pay  the  Plan  the  fair  market 
value  of  the  Property  plus  a  premium 
due  to  its  proximity  to  other  property 
owned  by  him. 

Notice  to  Interested  persons:  Because 
Dr.  Coan  is  the  sole  shareholder  of  the 
Plan  sponsor  and  the  only  participant  in 


<  Since  Dr.  Cotn  to  Hh  Mk  owner  of  te  PUA 
sponwir  and  iIm  Mk  pwtici|Mirt  in  ttw  Ran.  than  ia 
no  furiadiaioa  umfar  THU  1  of  the  Act  pwsoant  to 
29  CFR  2Sia»-9(b).  Howaver.  there  it  juri»dictton 
under  Title  D  of  lh«  Act  pursoanf  to  section  4S7S  of 
the  Coda. 


the  Plan  it  has  be«o  ddermlned  that 
there  is  no  need  to  distribute  the  notice 
of  pendency  to  intsrested  persons. 
Comments  and  reqvests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  dete  (rf  puUlcation 
of  tiiis  notice  of  proposed  exeaoptioD. 

For  Farther  bifometion  Contact 
David  Lorie  of  the  Oepartaient, 
telephone  (202)  523-6884.  (This  is  not  a 
toll-free  number.) 

Geneeal  farfomation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemptioo  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  frmn  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  api^  and  ttie  general  fidociaiy 
responsilnlity  provisions  of  section  404 
of  the  Act,  which  anaong  other  things 
require  a  fiduciary  to  disiiiarge  his 
duties  respecting  the  plan  scdely  in  the 
interest  of  the  partidpents  and 
beneficiaries  of  the  |rian  and  in  a 
prudent  fashion  in  aooordance  with 
section  404(a)(1)(B)  of  the  Ad;  nor  does 
it  affect  the  requirement  (rf  section 
401(a)  of  the  Code  that  the  plan  orast 
operate  for  the  exchidve  benefit  of  the 
employees  of  the  em|rioyer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  mider  section  40S(a)  of  die  Act 
and/or  section  4979(c)(Z)  of  the  Code, 
the  Department  nrast  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  ri^ts  of  participants 
and  beneficiaries  cd  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  di^>oaitive  of 
whether  the  transaction  is  in  ^ct  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accuratidy 
describes  all  material  terms  of  the 
transaction  which  is  the  sob^  of  the 
exemption. 


SigDed  at  WashinglOB,  DJC^  this  2etli  day 
of  October  1S86. 
ElBolLDMirt, 

Assistant  AdminiatntorforRegulatioim  and 

Interpretatiant,  Offict  ofFmrntan  and 

Welfare  Benefit  Pngraam,  DapaitauU  af 

Labor. 

[FR  Doc  86-28304  Ffled  ll-»-«8;  ac4»  «n) 

StUNM  COOK  4»fl 


UBRARY  Of  COflQIIESS 

CopyrfgM  Office 

Poicy  Deeieteii  Ftadne  Fe« 
Speciel  NendNno  of  Import 
■ndDocumems 


agency:  Copyright  0£fice,  Library  of 

Congress. 

action:  Notice  of  Policy  dedsiea. 

SUMMAHv:  The  purpose  of  this  notice  is 
to  inform  die  pablic  tfiat,  in  accordance 
with  17  U.S.C.  708(aKU].  die  Re^er  of 
Copyrights  has  fixed  a  fee  for  provitfing 
the  spedal  service  of  expedited 
processing  (i.e.,  "spedal  handling^  of 
requests  to  issue  import  stateaieitts  and 
to  record  documents  pertaining  to 
copyright  The  fee  for  spedal  handling 
of  a  request  Xo  record  a  docmnent  has 
been  fixed  at  $200;  the  fee  for  spedal 
handling  of  a  request  to  issue  an  import 
statement  has  been  fixed  at  $100  w^n  it 
is  submitted  alone,  and  at  $90  n^ien  ft 
accompanies  a  request  for  spedal 
handling  of  a  Form  TX  (for  registration 
of  noftdramatic  literary  worics).  Each  fee 
has  been  set  by  the  Register  at  the  cost 
of  providing  the  service. 

EFFECTtVt  DATE  December  6, 1985. 
NoHoe  of  FoHcy  Decision 

Fees  for  Special  Handling  of  Import 
Statements  and  Documents 

1.  Badcgroond 

Section  708(a)  tA  the  Copyright  Act 
title  17  of  the  United  States  Code, 
prescribes  a  schedule  oi  fees  that  must 
be  remitted  to  the  Copyri^t  Office  in 
payment  of  registration  and  other 
services  rendered  to  the  public  under 
the  Act.  Subsection  11  of  section  TOefa) 
gives  the  Register  of  Copyrights  the 
authority  to  fix  a  fee  for  any  special 
services  requiring  a  substantial  amount 
of  time  or  expense  based  on  the  cost  of 
providing  the  spedal  service. 

"Special  handling"  is  a  procedure 
established  within  the  Copyright  C^ce 
to  reduce  the  length  of  time  teniitters 
with  exigent  drcumstances  ontst  wait 
for  the  Office  to  process  an  application 
for  registration  ol  a  dafm  to  copyright 
or  the  recordation  of  a  docmnent.  or  the 
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issuance  of  an  important  statement 
Special  handling  is  granted  at  the 
discretion  of  the  Register  of  Copyrights 
in  a  limited  number  of  cases  as  a  service 
to  copyright  remitters  who  have 
compelling  reasons  for  the  expedited 
service. 

A  request  for  special  handling  will  be 
granted  only  in  cases  involving  pending 
or  prospective  litigation,  customs 
matters,  or  contract  or  publishing 
deadlines  that  necessitate  the  expedited 
processing.  Specied  handling  procedures 
may  be  applicable  to  cases  pending  in 
the  Copyright  Office,  provided  the 
previously  mentioned  criteria  are  met 

Special  handling  of  requests  for 
issuance  of  a  certificate  of  registration, 
certificate  of  recordation  of  a  document 
or  the  issuance  of  an  import  statement 
can  impact  many  steps  or  every  step  of 
the  processing  procedures.  Under 
normal  procedures,  applications, 
documents  and  import  statements  pass 
through  the  various  processing  steps  in 
groups  which  are  administratively 
efficients.  A  claim  that  receives  special 
handling  must  be  processed  outside  of 
the  normal  work  flow  necessitating 
individual  handling  at  each  step  and 
individual  routing  between  work 
stations.  A  separate  system  of  controls 
must  be  maintained  for  the  special 
handling  of  claims  to  assure  both  that 
they  move  expeditiously  through  the 
necessary  procedures  and  that  they  can 
be  located  quickly  if  the  need  should 
arise.  Each  of  these  activities  involves 
more  staff  time  than  claims  in  the 
normal  work  flow  since  employees 
could  otherwise  be  more  efficiendy 
occupied  processing  ordinary  claims. 

The  fee  for  special  handling  of  a 
registration  of  a  claim  to  copyright  has 
been  fixed  by  the  Register  of  Copyrights 
at  $200,  based  upon  the  cost  of  providing 
this  service.  49  FR  39741.  This  applies  to 
the  special  handling  of  the  various 
classes  of  registration:  TX  BE,  PA.  VA 
SR,  RE,  CA.  GR/CP.  and  KfW. 

The  special  handling  fee  is  chargeable 
for  each  application  for  registration  for 
which  special  handling  service  is 
requested  and  granted,  with  one 
exception.  If  special  handling  is 
requested  for  only  one  of  several  claims 
submitted  at  the  same  time  with  a  single 
deposit  which  is  an  acceptable  deposit 
for  all  the  claims,  the  fee  for  processing 
the  additional  claims  is  $50  each  plus 
the  filing  fee  for  each  claim.  The  claim 
for  which  special  handling  was 
requested  will  be  processed  for  the  $200 
special  handling  fee  plus  the  filing  fee. 
The  Office  emphasizes  that  this  is  a 
narrow  exception  to  the  usual  rule  that 
the  $200  fee  applies  to  each  application 
given  expedited  processing.  It  applies 
only  where  a  single  set  of  deposit  copies 


may  appropriately  be  submitted  to 
register  multiple  daims,  in  accordance 
with  the  practices  of  the  Copyright 
Office.  The  applicant  will  be  given  the 
option  of  submitting  an  additional  set  of 
copies  for  each  application  to  avoid 
assessment  of  the  special  $50  fee.  If 
multiple  applications  are  accompanied 
by  individual  sets  of  deposit  copies, 
claims  for  which  special  handling  is  not 
requiested  will  be  processed  routinely. 
Only  the  claimsCs)  for  ^lich  special 
handling  is  requested  and  granted  will 
be  processed  specially. 

Although  the  Office  has  occasionally 
received  requests  for  the  special 
handling  of  requests  to  record  a 
docimient  or  to  issue  an  Import 
statement  the  Register  had  not  fixed  a 
fee  for  these  special  services.  This 
notice  establishes  fees  for  these 
services. 

2.  Policy  Decision:  Fees  for  Recordation 
of  Document  and  Issuance  of  Import 
Statement 

Under  the  authority  of  section 
708(a)(ll)  the  Register  of  Copyrights  has 
determined  that  the  requestor  of  special 
handling  for  recordation  of  dociunents 
or  issuance  of  an  import  statement 
should  pay,  in  addition  to  the  normal 
fees  for  these  services,  the  cost  of 
additional  staff  time  involved  in  the 
special  handling  computed  at  overtime 
rates  plus  a  reasonable  administrative 
fee.  The  fee  for  the  special  handling  of  a 
recordation  of  a  docimient  has  been 
fixed  by  the  Register  of  Copyrights  at 
$200,  based  upon  the  cost  of  this  service. 
The  fee  for  special  handling  of  the 
issuance  of  an  import  statement  has 
been  fixed  by  the  Register  of  Copyri^ts 
at  $50  when  it  accompanies  a  request  for 
special  handling  for  a  Form  TX 
(submitted  with  its  special  handling  fee 
of  $200)  and  $100  when  the  request  for 
special  handling  of  the  import  statement 
is  submitted  alone.  In  fixing  these  fees 
the  Register  of  Copyrights  has  reviewed 
the  experience  of  the  Office  since  ]une 
1982  when  a  special  handling  fee  was 
set  for  registrations,  has  re-evaluated 
the  nature  and  number  of  requests 
submitted  and  the  cost  of  the  special 
administrative  procedures  requires  by 
special  handling. 

If  the  request  for  special  handling  is 
granted,  the  fee  is  not  refundable.  The 
Copyrights  Office  will  make  every  effort 
to  process  the  claim,  document  or  import 
statement  within  five  (5]  working  days 
after  the  request  has  been  approved 
Within  that  period  the  Office  will  issue 
the  certificate  of  registration,  certificate 
of  recordation,  or  import  statement  or 
notify  the  applicant  of  any  defects.  The 
fee  may  be  charge  to  a  deposit  account 
established  in  the  Copyrights  Office.  If 


the  deposit  account  contains  insufficient 
funds  to  cover  the  total  special  handling 
fee,  or  if  the  remitter  does  not  maintain 
a  deposit  account  the  total  special 
handling  fee  may  either  be  paid  in 
person  at  the  Public  Information  Office 
in  Washington,  D.C..  or  may  be  remitted 
by  mail.  Such  payment  must  be  in  cash 
or  in  the  form  of  a  certified  check, 
cashier's  check,  or  money  order  made 
payable  to  the  Register  of  Copyrights. 
Cash  should  not  be  sent  by  mail, 
however. 

A  request  for  sfwcial  handling  will  be 
gmated  only  in  cases  involving  pending 
or  prospective  Utigation.  customs 
matters,  or  contract  or  publishing 
deadlines  that  necessitate  the  expedited 
issuance  of  a  certificate  or  import 
statement  special  handling  procedures 
may  be  applicable  to  cases  pending  in 
the  Copyrights  Office,  provided  the 
previously  mentioned  criteria  are  met. 
The  Copyrights  Office  may  refuse 
special  handling  if  the  request  is  not 
sufficientiy  justffied. 

3.  Procedure  for  Requesting  Special 
Handling 

Requests  for  special  hcmdling  may  be 
made  in  person  on  the  form  available  in 
the  Public  Information  Office  of  the 
Copyrights  Office,  Room  IA(-401,  James 
Machson  Memorial  Building.  Library  of 
Congress,  101  Independence  Avenue. 
SE..  Washington,  DC  The  Office  will 
also  consider  requests  by  mail  providing 
the  special  Handling  Request  form  is 
used  or  a  cover  letter  is  submitted 
containing  answers  to  the  following 
questions  that  are  required  to  be 
answered  in  the  special  handling  form: 
"Why  is  there  an  urgent  need  for  special 
hancUing?  If  it  is  because  of  litigation,  is 
the  litigation  actual  or  prospective?  Are 
you  or  your  client  the  plaintiff  or 
defendant?  What  are  ^e  names  of  the 
parties  and  the  name  of  the  court  where 
the  action  is  pending  or  expected?"  It  is 
also  necessary  to  certify  that  the 
answers  to  these  questions  are  correct 
to  the  best  of  the  requestor's  knowledge. 
A  mailed  request  for  special  handling 
shold  be  sent  to: 
Library  of  Congress.  Department  DS, 

Washington.  D.C.  20540.  Attention: 

Acquisitions  &  Processing  Division 

Office 
The  outside  of  the  envelope  and  the 
letter  inside  should  clearly  indicate  that 
the  correspondence  is  a  request  for 
special  handling. 

The  request  for  special  handling  of  a 
registration  must  be  accompanied  by  a 
completed  application,  the  required 
deposit  copies,  phonorecords,  or 
identifying  material,  and  the  special 
handling  fee  plus  the  applicable  filing 
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fee  (Ho  far  ■  r«|tttratian  apiriication. 
exo«|K  Ift  for  a  laaewal  apptication;  $3 
for  an  Import  ataleaaant)  or  racordation 
fees  (for  a  docaaaant  of  six  page*  or  leaa, 
covering  ao  mtm  than  one  titie,  $10(  for 
eack  page  over  six  and  each  title  over 
one,  SO  oanta  additioAa)). 

Datad:  October  Cims 
Ralph  Odhb, 
Register  of  Copyrights. 

Approved  by. 
Daniel  |.  Boontiii, 
Tho  Librarian  of  Cangnas. 
(FR  Doc.  8r-2»«0»  PiM  »-9-«S;  ab«  an| 
■RiJNQCOOC  Hn-tn» 

NUCLEAR  REOULATORY 


AmandnMnte  To  OparathiQ 
nvuivaiy  no  mffmncmn  noiarna 
Conaidarationo 

I.  Backgnniod 

Pursuant  to  PttbHc  Law  (Fob.  L)  07- 
415,  the  Nuclear  Regulatory  ConuBiaaion 
(the  Commisaton)  ia  pobUaliing  this 
regular  bi-weakly  ootice.  Pub.  L  S7-41S 
revised  aectioo  IW  of  the  AtODiic  Energy 
Act  of  1954.  as  asMaded  (the  Ad),  to 
require  the  CommiasioD  to  puUish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issaed,  under  a  new 
provision  of  section  189  of  the  Act  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwitlutanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
pubhshed  on  October  23, 1985  (50  FR 
43020),  through  October  28. 1985. 

NOTICE  OF  CCmSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACnJTY  OreHATlNG  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commiasion  has  made  a  proposed 
determination  tiiat  the  foUowiog 
amendment  requests  invohre  no 
significant  hazarda  consideratkn.  Under 
the  Commiaaioa's  regulations  in  10  CFR 
50.92,  tfaia  means  that  operation  of  the 
faciUty  in  acootdaDoe  with  dw  proposed 
amendmenta  would  not:  (1)  bivoive  a 
significant  increaae  in  ttie  probabihty  or 


consequencea  of  an  acddent  ptewtottaly 
evaloated:  or  (2)  create  the  poaaibtiity  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evalaated:  or  (3) 
involve  a  significant  redoctioa  in  a 
margin  of  aaiety.  The  baaia  for  thia 
proposed  detenBination  for  each 
amendment  request  is  abown  below. 

The  CommiaaioD  ia  seeking  public 
commenta  on  thia  proposed 
determination.  Any  oonunenta  received 
within  30  days  after  the  date  of 
publication  of  thia  notice  will  be 
considered  in  making  any  final 
deteminatioii.  The  Commlaaion  will  not 
normally  make  a  final  deteradDaticm 
unless  it  receives  a  request  for  a 
hearing. 

Comments  ahooki  be  addressed  to  the 
Rules  and  Procedorea  Brandi,  Division 
of  Rules  and  Reoorda,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

By  December  0,  iflSS,  Ae  tfcensee  may 
file  a  request  for  a  bearfng  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fadbty  oftttatiag  lioense  an! 
any  peraon  wboee  faiterast  may  be 
ai&cted  by  thia  proceeding  and  who 
wishes  to  partkdpate  as  a  party  in  the 
proceeding  most  file  a  written  pctMon 
for  leave  to  totcrvene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  riiall  be  filed  in  accordance 
with  die  CoDBBiasioa's  "Roles  (rf 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  ia  filed  by  the  above 
date,  the  Commissicm  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commisaion  or  by  die  Chairman 
of  the  Atomic  Safety  and  licensing 
Board  Panel,  will  rtde  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  ap|m}prlate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  dut  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  Intervention  siioald  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natnre  of  the 
petitioner's  ri^t  trader  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  orther  interest  in 
the  proceedhig;  and  (3)  the  possible 
effect  of  any  order  wriiicfa  may  be 
entered  in  the  proceeding  on  the 
petitioner's  taiterest  The  petitioa  sboold 
also  identify  the  specific  aspect(s)  of  the 
sub^  matter  of  the  proceeding  as  to 
whkh  petitioner  wrtritet  to  intervene. 


Any  person  who  haa  filed  a  petition  for 
leave  to  intervene  or  who  baa  been 
admitted  aa  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  \l6]  day  prior  to  the 
first  prehearing  conference  sdbedaled  in 
the  proceeding,  but  such  an  amended 
petition  most  satisfy  the  specificity 
reqoirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  oonierence 
sdwdoted  in  the  proceeding,  a  petititmer 
shall  file  a  sapplement  to  thM  petitifHi  to 
intervene  wbldi  raost  indode  a  Hat  of 
the  contentions  which  are  songfct  to  be 
btigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  %vftb 
reastmaMe  specifkity.  Contentions  shal) 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  soch  a 
supplement  «^ch  satisfiea  diese 
requirements  with  respect  to  at  least  one 
contention  wfll  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  condmrt  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-exanrine 
witnesses. 

If  a  hearing  Is  requested,  die 
Commission  will  make  a  ftnal 
determination  on  the  issue  of  no 
significanf  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
arul  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determinatiMi  ia  that  the 
amendment  involves  a  significant 
hazarda  CfHtsideration.  any  bearing  held 
would  take  i^ce  before  the  laauaDce  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  nntil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circomstances  change 
during  the  notice  period  swit  that  failure 
to  act  in  a  timely  way  would  result,  for 
examine,  in  derating  or  siiotdown  of  the 
facihty,  the  Commissian  may  iasue  the 
license  amendment  before  the 
e}q>iration  of  the  ao^lay  nodoa  period, 
provided  that  its  final  detemdnation  is 
that  the  amendment  involves  no 
significant  hazards  coosidsratioa.  The 
final  determination  will  consider  aO 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
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Conunission  talbB  tkit  actios,  it  will 
publish  a  notice  of  iasuaiice  and  provide 
for  opportunity  for  a  t'ftnrt'^fl  after 
issuance.  The  Commisaion  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  mutt  be  filed  wfth 
the  Secretary  of  ^  Comraisflion.  U.S. 
iMacieaf  RejolaTOffy  x^osuiiissiont 
Wadllnglon,  DC  28665*  Attention: 
DodcBliag  and  8enr4ee  Branch,  or  may 
be  dettvwod  to  <he  CoauaiMioB'a  I^Mic 
Documeirt  KooiB,  T717  H  Street.  NW.. 
WashingtaM.  DC  by  the  •beve  dale. 
Where  petltisna  »e  fiM  4«ing  tiie  last 
ten  (Ml  days  of  *•  Mtics  petied.  It  is 
requested  that  the  jMitltiiinM  pr—ptiy  as 
inform  riw  CaaaBiaaiaa  tqr  •  tdi-inea 
telephone  call  to  Western  Union  at  (BOO) 
32S-fl0Q0  (in  Missoad  {900)  342^870(^. 
The  Western  Unioo  c^eraitQr  should  be 
given  Datafcaia  IdeatHJoatioa  Namber 
3737  and  the  following  message 
addressed  to  (Bnmch  Chief):  petitjoaer's 
name  and  t<>1»ph«;>np  number,  date 
petition  was  amilftH;  plant  same;  and 
publication  date  and  page  number  of 
this  Federal  t^gtster  notice.  A  copy  of 
the  petitiea  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  fiKngs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  tfie  prest^ng  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  nde  on  the  petitkm  and /or 
refaest  Ibat  &e  petitioner  has  made  a 
substantial  d»wlBg  of  9o«d  cause  for 
the  granting  c^  a  late  petition  and/or 
recpiesL  Tint  determination  will  be 
based  upcm  a  balancing  of  tiie  factors 
specified  in  10  CFR  Z.714(a)(l)(iHv)  and 
2.714(d). 

For  Luther  details  with  respect  to  this 
actioa  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Alabaau  Power  Conq>any,  Docket  Nos. 
50-348  and  50-364,  loseph  M.  Farley 
Nuclear  Plant.  Uait  Nea.  1  and  2, 
Houstsn  Cowsty,  Alabaaaa 

Date  of  amendmatt  request: 
September  n,  I9IB. 

jDescr^ptiaa  of  aaaeadmeat  request- 
The  Admiaiartrativa  Contosb  sections  of 
the  Technical  Spedficafians  (IS)  are  to 
be  chanced  ta  lefleot  retitles  ef  on-site 
and  off-site  Ucensee  management.  In  tite 


off-site  otjgaaiTation,  a  single  General 
Managei>— Nudear  Support  residts  in  a 
change  in  meflofaership  of  the  Nudear 
Operations  Raview  Board.  In  the  on-site 
organization,  plant  ■uperiptandaots 
become  managers  of  their  laapective 
organiaatifuis.  Oltmt  aanagement 
reoiganizatioas  are  propased  whidi  &e 
licensoe  states  would  rahaaoe  safety. 

Basia  for  proposad  ao  aignifJcaat 
hazards  coosiaeratieo  determiaatioM: 
The  licenses  considars  the  charigfts  not 
to  involve  a  sigBi&cant  hazards 
conaideratioa  as  defined  in  10  CFR  S0l92 
because  the  proposed  chsBgw;  do  not: 
(1)  Involve  a  si^iificaat  increase  hi  the 
probabiliQr  ar  consequences  of  an 
acddeot  previously  evaluated.  (2}  create 
the  possibility  of  a  new  or  'tiP^'fi^*  kind 
of  accidwt  from  any  acddeat  peewiously 
evaluated,  ar  (3)  involve  a  stgaificaBt 
reduction  in  ffiai;gia  of  safety.  We  a^ee. 
The  ppopoeadfhiiingHt  sppaaroaiy  te 
enhance  effidcmcy  and  afiectiveDess  in 
the  organiiational  sbvctaiBe  both  on-site 
and  off-site.  Baaed  upon  our  preliminary 
review  of  the  lioeaaee's  detanmnation 
relative  to  the  pcopoaed  dMngee  to  the 
TS.  Adnhustrativa  Contmls  aeotiana. 
the  staff's  proposed  detenstnatien  is 
that  the  amendment  involves  no 
significaat  hazards  onnsktefrtton. 

laoid  Pubkc  Docuaemt  Room 
location:  George  S.  Houston  Meaiorial 
Library,  2U  W.  Buidesbaw  Street. 
Dothaa  iU^>aKa  3830S. 

Attorney  for  Uoeaaee:  George  F. 
TrewbEldga.  Bsqoke.  1800  M  Sbeet, 
NW.,  Washii^n  DC  20063. 

NRC  Braacb  Chief:  Stevea  A.  Varga. 

Aricansas  Power  and  U^U  Company, 
Dodtet  No.  SO-313,  Arkansas  Nudear 
One.  UbH  No.  1,  Pope  Ceimty,  Arkansas 

Date  of  amendment  request 
September  3, 1985. 

Description  of  amendmeat  request 
The  amendment  would  revise  the 
Technical  Specifications  (TSs)  by 
removing  those  TSs  related  to  the 
Reactor  Vessel  Material  Surveillance 
Pro^-am,  Specifically,  the  proposed 
change  would  remove  Sections  4.2.7  and 
4.2.8  and  Table  4.2-1.  which  provide  for 
the  installation  and  the  scheduler 
removal  of  Arkansas  Nuclear  One,  Unit 
1  (ANO-1)  reactor  vessel  surveillance 
specimens  into  and  fitun  the  Davis- 
Besse  Unit  1  reactor  vessel  and  certain 
reporting  requirements  depending  upon 
the  operation  of  Davis-Besse  Unit  1.  The 
proposed  change  is  in  response  to  the 
NRC  stafTs  aooeptanoe  of  the  Babcock 
and  Wik»x  Owners  Group  (B&WOG) 
Materials  Ccwaraitiee  Report  BAW- 
1543.  Revision  2.  "Inteigrated  Materials 
Vessel  Surveillance  Pro-am,  Feixitmy 
1985,"  for  referuicing  in  licensing 
applications.  The  acceptance  of  this 


report  was  provided  to  Babcock  and 
Wikox  by  letter  dated  March  13, 1905. 
By  letter  dated  Mardi  8, 19B&.  the  fAC 
staff  provided  specific  information  on 
actions  necessary  by  die  licansees 
concemiDg  the  teflsoval  of  titese  TSs. 
Acoordm^,  with  this  reqaest  the 
Ikxnsee  raqnests  approval  by  the 
Director,  Office  of  Nudear  Reactor 
Regulation,  of  the  intepated 
surveillance  program  for  ANO-1  as 
documented  in  BAW-1543A,  Revision  2. 
and  in  accordance  with  Section  ILC  of 
Appendix  H.  10  CFR  Part  5a  Alsa 
consistent  with  the  request  for  the 
removm  of  the  cuneut  TSs,  wmicfa  were 
executed  in  conjunction  with  previously 
granted  exemptions  to  Appendix  H,  10 
CFR  Part  SO,  the  licensee  requests  the 
withdrawal  of  these  previously  granted 
exemptions  {exen^)tion8  granted  h^ 
letters  dated  April  1. 1977,  and  April  30, 
1982^  Upon  approval  of  the  integrated 
surveillance  program  for  ANO-1, 
granting  the  v^tlhdrawal  of  the 
previously  granted  exemptions,  and  the 
issuance  of  the  nmanHmpnt  which  would 
provide  for  the  requested  TS  changes, 
die  licensee  will  oootinue  the  current 
reactor  vessel  material  surveillance 
program  in  accordance  with  Appendix 
H  to  10  CFR  S. 

Basi$  for  proposed  no  sigaificaat 
hazank  considemtioa  determinotiott: 
The  proposed  change  has  been  reviewed 
against  each  of  the  criteria  to  10  CFR 
50.92,  namely  that  the  proposed  dianye 
would  not 

(1)  involve  a  significant  increase  in 
the  probabihty  or  consequenoes  of  «m 
acciident  previooriy  evaloated:  or 

(2)  Create  the  poesibtKty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  involve 
a  change  in  configuration  or  operation  of 
ANO-L  Thus  it  does  net  increase  the 
probability  or  consequences  of  an 
accident  or  introduce  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated.  The  ANO-1 
reactor  vessel  surveiliance  capsules  will 
continue  to  be  irradiated  in  the  Davis- 
Besse  Unit  1  reactor  vessel.  These 
capsules  will  be  analyzed  and  the 
pressuhzatioa,  heatup,  and  cooldown 
limitations,  which  are  developed  based 
upon  the  capsule  analysis  will  be 
devek^>ed  in  the  same  manner  as  in  the 
past  llius  there  would  be  no  significant 
reduction  in  the  margin  of  safety. 

On  this  basis,  the  Commission 
proposes  to  determine  tliat  the  proposed 
amendment  does  not  involve  a 
sigBmcant  hazH'ds  consideration. 
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Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellvUle.  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Bishop,  Liberman,  Cook, 
Purcell  ft  Reynolds.  1200  Seventeenth 
Street.  NW..  Suite  70a  Washington,  DC 
20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

Bahiiiiora  Gas  and  Electric  Company, 
Docket  Nos.  50-S17  and  5IK-318,  Calvert 
Cliffs  NudMff  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
April  26. 1985. 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  the  Unit  1  and  Unit  2  Technical 
Specification  (TS)  4.6.1.2a  to  allow 
completion  of  the  third  containment 
Inteigrated  Leak  Rate  Test  (ILRT)  prior 
to  the  ID-year  Inservice  Inspection  (ISI) 
outage.  In  addition,  a  footnote 
associated  with  TS  4.6.1.2a  would  be 
deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  existing  Calvert  Cliffs  TS  4.6.1.2a 
reference  Appendix  J  of  10  CFR  Part  50 
and  requires  thafc  "ITiree  Types  A  tests 
(Overall  Intergrated  Containment 
Leakage  Rate)  shall  be  conducted  at  40 
±  10-month  intervals  during  shutdown 
at  either  P.  {50  psig)  or  at  P,  (25  psig) 
during  each  10-year  service  period.  The 
third  test  of  eadi  set  shall  be  conducted 
during  the  shutdown  for  the  10-year 
plant  inservice  inspection."  Performance 
of  the  third  ILRT  during  the  10-year 
outage  which  is  required  by  Appendix  J 
would  result  in  the  violation  of  the  more 
frequent  40  ±  10-  month  interval 
required  by  the  TS.  Accordingly,  the 
licensee  has  requested  a  change  to  the 
BLRT  schedule,  as  reflected  in  TS 
4.6.1.2a,  to  aUow  the  third  ILRT  to  be 
conducted  earlier  than  required  by 
Appendix  )  and  to  eliminate  the 
reference  to  the  Appendix  J  10-year 
inspection.  The  proposed  schedule 
would  satisfy  the  40  ±  10-month 
inspection  interval  requirement  of  TS 
4.6.1.2a  which  is  of  primary  importance 
because  of  the  more  frequent 
maintenance  of  containment  integrity 
through  the  ILRT  program.  The 
coincidence  of  the  third  ILRT  with  the 
10-year  ISI  outage  is  of  clearly 
secondary  importance  for  this  schedule 
change.  An  exemption  from  Appendix  J 
to  allow  eariier  containment  testing  is 
being  considered  in  a  separate  but 
parallel  notice. 

The  proposed  change  to  TS  4.6.1.2a 
would  only  affect  the  scheduling  of  one 
of  three  Type  A  tests  during  each  10- 
year  service  period;  the  scheduling  of 


the  two  remaining  Type  A  tests  would 
not  be  affected.  The  maximum  impact  of 
scheduling  on  the  third  Type  A  test 
would  be  minor  and  amount  to  the 
duration  of  one  refueling  cycle. 
Moreover,  the  impact  would  not  be 
cumulative  since  each  10-year  service 
period  would  start  a  new  Type  A  test 
schedule.  We  thus  conclude  that  no 
reduction  in  a  margin  of  safety  regarding 
containment  integrity  will  occur  since 
testing  of  the  containment  via  the  ILRT 
will  not  be  significanUy  impacted.  In 
addition,  since  containment  integrity 
would  not  be  reduced  via  the  proposed 
Type  A  test  schedule,  the  amendment 
does  not  involve  a  significant  increase 
in  the  probabiUty  or  consequences  of 
accidents  requiring  containment 
integrity  nor  will  any  new  or  different 
types  of  accidents  be  created. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  to  TS  4.6.1.2a  involves  no 
significant  hazards  considerations. 

Finally,  the  licensee  has  proposed 
deletion  of  the  footnote  associated  with 
TS  4.6.1.2a.  This  footnote  provides 
specific  dates  for  completion  of  the  third 
ILRT  for  Calvert  CUffs.  This  footiiote 
would  no  longer  be  necessary  since  cmy 
ILRT  test  would  be  conducted  on  a  40  ± 
10-month  interval,  regardless  of  the  ISI 
schedule.  Accordingly,  deletion  of  the 
footnote  associated  with  TS  4.6.1.2a 
affects  neither  ISI  nor  ILRT  schedules 
and  is  administrative  in  nature. 

On  April  6. 1983,  the  NRC  published 
guidance  in  the  Federal  Register 
concerning  examples  of  amendments 
that  are  not  likely  to  involve  significant 
hazards  considerations.  Example  (i), 
concerning  amendments  not  likely  to 
involve  si^iificant  hazards 
consideration,  encompasses 
"administrative  changes."  Accordingly, 
the  Commission  proposes  to  determine 
that  the  deletion  of  the  footnote 
associated  with  TS  4.6.1.2a  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esq.,  Shaw,  Pittman.  Potts 
and  Trowbridge,  1800  M  Street,  NW., 
Washington,  DC  20036. 

NRC  Branch  Chief:  Edward  J.  Butcher, 
Acting. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-^17  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
April  26, 1985  as  supplemented  by  letter 
dated  September  30. 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would 


change  the  Unit  1  and  Unit  2  Technical 
Specifications  (TS)  to  supplement  the 
contaiimient  liner  inspection 
requirements  of  TS  4.6.1.6.3  with  an 
inspection  of  the  exterior  of  the 
containment 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
By  letter  dated  September  30, 1985,  the 
licensee  requested  that  the  Commission 
consider  an  additional  change  to  the  TS 
as  a  supplement  to  their  April  26, 1985 
application.  The  Commission  has 
already  provided  proposed  no 
significant  hazards  consideration 
determination  (50  FR  31061  at  31062)  for 
the  subject  requested  TS  changes 
associated  with  the  April  26, 1985 
application. 

The  proposed  TS  change,  addressed  in 
the  licensee's  September  30, 1985  letter, 
resulted  from  an  NRC  request 
concerning  proposed  containment 
tendon  surveillance  TS.  In  reviewing  the 
proposed  containment  tendon 
surveillance  TS  contained  in  the 
licensee's  April  26, 1985  appUcation  the 
Commission  concluded  that  the 
licensee's  proposed  TS  should  be 
supplemented  by  a  visual  inspection  of 
the  containment  exterior  for  the  purpose 
of  detecting  changes  which  may  indicate 
tendon  degradation.  The  proposed 
visual  inspection  would  be  incorporated 
in  TS  4.6.1.6.3,  "Uner  Plate,"  and  this  TS 
would  be  redesignated  as  "Containment 
Surfaces."  This  proposed  change  to  the 
TS,  which  requires  a  visual  inspection  of 
the  containment  exterior,  represents  an 
additional  requirement  in  the  TS. 

On  April  6. 1983,  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
14670)  concerning  examples  of 
amendments  that  are  likely  to  involve 
significant  hazards  considerations.  One 
such  example,  (ii),  involves  "A  change 
that  consititutes  an  additional 
limitation,  restriction,  or  control  not 
presenUy  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement"  The 
proposed  change  to  TS  4.6.1.6.3 
represents  an  additional  control  in  the 
TS  and  thus  the  Commission  proposes  to 
determine  that  the  proposed  change  to 
TS  4.6.1.6.3  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esq.,  Shaw,  Pittman,  Potts 
and  Trowbridge,  1800  M  Street  NW.. 
Washington,  DC  20036 

NRC  Branch  Chief:  Edward ).  Butcher. 
Acting. 
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Station.  \ML  tUSdivGauitfju 

Dote  pf  ameinfmeitt  regaests:  October 
11,1985. 

Descnpthui  of  canendnwitt  tVijoestsT 
The  proposed  auieitdnent  to  Operating 
License  NPF-11  wouM  rerise  the  La 
Salle  Unit  1  Tedmical  Specfficalions  by 
removing  the  air-operated-testable- 
bypass-chedc  vahnn  imtaBed  in  eaeii  of 
the  eoteigeiiuy  core  oooHiig  flgrstenra 
(ECCS)  ana  reactor  core  isotatioB 
system  (RQCJ.  Each  ECCS  injection  Hne 
into  the  reactor  veme)  baa  a  testable- 
chedc  vahre  installed  inside  cootainiBent 
while  ftte  RCiG  bat  one  teetabie-cbeck 
valve  inside  and  one  outside  the 
primary  contaiimefrt.  These  valves  are 
installed  to  prevent  loss  of  inventory  te 
the  event  the  injection  line  breaks 
between  tiie  cbedc  valve  and  fte  motor- 
operated  injection  gate  ralve. 

At  tae  tnie  of  1<8  Safle  Oomty 
Station's  design,  it  was  fexpeeted  tbat 
these  valves  wmkld  be  le^^iired  to  be 
exercised  while  the  reactor  was  at 
pressure.  To  maet  thia  raqiiiieineat  an 
air-opetated4^ryas»<ii«ck  valve  was 
inataUcd  asoiiDd  the  check  valve  to 
equdixe  the  presaure  acroas  the  check 
valve  disk  and  thus  allowing  the  air 
operated  check  valve  to  exerciae  the 
check  vahra.  In  addition,  to  eagwe  tliat 
these  testable  (^eck  valves  would  not 
open  duiing  a  k>s»-«f-coolant  «Kxident. 
an  iaoUtiaB  signal  from  low  water  level 
and  higb  drywell  pressure  waa  added 
and  inctadcd  in  the  Tecfattical 
Spec^eationa. 

Since  the  teatable-cbeck  valves  ace  in 
the  injection  flow  path,  they  must  be 
periodically  exercised;  and  therefore, 
are  included  in  the  Pump  and  Valve 
Inservice  Inspection  Program  per  ASME 
Section  XL  The  La  Salle  Unit  1  Inservice 
Inspec^n  Program  calls  for  these 
testable-check  valves  to  be  exercised 
during  cold  shutdown.  Therefore,  the 
bypass  check  valves  are  not'required. 
and  the  licensee  is  proposing  tp  cemove 
them. 

Basis  for  proposed  no  significaat 
hazards  consideration  determination: 
The  CoQunisaion  has  provided 
stffiidards  for  deteimining  whether  a 
significant  hazards  cansideration  exists 
(10  cm  5a02(c]).  A  proposed 
amendment  to  an  operating  licenae  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  piobabiiity  or 
consequences  of  an  accident  previously 
evaluated;  (2]  create  te  peasibiiity  of  a 
newordifiwatf  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


inv^iwe  a  sipiificmt  soAirtJon  ina 
margin  sf  saiety. 

Tfcn  Bransfni  has  rtrtriiiilHiiii  aial  thr 
NRC  staff  flgBBss  tet  tbe  prapeaed 
amendBentf  will  not 

(1)  involve  a  sigiiftrjint  increaae  in 
the  probalMBty  or  canaaqMnoes  of  an 
accident  pcwrkiity  avafaiatad  becaase 
with  the  bfpaaa  vriwe  aBMOvedi  a 
leak^e  pcdi  anmad  tbe  tealaUe  chedc 
vabv  is  elfaninated.  %^ik  lUs  bypass 
valve  was  leak  tested  wiisn  the  testable 
check  vahre  was  tested  and  foifave  of 
the  bypass  vahre  was  analysd,  removal 
of  this  check  will  prevent  a  poaaifaie 
leakage  path.  Qrding  the  teatnhle  dieck 
valve  during  coki  atnttdowns  only 
ensures  that  doidile  iaolstiaB  of  tbe  Ugh 

when  aaqoiied.  Tbe  opeenfattty  {diiUly 
to  fliMi)  of  the  chadc  ndv«  will  stiU  be 
assored  by  die  cjrding  on  a  cold 
shutdown  basis. 

'    (2)  Createthepos»bilt^«f  anewor 
di&rent  kind  tS.  accideaft  from  any 
accident  previously  evaluated  because 
by  removal  of  the  bypass  valve,  this 
eliminates  a  possible  failure  mechanism. 
Failure  of  the  check  valve  to  open  is  (he 
same  as  failure  of  the  motor  operated 
injection  valve  to  open  which  has  been 
analyzed  in  the  Final  Safety  Analysis 
Report. 

(3)  Involve  a  significant  reduction  in 
the  margiB  of  safety  because  all 
previous  requiremeats  will  be 
maiaUined. 

Accordingly,  (he  Commission 
pn^Kwes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Public  Libraiy  of  Blinois  Valley 
Community  College, RuralRoute  No.  1, 
Ogekby.  Illinois  61348. 

Attorney  for  liceaaee:  Isham.  linooln 
and  Burke,  Suite  840. 1120  Connecticut 
Avenue.  NW.,  Washington.  DC  20Q3a 

NRC  Branch  Chief.  Walter  R.  Bulter. 

Conunuu  wealth  EAson  Conpany, 
Docket  Nos.  B^-97S  and  5&-97A,  La  SaSie 
County  Station,  IMts  1  and  2,  La  SaHe 
County,  nUnob 

Date  of  amendment  requests:  October 
11,1985. 

Description  of  amendment  requests: 
The  proposed  amendment  to  Operating 
license  NPF-ll  and  Operating  license 
NPF-18  w<Mdd  revise  the  La  Salle  Units 
1  and  2  Technical  Specifications  to 
allow  the  count  rate  on  the  Source 
Range  Monitor  (SRM)  channels  to  go 
below  the  rec^iired  counte  per  second 
where  itken  are  few  or  less  iuel 
asseod>le8  in  a  quadrant  M^e  they  are 
positioned  adjacent  to  the  SbiR  in  ^t 
quadrant 


The  cnnant  Tadmical  Specificatiana, 
3/4.9.2,  require  that  the  SUM  cbaanal 
count  rate  exceed  OJ  oonnts  per  second, 
whenever  &•  sl^Ml-te-noise  ratie  is 
eqaal  to  or  greater  (kao  two:  otherwise, 
the  minimuni  count  shoold  be  3  counts 
per  second.  Tbis  count  rate  may  be 
mouituied  by  Aw  SRM  detector,  or  by  a 
spedal  detector  (danker)  connected  to 
the  normal  9KM  drcaitry.  Alsa  tbe 
Technical  Specifications  req«^«  that 
duriAg  core  ^teratiotis,  the  detector 
[SSM  or  danker)  of  an  operable  SRM 
channel  is  located  ia  the  core  quadrant 
where  core  alterations  are  being 
perramed  and  another  is  located  in 
adjacent  quadiant.  ine  first  lequiiement 
assures  that,  wherever  uiUcaBty  is 
possible,  neutron  flux  is  being  monitored 
so  thsft  an  iaadvotent  approach  to 
critioiMty  cannot  occur.  The  seoood 
requirement  assures  that  there  is 
adequate  mouiiuiiug  in  any  quadrant  in 
which  core  alterations  are  being  made. 

Duiing  tbe  reAMbng  periods  when  tlie 
entire  core  is  to  be  removed,  it  is 
unlikely  that,  witlMut  sources  installed, 
the  ra^dred  ndnimura  SRM  citannel 
count  rate  of  0.7  ooants  per  second  can 
be  demonstrated.  Therefore,  this 
proposed  amendment  would  allow  the 
loadfaig  of  up  to  fear  fuel  asaenbbes 
around  each  SRM  with  no  minimum 
channel  count  rate  requirements 
because  analyses  indicate  that 
criticaKty  cannot  occur  with  iki» 
confignretian. 

Basis  far  proposed  no  fignipoatit 
hazards  consideration  dettfi  imnotiotK 
Tbe  Commssion  ttas  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  S0,92(cy).  A  proposed 
amendment  to  an  upeiating  license  for  a 
facility  involves  no  significant  hazaids 
consideration  if  operation  of  die  fiadfity 
in  accordance  widi  (he  proposed 
amendment  woold  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoasiy 
evaloated;  (2)  create  ttte  possfbflKjr  <A  a 
new  or  different  Idnd  of  acciaent  from 
any  accident  previously  evahtated;  or  (3) 
involve  a  sigitificant  reduction  in  a 
margin  of  safety. 

llie  licensee  has  detenmned  and  the 
NRC  staff  agrees  that  tbe  proposed 
amendments  wiB  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
positive  assurance  of  sub-criticality  is 
provided  by  analyses  for  four  or  fewer 
assemblies  loaded  around  the  SRM 
locations; 

(2)  Create  the  possfbility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
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no  new  modes  of  refueling  operation  are 
being  proposed:  and 

Involve  a  significant  reduction  in  the 
margin  of  safety  since  the  margin  to 
criticality  is  unaffected  by  the  proposed 
Technical  ^>ecification  Amendment 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Oglesby.  Illinois  01346. 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke.  Suite  840, 1120  Connecticut 
Avenue,  NW.,  Washington  DC  20036. 

NRC  Branch  Chief:  Walter  R.  Butler. 

Duk*  Power  Company,  et  sL,  Docket 
No.  5IM1S,  Catawba  Nuclear  Station. 
Unit  1.  Yofk  County.  South  Carolina 

Date  of  amendment  request  August 
28,1985. 

Description  of  amendment  request: 
The  amendment  would  permit  an 
exception  to  the  experience 
requirements  for  six  cadidates  for  senior 
reactor  operator  (SRO)  licenses.  The 
exception  is  fittm  the  requirements 
stated  in  Section  A.l.a  of  Enclosure  1  to 
the  Denton  letter,  dated  March  28, 1980, 
referenced  in  Tedmical  Specification 
Section  6A  "Administrative  Controls". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Technical  Specification  Section  6.3 
"Unit  Staff  Qualifications"  and  Section 
6.4  "Training"  require,  among  other 
things,  that  the  Ucensee's  unit  operating 
staff  meet  or  exceed  the  requiremento  bi 
Sections  A  and  C  of  Enclosure  1  to  the 
Oentc»  letter  dated  March  28, 1980. 
Section  A  of  Enclosure  1  requires  that 
an  applicant  for  (SRO)  license  shall 
have  a  minimum  of  4  years  of 
experience  as  a  control  room  operator 
(fossil  ot  nuclear).  This  experience 
requirement  is  a  prerequisite  for  taking 
the  SRO  examination.  However,  the 
principal  requirement  is  that  the  SRO 
candidates  pass  the  NRC  license 
examination. 

The  licensee  stated  in  its  request  that 
as  a  result  of  the  NRC  staff's  recent 
review  of  six  applications  to  upgrade  a 
group  of  reactor  operator  (RO)  licenses 
to  SRO  licenses  for  Catawba  Units  1 
and  2,  it  was  recognized  that  this  group 
of  operators  could  be  "cold"  licensed  as 
SROs  on  Catawba  unit  2  but  could  not 
be  "hot"  licensed  as  SROs  on  Catawba 
Unit  1,  the  facility  for  which  they  hold  a 
current  RO  license.  This  situation  was 
created  as  a  result  of  the  experience 
requirement  noted  above. 

Morever,  the  licensee  stated  that 
these  requirements  place  an 


uimecessary  burden  on  a  utility,  such  as 
Duke  Power  Company  (Duke),  that 
recruits  and  trains  personnel  with  little 
or  no  prior  experience  to  fill  plant 
operations  positions.  By  requiring  four 
years  of  experience  in  the  control  room, 
Duke  is,  in  most  cases,  precluded  from 
"hot"  licensing  SRO  candidates  for  a 
period  of  three  years  after  receipt  of  an 
operating  license.  By  requiring  that  the 
four  years  of  experience  be  obtained  as 
a  control  room  operator,  experience  as 
an  equipment  operator  at  the  facility  is 
given  no  credit  by  the  NRC  staff.  This 
requirement  is  inconsistent  with 
Regulatory  Guide  1.8  (September  1975), 
"Personnel  Selection  and  Training," 
which  endorses  ANSI  Niai— 1971, 
"Selection  and  Training  of  Nuclear 
Power  Plant  Personnel,"  which  credits 
actual  applicable  working  experience  in 
design,  construction,  startup,  operations, 
maintenance,  or  technical  services. 
These  are  the  documenta  to  which 
Catawba  is  committed  in  the  PSAR  and 
SER. 

Section  A  of  the  Denton  letter  allows 
exceptions  to  the  experience 
requirementa  for  SRO  applicanta  for 
planta  that  are  not  yet  licensed  because 
there  is  no  opportunity  to  obtain  such 
experience  on  their  plants.  The 
proposed  change  to  Technical 
Specification  6.3.1  is  requested  for  a 
similar  reason  in  that  Catawba  Unit  1, 
which  received  a  fuel  loading  and 
precriticality  testing  license  in  July  1984, 
a  low  power  license  in  December  1984, 
and  a  full  power  license  in  January  1965, 
has  not  been  in  operation  long  enough  to 
provide  an  opportunity  for  reactor 
operators  to  have  4  years  of  control 
room  operating  experience. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration  by  application  of  the 
standards  in  10  CFR  5a92.  The 
Commission's  staff  has  determined  that 
should  this  request  be  implemented,  it 
would  not  (1)  Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  six  SRO 
candidates  are  highly  trained  at 
Catawba  Unit  1.  each  has  held  a  reactor 
operator  license  for  more  than  one  year 
and  each  would  be  required  to  pass  the 
SRO  Ucense  examination;  or  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  trom  any  accident  previously 
evaulated  because  ihe  SRO  candidates 
are  experienced,  licensed  operators  and 
the  amendment  does  not  change  the 
manner  in  which  the  plant  is  to  be 
operated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety  because, 
in  addition  to  the  candidates'  being 


required  to  pass  the  NRC  examination 
for  an  SRO  license,  eadi  has  a  minimum 
of  eVi  years  of  experience  on-site  at 
Catawba,  during  which  each  has  been 
actively  involved  in  preoperational 
testing  and  checkout,  startup  testing, 
and  operator  training.  Accordingly,  the 
Commission  proposes  to  determine  that 
this  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Yoric  County  Library,  138  East 
Black  Street  Rock  Hill  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  William  L. 
Porter,  Esq.,  Duke  Power  Company,  P.O. 
Box  33189,  Charlotte,  North  Carolina 
28242. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Duke  Power  Company.  Docket  Nos.  50- 
388  and  50-370,  McGuhre  Nuclear 
Station.  Unite  1  and  2,  Mecklenburg 
County,  North  CanUna 

Date  of  amendment  request:  April  2. 
1985. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
a  surveillance  requirement  and  footnote 
associated  with  Technical  Specification 
3/4.1.3.3,  Rod  Position  Indication 
System.  The  change  to  Surveillance 
Specification  4.1.3.3  would  add  the 
statement  "The  Reactor  Trip  System 
breakers  can  be  closed  in  order  to 
perform  this  surveillance.**  The  footnote 
would  be  revised  to  read,  "With  the 
Reactor  Trip  System  breakers  in  the 
closed  position,  the  Control  Rod  Drive 
System  capable  of  rod  withdrawal" 
(words  in  italics  would  be  added). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Technical  Specification  3.1.3.3  requires 
as  a  limiting  condition  for  operation  that 
one  rod  position  indicator  (excluding 
demand  position  indication)  be  operable 
and  capable  q{  determining  control  rod 
position  within  specified  steps  for  each 
shutdown  or  control  rod  not  fully 
Inserted.  The  specified  action  if  the 
required  indicator(s)  is  not  operable  is 
to  immediately  open  the  Reactor  Trip 
System  breakers.  This  specification  is 
appUcable  for  Modes  3  (hot  standby),  4 
(hot  shutdown),  and  5  (cold  shutdown) 
with  the  Reactor  Trip  System  breakers 
in  the  closed  position.  "Hie  associated 
Surveillance  Specification  4.1.3.3 
requires  that  rod  position  indicators  be 
determined  to  be  operable  by 
periodically  performing  an  analog 
channel  operational  test 

The  proposed  addition  to  Surveillance 
Specifications  4.1.3.3  would  allow  the 
Reactor  Trip  System  breakers  to  be 
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closed  in  order  to  perform  the  specified 
surveillance.  This  would  permit  the 
analog  channel  operational  test 
specified  for  this  aurveillance  to  be  used 
in  conjunction  with  rod  motion  to  verify 
operabiUty  of  the  rod  position 
indicators.  With  the  Reactor  Trip 
System  breakers  open  (at  required  by 
the  action  statement),  it  is  not  possible 
to  move  control  rods.  The  proposed 
change  would  allow  die  Reactor  Trip 
System  breakers  to  be  closed  only  to 
perform  the  required  surveillance;  the 
Action  statement  in  the  event  of  an 
inoperable  indicator  remains  the  same. 
The  proposed  addition  to  the 
applicability  footnote  would  clarify  that 
the  Specification  only  applies  if  the  rods 
are  capable  of  being  withdrawn.  This  is 
consistent  with  the  existing  condition 
for  applicability  (trip  breakers  dosed) 
but  better  reflects  the  pr^se  condition 
for  applicability.     ;   .    . 

Hie  safety  significance  of  unplanned, 
undetected  control  rod  motion  is  due  to 
the  potential  decreasef  in  shutdown 
margin.  Minimum  shutdown  margins  to 
be  maintained  by  boration  control, 
including  actions  and  surveillances 
required  in  the  event  of  an  inoperable 
control  rod(s).  are  specified  by 
Technical  Specifications  3/4.1.1  (Modes 
1,  2,  3,  and  4)  and  3/4.1.1.2  (Mode  5).  No 
change  to  these  specifications  would  be 
made  by  the  proposed  amendments. 

The  Commission  has  provided  certain 
examples  (46  FR 14676)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  requests  involved  in 
this  case  do  not  match  any  of  those 
examples.  However,  since  proposed 
amendments  would  not  decrease  the 
required  shutdown  margins,  the  staff 
has  determined  that  should  this  request 
be  implemented,  it  would  not:  (1) 
Involve  a  significant  increase  in  the  ' 
probabihty  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  fi^om  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 
Accordingly,  the  Commission  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte,  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  .Carolina 
28242.  -    -;■  *       -  ' 

NRC  Branch  Chie^  EUnor  G. 
AdensaoL 


Florida  Powv  Cotporatk».  «t  aL, 
Docket  Na  50-302,  Qyatal  River  Unit 
No.  S  Nudear  GenetatiBg  Plant,  Qtnit 
County,  Florida 

Date  of  amendment  request:  May  28, 
1985. 

Description  of  amendment  request- 
The  proposed  Technical  Specification 
would  revise  the  action  statements  of 
Specification  3.1.2.9  to  require  cold 
shutdown  instead  of  hot  shutdown  if 
borated  water  sources  cannot  be 
restored  to  operable  status  within  the 
specified  time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
in  the  form  of  examples  of  amendments 
that  are  not  considered  likely  to  involve 
significant  hazards  considerations  (48 
FR  14870).  Example  (i)  states  "a  purely 
administrative  change  to  the  Technical 
Specifications:  for  example,  a  change  to 
achieve  consistency  throuigihout  the 
Technical  Specifications,  correction  of 
an  error  or  a  change  in  nomenclature." 
The  current  Specification  dose  not 
require  that  the  plant  be  taken  to  a  non- 
applicable  mode  (cold  shutdown)  which 
would  be  consistent  with  other 
specifications  for  the  plant.  The  change 
from  hot  shutdown  to  cold  shutdown 
would  place  the  plant  in  the  correct  non- 
applicable  mode  and  would  provide 
consistency  in  plant  specifications. 
Therefore,  this  change  falls  within  the 
scope  of  the  example  cited  and  the 
Commission's  staff  proposes  to 
determine  that  this  amendment  involvea 
no  significant  hazards  consideraUon. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  NW.  First  Avenue,  Crystal  River, 
Florida. 

Attorney  for  licensee:  R.W.  Nefiser, 
Senior  Vice  President  and  General 
Counsel.  Florida  Power  Corporation, 
P.O.  Box  14042,  SL  Petersburg,  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia.  Dockets  Nos.  50-^1  and  50- 
366,  Edwin  L  Hatch  Nudear  Rant,  Units 
Nos.  1  and  2,  Appling  County,  Geor^ 

Date  of  amendment  request; 
September  13, 1985,  supplementing  the 
submittals  of  December  14  and  20. 1983. 

Description  of  amendment  request 
This  submittal  supplements  the 
submittals  dated  December  14  and  20, 
1983,  which  were  noticed  in  the  Federal 
Regbter  on  February  27, 1984  (49  FR 
7161).  This  supplemental  request  for 
Technical  Specification  chcmge  relates 
to  the  proposed  dosure  times  for  the 


scram  discharge  volume  (SDV)  vent  and 
drain  valves.  The  purpose  of  this  change 
is  to  revise  the  proposed  dosure  time 
requirements  for  these  valves.  Since  the 
time  of  the  original  submittals,  a  more 
detailed  evaluation  of  the  closure  time 
has  shown  that  a  different  dosure  time 
is  justified.  In  addition  to  the  change  in 
the  proposed  value  closure  time,  this 
submittal  corrects  a  typographical  error 
in  the  earlier  proposed  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  Oneof 
the  examples  (ii)  of  actions  involving  no 
significant  hazards  considerations 
relates  to  a  change  which  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  induded  in  the 
Technical  Specifications.  Another 
example  (i)  relates  to  a  purely 
administrative  change  to  the  Technical 
Specifications.  Since  the  current 
Technical  Specifications  do  not  have 
requirements  for  SDV  valve  dosure 
times,  this  requested  revision  to 
previously  proposed  dosure  times  still 
constitutes  an  additional  limitation  not 
presendy  in  the  Technical  Specifications 
and  fits  example  (ii)  above.  The 
proposed  correction  of  the  typographical 
error  fits  example  (i)  above,  lie 
Commission  therefore  proposes  to 
determine  that  this  action  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room  .    , 

location:  Appling  County  PubUc  Library. 
301  City  Hall  Drive,  Baxley,  Georgia. 

Attorney  for  licensee;  C^. 
Trowbridge.  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street  NW., 
Washington.  DC  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

GPU  Nudear  Coiporation,  et  aL  Dodcet 
No.  50-280,  lluee  Mile  Island  Nudear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request-  February 
1, 1985,  as  revised  September  30, 1985. 

Description  amendment  request-  This 
Technical  Specification  (TS)  change 
request  provides  clarification  to  existing 
TSs  to  insure  that  the  regulating  control 
rod  power  silicon  controlled  rectifier 
(SCR)  electronic  trips  are  trip  tested 
monthly  and  prior  to  startup  when  the 
reactor  has  been  shutdown  for  greater 
than  24  hours.  The  proposed  amendment 
also  provides  conditions  for  operabiUty 
for  control  rod  drive  trip  breakers  and 
diverse  trip  devices,  and  the  regulating 
control  rod  power  SCR  electronic  trips. 


> 
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This  TS  change  request  wu  initially 
noticed  May  21,  l«a6  (SO  PR  20061). 
However  due  to  aMdifications  in  the 
original  aubauttal  to  add  conditions  for 
operability  for  various  eqaipooent,  the 
request  is  being  renoticed. 

Basis  forpmpoaed  no  significant 
hazards  oonskiemUiHi  deteiwination: 
TMJ-1  TS  Table  4.1.1.  Item  2.  requires 
that  the  control  rod  drive  trip  breakers 
be  trip  tested  monthly  and  prior  to 
startup  when  the  reactor  has  been 
shutdown  for  greater  than  24  hours.  The 
language  of  the  SpeciJRcation  is  broad 
enou^  to  cover  the  SCR  portion  of  the 
trip  functioa.  however,  for  clarity,  the 
Specification  is  being  changed  to 
specifically  identiiy  the  SCR  portion  of 
the  trip  function.  TMI-1  Surveillance 
Procedure  1303-4.1  requires 
confirmation  of  the  SCR  trip  function  by 
verifying  the  reduction  in  current  from 
the  affected  power  supply  on  a  montiily 
basis.  This  TS  change  is  an 
administrative  change  for  clarification 
only,  the  testing  requirement  remams 
the  same.  This  portion  of  the  proposed 
amendment  is  in  the  same  category  as 
Example  (i)  of  amendments  diat  are 
considered  not  likely  to  involve 
significant  hazards  consideration  (48  FR 
14fl70)  in  tiiat  the  change  is 
adBiinistrative  in  nature. 

The  exiating  Specification  3.5.1.6  has 
been  expanded  to  provide  limiting 
conditions  for  operation  for  specific 
components  of  the  reactor  trip  system, 
i.e.,  control  rod  drive  trip  breakers,  the 
divcfee  trip  features  and  the  regulating 
control  rod  power  SCR  electronic  trips, 
in  accordance  with  the  guidance 
provided  in  Generic  Letter  85-ia  The 
addition  of  conditions  for  the  diverse 
trip  features,  doe  to  the  addition  of  the 
shunt  trip  attachment,  and  the  SCR 
electronic  trips  will  assure  the  reliability 
of  the  reactor  trip  system  is  not  reduced 
due  to  the  inoperability  of  one  of  these 
com|}onent8.  Thus,  these  conditions  will 
constitute  an  additional  control  and  not 
reduce  the  margin  of  safety. 

This  portion  of  the  proposed 
amendment  is  in  the  same  category  as 
Example  (ii)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  consideration  (48  FR 
14870)  in  that  the  change  constitutes  an 
additional  control  not  presently 
included  in  the  TSs. 

Therefore,  since  the  application  for 
amendment  involves  proposed  dianges 
that  are  similar  to  examples  for  which 
no  significant  hazards  considerations 
exist,  the  Commission  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
/ocofion:  Government  Publications 


Section.  State  Uhmy  of  Pannaylvania, 
Education  Building,  Commonwealth  and 
Walnut  StrMts,  Hairfaburg, 

Pennsylvania  17126. 

Attorney  for  iiceaso;  G^.  Trowbridge, 
Shaw,  Pittman,  Potts  and  Trowbridge, 
1800  M  Street.  NW..  Washington.  DC. 
20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

GPU  Nodear  Goiporathn,  at  aL,  Dodtet 
No.  5D-an  Three  MQb  Island  Nuclear 
Station,  Unit  Na  1.  Daiqdun  County, 
Pennsylvania 

Date  of  amendment  requesL  May  28. 
1985  and  September  Sa  1985. 

Description  of  amendment  request  By 
letters  dated  May  28. 1965  and 
September  3a  1985,  GPU  Nudear 
Coiporatioo  requested  a  change  to 
Figune  6-2  in  Uie  TMI-1  Technical 
Specifications.  Figure  6-2  is  an 
oiganization  chart  titled  'TMI-1  Unit 
Staff."  The  proposed  change  shows  the 
additioa  of  "Man^er(«).  Mant 
Engineering"  positioas  reporting  to  the 
Plant  Engineering  Director.  Carrent 
plana  are  for  two  auch  posttioBS,  with 
several  of  the  Lead  Eogineers  reportii^ 
to  one  of  the  two  Managers.  In  aikhtion. 
the  ptopoaed  asMsidment  changes  the 
"Chemistry  Sup»viaor"  block  title  to 
"Staff  Chemist."  The  Staff  Chemist  and 
Lead  Nuclear  Eo^eer  will  continue  to 
report  direcUy  to  the  Plant  Engineering 
Director  per  the  present  requirements. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  changes  the 
Mant  Engineering  Department 
principally  by  in<xeasing  the  number  of 
managers  and  reducing  die  number  of 
engineers  who  report  directly  to  the 
Plant  Engineering  Director,  It  in  effect 
adds  another  level  of  management 
review  not  presently  required  and  is 
therefore  similar  to  example  (ii)  of 
amendments  that  are  consid^ed  not 
likely  to  involve  a  significant  hazards 
consideration  (48  FR  14870).  a  change 
that  constitutes  an  additional  limitation, 
restriction  or  control  not  presently  in  the 
technical  specifications. 

In  addition,  the  proposed  amendment 
does  not  affect  plant  design  or  operation 
and  does  not  involve  modifications  to 
plant  equipment  or  make  changes  that 
would  affect  plant  safety  analysis.  In 
this  regard  the  proposed  amendment:  (1) 
Does  not  involve  a  significant  increase 
in  the  probabihty  or  consequences  of  an 
accident  previously  evaluated.  (2)  does 
not  create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
acddent  previousiy  evaluated,  and  (3) 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  Thmefore  die 
proposed  amendment  does  not  involve  a 


signifloant  hazards  oonsideratton  (48  FR 
14870). 

Local  Public  Document  Boom 
location:  Government  PobHcations 
Section,  State  Ubraty  of  Pennsylvania, 
Education  BuikUng,  Coounonwealth  and 
Walnut  Streets,  Harrisbutg, 
Pennsylvania  17126. 

A  ttomey  for  licensee:  GJ. 
Trowbridge.  Shaw.  Pittman.  Rotts  and 
Trowbridge.  1600  M  Street.  NW.. 
Washington.  DC  200S6. 

NBC  Branch  Chief  }ohn  F.  Stolz. 

Long  Island  Lighting  Oompany,  Docket 
No.  86-322,  ShetAaui  Nudeai  Power 
Station,  Suffolk  County.  New  York 

Date  of  amendment  request  October 
21,1085. 

Description  of  amendment  request 
The  proposed  ameadment  would:  (1) 
Revise  paragraph  2.C(8J  of  the 
Shoreham  license  to  allow  extensions  of 
time,  as  authorized  by  the  Commission, 
for  die  completion  of  the  environmental 
qnalifioBtion  of  certain  electrical 
equipment,  and  (2)  revise  Technacal 
Specification  TaUea  S.3.7.5-1  and 
4.3.7.5-1  to  reflect  the  convnakm  of  one 
of  the  two  Reactor  Building  Standby 
Ventilation  System  (RBSVS)  low  range 
noble  gas  radiatiao  ownitora  into  a  Low 
Range  Plant  Vent  Stack  aoble  gai 
radiation  monitor. 

The  change  to  the  lioenae  condition 
has  been  requested  becaoae  the  licensee 
does  not  expect  to  compkte  the 
environmental  qualification  testing  and 
documentation  for  two  hydrogen 
recombiners  and  nine  ventilation 
damper  actuators  before  November  30, 
1985.  By  letter  dated  September  26, 1985. 
the  licensee  requested  diat  the 
Commission  grant  an  extension  beyond 
the  November  30, 1985  deadline  in 
license  condition  2.C(8),  for  the 
qualification  of  diis  equipment  The 
Commission  is  considering  this  request 
and  the  approval  of  the  request  would 
be  reflected  in  a  change  to  condition 
2.C(e). 

Shoreham  currently  has  redundant 
low  range  RBSVS  noble  gas  radiation 
monitors  that  comply  widi  the  design 
and  qualification  criteria  for  Category  2 
equipment  contained  in  Section  1.3.2  of 
Regulatory  Guide  1.97.  ReviaioD  2. 
Redundancy  for  either  RBSVS  or  plant 
vent  stack  low  range  noble  gas  rmliation 
monitors  is  not  required  to  be  in 
conformance  with  either  Regulatory 
Guide  1.97,  Revision  2  or  Revision  3.  The 
licensee  proposes  tg  utilize  one  of  the 
two  RBSVS  noble  gas  monitors  to 
monitor  noble  gas  affluent  in  the  plant 
vent  stack,  thereby  providing  an 
instrument  in  conformance  with 
Category  2  requirements  to  monitor  the 
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last  Type  E  variable  on  page  li>7-13  of 
Regulatory  Guide  1.97,  Rev.  2.  This  is 
required  because  the  current  station 
vent  stack  noble  gas  radiation  monitor 
cannot  be  environmentally  qualified. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  these  amendment  requests 
follows: 

Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated  Radiation  Monitors 

The  new  low  range  plant  vent  stack 
noble  gas  radiation  monitor  is  physically 
the  same  as  a  monitor  which  was 
previously  designated  as  the  low  range 
RBSVS  monitor.  It  has  the  same  class  IE 
power  s^upply  and  is  seismically 
qualified  equipment.  It  cannot  effect 
other  safety-related  equipment  either 
electrically  or  mechanically  during  a 
seismic  event 

The  new  sample  tubing  for  the 
monitor  which  has  been  routed  in  the 
Control  Building  chiller  room  has  been 
designed  with  Category  I  supports.  It 
will  not  collapse  or  become  a  missile 
during  a  seismic  event,  and  therefore 
will  not  impact  other  safety-related 
equipment  The  tubing  running  through 
Category  U  structures  has  been  designed 
to  Category  I  standards. 

The  new  station  vent  monitor  does 
not  perform  any  automatic  functions 
and  the  standby  ventilation  system  will 
continue  to  be  monitored  by  one 
channel 

For  these  reasons  the  staff  has 
concluded  that  this  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Equipment  Qualification  Extension 
Request  The  requested  amendment 
would  only  allow  an  extension  to  be 
granted  after  review  and  approval  by 
the  Commission  itself.  No  change  is 
involved  to  the  design  bases  or  criteria 
of  the  equipment  in  question. 


This  portion  of  the  amendment  does 
not  therefore,  significantly  increase  the 
probability  or  consequences  of  an 
accident 

Standard  2— Create  th«  Possibility  of  a 
New  or  Different  Kind  of  Acddant  From 
any  Accident  Previously  Evaluatad 

The  radiation  monitor  has  not  been 
physically  changed  except  that  its 
sample  inlet  and  discharge  lines  have 
been  rerouted  from  the  RBSVS 
discharge  piping  to  the  station 
ventilation  exhaust  Hie  monitor  has  the 
same  IE  power  supply  and  has  been 
seismicaUy  qualified  so  there  is  no 
change  in  its  impact  on  other  plant 
equipment 

All  new  piping  in  the  Control  Building 
has  been  seismically  qualified  so  that  it 
cannot  impact  other  safety-related 
equipment  during  a  seismic  event 

The  equipment  qualification  extension 
amendment  does  not  vary  or  affect  any 
plant  operating  condition  or  parameter. 
For  these  reasons,  the  NRC  staff  has 
determined  that  neither  of  these 
proposed  amendments  creates  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

Standard  9— Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 
Radiation  Monitor 

The  monitor  does  not  perform  any 
automatic  function,  either  as  it  is 
ctirrently  used  or  as  it  will  be  used  when 
it  is  re-configured.  It  only  monitors  plant 
effluents. 

Reducing  the  required  number  of 
RBSVS  monitor  channels  from  two  to 
one  will  not  reduce  the  margin  of  safety 
because  only  one  channel  is  required  to 
be  operable  at  any  one  time.  With  that 
channel  inoperable  for  more  than  72 
hours,  Action  Statement  81  of  the 
Shoreham  Technical  Specifications 
requires  monitoring  by  an  alternate 
method.  Therefore,  having  one  instead 
of  two  RBSVS  monitors  available 
provides  reduced  flexibility  for  plant 
operation,  but  does  not  impact  the 
ability  to  satisfy  this  Technical 
Specification. 

,  Equipment  Qualification  Extension: 
llie  requested  amendment  does  not 
change  the  qualification  parameters  or 
standards,  the  equipment  operability 
requirements,  or  the  design  bases  for  the 
equipment  or  the  plant  It  would  only 
allow  the  licensee  an  extension  of  time 
to  demonstrate  that  the  equipment  in 
question  meets  those  standards  and 
bases. 

For  the  reasons  stated  above,  the  staff 
has  determined  that  these  changes  do 
not  involve  a  significant  reduction  in 
any  margins  of  safety. 


Based  on  die  above  considerations, 
the  staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Shoreham  Wading  River  Public 
Library,  Route  25A,  Shoreham,  New 
York  1178a 

Attorney  for  licensee:  Anthony  F. 
Earley,  Esquire,  Long  Island  Lighting 
Company,  175  East  Old  Country  Road, 
Hicksville,  New  York  11801. 

NRC  Branch  Chief:  Walter  R.  BuUer 

Northern  States  Power  Company, 
Docket  No.  5&-283.  MonticeUo  Nudear 
Generating  Plant  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
November  24, 1982. 

Description  of  amendment  request 
The  proposed  amendment  will  delete 
Technical  Specifications  (TSs)  Section 
6.7.C.2  concerning  the  reporting 
requirement  for  an  Annual 
Nonradiological  Environmental 
Monitoring  and  Ecological  Studies 
Program  Report  and  add  a  new  section 
entitled,  "Other  Environmental  Reports 
(non-radiological,  non-aquatic]",  llie 
change  will  provide  new  reporting 
requirements  on  nonradiological, 
nonaquatic  environmental  events,  which 
might  occur  on  the  plant  site,  to 
substitute  for  Environmental  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  Example  (ii)  states,  "A  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presentiy 
included  in  the  technical  specifications: 
for  example,  a  more  stringent 
surveillance  requirement" 

The  proposed  change  is  more 
restrictive  since  it  requires  a  written 
report  within  30  days  of  any 
environmental  event  which  may  result 
in  a  significant  increase  in 
environmental  impact  The  report  shall 
describe,  analyze  and  evaluate  the  event 
and  in  addition,  describe  the  probable 
cause  with  the  corrective  action  to 
preclude  repetition  of  the  event  For  any 
proposed  changes  in  tests  or 
experiments,  which  may  result  in  a 
si^uficant  increase  in  environmental 
impact  which  was  not  previously 
reviewed  or  evaluated,  the  Ucensee  shall 
evaluate  alT  environmental  impacts  and 
submit  a  report  30  days  prior  to  the 
proposed  activity. 
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TIm  above  changes  provide  additional 
reatrictioaa  or  controls  that  are  not 
included  in  the  present  Technical 
Specificatioos.  and  fit  example  (ii).  Hie 
staff  therefore  proposes  that  the  changes 
do  not  involve  significant  hazards 
considerationa. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library,  Minneapolis  PnbHc  Library,  300 
Nicf^et  MaD,  kfcmeapoUs,  Minnesota. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  1800  M  Street.  NW., 
Washingtoa  DC  2003& 

NRC  Bnuicfi  Chief:  Domenic  a 
VassaMo. 

Pennsylvania  Power  ft  Light  CompaBy, 
Docket  No.  50-^388,  Susqi^anna  Steam 
Electric  Station,  Unit  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request 
September  30. 1985. 

Description  of  amendment  request: 
The  purpose  of  this  request  is  to  propose 
a  change  to  the  Susquehanna  Steam 
Electric  Station  Operating  License  NPF- 
22  by  deleting  Bcense  Condition  2.C.(14). 

License  ConditJon  2.C(14)  to  License 
NFF-22  reads  as  foOows: 

(14)  Control  ^  Heavy  Loads  (NUREC 
0612): 

Prior  to  startup  following  the  first 
refueling  outage,  PP&L  shall  submit 
commitments  necessary  to  implement 
changes  in  modifications  required  to 
fully  satisfy  the  guidelines  of  Section 
5.1.2  through  5.1.8  of  NUREG  0612 
(Phase  D-nine  month  response  to  the 
NRC  generic  letter  dated  December  22. 
1980). 

This  request  is  based  on  Generic 
Letter  8S-11.  dated  June  28. 1B85, 
"Completion  of  Miase  n  of  'Control  xA 
Heavy  Loads  at  Nuclear  Power  Plants' 
NURBG-0812".  Generic  Utter  85-11 
concludes,  based  on  the  improvements 
in  heavy  loads  handling  obtained  from 
the  implementation  of  NUREG  0612. 
Phase  L  further  action  is  not  required  to 
reduce  the  riaJts  associated  with  the 
handling  of  heavy  loads.  Specifically,  it 
was  concluded  that  a  detailed  Phase  II 
review  of  heavy  loads  is  not  necessary 
and  Phase  D  is  to  be  considered 
complete. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Deleimination: 

1.  The  proposed  change  does  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  In 
conJiuKtioB  with  the  Hiase  I  effort  of 
NUREG^^MIZ  the  load  drop  accidents 
for  Susquehanna  SES  have  been 
evaluated  and  found  to  be  acceptable. 
As  stated  in  Generic  Letter  65-lt  Phase 
n  of  NUREG-0612  is  an  enhancement  to 


Phase  I  and  nwipliance  with  Pbaaa  I  of 
NUREG^)612  providas  "naxiimnn 
practical  defense  in  d^>th.''  Hm  delatioo 
of  this  License  Condition  does  not  alter 
the  presently  acceptable  evaluation  of 
the  load  drop  accidents  which  were 
performed  In  accordance  with  I^ase  I  of 
NUREG-0612. 

2.  The  proposed  change  does  not 
create  the  possibiUty  of  a  new  or 
different  kind  of  acddent  from  any 
accident  previously  svahiated.  As  stated 
in  (1)  above,  Phase  n  <rf  NUREG-0612  is 
only  an  entmneement  to  Pbase  I.  All 
accidents  previously  evaluated  were 
evaluated  in  accordance  with  Phase  I  of 
NURKG-0612.  This  aspect  will  not 
change.  Therefore,  the  proposed  deletion 
of  die  License  Comfition  wrill  not  create 
the  possibility  of  a  new  or  <Kfferent  kind 
of  acddent.  Moreover,  the  deletion  of 
this  License  Condition  will  not  diange 
any  of  the  presently  acceptable 
analyses. 

9.  The  proposed  change  does  not 
involve  a  significant  reduction  hi  a 
margin  of  safety.  As  stated  in  Generic 
Letter  85-11,  Phase  D  of  NUREG-0612  is 
an  enhancement  to  Phase  I.  The  mai^gin 
of  safety  has  already  befm  found  to  be 
acceptable,  based  on  implementation  of 
Phase  I  of  NUREG-0ei2 .  Phase  I 
implementation  will  remain  as  is.  The 
Phase  n  effort  which  has  not  yet  been 
initiated,  will  not  be  implemented.  The 
Susquehanna  SES  heavy  load  program 
will  remam  as  is  and,  therefore,  the 
deletion  of  this  License  Condition  does 
not  significantly  reduce  fte  margin  of 
safety. 

The  NRC  staff  agrees  widi  the 
licensee's  evaluation  in  this  regard  and 
proposes  to  find  the  proposed  change  to 
not  involve  a  signifk»nt  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Osterhout  Free  Library, 
Reference  Department,  71  Soudi 
Franklin  Street  WiDcee-Baire, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silbei:g, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  NW., 
Washington.  DC  20036. 

NRC  Branch  Chief:  W.  Butler. 

Pennsylvania  Power  ft  Light  Company, 
Docket  No.  50^387  Susquehanna  Steam 
Electric  Station,  Unit  1  Luzerne  County, 
Pannalyvania 

Date  of  amendment  request-  October 
laiSBS. 

Description  ofaa)endment  request  As 
part  of  an  overall  effort  to  oihance  the 
capability  of  the  drywell  cooling  system, 
^  licensee  is  instaJHng  two  non  safety- 
related  fons  (1V419  AftB)  to  serve  the 
reactor  vessel  skirt  area.  The  poipoae  of 
this  amendment  request  is  to  support  the 


Technical  ^jedflcaHoa  changes  related 
to  tfie  tnstallaHon  at  the  overcmrent 
protection  devices  aaeodated  «viA  Uiese 
new  fans. 

The  Technical  Spectftcation  diange 
adds  two  thermal-magnetic  dnniit 
braakers  to  TaUe  3.6.4.1,-1  listed  oa 
page  3/4  8-25. 

Basis  for  proposed  no  significant 
hazards  constderation  determinotion: 
The  licensee  in  his  letter  dated  October 
la  1965  stated  ttiat: 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

This  chiange  wHl  improve  the 
capability  of  the  dryw«Il  cooling  system 
to  meet  the  minimum  temperature 
requirements  in  the  reactor  vessel  skirt 
area.  The  safety-relfited  function  of  the 
drywell  atmospiiere  recirculation  and 
cooling  system,  air  mixing  poet-LOCA,  is 
not  altered  by  these  dianges.  The  new 
fens  have  no  safety  fnnctioii:  they  are 
not  operated  post-LOCA  and  do  not 
adversely  impact  the  operation  of  safety 
systems. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  action  is  within  the 
design  criteria  for  the  drywell  cooling 
system.  Electrical  separation,  seismic 
Inteyity,  and  all  other  appHcabie  design 
criteria  are  met  Tlie  proposed  change 
does  not  advereely  affect  the  function  of 
any  safety  system. 

3.  "Hie  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  ssJety. 

The  [m>posed  change  will  enhance  die 
capability  of  the  drywell  cooling  system 
to  maintain  the  drywell  average  air 
temperature  required  by  the  Technical 
Specifications.  Therefore  safety  is 
improved  as  a  result  of  this  action. 

"Hie  NRC  staff  agrees  with  the 
licensee's  evaluation  in  this  regard  and 
proposes  to  find  the  proposed  change  to 
not  involve  a  si^ficant  hazards 
consideration.  In  addition,  the 
Commission  has  provided  guidance 
concerning  the  application  of  the  no 
significant  hazards  consideration 
standards  by  providing  certain 
examples  (48  FR  14870).  One  of  the 
examples  of  actions  not  likely  to  involve 
a  significant  hazards  consideration, 
example  (ii),  is  a  change  that  constitutes 
an  additional  limitation,  restriction,  or 
control  not  fnesently  taicluded  in  the 
Teclttiical  Specifications:  for  example,  a 
more  stringent  surveillance  requirement. 
Since  the  boensee  has  proposed  to  add 
these  fans  sab)ect  to  controlB  and 
requirements  to  the  Technical 
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Specifications,  this  dunge  is 
encompassed  by  the  example  (ii).  Based 
on  the  above,  the  staff  proposes  to  find 
that  this  change  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  SUberg. 
Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge.  1800  M  Street,  NW.. 
Washington,  DC  2003a 

NRC  Branch  Chief:  W.  Butler. 

Portland  General  Electric  ComiMmy, 
Docket  No.  S0-S44.  Ttojan  Nudeer 
Plant,  ColumUa  County,  Oregoo 

Date  of  amendment  request  May  2, 
1985.  as  amended  September  6, 1985. 

Description  of  amendment  request 
The  following  changes  to  Operating 
License  NPF-1  and  the  technical 
specifications  are  proposed: 

1.  Operating  License— The  Gyrating 
License  would  be  revised  to  reflect  the 
correct  name  of  the  Plant's  Quality 
Assurance  Program. 

2.  Page  3/4  2-Z  Axial  Flux  Difference 
(AFD)  Surveillance — Surveillance 
Requirement  4.2.1.l.a.2.  which  requit«s 
monitoring  the  indicated  AFD  once  per 
24  hours  after  the  AFD  Monitor  Alarm 
has  been  placed  in  operable  status, 
would  be  deleted. 

3.  Pages  3/4  4-19  and  4-20,  RCS 
Specific  Activity— Thi*  change  would 
remove  all  portions  of  the  Action 
statement  for  MODES  1,  2,  3, 4.  and  5  of 
Technical  Specification  3.4.8  pertaining 
to  a  Reportable  Occurrence  and  the 
information  required  to  be  submitted 
with  it 

4.  Page  3/4  7-38,  Control  Building 
Modification  Connection  Bolts — 

The  Applicability  of  Technical 
Specification  3/4.7.11  would  be 
corrected  to  "AT  ALL  TIMES"  rather 
than  the  current  "ALL  MODES". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  standards  for 
determining  whether  a  proposed  action 
involves  a  significant  hazards 
consideration  by  providing  certain 
examples  (48  FR 14870).  Three  of  the 
examples  are  (i),  a  purely  administrative 
change  to  the  technical  specifications: 
(ii)  a  change  that  constitutes  an 
additional  limitation;  and  (vii)  a  change 
to  make  a  license  conform  to  changes  in 
the  reguiatioaa. 

Three  of  the  four  changes  discussed 
above  are  encompassed  by  these  three 
examples.  Change  No.  1  would  correct 
the  name  of  the  operations  quality 
assurance  program  to  the  "Nuclear 


Quality  Assurance  ftogram."  This 
would  be  a  change  to  the  title  only,  and 
not  to  the  program  itself,  and  is 
encompassed  by  example  (i)  of  actions 
not  likely  to  involve  significant  hazards 
considerations.  Change  Na  3  would 
delete  from  the  Action  Statement  of  3.4.8 
the  statement  pertaining  to  a  Reportable 
Occurrence.  This  change  would  be  in 
response  to  changes  to  the  reporting 
requirements  of  10  CFR  50.73,  paragraph 
(g)  of  which  reads.  The  requirements 
contained  in  this  section  replace  ail 
existing  requirements  for  licensees  to 
report  "Reportable  Occurrences'  as 
defined  in  individual  plant  Technical 
Specifications."  This  change  is 
encompassed  by  example  (vii)  and  is 
clearly  in  keeping  with  the  rules  and 
regulations.  Change  No.  4  would  revise 
the  Applicability  of  technical 
specification  3/4.7.11  to  read.  "AT  ALL 
TIMES"  instead  of  the  current  "ALL 
MODES"  to  accoimt  for  those  few  times 
when  fuel  is  not  in  the  reactor  pressure 
vessel.  This  places  additional 
restrictions  in  the  technical 
specifications  and  is  therefore, 
encompassed  by  example  (ii)  of  actions 
not  likely  to  involve  significant  hazards 
considerations. 

Change  No.  2  would  delete  the 
Surveillance  Requirement  of  technical 
specification  3.2.1  which  provides  a  24 
hour  surveillance  of  the  AFD  Monitor 
alarm's  operahility  as  well  as  the  hour 
by  hour  accumulation  of  a  24-hour 
history  of  AFD  penalty  mmutes.  The 
deletion  of  this  Surveillance 
Requirement  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  previous  24-hour 
histories  exist  and  can  be  manually 
entered  into  the  computer  and 
monitoring  for  operability  is  duplicative 
of  other  alarms  and  indications  that 
exist  in  the  control  room;  or  (2)  Create 
the  possibility  of  a  new  or  different  kind 
of  accident  previously  evaluated 
because  the  Limiting  Conditions  for 
Operation  have  not  been  changed  and 
the  Actions  still  demand  a  24-hour 
history  of  accumulated  penalty  time;  or 
(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because  the  need  for  a 
24-hour  history  can  be  met  in  an 
equivalent  manner  by  manually  entering 
any  previous  24-hour  penalty  time  into 
the  AFD  Computer  prior  to  declaring  it 
operable.  Hourly  monitoring  of  the  AFD 
Monitor  to  assure  its  operability  or  until 
it  develops  a  new  24-hour  history  is 
duplicative  and  serves  as  an 
unwarranted  burden  to  the  operator. 

Therefore,  based  (m  the  above 
discussions,  the  staff  proposes  to 
determine  that  the  application  for 


amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  SW.  10th  Avenue,  Portland.  On^n. 

Attorney  for  licensee:  J.W.  Durham. 
Senior  Vice  President  Portland  General 
Electric  Company.  121  SW.  Sabnon 
Street  Portland.  Oregon  97204. 

NRC  Branch  Chief:  Edward  J.  Butcher, 
Acting. 

Portland  General  Electzic  ComiMiiy. 
Docket  No.  50-844,  Tiojmb  Nuclear 
PUbI.  CoiuBsfata  County.  Oregon 

Date  of  amendment  request  June  14, 
1985. 

Description  of  amendment  request 
The  following  changes  to  Appendix  A  of 
Operating  License  NIT-l  for  Trojan 
Nuclear  Plant  are  proposed: 

1.  Page  5/4  7-25— Technical 
Specification  4.7J.1.2.C  would  be  revised 
to  delete  the  requirement  to  perform  a 
fire  pump  diesel  engine  inspection  only 
during  shutdown  modes. 

2.  Page  5-5— Figure  5.1-2  would  be 
replaced  with  a  new  figure  which  more 
accurately  and  clearly  identifies  the 
Low  Population  Zone  for  the  Trojan 
Nuclear  Plant.  No  change  is  required  to 
Technical  Specification  5.1.2. 

3.  Page  5-5— Technical  Specification 
5.4.2  would  be  changed  to  indicate  that 
the  Reactor  Coolant  System  (RCS) 
volume  (hot)  is  12,900±100  cu  ft 

In  addition,  an  administrative  change 
would  be  made  to  Bases  3/4.1.1.3,  eo 
that  it  would  read,  "an  equivalent 
Reactor  Coolant  System  volume  of 
12,900  cubic  feet"  to  be  consistent  with 
change  No.  3  above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  no  significant  hazards 
determination  by  providing  certain 
examples  (48  FR  14870).  Two  of  the 
changes  discussed  above  are  proposed 
by  the  staff  to  be  encompassed  by 
example  (i),  purely  administrative 
changes  to  the  teduncal  specifications. 
Change  No.  2  would  replace  the  Low 
Population  Zone  figure  with  a  new,  more 
accurate  figure.  Figure  5.1-2  as  it 
appears  now  suggests  a  Low  Population 
Zone  of  5-mile  radius,  which  is 
inconsistent  with  the  Trojan 
Radiological  Emergency  Plan  and  the 
Updated  FSAR.  The  proposed  revision 
would  clarify  that  the  Low  Population 
Zone  is  the  area  within  a  Z&  mile  radius 
of  the  reactor  vessel.  Change  No.  3 
would  correct  the  design  volume  of  the 
Reactor  Coolant  System  which  is  now 
inconsistent  with  tfie  Trojan  updated 
FSAR.  This  change  does  not  affect  the 
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volume  used  in  the  safety  analysis  nor 
the  RCS  flow  rate  during  boron  dilution 
operations.  These  two  proposed  chants 
are  administrative  in  nature  and 
therefore  are  encompassed  by  example 
(i)  of  actions  not  likely  to  involve  a 
significant  hazards  consideration. 

Change  No.  1  would  allow  the  fire 
pump  diesel  engine  inspection  to  be 
performed  during  operation.  The 
licensee's  safety  evaluation  states  that 
the  fire  protection  requirements  do  not 
di^er  significantly  between  operational 
and  shutdown  modes,  and  the  length  of 
time  in  which  the  diesel  engine  would  be 
taken  out  of  service  for  this  inspection 
would  be  less  than  the  72  hours 
permitted  by  other  technical 
specifications  for  other  equipment.  Also, 
whenever  the  diesel  engine  is  out  of 
service  for  inspection,  backup  capability 
is  provided  by  the  redundant  motor- 
driven  fire  pump.  The  staff  agrees  with 
this  discussion  and  concludes  that  this 
revision  would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  sigi^cant  reduction  in  a 
margin  of  safety. 

Based  on  the  foregoing,  the  staff 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Multnomah  County  Library. 
801  S.W.  10th  Avenue.  Portland,  Oregon. 

Attorney  for  licensee:  J.W.  Durham. 
Senior  Vice  President.  Portland  General 
Electric  Company,  121  SW.  Salmon 
Street.  Portland,  Oregon  97204. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-25>,  50-280  and  50-296,  Browns 
Feiry  Nuclear  V\siA,  Units  1, 2  and  3, 
Liniestoae  County,  Alabama 

Date  of  amendment  request  August 
28,1985. 

Description  of  amendment  request 
The  amendments  would  modify  the 
Technical  Specifications  (TS)  to  revise 
the  following  functional  test  frequencies 
from  once  per  6  months  to  once  per 
operating  cycle:  core  spray  logic,  reactor 
core  isolation  cooling  initiation  and 
isolation  logic,  high  pressure  coolant 
injection  initiation  and  isolation  logic, 
automatic  depressurization  logic,  low 
pressure  coolant  injection  initiation  and 
containment  spray  logic,  core  spray  auto 
initiation  logic,  and  low  pressure  coolant 
injection  auto  initiation  inhibit  logic. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 


for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (48  PR  14870).  These 
examples  include  (vi)  A  change  which 
either  may  result  in  some  increase  in  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  reduce 
in  some  way  a  safety  margin,  but  where 
the  results  of  the  change  are  clearly 
within  all  acceptable  criteria  with 
respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP):  for  example,  a  change  resulting 
from  the  application  of  a  small 
refinement  of  a  previously  used 
calculational  model  or  design  method. 

The  proposed  change  would  modify 
surveillance  requirements  which  could 
possibly  decrease  the  reliability  or 
availat^ty  of  the  affected  systems.  This 
may  in  turn  affect  the  probabiUty  or 
consequences  of  a  previously-analyzed 
accident.  However,  the  revised 
requirements  would  be  consistent  with 
NUREG-0123,  the  BWR  Standard 
Technical  Specifications  (STS).  The  STS 
specify  functional  test  intervals  of  once 
per  operating  cycle.  Since  the  STS 
serves  as  the  basis  for  assessing 
conformance  to  SRP  Chapter  16  and  the 
change  is  consistent  with  the  STS,  the 
change  is  encompassd  by  example  (vi). 

Since  the  appUcation  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  signficant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  Jr., 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue.  E  llB  33C.  Knoxville, 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  No.  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment 
October  15, 1985. 

Brief  description  of  amendment  The 
purpose  of  the  proposed  amendment  is 
to  revise  Technical  Specification  Figiires 
3.9-1  and  5.6-1  with  curves  that 
represent  criteria  for  storing 
Westinghouse  optimized  fuel  assemblies 
(OFA)  or  standard  fuel  asembUes  (SFA) 
in  Region  2  of  the  spent  fuel  pool,  to 
revise  the  maximum  initial  enrichment 
limit  for  reload  fuel  in  the  reactor  core 


and  for  storage  of  reload  fuel  in  the 
spent  fuel  pool  from  3.5  weight  percent 
uranium-235  to  4.2  weight  percent 
uranium-235,  and  to  rerise  the  nominal 
center-to-center  distance  between  fuel 
assemblies  placed  in  storage  racks  bom 
9.14  to  9.24  inches. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  license  amendment  application 
proposes  that  the  revisions  are 
consistent  with  the  licensing  bases  of 
the  spent  fuel  pool  and  that  the  changes 
do  not  alter  safe  operation  of  spent  fuel 
pool  systems  nor  violate  pool  criticalify 
safety  limits.  The  licensee  further 
proposes  that  an  increase  in  maximum 
initial  enrichment  for  storage  can  be  up 
to  4.2  weight  percent  uranium-235  and 
that  a  reload  size  can  be  extended  to 
nominally  include  80  assemblies  without 
a  significant  reduction  in  a  margin  of 
safefy. 

An  84  assembly  discharge  for  the 
thermal-hydraulic  evaluation  was 
analyzed  for  Cycle  1.  Further,  since  the 
criticalify  safefy  analysis  and  the 
thermal-hydraulic  and  structural 
analysis  confirm  that  original  criteria 
are  met  by  both  OFA  and  SFA  fuel,  the 
possibiUfy  of  a  new  or  different  kind  of 
accident  or  condition  over  previous 
evaluations  is  not  credible.  Physically 
the  two  fuel  designs  are  similar.  OFA 
fuel  is  geometrically  compatible  with 
SFA  fuel.  The  fuel  assembly 
dimensional  envelope,  skeletal 
structure,  and  internal  grid  locations  are 
essentially  the  same.  I^e  structural 
differences  for  OFA  fuel  is  a  smaller  fuel 
rod  outer  diameter  and  zircaloy  spacer 
grids  rather  than  inconel.  Neutronic 
differences  between  the  two  fuel  designs 
have  been  analyzed  and  determined  not 
to  alter  spent  fuel  pool  criticality  safety 
limits.  In  essence,  the  technical 
specification  changes  result  from  a 
nuclear  reactor  core  reloading  where  the 
reload  fuel  assemblies  are  not 
significantfy  different  from  those  found 
previously  acceptable  to  the  staff. 

In  evaluating  the  increase  in 
probability  or  consequences  of  any 
previously  analyzed  accident,  the 
original  accident  and  hazard  scenarios 
were  reevaluated  by  the  licensee 
considering  the  OFA  fuel  design  and 
using  the  4.2  weight  percent  uranium-235 
initial  enrichment  lie  scenarios 
consider  dropping  a  fuel  assembly  on 
top  of  the  racks;  dropping  a  fuel 
assembly  which  penetrates  the  racks 
and  occupies  a  position  oth^  than  a 
normal  storage  location;  dropping  the 
fuel  cask  or  other  heavy  objects  into  the 
pool;  and  the  effects  of  tornado  or 
earthquake  on  the  deformation  and 
relative  position  of  the  fuel  racks.  The 
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loss  of  cooling  systems  under  accident 
conditions  was  not  considered  since  the 
CaHaway  one  hundred  percent  capacity 
redundant  cooling  trains  provide  a 
single  failure  proof  system. 

In  the  case  of  a  dropped  fuel  bundle 
lying  on  top  of  the  racks,  the  only 
negative  impact  on  criticality  hmhs 
would  be  a  reduction  in  the  axial 
neutron  leakage  from  the  rack.  The 
licensee  has  demonstrated  in  the 
criticality  analysis  that  the  contribution 
of  the  axial  neutron  leakage  only  slightly 
reduces  the  value  of  the  maximum 
effective  multiplication  factor.  For 
example,  calculations  show  the  total 
axial  neutron  leakage  bias  to  be  only 
.0022  delta  K,  where  K  is  the 
multip!ication  factor.  Without  any  axial 
neuL'-on  leakage,  the  multiplication 
factor  of  .9387  for  Region  1  would  be 
slightly  increased  to  .9409  which  is  still 
within  the  subcritical  limit  by  an 
acceptable  margin.  Since  there  are 
several  inches  between  the  top  of  the 
active  fuel  and  the  top  of  the  storage 
racks  the  reduction  in  axial  neutron 
leakage  from  the  rack  should  be 
negligible. 

The  spent  fuel  racks  include  stainless 
steel  standoffs  which  maintain  a  spacing 
of  a  least  3.0  inches  between  the  racks 
and  any  fuel  assembly  which  might  be 
inadvertently  located  immediately 
adjacent  to  a  rack.  The  standoffs  limit 
the  reactivity  increase  in  this  event  to  a 
few  tenths  of  1%  delta  K.  In  addition,  for 
this  abnormal  condition  credit  may  be 
taken  for  the  soluble  boron  in  the  pool 
which  has  a  negative  reactivity  worth 
about  .247  delta  K.  Since  the  positive 
reactivity  would  only  be  a  few  tenths  of 
1%  delta  K  and  since  the  soluble  boron 
contributes  about  .247  delta  K  negative 
reactivity,  the  criticality  limit  is  not 
exceeded  and  pool  subcriticality  is 
maintained. 

The  effectiveness  of  neutron 
moderation  can  be  characterized  by  the 
moderator-to-fuel  ratio  as  a  function  of 
water  density,  fuel  density,  and  fuel 
lattice  geometry.  Plots  of  the  moderator- 
to  fuel  ratio  against  multiphcation  factor 
yield  a  curve  that  give  an  optimum  ratio 
for  the  effectiveness  of  moderation. 
Moderator-to-fuel  ratios  to  the  left  of 
this  optimum  are  referred  to  as 
undermoderated.  For  an  enrichment  of 
4.2  weight  percent  uranium-235,  the 
lattice  of  fuel  assemblies  results  in  an 
undermoderated  configuration  and  any 
crushing  or  compaction  of  the  fuel 
assemblies  would  tend  to  reduce  the 
moderator-to-fuel  ratio  and  the 
multiplication  factor  of  the  spent  fuel 
pool.  Since  the  SFA  fuel  has  a  larger  fuel 
rod  diameter,  the  lattice  of  SFA 
asembl^es  is  event  more 


undermoderated  than  OFA  fuel.  Plots  of 
Region  1  and  Region  2  multiplication 
factors  versus  water  density  further 
demonstrate  that  a  reduction  in  the 
water/fuel  ratio  shows  a  decreasing 
multiplication  factor.  Therefore,  the 
dropping  of  heavy  objects  into  the  pool 
or  deformations  from  the  effects  of 
earthquakes  or  tornadoes  could  not 
produce  a  criticatity  accident  In 
addition,  due  to  a  lighter  fuel  weight  for 
OFA  fuel  the  seismic  analysis  confirmed 
the  bounding  nature  of  the  original 
analysis  for  an  earthquake  event. 

Finally  in  addition,  an  accident 
scenario  was  analyzed  in  which  a  fuel 
assembly  from  Region  1  of  the  spent  fuel 
pool  was  incorrectly  transferred  to 
Region  2.  The  new  analysis  assumed  the 
extreme  case  of  completely  loading 
Region  2  with  unirradiated  4.2  weight 
percent  uranium-235  fuel  asemblies.  For 
this  abnormal  Region  2  condition,  credit 
was  taken  for  2000  parts-per-million 
soluble  boron.  The  resnlthfig 
multiplication  factor  for  this  case  was 
.8905  and  below  the  .95  criticality  limit 

The  licensee  has  indicated  that  design 
conservatisms  were  used  in  the 
criticality  and  thermal  hydraulic 
analyses.  In  brief  summary,  the 
calculations  used  the  conservative 
assumptions  assumed  in  the  original 
analyses.  The  criticality  cell  calculations 
assumed  that  the  fuel  pool  water 
contained  boric  acid.  Sensitivity  studies 
were  performed  to  determine  the  most 
conservative  refuehng  times.  The  most 
conservative  models  and  parameters 
were  used  in  all  final  calculations. 

Based  on  the  foregoing,  the  requested 
amendment  does  not  present  a 
significant  hazard. 

Local  Public  Document  Room 
locations:  Fulton  City  Library,  709 
Market  Street,  Fulton,  Missouri  65251 
and  the  Olin  Library  of  Washington 
University.  Skinker  and  lindell 
Boulevards,  St  Louis,  Missouri  63130. 

A  ttomey  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  NW., 
Washington,  DC  20036. 

NRC  Branch  Chief:  B.J.  Youngblood. 

Virginia  Electric  and  Power  Company. 
Dodcet  Nos.  50-r280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  requests:  March 
16,  lune  28,  August  3,  August  9, 1982, 
June  30,  October  27, 1983,  March  22, 
November  2, 1984,  and  April  17,  and 
August  30, 1985. 

Description  of  amendment  requests: 
The  requests  for  amendments  were 
initially  noticed  on  July  20, 1983  (48  FR 
330921,  June  20, 1984  [49  FR  25378)  and 
April  23, 1985  (50  FR  16019).  This  notice 


includes  changes  requested  in  a 
subsequent  submittal  dated  August  30, 
1985.  These  submittals  would  amend  the 
operating  license  and  Technical 
Specifications  to  reflect  changes  in  the 
organizational  structure  of  the  license. 

The  August  30, 1965  submittal  also 
consolidates  the  Technical 
Specifications  changes  proposed  in  the 
November  2, 1964  and  April  17, 1985 
submittals  regarding  the  organizational 
structure,  and  the  November  30, 1984 
and  April  1, 1985  submittals  regarding 
revisions  to  reporting  requirements  as 
necessitated  by  55  50.72  and  50.73  of 
Title  10  of  the  Code  of  Federal 
Regulations  (noticed  on  February  27. 
1985—50  FR  8011,  and  June  4. 1985—50 
FR  23555).  These  amendment  requests 
are  related  to  the  extent  that  one  of  the 
proposed  changes  to  the  reporting 
requirements  (regarding  the  review  of 
reportable  events)  is  based  upon  the 
establishment  of  the  proposed 
organizational  structure. 

In  addition  to  providing  clarification 
requested  by  the  staff,  the  August  30, 
1985  submittal  proposes  to  designate  an 
individual — the  Assistant  Station 
Manager — as  the  responsible  individual 
for  approving:  (1)  Procedures  and 
procedure  chaiiges;  (2)  proposed  tests 
and  experiments;  and  (3)  all  proposed 
changes  to  or  modifications  to  plant 
systems  or  equipment 

This  submittal  also  proposes  to  delete 
the  one-time  requirement  for  submitting 
a  special  summary  technical  report  on 
the  initial  containment  structural  tests, 
and  to  revise  the  distribution  of  certain 
reports  to  the  NRC  regional  office  to 
reflect  the  current  NRC  organizational 
structure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  do  not  affect 
reactor  operations  or  accident  analyses 
and  have  no  radiological  consequences. 
In  addition,  the  specification  of  the  one- 
time submittal  of  the  initial  containment 
structural  test  reports  have  been  met 
(Surry  1— August  18, 1972;  Surry  2— May 
11, 1973).  Therefore,  operation  in 
accordance  with  the  proposed 
amendment  clearly  involves  no 
significant  hazards  consideration, 
because  the  changes  will  not:  (1 )  Involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated;  or  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 
Accordingly,  the  Commission  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 
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Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsbuig, 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin,  Hunton  and  Williams.  Post 
Office  Box  1535.  Richmond,  Viiginia 
23213. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Yankae  Atomic  Electric  Company, 
Docket  Na  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  amendment  request:  October 
15, 1985  (PC-190). 

Description  of  amendment  request: 
The  proposed  change  would  add 
containment  isolation  valves  for  the 
containment  breathing  air  system  to  the 
Technical  Specifications  (TS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  making  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6. 
1983.  48  FR  14870).  Example  (ii)  of 
actions  involving  a  no  significant 
hazards  consideration  involves  a  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TS.  The  licensee  is 
installing  a  breathing  air  system  for  use 
inside  the  vapor  container.  The 
proposed  change  adds  the  newly 
installed  contaiimient  isolation  valves  to 
theTS. 

Based  on  this  discussion,  the  staff 
proposes  to  determine  that  the 
requested  action  would  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02110. 

NRC  Branch  Chief  John  A.  Zwolinski. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  amendment  request  October 
15. 1985  (PC-195). 

Description  of  amendment  request 
The  proposed  change  would  modify  the 
Technical  Specifications  (TS)  to  remove 
power  from  the  Reactor  Coolant  System 
(RCS)  vent  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  making  a  no  significant  hazards 


consideration  determination  by 
providing  certain  exan^>les.  Example 
(vii)  invoves  a  change  to  make  a  license 
conform  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations. 
TMI  Task  Action  Plan  Item  n.B.l,  issued 
October  31. 1980,  required  the 
installation  of  RCS  vents  to  all  nuclear 
power  plants.  The  RCS  vents  were 
installed,  and  TS  requiring  operability  of 
the  RCS  vents  were  issued  October  1, 
1985.  In  response  to  the  Fire  Protection 
Rule  of  Appendix  R  to  10  CFR  Part  50, 
issued  September  8, 1981,  the  licensee 
committed  to  remove  power  from  the 
RCS  vents  to  prevent  their  inadvertent 
actuation  in  the  unlikely  event  of  a  fire 
affecting  the  RCS  vent  power  supplies. 
To  assure  compliance  with  the  earlier 
requirements  of  TMI  Task  Action  Plan 
Item  II.B.1,  the  licensee  proposes  to 
provide  for  operability  of  the  RCS  vents 
through  the  use  of  operating  procedures, 
which  will  require  local  closure  of 
power  supply  breakers,  and  subsequent 
operation  of  the  vents  from  the  control 
room. 

Based  on  this  discussion,  the  staff 
proposes  to  determine  that  the 
requested  action  would  not  involve  a 
sig^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02110. 

NRC  Branch  Chief  John  A.  Zwolinski 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIHCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Virginia  Electric  and  Power  Company,  et 
aL.  Docket  Nor  50-^38  and  50-339, 
North  Anna  Power  Statitm,  Units  No.  1 
and  Na  2,  Louisa  County,  Virginia         i 

Date  of  amendment  request  ' 

Septeihber  19, 1985. 

Brief  description  of  amendment  The 
proposed  change  would  add  a  statement 
to  the  Technical  Specifications  (TS) 
specifying  which  snubbers  shall  be 
operable  and  deleting  TS  tables  3.7-4a 
and  3.7-4b  in  accordance  with  NRC 
Generic  letter  84-13  dated  May  3. 1984 
and  entitled  'Technical  Specifications 
for  Snubbers."  These  changes  will 
remove  the  requirement  to  update  the 
TS  whenever  a  snubber  is  added  oi 
deleted  from  NA-1A2.  A  list  of  snubbers 
will  still  be  maintained  as  part  of  NA- 
1&2  plants  recorded  as  required  by  TS 
4.9.7.f. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  16, 
1985  (50  FR  41975). 

Expiration  date  of  individual  notice: 
November  15, 1985. 

Local  Public  Document  Room 
location:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  pubUcation  of 
the  last  bi-weekly  notice,  Uie 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  FaciUty  Operating  ' 

License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
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to  10  CFR  51.22(b),  no  environmntal 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
1717  H  Street  NW.,  Washington.  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

Aricansas  Power  ft  Light  Company, 
Docket  No.  50-368,  Aricansas  Nuclear 
One,  Unit  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment- 
Match  13, 1985. 

Brief  description  of  amendment  The 
amendment  revised  Table  3.8-1  of  the 
Technical  Specifications  related  to 
containment  electrical  penetration 
conductor  overcurrent  protective 
devices. 

J[kite  of  issuance:  October  11, 1985. 

Effective  dote:  October  11, 1985. 

Amendment  No.:  69. 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Speciflcations. 

Date  of  initial  notice  in  Federal 
Register  June  4, 1985  (50  FR  23543  at 
23544). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  11, 
1985. 

No  signi^cance  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUe,  Arkansas 
72801. 

Comoionwealth  Edison  Company, 
Docket  No.  50-373  La  Salle  County 
Station,  Unit  1,  La  Salle  County.  Illinois. 

Date  of  application  for  amendment- 
April  18. 1985. 

Brief  description  of  amendment 
request-  This  amendment  woidd  add 
requirements  in  the  La  Salle,  Unit  1 
Technical  Specification  for  new    ■ 
suppression  pool  level  and  water 
temperature  instruments  for  the  remote 


shutdown  monitoring  instrumentation  to 
be  added  at  the  first  refueling  outage. 
This  is  in  accordance  with  Supplement  7 
to  the  La  Salle  Safety  Evaluation  Report. 

Date  of  issuance:  October  22. 1985. 

Effective  date:  Startup  following  first 
refueling. 

Amendment  No.:  27. 

Facility  Operating  License  No.  NPF- 
11.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  21. 1985  (50  FR  20973) 

"Hie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  22, 
1985. 

No  significance  hazards  consideration 
comments  received.  None. 

Local  Public  Document  Boom 
location:  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1, 
Oglesby.  Illinois  61348. 

Connecticut  Yankee  Atomic  Power 
Company  Docket  No.  50-213,  Haddam 
Neck  IHant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
July  JO,  1985  as  modified  August  1, 1985. 

Brief  description  of  amendment-  TTiis 
license  amendment  modifies  the  plant 
Technical  Specification  by  incorporating 
requirements  which  restrict  the  volume 
of  fiammable  liquids  in  the  control  room 
to  no  greater  than  one  pint 

If  it  becomes  necessary  to  introduce 
quantities  of  flammable  Uquids  in 
excess  of  one  pint  written  permission  is 
obtained  form  the  Supervising  Control 
Operator  or  Shift  Supervisor  and  a 
dedicated  fire  watch  is  assigned  to  the 
activity  to  ensure  that  the  fiammable 
liquid  would  not  threaten  the  safe 
shutdown  capability. 

Date  of  issuance:  October  18, 1985. 

Effective  date:  October  16. 1985. 

Amendment  No.:  69. 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28. 1985  (50  FR  34936). 

tlie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  16. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  124  Broad 
Street  Middletown.  Connecticut  06457. 

Connecticut  Yankee  Atomic  Power 
Company  Dodcet  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment- 
]une  11. 1985  as  revised  June  27. 1985. 


Brief  description  of  amendment  This 
amendment  revises  the  technical 
specifications  to  update  the  pressure/ 
temperature  limit  curves  for  hydrostatic 
and  leak  rate  testing  and  for  heatup  and 
cooldown  rates.  All  of  these  ciirves  are 
being  updated  to  show  the  required 
limitations  out  to  22.0  effective  full 
power  years.  This  amendment  also 
revises  the  technical  specifications  to 
delete  two  individual  curves  on  Figures 
3.4-1.  3.4-8  and  3.4-7  that  describe  the 
maximum  pressure  of  the  residual  heat 
removal  (RHR)  system  and  itiinimnm 
pressure  for  operation  of  a  single  reactor 
coolant  pump. 

Date  of  issuance:  October  16. 1985. 

Effective  date:  October  16. 1985. 

Amendment  No.:  70. 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  18. 1985  (50  FR  25364)  and 
August  14, 1985  (50  FR  32790). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  16. 
1985. 

No  significance  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Russell  Library,  124  Broad 
Street,  Middletown.  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment 
August  6, 1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  delete  Specifications 
5.3.A.2  and  5.3.A.4  which  specifically 
describe  the  reactor  core  design  for  the 
IP-2  initial  core. 

Date  of  issuance:  October  17, 1985. 

Effective  date:  October  17, 1985. 

Amendment  No.:  100. 

Facility  Operating  License  No.  DPR- 
26.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  28, 1985  (50  FR  34937). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  17, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  I^ains  Public  Library, 
100  Martine  Avenue,  Wliite  Plains,  New 
York,  10610. 
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CoQsoIidatad  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment 
February  14. 1983.  as  supplemented 
February  28, 1985.  August  1. 1985  and 
September  13. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  incorporate 
requirements  for  redundant  decay  heat 
removal  capability  during  all  modes  of 
plant  operation.  The  amendment  revises 
the  number  of  reactor  coolant  pumps 
required  to  be  operating  when  the 
reactor  coolant  system  is  shut  down  and 
above  350*F.  This  change  was  made  to 
achieve  consistency  between  the  safety 
analysis  for  the  Uncontrolled  Rod 
Withdrawal  from  Subcritical  transient 
and  the  Technical  Specifications 
concerning  the  number  of  reactor 
coolant  pumps  in  operation.  The 
amendment  revises  the  Technical 
Specifications  to  incorporate 
specifications  on  the  Overpressure 
Protection  System  at  Indian  Point  Unit  2. 
This  system  was  installed  to  provide 
added  assurance  that  the  plant  can 
operate  without  violating  pressure 
limitations.  Certain  editorial  and  format 
changes  have  also  been  made. 

Date  of  issuance:  October  23, 1985. 

Effective  date:  Upon  issuance  to  be 
implemented  within  60  days  after 
issuance. 

Amendment  No.:  101. 

Facilities  (^rating  License  No. 
DPR-26:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initio]  notice  in  Federal 
Register  August  23. 1983  (48  FR  38395), 
September  21. 1983  (48  FR  43134)  and 
April  23, 1965  (50  FR  16002). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  23. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York.  10610. 

Consumers  Power  Company.  Docket  No. 
50-155,  Big  Rode  Point  Plant.  Charlevoix 
County,  Michigan 

Date  of  application  for  amendment- 
June  27. 1985. 

Brief  description  of  amendment  This 
amendment  changes  several  Technical 
Specification  surveillance  frequencies 
which  are  currently  required  regardless 
of  scheduled  refueling  shutdowns.  These 
changes  wiU  provide  for  continued 
operation  of  the  facility  between 


refueling  shutdowns  without 
surveillance  tests  interrupting  continued 
power  operation. 

Date  of  issuance:  October  22. 1985. 

Effective  date:  October  22, 1985. 

Amendment  No.:  79. 

Facility  Operating  License  No.  DPR- 
6:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11. 1985  (50  FR 
37077). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  22, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street.  Petoskey, 
Michigan  49770. 

Consumer  Power  Company,  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment 
August  2, 1985. 

Brief  description  of  amendment 
Technical  SpeciCcation  4.7.1(c)  is 
changed  to  require  vendor 
recommended  maintenance  and 
inspection  every  refueling  outage 
instead  of  every  18  months  as  previously 
specified. 

Date  of  issuance:  October  28. 1985. 

Effective  date:  October  28. 1985. 

Amendment  No.:  92 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14. 1985  (50  FR  32792). 

TTie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  28, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College.  Holland.  Michigan  49423. 

Duke  Power  Company,  Dockets  Nos.  50- 
288,  50-270  and  50-287,  Oconee  Nuclear 
Station.  Units  Nos.  1. 2  and  3,  Oconee 
County,  South  Carolina 

Date  of  application  for  amendments: 
June  28, 1984,  supplemented  January  25, 
1985. 

Brief  description  of  amendments: 
These  amendments  revise  the  Station's 
common  Technical  Specifications  (TSs) 
to  delineate  the  need  for  administrative 
controls  to  limit  the  working  hours  for 
Station  staff  performing  safety-related 
functions. 

Date  of  issuance:  October  21. 1985. 

Effective  date:  October  21. 1985. 


Amendment  Nos.:  144, 144  and  141. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47  and  DPR-55.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  28, 1984  (49  FR  38398] 
Since  the  initial  notice,  the  licensee 
submitted  a  supplement  dated  January 
25, 1985,  which  clarifies  information  on 
overtime  and  working  limits.  This 
information  did  not  revise  the  proposed 
TSs,  therefore  the  Commission's  staff 
concluded  that  renoticing  was  not 
necessary. 

The  Commission's.related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October 
21,1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport.  Pennsylvania 

Date  of  application  for  amendment 
July  12, 1985. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  for  Beaver  Valley  Unit 
No.  1  by  deleting  the  rod  bow  penalty 
multiplier  from  Section  3.2.3,  "Nuclear 
Enthalpy  Hot  Channel  Factor."  The 
basis  of  the  change  is  contained  in  a 
Westinghouse  Topical  Report.  WCAP- 
8691,  Revision  1,  which  we  have 
approved  on  December  29, 1982. 

Date  of  issuance:  October  15, 1985. 

Effective  date:  October  15, 1985. 

Amendment  No.  97. 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11. 1985  (50  FR 
37080). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15, 
1985. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  and  Light  Company,  et  aL, 
Docket  No.  50-389,  St.  Lude  Plant.  Unit 
No.  2,  St.  Lude  County,  Florida 

Date  of  application  of  amendment 
April  19. 1983. 

Brief  description  of  amendment  The 
amendment  modified  the  surveillance 
requirements  of  the  pressurizer  with 
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regard  to  reconnection  of  the  pressorizer 
heaten  to  their  respective  buses. 
Date  of  Issuance:  October  17. 1985. 

Effective  Date:  October  17, 19K. 

Amendment  No.:  11. 

Facility  Operating  License  No.  NPF~ 
16:  Amendment  revised  the  Tedinical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  10. 1983  (48  FR  28929). 

The  Commission's  related  evahiation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  17. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue,  Ft  Pierce, 
Florida. 

General  Public  Utilities  Nuclear 
Coiporatiao,  Docket  Na  50-320,  Three 
Mile  Island  Nuclear  Statioii.  Unit  No.  2, 
Londondeny  Township,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
April  12, 198S. 

Brief  description  of  amendment:  This 
amendment  consists  of  a  change  to 
Section  2.1.2,  Gaseous  EHluents  of  the 
Appendix  B  Technical  SpedBcations.  To 
achieve  consistency  in  nomenclature 
throughout  the  Technical  Specification 
the  term  used  to  describe  the  testing  of 
radiation  vent  monitors  is  changed  from 
"instrument  channel  test"  to  "instrument 
functional  test" 

Date  of  Issuance:  October  21, 1985. 

Effective  Date:  October  21, 1985. 

Amendment  No.:  25. 

Facility  Operating  License  No.  DPR- 
73:  Amendment  revised  the  Appendix  B 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  19, 1985  (50  FR  24585). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
letter  dated  October  21. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  State  Library,  Commonwealth 
and  Walnut  Streets.  Harrisburg, 
Pennsylvania  17105. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Autibority  of  Georgia,  Qty  of  Dalton, 
Georgia,  Docket  No.  50-321.  Edwin  L 
Hatdi  Nuclear  Plant,  Unit  No.  1,  Appling 
County,  Georgia 

Date  of  amendment  request-  June  24. 
1985. 

Brief  description  of  amendment-  The 
amendment  revises  the  Technical 
Specifications  by  replacing  text  that  was 
inadvertently  deleted  from  Section 
4.5.D.2  when  the  page  was  retyped  to 


incorporate  requested  changes  that  were 
made  in  Amendment  No.  101. 

Date  of  issuance:  October  15, 1985. 

Effective  date:  October  15, 1985. 

Amendment  No.  116. 

Facility  Operating  License  No.  DPR- 
57.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11. 1985  (50  FR 
37084).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  15, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive.  Baxley.  Georgia. 

GPU  Nuclear  Corporation.  Docket  Na 
60-219,  Oyster  Cntk  Nuclear 
Generatiiig  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment- 
February  11. 1985. 

Brief  description  of  amendment-  This 
amendment  authorizes  changes  to  the 
Oyster  Creek  Appendix  A  Technical 
Specincations  (T^)  to  revise  Inservice 
Inspection  (ISI)  and  Inservice  Testing 
(1ST)  requirements  in  Section  4.3. 
Reactor  Coolant  of  the  TS.  The  changes 
revise  the  existing  Paragraphs  4.3J)  and 
4.3.E  and  Bases  of  Section  4.3  to  replace 
existing  detailed  ISI  and  1ST 
requirements  in  the  TS  with  references 
to  Section  XI  of  the  ASME  Boiler  and 
Pressure  Code,  the  details  of  which  are 
implemented  in  the  station's  ISI  and  1ST 
Progrcuns. 

Date  of  Issue:  October  18. 1985. 

Effective  Date:  October  18. 1985. 

Amendment  No.:  90. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Appendix  A  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  27. 1985  (50  FR  12145). 

The  Conunission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  18. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street  Toms  River.  New 
Jersey  08753. 

Mississippi  Power  ft  Light  Company, 
Middle  South  Energy,  Inc,  Misdssipiri 
Electric  Power  Association,  Docket  No. 
50-416,  Grand  Gulf  Nuclear  Station,  Unit 
1,  Claibome  County,  Mississippi 

Date  of  application  for  amendment- 
July  12. 1985.  as  amended  August  12, 
1985. 


Brief  description  of  amendment-  The 
amendment  modifies  the  Technical 
Specifications  related  to  unit 
organization,  primary  containment 
penetration  conductor  overcurrent 
protective  devices,  control  rod  scram 
accumulators,  fire  detection 
instrumentation,  and  electrical  power 
systems-AC  sources. 

Date  of  Issue:  October  21. 1985. 

Effective  Date:  Changes  to  Technical 
Specification  Figure  6.2.2-1, 
Specification  4.1.3.3.  and  Table  3.3.7.9-1, 
are  effective  October  21. 1985.  and 
changes  to  Technical  Specification 
Table  3.6.4.1-1  and  Specification 
4.8.1.1.2.d  are  effective  when  the 
equipment  necessitating  the  Technical 
Specification  changes  is  installed  and 
made  operable. 

Amendment  No.:  6. 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28. 1985  (50  FR  34943). 

"Hie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  21. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library.  Raymond, 
Mississippi  39154. 

Mississippi  Power  h  Light  Company, 
Middle  South  Energy,  Inc  Soudi 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claibome  County, 
Mississippi 

Date  of  application  for  amendment 
August  23, 1985,  and  supplemented 
September  25  and  October  5, 1985. 

Brief  description  of  amendment  The 
amendment  modifies  the  Technical 
Specifications  to  increase  diesel  fuel 
storage  and  to  add  a  clarification 
statement  to  the  bases  for  specification 
3/4.8.1  "Electrical  Power  Systems— AC 
Sources."  The  amendment  also  modifies 
the  Ucense  condition  related  to  the 
standby  service  water  system  and  adds 
a  license  condition  to  allow  a  ten^iorary 
exception  to  the  requirement  for  a  30- 
day  water  supply  in  the  standby  service 
water  cooing  tower  basins. 

Date  of  issuance:  October  12, 1985. 

Effective  date:  October  12, 1985. 

Amendment  No.  6. 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revised  the  Technical 
Specifications  and  the  license. 

Date  of  initial  notice  in  Federal 
Register  September  11. 1985  (SO  FR 
37064). 
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The  Commwsion'i  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  12, 
1985. 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Nuilbeiu  States  Power  Company, 
Docket  Nos.  5D-282  and  50-906,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
May  17. 1985,  supplemented  June  3  and 
August  2. 1985. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  allow  tube  sleeving  as 
a  method  for  repairing  steam  generator 
tubes  in  the  tubesheet  region. 

Date  of  issuance:  October  11, 1985. 

Effective  date:  October  11. 1985. 

Amendment  Nos.:  76  and  69. 

Facility  Operating  License  Nos.  DPR- 
42andDPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14. 1985  (50  32787  at 
32800]. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  11, 
1985. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library,  Minneapolis  Public  Library,  300 
Nicollet  Mall,  Minneapolis,  Minnesota. 

Pennsylvania  Power  and  light  Company 
Docket  No.  50-3n,  Susquehanna  Steam 
Electric  Statioii,  Unit  2,  Luzerne  County, 
Pennsylvania  . 

Date  of  application  for  amendment 
June  24, 1985. 

Brief  description  of  amendment 
Effective  January  1, 1984.  the 
requirements  contained  in  10  CFR  50.72 
and  10  CFR  5a73  replaced  all  existing 
requirements  for  licensees  to  report 
"Reportable  Occurrences"  as  defined  in 
individual  plant  Technical 
Specifications.  This  amendment  deletes 
Action  b  of  Section  3.3.7.9  "Fire 
Detection  Instrumentation"  of  the 
Technical  Specifications.  Action  b  of 
Section  3J.7.9  required  that  the  licensee: 

Restore  the  minimum  number  of 
instrument(s)  to  CH^RABLE  status 
within  14  disys  or.  in  lieu  of  any  other 
report  required  by  Specification  6.9.1, 
prepare  aarilMpbmit  a  Spiecial  Report  to 
the  Commiandn  pursuant  to 
Specification  6.9.2  within  30  days 


outlining  the  action  taken,  the  cause  of 
the  inoperability  and  the  plans  and 
schedule  Im  restoring  the  in8trument(s) 
to  OPERABLE  status. 

Date  of  issuance:  October  11, 1985. 

Effective  date:  Upon  issutuice. 

Amendment  No.:  18. 

Facility  Operating  License  No.  NPF- 
22.  Amendment  revised  the  Technical 
Specificatioos. 

Date  of  initial  notice  in  Federal 
Register.  August  28. 1985  (50  FR  34945). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  11. 
1985.  No  comments  were  received 
regarding  the  Commission's  proposed  no 
significant  hazards  consideration 
determination. 

Local  Public  Document  Room 
location:  Osterfaout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Southern  California  Edison  Company  et 
aL.  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  CaHfomia 

Date  of  application  for  amendment: 
April  12, 1985  as  modified  by  letters 
dated  July  1  and  31. 1965. 

Brief  description  of  amendment  The 
amendment  approves  changes  to  the 
Appendix  A  "Tedmical  Specifications  on 
Administrative  Controls  including  the 
areas  on  reporting  requirements, 
minimum  shift  composition,  offsite 
organization,  and  the  transfer  of  the 
Nuclear  Audit  and  Review  Committee 
responsibilities  to  the  Nuclear  Safety 
Group. 

Date  of  issuance:  October  15, 1985. 

Effective  date:  30  days  fttjm  date  of 
issuance. 

Amendment  No.  91. 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  ^lecifications  and  deleted 
license  condition  3.1. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1985  (50  FR  20991). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  San  Clemente  Public  Library. 
242  Del  Mar,  San  Clemente,  California 
92672, 


Soutfaan  Califonia  Ediaon  Cooipaiiy,  et 
aL.  Docket  Nos.  Si-asi  and  n-a62,  San 
Oaoltm  Nodear  Ganeiatiug  Station, 
Units  2  and  S,  San  Diego  Comity, 
California. 

Dates  of  application  of  amendments: 
April  27, 1984  and  January  29. 1985. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  "Contaiiunent  Structural 
Integrity"  and  the  related  license 
condition  "Containment  Tendon 
Surveillance." 

Date  of  issuance:  October  11. 1965. 

Effective  date:  October  11, 1985  and 
fully  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  37  and  28. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revised 
the  Technical  Specifications  and  a 
related  license  condition. 

Dates  of  initial  notices  in  Fadaial 
Register  April  23, 1985  (50  FR  16015) 
and  July  17, 1985  (50  FR  29018). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  11. 
1985. 

No  significant  hazards  consideration 
comments  were  received. 

Local  Public  Document  Room 
location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente. 
California. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment 
March  27, 1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to:  (1)  Reflect  shift 
staffing  levels  for  licensed  operators 
consistent  with  the  provisions  of  the 
recently  revised  10  CFR  50.54;  (2) 
provide  corrections  which  are 
typographical  or  clerical  in  nature;  (3) 
delete  from  the  Technical  Specifications 
pages  referring  to  out-of-date  testing 
provisions:  (4)  change  an  organization 
chart  to  reflect  a  recent  organizational 
change  in  the  offsite  engineering  support 
organization;  and  (5]  revise  the  settiiig 
for  low  condensate  storage  tank  level 
bom  "2-inche8"  to  "3%"  which  is  a 
physically  equivalent  value.  The  change 
is  necessitated  by  the  replacement  of 
float  type  limit  switches  with  analog 
instruments,  with  corresponding 
different  units  of  calibration. 

Date  of  issuance:  October  9. 1985. 

Effective  date:  October  9. 1985. 

Amendment  No.:  90. 


Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  tlie  Tedmical 
Specifications. 

Data  of  initial  notice  ia  Fedeiai 
RoSiBttr:  May  21. 1985  (50  FR2BaM). 

Th9  Commission's  related  cvaiiuttian 
of  the  amendment  is  contained  in  a 
Safety  EvaluaCioB  dated  October  9^  1965. 

^io  si^uficant  hazards  consideration 
comments  received:  No. 

Locai  Public  Documeat  Room 
location:  Brooks  Memorial  Library.  224  - 
Main  Street.  Brattlebora.  Vermont  06301. 

Virginia  Electric  and  Pbwer  Cominny,  et 
al..  Dodcet  Nos.  5»-n»  and  59-339, 
Nortli  Anna  Power  Station,  IMts  No.  1 
and  No.  2,  Loiasa  County,  >nrginia 

Data  of  application  for  ameadments: 
February  14. 1985. 

Brief  description  of  ameadments:  The 
amendments  revise  the  NA-1&2.  TS  3/ 
4.2J  ehminating  the  Rod  Bow  Penalty  on 
the  nuclear  enthalpy  hot  rh»wnol  factor. 

Data  of  issuance:  October  24. 1985. 

Effective  date:  October  24. 1985. 

Amendment  Nosj  69  and  55. 

Facility  Operating  License  Nos.  NPF- 
4  ondNPF-T.  Amendments  revised  the 
Techntca!  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3. 1985  (W  PR  2756  at 
27511  J. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evahiation  dated  October  24. 
1985. 

No  significant  hazards  eondderation 
comments  received:  No. 

Local  Pablic  Document  Room 
locations:  Board  of  Sttpenrisors  Office. 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093,  and  the  Aldeimaa 
Library.  Manescripts  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Virginia  Electric  and  Pomw  Company,  at 
aL,  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2  Louisa  Count}',  Virginia 

Date  ofapplicatioa  for  amendnants: 
March  29. 1985  as  revised  July  1. 1965. 

Brief  description  of  amendments:  TTie 
amendments  revise  the  allowable  time 
that  one  of  the  redundant  service  water 
headesB  can  be  inoperable  from  72  hours 
to  168  hours  provided  3  out  of  4  service 
water  pumps  and  1  out  of  2  auxiliary 
service  water  pumps  are  operable 
during  the  168  hour  Action  Statement. 
The  applicability  for  the  168  hour  action 
statement  applies  only  to  Aat  period  of 
time  required  for  completing  the  NA-1&2 
service  Water  System  upgrade 
programs.  The  NA-lft2  Siervice  Water 
System  Ujpyvde  Progrm  is  a 
refurbishment  effort  by  the  licensee  tor 
the  mechanical  deaning  and  remov^  of 


corrosion  products  on  the  inner  surface 
of  tte  service  water  pipes  and  valves. 

Date  of  issuance:  October  25. 1985. 

^iective  date;  October  2S,  1985. 

Amendment  Nos.:  70  aad  56. 

Facility  Operating  Licatse  Nos.  NPF- 
4  and  iURP-7.  Araendments  revised  the 
Technical  Spedfications. 

Date  irf initial  notice  in  Federal 
RegistBc  fdj  31. 1985  (50  FK  31074  and 

3lors^. 

Tbe  Commission's  related  evahiation 
of  tbe  amendments  is  contained  in  a 
Safety  Evahiation  dated  October  ^ 
19ffi. 

No  significant  baiOTds  consideration 
connents  recerved:  No. 

Local  Public  Document  Room 
locati'ona:  Board  of  Sapervisors  Office, 
Louisa  County  Cofuilioitse,  Lomsa 
Virginia  23093.  and  the  Mderataa 
Library.  Manusalpts  Department. 
Uarversity  of  Virginia.  Charlottesville. 
Viigiiua  22901. 

Wisconsin  Public  Sendee  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Dote  <rf  application  for  amendment- 
July  11. 1985. 

Brief  desaipdon  of  amendxHeal-  This 
amendbwnt  develops  consistency 
between  tb^  Kewaonee  Specffications 
and  10  CFR  Part  50  Appendix  f  in  regard 
ta»  coBtaifunent  air  leek  SBrveiflance 
testing. 

Date  of  issuance:  October  15. 1985. 

Effective  date:  Obtober  15, 19B5. 

Amendment  No.  89. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  28, 1985  (50  PR  34948). 

'The  QNnmission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evahiation  dated  October  13, 
1985. 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Dot^mient  Room 
location:  University  of  Wisconsin, 
library  Leamii^  Center,  2429NicoIet 
Drive,  Green  Bay.  Wisconsin  54301. 

Wisctmsia  Electric  Power  Company, 
Docket  Nos.  50-286  and  50-391,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin 

Date  of  application  for  amendments: 
June  17, 1985. 

BHef  description  of  amendments:  Tbe 
amendments  revise  tbe  Unit  1  and  Unit  2 
reactkm  vessel  sarveiUance  capside 
removal  schedules  and  the  related 
bases. 

Date  ofissaancK  October  22, 1966. 


Effective  date:  October  22, 1985. 

Amendment  Nos.:  98  and  102. 

Facility  Operating  License  Nos.  DPR- 
24  andDRP-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  31. 1985  (50  FR  31081  at 
31078). 

The  Commission's  related  evaluation 
of  tbe  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  22. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street.  Two  Rivers. 
Wisconsin. 

NOTICE  OF  ISSUANCE  (V 
AMEMDIkffiNT  TO  PAGnXTY 
OPERATINC  LICENSE  AND  FINAL 
DBTEmflNAIKm  CHTNO 
SIGrWTCANT  HAZARDS 
CCnif SOBRATION  AND 
OPPORTUNnrV  for  FSARB4G 
(EXlCTFfF  OR  HHHIGENCY 
CmCUMSTANCBS) 

Dunag  the  period  since  publication  ef 
the  last  bi-weekly  notice,  die 
Commissioa  has  issued  the  foUowmg 
amendments.  The  Commission  has 
determined  for  eadi  of  these 
amendments  that  the  ajq^lic^en  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Eaer^ 
Act  ef  195^  as  amended  (the  Act),  and 
the  Commission's  rales  and  negnlatMDS. 
The  Coramissien  has  made  appropriate 
findings  as  required  by  tbe  Act  and  the 
Commissioa's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  setfortii  in  the 
license  ameadment 

Because  of  cxigmt  or  emergency 
circumstances  associated  wt1&  the  date 
the  naendment  was  needed,  diere  was 
not  time  for  die  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  at  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hawds  Conrideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seddng  pablic  comment  as 
to  tbe  proposed  no  si^ificant  hazards 
consideration  determniation  was  used, 
and  the  State  was  consulted  by 
telephone,  fai  circumstftnces  where 
failcffe  to  act  in  a  timely  wey  would 
have  resulted,  for  examjAe,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  comment  period  (less 
than  30  days)  has  been  offered  and  Am 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regolations.  the  Commission 
may  issue  and  mdce  an  amendment 
immecfiately  effective,  notwiftstanding 
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the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Conunission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  Oiese 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
DC,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director.  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
December  0. 1965.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 


Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  parfy  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment  Any  bearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW:. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Comnlission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  petitionw's 
name  and  telephone  number,  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

Gulf  States  Utilities,  Docket  Nos.  SO-'ISB  ' 
River  Bend  Station,  Unit  1,  West 
Feliciana  Fairish,  Louisiana. 

Date  of  application  for  amendments: 
September  24, 1985. 

Brief  description  of  amendment:  This 
amendment  authorized  increasing  the 
maximum  transient  generator  voltage 
prescribed  for  the  HPCS  diesel 
generator  in  item  4.B.1.1.2(f)(3)  of  the 
Technical  Specifications  from  4784  to 
5400  volts.  The  licensee  is  requesting 
this  amendment  in  order  to  proceed  with 
surveillance  testing  as  part  of  its  power 
ascension  program. 

Date  of  Issuance:  October  11, 1985. 

Effective  Date:  September  26. 1985. 

Amendment  No.:  1. 

Facility  Operating  License  No.  NPF- 
40:  Amendments  revised  the  Technical 
Specifications. 

Press  release  issued  requesting 
comments  as  to  proposed  no  significant 
hazards  consideration:  No. 

Comments  received.  No. 
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The  CoininisflieR'»  rriated  evahtation 
is  contoinerf  in  •  Safety  Evalaatkm 
dated  October  Tl,  1986^ 

Attorney  for  Itcermee:  Conner  and 
Wetteriiate.  Suite  1060. 1747 
Pennsylvania  Avenue.  ^fW.. 
Washington.  DC  20606. 

Local  Pablic  Document  Room 
Location:  Public  Government 
Documents  Department  Looisiana  State 
University,  Baton  Rouge,  Louisiana. 

Dated  at  BeAesda.  Maryland,  this  30th  day 
of  October  1985. 

For  the  Nuclear  Regulatory  Commission. 

LeonB.  Engle, 

Acting  Chief.  Operating  Reactors  Branch  No. 
3,  Division  of  Licensing. 

[FR  Doc  85-26376  Filed  11-5-85;  8:45  amj 
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Extcnoliiji  PubRc  Coininei'it  Perioff  for 
NUREGM)956 

NUREG-09S6,  "Reassessment  of  the 
Technical  Bases  for  Estimating  Source 
Terms."  was  issued  as  a  draft  ea  August 
7, 19B5  for  public  comment.  Source  terms 
are  defined  as  die  quantity,  the  timing, 
and  the  characteristics  of  a  release  of 
fission  products  from  a  nuclear  power 
plant  following  a  core-melt  accident 
The  report  describes  the  NRG  staff's 
view  o€  the  underlying  science,  which  is 
being  published  to  get  broad  feedback 
before  proceeding  with  related 
regulatory  activities. 

The  length  of  the  public  conunent 
period  was  90  days,  begining  August  7. 
1985  and  ending  November  7, 1985.  The 
first  notice  in  tjtbe  Federal  Register 
erroneously  stated  that  the  period  would 
be  for  60  days,  ending  October  7, 1985 
(50  FR  31937,  Aug.  7, 1985):  a  correction 
was  issued  in  the  Federal  Register  (50 
FR  36939.  Sept.  10, 1985). 

The  NRG  has  received  a  number  of 
comments  to  date.  Some  of  these  have 
provided  an  assessment  of  the  technical 
substance  of  NUREG-0955.  while  others 
have  requested  an  extension  of  time. 
Some  of  the  comments  noted  that  this 
might  be  the  only  opportunity  to 
ccnunent  on  an  important  policy 
initiative  and  expressed  concern  about 
the  lack  of  an  adequate  opportunity  to 
provide  such  comments.  Any  use  oi  this 
source  term  science  in  a  formal 
regulatory  procedure,  for  example,  in 
rulemaking  or  in  preparation  of  a 
regulatory  guide,  would  provide  fiirther 
opportunities  for  comment. 
Nevertheless,  NRC  will  extend  the 
comment  period  as  a  matter  of  agency 
discretion,  although  a  90-day  comment 
period  ts  typical  for  a  report  of  this 
nature. 

The  NRC  is  thus  extending  the  pubhc 
comment  pertod  60  days  for  a  total  of 


ISO  days.  Tlie  public  cemnent  period 
ends  on  ^muary  7, 1966.  Cominentt  on 
draft  NUIlEG-e969  should  be  sent  to  the 
Secretary  of  tfie  Commission,  U.& 
Nuclear  Regulatory  Commission, 
Washington,  DC  20^5. 

Sn^  copies  of  draft  NUI^G-4)956 
are  available,  free  of  diaige,  by  writing 
to  the  Division  of  Technical  Ii^onnation 
and  Document  Control,  U.S.  Nucleer 
Regulatory  Commission,  Washington, 
DC  20555. 

(5  U.S.C.  552  (a)) 

Dated  at  Silver  Spring  Maryland,  this  30th 
day  of  October  1985. 

For  die  Nuclear  Regulatcny 
Gomraissicm. 
Robert  B.  Mioogue, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  85-26496  Filed  11-5-85;  8:45  am] 
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[Dockets  No*.  50-aBB^  50-270  and  S0-267I 

Duke  Power  Co.;  Oconee  NudeiM' 
Station,  Units  1, 2  and  3;  Withdrawal  of 
Appllcadontef  A— ienrti  to 
Facility  Operaing  Moenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commissian]  has 
granted  the  withdrawal  of  part  of  an 
application  dated  Felffuary  13. 1984. 
rUed  by  Duke  Power  Company  (the 
Ucensee].  The  application  requested 
amendments  to  Facility  Operating 
Licenses  Nos.  OPR-Sa.  DPR-17  and 
DPR-55  for  (^leration  of  the  Oconee 
Nuclear  Station.  Units  Nos.  1, 2  and  3 
located  in  Oconee  County,  South 
Carolina.  The  pertinent  portion  of  the 
proposed  amendment  application  would 
have  revised  the  Technical 
Specifications  (TSs)  to  define  the  terms 
"accessible/ accessibility".  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendements  in  the  Federal  Register  on 
April  25. 1984  (49  FR  17858).  By  letter 
dated  August  7, 1965,  the  licensee 
withdrew  the  application  for  the 
proposed  amendments  on  the  definition 
of  "accessible/accessibility".  The 
Commission  has  considered  the 
Ucensee's  August  7, 1985,  letter  and  has 
determined  that  permission  to  vrithdraw 
a  portion  of  the  February  13, 1984, 
application  for  amendments  should  be 
granted. 

The  February  13, 1984,  application 
requested  two  other  chagnes:  (1)  To 
update  the  TS  reference  to  the  Oconee 
Final  Safety  Analysis  Report  (PSAR)  to 
ensure  consistency  with  reference  to  the 
updated  FSAR,  and  (2)  to  incorporate 
the  fire  hose  stations  (located  in  the 
three  Oconee  reactor  buildings)  into  the 


limiting  conditions  for  operation  (LCO) 
and  surveillance  retjuiremento 
addressing  the  fire  protection  and 
detection  ssrstems.  Item  1  hat  been 
completed  by  a  license  amendment 
dated  May  30, 1985.  Item  2  is  presently 
under  review  and  will  be  handled 
separately.  Both  these  actions  are  not 
affected  by  this  request  to  withdraw  the 
application  for  die  definition  of 
"accessible/accessibility". 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  13, 1984;  (2) 
the  licensee's  letter  dated  August  7, 
1985,  withdrawing  a  portion  of  the 
application  for  license  amendment 
dated  February  13, 1984:  and  (3)  die 
Commiaaion's  letter  to  the  licensee 
dated  October  28, 1865.  All  of  these 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  DC  and  at  Oconee  County 
Library,  501  West  Southbroad  Street, 
Walhalla,  South  Carolina. 

Dated  at  Betheada.  Maryland,  this  28tb  day 
of  October  1985. 

For  the  Nuclear  Regulatory  r.«mmiMinii 
lohnF.Stoh, 

Chief,  Operating  Iteacton  Branch  No.  4, 
Division  of  Licensing, 
[FR  Doc.  85-2B413  Filed  11-5-8S;  8:45  am| 
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[Docket  Mo.  90-2t9! 

University  of  Lowei;  FIndliis  of  No 
SignWcant  Ekwlronroental  Impact 

The  Nuclear  Regolatmy  Commiseion 
(the  Commission)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  R-125  for  the 
Univer»ty  of  Lowel)  research  reactor 
located  on  the  canqnis  in  Lowell. 
Massachusetts. 

The  Amendment  will  renew  the 
Operating  License  for  thirty  years  fit>m 
its  date  of  issuance,  in  accordance  with 
the  licensee's  apphcation  dated 
February  14, 1965^  as  sup^demented. 
Opportunity  forbearing  was  afforded  by 
the  Notice  of  Proposed  Renewal  of 
Facility  License  published  in  the  Federal 
Register  on  March  29, 19K  at  50  FR 
12668.  On  April  29, 1985  a  Petition  to 
Intervene  was  filed.  A  bearing  Board 
was  set  up  and  a  prehearing  conference 
scheduled.  However,  on  Jaly  11, 1965 
before  the  prehearing  conference  was 
convened,  the  Petition  to  bitervene  was 
withdrawn.  A  Memorandum  terminating 
the  proceeding  was  issued  on  July  18, 
1965  by  the  Atomic  Safety  and  Licensing 
Board. 
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Continued  operation  of  the  reactor 
will  not  require  alteration  of  buildings  or 
structures,  will  not  lead  to  changes  in 
effluents  released  from  the  facility  to  the 
environment,  will  not  increase  the 
probability  or  consequences  of 
accidents,  and  will  not  involve  any 
unresolved  issues  concerning  alternative 
uses  of  available  resources.  Based  on 
the  foregoing  and  on  the  Environmental 
Assessment,  the  Commission  concludes 
that  renewal  of  the  license  will  not 
result  in  any  signiRcant  environmental 
impacts. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  of  this 
action  dated  October  4, 1985  and  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
Therefore,  the  Commission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  action. 

Summary  of  Envioimnental  Impacts  As 
Described  in  the  Environmental 
Assessment 

The  proposed  action  would  authorize 
the  licensee  to  continue  operating  the 
reactor  in  the  same  manner  that  it  has 
been  operated  since  1974.  The 
environmental  impacts  associated  with 
the  continued  operation  of  the  facility 
are  discussed  in  an  Environmental 
Assessment  associated  with  this  action. 
The  Assessment  concluded  that 
continued  operation  of  this  reactor  for 
an  additional  30  years  will  not  result  in 
any  significant  environmental  impacts 
on  air,  water,  land  or  biota  in  the  area, 
and  that  an  Environmental  Impact 
Statement  need  not  be  prepared.  These 
conclusions  were  based  on  the 
following: 

(a)  The  excess  reactivity  available 
under  the  technical  specifications  is 
insufficient  to  support  a  reactor 
transient  generating  enough  energy  to 
cause  overheating  of  the  fuel  or  loss  of 
integrity  of  the  cladding, 
^  (b)  At  a  thermal  power  level  of  1 
megawatt  the  inventory  of  fission 
products  in  the  fuel  cannot  generate 
sufficient  radioactive  decay  heat  to 
cause  fuel  damage  even  in  the 
hypothetical  event  of  rapid  total  loss  of 
coolant,  and 

(c)  The  hypothetical  loss  of  integrity 
of  the  cladding  of  the  maximum 
irradiated  encapsulated  fueled 
experiment  with  not  lead  to  radiation 
exposures  in  the  unrestricted 
environment  that  exceed  guideline 
values  of  10  CFR  Part  20. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 


license  renewal  dated  February  14, 1985, 
as  supplemented,  the  Environmental 
Assessment,  and  the  Safety  Evaluation 
Report  prepared  by  the  staff  (NUREG- 
1139). 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW..  Washington.  DC  20555.  Copies 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Licensing. 

Copies  of  NUREG-113g  may  be 
purchased  by  calling  (202)  275-2060  or 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7982. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  Octol>er  1985. 

For  theTIuclear  Regulatory  Commission. 
Cacil  O.  Thomas, 

Acting  Assistant,  Director  for  Safety 
Assessment,  Division  of  Licensing. 
[FR  Doa  8S-26494  Filed  11-5-85;  8:45  am] 
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Issuanc*  and  Availability  NUREG- 
0897,  Revision  1,  "Containment 
Eniergency  Sump  Performance- 
Technical  Hndings  Relevant  to 
Unresolved  Safety  Issue  A-43"; 
Stamtard  Review  Plan  Section  6.2.2, 
Revision  4  "Containment  Heat 
Removal  Systems"  (NUREG-0800); 
Regulatory  Guide  1.82,  Revision  1, 
"Water  Sources  for  Long-Term 
Recirculation  Cooling  Following  a  Loss 
of  Coolant  Accident ";  and  NUREG- 
0869,  Revision  1,  "USI  A-43  Regulatory 
Analysis'* 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  has  prepared 
the  following  documents;  NUREG-0897, 
Revision  1.  "Containment  Emergency 
Sump  Performance — ^Technical  Findings 
Relevant  to  Unresolved  Safety  Issue  A- 
43";  Standard  Review  Plan  (SRP) 
Section  6.2.2,  Revision  4,  "Containment 
Heat  Removal  Systems"  (NUREG-0800); 
Regulatory  Guide  1.82,  Revision  1, 
"Water  Sources  for  Long  Term 
Recirculation  Cooling  Following  a  Loss 
of  Coolant  Accident";  and  NUREG-0869, 
Revision  1.  "USI  A-43  Regulatory 
Analysis".  These  documents  serve  as 
the  staffs  resolution  of  the  ^^RC's 
Unresolved  Safety  Issue  (USI)  A-43, 
"Containment  Emergency  Sump 
Performance".  This  isue  was  identified 
as  an  Unresolved  Safety  Issue  in  the 
1978  Annual  Report,  pursuant  to  Section 
210  of  the  Energy  Reorganization  Act  of 
1974. 

All  changes  to  SRP  Section  6JZ.2 
resulting  from  the  resolution  of  this 
Unresolved  Safety  Issue  and  any 


editorial  changes  are  identified  by  a  line 
in  the  margin  of  the  revised  SRP  section. 
The  SRP  and  Regulatory  Guide  changes 
will  become  effective  six  (6)  months 
following  date  of  issuance  of  these 
documents. 

Comments  on  NUREG-0869  (which 
included  copies  of  the  proposed  R.G. 
1.82,  Revision  1  and  SRP  Section  6.2.2, 
Revision  4)  and  NUREG-0897  were 
solicited  fiom  interested  organizations, 
groups,  and  individuals.  The  staff  has 
evaluated  the  comments  received  and 
addressed  them,  as  appropriate,  in  the 
final  docimients. 

Copies  of  the  dociHnents  will  be 
available  after  November  30, 1985. 
Copies  will  be  sent  directly  to  affected 
licensees  and  license  applicants.  Other 
copies  may  be  purchased  by  written 
request  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington,  DC  20013-7082,  or  by 
calling  (202)  275-2171.  Other  copies  will 
be  available  for  inspection  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street.  N.W..  Washington,  D.C. 
and  upon  request  at  the  Commission's 
Local  Public  Document  Rooms  (LPDRs) 
located  in  the  vicinity  of  nuclear  power 
plants.  Requests  for  placement  of  these 
documents  in  an  LPDR  Library  may  be 
made  by  contacting  the  Local  Public 
Document  Room  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  492-7536  or 
(800)  638-8081  (toll  free)  or  individual 
LPDR  hbraries.  Addresses  and  phone 
numbers  of  these  LPDRs  may  be 
obtained  from  the  Local  Public 
Document  Room  Branch. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Bethesda,  Maryland,  this  Ist  day 
of  November  1985. 

Harold  R.  Denton. 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  85-26495  Filed  11-5-85;  8:45  am] 

MLUNQ  CODE  7SWMI1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Notice  Concerning  Portugal's 
Eligibility 

The  purpose  of  this  notice  is  to 
annoimce  that  the  President  has  notified 
Congress  of  his  intent  to  remove 
Portugal  from  the  list  of  beneficiary 
developing  countries  under  the  i 

Generalized  System  of  Preferences        > 
(GSP)  Program,  effective  January  1. 1986. 

This  action  is  required  by  section 
502(b)  of  Title  V  of  the  Trade  Act  of 
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1974,  as  amended  (the  Act),  which  states 
that  no  member  state  of  the  European 
Communities  may  be  designated  as 
eligible  for  GSP  benefits.  Portugal  will 
become  a  member  state  of  the  European 
Communities  on  January  1. 1988. 

A  proclamation  Implementing  this 
required  action  will  be  issued  no  later 
than  December  31, 1985. 
Donald  M.  PhiUips. 

ChaJrman,  Trade  Policy  Staff  Committee. 
[FR  Doc  85-26438  Filed  11-5-85:  8:45  am) 

MLUNQ  CODE  SIM-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReteaM  Na  35-23886;  70-6306] 

Consolidated  Natural  Gas  Co^ 
Proposed  Extension  of  Period  To 
Issue  Common  Stock  Under  Dividend 
Reinvestment  Plan  and  Exception  from 
Competitive  Bidding 

October  31. 1985. 

Consolidated  Natural  Gas  Company 
("Consolidated"),  100  Broadway,  New 
York,  New  York  10005,  a  registered 
holding  company,  has  filed  with  this 
Commission  a  further  post-effective 
amendment  to  its  declaration  in  this 
proceeding  pursuant  to  sections  6(a),  7, 
and  12(c)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rules 
42  and  50(a)(5)  promulgated  thereunder. 

By  prior  orders  in  this  proceeding 
dated  June  7, 1979,  February  12, 1982, 
November  10, 1983,  and  November  28, 
1984  (HCAR  Nos.  21089.  22388,  23114. 
and  23497),  Consolidated  was 
authorized  to  issue  shares  of  its  common 
stock,  $4  par  value,  from  time  to  time 
through  December  31, 1985,  to  the  agent 
for  participants  in  Consolidated's 
Dividend  Reinvestment  Plan.  As  of 
December  31, 1985,  approximately 
102,000  shares  of  common  stock 
allocated  to  the  dividend  reinvestment 
plan  will  remain  unissued. 

By  post-effective  amendment. 
Consolidated  now  requests  that  the 
period  for  the  common  stock  issuance 
be  extended  to  December  31, 1989,  for 
the  102,000  remaining  shares. 
Consolidated  has  filed  a  separate 
declaration  (File  No.  70-7170)  requesting 
authorization  to  issue  to  the  agent  for 
the  Dividend  Reinvestment  Plan  up  to 
750,000  shares  of  its  common  stock 
through  December  31, 1989. 

The  amended  declaration  and  any 
further  amendments  thereto  are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 


comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
November  25, 1985,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  declarant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  now  amended  or  as  it  may  be  further 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-28428  Filed  11-5-85;  8:45  am] 

BIUJNQ  CODE  W10-01-II 


[Release  No.  35-23887;  70-7170] 

Consolidated  Natural  Gas  Co^- 
Proposed  Issuance  of  Common  Stock 
Under  Dividend  Reinvestment  Plan 
and  Exception  from  Competitive 
Bidding 

October  31, 1985. 

Consolidated  Natural  Gas  Company 
("Consolidated").  100  Broadway,  New 
York.  New  York.  10005.  a  registered 
holding  company,  has  filed  a  declaration 
with  this  Commission  pursuant  to 
sections  6(a),  7,  and  12(c)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rules  42  and  50(a)(5) 
promulgated  thereunder. 

Consolidated  intends  to  continue  its 
Dividend  Reinvesbnent  Plan  ("DRP") 
and  in  connection  therewith  proposes  to 
issue  between  January  1, 1986,  and 
December  31. 1989.  to  AmeriTrust 
Company  National  Association 
("AmeriTrust"),  Cleveland,  Ohio,  as 
agent  for  stocldiolders  participating  in 
the  DRP,  up  to  750,000  shares  of  its 
common  stock,  $4  par  value. 
Consolidated  will,  at  the  option  of  its 
Board  of  Directors,  offer  participants 
either  authorized  and  unissued  common 
shares  or  outstanding  common  shares 
purchased  in  the  open  market. 
Authorized  and  imissued  common 
shares  will  be  used  whenever  additional 
equity  capital  is  needed  by 
Consolidated.  Whenever  additional 
equity  capital  is  not  needed,  DRP  shares 
will  be  acquired  throng  open  market 
purchases.  In  either  event,  the  company 


will  absorb  all  brokerage  commissions 
and  administrative  charges,  such  as 
agent  fees. 

Pursuant  to  previous  orders  of  this 
Commission  in  File  No.  70-6306, 
Consolidated  has  been  issuing  its 
commonstock  in  cormection  with  the 
DRP.  Approximately  102,000  of  die 
shares  authorized  are  expected  to 
remain  unissued  at  December  31. 1985. 
Consolidated  is  separately  requesting  in 
that  proceeding  an  extension  until 
December  31, 1989,  of  the  period  to  issue 
said  remaining  shares  under  the  DRP. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  November  25, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  filed  or  as  it  may  be  amended,  may 
be  permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Whaeler, 
Secretary. 
[FR  Doc  85-26429  Filed  11-5-85;  a-45  am] 

BtlXINO  COOe  M10-01-M 


[ReleaM  No.  10-14780;  Fie  Na  811-3631] 

Ubra  Fund,  Inc^  NotkM  of  AppOcatton 

October  30. 1985. 

Notice  is  hereby  given  that  Libra 
Fund.  Inc.  ("Applicant").  52  Vanderbilt 
Avenue.  New  York,  New  Yoric  10017, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end.  diversified  management 
investment  company,  filed  an 
application  on  July  31, 1985,  for  an  order 
of  the  Commission,  pursuant  to  Section 
8(f)  of  the  Act,  declaring  that  Applicant 
has  ceased  to  be  an  invetment  company. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  applicable  provisions  thereof. 
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Applicant  states  that  it  tiled  a 
regisb-ation  statement  pursuant  to 
Section  B(b)  of  the  Act  on  December  22. 
19&2,  and  its  registration  statement 
became  effective  on  March  23, 1984. 
According  to  the  apphcation,  the 
Applicant's  board  of  directors  approved 
its  liquidation  on  March  15, 1985  and  its 
liquidation  was  authorized  by  its 
stockholders  on  April  15, 1985.  The 
Applicant  states  that  it  was  dissolved  as 
a  corporation  under  the  laws  of  the 
State  of  Maryland,  the  state  in  which  it 
was  incorporated,  on  May  9, 1985.  The 
apphcation  further  states  that  pursuant 
to  its  Plan  of  Liquidation  and 
Dissolution,  the  Applicant  on  May  17 
and  May  20. 1985,  distributed  $398,796.01 
and  $1,769.52  in  cash  to  the 
securityholders  of  Applicant  in  complete 
redemption  of  the  securityholders' 
shares.  Each  securityholder  received 
$5.12  per  share  representing  the  net 
asset  value  per  share  on  the  distribution 
dates.  The  shares  redeemed  totalled 
78.235.448  shares. 

Applicant  further  states  that  it  does 
not  now  have  any  securityholders;  it  has 
not  retained  any  assets;  there  are  no 
debts  or  other  liabilities  of  Apphcant 
that  remain  outstanding;  it  is  not  a  party 
to  any  litigation  or  administrative 
proceeding:  and  Applicant  is  not  now 
engaged  nor  does  it  propose  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  25, 1965,  at  5:30  p  jn.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  ComnuHkm,  by  the  Division  of 
Investment  Management,  ptirsuant  to 
delegated  auth)ority. 
JoiiB  WheelBr,  « 

Secretary. 
(FR  Doc.  8^28430  Filed  ll-5-85c  8:45  am] 

BlUJNa  cooc  WIS-OI-II 


[RslMS*  Na  iC-14781:  Fito  Na  812-6140] 

Sanwa  Bank  Canada;  Application  and 
Opportunity  for  llMring 

October  31. 1985. 

Notice  is  hereby  given  that  Sanwa 
Bank  Canada  ("Applicant"),  Commerce 
Court  West  Suite  3950,  Toronto  M5L 
1G3,  Canada,  filed  an  application  on 
June  24, 1985,  for  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Investment  Company  Act  of  1940 
("Act"),  exempting  Applicant  from  all 
provisions  of  the  Act  to  enable  it  to 
make  public  offerings  of  U.S.  dollar- 
denominated  certificates  of  deposits 
("CD's")  and  other  debt  securities  in  the 
United  States.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  test  of  all  applicable 
provisions  thereof. 

According  to  the  application. 
Applicant  is  a  Canadian  banking 
corporation  chartered  under  the 
Canadian  Banks  and  Banking  Law 
Revision  Act  1980  (the  "Bank  Act") 
which  commenced  operations  as  a  full- 
service  bank  on  August  8, 1983. 
Applicant  states  diat  all  of  its 
outstanding  capital  stock  is  owned  by 
the  Sanwa,  Limited  Bank  ("Sanwa"),  a 
Japanese  banking  corporation. 
Applicant  offers  a  wide  range  of 
commercial  banking  services  through  its 
head  office  in  Vancouver  and  its 
principal  business  office  in  Toronto.  As 
of  January  31, 1985,  Applicant's  total 
assets  were  approximately  equivalent  to 
$270  million  (Can.)  of  which 
approximately  $130  million  (Can.)  or 
48%  were  loans,  and  total  Uabilities 
were  approximately  equivalent  to  $254 
million  (Can.),  of  which  approximately 
$217  million  (Can.)  or  83%  were  deposits. 
Apphcant  represents  that  it  is 
extensively  regulated  under  Canadian 
banking  laws  and  that  major  aspects  of 
its  business  are  subject  to  such 
regulation.  Furthermore,  Applicant  is 
subject  to  supervision  of  and 
examination  by  the  Canadian  Inspector 
General  of  Banks,  the  regulatory 
authority  charged  with  the 
administration  of  the  Bank  Act 

Applicant  states  that  Sanwa  ranked 
as  the  ninth  largest  bank  in  the  free 
world  (as  measured  by  total  assets)  as 
of  December  31, 1983,  with  assets  in 
excess  of  $01  biUion.  Sanwa  is  presently 
engaged  in  the  conduct  of  a  conunercial 
banking  business  in  Japan  which 
includes  receiving  deposits,  making 
loans,  the  discounting  of  bills  and 
promissory  notes,  the  handling  of 
remittances  and  performing  a  wide 


variety  of  related  commercial  banking 
services.  Sanwa  maintains  a  branch  in 
New  York  ("Sanwa  New  York"), 
licensed  by  the  New  York 
Superintendent  of  Banks.  The 
application  states  that  Sanwa  is 
extensively  regulated  under  Japanese 
banking  laws  cmd  the  regulations 
promulgated  thereunder.  The  Japanese 
Ministry  of  Finance  normally  examines 
Sanwa  once  every  two  or  three  years, 
has  general  authority  to  require  the 
submission  of  reports  concerning 
Sanwa's  business  or  financial  condition 
and  has  general  authority  to  supervise 
banks  in  accordance  with  Japanese 
banking  laws.  In  addition.  The  Bank  of 
Japan,  the  Japanese  Central  Bank,  has 
had  the  practice  of  examining  Sanwa  in 
detail  at  approximately  two-year 
intervals.  The  Bank  of  Japan  reserves 
the  right  to  do  so  pursuant  to  a  current 
account  agreement  with  each  Japanese 
bank. 

The  application  states  that  as  a  matter 
of  United  States  law,  Sanwa  is  a 
registered  bank  holding  company 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  by  virtue  of  its  ownership  of 
100%  of  the  shares  of  Golden  State 
Sanwa  Bank,  a  banking  organization 
chartered  under  the  laws  of  the  State  of 
California,  and  that  Sanwa  is  also 
subject  to  regulation  and  reporting 
requirements  under  the  International 
Banking  Act  of  1978.  Sanwa  New  York, 
as  a  New  York  branch  of  a  foreign  bank, 
is  subject  to  extensive  regulation  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  New  York  State 
Banking  Department  including 
Umitations  on  banking  powers,  reserve 
and  reporting  requirements  and  a  pledge 
of  assets  to  cover  a  fixed  percentage  of 
liabihties. 

Apphcant  states  that  the  CD's  to  be 
publicly  offered  by  Applicant  in  the 
United  States  will  be  sold  in  minimum 
denominations  of  U.S.  $100,000  through 
one  or  more  certificate  of  deposit 
dealers,  will  be  sold  only  to  institutional 
and  other  sophisticated  investors,  will 
have  original  maturities  at  their 
respective  dates  of  issuances  of  not 
more  than  two  years  and  will  not 
include  any  provision  for  extension, 
renewal  or  automatic  rollover.  Payment 
of  the  principal  of,  and  interest  on,  the 
CD's  will  be  unconditionally  guaranteed 
by  Sanwa  New  York  and  Sanwa  may 
therefore  be  regarded  as  the  ultimate 
obligor  with  respect  thereto.  Applicants 
state  that  the  unconditional  guarantee 
by  Sanwa  New  York  of  payment  of 
principal  of  and  interest  on  the  CD's  will 
constitute  the  legal,  valid  and  binding 
obligation  of  Sanwa  as  a  whole,  ranking 
pari  passu  with  all  other  unsecured 
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indebtedness  of  Sanwa,  except  for 
certain  limited  categories  of 
indebtedness  given  priority  by  law. 
Applicant  undertakes  that,  prior  to 
issuance  of  the  CD'-s,  it  will  obtain 
appropriate  opinions  of  Japanese  and 
New  York  counsel  to  Sanwa  to  the 
effect  that  (i)  Sanwa  and  Sanwa  New 
York  have  all  necessary  power  and 
authority  to  execute,  deliver  and 
perform  such  guarantee,  (ii)  the 
execution,  delivery  and  performance  by 
Sanwa  and  Sanwa  New  York  of  such 
guarantee  have  been  duly  authorized  by 
Sanwa  and  (iii)  such  guarantee 
constitutes  the  legal,  valid  and  binding 
obligation  of  Sanwa  snd  Sanwa  New 
York. 

Applicant  represents  that,  prior  to 
issuance,  the  CD's  will  have  received 
one  of  the  three  highest  investment 
grade  ratings  from  at  least  one 
nationally  recognized  statistical  rating 
organization  and  Applicant's  United 
States  counsel  will  have  certified  that 
such  a  rating  is  in  effect.  Applicant 
represents  that  the  CD's  will  rank  pari 
passu  among  themselves  and  with  all 
other  unsubordinated  and  unsecured 
indebtedness  of  Applicant  (except  for 
liabihties  to  the  government  of  Canada 
or  to  the  government  of  any  province  of 
Canada),  and  the  guarantees  in  respect 
thereof  will  rank  pari  passu  with  aU 
other  unsecured  indebtedness  of  Sanwa 
(except  that  limited  categories  of 
indebtedness  are  preferred  by  operation 
of  law). 

Applicant  undertakes  that  any 
offering  in  the  United  States  of  CD's  will 
be  made  only  pursuant  to  a  registration 
statement  under  the  Securities  Act  of 
1933,  as  amended  ("1933  Act"),  or 
pursuant  to  applicable  exemption  from 
the  registration  requirements  of  the  1933 
Act  Applicant  further  undertakes  that 
any  such  offering  will  be  done  on  the 
basis  of  disclosure  documents  that  are 
at  least  as  comprehensive  as  those  used 
in  offerings  of  similar  securities  in  the 
United  States  by  United  States  issuers, 
and  which  include  a  memorandum 
describing  Applicant  Sanwa  and  Sanwa 
New  York  and  containing  the  most 
recent  publicly  available  financial 
statments  of  Sanwa  and  Applicant 
audited  in  accordance  with  Japanese 
and  Canadian  accounting  principles, 
respectively,  and  their  most  recent 
publicly  available  unaudited  interim 
financial  statements.  Such  memorandum 
will  describe  the  material  differences 
between  generally  accepted  accounting 
principles  applicable  to  United  States 
banks  and  the  accounting  principles 
used  in  the  financial  statements 
included  in  the  memorandum.  Such 
memorandum  wilj  be  updated  promptly 


to  reflect  material  changes  in  the 
financial  condition  of  Applicant  or 
Sanwa.  Applicant  undertakes  to  ensure 
that  such  disclosure  documents  will  be 
provided  to  each  offeree  of  the  CD's 
prior  to  any  sale  of  CD's  to  such  offeree, 
but  Applicant  understands  that  an 
inadvertent  failure  by  a  dealer  to 
provide  an  offeree  of  the  CD's  with  the 
type  of  memorandum  described  above 
would  not  be  viewed  as  a  violation  of  its 
undertaking  to  furnish  such  a 
memorandum. 

Applicant  also  undertakes,  in 
connection  with  any  offering  of  CD's  in 
the  United  States,  that  it  will  appoint  an 
agent  for  service  of  process  in  New  YoA 
City  for  any  action  arising  out  of  the  sale 
of  the  CD's  and  consent  to  jurisdiction 
of  any  state  or  federal  court  located  in 
New  York  City  in  respect  of  any  such 
action.  Applicant  states  diat  it  will  also 
be  subject  to  suit  in  any  other  court  in 
the  United  States  which  would  have 
jurisdiction  because  of  the  offering  of 
the  CD's.  Such  appointment  of  an  agent 
and  consent  to  jurisdiction  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  the  CD's  have 
been  paid. 

Applicant  also  undertakes  that  if  it 
shall  make  any  future  offerings  of  debt 
securities  in  the  United  States  (i)  such 
securities  shall  have  the  same  pari 
passu  status  as  described  above  in 
respect  of  the  CD's,  (ii)  such  offerings 
shall  be  made  only  pursuant  to  a 
registration  statement  under  the  1933 
Act  or  an  applicable  exemption  from 
registration  under  the  1933  Act  (iii)  such 
offerings  shall  be  made  on  the  basis  of 
disclosure  documents  and  financial 
statements  at  least  as  comprehensive  as 
those  described  above,  to  the  extent 
material  to  such  securities,  which  the 
Applicant  will  ensure  are  received  by  an 
offeree  of  such  securities,  prior  to 
purchase  thereof,  (iv)  such  debt 
securities  shall  have  received  an 
investment  grade  rating  as  described 
above  in  respect  of  the  CD's,  certified  by 
United  States  counsel,  and  (v)  Applicant 
will  irrevocably  submit  to  jurisdiction, 
and  appoint  an  agent  for  service  of 
process,  in  the  manner  described  above 
in  respect  of  the  CD's.  Further,  if  such 
securities  are  to  be  guaranteed  by 
Sanwa  New  York,  AppUcant  states  that 
it  shall  have  obtained  an  opinion  of 
Japanese  legal  counsel  to  Sanwa  as  to 
the  enforceability  of  such  guarantee 
against  Sanwa  in  accordance  with  its 
terms. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  25, 1985.  at  5:30  pjn.,  do 
so  by  submitting  a  written  request 


setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lofao  Wheelar. 
Secretary. 

[FR  Doc.  85-28431  Filed  ll-S-85:  ft45  am] 
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[nelSMS  Na  14771;  Rte  Na  •12-6215] 

Secured  Holding  Co^  Inc;  Application 
Retfuesting  Temporary  Exemption 
From  AH  Provisions  of  the  Act 

October  29. 1985. 

Notice  is  hereby  given  that  Secured 
Holding  Company,  Inc.  (the 
"Applicant"),  1311  West  96th  Street 
IndianapoUs,  Indiana  46260,  an  Indiana 
Corporation,  filed  an  application  on 
September  30, 1985,  for  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Investment  Company  Act  of  1940 
(the  "Act"),  exempting  it  from  all 
provisions  of  the  Act  for  a  period  ending 
July  1, 1987.  All  interested  persons  are 
referred  to  the  appUcation  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  applicable 
provisions  thereof. 

According  to  the  application. 
Applicant  was  organized  on  November 
21, 1984,  for  the  purpose  of  organizing  or 
acquiring,  financing  and  operating  an 
Indiana  life  insurance  subsidiary. 
Applicant  represents  that  Indiana  law 
requires  that  no  insurance  company 
created  after  1977  may  commence 
operations  unless  it  has  starting  capital 
in  excess  of  $2,000,000  (consisting  of 
paid-in  capital  stock  of  not  less  £an 
$1,000,000  and  a  surplus  of  $l,000.00(q. 
Applicant  states  that  since  its  creation, 
its  officers  have  been  actively  engaged 
in  raising  the  amount  of  capital  required 
by  Indiana  state  law  so  that  it  may 
establish  a  life  insurance  company. 
However,  because  Applicant  is  a  new 
company  with  no  operating  history,  it 
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asserts  that  raisiog  such  a  large  amount 
of  capital  is  a  tune-consuming  process. 

Applicant  states  that  it  was  initially 
capitalized  with  $50.000  by  its  president, 
Edward  F.  Karsch  ("President"),  who  is 
also  a  director,  promoter  aad  person 
chiefly  respcmsibie  for  the  operation  of 
Applicant  Applicant  further  states  that 
it  made  two  private  offerings  of  stock, 
which  were  exempt  from  registration 
under  Indiana  law  and  the  Securities 
Act  of  1933.  in  order  to  raise  the 
sufTicient  capital  Hie  private 
placements  raised  a  total  of  $310,000 
from  20  investors.  Also,  on  September 
10. 1985,  Applicant  represents  that  it 
began  offering  shares  of  its  conmion 
stock  to  Indiana  residents  pursuant  to 
an  intrastate  public  offering  registered 
by  qualification  unde  the  Indiana 
securities  laws. 

Applicant  states  that  the  majority  of 
its  assets  are  being  invested  in  United 
States  treasury  notes,  money  market 
funds,  and  tax-free  municipal  bonds  so 
Applicant  can  preserve  their  value. 
Applicant  also  states  that  65%  of  the 
capital  received  through  the  initial 
public  offering  will  be  held  in  escrow 
until  the  Applicant  can  raise  the 
adequate  amount  and  the  remaining  15% 
will  be  used  by  Apphcant  to  pay  sales 
commissions  and  other  offering  cost. 
Further,  as  soon  as  Applicant  has  raised 
sufficient  capital  to  establish  or  acquire 
a  life  insurance  subsidiary.  Applicant 
represents  that  the  majority  of  its  assets 
will  be  released  &t>m  escrow  and,  along 
with  the  short-term  investments,  will  be 
invested  in  a  life  insurance  company. 

Applicant  believes  that  its  President  is 
working  diligently  to  accomplish  the 
investment  of  the  Applicant's  assets  in 
an  on-going  insurance  business.  In 
addition.  Applicant  contends  that  it  is 
constantly  reviewing  the  possibility  of 
acquiring  an  established  Indiana  life 
insiu^nce  company  that  has  lower 
capital  and  surplus  requirements  so  that 
it  can  take  advantage  of  certain 
"grandfather"  provisions  under  Indiana 
law.  Therefore,  any  candidate  for 
acquisition  which  becomes  available 
will  be  given  serious  consideration  by 
Applicant 

Applicant  is  currently  relying  on  Rule 
3a-2  under  the  Act  which  allows  start- 
up companies  a  year  to  become 
primarily  engaged  in  a  non-investment 
company  business.  Applicant  is 
convinced  that  if  that  one-year  period  is 
measured  from  its  date  of  incorporation, 
it  is  very  unlikely  that  Applicant  will  be 
able  to  make  the  required  transition  to 
an  operating  business  within  the 
designated  period  despite  the  best 
efforts  and  good  faith  of  Applicant's 
employees.  Applicant  submits  that  its 
ability  to  make  such  a  transition  will 


depend  upon  a  number  of  factors 
beyond  its  control,  such  as  the 
willingness  of  potential  investors  to 
invest  in  Applicant  and/or  the 
availability  of  an  appropriate 
acquisitton  candidate. 

Applicant  represents  that  its  directors 
have  declared  by  resolution  dated 
February  19. 1965,  that  Applicant 
intends  to  form  or  acquire  an  Indiana 
life  insurance  subsidiary  and  to  be 
primarily  engaged  in  tiie  business  of 
operating  such  subsidiary.  Applicant 
asserts  that  its  business  activities  since 
its  inception  demonstrate  its  bona  fide 
intent,  and  that  it  therefore  falls  within 
the  exemptive  language  of  Rule  3a-2. 

Applicant  asserts  that  the  request  for 
exemption  is  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors. 
Applicant  contends  that  it  failed  to 
become  primarily  engaged  in  the 
operation  of  the  proposed  life  insurance 
subsidiary  within  the  one-year  period 
allowed  by  Rule  3a-2  due  to  factors 
beyond  its  control.  Applicant  states  that 
it  can  control  neither  the  time  it  takes  to 
acquire  the  legally  required  capital  nor 
the  availability  of  acquisition 
candidates.  Further,  Applicant  believes 
that  its  officers  and  employees  have 
been  trying  since  its  inception,  and  will 
continue  to  try,  in  good  faith,  to 
effectuate  the  investment  of  its  assets  in 
a  non-investment  company  business. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  20, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  native  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  Mil  upon 
Applicants  at  the  address  st^d  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certiRcate)  shall  be  fried  with  the 
request  AJfter  said  date  an  order 
disposing  of  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commissioii.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler. 

Secretary. 

(FR  Doc.  85-28432  Filed  11-5-85: 8:45  am] 
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(ReiMM  Na  IC-147t2:  FN*  No.  112-6142)] 

Standby  Tax-Exempt  RaaaiYa  Fund, 
Inc;  Applcation  and  Opportunity  for 
Haaring 

October  31. 1965. 

Notice  is  hereby  given  that  Standby 
Tax-Exempt  Reserve  Fund.  Inc. 
("Applicant").  One  Battery  Park  Plaza, 
New  York.  New  York  10004,  an  open- 
end,  diversified  management^  investment 
company,  filed  an  application  on  June 
28, 1985,  for  an  order  pursuant  to  Section 
6(c)  of  the  Investment  Company  Act  of 
1940  ("Act"),  exempting  Applicant  from 
Sections  12(d)(3)  and  2(a)(41)  of  the  Act 
to  the  extent  necessary  to  permit 
Apphcant  to  acquire  rights  to  sell  its 
portfolio  securities  to  brokers,  dealers  or 
other  financial  institutions,  and  to 
permit  the  valuation  of  such  rights  at 
zero.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  simmiarized  below,  and  to  the 
Act  for  the  text  of  all  applicable 
provisions  thereof. 

Applicant,  organized  as  a  Maryland 
corporation,  states  that  at  least  80%  of 
its  assets  will  be  invested  in  debt 
obligations  issued  by  or  on  behalf  of 
states,  territories  and  possessions  of  the 
United  States,  the  District  of  Columbia 
and  their  respective  authorities, 
agencies,  instrumentalities  and  political 
subdivisions  ("Municipal  Securities"). 
Apphcant  states  that  it  will  invest  in 
Municipal  Securities  only  if  they  are 
determined  to  be  of  high  quality  and  to 
present  minimal  credit  risks  pursuant  to 
guidelines  established  by  the 
AppUcant's  board  of  directors. 
Applicant  intends  to  maintain  a 
constant  net  asset  value  per  share  of 
$1.00.  Apphcant  states  that  in  order  to 
maintain  that  constant  value,  it  will 
calculate  its  current  price  per  shtlte  by 
using  the  amortized  cost  method  of 
valuation  and  in  that  regard  will  comply 
with  Rule  2a-7  under  the  Act. 

Apphcant  states  that  in  order  to 
provide  its  investors  the  ability  to 
receive  next-day  redemption  proceeds, 
Applicant  must  obtain  the  cash  needed 
to  meet  net  redemptions  within  one 
business  day  after  receipt  of  a 
redemption  request  AppUcant  states 
that  in  order  to  achieve  a  reasonable 
level  of  portfoho  liquidity  to  permit  it  to 
honor  such  requests  Apphcant  proposes 
to  adopt  poUcies  permitting  the 
acquisition  of  Stand-by  Commitments 
from  brokers,  dealers  or  other  financial 
institutions.  Applicant  states  that  the 
acquisition  of  Stand-by  Commitments 
will  be  permitted  solely  to  facilitate 
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portfolio  liquidity,  and  that  the 
acquisition  or  exercisability  of  a  Stand- 
by Commitment  will  not  affect  the 
valuation  or  maturity  of  Applicant's 
underlying  portfolio  of  Municipal 
Securities,  which  will  continue  to  be 
valued  in  accordance  with  the  amortized 
cost  method. 

AppUcant  states  that  the  Stand-by 
Commitments  which  it  would  acquire 
would  have  the  following  featiu^s:  (1) 
They  will  be  in  writing  and  will  be 
physically  held  by  Applicant's 
custodian:  (2)  they  may  be  exercisable 
by  Applicant  at  any  time  prior  to  the 
underlying  security's  maturity;  (3) 
Applicant's  rights  to  exercise  them  will 
be  imconditional  and  unqualified;  (4) 
they  will  be  entered  into  only  with 
dealers,  banks  and  broker-dealers  who 
in  the  opinion  of  Applicant's  investment 
manager  present  a  minimal  risk  of 
default;  (5)  although  Stand-by 
Commitments  will  not  be  transferable, 
Municipal  Securities  purchased  subject 
to  such  commitments  may  be  sold  to  a 
third  party  at  any  time,  even  though  the 
commitment  is  outstanding;  and  (6)  their 
exercise  price  will  be  (a)  Applicant's 
acquisition  cost  of  the  Municipal 
Securities  that  are  subject  to  the 
commitment  (excluding  any  accrued 
interest  that  Applicant  paid  on  their 
acquisition),  less  any  amortized  market 
premium  or  plus  any  amortized  market 
or  original  issue  discount  during  the 
period  Applicant  owned  the  Muncipal 
Securities,  plus  (b)  all  interest  accrued 
on  such  securities  since  the  last  interest 
payment  date  during  the  period  the 
Muncipal  Securities  were  owned  by 
Apphcant.  AppUcant  furtfier  states  that 
because  it  will  value  Municipal 
Securities  o  an  amortized  cost  basis,  the 
amount  payable  under  a  Stand-by 
Commitment  will  be  substantially  the 
same  at  the  value  assigned  by  Applicant 
to  the  underlying  securities.  Moreover, 
Applicant  submits  that  there  is  little  risk 
of  an  event  occurring  that  would  make 
amortized  cost  valuation  of  Applicant's 
portfolio  securities  inappropriate. 
Applicant  represents  that  in  the  unlikely 
event  that  the  market  or  fair  value  of 
securities  in  its  portfolio  were  not 
substantially  equivalent  to  their 
amortized  cost  value,  however,  the 
Applicant's  board  of  directors  may 
determine  that  the  securities  should  be 
valued  on  the  basis  of  available  market 
information.  Stand-by  Commitments 
relating  to  such  securities  would  be 
expected  to  continue  to  be  valued  as 
described  above  because  Applicant 
expects  to  refrain  from  exercising  the 
Stand-by  Commitments  to  avoid 
imposing  a  loss  on  a  selling  broker, 
dealer  or  other  financial  institution  and 


jeopardizing  Applicant's  business 
relationship  with  that  institution. 

According  to  tfie  appHcatioa 
Applicant  expects  that  Stand-by 
Commitments  generally  will  be 
available  without  the  pajmient  of  any 
direct  or  indirect  consideration. 
Applicant  states  that,  if  necessary  or 
advisable,  Applicant  will  pay  for  Stand- 
by Commitments,  either  separately  in 
cash  or  by  paying  a  higher  price  for 
portfolio  securities  that  are  acquired 
subject  to  the  commitment.  Applicant 
states  that  as  a  matter  of  policy,  the 
total  amount  "paid"  in  either  manner  for 
outstanding  Stand-by  Commitments 
held  in  its  portfolio  will  not  exceed  V»  of 
1%  of  the  value  of  its  total  assets 
calculated  immediately  after  any  Stand- 
by Commitment  is  acquired. 

Applicant  states  that  it  will  be 
di^icult  to  evaluate  &e  likelihood  of  use 
or  the  potential  benefit  of  a  Stand-by 
Commitment.  Therefore,  Applicant 
states  that,  if  the  order  sought  by  the 
application  were  to  be  granted,  the 
board  of  directors  will  determine  that 
the  fair  value  of  a  Stand-by  Commitment 
is  zero,  regardless  of  whether  any  direct 
or  indirect  consideration  is  paid.  Where 
Applicant  has  paid  for  a  Stand-by 
Commitment,  its  cost  will  be  reflected  as 
imrealized  depreciation  for  the  period 
during  which  the  commitment  is  held.  In 
additioiL  Applicant  states  that  for 
purposes  of  complying  with  Rule  2a-7, 
the  maturity  of  a  portfolio  security  shall 
not  be  considered  shortened  or 
otherwise  affected  by  the  acquisition  of 
a  Stand-by  Commitment. 

Applicant  asserts  that  the  requested 
relief  is  appropriate,  is  in  the  public 
interest  and  is  consistent  with  the 
protection  of  investors.  Applicant 
submits  that  the  proposed  acquisition  of 
Stand-by  Commitments  will  not  affect 
the  calculation  of  its  net  asset  value  per 
share  and  will  not  pose  new  investment 
risks,  but  radier  will  improve  its 
liquidity  and  ability  to  pay  redemption 
proceeds  on  the  next  day  in  federal 
funds.  Furthermore,  AppUcant  states 
that  the  acquisition  of  Stand-by 
Commitments  will  not  meaningfully 
expose  its  assets  to  the  entrepreneurial 
risks  of  the  investment  banking 
business,  nor  require  it  to  evaluate  the 
credit  of  dealers  in  determining  its  net 
asset  value.  AppUcant  asserts  that  the 
relationship  between  it  and  a  selling 
broker  or  dealer  will  be  comparable  to  a 
coUateralized  broker-dealer  repurchase 
agreement  or  secured  loan.  Finally, 
AppUcant  states  that  it  will  not  acquire 
Stand-by  Commitments  to  promote 
reciprocal  practices,  to  encourage  the 
sales  of  its  shares  or  to  obtain  research 
services. 


Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  25, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personaUy  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  [by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shaU  be  filed  with  the 
request  AJFter  said  date  an  order 
disposing  of  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
moUon. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohn  Wheeler, 
Secretary. 
[PR  Doc.  85-26433  Filed  11-5-^:  8:45  am] 
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Wells  Fargo  Investment  Advisors; 
Notice  of  AppNcation  for  an  Order 
Granting  Exemption 

October  29. 1985. 

Notice  is  hereby  given  that  Wells 
Fargo  Investment  Advisors 
("AppUcant").  475  Sansome  Street  San 
Francisco.  CaUfomia  94163,  filed  an 
appUcation  on  April  24. 1985,  and  an 
amendment  thereto  on  August  30, 1985, 
requesting  an  order  of  the  Commission, 
pursuant  to  section  206(A)  of  the 
Investment  Advisers  Act  of  1940  ("Act), 
exempting  AppUcant's  proposed 
incentive  fee  arrangements  regarding 
funds  beneficiaUy  owned  by  its 
corporate  parent  Wells  Fargo  &  Co. 
("WF&Co.")  and  other  wholly-owned 
subsidiaries  of  WFftCo.  from  the 
provisions  of  section  205(1)  of  the  Act. 
All  interested  persons  are  referred  to  the 
appUcation  on  file  writh  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  complete  text  of  th^  applicable 
provisions. 

Applicant,  a  California  corporation 
which  is  registered  as  an  investment 
adviser  imder  the  Act,  states  that  it  is  a 
wholly-owned  subsidiary  of  WF&Co.,  a 
public  company  Usted  on  the  New  York 
Stock  Exchange,  Inc.  Throu^  its  several 
subsidiaries.  WF4Co.  provides  a  wide 
range  of  consumer  and  commennal 
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financial  services:  the  major  subsidiary 
of  WFiCo.,  Wells  Fargo  Bank.  Nj\. 
("Bank"),  a  national  banking 
association,  is  one  of  California's  largest 
banks.  At  December  31, 1984,  WF&Co. 
had  consolidated  assets  of  over  $28 
billion.  The  application  indicates  that  all 
Wells  Fargo  subsidiaries  are  fully 
consolidated  with  WF&Co.  for  financial 
reporting  and  federal  income  tax 
purposes. 

Applicant  states  that,  prior  to  1985. 
the  Bank  maintained  a  separate 
investment  advisory  division  with 
responsibility  for  managing  various 
funds  and  accounts  over  which  the  Bank 
had  a  fiduciary  or  investment  advisory 
responsibility.  Applicant  also  states 
that,  in  1984,  the  EJank  transferred  many 
of  these  functions  to  Applicant,  a  newly 
formed  WF&Co.  subsidiary.  In 
November  1984,  Applicant  was 
registered  as  an  investment  adviser  and 
commenced  operations  effective  January 
1. 1985. 

Applicant  states  that,  as  a  registered 
investment  adviser,  its  primary  activity 
is  to  advise  the  Bank  with  regard  to 
various  funds  and  accounts  beneficially 
owned  by  third  parties  for  which  the 
Bank  acts  as  a  fiduciary.  Applicant 
represents  that  payments  to  it  for  such 
services  have  been  made,  and  will 
continue  to  be  made,  pursuant  to 
investment  advisory  contracts  that 
comply  with  the  requirements  of  the 
Act.  and  specifically  with  Section  205(1) 
of  the  Act,  or  that  are  properly 
exempted  from  the  Act  by  order  of  the 
Comtmission. 

Applicant  now  proposes  to  enter  into 
investment  advisor^  contracts  with 
WF&Co.  for  the  management  of  funds, 
securities  and  other  assets  that  are 
beneficially  owned  by  WF&Co.  and  held 
by  the  Bank  as  custodian  for  WF&Co.  or 
its  other  wholly-owned  subsidiaries. 

Applicant  seeks  an  exemptive  order 
that  would  allow  these  advisory 
contracts  to  provide  for  compensation  to 
Apphcant  that  would  be  measured  by 
the  capital  gains  or  appreciation  of  the 
assets  under  management,  but  that 
would  not  qualify  as  "fulcrum  fee 
arrangements"  under  section  205(1)  of 
the  Act  Applicant  represents  that  the 
exemptive  order  sought  by  Applicant 
relates  only  to  funds  that  are 
beneficially  owned  either  by  WF&Co.  or 
by  one  of  its  wholly-owned  subsidiaries. 
Applicant  states  that  such  funds  consist 
of  treasury  accounts  of  those  entities  or 
other  funds  legally  available  for 
investment  by  them  for  their  own 
accounts.  Applicant  further  represents 
that  investment  advisory  contracts 
regarding  the  funds  of  bank  depositors 
or  trust  or  other  accounts  or  funds  held 
by  the  Bank  (or  by  an  other  WF&Co. 


subsidiary),  as  custodian  or  trustee  for 
any  third  party  not  wholly-owned  by 
WF&Co.,  are  outside  the  scope  of 
Applicant's  request 

In  support  of  its  request.  Applicant 
points  out  that  the  proposed  incentive 
fee  arrangements  pose  no  risk  to 
investors,  since  the  only  funds  to  which 
they  will  apply  will  be  funds 
beneficially  owned  by  Applicant's 
parent  company  or  by  other  affiliates  of 
Applicant  and  invested  solely  for  the 
accounts  of  those  entities.  Applicant 
represents  that  no  funds  beneficially 
owned  by  any  third  party  will  be 
involved  in  or  the  subject  of  any 
investment  advisory  arrangement 
covered  by  the  requested  exemptive 
order,  and  none  of  the  entities  whose 
funds  may  be  managed  imder  the 
arrangements  subject  to  that  order  is  an 
investment  comp€uiy  subject  to  the 
Investment  Company  Act  of  1940  or  a 
private  investment  company  as  defined 
in  proposed  Rule  205-3  under  the  Act 

Applicant  submits  that  in  this  regard 
neither  WF&Co.  nor  its  subsidiaries  has 
any  need  for  the  protections  afforded  by 
the  Act;  WF&Co.  maintains  ultimate 
control  over  Applicant  and  all  the 
companies  in  the  Wells  Fargo 
organization  by  virtue  of  its  complete 
ownership  interest  and  requires  no 
protection  from  Applicant,  its  own 
subsidiary,  with  regard  to  WF&Co. 
funds  or  the  funds  beneficially  owned 
by  other  wholly-owned  WF&Co. 
subsidiaries.  Applicant  argues  that  no 
public  interest  requires  regulation  of  the 
internal  business  arrangements  cmiong 
wholly-owned  and  affiUated  entities 
such  as  these. 

Applicant  states  that,  as  a  bank 
holding  company,  WF&Co.  is  subject  to 
the  supervision  of  the  Federal  Reserve 
Board  and  its  regulations  as  well  as 
certain  regulations  of  the  Comptroller  of 
the  Currency.  Applicant  submits  that 
because  Applicant  and  the  other  Wells 
Fargo  subsidiaries  are  wholly-owned  by 
WF&Co.,  and  because  all  of  their 
revenues  and  expenses  are  consolidated 
in  the  financial  reports  of  the  parent 
company,  any  capital  gains  or  losses  on 
the  funds  beneficially  owned  by  those 
entities  that  are  under  Applicant's 
management  will  ultimately  fall  on  the 
identical  persons  so  that  there  will  be  no 
potential  for  the  abuses  which  Section 
205(1)  of  the  Act  seeks  to  prevent. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  25, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest  the  reasons  for  the  request  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 


and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  aboveJ 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
John  Whaeler, 
Secretary. 

[FR  Doc.  85-28434  Filed  11-6-85;  8:45  am] 
■UXINO  cooc  MIO-OI-* 


[ML  No.  35-23894;  70-7023] 

Alabama  Powar  Co.;  Proproaai  To 
Supptemant  Inatallmant  Salaa 
Agreamant  in  Coimaction  With  tha 
laauanca  of  PoNutlon  Control  Bonda 
up  to  an  Aggragata  Amount  of  $125 
Million 

Ck:tober  29, 1985. 

Alabama  Power  Company 
("Alabama")  600  North  18th  Street 
Birmingham,  Alabama  35291,  a 
subsidiary  of  The  Southern  Company, 
Atlanta,  Georgia,  a  registered  holding 
company,  has  proposed  a  transaction 
with  this  Commission  subject  to  sections 
6(a).  7.  g(a).  10,  and  12(d)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  44(b)(3)  thereunder. 

By  prior  Commission  Order,  Alabama 
was  authorized  to  execute  two 
Installment  Sales  Agreements 
("Agreements")  with  the  Industrial 
Board  of  Columbia.  Alabama  ("Board") 
to  finance  certain  pollution  control 
facilities  at  Alabama's  Farley  Nuclear 
Plant  ("Project")  (HCAR  No.  20545,  May 
16. 1978).  Pursuant  to  the  Agreements, 
the  Board  purchased  the  Project  firom 
Alabama,  completed  construction,  and 
sold  it  back  to  Alabama  for  the  cost  of  ' 
construction  price  ("Price")  payable 
semi-annually  for  a  term  of  years. 

By  subsequent  order,  Alabama  was 
authorized  to  request  the  Board  to  issue 
up  to  $250  million  of  Series  B  Bonds 
("Bonds")  subject  to  the  terms  and 
conditions  of  the  original  Agreements, 
including  an  increase  in  the  semi-annual 
purchase  payments  reflecting  an  amount 
sufficient  to  pay  principal,  premium,  and 
interest  on  the  Bonds  as  they  become 
due  (HCAR  No.  23490,  November  20. 
1984).  As  amended,  that  order 
authorized  a  $100  million  issuance  of 
Bonds,  reserving  jurisdiction  over  the 
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remaining  $150  million.  Subsequent 
Commission  orders  authorized  the  sale 
of  an.  additional  $100  million  aggregate 
amount  of  Bonds,  leaving  $50  million 
subject  to  the  reservation  of  jurisdiction 
(HCARNo.  23525,  December  11. 1984; 
HCAR  No.  23733,  June  14. 1985). 

Alabama  now  proposes  to  request  the 
Board  to  issue  up  to  $125  million  of 
Bonds  subject  to  the  same  terms  and 
conditions  contained  in  the  original 
agreements. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
pubUc  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
November  22, 1985,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  applicant-declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit,  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursnant  to 
delegated  authority. 
(ohn  Wheeler, 
Secrettay. 
[FR  Doc.  85-26427  Filed  ll-5-«5:  8:45  am) 

BILUNQ  COOC  H10-01-H 


Self-Regulatory  Organizations; 
Applicationf  for  Unlistad  Trading 
Prlvilegas  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchangs,  Inc. 

October  30. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  t2tf)(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  I2f-l  thereunder,  for  imlisted 
trading  privileges  in  the  following 
securities: 

Bear  Steams  Company.  Inc.  Common  Stock, 
$1.00  Par  Value  (File  No.  7-6644) 

Firemaa's  Fund  Corporation.  Common  Stock. 
$1.00  Par  Value  (File  No.  7-8645) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
tbe  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  November  20, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
■  applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler. 

Secretary. 

[FR  Doc.  85-26425  FUed  ll-5-fi5: 8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Prtvilsgss  and  of  Opportunity  for 
Hearing;  Philadelphia  Stodc  Exchange, 
Inc. 

October  31. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Pulhnan-Peabody  Co..  Common  Stock,  $0.10 

Par  Value  (File  No.  7-8646) 
Rockefeller  Center  Properties.  Ino.  Common 

Stock.  $0.01  Par  Value  (FUe  No.  7-8647) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  21, 1985 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conunission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  availa1)le 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 
John  Wheeler. 
Secretary. 
(FR  Doc.  85-26428  Filed  11-5-85:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Department  Circular— Putrilc  Debt  Series—* 
No.  33-85] 

10y4%  Treasury  Bonds  of  2005 

October  29. 1985. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Tide  31,  United  States  Code,  invites 
tenders  for  approximately  $4,750,000,000 
of  United  States  securities,  designated 
10%  percent  Treasury  Bonds  of  2005 
(CUSIP  No.  912810  DR  6),  hereafter 
referred  to  as  Bonds.  The  Bonds  will  be 
sold  at  auction,  with  bidding  on  the 
basis  of  yield.  Payment  will  be  required 
at  the  price  equivalent  of  the  yield  of 
each  accepted  bid.  Additional  amounts 
of  the  Bonds  may  be  issued  to 
Govemment  accounts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Bonds  may  also  be  issued  at  the  aveage 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  issued 
November  4, 1985,  and  are  offered  as  an 
additional  amount  of  10%  %  Treasury 
Bonds  of  2005  (CUSIP  No.  912810  DR  6) 
dated  July  2. 1985.  Payment  for  the 
Bonds  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accrued  interest  from  July  2. 1985,  to 
November  4. 1985.  Interest  on  the  Bonds 
offered  as  an  additional  issue  is  payable 
on  a  semiannual  basis  on  February  15, 
1986,  and  each  subsequent  6  months  on 
August  15  and  February  15  through  the 
date  that  the  principal  becomes  payable'. 
They  will  mature  August  15,  2005,  and 
will  not  be  subject  to  call  for  redemption 
prior  to  maturity.  In  the  event  any 
payment  date  is  a  Saturday.  Sunday,  or 
other  nonbusiness  day,  the  amount  due 
will  be  payable  (without  additional 
interest)  on  the  next-succeeding 
business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 


Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Bonds  in  registered  definitive  form 
will  be  issued  in  denominations  of 

$1,000.  $5.ooa  $iaooa  sioo,ooa  and 

$1,000,000.  Bonds  in  book-entry  form 
will  be  issued  in  multiples  of  those 
amounts.  Bonds  will  not  be  issued  in 
bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Bonds,  exchanges 
of  Bonds  between  registered  definitive 
and  book-entry  forms,  and  transfers  will 
be  permitted. 

2.6.  The  Bonds  will  become  eligible  for 
STRIPS  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities)  on 
February  18, 1986.  Under  the  Treasury's 
STRIPS  program,  a  book-entry  Bond 
may  be  divided  into  its  separate 
Principal  and  Interest  Components  and 
maintained  as  such  on  the  book-entry 
records  of  the  Federal  Reserve  Banks, 
acting  as  fiscal  agents  of  the  United 
States.  The  provisions  specifically 
applicable  to  the  separation, 
maintenance,  and  transfer  of  Principal 
and  Interest  Components  will  be 
announced  at  a  later  date. 

2.7.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Bonds 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time,  Thursday, 
October  31, 1985.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  October  30, 1985,  and 
received  no  later  than  Monday, 
November  4, 1985. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10  percent.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 


3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $l,000,00a  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
fist  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  fix)m 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  ueir 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retir«nent  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  bom  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  Uie  amount  ofiered.  Competitive 
tenders  at  yield  higher  than  11.34%  will 
not  be  accepted,  because  the  equivalent 
prices  would  fall  below  the  original 
issue  discount  limit  of  95.250.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 


tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders  . 
received  would  absorb  aill  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of  i 

accepted  competitive  tenders.  ' 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par.  I 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery  | 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted,  and  must  include  accrued 
interest  horn  July  2, 1985.  to  November 
4, 1985,  in  the  amount  of  $36.72798  per 
$1,000  of  Bonds  allotted.  Settlement  on 
Bonds  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  Section  3.5.  must  be  made  or 
completed  on  or  before  Monday, 
November  4, 1985.  Payment  in'full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submited,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  October  31, 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Bonds  allotted  for  their  own 
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accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  Before  Monday, 
November  4, 1985.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2^  In  every  case  where  full  payment 
has  not  been  completed  on  time,  and  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  are  not  required  to  be  assigned 
if  the  new  Bonds  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Bonds  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
Treasury  for  (Bonds  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  die  issuance  and 
delivery  of  the  new  Bonds,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Bonds  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  nimiber  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Bonds  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Bonds  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necesary,  to  receive  payment 
for,  to  issue  and  deliver  the  Bonds  on 
fullipaid  allotments,  and  to  maintain, 
service,  and  make  payment  on  the 
Bonds. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  a^ect  existing  rights  of 


holders  or  the  Bonds.  PubUc 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  Unites  States  Government  is  pledged 
to  pay,  in  legal  tender,  principal  and 
interest  on  tiie  Bonds. 
Garald  Mutphy, 

Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  85-26555  Filed  11-4-85;  11:41  am] 

BtUJNO  CODE  4«10-«0-« 


[Department  Circular— Public  Del>t  Series 
fto.  31-85] 

Treasury  Note*  of  September  30, 1989, 
Series  N-1989 

October  29. 1985. 

1.  In\dtation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Tide  31,  United  States  Code,  invites 
tenders  for  approximately  $6,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  September  30, 1989, 
Series  N-1989  (CUSIP  No.  912827  SU  7), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  1, 1985,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  March  31, 1986,  and 
each  subsequent  6  months  on  September 
30  and  March  31  through  the  date  that 
the  principal  becomes  payable.  They 
will  mature  September  30, 1989,  and  will 
not  be  subject  to  call  for  redemption 
prior  to  maturity.  In  the  event  any 
payment  date  is  a  Saturday,  Simday,  or 
other  nonbusiness  day,  the  amount  due 
will  be  payable  (wdthout  additional 
interest)  on  the  next-succeeding 
business  day. 

2.2  The  Notes  are  sul^ect  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
fix)m  all  taxation  how  or  hereafter 


imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time,  Tuesday, 
October  29, 1985.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday.  October  28, 1985.  and 
received  no  later  than  Friday,  November 
1,1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 


list  of  reporting  dealers  publiriied  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  •cconnta  ol 
customers  if  the  names  oi  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  fbr  their  own 
accoont. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institatjons;  primary  dealors,  as  defined 
above;  Federally-insored  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentatities;  public  pension  and 
retirement  and  other  piU>tic  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  aO  others  must 
be  accompanied  by  fall  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  ccmunerdal  bank  or  a 
primary  dealer  <rf  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  wiD  be 
opened,  foDowed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  wiD  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yirids,  through  successively 
higher  yidds  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment,  wAich  results  in  an 
equivalent  average  accepted  price  close 
to  lOOGOO  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  mterest  will 
be  paid  on  aO  of  the  Notes.  Based  on 
such  mterest  rate,  the  price  on  each 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders,  price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinatiOTis  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
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will  be  accef>ted  at  the  price  eqivalent  to 
the  weighted  average  yieW  of  accepted 
competitive  tenders. 

3.7.  Conpetitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  ^ 
tender  is  not  accepted  in  full  or  when 
the  price  at  the  average  jrield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  mtve  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
aOotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  die  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Pubhc  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
Must  be  made  or  completed  on  or  before 
Friday,  November  1, 1985.  Payment  in 
fuD  must  accompany  tenders  submitted 
by  all  other  nrvestors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
befewe  the  settlement  date  but  which  are 
not  ovCTdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  ft-om  institutional  investors  no 
later  ttian  Wednesday,  October  30, 1985. 
In  addition,  Treasury  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Friday,  November  1, 1985.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  most  be  cmnpleted  timely, 
as  sp>ecified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  Mi  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretitm  of  the  Secretary  of  the 
Treasury,  be  fwfeited  to  the  United 
States. 


5.3.  Registered  definitive  secnrities 
tendered  in  payment  far  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assigyutients  of  the 
securities  presented,  the  assigament 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  namber)".  ^ledfic 
instructions  for  the  issuance  and 
delivery  of  die  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Secnrities  tendered  in 
payment  must  be  deHvered  at  die 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g^  an 
individual's  social  security  number  or  an 
employer  identificatjtm  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  d^oiitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  die  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Proviaioos 

8.1.  As  fiscal  agents  of  die  Um'ted 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the       I 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  ot  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  wiD  be 
promptly  provided. 

8.3.  "Hie  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Miuphy, 

A  cling  Fiscal  Assiatant  Secretary. 

(FR  Doc.  85-26566  Filed  ll-4-«{  WM  nn} 
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[DapartiMnt  Ctrcuiar— PubHc  Dept  S«rlM— 
No.32-t5] 

TrMsury  NotM  of  October  15, 1992, 
SoriMQ-1992 

October  29. 1985. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,250,000,000 
of  United  States  securities,  desi^ated 
Treasury  Notes  of  October  15, 1992, 
Series  G-1992  {CUSIP  No.  912827  SV  5). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  Hie 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
November  1, 1985,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  April  15, 1988,  and 
each  subsequent  8  months  on  October 
15  and  April  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  October  15, 1992,  and  vsrill  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  an  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  deHnitive  form 
will  be  issued  in  denominations  of 
$1,000,  $5,000.  $10,000.  $100,000,  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Note  will  not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 


Notes  between  registered  defmitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.8.  The  E>epartment  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington.  D.C.  20239,  prior  to  1.-00 
p.m..  Eastern  Standard  time, 
Wednesday,  October  30, 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
October  29, 1985,  and  received  no  later 
than  Friday,  November  1, 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Resrve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
accoimt. 

3.5.  Tenders  for  their  own  accoimt  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
poUtical  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 


United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Govenunent 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  appUed  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  pubhc 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accpeted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  tiie  amoimt  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vi  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ftice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treastuy  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accoimts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of  . 
accepted  competivie  tenders. 

3.7.  Competitive  bidders  vtrill  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetive  tenders 
will  be  notified  only  if  the  tender  is  not 
accepted  in  full,  when  the  price  at  the 
average  yield  is  over  par. 

4.  Reservations 

4.1  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
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and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5 
must  be  made  <»-  completed  cm  or  before 
Friday,  November  1, 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  lYeasury,  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulaticms  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  most  be 
received  from  institutional  investors  no 
later  than  Wednesday,  October  30, 1965. 
In  addition.  Treasory  Tax  and  Loan 
Note  Option  Depositaries  may  make 
payment  for  the  Notes  allotted  for  their 
own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  cmi  or 
before  Friday,  November  1. 1985.  When 
payment  has  been  submitted  with  the 
tpntier  and  the  purchase  price  of  the 


Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  tite  tcnider  and  the 
purchase  price  is  muier  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular]  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expenses  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  ai^iropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 


to  fte  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  niuober)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  insoibed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  {dlotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Ttvasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligatiorts  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Mmpky, 

Acting  Fiscal  Assistant  Secretary. 

FR  Doc.  85-26554  Filed  11-4-85;  11:41  ami 
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INTERNATIONAL  TRADE  COMMISSION 

[USITC  8E-85-48] 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
November  20, 1985. 

place:  Room  117,  701  E  Street,  NW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

matters  to  be  considered: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Complaints. 

5.  Investigation  No.  731-TA-234  [Final] 
(Carbon  steel  structural  shapes  from 
Norway) — briefing  and  vote. 

6.  Investigation  No.  731-TA-246  [Final] 
(Low-fuming  brazing  wire  and  rod  from  New 
Zealand) — briefing  and  vote. 

7.  Any  items  left  over  from  previous 
agenda, 


CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (20f)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-26535  Filed  11-4-85;  9:26  am] 
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INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-85-49] 

TIME  AND  date:  11:00  a.m.,  Friday, 
November  22, 1985. 

place:  Room  117,  701  E  Street,  NW., 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERis  TO  BE  CONSIDERED: 

1.  Investigation  No.  731-TA-240  and  241 
[Final]  (Photo  albums  and  photo  album  filler 
pages  from  Hong  Kong  and  the  Republic  of 
Korea) — briefing  and  vote. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 

Dated:  November  1, 1985. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  85-26536  Filed  11-4-65;  9:26  am] 
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international  TRADE  COMMISSION 

[USITC  SE-85-50] 

TIME  AND  date:  10:00  a.m.,  Tuesday, 
November  26, 1985. 

place:  Room  117,  701  E  Street,  NW., 
Washington,  DC  20436. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Complaints. 

5.  Investigation  No.  731-TA-207  [Final] 
(Celluar  mobile  telephones  and 
subassemblies  from  Japan] — briefing  and 
vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 

Dated:  November  1, 1985. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-26537  Filed  ll-4-«5;  9:26  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Proposed  Revision  of  Cireui«r  A-M; 
Coordinating  Audtts  and  Negotiating 
indirect  Cost  Rates  at  Educational 
Institutions 

AQENCV:  Financial  Management 
Division,  OMB. 

ACTION:  Proposed  Revision  to  Circular 
ASB  (Revised),  Indirect  Cost  Rates, 
Audit,  and  Audit  Foilowup  at 
Educational  Institutions. 

SUMMARY:  This  notice  offers  interested 
parties  an  opportunity  to  comment  on  a 
proposed  revision  to  OMB  Circular  A- 
88,  "Indirect  Cost  Rates,  Audit,  and 
Audit  Foilowup  at  Educational 
Institutions."  dated  November  27. 1979. 
The  revision  would  also  supersede 
Attachment  F,  subparagraph  2h,  of 
Circular  A-110.  "Uniform  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Nonprofit 
Organizations,"  to  the  extent  that  it 
pertains  to  educational  Institutions. 

FOn  FURTHER  INFORMATION  CONTACT 

Jack  Sheehan,  Financial  Management 
Division  (202)  395-3993. 

Dated:  October  18, 1985. 

lolin  J.  Lordan, 

Deputy  Associate  Director  for  Financial 
Management. 

OFnCE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-88  (Revised).  'Voordinating 
Audits  and  Negotiating  Indirect  Cost 
Rates  at  Educational  Institutions" 

Agency:  Office  of  Management  and 
Budget. 

Action:  Proposed  revision  to  Circular 
A-88.  "Indirect  Cost  Rates.  Audit,  and 
Audit  Foilowup  at  Educational 
Institutions,"  dated  November  27, 1979. 

Summary:  This  notice  offers 
interested  parties  an  opportunity  to 
comment  on  a  proposed  revision  to 
Circular  A-88.  "Indirect  Cost  Rates, 
Audit,  and  Audit  Foilowup  at 
Educational  Institutions,"  dated 
November  27, 1979.  The  revision  would 
also  supersede  Attachment  F, 
subparagraph  2h.  of  Circular  A-lia 
"Uniform  Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other 
Nonprofit  Organizations."  to  the  extent 
that  it  pertains  to  educational 
institutions. 

This  revision  establishes  polices  for 
auditing  educational  institutions 
recoving  Federal  funds,  and  for 
establishing  indirect  cost  rates  with 
them.  The  provisions  for  establishing 


indirect  cost  rates  do  not  differ  from  the 
existing  policy  contained  in  Circular  A- 
88.  dated  November  27, 1979. 

The  change  in  audit  policy  arises  from 
a  commitment  made  by  OMB  during 
Congressional  consideration  of  the 
Single  Audit  Act  of  1984,  Pub.  L  98-502. 
At  that  time  Congress  agreed  to  exclude 
most  colleges  and  universities  from 
coverage  under  the  Act. 

OMB  agreed  to  develop  an  audit 
policy  for  them  consistent  with  the 
provisions  of  the  Act 

The  revised  audit  policy  will  require 
an  independent  annual  audit  of  Federal 
awards  in  accordance  with  generally 
accepted  government  auditing  standards 
and  the  provisions  of  Attachment  A  of 
the  Circular.  The  preferred  approach 
would  be  to  coordinate  this  audit  with 
the  audit  of  the  financial  statements  of 
the  educational  institution.  The  revised 
audit  policy  covers: 
— scope  of  audit 
— internal  control  reviews, 
— compliance  reviews, 
— relationship  to  other  audit 

requirements, 
— federal  cognizant  agency 

responsibilities, 
— reporting  illegal  acts  of  irregularities. 
— audit  reports, 
— audit  resolution, 
— retention  of  audit  workpapers  and 

reports, 
— audit  costs, 
— sanctions,  and 
— auditor  selection. 

The  Office  of  Management  and  Budget 
has,  as  yet,  made  no  final  decision  with 
respect  to  the  proposed  revision.  All 
interested  parties  are  encouraged  to 
make  their  views  known. 

For  Further  Information  Contact:  Jack 
Sheehan,  Financial  Management 
Division,  Office  of  Management  and 
Budget.  Washington,  D.C.  20503,  (202) 
395-3993. 

Comments  should  be  received  within 
60  days  of  this  notice.  All  comments 
should  be  submitted  to  the  above 
individual. 

Circular  No.  A-9»— Revised 

To  the  Heads  of  Executive  Departments  and 
Establishments 

Subject:  Coordinating  Audits  and  Negotiating 
indirect  Cost  Rates  at  Educational 
Institutions 

1.  Purpose.  This  Circular  establishes 
policies  for  auditing  educational 
institutions  receiving  Federal  funds,  and 
for  establishing  indirect  cost  rates  with 
them.  It  also  defines  Federal 
responsibilities  for  implementing  and 
monitoring  these  policies. 

2.  Supersession.  This  Circular  revises 
OMB  Circular  A-88,  "Indirect  Cost 


Rates,  Audit  and  Audit  FoUowup  at 
Educational  Institutions,"  dated 
November  27, 1979.  It  also  supersedes 
Attachment  F,  subparagraph  2h.  of 
Circular  A-110,  "Uniform  Requirements 
of  Grants  and  Other  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit 
Organizations,"  to  the  extent  that  it 
pertains  to  educational  institutions. 

3.  Policies. 

a.  Audits.  Educational  institutions  that 
receive  Federal  funds  under  grants, 
contracts,  and  other  awards  shall  have 
an  audit  made  in  accordance  with  the 
provisions  of  Attachment  A  to  this 
Circular. 

b.  Indirect  cost  rates.  Educational 
institutions  that  need  to  establish 
indirect  cost  rates  to  assign  costs  to 
Federal  grants,  contiacts,  or  other 
awards  shall  submit  indirect  cost 
proposals  to  a  single  cognizant  agency 
for  negotiation  of  such  rates  using 
procedures  prescribed  in  Attachment  B 
to  this  Circular. 

c.  Cognizant  agencies. 

(1)  One  Federal  agency  will  be 
assigned  to  each  educational  institution 
as  the  cognizant  agency  for  negotiating 
indirect  cost  rates,  assuring  proper 
audits,  and  assuring  resolution  of  aduit 
findings  that  affect  the  programs  of  more 
than  one  agency. 

(2)  Federal  cognizant  agency 
assignments  for  carrying  out  the 
responsibilities  in  this  Circular  are  set 
forth  in  a  separate  supplement. 
Government-owned  facilities  at 
educational  institutions  are  not  included 
in  the  cognizance  assignments.  These 
will  remain  the  responsibility  of  the 
contracting  agencies.  The  Office  of 
Management  and  Budget  will  coordinate 
changes  in  agency  assignments. 

(3)  Reimbursement  among  Federal 
agencies  for  work  done  under  this 
Circular  may  be  made  under  Section 
601,  Economy  Act  of  1932,  31  U.S.C.  68a 

4.  Effective  date.  The  provisions  of 
this  Circular  are  effective  upon 
publication  and  shall  apply  to  fiscal 
years  of  educational  insitutions  that 
begin  after  December  31, 1985.  Earlier 
implementation  is  encouraged. 
However,  until  this  Circular  is 
implemented  the  audit  provisions  of  ' 
Attachment  F  to  Circular  A-110  shall 
continue  to  be  observed. 

5.  Inquiries.  Further  information 
concerning  this  Circular  may  be 
obtained  by  contacting  the  Financial 
Management  Division,  Office  of 
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Management  and  Budget,  Washington, 
D.C.  20503,  telephone  (202)  395-3993. 
James  C.  Miller  HI. 
Director. 

Circular  No.  A-68 — Attachment  A 

Audits 

(^.Policy. 

1.  Educational  institutions  that  receive 
$100,000  or  more  a  year  in  Federal  funds, 
exclusive  of  student  financial 
assistance,  shall  have  audits  made  in 
accordance  with  this  Attachment. 

2.  Educational  institutions  that  receive 
less  than  $100,000  a  year,  or  that 
administer  a  Federal  student  financial 
aid  program,  shall  have  an  audit  made 
in  accordance  with  this  Attachment  or 
have  an  audit  made  of  each  Federal 
award. 

B.  Scope  of  Audit. 

1.  General.  The  audit  shall  be  made 
by  an  independent  auditor  in 
accordance  with  generally  accepted 
government  auditing  standards  and  the 
provisions  of  this  Attachment.  A 
recommended  guideline  for  these  audits 
will  be  developed  by  the  Federal 
Government,  and  made  available  from 
the  Government  Printing  Office.  The 
preferred  approach  is  to  coordinate  the 
audit  of  Federal  awards  with  the  audit 
of  the  financial  statements  of  the 
educational  institution.  However,  an 
alternative  audit  approach  that  tailors 
the  scope  of  the  audit  to  individual 
circumstances  may  be  followed  with 
prior  approval  of  the  cognizant  agency. 

2.  Internal  control  review.  The  auditor 
shall  determine  and  report  on  whether 
the  institution  has  internal  accounting 
and  other  control  systems  to  provide 
reasonable  assurance  that  it  is  carrying 
out  Federal  awards  in  compliance  with 
their  terms  and  conditions.  As  part  of 
this  review,  the  auditor  shall: 

a.  test  whether  the  internal  control 
systems  are  functioning  in  accordance 
with  prescribed  procedures;  and 

b.  examine  the  institution's  system  for 
monitoring  subrecipients. 

3.  Compliance  review.  The  following 
tests  must  be  made  in  connection  with 
compliance  reviews. 

a.  The  audit  shall  include  the  selection 
and  testing  of  a  representative  number 
of  chaises  to  Federal  awards.  The 
speciflc  number  of  charges  shall  be 
determined  by  the  auditor  exercising 
professional  judgment  and  considering 
such  factors  as  the  amount  of 
expenditures  for  the  program  and  the 
individual  awards;  the  newness  of  the 
program  or  changes  in  its  conditions; 
prior  experience  with  the  program, 
particularly  as  revealed  in  audits  or 
other  evaluations  (e.g.,  inspections, 
program  reviews,  or  system  reviews 


called  for  in  the  Federal  Acquisition 
Regulation);  the  adequacy  of  the 
controls  for  ensuring  compliance;  the 
expectation  of  adherence  or  lack  of 
adherence  to  provisions  of  the  awards; 
and  the  potential  impact  of  adverse 
findings. 

b.  In  making  the  test  of  transactions 
the  auditor  shall  determine  whether  the 
costs  reported  were  allowable. 

c.  In  addition  to  transaction  testing, 
the  auditor  shall  determine  whether: 

(1)  those  who  received  services  or 
benefits  were  eligible  to  receive  them; 

(2)  matching  requirements,  levels  of 
effort,  and  other  limitations  were  met; 

(3]  Federal  financial  reports  and 
claims  for  advances  and 
reimbursements  contain  information 
that  is  supported  by  the  books  and 
records  from  which  the  basic  fmancial 
statements  have  been  prepared; 

(4)  amounts  claimed  or  used  for 
matching  were  determined  in 
accordance  with  Circular  A-21,  "Cost 
principles  for  educational  institutions," 
and  Attachment  E,  "Cost  sharing  and 
matching  provisions  of  Circular  A-110," 
"Uniform  requirements  for  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other  nonprofit 
organizations." 

d.  The  principal  compliance 
requirements  of  the  largest  Federal 
programs  may  be  ascertained  by 
referring  to  a  compliance  supplement  to 
be  developed  by  the  Federal 
Government  and  available  from  the 
Government  Printing  Office.  For  those 
programs  not  covered  in  the  compliance 
supplement,  the  auditor  may  ascertain 
compliance  requirements  by  researching 
the  statutes,  regulations,  and  awards 
governing  individual  programs. 

C.  Frequency  of  Audit.  Audits  shall  be 
made  annually  unless  the  institution  is 
audited  as  part  of  a  State  or  local 
government  that  has  made  other 
arrangements  with  the  Federal 
Government. 

D.  Relation  to  Other  Audit 
Requirements.  Audits  made  in 
accordance  with  this  Attachment  shall 
be  in  lieu  of  any  financial  or  financial 
compliance  audit  required  under 
individual  Federal  programs.  To  the 
extent  these  audits  provide  Federal 
agencies  with  information  and 
assurances  they  need  to  carry  out  their 
responsibilities,  they  shall  rely  upon  and 
use  such  information.  However,  a 
Federal  agency  may  request  the 
cognizant  agency  to  make  any 
additional  audits  or  reviews  necessary 
to  carry  out  its  responsibilities  under 
Federal  law  and  regulation.  Any 
additional  audit  effort  shall  be  planned 
and  carried  out  in  such  a  way  asJo 
avoid  duplication. 


E.  Cognizant  Agency  Responsibilities. 
A  single  cognizant  Federal  agency  will 
be  assigned  for  each  educational 
institution.  Other  Federal  agencies  may 
participate  with  the  cognizant  agency. 
The  cognizant  agency  shall  have  the 
following  responsibilities: 

1.  Ensure  that  audit  are  made  and 
reports  are  received  in  a  timely  manner 
and  in  accordance  with  the 
requirements  of  this  Attachment. 

2.  Provide  technical  advice  and  liaison 
to  institutions  of  higher  education. 

3.  Obtain  or  make  quality  control 
reviews  of  selected  audits,  and  provide 
the  results,  when  appropriate,  to  other 
interested  organizations. 

4.  Promptly  inform  other  affected 
Federal  agencies  and  appropriate 
Federal  law  enforcement  officials  of  any 
reported  illegal  act.  They  should  also 
inform  State  or  local  law  enforcement 
and  prosecuting  authorities,  if  not 
advised  by  the  institution,  of  any 
violation  of  law  within  their  jurisdiction. 

5.  Advise  the  institution  if  an  audit 
has  not  met  the  requirements  set  forth  in 
this  Attachment.  In  such  instances,  the 
institution  will  be  expected  to  work  with 
the  auditor  to  take  corrective  action.  If 
corrective  action  is  not  taken,  the 
cognizant  agency  shall  notify  the 
institution  and  Federal  awarding 
agencies  and  make  recommendations 
for  followup  action.  Serious 
inadequacies  or  repetitive  substandard 
performance  by  independent  auditors 
shall  be  referred  to  appropriate 
professional  bodies  for  disciplinary 
action. 

6.  Coordinate  any  Federal  audit  work 
that  is  in  addition  to  audits  made 
pursuant  to  this  Attachment  and  ensure 
the  additional  work  builds  upon  those 
audits. 

7.  Assure  the  resolution  of  audit 
findings  that  affect  the  program  of  more 
than  one  agency. 

F.  Illegal  Acts  or  Irregularities.  If  the 
auditor  becomes  aware  of  illegal  acts  or 
other  irregularities,  prompt  notice  shall 
be  given  to  the  institution's  managemnt 
officials  above  the  level  of  involvement. 
The  institution,  in  turn,  shall  prompUy 
notify  the  cognizant  agency  of  the  illegal 
acts  or  irregularities  and  of  proposed 
and  actual  corrective  actions,  if  any. 
Illegal  acts  and  irregularities  include 
such  matters  as  conflicts  of  interest, 
falsification  of  records  or  reports,  and 
misappropriations  of  funds  or  other 
assets. 

G.  Audit  Reports.  An  audit  report 
must  be  prepared  at  the  completion  of 
the  audit.  The  report  is  to  be  addressed 
to  the  institution's  Board  of  Trustees, 
President,  or  other  chief  executive 
officer. 
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1.  The  audit  report  shall  state  that  the 
audit  was  made  in  accordance  with  die 
provisions  of  this  Attachment  The 
report  shall  include  the  following: 

a.  The  auditor's  report  on  the  financial 
statements,  if  the  statements  were 
audited,  and  on  supplementary 
information  (a  schedule  of  total 
expenditures  by  funding  agency,  and  a 
schedule  of  expenditures  for  each 
student  financial  assistance  program.) 

b.  The  auditor's  report  on  the  study 
and  evaluation  of  iritemal  control 
systems.  The  report  shall  identify  the 
organization's  significant  internal 
accounting  controls,  and  those  controls 
designed  to  provide  reasonable 
assurance  that  Federal  programs  are 
being  managed  in  compliance  with  laws 
and  regulations.  It  shall  also  identify  the 
controls  that  were  evaluated,  the 
controls  that  were  not  evaluated,  and 
the  material  weaknesses  identified  as  a 
result  of  the  evaluation. 

c.  The  auditor's  report  on  compliance 
with  significant  administrative 
requirements,  cost  principles,  and 
specific  requirements  of  selected 
Federal  awards.  This  report  should 
contain  the  following: 

(1)  a  statement  of  positive  assurance 
with  respect  to  those  items  tested  for 
compliance; 

(2)  a  statement  of  negative  assurance 
on  those  items  not  tested; 

(3)  a  simmiary  of  any  instances  of 
noncompliance;  and 

(4)  an  identification  of  total  amoimts 
questioned  for  each  Federal  award,  as  a 
result  of  noncompliance. 

d.  Auditor's  comments  on  status  of 
previously  reported  audit  findings  and 
any  subrecipient  audit  findings. 

2.  The  four  parts  of  the  audit  report 
may  be  bound  into  a  single  document  or 
presented  at  the  same  time  as  separate 
docimients. 

3.  Any  indication  of  fi*aud,  abuse,  or 
illegal  acts  that  auditors  become  aware 
of,  should  normally  be  covered  in  a 
separate  written  report. 

4.  In  addition  to  the  audit  report,  the 
institution  shall  provide  comments  on 
the  findings  and  recommendations  in  the 
report 

5.  Reports  shall  be  submitted  by  the 
auditor  to  the  organization  audited  and 
to  those  requiring  or  arranging  for  the 
audit  In  addition,  the  institution  shall 
submit  copies  of  the  reports  to  each 
Federal  department  or  agency  that  made 
awards  to  the  recipient  Subrecipients 
shall  submit  copies  to  institutions  that 
provided  them  with  Federal  funds.  The 
reports  shall  be  sent  within  30  days  after 
the  completion  of  the  audit,  but  no  later 
than  one  year  after  the  end  of  the  audit 
period  unless  a  longer  period  is  agreed 
to  %vith  the  cognizant  agency. 


6.  Institutions  shall  keep  audit  reports 
on  file  for  three  years  after  their 
issuance. 

H.  Audit  Resolution.  The  cognisant 
agency  shall  be  responsible  for 
monitoring  the  resolution  of  audit 
findings  that  affect  the  programs  of  more 
than  one  Federal  agency. 

1.  Resolution  of  findings  that  relate  to 
the  programs  of  a  single  Federal  agency 
shall  be  the  responsibility  of  the 
institution  and  that  agency.  Alternate 
arrangements  may  be  made  on  a  case- 
by-case  basis  by  agreement  among  the 
agencies  concerned. 

2.  Resolution  shall  be  made  within  six 
months  after  receipt  of  a  report  by  the 
Federal  departments  and  agencies. 
Corrective  action  should  proceed  as 
rapidly  as  possible. 

I.  Audit  Workpapers  and  Reports. 
Workpapers  and  reports  shall  be 
retained  for  a  minimum  of  three  years 
from  the  date  of  the  audit  report  unless 
the  auditor  is  notified  in  writing  by  the 
cognizant  agency  to  extend  the  retention 
period.  Audit  workpapers  shall  be  made 
available  upon  request  of  the  cognizant 
agency  or  the  General  Accounting 
Office,  at  the  completion  of  the  audit. 

).  Audit  Costs.  "The  cost  of  audits 
made  in  accordance  with  the  provisions 
of  this  Circular  are  allowaible  charges  to 
Federal  awards.  The  charges  may  be 
considered  a  direct  cost  m  an  allocated 
indirect  cost  determined  in  accordance 
with  the  provisions  of  Circular  A-21, 
"Cost  principles  for  colleges  and 
universities." 

IC  Sanctions.  The  cost  of  audits 
required  by  this  Attachment  may  not  be 
charged  to  Federal  awards  unless  made 
in  accordance  with  this  Attachment  In 
cases  of  continued  inabihty  or 
unwillingness  to  have  a  proper  audit. 
Federal  agencies  must  consider  other 
appropriate  sanctions  inchiding: 

1.  withholding  a  percentage  of 
payments  until  the  audit  is  completed 
satisfactorily; 

2.  withholding  or  disallowing 
overhead  costs;  and 

3.  suspending  Federal  awards  until  the 
audit  is  made. 

L  Auditor  Selection.  In  arranging  for 
audit  services,  universities  shall  follow 
the  procurement  standards  prescribed 
by  Attachment  O  of  Circular  A-110. 
Institutions'  policies,  procedures,  and 
guidelines  shall  include  such  provisions 
as  may  be  necessary  to  ensure  that 
small  business  concerns  and  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  shall  have 
the  maximum  practical  opportunity  to 
participate  in  contracts  awarded  to 
fulfill  the  audit  requirements  of  this 
Attachment. 


M.  Reporting.  Each  cognizant  Federal 
agency  shall  report  to  the  Director  of 

OMB  on  or  before ,  and 

annually  thereafter  on  the  effectiveness 
of  institutions  in  carrying  out  the 
provisions  of  the  Attachment.  The  report 
must  identify  each  institution  that,  in  the 
opinion  of  the  agency,  is  failing  to 
comply  with  the  Attachment 

N.  Regulations.  Each  Federal  agency 
shall  include  the  provisions  of  this 
Attachment  in  its  regulations. 

Circular  No.  A-68 — ^Attachment  B 

Indirect  Cost  Rates 

A.  Purpose.  This  Attachment  provides 
policies  and  procedures  for  establishing 
indirect  cost  rates  for  grants,  contracts, 
and  other  awards  to  educational 
institutions. 

B.  Policies. 

1.  Negotiating  indirect  cost  rates.  One 
Federal  agency  shall  negotiate  the 
indirect  cost  rate  or  rates  at  a  single 
institution. 

2.  Negotiating  special  rates. 
Institutional  services  involving  the  use 
of  highly  complex  and  specialized 
facilities  may  in  some  cases  require  the 
negotiation  of  special  rates.  In  these 
situations,  the  cognizant  agency  shall 
negotiate  the  special  rates. 

3.  Acceptance  of  rates.  The  negotiated 
rates  shall  be  accepted  by  all  Federal 
agencies. 

C.  Administering  Indirect  Cost 
Policies. 

1.  Procedure  for  establishing  indirect 
cost  rates. 

The  cognizant  agency  shall  arrange 
with  the  institution  to  provide  copies  of 
indirect  cost  proposals  to  all  interested 
agencies.  Agencies  wanting  such  copies 
should  notify  the  cognizant  agency. 
Indirect  cost  rates  shaU  be  established 
by  one  of  the  following  methods: 

a.  Formal  negotiation.  The  cognizant 
agency  shall  advise  agencies  that  have 
expressed  a  desire  to  participate  of  its 
intention  to  negotiate,  and  schedule  a 
prenegotiation  conference,  if  necessary. 
The  cognizant  agency  shall  then  arrange 
a  negotiation  conference  with  the 
institution.  If  an  agency  does  not  wish  to 
be  represented  in  these  meetings,  the 
cognizant  agency  shall  represent  that 
agency. 

b.  Other  than  formal  negotiation.  This 
type  of  negotiation  shall  include  cases 
where  the  institution  and  cognizant 
agency  determine  that  agreement  can  be 
reached  without  a  formal  negotiation 
conference;  for  example,  through 
correspondence,  discussion,  or  use  of 
the  simplified  method  described  in 
Circular  A-21. 
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2.  Special  considerations  affecting 
negotiation.  An  agency  that  has  reason 
to  believe  that  special  operating  factors 
affecting  its  awards  necessitate  separate 
rates  will,  provide  prior  notice  to  the 
cognizant  agency  and  the  institution,  so 
that  appropriate  attention  may  be 
devoted  to  those  factors.  Circular  A-21 
provides  for  separate  indirect  cost  rates 
when  it  is  determined  that  a  separate 


rate  differs  signiBcantly  from  a  single 
rate,  and  that  the  volume  of  work  to 
which  such  separate  rate  would  apply  is 
material  in  relation  to  other  agreements. 

3.  Formalizing  determinations  and 
agreements.  The  cognizant  agency  will 
formalize  all  determinations  or 
agreements  reached  with  the  institution 
and  provide  copies  to  other  agencies 
having  an  interest. 


D.  Disputes  and  Disagreements. 
Where  the  cognizant  agency  is  unable  to 
reach  agreement  with  an  institution  with 
regard  to  indirect  cost  rates,  the  appeals 
system  of  the  cognizant  agency  will  be 
followed  for  resolution  of  the 
disagreement 

P^  Doa  85-26320  Filed  11-5-85;  8:45  am] 

BILUNQ  CODE  3110-01-11 


Wilnwd«y 


Part  ill 


Administrative 
Conference  of  the 
Unitecl  States 


Equail  Access  to 
Imptomsntation;  lssaai»e  of  daft 
Revised  Model  Rules;  MoliBe 


46250  Federal  Regfater  /  Vol.  sq  No.  215  /  Wednesday.  November  6.  1985  /  Notices 


AOMmiSTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 


Equal  A< 
I 


to  Justice  Act;  Agency 


aocncy:  Office  of  the  Chairman. 
Administrative  Conference  of  the  United 
States. 

actwh:  Issuance  of  Draft  Revised 
Model  Rules. 

summary:  In  1981,  the  Chairman, 
Administrative  Conference  of  the  United 
States,  issued  model  rules  for  the 
guidance  of  Federal  agencies  in 
implementing  the  Equal  Access  to 
Justice  Act,  Pub.  L  96-Wl.  94  Stat  2325 
(46  FR  3290a  June  25. 1981J.  The  Act. 
which  provides  for  the  award  of 
attorney  fees  and  other  expenses  to 
parties  who  prevail  over  the  Federal 
government  in  certain  administrative 
and  court  proceedings,  was  recently 
reauthorized  and  amended  by  Congress 
(Pub.  L  99-8a  99  Stat.  183].  These 
proposed  revisions  to  the  model  rules 
reflect  the  changes  in  the  law  made  by 
this  legislation  and  are  intended  to 
assist  agencies  in  amending  their  own 
regulations  for  implementation  of  the 
Equal  Access  to  Justice  Act.  Alternative 
provisions  suitable  for  use  by  contract 
appeals  boards  are  included  in  the 
discussion  section. 
Km  FUfrrHER  mfomiation  contact: 
Mary  Candace  Fowler,  Staff  Attorney, 
Administrative  Conference  of  the  United 
States.  2120  L  Street  NW.,  Suite  500, 
Washington,  DC  20037;  (202)  254-7085. 
DATES:  Comments  must  be  received  on 
or  before  December  6, 1985. 
ADORESSes:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States,  2120  L  Street  NW.,  Suite  500, 
Washington.  DC  20037.  Comments 
submitted  will  be  available  for  public 
inspection  from  9H»  AM  to  5:30  PM 
Monday  through  Friday  at  the 
Administrative  Conference. 

SUPPLCMENTAIIV  MTORMATION:  On 
August  5. 1985,  Pub.  L  99-80.  which 
reauthorized  and  amended  the  Equal 
Access  to  Justice  Act  became  law.  The 
Act  provides  for  the  award  of  attorney 
fees  and  other  expenses  to  parties  who 
prevail  over  the  Federal  government  in 
certain  administrative  and  court 
proceedings.  The  Act  requires  agencies 
conducting  covered  adjudications  to 
establish  uniform  procedures  for 
handling  applications  for  fee  awards, 
after  consiiltation  with  the  Chairman  of 
the  Administrative  Conference  of  the 
United  States.  To  facilitate  this  process, 
in  1981.  the  Chairman  issued  model 


rules  for  federal  agency  implementation 
of  the  Equal  Access  to  Justice  Act  40  FR 
32900  Qune  25. 1961),  reprinted  in 
Administrative  Conference  of  the  U.S.. 
Federal  Administrative  Sourcebook 
(Office  of  the  Chairman.  1985).  at  353-84. 

Since  Pub.  L  99-80  made  certain 
substantive  changes  to  the  Act,  the 
Office  of  the  Chairman  has  now 
reviewed  the  model  rules  in  order  to 
determine  what  revisions  are  required 
by  the  legislation.  Based  on  this  review, 
we  proposed  to  make  the  changes 
described  below.  They  are  few  and,  in 
most  cases,  straightforward.  However, 
some  difficult  issues  are  raised,  and  we 
would  appreciate  suggestions  and 
comments,  particularly  with  respect  to 
the  application  of  the  rules  of 
proceedings  before  boards  of  contract 
appeals. 

The  final  revised  rules  will  not  be 
binding  on  agencies,  since  the 
Chairman's  statutory  responsibility  is 
consultative  only.  However,  the 
amended  Act  is  already  effective,  and 
agencies  will  need  to  amend  their  own 
rules  as  soon  as  possible.  We  believe 
that  revision  of  the  ACUS  model  rules 
will  facilitate  this  process  while 
continuing  to  promote  the  imiformity  of 
procedure  contemplated  by  the  Act. 

Contract  Appeals  Board  Proceedings 

Special  considerations  are  raised  by 
application  of  the  Act  for  the  first  time,» 
to  certain  proceedings  before  agency 
boards  of  contract  appeals.  We  believe 
the  ACUS  model  rules,  including  the 
proposed  revisions,  should  be  generally 
workable  for  these  proceedings  as  well 
as  other  agency  proceedings  covered  by 
the  Act.  However,  contract  appeals 
boards  have  different  personnel, 
procedures,  and  agency  review 
structures  from  other  agency 
proceedings,  and  we  are  aware  of  some 
instances  in  which  the  rules  may  need  to 
be  adapted  for  use  by  the  boards.  We 
encourage  agencies  promulgating  rules 
for  contract  appeals  board  proceedings 
to  suggest  any  other  such  changes  they 
believe  necessary,  with  the  caveat  that 
uniformity  with  otiier  agencies'  rules 
should  be  preserved  whenever  possible. 

For  agencies  which  conduct  other 
proceedings  covered  by  the  Act  and 
which  also  have  contract  appeals 
boards,  an  initial  question  will  be 
whether  to  adopt  separate  rules  for  the 
contract  appeals  board  or  whether  to 


■  Although  tome  contract  appeali  l>oanls  initially 
aiserted  iuritdiction  to  award  fee*  under  the  Act. 
aee.  e.g..  Claude  C.  Wood  Company.  U.S.  Dept.  of 
Agriculture  Board  of  Contract  Appealt,  AGBCA  No. 
7»-19e-l  (Auguat  31. 1982).  the  Court  of  Appeal*  for 
the  Federal  Circuit  rule*  that  the  appeal*  board* 
could  not  make  award*.  Fidelity  ConstnicUon  Co.  v. 
United  States.  700  F.2d  1379  (Fed.  Cir.  1983). 


amend  the  existing  rules  to  include 
board  proceedings.  In  making  this 
decision,  agencies  should  take  into 
account  such  factors  as  the  structiu*e  of 
their  existing  rules  and  agency 
delegations  of  authority  to  promulgate 
rules.  We  suggest  that  agencies  that 
amend  existing  rules  to  include  contract 
appeals  board  proceedings  add  to  their 
contract  appeals  board  procedural  rules 
a  cross-reference  to  the  Equal  Access  to 
Justice  Act  rules. 

Another  special  problem  is  applying 
the  Act  and  rules  to  contract  appeals 
boards  involves  the  identity  of  the 
"agency"  and  the  "adjudicative  officer" 
in  these  proceedings.  Ordinarily,  panels 
of  one  or  more  Board  members  decide 
cases  on  behalf  of  the  Board,  and 
generally  these  decisions  are  final  and 
appealable  to  the  courts,  although  either 
party  may  seek  reconsideration.  (The 
GSA  Board  of  Contract  Appeals,  on  the 
other  hand,  is  one  that  permits  review  of 
a  panel's  decision  by  the  entire  Board  in 
exceptional  cases.  48  CFR  Chapter  5, 
Appendix  B,  Rule  30.)  In  these 
circumstances,  it  would  be 
inappropriate  to  interject  a  level  of 
"agency"  review  when  the  "agency" 
does  not  review  the  substantive 
decisions  involved.  Thus  we  believe  the 
final  decision  of  the  "agency"  referred  to 
in  Pub.  L  99-80  should,  in  this  case,  be 
the  final  decision  of  the  agency  board  of 
contract  appeals. 

This  structure  also  makes  it  difficult  to 
determine  the  identity  of  the 
"adjudicative  officer,"  defined  in  the  Act 
as  "the  deciding  official . . .  who 
presided  at  the  adversary  adjudication." 
When  cases  are  decided  initially  by  a 
panel  of  contract  appeals  board 
members,  the  panel  would  be  the 
"deciding  official."  Yet  one  member  may 
have  "presided"  by  taking  evidence, 
deciding  procedural  motions,  etc.  And 
some  boards  use  hearing- examiners  who 
are  not  members  of  the  board  to  take 
evidence  and  recommend  decisions.  In 
order  to  fit  decisions  under  the  Equal 
Access  to  Justice  Act  most  smoothly 
into  exising  contract  appeals  board         j 
procedure,  we  have  tentatively 
concluded  that  the  individual  or  panel 
who  renders  the  first  formal  decision  for 
the  Board  (which,  as  noted  above,  may 
also  be  its  final  decision)  should  be 
treated  as  the  "adjudicative  officer."  Of 
course,  if  the  panel  relies  heavily  on  the 
opinion  of  one  member  (or  a  hearing 
examiner)  who  took  evidence  in  making 
its  substantive  decision,  it  would  be  free 
to  do  so  (and  probably  should)  in 
making  its  attorney  fee  decision  as  well. 
Moreover,  where  the  model  rules  refer 
to  an  "adjudicative  officer"  making 
procedural  rulings,  rather  than 
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suhBtenlive 

boards  amy 

refepeace  t*  the 

thfi  Ihr  inri Jfin  [■!■! iirillial  ufDixi 

woi^  ordinariiy  kmtn  mvAantf  to  lake 

the  tjye  of  «oiiaiitaardeaipktBd  by  Hu 

rule.  W«  iBvtie  oomiauut—  whethemg 

re««iwttaii  of  these  ftiestMns  b  tke  berit 

one. 

CoBtcaot  af]|>eadfl  beands  adaptiifg 
separate  B^tul  Acoeas  to  lostioe  Aot 
rules  which  will  not  «pf>ly  to  any  other 
type.gf  ageacy  jyooPTHJing  ouy  wswhle 
streamline  &e  odei  <by  ^Hl«'i»vtI■^g  BOBie 
material  in  .the  existtag  model  ailea  that 
win  he  krelevaiU.  to  thnirjrnnrnriir^ 
and  simplifying  some  other  provisions. 
Suggestions  forvomesochsnoAfioetiom 
ai  e  included  in  the  seotion-by-flectlQii 
analysis  which  ToOows. 

Section-by-SeoliaB  Mui^fwm 

Subpart  A — General  Provisioas 

The  nine  «tle«  ia  tkic  pdtpmrt  scftifeiA 
the  basic  substBAoe>flf  theE^iud  Aoaets 
to  ^uatioe  Aot:  they  ooatauaaKMlof  the 
'"•ymf  that  sauftt^  neiaaodto 
conform  to  Atb.L.«^^ao.  Sectiaas^.ttfr- 
0.109, 4aaling  with  the  staB<iBid«  ior 
delenuniqg  the  araaunt  .of  ailewable 
fees,  Ihe  pu-ocadures  iar  xaiuog  the  Sf&- 
per-hour  attorney  lee  .cfiiiijqg,  aituatioBa 
in  which  Awudt  :ahould  be  made 
againalolharnflpnnipa  ^nd  tkpinr^nural 
delegations  of  auflioii^  aecesMiy  to 
implement  the  rules,  .are  uochaoged. 
Those  contract  appeals  boaidf  that  .do 
not  hear  cases  involving  .^encies^ther 
than  Oieir  owe  jcay  wish  t»  plimina^p 
SaiOfiL 

Section  &101,  statiqg  the  purpose  of 
the  Act  and  mlea.  lias  iieeo  .am«Hn(tfti^  to 
refer  to  the  agency's  "position"  xaiher 
than  its  ^'posinon  m  the  jwoceedipg." 
This  cliange  corresponds  to  statutory 
amendments,  discussed  in  more  f^ptan 
below,  intended  to  daiify  that  the 
positicB  that  Biust  be  substanlially 
justified  is  not  tinifted  to  the  fitigation 
position  alone. 

0.102    W^ntheAd^^piea. 

Public  Law  W-«) provides  fliat  tts 
amendmeiTts  HRpTyto  cases  peniSng  on 
or  cuuniH!Uced  'After  tiie  dafte  of 
euaclnnitt,  "»i^ndi  n  August  5, 1985.  In 
adAlinu,  Hie  law  BpfSres  to  oases 
commenced  tm  or -aftwOctcfeBrl,  TOM 
and  TiiiflHy  dispused  rfiwfore  Angust'S, 
1985,  provided  aptjtii^afiuiw  far  fees 
were  filed  within  30  days  after  August  S, 
and  <•  9§wenmj  vdjutttatiom  pending 
on  or  coniMiued  ■u«-dtterOotUUu  1, 
ign,%i  «4mlifee  vypRcal^om  ^v«i« 
timely  Med  md  ^tmilsMjJ  far  Wdc  ^ 
jurisdictiaiL  Itis  lart  fncMan  n 
intrndriiitiimwfai  iwnlniw  onilfttclt 
a  pp«els  tend  cm»  JiRUHMed  wider 


the  provisions  tff  tkeori^ml  Art.*  The 
draft  vectwR  ooven  «i  of  tAe«e 'Cases; 
however,  waiijf  agencies  wnj  lieve  no 
cases  -ef  the  sooond  "er  fcird  type,  and 
thus  «i^t  imik  te  dlrop  Ihe  second 
sentenoe  of  4ke  ^nlk  nde.   ' 

A  Tjuetftion  arises  concerning  .cases 
commenced 'before  October  1,  IBM,  and 
finally  di^osed  df  bflfore  Augnst  5, 
1985,  in  w^iiz^i  applicsftions  for  fees  were 
timely  fUed  aod  xemain  pending-  Is  it 
necessary  to  preserve  the  old  xules  to 
apply  1o  Jhese  proceedii\gs7frhe 
original  Act  explicit^  appiDed  to  cases 
pendiQg  on  October  1, 1984  rpjarrtlpaa  of 
when  fhey  were  completed^  We  liave 
tentatively  concluded  fhat  a  sinyjler  and 
better  approach  would  be  to  treat  these 
cases  .aB  "^mdin'*  <•■  the -date  trf 


enactment  of  Pub.  L.  99-80.  In  Bradhyv. 
Board -of Edacation  w^  the  City  «f 
Richmond,  4AA  ilA.  tM  (107^,  die  ^S. 
SupTMM  <Coiul  nJwid  «D  «waBd  of 
attorney  lees «uea4hai^  the «B^#«i<t 
of  thecase  sttUpeBdii{g<at  the  ik»e  the 
statutoQr  <ae  pnMMan  was  «nected -was 
the  aipficaliaa/ariees.  Ihe«tteatioB 
here  is  nnalmous  to  that  ia  MraSiey.  As 
a  pcHclaoal  BMttai;  the  detasinuialion 
that  Ihese -Qnes  laU  smler  1^  aew 
statute  w«mld  Sfihtoiw  ihe  af  «a|r 
consequence;  the  nlijihttit|r  stMisidfi 
represent  the  -only  teaifi  *kjt£*  siil 
diffesews  bfltateee  iliK  oU  Aot  and  4fae 
aneaMMfits  ia  BliBCiartwrt,  and  jmiiies 
who  apptifldiBrfBes  hefcaeaBaataeid 
of  Pub.  L.  :9»^ai  ariH  have^aamed 'Aot 
the  laMer  eligibility  oeifUngsTvoidd 
appljc  HwcihaioaHy.  ibowemc.  this 
appnpcfa  Maahl.gnatiy  sH|dify  (the 
ageaoias'  Tulriarthiiig  itask.  ainoe  itt 
eliminatea  the  need  tafBeserwefild 
provisions  for  aiear  caaea  addle 
adopting  aaar  naa  &r«Aers.  fUe  asrvite 
comnmrts  aa  aihBAer  'these  vn  kigail  ■■m 
practical  difficdtiBa  svMitlhfeafiproadi. 

0.103    Praoeedi^M  couered. 

T^m  aectmi  desulbes  ^n  various 
proceedif^-oovered^,  and«xceirted 
from, 'the  Arit.  The TeviBien  adds* 
reference  ^'contract  e|>peeAs  board 
proceedings.  A  cmrtiaLt  aypeds  board 
adopting  ■sepenfteTtdes  {fsr-Gqnal 
Access  TO  jOvoce  Ad  appncstions  luay 
wish  ^  inchiae  fiti  alteinulive  provision 


*  The  dralt  model  rule  follows  the  language  of  the 
statute,  Whidhls-not  enproaty  limited  to  cantraot 
appMlifcam<prBnwJingi..iJaiBi^i  iIIb.  Jtwahig  cT 
the  atutny  ■acliwi  WLkm  tftf^SttMf  is  tkate 
prooeedipg».if,pmhlfiiMAaiiM.4MMeiiivoJwm  tiie 
reHling  oT  ofter  appIlcattoiM  wluch  werej>tqpei(y 
dismissed  for  lack  of  jui Itditliua.  -Biia  asto  which 
the  pcavisions  of  4he  ^t  bave  not  changed Jfor 
exam^fle  a  case  In  whjdji  a  reviewing  court,  ratbcr 
than  the  agency,  had  jurisdiction  under5tJ*<;. 
504((aM«ad  »  U  Sr  a4Sg(dJtaH.  jisMiimatily  the 
agency £anjimp\y  reffismlssihe  application  on  the 
origTTml^rtnmda. 


such  8s  Rie  foHOiTiiig  instead  of  *tne 
longer  one: 

"The  KxA  applies  to  appeahi  di 
decisions  made  pmsuaift  to  swttioB  V  c7 
the  Contract  Disimtes  Act  of  TO7B  \Vl 
U.S.C.  80B|  before  Jthe  particular 
contract  appeals  boar^  asjxrovided  in 
section  8  ;rf<that  Act  141  TJlSXl-BOTV 

At  fills  time  we  ave  also  suggeStii)g  a 
clarifying  revision  to  paragraph  [b]  of 
§  0.103  of  the  model  rules.  The  on^nal 
provision,  staling  that  an«gen(^  might 
designate  a  speoOic  iproceecfi^g  as  a 
covered  proceeding  even  though  that 
type  oT  proceeding  was  aot  identified  in 
its  rules,  was  intended  to  fiprmit 
agencies  to  defer  particularly  difficult 
decisions  about  nihlch  proceedings  were 
"under  5  U.SX.  554."  Uowevei:.  it  oen  be 
read  to  suggest  that  j^noies  have  the 
power  to  award  Ibba  in  proceedings  that 
are  not  explicitly  oovesad  !>>  the  atatute, 
Accosding.  wepsopose  to  flimioaie  the 
ambiguous  laqguage. 

0.U4    Ghj^bti^ -of spffGuauls. 

Public  lam  90-^  xaisad  <he  eligihility 
ceilings  ior  ihe  Act  toA2jBilliaD  net 
worth  ior  individuals  and  J7  millw™  for 
businesses  and  oqgaoizatiaDS  (other 
than  tny-py^mpf  niTgaaiTatinns  and 
agrirailhu'al  co»B(paratives.  which  jesoaia 
exempt  from  the  net  ~iui1h  hraitajiaaaj 
It  also  added  units  of  local  govenunent 
to  the  entities  *flmt  can  leunve  awards, 
if  they  aMirt  •tilie  hmte 'flo  aet -wanh  smd 
nun^er  (Of  «npk9iBes.  Iteidaad  4 1UM 
reflects  Iheae  ohuigea. 

The  hpslnfec  ^^017  oTiRub.  L.  9^-m 
makes  clear  that  ^anyginmaiair  apodal 
purpose  datnctafyanBedtaiAer 'State 
law  (such  as  aachoaldislriot,flewer 
district  irdgafianafatiiat  mTihuaaa% 
distBoCf' is  to  betnaiad«s  atsepanrte 
imit  oflocrifovenuDentflDBsevf 
Repreaenlatives  -Casm.  «n  1^  ^udkisiy. 
Report  to  AcaunpanfHX.  SiK,  HJL 
Rep. '99-iao,<«9ti)Osaf.tsi  Seas.  (May 
15, 198^. « 14-^.  nm  4  •.1W(^  «f  iw 
model  mfles,  FBOuiaaiuidiiig  the 
aggregaficmof  n^  wmtk  and  auaiber^ 
employees  ttf  "^dfSfitftad  •Attfies"  far 
purposes  of  «8gMSty. -^heold  not  %e 
construed  to  wt|Biit  eggpegSf ian  tf  these 
districts  wMithC'gwernjieirtBof  Ihe 
municipdMes  <d)ey  'senre.  19e  Wieve  it 
is  samctefray 'deer  viflrt  'nye  ^1  ovision. 
which  r^re  to  •"■owmlingj  or 
contpblpmjfl  a  majority  ■of 'fee  aofiiq; 
shares  ■er-oAer  liftaieSf '  -rf  an  entity, 
does  not  apply  thsft  "we  are  isM 
proposing  sto  revise  it. 

On  ft  e  «rtheT  ^reiid,  'we  ■doirt  brieve 
that  every  agency  of  local  j{uverimnnit 
should  be  treated  scparatriy  simifly 
became  41  tias  a  aepantte  ^jiaitmentd 
orgciitlztitiun.  for  example,  a  pdlice 
departmeittor^iDusTng  ailftionty  fliat 
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serves  only  within  the  boundaries  of  a 
particular  municipality  rather  than  a 
separate  geographic  "district"  and 
whose  personnel  are  responsible  to  the 
leadership  of  that  municipality,  would 
be  treated  as  part  of  the  municipality 
rather  than  as  a  separate  unit  of  local 
government.  Should  the  rules  provide 
expUcit  guidelines  on  this,  our  should 
controversies  be  resolved  on  a  case-by- 
case  basis? 

A  more  difficult  question  concerns 
determination  of  the  "net  worth"  of  a 
unit  of  government.  The  draft  rules 
contain  no  provision  on  the  specifics  of 
this,  as  they  provide  no  details  on 
determination  of  the  net  worth  of  other 
applicants.  However,  the  net  worth 
concept  is  generally  much  clearer  as 
applied  to  an  individual  or  business 
than  it  is  as  applied  to  a  unit  of 
government  There  may  he  substantial 
benefit  to  having  govemmentwide 
uniformity  on  this  difficult  issue,  so  that 
governmental  units  that  may  be 
involved  in  litigation  with  more  than  one 
agency  will  be  able  to  measure  their 
potential  eligibility  against  a  single 
standard.  We  strongly  urge  interested 
persons  to  provide  suggestions  as  to  ■ 
whether  the  rules  should  establish  such 
a  standard  means  of  determining 
governmental  net  worth  and,  if  so,  what 
the  standard  should  be. 

0.105.    Standards  for  awards. 

A  new  second  sentence  in  this  section 
would  incorporate  the  provision  of  Pub. 
L.  99-80  that  "position  of  the  agency" 
includes  any  action  or  failure  to  act  on 
which  the  proceeding  is  based,  in 
addition  to  the  agency's  litigation 
position.  In  the  vast  majority  of 
administrative  situations,  where  the 
government  is  generally  the  party  that 
commences  litigation,  the  "action  on 
which  the  proceeding  is  based"  will  be 
the  agency's  litigation  position,  i.e..  the 
legal  and  factual  arguments  which  make 
up  its  case.  One  possible  exception 
would  be  in  contract  app>eals  board 
proceedings,  in  which  a  contracting 
officer  might  rule  against  a  contractor's 
claim  and  then  concede  the  claim 
immediately  when  the  contractor 
appeals  to  die  board.  In  this  case,  the 
contracting  officer's  original  position  in 
rejecting  the  claim  should  be  considered 
as  well  as  the  litigation  position  in 
determining  whether  the  contractor  is 
entitled  to  fees  for  filing  the  appeal.  To 
provide  for  this  situation  and  any 
similar  ones  that  may  arise,  we  plan  to 
incorporate  the  statutory  language  into 
the  model  rules. 

We  also  propose  to  eliminate  the 
provision  that  agency  counsel  may  show 
its  position  is  substantially  justified  by 
demonstrating  that  it  is  "reasonable  in 


law  and  fact."  H.R.  Rep.  99-120 
explicitly  rejects  reasonableness  as  the 
standard,  noting  that  "the  test  must  be 
more  than  mere  reasonableness."  H.R. 
Rep.  99-120,  at  ft-10.  Our  review  of  the 
report  and  of  the  Congressional  floor 
debates  on  Pub.  L  99-80  did  not  reveal 
any  formula  to  serve  as  a  substitute  for 
this  language  (indeed,  on  one  point  the 
floor  statements  challenged  the  House 
report's  interpretation  of  substantial 
justification,  compare  H.R.  Rep.  99-120, 
at  9-10.  with  131  Cong.  Rec.  H4763  [June 
24, 1985)  and  131  Cong.  Rec.  S  9992-93 
(July  24. 1985)).  Under  the 
circumstances,  we  believe  we  should 
leave  this  issue  to  be  resolved  on  a  case- 
by-case  basis. 

Subpart  B— Information  Required  from 
Applicants 

The  four  sections  of  this  subpart  detail 
the  contents  of  the  fee  application, 
including  the  net  worth  exhibit  and  the 
doctmientation  of  fees  and  expenses, 
and  state  when  an  application  may  be 
filed.  The  only  sections  in  the  subpart 
requiring  general  revision  are  §  0.201(a), 
in  which  the  words  "in  the  proceeding" 
would  be  removed  (for  the  same  reason 
as  in  §  0.101),  and  9  0.201(b),  in  which 
the  $2  and  $7  million  ceilings  of  Pub.  L 
9&-80  will  be  substituted  for  the 
previous  $1  and  $5  million  figures. 
Contract  appeals  boards  are  invited  to 
comment  on  whether  {  0.204(c).  defining 
"final  disposition"  of  a  proceeding, 
corresponds  adequately  to  their  own 
procedures.  Another  issue  that  may  be 
of  concern  to  contract  appeals  boards 
involves  the  bifurcation  of  proceedings. 
It  is  not  unusual  for  a  contract  appeals 
board  to  resolve  the  issue  of  liability  in 
a  case  and  then  proceed  to 
determination  of  the  amount  due  in  a 
separate  stage  of  the  proceeding.  We 
believe  these  proceedings  can  be 
handled  under  the  existing  rule.  An 
apphcant  who  has  won  the  entitlement 
portion  of  the  case  may  well  be  eligible 
to  file  a  fee  application  by  virtue  of 
prevailing  in  a  "significant  and  discrete 
substantive  portion  of  the  proceeding"; 
this  might  turn  on  the  facts  of  the 
particular  case.  On  the  other  hand, 
assuming  the  entitlement  and  amount 
portions  are  still  separate  parts  of  the 
same  proceedings,  the  apphcant  would 
also  have  the  option  of  waiting  until 
completion  of  the  entire  proceeding 
before  filing  a  fee  application.  Are  there 
problems  inherent  in  the  application  of 
the  rules  to  bifurcated  proceedings  that 
we  haven't  anticipated? 

Subpart  C— Procedures  for  Considering 
Applications 

The  ten  sections  of  Subpart  C  outline 
the  procedures  for  determining  whether 


applicants  will  receive  awards.  Section 
0.301  states  the  filing  and  service 
requirements  for  documents  §§0.032- 
0.304  describe  answers,  reply  pleadings, 
and  comments  by  third  parties;  §  0.305 
discusses  settlement  procedures;  and 
§  0.306  details  the  circumstances  in 
which  the  adjudicative  officer  may  order 
further  proceedings.  Sections  0.307-0.310 
cover  the  adjudicative  officer's  decision, 
agency  and  judicial  review,  and 
payment.  Of  awards  of  these,  only 
§  0.306  requires  revision,  except  in  the 
case  of  contract  appeals  board 
proceedings,  for  which  changes  to 
§§0.307  and  0.308  may  also  be  required. 

0.306    Further  proceedings. 

This  section  details  the  circumstances 
in  which  adjudicative  officers  may  order 
further  proceedings,  such  as  oral 
argument  written  submissions,  or 
evidentiary  hearings,  on  applications  for 
fees.  Pub.  L.  99-80  provides  that 
determinations  of  substantial 
justification  must  be  made  "on  the  basis 
of  the  administrative  record,  as  a  whole, 
which  is  made  in  the  adversary 
adjudication  for  which  fees  ...  are 
sought,"  and  a  sentence  would  be  added 
to  reflect  this  statutory  provision.  While 
the  new  statutory  provision  clearly 
prohibits  discovery  or  evidentiary 
proceedings  to  determine  substantial 
justification,  the  legislative  history 
indicates  that  the  administrative  record 
includes  affidavits  submitted  with  the 
fee  application  and  the  government's       / 
answer,  as  well  as  the  underlying 
record.  H.R.  Rep.  99-120  supra,  at  13-14. 
We  believe  that  the  portion  of  this 
section  authorizing  the  adjudicative 
officer  to  require  written  submissions, 
insofar  as  it  applies  to  the  substantial 
justification  requirement  can  be 
interpreted  consistently  with  this 
distinction  without  being  revised  i.e..  the 
writters  submissions  would  be  in  the 
nature  of  additional  legal  argument  or 
clarification  of  matter  contained  in  an 
affidavit,  but  not  discovery  of  new 
material.  We  invite  conmient  on 
whether  the  rule  should  be  more 
specific.  In  addition,  §  0.306  would  still 
authorize  the  adjudicative  officer  to  hold 
an  evidentiary  hearing  as  to  issues  other 
than  substantial  justification,  since  a 
serious  factual  dispute  may  occasionally 
arise  concerning  an  issue  such  as 
eligibility. 

Sections  0.307  and  0.308  of  the  model 
rules  describe  a  decision-making 
structure,  with  initial  decisions  followed 
by  discretionary  agency  review,  that 
may  not  be  applicable  to  contract 
appeals  boards,  as  noted  above.  A 
possible  alternative  approach  would  be 
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to  revise  the  beginning  of  {  0.307,  and  all 
of  Sa308,  as  follows: 

0.307    Decision. 

The  Board  shaU  issue  its  decision  on 
the  application  within  [        ]  days  after 
completion  of  proceedings  on  the 
application.  The  decision  shall  be  made 
by  the  same  administrative  judge  or 
panel  that  decided  the  contract  appeal 
for  which  fees  are  sought.  The  decision 
shall  include  written  findings  and 
conclusions.  ... 

0.306    Reconsideration. 

Either  party  may  seek  reconsideration 
[and/or  full  Board  review,  if  otherwise 
available]  of  the  decision  on  the  fee 
apphcation  in  accordance  with  [cross- 
reference  to  rule  on  reconsideration  of 
contract  appeals  board  decisions.] 

In  addition,  contract  appeals  boards 
that  do  not  hear  cases  involving 
agencies  other  than  their  own  may  wish 
to  eliminate  the  last  sentence  of  §  0.307. 

The  test  of  the  draft  revised  model 
rules  follows.  For  the  convenience  of 
readers,  we  have  reprinted  the  entire 
model  rules,  including  the  proposed 
revisions,  even  though  some  sections 
have  not  been  x:hanged.  (Revised 
material  has  been  printed  in  italics.) 

Draft  Model  Rules| 

PART  0— IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
AGENCY  PROCEEDINGS 

Subpart  A — General  Provisions 

Sec 

0.101  Purpose  of  these  rules. 

0.102  When  the  Act  applies. 

0.103  Proceedings  covered. 

0.104  EligibiUty  of  applicants. 

0.105  Standards  for  awards. 

0.106  Allowable  fees  and  expenses. 

0.107  Rulemaliing  on  maximum  rates  for 

attorney  fees. 

0.108  Awards  against  other  agencies. 

0.109  Delegations  of  authority. 

Subpart  B— Information  Required  from 
Applicants 

0.201  Contents  of  application. 

0.202  Net  worth  exhibit. 

0.203  Documentation  of  fees  and  expenses. 

0.204  When  an  application  may  be  filed. 

Subpart  C^Procedures  for  Considering 
Applications 

0.301    Filing  and  service  of  documents. 

0.302    Answer  to  application. 

0.303    Reply. 

0.304    Comments  by  other  parties. 

0.305    Settlement. 

0.306    Further  proceedings. 

0.307    Decision. 

0.308    Agency  review. 

0.309    Judicial  review. 

0.310    Payment  of  award. 

Authority:  Sec.  203(a)(1),  Pub.  L  96-481. 94 
Stat.  2325  [5  U.S.C.  504(c)(1)]:  Pub.  L  99-80, 99 
Stat.  183. 


Sul^Mrt  A— General  Provisions 

§0.101    Purpose  of  these  rules. 

The  Equal  Assess  to  Justice  Act.  5 
U.S.C.  504  (called  "the  Act"  in  this  part), 
provides  for  the  award  of  attorney  fees 
and  other  expenses  to  eligible 
individuals  and  entities  who  are  parties 
to  certain  administrative  proceedings 
(called  "adversary  adjudications") 
before  this  agency.  An  eligible  party 
may  receive  an  award  when  it  prevails 
over  an  agency,  unless  the  agency's 
position  was  substantially  justified  or 
special  circumstances  make  an  award 
unjust.  The  rules  in  this  part  describe 
the  parties  eligible  for  awards  and  the 
proceedings  that  are  covered.  They  also 
explain  how  to  apply  for  awards,  and 
the  procedures  and  standards  that  this 
agency  will  use  to  make  them. 

§ai02    When  the  Act  applies. 

The  Act  applies  to  any  adversary 
adjudication  pending  or  commenced 
before  this  agency  on  or  after  August  5, 
1985.  It  also  applies  to  any  adversary 
adjudication  commenced  on  or  after 
October  1, 1984,  and  finally  disposed  of 
before  August  5, 1985,  provided  that  an 
application  for  fees  and  expenses,  as 
described  in  subpart  B  of  these  rules, 
has  been  filed  with  the  agency  within  30 
days  after  August  5,  -1985,  and  to  any 
adversary  adjudication  pending  on  or 
commenced  on  or  after  October  1, 1981, 
in  which  an  application  for  fees  and 
other  expenses  was  timely  filed  and 
was  dismissed  for  lack  of  jurisdiction. 

§0.103   Proceedings  covered. 

(a)  The  Act  applies  to  adversary 
adjudications  conducted  by  this  agency. 
These  are  (1)  adjudications  under  5 
U.S.C.  554  in  which  the  position  of  this 
or  any  other  agency  of  the  United  States, 
or  any  component  of  an  agency,  is 
presented  by  an  attorney  or  other 
representative  who  enters  an 
appearance  and  participates  in  the 
proceeding,  and  (2)  appeals  of  decisions 
made  pursuant  to  section  6  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
605)  before  agency  boards  of  contract 
appeals  as  provided  in  section  8  of  that 
Act  (41  U.S.C.  607).  Any  proceeding  in 
which  this  agency  may  prescribe  a 
lawful  present  or  futiu-e  rate  is  not 
covered  by  the  Act.  Proceedings  to  grant 
or  renew  hcenses  are  also  excluded,  but 
proceedings  to  modify,  suspend,  or 
revoke  licenses  are  covered  if  they  are 
otherwise  "adversary  adjudications." 
For  this  agency,  the  types  of  proceedings 
generally  cover  include:  [to  be  supplied 
by  the  agency] 

(b)  This  agency's  failure  to  identify  a 
type  of  proceeding  as  an  adversary 
adjudication  shall  not  preclude  the 


filing  of  an  application  by  a  party  who 
believes  the  proceeding  is  coveiid  by 
the  Act;  whether  the  proceeding  is 
covered  will  then  be  an  issue  for 
resolution  in  proceedings  on  the 
application. 

(c)  If  a  proceeding  includes  both 
matters  covered  by  the  Act  and  matters 
specifically  excluded  from  coverage,  any 
award  made  will  include  only  fees  and 
expenses  related  to  covered  issues. 

§ai04    Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
the  Act  the  applicant  must  be  a  party  to 
the  adversary  adjudication  for  which  it 
seeks  an  award.  The  term  "party"  is 
defined  in  5  U.S.C.  551(3).  The  applicant 
must  show  that  it  meets  all  conditions  of 
eligibility  set  out  in  this  subpart  and  in 
subpart  B. 

(b)  The  types  of  eligible  applicants  are 
as  follows. 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees; 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C. 
1141j(a))  with  not  more  than  500 
employees;  and 

(5)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  with  a  net 
worth  of  not  more  than  $7  million  and 
not  more  than  500  employees. 

(c)  For  the  purpose  of  eligibilify,  the 
net  worth  and  niunber  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  proceeding  was  initiated. 

(d)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  luiincorporated 
business"  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  interests. 

(e)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  imder  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(f)  The  net  worth  and  ntmiber  of 
employees  of  the  applicant  and  all  of  its 
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affiliates  shall  be  aggregated  to 
detennine  eligibility.  Any  individual, 
corporation  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  odier  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  (rf  the  voting  shares  or  other 
interest,  will  be  considered  an  afFiHate 
for  purposes  of  this  part,  unless  the 
adjudicative  officer  determines  that 
such  treatment  would  be  unjust  and 
contrary  to  the  purposes  of  the  Act  in 
light  of  the  actual  relationship  between 
the  affiliated  entities.  In  addition,  the 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
para^^ph  constitute  special 
circumstances  that  would  make  an 
award  unjust 

(g)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

§0.105    Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  expenses  incurred 
in  connection  with  a  proceeding  or  in  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
positon  of  the  agency  over  which  the 
applicant  has  prevailed  with 
substantially  justified.  The  position  of 
the  agency  includes,  in  addition  to  the 
position  taken  by  the  agency  in  the 
adversary  adjudication,  the  action  or 
failure  to  act  by  the  agency  upon  which 
the  adversary  adjudication  is  based 
The  burden  of  proof  that  an  award 
should  not  be  made  to  an  eligible 
prevailing  applicant  is  on  the  agency 
counsel 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
imreaaonably  protracted  the  proceeding 
or  if  special  circumstances  make  the 
award  sought  unjust. 

§  0. 106    Allowable  fees  and  expenses. 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  a  reduced  rate  to  the 
applicant. 

(b)  No  award  for  the  fee  of  an 
attorney,  or  agent  under  these  rules  may 
exceed  $75.00  per  hour.  No  award  to 
compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  this 
agency  pays  expert  witnesses,  which  is 
(to  be  supplied  by  the  agency]. 
However,  an  award  may  also  include 
the  reasonable  expenses  of  the  attorney. 


agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent 
or  expert  witness,  the  adjudicative 
officer  shall  consider  the  following: 

[IIU  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fee  for  similar  services,  or,  if  an 
employee  of  the  ai^licant,  the  fully 
allocated  cost  of  the  services; 

(2)  The  prevailing  rate  for  similiar 
services  in  the  community  in  which  the 
attorney,  agent  or  witness  ordinarily 
performs  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineering  report,  test  project 
or  similar  matter  prepared  on  behalf  of  a 
party  may  be  awarded,  to  the  extent 
that  the  charge  for  the  services  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of 
applicant's  case. 

§  0.107    Rulemaking  on  maximum  rates 
for  attorney  fees. 

(a)  If  warranted  by  an  increase  in  the 
cost  of  living  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings), 
this  agency  may  adopt  regulations 
providing  that  attorney  fees  may  be 
awarded  at  a  rate  higher  than  $75  per 
hour  in  some  or  all  of  the  types  of 
proceedings  covered  by  this  part.  This 
agency  will  conduct  any  rulemaking 
proceedings  for  this  purpose  under  the 
informal  rulemaking  procedures  of  the 
Administrative  Procedure  Act. 

-(b)  Any  person  may  file  with  this 
agency  a  petition  for  rulemaking  to 
increase  the  maximum  rate  for  attorney 
fees,  in  accordance  with  (cross- 
reference  to.  or  description  of,  standard 
agency  procedure  for  rulemaking 
petitions.]  The  petition  should  identify 
the  rate  the  petitioner  believes  this 
agency  should  establish  and  the  types  of 
proceedings  in  which  the  rate  should  be 
used.  It  should  also  explain  fully  the 
reasons  why  the  higher  rate  is 
warranted.  This  agency  will  respond  to 
the  petition  within  60  days  after  it  is 
filed,  by  initiating  a  rulemaking 
proceeding,  denying  tiie  petition,  or 
taking  other  appropriate  action. 


§0.108   A  wards  against  other  agencies. 

If  an  applicant  is  entitled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  this  agency  and 
takes  a  position  that  is  not  substantially 
justified,  the  award  or  an  appropriate 
portion  of  the  award  shall  be  made 
against  that  agency. 

§  0. 109    Delegations  of  authority. 

The  agency  delegates  to  [identify 
appropriate  agency  unit  or  officer] 
authority  to  take  final  action  on  matters 
pertaining  to  the  Equal  Access  to  Justice 
Act,  5  U.S.C.  504,  in  actions  arising 
under  [list  statutes  or  types  of 
proceedings.]  This  agency  may  by  order 
delegate  authority  to  take  final  action  on 
matters  pertaining  to  the  Equal  Access 
to  Justice  Act  in  particular  cases  to  other 
subordinate  officials  or  bodies. 

Subpart  B — Information  Required  From 
Applicants 

§0.201    Contents  of  application. 

(a)  An  application  for  an  award  of 
fees  and  expenses  under  the  Act  shall 
identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  an  agency  or  agencies 
thaVthe  applicant  alleges  was  not 
substantially  justified.  Unless  the 
applicant  is  an  individual,  the 
application  shall  also  state  the  number 
of  employees  of  the  applicant  and 
describe  briefly  the  type  and  purpose  of 
its  organization  or  business. 

(b)  The  application  shall  also  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  million  (if  an 
individual)  or  $7  million  [for  all  other 
applicants,  including  their  affiliates). 
However,  an  applicant  may  omit  this 
statement  if: 

(1)  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Service  that  it 
qualifies  as  an  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(c)(3))  or,  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section;  or 

(2)  It  states  that  it  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  1141j(a)). 

(c)  The  application  shall  state  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  may  also  include 
any  other  matters  that  the  applicant 
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wishes  this  agency  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  applicant.  It  shall  also 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjury  that  the  information  provided 
in  the  application  is  true  and  correct. 

§0.202   Net  worth  exhibit 

(a)  Bach  applicant  except  a  qualified 
tai-exempt  organization  or  cooperative 
association  must  provide  with  its 
application  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  §  104(f)  of  this 
part)  when  the  proceeding  was  initiated. 
The  exhibit  may  be  in  any  form 
convenient  to  the  applicant  that      ' 
provides  full  disclosure  of  the 
applicant's  and  its  affiliates'  assets  and 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under 
the  standards  in  this  part.  The 
adjudicative  officer  may  require  an 
applicant  to  file  additional  information 
to  determine  its  eligibility  for  an  award. 

(b)  Ordinarily,  the  net  worth  exhibit 
will  be  included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure  may 
submit  that  portion  of  the  exhibit 
direcdy  to  the  adjudicative  officer  in  a 
sealed  envelope  labeled  "Confidential 
Financial  Information,"  accompanied  by 
a  motion  to  withhold  the  information 
fi-om  public  disclosure.  The  motion  shall 
describe  the  information  sought  to  be 
withheld  and  explain,  in  detail,  why  it 
falls  within  one  or  more  of  the  specific 
exemptions  from  mandatory  disclosure 
under  the  Freedom  of  Information  Act,  5 
U.S.C.  552(b)(lH9).  why  public 
disclosure  of  the  information  would 
adversely  affect  the  applicant,  and  why 
disclosure  is  not  required  in  the  public 
interest.  The  material  in  question  shall 
be  served  on  counsel  representing  the 
agency  against  which  the  applicant 
seeks  an  award,  but  need  not  be  served 
on  any  other  party  to  the  proceeding.  If 
the  adjudicative  officer  finds  that  the 
information  should  not  be  withheld  fi-om 
disclosure,  it  shall  be  placed  in  the 
public  record  of  the  proceeding. 
Otherwise,  any  request  to  inspect  or 
copy  the  exhibit  shall  be  disposed  of  in 
accordance  with  this  agency's 
established  procedures  under  the 
Freedom  of  Information  Act  [insert  cross 
reference  to  agency  FOIA  rules]. 


§0.203    Documentation  of  fees  and 
expenses. 

The  application  shall  be  accompanied 
by  full  documentation  of  die  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  engineering  report  test, 
project  or  similar  matter,  for  which  an 
award  is  sought  A  separate  itemized 
statement  shall  be  submitted  for  each 
professional  firm  or  individual  whose 
services  are  covered  by  the  application, 
showing  the  hours  spent  in  connection  ' 
with  the  proceeding  by  each  individual, 
a  description  of  the  specific  services 
performed,  the  rates  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought  the  total 
amount  claimed,  and  the  total  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  entity  for  the 
services  provided.  The  adjudicative 
officer  may  require  the  applicant  to 
provide  vouchers,  receipts,  or  other 
substantiation  for  any  expenses 
claimed. 

§0.204    When  an  application  may  be 
filed. 

(a)  An  application  may  be  filed 
whenever  the  appUcant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  this  agency's  final  disposition 
of  the  proceeding. 

(b)  If  review  or  reconsideration  is 
sou^t  or  taken  of  a  decision  as  to 
which  an  applicant  believes  it  has 
prevailed,  proceedings  for  th»^  award  of 
fees  shall  be  stayed  pending  linal 
disposition  of  the  underlying 
controversy. 

(c)  For  purposes  of  this  rule,  final 
disposition  means  the  later  of:  (1)  The 
date  on  which  an  initial  decision  or 
other  recommended  disposition  of  the 
merits  of  the  proceeding  by  an 
adjudicative  officer  or  intermediate 
review  board  becomes  administratively 
final;  (2)  issuance  of  an  order  disposing 
of  any  petitions  for  reconsideration  of 
this  agency's  final  order  in  the 
proceeding;  (3)  if  no  petition  for 
reconsideration  is  filed,  the  last  date  on 
which  such  a  petition  could  have  been 
filed;  or  (4)  issuance  of  a  final  order  or 
any  other  final  resolution  of  a 
proceeding,  such  as  a  settlement  or 
voluntary  dismissal,  which  is  not  subject 
to  a  petition  for  reconsideration. 

Subpart  C — ^Procedures  for  Considering 
AppUcations 

§  0.301    Filing  and  service  of 
documents. 

Any  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 


all  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding,  except  as  provided  in 
1 0.202(b)  for  confidential  financial 
information. 

§0.302   Answer  to  application. 

(a)  Within  30  days  after  service  of  an 
application,  counsel  representing  the 
agency  against  which  an  award  is 
sought  may  file  an  answer  to  the 
application.  Unless  agency  counsel 
requests  an  extension  of  time  for  filing 
or  files  a  statement  of  intent  to  negotiate 
under  paragraph  (b)  of  this  section, 
failure  to  file  an  answer  within  the  30- 
day  period  may  be  treated  as  a  consent 
to  the  award  requested. 

(b)  If  agency  counsel  and  the 
applicant  believe  that  the  issues  in  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  Uieir  intent  to 
negotiate  a  settlement  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days, 
and  further  extension  may  be  granted  by 
the  adjudicative  officer  upon  request  by 
agency  counsel  and  the  applicant 

(c)  "The  answer  shcdl  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  agency  counsel's  position.  If 
the  answer  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  agepcy  counsel  shall  include 
with  the  answer  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  S  0.306. 

§0.3(a    Reply. 

Within  15  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply.  If 
the  reply  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceeding  under  S  0.306. 

§  0.304    Comments  by  other  parties. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  agency  counsel  may 
file  comments  on  an  appUcation  within 
30  days  after  it  is  served  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
further  in  proceedings  on  the  application 
unless  the  adjudicative  officer 
determines  that  the  public  interest 
requires  such  participation  in  order  to 
permit  full  exploration  of  matters  raised 
in  the  comments. 

§0.305    Settlement 

The  application  and  agency  coimsel 
may  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 
application,  eidier  in  connection  with  a 
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settlement  of  the  underlying  proceeding, 
or  after  the  nnderlying  proMeding  has 
been  oondaded.  in  accordance  with  the 
agency's  atandard  settlement  procedure. 
If  a  prevailing  party  and  agency  counsel 
agree  on  a  proposed  settlement  of  an 
award  before  an  application  has  been 
filed,  the  applicatioo  shall  filed  with  the 
proposed  settlement 

§0.306   Finiher  proceedings. 

(a)  Ordiaarily.  the  determination  of 
an  award  will  be  made  on  the  basis  of 
the  written  record.  However,  on  request 
of  either  the  ai^icant  or  agency 
counsel,  or  on  his  or  her  own  initiative, 
the  adjudicative  officer  may  order 
further  proceedings,  such  as  an  informal 
conference,  oral  argument,  additional 
written  submissions  or,  as  to  issues 
other  than  substantial  justification,  an 
evidentiary  bearing.  Such  further 
proceedings  shall  be  held  only  when 
necessary  for  full  and  fair  resolution  of 
the  issues  arising  from  the  application, 
and  shall  be  conducted  as  promptly  as 
possible.  Whether  or  not  the  position  of 
the  agency  was  substantially  justified 
shall  be  determined  on  the  basis  of  the 
administrative  record,  as  a  whole, 
which  is  made  in  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought 

(b]  A  request  that  the  adjudicative 
officer  order  further  proceedings  under 
this  section  shall  specifically  identify 
the  information  sought  or  the  disputed 
issues  and  shall  explain  why  the 


additional  proceedings  are  necessary  to 
resolve  the  issues. 

§0.307   Decision. 

The  adjudicative  officer  shall  issue  an 
initial  decision  on  the  application  within 
[to  be  supplied  by  the  agency]  days  after 
completion  of  proceedings  on  the 
appUcation.  The  decision  shall  include 
written  findings  and  conclusions  on  the 
applicant's  eligibility  and  status  as  a 
prevailing  party,  and  an  explanation  of 
the  reasons  for  any  difference  between 
the  amount  requested  and  the  amount 
awarded.  The  decision  shall  also 
include,  if  at  issue,  findings  on  whether 
the  agency's  position  was  substantially 
justified,  whether  the  applicant  unduly 
protracted  the  proceedings,  or  whether 
special  circumstances  make  an  award 
unjust  If  the  applicant  has  sought  an 
award  against  more  than  one  agency, 
the  decision  shall  allocate  responsibility 
for  payment  of  any  award  made  among 
the  agencies,  and  shall  explain  the 
reasons  for  the  allocation  made. 

§0.308   Agency  review. 

Either  the  applicant  or  agency  counsel 
may  seek  review  of  the  initial  decision 
on  the  fee  ai^>lication.  or  the  agency 
may  decide  to  review  the  decision  on  its 
own  initiative,  in  accordance  with 
[cross-reference  to  agency's  regular 
review  procedures.]  If  neither  the 
applicant  nor  agency  counsel  seeks 
review  and  the  agency  does  not  take 
review  on  its  own  initiative,  the  initial 


decision  on  the  appiicatioa  shall  become 
a  final  decision  of  the  agency  [30]  days 
after  it  is  issued.  Whether  to  review  a 
decision  is  a  matter  within  the 
discretion  of  the  agency.  If  review  is 
taken,  the  agency  will  issue  a  final 
decision  on  the  application  or  remand 
the  application  to  the  adjudicative 
officer  for  further  proceedings. 

§  0.309   fudicial  review. 

Judicial  review  of  final  agency 
decisions  on  awards  may  be  sought  as 
provided  in  5  U.S.C  504(c)(2).  # 

§  0.310    Payment  of  award. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  [comptroller 
or  other  disbursing  official]  of  the  paying 
agency  a  copy  of  Oie  agency's  final 
decision  granting  the  award, 
accompanied  by  a  statement  that  the 
applicant  will  not  seek  review  of  the 
decision  in  the  United  States  courts. 
[Include  here  address  for  submissions  at 
specific  agency.]  The  agency  will  pay 
the  amount  awarded  to  the  applicant 
within  60  days,  unless  judicial  review  of 
the  award  or  of  the  underlying  decision 
of  the  adversary  adjudication  has  been 
sought  by  the  appUcant  or  any  other 
party  to  the  proceeding. 

Dated:  October  31. 1985. 
Marahali  |.  Bregsr, 
Chairman. 
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Department  of  the 
Interior 

Minerals  Management  Service 

Proposed  Outer  Continental  Stielf  Lease 
Sale  86  In  the  Shumagin  Area;  Call  for 
information  and  Nominalions  and  Notice 
of  intent  To  Prepare  Environmental 
impact  Statement;  Notice 
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.  UNITED  STATES 
I  DEPARTMENT  Or  THE  INTERIOR 

hINERALS  HANAGEMENf  SEkVICE 
Shuugin 
Uase  Sa^e  86 
Call  for  Information  ^na  Nominations 
and 
Notice  of  Intent  to  Prepare  an  Envlronnentai  Impact  Statement 

CALL  FOR  INFOhMATIOIJ  AMD  NOMINATIONS 
Purpose  of  Ca^l 

The  purpose  o,f  the  Can  is  to  assist  the  Stcretary  of  the  Interior  In  carrying 
out  his  resporfelbilities  under  the  Outer  Continental  SheU  Lanos  Act  (OCSLA) 
(43  U.S.C.  1331-1343),  as  amenoed  (9i  Stat.  629),  and  regulations  appearing  at 
30  CFR  256.^3,  wUh  regard  to  proposed  Outer  Continental  SheU  (OCS)  Lease 
Sa'e  86  In  the  Shumagin  area  tentatively  scheduled  for  December  19b7. 

This  inltia'  Information  gathering  step  Is  important  for  ensuring  that  all 
Interests  and  concerns  are  conwunicaied  to  the  Department  of  the  Interior 
(001)  for  future  otclslon  points  In  the  'easing  process.  It  should  be  recog- 
nized that  this  Notice  does  not  indicate  a  pre'lmincry  decision  to  lease  In 
the  area  described  be'ox.  Responses  to  this  Ca^  wi^  assist  the  Secretary 
of  the  Interior  in  determining  if  the  presa'e  process,  tor  this  sa'e  should 
be  continued,  canceled,  or  deferred  for  consideration  in  a  future  5-year 
schedule. 

If  a  decision  is  made  to  proceed  with  the  presage  process  for  this  sa'e  the 
information  submitted  in  response  to  this  Ca^  wi"  be  used  for  several 
purposes.  First,  responses  win  be  used  to  identify  the  areas  of  potential 
for  oil  and  gas  development.  Second,  connents  on  possible  environmental 
effects  and  use  conflicts  win  be  used  in  the  analysis  of  environmental 
conditions  In  and  near  the  Can  area.  Together  these  two  considerations  win 
allow  a  preliminary  determination  of  the  potential  advantages  and  disadvan- 
tages of  oil  and  gas  exploration  and  deveiopsient  to  the  region  and  the  Nation. 
Thus,  it  may  be  possible  to  make  key  decisions  in  connection  with  the  next 
step  in  the  planning  process— Area  Identification— to  resolve  conflicts  by 
deleting  areas  where  there  is  sufficient  information  to  justify  that  action. 
However,  the  Area  Identification  represents  only  a  preliminary  step  to  select 
the  area  to  be  analyzed  in  the  environmental  impact  statement  (EIS).  The  Area 
Identification  is  scheduled  for  February  1986.  A  third  purpose  for  this  Notice 
is  to  use  the  comments  collected  to  initiate  scoping  of  the  EIS,  which  win 
include  public  meetings,  and  to  Identify  and  analyze  alternatives  to  the  proposed 
action.  (A  Notice  of  Intent  to  prepare  an  Environmental  Impact  Statement  Is 
located  later  in  this  document.!  Fourth,  connents  may  be  used  in  developing 
lease  terms  and  conditions  to  assure  safe  offshore  operations.  Fifth,  connents 
ii«y  be  used  in  understanding  and  considering  ways  to  avoid  or  mitigate  potential 
conflicts  between  offshore  oil  and  gas  activities  and  the  Alaska  Coastal 
Management  Program  (ACMP). 


Description  of  nrea 

In  general,  the  Shumagin  planning  area  Hes  southeast  uf  ihe  Alaska  Peninsula. 
It  is  bounded  on  the  east  by  57*  N.  latitude  at  156*  W.  longitude;  thence  south 
to  51*  N.  latitude,  thence  west  to  159*  W.  longitude;  thence  south  to  SO*  N. 
latitude;  thence  west  to  165*  U.  longitude;  thence  north  until  it  intersects 
the  3-gebgraphicai-mile  Hne  of  Unimak  Island;  thence  north  and  east  along  the 
3-geographicai-miie  ijne  until  it  ueets  S7*  N.  latitude  thence  east  to  the 
point  of  origin.  The  area  covers  appruximateiy  15,054  blocks  or  83  minion  acres. 

Boundaries  uf  the  Can  area  are  shown  on  the  attached  page  size  map.  The 
larger  standard  Can  for  Information  Map  is  available  free. of  charge  from 
the  Regional  Supervisor,  Leasing  and  Environment,  Alaska  OCS  Region,  HMS,  P.O. 
Box  101159,  949  E.  36th  Avenue,  Anchorage,  Alaska  99510-1159,  telephone  (907) 
261-4080.  Indications  of  interest  and  connents  are  requested  for  an  Federal 
acreage  within  the  boundaries  of  the  Can  area. 

The  following  list  identities  the  Official  Protraction  Diagrams  which  cosiprise 
the  Call  area.  The  diagrams  may  be  purchased  for  $2.00  each  from  the  Regional 
Supervisor,  Leasing  and  Environment,  Alaska  OCS  Region,  at  the  address  stated 
above. 
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and  block  100b 


(Approved  March  17,  1982),  an  Federal  blocks 
(Approved  March  17,  1982),  aH  Federal  blocks 
(Approved  March  17,  1982),  all  Federal  blocks 
(Approved  March  17,  1982),  all  Federal  blocks 
(Approved  March  17,  1982),  an  Federal  blocks 
(Approved  September  30.  1W6)  blocks  964,  1006, 


10C7, 


NN  3-4.  False  Pass  (Approved  June  4,  198i),  all  Federal  blocks 

except:   1-11.  45-51,  53-54,  89-94,  133-137,  177-181,  221-224,  265-268, 
3C9-312,and  355  -354. 

NN  3-6,  Sanak  Bank  (Approved  October  12,  1977),  an  Federal  blocks 

NN  3-U  —  (Approved  December  1,  1977),  aH  Federal  blocks 

NN  4-1,  Stepovak  Bay  (Approved  October  6,  1976],  an  Federal  blocks 

except:  1-6,  45-47,  and  89-50. 

NN  4-2,  Hitrofania  Island  (Approved  July  15,  1976),  all 

NN  4-3,  Simeonof  Island       (Approved  February  3,  1977), 

NN  4-4,  Shunagin  Bank  (Approved  February  18,  19/7), 

NN  4-5,  Derikson  Seamount  (Approved  October  12.  1S77), 

'      "  October  12,  197/), 

December  1,  1977), 
May  10,  1964),  all 
August  I,  1975),  a1 


NN  4-6,  Walls  KncH 


(Approved 
(Approved 
(Approved 
NO  4-8,  Sutwik  Island    (Approved 
except:  1-3,  45-46,  aid  89. 


NN  4-7,  Sirlus  Seamougt 
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all  Federal  blocks 

all  Federal  blocks 
all  Federal  blocks 
all  Federal  blocks 
all  Federal  blocks 
Federal  blocks 
1  Federal  blocks 


Instructions  on  Call 


The  standard  Call  map  delineates  the  Call  area  and  shows  the  area  identified 
by  the  Minerals  Management  Service  (MUS)  as  having  potential  for  the  discovery 
of  accumulations  of  oil  and  gas.  Respondents  are  requested  to  Indicate 
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uas.  Respondents  *rt  rec.uested  to  ind'cdte  inlirest  in  and  tonii*ni  \.v   otiy 
or  il'  of  the  Federal  acredsje  xjthin  the  boundark-s  of  the  Ca"  areA   that  thty 
w^sh  to  h«»e  included  in  the  Shuwgin  Lease  Sa'e  b6  area.  AUhcuyh  the 
loentltles  of  those  subaittiny  nominations  becosie  a  matter  of  pub'ic 
record,  the  individual  indications  of  interest  arc  guaranteed  priviieytd 
treataent.  Those  indicating  such  interest  art  required  to  do  so  on  the 
standard  Ca"  for  Inforaatiun  Nap,  available  free  from  the  address  stated 
under  "Description  of  Area."  Interest  should  be  shown  by  outlining  the 
area(s)  of  interest  along  block  Hnes. 

Respondents  should  rank  areas  in  which  they  have  expressed  interest  according 
U»  priority  of  their  interest  (e.g.,  priority  1  (high),  2,  or  3).  If  ther» 
are  areas  within  the  Ca'i  area  for  which  respondents  have  no  interest,  no 
priority  should  be  assigned  to  the*,  wreas  where  interest  has  been  indicated 
but  on  which  respondents  have  not  indicated  priorities  will  be  considered 
priori^  3.  The  telephone  nur.<>er  and  nasie  of  a  person  to  contact  in  the 
fM#«MMt'l  orfanltatiM  for  additional  informatiun  should  be  included. 
IMDrMtlM)  («M«niiii(  both  locatiOh  and  priority  of  interest  subaitteii  by 
individual  co(«paiiies  win  be  he'd  proprietory  and  wi"  be  used  as  a  criterion 
f*  4«t«M(Ainy  th«  are<  to  toe  ana'yted  in  the  CIS.  In  aadition  to  indications 

{f  tllter«»t  by  r«t>«ftd«nts,  furthtr  ewisidtrttion  wf  ar»«i  for  analysis  in  the 
IS  wilt  M  Nted  «M  lgr«r«carbon  potential,  ana  a  balancing  w<th  environ- 
uental,  econoaic,  and  Mltip^e  use  considerations. 

C«ifeieiiU  «r»  atse  sought  frwu  ail  intcreited  partus  about  particular  otoio' 
gica',  environnenta',  bioioyicai,  archoeo'ogica' ,  or  socioeconomic  cortditions 
Ut  coAftiCUt  or  other  infonwiion  wh<ch  n<ght  bear  upon  the  potential  'easing 
MM  ArrttvpaMt  sf  p«rticu*ar  area*,  boncnts  are  aUe  touyht  en  possible 
MAfffCU  fevMMN  rutur*  OCi  ei'  and  t)*s  activitiet  that  nay  retuU  (re*  the 
|»fOlA>iM  M*t  aN  the  A£MI>>  if  yoisib'e,  thtie  cumientt  ihou^o  identify 
specific  ACW  policies  or  concern,  the  nature  oi  the  conflict  foreseen,  and 
tM#*  (Nt  tfle  IN  cuuld  Ukt  to  avoid  or  aitiyote  the  potential  conflict. 
CMMtntt  My  «1tlitr  be  in  Itm  i>f  bfoad  areas  or  reitncted  to  particular 
6*«ekl  $f  ««Actfn>  Those  subaittinv  conAcnti  are  retjucsted  te  outiine  the 
liibJeCt  «rM  Oh  the  sundard  Call  aap. 


IMfCations  of  interest  and  cunnents  nust  be  received  no  iater  than  4£  oays 
f«11««iM  pukiiCatlen  of  thia  du«ttaent  in  the  ftdtra.'.  8py.i»ter  in  envelopes 
^abefed  Indications  of  Interest  for  Leasing  for  tnc  Ca"  for  Information 
«M  MiilwliOM  for  Shuaagin  Lease  Sa'e  86*  or  "Cooments  on  the  Ca'i  for 
lAfAfMttOft  aM  HfNtinttionc  for  tht  Shumgin  Lease  Sa^e  «6,'  aS  appropriate. 
Tite  iriliiM)  itanuard  Ca*'  aap  ana  indications  of  interest  and/er  connents 
oust  be  submitted  to  the  Regional  Supervisor,  Leasing  and  Environment,  Alaska 
DCS  llt^iM,  it  the  adOfess  stated  above  under  "Description  of  Area."  Two 
COtilM  Of  tnc  ttattdam  Caii  Mp  showing  interest  and  any  coaachts  shou'd 
aiso  fte  tMt  VO  the  Chitf,  Offshore  Leasing  Hanagelient  Diviticn,  Department 
6f  the  Interior,  Minerals  Manayeiaent  Service,  Hail  Stop  645,  hashington,  O.C. 
CM40.  MM  dfiivtries  in  ihi  Washington,  D.C.,  area  may  be  made  to  the  Chief, 
UfftMr*  LMsih)  nana^ement  OHition,  Rooa  tbU,   OepartRlent  of  the  Interior, 
ihxh  aM  C  SUm  >•'*>•  MkhihSton.  O.C. 


Tentative  Schedule 

Final  delineation  of  the  area  for  possible  leasing  win  be  made  at  a  later 
date  only  after  cctipiiance  with  established  deparUtientai  procedures,  an 
recuirements  of  the  hationoi  Environmental  Policy  Act  of  1969  (40  CFR  1501.7), 
and  the  bCSLA,  as  amended.  A  final  Notice  of  Sale  win  ^e  published  in  the 


Federal  Register  deiailuc  areas  to  be  ofiered  for  competitive  bidding, 
stating  the  terus  and  conditions  tor  leasing,  and  announcing  the  locati 


rig  the  terus  and  conditions  tor  leasing, 
date,  and  tlue  bids  win  be  received  and  opened. 


ion. 


The  following  is  a  list  of  tentative  milestones  which  win  precede  this  sa'e, 
proposed  for  19S7. 

Connents  dut  on  the  C«ni  December  1986 

Area  Identification:  February  1986 

Scoping  coanents  due:  February  l&b6 

Draft  EIS  pubiitheui  I  wanuary  ldS7 

Hearings  on  draft  EIS  held:  February  1987 

Final  EIS  published:  uuV  ^B«7 

Proposed  Notice  of 
Sale  published:    '  August  1987 

Governor's  cctftientt  dVk  o(i 
proposed  Notice:   ;  0ctober»19U7 

Final  fictice  of  SaU  pubHsheoi  l.ovenber  1967 

Sale:  December  1587 

Exis.tinfl  Infortiation 

Information  already  avaHabie  includes  that  gathertrd  during  the  CiS  process 
for  the  5-Vear  Uii  and  Gas  Leasing  Program.  In  addition,  coffltoenis  previously 
received  by  the  UOI  from  State  tno  local  governments,  other  Federal  agencies, 
environmental  groups,  and  the  oil  ^nd  gas  industry  concerning  past  6CS  actions 
will  be  used.  The  tollowing  is  a  I'st  of  other  infomiation  which  will  be 
available  to  the  001  for  decisions  regarding  GCS  Lease  Sale  86. 

Alaska  liHteAe.s. 

1.  Alaska  Index,  December  1961  through  A^irli  1983,  prepared  by  Ills'. 

2.  Alaska  IndvK.  fMy  19tt3  through  Oanuary  ISbS,  prepared  by  HNS. 

... ,$hn»aain  planning  A,rta..i.(Iowtieted.  Envyrftniiientai  Studies 

1.  Identification,  Documentation  and  Delineation  of  Coastal  Migratory  Bird 
Habitats  in  Alaska,  Alaska  Department  of  Fish  and  Garnet  Kcsearch  Unit  No.  3, 
Septeaber  IMO. 
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2.  Th^  Distribution,  Abundance  and  Diversity  of  the  Epifauna'  Benthic 
Organisus  in  two  Bays  (AHtak  and  Ugak)  ut  kcdiak  Is^drio  Paki,   University  bf 
Alaska.  Fairbanks,  Research  Unit  No.  &,  1!«77. 

3.  Distribution,  Abundance,  Comnunity  Structure,  and  Trophic  Relationships  of 
the  Mearihore  Benthos  of  ihe  Kooiak  SheU,  Cock  In^el,  Northeast  Gu'f  of 
Alaska  and  the  Bering  Sea.  University  cf  Alaska.  Research  Unit  tio.  S.  1978. 

4.  Razor  Clau  Distribution  and  Population  A!>:.tssinent  Study.  Alaska  Ucpartment 
of  Fish  and  Game.  Research  Unit  No.  24,  April  1977. 

5.  Assessment  of  Potential  interaction  of  Micro-Ur^anisms  and  Po^ Mutants 
ResuUing  fron  Petroleum  Development  on  the  Outer  Continental  She't  in  the 
GuU  of  Alaska  and  Cook  In^et,  University  of  Louisville.  Research  Unit  No. 
29/30.  December  198<:. 

6.  A  Description  and  Numerical  Analysis  of  the  Factors  Affecting  the 
Processes  of  Production  in   the  GuU'  of  Alaska,  University  ot  Washington, 
Research  Unit  No.  SB,  April  1977. 

7.  An  Annotated  Bibliography  on  Nun-sa^monid  Pelagic  Fishes  of  the  Gu^f  of 
Alaska  and  Eastern  Bering  Sea.  Northwest  Fisheries  Center/NOAA.  Research  UnH 
No.  64,  September  1970. 

8.  Seasona''  Distribution  and  Re''ative  Abundance  of  Marine  Klapnais  in  the 
tiestem  GuU  of  Alaska.  National  Marine  Fisheries  Service/NOAA.  Research  Unit 
No.  68.  Hay  1982. 

9.  Oiling  of  Sea  Otters,  VTN  Oregon  Inc..  Research  Unit.  No.  71,  December 
1980. 

IC.  Effects  of  Petroleum  hydrocarbons  on  Alaskan  n;,uatic  Organisms-A 
Coaprehensive  Review  of  aH  Oii-Effects  Research  on  Alaskan  Fish  and 
Vertebrates  Conducted  by  the  Auke  Bay  Laboratories,  National  Marine  Fisheries 
Service/NOAA,  Research  Unit  No.  72,  May  19b3. 

11.  Sublethal  Effects  of  Petroleum  Hydrocarbons  and  Trace  Metals,  Including 
Biotransformation,  as  Reflected  by  Morphological  Chemical  Physiological,  and 
Behavioral  Indices,  Nationa'  Marine  Fisheries  Service/NOAA,  Research  Unit  No. 
n,   July  1982^ 

Ik.    Assessment  of  Oil  Spill  Risk  to  Birds,  University  of  CaMfornia-Irvine, 
Research  Unit  No.  ti3.  August  1983. 

13.  Simulation  Modeling  of  Karine  Bird  Populations:  Energetics,  Food 
Consumption,  and  Sensitivity  to  Perturbations,  Oregon  State 
University/University  of  New  Mexico.  Research  Unit  No.  108.  1982. 

14.  Acute  Toxicity-Pacific  Herring  koe-GuU  of  A'aska,  University  of  Alaska 
Research  Unit  No.  123.  March  1977. 


15.  Gulf  of  Alaska  SheH  Circulation,  Pacific  Korine  Environmental 
Laboratory/MOAA,  Research  Unit  t.c.  138/13!4/:4V,  January  1980. 

16.  Nuiuerica'*  Studies,  Pacific  Marine  Envirunnentai  Laboratory/NOAA,  Research 
Unit  No.  140.  September  1978. 

17.  Distribution  and  Elemental  Composition  cf  Suspended  I4atter  in  Alaskan 
Coosta'  Waters,  Pacific  Marine  Environr.ienta'  Laboratory /NOAA,  Research  Unit 
No.  1S2,  September  1980. 

18.  Low  Molecular  Weight  Hydrocarbon  Concentrations  (CI-C4),  Alaskan 
Continental  Shelf,  1976-1979;  >^^jt^  Data  Report  ERl  PMEL-2,  Pacific  Marine 
Environmental  Laboratory/NOAA,  Research  Unit  No.  153,  OeceP.ber  1982. 

ii.  Natural  Distribution  of  Trace  Heavy  Metais  on  the  Alaskan  Shelf, 
University  of  Alaska,  Research  Unit  No.  16i:.  March  1979. 

20.  Demersal  Fish  and  Shpiifish  Resources  of  the  GuU  of  Alaska  from  Cape 
Spencer  to  Uniniak  Pass  1948-1976  (4  Vols.),  Northwest  and  Alaska  Fisheries 
Center/NOAA,  Research  Unit  No.  174,  December  1577. 

21.  Baseline  Study  ot  Microbial  Activity  in  the  Beaufort  Sea  and  GuU"  of 
Alaska  of  Cruoe  Oil  Degradation  by  Psychrophiiic  Microorganisms,  Oregon  State 
University,  Research  Unit  No.  190,  December  1980. 

22.  Horb<d>T;y  ana  liortaiity  of  Key  Marine  Maniiai  Species,  University  of" 
Alaska,  Research  Unit  Uo.  1SI<>/611.  September  191)2. 

23.  biology  of  the  Harbor  Segl-Phoca  vituijna  nchardsi-in  the  GuU  of 
Alaska,  Alaska  Departnient  of  Fish  and  Gare,  Research  Unit  No.  229,  Septaaber 
1979. 

24.  Preparation  of  Hydrodynawicai -Numerical  and  3-Paraweter  Sitiaii-Mesh 
Atmospheric  Models  for  Coast^i  Waters  in  CuU  of  Alaska,  Naval  Environmental 
Prefliction  Research  Facility,  Research  Unit  No.  235,  Progress  Report-March 
1976. 

£5.  Ecology  and  Behavior  of  Southern  Hemisphere  Sheorwaters  (Genus  Puffinus) 
and  other  Seabirds,  when  over  the  Outer  Continental  SheU  of  the  Bering  Sea 
and  the  GuU  of  Alaska  during  the  Northern  Summer,  University  of  Calgary, 
Research  Unit  No.  239,  October  1982. 

26.  Population  Assessment,  Ecology,  ai.ci  Trophic  Relationships  of  SteHar  Sea 
Lions  In  the  GuU  of  Alaska,  Alaska  Department  of  Fish  and  Game,  Research  Unit 
No.  243,  oune  1982. 

27.  Hyorocarbons:  Natural  Distribution  and  Dynamics  on  the  Alaskan  Outer 
Continental  SheU:  University  of  Alaska,  Research  Unit  No.  275,  February  1981. 

28.  Mcrobiai  Release  of  Soluble  Tract  cietais  from  Oil-Impacted  Sediments, 
University  of  Alaska,  Research  Unit  No.  275,  Karch  1976. 

29.  Preparation  of  Illustrated  Keys  to  Skeletal  Remains  and  Otoliths  of 
Forage  Fish,  University  of  Alaska,  Research  Unit  No.  285.  March  1976. 
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30.  Circulation  aro  baur  habits  In  the  buM  oi  A>a&Ka,  tmversu^  bi  M'd!>Ku. 
Research' Unit  Mu.  ibi,  March  1981. 

31.  Deteralne  the  Frequency  and  hathoiog^  cf  Kar<ne  Fiih  Ulseasts  ^n  the 
Bering  Sea,  GuU  of  Alaska,  and  Btaufort  Sea,  Notional  Marine  Fi&heries 
Servlce/NOAA.  Research  UnU  l>o.  33c.  January,  19tlC. 

3^.  P«iag1c  Distribution  and  Abundance  of  Seablrds  in  the  GuU  of  Alaska  and 
Eastern  Bering  Sea,  U.S.  Fish  and  WOd^^fe  Service,  Research  Unit  Mo.  337. 
1963. 

33.  CaUlog  of  Seabird  Colonies  in  Alaska,  U.S.  Fish  and  KOdHfe  Service. 
Research  Unit  No.  338/343.  October  1978. 

34.  An  Annotated  BlbHography  of  Literature  on  Alaska  Woter  birds.  U.S.  Fish 
and  kliulife  Service,  Research  Unit  No.  339,  Oecenber  1960. 

35.  Migration  cf  Birds  In  Alaska  Marine  habluts,  U.S.  Fish  and  Wildlife 
Service,  Research  Unit  Uo.   340,  May  1976. 

36.  Feeding  Ecoioyy  cf  harlne  D'<rds  in  the  Nearshore  Waters  of  Kodiak 
Islands.  U.S.  Fish  ana  hlidlife  Service.  Research  Unit  No.  341/341,  October 
i9«»i. 

37.  Harlne  CMMtoiosy  of  the  Gulf  of  A^aska-Voi.  I,  National  CHnatic 
Center/Arctic  Environmental  Information  end  Data  Center,  Research  Unit  No. 
347,  i!*77. 

08.  Alaska  Marine  ichthyop'ankton  Key.  University'  of  Washinston.  Research 
Unit  No  349.  Septtciber  1976. 

39.  Review  of  SalEionid  Data.  University  of  kashinyton.  Research  Unit  No.  353, 
Oecenber  1976. 

40.  Physical  oceanography  of  the  buif  of  Alaska,  Nat<chai  Marine  Fisheries 
Servlce/NOAA.  Research  Unit  No.  357,  AprH  l!i76. 

41.  Coasta^  Meteorology  in  the  GuU  of  Alaska,  Pacific  harlne  Environmental 
Laboratory /NCAA.  Research  Unit  No.  367.  June  1980. 

4c.    Transport,  Retention,  and  Effects  of  the  Water-Soluble  Fraction  of  Cook 
Inlet  Crude  Oil  in  Experiwenta^  Food  Chains,  Nationa'  Marine  Fisheries 
Servlce/NOAA,  Research  Unit  No.  389,  August  1978. 

43.  i^dlowtrlc  Spectral  Response  of  OH  FIIbs.  aPCL/NOAA,  Research  Unit  Ho 
399,  Ju'y  1977. 

44.  Bioavailability  of  Oil  to  Intertida'  Organlscis,  Battel^e  Pacific 
NorthMest  Laboratories,  Research  Unit  No.  454,  April  IS&O. 

45.  Characterization  of  Organic  Matter  in  Sediments  from  the  Gulf  of  AUska, 
Bering  and  Beaufort  Stas,  University  of  California  Los  Angeles.  Research  Unit 
No.  480,  June  1981. 


^ 


46.  Activitor-Directed  Fractionation  of  Petro'eum  Sump' es,B<. lull e  Padf'c 
Northwest  Laboratories,  kesearch  Unit  No.  5oO,  October  1979. 

47.  Taxonuaic  Coaposition,  Seasonal  Uistributlon,  and  Abundance  of 
Ichthyoplankton  in  the  Nearshore  Zone  of  the  Kodiak  Archipeiogo,  Alaska. 
Northwest  and  Alaska  Fisheries  Center/KOAA  and  the  University  of  Washington. 
Research  Unit  No.  551.  1980. 

48.  Seasonal  Composition  and  Food  Neb  Relationships  of  Marine  Organisns  In 
Uic  Nearshore  Zone-Including  Components  of  the  Ichthyoplankton,  lleropl ankton , 
and  hoiopiankton.  Northwest  and  Alaska  Fisheries  tenter/NOAA.  Research  Unit 
No.  551,  February  1980. 

49.  Distribution  and  Abundance  of  Decapod  Larvae  of  the  Kodiak  SheU, 
National  Marine  Fisheries  Servlce/NOAA.  Research  No.  551/553.  July  1983. 

50.  Seasonal  Coiopositlon  and  Abundance  of  Juvenile  and  ndu^t  Marine  Finfish 
and  Crab  Species  in  the  Nearshore  Zone  of  Kodiak  island's  Eastside,  Alaska 
Lepartuent  of  Fish  and  Came.  Research  Unit  Uo.  55<.,  Apri^  1982. 

51.  A  Survey  for  Spawning  Forage  Fish  on  the  East  Side  of  Uie  Kodiak 
Archipelago,  Alaska  Department  of  Fish  and  Gane,  Research  Unit  No.  55<:.  1981. 

52.  Measurement  and  Location  of  Earthquakes  in  Western  Alaska,  The  Gulf  of 
Alaska,  and  the  Bering  Sea.  University  of  Texas.  Research  Unit  No.  579,  June 
1981. 

53.  Geotechnical  Framework  Study  of  the  Kodiak  She^f,  Alaska,  U.S.  Geological 
Service,  kesearch  Unit  Uo.   569,  oune  1983. 

54.  Seismic  Hazard  Analyses  of  the  Gulf  of  Alaska-Deve^oprntnt  of  Software, 
Woodward-C^yde  Consu^unts,  Kesearch  Unit  No.  590,  hay  1982. 

55.  Sumner  Distribution  and  Numbers  of  Fin,  Humpback,  and  Gray  Whales  in  the 
Gulf  of  A'aska,  Nationa'  Marine  Fisheries  Service/NOAA,  Research  Unit  Ho.  595, 
March  1981.  1 

56.  Oil -Weathering  Computer  Progrju  User's  lianuai:  Multivariate  Ana^sls  of 
Petroleum  Weathering  in  the  Marine  Environnent-Sub  Arctic,  Science 
Application,  Inc.  Research  Unit  No.  597.  January  19b4. 

57.  Storm  Petrel  01'  Investigations.  University  of  Washington.  Research  Unit 
No.  598,  January  1984. 

58.  Habitat  Rec^uirement  and  Expected  Distribution  of  Alaska  Coral,  VTN  Oregon 
Inc,  Research  Unit  No.  601,  October  1981. 

59.  B1ode<(raaat1on  of  Aromatic  Compounds  by  H'ijh  Latitude  Phytopi ankton. 
University  of  Texas,  kesearch  Unit  No.  607,  oune  1982. 

60.  Seasonal  Popu''aticn  Density  Distribution  cf  Copepods,  Euphausiids, 
Anphlpods  and  other  Hoiopiankton  of  the  Kodiak  Shelf.  VTN,  Research  Unit  No. 
606.  March  19bc. 
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CI.     Ttie  Nature  dnd  Bio'csicai  Effects  of  Weathertd  fetrokutn,  Nat<ona'  tiarine 
Fisheries  Strvice/'KCAA.  Research  Unit  Mo.  fcl&.  December  i;;bj. 

be.     Effects  of  O'^ed  iedimtnt  on  Juwen'^e  King  Crabs,  Nationa'  Marine 
Fisheries  Service/NCAA,  Heseirch  Unit  Mo.  UO,  October  1983. 

Cj.    Feasibility  of  Trackins  Uha^es  Usins  the  Arjos  Satellite  Systea.  Uregon 
State  University,  t«S  contract,  Kovember  198.:. 

64.     Iiadio  Tagging  of  Finbock  kha^es-Ice'and,  June-wuiy  1980.  Uoods  hole 
Oceancgraphic  Institution,  MHS  contract,  oanuary  1981. 

^hunayin  P^anninc.  Area  -  CompU-ted  Socioeconopiic  Studies 

i.  Northern  and  Wesvern  (»«if  pf  Aia$)ta,  Coni^rfia'  Fishing  Industry  Inputs, 
A^ask*  Sea  brant  Prcuram,  Oept.  or  AflricuHure  Resource  Econ9i«1(;s.  rrapk  Orth 
i  Assocs..  »1S  Ttchnica'  Report  Mo.  30,  February  19L0. 

J..  Northtrn  and  Western  Cuif  of  A'o^M,  Locjl  SocioeconocK  Baseline,  Alaska 
Consultants,  Inc.,  WIS  Technica'  Report  ho.  31,  Kay  1979. 

3.  Western  Gu'f  of  Alaska  Pttro^euB  Oevc'opaent  Scenarios,  Danes  and  Moore; 
MMS  Technical   Report  No.  35,  February  1979. 

4.  lie>tern  Pu'f  pf  A^sk«  Tri.nsportatipn  Systems  And'/s<S,  Peter  Ea)iland  I 
Assocs..  iffS  Techniwal  Keport  Np-  37.  Janwry  19«0. 

5.  Hpst«rn  6u'f  pf  Alaska,  Etonpinit  «  0eii»8'"flph'"e  impacts.  Institute  of  ! 
5PC<a1  #nd  ecitngnic  Research,  llniversiiy  yf  A'aska,  MHS  Technic4i  Hwtrt  Np. 
38.  August  1979. 

i,    We$tpm  GMi|  pf  Al«k*.  Kojiak  Non-Native  SpcipcuUurai  inoifiXs  1%., 
Payne  I  Associates.  ►WS  Technical   Report  No.  39,  January  1980. 

7.    W^istfrn  Cu'f  of  Ai#sk4  t-oc^'  Spciosfgnomn:  Iiqaacts.  Ai4$k9  CtKSuUonts, 
Inc.,  Technical   Report  No.  40,  September  1979. 

p,    Vestem  CiMit  pf  AUjka,  Kodi«k  Ne-iive  SpcippuHprai  JmpdCtSf  CuUura' 

Ciynuics,  Inc.,  MMS  Technica'   Report  Nc.  41.  October  1979. 

J.    6uif  pf  Alaska  Ecpnwsie  »nd  0«»gr#phit  Sistws  Aiia'ysis,  In^titMie  pf    ! 
Scf  i4'  and  Economie  Research,  Uftiv^rrjity  pf  A'aska.  »IS  Technical  Report  No. 
98.  March  19b4. 

10.  Kodiak/ShuBiayin  Socioecononic  Update,  tuHura'  Dynamics,  Ltd..  Technical 
Report  Np.  Mnassigned,  due  S^ptenber  1985.  '    | 

These  study  report*  cin  pe  vicwe«|  ^t  the  Alaska  CCS  regiondi  office  and  most 
WpHc  libraries  in  A1»sK*.     The  spc^oeconoKiic  studiies  m^  he  iriier^a  pirect'y 
froa  the  U.S.  Oepartneni  of  Comerce,  National  Technical  Information  Service 
by  cjHipg  FJ  7.;7r«650  or  Co«#rei4l  UQi)  4«7^4650.     The  mailing  address  is 
U,5.  Oepsrtwent  pf  Cotwerce,  mvional  Technical  Infprmation  Service,  5285  Pert 
Royal  Road,  Springfield,  Virginia  i£161. 


Shunagin  Planning  Area  -  Active  and  Planned  Studies 

The  studies  Hsted  below  are  presently  being  conducted  by  MMS  or  ire  planned 
to  be  conducted  on  a  schedule  which  wi"  provide  information  for  the  EIS 
and/or  subsequent  decision  documents  related  to  OCS  Lease  Sale  86. 
Information  on  the  status  of  these  studies  and  the  information  they  have 
produced  may  be  obtained  from  the  A'aska  OCS  Region,  WIS.  at  the  adaress 
listed  under    Description  of  Area"  above. 

Environmental  Studies 

1.  Compilation  of  a  Homogenous  Earthquake  Catalog  for  the  Alaskan-Aleutian 
Range,    University  of  Alaska,  Research  Unit  No.  586,  Ongoing  study. 

2.  Bering  Sea  Fish  -  Oil  jp^l  Interaction  Model.  Northwest  and  Aiaskj 
Fisheries  Center/NOAA,  Research  Unit  Number  643,  Ongoing  Study. 

3.  Effects  of  Oil -Contaminated  Sediments  on  Egg  Production  and  Fertilization 
in  Tanner  Crab  ((gHINOEtETES  BAIROI).  Nprthwe&t  and  Alaska  Fisheries  Center/Auk 
Bay,  Research  Unit  Number  650,  ingoing  Study. 

4.  The  GuH  of  A'aska  Book,  Donald  hood  Oceanographic  Consultants  and  OCSEAP, 
Research  Unit  656,  ongoing  study. 

5.  turrents  4nd  PoUut^nt  Transport  in  the  Kestgrn  &uif  of  Alaska,  Poprpcky 
Seatech,  Research  Unit  Number  C57,  Ongoing  Study. 

(i.    kethal  and  Sublethal  Effects  of  Spilled  Oil  on  Herring  Reproduction, 
Nprthxest  Wd  Aljjka  Fisheries  tenter/NpAA,  Research  Unit  Nprttr  6^1,  Ongoing 
Study. 

/.  Western  Cuif  of  Alaska  Oteanpgraphic  Professes:  Alaska  Peninsula  hinds 
InvejtiMtipns,  Pacific  Marine  Envirvinmentai  Laboratory/NOAA,  Research  Unit 
Number  666,  Ongoing  Study. 

6.  CP«»ta1  Morphology  of  the  Southern  Coastline  of  the  Alaska  Penipsuij, 
Research  Planning  Institute  Inc.,  Research  Unit  Number  671,  Ongoing  Study. 

9.  Belationship  of  Endangered  Whales  ana  Other  Marine  Maipais  in  Offshore 
Lease  Offerings:     Distribution,  Abundance  and  Habitat  Usage  in  the 
Northwestern  Gulf  of  Alaska  and  Southeastern  Bering  Sea,  Envirosphere, 
Research  Unit  Number  673,  Ongoing  Study, 

10.  Behavioral  Responses  of  Feeding  Gray  Whales  in  the  Coastal  Waters  of 
Alaska:     Effects  of  Industrial  Noise,  Bolt,  Beranek  ana  Newman  Inc.,  Research 
Unit  Number  675.  Ongoing  Study. 

U,     Ocean  Qircpiation  and  Oil  Spill  Trajectory  SinHtlstions,  Applied  Science 
Assoc,,  Research  Unit  Number  676,  Ongoing  Study. 

12.  Evaluation  of  Available  Environmental  Information  for  Select  Potential 
Oil  And  Gas  Leasing  Areas  -  Unim^k  Pass,  LGt  Limited  Envirpnraefitai  Research 

Assoc,,  f(ese«rch  Unit  Number  677,  Ongoing  stvdy, 
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ij.  Ciffects  of  Pfctruieua  •  (,untdin<nated  Wul«rwa>^  un  th«  Spawniny  Migraticn 
of  AduU  Pacific  Sc^Kon,  Contract  In  N^gotidtlon,  Research  UnH  tJuniber  6bi, 
Cnsoing  Stu<]y.  V 

14.  Investigations  of  the  Potential  Effects  tf  Underwater  Noise  froa 
Petroleum  Industry  Activities  on  Migrating  Cray  khaU  Behavior,  BoH  Beranek 
and  NeMMn,  MHS  contract,  Ncvenber  19tC  and  ongoing  study. 

15.  Developnent  uf  ^telHte-Llnked  Methods  or  Large  Cetacean  Tagging  end 
Tracking  Capabilities  in  OCS  Lease  Areas.  Oregon  State  University,  »& 
contract.  Ongoing  study. 

16.  Sunary  of  the  Abundance  and  Distribution  of  Beluga  Whales  -  19b(i. 

17.  Sinulatlon  Kodeling  of  the  Effects  of  OO  Spills  on  the  Population 
bynanics  of  Key  Harint  huau}   Species  -  19B6. 

18.  Unluak  Pass  Migratory  Study  -  lS>8b. 

SocloeconoBic  Studies 

1.  UnlHk  Pass  Vessel  Analysis,  Louis  Berger  and  Associates,  Inc.,  Technical 
Report  Ko.  108,  September  lSt>4. 

Inquiries  about  \he   status  and  availability  of  Infomatlon  abcut  reports  and 
studies  should  reference  the  research  unit  number  or  the  technical  report 
nimber.  not  the  sequential  nuaber  assigned  In  these  Usts. 

KQTICE  OF  n.TENT  TO  PRcPaRE  AM  EtIVlPiOMHENTAL  IhPACT  STATEMENT 

Purpose  of  Notice  of  Intent 

Pursuant  to  the  regu'ation  Implementing  the  procedural  provision  of  the 
National  Environntintai  Policy  Act  of  196&  (4C  CFR  1501.7).  the  MIS  is  announc- 
ing Its  Intent  to  prepare  aii  EIS  regarding  the  proposed  oil  and  gas  leasing 
proposal  known  as  Sale  b6  In  the  Shuaiagin  region  of  Alaska.  The  Notice  of 
Intent  also  serves  to  announce  the  iritiatlun  of  the  scoping  process-  The 
scoping  process  Is  intended  to  involve  Federal,  State,  and  local  governments 
ami  other  Interested  parties  in  aiding  the  HHS  in  determinlns  the  significant 
Issues  and  alternatives  to  be  analyzed  iii  the  EIS. 

The  CIS  analysis  will  focus  on  the  potential  environiDentai  effects  of  leasing. 
exploration,  and  development  of  the  blocks  Included  in  the  area  defined  in  the 
Area  Identification  procedure  as  the  proposed  area  of  the  Federal  action. 
Alternatives  to  the  proposal  which  na^  be  considered  are  to  delay  the  sa^e, 
cancel  the  sale,  cr  modify  the  sale. 

Instructions  on  Notice  of  intent 

Feaeral,  State,  ano  local  governments  and  other  interested  parties  are  re- 
quested to  send  their  written  coownts  on  the  scope  of  the  EIS.  significant 
Issues  which  should  be  addressed,  and  alternatives  which  should  be  considered 
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to  the  Regional  Supervisor,  Leasing  and  Environment,  Alaska  OCS  Region,  at  the 
address  stated  under  "Description  of  Area"  above.  Comnents  should  be  enclosed 
ir  an  envelope  labeled  "Loocients  on  the  Notice  of  Intent  to  Prepare  an  EIS  on 
the  Shumagin  Lease  Sale  bo."  CoHuents  are  due  no  later  than  February  I9£b. 
Also,  scoping  meetings  will  be  held  In  appropriate  locations  for  the  purpose 
of  obtaining  conaents  and  information  regarding  the  scope  of  the  EIS.  The 
times  and  locations  of  these  scoping  meetings  will  be  announced  at  a  future 
date  in  the  Federal  Register  and  by  press  release. 


OepatT 


Approved: 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  453 

Trade  ReiMation  Rule;  Funeral 
Industry  Practices 

agency:  Federal  Trade  Commission. 
action:  Itequest  for  Public  Comment  on 
Petition  by  State  of  Arizona  for 
Statewide  Exemption  from  Trade 
Regulation  RuleJ[]onceming  Funeral 
Industry  PractlWs. 

summary:  The  Federal  Trade 
Commission  seeks  public  comment  on 
the  request  by  the  State  of  Arizona  for 
exemption  from  the  trade  regulation  rule 
concerning  funeral  industry  practices,  16 
CFR  Part  453.  To  facilitate  public 
consideration  and  comment,  the 
Commission  has  summarized  the 
information  in  the  Arizona  petition.  In 
addition,  the  Commission  has  outlined 
the  exemption  process  it  intends  to 
follow.  The  Commission  invites  public 
comment  on  the  petition  generally  and 
on  certain  questions  specifically. 
DATE:  Public  comments  will  be  accepted 
until  January  6, 1986. 

AOORESS:  Comments  should  be 
captioned:  "Arizona  Petition  for 
Statewide  Exemption  from  the  Funeral 
Rule",  and  should  be  submitted  to  the 
Office  of  the  Secretary.  Room  136. 
Federal  Trade  Commission, 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT 

Copies  of  the  petition  can  be  obtained 
from  the  Public  Reference  Room,  Room 
130,  Federal  Trade  Commission,  6th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
D.C.  20580.  In  addition,  copies  may  be 
obtained  in  Arizona  irom  the  Arizona 
State  Board  of  Funeral  Directors  and 
Embalmers,  1645  West  Jefferson, 
Phoenix,  Arizona  85007.  Inquiries  about 
this  notice  can  be  addressed  to  Lewis 
Rose,  202/376-2863,  Attorney,  Federal 
Trade  Commission,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Washington.  D.C.  20580. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

On  June  5, 1984,  the  Attorney 
General's  Office  of  Arizona,  on  behalf  of 
the  Arizona  State  Board  of  Funeral 
Directors  and  Embalmers  (the  "Board"), 
filed  a  petition  for  statewide  exemption 
(die  "Petition")  pursuant  to  §  453.9  of  the 
Commission's  trade  regulation  rule 
concerning  funeral  industry  practices 
(die  "Funeral  Rule"  or  "Rule").'  The 


Petition  was  supplemented  by  filings 
dated  February  1, 1985.'  and  March  29, 
1985.' 

Section  453.9  of  the  Funeral  Rule 
states: 

If,  upon  application  to  the  Commission  by 
an  appropriate  state  agency,  the  Commission 
determines  that: 

(a)  there  is  a  state  requirement  in  effect 
which  applies  to  any  transaction  to  which 
this  rule  apphes;  and 

(b)  that  state  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as.  or  greater  than,  the 
protection  afforded  by  this  rule; 

then  the  Commission's  rule  will  not  be  in 
effect  in  that  state  to  the  extent  specified  by 
the  Commission  in  its  determination  for  as 
long  as  the  state  administers  and  enforces 
effectively  the  state  requirement 

In  the  Statement  of  Basis  and  Purpose 
the  Commission  discussed  the  factors 
that  it  would  consider  in  the  evaluation 
of  petitions  for  statewide  exemption 
filed  pursuant  to  Section  453.9  of  the 
Rule.  These  factors  include:  (1)  The 
existence  of  any  private  rights  of  action 
for  an  aggrieved  consumer  (2)  the  scope 
and  format  of  required  disclosures  to 
funeral  consimiers;  and  (3)  the  means 
available  to  the  state  to  effectively 
administer  and  enforce  its  law.* 

The  effect  of  a  grant  of  exemption  by 
the  Commission  to  a  state  is  that  the 
Funeral  Rule  will  no  longer  be  in  effect 
in  that  state  for  so  long  as  the  state 
administers  and  enforces  effectively  its 
law.*  The  Commission  has  stated  that  it 
intends  to  determine  the  appropriate 
relationship  between  the  Fimeral  Rule 
and  state  law  on  a  case-by-case  basis  in 
the  context  of  an  exemption  proceeding 
conducted  pursuant  to  Section  1.16  of 
the  Commission's  Rules  of  Practice.* 

To  assist  states,  the  Conunission 
published  staff  exemption  guidelines 
explaining  the  procedures  tiiat  staif  will 
follow  in  handling  requests  for 
statewide  exemptions  from  the 
Commission's  Funeral  Rule  and  the 
procedures  that  staff  will  recommend 
that  the  Commission  follow  in  granting 
or  denying  such  exemptions.'' 


■  The  Arizona  Petition  has  been  placed  on  the 
public  record  and  is  identified  as  Document  No. 
XXm-I  In  FTC  File  No.  215-16. 


*  This  document  contains  a  supplement  to 
Arizona's  Petition  which  reflects  revisions  made,  to 
its  state  laws  and  regulations.  It  is  identified  in  FTC 
Tile  No.  215-46  as  Document  No.  XXID-12. 

*  This  document  contains  a  statement  from  the 
Board  asserting  that  its  laws  and  regulations  are 
reasonably  equivalent  to  the  requirements  of  the 
Funeral  Rule.  It  is  identified  in  FTC  File  No.  215-«6 
as  Document  No.  XXIII-14. 

*  Statement  of  Basis  and  Purpose  (hereinafter 
cited  as  "SBP").  47  FR  4228a  42287  (Sept.  24. 1982). 

*  SBP  at  42287. 

*  Id. 

^  SO  PR  12S21  (Mar.  29, 1985).  The  guldeHnes 
specifically  note  that  insofar  as  the  guidelines 
discuss  the  procedtires  which  staff  intends  to 
recommend,  the  Commission  remains  fne  to  adopt 
different  prx>cedure«. 


The  exemption  guidelines  state  that 
additional  procedures  for  public 
participation  may  be  scheduled  if 
necessary  for  a  frill  and  fair  presentation 
of  significant  issues.  For  example,  the 
guidelines  state  that  oral  hearings  may 
be  necessary  if  there  are  significant 
factual  hearings  which  can  be 
adequately  presented  only  through  an 
oral  hearing,  such  as  where  cross- 
examination  is  necessary  to  fully  and 
fairly  present  significant  factual  issues. 
In  the  Commission's  opinion,  a 
determination  as  to  whether  such 
procedures  will  be  necessary  cannot  be 
made  at  this  time.  However,  interested 
parties  may  request  that  the 
Commission  schedule  an  oral  hearing  or 
a  period  for  rebuttal  comments. 

The  Commission  invites  written 
comments  on  the  petition.  To  facilitate 
public  comment,  the  petition  has  been 
summarized  and  the  differences  and 
similarities  between  the  laws  identified. 

n.  The  Arizona  Petidoo 

A.  Background 

As  noted  above,  the  Arizona  Petition 
was  originally  filed  on  June  5, 1984. 
However,  on  August  6. 1984,  the  Arizona 
Assistant  Attorney  General,  acting  as 
cotmsel  to  the  Board,  informed  the 
Commission  that  the  Arizona  rules  and 
regulations  that  are  pertinent  to  the 
Petition  were  not  in  final  form  and  were 
subject  to  modification  by  the  Board  in  a 
meeting  scheduled  for  September  18. 
1984.  The  Commission's  staff  informed 
the  Board  that  it  would  hold  the  Petition 
in  abeyance  imtil  the  Board  officially 
adopted  the  proposed  rules  and 
regulations  in  final  form.'  On  February 
1, 1985,  the  Board  filed  a  supplement  to 
its  Petition  for  exemption.*  This 
supplement  reflects  certain  revisions  to 
state  law  made  by  the  Board.  By  letter 
dated  March  29, 1985,  tiie  Board 
requested  that  the  Petition  be 
considered  on  the  basis  of  the  material 
filed  in  its  Petition  and  supplement. '° 


*  This  letter  is  listed  in  FTC  File  No.  215-46  as 
Document  No.  XXrV-7.  This  step  was  taken  to 
eiuure  that  the  Commission's  resources  would  not 
be  expended  to  analyze  a  state  law  that  had  not 
been  adopted  in  final  form  and  was  still  subject  to 
further  modification.  In  the  Commission's  opinion, 
the  Rule  clearly  requires  the  applicable  state  law  to 
l>e  in  effect  when  an  exemption  is  granted.  While 
the  rule  does  not  specify  that  the  state  law  must  be 
in  efiect  when  an  exemption  proceeding  is  initiated, 
in  the  Commission's  opinion  an  exemption 
proceeding  should  not  be  initiated  if  tlia  state  law  is 
not  in  final  form. 

*  See  Bupra  note  2. 

'  *  See  «(v>/x>  note  3. 
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B.  Does  the  State  Low  Apply  to  the 
TraoBOctions  to  Which  the  Funeral  Rule 
Apfdies? 

Hie  state  fmoral  practices  law  was 
enacted  by  tiie  state  )e^latiH«  in  1976 
and  amended  bgr  ^  legMahire  in  1980, 
and  19a4.'*i  h  wMMmmi,  1)ie  Araena 
Board  of  Funerai  Directors  and 
Embalmers  has  prescribed  rules  and 
regulations  and  supplementing  ^  state 
law  reqaii<eiBents.**To  facffitate  flie 
public's  review  eftlw  Mition.  #ils 
notice  refcfs  to  Ike  varkms  Aiixona 
laws,  rules,  and  regalafions  as  ^  "state 
law"  and  ctaiiBos  tite  seuice,  when 
ai^R^riate,  hf  footoote. 

1.  Is  the  Cowacage  ot  the  State  Law  the 
Same  as  the  Funaca]  Rule? 


The  ConaidMini's  Kde  applies  when 
funeral  proskleEs: 

1.  sell  or  oSiar  to  sell  funeral  goods: 

2.  sell  or  ofier  te  seM  aenrices  to  care 
for  and  prep«e  the  (ieceased  remains 
for  final  diapoattien:  ^id 

3.  pto¥ide  aenrices  ta  arrange. 
supervise  or  conduct  the  final 
diapositMMi. 

The  state  law  underlying  the  Petitien 
appeara  te  apflf  to  «U  aafea  of  fimeral 
goods  or  aervioaa  (as  defined  uoder  the 
Funeral  Rule)  by  a  iioeaaed  hmerai 
home,  faenrid  <iitaciBr.  ar  atbar  ageate 
or  eaiibjdaeaal  a  foaecai  faaie.^ 
Moreover,  in  Anaaaa  it  ia  eaieMiel  to 
proTide  reDacal  enaapraMfM  aeivices 
without  appeapdaie  etale  fiaeral 
directiBg  ami  eadbetaBag  liceasea.*^  it 
appeals,  thanlan.  iktA  Aaiaona  stale 
lawjahBQedarinaeepaendcBwnm 
than  the  CoanisaMD's  Ruk  becaoae  it 
does  set  reqadra  the  sale  ef  both  faods 
and  servicaa. 

The  Ceaaaoiaaian  ra^Deats  pohiic 
comment  on  whether  #ie  distiacliBB 
betweoi  the  Funend  fiale's  ceeerafe 
and  the  stete  lew's  oeamage  has  ai^ 
practical  appliraliae  le  Aa  isaue«rf 
whether  the  atai*  law  appliea  Id  the 
same  traaaactiana  as  the  Faaeral  Rule. 


2.  Definitional  Issues 

(a)  Ideatioal  AKN'iSKVw  is  Both  Laws. 
The  {oUowiag  definitieaa  are  identical  in 
both  the  Funeral  Riile  aad  the  state  law: 
"cash  advanoe  ilaa,"  ^'  ''direct 


>  >  Arizim  Kwiaad  flli«Htei.  THW  32.  Chapter  12. 
The  UMnd^  ahituli »  UKlatM  IB  Exkifait  C  of  tke 
PeUtion.  It  wiM  t>e  tttanad  to  u  "AJtS."  ia  thi* 
notice. 

"  These  rules  are  found  in  Exhibits  D,  and  M  of 
tlw  ffVfiiifon.  1  Iwy  ^^wi  o©  r^flswoo  to  sa   ftirie  .^^^— 
in  aifa  ■ottM.  t»  adMttmn.  HiSiiiW  H  af  ttw  Pttttipn 
contain*  pcapoM^  ngMlatiaH  that  wwce  caiwulered 
by  tlw  Board  but  not  adopted 

"  Rules  302(A]  and  303(A). 

'•  A.R.S.  section*  32-1381,  32-1382,  42-1387.  and 
32-13«8(A)(6). 

>  >  Compan  16  CFR  4S3.2(c)  wiA  lUk  VIZ 


CTMMtiaa,"  ^>  "iamediate  buhai''  ^' 
and '\nfiiuahed  weod  bMc"  ** 

(b)  Uadefamd  Tenm  mState  Low. 
The  following  tema  ace  undeAned  in 
state  law  bat  have  been  defined  in 
Section  4S8.1  of  the  Funeral  Rale: 
*'alteraatiwe  csntainer,"  "tMaket," 
"crematioa,**  "creaMtory,**  "fineral 
goods,"  ''^aimal  services."  "fcnend 
provider,**  "ooter  bttrial  container," 
"person,"  and  "services  off  iium^ 
director  and  sHaff." 

In  adtfition  to  identifirhig  the  category 
of  goods  and  services  coveted  by  nte 
Rule,  some  of  the  defudtions  provide 
substantive  protection.  For  example,  the 
Commission's  definition  for  "services  of 
fctneral  cSrector  and  staff'  clarifies  ttiat 
funeral  providers  may  not  inchide  the 
cost  of  goods  and  services  that  are 
specificalfy  required  to  be  separately 
itemized  [such  as  embalming)  in  this 
nondeclinable  item.  Tlus  definition 
protects  the  consumer's  right  to  decUne 
unwanted  items  by  preventing  an 
improtfier  'bundling"  ai  declinable  items 
into  the  non-decIlnable  fee  for 
profession^  services.*^  In  addition,  the 
Commission,  by  definii^g  alternative 
container  specifically,  clarified  the 
consumer's  right  to  use  a  non-metal  and 
non-wood  coatainer  as  a  substitute  for  a 
traditional  casket  wdien  purchasing  a 
direct  cremation. 

Although  the  slate  law  does  not 
define  these  tecxaa,  it  coBlaias  a 
provision  stating  that  the  draft 
compliance  guidelines  issued  by  the 
Commission's  staff  prior  to  July  1. 19M, 
shall  be  uaed  to  interpret  the  Arizona 
rules  that  are  equivalent  to  the  Funeral 
Rule  to  the  extent  api^cable  and  to  fte 
extent  they  do  not  conflict  vf^  state 
law  or  the  Board's  Rriea.***  PahRc 
comment  is  sou^  regarding  whether 
state  law's  incorporation  of  the 
compliance  guidelines  is  sufficient  to 
provide  defeiitions  for  these  terms  and 
ensure  that  the  coverage  and  protection 
afforded  by  the  Commission's  Rule 
definitions  are  the  same  under  state  law. 

C.  Does  the  State  Law  Provide  a  Level 
ofPntectioD  at  Great  ae  or  Greater 
Than  the  Level  of  Protection  Provided 
by  the  Funeral  Rule? 

In  this  section,  the  state  law  is 
compared  to  the  Funeral  Rule  on  a 
provision  by  provision  basis,  and  where 
appropriate,  aimilarities  and  disUnctions 
between  the  Funeral  Rule  and  the  state 
law  are  noted. 


1.  Prowiaioae  in  State  Lmt  ikat  Address 
the  Same  ftaotices  Addrraaad  in  Ike 

(a)  Telephone  Price  Disclosures. 
Section  453.2fb)(l)n]  of  the  Funeral  Rule 
requires  funeral  providers  to  tell  persons 
who  telephone  the  funeral  providieT's 
place  of  busineas  and  ask  abont  the 
tenns,  conditiens  or  prices  at  which 
funeral  goods  and  services  are  o^red 
that  price  inlonaation  is  avaitable  over 
the  phone.  The  state  law  ootitains  a 
provision  identical  to  Ai»  provisian.*' 

Section  4si2(b)(lXii)  of  lise  FwMral 
Rule  aavDieea.  in  addfeten.  tint  foMral 
providers  teU  pereoas  who  ask  by 
telephone  abant  the  offeringB  or  prices 
any  aocueate  inlenaatien  bote  the 
writiea  price  liata  and  any  other 
infonnatioo  which  reaaoaably  answers 
the  question  and  which  is  readily 
available.  State  law  limits  this 
additional  requirement  to  only  provide 
lafui  niation  from  the  price  nsl  and  any 
other  Hiiuiiuation  which  reasonaoly 
answers  a  qnesfion  abont  the  retail 
prices  of  funeral  goods  or  services 
readily  aratlaMe  for  sale  to  the  cafler.** 
Thus,  unlike  the  Funeral  Rale,  the  state 
law  does  not  require  fimeral  providers 
to  answer  callers'  questions  about  their 
offerings  and  only  requires  information 
about  prices  to  be  disclosed  over  the 
telephone.  In  staff's  compTiance 
guidelines  for  the  Funeral  Rule,  the 
Commission's  staff  expressed  its 
opinion  that  9  453.2[bjQ;ilpil  of  the  Rule 
requires  fimeral  providers  to  answer 
questions,  for  example,  about  reli^us 
funerals."  It  does  not  appear  that  such 
inquiries  have  to  be  answered  under 
state  law.  Public  comment  is  sought  on 
the  degree  to  which  this  distinction 
affects  the  level  of  protection  aOietded 
by  state  law. 

Oo  the  other  hand,  the  State  law 
cQotaiaa  a  peoviaioB  requiriag  funeral 
establiahnflDtfl  to  awil  its  wztttea  price 
lists  to  caUers  upon  request,  subject  to 
certain  postage  aad  handhng  ieea.^  The 
Fimeral  Rufe  dees  not  cooiain  a  siatilar 
proviaioB.  M>lic  coaaBent  is  sought  on 
how  this  proviaian  afiects  the  level  of 
protectksn  aMorded  by  state  Law. 

(b)  Writtea  Price  Dtsdosttret  Prior  to 
Selection  of  Arrangements.  State  law 


'•  Compare  ISCFK  453.t(h)  with  Rule  un.4. 
"  Compare  16  CFR  453.1(1)  with  Role  iBU. 
>  ■  CoovMw  le  CFR  «SUU>)  •Kit't  Kula  ISLia 
*•  See  SBP  at  42285. 
»»Rule3ia 


"Rule  304(A). 

*>S0  FR  28060,  28064  (July  9. 1985).  Tile  piideknes 
are  intended  to  provide  asaiatance  toindoatry 
members  about  areas  in  which  the  CaiaiBiaaian's 
staff  believed  that  guidance  wouM  be  helpful.  The 
views  expressed  in  the  guidelines  are  those  of  the 
staH  only  and  are  not  binding  on  lite  Comfitiaaion. 

"Rule  304(B)  Under  this  prtrvisiorL  funeral 
prevtdeiB  may  re9ttire  the  conMuner  to  p^  a  fee. 
not  to  exceeds? 00.  before  tke funeral  pmiirliai  ia 
required  to  mail  a  copy  af  tke  gaoerai  pric*  lut 
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contains  a  provision  requiring  each 
funeral  director,  funeral  establishment, 
or  embalmer  to  provide  a  casket  price 
list,  outside  receptacle  price  list,  and  a 
general  price  list  in  the  form  and  manner 
required  by  Sections  453.2(b)  (2),  (3).  and 
(4)  of  the  Funeral  Rule.**  In  addition, 
state  law  expressly  incorporates  all  of 
Section  453.2(b)  by  reference.* Finally, 
state  law  requires  that  the  items  that 
must  be  itemized  under  the  Funeral  Rule 
must  be  included  on  the  general  price 
list  above  any  additional  items.  *^ 

However  several  of  the  afBrmative 
disclosures  required  to  be  included  in 
these  lists  by  various  provisions  of 
Section  453.3  of  the  Fimeral  Rule  do  not 
appear  to  be  required  by  state  law. 
Specifically,  the  following  affirmative 
disclosures  required  by  the  Funeral  Rule 
do  not  appear  to  be  required  by  state 
law: 

Except  in  certain  special  cases,  embalming 
is  not  required  by  law.  Embalming  may  be 
necessaiy,  however,  if  you  select  certain 
funeral  arrangements,  such  as  a  funeral  with 
viewing.  If  you  do  not  want  embalming,  you 
usually  have  the  right  to  choose  an 
arrangement  that  does  not  require  you  to  pay 
for  it  such  as  direct  cremation  or  immediate 
burial." 

If  you  want  to  arrange  a  direct  cremation, 
you  can  use  an  unflnished  wood  box  or  an 
alternative  container.  Alternative  containers 
can  be  made  of  materials  like  heavy 
cardboard  or  composition  materials  (with  or 
without  an  outside  covering),  or  pouches  of 
canvas.** 

In  most  areas  of  the  country,  no  state  or 
local  law  makes  you  buy  a  container  to 
surround  the  casket  in  the  grave.  However, 
many  cemeteries  ask  that  you  have  such  a 
container  so  that  the  grave  will  not  sink  in. 
Either  a  burial  vault  or  a  grave  liner  will 
satisfy  these  requirements.** 

The  goods  and  services  shown  below  are 
those  we  can  provide  to  our  customers.  You 
may  choose  only  the  items  you  desire. 
(However,  any  funeral  arrangements  you 
select  will  include  a  charge  for  our 
services]."  If  legal  or  other  requirements 
mean  you  must  buy  any  items  you  did  not 
specifically  ask  for.  we  will  explain  the 
reason  in  writing  on  the  statement  we 
provide  describing  the  funeral  goods  and 
services  you  selected.** 


»  Rule  306(A). 

"Rule  304(B). 

"Riile30t(A). 

'•l6CFR|453(a)(2Hli). 

"  16  CFR  453(b)(2). 

»oi6CPR435(cM2). 

"This  sentence  is  to  be  included  only  if  the 
funeral  provider  electa  to  make  the  fee  for  the 
service*  of  funeral  director  and  staff  nondeclinable, 
as  permited  by  16  CFR  453.4(b)(2)(iKA). 

**16CFR4S3  4(bM2)(iKA). 


Public  comment  is  sought  regarding 
the  degree  to  which  the  omission  of 
these  disclosures  affects  the  level  of 
protection  provided  by  state  law. 

(c)  Price  Disclosures  at  the 
Conclusion  of  the  Discussion  of  Funeral 
Arrangements.  With  the  exception  of  the 
two  distinctions  discussed  below,  the 
state  law  provisions  requiring  funeral 
establishments,  fimeral  directors,  or 
embalmers  to  give  an  itemized 
statement  of  the  goods  and  services 
selected  at  the  conclusion  of  the 
discussion  of  fimeral  arrangements  are 
identical  to  the  requirements  of  the 
Funeral  Rule.»» 

The  first  distinction  concerns  the 
companion  provisions  to  the  disclosures 
required  by  S  453.4(b)(2)(i)(A)  of  the 
Rule  that  inform  consumers  that  they 
have  the  right  to  select  only  the  goods 
€md  services  they  desire,  except  for 
those  required  by  law  or  in  other 
specified  circumstances.'*  Section 
453.3(d)(2)  of  the  Fimeral  Rule  requires 
any  legal,  cemetery,  or  crematory 
requirement  that  the  funeral  provider 
represents  to  persons  as  compelling  any 
purchase  to  be  identified  and  briefly 
described  in  writing  on  the  statement  of 
goods  and  services  selected.  However, 
although  state  law  requires  any  such 
requirement  to  be  disclosed  in  writing,  it 
does  not  specify  the  location  where  the 
disclosure  must  be  made.'*  In  addition, 
the  state  law  does  not  contain  a 
provision  requiring  the  following 
disclosure  on  the  written  memorandum: 

Charges  are  only  for  those  items  to  be 
used.  If  we  are  required  by  law  to  use  any 
items,  we  will  explain  the  reasons  in  writing. 

Sudi  a  disclosure  is  required  by 
9  453.4(b)(2)(i)(B)  of  the  Funeral  Role. 
However,  this  disclosure  does  appear  on 
the  model  form  for  the  statement  of 
funeral  goods  and  services  selected  that 
the  Board  appended  to  its  Rules." 

The  second  distinction  is  that  state 
law  requires  funeral  providers  to  include 
a  disclosure  on  the  statement  of  funeral 
goods  and  services  selected  notifying 
consumers  that  except  under  certain 
health  circumstances,  state  law  does  not 
require  the  purchase  or  use  of  caskets  or 
containers.'^  There  is  no  similar 
provision  in  the  Funeral  Rule. 

Public  comment  is  sought  on  the 
degree  to  which  these  distinctions  affect 
the  level  of  protection  afforded  by  this 
provision  of  state  law. 

(d)  Misrepresentations.  This  section 
of  the  notice  discusses  the  provisions  in 


*»  Compare  16  CFR  453.2(b)(S)  with  Rule  307. 
**  See  text  accompanying  note  32. 
»»  Rule  307(c). 

■*  See  Appendices  B  and  C  to  Exhibit  M  of  the 
Petition. 
"Id 


State  law  that  prohibit  certain 
representations.  One  factor  should  be 
considered  in  evaluating  the  relative 
levels  of  protection  afforded  by  state 
law  and  the  Funeral  Rule.  The  format  of 
the  state  law  differs  from  the  format  of 
the  provisions  of  the  Funeral  Rule.  The 
Funeral  Rule  was  drafted  specifically  to 
define  unfair  or  deceptive  acts  or 
practices  and  also  to  describe  the 
preventive  requirements  necessary  to 
address  those  acts  or  practices.  The 
state  law,  on  the  other  hand,  generaUy 
only  reflects  the  preventive 
requirements  provisions  of  the  Funeral 
Rule.  That  is,  state  law  prohibits  many 
practices  prohibited  under  the  Funeral 
Rule,  but  unlike  the  Funeral  Rule  does 
not  require  in  many  instances  a 
disclosure  to  consumers  regarding  the 
practices  to  remedy  the  effect  of  past 
practices.  In  other  instances  the  state 
law  does  not  define  the  unfair  or 
deceptive  act  or  practice,  but  only 
describes  the  necessary  preventive 
requirements.  Public  comment  is  sought 
on  how  the  difference  in  approach 
affects  the  level  of  protection  provided 
by  state  law. 

(i)  Embalming  Provisions.  Section 
453.3(a)(1)  prohibits  funeral  providers 
from  representing  that  state  or  local  law 
requires  that  a  deceased  person  be 
embalmed  when  such  is  not  the  case 
and  from  failing  to  disclose  that 
embalming  is  not  required  by  law  except 
in  certain  special  cases.  State  law 
contains  identical  prohibitions  except 
that  the  state  law  requirements  for 
embalming  are  also  included  among  the 
rule  provisions.'*  Thus,  in  the 
Commission's  view,  these  provisions  of 
state  law  do  not  raise  any  material 
issues  regarding  the  level  of  protection 
provided  by  state  law. 

The  state  law,  however,  does  not 
contain  a  written  disclosure  regarding 
embalming.  Further,  unlike  the  Rule  the 
state  does  not  appear  to  prohibit 
representations  that  embalming  is 
required  under  any  of  the  following 
circtunstances:  (1)  When  a  consumer 
wishes  to  have  a  direct  cremation:  (2) 
when  a  consumer  wishes  to  have  an 
immediate  burial;  (3)  when  the  remains 
are  to  be  placed  in  a  sealed  casket;  or 
(4)  if  refiigeration  is  available  and  the 
funeral  is  without  viewing  or  visitation 
and  there  is  to  be  a  closed  casket.  Such 
representations  are  specifically 
prohibited  by  §  453.3(a)(2)(i)  of  the 
Funeral  Rule.  Public  comment  is  sought 
on  how  these  omissions  affect  the  level 
of  protection  afforded  by  state  law. 

(ii)  Caskets  for  Cremations  Provisions. 
Section  459.3(bKl)  of  the  Funeral  Rule 


*■  Rule  303(A)(1). 
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prohibits  representations  that  state  or 
local  law  requires  a  casket  for  direct 
cremations  or  that  a  casket  (other  than 
an  unfinished  wood  box]  is  required  for 
direct  cremations.  State  law  contains  an 
identical  provision."  However,  the 
Commission  requests  public  conmient 
on  to  what  extent  the  omission  of  a 
disclosure  provision  in  state  law  similar 
to  that  contained  in  S  453.3(b)(2)  of  the 
Funeral  Rule  affects  the  level  of 
protection  afforded  by  state  law. 

(iii)  Provisions  Regarding  Preservative 
and  Protective  Value  Claims.  Section 
453.3(e)(1)  of  the  Funeral  Rule  prohibits 
representations  that  funeral  goods  or 
funeral  services  wrill  delay  the  natural 
decomposition  of  human  remains  for  a 
long-term  or  indefinite  time.  The  state 
law  has  a  similar  provision. 

Section  453.3(e)(2)  of  the  Funeral  Rule 
prohibits  representations  that  funeral 
goods  have  protective  features  or  will 
protect  the  body  from  gravesite 
substances  when  such  is  not  the  case. 
State  law  contains  a  similar  provision 
except  that  it  limits  the  protective 
claims  to  water  tightness  or 
airtightne8S.*°  Pubhc  comment  is  sought 
on  the  extent  to  which  this  distinction 
affects  the  level  of  protection  afforded 
by  this  provision  of  state  law. 

(iv)  Cash  Advance  Provisions.  Section 
453.3(f)  of  the  Funeral  Rule  prohibits 
representations  that  the  price  charged 
for  a  cash  advance  item  is  the  same  as 
the  cost  to  the  funeral  provider  for  that 
item  when  such  is  not  the  case,  and 
requires  funeral  providers  to  disclose 
the  existence  of  a  service  fee  if  a  charge 
is  made  upon,  or  a  rebate,  commission 
or  trade  or  volume  discount  is  retained 
by  a  funeral  provider.  State  law 
contains  a  similar  provision.*'  In 
addition,  state  law  prohibits  funeral 
providers  from  billing  for  cash  advance 
items  imless  the  net  amount  paid  for 
such  items  by  the  funeral  establishment 
is  the  same  amount  billed  to  the 
consumer.**  This  state  law  provision 
prohibiting  mark-ups  appears  to  obviate 
the  need  for  a  provision  requiring 
written  disclosure  of  the  existence  of  a 
mark-up  on  the  general  price  list. 

(e)  Required  Purchases — (i)  Casket  for 
Cremation  Provisions.  Section  453,4(a) 
of  the  Rule  prohibits  funeral  providers 
from  requiring  consumers  to  purchase  a 
casket,  other  than  an  unfinished  wood 
box,  for  direct  cremation.  Funeral 
providers  who  arrange  direct  cremations 
roust  make  an  unfinished  wood  box  or 
alternative  container  available  for  these 
arrangements. 


State  law  does  not  appear  to  prohibit 
funeral  providers  from  requiring 
consimiers  to  purchase  caskets  for  direct 
cremation.  In  addition,  there  does  not 
appear  to  be  a  provision  in  state  law 
that  requires  funeral  directors  who 
arrange  direct  cremations  to  make  an 
unfinished  wood  box  or  alternative 
container  available.  Rather,  state  law 
requires  funeral  directors  and 
establishments  to  display  all  in-stock 
inexpensive  caskets  and  containers  that 
are  regularly  offered  for  sale  and 
prohibits  displaying  these  items  imder 
less  favorable  conditions  that  other 
caskets  or  containers.**  State  law  does 
not,  however,  require  the  funeral  home 
to  sell  unfinished  wood  boxes, 
alternative  containers,  or  even 
inexpensive  caskets.  Rather,  imder  state 
law,  "inexpensive  caskets"  are  defined 
to  be  the  three  least  expensive  adult 
caskets  held  for  sale  by  that 
estabUshment.**  In  issuing  this  provision 
of  the  Funeral  Rule,  the  Commission 
noted  that  whilie  casket  prices  vary 
substantially,  even  the  least  expensive 
casket  typically  carried  by  a  funeral 
home  generally  costs  substantially  more 
than  a  non-casket  alternative.**  In  light 
of  this,  public  comment  is  sought 
regarding  the  level  of  protection 
afforded  by  this  provision  of  state  law. 

(ii)  Other  Required  Purchases.  Section 
453.4(b)  of  the  Funeral  Rule  prohibits  a 
funeral  provider  from  requiring 
consumers  to  buy  any  unwanted  goods 
or  services  in  order  to  buy  other 
requested  goods  or  services.  In  the 
Statement  of  Basis  and  Purpose,  the 
Commission  noted  that: 

"[b]y  bundling  all  of  the  preselected  goods 
and  services  together,  the  funeral  provider  is 
effectively  forcing  the  consumer  to  buy  items 
he  or  she  doesn't  want  as  a  condition  of 
providing  a  necessity  that  only  he  can 
provide:  Disposition  of  the  body ....  The 
evidence  suggests  that  a  significant  numt>er 
of  consumers  .  .  .  are  thereby  required  to  pay 
for  items  they  do  not  want  or  use.** 

No  analogous  provision  prohibiting 
such  tying  arrangements  is  contained  in 
state  law.  The  Commission  solicits 
comments  on  the  degree  to  which  the 
absence  of  such  a  provision  affects  the 
level  of  protection  provided  by  state 
law. 


••Rule  303(A)(3). 
*"  Rule  302(A)(5). 
«' Rule  303(A)(8). 
«•  A.R.S.  SecUon  32-1373(c). 


**Rule  302(A)(2).  In  addition,  the  Board  cites  two 
other  proviiion*  regarding  merchandise  and  service 
selection  techniques  that  the  Board  believes  are 
similar  to  {  453.4(a)  of  the  Funeral  Rule.  However, 
these  two  provisions  of  state  law  address  different 
practices  than  f  453.4(a)(1)  of  the  Funeral  Rule 
which  prohibits  the  required  purchase  of  a  casket 
for  direct  cremation.  These  two  state  law 
provisions,  therefore,  are  discussed  in  Part  n(C)(2) 
of  this  notice. 

"Rule  1013. 

^'SeeSBP  at  42280. 

**SSP  at  42281. 


(f)  Service  Provided  Without 
Approval.  Section  453.5  of  the  Funeral 
Rule  prohibits  funeral  providers  from 
charging  a  fee  for  imauthorized 
embalming  unless  required  by  law.  The 
Funeral  Rule  also  requires  a  written 
disclosure  informing  consumers  of  this 
provision  on  the  forms  given  to  them. 
State  law  contains  an  identical 
provision.*' 

2.  Provisions  of  Arizona  Law  Not 
Included  in  the  Fuineral  Rule 

The  state  law  also  requires  funeral 
establishments  to:  (1)  Display  their  three 
least  expensive  caskets  in  the  same 
general  manner  as  their  other  caskets 
are  displayed:**  (2)  promptly  release 
human  remains  upon  request  of  a  family 
member  or  other  authorized  person;**  (3) 
not  make  disparaging  statements 
concerning  merchandise  without  basis 
in  fact;  *•  and  (4)  not  represent  or 
insinuate  that  a  consumer's  concern  for 
price,  as  reflected  in  the  selection  of 
inexpensive  arrangements,  reflects  a 
lack  of  concern  for  the  deceased  or 
family,  neighbors,  or  fiiends.*' 

In  addition,  state  law  requires  each 
funeral  establishment  to  place  a  price 
card  on  each  casket  container  and 
outside  receptacle  offered  for  sale." 
Each  card  must  be  displayed  in  a 
conspicuous  manner  and  must  disclose 
the  itemized  retail  price  of  the 
merchandise.  Price  cards  for  caskets  or 
outside  receptacles  must  also  contain 
certain  descriptive  information  specified 
by  state  law. 

Another  feature  in  state  law  that  is 
not  addressed  by  the  Funeral  Rule  is  the 
requirement  that  each  funeral 
establishment  provide  a  copy  of  the 
consumer  information  pamphlet 
prepared  by  the  Board." 

Finally,  the  state  law  requires  funeral 
establishments  to  retain  the  price  lists 
and  memoranda  for  three  years,  rather 
than  the  one  year  requirement  imposed 
by  the  Funeral  Rule.**  , 

The  Commission  seeks  public 
comment  on  how  any  or  all  of  the 
protections  in  the  state  law  that  are  not 
addressed  by  the  Fimeral  Rule  affect  the 
level  of  protection  provided  by  the  state 
law. 


"Rule  302(A)(3). 

"Rule  302(A)(2).  See SBP at  42290  n.  317. 
"Rule  302(A)(4),  See  SBP  at  42289-00. 
"Rule  302(A)(9).  See  SBP  at  42290  n.  3ia 
'■Rule  306. 
"Rule  306. 

•*  Rule  30B.  A  draft  of  this  brochure  is  contained 
in  Exhibit  K  in  the  Arirona  petition. 
•^RuleSOB. 
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D.  Does  the  State  Administer  and 
Enforce  Its  Laws  EffectiveJy? 

The  flnal  element  of  S  453.9  of  the 
Funeral  Rule  concerns  the  State's 
willingness  and  ability  to  enforce  its 
laws.  Staffs  exemption  guidelines  ask 
States  to  snbmit  safRcient  information 
to  show  a  willingness  and  ability  to 
enforce  their  laws  effectively.  In  this 
section  of  the  notice,  the  information 
regarding  enforcemeRt  submitted  by  tjie 
Arizona  Board  in  the  Petition  will  be 
summarised. 

There  are  484  indrviduab  who  ate 
licensed  and  sulqect  to  the  State  law.  Of 
these,  384  are  liceased  funeral  directors 
and  embalmeta  while  74  have  oaiy 
embabners'  licenses.  In  iAdiiiou,  thera 
are  approximately  110  pgtahlinhmai^f 
licensed  by  the  Board. 

1.  Staffing 

The  Board  is  comprised  of  seven 
persons,  of  whom  not  more  than  three 
may  be  ftmeral  directors  or  embabners. 
The  Board  is  supported  adminntratively 
by  an  Executive  Director  and  clerical 
stafL  Sinoe  1977.  the  Board  b«8  used  the 
investigative  services  of  the  AriEona 
Attorney  Gaieral's  Office.  Accordmg  to 
the  Petitioa.  an  expeneaced  aeves^gatflr 
from  that  office  has  been  on  permanent 
assignment  to  the  Board  to  invectigate 
consumer  caapiaists  and  to  ooodtict 
random  coinpliaaoe  inflections  of 
funeral  establishioeata.  The  Boaid  also 
receives  legal  services  from  the 
Attorney  General.  Finally,  when 
necessary,  the  Board  is  empowered  to 
employ  hearing  officers,  citizen  advisory 
committees  and  professional  and 
clerical  assistance  as  may  be  required. 

2.  Funding 

Hie  fioaid  has  been  appropriated  the 


foUoaring  bvdget  for  dw  pasft  three 
years: 

Fiscal  Year  and  Amount 

1982-43  $ia400 
1983-84  $483)0 
1984-85        $77,100 

In  the  Petition.  Ae  Board  states  Aat  it 
received  a  97%  increase  in  funds  daring 
the  most  recent  legislative  session  in 
order  to  enable  it  to  admimster  and 
enforce  the  fnneial  laws  and 
regulations.  According  to  the  Petition, 
the  Board  will  likely  reqiiest  more  tfian 
$100,000  to  support  its  activities  during 
the  ises-se  fiscal  year. 

TTie  Board  notes  that  while  its  budget 
is  small  relative  to  the  federal 
appropriation  for  the  FTC,  the  following 
factors  must  be  considered:  {1}  The 
Board  members  are  not  paid  and  are 
only  reimbursed  for  expenses;  (2)  aH 
legal  services  and  mvestjgations  are 
provided  by  the  Attorney  General  and 
are  funded  through  that  agency's  budget; 
(3)  the  Board  regulates  only 
approximately  110  ^meral  homes;  and 
(4j  it  claims  to  al locate  its  modest  fiscal 
resources  efficiently. 

3.  Sanctions 

Under  State  law,  the  Board  is 
empowered  to  revoke  aadjor  suspend 
licenses  and  alao  impose  an 
administrative  penalty  as  aaactioas  in 
any  disciplinary  action.' '  Specifically, 
the  Board  may  suspead  licenses  tot  up 
to  90  days  for  first  violations  and  up  to 
180  days  for  a  aecond  violation.  The 
funeral  establishmeot'a  licease  may  be 
revoked  for  three  or  more  offenses  or  for 
any  sii^e  offense  which  results  in 
substantial  economic  or  other  iajury. 

In  addition,  the  Board  may  impose  an 
administrative  penalty  in  a  disciplinary 
action  for  each  offense  ia  aocndianoe 
with  tfie  fotlowteg  schedule: 


1  VhMion  rasuMng  in  luUtenM  jntaty  or  puMe  twm 

2  Violation  twolwnt  itthnwt  <no«p«  ■  m  mUmmnfoonduet 

3  Vntatnn  invcMng  polviM  Vnrmi  to  puUc  hMMh.  saMy  or  mttlmt... 

A.  Vioiatloo  molMit  •■*■•  <•  I — ■" •■ — "  '^-' 

Ottwr  wolatao* 


sieosi»st:MD 
sscotosuoo 
S5oeioS23n 

tsmmstim 

ssMtoSuwe 


■S«MHMhaMrt 


S1.Q00 10  s&ooo. 
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Remedies  under  dre  State  law  shotild 
be  compared  with  remedies  under  the 
Funeral  Rule.  Under  section  5(mJ(lJ(AJ 
of  the  Federal  Trade  Commission  Act. 
the  Commission  may  seek  civil  penalties 
in  a  United  States  District  Court  against 
any  funeral  provider  found  in  violatioa 
of  the  Funeral  Rule.  The  penalty 
assessed  may  be  up  to  ten  thousand 
dollars  Cor  each  violatioa.  Jtdareover,  the 
Commission,  pursiuat  to  secttoa  13(b)  4d 
the  Federal  Trade  Commission  Act  amy 


seek  preliminary  or  permanent 
injenctions  ki  a  Uaitod  States  Distoict 
Comt  for  violations  of  die  Fonerd  Itrde. 

4.  Private  K^bts  of  Action 

In  additicm  to  the  Stale  latwB 
a  dfluRtstei  eu  by  oie  Board,  Toe  Arizona 
Coosuaier  Frauds  Act  has  been 
interpreted  by  State  courts  to  aiilhariae 
individual  consumers  to  bring  privMe 


lawsaits  for  deceptive  practioes 
concerning  the  sale  of  funeral  goods  or 


services 


»fl 


5.  Enforcement  ftoceduzes 

State  law  requires  the  Board  to 
investigate  violations  in  accordance 
with  procedures  established  by  the 
Board.*'  Moreover,  State  law  does 
authorize  disciptinajy  proceedings.'*  AU 
complaints,  investigative  reports, 
documents,  exhibits,  and  other  materials 
relating  to  an  investigation  remain 
confidential  until  the  matter  is  closed,  a 
hearing  notice  is  issued,  or  until  the 
matter  is  settled  by  a  consent  order.  The 
licensee  subject  to  the  complaint  will  be 
notified  of  the  name  of  the  complainant 
within  30  days  after  the  initiation  of  an 
inwestigatioa  Hie  aase  of  the 
complainaat  aad general  nature  of  the 
complaint  may  be  released  to  the  public 
by  the  Board  after  notification  to  the 
licensee. 

In  addition.  State  law  allows  tlK 
Board  to  appoint  a  citizen  advisory 
committee  connpraing  enfarcement 
matters.''  The  commtttee  is  to  be 
comprised  of  four  fmeral  directors,  four 
lay  nembera,  and  one  representative  of 
State  or  local  govemmenL  Its  fsncttoa  is 
to  review  and  evaloBte  investigative 
files  referred  to  it  by  the  Board,  bold 
voluntary  informal  interviews,  and  make 
advisory  recommendations  to  the  Board. 
The  Board,  in  its  sole  discretion,  may 
accept,  reject,  or  motfify  the  committee's 
advisory  reoommendatians.  No  mention 
of  ibe  committee's  oomposition  or 
activities  is  made  in  die  Petition.  Several 
news  articles  appended  to  die  Petition 
discuss  litigation  broug^  by  the  Arizona 
Funeral  Directors  Association  in 
opposition  to  the  original  pronndgation 
of  diis  provision  of  Slate  law.** 

6.  History  <tf  Enforcement 

During  the  five  year  period  ending 
April  30. 1984.  the  Board  conducted  115 
iirvestigations  in  response  to 
information  received  about  violations  of 
State  law.  During  the  same  period,  the 
Board  also  completed  94  conqdiance 
inspections,  usually  conductul  at 
random,  to  determine  whether  funeral 
homes  were  foIlowlAg  Arizona  price 
disdosiue  requirements.  The 
compliance  inspection  also  included 
consumer  surveys  to  determine  the  level 
of  consumer  satisfaction. 


••  Rule  124. 


*•  Sellinger  v.  Aveifoy  Mobile  HameSaiat,  IVD 
Ariz.  573. 

»'  Rule  121. 

••  Rule  122. 

•*  Rule  108. 

*°  See  article*  appended  lo  end  tttmig^mai 
Petition. 
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As  a  result  of  these  activities,  during 
that  period  the  Board  initiated  eleven 
enforcement  actions  resulting  in  the 
imposition  of  $8,400  in  civil  penalties 
and  $8,287  in  restitution  payments  to 
consiuners.  The  average  civil  penalty 
was  $1,400  and  the  highest  civil  penalty 
imposed  was  $2,500.  The  average 
consumer  restitution  payment  was 
approximately  $700  and  the  highest 
individual  payment  was  $2,500.  Eight  of 
the  Board's  enforcement  actions 
occurred  during  the  two  year  period 
ending  April  30, 1984,  resulting  in  an 
aggregate  of  $10,883  in  civil  penalties 
and  consumer  payments  and  oe 
revocation  action.  According  to  the 
Petition,  the  majority  of  the  Board's 
enforcement  actions  concerned 
deceptive  practices,  embalming  without 
permission,  or  failure  to  provide  price 
disclosures.  However,  the  Petition  does 
not  contain  a  detailed  breakdown  of  this 
information. 

The  Board  also  offers  its  opinion  that 
the  adoption  of  price  disclosure  and 
deceptive  practices  rules  in  June,  1981 
has  resulted  in  a  higher  level  of 
compliance  with  State  laws.  The  Board 
attributes  this  to  the  communication  of 
definitive  standards,  the  perception  that 
the  State  laws  would  be  vigorously 
enforced,  and  greater  consumer 
awareness  of  State  funeral  laws. 

Finally,  the  Board  points  to  following 
level  of  consumer  complaints  as 
evidence  of  improving  compliance 
levels: 

Fiscal  Year  and  Number  of  Complaints 

1979-80—48 
1980-81—37 
1981-82— undisclosed 
1982-83—30 
1983-84—20 

The  Commission  seeks  public 
comment  on  whether  the  Petition 
demonstrates  that  Arizona  has 
demonstrated  that  it  has  enforced  and 
administered  its  State  law  effectively. 

List  of  Subjects  in  16  CFR  Part  453 

Funerals,  Trade  practices. 
By  direction  of  the  Commission. 

Emily  H.  Rock, 
Secretary. 

[PR  Doc.  85-26402  Filed  11-5-85:  8:45  am) 
WatWQ  CODE  trso-oi-M 


16  CFR  Part  453 

Trade  Regulation  Rule;  Funeral 
Industry  Practices 

AQENCV:  Federal  Trade  Commission. 


action:  Request  for  public  comment  on 
petition  by  State  of  Texas  for  Statewide 
exemption  from  Trade  Regulation  Rule. 

summary:  The  Federal  Trade 
Commission  seeks  public  comment  on 
the  request  by  the  State  of  Texas  for 
exemption  from  the  trade  regulation  rule 
concerning  funeral  industry  practices,  16 
CFR  Part  453.  To  facilitate  public 
consideration  and  comment,  the 
Conunission  has  sununarized  the 
information  in  the  Texas  petition.  In 
addition,  the  Commission  has  outlined 
the  exemption  process  it  intends  to 
follow.  Moreover,  the  Commission 
invites  public  comment  on  the  petition 
generally  and  on  certain  questions 
specifically. 

DATE:  Public  comment  will  be  accepted 
until  January  6, 1988. 

ADDRESS:  Comments  should  be 
captioned:  'Texas  Petition  for  Statewide 
Exemption  from  the  Funeral  Rule,"  FTC 
File  No.  215-46,  and  should  be  submitted 
to  the  Office  of  the  Secretary,  Room  136, 
Federal  Trade  Commission, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT 

Copies  of  the  petition  can  be  obtained 
from  the  Public  Reference  Room,  Room 
130,  Federal  Trade  Commission,  6th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580,  (202)  523-3598.  Inquiries  about 
this  notice  can  be  addressed  to:  Raouf 
M.  Abdullah,  202/376-2801  or  Lewris 
Rose,  202/376-2863;  Attorneys,  Division 
of  Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington,  DC  20580. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  February  21, 1984,  the  Texas  State 
Board  of  Morticians  *  (hereinafter  "the 
Board")  filed  a  petition  for  Statewide 
exemption  pursuant  to  §  453.9  of  the 
Funeral  Rule."  The  Board  supplemented 
the  petition  by  filings  dated  July  11, 
1984.»  August  22, 1984,*  October  5, 


>  The  petition  was  Tiled  by  the  Texai  Stale  Board 
of  Morticians  which,  according  to  the  Texas 
attorney  general,  is  the  State  agency  charged  with 
primary  regulation  of  the  funeral  industry. 

*  The  Texas  petition  has  been  placed  on  the 
public  record  and  is  identified  as  Document  XXIII-2 
in  FTC  File  No.  215^16. 

*  This  document  contains  proposed  rules 
recommended  to  the  Board  by  its  legal  counsel.  It  is 
identified  in  FTC  File  No.  215-46  as  Document  No. 

xxni-3. 

*  This  document  contains  a  statement  from  the 
attorney  general's  office  concerning  the  powers  of 
the  Board  to  regulate  the  funeral  industry  in  Texas. 
It  is  identined  in  FTC  File  No.  215-46  as  Document 
No.  XXlII-4. 


1984,"  December  14, 1984,"  December  21. 
1984,'  and  February  28, 1985.» 

Section  453.9  of  the  Funeral  Rule 
states: 

If,  upon  application  to  the  Commission 
by  an  appropriate  state  agency,  the 
Comjnission  determines  that: 

(a)  There  is  a  state  requirement  in 
effect  which  applies  to  any  transaction 
to  which  this  nile  applies;  and 

(b)  Hiat  state  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as,  or  greater  than,  the 
protection  afforded  by  this  rule; 

then  the  Commission's  rule  will  not  be 
in  effect  in  that  state  to  the  extent 
specified  by  the  Commission  in  its 
determination  for  as  long  as  the  state 
administers  and  enforces  effectively  the 
state  requirement 

The  purpose  of  S  453.9  of  the  Funeral 
Rule  is  to  encourage  federal-state 
cooperation  by  permitting  appropriate 
state  agencies  to  enforce  their  own  state 
laws  that  are  equal  to  or  more  stringent 
than  the  Funeral  Rule.*  In  addition, 
section  19(a)  of  the  FTC  Improvements 
Act  of  1980  required  the  Conunission  to 
include  an  exemption  procedure  in  the 
Funeral  Rule.'* 

In  the  Statement  of  Basis  and  Purpose, 
the  Commission  stated  that  among  the 
factors  that  will  be  considered  in  the 
evaluation  of  petitions  for  statewide 
exemption  filed  pursuant  to  §  453.9  of 
the  Rule  are:  (1)  The  existence  of  any 
private  rights  of  actions  for  an  aggrieved 
consumer;  (2)  the  scope  and  format  of 
required  disclosures  to  funeral 
consumers;  and  (3)  the  means  available 
to  the  state  to  effectively  administer  and 
enforce  its  law." 

The  effect  of  a  grant  of  exemption  by 
the  Commission  to  a  state  is  that  the 
Funeral  Rule  will  no  longer  be  in  effect 
in  that  state  so  long  as  the  state 
administers  and  enforces  effectively  its 
law. '^  The  Commission  has  stated  it 


*  This  document  contains  recently  adopted  rales 
promulgated  by  the  Board.  It  is  identified  in  FTC 
File  No.  215-46  as  Document  XXIIl-5. 

*  This  document  contains  a  summary  of  recent 
enforcement  activity  by  the  Board.  It  is  identified  in 
FTC  File  No.  215-46  as  Document  XXIU-6. 

'  This  document  contains  a  summary  of  recent 
enforcement  activity  by  the  Board.  It  is  identified  in 
FTC  File  No.  21^-46  as  Document  XXIII-7. 

*  This  document  contains  a  letter  from  the 
Board's  executive  director  in  which  he  explains  how 
and  when  the  Board  recently  amended  its  rules  and 
regulations.  In  addition,  it  contains  copies  of  the 
Texas  Register  in  which  the  above  mentioned 
amendments  were  published.  The  above  document 
is  identified  in  FTC  File  No.  215-46  as  Document 
XXUl-13. 

'Statement  of  Basis  and  Purpose  [hereinafter 
cited  as  "SBF'],  47  FR  4228a  422S7  (SepL  24. 1062). 
■•Pub.  L  No.  96-252  ig(d},  15  U.&C  67(a)  note  13. 
"Supra  note  0. 
"SBPat42287. 
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intends  to  deiennine  the  appropriate 
relationship  between  the  Fuoeral  Role 
and  the  state  law  an  a  case-by-case 
basis  in  the  context  of  an  exemption 
proceeding  conducted  pursuant  to  {  I.IB 
of  the  Conuntssioo's  Roles  of  Praotioe.'' 

Because  Section  1.16  of  tbe 
Commission's  Riues  of  Practice  does  not 
apply  solely  to  petitions  lor  statewide 
exemption  from  trade  fetation  rules, 
the  Bureau  of  Coasuiner  I¥otectioo 
published  exemption  gutdeiines  to  assist 
states  desuiog  to  petition  for  an 
exemption.  "Although  these  staff 
guidelines  were  not  formally  appnsved 
or  adopted  by  the  CommlBsion.  they 
represent  the  views  of  the  Bureau  of 
Consumer  Protection.'* The  staff 
exemption  guidelines  explain  the 
procedures  that  staff  will  follow  in 
handliitg  requests  far  statewide 
exemptions  &om  the  Commission's 
Funeral  Rule  and  explain  procedures 
that  staff  will  recommend  diat  the 
Commission  follow  in  granting  or 
denying  such  exemptions. 

SpedJBcally.  the  guidelines  explain:  (1) 
What  materials  states  should  submit  as 
part  of  a  complete  exemption 
application:  (21  what  procedures  are 
required  by  current  Commission  rules 
for  considering  exemption  appliations; 
and  [3]  what  specific  procedures  staff 
will  recommeiul  that  the  Commission 
use  in  granting,  denying  and  revoking 
exemptions  under  the  Fimeral  Rule. 

The  exemption  guidelines  also  state 
that  additional  procedures  for  pubUc 
participation  may  be  scheduled  if 
necessary  for  a  hdl  and  fair  presentation 
of  significant  factual  issues,  such  as 
where  cross-examination  is  necessary. *• 
A  determination  as  to  whether  sucb 
procedures  will  be  necessary  has  not 
been  made  at  this  time.  Tlie  guidelines 
list  information  that  should  be  contained 
in  any  such  request.  Any  request  should 
be  sent  to  the  Office  of  the  Secretary. 

In  staffs  state  exemption  guidelines, 
staff  suggested  a  complete  application 
be  comprised  of  the  following 
information:  (1)  A  copy  of  all  relevant 
state  statutes,  rules,  regulations  and 
court  cBaes:  {2}  a  statement  comparing 
the  state  law  witli  the  Fwwral  rI^  on  a 
provision  by  provision  basis,  which 
explains  how  the  state  law  ajqilies  to 
the  same  transactions  as  the  Funeral 
Ruie  and  bow  tbe  state  law  afEords  an 
ovRall  level  of  prat  ectian  to  oonsoiners 
that  is  etpiai  to  or  greater  than  the 


"Id. 

■*S0  PR  12SZ1  (Mar.  29. 1985). 

'*Tlie  faMdne*  tyedicaBy  «We  tint  inaofar  ft 
tba  jBwWiBBi  naoDOT  na  pnoaoafea  wfajai  atan 
imewlaWrBCi— ■■<.<»  riwiaainniwnaliia 
free  to  adopt  different  procedure*. 

'*Supm  note  13  at  12S25-2B. 


protectiaai  afforded  by  die  Fboeral  Rule: 
(3)  saffident  infonsatioa  to  deoioastrate 
the  state's  wiHiwgf  as  and  ahdiity  to 
effectively  administer  and  enforce  its 
law;  and  (4)  a  statement  from  the  stale's 
attorney  general  that  tke  state  («w 
provide*  adequate  aothority  to  sapport 
the  raiea,  regulatioiis,  conchMions, 
interpretations,  potioies  and  procedures 
described  in  the  sta4e<Beat  submitted  in 
the  application  for  the  statewide 
exemption  from  the  Funeral  Rule.'' 

The  staff  exemption  guidelines  state 
that  once  a  complete  application  for 
statewide  exemption  has  been  received, 
staff  will  recommend  diat  the  material 
be  placed  on  the  public  record,  publish  a 
notice  in  the  Fedaral  Register  and  allow 
a  period  of  time  for  interested  persons  to 
subnut  written  comments. 

To  facilitate  public  comment  on  the 
facts  and  issues  presented  in  tbe ' 
petition,  tbe  differences  and  similarities 
between  tbe  FTC  Rule  and  State  Law 
have  been  suranarized  below.  > 

II.  Tiie  Texas  Patinou 

A.  Background 

As  noted  abave.  the  l^exas  petition 
was  onginally  filed  on  Febniafy  21. 
1984.  The  subautted  material  indicated 
that  tbe  statement  from  tbe  attorney 
general  represented  that  the  Texas  State 
Bond  of  Mortidans  is  ^le  primary 
agency  lesponuble  for  enforcement  of 
the  state  laws,  raki  sad  regulafions  fior 
the  foneral  industry  and  tbecefore.  is 
the  apfRopriate  state  ageac;y  to  request 
an  exenptioa.'*  On  April  S.  1^B4.  staff 
wrote  to  the  Board  and  requested 
information  from  the  attorney  general 
regarding  the  support  in  the  state  law  for 
the  Board's  rules,  regulations, 
conclusions,  interpretations,  policies 
and  procedures  as  described  in  the 
petition.'* 

On  July  11,  lfl64,  the  Board  notified 
staff  by  letter  that  the  assistant  attorney 
general  who  serves  as  the  Board's  legal 
counsel  had  reviewed  die  petition  and 
had  recommended  that  the  Board  amend 
its  rules  and  regulations.  In  addition,  the 
Boaid  incfaded  a  copy  of  the  rdes  and 
regulations  that  its  legal  oownel  had 
recommended  the  Board  adopt'* 

On  Ao^ist  22.  liM4,  tbe  Boaid 
responded  to  staffs  mqnest  of  April  9, 
1984,  for  a  statement  from  the  attorney 
general*^  In  that  letter,  the  Board 


requested  staff  to  oonstdo'  Its 
applicatioa  oomplete.  However,  staff 
informed  the  Board  by  letter  dated 
September  19. 1964,  that  becaase  the 
proposed  amendments  to  the  stale's 
funerd  mles  and  regafations  had  not 
been  officially  adopted,  staff  would  hold 
the  petition  in  abeyance  until  the  Board 
officially  adopted  the  proposed 
amendments  to  its  rules  and 
regulations." 

On  October  10, 1984.  staff  received 
copies  of  tbe  newly  adopted  portions  of 
the  Board's  rules  and  regulations.*^ 
However,  as  explained  in  more  detail  la 
Part  II,  a  6  of  this  notioe.  sUff  then 
requested  additional  infornfiation  from 
the  Board  coocefiung  recent  aliegatious 
about  eaibrceraeBt  of  the  state  law.  On 
November  1, 1984,  staff  was  notified  tbdt 
this  iaforraation  was  not  available.  Staff 
requested,  as  an  alternative,  that  the 
Board  provide  a  summary  of  the  cases 
the  fioaid  bad  invest^ted  ka  tbe  year 
since  the  petition  was  initially  filed.^'' 
The  executive  director  of  tbe  Boaid 
agreed  to  poovide  dw  infoiaiation.  This 
infoonation  was  feceived  on  December 
26.  ige4.^'»  The  final  submission.  ofGkaal 
copies  of  the  newly  amended  ndes  and 
regulations,  was  received  by  staff  on 
March  4, 1985.«« 

The  remamder  of  this  notice 
summarizes  and  analyzes  the  Texas 
petition  witfi  respect  to  the 
Commission's  criteria  for  statewide 
exemption  from  trade  regulation  rules. 

B.  Does  the  State  Law  Apply  to 
Transactions  to  Which  the  Funeral  Ruie 
Applies? 

The  state  law  regulating  funeral 
practices  was  enacted  by  the  state 
legislature  and  is  known  as  the  State 
Mortuary  Laws."  In  addition,  pursuant 


' '  Supra  note  13  at  12522-23. 

".S((pre  note  2,  at  Criterion 'Seven. 

'  •  OocwBent  Na  XUV-a.  in  TTC  FOe  Na  ZIS-W. 

■o&t^noAOtaX 

' '  Supra  note  4. 


»'  ThU  letter  it  luted  lo  FTC  File  Na  215^6  as 
Oocumeni  Nt>.  XXIV-1S.  This  atep  was  taken  ta 
ensure  that  the  Commission's  resources  would  not 
be  expended  to  andyze  a  st«te  law  Aat  kad  boI 
been  adopted  and  was  still  subject  to  further 
modiflcation.  The  Role  dearly  require*  the 
applicable  slate  law  to  be  (aefiect  when  un 
exemption  is  granted.  Although  the  Rule  dues  not 
specify  that  the  state  law  must  be  in  eOect^'ban^in 
exemption  proceeding  is  initiated,  an  exemption 
proceeding  should  not  be  intiated  if  the  state  (aw  is 
not  in  Tauil  /amxv  M  tubiact  to  &u4ker 
modification. 

"  Supn  note  5. 

**  These  cases  are  relevant  to  the  Board's 
administration  and  enforcement  of  the  state  law 
l>ecause  the  greater  part  of  the  mertaary  laws  apai 
which  the  petition  is  based  took  effect  September  I, 
1983.  October  5. 1964.  or  February  7. 1985— after  th*: 
initial  petition  waa  aufcnMM. 

••  Supro  note  7. 

''*  Supra  note  8. 

"  Tex.  Aev.  Civ.  Stal.  ait.  4tn!b. 
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to  the  Texas  Administrative  Procedure 
the  Texas  Register  Act  the  Board 
promulgated  rules  and  regulations 
supplementing  the  requirements 
contained  in  tfie  State  Mortuary  Laws.^ 
Thus,  both  the  state  statutes  and  the 
Board's  administrative  code  must  be 
consulted  to  determine  how  Texas 
regulates  at-need  funeral  practices. 

1.  Is  the  Coverage  of  the  SUte  Law  the 
Same  as  the  Funeral  Rule? 

With  the  exception  of  9  453.4(a],  the 
Funeral  Rule  applies  solely  to  the  acts 
and  practices  of  fonerai  providers." 
Section  453.1(i)  of  the  Funeral  Role 
defines  a  funeral  provider  as: 

.  .  ■  any  peraoa.  partnership  or  corporation 
that  sails  or  ofiers  to  sell  funerai  goods  ood 
funeral  services  to  the  public. 

Section  453.1(c)  of  the  Funeral  Rule 
defines  funeral  goods  as: 

...  the  goods  which  are  sold  or  offered  for 
sale  directly  to  tlie  pabbc  for  use  in 
connection  with  funeral  services. 

Funeral  services  are  defined  in 
Section  453.1(k]  of  the  Funeral  Rule  as: 

.  .  .  any  services  which  may  be  used  to  care 
for  and  prepare  deceased  human  bodies  for 
burial,  cremation  or  other  final  disposition; 
and  arrange,  supervise  or  conduct  the  funeral 
ceremony  or  tlie  final  disposition  of  deceased 
human  bodies. 

Thus,  in  order  to  be  covered  by  Ae 
Commission's  Rule  and,  therefore, 
obliged  to  comply  with  its  provisions, 
funeral  providers  must: 

(1)  Sell  or  offer  to  sell  funeral  goods; 

(2)  Sell  or  offer  to  sell  services  to  care 
for  and  prepare  the  deceased  remains 
for  final  disposition:  and 

(3)  Provide  services  to  arrange, 
supervise  or  conduct  the  final 
disposition. 

The  Texas  law  underlying  the  petition 
applies  in  some  instances  to  "funeral 
directors"  and  in  others  to  "funeral 
providers."  Funeral  directors  are  defined 
as; 

(1) ...  a  person  who  for  compensation 
engages  in  or  conducts,  or  who  holds  himself 
out  as  being  engaged,  for  compensation,  in 
preparing,  other  than  by  embalming,  for  the 
burial  or  disposition  of  dead  human  bodies, 
and  maintaining  or  operating  a  funeral 
establishment  for  the  preparation  and 
disposition,  or  for  ti>e  care  of  dead  human 
bodies. 


"For  sxample.  both  the  statutory  law  and  the 
code  prescribe  iDfonnation  that  funeral  providen 
must  include  oo  the  retaiJ  prica  list.  See  Tex.  Rev. 
Civ.  Stat.  art.  4582b  l.S:  22  Texas  Administrative 
Code  (hereinafter  cited  as  TAC)  section  203.9.  The 
Commission  refers  to  the  various  Texas  mortuary 
laws,  rules  and  regulatioas  as  the  "stale  law"  and 
clarifies  the  source,  when  appropriate,  by  footnote. 

"Section  4S3.4(a)  applies  to  crematories 
regardless  of  whether  or  not  they  meet  the 
derinition  of  "fuaeral  provider." 


(2)  A  person  who  acts  as  a  funeral  director 
wilhout  holdiitg  a  funeral  director  license 
violates  this  Ad  This  sobdiviBion  dose  not 
apply  to  a  registered  apprentiee  wrho  works 
under  the  ■uparvMan  of  ■  Ifemsed  funeral 
director.  A  panao  «Aa  is  angled  in  the 
buaiaeaa  of  fuaaral  diractiaf  or  who  holds 
himself  or  bacsalf  out  to  the  pubhc  as  a 
funeral  director  shall  be  a  lioensad  funeral 
director." 

Under  state  law,  "fimeral  providers" 

are: 

.  .  .  any  person,  partnership  or  corporation 
that  selis  or  afkn  to  seH  funeral  goods  and 
funeral  services  to  the  public" 
However,  the  state  law  does  not  define 
funeral  goods.**  Rather,  it  defines 
"funeral  merchandise"  as: 

.  .  .  merchandise  sold  primarily  for  use  in 
funeral  cefemooies,  for  ambalmiag  or  for  the 
care  and  preparation  of  deceased  human 
bodies  for  burial,  cremation  or  other 
dispositioii.** 

The  State  law  defines  "funerai 
service"  as: 

.  .  .  services  peifuiuied  incident  to  funeral 
ceremonies  or  for  tlie  care  and  preparation  of 
deceased  hunan  tmdies  for  buhal.  cremation 
or  other  disposition  and  includes 
embalming.*^  • 

Thus,  imlike  the  Funeral  Rule,  under 
state  law  the  term  "ftineral  provider"  is 
not  limited  to  those  persons  who 
"arrange,  supervise  or  coiuiuct  the 
funeral  ceremony  or  the  final  disposition 
of  deceased  human  bodies,"  in  addition 
to  selling  or  offering  funeral  goods  and 
services.  Thus,  the  state  law  may  be 
broader  in  scope  and  coverage  than  the 
Commission's  Rule.  However,  under  the 
state  law  only  funeral  directors  are 
required  to  comply  with  the  following 
provisions:  Tdephone  Price 
Disclosure:**  Presentation  of  a  Retail 
Price  List  **and  Presentation  of  the 
Written  MemorandiUL*^  In  addition, 
while  i  203.11  of  the  Texas 
Administrative  Code  (hereinafter  called 
the  TAC]  states  that  fiineral  providers 
must  not  engage  in  any  of  the  imfair  or 
deceptive  acts  or  practices  defined  in 
that  section  of  the  TAC  only  licensed 
funeral  directors  are  required  to  comply 
with  the  preventative  reqtiirements  set 
forth  in  that  section. 

Tlie  Commission  requests  public 
comment  on  to  what  extent  if  any,  the 


"Tex.  Rev.  Civ.  StaL  art  4582b  section  I.A. 

"22  TAC  203.1. 

"Terms  of  art  from  the  Funeral  Rule  which  are 
used  in  the  state  law  without  a  definition  include-, 
"alternative  oontainer,"  "funeral  goods,"  "onter      * 
burial  coBtainer, "  "unfinished  wood  box,"  "services 
of  funeral  director  and  stafl"  and  "statement  of 
services  selected." 

"Tex.  Rer.  Civ.  Stat  art  4Se2b  section  IM, 

**  Id.  section  lA. 

"22TAC203A 

"Tex  Rev.  Qv.  SUL  art  4S82b  section  3.H(22). 

"/rf  section  3ii(23) 


use  of  both  terms,  "funeral  provider" 
and  "funeral  director"  alternately,  in 
various  provisions  of  the  state  law 
affects  the  state  law's  coverage,  and  the 
amount  of  protection  afforded  to 
consumers. 

A  second,  and  related  issue  is  that  the 
state  law  specifkaHy  appears  to  limit 
the  obligation  to  comply  with  the  above 
mentioned  provisions  to  licensees.  In 
contrast  the  obligation  to  comply  with 
the  Commisaian's  Rule  is  not  limited  to 
licensees.  Thus,  it  is  not  clear  whether, 
under  state  law,  third-party  sellers  of 
ftmeral  goods  and  service  who  arejiot 
licensees  would  be  required  to  present 
the  "retail  price  list"  or  the  "written 
memorandiun."  provide  price 
information  over  the  telephone  to 
persons  who  wish  to  make  fimeral  * 
arrangements,  or  comply  with  the 
preventative  requirements  in  fi  203.11  of 
the  TAC. 

For  an  example  of  the  situation 
described  above,  the  Commission  notes 
that  according  to  the  executive  director 
of  the  Board  and  the  eqaal  counsel  to 
the  Board,  sellers  of  prepaid  or 
prearranged  fimeral  contracts  do  not 
have  to  be  licensees,  nor  must  they 
necessarily  work  for  licoised  funeral 
establishments.  Thus,  because  the  state 
law  applies  only  to  licensees,  they  do 
not  it  appears,  have  to  comply  with  the 
state  law.** 

Prepaid  or  prearranged  funeral 
contracts  are  regulated  by  the  Texas 
Banking  Department  ••The  Banking 
Department  does  not  have  a 
requirement  comparable  to  either  tlie 
Funeral  Rule  or  the  state  law.  llius,  it 
appears  an  entire  category  of  funeral 
transactions  (prepaid  or  prearranged 
funeral  contracts)  is  not  regulated  by  the 
Board.  The  executive  director  stated 
that  if  an  unlicensed  seller  of  prepaid  or 
prearranged  funeral  items  is  an  agent  for 
a  licensed  funeral  establishment  the 
funeral  establishment  may  possibly  be 
liable  for  violations  of  the  state  law 
committed  by  the  unlicensed  seller  of 
prepaid  or  prearranged  funeral 
contracts.** 

The  Commission  seeks  public 
conmient  on  how  the  exemption  form 
coverage  of  the  state  law  for  unlicensed 
funeral  providers  and  sellers  of  prepaid 
or  prearranged  funeral  goods  and 
services  affects  the  scope  of  the  state 
law  and  its  level  of  protection. 


"  Telephone  discussion  between  executive 
director  and  staff  December  12. 1964.  and  meeting 
between  staff  and  cxKinsel  to  the  Board  held 
December  28.  ISM.  Memoranda  of  i>oth  discussions 
are  identified  in  FTC  File  No.  215-46  respectively  as 
XXIU-8  and  XXIU-«. 

*  Tex.  Rev.  C/V.  StaL  art  S4eb. 

"See  22  TAC  section  203.3(b). 
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2.  Definition  Issues 

a.  Identical  Provisions  in  Both  Laws. 
The  following  definitions  are  identical  in 
both  the  Funeral  Rule  and  the  state  law: 
cash  advance  items/'  casket,*' 
cremation  *'and  direct  cremation.**  As 
such,  they  do  not  raise  material  issues 
regarding  whether  or  not  the 
Commission  should  grant  an  exemption 
to  Texas. 

b.  Dissimilar  Definitions  in  Both 
Bodies  of  Law.  i.  Alternative  Container. 
Section  453.1(b)  of  the  Funeral  Rule 
defines  an  alternative  container  as: 

...  a  non-metal  receptacle  or  enclosure, 
without  ornamentation  or  a  fixed  interior 
lining,  which  is  designed  for  the  encasement 
of  hugian  remains  and  which  is  made  of 
cardt)oard.  pressed-wood.  composition 
materials  (with  or  without  an  outside 
covering)  or  pouches  of  canvas  or  other 
materials. 

By  deflning  alternative  container 
speciHcally,  the  Funeral  Rule  clarifies 
the  consumer's  right  to  use  non-metal 
and  non-wood  containers  as  a  substitute 
for  a  traditional  casket  when  purchasing- 
a  direct  cremation. 

The  state  law  has  a  corresponding 
term  and  definition  called  "suitable 
container,"  which  is  deBned  as: 

...  a  container  other  than  a  casket  that  can 
be  used  to  hold  and  transport  a  deceased 
human  body.** 

Unlike  the  state  law,  the  Funeral  Rule 
gives  specific  examples  of  the  types  of 
products  which  may  be  used  as 
alternative  containers.  Moreover,  the 
Funeral  Rule  details  the  types  of 
material  used  in  alternative  containers. 
The  state  law  does  not. 

The  Commission  requests  public 
comment  regarding  whether  the  state 
law  definition  of  suitable  container 
limits  or  broadens  the  type  of  container 
that  can  be  used  for  direct  cremation 
under  the  state  law  and  the  effect  this 
has  on  the  level  of  protection  provided 
by  state  law. 

ii.  Crematory.  Section  453.1(g)  of  the 
Funeral  Rule  deRnes  a  crematory  as: 

.  .  .  any  person,  partnership  or  corporation 
that  performs  cremation  and  sells  funeral 
goods. 

The  state  law  defines  crematory  as: 

.  .  .  any  person,  partnership,  or  corporation 
that  performs  cremation.*" 


♦'  Compare  16  CFR  4S3.1(c)  with  22  TAG  {  203.1. 
"  Compare  16  CFR  «3.1(d)  with  22  TAG  i  203.1. 
-Compare  18  GFR  453.1(0  with  22  TAG  |  203.1. 
-Compare  16  CFR  453.1(h)  with  22  TAG  §  203.1. 
**  22  TAG  fection  203J(Q). 
«*  Id  lection  203.1. 


The  state  law  definition  of  crematory 
appears  to  be  broader  than  the  Funeral 
Rule  definition  because  crematories 
need  not  sell  funeral  goods  under  the 
state  law  definition.  The  Commission  is 
aware  that  some  crematories  do  not  sell 
feneral  goods  and  therefore  would  not 
fall  within  the  Funeral  Rule's  coverage. 

Public  comment  is  sought  on  whether 
the  difference  in  the  state  law  definition 
affects  the  level  of  protection  provided 
by  the  state  law. 

iii.  Outer  Burial  Container.  Section 
453.1(m)  of  the  Funeral  Rule  defines 
outer  burial  containers  as: 

.  .  .  any  container  which  is  designed  for 
placement  in  the  grave  around  the  casket 
including,  but  not  limited  to,  containers 
commonly  known  as  burial  vaults,  grave 
boxes,  and  grave  liners. 

The  state  law  uses  the  term  "outer 
enclosure"  to  designate  the  same  type  of 
container.  It  is  defined  as: 

...  an  enclosure  or  container  placed  in  the 
ffave  at>ove  or  around  the  casket  and 
includes  burial  vaults,  grave  boxes,  and  grave 
liners.  *' 

Although  the  state  law  definition  is 
not  identical  to  the  Fimeral  Rule,  it 
appears  to  be  the  practical  equivalent  of 
the  Funeral  Rule.  Thus,  the  Commission 
believes  it  does  not  raise  a  material 
issue  concerning  the  comparative  level 
of  protection. 

iv.  Person.  Section  453.1  (a)  of  the 
Funeral  Ride  defines  a  person  as: 

any  individual,  partnership,  corporation, 
association,  government  or  governmental 
subdivision  or  agency,  or  other  entity. 

By  defining  "person"  in  the  Funeral 
Rule  the  Commission  clearly  stated  that 
partnerships,  corporations,  associations, 
governments  and  governmental 
subdivisions  are  persons  entitled  to  the 
protection  of  the  Funeral  Rule.  The  state 
law  does  not  define  "person."  Instead, 
the  state  law  uses  the  term  "prospective 
customer."  Under  state  law,  a 
prospective  customer  Is  defined  as  a 
consumer  who  enters  a  funeral 
establishment  and  inquires  about  the 
price  of  any  funeral  service  or 
merchandise.*"  Thus,  for  example,  it  is 
not  clear  whether  the  state  law  applies 
when  entities  such  as  memorial 
societies,  trade  associations,  unions  or 
governmental  agencies  make  funeral 
arrangements  for  their  members. 

The  Commission  solicits  public 
comment  on  whether  the  differences 
between  the  terms  "person"  and 
"prospective  customer"  affect  the  class 
of  parties  to  which  the  state  law  applies 


and  the  level  of  protection  provided  to 
consumers  by  the  state  law. 

v.  Services  of  Funeral  Director  and 
Staff.  Section  453.1(o)  of  the  Funeral 
Rule  defines  this  item  as: 

...  the  services,  not  included  in  prices  of 
other  categories  in  Section  453.2(b)(4]  which 
may  t>e  furnished  by  a  funeral  provider  in 
arranging  and  supervising  a  funeral,  such  as 
conducting  the  arrangements  conference, 
planning  the  funeral,  obtaining  necessary 
permits  and  placing  obituary  notices. 

This  definition  clarifies  that  funeral 
providers  may  not  include  separately 
Itemized  goods  and  services,  such  as 
embalming,  in  the  non-declinable  item 
captioned  "services  of  funeral  director 
and  staff."  Thus,  this  definition  is 
designed  to  enhance  the  consumer's 
right  to  decline  unwanted  items  by 
preventing  an  improper  "loading"  of 
declinable  items  into  the  fees  for 
professional  services.** 

The  state  law  does  not  provide  a 
definition  of  "services  of  funeral  director 
and  staff,"  although  it  permits  funeral 
providers  to  make  this  service  non- 
declinable.^  Without  the  benefit  of  a 
definition,  funeral  providers  may  be 
uncertain  about  which  funeral  services 
are  included  in  this  item  and  are, 
thereby,  non-declinable.  It  is 
conceivable  that  funeral  providers  can 
add  goods  and  services  to  "services  of 
funeral  director  and  staff"  without 
violating  the  state  law. 

The  Commission  requests  public 
comment  on  to  what  extent  the  absence 
of  a  definition  of  services  of  funeral 
director  and  staff  affects  the  level  of 
protection  provided  by  the  state  law. 

vi.  Unfinished  Wood  Box.  Section 
453.1(d)  of  the  Funeral  Rule  defines  this 
item  as: 

...  an  unomamented  casket  made  of  wood 
which  does  not  have  a  fixed  interior  lining. 

The  Commission  provided  a  definition 
of  an  unfinished  wood  box  to  clarify  the 
consumer's  right  to  use  an  alternative  to 
a  traditional  casket  when  choosing  a 
direct  cremation.  State  law  does  not 
include  a  definition  of  an  unfinished 
wood  box. 

Public  comment  is  sought  on  to  what 
extent  the  absence  of  a  definition  in  the 
state  law  affects  the  level  of  protection 
provided  by  the  state  law. 

C.  Does  the  State  Law  Provide  a  Level 
of  Protection  as  Great  as  or  Greater 
Than  the  Level  of  Protection  Provided 
by  the  Funeral  Rule? 

In  this  section  of  the  notice,  the 
Commission  has  compared  the  relevant 


•'  Tex.  Rev.  Civ.  Stat  art  4582b  nection  1J». 
*■  /d.  section  l.V. 


**SeeSBP  at  42285. 

■•22  TAG  section  203.11(h)(2MAMi). 
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state  law  with  the  Funeral  Rule  on  a 
provision  by  provision  basis.  Where 
appropriate,  die  Commission  has  noted 
similarities  and  distinctions  between  the 
Funeral  Rule  and  the  state  law.  In. 
addition,  the  Commission  has  identified 
a  number  of  questions  for  the  public's 
consideration  and  comment. 

Several  provisions  in  the  state  law  are 
identical  to  the  Funeral  Rule.  These 
provisions  concern  telephone  price 
disclosures.*'  required  purchases  of 
funeral  goods  and  services,"  services 
provided  without  prior  approval.*' 
misrepresentations  "and 
comprehension  of  disclosures.**  Since 
the  provisions  are  identical  to  the 
Funeral  Rule,  they  do  not  raise  any 
significant  issues  regarding  the  level  of 
protection  provided  by  the  state  law. 

1.  Provisions  that  are  Similar  to 
Provisions  in  the  Commission's  Rule 

Several  provisions  of  the  state  law  are 
similar  (although  not  identical]  to 
provisions  of  the  Commission's  Funeral 
Rule.  For  example,  the  state  law 
contains  a  series  of  provisions 
concerning  required  written  price 
disclosures.  Under  the  state  law  funeral 
directors  are  required  to  present  to 
prospective  customers  a  "retail  price 
list"  that  discloses  the  retail  prices  of 
the  funeral  goods  and  services  offered 
for  sale,  including  caskets  and  outer 
burial  containers.  The  Funeral  Rule 
permits  funeral  providers  to  devise  three 
price  lists — a  general  price  list,  a  casket 
price  list  and  an  outer  burial  container 
price  list.  The  Rule  also  permits  funeral 
providers  to  combine  all  of  the 
information  from  the  three  price  lists  on 
the  general  price  Usts. 

Where  three  price  lists  are  used,  the 
Funeral  Rule  regulates  the  timing  of  the 
presentation  of  each  list.  If  only  one  list 
is  used,  §  453.2(b)(4)  of  the  Rule  requires 
funeral  providers  to  give  the  general 
price  list  to  all  persons  (for  their 
retention)  who  inquire  in  person  about 
funeral  arrangements  or  about  the  prices 
of  funeral  goods  and  services,  prior  to 
any  arrangements  discussions.*" 

Under  Texas  law,  any  person  who 
arranges  for  funeral  services  or 
merchandise  must: 

(a)  Inform  a  customer  or  prospective 
customer  of  the  availability  of  a  retail 
price  list; 


"  Compare  16  CFR  453.2(B){1J  with  22  TAG 
S  203.6. 

"Ormpare  16  CFR 453.4  with  ZZTAC  15  203.11 
Ig)  *  Cii). 

"  Cmnpare  16  CFR  453  5  with  Tex.  Rev.  Civ.  S»at. 
art.  4582b  J  3.»(11). 

"  Ompare  16  CFR  453.3  with  22,  TAC 
§§  208.1 1(8  HO- 

-•  Cawparr  18  CFR  453.7  with  TAC  §  203.115. 

'•^.9«SBP  at  42260-61. 


(b)  Provide  a  retail  price  Ust  to  the 
customer  or  prospective  customer  for 
that  person  to  keep;  and 

(c)  Explain  to  the  customer  or 
prospective  customer  that  a  contractual 
agreement  for  funeral  services  or 
merchandise  may  not  be  entered  into 
before  the  presentation  of  the  retail 
price  list  to  that  person.*' 

The  state  law  does  not  require  funeral 
providers  to  give  the  retail  price  list 
upon  beginning  discussion  of  either 
funeral  arrangements  or  of  the  selection 
of  any  funeral  goods  and  services, 
including  caskets  and  outer  burial 
containers.  It  appears  that  under  state 
law,  the  presentation  of  the  price  lists 
could  occur  at  a  later  point  in  time  than 
under  the  CommissioD's  Rule. 

Public  comment  is  requested  on  to 
what  extent  this  timing  distinction 
affects  the  level  of  protection  provided 
by  the  state  law. 

(a)  Price  Dispiosures  for  Caskets  and 
Alternative  Containers.  Section 
453.2(b)(2)  of  the  Funeral  Rule  requires 
funeral  providers  to  give  to  persons  who 
inquire  in  person  about  caskets  or 
alternative  containers  a  printed  or  typed 
price  list  that  contains  at  least  the  retail 
prices  of  caskets  and  alternative 
containers  offered  diat  do  not  require 
special  ordering  and  enough  information 
to  identify  each  container.  In  addition, 
the  casket  price  list  must  disclose  the 
name  and  address  of  the  funeral 
provider  and  have  an  effective  date. 

The  state  law  requires  funeral 
providers  to  give  prospective  customers 
a  document  called  a  retail  price  list 
containing,  in  addition  to  other 
information,  an  itemized  list  of  all 
caskets  the  funeral  provider  offers  along 
with  individual  prices  of  each  casket.** 

There  are  several  differences  between 
the  state  law  and  the  Funeral  Rule.  For 
example,  the  state  law  does  not  include 
a  speciHc  requirement  that  the  prices  of 
alternative  containers  (or  suitable 
containers)  be  placed  on  the  retail  price 
list.**  Moreover,  unlike  the  Funeral 
Rule,  the  state  law  does  not  require 
funeral  providers  to  provide 
descriptions  of  caskets  and  alternative 
containers.  In  addition,  the  state  law 
does  not  require  funeral  providers  to 
give  the  retail  price  list  to  any  person 
who  inquiries  in  person  concerning 


"Tex.  Rev.  Qv.  Stat  art.  4S82b  section  3.H(22). 

»•  Tex.  Rev.  Civ.  Stat  art.  4582b  section  l.S. 

^^  The  retail  price  lift  lists  eight  specific  items  for 
which  retail  prices  must  be  disclosed.  The  ninth 
item  states  "other  itemized  services  provided  by  the 
funeral  establishment  staff."  This  ninth  item  does 
not  appear  to  cover  alternative  containers  because 
by  virtue  of  the  state  law  definitioa  alternative 
containers  are  funeral  merchandise  not  funeral 
6er\-ice.  Sec  Tex.  Rev.  Civ.  Stat.  art.  4S82b  sections 
I.N.,  l.O.  &  l.S{9).  . 


caskets.  Instead,  the  state  law  requires 
funeral  providers  to  ^ve  the  retail  price 
Ust  to  customers  or  "prospective 
customers."  which  under  the  state  law  is 
a  consumer  who  enters  a  funeral 
establishment  and  inquires  about  the 
price  of  any  funeral  service  or 
merchandise  (emphasis  added).***  Thus, 
for  example,  if  a  person  inquiries  about 
caskets  but  does  not  ask  about  tke 
prices  of  caskets,  the  funeral  provider 
would  not  be  obliged  to  give  die  person 
a  retail  price  list  under  the  state  law; 
whereas,  under  the  Funeral  Rule,  the 
funeral  provider  would  have  to  give  the 
person  a  casket  price  list  upon  beginning 
a  discussion  of  caskets,  though  price 
was  not  discussed. 

The  Commission  requests  public 
comment  regarding  the  degree  to  which 
these  differences  affect  the  level  of 
protection  provided  by  the  state  law. 

(b)  Price  Disclosures  for  Outer  Burial 
Containers.  Section  453.2(b)(3)  of  the 
Funeral  Rule  requires  funeral  providers 
to  give  persons  who  inquire  in  person 
about  outer  burial  container  offerings  or 
prices  an  itemized  price  list  which 
contains  at  least  the  retail  prices  of  all 
outer  burial  containers,  and  enough 
descriptive  information  to  identify  each 
container.  In  addition.  %  453.2(c)(2)  of 
the  Funeral  Rule  requires  a  discdosure 
on  the  outer  burial  container  price  list 
stating: 

In  most  areas  of  the  country,  no  state  or 
local  law  makes  you  buy  a  container  to 
sunx)und  the  casket  in  the  grave.  Howevar. 
many  cemeteries  ask  that  you  have  such  a 
container  so  that  the  grave  will  not  sink  in. 
Either  a  burial  vault  or  a  grave  liner  wQI 
satisfy  these  requirements. 

The  state  law  is  substantially  similar 
to  the  Funeral  Rule,  except  that  it  does 
not  require  the  price  list  to  include  a 
description  of  the  items  offered.** 

The  Commission  solicits  comment  on 
to  what  extent  the  absence  of  this 
information  affects  the  level  of 
protection  provided  by  Texas  state  law. 

(c)  Prioe  Disclosures  for  Funeral 
Goods  and  Ser\'r'ces.  Section  453.2(b)(4) 
of  the  Funeral  Rule  requires  funeral 
providers  to  develop  a  printed  or  typed 
price  list  that  discloses  the  prices  for 
seventeen  specifically  listed  funeral 
goods  and  services  and  any  other  goods 
and  services  that  the  funeral  provider 
wishes  to  list.  The  price  list  also 
contains  several  disclosures  regarding 
legal  and  other  requirements. 


'°  Tex.  Rev.  Civ.  Stat.  art.  4582b  section  l.V. 

"  The  TAC  defines  the  term  "outer  enclosure"  as 
the  container  placed  in  a  grave  a^ve  or  around  the 
casket  However,  the  state  law  does  not  define  the 
term  "outer  burial  container",  although  it  uses  it  in 
section  203.11(c]  of  the  TAC 
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The  retail  price  list  required  by  the 
state  law  requires  the  prices  to  be 
disclosed  for  all  of  the  items  enumerated 
in  the  Funeral  Rule  except:  (1)  Other 
preparation  of  the  body:  (2)  other  use  of 
facilities;  (3)  professional  services  of 
funeral  director  and  staff;  and  (4) 
additional  automotive  equipment. 
However,  the  state  law  requires  "other 
itemized  services  provided  by  the 
funeral  establishment  stafi"  to  be  listed 
on  the  retail  price  list. 

The  Commission  seeks  public 
comment  on  whether  this  general 
category  requires  the  disclosure  of  items 
(1) — (4)  above  which  are  not  otherwise 
specifically  required  to  be  disclosed, 
and  if  not  whether  and  to  what  extent 
this  distinction  affects  the  level  of 
protection  afforded  by  state  law. 

(d)  Price  Disclosures  at  the 
Conclusion  of  the  Discussion  of 
Arrangements.  Section  453.2(b)(5)  of  the 
Funeral  Rule  requires  funeral  providers 
to  give  persons  who  select  either  funeral 
goods  or  funeral  services  (or  both)  a 
document  combining  in  one  place  the 
prices  of  the  individual  items  the  person 
is  considering  for  purchase,  as  well  as 
their  total  price.  The  Rule  requires 
funeral  providers  to  give  consumers  this 
docimient  directly  at  the  conclusion  of 
the  conference  at  which  the  items  are 
selected.  Texas  provides  for  a  similar 
document  which  is  captioned  "written 
memorandum."  "^  However,  the  state 
law  is  silent  on  when  the  written 
memorandum  must  be  given  to 
consumers. 

Public  comment  is  solicited  on  how 
this  lack  of  a  timing  component  affects 
the  level  of  protection  provided  by  the 
state  law. 

2.  Provisions  of  Texas  Law  Not  Included 
in  Fimeral  Rule 

The  state  law  requires  funeral 
establishments  to:  (1)  Display  their  three 
least  expensive  caskets  in  the  same 
general  manner  as  their  other  caskets 
are  displayed:  (2)  disclose  that  their 
three  least  expensive  caskets  are 
available  in  different  colors  and  arrange 
to  obtain  caskets  in  these  colors  upon 
the  customer's  request,  if  the  caskets 
can  be  obtained  within  twelve  hours;  (3) 
not  suggest  that  a  customer's  concern 
for  price  reflects  a  lack  of  concern  for 
the  deceased;  (4)  not  take  custody  of  or 
refuse  to  promptly  release  deceased 
remains  without  proper  authority  from 
persons  capable  of  giving  it;  (5)  display 
at  least  five  adult  caskets;  (6)  design 
display  rooms  in  such  a  manner  that 
consumers  are  able  to  make  a  private 
inspection  and  selection  of  merchandise; 


and  (7)  explain  to  consumers  that  a 
contractual  agreement  for  the  sale  of 
funeral  goods  and  services  may  not  be 
entered  into  before  the  presentation  of 
the  retail  price  llst.^' 

Another  feature  in  state  law  not 
addressed  by  the  Funeral  Rule  is  the 
requirement  that  the  Board  prepare  and 
disseminate  information  to  consumers 
explaining  various  aspects  of  making 
funeral  arrangements  and  the  consumer 
complaint  process.  Accordingly,  the 
Board  has  published  such  a  consumer 
information  brochure.'* 

Finally,  the  state  law  requires  funeral 
licensees  to  retain  retail  price  lists  and 
written  memoranda  for  two  years  rather 
than  the  one  year  requirement  imposed 
by  the  Funeral  Rule."* 

The  Conunission  seeks  public 
comment  on  how  any  or  all  of  the 
protections  in  the  state  law  that  are  not 
addressed  by  the  Funeral  Rule  affect  the 
level  of  protection  provided  by  the  state 
law. 

D.  Does  the  State  Administer  and 
Enforce  Effectively  the  State  Laws? 

The  ffnal  element  of  §  453.9  of  the 
Funeral  Rule  concerns  whether  the  state 
administers  and  enforces  effectively  its 
laws.  StafTs  state  exemption  guidelines 
ask  states  to  submit  su^cient 
information  to  show  a  willingness  and 
ability  to  enforce  their  laws  effectively. 
In  this  section  of  the  notice  the 
Commission  has  summarized 
enforcement  information  submitted  by 
the  Texas  Board  of  Morticians. 

There  are  4,222  licensees  subject  to 
the  state  law.  Of  these,  3.414  have  both 
a  funeral  director's  license  and  an 
embalmer's  license;  764  have  only  a 
funeral  director's  license,  44  have  only 
an  embalmer's  license.  In  addition,  there 
are  1,093  establishments  licensed  by  the 
Board  as  funeral  establishments. 
Persons  not  licensed  by  the  Board,  such 
as  those  who  sell  prepaid  or 
prearranged  funeral  goods  and  services, 
are  not  regulated  by  the  Board. 

1.  Staffing 

The  State  board  of  Morticians 
employs  five  (5)  persons  in  the  office:  an 
executive  secretary,  an  administrative 
technician,  a  clerk  and  two 
investigators.  The  investigators  are 
detached  from  the  office  and  reside  in 
metropohtan  areas  within  their 
respective  territories.** 


**  Tex.  Rev.  Qv.  Stat  art  4582b  section  l.T. 


"  See  Tex.  Rev.  Civ.  Stat  art.  4662b  sections  3  ft 
4  (state  law  provisions). 
•*  Supra  note  2,  at  Criterion  Five. 
*■  Tex.  Rev.  Cir.  Stat.  art.  4582b  section  3.H(26). 
**  Supra  note  2,  at  Criteri<m  Four. 


(a)  Executive  Secretary.  The 
executive  secretary  supervises  the 
operation  of  the  Board's  office  and  is 
responsible  for  its  conduct.  The 
executive  secretary  also  coordinates  the 
duties  of  the  clerk,  administrative 
technician  and  the  two  investigators, 
along  with  the  enforcement  program  of 
the  agency. 

(b)  Administrative  Technician.  This 
person  performs  technical  and 
administrative  duties,  and  assists  the 
Executive  Secretary  in  directing  the 
activities  of  the  agency. 

(c)  C/erk.  This  person  performs 
"advanced  clerical  work"  requiring 
familiarity  with  the  laws,  rules  and 
regulations  of  the  Agency. 

(d)  Investigators.  The  Board  provides 
for  two  investigators  who  are  required 
to  divide  time  between  investigations 
and  inspections.  The  staff  notes  that  the 
state  law  requires  the  Board  to  hire  a 
private  investigator,  licensed  under  the 
laws  of  Texas,  who  is  not  regulated  by 
the  State  Mortuary  Laws.*'  However, 
according  to  the  executive  director,  the 
Board  has  not  hired  such  a  person.** 

2.  Funding 

The  Board  has  been  appropriated 
$251,360  for  fiscal  year  1984  (September 
1, 1983,  through  August  31. 1984).  Of  this 
amount.  Si 6.500  is  for  Board  member  per 
diem,  and  $234,880  is  for  other  operating 
expenses.  For  fiscal  year  1985 
(September  1, 1984,  through  August  31, 
1985)  the  Board  has  been  appropriated 
$243,610.  Of  that  amount  $16,500  is  for 
Board  member  per  diem,  and  $227,110  is 
for  other  operating  expenses  and  capital 
outlay.  In  fiscal  year  1981.  the 
investigators  used  $28,519.17  in  mileage  ' 
and  per  diem  expenses;  in  fiscal  year 
1982  they  used  $35,376.82  in  mileage  and 
per  diem  expenses;  and  in  fiscal  1983,      { 
they  used  $31,953.77  in  mileage  and  per   ' 
diem  expenses." 

3.  Sanctions 

Section  2.H.  of  the  state  law 
authorizes  the  Board  to  seek  appropriate 
injunctive  relief  or  to  revoke,  suspend, 
or  place  on  probation  any  funeral 
providers  for  violations  of  the  state 
funeral  laws  and  certain  other  types  of 
violations.  In  addition,  the  Board  may 
refuse  to  license  or  admit  persons  to 
examination  for  felony  convictions  and 
misdemeanor  convictions  relating  to  the 
practice  of  embalming  or  funeral 
directing.  Licensees  subject  to 
cancellation  or  revocation  must  wait  a 
year  before  they  may  reapply. 


•'  Tex  Rev.  Civ.  Stat.  art.  4582b  section  6D(f). 

••  Supra  notes  B  ft  3& 

**  Supra  note  2,  at  Criterion  Poor. 
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The  Board  has  the  power  to  issue 
subpoenas,  subpoenas  duces  tecum,  to 
take  testimony,  and  to  make  findings 
based  on  sufficient  legal  evidence. 

According  to  the  Board's  legal 
counsel,  the  Board  does  not  have 
authority  to  seek  civil  penalties  (or 
fines)  against  funeral  providers  who 
have  been  found  in  violation  of  state 
law,  except  against  those  found 
practicing  without  a  proper  license.''*' 

In  addition  to  the  charges  that  the 
Board  may  bring,  the  attorney  general  is 
empowered  to  seek  injunctive  relief  and 
civil  penalties  of  not  more  than  $2,000 
per  violation,  not  to  exceed  a  total  of 
$10,000.  against  licensees  suspected  of 
false  and  deceptive  trade  practices, 
under  the  Texas  Deceptive  Trade 
Practices  Acf* 

Under  section  5(m)(l)(A)  of  the 
Federal  Trade  Commission  Act,  the 
Commission  may  seek  civil  penalties  in 
an  United  States  district  court  against 
any  funeral  provider  found  in  violation 
of  the  Funeral  Rule.  The  penalty  may  be 
up  to' ten  thousand  dollars  ($10,000)  for 
each  violation.  Moreover,  the 
Commission,  pursuant  to  section  13(b)  of 
the  Federal  Trade  Commission  Act.  may 
seek  injunctions  in  an  United  States 
district  court  for  violations  of  the 
Funeral  Rule. 

4.  Allegations  of  Non-Enforcement 

In  September  1984,  the  Commission 
received  from  Mr.  Grady  Baskins.  Jr., 
one  of  the  three  consumer  members  of 
the  Board,  the  results  of  a  three-month 
investigation  in  which  24  funeral  homes 
in  Dallas  and  Houston  were  surveyed 
for  compliance  with  the  state  law.  The 
survey  was  conducted  from  June  to 
August  1984.  Posing  as  a  bereaved 
consumer.  Mr.  Baskins  requested  retail 
price  lists  and  other  price  information  at 
each  home  he  visited.  Of  the  24  homes 
visited,  or  otherwise  surveyed,  only  one 
was  characterized  by  Mr.  Baskins  as  in 
compliance  with  the  state  law.''* 

In  October  1984,  the  Commission 
received  a  copy  of  a  petition  that 
Consumers  Union,  a  private  nonprofit 
consumer  organization,  and  the  Gray 
Panthers,  another  consumer 
organization,  jointly  filed  with  the  Board 
of  October  11, 1984*  alleging  that: 

1.  "The  Board  has  failed  to  ensure 
compliance  by  the  funeral  industry  by 


'"  See  supra  note  38. 

' '  Tex.  Bus.  Code  Ann.  section  17.47. 

''■'  A  copy  of  the  survey  is  contained  in  a 
memorandum  dated  i\jigust  3. 1984.  from  Grady 
Baskins  to  the  Board,  along  with  a  newspaper 
account  of  this  matter  from  the  Dallas  Times 
Herald,  Wednesday.  August  29, 1984.  It  is  identified 
in  FTC  File  No.  215-46  as  Document  XXIlf-10.  See 
also  note  38  (meeting  with  legal  counsel  to  the 
Board  . 


not  investigating  the  indications  of 
substantial  non-compliance  contained  in 
the  Baskins  survey"; 

2.  "The  Board  has  failed  since  1979  to 
comply  with  Section  6D(f)  of  the  State 
Mortuary  Laws  which  require  the  Board 
to  employ  at  least  one  person  who  is  a 
licensed  private  investigator  under  the 
laws  of  Texas  and  who  is  not  regulated 
under  the  State  Mortuary  Laws"; 

Consumers  Union  and  the  Grey 
Panthers  also  requested:  (1)  That  the 
Board  initiate  a  statewide  investigation 
into  price  disclosure  practices  of  Texas 
funeral  providers;  (2)  that  the  Board 
adopt  a  number  of  new  state  rules 
regarding  funeral  practices;  (3]  that  the 
Board  inunediately  seek  alternative 
office  space  not  associated  with  the 
Texas  Funeral  Directors  Association; 
and  (4)  immediately  withdraw  the 
application  for  exemption  from  the 
FTC's  trade  regulation  rule  on  Funeral 
Industry  Practices. 

On  November  26. 1964,  the  Board 
responded  to  the  petitioners'  complaints 
and  requests.^'  The  Board  reported:  (1) 
It  was  unable  at  that  time  to  vacate  its 
current  location  due  to  its  lease;  (2)  it 
had  sent  an  investigator  to  each  of  the 
24  funeral  establishments  named  in  the 
Baskins  survey.  Most  were  found  in 
violation  of  the  state  law  (but  in 
compliance  with  the  Funeral  Rule, 
according  to  the  Board);  (3)  that  its 
investigators  had  explained  to  the 
licensees  what  the  state  law  required 
and  a  subsequent  visit  to  each  funeral 
establishment  found  all  were  in 
compliance  with  the  state  law;  (4)  that 
on  September  21, 1984,  the  Board  had 
mailed  to  all  of  the  1,093  licensed 
funeral  establishments  a  notification 
concerning  the  price  disclosure 
requirements  of  state  law;  and  (5)  that  it 
is  seeking  fimding  from  the  state  to  hire 
a  licensed  private  investigator  who  is 
not  regulated  by  the  Board. 

5.  History  of  Enforcement  by  the  Texas 
Board  of  Morticians 

The  Board  has  provided,  in  the 
petition,  abstracts  of  the  154  complaints 
it  received  from  consumers  from  1981 
through  1983.  Fifty-three  were  dismissed 
because  the  Board  did  not  have 
jurisdiction  over  the  subject  matter.  In 
the  remaining  101  cases,  only  sixteen 
involved  situations  similar  to  those  that 
are  regulated  by  the  Commission's 
Funeral  Rule. 

Thirteen  of  these  cases  involve 
allegations  that  the  funeral  provider 
failed  to  obtain  permission  to  embalm. 
In  nine  cases  no  violations  were  found 
and  in  one  the  charges  were  dropped.  In 


another,  a  violation  was  found.  In  the 
remaining  two  cases,  staff  is  unable  to 
discern  the  disposition  from  the 
abstracts  in  the  "Texas  petition.  It 
appears  that  in  the  casajn  which  a 
violation  was  found,  the  consumer  sued 
the  funeral  provider  under  the  Texas 
Deceptive  Trade  Act.''*  The  funeral 
provider  has  appealed  the  initial 
judgment  and.  apparently,  the  Board 
will  file  charges  if  the  judgment  is 
upheld. 

There  were  two  cases  in  the  Petition 
that  involved  an  allegation  of  failure  to 
give  a  retail  price  list.  Violations  were 
found  in  both  cases.  In  one,  the  fimeral 
provider  was  placed  on  a  one  year 
probation;  in  the  other,  the  petition  did 
not  indicate  the  disposition  rendered  by 
the  Board. 

Finally,  there  was  one  case  involving 
a  failure  to  provide  a  written 
memorandum.  No  violation  was  found. 

6.  Recent  Cases  Before  the  Board 

The  Board  reported  that  in  fiscal  year 
1984  (September  1, 1983  to  Augu^  31, 
1984)  it  received  88  complaints  against 
various  licensees.''"  Staff  has  developed 
a  chart  to  show  the  types  of  complaints 
the  Board  received  and  its  disposition  of 
them.^*  Some  of  the  88  complaints 
involve  multiple  allegations.  In  all,  staff 
counted  116  separate  allegations  of  state 
law  violations.  Ten  allegations  were 
dismissed  because  the  Board  lacked 
jurisdiction.  For  28  of  the  allegations 
staff  was  unable  to  discern  the  Board's 
disposition  from  the  abstract.  Two  cases 
are  still  pending,  and  in  one  case  the 
Board  was  unable,  for  some  reason,  to 
investigate  the  complaint. 

Thirteen  allegations  involved 
practices  the  Funeral  Rule  was  designed 
to  address.  Seven  of  these  involved  an 
alleged  failure  by  the  funeral  provider  to 
give  a  retail  price  list  prior  to  entering 
into  a  contract  with  a  consumer.  In  one 
case  the  Board  suspended  the  funeral 
provider's  license  for  three  months.  In 
two  cases  letters  of  caution  were  sent  to 
the  funeral  providers.  Two  complaints 
were  dismissed;  the  disposition  of  the 
other  two  was  not  clearly  stated  on  the 
abstract. 

Three  allegations  involved  failures  to 
give  a  written  memorandum  after  the 
consumer  had  selected  items  for 
purchase.  One  complaint  was  dismi.ssed. 
In  the  other  two,  letters  of  caution  were 
sent. 

The  last  three  allegations  involved 
alleged  unauthorized  embalming.  In  one 


^'^  Supra  note  6.. 


"*/rf  section  17.50. 
" '  See  Supra  note  7. 

'•  This  document  is  identified  in  FTC  File  No. 
^5-48  as  Document  XXI!I-11. 
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case  the  fioaid  jevaked  the  license  of 
the  Mineral  esteUiahment  Iq  Ike  secood. 
the  Board  aaspeoiied  a  iicease  ior  thic^ 
days.  In  the  latt,  Ihe  Board  acnt  the 
establishBCBt  a  Jetter  of  cautioiL 

7.  nnute  Rijjlits  off  Acfion 

The  atele  Jew  adknkiiaterad  by  itfae 
Board  doea  net  porpait  la  yaowide  <tfae 
exduame  means  Jior  oooaunien  to 
remedy  mtair  tv  lieoepGire  acts  or 
practices  carried  out  by  funeral 
providers.*^  hi  iaot,  when  a  penoa  Skm 
a  oan^iaiBt  with  the  AmhL  &e  Board 
must  Aumah  an  eioplaaation  vf -the 


"  Tex.«OT  Qv.'SM.«rL-«S«3b«ecticm  3fl.1t 
states,  intw  aha/  'tttbmJlKttAom  mtt^BaUma^ 
reiBedy  nr  fmSatntrrant  power  imdor  other  tatn." 


remedies  avaalafafe  4uukr  ibe  atate  law 

nnH  inf>Mtnntir»w  nKtiit  "jyTipnalf  State 

or  local  agencies  with  %Khich  the  peison 
nuyr  file  «  «aaydaint  *  * 

In«dditisn,  itbe  Dexas  Oeoapiliwe 
Trade  ftaatioes  Act  yemita  loojunmers 
to  file  actiana  ia  O0uit«fasiut  iunerai 
prowiriezs  if  they  *Bqfe  4h«t  <hey 
suffered  actual  rlnmagri  igom  aa tonfair 
or  deceptive  act  ar  ^mchce  oonunitted 
by  the  faB«alpaovMler.'^  Tbelaw 
provides  ior  actaal  itamngfti.  «ourt  oasts, 
attocBey^  iee»  j(if  4he  cansnmer  preva&J 
and  panible  4oaUe  daaa^ges.*^  I^is 
Act  issBtfiarirdtp  sapplefBeadt  «tiheT 


"M.  ncfianaDM. 
"Tex.«H.O«leAim.:i 


remedies  that  kheoanaaroeriBayjRiEBae 
such  as,  ooBtEact,  ^oi^  ^^atf  or  cubuimI 
*iraa  *' 

The 


comment  «■  whethnr  the  petitiBD 
demonstisites  thst  TeBss  is 
adminiatenng  land  ttiacdm%  cffeofively 
the  state  jaw. 

List  oT  Subjects  in  16  CFR  Part  453 

Funenls,  Trade  Ascdoes. 

By  direction  ol'Oie 'Commission. 
Emily  H.Saci(. 
Secretary. 
(FR  Dac^S^XAfaPOed  US-M:  BA& am] 
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Research  Office;  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  Office.  Energy 
Department. 


Energy  Researcti  Office 

NOTICES 

Meetings: 
Energy  Research  Advisory  Board  (2  documents) 


46342- 
46343 


46284 


Engineers  Corps 

RULES 

Water  resource  develc^ment  projects:  ptibUc  use; 
correction 


Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous:  national  emission 
standards; 
46284        General  provisions;  amendments 


IV 
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Toxic  substances: 

Fiscal  Service 

46295 

Health  and  safety  data  reporting:  Urea- 

RULES 

formaldehyde  resins 

46284 

Fiscal  agency  checks;  interim;  correction 

- 

PROPOSED  RULES 

NOTICES 

Air  quality  implementation  plans;  delayed 

46383 

Federal  debt  collection  and  discount  evaluation: 

compliance  order 

Treasury  current  value  of  funds  rate;  correction 

46307 

California 

Toxic  substances: 

Fish  and  WIMIHe  Service 

46309 

Health  and  safety  data  reporting  and  reporting 

PROPOSED  RULES 

and  recordkeeping  requirements;  p-tert- 

Endangered  and  threatened  species: 

butylbenzoic  acid,  p-tert-butyltoluene.  p-tert- 

46320 

Waccamaw  silverside 

butylbenzaldehyde 

NOTICES 

Comprehensive  conservation  plan/environmental 

Federal  Aviation  Administratiofi 

statements;  availability,  etc: 

RULES 

46360 

Yukon  Flats  National  Wildlife  Refuge.  AK; 

46281 

Transition  areas 

correction 

NOTICES 

Environmental  statements;  availability,  etc.: 

Technical  standard  orders: 

46359 

Charles  M.  Russell  National  Wildlife  Refuge,  MT 

46380 

VHF  radio  communications  transmitting 

• 

equipment  (2  documents) 

Food  and  Drug  Administration 

RULES 

Federal  Election  Commission 

46282 

Animal  drugs,  feeds,  and  related  products: 
Halofuginone  and  bambermycins;  correction 

46386 

Meetings;  Sunshine  Act 

46303 

PROPOSED  RULES 
Human  drugs: 
Anticaries  drug  products  (OTC);  extension  of 

Federal  Emergency  Management  Agency 

time 

RULES 

NOTICES 

Flood  insurance;  communities  eligible  for  sale: 

Food  additive  petitions: 

46297 

New  Jersey  et  al 

46352 

Union  Carbide  Corp.;  correction 

Meetings: 

Federal  Energy  Regulatory  Commission 

46351 

Consumer  information  exchange 

NOTICFS 

^ 

Electric  rate  and  corporate  regulation  filings: 

Forest  Service 

46338 

Green  Mountain  Power  Corp.  et  al 

NOTICES 

46340 

Public  Service  Co.  of  New  Hampshire  et  al 
Federal  Highway  Administration 

RIM  re 

46326 

Environmental  statements;  availability,  etc.: 
Nezperce  National  Forest,  ID 

General  Services  Administration 

i 
1 

46282 

Engineering  and  traffic  operations: 
Contract  claim  awards  and  settlements; 

46350 

NOTICES 

Federal  Hotel /Motel  Discount  Directory;  January 
1986  edition 

i 
i 

correction 

^^»^^^^     ^^^^m^m^^^m                                                                                                                                                                                                                                              1 

46381 
46381 

NOnCFS 

Environmental  statement;  notice  of  intent: 

Allegany  County,  MD 
Vehicle  weight  limitations;  bridge  formula 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 

Care  Financing  Administration. 

RULES 

development  report;  inquiry;  extension  of  time 

Acquisition  regulations: 

46298 

Small  business  and  small  disadvantaged 

Federal  Railroad  Administration 

business  concerns 

NOTICES 

NOTICES 

46382 

Environmental  statement;  no  significant  impact 

Senior  Executive  Service: 

finding;  Atlantic  City  Passenger  Rail  Project 

46351 

Performance  Review  Board;  membership 

Federal  Reserve  System 

Health  Care  Financing  Administration 

NOTICES 

Nonccs 

46349 
46350 

Bank  holding  company  applications,  etc.: 

46352 

Privacy  Act;  systems  of  records 

NBD  Bancorp.  Inc. 

United  Jersey  Banks  et  al.;  correction 

Hearings  and  Appeals  Office.  Energy  Department 

46350 
46386 

Wayne  Bancorp.  Inc..  et  al 
Meetings;  Sunshine  Act 

46343 

NOTICES 

Applications  for  exception: 
Cases  filed 

Federal  Trade  Commission 

PROPOSED  RULES 

46344, 
46346 

Special  refund  procedures;  implementation  and 
inquiry  (2  documents) 

46300 

Fuel  economy  advertising  for  new  automobiles; 
guide  amendments:  extension  of  time 

Housing  and  UrtMin  Development  Department 

NOTICES 

46386 

NOTICES 

Meetings;  Sunshine  Act 

• 

46354 

Agency  information  collection  activities  under 
OMB  review 
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Environmental  statements;  availability,  etc.: 

46364 

California 

46355 

Fort  Bend  County,  TX 
Organization,  functions,  aiid  authority  delegations: 

46365 

Utah 

46354 

Deputy  Manager,  Philadelphia  O^ice;  order  of 

Management  and  Budget  Office 

succession 

NOTICES 

46355 

Director  of  Housing,  Philadelphia  Office?  order  of 

46373 

Hospital  and  medical  care  and  treatment  furnished 

succession 

by  the  United  States;  recovery  rates  from  tortiously 

Interior  Departnwnt 

liable  third  persons 

See  also  Fish  and  Wildlife  Service;  Land 

Management  Bureau;  Minerals  Management 

Maritime  Administration 

Service. 

NOTICES 

NOTICES 

Applications,  etc.: 

Meetings: 

46383 

Boston  VLCC  Tankers,  Inc.  VI,  et  al. 

46385 

President's  Commission  on  Americans  Outdoors 

46382 

Mocwe  McCormack  Bulk  Transport.  Inc. 

46356 

Privacy  Act;  systems  of  records 

Internal  Revenue  Service 

Minerals  Management  Servica 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Union  Oil  Co.  of  California 

46303 

PROPOSED  RULES 

Income  taxes: 
Industrial  development  bonds;  residential  rental 

46365 

property 

46306 

Withholding  upon  disposition  of  U.S.  real 

property  interests  by  foreign  persons;  hearing 

Minority  Business  Development  Agency 

International  Trade  Commission 

Financial  assistance  application  announcements: 

NOTICES 

46328 

New  York  (2  documents) 

46366 

Agency  information  collection  activities  under 

46329- 

Puerto  Rico  (3  documents) 

OMB  review 

46330 

•- 

Import  investigations: 

46366 

Anhydrous  sodium  metasilicate  from  United 

National  Communications  System 

Kingdom 

NOTICES 

46366 

Barbed  wire  and  barbless  wire  strand  from 

Meetings: 

Argentina 

46370 

National  Security  Telecommunications  Advisory 

46367 

Gremlins  character  depictions  products 

Committee 

46368 

Soft  sculpture  dolls  (Cabbage  Patch  Kids). 

related  literature  and  packaging 

National  Science  Foundation 

NOTICES 

Interstate  Commerce  Commission 

46370 

Antarctic  Conservation  Act  of  1978;  permit 

NOTICES 

applications,  etc. 

Railroad  operation,  acquisition,  construction,  etc.: 

46369 

Gulf  &  Ohio  Railways,  Inc. 

National  Technical  Information  Servica 

46369 

Laurinburg  &  Southern  Railroad  Co.  et  al. 

NOTICES 

Patent  licenses,  exclusive: 

Justice  Department 

46330 

Endotronics,  Inc. 

See  also  Parole  Commission;  Prisons  Bureau. 

46388 

RULES 

National  Security  Information  program; 

Neighborhood  Reinvestment  Corporation 

NOTICES 

implementation 

46386 

Meetings;  Sunshine  Act 

Land  Management  Bureau 

NOTICES 

Nuclear  Regulatory  Commission 

Classification  of  public  lands: 

NOTICES 

46360 

Oregon 

Applications,  etc.: 

Conveyance  of  public  lands: 

46370 

American  Nuclear  Corp.  et  al. 

46360 

Montana 

46371 

Detroit  Edison  Co. 

Environmental  statements;  availability,  etc.: 

Environmental  statements;  availability,  etc.: 

46361 

Challis/Mackay  Resource  Area 

46372 

General  Electric  Co. 

46361 

Juab  County,  UT 

46361 

Lander  Resource  Area.  WY 

Exchange  of  lands: 

Commission 

46362 

,       California  (2  documents) 

NOTICES 

46363 

Management  framework  plans: 

46386 

Meetings;  Sunshine  Act 

46363 

Idaho 

Parole  Commission 

Meetings:                                                              ^ 

RULES 

46363 

Safford  District  Grazing  Advisory  Board 

Federal  prisoners:  paroling  and  releasing,  etc.: 

Sale  of  public  lands: 

46282 

Mandatory  release  in  the  absence  of  parole;  use 

46364 

Arizona 

1 

of  good  time  credits 

VI 
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Postal  Service 

PROPOSED  RULES 

International  Mail  Manual;  Express  Main  Service: 
46307        Mexico;  withdrawn 

Prisons  Bureau 

NOTKCS 
Meetings: 
46369        National  Institute  of  Corrections  Advisory  Board 

Railroad  Retirement  Board 

NOTICES 

46373     Agency  information  collection  activities  under 
OMB  review 


Securities  and  Exchange  Commission 

RUtES 

Investment  advisers  and  securities: 

Uniform  investment  adviser  registration  and 

broker-dealers  registration,  etc.;  correction 
NOTICES 
Applications,  etc.: 

Columbus  *  Southern  Ohio  Electric  Co. 

SCI  Equity  Associates,  LP. 
Self-regulatory  organizations;  proposed  rule 
changes: 

American  Stock  Exchange,  Ina 

Chicago  Board  Options  Exchange.  Inc. 

Midwest  Stock  Exchange,  Inc. 
Self-regulatory  organizations;  unlisted  trading 
privileges: 

Midwest  Stock  Exchange.  Inc. 


46281 


46374 
46375 


46376 
46377 
46378 


46378 


46327 
46327 


46379 


46379 
46379 


Soil  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  eta: 
Big  Creek-Hurricane  Creek  Watershed.  MO 
Kasson  South  Park.  MN 

State  Department 

NOTICES 

Foreign  Missions  Act;  determination  concerning 
telecommunications  goods  and  services  to  missions 
of  Soviet  Union  and  Eastern  European  states 
Meetings: 

Shipping  Coordinating  Conunittee 

UNESCO  Reform  Observation  Panel 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
46330        Korea 


Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  Highway  Administration; 
Federal  Railroad  Administration;  Maritime 
Administration. 

NOTICES 

Aviation  proceedings;  hearing,  etc.: 
Southwest  Airlines  Co. 


46380 


46283 


Treasury  Department 

See  also  Customs  Service;  Rscal  Service;  Internal 
Revenue  Service. 
RULES 

Currency  and  foreign  transaction;  financial 
reporting  and  recordkeeping: 
Clarifying  amendments;  correction 


Nonccs 

Notes,  Treasury: 
46383         G-1992  series 
46383         N-1d89  series 


46383 


46384 

46384 
46384 


United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Authority  delegations: 
Deputy  Director  and  Associate  Directors 

Meetings: 
Artistic  Ambassador  Advisory  Committee 
Radio  Engineering  Advisory  Committee 


Veterans  Administration 

NOTICES 
Meetings: 
46385         Educational  Allowances  Station  Committee 


Separate  Parts  in  This  Issue 

Part  II     .. 
46388     Department  of  Justice 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3~ 

The  President 


Presidential  Documents 


Proclamation  5404  of  November  5,  1985 

National  Drug  Abuse  Education  Week,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Only  a  decade  ago,  many  people  believed  that  drug  abuse  was  an  insurmount- 
able problem.  Throughout  America,  parents,  educators,  law  enforcement  offi- 
cials, and  other  community  leaders  are  proving  that  the  fight  against  drugs  can 
be  won.  Law  enforcement  and  international  cooperation  are  reducing  the 
availability  and  supply  of  illegal  drugs.  Research  and  experience  have  given 
us  new  insight  into  the  causes  and  treatment  of  drug  and  alcohol  abuse.  Most 
important,  Americans  have  changed  their  attitudes  toward  both  drugs  and 
drug  users.  Negative  attitudes  have  been  replaced  with  tmderstanding,  and 
drug  abuse  is  seen  for  what  it  really  is:  destructive  of  life's  potential  and  a 
tragic  waste  of  health  and  opportunity. 

We  have  developed  a  sense  of  responsibility,  collectively  and  individually. 
Today,  we  hold  the  key  to  creating  a  drug-free  society:  prevention  of  drug 
abuse  through  awareness  and  education.    . 

Many  people  have  contributed  to  this  improved  situation.  During  the  past  four 
years,  all  segments  of  American  society  have  worked  together  to  stop  drug 
abuse  among  our  young  and  have  brought  about  new  laws  and  public  policies. 
Young  people  everywhere  are  moving  away  fipom  drug-taking  behavior  and 
embracing  positive  goals  such  as  excellence  in  education,  physical  fitness,  and 
personal  integrity. 

Parents  have  banded  together,  and  young  people  are  receiving  strong  support 
for  behavior  that  is  anti-drug,  pro-achievement,  and  that  recognizes  individual 
responsibility.  These  efforts  are  creating  an  envirorunent  that  nurtures  our 
Nation's  greatest  asset — our  children. 

But  while  much  has  been  done,  we  cannot  let  up  on  oiu*  efforts  against  illicit 
drugs  and  those  who  would  profit  from  the  havoc  they  wreak. 

We  must  continue  to  work  together  to  address  drug  and  alcohol  problems  in 
our  homes  and  families.  We  must  carry  these  concerns  into  our  schools, 
churches,  workplaces,  and  community  life.  By  heightening  awareness,  we  can 
gather  the  moral  strength  to  do  what  is  right  and  channel  it  into  effective 
measures  against  this  menace. 

To  encourage  widespread  participation  in  efforts  directed  at  preventing  drug 
abuse,  the  Congress,  by  House  )oint  Resolution  126,  has  designated  the  week 
of  November  3  through  November  9, 1985,  as  "National  Drug  Abuse  Education 
Week"  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  occasion. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  3  through  November  9, 
1985,  as  National  Drug  Abuse  Education  Week.  I  call  upon  all  Americans  to 
join  me  in  observing  this  week  with  personal  dedication  and  a  public  commit- 
ment to  protect  the  future  of  our  Nation  by  eliminating  drug  abuse. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 


|FR  Doc.  85-26789 
Filed  11-6-85:  10:36  am| 
Billing  code  3ig5-01-M 
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Rules  and  Regulations 


VoL  sa  Na^ait 
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DEPARTMENT  OF  TRAMSPORTAT10H 

Federal  Aviation  AdministraNoit 

14CFRPart71 

[Airspm:*  DocKat  NO.  83-AEA-«I 

Desfgnatibn  of  Transition  Area, 
Perkasie,  PA 

AQEMCV:  Federal  Avtatian 
Adatinixtration  (FAA).  DOT. 
action:  Final  rale. 

SUMMIARV:  This  amendmeat  desigaatefl  a 
transition  area  at  Perkasie.  PA.  A  new 
VOR  Runway  IB  mstniment  approach 
procedure  has  been  developed  to  the 
Pennhdge.  PA.  AirportThe  transition 
area  is  to  provide  protected  airspace  for 
aircraft  departing/airiving  undo; 
instruinmt  flight  mles  (IFR). 

EFFECTIVE  DATE:  09O1  GjD.t.,  E>ecember 

19, 1966. 

FOR  FURTHER  ailFORIIATlON  COtfTACi: 

}oseph  iCelley,  Airspace  and  Procedares 
Brandi.  AEA-33a  Air  Traffic  Diviskm, 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Buikting,  jJ^.K. 
International  Airport  Jamaica.  New 
York  11430:  Telephone:  (718)  gi7-122& 
SUPPLEMENTARY  MR>RMATION: 

History 

On  May  5. 1904.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  estaUiah 
a  transition  area  at  Perkasie.  PA.  to 
provide  controlled  airspace  from  700 
feet  above  the  surface  for  IFR  arrival/ 
departure  aircraft  at  Pennridge  Airport 
(49  FR  22103).  A  new  VOR  Runway  18 
approach  procedure  has  been  deveFoped 
to  the  Pennridge,  PA,  Airport.  Interested 
parties  were  invited  to  participate  in  this 
proposed  rulemaking  proceeding  by 
sulMDitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Except  for  editorial  dianges,  this 


amendment  is  th<»  taiaa  aa  that 
proposed  in  the  notice.  Sg^t^ioa  TUjBI  of 
Part  71  of  the  Federal  Aviation 
Regulations  were  pobfiriied  in 
Hmdbook  74801  iatniUnaMrj  1.  mi 

Tat  Rnia 

This  amendoaent  to  Part  71  o£  tha 
Federal  Aviatioo  Piryilatifit  desi^iates 
a  new  transition  area  at  Perkasie,  PA.  A 
new  VOR  RBirway  18  approach 
procednre  has  been  devrioped  to  tfie 
Airport.  This  action  prorides  protected 
airspace  for  aircraft  anriving/depaiting 
under  instrument  flight  rules. 

The  FAA  has  detenoined  that  thia 
amendment  only  involves  an 
established  boc^  of  technicai 
regulationa  fw  which  heqmat  and 
routine  ameBdraenta  are  neceaaary  to 
keep  them  operationally  current,  ft, 
therefore:  (1)  Is  not  a  "major  rule"  trader 
Executive  Order  12291:  (2)  ia  aat  a 
"significant  rule"  undtt  DOT  Ragi^toiy 
Policies  and  Procedore*  (44  FR  11034; 
February  26, 1979);  and  (3)  doe*  not 
warrant  preparation,  of  a  re^ilatory 
evaluation  as  the  antic^iated  impart  i^ 
so  minimal.  Since  this  is  a  routine  matter 
that  will  oBiy  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rale  will  not  hare  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subfacts  in  14  CFR  Part  71 

Transition  areas,  Aviation  safety. 
The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  ia 
amended  as  follows: 

PART  71— r  AMENDED) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  foUowa: 

Authadty:49U.&C  1348fa),  1354Ca),  ISMK 
Execntive  Order  108S«  4B  XISJC  WB{g) 
(Revised  Pub.  L  97-449.  lanuary  12. 1983);  14 
CFR  11.89 

2.  Section  71.181  ia  amended  aa 
foBowa: 

PukAaie,  PA  (N£M^ 

That  airspace  extending  ^>watd  frvni  700 
feet  above  tite  stuiace  within  a  5  i^e  radtus 
of  tl>e  ceatet.  lat.  40°23'25"  N,  loQg.  TS'U'Xr* 
W.,  of  Pennridge  Airport  Perkasie.  PA:  witkin 
14.5  mile  radius  of  the  center  of  tike  airport, 
extertding  cfockwfse  hmn  a  258*  bearing  from 


the  airport  witkia  lU  Bik  radius  inw  te 
canlac  ai  the  aiiporl  axtmdi^  dockwise 
from  a  282*  baaring  from  the  aiiyart;  -i^ye 
IS  mik  radius  bom  tke  ceatei  of  tke  aiifort 
extending  clockwise  from  a  265'  beanng  from 
the  airport  within  16  mile  radius  from  the 
center  of  the  aicport  axtaeding  clockwiaB 
from  a  287*  bearing  from  the  airport  witliin 
14.5  mile  radliu  from  the  center  of  the  airport 
extracDRg  clocKwue  from  a  270  bearing  from 
the  alrpoit  wiftin  13  nnle  radius  from  tlie 
cenlBr  af  tlM  airport  •xteftdtng  ctoekwiae 
from  a  281^  baaraie  fraaa  the  sirpscl 
!  liHt  ovanaat 


trsMitiaB 


ampacc. 

NwYoriuea 


198Sl 

James  E  Height, 

ActmgDiTKtN;  Eastetn  ftegkm. 

[FR  Doc  85-88540  PHed  n-e-85;  8r«S  aii4 

BMAJNO  eooc  4aie>i»« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  249  and  275 


II 


Moa.  34-22468A  and  lArMIAl 


Form  BD — Uniform  Brofcar-OesNr 
Registration  Application  Form;  Form 
ADV— umrorm  Invwtment  Advissr 
Registration  Application  Fonn; 
Corrections 


'Seiuiiliea  and  Exchange 
Conmasion. 

ACTION:  Adoptioo  of  form  amendacnts 
and  related  rule  anaendmppla; 
correction. 

summary:  This  document  corrects  final 
rules  adopting  Form  BD  (Uniform 
Application  for  Broker-Dealer 
Registration)  which  was  pabli^ed 
October  16, 1985  (50  FR  418^  and  POm 
ADV  (Uniform  Application  for 
Investaient  Adriacr  KegistraticB)  wkick 
was  published  October  23. 1996  (50  FR 
42903).  This  t^"^"  ia  aacaaaary  to 
correct  word  processing  errors  in  the 
imiform  Pons  BD  aad  aaifbrai  Fbna 
ADV. 

FOR  FURTHER  INFORMATKMt  COMTACC: 

Lynne  Masters,  Staff  Attorney,  (202) 
272-2848,  Division  of  Market  R^BakatioN: 
or  Jay  Gould.  Staff  Attorney,  (202)  272- 
2aia  Office  vi  Diadoaare  and  Adviser 
Regulation,  Diviaiaa  of  fanreatannt 
Management;  Sacarities  and  1 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 
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Accordingly,  the  following  corrections 
are  made  in  FR  Doc.  85-24221  appearing 
on  41867  in  the  issue  of  October  18, 1985: 

1249.501    [FennBOeorraeled] 

1.  On  page  41875.  amend  paragraph  7 
E(l)  to  remove  the  words  "or  been 
dishonest,  unfair  or  unethical." 

2.  On  page  41875,  revise  paragraph  7  J 
to  remove  the  last  word  in  the  sentence, 
*initiated"  and  insert  in  its  place  the 
word  "begun." 

S  271.1    [FeraiAOVeorrectMl] 

Also,  the  following  corrections  are 
made  in  FR  Doc  85-25224  appearing  on 
42903  in  the  issue  of  October  23, 1985: 

3.  On  page  42912,  number  11,  under 
the  definition  of  "Investment  or 
investment-related"  remove  the  words 
"or  fiduciary"  and  insert  the  word  "or" 
before  "savings  and  loan  association." 

On  page  42913  make  the  following 
corrections: 

4.  Revise  paragraph  11C(3)  to  read 
"found  the  applicant  or  an  advisory 
affihate  to  have  been  a  cause  of  an 
investment-related  business  having  its 
authorization  to  do  business  denied, 
suspended,  revoked,  or  restricted?" 

5.  In  paragraph  11C(4)  remove  the 
words  "barring  or  suspending  its 
association  with  an  investment 
adviser." 

&  In  paragraph  11D(4)  remove  the 
word  "business"  and  insert  in  its  place 
the  word  "activity." 

7.  In  paragraph  11E(1)  remove  the 
words  "or  been  dishonest,  unfair  or 
unethical" 

a  Revise  paragraph  llG  to  read  "Is 
the  appUcant  or  an  advisory  affiliate 
now  the  subject  of  any  proceeding  that 
could  result  in  a  "yes"  answer  to  parts 
A-Fofthisitemr 

9.  On  page  429ia  at  the  top  of  the  first 
column,  add  amendatory  language  for 
number  4  as  follows: 

"4.  By  revising  Form  ADV  as 
described  in  §  279.1  as  shown  in  the 
appendix." 

Dated  October  31, 1985. 
loimWhMlar, 
Secretary. 
(FR  Doc.  8&-28647  FUed  n-«-85;  8:45  am] 


action:  Final  rule;  correction. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Halofuginone  and 
Bambermycins;  Correction 

AOCNCv:  Food  and  Drug  Administration. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
animal  drug  regulations  that  reflected 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  American 
Hoechst  Corp.  This  document  corrects 
an  editorial  error. 

amcnvi  datk  October  21, 1985. 

rom  nMfTNm  nwormation  contact: 
David  L  Gordon.  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-6243. 

SU^rLEMCNTARV  INFOfUNATION:  In  FR 
Doc.  85-24972  appearing  on  page  42517 
in  the  issue  of  October  21, 1985,  the 
following  corrections  are  made  on  page 
42518: 

9S5S.95    IConvctwl] 

In  the  first  column  in  amendment  2, 
"paragraph  (e)(3)"  is  corrected  to  read 
"paragraph  (e)(4)"  and  under  9  558.95 
Bambermycins,  "(3)"  is  corrected  to 
read  "(4)". 

Dated  October  31, 1985. 

Marvin  A.  NoRTOw, 

Acting  Associate  Director  for  ScienUfic 
Evaluation. 

[FR  Doa  85-28561  Filed  11-6-85;  8:45  am] 

■lUJNQ  cooe  4i«e-«i-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  635 

PartidfMtion  in  Contract  Claim  Awards 
and  Settlements;  Technical  Correction 

AOENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  the 
final  rule  on  participation  in  contract 
claim  awards  and  settiements  that 
appears  at  page  41885  in  the  Federal 
Registw  on  Wednesday,  October  16, 
1985  (50  FR  41882).  The  action  is 
necessary  to  correct  typographical 
errors  in  the  citation  to  23  CFR  635.120. 
CFPfcCllVE  DATE:  November  7, 1985. 

FOn  FURTHER  INFORMATION  CONTACT 

Mr.  Bob  B.  Myers,  Chief,  Construction 
and  Maintenance  Division.  (202)  426- 
0392,  or  Mr.  Hugh  T.  O'Reilly.  Office  of 
the  Chief  Counsel,  (202)  426-0780, 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washhigton.  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  ET,  Monday  through  Friday. 


SeauiO   [CorrKtIy OMignattd as 
9635.120] 

In  FR  Doc.  85-24526  appearing  on 
page  41885  in  die  issue  of  October  16, 
1985,  at  the  botiom  of  the  first  column 
and  the  top  of  the  second  column,  the 
citation  "S  635.210"  should  be  corrected 
in  two  places  to  read  "S  635.120." 

Issued  on:  October  30, 1985. 
AntfaoBy  |.  McMahon, 

Chief  Counsel,  Federal  Highway 

Administration. 

[FR  Doc.  85-28566  Filed  11-6-85;  8:45  am] 

mxiNO  coot  «tl«-si-« 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners 

AGENCY:  Parole  Commission,  Justice. 
ACTION:  Final  rule. 

summary:  The  Parole  Commission  is 
amending  its  regulations  at  28  C.F.R. 
S  2.35,  Mand^ory  Release  in  tiie 
Absence  of  Parole,  to  codify  the 
Commission's  interpretation  of  the 
interaction  between  the  prison  good 
time  statutes,  18  U.S.C.  4161  et  seq.,  and 
the  parole  statutes,  18  U.S.C.  4201  et  seq. 
It  is  the  view  of  the  Commission  that  the 
only  effect  of  good  time  credits  is  to 
establish  the  point  in  a  prisoner's 
sentence  at  which,  if  he  has  not  been 
released  on  parole,  he  will  be 
mandatorily  released  "as  if  on  parole" 
pursuant  to  18  U.S.C.  4164. 
Consequently,  after  a  prisoner  has  been 
released  to  supervision,  either  by  parole 
or  mandatory  release,  the  good  time  he 
earned  before  that  release  is  of  no 
further  effect.  If  such  a  prisoner  is 
returned  to  custody  as  a  parole  or 
mandatory  release  violator,  his 
mandatory  release  date  on  the  violator 
term  will  be  determined  only  by  the 
good  time  credits  he  earns  after  that 
return  to  custody. 

EFFECTIVE  DATE:  November  7, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patiick  J.  Glynn,  U.S.  Parole 
Commission,  5550  Friendship  Blvd., 
Chevy  Chase,  Maryland  20815. 
Telephone  (301)  492-5959. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  does  not  amount  to  a  new  |.- 
interpretation  by  the  Parole 
Commission.  Rather  it  formalizes  the 
long-standing  interpretation  of  the 
parole  and  good  time  laws  by  the 
Commission  and  its  predecessor  the  U.S. 
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Board  of  Parole.  The  practice  of  the 
federal  paroling  authorities  and  the 
Bureau  of  Prisons  for  many  years  has 
been  to  treat  previously  earned  good 
time  as  being  "used  up"  once  a  prisoner 
is  placed  on  supervision  by  parole  or 
mandatory  release.  Thus,  such  good 
time  under  this  practice  does  not 
shorten  the  period  of  reimprisonment  to 
which  the  oHender  may  be  subjected  if 
his  parole  or  mandatory  release  is 
revoked.  This  has  sometimes  been 
characterized  as  a  "forfeiture"  of  the  old 
good  time  credits  as  a  consequence  of 
the  revocation  decision.  See,  e.g., 
Bentsen  v.  Ralston,  658  F.2d  839  (8th  Cir. 
1981).  However,  it  has  not  been  the 
practice  of  the  Parole  Commission  or  the 
Board  of  Parole  to  make  specific  orders 
on  the  forfeiture  of  pre-paroFe  good  time, 
because  forfeiture  of  previously  earned 
good  time  is  not  provided  for  as  one  of 
the  decisions  the  Commission  is 
statutorily  obliged  or  authorized  to  make 
at  a  parole  revocatiOT)  hearing. 

In  any  event  it  makes  no  difference 
how  the  practical  result  of  this  sentence 
computation  method  is  characterized. 
Regardless  of  whether  the  pre-release 
good  time  is  considered  "used  up"  at  the 
time  of  release  or  "forfeited"  as  a 
consequence  of  revocation,  the  pre- 
release good  time  does  not  have  the 
effect  of  reducing  the  period  of 
impri8<mment  after  revocation. 

Prior  to  the  enactment  of  the  Parole 
Commission  and  Reorganization  Act  of 
1976  (PCRA).  the  parole  statutes 
addressed  the  maximum  length  of  a 
parole  violator  term  in  18  U.S.C.  4205 
(1970),  which  atated:  "The  unexpired 
term  of  imprisonment  of  any  such 
prisoner  shall  begin  to  run  from  the  date 
he  is  returned  to  the  custody  of  the 
Attorney  General.  ..."  Since  the  parole 
violator  was  subject  to  reincarceration 
for  the  unexpired  term  of  in^irisonment 
(i.e.,  the  time  remaining  on  his  sentence 
when  he  was  paroled]  the  good  time 
earned  before  parole  was  not  seen  as 
reducing  the  parole  violator  term.  The 
Board's  regulations  explained  that  once 
parole  or  mandatory  release  had  been 
revoked,  the  prisoner  could  be  required 
to  serve  the  remainder  of  his  sentence 
"less  such  good  time  as  he  may  earn 
following  his  reconunitment"  28  CFR 
2.40  (1973). 

Another  provision  in  the  pre-1976 
parole  statutes  stated:  "If  such  order  of 
parole  shall  be  revoked  and  the  parole 
so  terminated,  the  said  prisoner  may  be 
required  to  serve  all  or  any  part  of  the 
remainder  of  the  term  for  which  he  was 
sentenced."  18  U.S.C.  4207  (1970).  Tt  has 
been  suggested  that  the  "all  or  any  part" 


language  in  that  section  gave  the  Board 
of  Parole  the  power  to  restore  good  time 
which  had  been  earned  before  release. 

However,  that  was  not  the  way  that 
language  was  intopreted  by  the  Board 
of  Parole.  The  function  of  good  time 
restoration  had  not  been  expressly 
ctwierred  on  the  Board  of  Parole  (as  it 
has  been  conferred  cm  the  Attcumey 
General  in  18  U.S.C.  4166).  Rather  than 
treating  §  4207  as  an  implicit  conferral 
of  powers  in  the  good  time  area,  die 
Board  of  Parole  viewed  the  "all  os  any 
part"  language  as  giving  it  the  power  to 
reparole  a  parole  violator  at  any  time 
during  the  violator  term  without  regard 
to  any  pre-parole  good  time. 

The  PCRA  did  not  contain  any 
provisions  directly  analogous  to  the 
former  sections  4205  and  4207,  which 
prescribed  the  maximum  length  of 
parole  violator  terms.  The  current 
section  4210  did  change  the  law  to  the 
extent  of  requiring  full  sentence  credit 
for  time  spent  on  parole  except  for 
parolees  omvicted  of  new  crimes, 
section  4210(b)(2),  and  parolees  who 
intentionally  failed  to  respond  to  an 
order  or  warrant  of  the  Commission, 
section  4210(c).  However,  in  other 
respects,  the  Commission  has  treated 
the  matter  of  maximum  violator  terms 
(in  particular,  the  effect  of  pre-pan^ 
good  time)  as  being  the  same  as  under 
the  former  sections  4205  and  4207. 

This  rule  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedures.  Probation  and  parole. 
Prisoners. 

PART  2-4  AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

AnllMtflty:  la  U.S.C.  4203taKl )  and 
4204(a)(6). 

2.  28  CFR  2.35.  Mandatory  Release  in 
the  Absence  of  Parole,  is  amended  by 
redesignating  paragra{^  (b)  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  2.35    Manctotofy  rsvease  In  tne  sosenco 
of  parole. 

***** 

(b)  It  is  the  Commission's 
interpretation  of  the  statutory  scheme 
for  parole  and  good  time  that  the  only 
function  of  good  time  credits  is  to 
determine  the  point  in  a  prisoner's 
sentence  when,  in  the  absence  of  parole. 


the  prisoner  is  to  be  conditionany 
released  on  supervision,  as  described  in 
subsection  (a).  Once  an  offender  is 
conditionally  released  from 
imprisonment,  either  by  parole  or 
mandatory  release,  the  good  time 
earned  during  that  period  of 
imprisonment  is  of  no  further  effect 
either  to  shorten  the  period  of 
supervision  or  to  shorten  the  period  of 
imprisonment  which  the  offender  may 
be  required  to  serve  for  violation  of 
parole  or  mandatory  release. 
***** 

Dated:  October  17. 1985. 
Benjamin  F.  Baer, 
Chairman,  U.S.  Parole  Commission. 
[FR  Doc.  85-26412  Filed  11-0-85: 8t45  am| 

BHXING  CODE  4410-01-M 

DEPARTMENT  OF  THE  TREASURY 

Off ic*  of  the  Sacretary 

31  CFR  Part  103 

Amendments  to  ImplementtnQ 
Regulations;  Currency  and  Foreign 
Transactions  Reporting  Ael; 
Correction 

agency:  Office  of  the  SecreUiy.  . 
Treasury. 

ACnONc  Final  rule;  correctioiL 

summary:  This  document  corrects  a 
legal  citation  contained  in  the  regulatory 
amendments  implementing  regulations 
for  the  Currency  and  Foreign 
Transactions  Reporting  Act  which  were 
published  October  22. 1985  (50  FR 
42691]. 

FOR  RIRTNER  INFORMATION  CONTACT: 

Robert  J.  Stankey,  Jr.,  Financial  Crimes 
and  Frauds  Advisor,  Office  of  the 
Assistant  Secretary  [Enforcement  and 
Operations).  Department  of  the 
Treasury,  Room  1458, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220, 
(202)  566-^022. 

§103.43    (Correctml) 

Accordingly,  the  Office  of  the 
Secretary  is  correcting  31  CFR  103.43(b) 
by  changing  the  reference  to  "Executive 
Order  12356",  to  read  "Executive  Order 
12333". 

Dated-  October  31. 1965. 
David  D.  Queen, 

A  cting  Assistant  Secretory  (Eirforcemettt  and 

Operations). 

[FR  Doc.  85-28577  Rled  11-6-85: 8:45  am) 

MLUMG  CODE  W10-25-M 
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Flecal  3er¥tee 
31CFRPwt355 

Regulations  Qoveming  Fiscal  Agency 
Ctiedcs 

Correction 

In  FR  Doc  85-24934  beginning  on  page 
42518  in  the  issue  of  Monday.  October 
21, 1985,  make  the  following  correction: 

On  page  42520,  in  the  second  column. 
§  355.5(b)(4),  in  the  second  line, 
"identification"  should  have  read 
"indemniRcation". 

SHXMOCOOC  1SOS-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Baltimore,  MO  Regulation  85-09] 

Security  Zone  Regulations; 
Chesapeake  Bay,  Baltimore  Hart>or, 
Battimore,  MO 

AOENCV:  Coast  Guard,  IXTT. 
ACnoM:  Emergency  Rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  in  the 
Baltimore  Harbor,  Dundalk  Marine 
Terminal,  Baltimore,  Maryland.  This 
security  zone  is  needed  to  protect  a 
military  exercise.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Baltimore. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  beginning  at  ftOO  am 
e.8.t.  9  November  1985  or  upon  the 
arrival  of  the  vessel  American  Eagle 
whichever  is  earlier.  It  terminates  at 
IIKW  p.m.  e.s.t.  11  November  1985  or 
upon  the  departure  of  the  vessel 
American  Eagle,  whichever  is  later, 
unless  sooner  terminated  by  the  Captain 
of  the  Port  Baltimore. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lieutenant  Commander  D.E.  Henrickson. 
Chief  Port  Operations  Department. 
USCG  Marine  Safety  Office,  Custom 
House,  40  South  Gay  Street,  Baltimore, 
Maryland  21202-4022,  (301)  962-5105. 
SUPPLEMENTARY  INFORMATtON:  A  notice 

of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  from  the  date  of  this  publication. 
Publishing  a  NPRM  and  delaying  the 
effective  date  of  this  security  zone 
would  be  contrary  to  the  public  interest 


since  action  is  needed  to  safeguard  a 
military  exercise  of  the  scheduled  dates. 

Drafting  Information 

The  drafters  of  this  regulation  are  Lt. 
J.J.  Hannon.  project  officer  for  the 
Captain  of  the  Port  Baltimore,  MD  and 
Lcdr.  F.E  Couper,  Project  Attorney.  Fifth 
Coast  Guard  District  Legal  Office 
(Baltimore  Branch). 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  occur  on  9  through  11  November 
1985.  This  security  zone  is  necessary  to 
protect  the  vessel  American  Eagle  while 
it  is  participating  in  a  military  exercise 
at  a  commercial  port  facility.  This  action 
will  minimize  the  hazards  to  the  vessel 
American  Eagle,  its  personnel  and  cargo 
from  possible  damage  from  any  person 
or  persons. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  vessels, 
waterways. 

Regulation 

PART  165-{  AMENDED] 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231: 50 
U.aC.  191: 49  CFR  1.49  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  160.5. 

2.  A  new  S  165.T0509  is  added  to  read 
as  follows: 

§165.70509    Security  Zone:  Baltimore 
Hartior,  Baltimore,  MD. 

(a)  Location.  The  following  area  in  the 
Baltimore  Harbor  is  a  security  zone:  A 
perimeter  of  100  yards  in  every  direction 
from  the  vessel  AMERICAN  EAGLE, 
official  number  658479.  call  sign  WFPJ, 
while  it  is  moored  at  the  Dundalk 
Marine  Terminal,  Berth  8. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulation  in  9  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Baltimore,  MD. 

Dated:  September  25, 1985. 
R.C  Pidcup, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Baltimore,  Maryland. 

(FR  Doc.  85-26623  Filed  11-6-85;  8:45  am] 

BILLING  CODE  4»10-14-« 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
tlte  Army 

36  CFR  Part  327 

Public  Use  of  Water  Reeource 
Development  Projects  Administered 
by  the  Chief  of  Engineers 

agency:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACnoN:  Final  rule:  Correction. 

summary:  This  document  corrects  a 
final  rule  on  Lakeshore  Management  on 
Civil  Works  Projects  that  appeared  at 
page  35555  in  the  Federal  Register  of 
Monday.  September  3. 1985.  (50  FR 
35555).  This  action  is  necessary  to 
correct  an  administrative  error  that 
inadvertantly  omitted  the  reserved 
§S  327.27,  327.28,  327,29,  and  adding 
S  327.30  as  Lakeshore  Management  on 
Civil  Works  Projects. 

effective  date:  January  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Darrell  E  Lewis.  Chief.  Natural 
Resources  Management  Branch.  U.S. 
Army  Corps  of  Engineers,  HQUSACE. 
ATTN:  DAEN-CWO-R  Washington. 
DC  20314-1000. 

The  following  corrections  are  made  in 
FR  Doc  85-20946  appearing  on  page 
35555  in  the  issue  of  September  3. 1985: 
the  table  of  contents  on  page  35556  and 
the  regulatory  text  of  Part  327  on  page 
35561  are  corrected  by  adding  §§  327.27 
(Reserved).  327.28  [Reserved],  327.29 
[Reserved]  and  327.30  Lakeshore 
Management  on  Civil  Works  Projects. 
loiin  O.  Roach.  0. 

Department  of  the  Army  Liaison  Officer  with 
the  Federal  Register. 

[FR  Doc.  85-26571  Filed  11-6-85;  8:45  am] 

BHJJNO  CODE  3710-0»-H 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[AD-FRL-2862-3] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants; 
Amendments  to  General  Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  The  Enviroiunental  Protection 
Agency  (EPA)  proposed  amendments  to 
Subpart  A.  the  General  Provisions  for 
national  emission  standards  for 
hazardous  air  pollutants,  on  June  6, 1984 


Federal  Register  /  Vol.  50.  No.  216  /  Thursday.  November  7,  1985  /  Rules  and  Regulations      48285 


(49  FR  23568).  This  Federal  Register 
notice  responds  to  conunents  on  the 
proposed  amendments  and  promulgates 
the  amendments  to  the  General 
Provisions.  The  amendments  codify 
procedures  and  criteria  used  in 
implementing  these  emission  standards 
and  eliminate  the  repetition  of  general 
information  in  subparts  of  future 
standards.  A  summary  of  the  specific 
amendments  is  provided  at  the 
beginning  of  the  SUPPLEMENTANY 
INFORMATtON  section  of  this  notice. 
DATE:  Effective  November  7, 1985.  Under 
section  307(b)(1)  of  the  Clean  Air  Act 
(CAA),  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
filing  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  circuit  within  60  days  of 
today's  publication.  Under  section 
307(b)(2]  of  the  CAA,  the  requirements 
that  are  the  subject  of  today's  notice 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 
ADOAESS:  Docket  Docket  No.  A-81-12 
contains  supporting  information  used  in 
developing  the  promulgated 
amendments.  This  docket  is  available 
for  public  inspection  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
at  EPA's  Central  Docket  Section  (LE- 
131),  West  Tower  Lobby,  Gallery  1. 
Waterside  Mall,  401  M  Street  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Gail  K.  Ucy  or  Mr.  Gilbert  H. 
Wood,  Standards  Development  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-13),  U.S.  EPA,  Research 
Triangle  Park,  NC  27711,  telephone 
number  (919)  541-5578. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Amendments 

Under  the  authority  of  section  112  of 
the  CAA,  EPA  has  been  promulgating 
national  standards  for  the  emissions  of 
hazardous  air  pollutants  from  existing 
and  new  stationary  sources.  The 
standards  are  contained  in  Part  61  of  40 
CFR,  each  constituting  a  subpart. 
Subpart  A  comprises  general  provisions 
that  apply  to  all  of  the  standards. 

Many  provisions  have  been  repeated 
in  each  standard's  subpart.  The 
amendments  promulgated  today  add 
these  provisions  into  the  General 
Provisions,  thus  eliminating  the  need  to 
repeat  them  in  the  subparts  of  future 
standards.  They  mainly  comprise 
procedures  related  to  emission  testing 
and  monitoring. 

These  amendments  also  provide 
criteria  and  procedures  for  determining 
whether  proposed  changes  to  a  source 


would  constitute  modification.  They  are 
designed  to  clarify  EPA's 
implementation  of  modification,  as  it  is 
defined  in  the  CAA  and  in  the  present 
Part  61,  for  owners  or  operators  who 
propose  to  make  changes  to  a  source 
which  may  result  in  increased 
emissions. 

In  addition,  the  amendments  add 
procedures  that  would  be  followed 
when  any  person  requests  that  the 
Administrator  permit  the  use  of  an 
alternative  design,  piece  of  equipment 
work  practice  or  operation  in  place  of 
one  specified  by  a  standard.  This 
amendment  is  consistent  with  the  CAA. 
which  provides  that  the  Administrator 
may  permit  the  use  of  an  alternative 
method  of  controlling  emissions  if,  after 
notice  and  opportunity  for  a  public 
hearing,  the  Administrator  determines 
that  the  alternative  method  is 
equivalent,  in  terms  of  reducing 
emissions,  to  that  specified  in  the 
applicable  standard. 

The  amendments  also  add  two  lists. 
The  first  is  a  list  of  hazardous  air 
pollutants.  The  second  is  a  list  of  other 
substances  for  which  the  Agency  has 
published  a  notice  that  included 
consideration  of  the  serious  health 
effects,  including  cancer,  from  ambient 
air  exposure  to  the  substance. 

The  amendments  simplify  Part  61  by 
eliminating  the  concept  "equivalent 
method,"  a  method  of  emission  testing 
that  is  equivalent  to  a  reference  method 
specified  in  a  standard,  meaning  that  it 
has  a  consistent  and  quantitative 
relationship  to  the  appropriate  reference 
method.  Under  these  amendments,  each 
test  method  approved  by  the 
Administrator  that  is  not  a  reference 
method,  or  a  minor  change  from  thereof, 
would  be  classified  as  an  alternative 
method,  meaning  that  it  has  been 
demonstrated  to  the  Administrator's 
satisfaqtion  to  produce  results  adequate 
for  the  determination  of  compliance. 

The  amendments  also  simplify  the 
wording  and  punctuation  in  Subpart  A. 

Public  Partidpadon 

At  the  time  of  proposal,  public 
comments  were  solicited  and  copies  of 
the  proposal  were  distributed  to 
interested  parties.  The  public  was  also 
given  the  opportunify  to  present  views 
at  a  public  hearing  concerning  the 
proposed  standards  in  accordance  with 
section  307(d)(5)  of  the  CAA.  The  public 
comment  period  was  from  June  6  to 
August  20, 1984.  No  one  requested  to 
speak  at  the  public  hearing,  so  a  public 
hearing  was  not  held.  Eight  comment 
letters  were  received.  They  were 
submitted  by  industry  representatives 
and  a  State  air  pollution  control  agency. 


Significant  Comments  and  Changes  to 
the  Proposed  Amendments 

The  comments  have  B8bn  carefully 
considered  and,  where  determined 
appropriate  by  the  Administrator, 
changes  have  been  made  to  the 
proposed  amendments.  In  the  section  on 
emission  testing,  the  provisioru  for  use 
of  alternative  methods  were  clarified, 
and  provisions  for  the  use  of  reference 
methods  with  minor  changes  were 
added.  Similar  provisions  were  also 
added  to  the  monitoring  section.  In  the 
section  on  modification,  an  additional 
reference  source  was  added  to  provide 
emission  factors  to  be  used  to  determine 
emission  increases.  The  new  reference 
source  is  the  background  information 
document  published  for  each  individual 
subpart.  In  addition,  the  definition  of 
capital  expenditure,  used  in  determining 
if  modification  has  occurred,  was 
clarified  for  sources  constructed  in  1980 
and  thereafter.  A  new  pollutant,  coke 
oven  emissions,  was  added  to  the  list  of 
hazardous  air  pollutants  imder  Section 
112  of  the  CAA.  Also,  a  list  was  added 
for  other  substances  for  which  the 
Agency  has  published  a  notice  that 
included  consideration  of  the  serious 
health  effects,  including  cancer,  from 
ambient  air  exposure  to  the  substance. 

The  significant  comments  and  EPA's 
responses  are  discussed  below.  Also 
included  are  discussions  of  changes  that 
are  not  related  to  public  comments.  The 
discussions  are  organized  in  the  same 
order  as  the  sections  of  the  General 
Provisions  to  which  they  apply. 

Lists  of  Pollutants 

The  proposed  amendments  included  a 
list  of  hazardous  air  pollutants.  In 
addition,  the  promulgated  amendments 
include  a  list  of  other  substances  for 
which  EPA  has  published  a  notice  that 
included  consideration  of  the  serious 
health  effects,  including  cancer,  from 
ambient  air  exposure  to  the  substance. 

Publication  of  both  of  these  lists 
serves  to  inform  the  public  as  to  the 
status  of  EPA's  program  for  assessing 
potentially  toxic  air  pollutants  as  well 
as  providing  a  useful  reference  for  those 
Federal  Re^ster  publications  dealing 
with  potentially  toxic  air  pollutants.  In 
addition,  the  first  of  these  lists  will 
remove  uncertainfy  that  the  public  may 
have  as  to  the  status  of  a  particular 
pollutant  between  listing  of  the  pollutant 
and  promulgation  of  emission  standards 
for  that  pollutant.  The  second  of  these 
lists  will  also  convey  to  the  public  the 
scope  of  the  Agency's  air  toxics  program 
by  identifying  all  of  the  actions  that  EPA 
has  taken  with  respect  to  potentially 
toxic  air  pollutants. 
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Definition  of  "Standard" 

The  proposed  amendments  redefined 

"standard"  to  include  design, 
equipment,  work  practice,  and 
operational  standards,  or  any 
combination  thereof.  Two  commenters 
thought  that  the  proposed  definition 
should  be  changed  to  only  apply  to 
actions  subsequent  to  the  1977 
Amendments  to  the  CAA.  They  were 
concerned  that  under  the  proposed 
definition,  worlc  practice  requirements  in 
the  current  vinyl  chloride  standard, 
which  are  in  their  opinion,  invalid. 
would  be  considered  vaUd  by  virtue  of 
the  change  in  the  General  Provisions  of 
Part  61.  The  EPA  disagrees.  By  simply 
promulgating  a  definition  that  conforms 
to  the  current  section  112  of  the  CAA. 
EPA  is  not  attempting  to  address  any 
questions  regarding  ^e  viork.  practice 
requirements  of  the  vinyl  chloride 
standard.  Therefore.  EPA  decided  it  was 
inappropriate  to  change  the  proposed 
definition  of  standard. 

Another  commenter  thought  that  a 
clearer  wording  of  the  definition  might 
be:  "A  national  emission  standard  'and/ 
or'  (rather  than  the  proposed  'including') 
a  national  design,  equipment,  work 
practice  or  operational  standard."  The 
proposed  wording  of  the  definition  of 
"standard"  was  derived  from  section 
112(e)(5)  of  the  CAA,  which  states  that 
any  design,  equipment,  work  practice,  or 
operational  standard,  or  any 
combination  thereof,  shall  be  treated  as 
an  emission  standard.  Therefore,  the 
proposed  definition  is  consistent  with 
the  CAA  whereas  the  definition 
suggested  by  the  commenter  is  not. 

Address 

Comments  on  the  Address  section 
{§  61.04)  all  related  to  the  delegation  of 
standards  to  the  States.  The  proposed 
revisions  to  this  section  stated  that  EPA 
may  permit  requested  information  to  be 
submitted  to  the  State  agency  only, 
instead  of  to  both  the  State  agency  and 
to  EPA.  Three  commenters  requested 
that,  when  standards  have  been 
delegated  to  State  agencies,  the  owner 
should  be  required  to  submit 
information  only  to  the  appropriate 
State  agency  in  all  cases,  rather  than 
EPA  permitting  it  in  some  cases.  The 
EPA  disagrees  with  the  commenters' 
request  because  both  EPA  and  the 
States  have  enforcement 
responsibilities.  There  are  aspects  of  all 
the  standards  that  EPA  will  not  delegate 
to  any  State.  Moreover.  EPA  reserves 
oversight  authority  for  delegated 
activities.  The  EPA  would  permit 
sources  to  submit  information  solely  to 
the  State  agency  only  in  cases  where  the 


permission  has  been  specifically  granted 
in  the  written  delegation. 

Another  comment  suggested  that  the 
word  "Administrator"  be  rei^ced  by 
"authorized  agency"  throughout  the 
General  Provisions.  As  mentioned 
above,  not  all  provisions  are  delegated 
to  the  States.  Furthermore,  EPA  always 
has  the  responsibiUty  to  ensure 
enforcement  section  112(d)(2)  of  the 
CAA  reserves  the  Administrator's 
authority  to  enforce  standards  even 
when  enforcement  has  been  delegated 
to  a  State.  Use  of  the  term  "authorized 
agency"  could  imply  that  the  delegated 
agency  has  sole  authority  to  enforce. 
Therefore,  "Administrator"  is  the  more 
appropriate  term. 

One  commenter  suggested  that  the 
listing  of  States  with  approved 
delegation  should  note  the  extent  of 
delegation  allowed  each  State,  or  at 
least  identify  the  Federal  Re^ster 
notices  wherein  such  delegations  have 
been  made.  Most  States  have  full 
delegation  of  all  applicable  NESHAP. 
The  listing  already  notes  the  exceptions 
to  full  delegation  for  some  of  the  States. 
The  EPA  plans  to  continue  updating  the 
listing  to  show  exceptions  to  full 
delegation  on  a  case-by-case  basis. 

Two  commenters  questioned  if  States 
with  delegated  authority  will  be 
required  to  revise  their  provisions  to 
match  these  amendments.  The  States 
are  required  only  to  have  provisions  at 
least  as  stringent  as  the  ones  that  have 
been  delegated  to  them.  However,  these 
amendments  do  not  add  any  more 
stringent  requirements  to  the  General 
Provisions.  Therefore,  it  is  not  expected 
that  States  will  be  required  to  change 
their  provisions. 

Applications  for  Approval  of 
Construction  or  Modification 

One  commenter  suggested  a  wording 
change  to  the  paragraph  describing  the 
necessary  information  to  be  included  in 
an  appUcation  for  approval  of 
modification  S  61.07(c).  The  suggestion 
was  to  replace  the  words  "the  precise 
nature  of  the  proposed  changes"  with  "a 
description  of  the  proposed  changes." 
The  EPA  believes  that  the  wording 
"precise  nature"  more  clearly  conveys 
that  EPA  needs  exact  information, 
rather  than  a  vague  or  general 
description  of  the  proposed  changes. 

Another  commenter  requested  that  the 
enforcement  authority  should  be 
allowed  at  least  120  days,  rather  than  60 
days,  to  respond  to  appUcations  for 
approval  of  construction  or 
modification.  The  commenter  believes 
that  a  longer  time  is  particularly 
important  when  processing  applications 
that  are  subject  to  other  rules  requiring 
public  notice  and/ or  an  opportunity  for 


a  public  hearing.  The  EPA  disagrees  that 
the  allowed  response  time  should  be 
lengthened  Approvals  of  construction  or 
modification  under  the  NESHAP 
program  are  based  on  the  expected 
ability  of  the  source  to  meet  the 
applicable  NESHAP  emission  standard. 
The  EPA  is  not  convinced  that  any  more 
than  60  days  is  necessary  for  this  type  of 
determination.  For  cases  where  the 
construction  or  modification  is  subject 
to  a  public  hearing  under  another  rule,, 
the  enforcement  authority  should  be 
able  to  determine  if  the  construction  or 
modification  would  be  approvable  under 
Part  61  regardless  of  the  public  hearing 
outcome.  For  cases  in  which  the 
construction  or  modification  is  not 
subject  to  a  rule  requiring  a  public 
hearing,  it  would  be  unfair  to  the  source 
for  the  enforcement  authority  to  delay  a 
determination  any  longer  than 
necessary. 

Notification  of  Startup 

The  proposed  $  61.09(a)(1)  requires 
notification  of  anticipated  startup  no 
more  than  60  days  and  no  less  than  30 
days  before  the  planned  startup  date. 
One  commenter  suggested  that  some 
provisions  should  be  added  to  include 
those  sources  whose  planned  startup 
falls  within  30  days  after  the  effective 
date  of  the  applicable  standard. 

The  EPA  believes  that  it  is  unlikely 
that  a  source  would  start  up  within  30 
days  of  the  effective  date.  Any  new  or 
modified  source  that  has  not  had  initial 
startup  before  the  effective  date  is 
required  to  submit  an  application  for 
approval  of  construction  or 
modification,  as  specified  in  §  61.07. 
Startup  could  not  occur  before  the 
Administrator  approves  the  construction 
or  modification.  To  increase  the 
possibility  that  approval  takes  place 
within  30  days  after  the  effective  date, 
the  owner  or  operator  could  submit  the 
apphcation  for  approval  before  the 
effective  date.  Ilie  owner  or  operator 
could  notify  the  Agency  of  the 
anticipated  startup  date  at  the  same 
time.  However,  EPA  cannot  require  that 
these  items  be  submitted  before  the 
effective  date.  Therefore,  EPA  did  not 
add  any  special  provisions  to  S  61.09. 

Waiver  of  Compliance 

Several  commenters  stated  that  EPA 
should  provide  that  a  source  will  not  be 
considered  to  be  in  violation  of  the 
standard  during  the  time  between 
submittal  of  a  waiver  of  compliance  and 
final  action  on  the  waiver  by  EPA,  if 
final  action  has  not  taken  place  before 
the  90-day  compliance  period  is  over. 
One  of  these  commenters  suggested  that 
the  90-day  period  for  coming  into 
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compliance  should  be  removed  from  the 
General  Provisions  and  decided 
separately  for  each  standard. 

The  CAA  clearly  states  in  section 
112(c)(1)(B)  that  an  existing  source  shall 
comply  with  the  standard  within  90  days 
of  the  effective  date  unless  the  source  is 
operating  under  a  waiver  of  compliance. 
If  would  be  inconsistent  with  the  statute 
to  change  the  90-day  period  or  to  add 
the  provision  requested  by  the 
commenters.  Thus,  the  owner  or 
operator  of  a  source  should  submit  the 
waiver  application  as  soon  as 
practicable  to  allow  time  for  the  Agency 
to  make  a  determination  within  the  90- 
day  period  after  the  effective  date.  One 
should  note  that  all  substantive 
standards  are  proposed  prior  to  being 
promulgated.  The  owner  or  operator 
should  take  advantage  of  the  time 
between  proposal  and  promulgation  to 
prepare  significant  portions  of  a  plan  for 
achieving  compliance.  In  addition,  the 
source  should  continue  to  take  all 
possible  steps  toward  achieving 
compliance  while  the  Agency  is 
evaluating  the  waiver  application. 

One  commenter  requested  that  EPA 
describe  the  compliance  schedule 
requirements  for  waivers  of  compliance 
applying  to  work  practice,  design,  or 
operational  standards.  The  commenter 
also  suggested  that  EPA  modify  the 
example  "request  for  waiver"  form  in 
Appendix  A  of  Part  61  to  accommodate 
work  practice,  design,  or  operational 
standards.  The  EPA  agrees  that  the 
information  requested  in  the  waiver 
application  is  oriented  toward 
equipment.  This  information  would  be 
appropriate  for  design  and  equipment 
requirements,  as  well  as  for  standards 
with  a  numerical  emissions  limit. 
However,  EPA  disagrees  that  the 
General  Provisions  or  Appendix  A 
should  be  revised  to  describe  the 
compliance  schedule  information 
required  in  applications  for  waivers  of 
compliance  with  work  practice  or 
operational  standards.  In  most  cases, 
the  owner  or  operator  should  be  able  to 
implement  work  practice  and 
operational  requirements  within  90  days 
of  the  effecitive  date.  Furthermore,  even 
if  a  waiver  may  be  justified,  the 
information  needed  in  the  waiver 
application  would  be  specific  to  the 
particular  standard.  Therefore,  it  is  more 
appropriate  that  detailed  guidance  be 
given  in  the  subpart  of  the  standard  or 
by  the  enforcement  agency,  rather  than 
in  the  General  Provisions.  General 
guidance  is  that  the  waiver  application 
should  contain  sufficient  information  to 
show  why  the  source  is  unable  to 
comply  within  90  days,  the  steps  that  the 
:iOurce  is  taking  to  achieve  compliance 


in  the  minimum  amount  of  time,  and  the 
dates  for  completing  each  step. 

Compliance  with  Standards  and 
Maintenance  Requirements 

One  commenter  suggested  a  minor 
wording  change  in  the  first  paragraph  of 
the  provisions  in  the  proposed  {  61.12  on 
compliance  determinations.  The 
wording  in  the  proposed  section  said 
that  compliance  shall  be  determined  by 
emission  tests  established  in  §  61.13  or 
as  otherwise  specified  in  an  individual 
subpart.  The  EPA  agrees  that  this 
language  was  ambiguous.  The  intent  of 
EPA  is  that  the  individual  subpart  would 
take  precedence  over  the  General 
Provisions.  The  final  wording  removes 
this  ambiguity. 

Another  conmient  suggested  that  EPA 
remove  the  proposed  words  "for 
minimizing  emissions"  from  the 
provision  requiring  the  operation  of  the 
source  and  associated  air  pollution 
control  equipment  "in  a  manner 
consistent  with  good  air  pollution 
control  practice  for  minimizing 
emission."  The  EPA  believes  that  these 
words  serve  to  clarify  the  phrase  "good 
air  pollution  control  practice"  and 
therefore  should  be  included. 

Other  comments  on  this  section 
related  to  the  provisions  of  alternative 
means  of  emission  limitation.  One 
suggested  that  the  language  be  made 
consistent  with  the  CAA  by  stating  that 
the  Administrator  "shall"  (instead  of  the 
proposed  "vnll")  publish  in  the  Federal 
Register  a  notice  permitting  the  use  of 
the  alternative  means.  The  commenter 
believes  the  "shall"  more  clearly  states 
the  Administrator's  obligation  to  permit 
the  use.  The  EPA  disagrees,  llutjughout 
the  General  Provisions,  the  word  "will" 
is  used  to  describe  the  actions  which 
will  be  performed  by  the  Administrator. 
The  EPA  decided  to  leave  "will"  to 
maintain  consistency  between  this 
section  and  the  rest  of  the  General 
Provisions  and  because  this  properly 
describes  the  actions  to  be  taken  by  the 
Administrator. 

The  same  commenter  also  requested 
the  addition  of  a  sentence  to 
§  61.12(d)(1)  following  the  statement 
that  the  permission  to  use  an  alternative 
means  may  be  conditioned  on 
requirements  for  the  operation  and 
maintenance  of  the  alternative  means. 
The  suggested  sentence  states  that  such 
operation  and  maintenance 
requirements  will  be  no  more  severe 
than  necessary  to  ensure  that  the 
alternative  method  of  emission 
limitation  will  be  operated  and 
maintained  in  such  a  manner  as  to 
achieve  a  reduction  in  emissions  at  least 
equivalent  to  the  reduction  to  be 
achieved  under  any  design,  equipment. 


work  practice  or  operational  standard 
required  by  the  Administrator  for  a 
particular  pollutant.  The  EPA  agrees 
that  the  intent  of  the  operation  and 
maintenance  provisions  is  to  ensure  that 
the  alternative  means  achieves  at  least 
as  must  emission  reduction  as  the 
standard,  instead  of  necessarily 
achieving  more  emission  reduction  than 
the  standard.  The  EPA  believes, 
however,  that  in  most  cases,  it  is 
infeasible  to  quantify  the  effect  of  the 
operation  and  maintenance 
requirements  on  the  amount  of  emission 
reduction.  For  example,  it  would  often 
be  infeasible  to  estimate  that,  with  one 
set  of  maintenance  requirements,  the 
control  method  would  achieve  90 
percent  control;  yet  with  another  set  of 
maintenance  requirements,  it  would 
achieve  95  percent  control.  The  selection 
of  operation  and  maintenance 
requirements  will  be  EPA's  best 
judgment  of  what  is  necessary  to  ensure 
that  the  alternative  method  will  achieve 
a  reduction  in  emissions  at  least 
equivalent  to  the  standard.  Therefore,  it 
is  not  appropriate  to  change  the 
proposed  regulation. 

Emission  Toting 

Comments  were  received  on  the 
proposed  §  61.13(b),  which  provides  that 
the  Administrator  may  require  emission 
testing  in  addition  to  the  initial  emission 
test  "at  any  other  time  under  section  114 
of  the  Act."  The  commenters  believed 
that  one  could  infer  from  the  proposed 
wording  that  Section  114  gives  unlimited 
authorify  to  EPA  to  require  testing.  The 
EPA  agrees  with  the  commenters  that 
the  wording  of  this  paragraph  could  be 
improved.  The  final  amendments  state 
that  the  Administrator  may  require  an 
owner  or  operator  to  test  emissions  from 
the  source  at  any  other  time,  when  such 
action  is  authorized  under  section  114  of 
the  Act.  This  suggested  wording  was 
chosen  over  other  suggestions  because  it 
most  accurately  reflects  the  intent  of  the 
provision. 

Another  commenter  requested  that  the 
time  for  analyzing  test  samples  be 
lengthened  from  30  to  45  days,  and  the 
time  for  submitting  a  report  after 
emission  testing  be  lengthened  from  31 
to  60  days.  The  commenter  believes  this 
time  is  needed  especially  when  samples 
have  to  be  shipped  off-site  for  analysis. 
The  EPA  intends  to  specify  as  short  a 
time  period  as  reasonable  to  minimize 
delay  in  determining  the  compliance 
status  of  the  source.  The  individual 
subparts  in  Part  61  that  require  emission 
testing  allow  30  days  for  determining 
emission  test  results,  and  require  the 
results  to  be  sent  to  EPA  the  next 
business  day  following  the 
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determination.  In  enforcing  these 
standards,  EPA  has  generally  found 
these  deadlines  to  be  reasonable.  The 
commenter  did  not  provide  any  case  to 
illustrate  any  speciHc  difficulty.  The 
proposed  General  Provisions  allow  for  a 
different  time  period  to  be  specified  in  a 
particular  subpart,  if  necessary,  and 
EPA  will  address  testing  schedules 
when  each  subpart  is  reviewed. 
Consequently.  EPA  disagrees  with  the 
commenter's  suggestion  to  change  the 
proposed  time  period. 

The  same  commenter  pointed  out  that 
the  requirements  for  emission  test 
facilities  (e.g.,  sampling  ports]  in 
S  61.13(d)  would  be  applicable  only  to 
those  sources  required  to  perform 
emission  testing.  The  EPA  agrees  with 
the  commenter  and  has  clarified  this 
point  in  the  final  regulation. 

TWo  commenten  requested 
clarification  of  the  provisions  for  use  of 
alternative  methods  for  emission  testing 
that  are  in  the  proposed  S  61.13(h).  One 
commenter  stated  that  the  section  needs 
to  address  the  date  for  submission  of 
requests  to  use  an  alternative  test 
method  during  the  initial  emission  test 
for  new  sources  that  have  initial  startup 
before  the  effective  date  of  the 
applicable  standard.  The  EPA  agrees 
with  the  conunenter  that  for  these 
sources  the  date  should  be  the  same  as 
for  existing  sources,  which  is  30  days 
after  the  effective  date.  Another 
commenter  requested  that  EPA  consider 
requests  to  use  an  alternative  test 
method  at  any  other  time,  in  addition  to 
during  the  initial  emission  test  The  EPA 
also  agrees  with  this  request  The  final 
regulation  incorporates  provisions 
addressing  these  points  in  §  61.13(h). 
Another  change  from  the  proposed 
emission  test  S  61.13(h)  is  the  addition  of 
a  provision  for  the  use  of  a  reference 
method  with  minor  changes  in 
methodology.  Minor  changes  pertain  to 
contingencies  that  arise  in  the  field  and 
to  authorizations  that  may  appear  in  the 
regulations  where  the  potential  for 
advancement  in  test  procedures' 
equipment  reagents,  or  analytic 
methods  was  anticipated.  The  reason  for 
distinguishing  minor  changes  to 
reference  methods  fttim  alternative 
methods  is  related  to  procedures  for 
approving  their  use.  TTie  decisions  to 
approve  minor  changes  may  be  made 
most  efficiently  and  reasonably  by  the 
implementing  agency,  which  may  be  a 
delegated  State  or  local  agency. 
Subsequent  approval  at  the  Federal 
level  would  be  unnecessary  because 
minor  changes  do  not  affect  the  ^ 
precision  or  accuracy  of  the  method  and, 
therefore,  are  not  of  national 
significance.  Conversely,  EPA  retains 


authority  for  the  approval  of  alternative 
methods  in  order  to  ensure  uniformity 
and  technical  quality  in  the  test  methods 
used  for  enforcement  of  national 
standards.  Therefore,  the  new  provision 
adds  flexibility  to  the  emission  testing 
section. 

Monitoring  Requirements 

One  commenter  stated  that 
monitoring  data  obtained  during  periods 
of  plant  startup,  shutdown,  or 
malfunction  should  not  be  included  in 
the  monitoring  data  average,  and 
emissions  excesses  recorded  during 
those  periods  should  not  be  considered 
violations  of  the  standard.  The  EPA 
disagrees.  The  monitoring  data  collected 
during  periods  of  plant  startup, 
shutdown,  and  malfunction  should  be 
included  because  they  contain  relevant 
information  about  the  event  It  is 
important  to  know  how  much  is  being 
emitted  during  such  a  period,  and  how 
long  the  period  lasts,  especially  during 
plant  startup  and  malfunction.  Unless 
speciHed  otherwise  in  a  particular 
subpart,  compliance  is  determined  by  a 
performance  test  and  monitoring  data 
are  used  to  indicate  excess  emissions,  or 
improper  operation  and  maintenance. 
Therefore,  no  such  provisions  were 
added. 

Provisions  for  the  use  of  minor 
changes  that  do  not  affect  the  precision 
and  accuracy  of  specified  monitoring 
procedures  were  added  to  S  61.14(g). 
These  provisions  are  similar  in 
substance  and  purpose  to  those  for  the 
use  of  minor  changes  to  reference 
emission-test  methods.  The  provisions 
also  state  the  Administrator's  authority 
to  require  the  use  of  the  procedures 
specified  under  this  part  if  the 
Administrator  has  reasonable  grounds 
to  dispute  results  obtained  by  an 
alternative  method. 

Modification 

The  EPA  revised  the  proposed 
definition  of  "capital  expenditure." 
which  is  used  in  determining  whether 
some  changes  to  an  existing  source  are 
modifications.  In  the  proposal  "capital 
expenditure"  was  defined  as  the  product 
of  the  applicable  "annual  asset  guideline 
repair  allowable  percentage" 
(AAGRAP)  specified  in  the  latest  edition 
of  the  Internal  Revenue  Service  (IRS) 
publication  534  and  the  existing  source's 
basis.  Recent  tax  revisions  repealed  the 
use  of  AAGRAP  for  property  placed  in 
service  after  December  31, 1980. 
Therefore,  the  EPA  reviewed  IRS 
Publication  534  to  determine  if  the 
proposed  procedure  is  practical  for  post- 
1980  assets.  The  publication  continues  to 
require  the  use  of  an  existing  source's 
basis,  and  also  continues  to  report  the 


AAGRAP  because  it  n  (till  oaed  for  tax 
purposes  Cor  pre-1981  aaseta.  This  means 
that  asset  records  must  be  kept  for  post- 
1980  assets  similarly  as  for  pre-1961 
assets.  Thus,  EPA  is  revising  the 
definition  of  "capital  expenditure"  lo 
clarify  that  the  AAGRAP  can  be  for 
post-1980  assets.  The  public  comments 
on  modification  and  EPA's  responses 
are  discussed  below. 

Two  commenters  stated  that  to 
determine  modification,  the  increase  in 
emiaaions  should  be  compared  to  the 
permitted  emission  level,  rather  than  the 
actual  level.  They  contended  that 
measuring  increases  firom  the  current 
operating  level  would  penalize  owners 
or  operators  for  past  reductions.  The 
EPA  disagrees  with  these  commenters. 
The  comparison  of  an  emission  increase 
to  the  permitted  level  of  emissions 
instead  of  to  the  actual  level  is  contrary 
to  the  statutory  definition  of 
modification.  The  definition  of 
modification  in  sections  112(aK3)  and 
111(a)(4)  of  the  CAA  refers  to  the 
increase  in  terms  of  "the  amount  of  air 
pollutant  emitted  by  the  source." 

Two  commenters  requested  that  only 
changes  resulting  in  a  "significant" 
increase  in  emissions  be  considered  a 
modification.  They  noted  that  only 
significant  increases  are  regulated  under 
the  modification  provisions  in  40  CFR 
51.24  and  52.21.  which  are  the 
prevention  of  significant  deterioration 
(PSD)  requirements  of  the  State 
implementation  plan  (SIP)  rules.  The 
EPA  believes  the  commenter's  request  is 
inappropriate  for  Part  61.  Under  the 
definition  of  modification  in  the  CAA, 
any  physical  or  operational  change 
resulting  in  an  increase  in  emissions 
constitutes  a  "modification."  As  the 
commenters  note,  the  PSD  rules  in  40 
CFR  51.24  and  52.21  apply  to  "ma)or 
modifications"  that  result  in  a 
"significant"  emissions  increase,  (tc 
greater  than  a  specified  de  minimis 
amount).  The  promulgation  of  these 
rules  followed  the  decision  in  Alabama 
Power  Co  v.  CosUe.  636  F.2d  323  (D.C 
Cir  1979),  in  which  the  D.C  Circuit  held 
that  EPA  has  authority  to  interpret  the 
definition  of  modification  for  PSD 
review  so  as  to  exempt  sources  with 
small  emissions  increases  on  grounds  of 
administrative  necessity.  The  Alabama 
Power  decision  does  not  require  EPA  to 
provide  a  de  minimis  exemption  from 
application  of  the  modification  for 
NESHAP  appHcabihty  purposes;  nor 
does  EPA  expect  an  administrative  need 
for  exempting  small  emissions  increases 
from  the  modification  provisions  under 
the  NESHAP  program.  The  NESHAP  are 
categorically  applicable  emission 
standards  and  the  administrative 
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burden  associated  with  their  application 
is  not  overwhelming.  In  contrast,  the 
PSD  requirements  involve  an 
assessment  of  the  effects  of  the 
modification  on  ambient  air  quality  and 
a  case-by-case  technical  review 
including  opportunity  for  public 
commenL 

The  EPA  received  two  comments  that 
EPA  should  emphasize  the  use  of  other 
emission  factors,  rather  than  emission 
factors  contained  in  "Compilation  of  Air 
Pollutant  Emission  Factors,"  EPA 
Publication  No.  AP-42.  for  determining 
emission  increases.  The  commenters 
cited  the  lack  of  emission  factors 
specific  to  the  synthetic  organic 
chemical  manufacturing  industry 
(SOCMIJ  in  AP-^2.  In  some  cases,  the 
most  appropriate  emission  factors  for 
determining  emissions  increases  would 
be  those  used  by  EPA  in  developing  the 
NESHAP.  They  are  described  in  the 
documents  providing  background 
information  for  each  standard. 
TTierefore,  the  promulgated  modification 
section  refers  to  these  documents,  as 
well  as  AP-42.  as  sources  of  emission 
factors.  The  modification  section  would 
continue  to  provide  for  use  of  other 
emission  factors  determined  by  the 
Administrator  to  be  superior  for 
determining  an  emission  increase  to  the 
emission  factors  in  AP-42  or  the 
background  information  documents. 
This  determination  could  be  made  on  a 
case-by-case  basis,  or  more  generally  in 
the  individual  subparts. 

One  commenter  questioned  why  the 
modification  provision  in  40  CFR 
60.14(c)  for  the  NSPS  program  is  not 
included  in  the  proposed  provisions  for 
Part  61.  This  provision  states  that  "the 
addition  of  an  affected  facility  to  a 
stationary  source  or  as  a  replacement 
for  an  existing  facility  shall  not  by  itself 
bring  within  the  applicability  of  this  part 
any  other  faciUty  within  that  source." 
This  provision  is  inappropriate  for  Part 
61.  The  EPA  uses  the  term  "affected 
facility"  mider  Part  60  to  designate  the 
unit  subject  to  a  standard.  The  EPA  does 
not  use  the  term  "affected  facility" 
under  Part  61. 

Several  comments  were  received  on 
the  exemptions  to  modification  listed  in 
the  proposed  {  61.15(d).  One  commenter 
had  two  comments  on  the  exemption  for 
an  increase  in  production  rate  of  a 
stationary  source,  if  that  increase  can  be 
accomplished  without  a  capital 
expenditure  on  the  stationary  source 
(5  61.15(d)(2)).  One  of  these  comments 
was  that  the  definition  of  capital 
expenditure  should  be  changed  to  use 
the  replacement  cost  rather  than  the 
original  cost  The  comment  stated  that 
EPA  at  least  should  allow  the 


alternative  definition  of  capital 
expenditure  that  is  included  in  the  NSPS 
for  equipment  leaks  (i.e.,  fugitive 
emissions)  from  petroleum  refineries 
and  SOCMI.  The  alternative  definition 
to  which  the  comment  referred  uses  the 
replacement  cost  with  an  adjustment 
factor  to  approximate  the  original  cost, 
rather  than  only  the  original  cost  The 
reason  was  that  the  original  cost  for  the 
particular  equipment  (e.g.,  valves  and 
pumps)  covered  by  these  two  NSPS  may 
not  be  available,  and  may  be  very         ' 
difficult  to  recreate  at  some  plants.  The 
alternative  definition  of  capital 
expenditure  achieves  the  same  result  by 
using  the  replacement  cost  and 
depreciating  it  to  approximate  the 
original  cost  The  EPA  does  not  believe 
that  the  difficulties  with  original  costs 
encountered  by  some  of  the  plants 
subject  to  the  equipment  leaks  NSPS  are 
general  enough  to  all  standards  to 
warrant  iociusion  of  this  alternative 
definition  in  the  General  Provisions. 
Furthermore,  if  an  jlternative  defmition 
were  necessary  for  a  specific  standard, 
the  definition  would  need  to  be  tailored 
to  the  particular  industry  and 
equipment.  For  example,  the  inflation 
index  used  to  depreciate  the 
replacement  cost  may  be  different  from 
that  used  for  refineries  and  chemical 
plants. 

The  second  comment  was  that  H'A 
should  use  "process  improvement" 
rather  than  "increase  in  production  rate" 
in  the  exemption  in  S  61.15(d)(2).  The 
use  of  "process  improvement"  is  specific 
to  the  NSPS  for  equipment  leaks  from 
refineries  and  SOC\4I  and  is  not 
appropriate  for  the  General  Provisions 
of  either  Part  60  or  Part  81.  The 
equipment  leaks  N^%  are  unusual 
because  the  affected  facility  (equivalent 
to  the  "source"  under  NESHAP)  is 
broadly  defined  as  the  grouping  of  a 
laige  number  of  certain  types  of 
equipment  within  process  units  rather 
than  the  individual  pieces  of  equipment 
for  which  there  are  requirements.  In 
process  units  in  refineries  and  chemical 
plants,  many  routine  changes  that  may 
result  in  the  minor  addition  of 
potentially  leaking  equipment,  such  as  a 
few  valves  or  a  pump,  are  made  for 
specific  reasons.  For  other  source 
categories,  EPA  has  no  evidence  that 
such  changes  would  routinely  be  made. 
If  such  changes  exist  for  another  source 
category,  EPA  would  need  to  examine 
the  details  of  specific  examples  before  it 
would  exempt  the  changes  from 
modification. 

One  commenter  stated  that  sources 
that  are  relocated  should  not  be 
exempted  from  the  modification 
provisions.  The  commenter  stated  that 


the  exemption  for  relocated  sources  In 
the  proposed  S  61.15(d)(95)  is 
inconsistent  with  other  rales,  such  as 
SIFs.  The  EPA  disagrees.  Sections 
112(8)(3)  and  m(a)(4)  of  the  CAA 
define  modification  to  be  a  change  in  a 
source  that  increases  emissions.  Section 
61.15(dH5)  merely  provides  that 
relocation  of  a  source  does  not  by  itself 
constitute  a  modification.  TTiis  is  correct 
because  relocation  does  not  by  itself 
increase  emissions.  However. 
5  61.15(d)(5)  clarifies  that  the  owner 
must  report  relocations  and  changes  in 
ownership  to  the  EPA.  as  described 
under  S  61.10(c). 

One  commenter  questioned  why  an 
exemption  to  modification  in  Part  60 
was  not  included  in  the  proposed 
provisions  in  Part  61.  The  specific 
exemption,  in  S  60.14(e)(5).  is  for  "the 
addition  or  use  of  any  system  or  device 
whose  primary  function  is  the  reduction 
of  air  pollutants  except  when  an 
emission  control  system  is  removed  or  is 
replaced  by  a  system  which  the 
Administrator  determines  to  be  less 
environmentally  beneficial"  The  EPA 
believes  that  this  exemption  to 
modification  is  inappropriate  for  the 
Part  61  General  Provisions  because  of 
the  hazardous  nature  of  the  subject 
pollutants.  If  the  addition  or  use  of  an 
air  pollution  control  device  causes  an 
increase  in  emissions  of  a  hazardous  air 
pollutant,  the  source  should  become 
subject ,to  the  applicable  standard  to 
protect  the  public  health. 

A  commenter  noted  that  paragraph 
§  61.15(e)  referenced  in  ttie  proposed 
paragraph  S  61.15(a).  was  miaaing  He 
EPA  found  that  the  proposed  paragraph 
(a)  of  the  modification  provisions  was 
incorrect;  there  is  no  intended  paragraph 
S  61.15(e).  The  final  regulation  has  been 
corrected. 

Miscellaneous 

h4a}or  Rule  Determination 

Under  Execotlve  Order  12281,  EPA  is 
required  to  judge  whether  a  rogation  is 

a  "major  rule"  and  therefore  subject  to 
certain  requirements  of  the  Order.  The 
Agency  has  determined  that  this 
regulation  would  result  in  none  of  the 
adverse  economic  effects  set  forth  in 
section  1  of  the  Order  as  grounds  for 
finding  the  regulation  to  be  a  "major 
rule."  In  fact,  this  action  would  impose 
no  new  regulatory  requirements  for 
owners  or  operators  of  sources  to  which 
a  standard  under  Part  61  is  applicable. 
The  Agency  has  therefore  concluded 
that  this  regulation  is  not  a  "major  rule" 
under  Executive  Order  12291. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
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(OMB)  for  review  as  required  by 
Executive  Oder  12291.  Any  comments 
from  OMB  to  EPA  and  any  EPA 
response  to  these  comments  are 
included  in  Dociiel  Number  A-81-12. 

Paperwork  Reduction  Act 

These  amendments  do  not  add  any 
information  collection  burden  for 
sources  subject  to  standards  currently  in 
Part  61.  Thus,  this  action  is  not  an 
infonnation  collection  request  (ICR) 
under  the  Paperwork  Reduction  Act  of 
1980.44U.S.C.e/se9. 

Regulatory  Flexibility  Analysis 
Certification 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  these 
amendments  to  Part  61  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  will  not  add  any  new 
regulatory  requirements  to  Part  61. 
Consequently,  they  will  not  add 
significant  costs. 

List  of  Subjects  in  40  CFR  Part  61 

Asbestos.  Beryllium,  Hazardous 
substances.  Mercury.  Radionuclides. 
Reporting  and  recordkeeping 
requirements.  Vinyl  chloride. 

Dated:  September  23, 1965. 
Lee  M.  IVxiias, 
Adminiativtor. 

PART  61— [AMENDED] 

40  C3^  Part  61  is  amended  as  follows: 

1.  The  authority  citation  for  Part  61  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  61  are  removed. 

Authority:  Sees.  101, 112, 114, 116,  301, 
Clean  Air  Act  as  amended  (42  U.S.C.  7401, 
7412.  7414,  7416,  7601). 

2.  The  table  of  contents  is  amended  by 
revising  the  table  of  contents  for 
Subpart  A  to  read  as  follows: 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

Subpart  A-OeiMral  Provisiofi* 

61.01  Lists  of  pollutants  and  applicability  of 
Part  61. 

61.02  Definitions. 

61.03  Units  and  abbreviations. 

61.04  Address. 

61.05  Prohibited  activities. 

61.06  Determination  of  construction  or 
modification. 

61.07  Application  for  approval  of 
construction  or  modification. 

61.08  Approval  of  construction  or 
modification. 

61.09  Notification  of  startup. 


Sec. 

81.10  Sourc«»  rpporting  and  request  for 
waiver  ot  onnpliance. 

61.11  Waiver  ot  cumpliance. 

61.12  Cumpiirince  with  standards  and 
maintendnce  requirements. 

61 13    Emission  tests  «md  waiver  of  emission 
tests. 

61.14  Moni'onnjj  requirements. 

61.15  Modificunun. 

61.16  A  vaildbility  of  information. 

81.17  State  authonty. 

61.18  Incorporations  by  reference. 
61J9    Circumvention. 

*         ♦         •         •         • 

3.  Section  61.01  is  revised  to  read  as 
set  forth  below: 

S  61.01    Usts  of  pollutants  and  appUcabWty 
ofPartei. 

(a)  The  following  list  presents  the 
substances  that,  pursuant  to  section  112 
of  the  Act,  hdve  been  designated  as 
hazardous  air  pollutants.  The  Federal 
Register  citations  and  dates  refer  to  the 
publication  in  which  the  listing  decision 
was  originally  published. 

Asbestos  (36  FR  5931;  March  31, 1971) 
Benzene  (42  FR  29332;  June  8, 1977) 
Beryllium  (36  FR  5931;  March  31, 1971) 
Coke  Oven  Emissions  (49  FR  36560; 

September  18, 1984) 
Inorganic  Arsenic  (45  FR  37888;  June  5, 1980) 
Mercury  (36  FR  5931;  March  31. 1971) 
Radionuclides  (44  FR  76738;  December  27, 

1979) 
Vinyl  Chloride  (40  FR  59532;  December  24, 

1975) 

(b)  The  following  list  presents  other 
substances  for  which  a  Federal  Register 
notice  has  been  published  that  included 
consideration  of  the  serious  health 
effects,  including  cancer,  from  ambient 
air  exposure  to  the  substance. 

Acrylonitrile  (50  FR  24319;  June  10, 1985) 
Cartx>n  Tetrachloride  (SO  FR  32621;  August 

13, 1965) 
Chlorinated  Benzenes  (50  FR  32828;  August 

13, 1965) 
Chlorofluorocarbon— 113  (50  FR  24313;  June 

10, 1985) 
Chromium  (50  FR  24317;  June  10, 1985) 
Epichlorohydrin  (50  FR  24575;  June  11, 1985) 
Manganese  (50  FR  32627;  August  13, 1985) 
Methyl  Chloroform  (SO  FR  24314;  June  10, 

1985) 
Polycyclic  Organic  Matter  (49  FR  31680; 

August  a  1984) 
Toluene  (49  FR  22195;  May  25, 1984) 
Vinylidene  Chloride  (50  FR  32832;  August  13, 

1985) 

(c)  This  part  applies  to  the  owner  or 
operator  of  any  stationary  source  for 
which  a  standard  is  prescribed  under 
this  part. 

4.  Section  61.02  is  amended  by 
removing  the  definition  of  "equivalent 
method"  and  "modification";  by 
correcting  the  definition  of  "Act":  by 
revising  the  definitions  for  "alternative 
method"  and  "standard";  and  by  adding 


definitions  of  "capital  expenditure", 
"monitoring  system",  and  "run".  The 
revised  and  new  definitions  will  read  as 
follows: 

§61.02    Definitions. 


"Act"  means  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.). 
•        •        *        •        • 

"Alternative  method"  means  any 
method  of  sampling  and  analyzing  for 
an  air  pollutant  which  is  not  a  reference 
method  but  which  has  been 
demonstrated  to  the  Administrator's 
satisfaction  to  produce  results  adequate 
for  the  Administrator's  determination  of 
compliance. 

"Capital  expenditure"  means  an 
expenditure  for  a  physical  or 
operational  change  to  a  stationary 
source  which  exceeds  the  product  of  the 
applicable  "annual  asset  guideline 
repair  allowance  percentage"  specified 
in  the  latest  edition  of  Internal  Revenue 
Service  (IRS)  Publication  534  and  the 
stationary  source's  basis,  as  defined  by 
section  1012  of  the  Internal  Revenue 
Code.  However,  the  total  expenditure 
for  a  physical  or  operational  change  to  a 
stationary  source  must  not  be  reduced 
by  any  "excluded  additions"  as  defined 
for  stationary  sources  constructed  after 
December  31, 1981,  in  IRS  Publication 
534,  as  would  be  done  for  tax  purposes. 
In  addition,  "annual  asset  guideline 
repair  allowance"  may  be  used  even 
though  it  is  excluded  for  tax  purposes  in 
IRS  Publication  534. 
***** 

"Monitoring  system"  means  any 
system,  required  under  the  monitoring 
sections  in  applicable  subparts,  used  to 
sample  and  condition  (if  applicable),  to 
analyze,  and  to  provide  a  record  of  . 
emissions  or  process  parameters. 
***** 

"Run"  means  the  net  period  of  time 
during  which  an  emission  sample  is 
collected.  Unless  otherwise  specified,  a 
run  may  be  either  intermittent  or 
continuous  within  the  limits  of  good 
engineering  practice. 

"Standard"  means  a  national  emission 
standard  including  a  design,  equipment, 
work  practice  or  operational  standard 
for  a  hazardous  air  pollutant  proposed 
or  promulgated  under  this  part. 

5.  Section  61.04  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§61.04    Address. 

*         •         «         «         • 

(b)  Section  112(d)  directs  the 
Administrator  to  delegate  to  each  State, 
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when  appropriate,  the  authority  to 
implement  and  enforce  national 
emission  standards  for  hazardous  air 
pollutants  for  stationary  sources  located 
in  such  State.  If  the  authority  to 
implement  and  enforce  a  standard  under 
this  part  has  been  delegated  to  a  State, 
all  infdnnation  required  to  be  submitted 
to  EPA  under  paragraph  (a)  of  this 
section  shall  also  be  submitted  to  the 
appropriate  State  agency  (provided,  Aat 
each  8i>ecific  delegation  may  exempt 
sources  from  a  certain  Federal  or  State 
reporting  requirement).  The 
Administrator  may  permit  all  or  some  of 
the  information  to  be  submitted  to  the 
appropriate  State  agency  only,  instead 
of  to  EPA  and  the  State  agency.  The 
appropriate  mailing  address  for  those 
States  whose  delegation  request  has 
been  approved  is  as  follows: 

•  •        *        •        • 

6.  Section  61X)5  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§61J)6    ProhibttMl  •ettvitlM. 

(a)  After  the  effective  date  of  any 
standard,  no  owner  or  operator  shall 
construct  or  modify  any  stationary 
source  subject  to  that  standard  without 
first  obtaining  written  approval  from  the 
Administrator  in  accordance  with  this 
subpart,  except  under  an  exemption 
granted  by  the  President  under  section 
112(c)(2)  of  the  Act  Sources,  the 
construction  or  modification  of  which 
commenced  after  the  publication  date  of 
the  standards  proposed  to  be  applicable 
to  the  sources,  are  subject  to  this 
prohibition. 

(b)  After  the  effective  date  of  any 
standard,  no  owner  or  operator  shall 
operate  a  new  stationary  source  subject 
to  that  standard  in  violation  of  the 
standard,  except  under  an  exemption 
granted  by  the  President  under  section 
112(c)(2)  of  the  Act. 

(c)  Ninety  days  after  the  effective  date 
of  any  standard,  no  owner  or  operator 
shall  operate  any  existing  source  subject 
to  that  standard  in  violation  of  the 
standard,  except  under  a  waiver  granted 
by  the  Administrator  under  this  part  or 
under  an  exemption  granted  by  die 
President  under  section  112(cK2)  of  the 
Act.  , 

*  k        *        •        » 

7.  Section  61.06  is  revised  to  read  as 
follows: 

§  61.06    D«tenn<nation  of  conatructkm  or 
modlflcation. 

An  owner  or  operator  may  submit  to 
the  Administrator  a  written  application 
for  a  determination  of  whether  actions 
Intended  to  be  taken  by  the  owner  or 
operator  constitute  construction  or 
modification,  or  commencement  thereot 


of  a  source  subject  to  a  standard.  The 
Administrator  will  notify  the  owner  or 
operator  of  his  determination  within  30 
days  after  receiving  sufficient 
information  to  evaluate  the  application. 

8.  Section  614)7  is  revised  to  read  as 
follows: 

§61.07    AppScation  for  approval  of 
constnietkMi  or  modlfteatfon. 

(a)  The  owner  or  operator  shall  submit 
to  the  Administrator  an  application  for 
approval  of  the  construction  of  any  new 
source  or  modification  of  any  existing 
source.  The  application  shall  be 
submitted  before  the  construction  or 
modification  is  planned  to  commence,  or 
within  30  days  after  the  effective  date  if 
the  construction  or  modification  had 
commenced  before  the  effective  date 
and  initial  startup  has  not  occurred.  A 
separate  application  shall  be  submitted 
for  each  stationary  source. 

(b)  Each  application  for  approval  of 
construction  shall  include — 

(1)  The  name  and  address  of  the 
applicant; 

(2)  The  location  or  proposed  location 
of  the  source;  and 

(3)  Technical  information  describing 
the  proposed  nature,  size,  design, 
operating  design  capacity,  and  method 
of  operation  of  the  source,  including  a 
description  of  any  equipment  to  be  used 
for  control  of  emissions.  Such  technical 
information  shall  include  calculations  of 
emission  estimates  in  sufficient  detail  to 
permit  assessment  of  the  validity  of  the 
calculations. 

(c)  Each  application  for  approval  of 
modification  shall  include,  in  addition  to 
the  information  required  in  paragraph 
(b)  of  this  section — 

(1)  The  precise  nature  of  the  proposed 
changes; 

(2)  The  productive  capacity  of  the 
source  before  and  after  the  changes  are 
completed;  and 

(3)  Calculations  of  estimates  of 
emissions  before  and  after  the  changes 
are  completed,  in  sufficient  detail  to 
permit  assessment  of  the  validity  of  the 
calculations. 

9.  Section  61.08  is  revised  to  read  as 
follows: 

§61j08    Approval  of  constructton  or 
modification. 

(a)  The  Administrator  will  notify  the 
owner  or  operator  of  approval  or 
intention  to  deny  approval  of 
construction  or  modification  within  60 
days  after  receipt  of  sufficient 
information  to  evaluate  an  application 
under  S  61.07. 

(b)  If  the  Administrator  determines 
that  a  stationary  source  for  which  an 
application  under  i  61.07  was  submitted 


will  not  cause  emissions  in  violation  of  a 
standard  if  properly  operated,  the 
Administrator  will  approve  the 
construction  or  modificatifXL 

(c)  Before  denying  any  application  for 
approval  of  construction  or 
modification,  the  Administrator  will 
notify  the  applicant  of  the 
Administrator's  intention  to  issue  the 
denial  together  with — 

(1)  Notice  of  the  information  and 
findings  on  which  the  intended  denial  is 
based;  and 

(2)  Notice  of  opportunity  for  die 
applicant  to  present,  within  such  time 
lunit  as  the  Administrator  shall  specify, 
additional  information  or  arguments  to 
the  Administrator  before  final  action  on 
the  application. 

(d)  A  final  determination  to  deny  any 
application  for  approval  will  be  in 
writing  and  will  specify  the  grounds  on 
which  the  denial  is  based.  The  final 
determination  will  be  made  within  60 
days  of  presentation  of  additional 
information  or  arguments,  or  00  days 
after  the  final  date  specified  for 
presentation  if  no  presentation  is  made. 

(e)  Neither  the  submission  of  an 
application  for  approval  nor  the 
Administrator's  approval  of  construction 
or  modification  shall — 

(1)  Relieve  an  owner  or  operator  of 
legal  responsibility  for  compliance  with 
any  applicable  provisions  of  this  part  or 
of  any  other  applicable  Federal,  State,  or 
local  requirement;  or 

(2)  Prevent  the  Administrator  from 
implementing  or  enforcing  this  part  or 
taking  any  other  action  under  the  Act 

10.  Section  61.09  is  revised  to  read  as 
follows: 

S  61.09    Notification  of  startup. 

(a)  The  owner  or  operator  of  each 
stationary  source  which  has  an  initial 
startup  after  the  effective  date  of  a 
standard  shall  furnish  the  Administrator 
with  written  notification  as  follows: 

(1)  A  notification  of  the  anticipated 
date  of  initial  startup  of  the  source  not 
more  than  60  days  nor  less  than  30  days 
before  that  date. 

(2)  A  notification  of  the  actual  date  of 
initial  startup  of  the  source  within  15 
days  after  that  date. 

(b)  If  any  State  or  local  agency 
requires  a  notice  which  c(Mitain8  all  the 
information  required  in  the  notification 
in  paragraph  (a)  of  this  section,  sending 
the  Administrator  a  copy  of  diat 
notification  will  satisfy  paragraph  (a)  of 
this  section. 

11.  Section  61.10  Is  amended  by 
revising  paragraphs  (a)  introductoiy 
text,  (a)(4),  (aK6),  (a)(7).  (b)  introductory 
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text.  (b)(2)(i).  (b)(2)(iii).  (c).  and  (d)  to 
read  as  follows: 

§61.10    Souro*  raporting  and  raquMt  for 
wahrar  of  compSanca. 

(a)  The  owner  or  operator  of  each 
existing  source  or  each  new  source 
which  had  an  initial  startup  before  the 
effective  date  shall  provide  the 
following  information  in  writing  to  the 
Administrator  within  90  days  after  the 
eff^ective  date: 


(4)  A  brief  description  of  the  nature, 
size,  design,  and  method  of  operation  of 
the  stationary  source  including  the 
operating  design  capacity  of  the  source. 
Identify  each  point  of  emission  for  each 
hazardous  pollutant. 
•        •        •        •        • 

(6]  A  description  of  the  existing 
control  equipment  for  each  emission 
point  including — 

(i)  Each  control  device  for  each 
hazardous  pollutant;  and 

(ii)  Estimated  control  e^iciency 
(percent)  for  each  control  device. 

(7)  A  statement  by  the  owner  or 
operator  of  the  source  as  to  whether  the 
source  can  comply  with  the  standards 
within  90  days  after  the  effective  date. 

(b)  The  owner  or  operator  of  an 
existing  source  unable  to  comply  with 
an  applicable  standard  may  request  a 
waiver  of  compliance  with  that  standard 
for  a  period  not  exceeding  2  years  after 
the  eH^ective  date.  Any  request  shall  be 
in  writing  and  shall  include  the 
following  information: 

(2)  A'compliance  schedule,  including 
the  date  each  step  toward  compliance 
will  be  reached.  The  list  shall  include  as 
a  minimum  the  following  dates: 

(i)  Date  by  which  contracts  for 
emission  control  systems  or  process 
changes  for  emission  control  will  be 
awarded,  or  date  by  which  orders  will 
be  issued  for  the  purchase  of  component 
parts  to  accomplish  emission  control  or 
process  changes; 
***** 

(iii)  Date  by  which  onsite  construction 
or  installation  of  emission  control 
equipment  or  process  change  is  to  be 
completed;  and 

(c)  Any  change  in  the  information 
provided  under  paragraph  (a)  of  this 
section  or  5  61.07(b)  shall  be  provided  to 
the  Administrator  within  30  days  after 
the  change.  However,  if  any  change  will 
result  from  modification  of  the  source, 
§§  61.07(c)  and  61.08  apply. 

(d)  A  possible  format  for  reporting 
under  this  section  is  included  as 
Appendix  A  of  this  part.  Advice  on 


reporting  the  status  of  compliance  may 
be  obtained  from  the  Administrator. 

12.  Section  61.11  is  revised  to  read  as 
follows: 

§61.11    WalvarofcompXanea. 

(a)  Based  on  the  information  provided 
in  any  request  under  §  61.10,  or  other 
information,  the  Administrator  may 
grant  a  waiver  of  compliance  with  a 
standard  for  a  period  not  exceeding  2 
years  after  the  effective  date  of  the 
standard. 

(b)  The  waiver  will  be  in  writing  and 
will— 

(1)  Identify  the  stationary  source 
covered; 

(2)  Specify  the  termination  date  of  the 
waiven 

(3)  Specify  dates  by  which  steps 
toward  compliance  are  to  be  taken;  and 

(4)  Specify  any  additional  conditions 
which  the  Administrator  determines 
necessary  to  assure  installation  of  the 
necessary  controls  within  the  waiver 
period  and  to  assure  protection  of  the 
health  of  persons  during  the  waiver 
period. 

(c)  The  Administrator  may  terminate 
the  waiver  at  an  earlier  date  than 
specified  if  any  specification  under 
paragraphs  (b](3]  and  (b)(4)  of  this 
section  are  not  met 

(d)  Before  denying  any  request  for  a 
waiver,  the  Administrator  will  notify  the 
owner  or  operator  meiking  the  request  of 
the  Administrator's  intention  to  issue 
the  denial,  together  with^ 

(1)  Notice  of  the  information  and 
findings  on  which  the  intended  denial  is 
based;  and 

(2)  Notice  of  opportunity  for  the  owner 
or  operator  to  present,  within  the  time 
limit  the  Administrator  specifies, 
additional  information  or  argiunents  to 
the  Administrator  before  final  action  on 
the  request. 

(e)  A  final  determination  to  deny  any 
request  for  a  waiver  will  be  in  writing 
and  will  set  forth  the  specific  grounds  on 
which  the  denial  is  based.  The  final 
determination  will  be  made  within  60 
days  after  presentation  of  additional 
information  or  argument;  or  within  60 
days  after  the  final  date  specified  for  the 
presentation  if  no  presentation  is  made. 

(f)  The  granting  of  a  waiver  under  this 
section  shall  not  abrogate  the 
Administrator's  authority  under  section 
114  of  the  Act. 

13.  Section  61.12  is  revised  to  read  as 
follows: 

§61.12    Compliance  wtth  standards  and 
maintenance  requirements. 

(a)  Compliance  with  numerical 
emission  limits  shall  be  determined  by 
emission  tests  established  in  §  61.13 


unless  otherwise  specified  in  an 
individual  subpart. 

(b)  Compliance  with  design, 
equipment,  work  practice  or  operational 
standards  shall  be  determined  as 
specified  in  an  individual  subpart 

(c)  The  owner  or  operator  of  each 
stationary  source  shall  maintain  and 
operate  the  source,  including  associated 
equipment  for  air  pollution  control,  in  a 
manner  consistent  with  good  air 
pollution  control  practice  for  minimizing 
emissions.  Determination  of  whether 
acceptable  operating  and  maintenance 
procedures  are  being  used  will  be  based 
on  information  available  to  the 
Administrator  which  may  include,  but  is 
not  limited  to.  monitoring  results,  review 
of  operating  and  maintenance 
procedures,  and  inspection  of  the 
source. 

(d)(1)  If,  in  the  Administrator's 
judgment,  an  alternative  means  of 
emission  limitation  will  achieve  a 
reduction  in  emissions  of  a  pollutant 
fit)m  a  source  at  least  equivalent  to  the 
reduction  in  emissions  of  that  pollutant 
from  that  source  achieved  under  any 
design,  equipment  work  practice  or 
operational  standard,  the  Administrator 
will  publish  in  the  Federal  Register  a 
notice  permitting  the  use  of  the 
alternative  means  for  purposes  of 
compliance  with  the  standard.  The 
notice  will  restrict  the  permission  to  the 
source(8)  or  category(ies)  of  sources  on 
which  the  alternative  means  will 
achieve  equivalent  emission  reductions. 
The  notice  may  condition  permission  on 
requirements  related  to  the  operation 
and  maintenance  of  the  alternative 
means. 

(2)  Any  notice  under  paragraph  1  shall 
be  published  only  after  notice  and  an 
opportunity  for  a  hearing. 

(3)  Any  person  seeking  permission 
under  this  subsection  shall,  imless 
otherwise  specified  in  the  applicable 
subpart,  submit  a  proposed  test  plan  or 
the  results  of  testing  and  monitoring,  a 
description  of  the  procedures  followed 
in  testing  or  monitoring,  and  a 
description  of  pertinent  conditions 
during  testing  or  monitoring. 

14.  In  S  61.13,  "emission  tests"  is 
added  to  the  heading  and  the  section  is 
revised  to  read  as  follows: 

§61.13    Emission  tests  and  waiver  of 
•mission  tests. 

(a)  If  required  to  do  emission  testing 
by  an  applicable  subpart  and  unless  a 
waiver  of  emission  testing  is  obtained 
under  this  section,  the  owner  or  operator 
shall  test  emissions  from  the  source — 

(1)  Within  90  days  after  the  effective 
date,  for  an  existing  source  or  a  new 
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source  which  has  an  initial  startup  date 
before  the  effective  date:  or 

(2)  Within  90  days  after  initial  startup, 
for  a  neVF  source  which  has  an  initial 
startup  date  after  the  effective  date. 

(b)  The  Administrator  may  require  an 
owner  or  operator  to  test  emissions  from 
the  source  at  any  other  time  when  the 
action  is  authorized  by  section  114  of  the 
Act. 

(c)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  emission  test  at 
least  30  days  before  the  emission  test  to 
allow  the  Administrator  the  opportunity 
to  have  an  observer  present  during  the 
test 

(d)  If  required  to  do  emission  testing, 
the  owner  or  operator  of  each  new 
source  and  at  the  request  of  the 
Administrator,  the  owner  or  operator  of 
each  existing  source  shall  provide 
emission  testing  facilities  as  follows: 

(1)  Sampling  ports  adequate  for  test 
methods  applicable  to  each  source. 

(2)  Safe  sampling  platform(8). 

(3)  Safe  access  to  sampling 
platfonn(8). 

(4)  Utilities  for  sampling  and  testing 
equipment. 

(5)  Any  other  faciUties  that  the 
Administrator  needs  to  safely  and 
properly  test  a  source. 

(e)  Bach  emission  test  shall  be 
conducted  under  such  conditions  as  the 
Administrator  shall  specify  based  on 
design  and  operational  characteristics  of 
the  source. 

(f)  Unless  otherwise  specified  in  an 
applicable  subpart,  samples  shall  be 
analyzed  and  emissions  determined 
within  30  days  after  each  emission  test 
has  been  completed.  The  owner  or 
operator  shall  report  the  determinations 
of  the  emission  test  to  the  Administrator 
by  a  registered  letter  sent  before  the 
close  of  business  on  the  31st  day 
following  the  completion  of  the  emission 
test. 

(g)  The  owner  or  operator  shall  retain 
at  the  source  and  make  available,  upon 
request,  for  inspection  by  the 
Administrator,  for  a  minimum  of  2  years, 
records  of  emission  test  results  and 
other  data  needed  to  determine 
emissions. 

(h)(1)  Emission  tests  shall  be 
conducted  as  set  forth  in  this  section, 
the  applicable  subpart  and  Appendix  B 
imless  the  Administrator — 

(i)  Specifies  or  approves  the  use  of  a 
reference  method  with  minor  changes  in 
methodology;  or 

(ii)  Approves  the  use  of  an  alternative 
method;  or 

(iii)  Waives  the  requirement  for 
emission  testing  because  the  owner  or 
operator  of  a  source  has  demonstrated 
by  other  means  to  the  Administrator's 


satisfaction  that  the  source  is  in 
compliance  with  the  standard. 

(2)  If  the  Administrator  finds 
reasonable  grounds  to  dispute  the 
results  obtained  by  an  alternative 
method  he  may  require  the  use  of  a 
reference  method.  U  the  results  of  the 
reference  and  alternative  methods  do 
not  agree,  the  results  obtained  by  the 
reference  method  prevail. 

(3)  The  owner  or  operator  may  request 
approval  for  the  use  of  an  alternative 
method  at  any  time,  except — 

(i)  For  an  existing  source  or  a  new 
source  that  had  an  initial  startup  before 
the  effective  date,  any  request  for  use  of 
an  alternative  method  during  the  initial 
emission  test  shall  be  submitted  to  the 
Administrator  within  30  days  after  the 
effective  date,  or  with  the  request  for  a 
waiver  of  compliance  if  one  is  submitted 
under  §  60.10(b):  or 

(ii)  For  a  new  source  that  has  an 
initial  startup  after  the  effective  date, 
any  request  for  use  of  an  alternative 
method  during  the  initial  emission  test 
shall  be  submitted  to  the  Administrator 
no  later  than  with  the  notification  of 
anticipated  startup  required  under 
S  60.09. 

(i)(l)  Emission  tests  may  be  waived 
upon  written  application  to  the 
Administrator  if,  in  the  Administrator's 
judgment,  the  source  is  meeting.the 
standard,  or  the  source  is  being  operated 
under  a  waiver  or  compliance,  or  the 
owner  or  operator  has  requested  a 
waiver  of  compliance  and  the 
Administrator  is  still  considering  that 
request. 

(2)  If  application  for  waiver  of  the 
emission  test  is  made,  the  application 
shall  accompany  the  information 
required  by  §  61.10  or  the  notification  of 
startup  required  by  5  61.09,  whichever  is 
applicable.  A  possible  format  is 
contained  in  Appendix  A  to  this  part. 

(3)  Approval  of  any  waiver  granted 
under  this  section  shall  not  abrogate  the 
Administrator's  authority  under  the  Act 
or  in  any  way  prohibit  the  Administrator 
from  later  cancelling  the  waiver.  The 
cancellation  will  be  made  only  after 
notice  is  given  to  the  owner  or  operator 
of  the  source. 

15.  Section  61.14  is  revised  to  read  as 
follows: 

9  61.14    Monttoring  requiremants. 

(a)  Unless  otherwise  specified,  this 
section  applies  to  each  monitoring 
system  required  under  each  subpart 
which  requires  monitoring. 

(b)  Each  owner  or  operator  shall 
maintain  and  operate  each  monitoring 
system  as  specified  in  the  applicable 
subpart  and  in  a  manner  consistent  with 
good  air  pollution  control  practice  for 


minimizing  emissions.  Any  unavoidable 
breakdown  or  malfunction  of  the 
monitoring  system  should  be  repaired  or 
adjusted  as  soon  as  practicable  after  its 
occurrence.  The  Administrator's 
determination  of  whether  acceptable 
operating  and  maintenance  procedures 
are  being  used  will  be  based  on 
information  which  may  include,  but  not 
be  limited  to,  review  of  operating  and 
maintenance  procedures,  manufacturer 
recommendations  and  specifications, 
and  inspection  of  the  monitoring  system. 

(c)  When  required  by  the  applicable 
subpart,  and  at  any  other  time  the 
Administrator  may  require,  the  owner  or 
operator  of  a  source  being  monitored 
shall  conduct  a  performance  evaluation 
of  the  monitoring  system  and  furnish  the 
Administrator  with  a  copy  of  a  written 
report  of  the  results  within  60  days  of 
the  evaluation.  Such  a  performance 
evaluation  shall  be  conducted  according 
to  the  applicable  specifications  and 
procedures  described  in  the  applicable 
subpart.  The  owner  or  operator  of  the 
source  shall  furnish  the  Administrator 
with  written  notification  of  the  date  of 
the  performance  evaluation  at  least  30 
days  before  the  evaluation  is  to  begin. 

(d)  When  the  effluents  from  a  single 
source,  or  from  two  or  more  sources 
subject  to  the  same  emission  standards, 
are  combined  before  being  released  to 
the  atmosphere,  the  owner  or  operator 
shall  install  a  monitoring  system  on 
each  effluent  or  on  the  combined 
effluent.  If  two  or  more  sources  are  not 
subject  to  the  same  emission  standards, 
the  owner  or  operator  shall  install  a 
separate  monitoring  system  on  each  . 
effluent,  imless  otherwise  specified.  If 
the  applicable  standard  is  a  mass 
emission  standard  and  the  effluent  from 
one  source  is  released  to  the  atmosphere 
through  more  than  one  point,  the  owner 
or  operator  shall  install  a  monitoring 
system  at  each  emission  point  unless  the 
installation  of  fewer  systems  is 
approved  by  the  Administrator. 

(e)  The  owner  or  operator  of  each 
monitoring  system  shall  reduce  the 
monitoring  data  as  specified  in  each 
applicable  subpart.  Monitoring  data 
recorded  during  periods  of  unavoidable 
monitoring  system  breakdowns,  repairs, 
calibration  checks,  and  zero  and  span 
adjustments  shall  not  be  included  in  any 
data  average. 

(f)  The  owner  or  operator  shall 
maintain  records  of  monitoring  data, 
monitoring  system  calibration  checks, 
and  the  occurrence  and  duration  of  any 
period  during  which  the  monitoring 
system  is  malfunctioning  or  inoperative. 
These  records  shall  be  maintained  at  the 
source  for  a  minimum  of  2  years  and 


made  available,  upon  request,  for 
inspection  by  the  Administrator. 

(g)(1)  Monitoring  shall  be  conducted 
as  set  forth  in  this  section  and  the 
applicable  subpart  unless  the 
Administrator — 

(i)  Specifies  or  approves  the  use  of  the 
specified  monitoring  requirements  and 
procedures  with  minor  changes  in 
methodology;  or 

(ii)  Approves  the  use  of  alternatives  to 
any  monitoring  requirements  or 
procedures. 

(2)  If  the  Administrator  finds 
reasonable  grounds  to  dispute  the 
results  obtained  by  an  alternative 
monitoring  method,  the  Administrator 
may  require  the  monitoring 
requirements  and  procedures  specified 
in  this  part. 

§61.15    [RadMignated  as  §  61.16] 

16.  Section  81.15  is  redesignated  as 
5  61.1& 

17.  A  new  §  61.15  is  added  to  read  as 
follows: 

§61.15    Modificatton. 

(a)  Except  as  provided  under 
paragraph  (d)  of  this  section,  any 
physical  or  operational  change  to  a 
stationary  source  which  results  in  an 
increase  in  the  rate  of  emission  to  the 
atmosphere  of  a  hazardous  pollutant  to 
which  a  standard  applies  shall  be 
considered  a  modification. 

(b)  Upon  modification,  an  existing 
source  shall  become  a  new  source  for 
each  hazardous  pollutant  for  which  the 
rate  of  emission  to  the  atmosphere 
increases  and  to  which  a  standard 
applies. 

(c)  Emission  rate  shall  be  expressed 
as  kg/hr  or  any  hazardous  pollutant 
discharged  into  the  atmosphere  for 
which  a  standard  is  applicable.  The 
Administrator  shall  use  the  following  to 
determine  the  emission  rate: 

(1)  Emission  factors  as  specified  in  the 
background  information  document  (BID) 
for  the  applicable  standard,  or  in  the 
latest  issue  of  "Compilation  of  Air 
Pollutant  Emission  Factors,"  EPA 
Publication  No.  AP-42,  or  other  emission 
factors  determined  by  the  Administrator 
to  be  superior  to  AP-42  emission  factors, 
in  cases  where  use  of  emission  factors 
demonstrates  that  the  emission  rate  will 
clearly  increase  or  clearly  not  increase 
as  a  result  of  the  physical  or  operational 
change. 

(2)  Material  balances,  monitoring 
data,  or  manual  emission  tests  in  cases 
where  use  of  emission  factors,  as 
referenced  in  paragraph  (c)(1)  of  this 
section,  does  not  demonstrate  to  the 
Administrator's  satisfaction  that  the 
emission  rate  will  clearly  increase  or 
clearly  not  increase  as  a  result  of  the 


physical  or  operational  change,  or  where 
an  interested  person  demonstrates  to 
the  Administrator's  satisfaction  that 
there  are  reasonable  grounds  to  dispute 
the  result  obtained  by  the  Administrator 
using  emission  factors.  When  the 
emission  rate  is  based  on  results  from 
manual  emission  tests  or  nranitoring 
data,  the  procedures  specified  in 
Appendix  C  of  40  CFR  Part  60  shall  be 
used  to  determine  whether  an  increase 
in  emission  rate  has  occurred.  Tests 
shall  be  conducted  under  such 
conditions  as  the  Administrator  shall 
specify  to  the  owner  or  operator.  At 
least  three  test  runs  must  be  conducted 
before  and'at  least  three  after  the 
physical  or  operational  change.  If  the 
Administrator  approves,  the  results  of 
the  emission  tests  required  in  §  61.13(a) 
may  be  used  for  the  test  runs  to  be 
conducted  before  the  physical  or 
operational  change.  All  operating 
parameters  which  may  affect  emissions 
must  be  held  constant  to  the  maximum 
degree  feasible  for  all  test  runs, 
(d)  The  following  shall  not.  by 
themselves,  be  considered  modifications 
under  this  part: 

(1)  Maintenance,  repair,  and 
replacement  which  the  Administrator 
determines  to  be  routine  for  a  source 
category. 

(2)  An  increase  in  production  rate  of  a 
stationary  source,  if  that  increase  can  be 
accomplished  v\rithout  a  capital 
expenditure  on  the  stationary  source. 

(3)  An  increase  in  the  hours  of 
operation. 

(4)  Any  conversion  to  coal  that  meets 
the  requirements  specified  in  section 
111(a)(8)  of  the  Act. 

(5)  The  relocation  or  change  in 
ownership  of  a  stationary  source. 
However,  such  activities  must  be 
reported  in  accordance  with  §  ei.lO(c). 

18.  Section  61.16  is  redesignated  as 

§  61.17  and  is  revised  to  read  as  follows: 

§61.17    State  authority. 

(a)  This  part  shall  not  be  construed  to 
preclude  any  State  or  political 
subdivision  thereof  from — 

(1)  Adopting  and  enforcing  any 
emission  limiting  regulation  applicable 
to  a  stationary  source,  provided  that 
such  emission  limiting  regulation  is  not 
less  stringent  than  the  standards 
prescribed  under  this  part;  or 

(2)  Requiring  the  owner  or  operator  of 
a  stationary  source  to  obtain  permits, 
licenses,  or  approvals  prior  to  initiating 
construction,  modification,  or  operation 
of  the  source. 

§  61.171    [Redesignated  as  61.19  and 
amended] 

19.  Section  61.17  is  redesignated  as 
§  61.19  and  the  words  "subject  to  the 


provisions  of  this  part"  are  removed 
from  the  first  sentence. 

20.  In  {  61.33,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 

follows: 

{61^    Stock ismpHng. 

(a)  Unless  a  waiver  of  emission 
testing  is  obtained  under  1 61.13,  each 
owner  or  operator  required  to  comply 
with  §61.32(a)  shall  test  emissions  from 
the  source  according  to  Metliod  104  of 
Appendix  B  to  this  part  Method  103  of 
Appendix  B  to  this  part  is  approved  by 
the  Administrator  as  an  alternative 
method  for  sources  subject  to  §  61.32(a). 
The  emission  test  shall  be  performed— 
*        *        •        •        • 

21.  In  §  61.44,  paragraph  (a)  is  revised 
to  read  as  follows: 


§61.44    Stack! 

(a)  Sources  subject  to  {  61.42(b}  shall 
be  continuously  sampled,  during  release 
of  combustion  products  from  the  tank, 
according  to  Method  104  of  Appendix  B 
to  this  part.  Method  103  of  Appendix  B 
to  this  part  is  approved  by  tlie 
Administrator  as  an  alternative  metliod 
for  sources  subject  to  S  61.42(b). 

22.  Section  61.53  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text,  (b)(1)  introductory  text,  and  (c)(2) 
introductory  text  to  read  as  follows: 

§61.53    Stack  sampUnff. 

(a)  Mercury  ore  processing  facility. 

(1)  Unless  a  waiver  of  emission  testing 
is  obtained  under  §  61.31,  each  owner  or 
operator  processing  mercury  ore  shall 
test  emissions  from  the  source  according 
to  Method  101  of  Appendix  B  to  this 
part.  The  emission  test  shall  be 
performed — 
*        *        •        *        • 

(b)  Mercury  chIor-a!kali  plant — 
hydrogen  and  end-box  ventilation  gas 
streams. 

(1)  Unless  a  waiver  of  emission  testing 
is  obtained  under  §  61.13,  each  owner  or 
operator  employing  mercury  chlor-alkali 
cell(s)  shall  test  emissions  from 
hydrogen  streams  according  to  Method 
102  and  from  end-box  ventilation  gas 
streams  according  to  Method  101  of 
Appendix  B  to  this  part.  The  emission 
test  shall  be  performed — 
***** 

(c)  Mercury  Chlor-alkali  plants — Cell 
room  ventilation  system. 

***** 

(2)  Unless  a  waiver  of  emission  testing 
is  obtained  under  §  61.13,  each  owner  or 
operator  shall  pass  all  cell  room  air  in 
force  gas  streams  through  stacks 
suitable  for  testing  and  shall  test 
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emissions  from  the  source  according  to 
Method  101  in  Appendix  B  to  this  part. 
The  emission  test  shall  be  perfonned — 


f 

§61.6S    [AflMftdtd] 

23.  Section  61.65  is  amended  by 
removing  the  words  "equivalent  or" 
throughout  paragraphs  (b)(8)(i)  and  (c). 

§61.67    [Aimndad] 

24.  Section  61.67  is  amended  by 
removing  the  words  "an  equivalent 
method  or"  and  "equivalent  or" 
throughout  paragraph  (g). 

S  61.66    [AiMiKtod] 

25.  Section  61.68  is  amended  by 
removing  the  words  "equivalent  or" 
throughout  paragraph  (b). 

S  61.70    [AiiMiKtod] 

26.  Section  61.70  is  amended  by 
removing  the  words  "equivalent  or" 
throughout  paragraph  (c). 

ApfMfNHx  A    [AmwKtod] 

27.  In  Appendix  A.  paragraph  (II)(B)  is 
amended  by  replacing  the  words  "of 
beryllium  or  mercury  pollutants"  with 
the  words  "subject  to  emission  testing." 

Appendix  B    [Anwnded] 

28.  In  Method  103  of  Appendix  B. 
paragraph  1.1  is  amended  by  removing 
the  words  "as  specified  under  the 
provisions  of  i  61.14  of  the  regulations." 

[FR  Doc.  85-26386  Filed  ll-6-«5;  8:45  am] 
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40  CFR  Part  716 
(OPTS-64020A;  FRL-2920-7] 

Heattti  and  Safety  Data  Reporting; 
Urea-Fonnaldehyde  Resina 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  amending  the  TSCA 
section  8(d)  model  health  and  safety 
data  reporting  rule  to  exempt  the 
reporting  of  certain  agronomic  plant 
growth  or  damage  studies  on  urea- 
formaldehyde  resins  (UF  resins). 
EFFECnvE  DATE:  In  accordance  with  40 
CFR  23.5  (50  FR  7271).  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  standard  time 
on  December  23, 1985. 
FOR  niRTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-543,  401  M 
Street  SW.,  Washington,  DC  20460.  Toll 
free:  (800-424-9065).  In  Washington,  DC: 


(554-1404).  Outside  the  USA;  (Operator 
202-554-1404). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  3, 1985 
(50  FR  18861).  EPA  promulgated  an 
amendment  to  the  TSCA  section  8(d) 
model  health  and  safety  data  reporting 
rule  which  added  UF  resins  to  the  list  of 
substances  for  which  persons  are 
required  to  submit  lists  and  copies  of 
unpublished  health  and  safety  studies. 
That  amendment  became  final  on  June  3, 
1985.  In  the  amendment,  EPA  discussed 
its  rationale  for  requiring  reporting  of  UF 
resins.  Persons  wishing  to  obtain  an  in- 
depth  discussion  of  the  Agency's 
information  requirements  for  UF  resins 
are  encouraged  to  read  that  Federal 
Register  publication. 

Shortly  before  the  deadline  for 
reporting  unpublished  health  and  safety 
studies  was  reached,  the  Fertilizer 
Institute,  acting  on  behalf  of  its  member 
companies  who  manufacture,  import,  or 
process  UF  resins,  requested  that  EPA 
reconsider  the  requirement  for  reporting 
plant  growth  or  damage  data  in  this 
instance,  and  to  remove  the  requirement 
to  report  these  data  for  UF  resins.  The 
model  health  and  safety  data  reporting 
rule  at  40  CFR  716.3{e)(2){ii)  defines 
health  and  safety  data  to  be  reported  as 
including  plant  growth  or  damage  tests. 

The  Fertilizer  Institute  pointed  out 
that  many  fertilizer  products  are  either 
urea,  stabilized  by  reaction  with  small 
amounts  of  formaldehyde,  or  are  UF 
resin  type  slow-release  fertilizers.  Both 
of  these  fertilizer  products  are  either 
entirely,  or  contain  some  amount  of  UF 
resin.  As  part  of  a  normal  course  of 
business,  fertilizer  manufacturers 
conduct  extensive  testing  of  their 
fertilizers  to  demonstrate  the 
effectiveness  of  the  materials  as  plant 
growth  promoters,  or  to  show  that  the 
product  will  not  damage  target  plants 
when  used  as  intended.  For  UF  resin 
fertilizers  alone,  the  total  number  of 
such  agronomic  plant  growth  or  damage 
tests  may  number  well  over  1,000. 
Subsequent  reporting  of  newly  initiated 
plant  growth  or  damage  tests  could 
number  between  100  and  200  per  year. 

In  developing  the  8(d)  reporting  rule 
on  UF  resins,  EPA  was  not  aware  of  the 
extensive  number  of  studies  that  have 
been  conducted  to  demonstrate  the 
efficacy  of  UF  resins  as  fertilizer 
products.  That  UF  resins  are  effective  as 
fertilizers  is  well  documented  in  the 
published  literatre.  These  data,  which 
demonstrate  the  UF  resins  perform  their 
commercial  function  as  intended,  would 
do  little  to  aid  the  Agency  in 
determining  the  health  or  environmental 


effects  of  UF  resins,  or  allow  the  Agency 
to  identify  gaps  in  existing  health  and 
safety  data. 

As  a  result  of  the  large  number  of 
these  agronomic  plant  growth  or  damage 
tests  that  would  need  to  be  submitted  to 
the  Agency,  several  fertilizer-producing 
companies  would  be  saddled  with  a 
disproportionately  large  financial 
burden  in  reporting  these  tests.  EPA 
would  also  need  to  expend  considerable 
resources  to  process  and  review  all  of 
the  submitted  tests. 

Because  these  data  are  not  vital  to 
EPA's  assessment  of  the  health  and 
environmental  effects  of  UF  resins  at 
this  time,  and  since  requiring  these  data 
would  result  in  an  unanticipated  burden 
to  both  the  Government  and  industry, 
the  Agency  has  decided  to  exempt 
certain  agronomic  plant  growth  or 
damage  data  from  the  reporting 
requirement. 

n.  Provisions  of  This  Amendment 

EPA  is  amending  the  language 
contained  in  the  provision  at  40  CFR 
716.17(a)(ll).  which  added  UF  resins  to 
the  model  health  and  safety  data 
reporting  rule.  The  amendment  requires 
persons  to  submit  unpublished  health 
and  safety  data  to  EPA,  except  such 
persons  are  not  required  to  submit 
agronomic  plant  growth  or  damage  tests 
that  demonstrate  only  that  the  listed  UF 
resins  stimulate  plant  growth,  or  that 
target  plants  are  damaged  when  the 
product  is  applied  as  a  fertilizer.  The 
listed  UF  resins  are:  urea,  fK)lymer  with 
formaldehyde  (CAS  No.  9011-05-6)  and 
lu-ea,  reaction  product  with 
formaldehyde  (CAS  No.  68611-64-3). 

However,  this  exemption  does  not 
exclude  all  plant  growth  or  damage  tests 
from  the  reporting  requirement.  Plant 
growth  tests  that  demonstrate  a 
combination  of  effects,  such  as  plant 
growth  and  genotoxicity,  would  still  be 
required  to  be  reported.  Algal  growth 
studies  would  also  be  required  to  be 
reported.  Any  study  demonstrating  a 
deleterious  or  potentially  deleterious 
effect  to  individuals,  species, 
ecosystems,  or  the  environment  would 
also  not  be  exempt. 

in.  Fmal  Rule 

EPA  issued  regulations  under  section 
8(d)  of  TSCA.  which  were  published  in 
the  Federal  Register  of  September  2, 
1982  (47  FR  38780),  to  require  submission 
of  lists  and  copies  of  unpublished  health 
and  safety  studies  on  specifically  listed 
chemicals  by  chemical  manufacturers, 
importers,  and  processors.  The  rule, 
codified  at  40  CFR  Part  716.  establishes 
standardized  reporting  requirements 
and  provides  for  amending  the  list  of 
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chemicals  subject  to  the  rule.  Section- 
716.18(b)  of  the  rule  provides  that 

chemicals  designated  by  the  Interagency 
Testing  Committee  (ITC)  may  be  made 
sub)ec^  to  the  rule  by  the  publication  of 
a  final  regulation  to  that  effect  in  the 
Fedefal  Register. 

As  discussed  in  the  regulations  adding 
UF  resins  to  the  section  8(d)  model  rule 
at  40  CFR  716  (50  PR  18861),  UF  resins 
were  designated  by  the  ITC  in  its 
Twelfth  Report  to  the  Administrator  of 
EPA,  published  in  the  Federal  Register 
of  June  1. 1983  (48  FR  24443).  (At  that 
time,  the  ITC  termed  UF  resins 
"methylolurea"  based  on  its  experience 
with  a  UF  resin  commercial  product 
trade-named  methylolurea.) 

The  regulations  adding  UF  resins 
became  effective  on  June  3, 1985,  30 
days  after  their  promulgation.  This 
rulemaking  ig  merely  a  technical 
amendment  to  that  regulation,  and  is 
designed  to  limit  its  coverage.  Since  this 
rulemaking  involves  the  same  ITC- 
designated  chemical.  §  716.18(b]  of  the 
8(d)  rule  applies  and  publication  of  this 
amendment  in  final  without  notice  and 
comment  rulemaking  is  permissible. 
Moreover,  this  is  a  technical  amendment 
involving  matters  of  which  the  public  is 
unlikely  to  be  interested.  Notice  and 
comment  procedures  would  be  of  no 
value  or  help  in  light  of  the  purposes  for 
which  public  participation  is  generally 
desired.  Therefore.  EPA  finds  that  good 
cause  exists  to  exempt  this  rule  from 
public  participation  because  notice  and 
comment  is  unnecessary  and  contrary  to 
the  public  interest.  The  Agency  is 
therefore  proceeding  directly  with  a 
final  rule. 

TV.  Interim  Actioiis 

This  amendment  affects  several 
fertilizer  manufacturing  firms  who  may 
have  unpublished  agronomic  plant 
growth  or  damage  studies  on  UF  resins 
that  were  not  submitted  on  or  before  the 
August  1, 1985  deadline  for  UF  resin 
reporting.  These  firms  are  technically  in 
non-compliance  with  the  May  3, 1985 
rule  which  added  UF  resins  to  40  CFR 
Part  716.  However,  the  Fertilizer 
Institute,  on  behalf  of  its  member 
companies,  notified  EPA  as  soon  as 
potential  compliance  problems  were 
foreseen,  and  has  continued  to  work 
with  the  Agency  to  ensure  EPA's  data 
needs  are  met  without  imposing  an 
undue  burden  on  industry.  EPA  has 
notified  the  Fertilizer  Institute  that  the 
Agency  was  planning  to  show 
enforcement  discretion  regarding 
argonomic  plant  growth  or  damage  tests 
until  such  time  as  this  amendment  was 
promulgated.  Until  this  amendment  is 


final.  EPA  does  not  intend  to  take 
enforcement  action  under  TSCA  section 
16  in  cases  involving  reporting  on 

chemicals  listed  in  40  CFR  716.17(a){ll). 

V.  Economic  Impact 

EPA  expects  this  amendment  to  result 
in  a  net  actual  reduction  in  costs  to 
industry  in  submitting  the  required 
health  and  safety  data  to  the  Agency.  In 
preparing  the  original  economic  analysis 
for  the  May  3, 1985  amendment  adding 
UF  resins  to  the  model  section  8(d) 
health  and  safety  data  reporting  rule, 
EPA  was  not  aware  of  the  extensive 
collections  of  studies  demonstrating  the 
effectiveness  of  UF  resins  as  plant 
growth  promoters.  The  Agency  therefore 
did  not  include  the  costs  of  reporting 
these  agronomic  plant  growth  or  damage 
data  in  estimating  the  total  costs  of 
submitting  unpubUshed  health  and 
safety  data  on  UF  resins  to  EPA. 

If  these  agronomic  plant  growth  or 
damage  tests  were  now  required  to  be 
reported  to  EPA,  it  is  likely  that  there 
would  be  as  much  as  a  tenfold  increase 
in  the  cost  of  this  regulation  over  the 
original  estimate.  Because  the  Agency  is 
amending  the  regulation  to  exempt  the 
submission  of  agronomic  plant  growth 
or  damage  data  on  UF  resins,  the  cost  of 
this  regulation  will  remain  at  EPA's 
ori^al  estimate  of  $57,(X)0. 

VI.  Rulemaking  Record 

EPA  has  established  a  public  record 
(docket  number  OPTS-82020A)  for  this 
rulemaking  document.  All  documents, 
including  the  index  to  this  public  record, 
are  available  for  inspection  in  the  OTS 
Reading  Room,  Room  E-107, 401 M 
Street  SW.,  Washington,  DC  fixim  8  a.m. 
to  4  p.m.  Monday  through  Friday, 
excluding  legal  holidays.  This  record 
includes  basic  information  considered  in 
developing  this  rule. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  result  in  an  effect  on 
the  economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  because  the  automatic 
listing  of  designated  substances  is 


provided  for  in  40  CFTl  716.18(b).  That 
fmal  rule  has  been  previously  reviewed 
by  OMB  under  the  terms  of  the 
Executive  Order. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  EPA  certifies  that 
this  rule  will  not  have  a  signficant 
impact  on  a  substantial  number  of  small 
businesses. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  igea  44  U.S.C.  3S01  et  seq..  and 
have  been  assigned  OMB  control 
number  2070-0004. 

List  of  Subjects  in  40  CFR  Part  716 

Chemicals,  Environmental  protection. 
Health  and  safety  data,  Hazardous 
substances,  Recordkeeping  and 
reporting  requirements. 

Dated:  October  31, 1965. 

JoMph  J.  Merenda. 

Director,  Existing  Chemical  Assessment 
Division. 

PART  716— {AMENOEOl 

Therefore,  40  CFR  Part  716  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  718 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

2.  By  revising  §  716.17(a)(ll)  to  read 
as  follows: 


§  716.17 

mixtures  to  wtilctt  tMs 

(a)  *  *  * 

(ll)(i)  As  of  June  3, 1985,  the  following 
chemical  substances  are  subject  to 
Subpart  A  of  this  Part. 


CAS  No. 


9011-0fr4 
68611-64^ 


UrM. 
Uraa. 


fMcfeon  product  tMih  lonnsldBhytfv. 


(ii)  Persons  are  not  required  to  submit 
agronomic  plant  growth  or  damage  tests 
demonstrating  only  that  these  listed 
ureaformaldehyde  resins  stimulate  plant 
growth,  or  cause  plant  damage  when 
applied  as  a  fertilizer. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 
Administration 

44  CFR  Part  64 
[Docktt  No.  FEMA  66«7] 

Suspension  of  Community  Eligibnty; 
New  Jersey  et  ai. 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACnOM:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  thhxl  date 
("Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Franlc  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717.  500  C  Street,  Southwest. 
FEMA— Room  416,  Washington,  D.C. 
20472. 

SUPPLEMENTARY  INFORMATION:  The 

Natimal  Flood  Insurance  Program 
(NFIP),  enables  prt^erty  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022)  prohibits  flood  insurance 

964.6    UsIefERglbtoComfiNinMM. 


coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  will  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
fourth  column,  so  that  as  of  that  date 
flood  insurance  is  no  longer  available  in 
the  community.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
dqpumentation  of  legally  enforceable 
flood  plain  management  measures 
required  by  the  program,  will  continue 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  sixth 
column  of  the  table.  No  direct  Federal 
flnancial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identifled  for  more  than  one 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 


The  Director  flnds  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  conununities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month.  90-day, 
and  30-day  notiflcation  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom. 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
signiflcant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  Hsted 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  acq.. 
Reorganization  Plan  No.  3  of  1978.  EO.  12127. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Stale  and  oounty 


N4w  Jenay. 
Burlingion 


Middlesex.. 


Hunte<«kin_ 


NewYoik:. 


Owiga 

WeMctiastar. 


Buriinglon.  oly  of __. 

Old  BndBB.4own9ti«>  oi... 
Rarilan.  towniHp  o( 

BlooHwiQ  Gfow,  town  of 
Vortuown.  town  ol 


ConvnurMy 
Na 


3452t7C 

34026SC 
340240A 

360608B 
3609378 


EHeclive  dates  o<  wTin-rTritnn'rBnrillitinM  of 
•ala  of  aood  moufancv  lo  cofwnunNy 


Aug.  7.  1970.  Emerg.:  July  23.  1971.  Rag.;  Nov. 
1965.  SiMp. 

Aug  13.  1971.  Enwg;  Nov.  IS.  1995.  Bm:  Nov. 

1&19a6,Suap. 
Jan.   14,  1972.  Emerg.:'  Nov.  tS.   1969,  Reg: 

Nov.  15.  1985.  Su^> 

May  8.  1975,  Emerg.;  Nov.  IS.  1965,  Rao.;  Nov. 

IS,  196S.SMf>. 
Mar.  29,  197S.  Emerg.;  Nov.  IS.  1965.  Reg :  and 

Nov.  15.1995.  Suap. 


SpecW  Hood  Iwzard  araa  idmmad 


July  23.  1971.  July  1,  1974,  Fob  20. 

1976.  July  29.  1977.  and  No*.  It. 

1965 
June  29.  1974.  Apr.  30,  1976,  Nov. 

23.  1961.  «id  Nov.  IS.  t96S. 
July  26.  1974  and  Nov.  ti,  1965 


June  7,  1974,  Sept  17.  1976,  and 

Nov.  15.  1965 
Sept   20.  1974,  July  16,  19761.  Mid 

Nov.  15.  1965. 


Nov.  IS,  1965. 

-Oo. 
Oo. 

Oa 
Oa 
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SMt  wmI  county 


ac. 


Maiytond:  VMcomico— 

ilV 


SmiIB  ftOM- 


DMfct  of  CokjfflttA.- 
FfuHind.  dly  of 


lfMDa.dlyaf. 


LouiiiWM.  Eaal  Baton  Roug* 


Cotonda  Grand- 


GUORI.. 


Nswtei  OiufcMi.. 


Oregon: 
Una.. 


Cuny.. 


Vermont 

Caladonli. 


Oiang«_ 


SouBiMutK 
Spnk 


-A- 


CMnmunMy 
Na 


110001B 
2401396 

120S7fl8 
1201730 

170610B 
560412 


WMNnglOfv  ciljf  ol. 


<Mnlw  Pwfc.  town  of  •. 


Tanttonr  of  Guam- 


CoHiga  Grova.  dly  of  _ 
GaU  BaacK  dly  of 


Wan 


Portitlon,  ci(y  of » 


220068C 


200SSSA 


0M306A 


600001 B 
320020C 


4101208 
410064C 


500200 


S0007M 


400001B 
4000428 


Enac»«oalMol 
ma  oiflood 


nauranoa  in  ooiMnunay 


Oct  31.  197S.  Efflarg^  I 

IS.  1966.  Suip. 
Mar.  14.  1977.  Enlarge  I 

IS,  196S,  Sutp. 


IS.  1966,  f^ag^  Nov. 
.  15. 196S,  Rag.:  Nov. 


July  30.  19>1.  Emarg^  Juno  1.  1077,  Rag.;  Nov. 

IS,  1965.  SMp. 
Aug.  26.  1970,  Emarg;  July  1,  1977.  Rag^  Nov. 

IS.  1965.  Smp. 


Juna  ia  1974.  Emarg.;  Nov.  IS,  1966,  Rag^ 

Nov.  IS.  1966,  SMp. 
Dac.  30.  1971,  Enlarge  Oct  14. 1077.  Rag^  Nov. 

IS,  1965,  Suap. 


Juna  12,  1970,  Emaig;  July  2,  1979,  flag.;  I 
IS,  1966,  Suap. 


Juna  24.  1076.  Emarg.:  Sapt  27.  1066,  Hag^ 
Nov.  15, 1965^  Suap. 


July  30,  1960.  Enlarge  Now.  18. 1966i.  Rao;  Nov. 
IS.  1965,  Suap. 


Jan.  19.  1979.  Emaig.:  Nov.  IS.  1965.  Rag.;  Nov. 

15,  1905.  Suap. 
Oac  30.  1963.  Emarg.;  Nov.  15,  196S,  Rag.: 

Nov.  IS,  1966,  Suap. 


Apr.  4,  1975.  Emarg.:  Nov.  IS.  1966.  Rag.;  Nov. 

IS,  1066,  Suip_ 
Nov.  11,  1074.  Emarg.;  Nov.  15,  1966.  Rag.: 

Nov.  IS.  1966.  Smp. 


July  20, 107S,  Emarg.;  Nov.  IS,  1966,  Rag.;  Nov. 

IS.  1965.  Su^l. 
May  S,  1976,  Emarg.;  Nov.  IS.  1066,  Rag.;  Nov. 

1S,1066,Su«. 


May  22.  1975.  Emarg.;  Nov.  15,  1966,  Rag^  Nov. 

15,  1966,  Sup. 
Juna  27.  1975.  Emarg.;  Nov.  15,  1966,  Rag.; 

Nov.  IS,  1966,  Suap. 


9g*  "y,!:;^*!".'*'.***'^  Emarg.-Emargancy.  Rag.-Ragular.  Su^jt-Suwanaion. 
•'^-"■'•—^  P"*-^  "awanca  no  longar  aninili  m  tpadrt  Hood  haart  f 


Spadal  Mood  hazwd  araa  idandllad 


Nov.  1.  1974.  Oct  10.  1975,  a 

Nov.  IS,  1966. 
Jan.  26, 1977  and  Nov.  IS,  1966. 


May  24.  1974.  Juna  1,  1077,  wid 

July  16,  1966. 
Jan.  3.  1075.  July  1.  1077.  Oct  1, 

1063,  and  July  18,1065. 


Jan.  30,  1961  and  Nov.  IS,  196S„ 
Oct  14, 1077  and  Nov.  IS.  196$. 


Nov.  22.  1974.  July  t  1970.  July  6, 
1962,  and  Nov.  16. 1966. 


Aug.  IS,  107S  and  Sapt  27. 1966. 


1.  IS,  19 


Aug  8.  1976  and  Nov.  IS,  1966„ 

Oac  27,  1977.  Juna  12.  1970,  ; 
Nov.  IS,  196S. 


Fab.  22,  1974,  Fab,  6,  1976,  and 

Nov.  IS,  1966. 
Nov.  23,  1973.  Sapt  13.  1974.  July 

30,  1976,  and  Nov.  16. 1986. 


Nov.  IS.  1086 

Jan  26, 107S  and  Nov.  IS,  1065. 


Aug.   2,    1074,  Jm\.   2,   1076, 

Nov.  IS.  1066. 
Juna  14.  1974.  Jan.  2,  1076, 

Nov.  IS,  1065. 


0& 
Da 

Da 
Da 

Da 
Oa 

Da 

Da 

Nov.  16. 10IS, 

Nov.  IS,  1966. 
Da 

Da 
Da 


Nov.  IS,  1066, 
Nov.  IS.  1066, 

Da 
Da 


Issued:  November  1, 1965. 
JeBrey  S.  Bragg, 

Administrator,  FederaJ  Insurance 
Administration. 

IFR  Doc.  85-28583  Filed  11-6-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tiM  Secretary 

48  CFR  Part  319 

SmaN  Business  and  Small 
Disadvantaged  Business  Concerns 

agency:  Department  of  Health  and 
Human  Services  (HHS). 
ACTKM:  Final  rule. 


summary:  The  Department  of  Health 
and  Human  Services  is  amending  its 
acquisition  regiilation  (48  CFR  Chapter 
3)  to  add  guidance  for  contracting 
officers  to  follow  in  determining 
whether  a  contractor  has  complied  with 
its  subcontracting  goals  for  small 
business  concerns  and  small 
disadvantaged  business  concerns 
established  under  the  subcontracting 
plans  of  an  applicable  contract. 

EFFECTtVC  DATE  November  7. 1985. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Ed  Lanham,  Senior  Procurement 
Analyst,  OfRce  of  Procurement  and 
Logistics  Policy,  telephone  (202)  24&- 
8901. 

SUPPLEMENTARY  INFORMATION:  Subpart 
319.7— Subcontracting  with  Small 
Business  and  Small  Disadvantaged 


Business  Concerns,  is  being  amended  to 
provide  procedural  guidance  under 
existing  §  319.706,  Responsibilities  of  the 
cognizant  administrative  contracting 
officer,  to  assist  departmental 
contracting  officers  in  assessing  a 
contractor's  performance  in  complying 
with  small  business  and  small 
disadvantaged  business  subcontracting 
goals  by  monitoring  the  contractor's 
progress  towards  meeting  the 
established  goals. 

The  section  is  also  being  amended  to 
include  the  requirement  that  the 
contracting  officer  document  the 
contract  file  at  the  time  of  physical 
completion  of  the  contract  to  indicate 
whether  the  contractor  met  or  failed  to 
meet  the  small  business  and  small 
disadvantaged  business  subcontracting 
goals.  If  the  contractor  failed  to  meet  its 
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goals,  the  contracting  officer  must 
.  provide  documentation  indicating 
whether  or  not  the  contractor  exercised 
its  best  efforts  in  attempting  to  achieve 
the  goals. 

The  Department  of  Health  and  Human 
Services  certifies  diat  this  document  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S-C  601  et  seq.). 
Small  business  coQcems  are  exempt 
from  the  subcontracting  plan 
requirement 

The  Federal  Acquisition  Regulation 
(FAR)  requires  the  use  of  the  clause  at 
9  52.219-a,  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  and  has  obtained  the  approval  of 
the  Office  of  Management  and  Budget 
(OMB  Control  Number  9000-0006)  to 
collect  information  under  the  clause. 
Paragraphs  (d)(10)  (U)  and  (iii)  of  the 
clause  requira  assurances  that  the 
contractor  submit  (1)  periodic  reports  to 
allow  the  Government  to  determine  the 
extent  of  compliance  with  the 
subcontracting  plan,  and  (2)  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts,  and  Standard 
Form  ^5,  Summary  Subcontracting 
Report,  in  accordance  with  instructions 
on  the  forms,  respectively.  The 
Department  has  determined  that  the 
reporting  requirements  stated  in 
§  319.706  are  covered  under  the  OMB 
approval  of  the  referenced  FAR  clause 
and  represent  an  administrative 
procedural  implementation  of  the 
requirements  of  the  FAR  clause. 
Therefore,  the  Department  has 
determined  tibat  this  document  does  not 
contain  information  collection 
requirements  which  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.). 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301,  40  U.S.C. 
486(c). 


List  of  Subjects  in  48  CFRPart  319 

Government  procurement 

Accordingly,  the  Department  amends 
48  CFR  Chapter  3  as  set  forth  below. 

Dated:  October  28, 1985. 
Henry  G.  MndMuiiaiia.  |r.. 

Deputy  Assistant  Secretary  for  Procurement, 
Assistance  and  Logistics. 

As  indicated  in  the  preamble,  Chapter 
3  of  Title  48,  Code  of  Federal 
Regulations,  is  amended  as  shown. 

1.  The  authority  citation  for  Part  319 
continues  to  isad  as  follows: 

Authority:  5  U.S.C  301;  40  U.&C  486(c). 
PART  319-{AMENDED] 

2.  Section  319.706  is  revised  to  read  as 
follows: 

31S.706    Re^ionslMlities  of  the  cognizant 
administrative  contracting  offloer. 

(a)  The  contracting  officer  shall 
comply  with  the  requirenwnts  of  FAR 
19.706(a).  and  shall  use  the  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts,  to  monitor  the 
contractor's  progress  in  achieving  both 
the  small  business  and  small 
disadvantaged  business  subcontracting 
goals.  The  contracting  officer  shall 
require  the  contractor  to  provide  in  the 
Remarks  block  of  each  Standard  Form 
294  submitted  a  narrative  of  the  progress 
in  fuffilling  the  small  business  and  small 
disadvantaged  business  subcontracting 
goals.  The  contracting  officer  shall 
require  the  contractor  to  report  any 
difBculties  in  achieving  the  goals  and 
the  actions  being  taken  by  the 
contractor  to  overcome  the  difficulties. 
The  contracting  officer  shall  document 
the  contract  file  whenever  the 
contractor  is  experiencing  difficulties  in 
achieving  the  plaimed  subcontracting 
goals,  and  shall  indicate  the  actions 
taken  by  the  contractor  to  resolve  the 
difficulties  and  the  actions  taken  by  the 
contracting  officer  to  remedy  the 
situation.  A  copy  of  this  documentation 
shall  be  provided  to  the  SADBUS. 


(b)  At  the  time  of  physical  completion 
of  the  contract  the  contracting  officer 
shall  prepare  a  memorandum  for  record 
for  inclusion  in  the  contract  file 
indicating  whether  or  not  the  contractor 
complied  with  the  subcontracting  plan 
and  subcontracting  provisions  of  tiie 
contract 

(1)  If  the  contractor  achieved  its 
subcontracting  dollar  goals  for  both 
small  business  and  small  disadvantaged 
business,  the  memorandum  shall  state 
that  the  contractor  complied  with  the 
subcontracting  plan  and  provisions  of 
the  contract.  No  other  documentation  is 
needed. 

(2)  If  the  contractor  failed  to  achieve 
its  subcontracting  dollar  goals  for  either 
small  business  or  small  disadvantaged 
business,  or  both,  the  contracting  officer 
shall  indicate  this  failure  in  the 
memorandum  and  determine  whether 
the  contractor  did  or  did  not  exercise  its 
best  efforts  in  attempting  to  achieve  the 
goals. 

(i)  If  determined  that  the  contractor 
exercised  its  best  efforts,  the  contractor 
shall  be  found  to  have  complied  with  the 
subcontracting  plan  and  provisions  of 
the  contract  The  rationale  for  this 
determination  shall  be  documented  in 
the  memorandum. 

(ii)  If  determined  that  the  contractor 
did  not  exercise  its  best  efforts,  the 
contractor  shall  be  found  to  have  not 
complied  with  the  subcontracting  plan 
and  provisions  of  the  contract  T^e 
reasons  for  tiiis  determination  shall  be 
documented  in  the  memorandum,  along 
with  a  description  of  specific  actions 
taken  by  the  contracting  officer  during 
the  performance  of  the  contracting  to 
attempt  to  remedy  the  failure. 

(c)  A  copy  of  the  memorandum 
pertaining  to  either  sitiiation  described 
in  paragraph  (b)(2)  (i)  or  (ii)  above  shall 
be  sent  to  the  Director,  Office  of  Small 
and  Disadvantaged  Business  Utilization. 

(FR  Doc  8S-28643  Filed  11-6-8S;  8:45  am] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt)e  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  259 

Guide  Concerning  Fuel  Economy 
Advertising  for  New  Automobiles; 
Extension  of  Comment  Period 

agency:  Federal  Trade  Commission. 

action:  Extension  of  time  for  comments 
on  proposed  guide  amendment. 

summary:  The  Federal  Trade 
Commission  (FTC)  is  seeking  public 
comment  on  whether  the  Guide 
Concerning  Fuel  Economy  Advertising 
for  New  Automobiles  should  be 
amended.  The  proposed  amendments 
were  published  in  the  Federal  Register 
on  March  21. 1985  (50  FR  11378).  The 
comment  period  established  therein 
closed  on  April  22. 1985.  Since  that  date, 
however,  several  additional  comments 
have  been  received, 'and  the 
Commission  has  determined  to  accept 
them  and  place  them  on  the  public 
record.  In  addition,  the  Commission  has 
determined  to  reopen  the  comment 
period  to  November  22, 1985;  all 
comments  received  by  that  date  will  be 
considered  by  the  Commission. 

DATE:  Comments  should  be  received  no 
later  than  November  22, 1985. 

ADDRESSES:  Comments  should  be  sent 
to:  James  H.  Skiles,  Assistant  Director. 
Division  of  Advertising  Practices,  The 
Federal  Trade  Commission, 
Washington.  DC  20580. 

FOR  RHtTHER  MFORMA-nON  CONTACT 

Brinley  H.  Williams,  Attorney,  Division 
of  Advertising  Practices.  Bureau  of 
Consumer  Protection,  The  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  376-8684. 

By  Direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 
|FR  Doc.  85-28435  Filed  11-6-85:  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Supplementary  Definition  of  Strong 
Sensitizer 

agency:  Consumer  Product' Safety 
Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  to 
issue  a  rule  that  will  supplement  the 
definition  of  "strong  sensitizer"  in  the 
Federal  Hazardous  Substances  Act.  The 
proposed  supplementary  definition 
would  clarify  how  the  statutory 
definition  should  be  interpreted  in  view 
of  current  scientiHc  knowledge  and 
would  explain  the  factors  the 
Commission  would  consider  in 
determining  whether  a  substance  is  a 
strong  sensitizer. 

DATE:  Comment  on  the  proposal  should 
be  received  by  January  6. 1986. 

ADDRESS:  Comments  should  be  mailed 
to  the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207,  or  delivered  to 
the  Public  Reading  Room,  Consumer 
Product  Safety  Commission.  8th  Floor, 
1111 18lh  Street,  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Feinman,  Ph.D.,  Directorate  for 
Health  Sciences,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  492-6477. 

SUPPLEMENTARY  INFORMATtON: 

Background 

The  Federal  Hazardous  Substances 
Act  ("FHSA"  or  "the  Act"),  15  U.S.C. 
1261-1276.  was  enacted  on  July  12, 1960. 
Included  within  the  Act's  definition  of 
"hazardous  substance"  is  "a  strong 
sensitizer."  15  U.S.C.  1261(f)(l)(iv). 
Section  2(k)  of  the  FHSA,  15  U.S.C. 
1261  (k),  deftnes  "strong  sensitizer"  as: 

A  substance  which  will  cause  on  normal 
living  tissue  through  an  allergic  or 
photodynamic  process  a  hypersensitivity 
which  becomes  evident  on  reapplication  of 
the  same  substance  and  which  is  designated 
as  such  by  the  (Consumer  Product  Safety 
Commission).  Before  designating  any 
substance  as  a  strong  sensitizer,  the 
(Commission),  upon  consideration  of  the 
frequency  of  occurrence  and  severity  of  the 
reaction,  shall  Tmd  that  the  substance  has  a 
significant  potential  for  causing 
hypersensitivity. 


This  definition  is  restated  in  the 
regulations  under  the  FHSA  published  at 
16  CFR  1500.3(b)(9). 

On  August  12, 1961,  the  Food  and 
Drug  Administration  (which  at  that  time 
administered  the  FHSA)  issued 
regulations  under  the  FHSA  which 
supplemented  the  statutory  definition  of 
strong  sensitizer.  28  FR  7334  (S  191.10(i)). 
In  1973,  the  responsibility  for  the 
administration  of  the  FHSA  was 
transferred  to  the  Consumer  Product 
Safety  Commission,  and  the 
supplementary  deAnition  of  strong 
sensitizer  referred  to  above  was 
recodified  at  16  CFR  1500.3(cM5). 

Since  that  supplementary  deflnition 
was  issued  in  1961,  there  have  been 
many  advances  in  understanding  the  ~ 
basic  principles  involved  in  allergic 
hypersensitivity  mechanisms.  Based  on 
modem  concepts  of  immunology,  the 
defmition  of  strong  sensitizer  previously 
set  forth  in  16  CFR  1500.3(c)(5)  was 
incorrect  in  at  least  two  aspects. 
Therefore,  on  May  30. 1984,  the 
Commission  revoked  the  supplemental 
definition  in  S  1500.3(c)(5)  and  reserved 
that  section.  49  FR  22464.  [4] '  The 
Commission  noted  that  it  had  taken 
steps  to  establish  an  advisory  panel  on 
allergic  sensitization  which  would  have 
as  one  of  its  tasks  the  evaluation  and 
refinement  of  terms  and  criteria  used  in 
defining  strong  sensitizers. 

In  September  1984,  the  Commission 
established  the  Technical  Advisory 
Panel  on  Allergic  Sensitization 
("TAPAS")  to  assist  the  staff  in 
developing  appropriate  terms  and 
criteria  for  a  supplemental  definition  of 
strong  sensitizer  that  would  reflect 
current  scientific  theory.  The  stafi  and 
the  TAPAS  have  developed  new 
supplemental  definitions  to  explain  how 
the  statutory  definition  of  strong 
sensitizer  will  be  applied.  [5-9] 

Issues  Addressed  by  the  Proposed 
Supplemental  Definition 

The  text  of  the  definition  of  "strong 
sensitizer"  contained  in  section  2(k)  of 
the  FHSA,  15  U.S.C.  1261(k).  is 
reproduced  above  in  the  background 
section  of  this  notice.  The  discussion 
below  describes  the  way  in  which 
various  terms  in  the  statutory  definition 


'  Numbers  in  brackets  indicate  the  number  of  the 
relevant  document  in  the  record,  as  listed  in  the 
Appendix  to  this  notice. 
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are  explained  or  supplemented  in  the 
proposed  supplementary  definition. 

Allergic.  The  supplemental  definition, 
at  subsection  (i),  points  out  that  an 
"allergic  response  is  one  that  is  directed 
by  the  immune  system.  Thus,  the 
sensitization  reaction  is  not  caused  by 
irritant  or  other  nonallergenic  qualities 
of  the  substance.  (1  at  ii-iii]  The 
Commission  staff  and  the  TAPAS 
considered  whether  the  term  "allergic" 
should  apply  to  substances  that  produce 
reactions  similar  to  those  caused  by  the 
immune  system  but  which  are  not 
caused  in  this  manner.  These  substances 
are  sometimes  referred  to  as 
"pseudoallergens."  It  was  decided  that 
pseudoallergens'were  not  properly 
included  in  a  statutory  definition  limited 
to  substances  that  produce 
hypersensitivity  reactions  by  an  allergic 
process.  [7  at  4.  8  at  2-4] 

ReappUcation  of  the  substance.  [See 
generally  7  at  4-5.  8  at  4J  A  sensitivity 
reaction  does  not  occur  as  soon  as  one 
is  first  exposed  to  the  substance;  there 
must  be  «.  latent  period  during  which 
immune  cells  become  sensitized.  After 
the  immune  response  has  developed,  the 
sensitized  tissue  may  react  upon 
subsequent  exposure  to  very  small 
amounts  of  the  sensitizing  agent.  (1  at  ii- 
iii) 

The  fact  that  some  time  is  needed  for 
the  development  of  the  immune 
response  is  reflected  in  the  specification 
in  the  statutory  definition  of  "strong 
sensitizer"  that  the  substance  produce  a 
"hypersensitivity  which  becomes 
evident  on  reapplication  of  the  same 
substance."  Some  substances,  however, 
can  produce  a  sensitivity  reaction  as  the 
result  of  the  person's  first  known 
exposure.  Some  of  these  reactions  occur 
because  the  person,  without  his  or  her 
knowledge,  has  been  exposed  to  the 
substance  in  the  past.  Also,  some 
substances  have  the  ability  to  cross- 
react,  so  that  a  sensitivity  to  one 
substance  will  produce  a  sensitivity 
reaction  upon  exposure  to  a  similar 
substance  to  which  the  person  has  not 
been  previously  exposed. 

Some  substances,  however,  have  the 
ability  to  produce  a  sensitivity  reaction 
solely  as  the  result  of  a  person's  first 
exposure  to  the  substance.  This  process 
is  called  active  sensitization.  Active 
sensitizers  tend  to  be  the  more  potent  of 
the  substances  that  can  cause 
sensitization,  and  it  may  be  that  the 
ability  of  active  sensitizers  to  persist  in 
or  on  the  body  is  sufficiently  great,  in 
comparison  to  the  time  needed  for  the 
development  of  sensitization,  that  one 
exposure  serves  as  both  application  and 
reapplication,  |8  at  4j  The  supplemental 
definition  of  strong  sensitizer  that  the 
Commission  is  proposing  clarifies  in 


subsection  (i)  that  active  sensitizers  are 
included  within  the  class  of  substances 
that  can  be  determined  to  be  strong 
sensitizers.  This  view  is  consistent  with 
the  recommendation  of  the  TAPAS.  [8  at 
4)  The  Commission  interprets  the 
relevant  portion  of  the  statutory 
definition  of  strong  sensitizer,  tiiat  the 
strong  sensitizer  shall  produce  a 
hypersensitivity  that  becomes  evident 
on  reapplication  of  the  substance,  as     ■ 
referring  to  the  mechanism  by  which 
sensitivity  is  thought  to  develop  rather 
than  as  intended  to  exclude  from  the 
category  of  strong  sensitizers  those 
substances  that  are  capable  of  active 
sensitization  In  the  first  place,  there  is 
no  reason  to  believe  that  the  Congress 
intended  to  exclude  from  the  category  of 
strong  sensitizers  some  of  the  strongest 
sensitizers  that  exist.  Alos,  it  is  likely 
that  the  physiological  effect  of  active 
sensitizers  is  equivalent  to  reapplication 
of  the  sensitizer.  In  any  event,  even 
where  a  sensitivity  reaction  may  occur 
on  first  exposiire  to  an  active  sensitizer, 
the  fact  that  the  reaction  is  one  of 
hypersensitivity  will  evidence  itself  on 
reapplication  of  the  substance,  thereby 
satisfying  the  statutory  definition  in  this 
regard.  Thus,  the  Commission  concludes 
that  including  active  sensitizers  within 
the  category  of  strong  sensitizers  is 
consistent  with  the  definition  of  strong 
sensitizer  in  the  FHSA. 

Photodynamic.  The  statutory 
definition  specifies  that  the 
hypersensitivity  must  be  caused  by  an 
"allergic"  or  "photodynamic"  process. 
The  proposed  supplemental  definition 
discusses  what  is  meant  by  allergic,  as 
discussed  above.  As  the  Commission 
pointed  out  when  the  previous 
supplemental  definition  was  revoked, 
photodynamic  reactions  should  be 
considered  as  a  type  of  phototoxic 
reaction.  49  FR  22464,  22465.  [4] 
Phototoxic  chemicals  are  thought  to  act 
through  a  mechanism  similar  to 
irritation  and  not  to  require  prior 
exposure.  How  the  present  knowledge 
about  how  photodynamic  chemicals 
function  and  are  defined  would  relate  to 
the  statutory  definition  of  strong 
sensitizer  is  a  complex  question  that  the 
Commission  believes  should  be 
addressed  in  the  context  of  a  particular 
chemical.  In  addition,  the  Commission's 
staff  is  not  aware  of  any  household 
product  subject  to  the  FHSA  that  would 
cause  significant  exposure  of  consumers 
to  a  photodynamic  chemical.  Therefore, 
the  Commission  has  decided  not  to 
attempt  at  this  time  to  issue  a 
supplemental  definition  concerning 
strong  sensitizers  that  cause 
hypersensitivity  by  a  photodynamic 
process.  The  Commission  notes, 
however,  that  regardless  of  whether  a 


photodynamic  chemical  may  properly  be 
considered  a  strong  sensitizer,  it,  in  an 
appropriate  case,  could  be  considered  a 
hazardous  substance  under  the  FHSA 
by  virture  of  its  being  toxic,  FHSA 
section  2(0(l)(A)(i).  15  U.S.C 
1261(f)(l)(A)(i).      - 

Route  of  exposure.  The  proposed 
supplemental  definition,  at  subsection 
(v),  points  out  that  the  sensitivity 
reaction  may  occur  after  the  sensitizer  is 
applied  to  the  body's  tissues  by  contact, 
ingestion,  or  inhalation  and  that 
relevant  exposure  is  not  limited  to  skin 
contact. 

Normal  living  tissue.  The  statutory 
definition  of  strong  sensitizer  specifies 
that  the  hypersensitivity  is  caused  on 
"normal  living  tissue."  The  proposed 
supplemental  definition,  at  subsection    - 
(v).  makes  expUcit  what  is  well  known 
to  allergists,  dermatologists, 
toxicologists.  internists,  pulmonary 
specialists,  etc.:  that  targets  for 
hypersensitivity  reactions  include  the 
skin  and  other  organ  systems,  such  as 
the  respiratory  or  gastrointestinal  tracts, 
either  singularly  or  in  combination. 

Severity  of  reaction.  One  of  the 
factors  the  Commission  is  required  by 
the  statutory  definition  of  strong 
sensitizer  to  consider  before  determining 
that  a  particular  substance  is  a  strong 
sensitizer  is  the  severity  of  reaction  that 
would  be  caused  by  the  substance.  The 
proposed  supplemental  definition,  at 
subsection  (iii),  points  out  that  the 
minimal  severity  of  reaction  for  this 
purpose  is  that  the  sensitizer  produce  a 
clinically  important  allergic  reaction  and 
gives  examples  of  reactions  that  would 
be  deemed  clinically  important.  Such 
reactions  would  include  physical 
discomfort,  distress,  hardship,  and 
functional  or  structural  impairment.  The 
proposed  definition  further  points  out 
that  these  may  not  necessarily  require 
medical  treatment  or  produce  loss  of 
functional  activities. 

Significant  potential  for  causing 
hypersensitivity.  The  statutory 
definition  of  strong  sensitizer  requires 
that,  before  designating  a  substance  as  a 
strong  sensitizer,  the  Commission  "upon 
consideration  of  the  frequency  of 
occurrence  and  severity  of  the  reaction, 
shall  find  that  the  substance  has  a 
significant  potential  for  causing 
hypersensitivity."  The  proposed 
supplemental  definition  at  subsection 
(iv)  points  out  that  whether  a  substance 
has  a  significant  potential  for  causing 
hypersensitivity  is  a  relative 
determination  that  must  be  made 
separately  for  each  substance  under 
consideration.  The  determination  may 
be  based  on  the  chemical  or  functional 
properties  of  the  substance,  documented 
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medical  evidence  of  allefipc  reectione 
obtained  from  epideauological  surveys 
or  individual  case  reports,  controlled  ia 
vitro  or  in  vivo  experimental  assay*,  or 
susceptibility  profiles  in  normal 
(healthy)  or  allergic  subjects. 

The  ultimate  determination  that  a 
substance  is  a  strong  sensitizer.  The 
ultimate  determination  that  a  substance 
is  a  strong  sensitixer  is  one  that  must  be 
made  as  a  matter  of  the  Commission's 
judgment  after  considering  the  factors 
discussed  above.  Subsection  (ii)  of  the 
proposed  supplementary  definition 
notes  that  in  making  this  determination 
the  Commission  shall  consider  the 
available  data  for  a  number  of  factors. 
These  factors  would  include  any  or  all 
of  the  foUowring,  as  available: 

Quantitative  or  qualitative  risk  usemnent, 
frequency  of  occurrence  and  range  of  severity 
of  reactions  in  nonaal  or  susceptible 
populations,  the  result  of  experimental 
assays  in  animals  or  humans  (considering 
dose-response  factors)  with  human  data 
taking  precedence  over  animal  data,  other 
data  on  potency  or  bioavailabihty  of 
senntiiers,  data  on  reactions  to  a  cross- 
reacting  sttbatanca  or  to  a  chemical  that 
metabolizes  or  degrades  to  form  the  same  or 
a  cross-reacting  substance,  the  threshold  of 
human  sensitivity,  epidenioktgical  studies, 
case  histories,  ocrwpational  studies,  and 
other  appropriate  in  vivo  and  in  vitro  test 
studies. 

The  Commission  expects  that  the 
proposed  supplemental  definition  will 
convey  useful  information  concerning 
the  Commission's  views  on  the  scope  of 
the  statutory  definition  and  the  types  of 
information  the  Commission  will 
consider  in  making  any  determinations 
that  a  substance  is  a  strong  sensitizer. 
The  ultimate  determinatioo  that  a 
substance  is  a  strong  sensitizer, 
however,,  is  largely  the  result  of  the 
exercise  of  Commission  judgment  and 
policy.  Thus,  it  is  not  appropriate  to 
attempt  to  fashion  specific  criteria  by 
which  to  determine  that  substances  are 
or  are  not  strong  sensitizers. 

The  Commission  also  notes  that  even 
where  a  chemical  is  determined  to  be  a 
strong  sensitizer,  section  2(f)(1)(A)  of  the 
FHSA  requires  that  in  order  for  a  strong 
sensitizer  to  be  a  hazardous  substance, 
it  must  be  capable  of  causing 
"substantial  personal  injury  or 
substantial  illness  during  or  as  a 
proximate  result  of  any  customary  or 
reasonably  foteseeable  handling  or  use, 
including  reasonably  foreseeab^ 
ingestion  by  children."  15  U.S.C 
1261(f)(1)(A).  This  latter  determination 
requires  consideration  of  the  route  and 
level  of  exposure  that  can  be  expected 
to  be  presented  by  the  substance  as 
incorporated  in  the  particular  housdwid 
product  involved.  Theoretically,  a 


determination  Aat  a  sabetanoe  is  a 
straff  sensitizer  could  be  made  on  the 
basis  of  the  general  attribntes  of  the 
chenical  as  they  relate  to  sensitization. 
Ib  practice,  however,  the  Commission 
expects  that  the  nature  and  level  of  the 
exposure  to  the  chemical  &om  the  use  or 
reasonably  foreseeable  misuse  of  the 
product  would  be  taken  into 
consideration  during  a  proceeding  to 
determine  whether  a  particular 
substance  is  a  strong  sensitizer. 

EnviraanMnlBl  Conaidacatkiii* 

The  supplemental  definition  proposed 
below  would  be  an  interpretive  rule 
issued  under  section  10  of  the  FHSA  (15 
U.S.C.  1269)  explaining  the 
Commission's  views  on  the  current 
requirements  of  section  Z  of  the  FHSA 
(15  U.S.C  1261)  concerning  strong 
sensitizers  and  discussing  the  factors 
the  Commission  intends  to  use  in  future 
determinations  that  a  substance  ia  a 
strong  sensitizer.  If  the  proposed 
definition  is  issued,  however,  interested 
members  of  the  public  are  free  to  argue 
in  any  future  proceeding  to  declare  a 
substance  a  strong  sensitizer  that  other 
interpretati(ms  of  the  FHSA  are  in  fact 
more  appropriate.  In  addition,  such 
arguments  may  be  made  in  any  judicial 
review  of  the  Commission's 
determination  that  a  substance  is  a 
strong  sensitizer.  Therefore,  the 
Commission's  proposed  definition  is  ' 
intended  to  be  informative  and  advisory 
concerning  the  Commission's  views  on 
the  requirements  of  the  FHSA.  The 
definition,  however,  is  not  binding  in 
and  of  itself.  Hierefbre,  no  product  will 
be  directly  affected  by  the  issuance  of 
this  interpretative  rule.  Therefore,  the 
Commission  ccmcludes  that  the 
supplemental  definiti'on  proposed  below, 
if  issued,  will  have  little  or  no  potential 
for  affecting  the  htmian  environment 
and  that  neither  an  environmental 
assessment  or  an  environmental  impact 
statement  is  required.  See  16  CFR  Part 
1021. 

Regulatory  Flexibility  Act  Ceitificatian 

For  the  reasons  explained  in  the 
preceding  paragraph,  no  products  will 
be  directly  affected  by  this  proposed 
action.  Therefore,  the  Conunission 
certifies  that  the  rule  proposed  below,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  16  CFR  Pari  1508 

Consumer  protection.  Hazardous 
materials.  Hazardous  substances, 
Imports,  Infants  and  children.  Labeling, 
Law  enforcement.  Toys. 


Conckwion 
PARTISOO-CAMENOED) 

For  the  reasons  discussed  the 
Commission  proposes  to  amend  16  CFR 
Part  1500  to  read  as  fbUows: 

1.  The  authority- citation  for  Part  1600 
is  proposed  to  be  revised  to  read  as 
follows: 

AvAaOtr-  IS  U.&C  i2n-ia7& 

2.  Section  1500.3  is  proposed  to  be 
amended  by  adding  paragraph  (cK5}  to 
read  as  follows: 

S  1500.3    DefinMtofM. 


(c)  *  •  • 

(5)  The  definiti'on  of  "strong 
sensitizer"  in  section  2(k)  of  me  Federal 
Hazardous  Substances  Act  (restated  in 
16  CFR  1500.3(b)(9))  is  supplemented  by 
the  following  definitions: 

(i)  Sensitizer.  A  "sensitizer"  is  a 
substance  that  will  induce  an 
immunologically-mediated  (allergic) 
response,  including  allergic 
photosensitivity,  "nus  aUergic  reaction 
will  become  evident  u^ion  reexposore  to 
the  same  substance.  Occasionally,  a 
sensitizer  will  induce  and  elicit  an 
allergic  response  on  first  exposure  by 
virture  of  active  sensitization. 

(ii)  Strong.  In  determining  that  a 
substance  is  a  "strong'  sensitizer,  the 
Commission  shall  consider  the  available 
data  for  a  number  of  factors.  These 
factors  should  inclode  any  or  all  of  the 
following  (if  available):  quantitative  or 
qualitative  risk  assessment,  frequency  of 
occurrence  and  range  of  severity  of 
reactions  in  healthy  or  susceptible 
populations,  the  result  of  experimental 
assays  in  animals  or  humans 
(considering  dose-re^Muue  factors). 
with  human  data  taking  precedoice  ever 
animal  data,  other  data  on  pot^icy  or 
bioavailability  of  sensitizers,  data  on 
reactions  to  a  cross-reacting  substance 
or  to  a  chemical  that  metafaiolizcfl  or 
degrades  to  form  the  same  or  a  cross- 
reacting  substance,  the  threshold  of 
human  sensitivity,  epidemiological 
studies,  case  histories,  occupatioiul 
studies,  and  other  appropriate  in  vivo 
and  in  vitro  test  studies. 

(iii)  Severity  of  reaction.  The  minimal 
severity  of  reaction  for  tin  pnrpoae  of 
designating  a  materml  a«  a  "stnKif 
sensitizer"  is  a  clinically  important 
allergic  reaction.  For  exaiiq>le,  strong 
snsitizera  may  produce  stibstantial 
illness,  including  any  or  all  of  the 
following:  physical  discomfort,  distress, 
hardship,  and  functional  or  stmctoral 
impairmenL  These  may,  but  not 
necessarily  require  medical  treatment  or 
produce  loss  of  fimctional  activities. 
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(iv)  Significant  potential  for  causing 
hypersensitivity.  "Significant  potential 
for  causing  hypersensitivity"  is  a 
relative  determination  that  must  be 
made  separately  for  each  substance.  It 
may  be  based  upon  the  chemical  or 
functional  properties  of  the  substance, 
documented  medical  evidence  of  alleigic 
reactions  obtained  from  epidemiological 
surveys  or  individual  case  reports, 
controlled  in  vitro  or  in  vivo 
experimental  assays,  or  susceptibility 
profiles  in  normal  or  allergic  subjects. 

(v)  NormaUiving  tissue.  The  allergic 
hyperseitsitivity  reaction  occurs  in 
normal  living  tissues,  including  the  skin 
and  other  organ  systems,  such  as  the 
respiratory  or  gastrointestinal  tract, 
either  singularly  or  in  combination, 
following  sensitization  by  contact, 
ingestion,  or  inhalation. 

Dated  October  30. 1965. 

Sady*  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

APPENDIX— List  of  Relevant  DocumenU  in 
Um  Record 

1.  Report  to  CPSC,  "Strong  Sensitizers  Final 
Monograph."  submitted  by  J.T.  Maddock.  M. 
Sttenfield.  and  D.  Nell.  Auerbach  Associates. 
Inc..  November  18, 1977. 

2.  Comment  on  proposed  revocation  of 
definition  of  strong  sensitizer  from  Burlington 
Industries.  Inc. 

3.  Memorandum  to  the  Commission  from 
the  Directorate  for  Health  Sciences,  "Final 
Rule  to  Revoke  the  Regulatory  Definition  of 
Strong  Sensitizer."  dated  April  13. 1984. 

4.  Federal  Register  notice  to  revoke  the 
regulatory  supplemental  definition  of  strong 
sensitizer  and  remove  and  reserve  16  CFR     ^ 
1500.3(c)(5).  49  FR  22464;  May  30. 1984. 

5.  Directorate  for  Health  Sciences 
memorandum.  "Supplemental  Definitions  to 
the  'Strong  Sensitizer'  Definition  in  the 
Federal  Hazardous  Substances  Act."  dated 
June  26. 1985. 

6.  'Technical  Advisory  Panel  on  Allergic 
Sensitization  [TAP AS]  Paper  concerning  a 
Supplemental  Definition  to  the  Strong 
Sensitizer  Definition  in  the  Federal 
Hazardous  Substances  Act." 

7.  Minutes  of  the  November  19-20, 1984. 
TAPAS  meeting. 

&  Minutes  qf  the  March  4. 1985.  TAPAS 
meeting. 

9.  Draft  minutes  of  the  June  24, 1985. 
TAPAS  meeting. 

10.  "Briefing  Package  on  a  Proposed 
Definition  to  Supplement  the  Federal 
Hazardous  Substances  Act  Definition  of 
Strong  Sensitizer."  dated  September  23, 1985. 

11.  Memorandum  to  Commissioner  Saundra 
^  Brown  Armstrong  from  the  Directorate  for 

Health  Sciences,  "Applicability  of  the  Draft 
Supplemental  Definitions  for  Strong 
Sensitizer  to  Sensitization  of  Nails  or  Hair." 
dated  October  22. 1985. 
[FR  Doc.  85-26352  Filed  11-6-85;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  355 
[Dodcet  Na  80N-0042] 

Anticarias  Drug  Products  for  Ovar-tha- 
Countar  Human  Uaa;  Extahaion  of 
TIma  for  Comments 

aocncy:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 


auMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
December  3a  1985,  the  comment  period 
for  the  notice  of  proposed  rulemaking  to 
establish  conditions  under  which  over- 
the-counter  (OTC)  anticaries  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
This  action  responds  to  a  request  to 
extend  the  comment  period  for  an 
additional  30  days  to  allow  more  time 
for  interested  persons  to  address 
important  issues  proposed  by  the  agency 
and  to  allow  greater  participation  by 
those  affected  by  this  rulemaking. 
date:  Written  comments  by  December 
30,1985. 

ADORcaa:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Une,  Rockville,  MD 
20857. 

NM  FURTHER  INR>RMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-4960. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  30, 1985 
(50  FR  39854).  FDA  issued  a  notice  of 
proposed  rulemaking  to  establish 
conditions  under  which  anticaries  drug 
products  for  OTC  human  use  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  This 
notice  of  proposed  rulemaking,  which 
was  based  on  the  agency's  evaluation  of 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Dentifrice  and 
Dental  Care  Drug  Products  and  public 
comments  on  those  recommendations,  is 
part  of  the  ongoing  review  of  OTC  dnig 
products  conducted  by  the  agency. 
Interested  persons  were  given  until 
November  29, 1985,  to  comment  on  the 
notice  of  proposed  rulemaking. 

In  response  to  the  proposal,  The 
Proprietary  Association  requested  a  30- 
day  extension  of  the  comment  period  in 
order  to  allow  adequate  time  for  the 
association  to  address  important  issues 
proposed  by  the  agency  concerning  OTC 


anticaries  drug  products.  The 
Proprietary  Association  stated  that  the 
rulemaking  for  anticaries  drug  products 
is  of  great  importance  to  the  OTC  drug 
industry  and  that  extending  the 
comment  period  will  allow  greater 
participation  by  all  those  who  will  be 
affected  by  the  proposal. 

FDA  has  carefully  considered  the 
request  The  agency  beUeves  that 
greater  participation  by  those  affected 
by  the  proposal  may  be  of  assistance  in 
establishing  the  conditions  under  which 
OTC  anticaries  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded  and  is  in 
the  public  interest  Thus,  the  agency 
considers  a  general  extension  of  the 
comment  period  for  30  days  to  be 
appropriate.  Accordingly,  the  comment 
period  for  submissions  by  any  interested 
person  is  extended  to  December  30, 
1985.  Comments  may  be  seen  in  the 
Dockets  Management  Branch,  Food  and 
Drug  Administration,  at  the  address 
noted  above,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  1. 1985. 
Mervin  H.  Shumate, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  85-26563  Filed  11-6-85;  8:45  am] 
BHUIM  coos  41S0-S1HI 


DEPARTMENT  OF  THE  TREASURY 
internal  Ravanua  Sarvica 
26  CFR  Parti 

ILR-2«9-«4] 

Raaidantial  Rantal  Property;  Proposed 
Rulemaking 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  provides 
proposed  regulations  that  relate  to  the 
tax  exempt  status  of  industrial 
development  bonds.  Changes  to  the 
applicable  tax  law  were  made  by  the 
Tax  Reform  Act  of  1984.  These 
regulations  affect  all  purchasers, 
beneficiaries,  and  governmental  issuers 
of  tax  exempt  industrial  development 
bonds. 

DATES;  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  6. 1985.  The  proposed 
provisions  under  §  1.103-8(b)  (1).  (3).  (4), 
(5).  (7)  and  (9)  are  proposed  to  be 
effective  after  April  30, 1968.  The 
proposed  provisions  under  S  1103- 
8(b)(8)(v)  are  proposed  to  be  effective 
after  December  31, 1985. 
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address:  Send  comments  and  w^uMta 
lor  a  pablic  hearing  to:  raiaiMiMinniif  of 
hiteiiial  Revenue.  Attentiaii:  COLRrT 
(LR-<26&-««).  Waskngtan,  DC  I 


FOR  FURTHER  MPORMATION  COimiCT: 

Mitchell  H.  Rapaport  of  the  Legntation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224  (Attention: 
CC:LR:T)  (202-586-3740). 
SURPLEaKNTARY  MFORMATIOliC 

BackgfouBd 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (28  CFR  Part  1)  under 
section  109(b}  of  the  Internal  Revenue 
Code  of  1954.  The  proposed 
amendments  r^cct  changes  to  section 
109(b)t4)  made  by  sections  614  and  628 
(e)  of  the  Tax  Reform  Act  of  1984  (Pub. 
L  98-369;  98  Stat.  914,  932).  The 
proposed  amendments  would  also 
clarify  the  regulations  under  section 
103(b)(12)  (C),  relating  to  the  defniition 
of  individuals  of  low  and  moderate 
income. 

Explanation  of  Provisions 

Section  103(a]  provides  that  gross 
income  does  not  include  interest  on  the 
obligations  of  a  State  or  potitical 
subdivision  thereof.  Section  103(b)(1) 
provides  that  any  industrial 
devekipoient  bond  shall  be  treated  as  an 
obligation  not  described  in  section 
103(a). 

Section  103(b)(4)(A)  and  S  1103-8 
(b)(1)  provide  that  section  109(b)fl)  shall 
not  apply  to  an  obligation  issued  as  part 
of  an  issue  substantially  all  of  the 
proceeds  of  which  are  to  be  used  to 
provide  a  residential  rental  proiect  as 
defined  in  §  1.103-8(b)(4)  in  which  20 
percent  CH^more  of  the  units  provided 
with  the  proceeds  of  the  issue  are  to  be 
occupied  by  individuals  or  families  of 
low  or  moderate  income. 

The  notice  of  proposed  rulemaking 
would  amend  §  1.103-8  (bK4)  to  provide 
that  a  residential  rental  project  wvill  not 
fail  to  qualify  as  such  merely  because 
part  of  the  building  or  structure  in  which 
such  property  is  located  is  used  for 
purposes  other  than  similarly 
constructed  rental  units,  e.g., 
commercial  office  space,  owner- 
occupied  residences.  Thus,  for  example, 
a  building  the  first  floor  of  which  is  used 
for  commercial  purposes  and  the 
balance  of  which  consists  of  rental  units 
may  qualify  as  a  residential  rental 
project. 

In  the  ease  of  such  a  raixed-uae 
project,  for  purposes  of  determining 
whetiicr  substantiaUy  all  of  the  |»oceeds 
are  to  be  used  to  provide  a  residential 


rental  pn^act  aaijr  the  proeaads  to  be 
used  to  provide  rental  unite  tikat.  in  tbe 

aggregate,  meet  the  low  or  moderate 
income  occupancy  requirement  and 
other  portions  of  the  project  allocable  to 
such  units  are  treated  as  providing  a 
residential  rental  proiect  For  Aia 
purpose,  the  cost  of  property  benefitting, 
directly  or  indirectly,  both  the  rental 
units  quafifying  for  financmg  and  the 
nonqualifying  property  must  be  propwly 
allocated  between  the  units  and  the 
nonqualifying  property,  with  only  the 
portion  allocable  to  the  units  being 
treated  as  a  cost  of  providing  a 
residential  rental  project.  In  generaL  the 
proposed  regulations  provide  that  this 
allocation  will  be  considered  proper  if 
made  based  on  the  ratio  of  the  amount 
of  floor  space  in  the  project  to  be  used  , 
for  nonqualifying  property  to  the  total 
floor  space  in  the  project.  However,  in 
those  situations  in  which  the  use  of  this 
allocation  method  would  not  reasonably 
reflect  the  benefits  to  be  received, 
directly  or  indirectly,  from  such  property 
by  the  rental  units  and  the  nonqualifying 
property,  the  allocation  may  not  be 
made  under  this  method.  In  such 
cinnmistances  the  allocation  may  be 
made  under  any  reasonable  method. 
Comments  an  specifically  requested 
concerning  any  other  allocation  methods 
that  may  be  appropriate  for  this 
purpose. 

Section  103(b)(4)(A)  and  S  1.103-8(b> 
provide  that  an  oblige  tionwiU  be  treated 
as  being  described  in  section  103(a)  if 
substantially  all  of  the  proceeds  of  the 
issue  of  which  such  obligation  is  a  part 
are  to  be  used  to  provide  a  project  for 
residential  rental  pn^Mrty  in  which  at 
least  20  percent  of  the  units  (15  percent 
in  targeted  areas)  are  to  be  occupied  by 
individuals  or  families  of  low  or 
moderate  income.  Section  1.103- 
^b)(8)(v)  defines  low  or  moderate 
income  as  80  percent  of  the  median 
gross  income  for  the  area.  The  proposed 
regulations  would  amend  the  definition 
of  low  or  moderate  income  to  make 
clear  that  median  gross  income  for  an 
area  is  to  be  determined  with 
adjustments  for  family  size. 

The  proposed  regulations  would 
amend  §  1.103-8fb)(3),  relating  to  the 
transitional  rules  provided  in  the 
Mortgage  Subsidy  Bond  Tax  Act  of  1980, 
to  reflect  the  amendments  made  to  those 
rules  by  the  Tax  Reform  Act  of  1984, 
which  terminated  most  of  those 
transitional  rules  for  obligations  issued 
after  December  31, 1984. 

Nen-ApplicabiUty  of  Executive  Qniar 
12381 

The  Commissioner  of  Intemal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 


defined  in  Execative  Order  12291  and 
that  a  regulatory  knpact  analysis 
therefore  is  not  required. 

Ragvlatoqr  Fkadbility  AiM^ak 

AMioagh  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  pubKc 
comment,  the  intemal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  559  do  not 
api^y.  According,  these  proposed 
regulations  do  not  constitute  regelations 
subject  to  the  Regulatory  Flexibflity  Act 
(5  U.S.C.  Chapter  6). 

Drafting  InfocmBtion 

The  principal  author  of  these 
proposed  regulations  is  Mitchell  K 
Rapaport  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Intemal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Intemal  Revenue  Service 
and  Treasury  Department  participated 
In  developing  the  regulabons,  on  matters 
of  both  substance  and  style. 

CemmaBts  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Intemal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  bearing  is  held, 
notice  of  the  time  and  place  will  be 
pubHshed  in  the  Federal  Register. 

List  af  Sidijacla  in  2a  CFR  l.Cl-1  thraugh 
lJ»l-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

Proposed  Amendments  to  ttie 
Regulatinna 

The  proposed  amendments  to  28  CFR 
Part  1  are  as  follows: 

PAftT  1— (AMEMDED) 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part 

Audwrity:  26  U.S.C.  7805.  *  *  * 


r.  2.  Section  1.103-8  is  amended  by 
revising  psragraph  (b)(1).  (b)(3)  and 
paragraph  (b)(4)  fi)  and  (ii),  t^  ad^ng  a 
new  paragraph  (b)(4)(v),  by  revising 
paragraph  (b)(5),  paragraph  (b)(7)(a]. 
and  paragraph  (b){8)(vl,  by  revising 
Example  (3)  of  partigraph  (b)(9).  and  by 
adding  new  Example  (12)  and  Bxampk 
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(13)  to  foUow  Example  (IJ)  of  paragraph 
(b)(9).  These  remed  and  added 
provitkma  read  as  fdlows: 

{1.103-4    Inlaraat  on  bond*  to  financ* 


(b)  Residential  rental  property— {\) 
General  rule  for  obligationa  igaued  after 
April 24, 1979.  Section  lC»(b)(l)  shall  not 
apply  to  any  obligation  which  is  issued 
after  April  24, 1979,  and  is  part  of  an 
issue  substantially  all  of  the  proceeds  of 
which  are  to  be  used  to  provide  a 
residential  rental  project  in  which  20 
percent  or  more  of  the  units  in  the 
project  that  are  to  be  provided  with  die 
proceeds  of  the  issue  (other  dian  those 
units  to  be  provided  with  an 
insubstantial  amount  of  the  proceeds  of 
the  issue  as  permitted  under  paragraph 
(a)(3)  of  this  section)  are  to  be  occupied 
by  individuals  or  familes  of  low  or 
moderate  income  (as  defined  in 
paragraph  (b)(8)(v)  of  this  section).  See 
paragraph  (bX4Kv)  widi  respect  to 
mixed-use  projects.  In  the  case  of  a 
targeted  area  project,  the  minimum 
percentage  is  15  percent.  See  generally 
S  1.103-7  for  rules  relating  to  refunding 
issues. 


(3)  Transitional  rule.  For  purposes  of 
this  section,  obligations  issued  after 
April  24. 1979,  may  be  treated  as  issued 
before  April  25. 1979,  if  die  transitional 
requirements  of  section  1104  of  the 
Mortgage  Subsidy  Bond  Tax  Act  of  1980 
(94  Stat.  2070),  as  amended  by  section 
614  of  the  Tax  Reform  Act  of  19S4  (98 
Stat.  914),  are  satisfied. 

(4)  Residential  rental  project— {i)  In 
general.  A  residential  rental  project  is  a 
building  or  structure,  together  with  any 
facilities  fmctiooally  related  and 
subordinate  thereto,  containing  one  or 
more  similarly  constructed  units  that — 

(a)  Are  not  used  on  a  transient  basis, 
and 

[b]  Satisfy  the  requirements  of 
paragraph  (b)(5){i)  of  this  section  and 
are  available  to  members  of  the  general 
public  in  accordance  with  the 
requirements  of  paragraph  (a)(2)  of  this 
sectioa 

Although  a  residential  rental  project 
may  include  other  property,  such  as 
commercial  office  space,  special  rules 
apply  to  such  mixed-use  projects  (see 
paragraph  (b)(4)(v)).  Hotels,  motels, 
dormitories,  fraternity  and  sorority 
houses,  rooming  houses,  hospitals, 
nursing  homes,  sanitariums,  and  rest 
homes  are  not  residential  rental  projects 
(but  with  respect  to  obligations  issued 
prior  to  January  1, 1988,  only  if  such 
facilities  are  for  use  on  a  transient 
basis).  In  addition,  trailer  parks  and 


courts  for  use  on  a  transient  basis  are 
not  residential  rentaJ  projects. 

(ii)  Multiple  buildings  and  partial  use 
of  buildings,  [a]  Proximate  buildings  or 
structures  that  have  similarly 
constructed  units  are  treated  as  part  of 
the  same  project  if  they  are  owned  for 
Federal  tax  purposes  by  the  same 
person  and  they  are  financed  pursuant 
to  a  common  plan. 

[b]  Buildings  or  structures  are 
proximate  if  they  are  located  on  a  single 
tract  of  land.  Tlie  term  "tract"  means 
any  parcel  or  parcels  of  land  that  either 
are  contiguous  or  are  contiguous  except 
for  the  interposition  of  a  road,  street 
stream  at  similar  property.  Parcels  are 
contiguous  in  their  boundaries  meet  at 
one  or  more  points. 

[c]  Similarly  constructed  units  located 
in  a  single  building  and  financed 
pursuant  to  a  common  plan  of  finnncing 
are  treated  as  part  of  the  same  protect 

[d]  A  common  plan  of  financing  exists 
if,  for  example,  all  sudi  buildings  or 
similarly  constructed  units  are  provided 
by  the  same  issue  or  several  issues 
subject  to  a  common  indentiire. 
***** 

(v)  Mixed-use  projeds.  (a)  For 
purposes  of  this  paragraph  (b),  a  mixed- 
use  project  is  a  building  or  structure, 
together  with  any  facilities  functionally 
related  and  submtlinate  thereto, 
containing — 

(1)  One  or  more  similarly  constructed 
units  rented  or  available  for  rental  that, 
in  the  aggregate,  meet  the  low  or 
moderate  income  occupancy 
requirement  of  paragraph  (b)(5)(ii),  and 

{2]  Other  property  the  use  of  which  is 
unrelated  to  such  units,  e.g.,  commercial 
office  space,  owner-occupied 
residences,  and  units  that  in  the 
aggregate,  do  not  meet  the  low  or 
moderate  income  occupancy 
requirement  of  paragraph  (b)(5Xii) 
("nonqualifying  property"). 

[b)  For  purposes  of  determining 
whether,  in  the  case  of  a  mixed-use 
project  substantially  all  of  the  proceeds 
of  the  issue  are  to  be  used  to  provide  a 
residential  rental  project  only  the 
proceeds  to  be  used  to  provide  the  units 
described  in  paragraph  (b)(4)(v){a)(l) 
and  the  other  portions  of  the  project 
allocable  to  such  units  are  treated  as 
being  used  to  provide  a  residential 
rental  project  Other  portions  of  the 
project  allocable  to  such  units  include — 

(1)  The  allocable  portion  of  property 
benefitting  both  such  units  and  the 
nonqualifying  property  {e.g.,  common 
elements),  and 

[2]  All  property  benefitting  only  such 
units  [e.g..  reactional  facilities  used  only 
by  occupants  of  the  units  described  in 
paragraph  {bM4Mv)(fl)(2)). 


[c]  In  determining  whether,  in  the  case 
of  a  mixed-use  project  substentially  all 
of  the  proceeds  of  an  issue  are  to  be 
used  to  provide  a  residential  rental 
project,  the  cost  of  property  that  will 
benefit,  directly  or  indirectly,  both  the 
units  described  in  paragraph 
(b){4)(v)(o)(7)  and  the  nonqualifying 
property  must  be  allocated  between 
such  units  and  the  nonqualifying 
property.  For  example,.in  the  case  of  a 
mixed-use  project  part  of  which  is  to  be 
used  for  commercial  purposes,  the  cost 
of  the  building's  foundation  must  be 
allocated  between  the  commercial 
portion  of  the  building  and  the  units 
described  in  paragraph  (b)(4)(vXo)(/). 
The  allocation  of  the  cost  of  such 
common  elements  may  be  made 
according  to  any  reasonable  method 
that  properly  reflects  the  proportionate 
benefit  to  be  derived,  directly  or 
indirecdy,  by  the  units  described  in 
paragraph  (bK4)(v)(al(7)  and  the 
nonqualifying  property.  Allocating  the 
cost  of  such  common  elements  based  on 
the  ratio  of  the  totel  floor  space  in  the 
building  or  structure  that  is  to  be  used 
for  nonqualifying  property  to  all  other 
floor  space  in  the  building  or  structure 
is.  generally,  a  reasonable  method; 
howiever,  in  the  case  of  any  common 
elements  virith  respect  to  which  an 
allocation  according  to  this  method  does 
not  reasonably  reflect  the  felative 
benefits  to  be  derived,  directly  or 
indirectly,  by  the  units  described  in 
paragraph  (b)(4)(vKc/)(7)  and  the 
nonqualifying  property,  the  allocation 
may  not  be  made  according  to  this 
method.  For  example,  this  method  would 
not  be  a  reasonable  method  for  making 
the  allocation  in  the  case  of  a  residential 
rental  project  one-half  of  the  floor  space 
of  which  is  used  for  shopping  space 
where  three-fourths  of  the  parking  lot  for 
the  building  will  be  used  to  serve  the 
shopping  space  and  the  balance  of  the 
parking  lot  will  be  used  to  serve  tenants 
of  the  units  described  in  paragraph 
(b)(4)(v)(o){J);  the  cost  of  constructing 
the  parking  lot  must  be  allocated  based 
on  the  proportion  of  the  parking  lot  to  be 
used,  directly  or  indirectly,  by  the 
tenants  of  the  units  described  in 
paragraph  {b)(4)(v)(o)(;)  and  by  the 
owners  and  tenants  of  the  nonquaUfying 
portion  of  the  project. 

(5)  Requirements  must  be 
continuously  satisfied — (i)  Rental 
requirement.  Once  available  for 
occupancy,  each  unit  (as  defined  in 
paragraph  (bHSKi)  of  this  section)  in  a 
residential  rental  project  that  was 
provided  with  the  proceeds  of  an  issue 
described  in  section  103(bK4KA)  (other 
than  those  units  provided  with  an 
insubstantial  amount  of  dte  proceeds  of 
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the  issue  as  permitted  under  paragraph 
(a)(3)  of  this  section)  must  be  rented  or 
available  for  rental  on  a  continuous 
basis  for  the  longer  of — 

[a]  The  remaining  term  of  the 
obligation,  or 

[b]  The  qualifled  project  period  (as 
deRned  in  paragraph  {b)(7)  of  this 
section). 

(li)  Low  or  moderate  income 
occupancy  requirement.  Individuals  or 
families  of  low  of  moderate  income  must 
occupy  that  percentage  of  completed 
units  in  the  project  that  were  provided 
with  the  proceeds  of  an  issue  described 
in  section  103(b)(4)(A)  (other  than  those 
units  provided  with  an  insubstantial 
amount  of  the  proceeds  of  the  issue  as 
permitted  under  paragraph  (a)(3)  of  this 
.section)  applicable  to  the  project  under 
paragraph  (b)(1)  of  this  section 
continuously  during  the  qualiHed  project 
period.  For  this  purpose,  a  unit  occupied 
by  an  individual  or  family  who  at  the 
commencement  of  the  occupancy  is  of 
low  or  moderate  income  is  treated  as 
occupied  by  an  individual  or  family  of 
low  or  moderate  income  even  though  the 
individual  or  family  ceases  to  be  of  low 
or  moderate  income  during  the  period  of 
their  occupancy.  Moreover,  such  unit  is 
treated  as  occupied  by  an  individual  or 
family  of  low  or  moderate  income  until 
reoccupied.  other  than  for  a  temporary 
period  not  in  excess  of  31  days,  at  which 
time  a  redetermination  of  whether  the 
unit  is  occupied  by  an  individual  or 
family  of  low  or  moderate  income  shall 
be  made. 

•  ♦  •  *  4 

(7)  Quaiified project  period.  '  •  * 
(ii)  For  obligations  is.sued  after 
September  3, 1982,  a  period  beginning  on 
the  later  of  the  first  day  on  which  at 
least  10  percent  of  the  units  in  the 
project  that  are  provided  with  the 
proceeds  of  the  issue  are  first  occupied 
or  the  date  of  issue  of  an  obligation 
described  in  section  103(b)(4)(A)  and 
this  paragraph  and  ending  on  the  later  of 
the  date — 

[a]  Which  is  10  years  after  the  date  on 
which  at  least  50  percent  of  the  units  in 
the  project  that  are  provided  with  the 
proceeds  of  the  issue  are  first  occupied, 

[b]  Which  is  a  qualified  number  of 
days  after  the  date  on  which  any  of  the 
units  in  the  project  that  are  provided 
with  the  proceeds  of  the  issue  are  first 
occupied,  or 

[c]  On  which  any  assistance  provided 
with  respect  to  the  project  under  section 
a  of  the  United  States  Housing  Act  of 
1937  terminates. 

ij'or  purposes  of  this  paragraph  (b)(7){ii), 
the  term  "qualified  number  of  days" 
means  50  percent  of  the  total  number  of 
days  comprising  the  term  of  the 


obligation  with  the  longest  maturity  in 
the  issue  used  to  provide  the  project.  In 
the  case  of  a  refunding  of  such  an  issue, 
the  longest  maturity  is  equal  to  the  sum 
of  the  period  the  prior  issue  was 
outstanding  and  the  longest  term  of  any 
refunding  obligations. 
[6]  Other  definitions.  *  *  • 
(v)  Low  or  moderate  income. 
Individuals  and  families  of  low  or 
moderate  income  shall  be  determined  in 
a  manner  consistent  with 
determinations  of  lower  income  families 
under  section  8  of  the  United  States 
Housing  Act  of  1937.  as  amended, 
except  that  the  percentage  of  median 
gross  income  that  qualifies  as  low  or 
moderate  income  shall  be  80  percent  of 
the  median  gross  income  for  the  area 
with  adjustments  for  smaller  and  larger 
families.  Therefore,  occupants  of  a  unit 
are  considered  individuals  or  families  of 
low  or  moderate  income  only  if  their 
adjusted  income  (computed  in  the 
manner  prescribed  in  §  1.167(k)-3(b)(3)) 
does  not  exceed  80  percent  of  the 
median  gross  income  for  the  area  with 
adjustments  for  smaller  and  larger 
families.  With  respect  to  obligations 
issued  prior  to  January  1.  1986,  a 
determination  of  low  or  moderate 
income  shall  be  made  in  accordance 
with  the  requirements  of  this  paragraph 
(b)(8)(v)  except  that  median  gross 
income  for  the  area  need  not  be 
adjusted  for  family  size. 
Notwithstanding  the  foregoing,  the 
occupants  of  a  unit  shall  not  be 
considered  to  be  of  low  or  moderate 
income  if  all  the  occupants  are  students 
(as  defined  in  section  151(e)(4)),  no  one 
of  whom  is  entitled  to  file  a  joint  return 
under  section  6013.  The  method  of 
determining  low  or  moderate  income  in 
effect  on  the  date  of  issue  will  be 
determinative  for  such  issue  even  if  such 
method  is  subsequently  changed.  In  the 
event  programs  under  section  8(f)  of  the 
Housing  Act  of  1937,  as  amended,  are 
terminated  prior  to  the  date  of  issue,  the 
applicable  method  shall  be  that  in  effect 
immediately  prior  to  the  date  of  such 
termination. 
(9)  Examples.  *  *  * 
Example  (3).  The  facts  are  the  same  as  in 
example  (1).  except  that  the  proceeds  of  the 
obligation  are  provided  to  N,  a  cooperative 
housing  corporation.  N  uses  the  proceeds  to 
finance  the  construction  of  a  portion  of  a 
cooperative  housing  project.  The  balance  of 
the  project  is  financed  with  the  proceeds  of  a 
note  that  is  not  described  in  section  103(a). 
Shares  in  the  cooperative  carrying  the  rights 
to  occupy  the  units  in  the  portion  of  the 
project  financed  with  the  proceeds  of  the 
obligation  i.ssued  by  City  X  will  he  sold  to 
shareholders  who  will  rent  the  units  to  other 
persons.  The  balance  of  the  shares  in  the 
coopcrHlivu.  currying  the  rights  to  occupy 
more  liian  half  of  the  space  in  the  project. 


will  be  sold  to  individuals  who  will  occupy 
the  units  themselves.  The  project  is  a 
residential  rental  project  within  the  meaning 
of  section  103(b)(4)(A)  and  this  paragraph  (b). 
♦         •         •         •         • 

Example  (12).  In  July  1985.  County  X  issues 
a  $10  million  issue  of  industrial  development 
bonds  to  be  used  to  finance  the  construction 
of  a  building  to  be  owned  by  Corporation  W. 
Corporation  W  will  construct  a  10  story 
building.  The  first  2  floors  of  the  building  will 
be  made  available  for  commercial  use.  The 
remaining  8  floors  will  consist  of  similarly 
constructed  units  that  will  be  made  available 
as  residences  on  a  rental  basis  to  members  of 
the  general  public.  Corporation  W  uses 
substantially  all  of  the  proceeds  of  the  issue 
to  finance  the  8  floors  of  the  building  to  be 
made  available  as  rental  units,  the  portions 
of  the  building  benefitting,  directly  or 
indirectly,  only  the  rental  units,  and  the 
portions  of  the  building  benefitting,  directly 
or  indirectly,  both  the  rental  units  and  the 
commercial  space  that  are  properly  allocable 
to  the  rental  units.  The  remainder  of  the 
building  is  financed  other  than  with  the 
proceeds  of  an  obligation  described  in 
section  103  (a).  Corporation  W  will  make  20 
percent  of  the  rental  units  available  to  low  or 
moderate  income  individuals,  and  all  of  the 
other  requirements  of  this  section  are  met. 
The  obligations  are  used  to  provide  a 
residential  rental  project  within  the  meaning 
of  section  103(b)(4)(A)  and  this  section,  and 
the  obligations  are  described  in  section 
103(a). 

Example  (13).  The  facts  are  the  same  as  in 
example  (12).  except  that  Corporation  W  uses 
the  proceeds  of  the  issue  to  finance  the  entire 
building  including  the  2  floors  to  be  available 
for  commercial  use.  The  cost  of  the  2  floors 
available  for  commercial  use,  including  those 
portions  of  the  building  that  benefit  both  the 
commercial  space  and  the  rental  units  that 
are  properly  allocable  to  the  commercial 
space,  is  $2  million.  Under  paragraph  (b)(4)(v) 
of  this  section,  the  building  is  a  residential 
rental  project.  However,  substantially  all  of 
the  proceeds  of  the  issue  are  not  used  to 
provide  a  residential  rental  project  since,  in 
making  this  determination,  proceeds  used  to 
provide  nonqualifying  property  are  treated  as 
not  used  to  provide  a  residential  rental 
project.  Therefore,  the  obligations  are  not 
described  in  section  103(b)(4)(A)  and  this 
paragraph  (b). 
•         •         *         ♦    .     « 

Roscoe  L.  Egger.  Jr., 

Commissioner  of  Internal  Revenue. 

(PR  Doc.  85-26601  Filed  11-4-85;  12:39  pm) 

BILUNG  CODE  4«30-Ot-M 


26  CFR  Part  1 
(LR-151-841 

Withholding  Upon  Dispositions  of  U.S. 
Real  Property  Interests  by  Foreign 
Persons,  Public  Hearing  of  Proposed 
Regulatiorts 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  •  public  hearing  on  proposed 
regulations  relating  to  the  vrithholding 
that  ia  required  vpon  the  disposition  of  a 
U.S.  real  property  interest  by  a  foreign 
person. 

DATES:  The  public  hearing  will  be  held 
on  Friday,  Januaty  17, 1986,  beginning  at 
10:00  a.m.  Outlines  of  oral  conunents 
must  be  delivered  or  mailed  by  Friday. 
December  27, 1985. 

ADOllESS:  The  public  hearing  will  be 
held  in  the  l.RS.  Auditorium,  Seventh 
Floor.  7400  Corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW..  Washington,  DC.  The  requests  to 
speak  and  outlines  of  oral  comments 
shoald  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LR:T  (LR-151-«4),  Washington,  DC 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  or  telephone  202-506-3935  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  1445  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulations  appeared  in  the 
Federal  Rector  for  Monday,  December 
31, 1984  (49  FR  50739) 

The  rules  of  §  601.601  (a)  (3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rulemaking  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit, 
not  later  than  Friday,  December  27. 1365. 
an  outline  of  the  oral  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 


By  directimi  of  the  Ccnamissioner  of 
Internal  Revenue. 
Pater  ICScolt. 

Director,  Legisia  tion  and  Regulatione 
Division. 

(FR  Doc.  85-28602  Hied  11-6-85;  8:45  am] 
BILUNQ  CODE  4M04I-M 


POSTAL  SERVICE 

39CFRftHl10 

Express  Mail  intsmationai  Servtoe  to 
Msxico;  Withdrawal  of  ProfXMad 
Sorvic* 

AQENCV:  Postal  Service. 
ACTION:  Withdrawal  of  proposed 
service. 

summary:  On  |une  28, 1082  the  Postal 
Service  published  in  the  Federal 
Register  (47  FR  28111)  a  proposal  to 
begin  on  August  16, 1982  Express  Mail 
International  Service  with  Mexico  at 
certain  published  rates.  The  Express 
Mail  International  Service  did  not  begin, 
and  a  final  rule  was  never  adopted. 
Since  it  is  not  clear  at  this  time  when  the 
proposed  service  will  be  initiated,  the 
proposal  is  hereby  .withdrawn.  It  will  be 
republished  at  a  future  time. 
EFFECTIVE  DATE:  November  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
lanet  M.  Mitchell,  (202)  268-2436. 

List  of  Sulijects  in  39  CFR  Part  10 

Postal  Service,  International  relations. 

Fred  Eggleston. 

Assistant  General  Counsel,  Legislative 
Division. 

(FR  Doc.  85-28619  Filed  11-6-85:  8:45  am] 

■ILLiMQ  COOC  7TIS-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  65 

[Docket  No.  S-«5-<31:  A-«-FRL-2f  f«-7] 

State  and  Federal  Administrative 
Orders  Permitting  a  Delay  in 
Compliance  With  State  Implefnentation 
Plan  Requirements;  Proposed  Delayed 
Compliance  Order  for  Weieer  Lixk, 
Huntington  Beacli,  CA 

AGENCY:  Environmental  I^tection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  issue  an 
administrative  order  to  Weiser  Lock. 
The  Order  requires  the  company  to 
bring  volatile  organic  compounds 
emissions  from  its  metal  parts  coating 
lines  in  Huntington  Beach,  California 


into  compliance  with  the  South  Coast 
Air  Quality  Management  District's  Rule 
1107(6KB),  part  of  the  Federally 
approved  California  State 
Implementation  Plan  (SIP).  Because  the 
company  is  unable  to  comply  with  these 
regulations  at  this  time,  the  proposed 
order  would  establish  an  expeditious 
schedule  requiring  tmal  compliance  by 
November  1, 1986.  Source  compliance 
with  the  Order  would  preclude  suits 
under  the  Federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violation  of  the  SIP  regulations 
covered  by  the  Order.  Hie  purpose  of 
this  notice  is  to  invite  public  comment 
and  to  offer  an  opportunity  to  request  a 
public  hearing  on  EPA's  proposed 
issuance  of  the  Order. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  on 
or  before  December  9. 1985.  All  requests 
for  a  public  hearing  should  be 
accompanied  by  a  statement  of  why  the 
hearing  would  be  beneficial  and  a  text 
or  summary  or  any  proposed  testimony 
to  be  offered  at  the  hearing.  If  there  is  a 
significant  public  interest  in  a  hearing,  it 
will  be  held  twenty-one  days  after  prior 
notice  of  the  date,  time,  and  place  of  the 
hearing  has  been  given  in  this 
publication. 

ADDRESS:  Comments  and  requests  for  a 
public  hearing  should  be  submitted  to 
Chief  of  the  Compliance  Section.  Air 
Management  Division.  US.  EPA.  215 
Fremont  Street,  San  Francisco, 
California  94105.  Material  supporting  the 
Order  and  public  comments  received  in 
response  to  this  notice  may  be  inspected 
and  copied  (for  appropriate  charges)  at 
this  address  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abra  Bennett,  Compliance  Section,  Air 
Management  Division,  U.S.  EPA,  215 
Fremont  Street,  San  Francisco, 
California  94105  at  (415)  974-8057. 

SUPPLEMENTARY  INFORMATION:  Weiser 

Lock  operates  ten  metal  parts  coating 
lines  in  Huntington  Beach,  California. 
The  proposed  Order  addresses  volatile 
organic  compounds  (VOC)  emissions 
from  the  coating  lines  at  this  facility, 
which  are  subject  to  the  South  Coast  Air 
Quality  Management  District's 
(SCAQMD)  Rule  1107,  which  is  part  of 
the  Federally  approved  California  SIP. 
Rule  1107  limits  the  VOC  emissions  from 
manufactured  metal  parts  and  products 
coatings.  Rule  1107(6)  specifles  the  date 
by  which  Weiser  Lock  must  be  in 
compliance  with  the  Rule.  The  Order 
requires  final  compliance  with  Rule  1107 
by  September  1, 1968  by  conversion  to 
the  use  of  either  complying  liquid 
coatings  or  powder  coating,  or  by 
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November  1. 1988  by  means  of  the 
installation  of  an  add-on  control  device. 
Weiser  Lock  is  to  continue  to  evaluate 
its  compliance  options  until  December 
31, 1985.  at  which  time  it  will  decide 
whether  it  will  be  able  to  convert  to  the 
use  of  complying  coatings  by  September 
1. 1986.  or  must  purchase  an  add-on 
control  device  consisting  of  either  a 
thermal  or  catalytic  incinerator  or 
carbon  adsorption  system  and  reach 
final  compliance  by  November  1. 1986. 
The  source  has  consented  to  the  terms 
of  this  Order.  The  source  has  agreed  to 
meet  the  Order's  increments  during  the 
period  of.  this  informal  rulemaking. 

The  proposed  Order  satisfies  the 
applicable  requirements  of  section 
113(d)  of  the  Clean  Air  Act  (the  Act).  If 
the  Order  is  issued,  source  compliance 
with  its  terms  would  preclude  further 
EPA  enforcement  action  under  section 
113  of  the  Act  against  the  source  for 
violations  of  the  regulation  covered  by 
the  Order  during  the  period  the  Order  is 
in  effect.  EnlTorcem^nt  against  the  source 
under  the  citizen  suit  provisions  of  the 
Act  (section  304)  would  be  similarly 
precluded.  However,  Weiser  Lock  has 
been  notified  that  its  failure  to  achieve 
final  compliance  by  the  dates  specified 
in  the  Order  may  result  in  a  requirement 
to  pay  a  noncompliance  penalty  under 
section  120  of  the  Act. 

Comments  received  by  the  date 
specified  above  will  be  considered  in 
determining  whether  EPA  should  issue 
the  Order.  Testimony  given  at  any 
public  hearing  concerning  the  Order  will 
also  be  considered.  After  the  public 
comment  period  and  any  public  hearing, 
the  Administrator  of  EPA  will  publish  in 
the  Federal  Register  the  Agency's  final 
action  on  the  Order  in  40  CFR  Part  65. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 

Dated:  September  30. 1985. 
JohnWiM. 
Acting  Regional  Administrator.  Region  IX. 

PART  65-{  AMENDED! 

§65.400    [Amended] 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  40  CFR  Chapter  I,  by 
adding  an  entry  to  the  table  in  §  65.400, 
Federal  Delayed  Compliance  Orders 
issued  under  section  113(d)  (1),  (3),  and 
(4)  of  the  Act,  to  reflect  approval  of  the 
following  order: 

U.S.  Envirooinental  ProtectioD  Agency 
Region  IX 

In  the  matter  of:  Weiser  Lock, 
Huntington  Beach,  California; 
Proceeding  Pursuant  to  section  113(d)  of 
the  Clean  Air  Act,  as  Amended  (42 
U.S.C.  7413(d)),  Order  NO.  EPA-85 . 


This  Order  is  issued  this  date 
pursuant  to  section  113(d)  of  the  Clean 
Air  Act,  as  Amended,  42  U.S.C.  7401  et. 
seq.  (hereinafter  the  "Act"),  and 
contains  a  schedule  for  compliance, 
interim  control  requirements  and 
reporting  requirements.  Public  notice, 
opportunity  for  public  comment  and 
thirty  days  notice  to  the  South  Coast  Air 
Quality  Management  District  have  been 
provided  in  accordance  with  section 
113(d)(1)  of  the  Act.  42  U.S.C.  7413(d)(1). 

Findings 

1.  On  April  3. 1985.  the  United  States 
Environmental  Protection  Agency  ("U.S. 
EPA",  or  "Agency")  issued  a  Notice  of 
Violation  pursuant  to  section  113(a)(1)  of 
the  Act.  42  U.S.C.  7413(a)(1)  to  Weiser 
Lock  for  violation  of  the  California  State 
Implementation  Plan  (SIP),  SCAQMD 
Rule  1107,  at  its  coating  lines  at  its 
Huntington  Beach,  California  facility. 
Rule  1107(6)(B)  prohibits  any  person 
from  applying  any  coating  to 
manufactured  metal  parts  and  products 
which  contain  volatile  organic 
compounds  (VOCs)  in  excess  of  275 
grams  per  liter  of  coating,  as  applied, 
excluding  water,  when  the  coated 
products  are  dried  at  a  temperature  at  or 
above  90*C  (194*F).  Rule  1107(6)  requires 
that  compliance  with  Rule  1107(6)(B)  be 
achieved  by  January  1, 1985. 

2.  Weiser  Lock  owns  and  operates  ten 
coating  lines  which  are  subject  to  Rule 
1107. 

3.  Puirsuant  to  section  113(a)(4)  of  the 
Act,  opportunity  to  confer  with  U.S.  EPA 
representatives  was  extended  to  Weiser 
Lock,  and  a  conference  was  held  on 
May  14, 1985.  At  the  conference  the 
company  described  the  progress  it  was 
making  tovvards  reducing  VOC  emission 
from  its  coating  lines  by  conversion  to 
water  base  paints  and  the  use  of 
electrostatic  application  equipment. 

4.  The  violation  of  SCAQMD  Rule 
1107  has  continued  beyond  the  30th  day 
after  the  date  the  Notice  of  Violation 
was  received  by  the  company. 

5.  It  has  been  determined  that 
although  Weiser  Lock  has  made 
significant  efforts  to  achieve  compliance 
with  SCAQMD  Rule  1107.  it  was  not 
able  to  do  so  by  the  January  1, 1985 
deadline  in  Rule  1107(6),  and  will  be 
unable  to  achieve  compliance  prior  to 
the  dates  set  forth  herein. 

6.  After  a  thorough  investigation  of  all 
relevant  facts,  including  the  seriousness 
of  the  violations  and  the  comnpany's 
good  faith  efforts  to  comply,  and  after 
opportunity  for  public  comment,  if  has 
been  determined  that  the  schedule  for 
compliance  set  forth  in  this  Order  is  as 
expeditious  as  practicable,  and  that  the 
terms  of  the  Order  comply  with  section 


113(d)  of  the  Act.  Therefore,  it  is  ordered 
and  agreed  that: 

Compliance  Program 

A.  Weiser  Lock  shall  achieve  and 
demonstrate  compliance  with  Rule  1107 
at  the  coating  lines  at  its  Huntington 
Beach,  California  facility.  Weiser  Lock 
shall  comply  by  means  of  conversion  to 
complying  liquid  coatings,  conversion  to 
powder  coatings,  installation  of  an  add- 
on control  device,  or  by  means  of  the 
equivalency  provision  of  Rule  1107(c) 
which  provides  for  compliance  by 
demonstrating  that  emission  reductions 
obtained  are  at  least  equal  to  those 
which  would  be  obtained  by  the  use  of 
coatiitgs  and  operational  techniques 
specified  in  Rule  1107. 

&  Weiser  Lock  shall  achieve  and 
demonstrate  compliance  at  its  coating 
lines  in  accordance  with  the  following 
schedule: 

(1)  Investigate  Compliance  Alternatives 

Research  and  Development  with  liquid 

coating  supplier— 12/31/85 
Experiments  with  powder  coatings — 12/ 

31/85 
Determine  need  for  application 

equipment  modification — 12/31/85 
Determine  need  for  degreaser 

modification — 12/31/85 
Investigate  potential  for  coating 

specification  changes — 12/31/85 
Contact  consultants  to  determine  other 

compUance  options — 12/31/85 
Re-evaluate  thermal  oxidation  and 

carbon  adsorption — 12/31/85 
Investigate  catalytic  incineration — 12/ 

31/85 
Initiate  joint  research  effort  with  other 

coater— 12/31/85 
Obtain  and  analyze  bids  for  control 

devices— 12/31/85 
Consider  relocation  options — 12/31/85 

f2j  Select  final  compliance  option  (a), 
(b),  or  (c)  below— 21/31/85 

(a)  Conversion  to  liquid  complying 

coating 
(i)  Purchase  application  equipment 

and  booths— 1/15/86 
(ii)  Install  equipment — 6/15/86 
(iii)  Purchase  degreaser — 1/15/86 
(iv)  Install  degreaser — 7/1/86 
(v)  Final  compliance — 9/1/86 

(b)  Conversion  to  powder  coating 
(i)  Order  equipment— 1/15/86 
(ii)  Install  equipment — 6/15/86 
(iii)  Purchase  degreaser— 1/15/88 
(iv)  Install  degreaser— 7/1/86 

(v)  Final  compliance — 9/1/86 

(c)  Add-on  Control  Device 

(i)  Order  equipment— 1/15/86 
(ii)  Design  by  vendor— 3/15/86 
(iii)  Construct  equipment — 8/31/86 
(iv)  Install  equipment— 10/15/86 
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(v)  Rnal  compliance — 11/1/86 

C.  Every  30  days,  commencing  July  1, 
1985,  Weiser  Lock  shall  submit  to  U,S. 
EPA  a  status  report  which  states 
whether  or  not  each  compliance 
schedule  milestone  scheduled  for 
completion  during  the  previous  month 
was  achieved,  and  which  contains  a 
foiecast  of  progress  anticipated  during 
the  future  month. 

D.  If  final  compliance  is  achieved  by 
means  of  conversion  to  the  use  of 
complying  coatings,  either  liquid  or 
powder,  Weiser  Lock  shall  submit  the 
following  information  to  U.S.  EPA: 

IdentiHcation  of  each  coating  material 
used,  including  the  suppliers'  name; 
coating  identification  code;  coating 
density  in  pounds  per  gallon;  solids 
content  expressed  as  percent  by  weight; 
chemical  composition  of  the  volatile 
portion  expressed  as  percent  by  weight 
of  all  solvents,  both  exempt  and  non- 
exempt;  water  content  expressed  as 
percent  by  weight  of  all  solvents,  both 
exempt  and  nonexempt;  water  content 
expressed  as  percent  by  weight;  and 
total  batch  weight  of  as-received  coating 
prior  to  solvent  and/or  solids  addition 
at  the  coating  line. 

E.  If  final  compliance  is  achieved  by 
means  of  the  installation  of  add-on 
abatement  equipment,  Weiser  Lock  shall 
submit  the  following  to  U.S.  EPA: 
Manufacturer's  specifications  showing 
efficiency  of  the  device  and  results  of  a 
source  test  conducted  in  conjunction 
with  a  materials  balance  demonstrating 
that  emissions  reductions  achieved  are 
at  least  equal  to  those  that  would  have 
been  achieved  by  the  use  of  exclusively 
complying  coatings. 

F.  Weiser  Lock  shall  continue  to 
maintain,  at  all  times  until  final 
compliance  is  achieved,  the  level  of 
emssion  reductions  currently  achieved 
at  the  time  of  the  issuance  of  this  Order. 

G.  All  submittals,  notifications,  and 
reports  to  U.S.  EPA  pursuant  to  this 
Order  shall  be  made  to  the  Chief, 
Compliance  Section.  Air  Management 
Division,  U.S.  EPA,  215  Fremont  Street 
San  Francisco,  California  94105. 

H.  Nothing  contained  in  these  Finding 
or  Order  shall  affect  the  responsibility 
of  Weiser  Lock  to  comply  with  all  other 
State  or  Local  laws  or  regulations  or 
other  Federal  laws  or  regulations. 

I.  Weiser  Lock  is  hereby  notified  that 
its  failure  to  achieve  Final  compliance 
by  the  dates  specified  in  this  Order  may 
result  in  a  requirement  to  pay  a 
noncompliance  penalty  in  accordance 
with  section  120  of  the  Act,  42  U.S.C. 
7420. 

J.  This  Order  shall  be  terminated  in 
accordance  with  section  113(d)(8)  of  the 
Act  if  the  Administrator  or  his  delegates 


determines  on  the  record,  after  notice 
and  hearing,  that  an  inability  to  comply 
with  the  applicable  California  SIP  no 
longer  exists. 

K.  Weiser  Lock  is  protected  by  section 
113(d)(10}  of  the  Act  against  Federal 
enforcement  action  and  citizen  suits 
under  section  304  of  the  Act  for 
noncompliance  with  the  California  SIP 
until  the  date  for  final  compliance  in  the 
order  is  past  where  Weiser  Lock  is  in 
compliance  with  the  terms  of  this  Order. 

L  Nothing  herein  shall  be  construed 
to  be  a  waiver  by  the  Administrator  of 
any  rights  or  remedies  under  the  Clean 
Air  Act  including,  but  not  limited  to, 
Section  303  of  the  Act  42  U.S.C.  7503. 

M.  This  Order  is  effective  upon 
promulgation  in  the  Fedwsl  Resbler. 

Dated:  October  2S,  1985. 

Lee  M.  Thomas, 

Administrator,  United  States  Environmental 
Protection  Agency. 

Weiser  Lock,  by  the  duly  authorized 
undersigned,  hereby  consents  to  the 
provisions  of  this  Order  and  t>elieve8  it  to  be 
a  reasonable  means  by  which  its  Huntington 
Beach,  California  Facility  can  achieve 
compliance  with  the  South  Coast  Air  Quality 
Management  District's  Rule  1107,  which  is 
pari  of  the  California  State  Implementation 
Plan.  Weiser  Lock  further  waives  any  and  all 
rights  under  any  provisions  of  law  to 
challenge  this  Order. 

Dated:  Octobers.  1985. 
Joseph  Fiori, 
Weiser  Lock. 
(FR  Doc.  85-26356  Filed  11-6-85;  8:45  am] 
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40  CFR  Parts  704  and  716 

[OPTS-S2021;  FRL-2920-8] 

P-Tcrt-Butytbenzolc  Add,  P-Tert- 
Butyltduene,  P-Tart- 
Butylbenzaldahyda;  Proposed 
Reporting  and  Recordkeeplr>g 
Requtrements,  and  Heattti  and  Safety 
Data  Reporting 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  rule  would  establish 
reporting  and  recordkeeping 
requirements  for  the  following  three 
chemical  substances:  p-tert-butylbenzoic 
acid  (P-TBBA.  CAS  No.  98-73-7),  P-tert- 
butyltoluene  (P-TBT,  CAS  No.  98-51-1). 
and  p-tert-butylbenzaldehyde  (P-TBB. 
CAS  No.  939-97-9).  Based  on  the  data 
currently  available  to  EPA,  the  Agency 
is  primarily  concerned  with  the  possible 
human  reproductive  effects  resulting 
from  exposure  to  these  substances.  The 
purpose  of  these  regulatory 
requirements  is  to  monitor  current  and 


future  uses  of  P-TBBA,  P-TBT,  and  P- 
TBB,  and  to  obtain  data  necessary  to 
support  a  more  detailed  assessment  of 
the  potential  health  and  environmental 
risks  posed  by  these  substances. 

date:  Written  comments  on  this 
proposed  rule  should  be  submitted  by 
December  9, 1985. 

ADDRCSS:  Comments  should  bear  the 
docket  control  number  OPTS-82021  and 
should  be  submitted  to  the  following 
address:  TSCA  Public  Information 
Office  (TS-793).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-108. 401 M  Street  SW., 
Washington,  DC  20460. 

All  written  commens  on  this  proposed 
rule  will  be  available  for  pubhc 
inspection  in  Rm.  E-107  at  the  address 
given  above  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  except  legal 
holidays. 

FOa  FURTHCa  INRMIMATION  CONTACT 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-790),  Office  <rf 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543, 401  M 
Street  SW.,  Washington.  DC  20460.  Toll 
Free:  (800-424-9065).  In  Washington, 
D.C.:  (554-1404).  OuUide  the  USA: 
(Operator-202-554-1404). 

SUPPIXMENTARV  mrONMATION: 

I.  Applicable  Statutory  and  Regulatoiy 
Provisions 

EPA  is  proposing  this  rule  pursuant  to 
sections  8(a)  and  8(d)  of  TSCA  (15 
U.S.C.  2601  et  seg.). 

A.  Section  8  fa)  Reporting  Rules 

TSCA  section  8(a)  authorizes  EPA  to 
require  persons  who  manufacture, 
import  or  process  a  chemical  substance 
to  submit  such  reports  on  that  substance 
as  the  Agency  may  require.  The  Agency 
is  authorized  to  obtain  a  broad  range  of 
data  imder  section  8(a),  Including 
information  on  chemical  identity  and 
structure,  production,  use,  exposure, 
disposal,  and  health  and  environmental 
effects.  Small  manufacturers,  importers, 
and  processors,  as  deHned  by  EPA,  are 
exempt  from  section  8(a)  reporting  and 
recordkeeping  requirements,  with 
certain  statutory  exceptions. 

EPA  has  codiHed  general  reporting 
provisions  for  chemical-specific  section 
8(a)  rules  at  40  CFR  Part  704,  Subpart  A. 
These  general  provisions  include  a  small 
manufacturer  definition  and  exemption. 
The  Agency  is  proposing  that  the 
reporting  provisions  in  Part  704  apply  to 
the  section  8(a)  reporting  requirements 
of  this  rule,  except  as  discussed  in  this 
preamble  and  provided  in  the  rule. 
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B.  Section  8(d)  Health  and  Safety  Data 
Reporting 

Under  the  authority  of  TSCA  section 
8(d),  B>A  promulgated  the  nwdel  Health 
and  Safety  Data  Reporting  Rul,e.  This 
model  rule  oontains  standardized 
requirements  far  persons  to  submit 
copies  and  lists  of  health  and  safety 
studies  for  certain  designated  chemical 
substances  or  mixtures.  These 
requirements  are  codified  at  40  CFR  Part 
716,  Subpart  A. 

Generally,  The  sectioa  8(d]  model  rule 
is  applicable  to  persons  who 
manufacture,  import  or  process  (or 
prppose  to  manufacture,  import,  or 
process)  any  chemical  substance  or 
mixture  that  is  listed  to  Hie  rale.  TIm 
reporting  requiremenla  of  the  model  rtile 
are  applicafate  as  of  the  date  a 
substance  or  mixture  is  Usled  in  the  rule, 
and  remain  In  ^fect  after  the  listing 
date.  The  model  rule  also  is  appUcabte 
to  persons  who  manufactured,  imported, 
or  processed  a  listed  substance  or 
mixture  (or  proposed  to  do  so)  during 
the  10  years  prior  to  the  listing  date. 
Most  persons  subject  to  the  rule  are 
required  to  submit  two  types  of  data  to 
EPA: 

1.  Copies  of  unpublished  health  and 
safety  studies  (for  the  substances  and 
mixtures  listed  in  the  rule)  which  are  in 
the  possession  of  the  manufacturer, 
importer,  or  processor. 

2.  Lists  of  onpublisfaed  health  and 
safety  studies  which  are  being 
conducted  by  (or  for)  the  manufacturer, 
importer,  or  processor,  or  which  are 
known  to  but  not  in  the  possession  of 
the  manufacturer,  importer,  or 
processor. 

The  section  8(d)  model  rule  authorizes 
EPA  to  amend  the  list  of  substances  and 
mixtures  subject  to  the  rule:  the  Agency 
may  from  time  to  time  add  substances  or 
mixtures  to  the  rule  in  order  to  gather 
data  for  chemical  risk  assessment,  as  it 
is  proposing  to  do  in  this  rule. 

IL  Summary  irf  This  Proposed  Rule 

This  rule  proposes  reporting  and 
recordkeeping  requirements  for  the 
following  chemical  substances: 

p-teH-butylbenzoic  acid  (P-TBBA,  CAS  Na 

9e-73-7), 
p-tert-butyttoluene  (P-TBT.  CAS  No.  96-51- 

1). 
p-ten-tMityibeiizaldetiyde  (P-THl  CAS  No. 

n»-e7-9). 

The  section  8(a)  and  section  8(d) 
reporting  requirements  would  be  the 
same  for  all  three  substances,  and  are 
summarized  below. 

I.  Section  Bfaf  reporting  requirements. 
This  rule  would  require  aU  persons  who 
manufactured,  imported,  or  processed 
any  of  the  three  subject  chemical 


substances  during  4ieir  latest  complete 
cotporate  fiscal  year  prior  to  the 
effective  date  of  the  final  rule  to  notify 
EPA  of  their  activities  and  provide  the 
Agency  with  general  exposure-related 
data  (which  are  specified  in  the  rule).  In 
addition,  the  rule  would  require  all 
persons  who  begin  manufacturing  or 
importing  any  of  these  sabtances  after 
the  effective  date  of  the  final  rule  to 
notify  EPA  and  submit  specified 
exposure-related  data.  The  rule  also 
would  require  all  persons  who  process 
P-TBBA,  P-TBT,  or  P-TB8  in  any  way 
other  than  as  a  non-isolated 
intermediate  (as  that  term  is  defined  in 
the  rule)  to  provide  EPA  with  data  on 
such  processing;  this  latter  requirement 
would  apply  to  persons  who  are 
engaging  in  such  processing  as  of  the 
effective  date  of  the  rule  and  to  persons 
who  commence  such  processing  after 
that  date. 

The  rule  describes  the  specific  type, 
amount  and  format  of  the  section  8(a) 
data  to  be  reported  by  manufacturers, 
importers,  and  processors  of  P-TBBA.  P> 
TBT.  or  P-TBB.  In  addition,  the  general 
section  8(a)  reporting  provisions  at  40 
CFR  Part  704.  Subpart  A.  including  the 
small  manufacturer  exempt  standards, 
would  apply  to  this  rule.  The  rule  also 
would  exempt  small  processors  from  the 
section  8{a)  reporting  requirements 
noted  above,  as  required  by  TSCA;  for 
purposes  of  this  rule,  the-standards  for 
defining  small  processors  are  the  same 
as  for  small  manufacturers,  except  that 
small  processors  would  be  held  to  fin 
annual  processing  volume  criterion 
rather  than  annual  production  volume. 

Persons  subjects  to  the  section  8(a) 
reporting  requirements  for  P-TBBA.  P- 
TBT,  and  P-TBB  would  be  required  to 
submit  their  data  to  EPA  within  80  days 
of  becoming  subject  to  the  rule;  persons 
cannot  be  subject  to  this  rule  until  the 
final  rule  becomes  effective. 

Any  firm  submitting  section  8(a)  data 
under  this  rule  can,  at  its  discretion, 
claim  such  data  to  be  Confidential 
Business  Information  (CBI).  (EPA's 
threatment  of  section  8(d)  data  as  CBI  is 
subject  to  the  restrictions  of  TSCA 
section  14(b).)  The  procedures  for 
submitting  a  notice  with  confidential 
section  8(a)  data  are  set  forth  at  40  CFR 
704.7.  Persons  submitting  claims  of 
confidentiality  must  attest,  among  other 
things,  that  they  have  taken  measures  to 
protect  the  confidentiality  of  the 
information,  that  they  intend  to  continue 
to  take  such  measures,  and  that  die  CBI 
is  not  and  has  not  been  reasonably 
obtainable  by  other  persons  (other  than 
government  entities)  without  the 
consent  of  the  CBI  claimant. 

This  rule  also  proposes  that  the 
general  section  ^a)  reporting  provisions 


of  40  CFR  Part  704  (Subpart  A)  be 
amended  in  two  ways:  (1)  By  adding 
definitions  of  the  terms  "intermediate," 
"known  to  or  reasonably  ascertainable 
by,"  and  **proce8S  for  commereial 
purposes"  to  the  list  of  generic 
deflniHons  in  40  CFR  704.3.  and  (2)  By 
amending  two  of  the  generic  exemptions 
in  40  CFR  704.5  (for  substances  used 
solely  for  research  and  development  and 
for  substances  produced  as  byproducts 
or  impurities)  to  make  them  applicable 
to  processors.  In  proposing  these 
changes  to  the  generic  provisions  of  Part 
704,  the  Agency  wishes  to  ensure  that  all 
terms  and  exemptions  that  may  be 
applicable  to  this  rule  are  codified  in  the 
CFR.  The  definitions  proposed  in  this 
rule  are  similar  or  identical  to 
definitions  which  have  been  codified 
elsewhere  by  EPA  (e.g..  in  40  CFR  Parts 
712. 716,  720,  and  721),  and  generally 
have  been  accepted  both  within  EPA 
and  by  commenters  on  previous  rules. 

2.  Section  8(d)  reporting  requirements, 
EPA  is  proposing  the  addition  of  P- 
TBBA.  P-TBT.  and  P-TBB  to  the  list  of 
diemical  substances  subject  to  the 
section  8(d)  model  rule.  Section  8(d) 
health  and  safety  data  reporting  is 
summarized  in  Unit  LB.  of  this  preamble, 
and  is  codified  at  40  CFR  Part  716. 

III.  Objectives  and  Rationale  for  the 
Proposed  Rub 

A.  Current  Data  oa  Potential  Health  and 
Environmental  Risk 

P-TBBA  has  been  demonstrated  to 
cause  adverse  reproductive  effects 
(testicular  atrophy  and  reduced  sperm 
counts)  in  laboratory  animals  and. 
based  on  epidemiological  studies,  is 
suspected  of  causing  significant  sperm 
count  reductions  in  human  males.  The 
Substance  is  an  irritant  and  has 
moderate  acute  toxicity.  P-TBBA  also 
has  caused  neurotoxic  effects  and  liver 
and  kidney  damage  in  laboratory 
animals.  Q>A  has  no  data  on  the 
substance's  possible  carcinogenicity, 
mutagenicity,  or  teratogenicity,  and  has 
only  limited  data  that  indicate  tendency 
for  P-TBBA  to  persist  in  the 
environment 

Based  on  information  available  to 
EPA,  the  substance  currently  is  not 
manufactured  in  the  United  States 
(except  possibly  as  a  byproduct  or  in 
reagent  quanitities  that  are  not 
distributed  in  commerce).  Current  data 
indicate  that  P-TBBA  is  being  imported 
into  the  United  States  for  commercial 
use.  Based  on  known  uses  of  P-TBBA 
(used  in  certain  metalworking  fluids  and 
as  an  intermediate  in  the  ntannfacture  of 
specialty  chemicals),  the  Agency 
believes  that  there  is  a  potential  market 
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for  the  substance,  although  that  market 
may  be  declining  at  present.  When  the 
substance  was  in  production  in  the 
United  States,  the  workers  at 
manufacturing  plant  sites  were  the 
populationat greatest  risk. 

Both  P-TBT  and  P-TBB  are  similar  in 
structure  to  P-TBBA  and  have  caused 
moderately  adverse  reproductive  effects 
in  laboratory  animals.  Although  EPA 
has  less  data  on  the  health  effects  of 
these  two  substances  than  it  does  on  P- 
TBBA,  it  is  known  that  they  readily 
metabolize  into  P-TBBA  and  thus  are 
viewed  by  the  Agency  as  presenting  an 
equivalent  degree  of  healtfi  concern. 
Furthermore,  tests  of  P-TBT  have 
demonstrated  that  the  substance  causes 
some  adverse  central  nervious  system 
effects  and  mucous  membrane  irritation 
in  laboratory  animals.  As  with  P-TBBA, 
EPA  lacks  data  on  the  carcinogenicity, 
mutagenicity,  and  teratogenicity  of  both 
P-TBT  and  P-TBB.  The  Agency  also  has 
limited  information  on  the 
environmental  effects  of  the  two 
substances;  EPA  suspects  that  P-TBT 
tends  to  persists  in  the  environment, 
while  P-TBB  is  not  expected  to  do  so. 

The  TSCA  Chemical  Substances 
Inventory  identified  three  major 
producers  of  P-TBT  as  of  1977.  with 
total  annual  industry  production  of  2  to 
20  million  pounds.  Current  data  indicate 
that  P-TBT  may  not  be  produced 
currendy  for  commercial  purposes, 
although  it  may  be  imported  for 
commercial  use.  P-TBT  previously  has 
been  used  in  the  production  of  P-TBBA: 
it  now  may  be  used  as  an  intermediate 
in  the  manufacture  of  pharmaceuticals. 
The  substance  also  may  be  uses  as  a 
modifier/regulator  in  alkyd  resins,  an  oil 
additive,  and  a  solvent,  but  EPA  is  not 
aware  of  these  uses  taking  place  at  this 
time.  The  primary  routes  of  human 
exposure  to  P-TBT  are  through 
inhalation  and  dermal  contact,  with 
workers  facing  the  greatest  potential 
exposure  to  the  substance. 

The  Inventory  identified  two  major 
producers  of  P-TBB  in  1977,  with  a  total 
annual  industry  production  range  of 
100,000  to  1  million  pounds.  Current  data 
indicate  that  at  least  one  American 
company  manufactures  and  imports  the 
substance  at  present  (quantities 
confidential).  The  substance  is  known  to 
be  used  as  a  chemical  intermediate  in 
the  manufacture  of  perfumes,  and  also 
may  be  used  as  an  intermediate  in  the 
manufacture  of  pharmaceuticals  and 
insecticides.  The  primary  routes  of 
exposure  and  the  populations  at  risk  are 
the  same  as  for  P-TBT. 

In  March  1965,  EPA  issued  a  Chemical 
Advisory  for  P-TBBA,  P-TBT,  and  P- 
TBB.  This  one-page  bulletin  provides 
information  to  current  and  past 


manufacturers,  importers,  and 
processors  of  the  substances  on  the 
potential  health  hazards  posed  by  P- 
TBBA,  P-TBT.  and  P-TBB.  The  Chemical 
Advisory  also  provides 
recommendations  for  reducing  the 
potential  for  exposure  to  the  substances. 
The  Advisory  was  issued  independently 
of  this  reporting  rule. 

B.  Agency  Objectives  Concerning 
Potential  Exposures 

In  view  of  the  suspected  human 
reproductive  effects  of  the  three  subject 
chemical  substances,  as  well  as  the 
potential  for  other  health  effects,  EPA 
wants  to  ensure  that  it  has  complete  and 
accurate  information  on  current 
exposure  to  the  substances  and 
significant  futxire  exposures  to  them.  The 
exposure  data  would  enable  the  Agency 
to  better  assess  the  potential  risk  these 
substances  may  pose  to  human  health  or 
the  environment,  and  thereby  decide 
whether  further  regulatory  action  is 
required  with  regard  to  any  of  the  three 
substances. 

The  Agency  therefore  is  proposing 
section  6(a)  reporting  requirements  for 
P-TBBA,  P-TBT,  and  P-TBB  that  cover 
current  manufacturers,  importers,  and 
processors  of  these  substances.  The 
proposed  rule  also  includes 
requirements  to  ensure  that  EPA  is 
notified  of  potential  new  exposures  to 
the  substances,  whether  by  the  future 
commencement  of  manufacture  or 
importation,  or  by  changes  in  the  type  of 
processing.  The  section  6(a)  reporting 
requirements  for  current  activities 
would  better  enable  EPA  to  assess  the 
current  risk  posed  by  the  three 
substances;  the  initial  reporting 
requirements  also  would  provide  a  basis 
for  comparing  and  assessing  any  section 
8(a)  data  on  future  exposures  and 
potential  risks. 

EPA  is  not  proposing  a  section  5 
significant  new  use  rule  (SNUR)  for  P- 
TBBA,  P-TBT.  and  P-TBB  at  this  time 
for  a  number  of  reasons,  including  the 
difficulty  in  developing  SNUR  reporting 
triggers  (due  to  the  probable  ongoing 
nature  of  the  manufacturing,  importing, 
and  processing  activities),  the  general 
lack  of  data  on  health  and 
environmental  effects  of  the  three 
substances,  and  the  level  of  severity  of 
the  potential  health  effect  which  have 
been  identified  to  date.  While  these 
latter  effects  (suspected  reduction  in 
sperm  count,  neurotoxicity,  liver  and 
kidney  damage,  and  membrane 
irritation)  certainly  are  severe  enough  to 
warrant  Agency  concern,  EPA  believes 
that  they  are  not  so  severe  as  to  require 
advance  notification  of  significant 
changes  in  exposure  to  the  substances 


(as  with  a  SNUR),  based  on  the 
circumstances  of  this  case. 

However.  EPA  reserves  the  right  to 
promulgate  a  SNUR  for  these  substances 
should  the  information  presented  in 
public  comments  on  this  proposed  rule 
indicate  that  a  SNUR  is  needed  to 
protect  human  health  and  the 
environment  effectively.  Such  a  rule 
could  be  triggered  by  a  significant  future 
increase  in  the  volume  of  P-TBBA,  P- 
TBT,  or  P-TBB  that  a  company 
manufactures  or  imports,  or  by  the 
processing  of  one  of  these  substances 
other  than  as  a  non-isolated 
intermediate.  Respondents  to  the  SNUR 
would  be  subject  to  the  reporting 
requirements  codified  at  40  CFR  Part 
721.  If  EPA  were  to  develop  a  SNUR  for 
P-TBBA,  P-TBT,  and  P-TBB,  the  Agency 
would  not  be  able  to  obtain  data  on 
current  manufacturing,  importing,  and 
processing  activities  involving  the  three 
substances  unless  it  also  developed 
section  8(a)  reporting  requirements  for 
these  activities.  EPA  solicits  comments 
on  this  alternative  regulatory  approach. 

C.  Rationale  for  Section  8(d)  Reporting 
Requirements 

As  noted  above,  EPA  is  concerned 
that  P-TBBA,  P-TBT,  and  P-TBB  may 
present  a  potential  health  and 
environmental  risk  of  unknown 
magnitude.  These  chemical  substances 
have  not  been  extensively  studied  by 
the  scientific  community,  and  EPA  has 
Umited  data  on  their  potential  for 
adverse  health  and  environmental 
effects.  Although  EPA  has  conducted  a 
preliminary  evaluation  of  the  health  and 
environmental  risks  posed  by  these 
substances  as  part  of  its  ongoing 
chemical  assessment  activities,  the 
Agency  seeks  to  ensure  that  it  has  all  - 
existing  health  and  safety  data  before 
imdertaking  any  in-depth  risk 
assessment  and/or  further  regulatory 
action,  if  any.  There  may  be  other  health 
studies,  currently  unknown  to  the 
Agency,  which  could  provide  valuable 
information  about  the  degree  of 
exposure  necessary  to  cause  health  or 
environmental  effects.  EPA  therefore 
has  determined  that  the  current  lack  of 
data  on  P-TBBA,  P-TBT,  and  P-TBB  is 
sufficient  justification  to  require  section 
6(d)  health  and  safety  data  reporting  for 
these  substances. ' 

D.  Possible  Follow-Up  Regulatory 
Action  Under  TSCA 

If  the  sections  6(a)  and  8(d)  data 
submitted  in  response  to  this  rule 
indicate  that  EPA  should  monitor 
significant  new  exposures  to  the 
substances  and  be  able  to  take 
immediate  follow-up  control  action  if 
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necessary,  the  A^ncy  may  develop  a 
section  5  SNUR  for  one  or  more  of  the 
subfect  chemicals,  if  the  reported  data 
indicate  that  P-TBBA.  P-TBT.  or  P-TBB 
may  pose  an  unreasonable  risk  to  health 
or  the  envirooment.  and  the  Agency 
wishes  to  obtain  additional  health  data 
on  the  substance(s),  EPA  may  develop  a 
section  4  test  rule.  And  if  the  data  from 
this  sections  8(a)/8(d)  rule  indicate  diat 
the  sabstances  do  pose  an  unreasonable 
risk  to  health  or  the  environment,  EPA 
could  take  foUow-up  action  under  TSCA 
section  6  (control  nile)  or  7  (civil  action 
to  prevent  imminent  haxard)  to  prevent 
the  risk. 

IV.  Submbsioo  of  Ad<fitional  Data 

EPA  recognizes  that  this  proposed 
rule  does  not  require  persons  to  develop 
any  particular  test  data  before 
submitting  a  section  8(d)  report  to  the 
agency.  Rather,  persons  subject  to  the 
rule  are  required  only  to  submit  test 
data  in  their  possession  or  control  and 
to  describe  any  other  data  known  to  or 
reasonably  ascertainable  by  them. 
However,  in  view  of  the  potential  health 
and  environmental  risks  that  may  be 
posed  by  P-TBBA.  P-TBT.  and  P-TBB 
(and  the  uncertainty  of  those  potential 
risks),  EPA  encourages  respondents  to 
this  rule  to  provide  the  Agency  with  any 
relevant  test  data  they  may  wish  to 
develop.  Generally,  test  data  would 
improve  EPA's  ability  to  conduct  a 
reasoned  evaluation  of  the  health  and 
environmental  effects  of  a  particular 
chemical  substance  or  use  of  that 
substance.  Persons  who  develop  test 
data  voluntarily  should  provide  data 
that  conform  with  the  standards  of 
TSCA  good  laboratory  practices,  which 
are  codified  at  40  CFR  Part  792  and  were 
published  in  the  Federal  Register  of 
November  29, 1983  (48  FR  53923).  EPA 
encourages  persons  who  intend  to 
conduct  testing  of  P-TBBA.  P-TBT,  or  P- 
TBB  to  consult  with  the  Agency  before 
selecting  a  testing  protocol. 

V.  EooDfMnic  Impact 

EPA's  analysis  of  the  economic 
impact  of  the  reporting  requirements  of 
this  rule  is  contained  in  a  document 
entitled  "Economic  Analysis  for 
Proposed  sections  8(a)  and  8(d)  Rules 
for  P-TBBA.  P-TBT,  and  P-TBB." 
prepared  by  the  Economics  and 
Technology  Division  of  the  EPA  Office 
of  Pesticidies  and  Toxic  Substances 
(OPTS).  This  document  is  contained  in 
the  administrative  record  for  this  rule 
(OPTS-82021).  The  Agency's  analysis  is 
summarized  below. 

A  Section  8(a)  Reporting  Requirements 

EPA  estimates  that  the  cost  of 
submitting  a  section  8(a)  report  in 


response  to  this  rule  would  be  between 
$1,814  and  $3,704.  The  Agency  is  not 
able  to  determine  the  total  cost  of 
industry  compliance  with  the  section 
8(a)  reporting  requirements,  because  it  Is 
not  possible  to  estimate  accurately  die 
number  of  companies  that  will  submit 
section  8(a)  reports  in  response  to  the 
rule;  a  major  part  of  the  rule  is  forward- 
looking,  with  reporting  requirements 
that  will  be  triggered  by  events  that  are 
not  currently  taking  place.  However,  in 
view  of  the  estimated  cost-per-report 
figures  and  the  likely  amount  of  current 
and  future  industrial  activity  involving 
the  three  subject  chemicals,  EPA 
expects  the  total  compliance  burden  is 
further  reduced  through  the  small 
business  exemptions  that  are  applicable 
to  this  rule. 

B.  Section  B(d)  Reporting  Requirements 

EPA  estimates  that  the  total  industry 
cost  of  compliance  with  the  section  8(d) 
reporting  requirements  for  P-TBBA,  P- 
TBT.  and  P-TBB  would  be 
approximately  $15,000.  This  cost 
estimate  is  relatively  high,  because  the 
Agency  is  uncertain  about  the  likely 
number  of  respondents  to  the  section 
8(d)  requirements.  Although  EPA  has 
used  the  best  available  data  to  make  its 
economic  projections,  much  of  that 
information  is  not  current.  Therefore,  the 
Agency  has  diosen  to  overestimate 
rather  than  underestimate  the  regulatory 
impact  of  this  rule. 

The  total  industry  cost  estimate  is 
broken  down  as  follows: 


Corporate  review. 

File  search 

Title  listing » 

Photocopying^ 


Managerial  review 

Ongoing  reporting...... 

Total 


$2,738 

SJ3SZ 

ISZ 

680 

5.016 

912 

14.848 


Based  on  this  total  industry  cost 
estimate,  the  approximate  cost  for  each 
company  required  to  make  an  initial 
submission  of  health  and  safety  data 
would  be  $1667. 

C.  Costs  Versus  Benefits  of  the  Rule 

The  cost  of  this  rule  Is  very  low  in 
comparison  with  its  potential  benefits. 
The  section  8(a)  reporting  requirements 
would  provide  health  and  environmental 
benefits  to  society  by  enabling  the 
Agency  to  monitor  exposure  resulting 
from  manufacture,  importation,  and 
processing  of  the  three  substances  in  the 
United  States.  Section  8(d)  health  and 
safety  studies  concerning  P-TBBA.  P- 
TBT.  and  P-TBB  would  improve  H»A's 
ability  to  Identify  potential  public  health 
and  environmental  problems  with 


regard  to  these  substances,  thereby 
improving  the  Agency's  ability  to  assess 
the  potential  rtslcB  posed  by  the 
substances.  In  addition,  the  rule  could 
encourage  innovation  by  companies  that 
seek  new  methods  to  control  release  of 
and  exposure  to  the  subject  chemical 
substances,  or  who  elect  to  develop 
alternative  prooucts  or  processes  that 
do  not  require  these  substances. 
The  proposed  rule  contains  no 
regulatory  control  measures;  if 
necessary,  any  such  follow-up 
regulatory  action  for  P-TBBA,  P-TBT.  or 
P-TBB  will  be  taken  separately  from  this 
rule. 

VI.  Rolenialdng  Record 

EPA  has  established  an 
administrative  record  for  this 
rulemaking  (docket  control  nmnber 
OPTS-«2021).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  wiU 
supplement  the  record  with  additional 
relevant  information  as  it  is  received. 
The  record  now  includes  the  following: 

1.  Chemical  Hasard  Information 
Profiles  for  P-TBBA  (May  24. 1982).  P- 
TBT  (May  27, 1982).  and  P-TBB  (April 
1982).  prepared  for  EPA  by  the  Chemical 
Effects  Information  Center.  Oak  Ridge 
National  Laboratory.  Oak  Ridge. 
Tennessee. 

2.  Economic  Ai»l]r8i8  for  Proposed 
sections  8(a)  and  8(d)  Rules  for  P-TBBA, 
P-TBT,  and  P-TBB,  prepared  by  the 
Economics  and  Technology  Division. 
OPTS.  U.S.E.P.A..  1985 

3.  The  EPA  Chemical  Advisory  for  P- 
TBBA.  P-TBT,  and  P-TBB,  issued  in 
March  1965. 

4.  Other  relevant  factual  information 
and  support  documents. 

The  Agency  wiU  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  the  date  of 
publication  of  this  proposed  rule  and  the 
designation  of  the  complete  record.  EPA 
will  identify  the  complete  rulemaking 
record  by  the  date  of  promulgation  of 
the  final  rule. 

The  record  is  available  to  the  public  in 
the  OTS  Public  Information  Office,  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  Public 
Information  Office  is  located  in  Rm.  E- 
107  401  M  Street  SW..  Washington.  DC. 

VII.  Regulatory  Assessment 
Requirements 

A  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  rule  would  not  be  a 
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"major"  rule  becauM  it  would  not  have 
an  impact  on  the  economy  of  $100 
million  or  more;  the  rule  therefore  would 
not  have  a  signiHcant  effect  on 
competition,  coett.  or  prices.  While  the 
expense  of  submitting  data  to  EPA  and 
the  uncertainty  of  possible  Agency 
regulation  may  discourage  some 
innovation,  that  impact  would  be  limited 
because  such  factors  are  unlikely  to 
discourage  an  innovation  that  has  high 
potential  value.  Moreover,  the  rule  may 
encourage  respondents  to  develop  new 
methods  for  controlling  release  of  and 
exposure  to  P-TBBA,  P-TBT,  and  P- 
TBB. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flextbility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  EPA  certifies  that 
this  proposed  rule,  if  promulgated, 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  has  not  determined  whether 
parties  affected  by  this  rule  are  likely  to 
be  small  businesses.  However,  "small" 
manufacturers  and  importers  (as  defined 
in  40  CFR  712,25)  and  "small" 
processors  (as  defined  in  this  rule) 
would  be  exempt  from  reporting  section 
8(a)  data  on  these  substances.  In 
addition,  EPA  believes  that  the  number 
of  respondents  to  this  rule  will  be  small; 
therefore,  the  number  of  respondent 
firms  that  approach  but  do  not  meet  the 
small  business  exemption  standards  will 
be  minimal. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule,  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Chemical-specific 
section  8(a)  reporting  requirements  have 
been  reviewed  and  approved  by  OMB 
and  assigned  OMB  control  number 
2070-0067.  The  information  collection 
requirements  of  the  section  8(d)  model 
rule  have  been  reviewed  and  approved 
by  OMB  and  assigned  OMB  control 
number  2070-0004.  Comments  on  these 
information  requirements  should  be 
submitted  to  the  OMB  Office  of 
Information  and  Regulatory  Affairs  and 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Farts  704  and 
716 

Chemicals.  Environmental  protection, 
Hazardous  substances,  Health  and 


safety  data,  Recordkeeping  and 
reporting  requirements. 

Dated:  October  31, 1865. 

|A.Moon. 

Assistant  AdminiBtrator  for  Peatiddat  and 
Toxic  Substances. 

Therefore,  it  is  proposed  tiiat  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  704~{AMENOED] 

1.  In  Part  704: 

a.  The  authority  citation  for  Part  704 
continues  to  tead  as  follows: 

Authority:  15  U.S.C  2807(a). 

b.  In  9  704.3,  by  alphabetically  adding 
the  following  definitions: 

9704,J    IMInmona. 

•  •        *        *        • 

"Intermediate"  means  any  chemical 
substance  that  is  consumed,  in  whole  or 
in  part  in  chemical  reactions  used  for 
the  intentional  manufacture  of  other 
chemical  substances  or  mixtures,  or  that 
is  intentionally  present  for  the  purpose 
of  altering  the  rates  of  such  chemical 
reactions. 

#  *        *        •        • 

"Known  to  or  reasonably 
ascertainable  by"  means  ail  information 
in  a  person's  possession  or  control,  plus 
all  information  that  a  reasonable  person 
similiarly  situated  might  be  expected  to 
possess,  control,  or  know. 

"Non-isolated  intermediate"  means 
any  intermediate  that  is  not 
intentionally  removed  from  the 
equipment  in  which  it  was 
manufactured,  including  the  reaction 
vessel  in  which  it  is  manufactiu%d, 
equipment  which  is  ancillary  to  the 
reaction  vessel,  and  any  equipment 
through  which  the  substance  passes 
during  a  continuous  flow  process,  but 
not  including  tanks  or  other  vessels  in 
which  the  substance  is  stored  after  its 
manufactiu«. 


"Process  for  commercial  purposes" 
means  the  preparation  of  a  chemical 
substance  or  mixture,  afier  its 
manufacture,  for  distribution  in 
commerce  with  the  purpose  of  obtaining 
an  immediate  or  eventual  commercial 
advantage  for  the  processor.  Processing 
of  any  amount  of  a  chemical  substance 
or  mixture  is  included.  If  a  chemical 
substance  or  mixture  containing 
impurities  is  processed  for  commercial 
purposes,  then  those  impurities  also  are 
processed  for  commercial  purposes. 

c.  By  revising  paragraphs  (a)  and  (b) 
of  9  704.5  to  read  as  follows: 


9  704.8   ExempMona. 

(a)  Research  and  development 
Persons  who  manufacture,  import  or 
process  and  persons  who  propose  to 
manufacture,  import  or  process  the 
specified  chemical  substance  solely  for 
research  and  development 

(b)  Byproducts  and  impurities. 
Persons  who  manufacture,  import  or 
process  aiul  persons  who  propose  to 
manufacture,  import,  or  process  the 
specified  chemical  substance  as  a 
byproduct  or  impurity. 


SubfMTt  B— Spadfie  CtiMiloal ' 
Roporting  R«quirMMnts 

d.  By  redesignating  Subpart  D  as 
Subpart  B,  and  adding  9  704.75  and 
OMB  control  number  2070-0067  to 
Subpart  B  to  read  as  follows: 

9704.7S    P-tart-bulylMraete  acM  (P- 
TBBA),  p4erMMHytloliMn*  y-TT)  and  p- 

(a)  Definitions.  (1)  "P-TBBA"  means 
the  chemical  substance  p-tert- 
butylbenzoic  add.  CAS  No.  96-73-7. 

(2)  "P-TBT"  means  the  chemical 
substance  p-tert-butyltoluene,  CAS  No. 
98-51-1. 

(3)  "P-TBB"  means  the  chemical 
substance  p-tert-butylbenzaldehyde. 
CAS  No.  939-97-9. 

(4)  "Small  processor"  means  a 
processor  that  meets  either  the  standard 
in  paragraph  (a)(4)(i)  of  this  section  or 
the  standard  in  paragraph  (a)(4}(ii)  of 
this  section. 

(i)  First  standard.  A  processor  of  a 
chemical  substance  is  small  if  its  total 
annual  sales,  when  combined  with  those 
of  its  parent  company,  if  any,  are  less 
that  $40  million.  However,  if  the  aimual 
processing  volume  of  a  particular 
chemical  substance  at  any  individual 
site  owned  or  controlled  by  the 
processor  is  greater  than  45,400 
kilograms  (100,000  pounds),  the 
processor  shall  not  qualify  as  small  for 
purposes  of  reporting  on  the  processing 
of  that  chemical  substance  at  that  site, 
unless  the  processor  qualifies  as  small 
under  paragraph  (a)(l)(ii)  of  this  sectioa. 

(ii)  Second  standard.  A  processor  of  a 
chemical  substance  is  small  if  its  total 
annual  sales,  when  combined  with  those 
of  its  parent  company  (if  any),  are  less 
than  $4  miUion,  regardless  of  the 
quantity  of  the  particular  chemical 
substance  processed  by  that  company. 

(iii)  Inflation  index.  EPA  shall  use  the 
Inflation  Index  described  in  the 
definition  of  "small  manufacturer"  that 
is  set  forth  in  9  704.3,  for  piuposes  of 
adjusting  the  total  annual  sales  values 
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of  this  small  processor  definition.  EPA 
shall  provide  Federal  Register 
notification  when  changing  the  total 
annual  sales  values  of  this  definition, 
(b)  Persons  who  must  report  Except 
as  provided  in  paragraph  (c)  of  this 
section,  the  following  persons  are 
subject  to  the  reporting  requirements  of 
this  rule:  a  person  may  become  subject 
to  this  rule  more  than  once,  for  more 
than  one  substance  or  under  more  than 
one  of  the  criteria  listed  in  this 
paragraph  (b). 

(1)  Persons  who  manufactured, 
imported,  or  processed  P-TBBA,  P-TBT, 
and/or  P-TBB  for  commercial  purposes 
during  the  person's  latest  complete 
corporate  fiscal  year  prior  to  (the 
effective  date  of  the  final  rule).  For 
purposes  of  this  provision,  processors  of 
P-TBBA,  P-TBT.  and/or  P-TBB  shall 
include  only  those  persons  who 
processed  the  substances  other  than  as 
non-isolated  intermediates. 

(2)  Persons  who  commence 
manufacture  or  importation  of  P-TBBA. 
P-TBT,  and/or  P-TBB  for  commercial 
purposes  after  (the  effective  date  of  the 
final  rule).  Hiis  provision  is  applicable 
to  persons  who  cease  manufacture  or 
importation  of  P-TBBA,  P-TBT,  and/or 
P-TBB  after  (the  effective  date  of  the 
final  rule)  and  then  subsequently  resume 
manufacture  or  importation  of  the 
substance(s). 

(3)  Persons  who  process  P-TBBA.  P- 
TBT.  and/or  P-TBB  for  commercial 
purposes  in  any  way  other  than  as  a 
non-isolated  intermediate  after  (the 
effective  date  of  the  final  rule). 

(c)  Persons  not  subject  to  this  rule.  In 
addition  to  the  persons  described  in 

i  704.5.  small  processors,  as  defined  in 
paragraph  (a)(1)  of  this  section,  are  not 
subject  to  this  rule. 

(d)  Information  to  report  Persons 
subject  to  this  rule  as  described  in 
paragraph  (b)  of  this  section  shall  report 
information  to  EPA  as  specified  in  this 
paragraph  (d).  Respondents  to  this  rule 
shall  report  all  information  that  is 
known  to  or  reasonably  ascertainable 
by  the  person  reporting. 

(1)  All  manufacturers,  importers,  and 
processors  specified  in  paragraph  (b)  of 
this  section  shall  report  their  name  and 
headquarters  address. 

(2)  All  manufacturers,  importers,  and 
processors  specified  in  paragraph  (b)  of 
this  section  shall  report  the  name, 
address,  and  office  telephone  number 
(including  area  code)  of  their  principal 
technical  contact 

(3)  All  manufacturers  and  processors 
specified  in  paragraph  (b)  of  this  section 
shall  report  the  name  and  address  of 
each  plant  site  where  P-TBBA,  P-TBT, 
and/or  P-TBB  is  manufactured  or 
processed.  All  importers  specified  in 


paragraph  (b)  of  this  section  shall 
identify  central  distribution  sites,  if  any. 

(4)  All  manufacturers,  importers,  and 
processors  specified  in  paragraph  (b)(l] 
of  this  section  only  shall  report  the 
information  described  in  this  paragraph 
(d)(4).  Respondents  to  this  paragraph 
(d)(4)  shall  report  separately  for  each 
substance  that  they  manufacture, 
import  or  process,  and  for  each  plant 
site  at  which  they  do  so.  However,  if  the 
information  to  be  reported  in  response 
to  this  paragraph  (d)(4)  is  the  same  for 
different  plant  sites,  the  respondent 
need  not  report  separately  for  each  site, 
but  need  only  notify  EPA  that  the 
information  is  the  same  for  each  site. 
The  information  to  be  reported  under 
this  paragraph  (d)(4)  shall  cover  the 
respondent's  latest  complete  corporate 
fiscal  year  prior  to  (the  effective  date  of 
the  final  rule).  Respondents  to  this 
paragraph  (d)(4)  shall  report  the 
following  information: 

(i)  The  total  quantity  (by  weight)  of  P- 
TBBA,  P~TBT,  or  P-TBB  manufactured, 
imported,  or  processed  for  commercial 
purposes  (per  plant  site). 

(ii)  a  narrative  description  of  the 
manufacturing,  importing,  or  processing 
operation(s)  involving  P-TBBA.  P-TBT. 
or  P-TBB  (at  each  plant  site). 

(iii)  A  narrative  description  of  worker 
activities  involving  P-TBBA.  P-TBT  or 
P-TBB  (at  each  plant  site),  including  the 
number  of  workers  potentially  exposed 
to  each  substance  and.  if  applicable,  the 
number  of  workers  potentially  exposed 
to  more  than  one  substance. 

(iv)  The  potential  routes  of  workers 
exposure  to  P-TBBA.  P-TBT  or  P-TBB 
(at  each  plant  site)  (e.g.,  inhalation, 
ingestion,  dermal  absorption). 

(v)  Available  monitoring  data  from 
employee  breathing  zones  with  potential 
exposure  to  P-TBBA.  P-TBT  or  P-TBB 
(at  each  plant  site),  including  a 
description  of  the  method  of  monitoring, 
the  number  of  samples  taken,  and  the 
potential  number  of  workers  similarly 
exposed  for  each  worker  job  category. 
Respondents  to  this  paragraph  (d)(4)(v) 
shall  submit  data  showing  a  range  of  6- 
hour  time  weighted  averages  (TWAs). 
provided  that  the  data  are  available  in 
that  form.  Respondents  also  shall  submit 
a  calculated  geometric  mean  of  these 
data,  with  an  explanation  of  the  method 
by  which  the  mean  was  derived. 
However,  if  the  monitoring  data  are  not 
available  in  the  form  of  ft-hour  TWAs. 
respondents  shall  submit  raw  sample 
data  results  and  the  duration  time  of 
sampling  for  each  job  category. 

(vi)  A  narrative  description  of  any 
personal  protective  equipment  and/or 
engineering  controls  used  to  prevent 
exposure  to  P-TBBA.  P-TBT  or  P-TBB 
(at  each  plant  site). 


(vii)  A  listing  of  the  estimated 
quantities  of  P-TBBA.  P-TBT.  or  P-TBB 
released  directly  into  air,  water,  or  land 
from  each  plant  site. 

(viii)  A  narrative  description  of  the 
times  during  the  manufacturing, 
importing,  or  processing  operations 
involving  P-TBBA.  P-TBT.  or  P-TBB 
when  environmental  release  occurs  (at 
each  plant  site). 

(ix)  A  narrative  description  of  any 
engineering  controls  used  to  prevent 
environmental  release  of  P-TBBA.  P- 
TBT.  or  P-TBB  (at  each  plant  site). 

(x)  A  narrative  description  of  all 
known  end  uses  of  any  P-TBBA.  P-TBT. 
or  P-TBB  that  is  manufactured. 
imported,  or  processed  by  the 
respondent.  "The  narrative  need  not 
include  customer  identity. 

(xi)  A  narrative  description  of  the 
methods  used  at  each  plant  site  for 
disposing  of  wastes  generated  during 
the  manufacture,  importation,  or 
processing  of  P-TBBA.  P-TBT.  or  P-TBB. 
including  the  quantity  and  content  of 
such  wastes  (per  plant  site),  the  method 
of  disposal,  and  an  identification  of  the 
disposal  site(s). 

(5)  All  manufacturers,  importers,  and 
processors  specified  in  paragraph  (b)  of 
this  section  shall  report  the  information 
described  in  this  paragraph  (d)(5). 
Respondents  to  this  paragraph  (d)(5) 
shall  report  separately  for  each 
substance  that  they  intend  to 
manufacture,  import,  or  process  during 
the  first  2  years  following  the  date  on 
which  they  became  subject  to  this  rule. 
The  data  reported  under  this  paragraph 
(d)(5]  shall  cover  that  2-year  period. 
Respondents  to  this  paragraph  (d)(5) 
shall  report  separately  for  each  plant 
site  at  which  they  intend  to 
manufacture,  import,  or  process  each 
substance.  Respondents  need  not 
comply  with  this  paragraph  (d)(5)  if  the 
information  to  be  reported  is  identical  to 
that  reported  by  the  respondent  under 
paragraph  {d)(4)  of  this  section,  provided 
that  the  respondent  makes  note  of  that 
fact  to  ERA.  Respondents  to  this 
paragraph  (d)(5)  shall  report  the 
following  information: 

(i)  An  estimate  of  the  total  quantity 
(by  weight)  of  P-TBBA,  P-TBT.  or  P- 
TBB  that  the  respondent  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  (per  plant  site) 
during  each  of  the  first  2  years  following 
the  date  on  which  the  respondent 
becomes  subject  to  this  rule. 

(ii)  A  narrative  description  of  the 
intended  manufacturing,  importing,  or 
processing  activities  involving  P-TBBA. 
P-TBT.  or  P-TBB  (at  each  plant  site) 
during  the  first  2  years  following  the 
date  on  which  the  respondent  becomes 
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subject  to  this  rule.  The  description  shall 
include  a  summary  of  the  intended 
manufacturing,  importing,  or  processing 
operation(s);  a  summary  of  intended 
worker  activities  involving  the 
substances,  including  an  estimate  of  the 
number  of  persons  anticipated  to  be 
exposed  annually  to  P-TBBA,  P-TBT.  or 
P-TBB  (per  plant  site)  during  the  2-year 
period;  the  anticipated  routes  of  worker 
exposure  to  the  substances  (e.g.. 
inhalation,  ingestion,  dermal 
absorption);  and  a  sumary  of  any 
personal  protective  equipment  and/on 
engineering  controls  that  the  respondent 
intends  to  use  to  prevent  exposure  to  the 
substances. 

(iii)  A  narrative  description  of 
anticipated  environmental  releases  of  P- 
TBBA.  P-TBT.  or  P-TBB  (at  each  plant 
site)  from  the  manufacture,  importation, 
or  processing  of  these  substances  during 
the  first  2  years  following  the  date  on 
which  the  respondent  becomes  subject 
to  this  rule.  The  narrative  shall  include 
the  anticipated  quanities  of  each 
substance  released  directly  into  air, 
water,  or  land,  the  anticipated  routes  of 
environmental  release,  and  any 
intended  engineering  controls  to  be  used 
to  prevent  environmental  release  of  the 
substances. 

(iv)  A  narrative  description  of  all 
anticipated  end  uses  of  P-TBBA,  P-TBT, 
or  P-TBB  resulting  from  the 
respondent's  manufacture,  importation, 
or  processing  of  the  substances  during 
the  first  2  years  following  the  date  on 
which  the  respondent  becomes  subsject 
to  this  rule.  The  summary  need  not 
include  customer  identity. 

(v)  A  narrative  summary  of  the 
anticipated  disposal  of  wastes 
generated  from  the  manufacture, 
importation,  or  processing  of  P-TBBA, 
P-TBT.  or  P-TBB  during  the  first  2  years 
following  the  date  on  which  the 
respondent  becomes  subject  to  this  rule. 
The  summary  shall  include  the 
anticipatted  quantity  and  content  of 
such  wastes  (per  plant  site),  the 
intended  method  of  disposal,  and  an 
identification  of  intended  disposal 
site(s). 

(e)  When  to  report.  Persons  subject  to 
this  rule  must  submit  the  requisite 
information  to  EPA  within  60  days  of 
becoming  subject  to  the  rule  under  the 
standards  set  forth  in  paragraph  (b)  of 
this  section. 

(f)  Certification.  Persons  subject  to 
this  rule  must  attach  the  following 
statement  to  any  Information  submitted 
to  EPA  in  response  to  this  rule:  "I  hereby 
certify  that,  to  the  best  of  my  knowledge 
and  belief,  all  of  the  attached 
information  is  complete  and  accurate." 
This  statement  shall  be  signed  and  dated 


by  the  company's  principal  technical 
contact. 

(g)  Recordkeeping.  Persons  subject  to 
the  reporting  requirements  of  this 
section  must  retain  documentation  of 
information  contained  in  their  reports 
for  a  period  of  5  years  from  the  date  of 
the  submission  of  the  report. 

(h)  Where  to  send  reports.  Reports 
must  be  submitted  by  certified  mail  to 
the  United  States  Bnvironemental 
Protection  Agency,  Document 
Processing  Center,  P.O.  Box  2070, 
Rockville.  MD  20852.  ATTN:  P-TBBA 
Notification,  P-TBT  Notification,  and/or 
P-TBB  Notification  (as  appropriate). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt>er  2070-0067.) 

PART  716-4  AMENOED] 

2.  In  Part  716: 

a.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  2607(d). 

b.  By  adding  paragraph  (a)(14)  to 
§  716.17  to  read  as  follows: 

§716.17    SubstanceeanddeaiQnaled 
mtxtUTM  to  which  this  subpart  i 


(a)  *  •  * 

(14)  As  of  December  23. 1965;  (date  44 
days  after  date  of  publication  of  the 
final  rule  in  the  Federal  Registar),  the 
following  chemical  substances  are 
added  to  this  subpart. 


p-lert-buiytberaoic  acid 

p-ten.butyltoluens _.„ 

O-tett-butytwnzMihyd* .. 


CASNoa. 


9S-73-7 
9S-61-1 

e9e-«7-g 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0004.) 
[FR  Doc.  8S-26616  Filed  11-6-85;  a-45  am] 

BILUNG  COOC  WM-S^-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  172 

(CGD  80-159] 

Damage  Stability  and  Floocnng 
Protection  for  Great  Lakes  Vessels 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  amend  the  stability  requirements  for 
cargo  vessels  operating  on  the  Great 
Lakes  of  North  America.  This  proposal 
would  add  a  new  Subpart  H  to  Part  172 


of  46  CFR  Subchapter  S.  Subdivision 
and  Stability  Regulations,  specifiying 
damage  stabihty  requirements  for  new 
Great  Lakes  Bulk  Carriers.  The 
requirements  being  proposed  are  based 
on  a  recommendation  by  the  National 
Transportation  Safety  Board,  extensive 
studies  by  the  Maritime  Administration 
and  a  major  organization  engaged  in 
design,  construction,  and  operation  of 
Great  Lakes  vessels,  a  public  bearing, 
and  the  results  of  three  (3)  Advanced 
Notices  of  Proposed  Rulemaking.  The 
purpose  of  this  Notice  is  to  identify  the 
specific  standards  that  the  Coast  Guard 
is  proposing  to  ensure  a  greater  degree 
of  safety. 

DATES:  Comments  must  be  receive  on  or 
before  January  6. 1986. 

AOONsncs:  Written  conunents  should 
be  sent  to  Commandant  (G-CMC)  (CGD 
83-156),  U.S.  Coast  Guard  Headquarters, 
Washington,  DC  20593.  The  comments 
and  materials  referenced  in  this  notice 
will  be  available  for  examination  and 
copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except 
holidays,  at  the  Marine  Safety  Coimcil 
(G-CMC),  Room  2110,  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington.  DC  20593. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Commander  Robert  M. 
Letoumeau.  Office  of  Merchant  Marine 
Safety  (G-MTH-5).  Room  1308,  U.S 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW..  Washington.  DC  20563, 
(202)  426-2606. 

SUPPL£MENTARV  INFORMATKHC  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Comments  are  solicited  not  only  on  the 
technical  merits  of  the  proposed 
standard,  but  also  on  the  economic 
environmental  and  personnel  safety 
effects  that  such  a  regulation  would 
have.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  this  proposed  rule 
notice  (CGD  80-159)  and  the  specific 
sections  of  the  proposal  to  which  the 
comments  apply,  and  give  reasons  for 
the  comments.  The  proposed  rules  may 
be  changed  in  light  of  comments 
received.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final 
rulemaking  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  will  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentation  will  aid  the  final 
rulemaking  process. 
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Drafting  Infdnnatioo 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Conunander  Robert  M.  Letoumeau, 
OfTice  of  Merchant  Marine  Safety,  and 
Conunander  Ronald  C  Zabel.  Office  of 
the  Chief  Counsel. 

Background 

The  accidents  on  the  Great  Lakes  in 
the  past  25  years  involving  sinkings 
having  the  greatest  loss  of  life  have  been 
the  CARL  BRADLEY,  the  DANIEL  T. 
MORRELL.  and  the  EDMUND 
FITZGERALD.  Each  of  these  vessels 
sank  within  a  very  short  time  after 
structural  or  other  failure  leading  to 
massive  loss  of  buoyancy  due  to 
flooding.  There  have  never  been  any 
Coast  Guard  regulations  addressing 
damage  stability  standards  for  this  class 
of  vessel 

The  Coast  Guard  Marine  Board  of 
Investigation's  report  on  the  loss  of  the 
Edmund  Fitzgerald  (Report  No.  USCG 
16732/64216. 28  luly  1977)  indicated  that 
a  damage  stability  standard  that 
includes  at  least  a  minimum  level  of 
subdivision  may  have  prevented  the  loss 
of  the  ship  or  at  least  slowed  the  sinking 
enough  to  allow  the  crew  to  safely 
abandon  ship. 

A  minimum  standard  would  also 
lessen  the  risk  of  a  total  stoppage  or 
restriction  of  vessel  traflic  in  a  restricted 
channel  due  to  the  sinking  of  a  vessel, 
such  as  occurred  in  1972  when  the 
SIDNEY  E.  SMITR  JR.  sank  in  the  St. 
Clair  River.  The  increase  in  size  of 
vessels  seriously  increases  the  risk  that 
a  collision  or  grounding  might  block  a 
channel  to  navigation.  In  areas  where 
the  vessel  operates  with  small  bottom 
clearance,  a  damaged  vessel  might  settle 
on  the  bottom  even  with  watertight 
subdivision,  but  salvage  would  be  much 
easier  and  any  traffic  blockage  would 
usually  be  of  shorter  duration. 

On  March  16. 1978,  the  Coast  Guard 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  at  43  FR 
10946  to  solicit  comments  concerning  the 
development  of  damage  stability 
standards  for  Great  Lakes  bulk  dry 
cargo  vessels.  That  ANPRM  indicated 
that  a  minimum  level  of  subdivision  was 
under  consideration,  solicited  comments 
on  specific  questions  of  technical  and 
economic  nature,  and  referred  to  the 
ongoing  Maritime  Administration 
(MARAD)  study  of  economic  beneRts  of 
watertight  subdivision  of  Great  Lakes 
vessels.  Nineteen  comments  were 
received  in  response  to  this  ANPRM. 

The  MARAD  study,  entiUed 
"Economic  Beneflts  of  Improved 
Watertight  Subdivision  for  Great  Lakes 
Bulk  Carriers"  was  completed  in 


December  197a  A  copy  of  the  study  may 
be  obtained  fipom  the  National  Technical 
Information  Service.  Springfield.  VA 
22151  (Report  No.  PB  295086).  This  study 
recommeded  a  one  compartmeni 
subdivision  and  damage  stability 
standard. 

A  second  ANPRM  was  published  on 
August  14. 1980.  at  45  FR  54095.  It 
discussed  comments  received  to  the  first 
ANPRM  and  the  results  of  the  MARAD 
study  and  solicited  further  comments. 
Review  of  the  response  to  this  second 
ANPRM  indicated  that  not  all  interested 
parties  had  sufficient  time  to  review  it. 
In  response  to  industry  requests,  the 
comment  period  was  extended  an 
additional  108  days  to  May  1, 1981  to 
allow  all  persons  connected  with  the 
Great  Lakes  bulk  fleet,  as  well  as  other 
interested  parties,  to  develop  meaningful 
comments  prior  to  the  Coast  Guard's 
regulatory  drafting  efforts. 

In  addition,  an  open  public  conference 
was  held  on  December  11. 1980,  in 
Cleveland,  Ohio.  In  that  conference, 
representatives  of  all  segments  of  the 
Great  Lakes  bulk  carrier  industry  met 
with  Coast  Guard  representatives  to 
discuss:  (1)  The  background  of 
subdivision  levels  of  safety  in  the  Great 
Lakes  fleet;  (2)  the  feasibility  of  using 
bulkheads  to  produce  various  levels  of 
subdividion  safety;  and  (3)  possible 
alternatives  to  subdivision  safety. 
Because  the  comments  received  on  both 
ANPRMs  had  been  not  specific  enough 
and  as  a  result  of  the  public  conference, 
it  was  determined  that  a  third  ANPRM 
would  be  necessary  before  undertaking 
the  rulemaking  process. 

A  third  ANPRM  was  published  on 
February  28, 1983.  at  46FR  8312,  "Iliat 
ANPRM  presented  a  possible  set  of 
damage  stability  standards  for  Great 
Lakes  vessels  for  evaluation  purposes  in 
order  to  generate  specific  comments. 
The  damage  stability  standards  in  that 
ANPRM  were  similar  to  those  required 
by  the  1966  International  Convention  on 
Load  Lines  for  Type  A  and  reduced 
freeboard  Type  B  vessels.  In  that 
ANPRM  the  Coast  Guard  was 
particulary  interested  in  comments  and 
figures  regarding  the  economic  impact  of 
such  a  proposal  as  it  would  affect  newly 
constructed  vessels.  Comments  were 
also  requested  on  the  technical  details 
of  the  proposal  such  as  extents  of 
damage  and  survival  conditions.  Due  to 
the  need  for  background  research  in 
order  to  adequately  respond  to  the 
issues  raised,  the  comment  period  was 
extended  three  months  to  August  1, 
1983.  Four  conunents  were  received  in 
response  to  the  third  ANPRM. 

Since  the  publication  of  the  third 
ANPRM,  the  stability  regulations 
affecting  various  class  of  vessels  were 


consolidated  into  a  new  Subchapter  S  of 
Title  46  CFR.  Because  of  this  the 
proposed  damage  stability  regulations 
are  to  be  included  in  the  new 
Subchapter  as  an  addition  to  Part  172 — 
Special  Rules  Pertaining  to  Great  Lakes 
Ehy  Bulk  Cargo  Vessels.  When 
referenced  in  the  preamble,  the  Section 
numbers  used  in  the  third  ANPRM 
appear  in  parentheses  after  the  New 
Section  number. 

Discussion  of  Conunents  on  the 
Advance  Notice 

The  Coast  Guard  has  reviewed  the 
response  to  the  three  ANPRMs.  the 
MARAD  study  and  a  study  submitted  in 
response  to  the  third  ANPRM  by  a 
commenter  representing  a  major 
segment  of  the  Great  Lakes  Dry  bulk 
carrier  industry  entitled.  "Study  of  Great 
Lakes  Vessel  Casaulties  and  the  Impact 
of  Proposed  U.S.  Coast  Guard  Stability 
Requirements"  (industry  study). 

The  Coast  Guard  has  decided  to 
propose  construction  standards  for 
damage  stability  for  new  Great  Lakes 
dry  bulk  carriers.  The  standards 
proposed  in  the  third  ANPRM  have  been 
modified  to  make  them  more  suited  to 
the  type  of  vessels  operating  in  the 
Great  Lakes  dry  bulk  carrier  industry. 
They  are  less  burdensome  than  those 
proposed  in  the  third  ANPRM.  However, 
if  these  regulations  are  implemented, 
new  vessels  will  be  designed  with  a 
considerable  increase  in  vessel  safety. 

General  Comments 

The  question  addressed  to  port 
authorities  concerning  blockage  of 
harbors  or  channels  was  not  responded 
to  by  any  port  authority.  However,  one 
industry  commenter  noted  that  if  there 
were  any  serious  concern  for  blockage 
of  channels  due  to  grounding,  that  it 
would  be  necesary  to  set  subdivision 
standards  for  non  U.S.  Flag  vessels  in 
the  U.S.  ports  because  a  large  part  of  the 
traffic  on  the  Great  Lakes  consists  of 
Canadian  and  other  flat  vessels.  This 
commenter  stated  however,  that  the 
issue  of  U.S.  flag  or  foreign  flag  ships 
blocking  harbors  should  not  be  a  factor 
in  the  decision  process  concerning 
subdivision  and  stability  of  U.S.  flag 
vessels.  The  U.S.  Coast  Guard  concurs. 

The  question  addressed  to  steamship 
companies  concerning  the  present 
validity  of  the  economic  data  in 
MARAD  study  was  not  directly 
responded  to  but  the  industry  study 
(1983)  indicated  that  the  economic  data 
for  ship  construction  has  changed  little 
since  the  MARAD  study  (1978). 

One  commenter  suggested  that  the 
proposed  standards  should  be  applied  to 
Great  Lakes  barges  and  also  ocean 
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going  vessels  as  well  as  Great  Lakes 
ships.  The  Coast  Guard  partially 
concurs  with  these  comments.  The 
Coast  Guard  is  sympathetic  to  a  similar 
requirement  for  ocean  going  vessels  and 
is  actively  pursuing  this  goal  at  the 
International  Maritime  Organization. 
The  Coast  Guard  concurs  that  this  rule 
should  apply  to  bulk  dry  cargo  barges  on 
the  Great  Lakes. 

One  commentor  has  supplied 
information  that  shows  that  a  significant 
voluntary  increase  in  the  subdivision 
level  of  safety  of  Great  Lakes  dry  bulk 
carriers  has  already  occurred  since  1970. 
The  STEWARD  J.  CORT  was  built  with 
internal  compartmentation  such  that  a 
full  two  compartment  standard  was 
achieved.  However,  this  vessel  was 
designed  specifically  to  carry  only  low 
volume/high  weight  cargo  such  as  iron 
ore.  Of  the  25  new  bulk  carriers 
constructed  since  1970,  one  (the 
STEWARD  J.  CORT)  met  a  two 
compartment  standard  and  seventeen 
met  a  one  compartment  subdivision 
standard  with  a  side  penetration  equal 
to  20%  of  the  vessel's  beam  (B/S  side 
penetration).  Those  which  met  a  one 
compartment  standard  did  so  by  virtue 
of  meeting  the  Maritime  Administration 
standards  for  loan  guarantees  (MARAD 
Standards).  For  the  remaining  seven 
vessels,  either  the  effect  of  flooding  is 
unknown  or  the  vessels  have  been 
shown  to  have  very  little  resistance  to 
the  effects  of  flooding  once  the  main  hull 
is  breached.  During  the  same  period 
several  older  vessels  were  modernized 
under  MARAD  programs.  All  but  one  of 
these  existing  vessels  were  able  to  meet 
the  MARAD  standard.  The  exemption 
granted  to  the  single  vessel  involved 
lesser  side  penetration  from  a  collision. 

I  One  commenter  suggested  that  two 
compartment  subdivision  should  be 
considered.  The  opinion  of  the 
commenter  is  that  one  compartment 
subdivision  has  a  one-out-of-three 
chance  that  damage  will  involve  a 
transverse  bulkhead,  and  that  two 
compartment  subdivision  greatly 
reduces  the  probability  of  sinking.  The 
MARAD  study  discussed  two 
compartment  subdivision  but  concluded 
that  it  would  represent  a  much  larger 
economic  disbenefit  to  ship  owners.  The 
study  recommended  a  one  compartment 
standard  and  the  Coast  Guard  concurs. 

iThe  industry  study  expressed  concern 
that  the  two  million  dollar  one-time-cost 
for  each  existing  ship  does  not  reflect 
loss  of  shipping  season  time,  scheduling 
difficulties,  and  the  dearth  of  repair 
facilities  large  enough  to  complete  the 
necessary  bulkhead  alterations.  There 
are  about  120  vessels  in  the  U.S.  Great 
Lakes  Dry  Bulk  Carrier  fleet.  Only  one 


shipyard  in  the  Great  Lakes  is  available 
for  handling  this  type  of  modifies tioo. 
Requiring  damage  stability  standards  on 
existing  vessels  would  totally  disrupt 
the  U.S.  Great  Lakes  shipping  industry. 
The  Coast  Guard  concturs  and  has 
proposed  damage  stability  standards  for 
new  vessels  only.  The  additional  cost 
for  imposing  damage  stability  standards 
for  a  new  vessel  is  estimated  at  one 
million  dollars  (about  1%  of  the  cost  of 
the  vessel). 

Conunents  Cooceraing  Specific  Sections 

Section  172.23S  (§  9S.ea-20) 

The  extent  of  damage  for  side 
collisions  contained  in  the  Coast  Guard 
third  ANPRM  are  very  similar  to  those 
of  the  MARAD  standards.  The  side 
penetration  depth  in  the  MARAD 
standard  is  B/5.  The  Maritime 
Administration  believes  that  a  B/5 
standard  should  be  used  since 
seventeen  Great  Lakes  ships  were  built 
under  MARAD  program  (since  1970)  and 
have  been  economically  and  safely 
operated  in  compliance  with  a  one 
compartment  standard.  Additionally 
MARAD  argues  that  B/5  is  used  for 
ocean  going  ships,  which  also  use  the 
Great  Lakes  and  that  it  was  adopted  by 
the  International  Maritime  Organization 
(IMO)  in  several  international 
conventions  and  codes.  The  IMO 
criteria  was  based  on  statistical 
analysis  of  shipping  accidents  which 
occurred  during  the  1960's  in  harbors  or 
approaches  to  harbors  which  are  areas 
of  operation  simnilar  to  the  operating 
scenario  of  the  Great  Lakes. 

The  industry  study  generally  agrees 
with  the  ANPRM  pubUshed  on  February 
28, 1983,  with  the  exception  of 
penetration  depths  required  to  satisfy 
the  proposed  regulations.  The  study 
shows  that  B/5  penetration  depths  are 
not  characteristic  of  Great  Lakes 
experience  during  the  last  two  decades 
and  consequently  do  not  properly 
address  the  effects  of  damage  in  the 
Great  Lakes  environment.  Tlie  study 
shows  that  the  three  deepest  side 
penetrations  experienced  in  thirty  years 
for  the  entire  bulk  carrier  fleet  were  only 
eight  feet,  six  feet  and  four  feet.  For 
vessels  with  beams  ranging  from  75  feet 
to  105  feet,  the  B/5  standani  previously 
proposed  would  have  required  side 
penetration  between  12  and  21  feet. 

In  the  case  of  grounding  bottom 
damage,  the  industry  study  shows  that 
for  cases  of  bottom  damage  where 
penetration  exceeded  18  inches,  the 
mean  vertical  penetration  related  to 
beam  is  about  B/25.  Had  all  the  cases  of 
vertical  penetration  less  than  eighteen 
inches  been  included,  this  ratio  would 
have  been  considerably  smaller.  The 


study  indicates  that  a  vertical 
penetration  depth  of  B/15  (as  proposed 
in  the  ANPRM  published  February  28, 
1983)  represents  an  assumed  mean 
extent  of  vertical  damage  for  ocean 
service.  The  study  recommends  a 
vertical  penetration  for  bottom 
grounding  of  2  feet  6  inches,  which  for  a 
vessel  with  a  75-foot  beam,  would  be 
B/30. 

The  Canadian  government  is 
proposing  double-skin  protection 
requirements  for  Canadian  Great  Lakes 
bulk  carriers.  These  standards  would 
require  Canadian  ships  to  be  fitted  with 
side  tanks  at  least  1.25  meters  in  width 
and  double  bottom  tanks  at  least  a75 
meters  in  depdt 

The  Coast  Guard  believes  that  the 
horizontal  and  vertical  penetration 
depths  should  reflect  Great  Lakes 
service  history  and  also  allow  U.S. 
vessels  to  remain  competitive  with 
foreign  flag  vessels.  Since  only  two 
transverse  penetrations  exceeded  four 
feet  and  the  Canadian  proposal  makes 
use  of  a  similar  minor  side  damage 
peneti-ation  of  1.25  meters,  the  Coast 
Guard  has  decided  to  adopt  a  transverse 
extent  of  damage  of  4  feet  2  inches  (1.25 
meters)  instead  of  the  B/5  standard 
reconunended  by  MARAD.  Likewise,  the 
Coast  Guard  has  adopted  2  feet  6  inches 
(0.75  meters)  as  the  bottom  grounding 
vertical  penetration. 

Section  172^45fb)(§93.80-30(b)) 

One  commentor  suggested  that  the 
maximum  angle  of  heel  should  not  be 
limited  to  17  degrees,  but  rather  the 
same  criteria  should  be  used  as  for  tank 
vessels.  The  Coast  Guard  does  not  agree 
with  this  suggestion  because  of  the 
difference  in  design.  Tank  vessels  have 
watertight  decks  with  small  openings 
whereas  bulk  carriers  have  laage  hatch 
openings.  Also  the  operational  nature  of 
tank  vessels  differs  from  Great  Lakes 
bulk  carriers.  Tank  vessel  rules  allow  25 
degrees  of  heel  after  damage.  This  limit 
considers  the  effects  of  the  heeling 
moment  contributed  by  the  free  surface 
of  the  liquid  cargoes.  Great  Lakes  bulk 
carriers  can  not  be  allowed  to  heel  25 
degrees  because  the  bulk  cargo  may 
shift,  resulting  in  excessive  heeling 
moments  and  an  adverse  stability 
situation. 

Section  172.245(c)  f§  83.80-M(cJ) 

One  commentor  recommended  that 
the  Coast  Guard  investigate  the  range  of 
stability  and  the  maximum  righting  arm 
for  existing  one  compartment  Great 
Lakes  bulk  carriers  to  determine  if  the 
proposed  standards  can  be  achieved  by 
Great  Lakes  vessels  whose  proportions 
differ  signiflcantiy  from  ocean  vessels. 


Fidval 
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The  Coast  Gaard  ha«  inveatigated  the 
propoMd  standards  as  soffiesled  above 
and  found  diat  they  ooeld  be  ackieved 
by  such  vesseb. 

Section  172.245{eJ{§93.60-30(ey 

Two  conmenters  si^gesled  that 
retractable  inflatable  seals  between  the 
hopper  cargo  hold  bottom  and  the  gates 
leading  to  the  conveyor  belt  tunnels  may 
be  used  as  an  alternative  to  watertigbt 
bulkhead  doors  for  achieving 
subdivision  in  conveyor  type  self- 
unloaders.  This  metlKxi  of  preventing 
progressive  flooding  is  currently  in  use 
on  several  dry  bulk  vessels.  The  Coast 
Guard  has  observed  the  operation  of 
this  seal  on  existing  vessels.  Integrity  of 
the  seals  is  tested  at  each  use  in  service 
by  internal  pneumatic  pressure.  Check 
valves  in  the  system  prevent  loss  of  air 
pressure  if  the  lines  should  rupture.  The 
conunenters  suggest  acceptance  of  such 
seals.  The  Coast  Guard  concurs  and  has 
modified  the  survival  conditions  to 
reflect  the  acceptance  of  such 
retractable  inflatable  seals  to  prevent 
progressive  flooding. 

OperatioBal  Requiieuwots 

Operational  requirements  to  inspect 
and  test  the  inflatable  seals  and  the 
nvatertight  door  seals  required  by 
S  lT2.245(e).  wrill  be  included  in  the  flnal 
rule  as  amendments  to  Parts  91  and  97 
of  Subchapter  I.  The  Coast  Guard 
intends  to  require  such  tests  and 
inspections  by  the  crew  at  each  port 
visit  and  in  the  presence  of  a  Coast 
Guard  inspector  at  each  inspection  for 
certification. 

Regulatary  Evalaatieo 

These  proposed  regoiations  are 
considered  to  be  non  major  under 
Executive  Order  12291  and 
nonsignificant  erder  DOT  regulatory 
policies  and  procedures  (44  FR 11034; 
February  28. 1979).  The  current 
economic  impact  of  this  proposal  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessaiy.  The 
increased  cost  to  construct  a  new  Great 
Lakes  bulk  dry  cargo  ship  to  conform  to 
the  proposed  standards  is  minimal  in 
relation  to  the  total  cost  of  the  vessel. 
The  estimated  cost  of  constructing  a 
new  Great  Lakes  bulk  carrier  is  100 
million  dollars.  The  cost  of  complying 
with  these  proposed  regulations  would 
be  approximately  one  million  dollars, 
adding  only  one  percent  to  the  cost  of 
building  the  ship.  In  exchange  for  this 
minimal  cost  the  risk  of  catastrophic 
loss  of  life  from  a  sudden  sinking  is 
substantially  reduced.  A  review  of  the 
MARAD  and  indtis^  studies  reveals 
that  m  the  past  15  years.  25  new  U.S. 
bulk  cnriers  have  been  constmcted.  All 


but  seven  of  these  meet  the  one 
compartment  subdivision  standards 
through  MARAO  requirements  for  loan 
guarantees.  Any  new  akipbuildmg  may 
be  incMed  in  a  MARAD  loan  guarantee 
program.  This  proposal  wtmiM  have  no 
impact  on  a  ship  baiH  with  MARAD 
loan  guarantees  as  ^  MARAD  damage 
stability  standards  exceed  that 
contained  in  this  proposal.  Specifically 
the  depth  of  damage  prestmied  is  greater 
in  the  MARAD  rule.  At  the  present  time, 
no  new  afaipbuilding  is  taking  place  for 
this  class  of  vessels.  This,  the  current 
impact  of  the  proposal  is  nil.  For  vessels 
built  in  the  future,  not  built  with 
MARAD  loan  guarantees,  it  is  expected 
that  the  benefits  of  this  proposal  wiU  far 
exceed  the  minimal  cost. 

Regulatory  FlexibiJity  Act 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal  and  anyone 
building  is  a  100  million  dollar  ship 
could  not  be  reasonably  considered  a 
small  entity,  the  Coast  Guard  certifies 
that  it  win  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Fapnwock  Reduction  Act 

This  proposed  rulemaking  could  result 
in  a  minor  increase  in  infonnation 
collection  requirements  for  submittal  of 
stability  calculations  required  by 
§  91.55-5  in  Subchapter  I  of  Title  46. 
Code  of  Federal  Regulations.  The 
information  collection  requirements  of 
Subchapter  I  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  ol  the 
Paperwork  Reduction  Act  (44  U.aC 
3501  et  seq)  and  have  been  assigned 
OMB  Approval  Number  2115-013a  The 
actual  increase  in  burden  is  dependent 
on  whether  new  construction  takes 
place  Since  no  new  construction  is 
contemplated  at  this  time  no  information 
collection  increase  will  occur.  If  new 
construction  were  to  commence  it  would 
only  be  at  the  rate  of  one  or  two  ships 
per  year  becuase  only  one  shipyard 
remains  in  operation  on  the  Great  Lakes. 
Two  ships  aimually,  is  considered  to  be 
so  insignificant  that  no  further  approval 
is  necessary. 

List  of  S<ri>ject8  in  46  CFR  Pait  172 

Marine  Safety,  Subdivision.  Stability, 
Tank  Vesels,  Cargo  Vessels.  Passenger 
Vessels,  Sailing  Vessels,  Great  L,akes, 
Baiges.  Grain  Hazardous  Materials 
Transportation.  Gases,  and  Natural  Gas. 

PART  172-{  AMENDED] 

In  consideration  of  the  foregoing.  Ae 
Coast  Guard  proposes  to  amend  Part 


172.  Title  46,  Code  of  Federal 
Regulations,  as  foltowr 

1.  The  authority  citation  for  Part  172  is 
revised  to  read  as  follows: 

Authority:  43  ILS.C  1333(d):  46  US-C  3306 
and  3703;  46  App  U.S.C.  86  and  868:  50  U.S.a 
198:  E.0. 12234.  45  FR  58801;  49  CFR  1.46  (b). 
(n){6),ti). 

2.  By  adding  entries  for  a  new  Subpart 
H  to  the  table  of  contents  for  Part  172  to 
read  as  follows: 

Subpart  H— Special  Rules  Psrtaining  to 
Great  Lakss  I>ry  Bulk  Cargo  Vessels 

172.215  Specific  applicability. 

172.220  Definitions. 

172.225  Calculations. 

172.230  Character  of  damage. 

172.235  Extent  of  damage. 

172.240.  Permeability  of  spaces. 

172.M5  Survival  condition*. 

3.  By  adding  S  172.005  a  new 
paragraph  (g)  to  read  as  follows: 

§172.005    AppNcabNNy. 

(g)  Any  dry  bulk  cargo  carried  in  a 
new  Great  Lakes  vessel. 

4.  By  adding  a  new  Subpart  H  to  Part 
172  to  read  as  follows: 

Subpart  H— Special  RulM  Pwlaining 
GrMi  LakM  Ofy  Sulk  Cargo  Vasaels 

§172.215    Specdlc  Appiicabnty. 

This  subpart  applies  to  each  new 
Great  Lakes  vessel  <A  1600  gross  tons  or 
more  carrying  dry  cargo  in  bulk. 

§172.220    OefMtlens. 

(a)  As  used  in  this  subpart  **Length 
(Lr,  breadth  (B)".  and  "Molded  Depth 
(D)"  are  as  defined  in  S  45.3  of  this 
chapter. 

(b]  As  used  in  this  part  "new  Great 
Lakes  Vessel"  means  a  vessel  operating 
solely  within  the  limits  of  the  Great 
Lakes  as  defined  in  this  Subchapter  that: 

(1)  Was  contracted  for  on  or  after  (the 
effective  date  of  this  regulation]  or 
delivered  on  or  after  (two  years  after  the 
effective  date  of  this  regulation). 

(2)  Has  undetgone  a  major  conversion 
under  a  contract  made  on  or  after  (the 
effective  date  of  these  regulations)  or 
completed  a  major  conversion  on  or 
after  (one  year  of  the  effective  date  of 
these  regulations). 

§172.225    Calcutations. 

(a)  Each  vessel  must  be  shown  by 
design  calculations  to  meet  the  survival 
conditions  in  §  172.245  in  each  condition 
of  loading  and  operation,  assuming  the 
damage  specified  in  §  172.230. 

(b)  When  doing  the  calculations 
required  by  paragraph  (a)  of  rtiis  section, 
the  virtual  increase  in  the  vertical  center 
of  gravity  due  to  a  liquid  in  a  space  must 
be  determined  by  calculating  either — 
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(1)  The  free  surface  effect  of  the  liquid 
with  the  vessel  assumed  heeled  five 
degrees  from  the  vertical;  or 

(2)  The  shift  of  the  center  of  gravity  of 
the  liquid  by  the  moment  of  transference 
method. 

(c)  In  calculating  the  free  surface 
effect  of  consumable  liquids,  it  must  be 
assumed  that,  for  each  type  of  liquid,  at 
least  one  transverse  pair  of  wing  tanks 
or  a  single  centerline  tank  has  a  free 
surface.  The  tank  or  combination  of 
tanks  selected  must  be  those  having  the 
greatest  free  surface  effect. 

(d)  When  doing  the  calculations 
required  by  paragraph  (a)  of  this  section, 
the  buoyancy  of  any  superstructure 
directly  above  the  side  damage  must  not 
be  considered.  The  unflooded  parts  of 
superstructures  beyond  the  extent  of 
damage  may  be  considered  if  they  are 
separated  from  the  damaged  space  by 
watertight  bulkheads  and  no  progressive 
flooding  of  these  intact  spaces  takes 
place. 

§  172.230    Character  of  Damage. 

(a)  Design  calculations  must  show 
that  each  vessel  can  survive  damage — 

(1)  To  any  location  between  adjacent 
main  transverse  watertight  bulkheads: 

(2]  To  any  location  between  a  main 
transverse  bulkhead  and  a  partial 
transverse  bulkhead  in  a  way  of  a  side 
wing  tank  provided  that  the  bulkhead 
spacing  does  not  exceed  100  feet:  and 

(3)  To  a  main  or  wing  tank  transverse 
watertight  bulkhead  spaced  closer  than 
the  longitudinal  extent  of  collision 
penetration  specified  in  Table  172.235 
from  another  main  transverse  watertight 
bulkhead:  and 

(4)  To  a  main  transverse  watertight 
bulkhead  or  a  transverse  watertight 
bulkhead  bounding  a  side  tank  or 
double  bottom  tank  if  there  is  a  step  or  a 
recess  in  the  transverse  bulkhead  that  is 
longer  than  3.05  meters  and  that  is 
located  within  the  extent  of  penetration 
of  assumed  damage.  The  step  formed  by 
the  after  peak  bulkhead  and  after  peak 
tank  top  is  not  a  step  for  the  purpose  of 
this  paragraph. 

§172.235    Extant  of  damage. 

For  the  purpose  of  the  calculations 
required  in  §  172.255 — 

(a)  Design  calculations  must  include 
both  side  and  bottom  damage,  applied 
separately:  and 

(b)  Damage  must  consist  of  the 
penetrations  having  the  dimensions 
given  in  Table  172.235  except  that,  if  the 
most  disabling  penetrations  would  be 
less  than  the  penetrations  described  in 
this  paragraph,  the  smaller  penetration 
must  be  assumed. 


Table  172.235— Extent  of  Damage 


U)ngilu<»n«l  extant (t/3)  L2/3  or  14.5  O) 


Transverse  sxtenl.. 
Vafical  «i(tan« _. 


....  lis  m'. 

....  From  the  baiaino  upnnartf  < 
oullsntt. 


Oraundlng  PanatiaHon  fonaafd  e(  a  PoM  OM.  All  o<  the 


LongMudbial.. 


Vertical  airtent.. 


(1/3)  L2/3  or  14.5  m  whicttaver 
~  is  leas. 
B/e  or  10  m  tahictiaver  is  lass 

but  not  less  thar<  5MV 
0.75  m  trom  the  baaatine. 


OfouodInQ  Peoetf aMoii  At  Any  Other  Longltudteal 


Longlki*Nl_ 


L/10  or  5  m  wtichever  ia  less. 
liSrti 


Verlical  SKlsnt.. 


—  0.75  m  from  Oie  basaina. 


Damage  applied  mtMMrd  Irom  Itia  vaaaaTs  aida  at  right 
angles  to  the  cenienina  at  itia  level  o(  me  summsr  load  Sis 
assigned  under  Subchspter  E  o(  this  ch^tsr. 


(172^40    PahnaabWIty  of  i 

When  doing  the  calculations  required 
in  §  172.225— 

(a)  The  permeability  of  a  floodable 
space,  other  than  a  machinery  or  cargo 
space,  must  be  assumed  as  listed  in 
Table  172.240; 

(b)  Calculations  in  which  a  machinery 
space  is  treated  as  a  floodable  space 
must  be  based  on  an  assumed 
machinery  space  permeability  of  85% 
unless  the  use  of  an  assumed 
permeability  of  less  than  85%  is  justified 
in  detail;  and 

(c)  Calculations  in  which  a  cargo 
space  that  is  normally  filled  in  the  full 
load  conditions  is  treated  as  a  floodable 
space  must  be  based  on  an  assumed 
cargo  space  permeability  of  60%  unless 
the  use  of  an  assumed  permeability  of 
less  than  60%  is  justified  in  detail.  If  the 
cargo  space  is  not  normally  filled  in  the 
full  load  condition,  a  permeability  of 
95%  must  be  assumed. 

Tabi£  172.240— Permeability 


Spaces  and  tanks 


Storeroom  spaces 

Accommodations  spaces- 

Voids 


Consumst)le  liquid  tanks. 

Other  kquid  tanks. 

Cargo 

Machinery 


Permeabi- 

iiy 

(paroant) 


60 

as 

95 

95or0* 

SSorO- 

60 

65 


*  Wtuchever  results  m  the  more  disabling  corxlition 

"  H  tanks  are  partially  fMed.  the  permraMily  must  be 

determmed  from  it>e  actual  c)ens4y  and  amouni  o(  liqud 

earned. 


§172J245    Survival  conditions. 

A  vessel  is  presumed  to  survive 
assumed  damage  if  it  meets  the 
following  conditions  in  the  final  stage  of 
flooding: 

(a)  Final  waterline.  The  final . 


waterline,  in  the  final  codition  of 
sinkage,  heel,  and  trim  must  be  below 
the  lower  edge  of  an  opening  through 
which  progressive  flooding  may  take 
place,  such  as  an  air  pipe,  or  an  opening 
that  is  closed  by  means  of  a 
weathertight  door  or  hatch  cover.  This 
opening  does  not  include  an  opening 
closed  by  a: 

(1)  Watertight  manhole  cover 

(2)  Flush  scuttle: 

(3)  Small  watertight  cargo  tank  hatch 
cover  that  maintains  the  high  integrity  of 
the  deck; 

(4)  Class  1  door  in  a  watertight 
bulkhead  within  the  superstructure: 

(5)  Remotely  operated  sliding 
watertight  doon 

(6)  Side  scutUe  of  the  non-opening 
type;  or 

(7)  Retractable  inflatable  seal. 

(b)  Heel  angle.  The  maximum  angle  of 
heel  must  not  exceed  15  degrees,  except 
that  this  angle  may  be  increased  to  17 
degrees  if  no  deck  edge  immersion 
occurs. 

(c)  Range  of  stability.  Through  an 
angle  of  20  degrees  beyond  its  position 
of  equilibrium  after  flooding,  a  vessel 
must  meet  the  following  conditions: 

(1)  The  righting  arm  curve  must  be 
positive. 

(2)  The  maximum  rioting  arm  must 
be  at  least  10  cm. 

(3)  Each  submerged  opening  must  be 
weathertight. 

(d)  Metacentric  height  After  flooding, 
the  metacentric  height  must  be  at  least 
50  mm  when  the  vessel  is  in  the 
equilibrium  position. 

(e)  Progressive  flooding.  In  the  design 
calculations  required  by  J  17Z.225, 
progressive  flooding  between  spaces 
connected  by  pipes,  ducts  or  tunnels 
must  be  assumed  unless: 

(1)  Pipes  within  the  assumed  extent  of 
damage  are  equipped  with  such 
arrangements  as  stop  check  valves  to 
prevent  progressive  flooding  to  other 
spaces  with  which  they  connect;  and, 

(2j  Progressive  flooding  through  ducts 
or  tunnels  is  protected  against  by: 

(i)  Retractable  inflatable  seals  to 
cargo  hopper  gates;  or 

(ii)  Watertight  doors  in  bulkheads  in 
way  of  the  conveyor  belt. 

).W.  Kime, 

Commodore,  US.  Coast  Guard  Chief.  Office 
of  Merchant  Marine  Safety. 

Noveml>er  4, 1985. 

[FR  Doc.  85-26622  Filed  11-6-85:  &45  am] 
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OEPAFTTMENT  OF  THE  NTTEmOR 

Fish  and  WNM*  S«vte« 
S0CFRPart17 

Endmgered  and  TtweatMMd  WMnta 
^and  Ptanfs,  Proposal  To  list  Iho 
waccanaw  savsrsida  As  a  inrsslanad 
Species  and  Designated  Its  Crtttcai 
Habttat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  Service  proposes  to  list  a 
fish — the  Waocamaw  sihrerside 
[Menidia  extensa) — as  a  threatened 
species  and  designate  its  critical  habitat 
under  provisions  of  the  Endangered 
Species  Act  of  1973,  as  amended.  The 
species  is  known  only  from  Lake 
Waccamaw  and-the  upper  Waccamaw 
River  in  Cotenbas  County.  North 
Carolina.  Recendy  completed  research 
indicates  notrient  loading  has  increased 
in  Lake  Waccamaw.  If  tUs  trend 
continues,  habitat  changes  in  the  lake 
could  jeopardize  the  stirvival  of  this 
species.  Due  to  the  species'  limited 
distribution.  Its  survival  could  also  be 
threatened  by  any  other  factors  that 
degrade  water  or  habitat  quality. 
Comments  and  information  pertaining  to 
this  proposal  are  sought  from  the  public 
DATES:  Comments  firom  alt  interested 
parties  must  be  received  by  January  6, 
1988.  Public  hearing  requests  must  be 
received  by  December  23, 1985. 
Armnciics.  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor.  Endangered 
Species  Field  Station,  100  Otis  Street 
Room  224.  Asheville,  North  Carolina 
28801.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FUftTHER  INFORMATION  CONTACT 

Nora  Murdock  at  the  above  address 
(704/259-0321  or  FTS  8/672-0321). 
SUPPIXMENTARY  INFORMATION: . 

Background 

The  Waccamaw  silverside  [Menidia 
extensa)  is  known  only  from  Lake 
Waccamaw  and  the  upper  Waccamaw 
River  in  Columbus  County.  North 
Carolina.  It  was  described  by  Hubbs 
and  Raney  (1946).  This  fish,  also  known 
as  a  "skipjack"  or  "glass  minnow," 
inhabits  open  water  throughout  Lake 
Waccamaw,  where  schools  are 
commonly  found  near  the  surface  over 
shallow,  dark-bottomed  areas  (Lee  et 
a/..  1980).  The  silverside  has  not  been 
taken  outside  the  lake,  with  the 
exception  of  the  Waccanaw  River 


immediately  below  the  Lake  Waccamaw 
dam  during  periods  of  very  high  water 
(Lindquist  and  Yarbrough.  1982). 

The  Waccamaw  silverside  is  a  long, 
slim,  almost  transparent  fish  with  a 
silvery  stripe  along  each  side.  Its  body  is 
laterally  compressed,  the  eyes  are  large, 
and  the  jaw  is  sharply  angled  upward. 
Adults  of  the  speciet.  approximately  6.5 
centimeters  (2.5  inches)  in  length,  feed 
on  zooplankton  (Lindquist  and 
Yarbrcwtgh.  1982).  They  are  sexually 
mature  at  one  year  of  age  and  spawn 
from  April  through  June.  Most 
silversides  die  shortly  after  spawning, 
but  a  few  may  survive  a  second  winter. 
Since  this  fish  is  a  shortlived  species,  it 
is  subject  to  sudden  extirpation  should 
its  habitat  deteriorate  to  the  point  where 
reproduction  fails  (Lindquist  and 
Yarbrough.  1982).  The  silversicte. 
although  limited  in  distribution,  is  an 
important  prey  species  for  larger  Bshes 
in  Lake  Waccamaw  (Lindquikt  and 
Yarbrough.  1982). 

Lake  Waccamaw,  the  principal 
habitat  of  the  species,  is  considered 
unique.  It  is  a  registered  North  Carolina 
Natural  Heritage  Area  and  has  been 
proposed  as  a  National  Natural 
Landmark.  The  lake  and  its  drainage 
have  a  diverse  fish  fauna  (56  species), 
including  many  popular  game  fish  (Shute 
et  ai.  1981).  Tuelings  and  Cooper  (1977) 
listed  17  species  of  plants  and  animals 
from  in  and  around  Lake  Waccamaw, 
which  were  considered  of  special 
concern  by  biok>gists.  Baiiey  (1977) 
commented  that  Lake  Waccamaw  ".  .  . 
apparently  served  as  a  minor  center  of 
evolutionary  differentiation  (for  fish), 
and  a  refuge  for  eariier  forms."  Fuller 
(1977)  stated  that  "The  Waccamaw 
basin  in  southeastern  North  Carolina 
and  northeastern  South  Carolina 
supports  TOOK  unique  non-marine 
moUusks  than  any  other  locale  in  the 
state  [North  Carolina]." 

Lake  Waccamaw  occupies 
approximately  3,618  hectares  (8,934 
acres)  and  has  an  average  depth  of  only 
2.3  meters  (7.5  feet)  (Shute  et  al.  1981). 
Although  it  is  fed  by  acidic  swamp 
streams,  the  lake  has  a  virtually  neutral 
pH  (Davis  and  Louder,  1969;  Porter. 
1985).  Dr.  Charles  Yarbrough  (personal 
communication.  July  26, 1984) 
characterized  Lake  Waccamaw  as  "an 
island  of  neutrality  in  an  acid  sea."  litis 
neutral  condition,  unusual  among  North 
Carolina's  coastal  plain  lakes,  is 
believed  to  be  caused  by  the  buffering 
effect  of  the  calcareous  Waccamaw 
Limestone  formation,  which  underlies 
the  lake  and  is  exposed  on  the  north 
shore  (Frey,  1^1). 

Studies  of  Lake  Waccamaw  and  its 
fish  and  mussel  fauna,  funded  throngh 
the  North  Carolina  Wildlife  Resources 


Commission,  were  condocted  from  1979 
through  19S1  (Lindquist  and  Yartiron^. 
1982;  Porter,  1965).  Those  studies  and 
other  research  (Lbidqirist.  19tl; 
Casteriin  et  al..  nnpabiiaiied 
manuscript),  indicate  the  lake  is 
experiendag  increases  in  nutrient 
loading,  if  this  trend  continuee,  the 
overall  water  quality  will  deteriorate, 
and  the  lake's  ecosystem  will  be 
adversely  altered.  These  changes  will 
threaten  Lake  Waocamaw's  fauna, 
including  the  silverside.  In  the 
proceedings  of  the  1975  Symposium  on 
Endangered  and  Threatened  Biota  of 
North  Carolina  (Cooper,  1977),  the 
silverside  is  categorized  as 
"endangered." 

The  Waccamaw  silverside  was 
included  in  a  March  18, 1975.  Notice  of 
Review  published  in  the  Federal 
Registw{40  FR 12297).  In  the  Fadatal 
Register  of  Deoeaiber  3a  1977  (42  FR 
65209)  the  Service  proposed  endangered 
status  and  critical  habitat  for  this 
species.  On  March  30. 1978,  the  time 
period  for  receiving  comments  on  the 
proposal  was  extended  90  day*. 
Considerable  opposition  was  expressed 
with  regard  to  the  proposal 

The  North  CaroUna  Wildlife 
Resources  Commission  cmd  the 
Governor  of  the  State  recommended  that, 
the  proposal  be  postponed  pending 
further  studies  of  the  lake  and  its  fauna. 
The  1978  amendments  to  the 
Endangered  Species  Act  required  that 
proposals  for  listing  species  be 
withdrawn  if  the  listing  was  not  made 
final  within  two  years  of  the  proposal; 
accordingly,  the  proposal  to  list  this 
species  was  withdrawn  on  January  24. 
1980  (45  FR  5782). 

On  December  30. 1982.  die  Service 
announced  in  the  Federal  Register  (47 
FR  58454)  that  this  fish,  along  widi  147 
other  fishes,  was  being  considered  for 
possible  addition  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
On  June  22, 1984,  the  Service  announced 
that  a  status  review  was  being 
conducted  on  this  species,  as  well  as  a 
second  species  of  fish,  the  Waccamaw 
killifish  [Fundulus  waccamensis),  and  a 
mussel,  the  Waccamaw  spike  [Elliptio 
waccamawensis].  By  letter  and  through 
personal  contacts,  the  Service  solicited 
data  on  the  status  and  location  of  the 
species  and  their  habitat,  current  and 
planned  activities  that  might  adversely 
affect  the  species  or  their  habitat,  and 
possible  impacts  to  Federal  activities  if 
critical  habitat  were  designated. 

A  total  of  23  replies  were  received  by 
the  Service  in  response  to  the  status 
review.  Two  respondents  opposed  tiie 
listing  of  the  species  and  indicated  that 
they  did  not  think  these  species  were 
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endangered  or  threatened.  Two  otker 
respondent*,  wliile  not  oppoeing  the 
listing,  pointed  out  potentials  for  conflict 
with  planned  or  ongoing  activitias. 
These  potential  oooAicts  tndaded 
highway  oooetraction  in  the  vicinity  of 
the  lake  and  aquatic  weed  control 
pragraae  administefed  by  the  US. 
Army  Coipe  ctf  Engineers.  Twelve 
respondents  indicated  that  they  had  no 
pFoblen  with  tlie  listing  of  these  species 
and  their  critical  habitat  Seven 
reqKMidents  supported  the  listii^ 
Among  those  supporting  the  listing  were 
the  North  Carolina  Department  of 
Natural  Resources  and  Community 
Develc^Mnent  (NCDNRCD). 
Conservatioo  Coaadl  of  North  Carolina, 
North  American  Native  FishM 
Association.  Southeasten  Natural 
Resources  Center,  and  the  National 
Wildlife  Federation. 

During  the  status  review  piocam, 
information  was  obtained  on  the 
Waccamaw  kiliifish  and  the  Waccamaw 
spike,  which  must  be  further  evaluated 
before  a  decision  can  be  made  on 
proposing  these  species  for  listii^ 
Therefore,  the  Service,  after  receiving 
sufficient  new  information  through  the 
1984  status  review  is  presently 
proposing  to  list  only  the  Waccamaw 
silverside  as  a  threatened  species. 

Sumnury  of  Factoes  Affecting  the 
Spades 

Section  4(a)f1)  of  the  Endangered 
Species  Act  (18  VS.C.  1531  et  seq.)  and 
regulafions  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
Part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Waccamaw 
silverside  [Mettidia  extensa]  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  water  quality 
of  Lake  Waccamaw  is  a  major  concern. 
Nutrient  loading  in  Lake  Waccamaw 
has  increased  since  1973  (National 
Technical  Information  Service,  1973; 
Lindquist  and  Yarbrou^.  1982).  This 
trend,  as  well  as  the  sensitive,  unusual 
nature  of  ttiis  shallow  lake,  has  led  some 
researchers  to  state  that  "...  a  clear 
danger  of  eutrophication  exists  and  any 
increase  in  nutrient  loading  could  tip  die 
uneasy  balance"  (Lindquist  and 
Yarbrough.  19B2:  Casterlin  et  ai. 
unpublished  manuscript).  Algal  pollution 
indices  indicate  that  any  significant 
increase  in  nutrient  levels  entering  the 
lake  could  precipitate  water  quality 
conditions  that  would  threaten  the 


spedes(Casteriin  stoiL,  unpnbilshed 
manuscript).  TIm  lake's  aovironnwntal 
qiiality  and  its  fisona  ooold  also  be 
threatened  by  habitat  alteration 
resulting  fimn  devehipnient  and  land  use 
in  Lake  Waccamaw  and  Hi  watershed 
(especially  Big  Qeak)  If  tfaeoe  activities 
are  not  planned  and  Implemented  with 
the  protection  of  tlie  Lake  Waccamaw 
ecosystem  in  mind.  The  short  life  cycle 
of  the  fish  (1  to  2  years)  and  its 
dependence  on  the  unique  habitat 
conditions  present  in  Lake  Waccamaw 
make  it  extremely  vufaierable  to  any 
change  in  its  aivironment 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  edacational 
purposes.  There  is  no  evidence  that 
overutilization  is  or  will  be  a  problem 
for  this  species.  The  silverside 
population  nmqjbers  in  the  mlHlons.  In 
addition,  the  one-  to  two-year  life  cyde 
of  the  fish  results  in  a  virtnally  complete 
turnover  of  tfie  population  every  year. 
Therefore,  the  taking  of  bufividuals  for 
bait  and  for  scientific  purposes  is  not  a 
threat  to  this  species. 

C.  Disease  orpredation.  Currently, 
there  is  no  evidence  of  threats  to  these 
species  from  disease  or  predatlon. 
Although  the  silverside  is  one  of  the 
principal  forage  species  for  Lake 
Waccamaw's  game  fish,  the  high 
population  levels  of  the  silverside  and 
the  presence  of  other  prey  species  in 
large  numbers  are  sufficient  to  sustain 
this  predatlon  pressure  without  the 
species  being  threatened. 

A  recent  applicatioo  by  the 
Waccamaw  Siouan  Development 
A,B8ociation  for  a  permit  to  propagate 
hybrid  bass  at  several  sites  in  the  Lake 
Waccamaw  watershed  was  denied  by 
the  North  Carolina  Wildlife  Resources 
Commission,  but  is  undergoing  further 
review.  Escape  of  non-native  predators 
from  such  a  project  into  the  system 
could  upset  the  existing  predator-prey 
relatioiuhips  in  the  lake  to  the  detriment 
of  the  Waccamaw  silverside  and  other 
fishes  now  present  in  the  lake. 

D.  rAe  inadequacy  of  existing 
regulatory  mechanisms.  Lake 
Waccamaw  is  the  property  of  the  State 
of  North  CaroUna.  The  North  Carolina 
Department  of  Natural  Resources  and 
Community  Development  and  the 
Division  of  Parks  administers  the  lake 
by  authority  of  North  Carolina  General 
Statute.  Chapter  113,  Section  35, 
Subchapter  12C  of  the  State  Lakes 
Regulations.  Through  the  above  statute 
and  implementing  regulations,  the  North 
Carolina  Paries  Department  reviews  and 
issues  special  use  permits  for  scientific 
research,  educational,  and 
nonoonuaerdal  activities  on  the  lake.  By 
the  same  authority,  the  Parks 


Department  regulates  commercial 
activities,  construction  of  piers,  boat 
docks,  drainage  ditches,  and  shnilar 
activities  on  tlie  lake.  The  North 
Carolina  Wildlife  Resources 
Commission,  by  autimrity  given  in  North 
Carolina  General  Statute,  Chapter  113, 
regulates  the  tatdng  of  the  Waccamaw 
silverside  and  issues  collection  hcenses 
for  the  taking  of  nongame  species  as 
provided  in  subchapter  272.4  and  292  of 
Chapter  113.  Althou^  these  statutes 
provide  protectioo  to  individual  fish, 
they  do  not  afford  protection  for  the 
habitat  upon  which  the  species  depend. 
Sicentific  of  commercial  collecting  do 
not  pose  threats  to  the  species  that 
would  require  Federal  regulation  (see 
"Special  Roles"  section  of  this  praposal). 
However,  additional  protection  would 
be  provided  the  species  and  its  habitat 
by  requiring  Federal  agencies  to  consult 
with  the  Service  when  proiects  they 
fund,  authorize,  or  carry  out  may  affect 
the  species  or  its  critical  habitat 

E.  Other  natural  or  manmode  factors 
affecting  its  continued  existence.  The 
t  Waccamaw  silverside  has  a  very  short 
life  cycle,  usually  dying  shortly  after 
spawning  as  a  one-year-old.  Therefore, 
if  a  year  class  of  the  silverside  fails  to 
reproduce  in  any  one  year,  the  species 
coidd  be  lost  The  continued  increase  in 
nutrient  loading  could  result  in  serious 
deterioratimi  of  water  quality  which, 
even  on  a  short-term  basis,  could 
precipitate  the  extinction  of  this  fish. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
infonnation  available  regarding  the  past, 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  propose  to  list  the 
Waccamaw  silverside  as  a  threatened 
species  with  special  rules  to  allow  take 
in  certain  instances  permitted  under 
State  law.  Present  population  levels  of 
this  species  and  environmental 
conditicms  in  its  habitat  are  good,  and 
the  species  is  not  in  any  immediate 
danger  of  extinction.  However,  if 
present  nutrient  loading  continues  to 
increase  and  the  lake's  habitat  and 
water  quality  deteriorate,  the  species 
could  become  extinct  As  the  species  is 
not  threatened  with  extinction  in  the 
foreseeable  future,  endangered  status  is 
not  appropriate.  See  the  "Critical 
Habitat"  section  of  this  proposal  for  a 
discussion  of  why  critical  habitat  is 
being  proposed. 

Critical  HalnUt 

Critical  habitat  as  defined  by  section 
3  of  the  Act,  means:  (i)  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
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listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection,  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time  it 
is  listed,  upon  a  determination  that  such 
areas  are  essential  for  the  conservation 
of  the  species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concturently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  proposed  for  the 
Waccamaw  silverside  to  include  Lake 
Waccamaw  [approximately  3,618 
hectares  (8.934  acres]]  and  Big  Creek 
from  its  mouth  at  the  head  of  Lake 
Waccamaw  upstream  approximately  0.6 
kilometers  (0.4  mile)  to  where  the  creek 
is  crossed  by  County  Road  1947  in 
Columbus  County,  North  Carolina  (see 
"Regulations  Promulgation"  section  of 
this  proposal  for  a  precise  description  of 
critical  habitat).  The  good  water  quality 
of  Big  Creek  and  Lake  Waccamaw  is 
one  of  the  most  important  factors  in  the 
continued  survival  of  this  species.  The 
clean  sand  bottom  of  the  lake  is  used  by 
the  fish  during  spawning. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (pubUc  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Activities  that  presently  occur  within 
the  proposed  critical  habitat  include,  in 
part  fishing,  swimming,  water  skiing, 
boating,  scientiHc  research,  and  nature 
study.  These  activities  do  not  appear  to 
be  adversely  impacting  the  habitat 
Other  activities  that  do  or  could  occur  in 
the  watershed  of  Lake  Waccamaw  and 
could  impact  the  proposed  critical 
habitat  include,  in  part,  indiscriminate 
logging,  land  use  changes,  stream 
alterations,  such  as  channelization  or 
impoundment,  bridge  and  road 
construction,  improper  pesticide/ 
herbicide  application,  and  point  and 
nonpoint  pollution  discharges. 

There  are  also  activities  with  Federal 
involvement  that  do  or  could  occur  and 
that  may  be  affected  by  designating 
critical  habitat.  These  activities  include, 
in  part,  construction  and/or  upgrading  of 
waste  treatment  systems,  stream 
alterations,  bridge  and  road  construction 
(including  the  proposed  relocation  of 
U.S.  Highway  74  from  west  of  Hallsboro 
to  east  of  Bolton),  filling  of  wetlands, 
discharges  of  municipal  and  industrial 


wastes,  and  State  paric  acquisition  and 
development.  Some  of  these  activities 
could  degrade  the  water  and  substrate 
quality  of  Lake  Waccamaw  by 
increasing  siltation  and/or  nutrient 
loading,  or  by  altering  water 
temperature  and  pH,  if  they  are  — 
conducted  without  consideration  of  the 
protection  of  Lake  Waccamaw's 
environmental  quality. 

Private  activities  with  no  Federal 
involvement  will  not  be  affected  by  this 
critical  habitat  proposal,  even  if  they 
result  in  the  degradation  or  destruction 
of  the  designated  critical  habitat 
However,  if  a  Federal  agency  is 
involved  in  activities  that  may  affect  the 
critical  habitat  section  7(a)f2)  of  the 
Act  as  amended,  requires  that  agency  to 
consult  with  the  Service  to  ensure  that 
actions  it  authorizes,  funds,  or  carriers 
out  are  not  likely  to  destroy  or  adversely 
modify  critical  habitat. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
consider  the  critical  habitat  designation 
in  light  of  all  additional  relevant 
information  obtained  during  the 
rulemaking  process  before  issuing  any 
final  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Siervice  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  agaist  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatended  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990;  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on  . 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 


species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently.  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  It  has  been  the  experience 
of  the  Service  that  nearly  all  section  7 
consultations  are  resolved  so  that  the 
species  is  protected  and  the  project 
objectives  are  met  The  Service  is 
presendy  aware  of  only  one  proposed 
Federal  project  (the  relocation  of  U.S. 
Highway  74)  that  may  affect  the 
Waccamaw  silverside  and  its  proposed 
critical  habitat  The  Service  has  been  in 
contact  «vith  the  Federal  Highway 
Administration  and  Department  of 
Transportation  in  North  Carolina 
concerning  the  potential  impacts  of  this 
project  on  the  species  and  its  habitat. 

Section  9(a)(1)  of  the  Act  lists 
prohibited  acts  which  apply  to  any  fish 
or  wildlife  species  listed  as  endangered. 
Section  4(d)  of  the  Act  provides  that 
these  same  prohibitions  may,  by 
regulation,  be  applied  to  a  threatened 
species.  The  Service  does  not  believe 
that  it  is  necessary  and  advisable  to  the 
conservation  of  the  Waccamaw 
silverside  to  apply  all  of  the  prohibitions 
listed  under  section  9(a)(1). 

The  Waccamaw  silverside  is 
threatened  by  alteration  and/or 
degradation  of  water  and  habitat 
quality,  not  by  intentional,  direct  taking 
of  the  species  or  by  commercialization. 
Individuals  of  the  species  are  estimated 
to  number  more  than  a  million,  with 
virtually  the  entire  population  being 
replaced  each  year  by  a  new  generation. 
State  regulations  governing  the  take  of 
this  and  other  Lake  Waccamaw  species 
presendy  exist,  and  the  Service  has 
concluded  that  these  regualtions  are 
sufficient  to  protect  the  Waccamaw 
silverside  from  any  threat  which  may 
arise  from  excessive  collecting.  The 
Service  believes  that  the  imposition  of 
additional  prohibitions  would  result  in 
needless  conflict  with  ongoing  activities 
in  Lake  Waccamaw  (i.e.,  bait  seining) 
and  would  not  promote  the  conservation 
of  the  species. 

Section  4(d)  requires  that  the 
Secretary  shall  issue  such  regulations  as 
he  deems  necessary  and  advisable  to 
provide  for  the  conservation  of 
threatened  species.  The  Service  l>elieve8 
that  enforcement  of  State  regulations 
governing  take  will  be  sufficient  to 
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protect  this  species.  However,  to  support 
State  regulations  governing  take  and 
provide  for  the  conservation  of  the 
species,  the  Service  proposes  a  special 
ride  (see  "Special  Rule"  section)  that 
would  provide  the  protection  of  the 
Endangered  Species  Act  only  when 
State  laws  governing  the  species  were 
violated.  The  Service  helices  this 
special  rule  is  consistent  with  the 
purposes  of  the  Act  and  wouid  facilitate 
the  conservation  of  the  Waccamaw 
silversidf: 

Pablic  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  these  proposed  rules  are  hereby 
s(dicited.  Comments  particularly  ore 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  tfie 
Waccamaw  silverside; 
*  (2)  The  location  of  any  additional 
populations  of  the  Waccamaw  silverside 
and  the  reasons  why  any  habitat  dioidd 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  Section  4 
of  the  Act; 

(3)  Additional  information  concmning 
the  range  and  distribution  of  this 
species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  imtpacts 
on  the  Waccamaw  silverside;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  desi^ation  of  critical  habitat 

This  proposal  serves  as  a  notification 
to  Federal  agencies  that  may  have 
jurisdiction  over  the  land  and  water 
under  consideration  in  this  proposed 
action.  These  Federal  agencies  and 
other  interested  persons  or 
organizations  are  requested  to  submit 
information  on  economic  or  other 
impacts  of  the  proposed  critical  habitat 

Final  promulgation  of  the  regulations 
on  the  Waccamaw  silverside  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  adoption  of  a  final 
regulation  that  differs  from  this 
proposal 


The  E&tidangered  Species  Act  provides 
Utt  a  pablic  hearing  on  this  proposal  if 
requested.  Requests  miist  be  filed  witUn 
45  days  of  the  date  of  this  proposal 
Such  requests  must  be  made  in  writing 
and  addressed  to  Warren  T.  Parker. 
Endangered  Species  Field  Station.  100 
Otis  Street  Room  224,  Asheville.  North 
Carolhw  288(n. 

National  Enviroomanlal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  authority 
of  the  National  Environmental  Policy 
Act  of  1969,  need  not  be  prepared  in 
connection  with  regulatioiu  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  fn 
October  25, 1983  (48  FR  49244).  :..,..,; 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulations  Promulgatioa 

PART  17-{AIIEN0ED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  belo%v: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Autiiority:  Pub.  L  93-206.  87  Stat  AM:  Pub. 
L  94-359.  90  Stat  911;  Pub.  L  85-632.  B2  Stat 
3751;  Pub.  L  96-158. 83  Stat  122S:  Pub.  L  87- 
304.  96  SUt  1411  (16  U.S.C  1531  et  aeq.\. 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "HSHES,"  to  the  List  of 
Endangered  and  Threatened  Wildlife. 

§  1 7. 1 1    Endangered  and  tttreatened 
wildlife. 


(h)  *  *  * 
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OoflMnon  nttmv 


ScisnMc  nwvw 


HisWric  range 


Vertetirale  iwtMrs 

endangered  or 

threatened 


Status 


When  listed 


CrWcal 
habitat 


Special 
rules 


SAiersida.  Waccam— .. 


3.  It  is  further  proposed  to  add  the 
following  as  special  rules  to  S  17.44: 

§17.44    Special  rules— fishes. 


U.SA(NC). 


Enfte T  

WACCAMAW  SILVERSIDE 
Colaabus  Countj,  NORTH  CAROLINA 


17.96<«) 


17.44( ) 


(  )  Waccamaw  Silverside  [Menidia 
extensa) 

(1)  No  person  shall  take  the  species, 
except  in  accordance  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations. 

(2)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
this  species  will  also  be  a  violation  of 
the  Endangered  Species  Act. 

(3)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export,  by  any  means  whatsoever,  any 
such  species  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  conservation 
laws  or  regulations. 

(4)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (1) 
through  (3)  above. 

♦        *        •        *        ♦ 

4.  It  is  further  proposed  to  amend 
§  17.95(e)  for  "FISHES."  by  adding 
critical  habitat  for  the  Waccamaw 
silverside  as  follows:  (The  position  of 
this  entry  under  §  17.95(e)  follows  the 
same  sequence  as  the  species  occurs  in 
§17.11). 

§17.95    CritMal  habitat— fish  and  wildlife. 

(e)  *  *  * 
Waccamaw  Silverside  (Menidia  extensa) 

North  Carolina.  Columbus  County.  Lake 
Waccamaw  in  its  entirety  to  mean  higii  water 
level,  and  Big  Creek  from  its  mouth  at  Lake 
Waccamaw  upstream  approximately  0.6 
kilometers  (0.4  mile)  to  where  the  creek  is 
crossed  by  County  Road  1947. 


\A/ACCAMA\A/ 


o 

I 


MILES 


Constituent  elements  include  high  quality 
clear  open  water,  with  a  neutral  pH  and 
clean  sand  substrate. 


Dated:  October  9, 1985. 
P.  Daniel  Smith. 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
[FR  Doc.  85-26565  Filed  11-6-85;  8:45  am] 
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This  sietion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
put)lic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Administration  and 
Committee  on  Governmental  Tort 
Claime;  Public  Meetings 

Committee  on  Admiiiistration 

Date:  Friday,  November  15, 1985. 

Time:  ia-00  A.M. 

Location:  2120  L  Street.  NW..  Hearing 
Room  1,  Lower  Level,  Washington,  DC. 

Agenda:  (1)  Professor  Bumwe 
Powell's  examination  of  declaratory 
orders  as  a  means  of  agency  advice- 
giving,  and  (2)  Malcolm  Mason's  study 
on  improvements  in  the  drafting  of 
federal  grant  statutes. 

Contact:  Charles  Pou.  Jr..  202-254- 
7065. 

Committee  on  Govermnental  Tort 
Claims 

Date:  Thursday.  December  12. 1985. 

Time:  9:30  A.M. 

Location:  2120  L  Street.  NW.,  Suite 
500.  Washington,  DC. 

Agenda:  Implementation  of  prior 
Administrative  Conference 
recommendations  in  the  area  and 
development  of  recommendations  for 
further  Conference  research,  statutory 
change,  agency  reform,  or  other  action 
leading  to  a  rationalization  of  the 
current  system. 

Contact:  Charles  Pou.  Jr.,  202-254- 
7065. 

Public  Participation 

Attendance  at  the  committee  meetings 
is  open  to  the  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  contact  person 
at  least  two  days  in  advance  of  the 
meeting.  The  committee  chairman  may 
permit  members  of  the  public  to  present 
appropriate  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meetings  will  be 


available  on  request  to  the  contact 

persons.  The  contact  persons'  mailing 

address  is:  Administrative  Conference 

of  the  United  States,  2120  L  Street,  NW.. 

Suite  500,  Washington.  DC  20037.  These 

meetings  are  subject  to  the  Federal 

Advisory  Committee  Act  (Pub.  L  92- 

463). 

Ricliaid  K.  Berg, 

General  Counsel. 

November  4. 1985. 

[FR  Doc.  85-28661  Filed  11-6-85;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  the  Fort 
Belknap  Reservation  Indian  Tr<l>e  in 
Montana 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  {7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Fort  Belknap 
Indian  Tribe  of  the  Fort  Belknap 
Reservation  in  Montana  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Fort  Belkanp  Tribe 
for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  tribe  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 


and  shall  be  made  available  through 
May  31, 1986,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington,  D.C..  on  November 
1.1985. 

Milton  J.  Hertz, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  85-26580  Filed  11-6-85;  8:45  am] 

BNJJNGCOOE  S410-0S-M 


Feed  Grain  Donations  for  tt)e  Rocky 
Boy's  Reservation  Indian  Tribe  in 
Montana 

Pursuant  to  the  authority  set  forth  hi 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Rocky  Boy's 
Indian  Tribe  of  the  Rocky  Boy's 
Reservation  in  Montana  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Rocky  Boy's  Tribe  for 
grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  tribe  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs. 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  31, 1986,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 


Signed  at  Washington.  D.C..  on  hiovember 
1.1985. 

Miltoo ).  Hettx, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  85-265«  Filed  11-6-85;  8:45  am] 

MIXING  COOC  3410-aS-ll 


Feed  Grain  Donations  for  the  RosetMid 
Sioux  Reservation  Indian  Tribe  in 
South  Oalcota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Ortjer  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Rosebud 
Sioux  Indian  Tribe  of  the  Rosebud  Sioux 
Reservation  in  South  Dakota  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Rosebud  Sioux  Tribe 
for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  tribe  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  o«vned  by  the 
Commodity  Credit  Corporation  to 
livestock  o%vners  who  are  determined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Conunodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  15, 1986,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington.  D.C..  on  November 
1.1985. 

Milton  J.  Hertz. 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservation  Service. 
|FR  Doc.  85-26578  filed  11-6-85;  8:45  am] 

BIUJNGCOOE  3410-OS-M 


Feed  Grain  Donations  for  ttie  Standing 
Rock  Sioux  Reservation  Indian  Tribe  In 
South  Dakota  and  North  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 


1949.  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Standing 
Rock  Sioux  Indian  Tribe  of  the  Standing 

.  Rock  Sioux  Reservation  in  South  Dakota 
and  North  Dakota  has  been  materially 
increased  and  become  acute  because  of 
severe  and  prolonged  drought  thereby 
creating  a  serious  shortage  of  feed  and 
causing  increased  economic  distress. 
This  reservation  is  designated  for  Indian 
use  and  is  utilized  by  members  of  the 
Standing  Rock  Sioux  Tribe  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  tribe  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  owners  who  are  determined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  15, 1986.  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington,  D.C.  on  November 
1.1985. 

Mihon  f.  Hsrtx, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  85-28579  Filed  11-6-85;  8:45  am] 

BNXINOCOOE  3410-06-M 


Forest  Service 

Intent  To  Preiiara  an  Environmsntal 
impact  Statement;  Wing  Creelc/Twenty 
Mile  Development  Plan;  Nezp«rce 
National  Forest,  Idaho  County,  ID 

The  Department  of  Agriculture.  Forest 
Service  will  prepare  an  Environmental 
Impact  Statement  for  a  proposal  to 
harvest  approximately  80  million  board 
feet  (MMBF)  of  timber  over  the  next  10 
years,  from  about  five  different  timber 
sales,  located  within  a  portion  of  the 
Gospel-Hump  Multipurpose  Resource 
Development  Area.  This  area  is  located 
within  the  1^  City  and  Clearwater 
Ranger  Districts,  Nezperce  National 
Forest. 


The  Endangered  American 
Wilderness  Act  became  law  on 
February  24, 1978.  Section  4  of  the  Act 
addressed  about  35a000  acres  in  North- 
central  Idaho  known  as  the  Gospel- 
Hump  area.  About  206,000  acres  were 
set  aside  as  wilderness;  a  contiguous 
45,000  acres  became  available  for 
resource  uses  other  than  wilderness: 
and  a  third  portion  of  92,000  acres  was 
to  be  planned  for  multipurpose  resource 
development.  This  Impact  Statement  is 
not  designed  to  meet  die  requirement  of 
the  Endangered  American  Wilderness 
Act  which  requires  that  a  Plan  be 
developed  prior  to  implementing 
management  activities  within  the 
Gospel-Hump  Multipurpose 
Development  Area.  That  requirement  is 
currently  being  addressed  within  the 
Nezperce  National  Forest  Plan,  which  is 
being  prepared  under  the  National 
Forest  Management  Act  The  Draft 
Forest  Plan  has  been  released,  with  a 
Final  Plan  scheduled  to  be  released  in 
early  196a  This  Impact  Statement  will 
be  designed  to  tier  to  the  Final  Forest 
Plan  when  it  is  released. 

A  range  of  alternatives  for  the 
proposed  timber  sales  will  be 
considered.  One  of  these  will  be 
nondevelopment  of  this  area.  Other 
alternatives  will  consider  both 
development  in  different  portions  of  the 
area  and  different  levels  of  harvest 
based  upon  a  range  of  resource 
considerations. 

Federal  State,  local  agencies,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
Decision  will  be  invited  to  participate  in 
the  scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment 
responsibilities. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  potential  timber  sale  areas. 

The  Clearwater  District  Ranger  will 
hold  a  public  meeting  at  the  District 
office  located  in  the  Nezperce  National 
Forest  Supervisor's  Office,  Grangeville. 
Idaho,  at  7:30  p.m.,  December  10, 1985. 
The  Elk  Qty  District  Ranger  will  hold  a 
public  meeting  at  the  Elk  City  School  at. 
7:30  p.m.,  December  11, 1985. 
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Tom  Kovalicky,  Forest  Supervisor. 
Nezperce  National  Forest,  Grangeville, 
Idaho,  is  the  responsible  official 

The  analysis  is  expected  to  take  about 
3  months.  The  Draft  Environmental 
Impact  Statement  should  be  available 
for  public  review  by  March  15, 1986,  or 
30  days  after  the  efi^ective  date  of  the 
Nezperce  Forest  Plan,  whichever  is 
later.  The  Final  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
by  June  1, 1986. 

Written  conunents  and  suggestions 
concerning  the  analysis  should  be  sent 
to  either  Bob  Castaneda,  District 
Ranger,  Elk  City  Ranger  District,  P.O. 
Box  416.  Elk  City,  Idaho  83525.  or  to 
Frank  Votapka,  Acting  District  Ranger, 
Clearwater  Ranger  District.  Route  2,  Box 
475,  Grangeville.  Idaho  83530.  by 
December  16. 1985. 

Questions  about  the  proposed  action 
and  Environmental  Impact  Statement 
should  be  directed  to  Rodney  Wmdell, 
Supervisory  Forester,  Clearwater 
Ranger  District,  Grangeville.  Idaho 
83530,  phone  208-983-1963. 

Dated:  Octot>er  29, 1985. 
Tom  Kovalicky, 
Forest  Supervisor. 
[FR  Doc.  8S-28552  Rled  11-6-85;  8:45  am] 

BUUNQ  CODC  3410-11-M 


Soil  Conservation  Service 

Environmental  Impact  Statements;  Big 
Creek-Hurricane  Creek  Watershed,  MO 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  availability  of  a 
record  of  decision. 


summary:  Paul  F.  Larson,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L  83-566, 16  U.S.C.  1001-1008,  in 
the  State  of  Missouri,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Big  Creek-Hurricane  Creek 
Watershed  project  is  available.  Single 
copies  of  this  record  of  decision  may  be 
obtained  from  Paul  T.  Larson  at  the 
address  shown  above. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  F.  Larson,  State  Conservationist. 
Soil  Conservation  Service,  555  Vandiver 
Drive,  Columbia.  Missouri  65202, 
telephone  314-875-5214. 

Dated:  October  29. 1985. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.094,  Watershed  Protection 
and  Flood  Preventioa  State  and  local  n  view 


procedures  for  Federal  and  federally  assisted 

programs  and  projects  are  applicable.) 

Paul  F.  Lanon. 

State  Conservationist 

[FR  Doc.  85-26596  Filed  11-6-85;  8:45  am] 

BIUJNO  CODE  3410-1«-« 


Environmental  Impact  Statements; 
Kasson  Soutit  Pwk  Land  Drainage 
RC&D  Measure,  MN 

aoency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  650):  the  Soil  Conservation 
Service  Guidelines  (7  CFR  Part  650):  the 
Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Kasson 
South  Park  Land  Drainage  RC&D 
Measure,  Dodge  County,  Minnesota. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Donald  G.  Ferren,  State 
Conservationist,  Soil  Conservation 
Service.  316  North  Robert  Street,  Room 
200,  SL  Paul  Minnesota,  55101, 
telephone  612/725-7675. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Donald  G.  Ferren,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  land 
drainage.  The  planned  woiics  of 
improvement  include  conservation 
practices  such  as  tile  drains,  critical 
area  planting  and  waterway. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  request  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Donald  G.  Ferren. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  afier  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  September  23. 1985. 


(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development— and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  ofHcials) 
Donald  G.  Ferren. 
State  Conservationist 
[FR  Doc.  85-28595  Filed  11-6-65;  8:45  am] 
BIUJNO  COM  3410-1«-«l 


COMMISSION  ON  CIVIL  RIGHTS 

Alabama  Advisory  Committee;  Agenda 
for  Notk:e  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Alabama  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  adjourn  at 
10:30  p.m.  on  December  15, 1985  and 
convene  at  9:00  a.m.  and  adjourn  at  6«) 
p.m.  on  December  16, 1985,  at  the 
Downtowner  Motor  Inn,  300  Quintard 
Avenue,  Anniston,  Alabama.  The 
purpose  of  the  meetings  is  to  hold  a 
Committee  briefing  for  and  conduct  a 
community  forum  on  blacks  in  the 
electoral  process  in  Butaw,  Alabaster 
and  Anniston. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Louis 
Westerfield  or  Bobby  Doctor,  Director  of 
the  Southern  Regional  Office  at  (404) 
221-4391.  (TDD  404/221-4391).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  October  31. 
1985. 

Bert  Silver. 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-28584  Filed  11-6-65;  8:45  am] 

BNJJNO  CODE  nSfr-OI-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
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provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  United  States  Travel  and 

Tourism  Administration 
Title:  In-Flight  Survey  of  International 

Air  Travelers 
Form  Number:  Agency — N/A;  0MB— 

0605-0007 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection 
Burden:  165,600  respondents;  27.600 

reporting  hours 
Needs  and  Uses:  The  information  is 

used  to  provide  consumer  marketing 

data  on  international  travelers. 
Affected  Public:  Individuals 
Frequency  On  occasion 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  Sheri  Fox.  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals  (202)  377-4217. 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox.  OMB  Desk  Officer,  Room 
3235.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  October  31, 1985. 
Edward  Michals. 
Departmental  Clearance  Officer. 
|FR  Doc.  85-26613  Filed  11-6-85;  8^45  am) 
BILLING  CODE  SSIO-CW-M 


Mlnortty  Business  Development 
Agency 

Financial  Assistance  Application 
Announcements;  New  York 

agency:  Minority  Business 
Development  Agency.  Commerce. 
action:  Notice. 


SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$302,300  for  the  project  performance  of 
April  1, 1986  to  March  31. 1987.  The 
MBDC  will  operate  in  the  Queens,  N.Y. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $302,300  in  Federal  funds  and 
a  minimum  of  $53,347  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 


The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonproHt  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  mhII  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resource  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date;  The  closing  date  for 
applications  is  December  12, 1985. 
Applications  must  be  postmarked  on  or 
before  December  12, 1985. 

ADDRESS:  New  York  Regional  Office, 

Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720,  New  York, 
New  York  10278,  Area  Code /Telephone 
Number  (212)  264-3282. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Sanchez,  Regional  Director  New 
York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 


(11.800  Minority  Business  Development, 

Catalog  of  Federal  Doraestic  Assistance) 

Gina  A.  Sancbei, 

Regional  Director.  New  York  Regional  Office. 

October  31, 1985. 

[FR  Doc.  85-28585  Filed  11-6-85;  8:48  am] 

BILUNQ  COOC  3S1»-f  1-M 


Financial  Aasiatance  Application 
Announcements;  New  York 

aoency:  Minority  Business 
Development  Agency.  Commerce.  . 
ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$170,000  for  the  project  performance  of 
April  1. 1986  to  March  31, 1987.  The 
KfflDC  will  operate  in  die  Rochester.  NY 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $170,000  in  Federal  funds  and 
a  minimum  of  $30,000  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonproft  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
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cost  for  pnoviding  such  astisUnoe.  It  b 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  cegioa 
for  whloh  they  are  applying. 

The  MBOC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  tf  fundhig  for  the  prt^ect 
should  continue.  Continue  hinding  will 
be  at  the  discretioa  of  MBOA  based  on 
such  factors  as  an  kfflDCs  satisfactoty 
performance,  the  availabihty  of  fonds. 
and  Agency  priorities. 

Closiag  date:  The  dosing  date  for 
applicatioiis  is  December  12. 1985. 
An)licatioas  must  be  postmarked  on  or 
before  December  12. 1985. 


:  New  York  Regional  Office, 
Minority  Business  Developnient  Agency. 
26  Federal  Plaza,  Room  3720,  New  Yoric 
New  York  1027S.  Area  Code/Telepbone 
Number  (212)  284-S262. 
FOR  nmrHoi  iNFommriuw  comtact: 
Gina  Sanchez,  Regional  Director  New 
York  Regional  Office. 

Questions  concerning  the  precedbig 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

[11.800  Minority  Business  Development. 

Catalog  of  Federal  Domestic  Assistance) 

Gina  A.  Sanchex, 

Regional  Director.  New  York  Regional  Office. 

October  SI,  188&. 

(FR  Doa  B&-28588  Filed  ll-»-85:  &45  am] 

anxiNO  cooc  ssto-zt-n 


Financial  Asstetanc*  Application 
AnnouncwiianU,  Pufto  Rico 

agency:  Minority  Business 
Development  Agency.  Commerce.     .    , 
AcnoNc  Notice. 

SUMaMRv:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  Hie  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$590,000  for  the  project  performance  of 
April  1. 1986  to  March  31, 1987.  The 
KffiDC  will  operate  in  the  San  Juan.  P.R. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $590,000  in  Federal  funds  and 
a  minimum  of  $104,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  histrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals. 


mmprofit  and  for-proUt  organizations, 
local  and  state  govcmmoits,  American 
Indian  tribes  and  edocational 
institutions. 

The  MBDC  will  {xovide  management 
and  technical  assistance  to  eligiMe 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  bnsinesses  that  have  the 
highest  potential  for  success.  In  order  to 
-accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordfaiate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  condoit  of 
information  and  assistance  regarding 
minority  business. 

Ai^lications  wiU  be  lodged  on  the 
experience  and  capabiUty  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  Individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providmg  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  Included  in  the 
apphcation:  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  a^icants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  baaed  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  &mds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  December  12. 1985. 
Applications  must  be  postmarked  on  or 
before  December  12, 1985. 


:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720,  New  York. 
New  York  10278.  Area  Code/Telephone 
Number.  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Sanchez,  Regional  Director,  New 
York  Regional  Office. 

SliPPtEMENTARY  INFORMATION: 

Questions  concerning  die  preceding 
information,  copies  of  aj^lication  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Gina  A  Sanchex, 

Regional  Director,  New  York  Regional  Office. 
October  31. 1985. 

[FR  Doc.  85-26589  Filed  11-6-85;  8:45  am) 
BIUJNO  cooc  W10-21-M 


rMMncMl  AMtolflncc  AppNcstlon 
AnnotincfiMtitC!  Puorto  Rfco 

AOINCV:  Minority  Business 
Development  Agency;  Commerce. 

action:  Notice. 


:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Pn^am  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
finds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$230,000  for  the  project  performance  of 
April  1. 1986  to  March  31. 1987.  The 
MBDC  will  operate  in  the  Mayaquez, 
P.R.  Metropolitan  Statistical  Area 
(MSA).  The  fn^  year  cost  for  the  MBDC 
will  consist  of  8^,000  in  Federal  funds 
and  a  minimum  of  $40,588  in  non- 
Federal  fimds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  funding  instrument  lor  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regiU'ding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firms's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  af^licants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
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such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  The  closing  date  for 
applications  is  December  12. 1985. 
Applications  must  be  postmarked  on  or 
before  December  12. 1985. 

Address:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720,  New  York. 
New  York  1027a  Area  Code/Telephone 
Number,  (212)  284-3262. 
FOM  FUflTHCfl  INFOfMtATtON  CONTACT: 

Cina  Sanchez,  Regional  Director,  New 
York  Regional  Office. 
SUPPtEMENTARY  MFOmiATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development, 

(Catalog  of  Federal  Domestic  Assistance) 

Gina  A.  Sanchez, 

Regional  Director;  New  York  Regionol  Office. 

October  31. 1985. 

(FR  Doc.  85-26585  Filed  11-6-65: 6:45  am) 

BiuMO  cooc  seto-n-a 


Financial  Asaictanc*  Application 
Announcement;  Puerto  Rico 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available    • 
funds.  The  cost  of  performance  for  the 
first  twelve  months  is  estimated  at 
$290,000  for  the  project  performance  of 
April  1, 1988  to  March  3, 1987.  The 
MBDC  will  operate  in  the  Ponce,  P.R. 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $290,000  in  Federal  funds  and 
a  minimum  of  $51,176  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 


highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  finn's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
-  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  The  closing  date  for 
applications  is  December  12, 1985. 
Applications  must  be  postmarked  on  or 
before  December  12. 1985. 
address:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720,  New  York, 
New  York  10278.  Area  Code/Telephone 
Number.  (212)  264-3282. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gina  Sanchez.  Regional  Director,  New 
York  Regional  Office. 

SUPPLEMENTARY  information: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development, 

Catalog  of  Federal  Domestic  Assistance) 

Gina  A.  SanclMz, 

Regional  Director,  New  York  Regional  Office. 

October  31. 1985. 

[FR  Doc.  85-28586  Filed  11-6-85:  8:45  am] 

MUJNO  CODE  3610-21-« 


National  Technical  Information 
Service 

Intent  To  Grant  ExcHieive  Patent 
License;  Endotronics,  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to 


Endotronics,  Inc.,  having  a  place  of 
business  in  Coon  Rapids,  Minnesota,  an 
exclusive  right  in  the  United  States, 
subject  to  two  existing  nonexclusive 
licenses,  to  manufacture,  use,  and  sell 
products  embodied  in  the  inventions 
entitled  "Cell  Culture  on  Semi- 
Permeable  Tubular  Membranes,"  U.S. 
Patent  Numbers  3,821,087  and  3.883,393. 
The  patent  rights  in  these  inventions  are 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.9.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
licenses  must  be  submitted  to  the  Office 
of  Federal  Patent  Licensing.  NTIS,  Box 
1423,  Springfield,  VA  22151. 
Douglas ).  Campion, 

Off  ice  of  Federal  Patent  Licensing,  VS. 
Department  of  Commerce,  National  Technical 
Information  Service. 

[FR  Doc.  85-26553  Filed  11-6-65: 8:45  am] 

MLUNQCOOC  SS1S-04-H 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Umlts  for  Certain 
Cotton.  Wool  and  Man-Made  FItMr 
Textile  Products  Produced  or 
Manufactured  in  the  RepulHIc  of  Korea 

November  4, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA).  under  the  authority 
contained  in  E.0. 116S1  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November  8, 
1985.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

CITA  directives  dated  December  21, 
1984.  January  29. 1985  and  June  3, 1985, 
(see  49  FR  50237,  50  FR  472a  and  24016), 
established  restraint  limits  for  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  Republic  of  Korea  and  exported 
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during  raes.  Under  the  termi  of  the 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  December  1, 

1982,  as  amended,  and  at  the  request  of 
the  Govenunent  of  the  Republic  of 
Korea,  the  limits  for  Categories  300/SOl, 
313.  314.  317,  32a  331.  333/394.  835. 336, 
337.  341.  345,  347/348. 410. 433/494,  435, 
440, 442,  443,  444, 445/446.  447, 448. 012. 
613.  614pt.,  631,  633/634/695,  636,  640pt.. 
641,  642. 643, 647.  and  65epL  (headwear 
in  T.S.U.SA.  numbers  703.a6ia  70341620. 
7034)530.  703i)64a  TmJOBSO.  703.06601 
703.100a  703.16ia  703.162a  703.169a 
703.16«a  and  709.1650).  are  bebig 
increased  to  account  for  swring  or  sfaifL 
The  limits  for  Categories  315. 319. 953/ 
354/653/664. 436. 438, 605pt  (cordage  in 
T.S.U.SJV.  numbers  SlOSSOa  and 
316.5800)  614pt.  (only  in  T.SAJ3JV. 
numbers  338.1000.  338.1505,  338.1506. 
338.1511,  338.1525. 338.1528.  338.1531, 
33ai552, 338.1554,  33a.l566w  a3&lS58. 
33&1562.  338.1564.  338.1568  and 
33ai572)i  eegpt.  (cordage  in  T.S.UAA. 
numbers  348.0065.  34&0075.  94&0S65, 
and  34&0575)  644. 649  and  6egpt 
(fishnets  in  T.S.U.Sj\.  numbers  366.4520 
and  355.453(4  are  being  reduced  by  an 
equal  amount  in  equivalent  square  yards 
to  account  for  the  swing  applied  to  the 
foregoing  categories. 

A  description  of  the  textile  categories 
in  term*  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Roister  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 

1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  28622).  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  StaHstical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

Waher  C  Lraahan, 

Chairman,  Committee  for  the  Implementation 

of  Textiles  Agreements. 

November  4. 1985 

CommittM  for  the  Implementation  of  Textile 
Agieementt 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC.  20229 

Dear  Mr.  Commissioner:  This  directive 
further  amends,  but  does  not  cancel,  the 
directives  of  December  21, 1964.  )anuary  29, 
1985  and  June  3, 1985.  from  the  Chairman  of 
the  Committee  for  the  Implementation  of 
Textile  Agreements,  concerning  imports  into 
the  United  States  of  certain  cotton,  wool  and 
man-made  Tiber  textile  products,  produced  or 
manufactured  in  Korea  and  exported  during 
1985. 

Effective  on  November  8. 1985.  the 
directives  of  December  21. 1984.  January  29, 
1985  and  June  3. 1985  are  hereby  amended  to 
adjust  the  restraint  limits  established  in  the 
fnllowing  categories  according  to  the  terms  of 


the  Bttateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  December  1. 1983. 
amended,  between  the  Governments  of  the 
United  States  and  the  Republic  of  Korea;  ■ 
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■  Tha  8n«*  hava  not  baan  adMlad  to  raMect  w«y  knpwts 
axpoiled  aftar  OacaaAar  31,  1984. 

•  In  Categoiy  605,  only  T.&U5A  numban  316.5500  and 
316  5800 

Mn  Category  614,  only  TS.U.&A.  nwAars  338.1000. 
3381S06,  33&1S0e.  »81511,  338.1525,  3361528, 
3381531,  338.1562.  3381564.  338.1556.  338.1556. 
338  1562,  338  1564.  336  1568  wtd  338  1572. 

•  In  Caagon  614.  only  T  S.U.SA.  nunOars  In  Ma  calagofy 
excapl  ttioae  Mad  in  toomoie  3. 

'  m  Calagory  640,  only  Vwaa  T.S.U.SA  nurrtwrt  Mad  in 
(odnote  4. 

•  In  Calegory  640.  a*  T  S.U  S.A.  numbars  In  the  call 
excapl  381  3130.  3813370,  3813558.  3814972.  381i 
381  9S35.  381S540.  381  9660  and  381.9068. 

'  In  Category  659.  oo«y  T  S  USA  nurrtoar*  703.0510, 
703  0520,  709.0530.  703  0640,  703.0560.  703.0560. 
7031000,  703.1610  703.1620,  703.1630.  703.1640.  and 
7031650. 

•m  Category  669.  only  TS.U.SA  nun<bar«  3480065, 
348  0075.  348.0S«5  and  348  0575 

'  m  Category  888.  only  T3.U.SA.  nunban  366.4520  and 
3S5.453a 


'  The  bilateral  agreement,  as  amended,  provides, 
among  other  things,  that:  (1)  During  any  agreement 
year  specific  limits  or  sublimits  may  be  exceeded  by 
certain  designated  percentages,  provided  a 
corresponding  reduction  in  e<)uivalent  square  yards 
is  made  in  one  or  more  other  sp«cdic  linita:  (^ 
under  specified  conditions  specific  limits  and 
sublimits  may  be  adjusted  for  carryforward  not 
exceed  W  percent:  and  (3)  adminislrative 
arrangements  or  adiusUneirts  may  t>e  made  to 
resolve  problems  arising  in  tlie  inipienientalian  of 
the  agreement.  " 


The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (aKl). 
Sincerely, 
Walter  C  Lenahan. 

Chairman.  Committee  for  the  Impiementalioa 
of  Textile  Agreements. 

(PR  Doc  85-28612  Filed  11-6-85: 8.-4S  am| 
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COMMODITY  RJIURES  TRADING 
COMMISSION 

Board  of  Trad*  of  ttw  City  of  Chicago; 
Financial  Timaa-Stock  Exchang*  100 
Share  Indax  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 
CommissioiL 

ACTION:  Request  for  Public  Comment  on 
Amended  Terms  and  Conditions  of 
Proposed  Commodity  Futures  Contract 

SUMMARY:  On  July  2, 1985.  the 
Commodity  Futures  Trading 
Commission  ["Commission"),  in 
accordance  with  sections  2(a)(l)(B)(iii) 
and  2{a){l)(B)(iv)(II]  of  the  Commodity 
Exchange  Act  ("Act"),  7  U.S.C.  2a(lii). 
2a(iv)(U)  (1962),  published  in  the  Federal 
Register  a  notice  of  availability  of  the 
contract  terms  and  conditions  contained 
in  an  application  by  the  Board  of  Trade 
of  the  City  of  Chicago  ("CBT')  for 
designation  as  a  contract  market  in  the 
Financial  Times-Stock  Exchange  100 
Share  Index  ("FT-SE 100").  50  FR  27333. 
The  notice  provided  for  a  sixty-day 
comment  period  which  ended  on 
September  3, 1965.  Subsequently,  the 
CBT  notified  the  Conunission  that  it 
intended  to  provide  additional 
information  relating  to  the  exchange  of 
market  information  between  the  CBT, 
the  London  Stock  Exchange  and  others 
for  purposes  of  regulatory  surveillance 
of  trading  in  the  proposed  FT-SE  100 
futiues  contract  The  CBT  requested  that 
the  Commission,  if  appropriate,  give 
notice  of,  and  seek  public  comment  on, 
this  change.  In  light  of  this  request,  the 
Commission  has  concluded  that,  in  this 
instance,  an  additional  period  for  public 
comment  is  warranted, 

DATE:  Comments  must  be  received  on  or 
before  December  9, 1985. 

ADDRESS:  interested  perscms  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CBT 
FT-SE  100  futures  contract 


46332 Federal  Register  /  Vol.  50.  No.  216  /  Thursday.  November  7.  1985  /  Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Shilts,  Deputy  Director  of 
Market  Analysis,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC  20581,  (202)  254-7303. 

SUPPLEMENTARY  INFORMATION:  The 

Commission,  on  July  2. 1985,  published 
in  the  Federal  Register  a  notice  of 
availability  of  the  terms  and  conditions 
of  the  proposed  CBT  FT-SE 100  futures 
contract  and  provided  a  60-day  period 
for  comment.  That  comment  period 
ended  on  September  3, 1985.  50  FR  27333 
(July  2. 1985).  Subsequently,  by  letter 
dated  October  17. 1985,  the  CBT  notified 
the  Commission  that  it  had  undertaken 
to  enter  into  discussions  with  the 
London  Stock  Exchange  and  others 
"regarding  the  exchange  of  market 
information  for  purposes  of  regxilatory 
surveillance  of  trading  in  the  proposed 
FTSE-100  Index  futures  contract."  The 
CBT  further  stated  that  "we  understand 
that  this  request  may  necessitate,  in  the 
Commission's  judgment,  further 
publication  in  the  Federal  Register 
concerning  this  contract  proposal." 

A  surveillance  agreement  between  the 
CBT  and  the  London  Stock  Exchange 
would  amend  the  substance  of  the  CBTs 
application  for  designation  as  a  contract 
market  in  the  FT-SE  100  Index.  The 
Commission,  therefore,  has  determined 
that  an  additional  comment  period  is 
appropriate.  This  additional  comment 
period  will  enable  the  public  to  consider 
the  intended  modification  and  to 
express  their  views  as  to  the  necessity 
for.  and  the  suggested  terms  of,  such  a 
surveillance  agreement.  Accordingly, 
solicitation  of  the  public's  views 
regarding  such  an  agreement  is  in  the 
public  interest  and  is  consistent  with  the 
objectives  of  the  Commodity  Exchange 
Act. 

Copies  of  the  CBTs  letter  of  October 
17. 1985.  together  with  the  other  terms 
and  conditions  of  the  contract,  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Copies  of 
these  documents  can  be  obtained 
through  the  Office  of  the  Secretariat  at 
the  above  address  or  by  phone  at  (202) 
254-6314. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
above  identified  issues  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581,  by  the  specified 
date. 


Issued  in  Washington.  DC  on  Noveinl>er  4, 
1985. 

Jean  A.  W«bb, 

Secretary  of  the  Commission. 
(FR  Doc.  8S-28628  Filed  ll-«-85:  a45  am] 

■HXJNQ  COOE  UC1-«t-M 


DEPARTMENT  OF  DEFENSE 

Dcpartmant  of  th«  Air  Fore* 

Air  Force  ActivttiM  for  Potential 
Conversion  To  Contract 

ACTKHC  Notice. 

The  Air  Force  recendy  announced 
three  activities  for  potential  conversion 
to  contract.  These  activities  are  to 
undergo  a  cost  comparison  to  determine 
whether  in-house  or  contract  operation 
is  more  economical:  Air  Force 
Manpower  and  Personnel  Center 
(AFMPC)  Micrographics,  AFMPC  Tape 
Library,  and  AFMPC  World-Wide 
Locator  at  Randolph  AFB.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Peggy  Martin.  Telephone  (202) 
697-4935. 
Palsy  |.  CooMr. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  85-26632  Ftled  11-6-86:  8:45  am) 

MUJNQ  COK  M10-«V« 

Delerminatlona  of  Active  Mnnary 
Service  and  Discharge;  Civilian  or 
Contractual  Personnel 

Under  the  provisions  of  section  401  of 
Pub.  L  95-202  and  DOD  1000.20. 
"Determinations  of  Active  Military 
Service  and  Discharge:  Civilian  or 
Contractual  Personnel",  the  Secretary  of 
the  Air  Force,  acting  in  accordance  with 
authority  delegated  to  him  by  the 
Secretary  of  Defense,  determined  on 
October  18, 1985.  that  the  service  of  the 
members  of  the  following  groups  not  be 
considered  active  military  service  in  the 
Armed  Forces  of  the  United  States  for 
all  laws  administered  by  the  Veterans' 
Administration: 

(1)  "Certain  U.S.  Merchant  Seamen 
Who,  during  World  War  II.  Served 
Aboard  Army  Owned  Vessels  and 
Certain  Merehant  Marine  Vessels 
Which  Were  p)perating  in  Support  of  the 
Armed  Forces  of  the  United  States,  Said 
Vessels  Having  Made  Some  Part  of  a 
Qualifying  Voyage  in  Waters  Being 
Contested  by  the  Enemy  (December  7, 
1941  to  September  15, 1945). " 

(2)  "American  Merchant  Marine  Who 
Were  in  a  Military  Invasion  During 
World  War  II." 

(3)  "Merchant  Seamen  Requisitioned 
by  [the]  U.S.  Army  for  Participation  in 
Operation  Mulberry." 


The  Secretary  of  the  Air  Force  also 
determined  on  October  18. 1985,  that  the 
service  of  the  World  War  II  group 
known  as  the  "United  States  Merchant 
Seamen  Who  Served  on  Blockships  in 
Support  of  Operation  Mulberry"  shall  be 
considered  active  military  service  in  the 
Armed  Forces  of  the  United  States  for  ' 
purposes  of  all  laws  administered  by  the 
Veterans'  Administration. 

For  further  information  contact:  Lt  Col 
Michael  Dandar  or  Lt  Col  Todd, 
telephone:  (202)  692-4744.  Office  of  the 
Secretary  of  the  Air  Force  Personnel 
Council,  (SAF/MIPC).  The  Pentagon, 
Washington,  DC  20330-144a 
Palsy ).  Cooner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  85-28633  Filed  11-6-85:  8:45  am] 
BNjjNa  COOK  saio-evM 


USAF  Scientific  Advisory  Board; 
Meeting 

October  28, 1965. 

The  USAF  Scientific  Advisory  Board 
Air  Force  Acquisition  Logistics  Center 
Advisory  Group  will  meet  at  Wright- 
Patterson,  OH  on  December  ft-10, 1985. 
The  meeting  will  convene  from  8:30  a.m. 
to  5:00  p.m.  on  December  9  and  8:30  a.m. 
to  12:00  n.  on  December  10. 

The  purpose  of  the  meeting  will  be  to 
receive  classified  briefings  on  selected 
maintainability  and  supportability 
issues  of  interest  to  the  Air  Force. 
Additionally,  special  interest  items  of 
the  AFALC  Commander  will  be  covered. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-28634  Filed  ll-«-8S:  8:45  am) 

SILUMO  coot  M10-41-M 


Department  of  tfie  Army    - 

National  Board  for  ttie  Promotion  of 
Rifle  Practice;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting. 

Name  of  committee:  National  Board  for  the 
Promotion  of  Rifle  Practice. 

Date  of  Meeting:  December  5, 1985. 

Place:  Quality  Inn,  Pentagon  City.  300 
Army/Navy  Drive,  Arlington.  VA  22202 

Time:  1330-1630 
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PropoMd  Agaoda 

1.  Executive  Officer's  keport 

2.  Review  prior  fiscal  year  closeout  (FY  85). 

3.  Review  current  fiscal  yettr  funding  vs. 
requirements  (FY  SB). 

4.  Review  requirements  for  future  DCM 
programs  {FY  87-91). 

This  meeting  is  open  to  the  public. 
Persons  desiring  to  attend  the  meeting 
should  contact  the  Office  of  the  Director 
of  Civilian  Marksmanship,  Pulaski  Bldg.. 
20  Mass  Ave  NW,  Washington.  D.C. 
20310  or  phone  (202)  272-0810  prior  to 
December  5, 1985,  to  arrange  admission, 
lohn  O.  Roach  II, 

Department  of  the  Army  Liaison  Officer  with 

the  Federal  Register. 

[FR  Doc  85-26570  Filed  11-6-85;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION    . 

Office  of  Elementary  and  Secondary 
Education 

Chapter  2  of  the!  Education 
Consoldation  and  Improvement  Act  of 
1981;  Intent  To  Repay  to  ttie  School 
District  of  Philadelphia  Board  of 
Education  Funds  Recovered  as  a 
Result  of  a  Final  Audit  Determination 

agency:  Department  of  Education. 

action:  Notice  of  Intent  to  Award 
Grantback  Funds. 

summary:  Notice  is  given  that,  under 
section  456  of  the  General  Education 
Provi8ion9-Act(GEPA),  the  U.S. 
Secretary  of  EdncBtion  (Secretary) 
intends  to  repay  under  a  grantback 
arrangement  to  the  School  District  of 
Philadelphia  Board  of  Education  an 
amount  representing  approximately  65 
percent  of  the  funds  recovered  by  the 
U.S.  Department  of  Education 
(Department)  as  a  result  of  a  final  audit 
determination  issued  on  March  31, 1983 
by  the  Department's  Office  of 
Assistance  Management  and 
Procurement  Services.  This  notice 
describes  the  School  District  of 
Philadelphia's  plan  for  the  use  of  the 
repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  these  funds  available. 

date:  All  written  comments  must  be 
received  on  or  before  December  9, 1985. 

ADDRESS:  All  written  comments  should 
be  submitted  to  Jack  A.  Simms, 
Education  Program  Specialist,  Special 
Programs  Section,  Division  of 
Educational  Support.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
FOB-6.  Room  2023.  Washington,  DC 
20202. 


FOR  RIRTHER  INFORMATION  CONTACT: 

Jack  A.  Simms,  Telephone:  (202)  472- 
7960. 

SUPPLEMENTARY  information: 

A.  Background 

On  March  31, 1983,  the  Department's 
Office  of  Assistance  Management  and 
Procurement  Services  (A\ffS)  issued  a 
final  audit  determination  that  required 
the  School  District  of  Philadelphia  (LEA) 
to  repay  $2.077,0ia09  of  Federal  funds 
misexpended  under  the  Emergency 
School  Aid  Act  (ESAA)  during  fiscal 
years  1978  through  1980.  Specifically, 
AMPS  determined  that  the  LEA  had 
failed  to  meet  regulatory  enrollment 
requirements  for  maghist  schools,  carried 
out  projects  in  ineligible  schools,  failed 
to  document  grant  charges,  assessed 
unallowable  warehouse  and  print  shop 
surcharges  to  the  grants,  and  failed  to    . 
obtain  prior  approval  of  budget       '  •  .'i.  V 
amendments.  In  addition.  AMPS 
determined  that  the  LEA  had  earned 
interest  income  on  grant  funds.  The  LEA 
has  not  requested  a  grantback  of  funds 
from  its  repayment  of  the  interest 
income. 

The  LEA  challenged  the  final  audit 
determination  in  an  application  for 
review  filed  with  the  Education  Appeal 
Board  (EAB)  on  April  29. 1983.  under  the 
authority  in  section  452(b)  of  GEPA  (20 
U.S.C.  1234a{b)).  During  the  course  of 
the  administrative  proceedings  before 
the  EAB.  the  LEA  and  the  Department 
reached  a  settlement  of  the  case.  Under 
the  terms  of  that  settlement,  the  LEA 
agreed  to  repay  $1,350,029.52  (including 
$67,246.34  that  it  ab^ady  has  repaid)  out 
of  the  total  claim  of  $2,077,056.02.  The 
LEA  submitted  a  check  in  the  amount  of 
$1,282,783.18  to  the  Department  on  May 
7. 1985. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  (20  U.S.C. 
1234e(a))  provides  that  whenever  the 
Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that — 

(1)  The  practices  and  procedures  of 
the  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
that  the  LEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  The  LEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 


to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  applicable  program, 
and,  to  the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exception:  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  LEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C  Request  for  Repayment  of  Funds 
Awarded  Under  a  GrantiMck 
Airangement 

On  June  21. 1985  the  LEA  formally 
requested  in  writing  repayment  of 
$873,802  under  a  grantback  arrangement 
This  request  represents  approximately 
65  percent  of  the  $1,350,029.52  returned 
to  the  Department  in  settlement  of  the 
final  audit  determination.  With  its 
request  the  LEA  provided  assurances 
tht  the  practices  and  procedures  that 
resulted  in  the  final  audit  determination 
have  been  corrected  and  that  the  LEA  is 
in  all  other  respects  in  compliance  with 
the  requirements  of  the  program.  Also 
included  with  the  LEA's  request  was  a 
detailed  budget  prepared  by  the  LEA  for 
the  expenditure  of  the  funds  to  be 
awarded  under  the  grantback 
arrangement 

D.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  with  section  456(a)(2) 
of  GEPA,  the  LEA.  in  its  June  21. 1985 
request  submitted  a  plan  outlining  its 
intent  to  use  the  grantback  funds  to 
foster  voluntary  desegregation,  to 
stabilize  existing  enrollment  in 
desegregated  schools  and  to  provide 
staff  development  activities  to  enable 
school  staff  to  assist  students  who  are 
entering  newly  desegregated  schools. 
Although  the  final  audit  determination 
against  the  LEA  resulted  from  improper 
expenditures  of  funds  awarded  under 
ESAA,  the  grantback  funds  will  be 
awarded  under  Chapter  2  because 
ESAA  has  been  consolidated  into  the 
Chapter  2  block  grant.  The  LEA's  use  of 
the  grantback  funds  will  be  limited  to 
the  desegregation  activities  authorized 
under  section  577(3)  and  (7)  of  Chapter  2 
in  order  to  meet  the  requirements  of 
section  456(a)(3)  of  GEPA  (20  U.S.C 
1234e(a)(3))  that  grantback  funds  be 
used  "to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted." 

Funds  will  be  used  to  promote 
voluntary  student  transfers  in  five 
schools  by  using  the  Instructional 
Enrichment  Centers  concept  which  is 
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designed  to  r«<kiGe  class  size,  increase 
e^ectiveness  of  bask  instruction  and 
expand  parental  involvement  and 
support.  Seventeen  tchoois  identified  in 
the  LEA's  desegregation  plan  will 
participate  in  a  parent  sciioiars  pro)ect 
and  an  outreach  program.  The  parent 
scholars  project  will  provide  the 
opportunity  for  parents  to  assist 
teachers  and  aides  in  the  daily 
instructknal  program.  A  series  of 
outreadi  workshops  will  bring  teachers, 
school  administrators  and  parents 
together  to  improve  communication  and 
foster  understanding  of  school  policies. 
Funds  will  also  be  used  to  conduct  a 
series  of  effective  schools  workshops  for 
principals,  teachers,  and  counselors. 

E.  The  Secretary's  Determinadon 

Based  upon  a  thorough  review  of  the 
LEA's  request  for  the  repayment  of 
funds  under  section  456  of  GEPA, 
including  the  LEA's  discharge  of  its 
payment  obligatioD  to  the  Department 
on  May  7. 1985,  the  LEA's  assurance 
described  in  Part  C  of  this  notice,  and 
the  LEA's  plan  and  budget,  the 
Secretary  has  made  the  following 
determinations: 

(1)  The  LEA  has  corrected  the 
practices  and  procedures  that  resulted 
in  the  final  audit  deterraintion,  and  the 
LEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
Chapter  2  program; 

(2)  The  LEA  has  submitted  a  plan  for 
the  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  that 
meets  the  requirements  of  the  Chapter  2 
program  and,  to  the  extent  possible, 
benefits  the  children  who  were  affected 
by  the  misexpenditures  that  resulted  in 
the  audit  exception;  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  the  LEA's  plan,  would 
serve  to  achieve  the  purposes  of  the 
Emergency  School  Aid  Act.  under  which 
the  funds  were  originally  granted. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secreary  at  the  present  time.  If  this 
information  is  not  accurte  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

F.  Notioa  of  Am  Secretary's  Intant  To 
Enter  Into  a  Grantback  Arrangement 

Section  458(d)  of  GEPA  requires  that, 
at  least  30  days  prior  to  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  the  Secretary  publish  in  the 
Federal  Register  a  notice  of  his  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  this  requirement, 
notice  is  given  that  the  Secretary 


intends  to  make  available  under  a 
grantback  arrangement  to  the  LEA  an 
amount  of  $873,802.  which  is 
approximately  66  percent  of  the  funds 
the  Department  has  recovered  as  a 
result  of  the  Department's  final  audit 
determination.  The  Secretary  bases  his 
intention  to  enter  into  a  grantbadc 
arrangement  under  Section  456  of  GEPA 
on  his  determinations  outlined  in  Part  E 
of  this  notice,  and  payment  by  the  LEA 
of  all  funds  owed  to  the  Department  as  a 
result  of  the  settlement  of  the  final  audit 
determination. 

G.  Tefou  and  Conditiona  Under  Which 
Payment  Under  the  Grantback 
Arrangement  Will  Be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subfect  to  the 
terms  and  conditions  that  the  Secretary 
deems  necessary  to  accomplish  the 
purposes  of  the  a^ected  program.  The 
LEA  agrees  to  comply  with  the  following 
terms  and  conditions  under  which 
payment  under  the  grantbadt 
arrangement  will  be  made: 

(1)  The  LEA  will  spend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  LEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  by  the  Secrefary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  by  the 
Secretary. 

(2)  biJiccordance  with  section  456(c) 
of  GEPA  and  the  LEA's  plan,  all  funds 
received  under  the  grantback 
arrangement  will  be  expended  by  June 
30,1986. 

(3)  The  LEA  miut  submit,  no  later 
than  January  1, 1987,  a  report  to  the 
Secretary  which  indicates  that  the  funds 
awarded  under  the  grantback  have  been 
spent  in  accordance  with  the  LEA's 
proposed  plan  and  approved  budget. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditure  of  funds  awarded  under  the 
grantback  arrangement. 

Invitation  To  Comment 

The  Secretary  invites  public 
comments  on  this  notice  of  intent  to 
award  funds  under  a  grantback 
arrangement  to  the  School  District  of 
Philadelphia.  Interested  persons  may 
send  written  comments  to  Jack  A. 
Simms  at  the  address  at  the  beginning  of 
this  notice.  All  comments  must  be 
received  on  or  before  December  9. 1965. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.151;  Chapter  2  of  the  Education 
Consohdation  and  Improvement  Act  of  1981} 


Dated:  November  4, 1985. 

WUUmm  |.  Bennett. 

Secretary  of  Education. 
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Offic*  of  Special  Education  and 
RahabMitativa  Sarvleaa 

National  Inatituto  of  Handicappad 
Research 

agency:  Department  of  Education. 
action:  Application  Notice  for  Field- 
Initiated  Research  for  Fiscal  1986. 


Applications  are  invited  for  new 
projects  for  Field-Initiated  Research 
^ants  for  Fiscal  Year  1966  under  the 
National  Instititute  of  Handicapped 
Research. 

Authority  for  this  program  is 
contained  in  section  204(a),  204  (b)  (3-5), 
204  (b)  (7-9).  and  204  (b)  (11)  of  the 
Rehabilitation  Act  of  1973.  as  amended 
by  Pub.  L  95-602  and  Pub.  L  96-221  (29 
U.S.C.  762(a).  762  (b)  (3-5),  762  (b)  (7-9). 
and  762  (b)  (11). 

Agencies  which  are  eligible  to  receive 
awards  under  this  program  include 
States  and  public  agencies  or 
institutions,  including  institutions  of 
higher  education,  and  private  agencies 
or  organizations,  including  both 
nonprofit  and  for-profit  organizations. 

Closing  date  for  transmittal  of 
Applications:  Applications  for  grant 
awards  must  be  mailed  or  hand 
delivered  on  or  before  Febrxiary  3, 1986. 

Applications  delivered  by  maik  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.133G,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202, 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing: 

(1)  A  private  metered  postmaric,  or  (2) 
a  mail  receipt  that  is  not  dated  by  the 
U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 
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Applications  delivered  by  hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building,  #3, 
7th  and  D  Streets,  SW.,  Washington,  DC 
20202. 
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The  Application  Control  Center  will 
accept  a  hand  delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Applications  that  are  hand 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

Available  funds:  In  Fiscal  Year  1986, 
NIHR  expects  to  fund  approximately  8 
new  Field-Initiated  Research  grants  or 
cooperative  agreements  with  an  average 
amount  of  $75,000  per  year  for  up  to 
three  years,  assuming  a  sufficient 
number  of  eligible  applications  and 
continued  availability  of  funds. 

•  However,  these  estimates  do  not 
bind  the  U.S.  Department  of  Education 
to  a  specified  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulation. 

Program  information:  The  National 
Institute  of  Handicapped  Research 
(NIHR)  is  authorized  to  support  research 
and  related  activities  under  several 
program  authorities.  This  notice 
requests  applications  under  the  Field- 
Initiated  Research  program,  a  program 
initiated  in  1984  to  encourage  eligible 
parties  to  originate  valuable  ideas  for 
research  projects  to  further  the  purposes 
specified  in  the  Act. 

In  1984.  NIHR  received  372 
applications  under  this  program:  104  of 
those  applications  were  rated  as  eligible 
for  funding  by  the  scientific  peer  review 
process,  and  NIHR  was  able  to  fund  47 
of  those  projects.  In  1985,  NIHR  received 
238  applications;  58  of  these  were  rated 
as  suitable  for  funding  by  the  peer 
review  panels  and  NIHR  was  able  to 
fund  12  new  projects  in  this  program  in 
Fiscal  Year  1985. 

The  purpose  of  the  awards  is  for 
planning  and  conducting  research  and 
demonstration  projects  in  areas  which 
have  a  direct  bearing  on  the 
development  of  methods,  procedures, 
and  devices  to  assist  in  the  provision  of 
vocational  and  other  rehabilitation 
services  to  handicapped  individuals, 
especially  those  with  the  most  severe 
handicaps.  Potential  applicants  are 
advised  to  pay  close  attention  to  the 
regulations  including  the  selection 
criteria  governing  Field-Initiated 
Research  in  34  CFR  Parts  350  and  357.  A 
copy  of  the  regulations  is  included  in  the 
program  information  package. 


Application  forms:  Application  forms 
and  further  information  may  be  obtained 
by  writing  to  or  calling  the  National 
Institute  of  Handicapped  Research,  U.S. 
Department  of  Education,  Mailstop 
3070-2305,  Switzer  Office  Building,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202  (Attention:  Peer  Review  Unit), 
telephone  (202)  732-1207.  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  732-1198  for  TTY  services. 
Requests  should  refer  to  applications  for 
Field-Initiated  Research  grants,  84.1330. 
•  Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
packages.  Applicants  should  pay 
particular  attention  to  the  page  limits  for 
applications  under  this  program. 
Government  regulations  stipulate  that 
NIHR  may  require  applicants  to  submit 
an  original  and  two  copies  of  each 
application. 

However,  the  program  information 
package  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  imposed 
under  the  statute  and  regulations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 

Applicable  regulations:  The  following 
regulations  are  applicable  to  this 
program: 

(a)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75.  77,  and  78). 

(b)  National  Institute  of  Handicapped 
Research  Regulations  (34  CFR  Parts  350 
and  357). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Gail  Perry,  National  Institute  of 
Handicapped  Research,  U.S. 
Department  of  Education,  Switzer  Office 
Building^Room  3070,  330  C  Street.  SW.. 
Washington.  D.C.  20202.  Telephone  (202) 
732-1207;  deaf  and  hearing  impaired 
individuals  may  call  (202)  732-1198  for 
TTY  services. 

(29  U.S.C.  780-762) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.133,  National  Institute  of  Handicapped 

Research) 

Dated:  November  4. 198S. 
Madeleine  Will. 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[PR  Doc.  85-26626  Filed  11-6-85:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[ERA  Dodcct  No.  8S-2ft-NQ] 

Natural  Gas  Imports;  CPEX  Pacific  Inc^ 
Application  To  Import  Natural  Gas 
From  Canada 

AOENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Notice  of  Application  to  Import 
Natural  Gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  16, 1985,  of  an  application 
from  CPEX  Pacific.  Inc.  (CPEX).  to 
import  up  to  10,000  Mcf  of  Canadian 
natural  gas  per  day  on  a  best-efforts 
basis  at  $2.75  (U.S.)  per  MMBtu.  The 
imported  volumes  are  to  be  purchased 
from  Czar  Resources  Ltd.  (Czar)  over  a 
12-month  period  beginning  on  the  date 
of  first  delivery,  and  thereafter  on  a 
month-to-month  basis  until  terminated 
by  either  party  or  until  a  maximum  of  3.4 
Bcf  has  been  delivered  imder  the 
contract,  whichever  occurs  first. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m..  December  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Olga  T.  Ronkovich,  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
Forrestal  Building,  Room  GA-098, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-9482 

Diane  J.  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  Department  of  Energy. 
Forrestal  Building.  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-6667 

SUPPLEMENTARY  INFORMATION:  In  April 

1985,  CPEX  purchased  fix>m  Reichhold 
Chemicals,  Inc.,  (Reichhold)  a  plant  in 
St.  Helens,  Oregon,  which  produces 
anhydrous  ammonia,  urea,  and  other 
fertilizer  products  used  for  agricultural 
purposes.  The  plant  uses  natural  gas  as 
a  process  fuel  and  feedstock.  The  plant 
is  currently  served  with  natural  gas 
purchased  pursuant  to  a  contract 
between  CPEX,  as  successor  to 
Reichhold,  and  Czar,  a  Canadian 
corporation  operating  natural  gas  wells 
in  thfe  vicinity  of  Fort  St.  John. 
Vancouver,  British  Columbia.  The 
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importation  of  natural  gat  under  that 
contract  was  approved  by  the  ERA  on 
September  14. 19S4.  in  DOE/ERA 
Opinion  and  Order  No.  60(1  ERA 
\  70.570).  According  to  CPEX.  the 
approval  sought  by  this  application 
would  supersede  the  ERA*s  approval  of  . 
the  earlier  contract. 

CPEX  and  Czar  have  entered  into  a 
new  contract  dated  August  28, 1986,  for 
the  continued  sale  of  natural  gas  by 
Czar  to  CPEX  for  use  at  the  St.  Helens 
plant  The  contract  provides  for  the 
purchase  and  sale,  on  a  best-efforts 
basis,  of  up  to  10,000  Mcf  of  natural  gas 
per  day  for  a  12-inoath  period  starting 
with  the  date  of  first  d^very,  and 
thereafter  on  a  month-to-month  basis 
until  termination  upon  20-days  written 
notice  by  either  party,  or  until  a  total  of 
3.4  Bcf  has  been  delivered,  whichever 
occurs  first.  The  contract  contains  no 
miniraum  purchase  obligation  or  take-or- 
pay  requirement,  ahhou^  CPEX  has 
agreed  to  purchase  all  gas  required  for 
the  St  Helens  plant  from  Czar  to  the 
extent  Czar  is  able  to  deliver  volumes 
requested  by  CPEX. 

Under  the  proposed  import 
arrangement,  the  gas  would  be  delivered 
at  the  interconnection  of  the  facilities  of 
Westcoest  Transmission  Company 
Limited  (Westcoast)  and  Northwest 
Pipeline  Corporation  (Northwest)  at  the 
international  border  between  Canada 
and  the  United  States  in  the  vicinity  of 
Sumas,  Washington.  CPEX  states  in  its 
application  that  Westcoast  has  existing 
gathering  and  pipeline  facilities  which 
will  be  utilized  in  bringing  the  gas  to  its 
interconnection  with  Northwest  at  the 
border.  Northwest  will  transport  the  gas 
to  its  interconnection  with  Northwest 
Natural  Gas  Company  (Northwest 
Natural)  at  Deer  Island,  Oregon. 
Northwest  Natural  will  then  transport 
the  gas  over  existing  facilities  to  CPEX's 
plant  near  St.  Helens,  Oregon.  CPEX 
will  bear  the  cost  of  transporting  the  gas 
from  the  Canadian  border  to  its  plant. 

The  price  of  the  imported  gas  at  the 
international  border  will  be  $2.75  (U.S.) 
per  MMBtu  during  the  initial  12-month 
period,  witfi  no  adlustments  for  any 
variations  in  the  rate  of  exchange 
between  U.S.  and  Canadian  dollars.  The 
price  may  be  renegotiated,  at  the  request 
of  either  party,  with  respect  to  any  gas 
delivered,  after  the  initial  12-inonth  term 
of  the  contract.  The  importation  of  gas 
under  this  contract  will  not  involve  the 
construction  of  any  new  facilities. 

According  to  CPEX,  the  importation  is 
in  the  public  interest.  CPEX  asserts  that 
the  provisions  of  the  gas  purchase 
contract  ensure  that  the  gas  will  be 
competitively  priced  in  the  market  and 
will  remain  competitive  over  the  term  of 
the  arrangement. 


The  decision  on  tftis  application  wiU 
be  made  consistent  with  the  DOE'S  gas 
import  poUcy  guidelines,  under  which 
the  competitiveness  ol  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1984).  The  ob)ective 
of  this  policy,  with  its  strong  emphasis 
on  competitive  arrangements  and 
contract  flexibility,  is  to  free  commercial 
parties  bom  undue  government 
interference  in  determining  contract 
terms  and  reflects  the  importance  of 
buyer-seller  negotiation.  Parties  who 
oppose  this  application  should  comment 
in  their  responses  on  the  issue  of 
comftetitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  ot 
overcoming  this  assertion. 

Other  Infotniatimi 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  appUcable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  deciston  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
altlKMigh  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.,  December  9, 1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
conunents  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  shotdd 


explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  CPEX's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
thorugh  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  October  31, 
1985. 

Robert  L.  Davies,  I 

Acting  Director,  Office  of  Fuels  Progrants, 
Economic  Regulatory  Administration. 
[FR  Doc.  8&-2B663  Filed  ll-«-65: 8:46  ain| 
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[ERA  Docket  Na  85-23-NQ) 

Northeast  Gas,  Inc.;  AppHcatfon  To 
Import  Natural  Qas  From  Canada 

AOCIWCV:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  for  Short-Term  and 
Spot  Sales. 

8U— iOHT  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  8  1985,  of  an  application 
filed  by  Northeast  Gas.  Ina  (NGI)  for 
blanket  authorization  to  import  from 
Canada  up  to  100  Bcf  of  natural  gas  for  a 
two-year  period  beginning  April  1, 1988. 
The  gas  would  be  supplied  by  various 
Canadian  pipelines  and  producers  and 
sold  by  NGI  on  a  short-term  or  spot 
basis  to  certain  gas  distribution 
companies  in  the  Northeastern  U.S.  NGI 
would  also  act  as  an  agent  for  its  U.S. 
purchaser  dimts  and  the  Canadian 
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suppUen.  TIk  specific  terms  of  eedi 
import  and  sale  would  be  negotiated  on 
an  individual  basis  inchiding  the  price 
and  voliunes.  NCI  prepoaes  to  aake 
quarteriy  reports  to  the  BPA. 

The  eppNcetieii  wes  filed  with  ^ 
ERA  pureoant  to  sectioB  3  of  Ibe  Natarai 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  hvtests.  notiom  to  Jntonreoe, 
notices  of  mterveatioB  and  written 
comneats  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notice*  of  intervoitian,  as  applicable, 
and  wiittea  coamcats  are  to  be  filed  bo 
later  tkan  4:30  pjiu  on  DeoeMber  6, 
1985. 
FON  RNRMOt  INNMNUmON  CONTACT 

Olga  Roakovidi,  Nalwal  Gas  Division, 
Economic  Regulatory  AdnunistFatton, 
Forreetal  Building.  Room  GA-098, 
1000  Independence  Avenue.  SW., 
Washington.  DC  aOStS.  (aSZ)  252-M62. 

Michael  T.  Skinker,  OfiEwe  of  General 
Counsel,  Nataial  Gas  and  Minerel 
Leasiqg.  US.  Departraent  of  Eaeisyf 
Forrestai  Building.  Roon  6E042.  lOQO 
IndepexKlence  Avenue,  SW., 
Washington.  D<j  31085.  (202)  253-6667. 

SUPPtEMmTAIIV  WrOWMATIOII.  On 

October  8, 1885.  NGI  filed  an  application 
for  blanket  authorization  to  import  up  to 
100  Bcf  of  Canadian  natural  gas  for  a 
two-year  period  begimung  April  1, 1888. 
As  proposed.  NGI  will  import  and  resell 
the  gas  to  its  U.S  purchaser  clients 
which  are  comprised  of  23  natural  gas 
distribution  companies  serving  markets 
in  the  Nor^eastem  and  Middle  Atlantic 
States.  They  are  Bay  State  Gas 
Company.  The  Berfohtre  Gas  Company. 
Boston  Gas  Conq>any,  The  Brooklyn 
Union  Gas  Company,  Celoniai  Ges 
Company.  Concmtl  Natural  Gas 
Company,  The  Connecticut  light  ft 
Power  Company.  Connecticut  Natural 
Gas  Corporatioii,  Consobdatd  Edison 
Company  of  New  York,  inc., 
Elizabethtown  Gas  Company,  Encfgy 
North.  Inc  Essex  County  Gas  Company, 
Fitchburg  Gas  A  Electric  Light  Company, 
National  Fuel  Gas  Supply  Corporation, 
New  Jersey  Natural  Gas  Company,  New 
York  State  Electric  k  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Norwich  Utilities,  Public  Service  Electric 
&  Gas  Company,  South  Jersey  Gas 
Company,  Sou^em  Connecticut  Gas 
Company.  U.G  J.  Corporation  and  Valley 
Gas  Company.  NC!  also  would  act  as 
agent  for  its  purchaser  clients  and  the 
Canadian  suppliers.  According  to  NGI. 
the  gas  wffl  generatty  be  Tised  to 
displace  alternate  fuels  or  higher  priced 
intemiptible  gas  supplies. 

NGI  etetes  the  agreements  to  purchase 
gas  under  this  andwrizadon  will  not 
exceed  two  years  ta  deration  with  most 


expected  to  laat  less  than  one  year.  Socfa 
agreements  tamy  be  subject  to  exteaasaa 
at  Ike  optioB  of  te  parties. 

NGI  asaerts  that  no  new  pipeline 
facilities  wiU  be  lequifed  in  order  to 
in^iort  the  gas.  TkaM|mrtation 
arrangeaaents  are  expected  to  be  on  a 
best-eSorts  basis  with  die  specific  terms 
to  be  negotiated  between  NGI  or  its 
clients  wad  the  Canadian  suppliers.  NGI 
proposes  to  file  quarteiiy  re^rts  with 
the  ERA  identifying  each  transaction. 

In  support  its  jqiipbGation.  NGI  asserts 
that  NGI  and  its  purchaser  cUents  ivill 
import  gas  at  rates  which,  when 
delivered,  will  be  competitive  with 
available  domestic  gas  supplies.  The 
terms  of  each  contract  will  aiaximize 
responsiveness  to  market  factors  and 
will  be  designed  to  be  price  competitive 
over  the  term.  NGI  further  asserts  that 
the  proposed  import  is  not  inconsistent 
with  the  public  interest  because  it  wHi 
allow  U.S.  Northeast  gas  consumers 
expanded  acceas  to  competitively  priced 
Canadian  supplies. 

This  application  is  one  of  a  ntonber 
received  by  the  ERA  concendng 
purchases  of  importod  gas  for  spot  and 
short-terra  blanket  opportmdties.  The 
authorization  would  provide  the 
applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term  sales  arrangements  without 
further  regulatory  action.  This 
application  is  similar  to  other  blanket 
imports  the  ERA  has  recently  approved. 

l^e  decision  on  this  application  will 
be  made  consistent  with  the  Secretary 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  siarkets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
hiterest  (49  FR8684.  Februaiy  22, 1984^ 
The  objective  of  this  policy,  with  its 
strong  emphasis  on  competitive 
arrangements  and  contract  flexibility,  is 
to  free  commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importartce  of  buyer-seHer  negotiation. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  «vri4ten  oomments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  bam  for 


any  dectsaon  on  Ae  api^cadon  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  tirith  respect  to 
this  application  wiU  not  senre  to  make 
the  pnytestant  a  party  to  the  proceeding, 
although  protests  and  coauaents 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
An  protests,  motions  to  intervene, 
notices  of  Intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  Nataral  Gas 
Division,  Office  of  Faela  Pro^aaos. 
Economic  Regulatory  Adrainistretion, 
Room  GA-076-A.  RG-n23,  Forrestai 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  They  must 
be  filed  no  later  than  4:30  p-m., 
December  9, 1985. 

The  Administrator  intends  to  develop 
a  decisional  reocml  on  the  applicatioo 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
conments  and  replies  thereto. 
Additional  procedtues  wili  be  osed  as 
naoessary  to  achieve  a  con^jlete 
oaderstandiai  of  the  facts  and  issues.  A 
party  seekhig  interventian  may  request 
that  additional  procedures  be  |»ovided. 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  aa  oral  presentation  should 
identify  tiw  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentatton  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  fachusl  iaaaes  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  fiiU  and  true  disclosnie 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  fiml  opinion 
and  order  may  be  issoed  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFRi  580318. 

A  oopy  of  NGI's  application  is 
available  for  inspection  and  copying  in 
the  Natorai  Gas  Division  Docket  Room, 
GA-^»-A.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a  JB.  and  4:30  p.m..  Monday 
through  Friday,  except  Fedraal  holidays. 


t:i!. 
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Issued  in  Washington.  DC.  on  October  31. 
1985. 

Rotwri  L  Davies, 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc  85-28664  Filed  11-6-85:  &45  am) 

aiLUNG  COOC  MW-01-M 

IDockct  PP-39EA] 

Issuance  Of  an  Order  AuttKKizing  the 
Export  of  Electricity  to  Canada;  Boise 
Cascade  Corp. 

AOCNCV:  Economic  Regulatory 
Administration,  DOE. 
ACnOM:  Notice  of  issuance  of  an  order 
authorizing  new  exports  of  electricity  to 
Canada  by  Boise  Cascade  Corporation 
(Docket  PP-39EA). 

summary:  On  October  31. 1985.  the 
Administrator  of  the  Economic 
Regulatory  Administration  (ERA)  issued 
an  order  authorizing  Boise  Cascade  to 
export  electric  energy  to  Canada. 
FOR  FURTHER  RUFORMATION  CONTACT: 
Anthony  J.  Como,  Economic  Regulatory 
Administration  {RG-22).  Department 
of  Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202) 
252-5935 
Lise  Courtney  M.  Howe.  O^ice  of 
General  Counsel  {GC-41).  Department 
of  Energy.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202) 
252-2900 

SUPPLEMENTARY  INFORMATKHI:  On 

September  11. 1985,  Boise  Cascade  filed 
an  application  with  ERA  seeking 
authorization  to  export  electric  power 
and  energy  to  its  Canadian  subsidiary. 
Boise  Cascade  Canada.  LTD. 

The  applicant  is  located  in  the  City  of 
International  Falls,  Minnesota,  and 
plans  to  transmit  21.5  megawatts  of  firm 
power  and  associated  energy  to  its 
Canadian  subsidiary  located  in  Fort 
Frances,  Ontario.  This  export  is 
scheduled  to  start  on  or  before  January 
1, 1986,  and  will  terminate  on  Diecember 
31, 1990.  Details  of  the  agreement 
between  the  applicant  and  its  Canadian 
subsidiary  were  made  part  of  the 
application. 

The  proposed  export  will  be 
transmitted  over  an  existing  6.6  kilovolt 
transmission  line  extending 
approximately  a20  miles  between  Boise 
Cascade's  U.S.  and  Canadian  plants. 
The  construction  and  operation  of  this 
international  transmission  line  was 
authorized  previously  by  the 
Presidential  permit  in  ERA  Docket  PP-39 
(formerly  Federal  Power  Commission 
Docket  E-7286). 

Notice  of  this  application  was  given 
on  September  27. 1985.  (50  FR  39162) 


stating  that  any  person  desiring  to  be 
heard  or  to  make  any  protest  with 
reference  to  this  application  should  file 
with  ERA  a  Petition  to  Intervene  or 
protest  in  accordance  with  the  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 
1.0)  within  30  days  of  the  publication. 
No  comments,  protests  or  Petitions  to 
Intervene  were  received. 

On  October  22. 1985.  ERA  staff 
completed  a  reliability  analysis  and 
determined  that  the  proposed  export  of 
electric  energy  would  not  impair  the 
reliability  of  the  U.S.  power  supply 
system.  The  Administrator  has 
concurred  with  this  detemination  and  on 
October  31, 1985,  issued  an  order 
authorizing  the  proposed  export. 

A  copy  of  the  order  and  the  staff 
reliability  analysis  will  be  made 
available  upon  request  for  public 
inspection  and  copying  at  the  DOE 
Freedom  of  Information  Library.  Room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  between  the 
hours  of  9:00  a.m.  and  4K)0  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  October  31. 
1985. 

Marshall  Staunton. 

Acting  Administrator.  Economic  Regulatory 
A  dministration. 

(FR  Doc.  85-26669  Filed  11-6-85;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Oocicet  No*.  ERS6-46-000  at  al.] 

Electric  Rate  and  Corporate 
Regulation  FHings;  Qreen  Mountain 
Power  Corp.  et  al. 

October  29. 1985. 

Take  notice  that  the  following  Tilings 
have  been  made  with  the  Commission: 

1.  Green  Mountain  Power  Corporation 

(Docket  No.  ER86-46-000| 

Take  notice  that  Green  Mountain 
Power  Corporation  (GMP)  on  October 
22, 1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  August  &  1985  between  GMP  and 
Bangor  Hydro  (BH).  The  proposed  rate 
schedule  provides  for  the  sale  of  non- 
firm  energy  by  GMP  to  BH. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  BH,  as  well  as  the 
Vermont  Pubhc  Service  Board  and 
Vermont  Department  of  Public  Service. 

Comment  date:  November  7, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Gieen  Mountain  Power  Corporation 

[Docket  No.  ER88-47-000] 

Take  notice  that  Green  Mountain 
Power  Corporation  (GMP)  on  October 
22. 1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  September  17. 1983  between  GMP 
and  New  England  Power  Company 
(NEP).  The  proposed  rate  schedule 
provides  for  the  sale  of  non-firm  energy 
by  GMP  to  NEP. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  NEP,  as  well  as  the 
Vermont  Public  Service  Board  and 
Vermont  Department  of  Public  Service. 

Comment  date:  November  7. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arkansas  Power  and  Light  Company 

(Docket  No.  ERB6-38-000] 

Take  notice  that  on  October  22, 1985, 
Arkansas  Power  and  Light  Company 
(AP&L)  submitted  for  filing  a  Power 
Agreement  (Agreement)  dated 
September  11, 1985,  by  and  between  the 
City  of  North  Little  Rock,  Arkansas 
(City)  and  AP&L.  The  Agreement 
provides  for  the  purchase  by  the  City  of 
its  full  power  and  energy  requirements 
from  AP&L  for  a  term  conunencing 
March'l,  1966  and  ending  June  30, 1991. 

The  Company  hereby  requests  that 
the  Commission  waive  its  notice 
requirement  under  Section  33.5  of  the 
Regulations  to  permit  the  filing  to  be 
posted  immediately.  This  request  is 
necessary  because  the  City  desires  a 
speedy  resolution  of  this  matter.  The 
City  is  concerned  that  if  the  filing  were 
to  take  place  within  120  days  of  the  date 
service  is  to  commence,  and  the 
Agreement  were  subsequently  rejected, 
it  would  have  insufficient  time  to 
institute  and  conclude  other 
negotiations  prior  to  the  termination  of 
the  Agreement  presently  in  effect. 

The  Company  is  submitting  billing 
comparisons  showing  what  the  rates  are 
under  the  Agreement  and  what  the  rates 
would  be  under  the  redeterminated 
rates  contained  in  the  Company's  latest 
wholesale  rate  filing,  Arkansas  Power  & 
Light  Company,  Docket  No.  ER85-563- 
000.  This  comparison  shows  that  the 
rate  under  the  Agreement  constitutes  a 
rate  reduction.  Accordingly,  the 
Company  also  requests  waiver  of  the 
Commission's  Regulations  under  Part  35 
requiring  the  submission  of  cost  support 
data. 

Comment  date:  November  7. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  The  CooDecUcul  Light  aad  Power        . 
Company 

(Docket  No.  ER8e-45-00e] 

Take  notice  that  on  October  22, 1985, 
The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  a 
proposed  rate  schedule  pertaining  to  a 
Sales  Agreement  With  Respect  to 
Middletown  Unit  No.  4  and  Montville 
Unit  No.  6  between  The  Connecticut 
Light  and  Power  Company  and  Central 
Vermont  Public  Service  Corporation 
(CVPS)  dated  as  of  July  1, 1985. 

Cl^P  states  that  the  Sales  Agreement 
provides  for  a  sale  to  CVPS  of  various 
percentages  of  capacity  and  associated 
energy  from  CL&P's  Middletown  Unit 
No.  4  and  Montville  Unit  No.  6  (Unit  or 
Units)  together  with  related 
transmission  service  commencing 
September  15, 1965  and  terminating 
April  30, 1986. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  rate  schedule  to  become 
effective  on  September  15. 1985. 

CLAP  states  that  the  capacity  charge 
rate  for  each  of  tiie  Units  is  a  rate 
determined  on  a  cost-of-service  basis  for 
the  entire  Unit.  The  monthly 
transmission  charge  is  equal  to  one- 
twelfth  of  the  average  annual  cost  of 
transmission  service  on  the  transmission 
systems  of  the  Northeast  Utilities  (NU) 
Companies  determined  in  accordance 
with  Appendix  B  to  the  Sales 
Agreement,  multiplied  by  the  number  of 
kilowatts  of  winter  capabiUty  which 
CVPS  is  entitled  to  review  during  each 
month.  The  station  service  charge  is 
equal  to  the  average  cost  of  oil-fired 
generation  on  the  system  of  the  NU 
Companies  for  the  prior  month, 
multiplied  by  CVPS's  share  of  each  of 
the  Units'  station  service  energy 
requirements. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Part  35  of  the 
Ckimmission's  Regulations. 

Comment  date:  November  7, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Dayton  Power  and  Light 
Company 

[Docicet  No.  ER86-42-000] 

Take  notice  that  on  October  21, 1985, 
The  Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an  executed 
Ihirchase  and  Resale  Agreement 
(Agreement)  between  DP&L  and  the 
Village  of  Mendon  (Me'hdon),  Ohio. 

The  proposed  Agreement  allows 
Mendon  lo  purchase  energy 
requirements  from  third  parties  who  will 
use  existing  Interconnection  Agreement 
Rate  schedules  to  deliver  the  energy 


requirements  to  DP&L  for  delivery  to 
Mendon. 

DP&L  requests  the  Commissiolti  waive 
its  notice  and  filing  requirements  and 
permit  the  proposed  Agreement  to 
become  effective  November  1, 1985. 

Comment  date:  November  7, 1985.  in 
accordance  with  Standard  Paragraph,E 
at  the  end  of  this  notice. 

6.  El  Paso  Electric  Company 

[Docket  No.  ER85-766-O00) 

Take  notice  Uiat  on  October  18, 1985, 
El  Paso  Electric  Company  (El  Paso) 
tendered  for  filing  an  amendment  to  an 
initial  rate  filing  of  September  16, 1985. 
for  an  "Interchaigge  Agreement  t>etween 
El  I>a80  Electric  Company  and  Alamito 
Company"  dated  August  23. 1985 
(Agreement).  £1  Paso  states  in  its 
amended  filing  letter  that  die  Agreement 
will  not  involve  the  Parties  as  third- 
party  participants  in  additional 
transmission  arrangements.  El  Paso 
requests  that  this  Agreement  be 
accepted  for  filing  and  made  effective 
sixty  (60)  days  firom  the  date  of  fifing. 

El  Paso  further  states  that  copies  of 
this  filing  have  been  served  upon  the 
I^iblic  Utility  Commission  of  Texas,  the 
New  Mexico  FHiblic  Service  Commission 
and  Alamito  Contpany. 

Comment  date:  November  7, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Green  Mountain  Power  Corporation 

[Docket  No.  ER8S-e51-000] 

Take  notice  that  Green  Moimtain 
F>ower  Corporation  (GMP)  on  July  23, 
1985  tendered  for  filing  as  a  rate 
schedule,  an  executed  agreement  dated 
as  of  May  19, 1982  between  GMP  and 
Western  Massachusetts  Electric  Co.  and 
Connecticut  Ught  &  Power  (the  N.U. 
companies).  The  proposed  rate  schedule 
provides  for  the  sale  of  non-firm  energy 
by  GMP  to  the  N.U.  companies. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  the  N.U.  companies,  as 
well  as  the  Vermont  Public  Service 
.  Board  and  Vermont  Department  of 
Public  Service. 

Comment  date:  November  8. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Green  Mountain  Power  Corporation 

[Docket  No.  ER86-44-000) 

Take  notice  that  Green  Mountain 
Power  Corporation  (GMP)  on  October 
22, 1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  August  5. 1982  between  GMP  and 
Boston  Edison  Company  (BECOj.  The 
proposed  rate  schedule  provides  for  the 
sale  of  non-firm  energy  by  GMP  lo 
BECO. 


GMP  states  that  a  copy  of  the  filing 
was  served  on  BECO,  as  well  as  the 
Vermont  Pubhc  Service  Board  and 
Vermont  Department  of  Public  Service. 

Comment  date:  November  7, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Green  Mountain  Power  Cocporation 

[Docket  No.  ER8e-43-000] 

Take  notice  that  Green  Mountain 
Power  Corporation  (GMP)  on  October 
22. 1885  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  May  1. 1982  between  GMP  and 
Ihiblic  Service  tlk>mpany  of  New 
Hampshire  (I>SNH).  The  proposed  rate 
schedule  provides  for  the  sale  of  non- 
firm  energy  by  GMP  to  PSNH. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  PSNR  as  well  as  the 
Vermont  Public  Service  Board  and 
Vermont  Department  of  PubUc  Service. 

Comment  date:  November  7, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Indiana  &  Michigan  Electric 
Company  ^ 

(Docket  No.  ER84-S92-003) 

Take  notice  that  on  October  11, 1985, 
Indiana  &  Michigan  Electric  Company, 
tendered  for  filing  a  notice  of  refunds 
made  to  Wabash  Valley  Power 
Association  and  Wayne  County  Rural 
Electric  Membership  Cooperative 
pursuant  to  Commission  letter  order 
dated  September  18, 1985. 

Comment  date:  November  7, 1985.  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

11.  Oiiio  Power  Company 

[Docket  No.  ER8&-51-000] 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
behalf  of  its  affiliate  Columbus  and 
Southern  Ohio  Electric  Company 
(CSOE)  tendered  for  filing  on  October 
23, 1985. 

Agreement,  dated  October  1, 1985, 
between  Village  of  Glouster,  Ohio 
(Glouster)  and  CSOE. 

The  Agreement  sets  forth  terms 
pursuant  to  which  CSOE  proposes  to 
supply  Transmission  Service  to 
Glouster. 

The  parties  request  an  effective  date 
of  November  1, 1985. 

Comment  date:  November  8, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  San  Diego  Gas  &  Electric  Company 

fnocket  No..  ER86-4&-000] 

Take  notice  that  on  October  23, 1985, 
San  Diego  Gas  &  Electric  Company 
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("SDGWi  J  tencNted  for  flnng  the 
IntercmiMcHoR  Agreenent  between 
Public  Senrke  (ConpaHy  of  New 
Mexico  FNM)  and  San  Diego  G«s  ft 
Electiic  Cbmpmy. 

The  Agreement  provkies  for  the  terms 
and  conditions  of  nteiconnectioR 
betwean  the  two  partio. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Conmiwsion  of  the 
State  of  California  and  PNM 

Commeat  dale:  Hawtmbex  8. 1985^  in 
accordaace  mtk  Standanl  fum^mpk  E 
at  the  ad  of  thaa  notiee. 

13.  Pngel  Sound  niwar  &  Light 
Cooipttiy 

[Docket  No.  BUM  «l  ggq) 

Take  notice  that  Puget  Sound  Power  ft 
Light  Corapany  ('i'liget'*)  on  October  Zt. 
1985  taKkred  iar  filii^  a«  a 
supplemaatal  rale  aciwdBlc.  dw 
TranHmaanB  Serrice  Agiuuucat, 
executed  on  Augost  1.  ISK  betweeo 
Puget  and  the  PubKc  Utility  District  Na 
1  of  Clallam  County  (tfae  "Distric:*"). 

The  Agreemeat  is  supplementing  an 
earlier  agreement  dated  July  31. 1984. 
Pugefs  Rate  Schedule  FERC  No.  81. 
which  requires  Pttget  to  atake  available 
to  tlM  Diadict  each  hour  up  to  1ft  MW  of 
capacity  ia  Puget's  toaoamiasion 
facilitiea  bvm  BPA's  Fairnumt 
Substation  to  the  Port  Townuend  Paper 
Corporatisa.  The  District  is  required  to 
pay  Puget  far  such  service  at  the  iaidal 
rate  of  601^  per  day.  Service  under 
the  Agreement  comm— cad  on  )«ily  31. 
1985. 

The  Agreement  extanda  the  60  day 
term  of  the  earlier  ayeenent  from  1984 
to  the  same  time  ^me  in  1985.  to  finish 
the  rebuilding  of  the  e§  kV  transim'saion 
line  by  the  District 

A  copy  of  the  filing  was  served  upon 
the  Distikt. 

Coounent  date:  November  7, 198S,  in 
accordance  with  Standard  Paragraph  E 
at  theendof  thisnoGce. 

14.  Southwestern  Electric  Power 


[Docket  Na  ER88-5(Mnq 

Take  notice  that  on  October  23, 1985, 
Southwestern  Electric  Power 
("SWEPCO"]  tendered  for  filing  an 
Interchange  Agreement,  dated  October 
4, 1985,  between  the  City  of  Lafayette. 
Louisiana  rLafayetteT  and  SWEPCO. 
The  Interchange  Agreement  defines  the 
terms  and  conditions  and  Exes  the  rates 
and  charges  under  which  the  parties  will 
exchange  emergency  energy, 
replacenatf  caetgy.  ecaocmiy  energy, 
short-term  firm  power  and  secondary 
energy.  SWEPCO,  with  the  concurrence 
of  Lafayette,  requests  that  the 
Interchange  Agreement  be  made 


effective  as  of  November  1. 1985,  and 
accordingly,  requests  waiver  of  the 
notice  requfremeiita  of  the  Federal 
Power  Act. 

Copies  of  the  filing  have  been  sent  to 
Lafayette  and  fo  ftie  Leuiatana  Pabtic 
Service  Cbounisnon. 

Cotmnent  dbte:  Novem^r  &  19K^  hi 
accordance  with  Standaid  Paragraph  E 
at  the  end  of  this  notice. 

15.  Western  Masaachusotta  Eteckic 
Company 

(Docket  Na  EBH'-ie-OSC^ 

Take  notice  that  on  October  2X 198S; 
Western  Massadwaatts  Bkectric 
Coaapany  ('*WMECO  or  dw  Company") 
tendered  far  fitiag  proposed  dwi^ra  to 
the  fuel  adfastment  drnse  in  its  Etesale 
Service  Rate  CD-I  puraiMut  to  whidt  h 
provides  service  to  the  Gty'of 
Westfield.  MaaaacfanaeClB  Gas  and 
Electric  Compaiqr.  tn  additioB.  the 
Compsoy  fifed  propoaad  changes  to  the 
fuel  adjusteaad  dsoae  ia  its  Rate 
Schedule  2  parsirant  to  which  it  provides 
service  to  Chester,  Masaarhwietts 
Municipai  Electric  Li^  Dcportmeirt; 
RusaeS.  Massadmsctis  Municipal  Light 
Departmeati  Flctdmr  Electric  Li^ 
Company,  htaaawrhnoetli  Electric 
Company;  and  New  Yoik  State  Electric 
Gas  Corpora  tea.  In  order  to  penatt 
these  rimwgw  Id  the  feel  adjustment 
clauses  in  WMECO's  wholesale  tarifEs, 
WMECO  has  also  requested  a  waiver  of 
the  requrpements  of  §  35.14  of  tfie 
Commission's  RegulatioBs. 

WMECO  states  that  the  revisioos  to 
the  tariffs  ace  bemg  filed  so  that  the  &tel 
cost  savings  resulting  from  the 
generation  of  test  energy  by  the 
Millstone  Unit  3  nuclear  generating  unit, 
in  which  the  Comapny  has  an  ownership 
interest  and  which  is  expected  to  begin 
producing  test  energy  shortly  after 
January  1. 1986.  will  be  treated  as  a 
reduction  in  plant  investment  rather 
than  as  a  rethiction  in  fuel  costa  to  be 
flovred  through  to  customers  under  the 
fuel  adjustment  clauses. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  the  Massachusetts  Department  of 
PubUc  Utih'ties. 

Comment  date:  November  7. 1985,  in 
accordance  with  Standard  Para'graph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shcriiW  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regalatory  Commission,  825 
North  Capittrf  Street.  NE..  Washington. 
DC  20426.  m  accordance  with  Roles  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  f18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Coaomisaiea  ia 
detenniniag  tiie  appropdate  action  tOrbe 
taken,  but  wiil  not  serve  to  make      ... 
protestants  parties  to  the  pr()Cee<fing. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commisaion  and  are  available  for  puUic 
inspection. 

H.  Any  person  desiciag  to  be  heacd.or 
to  protest  this  fiUng  should  file 
comments  mtb  the  Federal  Energy 
Regulatory  CooMnission.  825  North 
CapUol  Street.  NE..  Washingtoxu  DC 
20426,  an  or  before  the  conusent  date.    • 
Conuneats  wiH  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  takexL  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KennatkF.PIiiMb. 
Secretmy. 
(PR  Doc.  8&-aaMl  nicd  n-O-SS;  ft4fr  am) 


[Docket  Nos. 


etaL] 


Electric  Rata  aad  Corporata 

tFiiingi;PablleSarvlM 
'  of  New  Hanipohira  at  ak 

October  31. 1885. 

Take  notice  that  the  {ofiowing  Uings 
have  been  made  with  the  Comiraseiofi: 

1.  Public  Service  Company  of  New 
Hampshire 

[Docket  N&  ERW-M-OOO} 

Take  notice  that  on  October  25. 1985. 
Pubfrc  Service  Company  of  New 
Hampshire  fPSNH)  tendered  for  fifing  a 
System  Exchange  Agreement  between 
PSNH  and  Green  Kfoontain  Power 
Corporation  fGMI^. 

PSNH  states  that  the  service  to  be 
furnished  ander  the  System  Exchange 
Agreement  is  an  exchange  of  excess 
capacity  and  assodated  energy  from  the 
PSNH  system  {system  power)  for  an 
equal  amount  of  capacity  from  certain 
units  owned  by  CMP  or  in  which  GMP 
has  entitlements  (exchange  units).  PSNH 
further  states  that  the  generating  umts 
expected  to  sopply  the  system  power 
are  required  to  be  specified  by  PSNH  at 
least  twehre  hotrrs  prior  to  the 
comnnencement  of  each  exchange. 
Similarly,  the  exchange  emits  expected 
to  supply  the  capacity  to  PSNH  are  to  be 
specified  by  GMP  at  least  12  hours  prior 
to  the  commencement  of  each  exchange. 

PWTH  requests  an  effective  date  of 
January  17. 1981.  and  therefore  requests 


k 
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waiver  of  the  ConuniMion's  notice 
requirements. 

Comment  date:  November  12. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  CP  Natfonal  Corpotatioo,  Idaho  Power 
Company 

{Docket  No.  ED8fr-2-000] 

Take  notice  that  on  October  IB,  1985. 
CP  National  Corporation  ("CP")  and 
Idaho  Power  Company  ("Idaho  Power") 
filed  a  joint  application  pursuant  to 
section  203  of  the  Federal  Power  Act 
("Act")  for  authorization  for  CP  to  sell, 
and  Idaho  Power  to  buy,  CFs 
transmission  facilities  in  the  state  of 
Oregon. 

CP.  incorporated  in  the  state  of 
California,  provides  electric,  telephone 
and  natural  gas  distribution  services  in 
Arizona,  California,  Nevada,  New 
Mexico,  Oregon,  Texas  and  Utah.  Idaho 
Power,  incorporated  in  the  state  of 
Maine,  is  principally  engaged  in  the 
generation,  transmission  and 
distribution  of  electric  energy  in  Idaho, 
Oregon  and  Nevada. 

Comment  date:  November  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

$.  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER86-52) 

Take  notice  that  on  October  24. 1985 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  on  behalf  of 
itself  and  as  successor  by  merger  with 
Hartford  Electric  Light  Company 
(HELCO)  and  on  behalf  of  Western 
Massachusetts  Electric  Company 
fWMECO)  notices  of  termination  of  the 
following  Rate  Schedules: 


CL&P's 
CLAFs 
CLAF8 
CL4F8 
CL&P's 
CL&P's 
CUP'S 
CL&P's 
CL&P's 
CL&P's 
CL&P's 
CL&P's 
CL&P's 
CL&Fs 
CL&P's 
CL&P's 
CL&Fs 
CL&P's 
CL&P's 
CL&Fs 
CL&Fs 
CL&Fs 


Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rale  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 


FERC  No.  183 
FERC  No.  196 
FERC  No.  177 
FERC  No.  193 
FERC  No.  192 
FERC  No.  180 
FERC  No.  153 
FERC  No.  156 
FPC  No.  116 
FERC  No.  152 
FERC  No.  165 
FERC  No.  176 
FERC  No.  163 
FPC  No.  148 
FERC  No.  250 
FERC  No.  297 
FPC  No.  151 
FERC  No.  182 
FPC  No.  142 
FPC  No.  117 
FERC  No.  317 
FERC  No.  322 


I  Comment  date:  November  12. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Connacticut  Llgjit  and  Power 
Company 

[Docket  No.  ER8B-S9-000] 

Take  notice  that  on  October  25. 1965 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  on  behalf  of 
itself  and  as  successor  by  merger  with 
the  Hartford  Electric  Light  Company 
(HELCO)  and  on  behalf  of  Western 
Massachusetts  Electric  Company 
(WMECO)  tendered  for  filing  Notices  of 
Termination  of  the  following  Rate 
Schedules: 


CLAP'S 
CUFs 
CL&Fs 
CL&Pb 
CLftFs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CL&Fs 
CUFs 
CL&Fs 


Rate  Schedule 
Rate  Schedule 
Rale  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rale  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 


FPC  No.  143 
FERC  No.  178 
FERC  No.  311 
FPC  No.  154 
FERC  No.  194 
FERC  No.  187 
FERC  No.  301 
FPC  No.  132 
FERC  No.  195 
FPC  No.  141 
FERC  No.  182 
FERC  No.  279 
FERC  No.  181 
FPC  No.  139 
FERC  No.  159 
FERC  No.  166 
FERC  No.  188 
FERC  No.  216 
FERC  No.  296 
FERC  No.  314 
FERC  No.  319 


5.  Connecticut  Light  and  Power 
Company 

(Docket  No.  ER8e-53-000} 

Take  notice  that  on  October  24, 1985, 
Connecticut  Light  and  Power  ("CLEF') 
tendered  for  filing  on  behalf  of  itself  and 
as  successor  by  merger  vdth  the 
Hartford  Electric  Li^t  Company 
(HELCO)  Notices  of  Termination  of  the 
following  rate  schedules: 

HELCO's  Rale  Schedule  FERC  No.  145 
HELCO's  Rate  Schedule  FERC  No.  151 
HELCO's  Rate  Schedule  FERC  No.  144 
HELCO's  Rate  Schedule  FERC  No.  152 
HELCO's  Rate  Schedule  FERC  No.  150 
HELCO's  Rate  Schedule  FPC  No.  140 
HELCO's  Rate  Schedule  FERC  No.  148 
HELCO's  Rate  Schedule  FERC  No.  166 
HELCO's  Rate  Schedule  FPC  No.  110 

Comment  date:  November  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  Corporation 

[Docket  No.  ER86-57-000] 

Take  notice  that  on  October  25, 1985, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  a  revised 
Exhibit  A  to  the  Contract  for 
Interchange  Service  dated  August  1, 
1983  between  Florida  Power  and 
Seminole  Electric  Cooperative.  Inc. 
(SECI).  The  Contract  for  Interchange 
Service  is  designated  as  Florida  Power's 
Rate  Schedule  FERC  No.  97.  Exhibit  A, 


which  describes  the  points  of 
interconnection  between  Florida  Power 
and  SECI,  is  a  supplement  to  the 
Contract  for  Interchange  Service. 
Florida  Power  states  that  Exhibit  A  is 
being  revised  to  reflect  the  inclusion  of 
an  additional  point  of  interconnection. 

Florida  Power  requests  that  the 
revised  Exhibit  A  be  permitted  to 
become  effective  sixty  days  after  the 
date  of  filing.  Copies  of  the  filing  have 
been  served  upon  SECI  and  the  Florida 
PubUc  Service  Commission. 

Comment  date:  November  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Graen  Mo«Bitain  Power  Corporation 

(Docket  No.  ER86-55-0«^ 

Take  notice  that  Green  Mountain ' 
Power  Corporation  (GMP)  on  October 
24, 1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  September  18, 1985  between  GMP 
and  Fitchburg  Gas  &  Electric  Light 
Company  (FG&E).  The  proposed  rate 
schedule  provides  for  the  sale  of  non- 
firm  energy  by  GMP  to  FG&E. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  FG&E,  as  well  as  the 
Vermont  Public  Service  Board  and 
Vermont  Department  of  Public  Service. 

Comment  date:  November  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  Gas  ft  Electric  Company 

(Docket  No.  ERS3-628-009] 

Take  notice  that  on  October  23, 1985 
Kansas  Gas  &  Electric  Company 
tendered  for  filing  an  original  and  five 
copies  of  a  refund  report  pursuant  to 
Commission  letter  order  dated 
September  23, 1985.  The  report  includes 
refunds  for  Coffeyville,  Mulvane, 
Neodesha,  Wellington.  Winfield  and 
Kansas  and  Kansas  Power  and  Light 
Company  and  Kansas  Electric  Power 
Cooperative. 

The  refund  amounts  include  interest 
from  the  date  payment  was  received 
through  October  22, 1985  at  the 
appropriate  interest  rate  in  accordance 
with  18  CFR  35.19(a). 

Comment  date:  November  12, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 

[Docket  No.  ER86-^58-000] 

Take  notice  that  Northern  States 
Power  Company  (NSP),  on  October  25, 
1985,  tendered  for  filing  Supplement  No. 
4  to  the  Transmission  Service 
Agreement  Between  Northern  States 
Power  Company  and  East  River  Electric 
power  Cooperative. 


/  Vol  sa  Now  21ft  /  Thunday,  Norvvmber  7,  IMS  /  Notice* 


The  SupptoDCBt.  dated  October  3, 
1905,  reriae*  tke  owmenUp  of  the 
meters  a»  staled  ia  the  Transmssioo 
Service  AfrcenenL  East  River  will  now 
provide  aU  tile  necessary  metering 
eqaip^cal  at  eadi  poiat  of  delivery. 

The  Tr—imiirion  Service  Agreement 
is  on  nie  witk  the  Coraaussion  and  is 
designated  as  Rate  Scfaedide  FERC  No. 
331  between  NSP  and  RenvUe-Sibley 
Cooperative  Power  Assoctatioa 
(RenvUte-SiUey).  Ob  September  23. 
1985.  the  Assi^aent  of  the 
Transmission  Service  Agreement 
between  NSP  and  Renville-Sibley  to 
East  River  was  tendered  for  filing  with 
the  Commission.  This  filing  was 
assigned  Docket  Na  ER85-7B2-00a 

Comment  date:  November  12,  ISftS.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  (his  notice. 

10.  Podland  GeMnl  Ehdric  Compaoy 

[Docket  No.  ER85-aC3-00(q 

Take  notice  that  on  October  24, 1965. 
Portland  General  Electric  Company 
(PC&E)  tendered  far  Sing  an  original 
and  six  copies  of  PG&Fs  Motion  to 
Amend  Filing,  Affidavit  of  Donald  N. 
Furman.  and  a  Revised  Schedule  4  of  the 
Residential  Purchase  and  Sales 
Agreement  between  the  Bonneville 
Power  Administration  (BPA)  and  PG&E, 
ahmg  with  the  cover  letter  that 
transmitted  tfair  Schedule  4  to  BPA  and 
the  applicable  workpapers  filed  with 
BPA.  Revised  Schedule  4  reflects  the 
Power  Cost  Adjustment  for  the  first 
quarter  of  1985  which  was  effective  with 
more  meter  readinga  on  and  after 
January  3a  1985.  PG«E  inadvertentiy 
inchided  tfie  Revised  Schedule  4  froin 
the  4th  Qwaitei  19M  in  its  original  filing 
with  FERC  The  intent  of  this  motion  i» 
to  correct  that  discrepancy. 

Comment  dote:  November  12, 1986t  in 
accordsnce  wHh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Potomac  EcGson  Compaay 

(Docket  Na  E88e-2fr-ai0) 

Take  notice  diat  on  October  15, 1985 
The  Potomac  Edison  Company  tendered 
for  filing  an  original  and  six  copies  of 
Potomac  Edison's  Maryland  Retai) 
Schedaies  TP*  and  "m"  as  effective 
pent  to  September  9, 188S  and  am  vai 
beyond  September  a  1986.  This  filing  is 
made  in  accordance  with  the  Letter 
dated  September  18, 1985  in  ER85-650- 
000  from  the  Director  of  the  Division  of 
Electric  Pofwer  Appiieation  Review. 

These  rate  seheddes  are  pertinent  to 
calculatioo*  aader  the  SetdemeiH 
Agreement  rAgreeraeBt")  dated  ^ily  12, 
1985,  ctesigaated  Sopplement  No.  1  to 
Service  Agreement  3, 4  and  7  in  the 
Director's  September  19. 1965  letter. 


Under  the  terms  of  1 
calculations  will  be  made  for  prescribed 
periods  of  the  difference  between 
Schedules  "WS-HV"  and  -WS^LV"  and 
Scbednles  'TP"  and  "PH".  Those 
calcniations  wiH  be  made  in  accordance 
with  the  terms  and  conditions  of  the 
Agreement  If  the  resBlI  is  that 
Scheddes  "WS-HV"  and/or  •'WS-LV" 
produce  smaller  revenue  amotmts  than 
"PF"  and  "PH",  nothing  further  wifl  be 
done;  if  the  opposite  occars,  a  cretfit  for 
the  amoiBrt  of  the  difference  (plas 
interest)  will  appear  on  a  8ubseq«ienf 
bill  under  Schedide  "WS-HV"  or  "WS- 
LV"  to  the  affected  cnstaoMrs,  the  Cftjr 
of  Hagerstown  and  the  Towns  of 
Thurmont  and  WiUierasport  Kferyland. 

Thus.  Scfaedides  "PF*  and  "PH" 
merely  serve  as  "caps"  on  the  amounts 
to  be  collected  during  the  term  of  the 
Agreement  The  Potomac  Edison 
Company  does  not  intend  that 
Schedules  "PP"  and  "PH"  be  considered 
the  wholesale  rates  for  pwposea  of 
billing  these  castomers;  ike  schedaies 
are  filed  for  mformation  pnrposes  and 
are  not  intended  to  Avpiatx  or 
supersede  Schednles  "WS-HV"  and 
"WS-LV"  now  on  file  with  the 
Commission.  Those  Schedules.  "WS- 
HV"  and  "WS-LV".  are  being  used  to 
bill  these  castomers  on  and  after  )uly  1. 
1985.  a  procedure  accepted  by  the 
Commission  In  the  September  18, 1985 
letter. 

Under  the  terms  of  the  Af^eement.  the 
first  credit  cakulatioa  is  for  the  period 
July  1. 1966  to  September  9. 1985.  That 
caktdatiaa  reveals  that  £ar  the  period 
considered.  Schedule  "WS^iV " 
produced  higher  revenues  than  Schedule 
"W  in  the  amount  of  $7gja27.86  for 
Hagerstown  and  $a745.12  for  Thurmont 
Schedule  "PH",  on  the  other  hand, 
produced  higher  revenues  Cor  that  period 
for  William^KMt  than  did  Schedule 
"WS-4.V",  soBocrecfilfbc  thepeiiodis 
due.  For  Hagerstown  and  Thurmont  a 
credit  plus  interest  will  be  credited 
against  dieit  bdla  for  September, 
prorated  to  cover  the  S<!plniirtwi  1-g 
time  period. 

Comrnenl  date:  November  12, 1985,  in 
accordance  with  Stmdard  Para^vph  E 
at  the  end  of  this  nobce. 

Standard  Paragraphs 

E.  Any  person  desirng  to  be  heard  as 
to  protest  snid  filing  shouid  file  a  motion 
to  intervene  or  protest  witfi  the  Federal 
Energy  Regulatory  CooBnission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  ZQIza,  in  accordance  wilb  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  motions  or 
pretesta  sfaoakl  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Comnission  in 

determining  the  appropriate  action  to  be 

taken,  bnt  will  not  serve  to  make 

protestants  partiea  to  the  proceedia^ 

Any  person  wishiog  to  becana  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  ffle  with  the 

Commission  and  are  available  forpvbfic 

inspection. 

KeBMth  F.  PluaU 

Secrekuy. 
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Offlco  of  Enorgy  n— — rch 

Energy  RMoarcfi  Advisory  Board, 
Chemtotry  Ravi«w  Panel;  Op«n 
MaaUno 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Chemistry  Review  Panel  of  the 
Energy  Research  Advisory  Board 
(ERAB). 

Date  and  Ttne:  November  18, 1985 — 
1K)9  pjn.-10A>  p.m. 

Place:  Department  of  Energy,  1000 
IndepMidence  Avenne  SW.,  Room  4A- 
110.  Waahtagton.  DC2868& 

Contact:  Williaoi  L  Woodard, 
Department  of  Energy.  Cffice  of  Enec^ 
Research,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585,  (202]  252- 
5767. 

Purpose  of  the  Pferant  Board 

To  advise  the  Departaient  of  Eactgy 
(DOE)  on  the  overall  research  and 
development  coodacted  in  DOB  and  to 
provide  long-range  gaidaace  in  these 
areas  to  the  Department 

Puipuse  of  the  Pane* 

The  Chemistry  Review  Panel  is  a 
subgroup  of  ERAB  and  reports  to  the 
parent  Board.  The  Chemistry  Review 
Panel  will  review  the  National  Research 
Council's  report.  "Opportunities  in 
Chemistrjr"  and.  in  particular,  assess  its 
specific  suggestions  for  nitiativcs  that 
are  recommended  for  the  Department  of 
Energy. 

Tentativa  Aganda 

•  Discussion  of  charge  letter. 

•  Further  meeting  schedule. 

•  Briefing  by  National  Research 
Council  on  "Opportonities  in 
Chemistry". 

•  Briefings  by  DOE  and  other  Federal 
Agencies  spoHsoring  research  in 
chemistry. 

•  Public  Comment — 18  minute  rule. 

Public  Partidpadon 

The  meeting  is  open  to  the  public 
Written  statements  a»y  be  filed  with 


IE  /  Voi  Sfk  Na  zm  f  Thurrfay.  Nweoibgr  7» 
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the  Panel  either  before  or  alt«s  tk* 
meeting  Members  of  the  public  who 
wish  tn  make  oral  statements  pertaining 
to  agenda  ftems  should  contact  Wiltiam 
Woodard  at  the  address  or  tefepiione 
number  listed  above.  Requests  most  be 
received  5  days  prior  to  die  meeting  and 
reasonabfe  provisions  wiH  be  made  to 
include  the  presentation  on  the  agenda. 
The  Cfcairpersun  of  the  Panef  is 
empowered  to  condnct  the  meefing  in  a 
fashiorr  that  wiff  fecifitate  the  cnderiy 
condiict  of  business. 

Minutes  af  lh»  Maetiaf. 

AvaQaUe  fisr  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-igo,  Forrestal 
Building,  )000  Independence  Avenue 
SW.,  Washington,  DC,  between  9:00  ajn. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  WMiiiagtai.  DC  an  October  2fli 

198S. 

ChariesE.Calhaf. 

D^utyDincton  Sdeaa  amt  TecMnoJogy 
AffairsStaff.  Offica  ofEmef^  Bxaeareh. 
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EfMrgy^l 

Civilian  Mudaar  Ww$m  Panai^  Opan 

Maeting 

Notice  is  heseby  given  of  the  loUowing 
meetiiig: 

Name:  Civilian  Nuclear  Po«ver  Panel 
of  the  Energy  Research  Advisory  Board 
(ERAB). 

Date  and  Tune:  November  19,  ISffi— 
10:00  a.m.-5KX)  p.ra. 

Place:  Department  of  Energy,  1600 
Independence  Avenue  SW.,  Room  8E- 
089,  Washington,  0020565. 

Contact:  Charles  E.  Cathey. 
Department  of  Energy.  Office  of  Energy 
Research,  1000  Independence  Avenue 


S W,  Washsasfio)^  DC  Wbm.  (262)  252- 

2263. 

Purpose  of  the  Parent  BeaEd 

Ta  admic  tiK  QefMstiiient  e<  Eaesgjr 
(DOei  OD  the  overall  lesearcb  moA 
development  conducted  in  DOE  ami.  to 
provide  long-range  ^udaace  ia  these 
areas  to  the  DepartiMnt. 

Pui pusher  the  ^vnef 

The  CiriliaB  Naeleat  PD«wer  Panel  ia  • 
subpoop  of  ERAB  and  sepetts  te  the 
parent  Boerd.  The  purpoee  ef  die  Pwel 
is  t»  review  the  Strate^  Plea  Ibr  dte 
Civilian  Reactor  Research  aad 
Development  Maa  now  beinf  prepared 
by  the  Depwtment  of  Eneigsr. 

Tentative  Agenda 

•  Oigenizatioa  of  subytnipa  and  task 
assignments. 

•  Briefrng  en  Bodear  waste  issues. 

•  ft*fefinganregHl»tory  ffiid/or 
uranium  eimchment  issues. 

•  Panel  discussion  of  brrefhigs. 

•  Establish  next  meefing  dates  and 
schedule  for  completion  of  report 

•  Public  conuneni  (10  aiinute  rul^ 

Public  Pntie^tfen 

The  MggtiBg  ig  open  to  the  pubhc. 
Written  statements  may  be  filed  with 
the  Panel  either  before  oc  after  the 
meeting.  Members  of  the  pubhe  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Charles 
Cathey  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 


Transcrpla 

Available  for  public  review  and 
copying  at  thefteedom  ef  InformaHon 
Public  Reeding  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC  betvmen  9i00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  hokdays. 

iMMsd  at  Waaiuagtaa  DC  oa  October  30,. 

Chadss  C  Cathey 

Deputy  BiTBclor,  Science  tuitf  Tedmolagy 
Affairs  Staff,  Off  ire  of  Energy  Research. 
[FR  Da&tt-2a6ea  Filed  U-«>«;  M6  aai^ 
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OfWo  Of  Hearings  and  Appeals 


CaaMHIed;  Week  af 
TnroojH  Octoeer^  i  T,  Y995 

During  the  Week  of  October  4  thorugh 
October  H,  1985,  the  applications  for  or 
other  relief  listed  in  the  Appendix  to  this 
Notice  were  Wed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  Hsts 
have  also  been  iacluded 

Under  DOE  procedural  regnhitions,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  tSgE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  wtthki  ten  dajrs  of 
service  of  notice,  as  prescribed  in  the 
procedural  re^detkms.  For  purposes  of 
the  regu^tioBs,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  i^ 
receipt  by  an  aggrieved  person  of  acttial 
notice.,  whichever  occurs  first.  Ali  such 
comments  shall  be  filed  with  the  0{&% 
of  Hearings  and  Appeals^  Departaaent  of 
Energy,  Washington,  DC  20585. 

Dated:  November  1. 198S. 
George  B.  Breznay, 

Director,  Off  ice  ef  Hearings  enrdAppeata. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeacs 

[Week  o(  October  4  through  October  11. 19651 


Sepl  16.  II 
Oct  4.  ISM 

Octe.i99« 

0»- 


Nane  and  tocaHon  or  wfi*cant 


Eeanomic  Regalaftry  AdmnielnMian.  Washington.  DC. 
Hm»m  01  Camfft,  me..  Aueiiv  TX 

Oatk  Oi  A  ReiwMg  Corp.^M<liMukee.  Wl 


OB  Moeiev.  Jr..  Wtahmglorv  DC. 


HRZ-0Z70 


KflD-OOei  and  KRH- 

oaoi 


KGF-eOS* 


rype  ot  nbMiiaaiQn 


Intertocutory  order  H  granted  CantoMatod  Matenals.  Inc  «i>ouU  be  com- 
peted t»  produce  the  addWonaf  witnesses  10  l^stWy  at  Itte  evidenllar> 
heamg. 

Motkxvier  dscovery  and  request  for  evidentiafy  hearing.  N  grained:  Docow 
e^  wouM  be  granted  and  an  evi^ntlaT  hearm^  wnM  tse  convened  m 
tcewcaei'i  with  the  Statemenr  of  OfeiBCkana  mMmmA  br  «padM  Oil 
Company  in  response  to  tfie  Propeeed  Remedial  Order  (Caaa  Ma.  HdO- 
9229)  isseed  to  the  (irm 

SuwIanwnW  order  If  lyanlad:  da*  Oil  a  IWinng  CarpoMttort  woaM  be 
requMd  to  provide  tfie  Eoenemic  Be»il«lor»  Administraliao  wdb  tevned 
cost  calculations  concerning  a  payment  received  from  Texaco  Inc..  as  Itve 
ioaulkota  1973  crude  oUaxehange  agraemant 

Miplaaiawlalian  of  special  refund  prooaduias.  U  panted:  The  OMae  oi 
Hearings  and  Appeals  would  imptement  Special  Refund  Procedures  pursu- 
aM  ID  to  CFR  Pan  205.  Subpart  V  m  nj—aclmi  wdk  tte  SmiIbii»ih  29. 
Xe&CawaonI  Order  entered  mto  wM)  O.a  Mobley.  Jr. 
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Refund  Appucations  Received 


10/7/8S.... 

to/8/as... 

10/7/B5.... 

io/7/es_. 

10/7/85  ..^ 
10/«/85._ 
10/9/SS-. 
10/8/S6- 
10/»/85_ 
10/»/85.._ 
10/7/B5— . 

K)/11/K_. 
10/11/M-. 

io/7/as_ 

10/7/85- 

10/9/8S 

10/«/e5.... 
10/9/«5_.. 
10/»/85_ 
10/9/a6_ 


NmwoI  fMund  pvooMdbtt/ 
NVN9  Of  fVMno  flpplcsnR 


An*iel/VitNO  PaMaun  M 


(Mt/TimiiwriM  AMnaa,  Inc. 

ChwapHm/W^na  KingriwKl 

Hvili/nayLBMfan. 


Cougar/Lyman  Jonaa 

Si  JanwaatA  Rtai  CompMiy.. 
GuH/Stw  Taubar  GuN 


HMfey/K«L  CM  Company- 
Ganr/lO.  CM  Company—. 


tm. 


Good  Hopa/CoaaW  RaMng  • 

Ine. 
Coina/Naa  Jaraay. 


Cofina/ConMcicut 

Nrtofwl  Hrthwi/Cofwudicui 

PitoPMo/( 
BifeMga/Connactcul 
Parry  Gaa/Connaelieul. 


CaaaNa 


RF4O-3056. 
RF13»-140. 

BF40-3057. 

HF187-*. 

RF193-7. 

Pfa«»-1. 

RFiaO-32. 

RF40-306a 

RF161-71. 

RF47-19 

RFa01-1. 


nM2l-10 
RFia»<B. 
HF188-7. 

RQ2>237. 
n09-238 
nCB-239 

no3-24a 
nos-841. 

RQ8-»42 
nQ1S3-M3. 
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lmpl6in«ntoyon  of  Special  Refund 
Procedures 

AQENCv:  Office  of  Hearings  and 
Appeals.  DOE. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  a  $50,174  consent  order  fund 
to  members  of  the  public.  This  money  is 
being  held  in  escrow  following  the 
settlement  of  an  enforcement  proceeding 
involving  E.B.  Lynn  Oil  Company  of 
Allentown.  Pennsylvania  (Case  No. 
HEF-0064). 

DATE  AND  AODRCSS:  Conunents  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  Lynn  Consent 
Order  Proceeding,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  Case  No.  HEF-0064. 
FON  RmTMER  WRNWATION  CONTACT: 
Richard  W.  Dugan.  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  252-2860. 
SUPPLEMENTARY  INTOIWIATION:  In 
accordance  with  J  205.282(b)  of  flie 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  forth  below.  The  Proposed 
Decision  relates  to  a  Consent  Order 


entered  into  by  EB.  Lynn  Oil  Company 
(Lynn)  of  Allentown,  Pennsylvania  and 
the  DOE  which  settled  possible 
regulatory  violations  in  the  firm's  sales 
of  motor  gasoline  during  the  consent 
order  period,  May  1. 1979  through  April 
30.198a 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  escrow  account  funded  by  Lynn 
pursuant  to  the  Consent  Order.  The  DOE 
has  tentatively  established  procedures 
under  which  purchasers  of  Lynn  mofor 
gasoline  during  the  consent  order  period 
may  file  (daims  for  refunds.  Applications 
for  refund  should  not  be  filed  at  this 
time.  Appropriate  public  notice  will  be 
given  when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  begiiming 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  and  5.-00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 

Dated:  November  1, 1985. 
George  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 
November  1, 1985. 

Name  of  Firm:  E.  B.  Lyim  Oil  Co. 

Date  of  Filing:  October  13. 1983. 

Case  Number  HEF-0064. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refimds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  the  IX)E  regulations.  See  10  CFR  Part 
205.  Subpart  V.  The  ERA  filed  such  a 
petition  on  October  13, 1983  requesting 
that  the  OHA  implement  a  proceeding  to 
distribute  funds  received  pursuant  to  a 
Consent  Order  entered  into  by  the  DOE 
and  E.  B.  Lynn  Oil  Company  (Lynn)  of 
Allentown.  Pennsylvania. 


I.  Background 

Lynn  sells  motor  gasoline  to  other 
motor  gasoline  marketers  (resellers  and 
retailers)  and  in  bulk  to  certain  end- 
users.  Lynn  was  therefore  a  "reseller^ 
retailer"  subject  to  the  Mandatory 
Petroleum  Price  Regulations  set  forth  at 
10  CFR  Part  212.  Subpart  F. 

An  ERA  audit  of  Lynn's  business 
transactions  during  the  period  May  1, 
1979  through  April  30. 1980  (the  audit 
period)  revealed  possible  overcharges 
totalling  $121,279.32  in  sales  of  motor 
gasoline  to  Lynn's  five  classes  of 
purchaser.  Subsequently.  Lynn  entered 
into  a  Consent  Order  with  the  DOE  on 
September  20, 1981  in  order  to  settle  all 
disputes  and  claims  between  Lynn  and 
the  DOE  regarding  Lynn's  compliance 
with  the  DOE  price  regulations  in  sales 
of  motor  gasoline  during  the  audit  period 
(hereinafter  referred  to  as  the  consent 
order  period).  The  Consent  Order  refers 
to  the  ERA'S  allegations  of  overcharges, 
but  notes  that  no  formal  findings  of  ^ 

violations  were  made.  Additionally,  the    ^ 
Consent  Order  states  that  Lynn  does  not 
admit  it  committed  any  such  violations. 

In  the  Consent  Order.  Lynn  agreed  to 
refund  $11,182  directly  to  members  of  its 
two  end-user  classes  of  purchaser  and 
remit  $42,063  to  the  DOE  for  deposit  in 
an  interest-bearing  escrow  account.  This 
Proposed  Decision  and  Order  concerns 
the  distribution  of  the  funds  that  were 
deposited  in  the  escrow  account,  plus 
accrued  interest.' 

II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 
a  result  of  an  enforcement  proceeding. 
10  CFR  Part  205,  Subpart  V.  It  is  DOE 
policy  to  use  the  Subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  \  82,553  (1982):  Office  of 
Enforcement,  9  DOE  fl  82,508  (1981); 
Office  of  Enforcement,  8  DOE  \  82,597 
(1981)  (hereinafter  cited  as  Vickers]. 
After  reviewing  the  record  in  the  present 
case,  we  have  concluded  that  a  Subpart 
V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  Lynn 
consent  order  fund.  We  therefore 
propose  to  grant  the  ERA's  petition  and 
assume  jurisdiction  over  distribution  of 
the  fund. 


■  Lyno  remitted  a  total  of  $50,174  to  the  DOE  This 
amount  includeB  interest  on  Lynn's  installment 
payments  of  the  consent  order  amount  to  the  DOE. 
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III.  Propoaed  Refund  ProcedurM 

A.  Eligible  Claimants 

We  propose  that  the  Lynn  consent 
order  fund  be  distributed  to  claimants 
who  can  satisfactorily  demonstrate  that 
they  were  injured  by  the  firm's  alleged 
regulatory  violations  and  have  not 
already  received  direct  refunds  from 
Lynn.  As  indicated  earlier,  Lynn's  end- 
user  customers  received  direct  refunds 
from  Lynn  pursuant  to  the  Consent 
Order.  They  will  therefore  not  be 
eligible  for  refunds  in  this  proceeding. 
Accordingly,  we  expect  that  the 
claimants  in  the  Lynn  refund  proceeding 
will  belong  lo  one  of  the  other  three 
classes  of  purchaser  which  did  not 
receive  refunds  directly  from  Lynn,  i.e., 
resellers  (including  retailers)  of  Lynn 
motor  gasoline  in  Lynn's  classes  of 
purchaser  1,  3,  or  4. 

These  three  classes  are  described  in 
the  ERA  audit  file  as  follows: 

Class  1:  Large  volume  reseller  which 
purchased  trailer  loads  of  Lynn  motor 
gasoline. 

Class  3:  Retail  gasoline  station  which 
received  shipments  of  over  7,000  gallons 
per  month  from  Lynn. 

Class  4:  Retail  gasoline  station  which 
received  shipments  of  less  than  7,000 
gallons  per  month  bom  Lynn. 

The  ERA  audit  file  identifies 
customers  in  each  of  the  three  classes, 
but  does  not  list  customer-specific 
overcharge  amounts.'  These  customers 
are  listed  by  class  in  Appendix  B  to  this 
Proposed  Dedsimi  and  Order.  We 
recognize,  however,  that  there  may  be 
other  resellers  who  purchased  motor 
gasoline  from  Lynn  and,  who  may  have 
been  injured  by  Lynn's  pricing  practices 
during  die  consent  order  period.  We 
therefore  also  propose  to  accept 
applications  for  refund  from  reseller 
customers  not  listed  in  Appendix  B, 
provided  they  can  prove  that  they  were 
injured  by  Lynn's  alleged  pricing 
violations. 

B.  Showing  of  Injury 

To  demonstrate  injury,  a  reseller 
claimant  must  provide  evidence  that  it 
would  have  maintained  its  prices  for  the 
motor  gasoline  purchased  from  Lynn  at 
the  same  level  had  the  alleged 
overcharges  not  occurred.  While  there 
are  a  variety  of  ways  to  make  this 
showings  a  reseller  should  generally 
demonstrate  that  at  the  time  it 
purchased  motor  gasoHne  from  Lynn, 


market  conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  See  OKC  Corp./ 
Hornet  Oil  Co..  12  DOE  1 86.168  (1985), 
Tenneco  Oil  Co./Mid-Continent 
Systems.  Inc.  10  DOE  1 85,000  (1982).  In 
addition,  a  reseller  will  be  required  to 
show  that  it  had  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  recover  the 
increased  costs  associated  with  the 
alleged  overcharges  by  increasing  its 
prices.'  The  maintenance  of  baidcs  will 
not,  however,  automatically  establish 
injury.  See.  e.g.,  Tenneco  Oil  Co./ 
Chevron  USJL.IO  DOE  1 85,014  (1982). 

C  Applicants  Claiming  a  Refund  of 
$5,000  or  Less 

In  this  case,  we  propose  to  adopt  a 
presumption  of  injury  which  has  been 
used  in  many  previous  special  refund 
cases.  We  %vill  presume  that  applicants 
who  are  claiming  small  refunds  ($5,000 
or  less)  were  injured  by  the  alleged 
overcharges.  We  recognize  that  making 
a  detailed  showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amounts  of  Lynn  motor  gasoline.  For 
example,  such  firms  may  have  limited 
accounting  and  data-retrieval 
capabilities  and  may  therefore  be 
unable  to  produce  the  records  necessary 
to  prove  the  existence  of  banks  of 
unrecovered  costs,  or  that  they  did  not 
pass  on  the  alleged  overcharges  to  their 
own  customers.  We  also  are  concerned 
that  the  cost  to  the  applicant  and  to  the 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  of  injury  not  exceed  dte  amount 
of  the  refund  to  be  gained.  In  the  past 
we  have  adopted  a  small  claims 
procedure  to  assure  that  the  costs  of 
filing  and  processing  a  refund 
application  do  not  exceed  the  benefits. 
See  e.g..  Aztex  Energy  Co.,  12  DOE 
1 85,116  (1984);  Marion  Corp..  12  DOE  \ 
85,014  (1984)  [Marion).  We  will  adopt 
such  a  procedure  in  this  case.  Therefore, 
any  applicant  claiming  a  refund  of 
$5,000  or  less  need  not  make  a  detailed 
showing  of  injury  in  order  to  be  eligible 
to  receive  a  refund.* 


*  In  two  instances,  the  same  firm  appears  as  a 
customer  in  one  of  Lynn's  end-user  classes  and  in 
one  of  its  reseller  classes.  These  two  customers,  as 
well  as  any  other  customers  who  flt  this  description, 
will  be  eligible  to  apply  for  refunds  only  on  the 
basis  of  those  volumes  which  they  purchased  from 
Lynn  and  resold. 


*  Retailer  applicants  will  not  be  required  to 
submit  bank  information  in  connection  wtth  sales 
made  after  July  15. 1979.  the  date  on  which  the 
amendment  lo  the  price  rule  eliminating  the  banking 
requirement  for  retailers  became  effective.  44  FR 
42541  (July  19, 1979). 

*  As  in  prior  refund  cases,  resellers  whose 
calculated  refund  exceeds  the  threshold  amount 
may  elect  to  apply  for  a  refund  of  $5,000  without 
being  required  to  make  a  detailed  demonstration  of 
injury. 


D.  Spot  Purchasers 

We  further  propose  that  resellers  that 
made  spcrf  purdmses  from  Lynn  be 
ineligible  to  receive  a  refund,  even  a 
refunid  below  the  threshold  level,  unless 
they  can  make  a  showing  that  rebuts  the 
presumption  that  they  were  not  injured. 
As  we  have  previously  noted,  a  spot 
purchaser  tends  to  have  considerable 
discretion  in  where  and  when  to  make 
purchases  and  would  therefore  not  have 
made  spot  purchases  of  Lynn's  product 
at  increased  prices  unless  it  was  able  to 
pass  throU;^  the  full  amount  of  the 
alleged  overcharges  to  its  own 
customers.  See  Vickers.  8  DOE  at 
85,39&-e7.  Accordingly,  in  order  to 
overcome  the  rebuttable  presumption 
that  it  was  not  injured,  a  spot  purchaser 
should  submit  evidence  to  establish  that 
it  was  unable  to  recover  the  prices  it 
paid  for  Lynn  motor  gasoline  and  that  it 
did  not  have  discretion  as  to  where  and 
when  to  make  the  purcha8e(s)  upon 
which  its  refund  claim  is  t>ased. 

E.  Calculation  of  Refund  Amounts 

We  pn^Mse  to  use  a  vohmietric 
method  to  divide  the  consent  order  fund 
among  appticants  who  demonstrate  that 
they  are  eligible  to  receive  refunds.  This 
method  presumes  that  the  alleged 
overcharges  were  spread  equally  over 
all  the  gallons  of  the  consent  order 
product(s)  sold  by  a  consent  order  firm. 
See,  e.g.,  Vickers.  In  most  Subpart  V 
proceedings,  one  volumetric  amount  is 
established  which  is  applicable  to  all 
products  and  all  eligible  appUcants. 
However,  we  have  used  more  than  one 
voliunetric  amoimt  when  necessary  to 
effectuate  the  restitutionary  purposes  of 
Subpart  V.  See,  e.g.,  Blex  Oil.  Inc.,  et  al., 
13  DOE  1 85.019  (1985)  (Blex)  (separate 
volumetric  amounts  for  No.  2  heating  oil 
and  motor  gasoline  in  cross  Oil  Co. 
proceeding).  Moreover,  in  prior  cases  we 
have  used  the  information  contained  in 
the  ERA  audit  file  to  fashion  a  refund 
plan  which  is  likely  to  correspond  more 
closely  to  the  injuries  experienced  than 
would  a  plan  based  solely  on  a 
volumetric  approach.  See,  e.g.,  Marion 
(applicant  could  choose  between 
volumetric  refund  and  pro  rata  share  of 
alleged  overcharges).  In  the  present 
case,  we  will  persume  that  the  effects  of 
the  alleged  overcharges  were  dispersed 
equally  within  each  individual  reseller 
class  of  Lynn  customers,  and  not  equally 
over  all  sales  to  all  customers.  We  do  so 
because  the  ERA  audit  file  in  the 
present  case  contains  sufficient 
information  for  us  to  conduct  a  class  by 
class  analysis  of  the  alleded 
overcharges.  This  analysis  indicates  that 
there  is  a  marked  difference  in  the 
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amount  of  the  per  gallt 
allegedly  experienced  by  each  of  the 
three  dhiMCT.  TI%erefore.  in  order  to 
distritnfle  flie  lefuiid  monies  ts  fhsns  in 
a  maiiiRi  whicJi  moredoscAy 
appiwiiuMtes  their  «ehial  injury,  tve 
propose  fo  grant  inuiius  to  UBuiiaifls  in 
I  lie  rime  ^fosses  tn  costosier  ussetS  on 
three  nHeTeirt  vwuRietnc  inuiiu 
amooMs.  See,  e^.,  CeUfms  OH  Co.,  13 
DOe^  •5.«I77  at  B8.n3  n.T  fmi5).  and 
Eugene  Efidlicott.  13  OOE^  «5,«S6  «l 
88.ZS8  n.ViilMSf  {ooiRoiiMtion  <ff  pro 
ruio  '^^RRe  "Oi  aiie^eo  overcBttYvee  ano 
volume%<ic  presomptHNi  For  certain 
classes  of  pardwseT^.  Seeofeo  Bfejt.  th^ 
volumetnc  refund  aawuiH  is  catctAated 
by  diviAng^ie  oBBBoil  order 'setAemetft 
amomrt  iMi  ibirta  WIl  %•  eadh  <^m  of 
pwdMUU  %y  tbe  fHowagt  of  motor 
gasoline  wld  fay  the  oonflont  order  finm 
to  that  cfaM during 4lieootneHtopder 
periodL*  Tkm  yer  ^iDon  votamtftric 
reioBd  jiohiuMu,  eiodunve  «f  intereot. 
are  setiarth in  AppendiK  A*  An  ohgiWe 
claimant's  veCnd  wfll  W  cailoi^htod  %y 
multiplying  the^prtipnate  valumettic 
refund  amount  by  the  mumber  oT  gallons 
of  motor  ganiine  it  9 
LymdHimtlfaei 
As  m\ 
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$15.00  fa 

fouadi 

refund  caaes  tkal  Ike  coat  «f  paaoessing 

claian  iawbiohadiBdb^resamktiH' 

amotarta  ieaa  Ihaa  ttSJOwrtnwighs  the 

benefits -of  nealilaliaBiB  tkate 

situakioBs.  J«e.  e^  £ikai  Oi/ Cb.. « 

DOE  |<a2^1  a(«S22S;(»«S). 

Keiuad4|pplioafiaH  in  theL|ma 
prooeedUag  ahMiy  Ml  he  filed  UBtil  «£tH- 
isBuaaceaf  a  fiaal  TTrniainn  ind  Oiiihji 
Detailed  pncadtmeB  for  iilk^ 
applicatiaaa  woH  be  pnnded  ia  *e  laud 

" — '- ^TT^  IrA^x  fWaii  dinrTfii^  iff 

any  oT  the  iaada  «ecerued  as  «  Jesuit  of 
the-TnnsontOfcderiavatMedinlhis 
pr»/.».wi;^  >..^  L..Y-"'  *ir  yiitrlarimc  the 


°  Pacfiiit  ■rtii  IB.  Irtgreent  amount  for  eaeh 
claasnf  puckaaernqiMBaentf  a  ihare  af  tlie  tntal 
consent  order  fund  that  is  praportlonal  to  the  share 
of  the  total  alleged  orerdiarges  experienced  by  that 
ciaM. 

*  We  recapaKlhtf  fte-inipact  on  am  individidl 
purofadaer  omMhrnmhttagKalta  tham  the 
applicable  tuiluiBeUic  tefcind  amaunt  and  we 
propose  niat  anynnirdtasertw  allowed  to  file  a 
refund  ifiiAicaltan  baaed  tm  a  claim  (hat  it  st/ffered 
a  di^aiaBMiaBale:aouiV'aB  axesutt  Of  Lnnta 
pricincfaacticea.  Sae.-e^.  AmteJ.  Inc.  IzaOEl 
8SJ73  at  88,233-84  (1964):  SidSicbardsoa  Carbon  » 
Cosoline  Co.  am}  7{whardson  Products  Co./ 
Smwrlond  Propane  Co..  TZ'BOE^flS.OS*  at  8e.1M 
( 1984)  and  caaes  dtadUvna. 

^  One  LynnaHlaaac.AaineBt  Garage,  was  hatad 
a$,lieine4ii«iv«  amalliir  rinian  af  cuatamer.  We 
propose  to  calculateiAe  refund  for  which  it  is  found 
eligible  by  imiltiptyhK'flK  ammint  dS  motor  gasditne 
il  pufdnairf^aa  mMtfen-  of-VBchclam^Die 
appropriate  valurmtncrehaai  amount  for  that  dlsM. 
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affected  paity  to  file  a  4 

la  ike  eaeat  Ifaat  manejr  roaains  «ller 
all  first  sk^gedaMBslnaieJnenxliilpesed 
of.  jmiAia4i#m>Bd  foods  coidd  be 
disbursed  in  a  ataaber  aF  different  «Hayfi. 
We  ivilljifii  be  in  ^positiooio  decide 
what  should  he  done  with  aqy 
remainu\g  funds  until  fhe  licst  .st4^ 
refund  jirocedure  Is  con^leied. 
It  Is  TbereTore  Ordered  That: 
The  Tcfond  .amount  rewlttud  to  the 
Department  trf  Energy  %y  fi-B.  Lynn  Oil 
Coinpouy  puiauaiit  to  flte  Consertt  Order 
executed  on  Se|iteu»bei  20, 1981,  -wrl!  be 
diuii'RRncB  in  accoroance  win  The 
foregaiof  Dnriaion 

Appendix  A 
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Implfli  mi  ilrtui  I  of  9pvctal  Refund 
Procedufvs 

AQCNCV:  Office  of  fluBiiiigs  and 
AppeMB*  uepcDintent  oi  energy* 

ACTION:  Notice  of  Implementation  of 
Speaial£afcu)d  Rtocaduresaad    . 
SnliritaH— of  rnmaipnts 

SUMMABv:  "Ehe  Office  of  UeanngB  and 
Appeals  of  QieI]c;p«ctiBBiil£f  JSneisy 
solicits  comments  concerning  the 
appropriate  fecndanos  to  be  faHonwed  in 

membeis  of  iihe  f^'^^  Zhis  numey  is 
beiofi  Jiold  in  £sciw  XsUoiMuifl  ilie 
nntlkmret  nf  nnfnmrmnnt  prnmnriingn 
involving  Leoaard  £.  Bakhec  lac  « 
reseller  of  Ida.  2  beolii^  oil  itaaed  in 
Sprii^&aki  Maisachmttts. 
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Energy, 

SW^  Wsriihijiaii.  OCaBMS.  Afl 
comments  Andd  cona^icaeasly  4iapilay 
a  reference  to  case  number  HEF-«SM. 

Thomas  O.  Mann.  Deputy  Birectoc 
Office  of  Heahqgs  amdAi»peai&.  1000 
Independence  Avenue,  SW^ 
Washington.  DC  205B5.  |2Dq  2S2-20M. 

SUPPUMCMUMrMMMMnMl:  la 

accMtdanoe  w4tb  i  aasjaaihj  af  «he 
procedunsi  i«pdatieaaaf  die 
Department «fBneqgf.  lOCHt 
205.282(b).  noyoe  m  faoaeby  gieui  •f  ite 
issuance  of  tiie  hvpaead  Oeoisian  «nd 
Order  set  out  below.  The  Proposed 
Decision  relates  to  an  Agreed  Final 
JudiBMnt  intend  ink)  1>y  Leonwid  £. 
tJoiuaet,  inc.,  w^iigii  scnOeo  poaavoie 
vitfla^ons  of  150E  price  contrris  in  the 

firm's  aalfs  pT  CPUPTP^  p<<»yvi3aiitT» 

products  to  its  customers  duiing  itfae 
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August  1973  through  February  1977 
period. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  Belcher  pursuant  to  the 
settlement  The  DOE  has  tentatively 
estabhshed  procedures  under  which 
purcha'ters  of  covered  products  during 
the  audit  period  may  file  claims  for 
refunds  from  the  settlement  fund. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  wiU  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Parties  are 
requested  to  submit  two  copies  of  their 
comments.  Comments  should  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register, 
and  should  be  sent  to  the  address  set 
forth  at  the  beginning  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  pubUc  inspection 
between  the  hours  of  1:00  to  5KX)  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 

Dated:  October  30. 1985 
Geofge  B.  Bramay 
Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Departmenf  of  Enetgy 

Implementation  of  Special  Refund 
Procedures 

October  30, 1965. 

Name  of  Firm:  Leonard  E.  Belcher,  Inc. 

Date  of  Filing:  June  4. 1985. 

Case  Number:  HEF-0586. 

Under  the  procedural  r^ulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Heeoings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  actual  or  alleged  violations  of 
DOE  regulations.  See  10  CFR  Part  205, 
Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  DOE  is 
unable  readily  to  ascertain  the  persons 
who  were  injured  or  the  amoimts  that 
such  persons  may  be  eligible  to  receive 
as  a  result  of  enforcement  proceedings. 
See  Office  of  Enforcement,  9  DOE 
1  82.553  at  85,284  (1982). 

I.  Background 

Leonard  E.  Belcher,  Inc.  (hereinafter 
Belcher),  was  a  reseller  of  No.  2  fiiel  oil, 
which  operated  two  terminals  in 


Springfield,  Massachusetts.  A  DOE 
audit  of  Belcher's  records  revealed 
possible  regulatory  violations  with 
respect  to  the  firm's  pricing  refined 
petroleum  products,  during  the  period 
November  2. 1973  through  August  18, 
1974.  A  remedial  order  issued  to  Belcher 
on  Itily  19, 1977  was  appealed, 
remanded,  and  subsequently  revised 
and  affirmed  on  appeal  by  me  OHA. 
Leonards.  Belcher.  Inc.  1  DOE f  80,183 
(1978),  aff'd.  Leonards.  Belcher.  Inc.  7 
BOE 1 80,180  (1981).  Belcher  appealed 
DOE'S  ruling  to  the  United  States 
District  Court  for  the  District  of 
Massachusetts.  Leonard  R  Belcher  v. 
DOE.  No.  77-2a75-F  (D.  Mass.  1983).  On 
November  21, 1983,  DOE  and  Belcher 
entered  into  an  Agreed  Final  Judgment 
(hereinafter  Judgment)  in  settlement  of 
the  court  case,  and  of  all  other  possible 
regulatory  violations  by  Belcher  relating 
to  sales  of  No.  2  fuel  oil  between  August 
1973  and  February  1977.'  Under  the 
terms  of  the  Judgment.  Belcher  remitted 
$700,000  to  the  DOE  on  December  28, 
1983.  That  sum  is  being  held  in  en 
interest-bearing  escrow  account 
established  with  die  United  States 
Treasury  pending  a  determination  of  its 
proper  distribution.  As  of  September  30, 
1985  the  Belcher  escrow  account  had 
earned  $121,380  in  interest.  This 
Proposed  Decision  concerns  the 
distribution  of  the  $700,000  that  was 
deposited  into  the  escrow  account,  plus 
the  accrued  interest 

n.  Jurisdiction 

We  have  considered  ERA's  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  and  determined  that 
it  is  appropriate  to  establish  such  a 
proceeding  with  respect  to  the  Belcher 
Judgment  fund.  As  we  have  stated  in 
previous  Decisions,  refunding  moneys 
obtained  through  DOE  enforcement 
proceedings  is  the  focus  of  Subpart  V 
proceedings.  See,  e.g..  Office  of 
Enforcement,  8  DOE  1 82,597  (1981). 
Based  upon  our  experience  with  Subpart 
V  cases,  we  believe  that  the  distribution 
of  refunds  in  the  present  case  should 
take  place  in  two  stages.  In  the  first 
stage,  we  will  attempt  to  refund  money 
to  identifiable  purchasers  of  petroleum 
products  who  may  have  been  injured  by 
Belcher's  pricing  practices  during  the 
period  January  1973  through  June  1976. 
After  meritorious  claims  are  paid  in  the 
first  stage,  a  second  stage  refund 
procedure  may  become  necessary.  See 


'  Although  the  |udgment  refers  to  all  claims  up  to 
February  1977,  No.  2  fuel  oil,  the  only  product 
covered,  was  exempted  from  regulation  on  )uly  1, 
1976.  39  FR  34008.  Therefore,  we  cannot  entertain 
Applications  for  Refund  in  connection  with 
purchases  made  after  that  date.  New  York 
Petroleum,  12  DOE  1 85.047  (1984).  note  10. 


generally  Office  of  Special  Counsel,  10 
DOE  1 85,048  (1962)  (hereinafter  cited  as 
Amoco)  (refund  procedures  established 
for  first  stage  applicants,  second  stage 
refund  procedures  proposed). 

m.  Proposed  Refund  Procedures 

A.  Refunds  to  Identifiable  Purchasers 

We  propose  that  the  Belcher  Judgment 
funds  be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
were  injured  by  Belcher's  alleged  pricing 
violations.  The  information  available  to 
us  at  this  time  regarding  Belcher's 
operations  during  the  audit  period 
provides  names  and  addresses  of  many, 
but  not  all,  of  the  firm's  customers. 
These  customers  will  be  notified  by 
direct  mail  that  they  may  file  refund 
applications. 

Customers  of  Belcher  who  are  not  on 
this  list  will  also  be  allowed  to  apply. 

From  our  experience  we  believe  that 
the  claimants  in  this  proceeding  will  fall 
into  the  following  categories:  (1) 
ReseUers  (includiing  refiners  and 
retailers),  and  (2)  firms,  individuals,  or 
organizations  that  were  consumer  (end- 
users).  The  heating  oil  purchased  by 
these  claimants  was  purchased  either 
directiy  ftom  Belcher  or  from  other  firms 
in  a  chain  of  distribution  leading  back  to 
Belcher.  In  order  to  receive  a  refund, 
each  claimant  will  be  required  to  submit 
a  schedule  of  its  monthly  purchases  of 
Belcher  petroleum  products  for  the 
period  August  1973  through  June  1976.  If 
the  products  were  not  purchased 
directly  from  Belcher,  the  claimant  must 
include  a  statement  setting  forth  its 
reasons  for  believing  the  product 
originated  with  Belcher.  In  addition,  a 
refiner  reseller  or  retailer  that  files  a 
claim  will  be  required  to  establish  that  it 
was  injured  by  the  alleged  overcharges. 
To  make  this  showing,  a  refiner  reseller 
or  retailer  claimant  will  first  be  required 
to  show  that  it  maintained  "banks"  of 
unrecovered  increased  product  costs  in 
order  to  demonstrate  that  it  did  not 
subsequenUy  recover  those  costs  by 
increasing  its  prices.  See  Office  of 
Enforcement,  10  DOE  1 85,029  at  88,125 
(1982)  (hereinafter  cited  as  Ada].  In 
addition,  it  must  provide  some  further 
evidence  of  injury.  See  Amoco  at  88.215. 

As  in  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
First  we  will  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  sales  of  products  made  by 
Belcher  during  the  Judgment  period. 
OHA  has  referred  to  this  presumption  in 
the  past  as  a  volumetric  refund  amotmt. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 
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Presomphong  in  Tefund  cases  are 
specifically  uttfaorized  by  atpftficaAtte 
UDE  procedural  segulatioBs.  Section 
205.282|e)  of  those  regulations  states 
that: 

|i|n  establithiog  staniiards  and^Uiocadiaei 
for  implementing  refund  aislributions.ihe 
OlficctsftUeningsand  Appeals  shall  take 
into  account  the  desirability  of  distributing 
thcTrfnndB  IB  an  efficient,  effective  and 
equitafateananner  and  resoK-ing  to  the 
maximiuDtexteiit  practicable  all  oulstaiuiing 
claims.  In  order  to  do  ao.  the  ataodards  ior 
evaluation. of  individual  claims  amy  be  baaed 
upon  appropriate  presumptions. 

10  CFR  20&:2a^l  The  presiuaptiaM  we 
w  ill  adcf>t  in  this  case  ase  oued  to  peaoiX 
claimaats  to  participate  in  the  nefuiad 
process  without  incumng 
dispropostionale  expenses,  aad  to 
enable  the  OHA  to  consider  (he  refund 
applications  in  the  most  efficient  wa^ 
possible  in -view  offhelfanftedicsoarces 
avathrbte. 

Tte  j«w  Tata,  "or  vuhmw'U'ic  refund 
presumfrtion  assames  liiat  alleged 
overcharges  weieapfead  equally  ever 
all  gallons  xiif  psoduct  marketed  by  a 
particular  fimi.  in  .the  dbaenoe -of 'better 
infannartian,  liiis  nmimnnrtiBB  is  annnd 
because  the  OQE  price  nebula tians 
geness^  reipnmda  npalaled  fifian  la 
aocount  lor  inoeaaed  xioatB  cm  a  'fina- 
wide  basis  oideternanrag  its  |uice&. 
howewec,  VMe  alse  treoogniae  iJiat  tbe 
iiQpaction  aa individuell  ^echaaer  coitkl 
have  bees igaeatec,  and 4[ay  purchaser  is 
allowed  1o  Xile  a  refund  afyiJirntion 
based  'On  a  cicum  that  it  base  a 
disproporlioQate  ahare  of  Ihe  ^lflg4<d 
overdiai^s.  See.  e.g^  Sid £ichardsoB 
Carbon  and  Gasaline  Co.  xmd 
Richardsaa  Products  Co,/Siauxland 
Propane  Co^  12  £)Q£  )B&,Q54  .(Jfi8^  and 
cases  cited  iherein  at  £8.164. 

The  presumption  .that  claimaats 
seeking  sraaTler  refunds  ivere  injured  by 
the  pricing  pcactices  selfled  in  ihe 
Belcher  Judgment  is  based  on  a  number 
of  CDnBiderations.  See.  e.g.,  Uban  OH 
Co..  9  DOE1-g2,541 11982].  As  we  have 
noted  in  many  previous  refund 
decisiana,  "(here  may  be  considerable 
expenses  inrcdved  in  gaflierrng  the  types 
of  data  needed  to  support  a  detailed 
claim  tff  injury.  In-order  to  prove  snc^  a 
claim,  an.appllicairt  must  compile  and 
submit  dtftaflvd  factua'l  -infomiation 
regarding  <he  impact  of  alleged 
gverdtBTgeB  "vAlidh  tsbk  fAaoe  many 
years  ago.  T^is  prooedore  is  generally 
tinie<:on9tnning  »nd  -experwive,  and  in 
tbecaeeef  smsAt^taims,  the  cest  (ta  the 
firm)  ^ga  flier  tng  €im  fadtaal 
informa^ien.  and  4ie  coet  (le  ftte  OHAi) 
of  analynng  it.  jn^  be  vtany  limes  flie 
e<tpeoted  nAuid  amoorrt.  Faflure  to 
y  How  tmnpflffiud  appliurtiwi  procedDPes 
ior  smafl  dimawoeuld  Aie»4ore<epa<Me 


to  deprive  injured  parties  of  ^^ 
opportumtyto  obtain  a  refund.  ISwuie 
of  presimtptions  is  also  deaiiabfe  froaa 
an  adnenistratiiie  '•ttan^Muit,  became  <it 
allows  "tut  OHj%  ta  froaeai  a  large 
number  of  i«tftiiw>refund  claims  ipnttdy, 
and^use  its  hsnited  veaatuoes  more 
efficiently.  Fhudijc.  Ikese  emaBer 
clainwHts  did  puwbaat  coveaed 
products  fraa  Bbldwr  «ad  ^mut  ^  Ifae 
chain  gff  di^ributien  wlHre  4be  aBefsd 
o  verefaargea  <woiuted.  TWeiiefare,  Iti^ 
bore  asme  impact  of  the  ^deged 
overchaige*.  at  ieaat  inHially.  19w 
presumptian  diiuinatea  Ae  need  far  a 
claimaAt  i»  aabaait  and  «be  OHA  to 
analyae  detailed  praof 'tf  wftnrt 
happmed'dowBstreara'iff  Aiat  inilial 
impatct 

IffndertheipTCnmpAiencane  are 
adopted  a  iseaeUer  or  oetailerdabiiant 
vwiB nwt  be «of awed  tB-edharil«ny 
addtemsfl  cmidutoe  of  iniory  bej^oad 
purchase  uatanes  if  its  nfand'daaa  is 
beilaw  «  Duedaid  levci  Ihe  adaptiaB -af 
a  thEe8hBMle«ei.bcdoav  wMdi  a 
claimadl  is  laal  seqtuied  to  aribodt  ai)y 
further  evidtioe  <rf  ^^jprny  jfaayaiid 
volumes  i—thasud  is  Weed  en  several 
fadtan.  As  ««tod  albove,  aie  «» 
espc  cidiy  coaoenned  tfart  Oie  oert  to  Ac 
applioant  and  tke  ^owasment  «i 
compiling  and  amdyzn^  isfgoiiatiaB 
sufficient  to  Aam  mjury  nRft  ewoeed  ilhe 
amoiBA«f  4k  nIfuBd  to  fe  gabled,  ia 
this  caae,  <we  >bebeve  'dtat  tbe 
establishment  of  a  preanmption  erf isfury 
for  all  claims  of  $5,000  is  reasonable.' 
See  Texas  Oil  &  Gas  Corp.  12  DOE 
185!«W^WW);  Office  eif  Special 
Counsel:  fe  ife  M&tterufCemoco,  bic^ 
11  OC)C^«S.zaBfl9»f)  and  tases  cited 
therein. 

In  addMlion  to  the  piwttuiiip(iaH6  "we 
are  adopting,  we  are -making  a  finding 
that  ewd-'userB  ■m  i^nnate  ■consnmerB 
whose  'boainem  is  unrrfated  le  the 
petrelewni  atduati^r  finve  •infored  fey  ^ttre 
alleged  overdHo^s  sailed  by  <be 
Judgment.  Unlike Togalated  firms  in  fte 
petiole  urn  indualiy,  members  •tii  this 
group  goneiaRy  wlil  not  aobject  to  ;^ice 
controls  during  the  fodgment  period,  and 
they  were  not  ret^e^vd  to  keep  records 
which  Tnsttfied  selling  price  increases  by 
reiePBBoe  to  oost  increases.  For  ihese 
reasons,  an  «nal3rm«  of  ^le  impact  of  ^4>c 
alleged  overtAarges  on  the  final  prices 
of  non-petrolewn  goods  and  services 
woold  be  beyond  "ftie  scope  of  a  opedtal 
refund  proceeding.  See  Office  of 
Errforceaneirt.  Evonomic  ffeguic/tgry 


A  dminiaiarabitm:  §a  ike  Matter  xjf  PVU 
Oil  Associates.  Inc.,  10  DOE  1J85,07« 
[l993):«eevig9TmmOil9-GemCotit., 
12  DOE«t  njOt-and«a«eso«ted 
thereni.  We  ba^e  ^wwfare  cawiilufcj 
that  end-asers  ctf Bi^Jwji  pUU^dw— 
products  -need  aidy  duLSBWiifl  Hmr 
purchase  valaHius'tenlMiJIiertoimBcc 
a  sumovcnT  nie^vinK  ^a^n  ^H^y  ^^^bi^ 
mj  veQ  ey  ^ne  enoKeu  ^^r^ecna^^^s. 

We  believe  uttft  if  a  TninBT,  xescOer  cr 
retailer  made  ony  'spfrt  puiuiases  Tiuiu 
Beldner,  )t  is  ikM  Mcdiy  to  )fflve  srfPFiered 
an  injury.  As  we  iiafwe  pieviousty  trtated 
with  respect  to  spotpocdiaserr. 

frjhose  rMSlnaHTs  teod  tohave 
considerabile<discntimi  in  Where  and  when  to 
make  purchaaes  and  woifld  thertifore  not 
have  made  -spot  martcet  pnrcfaaseB  of  ^fhe 
nrnTs  produclj  at  inEreased  prices  uiflesi 
they  were^fctetofBM^— ^■theiaB 
amanniaf  flK  fimfilifuataisdBing  ^viaeiai 

Of^mfaaf&fimmeitt, «  DGEf  n.9V 
(ltn)«a«S3»-9f!(bBS8iiHcller'dMedaa  ^* 
Vickm^  We  ibelieve  tie  'sanw  nrtionajle 
holdHraeiaAe^ 
Acooidin^,  a  spat  j 
files  «>(iaiBs 
evidence  to  «gtdUl A  4nft  «  «Ms  «DiAiie 
to  recaverlke  incnanrf  prices  it  yaid 
for  Belcher  peAroleam^totfaato.  See 
Amoco  at  88.ait. 

A  successful  refund  apfdicant  avffl 
receive  a  refund  baaedvpana 
volumetric  method  of  allaotting  vebmdm. 
Under  ibis  Jneihad.  a  vatometaic  fefamd 
amount  is  calculated  by  dividiag  the 
settlemeilt  amount  t^y  our  estimate  of 
the  total  gallonage  of  products  covered 
by  the  JadgagentiadiiepBaeHt  ■caae, 
based  on  the  information  avaikaUetoan 
at  this  time,  the  volumetric  xefuod 
amount  is  SiOQS76  per  jallaa'  exclujsi«e 
of  interest.  As  of  September  3B,  1985. 
accumulated  intopeat  increased  the 
volumBtcic  jcfuod  '^""»""»  to  $II0ei7&. 

As  JB  psewsus  nasea.  <Me  wHi 

$15.00  for  first  jtofecUass.  M^.bare 
fannd  Itsianj^iam-  ei^tenenae  in  yoar 
refund  icaaes  4hat  tbe-ooat  el  jMiaoeaaiqg 
claims  in  lubidi  tefwds  aBe<Sttu^  £ar 
aiBouaits  leas  itbanttiiflO  laaliwcighs  4he 
benefits  ^rfrestrtatiaam  these 
situatioBs.  .See,  e.g..  Ubaa  Oil  Co..  Q 
DOE  1 62.5il  *t  «U2S  {WOi^ 

apfdiaabensarilte  paoaadediaa&ial 
Decisian  aadQtadtcBefaaediapaaiBgfll 
any  «tf  toe  iaads  BBceiiicd  as  a  leamh  af 


*  ResplicTs  "Wttcwe  'nHiiT4H)y  purchsBee  during  Ihe 
period  for>Which«  rafund  wolaimod  resiOt  ma 
volimiBtiac  ie{uii(l«f  greater  (han  S&SSe  bat  wfae 
limtttheiretaiiiB  to  Mw  llii««WM-anK>iint.wHI''be 
eligible  far  ■Tshmdcff'ttieSS.BSO  Ouuuliold  amount 
without  being Tequirei) to  mifafntt«d<Mmnal 
evidence  of  intury. 


'According  to  informafion  avaflaMe  tn  us  from 
audit  files,  during  the  consent  order  period.  Belcher 
sold  lZ1.632.09egallan8  of  heating  tifl/nte 
volume)  lie  xehtnd  lanuuint  jc 'OtaUuned  ifay  <diuifiii)g 
the  money  xemitlad  by  Batcher  by  this  volume 
amoiiintS700.(n)dtvide<lt>y72Z}l32S9SgBnoii5  = 
$.00576  penfuUon). 
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Ihe  ^d^ent  involved  in  this 
proceeding,  we  intend  to  pubiicize 
wideiy  ^he  distribution  pceoeM-af  solicit 
commants  on  the  jtroposed  xelund 
proceduces  and  to  jimuide  AD 
qptporUinfty  ior «ny  affected  ^eety  to  file 
a  claim.  In  addifion  to  pubTishing  notioe 
in  the  Federal  Register,  notice  willl}e 
pruf  iiren  "to  nw  PetfORuiii  Manceftcrs 
Association  of  America  tmd  uttast  trade 
publications,  and  to  local  nwwrgpapet'S'in 
the  Sprin^fiiM,  MassatilnMtts  wea. 
Thei  — gMiiafiptahai^  te  belpfaflan 
advising  potential  daaaamtsoll^ 
proceeding. 

B.  Distribution  of  Uw  Remainder  of  the 
Judgment  Funds 

In  the  event  that  money  remains  after 
-allifit&t«ta^,olaiini  kave-baen^di^paaed 
of,  nndittribiitnj  iuBdtcMdd.be 
distributed  ia«aiHBber«fdi£{eBaiU 
ways.  For  example,  the  fundi  ai^  ite 
distributed  through  plans  formulated  by 
stale  9M*BDBBents  to  iKDefit 'oeneamers 
who  «MK  Ua^  nofimri  ibfT  fieddierli 
alleged  — >ii  i  it  iiiiigi  ii .  Ae  e^  MBTtiaast 
PetroieaniiiAietBieK,  UOOEiifiJfli 
(1983).  Uvwov,  t«e  win  Slot  ibe  3n  a 
paaiiioa  to  decide  vafaai  Bfaanld  ibe  6aae 
mM  nqr  jeoBiBiiig  Anris  matM  «fae  Scat 

irtijr  wif— dipeii  iiitiie  i wiih  Hi  il 

ilfcllinifiiiQrieeed  Hat: 
The  aeiend  amauBt  aemitted  to  ibe 
flrpiM  liiei  \wt  tJEamfgf  ty  ■LeooaBd  £. 
Beldbeclac  pamiaat  to  ^le  Ageeed 
Final  jiidguiHin  cnteaed  into  en 
November  21, 1988  wiU  ibe  dtetnibnled  in 
acnandance  «wilh  ^ifeitegaiuig 'Decision. 

Appendix  A 

Case  TVo.  HEF-OSBB.  Customers  of  Leonard £. 
VifldheT,  fnc.  Addresses  Kmnvn 

r 

AXI.Motcra,  339Tnis8.  W.  Springfield.  AdA 

01W5 
Alpha  Oflge..  JWOHostan.  TW..  Wffljrahmn. 

Bay  State  Fuel.  26  Roanoke  Rd..  W.      ' 

Bay  State  Jte&ning.  P.O.  £ox  2S0,  Cfakiopee. 

MAQim4 
Boldud's  Fuel  Ser..  27D  Main  ^t.,  Indian 

Borsari  Oil.ll7«onw«i>tfa.'W.<9ppii^^ld. 

MAAtMB 
GeBtealC&14::o...9'CaDal.  Chicopee.  MAiUaiS 
CemaitfxiaiCo,.  lOOJVlar.thhain^oa. 

Easthampton.liA  01027 
Chrdbasz  t5fl  t:o..  Ware  'Center,  'Ware.  "MA 

01062 
Ca^  PiHilOil'fleCemtral.'SpFiii^BeM.  MA 

oiias 

Damour'sSecStaitiaB.  iflB<Gtiai)ge. 

SpangBaki,  MA  .Otlflg 
DavisTuel  Co..  55  RanHaU  Plarp,:^ingfip|d. 

MAQllOe 
IjBO  13iwt«aeVi.  41  Weston.  Wtlbrriham,  MA 

«I«S 
EastSiPKin^ikfld  (lilCs.,HeBdee.Spnii^1d. 

MI^AtlM 
CenUle  OSi  Cb„  «l  i^gBes,  %u>ingf>eld.  MA 

01118 


Grimokii  Oil  Od„  IIU  £.  Columbus, 

StpriiU^ield.  MA  Olios 
PUjwarfl  Tudl  Co .,  B9  Bay,  Sprin^idd,  MA 

"01189 
Ray  KtJDey  &  Son,  "WiTleTSt..  Palnwr.  NIA 

Kienu  OaOB.,  SiiaHihiiUe  fbU  M.  AmhEMt 

iMA^ttOa* 
Kulic-OilCo..  2S8'GBaBt^Ad..'Cbiaapee.MA 

01013 
Ludwin  Oil  Co.,  10B4  Chicopee,  Wilbraham, 

MAtntBS 
Md3arfliy  Urns.  VraX  Co..  -Sotfft  St.,  Warrea 

MAonm 

Marie  Oil  Co.,  395  Dwi^,«pnngjfieM,  MA 


MaoQuiBOilCa.,  ««Sfla  W  Aobbins  Id.. 

SpFiiwfield.  JdA,ffiBM 
Matera  Oil  Co.,  24  School  St.,  Th(H^dyke,14A 

01079 
NeWEng.  Smelting,  '582  'Union,  W. 

Sprin^fieM.  MA  "01109 
Nowak  <OflCo.,  Stosiy  Kffl  M..  AViibFefaam. 

MA«nU5 
D.  MtaBsae  &&m,9Mhiwrfid..  Wate,Ml 

01082 
RiBO  itelOil  Cfi.  1304  Mi^oraeBtec  Indian 

OcchardikMiaaM 
Pioneer Puel  Oil  Co., 25  Rankia.E. 

Longmeadow,  MAtJI028 
Pomeroy  Oil  Co.,  12  Exchange,  Chicopee,  MA 


RaboDte  *.  Jtary .  $13  £.  Cvbmbua,  Springfield, 

liAAMtMB 
A.R.  Sandsi,  4aO<C)i^pman,  <}Menfie>d.  J^ 

oiaaa 

Skocumdu  Bros.  <FueL  .2^00  £oskiii£d„ 

WilbrabBm.MA  OlOK 
Trj'ba  "Oil  Co.,  48  Hi^iland  Ave^  TThicopee, 

MAWBTS 
Tumen  Vdk6  Ob.,  391  Avenue  A,  l^mrxn 

£MUs,MA«I3» 
VicketB  AhICb.,  TSilfaiin.  <V.%nngfi»W. 

iMAKUAE 
ViU^ge,ttfJiampdflB,,Sel«cta>an^  GkBke, 

Main  St.,  Hampden,  MA  01036 
Village  of  Warma  Town  HalL  Wai3ea,MA 

OHKB 
VWtek  VoAi,  40  Hawfeome  A-ve„  W. 

SprnigTieSd,  MA'SIMS 
aw«  li  ItlHgyflt.  aCam.  Spnngfielfl.  MSI, 

01104 
Mr.  lOaue  rHart.  iJnion  daap  Co^pAratian. 

1606  V^U^  £oa4,  Ma^fat,  JSQ  07470 

Appendix  ■ 

Case  "No.  UEF-OSBB,  Customers  ofZeonard£. 
Belcher,  Inc.,  Addresses  Unknown 

ABC  Oil 

W.R.Ienfley 
William  A.  BriggB 
«JH.Ciarii*"SonB 
Danny's  OUCs. 
Daam'M  XirefiMOb. 
Oiak'BHa«tiBg 
R<C.  FiBher 
Fitzgeral  Oil  Co. 
Fleming  Oil  Co. 
"Hatch  Oil  Co. 

KrapaOHCo. 

Lacasse  Coal  &  Oil 

LanfelBuelCA. 
J^cyfuel'QilCe. 


Longyaid  Fanns 
Mackim  Fuel  Ca 
MiUineauge  C  ft  O 
Moriarty'Bros. 
Oil  Burner  "Eng. 
TTJ'Enterpiiisea 
Paragon  tJil  Co. 
Premioni  ^H  Oil 
Raynor  He&t.mgKS& 
nexsilFadOa. 
Muwuu  Tiiatnr 
Sherman  Oil  Co. 
SomersCblSec 
StrfuukAielOiis 
)V.:StBcklaBd 
Victor  Oil<Co. 
Willis  fuel 

(Ht  Doc«  38MM«iei73-iHS:  tMmi\ 


FEDERAL  TIE9ERVE  STSTEM 


NBD  Bancorp, 
Engage  da  Novo  in 
Nonbanidat 


The  company  Hsted  in  this  notice  has 
filed  an  application  under  {  225.23(a)ll) 
of  the  Board's  Kegulation  T  (12  CFR 
22&2aMtli3  <(v  tbe  iSmud*  tfptavd 
under  MotiaB<4Mi4c^^AMk 
Holding  Coay^f  Act  ll£  MAC 
1643(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commemje  or  "to 
engage  Aa0»&  i  iAi  i  liii  natty  ar 
thwmgh  a  aAaidiary.  ia  a  noateakiiig 
activity  &atM  listed  iaf  t2S2imi 
Regulation  Y  as  closely  related  to 
liiiiiiiil  iiiiil|iiiiiiiiiieibii  kribaak 
holdiagoaaavaaiBa.  Uale«i«fiierw!iae 


noted,  i 
throughoiitt 

The  applicAtieaisantaMflMe  far 
immediate  inspectioa^iiR^AerWi 
Jteserve  Bank  indicated.  ■Qftoe  the 
application  has  been  accepted  for 
processing,  ft  wiH  'aSsa  be  HvaHiftle  for 
ii't^peuSon  "M  "fhs  iffiues  ttf'AneVDBrdxjf 
Governors.  Ifrtwetfled  "persons  "may 
exjwesfi  their  views  ra  (w^itiiig-on  4be 
queatian  aw^tetbeT'oonsttinmatioB^if  ibe 
prcaaaaal  EZMi  'teaaenabfiy^-aspecAed 
to  predaoe  tenefite  to  the  paUic,  auoh 
as  greater  com  wicinoe,.  iocreaaed 
ooB^ieititian,  or  gaint  ia  eificieBcy,  tb^ 
outM>e^  paasihle  adauerae  electa,  auch 
as  unibie  nannfWktrBhoa  af  Aesaufoea, 
daoieaaed  or  4in£air  •OBO^petitiaB. 
conflicts  af  iatereats,  «r  unaaund 
banking  practices."  Any  request  far  a 
heaiu^  ;OB  4bts -fuealian  amMit  be 
accan^faiied  iby  a  jflftateneBt  of  Ibe 
reasons  aHMrrittBa^eseatation  wouU 
not  suSioe  ui  ibea  el  a  heacing, 
identj^ffflg -yarifioaHy  amy  Quesftioafi'of 
iai^  itbitt  «ie  aa  tdispate,  aummunEuig  i^e 
evidanoe  Ifaat  miaM  4e  fmt  ocnted  M  a    .. 
healing,  andandicati^gikMv  Jbeipaity 


46S50 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  o^ices  of  the  Board  of  Governors 
not  later  than  November  22, 1385. 

A.  Fedsral  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Uliniois 
60690: 

1.  NBD  Bancorp,  Ina.  Detroit. 
Michigan:  to  engage  de  novo  through  its 
subsidiary,  NBD  Securities,  Inc.,  Detroit, 
Michigan,  in  offering  discount  securities 
brokerage,  related  securities  credit 
activities  pursuant  to  Regulation  T,  and 
other  incidental  activities  including 
custodial  services,  individual  retirement 
accounts  and  Keogh  accounts  pursuant 
to  S  225.25(b)(15)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  1, 1985. 

lamnMcAfM. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-26550  Filed  11-6-85;  8:45  am] 

WXMQ  COCK  <M»-ai-4l 


United  Jersey  Banks  et  al^  Formations 
of;  AcquisitkHis  by;  and  Mergers  of 
Bank  Holding  ComfMmies 

Correction 

In  FR  Doc.  85-24623  appearing  on 
page  41958  in  the  issue  of  Wednesday, 
October  16, 1985,  make  the  following 
correction: 

In  the  third  column,  in  paragraph  21, 
last  line,  insert  the  following  after 
"Wisconsin,":  "thereby  indirectly 
acquiring  Farmers  State  Bank. 
Stetsonville,  Wisconsin.". 


Wayne  Bancorp,  Inc^  et  al^ 
Fonnattons  of;  AcquMtk>ns  by;  and 
Mergers  of  Bank  HokNng  ConifMnies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  29, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Wayne  Bancorp,  Inc.,  Wooster. 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  jjercent  of  the 
voting  shares  of  The  Wayne  County 
National  Bank  of  Wooster,  Wooster, 
Ohio. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  American  Bancorp.  Inc.,  Suring. 
Wisconsin:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  American  Bank  of 
Wisconsin,  Oconto,  Wisconsin;  the 
successor  by  merger  of  Suring  State 
Bank,  Suring,  Wisconsin  and  The  First 
National  Bank  of  Oconto,  Oconto. 
Wisconsin;  and  at  least  80  percent  of  the 
voting  shares  of  First  National  Financial 
Corporation.  Marinette,  Wisconsin, 
thereby  indirectly  acquiring  The  First 
National  Bank  of  Marinette.  Marinette. 
Wisconsin. 

2.  Citizens  Financial  Corporation, 
Highland  Park,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Skokie.  Skokie.  Illinois. 

3.  Community  Bancorp,  Inc., 
Hammond.  Indiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  State  Bank.  North  Liberty, 
Indiana. 

4.  Windsor  BancShares,  Inc., 
Windsor,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Windsor 
State  Bank,  Windsor.  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Alice  Financial  Corporation,  Alice, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank, 
Alice,  Texas. 

2.  FWNB  Bancshares.  Inc.,  Carrollton, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  First  Western  National 


Bank  of  Mesquite,  Mesquite,  Texas,  a  de 
nova  bank. 

3.  FWNB  Bancshares,  Inc.  Carrollton. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  First  Western  National 
Bank  of  Piano.  Piano.  Texas,  a  de  nova 
bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Novemt>er  1, 1985. 
lames  McAfee.  .,;• 

A  ssocia  te  Secretary  of  the  Board.     - 
(PR  Doc.  85-26551  Filed  ll-«-«5:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Federal  Supply  and  Servicer. 
Federal  Hotel/Motel  Discount 
Directory.  January  1986  EditkMi; 
Availability 

The  General  Services  Administration 
(GSA)  announces  the  eighth  edition  of 
the  Federal  Holel/Motei  Discount 
Directory,  which  is  scheduled  for 
publication  in  January  1986.  The 
directory  will  include  over  5,700  hotels 
and  motels  in  more  than  1.800  domestic 
and  foreign  cities  (an  increase  of  1,400 
establishments  and  approximately  352 
cities  over  the  1985  directory),  and  will 
provide  information  to  Federal  travelers 
to  assist  them  in  securing  the  most 
economical  lodging  available.  The 
directory  will  include: 

1.  Discount  lodging  rates  effective  for 
1  yean 

2.  Types  of  accommodations  and 
facilities  available  to  Federal  travelers, 
such  as  accommodations  for 
handicapped  persons,  free  parking,  free 
limousine  service,  and  whether 
restaurants  are  located  on  the  facility's 
premises; 

3.  Whether  establishments  accept  the 
Diners  Club  charge  card,  both  for 
purchases  and  confirmed  reservations: 

4.  Whether  establishments  guarantee 
the  published  discount  rates: 

5.  Information  concerning  where 
agencies  or  individual  Federal  travelers 
may  obtain  tax  exemption  certificates 
for  cities  or  states  which  waive  such 
taxes  for  Federal  employees:  and 

6.  Whether  establishments  are  willing 
to  make  their  Government  rate(8) 
available  to  cost-reimbursable 
Government  contractors  traveling  on 
official  business. 

Agencies  that  have  not  already  done 
so  are  encouraged  to  ride  GSA's  printing 
requisition  and  to  order  a  sufficient 
supply  of  directories  to  satisfy  their 
headquarters  and  Held  office  needs  for 
1986. 
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Planning  Service.1 

Washingli.OC; 

Niimiwfciiia2.i 

lOMf  he  iAttataied««er 


inbecMttiftiw 


3236 

the 

Govi 

W  liiiigii  i.nc 

dii!«:taiy  qpiHte 

the  time 

By 
Hoiail;M«tal 

within  ynrMgwcy.  f  —  m  M  tol^  to 
reduoe  lijpiiLiiiity  larignx  oasli  to 
FedBTdHiiiiiiiiii  GSA 
e^orts  ft 
of  cities 

available  and  to  seek 
for  the  Federal 

DfefteA:  October's,  'VU5. 

Charies  T  JkagAo, 

Director,  Travel  andTTaatportatiaa  Satvices 
Division. 

[PR  Doc  S5-2B63S Filed  11-B-K:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AhD 
HUMKN  SERVICES 


Performance  Review  Board 
Mc 


Title  5,  U.S.C.  4314(c](4)><kf  ibeCtwl 
Semoe  Aefatn  Act  wf  ia7£,  Ailk.  i.  S5- 
454,  requires  that  the  appatiBtsiflBt«f 
Peninnmniioe  Vteviem  Soard  wimiake^n  he 
published  in  the  Fedaarii^gislBc 

The  fettetuudpeca^w  «nU  serve  cm 
the  PafaraianceileweirvAeapdii'sr 
Panels  wlkidb  wvenee  Ahe  ^vakwUon  «f 
perf mmHMif  i  ^fftaiaiia  «f &«isr 
ENeotttke  Senuioeaembeci  of  ihe 

Servioet. 

Fedenfi  feifwrnamx  Itevigw  9oard  Members 

Ridhardtl.  Adamson 
Duane  Alexander 
Lvrsn  O.  Apdher 
WillinnH.Ai^dHi.fr. 
CalvinA.a«MMiB.ft. 
Gerald  BmUaU 
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jeanCCMer 

Jol 

Joyce  DJCl 

BartlaM&l 

Gail  £.  A  Act 

CaclA-PjcMs 

Barbara  ].  Cagel 
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RichardC'Oreatioii 

EIli««S.HvrM 
QuuldltHipkHU 
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Martin  X..  Kappert 
John  H.  Kelso 
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Ji«H.riMahita 
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Cart"Kiy)ter 
Rixihard  V.  Kusserow 
Louisf!.  UMotte,  ^r. 
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Jack  MartiH 
ChMfesft.4kiaCiii4fay 

Gerald  f-id^iar 

Donald  iMiqgs 

Richard  A.  "MSlstein 

JayMo^kotdtz 

Joseph  A.  Mottcfla 

VWFHafB  C  Muldoon 

JednA.WoFFis 

MfaeittL.M«tkinB 

Jack<Moff 

John  |.  O'Shatighnesay 

UatryOvers 

Betty  M-ftokett 

Julie  C  PonqulneUe 

Arnold  "W.  ft-att 

Alan  S.  'Rafbson 

David<>.'RaH 

JoseiAiE-HUR 
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Dated  October  30. 19B5. 
Tbomas  S.  McFae, 

Assistant  Secretary  forVersonnel 

Administration. 

(FR  Doc.  8&-»M4'FfledTl-«^afi:««ai&j] 

BHJJNG  COOC  41HM>4-M 


FoodtviiOitii 


agency:  Food  and  Dn;g  Administratioa 
action:  Notice. 


:XheJ\o«d«adJk^ 
Administration  (FDA)  is  announcing  the 

DMIIUM  DMWH  OfflCE.  dhaliui 

by  A.  L.  Hoeting,  District  Director.  The 
topics  to  be  -discussed  are  Hedth 
Messages  on  Food  Lrfbding,  in  Vftro 
Ptegwpgtic  fte^ecte,  en 


DAIE  Thursday..  TSovemlher  Id.  19BS.  7:30 
p.m. 

JOTBBH:  VnReon,  IWnb  MoDertrf 
UiiiefL,  W¥¥0,  ttbi  Oeliseim  W^.,  Vact 
Fort  Wa^ne,  IN-dfms. 

FOR  FURTHER  mRMWATIOM  CONTACT: 

Lilyan  M.  Goossens,  Consumer  Alfain 
Officer,  Food  and  Drug  Administration. 
575  North  Teniuty  1  v  miia.  ?lm.tJi8, 
Indtanitpcffis,  W  <6Zn,  317-28^-4(500. 

ST.  LOUS  szA-noa  office. 

chaired  liy  JUymond  IL  HwttAad. 
Station  Chief,  l^e  topic  to  be  discutaed 
is  Health  Claims  oni'.ood  Labeliqg. 

DAVK  We^aoday.  Moneoaber  20.  MM.** 
a.m.  to  11  < 


AOumaa.'St.  Lams  GawBauitfty  Crilleie 
at  Flortssaat  Vrtiey.  Km.  R-n.  mm 
PersbifN  Tkd.,  9t  Leuit,  MO  «S1 35. 
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FOR  FUftTHEil  MtFOMIATION  CONTACT: 

Mary-Mai-gsret  Richardson,  Consumer 
Affairs  Officer,  Food  and  Dnig 
Administration,  808  North  Collins. 
Laclede's  Landing.  St.  Louis.  MO  63102. 
314^24-5021. 

SUPPLEMENTARY  rNFORMATION:  The 

purpose  of  these  meetings  is  to 
encourage  dialogue  between  consumers 
and  FDA  ofHcials.  to  identify  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumers  and  FDA's 
District  Offices,  and  to  contribute  to  the 
agency's  policymaking  decisions  on  vital 
issues. 

Dated:  November  1. 1985. 

Mervin  H.  Sbumale, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  85-26562  Filed  11-6-85: 8:45  am] 

BIUJN6  cow  4t«»4t-l( 


[Oocfcat  No.  85F-O440] 

Union  Carbide  Corp.;  FNing  of  Food 
Additive  Petition 

Correction 

In  FR  Doc.  85-23959  appearing  on 
page  41027  in  the  issue  of  Tuesday. 
October  6, 1985.  under  SUPptEaiENTARV 
INFORMATION,  twelfth  line,  the  first  word 
is  corrected  to  read  "methylpentene". 
aniMG  cow  iso$-o«-« 


Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Proposed 
Amendment  to  System  of  Records 

agency:  Health  Care  Financing 
Administration,  HHS. 
actum:  Notice  of  proposed  new  routine 
uses  for  an  existing  system  of  records. 

summary:  The  Health  Care  Financing 
Administration  (HCFA)  is  amending  the 
system  notice  for  its  Group  Health  Plan 
System  HHS/HCFA/BPO  No.  09-70- 
0506,  to  add  two  new  routine  uses.  We 
invite  comments  on  these  new  routine 
uses. 

EFFECTIVE  DATES:  The  proposed  new 
routine  uses  shall  take  effect  without 
further  notice  on  or  before  December  9, 
1985,  unless  comments  received  on  or 
before  that  date  cause  a  contrary 
decision. 

ADDRESS:  Please  address  comments  to: 
Richard  A.  Demeo,  HCFA  Privacy  Act 
Officer,  Health  Care  Financing 
Administration,  G-A-1  East  Low  Rise 
Building.  6325  Security  Boulevard, 
Biillimore,  Maryland  21207.  We  will 


make  comments  received  available  for 
inspection  at  this  location. 
FOR  FURTHn  NIFORMATION  CONTACT: 
Ronald  L  Kelly,  Division-of  Group 
Health  Plans  Operations,  320  Meadows 
East  Building,  6300  Security  Boulevard, 
Baltimore.  Maryland  21207,  Telephone 
(301)  594-1620. 

SURRLEMCNTARV  information:  The 
notice  for  the  Group  Health  Plan 
System,  HHS/HCFA/BPO  No.  0^70- 
0506,  was  most  recently  published  at  47 
FR  45724  (1982).  This  system  contains 
records  of  Medicare  beneficarierwho 
are  enrolled  in  a  Health  Maintenance 
Organization  (HMO).  Competitive 
Medical  Plan  (CMP),  or  Health  Care 
Prepayment  Plan  (HCPP).  or  had  been 
enrolled  within  the  past  year.  There  are 
approximately  1.25  million  records  in 
the  system.  The  file  is  growing  by 
approximately  8,000  records  per  month. 
Records  contain  information  about 
beneficiary  entitlement  to  Medicare 
Parts  A  and  B,  and  about  the  beneficiary 
enrollment  in  an  HMO,  CMP.  or  HCPP 
(Plan)  that  is  contracting  with  HCFA  for 
direct  reimbursement.  Each  record  also 
contains  the  beneficiary  name,  date  of 
birth,  and  Medicare  health  insurance 
claim  number. 

The  file  is  maintained  for  accounting 
controL  to  expedite  the  excharge  of  data 
with  Group  Health  Plans,  to  control  the 
posting  of  pro  rata  amounts  to  the  Part  B 
deductible  of  currently  enrolled  Group 
Health  Plan  members,  and  to  determine 
the  reimbursement  amount  for  Group 
Health  Plans. 

We  are  proposing  to  establish  two 
new  routine  uses.  First  we  are  proposing 
that  the  provider  and  suppliers  of 
Medicare  services  have  access  to  the 
records  through  a  contractor,  fiscal 
intermediary,  or  carrier.  Providers  and 
suppliers  of  Medicare  services  need 
timely  access  to  the  information  in  the 
records  to  determine  proper  billing 
procedures  under  Title  XVIII. 

Providers  and  supplies  of  Medicare 
services  will  be  allowed  access  to  the 
records  only  on  an  individual,  case  by 
case  basis,  and  only  when  they  have  a 
claim  for  Medicare  reimbursement 
signed  by  the  Medicare  beneficiary. 

The  second  proposed  routine  use  is 
for  a  contractor.  We  propose  that  a 
contractor  be  provided  with  a  magnetic 
tape  copy  of  the  file  each  month  in  order 
to  build  an  on-line  data  base  file.  HCFA, 
plans,  and  providers  of  services  often 
need  immediate  access  to  the 
information  available  on  the  file.  This  is 
not  possible  through  the  SSA/HCFA 
batch  system.  This  additional  routine 
use  allowing  disclosure  to  a  contractor 
is  necessary  because  HCFA  lacks  the 
resources  to  provide  totally  the  data 


processing  hardware  and  software 
needed  to  operate  an  on-line  data  base 
system.  Therefore,  we  propose  to 
contract  for  this  service. 

We  are  revising  the  safeguards 
section  of  the  system  notice  to  include 
necessary  safeguards  for 
computerization  under  contract. 
Contractors  will  be  required  to  adhere 
to  the  provisions  of  the  Privacy  Act  and 
the  HHS  Privacy  Act  Regulations.  The 
System  Manager  and  the  Project  Officer 
will  control  access  to  the  data.  Only 
contractor  personnel  and  employees 
whose  duties  require  the  use  of  such 
information  will  have  regular  access  to 
records  in  this  system.  Records  will  be 
stored  in  source  offices.  Computer 
terminals  will  be  in  secured  areas. 

Data  stored  in  computers  will  have 
limited  access  through  the  use  of 
keywords  known  only  to  the  System 
Manager,  delegated  representative  of 
the  System  Manager,  or  the  Project 
Officer.  These  keywords  will  be 
changed  frequently. 

To  comply  with  technical 
requirements  of  the  Privacy  Act,  we  are 
proposing  to  establish  the  routine  uses 
below  adding  to  previously  published 
uses  (1),  (2),  and  (3): 

(4)  To  providers  and  suppliers  of 
services  directly  or  dealing  through 
fiscal  intermediaries  or  carriers  for 
administration  of  Title  XVIII.  Providers 
and  suppliers: 

a.  Will  have  access  only  through  a 
CRT  terminal 

b.  Will  have  access  to  only  one  record 
at  a  time. 

c.  Must  enter  both  beneficiary  name 
and  Health  Insurance  Claim  Number  to 
access  a  record. 

d.  Must  have  a  claim  for  services  for 
the  beneficiary. 

e.  Must  enter  a  password  in  order  to, 
get  access  to  the  file. 

(5)  To  a  contractor(s)  when  the 
Department  contracts  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records.  The  contractor 
must  agree: 

a.  Not  to  publish  or  otherwise  disclose 
data  in  a  form  in  which  beneficiaries 
could  be  identified  (except  to  plans, 
providers,  suppliers,  carriers  and 
intermediaries  as  authorized  by  HCFA), 
and 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

These  new  routine  uses  are 
compatible  with  the  purpose  for  which 
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the  information  is  collected.  Addition  of 
these  new  routine  uses  can  be 
accomplished  with  no  reduction  in 
beneficiaries'  privacy  because  HCFA 
will  impose  requirements  on  recipients 
who  must  agree  in  writing  to  protect  the 
data  from  unauthorized  access  and  from 
being  disclosed  in  a  form  that  permits 
identiHcation  of  individuals. 

This  action  does  not  require  a  report 
of  altered  system  under  5  U.S.C.  552a(o). 
We  are  publishing  below  the  system 
notice  in  its  entirety,  with  the  proposed 
changes  incorporated.  We  are  also 
making  minor  editorial  changes 
throughout  the  notice  to  enhance  clarity 
and  specificity. 

Dated:  October  31. 1985. 

C.  McClaiB  Haddow, 

Acting  Administrator.  Health  Care  Financing 
Administration. 

0»-70-0506 

SVSTtMNAMC: 

Group  Health  Plan  System  HHS. 
HCFA.  BPa 

SSCUMITV  ClASSinCATIOM: 

Noife. 

tvsTtsi  locahon: 

Health  Care  Financing 
Administration,  Office  of  Systems 
Operations.  OS.  SSA,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 

CATEMMIES  OF  WNNVIOUALS  COVEfICO  BY  THS 
SVSTCtt: 

Recipients  of  Part  A  (Hospital 
Insurance)  and  Part  B  (supplementary 
medical)  Medicare  services. 

CATSeOtttES  OF  NCCOflOS  IN  THE  SYSTEM: 

The  system  contains  information 
about  a  beneificary's  health  insurance 
entitlement  and  supplementary  medical 
beneflts  usage. 

Contact  System  Manager  for  location 
of  Contractor(8). 

AUTHomrv  Fon  maintenance  of  the 
system: 

Sections  1833(a)(1)(A),  1866  and  1876 
of  Title  XVIIi  of  the  Social  Security  Act 
(42  U.S.a  1395(a)(1)(A).  1395cc.  and 
1395sim). 

FUIIFOSC(S): 

To  maintain  a  master  file  of  Group 
ilealth  Plan  members  for  accounting 
control;  to  expedite  the  exchange  of 
data  with  the  Group  Health  Plans;  and 
to  control  the  posting  of  pro-rata 
amounts  to  the  Part  B  deductible  of 
currently  enrolled  Group  Health  Plan 
members. 

Group  Health  Plans  include  the 
following:  Health  Maintenance 
Organizations  (HMO),  Competitive 


Medical  Plans  (CMP),  and  Health  Care 
Prepayment  Plans  (HCPP). 


HOUTINB  USES  OF  MCOWM  MAMTAINCD  M 
THE  tYtrm,  MCUIDMO  CATCOOMU  OF 
USENS  AND  THE  FURFOSCS  OF  SUCH  USES: 

Disclosure  may  be  made:  (1)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual.  (2)  In  the 
event  of  litigation  where  the  defendant 
is  (a)  the  Department^ny  component  of 
the  Department,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity;  (b)  the  United  States  where 
the  Department  determines  that  the 
claim,  if  successful,  is  likely  to  directly 
affect  the  operations  of  the  Department 
or  any  of  its  components;  or  (c)  any 
Department  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  of  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(3)  To  an  individual  or  organizations 
for  a  research  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained; 

b.  Determines  that  the  purpose;  for 
which  the  disclosure  is  to  be  made: 

(1)  Canpot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished; 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
idnetified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  wi\h  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 


nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual, 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
idnetified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be'identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law; 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  a  willingness  to  abide 
by  these  provisions. 

(4)  To  providers  and  suppliers  of 
services  directly  or  dealing  through 
fiscal  intermediaries  or  carriers  for 
administration  of  Title  XVUI.  Providers 
and  suppliers: 

a.  Will  have  access  only  through  a 
CRT  terminal. 

b.  Will  have  access  to  only  one  record 
at  a  time. 

c.  Must  enter  both  beneficiary  name 
and  Health  Insurance  Claim  Number  to 
access  a  record. 

d.  Must  have  a  claim  for  services  for 
the  beneficiary. 

e.  Must  enter  a  password  in  order  to 
get  access  to  the  file. 

5.  To  a  contractor  when  the 
Department  contracts  with  a  private 
firm  for  the  purpose  of  collating, 
analyzing,  aggregating,  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 
The  contractor  must  agree: 

a.  Not  to  publish  or  otherwise  disclose 
data  in  a  form  in  which  beneficiaries 
could  be  identified  (except  to  plans, 
providers,  suppUers,  carriers,  and 
intermediaries  as  authorized  by  HCFA), 
and, 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

FOUOES  AND  FMACTICES  FOII  STOmNO, 
RETRIEVING.  ACCESSINO,  NETAIMNG,  AND 
DiSFOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  tape  and  paper  listing. 

retrievashjty: 

The  system  is  indexed  by  health 
insurance  claim  number. 
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SAFtauiwios: 

Only  authoiized  personnel  have  dirept 
access  to  information  in  the  Group 
Health  Plan  systems.  In  addition. 
Croups  Health  Plan  personnel  are 
advised  that  information  is  confidential. 

Offices  containing  records  are  locked 
when  not  in  use.  Computer  terminals  are 
in  secured  areas.  Ail  buildings  are 
locked  at  night 

Employees  who  maintain  records  in 
this  system  are  instructed  to  grant 
access  only  to  authorized  users.  Data 
stored  in  computers  are  accessed 
through  the  use  of  passwords/ 
keywords/numbers  known  only  to  the 
authorized  personnel.  These  passwords 
are  changed  as  needed.  Contractor(s) 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further 
disclosures  of  the  records  except  as 
authorized  by  the  system  manager  in 
accordance  with  the  Privacy  Act. 
Privacy  Act  requirements  are 
specifically  included  in  contracts  related 
to  this  system.  The  project  officer  and 
contract  officer  oversee  compliance  with 
these  requirements. 

The  particular  safeguards 
implemented  are  developed  in 
accordance  with  Part  6,  "ADP  Systems 
Security."  of  the  HHS  ADP  Systems 
Manual  and  the  National  Bureau  of 
Standards  Federal  Information  Process 
Standards. 


RETINTIONANOI 

Health  insurance  materials  used  to 
support  the  accuracy  of  the  charge  per 
service  billed  by  the  plan  are  retained 
for  3  years,  then  destroyed. 

SYSTCH  MAIMOC]l(8)  UK  AOOUCSS: 

Health  Care  Financing 
Administration.  Director,  Bureau  of 
Program  Operations.  6325  Seciuity 
Boulevard,  Baltimore,  Maryland  21207. 

NOTmCATKM  PflOClOUHC 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
system  manager  named  above  and 
directed  to  the  attention  of  the  Group 
Health  Plan  Operations  Staff.  The 
individuals  should  furnish  his  or  her 
health  insurance  claim  number  as 
shown  on  social  security  records. 


Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
(These  access  procedures  are  in 
accordance  with  Department 
Regulations  (45  CFR  5b.5(a)(2).)) 

COIfTESTWQ  RECOHO  mOCCOUIIES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 


record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7).) 

RCCONO  SOURCC  CATSOOWn: 

The  identifying  infonnation  contained 
in  these  records  is  obtained  from  the 
group  health  plans  (which  obtained  the 
data  from  the  individual  concemed|. 

SYSTEMS  EXEMPTCO  FHOM  CEMTAIN 
PWOVISIONS  OF  THE  ACT. 

None. 
[FR  Doc  85-28549  Filed  11-6-6S;  8:46  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Adminlstralion 
[Docket  No.  N-es-ISSI] 

SubmiMion  of  PropoMd  Information 
ColloctkmtoOMB 

agency:  Office  of  Administration.  HUD. 
ACTKM:  Notice. 

SUMMAllv:.The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB]  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOORESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer, 
Office  of  Management  and  Budget.  New 
Executive  bffice  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington.  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 


required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal:  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  infonnation  collection  requirement;      ' 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Definition  of  Income,  Rents, 
and  Recertification  of  Family  Income 
for  the  Rent  Supplement  and  Section 
236  Programs— 24  CFR  215,  236,  and 
886 

Office:  Housing 

Form  No.:  None 

Frequency  of  submission:  On  Occasion 

Affected  public:  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit  and  Non-Profit  Institutions 

Estimated  burden  hours:  600 

Status:  New 

Contact:  James  J.  Tahash,  HUD,  (202) 
426-3970.  Robert  Fishman,  OMB,  (202) 
395-6880. 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urgban 
Development  Act,  42  U.S.C.  3535(d]. 

Dated:  October  18, 1965. 
Dennis  F.  Geer, 

Director,  Office  of  Information  Policies  and 
Systems. 

(FR  Doc.  85-26660  Filed  11-6-85:  8:45  am] 

BHUNO  CODE  4210-01-11 


[Docket  No.  D-85-810;  FR-21751 

Region  III  Philadelphia,  Office  of  the 
Manager,  Richmond  Field  Office; 
Designation 

AGENCY:  £)epartment  of  Housing  and 
Urban  Development. 

action:  Designation  of  Order  of 
Succession. 

summary:  The  Office  Manager  is 
designating  officials  who  may  serve  as 
Acting  Office  Manager  during  the 
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absenoe,  disability,  or  vacancy  in  the 
position  of  the  Office  Manager. 
EFFECnvi  DATi:  This  designation  is 
effective:  October  4. 19B6. 

FOR  RIRTHEII  INFORMATION  CONTACT: 

Peter  M.  Campanella,  Regional  Counsel. 
Office  of  Counsel,  I%iladelphia  Regional 
Office,  Department  of  Housing  and 
Urban  Development.  Liberty  Square 
Building,  105  South  7th  Street. 
Philadelphia.  PA  19108,  pfcone  215-697- 
2655.  (This  is  not  a  t(ril  free  number). 

DesignaftiMi 

Each  of  die  offidah  afupohdeA  to  the 
following  positiom  is  designated  to 
serve  as  Acting  Office  Manager  during 
the  absence,  disabihty,  or  vacancy  in 
the  posilioa  off  the  Office  Manager,  with 
all  the  powers,  functions,  and  duties 
redelegated  or  assigned  to  the  Office 
Maixager  Provided,  that  no  official  is 
authorized  to  serve  as  Acting  Office 
Manager  unless  all  prec«Hng  listed 
officials  ia  this  designatioo  are 
unavailable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  the  position: 

1.  Deputy  Manager 

2.  Director.  Canunmity  Manning  and 
Development  Division 

3.  Chief  CDunsei 

4.  Director.  Hoasing  Development 

5.  Director.  Hoasing  Management 

6.  Director.  Administratjan  Division 

7.  Director.  Fair  Housing  and  Equal 
Opportunity  CKvisioo 

This  designatiim  sapersedes  the 
designation  effiective  September  8, 1983. 

Authority:  Delegation  of  Authority  by  the 
Secretary  effective  Aprtl  23. 1985  50  FR  18742 
May  2.  ISBSl 

Dated:  October  11. 1866. 
G.  William  Thomas.  Jr.. 

Manager,  Richmond Fiekf  Office. 

|FR  Doc.  85-Z6857  Filed  11-6-85;  MS  an] 

BILLING  COOC  «210-O1-«I 


R*Qion  ni  PTillBdelphIa,  OfRce  ot  the 
Maraflvr;  In  Cturfeaton,  Wsst  Vhybiia 
FMcf  Office    Dvsigiution 


:  Department  of  Hoasing  and 
Urban  Oevciopment 
ACTKMC  Designation  of  Order  of 
Succession. 

SUMMANK  The  Office  Manager  is 

designating  officials  who  may  serve  srs 
Acting  Office  Manager  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  the  OfRce  Manager. 
EFFECTIVE  DATE:  This  designation  is 
effective:  September  1. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  M.  Campanella.  Regional  Counsel, 
Office  of  Counsel.  Philadelphia  R^iiooa) 
Office,  Department  of  Housing  and 


Urban  DcvelopBent.  Liberty  Squase 
Building.  105  South  7th  Street. 
Philade^^ua.  PA  IMOa,  i^boae  215-587- 
2665.  (This  is  not  a  toli  free  number). 

Designaticm 

Each  of  the  officials  a{q[)ointed  to  the 
foUowing  positions  is  designated  to 
serve  as  Acting  Office  Manager  duriog 
the  absence,  disability,  or  vacancy  in  - 
the  position  of  the  Office  Mana^Br,  with 
all  the  powers,  fonctione.  and  duties 
redelegated  or  asa^ned  to  tha  Office 
Manager:  Provided,  that  no  offidai  is 
authorised  to  swve  as  Acting  Office 
Manager  unless  all  pieotding  listed 
officials  in  tin  des^natioo  ate 
unavailable  to  act  by  reason  of  absence. 
disability,  or  vacamgp  in  the  posttiaii: 

1.  Director  (rf  Hoasing 

2.  Chiei  MdtifamiUy  Programs/ 
Mortgage  Gcecyt  Bran^ 

This  designation  super aedes  the 
designation  effective  December  1. 1983. 

Authority:  DelcgatioB  of  Autlxuity  by  the 
Secretary  effective  April  23. 1085: 50  FR  187i2 
May  2. 1985. 

Dated:  September  16. 1S85. 

Cad  A.  South. 

Manager,  Charlestoa,  West  Viigiaio  Field 
Office. 

(FR  Doc.  85-26660  Filed  11-6-8S;  8c4S  an} 

BtUJNC  COBK  WIS  tl-M 


Office  Of  EnvironoMm  and  Energy 
(Dod(etNo.l-85-13S) 

Intent  To  Issue  a  Finding  of  No 
Signiflcsnt  Impact  and  Compline* 
With  Executive  Order  1 1988 

The  Department  of  Housing  and 
Urban  Development  gives  notice 
concerning  the  proposed  New  Territoty 
Subdivision,  located  in  Port  Bend 
County.  Texas  and  partially  within  the 
extraterritorial  jurisdiction  of  tfie  CHty  of 
Houston,  that  (1)  It  intends  to  issue  a 
Finding  of  Ho  Sgnificant  bnpect 
(FONSI)  based  on  an  Environmental 
Assessment  {EA)  for  the  project  and:  (2} 
provides  an  exjrfanation  of  why  the 
action  is  proposed  Ut  be  pertially 
located  in  a  floodplain  as  required  by 
Executive  Order  11988  on  Floodplain 
Manflgffnrpn^  Comments  are  solicited 
before  the  HUD  Fort  Worth  Regional 
Administration  makes  a  final 
determination  whether  to  proceed 
without  preparing  an  Envir(mmeDtal 
Impact  Statement  (EIS). 

Description 

The  Lexington  Devel^piaent  Company 
of  Houston.  Texas,  has  filed  an 
application  whth  the  Houston  Office  of 
the  Department  of  Housing  and  Urban 


Development  to  acc^  the  pn^weed 
subdivision  for  mortgage  insurance 
under  Section  203(b]  to  Title  II  of  the 
National  Housing  Act  of  1934.  as 
amended.  The  proposed  subdivision  Is 
located  soodi  of  U.&  Highway  9a 
southwest  of  the  City  of  Sage  Lud. 
Texas.  The  proposed  sidiAvision  will 
consist  of  2,374  acres  of  land  and  will 
provide  approodnatdy  4J00  tots  ibr 
single  fruaiiy  devekipBicDt  When  fidly 
develcqied  over  a  10-year  the 
subdivision  wiU  provide  housing  for 
approximately  ISjOOO  posoos. 

Purpose  of  FONSI  Notice 

Pursuant  to  HUD  environmental 
regulations  at  24  QH  Part  50,  an  BA  has 
been  prepaied  by  HUITs  Houston  Office 
to  determine  wbetiier  or  not  an  EIS  is 
required.  It  is  the  fodhig  of  the  EA  d»t 
there  woidd  be  no  significant  impact  on 
the  human  envirouaient  and  that  the 
project  is  m  ooeqtliance  witti  the 
National  Environmental  Policy  Act  and 
related  enviroranental  laws  and 
authorities  cited  at  24  CFR  50.4. 
Therefwe,  in  accordance  with  the 
applicable  regulations  a  proposed 
FONSI  has  been  prepared,  and  a  Notice 
to  that  effect  is  hereby  pebtisbed. 
Pursuant  to  40  CPR  lS01.4(eK2}  d  die 
Council  on  Environmental  Quality 
regulations,  there  will  be  a  thirty  (3D) 
day  comment  period  before  HUD  m^ies 
its  final  determination  on  the  FONSL 
Interested  Individuals,  Governmental 
agencies,  and  private  otganixations  are 
invited  to  comment  on  the  FONSI  by  the 
date  and  to  the  address  set  forth  below. 

Purpose  of  the  Floodplain  Nodes 

As  required  by  Executive  Order  11988, 
Floodplain  Management,  this  notfoe 
shall  serve  as  the  second  [final]  notice 
explaining  the  Department's  decision  to 
approve  the  New  Territory  Subdivision 
vkrith  the  successful  rompletioa  of  the 
processs  described  above  Public  notices 
to  this  effect  were  published  in  the  Fort 
Bend  Mirror  and  the  Hoeston  InfocsMr 
on  September  IS  and  September  21, 19B5 
respectively.  The  Fort  Bend  County 
Levee  imi»ovement  IKstrict  No.  7  was 
formed  for  the  purpose  of  reclaiming  the 
area;  a  levee  of  at  least  3  fleet  above  the 
100  year  flood  level  is  proposed  to 
protect  the  area.  The  Fort  Bend  County 
Engineering  Department  has  ooocuired 
with  this  propoaai  and  a  Final  Letter  oi 
Map  Amendment  regarding  tbe 
floodplain  will  be  issued  by  the  Federal 
Emergency  Management  Administration 
only  on  the  conqiletian  of  the 
improvements.  Until  then,  the  District  or 
other  comparable  furisdictianal 
authority,  will  be  required  to  participate 
in  the  National  Flood  Insurance  Propam 
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and  all  residential  properties  will  be 
required  to  be  covered  by  flood 
insurance. 


Additional  Infonnatkw  and  Comments 

The  EA  which  serves  as  the  basis  for 
the  FONSI  and  supporting 
documentation  are  available  for  review 
until  the  close  of  the  comment  period  at 
the  HUD  Houston  Office  and  the  Fort 
Worth  Regional  Office  during  regular 
business  hours.  Contacts  concerning 
review  should  be  made  with  Mr.  James 
Ki  Wilson,  Manager,  HUD  Houston 
Office.  National  Bank  of  Texas  Building. 
2211  Norfolk.  Suite  30a  Houston.  Texas 
77096-4006.  telephone:  Commercial  (713) 
229-3850  or  FTS  6-528-7951  or  L  ). 
Ramsbottom,  Regional  Envinuunental 
Officer.  HUD  Fort  Worth  Regional 
Office.  221 W.  Lancaster  Street.  Fort 
Worth,  Texas  76113-2905,  telephone: 
Commercial  (817)  870-5482  or  FTS  728- 
5482  (these  are  not  toll  free  commercial 
numbers). 

Written  comments  on  the  FONSI 
should  be  submitted  to  the  Fort  Worth 
Acting  Regional  Administrator,  221 W. 
Lancaster  Street,  Post  Box  2905,  Fort 
Worth.  Texas  76113-2905  (Attention: 
Regional  Environmental  Officer)  within 
thirty  (30)  days  of  the  publication  of  this 
Notice. 

Dated:  November  1. 1985. 

DocQlhy  Wimaon, 

Deputy  Director.  Officer  of  Environment  and 
Energy. 

[FR  Doa  85-26850  Filed  ll-6-a5:  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

OfflM  Of  the  Secretary 

Privacy  Act  of  1974;  Revision  off 
NoUcee  of  Systems  of  Records 

Pursuant  to  the  provisions  of  the 
Privac>  Act  of  1974.  as  amended  (5 
U.S.C  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  four  notices  describing  systems 
of  records  maintained  by  the  Minerals 
Management  Service.  Except  as  noted 
below,  all  changes  being  published  are 
editorial  in  nature,  and  reflect 
organization  and  other  minor 
administrative  revisions  which  have 
occurred  since  the  previous  pubMcation 
of  the  material  in  the  Federal  Register. 
The  four  notices  being  revised,  which 
are  published  in  their  entirety  below, 
are: 

1.  Personal  Property  Accountability 
Records— Interior,  MMS-2  (previously 
published  on  June  2, 1983  (48  FR  24792)). 

2.  Accident  Reports  and 
Investigations — Interior,  MMS-2 


(previously  pubUshed  on  June  2, 1963  (48 
FR  24792)). 

3.  ELC  Records— Interior.  MMS-5 
(previously  published  on  June  2, 1983  (48 
FR  24793)). 

4.  Advanced  Budget/ Accounting 
Control  and  Information  System 
(ABAaS)— Interior.  MMS-8  (previously 
published  on  August  1, 1984  (49  FR 
30600)). 

In  aU  four  notices,  the  existing  routine 
disclosure  statement  for  litigation 
purposes  is  revised  to  incorporate  the 
clariBcation  on  such  disclosures 
prescribed  by  the  Office  of  Management 
and  Budget  (0MB)  in  its  supplementary 
guidelines  dated  May  24, 1985,  for 
implementing  the  Privacy  Act.  Also,  in 
all  four  notices  the  retention  and 
disposal  statements  are  amended  to 
conform  to  guidelines  issued  by  the 
Assistant  Archivist  for  Records 
Administration.  National  Archives  and 
Records  Administration,  in  his 
memorandum  to  Agency  Records 
Officers  dated  June  11. 1985. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  systems  of  records, 
the  notices  shall  be  effective  November 
7, 1985.  Additional  information 
regarding  these  revisions  may  be 
chained  from  the  Department  Privacy 
Act  Officer,  Office  of  the  Secretary 
(PIR),  Room  7357,  Main  Interior  Building, 
U.S.  Department  of  the  Interior, 
Washington.  D.C  20240. 

Dated:  October  24. 1985. 
OKar  W.Mueller.  Jr., 

Director,  Office  of  Information  Resources 
Management 

INTEmOR/IIMS-2 

SYSTCMIUIK: 

Personal  Property  Accountability 
Records — Interior.  MMS-2 

SYSTEM  location: 

(1)  Procurement  and  General  Services 
Division,  Minerals  Management 
Services.  12203  Sunrise  Valley  Drive. 
Res  ton.  Virginia  22091;  and  (2) 
Administrative  offices  in  substantially 
all  field  locations.  A  listing  of  field 
locations  is  available  from  the  System 
Manager. 

CATCOOeieS  of  INOtVIOUALS  COVEWEO  BY  THE 
SVSTEH: 

Employees  of  MMS  who  are 
accountable  for  Government  owned 
controlled  property. 

CATEOOMES  OT  RSCOHOS  IM  TT4E  SYSTEM: 

Records  of  assignment  of  an  internal 
identiHcation  number  and 
acknowledgment  of  receipts  by 
employees.  Records  of  transfers  to  other 
accountable  employees.  Inventory 


records  containing  employee  social 
security  numbers  and  duty  stations. 

AUTHOerrV  KM  MASntNANCC  O^  TMS 


40  U.S.C  483(b). 


MHrrms  uses  of  nkoros  mamtaincd  in 
TNt  systsm,  wcLuoie  CATieomis  of 

USeiS  AND  TMC  FUWFOSM  OF  SUCH  USIS: 

The  primary  uses  of  the  records  are  to: 
(1)  Maintain  control  over  MMS-owned 
and  controlled  property;  and  (2) 
maintain  up-tondate  inventory  and  to 
record  accountability  for  the  property. 
Disclosure  outside  the  Departinent  of 
the  Interior  may  be  made:  (1)  to  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or.  when  represented 
by  the  govenmient,  an  employee  of  the 
Department  is  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  htigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order,  or  license;  (3)  to  a 
congressional  ofHce  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  made  at  the 
request  of  that  individual;  (4)  to  a 
Federal  Agency  which  has  requested 
information  relevant  or  necessary  to  its 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  and  (5) 
of  Federal  State,  or  local  agencies  where 
necessary  to  obtain  information  relevant 
to  the  hiring  or  retention  of  an  employee 
or  the  issuance  of  a  security  clearance, 
license,  contract,  grant,  or  other  benefit. 

POilOES  AND  FNACnCCS  FOR  STOMNO, 

RcnueviMO,  accesssw,  ncTAiNiNa,  and 

OiSFOSMM  OF  RCCOHDS  IN  TNt  SYSTIM: 
STONAOC: 

Records  are  both  manual  and 
computerized. 

KCmtEVABIUTV: 

By  employee  social  security  number. 

SAFEOUAROS: 

Access  by  authorized  employees  only. 
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MTENTKMANOI 

Retrntfon  and  disposal  is  in 
accordance  with  General  Records 
Schedule  No.  23«  Hem  Na  1. 

Chiei  [Voperty  Uaiiageiaent  Sediim. 
General  Services  Btoaach.  Procurement 
and  General  Service  Divisioo.  Mimiral^ 
Management  Swvice.  Mail  Stop  63S. 
12203  Sunrise  Valley  Drive.  Restoo. 
ViFginia  22001. 


NOTIHC/mOWl 

Contact  the  System  Manager  or  the 
pertinent  filed  instaRation.  See  43  CFR 

Same  m  above  or  to  the  pcrtiiietrt 
field  instillation  for  access.  See  43  CFR 
3.63. 


cotmsmioi 

A  petition  for  amfifMhweut  shoold  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  at 
43  CFR  271 

RECONO  SOURCE  CATGOORIES: 

Individual  eoiployees  and  property 
management  personnel. 

INTERIOR/MIIS-3 

SYSTEM  NAME: 

Accident  Reports  and  Investigation- 
Interior.  MMS-3 

SYSYEM  location: 

Procurement  and  General  Services 
Division,  Minerals  Management 
Services,  Mail  Stop  635, 12203  Sunrise 
Valley  Drive,  Reston,  Virginia  ZZ091. 

CATEooomof  MiBiwiiaii  tmwma  m  im 
system: 

All  personnel  of  the  Minerals 
Management  Service  (MMS)  who  have 
had  on-the-iob  accidents. 

CATEQOmn  OF  RECOROS  IN  THE  SYSTEM: 

Form  Dl-134,  Accident  Reports, 
correspondence,  historical  intforaatioo. 
and  corrective  actkn  reviews  relating  to 
accidents  which  have  occurred  on-the- 
job. 


AUTHORrrVRNI 

system: 
5  U.S.a  7802. 


■AWTENAffCE  OF  THE 


ROUTINE  USES  OF  REOOMM  SUUIirAMED  IN 
THE  SYSTEM,  IIICLU— 10  CJiraaOMeS  OF 
USERS  ANO  THK  FURNMn  OF  MICM  IfffT 

The  primary  uses  of  the  records  are: 
(1)  To  maintain  records  of  accidents  in 
which  MMS  employees  have  been 
involved;  (2)  to  report  statistics  and 
trends  to  the  Department:  (3)  to  monitor 
and  report  progress  of  the  safety 
program  in  the  NAifS.  using  historical 


data  and  records  of  actions  taken. 
Dtsdonro  ootaide  ot  the  Depaitaent 

may  be  made:  (1)  To  the  U&. 
Department  of  Justice  or  In  a  proceeifing 
before  a  court  of  adjudicativs  body 
wfaea(a>  tbe  United  State*.  tiM 
DepartasBt  of  the  Inlciloff,  a  ooaqMoent 
of  the  Department  or,  when  iiB|gciscnttd 
by  the  government  an  employee  of  the 
Department  is  party  to  litfgatfon  or 
antidpolad  litigation  or  has  an  interest 
in  such  litigation,  and  (b}  tile 
Depaitaaent  of  tbo  Interior  detemines 
that  tlM  diadoMre  is  relevaBt  or 
necessary  to  the  Ktigntfon  and  is 
compatible  with  the  parposa  for  which 
the  records  were  compiled;  (2)  of 
information  inftionHng  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license  to 
appropriate  FederaL  State,  local  or 
foreign  agsocies  re^Moaible  for 
investigating  or  praseoating  *^ 
violation  or  for  enfoidog  or 
implementing  the  statata,  rule, 
regulation,  order,  or  license:  (^  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  ixidividaal  has  made  to  ^h^ 
congressional  office;  (4)  to  a  Federal 
Agency  which  has  reqaested 
information  relevant  or  naoessary  to  its 
hiring  or  retention  of  an  eB^>k>yee.  or 
issuance  of  a  security  clearance,  license, 
contract  grant  or  other  benefit;  and  {&] 
of  Federal,  State,  or  local  agencies 
where  necessary  to  obtain  information 
relevant  to  the  hiring  or  retention  of  an 
employee  or  the  issaanco  of  a  security 
clearance,  license,  confract  ^ant  or 
other  bendit 


RETRIEVHNl,  ACCESSING,  RET AWNNQ.  «M» 
OtSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOe: 

Maintahied  in  manual  form  in  file 

folders. 

RETRIEVAMUTV: 

By  name  of  individual. 

safeguards: 

iC^  in  locked  cabinet  Access  Ifanited 
to  authorized  personnel 

RETEMTIOM  AND  MSMMAU 

Retention  and  disposal  is  in 
accordance  with  Geieral  ReoHds 
Schedule  No.  18.  item  No.  12. 


SYSTEM  IIIAMAOER(S)  i 

Safety  and  Occupational  Health 
Manager,  Procarement  and  General 
Service  Divisioa  Minerals  Management 
Service,  Mail  Stop  635. 12203  Sunrise 
Valley  Drive,  Reston,  Virginia  22091. 


NOflRCMIOMI 

A  written  and  signed  request  statfag 
that  rtie  rgquester  series  informatfon 
concerning  records  pertaining  to  htm  or 
her  must  be  addmsed  to  the  9jr«tem 
Manager.  See  43  CFR  2J0 


A  request  for  aooess  most  be  in 
writing  ■gned  by  the  reqceoter, 
submitted  to  fhe  System  Kfanager ,  and 
meet  tfie  content  requiiemente  of  43  CFR 
2.63 


A  petitioo  for  amendment  shall  be 
addressed  to  the  System  Managsr  and 
meet  the  reqntreracnts  of  43  CFR  2.71 


Acddent 

supervisors,  and 

INTERKM/HMS-S 


SYSTmi 

ELC  Bacord*-4nterkNr.  lAfS-6. 

SYSTEM  lOCaXKMI 

Procurement  and  General  Services 
Division.  Minerals  Management  Savlce. 
Mail  Stop  635, 12208  Scnrise  VaHey 
Drive,  Reston.  Virginia  220O1 

CATCooRKs  OF  NNNVBUALs  oo^mmm»nm 

SYSTOl: 

Minerals  Management  Service  (MMS) 
employees  Service-wide. 

CATcooRm  OF  anoana  M  tMi  •vavBK 

Names  of  individual  employees,  social 
security  numbers,  grades,  office 
telephone,  location  codes,  room 
numbers,  tenons,  mail  stop  codes, 
organfaeatioo  codas,  and  hmne  zip  codes. 


AUTHORITY  FOR 

U.S.C.  301. 


MAWITINAMCE  OF  THE  SVarai 


The  primaiy  uses  of  these  records  are: 

(1)  To  prepare  MMS  telephone 
directories;  (2)  ride  sharing;  and  (3)  to 
prepare  space  occupancy  reports. 
Disckiaare  ontside  of  the  Dcpartanent 
may  be  made:  (1)  to  the  US.  DepartmcBl 
of  Justice  or  in  a  proceeding  bdtare  a 
court  or  adjudicative  bodf  whan  (a)  tha 
United  States,  the  Dapaituienl  of  the 
Interior,  a  component  of  the  Department 
or,  when  represented  by  the 
government  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  emd  (b)  the 
Department  of  the  Interior  determines 
that  the  dtsdosore  is  relevant  or 
necessary  to  the  litigation  and  is 
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compatible  with  the  purpose  for  which 
the  records  were  compiled:  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statue  rule,  regulation, 
order,  or  license;  (3)  to  a  congressional 
office  from  the  record  of  an  individual  in 
response  to  an  inquiry  the  individual 
has  made  to  the  congressional  office;  (4) 
to  a  Federal  Agency  which  has  ' 
requested  information  relevant  or 
necessary  to  its  hiring  or  ret«ition  of  an 
employee  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit:  and  {5)  to  Feder^  State, 
or  local  agencies  where  necessary  to 
obtain  information  relevant  to  the  hiring 
or  retention  of  an  employee,  or  the 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit 


MACnCCS  FOR  STOMNO, 
OF  MECOMM  M  TMC  SVSTCM: 


Maintained  in  manual  and 
computerized  form. 


By  name  or  social  security  number. 


Records  kept  in  locked  cabinets  for 
use  by  the  FadUtiea  Management 
Section. 


Determination  of  the  disposition  of 
these  records  is  pending  approval  of  the 
Archivist  of  the  U.S. 

svsrai  MAfuoBHs)  and  aoomess: 

Qiiet  Facihties  Management  Section. 
General  Services  Branch,  Procurement 
and  General  Services  Division.  Minerals 
Management  Service,  Mail  Stop  635. 
12203  Sunrise  Valley  Drive,  Reston. 
Virginia  22001. 

NOrmCATMH  MIOCaMMC: 

A  written  and  signed  request  stating 
that  the  requester  seeks  information 
concerning  records  pertaining  to  him  or 
her  must  be  addressed  to  the  System 
Manager.  See  43  CFR  Zeo. 

RSCONO  ACCESS  PKOCCOUNES: 

A  request  for  access  should  be 
addressed  to  the  System  Manager.  See 
43  CFR  2.63. 

CONTESimO  RCCOKO  PftOCCOUflES: 

Contact  the  System  Manager.  See  43 
CFR  2.71. 


Individuals  on  whom  records  are  kept. 
INTEmOR/IIMS-« 


Advanced  Budget/ Accounting  Control 
and  biforraatlon  System  (ABACIS)— 
Interior.  MMS-«. 

SVSIIM  LOCATION: 

Department  of  the  Interior,  Minerals 
Management  Service,  Office  of 
Administration.  Financial  Management 
Division.  Mail  Stop  632. 12203  Sunrise 
Valley  brive,  Reston.  Virginia  22091. 


CA- 


OF INOIVIOUALS  COVmCO  BY  THE 


All  debtors  including  employees, 
former  employees,  persons  paying  for 
goods  or  services,  returning 
overpayments,  or  otherwise  delivering 
cash,  business  firms,  private  citizens 
and  institutions.  The  record  contained  in 
this  system  which  pertain  to  individuals 
contain  principally  proprietary 
information  concerning  sole 
proprietorship.  Some  of  the  records  in 
the  system  pertain  to  individuals  and 
may  reflect  personal  information.  Only 
the  records  reflecting  personal 
information  are  subject  to  the  Privacy 
Act.  The  system  also  contains  records 
concerning  corporations,  other  business 
entities  and  organizations.  These 
records  are  not  subject  to  the  Privacy 
Act. 

CATtoowm  OF  Nccoeos  IN  -mc  system: 
Individual's  name.  Social  Security 
Nimiber,  address  amount  owned  by  or 
to,  goods  or  services  purchased, 
overpayment,  check  number,  date  and 
treasury  deposit  number,  awards,  and 
advances. 

AUTNOMTY  FOR  MAINTENANCE  OF  THE 


(1)  5  U.S.C.  5514  (2)  31  U.S.C.  35H  (3)  5 
U.S.C.  5701-09  (4)  31  U.S.C.  3701,  3711. 
3717,  3718. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  WtCUJOINO  CATEGORIES  OF 
USERS  ANO  TYIE  FURFOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are  to 
account  for  monies  paid  and  collected 
by  the  Minerals  Management  Service, 
Financial  Management  Division,  and  for 
billing  and  foUowup.  Disclosure  outside 
the  Department  of  the  Interior  may  be 
made  (1)  to  the  U.S.  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  when  (a)  the 
United  States,  the  Department  of  the  ■ 
Interior,  a  component  of  the  Department, 
or,  when  represented  by  the 
government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 


in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
diat  the  dislcosure  is  relevant  or 
necessary  to  the  Utigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (2)  to 
disclose  pertinent  information  to  an 
appropriate  Federal,  State,  local,  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statue,  rule,  regulation, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation;  (3)  to  a 
Member  of  Congress  from  the  record  of 
an  individual  in  response  to  an  inquiry 
made  at  the  request  of  that  individual: 
(4)  to  the  Department  of  the  Treasury  to 
effect  payment  to  Federal,  State,  and 
local  government  agencies, 
nongovernmental  organizations,  and 
individuals;  (5)  to  a  Federal  agency  for 
the  purpose  of  collecting  a  debt  owed 
the  Federal  government  through    -- 
administrative  or  salary  offset;  and  (6) 
to  other  Federal  agencies  conducting 
computer  matching  programs  to  help 
eliminate  fraud  and  abuse  and  to  detect 
unauthorized  overpayments  made  to 
individuals. 

DISCLOSORES  TO  CONSUMER  REFORTINO 
AQSNCieS: 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C  1661a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

poucies  ano  fracnces  for  storino, 
retrievino,  accessino,  retahuno.  and 
oisfosino  of  records  in  the  system: 

storage: 

Maintained  on  computer  media  with 
input  forms  and  printed  output  in 
manual  form  and  on  microfilm. 

RETRIEVABILrrV: 

Indexed  by  name  and  date, 
appropriation,  or  fund  to  be  audited. 

SAFEGUARDS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51,  for 
computer  and  manual  records. 

RETENTION  ANO  DISFOSAIJ 

Retention  and  disposal  is  in 
accordance  with  General  Records 
Schedule  No.  7,  Item  Nos.  1-4. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Chief,  Financial  Management 
Division,  Minerals  Management  Service, 
12203  Sunrise  Valley  Drive,  Mail  Stop 
632,  Reston,  Virginia  22091. 
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NOrmCATIOM  MOCCOURf  t: 

Inquires  regarding  the  existence  of  a 
record  should  be  addressed  to  the 
System  Manager.  A  written  signed 
request  stating  that  the  individual  seeks 
information  concerning  his/her  records 
is  required,  (43  CFR  2.60). 

RECOROt  ACCESS  mOCCOUMS: 

A  re»quest  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by  the 
requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

COMTESTINQ  RECOM)  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RECORDS  SOURCE  CATEGORIES: 

Debtor,  accounting  records,  individual 
remitters. 

IFR  Doc.  85-26591  Filed  11-6-65;  8:45  am] 
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Fish  and  WildUfe  Service 

Management  of  Charles  M.  Rusaeir 
National  WIMttfe  Refuge;  AvaflabHity  of 
Final  Environmental  Impact  Statement 
(FES  85-44) 

AQENCV:  Fish  and  Wildlife  Service. 

Interior. 

ACnow;  Notice  of  Availability  of  FEIS. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service's 
Final  Environmental  Impact  Statement 
(FEIS)  to  implement  a  plan  for  the 
operation  of  Charles  M.  Russell  National 
Wildlife  Refuge  (CMR)  is  available  for 
review  and  comment.  The  FEIS 
considers  five  alternative  management 
schemes  for  CMR:  Alternative  A,  No 
Action  (continue  management 
unchanged);  Alternative  B.  Enhanced 
Wildlife  Habitat  Management  (proposed 
action);  Alternative  C.  Intensive  Wildlife 
Management;  Alternative  D,  Multiple 
Use;  and  Alternative  E,  No  Grazing. 
Public  comments  and  suggestions 
regarding  this  FEIS  are  requested. 
DATES:  Comments  on  this  Final  EIS  must 
be  submitted  on  or  before  December  9. 
1965. 

ADDRESS:  Written  comments  should  be 
sent  to  Galen  Buterbaugh,  Regional 
Director.  U.S.  Fish  and  Wildlife  Service 
(WR),  Box  25486,  Denver  Federal  Center. 
Denver.  Colorado  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Fries.  Refuge  Manager, 
Charles  M.  Russell  NationalWildlife 
Refuge.  P.O.  Box  698.  Lewistown. 
Montana  59457.  telephone:  (406)  538- 


8706.  Individuals  wanting  copies  of  the 
FEIS  for  review  should  immediately 
contact  either  Mr.  Fries  or  the  Denver 
Regional  Office  (address  above).  Copies 
have  been  sent  to  all  agencies  and 
individuals  who  participated  in  the 
preparation  of  and /or  commented  on  the 
DEIS. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  notice  is  to  advise  the 
public  that  the  Service  has  prepared  a 
Final  EIS  for  the  management  of  the 
Charles  M.  Russell  National  Wildlife 
Refuge,  Montana,  and  that  it  is  available 
for  review  and  comment 

fai  the  Federal  Register  dated 
September  27. 1979.  44  FR  55660.  the 
Service  published  our  intent  to  prepare 
an  EIS  for  a  proposal  to  implement  a 
master  plan  for  the  operation  of  CMR.  A 
Draft  EIS  was  prepared  and  distributed 
in  1980  and  again  in  1984.  The  notice  of 
availability  for  the  1984  draft  was 
published  in  the  Federal  Register, 
Volume  49.  Number  56,  page  10584. 
dated  March  21. 1984. 

The  comment  period  for  the  1984  Draft 
EIS  ended  August  15. 1984.  A  total  of  420 
letters  were  received  during  and  shortly 
after  this  deadline.  An  additional  1,290  _ 
identical  preprinted  postcards  were  also 
received  from  individuals.  Public 
hearings  on  the  1964  draft  were  held  on 
July  31.  August  1  and  2, 1984.  in 
Glasgow,  Lewistown,  and  Missoula, 
Montana.  A  total  of  76  statements  were 
received. 

The  five  management  alternatives 
presented  in  the  Final  EIS  are  basically 
the  same  as  presented  in  the  draft. 
Editorial  and  factual  changes  have  been 
made  throughout  the  text  as  a  result  of 
the  review  process  following  the  August 
1984  Draft  EIS.  Tables  were  corrected  as 
necessary.  Changes  in  the  Final  EIS 
incude:  (1)  Suggestions  for  improvement 
from  comments,  (2)  further  clarification 
of  procedures  and  other  parts  of  the 
Draft  EIS  in  which  comments  suggested 
poor  communication,  (3)  greater 
emphasis  on  monitoring  of  management 
to  evaluate  effectiveness  in  meeting 
refuge  objectives,  (4)  increased 
emphasis  on  differentiation  between 
wildlife  habitat  condition  and  range 
condition. 

The  Final  EIS  considers  five 
alternative  management  schemes  for  the 
1,094,301-acre  refuge.  Alternative  A  is 
the  "No  Action"  alternative,  and 
represents  management  as  unchanged 
from  current  operations. 

Alternative  B  is  the  proposed  action 
and  is  designed  to  reach  and  maintain 
the  refuge  objectives.  Reintroduction  of 
peregrine  falcons,  black-footed  ferrets, 
and  swift  fox  would  be  made  in  certain 
refuge  areas  as  animals  become 


available.  In  addition,  bighorn  sheep 
would  be  introduced  at  selected  sites.  A 
habitat  management  plan  for  each 
allotment  would  be  prepared  by  1990. 
identifying  specific  wildlife  habitat 
problems  and  providing  specific 
management  actions  to  correct  the 
problems.  Periodic  habitat  evaluations 
would  be  made  to  determine  whether 
wildlife  objectives  were  being  met.  The 
most  signi^cant  management  actions  to 
achieve  habitat  objectives  would  be 
reductions  of  livestock  grazing,  changes 
in  seasons  of  livestock  use.  and  habitat 
treatment  practices  such  as  prescribed 
burning.  Cooperative  farming  and 
haying  would  be  phased  out  in  the 
bottoms  along  the  Missouri  River  to 
restore  natural  rive  bottoms.  Livestock 
grazing  would  be  reduced  to  40,482 
Federal  Animal  Unit  Month  (AUM's), 
which  represents  a  33  percent  average 
reduction  from  present  federally- 
licensed  AUM's.  Precription  grazing 
would  be  employed  as  a  management 
tool  to  provide  certain  habitat 
conditions  to  benefit  a  particular 
wildlife  species.  Range  improvement 
would  include  some  fencing  to  keep 
livestock  numbers  within  authorized 
levels,  and  some  new  water 
developments  would  be  construced.  No 
soil  ripping  would  occur.  There  would 
be  more  opportunities  for  wildlife 
recreation  due  to  improvement  of 
habitat  and  expected  increases  in 
wildlife  populations.  A  new  boat  access 
site  would  be  established  at  Fourchette 
Bay.  Private  cabins  would  not  be 
affected  Interpretive  programs  would  be 
emphasized  and  access  to  recreational 
areas  and  facilities  would  be  improved. 

Alternative  C,  Intensive  Wildlife 
Management,  would  allocate  livestock 
grazing  only  as  needed  for  vegetative 
manipulation  to  benefit  wildlife. 
Intensive  wildlife  habitat  manipulations 
would  occur,  private  cabins  would  be 
removed,  and  inholdings  would  be 
purchased  to  control  grazing. 
Approximately  two-thirds  of  the  refuge 
boundary  would  be  fenced. 

Alternative  D.  Multiple  Use.  would 
not  be  possible  to  implement  unless 
Congress  changed  CMR  from  a  National 
Wildlife  Refuge  to  a  multiple-use 
management  area.  Livestock  would 
receive  approximately  one-hialf  the 
allocated  forage.  Range  improvements 
such  as  fencing,  water  development,  or 
mechnaical  soils  treatment  would  be 
based  upon  allotment  needs.  More 
recreational  facilities  and  opportunities 
would  be  provided  than  those  outlined 
in  the  preferred  alternative.  Limited 
reintroduction  of  unique  or  endangered 
species  would  occur. 
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AlteroBtive  E.  No  Graxiog,  wooU  not 
be  in  oaapiiaace  with  £>«ecutive  Order 
7509,  that  reqaires  thai  excess  tangfi  be 
allocated  to  Uvestock. 

The  Recotd  of  Decision  is  anticipated 
to  be  comj^ted  by  the  end  of  1985. 

Date«L  Odabcr  2a  IWS. 
film  I   ■■iMtii^li 
RegiamalOmector. 
(FK Doc «S-aB«r  RMIll-A-K: MS  an) 


Ywmh  nSiB 


WliCiOflMBS  RSVNW 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  availability: 
correction. 

summahy:  Tim  docBtnent  corrects  a 
notice  of  availabflity  that  appeared  on 
page  37KS  in  tbe  radawd  Ra^tei  of 
Friday.  SepHembet  13, 1985  (50  FR 
37443).  This  acbon  is  neoegsary  to  allow 
for  revisMm  of  the  <k«ft  Comprehensive 
ConservatioD  Ptan/Environmental 
Impact  Stalenent  (OOP/BIS)  aad 
Wilderness  Review  for  the  Yakon  Flats 
National  Wildlife  Refi^  (NWR)  in 
response  to  a  recent  restatement  of  the 
Service's  oil  and  gas  policy.  The  date  by 
which  comments  will  be  accepted  will 
be  corrected  at  the  time  the  revinoa  is 
released. 


ran  FURTHER  IWORMATIOW  CONTACT: 
William  KnacKr,  WikHife  Resources. 
VS.  Rsh  and  Wildlife  Service,  1011  E. 
Tudor  Road.  Anchorage,  Alaska  99503; 
telephone  (907)  876-3399. 

Text  The  following  change  is  made  in 
FR  Doc.  e&-21955  appearmg  on  37443  in 
the  issue  of  September  13, 1985: 

On  page  37447  column  one,  second 
paragraph,  first  sentence,  "1)816"  is 
correct«i  to  read  "The  comment  period 
will  be  ai^irophateiy  extended  to  allow 
for  public  review  and  comment  at  the 
time  the  revision  to  tiie  draft  plan  is 
released  to  the  public.'" 
SUPW.CMOiTAWY  INFORMATION:  Since  the 
release  of  the  draft  CCP/QS  for  the 
Yukon  Flats  NWR.  the  Fish  and  Wildlife 
Service  has  restated  its  policy  on  oil  and 
gas  exploration  and  leasing  in  Alaskan 
refuges.  Under  this  policy:  (1)  Oil  and 
gas  exploration  may  be  permitted 
throughout  the  Yukon  Flats  Refuge, 
subject  to  a  site-specific  determination 
of  comptitibility  with  refuge  purposes 
and  consistency  with  the  management 
obiectives  set  forth  in  the  CCP. 
However,  no  seismic  exploration  will  be 
allowed  on  the  refuge  prior  to  the 
issuance  of  a  Record  of  Decisioa  (2J  In 


coBq»Mance  with  section  1006(a)  of 
ANILCA,  a  preliminary  detcnnination  of 
the  ooatpatilMlity  of  oM  and  ^as  leasing 
with  refuge  poiposes  will  be  included  in 
the  fmal  CCP  for  tlie  Yukon  Flats 
Refuge.  No  leasing  prograa  will  be 
uadertaken  juior  to  consultation  with 
the  Secretary  of  Energy  to  determine  Ae 
national  interast  in  develojiing  oil  aad 
gas  on  re&ige  lands.  The  Secretary  of  th« 
Interixir  would  then  make  a  aatiooal 
interest  determination. 

In  onier  to  evaluate  ^  environmental 
coasequences  of  these  policies  on  the 
Yukon  Flats  Refuge,  it  will  be  necessary 
to  revise  the  draft  pUm.  Conseqaently. 
the  public  bearing  on  the  draft  plan 
scheduled  for  Tuesday.  October  22. 1985, 
in  Fairbanks  has  been  cancelled  and  the 
closMig  of  the  comment  period  will  be 
extended  beyond  December  6, 19B5. 
Upon  release  of  revisions,  a  Federal 
Register  Notice  wiQ  be  published 
identifying  die  aew  cloaii\g  date  for 
submitdag  comments  and  new  meeting 
and  hearing  dates. 

Daled:  Octoixr  M.  MBSu 
KahflrtE-GimDn. 
Regkmtd  Dinctor. 
[FR  Doc.  «5-28S93  nM  ll-«-«S;  IMS  am] 
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Bureau  of  Land  Managamant 

[Ofi  38907] 

Realty  Action;  Recreation  and  PubHc 
Purposes;  Ctasaffication  and  Lease; 
Public  Land  In  Coos  County,  OR 

The  following  described  land  has 
been  examined  and  determined  to  be 
suitable  for  lease  under  the  Recreation 
and  Public  Purposes  Act  of  June  14. 1826, 
as  amended  (43  U.SXL  809  et.  seq.),  and 
is  hereby  so  classified: 

WUlamstte  Metufian  Orsgon 

T.  28  a.  R.  11  W., 

Sec.  5:  metes  and  bounds  within  Lots  9, 10, 
11, 12  and  14. 

The  above  described  land  contains 
approximately  18.27  acres. 

The  swbfect  land  will  be  leased  to  the 
Coos  County  ^leriffs  Office.  The  18 
acre  site,  to  be  known  as  the  Coos 
County  Rehabilitation  Farm,  will  be 
used  for  raising  v^etables,  fruit  and 
meat  for  feeding  of  cotmty  jail  prisoners. 
The  lease  will  authorire  existing 
improvements  which  include  the  garden 
site,  fencing,  hot  bouse,  bridge  and 
equipment  storage  area  as  well  as  future 
improvements  consisting  of  an  office/ 
bunk/ workshop  building,  ptg  pen  and 
the  devek)pment  of  an  existing  water 
spring.  Inmate  labor  will  be  used  as 
workers  aad  supervised  by  corrections 


offices.  The  project  mOk  oCfoet  aome  of 
the  cost  of  food  puKhaaed  for  feeding  of 
inmates  while  pjoviafaig  rehabilitatioo 
by  allowing  priaoners  to  work  in  a 
healthy  environment,  gain  knowledge  of 
fanning  operations  and  create  a  sense  of 
pride  of  accomplishment  by  realizing  the 
fruits  of  their  efforts. 

The  lands  to  be  leased  are  not  of 
national  significance  and  this  action  will 
have  no  ngnilicant  adverse  impact  on 
the  environment.  The  proposal  is 
consistent  with  existing  land  nse  plans 
and  with  state  and  local  planning  and 
zoning  designations.  The  proposal  has 
been  reviewed  by  Coos  County  officials 
and  Oregon  State  Corrections  Division 
who  have  both  expressed  their  support. 

The  lease  will  have  a  term  of  25  years 
and,  under  the  special  pricing  provision, 
the  rental  shall  be  $10.00  per  year. 

ClasaJficatJOH  of  this  land  segregates 
it  from  all  forms  of  appropriation, 
including  locations  under  the  mining 
laws,  except  as  to  applications  under 
the  mineral  leasing  laws  and 
applications  under  the  Recreation  atwl 
Public  Purposes  Act. 

Detailed  information  concerning  the 
lease,  including  the  envinonmental 
asseasment/land  report,  ia  available  for 
review  at  ik^  Bureau  of  Land 
Management,  Coos  Bay  District  Office, 
333  South  4th  St..  Coos  Bay,  OR. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  conunenta  to  the  "Tioga  Resource 
Area  Manager,  333  S.  4th  St..  Coos  Bay, 
Oregon  97420.  Any  adverse  comments 
will  be  evaluated  by  the  Coos  Bay 
District  Manager,  who  may  vacate  or 
modify  this  realty  action  and  i«sue  a 
final  determination.  In  the  absence  of 
any  action  by  the  Coos  Bay  District 
Manager,  this  realty  action  and 
classification  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 
Robert  Dale, 
District  Manager. 
[FR  Doc.  85-28638  Filed  ll-«-85;  &45  amj 

MLUNQ  CODE  43«0-3>-« 


(M  59763  Pfiaae  N,  M  66631  through  M 
6663S] 

Montana;  Conveyance  of  Public  Lands 

aqenct:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 

ACTION:  Notice  of  conveyeince  of  public 
lands  in  Meagher  County,  Montana. 

SUMMARY.  Notice  is  hereby  given  diat 
pursuant  to  section  206  of  the  Act  of 
October  21, 1976.  (43  US.C.  1718).  the 
following  described  tracts  were 
conveyed  out  of  Federal  ownership: 
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Principal] 

T.  8  N..  R.  7  E.. 

Sec.  20.  NWV^NWy*  and  NEV^SE^ 

Sec.  28,  W>4SWy«  and  SEi4SW)4. 
T.9N..R.9E.. 

Sec.l4,SWy4NB%; 
T.9N.,R.10R. 

Secl7.NWV«SB%; 
T.  10  N..  R.  11 E.. 

Sec.  21.  lolB  2, 4. 5. 9. 10.  aiid  It; 

Sec.27,loie: 

Sec.  28,  lot  4. 

Aggregating  321.49  acres. 

In  exchange  for  the  above  land  the 

United  States  acquired  the  faUowring 
described  land  in  Teton  County. 
Montana: 

Prindpd  Meridian,  Montana 

T.  24  N..  R.  8  W.. 
Sec.  6,  lots  6  and  7.  NWVtNE^^NEMSW^ 
and  WV&NEMSWM. 

Containing  98.98  acres. 
FOR  RJRTHER  INPORMATION  CONTACT: 
Edward  H.  Croteau,  Chief,  Lands 
Adjudication  Section.  Bureau  of  Land 
Manageneot,  P.O.  B»x  36acX>.  ffiKings, 
Montana  59107,  Telephone— (^06)  657- 
6082. 

Dated:  October  30, 1985. 
|ohn  A.  Kwialkowski, 
Acting  State  Director. 
|FR  Doc  85-28576  Filed  11-6-85:  8.^  am] 

aiUJNa  COM  43MMWMI 


Envirownentat  Statements;  Salmon 
District;  AwaUabiHty  of  the  Rangeland 
Program  Summary  Update  on  the 
ChaiUs  Piamiing  Unit 


District  Office.  P.O.  Box  480.  Salmon. 
Idaho  83467:  telephone  (208)  756-2201. 

Dated:  October  3a  1985. 
)eiry  W.  Goodman, 
Associate  District  Atmtagar. 
(FR  Doc  85-28573  Piled  11-6-8B;  S.-45  am] 
ssjjMo  coos  nn  m  a 

Environmental  Assessment 
AvaHaMHIy;  JaabCDunly.  UT 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

ACTMNC  Proposed  land  exchange  within 
the  Deep  Creek  Mountains  and  Green 
Valley. 

SUMiMiiv:  The  draft  enviFooaiental 
assessment  (EA)  has  been  pfcpared  and 
is  available  for  public  conunrat. 

Lancia  To  Be  Aoquirad  in  Jaub  County 

Sah  Lake  Baae  am/Meridam.  Utah 

T.  11  S..  R.  16  W., 

Sec.  3,  SV4: 

Sec4,  SVi; 

Sec  5.  Lota  1,244.  SV^  NV43V^ 

Sec.  a.  SEVtSEK: 

Sec7^NEVtSE¥ti 

Sec  8.  All: 

Sec.  9,  All: 

Secl7,W%SW%: 

Sec  18.  WViNEV*.  SViNW%.  SV4. 

Containing  3.ZI0.2  acres. 

Unda  To  Be  Rattoqubked  in  Waafafaigioa 
County 

Salt  Lake  Base  and  Meridian,  Utah 
T.42S.,R.1«W., 


Wyoming;' Intent  To  Pre  pets  an 


AOENCv:  Bureau  of  Land  Management. 

Sec3S,SV^SE%NWM:.          20  acras. 

Interior. 

WA    NWV,     SBK    6  acres 

action:  Notice  of  availability. 

NW%. 

SUMMURV:  Pursuant  to  section  102(2)f  c) 
of  the  Natitmal  Environmental  Policy 
Act  of  1969.  the  Department  of  the 
Interior  has  prepared  a  Rangeland 
Program  Summary  Update  on  the  Challis 
Planning  Unit  Environmental  Statement 
to  aid  in  the  management  of  rangeiands 
in  the  Challis/Mackay  Resource  Area. 

The  purpose  of  this  update  is  to 
provide  a  current  summary  of  the 
decisions  and  management  actions 
identified  in  the  1979  Challis  Planning 
Unit  Land  liae  Plan  and  Environmental 
Statement  (ES).  This  includes  the 
adjustii^  of  stocking  rates, 
implementing  grazing  systems, 
constructing  range  improvements  and 
conducting  menitoring  studies. 

Copies  of  the  Rangeland  Program 
Summary  Update  are  available  for 
review  at  the  following  location. 
FOR  FURTHER  IMFOflNUTION  CONTACT: 

Kenneth  G.  Walker,  District  Manager, 
Bureau  of  Land  Management.  Salmon 


Total. 


28 


Acquisition  of  these  private  lands  will 
help  consolidate  die  lands  in  the  Deep 
Creek  Mountains  which  will  enhance 
resource-protection  includiog  wilderness 
values  in  the  Deep  Creek  Mountains. 

The  lands  relinquished  in  Wa^ington 
County  in  Green  Valley  have  b^n 
Identified  for  disposal  in  BLAfs  Land 
Use  Plans. 

The  draft  EA  will  be  available  at  the 
Richfield  District  Office.  150  East  900 
North.  Richfield,  Utah  84701.  Comments 
will  be  accepted  up  to  December  20, 
1985.  For  additional  information  contact 
Roy  Edmonds,  Environmental 
Coordinator  at  the  above  address  or  call 
(801)  896-8221. 
Larry  R.  Oldroyd, 
Associate  District  Manager. 
October  20, 1985. 
[FR  Doc.  85-28636  Pikd  11-6-ffi:  •:4S  am| 

BttJJNGCOOE  43tO-«4-« 


AOENCV:  Bureau  of  Land  ManagemenL 
RawUns  District  Office.  Rawdins, 
Wyoming. 

action:  Notice  of  Intent  to  prepare  an 
Environment  Impact  Statement  (EB) 
supplement  and  to  conduct  ecoping 
meettegs  for  an  analysis  of  two 
wildoness  stody  areas  in  the  Lander 
Resource  Area  in  Wyoming. 

Geographic  Data 

The  geographic  area  to  be  analysed 
includes  lands  in  and  immediately 
adjacent  to  two  wilderness  study  aieas 
(WSAs).  Dub(Ms  Badlands  and  Whiskey 
Mountain. 

The  Dubois  Badlands  WSA  includes 
4,520  acres  and  is  located  about  2  miles 
east  of  Dubois.  Wyoming  alaog  the 
Wind  River.  The  topography  of  this 
WSA  consists  of  the  "badlands"  variety, 
flat-topped  hills  which  are  extensively 
broken  by  erosion  patterns  and 
drainages.  The  colors  of  the  sedimentary 
banding  are  reds  and  tans  and  are  quite 
striking.  Eroded  pinnacles  and  ^>ires 
abound.  Total  relief  in  the  unit  is  about 
400  feet 

The  Whiskey  Mountain  WSA  includes 
487  acres  and  is  located  about  3  miles 
south  of  Dubois,  Wyoming,  adjacent  to 
the  Fitzpatrick  Wilderness  area. 

This  WSA  is  a  small  area  on  the 
north-facing  slope  of  Whiskey  Mountain 
in  the  Wind  River  Mountains.  Terrain  is 
rough  and  mountanious.  Vegetaboo  is 
limber  pine  and  spruce-fir. 

StiMMARY:  The  Rawlins  District  is 
preparing  an  Environmental  fanpact 
Statement  (EIS)  for  wilderness  to 
supplement  the  Lander  Resaorce 
Management  Plan  (RMP).  The  Rikfi>  will 
be  out  in  draft  for  public  review  in  early 
November,  1985.  This  wilderness  EIS 
supplement  will  be  prepared  in  1086. 
The  supplement  because  necessary 
when  2  areas  in  the  Lander  Resource 
Area,  Whiskey  Mountain,  and  Dubois 
Badlands,  were  reinstated  as  wilderness 
study  areas.  Whiskey  Mountain  and 
Dubois  Badlands  were  wilderness  study 
areas  until  1982,  when  both  were 
eliminated  from  wilderness  study 
because  each  one  was  less  than  5,000 
acres  in  size.  The  decision  to  exclude 
areas  like  these  from  wilderness  study 
was  appealed  to  the  courts  by  the  Sterra 
Club  and  during  tiie  writing  vH  the 
Lander  RMP,  this  decision  was  reversed. 
The  Lander  RMP/EIS  did  not  consider 
the  Whiskey  Mountain  or  Dubois 
Badlands  for  wilderness.  The  wilderness 
EIS  supplnnent  will  correct  this 
deficiency  and  will  report  an  analysis  to 
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determine  whether  or  not  these  areas 
should  be  recommended  as  wilderness. 
These  recommendations  will  be 
included  in  the  Decision  Record  and 
Final  Resource  Management  Plan  for  the 
Lander  Resource  Area.  The  Decision 
Record  and  Final  RMP  should  be 
completed  in  eariy  1987.  Meanwhile,  the 
draft  wilderness  EIS  supplement  will  be 
developed,  the  public  will  review  the 
draft,  a  preliminary  final  EIS  supplement 
will  be  developed  and  the 
recommendations  for  these  two 
wilderness  study  areas  will  be 
incorporated  into  the  final  resource 
management  plan  fw  the  Lander 
Resource  Area. 

An  interdisciplinary  team  has  been 
formed  to  develop  this  wildemesa  EIS 
supplement  Disciplines  to  be 
represented  include  geology,  range 
conservation,  wildlife  biology,  forestry, 
economics,  recreation,  lands,  soils, 
sociology,  archeology,  and  wilderness. 

Public  participation  will  be  solicited 
by:  Federal  Register  notices,  local 
announcements,  discussions  with 
interested  and  affected  parties,  press 
releases,  individual  mailings  to  all 
parties  who  have  expressed  an  interest 
in  the  process,  and  public  meetings. 
Anyone  interested  in  having  his  or  her 
name  placed  on  the  mailing  list  should 
contact  the  party(ies)  in  the  Lander 
Resource  Area  listed  below. 

Scoping  meetings  will  be  held  on  the 
11th  and  12th  of  December  1985  in 
Dubois  and  Lander.  Wyoming. 

On  the  11th  of  December,  one  scoping 
meeting  will  be  held  in  Dubois. 
Wyoming  immediately  after  a  public 
hearing  on  the  Lander  Resource 
Management  Plan  that  will  begin  at  7:00 
p.m.  and  conclude  about  7:30  or  7:45  p.m. 
The  hearing  and  scoping  meeting  will  be 
held  at  the  Dubois  Town  Administrative 
Building  in  Dubois. 

On  December  12,  the  scoping  meeting 
in  Lander  will  be  held  at  the  Lander 
Valley  High  School  Multi-Purpose  Room. 
This  scoping  meeting  will  also  occur 
immediately  after  a  public  hearing  on 
the  draft  Lander  RMP  that  will  start  at 
7«)  p.m.  and  conclude  about  7:30  or  7:45 
p.m. 

DATE:  Scoping  meetings  will  be  held  in 
Dubois,  Wyoming  on  December  11, 1985 
and  in  Lander,  Wyoming  on  December 
12.1985. 

ADDRESS:  Address  all  correspondence 
to:  Lander  Resource  Area.  Sunflower 
Drive,  P.O.  Box  589,  Lander,  Wyoming 
82520.  Attention  Wilderness  FJS  Team 
Leader. 

FOR  FURTHER  INFORMATKMi  CONTACT: 

Jack  Kelly.  Lander  Resource  Area 
Manager  or  Jerry  Valentine.  Wilderness 


EIS  Team  Leader  at  (307)  332-7822  or  at 

the  address  given  above.     . 

Robert  A.  Bennett, 

Acting  Slate  Director. 

[FR  Doc.  85-26598  Filed  11-6-85;  8:45  am] 

BUJJNC  COM  4S1»4>-« 


(CA  14021] 

Exchange  of  PubHc  and  Private  Lands 
in  Fresno,  San  Benito,  and  Monterey 
Counties;  CA 

AOINCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  issuance  of  land 
exchange  conveyance  document  and 
order  providing  for  opening  of  lands 
acquired  in  the  exchange. 

summary:  Th«  purpose  of  this  exchange 
was  to  acquire  the  non-Federal  lands 
because  of  their  high  public  values  for 
recreational  use.  wildilife  habitat, 
riparian  habitat,  and  sensitive  plant 
species  habitat.  The  values  of  the  public 
and  private  lands  in  the  exchange  were 
approximately  equal;  however,  the 
equalization  payment  required  of  the 
United  States  was  waived  by  the  Harold 
J.  Bade  Ranch  Co.,  Inc.  The  public 
interest  was  well  served  throu^ 
completion  of  this  exchange.  The  land 
acquired  in  the  exchange  will  be  opened 
to  the  operation  of  the  public  land  laws, 
excepting  the  mining  laws  and  mineral 
leasing  laws. 

FOR  FURTHER  INFORMATION  CONTACT 

Viola  Andrade.  California  State  Office. 
(916)  978-4815. 

The  United  States  issued  an  exchange 
conveyance  document  on  May  20, 1985, 
to  the  Harold  J.  Eade  Ranch  Co..  Inc. 
under  sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976  (43  U.S.C.  1716).  for  the 
following  described  land: 

Mount  Diablo  Meridian.  Celifoniia 
T.  19  S..  R.  11  E. 

Sec.  2.  SEy4NWy«  and  N%SEy4; 

Sec.l4.  W%EV4andWV4: 

Sec.  17,  S%SV4; 

Sec.  19,  NEy4NEy«; 

Sec.20.NV4N%: 

Sec.  21.  N%  and  NW%SEV4; 

Sec.  22.  SMiN%.  NMiNWy*.  NM.SV4.  and 
SE'/«SEy«: 

Sec.  23,  All: 

Sec.  24.  SWy4NWy«  and  WMsSWy*; 

Sec.25.  NWy4NWy«; 

Sec.  26.  N^NVi  and  SVaNWy*; 

Sec.27,  NEy4NWy4. 

Containing  2.840.00  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  land  from  the  Harold  J.  Eade 
Ranch  Co..  Inc.: 


Mount  Diablo  Meridian.  Celifoniia 

Parcel  One 

T.  17  S..  R.  12  E. 
Sec.  33,  SV4SWy4,  NWy4SWVi,  WViNWV;. 

SE'/4NWy4,  SWy«NEy4.  and  NEy4SE'/4; 
Sec.  34,  SEy4NWy4,  SV4NEy4.  NV4SEy4. 

SWy4SEy4.andSWy4. 

Excepting  that  portion  conveyed  to  Mark  L. 
Ward,  recorded  September  7. 1971. 
Recorder'!  File  No.  110788.  San  Benito 
County  Records. 

Also  excepting  that  portion  conveyed  lo 
Mark  L  Ward,  recorded  April  3. 1974. 
Recorder's  File  No.  122096,  San  Benito 
County  Records. 

Sec.35.SWy«NWV4. 
Parcel  Two 
T  18  S    R  12  E 

Sec.  3,  NMiNWy4.  SEy4NWV4.  and 
NEy4SW%. 

Excepting  that  portion  described  in  the 
Deed  to  Mark  L  Ward,  recorded  Septeinl>er 
7, 1971.  Recorder's  File  No.  110788.  San  Benito 
County  Records. 

Also  excepting  that  portion  described  in 
the  Deed  to  Mark  L  Ward,  et  ux.,  recorded 
April  7. 19n.  Recorder's  File  No.  122096.  San 
Benito  County  Records. 

Sec.  2aEV4; 

Sec.  21,NWy4: 

Sec.  28.  NV4: 

Sec.  27,  NV4; 

Sec  28.  NEy4: 

Sec.  35,  NV^. 

Also  excepting  therefrom  all  oil.  gas. 
minerals,  and  other  hydrocarbon  subfltanceS'- 
in.  on,  or  under  said  land,  as  reserved  in  the 
Deed  from  EMC  Energies,  Inc.,  a  Wyoming 
Corporation,  et  al..  recorded  June  16, 1977,  in 
Vol.  418  of  Official  Records,  at  age  47,  San 
Benito  County  Records,  and  recorded  July  25. 
1977.  Recorder's  File  No.  77518.  Fresno 
County  Records. 

Parcel  Three 

An  undivided  one-half  (H)  interest  in  and 
to  all  oil.  gas.  minerals,  and  other 
hydrocarbon  substances,  in,  on,  or  under 
Parcels  1  and  2  above,  as  reserved  in  the 
Deed  from  EMC  Energies.  Inc.,  a  Wyoming 
Corporation,  et  al.,  recorded  June  16. 1977,  in 
Vol.  418  of  Official  Records,  at  page  47.  San 
Benito  County  Records,  and  recorded  July  25. 
1977,  Recorder's  File  No.  77518,  San  Benito 
County  Records. 

Parcel  Four 

An  easement  for  ingress  to  and  egress  from 
Sections  33  and  34  in  Parcel  One  hereinabove 
referred  to,  over  and  across  the  Southeast 
one-quarter  of  Section  29,  the  East  one-half  of 
Section  XX  and  the  Northwest  one-quarter  of 
the  Southwest  one-quarter  of  Section  34. 
Township  17  South.  Range  12  East.  Mount 
Diablo  Base  and  Meridian. 

The  private  lands  described  above  contain 
2,350.50  acres. 

At  10  a.m.  on  December  11. 1985.  the 
lands  described  under  Parcels  1  and  2 
abov«  shall  be  open  to  operation  of  the 
public  land  laws  generally,  excepting 
the  mining  laws  and  mineral  leasing 
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laws,  Subject  to  valid  existing-rights  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  December  11, 1985,  shall  be 
considered  as  simultaneously  filed  at 
that  tiine.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Bare.au  of  Land 
Management,  Room  E-2841, 2800 
Cottage  Way,  Sacramento.  California 
95825. 

Dated:  Novemtier  1. 1085; 
Sharon  N.  (onis. 

Chief,  Branch  of  Lands  &  Minerals 
Operations. 
(FR  Doc.  85-26637  Filed  tl-«-aS;  8:45  amj. 
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Exchange  of  Public  and  Private  Land* 
in  RiveeMe  County,  CA    . 

October  28, 1985. 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  issuance  of  land 
exchange  conveyance  document  and 
order  opening  lands  acquired  in  this 
exchange. 

SUMIMUIY:  The  purpose  of  this  exchange 
was  to  acquire  a  portion  of  the  non- 
Federal  lands  widiin  the  proposed 
13,030-acre  preserve  for  the  Coachella 
Valley  fringe-toed  lizard.  The  lizard  is 
Federally  listed  as  threatened  and  State 
listed  as  endangered.  The  Bureau  of 
Land  Management's  goal  is  to  acquire 
6,700  acres  of  the  preserve.  Other  State 
or  Federal  agencies  will  acquire  the 
remaining  portion  of  the  preserve. 
Within  the  preserve  there  are  habitat 
and  non-habitat  areas  for  the  fringe  toed 
lizards.  The  land  acquried  in  this 
exchange  is  within  a  non-habitat  area 
and  will  be  used  as  a  source  of  sand  for 
the  lizards'  habitat  areas.  The  public 
interest  was  well  served  through 
completion  of  this  exchange.  The  land 
acquired  in  this  exchange  will  be  open 
to  the  operation  of  the  public  land  laws, 
except  the  United  States  mining  laws 
and  mineral  leasing  laws. 

EFFECTIVE  DATE:  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  California  State  Office, 
(916)  978-4815. 

The  United  States  issued  an  exchange 
conveyance  docimient  in  The  Nature 
Conservancy  on  October  9, 1985,  for  the 
following  described  land  under  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976,  90  Stat.  2756,  43 
U.S.C.  1716: 


San  Bcmatdliiio  Meridian,  California 
T  7  S    R  fl  F 

Sfla'zO.  SWV4  and  SW^iSEVi. 

Comprising  200.00  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquried  the  following 
described  land  from  The  Nature 
Conservancy: 

San  Bamardino  Meridian.  California 

T  3  S    R  6  £ 

Sec  35,  eWsEV^,  SMiSWy4SEV*,  ami 
NWV4SWV«SEV4: 

Sec.  38.  W%8W  y4.  NE  VaSWA,  and 
.W%SEV4BWy4. 

Except  all  oil,  gas,  shale,  coal,  ptiosphate, 
sodium,  gold,  silver,  and  all  other  mineral 
deposits  contained  in  said  lands,  and  further 
reserving  to  the  State  of  CaHfomia,  persons 
authorized  by  the  State,  the  ri^t  to  drill  for 
and  extract  such  deposits  of  oil  and  gas.  and 
to  prospect  for,  mine  and  remove  such 
deposits  of  other  minerals  from  said  lands, 
and  to  occupy  and  use  so  much  of  the  surface 
as  may  be  required  therefor,  upon  compliance 
with  the  conditons.  and  subject  to  the 
provisions  and  liinitations  of  Chapter  5,  Part 
1,  Division  6  of  Public  Resources  Code,  as 
reserved  in  the  Patent  from  the  State  of 
Califbmia,  recorded  May  6. 1948,  as 
Instrument  No.  653,  in  Book  906,  Page  498,  of 
Official  Records  of  Riverside  County, 
Calfiomia; 

Comprising  250.00  acres  of  non-Fedecal 
land. 

The  values  of  the  pubUc  land  and  the 
private,  land  in  this  exchange  were 
equaL       "    V. 

At  10  a.m.  on  December  9. 1985,  the 
non-Federal  lands  described  above  shall 
be  open  to  operation  of  the  public  land 
laws  generally,  except  the  United  States 
mining  laws  and  mineral  leasing  laws, 
subject  to  valid  existing  rights  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
10  a.m.  on  December  9, 1985,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Room  E-2841,  2800 
Cottage  Way,  Sacramento,  California 
95825. 

Stiaron  N.  lanis, 

Chief  Branch  of  Lands  &Minerls  Operations. 
(FR  Doc.  85-28575  Filed  11-6-85;  8:45  am] 
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Management  Framework  Plans; 
Owyhee  Resource  Area,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  to  prepare  Owyhee 
Management  Framework  Plan 
Amendment. 


8UMMAIIV:  The  Boise  District.  Oyhee 
Resource  Area,  Idaho  will  prepare  a 
planning  amendment  to  the  Owyhee 
Management  Framework  Plan  (MFP). 
The  MFP  currently  prohibits  Off-Road 
Vehicle  (ORV)  recreation  activity, 
including  organized  events,  on  a 
geographical  area  which  is  classiHed 
livestock  spring  range.  This  amendment 
will  consider  modifying  the  existing 
range  management  decision  that  close 
these  areas  to  ORV  use  to  allow  ORV 
use. 

The  geographical  area  to  be 
considered  is  the  Murphy  Hills  portion 
of  the  Owyhee  Resource  Area  in 
Owryhee  County,  Idaho.  The  area 
contains  approximately  123,000  acres. 

The  main  issue  identified  in  this 
amendment  to  date  is  whether  or  not  the 
decision  should  be  changed,  and  if  so, 
what  limitations  or  restrictions  should 
be  considered  that  would  be  acceptable 
to  the  parties  affected. 

An  interdisciplinary  team  including 
range,  recreation,  and  wildlife 
specialists  will  prepare  the  amendment 
and  the  environmental  analysis. 

Affected  publics  have  been  and  will 
be  invited  to  participate  in  the  process. 

Any  public  meetings  which  may  be 
scheduled  will  be  announced  in  the 
local  media. 

For  further  information  contact:  Buddy 
Arvizo,  Owyhee^rea  Manager.  Bureau 
of  Land  Mangement,  Boise  District 
Office,  3948  Development  Avenue, 
Boise,  Idaho  83705.  (208)  334-1582. 
October  30, 1985. 
Gene  L  Schloemer, 
Acting  District  Manager. 
(FR  Doc.  85-28674  Filed  11-6-85;  8:45  am] 
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Arizona;  Safford  District  Grazing 
Advisory  Board  Meeting 

AOENCV:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  meeting. ' 

summary:  The  Bureau  of  Land 
Management  (BLM),  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Grazing  Advisory  Board. 

date:  Friday,  December  13, 1985;  9HX) 

a.m. 

address:  BLM  Office,  425  E.  4th  Street, 

Safford.  Arizona  85546. 

supplementary  information:  This 
meeting  is  held  in  accordance  with  Pub. 
L.  92-463  and  94-579.  The  agenda  for  the 
meeting  will  include: 

1.  Report  on  Final  Livestock  Grazing 
Decisions  effective  March  1. 1886.  ' 
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2.  IVocaduK  for  election  of  Adviaoiy 
Board  Muabem. 

3.  BUI  BMaagement  update. 

4.  Business  bom  the  floor. 

The  meeting  wiU  be  open  to  the 
public.  Interested  peraons  may  make 
oral  statements  to  the  Board  between 
10:00  ajn.  and  llO)  aja.  A  written  copy 
of  tiw  oaal  statement  may  be  required  to 
be  provided  at  the  conchision  of  the 
presentatiaa.  Writtoi  statements  may 
also  be  filed  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager.  Bateau  of  Land 
Management.  425  E.  4th  Street  Safford. 
Arizona  8554«i.  by  4:15  p.m..  Thursday. 
December  12. 1965. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Dated:  October  2&  1969. 
Lyle  RoUton, 
Acting  Dntrict  Manager. 
[FR  Doc  85-20602  Filed  11-6-85:  8:45  am] 


Non-Competitive  Public  Land  Sala; 
Mohave  County,  AZ 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action — ^Non- 
Competitive  Sale,  Public  Lands  In 
Mohave  County,  Arizona. 

summary:  The  following  described 
public  land  has  been  identified  as 
suitable  for  disposal  under  Section 
203(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (90 
Stat.  2750.  43  U.S.C.  1713).  The  land  will 
be  offered  for  sale  at  not  less  than  the 
appraised  fair  market  value  indicated 
below: 

Gila  and  Sah  River  Meridian,  Mohave 
County,  Arizona 

T.  19  N.,  20  W.. 

Sec.  14,  lot  12.  a41  ac.  $660  to  Jimmy  King 
and  Carol  Stetser 

Sec.  23,  lot  11, 0.82  ac.  at  9890  to  Don  Smith 
and  diria  Warren:  lots  12  &  13,  2.13  acs. 
$3410  lo  Ruth  Kunkel:  lot  14.  aTli  ac  at 
$1140  to  Cable  and  Angel  Bouck«aux:  lot 
16,  0.60  ac.  at  $960  to  Anne  Smith:  lot  17, 
090  ac.  at  $1440  to  Pat  I^erch. 

The  purpose  of  the  sales  is  to  resolve 
mining  occupancies  that  have  occured 
as  early  as  1916.  Continued  managment 
of  the  lots  by  the  Bureau  is  considered 
to  be  unecononiic  and  difficult 

All  of  the  above  listed  lots  «vill  be 
patented  snb)ect  to  the  following 
reservations: 


Excepting  and  reserving  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  Unites  States.  Act  of  August  30, 
1890,  28  Stat  391;  43  U.S.C.  945. 

2.  All  minerals,  inchitfing  oil  and  gas, 
with  the  rights  to  explore,  prospect  for. 
and  remove  such  deposits  under 
applicable  law  and  such  regulatiaos  as 
the  Secretary  of  the  Interior  may 
prescribe. 

3.  A  road  right-of-way  to  the  United 
States  across  section  14,  k>t  12,  and 
section  23,  lots  11, 12, 13, 14,  and  16,  T. 
19  N..  R.  20  W..  (A-21067). 

And  subject  to: 

1.  Such  rights  Cor  road  right-of-way 
purposes  as  ^^nted  under  the  Act  of 
October  21. 1976.  as  to  section  23.  lots 
11. 12.  and  17.  T.  19  N,  R.  20  W..  {A- 
21021). 

2.  S^h  rights  for  telephone  ri^t-of- 
way  purposes  an  granted  under  the  Act 
of  October  21. 197B.  as  to  section  23,  bts 
11, 13. 16.  and  17.  T.  19  N.,  R.  20  W.. 
(PHX-0797B5). 

As  provided  in  43  CFR  2711.1-2(d).  the 
public  lands  described  herein  shall  be 
segregated  to  ihe  extent  that  they  will 
not  be  subject  to  appropriation  under 
the  public  land  laws,  indading  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  Any  subsequent  application  shall 
not  be  accepted,  shall  not  be  considered 
as  filed  and  shall  be  returned  to  the 
applicant  This  segregative  effect  shaD 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  of  such 
lands,  upon  publication  in  the  Federal 
Re^ster  of  a  termination  of  the 
segregation  or  270  days  from  the  of  this 
publication,  whichever  occurs  first. 

Additional  information  concerning 
these  direct  sales  may  be  obtained  by 
calling  the  Kingman  Resources  Area 
Manager  at  (802)  7S7-3161,  or  by  writing 
the  KM  Kinigman  Resource  Area  Office, 
2475  Beverly  Avenue,  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  this  Notice. 
Interested  parties  may  submit  comments 
regarding  tfie  proposed  action  to  the 
Phoenix  District  Manager,  2015  West 
Deer  Valley  Road,  Phoenix.  Arizona 
85027.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain. 


vacate,  or  akodify  this  Realty  Action.  In 
the  absence  of  any  objections,  this 
Realty  Actioa  will  become  the  final 
determination  of  the  Department  of 
Interior. 


MariynV. 
District  Manager. 

Dated:  October  sa  ttBS. 
(FR  Doc.  85-2S58B  Filed  11-6-85;  8.-45  am] 
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Competitive  Salea  of  1 

San  Bernardino  County,  CA;  Change  of 

SaleDatea 

AOCNCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  Realty  Action.  Parcels 
B3.  B4,  B5,  B7,  B8,  and  B9  are  reoffered 
for  sale  on  November  26, 1985.  Unsold 
parcels  will  be  available  on  a  monthly 
basis  until  May  IS.  1960. 

summary:  This  action  reoCfers  the 
following  lands  for  sale  on  November 
26. 1985,  the  public  land  sale  offering 
published  in  Vol.  50.  No.  159,  pages 
33113  and  33114  of  the  Federal  I^gister 
on  August  16, 1985  and  the  amencfaient 
published  in  Vol  50,  No.  184.  page  38S90 
of  the  Federal  Re^ster  on  September 
23. 1985. 

Each  parcel  will  be  offered 
individually  fw  sale  by  sealed  bid  only. 
All  sealed  bids  must  be  submitted  to 
BLM's  Barstow  Resource  Area  Office  at 
831  Barstow  Road.  Barstow,  California 
92311.  no  later  than  4:30  pjn.,  November 
25, 1965.  In  no  case  shall  lands  be  sold 
for  less  than  the  appraised  value.  The 
following  public  lands  will  be  offered  for 
sale  at  10:00  a  jn..  November  28, 1985  in 
the  Baker  Community  Hall,  located  on 
Baker  Averuie.  Baker.  California. 

Unsold  parcels  will  remain  available 
for  monthly  offerings  until  May  13, 1986. 
Sealed  bids  will  be  accepted  beginning 
November  27, 1985  in  the  Barstow 
Resource  Area  Office,  831  Barstow 
Road.  Barstow.  CA  92311.  AH  bids 
received  will  be  opened  the  first 
Wednesday  of  each  month  beginning 
Deceoiber  4. 1985  at  10:00  ajn.  To  be 
considered,  bids  must  be  received  by 
4:30  p.m.  on  the  Tuesday  prior  to  the  bid 
opening. 


Pare* 
No 

Serin  N0. 



ACTM 

VMue 

EnoffnbwncM  end/ 

OW17717 

T  14N    R   8F  ,  SttU 

ss.000 

ZSDO 

S«*Qn2S 

83 

too 

J^l.  4.  S,  14.  ISe  C- 

1. 
A-l.  t«M.  tS:C-1. 

84 

SMiSMWNFU.MC^    

.    .      to 
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T 


SarialNo. 


Usgal  dsscftptfon 


AcrM 


pWMd 

(doNart) 


Encumtwrances  and/ 
or  reservtbont 


BS 
B7 


CA-17718 
CA-17720 

CA-17721 
CA-17722 


NWV.NEW.     NEt<«8WWNEH.     ES%SEV<.8WVfNEMi. 

EWEViNEtaiWK.  NWS^NEWNEWiNWM. 
WWSES<iNEM.. 
T.  14N..  aaE^S8M-.. 
S•cltool9 „ 

Stt  IM  1  (X  SHV, 

WZofSWV. 


tJS         33.750    A-1. 9, 12. 14. 15; 

CI. 
2Qi)  10.000    A-1,4.  14.  15;C-1. 


40X>  6.000    A-1. 9.  12. 14.  IS:  B- 

1.  *C-1. 

7&0  15.000     A-1. 6.  9.  12.  14.  IS; 

B-1.  2.  C-1 


Except  for  the  changes  in  sales  dates, 
the  parcels  being  offered  and  the 
location  of  the  bid  openings  beginning  in 
December  1985.  all  other  portions  of  w»e 
August  16. 1985  Notice  of  Realty  Action 
(as  amended}  remain  unchanged. 

This  action  was  deemed  necessary  to 
efficiently  implement  a  portion  of  the 
Land  Tenure  Adjustment  Element  of  the 
California  Desert  Plan  by  offering 
unsold  parcels  for  a  longer  period  of 
time. 

Dated:  November  1, 1985. 
H.W.  Riecken. 

A  cting  District  Manager. 

FR  Doc.  8S-28572  Filed  ll-«-«5;  8:45  am] 
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Reirtty  Action;  Sale  of  Public  t.ands  in 
Washington  County,  UT 

AOBICY:  Bureau  of  Land  Management,' 
Interior. 

action:  Under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978  (43  use  1713)  public  land 
described  as  the  NEy4SEy4,  SV^SEVi. 
Section  3,  T.  37  S..  R.  16  W.,  SLB&M, 
Utah,  containing  120  acres  is  proposed 
for  sale  by  modified  competitive  bidding 
at  no  less  than  the  appraised  fair  market 
value  of  $12,000.00.  The  lands  described 
are  hereby  segregated  from  ali  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  pending 
disposition  of  this  action.  Akna  A.  Holt 
will  be  given  the  opportunity  to  meet  the 
high  bid  because  of  adjoining  land 
ownership  and  to  avoid  jeopardizing 
existing  use  of  adjacent  state  leased 
land.  Failure  of  Alma  A.  Holt  to  accept 
the  offer  and  submit  the  required 
anMunt  shall  constitute  a  waiver  of  this 
preference  consideration. 

SUMMARY:  The  purpose  of  the  sale  is  to 
dispose  of  public  land  that  is  difficult 
and  uneconomical  to  manage  by  a 
government  agency. 

DATES:  Comments  should  be  submitted 
to  the  address  listed  below  by  December 


20, 1985.  The  sale  will  be  held  on 
January  IS,  1968  at  2:00  pjn. 

ADDHSSS.  Detailed  information 
concerning  the  sale,  including  bidding 
procedures,  is  available  at  the  Beaver 
River  Resource  Area  Office,  444  South 
Main,  Cedar  City,  Utah  84720  (801)  586- 
2458.  The  sale  will  be  held  at  the  same 
address. 

SUPPUEMCNTARV  INFORMATKM:  The 

terms  and  conditions  appticable  to  the 
sale  are: 

1.  The  sale  will  be  for  the  surface 
estate  only.  Minerals  will  remain  with 
the  United  States  Government. 

2.  There  is  reserved  to  the  United 
States,  a  right-of-way  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 
1890,  26  Stat.  391, 43  U.S.C.  945. 

3.  Title  transfer  will  be  subject  to 
valid  existing  rights  including  Oil  and 
Gas  Lease  U-41919  and  Powerline  Right- 
of-Way  U-13694. 

4.  Pursuant  to  43  CFR  2711.1-3.  the 
sale  of  the  parcel  will  be  conditioned 
upon  continued  grazing  by  the  current 
permittee  (Alma  Holt)  until  February  28, 
1989,  which  is  the  expiration  date  of  this 
current  grazing  permit. 

5.  If  the  tract  of  public  land  is  not  sold 
pursuant  to  this  notice,  it  will  remain 
available  for  sale  on  a  continuing  basis 
until  sold  or  until  withdrawn  from  the 
market. 

Any  comments  or  objections  received 
during  the  comment  period  will  be 
evaluated  and  the  District  Manager  may 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  notice  will  be  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  October  28. 1985. 

Morgan  S.  fensen. 

District  Manager. 

|FR  Doc.  85-26600  Filed  ll-«-85;  8:45  am) 

BILLING  CODE  4310-OO-M 


Minerals  Management  Service 

Outer  Continental  SheH;  Union  OM  Co. 

aocncy:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Union  Oil  Company  of  California  has 
submitted  a  IX3CD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0297.  Block  26.  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  October  30. 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Angie  Gobert;  Minerals  Management 
Service;  Gulf  of  Mexico  OCS  Region; 
Rules  and  Production:  Plans,  Platform 
and  Pipeline  Section;  Exploration/ 
Development  Plans  Unit;  Phone  (504) 
838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubUc  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  250.34 
of  Title  30  of  the  CFR. 

Dated:  October  21. 1985. 

|otu  L  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-26588  Filed  ll-6-«5: 8:45  am) 

BILLING  COOC  4310-MX-M 
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INTEmiATIONAL  TRADE 
COMMISSION 

Agency  Forms  Submittod  for  0MB 


AQCNCV:  International  Trade 
Commission. 

action:  In  accordance  with  the 
provisions  of  die  Paperwork  Reduction 
Act  of  1960  (44  U.S.C  Chapter  35).  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  die 
Office  of  Management  and  Budget  for 
review. 

Purpoee  ef  hrfonnatfoB  CoHectioa 

The  proposed  infonnation  collection  is 
for  use  by  die  Commission  in  coanection 
with  investigation  No.  332-97,  Report  to 
the  President  on  the  domestic 
consumption  of  brooms  of  broomcom, 
as  required  by  Executive  Order  11377. 

Summary  of  Proposals 

(1)  Number  of  forms  submitted:  one 

(2J  Tide  of  forms:  Brooms  and 
Whiskbrooms  Whofly  or  in  Part  of 
Broom  Com  and  Certain  Other 
Brooms — Producers'  Questionnaire 

(3)  Type  of  Request  extension 

(4)  Prequeimy  of  use:  annual 

(5)  Description  of  respondents:  U.S. 
brooB  producers 

(6)  Estimated  naaiber  of  respondents: 
200 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  400 

(8)  Inibnnaiion  obtained  from  the  [ana 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Cononission  and  not  disclosed  in  a 
manner  that  wovld  reveal  die 
individaal  operations  of  a  firm. 

Additionallnfiofmation  or  Conuoent 

Copies  9t  the  proposed  forms  and 
suppoftmg  documents  may  be  obtamed 
from  William  Fry.  the  USITC  agency 
clearance  officer  (teL  ao.  202-5(23-0301). 
Comments  and  questions  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Attention  Frandne  Rcoult.  Desk 
Officer  for  VS.  International  Trade 
Commission.  Washington.  DC  20503.  If 
you  anticipate  commenting  on  a  form 
but  find  that  time  to  prepare  comments 
will  prevent  you  fraai  sabonttiiig  them 
prompdy  you  should  advise  OMB  of 
your  intent  as  soon  as  possible.  Copies 
of  any  coauneats  riioiild  be  provided  to 
William  Fry  (United  States  International 
Trade  Coaniasion.  701 E  Stieet,  NW.. 
Washington.  D.C  20436). 

By  order  of  the  Commiuioa. 


issued:  November  1,  IMS. 

Secretary. 

[FK  Doc.  85-28541  Filed  11-6-85: 8.-45  am] 

BNJJNQ  COOC ' 


I  In  vesMQallon  No.  731-TA-2M 


AnhydroNa  Soiflum  Metaallicato  From 
Ino  UnHsQ  KInQoom 

Determination 

On  the  basis  of  die  record  '  developed 
in  the  subject  investigation,  the 
Commission  detenaiaes,' pursuant  to 
section  73S(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a)).  di^  diare  is  a 
reasonable  indicatioa  that  an  indnstry  in 
die  Iftiited  States  is  direatened  widi 
material  iniury  by  reason  of  hnports 
bom  the  United  Kingdom  of  anhychous 
sodium  metasilicate,  provided  for  in 
item  421.34  of  die  Taiiif  Schedules  of  the 
United  States,  whkfa  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

BaAgiouud 

On  September  16, 1985,  a  petition  was 
filed  widi  the  Commission  and  the 
Department  of  Commerce  by  PQ  Corp., 
Valley  Forge.  PA.  allegpng  that  an 
industry  hi  the  United  States  is 
materially  injured  or  direetened  with 
material  injnry  by  reason  of  LTFV 
imports  of  anhydrxms  sodinra 
metasilicate  from  the  United  iGt^dom. 
Accordingly,  effective  September  l«t 
1985,  the  Commission  instituted 
preliminary  antidumping  investigation 
No.  731-TA-286  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewidi  was  given  by 
posting  copies  of  the  notice  in  dw  Office 
of  die  Secretary,  US.  fartemational 
Trade  Cosunissian.  Wariiington.  DC 
and  by  pubbshing  the  notice  m  die 
Federal  Register  of  October  2. 1985  (50 
FR  40241).  The  conference  was  held  in 
Washington.  DC,  on  October  9. 1985, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Conunerce  on  October  31. 
1985.  The  views  of  the  Commission  are 
contabied  in  USITC  Publication  1773 
(October  1985),  entitled  "Anhydrous 
Sodium  Metasilicate  from  the  Untied 


Kingdom:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-286  (Prehminary)  Under  die  Tariff 
Act  of  193a  Together  With  the 
Infonnation  Obtained  in  the 
Investigation." 

By  order  of  the  Qmuaission. 
Issuad:  Octobarn,  mt. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  85-28542  FHed  11-6-85:  6:45  am] 


[iHussMaaysn  Na.  79«-TA-»t  <Final)I 

Barted  Wb«  and  BmMms  Wire  Strand 
From  Argentina 

Ucfpiifiimwiop 

On  die  basis  ti  die  record  *  develf^ied 
in  the  subject  investigation,  the 
Commiasion  determines,  pursuant  to 
section  735(b)  of  die  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)).  diat  an  industiy  in 
the  United  States  is  materially  injured  ' 
by  reason  of  imports  from  Argentina  of 
barbed  wire  and  barblees  wire  strand, 
provided  for  in  items  042jOZ  and  642.11 
of  die  Tariff  Schedules  of  the  United 
States,  whix:h  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  May  2, 198S, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  barbed  wire  and  barbless 
wire  strand  from  Argentina  were  being 
sold  at  LTFV  within  the  meaning  of 
section  731  of  the  Act  (19  U5.C.  1673). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewidi  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Relator  of  May  30, 
1985  (50  FR  23063).  The  hearing  was  held 
in  Washington,  DC,  on  September  23, 
1985,  and  aU  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  October  30. 
1985.  The  views  of  the  Commission  era 
contained  in  USTFC  Publication  1770 
(October  1965).  enUtied  "Barbed  Wire 


■  Tht  rKOTri  fa  dcfhwd  !■  1 207.2(1)  of  dK 

CommiMion't  Rule*  of  Practice  and  Procedure  (19 
an  207.2(1)). 
'Vice  Chainnan  Liebeler diaaentiag. 


■  The  record  is  deflMd  in  i  SS7.2(i)  of  the 

Coinimssion'i  Rules  of  Practice  and  Procedure  (19 
CTR  2«P.2(!)). 
'  Vice  Chairman  Liebeler  dissenting. 
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and  Barbiess  Wire  Statand  from 
Argentiiuu  DeteimiiMtioD  of  the 
ComiQBusftion  in  Investigation  No.  731- 
TA-208  (Fhw})  Under  Ibe  Tariff  Act  oi 
1930.  Togetber  With  the  information 
Obtained  in  the  Inve»ti^tion. " 

By  order  of  fte  coamuMion. 

Iwued:  October  3a  1966. 
Kenneth  R.  Masoo, 

|FR  Doc.  85-20543  FHed  11-8-45;  8:45  ami 
BnxJNG  cooc  7oao-a2-« 

[inveatloalion  No.  337-TA-aoil 

Certain  Products  With  Gremlins 
Character  Depictions;  Decision  To 
Review  Portions  of  Inltiat 
Determination  and  Scfiedule  for  HBng 
of  Written  Submissions  on  Violation 
and  on  Reliet,  ttie  PiMic  interest,  and 
BoncHny 

agency:  International  Trade 
Commission. 

ACTION:  Notice  i&  hereby  given  that  the 
Commission  haa  determined  to  review 
the  administrative  law  fodge's  fincHngs 
of  domestic  industry,  e^dent  and 
economic  operation,  and  tendency  to 
substantiaFIy  injure  in  the  initial 
determination  that  there  is  violation  of 
section  •337  of  the  Tariff  Act  of  1930  in 
the  above-captioned  investigation. 

Authority 

The  authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  IS  210.53-210.56  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  2ia53-210.56). 
FOR  FURTHER  MFORMATtOM  COMTACn 
William  E.  Perry.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0499. 

SUPPLEIKNTARV  MPORMATION:  Oa 
September  12. 1965.  the  presiding 
administrative  l^w  iudge  issued  an 
initial  detenaiikation  that  there  is  a 
violation  of  sectkm  337  in  the 
importation  and  sale  of  certain  products 
with  Greaikns  character  depictions. 
Complainant  Warner  Brothers,  inc.  filed 
a  petition  for  review  of  the  initial 
detennination  pursuant  to  S  210.54(a)  of 
the  Commission's  rules.  No  other 
petitions  for  review  or  agency  comments 
were  received. 

After  examiniag  the  initial 
determination  and  the  petition  for 
review,  the  Comnission  has  on  its  own 
motion  determined  that  the  issues  of 
domestic  industry,  efftcient  and 
economic  operation,  and  tendency  to 
substaidially  injutc  warrant  review. 


Specifically,  the  Commi— ion  will 
review  the  following  qiiestioDK 

1.  Whether  in  tight  of  tbe  Court  oi 
Appeals  for  the  Federal  Ciicuit's 
decision  in  Schaper  ASaaufdcturing  Co. 
V.  US.  International  Trade  Commission, 
717  F.2d  1368  (CAFC 1983^),  a  liceasing 
industry  can  be  a  domestic  industry 
within  the  meamag  of  section.  337. 

2.  Whether,  if  a  domestic  licensing 
industry  exists  in  this  investigation,  it  is 
efficiently  and  economically  operated. 

3.  Whether  respondents'  unjeir  acts 
have  the  tendency  to  substantially 
injure  Ae  domestic  Gcensing  industry  in 
light  of  the  expected  decline  in  (tie 
popularity  of  the  Gremlins  characters 
and  tfie  Gremlins  motion  picture. 

4.  Whetfwr  the  Commission  should 
redefine  tne  domestic  industry  to 
include  the  production  acthrfUes  of  die 
licensees  and  cuinplaiiient's  Hceiisiug 
activities,  and  if  so,  whether 
respondsals'  orfair  acts  beve  the  efiect 
or  tendency  to  sobstentiatty  injure  tbe 
domestic  indestry  as  ae  defined. 

The  Commiastott  also  reciutsts  hvtlier 
briefing  on  die  issae  of  whether  tbe  AI4 
underestimated  the  type  sad  degree  of 
injury  to  the  domestic  Hrpn^ing  industry 
caused  by  the  unfair  acts  of  the 
respondents.  The  specific  issues  are: 
whether  sales  were  lost  because  of 
piratical  goods  that  competed  directly 
with  Hcensed  merchandise:  whether 
sales  were  lost  because  the  infringing  - 
imports  satisfied  consumers*  demand  for 
the  Gremlins  prodactsr  and  whether 
sales  were  lost  because  the 
unauthorized  products  diminished  the 
strength  of  the  Gremlins  licensing 
program. 

If  the  Cbnunission  finds  that  a 
violation  of  secticm  337  has  occurred,  it 
may  issue  (1)  an  order  whidi  could 
resah  m  the  exdosioa  of  the  sob^ct 
articles  from  entry  into  the  Umteid 
States  and/or  (2)  cease  and  desist 
orders  which  coold  result  in  ace  or  Bwre 
respondents  being  reqeired  to  cease  and 
desist  from  engagmg  in  unfair  acts  in  the 
importation  and  sale  o(  such  articles. 
Accordingly,  tbe  Coramtssion  is 
interested  in  receiving  written 
submissions  which  address  tbe  form  ol 
relief,  if  any.  which  should  be  ordered. 

if  the  Commission  conchides  that  a 
violation  of  section  337  has  occurred 
and  (xmtemplates  some  form  of  relief,  it 
must  considier  the  effect  of  that  rehef 
upon  tbe  public  interest.  The  factors 
which  the  Commission  will  consider 
include  the  effect  thai  an  exchtsion 
order  and/or  cease  and  desist  order 
would  have  upon  (1)  tbe  public  health 
and  welfare,  (2)  competitive  conditions 
in  the  U.S.  economy,  (3)  the  US. 
production  of  articles  which  are  like  or 
indirectly  competitive  with  those  which 


are  the  subject  of  the  investigatien,  and 
(4)  U.S.  consumers.  Accordingly,  the 
Commission  is  interested  in  receiving 
written  suhmissions  which  address  the 
aforementionsd  pobiic  interest  factors. 

If  tbe  CoBBBission  finds  that  a 
violation  of  section  337  has  occurred 
and  orders  some  form  of  rehef,  the 
President  has  60  days  to  approre  or 
disai^irove  die  Commission's  action. 
During  this  period,  tbe  sni^ect  articies 
would  be  entitled  to  enter  die  United 
States  under  a  bond  in  an  amomtt 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  dierefore 
interested  in  receiving  written 
submissions  concerning  tbe  amount  of 
the  bond  vrfucfa  afiooM  be  imposed. 

Written  Submissions 

The  parties  to  the  investigetion  and 
interested  Government  agencies  are 
encouraged  to  file  written  ssbnisflioB  en 
the  legal  issues  under  review  and  on  the 
issues  of  relief,  the  pabhc  interest,  aod 
bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
exclusion  order  and/or  a  proposed 
cease  and  desist  order  for  tbe 
Commission's  consideratioB.  Persons 
other  than  the  parties  and  Government 
agencies  may  file  written  submissions 
addressing  the  issues  of  relief,  the  public 
interest,  and  bonding. 

Written  submission  on  the  issues 
under  review  and  on  relief,  the  public 
interest,  and  bonding  must  be  filed  not 
later  than  the  close  of  business  on 
November  8. 1985.  and  November  12. 
1985,  respectively.  Reply  submissions  on 
the  issues  under  review  and  on  relief, 
the  public  interest,  and  bonding  must  be 
filed  not  later  than  November  15. 1985. 

Additional  InlBiMatiea 

Persons  s<^>mitting  written 
submissions  must  file  the  originai 
document  and  14  true  copies  thereof 
with  tbe  Office  of  the  Secretary  on  or 
before  the  deadlines  state  abeve.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment  uless  the  information  has 
already  been  granted  such  treataoent  by 
the  administrative  law  judge-  AH  such 
requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Conunissioa  should  grant  such 
treatment.  Documents  contarniog 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly- 
All  nonconfidential  written  submissions 
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will  be  available  for  public  inspection  at 
the  OfRce  of  the  Secretary. 

Notice  of  this  investigation  was 
published  in  the  Faderal  Register  of 
Auguest  30, 1984  (49  FR  34,422-23). 

Copies  of  the  nonconfidential  version 
of  the  administrative  law  judge's  initial 
determination  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436, 
telephone  202-52^-0161. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  November  1, 1985. 
Kanoeth  R.  Mason, 
Secretary. 
(FR  Doc  85-26544  Filed  11-6-«S:  8:45  am] 

aiLLINQ  COOC  TSM-W-lf 

(InvMUgallon  Na  397-TA-2311 

Certein  Soft  Sculpture  Dolls,  Popularty 
Kno«m  as  "Cabbage  Patdi  tadB," 
Related  Literature  and  Packaging 
Therefor  Investigation 

« 

AOENCV:  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on 
October  1. 1985,  pursuant  to  section  337 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1337), 
on  behalf  of  Original  Appalachian 
Artworks,  Inc.,  Highway  75  South. 
Cleveland.  Georgia  30528,  and  Coleco 
Industries.  Inc.,  999  Quaker  Lane  South, 
West  Hartford.  Connecticut  06110.  A 
supplement  to  the  complaint  was  filed 
on  October  21, 1985.  The  complaint  as 
supplemented  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  soft  sculpture 
dolls,  popularly  known  as  "Cabbage 
Patch  Kids."  related  literature  and 
packaging  therefor  into  the  United 
States,  or  in  their  sale,  by  reason  of 
alleged  (1)  infringement  of  U.S. 
Copyright  Reg.  No.  VA  35-804:  (2) 
Infringement  of  U.S.  Copyright  Reg.  No. 
VA  141-801:  (3)  infringement  of  U.S. 
Copyright  Reg.  No.  TX  1-254-777;  (4) 
infringement  of  U.S.  Copyright  Reg.  No. 
TX  1-254-778;  (5)  infringement  of  U.S. 
Copyright  Reg.  No.  TX  1-261-526;  (6) 


failure  to  properly  marie  the  country  of 
origin  on  such  unlawfully  imported  dolls 
and  their  packaging  in  violation  of  19 
U.S.C.  1304:  and  (7)  violation  of  17 
U.S.C.  601(a).  The  complaint  further 
alleges  that  the  effect  or  tendency  of  the 
unfair  methods  of  competition  and 
unfair  acts  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation, 
conduct  temporary  relief  proceedings, 
and  issue  a  temporary  exclusion  order 
prohibiting  importation  of  the  articles  in 
question  into  the  United  States,  except 
under  bond.  After  a  full  investigation, 
the  complainant  requests  that  the     . 
CommissitMi  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

RM  njWTHER  eyOWMATlOW  CONTACT: 

Deborah  S.  Strauss,  Esq.,  or  Robert  D. 
Litowitz,  Esq.,  OfHce  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-1233 
and  202-523-4693. 

SUWLEMCNTAIIV  INFOMIATION: 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  |  210.12 
of  t&e  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  2iai2). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
October  31, 1985,  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  soft 
sculpture  dolls,  popularly  known  as 
"Cabbag6  Patch  Kids,"  related  literahire 
and  packaging  therefor  into  the  United 
States,  or  in  their  sale,  by  reason  of 
alleged  (1)  infringement  of  U.S. 
Copyright  Reg.  No.  VA  35-804;  (2) 
infringement  of  U.S.  Copyright  Reg.  No. 
VA  141-801;  (a)  infringement  of  U.S. 
Copyright  Reg.  No.  TX  1-254-777;  (4) 
infringement  of  U.S.  Copyright  Reg.  No. 
TX  1-254-778;  (5)  infringement  of  U.S. 
Copyright  Reg.  No.  TX  1-261-526;  (6) 
failure  to  properly  mark  the  country  of 
origin  on  such  unlawfully  imported  dolls 
and  their  packaging;  and  (7)  violation  of 
17  U.S.C.  §  601(a),  the  effect  or  tendency 
of  which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States; 


(2)  Pursuant  to  $  2l0,24(e)  of  the 
Commission's  rules,  the  motion  for 
temporary  relief  under  subsections  (e) 
and  (f)  of  section  337  of  the  Tariff  Act  of 
1930,  which  was  filed  on  October  1, 
1985.  shall  be  forwarded  to  the  presiding 
administrative  law  judge  for  an  initial 
determination  pursuant  to  S  210.53(b)  of 
the  rules; 

(3)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  whdch  this  notice 
of  investigation  shall  be  served: 

(a)  The  complaints  are — 
Original  Appalachian  Artworks,  Inc. 

Highway  75  South,  Cleveland,  Georgia 
30528 
Coleco  Industries,  Inc.,  999  Quaker  Lane 
South.  West  Hartford.  Connecticut 

oeiia 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
John  and  )ane  Doe  Murrell,  d/b/a 

Murreil  Marketing,  17900  South 

Central  Paricway,  Tukwila, 

Washington  96118 
Japan  Instiounents  Corp.,  6360  Van  Nuys 

Boulevard,  Suite  5,  Van  Nuys, 

California  91401 
Sav-On-Drugs,  Ina,  1500  S.  Anaheim 

Boulevard,  Anaheim.  California  92805 
Osco  Drug,  Inc.,  1818  Swift  Drive, 

Hinsdale,  Illinois  60521 
Household  Merchandising,  Ina  (Ben 

Franklin  Division),  1700  Wolf  Road. 

Des  Plaines,  Illinois  60016 

(c)  E)eborah  S.  Strauss,  Esq.,  and 
Robert  D.  Litowitz.  Esq..  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission.  701  E  Street,  NW., 
Room  126,  Washington.  DC  20436,  shall 
be  the  Commission  investigative 
attorneys,  party  to  this  investigation; 
and 

(4)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade  ' 
Commission,  Ishall  designate  the 
presiding  administrative  law  judge. 
Pursuant  to  §  210.24(e)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  presiding  administrative 
law  judge  shall  determine  as 
expeditiously  as  possible  whether  or  not 
temporary  relief  proceedings  should  be 
instituted. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
§  210.21).  Pursuant  to  §§  201.ie(d)  and 
210.21(a))  of  the  rules  (19  CFR  201.16(d) 
and  210.2(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
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date  of  service  of  the  complaint 
Responses  to  the  motion  for  temporary 
relief  may  be  submitted  by  the  named 
respondents  in  accordance  with 
§  21(U4(e)(3)  of  the  Commission's  rules. 
Any  such  responses  must  be  filed  within 
20  days  after  service  of  the  motion. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  and/or  the 
motion  for  temporary  relief  will  not  be 
granted  unless  good  cause  therefore  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
aUegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint  and  motion  for 
temporary  relief,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p  jn.)  in  the  Office  of  the 
Secretary,  II.S.  International  Trade 
Conunission.  701  E  Street  NW.,  Room 
156,  Washington,  DC  20436.  telephone 
202-523-0471.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission 

Issued:  November  1, 1985. 
Keniwtfa  R.  Masoo, 
Secretary. 
(FR  Doc.  85-28545  Filed  ll-ft-flS;  8:45  amj 

WLUNQCOOe  7020-<»-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnanc*  Docket  No.  30683] 

Gulf  &  Ohio  Railways,  Inc.  Exemption 
From  49  U.S.C.  11301, 10901,  and 
11322 

AOeNCY:  Interstate  Commerce 

Conunission. 

ACnON:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  under  49  U.S.C.  10505 
exempts  from  the  requirement  of  prior 
approval,  under  49  U.S.C.  10901, 11301. 
and  11322,  the  acquisition  or  lease  by 
Gulf  &  Ohio  Railways,  Inc.  (G&O),  of 
52.48  miles  of  track  from  the  Illinois 
Central  Gulf  Railroad  Company,  the 
issuance  by  G&O  of  stock,  and  the 


holding  of  dual  positions  by  H.  P. 
Claussen  in  G&O  and  the  Caney  Fork, 
and  Western  Railroad,  respectively. 
Petitions  for  exemption  from  49  U.S.C. 
11301  to  issue  notes  were  dismissed. 
DATtt:  This  decision  is  effective 
November  6. 1985.  Petitions  to  reopen 
must  be  filed  by  November  27, 1985. 
AOONtSSn:  Send  petitions  referring  to 
Finance  Docket  No.  30683  to:    ,f^ij  , 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Cofmnerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  Representative:  R. 
Lawrence  McCaffrey,  }r.,  1575  Ey» 
Street  NW.,  Suite  350,  Washington. 
DC  20005. 

FOR  nmTNtii  mraMMATiON  contact: 
Louis  E.  Gitomer.  (202)  275-7245. 
SilWI  >MBNTARV  NVORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289-4367 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  October  16. 1985. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Cradlson,  Commissioners  Sterrett, 
Andre,  Simmons.  Lamboley  and  Strenio. 
Chairman  Taylor  dissented,  in  part,  with  a 
separate  expression.  Commissioners 
Simmons  and  Lamlxiley  concurred,  in  part, 
and  dissented,  in  part,  with  separate 
expressions. 
lames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-28604  Filed  11-6-65: 8:45  am] 
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[FInanc*  Docket  Na  30732] 

Laurinburg  and  Southern  Raltroad  Co^ 
Franklin  County  RaRroed  Corp^  and 
Nash  County  RaNroed  Corp.; 
Exemption;  49  U.S.C.  10901, 11301,  and 
11343 

aocncy:  Interstate  Commerce 

Commission. 

ACnON:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission,  under  49  U.S.C.  10505, 
exempts  from  prior  approval:  (1)  Under 
49  U.S.C.  10901,  the  acquisition  and 
operation  by  Franklin  Coimty  Railroad 
Corporation  (FCR),  and  by  Nash  Cotmty 
Railroad  Corporation  (NCR)  of  branch 
lines  in  North  Carolina  operated  by 
Seaboard  System  Railroad,  Inc.;  (2) 
under  49  U.S.C.  11301,  the  issuance  of 
stock  by  FCR  and  NCR  to  Laurinburg 
and  Southern  Railroad  Company  (LSR), 
which  will  be  the  corporate  parent;  and 
(3)  under  49  U.S.C.  11343.  for  LSR  to 


control  FCR  and  NCR.  As  a  condition  to 
the  use  of  the  control  exemption,  any 
employee  affected  by  the  acquisition  of 
control  shall  be  protected  pursuant  to 
New  York  Dock  Ry. — Control- 
Brooklyn  Eastern  DisL,  9B^  I.C.C.  60 
(1979). 

DATES:  This  decision  will  be  effective  on 
November  1, 1985.  Petitions  to  reopen 
must  be  filed  by  November  27, 1965. 

ADORliiei.  Send  petitions  referring  to 
Finance  Docket  No.  30732  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioners'  Representative:  Fritz  R. 
Kahn,  Suite  lOOa  1660  L  Street  NW.. 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Conunerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  October  30, 1985. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners.  Sterrett 
Andre.  Simmons,  L&ml)oIey,  and  Strenio. 
Commissioner  Lamboley  concurred  with  a 
separate  expression. 
James  H.  Bayne. 
Secretary. 
[FR  Doc.  85-26605  Filed  11-6-85:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

National  Institute  of  Corrections 
Advteory  Board;  Meeting 

No^ce  is  hereby  given  that  the 
National  Institute  of  Corrections 
Advisory  Board  will  meet  on  November 
18. 1985;  starting  at  8:30  ajn.,  at  the 
Quality  Iim  Hotel  Capitol  Hill,  415  New 
jersey  Avenue,  NW.,  Washignton,  DC, 
20001.  At  this  meeting  (one  of  the 
regularly  scheduled  triannual  meetings 
of  the  Advisory  Board),  the  Board  will 
receive  its  subcommittees'  reports  and 
recommendations  as  to  future  thrusts  of 
the  Institute. 
Raymond  C  Brown. 
Director. 
[FR  Doc.  85-26558  Filed  11-6-85;  8:45  amj 
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NATIONAL  C0MMUMCAT10NS 
SYSTEM 


IndMrty 

ttwNatlQMlSMartty 

T(  " 

CoiiMiilll64,  Meeting 

A  meeting  of  the  Indostiy  Executhre 
Subcoomittee  (lES)  of  the  National 
Security  Telecomnranications  Advisory 
CoauBittee  (NSTAC)  «viU  be  heU  oa 
Tuesday,  December  3.  IflSS.  The  meetiiig 
will  be  held  at  Headquarters,  Defense 
Communications  A^ncy,  Bth  Street  and 
South  Courthouse  Road,  ^ington, 
Virginia.  Registration  will  begin  at  8:30 
a.m.  and  the  ineetiBg  will  start  at  9  a.m. 
The  agenda  is  as  foUowK 

A.  Opening  renaiks. 

B.  Administration  remarks. 
C  Briefings  on  indostry  and 

Government  activities. 

Due  the  requirement  to  discuss 
classified  iniormation.  in  conjunction 
with  the  issues  listed  above,  the  meeting 
will  be  dosed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  infcwmation  about  the  meeting 
may  telephone  (2Q2)  692-9274  or  write 
the  Manager,  National  Communications 
System,  Washington,  DC  20305-2010. 
Oavid  C  Brown. 

Captain.  USN.  Chief.  Joint  Secretariat 
[FR  Doc  85^28548  FUed  11-6-8S:  B:45  amj 


NATIONAL  SCIENCE  FOUNDATION 

Permtts  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
action:  Notice  of  pennits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L  95-541, 


smmANT:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  197a  This 
is  the  required  notice  of  permits  issued. 


FOR  FURTHER  MNMMATKM  COMTACTt 

Charles  E.  Myers,  Permit  Office. 
Division  of  Polar  Programs,  National 
Science  Foundatkn.  Washii^ton.  D.C 
20505  Tefephone  (202)  357-7934. 


/  inrmmtion:  On 
September  25. 19(B,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  On  October  30, 
1985  permits  were  issued  to: 

Wesdy  E.  LeManrier 
Maihew  Schwaller 


Warren  M.  Zapd 

CharfasLMyin, 

Permit  Offitx.  Dhmiam  af^tlar  nogi-uum. 

[FR  Doc  «S-26Sn  Filed  U-S-S5;  8:45  am] 


NUCLEAfllKOULATORV 


(Dockat  Noi  4(M4tt  et  il] 


American 
of  Orders  To 


Corp«laL;RMWon 


In  the  Batter  of  American  Nuclear 
Corporatioo.  Cat  Hills  Pn>|ect.  U4  W. 
Midwest  Ave..  Casper.  Wyoming  82B01. 
Docket  No,  40-4492.  Source  ]k4aterial  License 
No.  SUA-eST;  Ada*  MiBenls.  74S  Horison 
Court  Suite  flS,  Gcaaii  faticdaa.  CoiofadB 
81056.  Docket  No.  40-34S3.  Sowoe  Material 
License  No.  SUA-ei7:  Bear  Creek  llranimn 
Company.  P.O.  Box  2854.  Casper.  Wyoming 
82002.  Dodcet  No.  40-84S2.  Source  Material 
License  No.  SUA-t310;  Exxon  Kfinerals 
Conpanjr.  P.O.  Box  3010.  Caaper,  Wyonii^ 
82602.  Docket  N&  40-91X0.  Samtx  Material 
License  Ha.  SUA-1138S  RBtfafindcr  Hban 
Cofporation,  P.O.  Box  831.  Rivertoo. 
Wyoming  82501.  Docket  No.  40-2259.  Source 
Material  License  No.  SUA-672;  Pathfinder 
Mines  Corporation.  Shirley  Batfai  Mine, 
SUrley  Bastn,  Wsforaing  82818.  Docket  No. 
40-8822.  Sowoe  Material  Uoenae  No.  SUA- 
442;  Plateau  Resouicet  Lteated.  772  Hnteon 
Drive,  Grand  {onctiaa.  Colocada  81SQ& 
Docket  Na  40-8688,  Source  Material  License 
Na  SUA-1371;  Rio  Algom  Mimag 
Corporatioo.  La  Sal  Roate.  Moah.  Utah  84532. 
Docket  No.  40-8084.  Source  Material  License 
No.  SUA-1119;  UXffiTCO  Minerala 
Corporation.  Gas  Hills  Mill.  P.O.  Box  151  Gas 
Hills  Station.  Riverton.  Wy.  82501.  Docket  No. 
40-0289,  Sowce  Material  License  No.  SUA- 
648:  UMETCO  Minerals  Corporatiaa.  Wlate 
Mesa  Mill  P.O.  Box  787.  RlanHing  Utah  84511. 
Docket  No.  40-8681,  Source  Material  License 
No.  SUA-1358;  and  Western  Nudear 
Incorporated.  134  Union  Blvd.,  Lakewood. 
Colorado  80228.  Docket  No.  40-1182,  Source 
Material  Ljcenae  No.  SUA-SB. 

Each  of  the  above  named  licensees  is 
a  holder  of  a  source  material  license 
issued  by  the  Nuclear  Regulatory 
Commission.  The  Director  of  &te  NRCs 
Uranium  Recovery  Field  Office  iaaued  to 
each  of  these  licensees  immediately 
effective  Orders  on  July  19, 1965.  which 
amended  each  license  by  adding  • 
license  condition  requiring  the  licensee 
to  implement  a  ground-water  detection 
moni  toeing  program  to  ensure 
comphanoe  with  40  CFR  n2.32(aKl2). 

The  Orders  are  available  for 
inspectioo  and  copying  at  tbe  Uranium 
Recovery  Field  Office,  730  Siamw  Street, 
Suite  100.  Lakewood.  ColonKlo  80215 
and  the  Commiarion's  Public  Document 
Room.  1717  H  Street  NW..  Washington. 
DC  20555.  fi^iefiy  stated,  the  Oidera 
provide  for  the  rstahlisfiHinil  of 
background  and  point  of  comptlanoe 


wells  to  be  used  to  dstennine 
confonasiioe  to  detection  monitoring.': 
requirements  of  400111  Part  192.  The 
Orders  identify  areeaic  eeleniiiiB,  and 
pH  as  the  indicator  parameters  to  be 
monitored  at  the  specified  well  kxatioB. 
Sampling  is  to  be  reqaired  at  the 
designalMl  wells  on  a  monthly  basis  for    i 
one  yew  at  10  of  tlie  11  above-named        ' 
licensees  and  thefeafter  at  least  twrioe 
yearly.  After  a  yew  of  sampUng  these 
licensees  are  further  by  the  Orders  to 
proposu  for  NRC  ie»iew  and  approval  in 
the  form  of  s  license  amendment 
background  levris  for  the  imficator 
parameters  and  a  statistical  procedure 
for  identifying  significant  chnages.  In  tiie 
case  of  the  one  (1)  remaining  licensee 
fWestem  Nndear,  Inc.),  ttie  staff  had ' 
determined  earlier  that  adequate 
ground-water  data  existed  and  therefore 
required  that  Western  Nuclear  propose 
for  NRC  review  and  approval  in  the 
form  of  a  licenae  amendment 
background  levels  for  the  indicator 
parameters  and  a  statistical  procedure 
for  identifying  significant  changes 
within  sixty  (00)  days  of  Ae  July  19.  MBS    " 
Order.  Repmting  requirements  were  also 
identified  for  all  11  licensees. 

The  above-named  licensees  have  all 
made  timely  requests  Itw  heariAg. 
Among  other  things,  tftese  licensees 
objected  to  the  immediate  effectiveness 
of  the  Orders.  Upon  consideration  of  the 
arguments  by  Ae  licensees  in  fteir 
requests  for  hearing  and  the  factttal 
circumstances  of  these  cases,  the 
Director  of  the  Uranium  Field  Recovery 
Office  has  concluded  that  the  imowdiate 
effectiveness  of  the  Orden  to  these  11 
licensees  should  be  withdrawn,  in 
addition,  the  reference  m  each  Order  to 
section  61  of  the  Atcmic  Eaeigy  Act  of 
1954  was  a  tj'pographical  erixir.  The 
reference  should  have  been  to  section 
63. 

Accordingly,  die  July  19. 1965  Orders 
for  the  above-named  licensees  are 
hereby  revised  to:  (1)  Withdraw  the 
immediate  effectiveness  of  the  Orders; 
and  (2)  replace  the  reference  to  Section 
61  of  the  Atomic  Energy  Act  with 
Section  63  of  fte  Act 

As  noted  above,  the  11  named 
licensees  have  requested  a  hearing  on 
the  Orders.  Any  other  persons  adversely 
affected  by  these  Orders  and  this  .^^^  -.-j. 
Revision  of  Orders  may  request  a 
hearing  in  accordance  with  10  CFR  Z.714 
of  the  Commission's  regalati<ms  witlun 
25  days  after  publication  of  this  Order  in 
the  Federal  Register.  Any  request  for 
hearing  shall  be  submitted  to  tbe 
Director.  Uranium  Recovery  Field 
Office,  U.S.  Nudeer  Regulatory 
Commission.  P.O.  Box  25325.  Denver. 
Colorado.  80225.  Copies  shaH  also  be 
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sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

The  issue  to  be  considered  at  the 
hearing  shall  be  whether  on  the  basis  of 
the  matters  set  forth  in  the  Orders  of 
)uly  19, 1985,  and  this  Revision  of 
Orders,  the  requirements  set  forth  in 
section  III  of  the  Orders  of  July  19. 1985 
as  herein  revised,  should  be  sustained. 

The  July  19, 1985  Orders  received  by 
the  11  named  licensees,  as  amended  by 
this  Revision  of  Orders,  will  become 
effective  on  the  date  specified  in  an 
Order  made  following  the  hearing. 

Dated  at  Denver,  Colorado,  this  4th  day  of 
November,  1965. 

For  the  Nuclear  Regulatory  Commission. 
R.  Dale  Smith, 

Director,  Uranium  Recovery  Field  Office 
Region  IV. 
[FR  Doc.  85-26029  Filed  ll-«-85: 6:45  am] 

BILUNa  OOOC  TSMMH-H 

[Doditt  No.  50-Kl 

Detroit  Edison  Co^  of  Consideration  of 
Issuance  of  Amendment  To  Renew 
Fsclllty  (Possession  Only)  License  and 
Opportunity  for  Prior  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  renew  the  Facility  Possession  Only 
License  No  DPR-9  issued  to  the  Detroit 
Edison  Company  (the  Ucensee),  for  the 
Enrico  Fermi  Atomic  Power  Plant,  Unit 
No.  1,  located  in  Monroe  County, 
Michigan.  The  facility  has  been 
permanently  shut  down  since  1973.  The 
amendment  to  Facility  License  No.  DPR- 
9  would  renew  License  No.  DPR-9  for  a 
term  of  up  to  40  years  or  for  such  lesser 
term  as  the  Commission  determines  to 
be  appropciate.  See  for  example,  the 
Commission's  notice  of  proposed 
rulemaking  on  decommissioning  at  50 
FR  5600  (February  11, 1985).  The 
licensee's  application  for  amendment 
dated  May  17, 1985  requested  renewal  of 
the  license  for  a  full  40  years  (to  March 
20. 2025)  during  which  time  the  licensee 
proposes  to  maintain  the  plant  in  the 
present  shutdown,  safe  storage  made 
after  which  all  residual  radioactivity 
would  be  removed  and  the  license 
terminated.  All  fuel  has  been  removed 
from  the  facility  site.  A 
decommissioning  plan  for  the  reactor 
was  filed  with  the  Atomic  Energy 
Commission  in  1973  and  revised  by 
current  application  dated  May  17, 1985. 

Prior  to  issuance  of  the  proposed 
license  renewal,  the  Commission  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  Commission's  regulations. 


By  December  9. 1985.  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  renewal  to  the  subject 
facility  operating  license  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Request  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/ or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714,a  petition 
for  leave  to  intervene  shall  set  forth  ^th 
particularly  the  interest  of  the  petitioner 
in  the  proceeding,  and  how  that  interest 
may  be  affected  by  the  results  of  the 
proceedmg.  The  petition  should 
specifically  explain  the  reasons  why 
intervention  should  be  permitted  with 
particular  reference  to  the  following 
factors:  (1)  The  nature  of  the  petitioner's 
right  under  the  Act  to  be  made  a  party 
to  the  proceeding;  (2)  the  nature  and 
extent  of  the  petitioner's  property, 
financial,  or  other  interest  in  the 
proceeding;  and  (3)  the  possible  effect  of 
any  order  which  may  be  entered  in  the 
proceeding  on  the  petitioner's  interest 
The  petition  should  also  identify  the 
specific  aspect(8)  of  the  subject  matter 
of  the  proceeding  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention, 
Docketing  and  Service  Brandi.  or  may 
be  delivered  to  the  ConunisSion's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Mr. 
John  A.  Zwolinski:  Petitioner's  name 
and  telephone  number  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555  and 
to  Mr.  Harry  H.  Voigt,  Esq.,  LeBoeuf, 
Lamb  and  MacRae.  1333  New 
Hamphshire  Avenue  NW.,  Washington. 
DC  20038,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained  ^ 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i(-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  17. 1985,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington.  DC 
20555  and  at  the  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Dated  at  Bethesda,  Maryland  this  1st  of 
November  1985. 


46372 


Fgdwal  Readier  /  Vol.  sq  No.  216  /  Thursday.  November  7.  IWS  /  Notiow 


For  tbc  Nucnor  R^gritttofy  Cofiuiiisoioii. 
lohn  A.  Zwoanki 

CMtf.  Operating  Heocton  BrvHch  No.  5, 
DhriiomafLiBmmiag. 
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(DoetatTi-IIU) 

QMMnI  Elactilc  Co.  WNmington.  NC; 
Fhidbtg  of  No  Si^nHlcwit  lni|MCt 
AmondnMnt  off  SpocW  Nudoor 
MstMloto  UcOMONo.  SNM  1097 

The  U.S.  Nodear  Regnlatory 
Coramtssioo  [the  Coominian)  i« 
conoderiog  ameading  Special  Nodear 
Mateiiah  license  No.  SNM-1007  lor  the 
offsite  banal  of  indostrial  waste 
products  generated  by  the  General 
Electric  Compaay's  (GE)  uranium  fad 
fabrication  facility  at  Wihningtoa.  North 
Carolina. 

EnwoBmantn  A^w^ffffwwn^ 

Identificatioo  of  the  Proposed  Action 

The  proposed  action  would  aathorixe 
GE  for  the  oftite  batial  of  indasthal 
waste  products  generated  as  a  result  of 
fuel  fafaricatian  operations.  The  basis  far 
the  proposed  medaod  of  diqxMal  is 
Option  2  of  Ae  Branch  Technical 
Rosttion  paper.  "Disposal  or  Onsite 
Storage  of  Tharinm  or  Uranium  Wastes 
from  Past  Operations",  which  assesses 
the  disposal  by  barial  of  radioactive 
niatehals  that  contain  not  more  than  250 
pCi/g  of  uranium,  of  which  no  more  than 
100  pCi/g  is  soluble.  The  intended  burial 
site  for  the  industrial  waste  is  a  U.S. 
Environmental  Protection  Agency  (EPA) 
and  State  of  South  Carolina  licensed 
hazardous  waste  facility  located  in 
Rnewood.  South  Carolina. 

Need  for  the  Proposed  Action 

Currently,  indostrial  waste  from  GFs 
fuel  fabrication  operations  are  stored 
oBsite.  The  recent  advanced  chemical 
treatment  of  the  aqaeous  waste  streams 
for  the  removal  of  oraniam  has  resulted 
in  lowering  the  uraniura  conoentratian  of 
the  industrial  waste  to  ose  Option  2  of 
the  Branch  Technical  Position  as  the 
bans  tor  disposaL 

Environmental  Impacts  of  the  Proposed 
Action 

Doe  to  the  nature  of  the  proposed 
action,  no  significant  change  in  gaseous 
or  liquid  effluents  from  the  CE  facility  is 
expected,  therefore,  the  following 
discussion  will  be  limited  to  assessing 
the  potential  for  environmental  impacts 
resdting  from  the  handling  and  disposal 
of  solid  waste  from  GE's  fad  fabrication 
plant 


A.  Solid  Waste 

Most  of  the  industrial  waste  consists 
of  calrJiim  fluoride  sludge.  The  sludge  is 
predpitatod  from  the  aqueous  waste 
stream  generated  during  fuel  fabrication 
operations.  As  stated  previously, 
advanced  chemical  treatment  of  the 
aqueous  waste  stream  has  resulted  in 
significantly  reducing  the  uraniam 
concentration  in  the  sludge.  The 
uranium  concentration  is  low  enoogh  to 
use  Option  2  of  the  Branch  Technical 
Podtion  as  the  basis  for  disposal 

The  environmental  impa<Us  assodated 
with  disposal  under  Option  2  have  been 
analyzed  under  all  possible  conditions.   ■ 
Under  the  normal  situation,  Lc  land 
and  water  use  controls,  the  dose  is 
expected  (o  be  lower  than  doses 
assessed  under  Option  1  of  the  Branch 
Technical  Position  for  unrestricted  use. 

Bund  of  the  iodostrid  waste  products 
will  be  at  the  GSX  Corporation 
hazardous  waste  facility  in  Pinewood. 
South  Carolina.  Operatians  at  the  GSX 
fadhty  mast  meet  EPA  40  CFR  Part  265 
requirements  for  land  and  water  use 
controls.  In  the  event  the  GSX  facility 
faces  doeure.  the  EPA  requires  a  plan 
for  the  fatnre  care  and  use  of  the 
property  be  sahmitled  and  a  notice 
added  to  die  deed  of  the  property 
restricting  use  of  the  land.  These 
conditicaB  far  the  operatsoa  of  the  GSX 
hazardous  waste  facility  are  consistent 
with  the  criteria  given  i^  Option  2  of  the 
Branch  Tecfanicd  Podtion. 

B.  Transportation 

ftior  to  hiading  the  waste  into  trailers 
for  transport  to  the  GSX  facility,  the 
waste  will  be  dewatered.  Therefiue. 
very  httie  free  water  is  expected  to  be 
present  fa  addition,  die  trailers  naed  m 
the  tmnsport  of  the  waste  are 
engineered  so  that  materid  remains 
within  the  confines  of  the  trdler. 

In  the  onhkely  event  of  an  accident 
during  transport  exposare  to  the  waste 
would  be  via  inhalation.  However,  the 
indostrid  waste  products  are  in  a 
solidified  farm  (slndge).  thus  disperdoc 
would  be  kicalized.  Thierefore.  in  the 
event  of  an  aoddent  potentid  doses  to 
the  generd  public  are  expected  to  be 
insignificant 

ConrlMsinn 

Based  upon  the  infarmation  presented 
above,  the  environmental  impact 
aasodated  with  the  oSsite  barial  of 
industrial  waste  generated  from  CiE's 
Wilmington  fadlity  is  expected  to  be 
insignificant.  Conditions  for  the  borid  of 
the  waste  products  shall  meet  Option  2 
criteria  to  assure  protection  of  the 
environment  fa  addition,  operations  at 
die  GSX  fodlity  are  subfect  to  State  of 


South  CaroUna  and  EPA  reqairements 
for  environmental  control  and 
monitoring.  Therefore,  the  disposd  by 
burial  of  indttstrtal  wade  products  is  not 
expected  to  have  an  signifiGant 
environmental  inqmct 

Alternative  to  the  Proposed  Action 

One  altemative  to  the  proposed  action 
is  the  disposal  of  die  tndustrid  waste 
products  at  a  Koensed  low-level 
radioactive  waste  dte.  However,  the 
large  volume  of  waste  and  its  low 
concentrations  of  racBoactive  materials 
makes  it  more  practical,  from  the 
standpoint  of  risk  to  the  poblic  hedth 
and  cost  benefit,  to  justify  the  disposd 
df  the  industrial  wade  products  at  a 
hazardous  waste  facility. 

Furthermare.  land  use  controls  at  the 
hazardous  waste  facility  meet  and/or 
exceed  the  minioHim  qoalifications  of 
Option  2  of  the  Branch  Technicd 
Position.  Therefore,  exposure  to  the 
general  public  and  envirorunent  is 
expected  to  be  minimal. 

A  second  alteinative  would  be  to 
deny  GFs  application.  Such  an 
dtemative  would  be  to  deny  GE's 
application.  Sudi  an  alternative  would 
be  considered  only  if  significant  issues 
of  public  and  sofaty  oonld  not  be 
resolved  to  the  satisfaction  of  the 
regufatory  anthoritiea  invohred. 

Agencies  and  Persons  consulted 

The  NRC  staff  reviewed  the  hcenaee's 
application  dated  fvly  1. 19BS.  and  its 
supplements  dated  September  la  and 
October  10. 1S85.  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Cammiadaa's  Division  of  Fuel 
Cycle  and  Materid  Safety  has  prepared 
an  Environmentd  AssessraenOefated  to 
the  amendment  far  the  ofbite  burid  of 
indttstrid  waste  products  generated  by 
GE's  Wilmington.  North  Carolina,  fnd 
fabrication  facility.  On  tlie  basis  of  this 
Assessment  the  Commission  has 
conduded  that  the  environmentd 
imped  created  by  the  proposed  action 
would  not  be  significant  and  does  not 
warrant  the  preparation  of  an 
Environmentd  impact  SUtement 
Accordingly,  it  has  been  determined  that 
a  Fmding  of  No  Si^dficant  Impad  is 
appropriate. 

The  Environmentd  Asaessment  and 
the  above  documents  reUted  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC. 
Copies  of  the  Bnviroraaetal  Assessment 
may  be  obtdned  by  calling  (301)  427- 
4510  or  by  writing  to  the  Uranium  Pud 
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Licensing  Branch.  Division  of  Fuel  Cycle 
and  Material  Safety.  US.  Nuclear 
Regulatory  Commission,  Washington. 
DC20S55. 

Dated  at  StKer  Spring.  Maryland,  this  Slat 
dayofOctober198S. 

For  The  US.  Nuclear  Regulatory 
CommiaMon. 
W.T.Ctow. 

Acting  Chief,  Umnium  Fuei  Licensing  Branch. 
Division  ofFbet  Cyde  and  Material  Safety, 
Ni\4SS. 

|FR  Doc  8S-286S1  Filed  11-0-65:  MB  am] 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  of  Hospital  Md  MMHcai  Care  and 
Traatment  FumlstMd  by  tha  Umiad 
Stataa;  Cartain  Rataa  Ragarrfbig 
Rscovary  From  Tortiously  Uabia  Third 


By  virtue  of  the  authority  vested  in  the 
President  by  section  2(a)  of  the  Act  of 
September  25, 1962.  (76  Stat.  593: 42 
U.&C.  2852),  and  delegated  to  the 
Director  of  the  O&ce  of  K^anagement 
and  Budget  by  Executive  Order  No. 
11541  of  JMly  1,  l«7a  (35  FR 10737).  the 
following  three  sets  of  rates  are 
established  for  use  in  ^nnection  with 
the  recovery,  as  authorized  by  such  Act. 
from  tortiously  Uable  third  persons  of 
the  cost  of  hospital  and  medical  care 
and  treatment  furnished  by  the  United 
States  (Part  43  of  Chapter  I  of  Title  28  of 
the  Code  of  Federal  Regulations) 
through  three  separate  Federal  agencies. 
These  rates  have  been  estabhshed  in 
accordance  with  the  requirements  of 
OMB  Circular  A-25,  requiring 
reimbursement  of  full  cost  of  all  services 
provided.  This  has  been  determined  as 
follows: 

(a)  For  the  Department  of  Defense — 
historical  costs  and  workload  data 
provided  through  the  Uniform  Chart  of 
Accounts  (UCA)  reporting  system 
provides  an  operating  cost  base  to 
which  are  added  systemwide  costs  and 
allowance  for  actual  inflation  and  pay 
raises  to  obtain  the  estimates  for  the 
fiscal  year  under  review.  The  costs 
added  are  those  items  required  by  OMB 
Circular  A-25;  (1)  Retirement  for 
military  personnel — 50.7%  of  the  basic 
pay  of  the  military  personnel;  (2) 
retirement  for  civilian  personnel — 20.9% 
of  the  pay  of  the  civilian  personnel:  (3) 
an  asset  charge  of  4%  of  the  other  costs 
in  lieu  of  a  specific  depreciation  cost  on 
fixed  assets:  and  (4)  a  3%  surchaige  for 
the  cost  to  DOO  oif  administering  the 
medical  care  program. 

(b)  For  the  Veterans  Administration — 
the  actual  costs  and  per  diem  rates  by 
type  of  care  for  the  previous  year  are 


added  to  the  estimated  costs  for 
depreciation>of  buildings  and 
equipment  administrative  overhead, 
interest  on  capital  investment,  and 
Government  onployee  retirement  and 
disability  charges.  These  computed  rates 
are  then  actuated  by  the  budgeted 
percentage  change  to  arrive  at  the 
estimated  rates  for  the  fiscal  year  under 
review. 

(c)  For  the  Department  of  Health  and 
Human  Services — asing  data  collected 
for  the  first  nine  months  of  fiscal  year 
1985,  the  sum  of  obligations  for  each 
cost  center  providing  medical  services  is 
broken  down  into  amounts  attributable 
to  inpatient  care  on  the  basis  of  the 
proportion  of  staff  devoted  to  each. 
Total  inpatient  costs  and  outpatient 
costs  thus  determined  are  divided  by  the 
relevant  workload  statistic  (inpatient 
day,  outpatient  visit)  to  produce  the 
inpatient  and  outpatient  rates.  These 
rates  are  then  adjusted  by  die  budgeted 
percentage  change  to  arrive  at  the  FY 
1968  rate.  In  calculating  the  rates,  the 
Department's  unfunded  retirement 
liability  costs,  and  capital  and 
equipment  depredation  costs  were 
incorporated  to  conform  to  requirements 
contained  in  OMB  Circular  A-25.  In 
addition,  cost  centers'  obligations 
include  all  costs  from  all  accounts — 
sudi  as  Medicare  and  Medicaid 
collections,  and  Contract  Health  funds 
used  to  support  direct  operations. 
Inclusion  of  these  fimds  yields  a  more 
acc\u^te  indication  of  the  cost  of  care  in 
HHS  facilities. 

These  rates  represent  the  reasonable 
cost  of  hospital,  nursing  home,  medical, 
surgical  or  dental  care  and  treatment 
(including  prostheses  and  medical 
appliances)  furnished  or  to  be  furnished: 

(a)  For  such  care  and  treatment 
furnished  by  the  United  States  in 
Federal  Hospitals,  nursing  homes,  and 
outpatient  clinics,  administered  by  any 
of  die  three  Federal  agencies — 
Department  of  Defense,  Veterans 
Administration  or  Department  of  Health 
and  Human  Services. 

(b)  For  such  care  and  treatment 
furnished  at  Government  expense  in  a 
facihty  not  operated  by  the  United 
States,  the  rates  shall  be  amounts 
expended  by  the  United  States  for  such 
care  and  treatment 


EttacliMOct  1.1985 
8nd  tfwrMftor 

000 

VA 

HHS 

Qmeai  medteM  cm 

Surgicalcai* 

S472 

472 

»«ia 

4S3 

345 
154 
441 

$556 
566 

23S 

t^n'^  *v^  rtn     

Sptnal  cord  miury  car* 

esaeiwa  Oct  1.  laas 

andtharaaSar 

ooo 

VA 

HHS 

Bum  Cantor.  VS.  Army  ym^M 

Afmy    ttuitott    Oanlv.    Fort 
Sam  Houakm.  Taaaa-. 

1J01 
«2 

Outpabem          matfeU          and 
dental    traatment 
Per  outpatient  MaN.. „. 

ao 

72 

For  the  period  beginning  Octolier  1, 
1985.  the  rates  prescribed  herein 
supersede  those  established  by  the 
Director  of  the  Office  of  Management 
and  Budget  on  November  15, 1984  (49  FR 
45280). 

Dated  October  3a  ISSS. 


lames  CI 

Director,  Office  of  Management  and  Budget. 
[FR  Doc  85-28559  Filed  11-6-85:  S:45  am] 
BSiSM  OOOE  stis-st-a 


RAILROAD  RETIREMENT  BOARD 

Agancy  Forms  Submillad  for  OMB 
Review 

AOENCV:  RaihtMd  Retirement  Board. 
ACnOK  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  die  Board  has 
submitted  die  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

suMSMUiv  or  wioposai  {%}• 

(1)  Collection  titte:  Withholding 
Certificate  for  Railroad  Retirement 
Monthly  Annuity  Payments 

(2)  Form(s)  submitted:  W-4P(RRB) 

(3)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(4)  Frequency  of  use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(8)  Annual  responses:  100.000 

(7)  Annual  reporting  hours:  1 

(8)  Collection  description:  Under  Pub.  L 
98-76,  railroad  retirement 
beneficiaries'  Tier  2,  dual  vested  and 
supplemental  benefits  are  subject  to 
income  tax  under  private  pension 
rates.  Hie  collection  obtains  the 
information  needed  by  the  Board  to 
implement  the  income  tax  withholding 
provisions. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4892). 
Comments  regarding  the  information 
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collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago,  Illinois 
G0611  and  the  OMB  reviewer.  Judy 
Mcintosh  (202-395-6880).  OfTice  of 
Management  and  Budget,  Room  3208. 
New  Executive  Office  Building. 
Washington.  DC  20503. 
Paulkie  Lobaiis, 

Director  of  Information  and  Data 
MaitagemenL 

|FR  Doc.  85-2659*  Piled  11-6-85;  MS  am) 
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Cohjmbus  and  Southern  OMo  Electric 
Ca  Propoeal  to  Finance  PoNution 
Control  Facjimes 

November  1, 1985. 

Columbus  and  Southern  Ohio  Electric 
Company  ("CSOE"),  215  North  Front 
Street  Columbus.  Ohio  43215,  a 
subsidiary  of  American  Electric  Power 
Company,  Inc.  ("AEP"),  a  registered 
holding  company,  has  filed  an 
application-declaration  proposing  a 
transaction  subject  to  sections  9(a],  10, 
12(b),  and  (d)  of  the  Public  Utility 
I  folding  Company  Act  of  1935  ("Act") 
and  Rule  44  thereunder. 

CSOE  is  the  owner,  as  a  tenant  in 
common  without  right  of  partition,  of  an 
undivided  interest  in  the  Wm.  H. 
Zimmer  Generating  Station  ("Plant") 
located  in  Clermont  County,  Ohio.  Tlie 
other  tenants  in  common  are  The 
Cincinnati  Gas  4  Electric  Company 
("CGE")  and  The  Dayton  Power  and 
Ught  Company  ("DPL"),  uUlity 
companies  which  are  unaffiliated  with 
CSOE  or  AEP  (CSOE.  CGE  and  DPL 
being  herein  collectively  referred  to  as 
the  "Owners").  The  Plant  was  originally 
planned  as  a  nuclear  generating  unit,  but 
the  Owners  subsequently  decided  to  use 
their  best  efforts  to  convert  the  Plant  to 
a  coal-fired  steam  electric  generating 
unit.  Subject  to  certain  regulatory 
actions  and  a  final  decision  by  the 
Owners  to  proceed,  it  is  estimated  that 
major  construction  necessary  to  convert 
the  Plant  would  begin  in  December, 
1988,  with  commercial  operation 
expected  to  commence  not  earlier  than 
June,  1991.  By  order  dated  January  16. 
1985  (HCAR  No.  23574).  the  Commission 
authorized  CSOE  lo  adjust  its  ownership 
interest  in  the  Plant  to  25.4%. 

CSOE  now  proposes  to  enter  into  an 
Agreement  of  Sale  ("Agreement")  with 
the  Ohio  Air  Quality  Development 
Authority  ("Authority")  which  will 
provide  for  the  construction  and 
installation  of  certain  pollution  control 
facilities  ("Project")  by  the  Authority, 
and  the  issuance  by  the  Authority  of 


bonds  in  one  or  more  series  in  an  initial 
principal  amount  of  up  to  $125  million 
("Series  1985  Bonds"),  and  additional 
bonds  in  principal  amounts  which,  when 
added  to  the  principal  amount  of  the 
Series  1985  Bonds,  will  be  sufficient  to 
cover  the  Cost  of  Construction  (as 
defined  in  the  Agreement)  of  the  Project 
It  is  currently  estimated  that  the  Cost  of 
Construction  of  the  Project  will  not 
exceed  $125  million.  The  proceeds  of  the 
sale  of  the  Series  1985  Bonds  will  be 
deposited  by  the  Authority  with  Bank 
One.  Columbus.  N.A..  as  Trustee 
('Trustee"),  under  an  indenture  to  be 
entered  into  between  the  Authority  cmd 
the  Trustee  ("Indenture")  pursuant  to 
which  the  Series  1985  Bonds  are  to  be 
issued  and  secured.  The  Agreement  also 
will  provide  for  the  sale  of  the  Project  to 
CSOE,  the  payment  by  CSOE  of  the 
purchase  price  of  the  Project  and  the 
assignment  and  pledge  to  the  Trustee  of 
the  Authority's  interest  in.  and  of  the 
monies  receivable  by  the  Authority 
under,  the  Agreement 

The  Authority  will  cause  all  accrued 
interest  if  any,  received  upon  the  sale  of 
the  Series  1985  Bonds  to  be  deposited  in 
one  or  more  bond  funds  created  by  the 
Indenture.  The  balance  of  th^  net 
proceeds  received  upon  the  sale  of  the 
Series  1985  Bonds  is  to  be  deposited  in 
the  construction  fund  to  be  administered 
by  the  Trustee  under  the  Indenture,  to 
be  used  to  pay,  or  reimburse  CSOE  for, 
the  Cost  of  Construction  of  the  Project 

The  Agreement  will  provide  that  each 
installment  of  the  purchase  price  for  the 
Project  payable  by  CSOE  will  be  In  an 
amount  to  enable  the  Authority  to  pay 
when  due  the  principal,  interest,  and 
costs  associated  with  the  purchase  or 
mandatory  redemption  of  the  Series 
1985  Bonds,  and  any  additional  bonds  or 
refunding  bonds.  CSOE  will  also  pay 
Truste's  fees,  and  certain  administrative 
expenses  of  the  Authority. 

CSOE  has  the  option  to  prepay  the 
purchase  price  of  the  Project  in  whole  or 
in  part  without  penalty.  The  Agreement 
may  b^  terminated  in  the  event  of 
prepayment  of  the  entire  price.  CSOE 
will  convey  the  Project  to  the  extent 
that  it  has  already  been  constructed  and 
is  then  in  place  at  the  Plant  site 
("Existing  Facilities"),  and  CSOE  %vill  be 
entitled  under  the  Agreement  to  be 
reimbursed  from  the  proceeds  of  the 
Bonds  for  its  costs  of  construction.  The 
Existing  Facilities  will  thereupon 
become  a  part  of  the  Project  which 
CSOE  will  repurchase  from  the 
Authority  pursuant  to  the  Agreement 

In  accordance  with  the  laws  of  the 
State  of  Ohio,  the  interest  rate  to  be 
borne  by  the  Series  1985  Bonds  will  be 
fixed  by  or  on  behalf  of  the  Authority. 
While  CSOE  will  not  be  a  party  to  the 


underwriting  arrangements  for  the 
Series  1985  Bonds,  the  Agreement  will 
provide  that  the  terms  of  Series  1985 
Bonds  and  their  sale  by  the  Authority 
shall  be  satisfactory  to  CSOE.  CSOE 
understands  that  under  present  law, 
interest  on  the  Series  1985  Bonds  nvill  be 
exempt  from  federal  income  taxation.  It 
is  not  possible  to  predict  precisely  the 
interest  rate  which  may  be  obtained  in 
connection  with  the  issuance  of  the 
Series  1965  Bonds.  However,  CSOE  has 
been  advised  that  depending  on 
matiirity  and  other  factors,  the  annual 
interest  rates  on  obligations,  interest  on 
which  is  so  tax  exempt  historically 
have  been  and  can  be  expected  at  the 
time  of  issuance  of  the  Series  1985 
Bonds  to  be  2V^%  to  5%  lower  than  the 
rates  of  obligations  of  like  tenor  and 
comparable  quality,  interest  on  which  If 
fully  subject  to  federal  income  tax. 

Each  series  of  the  Series  1985  Bonds 
will  be  dated  as  of  the  date  of  issuance, 
will  bear  interest  therefrom  payable 
semi-annually  at  a  rate  whidi  wiU  be 
adjusted  periodically,  but  not  for  a 
period  to  exceed  five  (5)  years,  based 
upon  an  index.  In  connection  with  an 
adjustment  in  the  interest  rate,  the 
Series  1965  Bonds  may  be  tendered,  or 
may  be  deemed  to  be  tendered,  to  the 
Trustee  by  the  owners  thereof.  CSOE 
intends  to  remarket  any  Series  1965 
Bonds  so  tendered,  or  deemed  to  be 
tend««d.  through  a  remaiiceting  agent. 
In  the  event  the  Series  1985  Bonds 
cannot  be  remarketed,  CSOE  will  be 
obligated  to  purchase  any  such  Bonds. 
In  addition,  the  Series  1965  Bonds  will 
be  subject  to  conversion  to  a  fixed 
interest  rate,  based  upon  an  index 
determined  by  a  remariceting  agent 
upon  the  request  of  CSOE.  In  no  event 
will  interest  on  the  Series  1985  Bonds 
exceed  15%  per  annum.  After  conversion 
to  a  fixed  interest  rate,  the  Series  1985 
Bonds  will  no  longer  be  subject  to 
purchase  upon  tender  by  the  owners 
thereof. 

The  Series  1985  Bonds  will  be  payable 
from  funds  drawn  under  one  or  more 
irrevocable  letters  of  credit  to  be  issued 
by  Swiss  Bank  Corporation  ("Bank").  In 
connection  with  such  letters  of  credit 
CSOE  will  enter  into  one  or  more 
Reimbursement  Agreements. 

CSOE  may,  subsequent  to  the  issue  of 
the  Series  1985  Bonds,  enter  contractual 
arrangements,  generally  referred  to  as 
"interest  rate  swaps",  with  one  or  more 
commercial  banks  or  counter-parties 
pursuant  to  which  CSOE  would  agree  to 
make  payments  of  interest  at  a  fixed 
rate  based  on  a  principal  amount  of  the 
Series  1985  Bonds,  in  return  for  such 
banks'  or  counter-parties'  agreement  to 
make  payments  to  CSOE  based  upon  the 


same  prinoipal  anKMint  at  a  floating 
interest  rata  wfakk  any  appraxteate  the 
rate  payable  by  CSOE  with  respect  to 
the  Series  liW5  Bonds.  The  fixed  rate  to 
be  paid  by  CSOE  would  be  a  rate  baaed 
on  a  fixed  term  obUgatkm  maturiog  not 
later  IJban  the  maturity  date  of  the  Series 
1965  Bonds,  but  in  no  case  greater  than 
10%  per  annum.  The  floating  rate  to  be 
paid  to  CSOE  would  be  based  on  an 
appropriate  index  or  formida  and  might 
not  fully  cover  CSOE's  obligations  with 
respect  to  the  Series  1965  Bonds.  Any 
additional  cost  in  the  transaction,  such 
as  a  bank's  fee  for  arranging  tiie  swap, 
might  be  reflected  in  the  periodic  fix»l 
rate  payment  to  such  baidc  or  as  a  one- 
time up  boat  fee. 

The  application-declaration  is 
available  for  public  inspection  throu^ 
the  Comraisrion's  Ofifice  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
November  2B.  1965.  to  the  Secretary. 
Securities  and  Exdiange  Commission. 
Washington.  E)C  20549.  and  serve  a  copy 
on  the  applicant-declarant  at  the 
address  specified  above  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  SS-ZeeSO  Filed  11-6-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COIUIISSION 

(Relesse  No.  IC-147M  (FNs  Na  tlS-eaoi)) 

SCI  Equity  AsMCtotM,  LPn* 
Application 

Notice  is  hereby  given  that  SCI  Equity 
Associates,  LP.  ("Partnership"],  a 
Delaware  limited  partnership,  and  its 
general  partner,  SCI  Partners,  LP.,  also 
a  Delaware  limited  partnership 
("General  Partner"  and,  together  with 
the  Partnership,  "AppHcants"],  9  West 
57th  Street.  Suite  4170,  New  York.  New 
York  10019,  filed  an  appUcation  on 
September  13, 1985  and  amendments 
thereto  on  October  25,  30,  and  31. 1985, 


for  an  order  of  the  Coauaission, 
pursuant  to  section  l^c)  of  the 
Investment  Company  Act  of  1M0 
("Act"),  exempting  ttie  Paitoarship  from 
all  provisions  of  die  Act  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  s 
statement  of  the  reprssentations 
contained  therein,  wdiich  are 
summarised  below,  and  to  the  Act  and 
rules  tfaeremidar  fer  the  text  of  the 
applicable  pnvisioas  ttiereof. 

Applicants  stats  that  the  Partnership 
was  formed  as  part  of  a  series  of 
transactions  pursuant  to  which  K(^berg 
Kravis  Roberts  &  Co.  ("iOCR").  a  New 
York  general  partnership  engaged  in  the 
business  of  finding  and  investing  in 
management  buyouts,  intends  to  effect  a 
management  buyout  of  Stocer 
Communications.  Incorporated 
("Storer"),  an  Ohio  corporation  which 
owns  and  operates  broadcast  television 
stations  and  cabls  television  systems. 
The  sole  business  of  the  Partnership  will 
be  to  acquire,  hold  and  eventually 
dispose  of  warrants  ("Warrants")  and. 
assuming  exercise  of  the  Warrants  by 
the  Partnership,  underlying  Common 
Stock  ("Holdings  Common  Stock")  of 
SCI  Holdings.  Inc.  ("Holdings"),  a 
Delaware  corporation  formed  by  KKR  in 
connection  with  the  Storer  acquisition. 

Applicants  further  state  that  the 
Warrants  will  entitle  the  Partnership  to 
purchase  for  approximately  $139  million 
on  aggregate  of  67,840,000  shares  of 
Holdings  Common  Stock  at  a  purchase 
price  of  approximately  $2.05  per  share 
(approximately  32%  of  the  outstanding 
shares  of  Hol(Ungs  on  a  fully  diluted 
basis).  The  partnership  agreement 
("Partnership  Agreement")  generally 
limits  the  circumstances  under  whidi 
the  General  Partner  may  decide  to 
exercise  aH  or  some  of  the  Warrants.  In 
the  event  that  the  General  Partner 
decides  to  exercise  some  or  all  of  the 
Warrants,  each  holder  of  a  Limited 
Partnership  Interest  will  be  required  to 
contribute,  in  addition  to  its  initial 
investment  its  pro  rata  share  of  up  to  a 
maximum  of  the  approximate  $139 
million  aggregate  exercise  price  of  the 
Warrants. 

According  to  die  application. 
Holdings,  wdiich  is  presently  owned  by 
anodier  limited  partnership  affiliated 
with  KKR,  and  Storer  have  entered  in  to 
a  Restated  and  Amended  Agreement  of 
Merger  dated  as  of  May  3, 1965  ("Merger 
Agreement").  It  is  represented  that  SCI 
Merger  Corp.  ("Merger  Sub"),  an  Ohio 
corporation  owned  by  Holdings  and 
certain  other  subsidiaries  of  Holdings,  is 
also  a  party  to  the  Merger  Agreement. 
According  to  the  application,  the  Merger 
Agreement  provides  that  upon  the 
approval  thereof  by  Storer  shareholders. 


and  the  satisfaction  (or  waiver,  where 
permissible)  of  certain  otfier  conditions, 
at  the  effective  time  ("Effective  Time") 
Merger  Sab  will  merge  into  Storer  (die 
"Merger"),  with  the  effect  that  Storer 
will  become  a  subsidiary  of  Holdings.' 

Applicants  represent  that  upon 
consummation  of  the  Merger, 
approximately  97%  of  the  outstanding 
Holdings  Common  Stock  will  be  owned 
by  two  other  limited  partnerships 
affiliated  with  KKR,  and  3%  is  expected 
to  be  owned  by  certain  members  of 
Storer's  management  who  are  being 
offered  the  right  to  purchase  Holdings 
Common  Stodc  in  connection  with  the 
Merger.  It  is  asserted  thet  at  dte 
Effective  Thne,  however,  on  a  fidfy  '■ 
diluted  basis  (which  assumes  exerCise'of 
options  also  being  offered  to  certain 
members  of  Storer's  management  as 
well  ss  exercise  of  the  Meiger  Warrants 
and  the  Warrants  to  be  held  by  the 
Partnership),  approximately  82  J%  of  the 
outstanding  Holdings  Common  Stock 
will  be  held  by  dwee  limited 
partnerships  affiliate  with  KKR  (50.8% 
by  the  two  other  limited  partnerships 
and  32%  by  the  Partnership),  7.2%  will 
be  held  by  certain  members  of  Storer's 
management  and  10%  will  be  held  by 
shareholders  of  Storer. 

Applicants  state  diat  the  financial 
requirements  of  the  Merger  are  expected 
to  be  approximately  $2.48  biUion,  and 
that  of  diis  sum,  approximately  $1.46 
billion''will  be  raised  in  a  registered 
public  offering  of  securities,  including 
notes  ("Notes"),  debentures 
("Debentures"),  preferred  stock 
("Preferred  Stock"),  and  Limited 
Partnership  Interests  ("Limited 
Partnership  Interests")  to  be  sold  by  the 
Partnership.  Applicants  state  thet  $5 
million  will  be  raised  by  the  sale  of  the 
Partnership  Interests,  v^ich  will  be  used 
by  the  Partnership  to  purchase  the 
Warrants. 

According  to  the  application,  because 
it  mi^t  be  concluded  that  the  offering  of 
the  Limited  Partnership  Interests  not  the 
Warrants  should  be  integrated  with  the 
registered  public  offering  of  the  Notes, 
the  Debentures  and  the  Preferred  Stock, 
the  Limited  Partnership  Interests  will  be 
registered  under  the  Securities  Act  of 
1933.  Purchasers  of  Limited  Partnership 
Interests  will  contribute  a  total  of 
approximately  $5  million  in  cash  to  the 
Partnership  and  will  be  given 
corresponding  capital  accounts  in  the 
Partnership.  Applicants  represent  that 
despite  the  fact  that  the  Limited 
Partnership  Interests  will  be  deemed  to 
have  been  sold  pursuant  to  a  public 
offering,  only  highly  sophisticated 
institutional  investors  will  be  permitteo 
to  invest  in  the  Partnership.  These 
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investors,  or  their  afliliates,  will  commit 
to  purchase  some  combination  of  Notes, 
Debentures,  Preferred  Stock  and  Limited 
Partnership  Interests  in  an  amount  not 
less  than  SS  million  and  will  invest  no 
more  than  5%  of  their  total  assets  in  the 
foregoing  securities.  Tbe  investors 
which  have  a  new  worth  will  have  a 
minimum  positive  net  worth  of  $1 
milUon.  Applicants  also  represent  that  in 
no  event  will  there  by  more  than  100 
beneficial  owners  of  Limited  Partnership 
Interests,  and  no  limited  partner  will  be 
permitted  to  acquire  10%  or  more  of  the 
Limited  Partnership  Interests.  It  is 
anticipated  that  only  parties  to  whom 
Notes.  Debentures  and  Preferred  Stock 
are  being  offered  will  be  ofl^ered  Limited 
Partnership  Interests. 

According  to  the  application,  holders 
of  Limited  Partnership  Interests  will 
take  no  part  in  the  management  of  the 
Partnership,  and  will  have  no  control  of 
the  Partnership's  sole  assets,  the 
Warrants,  or  the  Holdings  Common 
Stock  acquired  upon  exercise  of  the 
Warrants.  Applicants  represent  that  the 
General  Partner  has  broad  authority  to 
effectuate  the  puropses  of  the 
Partnership,  including  determining 
when,  whether  and  at  what  price  the 
Warrants  will  be  sold,  when  the 
Warrants  will  be  exercised  (subject  to 
certain  restrictions)  when  and  at  what 
price  any  Holdings  Comnum  Stock 
acquired  upon  exercise  of  the  Warrants 
will  be  sold  or  how  any  Holdings 
Common  Stock  will  be  voted.  Further, 
the  General  Partner  is  entitled  to  its  pro 
rata  share  of  the  assets  of  the 
Partnership,  including  any  profits  or 
losses  thereon,  based  on  capital 
accounts,  plus  20%  of  the  profits  realized 
on  the  sale  of  the  Warrants  or  Holdings 
Common  Stock  acquired  through  the 
exercise  of  the  Warrants  or  of  any  other 
property  or  assets  received  or 
exchanged  for  the  Warrants  or  such 
Holding  Common  Stock.  Applicants  also 
emphasize  diat  the  General  Partner  and 
the  holders  of  the  Limited  Partnership 
Interests  share  a  common  and 
overriding  interest  in  maximizing  the 
appreciation  of  the  value  of  Holdings 
Common  Stock.  The  General  Partner's 
compensation  from  the  Partnership 
depends  exclusively  on  such 
appreciation  and  the  subsequent 
realization  of  profits.  This  compensation 
arrangement  is  claimed  to  ensure  that 
the  General  Partner  will  have  every 
incentive  to  maximize  the  value  of  the 
Warrants  and  that  the  interests  of  the 
General  Partner  and  the  limited  partners 
will  not  diverge. 

In  support  of  their  exemption  request 
Applicants  submit  that  the  Partnership 
is  precisely  the  kind  of  private 


investment  company  intended  by 
Congress  to  be  exempt  horn  the  Act  by 
virtue  of  section  3(c)(1).  "Hiere  can  be  no 
question,  according  to  the  Applicants, 
that,  but  for  the  integration  of  the 
offering  of  the  Limited  Partnership 
Interests  with  the  public  offering  of  the 
Notes,  the  Debentures  and  the  Preferred 
Stock,  the  Partnership  would  fall 
squarely  within  the  3(c)(1)  exemption. 
The  Limited  Partnership  Interests  will  be 
beneficially  owned  by  less  than  100 
sophisticated  investors  and,  because  no 
company  will  own  10%  or  more  of  the 
Limited  Partnership  Interests,  the 
attribution  rule  of  section  3(c)(1)  will  not 
be  applicable.  Applicants  have  agreed 
to  the  conditions  that  there  continue  to 
be  less  than  100  limited  partners  and 
that  the  Partnership  does  not 
subsequently  make  or  propose  to  make 
a  public  offering. 

Applicants  contend  that  the  proposed 
transaction  will  benefit  the  purchasers 
of  the  Limited  Partnership  Interests. 
They  claim,  in  this  regard,  that  the 
purchasers  of  the  Limited  Partnership 
Interests  will  pay  $5  million  cash — a 
relatively  nominal  sum  in  the  context  of 
a  $2.49  billion  acquisition— for  the 
option  to  acquire  through  the 
Partnership  32%  of  Holdings  Common 
Stock  on  a  fully  diluted  basis,  for  a 
purchase  price  of  $139  million,  or  $2.05 
per  share.  The  two  other  KKR-affiliated 
limited  partnerships  and  the  Storer 
management  investors  will  pay 
approximately  $227  million  in  cash  to 
acquire  58%  of  Holdings  Common  Stock, 
on  a  fully  diluted  basis,  at  the  identical 
price  of  $2.05  per  share.  The  risk 
incurred  by  the  purchasers  of  Limited 
Partnership  Interests  does  not  include  a 
major  initial  cash  investment — in  sharp 
contrast  to  the  risk  borne  by  the  two 
other  KKR-affiliated  partnerships  and 
the  management  investors — and  cannot 
exceed  the  initial  purchase  price  of  the 
Limited  Partnership  Interests.  The 
potential  return  offered  purchasers  of 
the  Limited  Partnership  Interests  is,  on  a 
pro  rata  basis,  80%  (after  allocation  of 
the  profit  share  of  the  General  Partner) 
of  the  capital  appreciation  of  the 
Holdings  Common  Stock  which, 
pursuant  to  the  Warrants,  the 
Partnership  has  the  option  to  acquire. 
That  this  opportunity  is  an  attractive 
one  may  be  readily  inferred.  Applicants 
contend,  from  the  fact  that  potential 
purchasers  of  the  Notes,  Debentures  and 
Preferred  Stock  have  indicated  that  they 
will  require  the  Limited  Partnership 
Interests  in  connection  with  their 
piKchases  of  the  other  securities. 

In  addition,  it  is  contended  that  no 
offering  of  the  Limited  Partnership 
Interest  will  be  made  to  investors  who 


require  the  protection  of  the  Act  Only 
sophisticated  investors,  prinarily.  if  not 
exclusively,  major  financial  institutions, 
with  the  financial  wherewithal  to 
contribute  their  potential  share  of  the 
exercise  price  of  the  Warrants  and  to 
bear  the  risks  of  the  investment  will  be 
permitted  to  invest  in  the  Limited 
Partnership  Interests.  In  requesting  a 
section  6(c)  exemption.  Applicants  do 
not  seek  Commission  approval  or 
endorsement  of  the  terms  of  the  Merger 
or  its  financing  or  of  management 
buyouts  in  general. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  November  25, 1985,  at  6:30  pjn..  do 
so  by  submitting  a  written  request  " 
setting  forth  the  nature  of  hit  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any.  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  AJPter  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Conunission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Ck)inmi8sion.  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

lohnWhMtor, 

Secretory- 
Dated:  November  1. 1965. 
(FR  Doc  8S-2fla46  Piled  11-6-85;  8:45am] 
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[nsHaae  Na  34-22M1:  File  Na  8R-Am«x- 
85-35] 

Self-Regutetory  Organizations; 
PropoMd  Rule  Ctiang*  by  AnMilcan 
Stock  Exdiango,  inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b){l),  notice  is  hereby  given 
that  on  September  25, 1985,  the 
American  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  0,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
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I.  Self'Regulatoiy  OiganLMtioo's 
StatooMnt  of  the  Tenns  of  Substance  ctf 
die  Proposed  Rule  Chsoge. 

The  American  Stock  Exchange.  Inc. 
("Amex"  or  "the  Exchange")  is 
proposing  to  amend  Amex  Company 
Guide.  Section  105.  to  modify  the 
existing  prohibition  against  accepting 
warrants  for  listing  which  contain  a 
provision  allowing  the  issuer  the  right  to 
adjust  the  exercise  price. 

n.  Self -Regubtory  OquizatiQn's 
Statement  of  Otm  Puniose  of.  and 
SUtutory  Basis  for.  Ae  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statement  concerning  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  aelf-regulatoiy  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  oTthe 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Since  1909.  section  105  of  the  Amex 
Company  Guide  has  set  forth  guidelines 
which  prohibit  the  listing  of  warrants 
containing  provisions  which  grant  the 
issuer  discreation  to  tempor^y  adjust 
the  exercise  price  unless  the  issuer 
undertakes  not  to  exercise  such  rights 
while  the  security  remains  listed  on  the 
Amex.* 

The  primary  impetus  for  adopting  this 
prohibition  arose  favm  a  preception  that 
management's  unfettered  ability  to 
temporarily  reduce  the  exercise  price 
would  add  a  further  element  of 
speculation  to  an  instrument  already 
viewed  as  having  inherent  speculative 
qualities.  Today,  however,  with  the 
growth  of  new  securities  and 
commodities  products,  warrants  are  no 
longer  viewed  as  being  the  speculative 
instnmients  they  once  were.  Hus 
changed  attitude  is  further  reflected  in 
the  fact  that  many  companies  today 
publicly  issue  warrants  which  permit 
their  management  to  later  the  exercise 
price  for  such  periods  as  management 
may  determine  throughout  the  life  of  the 


■  Section  106  of  the  Amex  Company  Guide  mal»8 
clear,  however,  that  this  provition  does  not  include 
the  liating  of  a  warrant  iatue  which  provides  for 
regularly  scheduled  or  specified  changes  in  price  so 
long  as  they  have  been  previously  established. 


instrument.  These  so-called  "Hush-out" 
provisions  are  viewed  as  necessary  to 
provide  corporate  management  «vith  the 
flexibility  to  encourage  conversions  of 
soutstanding  securities  into  permanent 
capital. 

The  Exchange  is  now  of  the  view  that 
the  existing  prohibition  against 
temporary  price  reductions  is  not  well 
founded  and  interferes  with  legitimate 
c(Hporate  planning.  Hierefore.  it  is 
prop<med  that  Section  106  of  the 
Company  Guide  be  amended  to  permit 
the  listing  of  warrants  wdiich  contain 
"fltish-out"  provisions.  However,  to 
ensure  that  investors  have  sufficient 
time  to  evaluate  temporary  reductions  in 
the  exercise  price  of  their  securities,  the 
proposed  rule  diange  provides  that  the 
Exchange  %vill  not  Ust  an  issue 
containing  such  a  provision,  unless  the 
issuer  establishes  a  minimum  "window 
period"  of  not  less  than  ten  business 
days  within  whidi  investors  may 
determine  whether  to  exercise  their 
conversion  privileges  at  such  reduced 
prices. 

(2)  Basis 

The  proposed  amendments  are 
consistent  with  Section  6(b)  of  the 
Exchange  Act,  in  general,  in  that  they 
are  designed  to  ensure  that  the 
Exchange's  rules  remain  up-to-date  and 
are  consistent  with  section  6(b)(5).  in 
particular,  in  that  they  eliminate 
regulation  not  related  to  the  purposes  of 
this  Act 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  amendments  create  no 
new  regulations  and  will  not  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  ruk  change 
should  be  disapproved. 

IV.  Solicitation  irf  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  aiul 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi'om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section. 
450  5th  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  29, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
)ohn  Wheeler, 
Secretary. 
October  29.  less. 

(PR  Doc.  8&-28eS2  Filed  11-6-8S;  8:45  am] 
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(Release  No.  225(2;  SR-CBOE-«5-MI 

Self-Regulatory  Organizations; 
Chicago  Board  Opttone  Eactiange, 
Inc4  Order  Approving  Propoaad  Rule 
Change 

October  30. 1985. 

The  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE")  submitted  on 
July  25. 1965,  copies  of  a  proposed  rule 
change  (SR-CBOE-85-30)  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,  to  permit  access  to 
Order  Book  size  and  depth  information 
below  and  above  the  best  bid  and  offer 
on  the  Order  Book.  The  proposed  rule 
change  will  allow  all  market 
participants  to  gain  access,  on  an  equal 
basis,  to  information  concerning  Book 
size  and  depth.  Book  size  and  depth  will 
be  disclosed  by  the  Order  Book  Official, 
although  CBOE  may  designate  someone 
else  to  assume  the  function  in  the  future. 
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The  Exchange  may,  in  its  discretion 
through  an  Exchange  official  establish 
hmits  on  the  disclosure  of  the  number  of 
contracts  bid  below  or  offered  above  the 
current  Book  information.  The  Exchange 
expects  that  market  participants  will  be 
most  interested  in  the  Book  quotes 
closest  to  the  present  bid  and  offer,  bat 
realizes  that  price  and  aggregate  size  of 
booked  orders  further  from  the  current 
Book  quotes  also  may  prove  useful  to 
market  participants.  In  the  event, 
however,  the  benefits  of  disclosing  such 
information  may  be  outweighed  by  tiie 
di^iculties  of  disdostng  such 
information  or  by  the  possibility  that 
such  information  coulld  be  somehow 
misused,  the  Exchange  will  have 
authority  to  limit  crowd  access  to  Book 
depth  and  sire.* 

The  CBOE  states  that  thto  rule  change 
will  provide  information  to  crowd 
participants  which  will  permit  them  to 
establish  better  the  best  available  price 
for  handling  large  orders.  The  Exchange 
believes  that  the  rule  change  is 
consistent  witfi  the  Act,  and  in 
particular,  section  6(b)(5)  of  the  Act 
because  the  proposed  rule  change  will 
facilitate  the  fair  and  efficient  pricing  of 
securities  transactions  and  is  in  the 
public  interest  by  providing  equal 
access  to  information  concerning  Book 
depth  and  size. 

Notice  of  the  proposed  rule  diange 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
34-22427,  September  19. 1985)  and  by 
publication  in  the  Federal  Register  (50 
FR  39208,  September  27. 1985).  No 
comments  were  received  with  respect  to 
the  proposed  nile  filing. 

The  Commission  finds  that  the 
proposed  mle  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Coauninion.  by  the  OhfisioB  of 
Mari(et  R^ulatioa.  ptirsMnt  to  delegated 

authority. 

John  Wheeler. 

Secretary. 

I  FR  Doc.  9S-2tma.  Filed  11-6-86:  «:4S  am] 
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The  Midwest  Stock  Exchaqge.  Inc. 
("MSE")  submitted  on  August  14. 1985. 
copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  ISb-t  thereunder,  to  ainand 
Article  XX.  Rule  10  of  ito  Rules  to 
provide  that  stacks  in  which 
transactions  are  made  on  a  "Next  Day" 
issued  basis  are  to  be  delivered  on  tiw 
next  businesaday  following  the  day  of 
the  ooatrast  or.  aa  specified  by  the 
contract  on  the  second,  third  or  foivth 
full  business  day  ibllowiag  the  day  of 
the  contract  la  addition,  the  amendment 
to  Rule  10  provides  that  stocks  in  which 
transactions  are  made  on  a  *^eBers 
Option"  issued  basia.  are  to  be  delivered 
within  the  time  specified  in  the  option. 
This  time  is  not  to  be  less  than  six  full 
business  days  nor  more  than  sixty  days 
(rather  than  thirty  days)  following  the 
day  of  the  contract  although  the 
Exchange  may  pcmide  otherwise  in 
specific  issues  of  stoda  or  daases  of 
stocks.  The  proposed  "Next  Day" 
classificatian  codifies  the  current  MSE 
policy  of  allowing  trades  to  be  effected 
on  the  M^  floor  for  settlement  periods 
other  than  "cash."  "regular  way"  or 
"seller's  (q>tion."  The  amendments  as 
described  above,  initially  are  to  be 
effective  for  a  6  month  pilot  program  at 
which  time  the  MSE  will  determine 
whether  to  request  that  the  rule  change 
become  a  permanent  program.' 

Notice  of  die  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
-22364,  August  28, 1985)  and  by 
publication  in  the  Federal  Register  (50 
FR  35895,  September  4, 1965).  No 
comments  were  received  *»ith  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  eonsiatent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exdiange  and.  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pitfsuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 


For  the  Conmrission,  by  the  Division  of 
Market  Rsgolatioa.  pufw—t  to  delegated 

authority. 

Dated:  October  31.  IMS. 
lohnWbeeloc 
Secretary. 
[FR  Doc.  a»-«BO  PUsd  11-4-8B;  ftIS  am) 


'  See  leller  to  Brandon  Becker. 


Dr.-fsion  of  Market  Radiation,  from  David  C. 
Bokdo.  CBOE.  (idled  OetsiMr  la,  tSSS. 


Oirecter. 


■  See  letter  from  Pdlrtok  IC  Caoroy.  Counad.  USE, 
to  Michael  Cavntier.  Branch  Chief,  Division  of 
Market  Regulation,  dated  October  IS,  ISSS. 


Salf-Ragulatory  I 
Applications  for  UnHstad  Tradlf« 
Pi'lvllagss  and  otOppocluulljftor 
HMring:  MWwMt  Stock  Exchango,  mc 

November  1, 1985. 

The  above  named  national  sacnrities 
exchange  has  filed  applicatiaBs  with  the 
SihTuritii^  and  Kftrhengn  Commiaaion 
pursuant  to  section  12(f)(l)(B>of  the 
Securities  Bxrhapge  Act  of  1834  and 
Rule  12f-l  tharnimder.  for  unlisted 
trading  privileges  in  the  foUowii^ 
stocks: 

Adobe  Resoiaoes  Corp. 
Common  Stock.  tuQl  Par  Vakse  P^ 
No.  7-«MB) 
Bear  Steams  Go's. 
Common  Stock.  $1.00  Par  Vahie  (File 
No.  7-«649] 
CalMat  Co. 
Common  Stock.  $L00  Par  Value  (File 
No.  7-«650) 
Diamond  Shamrock  Offshore  Partners 
Ltd. 
Depositary  Units.  No  Par  Value  (File 
No.  7-8651) 
Fireman's  Fund  Corp. 
Coramon^Stock.  $1.00  Par  Value  (File 
No.  7-8652) 
Pullman-Peabody  Company 
Common  Stock.  $0.10  Par  Value  (File 
No.  7-8653) 
Travelers  Corp 
$4.16  Cum.  Conv.  Exch.  A  Pfd^  No  Par 
Value  (File  No.  7-M54) 
Great  Lakes  Chemical  Corporation 
Common  Stock.  $liX)  Par  Value.  (Kle 

No.  7-8655) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  22. 1086, 
written  data,  viewaand  aifumraits 
concerning  the  above-refeienoed 
applications.  Persona  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applicafioos  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
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applicaliaM  mn  coaiistant  writk  the 
maintoH^ot  of  lair  «Bd  ovdierijr  mankets 
and  the  protection  ofiavcttecs. 

For  Hw  OMiiiHtaik  %  Iha  nvWaa  of 

Mariiet  RifiialtM.  pnauaat  to  dakflilBd 

authority. 

lohnWhMlK, 

(FR  Doc.  8»-«M61  Mad  n-»4»:  ft«5  aa] 


DEP  ARTMEMT  OF  STATE 
[Public  None*  947] 


UQiw  ifiinBnDffrvnQVr  viv  ■ 


SOWWl  llMMI  WM  CMMni  EWpMHI 


(1)  PnMMHit  to  dw  Foreijsn  Mimmmw 
Act  (22  U&C4301  ar  jef.]  ("the  Act"); 

the  Sescteiy  ev  dm  oelesete  tt 
aathariaed  to  teqtdn  «  f oie^  auttian 
to  obtain  certain  benefits  exclusively 
from  and  through  the  Director  under 
such  terms  and  conditioiis  as  may  be 
estaUiihed. 

(2)  PMwaat  to  the  Mflw  Mifaorities. 
the  Secretaiy  or  his  driegBte  ta 
authoriaed  to  cfewgaate  as  faenefiis 
ceitaia  goods  and  services  in  addition  to 
those  euMaewtod  under  section  4Saz(a) 
of  the  Act. 

(3)  Relying  on  such  authority,  1  hereby 
designate  as  benefits  under  section 
4302(a)  of  the  Act  any  parabolic  dish 
antennaes  or  conpaiable  af^Miatas. 
and  related  equipinenl.  and  any  lo^g 
distance  teiephnne  service,  as  well  as 
any  other  teleooaMnunications  goods 
and  services  hereinafter  specified  by  the 
Director  of  the  Office  of  Foreign 
Mission,  acqaired  by  or  in  any  maraier 
supplied  to  any  foreign  mission  in  the 
United  States  of  the  Union  of  Soviet 
Socialist  Republics,  Poland,  German 
Democratic  Republic.  Hungary, 
Czechoslovakia.  Romania,  and  Bulgaria, 
or  any  individual  member  thereof. 

(4)  I  determine  it  to  be  reasonably 
necessaiy  to  accomplish  the  purposes 
set  forth  in  section  4304(b]  of  the  Act  to 
require  the  aforementioned  foreign 
missions,  or  any  member  thereof,  to 
obtain  any  parabolic  dish  antenna  or 
comparable  apparatus,  and  related 
equipment,  and  any  long  distance 
telephone  services  exclusively  through 
and  from  the  Office  of  Forei^  Missioos, 
on  such  terms  and  conditions  as  may  be 
established  by  the  Director  of  that 
office. 

[a]  I  further  determijie  it  lo  be 
reasonafciy  necessary  to  accomplish  the 
purposes  set  forth  in  section  4304(b)  of 


the  Act  to  require  ai^  or  ail  of  the 
aforementioapd  fore^  aniasioBS.  or  any 
member  thanof.  to  obtoiB  other 
telecnnaniMiif  ati  an  »  goods  and  services 
specified  by  the  Director  of  the  Office  of 
Foreign  MiasioBS  pnreusat  to  this 
Determination  exclusively  thrasigh  or 
from  the  Office  of  Farai^MsiiaBS  on 
such  terma  and  cwilMinis  as  tmaf  be 
established  by  the  Director  of  that 
Office. 

(6)  It  shall  be  unlaarfal  iar  any  person 
suli^  to  the  iarisdktioB  of  the  Uaited 
States  direct  to  sapi4^  <v  oontract  to 
supply  to  the  afoKamtioned  foraigB 
missions,  or  mojf  nioiaber  thsreoC  any 
afaremantioBed  IrircninMnirntinns 
good  or  service  other  than  in  aoeordance 
with  section  4311(a)  of  the  Act  and  this 
Determination. 

(7)  Date  of  EffecL-TiaB  DeterminatioD 
shall  apply  to  all  parabolic  dish 
antennaes  or  comparaUe  ajquaatus. 
and  related  equipment,  and  long 
distance  telephone  service  the  supply  of 
which  is  initiated  on  or  after  tins  date. 

(8)  Publication  of  this  notice  m  the 
Federal  Registar  constitutes  notice  to 
persons  subject  to  the  jurisdic^on  of  the 
United  Stotes  doiqg  busiaass  providing 
tflnnimmMniratinns  goods  or  services, 
or  to  oentiactual  reUtioBS  with  the 
aforementioBed  atates  aoth  legard  to  the 
provision  of  such  goods  and  services 
that  terms  and  conditions  on  the 
provision  of  sudi  goods  and  services  are 
hereby  imposed.  Compliance  with  such 
terms  and  conditioos  are  required  by  the 
Act.  Persons  wishing  clarification  aa  to 
the  applicability  of  this  Dsteiamiation 
may  contact  the  Office  of  Foreign  > 
Missions.  US  Department  of  State, 
Washington,  D.C.  205»:  or  by 
telephone:  1202J  63£-3416. 

GeofgB  P.  Shiatei 

Secretary  of  State. 

October  2B.19B5. 

(PR  Doc.  85-26557  Filed  11-6-aSc  tAS  am\ 

Biuaw  cose  4no-i«-u 


(CN-S/a96] 

Shlpptag  Coordinaaing  Commmaa. 
Subcommlttaa  on  Satoty  of  Ufa  at  Sea. 
WorUng  Gmup  on  Radio 
ronMWMnlrtflona;  Maoflng 

The  working  Oroup  on  Radio 
Communications  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  wifl  conduct  an 
open  meeting  at  9:30  AM  on  December  5, 
1985.  in  roonis  9230-32  of  the 
Department  of  Transportation.  400 
Seventh  Street.  SW^  Washington.  DC 
20590. 

The  purpose  of  the  meetiag  is  to 
prepare  U.S.  poaitiooa  for  the  3l8t 
Session  of  the  Sabcommittee  on 


RadiocommuniratinBs  of  the 
IntematioBal  Uaritiaie  Oiyuiizatian  to 
be  held  in  London.  AjMJl  14-18.  lda&  In 
particular  the  wodung  group  will 
discuss  the  ioUowiog  topics: 
Maiitime  Digress  Systeni 
Digital  Selective  CaUiag 
SateUite  Bmeigency  Posttion  Indicating 

Radio  Deacons  (EPiRBs) 
Preparations  for  the  International 

Teletumnimncation  Uraon  (ITU) 

World  Administrative  Radio 

Conference  (WARC)  for  Mobil 

TelecommunicatioBS 
Preparations  for  International  Radio 

Consohative  Gonuaittee  (CC(R)  Study 

Group  8 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  The  room. 

For  farther  information  contact  Mr. 
Richard  Swanson,  U.S.  Coast  Guard 
Headquarters  (G-TPP-3/64),  2100  2nd 
Street  SW^  Wasbti^ton.  DC  20903. 
Telephone:  (202)  428-1231. 

Dated  Noveaifaer  1.  laSS. 
Richard  CSdMsn, 

Chaiimaa,  Stopping  Coordimating  CommiOee. 
(FR  Doa  OS-aan  FOed  n-fr-aS:  8:45  SBJ 


[CM-«/M7] 

UNESCO  Reform  Obsarvatlon  tanal; 
PartiaUy  Ckwad  Meeting 

The  Reform  Observation  Panel  for 
UNESCO  will  meet  on  November  25. 
1985  in  room  1406  of  the  Department  of 
State.  21st  and  C  Streets.  NW.. 
Washington,  DC.  The  meeting  will  begin 
at  10:00  a.m. 

The  principal  agenda  items  will  be: 

— Reports  from  Panel  members  who 
have  attended  the  23ni  Session  of  the 
UNESCO  General  Conference 
(October  8-Movember  12. 1985). 
— Assessment  of  the  General 

Conference. 
—Adoption  of  the  Panel's  Report 

The  purpoae  of  the  meeting  will  be  to 
discuss  the  progress  of  reform  at  the 
23rd  Session  of  the  UNESCO  General 
Conference,  the  possibilities  of 
continued  refimn  of  the  Organisatian. 
and  the  adoption  of  the  Refoira 
ObservatioQ  Panel's  Report  Because  the 
meeting  will  ioclode  a  dassified  briefing 
by  Department  of  State  officers  and 
discussion  of  docoraents  dassified 
pursuant  to  Executive  Order  12356,  a 
detennination  iias  been  made  tiut  the 
meeting  be  closed  in  part  to  tiie  puiilic 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.G 
552b  (cKl)  and  (c)(9)(B).  The  initial 
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portion  of  the  meeting  will  be  open  to 
the  public  until  approximately  11:00  a.m. 

Access  to  the  Department  of  State  is 
controlled  for  security  reasons. 
Members  of  the  pubUc  who  wish  to 
attend  the  open  portion  of  the  meeting 
or  who  have  requests  for  further 
information  on  the  meeting  should  be 
directed  to  the  Panel's  Assistant 
Executive  Secretary:  Mr.  Raymond  E. 
Wanner.  Room  4334A,  Department  of 
State.  2l8t  and  C  Streets,  NW., 
Washington.  DC  20520  (202)  032-3619. 

Dated:  October  31, 1985. 
Raynmod  E.  Wanner, 

Assistant  Executive  Secretary,  /teform 

Observation  Panel. 

[FR  Doa  85-26620  Filed  11-6-45: 8:45  am] 

■LUNQ  CODE  4710-19-4I 


(Docket  4242S) 

Soutttw—t  AirWnes  Co.  Enfofcwiwnt 
Proceeding;  Hearing 

Notice  is  hereby  given  that  a  Hearing 
in  the  above-entitled  proceeding  is 
scheduled  to  be  held  commencing  on 
February  4, 1986,  at  9:30  a.m.  (local 
time),  in  Room  5332.  Nassif  BIdg..  400  7th 
Street.  SW..  Wa9hington,  DC  before  the 
undersigned. 

Dated  at  Washington,  DC.  Oct  3t.  1985. 
Elias  C  Rodriguez, 

Chief  Administrative  Lawjudfge. 

(FR  Doc.  85-28656  Filed  ll-*-85;  8:45  am) 

■UMQ  COK  4«10-n4l 


DEPARTMENT  OF  TRANSPORTATION 
CoastGuard 

(CG0  7»-116«79-116«] 

Towing  Safety  Advisory  Committee; 
Subcommittee  Meeting 

AoaiCV:  Coast  Guard.  DOT. 
ACTION:  Notice  of  Meetings. 

WMMAWY;  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App.  1).  noUce  is 
hereby  given  of  a  meeting  of  the 
Tankerman  Regulations  Subcommittee 
of  the  Towing  Safety  Advisory 
Committee  (TSAC).  The  subcommittee 
meeting  will  he  held  on  12  November 
1965  in  Room  1305  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC.  The  meeting  will  begin 
at  9iXi  a.m.  and  end  at  12:30  p.m.  The 
agenda  for  the  meeting  consists  of  the 
following  items: 

1.  Call  to  Order. 

2.  Discussion  of  the  following  topics 
(a)  Tankerman  (Barge  Watchman) 


(b)  Agreement  with  the  International  . 
Convention  on  Standards  of 
Training,  Certification  and 
Watchkeeping  for  Seafarers,  1976 

(c)  Bunkering 

(d)  Tankerman  on  non-tankers 
(ej  Renewal 

(f)  Service  Requirements 

(g)  Certificate  to  Endorsement 
3.  Adjournment. 

Attendance  is  open  to  the  interested 
pubUc.  Members  of  the  public  may 
present  oral  or  written  statements  at  the 
meeting.  Additional  information  may  be 
obtained  from  Captain  R.  P.  Ingraham, 
Executive  Director.  Towing  Safety 
Advisory  Committee,  U.S.  Coast  Guard 
(G-CMC/21),  Washington,  DC  20593  or 
by  calUng  (202)  426-1477. 

Dated:  November  4, 1965. 
R.  F.  Ingraham, 

Captain,  U.S.  Coast  Guard,  Executive 
Director,  Towing  Safely  Advisory  Committee. 
(FR  Doc.  85-26624  Filed  11-6-85: 8:45  am] 

BNJJNQ  COGC  4t10-14-« 


Federal  Aviation  Administration 

Technlcai  Standards  Orders;  VHF 
Radio  Communlctions  TWnamltting 
Equipment  Operating  WItMn  the  Radio 
Freqtiency  Range  117.97S  to  130.000 
Megahertz 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availabOity  of 
technical  standard  order  (TSO)  and 
request  for  comment 


r.  The  proposed  TSO-C37d 
prescribes  the  minimum  performance 
standard  that  VHF  Radio 
Communication  Transmitting  Equipment 
Operating  within  the  Radio  Frequency 
Range  117.975  to  136.000  megahertz  must 
meet  in  order  to  be  identified  with  the 
marking  'TSO-C37d." 
date:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
February  21. 1986. 

ADDRESS:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Federal  Aviation  Administration.  Policy 
and  Procedures  Branch.  AWS-110, 
Aircraft  Engineering  Division,  Office 
of  Airworthiness — File  No.  TSO-C37d. 
800  Independence  Avenue  SW., 
Washington,  DC  20591  . 
or  deliver  comments  to: 
Room  335,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 
RM  FUfTTHER  INFORMATION  CONTACT 
Ms.  Bobbie  J.  Smith,  Policy  and 
Procedures  Branch.  AWS-110,  Aircraft 
Engineering  Division.  Office  of 
Airworthiness,  Federal  Aviation 


Administratien.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Telephone  (202)  426-6395. 

Conunents  received  on  the  proposed 
Technical  Standard  Order  may  be 
examined,  before  and  after  the 
commend  closing  date  in  Room  335. 
FAA  Headquarters  Building  (FOB-lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

suwicaeNTARV  information: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written^ 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  Issuing  the  final 
TSO. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO-C37d 
may  be  obtained  by  contacting  the 
person  under  "For  Further  Information 
Contact."  T80-C37d  references  Radio 
Technical  Conrniission  for  Aeronautics 
(RTCA)  Document  No.  DO-18e,  dated 
January  20, 1984,  for  the  minimum 
performance  standard,  DO-178,  dated 
November  18, 1981,  for  software 
requirements,  and  IX>-160B,  dated  July 
20, 1984,  for  environmental  standards, 
RTCA  Document  Nos.  DO-186,  DO-178, 
and  DO-160B  may  be  purchased  from 
Radio  Technical  Commission  for 
Aeronautics  Secretariat,  One 
McPherson  Square.  1425  K  Street,  NW.. 
Suite  500,  Washington.  DC  20005.         i. 

Issued  in  Washington,  DC,  on  Octol>er  31, 
1985. 

Thoous  E.  McSweeny, 
Manager,  Aircraft  Engineering  Division. 
[FR  Doc.  85-26538  Filed  11-6-85: 8^45  am] 
Musn  cow  4t10-1S-« 


Technical  Standards  Orders;  VHF 
Radio  Communications  Receiving 
Equipment  Operating  Within  the  Radio 
Frequency  Range  117.975  to  136.000 
Megahertz 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comment. 

summary:  The  proposed  TSO-C36d 
prescribes  the  minimum  performance 


standard  Ihat  VHP  Radio 
ComauBkattaa  Esoeiviae  Bqatpmait 
Operating  vfMda  tlM  Radio  Avqwiicy 
Rang*  117J89S  to  138j000  megaheilz  ontst 
meet  in  cnkr  to  be  identified  wilfe  tlw 
marking  ^tSO-^HaBd." 
DATE  Comments  must  identify  the  T90 
file  nnmbtr  and  be  received  on  or  before 
February  21.  IMe. 

AODRCM:  Send  aU  ooaments  on  die 
proposed  tecbntod  etandard  order  to: 

Federal  Aviation  Adhninistration,  PoUcy 
and  Pkaoedaree  Braaob.  AWS-lia 
Aircraft  Raginfterim  Divieicm.  Office 
of  Ainwordiinee*— File  Na  TSO-Csad, 
aOO  Independence  Avenue.  SW., 
Wasbii^ton.  DC  aoSBl 

or  deBver  comments  to: 

Room  S3S,  SOO  Independence  Avenue. 
SW^  Waabk^tao.  DC  20Sei. 


ran  wiwtwi  wFOWMn-noii  comti^ct; 

Ms.  BoMile  J.  Smitb.  Policy  and 
Procedures  Branch,  AWS-UO,  Aircraft 
Engineeciag  Oiviiion.  Office  of 
AirworduneBSi.  Federal  Aviation 
Administration.  tOO  bidependenoe 
Avenue.  SW.,  Waabingtan.  DC  20501. 
Telephone  (202)  4aB-«30S. 

Coounents  received  on  tbe  propoaed 
tedmioal  staadaid  order  may  be 
examined,  before  and  after  ^  conunent 
closing  date  in  Room  335,  FAA 
Headquarters  Buildiog  (FOB-lOA}.  900 
Independence  Avenue.  SW., 
Washington.  DC  20591.  weekdays 
except  Federal  holidays,  between  A30 
a.m.  and  4:30  p.m. 

SURPLEMBITARV  INFONMATION: 


fawitod 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Cwnntunications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
commnnications  received  on  or  before 
the  closing  date  for  ooounents  specified 
above  wtil  be  considered  by  the  Director 
of  Airwortfainees  before  tssutng  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C38d 
may  be  obtained  by  contacting  the 
person  under  Tor  Further  Information 
Contact."  TSO-C38d  references  Radio 
Technical  Commission  for  Aeronautics 
(RTCA)  Docmnent  Nos.  DO-188,  dated 
January  20, 1984,  for  the  minimum 
performance  standard.  DO-178,  dated 
November  18, 1981,  for  software 
requirennnts,  and  DO-160B,  dated  }uly 
20, 1984,  for  environmental  stambrds. 
RTCA  Document  Nos.  DO-168,  DO-178, 
and  DO-160B  may  be  purchased  from 


Radio  Technical  Caanmiaalon  for 
Aeronaulios  SecKtaitat  One 
McPhetson  Sqoare.  M2S  K  Street  NW.. 
Suite  500.  Washington.  DC  2Q0OS. 

Issued  in  Washington,  D.C  oa  October  31. 
1986l 

Thomas  E.  McSwaeny, 

Manager.  Aircraft  Engineering  Oiviaion. 

[FR  Doc.  85-26539  Filed  ll-«-«S:  9:46  amf 

BiuiNO  cooc  <rw-is-« 


Fadaral  Highway  Administration 

EnvlronfDMtal  ia^tact  Statawnt; 
AMegany  County,  IB3s  mtant  To 
Reiocata  MMyhmd  Reuto  at 

Aomcr  Federd  Ifi^nvay 

Administration  (FHWA)  DOT. 
action:  Notice  of  bitent. 

SUMMAKr  The  FHWA  is  issuiag  tfds 
notice  to  advise  the  public  that  an 
environmental  impact  statement  is  being 
prepared  for  flie  proposed  relocation  of 
Maryland  Route  38  from  0.5  miles  south 
of  Seldom  Seen  Road  to  Bnskirk  Hollow 
Road  in  Allegany  Counfy.  Maryland. 

FOR  FUfmm  mraRMATION  OONTACn 

Mr.  Edward  A.  Tecry.  Jr..  Field 
Operations  Ei^gineers.  Federal  (£^way 
Administration.  The  Rotunda.  Suite  220. 
711  W.  40th  Sb^t  Baldmore.  Maryland 
21211.  telephone  30iy9e2-«0ia  andyor 
Mr.  Louis  Ege.  Acting  Chiet  Bureau  of 
Project  Planning.  Muylaad  State 
Highway  Administration,  707  North 
Calvert  Street  Room  3ia  Baltimore. 
Maryland  21202.  telephone  301/659- 
113a 


SUFPLEIieMTAJIV  MFORMATION:  TblS 

FHWA.  in  cooperatioD,  with  the 
Maryland  State  Highway 
Adminiatratioa.  is  preparmg  an 
environmental  impact  stateaaent  to 
develop  an  acceptable  alternate  to 
complete  the  final  3.6  mile  gap  of  the 
upgrading  of  MarylaiKi  Route  36 
between  Westemport  and  Frostbu/g. 

In  addition  to  the  No-Build,  two 
principal  alternates,  one  to  tbe  west  and 
one  to  tbe  east  of  Geofges  Creek,  are 
under  consideration.  Eacb  alternate  has 
sevetal  design  optnnt  for  consideration 
along  portions  of  the  alipnnent. 

The  alternate  on  tbe  west  side  of 
Georges  Creek  wouid  depart  existing 
Route  3602  miles  south  of  Seldom  Seen 
Road,  would  cross  Seldom  Seen  Road 
at-grade  behind  Valley  Junior  Hi^ 
School,  cross  tbe  Lonaconing  Historic 
District  on  structure,  pass  b^ow  Oak 
Hill  Cemetery,  bridge  the  creelc 
railroad,  and  existing  Route  36,  aiKi 
parallel  tiie  east  ixuik  of  Geoi:gea  Creek 
to  a  tie-in  with  existing  Route  36.  at 
Buskirk  Hollow  Road.  Two  proposals 


would  be  coMiderad  fpr  the  itrectare 
across  the  Craek.  railroad,  and  existing-: 
Route  36.  An  optfoa  isoaki  alaobe 
considered  at  die  southern  temdans 
which  would  travarsa  tbe  0.5  laile 
section  soatb  of  Seldom  Seen  Road  on 
new  location. 

The  alternate  on  tbe  east  side  of 
Georges  Creek  woold  depart  existing 
Route  36  at  Seldom  Seen  Road,  cross  tbe 
railroad  at  grade  and  the  creek  on 
structure,  continue  onto  Dans  Mountain. 
cross  Lonacooing  on  structure  following 
the  old  railroad  bed  around  the  base  of 
Dans  Mountain,  and  parallel  tbe  east 
bank  of  Geocges  Creek  to  a  tie-in  witfa 
existing  Route  36  at  Buskirk  Hollow        , 
Road.  Two  options  exists  for  the  sectioa 
around  the  base  of  Dans  Mountain.  An 
option  would  also  be  considered  for  the 
southernmost  segment  which  departs 
existing  Route  36  on  tfa  east  aide  of 
Georges  Creek  to  Dans  Mountain. 

An  alternates  public  meeting  has  been 
held.  A  public  hearing  will  be  held  after 
circulation  of  tbe  Draft  EIS.  A  pubUc 
notice  will  give  the  time  and  place  of  the 
public  hearing,  and  individual  notices 
will  be  sent  to  those  agencies,  groups, 
and  individuals  on  the  mailing  list  The 
Draft  EIS  will  be  availaUe  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  To  enaure  that  tbe 
full  range  of  issues  related  to  this 
proposal  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestiotts  are  invited  boa  all 
interested  parties. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  SOjOZS.  Highway  Reseaidi, 
Planning  and  ConstnicNon.  Tbe  provisiam  of 
OMB  Circular  NO.  A-95  regarding  State  and 
local  c!earingho«»e  review  of  Federal  and 
Federally  assisted  prugia—  and  profects 
apply  to  tiiis  program) 
EnBEIiHky, 

Division  Administrator,  Baltimore,  Marykaid. 
[FR  Doc.  SS-Zeeoe  Piled  11-6-65: 8:45  an] 

BILUNQ  CODE  4*10-2>-M 


(FHWA  Oockat  Na  66-221 


Report  on  I 

weigni  unatanona 

AOENCV:  Federal  Highway 
Administration.  (FHWAJ.  DOT. 

action:  Extension  of  comment  period. 

summary:  This  document  extends  tbe 
period  for  comments  on  tlie  notice  to 
review  the  existing  ividge  formula  for 
vehicle  weight  limitatiotts  appearing  in 
23  U.S.C  127  published  on  September 
19, 1985  (50  FR  38048).  The  comment 
period  is  being  extended  to  January  23, 
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1986,  to  provide  interested  parties 
additional  time  to  respond  to  the  notice. 
DATf:  Comments  will  be  received  until 
January  23, 1986. 

ADOWgtB.  Submit  written  comments, 
preferably  in  triplicate,  to  PHWA 
Docket  No.  85-22,  Federal  Highway 
Administration,  Room  4205.  HCC-ia  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  6:30  a.m.  and  3:30  p  jn., 
ET,  Monday  through  Friday,  except  for 
legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

TOR  niRTNEII  mRMMA-nON-CONTACT: 

Mr.  Frank  D.  Sears,  Review  and 
Analysis  Branch.  (202]  472-768a  or  Mr. 
Michael ).  Laska,  Office  of  the  Chief 
Counsel,  (202)  426-0762.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
Office  hours  are  from  7:45  a  jd.  to  4:15 
pjn.  ET,  Monday  through  Friday. 

(23  U.S.C.  315: 49  CFR  1 .48] 
Issued  on:  November  4. 1985. 

AntiMMiy ).  McMalma, 

ChiefCounael,  Federal  Highway 

Administration. 

(FR  Doc  85-28655  Filed  ll-«-85: 8:45  am] 

■LUNa  COK  4t10-a-M 


Federal  Railroad  AdmMstrstion 

Avaiabiity  of  a  Finding  of  No 
Significant  impact;  Atlantic  City 
Passenger  Rail  JVoject 

The  Federal  Railroad  Administration 
(FRA)  hereby  announces  the  availability 
of  the  Finding  of  No  Significant  Impact 
(FONSI]  entitled  Atlantic  City  Passenger 
Rail  Project.  Section  704(a){l](B)  of  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (45  U.S.C.  854(a)(1)] 
directs  the  Secretary  of  Transportation 
to  make  $30  million  of  Northeast 
Corridor  Improvement  Project  funds 
available  to  the  National  Railroad 
Passenger  Corporation  (Amtrak)  for 
rehabilitation  and  other  improvements 
to  the  mainline  track  between  Amtrak's 
Northeast  Corridor  main  line  and 
Atlantic  City,  New  Jersey  for  the 
purpose  of  restoring  intercity  passenger 
rail  service. 

For  further  information,  or  receipt  of 
the  FONSI.  contact  Mr.  Mark  E. 
Yachmetz,  Office  of  Passenger  and 
Freight  Services.  Federal  Railroad 
Administration.  400  Seventh  Street.  SW., 
Washington.  DC  20S90:  telephone  (202) 


472-4444.  Should  the  supply  of 
documents  be  depleted,  additional 
copies  may  be  obtained  for  the  cost  of 
reproduction. 
louiaS.TlMimpM», 

Associate  Administrator  for  Passenger  and 
Freight  Service. 

[FR  Doc  85-28608  Filed  11-8-85: 8:45  am) 

MLUNQ  COM  4S1«^M-M 

Maritime  Administration 
[Dociiet  Na  8-779] 

Moore  McCormack  Bud(  Transport, 
Inc.;  Application  for  a  Waiver  of 
Section  804<a)  of  the  Merchant  Marine 
Act,  1936,  as  Amended,  To  Charter  a 
Foreign-Flag  Vessel  for  Carriage  of 
Buflt  Cement 

Notice  is  hereby  given  that  Moore 
McCormack  Bulk  Transport  Inc. 
(MMBT)  by  letter  dated  May  1. 1985.  has 
applied  to  the  Maritime  Administration 
for  permission  under  section  804  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  to  permitMoore  McCormack 
Cement,  Inc.  (MMC)  (a  wholly  owned 
subsidiary  of  Moore  McCormack 
Resources,  Inc.)  to  charter  foreign-flag 
dry  bulk  vessels  for  the  carriage  of 
cement  MMBT  also  requests  that  the 
waiver  be  granted  for  the  period  of  the 
balance  of  its  Operating-Differential 
Subsidy  Agreement  (ODSA).  Contract 
No.  MA/MSB-295.  which  expires 
October  5, 1993. 

Since  October  5. 1973.  MMBT  has 
been  receiving  operating-differential 
subsidy  for  the  operation  of  three  39,000 
DWT  tankers  pursuant  to  its  ODSA. 
Contract  No.  MA/MSB-295.  Both  MMBT 
and  MMC  are  wholly  owned 
subsidiaries  of  Moore  McCormack 
Resources,  Inc.  MMC  manufactures  and 
sells,  either  directly  or  through 
subsidiaries,  cement,  concrete  products 
and  related  materials.  In  addition,  MMC 
imports  cement  for  resale  in  the 
domestic  market 

Further,  MMC  intends  to  import  from 
Spain,  although  it  wishes  to  retain  the 
right  to  purchase  the  product  in  any 
foreign  country.  If  granted  the  section 
804(a)  waiver,  MMC  will  employ  those 
foreign-flag  dry  bulk  ships  that  can  most 
efficiently  carry  the  import  tonnage 
contemplated  and  would  probably  use 
vessels  larger  than  10,000  DWT. 

Section  804(a)  of  the  Act  prohibits  any 
contractor  receiving  an  operating- 
differential  subsidy  or  any  subsidiary  of 
such  contractor  directly  or  indirectly  to 
own.  charter,  act  as  agent  or  broker  for, 
or  operate  any  foreign-flag  vessel  which 


competes  with  any  American-flag 
service  determined  to  be  essential  as 
provided  in  section  211  of  this  Act, 
unless  granted  a  waiver  pursuant  to 
section  804(a)  of  the  Act  under  q[)ecial 
circumstances  and  for  good'cause 
shown. 

MMBT  states  in  its  May  1  letter  that  it 
does  not  believe  section  804  is 
applicable  to  the  proposed  charter 
activities  described  herein.  In  support  of 
this  claim.  MMBT  further  stated  that  the 
foreign-flag  charters  contemplated  are 
for  the  carriage  of  proprietary  goods 
owned  by  MMC,  its  subsidiaries  or  joint 
ventures.  Moreover,  at  the  present  time, 
there  are  no  available  U.S.-flag  dry  bulk 
cement  carriers. 

However,  alternatively,  MMBT  does 
put  forth  arguments  supporting  a  waiver 
of  the  section  if  MARAD  should  decide 
that  section  804  is  applicable.  For 
example,  MMBT  avers  that  the 
proprietary  nature  of  the  contemplated 
charter  activity  and  the  absence,  now 
and  in  the  foreseeable  future,  of  U.S.- 
flag  dry  bulk  ships,  which  are 
specifically  equipped  to  carry  cement  in 
bulk,  are  special  circumstance  and  good 
cause  that  justify  the  Secretary's  waiver 
of  section  804(a)  of  the  Act. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  in 
MMBTs  application  and  desiring  to 
submit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate  with  the  Secretary.  Maritime 
Administration.  Room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5KX)  PM  on 
November  22, 1985.  this  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Administration  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies) 

Dated:  November  4, 1985. 

By  Order  of  the  Maritime  Administrator. 

Georgia  P.  Stamas, 

Secretary. 

[FR  Doc.  85-28627  Filed  ll-fr-85;  8:45  am] 

BILLING  CODE  4«10-«1-M 
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iDociMtNo.S-7S0] 

Boston  VLCC  Tankers,  Inc.  VI,  Boston 
VLCC  Tankers,  Inc.  IV;  Applications  for 
Permission  in  Accordance  With  46 
CFR  PiMl  250  for  ttM  MARYUkND  or 
NEW  YORK  To  Operate  in  ttw 
Domestie  Alaskan  ON  Trade 

Notice  is  hereby  given  that  Boston 
VLCC  Tankers,  Inc.  VI  and  Boston 
VLCC  Tankers,  Inc.  IV,  owners  of  the 
MARYLAND  and  NEW  YORK, 
respectively,  by  application  dated 
November  1, 1985,  have  applied  for 
written  permission  in  accordance  with 
46  CFR  Part  250.  for  one  of  these  vessels 
to  operate -in  the  Alaskan  oil  trade  for 
six  months.  These  265,000  deadweight 
ton  tankers  MARYLAND  and  NEW 
YORK,  which  were  built  with 
construction-differential  subsidy  (CDS), 
would  carry  crude  oil  from  Valdez. 
Alaska,  to  Panama  commencing  about 
January  1-15. 1988.  The  applicants  will 
nominate  one  of  the  vessels  prior  to 
commencement  of  service.  The  vessel 
will  be  operated  pursuant  to  consecutive 
voyage  charters  with  Exxon  Shipping 
Company  (Exxon). 

The  applicants  submitted  a  letter  from 
Exxon  dated  October  31, 1985  requesting 
the  ovwiers  of  the  MARYLAND  and 
NEW  YORK  to  apply  for  a  six  month 
waiver.  Exxon's  letter  also  stated  that. 
to  the  best  of  its  knowledge  no  suitable 
Jones  Act  vessels  are  available  during 
this  period  to  carry  substantial 
quantities  of  crude  oil  to  Panama.  The 
Hpplicants  also  indicate  that  all  vessels 
of  competitors  as  defined  by  46  CFR 
250.2  are  subject  to  charter  during  the 
period. 

Interested  parties  may  inspect  the 
application  in  the  Office  of  the 
Secretary,  Maritime  Administration 
Room  7300A,  Nassif  Building,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590. 

Any  person,  firm,  or  corporation  who 
is  a  "competitor."  as  defined  in  §  25a2 
of  the  regulations  as  set  forth  in  46  CFR 
Part  250  published  in  the  Federal 
Register  issue  of  June  29. 1977  (42  FR 
33035),  and  desires  to  protest  such 
application  for  carriage  of  oil  in  the 
domestic  trade  from  Alaska  to  Panama 
should  submit  such  protest  in  writing,  in 
triplicate,  to  the  Secretary,  Maritime 
Administration,  Washington.  DC  20590. 

Protests  must  be  received  within  five 
working  days  after  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  If  a  protest  is  received,  the 
applicant  will  be  advised  of  such  protest 
by  telephone  or  telegram  and  will  be 
allowed  three  working  days  to  respond 
in  a  manner  acceptable  to  the  Maritime 
Admin  slrator.  Within  five  working  days 


after  the  due  date  for  applicant's 
response,  the  Maritime  Administrator 
will  advise  the  appUcant,  as  well  as 
those  submitting  protests,  of  the  action 
taken,  with  a  concise  written 
explanation  of  such  action.  If  no  protest 
is  received,  concerning  the  application, 
the  Maritime  Administrator  will  take 
such  action  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Aa*istance 
Program  No.  20.800  Constroction-EWfferential 
Subsidy  (CDS)) 

By  Order  of  the  Maritime  Administrator. 
Dated:  Noveml>er  5.  IMS. 

GeotgU  P.  Stamas, 

Secretary. 

[FR  Doc.  85-26666  Filed  ll-fr-85:  8:45  am] 

WLUNQ  COOC  MIO-at-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttw  Secretary 

{Supptemant  to  Oepartmont  CIrcuiar— 
PiMic  Detot  Series— Na  31-«5] 

Treasury  Notes,  Series  N-1989 

Washington.  October  30, 1985. 

The  Secretary  announced  on  October 
29. 1985,  that  the  interest  rate  on  the 
notes  designated  Series  N-1989, 
described  in  Department  Circular — 
Public  Debt  Series— No.  31-85  dated 
October  29, 1985,  will  be  9y8  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9%  percent  per  annum. 

Gerald  Murphy. 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  85-26615  Filed  11-6-85;  8:45  am) 

BtLUNQ  COOC  «tO-40-M 


(Supplement  to  Oopartment  Circular— 
Pul>lic  Debt  Seriea— No.  32-S5I 

Treasury  Notes,  Series  G-1992 

Washington.  October  31. 1985. 

The  Secretary  announced  on  October 
30. 1985;  that  the  interest  rate  on  the 
notes  designated  Series  G-1992. 
described  in  Department  Circular — 
Public  Debt  Series— No.  32-85  dated 
October  29, 1985,  will  be  9%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9%  percent  per  annum. 

Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  85-26614  Filed  11-6-85:  8:45  am) 

BILLING  CODE  4S10-40-M 


Customs  Service 

ITJD.  85-18S1 

ReimlMirsalMe  Service;  Excess  Cost  of 
Predearance  Operation 

Washington.  DC.  November  10. 1985. 

Notice  is  hereby  given  that  pursuant 
to  9  24.16(d).  Customs  Regulations  (19 
CFR  24.18(d)).  the  biweekly 
reimbursable  excess  costs  for  each 
predearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  begirming 
November  10, 1985. 


Montreal.  Can*di_ 


Toronto,  CanadL. 


Kindtoy  Fmd,  Bannuda... 


Nassau.  Bahama  Wanda- 

Vancouvar,  Canada 

Winnlpa0.  Canada  ~-~_. 


Calgary.  Canada.. 


Edmonton.  Canada.. 


sisjBse 

12.191 

1M11 

1M14 

2.296 

nMu 

5,593 


D.  Lynn  Gordon, 

Acting  Comptroller. 

(FR  Doc  85-26611  Filed  11-&-85:  8:46  am) 

BtLUNQ  COOC  laao-oa-M 

Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

Correction 

In  FR  Doc.  85-25998  appearing  on 
page  45524,  in  the  issue  of  Thursday, 
October  31. 1985,  in  the  second  column. 
seventeenth  line,  the  date  reading 
"December  11. 1988"  is  corrected  to 
read.  "December  31, 1986." 
aiiuNQ  COOC  i8o»-ei-« 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  CoNectfon 
Requirement  Under  0MB 

AOENCV:  United  States  Information 
Agency. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter 35)  agencies  are  required  to 
submit  proposed  or  estabUshed 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  pubUc  that 
such  a  submission  has  been  made.  USIA 
is  requesting  approval  of  an  information 
collection  which  requires  prospective 
grantees  to  sign  a  statement  that  they 
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will,  if  awarded  a  grant,  comply  with 
provisions  of  the  Civil  Rights  act  of  1964, 
The  Rehabilitation  Act  of  1973,  and  the 
Education  Amendments  of  1972, 
regarding  discrimination. 

DATE:  Comments  must  be  received  by 
November  30, 196S. 

Copies:  Copies  of  the  request  for 
clearance  fSF-83).  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer,  Comments  on  the 
item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention  Desk  Officer 
for  USIA. 

KM  ^URTHCR  INFOmiATION  CONTACT: 

Agency  Clearance  Officer,  Charles  N. 
Canestro,  United  States  Information 
Agency,  M/M.  301  Fourth  Street  SW.. 
Washington.  DC  20547.  telephone  (202) 
485-8676.  And  OMB  review:  Bruce 
McConnell,  Office  of  Information  and 
Regulatory  Affiars,  Office  of 
Management  and  budget,  New 
Executive  Office  Building.  Washington. 
DC  20503.  telephone  (202)  395-3785. 
SUPPLEMENTARY  INFOfUiATION:  Tttte: 

"Assurance  of  Compliance."  Signingifae 
"Assurance  of  Complience"  form 
indicates  a  commitment  on  the  part  of 
the  grantee  to  comply  with  the  three 
statutes  referred  to  in  the  Summary 
above,  as  required  by  law.  This 
assurance  is  given  in  connection  with 
any  and  dll  financial  assistance  from  the 
U.S.  Information  Agency  after  the  date 
the  form  is  signed,  including  payments 
after  that  ibr  financial  assistance 
approved  previously.  The  applicant 
recognizes  and  agrees  that  any  such 
financial  assistance  will  be  extended  in 
reliance  on  the  representations  and 
agreements  made  in  this  assurance,  and 
the  United  States  shall  have  the  right  to 
seek  judicial  enforcement  of  this 
assurance.  This  assurance  is  binding  on 
the  appliaaiit,:its  aucoessors. 
transferees,  and  assignees,  and  on 'the 
authorized  official  whose  signature 
appears  on  the  -fonn. 

Dated:  October  29, 19(6. 
CtMilesN.CaMatio. 
Federal  Register  Liaison. 
|FR  Doc  BS^auaO  Filed  tl-fr-aS:  83*5  am] 


I  DeteqaMow  erdsr  Wo.  «S-<1 
AuttMrttyJMegatton  to  tlwOepuly 


for  the  Department  of  State,"  approved 
August  1, 1^6,  as  amended  (22  U££. 
2697),  hereinafter  referred  to  as  the 
"State  Department  Basic  Authorities 
Act",  Executive  Order  12048  of  March 
27. 1978  and  Executive  Order  12386  of 
October  14. 1982, 1  hereby  delegate  to 
the  Deputy  Director  and  to  each 
Associate  Director  of  the  Agdcy: 
the  authority  to  exercise  the  functions  vested 
In  the  Director  under  Section  25  of  the  State 
Department  B8«ic  Authorities  Act  and  under 
Section  106(1)  of  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961,  as  amended. 

This  authority  may  only  be 
redelegated  to  one  senior  officer  in  each 
Bureau.  In  the  event  of  any  vacancy  in 
the  Office  of  any  Associate  Director,  or 
during  the  incapacity  or  absence  of  any 
of  them,  the  authority  delegated 
hereunder  may  be  exercised  by  the 
respective  Acting  Associate  Director. 

Notwithstanding  any  other  provision 
of  this  Del^ation,  the  EUrector.may^t 
any  time  exercise  any  authority 
delegated  herein. 

This  delegation  is  effective 
immediately. 

Dated:  October  31, 1985. 

Chari«sZ.4ridi. 

Director. 

[FR  Doc.  85-26640  Filed  ll-«-85;  8:46  am] 


Oinctora 

Pursuant  to  the  authority  vested  in  me 
as  Director  of  the  United  States 
Information  Agency  by  Reo^anization 
Plan  No.  2  of  1977,  the  Act  entitled  "An 
Act  to  provide  certain  basic  authority 


Radio  Enginawlng  Advisory 
Committao;  MootinQ 

The  Radio  Engineering  Advisory 
Committee  of  the  UnitedStates 
Information  Agency  (USLA)  will  meet  in 
Washington,  DC  on  Tuesday,  November 
19, 1985.  to  disciws  current  operations 
and  future  plans  of  the  Voice  of  America 
(VOA).  The  meeting  will  he  held. at  the 
Patrick  Henry  Building  of  the  USIA,  601 
D  Street  NW,  Room  10017.  The  meeting 
will  beginat  9:00  AM.  Point  of  contact 
for  the  meeting  is  Terry  BalazB,  tel:  202- 
485-6048. 

This  meeting  will  include  reports -from 
senior  members  of  the  VOA 
management  and  engineering  staff  on 
the  progress  being  made  on  the  overall 
VOA  modernization  and  enhancement 
effort.  Specific  topics  of  disoussion  will 
include  systems  engineering 
coordination,  the  status  of  site 
negotiations  and  major.construction 
projects,  development  of  appropriate 
radio  broadcasting  signal  standards  in  a 
jammed  environment,  further 
investigation  of  satellite  broadcasting 
applications,  and  other  technical  and 
regulatory  issues  relating  to  VOA 
modernization. 

This  meeting  will  be  closed  to  the 
public  because  issues  relating  to  future 


site  negotiations'for  Voice  of  America 
relay  stations  will  be  discussed 
throughout  the  meeting.  This  meeting 
will  be  closed  because  disclosure  of  fhe 
matters  to  be  discussed  is  likely  to 
divulge  information  that  is  (A) 
specifically  authorized  .under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  (B)  in  fact 
is  properly  elassified  pinsuantto  such 
Executive-Order  (5XJ.«.C.  552bfa)(l)). 

Dated:  October  28, 19ffi. 

Chwios  Z.  Wek. 

Director. 

[FR  Doc  85-28639  Filed  11-6-85;  8:45  ain] 
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Artistic -AmiMMadorAdvtoory 

OOnNINnM  Nmoui  ly 

The  Aftistic  Ambassador  Advisory 
Connnlttee  will  be 'holding  its  third 
session  on  November  20  and  21,1965. 

Committee  members  will  be  observing 
and  judging  the  performance  of  twelve 
candidates  from  the  field  of  classical 
piano  and  selecting  up  to  five  finalists  to 
perform  overseas  imder  the  sponsorship 
of  the  United  States  Information 
Agency.  Successful  candidates  will 
occasionally  live  with  host  families 
overseas  and  be  involved  with  local 
musical  communities. 

Time:  November  20—10:30  a.m.  to  12:30 
p.m.  (lunch  break)  and  2.-00  p.m.  to 
6:00  p.m. 

November  21 — 8:30  a.m.  to  12:30  p.m. 
(lunch  break)  and  2:00  p.m.  to  4:30 
p.m. 

Place:  Ceolidge  Auditorium. Librai^of 
Congress.  10  First  Street,  S.E., 
Washington,  D.C.  20940. 

Agenda:  Six  candidates  willcperformthe 
first  day,.and  sixithe-second  day-fach 
candidate  will  i>e  given  fifty  minutes, 
and  there  will  be  atten<minute  break 
after  every  performance. 

Seating:  Seating  of  the  public  will  be 
limited  to  the  first  500>peQple,  the 
capacity  of  theauditorium. 

Final  selection  of  candidates  will  be 
decided  during  discussions  ioUowing  the 
finail  day's  jierformances.'This  session 
will  be  closed  to  the  public  in 
accordance  with  5  U.S^C.  552B(c)(9)(B). 
Public  disclosure  of  discussions  .would 
inhibit  candid  deliberations  and  advice 
and  therefore  is  likely  to  frustrate  the 
implementation  of  future  Agency 
actions. 
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For  further  informatiom  contect  Mr. 
Jack  Murphy  at  (202)  485-7338. 
Charies  Z.  Wick, 
Director. 
(FR  Doc.  85-26670  Filed  11-6-85: 8:45  am) 

BILLING  CODE  1230-01-11 


VETERANS'  ADMINISTRATION 

Station  Committee  on  Educatfonaf 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V.  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on 
November  21, 1985.  at  9:00  a.m,  the 
Washington  Regional  Office  Station 
Committee  on  Educational  Allowances 
shall  at  941  North  Capitol  Street,  NE.. 
Washington,.  DC  Room  83Q(»  candnct  a 
hearing  to  deternune  whether  Veterans, 
Administration  benefits  to  all  eligible 
persons -enrolled  in  the  Culinary  School 
of  Washington,  LTD.,  1050  Connecticut 


Avenue,  NW.,  Washington,  DC,  shovld 
be  discontinued,  as  provided  in  38  CFR 
21.4134,  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law 
has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  time  and  place. 

Dated  October  3a  1966. 
W.  David  Smith. 
Director,  V A  Regional  Off  ice. 
[PR  Doc.  as-265a0  Filed  11-6-(B:  8:45  am) 

■R.LHW  CODE  K»«.«1.« 


DEPARTMENT  OF  THE  INTiER^^ 

Office  o(  the  Secretary 

PresidMM's  Cofranieeion  on  Americans 
Outdoors 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-483),  as  amended,  notice  Is  hereby 
given  that  a  meeting  of  the  Supply 


Working  Group  d  the  Prctkient's 
Commission  on  Americans  Outdoors 
will  be  held  Thursday.  November  21. 
1985.  starting  at  9:00  am.  in  the 
Conference  Room  of  the  American 
Forestry  Association.  1319-18th  Street, 
NW,  Washington,  DC  20036.  This  will 
be  a  hearing  to  obtain  information  on 
the  kinds  of  programs  that  the  Federal 
agencies  and  related  parties  dealing 
with  recreation  programs  provide  to  the 
public. 

The  meeting  will  be  opened  to  the 
public,  interested  persons  may  at,bend. 
The  Commission  contact  is  Mr.  |ames 
Gasser,  and  may  be  contacted  at  the 
President's  Commiseion  on  Americans 
Outdoors,  P.O.  Box  18547. 1111-20th 
Street,  NW.,  Washington.  DC  20036- 
8547,  (202)  634-7310. 

Dated;  November  5, 1985. 
Victor  H.  Ashe. 

Executive  Director,  President's  Commission 

on  Americans  Oatddors. 

[FR  Doc.  85-26809  Filed  ll-6-«5: 12ee  pmj 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  SO.  Na  216 

Thursday,  November  7.  1065 


TNs  section  of  the  FEDERAL  REGrSTER 
contains  notices  of  meetings  published 
under  ttw  "Govenrvnent  in  the  Sunshine 
Act"   (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COHTENTS 


Federal  Election  Commission 1 

Federal  Reserve  System „ 2 

Federal  Trade  Commission 3 

Occupational     Safety     and     Health 

Review  Commission „ 4 

NeighbortKXxl  Reirfvestment  Corpora- 
tion   5 

1 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Wednesday  November 
13, 1985, 1(WK)  a.m. 

PLACE:  1325  K  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSEO: 

Compliance  matters  pursuant  to  2  U.S.C.  437g 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

§  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  November  14, 
1985  lOMi  a.m. 

PLACE:  1325  K  Street,  NW.,  Washington, 
DC.  (Fifth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  DISCUSSED: 

Setting  of  Dates  of  Future  Meetings 
Correction  and  Approval  of  Minutes 
Draft  AO  1985-28 

Randall  E.  Johnson,  General  Mills,  Inc. 
Draft  AO  1985-^ 

)une  E.  Edmondson,  CIGNA  Corporation. 
Political  Action  Committee 
Draft  AO  1985-32 
William  C.  Dalton,  10th  International 
Congress  of  Essential  Oils.  Fragrances, 
and  Flavors 
Status  of  Pending  Regulations  Projects 
Routine  Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

202-523-4065. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

|FR  Doc.  85-28753  Filed  11-5-65;  3:58  pm] 

BUXING  COOE  CriS-OVM 


2 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  lOHX)  a.m.,  Wednesday. 

November  13, 1985. 

PLACE:  Marriner  S.  Eccies  Federal 

Reserve  Board  Building.  C.  Street 

entrance  between  20th  and  2l8t  Streets, 

NW.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchase  of  computers  within 
the  Federal  Reserve  System. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  originally 
announced  for  a  closed  meeting  on  November 
7.1965) 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  5, 1985. 
James  McAfee, 

Associated  Secretary  of  the  Board. 
(FR  Doc.  85-28750  Filed  11-5-85:  3:53  pmj 
BHJJNQ  CODE  UIO-OI-N 


FEDERAL  TRADE  COMMISSION 

TIME  AND  date:  10:30  a.m.,  Tuesday, 

November  18, 1985. 

PLACE:  Room  432,  Federal  Trade 

Commission  Building,  6th  Street  and 

Pennsylvania  Avenue,  NW., 

Washington.  DC  20580. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED: 

Consideration  of  Staff  Recommendation 

Concerning  Health  Spa  Rulemaking 

Proceeding. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Susan  B.  Ticknor.  Office 

of  Public  Affairs:  (202)  523-1892. 

Recorded  Message:  (202)  523-3806. 

Emily  H.  Rock, 

Secretary. 

(FR  Doc.  85-26680  Filed  11-5-85;  11:34  am] 

WLUNG  CODE  67S0-01-M 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  date:  lOKX)  a.m..  Thursday, 
November  14. 1985. 

place:  Suite  410. 1825  K  Street.  NW.. 
Washington.  DC. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTER  TO  BE  CONSIDERED:  DiscuSSion 

of  speciHc  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
information:  Mrs.  Mary  Aim  Miller 
(202)  634-4015. 
Dated:  November  5. 1985. 

Earl  R.  Ohman.  Jr.. 

General  Counsel. 

(FR  Doc.  85-26727  Filed  11-5-65;  2:28  pm) 

WLUNOCOOE  7WMMI1-H 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Meeting 

TIME  AND  date:  2:00  p.m..  Wednesday. 
November  13. 1985. 

place:  Neighborhood  Reinvestment 
Corporation.  1850  K  Street.  NW..  Suite   ' 
400,  Washington,  DC  20006. 

STATUS:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Timothy  S.  McCarthy, 
Associate  Director  Communications. 
202/653-2705. 

agenda: 

I.  Call  to  Order  and  Remarks  of  the  Chairman 

II.  Approval  of  Minutes,  August  14, 1985 

III.  Executive  Director's  Report 

IV.  Election  of  Officers 

— Director,  Research  and  Design 
— Director.  Field  Operations 

V.  Treasurer's  Report 

VI.  Personnel  Committee  Report 

VII.  Resolution:  Eighth  Annual  Meeting 

VIII.  Resolution:  Regular  Meetings  of  the 

Board 

• 

Carol ).  McCabe, 

Secretary 

No.  38.  November  5, 1965. 

'  (FR  Doc.  85-26735  Filed  11-5-65;  3:24  pm] 
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Part  II 


Department  of 


28  CFR  Part  17 

National  Security  Information  Program; 

Revision;  Final  Rule 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  17 
(Ortter  No.  1112-95] 

Regulations  Implementjng  Executive 
Order  12356,  "National  Security 
Information'' 

agency:  Department  of  Justice. 
actwn:  Final  rule. 

summary:  This  Order  revises  Part  17  of 
Title  28,  Code  of  Federal  Regulations,  to 
update  the  security  regulations  of  the 
Department  of  Justice  so  that  they 
reflect  provisions  of  Executive  Order 
123S6,  entitled  "National  Security 
Information."  and  the  Information 
Security  Oversight  Office's 
Implementing  Directive  to  Executive 
Order  12356.  They  replaced  Executive 
Order  12065  and  its  implementing 
directive.  Since  Executive  Order  12356 
and  its  implementing  directive  made 
numerous  substantive  changes  in  the 
system  of  classification,  declassification 
and  downgrading  of  National  Security 
Information,  a  complete  revision  of  the 
Department's  document  security 
regulations,  as  cor\tained  in  Part  17  of 
Title  28,  Code  of  Federal  Regulations, 
became  necessary. 
EFFECnvE  date:  October  17, 1985. 

FOR  FURTNER  INFORMATION  CONTACT: 

D.  Jerry  Rubino,  Department  Security 
Officer,  Department  of  Justice, 
Washington.  DC  20530  (202-633-2094). 
SUPPtXMENTARY  INFORMATION:  This 
regulation  is  exempt  from  the 
requirements  of  Executive  Order  12291 
as  a  regulation  related  to  agency 
organization  and  management. 
Furthermore,  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  its  effect  is  internal  to  the 
Department  of  Justice  and  is  therefore 
exempt  from  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  28  CFR  Part  17 

Classified  information  and  Foreign 
relations. 

By  virtue  of  the  authority  vested  in  me 
by  E.0. 12356.  5  U.S.C.  301  and  28  U.S.C. 
509.  510.  Part  17  of  Title  28,  Code  of 
Federal  Regulations  is  revised  to  read  as 
set  forth  below. 

PART  17— REGULATIONS 
IMPLEMENTING  EXECUTIVE  ORDER 
12356,  "NATIONAL  SECURITY 
INFORMATION" 

Sut>part  A— General  Provisions 


Sec. 
17.1 
17.2 


Purpose. 
Authority. 


17.3  Applicability. 

17.4  Application  to  non-Executive  Branch 
personnel. 

17.5  Atomic  Energy  Act. 

SutHMft  B— Security  Classification 

17.6  Policy. 

17.7  Classification  levels. 

17.8  Original  classification  authority. 

17.9  Propriety  of  classification  actions. 

17.10  Challenges  to  classification. 

17.11  Accounting  for  classincalion  actions. 

17.12  Identification  of  classiflcation 
authority. 

17.13  Derivative  classification. 

17.14  Positive  judgment  requirement. 

17.15  Classification  in  context  of  related 
information. 

17.16  Classification  categories. 

17.17  Ehiration  of  classification. 

17.18  Classification  of  Foreign  Government 
Information. 

17.19  Prohibitions. 

17.20  Effect  of  open  publication. 

17.21  Classification  of  previously 
declassified  information. 

17.22  Requirement  for  issuance  of 
classification  guides.    . 

17.23  Waiver  of  classification  guide 
requirements. 

17.24  Classification  guide  components. 

17.25  Review  of  classification  guides. 

17.26  Emergency  classification  authority. 

17.27  Emergency  action. 

17.28  Raising  to  a  higher  level  of 
classification. 

17.29  Classification  of  previously 
unclassified  information. 

17.30  Notification. 

Subpart  C— Declassification  and 
Downgrading 

17.31  Policy. 

17.32  Authority. 

17 J3    Declassification  by  the  Director  of  the 
Information  Security  Oversight  Office. 

17.34  Systematic  review  for  declassification. 

17.35  Systematic  review  responsibilities. 

17.36  Systematic  review  procedures. 

17.37  Mandatory  review  for 
declassification. 

17.38  Mandatory  review  for  Presidential 
papers. 

17.39  Mandatory  review  for  Foreign 
Government  Information. 

17.40  Submission  of  requests  for  mandatory 
review. 

17.41  Information  classified  by  agencies 
other  than  the  Department  subject  to 
mandatory  review. 

17.42  Mandatory  review  appeal. 

17.43  Fees. 

17.44  Confirmation  of  existence  of  classified 
information. 

17.45  Material  officially  transferred. 

17.46  Material  not  officially  transferred. 

17.47  Information  transferred  for  storage  or 
.retirement. 

17.48  Downgrading  upon  reconsideration. 

17.49  Notification  of  changes  to  a  lower 
classification  or  declassification. 

17.50  Foreign  relations  series. 

Subpart  D-ldentification  and  Maricing 

17.51  Policy. 

17.52  Marking  document  (General). 


17.53  Marking  the  document  with  the 
identity  of  classifier. 

17.54  Overall  and  page  marking. 

17.55  Marking  components  of  documents. 

17.56  Paragraph  or  portion  marking. 

17.57  Subjects  and  titles  of  documents. 

17.58  Files,  folders  or  groups  of  documents. 

17.59  Transmittal  documents. 

17.60  Messages. 

17.61  Translations. 

17.62  Markings  on  special  categories  of 
material. 

17.63  Charts,  maps,  and  drawings. 

17.64  Photographs,  films,  and  recordings. 

17.65  Applying  derivative  declassification 
markings. 

17.66  Examples  of  commonly  used 
markings. 

17.67  Upgrading. 

17.68  Limited  use  of  posted  notice  for  large 
quantities  of  material. 

17.69  Additional  warning  notices. 

17.70  Dissemination  and  reproduction 
notice. 

Subpart  E— Safekeeping  and  Storage 

17.71  Policy. 

17.72.    Standards  for  storage  equipment. 

17.73  Storage  of  classified  material. 

17.74  Procurement  and  phase-in  of  new 
storage  equipment. 

17.75  Designations  of  security  containers. 

17.76  Changing  combinations  to  security 
containers. 

17.77  Equipment  out  of  service. 

17.78  Classifiation  of  combinations. 

17.79  Recording  storage  facility  data. 

17.80  Care  during  working  hours. 

17.81  Care  after  working  hours. 

17.82  Administrative  aids  for  safeguarding 
classified  material. 

17.83  Telephone  or  telecommunication 
conversations. 

17.84  Security  of  meetings  and  conferences. 

Subpart  F— Foreign  Government 
Information 

17.85  Identification  of  documents. 

17.86  Classification. 

17.87  Presumption  of  damage  by 
unauthorized  disclosure. 

17.88  Duration  of  classification. 

17.89  Systematic  review. 

17.90  Mandatory  review. 

17.91  Equivalent  United  States  classification 
designations. 

17.92  Marking  other  foreign  government 
documents. 

17.93  Marking  of  Foreign  Government 
Information  in  Department  documents. 

17.94  Other  Foreign  Government 
Information. 

Subpart  G— Access,  Dissemination,  and 
Accountability 

17.95  Policy. 

17.96  Access  by  persons  outside  the 
Executive  Branch. 

17.97  Access  by  foreign  nationals,  foreign 
governments,  international 
organizations,  and  immigrant  aliens. 

17.98  Procedures  for  requesting  a  security 
clearance  for  a  Department  employee. 

17.99  Other  access  situations. 

17.100  Dissemination. 

17.101  Transmission  of  Top  Secret 
information. 
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Sec. 

17.102  Ttansmitsion  of  Secret  iiiMi 
Confidential  iniorauitioo. 

17.103  Transmission  of  classified 
information  to  foreign  governments. 

17.104  Envelopes  or  containers. 
17.10B    Adcfressing. 

17.106  Receipt  systems. 

17.107  Transmission  exceptions. 
17.106    General  courier  restrictions. 

17.109  Restrictions  on  hand-carrying 
classified  information  aboard 
commercial  passenger  aircraft. 

17.110  Procedures  for  hand-carrying 
classified  information  on  commercial 
passenger  aircraft. 

17.111  Accountability  of  Top  Secret 
information. 

17.112  Inventories. 

17.113  Accountability  of  Secret  and 
Confidential  information. 

17.114  Accountability  of  reproduced 
documents. 

17.115  Working  papers. 

Subpart  H— Disposal  and  Destruction  of 
Ctassffled  Information 

17.116 
17.117 
17.118 
17.119 
17.120 


Policy. 

Record  material 
Nonrecord  material. 
Methods  of  destruction. 
Records  of  destruction. 


Subpart  r— Special  Access  Programs 

17.121  PoKcy. 

17.122  Authority  for  establishing  special 
access  programs. 

17.123  Requesting  the  establishment  or 
nnewal  of  special  access  programs. 

17.124  hifbrmation  required  in  requests  for 
special  access  programs. 

17.125  Identification  markings  and 
accounting  for  special  access  programs. 

Sutipart  J— Executive  Brancti  Oversight  and 
Policy  Direction 

17.126  National  Security  Couscii 

17.127  Administrator  of  General  Services. 

17.128  Information  Security  Oversight 
Office. 

17.129  Department  representatives  to 
interagency  meetings. 

17.130  Coordination  with  the  Information 
Security  Oversight  Office. 

Subpart  K— Department  of  Justice  Security 
RespofislblKtles 

17.131  General  responsibilities  and  duties. 

17.132  Loss  or  possible  compromise  of 
clsssifled  information. 

17.13?    The  Attorney  General 

17.134  AaststanI  Attorney  General  for 
Administration. 

17.135  Department  Review  Committee. 

17.136  The  Office  of  Professional 
Respoasibilily. 

17.137  The  Department  Security  Officer. 
17.136    Security  educatioa 

17.139  Oversight. 

17.140  Headsof  Offices.  Boards,  Divisions 
and  Bureaus. 

17.141  Security  Programs  Managers. 


Sec. 

17.142  Security  Officers. 

17.143  Emergency  planning. 

17.144  Employees. 

Subpart  L—SacMity  VioMions  and 
Administrative  Sanctions 

17.145  Violations  subfect  to  sanctions. 
17.148    Reporting  security  violations. 

17.147  Corrective  action. 

17.148  Administrative  discrepancies. 

Authority:  Exec.  Order  12358  of  April  2. 
1982:  5  U.S.C.  301;  28  U.S.C.  509,  510. 

Subpart  A— General  Provisions 

§  17.t    Purpose. 

The  purpose  of  this  regulation  is  to 
insure  that  information  within  the 
Department"  of  Justice,  herein  referred  to 
as  the  Department,  relating  to  the 
national  security  (as  used  hereinafter,  a 
collective  term  which  means  the 
national  defense  and  foreign  relations  of 
the  United  States)  is  protected,  pursuant 
to  the  provisions  of  Executive  Order 
12356  and  its  implementing  directive. 
(See  §  17.2(a]  and  S  17.2(b)).  This 
regulation  prescribes:  a  progressive 
system  for  classification,  downgrading 
and  declassification;  information 
safeguarding  policies  and  procedures;  a 
monitoring  system  to  insure  the 
effectiveness  of  the  National  Security 
Information  Program  throughout  the 
Department;  and  a  system  for  reporting 
and  investigating  security  violations  and 
sanctions  for  such  violations.  The 
provisions  of  this  regulation  become 
effective  upon  approval  by  the  Attorney 
General. 

§17.2    Autttorfty. 

(a)  This  regulation  is  issued  in 
compliance  with,  and  as  a  supplement 
to,  the  provisions  of: 

(1)  28  U.S.C.  503  and  509: 

(2)  5  U.S.C.  301; 

(3)  Executive  Order  No.  12356  entitled, 
"National  Security  Information,"  dated 
April  2. 1982. 

'  (4)  Director  of  Central  Intelligence 
Directive  Number  1/14  entitled. 
"Minimum  Personnel  Seciuily  Standards 
and  Procedures  Governing  Eligibility  for 
Access  to  Sensitive  Compartmented 
Information." 

(5)  The  Information  Security  Oversight 
Office  Directive  No.  1  entitled,  "National 
Security  Information,"  dated  June  23, 
1982. 

(8)  28  CFR  0.75(p),  which  outlines  the 
security  policy  functions  of  the  Justice 
Management  Division  (Security  Staff). 

(7)  Department  Order  2800.2A 
entitled,  "Security  Programff  and 
Responsibilities." 

[b]  List  of  references.  (1)  Department 
Order  2620.4  entitled,  "Physical  Security 


Manual  for  Safeguarding  ClassiHed 
National  Security  Information  (E.O. 
11652)." 

(2)  Department  Order  2620.6  entitled, 
"Procedures  for  Requesting  a 
Department  of  Justice  Security 
Clearance  for  Non-Contractor  Personnel 
Outside  the  Executive  Branch." 

(3)  Department  Order  2800.3A 
entitled,  'Requirements  for  Safeguarding 
Classified  Information  and  Material 
Released  to  Industry  in  Connection  with 
Contracts  or  Grants." 

(4)  Department  Order  2860.1A 
entitled,  "Department  of  Justice  Special 
Security  Center  (Room  6744 — Main 
Justice)." 

(5)  Offices,  Boards  and  Divisions 
tOBD)  Order  2710.3A  entitled,  "Files 
Maintenance  and  Records  Disposition." 

§17.3    Applicability. 

This  regulation  governs  the 
Department's  National  Security 
Information  Program  and  takes 
precedence  over  all  Department 
publications  affecting  that  program.  It 
establishes,  for  uniform  application 
throughout  the  Department,  the  polides, 
standards,  criteria  and  procedures  for 
the  classification,  downgrading, 
declassification  and  safeguarding  of 
National  Security  Information 
originated,  produced  or  handled  by,  or 
in  the  custody  of.  the  Department. 

§  17.4    AppHcatkm  to  non-€xecutive 
Branch  personnel. 

Except  as  otherwise  provided  herein 
(see  §  17.96),  the  provisions  of  this 
regulation  apply  to  non-contractor 
personnel  outside  of  the  Executive 
Branch  and  to  contractcnr  personnel  or 
employees  who  are  entrusted  with 
National  Security  Information  originated 
within  or  in  the  custody  of  the 
Department.  Clearance  procedures  for 
the  aforementioned  personnel  are 
contained  in  Department  Orders  2620.6 
and  2600.3A,  respectively.  Procedures 
for  clearing  Department  persormel  are 
contained  in  §  17.98  of  this  regulation. 

§  17.5    Atomic  Energy  Act 

Nothing  in  this  regulation  supersedes 
any  requirements  made  by  or  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
42  U.S.C.  2011-2394.  "Restricted  Data" 
shall  be  handled,  protected,  classified, 
downgraded  and  declassified  in 
conformity  with  the  provisions  of  the 
Atomic  Enei^  Act  of  1954,  as  amended. 
42  U.S.C.  2161-2186,  and  the  regulations 
issued  pursuant  thereto. 
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Subpart  B— Security  Classification 

§17.6   Policy. 

(a)  Except  as  provided  in  §  17.5. 
Executive  Order  12356,  as  implemented 
by  this  regulation,  provides  the  only 
basis  for  classifying  information. 

(b)  Unnecessary  classification  and 
higher  than  necessary  classification 
shall  be  scrupulously  avoided. 

(c)  Classification  shall  be  continued 
no  longer  than  is  necessary  for  the 
protection  of  national  security. 

(d)  Information  may  not  be  classified 
except  for  the  purposes  of  preventing 
damage  to  the  national  security. 

§17.7    Classification  levels. 

(a)  General.  OfHcial  information 
which  requires  protection  against 
unauthorized  disclosure  in  the  interests 
of  national  security  shall  be  classified  in 
one  of  three  levels,  namely,  "Top 
Secret,"  "Secret"  or  "Confidential."  No 
other  terms  shall  be  used  to  identify 
official  information  as  requiring 
protection  in  the  interests  of  national 
security,  except  as  otherwise  expressly 
provided  by  statute. 

(b)  Top  Secret.  'Top  Secret"  is  the 
designation  which  shall  be  applied  to 
information,  the  unauthorized  disclosure 
of  which  reasonably  could  be  expected 
to  cause  exceptionally  grave  damage  to 
the  national  security.  Examples  of 
"exceptionally  grave  damage"  could 
include  armed  hostilities  against  the 
United  States  or  its  allies;  disruption  of 
foreign  relations  vitally  affecting  the 
national  security;  the  compromise  of 
vital  national  defense  plans  or  complex 
cryptologic  and  communications 
intelligence  systems;  the  revelation  of 
extremely  sensitive  intelligence 
operations;  and  the  disclosure  of 
scientific  or  technological  developments 
vital  to  national  security.  This 
classification  shall  be  used  with 
restraint. 

(c)  Secret.  "Secret"  is  the  designation 
which  shall  be  applied  to  information, 
the  unauthorized  disclosure  of  which 
reasonably  could  be  expected  to  cause 
serious  damage  to  the  national  security. 
Examples  of  "serious  damage"  could 
include  disruption  of  foreign  relations 
affecting  the  national  security; 
impairment  of  a  program  or  policy 
directly  related  to  the  national  security; 
revelation  of  military  plans  or 
intelligence  operations;  and  compromise 
of  scientific  or  technological 
developments  relating  to  national 
security. 

(d)  Confidential.  "Confidential"  is  the 
designation  which  shall  be  applied  to 
information,  the  unauthorized  disclosure 
of  which  reasonably  could  be  expected 
to  cause  damage  to  the  national 


security.  Examples  of  damage  could 
include  the  compromise  of  information 
which  indicates  strength  of  armed  forces 
in  the  United  States  and  overseas  areas; 
disclosure  of  technical  information  used 
for  intelligence  operations;  a  written 
inspection  report  of  classified  areas; 
revelation  of  performance 
characteristics,  test  data,  design,  and 
production  data  on  intelligence 
gathering  equipment. 

§17.8    Original  classification  authority. 

Authority  for  original  classification  of 
information  as  Top  Secret,  Secret  or 
Confidential  may  be  exercised  only  by 
the  Attorney  General  and  by  officials  to 
whom  such  authority  is  specifically 
delegated  in  accordance  with  and 
subject  to  the  restrictions  of  this  Section. 
In  the  absence  of  an  authorized 
classifier,  the  person  designated  to  act 
in  his  or  her  absence  may  exercise  the 
classifier's  authority. 

(a)  Top  Secret.  Only  the  Attorney 
General  or  the  Assistant  Attorney 
General  for  Administration  may 
delegate  original  Top  Secret 
classification  authority.  Such  delegation 
may  only  be  made  to  principal 
subordinate  officials  who  are 
determined  to  have  frequent  need  to 
exercise  such  authority.  The  delegation 
of  authority  must  specify  whether  the 
Top  Secret  classification  authority  is 
authorized  to  delegate  original  Secret 
and  Confidential  classification 
authority. 

(b)  Secret  and  Confidential  Only  the 
Attorney  General,  the  Assistant 
Attorney  General  for  Administration 
and  officials  with  delegated  original  Top 
Secret  classification  authority  who  are 
specifically  authorized  in  writing  to  do 
so  may  delegate  original  Secret  and 
Confidential  classification  authority  to 
subordinate  officials  whom  they 
determine  to  have  frequent  need  to 
exercise  such  authority. 

(c)  A  request  for  delegation  of  original 
classification  authority  pursuant  to 
section  1.2  of  Executive  Order  12356 
original  classification  authority  shall  be 
in  writing.  The  Department  Security 
Officer  shall  maintain  a  current  listing  of 
o^icials  delegated  original  classification 
authority  by  name,  position,  or  other 
identifier.  If  possible,  the  listing  shall  be 
unclassified. 

(d)  Except  for  the  Attorney  General 
and  the  Assistant  Attorney  General  for 
Administration,  officials  to  whom 
original  classification  authority  is 
delegated  may  not,  under  any 
circumstances,  redelegate  such 
authority.  However,  those  officials  so 
designated  by  the  Attorney  General  may 
delegate  a  lesser  level  of  classification 
authority. 


(e)  Annual  reviews,  and  special 
review  as  requested  by  the  Department 
Security  Officer,  shall  be  made  by 
Security  Programs  Managers  to  ensure 
that  those  to  whom  such  authority  has 
been  delegated  have  demonstrated  a 
continuing  need  to  exercise  it.  the 
annual  reviews  are  to  be  conducted  at 
the  end  of  each  calendar  year.  Findings 
of  this  review  are  to  be  forwarded  to  the 
Department  Security  Officer. 

§  17.9    Propriety  of  classification  actions. 

In  accordance  with  \  17.144,  all 
personnel  assigning  classifications  to 
information  within  the  Department  are 
accountable  for  the  propriety  of  such 
classifications,  whether  in  the  exercise 
of  original  classification  authority  or  in 
the  determination  and  application  of 
classifications  assigned  in  source 
documents  or  classification  guides  (i.e., 
derivative  classification),  and  are 
required  to  maintain  adequate  records 
to  support  their  classification  actions. 

§17.10    Challenges  to  classification. 

(a)  Improper  classification  actions 
shall  be  reported  initially  by  the  holder 
of  the  information  to  the  appropriate 
Security  Programs  Manager  within  the 
Department.  The  Security  Programs 
Manager  must  report  each  case  of 
improper  classification  within  his/her 
area  of  concern  to  the  Department 
Security  Officer.  Cases  of  improper 
classification,  if  willful  and  knowing, 
must  then  be  reported  to  the  Director  of 
the  Information  Security  Oversight 
Office. 

(b)  If  holders  of  classified  information 
have  reason  to  believe  that  the 
information  is  classified  improperly  or 
unnecessarily  or  that  an  overly 
restrictive  period  for  continued 
classification  has  been  assigned,  they 
are  encouraged  to  challenge  such 
classification  with  their  Security 
Programs  Manager  or  the  classifier  of 
the  information,  with  a  view  to  bringing 
about  corrections. 

§  1 7. 1 1    Accounting  for  classification 
actions. 

The  Department  Security  Officer  shall 
establish,  in  coordination  with  the 
Information  Security  Oversight  Office,  a 
system  for  maintaining  information  on 
classification  actions  within  the 
Department. 

§17.12    Identification  of  classification 
authority. 

Information  classified  under  the 
provisions  of  this  regulation  shall 
indicate  on  its  face,  in  the  case  of 
documents,  or  by  notice  or  other  means, 
in  the  case  of  material,  the  identity  of 
the  classifier.  Such  identification  shall 
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be  shown  on  the  "CLASSIFIED  BY"  line. 
In  those  cases  where  the  personal 
identity  of  the  authorized  classifier 
would  be  classifiable,  an  alternate 
identification  method  may  be  used 
provided  it  is  approved  by  the 
Department  Security  Officer. 

§  17.13    Derivative  classification. 

[a)  Information  extracted  or  derived 
from  a  classified  source  document  or 
clas.^ification  guide  and  used  in  a 
rjep^flmcnt  originated  document  will  be 
classified,  or  not  classified,  as  the  case 
may  he,  in  accordance  with  the 
classification  guide  or  source  document. 
The  overall  marking  and  paragraph 
marking  of  the  source  document  should 
supply  adequate  classification  guidauce 
to  the  person  making  the  extraction. 

(b)  If  a  person  who  applies  derivative 
clas^iRt.ation  markings  believes  that  the 
paraphrasing,  restating,  or  summarizing 
of  rl$p.sifie(i  information  has  changed 
the  it-iel  of  or  removed  the  basis  for 
clasfiificalion.  that  person  must  consult 
for  a  dtfermination  an  appropriate 
(.'fficjal  of  ihp  originating  agency  or 
ofnct*  of  origin  who  has  the  authority  to 
upgrtide,  downgrado,  or  declassify  the 
inforrnation. 

(c)j  Persons  who  only  r»;produce, 
exlrticl,  or  summarize  classified 
infcrtnation,  or  who  only  apply 
classification  markings  derived  from 
source  material  or  as  directed  by  a 
classification  guide,  noc>d  not  possess 
originnl  classification  authority. 

(dl  Persons  who  apply  lierivativu 
(•.lassification  markings  .shall: 

(1)  Observe  and  respect  original 
classification  decisions:  and 

(2)i  Carry  forward  to  any  newly 
created  documents  any  assigned 
authorized  markings.  The 
declassification  date  or  event  thai 
provides  the  longest  period  of 
classification  shall  be  used  for 
documents  classified  on  the  basis  of 
multiple  sources. 

(e)  If  paragraph  markings  are  lacking, 
and  when  no  classification  guidance  is 
included  in  the  source  document  and  no 
referjonce  is  made  to  an  applicable 
clas^fication  guide  which  is  available 
for  upe  by  the  person  making  the 
extraction,  the  extracted  or  derived 
infurftiation  will  be  classified  in 
accordance  with  guidance  specifically 
sought  and  received  from  the  original 
classifier  of  the  source  material.  If  such 
guidance  cannot  be  obtained,  the 
information  or  material  will  be  given  the 
classification  which  corresponds  to  the 
overell  marking  of  the  source  domment. 

§  17.14    Positive  judgment  requircnwnt 

CUssification  is  a  positive  judgnieat, 
i.e.,  there  must  be  a  reasonable  basis  for 


classification.  All  principles  and  criteria 
within  this  Subpart  must  be  considered 
before  classification  determiiution  is 
made  or  a  classification  marking  is 
applied.  If  there  is  reasonable  doubt 
about  which  classification  designation  is 
appropriate,  the  information  will  be 
safeguarded  at  the  higher  level  of 
classification  until  a  determination, 
which  shall  be  made  in  30  days,  is  made 
by  the  original  classification  authority.  If 
there  is  reasonable  doubt  about  whether 
the  information  should  be  classified  at 
all,  it  shall  be  safeguarded  as  if  it  were 
"Confidential"  information  pending  the 
determination  about  its  classification 
which  shall  be  made  by  the  original 
classification  authority  within  30  days. 

§  1 7. 1 5    Classification  in  context  of  related 
infornurtHMi. 

Certain  information  which  would 
otherwise  be  unclassified  may  require 
classification  when  combined  or 
associated  with  other  classified  or 
unclassified  information,  including  that 
which  the  classifier  knows  already  has 
been  officially  released  into  the  public 
domain. 

§17.16    CtessHication  categories. 

(a)  A  determination  to  classify  may  be 
made  only  if  the  information  concerns 
one  or  more  of  the  categories  in 

§  17.16(b)  and  if  the  unauthorized 
disclosure  of  the  information  reasonably 
could  be  expected  to  cause  damage  to 
the  national  security. 

(b)  Information  must  be  considered  for 
classification  if  it  concerns: 

(1)  Military  plans,  weapons,  or 
operations: 

(2)  The  vulnerabilities  or  capabilities 
of  systems,  installations,  projects,  or 
plans  relating  to  the  national  security; 

(3)  Foreign  Government  Information: 

(4)  Intelligence  activities  (including 
special  activities),  sources  or  methods; 

(5)  Foreign  relations  or  foreign 
activities  of  the  United  Stales; 

(6)  Scientific  technological,  or 
economic  matters  relating  to  the 
national  security; 

(7)  United  States  Govenuneiit 
programs  for  safeguarding  nuclear 
materials  or  facilities; 

(8)  Cryptology; 

(9)  A  confidential  source;  or 

(10)  Other  categories  of  information 
which  are  related  to  national  security 
and  which  require  protection  against 
unauthorized  disclosure  as  determined 
by  the  President  by  a  person  designated 
by  the  President  or  by  the  Attorney 
General.  Requests  for  any  such 
additional  category  of  information  shall 
be  forwarded  through  the  Department 
Security  Officer  and  the  Assistant 
Attorney  General  for  Administration  to 


the  Attorney  General  for  approval.  Any 
additional  categories  of  information 
approved  by  the  Attorney  General  must 
be  reported  promptly  to  the  Director  of 
the  Information  Security  Oversight 
Office. 

§17.17    Duration  of  classHicaMoii. 

(a)  Information  shall  be  classified  as 
long  as  required  by  national  secxirity 
considerations.  When  it  can  be 
determined,  a  specific  date  or  event  for 
declassification  shall  be  set  by  the 
original  classification  authority  at  the 
time  the  information  is  originally 
classified. 

(b)  Automatic  dedassilicaban 
determinations  under  predecessor 
orders  shall  remain  valid  unless  the 
classification  is  extended  by  an 
authorized  official  who  has 
classification  authority  over  the 
information.  Any  decision  to  extend  an 
automatic  declassification  shall  be  made 
with  respect  to  individual  documents  or 
categories  of  information.  The 
Department  is  responsible  for  notifying 
holders  of  the  information  of  such 
extensions.  Any  decision  to  extend  this 
classification  on  other  than  a  document- 
by-document  basis  shall  be  reported  to 
the  Department  Security  Officer. 

(c)  Information  marked  for 
declassificatioa  review  under 
predecessor  orders  shall  remain 
classified  until  reviewed  for 
declassification  under  the  {Movisions  of 
this  regulation. 

§  1 7. 1 1    Ciassiflcation  of  Foreign 
Government  Information. 

(a)  Unauthorized  ttisclosure  of  Foreign 
Government  Information  or  the  identity 
of  a  confidential  foreign  source  is 
presumed  to  cause  damage  to  the 
national  security  and,  accordingly,  such 
information  shall  normally  be  assigned  a 
classification  of  at  least  "Confidential." 

(b)  If  the  fact  that  information  is 
Foreign  Government  Information  must 
be  concealed,  a  marking  shall  not  be 
used  and  the  document  shall  be  marked 
as  if  it  were  wholly  of  United  States 
origin. 

§  17.19    ProMI>itions. 

(a)  In  no  case  shall  information  be 
classified  in  order  to  conceal  violations 
of  law,  inefficiency,  or  administrative 
error;  to  prevent  embarrassment  to  a 
person,  organization  or  agency;  or  to 
restrain  competition.  Information  may 
be  classified,  notwithstanding  that  it 
falls  within  the  otherwise  prohibited 
categories  of  this  subsection,  if 
disclosure  would  result  in  damage  to  the 
national  security  as  set  forth  in  §  17.7. 
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(b)  Classification  may  not  be  used  to 
prevent  or  delay  the  release  of 
information  that  does  not  require 
protection  in  the  interest  of  national 
security. 

(c)  Basic  scientific  research 
information  not  clearly  related  to  the 
national  security  may  not  be  classified. 

(d)  Information  may  not  be  classified 
unless  it  is  owned  by,  produced  by  or 
for.  or  is  tmder  the  control  of  the  United 
States  government.  This  prohibition 
does  not  affect  the  provisions  of  Chapter 
17  of  Title  35.  United  States  Code. 

(e)  References  to  classified 
documents,  when  such  references  do  not 
disclose  classified  information,  may  not 
be  classified  or  used  as  a  basis  for 
classification. 

(f)  Information  may  be  classified  or 
reclassified  after  receipt  of  a  request  for 
it  under  the  Freedom  of  Information  Act 
or  the  Mandatory  Review  provisions  of 
this  regulation  (Subpart  C)  if  such 
classification  is  consistent  with  this 
regulation  and  is  authorized  by  the 
Attorney  General  the  Deputy  Attorney 
General,  the  Assistant  Attorney  General 
for  Administration  or  an  official  with 
Top  Secret  classification  authority. 
Classification  authority  under  this 
provision  shall  be  exercised  personally, 
on  a  document-by-document  basis. 

(g)  Markings  other  than  'Top  Secret." 
"Secret,"  or  "Confidential, "  such  as  "For 
Ofiicial  Use  Only."  "Limited  Official 
Use"  or  "Eyes  Only,"  shall  not  be  used 
to  identify  National  Security 
Information.  No  other  term  or  phrase 
shall  be  used  in  conjunction  with  these 
markings,  such  as  "Secret  Sensitive"  or 
"Agency  Confidential,"  to  identify 
National  Security  Information.  The 
terms  Top  Secret,"  "Secret."  and 
"Confidential"  should  not  be  used  to 
identify  nonclassified  Executive  Branch 
information. 

§17.20    Eftact  of  open  publication. 

Appearance  in  the  public  domain  of 
information  currently  classified  or  being 
considered  for  classification  does  not 
preclude  initial  or  continued 
classification.  However,  such 
disclosures  require  reevakiation  of  the 
information  to  determine  whether  the 
publication  has  been  compromised  to 
the  degree  that  downgrading  or 
declassification  is  required.  Similar 
consideration  must  be  given  to  related 
items  of  information  in  all  programs, 
projects,  cases  or  items  incorporating  or 
pertaining  to  the  compromised  items  of 
information.  Holders  should  continue 
classification  until  advised  to  the 
contrary  by  a  competent  Government 
authority. 


§  17.21    Clas«iflc«tk>n  of  previously 
(teclassHiMl  information. 

(a)  Declassified  information,  once 
communicated  as  such  to  a  member  of 
the  public,  may  be  reclassified  only 
when  an  authorized  official  determines 
in  writing  that: 

(1)  The  information  requires 
protection  in  the  interest  of  national 
security;  and 

(2)  The  information  may  be 
reasonably  retrieved  either  voluntarily 
or  by  litigation  from  the  persons  not 
approved  for  access. 

(b)  In  addition,  before  reclassifying 
the  information,  the  authorized  official 
must  consider: 

(1)  The  elapsed  time  following 
disclosure: 

(2)  The  nature  and  extent  of  the 
disclosure; 

(3)  The  ability  to  bring  the  fact  of 
reclassification  to  the  attention  of 
persons  to  whom  the  information  was 
disclosed:  and 

(4)  The  ability  to  prevent  further 
disclosure. 

(c)  All  reclassifications  of  information 
previously  declassified  and  disclosed 
must  be  reported  promptly  to  the 
Department  Security  Officer.  This 
information  must  then  be  reported  by 
the  Department  Security  Officer  to  the 
Director  of  the  Information  Security 
Oversight  Office. 

§  17.22    Requirement  for  issuance  of 
dasamcation  guMes. 

(a)  Executive  Order  12356  requires 
that  classification  guides  be  prepared  to 
facilitate  the  proper  and  uniform 
derivative  classification  of  information 
by  those  heads  of  an  Office.  Board, 
Division  or  Bureau  having  original 
classification  authority.  Such  guides 
shall  be  issued  based  upon  classification 
determinations  made  by  appropriate 
classification  authorities  in  coordination 
with  the  DeparUnent  Security  Officer. 

(b)  Each  classification  guide  must  be 
approved  personally  and  in  writing  by 
the  Assistant  Attorney  General  for 
Administration  or  an  official  who: 

(1)  Has  program  or  supervisory 
responsibility  over  the  information:  and 

(2)  Is  authorized  to  classify 
information  originally  at  the  highest 
level  of  classification  contained  in  the 
guide. 

§  17.23    Waiver  of  classification  guide 
requirements. 

(a")  The  Attorney  General  may  for 
good  cause  grant  and  revoke  waivers  for 
classification  guides  for  specified 
classes  of  documents  or  information. 
Any  waivers  granted  shall  be  reported 
through  the  Department  Security  Officer 


to  the  Director  of  the  Information 
Security  Oversight  Office. 

(b)  The  decision  to  waive  the 
requirement  to  issue  classification 
guides  will  be  based,  at  a  minimum,  on 
an  evaluation  of  the  following  factors: 

(1)  The  ability  to  segregate  the 
specified  classes  of  information; 

(2)  The  impracticality  of  producing  the 
guide  because  of  the  nature  of  the 
information: 

(3)  The  anticipated  lack  of  usage  of 
the  guide  as  a  basis  for  derivative 
classification:  and 

(4)  The  availability  of  alternative 
sources  for  classifying  the  information  in 
a  uniform  manner. 

S  17.24    Classification  guide  components. 

Classification  guides  shall: 

(a)  Identify  the  information  elements 
to  be  protected,  using  categorization  and 
subcategorization  to  the  extent 
necessary  to  ensure  that  the  information 
involved  can  be  readily  and  uniformly 
identified. 

(b)  State  which  of  the  classification 
designations,  i.e..  Top  Secret,  Secret,  or 
Confidential  apply  to  the  identified 
information. 

(c)  State  the  declassification 
instructions  for  each  element  or 
category  of  information  in  terms  of  u 
period  of  time,  future  event,  or  a 
notation  that  the  information  shall  not 
be  automatically  declassified  without 
the  approval  of  the  originating  agency. 

§  17.25    Review  of  classification  guides. 

Classification  guides  shall  be 
reviewed  for  currency  and  accuracy  not 
less  than  once  every  two  years.  If  no 
changes  are  made,  the  originator  or  his 
representative  shall  so  annotate  the 
record  copy  and  show  the  date  of  the 
review.  A  listing  of  all  Department 
classification  guides  in  use  shall  be 
maintained  by  the  Department  Security 
Officer. 

§  17.26    Emergency  classification 
authority; 

(a)  When  an  employee,  contractor, 
licensee  or  grantee  not  authorized  to 
classify  National  Security  Information 
within  the  Department  originates  or 
develops  information  which  requires 
immediate  classification  and 
safeguarding  and  no  authorized 
classifier  is  available,  that  person  shall: 

(1)  Safeguard  the  information  in  the 
manner  prescribed  for  the  intended 
classification. 

(2)  Mark  the  information  (or  cover 
sheet  if  applicable)  with  the  appropriate 
classification. 

(3)  Transmit  the  information  within 
five  working  days  to  the  organization 
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that  hiis  appropriate  subject  matter 
interest  nnd  dassilication  authority.  If  it 
is  qj>t  clear  which  organization  has 
classification  responsibility  for  this 
inforrnation,  it  shall  be  sent  to  the 
Department  Security  Officer.  The 
Department  Security  Officer  shall 
determine  the  organization  having 
primary  subject  matter  interest  and 
forward  the  information  with 
itppropriate  recommendations  to  that 
organization  for  a  classificati«>n 
determination. 

(b)  When  designating  information  as 
classified  with  such  security 
classification  markings,  the 
requirements  pertaining  to  overall 
classification  markings  contained  in  this 
regulation  shall  be  followed. 

fc)  The  organization  with 
clasBiftcation  authority  shall  decide 
within  30  days  whether  to  classify  this 
information. 

§  17.27    Emergency  action. 

If  an  emergency  requires  immediate 
communicatian  of  information  believed 
to  require  classiScation,  such 
information  may  be  transmitted  after 
taking  the  action  prescribed  in  §  17.26. 
Cdrc  shall  be  taken  that  the  security 
clearance  of  the  person  to  whom  the 
classified  material  or  information  is 
bein^  transmitted  is  correspondent  to  or 
liighpr  than  the  initial  classification,  in 
Hccordance  witli  the  provisions  of 
Subpart  C  of  this  regulation. 
Additionally,  the  means  of  transmission 
shall  be  commensurate  with  the  level  of 
the  initial  classification,  as  prescribed  in 
Subpart  G. 

t;  1 7.28    Raising  to  a  higher  level  of 
classif'tcation. 

The  upgrading^  of  classified 
iiifofmalion  to  a  higher  level  than 
previously  determined,  by  offjj:ials  with 
appropriate  authority,  shall  be  followed 
by  prompt  notification  to  all  known 
holders  of  the  information. 

§  17.29    Classification  Of  previously 
undassiffed  information. 

Unclassified  information,  once 
communicated  as  such,  may  be 
classified  only  when  a  classifying 
authority  satisfies  the  requirements 
described  for  upgrading  in  §  17.28  and 
determines  that  control  of  the 
information  has  not  been  lost  by  public 
dissemination  or  access. 

§  17.30    Notificatfoa 

Prompt  notification  of  ail  upgrading 
and  unscheduled  downgrading  actions 
shall  be  provided  to  all  known  holders 
of  the  information. 


Subpart  C— Declassification  and 
Downgrading 

§17.31    Policy. 

Information  shall  be  declassified  or 
downgraded  as  soon  as  national 
security  considerations  permit.  The 
Department  shall  coordinate  its  review 
of  classified  information  with  other 
agencies  that  have  a  direct  interest  in 
the  subject  matter.  Information  that 
continues  to  meet  the  classificatioo 
requirements  prescribed  by  §  17.16 
despite  the  passage  of  time  will  continue 
to  be  protected  in  accordance  with  this 
regulation. 

§17.32    Auttierlty. 

(a)  Information  shall  be  declassiHed 
or  downgraded  by  the  official  who 
authorized  the  original  classification,  if 
that  official  Is  still  serving  in  the  same 
position;  the  originator's  successor;  a 
supervisory  ofGcial  of  either  or  officials 
delegated  such  authority  in  writii\g  by 
the  Attorney  General  or  the  Assistant 
Attorney  General  for  Administration. 

(b)  The  Department  Security  Officer 
shall  ensure  that  a  current  listing  of 
officials  delegated  declassification 
authority  as. prescribed  in  i  17.32(a)  is 
maintained.  If  possible,  this  listing  will 
be  unclassified. 

§  17.33    OedassHlcatlen  by  ttw  Director  of 
the  Inf onnaUon  Secwfty  OvareigM  Office. 

If  the  Director  of  the  Information 
Security  Oversight  Office  determines 
that  Department  information  is 
classified  in  violation  of  Executive 
Order  12356,  the  Director  may  require 
the  information  to  be  declassified  by  the 
Department.  Any  such  dectsion  by  flie 
Director  may  be  appealed  to  the 
National  Security  Council,  through  the 
Department  Review  Committee.  The 
information  shall  remain  classified  until 
the  appeal  is  decided. 

§  17.34    SystenMtic  review  for 
declassification. 

Executive  Order  12356  requires  the 
Archivist  of  the  United  States,  in 
accordance  with  established 
procedures,  to  conduct  systematic 
reviews  for  declassification  of  classified 
information  accessioned  into  the 
National  Archives  and  classified 
Presidential  papers  and  records  under 
control  of  the  Archivist. 

§  17.35    Systematic  review  responsibilities. 
(a)  The  Attorney  General  shall: 
(1)  Issue  guidelines  to  assist  the 
Archivist  of  the  United  States  for 
systematic  declassification  review  and. 
if  applicable,  downgradiiig  of  classified 
information  originated  by  the 
Department.  These  guidelines  shall  be 
developed  in  coDstiitaiion  with  the 


Archivist  and  the  Director  of  the 
Information  Security  Oversight  Office; 

(2)  E)esignate  experienced  personnel 
to  provide  timely  assistance  to  the 
Archriist  in  the  systematic  review 
process;  and 

(3)  Review  and  update  guidelines  for 
systematic  declassification  review  and 
downgrading  at  least  every  five  years 
unless  earlier  review  is  requested  by  the 
Archivist. 

(b)  The  Attorney  General  may  issue, 
in  consultation  with  the  Archivist  of  the 
United  States  and  the  Director  of  the 
Information  Security  Oversight  Office, 
specific  systematic  declassification 
review  guidelines  for  Foreign 
Government  Information  over  which  the 
Attorney  General  has  declassification 
authority.  These  guidelines  shall  be 
reviewed  and  updated  every  five  years 
unless  earlier  review  is  requested  by  the 
Archivist. 

(c)  The  Department  may  conduct 
intonai  systematic  review  programs  for 
classified  information  originated  by  its 
organizations  contained  in  records 
determined  by  the  Archivist  of  the 
United  States  to  be  permanently 
valuable  but  that  have  not  been 
accessioned  into  die  National  Archives 
of  the  United  States. 


§17.36    Syi 


reviewf  pfocedurea. 


(aj  Only  permanently  valuable 
records  shall  be  subjected  to  systematic 
review  for  declassification.  Classified 
nonpermanent  records  that  are 
scheduled  to  be  retained  for  more  than 
30  years  need  not  be  systematically 
reviewed,  but  shall  be  reviewed  for 
declassification  upon  request. 

(b)  The  Attorney  General^  through  the 
Department  Security  Officer,  shall 
require  that  all  classified  records  30 
years  old  or  older,  whether  held  in 
storage  areas  under  Department  control 
or  in  Federal  Records  Centers,  be 
surveyed  to  identify  those  that  require 
scheduling  for  future  dispositioiu  The 
Security  Programs  Managers  and 
Records  Management  OfiQcials  shall 
coordinate  this  effort  with  the 
Department  Security  Officer  and 
Department  Records  Management 
O^cials.  respectively. 

(c)  All  Department  information 
accessioned  into  the  National  Archives 
and  Records  Service  that  is  permanently 
valuable  and  more  than  30  years  old  is 
to  be  systematically  reviewed  for 
declassification  by  the  Archivist  of  the 
United  States  (nsing  the  goideKnes 
issued  pursuant  to  §  17.35(a))  with  the 
assistance  of  the  Department's 
personnel  designated  for  that  purpose 
porsuant  to  §  17.35. 
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(d)  The  Security  Programs  Managers 
shall  receive  from  the  Archivist  of  the 
United  States  information  which 
requires  the  originating  agency's 
determination  for  declassification  or 
information  which  the  Department's 
systematic  review  guidelines  state  shall 
not  be  automatically  declassified  after 
30  years  without  review  by  the 
Department.  Security  Programs 
Managers  within  the  Office.  Board. 
Division  or  Bureau  with  primary 
jurisdiction  over  the  classified 
information  either  received  from  the 
Archivist  or  in  the  Office,  Board, 
Division  or  Bureau's  custody,  over  30 
years  old,  shall  proceed  as  follows: 

(1)  Classified  information  over  which 
the  Office,  Board.  Division  or  Bureau 
exercises  exclusive  or  final  original 
classification  authority  and  which,  in 
accordance  with  the  systematic  review 
guidelines  developed  under  this  section, 
is  to  be  declassified,  shall  be  marked 
and  handled  as  such. 

(2)  Classified  information  over  which 
the  Office.  Board,  Division  or  Bureau 
exercises  exclusive  or  Rnal  original 
classification  authority,  and  which  the 
head  of  such  organization  recommends 
should  be  kept  protected,  shall  be 
identified  under  appropriate  category 
headings. 

§17.37    Mandatory  fvlew  f Of 
dactassHicaMon. 

(a)  Upon  request  by  a  United  States 
citizen,  a  permanent  resident  alien,  a 
Government  agency  or  a  State  or  local 
government  to  declassify  and  release 
information  classified  under  the 
provisions  of  Executive  Order  12356. 
such  information  shall  be  subject  to 
mandatory  review  by  the  originating 
Office.  Board.  Division  or  Bureau  for 
possible  declassification  in  accordance 
with  the  procedures  of  this  subpart. 

(b)  Mandatory  declassification  review 
requests  for  cryptologic  information  and 
information  concerning  intelligence 
activities  (including  special  activities)  or 
intelligence  sources  or  methods  shall  be 
processed  solely  in  accordance  with 
special  procedures  issued  by  the 
Siecretary  of  Defense  or  the  Director  of 
Central  Intelligence.  ^ 

(c)  The  Department,  upon  conducting 
a  mandatory  review  for  declassiHcation. 
shall  declassify  information  no  longer 
requiring  protection  under  this 
regulation.  This  information  will  be 
released  unless  withholding  is  otherwise 
authorized  under  applicable  law. 

§17.38    Mandatory  review  for  Presidential 


(a)  Information  which  was  originated 
by  the  President,  the  White  House  Staff, 
by  committees,  commissions  or  boards 


appointed  by  the  President,  or  others 
speciflcally  providing  advice  and 
counsel  to  a  President  or  acting  on 
behalf  of  the  President  is  exempted  from 
mandatory  review  for  declassification 
under  the  provisions  of  §  17.37. 

(b)  Information  described  in  §  17.3d(a) 
that  is  under  control  of  the  Archivist  of 
the  United  States  or  the  Administrator 
of  the  General  Services  Administration 
is  subject  to  review  by  the  Archivist  for 
declassification  or  downgrading.  This 
review  will  be  in  accordance  with 
procedures  developed  by  the  Archivist 
which  shall  provide  for  consultation 
with  the  Department  in  matters  of 
primary  subject  interest  to  this 
Department. 

(c)  Decisions  by  the  Archivist  of  the 
United  States  may  be  appealed  to  the 
Director  of  the  Information  Security 
Oversight  Office.  When  the  Department 
has  primary  subject  matter  interest,  it 
shall  be  notified  promptly  of  the 
Director's  decision  on  such  appeals  and 
may  further  appeal  to  the  National 
Security  Council.  The  information  shall 
remain  classified  pending  a  prompt 
decision  on  the  appeal. 

§  17.39    Mandatory  review  for  Foreign 
Government  Informatioa 

Except  as  provided  in  this  section,  the 
Department  shall  process  mandatory 
declassification  review  requests  for 
classified  records  containing  Foreign 
Government  Information  in  accordance 
with  S  17.41.  The  agency  that  initially 
received  or  classified  the  Foreign 
Government  Information  shall  be 
responsible  for  making  a 
declassification  determination  after 
consultation  with  concerned  agencies.  If 
the  Office,  Board,  Division  or  Bureau 
receiving  the  request  did  not  originally 
receive  or  classify  the  Foreign 
Government  Information,  if  shall  refer 
the  request  to  the  appropriate  agency  for 
action.  Consultation  with  the  foreign 
originator  through  appropriate  channels 
may  be  necessary  prior  to  final  action 
on  the  request.  See  Subpart  F  for 
additional  procedures  for  Foreign 
Government  Information. 

§  17.40    Submission  of  requests  for 
marMlatory  review. 

Requests  for  mandatory  review  of 
classified  information  shall  be  submitted 
in  accordance  with  the  following 
procedures. 

(a)  Requests  for  mandatory 
declassification  review  under  this 
Subpart  shall  be  submitted  to  the 
Director,  Office  of  Information  and 
Privacy,  Office  of  Legal  Policy,  10th  and 
Constitution  Avenue,  NW..  Washington, 
DC  20530.  The  Office  of  Information  and 
Privacy  shall  promptly  forward  such 


requests  to  the  Office.  Board,  Division  or 
Bureau  concerned,  provided: 

(1)  A  department  (any  agency  of  the 
Government  or  other  governmental  unit) 
or  employee  thereof,  or  a  United  States 
citizen  or  permanent  resident  alien 
requests  the  review. 

(2)  The  request  is  in  writing  and 
reasonably  describes  the  classified 
information  or  material  with  sufficient 
particularity  to  enable  the  Department 
to  identify  it. 

(3)  The  classified  information  or 
material  can  be  located  with  a 
reasonable  amount  of  e^ort. 

(b)  When  the  description  in  a  request 
is  deficient,  the  requester  should  be 
asked  to  provide  as  much  additional 
identifying  information  as  possible. 
Before  denying  a  request  on  the  basis 
that  the  information  or  material  is  not 
obtainable  with  a  reasonable  amount  of 
effort,  the  requester  should  also  be 
asked  to  limit  his  request  to  information 
or  material  that  is  reasonably 
obtainable.  If  the  requester  then  fails  to 
describe  the  information  or  material  he 
seeks  with  sufficient  particularity,  or  if  it 
cannot  be  obtained  with  a  reasonable 
amount  of  effort,  the  requester  shall  be 
notified  of  the  reasons  why  no  action 
will  be  taken  and  of  his  right  to  appeal 
the  decision  to  the  Department  Review 
Committee. 

(c)  The  Office  of  Information  and 
Privacy  shall  assign  the  request  to  the 
appropriate  Office.  Board,  Division  or 
Bureau  within  the  Department  for 
action,  and  shall  immediately 
acknowledge  receipt  of  the  request  to 
the  requester  in  writing.  The  Office, 
Board,  Division  or  Bureau  concerned 
shall  thereafter  make  a  determination 
within  60  days  of  receipt  of  the  request 
or  shall  explain  to  the  requester  the 
reasons  why  further  time  is  necessary 
(including  where  consultation  with  other 
agencies  »s  required  pursuant  to 

§  17.46(b)).  Unless  there  are  unusual 
circumstances,  the  Department  will 
make  a  final  decision  within  one  year 
from  receipt  of  the  request.  If  at  the  end 
of  one  year  from  receipt  of  the  request 
for  review  no  determination  has  been 
made,  the  requester  may  apply  to  the 
Department  Review  Committee  for  a 
determination. 

(d)  If  the  Office,  Board,  Division  or 
Bureau  determines  that  continued 
classification  is  required,  the  requester 
shall  promptly  be  notified,  and, 
whenever  possible,  provided  with  a 
brief  statement  as  to  why  the  requested 
information  or  material  cannot  be 
declassified.  The  requester  may  appeal 
any  such  determination  to  the 
Department  Review  Committee  and  the 
notice  of  determination  shall  advise  him 


of  this  right  If,  after  appeal  by  the 
requester,  the  Oeftartment  Review 
Cornmiltee  determines  that  continued 
classification  is  required,  it  shall 
promptly  notify  the  requester. 

(e)  After  review,  the  information  or 
any  reasonably  segregable  portion 
thereof  that  no  longer  requires 
protection  under  this  regulation  shall  be 
declassified  and  released  to  the 
requester  unless  withholding  is 
otherwise  warranted  under  applicable 
law.  If  the  information,  although 
declassiRed,  is  withheld,  the  requester"^ 
shall  be  given  a  brief  statement  as  to  the 
reasons  for  denial  and  a  notice  of  the 
right  to  appeal  the  determination  to  the 
Office  of  Information  and  Privacy. 

(f)  Appeals  are  to  be  sent  to  the  Office 
of  Information  and  Privacy,  Office  of 
Legal  Policy,  10th  and  Constitution 
Avenue,  NW.,  Washington.  DC  2053a 
All  appeals  of  denials  must  be  filed  with 
the  Department  within  60  days  in  order 
to  be  considered  and  each  notification 
to  a  requester  must  contain  a  notice  to 
that  effect. 

(g)  In  making  its  determinations 
concerning  requests  for  declassification 
of  classified  information,  the 
Department  Review  Committee  shall 
impose,  for  administrative  purposes,  the 
burden  of  proof  on  the  originating 
Office,  Board,  Division  or  Bureau  to 
show  that  continued  classification  is 
warranted. 

(h)  Requests  for  declassification 
which  are  submitted  under  the 
provisions' of  the  Freedom  of 
Information  Act,  or  Privacy  Act  of  1974, 
shall  be  processed  in  accordance  with 
the  provisions  of  those  Acts. 

§  17.41    Infonnation  clasnifled  by 
agencies  ottier  than  the  Department 
sul>i«et  to  mandatory  ravlcw. 

(a)  When  the  Office,  Board,  Division 
or  Bureau  receives  a  request  from  the 
Office  of  Information  and  Privacy  for 
information  in  Etepartment  custody  that 
involves  information  classified  by 
another  agency,  it  shall  forward  the 
request  to  the  appropriate  agency  for 
review.  The  forwarding  Department 
organization  shall  include  a  copy  of  the 
document  containing  the  information 
requested,  where  practicable,  and  its 
recommendation  to  withhold  any  of  the 
information,  where  appropriate. 

(b)  Unless  the  agency  that  classified 
the  information  objects  on  grounds  that 
its  association  with  the  information 
requires  protection  in  the  interest  of 
national  security,  the  Office,  Board, 
Division  or  Bureau  shall  also  notify  the 
requester  of  the  referral 

(c)  Where  the  agency  that  classified 
the  information  obiects  on  the  grounds 
that  its  association  with  the  information 


requires  protection  in  the  interest  of 
national  security,  the  Office.  Board. 
Divison  Bureau  shall  not  notify  the 
requester  of  the  referral.  After  the 
agency  that  classified  the  information 
completes  its  review  (in  coordinatton 
with  other  agencies  that  have  a  direct 
interest  m  the  subject  matter)  and 
informs  the  Department,  a  response 
shall  be  sent  by  the  Office,  Board, 
Division  or  Bureau  to  the  requester  in 
accordance  with  $  17.40  or  comparable 
procedures. 

§  17.42    Mandatory  review  appaaL 

The  Director,  Office  of  Information 
and  Privacy,  shall  establish  detailed 
procedures  that  will  normally  enable 
action  within  30  working  days  upon  all 
appeals  of  denials  of  requests  for 
declassification.  These  procedures  shall 
provide  for  meaniitgful  appellate 
consideration  by  the  Department 
Review  Committee.  In  accordance  with 
these  procedures,  the  Department  shall 
determine  whether  continued 
classification  is  required  in  whole  or  in 
part,  notify  the  requester  of  the 
determination,  and  make  available  any 
information  that  is  a  declassified  and 
otherwise  releasable.  If  continued 
classification  is  required  under  the 
provisions  of  section  3.1  of  Executive 
Order  12356,  the  requester  shall  be 
notified  of  the  reasons  therefor.  If 
requested,  the  Department  shall  also 
communicate  the  appeal  of  denial 
determination  to  any  referring  agency. 

§17.43    Fees. 

If  the  request  requires  the  rendering  of 
services  for  which  fair  and  equitable 
fees  may  be  charged  pursuant  to  31 
U.S.C.  9701,  such  fees  may  be  imposed 
at  the  discretion  of  the  Office  of 
Information  and  Privacy,  in  accordance 
with  the  schedule  set  forth  in  28  CFR 
16.9(b). 

§  17.44    Confinnation  of  existence  of 
elasslfiad  Information. 

The  Department  shall  refuse  to 
confirm  or  deny  the  existence  or 
nonexistence  of  requested  information 
whenever  the  fact  of  its  existence  or 
nonexistence  is  itself  classifiable  under 
this  regulation. 

§  1 7.45    Material  officially  transf errad. 

In  the  case  of  classified  information  or 
material  transferred  by  or  pursuant  to 
statute  or  Executive  order  from  one 
department  or  agency  to  another  in 
conjunction  with  a  transfer  of  functions 
(as  distinguished  iratn  transfers  merely 
for  the  purpose  of  storage),  the  receiving 
department  or  agency  shall  be  deemed 
to  be  the  original  classifying  authority 


over  such  material  for  purposes  of 

downgrading  and  declassification. 

§17.46    Matwiaino(offlciaMytransf«rr«L 

(a)  When  any  Office.  Board.  Division 
or  Bureau  of  the  Department  has  in  its 
possession  any  classified  information  or 
material  originated  in  an  agency  or 
department  outside  of  the  Department, 
which  has  since  ceased  to  exist,  and 
whose  files  and  other  property  have  not 
been  officially  transferred  to  another 
agency  or  department  within  the 
meaning  of  S  17.45,  the  head  of  the 
Office.  Board,  Division  or  Bureau  (or 
his/her  designee)  with  custodial 
jurisdiction  over  the  information  shall 
have  the  authority  to  declassify  or 
downgrade  such  information.  In 
addition,  if  it  is  impossible  for  the 
possessing  Office.  Board,  Division  or 
Bureau  of  the  Department  to  identify  the 
originating  agency,  and  a  review  of  the 
material  indicates  that  the  classified 
infonnation  contained  therein  should  be 
downgraded  or  declassified,  the  head  of 
the  Office,  Board,  Division  or  Bureau 
concerned  (or  his/her  desi^ee)  shall 
have  the  authority  to  declassify  or 
downgrade  such  classified  information. 

(b)  When  it  appears  probable  that 
another  department  or  agency  may  have 
a  substantial  interest  in  wheUier  the 
classification  of  any  particular 
information  should  be  maintained,  the 
possessing  Office,  Board,  Division  or 
Bureau  within  the  Department  shall  not 
exercise  the  declassificatioa  authority 
discussed  in  §  17.46(a).  except  following 
consultation  with  the  other  department 
or  agency,  until  60  days  after  the  Office. 
Board,  Division  or  Bureau  concerned  has 
notified,  in  writing,  such  other 
department  or  agency  of  the  nature  of 
the  information  and  of  its  intention  to 
downgrade  or  declassify  the  infonnation 
concerned.  During  such  a  GO-day  period, 
the  other  department  or  agency  may,  if  it 
so  desires,  express  its  objections  to 
downgrading  or  declassifying  the 
particular  information;  however,  the 
authority  to  make  the  ultimate  decision 
shall  reside  with  the  head  of  the 
possessing  Office.  Board.  Division  or 
Bureau  (or  his  designee). 

(c)  Classification  guidance  may  be 
sought  from  appropriate  officials  of  the 
Office.  Board.  Division  or  Bureau 
concerned,  from  the  Department 
Security  Officer  or  finm  the  Department 
Review  Committee,  in  such  instances,  as 
described  in  this  Subpart.  In  cases  of 
conflict,  the  Department  Review 
Comnyttee  shall  be  the  resolving 
authority. 
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§  17.47    MomwtkMt  transferred  for 
storsQC  or  lolkoiiMiil. 

(a)  Insofar  as  practicable,  documents 
containing  classified  information  shall 
be  reviewed  to  determine  whether  or 
not  such  information  can  be 
downgraded  or  declassified  prior  to 
being  forwarded  to  the  Archives  of  the 
United  States  for  permanent 
preservation.  When  such  a  review  is 
complete,  certification  of  classification 
review  shall  be  entered  on  or  affixed  to 
the  transmittal  form  or  on  the  document 
itself  by  an  authorized  classifying  or 
declassifying  official.  Appropriate 
markings  reflecting  downgrading  or 
declassification  shall  also  be  indicated, 
pursuant  td  S  17.66,  on  each  document 
reviewed. 

(b)  Classified  information  transferred 
to  the  General  Services  Administration 
for  accession  into  the  archives  of  the 
United  States  shall  be  downgraded  or 
declassified  by  the  Archivist  of  the 
United  States  in  accordance  with 
Executive  Order  12356,  the  directives  of 
the  Information  Security  Oversight 
Office,  and  Department  guidelines 
pursuant  to  §  17.36. 

§  17.49    Downgrsdkig  upon 
reconsMenrtion. 

Classified  information  that  is  not 
marked  for  automatic  downgrading  may 
be  assigned  a  lower  classification 
designation  by  the  originator  or  by  an 
official  authorized  to  declassify  the 
same  information  (see  §  17.32).  Notice  of 
downgrading  shall  be  provided  to 
known  holders  of  the  information  to  the 
extent  practicable. 

§17.49    Notification  of  cfwnges  to  a  lower 
classification  or  dedasaification. 

(a)  When  documents  containing 
classified  information  have  been 
properly  marked  with  specific  dates  or 
events  for  declassification,  it  is  not 
necessary  to  issue  notices  of 
declassification  to  any  holders. 
However,  when  a  downgrading  or 
declassification  action  is  taken  earlier 
than  originally  scheduled,  the  authority 
making  such  changes  shall  ensure 
prompt  notification  to  all  addressees  to 
whom  the  information  or  material  was 
originally  transmitted.  The  notification 
shall  specify  the  marking  action  to  be 
taken,  the  authority  therefor  and  the 
effective  date.  Upon  receipt  of 
notification,  recipients  shall  effect  the 
proper  changes  and  shall  notify 
addressees  to  whom,  it  turn,  they  have 
transmitted  the  classified  information  or 
material. 

(b)  Automatic  declassification 
determinations  under  predecessor 
orders  remain  valid,  unless  extended 
pursuant  to  §  17.17,  and  the  information 


will  be  downgraded  or  declassified 
without  notification  to  holders. 

§17.50    Foreign  Relations  series. 
Heads  of  the  Offices,  Boards, 
Divisions  and  Bureaus  should  assist  the 
Department  of  State  in  its  preparation  of 
the  Foreign  Relations  of  the  United 
States  series  by  facilitating  access  to 
appropriate  classified  material  in  their 
custody  and  by  expediting 
declassification  review  of  documents 
proposed  for  inclusion  in  the  Foreign 
Relations  of  the  United  States. 

Subpart  D— Identification  and  IMariting 

§  17.51    Policy. 

(a)  Information  determined  to  require 
classification  protection  under  the 
provisions  of  this  regulation  shall  be  so 
designated.  These  designations  shall 
also  be  affixed  to  material  other  than 
paper  documents,  or  the  originator  shall 
provide  holders  or  recipients  of  the 
information  with  written  instructions  for 
protecting  the  information. 

(b)  Identification  and  markings  shall 
not  be  used  when  the  markings  would 
reveal  a  confidential  source  or 
relationship  not  otherwise  apparent  in 
the  documents. 

(c)  Information  assigned  a  level  of 
classification  under  predecessor  orders 
shall  be  considered  as  classified  at  that 
level  of  classification  despite  the 
omission  of  other  required  markings. 
Omitted  markings  may  be  inserted  on  a 
document  by  the  officials  specified  in 
section  3.1(b)  of  Executive  Order  12356. 

§  17.52    Marking  documents  (general). 

(a)  At  the  time  of  original 
classification,  the  following  shall  be 
shown  on  the  face  of  originally 
classsified  documents: 

(1)  One  of  the  three  classification 
levels  defined  in  §  17.7; 

(2)  The  identity  of  the  original 
classification  authority,  unless  he  or  she 
is  the  signer  or  approver  of  the 
document; 

(3)  The  "Department  of  Justice"  and 
the  Office,  Board,  Division  or  Bureau  of 
origin;  and 

(4)  Either  the  date  or  event  for 
declassification  or  the  caveat, 
"Originating  Agency's  Determination 
Required." 

(b)  Should  any  downgrading  markings 
or  action  be  made  or  be  scheduled  to  be 
taken,  the  date  the  downgrading  should 
be  shown  on  the  face  of  the  document. 

(c)  At  the  time  of  origin,  paper  copies 
of  derivatively  classified  documents 
shall  show  on  their  face: 

(1)  The  source  of  classification,  i.e.,  a 
source  document(s]  or  classification 
guide.  If  classification  is  derived  from 


more  than  one  source,  the  phrase 
"multiple  sources"  will  be  shown  and 
the  identification  of  each  source  will  be 
maintained  with  the  file  or  records  copy 
of  the  document: 

(2)  The  identity  of  the  office  within  the 
Department  originating  the  derivatively 
classified  document; 

(3)  The  overall  classification  of  the 
document; 

(4)  The  date  or  event  for  automatic 
declassification  which  shall  be  carried 
forward  from  the  source  material  or 
classification  guide.  If  the  classification 
is  derived  from  multiple  sources,  the 
latest  date  or  event  for  declassification 
to  the  various  source  documents  shall  be 
applied  to  the  new  document. 

(d)  Foreign  Government  Information 
shall  either  retain  its  orginal 
classification  or  be  assigned  a  United 
States  classification  that  shall  ensure  a 
degree  of  protection  at  least  equivalent 
to  that  required  by  the  entity  that 
furnished  the  information. 

(e)  In  addition  to  the  foregoing,  paper 
copies  of  classified  documents  shall  be 
marked  as  prescribed  in  this  Subpart  or 
in  Subpart  F  if  the  document  contains 
Foreign  Government  Information.  Such 
notations  shall  be  carried  forward  from 
source  documents  to  derivatively 
classified  documents  when  appropriate. 

§  17.53    Marking  ttte  document  with  the 
identity  of  classifier. 

(a)  Identification  of  a  classification 
authority  shall  be  shown  on  the 
"Classified  by"  line  prescribed  under 
§  17.66  and  shall  be  such  that,  standing 
alone,  it  is  sufficient  to  identify  a 
particular  official,  source  document  or 
classification  guide. 

(1)  If  any  information  in  a  document 
or  material  is  classified  as  an  act  of 
original  classification,  the  classification 
authority  who  made  the  determination 
shall  be  identified  on  the  "Classified  by" 
line,  unless  the  classifier  if  also  the 
signer  or  approver  of  the  document. 

(2)  If  the  classification  of  all 
information  in  a  document  or  material  is 
derived  from  a  single  source  (for 
example,  a  source  document  or 
classification  guide],  the  "Classified  by" 
line  shall  identify  the  source  of  original 
classification  or  classification  guide,  . 
including  its  date. 

(3)  If  the  classification  of  information 
contained  in  a  document  or  material  is 
derived  from  more  than  one  source 
document,  classification  guide,  or 
combination  thereof,  the  "Classified  by" 
line  shall  be  marked  "multiple  sources" 
and  identification  of  all  such  sources 
shall  be  maintained  with  the  file  or 
record  copy  of  the  document. 
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(4)  If  an  official  with  requisite 
classification  authority  has  been 
designated  by  the  head  of  an  Office. 
Board,  Division  or  Bureau  to  approve 
security  classifications  assigned  to  all 
information  leaving  that  component,  the 
name  and  title  of  that  designated  official 
shall  be  shown  on  the  "Classified  by" 
line.  The  designated  official  shall 
maintain  records  adequate  to  support 
derivative  classification  actions  by  other 
organizations. 

(5)  If  the  identification  of  the  classifier 
in  itself  is  classified  information,  a 
substitute  identifier  can  be  used 
provided  that  adequate  records  are 
maintained  by  the  classifying 
organization  to  identify  the  classifier  by 
name. 

(b)  Guidance  concerning  the 
identification  of  the  classification 
authority  on  electronically  transmitted 
messages  is  contained  in  §  17.60. 

§  17^    Overall  and  paga  marking. 

(a)  Except  as  otherwise  specified  for 
working  pa(>ers,  the  highest 
classification  of  a  document,  whether  or 
not  permanently  bound,  or  any  copy  or 
reproduction  thereof,  shall  be 
conspicuously  marked,  stamped  or 
affixed  permanently  at  the  top  and 
bottom  on  the  outside  of  the  front  cover 
(if  any),  on  the  title  page  (if  any),  on  the 
first  page,  and  on  the  outside  of  the  back 
cover  (if  any).  Each  interior  page  shall 
be  marked  with  the  designation 
"UNCLASSIFIED"  when  appropriate. 

(b)  As  an  alternative,  the  highest 
classification  of  the  document  may  be 
conspicuously  marked  or  stamped  at  the 
top  and  bottom  of  each  interior  page 
(regardless  of  the  actual  classification  of 
the  information  contained  on  that  page), 
provided  that  such  marking  is  necessary 
to  achieve  reproduction  efficiency  and 
that  the  particular  information  in  the 
interior  pages  to  which  classification  is 
assigned  is  otherwise  sufficiently 
identified  consistent  with  the  intent  of 

§  17.56.  In  no  event  shall  the  overall 
cla8.tification  marking  of  a  page  take  the 
place  of  the  classification  marking  of 
portions  of  the  page  marked  with  lower 
levels  of  classification. 

§  17.55    Marking  components  of 
documents. 

When  major  components  of  complex 
documents  are  likely  to  be  used 
separately,  each  major  component  shall 
be  marked  as  a  separate  document. 
Examples  include:  Each  annex, 
appendix,  or  similar  component  of  a 
plan  or  program;  attachments  and 
appendices  to  a  memorandum  or  letter; 
and  each  mnjor  part  of  a  report 


§17^    Paragraph  or  portion  RMrWng. 

(a)  Each  section,  part  or  paragraph,  of 
a  classified  document  shall  be  marked 
to  show  the  level  of  classification  of  the 
information  contained  in  or  revealed  by 
it,  or  that  it  is  unclassified  Portions  of 
documents  shall  be  marked  in  a  manner 
that  eliminates  doubt  as  to  which 
portions  contain  or  reveal  classified 
information. 

(1)  Classification  levels  of  paragraphs 
or  portions  of  a  document  shall  be 
shown  by  placing  a  parenthetical 
designator  immediately  preceding  or 
following  the  text  that  it  governs.  In 
marking  sections,  parts,  paragraphs, 
subparagraphs,  or  similar  portions,  the 
parenthetical  designators  "(TS)"  for  Top 
Secret.  "(S)"  for  Secret,  and  "(C)"  for 
Confidential,  shall  be  used. 

(2)  When  appropriate,  the  symbol  "U" 
for  Unclassified  may  be  used,  provided 
its  use  or  nonuse  is  consistent 
throughout  the  document  Where 
required  the  symbols  "RD"  for 
Restricted  Data  and  "FRD"  for  Formerly 
Restricted  Data  shall  be  added,  e.g..  "(S- 
RD)"  or  "(C-FRD)."  In  addition,  portions 
that  contain  Critical  Nuclear  Weapon 
Design  Information  will  be  marked 
"CNWDI"  following  the  dassification. 

(b)  Illustrations,  photographs,  figures, 
graphs,  drawings,  charts  and  similar 
portions  of  classified  documents  will  be 
clearly  marked  to  show  their 
classification  or  unclassified  status. 
Such  markings  shall  not  be  abbreviated 
and  shall  be  prominent  and  placed 
within  or  contiguous  to  the  portion. 
Captions  of  such  portions  shall  be 
marked  on  the  basis  of  their  content 
alone,  by  placing  the  symbol  "(TS)," 
"(S),"  "(C),"  or  "(U)"  immediately 
preceding  the  caption. 

(c)  If  the  application  of  parenthetical 
designation  marking  is  determined  to  be 
impracticable,  the  document  shall 
contain  a  statement  sufficient  to  identify 
the  information  that  is  classified  and  the 
level  of  such  classification.  When  all 
portions  of  a  classified  document  are 
classified  at  the  same  level,  this  fact 
may  be  indicated  by  a  statement  to  that 
effect,  which  is  included  in  the 
document. 

(d)  When  elements  of  information  in 
one  portion  require  different 
classifications,  but  segregation  into 
separate  portions  wouJd  destroy 
continuity  or  context,  the  highest 
classification  required  for  any  item  shall 
be  applied  to  that  portion  or  paragraph.    • 

(e)  The  Attorney  General  may,  for 
good  cause  and  in  writing,  grant  and 
revoke  waivers  of  the  foregoing  portion 
marking  requirements. 

(1)  Requests  for  a  waiver  of  portion 
marking  requirements  shall  be 


submitted  to  the  Department  Security 
Officer  from  the  Security  Programs 
Managers  and  shall  include  the 
following: 

(i)  Identification  of  the  information  or 
class  of  documents  for  which  the  waiver 
is  sought; 

(ii)  A  detailed  explanation  of  why  the 
waiver  should  be  granted; 

(iii)  The  written  determination  of  the 
Office,  Board,  Division  or  Bureau  that 
the  anticipated  dissemination  of  the 
information  or  class  of  documents  for 
which  the  waiver  is  sought  is  minimal; 
and 

(iv)  The  extent  to  which  such 
information  subject  to  the  waiver  may 
be  a  basis  for  derivative  classification  in 
future  documents. 

(2)  If  there  is  some  other  basis  to 
conclude  that  the  potential  benefits  of 
portion  markings  are  clearly  outweighed 
by  the  increased  administrative 
burdens,  a  letter  to  the  Department 
Security  Officer  from  the  Security 
Programs  Manager  should  be  submitted 
setting  forth  the  circumstances. 

(3)  The  Director  of  the  Information 
Security  Oversight  Office  shaD  be 
notified  by  the  Department  Security 
Officer  of  any  waivers. 

i^7S7    SiiblactsandlMaaofdoctanents. 

Subjects  or  titles  of  classified 
documents  must  be  marked  with  the 
appropriate  symbol,  "(TS),"  "(S)."  "(C)," 
or  "[\J)"  and  shall  be  placed 
immediately  to  (he  right  of  such  subjects 
or  titles.  When  applicable,  other 
appropriate  symbols,  e.g.,  "(RD)"  and 
"(FRD),"  shall  be  added.  Every  effort 
should  be  made  to  use  unclassified  titles 
or  subjects.  However,  if  a  title  or  subject 
requires  classification,  an  unclassified 
identifier  may  be  assigned  to  facilitate 
reference. 

§17.58    RIes,  folders  or  groups  of 
documents. 

Files,  folders  or  groups  of  documents 
shall  be  marked  conspicuously 
according  to  the  highest  classification  of 
any  classified  document  included 
therein.  Document  cover  sheets  may  be 
used  for  this  purpose. 

§  17.59    Transmittal  documents. 

A  transmittal  document  shall  carry  on 
its  face  a  prominent  notation  as  to  the 
highest  classification  of  the  information 
transmitted  with  it  and  a  legend 
showing  the  classification,  if  any.  of  the 
transmittal  document  standing  alone. 
For  example,  an  unclassified  document 
that  transmits  a  classified  document 
shall  bear  a  notation  substantially  as 
follows:  "UNCLASSIFIED  WHEN 
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CLASSIFIED  ENCLOSURE  IS 
REMOVED." 


§17.60 

It  is  recognized  that  marking  some 
electronically  transmitted  classifled 
messages  poses  serious  technical 
problems,  requiring  certain  exceptions. 
However,  every  reasonable  effort  shall 
be  made  to  mark  such  messages 
consistent  with  the  provisions  of  this 
Subpart.  Message  abbreviations 
examples  are  included  in  §  17.66. 

§17.61    TranataUon*. 

Translations  of  United  States 
classiHed  information  into  a  language 
other  than  English  shall  be  marked  to 
show  the  United  States  as  the  country  of 
origin,  with  the  appropriate  United 
States  classification  markings  and  the 
foreign  language  equivalent. 

§17.62    Marfclngt  on  special  categoiiM  Of 


(a)  Security  classiHcation  and 
declassification  instructions  assigned  by 
the  classiHer  shall  be  consistent  with 

§  17.51.  In  addition  to  use  of  a  stamped 
marking,  classification  levels  may  be 
printed,  written,  painted,  or  affixed  by 
'means  of  a  tag.  sticker,  decal  or  similar 
device,  on  classified  material  other  than 
paper  copies  of  documents,  with 
preference  given  to  the  most  durable. 

(b)  If  marking  the  material  or 
container  is  not  practicable,  written 
notification  of  the  security  classification 
and  declassification  instructions  shall 
be  furnished  to  recipients.  The  following 
procedures  for  marking  various  kinds  of 
material  containing  classified 
information  are  not  all  inclusive  and 
may  be  varied  to  accommodate  the 
physical  characteristics  of  the  material 
containing  the  classified  information  as 
well  as  organizational  and  operational 
requirements. 

§17.63    Cttarts,  maps  and  drawings. 

Charts,  maps  and  drawings  shall  bear 
the  appropriate  classification  marking 
under  the  legend,  title  block  or  scale,  in 
a  manner  that  differentiates  between  the 
overall  classification  of  the  docimient 
and  the  classification  of  the  legend  or 
title  itself.  The  higher  of  these  markings 
shall  be  inscribed  at  the  top  and  bottom 
of  each  such  document.  If  folding  or 
rolling  charts,  maps  or  drawings  would 
obscure  the  classification  markings, 
additional  markings  shall  be  applied 
that  are  clearly  visible  when  the 
document  is  folded  or  rolled. 

§17.64    Photographs,  fiims  and 
raoordtoigs. 

Photographs,  films  (including 
negatives),  recordings,  and  their 
containers  shall  be  marked  in  such  a 


manner  as  to  assure  that  a  recipient  or 
viewer  will  know  that  classified 
information  of  a  specified  level  of 
classification  is  involved. 

§17.65    Apptytng  derivativa 
declassification  martdngs. 

New  material  that  derives  its 
classification  from  existing  classified 
material  shall  be  treated  as  follows: 

(a)  If  the  source  material  bears  a 
declassification  date  or  event,  the  date 
or  event  shall  be  carried  forward  to  the 
new  material. 

(b)  If  the  source  material  has  no 
declassification  date  or  event,  or  bears 
an  indeterminate  date  or  wording  such 
as  "Upon  Notification  by  Originator," 
"Cannot  Be  Determined,"  "Impossible  to 
Determine,"  or  "Date  of  Review,"  the 
new  material  shall  be  marked 
"Originating  Agency's  Determination 
Required." 

§  17.66    Examples  of  commonly  used 
markings. 

(a)  Original  Classification.  At  the  time 
of  origin,  each  classified  document  is 
marked  on  its  face  with  one  or  more 
standard  markings  substantially  as 
shown  below  in  addition  to  other 
markings  contained  in  §  17.52. 

(1)  The  following  markings  are  used 
with  an  original  classification  when 
there  is  a  specific  event  or  date  for 
declassification: 

CLASSIFIED  BY:  (Classification  Authority) 
DECLASSIFY  ON:  (Date  or  Event) 
and  Message  Abbreviation:  DECL  (Date  or 
Event) 

(2)  The  following  markings  are  used 
with  an  original  classification  when  a 
date  or  event  for  declassification  cannot 
be  determined: 

CLASSIFIED  BY:  (Classification  Authority) 
DECLASSIFY  ON:  Originating  Agency 
Determination  Required  or  (OADR) 
and  Message  Abbreviation:  DECL  (OADR) 

(b)  Downgrading  and 
Declassification.  Declassification  and. 
as  applicable,  downgrading  instructions 
shall  be  shown  as  follows: 

(1)  For  information  to  be 
declassification  automatically  on  a 
specific  date: 

DECLASSIFY  ON:  (Date) 

and  Message  Abbreviation:  DECL:  (Date) 

(2)  For  information  to  be  declassified 
automatically  upon  occurrence  of  a 
specific  event: 

DECLASSIFY  ON:  (Description  of  Event) 
and  Message  Abbreviation:  DECL 
(Description  of  Event] 

(3)  For  information  not  to  be 
declassified  automatically: 

DECLASSIFY  ON:  Originating  Agency's 
Determination  Required  or  OADR 


and  Message  Abbreviation:  DECL:  OADR 

(4)  For  information  to  be  downgraded 
automatically  on  a  specific  date  or  upon 
occurrence  of  a  specific  event: 

DOWNGRADE  TO  (Classification  Level) 

ON  (Date  or  Description  of  Event) 

and  Message  Abbreviation: 

DNC  (abbreviation  of  classification  level  to 
which  the  information  is  to  be  downgraded 
and  date  or  description  of  event  on  which 
downgrading  is  to  occur) 

(c)  Derivative  Classification. 
Documents  classified  derivatively  on  the 
basis  of  source  documents  or 
classification  guides  shall  bear  all 
markings  prescribed  in  §  17.51  through 

§  17.66  as  are  applicable.  Information  for 
these  markings  shall  be  taken  from  the 
source  document  or  instructions  in  the 
appropriate  classification  guide. 

(1)  The  authority  for  derivative 
classification  shall  be  shown  as  follows: 

CLASSIFIED  BY:  (DescripHon  of  source 

document  or  classification  guide) 
and  a  Message  Abbreviation  is  not  required. 

(i)  If  a  document  is  classified  on  the 
basic  of  more  than  one  source  document 
or  classification  guide,  the  authority  for 
classification  shall  be  shown  as  follows: 

CLASSIFIED  BY  MULTIPLE  SOURCES 

In  these  cases,  the  derivative  classifier 
shall  maintain  the  identification  of  each 
source  with  the  file  or  record  copy  of  the 
derivatively  classified  document. 

(ii)  A  document  derivatively  classified 
on  the  basis  of  a  source  document  that 
is  marked  "CLASSIFIED  BY  MULTIPLE 
SOURCES"  shall  cite  the  source 
document  in  its  "CLASSIFIED  BY"  line 
rather  than  the  term  "MULTIPLE 
SOURCES." 

(2)  Dates  or  events  for  automatic 
declassification  ox  downgrading,  or  the 
notation  "ORIGINATING  AGENCY'S 
DETERMINATION  REQUIRED "  to 
indicate  that  the  document  is  not  to  be 
declassified  automatically,  shall  be 
carried  forward  from  the  source 
document,  or  as  directed  by  a 
classificatien  guide,  and  shown  on  a 
"DECLASSIFY  ON"  line  as  follows: 

DECIJ^SSIFY  ON:  (Date.  Description  of 
Event,  or  Originating  Agency's 
Determination  Required  or  OADR) 

and  Message  Abbreviation:  DECL  (Date. 
Description  of  Event,  or  OADR) 

(d)  Restricted  Data.  The  Restricted 
Data  and  Formerly  Restricted  Data 
markings  are,  in  themselves,  evidence  of 
extended  classification.  Therefore, 
except  foe  electronically  transmitted 
messages,  only  a  completed  "Classified 
By"  line  is  required  with  such  a  marking. 

(1)  Classified  documents  or  material 
containing  Restricted  Data  as  defined  in 
the  Atomtic  Energy  Act  of  1954,  as 
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amended,  shall  be  caiirked  as  fullovws  on 
the  bottom  of  each  page: 

RESTRJCTED  DATA 

This  document  contains  Restricted  Data  as 
defined  in  the  Atomic  Energy  Ad  <rf  1954. 
Uiuutborized  disclosure  subject  to 
Administrative  and  Criminal  Sandione. 

(2)  Qasaified  documents  or  material 
containiog  Fonnerky  Restricted  Data,  as 

defined  in  the  Atomic  Energy  Act  of 
1954,  as  ameTMJed,  42  U.S.C.  2»2(d),  but 
no  Restricted  Data,  shall  be  marked  as 
follows  on  the  bottom  of  each  page: 

FORMERLY  RESTRICTED  DATA 
Unaolhoriied  disclosure  subject  to 

.'\Jministrativc  and  Criminai  Saacttons. 

Handle  as  Restricted  Data  in  Forei^ 

Dissfiminatioa  Atomic  Energy  Act  of  19&4. 

as  amended.  42  U.S.C  Z164(b)." 

fe)  InteHigBPce  Sonrr-es  or  Methods 
Information.  Classified  information  or 
material  involving  inteiligence  sovrces 
or  methods  that  is  subject  to  specific 
dissemination  controls  shall  be  mariced 
with  the  foUowrng  additimial  warning 
notii,e,  unless  otherwise  proscribed  by 
the  Director  of  Central  Intelhgence. 

WARNING  N0T1CF.—L\TF:LIJCF,VCE 
SOURCES  OR  MEllUDUS  INVOLVEDi 

The  mossage  abbreviation  WNl.NTEL  shall  be 
usfd  OB  appficabfe  elettricaHy  transmitted 
nietsases  unless  proscribed  by  ffip  Drrecfor 
of  Central  Intelligence. 

(f)  Foreign  Gcrvemment  fnfoiwntion. 
Documents  that  contain  Foreign 
Government  Information  shall  include 
either  the  marking  "FOREfGN 
GOVF•:R^fMENT  INPORMATfON."  or  a 
marking  that  otherwise  indicates  that 
the  information  is  Foreign  Government 
Information.  When  Foreign  Government 
Information  must  be  concealed,  the 
document  shall  be  marked  aa  if  i\  were 
whodly  of  United  States  origin.  The 
.message  abbreviation  FGI  shall  be  used 
on  applicable  electrically  transmitted 
messages  unless  the  fact  that  the 
information  is  of  foreign  origin  must  he 
concealed. 

§  17.67    Upgrading. 

When  material  is  upgraded'tt  shaD  be 
promptly  and  conspiruoirsly  marked, 
except  that  in  all  such  cases  the  old 
classification  markings  shall  be 
cancelled  and  new  markings  substituted 
therefor.  AH  upgrading  shall  be  m 
accordance  with  §  17.28. 

§  1 7.68    Limited  use  of  posted  notice  for 
targe  quantities  of  material. 

(a)  When  the  volume  of  material  is 
such  that  [»ompt  remarking  of  each 
classified  item  cannot  be  accomplished 
without  nnduly  interfering  with 
operations,  the  custodian  may  attach 
upgrading.  dowDgrading  or 
declas&ificatioa  notices  to  the  storage 


unit  Each  aotice  shall,  specify  the 
authority  for  the  classificatian  action, 
the  date  of  the  actios,  and  the  storage 
unit  to  which  it  applies. 

(b)  When  individual  docuBients  or 
materials  are  permanently  withikawn 
from  storage  units,  they  shall  be 
reioarked  promptly.  However,  if 
documents  or  aiaterials  subject  to  a 
downgrading  or  declassificatioD  notice 
are  withdrawn  from  one  storage  unit 
solely  for  transfer  to  aoother,  or  a 
storage  unit  coolaininig  such  documents 
or  materials  is  transferred  from  one 
place  to  another,  the  transfer  may  be 
made  without  remarking,  provided  that 
in  all  instances  the  notice  is  attached  to 
or  remains  with  each  shipraenL  Uems 
permanently  withdrawn  frotn  such 
storage  units  shall  be  promptly 
remarked  in  accordance  with  this 
Subpart. 

§  17j69    Additional  warning  notices. 

Should  the  markiiig  requirements 
prescribed  in  §  17.52  not  be  adequate, 
additional  warning  notices  shall  be 
prominently  displayed  on  classified 
documents  or  materials,  as  ap^cable. 
In  the  case  of  documents,  these  warning 
notices  shall  be  marked  con^icuously 
on  the  outside  of  the  front  cover,  or  on 
the  first  page,  if  there  ia  no  front  cover. 

§  17.70    Ptssemfnatten  and  reproduction    . 
notice. 

Classified  information  that  is 
determined  by  a  Department  originator 
to  be  subject  to  special  dissemination  or 
reproduction  limitations,  or  both,  shall 
include  an  appropriate  stafemenffs)  on 
its  cover  sheet  or  the  first  page  of  the 
text,  substantially  as  follows: 
"Rcproductioa  requires  approval  ctf  originator 

or  higher  Department  of  Justice  Authority." 
'"Further  dissemination  only  as  directed  by 

(Insert  appropriate  cjffice  or  official)  or 

higher  Department  of  Justice  authority."  or 

"Ejres  Only." 

Subpart  E— Setekeeping  and  Storage 

§17.71    Policy. 

(a)  Classified  information  may  be 
used,  discussed,  held,  or  stored  only 
where  there  are  facilities  or  under 
conditions  adequate  to  prevent 
unauthorized  persons  from  gaining 
access  to  it.  The  exact  nature  of  security 
requirements  will  depend  on  a  thorough 
security  evaluation  of  local  conditions 
and  circumstances.  Security 
requirements  must  permit  the 
accomplishment  of  essential  fonctions 
while  affording  selected  items  of 
information  reasonable  degrees  of 
security  with  a  minimum  of  risk.  The 
requirements  specified  in  this  regulation 
represent  the  minimum  acc^table 
standardsL 


(b)  Funds,  weapons,  medical  items,  or 

other  items  of  intrinsic  value  will  not  be 
stored  in  containers  with  classified 
National  Security  information.  This 
restriction  does  not  apply  to  valuable 
items  which  are  themaelve*  classified. 


§  17.72    Standards  fdr  iloraae  eqwlpmant 

The  General  Services  Administration 
estabhshes  and  publishes  minimum 
uniform  standards,  specificatioiia,  and 
supply  schedules  for  containers,  vaults. 
alarm  systems  and  associated  security 
devices  suitable  for  storage  and 
protection  of  classified  information  and 
material  throughout  the  GovemmenL 
Department  Order  2620.4  entitled. 
"Physical  Security  Maooal  for 
Safeguarding  Classified  National 
Security  Information"  contains 
information  regarding  acceptable 
security  equipment  for  the  physical 
protection  of  National  Secarity 
Iriformation  within  the  Department  No 
other  equipment  to  be  used  for  the 
storage  of  classified  National  Security 
Information  shall  be  procured  without 
the  {«ior  approval  of  the  Department 
Security  Officer. 

§17.73    Storage  of  dnsHletfRMteriat 

Classified  materiaL  including 
classified  information  stored  on 
reoMvable  storage  media  used  by 
typewriters,  word  processors  or  remote 
terminal  equipment,  must  be  protected 
at  all  times.  Whenever  classi^d 
material  is  not  under  the  personal 
control  of  an  authorized  and 
appropriately  cleared  person,  whether 
during  or  outside  of  working  hours,  if 
will  be  guarded  or  stored  in  a  locked 
security  container  as  prescribed  below: 

(a)  Top  Secret  Top  Secret  information 
or  material  shall  be  stored  in:  (1]  A  safe- 
type  steel  file  container  having  a  built- 
in,  three-position,  dial-type  changeable 
combination  lock  appoved  by  the 
General  Services  Administration  or  a 
vault  or  secure  area  whic^  meets  the 
standards  as  contained  in  the  Subject 
Manual  cross  referenced  in  Department 
Order  262a4,  or 

(2)  An  alarmed  area,  provided  socfa 
facilities  are  judged  by  the  Departmeat 
Security  Officer  to  afford  protection 
equal  to  or  greater  than  that  prescribed 
in  i  17.73(ani).  When  an  alarmed  area 
is  utilized  for  the  storage  of  Top  Secret 
information  and  material,  the  physical 
barrier  must  be  adequate  to  prevent 
surreptitious  removal  or  observation  of 
the  materiaL  The  physical  barrier  must 
also  be  such  that  8tte^^>ted  forcible 
entry  will  give  evidence  of  such  entry 
into  the  area  or  room.  As  a  minmnun  the 
alarm  system  must  provide  for  m 
immediate  response  by  a  secvtty  force 
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to  an  attempted  surreptitious  or  forced 
entry. 

(b)  Secret  and  Confidential.  Secret 
and  Confidential  material  may  be  stored 
in  a  manner  authorized  for  Top  Secret; 
or  in  a  vsuH-type  room,  or  secure 
storage  room  which  has  been  approved 
in  accordance  with  the  standards 
prescribed  in  the  Subject  Manual  cross 
referenced  in  Department  Order  2620.4, 
or  until  phased  out,  in  containers 
described  in  §  17.73(d). 

(c)  Specialized  Security  Equipment — 
(1)  One  and  two-drawer  containers.  One 
and  two-drawer  security  containers 
which  are  approved  by  the  General 
Services  Administration  shall  be  used 
primarily  in  mobile  facilities  or  in  areas 
where  small  amounts  of  classifled 
information  are  stored.  Such  containers 
should  be  securely  fastened  or  guarded 
to  prevent  the  theft  of  the  container. 

(2)  Map  and  plan  file.  A  General 
Services  Administration  approved  Map 
and  Plan  File  container  has  been 
developed  for  storage  of  odd-sized  items 
such  as  computer  cards  and  tapes, 
maps,  charts,  plans,  and  other  classified 
material. 

(d)  Non-General  Services 
Administration  Approved  Containers.  In 
addition  to  the  security  containers 
meeting  General  Services 
Administration  standards.  Secret  and 
Confidential  classified  information  may 
be  stored  in  a  steel  filing  cabinet 
equipped  with  a  built-in,  three-position, 
dial-type  changeable  combination  lock: 
or  as  a  last  resort,  in  an  existent  steel 
filing  cabinet  equipped  with  a  steel  lock 
bar.  provided  it  is  secured  by  a  General 
Services  Administration  approved 
changeable  combination  padlock.  If  a 
steel  filing  cabinet  with  a  steel  lock  bar 
is  used  for  Secret  information,  the 
procedures  in  Department  Order  2620.4 
must  be  adhered  to. 

(e)  Sensitive  Compartmented 
Information  Storage.  Sensitive 
Compartmented  Information  will  be 
stored  only  in  accredited  facilities  which 
meet  approved  physical  security 
standards  for  such  material  pursuant  to 
Director  of  Central  Intelligence  Directive 
1/19  entitled.  "Uniform  Procedures  for 
Administrative  Handling  and 
Accountability  of  Sensitive 
Compartmented  Information"  and  other 
applicable  Department  regulations. 
When  maintained  in  Sensitive 
Compartmented  Information  facilities, 
classified  information  may  be  stored  in 
the  same  container  prescribed  for 
storage  of  Sensitive  Compartmented 
Information;  however,  when  removed 
from  the  Sensitive  Compartmented 
Information  facility,  the  provisions  of 

§  17.73  (a)  through  (d)  above  apply. 


S  17.74    Procuramant  and  phasa-ln  of  naw 
storaga  aquipmant 

Whenever  new  security  storage 
equipment  is  procured,  it  will  be  from 
the  security  containers  listed  on  the 
Federal  Supply  Schedule,  General 
Services  Administration. 

(a)  Further  acquisition  for  unapproved 
security  containers  or  modification  of 
cabinets  to  bar-padlock  type  as  storage 
equipment  for  classified  information  and 
material  is  prohibited.  Exceptions  may 
be  made  by  the  Department  Security 
Officer,  upon  written  request  from  the 
Security  Programs  Manager  concerned. 

(b)  When  a  security  storage  container 
is  acquired,  the  Security  Programs 
Manager  shall  ensure  that  a  new 
combination  is  set  before  the  container 
is  put  into  use. 

§17.75    Daaignatlona  Of  sacurlty 
containars. 

There  shall  be  no  external  marking  as 
to  the  level  of  classified  information 
authorized  to  be  stored  in  a  container. 
However,  each  vault,  secure  area  or 
security  container  shall  be  assigned  a 
number  or  symbol  for  the  purpose  of 
identifying  what  level  or  category  of 
clasified  information  is  stored  therein. 
The  number  or  symbol  shall  be  affixed 
in  a  conspicuous  location  on  the  outside 
of  the  vault  or  security  container. 
Security  Programs  Managers  shall  keep 
a  record  of  the  vaults  and  security 
containers  under  their  cognizance  along 
with  the  designation  of  the  level  of 
classified  information  authorized  to  be 
stored  therein. 

§  17.76    Changing  combinationa  to  sacurtty 
containars. 

Combinations  to  security  containers 
and  dial-type  locks  will  be  changed  only 
by  individuals  having  an  appropriate 
security  clearance  and  who  have 
received  instruction  on  how  to  correctly 
change  such  combinations. 
Combinations  shall  be  changed: 

(a)  When  the  container  is  placed  in 
use; 

(b)  When  an  individual  knowing  the 
combination  no  longer  requires  or  is 
authorized  access  to  classified 
information  stored  in  the  container: 

(c)  When  the  combination  or  record  of 
combination  has  been  subject  to 
compromise; 

(d)  When  taken  out  of  service;  or 

(e)  At  least  annually. 

§  17.77    Equipmant  out  of  aarvica. 

When  security  storage  equipment  is 
taken  out  of  service,  it  shall  be 
inspected  to  ensure  that  no  classified 
information  remains. 

(a)  Security  Programs  Managers  shall 
establish  procedures  to  certify  that 


whenever  security  equipment  is  moved 
or  relocated  or  "out  of  service"  or 
"excess"  that  the  security  equipment 
does  not  contain  classified  information, 
(b)  When  taken  out  of  service,  built-in 
combination  locks  shall  be  reset  to  the 
standard  combination  50-25-50. 
Combination  padlocks  shall  be  reset  to 
the  standard  combination  10-20-30. 

§  17.78    Classification  of  combinations. 

The  combination  of  a  vault  or 
container  used  for  the  storage  of 
classified  information  and  material  shall 
be  assigned  a  security  classification  no 
lower  than  the  highest  level  of  the 
classified  material  autorized  to  be 
stored  therein.  No  downgrading/ 
declassification  instructions  or  classifier 
identity  are-required  to  be  made  when 
classifying  records  of  combinations  to 
security  containers.  Accordingly, 
classification  actions  for  such 
combinations  are  not  required  to  be 
reported.  Knowledge  of  combinations 
shall  be  limited  to  the  minimum  number 
of  persons  necessary  for  operating 
purposes. 

§17.79    Racording  storaga  facility  data. 

A  record  shall  be  maintained  by 
Security  Programs  Managers  or  their 
designees  for  each  vault,  secure  area,  or 
container  used  for  the  storage  of 
classified  information.  The  record  shall 
show  its  location,  and  the  names  and 
other  appropriate  identifying  data  of 
persons  having  knowledge  of  the 
combinations  to  such  storage  facilities. 
General  Services  Administration 
Optional  Form  63,  entitled,  "Security 
Container  Information"  may  be  used 
within  the  Department  for  these 
purposes.  The  OF-63  containing  security 
combinations  shall  be  marked  with  the 
appropriate  overall  classification,  and 
shall  be  safeguarded  and  stored  in 
accordance  with  the  protection  afforded 
to  that  classification. 

§  17.80    Cars  during  working  hours. 

Each  individual  shall  take  all 
necessary  precautions  to  prevent  access 
to  classified  information  by 
unauthorized  persons  (i.e..  persons  who 
do  not  possess  an  appropriate  security 
clearance,  and  who  do  not  possess  the 
required  need-to-know).  Among  the 
precautions  to  be  followed  are: 

(a)  Classified  documents,  when 
removed  from  storage  for  working 
purposes,  shall  be  kept  under  constant 
surveillance  and  turned  face-down  or 
covered  when  not  in  use.  Department 
Cover  Sheets  should  be  utilized  to  cover 
classified  documents. 

(b)  Preliminary  drafts,  carbon  sheets, 
plates,  stencils,  stenographic  notes. 
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worksheets,  and  all  similar  items 
containing  classified  information  shall 
be  either  destroyed  by  the  person 
responsible  for  their  preparation 
immediately  after  they  have  served  their 
purpwws.  or  shall  be  given  the  same 
classification  and  safeguarded  in  the 
same  manner  as  the  classified 
information  they  contain. 

(c]  Classified  information  handled  by 
word  processors  or  remote  terminals  is 
susceptible  to  interception  by 
unauthorized  persons  due  to  unintended 
electrical  emanations.  Word  processors 
or  remote  terminals  used  frequently  to 
handle  classified  information  must  have 
a  reduced  level  of  emanations  (e.g., 
approved  by  the  Subcommittee  on 
Compromising  Emanations)  or  located  in 
an  area  with  a  sufficient  perimeter  of 
control. 

(d)  Typewriter  ribbons  used  in  typing 
classified  informatfon  shall  be  protected 
in  the  same  manner  as  the  highest  level 
of  classification  for  which  they  have 
been  so  used.  When  destruction  is 
necessary,  it  shall  be  accomplished  in 
the  manner  prescribed  for  classified 
working  papers  (Sec  Subpart  H)  of  the 
same  classification.  After  the  upper  and 
lower  sections  of  the  ribbon  have  been 
cycled  through  the  typewriter  five  times 
in  the  course  of  regular  typiiig,  all  fabric 
ribbons  may  be  treated  as  unclassified. 
Carbon  and  plastic  typewriter  ribbons 
and  carbon  paper  which  have  been  used 
in  the  production  of  classified 
information  shall  be  destroyed  after 
initial  usage  in  the  manner  prescribed 
for  working  papers  of  the  same 
classification.  As  an  exception  to  the 
foregoing,  any  typewriter  ribbon  which 
remains  substantially  stdtionary  in  the 
typewriter  after  it  has  received  at  least 
five  consecutive  impressions  may  be 
treated  as  unclassified. 

§  17.81    Care  after  working  hours. 

Heads  of  Offices,  Boards,  Divisions 
and  Bureaus  shall  require  and  institute 
through  their  Security  Programs 
Managers,  a  system  of  security  checks 
at  the  close  of  each  working  day  to 
ensure  that  the  classiHed  information  in 
the  possession  of  such  Offices,  Boards, 
Divisrions  and  Bureaus  is  properly 
protected.  Security  Programs  Managers 
shall  require  the  custodians  of  classified 
information  in  their  Offices,  Boards, 
Divisions  or  Bureaus  to  make  periodic 
inspections  of  their  respective  areas 
which. shall  ensure  that  the  following 
minimum  requirements  are  met: 

(a)  All  classified  information  is  stored 
in  approved  security  containers.  This 
includes  removable  storage  media,  e.g.. 
floppy  disks  used  by  word  processors, 
that  contain  classified  information. 


(b)  Bum  bags,  if  atilized,  are  either 
stored  in  approved  security  containers 
or  destroyed. 

(c)  Classified  shorthand  notes,  carbon 
paper,  carbon  and  plastic  typewriter 
ribbons,  rough  drafts  and  similar  papers 
have  been  properly  stored  or  destroyed. 

§17.82    Adminlstrathre  aids  for 
safeguarding  classified  material. 

Appropriate  forms  shall  be  used  on 
security  containers  for  check  purposes. 
Such  forms  shall  be  conspicuously 
attached  to  the  outside  of  each 
container  used  for  the  storage  of 
classified  information.  Each  authorized 
person  will  record  the  time  and  date 
that  he  or  she  unlocks  or  locks  the 
security  container,  followed  by  the 
person's  initials.  At  the  close  of  each 
working  day.  a  person  other  than  the 
individual  locking  the  container  will 
check  the  container,  in  the  presence  of 
the  individual  locking  the  container,  to 
ensure  that  it  is  secure.  The  time  of  the 
check  followed  by  the  checker's  initials 
will  be  recorded.  The  check  will  be 
conducted  each  working  day.  If  a 
container  has  not  been  opened,  the  date 
and  the  phrase  "Not  Opened"  will  be 
noted  in  addition  to  the  time  and  the 
checker's  initials.  A  container  will  not 
be  left  unattended  until  it  has  been 
locked  by  an  authorized  person  and 
checked  by  a  second  person.  The  person 
locking  a  container  is  responsible  for 
insuring  that  another  person  checks  the 
container.  Reversible  "OPEN-CLOSED" 
signs,  shall  be  utilized  on  security 
containers  containing  classified 
information.  The  respective  side  of  the 
sign  shall  be  displayed  to  indicate  when 
the  container  is  open  or  closed. 

§  17.83    TeleptMne  or  telecommunication 
conversations. 

(a)  Classified  information  shall  not  be 
discussed  over  nonsecure  telephones. 
Classified  telephone  conversations  are 
authorized  only  over  approved  secure 
(encrypted)  communication  circuits. 
Information  concerning  which 
telephones  in  the  Department  are  secure 
may  be  obtained  from  Security  Programs 
Managers  or  the  Department  Security 
Officer. 

(b)  Classified  information  shall  not  be 
transmitted  over  nonsecure  radio 
equipment  or  facsimile  devices. 
Classified  information  may  be 
transmitted  using  approved  secure 
(encrypted)  communication  equipment. 
Guidance  on  which  communication 
equipment  is  secure  may  be  obtained 
from  the  Security  Programs  Manager  or 
the  Department  Security  Officer. 


§17.84    Security  of  meetings  and 
conferences. 

The  official  responsible  for  arranging 
or  convening  a  conference  or  other 
meeting  is  also  responsible  for 
instituting  procedures  and  selecting 
facilities  which  provide  adequate 
security  if  classified  information  is  to  be 
discussed  or  disclosed.  (See  Department 
Order  2660.1A.)  The  responsible  official 
will: 

(a)  Notify  each  person  who  is  to  be 
present  or  who  is  to  discuss  classified 
information  or  any  security  limitations 
that  must  be  imposed  because  of: 

(1)  The  level  of  access  authorization. 

(2)  Requirement  for  access  to  the 
information  by  the  attendees. 

(3)  HiySical  security  conditions. 

(b)  Ensure  that  each  person  attending 
the  classified  portions  of  meetings  has 
been  authorized  access  to  information  of 
equal  or  higher  classifiation  than  the 
information  to  be  disclosed. 

(c)  insure  that  the  area  in  which 
classified  information  is  to  be  discussed 
affords  adequate  acoustical  security 
against  unauthorized  disclosure. 

(d)  Ensure  that  adequate  storage 
facilities  are  available,  if  needed. 

(e)  Control  and  safeguard  any 
classified  information  furnished  to  those 
in  attendance  and  retrieve  the  material 
or  obtain  receipts,  as  required. 

(f)  Monitor  the  meetings  to  ensure  that 
discussions  are  limited  to  the  level 
authorized. 

(g)  Ensure,  that  meetings  at  which 
classified  information  is  to  be  discussed 
will  be  held  only  in  a  United  States 
Government  area  or  at  a  cleared  facility 
of  a  Department  contractor  or 
consultant.  When  necessary  for  the 
accomplishment  of  essential  functions,  a 
meeting  involving  classifled  information 
may  be  held  at  another  location 
provided  it  has  been  specifically 
authorized  by  the  Department  Security 
Officer. 

Subpart  F— Foreign  Government 
Information 

§17.85    Identification  of  documents. 

Foreign  Government  Information 

under  this  regulation  is  of  two  types  and 
shall  be  classified  in  accordance  with 
this  Subpart. , 

(a)  Information,  whether  classified  or 
unclassified,  provided  by  a  foreign 
government  or  governments,  an 
international  organization  of 
governments,  or  any  element  thereof 
with  the  expectation,  express  or  implied, 
that  the  information,  the  source  of  the 
information,  or  both,  are  to  be  held  in 
confidence  shall  be  classified  by  the 
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OfHce,  Board.  Division,  or  Bureau 
receiving  the  document. 

(b)  Information  produced  by  the 
United  States  pursuant  to  or  as  a  result 
of  a  joint  arrangement  with  a  foreign 
government  or  governments  or  an 
international  organization  of 
govemments,  or  any  element  thereof, 
requiring  that  the  information,  the 
arrangement,  or  both,  are  to  be  held  in 
confidence  shall  be  classified. 

S17.W    ClwaWratton. 

(a)  Foreign  Government  Information 
classified  and  provided  by  a  foreign 
government  or  international 
organization  of  govemments  shall  retain 
its  original  classification  designation  or 
be  assigned  a  United  States 
classification  designation  that  will 
ensure  a  degree  of  protection  equivalent 
to  that  required  by  the  government  or 
organization  that  furnished  the 
infonuafion.  Original  classification 
authority  is  not  required  for  this 
purpose. 

(b)  Foreign  Government  Information 
that  was  not  classified  by  a  foreign 
entity  but  was  provided  with  the 
expectation,  expressed  or  implied,  that 
it  be  held  in  confidence  must  be 
classified.  Therefore,  such  Foreign 
Government  Information  shall  be 
classified  at  least  Confidential,  and 
higher  whenever  the  damage  criteria  for 
Secret  and  Top  Secret  in  Subpart  B  are 
determined  to  be  met. 

§17.87    PTMumptian  of  damage  by 
unautttortzad  disckMurc. 

Unauthorized  disclosure  of  Foreign 
Government  Information,  the  identity  of 
a  confidential  foreign  source  or 
intelligence  sources  or  methods  is 
presumed  to  cause  damage  to  the 
national  security. 

§17.«8    Dumkm  of  dMsification. 

(a)  Foreign  Government  Information 
marked  for  automatic  declassification 
shall  be  declassified  unless  extended  by 
an  authorized  official  of  the  originating 
agency. 

(b)  Unless  classification  guidelines 
developed  pursuant  to  Subpart  B 
prescribed  dates  or  events  for 
declassification.  Foreign  Government 
Information  may  be  classified  by  the 
Department  as  required  by  national 
security  considerations. 

§17.«9    Systematic  raviMv. 

(a)  The  Attorney  General  may,  in 
consultation  with  the  Archivist  of  the 
United  States  and,  where  appropriate, 
with  the  foreign  govemments  or 
international  organizations  concerned, 
develop  systematic  review  guidelines 
for  30-year  old  Foreign  Government 
Information  in  the  possession  or  under 


the  control  of  the  Department.  These 
guidelines  shall  be  kept  current  through 
review  by  the  Attorney  General  at  least 
once  every  five  years  unless  earh'er 
review  for  revision  is  requested  by  the 
Archivist  of  the  United  States. 

fb)  The  Director.  Office  of  Information 
and  Privacy,  shall  perform 
administrative  functions  necessary  to 
effect  such  review  by  the  Attorney 
General. 

(c)  These  guidelines  shall  be 
authorized  for  use  by  the  Archivist  of 
the  United  States  and  may.  upon 
approval  of  the  Attorney  General,  be 
used  by  any  agency  having  custody  of 
the  same  categories  of  information. 

S  17.90    Mandatory  review. 

(a)  Requests  for  mandatory  review  for 
declassification  of  Foreign  Government 
Information  shall  be  processed  and 
acted  upon  in  accordance  with  the 
provisions  of  §§  17.37  through  17.46. 
except  that  Foreign  Government 
Information  will  be  declassified  only  in 
accordance  with  the  classification 
guidelines  developed  for  such  purpose 
and  after  necessary  consultation  with 
other  Government  agencies  with  subject 
matter  interest. 

(b)  In  cases  where  the  above 
guidelines  cannot  be  applied  to  the 
Foreign  Government  Information 
requested,  or  in  the  absence  of  such 
guidelines  consultation  with  the  foreign 
originator  through  appropriate  channels 
should  be  effected  prior  to  final  action 
on  the  request.  When  the  responsible 
Office,  Board.  Division  or  Bureau  is 
knowledgeable  of  the  foreign 
originator's  view  toward 
declassification  or  continued 
classification  of  the  types  of  information 
requested,  consultation  with  the  foreign 
orginator  may  not  be  necessary. 

(c)  If  the  Office.  Board,  Division  or 
Bureau  receiving  the  mandatory  review 
request  did  not  receive  or  classify  the 
Foreign  Government  Information,  it 
shall  refer  the  request  to  the  appropriate 
agency  for  action.  The  agency  that 
initially  received  or  classified  the 
Foreign  Government  Information  shall 
be  responsible  for  making  a 
declassification  determination  after 
consultation  with  other  concerned 
agencies. 

§  17.»1    Equivalmtt  UnHad  States 
ctassiflcatton  dMignattonsw 

Except  for  the  foreign  security 
classification  designation  "restricted." 
foreign  classification  designations, 
including  those  of  international 
organizations  of  governments.  i.e.. 
NATO  and  CENTO,  generally  parallel 
United  States  classification 
designations. 


§17.92    Marking  ottwr  tor««9n  gowamment 
documants. 

(a)  If  the  seciuity  classification 
designation  of  foreign  government 
documents  is  shown  in  English,  no  other 
classification  marking  shall  be  applied. 
If  the  security  classification  designation 
is  not  shown  in  English,  the  equivalent 
overall  United  States  classification 
designation  shall  be  marked 
conspicuously  on  the  document.  In  those 
cases  where  foreign  government 
documents  are  marked  with  a 
classification  designation  having  no 
United  States  equivalent,  such 
documents  shall  be  marked  and  handled 
in  accordance  with  §  17.92(b). 

(b)  Certain  foreign  governments  and 
international  organizations  of 
govemments  use  a  fourth  classification 
designation  below  Confidential.  Sfich 
classification  is  frequently  designated  as 
■Resti-icted"  by  such  entities.  If  foreign 
government  documents  are  marked  with 
such  a  classification  designation, 
whether  or  not  in  English,  the  United 
States  classification  marking 
Confidential  shall  be  applied  and  the 
Foreign  Govemment  Information  so 
designated  shall  be  protected  as  United 
Stales  Confidential  information. 

(c)  Dates  for  declassification  or  for 
review  for  declassification  shall  be 
marked  on  foreign  govemment 
documents  only  as  required  by  §  17.88 
and  §  17.89. 

(d)  In  most  cases,  other  marking 
requirements  prescribed  by  this 
regulation  for  United  States  classified 
documents  are  not  applicable  to 
documents  of  foreign  governments  or 
international  organizations  of 
governments. 

§  17.93    Marking  of  Foreign  Govemment 
Information  in  Da^artmant  documants. 

(a)  When  Department  documents 
contain  Foreign  Government 
Information,  the  marking  "FOREIGN 
GOVERNMENT  INFORMATION"  or  a 
marking  that  otherwise  indicates  that 
the  information  is  Foreign  Government 
Information  shall  be  shown  on  the  face 
of  the  document. 

(b)  Where  such  markings  would 
reveal  Foreign  Govemment  Information 
incorporated  into  Department 
documents  that  must  be  concealed  as  to 
its  source,  the  markings  shall  not  be 
used. 

(cj  The  requirement  for  portion 
markings  may  be  satisfied  by  including 
the  appropriate  identification  in  the 
portion  or  paragraph  classification 
markings,  e.g..  (NATO-S)or  (U.K.-C). 
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§  17.94    Othtr  Foreign  Government 
Information. 

Classified  Foreign  Government 
Information  held  by  an  Office,  Board, 
Division  or  Bureau  shall  be  safeguarded 
or  protected  as  prescribed  by  this 
regulation  for  United  States  classified 
information  of  a  comparable  level. 

Subpart  G— Access,  Dissemination, 
and  Accountability 

§  17.95    PoUcy. 

(a)  No  person  may  be  given  access  to 
classified  information  or  material 
originated  by,  in  the  custody  or  under 
the  control  of  the  Department,  unless 
that  person  has  been  determined  to  be 
trustworthy  and  (except  as  provided  in 
517.96(e))  unless  access  is  necessary  for 
the  performance  of  official  duties. 
Procedures  shall  be  established  by  the 
Security  Program  Managers  of  the 
Offices,  Boards,  Divisions  and  Bureaus 
to  prevent  any  unnecessary  access  to 
classified  information.  No  person  is 
authorized  to  have  access  to  classified 
information  solely  by  virtue  of  rank  or 
position.  Accordingly,  all  requests  from 
the  heads  of  the  Offices,  Boards, 
Divisions  and  Bureaus  to  the 
Department  Security  Officer  for  a 
personnel  security  clearance  shall 
contain  a  demonstrable  need  for  access 
to  classified  information.  Further,  the 
number  of  persons  cleared  and  granted 
access  to  classified  information  shall  be 
maintained  at  the  minimum  number  that 
is  consistent  with  operational 
requirements  and  needs. 

(b)  The  determination  of 
trustworthiness  for  eligibility  for  access 
to  classified  information  (referred  to  as 
a  security  clearance)  shall  be  made  by 
tho  Department  Security  Officer  or  his 
designee  and  shall  be  based  on 
appropriate  security  background 
investigations  in  accordance  with 
applicable  Executive  Orders, 
Department  regulations.  Intelligence 
Community  directives  and  Office  of 
I'ersonnel  Management  guidelines. 
Current  and  valid  clearances  issued  to 
persons  by  other  agencies  of  the 
Executive  Branch  may  be  accepted,  for 
access  purposes  only,  in  lieu  of  granting 
such  clearances  by  the  Department 
Security  Officer.  Such  clearance 
certification  shall  be  accomplished  by 
the  Department  Security  Officer,  upon 
request. 

(c)  The  Department  Security  Officer 
may  delegate,  in  writing,  the  authority  to 
grant  Department  employees  security 
clearances  to  qualified  Security 
Programs  Managers  when  the 
operational  need  justifies  such 
delegation  and  the  Department  Security 
Officer  is  assured  that  such  officials 


shall  continually  apply  all  clearance 
criteria  in  a  uniform  and  correct  manner 
during  the  adjudication  of  persoimel 
security  investigations.  In  those 
instances  where  such  authority  is 
delegated,  the  Department  Security 
O^icer  shall  reserve  the  right  to  review 
all  personnel  security  cases  which 
contain  derogatory  information  that 
could  be  a  deterrent  to  eligibility  for 
clearance.  The  Department  Security 
OfRcer  shall  reserve  the  right  to 
withdraw  such  authority  in  any  instance 
where  it  is  determined  that  Department 
clearance  policy  and  criteria  set  forth 
herein  are  not  being  expressly  followed. 

§  17.96    Access  by  persons  outside  ttte 
Executive  Brandt. 

Classified  information  shall  not  be 
disseminated  outside  the  Executive 
Branch  except  under  conditions  that 
ensure  that  the  information  will  be  given 
protection  equivalent  to  that  afforded 
within  the  Executive  Branch. 

(a)  General.  In  accordance  with  the 
provisions  of  Department  Order  2620.6, 
classified  information  originated  by,  or 
in  the  custody  of,  the  Department  may 
be  made  available  to  individuals  or 
agencies  outside  the  Executive  Branch 
provided  that  such  information  is 
necessary  for  performance  of  a  function 
from  which  the  Government  will  derive 
a  benefit  or  advantage,  and  that  such 
release  is  approved  by  the  Attorney 
General  or  the  Assistant  Attorney 
General  for  Administration,  and  is  not 
prohibited  by  the  originating  department 
or  agency  (or  foreign  government  in  the 
case  of  Foreign  Government 
Information).  Recipients  must  be  shown 
to  be  trustworthy  by  the  Department 
Security  Officer  and  recipients  must 
agree  to  safeguard  the  information  in 
accordance  with  the  provisions  of  this 
regulation.  Heads  of  Offices,  Boards, 
Divisions  and  Bureaus  shall  determine, 
prior  to  the  release  of  classified 
information,  the  propriety  of  such 
action,  in  the  interest  of  the  national 
security  and  the  recipient's  security 
clearance  status  and  need-to-know. 

(b)  Congress.  Access  to  classified 
information  by  Congress,  its  committees, 
members,  and  staff  representatives  shall 
be  in  accordance  with  the  provisions  of 
Department  Order  2620.6.  Any 
Department  employee  testifying  before  a 
Congressional  Committee  in  executive 
session  in  relation  to  a  classified  matter 
shall  obtain  the  assurance  of  the 
committee  that  individuals  present  have 
a  security  clearance  commensurate  with 
the  highest  classification  of  the 
information  that  may  be  discussed. 
Members  of  Congress,  by  virtue  of  their 
elected  positions,  are  not  investigated  or 
cleared  by  the  Department. 


(c)  Non-Contractor  Personnel. 
Personnel  outside  the  Executive  Branch 
who  are  not  subject  to  any  Department 
contracts  or  grants  and  therefore  are 
exempt  from  the  provisions  of  the 
Defense  Industrial  Security  Program  and 
who  require  access  to  classified 
information  originated  by  or  in  the 
custody  of  the  Department  shall  be 
processed  for  such  clearance  in 
accordance  with  the  provisions  of 
Department  Order  2620.6. 

(d)  Contractor  Personnel.  Personnel 
who  are  subject  to  a  Department 
contract  or  grant  or  who  are  rendering 
consultant  services  to  the  Department 
and  require  access  to  classified 
information  originated  by  or  in  the 
custody  of  the  Department  shall  be 
processed  for  such  access/clearance  in 
accordance  with  the  provisions  of  the 
Defense  Industrial  Security  Program  and 
Department  Order  2800.3A. 

(e)  Historical  Researchers  and  Former 
Presidential  Appointees.  (1)  The 
requirement  in  §  17.95  that  access  to 
classified  information  may  be  granted 
only  as  is  necessary  for  the  performance 
of  official  duties  may  be  waived  for 
persons  who: 

(i)  Are  engaged  in  historical  research 
projects  or 

(ii)  Have  previously  occupied 
policymaking  positions  to  which  they 
were  appointed  by  the  President. 

(2)  All  persons  receiving  access 
pursuant  to  this  subparagraph  must 
have  been  determined  to  be  trustworthy 
by  the  Department  Security  Officer  as  a 
precondition  before  receiving  access, 
such  determination  shall  be  based  on 
such  investigation  as  the  Department 
Security  Officer  deems  appropriate. 
Historical  researchers  and  former 
Presidential  appointees  sha|l  not  have 
access  to  Foreign  Government 
Information  without  the  written 
permission  fiom  appropriate  authority  of 
the  foreign  government  concerned. 

(3)  Waivers  of  the  "need-to-know" 
requirement  under  this  paragraph  may 
be  granted  by  the  Department  Security 
Officer  provided  that  the  Security 
Programs  Manager  of  the  Office.  Board, 
Division  or  Bureau  with  classification 
jurisdiction  over  the  information  being 
sought; 

(i)  Makes  a  written  determination  that 
such  access  is  consistent  with  the 
interests  of  national  security;. 

(ii)  Limits  such  access  to  specific 
categories  of  information  over  which  the 
Department  has  classification 
jurisdiction; 

(iii)  Maintains  custody  of  the 
classified  information  at  a  Department 
facility;  and 
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(iv)  Obtains  the  recipient's  written 
and  signed  agreement  to  safeguard  the 
infonnation  in  accordance  with  the 
provisions  of  this  regulation  and  to 
authorize  a  review  of  any  notes  and 
manuscript  for  determination  that  no 
classified  infonnation  is  contained 
therein; 

(v)  And  in  the  case  of  former 
Presidential  appointees,  limits  their 
access  to  items  that  such  former 
appointees  originated,  reviewed,  signed 
or  received  while  serving  as  a 
Presidential  appointee  and  ensures  that 
such  appointee  does  not  remove  or 
cause  to  be  removed  any  classified 
information  reviewed. 

(4)  If  access  requested  by  historical 
researchers  and  former  Presidential 
appointees  requires  the  rendering  of 
services  for  which  fair  and  equitable 
fees  may  be  charged  pursuant  to  31 
U.S.C.  9701,  the  requester  shall  be  so 
notified  and  fees  may  be  imposed. 

(f)  Access  by  Persons  Within  the 
Judicial  Branch.  To  have  access  to 
classified  infonnation,  every  person 
except  for  Federal  judges  appointed  by 
the  President,  including  but  not  limited 
to  court  reporters,  typists  and 
secretaries,  law  clerks  and  translators 
must  be  granted  the  appropriate 
clearance  by  the  Department  Security 
Officer.  Before  clearance  can  be  granted 
to  any  individual  outside  the  Executive 
Branch  who  requires  access  to  classified 
information  originated  by  or  in  the 
custody  of  the  Department,  the  person 
must  have  a  complete  and  ciurent  full- 
field  background  investigation  to  allow 

a  determination  of  eligibility  for  a 
security  clearance  to  be  made.  This  full- 
Held  investigation  is  conducted  by  the 
Federal  Bureau  of  Investigation  or  the 
Office  of  Personnel  Management.  The 
length  of  time  it  generally  takes  to 
complete  an  expedited  full-field 
background  investigation  is  90  days. 
Therefore,  the  courts  should  be  advised 
of  the  time  required  to  satisfy  Executive 
Branch  security  regulations.  All  persons 
requiring  access  to  classified 
information  should  be  identified  as 
promptly  as  possible  by  the 
Department's  legal  counsel  to  ensure  the 
earliest  possible  beginning  of  cleiirance 
procedures. 

[g]  Judicial  Proceedings.  (1)  Any 
Department  employee  or  organization 
receiving  an  order  or  subpoena  from  a 
Federal  or  State  court  to  produce 
National  Security  Information,  required 
to  submit  National  Security  Infonnation 
for  official  Department  litigative 
purposes,  or  receiving  National  Security 
Information  from  another  organization 
for  production  of  such  in  litigation,  shall 
immediately  determine  from  the  agency 
originating  the  classified  information 


whether  the  information  can  be 
declassified. 

(2)  If  declassification  is  not  possible', 
the  Department  employee  or 
organization  and  thie  assigned 
Department  legal  counsel  in  the  case 
shall  take  all  appropriate  action  to 
protect  such  information  pursuant  to  the 
provisions  of  this  paragraph. 

(3}  If  a  determination  is  made  to 
produce  such  infonnation  in  a  judicial 
proceeding  in  any  manner,  the  assigned 
Department  legal  counsel  shall  take  all 
steps  necessary  to  ensure  the 
cooperation  of  the  court  and  where 
appropriate,  opposing  counsel,  in 
safeguarding  and  retrieving  the 
infonnation  pursuant  to  the  provisions 
of  this  regulation. 

(4)  The  Classified  Information 
Procedures  Act,  Pub.  L  96-456,  94  Stat. 
2025, 18  U.S.C.  App.  {Supp.  1963),  and 
the  "Security  Procedures  Established 
Pursuant  to  Pub.  L.  96-456,  94  Stat.  2025, 
by  the  Chief  Justice  of  the  United  States 
for  the  Protection  of  Classified 
Information,"  may  be  used  in  Federal 
criminal  cases  involving  classified 
infonnation.  In  judicial  proceedings 
other  than  Federal  criminal  cases  or 
where  the  Classified  Information 
Procedures  Act  is  not  used,  the 
following  minimum  security  safeguards 
shall  be  requested  of  the  court  and. 
where  appropriate,  sought  to  be 
included  in  a  judicial  protective  order 

(i)  Every  effort  shall  be  made  to  limit 
production  of  classified  information  to 
an  in  camera,  ex  parte  review  by  the 
court  to  determine  the  relevance  of  the 
classified  information  in  question. 

(ii)  Classified  information  shall  not  be 
introduced  into  evidence  or  otherwise 
disclosed  at  a  proceeding  without  the 
prior  approval  of  either  the  originating 
agency,  the  Attorney  General,  or  the 
President. 

(iii)  Attendance  at  any  proceeding 
where  classified  information  is  to  be 
introduced  or  disclosed  should  be 
limited  to  the  judge(s)  as  defined  in 
Department  Order  2620.6  and  to  those 
other  persons  whose  duties  require 
knowledge  or  possession  of  the 
classified  information  who  have  been 
determined  to  be  trustworthy  by  the 
Department  Security  Officer. 

(iv)  All  snch  proceedings  shall  be  held 
in  a  court  facility  which  can  provide 
appropriate  protection  for  the  classified 
information  as  determined  by  the 
Department  Security  Officer. 

(v)  Dissemination  and  accountability 
oontrols  shall  be  established  for  ail 
classified  information  offered  for 
indentification  or  introduced  into 
evidence  at  such  proceedings. 

(vi)  All  transcripts  of  such 
proceedings  shall  be  appropriately  • 


marked  to  show  the  classified  portions 
and  placed  under  seal  upon 
transcription. 

(vii)  All  classified  information 
including  the  appropriate  portions  of  the 
transcript  shall  be  handled  and  stored  in 
a  manner  consistent  with  the  provisions 
of  this  regulation. 

(viii)  At  the  conclusion  of  the. 
proceeding,  all  classified  information 
shall  be  returned  to  the  Department  or 
placed  under  seal  by  the  court. 

(ix)  All  classified  notes,  drafts,  or  any 
other  documents  generated  during  the 
course  of  the  proceedings  and 
containing  classified  information  shall 
be  retrieved  by  Department  employees 
and  immediately  transferred  to  the 
Department  for  safeguarding  and 
destruction  as  appropriate. 

(x)  All  persons  who  become  privy  to 
classified  information  disclosed  under 
the  provisions  of  this  section  shall  be 
fully  advised  as  to  the  classification 
level  of  such  information,  all  pertinent 
safeguarding  and  storage  requirements, 
and  their  liabihty  in  the  event  of 
unauthorized  disclosure. 

(xj)  The  Department  Security  Officer, 
in  consultation  with  the  agency 
originating  classified  case-related 
information  and  Government  attorneys, 
may  waive  any  of  the  security 
requirements  identified  in 
§  17.96{g){4)(iii)-{x),  if  it  has  been 
determined  that  such  a  waiver  is  in  the 
interest  of  the  national  security. 

(5)  This  paragraph  shall  apply  to  all 
htigation,  including  matters  arising 
under  the  Freedom  of  Information  Act,  5 
U.S.C.  552,  as  amended. 

§  1 7.97    Access  try  f oratgn  nationals, 
foreign  governments.  International 
organizattons,  and  immigrant  aliens. 

(a)  Classified  information  may  be 
released  to  foreign  nationals,  foreign 
governments  and  international 
organizations  only  when  authorized 
under  the  provisions  of  the  National 
Disclosure  Policy  (NDP-1)  issued  by  the 
Secretary  of  Defense. 

(b)  If  it  is  in  the  interest  of  the 
national  security.  Secret  and 
Confidential  information  may  be 
released,  on  a  limited  basis,  to 
immigrant  aliens  in  the  performance  of 
olficial  duties,  provided  that  the 
Department  Security  Officer  determines 
the  individual  is  reliable  and 
trustworthy  in  accordance  with  this 
Subpart. 

(c)  Immigrant  aliens  may  be  granted  a 
Limited  Access  Authorization  to  Top 
Secret  information  provided  that  th^ 
head  cf  the  Office,  Board,  Division  of 
Bureau  concerned  makes  a  personal 
written  request  and  determination  to  the 
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partment  Security  Officer  that  such 
access  is  essential  to  meet  Government 
requirements  and  that  the  Department 
Security  Officer  determines  that  the 
individual  is  reliable  and  trustworthy  in 
accordance  with  this  subpart. 

§  17.98    Procedures  for  requesting  a 
security  clearance  for  a  Department 
employee. 

Requests  for  determination  of 
eligibility  for  a  security  clearance  shall 
be  in  the  form  of  a  memorandum 
addressed  from  the  head  of  the  OfHce. 
Board,  Division  or  Bureau  concerned  to 
the  Department  Security  Officer. 
Exception  to  this  requirement  may  be 
granted  in  accordance  with  the 
provisions  of  §  17.95(c).  Two  copies  of 
the  request  shall  be  submitted.  The 
memorandum  shall  contain  the 
following  items: 

(a)  Degree  of  clearance  requested. 
National  security  clearances  are 
categorized  into  three  levels,  namely, 
Top  Secret,  Secret,  and  Confidential. 
The  categories  of  security  clearances 
are  related  directly  to  the  levels  of 
National  Security  Information  to  which 
access  is  required. 
'    \b]  Justification  for  requested 
clearance.  A  person  must  have  a  need 
for  access  to  the  particular  classified 
information  or  material  sought  in 
connection  with  his/her  official  duties 
or  obligations.  This  need-to-know  is  the 
essence  for  any  justiHcation  for  a 
security  clearance.  The  justiHcation  for 
u  clearance  does  not  have  to  be  long  or 
detailed;  however,  a  strict  need-to-know 
shall  be  established  before 
consideration  to  grant  a  security 
clearance  can  be  given. 

(c)  Continuous  evaluation  ofneed-to- 
finow.  A  continuing  review  of  the 
established  need-to-know  shall  be 
conducted  by  the  Security  Programs 
Manager. 

(d)  Request  for  administrative 
withdrawal.  The  head  of  each  Office, 
Board,  Division  or  Bureau  shall  make 
provision  to  request  the  administrative 
withdrawal  of  a  security  clearance  of 
persons  for  whom  there  is  no 
foreseeable  need  for  access  to  classified 
information  or  material  in  connection 
with  the  performance  of  their  official 
duties;  for  example,  termination  of 
employment  or  change  in  position. 
Likewise,  when  a  person  no  longer 
iceds  access  to  classified  material 
bearing  a  particular  security 
classiHcation  category,  a  request  that 
the  security  clearance  be  adjusted  to  the 
qlassification  category  still  required  for 
the  performance  of  his/her  official 
duties  and  obligations  shall  be  made  by 
the  Security  Programs  Manager  of  the 
Office,  Board,  Division  or  Bureau 


concerned.  In  both  instances,  such 
action  resultant  from  these  requests  will 
be  without  prejudice  to  the  person's 
eligibility  for  future  security  clearances. 

§17.99    Other  access  situations. 

When  necessary  in  the  interests  of 
national  security,  the  Attorney  General 
or  the  Assistant  Attorney  General  for 
Administration  may  authorize  access  by 
persons  outside  the  Federal 
Government,  other  than  those 
enumerated  above,  to  classified 
information  upon  determining  that  (a) 
the  recipient  is  trustworthy  for  the 
purpose  of  accomplishing  a  national 
security  objective  and  (b)  that  the  - 
recipient  can  and  will  safeguard  the 
information  from  unauthorized 
disclosure.  The  clearance  procedures 
and  provisions  of  Department  Order 
2620.6  shall  be  followed  in  such 
instances. 

§  17.100    Dissemination. 

(a)  Policy.  Except  as  otherwise 
provided  in  section  102  of  the  National 
Security  Act  of  1947.  50  U.S.C.  403,  and 
17.96(f]  of  this  regulation,  classified 
information  originating  within  the 
Department  may  not  be  disseminated 
outside  any  other  agency  to  which  it  has 
been  made  available  without  the 
consent  of  the  Department.  Conversely, 
classified  information  originating  in  a 
department  or  agency  other  than  the 
Department  shall  not  be  disseminated 
outside  the  Department  without  first 
obtaining  the  consent  of  the  originating 
department  or  agency.  Office,  Board, 
Division  and  Bureay  Security  Programs 
Managers  shall  establish  procedures 
consistent  with  this  regulation  for  the 
dissemination  of  classified  information. 
The  originating  official  or  Office,  Board, 
Division  or  Bureau  may  prescribe 
specific  restrictions  on  dissemination  of 
classified  information  when  necessary. 

(b)  Restraint  on  Reproduction.  No 
documents  or  materials  or  any  portions 
thereof  that  contain  Top  Secret 
information  shall  be  reproduced  without 
the  consent  of  the  originator  or  higher 
authority.  Any  stated  prohibition  or 
markings  on  any  classified  document 
(regardless  of  classification]  against 
reproduction  shall  be  strictly  observed. 
(See  §  17.70.)  The  folowing  measures 
apply  (o  reproduction  equipment  and  to 
the  reproduction  of  classified 
information: 

(1)  Copying  of  documents  containing 
classified  information  shall  be 
minimized; 

(2)  Officials  within  each  Office,  Board, 
Division  or  Bureau  shall  be  authorized 
by  the  Security  Programs  Manager,  in 
writing,  to  approve  the  reproduction  of 
Top  Secret  and  Secret  information;  shall 


be  designated  by  position  title,  and  shall 
review  the  need  for  reproduction  of 
classified  documents  with  a  view 
toward  minimizing  reproduction: 

(3)  Specific  reproduction  equipment 
shall  be  designated  for  the  reproduction 
of  classified  information.  Rules  for 
reproduction  of  classified  information 
shall  be  posted  on  or  near  the 
designated  equipment; 

(4)  Notices  prohibiting  reproduction  of 
classified  information  shall  be  posted  on 
equipment  used  only  for  the 
reproduction  of  unclassified 
information: 

(5)  Security  Programs  Managers  shall 
ensure  that  equipment  used  for 
reproduction  of  classified  material  does 
not  leave  latent  images  in  the  equipment 
or  on  other  material; 

(6)  All  copies  of  classified  documents 
reproduced  for  any  purpose,  including 
those  incorporated  into  a  working  paper, 
are  subject  to  the  same  controls 
prescribed  for  the  document  from  which 
the  reproduction  is  made;  and 

(7)  Records  shall  be  maintained  to 
show  the  number  and  distribution  of 
reproduced  copies  of  all  Top  Secret 
documents  and  of  all  classified 
documents  covered  by  special  access 
programs  distributed  outside  the 
Department.  Also,  records  shall  be 
maintained  concerning  all  Secret  and 
Confidential  documents  which  are 
marked  with  special  dissemination  and 
reproduction  limitations. 

§  17.101    Transmission  of  Top  Secret 
Information.  , 

Transmission  of  Top  Secret 
information  shall  be  effected  only  by: 

(a)  Authorized  and  cleared 
Department  messenger-courier  services; 

(b)  The  Department  of  State  Courier 
System; 

(c)  The  Armed  Forces  Courier  Service; 

(d)  Cleared  and  designated 
Department  employee  traveling  on  a 
conveyance  owned,  controlled  or 
chartered  by  the  Government; 

(e)  Cleared  and  designated 
Department  employees  traveling  by 
surface  transportation; 

(f)  Cleared  and  designated 
Department  employees  traveling  on 
scheduled  commercial  passenger 
aircraft  within  and  between  the  United 
States,  its  Territories  and  Canada; 

(g)  Cleared  and  designated 
Department  contractors  traveling  within 
and  between  the  United  States  and  its 
Territories  provided  that  the 
transmission  has  been  authorized  in 
writing  by  the  appropriate  contracting 
officer  or  his/her  designated 
representative  and,  the  designated 
employees  have  been  briefed  in  their 
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responsibilities  as  couriers  or  escorts  for 
the  protection  of  Top  Secret  material;  or 

(h)  A  cryptographic  communication 
system  authorized  by  the  Director, 
National  Security  Agency,  or  other 
secure  communications  circuits 
approved  by  the  Department  Security 
Officer. 

§  17.102    Transmission  of  Secret  and 
Confidential  information. 

Transmission  of  Secret  and 
Confidential  information  may  be 
effected  by: 

(a)  Any  of  the  means  approved  for  the 
transmission  of  Top  Secret  information 
except  that  Secret  information  may  be 
introduced  into  the  Armed  Forces 
Courier  Service  only  when  the  control  of 
such  information  cannot  be  otherwise 
maintained  in  United  States  custody; 

(b)  Appropriately  cleared  Department 
contractors  within  and  between  the 
United  States  and  its  Territories 
provided  that  (1)  the  designated 
individuals  have  been  briefed  in  their 
responsibilities  as  couriers  or  escorts  for 
protecting  classified  information;  and  (2] 
the  classified  information  remains  under 
the  constant  custody  and  protection  of 
the  contractor  personnel  at  all  times; 

(c)  United  States  Postal  Service 
registered  mail  with  registered  mail 
receipt  within  and  between  the  50 
States,  the  District  of  Columbia,  and 
Puerto  Rico; 

(d)  United  States  Postal  Service 
registered  mail  with  registered  mail 
receipt  through  DOD  Postal  Service 
facilities  outside  the  50  Slates,  the 
District  of  Columbia,  and  Puerto  Rico, 
provided  that  the  information  does  not 
at  any  time  pass  out  of  United  States 
citizen  control  and  does  not  pass 
through  a  foreign  postal  system  or  any 
foreign  inspection: 

(e)  United  States  Postal  Ser\ice  and 
Canadian  registered  mail  with  registered 
mail  receipt  between  United  States 
Government  and  Canadian  government 
installations  in  the  United  States  and 
Canada;  or 

(0  Government  and  Government 
contract  vehicles  including  aircraft, 
ships  of  the  United  States  Navy,  civil 
service  operated  United  States  Naval 
ships,  and  ships  of  United  States 
registry  when  these  carriers  are  under 
appropriately  cleared  escort  personnel. 
Appropriately  cleared  operators  of 
vehicles,  officers  of  ships  or  pilots  of 
aircraft  who  are  United  States  citizens 
may  be  designated  as  escorts  provided 
the  control  of  the  carrier  is  maintained 
on  a  24-hour  basis.  The  escort  shall 
protect  the  shipment  at  all  times, 
through  personal  observation  or 
authorized  storage  to  prevent  inspection, 
tampering,  pilferage,  or  unauthorized 


access.  However,  observation  of  the 
shipment  is  not  required  during  the 
period  it  is  stored  in  an  aircraft  or  ship 
in  connection  with  flight  or  sea  transit, 
provided  the  shipment  is  loaded  into  a 
compartment  that  is  not  accessible  to 
any  unauthorized  persons  or  in  a 
specialized  secure,  safe-like  container. 

§  17.103    Transmission  of  classified 
information  to  foreign  governments. 

Subsequent  to  a  determination  by 
competent  authority  that  classified 
information  may  be  released  to  a  foreign 
government,  it  shall  be  transmitted  only 
to  an  embassy  or  official  agency  or 
representative  of  the  recipient 
government. 

§17.104    Envelopes  or  containers. 

(a)  Whenever  classified  information  is 
transmitted,  it  shall  be  enclosed  in  two 
opaque  sealed  envelopes  or  similar 
wrappings  where  size  permits,  except  as 
provided  below. 

(b)  Whenever  classified  material  is 
transmitted  and  the  size  of  the  material 
is  not  suitable  for  transmission  in 
accordance  with  §  17.104(a),  it  shall  be 
enclosed  in  two  opaque  sealed 
containers,  such  as  boxes  or  heavy 
wrappings. 

(c)  Material  used  for  packaging  shall 
be  of  such  strength  and  durability  as  to 
provide  security  protection  while  in 
transit,  to  prevent  items  from  breaking 
out  of  the  container,  and  to  facilitate  the 
detection  of  any  tampering  with  the 
container.  The  outer  wrappings  shall 
conceal  all  classified  characteristics. 

§17.105    Addressing. 

(a)  Addresses  fonvarding  classified 
information  shall  be  specific  so  that 
couriers/messengers  may  easily  identify 
the  intended  recipients.  Use  of  office 
code  numbers  or  such  phrases  in  the  ' 
address  as  "Attention:  Research 
Department,"  or  similar  aids  in 
expediting  internal  routing,  in  addition 
to  the  organization  address  is 
encouraged. 

(bj  Classified  written  information 
should  be  folded  in  such  a  manner  that 
the  text  will  not  be  in  direct  contact 
with  the  inner  envelope  or  container.  A 
receipt  form  shall  be  attached  to  or 
enclosed  in  the  inner  envelope  or 
container  for  all  classified  information. 
When  written  materials  of  different 
classifications  are  transmitted  in  one 
package,  they  shall  be  wrapped  in  a 
single  inner  envelope  or  container.  A 
receipt  listing  all  classified  information 
shall  be  attached  or  enclosed.  The  inner 
envelope  or  container  shall  be  marked 
with  the  highest  classification  of  the 
contents. 


(c)  The  inner  envelope  or  container 
shall  show  the  address  of  the  receiving 
activity,  classification,  including,  where 
appropriate,  the  "Restricted  Data  ' 
marking,  and  any  applicable  special 
instructions.  It  shall  be  carefully  sealed 
to  minimize  the  possibility  of  access 
without  leaving  evidence  of  tampering. 

(d)  An  outer  or  single  envelope  or 
container  shall  show  the  complete  and 
correct  address  of  the  receiving  activity 
and  the  return  address  of  the  sender. 

(e)  An  outer  cover  or  single  envelope 
or  container  shall  not  bear  a 
classification  marking,  a  listing  of  the 
contents  divulging  classified 
information,  or  any  other  unusual  data 
or  marks  that  might  invite  special 
attention  to  the  fact  that  the  contents 
are  classified. 

(f)  Care  must  be  taken  to  ensure  that 
classified  information  intended  onhy  for 
the  United  States  elements  of 
international  staffs  or  other 
organizations  is  addressed  specifically 
to  those  elements. 

§  1 7. 1 06    Receipt  systems. 

(a)  Top  Secret  information  shall  be 
transmitted  under  a  chain  of  receipts 
covering  each  individual  who  receives 
custody. 

(b)  Secret  and  Confidential 
information  shall  be  transmitted  by  a 
receipt  between  activities  and  other 
authorized  addressees,  except  that  in 
lieu  of  receipts,  the  heads  of  Offices. 
Boards.  Divisions  and  Bureaus  may 
prescribe  such  procedures  as  are 
necessary  to  control  effectively  Secret 
and  Confidential  information. 

(c)  Receipts  shall  be  provided  by  the 
transmitter  of  the  material  and  the  forms 
shall  be  attached  to  the  inner  envelope 
or  cover. 

(1)  Receipt  forms  shall  be  unclassified 
and  contain  only  such  information  as  is 
necessary  to  identify  the  material  being 
transmitted. 

(2)  Receipts  shall  be  retained  for  at 
least  two  years. 

§  17.107    Transmission  exceptions. 

Exceptions  to  the  transmission 
requirements  for  classified  information 
may  be  authorized  by  the  Department 
Security  Officer,  provided  the  exception 
affords  an  equal  amount  of  protection 
and  accountabihty  as  that  provided  by 
the  requirements  set  forth  above. 
Proposed  exceptions  that  do  not  meet 
these  minimum  standards  shall  not  be 
approved. 

§  17.108    General  courier  restrictions. 

Appropriately  cleared  personnel  may 
be  authorized  to  escort/hand-carry 
classified  material  between  their 
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organization  and  an  office  to  be  visited, 
subject  to  the  following  conditions: 

(a)  The  storage  provisions  of  this 
regulation  shall  apply  at  all  stops  en 
route  to  the  destination,  unless  the 
information  is  retained  in  the  personal 
possession  and  constant  surveillance  of 
the  individual  at  all  times.  The  hand- 
carrying  of  classified  information  on 
trips  that  involve  an  overnight  stopover 
is  not  permissible  without  advance 
arrangements  for  proper  overnight 
storage  in  a  Government  installation  or 
a  cleared  contractor's  facility. 

(b)  Classified  material  shall  not  be 
read,  studied,  displayed,  or  used  in  any 
manner  in  public  conveyances  or  places. 

(c)  When  classified  material  is  carried 
in  a  private,  public,  or  Government 
conveyance,  it  shall  not  be  stored  in  any 
detachable  storage  compartment  such  as 
automobile  trailers  or  luggage  racks. 

(d)  Security  Programs  Managers  shall 
provide  a  written  statement  to  all 
individuals  escorting  or  carrying 
classified  material  aboard  commercial 
passenger  aircraft  authorizing  such 
transmission.  This  authorization 
statement  may  be  included  in  o^icial 
travel  orders  and  should  ordinarily 
permit  the  individual  to  pass  through 
passenger  control  points  without  the 
need  for  subjecting  the  classified 
material  to  inspection.  Specific 
procedures  for  carrying  classified 
documents  aboard  commerical  aircraft 
are  contained  in  §  17.110.  The  Security 
Programs  Managers  shall  ensure  that 
employees  carrying  classified 
information  abroad  have  obtained  an 
official  passport  and  other  necessary 
documentations  as  required  by  the 
Department  of  State. 

(e)  Each  organization  shall  account  for 
all  classified  information  carried  or 
escorted  by  traveling  personnel. 

(f)  Individuals  authorized  \o  carry  or 
escort  classified  material  shall  be  fully 
informed  of  the  provisions  of  this 
Subpart  prior  to  departure  from  their 
duty  station. 

§  17.109    Restrictions  on  tiand-carrying 
classified  information  aboard  commercial 
passenger  aircraft. 

Classified  information  shall  not  be 
hand-carried  aboard  commercial 
passenger  aircraft  unless: 

(a)  There  are  no  other  authorized 
means  available  to  move  the 
information  to  accomplish  operational 
objectives  or  contract  requirements  in  a 
timely  manner. 

(b)  The  hand-carrying  has  been 
authorized  by  the  Department  Security 
Officer  or  the  Security  Programs 
Manager  or  a  designated  Security   . 
Officer  of  the  Office,  Board,  Division  or 
Bureau  concerned. 


(c)  The  hand-carrying  is  accomplished 
aboard  a  United  States  carrier.  Foreign 
carriers  will  be  utilized  only  when  no 
United  States  carrier  is  available  and ' 
then  the  information  must  remain  in  the 
custody  and  physical  control  of  the 
United  States  escort  at  all  times. 

§17.110    Procedures  for  hand-carrying 
classified  Infofmatton  on  commercial 


(a)  Basic  Requirements.  Advance  and 
continued  coordination  by  the  Office, 
Board,  Division  or  Bureau  shall  be  made 
with  departure  airline  and  terminal 
officials  and,  where  possible,  with 
intermediate  transfer  terminals  to 
develop  mutually  satisfactory 
arrangements  within  the  terms  of  this 
issuance  and  Federal  Aviation 
Administration  guidance.  Specifically,  a 
determination  should  be  made 
beforehand  as  to  whether 
documentation  described  in  {  17.110(c), 
will  be  required.  Local  Federal  Aviation 
Administration  Security  Officers  can  be 
of  assistance  in  making  this 
determination. 

(1)  The  individual  designated  as 
courier  shall  be  in  possession  of  a 
Department  picture  identification  card 
and  written  authorization  from  the 
Security  Programs  Manager  of  the 
organization  concerned  or  the 
Department  Security  Officer  to  carry 
classified  information. 

(2)  The  courier  shall  be  briefed  as  to 
the  provisions  of  this  Subpart. 

(b)  Procedures  for  Carrying  Classified 
Information.  Persons  carrying  classified 
information  should  process  through  the 
airline  ticketing  and  boarding  procedure 
in  the  same  manner  as  all  other 
passengers  except  for  the  following: 

(1)  The  classified  information  being 
carried  shall  contain  no  metal  bindings 
and  shall  be  contained  in  sealed 
envelopes  or  other  suitable  containers. 
Should  such  envelopes  or  packages  be 
contained  in  a  briefcase  or  other  carry- 
on  luggage,  the  briefcase  or  luggage 
shall  be  routinely  offered  for  opening 
and  inspection  for  weapons. 

(2)  Opening  or  reading  of  the 
classified  document  by  the  screening 
official  is  not  permitted. 

(c)  Procedures  for  Transporting 
Classified  Information  in  Large 
Packages.  Classified  information  in 
large  sealed  or  packaged  containers 
shall  be  processed  as  follows: 

(1)  The  Department  official  who  has 
authorized  the  transport  of  the  classified 
information  shall  notify  the  appropriate 
air  carrier  in  advance. 

(2)  The  passenger  carrying  the 
information  shall  report  to  the  affected 
airljne  ticket  counter  prior  to  boarding, 
present  his  documentation  and  the 


package  or  cartons  to  be  exempt  from 
screening.  The  airline  representative 
will  be  requested  to  review  the 
documentation  and  description  of  the 
containers  to  be  exempt. 

(3)  If  satisfied  with  the  identification 
of  the  passenger  and  his  documentation, 
the  airline  official  will  be  requested  to 
provide  the  passenger  with  an  escort  to 
the  screening  station  and  authorize  the 
screening  personnel  to  exempt  the 
container  from  physical  or  other  type 
inspection. 

(4)  If  the  airline  officials  or  screening 
personnel  refuse  to  permit  the  package 
to  be  loaded  onto  the  aircraft  without 
inspection,  the  courier  will  contact  the 
appropriate  Department  official  for 
further  instructions. 

(5)  The  actual  loading  and  unloading 
of  the  information  will  be  under  the 
supervision  of  a  representative  of  the  air 
carrier  however,  appropriately  cleared 
personnel  shall  accompany  the  material 
and  keep  it  under  surveillance  during 
loading  and  unloading  operations.  In 
addition,  appropriately  cleared 
personnel  must  be  available  to  conduct 
surveillance  at  any  intermediate  stops 
where  the  cargo  compartment  is  to  be 
opened. 

§17.111    Accountability  of  Top  Secret 
Information. 

(a)  Top  Secret  Control  Officers  and 
alternate  Top  Secret  Control  Officers 
shall  be  designated,  in  writing,  by 
Security  Programs  Managers  within  all 
Offices,  Boards,  Divisions  and  Bureaus. 
Copies  of  such  designations  shall  be 
forwarded  to  the  Department  Security 
Officer.  Such  officers  shall  be 
responsible  for  receiving,  transmitting, 
and  maintaining  accountability  registers 
for  Top  Secret  information.  They  shall 
be  selected  on  the  basis  of  experience, 
reliability,  and  shall  have  appropriate 
security  clearances.  Further,  Security 
Programs  Managers  shall  ensure  that 
written  procedures  concerning 
accountability  of  Top  Secret  information 
are  promulgated.  A  copy  of  such 
procedures  shall  be  forwarded  to  the 
Department  Security  Officer. 

(b)  All  Top  Secret  information 
received  or  originated  with  the 
Department  shall  be  immediately 
registered  by  an  appropriate  Top  Secret 
Control  Officer  or  alternate.  Such 
registering  process  shall  include  the 
recording  of:  The  date  the  document 
was  received  and  originated;  the 
classification  of  the  document;  the 
number  of  copies;  the  title  and 
description  of  the  document;  the 
disposition  and  date;  the  location  of  the 
document;  and  the  serial  number 
assigned  to  the  document.  For  example. 
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the  25th  Top  Secret  document  received 
within  the  Criminal  Division  during  1982 
could  be  assigned  the  following  Top 
Secret  control  number:  CRM-a2-0025. 

(c)  Top  Secret  accountability  registers 
shall  be  maintained  by  each  originating 
and  receiving  office  for  all  Top  Secret 
documents  received  or  in  its  custody. 

(d]  The  name  and  title  of  all 
individuals,  including  steno^-aphic  and 
clerical  personnel,  to  whom  information 
in  Top  Secret  documents  has  been 
disclosed,  and  the  date  of  such 
disclosure,  shall  be  recorded.  The  use  of 
a  sheet  of  paper  permanently  attached 
to  the  document  concerned  may  serve  as 
a  disclosure  record  or  log  for  these 
purposes.  Disclosures  to  individuals 
who  may  have  had  access  to  containers 
in  which  Top  Secret  infomation  is  stored 
need  not  be  recorded  on  disclosure 
records.  Disclosure  records  shall  be 
retained  for  two  years  after  the 
document  concerned  is  transferred, 
downgraded  or  destroyed. 


S  17.112 

Top  Secret  documents  and  material 
shall  be  inventoried  at  least  once 
annually.  OganiTations  which  store 
large  volimies  of  classified  information 
may  limit  their  annual  inventory  to 
documents  and  material  which  have 
been  disclosed  within  the  past  year.  If  a 
storage  system  contains  large  volumes 
of  information  and  security  measures 
are  adequate  to  prevent  access  by 
tmauthorized  persons,  the  head  of  the 
OfTice,  Board.  Division  or  Bureau  may 
submit  a  request  for  a  waiver  of  the 
annual  inventory  requirement  to  the 
Department  Security  Officer.  However, 
the  request  must  be  fully  justified  to 
provide  a  basis  for  the  Attorney  General 
to  approve,  in  writing,  the  waiver  of 
these  annual  inventory  requirements. 

917.113    AecountibiMy  of  Secret  and 
ConWdential  Infon— tkm. 

Security  Programs  Managers  within 
all  Offices,  Boards.  Divisions,  and 
Bureaus  are  responsible  for  ensuring 
that  accountabiUty  procedures  for 
Secret  and  Confidential  information  are 
established  within  their  respective 
organizations.  Such  procedures  shall  be 
written  and  shall  pertain  to  Secret  and 
Confidential  information  originated  or 
received  by  a  Department  component: 
distributed  or  routed  to  a  subelement  of 
such  component;  and  disposed  of  by  the 
component  by  transfer  of  custody  or 
destruction.  Copies  of  written 
procedures  for  the  accountability  and 
control  of  Secret  and  Confidential 
information  shall  be  forwarded  to  the 
Department  Security  Officer.  At  a 
minimum,  such  procedures  shall  provide 
for  the  identification  of  the  document 


S  17.1 14    Accountability  of  reproduced 
documents. 

Reproduced  copies  of  Top  Secret. 
Secret  and  Confidential  documents  are 
subiect  to  the  same  accountability  and 
controls  as  the  original  documents.  (See 
§  17.100(b).) 


§17.115    WortUn«( 

"Working  papers"  are  classified 
documents  and  material  accumulated  or 
created  in  the  preparation  of  finished 
documents  and  material.  Work'ng 
papers  containing  classified  information 
shall  be  dated  when  created:  marked 
with  the  highest  classification  of  any 
information  contained  therein:  protected 
in  accordance  with  the  assigned 
classification:  destroyed  when  no  longer 
needed:  and  marked  with  a 
declassification  or  review  date  when 
placed  in  permanent  files.  Working 
papers  shall  be  accounted  for  and 
controlled  in  the  manner  prescribed  for 
a  finished  document  of  comparable 
classification  when  released  by  the 
originator  or  transmitted  through 
message  center  channels;  filed 
permanently:  or  retained  more  than  180 
days  from  date  of  origin. 


Subpart  H— Oispoaal  and  Destruction 
of  Classified  Hiformallon 

§17.116    Policy. 

All  National  Security  Information 
shall  be  destroyed  in  a  manner 
described  herein  whenever  the 
operational  or  historical  need  for  the 
particular  classified  information  ceases 
to  exist.  Every  effort  shall  be  made  to 
destroy  National  Security  Information 
as  soon  as  practical  for  two  basic 
reasons: 

(a)  First  the  longer  large  volumes  of 
National  Security  Information  are 
existent  the  greater  the  potential  for 
compromise. 

(b)  Second,  the  physical  and 
docimient  security  requirements 
involving  National  Security  Information 
are  expensive  to  fulfill  and  maintain. 
The  smaller  the  amount  of  National 
Security  Information  in  existence  within 
the  Department,  the  fewer  storage 
containers  and  security  areas  are 
required  and  the  smaller  the  budgetary 
allotment  which  must  be  allocated  by 
the  Department  to  fulfill  security 
requirements. 

§17.117    Record  nwteriaL 

Documentary  record  material  made  by 
an  Office.  Board.  Division  or  Bureau  of 
the  Department  in  connection  with  the 
transaction  of  public  business,  and 
preserved  as  evidence  of  the 
organization,  functions,  policies, 
operations,  decisions,  procedures,  or 


other  activities  of  any  Department  or 
Agency  of  the  government,  may  be 
disposed  of  or  destroyed  only  in 
accordance  with  Offices.  Boards  and 
Divisions  (OBD)  Order  2710.3A,  Chapter 
& 

§17.118    Nonrecord  materW. 

Nonrecord  material  containing 
classified  information  (including 
shorthand  notes,  used  carbon  paper, 
one-time  tj-pewriter  ribbons,  word 
processor  disks,  preliminary  drafts, 
plates,  records  and  tapes,  stencils, 
negatives,  and  the  like,  and  wastage 
incidental  thereto)  shall  be  destroyed,  in 
accordance  with  this  Subpart,  as  soon 
as  it  has  ser\'ed  its  purpose,  unless  it  is 
the  subject  of  an  ongoing  mandatory 
review  for  declassification  request.  Prior 
to  destruction,  this  material  must  be 
protected  in  a  manner  to  prevent 
unauthorized  disclosure  of  the 
information  in  accordance  with  the 
safeguarding  procedures  contained  in 
this  regulation. 

§17.119    Meltiode  of  deetruction. 

Top  Secret.  Secret  and  Confidential 
classified  information  and  material 
(record  and  nonrecord)  shall  be 
destroyed  in  the  presence  of  an 
appropriately  cleared  official  by 
burning,  melting,  chemical 
decomposition,  pulping,  pulverizing, 
shredding  or  other  mutilation  sufficient 
to  preclude  recognition  or  reconstruction 
of  the  classified  information.  Classified 
information  stored  on  floppy  disks  or 
other  forms  of  magnetic  media  can  also 
be  destroyed  by  erasure  but  only  when 
unclassified  information  is  substituted  in 
its  place. 

§17.120    Records  of  destruction. 

(a)  Records  of  destruction  are 
required  for  Top  Secret  and  Secret 
information  and  shall  be  dated  and 
signed  by  two  officials  (destruction  and 
witnessing  officials)  %vitnessing  actual 
destruction.  If  destruction  is 
accomplished  by  an  approved  central 
disposal  system,  the  destruction  record 
shall  be  signed  by  the  witnessing 
officials  at  the  time  the  material  is 
delivered  at  the  facility.  Records  of 
destruction  shall  be  maintained  for  a 
minimum  of  two  years  after  which  they 
may  be  destroyed.  Such  records  shall 
contain  the  identification  of  the 
document(s)  destroyed,  the  method  of 
destruction  used,  the  time  and  place  of 
destruction,  the  reason  for  destruction, 
and  the  name  of  the  destroying  official 
and  witness. 

(b)  The  Security  Programs  Manager, 
his/her  appointed  Security  Officer(s) 
when  appropriate.  Top  Secret  Control 
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Officers  or  their  alternates,  or 
custodians  of  classified  information,  are 
authorized  to  destroy  National  Security 
Information.  An  additional  person,  who 
possesses  a  security  clearance  at  the 
same  or  higher  level  than  the 
classification  of  the  material  being 
destroyed,  shall  witness  the  destruction 
thereof.  The  destruction  officials  shall 
be  trained  in  the  operation  of  the 
equipment  being  used  for  destruction 
and  shall  ensure  that  destruction  is 
accomplished  in  accordance  with 
provisions  of  this  Subpart. 

Subpart  I— Special  Access  Programs 

§17.121    Policy. 

It  is  the  policy  of  the  Department  to 
utihze  the  standard  classification 
categories  and  the  applicable  sections  of 
Executive  Order  12356  and  its 
implementing  Information  Security 
Oversight  Office  Directive  to  limit 
access  to  classi^ed  information  on  a 
"need-to-know"  basis  to  personnel  who 
have  been  determined  to  be  trustworthy. 
It  is  also  the  policy  to  apply  the  "need- 
to-know"  principle  so  that  there  will  be 
no  need  by  the  Department  to  resort  to 
formal  special  access  programs  which 
further  restrict  access  to  classified 
information.  If  it  is  determined  a  special 
access  program  should  be  created,  a 
specific  showing  in  writing  must  be 
prepared  that  demonstrates: 

(a)  Normal  management  and 
safeguarding  procedures  are  not 
sufficient  to  limit  "need-to-know"  or 
access. 

(b)  The  number  of  persons  who  will 
need  access  will  be  reasonably  small 
and  commensurate  with  the  objective  of 
providing  extra  protection  for  the 
information  involved. 

(c)  The  safeguarding  requirements  of 
Subpart  E  may  be  modified  by  the 
Attorney  General  as  long  as  the 
modified  requirements  provide 
appropriate  protection  for  the 
information. 

§  17.122    Authority  for  establishing  special 
access  programs. 

The  Attorney  General  may  establish 
or  continue  special  access  programs  to 
control  access  to,  and  distribution  and 
protection  of,  particularly  sensitive 
information  originated  within  the 
Department  and  classified  pursuant  to 
Executive  Order  No.  12356.  Request  for 
such  establishment  shall  be  submitted  in 
writing  to  the  Department  Security 
Officer.  However,  special  access 
programs  involving  intelligence  sources 
or  methods,  such  as  the  Sensitive 
Compartmented  Information  Program, 
may  be  established  only  by  the  Director 
of  Central  Intelligence. 


§17.123    Requesting  the  estat>iishment  or 
renewal  of  spedsl  access  programs. 

(a)  Special  access  program  requests 
shall  be  in  writing  and  shall  contain  the 
information  specified  in  §  17.124,  below. 
Such  requests  shall  be  from  the  head  of 
the  OfBce,  Board,  Division  or  Bureau 
concerned  and  addressed  to  the 
Attorney  General  through  the 
Department  Security  Officer.  After  a 
decision  has  been  made  concerning 
approval/disapproval,  the  original  copy 
shall  be  maintained  for  records  purposes 
by  the  Department  Security  Officer. 

(b)  Special  access  programs  approved 
within  the  Department  are  required  to 
be  reviewed  at  least  every  five  years  by 
the  Office,  Board,  Division  or  Bureau 
concerned  and  by  the  Department 
Security  Officer. 

§  17.124    Information  rsqutoed  in  requests 
for  special  access  programs. 

Each  special  access  program  request, 
whether  for  establishment  or  renewal, 
shall  contain  the  following  information: 

(a)  Office,  Board,  Division  or  Bureau 
concerned  (including  subunit), 

(b)  Unclassified  name  or  short  title  of 
the  program, 

(c)  Relationship,  if  any,  to  other 
special  access  programs  within  the 
Department  or  other  departments, 

(d)  Rationale  and  justification  for 
establishment  of  a  special  access 
program,  including  the  reason(8)  why 
normal  management  and  safeguarding 
procedures  for  classified  information  are 
inadequate, 

(e)  Estimated  number  of  persons  to  be 
granted  special  access  within  the 
Department,  in  other  departments,  and 
outside  the  Executive  Branch  or  United 
States  Government,  and 

(f)  All  instructions  pertaining  to  the 
program  security  requirements 
including,  but  not  hmited  to,  those 
governing  access  to  program 
information. 

§17.125    Identification  marldngs  snd 
accounting  for  special  access  programs. 

(a)  The  Department  Security  Officer 
may  prescribe  additional  markings  to 
identify  information  given  protection  by 
means  of  a  special  access  program. 

(b)  The  Department  Security  Officer 
shall  account  for  and  maintain  a  listing 
of  those  special  access  programs 
approved  by  the  Attorney  General.  The 
Director.  Information  Security  Oversight 
Office,  shall  have  non-delegable  access 
to  all  such  accountings. 

Subpart  J— Executive  Branch 
Oversight  and  Policy  Direction 

§  1 7. 1 26    National  Security  Council. 

Pursuant  to  the  provisions  of 
Executive  Order  No.  12356,  the  National 


Security  Council  shall  provide  overall 
policy  direction  for  the  Information 
Security  Program. 

§17.127    Administrator  of  General 
Services. 

The  Administrator  of  General 
Services  is  responsible  for  implementing 
and  monitoring  the  Information  Security 
Program.  In  accordance  with  Executive 
Order  No.  12356,  this  responsibility  has 
been  delegated  to  the  Director  of  the 
Information  Security  Oversight  Office. 

§17.12S    Information  Security  Oversight 
Office. 

(a]  The  Information  Security 
Oversight  Office  has  a  full-time  Director 
appointed  by  the  Administrator  of 
General  Services  with  approval  of  the 
President.  The  Office  is  supported  by  a 
staff  appointed  by  the  Director. 

(b)  The  Director  of  the  Information 
Security  Oversight  Office  is  charged 
with  the  following  principal  functions 
that  pertain  to  the  Department: 

(1)  Develop,  in  consultation  with  the 
Department  and  other  agencies,  and 
promulgate,  subject  to  the  approval  of 
the  National  Security  Council,  directives 
for  the  implementation  of  Executive 
Order  12356,  which  shall  be  binding  on 
the  Department  and  the  Offices.  Boards, 
Divisions  and  Bureaus: 

(2)  Oversee  Department  actions  to 
ensure  compliance  ivith  Executive  Order 
12356  and  the  Information  Security 
Oversight  Office  implementing  directive; 

(3)  Review  the  Department's 
implementing  regulations  and  guidelines 
for  systematic  declassification  review. 
The  Director  shall  require  any  regulation 
or  guideline  to  be  changed  if  it  is  not 
consistent  with  this  regulation  or 
implementing  directives.  Any  such 
decision  by  the  Director  may  be 
appealed  to  the  National  Security 
Council.  The  Department  regulation  or 
guideline  shall  remain  in  effect  pending 
a  prompt  decision  on  the  appeal; 

(4)  Have  the  authority  to  conduct  on- 
site  reviews  of  the  Information  Security 
Program  of  each  agency  that  generates 
or  handles  classified  information  and  to 
require  of  each  agency  such  reports, 
information,  and  other  cooperation  as 
may  be  necessary  to  fulfill  the  Director's 
responsibilities.  If  these  reports  pose  an 
exceptional  national  security  risk,  the 
Attorney  General  or  the  Department 
Security  Officer  may  deny  access.  The 
Director  may  appeal  denials  to  the 
National  Security  Council.  The  denial  of 
access  shall  remain  in  effect  pending  a 
prompt  decision  on  the  appeal; 

(5)  Consider  and  take  action  on 
complaints  and  suggestions  from 
persons  within  or  outside  the 
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GovemmeDt  with  respect  to  the 
administratioD  of  the  InformatioD 
Security  Program; 

(6)  Have  the  authority  to  prescribe, 
after  consultatioa  ivith  the  Oepartnort 
and  affected  agencies,  standard  finnns 
that  will  promote  the  implementation  of 
the  Information  Security  Program; 

(7)  Report  at  least  annually  to  the 
President  through  the  National  Security 
Council  on  the  impleraentation  of 
Executive  Order  12356;  and 

(8)  Have  the  authority  to  convene  and 
chair  interagency  meetings  to  discuss 
mattefs  pertaining  to  the  informatian 
Security  Program. 

5  17.  i2»    Dspwlnwnt  repmsntaOves  to 


(aj  The  Counsel  for  Intelligence  Policy 
is  the  representative  of  the  Attorney 
General  to  hrteragency  meetings  on 
matters  of  general  interest  concerning 
information  security. 

(b)  Concerning  particular  matters  of 
infonnation  security,  the  Attorney 
General  will  designate  a  representative 
based  on  the  recomniendatioQS  of  the 
Counjei  kr  intelligence  Policy  and  the 
head  of  the  affected  Office,  Boani 
Division  or  Bureau. 

§17.130    Coordhwtion  Mrttti  the 

Inf  onraOon  Securtty  Owrslgtit  Offic*. 

Security  Programs  Managers  of  the 
Offices,  Boards,  Divisions  apd  Bureaus 
shall  ensure  that  any  requirements 
levied  directly  on  their  organization  by 
the  Infonnation  Security  Oversight 
Office  are  brought  to  the  attention  of  the 
Department  Security  Officer  by 
telephone  or  in  writing  as  appropriate 
for  the  situation. 

Subpart  X— Oeparbnent  of  Jus«oe 
Security  RMpomibiimes 

§17.131    QwMralfesponafttMMesand 
duties. 

(aJ  it  shall  be  the  responsibility  and 
duty  of  each  c^icer  and  employee  of  the 
Department  having  knowledge  of 
Classified  information  or  material 
relating  to  the  national  security  no 
matter  how  such  luiow ledge  was 
obtained  to  be  familiar  with  and  adhare 
to  the  provisions  of  this  regulation 
concerning  National  Security 
Information  and  material. 

(b)  It  shall  be  the  responsibility  of  the 
Department  Security  Officer  to  establish 
and  orientation  program  throughout  the 
Department  for  the  instruction  and 
familiarization  of  employees  with  the 
provisions  of  this  regulation.  Such 
program  shaU  initially  emphasize  the 
changes  in  the  rules  governing 
classification,  declassification,  and 
protection  of  National  Security 
Information  and  material  restdting  from 


Executive  Order  No.  123Sa.  (he 
Informatioa  Security  Oversight  Office's 
implementiiig  directive,  and  this 
regulatioa. 

(c)  Any  empkiyee,  oootractor,  licensee 
or  grantee  of  the  Department  having 
access  to  and  possession  of  classified 
information  is  responsible  for  protecting 
it  fi-om  persons  not  antliofized  access  to 
it,  to  include  securing  it  in  approved 
equipment  or  facilities  whenever  it  is 
not  under  the  direct  supervision  of 
authorized  persons,  and  meeting 
accountability  requirements  preecribed 
by  the  Attorney  General  throu^  the 
Department  Security  OfEkxr. 

(d)  The  Depertment  Security  Officer 
shaii  establish  a  continuing  program  of 
security  awareness  for  the  instruction  of 
employees  regarding  the  protection  of 
National  Security  IMormation  and 
potential  threats  of  compromise  to  the 
Department. 


§17.132 

olaasifiad  JnfomwUow. 

Any  person  who  has  knowledge  of  the 
loss  or  possible  compromise  of 
classified  information  shall  immediately 
report  the  circumstances  to  the  Security 
Programs  Manager  designated  for  his/ 
her  organization.  The  agency  that 
originated  the  information  shall  be 
notified  immediately  by  the  Security 
Programs  Manager  of  the  loss  or 
possible  compomise  so  that  a  damage 
assessment  may  be  conducted  and 
appropriate  measra-es  taken  to  negate  or 
minimize  any  adverse  effect  of  the 
compromise.  T!ie  Office,  Board,  Division 
or  Bureau  under  whose  cognizance  the 
loss  or  possible  compromise  occurred 
shall  initiate  an  inquiry  in  accordance 
with  Subpart  L 

§17.133    The  Attorney  «en«raL 

The  Attorney  General,  upon  request 
by  the  head  of  an  agency  or  a  duly 
designated  representative,  shall 
personally  or  through  authorized 
representatives  of  Oie  Department 
render  an  interpretation  of  Executive 
Order  12356,  its  implementing  directive 
or  this  regulation  with  respect  to  any 
question  arising  in  the  course  of  its 
administration. 

§  17.134    Assistant  Attorney  General  for 
AdmintstosMon. 

The  Assistant  Attorney  General  for 
Administration  is  the  senior  Department 
official  having  authority  and 
responsibility  to  direct  and  administer 
the  Department's  Information  Security 
Program  {DOJ  Order  990-82  (OcL  8. 
1982)).  He/she  will  ensure  effective  and 
uniform  compliance  within  the 
Department  of  this  regulation.  As  such, 
the  Assistant  Attorney  General  far 


Administration  has  delegated  primary 
respoQsibility  for  providing  guidance, 
oversight,  developing  policy  and 
procedures  govemiog  the  Department  of 
justice  Infonnation  Security  Program  to 
the  DepartBwnt  Security  CMficer. 

§17.135    Department  Review  Commtttee. 

(a)  The  Department  Review 
Committee  is  hereby  established  and  is 
responsible  for  the  foUowing  functions: 

(1)  To  resolve  all  issues  coooeming 
implementation  and  administration  of 
Executive  Order  12356,  Information 
Security  Oversight  Office  Directive  No. 
1  conceTnmg  National  Secarity 
Information  and  this  regulation, 
including  those  issues  concerning 
overclassification,  failure  to  declassify, 
and  delays  in  declassification  not 
otherwise  resolved  (the  compromise  of 
National  Security  Information 
excepted). 

(2)  To  review  all  appeals  of  requests 
for  record  under  the  provisions  of 
Mandatory  Review  for  Declassification 
of  Executive  Order  12356  and  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  %vhen  the  proposed  denial  is  based 
on  their  continiied  classification  under 
Executive  Order  123S6. 

(3)  To  recommend  to  the  Attorney 
General  appropriate  administrative 
sanctions  to  correct  abuse  or  violation 
of  any  provision  of  Executive  Order 
12356,  the  Information  Security 
Oversight  Office  Directive,  or  this 
regulation  (the  compromise  of  National 
Security  Information  ext^ptetl). 

(4)  To  review,  on  appeal,  challenges  to 
classification  actions. 

(b)  The  voting  members  of  the 
Department  Review  Committee  shall 
consist  of  a  senior  representative  from 
each  of  the  following  elements  within 
the  Department: 

(1)  Office  of  the  Deputy  Attorney 
General; 

(2)  Office  of  Legal  Counsel; 

(3)  Criminal  Division; 

(4)  Justice  Management  Division; 

(5)  Federal  Bureau  of  Investigation; 

(6)  Office  of  Intelligence  Policy  and 
Review. 

(c)  The  bead  of  each  component  listed 
above  will  designate  a  voting  member 
and  an  alternate  in  writing  to  the 
Chairman  of  the  Department  Review 
Committee  who  shall  be  designated  by 
the  Attorney  General  from  anxmg  the 
voting  members. 

(d)  A  quorum  of  the  Department 
Review  Committee  shall  consist  of  the 
voting  members  or  alternates  from  at 
least  four  of  the  components  listed 
above. 

(e)  The  Office  of  Information  and 
Privacy  shall  provide  the  necessary 


Federal  Register  /  Vol.  50.  No.  216  /  Thursday.  November  7,  198S-/  Rules' antfitegBklJl^ 


administrative  staff  in  support  of  the 
Department  Review  Committee. 
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§17.136    ThcOfflMOfProfMslonal 
Responsibility. 

The  Office  of  Professional 
Responsibility  shall  investigate,  or  cause 
to  be  investigated,  all  suspected  or 
known  security  violations  or 
compromises  of  National  Security 
Information  detected  within  the 
Department  or  involving  Department 
classiHed  information,  and  shall  make 
appropriate  recommendations  to  the 
Attorney  General  concerning 
administrative  and  criminal  sanctions. 

§17.137    The  Department  Security  Officer. 

(a)  There  shall  be  a  Department 
Security  Officer  within  the  Justice 
Management  Division  who  shall  serve 
as  the  Director  of  the  Security  Staff  or 
any  successor  organization.  It  shall  be 
the  duty  of  the  Department  Security 
Officer,  and  such  assistants  as  he/she 
may  designate,  to  supervise  the 
administration  of  these  regulations. 
Except  as  otherwise  provided  in  this 
regulation,  the  Department  Security 
officer  shall  also  carry  out  the  functions 
and  exercise  the  authority  of  the 
Attorney  General  and  the  Department 
Review  Committee  in  the  administration 
of  this  regulation  within  the  Department. 

(b)  As  provided  in  Paragraph  6.c., 
Department  Order  2600.2A.  the 
Department  Security  Officer  is  also 
responsible  for  the  development, 
supervision,  and  administration  of 
Department  Security  Programs, 
including  the  promulgation  of 
Department-wide  policy  and  procedures 
and  security  directives. 

(c)  With  respect  to  questions  of  law 
and  policy  that  pertain  to  safeguarding 
National  Security  Information,  the 
Department  Security  Officer  shall  seek 
advice  from  the  Office  of  Intelligence 
Policy  and  Review. 

§17.139    Security  education. 

The  Department  shall  establish  a 
security  education  program.  The 
program  established  shall  be  sufficient 
to  familiarize  all  necessary  personnel 
with  the  provisions  of  this  regulation 
and  to  impress  upon  them  their 
individual  security  responsibilities.  The 
security  education  program  shall  also 
provide  for  initial,  refresher,  and 
termination  briefings  as  required. 

§17.139    Oversight. 

A  formal  review  to  ensure  compliance 
with  the  provisions  of  this  regulation 
shall  be  conducted  periodically.  The 
audit  will  be  performed  by  the 
Department  Security  Officer  or  such 
employees  of  the  Offices,  Boards, 


Divisions  or  Bureaus  recommended  by 
the  head  of  the  organization  and 
designated,  in  writing,  by  the 
Department  Security  Officer. 

§17.140    HoMto  Of  Offices.  Boards. 
Divisions  and  Bureaus. 

Pursuant  to  Department  Order 
2600.2A,  the  heads  of  Offices.  Boards. 
Divisions  and  Bureaus  are  responsible 
for  effective  implementation  within  their 
respective  organizations  of  all 
Department  security  regulations  and 
programs  including  the  Department 
National  Security  Information  Program. 
Heads  of  Offices,  Boards,  Divisions  and 
Bureaus  or  their  Security  Programs 
Managers  shall  immediately  report  any 
violations  of  the  provisions  of  this 
regulation  to  the  Department  Security 
Officer  and  the  Office  of  Professional 
Responsibility. 

§  17.141    Security  Programs  Managers. 

Pursuant  to  Paragraph  6.d., 
Department  Order  2600.2A,  the  Security 
Programs  Managers  possess  the 
delegated  responsibility  for  the 
management  and  coordination  of  the 
Department's  Security  Program  within 
their  organization.  In  such  a  capacity, 
the  Security  Programs  Managers  are 
responsible  for  observing,  enforcing,  and 
implementing  security  regulations  or 
procedures  pertaining  to  the 
classification,  declassification, 
safeguarding,  handling,  and  storage  of 
classified  National  Security  Information. 
Further,  Security  Programs  Managers 
are  responsible  for  ensuring  that  all 
employees  are  given  adequate 
instructions  in  the  provisions  of 
Department  security  regulations  and 
procedures.  Security  Programs 
Managers  will  at  least  annually  review 
the  requirements  for  access  to  classified 
information  as  a  part  of  the  continuous 
need-to-know  evaluation.  For  employees 
not  having  a  valid  need-to-know  for 
classified  information,  the  Security 
Programs  Manager  is  to  initiate  a 
memorandum  to  administratively 
withdraw  or  reduce  the  level  of  access 
authorized. 

§17.142.    Security  Off  leers. 

Security  Officers  are  responsible  to 
their  appointing  authority  for 
implementation  and  administration  of 
the  Document  Security  Program  as 
delegated  and  assigned  in  accordance 
with  Paragraph  6.e.  of  Department  Order 
2600.2A. 

§  17.143    Emergency  planning. 

Each  Office,  Board,  Division  or  Bureau 
shall  have  current  plans  for  the 
protection,  removal,  or  destruction  of 
classified  material  in  case  of  fire, 


natural  disaster,  civil  disturbance,  or 
enemy  action.  These  plans  shall  include 
the  disposition  of  classified  information 
located  in  the  United  States  and  in 
foreign  countries. 

§  17?144    Employees. 

(a)  All  persons  granted  access  to 
classified  information  in  the  course  of 
their  employment  at  the  Department  of 
Justice  are  required  to  safeguard  that 
information  from  unauthorized 
disclosure.  This  nondisclosure 
obligation  is  imposed  by  statutes, 
regulations,  access  agreements,  and  the 
fiduciary  relationships  of  the  persons 
who  are  entrusted  with  classified 
information  in  the  performance  of  their 
duties.  The  nondisclosure  obligation 
continues  after  Department  of  Justice 
employment  terminates.  In  addition, 
each  employee  having  access  to 
classified  information  is  personally 
responsible  for  becoming  familiar  with 
and  adhering  to  the  provisions  of  this 
regulation. 

(b)  All  employees  (except  those  of  the 
Federal  Bureau  of  Investigation  which 
has  its  own  regulations  on  this  matter] 
with  access  to  National  Security 
Information  are  required  to  report  to  the 
Department  Security  Officer  any  close 
personal  or  social  relationship  with  a 
foreign  national,  including  foreign  press 
representatives.  This  requirement  does 
not  include  contacts  or  relationships 
developed  within  the  scope  of 
employment  and  known  to  the 
employee's  supervisor.  Any  contacts 
with  a  foreign  national  which  result  in 
unofficial  requests  for  job-related 
information  or  suspicion  on  the  part  of 
the  employee  with  regard  to  the 
protection  of  National  Security 
Information  must  also  be  reported. 

(c)  All  employees  of  the  Department 
[including  contract  employees  and  non- 
contractor  personnel  outside  the 
Executive  Branch)  are  to  be  aware  of 
and  comply  with  regulations  concerning 
travel  outside  the  continental  United 
States.  These  regulations  are 
summarized  below: 

(1)  Pursuant  to  the  provisions  of 
Director  of  Central  Intelligence  Directive 
1/20  entitled,  "Security  Policy 
Concerning  Travel  and  Assignment  of 
Personnel  with  Access  to  Sensitive 
Compartmented  Information," 
Department  persormel  who  have  access 
to  Sensitive  Compartmented  Information 
are  required  to  advise  the  Department 
Security  Office  in  writing,  of  any  travel, 
whether  official  or  unofficial,  outside  of 
the  continental  United  States.  Upon  the 
determination  of  the  Department 
Security  Officer,  it  may  be  necessary 
that  such  personnel  be  provided  a 
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Defensive  Security  Briefing,  a  formal 
advisory  which  alerts  traveling 
personnel  to  the  potential  for 
harassment,  provocation,  or  entrapment. 

(2)  Employees,  contractor  personnel 
and  non-contractor  personnel  outside 
the  Executive  Branch  having  access' to 
classified  information  under  the  control 
of  the  Department  are  also  required  to 
advise  the  Department  Security  Officer 
of  any  travel  outside  of  the  United 
States  and  its  territories  as  soon  as  the 
travel  plan  is  known.  The  Department 
Security  Officer  will  determine  whether 
a  Defensive  Security  Briefing  is 
necessary  based  upon  the  foreign 
countries  to  be  visited,  the  sensitivity  of 
the  employee's  current  position  and  the 
level  of  access  to  classified  information. 

(3)  All  regular  or  contract  employees 
of  the  Department  traveling  to 
Communist-controlled  countries  for 
Government  business  or  for  personal 
reasons  must  be  provided  a  Defensive 
Security  Briefing  whether  or  not  they 
have  access  to  classified  information. 
The  Seciuity  Programs  Manager  for  the 
employee's  organization  is  to  be  advised 
by  the  employee  in  advance  of  travel  to 
allow  adequate  time  to  receive  the 
briefing  required  by  the  sensitivity  or 
critical  nature  of  the  employee's  current 
position.  Should  an  employee  have 
particular  security  concerns  about.travel 
to  other  foreign  countries,  he  may 
request  guidance  from  the  Department 
Security  Officer. 

(d)  All  Department  of  Justice 
employees  (including  contract 
employees)  granted  access  to  classified 
information  in  the  course  of  their 
employment  with  the  Department,  shall 
be  required  to  sign  a  nondisclosure 
agreement  concerning  the  protection  of 
national  security  information  and  a 
statement  that  they  understand  and 
shall  conform  to  the  provisions  of  this 
regulation. 

(e)  All  employees  with  authorized 
access  to  Sensitive  Comparimented 
Information  shall  be  required  to  sign 
nondisclosure  agreements  containing  a 
provision  for  prepublication  review  to 
assure  deletion  of  Sensitive 
Compartmented  Information  and  other 
classified  information.  Sensitive 
Compartmented  Information  is 
information  that  not  only  is  classified 
for  national  security  reasons  as  Top 
Secret,  Secret,  or  Confidential,  but  also 
is  subject  to  special  access  and  handling 
requirements  because  it  involves  or 
derives  from  particularly  sensitive 
intelligence  sources  and  methods.  The 
prepublication  review  provision  will 
require  that  Department  of  Justice 
employees  who  are  authorized  access  to 
Sensitive  Compartmented  Information 
submit  certaia  material  described 


further  in  the  agreement,  to  the 
Department  prior  to  its  publication  to 
provide  an  opportunity  for  determining 
whether  an  unauthorized  disclosure  of 
Sensitive  Compartmented  Information 
or  other  classified  information  would 
occur  as  a  consequence  of  its 
publication. 

(f)  It  must  be  recognized  at  the  outset 
that  it  is  not  possible  to  anticipate  each 
and  every  question  that  may  arise  under 
these  agreements.  The  E)epartment  will 
endeavor  to  respond,  however,  as 
quickly  as  possible  to  specific  inquiries 
by  individuals  concerning  whether 
specific  matnials  require  prepublication 
review.  Persons  subject  to  these 
requirements  are  invited  to  discuss  their 
plans  for  public  disclosures  of 
information  that  may  be  subject  to  these 
obligations  with  authorized  Department 
representatives  at  an  early  stage,  or  as 
soon  as  circumstances  indicate  these 
policies  must  be  considered.  Except  as 
provided  in  paragraph  §  17.144(s)  for  FBI 
personnel,  all  questions  concerning 
these  obligations  should  be  addressed  to 
the  Counsel  for  Intelligence  Policy, 
Department  of  )ustice,  10th  & 
Constitution  Avenue,  NW..  Washington, 
DC  20530;  the  official  views  of  the 
Department  on  whether  specific 
materials  require  prepublication  review 
may  only  be  expressed  by  the  Counsel 
for  Intelligence  Policy  and  persons 
should  not  act  in  reliance  upon  the 
views  of  other  Department  personnel. 

(g)  Prepublication  review  is  required 
only  as  expressly  provided  for  in  a 
nondisclosure  agreement.  However,  all 
persons  who  have  had  access  to 
classified  information  have  an 
obligation  to  avoid  unauthorized 
disclosures  of  such  information  and  are 
subject  to  enforcement  actions  if  they 
disclose  classified  information  in  an 
unauthorized  manner.  Therefore, 
persons  who  have  such  access  but  are 
not  otherwise  required  to  submit  to 
prepublication  review  under  the  terms  of 
an  employment  or  other  nondisclosure 
agreement  are  encouraged  to  submit 
material  for  prepublication  review 
voluntarily  if  they  believe  that  such 
material  may  contain  classified 
information.  Where  there  is  any  doubt, 
individuals  are  urged  to  request 
prepublication  review  to  avoid 
unauthorized  disclosure  and  for  their 
own  protection. 

(h)  The  nature  and  extent  of  the 
material  that  is  required  to  be  submitted 
for  prepublication  review  under 
nondisclosure  agreements  is  expressly 
provided  for  in  those  agreements.  II 
should  be  clear,  however,  that  such 
requirements  do  not  extend  to  any 
materials  that  exclusively  contain 
information  lawfully  obtained  at  a  time 


whea  the  author  has  no  employment, 
contract,  or  other  relationship  with  the 
United  States  Government  or  that 
contain  information  exclusively 
acquired  outside  the  scope  of 
employment. 

(i)  A  person's  obligation  to  submit 
material  for  prepublication  review 
remains  identical  whether  such  person 
actually  prepares  the  material  or  causes 
or  assists  another  person,  such  as  a 
ghost  writer,  spouse  or  friend,  or  editor 
in  preparing  the  material.  Material 
covered  by  a  nondisclosure  agreement 
requiring  prepublication  review  must  be 
submitted  prior  to  discussing  it  with  or 
showing  it  to  a  publisher,  co-author,  or 
any  other  person  who  is  not  authorized 
to  have  access  to  it.  In  this  regard,  it 
should  be  noted  that  a  failure  to  submit 
such  material  for  prepublication  review 
constitutes  a  breach  of  the  obligation 
and  exposes  the  author  to  remedial 
action  even  in  cases  where  the 
published  material  does  not  actually 
contain  Sensitive  Compartmented 
Information  or  classified  information. 
See  Snepp  v.  United  States,  444  U.S.  507 
(1980). 

(j)  The  requirement  to  submit  material 
for  prepublication  review  is  not  limited 
to  any  particular  type  of  material  or 
disclosure.  Written  materials  include  not 
only  book  manuscripts  but  all  other 
forms  of  written  materials  intended  for 
public  disclosure,  such  as  (but  not 
limited  to]  newspaper  columns, 
magazine  articles,  letters  to  the  editor, 
book  reviews,  pamphlets,  and  scholarly 
papers.  Because  fictional  treatment  may 
convey  factual  information,  fiction 
material  must  also  be  submitted  if  it  is 
based  upon  or  reflects  information 
required  to  be  submitted  for  review 
under  the  terms  of  a  nondisclosure 
agreement  that  includes  an  express 
prepublication  review  provision. 

(k)  Oral  statements  are  also  within  the 
scope  of  a  prepublication  review 
requirement  when  based  upon  written 
materials,  such  as  an  outline  of  the 
statements  to  be  made.  There  is  no 
requirement  to  prepare  written  materials 
for  review,  however,  unless  there  is 
reason  to  believe  in  advance  that  oral 
statements  may  contain  Sensitive 
Compartmented  Information  or  other 
information  required  to  be  submitted  for 
review  under  the  terms  of  nondisclosure 
agreement.  Thus,  a  person  may 
participate  in  an  oral  presentation 
where  there  is  no  opportunity  for  prior 
preparation  (e.g.,  news  interview,  panel 
discussion)  unless  there  is  reason  to 
believe  in  advance  that  such  oral 
expression  may  contain  Sensitive 
Compartmented  Information  or  other 
information  that  must  be  submitted  for 
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review.  This  recognition  of  the  problems 
inherent  in  oral  representations  does 
not,  of  course,  exempt  present  or  former 
employees  from  liability  for  any 
unauthorized  disclosures  of  Sensitive 
Compartmented  Information  or 
classified  information  that  may  occur  in 
the  course  of  even  extemporaneous  oral 
expressions. 

(1)  Written  materials  that  consist 
solely  of  personal  views,  opinions  or 
judgments  and  do  not  contain  or  imply 
any  statement  of  fact  that  would  fall 
within  the'terms  of  a  nondisclosure 
agreement  requiring  prepublication 
review,  are  not  subject  to  prepublication 
review  requirements.  For  example, 
public  speeches  or  publication  of 
articles  on  such  topics  as  proposed 
legislation  or  foreign  policy  do  not 
require  prepublication  review'as  long  as 
the  material  does  not  directly  or 
implicitly  constitute  a  factual  statement 
that  falls  within  the  purview  of  a 
nondisclosure  agreement  requiring 
prepublication  review.  Of  course,  in 
some  circumstances  the  expression  of 
"opinion"  may  in  fact  disclose 
information  that  requires  adherence  to  a 
prepublication  review  obligation 
required  under  a  nondisclosure 
agreement.  Again,  consultation  is  urged 
to  ensure  conformity  to  this  obligation. 

(m)  Obviously,  the  purposes  of 
prepublication  review  will  be  frustrated 
where  the  material  in  question  already 
has  been  disseminated  to  unauthorized 
persons.  In  such  cases,  comparison  of 
the  material  before  and  after  the  review 
would  reveal  to  the  unauthorized 
persons  which  items  of  information 
were  considered  to  be  classified  and 
had  been  deleted  at  the  Department's 
request.  Consequently,  the  Department 
will  consider  a  prepublication  review 
obligation  to  have  been  breached  in  any 
case,  whether  or  not  the  written 
material  is  subsequently  submitted  to 
the  Department  of  prepublication 
review,  where  it  already  has  been 
circulated  to  publishers  or  reviewers  or 
has  otherwise  been  made  available  to 
unauthorized  persons.  While  the 
Department  reserves  the  right  to  review 
such  material  for  purposes  of  mitigating 
damage  that  may  result  from  the 
disclosure  of  classified  information, 
such  action  shall  not  prevent  the  United 
States  Government  and' the  Department 
from  pursuing  all  appropriate  remedies 
available  under  law  as  a  consequence  of 
the  failure  to  submit  the  materials  for 
prior  review  and  any  unauthorized 
disclosure  of  Sensitive  Compartmented 
Information  or  classified  information 
that  may  have  occurred  as  a  result. 

(n)  Material  submitted  for 
prepub  ication  review  vyill  be,  reviewed 


solely  for  the  purpose  of  identifying  and 
preventing  the  disclosure  of  Sensitive 
Compartmented  Information  and  other 
classified  information.  This  review  will 
be  conducted  in  an  impartial  manner 
without  regard  to  whether  the  material 
is  critical  or  favorable  to  the 
Department.  No  effort  will  be  made  to 
delete  embarrassing  or  critical 
statements  that  are  unclassified. 
Materials  submitted  for  review  will  be 
disseminated  to  other  persons  or 
agencies  only  to  the  extent  necessary  to 
identify  classiHed  information. 

(o)  The  Counsel  for  Intelligence  Policy 
(or,  in  the  case  of  FBI  employees,  the 
FBI's  Office  of  Congressional  and  Public 
Affairs)  will  respond  substantively  to 
prepublication  review  requests  within  30 
working  days  of  receipt  of  the 
submission.  Priority  shall  be  given  to 
reviewing  speeches,  newspaper  articles, 
and  other  materials  that  the  author 
seeks  to  publish  on  an  expedited  basis. 
The  Counsel's  decisions  may  be 
appealed  to  the  Deputy  Attorney 
General,  who  will  process  appeals 
within  15  working  days  of  receipt  of  the 
appeal.  (See  §  17.144(s)(3)  concerning 
appeal  procedures  for  FBI  emplolyees.) 
The  Deputy  Attorney  General's  decision 
is  final  and  not  subject  to  further 
administrative  appeal.  Persons  who  are 
dissatisfied  with  the  final  admihistrative 
decision  may  obtain  judicial  review 
either  by  filing  an  action  for  declaratory 
relief  or  by  giving  the  Department  notice 
of  their  intention  to  proceed  despite  the 
Department's  requests  for  deletions  of 
classiHed  information,  and  a  reasonable 
opportunity  (30  working  days)  to  file  a 
civil  action  seeking  a  court  order 
prohibiting  disclosure.  Of  course,  until 
any  civil  action  is  resolved,  employees 
remain  under  an  obligation  not  to 
disclose  or  publish  information 
determined  by  the  Government  to  be 
classified. 

(p)  Nothing  in  this  subpart  should  be 
construed  to  alter  or  waive  the 
Department's  authority  to  seek  any 
remedy  available  to  it  to  prohibit  or 
punish  the  unauthorized  disclosure  of 
classified  information. 

(q)  A  former  Department  of  Justice 
employee  who  subsequently  receives  a 
security  clearance  or  Sensitive 
Compartmented  Information  access 
approval  from  another  department  or 
agency  is  permitted  to  satisfy  any 
obligation  to  the  Department  of  Justice 
regarding  prepublication  review  by 
making  submissions  to  the  department 
or  agency  that  last  granted  the 
individual  either  a  security  clearance  or 
Sensitive  Compartmented  Information 
access  approval. 


(r)  The  obligations  of  Department  of 
Justice  employees  as  described  in  this 
subpart  also  apply  with  equal  force  to 
contractors  who  are  authorized  by  the 
Department  to  have  access  to  Sensitive 
Compartmented  Information  or  other 
classified  information. 

(s)  The  obligations  of  Department  of 
Justice  employees  described  in  this 
siijbpart  apply  with  equal  force  to 
employees  of  the  Federal  Bureau  of 
Investigation  with  the  following 
exceptions  and  provisos: 

(1)  Nothing  in  this  Subpart  shall 
supersede  or  alter  obligations  assumed 
under  the  basic  FBI  employment 
agreement; 

(2)  FBI  employees  required  to  sign 
nondisclosure  agreements  containing  a 
provision  for  prepublication  review 
pursuant  to  this  Subpart  shall  submit 
materials  for  review  to  the  Assistant 
Director,  Office  of  Congressional  and 
Public  Affairs.  Such  individuals  shall 
also  submit  questions  as  to  whether 
specific  materials  require  prepublication 
review  under  such  agreements  to  that 
Office  for  resolution.  Where  such 
questions  raise  policy  questions  or 
concern  signiHcant  issues  of 
interpretation  under  such  an  agreement, 
the  Assistant  Director,  Office  of 
Congressional  and  Public  Affairs,  shall 
consult  with  the  Counsel  for  Intelligence 
Policy  prior  to  responding  to  the  inquiry: 

(3)  Decisions  of  the  Assistant  Director, 
Office  of  Congressional  and  PubUc 
Affairs,  concerning  the  deletion  of 
classified  information,  may  be  appealed 
to  the  Director,  Federal  Bureau  of 
Investigation,  who  will  process  appeals 
within  15  working  days  of  receipt. 
Persons  who  are  dissatisfied  with  the 
Director's  decision  may,  at  their  option, 
appeal  further  to  the  Deputy  Attorney 
General  as  provided  in  §  17.144(o). 
Judicial  review,  as  set  forth  in  that 
paragraph,  is  available  following  final 
agency  action  in  the  form  of  a  decision 
by  the  Director  or,  if  the  appeal  process 
in  S  17.144(o)  is  pursued,  the  Deputy 
Attorney  General. 

Subpart  L— Security  Violations  and 
Administrative  Sanctions 

§17.145    violations  sub)«ct  to  sanctions. 

(a)  Officers  and  employees  of  the 
Department  and  its  contractors,  grantees 
and  consultants  are  subject  to 
appropriate  administrative  sanctions  if 
they: 

(1)  Knowingly,  willfully  or  negligently 
and  without  authorization  disclose  to 
unauthorized  persons  information 
classified  under  Executive  Order  12356 
or  prior  orders  or  compromise  classified 
information  through  negligence: 
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(2)  Knowingly  and  willfully  classify  or 
continue  the  classification  of 
information  in  violation  of  Executive 
Order  No.  12356,  its  implementing 
directives  or  this  regulation;  or 

(3]  Knowingly  and  willfully  violate 
any  other  provision  of  Executive  Order 
12356.  any  implementing  directives  or 
this  regulation. 

(b)  Sanctions  include  but  are  not     , 
limited  to  warning  notices,  reprimands, 
termination  of  classification  authority, 
suspension  or  termination  of  security 
clearance,  and  as  permitted  by  law, 
suspension  without  pay,  forfeiture  of 
pay.  removal  or  dismissal.  Sanctions 
will  be  imposed  upon  any  person 
subject  to  these  regulations  and 
responsible  for  a  violation  specified 
under  this  Subpart  as  determined  by  the 
appropriate  Department  official  upon 
recommendation  by  the  Office  of 
Professional  Responsibility.  In  cases 
involving  the  compromise  of  classified 
information,  the  Attorney  General,  upon 
receiving  a  recommendation  from  the 
Office  of  Professional  Responsibility, 
shall  determine  and  impose  appropriate 
sanctions. 

517.146    Reporting  securing  vMatkms. 

Any  person  subject  to  these 
regulations  who  suspects  or  has 
knowledge  of  a  violation  pursuant  to 
§  17.145  (including  fhe  known  or 
suspected  loss  or  compromise  of 
National  Security  Information]  shall 
promptly  report  and  confirm  in  writing 
the  circumstances.  If  the  loss  itself  is 
classifiable,  secure  telecommunications 
must  be  used  for  the  initial  report.  The 


loss  must  be  confirmed  in  writing  to  the 
Security  Programs  Manager  of  the 
Office,  Board.  Dixnsion  or  Bureau 
concerned  or  to  that  official's 
appropriate  Security  Programs  Manager 
or  representative.  The  Security 
Programs  Manager  of  the  organization 
under  whose  cognizance  the  loss 
occurred  shall  take  the  following  action 
forthwith: 

(a)  Prompt  notification  of  the  violation 
to  the  Department  Security  Officer,  to 
the  Office  of  Professional  Responsibility, 
to  the  origination  office  and  to  any 
interested  department  or  agency,  if 
appropriate.  In  the  event  of 
disagreement  as  to  which  Office,  Board 
Division  or  Bureau  is  the  cognizant 
agency,  the  Department  Security  Officer 
will  promptly  decide  and  advise  the 
concerned  Security  Programs  Managers 
by  telephone. 

(b)  The  submission  of  a  written  report 
to  the  Department  Security  Officer  and 
the  Office  of  Professional  Responsibility. 
Such  report  shall  include  the  date  the 
violation  occurred,  if  known:  the  date  of 
the  discovery  of  the  violation;  the 
specific  identification  of  the  information 
involved  in  the  violation;  the  national 
security  classification  or  any  caveats 
regarding  the  information  involved;  fhe 
probability  of  loss  or  compromise;  an 
assessment  of  the  damage  incurred  from 
a  national  security  standpoint; 
corrective  measures  taken;  the  person(s) 
responsible  for  the  violation;  and 
recommended  administrative, 
disciplinary  or  legal  action  which  should 
be  taken.  The  written  report  should  be 


submitted  no  later  than  ten  working 
days  after  the  discovery  of  the  violation. 

(c)  The  Department  Security  Officer 
will  promptly  notify  the  Director  of  the 
Information  Security  Oversight  Office  of 
any  violations  of  §  17.145{a}  (1)  or  (2). 

§  17.147    Corrective  action. 

The  Department  Security  Officer  shall 
ensure  that  appropriate  and  prompt 
corrective  action  is  taken  whenever  a 
violation  of  §  17.145  occurs.  The  Office 
of  Professional  Responsibility  shall  be 
informed  by  the  Department  Security 
Officer  when  such  violations  occur. 

§  1 7. 1 48    Administrative  discrepancies. 

Repeated  administrative 
discrepancies  in  the  marking  and 
handling  of  classified  documents  and 
material  such  as  failure  to  show 
classification  authority,  failure  to  apply 
internal  classification  markings  and 
incorrect  computation  of  dates  for 
declassification,  or  other  repeated 
disregard  of  requirements  of  this 
regulation  that  are  determined  not  to 
constitute  a  violation  under  §  17.145 
may  be  grounds  for  adverse 
administrative  action  including  warning, 
admonition,  reprimand  or  termination  of 
classification  authority  as  determined 
appropriate  by  the  head  of  the  Office, 
Board,  Division  or  Bureau  concerned,  in 
accordance  with  applicable  policies  and 
procedures. 

Dated:  October  17, 1985. 
Edwin  Meese  lU, 

Attorney  General  of  the  United  States. 
[FR  Doc.  85-26311  Filed  11-6-85:  8:45  am| 
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Executive  orders  and  proclamations 

Public  Papers  of  the  l>resident 

Weekly  Compilation  of  Presidential  Documents 

United  States  Government  Manual 

Other  Services 

Library 

Privacy  Act  Compilation 

TDD  for  the  deaf 


202-783-3239 
275-3054 
523-5240 
783-3239 
275-2867 
275-3030 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 


523-5227 
523-3419 

523-5230 


523-5230 
523-5230 
523-5230 

523-5230 


523-4996 
523-4534 
523-5229 
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45901-45984 5 
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CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  AMected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  put>li8hed  since 
the  revision  date  of  each  title. 

3  CFR 

Proclamation: 

5404 46279 

Executive  Orders: 

5402 45591 

5403 45593 

12170  See  Notice  Of 

Novemt>er  1. 1985 45901 

AdmMslratlve  OrdCTK 


November  1.  1985 45901 

7  CFR 

29 45805,  45806 

404 45903 

405 45903 

408 45903 

442 45903 

999 45807 

1 002 45595 

1 004 45595 

1 864 45740 

1 872 45740 

1900..„ 45740,  45906 

1910 _ 45740 

1 924 45740 

1941 45740 

1 943 45740 

1 945...„ 45740 

1 950 — 45740 

1 951 45740 

1 955 45740 

1 960 45740 

1 962 „ 45740 

Proftoaed  Rules: 

70 45829 

225 45898 

400 45625 

989 45627 


8  CFR 

100 


.45597 


9  CFR 

71 45985 

78 45808,  45985 

Proposed  Rule*: 

51 46077 

75 46079 

92 4591 8 


73 

45628 

110 

962 

12  CFR 

265 

563 

»..  45628 

.  45736 

45809 

45968 

14  CFR 

39 

71. 45718, 

91 

.45506,45810 

45810,  45989, 

46281 

45599 

Proposed  Rulae: 
39.....„ 

45829 

71 

45830 

16  CFR 

13 

._ 45990 

259 

46300 

444... 

453 

1500 » 

46062 

!4«26eM6271 
46300 

17  CFR 

33 _.. 

200 

249 

45811 

.45602.  45890 

46281 

275 

46291 

rtopoesd  Rulas: 
1 

45831 

33 

45831 

145 

146 „ 

190 

45833 

45833 

45831 

18  CFR 

2 

45907 

157 

45907 

250 

45907 

284 

375 

.  45907-45908 
45907 

19  CFR 

175 

45812 

10  CFR 

Ch.  I 

Proposed  Rules: 

19.„ 

21 

30 

40 

50 

70 

71 


. 45597 

.45628 
.45628 
.45628 
.45628 
.45628 
.45628 
.45628 


Proposed  Rules: 

191 45919 

21  CFR 

73 45814,  45991 

74 45909 

81 45909 

82.. 45809 

436 4^to3 

522 45603 

558 45910.46282 

1308 45815 

Proposed  Rules: 

355 46303 
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22CFR 

Proposed  Rules: 

41 46085 

42 46085 


23CFR 

635......... 

1204 


.46282 
.45615 


24  cm 

20 45910 

201 45993 

203 45993 

234 45993 

2CCFR 

1  .^j^ 45996,  46004.  46006 

5^. „  45986 

5h 45996 

602 45996,  46004,  46006 

Proposed  RuIeK 

1 46066-46088,  46503. 

46306 
602. 46088 


28CFR 

2 

17 


.46282 
.46388 


aecFR 

938 


.45820 


31CFR 

103 „. 

355 


.46283 
.46264 


33CFR 

165 


.46284 


36CFR 

254. 

327.. 
902.. 
903.. 

905.. 

907. 

908 


...45823 

46284 

...45823,  45824 

45824 

__  45824 
.....45824 
.....45824 


Proposed  Rules: 

903 


.45841 


38CFR 


Proposed  Rules: 
21 

45629 

39CFR 

ft._i_ii J 

rrvpOSVa 

10 

Rutesi 

46307 

40CFR 

35 

45892 

5^ 

60 

.45603 

,45606 

46041 
46042 

61 

.46042 
.45607 

46284 

180.._ 

716 

46043 
.46295 

52. 

RntSK 

45630 

65 

46307 

81 



.45630.46069 
afiifn 

180 

439. 

.45920 

704 

716 

.46090 
.46104 
.46104 

46309 
46309 

798 



46121 

799 46900,  46104.  46121, 

46133 

42CFR 

Proposed  RuitK 

442 45921 

43CFR 

1820 46044 

4100. 45824 

44CFR 

64 46297 

65 -46044 

67 46045 

Proposed  Rules: 

67 .....46143 

45CFR 

801 45608 

4SCFR 

Proposed  ffutes. 

172 46315 

47CFR 

1 45608 

13. 45627 

73. 46047 

90. 46048 

97: 46048 

PropoMd  RutoST 

Ch.  1 45841 

15 45843 

18 „ 46144 

21 45608 

22 45843 

76 45843 

4tCFR 

319 46298 

Proposed  Rules: 

31  _ _ 45708 

49  era 

1 49614,45728 

1 06 45728 

107 _ 45728 

171_ 45728 

17^ 45728,46053 

173 45728,  46053-46054 

174„ 45728,  46053 

175. 45728 

176 45728,46053 

1 77 ; 45728 

1 78 45728 

190 45728 

1 91 45728 

192. 45728 

193 45728 

1 95 45728 

571 46056 

1144 46066 

Proposed  Rules: 

192 45845 

21 2 4591 7 

217 45917 

218 45817 

219 „ 45917 

225 _ „ 4591 7 

571 46144 

SOCFR 

17. 45614-45621 

204 46068 

285 45828 


650 46069 

652 46072 

663 45828 

675 46072 

Proposed  Rules: 

17 45632-45638,  45846. 

46320 
652 „ 46145 


LIST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
lecerved  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  November  5,  1985. 
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DrtaflitBS  en  Hew  To  Om  tht  FMterel  Reglsler 

For  information  on  briefings  in  Atlanta.  GA.  and 
Philadelphia,  PA.  see  announcement  on  the  inside  cover  of 
this  issue. 


Selected  Subjects 


Mr  Poikilioa  Coiitral 
EnvinMimental  Protection  Agency 

Aliens 

loiD^ation  and  NaUiralizatkiB  Service 

Aninuri  Diseases 

ftnir-'  Md  PUii4  Hcwkli  kwpectmn  Service 

MMOonSt/Ubf 

Federal  Aviation  Administration 

Banks,  BanWng 

Farm  Credit  Administration 


Government 

Housing  And  Urban  Development  Department 

Hazardous  Waste 

Environmental  Pnotection  Agency 

Highways  and  Itoads 

Federal  Hi^iway  Administration 

Indians— EnroUmeot 

Indian  AfCairs  Bureau 

Lat>eling 

Animal  and  Rart  HeaWi  Inspection  Service 

Loan  Programs— Business 
Fenaerg  Hone  Adaiini«trattaa 

MHk  MartiMng  Orders 

Agricoltnral  Marketing  Service 

CONTINUED  INSIDE 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  arc  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


Navigation  (Water) 

Navy  Department 

Over-ttw-Counter  Drugs 

Food  and  Drug  Administration 
Postal  Service 
Postal  Service 

Small  Businesses 

Small  Business  Administration 
South  Africa 

State  Department 
Trade  Practices 

Federal  Trade  Commission 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


ATLANTA.  GA 

WHEN:  Nov.  21:  at  1  pm. 

Nov.  22;  at  9  am.  (identical  session) 
WHERE:  Room  LP-7. 

Richard  B.  Russell  Federal  Building. 

75  Spring  Street.  SW..  Atlanta.  GA. 
RESERVATIONS:  Deborah  Hogan. 

Atlanta  Federal  Information  Center. 

Before  Nov.  12:  404-221-2170 

On  or  after  Nov.  12:  404-331-2170 

PHILADELPHIA,  PA 
WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17:  at  1  pm. 

Dec.  18:  at  9  am.  (identical  session] 

Room  3306/10 

William  J.  Green.  Jr..  Federal  Building. 

600  Arch  Street,  Philadelphia.  PA. 

Laura  Lewis. 

Philadelphia  Federal  Information  Center. 

215-597-1709 


>u.f.'/ 
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Agricultural  Marketinji  Service 

PROPOSED  fWtES 

Milk  marketing  orders: 
46441         Georgia 

Agriculture  Oeparlment 

See  Agricultural  Marketing  Service;  Aoimal  and 
Plant  Health  Inspection  Service;  FafBRrs  Home 
AidBOBstratioa. 

Air  Force  Department 

NOTICES 
46477     Privacy  Act;  systeou  of  reoanJs 

Procurement: 
46476        Contracts;  lor^  lead  ^iefiaitizatian  and  limitation 
of  jovemnent  iiabtiiSjr' 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Viruses,  serums,  toxins,  etc.: 
4641^        Packing  and  labeling  requiremenls ' 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 

46443         Rinderpest  and  foot-and-mouth  disease;  disease 
status  change  for  Chile 

ArctiRecturall  and  Transportation  Barriers 
Compliance  Board 

NOTICES 

4647^     Meetings 

Arctic  Research  Commission 

NOTICES 

4647^    Meetings 

Army  Oepartnwnt 

NOTICES 

46487     Agency  information  collection  actrvitfes  under 
OMB  review 

Centers  lor  Disease  Control 

NOnCES 

MeeSfigs: 
4651^        Measles  elimination  from  the  United  States, 
Impediments 

Commerce  Department 

See  also.  National  Bureau  of  Standards;  National 
Oceanic  and  Atinuspimic  Adnrinisrtration. 
NOTICES 

Senior  Executive  Service: 
46472         Performance  Review  Board;  membership 

Consumer  Product  Safety  Oowmleelon 

NOTICES 
4653^     Meetingr,  Samhine  Act 

See  ako  Air  Force  Department;  Army  Department; 
Navy  Department. 
PROPOSED  RULES 

Federal  Aoqawition  Regolatwn  (FAS): 
46470        Training  and  education  costs;  correction 


NOTICES 

Meetmgr 
46476        Science  Board  task  forces 

Drug  Enforcentent  Administration 

NOTICES 

Registration  ayplitutions.  etc: 
46518        Regal  Pharmaceutical  Ca 
46S20        Spoon's  OTiainiacy 

Employment  and  Training  Administralioa 

*      NOTICES 

Adjustment  assistance: 
46522        Tube  Lok  Products 

En^Joynient  Standards  Administration 

NOTICES 

46538     Minimum  wages  for  Federal  and  federaUy  assisted 
construction;  general  wage  determinations 
deciaioos,  isodifications,  and  supersedeas 
decisions  (AZ,  CA,  ID.  lA.  LA,  MI.  NY,  RI) 


Energy  Department 

See  also  Federal  Energy  Regulatory  Cammissioa. 

NOTICES 

Atomic  energy  agreements;  subsequent 
arrangements: 
46487        Canada 

46487  Canada  and  European  Atomic  Eaei:gy 
Community 

46488  European  Atomic  Energy  Community 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas 

46436  Hawaii 
Hazardous  waste: 

46602        Underground  storage  tanks;  notification 
requirements  for  owners 
Hazardous  waste  program  authorizations: 

46437  South  Carolina 

PROPOSED  RtnjES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
46464         Fhid  catalytic  cracking  unit  regenerators 
Hazardous  waste  and  Superfund  programs: 
46468        Identification  and  listing  and  notification 
requirements  and  reportable  quantity 
adjustments;  iron  dextran;  removed 

NOTICES 
46504     Environmental  auditing;  policy  statement 

Environmental  statements;  availability,  etc.: 
46511         Agency  statements;  comment  availability 

46511  Agency  statements;  weekly  receipts 

46510         Agency  statements;  weekly  receipts;  correclion 
Pesticide  programs: 

46512  Dibromochloropropane;  use  of  existing  stocks; 
denied 

Toxic  and  hazardous  substances  control: 
46510         Premanufacture  exemption  applications 


IV 


Faderal  Register  /  Vol.  50.  No.  217  /  Friday.  November  8.  1985  /  Contents 


46501. 
46503, 
46508. 
46512 


Premanufacture  notices  receipts  (4  documents) 


Equal  Employinent  Opportunity  Commission 

NOTICES 

46533  Meetings;  Sunshine  Act  (2  documents) 


46417 
46418 


46415 
46415 


46471 


46421 


46444 
46447 
46448- 
46452 


Farm  Credit  Administration 

RULES 

Farm  credit  system: 

Service  organization  incorporation 
Funding  and  fiscal  affairs: 

Cooperative  banlc  earnings;  distribution  method; 

en^ective  date 

Farmers  Home  Administration 

RULES 

Loan  and  grant  programs: 

Business  and  industrial  loan  program;  liquidation 

and  property  guide 

Multiple  family  housing  loans;  security  servicing; 

correction 
NOTICES 
Loan  and  grant  programs: 

Rural  housing;  Section  502  applicants;  eligibility 

reestablishment 

Federai  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures 

PROf>OSED  RULES 

Airworthiness  directives: 

Pratt  &  Whitney 
Control  zones 
Transition  areas  (5  documents] 


Federal  Deposit  Insurance  Corporation 

NOTICES 

46533-  Meetings;  Sunshine  Act  (3  documents) 
46534  ' 


46542 


46424 


46424 


46488 
46492 
46498 
46498 
46499 
46499 
46500 
46500 
46500 


Federal  Emergency  Management  Agency 

NOTICES 

Radiological  emergency  response  plan.  Federal 
operational  plan 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Pipelines;  regulation  after  partial  wellhead 

decontrol;  clarification  and  waiver  request 

denied 

Pipelines;  regulation  after  partial  wellhead 

decontrol;  waiver  petition  denied 
NOTICES 
Hearings,  etc.: 

Columbia  Gas  Transmission  Corp. 

Columbia  Gulf  Transmission  Co. 

Kentucky  West  Virginia  Gas  Co. 

Natural  Gas  Pipeline  Co.  of  America 

Northern  Natural  Gas  Co. 

Panhandle  Eastern  Pipe  Line  Co. 

Southwest  Gas  Corp. 

Transwestem  Pipeline  Co. 

Valero  Interstate  Transmission  f^. 


Natura)  gas  certincafe  filings: 

46491  Columbia  Gas  Transmission  Corp.  et  al. 

46492  Florida  Gas  Transmission  Co.  et  al 

Small  power  production  and  cogeneration  facilities: 
qualifying  status: 
46490        Allen.  Chester,  et  al. 

Federal  Highway  Administration 

RULES 

Engineering  and  tragic  operations: 
46425        Truck  size  and  weight;  designated  highway 

networks;  deletion  of  non-Federal-Aid  primary 
routes 
NOTICES 

Environmental  statements;  notice  of  intent: 
46531         Douglas  County.  OR 
46531         Polk  County.  OR 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
46513        Logistics  Forwarding  Co..  Inc.,  et  al. 
46534     Meetings;  Sunshine  Act 

1 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
46531         Union  Pacific  Railroad  Co.;  correction 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
46423        John  C.  Lincoln  Hospital  &  Health  Center 
medical  staff 

PROPOSED  RULES 
Prohibited  trade  practices: 
46453         Wyoming  State  Board  of  Registration  in  Podiatry 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
46582        Cold,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  drug  products  (OTC) 

PROPOSED  RULES 

Human  drugs: 
46594        Exocrine  pancreatic  insufHciency  drug  products 

(OTC);  tentative  final  monograph 
46588        Internal  analgesic,  antipyretic,  and  antirheumatic 
drug  products  (OTC);  tentative  final  monograph 
NOTICES 
Human  drugs: 
46516        Cortisporin  cream;  approval  withdrawn; 
correction 

Foreign  Claims  Settlement  Commission 

NOTICES 
46535     Meetings;  Sunshine  Act 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
46470        Training  and  education  costs;  correction 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health. 

NOTICES 

46513     Agency  information  collection  activities  under 
OMB  review 
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46515 
46514 

46514 


46471 


Organization,  functions,  and  authority  delegations: 
Child  Support  Enforcement  Office 
Personnel  Administration  Office,  Assistant 
Secretary 
Social  Security  Administration 

Historic  Preservation,  Advisory  Council 

NOTICES 

Programmatic  memorandums  of  agreement: 
Reclamation  Bureau;  responses  to  major  natural 
disasters  and  national  security  emergencies 

Housing  and  Urt>an  Development  Department 

RULES 

Acquisition  regulations: 
Competition  in  contracting,  eta:  interim 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Aliens:  / 

Classification  as  immediate  relative  of  U.S. 
citizen  or  as  preference  immigrants;  occupational 
preference  petitions  fillings 

Indian  Affairs  Bureau 

RULES 

Tribal  governments: 
Rolls  of  Indians,  preparation 

interior  Department 

See  Indian  Affairs  Bureau;  Land  Management 
Bureau;  Minerals  Management  Service. 

internal  Revenue  Service 

PROPOSED  RULES 
Excise  and  income  taxes,  etc.: 
46460        Below-market  loans;  hearing 


46572 


4644 


46427 


4651 'i 


46517 
46518 


46518 


46622 


Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 
Railroad  services  abandonment: 

Southern  Pacific  Transportation  Co. 

Wheeling  &  Lake  Erie  Railway  Co.  et  aL 

Justice  Department 

See  also  Drug  Enforcement  Administration;  Foreign 
Claims  Settiement  Commission;  Immigration  and 
Naturalization  Service;  Juvenile  Justice  and 
Delinquency  Prevention  Office. 

NOTiCES 

Pollution  control;  consent  judgments: 
Printpack,  Inc. 

Juvenile  Justice  and  Delinquency  Prevention 
Office 

NOTICES 

Missing  children,  official  use  of  mail  in  location 
and  recovery;  preliminary  guidelines 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Labor 
Statistics  Bureau;  Occupational  Safety  and  Health 
Administration. 


NOTICES 

46521  Agency  information  collection  activities  under 
OMB  review 

Labor  Statistics  Bureau 

NOTICES 
Meetings: 

46522  Business  Researdi  Advisory  Council 

Land  Management  Bureau 

NOTICES 

Management  framework  plans: 
46516        New  Mexico 

Oil  and  gas  leases: 
46516        Wyoming 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Exxon  Co.,  U.S.A. 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Training  and  education  costs;  correction 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federal: 
Ada  programming  language 
Optical  diaracter  recognition  dot  matrix 
character  sets,  proposed;  inquiry 


46517 


46470 


46472 
46474 


National  institutes  Of  Health    , 

NOTICES 
Meetings: 
46516        Advisory  Committee  to  Director 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Coastal  zone  management  program: 
46422        Federal  consistency  regulations;  effective  date 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
46435        USS  Pittsburgh 
46435        USS  San  Diego 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

46523  Detroit  Edison  Co. 

Environmental  statements;  availability,  etc: 

46524  Niagara  Mohawk  Power  Corp.  et  al. 
Nuclear  Waste  Policy  Act: 

46525  Repository  sites:  statement  on  concurrence  in 
DOE  guidelines 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

State  plans;  development,  enforcement,  etc.: 
46462        Arizona 
46460        New  Mexico 


rVI 
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Personnel  Management  Office 

MOTICCS 

Excepted  service: 

46527  Schedules  A.  B,  C;  positions  placed  or  revoked, 
update;  correction 

Postal  Service 

PflOPOSEO  RULES 

46463  International  Mail  Manual;  Surface  Air  Lift  T^ansi^ 
Service  to  Latin  American  countries 

46464  Restrictions  on  private  carriage  of  letter^  private 
express  statutes  for  extremely  urgent  letters; 
extension  of  time 

NOTICCS 

46528  International  surface  airlift  service  rates 
Revenue  Sharing  Office 

NOTICES 

Entitlement  period  allocations: 
46531        Data  definitions  and  initial  allocations;  final  date 
for  adjustment  demands;  correction 

Securtties  and  Exchange  Cemmisaion^ 

NOTICES 

46696     Meetings;  Sunshine  Act 

Self-regulatory  organizations;  proposed  rute 

changes; 
46528         National  Association  of  Securities  Dealers,  he. 

Small  Business.  Adminiatration 

RULFR 

SmaU  business  size  standards^ 
46418         Dredging 
NOTICES 
Applications,  etc.: 

46528  Northwestern  Capital  Corp. 
Disaster  loan  areas: 

46529  Massachusetts 

Meetings;  regional  advisory  councils: 
46529         Florida 
46529         Iowa 

46529  Tennessee 

46530  Vermont 
46529         West  Virginia 

State  Department 

TV0TC9EO  RULES 
46455     South  Africa  and  fair  labor  standards 

Transportation  Department 

See  also  Federal  Aviatiorr  Administration;  Federal 

Highway  Administration;  Federal  Railroad 

Administration. 

NOTICES 

Aviation  proceedings; 
Agreements  filed;  weekly  receipts 
Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications 

Treasury  Department 

See  Internal  Revenue  Service;  Revenue  Sharing 
Office. 

United  States  Information  Agency 


Veterans  Administration' 

NOTICES 

46532     Ageney  information  collection  acti-vities  under 
OMB  review 


Separate  Parts  in  This  Issue 

PartU 
46538     Department  of  Labor,  Employment  Standards 
Administration,  Wage  and  Hoiir  Division 

Part  III 
46542     Federal  Emergency  Management  Agency 

Partly 
46572     Department  of  Housing  and  Urban  Development 

Party 
46582     Department  of  Health  and  Human  Services,  Ftxjd 
and  Drug  Administration 

Partyi 
46602     En\'ironmental  Proteetion  A^acy 

Part  yil 
46622     Department  of  Justice,  Office  of  Juvenile  Justine 
and  Delinquency  Prevention 


46530 
46530 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding^  atdsi  appears 
in  the  Readers  Aids  section  at  the  end  of  tfiis  issue. 


Committees;  establishment,  renewals,  tfemrinations. 
etc.: 
46531         Artistic  Ambassador  Advisory  Committee 
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Vol.  50.  No.  217 

Friday,  Nownber  8.  ISU 


This  SMton  of  «•  FEOGRM.  REfilSTER 
containt  raguUlory  dooyrMHI*  hmanQ 
general  ap>>liraNlity  ami  Isfal  «fact,  -most 
of  which  are  keyed  to  and  codified  io 
the  Code  of  Federal  Regulations,  twhich  is 
published  under  50  fltles  pucsuant  to  44 
use.   t5itt>. 

T*e  Ca«»  of  Fetfsral  TTegulaiows  is  soW 
by  the  ■uperiKendit  of  Omnwms. 
Prices  of  new  txMha  mm  Mmi  im  W» 
first  FEDERAL  REGISTER  ten*  «l  ewh 
week. 


DEPARiaiBlf  OF  AGBICULTUliE 
FamMTt  Hon*  Adoiinistiatton 

AQEMCW:  Faraaen  Hone  Acfanrastntion, 

USDA. 

action:  Final  rule;  oorrectwn. 

SUMMMHC  The  Farmera  Home 
AdaaaniBtiatiQn  {FnMA)  conects  «  Bmiai 
rule  published  December  21.  ISM  {40  PR 
49507^  la  the  EeviuQD  te  FmHA's 
regnla.tk>n  regatiiag  Security  Servicmg 
for  Niidtipie  Family  Houaing  Lowm,  the 
date  "December  21. 1S70"  was 
incorrectly  typed  as  "December  31« 
1979,"  the  canian  nuiaeral  "XIV"  was 
incocreclly  typed  as  "XIII."  and 
"estimated"  was  incarrecUy  typed  as 
"estimate."  The  intent  of  this  action  is  to 
correct  these  errors. 


RM  rUKraEH  INF«NMnON  COMTACT: 
John  Meyers,  Loaa  Officer,  MiMpie 
Fami^  Heusing  Servicing  and  I^perty 
Management  (NfiiSPM)  Division,  Rcxmi 
5321-S,  Farmers  Home  AdministratkMi, 
USDA,  14th  and  Indepeadeace  Avenue, 
SW„  WaahiogtDB,  DC  20250,  Telephone: 
(202)  3a2-106a 

sumUMENTMiy  wMMumoN:  The 
foitowmg  corrections  are  made  in  PH  D4- 
33205  appearing  on  pages  40567  Io  49810 
in  the  issue  of  December  21, 1084. 

PART  1965— REAL  PROPERTY 

1.  The  authority  chatien  for  Part  1065 
continues  to  read  as  follows: 

Authoily:  42  U.S.C.  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  D   tiacwUy  Sarvlolwg  tor 
Multiple  MoiMipg  Low* 

S1965J00    ICoRsectad] 

2.  The  title  of  paragraph  (b)  of 

§  1005w90.  appearing  or  page  49S0a.  is 
corrected  by  changing  the  daite 
"December  31, 1070"  le  Bead  "Deceeiber 
21. 1979." 


3.  Paragraph  (b)(2)  of  S  1965.90. 
appearing  oa  page  40008.  im  cacrected  by 
chffiiiguig  therom—  aitmitui  "Xffi"  in 
the  aeoood  aetttBooe  to  read  "XTV." 

4.  Para^-aph  |dM7)  «f  i  lOOSJO, 
appeariag  an  page  40600,  Is  cospecled  by 
changing  tbe  word  "eatiiate"  to  read 
"estimated." 

Dated:  September  21.  UMB. 

Vance  LCkfk, 

Administrator,  Famten  Home 
AdmTmatratiem. 

PW  Doc.  eS-JSTM  PBed  11-7-85;  8:45  amj 

MUim  COOC  S410-07-II 


7  CFR  Part  1980 

Business  and  Industrial  Loan  Program 

dflBMrv;  Farmers  Hane  Administxstkm. 

USDA. 

ACnOK  Hnal  rule. 

summary:  llie  Fanacm  Hoaie 
AdministratiaB  ^aiHAjamendb  its 
Business  and  Itiduslrial  |Blt{)  Lean 
Program  regulations  tspeovide  fiar  a 
change  in  administrative  instructnMS  to 
this  subpart.  This  action  is  necessary 
because  of  the  adfition  of  an  Appendix 
to  Subpart  E  of  Part  1980  of  litis  diapter. 
Hie  intended  eSect  is  ta  refeisBce  a 
liquidation  and  property  goide  that  will 
help  PmHAfiU  loam  trfEcers  better 
Hadentatnd  the  repaiemenla  irf  Subpart 
E  ofPail  laM  of  tns  dtapter  vdien  they 
encounter  the  liqaidalian  «f  BU 
guaranteed  koms. 
EFFECnve  wnc:  November  8, 190S. 
FOR  FURTHER  INFORMATtOW  COIITACT: 

Dwight  A.  Carmon.  Loan  Specialiai 
Business  and  Industry  Diviaicxi,  FmHA, 
USDA.  14fh  and  Independence  Avenue. 
SW.,  Washington.  D.C.  20250— 
Telephone:  (ai2)47&-3aLl. 
SUPRLCMENXARy  IMMMfUUION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  estakliahed  in 
Departmental  Regubtien  1512-1.  which 
implements  Executive  Order  12291  and 
has  been  delerBuoed  to  be  eNen^  from 
those  requirements  because  it  invt^ves 
only  internal  Agency  management.  It  is 
the  policy  of  tfiis  Oepartntent  to  pnbti^ 
for  conaneBt  rules  relatiag  ta  public 
prc^erty,  loans,  grants,  honefits.  or 
contracts  notwithstanding  ^ 
esea^^ion  in  5  D.S£.  563  with  leapect 
to  «uch  cules.  tha  action,  faowrever,  is 
not  published  kr  prapoaadTulenaking, 
since  it  invakves  tmly  iBtamal  Agosy 


management  and  publication  for 
comment  is  unnecessary. 

Appendix  G  is  intended  for  the  sole 
use  of  ArHA  flM  loan  officers.  The 
Appenffix  contains  geneial  information 
and  sqggesttons  regarding  common 
occurrences  a  BSl  loan  officer  might 
encounter  while  monitoring  the 
liquidation  or  phase  down  of  a 
borrower's  business  and  associated 
collateral.  The  ose  of  ^  informatton  in 
the  appendix  is  not  mandatory,  btit  is 
only  ffltended  to  assist  tiie  Bftl  loen 
officer  in  understanding  ^  eidadng 
requirements  of  Subpart  Eof  Part  1000 
of  this  chapter. 

This  program/acfivity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.422  and  is  subject  ta  the 
provisions  of  Executive  Order  12372 
which  requires  intergovenmeatal 
consultation  with  State  and  local 
ofHcials.  (Cifte7CFRnariaei^Subvart  V, 
48  FR  20412.  )bw  24.  ISBS;  «  PR  22B9rS, 
May  31. 1084;  50  FR 14088,  April  H.  lOOS. 
as  appropriate  and  any  subsequent 
notices  4hat  may  apply). 

This  final  action  has  been  reviewed  in 
accordance  with  FmHA  InstmctsB 
1940-G,  "Environmental  Program." 
FmHA  has  tietei  mined  that  ^s  fhta! 
action  does  not  constitute  a  major 
Federal  ac8on  significantly  affecting  the 
quality  of  the  hmnan  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1909,  Pub. 
L  91-190,  an  Enrironraental  impact 
Statement  is  not  required. 

List«f  Subiacts  in  7  (7R  Part  MBO 

Loan  programs — Business  and 
industry.  Rural  development  assistance. 
Rural  areas. 

Accordingly.  Subpart  Eof  Part  1980  ef 
Chapter  XVIIl,  Title  7,  Code  of  Federal 
RegulaSoRS  is  amended  as  fbnowsr 

PART  1980-{AIIEi«EO] 

1.  Hie  Authority  citatioa  for  Part  1980 
is  revised  to  read  as  follows: 

AulfaBdty:  7  U&C.  ttaS;  42  MSSL  Mlft 
U.S.C.  301:  Sec.  10  Pub.  L  93-356. 88  StaL  392: 
7  CFR  2.23. 

2.  Add  the  foflowrng  introductory 
paragraph  SoUewing  tihe  headng 
"AdmnietnOive:" m  (i  1900i409. 

i9ao.47a  i08a47i.  1000.472,  i9ea«75. 

and  19Ba470. 

Refer  to  Appendix  G  of  FmHA  ftwtmctloo 

1980-E  (available  in  any  FmHA  OfFiceifcr 
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advice  on  how  to  interact  with  the  lender  on 
liquidations  and  property  management. 

3.  The  General  Administrative  heading 
following  reserved  §§  1980.496 — 
1980.499  is  amended  by  adding  an 
introductory  paragraph  to  read  as 
follows: 

General  Administrative 

Refer  to  Appendix  G  of  FmHA  Instruction' 
1980-E  (available  in  any  FmHA  Office)  for 
advice  on  how  to  interact  with  the  OGC  on 
liquidations  and  property  management. 
•         •         •         •         « 

Dated:  October  17. 1985. 
Vanca  L.  CUik. 
Administrator,  Farmers  Home 
Administration. 
(PR  Doc  85-26749  Filed  11-7-85;  8:45  am] 
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Animal  and  PUmt  Health  Inspection 
Service 

9CFRPart112 

[Docket  fto.  SS-OM] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Packaging  and 
Labeling 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARV:  This  amendment  will  update 
and  clarify  the  regulations  governing 
labeling  of  products  involving 
subsidiaries,  distributors,  and 
permittees  by  removing  certain 
restrictions  and  revising  current 
language  regarding  the  label 
requirements.  This  revision  also  amends 
the  label  requirements  for  products 
imported  for  research  and  evaluation. 
The  purpose  of  the  amendments  is  to 
remove  undue  restrictions  and  to 
simplify  the  labeling  procedures  for 
products  to  be  evaluated  in  small  scale 
laboratory  studies. 

EFFECnve  DATE:  November  8, 1985. 

FOB  FURTHER  INFORMATION  CONTACT: 

Dr.  David  F.  Long.  Chief  Staff 
Veterinarian.  Veterinary  Biologies  Staff, 
VS,  APHIS.  USDA,  Room  834,  Federal 
Building,  6505  Belcrest  Road,' 
Hyattsville.  MD  20782,  301-436-8674. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new  or 
amended  recordkeeping,  reporting  or 
application  requirements  or  any  type  of 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980. 


Executive  Order  12291 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  No.  1512-1  to 
implement  Executive  Order  12291  and 
has  been  classified  as  a  "Nonmajor 
Rule." 

The  Hnal  rule  would  not  have  a 
significant  effect  on  the  economy  and 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets.  For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.  48  FR  29112.  June  24, 1983;  49  FR 
22675.  May  31. 1984;  50  FR  14088.  April 
10. 1985). 

Certification  Under  the  Regulatory 
Flexibilify  Act 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not 
result  in  an  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  are  defined  as 
independently  owned  firms  not 
dominant  in  the  field  of  veterinary 
biologies  manufacturing. 

Background 

The  regulations  in  9  CFR  112.4(a) 
governing  labeling  of  products  prepared 
by  subsidiaries  operating  in  licensed 
establishments  contain  language  which 
limits  such  subsidiaries  to  "domestic 
subsidiaries."  Such  limits  are  unduly 
restrictive.  Therefore,  the  word 
"domestic"  is  deleted. 

Sometimes  licensees  establish 
marketing  units  which  are  known  as 
divisions.  The  only  reference  to  label 
provisions  for  divisions  is  contained  in 
the  definition  in  9  CFR  101.2(z).  No 
reference  is  made  to  divisions  in  9  CFR 
112.4  which  deals  with  requirements  for 
labels.  A  new  {  112.4(b)  is  published  to 
provide  for  labeling  requirements  which 
prescribe  the  placement  of  the  division 
name  in  relationship  to  the  name, 
address,  and  license  number  of  the 


licensee.  Accordingly,  to  maintain 
continuity  current  §  112.4  (b)  and  (c)  are 
redesignated  as  (c)  and  (d). 

The  regulations  in  9  CFR  102.4(b)(3) 
and  112.1(a)  specify  that  labeling  must 
not  be  false  or  misleading  in  any 
particular.  The  Department  reviews  and 
approves  each  label  used  on  licensed 
biological  products  to  ensure  that  it 
complies  with  the  Act  and  the 
regulations.  When  the  regulations  in  9 
CFR  112.4  (b)  and  (c)  were  adopted, 
restrictions  on  the  method  of  placement 
of  permittee  and  distributor  names  and 
addresses  wei-e  intended  to  avoid  false 
and  misleading  information  regarding 
the  identity  of  the  manufacturer.  Section 
112.4(b)  of  the  regulations  restricts  label 
reference  to  the  distributor  to  name  and 
address  only.  Also,  permittees  are 
allowed  to  be  referred  to  by  name, 
address,  and  permit  number  only  (9  CFR 
112.4(c)).  Administration  and 
enforcement  of  these  provisions  has 
become  increasingly  difficult  because  of 
the  desire  of  some  producers  and 
distributors  to  use  trade  names,  special 
package  designs,  and  logos  on  their 
product  packaging.  While  some  of  these 
label  designs  and  logos  could  create  a 
false  and  misleading  impression  as  to 
the  actual  producer,  others  may  not  do 
so.  Therefore,  this  revision  of  9  CFR 
112.4  accommodates  acceptable 
producer-distributor/permittee 
arrangements  and  prohibits  only  those 
labels  containing  information,  trade       , 
names,  designs,  or  logos  which  are         } 
determined  by  the  Department's 
reviewers  to  be  false  and  misleading  or 
which  otherwise  do  not  comply  with  the 
Act  and  the  regulations.  In  order  to 
ensure  that  manufacturers  are  clearly 
identified,  this  revision  codifies  the 
practice  of  including  the  words 
"manufactured  by,"  "produced  by,"  or 
an  equivalent  term  placed  in  connection 
with  the  name,  address,  and  license 
number  on  distributor  labels.  The  same 
words  will  be  used  in  connection  with 
the  name  and  address  of  the 
manufacturers  of  products  imported  for 
sale  and  distribution  by  the  permittee 
under  the  provisions  of  9  CFR  104.5. 

Title  9.  CFR  112.9(a)  requires  that  the 
statement  "Notice!  For  Experimental 
Use  Only— Not  For  Sale!"  appear  on 
labels  for  all  products  imported  for 
research  and  evaluation  under  the 
provisions  of  9  CFR  104.4.  This 
requirement  is  considered  to  be 
unnecessary  in  the  case  of  products 
imported  in  small  quantities  for 
evaluation  by  the  permittee  and  for 
samples  of  previously  exported  products 
returned  to  licensed  establishments  for 
testing  under  the  provisions  of  9  CFR 
104.4(d).  However,  the  warning  is  very 
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imponsnt  ^n  rancn  ■of  prouocts  to  oc 
shipped  for  evaluation  in  laboiatoiy  or 
field  trials  aspnaided  ioftCnt  tOSJ. 
Theceiace,  thia  nawdmnal  only  rrtoMan 
the  presents  CFR  lULflta)  labeling 
statement.  "Notioe!  Far  Bxperimealal 
Use  Only— Not  For  SaleF'  in  the  case  of 
imported  produces  which  would  be 
diBti'ibuled  for  evaluation  under  the 
provisions  of  ^CFR 103^. 

TWe  9  CFR  112:9(8)  aiso  requires  a 
■  dosage  table  for  each  product  imported 
for  reaearch  and  evahiation.  Tins 
requirement  is  considered  to  be 
unnecessary  because  numerooa 
products,  strch  as  diagnostics,  are  not 
administered  to  animats  and,  therefore, 
have  no  recommended  dose.  The 
requirement  that  fuH  instructions  be 
provided  with  all  products  ensures 
proper  dosage  information,  where 
appropriate.  Tberefore,  reference  to  the 
dosage  taWe  is  delved. 

Comments  Receivoi 

On  Febrsary  21, 1985,  a  netice  of 
proposed  mleinaktng  waa  p^^hed  in 
the  JWihI  lle^atar  at  49  FR  39854 
discussing  diia  revisioD  and  soticrtmg 
comowenta. 

Commenta  wewi.  received  from  two 
licensed  manafactarers.  One  firm  feh 
that  te  proiHul  was  undear  as  to 
intent  and  need,  and  expressed  concern 
thai  the  propoaed  revision  would 
increase  regolatory  control  o<v«r  labels 
and  result  in  more  label  revisiona.  The 
proposal  doe*  not  irapoae  any  new 
requioements.  It  mer^  reduces  a 
current  restriction  with  respect  to 
labeling.  The  other  firm  supports  tiie 
change  without  exception  or 
reservation. 

List  of  Subjects  in  9  CFR  Fart  112 

Animal  biologies,  Exports,  Imports, 
Labeling,  Packagir^  and  containers. 
Transportation. 

PART  112— PACKAGING  AND 
LABEHJNG 

Aceordingly,  9  CFR  Part  112  is 
amended  as  follows: 

1.  The  authority  citaticai  for  Part  112 
continues  to  read  as  follows: 

Aulbority:  Zl  U.S.C.  T51-158;  7  CFR  2.17, 
2.51.  and  371.2(d). 

2.  Section  112.4  is  revised  to  read: 

dlstdbatsrs,  and  pvmMm. 

Labels  used  by  subsidiaries,  divisions, 
distributors,  and  permittees  shafl 
cofn|ify  wi8>  requirements  for  review, 
approval,  and  fHing  of  labels  used  for 
licensed  b»o4©gical  products  distribnted 
and  sold  by  bceasees  and  as  provided  in 
this  section. 


(a)  Su^s/cUanp5.  Labels  to  be  used  on 
a  licensed  triological  product  pcepared 
by  a  subsi&ary  operating  in  a  licensed 
establishment  sfaaff  be  sc^mitted  in 
accordance  wMi  S  112.5.  Only  labels 
approved  for  oae  on  sach  product  shall 
be  used  by  the  subsidiary. 

(b)  Dmskms.  Labels  to  be  used  on  a 
licensed  iiioiogical  praduct  prepared  in 
a  licensed  establislmieut  for  distribution 
by  a  division  or  marfcefing  onit  of  the 
licensee  sTtafl  be  submitted  in 
accordance  vritfc  §  112.5. 

The  licensee  shall  be  aafanritted  in 
accordance  witfc  { 112.5.  The  name, 
addreos,  and  license  nomber  of  ^te 
Kcenaee  sliali  be  prominentfy  traced  on 
SHtih  labels.  Tlie  reiation^ip  of  the 
division  or  marketing tmit  to  tf>e  Rcertsee 
shall  appear  prominently  en  the  la^l  by 
use  of  the  term  "^Spmaon  -efT'  or 
e^v^ent. 

(c)  Distributon.  Tite  name  and 
address  of  the  distributor  or  any 
statement  design,  or  device  rfHtll  not  be 
placed  OB  (be  labels  er  oantaHtera  of  a 
licensed  biological  product  in  a  mannpf 
which  could  be  blse  or  misleading  ar 
which  could  indica-te  Ibat  the  distributor 
is  the  manufacturer  of  such  product  or 
operating  under  the  license  number 
shown  on  the  label.  TTic  maraifacturer 
^all  be  identified  by  name,  address, 
and  license  number  wrfli  the  term 
'^manufactured  by,**  "produced  by,"  or 
an  equivaieiit  term  praminea%  placed 
in  connection  therewith.  The  name  and 
address  of  the  distributor  ntay  be  placed 
on  labels  or  containers  if  the  terai 
"distribnior,"  or  "distributed  by,"  or  an 
equivalent  term  is  proailiieniJy  placed  in 
connection  therewitL 

\S\  Permittees.  The  name  and  address 
of  the  peiiuittev  and  onj  atateBeiit, 
design,  or  device  shall  not  be  placed  on 
the  labels  or  containers  of  a  biologicd 
product  imported  for  sale  and 
distribution  in  accordance  with  i  104.5 
in  a  manner  w^iich  conld  be  false  or 
misleading  or  which  could  falsdy 
indicate  that  the  permitlee  is  the 
manufacturer  of  such  product  The 
manufacturer  shall  be  identified  by 
name  and  addresa  with  the  term 
"manufactured  by,"  "produced  by,"  or 
an  equivalent  term  prominently  placed 
in  connection  therewith.  Reference  to 
the  pernuttee  shall  be  made  by  name, 
address,  and  permit  number  with  the 
term  "imported  by,"  "produced  for,"  w 
an  equivalent  term  promineatly  placed 
in  connection  tiierewith. 

3.  Section  112i>  is  revised  te  read  as 
follows: 

§117.9    BfoloQical  products  bnportad  for 
rflssavch  and  OTfalnstton. 

A  biological  product  imported  for 
research  and  evaluation  under  a  permit 


issued  in  accordacce  wi&  $  1D4.4,  with 
the  exception  of  products  imported 
under  \  104.4((Q,  shall  be  labeled  as 
provided  in  this  secfLon. 

[&\  The  labels  shall  ideatify  the 
product  and  the  name  and  address  of 
the  manufacturer  and  ^all  provide 
instructions  for  prefer  use  of  the 
product  including  aQ  warnings  and 
cautions  needed  by  the  permittee  to 
safely  use  the  product 

(b)  Labels  on  each  product  to  be 
further  distributed  in  accordaace  with 

S  103.3  shall  bear  the  statement  "Notice! 
For  Experimental  Use  Only — Not  for 
Sale!" 

(c)  The  labeling  shaQ  contain  any 
other  information  deemed  necessary  by 
the  Deputy  Administrator  and  specified 
on  the  permit. 

Done  at  Washington.  DC  this  Sth  day 
of  November  1985. 
J.ICAtMreU. 

Deputy  Adminmtaater  Vetetimary  Servicer. 
[FR  Doc.  85-2»7e6  Filed  11-7-85;  ktS  am) 


FARM  CREDIT  AOMiNISTTUmON 
12  CFR  Part  611 

Service  Orgsnizatkm  tncuipuiaQon 

agency:  Farm  Credit  Administration. 
action:  Final  nde. 

summary:  T%e  Fam  Credit 

Administration  (FCA),  by  its  Federal 
Farm  Credit  Board  (Federal  Bo*"rd}, 
amends  its  regolatien  dealing  with  &e 
incorporation  of  service  orgaaiiations 
by  Farm  Credit  System  (System)  banks. 
The  amendment  will  allow  Syjstem 
banks  to  incorporate  service 
organiaatiDaa  with  Uraited  stockholder 
liability.  The  araeDdment  permits  full 
liability  service  organizations  to  choose 
to  amend  (heir  charters  to  remove  the 
fiiD  habilLty  pcovision  on  their  debt,  with 
FCA  approval. 

EFFECTIVE  DATE:  Tbhty  days  from  this 
publication  date,  prtyvided  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  Effective  date  wfM  be 
published. 

FOR  VURFIHER  MFOMMflOH  OOMTACr 
Kenneth  L.  Peoples,  QiEice  of  General 
Counsel,  (703]  883-4024 
or 
Thomas  J.  Holland,  Office  of 
Examination  and  Supervision,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  Va  22102-5090. 
(76a)«BS-4452 
SUPPlf  MBKtAaV  IfORBUWeW.  in  tiw 

August  21, 1985  Federal  Re^ster  [50  FR 
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337865),  FCA  published  the  proposed 
amendment  to  its  regulation  which 
removes  a  requirement  in  the  Articles  of 
Incorporation  of  any  System  service 
organization  that  stockholders  pay  all 
valid  claims  of  creditors  in  the  event  of 
a  service  organization's  insolvency. 
Such  a  change  will  enable  System 
banks,  as  stockholders  of  a  service 
organization,  to  limit  their  liability  to  the 
extent  of  their  investment  consistent 
with  general  corporate  law.  The  30-day 
comment  period  ended  September  19, 
1985.  The  Farm  Credit  Banks  of 
Balitimore  responded  in  support  of  the 
proposed  amendment;  no  other 
comments  were  received.  The  Federal 
Board  believes  it  is  necessary  to  relieve 
the  regulatory  restriction  that  imposes 
full  liability  on  a  service  organization's 
stockholders  in  the  event  of  insolvency 
and  thereby  permit  System  banks  to 
make  full  use  of  their  statutory  authority 
to  incorporate  such  subsidiaries.  FCA 
may  continue  to  restrict  the  ability  of 
service  organizations  to  incur 
indebtedness  to  nonrecourse  obligations 
and  obligations  guaranteed  by  the  banks 
who  are  their  stockholders.  The  Federal 
Board  believes  this  approach 
accomplishes  the  initial  purpose  of  the 
regulatory  restriction. 

List  of  Subjects  in  12  CFR  Part  611 

Agriculture.  Banks,  Banking, 
Organization  and  functions 
(Government  agencies).  Rural  areas. 

PART  61  I—ORGANIZATION 

As  stated  in  the  preamble.  Part  611  of 
Chapter  VI,  Title  12.  of  the  Code  of 
Federal  Regulations,  is  amended  as 
shown: 

Supart  i— Service  Organizations 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.13.  2.10,  4.12.  5.9.  5.12, 
5.18,  Pub.  L  92-181.  85  Stat.  619.  620,  621  (12 
U.S.C.  2031,  2091,  2183,  2243,  2246,  and  2252). 

§611.1150    [Amended] 

2.  Section  611.1150  is  amended  by 
removing  paragraph  (b)(3)(xii). 
Donald  E.  Willdnson, 

Governor. 

(PR  Doc.  85-28725  Filed  11-7-85:  8:45  am] 

nUJNG  CODE  aTosmi-M 


SUtMMARY:  The  Farm  Credit 
Administration  (FCA)  published  an 
amended  regulation  concerning  the 
method  by  which  banks  for 
cooperatives'  (BC)  earnings  are  to  be 
distributed.  The  former  regulation 
restricted  the  amount  of  net  savings  that 
BCs  could  use  to  create  or  maintain 
reasonable  contingency  reserves  to  10 
percent.  The  amended  regulation 
increases  the  amount  to  50  percent. 

"The  final  rule  was  published  in  the 
September  10, 1965  Federal  Register,  and 
provided  that  notice  of  the  actual 
effective  date  would  be  subsequently 
published  (50  FR  36868).  In  accordance 
with  12  U.S.C.  2252,  the  effective  date  of 
the  final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  this  rule  was  October 
11, 1985. 

EFFECTIVE  DATE:  October  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Holland,  Assistant  Director, 
Office  of  Examination  and 
Supervision,  (703)  883-4452 
or 

Kenneth  L  Peoples,  Office  of  the 
General  Counsel,  (703)  833^1024,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090 

(Sees.  5.9,  5.12. 5.18,  Pub.  L  92-181,  85  Stat. 

619.  620,  621  (12  U.S.C.  2243,  2246,  2252)) 

Donald  E.  Wilkinson. 

Governor. 

(PR  Doc.  85-26728  Filed  11-7-85:  8:45  am) 
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12  CFR  Part  615 

Funding  and  Fiscal  Affairs;  Effective 
Date 

AGENCY:  Farm  Credit  Administration. 
ACTKHK  Notice  of  Effective  Date. 


SIMALL  BUSINESS  ADMINISTRATION 

[13  CFR  Part  121] 

SmaH  Busineea  Size  Standards; 
Definition  of  Small  Business  for 
Dredging  Activities 

agency:  Small  Business  Administration. 
ACTION:  Final  rule. 

summary:  SBA  is  amending  itasize 
standard  for  the  dredging  industry  from 
the  present  $9.5  million  in  annual  gross 
receipts  to  $13.5  million.  This  decision 
reflects  the  fmding  of  a  special  study 
(available  by  request)  by  the  SBA  into 
the  industrial  structure  of  the  dredging 
industry  as  well  as  many  public 
comments  to  the  proposed  rule  of 
December  4. 1984.  This  action  is 
intended  to  update  the  dredging  size 
standard  to  a  level  more  in  line  with: 
other  similarly  structured  industries.  It 
also  reflects  an  awareness  by  SBA  that 
an  inflationary  adjustment  is  needed  in 


a  size  standard  which  has  remained  at 
$9.5  million  since  1975. 

EFFECTIVE  DATE:  December  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray,  Economist,  Size 
Standards  Staff,  (202)  653-6373. 

SUPPLEMENTARY  INFORMATION:  On 

December  4. 1984,  SBA  published  in  the 
Federal  Register  a  proposed  revision  in 
the  dredging  size  standards  to  $13.5M 
from  the  present  $9.5M.  SBA  based  its 
recommendation  on  a  special  study  of 
the  industrial  composition  of  the 
dredging  industry.  It  structured  this 
study  on  information  received  from  a 
questioimaire  mailed  to  virtually  every 
member  of  the  dredging  industry.  SBA 
supplemented  this  information  with 
comprehensive  data  provided  by  the 
U.S.  Army  Corps  of  Engineers.  As  a 
result,  SBA  was  able  to  construct  a 
profile  of  the  dredging  industry  which 
clearly  suggested  that  a  higher  size 
standard  was  needed. 

SBA  based  its  recommendation  on  six 
factors.  These  include:  concentration 
ratio,  average  firm  size,  cost  increases 
over  time,  the  proportion  of  firms 
defined  as  small,  the  size  of  contract, 
and  the  proportion  of  contract  dollars 
received  by  small  firms.  Of  the  six 
variables  in  question,  four  suggested 
that  a  higher  size  standard  than  the 
present  $9.5  million  was  warranted.  This 
led  SBA  to  propose  a  higher  size 
standard  of  $13.5  million. 

In  response  to  its  proposed  rule,  SBA 
received  comments  from  36  parties.  Of 
these  36  comments,  12  were 
noncommittal.  Eight  of  these 
noncommittal  comments  were  referral 
letters  from  Members  of  Congress.  The 
remaining  four  noncommittal  letters 
addressed  questions  not  directly  at 
issue.  All  Congressional  referral  letters 
included  duplicates  of  letters  from 
constituents  already  received  and 
tabulated  by  the  Size  Standards  Staff. 
The  balance  of  comments  (a  total  of  24) 
directly  addressed  the  issue  of  whether 
or  not  the  dredging  size  standard  should 
be  raised. 

Of  the  24  commentors,  an  equal 
number  (12)  both  supported  and 
opposed  a  higher  size  standard.  As 
traditionally  has  occurred  in  this 
industry,  many  of  the  comments  were 
strongly  partisan  on  one  side  or  the 
other  of  the  issue.  These  comments  will 
be  discussed  below,  with  most  of  the 
emphasis  placed  on  those  opposing  a 
higher  size  standard. 

The  commentors  supporting  a  higher 
size  standard  generally  felt  that  a  raise 
was  needed  because  costs  in  the 
industry  over  a  10-year  period  had 
doubled  while  the  size  standard  had 
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remained  stationary.  A  number  felt  that 
a  $17  million  size  standard  would  put 
dredging  in  line  with  the  general 
construction  size  standards,  and  would 
thus  be  preferable  to  a  $13.5  million  size 
standard.  Nevertheless,  all  commentors 
desiring  a  $17  million  size  standard  still 
supported  the  decision  to  raise  the  size 
standard  to  $13.5  million. 

Among  commentoris  opposing  a  higher 
standard,  four  claimed  that  SBA  had  not 
provided  adequate  information  to  justify 
its  decision.  Each  of  these  Hrms  was 
subsequently  mailed  a  copy  of  the 
dredging  study  upon  whidi  SBA  based 
its  decision.  This  dredging  study  is  more 
comprehensive  than  the  proposed  rule 
revision  that  was  published  on 
December  4, 1984,  in  the  Federal 
Register.  SBA  maintains,  however,  that 
all  necessary  facts  on  which  to  draw  a 
conclusion  were  presented  in  the 
proposed  rule.  None  of  the  four  firms 
which  received  the  study  subsequently 
protested  that  SBA  had  based  its 
decision  on  inadequate  information. 

Six  firms  protested  that  SBA,  by 
raising  the  size  standard,  was  helping 
medium-size  firms  at  the  expense  of 
small  firms  who  cannot  adequately 
compete.  SBA  disagrees  with  this 
analysis.  It  believes  that  numerous 
factors  afiect  a  firm's  ability  to  compete. 
Clearly,  a  firm  averaging  $1  million  or 
less  in  gross  receipts  with  one  or  two 
small  dredges  of  limited  capacity  will  be 
unable  to  compete  with  firms  at  the 
$13.5  million  level  for  most  intermediate- 
sized  contracts.  The  smaller  firm  simply 
could  not  perform  the  contract  in  a 
reasonable  period  of  time.  Conversely, 
however,  the  larger  small  firms  are 
structured  to  be  most  efficient  for  jobs 
requiring  greater  volume  and/or 
sophistication.  Very  small  contracts 
simply  do  not  generate  sufficient 
revenue  to  attract  their  interest.  In  a 
number  of  cases,  jobs  require  equipment 
such  as  shallow  draft  vessels  which  are 
presently  owned  by  small  firms.  SBA 
calculates  that  almost  a  third  of  all 
contracts  are  priced  less  than  $500,000, 
and  the  vast  majority  of  these  contracts 
are  won  by  smaller  firms  in  the 
distribution.  The  fact  that  163  firms  or 
two-thirds  of  the  industry  have  won 
contracts  over  the  past  4  years  indicates 
that  numerous  firms  of  all  sizes  in  the 
industry  are  capable  of  competing  and 
winning  dredging  contracts  and,  thus, 
small  firms  can  usually  compete  in  the 
market  for  smaller,  generally  less 
sophisticated,  dredging  work. 

Three  firms  claimed  that  SBA  had 
changed  its  current  regulations  so  that  it 
no  longer  explicitly  states  its  desire  to 
focus  assistance  on  firms  that  are 
"struggling  to  become  or  remain 


competitive,"  and  its  desire  to  keep  size 
standards  "as  low  as  reasonably 
possible."  Because  of  these  omissions,  it 
is  implied  that  the  SBA's  outlook  to  the 
setting  of  the  dredging  size  standard  is 
biased  in  favor  of  a  high  size  standard. 

SBA  agrees  that  the  new  guidelines 
are  somewhat  broader  than  the  old 
guidelines  and  stress  the  needs  of  the 
various  SBA  programs,  rather  than  the 
setting  of  standards  as  low  as 
reasonably  possible.  This  stems  from 
SBA's  experience  during  the  1980-1984 
period  when  it  attempted  to  lower  the 
size  standards  in  many  industries,  and 
was  severely  criticized  for  the  effort. 
Many  commentors  claimed  at  the  time 
that  SBA  would  cripple  its  own 
procurement  program  by  proposing 
unreasonably  low  size  standards.  It  was 
also  argued  that  SBA  was  ignoring 
substantial  transition  costs  to  the 
private  sector  stemming  from  firms 
basing  their  economic  decision  in  part 
on  the  SBA  size  standard.  As  a  result, 
SBA  reviewed  its  guidelines  and  in  the 
final  effort  proposed  size  standards 
more  in  line  with  the  needs  of  its  own 
programs. 

E)redging  is  an  unusual  industry  in 
that  about  75  percent  of  total  demand  is 
generated  by  the  Federal  Government. 
Thus,  it  is  clearly  a  procurement- 
sensitive  industry  and  the  SBA  would  be 
justified  if  it  based  the  size  standard 
solely  on  the  procurement  needs  of  the 
industry.  This  can  result  in  a  relatively 
high  size  standard,  since  agencies 
involved  in  procurement  have  more 
freedom  to  set  aside  contracts  with  a 
high  size  standard.  In  the  case  of 
dredging,  however,  the  industrial 
structure  suggested  a  higher  size 
standard  than  $9.5  million  and  this 
matched  the  procurement  needs  of  an 
industry  in  which  the  size  standard  has 
not  been  revised  since  1975.  Thus,  the 
SBA  believes  that  it  has  set  the  size 
8t£indard  in  this  industry  as  low  as  is 
reasonably  possible  under  present 
conditions. 

SBA  also  received  on  extensive, 
conunent  from  a  legal  firm  representing 
a  number  of  firms  active  in  the  industry. 
This  firm  strongly  opposed  a  higher  size 
standard.  SBA  will  address  some  of  that 
firm's  more  important  concerns  below: 

Criticism 

The  lack  of  consistency  in  the  manner 
in  which  comparisons  are  made 
throughout  the  report  indicates  an  effort 
to  "juggle  the  numbers"  in  support  of  a 
predetermined  conclusion. 

Response 

There  was  no  predetermined 
conclusion.  For  every  factor  analyzed 
(concentration  ratio,  average  firm  size. 


cost  increases,  proportion  of  firms 
defined  as  small,  size  of  contract,  and 
proportion  of  contract  dollars  awarded 
small  firms]  the  situation  in  the  dredging 
industry  was  consistently  compared  and 
contrasted  with  the  sltuatiorr  in  other 
general  construction  industries  (Major 
Groups  15  and  16). 

Critidsm 

Efforts  to  respond  to  the  study  have 
been  frustrated  by  an  inability  to 
determine  which  portions  of  tiie  study 
are  relied  upon  or  given  specific  wei^t 
in  the  SBA  proposal. 

Response 

Each  of  the  six  factors  affecting  the 
decision  was  explicitly  identified  in  the 
report.  These  Included  concentration 
ratio,  average  firm  size,  cost  increases 
for  dredging  work,  the  proportion  of 
firms  defined  as  "small,"  the  size  of 
Government  contracts,  and  the 
proportion  of  Government  contract 
dollars  received  by  small  firms.  No 
specific  weights  were  required  because 
the  evidence  conclusively  supported  a 
higher  size  standard  regardless  of 
weighting  scheme. 

Criticism 

Figures  covering  small  business 
participation  in  dredging  were 
completely  distorted  by  the  inclusion  of 
hopper  and  dustpan  dredge  contracts, 
because  no  small  firm  owns  an  operable 
hopper  or  dustpan  dredge. 

Response 

SBA  believes  that  there  is  no  logical 
basis  to  exclude  data  relating  to  certain 
firms  based  on  their  capital  equipment 
Such  a  policy  would  require  an 
additional  standard  for  separating  out 
acceptable  data  from  unacceptable. 
Distortion  would  occur  if  receipts  from 
hopper  or  dustpan  dredging  activities 
were  sefiarated  from  other  dredging 
receipts  simply  because  different 
equipment  was  involved. 

Criticism 

The  SBA  first  raised  all  other 
construction  size  standards  to  account 
for  inflation,  then  compared  dredging  to 
those  industries.  As  was  logically 
inevitable,  the  SBA  then  found  that, 
compared  to  the  other  newly  inflated 
size  standards,  the  dredging  standard 
was  low. 

Response 

Six  factors  were  analyzed  by  the  SBA 
in  evaluating  the  dredging  size  standard. 
Four  of  these  factors — concentration 
ratio,  average  firm  size  in  receipts,  cost 
increases,  and  the  average  size  of 
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Government  contracts  are  unaffected  in 
any  way  by  rt»e  size  standard  and,  thus, 
there  is  no  distvptien  far  these  ftttrtors. 

The  fifth  factor — the  proportion  of 
contract  dottars  received  by  small  firms 
in  dredging  as  coKtk-asted  with  general 
contracl«>8  and  all  firms    was 
calculated  for  Hscal  y«ar  ISB3,  prior  to 
the  revision,  and  thus,  there  was  no 
distortion  for  this  factor  as  well.  The 
sixth  and  last  factor— the  percent  of 
firms  defined  as  "smaH"  for  dredging,  as 
compared  with  otier  generat 
conatruction  indostries,^  was  only 
minimally  affected  by  the  decision  to 
raise  the  general  construction  size 
standard  to  $17.0  million.  Thus,  there 
was  aa  distortian  because  none  of  the 
six  analyzed  factors  was  affected  by  a 
higher  size  standard  in  the  general 
constmction  industries  to  any 
measucable  degree. 

CritieniD 

Recently^  the  SBA.  admitted  that  the 
dredging  standard  of  $0.5  miUioa  which 
was  set  in  1975  was  too  bigb,  Later, 
however,  the  SBA  decided  to  apply  a  40 
percent  inflationary  aHjuytTupnt  to  "put 
the  dredging  increase  in  line  with  the 
increase  for  the  general  construction 
industries."  The  Agency,  at  this  time, 
applied  the  adjustment  to  the  admittedly 
erroneous  1975  standard  of  $9^  miUion. 

Response 

SBA  has  only  stated  in  one 
congressional  correspondence  that  the 
study  "suggests"  that  the  1975  standard 
was  too  high.  This  would  certainly  be 
true  if  the  industry  structure  of  the 
dredging  industry  during  1975  was 
identical  to  the  stnictnre  dtning  1983.  In 
the  caseof  dredgihg,  however.  SBA  has 
no  way  of  detenirining  whether  the 
indastiy  structure  has  changed  since 
1975  and.  ti»».  any  estimate  of  the 
appropriateness  of  the  1975  standard  is 
clearly  speculative  without  1975  data 
simitar  Uy  tftose  analyzed  in  tfte  study. 

The  4D*percenr  increflse  was  never 
identified  in  the  sfarfy  as  an  inflationary 
increase.  It  is  simply  the  percentage 
difference  between  the  old  size  standard 
of  $9.5M  and  the  proposed  size  standard 
of  $ta5M  which  reflects  the  SBA's 
perttat  view-  of  the  mdostriar  s^cture 
of  the  dred^jing  industry.  While  this 
increase  (fid  emnpvte  t»  be  the  same 
percentage  incrsose  as  was  applied  to 
the  constructioaindiiBMes,  it  primarily 
reflected  the  structure  of  the  dredging 
industry  during  1983  rather  than  a 
mechanistic  increase  of  40  percent 
aiaifij  Co  daptteate  Me  general 
coiisli'uuliaB  pcfcantage  increase. 

Otfae*  cnttciime  imjc.  also  offered  by 
the  legal  fins.  Is  tbc  interest  of  brevity, 
however;  SBA  isUnitfqf  its  discussion 


to  five  of  the  more  primary  issues  raised 
by  this  firm. 

Although  virtually  all  of  the  above 
analysis  has  focused  on  negative 
correspondence^  it  should  be  reiterated 
that  12  oxit  of  24  conunentors  expressing 
an  opinion  supported  the  proposed 
higher  size  standard.  SBA,  in  short, 
believes  that  the  indtistrial  structure  of 
the  industry,  the  procurement  needs  of 
the  Government,  and  simple  equity 
considerations  aH  ai^e  persuasiveTy  for 
a  size  standard  of  $I3.5M.  Moreover, 
much  of  the  controversy  surrounding  the 
dredging  size  standard  stems  from  the 
fact  that  Federal  outlays  fbr  dredging 
activities  have  not  been  increasing  in 
recent  years.  Crvena  constant  or 
shrinking  Federal  revenue  allocation, 
the  size  of  the  size  standard  often  can 
assume  critical  importance  taair 
impacted  industiy.  The  Small  Business 
Admhristration  anticipates  that  this 
situation  could  ease  in  upcoming  years 
if  tfte  need  to  deepen  ports  assumes 
greater  impuitaiiu;.  (>eater total 
outlays  for  dtedging- activities  couEd,  in 
tiun,  mute  the  controversy  in  future 
years  over  a  higher  size  standard  since 
dredgers  of  aff  sizes  coultf  he  helped  by 
the  increased  demand  for  their  services. 

SBA  also  is  reviewing  two 
compromise  approaches  which  would 
suppltement  this  final  rule.  These 
approaches  were  proposed  in  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Register  of  Dfecember  4. 
1984  (49  FR  47414).  However,  at  this 
time,  MA  believes  this  finaf  rule 
adequately  addresses  the  dredging 
industry. 

Compliaaca  wiii  B>feeMli««  Oadw  12291 
Regulatery  FlnifiMity  Act,  and  Paper 
Wock  RedustiaBAci 

SBA  certifies ftatthirregulationis a 
majoc  nde  as  disfined  by  Executive 
Order  X229fL  Over  Am  Wn-9*  period 
annui  Fnkrali  outiaya  for  hedging 
activitie*  mitn^ad  $330  millioo,  thu«« 
clearly  exceeding  the  annual  economic 
effect  criteria  of  SloaoiiUf on  used  to 
nrcasure  a  major  nJe  change.  Potentially 
any  firm  in  the  industry  could  be 
impacted  in  tlie  future  by  a  higher  size 
standard  since  the  eligibility  of  f$nn» 
could  inspect  oa  coaqietitians  far  any 
set-aside  contract  and  on  the  decisioa 
whether  or  not  to  set-aside  a  contract. 
Thia  mguiatien,  however.  i»  not  Rkefy  to 
result  in  m  major  mcreaee  i«  eesf,  or 
priea*  a*  in  sigmflcsiif  adverse  efKects 
on  tba  Vmttd  Sta  tc»  Economy: 

This  regulation  i»iiie)y,  however,  tw 
have  a  significant  economic  impact  oii^a 
substantial  number  of  small  entities, 
Therefore,  in  eompBanee  witfr  tfte 
Regeiatory  FTewWily  Act,  and 
Executive  €frder  TZ29f ,  SBA  oflfers  this 


*  Hnal  regulatocy  flexibility  and  economic 
impact  analysis. 

SBA  has.  considered  regulatory  action 
in  this  instance  in  response  to  intense 
public  CQOunent  on  the  size  standard  in 
this  particular  industry.  The  purpose  of 
this  final  rule  in  to  update  the  size 
standard  for  the  dredging  industiy, 
which  has  not  been  revised  recent^  to 
reflect  inflation  oi  changes  in  indu^ry 
structure.  This  final  rule  change  is 
authorized  by  section  3{a)  of  the  Small  '. 
Business  Act  (15  U.S.C.  632(a)i  which 
mandates  that  SBA  define  small 
business  concerns  on  an  industry-by- 
industry  basis. 

The  dredging  industry  is  comprised  uf 
approximately  250  companies  of  which 
194  participated  in  the  Federal 
procurement  process  in  fiscal  year  1983. 
Of  these  firms,  however,  only  5  firms 
would  be  directly  impacted  by  a  higher 
size  standaod  These  are  firms  whose 
arniual  receipts  usually  fall  in  the  6-9 
million  range.  Clearly.,  a  higher  size 
standard  would  remove  a  majpr 
constraining  factor  on  expansion  for 
these  ffve  firms. 

Assuming  these  five  firms  are  capable 
of  and  choose  to  expand  into  the  $a5- 
$13.5  million  range,  other  firms  could  be 
indirectly  afTect^l  by  the  new  higher 
size  standard  There  could  be  soma 
additional  competition  for  set-aside 
contracts,  since  these  five  firms  could 
bid  for  nure  contracts  without 
exceeding  the  new  size  standard 
limitation  of  $13.5  million.  Sfmilarly,  the 
competition  for  unrestricted  contracts 
could  be  expected  to  be  enhanced.,  since 
smalT  firms  would  be  less  ooncecned 

*  that  winning  a  contract  would  push 
them  over  the  size  standard.  Fedei>al 
contracting  ofriciafs  would  feel 
somewhat  freer  to  set-aside  contracts, 
and  thus,  a  slightly  higher  proportion  of 
contract  dollars  would  probably  be  set 
aside. 

Overall,  any  of  the  194  firms  active  in 
the  di-edging  industry  might  be  impacted 
by  this  proposed  increased  size 
standard  if  they  were  to  bid  on  a 
dredging  procurement  that  was  set  aside 
for  small  business,  or  i£  the  higher  size 
standard  fl-eed  smaU  fijims  ta  bid  on 
imrestricted  contracts. 

The  net  benefits  of  thi»  rule  change, 
therefore,  are  a  closer  oelationship  i 

between  the  size  standard  and  the     ' 
indostry  structure  and  an  easing  erf 
constt-aints  on.  expansion  for  firms 
within  the  industry. 

In  deciding  thai  a  size  standacd  of 
$13.5  million  more  accuratety  reflects 
the  current  drediging  industri'.  SBA  also 
considered  raising  the  size  standard 
above  $1X5  million,  towering  it  below    . 
$9.5  million,  or  maintaining  it  at  $9.5 
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million.  Raising  the  standard  above  the 
$13.5  million  level  was  rejected  because 
of  concern  about  regional  concentration 
patterns,  which  are  prevalent  within  the 
industry  and  because  the  industry 
currently  has  a  relatively  high  incidence 
of  small  business  set-asides. 

The  following  factors,  taken  together, 
are  the  basis  of  SBA's  rejection  of  the 
alternatives  which  would  maintain  the 
$9.5  million  size  standard  or  would 
advocate  lowering  it:  relatively  high 
average  firm  size,  high  contract  value, 
inflationary  trends  in  the  industry,  and 
the  generally  concentrated  nature  of  the 
industry  (i.e.,  four  firms  are  responsible 
for  one-third  or  more  of  the  sales  of  the 
industry),  as  well  as  the  desire  to 
maintain  comparable  size  standards  in 
similariy  structured  industries.  In  light  of 
these  factors,  SBA  has  decided  to  raise 
the  dredging  size  standard  from  $9.5 
million  to  $13.5  miUion. 

SBA  also  certifies  that  this  regulation 
contains  no  reporting  or  recordkeeping 
requirements  which  are  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure,  Government  procurement. 
Government  property.  Grant  programs — 
business,  Loan  programs — business. 
Reporting  and  recordkeeping 
requirements,  Small  business. 

According,  SBA  proposes  to  amend 
Part  121  of  13  CFR  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citation  for  Part  121  of 
13  CFR  continues  to  read  as  follows: 

AutiMtity:  IS  U.S.C  634(b) 
9121.2    (Amanded] 

2.  In  the  table  in  i  121.2(c)(2).  for 
Major  Group  16. — Construction  Other 
Than  Building  Construction — General 
Contractors,  the  last  item  in  the  table. 
Item  1829 — Dredging  and  Surface 
Cleanup  Activities  is  revised  to  read  as 
follows:  (Item  1629  Heavy  Construction, 
Except  Dredging,  N£.C.  is  set  forth  for 
the  convenience  of  the  reader  and  is  not 
changed). 

1629 — H«avy  Constniction.  Except 

Dredging.  N£.C .$17.0 

1629 — Dredging  and  Surface  Qeanup 

Activities'" „ $13.6 

«    '    *         *         *         * 

**  To  be  considered  small,  a  firm  must 
perform  the  dredging  of  at  least  40  percent  of 
the  yardage  with  its  own  dredging  equipment 
or  equipment  owned  by  another  small 
dredging  concern. 

Dated:  )une  23, 1985. 
James  CL  Sanders, 

Administrator. 

(FR  Doc.  8S-26728  Filed  11-7-85;  6:45  amj 
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DEPARjyENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

(OockM  Na  24S35;  Amdt  Na  1307) 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

tUMMAMY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Inatrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements, 
these  changes  are  designed  to  provide 
safe  and  efflcient  use  of  the  navigable 
airspace  and  to  promote  safe  flij^t 
Qperations  under  instrument  flight  rules 
at  the  affected  airports. 
dates:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 
Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— ' 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 


FOA  FURTHER  INFORMATION  CONTACR 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230),  Air 
Transportation  Division,  Office  of  Fliglit 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51.  and  $  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Ftulher. 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  He 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  diem  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
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Terminal  Instrument  Approach 
Procedurss  (TEKPiJ.  In  devsloptag  theae 
SIAft.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
af  the  affected  airports.  Because  of  the 
close  and  imme<fiate  relationship 
between  these  SIAPa  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  pabfic  mtercst  and. 
where  applicable,  fliat  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulaffon  only  involves  an  established 
body  of  technical  regulations  Cor  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  R.  therefore^l)  is  not  a  "major 
rule"  under  Executive  Order  12231;  (2}  is 
not  a  ''significant  rule"  under  DOT 
Regulatory  Rilicies  and  Procedures  (44 
FR  1VJ34;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anbcipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendbient  will  not  have  a  signficant 
economic  hapact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Fledbility  Act. 

List  of  SubpKls  in  14  CFM  Pact  V 

Approaches.  Standard  instrument. 
Aviation  safety. 

IsNed  !•  WuliiBgton.  DC  OD  Aiovember  1. 
198S. 

John  S.  Kern. 

Acting  Directar  of  Flight  Stamfiirds. 

Adoption  of  the  Amendment 

PART  »7—f  AMENDED} 

Accordmgly.  parsoant  to  tlw  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
tnstrunient  Approach  Procedures, 
effective  at  QOn  GJkf.T.  on  the  dates 
specified,  as  fbHows: 

1.  The  authority  citatioir  for  Part  97 
continues  to  read  as  foOows: 

Authority:  49  U.S.C  134a.  1354(al,  1421.  and 
1510:  49U.S.C.  lOBfg)  (revised.  Pub.  L  97-449. 
lannary  12. 1983:  and  14  CFR  11.49(b)(2)). 

§§  »?:».  97:25,  VrjTT,  VTM,  97.TI.  wr.33, 

2.  By  amending:  S  07.23  VOR»  VC»/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  5  97.25  LOC.  LOC/DME. 
U)A.  LDA/DME.  SDF.  SDF/DME; 

i  97X'  NDB.  NDB/DME;  S  97.29  DLS, 
ILS/DME,  ISMLS.  MLS,MLS/DME. 
MLS/RNAV;  J  97  31  RADAR  STAPs; 


ft  07.33  RNAV  SIAPs;  and  I  fly. » 
COPTER  SIAPs.  identiHed  as  foDows: 


Warren,  AR— Warren  Municipal.  NDB  RWY 

3.  Amdt.  Orig 
Ukiah.  CA— Uklah  Muni.  LOC/DME.RWY  15 

Amdr.  ? 
Greenville.  TX— Maiora.  VOR/DME-A  Ori§ 
GrecnviBe.  TX-^Vfafots,  NDB  RWT  IT,  Amdt 

2 

Greenville.  TX— Majors.  ILS  RWT  n,  >teidf. 

2 
Greenville.  TX— Majors.  RNAVRWY35. 

Amdt.  1 

.  .  ■  Effective  December  19.  UBS 

Andalusia  *  Opp.  AL— Aacialaaia-0|ip.  NTO- 

A.  Amdt.  1 
Bessemer.  AL— Bttnemac.  NDB  RWY  5.  Qri^ 
Enterprise.  AL— Enterprise  Mkmi.  VOR  RW¥ 

5,  Amdt.  1 
Hartfbrd.  CT— Hartford-Brainard.  VrOK-A. 

Amdt.  9 
Washing»en.  DC— Weehingtoii  Natkmar, 

VORRWr3I.AiBdt» 
Washington;.  DC— Wadbqgtaa  Nataaaal.  1,5 

RWY3«lAiiidl3& 
Delaad.  FU-Oekud  M«ini-SiAny  H.  Taylec 

Fid.  NDB  RWY  3a  AiadL  2 
Fort  Myers.  FL— Page  Field.  VOR  RWT  13. 

Amdt.  6 
Fort  MSpen.  FL-Page  Field.  VOR  RWT  23. 

Amdt.» 
Syfvenia.  GA— Wbntatkm  Airpark.  NDB 

RWY  23,  Orig. 
MadisonwUk.  KY— MadisonvHle  Muni.  VG« 

RWY  23,  Amdt,  » 
Madisonville,  KY— Madisonville  Muni. 

RNAV  RWY  23,  Orig. 
Bedford.  MA— Laurence  G.  Hanscom  Fid.  US 

RWY  Z§.  fWg. 
Fitehberg.  MA— Pitchbwg  Muni,  NDB  RWY 

20,  Orig.  CANCELLED 
Fitchbuig.  MA— Fi«chbui<g  Muni.  NDB  RWY 

20.  Orig. 
Fitchburg.  MA— Titchhuig  Muni.  NDB  RWY 

32.  Orig. 
Fitchburg.  MA— Fitchbuig  Muni.  NDB-A 

Amdt.  7.  CANCHXED 
Marthas  Vineyard.  MA— Marthas  Vineyard. 

VOR  RWY  6.  Amdt  4 
Marthas  Vineyard,  MA— Marthas  Vineyard. 

VOR  RWY  24,  Amdt  11 
Marthas  Vineyard.  MA— Marthas  Vineyard. 

ILS  RWY  24  Amdt.  7 
New  Bedfatd.  MA— New  Bedford  l>Iuni.  LOC 

(BC)  RWT  23.  Amdt.  5 
Alpena.  MI— Phelps  Coffins,  VOR  RWY  13 

(TAC),  Amdt.  10,  CANCELLED 
Monticeflo,  NT— SuBran  ComKy  Iiitl,  ILS. 

RWY  15,  Amdt.  3 
New  Yoric,  NY— John  F.  Kennedy  Intl.  VOR 

RWY  13W13R.  Amdt  1ft 
New  York.  NY— (eha  F.  Keanedy  IntL  ILS 

RWY  13  L.  Amdt.  12 
New  York.  NY— fehn  F.  Kenaedy  InU.  ILS 

RWT31R.AmdUll 
Schenectady,  NY— Schenectady  County.  NDB 

RWY  22.  Amdt.  12 
Schenectady,  NY— Schenectady  Cbtmty,  NDB 

RWY  2a.  Aadli  a 

Scheneeiady,  NY— Schenectady  Ceuntv.  R& 

RWY  4.  Amdt  1 
Sanford.  NC— Sonford-Lee  Couniy  Brick 

Field.  VOR/DME-A.  Origi 


Soothem  Pima.  N{>-Moar«  Coaaiy,  LOC 

RWY  5.  Amdt  4 
Southern  Pines,  NCJ— Moore  County.  RNAV 

RWT  2J.  Orig. 
Wiilard,  OH— Willard,  VGR-A.  Amdt.  4 
Allentowii,  PA— Aflentown-Bethlehem- 

EmUfm,  LOC  BC  RWT  M.  ArkK.  1« 
Bulter,  PA— Btalter  Cannty.  NOB-ft  Amdt  3. 

CANCELLED 
Meadville.  PA— Port  Xleedville.  LOC  RWY 

2S.  Amdt.2 
Leeshurg.  VA— Leesburg  Muni/Godbey 

FieHL  RNAV  RWT  17.  Amdt.  » 
Willtemburg,  VA— WllHemeboig- 

^owstown,  VOR-B,  Aeidt.  1 
EUoB,  WV— Elkm^RandoipdCMHeimings 

Randolph  Fid..  VOR/OMB-B  Aoidt  3 
R4>ck  Svria»«  WY— Reek  Spring 

Swvetwater  County.  ILS/DME  RWY  27, 

Amdt  3 


New  York,  NY— LaGuardie,  LOC  RWT  31. 

Amdtl 
Newr  Yiwk.  NT— LaCeardia.  ItS  RWY  13, 

Amdt  1.  CANCELLED 
New  York.  NY— LaQiaidie,  ILS/DMRRWY 

UOrig, 
Greensboro,  NC— Greensboro-High  Point- 

Wmstton  Salem  RegnL  ILS  RWY  23.  Amdt 

5 

.  .  .  Effective  October  30, 1985 

Rockwall.  TX— Rockwall  Muni.  VOR/DME 
RWT  le.  Amdt  3 

.  .  .EOactive  October  28. 1SB5 

Cincinnati,  OH— Ciocinnsti  Mwn  Airport 
Lunken  Fiekl.  ILS  RWY  aOL  Aadt  12 

.  .  .  Efhctive  OUiibarZSv  MB 

Patterson,  LA— Harry  P.  WWiams  Memorial, 
NDB  RWY  5.  Andt  S/ 

.  .  .  Effective  Oi:to6etM.19B 

BamesviHe.  OH— Bamnvifle-BradfTefd,  VOR 
RWY  27,  Amdt » 

(FR  Doc.  85-28724  Filed  ll-7-«5;  8:45  am^ 
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DEPARTMEirr  OF  COMMERCE 


15  CFR  Parte  923  an*  930 

Coastal  Zone  Manaoamant;  Federal 
Censlstency  Regulatiena;Cliang»of 
Effective  Dale 

AQENCv:  National  Oceanic  and 
Atmospheric  /VdministreUion.  U.S. 
Department  of  Commerce. 

ACTKMk  Notice  af  change  of  effective 
date  of  final  rule. 


summary:  On  August  30. 1985.  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAAJ  published  final 
regulations  (50  FR  35210)  lo  ewchide 
OutBs  Cootinentali  Shetf  ^OCS^  eil  and 
gas  lease  sales  from  the  Federal 
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coiuUtency  requirements  of  section  307 
(c)(1)  of  the  Coastal  Zone  Management, 
Act  of  1972,  as  amended  (CZMA).  The 
final  rule  was  scheduled  to  become 
effective  on  November  9. 1965.  This 
notioe^changes  the  effective  date  ht>m 
November  9  to  November  11. 1965. 
EPFECmrc  OAtC:  November  8. 1965. 
FOR  mRTMCR  MRMMIATKNI  CONTACT: 

Nan  Evans,  Senior  Policy  Analyst. 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA,  3300  Whitehaven  Street,  NW.. 
Washington.  DC  20235,  (202)  634-4249. 
SUPPLEMENTARY  INFORMATION: 

A.  Authority 

The  notice  of  rulemaking  is  issued 
under  the  authority  of  section  317  of  the 
CZMA  (Pub.  L.  92-583.  as  amended). 

B.  Geaeral  Badcgimmd 

The  Coastal  Zone  Management  Act  of 
1972  (CZMA,  Pub.  L.  92-583,  as 
amended)  requires  each  Federal  agency 
conducting  or  supporting  activities 
directly  affecting  the  coastal  zone  to 
conduct  or  support  those  activities  in  a 
manner  which  is,  to  the  maximum  extent 
practicable,  consistent  with  approved 
state  coastal  zone  management 
programs  (section  307(c)(1)].  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  regulations 
implementing  this  section  are  found  at 
15  CFR  Part  930  Subpart  C. 

On  January  11, 1984,  the  United  States 
Supreme  Court  issued  its  decision  in 
Secretary  of  the  Interior  et  al.  v. 
California  et  al.  (464  U.S.  312, 104  S.  Ct 
656,  52  U.S.LW.  4063).  The  Court  held 
that  the  sale  of  Outer  Continental  Shelf 
(OCS)  oil  and  gas  leases  is  not  an 
activity  "directly  affecting"  the  coastal 
zone  within  the  meaning  of  section 
307(c)(1)  of  the  CZMA  and,  therefore,  a 
determination  of  consistency  with 
approved  state  coastal  management 
programs  is  not  required  before  such 
sale  is  held. 

On  August  30, 1965.  NOAA  issued  a 
final  rule  (50  FR  35210-35213)  to  conform 
its  consistency  regulations  to  the 
Supreme  Court's  decision.  The  final  rule 
excludes  OCS  oil  and  gas  lease  sales 
from  the  uses  subject  to  management  by 
state  coastal  zone  management 
programs  and  from  the  Federal 
consistency  provisions  of  section 
307(c)(1)  of  the  CZMA. 

C  Change  of  Effective  Date 

Although  a  1980  amendment  to  the 
CZMA  provided  a  procedure  for 
Congressional  disapproval  of  rules 
proposed  under  CZMA  authorities,  the 
Supreme  Court  has  since  held  that  such 
disapproval  procedures  are 


unconstitutional  [INS  v.  Chadha.  462 
U.S.  919, 103  S.  Ct.  2784  (1983)).  NOAA 
has  followed  the  ruihtg  in  INS  v.  Chadha 
by  treating  the  Congressional 
disapproval  procedure  as  a  "report  and 
wait"  provision.  When  NOAA  published 
the  final  rule  on  August  3a  1985.  the 
agency  stated  that  the  final  rule  would 
be  effective  60  calendar  days  from 
September  a  1885,  the  date  when  both 
Houses  of  Congress  resumed  the  first 
session  of  the  99th  Congress  following 
the  scheduled  August  1985  recess. 
However,  both  Houses  of  Congress  did 
not  receive  the  final  rule  until 
September  11. 1985.  Therefore,  the 
elective  date  of  the  final  rule  is  now 
November  11, 1985. 

D.  Other  Actioas  Aswxiated  With  the 
Rulemaking 

lliis  change  in  the  effective  date  is  a 
technical  amendment  only.  Therefore, 
there  are  no  changes  in  NOAA's 
conclusions  that  the  final  rule  is  not  a 
major  rulemaking  under  Executive 
Order  12291;  that  a  Regulatory 
Flexibility  Analysis  is  not  required 
because  the  final  rule  has  no  effect  on 
small  businesses  and  only  a  negligible 
effect  on  local  units  of  government;  that 
the  final  rules  do  not  contain  an 
information  collection  requirement 
subject  to  the  Paper  Work  Reduction 
Act  of  1980;  and,  that  the  final  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and,  therefore,  an 
envft-onmental  impact  statement  under 
the  National  Environmental  Policy  Act 
is  not  required. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Administration) 

Dated:  October  31. 1985. 
Peter  L  Tweedt, 

Director,  Ocean  and  Coastal  Resource 
Management. 

(FR  Doc.  85-26564  Filed  11-7-85;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Fart  13 
[Docket  0-31661 

Medical  Staff  of  John  C.  Uncoht 
Hospital  &  Health  Center.  Prohibited 
Trade  Practices,  and  Afflrmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 


order  requires  an  unincorporated 
association  of  physicians  and  other 
practitioners  who  have  been  granted 
privileges  by  John  C.  Lincoln  Hospital  ft 
Health  Center  in  Phoenix.  Ariz,  to  admit 
and  attend  patients,  among  other  things, 
to  cease  threatening  or  participating  in 
any:  (1)  Boycott  or  concerted  refusal  to 
deal,  including  a  refusal  to  refer,  admit 
or  treat  patients;  (2)  unreasonably 
discriminatory  action  against  a  health 
care  facility  or  professional;  or  (3) 
coercive  action  to  influence  any 
reimbursement  or  insurance 
determination,  if  the  purpose  or  effect  of 
such  conduct  would  be  impede  the 
development  or  operation  of  an  urgent 
care  center  or  other  health  care  facility 
or  institution  in  the  Arizona  counties  of 
Maricopa,  Pinal,  Yavapai  or  Gila. 
Respondent  is  not  prohibited  from 
participating  in  any  policy-making  or 
medical  review  activities  at  the  hospital, 
when  such  conduct  does  not  constitute, 
and  is  not  part  of,  a  boycott  or  refusal  to 
deal.  Additionally,  respondent  is 
required  to  file  compliance  reports  with 
the  Commission  at  specified  times  and 
provide  copies  of  the  Complaint  and 
Order  to  all  present  and  future  members 
of  the  Medical  Staff. 

date:  Complaint  and  Order  issued  Sept. 
26, 198i* 

FOR  FURTMER  INFORMATION  CONTACT 

Arthur  N.  Lemer.  FTC/P-1038, 
Washington,  D.C.  20580.  (202)  724-1341. 

SUPPLEMENTARY  INFORMATION:  On 

Monday.  July  22, 1985,  there  was 
published  in  the  Federal  Register,  50  FR 
29699,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Medical 
Staff  of  John  C.  Lincoln  Hospital  ft 
Health  Center,  an  unincorporated 
association,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Aiding.  Assisting  and  Abetting  Unfair  or 
Unlawful  Act  or  Practice:  §  13.290 
Aiding,  assisting  and  abetting  unfair  or 
unlawful  act  or  practice.  Subpart — 
Coercing  and  Intimidating:  §  13.387 


*Cop<e«  of  the  Complaint  and  the  Decision  and 
Order  are  filed  with  the  original  document. 
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Members.  Subpart — Combining  or 
Conspiring:  §  13.384  Combining  or 
conspiring:  §  13.405  To  discriminate 
unfairly  or  restrictively,  in  general; 
§  13.450  To  limit  distribution  or  dealing 
to  regular,  established  or  acceptable 
channels  or  classes;  §  13.497  To 
terminate  or  threaten  to  terminate 
contracts,  dealings,  franchises,  etc. 
Subpart — Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  §  13.533-45 
Maintain  records. 

List  of  Subjects  in  16  CFR  Part  13 

Hospitals,  Trade  practices. 

(Sea  6.  38  Stat.  721;  15  U.S.C  46.  Interprets  or 
applies  sec  5. 38  Stat.  7ia  as  amended;  15 
U.S.C  45) 

Emily  H.  Rock. 

Secretary. 

(FR  Doc.  85-26739  Filed  11-7-65;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
(Docket  No.  RM85-1-000] 

Regulation  of  Natural  Gas  PIpetfnes 
After  Partial  WeHhead  Decontrol; 
Denial  of  Clarification  and  Waiver 
Request 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Order  Denying  Emergency 
Request  for  Clarification  and  Waiver  of 

Regulations. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  denying  a 
petition  for  waiver  of  its  regulations  in 
§  284.105.  §  284.125  and  §  284.223(g)  that 
transportation  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301,  et  seq.  or  8 157.209(a)(l}  may 
continue  beyond  November  1, 1985  only 
if  the  arrangement  was  commenced  on 
or  before  October  9, 1985. 
date:  This  order  was  issued  October  31, 
1985. 

FOR  FURTHER  INFORMATNMI  CONTACT: 
Thomas  P.  Gross,  Certificate  Division, 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  (202)  357-8569. 
SUPPLEMENTARY  INFORMATKMl: 

Order  Denying  Emeigency  Request  for 
Clarification  and  Waiver  of  Regulations 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman;  A.G.  Sousa  and  Charles 
G.  Stalon. 


In  the  matter  of  regulations  of  natural  gas 
pipelines  after  partial  wellhead  decontrol 
(Amstar  Corp.):  Oodiet  No.  RM85-1-000 
(Parts  A-D). 

Issued  October  31, 1985. 

On  October  24, 1985  the  Commission 
issued  technical  corrections  to  its  Hnal 
rule  issued  in  Docket  No.  RM85-1.' 
Sections  284.105  and  284.125  provide 
that  transportation  service  authorized 
under  section  311  of  the  Natural  Gas 
Policy  Act  (NGPA).  15  U.S.C  3301,  et 
seq.  may  be  continued  without 
additional  filings  beyond  November  1, 
1985  provided  certain  conditions  are 
satisfied.  The  technical  corrections 
clarified,  among  other  things,  the 
Commission's  intent  that  an  NGPA 
section  311  transportation  arrangement 
authorized  and  for  which  service  had 
commenced  on  or  prior  to  October  9, 
1985,  under  Subpart  B  or  C  or  under 
§§  284.221  or  284.222  of  Subpart  G  as 
such  subparts  were  effective  before 
November  1. 1985,  could  continue.  These 
arrangements  were  subject  to  the 
provisions  cited  in  new  §§  284.105  and 
284.125.  Similarly,  transportation 
authorized  under  §  157.209(a)(1)  which 
commenced  on  or  before  October  9, 1985 
is  authorized  for  the  full  term  originally 
certificated  subject  to  the  provisions  in 
i  284.7.  See  §  284.223(g)(1). 

On  October  30, 1985,  Amstar 
Corporation  Hied  an  Emergency  Request 
for  Clarification  of  the  Commission's 
Regulations.  Specifically,  Amstar  alleges 
that  Texas  Eastern  Transmission 
Corporation  informed  Amstar  that  it  will 
terminate  transportation  to  Amstar  on 
October  31, 1985  because  of  the 
uncertainty  surrounding  Order  No.  436, 
as  well  as  the  October  9, 1985  cut-off 
date  established  by  the  Technical 
Corrections.*  Amstar  alleges  this  will 
result  in  a  direct  and  substantially 
adverse  effect  on  its  operations.  Amstar 
requests  the  Commission  to  clarify  its 
regulations  that  the  transaction  as 
described  is  permitted  beyond  October 
31, 1985,  or  alternatively,  to  waive  the 
October  9. 1985  restriction  in 
§  284.223(g)(1)  so  as  to  allow  Amstar  to 
recommence  its  transportation  under 
§  157.209(a)(1),  as  in  effect  prior  to 
October  31, 1985. 


■Pinal  Ruk  and  Notice  Requealing  Supplemental 
Comments.  50  FR  42406  (Oclotier  li  1985)  (Order 
No.  436).  Technical  Correctioni.  Docket  No.  RM8S- 
1-000.  issued  October  24. 198&. 

'Amstar  states  that,  effective  September  1.  ISSS. 
it  has  contracted  with  Texas  Eastern  Transmission 
Corporation  to  transport  gas  supplies  it  has 
purchased  from  a  producer.  Since  the  quality  of  gas 
was  unacceptable  to  Texas  Eastern,  it  would  not 
transport  the  gas.  Amstar  located  another  supplier, 
and  executed  a  Contract  for  those  supplies  on 
October  7.  ISSS.  That  gas  was  actually  delivered  to 
Amstar  on  October  IS  198S. 


We  are  denying  Amstar's  petition. 
The  facts  and  circumstances  cited  by 
Amstar  in  its  petition  do  not  justify 
granting  a  waiver  of  the  regulations.  The 
technical  corrections  clarify  the 
Commission's  intent  when  it  issued 
Order  No.  438.  Accordingly,  Amstar's 
petition  for  clarification  and  waiver  of 
the  October  9, 1985  deadline  is  denied. 

By  the  Commission. 
Kenneth  F.  Humb, 
Secretary. 

(FR  Doc.  85-28679  Filed  11-7-85;  8:45  am] 
BKJJNO  cooc  srir-ot-M 


18  CFR  Part  284 

{Docket  No.  Rims-l-OOO] 

Regulation  of  Natural  Gas  PipeHnes 
After  Partial  Wellhead  Decontrol; 
Denial  of  Waiver  Petition 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Denying  Petition  for 
Waiver. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  denying  a 
petition  for  waiver  of  its  regulations  in 
§§  284.105  and  284.125  that 
transportation  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301,  et  seq.  may  continue  beyond 
November  1, 1985  only  if  the 
arrangement  was  commenced  on  or 
before  October  9, 1985. 

date:  This  order  was  issued  October  30, 
1985. 

FOR  FURTHER  iNFORMATKM  CONTACT: 

Thomas  P.  Gross,  Certificate  Division, 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  (202)  357-8569. 

SUPPtXMENTARY  INFORMATKMI: 

Order  Denying  Request  for  Waiver 

Before  Commissioners:  Raymond  ]. 
O'Connor,  Chainnan;  A.G.  Sousa  and  Charles 
G.  Stalon. 

In  the  matter  of  regulation  of  natural  gas 
pipelines  after  partial  wellhead  decontrol 
(Intercon  Gas.  Inc.);  Docket  No.  RM85-1-000 
(Parts  A-D). 

Issued  October  30, 1985. 

On  October  24, 1985  the  Commission 
issued  technical  corrections  to  its  final 
rule  issued  in  Docket  No.  RM85-1.' 


'  Final  Rule  and  Notice  Requesting  Supplemental 
Comments.  50  FR  42372  (October  IS,  1985)  (Order 
No.  436).  Technical  Corrections.  Docket  No.  RM«5- 
1-000,  Issued  October  24, 1985. 
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Sections  284.105  and  284.125  provide 
that  selMraplementing  transportation 
service  authorized  under  section  311  of 
the  Natural  Gas  Policy  Act  (^4GPA).  15 
U.S.C.  3301.  et  seq.  may  be  continued 
without  additional  filings  beyond 
November  1, 1985  provided  certain 
conditions  are  satisfied.  Hie  technical 
corrections  clarified,  among  other 
things,  die  Commission's  intent  that  an 
NGPA  section  311  transportation 
arrangement  authorized  and  for  which 
service  had  commenced  on  or  prior  to 
October  9, 1985,  under  Subpart  B  or  C  or 
under  H  284.221  or  284.222  of  Subpart  G 
as  such  subparts  were  effective  before 
November  1, 1985,  could  continue.  These 
arrangements  were  subject  to  the 
provisions  cited  in  new  §§  284.105  and 
284.125. 

On  October  29. 1985,  Intercon  Gas, 
Inc^  filed  an  Emergency  Petition  for 
Limited  Rehearing  or.  in  the  Alternative, 
for  a  Waiver  of  the  Commission's 
Regulations.  Specifically,  Intercon 
alleges  it  will  suiter  substantial  harm 
and  injury  as  a  result  of  the  technical 
corrections  to  these  sections,  i.e.,  that  a 
section  311  transportation  arrangement 
may  continue  only  if  such  service  had 
commenced  on  or  before  October  9, 
1985.  They  request  that  section  311 
transactions  authorized  by  November  1. 
1985  be  "grandfathered."  They  state 
they  do  not  oppose  the  addition  of  the 
words  "and  commenced"  to 
SS  284.105(a)  and  284.125(a)  after  the 
word  "authorized"  so  long  as  the 
November  1, 1985  date  is  reinstated.' 

We  are  denying  Intercon's  petition  for 
a  waiver  of  the  regulations  in  §§  284.105 
and  284.125,  as  corrected.  The  facts  and 
circumstances  cited  by  Intercon  in  its 
petition  do  not  justify  granting  a  waiver. 
The  technical  corrections  clarify  the 
Commission's  intent  when  it  issued 
Order  No.  436. 

While  denying  Intercon's  petition  for  a 
waiver,  we  are  not  disposing  of  their 
petiti^a  for  rehearing.  We  will  defer 
consideration  of  the  substantive  issue 
raised  by  Intercon  to  a  later  date  when 
we  address  their  rehearing  petition. 


'  Intercon  specinciilly  aUegn  that  it  has  gigned  a 
gas  purchase  cooUacI  witJi  four  prodocers  oa 
August  26. 1985  and  a  gas  sales  contract  with 
Faustina  Pipeline  Company  on  August  30. 1985. 
Transpotlslion  agreements  were  executed  with 
Natural  Cas  Pipeline  CompaDy  of  America  on 
August  13i  ItMS:  Fauatina  on  August  sa  1866:  and  . 
Natural  'on  September  6. 1965.  Based  on  the 
agrmemenls.  Intercon  has  caused  to  be  constructed 
certain  gathering,  dehydration,  measuring  and  lap 
faciKties  costing  approximately  SZI  5.000.  Based  on 
the  techni'citi  corrections,  tnlercon  stales  that  the 
arranganiAnts  will  be  lerotinaled. 


By  the  Commission. 

Kenaatfa  F.  Phimb, 

Secretary. 

(FR  Doc  85-28678  Filed  11-7-85:  8:45  am] 
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DEPARTMENT  QF  TRANSPORTATION 

rvQonB  niyiiwsy  Aamfrnsirsuon 

28CFRPart6M 

Deletion  of  Non  rederl-Aki  Primary 
Routee  From  ttie  National  Nelvrark  for 
ConfMiMTdal  Motor  Vehidee 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnON:  Final  rule. 


:  The  FHWA  is  deleting  non- 
Federal-aid  primary  routes  from  the 
National  Network  that  were 
inadvertehtly  placed  on  the  network  in 
some  States  on  June  5, 1964.  The  States 
discussed  in  this  rulemaking  are: 
Alabama,  Georgia,  Kentucky,  North 
Carolina,  Pennsylvania,  and  South 
Carolina.  In  addition,  FHWA  is  deleting 
a  portion  of  the  non-Federal-aid  primary 
route  in  New  Hampshire  that  served  as 
the  Interstate  travelled  way  while  the 
section  of  the  Interstate  System  was 
under  construction. 
EFFECTfVe  date:  November  8. 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Richard  A.  Torbik.  OHice  of 
Highway  Planning.  (202)  428-0233.  or 
Mr.  David  C.  Oliver.  Office  of  the  Chief 
Counsel.  (202)  425-0825.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW..  Washington.  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  ET.  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  MiFORMATNM: 

Background 

The  FHWA  has  reviewed  the  National 
Network  for  Commercial  Motor  Vehicles 
to  delete  non-Federal-aid  primary  routes 
which  might  have  been  inadvertently 
placed  on  the  Network.  This  review  was 
limited  to  those  States  where  the 
authority  of  the  U.S.  Secretary  of 
Transportation  was  the  basis  for  the 
route  designation  published  on  June  5, 
1984  (49  FR  23303).  (It  does  not  include 
those  States  that  had  made  available 
non-Federal-aid  primary  routes  under 
State  statute.  In  States  where  authority 
exists  under  State  law  for  the 
designation  of  non-primary  routes,  no 
actions  are  necessary  nor  will  be  taken.) 

In  those  States  in  which  the  basis  for 
allowing  the  STAA  vehicles  to  operate 
was  solely  the  STAA.  an  additional 
evaluation  was  undertaken  to  identify 


any  nonrprimary  routes  which  might 
have  been  inadvertently  placed  on  the 
Network. 

These  situations  arise  when  existing 
segments  of  the  primary  system  are 
technically  removed  from  the  primary 
system  and  an  alternate  "paper"  routing 
is  established  to  permit  construction  of  a 
new  facility  on  a  new  alignment,  which 
when  opened  to  traffic  will  become  an 
operating  part  of  the  primary  system. 
TTiese  non-primary  segments  were 
temporarily  included  as  part  of  the 
National  Network  to  eliminate  any 
critical  gaps  and  will  be  deleted  once 
the  new  primary  segment  is  opened  to 
traffic.  Since  FHWA's  functional 
highway  classification  procedures  do 
not  permit  the  classification  of  parallel 
primary  routes,  these  facilities  had  to  be 
technically  designated  non-primary  even 
though  they  currently  function  as  rural 
arterials.  It  should  be  noted  that  almost 
all  of  these  facilities  were  on  the 
primary  system  prior  to  its  current 
system  designation,  and  that  these 
facilities  continue  to  meet  the  criteria 
cited  in  Tide  23.  U.S.C.  103(b)(2)  for 
designation  as  part  of  the  Federal-aid 
primary  system;  i.e.,  "important  to 
interstate,  statewide,  and  regional 
travel,  consisting  of  rural  arterial  routes 
and  their  extensions  into  or  through 
urban  areas."  Placement  of  the  existing 
facility  on  the  primary  system  would 
have  resulted  in  the  withdrawal  of  the 
primary  funding  for  the  new 
construction. 

Our  review  indicated  that  non- 
primary  routes  in  this  category  were 
designated  in  the  States  of  Alabama. 
Georgia,  Kentucky,  North  Carolina, 
Pennsylvania,  and  South  Corolina.  In 
some  of  these  States,  the  need  for 
Federal  action  has  been  eliminated  by 
independent  State  action. 

In  the  State  of  Kentucky,  33  sections 
of  non-primary  routes  were  included  as 
part  of  the  National  Network.  On  April 
17, 1985,  the  Secretary  of  the  Kentudiy 
Transportation  Cabinet  designated,  by 
Official  Order  No.  89008,  a  State  truck 
network  which  included  all  the  roads 
listed  in  the  June  5, 1984,  Federal 
Register  with  the  exception  of  US  127 
from  US  460  in  Frankfort  to  1-71.  The 
State  of  Kentucky  has  modified  this 
route  by  deleting  the  sections  between 
US  460  in  Frankfort  to  KY  22  in 
Owenton  and  KY  35  at  Bromley  to  1-71. 
Accordingly,  these  sections  are  being 
removed  from  the  listing  in  the 
Appendix.  As  a  result  of  State  action, 
the  remaining  Kentucky  non-primary 
routes  are  designated  for  use  by 
commercial  vehicles  with  dimensions 
authorized  by  the  STAA  of  1982  and  are 
no  longer  a  part  of  the  federally- 
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designated  system.  An  appropriate  note 
to  that  effect  is  included  in  the  rule 
below.  For  specific  information  about 
Kentucky  routes,  contact  Mr.  AJl. 
Romine,  Assistant  State  Highway 
Engineer  for  Operations.  Kentucky 
Transportation  Cabinet  State  Office 
Building.  High  Street.  Frankfort, 
Kentucky  40622.  telephone  (502)  564- 
3730. 

In  the  State  of  Georgia,  three  sections 
of  the  secondary  system  were  included 
as  part  of  the  National  Network.  The 
State  of  Georgia,  with  the  concurrence 
of  FHWA,  changed  the  system 
designation  of  those  routes  from 
secondary  to  primary  placing  them  in 
compliance  with  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  provisions  and,  therefore,  no 
action  is  proposed  in  this  rulemaking. 
Likewise,  in  the  State  of  South  Carolina, 
the  State  has.  with  FHWA  approval, 
administratively  reclassified  two  routes 
from  secondary  to  primary. 

In  the  State  of  North  Carolina,  five 
sections  of  the  non-primary  system  were 
included  as  part  of  the  National 
Network.  These  sections  will  be 
removed  fiDm  the  North  Carolina 
Appendix  90  days  horn  the  date  of  this 
rulemaking  unless  the  State  of  North 
Carolina  notifies  FHWA  within  60  days 
that  it  will  take  action  to  allow  the 
STAA  vehicles  to  operate  on  these 
routes.  These  non-primary  routes  are: 


Rout* 

From 

To 

SR1409    .. 

liSTIt 

US  17 

US  79. 

SR202e.._ 

sn  t007_„ 

MnMCtonrnttiUSI? 

and  Otewidw  CMwe. 
OurtiamEW  Fraamayin 

ReMOch  Trangia 

t-«inStf3twy 

SR1409. 

US  70  «  B««h«ada. 
US  001 

USISS.. 

SR26afi 

us  29. 

NCtS 

US  64  k)  MorgMon 

MO. 

In  addition,  the  States  of  Alabama 
and  Pennsylvania  each  contained  two 
sections  on  the  designated  Networic 
which  were  not  on  the  primary  system; 
these  sections  are  being  removed  from 
the  designated  Network.  Specifically,  in 
Alabama.  Posted  Route  No.  US  31  from 
AL 152  Montgomery  to  AL 14  North  of 
Prattville  is  being  modified  by  deleting 
the  section  between  US  82  and  AL  14 
North  of  Prattville:  Posted  Route  No.  US 
29  from  Fairfax  to  the  Georgia  State  Line 
is  being  deleted  in  its  entirety.  In 
Pennsylvania,  Posted  Route  No.  US  13 
from  US  1  to  PA  410  is  being  modified 
by  deleting  the  section  between 
Pennsylvania  Turnpike  Interchange  29 
and  PA  410;  Posted  Route  No.  US  222/ 
422  from  the  end  of  limited  access  in 
Wyomissing  to  Pricetown  Road  North  of 
Reading  is  being  modified  by  deleting 
the  section  between  PA  61  and 


Pricetown  Road  North  of  Reading.  (It  is 
the  understanding  of  FHWA  that  in 
North  Carolina  and  Pennsylvania 
authority  does  exist  under  State  law  to 
permit  the  operation  of  STAA  vehicles 
on  the  routes  and  that  such 
administrative  actions  are  under 
consideration.) 

In  New  Hampshire,  Posted  Route  No. 
18  from  1-93  Littleton  to  the  Vermont 
State  Line  is  being  modified  by  deleting 
the  section  between  the  Vermont  State 
Line  and  the  new  temporary  connection 
with  1-93  west  of  Littleton. 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or 
significant  regulation  under  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation.  Since  the 
amendments  in  this  doamient  merely 
bring  the  Appendix  into  full  compliance 
with  the  statutory  language  mandated 
by  the  STAA  of  1982,  public  comment  is 
unnecessary.  Therefore,  the  FHWA 
finds  good  cause  to  make  the  corrections 
final  without  prior  notice  and 
opportunity  for  comment  and  without  a 
30-day  delay  in  effective  date  under  the 
Administrative  Procedure  Act.  Notice 
and  opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  because  it  is  not 
anticipated  that  such  action  could  result 
in  the  receipt  of  useful  information.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  action  will  be  minimal, 
since  such  economic  impact  that  occurs 
is  mandated  by  the  cited  statutory 
provisions  themselves,  and  not  by  the 
rulemaking  action.  Accordingly,  a  full 
regulatory  evaluation  is  not  required. 
For  the  foregoing  reasons  and  under  the 
criteria  of  the  Regxilatory  Flexibility  Act. 
it  is  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

List  of  Subjects  in  23  CFR  Part  658 

Grants  programs — transportation. 
Highways  and  Roads.  Motor  Carrier- 
size  and  weight. 

Issued  on:  Noveml>er  1. 1985. 

R>A.  Bamhart, 

FederaJ  Highway  Administrator,  Federal 
Highway  Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Chapter  I  of  Title 
23.  Code  of  Federal  Regulations,  by 
correcting  Appendix  A  to  Part  658  for 


the  States  of  Alabama.  Kentucky.  New 
Hampshire,  North  Carohna.  and 
Pennsylvania  to  read  as  set  forth  below. 

PART  658-{AMENDEO] 

1.  The  authority  citation  for  23  CFR 
Part  658  is  revised  to  read  as  follows: 

Authority:  Section  133.  411.  412.  413.  and 
418  of  Pub.  L  97-424.  96  Stal.  2097  (23  U.&C 
127;  49  U.S.C.  2311.  2313,  and  app.  2316).  as 
amended  by  Pub.  L  96-17.  97  Stat.  59.  and 
Pub.  L  98-554. 98  Stat.  2829:  23  U.S.C  315;  and 
49  CFR  1.48. 

Appendix — [Amendeii] 

2.  The  Appendix  to  Part  658  is 
corrected  for  the  State  of  Alabama  by 
removing  posted  route  number  entries: 


Roul* 

rfOfn                             To 

OS  31 

• 

PrIMIt. 
•              •              •              • 

US  29 

.  FaMtt.. GMrgIt  SUM  Utm. 

■no  ffiMrting  ttto  loNow^nQ: 

US  31  _. 

.  AL  152  Monloonmy...„  US  B2. 

3.  The  Appendix.to  Part  658  is 
corrected  for  the  State  of  New 
Hampshire  by  removing  posted  route 
number  entry: 


Rout* 


From 


To 


NH  18 M»  LMMon. VoimonI  SMe  Line. 

md  inteftng  In  H»  roipactwo  piMO.  Iho  Wtomilng: 

NH  18 1-99  Wtoal  ol  UOMoa..  Tamporary 

ConiMctton  wilh  ^ 
93  East  d  UMaton. 


4.  The  Appendix  to  Part  658  is 
corrected  for  the  State  of  North  Carolina 
by  removing  posted  route  number  entry: 


Rdula 

From 

To 

NC  IS             MO  naar  Mo«aanton..  US  321  naw  Lanok. 

NT  18                 IISM                                  1  m  171  rmw  1  nnnk 

5.  The  Appendix  to  Part  658  is 
corrected  for  the  State  of  Kentucky  (a) 
by  removing  posted  route  number  entry: 


Routa 


From 


To 


US  127 — US  460  In  FranMort...  1-71. 

And  inaertng  In  ill  raspacHv*  plau,  Iha  tottowtng: 
US  127 KY  22  m  Owamon KY  36  at  Bromiay. 

(b)  By  adding  a  note  at  the  end  of  the 
route  listing  to  read  as  follows: 

Note. — In  addition  to  qualifying  primary 
routes,  the  State  of  Kentucky  allows  those 
commercial  vehicles  with  the  dimensions 
authorized  by  the  STAA  of  1982  lo  travel  on 
other  US  and  State  numbered  routes.  Such 
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non-primary  routes  are  not  part  of  the 
federally-designated  system. 

6.  The  Appendix  to  Part  658  is 
corrected  for  the  State  of  Pennsylvania 
by  removing  posted  route  number 
entries: 


RouM 


From 


To 


US  13.. 


US  1. 


...  PA  410. 


US  222/422  .  End  of  LinMd  Pricatown  RoKl 

AccMS  in  t4ortt)  of  Readmg. 

Wyonnssing. 

•nd  inseflmg  in  ttwir  raipectrve  places,  the  foAowing: 

US  13... US  1 Turnpike 

29. 


US  222/422.    End  o<  Limited 
Access  in 
Wyomisslng. 


PA  61. 


|FR  Doc.  85-26654  Filed  11-7-85;  8:45  am) 

BILLING  CODE  4910-22-11 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  61 

Preparation  of  Rolls  of  Indians 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  rule. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  revising  the  regulations 
contained  in  Part  61  governing  the 
compilation  of  rolls  of  Indians  by  the 
Secretary  of  the  Interior  when  required 
to  do  so  by  statutory  authority.  The 
regulationsiiave  been  made  specifically 
applicable  for  the  preparation  of 
particular  rolls  of  Indians  by 
amendments  to  the  section  dealing  with 
qualifications  for  enrollment  and  the 
deadline  for  filing  applications.  As  a 
result  of  court  decisions,  organizational 
changes,  policy  changes,  and  new 
statutes  and  directives,  there  is  need  to 
make  general  administrative  changes  to 
the  regulations.  In  addition,  certain  rolls 
which  were  to  be  prepared  under  the 
existing  regulations  have  been 
completed  eliminating  the  need  for  the 
amendments  governing  those  particular 
rolls.  The  revision,  thus,  is  intended  to 
generally  update  the  regulations.  Also, 
the  qualifications  for  enrollment  and  the 
deadline  for  filing  applications  for  three 
additional  rolls  of  Indians  which  the 
Secretary  has  been  required  by  statute 
to  prepare  need  to  be  added  in  the 
appropriate  section.  The  three 
additional  rolls  to  be  prepared  are  of  the 
Pembina  Band  of  Chippewa  Indians,  the 
Chertdtee  Band  of  Shawnee  Indians,  and 
the  Miami  Indians  of  Indiana.  This  Part 


has  been  previously  redesignated  from 
25  CFR  Part  41  at  47  FR 13327,  March  30. 
1982. 

EFFECnvc  DATE:  December  9, 1985. 
FOR  nmTHER  INFORMATION  CONTACr. 

For  information  concerning  the 
preparation  of  the  roll  of  the  Pembina 
Band  of  Chippewa  Indians — 
Ruth  A.  Brunelle,  Tribal  Operations 
Officer,  Turtle  Mountain  Agency, 
Bureau  of  Indian  Affairs,  Belcourt, 
North  Dakota  58316,  telephone 
number  (701)  477-6141. 
For  information  concerning  the 
preparation  of  the  rolls  of  the  Cherokee 
Band  of  Shawnee  Indians  and  the 
Miami  Indians  of  Indiana — 
Dennis  C.  Springwater,  Area  Tribal 
Operations  Officer,  Muskogee  Area 
Office,  Bureau  of  Indian  Affairs, 
Federal  Building,  Muskogee, 
Oklahoma  74401,  telephone  number 
(918)  687-2314  (FTS  736-2314). 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  these  rules  and 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  25  U.S.C. 
2  and  9;  and  25  U.S.C.  1401  et  seq.  This 
final  rule  is  published  in  exercise  of 
rulemaking  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  in  the 
Departmental  Manual  at  209  DM  8. 

A  proposed  revision  to  the  regulations 
contained  in  Part  61  governing  the 
compilation  of  rolls  of  Indians  by  the 
Secretary  was  published  for  public 
comment  in  the  Federal  Register  on 
Monday,  June  17, 1985  (50  FR  25082).  A 
correction  was  published  in  the  Federal 
Register  on  Wednesday,  July  3, 1985  (50 
FR  27456). 

The  Secretary  is  authorized  and 
directed  on  a  continuous  basis  to 
prepare  specific  rolls  of  Indians  which 
are  used  as  the  basis  for  the  distribution 
of  judgment  funds.  By  adopting  a  set  of 
general  regulations  which  can  be  made 
specifically  applicable,  the  need  to 
promulgate  separate  repetitious  rules  for 
each  roll  prepared  is  eliminated.  The 
regulations  contained  in  Part  61  serve 
the  purpose  of  general  regulations. 
However,  as  a  result  of  court  decisions, 
organizational  changes,  policy  changes, 
and  new  statutes  and  directives,  the 
regulations  did  need  to  be  generally 
revised.  A  section-by-section  analysis  of 
the  changes  was  published  in  the 
Federal  Register  with  the  proposed 
revised  rule  on  Monday,  June  17, 1985 
(50  FR  25083). 

It  should  be  emphasized  that  the 
regulations  contained  in  Part  61  are  not 
automatically  applicable  to  every  roll  of 
Indians  prepared  nor  are  the  regulations 
automatically  applicable  to  every  roll  of 


Indians  the  Secretary  is  directed  to 
prepare.  The  regulations  are  not 
intended  in  any  way  to  limit  or  infringe 
on  tribal  authority  and  control  with 
regard  to  membership. 

The  primary  author  of  this  revision  of 
Part  61  is  Kathleen  L  Slover,  Branch  of 
Tribal  Enrollment  Services,  Division  of 
Tribal  Government  Services,  Bureau  of 
Indian  Affairs. 

Comments  and  Changes  Generally 

The  period  for  conunenting  on  the 
proposed  revision  to  the  regulations 
contained  in  Part  61  governing  the 
compilation  of  rolls  of  Indians  by  the 
Secretary  closed  on  July  17, 1985.  Only 
one  letter  suggesting  changes  to  the 
regulations  was  received  from  the  public 
within  the  comment  period.  As  the 
proposed  revision  was  published  in  the 
Federal  Register,  the  date  of  October  15, 
1985,  was  inserted  in  paragraph  (b)(2)  of 
S  61.4.  as  the  deadline  for  filing 
applications  to  establish  eligibility  for 
inclusion  on  the  roll  of  the  Pembina 
Band  of  Chippewa  Indians  being 
prepared  under  the  regulations.  The 
commenter  believed  that  the  deadline  of 
October  15, 1985,  was  not  a  reasonable 
or  adequate  length  of  time.  The  insertion 
of  October  15, 1985,  in  the  proposed  rule 
when  it  was  published  was,  however,  an 
error.  The  deadline  in  the  proposed 
revision  should  have  been  published  as 
120  days  after  date  of  publication, 
meaning  120  days  after  the  publication 
of  the  final  rule  in  the  Federal  Register. 
A  document  was  published  in  the 
Federal  Renter  on  Wednesday,  July  3, 
1985  (50  FR  27456),  to  make  that  v, 

correction.  The  commenter  did  not 
suggest  an  alternate  deadline  or  specify 
a  particular  length  of  time  for  the  filing 
of  applications.  Consequently,  we  are 
making  no  change.  A  deadline  date  is 
being  inserted  in  the  final  rule  that  is  120 
days  from  the  date  of  pubHcation  of  the 
document  in  the  Federal  Register. 

Although  no  comments  were  received 
from  the  public,  the  BIA  field  staff  did 
express  objection  to  the  requirement  in 
paragraph  (b)(2)  of  S  61.4  that 
applications  had  to  be  "received"  by  the 
Superintendent,  Turtle  Mountain 
Agency,  BIA,  by  close  of  buisiness  on 
the  date  specified.  It  was  suggested  that 
the  requirement  be  changed  to 
"postmarked  or  received"  on  the  date 
specified  because  the  postal  service  was 
inconsistent  and  very  limited  not  only 
into  Belcourt,  North  Dakota,  but  also 
some  of  the  other  remote  communities 
where  individuals  lived  who  would  be 
affected  by  the  requirement. 

The  BIA  has  for  some  time  been  using 
"receipt  date"-as  the  deadline  in  the 
preparation  of  rolls  of  Indians  by  the 
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Secretary.  CanmeiitB  lurve  been 
received  from  the  poblic  dnnag  \ke 
development  and  praanigBtica  at  other 
rules  govenung  the  preparatioa  of  rolls 
of  Indians  objecting  Is  the  oae  of  receipt 
by  the  deadline  apecified  as  opposed  to 
postmarked  by  the  deadline.  One 
previous  conunenler  stated  diat  using 
the  receipt  date  removed  a  certain 
amount  of-control  by  individuals  over 
the  niin^  of  their  applications. 
Individuals  cound  not  know  for  certain 
at  the  tine  they  mailed  their 
applications  whether  the  apfdications 
would  be  received  by  the  deacfline  or 
not.  Unless  individuals  sent  their 
applications  return  receipt  requested, 
which  can  actually  delay  receipt  at  the 
destination,  individuals  had  no  record 
as  to  when  their  applications  were 
achially  received.  The  use  of  receipt 
date  in  the  preparation  of  rolls  of 
Indians  by  the  Secretary  had  been 
prompted  by  the  fact  that  incoming 
applications  often  had  no  postmark  or 
the  postmark  date  was  illegible.  Thus, 
the  BIA  was  in  the  position  of  having  no 
docuoKntary  proof  or  record  as  to  when 
the  application  had  actually  been 
mailed. 

It  is  often  claimed  by  applicants  who 
miss  the  deactiine,  that  the  applications 
were  aiailed  in  "plenty  of  time"  and  they 
should  not  be  penalized  because  of  poor 
postal  service.  Our  behef  is  that  in  most 
instances  mdividuals  have  simply  not 
allowed  an  adequate  amount  of  time. 
We  believe  that  there  will  always  be 
applicants  who  miss  the  deadline  be  it 
postmark  date  or  receipt  date  and  the 
percentage  of  applicants  who  are 
rejected  because  they  failed  to  meet  the 
deadline  will  not  significantly  change. 
However,  in  an  effort  to  eliminate  any 
lack  of  control  or  uncertainty  as  to  the 
amount  of  time  which  appbcants  must 
allow  to  ensure  that  their  applications 
are  received  by  the  deadline,  changes 
have  been  made  to  the  revision  in  S  617 
to  provide  for  the  use  of  postmarked 
dates  to  determine  whether  applicants 
have  filed  their  applications  by  the 
deadline.  The  use  of  postmark  date  will 
apply  not  only  in  the  preparaticm  of  the 
roll  of  the  Pembina  Band  of  Chippewa 
Indians  under  para^aph  (b)  of  i  61-4. 
but  also  the  preparation  of  the  rolls  of 
the  Cherokee  Band  of  Shawnee  Indians 
and  the  Miami  Indians  of  Indiana  under 
paragraphs  (c)  and  (d)  of  §61.4. 

To  eliminate  the  problem  the  BIA  has 
had  where  there  has  been  no  postmark 
date  or  the  postmark  dale  is  illegible,  a 
presumption  has  been  mchided  in  the 
final  rule.  Apptication  forms  mailnl 
fixMB  within  the  United  States,  including 
Alaska  and  Hawaii,  received  more  than 
15  days  and  application  forms  mailed 


from  outside  the  United  States  received 
more  than  30  days  after  the  deadline 
specified  in  the  office  of  the  designated 
Director  or  Superintendeid  will  be 
denied  for  failure  to  file  on  time.  The 
presumption  applies  only  to  application 
forms  which  have  been  filed  by  mail  and 
only  where  there  is  no  postmark  date  or 
the  postmark  date  is  illegible. 
Application  fenns  which  are  filed  by 
personal  delivery  must  be  received  in 
the  office  of  the  designated  Director  or 
Superintendent  by  close  of  business  on 
the  deadline  specified. 

The  change  in  the  filing  requirements 
have  been  accompiisked  by  the  addition 
of  a  section  entitled  "Filing  of 
application  forms."  This  section  has 
been  designated  S  61.7.  Accordingly. 
§  61.7  as  the  revision  was  proposed  has 
been  redesignated  as  {  61.8, 1 61.8  has 
been  redesignated  as  {  61.9,  eta 
Appropriate  changes  have  also  been 
made  to  the  wording  in  paragraphs  (b), 
(c),  and  (d)  of  S  61.4.  It  rau&t  be 
emphasized,  however,  that  the  use  of 
postmark  date  wiQ  apply  only  to  the 
preparation  of  the  rolls  of  the  Pembina 
Band  of  Chippewa  Indians,  the 
Cherokee  Band  of  Shawnee  Indians  and 
the  Miami  Indians  of  Indiana  uxKler 
paragraphs  (b).  [c].  and  (d)  of  §  61.4. 
respectively,  and  the  preparation  of  any 
rolls  authorized  in  the  Future  under  the 
regulations  contained  in  this  Part  61.  For 
emphasis  a  paragraph  (d]  has  been 
added  to  S  61.7  statmg  that  the 
provisions  of  S  61.7  do  not  apply  in  the 
preparation  of  the  rolls  under 
paragraphs  (r),  (s).  (w).  (x).  (y)  and  (z)  of 
S  61.4. 

Additional  Ralls  To  Be  Prepared 

As  a  part  of  the  general  revision  being 
made,  the  regulations  contamed  in  this 
Part  61  have,  in  essence,  been  amended 
to  make  the  rules  specifically  applicable 
to  the  preparation  of  the  following  three 
rofls  of  Indians: 

1.  PembJna  Band  of  Chippewa  Indians 

The  Pembina  Band  of  Chippewa 
Indians  were  awarded  judgment  funds 
in  dockets  numbered  113, 191,  221,  and 
246  by  the  U.S.  Court  of  Qaims.  Funds 
to  satisfy  the  awards  were  appropriated 
by  Congress.  The  Act  of  December  31, 
1982,  Pub.  L  97-403.  96  Stat.  2022, 
authorized  the  use  and  distribution  of 
the  jud^nent  funds. 

The  Act  of  December  31, 1982,  directs 
that  the  judgment  funds  be  apportioned 
among  the  following  groups:  The  Turtle 
Mountain  Band  of  Chippewa  faidtans, 
the  Chippewa  Cree  Tribe  of  the  Rocky 
Boy's  Reservation,  the  Minnesota 
Chippewra  Tribe,  the  Uttle  Shell  Band  of 
Chippewa  Indians  of  Montana,  and  the 
nonoaeraber  Pembina  descendants  (as  a 


group),  that  is,  HKfiAdduals  of  Pembina 
Chippewa  descent  who  are  not  enrolled 
members  of  the  o^ier  named  groups. 

For  the  purposes  of  apportioning  and 
making  the  per  capita  distribution  to  the 
nonmember  Pembina  Chippewa 
descendants,  the  Secretary  has  been 
directed  to  prepare  a  roll.  To  estabKsh 
eligibility  for  inclusion  on  the  roll. 
persons  must,  among  other 
requirements,  be  bom  on  or  before  and 
living  on  the  date  of  the  Act.  be  citizens 
of  the  United  States,  and  be  able  to 
establish  that  they  possess  at  least  one 
quarter  degree  Pembina  Chippewa 
blood. 

There  has  been  some  confusion 
expressed  as  to  the  applicability  of  the 
qualifications  contained  in  paragraph 
(b)  of  S  61.4.  The  qualifications  are  to 
govern  the  one-time  preparation  of  a  Hst 
of  persons  who  meet  the  requirements 
specified  in  the  Act  of  Deceiober  31. 
1982,  as  nonmember  Pembina 
descendants  digible  to  share  in  the 
judgment  funds.  Individuals  who 
establish  eligibility  will  share  in  the  per 
capita  distribution  of  a  portion  of  the 
judgment  funds  awarded  the  Pembina 
Band  of  Chippewa  Indians,  inclusion  on 
the  one-time  list  or  roll  of  persons  of 
Pembina  descent  is  separate  and 
distinct  from  enrollment  as  a  member  of 
the  Turtle  Mountain  Band  of  Chippewa 
Indians  even  though  the  Superintendent 
of  the  Tifftle  Mountain  Agency,  BIA,  wiB 
be  responsible  for  preparing  the  roll  of 
nonmember  Pembina  descendants.  In  an 
effort  to  avoid  confusion  as  a  result  of 
word  choice,  the  phrase  "fw 
enrollment"  has  been  replaced  with  "for 
eligibility"  in  paragraphs  (b)[2)  and 
(b)(3)  of  i  61.4  when  it  refers  to 
establishing  eligibility  for  inclusion  on 
the  roll  being  prepared  under  the 
regulaticHis.  At  thie  beginning  of 
paragraph  {b)(3),  the  phrase  "for 
enrollment",  however,  refers  to 
enrollment  as  a  member  of  one  of  the 
tribes  specified  ki  paragraph  (b)(lKiv)  of 
§  61.4.  The  beginning  of  paragraph  (b)(3) 
has,  therefore,  been  changed  to  read 
"Each  ai^lication  for  enrollment  as  a 
member  of  any  of  the  tribes,  etc"  The 
substitutions  are  intended  as  a  matter  of 
clarification  and  do  not  represent  any 
substantive  changes  to  the  regulations. 

In  paragraph  (bK3)  of  {  61.4  of  the 
proposed  revision  ^re  were  references 
to  paragraph  (a)(l)(iv)  and  paragraph 
(a)(1)  of  I  61.4.  The  references  were 
incorrect  and  have  been  changed  in  the 
final  nde  to  read  as  paragraph  (b)(l)(iv) 
and  paragraph  (b^l). 

The  revised  regulations  require  in 
§  61.4(b)  that  application  forms  must  be 
filed  with  the  S^perintoident  of  the 
Turtle  Mountain  Agency.  BIA,  by  the 
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date  specified.  Application  forms  filed 
after  that  date  will  be  rejected  for 
failure  to  Hie  on  time  regardless  of 
whether  the  applicants  otherwise  meet 
the  requirements  for  eligibility.  As  was 
discussed  above,  under  COMMENTS 
AND  CHANGES  GENERALLY,  the 
regulations  as  they  were  proposed 
required  that  application  forms  be 
received  by  the  Superintendent  by  close 
of  business  on  the  date  specined. 
Appropriate  changes  have  been  made  to 
the  regulations  to  require  that 
application  forms  filed  by  personal 
delivery  be  received  by  close  of 
business  on  the  date  speciBed  and  that 
application  forms  Rled  by  mail  be 
postmarked  no  later  than  midnight  on 
the  date  specified. 

In  addition  to  general  public  notice,  to 
provide  actual  notice  of  the  preparation 
of  the  roll  to  as  many  potentially  eligible 
beneficiaries  as  possible,  the 
Superintendent,  Turtle  Mountain 
Agency,  BIA,  shall  send  notices  in 
accordance  with  revised  §  61.5(c).  When 
the  regulations  were  proposed  it  was 
intended  that  all  persons  whose  names 
appear  on  the  roll  of  the  Pembina  Band 
of  Chippewa  Indians  prepared  pursuant 
to  the  Act  of  July  29, 1971  (85  Stat.  158). 
be  sent  a  notice.  The  Act  of  July  29, 1971, 
provided  for  the  distribution  of 
previously  awarded  Pembina  Chippewa 
judgment  funds  solely  on  the  basis  of 
descendancy.  There  was  no 
apportioning  of  the  funds  among  tribal 
beneficiaries  and  a  group  of  nonmember 
Pembian  Chippewa  descendants  as  is 
provided  for  under  the  Act  of  December 
31, 1982.  Consequently,  many  of  the 
individuals  whose  names  appear  on  the 
1971  roll  are  enrolled  members  of  one  of 
the  tribal  beneficiaries  specified  in  the 
Act  of  December  31, 1982.  As  was  stated 
above,  there  has  been  some  confusion 
as  to  the  applicability  of  the 
qualifications  contained  in  paragraph 
(b)  of  S  61.4.  To  send  notices  advising  of 
the  preparation  of  the  roll  of  nonmember 
Pembina  Chippewas  to  individuals  who 
are  enrolled  members  of  one  of  the 
designated  beneficiary  tribes  could 
compound  or  create  additional 
confusion.  Consequently,  the 
Superintendent,  Turtle  Mountain 
Agency,  BIA,  shall  send  notices  to  those 
persons  whose  names  appear  on  the  roll 
of  the  Pembina  Band  of  Chippewa 
Indians  prepared  pursuant  to  the  Act  of 
July  29, 1971,  at  the  last  address  of 
record,  who  are  not  enrolled  members  of 
the  Turtle  Mountain  Band  of  Chippewa 
Indians,  the  Chippewa  Cree  Tribe  of  the 
Rocky  Boy's  Reservation,  the  Minnesota 
Chippewa  Tribe,  or  the  Little  Shell  Band 
of  Chippewa  Indians  of  Montana. 
Notices  shall  advise  individuals  of  the 


preparation  of  the  roll  and  the  relevant 
procedures  to  be  followed  including  the 
qualifications  for  eligibility  and  the 
deadline  for  filing -applications  to  be 

eligible. 

2.  Cherokee  Band  of  Shawnee  Indians 

The  Shawnee  Tribe  of  Indians  was 
awarded  judgment  funds  in  dockets  64, 
335,  and  338  by  the  Indian  Claims 
Commission  and  docket  64-A  by  the 
U.S.  Court  of  Claims.  Funds  to  satisfy 
the  awards  were  appropriated  by 
Congress.  The  Act  of  December  20, 1982, 
Pub.  L.  97-372,  96  Stat.  1815,  authorized 
the  use  and  distribution  of  the  judgment 
funds. 

The  Act  of  December  20. 1982, 
directed  that  the  funds  be  divided  on  the 
basis  of  stated  proportions  among  the 
Absentee  Shawnee  Tribe  of  Oklahoma, 
the  Eastern  Shawnee  Tribe  of 
Oklahoma,  and  the  Cherokee  Band  of 
Shawnee  descendants.  For  the  purpose 
of  making  a  per  capita  distribution  of 
the  Cherokee  Band  of  Shawnee 
descendants'  share  of  the  funds,  the 
Secretary  has  been  directed  to  prepare  a 
roll  of  all  persons  of  Cherokee  Shawnee 
ancestry  who,  among  other 
requirements,  were  bom  on  or  before 
and  living  on  the  date  of  the  Act  and  are 
lineal  descendants  of  the  Shawnee 
Nation  as  it  existed  in  1854,  based  on 
the  roll  of  the  Cherokee  Shawnee 
compiled  pursuant  to  the  Act  of  March 
2, 1889  (25  Stat.  994).  Persons  who  are 
enrolled  members  of  the  Absentee 
Shawnee  Tribe  of  Oklahoma  or  the 
Eastern  Shawnee  Tribe  of  Oklahoma  are 
not  eligible  for  enrollment. 

To  establish  eligibility  for  inclusion  on 
the  roll  of  the  Cherokee  Band  of 
Shawnee  descendants,  the  revised 
regulations  require  in  §  61.4(c)  that 
application  forms  for  enrollment  must  be 
filed  with  the  Director,  Muskogee  Area 
Office,  BIA,  by  the  date  specified. 
Application  forms  filed  after  that  dale 
will  be  rejected  for  failure  to  file  on  time 
regardless  of  whether  the  applicants 
otherwise  meet  the  requirements  for 
enrollment.  As  was  discussed  above, 
under  COMMENTS  AND  CHANGES 
GENERALLY,  the  regulations  as  they 
were  proposed  required  that  application 
forms  be  received  by  the  Director,  by 
close  of  business  on  the  date  specified. 
Appropriate  changes  have  been  made  to 
the  regulations  to  require  that 
application  forms  filed  by  personal 
delivery  be  received  by  close  of 
business  on  the  date  specified  and  that 
application  forms  filed  by  mail  be 
postmarked  no  later  than  midnight  on 
the  date  specified. 

In  addition  to  general  public  notice,  to 
provide  actual  notice  of  the  preparation 
of  the  roll  to  as  many  potentially  eligible 


beneficiaries  as  possible,  the  Director, 
Muskogee  Area  Office,  BIA.  shall  send 
notices  in  accordance  with  revised 
§  61.5(c)  to  all  persons  whose  names 
appear  on  the  roll  of  the  Cherokee  Band 
of  Shawnee  Indians  prepared  in 
accordance  with  a  Plan  prepared 
pursuant  to  the  Indian  Judgment  Funds 
Distribution  Act,  as  amended,  and 
effective  March  5, 1976,  at  their  last 
address  of  record.  Notices  shall  advise 
individuals  of  the  preparation  of  the  roll 
and  the  relevant  procedures  to  be 
followed  including  the  qualifications  for 
enrollment  and  the  deadline  for  filing 
applications  to  be  eligible  for 
enrollment. 

3.  Miami  Indians  of  Indiana 

The  Miami  Tribe  of  Oklahoma  and  the 
Miami  Indians  of  Indiana  and  other 
Miami  descendants  were  awarded 
judgment  funds  in  dockets  124-B  and 
254  by  the  U.S.  Court  of  Claims.  Funds 
to  satisfy  the  awards  were  appropriated 
by  Congress.  The  Act  of  December  21. 
1982.  Pub.  L  97-376,  96  Stat.  1828, 
authorized  the  use  and  distribution  of 
the  judgment  funds. 

The  Act  of  December  21, 1982, 
directed  that  the  funds  be  divided  on  the 
basis  of  stated  proportions  between  the 
Miami  Tribe  of  Oklahoma  and  the 
descendant  group  of  Miami  Indians  of 
Indiana  and  other  Miami  Indian 
descendants.  For  the  purpose  of  making 
a  per  capita  distribution  of  the 
apportioned  share  to  the  descendant 
group  of  Miami  Indians,  the  Secretary 
has  been  directed  to  prepare  a  roll  of  all 
persons  of  Miami  Indian  ancestry  who, 
among  other  requirements,  were  born  on 
or  before  and  living  on  the  date  of  the 
Act  and  whose  names  or  the  name  of  a 
lineal  ancestor  appears  on  one  of  the 
rolls  specified  in  the  Act.  Persons  who 
are  members  of  the  Miami  Tribe  of 
Oklahoma  are  not  eligible  for  inclusion 
on  the  roll  of  Miami  Indian  descendants. 

The  Act  of  December  21, 1982,  also 
provides  that  to  establish  eligibility  for 
enrollment,  individuals  must  file  or  have 
filed  on  their  behalf  applications  with 
the  Director,  Muskogee  Area  Office, 
BIA.  The  revised  regulations  require  in 
§  61,4(d)  that  application  forms  for 
enrollment  must  be  filed  with  the 
Director  by  the  date  specified. 
Application  forms  filed  after  that  date 
will  be  rejected  for  failure  to  file  on  time 
regardless  of  whether  the  applicants 
otherwise  meet  the  requirements  for 
enrollment.  As  was  discussed  above, 
under  COMMENTS  AND  CHANGES 
GENERALLY,  the  regulations  as  they 
were  proposed  required  that  application 
forms  be  received  by  the  Director  by 
close  of  business  on  the  date  specified. 
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Appropriate  changes  have  beea  made  to 
the  regu'BtioDS  to  require  that 
application  fonns  filed  by  personal 
delivery  be  received  by  close  of 
business  on  the  date  specified  and  thai 
application  forms  filed  by  mafl  be 
postmarked  no  later  than  midnight  on 
the  date  specified. 

In  addition  to  general  public  notice,  to 
provide  actual  notice  of  the  preparation 
of  the  roll  to  as  many  potentially  eligible 
beneficiaries  as  possible,  the  Director, 
Muskogee  Area  Office.  BIA.  shall  send 
notices  m  accordance  with  revised 
1 01.5(c)  to  all  persons  whose  names 
appear  on  the  roll  of  Miami  Indians  of 
Indiana  and  Oklahoma  prepared 
pursuant  to  the  Act  of  |une  2. 1972.  Pub. 
L  92-309.  86  Stat.  199.  except  those  who 
are  enrolled  members  of  the  Miami 
Tribe  of  Oklahoma,  at  the  last  address 
of  record.  Notices  shall  advise 
individulas  of  the  preparation  of  the  roll 
and  the  relevant  procedures  to  be 
foHowed  including  the  quahfications  for 
enrollment  and  the  deadfine  for  filing 
applications  to  be  eitgibie  for 
enrollment. 

Miscellaneous  rhangyr 

In  additicHD  to  the  changes  which  have 
been  discussed  above  under 
COKIMEffrS  AND  CHANGES 
GENERALLY  and  ADDITIONAL  ROLLS 
TO  BE  PREPARED,  certnn  otbo- 
technical  correctkms  have  been  made  to 
the  final  rule.  Because  the  corrections 
did  not  or  were  not  intended  to  sake  a 
substantive  ckaage  to  the  regolations. 
not  aU  the  changes  are  discussed  herein. 
A  few  of  the  additional  raiscellaneous 
changes  will,  however,  be  discussed  as 
a  matter  of  clarification. 

Parap-aphs  (r).  (s).  (w).  tx).  (y)  and  (r) 
of  §  61.4  contain  the  qualifications  for 
enrollment  and  the  deadline  for  filing 
applicatioas  for  roUs  which  are 
currently  being  prepared  by  the  BIA.  At 
the  time  Part  61  was  ara^ded  to  add 
paragraphs  (w).  (x).  (y)  and  (z)  ofider 
9  61.4.  the  Superintendent.  Western 
Washington  Agency,  was  assipied  the 
responsibility  of  preparing  the  specified 
rolls.  As  a  result  of  an  organizational 
change,  the  Western  Washington 
Agency  office  was  subsequently 
renamed  the  Puget  Sound  Agency. 
Accordingly,  the  name  Tugef  Sound 
Agency,"  has  been  substituted  far 
"Western  Washington  Agency"  in 
paragraphs  (w).  (x),  (y)  and  (z)  of 
revised  §  61.4.  The  substitution 
represents  only  a  name  change  of  the 
BIA  field  office,  not  a  change  in  the 
actual  BIA  field  office  ar  the  location  of 
the  field  office  where  the  rolls  are  being 
prepared. 

In  §  61.7  of  the  proposed  revision,  now 
S  61.8  in  the  final  nile.  at  the  end  of  the 


second  senteace.  the  propsaed  rale  as  it 
was  pabiishad  read  "or  if  decreaaed. 
the  enroUee's  date  of  deattk"  The  final 
rule  has  been  corrected  to  read:  "or  if 
deceased,  the  enrollee's  date  of  death." 
In  9  61.10  of  the  proposed  revision,  now 
9  61.11  in  the  final  nrie,  under  paragraph 
(c)(2)  in  the  seceod  to  ksl  aoitence.  "the 
appeal  period  shall  being  tn"  has  been 
corrected  to  read  "the  appeal  period 
shaU  begin  on." 

Paperwork  Reductioo  Act 

The  Office  of  Management  and  Budget 
has  infimned  the  Department  of  the 
hiterior  that  the  information  collection 
requirements  contained  in  9  61.4  need 
not  be  reviewed  by  the«  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Executive  Order  12291 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  E.0. 12291  because  only  a  limited 
number  of  incfivrduals  wiH  be  affected 
and  ^se  individuals  who  are 
determined  eligible  will  be  participating 
in  a  per  capita  distribution  made  by  the 
Secretary  of  the  Interior  of  a  relatively 
small  amount  of  funds. 

Compliaoce  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  VSJC.  601  et  seq.. 
because  of  the  limited  applicability  as 
stated  above. 

The  Department  of  the  Interior  has 
determined  that  this  rule  does  not 
significantly  affiect  the  quality  ol  the 
human  environment  and.  therefore,  does 
not  require  the  preparation  of  an 
Environmental  Impact  Statement  under 
SecUon  1Q2(2KC)  of  the  National 
Environmental  Policy  Act  of  1960, 42 
U.S.C  4332{2){C). 

List  of  Sabjects  hi  25  CFR  Part  SI 

Indians— claims,  and  Indians — 
enrollmeaL 

Accordingly.  Part  61  of  Subdiapter  F 
of  Chapter  1  of  Title  35  of  the  Code  of 
Federal  Regtdations  is  revised  to  read.as 
follows: 

PART  61— PREPARATION  OF  ROLLS 
OF  INDIANS 

61.1    DefinMiom. 
B1.2    PnrpoM. 

61.3  Information  collection. 

61.4  Qtialificatieas  for  earottment  mad  the 
deadline  for  filing  appbcatioa  {otw. 

61.5  Notion. 


61.6 
61.7 
61.8 
61.9 
61.10 


AppMcation  foiow. 
Filing  of  application  lonns.  , 

VeriTication  farms. 
Bnrden  of  proof. 
Review  of  cpplicstions  by  trfbal 


aifliiorities. 

61.11  Action  by  the  Director  or 
Supei  iiiiendeat. 

61.12  Appmai^. 

61.13  DeciaioB  of  the  Aaaistaat  Seaetary  on 
appeals. 

61.14  Preparation,  certification  and 
approval  of  the  roll. 

61.15  Special  instructions. 

Authority:  5  U.S.C.  301;  25  U.S.C.  2  and  9: 
and  Pub.  L  93-134. 87  Stat.  460,  a>  amended. 


961.1 

As  used  in  these  regulations: 

"Act"  means  any  act  of  Congress 
authorizing  or  directing  the  Secretary  to 
prepare  a  roll  of  a  ^lecific  tribe,  band, 
or  groap  of  huhans. 

"Adopted person" means  a  person 
whose  natural  parents'  pwental  rights 
have  been  given  to  othen  to  exercise  by 
court  order. 

"Approved  mJJ"  means  a  roil  of 
Iraiians  appro>ved  by  the  Secretary. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  ot  die  Interior  for 
Indian  Affairs  or  an  authorized 
sepresentatTve  acting  under  delegated 
authority. 

"Basic  mil"  means  die  specified 
allataient  annuity,  census  or  other  roll 
designated  in  the  Act  or  Plan  as  the 
basis  apon  wlach  a  new  roll  is  la  be 
compiled. 

'CoDai/ssioner"  means  the 
Comrnissioner  of  Indian  Affairs  or  an 
authorized  representative  acting  onder 
delegated  authority. 

"Descendant(s)"  means  those  persons 
who  ate  the  issue  of  the  ancestor 
through  whom  enrollinent  rights  are 
clatmed:  namely,  the  children, 
grandchildren,  etc  \\.  does  not  include 
collateral  relatives  such  as  brothers, 
sisters,  nieces,  nephews,  cousins,  etc.  or 
adopted  children,  graadchildren,  etc. 

"Director"  means  the  Area  Director  of 
the  Biffeaa  li  Indian  Affairs  area  office 
which  has  adminiatrative  jurisdiction 
over  the  local  field  office  responsible  for 
administering  the  afiairs  tA  the  bibe, 
band,  or  group  for  which  a  roll  is  being 
prepared  or  an  authorized 
repreaeniative  acting  nnder  delegated 
authority. 

"finroZ/ee/sy  Dteans  persons  who 
have  met  wpodhc  requiremeots  for 
enrolment  and  whose  names  appear  on 
a  particular  roil  of  iac^ans. 

"Liaeal  amcestor"  aieans  an  ancestor, 
living  or  deceased,  who  is  related  ta  a 
person  by  direct  ascent;  namely,  the 
parent,  ^nndparenl.  etc.  It  does  not 
include  collateral  relatives  such  at 


bfotbersv  sister*,  aunto.  undes,  ete...  or 
adDpted  parents,  grandparents,  etc. 

"Living"  rnesm  bom  on  or  before  and 
alive  o»  the  date  specified. 

"P/cm"  means  any  effective  plan 
prepared  under  the  provisions  of  the  Act 
of  October  19, 1973.  Pub.  L  93-134. 87 
Stat  4G6k  as  amended,  which  authorized 
and  directs  the  Seetettary  to  prepare  a 
roll  of  a  specific  tribe,  band,  or  group  of 
Indians. 

"Secretary"  means  the  Secretary  at 
Interior  er  aa  avthoriaed  representative 
acting  under  delegated  authority. 

"Sponsor"  memis  any  person  who 
files  an  application  for  enroilment  or 
appeal  on  behalf  of  another  person. 

"S/aff  Officer"  means  the  EnroUraenl 
Officer  or  other  person  authorized  to 
prepace  the  roll. 

"Superintendent"  oeans  the  official  or 
other  designated  representaUveof  the 
Bureau  of  Indian  Affaiii»  in  charge  of  the 
field  office  which  has  immediate 
administrative  responsibility  for  the 
affairs  of  the  tribe,  band,  or  group  for 
which  a  roll  is  being  prepared. 

"Tribal  Committee"  means  the  body 
of  a  federally  recognized  tribal  entity 
vested  with  final  authority  to  act  on 
enrollment  matters., 

"Tribal  Goveraiag  Ektcument"  means 
the  written  organizational  statement 
goveming^  the  tribe,  band,  or  group  of 
Indians  and/or  any  valid  document, 
enrollment  ocdioaoce,  or  resolution 
enacted  thereunder. 

§61.2    Purpose. 

The  regulations  in  this  Part  61  are  to 
govern  the  compilation  of  rolls  of 
Indians  by  the  Secretary  of  the  fnterior 
pursuant  to  statutory  authodty.  The 
regulations  arc  not  to  apply  in  the 
compilation  of  tribal  membership  rolls 
where  Sie  responsibility  for  the 
preparation  and  maintenance  of  such 
rolls  rests  with  the  tribes. 

fSU    btlbmntioReollwtlan. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
fnterior  that  the  information  collection 
requn«menr»  contained  in  }  ef  .4  need 
not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.&.C1 
3501  el  seq.). 

§61.4    QuaMf Icatton*  forenroilwnt  and 
ttie  deadline  for  flHng  application  fonrn. 

(a)  The  qualifieatioas  which  must  be 
met  to  establish  eligibility  for  enrollment 
and  the  deadline  for  ftiing  application 
forms  will  be  included  in  this  Part  61  by 
appropriate  amendments  to  this  section; 
except  that,  when  an  Act  or  Plan  states 
the  qualificaiioBS  for  enrollment  and  the 
deadline  for  filing  appUcation  forms  and 
specifies  that  the  regulations  contained 


in  this  Part  n  will  a^^.  amendment  to 
this  section  will  not  l^  reqctired  for  the 
procedures  contained:  in  this  Part  61  to 
govern  the  prepara(Nm  of  (he  roil: 
provifkd  further,  i^e  provisiens 
contatined  in  tttis  Part  H  t^at  were  in 
effect  when  the  regulations  were 
amended  to  inchide  paragra^Ths  [r],  (s). 
(w).  (xj,  (y),  aad  fz)  shall  centrofthe 
preparation  of  the  rolls  under 
paragraphs  (r).  W,  (w).  (x),  fy).  and  [z]  of 
this  section. 

[b^  Pembina  Bamdof  Chippewa 
Indiaits,  fl)  Pursuant  to  Section  7[a)  of 
the  Act  of  December  31. 191)2,  Pub.  L  97- 
403,  9ft  Star.  2022,  a  roll  is  to  be  prepared 
and  used  as  the  basis  for  the 
distribution  of  an  apportioned  ahare  of 
judgment  funds  awarded  ttte  Pembina 
Chipipewa  Indiana  in  doekets  nambered 
133. 191,  221  and  24§  of  tlie  Court  of 
Ckims  of  all  persons  who: 

(i)  Are  of  ai  least  ^  degree  Pembina 
Chippewa  blood; 

(ii)  fiae  otizeos  of  the  Uhited  States; 

(iii>  Were  living  on  Etecember  31. 1982; 

(iv)  Are  ao«  niembem  of  d»  Red  Lake 
Band  of  Chippewsr  Indiana,  die  Turtle 
Mountain  Bend  ef  Chippewa  Indians, 
the  Chippewa  Cree  Tribe  of  the  Rocky 
Boy's  Reservation,  or  Mmnesota 
Chippewa  Tribe,  or  ttieLUtle  Shell  Band 
o£  Chippewa  Iadian»  ef  Montana;  and 

iy\  Are  enrolled  or  are  lineal 
descendants  of  persom  ennolled: 

(A)  As  Pembina  desceadants  under 
the  provisions  of  the  Act  of  July  29, 1971 
(85  Stat.  158),  for  the  disposition  of  the 
1868  Pembina  Award,  or 

(B)  On  the  McCumber  roll  of  the 
Turtle  Mountain  hidiana  of  18SZ.  or 

(C)  On  the  Etevis  roll  of  the  Turtle 
Mountain  Indians  of  1904;  or 

(D)  As  Chippewa  on  the  tentative  roll 
of  the  Rocky  Boy  Indinn  of  May  30. 
1917,  or  the  McLaughlin  census  report  of 
the  Reeky  Boy  Indians  of  July  7. 1917,  or 
the  Roe  Cloud  Roll  of  Landles  Indians 
of  Montana;  or 

(vi)  Are  s^le  to  establish  ftnifaina 
ancestry  on  the  basis  of  any  othar  rolls 
or  records  acceptable  to  the  Secretary. 

(2)  Application  forms  for  eligibility 
must  be  61ed  with  the  Superintendent. 
Turtle  MotiDtaia  Agency.  Bureau  of 
Indian  Affairs.  Beicourt  North  Dakota 
58316,  by  March  Ifl,  1986.  Application 
forms  filed  Eifler  that  dele  will  be 
rejected  for  £ailute  to  file  on  time 
regardless  ei  whether  the  applicant 
otherwise  meets  die  qualifications  for 
eligibility. 

(3)  Each  applicatioa  for  enrollment  as 
a  member  of  any  of  the  tribes  specified 
in  paragraph  [bKl)(iv)  of  this  section, 
except  the  Red  Lake  Baad  of  Chippewa 
Indians,  which  may  be  rejected  1^  the 
tribes  shall  be  reviewed  by  the 
Superintendent  to  determine  whether 


the  appficsnt meets  the  qualifications 
for  eligibility  as  a  descendant  of  the 
Pembina  Band'of  Chippewas  under 
paragraph  fbjn)  of  this  section.  Each 
rejection  notice  shall  contain  a 
statement  to  the  effect  that  the 
application  is  being  given  such  review. 

(c)  Cherokee  Band  of  Shawnee 
ladians.  (1]  Pursuant  to  section  5  of  the 
Act  of  December  20. 1982,  Pub.  L  97-372. 
96  Stat,  laas,  a  roll  is  to  be  piepaved  and 
used  as  the  basis  for  the  distribation  of 
an  {apportioned  share  of  judgment  finds 
awarded  the  Shawnee  Tribe  in  dockets 
64,  335.  and  33a  by  the  Indian  Claims 
Conuaissioa  and  in  docket  64-A  by  the 
U.S.  Court  of  Claims  of  all  persons  of 
Cherokee  Shawnee  ancestry: 

(i)  Who  were  living  on  December  20, 
1982: 

(ii)  Who  are  lineal  descendants  of  the 
Shawnee  Nation  as  it  existed  in  1654. 
based  on  the  roll  of  the  Cherokee 
Shawnee  compiled  pursuant  t«  the  Act 
of  March  2. 1889  (25  Stat.  994).  or  any 
other  records  acceptable  to  the 
Secretary  including  eligibility  to  share  in 
the  distribotion  of  judgment  fmuh 
awarded  the  Absentee  Shawnee  Tribe 
of  Oklahoma  on  behalf  of  the  Shawnee 
Nation  in  Indian  Claims  Commission 
docket  334-i  as  a  Cherokee  Shawnee 
descendant;  antf 

[m]  Who  are  not  members  of  die 
Absentee  Shawnee  Tribe  of  Oklahoma 
or  the  Eastern  Shawnee  Tribe  of 
Oklahoma. 

f21  Application  forms  for  enrolliaeBt 
must  be  filed  with  the  Director, 
Muskogee  Area  Office,  Bureau  of  Indian 
Affairs.  Federal  Building.  Muskogee, 
Oklahoma  74401,  by  Uiay  9. 1986. 
Application  forms  filed  after  that  date 
will  be  rejected  for  inclusion  on  the  roll 
being  prepared  for  failure  to  file  on  tune 
regardless  of  wlnther  the  applicant 
otherwise  meets  the  quahfications  for 
enrollment. 

(d)  Miami  Indians  of  Indiana.  (1) 
Pursuant  to  section  3  of  the  Act  of 
December  21. 1982.  Pub.  L  97-376. 96 
Stat.  1628,  a  rail  is  to  be  prepared  and 
used  as  the  basis  for  the  diatribation  of 
an  apportioned  ^are  of  jud^nent  funds 
awarded  the  Miami  Tribe  ef  Oklahoma 
and  the  Miani  Indiana  of  Indiaaa  in 
dockets  124-B  and  254  by  the  U.S  Court 
of  Claims  of  all  persons  of  Nfiami  Indian 
ancestry: 

(i)  Who  were  living  on  December  23, 
1982: 

(ii)  Whose  name  or  the  name  of  a 
lineal  ancestor  appears  on: 

(AJ  the  roll  of  Miami  Indhms  of 
Oklahoma  and  Indrana- prepared 
pursuant  to  the  Act  of  June  2, 1972  ^88 
Stat.  199).  or 
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(B)  the  roll  of  Miami  Indians  of 
Indiana  of  June  12, 1895,  or 

(C)  the  roll  of  "Miami  Indians  of 
Indiana,  now  living  in  Kansas,  Quapaw 
Agency,  I.T.,  and  Oklahoma  Territory." 
prepared  and  completed  pursuant  to  the 
Act  of  March  2, 1895  (28  Stat.  903),  or 

(D)  the  roll  of  the  Eel  River  Miami 
Tribe  of  Indians  of  May  27, 1889, 
prepared  and  completed  pursuant  to  the 
Act  of  June  29, 1888  (25  Stat.  223),  or 

(E)  the  roll  of  the  Western  Miami 
Tribe  of  Indians  of  June  12, 1891  (26  Stat. 
1001);  and 

(iii)  Who  are  not  members  of  the 
Miami  Tribe  of  Oklahoma. 

(2)  Application  forms  for  enrolhnent 
must  be  filed  with  the  Director, 
Muskogee  Area  Office,  Bureau  of  Indian 
Affairs,  Federal  Building,  Muskogee, 
Oklahoma  74401,  by  May  9, 1986. 
Application  forms  filed  after  that  date 
wiU  be  rejected  for  inclusion  on  the  roll 
being  prepared  for  failure  to  file  on  time 
regardless  of  whether  the  applicant 
otherwise  meets  the  qualifications  for 
enrollment 

(e)-{q)  [Reserved! 

(r)  Mdewakanton  and  Wahpakoota 
Tribe  of  Sioux  Indians.  (1)  All  lineal 
descendants  of  the  Mdewakanton  and 
Wahpakoota  Tribe  of  Sioux  Indians  who 
were  bom  on  or  prior  to  and  were  living 
on  October  25, 1972,  whose  names  or  the 
name  of  a  lineal  ancestor  appears  on 
any  available  records  and  rolls 
acceptable  to  the  Secretary  of  the 
Interior  and  who  are  not  members  of  the 
Flandreau  Santee  Sioux  Tribe  of  South 
Dakota,  the  Santee  Sioux  Tribe  of 
Nebraska,  the  Lower  Sioux  Indian 
Community  at  Morton,  Minn.,  the  Prairie 
Island  Indian  Community  at  Welch. 
Minn.,  or  the  Shakopee  Mdewakanton 
Sioux  Community  of  Minnesota  shall  be 
entitled  to  be  enrolled  under  title  I, 
section  101(b)  of  the  act  of  October  25. 
1972  (88  Stat  1168).  to  share  in  the 
distribution  of  funds  derived  horn  a 
judgment  awarded  the  Mississippi  Sioux 
Indians. 

(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Director. 
Aberdeen  Area  Office,  Bureau  of  Indian 
Affairs,  820  South  Main  Street, 
Aberdeen,  S.  Dak.  57401,  and  must  have 
been  received  no  later  than  November  1, 
1973.  Applications  received  after  that 
date  will  be  denied  for  failure  to  file  in 
time  regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(3)  Each  application  for  enrollment 
with  any  of  the  tribes  named  in 
paragraph  (r)(l)  of  this  section  which 
may  be  rejected  by  the  tribes  shall  be 
reviewed  by  the  Director  to  determine 
whether  the  applicant  meets  the 
requirements  for  enrollment  as  a 


descendant  of  the  Mdewakanton  and 
Wahpakoota  Tribe  of  Sioux  Indians 
under  paragraph  (r)(l)  of  this  section. 
Each  rejection  notice  issued  by  the 
tribes  shall  contain  a  statement  to  the 
effect  that  the  application  is  being  given 
such  review. 

(s)  Sisseton  and  Wahpeton 
Mississippi  Sioux  Tribe.  (1)  All  lineal 
descendants  of  the  Sisseton  and 
Wahpeton  Mississippi  Sioux  Tribe  who 
were  bom  on  or  prior  to  and  were  living 
on  October  25, 1972.  whose  names  or  the 
name  of  a  lineal  ancestor  appears  on 
any  available  records  and  rolls 
acceptable  to  the  Secretary  of  the 
Interior  and  who  are  not  members  of  the 
Devils  Lake  Sioux  Tribe  of  North 
Dakota,  the  Sisseton  and  the  Wahpeton 
Sioux  Tribe  of  South  Dakota,  or  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Reservation  shall  be  entitled  to  be 
enrolled  under  title  II,  section  201(b)  of 
the  act  of  October  25, 1972  (86  Stat. 
1168).  to  share  in  the  distribution  of 
certain  funds  derived  from  a  judgment 
awarded  the  Mississippi  Sioux  Indians. 

(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Director. 
Aberdeen  Area  Office,  Bureau  of  Indian 
Affairs,  820  South  Main  Street 
Aberdeen.  S.  Dak.  57401,  and  must  have 
been  received  no  later  than  November  1, 
1973.  Applications  received  after  that 
date  will  be  denied  for  failure  to  file  in 
time  regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(3)  Each  application  for  enrollment 
with  any  of  the  tribes  named  in 
paragraph  (s)(l)  of  this  section  which 
may  be  rejected  by  the  tribes  shall  be 
reviewed  by  the  Director  to  determine 
whether  the  applicant  meets  the 
requirements  for  enrollment  as  a 
descendant  of  the  Sisseton  and 
Wahpeton  Mississippi  Sioux  Tribe 
under  paragraph  (8)(1)  of  this  section. 
Each  rejection  notice  issued  by  the  tribe 
shall  contain  a  statement  to  the  effect 
that  the  application  is  being  given  such 
rcviGW 

(t)-{v)  (Reserved) 

(w)  Lower  Skagit  Tribe  of  Indians.  (1) 
All  persons  of  Lower  Skagit  ancestry 
bom  on  or  prior  to  and  living  on 
Febmary  la  1975,  who  are  lineal 
descendants  of  a  member  of  the  tribe  as 
it  existed  in  1859  based  on  the  1919 
Roblin  Roll  and  other  records 
acceptable  to  the  Assistant  Secretary, 
shall  be  entitled  to  have  their  names 
placed  on  the  roll,  to  be  prepared  and 
used  as  the  basis  to  distribute  the 
judgment  funds  awarded  the  Lower 
Skagit  Tribe  in  Indian  Claims 
Commission  docket  294.  Proof  of  Upper 
Skagit  ancestry  will  not  be  acceptable 
as  proof  of  Lower  Skagit  ancestry. 


(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Superintendent 
Puget  Sound  Agency.  Bureau  of  Indian 
Affairs,  3006  Colby  Avenue,  Everett, 
Washington  88201,  and  must  have  been 
received  by  close  of  business  on  May  31, 
1977.  Applications  received  after  that 
date  will  be  denied  for  failure  to  file  in 
time  regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(3)  Payment  of  shares  will  be  made  in 
accordance  with  Parts  67  and  115  of  this 
chapter. 

(x)  KikiaJIus  Tribe  of  Indians.  (1)  All 
persons  of  Kikiallus  ancestry  bom  on  or 
prior  to  and  living  on  Febmary  18, 1975, 
who  are  lineal  descendants  of  a  member 
of  the  tribe  as  it  existed  in  1859  based 
on  the  1919  Roblin  Roll  and  other 
records  acceptable  to  the  Assistant 
Secretary,  shall  be  entitled  to  have  their 
names  placed  on  the  roll,  to  be  prepared 
and  used  as  the  basis  to  distribute  the 
judgment  funds  awarded  the  Kikiallus 
Tribe  in  Indian  Claims  Commission 
docket  263. 

(2)  Applications  for  enrollment  must 
have  been  filed  with  the  Superintendent 
Puget  Sound  Agency.  Bureau  of  Indian 
Affairs.  3006  Colby  Avenue.  Everett. 
Washington  98021,  and  must  have  been 
received  by  close  of  business  on  May  31. 
1977.  Applications  received  after  that 
date  will  be  denied  for  failure  to  file  in 
time  regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(3]  Payment  of  shares  will  be  made  in 
accordance  with  Parts  87  and  115  of  this 
chapter. 

(y)  Swinomish  Tribe  of  Indians.  (1)  All 
persons  of  Swinomish  ancestry  bom  on 
or  prior  to  and  living  on  December  10, 
1975.  who  are  lineal  descendants  of  a 
member  of  the  tribe  as  it  existed  in  1859 
based  on  the  1919  Roblin  Roll  and  other 
records  acceptable  to  the  Assistant 
Secretary,  shall  be  entitled  to  have  their 
names  placed  on  the  roll,  to  be  prepared 
and  used  as  the  basis  to  distribute  the 
judgment  funds  awarded  the  Swinomish 
Tribe  in  Indian  Claims  Commission 
docket  233. 

(2)  Application  for  enrollment  must 
have  been  filed  with  the  Superintendent, 
Puget  Sound  Agency,  Bureau  of  Indian 
Affairs,  3006  Colby  Avenue.  Everett. 
Washington  98201,  and  must  have  been 
received  by  close  of  business  on  May  31, 
1977.  Applications  received  after  that 
date  will  be  denied  for  failure  to  file  in 
time  regardless  of  whether  the  applicant 
otherwise  meets  the  requirements  for 
enrollment. 

(3)  Payment  of  shares  will  be  made  in 
accordance  with  Parts  87  and  115  of  this 
chapter. 
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lz]Samish  Tribe  of  Indians.  (1)  All 
person  of  Samish  eincestry  bom  on  or 
prfor'to  And  living  on  December  10, 1975. 
who  are  lineal  descendants  of  a  member 
of  the  tribe  as  it  existed  in  1859  based 
on  any  records  acceptable  to  the 
Secretary,  shall  be  entitled  to  have  their 
names  placed  on  the  roll  to  be  prepared 
and  used  as  the  basis  to  distribute  Ae 
judgment  funds  awarded  the  Samish 
Tribe  in  Indian  Ckiraa  GomnissioR' 
docket  261. 

(2)  Applications  for  enrollment  nuut 
have  been  fiterf  with  the  Superi^ntendent, 
PugBt  Soimd  Agency,  Bureau  of  Indian 
Affeirs,  3806  Cofby  Avenue.  Everett, 
Washington  98201,  and  most  have  been 
Beceived  by  close  of  Erasiness  on  May  3H. 
1977.  AppFieants  received  after  that  date 
wiH  be  (fcnied  fbr  f»ilu»  to  f?le  in  time 
regaidles^sf  whether  the  applicant 
o4her«riseneet»'t)l*'requireinentB  for 
enrollment 

(3^  Payment  of  shares  will  be  made  in 
accordance  with  Parts  87  and  115  of  this 
chapter. 

§61.5    NotiCM. 

(a^iThe  DinctQi  or  Superintendent 
shall  give  notice  to  alii  Direetois  of  the 
Bureau  of  Indian  Affairs  and  all 
SuperiotBndeBts  within  the  >uri&diction 
of  the  DirectoE,  of  the  preparation  of  the 
roll  for  public  display  in.  Bureau  field 
offices.  Reasonable  efforts  shall  be 
made  to  place  notices  for  public  display 
in  comnnmtty  buildings,  tribal  buildings, 
and  Bidian  centers^, 

(b)' The  Director  or  Superintendent 
shall,  en  the  basis  of  available  residence 
da<a,  pubiieh,  and  republish  when 
advisabie,  notices  of  the  preparation  of 
the  t$Ki  in  appropriate  locales  utilizing 
media  suitable  to  the  cvrcumatances. 

(c)  The  Director  or  Superintendent 
shall,  when  applicable,  mail  notices  of 
the  prepaBattoB  of  the  roll  to  previous 
enroUees  or  tribal  members  at  the  last 
address  or  record  or  in  the  case  of  tribal 
members,  the  last  address  available. 

fd]  Notices  shall  advise  of  the 
preparation  ofthe  roll  and  the  relevant 
procedures  to  be  ftrffowed  including  the 
qualifications  for  enrollment  and  the 
deadline  for  filing  application  forms  to 
be  eligible  for  enrollment.  The  notices 
shall  also  state  how  and  where 
applicatron  forms  maybe  obtained  as 
weH  a»  the  sante,  afWrears,  and 
telephone  number  of  a  person  who  m^ 
be  contacted  for  further  infbrmation. 

§  6T.8    A^^vllLBtlUM  fonns. 

(a)  Application  forms  to  be  filed  by  or 
for  a^Hcants  ior  enrollment  will  be 
furnished  by  the  Director, 
Superintendent,  or  other  designated 
persons,  upon  written  or  oral  request. 
Each  person  furnishing  application 


forms  shall  keep  a  record  of  the  names 
of  individuals  to  wbom  forms  are  given, 
as  weD  as  the  control  numbers  of  the 
fonns  wad  the  date  fomisbed. 
butnictioin  for  completing  and  filing 
applkcatloas  shall  be  furnished  with 
each  form.  The  form  siiall  indicate 
prcmunentlytfae  deadline  for  filing  - 
application  forms. 

(b)  Among  other  mformation,  each 
application  form  shall  contain: 

(1)  Certification  as  to  whether 
application  form  is  for  a  natural  child  or 
an  adopted  child  of  the  parent  through 
whom  riig^ility  ie  elsmed. 

(^'  If  die  appReatfon  form  is  filed  by  a 
sponsor,  the  name  and  address  of 
sponsor  and  relationship  to  applicant. 

(3J  A  control  number  for  the  purpose 
of  keeping  a  record  of  forms  furnished 
interested  individuals. 

{4]  Certifrcatfon  tfiat  the  information 
given  on  the  application  form  is  true  to 
the  best  of  the  knowledge  and  belief  of 
the  person  filing  the  applicatioa 
Criminal  penalties  are  provided  by 
statnte  for  Rnowingly  filing  false 
information  in  such  applications  (18 
ir.S.C.  l&Off. 

fc^  Application  forms  may  be  filed  by 
sponsors  on  behalf  of  other  persons. 

(d)  Every  applicant  or  sponsor  shall 
furnish  the  applicant's  mailing  address 
on  tAe  aypIh»tion  form.  Thereafter,,  the 
appllcanf  or  sponsor  shall  promptly 
notify  the  Director  or  Superintendenf  of 
any  change  in  address,  giving 
appropriate  identification  of  the 
application,  otherwise  the  mailing, 
address  as  stated  on  the  form  shaD  be 
acceptable  as  the  address  of  record  for 
all  purposes  under  tbe  regulations  in  this 
Part  61. 

§  6r.r    PunyoTsppHcaftairroiiiis. 

(a)  Application  foons  filed  by  mail 
must  be  postmarked  no  later  than 
midnight  on  the  deadline  specified 
Where  there  is  no  postmaik  date 
showing  on  the  envelope  or  the 
postmark  date  is  illegible,  application 
forms  mailed  from  within  the  United 
States,  including  Alaska  and  Hawaii, 
received  more  than  15  days  and 
application  forms  mailed  fi'om  outside  of 
the  United  States  received  more  than  30 
days  after  the  deadline  specified  in  the 
office  ofthe  designated  Director  or 
Superintendent,  wiD  be  denied  for 
failure  to  file  in  time. 

(b)  Application  forms  fUed  by 
personal  delivery  must  be  received  in 
the  office  ofthe  designated  Director  or 
Superintendent  no  later  than  cktseol 
business  oir  the  deadline  specified. 

(c)  If  the  deadline  for  filing  application 
forms  falls  on  a  Saturday,  Sunday,  legal 
holiday,  or  other  nonbusiness  day,  the 


deadline  wili  be  (he  next  working  day 
thereafter. 

(d)  The  prcpptBtons  of  this  section  shell 
not  apply  in  the  preparation  of  the  rolls 
underpatagraphs  {r),  (s),  (w),  (x).  (y)  and 
(z)  of  S  61.4. 

§61.8    Vertficationfonna. 

If  the  Director  or  Superintendent  is 
preparing  a  rail  of  Indians  by  addkug 
names  of  eligible  penona  to  and 
deleting  names  of  ineligible  pwsons 
from  a  previously  approved  roU,  and 
individuals  whose  names  appear  on  the 
previously  approved  roll  are  not 
required  to  file  applications  far 
enrollment,  a  verification  form,  tnbe 
completed  and  returned,  shall  be  mailed 
to  each  previous  enrollee  using  the  last 
address  of  record.  The  verification  form 
will  be  used  to  ascertani  the  previous 
enrollee's  current  name  and  address  and 
that  the  enrollee  is  Rving,  or  if  deceased, 
the  enrollee's  date  of  death.  Name  and/ 
or  address  changes  will  only  be  made  if 
the  verification  form  is  sifted  by  an 
adult  enrollee,  if  living,  or  the  parent  or 
guardian  having  legal  custody  of  a  minor 
enrollee,  or  an  authorized  sponsor.  The 
verification  form  may  also  be  osed  by 
any  sponsor  to  notify  the  Director  or 
SupcrintendHil  of  tkre  date  of  ^atfi  of  a 
previous  enrollee. 

§61.9    Burden  of  pmof. 

the  boidea  of  pnoC  rests  upon  the 
applicant  or  tribal  member  to  establish 
eligib^ty  for  enrollment  Documoitary 
evidence  socfa  as  birth  certificates, 
death  certificates,  baptismal  records, 
copies  of  probate  findings,  or  affidavits, 
may  be  used  to  SHmxirt  claim  at 
eligibility  for  enroUaient.  Reconda  of  the 
Bureau  of  Indian  Affairs  may  be  used  to 
establish  elipbility. 

§6t10    Review  of  appUcattons  by  tribal 
aothortties. 

(a)  If  tribal  review  is  applicable,  the 
Director  or  Superuatendent  shall  subnut 
all  applications  ta  the  Tribal  Conunittee 
for  review  and  recommendations  or 
determinations;  except  that,  in  the  cases 
of  adopted  perseiu  where  the  Bureau  of 
Indian  Afbirs  has  assured 
confidentiality  to  obtain  the  iaibrmation 
necessary  ta  detersuos  the  eli^tlity  fbr 
enrollment  of  the  indisidaal  orhae  the 
statutory  obligatioa  to  maintam  the 
confidentiality  of  the  information,  the 
confidential  informs  tioomay  not  be 
released  to  theTribalCoomutlee,  but 
the  Director  or  Superintendent  shaU, 
certi^f  as  ta  the  eligibility  Cor  eareUaftent 
of  the  individual  to  the  Tribal 
Committee. 

(b)  The  Tribal  Committee  shall  review 
all  applications  and  make  its 
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recommendations  or  determinations  in 
writing  stating  the  reasons  for 
acceptance  or  rejection  for  enrollment. 

(c)  The  Tribal  Committee  shall  return 
the  applications  to  the  Director  or 
Superintendent  with  its 
recommendations  or  determinations  and 
any  additional  evidence  used  in 
determining  eligibility  for  enrollment 
within  30  days  of  receipt  of  the 
applications  by  the  Tribal  Conunittee. 
The  Director  or  Superintendent  may 
grant  the  Tribal  Committee  additional 
time,  upon  request,  for  its  review. 

(d)  Acceptance  of  an  individual  for 
enrolhnent  by  the  Tribal  Committee 
does  not  insure  the  individual's 
eligibility  to  share  in  the  distribution  of 
the  judgment  funds. 

§  61.11    Action  by  the  Dtractof  or 
Superintendent. 

(a)  Th^  Director  or  Superintendent 
shall  consider  each  application,  all 
documentation,  and  when  applicable, 
tribal  recommendations  or 
determinations. 

(b)  The  Director  or  Superintendent, 
when  tribal  recommendations  or 
determinations  are  applicable,  shall 
accept  the  recommendations  or 
determinations  of  the  Tribal  Committee 
unless  clearly  erroneous. 

(1)  If  the  Director  or  Superintendent 
does  not  accept  the  tribal 
recommendation  or  determination,  the 
Tribal  Committee  shall  be  notified  in 
writing,  by  certified  mail,  retiun  receipt 
requested,  or  by  personal  delivery,  of 
the  action  and  the  reasons  therefor. 

(2)  The  Tribal  Committee  may  appeal 
the  decision  of  the  Director  or 
Superintendent  not  to  accept  the  tribal 
recommendation  or  determination.  Such 
appeal  must  be  in  writing  and  must  be 
filed  pursuant  to  Part  62  of  this  chapter. 

(3)  Unless  otherwise  specified  by  law 
or  in  a  tribal  governing  document,  the 
determination  of  the  Director  or 
Superintendent  shall  only  affect  the 
individual's  eligibihty  to  share  in  the 
distribution  of  judgment  funds. 

(c)  The  Director  or  Superintendent, 
upon  determining  an  individual's 
eligibility,  shall  notify  the  individual 
parent  or  guardian  having  legal  custody 
of  a  minor,  or  sponsor,  as  applicable,  in 
writing  of  the  decision.  If  an  individual 
files  applications  on  behalf  of  more  than 
one  person,  one  notice  of  eligibility  or 
adverse  action  may  be  addressed  to  the 
person  who  filed  the  applications. 
However,  the  notice  must  list  the  name 
of  each  person  involved.  Where  an 
individual  is  represented  by  a  sponsor. 


notification  of  the  sponsor  of  eligibility 
01  adverse  action  shall  be  considered  to 
be  notification  of  the  individual. 

(1)  If  the  Director  or  Superintendent 
determines  that  the  individual  is  eligible, 
the  name  of  the  individual  shall  be 
placed  on  the  roll. 

(2)  If  the  Director  or  Superintendent 
determines  that  the  individual  is  not 
eligible,  he/she  shall  notify  the 
individual's  parent  or  guardian  having 
legal  custody  of  a  minor,  or  sponsor,  as 
applicable,  in  writing  by  certified  mail, 
to  be  received  by  the  addressee  only, 
return  receipt  requested,  and  shall 
explain  fully  the  reascms  for  the  adverse 
action  and  the  right  to  appeal  to  the 
Secretary.  If  correspondence  is  sent  out 
of  the  United  States,  registered  mail  will 
be  used.  If  a  certified  or  registered 
notice  is  returned  as  "Unclaimed"  the 
Director  or  Superintendent  shall  remail 
the  notice  by  regular  mail  together  with 
an  acknowledgment  of  receipt  form  to 
be  completed  by  the  addressee  and 
returned  to  the  Director  or 
Superintendent.  If  the  acknowledgment 
of  receipt  is  not  returned,  computation 
of  the  appeal  period  shall  begin  on  the 
date  the  notice  was  remailed.  Certified 
or  registered  notices  returned  for  any 
reason  other  than  "Unclaimed"  need  not 
be  remailed. 

(d)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  a  notice  of  adverse 
action  is  considered  to  have  been  made 
and  computation  of  the  appeal  period 
shall  begin  on  the  earliest  of  the 
following  dates: 

(1)  Of  delivery  indicated  on  the  return 
receipt; 

(2)  Of  acknowledgment  of  receipt; 

(3)  Of  personal  delivery;  or 

(4)  Of  the  return  by  the  post  office  of 
an  undelivered  certified  or  registered 
letter. 

(e)  In  all  cases  where  an  applicant  is 
represented  by  an  attorney,  the  attorney 
shall  be  recognized  as  fully  controlling 
the  application  on  behalf  of  the 
applicant  and  service  on  the  attorney  of 
any  document  relating  to  the  application 
shall  be  considered  to  be  service  on  the 
applicant.  Where  an  applicant  is 
represented  by  more  than  one  attorney, 
service  upon  one  of  the  attorneys  shaU 
be  sufficient. 

(f)  To  avoid  hardship  or  gross 
injustice,  the  Director  or  Superintendent 
may  waive  technical  deficiencies  in 
applications  or  other  submissions. 
Failure  to  file  by  the  deadline  does  not 
constitute  a  technical  deficiency. 

961.12    AppMte. 
Appeals  fit>m  or  on  behalf  of  tribal 


members  or  applicants  who  have  been  - 
denied  enrollment  must  be  in  writing 
and  must  be  filed  pursuant  to  Part  62  of 
this  chapter.  When  the  appeal  is  on 
behalf  of  more  than  one  person,  the 
name  of  each  person  must  be  Hsted  in 
the  appeal.  A  copy  of  Part  62  of  this 
chapter  shall  be  furnished  with  each 
notice  of  adverse  action. 

S6i:i3    DecMon  of  the  AMistant 
Secretary  on  appeals. 

The  decision  of  the  Assistant 
Secretary  on  an  appeal  shall  be  final 
and  conclusive  and  written  notice  of  the 
decision  shall  be  given  the  individual, 
parent  or  guardian  having  legal  custody 
of  a  minor,  or  sponsor,  as  applicable. 
The  name  of  any  person  whose  appeal 
has  been  sustained  will  be  added  to  the 
roll.  Unless  otherwise  specified  by  law 
or  in  a  tribal  governing  document,  the 
determination  of  the  Assistant  Secretary 
shall  only  affect  the  individual's 
eligibility  to  share  in  the  distribution  of 
the  judgment  funds. 

§61.14    Preparation,  certffleation  and 
approval  of  the  roN. 

(a)  The  staff  officer  shall  prepare  a 
minimum  of  five  copies  of  the  roll  of 
those  persons  determined  to  be  eligible 
for  enrollment.  The  roll  shall  contain  for 
each  person  a  roll  number,  name, 
address,  sex,  date  of  birth,  date  of  death, 
when  applicable,  and  when  required  by 
law,  degree  of  Indian  blood,  and,  in  the 
remarks  column,  when  applicable,  the 
basic  roll  number,  date  of  the  basic  roll, 
name  and  relationship  of  ancestor  on 
the  basic  roll  through  whom  eligibility 
was  established. 

(b)  A  certificate  shall  be  attached  to 
the  roll  by  the  staff  officer  or 
Superintendent  certifying  that  to  the 
best  of  his/her  knowledge  and  belief  the 
roll  contains  only  the  names  of  those 
persons  who  were  determined  to  meet 
the  qualifications  for  enrollment. 

(c)  The  Director  shall  approve  the  roll. 

S  61.15    Special  Instruction*. 

To  facilitate  the  work  of  the  Director 
or  Superintendent,  the  Assistant 
Secretary  may  issue  special  instructions 
not  inconsistent  with  the  regulations  in 
this  Part  61. 
Hazel  E.  Elbmt, 

Acting  Deputy  Assistant  Secretary,  Indian 
Affairs. 

[FR  Doc.  85-26671  Filed  11-7-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

32  CFR  Part  706 

Cartificationa  and  Examptiona  Under 
the  International  Regulationa  for 
Preventing  ColHaiona  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy.  DOD. 
Acnow;  Pinal  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  PITTSBURGH 
(SSN  720)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  speciaf 
function  as  a  naval  submarine.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  October  29. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Captain  Richard  J.  McCarthy,  JAGC. 
U.S.  Navy,  Admiralty  Counsel.  Office  of 
the  Judge  Advocate  General,  Navy 
Department.  200  Stovall  Street, 
Alexandria,  VA  22332-2400.  Telephone 
number:  (202)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 


Vessel 


USS  PTTSaURGH . 


Number 


SSN  720 


1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  PITTSBURGH  (SSN  720)  is  a  vessel 
of  the  Navy  vtdiich,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  arc  of  visibility  of 
the  stemlight;  Annex  I,  section  2(a)(i), 
pertaining  to  the  height  of  the  masthead 
light;  Annex  I.  section  2(k).  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  lights;  and  Aimex  I,  section  3(b), 
pertaining  to  the  locations  of  the 
sidelights.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
vessel.  The  Secretary  of  the  Navy  has 
also  certified  that  the  above-mentioned 
lights  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  PITTSBURGH  (SSN  720)  is  a 
member  of  the  SSN  666  class  of  vessels 
for  which  certain  exemptions,  pursuant 
to  72  COLREGS,  Rule  38.  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  §  706.3,  are  equally  applicable  to  USS 
PITTSBURGH  (SSN  720). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 


Masthead 

hphl.  arc  of 

voiMity.  Rute 

21(a) 


Sidelights, 

arc  o(  visibtlity. 

Rule  21(b) 


Stem  bom.  arc 
ofvMjiKty; 
Rule  21(c) 


200- 


Side  hgtits, 

distartce 

inboard  ol 

ship's  sides  in 

meters;  {  3(b), 

Annex  I 


4.2 


impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  fit)m  that  prescribed*^ 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjecto  in  32  CFR  Part  706 

Marine  safety,  Navigation  (Water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 
§706.2    [AnMnded] 

1.  Table  One  of  S  706.2  is  amended  by 
adding  the  following  vessel: 


Vessel 

Number 

DCHnoe 

mmatsf* 
^  ol 
lOfWd 

X. 
mMnwn 
required 

Seckon 
2W(0. 
Aimail 

USS  PITTSBURGH „ „ 

SSN  720 

3.5 

2.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel: 


Stem  iQht 

dstance 

lonoardol 

stem  in 

meters:  Rute 

21(c) 


6.1 


rorwerd 

•n^kght. 

height  atxyve 

hull  m  meters: 

{  2(li),  Annex  I 


3.4 


Anchor  l^its  relaliornhip 
of  aft  hght  lo  forward  hyht 
in  meters:  1 2(K),  Annex  I 


1.7 


Dale:  October  29. 1985. 

|ohn  Lehman, 

Secretary  of  the  Navy. 

[FR  Doc.  85-26747  Filed  11-7-85;  8:45  am] 
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32  CFR  Part  706 

Certificationa  and  Exemptiona  Under 
the  International  Ragulationa  for 
Preventing  Colilaions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. . 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 


Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  SAN  DIEGO  (AFS 
6)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  witliout 
interfering  with  its  special  function  as  a 
combat  stores  vessel.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  31  October  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  J.  McCarthy,  JAGC, 
U.S.  Navy  Admiralty  Counsel,  Office  of 
the  Judge  Advocate  General  Navy 
Department,  200  Stovall  Street. 
Alexandria,  VA  22332-2400.  Telephone 
numbsr:  (202)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 


1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  70a  This 
amendment  provides  notice  that  the 
Secretary  of  the  Navy  has  certified  that 
USS  SAN  DIEGO  (AFS  6)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
I,  section  3(a),  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  combat  stores  vessel.  The ' 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been -determined,  in 
accordance  with  32  CFR  Parts  296  and 
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fedeial  Bayater  /  Vol  8ft  No.  217  /  fiiday.  November  8.  1965  /  "Rules  md  ReguktioBS 


701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 


List  of  Suhfacta  ia  12  CFK  Part  TH 

Marine  safety,  Navi^lion  (water), 
and  Vessels. 


PART  TOe-fAHENDEOI 

Accordingly.  32  CTR  Part  708  is 
amended  as  follows: 


1.  The  autiiority  citaiion  for  32  CFR 
Part  706  continue*  to  Mad: 

Authority:  33  U.S.C.  1605. 
Section  706.2    [Amended] 

1.  Table  Frve  of  S  706.2  is  amended  by 
adding  the  following  vessel  to  the  list  of 
vessels  therein  to  indicate  the 
certifications  issued  by  the  Secretary  of 
the  Navy. 


USS  SAN  DIEGO„ 


Murtar 


AFS6_ 


teMVwnttw 
required 

haigM  above 
huC  Annex  I, 


All 
HgMlBHlIwi 
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Alt  inssthMd 

IqMs  not 
vnle  ov«r 
lonvard  light 
yjOOO  meters 
•headofstvp 
ntM  normat 

dSOTMS  Ol 

trim.  Annex  I, 
•at  2(b) 


Forward 


not  in  I 

quarter  ol 
•r^ii  Ammk  I, 

•ec.  3<a) 


After  masthead  tgnt 

not  lea*  titan  <i 

ahyi't  lengm  afl  o( 

torwefd  masttieed 

1^  Aimeil,tac 

mm 


Percenteqe 
Itonzonial 
aeparadon 


»7.5 


Dated:  October  31, 1985. 
lohn  Lehman, 
Secretary  of  the  Navy. 
IFR  Doc-  85-26746  Filed  11-7-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 
(A-9-HU.-2020-3] 

Designation  of  Areas  (or  Air  OuaBty 
Planning  Purposes;  Attainment  Status 
Designations  in  Hawaii 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaiiing. 

summary:  This  notice  takes  final  action 
to  redesignate  the  Kahe  Point.  Oahu 
area  to  attainment  for  sulfur  dioxide 
(SO»)  and  to  redesignate  the  Kahului, 
Maui  area  to  attainment  for  SOj  and 
total  suspended  particulates  (TSP). 
These  actions  are  in  response  to 
requests  for  redesignation  by  the  Hawaii 
Department  of  I-iealth  under  paragraph 
107(d)(5)  of  the  Qean  Air  Act.  When 
today's  action  takes  effect,  the  current 
ban  on  the  construction  of  major 
stationary  sources  in  the  Kahe  and 
Kahuliu  areas  will  be  lifted. 

date:  This  action  is  effective  December 
9.1985. 

address:  Copies  of  the  public 

comments  received  on  EPA's  January  22, 
1985  notice  of  proposed  rulemaking  are 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  9  office  in  San  Francisco. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C  Breitlow.  Chief.  State 
Implementation  Plan  Section,  A-2-3,  Air 


Managenwnt  Division,  Environmental 
Protection  Agency,  Region  9,  215 
Fremont  Street,  San  Francisco,  CA 
94105,  (415)  974-7641.  FTS:  454-7641. 
SUPPLEMENTAIIV  MFORSUTION: 

Background 

On  September  12, 1979  [44  FR  53081] 
EPA  designated  the  area  within  a  two 
kilometer  radius  of  the  Hawaiian 
Electric  Company.  Incorporated  (HECO) 
power  plant  at  Kahe  Point.  Oahu  as 
nonattainment  for  sulfur  dioxide.  In  the 
same  notice,  EPA  designated  the  area 
within  a  two  kilometer  radius  of  the 
Maui  Electric  Company,  Limited 
(MECO)  power  plant,  a  subsidiary  of 
HECO,  at  Kahului,  Maui  as 
nonattainment  for  both  SOj  and  TSP. 

Under  paragraph  107(d)(5)  of  the 
Qean  Air  Act  a  state  may  revise  its 
attainment  status  designations  and 
submit  them  to  EPA  for  consideration 
and  promulgation.  On  April  12, 1983  the 
Hawaii  Department  of  Health  requested 
that  the  Kahe  Point  nonattainment  area 
be  redesignated  to  attainment  for  SOj. 
On  May  16, 1983  the  Hawaii  Department 
of  Health  requested  that  the  Kahului 
nonattainment  area  be  redesignated  to 
attainment  for  both  SOj  and  TSP. 

In  general,  eight  consecutive  quarters 
of  violation-free  air  quality  data  plus 
evidence  of  an  EPA  approved  control 
strategy  are  necessary  in  order  for  an 
area  to  be  redesignated  from 
nonattainment  to  attainment  However, 
an  attainment  designation  can  be  made 
using  only  the  most  recent  four  quarters 
of  ambient  data  if  modeling  is  available 
showing  enforceable  emission 
reductions  are  responsible  for  the  recent 
air  quality  improvement 

On  January  22, 1985  [50  FR  2833],  EPA 
proposed  to  approve  Hawaii  Stale's 
April  12, 1983  and  May  16, 1983 
redesignation  requests  after  evaluating 


the  requests  for  conformance  with  EPA 
redesignation  policy.  Please  refer  to  the 
January  22  proposal  notice,  the 
Technical  Support  Documents  (TSD) 
associated  with  the  January  22  proposal 
notice,  and  the  TSD  addenda  associated 
with  today's  notice  for  a  more  detailed 
description  of  the  redesignation  requests 
and  EPA's  evaluation  of  them. 

Public  Comments 

Two  comments  were  received  in 
response  to  the  January  22, 1985 
proposal  notice.  Hawaiian  Electric 
Company  "strongly  supports"  tiie 
redesignations  while  the  American  Lung 
Association  of  Hawaii  and  the  Sierra 
Club  "do  not  oppose"  the 
redesignations.  The  two  commentors 
disagreed,  however,  on  the  need  for  EPA 
to  review  the  redesignations  for 
consistency  with  EPA's  final  stack 
height  regulations  which  were  published 
on  July  8, 1985  (50  FR  27892].  This 
second  concern  is  no  longer  an  issue 
since  EPA  has  reviewed  the 
redesignations  and  has  determined  that 
they  are  consistent  with  the  final  stack 
height  regulations.  In  addition,  EPA  has 
reviewed  the  available  ambient  air  data 
for  running  average  violations  and  has 
determined  that  violations  have  not 
occurred.  EPA's  analysis  also  indicates 
no  violations  of  TSP  or  SO»  would  occur 
even  under  maximum  operating  and 
worst-case  meteorological  conditions 
with  allowable  stack  height  credit. 

EPA  Action 

EPA  has  reviewed  the  redesignations 
requested  by  the  Hawaii  Department  of 
Health  and  has  determined  that  they 
should  be  approved.  As  indicated  in  the 
January  22, 1985  proposal  notice,  the 
redesignation  of  the  Kahe  Point 
nonattainment  area  to  attainment  for 
SOj  is  based  on  (a)  more  than  one  year 
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of  violation-free,  monitored  ambient  air 
data,  (b)  federally  enforceable  permit 
conditions  requiring  the  use  of  0.5 
percent  low  sulfur  fuel  and  taller  stacks 
and  (c)  dispersion  modeling  at  good 
engineering  practice  (GEP)  adjusted 
stack  height  which  demonstrates  that 
local  air  quality  improvement  was 
obtained  because  of  the  federally 
enforceable  permit  conditions. 

Also  as  indicated  in  the  January  22, 
1985  proposal  notice,  the  redesignation 
of  the  Kahului  nonattainment  area  to 
attainment  for  SOi  and  TSP  is  based  on 
(a)  more  than  two  years  of  violation- 
free,  monitored  ambient  air  data  and  (b) 
construction  of  a  new  formula  GEP 
stack  in  June  1982  which  meets  the 
requirements  of  the  July  8, 1985  EPA 
stack  height  regulations.  The 
construction  of  a  new  stack  is  a  physical 
change  which  has  the  same  impact  as  a 
federally  enforceable  state  regulation.  In 
addition,  (c)  dispersion  modeling  at  GEP 
and  full  load  shows  no  violations. 

When  today's  redesignations  take 
effect,  the  current  ban  on  the 
construction  of  major  stationary  sources 
in  the  Kahe  and  Kahului  areas  will  be 
lifted.  In  addition,  today's  action  means 
the  Part  D  Nonattainmeiit  Area 
requirements  of  the  Clean  Air  Act  will 
no  longer  apply  to  any  area  in  the  State 
of  Hawaii.  Instead,  Part  C,  Prevention  of 
Significant  Deterioration  requirements 
will  apply  in  all  areas  of  the  State. 

Regulatory  Process 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  7, 1986. 
lliis  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  section  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  Parks, 
Wilderness  areas. 

Dated:  October  30. 1985. 

Lee  M.  Thomas, 

Administrator. 


PART  81— [AMENDED] 

Part  81  of  Chapter  I,  Title  40  (40  CFR 
Part  81)  is  amended  as  follows: 

Subpart  C— Hawaii 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7642. 

2.  In  §  81.312  the  attainment  status 


designation  tables  for  TSP  and  SOi  are 
revised  to  read  as  follows: 

§81.312    HawaH. 


DesgnaM  aiM 

DoM  not  nMvt  pnntty 

Does  not  mee< 
*eoond»y  ttandanft 

Seller  man  national 
•tandardi 

HMMMMand                         

Hawai-TSP 
H'                                  J 

Rast  of  Iha  .<;iat> 

X. 

WhotoStMe 

1 

■  EPA  deagnation  replaces  Stale  designation. 


[FR  Doc.  85-26713  Filed  11-7-85;  8:45  am] 
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40  CFR  Part  271 
IOSW-FRL-2921-6] 

South  Carolina;  Decision  on  Hnal 
Autttorization  of  State  Hazardoua 
Waste  Management  Program 

agency:  Enviroiunental  Protection 
Agency. 

action:  Notice  of  Final  Determination 
on  South  Carolina's  Application  for 
Final  Authorization. 

summary:  South  Carolina  has  applied 
for  Final  Authorization  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  South 
Carolina's  application  and  has  reached 
a  final  determination  that  South 
Carolina's  Hazardous  Waste  Program 
satisfies  all  of  the  requirements 
necessary  for  Final  Authorization.  Thus. 
EPA  is  granting  Final  Authorization  to 
the  State  to  operate  its  program  in  lieu 
of  the  Federal  program. 
EFFECTIVE  DATE:  Final  Authorization  for 
South  Carolina,  for  purposes  of  judicial 
review,  shall  be  effective  at  1:00  p.m. 
Eastern  time  on  November  22, 1985. 
However,  in  accordance  with 
§  271.20(e).  this  Notice  constitutes  the 
Agency's  official  decision  to  approve 
South  Carolina  for  Final  Authorization. 
FOR  FURTHER  INFORMATION  CONTACT 
Otis  Johnson  Jr.,  Chief,  Waste  Planning 
Section,  Residuals  Management  Branch, 
Waste  Management  Division,  U.S. 
Enviroiunental  Protection  Agency,  345 
Courtland  Street  N.E.,  Atlanta,  Georgia 
30365.  (404)  257-3016. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  the  Environmental  Protection 
Agency  (EPA)  to  authorize  State 
hazardous  waste  management  programs 


to  operate  in  the  State  in  heu  of  the 
Federal  program.  To  qualify  for  Final 
Authorization,  a  State's  program  must: 
(1)  Be  "equivalent"  to  the  Federal 
program,  (2)  be  consistent  with  the 
Federal  program  and  other  State 
programs,  and  (3)  provide  for  adequate 
enforcement  (Section  3006(b)  of  RCRA, 
42  U.S.C.  6226(b)).  On  July  23, 1984, 
South  Carolina  submitted  a  complete 
application  to  obtain  Final 
Authorization  to  administer  a  RCRA 
program.  On  October  25, 1984,  EPA 
published  a  tentative  decision 
announcing  its  intent  to  grant  South 
Carolina  Final  Authorization.  Further 
background  on  the  tentative  decision 
appears  at  49  FR  42959,  October  25, 
1984. 

In  the  October  25  notice  announcing 
the  Agency's  tentative  determination, 
EPA  announced  the  availability  of  the 
State's  application  for  public  review  and 
comment  and  the  date  of  a  public 
hearing  on  the  application.  The  public 
hearing  was  not  heM,  since  neither  EPA 
nor  the  South  Carolina  Department  of 
Health  and  Environmental  Control 
received  a  significant  show  of  interest  in 
holding  the  hearing. 

On  March  5, 1985,  the  decision  to 
grant  final  authorization  to  South 
Carolina  was  temporarily  postponed.  At 
that  time,  EPA  decided  to  defer  a  final 
decision  until  July  1985  to  allow  the 
State  a  reasonable  period  of  time  to 
resolve  identified  issues. 

Prior  to  EPA's  review  of  the  State's 
performance  in  July  1985.  the  South 
Carolina  Hazardous  Waste  Management 
Act  (1935  Act.  No.  436)  was  amended  to 
establish  increased  fees  for  disposal  of 
hazardous  waste.  The  amendments 
passed  in  Jime  1985  changed  section  44- 
56-170  to  raise  the  fee  for  land  disposal 
of  wastes  generated  within  the  State 
from  $5.00  to  $13.00  per  ton.  For  land 
disposal  of  wastes  generated  outside  the 
State,  the  fee  was  raised  from  $7.50  per 
ton  to  either  $18.00  per  ton  or  to  the 
amount  that  would  be  charged  for  land 
disposal  by  the  State  in  which  the 
wastes  were  generated,  whichever  is 
higher. 
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EPA  determined  that  this  alatutory 
change  constituted  a  substantial 
program  revision,  and  in  accordance 
with  40  CFR  271.20(b),  the  Agency 
decided  to  solicit  public  comment.  On 
September  13. 1985  (50  FR  37385),  EPA 
published  a  second  notice  of  tentative 
determination  to  approve  the  State.  In 
that  notice,  EPA  highlighted  the  question 
of  whether  the  South  Carolina 
Hazardous  Waste  Management  Act 
Amendments  rendered  the  State 
program  inconsistent  with  the  Federal 
program  or  approved  Slate  programs 
under  RCRA. 

The  question  to  be  settled  before  EPA 
granted  Hnal  authorization  was  whether 
the  South  Carolina  fee  schedule 
rendered  the  State  program  inconsistent 
with  the  Federal  program  and  other 
State  programs.  Under  fi  271.4(a)  a  State 
treatment,  storage  or  disposal  at 
facilities  authorized  to  operate  under  the 
Federal  or  an  approved  State  program 

In  the  notice  of  tentative 
determination,  EPA  stated  that  while 
higher  fees  for  out-of-State  wastes 
should  not  be  encouraged,  the  Agency 
did  not  have  any  evidence  to  indicate 
that  the  new  fees  would  unreasonably 
restrict,  impede,  or  operate  as  a  ban  on 
the  transportation  of  hazardous  waste 
into  the  State.  The  only  evidence  before 
the  Agency  at  that  time  were  South 
Carolina's  statements  that  the  fee 
imposed  constitutes  a  "relatively  small 
percentage"  of  the  actual  cost  of 
disposal  and  that,  inihe  State's  view,  it 
would  not  unreasonably  restrict  or 
impede  the  movement  of  hazardous 
waste  (50  FR  37386,  September  13, 1985). 
The  Agency  solicited  comment  on 
whether  the  State  law  unreasonably 
restricts,  impedes  or  operates  as  a  ban 
on  the  importation  of  hazardous  waste, 
under  the  consistency  requirements  of 
40  CFR  271.4(a).  EPA  received  written 
comments  and  also  held  a  public 
hearing  in  Columbia.  South  Carolina. 

II.  Basis  for  EPA's  Decision  to  Grant 
Pinal  Autfaorizatioa 

The  Agency  today  is  making  a  final 
determination  that  the  South  Carolina 
fee  schedule  does  not  impose  an 
unreasonable  impediment  or  restriction 
or  operate  as  a  ban  on  the  free 
movement  of  hazardous  waste  under  40 
CFR  271.4.  The  fee  schedule  is  not 
inconsistent  %vTth  the  Federal  program  or 
approved  State  programs  under  this 
regulation  or  under  RtTRA.  This  section 
explains  the  reasons  for  the  Agency's 
decision  on  this  matter.  Because  this 
was  the  only  outstanding  issue,  the 
Agency  is  now  aHe  to  grant  final 
authorization  to  the  State. 


A.  EPA 's  regulation 

EPA  adopted  the  present  regulation  at 
40  CFR  271.4(a)  on  May  19, 1960  (see  45 
FR  33395.  33465-66.  May  19. 1980).  The 
regulation  states  that  any  aspect  which 
"unreasonably  restricts,  impedes  or 
operates  as  a  ban"  is  deemed 
inconsistent. 

In  the  preamble  discussing  {  271.4(a), 
EPA  explained  the  regulation  as  follows. 
The  Agency  stated  that  any  aspect  of 
the  program  which  operates  as  a  ban  on 
the  interstate  movement  of  hazardous 
waste  is  automatically  inconsistent.  The 
Agency  noted  that  this  position  was 
supported  by  a  court  decision.  City  of 
Philadelphia  v.  New  Jersey.  437  U.S.  617 
(1978),  which  held  unconstitirtional  a 
statute  banning  transportation  of  certain 
wastes  into  the  State  for  disposal 
because  it  violated  the  commerce  clause 
of  the  Constitution.  (This  discussion  is 
consistent  with  that  in  the  preamble  to 
the  proposed  regulation  (44  PR  34259, 
June  14. 1979).) 

EPA  did  not  discuss  what  criteria  it 
would  apply  in  determining  whether 
State  programs  unreasonably  restrict  or 
impede  the  free  movement  of  hazardous 
waste.  However,  it  is  clear  from  the 
regulation  that  EPA  intended 
"unreasonable  restrictions  or 
impediments"  to  render  Stale  programs 
inconsistent.  The  question  of  whether  a 
State  provision  unreasonably  restricts  or 
impedes  the  free  movement  of 
hazardous  waste  did  not  arise  in  any 
final  decision  to  grant  RCRA  final 
authorization  until  South  Carolina's 
amended  statute  raised  this  issue. 

B.  The  Agency's  Tentative  Decision  on 
South  Carolina  Authorization 

Ab  noted  above,  EPA  tentatively 
concluded  that  the  South  Carolina 
statute  did  not  render  the  State  program 
inconsistent  under  40  CFR  271.4(a).  In 
reaching  this  conclusion,  the  Agency 
considered  all  available  facts.  It 
appeared  reasonably  clear  from  the  face 
of  the  statute  that  the  fee  schedule  was 
not  a  ban  and  that  it  did  not  operate  as 
a  ban.  The  evidence  before  the  Agency 
did  not  indicate  that  the  fee  schedule 
had  significantly  affected  the  flow  of 
hazardous  waste  into  the  State. 
However,  because  the  amended  statute 
was  a  potentially  significant  change  to 
the  State  program  which  might  affect 
authorization  under  40  CFR  271.4,  the 
Agency  solicited  comment  on  whether 
the  fee  schedule  unreasonably  restricts 
or  impedes  the  flow  of  hazardous  waste 
into  South  Carolina. 

C  Public  Comment 

Public  comment,  with  one  eKception, 
supported  EPA  authorizartion  of  the 


Slate  program.  Several  commeitters  did 
not  address  the  question  of  the  fee 
schedules  but  generally  stated  that 
South  Carolina's  RCRA  program  was 
supported  by  adequate  legal  authority 
and  staffing  and  therefore  deserved 
authorization.  The  only  land  disposal 
facility  in  South  Carolina  known  to  the 
Agency  to  accept  out-of-State  hazardous 
waste  and  to  pay  the  fees  at  issue  also 
generally  supported  authorization,  but 
did  not  address  the  question  rasied  by 
the  fee  schedule. 

Several  other  comntenters  who 
favored  authorization  argued  that  the 
fee  schedule  was  reasonable  and 
justified.  They  provided  a  variety  of 
rationales  including  that  the  higher  fees 
weie  appropriate:  (1)  To  discourage  land 
disposal  as  it  is  enviommentally  the 
least  desireable  form  of  disposal,  (2)  to 
raise  money  that  might  be  expended  to 
address  released  from  land  disposal 
units.  (3)  to  discourage  land  disposal 
and  thereby  conserve  the  Stale's  limited 
land  disposal  tesources,  and  (4)  to 
supplement  State  funds  for  monitoring 
compliance  at  land  disposal  facilities 
accepting  out-of-State  wastes. 

The  State  of  South  Carolina 
commented  that  tiie  one  land  disposal 
facility  in  South  Carolina  which  accepts 
out-of-State  wastes  charges  $00.00  per 
ton  for  disposal.  First,  the  State  noted 
that  the  new  fee  difi'erential  of  $5.00  per 
ton  for  out-of-Stale  wastes  represents 
but  a  small  percentage  of  this  charge. 
The  State  believed  that  this  small 
amount  would  not  discourage  out-of- 
State  generators  from  using  the  facility. 
Second,  the  State  noted  that  during  the 
period  of  July  to  September  of  1BB4  there 
were  16,848  tons  of  out-of-State  waste 
disposed  at  the  facility.  During  the  same 
period  in  1965.  when  the  new  fee 
schedule  was  in  place,  there  were  26.352 
tons  of  out-of-State  waste  disposed.  The 
State  cited  this  increase  as  factual  proof 
that  the  fee  schedule  has  not  had  any 
adverse  impact  on  the  amount  of  waste 
imported  into  the  State.  The  State 
reported  that  fees  had  been  collected  at 
both  the  $1&00  rate  and  at  higher  rates 
corresponding  to  the  fees  of  the  States 
from  which  the  wastes  were  shipped. 
Third,  the  State  noted  that  a  fee 
differential,  including  rates  equivalent  to 
those  charged  in  the  shipping  State,  had 
existed  for  several  years  and  that  there 
has  been  a  continuing  increase  in  the 
volume  of  wastes  imported  into  the 
State. 

The  Hazardous  Waste  Treatment 
Council  was  alone  in  opposing 
authorization  for  South  Carolina.  The 
Council  did  not  dispute  that  the  volume 
of  imported  waste  had  increased  despite 
the  higher  fees.  Rather,  they  believed 
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that  the  fee  schedule  dtscriKinates  on  " 
its  face  against  interstate  commerce  and 
therefore  wat  an  unconstitataooal  and 
unreasooabie  restriction  on  the  free  flow 
of  waste.  The  Council  argued  tkak  (1) 
The  disparity  in  fees  rendered  the 
program  "inconsistent"  under  RCRA 
3006(b)  as  it  did  not  promote  the 
essential  uniformity  among  hazardous 
waste  programs  intended  by  Congress, 
(2)  the  disparity  in  favor  of  in-State 
wastes  was  unconstitutional  and 
therefore  was  inconsistent  under  RCRA 
3006(b)  and  an  unreasonable  restriction 
or  impediment  under  fi  271.4(a),  and  (3) 
discriminatory  statutes  will  fmtrate 
RCRA  objectives  ka  a  national  market 
for  development  of  proper  treatment  and 
dispsoal  practices. 

The  Council  stated  that  in 
promulgating  40  CFR  271.4.  H>A  had 
adopted  a  constitotitnal  test  to 
determine  what  is  an  unreasonable 
restriction  and  irapediaienL  Therefore, 
they  argued  that  tke  unconstitutional 
statute  violated  i  271.4(a).  They  also 
argued  that  it  wooki  be  too  difHcuit  to 
assess  whether  there  is  in  fact  a 
significant  discrimination  on  a  case-by- 
case  basis. 

EPA  believes  that  these  are  the 
substantive  comments  relating  to  the  fee 
schedule  and  the  Agency's  decision. 
These  and  other  comments  are 
addressed  in  this  notice  and  in  a 
separate  comment  and  response 
document  that  is  available  from  ¥PA 
Region  IV  (address  hsled  at  the  front  of 
this  notice). 

D.  AppHcation  of  §  271.4(a)  to  Soulfi 
Carol f no 's  Fee  Schetfuh 

EPA  carefully  evaluated  the  above 
comments  in  determining  whether  the 
South  Carolina  fee  schedule  ivas  an 
unreasonable  restriction  or  impediment 
to  the  free  movement  of  hazardous 
waste. 

The  Agency  has  determined  that  in 
applying  S  271.4(a)  to  State  laws  and 
regualtions,  EPA  should  look  to  whether 
the  State  provision  in  fact  has  or  is 
likely  to  have  a  significant  adve'rse 
effect  on  the  follow  of  hazardous  waste 
into  or  out  of  the  Slate.  Thus,  the 
unreasonableness  of  the  restriction  or 
impediment  under  §  271.4(a)  should  be 
measured  by  the  impact  of  likely  impact 
on  the  actual  flow  of  waste.  In  applying 
this  test,  EPA  will  look  to  all  relevant 
factors.  The  Agency  will  primarily  focus 
on  any  available  evidence  on  the 
quantities  of  wastes  that  are  imported 
and  exported. 

The  Agency  believes  that  this  test  is  a 
reasonable  interpretation  of  its 
regulation  and  does  not  conflict  with 
section  3006  of  RCRA.  Section  271.4(a) 
does  not  by  its  terms  prohibit  any 


restrictions  or  impediments,  only  those 
that  are  unreasonable.  Reasonable 
restrictions  or  impediments  can  iogicatiy 
include  those  that  do  not  significantly 
decrease  the  flow  of  hazardous  waste. 
Therefore,  EPA  does  not  agree  that  any 
disparity  in  treatment  between  in-State 
and  out-of-State  wastes  is  perse 
unreasonable.  Contrary  to  the  statement 
by  the  Hazaidous  Waste  Treatment 
Council  the  preamble  adopting  this 
regulation  did  not  state  that  EPA  was 
relyii^  on  the  Constitutionai  test  for 
impremissible  restraints  on  interstate 
commerce  as  the  basis  for  finding 
restrictions  or  impedixnents 
unreasonable.  Thie  Agency  is  not 
required  to  adopt  the  Constitutional  test 
for  impediments  or  restrictions  in 
interpreting  its  own  regulations,  and 
declines  to  do  so  here. 

EPA  also  believes  that  its 
interpretation  of  tbe  regulation  accords 
with  RCRA.  RCRA  secticm  2006  requires 
EPA  to  approve  State  programs  unless  it 
finds  they  are;  (1)  Not  equivalent,  (2)  not 
consistent  or  (3)  lacking  adequate 
enforcement  authority.  To  be  equivalent, 
States  must  adopt  a  set  of  basic  statutes 
and  regulations  that  are  equivalent  to 
EPA's.  In  addition.  States  may  adopt 
requirements  which  are  more  stringent 
or  different  than  EPA's  authority.  More 
stringent  requirements  are  expressly 
permitted  by  RCRA  section  3009.  These 
requirements  may  have  some  adverse 
effect  on  interstate  commerce.  Different 
requirements  are  permissible  if  they  are 
not  inconsistent  with  the  Federal 
program  and  approved  State  programs. 
Authorized  States  have  adopted  many 
State  requirements  that  are  unlike  the 
requirements  of  other  States  and  which, 
in  some  cases,  have  an  effect  on  the 
flow  of  wastes.  Hie  Agency  does  not 
believe  that  the  mere  existence  of 
differeniies  or  disparities  in  treatment 
makes  State  programs  inconsistent  per 
56.  Congress  expected  that  States  would 
not  have  identical  pro^aras  and 
recognized  the  importance  of  allowing 
States  to  experiment  with  different 
requirements.  Congress  gave  EPA  the 
authority  to  interpret  the  term 
"consistent";  the  Agency  has  interpreted 
the  term  m  §  271.4  to  prevent 
unreasonable  restrictions  or 
impediments  in  authorized  programs. 
Nothing  in  RCRA  section  3006(b)  or  any 
other  section  of  RCRA  requires  the 
Agency  to  adopt  the  Constitutional  test 
as  the  test  for  consistency  or 
unreasonable  restrictions  or 
impediments. 

"The  Agency  does  not  believe  that 
higher  fees  for  out-of-State  wastes  or 
other  discriminatory  practices  should  be 
encouraged.  EPA  is  concerned  that  such 
fees  may  discourage  wastes  from  going 


to  the  most  appropriate  faciHty  lor 
treatment  or  disposal. 

However,  it  appears  that  South 
Carolina's  fee  schedule  does  not  have  a 
significant  adverse  effect  on  the  flow  of 
hazardous  waste  into  or  out  of  the  State. 
All  available  evidence  supports  this 
conclnsfon.  The  fact  that  tfie  fee 
differential  is  small  in  most  cases 
indicates  that  the  out-of-State  fee 
probably  will  not  restrict  a  significant 
volume  of  waste.  Moreover,  the  fact  that 
the  volume  of  out-of-State  wastes 
increased  significantly  after  the  higher 
fees  were  imposed  suggests  that  there  is 
not  a  significant  adverse  impact  on  the 
flow  of  wastes.  The  fees  clearly  do  not 
operate  as  a  ban  in  this  case.  In 
addition,  some  fees  were  collected  at 
the  higher  rate  based  on  the  fees  of 
other  States.  Finally,  the  volume  of 
wastes  imported  into  the  State  has 
increased  over  the  years  despite  a  fee 
differential  which  indwled  fees  based 
on  those  in  the  State  of  origin.  Although 
it  is  unknown  how  much  more  waste 
mi^t  have  entered  South  Carolina  if 
there  were  no  fee  differential,  there  is  no 
information  to  suggest  that  a  significant 
volume  might  be  affected.  The  Agency 
disagrees  that  this  test  (whidi  looks  to 
the  facts  of  each  case)  is  too  difficult  to 
apply. 

Several  comments  related  to  the 
reasons  for  the  State's  adoption  of  the 
fee  schedule  and  one  addressed  the 
concern  that  discriminatory  practices 
would  frustrate  RCRA  objectives  for  a 
national  market  for  proper  treatment 
and  disposal  practices.  EPA 
acknowledges  that  the  State  offered 
several  reasons  for  the  fee  differential. 
However,  the  Agency  believes  that  the 
reasons  for  the  adoption  of  the  fee  or 
any  purported  benefits  are  not  generally 
relevant  to  the  question  of 
reasonableness  of  the  impediment  or 
restriction.  If  a  provision  has  little  or  no 
impact  on  the  flow  of  wastes.  EPA  does 
not  believe  that  the  actual  motives  or 
benefits  resulting  from  the  provision 
should  preclude  authorization.  EPA  is 
also  concerned  that  different  provisions 
for  in-State  and  out-of-State  wastes  may 
frustrate  the  best  possible  treatment  and 
disposal  of  wastes.  As  noted  above, 
RCRA  intended  that  State  programs  be 
generally  uniform  for  purposes  of 
encouraging  proper  treatment  and 
disposal  and  EPA  has  interpreted  this 
consistency  requirement  to  deny 
authorization  where  restrictions  or 
impediments  are  unreasonable.  It  does 
not  require  EPA  to  deny  authorization 
merely  because  in-State  and  out-of-State 
wastes  are  regulated  somewhat 
differently  by  the  State.  In  any  event, 
there  is  no  evidence  that  proper 
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treatment  or  disposal  is  adversely 
affected  by  this  statute:  the  volume  of 
wastes  into  South  Carolina  has 
increased. 

In  applying  this  facts  and 
circumstances  test.  EPA  is  aware  that 
circumstances  may  change  over  time. 
The  Agency  will  therefore  periodically 
reassess  provisions  which  may 
unreasonably  impede  the  flow  of 
wastes,  including  this  fee  schedule  of 
South  Carolina.  In  addition,  any 
provisions  adopted  by  States  seeking 
authorization  and  which  impose  or 
result  in  restrictions  or  impediments  on 
the  flow  of  wastes  will  be  subjected  to 
careful  scrutiny.  If  an  authorized  State 
adopts  restrictions  or  impediments  that 
may  affect  the  flow  of  hazardous 
wastes,  EPA  may  find  that  such  changes 
are  significant  revisions  to  the  State's 
program  and  provide  public  notice  and 
comment  under  §  271.21  on  their 
potential  impacts  on  interstate 
transportation  of  wastes.  If  the 
restrictions  or  impediments  are  found  to 
be  unreasonable,  they  would  be  grounds 
for  withdrawal  of  the  authorized 
program  under  §  271.22. 

For  the  reasons  discussed  above,  EPA 
has  concluded  that  South  Carolina's  fee 
schedule  is  not  an  unreasonable 
impediment  or  restriction  on  the  flow  of 
waste  into  the  State  and  that 
authorization  is  not  precluded  by 
§  271.4(a).  Nevertheless,  the 
Commissioner  of  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  has  informed  th^ 
Agency  that  he  will  recommend  to  the 
South  Carolina  Legislature  that  it  repeal 
that  aspect  of  the  fee  schedule  which 
imposes  higher  fees  based  on  rates 
charged  by  the  State  of  origin.  EPA 
supports  this  effort. 

South  Carolina  is  not  authorized  by 
the  Federal  government  to  operate  the 
RCRA  program  on  Indian  lands  and  ths 
authority  will  remain  with  EPA. 

Final  authorization  is  hereby  granted 
to  South  Carolina  to  operate  its 
hazardous  waste  management  program 
in  lieu  of  the  Federal  program  subject  to 
the  limitation  on  its  authority  by  the 


Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616, 
November  8. 1984).  South  Carolina  now 
has  the  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  the  other  aspects  of  the  RCRA 
program.  South  Carolina  also  has 
primary  enforcement  authority,  although 
EPA  retains  the  right  to  conduct 
inspections  and  make  information 
requests  under  section  3007  of  RCRA 
and  to  take  enforcement  action  under 
sections  3008,  3013,  and  7003  of  RCRA. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  amending 
RCRA,  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA.  EPA's 
regulations  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  the  State 
was  authorized  to  permit. 

Now,  however,  under  section  3006(g) 
of  RCRA,  42  U.S.C.  6226(g),  the  new 
Federal  requirements  and  prohibitions 
imposed  by  the  HSWA  take  effect  in 
authorized  States  at  the  same  time  as 
they  take  effect  in  non-authorized 
States.  EPA  is  directed  to  carry  out 
those  requirements  and  prohibitions, 
including  the  issuance  of  full  or  partial 
permits,  in  authorized  States  until  the 
State  is  granted  authorization  to  do  so. 

As  a  result  of  HSWA,  there  will  be  a 
dual  State-Federal  regulatory  program  in 
South  Carolina.  To  the  extent  the 
authorized  State  program  is  una^ected 
by  the  HSWA,  the  State  program  will 
operate  in  lieu  of  the  Federal  program. 
EJPA  will  administer  and  enforce  the 
portions  of  the  HSWA  in  South  Carolina 
until  the  State  receives  authorization  to 
do  so.  Among  other  things,  this  will 
entail  the  issuance  of  Federal  RCRA 
permits  for  those  areas  in  which  the 
State  is  not  yet  authorized.  Once  the 
State  is  authorized  to  implement  a 
HSWA  requirement  or  prohibition,  the 
State  program  in  that  area  will  operate 
in  lieu  of  the  Federal  program.  Until  that 
time  the  State  will  assist  EPA's 
implementation  of  the  HSWA  under  a 
Cooperative  Agreement. 


Federal  HSWA  requirements  that  are 
more  stringent  than  the  State's  program 
apply  in  South  Carolina.  Any  State 
requirement  that  is  more  stringent  than 
a  Federal  HSWA  provision  also  remains 
in  effect.  (South  Carolina  is  not  being 
authorized  now  for  any  requirement 
implementing  the  HSWA.) 

EPA  has  published  a  Federal  Register 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  on  authorized  States.  Refer 
to  50  PR  2872-28755,  July  15, 1985. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities.  This  authorization 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
South  Carolina's  program,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the 
State.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Hazardous  waste,  Indian  lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal,  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006,  and 
7004(b)  of  the  Soid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926.  6974(b),  and 
EPA  Delegation  8-7. 

Dated:  November  5. 1985. 

Jack  E.  Ravan. 

Regional  Administrator. 

(FR  Doc.  85-26814  Filed  11-7-85;  8:45  am) 
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This  Section  oH  the  FEDEflAL  REGfSTER 
contains  notices  to  ttie  putjfKc  of  the 
propMed  ttsoanoe  of  rutes  and 
regutatens.  The  purpose  01  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  paitenpate  In  the  wto 
makng  prior  to  the  adoption  ot  ttie  *nai 
rules. 


DEPAIITMEMT  OF  AGMCULTURE 

AgricuMural  Atartoetiog  Sarvic* 

7  CFR  Part  1007 

Milk  in  the  Qeorgia  Marketing  Area; 
Proposed  Termination  of  Certain 
Provision  of  ttte  Order 

agency:  AgrkMltwai  Marketing  Service. 
IISDA. 

ACnOK  Proposed  Marketing  Service, 
USDA. 

SumnilT:  Tliis  notice  invites  written 
comments  on  a  proposal  to  terminate  (or 
suspend  for  12  months)  certain 
classffication  provisicns  of  the  Georgia 
milk  order.  The  proposed  action  would 
remove  the  glass  or  all-metai  container 
composition  restriction  in  the  Class  II 
classification  of  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetrcal^ 
scaled  containers.  Darrymen,  Inc.,  the 
proponent  of  the  proposed  action, 
indicates  that  the  termination  order  is 
needed  for  the  cooperative  to  be 
competitive  in  mariceting  a  new  dietary 
product  that  is  to  be  packaged  in  a 
hermetically  sealed  container  other  than 
glass  or  all-metal.  The  new  product 
"Nutri-Treat"  will  compete  with  similar 
products  that  are  packaged  in 
hermetically  sealed  glass  of  ail-metal 
containers.  Such  competing  products  are 
classified  as  Class  n  milk  products 
under  the  current  provisions  of  the 
order. 

DATE:  Comments  are  due  on  or  before 
November  25, 1985. 

ADDMESS:  Coraokents  (two  copies) 
should  be  filed  with  the  Dairy  Division. 
Agricultural  Ivlarketing  Service,  Room 
2968  South  Building,  U.,S.  Department  of 
Agriculture,  Washington.  D.C.  20250. 

Fom  FuirrHEit  information  contact: 

Robert  F.  Groene.  Marfceting  Specialist, 
Dairjr  Division,  Agricultural  Mariietrng 
Service.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20Z50, 
(2021 447-2089. 


SUPPLfMENTARY  MFOmiATION:  The 

Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaQ  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers. 

'    Notice  is  hereby  givtaa  that,  ptirsuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1SI37.  as 
amended  (7  US.C  801  eiseg,),  the 
termination  or,  alternatively,  a  12-iBonth 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of  milk 
in  the  Georgia  marketing  area  is  being 
considered: 

hi  i  1007.4Q(b|(4Mvi),  the  provision 
"glass  or  aU-neUl". 

AH  persons  who  want  to  send  writteo 
data,  views,  or  jB^gttmeats  about  the 
propjosed  termination  (or  suspecsion) 
should  send  ttvo  copie*  of  them  to  the 
Dairy  Division.  Agricultural  Marketing 
Service,  Room  2968  South  Building.  U.S. 
Department  of  AgriouUure,  Washington. 
D.C.  20250.  not  later  than  15  days  after 
the  publication  of  this  notice  in  the 
Fedetal  Register. 

The  comments  that  are  reviewed  will 
be  made  available  for  public  inspection 
in  the  Dairy  Divisaon  during  normal 
business  hoOTS.  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  termination  (or 
suspension)  wo*;^  classify  as  Dass  II 
milk  all  skim  milk  and  butterfat  in 
formulas  especially  prepared  for  mfant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  containers 
irrespective  of  the  compositioa  of  the 
container.  The  ordCT  now  lin»ts  the 
Class  II  classification  of  such  products 
to  those  products  that  are  packaged  in 
hermetically  sealed  glass  or  all-metal 
containers. 

The  proposed  terminatimi  (or  a  12- 
month  suspension)  of  this  container 
composition  limit  in  the  Class  II 
classification  of  dietary  products  was 
reqiwsted  by  Dairymen.  Inc.,  (DI).  The 
cooperative  supplies  a  large  portion  of 
the  maritet's  fluid  milk  needs  and 
operates  an  aseptically  processed  fluid 
milk  products  plant  at  which  the 
cooperative  intends  to  process  a  dietary 
product. 

Dairymen,  Inc.,  contends  the 
termination  of  the  provision  "glass  or 
all-metal"  in  the  Class  n  milk 


classification  of  dietary  products  is 
needed  in  order  for  a  dietary  product 
that  Dl  plans  to  package  at  its  UHT 
plant  at  Savannah.  Geoi^ia.  to  compete 
for  sales  with  similar  products  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers.  The  new  dietary  product  is 
to  be  called  "Nutri-Treat"  and  is 
intended  for  use  by  such  outlets  as 
nursing  homes,  hospitals  and  "Ideals  on 
Wheels."  According  to  the  cooperative, 
the  primary  competition  will  be  with 
other  dietary  products  that  are  packaged 
primarily  in  hermetically  sealed  all- 
metal  containers.  DI  states  that  these 
dietary  products  are  processed, 
packaged  and  distributed  by  such 
companies  as  Meade-}ohnsoo.  Ross 
Laboratories,  Weyth  Laboratories. 
Drackett  Products  Ca.  Conner  Foods 
and  Doyle  Pharmaceutitals.  In  most 
instances  the  competing  products  are 
not  processed  in  fluid  milk  plants 
regulated  under  Federal  milk  orders. 
Therefore,  comments  are  sought 
concerning  whether  the  aforementioned 
provision  should  be  terminated  or 
suspended. 

List  of  Sub)ecU  m  7  CFR  Part  nor 

Milk  marketing  orders.  Milk,  Dairy 
products. 

The  authority  citation  for  Part  1007 
continues  to  read  as  foQows: 

Authonly:  Sees.  1-ia  48  Slat  31,  as 
amended:  7  USXl.  601-S74. 

Signed  at  Washington.  D.C  Novemtier  S, 
1985. 

WilliMB  T.  Maafey 

Deputy  Administrator.  Marketing  Prognam. 
|FR  Doc.  85-26751  Filed  11-7— 85;  8:45  am) 

BILUNG  CODE  3410.«-«l 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  204 

Petition  To  Claaaily  Alian  aa 
Inunediate  Relath^e  of  a  Unitad  Stataa 
Citizen  or  as  a  Preference  Immigrant; 
the  Filing  of  Occupational  Preferenoa 
Petitions 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACtlOM:  Proposed  rule. 
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summary:  Currently,  in  the  case  of  a 
third  or  sixth  preference  visa  petition 
(except  for  an  occupation  listed  in 
Schedule  A),  the  filing  date  of  the  visa 
petition  is  construed  to  be  the  date  the 
application  for  labor  certification  was 
accepted  for  processing  by  an  office 
within  the  employment  system  of  the 
Department  of  Labor  (DOL).  The  filing 
date  establishes  the  alien's  priority  date 
for  visa  issuance  purposes.  Under  the 
proposed  rule  in  the  case  of  a  third  or 
sixth  preference  visa  petition  (except  for 
an  occuption  listed  on  Schedule  A),  the 
filing  date  will  be  construed  to  be  the 
date  the  request  for  a  labor  certification 
was  accepted  for  processing  within 
DOL's  employment  system,  provided 
that  the  petition  is  filed  with  the 
Immigration  and  Naturalization  Service 
(INS)  within  30  days  of  the  date  the 
labor  certification  is  approved.  If  the 
petition  is  not  filed  within  30  days  of  the 
date  the  labor  certification  is  approved, 
the  priority  date  will  be  the  date  the 
petition  is  properly  filed  with  the 
appropriate  office  of  the  Immigration 
and  Naturalization  Service.  If  the 
petition  is  properly  filed  within  the  30- 
day  filing  period,  but  must  be  returned 
for  more  information,  the  petitioner  will 
l>e  given  an  additional  30  days  to  supply 
the  necessary  data  and  refile  the 
petition.  If  the  petition  is  not  refiled 
within  30  days,  the  subsequent  filing 
date  will  become  the  new  priority  date. 
date:  Written  comments  will  be 
considered  if  received  on  or  before 
]iinuary  7, 1986. 

ADDRESS:  Please  submit  comments  in 
duplicate  to  the  Director.  Office  of 
Policy  Directives  and  Instructions, 
Immigration  and  Naturalization  Service. 
425 1  Street  NW..  Room  2011. 
Washington.  DC  20536. 
FOR  FURTHER  INFORMATIOM  CONTACT 

For  General  Information:  Loretta  J. 
Shogren.  Policy  Directives  and 
Instructions.  Immigration  and 
Naturalization  Service.  425  I  Street 
NW..  Washington.  DC  20536, 
Telephone:  (202)  633-3048 

For  Specific  Information:  Lloyd  W. 
Sutherland,  Immigration  Examiner, 
Immigration  and  Naturalization 
Service,  425  I  Street,  N'W.. 
Washington.  DC  20536,  Telephone: 
(202) 633-3240 

SUPPLEMENTARY  INFORMATION:  Under 

section  212(a)(14)  of  the  Immigration  and 
Nationality  Act  (the  "Act").  8  U.S.C. 
n82(a)(14),  certain  aliens  may  not 
obtain  an  immigrant  visa  for  entry  into 
the  United  States  to  engage  in 
permanent  employment  unless  the 
Secretary  of  Labor  has  issued  a  labor 
certification  stating  that  there  are  not 


sufficient  workers  who  are  able,  willing, 
qualified,  and  available  at  the  time  of 
application  for  a  visa  and  admission  to 
the  United  States  and  at  the  place  where 
the  alien  is  to  perform  such  skilled  or 
unskilled  labor,  and  that  the 
employment  of  such  aliens  will  not 
adversely  affect  the  wages  and  working 
conditions  of  similarly  employed 
workers  in  the  United  States. 

There  are  three  alien  immigrant 
classifications  which  require  a  labor 
certification.  These  are  the  third  and 
sixth  preference  and.  under  various 
circumstances,  non-preference 
classification  (203(a)(7)  of  the  Act.  8 
U.S.C.  1153).  For  third  and  sixth 
preference  applicants,  labor  certification 
applications  are  filed  by  employers  with 
a  state  employment  service  office  unless 
the  alien's  occupation  is  a  Schedule  A 
occupation  (precertified  by  the 
Secretary  of  Labor  as  in  short  supply  in 
the  United  States).  If  a  labor 
certification  is  issued  or  the 
beneficiary's  occupation  is  precertified, 
the  employer  (prospective  or  current) 
submits  an  immigrant  visa  petition  to  a 
district  office  of  the  Immigration  and 
Naturalization  Service  (INS).  Section 
203(c)  of  the  Act  (8  U.S.C.  1153(c)) 
provides  that  visas  shall  be  issued  under 
sections  203(a)  (1)  through  (6)  to  eligible 
immigrants  in  the  order  in  which  a 
petition  is  filed  on  behalf  of  each  such 
immigrant  with  the  Attorney  General  as 
provided  in  section  204  of  the  Act.  If  a 
preference  immigrant  visa  is 
immediately  available  when  the  petition 
is  approved,  the  alien  beneficiary  is 
issued  an  immigrant  visa  with  which  to 
enter  the  United  States  for  permanent 
residence  or,  under  certain 
circumstances,  is  permitted  to  adjust 
status  to  that  of  a  permanent  resident 
while  in  the  United  States.  If  a 
preference  immigrant  visa  number  is  not 
available  at  the  time  the  petition  is 
approved,  the  alien's  name  is  instead 
placed  on  a  waiting  list.  Petitions  are 
then  processed  for  permanent  residence 
status  by  date  filed.  Thus  the  filing  date 
has  come  to  be  known  as  the  "priority 
date". 

Originally  the  priority  date  was  based 
strictly  on  the  date  the  visa  petition  was 
filed  with  INS.  This  rule  was  changed, 
however,  because  for  a  number  of  years 
there  were  varying  backlogs  and 
processing  times  among  the  offices  of 
DOL's  employment  service  system.  This 
meant  that  some  alien  beneficiaries 
received  much  later  priority  dates  than 
other  aliens  even  though  their 
prospective  or  current  employers  had 
submitted  fully  documented  requests  for 
labor  certifications  on  earlier  dates.  In 
order  to  make  the  method  of  assigning 
priority  dates  fairer,  the  Service 


established  the  rule  that  the  filing  date 
would  be  construed  as  the  date  a 
qualified  employer  with  appropriate 
documentaition  first  submitted  an 
application  or  petition  to  an  agency  of 
government.  In  circumstances  requiring 
an  individual  labor  certification,  this 
means  the  date  the  application  for  a 
labor  certification  is  accepted  into  the 
DOL  employment  service  system.  When 
the  alien  beneficiary  is  entitled  to  a 
precertified  or  blanket  labor 
certification,  the  priority  date  is  the  date 
the  visa  petition  is  filed  with  INS. 

Congress  has  set  a  limitation  on  the 
number  of  immigrants  who  can  enter  the 
United  States  under  the  various 
preference  categories.  The  current 
numerical  limitation  for  third  and  sixth 
preference  is  27,000  each,  for  a  total  of 
54,000  per  year.  The  non-preference 
category  is  allocated  unused  visa 
numbers  from  other  preference 
categories.  Because  of  heavy  demand 
for  visa  numbers,  visa  numbers  are 
unavailable  for  the  non-preference 
classification.  There  is  also  high  demand 
for  visa  numbers  in  the  third  and  sixth 
preference  categories.  These  numbers 
are  issued  in  chronological  order  based 
upon  priority  date  (the  actual  or 
constructed  filing  date  of  the  visa 
petition  as  explained  above).  Currently, 
visas  are  being  issued  to  third 
preference  applicants  with  priority  dates 
earlier  than  December  1. 1984  for  most 
countries.  For  sixth  preference 
applicants,  the  date  is  January  1, 1984. 

Because  of  the  unavailability  of  visa 
numbers,  INS  has  noted  that  an 
increasing  number  of  aliens  work 
illegally  in  the  United  States  while  they 
wait  for  a  visa  number  to  become 
available.  Under  current  rules  in  some 
cases,  an  employer  who  intends  to 
petition  for  an  alien  holds  the  approved 
labor  certification  until  the  alien's 
priority  date  (that  is,  the  constructive 
date  based  on  filing  with  DOL)  is 
reached.  During  this  interim  period, 
which  could  be  as  long  as  several  years, 
the  alien  works  without  authority.  When 
the  alien's  priority  date  is  reached,  the 
petitioner  files  the  visa  petition  with  the 
required  labor  certification  attached.  At 
that  time,  INS  first  learns  that  the  alien 
beneficiary  has  been  illegally  employed 
in  the  United  States  for  an  extended 
period  of  time. 

The  proposed  rule  would  eliminate 
this  abuse  by  changing  the  method  of 
establishing  priority  dates  in  the  case  of 
third  and  sixth  preference  petitions.  The 
priority  date  would  be  the  date  the 
application  for  a  labor  certification  was 
acceptefi  by  an  office  within  the 
employment  service  system  of  the  DOL 
provided  a  preference  immigrant  visa 
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petition  was  filed  with  INS  within  30 
days  of  "approval  of  the  certification".  If 
the  visa  petition  is  filed  after  the  30 
days,  the  priority  date  would  be  the  date 
the  petition  was  actually  filed  with  the 
appropriate  INS  office.  If  the  petition 
must  be  returned  to  the  petitioner  for 
more  information,  an  additional  30  days 
will  be  given  to  refile  the  petition.  If  the 
petition  is  not  refiled  within  30  days,  the 
subsequent  filing  date  will  become  the 
new  priority  date.  This  will  also  apply  to 
blanket  labor  certificates  which  must  be 
returned  for  additional  information  or 
documentation. 

The  effect  would  be  that  in  order  to 
obtain  a  priority  date  based  on  the  date 
the  application  for  a  labor  certification 
was  accepted  for  processing  by  DOL, 
the  alien  beneficiary  will  have  to  be 
made  known  to  INS.  If  the  beneficiary 
was  out  of  status  or  would  go  out  of 
status  before  the  priority  date  is 
reached,  the  Service  would  then  have 
the  option  of  taking  appropriate 
enforcement  action.  The  employer  and 
alien  employee  who  conceal 
unauthorized  employment  by  delaying 
the  filing  of  the  visa  petition  would  not 
thereby  receive  more  favorable 
treatment  than  an  alien  who  does  not 
engage  in  unauthorized  employment  or 
one  who  in  essence  surrenders  himself 
by  having  the  employer  file  a  petition 
with  the  Service  at  the  time  a 
certification  is  issued.  The  Service 
considered  the  alternative  of  returning 
to  the  original  rule  that  the  priority  date 
be  based  in  all  cases  on  the  date  of  filing 
with  INS,  but  believes  that  since 
backlogs  currently  exist  at  some  DOL 
offices  the  proposed  rule  is  fairer. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  Of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Alien.  Petitions. 

Accordingly,  it  is  proposed  to  amend 
Chapter  I  of  Title  8  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  204— PEimON  TO  CLASSIFY 
AUEN  AS  IMMEDIATE  RELATIVE  OF  A 
UNITED  STATES  CITIZEN  OR  AS  A 
PREFERENCE  IMMIGRANT 

1.  The  authority  citation  for  Part  204 
continues  to  read  as  follows: 

Authority:  (Sees.  103,  204  and  212  of  the 
Immigration  and  Nationality  Act,  as  amended 
(8  U.S.C.  1103. 1124  and  1182). 

2.  in  §  204.1.  paragraph  (d)(2)  would  be 
revised  to  read  as  follows: 


S  204.1    PttMon. 

(d)  •  *  * 

(2)  Filing  date.  In  the  case  of  a  third  or 
sixth  preference  petition  (except  for  an 
occupation  listed  in  Schedule  A),  the 
filing  date  of  the  petition  within  the 
meaning  of  section  203(c)  of  the  Act 
shall  be  the  date  the  application  for 
labor  certification  was  accepted  for 
processing  by  an  office  within  the 
employment  service  system  of  the 
Department  of  Labor,  provided  the 
petition  is  filed  with  a  Service  office 
within  30  days  of  the  date  of  the 
approval  of  the  labor  certification.  If  the 
petition  is  filed  after  that  time,  the  filing 
date  shall  be  the  date  the  petition  is 
correctly  filed  with  appropriate 
documentation  at  a  Service  office.  In  the 
case  of  a  third  or  sixth  preference 
petition  for  an  occupation  listed  in 
Schedule  A,  the  filing  date  of  the 
petition  shall  be  the  date  it  was 
correctly  filed  with  appropriate 
documentation  at  the  Service  office.  If  a 
petition  must  be  returned  to  the 
petitioner  for  more  informaJion,  an 
additional  30  calendar  days  will  be 
allowed  to  refile  the  petition.  If  the 
petition  is  not  refiled  within  30  calendar 
days  the  subsequent  filing  date  will 
become  the  new  priority  date.  This 
policy  applies  to  petitions  supported  by 
individual  labor  certifications  and  for 
occupations  listed  in  Schedule  A: 
***** 

Dated:  October  25. 1985. 
Rkhard  E.  Norton, 

Acting  Associate  Commissioner. 
Examinations.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  85-26673  Filed  11-7-85;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Anhnal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
(Docket  Na  85-109] 

Change  In  Disease  Status  of  Chile 
Because  of  Foot-and-Mouth  Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  ru'e. 

summary:  This  document  proposes  to 
amend  the  regulations  in  9  CFR  Part  94 
by  adding  Chile  to  the  list  of  countries 
declared  to  be  free  of  rinderpest  and 
foot-and-mouth  disease.  Chile  was  not 
eligible  to  be  on  this  list  only  because  it 
was  infected  with  foot-and-mouth 
disease.  Data  furnished  to  the 
Department  establishes  that  foot-and- 


mouth  disease  has  now  been  eradicated 
from  Chile.  This  document  also  proposes 
to  add  Chile  to  the  list  of  countries 
which  are  declared  free  of  rinderpest 
and  foot-and-mouth  disease  and  from 
which  the  importation  of  meat  and  other 
animal  products  into  the  United  States  is 
subject  to  special  restrictions.  The  effect 
of  this  action  would  be  to  allow  the 
importation  of  cattle,  sheep,  other 
ruminants,  or  swine,  or  fi-esh.  chilled,  or 
frozen  meats  of  such  animals  into  the 
United  States  from  Chile  under  certain 
restrictions. 

date:  Written  comments  must  be 
received  on  or  before  December  9, 1985. 
ADDRESSES:  Written  comments 
concerning  this  proposed  rule  should  be 
submitted  to  Thomas  O.  Gessel. 
Director.  Regulatory  Coordination  Staff, 
APHIS.  USDA.  Room  728.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Commerfts 
should  state  that  they  are  in  response  to 
Docket  Number  8&-109.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  RfRTHER  INFORMATION  CONTACT: 
Dr.  Allan  A.  Furr,  Import-Export 
Animals  and  Products  Staff.  VS.  APHiS. 
USDA.  Room  846,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
(301)  436-^170. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  94 
(referred  to  below  as  the  regulations), 
among  other  things,  regulate  the 
importation  into  the  United  States  of 
specified  animals  and  animal  products 
in  order  to  prevent  the  introduction  of 
various  diseases,  including  rinderpest 
and  foot-and-mouth  disease,  into  the 
United  States. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  foot-and- 
mouth  disease  exists  in  all  countries  of 
the  world,  except  those  countries  listed 
in  §  94.1(a)(2).  This  document  proposes 
to  add  Chile  to  the  list  of  countries  in 
§  94.1(a)(2)  declared  to  be  free  of 
rinderpest  and  foot-and-mouth  disease. 

Chile,  which  does  not  have  rinderpest, 
has  not  had  a  case  of  foot-and-mouth 
disease  for  more  than  one  year  (since 
May  1984).  It  is  the  policy  of  Veterinary 
Services,  Animal  and  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture  (VS.  APHIS, 
USDA),  to  declare  those  countries  free 
of  foot-and-mouth  disease  where  there 
has  been  no  case  of  the  disease  reported 
for  the  previous  one-year  period.  In 
accordance  with  this  policy,  and  after 
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review  of  all  pertinent  information  and 
documents  submitted  by  the  authorities 
of  Chile,  APHIS  has  concluded  that 
Chile  qualifies  for  listing  in  5  94.1(a)(2) 
of  the  regulations  as  a  country  declared 
to  be  free  of  rinderpest  and  foot-and- 
mouth  disease. 

This  document  also  adds  Chile  to  the 
list  in  §  94.11(a)  of  countries  free  of 
rinderpest  and  foot-and-mouth  disease 
which  are  subject  to  special  restrictions 
on  the  importation  of  their  meat  and 
other  animal  products  into  the  United 
States.  The  regulations  in  §  94.11 
provide  that  countries  free  of  rinderpest 
and  foot-and-mouth  disease  are  subject 
to  special  restrictions  on  the  importation 
of  their  meat  and  other  animal  products 
info  the  United  States  if  they 
supplement  their  national  meat  supply 
by  the  importation  of  fresh,  chilled,  or 
frozen  meat  of  ruminants  or  swine  from 
countries  that  are  designated  in  9  94.1(a) 
to  be  infected  with  rinderpest  or  foot- 
and-mouth  disease;  or  have  a  common 
land  border  with  countries  designated 
as  infected  with  rinderpest  or  foot-and- 
mouth  disease;  or  import  ruminants  or 
swine  from  cotmtries  designated  as 
infected  with  rinderpest  or  foot-and- 
mouth  disease  under  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States.  Chile 
has  common  land  borders  with  Peru, 
Bolivia,  and  Argentina.  These  are  all 
countries  designated  in  §  94.1(a)(1)  of 
the  regulations  as  countries  in  which 
rinderpest  or  foot-and-mouth  disease 
exists.  In  addition.  Chile  imports  live 
animals  from  these  countries  under 
conditions  less  restrictive  than  would  be 
acceptable  for  importations  into  the 
United  States.  Thus,  even  though  this 
document  proposes  to  designate  Chile 
as  free  of  rinderpest  and  foot-and-mouth 
disease,  the  meat  and  other  animal 
products  produced  in  Chile  may  be 
commingled  with  the  meat  and  other 
animal  products  produced  from  an 
infected  country,  resulting  in  an  undue 
risk  of  introducing  rinderpest  or  foot- 
and-mouth  disease  into  the  United 
States.  Therefore,  it  is  proposed  that 
meat  of  ruminants  or  swine  and  other 
animal  products  from  Chile  be  imported 
into  the  United  States  only  under  the 
restrictions  specified  in  §  94.11  of  the 
regulations. 

The  effect  of  this  proposed  rule  would 
be  to  allow  cattle,  sheep,  and  other 
ruminants,  and  swine  &om  Chile,  and 
the  meat  of  such  ruminants  and  swine  to 
be  imported  into  the  United  States  under 
the  applicable  provisions  of  Part  94  of 
the  regulations. 


Executive  Order  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  v^tb  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  prof>osed  rule,  if 
adopted,  would  not  have  a  significant 
e^ect  on  the  economy;  would  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  have  a  significant  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

It  is  anticipated  that,  if  this  proposal  is 
adopted,  the  cattle,  sheep,  other 
ruminants,  swine,  or  fresh,  chilled,  or 
frozen  meats  of  such  animals  offered  for 
importation  into  the  United  States  from 
Chile  would  be  less  than  one  percent  of 
such  animals  and  products  imported 
into  the  United  States. 

Under  the  circumstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requh^s  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock  & 
livestock  products.  Meat  &  meat 
products.  Milk.  Poultry  and  poultry 
products.  African  Swine  Fever,  Exotic 
Newcastle  Disease,  Foot-and-Mouth 
Disease.  Fowl  pest.  Garbage,  Hog 
cholera.  Rinderpest.  Swine  vesicular 
disease. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  <FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS). 
AFRICAN  SWINE  FEVER.  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

Accordingly,  it  is  proposed  to  amend  9 
CFR  Part  94  as  follows: 


1.  The  authority  citation  for  Part  94 
would  continue  to  read  as  set  forth 
below: 

Authority:  7  U.S.C.  147a.  ISOee.  161. 162, 
450;  19  U.&C.  1306. 21  U.S.C.  111.  114a,  134a. 
134b,  134c,  and  134f;  iZ  U.S  C.  4331.  4332.  7 
CFR  2.17,  Z.SI,  and  371.2(d). 

§94.1    [Anwndmi] 

2.  In  §  94.1,  paragraph  (aU2)  would  be 
amended  by  inserting  "Chile," 
immediately  after  "Qiannel  Islands,". 

§94.11    (AnMfKtotf) 

3.  In  §  94.11,  paragraph  (a)  would  be 
amended  by  inserting  "Chile," 
immediately  after  "Channel  Islands.". 

Done  at  Washington.  D.C.,  this  Sth  day  of 
Novejnber  19B5. 

|.K.AtweU. 

Deputy  Administrator.  Veterinary  Ser\'ices. 
(FR  Doc.  85-26766  Filed  11-7-65:  8:45  am] 

BtlXmO  COOE  M10-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administratk>n 

14  CFR  Part  39 

[Docket  Na  85-ANE-34.) 

Airworthiness  Directives:  Pratt  & 
Whitney  (PW)  JTaD-4,  -1A,  -IB,  -7, 
-7A,  -7B,  -9,  -9A,  -11,  -15,  -15A,  -17, 
-17A,  -17R,  and  -17AR  Turfoofan 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnOfR  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  supersede  a  telegraphic 
airworthiness  directive  (TAD)  T85-17- 
51  and  would  require  ongoing  inspection 
of  combustion  chambers  on  certain  PW 
JT8D  engines.  TAD  T85-17-51  required 
inspection  of  certain  part  number  (P/N) 
combustion  chambers  on  JT8D-15 
engines  not  being  operated  under  an 
engine  condition  monitoring  (ECM) 
program.  After  issuing  TAD  T85-17-51. 
the  FAA  determined  that  other  engine 
models  of  the  same  type  design  could 
develop  combustion  chamber  cracking 
and  distress  leading  to  a  possible 
combustion  case  rupture  which 
precipitated  issuance  of  the  TAD. 
Therefore,  amended  TAD  T85-17-51  Rl 
was  issued  that  applied  to  all  )T8D-1 
through  -17AR  model  engines 
incorporating  any  P/N  of  combustion 
chamber  except  P/Ns  5001958-02  and 
5001959-02.  Further  investigation  has 
revealed  that  the  compliance 


Federal  Register  /  Vol.  50>  No.  217  /  Friday.  November  8,  1985  /  Proposed  Rules 46445 


requirements  of  TAD  T85-17-51  Rl  may 
not  fully  preclude  combustion  chamber 
failure. 

The  proposed  AD  would  supersede 
the  TAD  and  require  initial  and 
repetitive  inspection  of  combustion 
chambers  on  engines  operated  with  or 
without  an  ECM  program.  Unlike  the 
TAD  where  inspection  was  not  required 
when  using  ECM,  this  proposal  would 
require  inspection  of  all  engines 
regardless  of  ECM;  however,  a  higher 
threshold  time  before  initial  inspection 
would  be  applied  to  engines  using  ECM. 
Additionally,  the  proposed  AD  would 
limit  future  combustion  chamber 
circumferential  crack  weld  repair  to  a 
maximum  single  crack  and  a  cumulative 
crack  length. 

DATES:  Comments  must  be  received  on 
or  before  January  14, 1988. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  85-ANE-34, 
12  New  England  Executive  Park, 
Burlington,  MA  01803;  or  delivered  in 
duplicate  to  Room  No.  311  at  the  above 
address. 

Comments  delivered  must  be  marked: 
Docket  No.  85-ANE-34. 

Comments  may  be  inspected  at  the 
New  England  Regional  Office,  Office  of 
the  Regional  Counsel,  Room  No.  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  Monday  through  Friday,  except 
Federal  holidays. 

The  applicable  service  bulletin  (SB) 
may  be  obtained  from  Pratt  &  Whitney, 
Publication  Department,  P.O.  Box  611, 
Middletown,  Connecticut  06457. 

A  copy  of  the  SB  is  contained  in  Rules 
Docket  No.  84-ANE-34,  in  the  Office  of 
the  Regional  Counsel,  New  England 
Region,  and  may  be  examined  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
]im  Jones,  Engine  Certification  Branch, 
ANE-141,  Engine  Certification  Office, 
Aircraft  Certification  Division,  New 
England  Region.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  telephone  (617) 
273-7121. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  may  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 


or  before  the  closing  date  for  comments 
will  be  considered  by  the  Director 
before  taking  action  on  the  proposal 
rule.  The  proposed  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received. 

Commenters  are  specifically  invited 
on  the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  85-ANE-34".  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter. 

On  August  28, 1985.  TAD  T85-17-51 
was  issued  and  made  applicable  to  PW 
]T8I>-15  turbofan  engines  incorporating 
P/N  778714  and  778715  combustion 
chambers,  and  which  were  not  operated 
under  the  ECM  program.  The  TAD 
required  inspection  of  combustion 
chambers  for  cracking,  deterioration  and 
misalignment.  The  TAD  was  necessary 
to  preclude  uncontained  combustion 
case  rupture  resulting  from  combustion 
chamber  distress  and  subsequent 
impingement  of  hot  combustion  gases  on 
the  combustion  case  inner  wall,  which 
in  one  instance  resulted  in  aircraft 
destruction. 

Further  investigation  since  the 
issuance  of  TAD  T85-17-51  indicated 
that  the  condition  was  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  incorporating  certain 
additional  P/N  combustion  chambers. 
There  had  been  eight  incidents  of 
combustion  chamber  distress  resulting 
in  fracture  of  the  outer  combustion  case, 
and  in  four  cases  liberation  of 
combustion  section  hardware. 
Consequently,  the  TAD  was  amended 
on  September  25, 1985,  by  TAD  T85-17- 
51  Rl  to  include  all  JT8D-1  through- 
17AR  models  with  any  P/N  combustion 
chambers  except  P/Ns  5001958-02  and 
5001959-02.  Limited  service  experience 
on  the  newer  reduced  emission 
combustion  chambers,  P/Ns  6001958-02 
and  5001959-02,  does  not  indicate  a 
need  to  include  those  P/Ns  in  the  AD  at 
this  time. 

Additional  data  have  been  gathered 
and  analyzed  since  issuance  of  the 
amended  TAD.  The  FAA  has  concluded 
the  following: 


(a)  ECM  programs  are  not  sufficient 
by  themselves  to  preclude  significant 
combustion  chamber  deterioration. 

(b)  The  rate  of  deterioration  of 
combustion  chambers  is  dependent  on  a 
number  of  factors  such  as: 

(1)  The  modification  standard  of  the 
chamber. 

(2)  The  age  of  the  chamber.  ' 

(3)  The  type  and  extent  of  repairs  on  a 
chamber. 

(4)  The  environment  that  the  chamber 
is  operated  In  which  is  a  function  of  the 
engine  model,  aircraft  type  and  flight 
profile. 

(c)  The  radiographic  inspection 
techniques  referenced  in  the  TAD  as  an 
approved  alternate  means  of  compliance 
have  proven  to  be  ineffective. 

(d)  Radiographic  inspection  methods 
in  general  for  this  application  are  hi^ly 
sensitive  to  the  operator's  experience 
level  and  technique. 

As  a  result  of  the  addition  data  a 
compliance  schedule  was  established  to 
preclude  combustion  chambers  cracking 
and  distress  leading  to  possible  outer 
combustion  case  rupture.  Since  this 
condition  is  likely  to  exist  or  develop  in 
engines  of  the  same  tjrpe  design,  the 
proposed  AD  would  supersede  TAD 
T85-17-51  Rl  and  be  made  apphcable  to 
all  JT8D-1  through-17AR  model  engines 
incorporationg  any  P/N  of  combustion 
and  chambers  except  P/Ns  5001958-02 
and  5001959-02.  The  proposed  AD 
would  be  applicable  to  engines  being 
operated  widi  or  without  an  ECM 
program.  Experience  has  shown  that 
certain  minimum  criteria  must  be 
applied  to  ECM  programs  to  ensure 
maximum  effectiveness.  These  criteria 
are  defined  in  the  proposed  AD. 
This  AD  requires  inspection  of 
combustion  chambers  in  accordance 
with  PW  SB  5639.  The  inspection  may  be 
conducted  by  either  radioisotope, 
borescope,  or  removing  the  outer 
combustion  case  and  visually 
inspectiong,  as  described  in  PW  SB  5639. 
Procedures  for  other  radioisotope 
inspection  of  combustion  chambers  in 
assembled  engines  which  have  been 
approved  by  the  manager.  Engine 
Certification  Office,  New  England 
Region,  will  be  considered  equivalent 
means  of  radioisotope  inspection.  The 
radiographic  procedures  that  were 
referenced  in  the  TAD  are  not 
considered  equivalent  means  for  this 
AD.  Due  to  the  sensitivity  of 
radioisotope  inspection  to  the  operators' 
procedure  and  experience  level 
extensions  to  the  repetitive  inspection 
intervals  for  radioisotope  inspection  will 
be  granted  by  the  Manager,  Engine 
Certification  Office,  New  England 
Region,  through  an  FAA  maintenance 
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inspector,  to  operators  who  can 
demonstrate  inspection  accuracy 
commensurate  with  the  amount  of 
extension  requested. 

The  AO  would  not  pennit  combustion 
chamber  weld  repair  in  any  one  liner  of 
individial  circumferential  cracks  greater 
than  3  inches,  or  cumulative 
circumferential  cracking  greater  than  4 
inches,  or  cumulative  circumferential 
cracking  between  3  and  4  inches  with 
less  than  3  inches  separation  between 
cracks. 

Coochuiort 

The  FAA  has  determined  that  this 
proposed  regulation  involves  5,750  PW 
)T8D  domestic  engines  at  an 
approximate  first  year  cost  of  $56.7 
million  and  an  annual  cost  of  $1.5 
million  thereafter.  It  is  also  deterinined 
that  few.  if  any  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  the  rule 
a^ects  only  operators  using  aircraft  in 
which  IT8D  engines  are  installed,  none 
of  which  are  believed  to  be  small 
entities.  Therefore,  1  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtaind  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

ADthorit>-:  49  U.S.C.  1354(a).  1421  and  1423: 
49  use  106(g)  (Revised.  Pub.  L.  97-449. 
|anuar>'  12. 1983);  and  14  CFR  11.85. 

2.  By  adding  the  following  new  AD: 

Pratt  &  Whitney: 

Applies  to  Pratt  &  Whitney  (PE)  fTBD-l, 
-lA.  -IB,  -7.  -7A.  -7B.  -9.  -9A.  -11.  -15.  -15A. 
-17.  -17A.  -17R.  and  -17AR  turlrafan  engines. 

Compliance  is  required  as  indicated  unless 
already  accooiphshed. 

To  prevent  outer  combustion  case  rupture 
due  to  cracking  and  distress  of  combustion 


chambers  and  subsequent  impingement  of 
combustion  gases  on  the  case  inn«f  wail, 
inspect,  and  remove  and  repair  as  necessary, 
any  P/N  combustion  chambers,  except  P/Ns 
500195&-02  and  5001959-02.  in  accordance 
with  PWA  SB  5639  or  FAA  approved 
equivalent  means  per  the  following  schedule: 

(a)  All  combustion  chambers,  regardless  of 
their  class,  must  be  inspected  initially  within 
the  next  1.000  hours  or  1.000  cycles  time  in 
service  (TIS),  whichever  occurs  first;  or  in 
accordance  with  their  respective  threshold 
requirements  of  paragraph  (b)  or  (c)  below, 
whichever  occurs  later. 

(b)  On  engines  being  operated  under  an 
ECM  program,  inspect  the  combustion 
chambers  in  accordance  with  the  following 
intervals: 

(1)  Class  l/t  chambers  on  or  before  11.000 
hours  or  9,000  cycles  time  since  new  (TSN)  or 
time  since  Kner  replacement  (TSLR) 
whichever  occtirs  first, 

(2)  Class  IB  chambers  on  or  before 
9.000  hours  or  7,500  cycles  TSN  or  TSLR, 
whichever  occurs  first. 

(3)  Class  IIA  chambers  on  or  before  8.500 
hours  or  6,000  cycles  time  since  repair  (TSR). 
whichever  occars  first 

(4)  Class  IIB  chambers  op  or  before  7.000 
hours  or  5,000  cycles  TSR,  whichever  occurs 
Tirst 

(5)  Class  111  chambers  on  or  before  4.500 
hours  or  3.000  cycles  TSR.  whichever  occurs 
first. 

(6)  Thereafter,  chambers  must  be 
reinspected  at  intervals  as  specified  in  the 
acceptance  criteria  paragraph  (d)  below. 

(c)  On  engines  not  being  operated  under  an 
ECM  program,  inspect  the  combustion 
chambers  in  accordance  with  the  following 
intervals: 

(1)  Class  lA  chambers  on  or  before  9,000 
hours  or  6,500  cycles  TSN  or  TSLR. 
whichever  occurs  first. 

(2)  Class  IB  chambers  on  or  before  7,000 
hours  or  5,000  cycles  TSN  or  TSLR, 
whichever  occurs  first. 

(3)  Class  IIA  chambers  on  or  before  6.500 
hours  or  5,000  cycles  TSR,  whichever  occurs 
first. 

(4)  Class  IIB  chambers  on  or  before  5,000 
hours  or  4,000  cycles  TSR,  whichever  occurs 
first. 

(5)  Class  Hi  chambers  on  or  before  3,500 
hours  or  2,000  cycles  TSR.  whichever  occurs 
first. 

(6)  Thereafter,  chambers  must  be 
reinspected  at  intervals  as  specified  in  the 
acceptance  criteria  paragraph  (d)  below, 

(d)  Reinspect  combustion  chambers 
previously  inspected  per  paragraph  (a),  (b).  or 
(c)  above  in  accordance  with  the  following 
intervals: 

(1)  If  the  combustion  chaml>er  was 
inspected  by  Iwrescope  or  by  removing  the 
outer  combustion  case  and  visually 
inspecting,  reinspect  as  follows: 

(i)  Any  class  chamber  except  Class  IH.  with 
3  inches  or  less  cumulative  circumferential 
cracking  in  any  one  liner,  reinspect  within  the 
next  3,000  hours  or  2.000  cycles  TIS, 
whichever  occtirs  first. 

(ii)  Class  III  chambers  with  3  inches  or  less 
cumulative  circumferential  cracking  in  any 
one  liner,  reinspect  within  the  next  2.000 


hours  or  1.500  cycles  TIS,  whichever  occurs 
first. 

(iii)  Any  class  chamber  with  greater  than  3 
inches  but  less  than  or  equal  to  6  inches 
cumulative  circumferential  cracking  in  any 
one  liner,  reinspect  within  the  next  1.500 
hours  or  1.000  cycles  TIS,  whichever  occurs 
first. 

(iv)  Any  class  chamber  with  greater  than  6 
inches  but  less  than  or  equal  to  8  inches 
cumulative  circumferential  cracking  in  any 
one  liner,  reinspect  within  the  next  250  hours 
or  200  cycles  TIS.  whichever  occurs  first. 

(v)  Any  class  chamber  with  greater  than  8 
inches  cumulative  circumferential  cracking  in 
any  one  liner,  remove  from  service  prior  to 
further  flight. 

(vi)  Any  class  chamber  with  axial 
misalignment  of  adjacent  cross-ovei  tubes 
from  0.150  inch  to  0,250  inch,  reinspect  within 
the  next  50  hours  or  50  cycles  TIS.  whichever 
occurs  first. 

(vii)  Any  class  chamlier  with  axial 
misalignment  of  adjacent  cross-over  lubes 
greater  than  0.250  inch,  remove  from  service 
prior  to  further  flight. 

(2)  If  the  combustion  chamber  was 
inspected  using  the  radiosotope  procedure, 
reinspect  as  follows: 

(i)  Any  class  chamber  with  indicated  2 
inches  or  less  cumulative  circumferential 
cracking  in  any  one  liner,  reinspect  with  the 
next  1,500  hours  or  1.000  cycles  TIS, 
whichever  occurs  first. 

(ii)  Any  class  chamber  with  indicated 
greater  than  2  inches  but  less  than  or  equal  to 

3  inches  cumulative  circumferential  cracking 
in  any  one  liner,  reinspect  with  the  next  250 
hours  or  200  cycles  TIS.  whichever  occurs 
first. 

(iii)  Any  class  chamber  with  indicated 
greater  than  3  inches  cumulative 
circumferential  cracking  in  any  one  liner, 
remove  from  service  prior  to  further  flight. 

(iv)  Any  class  chamber  with  axial 
misalignment  of  a djacenT  cross-over  tubes 
from  0.150  inch  to  0.250  inch,  reinspect  within 
the  next  SO  hours  or  50  cycles  TIS.  whichever 
occurs  first. 

(v)  Any  class  chamber  with  axial 
misalignment  of  adjacent  cross-over  tubes 
greater  than  0.2SD  inch,  remove  from  service 
prior  to  further  flight. 

(e)  Combustion  chambers  removed  from 
service  may  not  be  weld  repaired  if  any  of 
the  following  crack  indications  are  present  in 
any  one  hner 

(1)  Individual  circumferential  cracks 
grea'er  than  3  inches. 

(2)  Cumulative  circumferential  cracking 
greater  than  4  inches. 

(3)  Cumulative  circumferential  cracking 
greater  than  3  inches  but  less  than  or  equal  to 

4  inches  and  with  less  than  3  inches 
circumferential  separation  between 
individual  cracks. 

Notes: 

(1)  Classification  of  combustion  chambers 
must  be  supported  by  repair  documentation. 
For  the  purposes  of  this  AD  the  combustion 
chamber  classifications  are  defined  as 
follows: 

Class  lA — First  run  chambers  or  non  first 
run  chambers  which  have  had  at  least  the 
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numbdra  2  thmtigh^  liners  rcplaoed  as 
dcscribaJ  in  PW  SB  5639  with  new  materials 
and  do  not  have  »ay  wekl  repairs  on  those 
linnr  segments.  Class  lA  chambers  have  at 
least  the  numbers  2  through  5  tiners  coated 
internally  with  Magnesium  Zirconale  heat 
rcsisUral  coatnif. 

Class  IS — Sucae  us  CUss  lA  except  wilhuut 
the  Magnsium  Zirconale  heat  resistant 
coating. 

Class  HA — Non  first  run  chambers 
incorporating  either  SB  S292,  or  SB  5199.  or  an 
existing  2  to  3  imer  sesfn  wrth  a  fusion  weld 
overlay,  or  a  new  2  ta  3  imer  seatn  tweld 
without  B  fusion  weld  ovcrJa^';  and  wilb 
cither  a  patch  repaic  or  repair  by  liner 
replaoemenl  less  than  thai  of  Class  lA.  or 
•  circumffirential  weld  repaired  cratHcs  of  3 
inches  or  Jess.  Class  ILA  chambers  ha  ve  at 
least  the  numbers  Z  through  5  liners  coaled 
inlern;i]I\  wiih  M<igneswiii  Zirconate  lieat 
resistant  coating. 

Class  ICB— Same  as  Class  llA  e)*cepl 
without  the  Magnesium  Zirconate  hpat 
resistant  coating. 

Gassa  II! — AH  chambers  with  Knpr  repairs 
that  are  not  documented  as  Classes  TA,  IB, 
II A.  orin  and  dhambers  specificatly 
including  indiv)d«taJ  circumfemrtial  weld 
rnp.iired  cracks  greattT  than  a  inches. 

(2)  For  the  purpose  of  this  AD  an  ECM 
program  is  defined  as  PW  ECM-1  or  ECM-U 
or  F.'VA  approved  equivalent  and  including 
the  folloiving  criteria: 

(a)  At  least  one,  but  twt  to  exceed  three, 
stabilized  data  points  obtained  per  engine  per 
day  with  no  lapse  in  data  of  more  tlvin  two 
operating  days. 

|!))  Tronding  data  review  oinducted  on  a 
daily  basts  by  a  qualified  analysl. 

(c)  Corrective  action  on  ECM  deviations 
taken  within  72  hours. 

(d)  A  mtnimom  of  30  stabilized  data  points 
is  nneded  ♦©  establish  an  adequate  trend 
buse. 

(,3)  The  radiographic  inspection  technique 
referenced  in  TAD  T8S-17-51  Rl  as  an 
approved  alternate  nu>Ans  of  canpllance,  is 
not  considered  an  equivalent  meant  of 
compliance  with  this  AD. 

|t)  Combustion  ch*imbers  which  are 
lemovedfrom  service  prematurely.  in.>pccted 
in  accordance  with  this  A13,  and  that  do  not 
require  repair,  may  be  returned  to  service  to 
continue  Idieir  run  to  the  apjwopriale  initial 
inspection  thresbold  at  the  upphcable 
ref>etitiv«  inspection  infervitl  whichever  is 
areater. 

(5)  Magnesium  Zirconate  heat  resistant 
coaling  is  applied  in  accordance  with  the 
IT8D  Restructured  Engine  Manual  P/N 
481762,  Cfiapter  72-41-14,  Repair  Number  28. 
To  meet  the  requM-ement  forMagnesimn 
Zirconate  in  a  given  combustion  chamber 
classification  the  coatii^  must  have  been 
completely  renewed  at  that  repair  rather  than 
locally  patched. 

|6)  PWA  All  Operators  Wire  Number 
JT8D/72-41/PSE;  JKS:  5-«-23-L  dated  August 
23, 1985,  and  Flight  Operations  Engineering 
Report  Number  RFT5-a-30-l,  dated  August 
30. 1985.  contams  further  information  relevant 
to  combustion  chamber  ^finfress  and  the 
symptoms  which  manifest  thentselves  as  a 
result  of  «.\cessive  coBibastkm  chamber 
cracking  and  misaligBmetrt. 


Aircraft  may  be  fierricd  w  »coord*nce  with 
the'proviwsMs  of  FAR*  21  .W7  and  21.HI9  to  a 
base  «^iere  (he  AO  caa  be  aooonipfisHed. 

Upon  request  of  an  owner  or  operator,  an 
equivalent  means  of  compliance  with  the 
requirements  of  this,AD  may  be  approved  by 
the  Manager.  Engine  Cert tfica lion  QSkx. 
New  England  Region.  12  New  England 
Executive  Park.  Burlington.  Massachusetts 
01803. 

Upon  submiasiaB  of  SMbslantiatmg  data  by 
an  owner  or  operator  throw^  an  FAA 
maintenance  iBspector.  the  Manager.  Engine 
Certifkatno  Office.  New  England  Region. 
may  adjust  the  oompliaoce  line  specified  in 
this  AD. 

The  FAA  wUl  request  tb^  pecmiasiun  of  the 
Federal  Register  to  iftcorporate  by  reference 
the  manufacturer's  SB  identified  and 
described  in  this  document. 

This  AD  supersedes  TAD  Ta5-17-Sl  Rl. 

Issued  in  Burlington.  Massachusetts,  on 
October  31, 1985. 

Robed  E.  Whittington, 

Director,  New  England  Region. 

(FR  Doc.  85-26721  Filed  11-7-86;  «:46  amj 
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14  CFR  Part  71 

I  Airspace  Docket  No.  85- AEA-2  ] 

Proposed  Alteration  of  Control  Zone; 
Fort  Eustis,  VA 

agency:  Federal  Aviatiea 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  Thi«  notice  pitiposes  to  alter 
tbe  pubJi&bed  description  at  Fort  Ba«tis, 
VA,  to  reflect  minor  adjustments  to  the 
paratnetei^  of  the  control  zone.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  a  new  NDB 
Ranway  14  irtstrument  approat* 
procedures  (NDB  RWY  14  and  Copier 
NDB  136')  in  instrument  conditions  from 
other  aircraft  operating  under  visual 
weather  conditions  in  controlled 
airspace. 

DATE:  Comments  must  be  received  on  or 
before  December  9. 1965. 
AODflESSEt:  Send  comments  on  the 
proposal  in  triplicate  te:  Joseph  Kelley, 
Acting  Manager,  Airspace  and 
Procedures  Branch,  ,^A-530,  Federal 
Aviation  Adminifftratjon,  Docket  85- 
AEA-2,  Fitrgerald  Federal  Building 
(formerly  Federal  Building^,  }ohn  F. 
Kennedy  International  Airport.  Jamaica, 
New  York  11430. 

The  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviaition  Administration, 
Fitzgerald  Federal  Building  (formerly 
Federal  Buikling).  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  iafonnal  docket  may  also  be 
examined  diuirig  normal  business  hours 


in  the  Airspace  and  Procedures  Branch, 
AEA-530,  Air  Tra/fic  Divwioau  Federal 
Aviation  Adnuiuatratioa.  Fitzgerald 
Federal  Building.  JJ^JC  Interaatioiiai 
Airport  Jamaica,  New  York  11430: 
Telephone:  (71S)  «17-122Il 

FOR  FURTHER  INFORMft-nON  CONTACr 

Joseph  Kelley,  Airspace  and  Procedures 
Branch.  AEA-530.  Ah- Traffic  Division. 
Federal  Avialion  Administration, 
Fitzgerald  Federal  Building.  J.F.K. 
International  Airport,  Jamaica.  New 
York  11430:  Telephone:  (718)  917-122&. 

SUPPLBNENTMiy  MFOMMTiON:  Tbe 

development  of  these  proceduces 
requires  that  the  FAA  alter  the  control 
zone  to  insure  that  the  plrocedure  will 
be  contained  wit^tn  txrateolled  airspace. 
The  miaifiiuB  descent  altjtades  for  these 
procedunes  kave  been  established  below 
the  floor  of  the  700-foot  controlled 
airspace.  Aeconauttcal  nape  and  charts 
will  reflect  tbe  defiiied  eree  w4iic}i  wiH 
enable  other  aircraft  to  cirtaunnavtgate 
the  area  in  ordr  to  comply  with 
applicable  vistral  flight  rules. 

Comments  lavitad 

Interested  parties  are  invited  lo 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argtnnents  as  they  may  desbe. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  su^estions 
presented  are  particularly  helpful  in 
developirig  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory.,  eooaoffiic.  environaiental. 
and  energy  aspects  of  tbe  proposal. 
Communications  should  identify  the 
airsp2ice  docket  and  be  suboutted  in 
triplicate  Lo  tibe  address  listed  above. 
Comnienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-adcfaeasedi.  stamped 
postcard  on  -which  the  foUowmg 
statemtent  is  made:  "Comments  to 
Airspace  Doc^t  No.  OS-AEA-a."  Tbe 
postcard  will  be  date/time  stamped  and 
returned  to  the  coBKnenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  oa 
the  proposed  rule.  The  proposal 
contained  in  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closhig  date 
for  comments.  A  report  summarizrng 
each  substantive  poWic  contract  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  m  the  docket. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
Regional  Counsel.  AEA-7.  Federal 
Aviation  Administration.  Fitzgerald 
Federal  Building  (formerly  Federal 
Building).  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  5  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  control  zone  at 
Fort  Eustis.  VA.  to  ensure  segregation  of 
aircraft  using  a  new  NDB  Runway  14 
instrument  approach  procedures  (NDB 
RWY  14  and  Copter  NDB  136°)  in 
instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7460.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  28, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Control  zones.  Aviation  safety. 
The  Proposed  Amendment 

PART  71— {AMENDEDJ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  audiority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69 

§71.171    [Anrnxted] 

2.  Section  71.171  is  amended  as 
follows: 

Fort  Eustis.  VA  (REVISED] 

That  airspace  within  a  5-inile  radius  of 
Felker  AAF.  Fort  Eustis.  VA  (lat.  37*07'45'N.. 
long.  76*38'45'W.),  and  within  3  miles  each 
side  of  the  316*  bearing  from  the  Felker  NDB, 
extending  from  the  5-miie  radius  zone  to  8.5 
miles  northwest  of  the  NDB.  excluding  the 
portion  that  coincides  with  the  Newport 
News.  VA  control  zone.  This  control  zone  is 
effective  during  specific  times  established  in 
advance  by  Notice  to  Airmen.  The  effective 
dales  and  limes  will  thereafter  t>e  published 
continuously  in  the  Airport/Facility 
Directory. 

Issued  in  Jamaica.  New  York,  on  Octolier  2. 
1985. 

lames  E.  Haighl. 

Acting  Director,  Eastern  Region. 

jFR  Doc.  85-28719  Filed  11-7-85;  8:45  am| 

BKJJNG  COOE  4S10-1»4I 


14  CFR  Part  71 

I  Airspace  Docket  Na  e5-AEA-4) 

Proposed  Alteration  of  Transition 
Area;  Ocean  City,  MO 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to  alter 
the  transition  area  at  Ocean  City.  MD.  A 
new  IDA  Runway  14  instrument 
approach  procedure  has  been  developed 
to  the  Ocean  City.  MD.  Airport.  The 
transition  area  is  to  provide  protected 
airspace  for  aircraft  departing/arriving 
under  instrument  flight  rules  (IFR). 

DATES:  Comments  must  be  received  on 
or  before  December  9. 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Joseph  Kelley. 
Acting  Manger,  Airspace  and 
Procedures  Branch.  AEA-530.  Federal 
Aviation  Administration.  Docket  85- 
AEA-4,  Fitzgerald  Federal  Building 
(formerly  Federal  Building),  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

The  onicial  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building  (formerly 
Federal  Building).  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Procedures  Branch. 


AEA-530.  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building,  J.F.K.  International 
Airport,  Jamaica,  New  York  11430; 
Telephone:  (718)  917-122a 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Kelley,  Airspace  and  Procedures 
Branch,  AEA-530,  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  J.F.K. 
International  Airport.  Jamaica.  New 
York  11430;  Telephone:  (718)  917-1228. 

SUPPLEMENTARY  INFORMATION:  The 

development  of  a  new  LDA  Runway  14 
instrument  approach  procedure  requires 
that  the  FAA  alter  the  designated 
airspace  to  ensure  that  the  pipcedure 
will  be  contained  within  controlled 
airspace.  The  additional  airspace      i 
designated  will  be  approximately  a  6 
mile  expansion  to  the  northwest  of  the 
existing  transition  area.  The  minimum 
descent  altitudes  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 
Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circumnavigate   , 
the  area  in  order  to  comply  with  ' 

applicable  visual  flight  rule 
requirements. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AEA-4."  The 
postcard  will  be  date/time  stamped  and' 
returned  to  the  commenter.  AH 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
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each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  wiU  be  filed  in  the  docket. 

Availability  of  l>mtM8 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  subroitling  a  request  to  ^be  Office  of 
Regional  Counsel,  AEA-7.  Federal 
Aviation  Administration,  Filzgerald 
Federal  Bui]diqg  (formerly  Federal 
Building),  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York'11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailit^ 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

TlwIVafMni 

"Hie  FAA  is  considering  ao 
amendment  to  5  71.181  of  Part  71  of  the 
Fedenal  Avia6on  Regulations  (14  CFR 
Part  71J  to  alter  Ihe  transition  area  at 
Ocean  Qty,  MD,  lo  provide  conirolled 
airspace  from  TtX)  feet  above  the  surface 
for  IFR  arrival/ departure  aircraft  at 
OceaaCity.  MD.  Airport.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7480.6  dated  January  3, 1984. 

The  FAA  has  determined  that  llm 
amendment  only  involves  an 
e&tablifihed  body  of  technical 
regulations  for  which  frequent  vaA 
routing  amendraeats  are  necessary  to 
keep  tbem  opera  tiooally  curwat.  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Execufive  Order  12291;  (2)  is  not  a 
"significanl  rule"  under  DOT  R^ulatory 
Policies  and  Procedures  (44  FR 11034: 
February  28,  lfl79);  and  (3]  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  antlcijMted  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  wQl  oi^y  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  an  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ol  Subfecte  m  14  CFK  Pait  71 

Triinsifion  areas.  Aviation  safety. 
ThePcopased 


PiMTri— (AMEHOBI) 

Acoordlngly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  Jor  Part  71 
continses  to  read  as  follows: 


AutboBty:  49  U.&C.  1348(a),  13541a),  15ia 
ExecuHve  Order  10854;  49  U.S.C.  106(8) 
(Revised  Pub.  L.  97-M9.  January  12. 1983):  14 
CFR  11.89. 

§71.tai    [AfMndscH 

2.  Section  71.181  is  amended  as 
follows: 

Ocean  City,  MO  (Reviaed) 

That  airspace  extending  upward  from  700 
feet  above  the-tiofne  wMhin  a  fise  vtaitute 
mile  radius  of  the  Ocean  City,  MD,  Airport 

(lat.  snarss- «..  \n%.  Tsxrm-  w.) 

excluding  that  portion  oulaide  the  ooatiQeirtal 
United  States;  within  2  miles  each  aide  of  the 
Salisbury,  MD  VORTAC098*  radial 
extending  from  fiw  five  ntle  ra^iua  area  to  14 
miles  eaat  of  Itie  VORTAC  and  wttkiB4  nides 
each  side  of  the  Ocean  City  iocalizei  iiurtli 
course  extsD^ing  from  like  fiv«  mile  radina 
area  Is  1L5  miiea  northaveat  ai  the  iocaAizer. 
Issued  in  lamaica.  New  Yotk,  oa  October 
16, 198S. 

TJMnHis  L.  Maaliaan. 

Acting  Dfrector,  Eaetem  Region. 

[FR  Ooc.  B5-2871«  FHed  Tl-7-85;  8:45  am) 

BILUNQ  CODE  MIO-IS-M 


14  CFR  Part  71 

(Airspace  Oock«t  tta  t5-JIEA-91 

Proposed  PertymMpn  •!  TransMon 
Area;  Broolmeal,  VA 

agency:  Federal  Aviatioa 

Admintsiration  (FAA).  DOT. 

ACnOM:  Notice  of  ftt^xned  Rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  a  traasition  ai«a  at  Brookneal. 
VA.  A  new  VORfUhJE-A  instrument 
approach  pnocedure  has  been  developed 
to  the  BrookneayCampbell  Co..  VA. 
Airport.  The  transition  araa  is  to  provide 
protected  airspace  for  aircraft 
departing/arriving  under  instrument 
flight  rules  (IFR). 

DKIMi  Comments  mast  be  recei«^  on  (M" 
before  December  9, 1915. 
AODRiaacs:  Send  coBments  on  the 
proposal  ia  ttq>Hcale  to:  fosepfa  Kelley. 
Acting  Manager,  Avspace  and 
Procedures  Brancii.  AEA-SSOj^ederal 
Aviation  AdauatSftEstton.  Dockei  B5- 
AEA-e,  Fitzgerald  Federal  Building 
(foraaerly  Federal  fiuiidi^  Johs  F. 
Kennedy  latematioAai  Airport  Jamaica, 
New  York  11430. 

The  official  dockets  may  be  examined 
in  dtt  OHice  of  Regional  Counsel 
Federal  Aviatioin  Admiuifttraiioa. 
Fitzgerald  Federal  Building  (formerly 
Federal  Building],  John  F.  Kesanedy 
Intematiooai  Airport.  Jamaica.  New 
York  11438. 

An  mformal  docket  aiay  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Procedures  Rranrh, 


AEA-530.  Air  TrafTic  Division.  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building,  J.FJC.  International       ( 
Airport,  Jamaica.  New  York  114ai; 
Telephone:  (718)  917-122a 

FOB  FURTtlM  WiTOHMSmaN  CONT ACT. 
Joseph  KeHey,  Aiapace  and  Procedares 
Brandi.  A£A-5aa  Air  Traffic Diiisioa 
Federal  Aviatiaa  AdmimsttatioBr 
FitxgeraU  Federal  BuA^mg.  ]IJL 
Interna  ticBial  Airport,  ^aaroica.  New 
York  IMM);  Telef^Moe:  [Ttti  B17-122&. 

SUPMCMENTAIIV  MTORMAT10K 

Caoaments  farviSsd 

Interested  parties  are  invited  to 
participate  in  this  proiposed  nriemaking 
by  submitting  such  wittten  data,  views 
or  argmnents  as  Diey  may  desire. 
Comments  that  provide  tfie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  iirvited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  8&-AEA^"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  AH 
communications  received  bdace  die 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  ki  the  notice  may  be  «'Kang><;i 
in  the  light  of  comments  received.  All 
comments  submitied  will  be  avaiiaUe 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  suMHurimng 
each  substaRtTve  puMic  contact  willi 
FAA  persoaoel  coocemed  with  this 
rulemakiog  wifl  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
Regional  Counsel,  AEA-7,  Federal 
Aviation  Administration.  Fit^erald 
Federal  Building  (formerly  Federal 
Burlding),  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11340. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailiog 
list  for  future  NPRMs  sfaoald  also 
request  a  capy  al  Advisory  Circular  No. 
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11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area  at 
Brookneal,  VA,  to  provide  controlled 
airspace  from  700  feet  above  the  surface 
for  IFR  arrival/departure  aircraft  at 
Brookneal/Campbell  Co.,  VA.  Airport. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7460.6  dated  January  3. 1984. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulation?  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (ij  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Poli(;ies  and  Procedures  (44  FR  11034; 
February  28, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

The  Proposed  Amendment 

PART  71^  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  (anuary  12, 1983):  14 
CFR  11.69. 

§71.181    (Amended! 

2.  Section  71.181  is  amended  as 
follows: 

Bruokneal.  VA  (NEW| 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  five  statute 
mile  radius  of  the  Brookneal/Campbell  Co., 
VA.  Airport  (lat.  37'08'30"N..  long. 
79'00'59'W.);  and  within  two  miles  each  side 
of  the  Lynchburg  VORTAC 122'  radial, 
extending  from  the  five  mile  radius  area  to 
six  miles  northwest  of  the  airport. 


Issued  in  Jamaica,  New  York,  on  October  2. 
1985. 

James  E.  Haight, 
Acting  Director.  Eastern  Region. 
(FR  Doc.  85-26717  Filed  11-7-85;  8:45  am) 

BIUING  CODE  4f  10-13-M 

14  CFR  Part  71 

(Airspace  Docket  No.  85-AEA-ai 

Proposed  Designation  of  Transition 
Area,  Moneta,  VA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposed  to 
designate  a  transition  area  at  Moneta, 
VA.  A  new  VOR/DME  Runway  23 
instrument  approach  procedure  has 
been  developed  to  the  Smith  Mountain 
Lake  Airport.  The  transition  area  is  to 
provide  protected  airspace  for  aircraft 
departing/arriving  under  instrument 
flight  rules  (IFR). 

date:  Comments  must  be  received  on 
or  before  December  9, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Joseph  Kelley, 
Acting  Manager,  Airspace  and 
Procedures  Branch,  AEA-530.  Federal 
Aviation  Administration,  Docket  85- 
AEA-8,  Fitzgerald  Federal  Building 
(formerly  Federal  Building),  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

The  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building  (formerly 
Federal  Building),  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Procedures  Branch, 
AEA-530,  Air  Traffic  Divisions,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building,  J.F.K.  International 
Airport,  Jamaica,  New  York  11430; 
Telephone:  (718)  917-1228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Kelley,  Airspace  and  Procedures 
Branch,  AEA-530,  Air  Traffic  Division, 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building,  J.F.K. 
International  Airport,  Jamaica,  New 
York  11430;  Telephone:  (718)  917-1228. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vyritten  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above, 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self^ddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AEA-8."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing  ' 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
Regional  Counsel,  AEA-7.  Federal 
Aviation  Administration.  Fitzgerald 
Federal  Building  (formerly  Federal 
Building).  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area  at 
Moneta.  VA,  to  provide  controlled 
airspace  from  700  feet  above  the  surface 
for  IFR  arrival/departure  aircraft  at 
Smith  Mountain  Lake  Airport.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7460.6  dated  January  3, 1984. 

The  FAA  has  determined  thaUhis 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  nepessary  to 
keep  them  operationally  current  Itt 
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therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipate  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certiHed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71   ' 

Transition  areas,  Aviation  safety. 
The  Proposed  Amendment 

PART  71— (  AMENDED) 

Accordingly,  pursuant  to,the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 

CFR  ii.n. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Moneta.  VA  [NEW] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  five  statute 
mile  radius  of  the  Smith  Mountain  Lake 
Airport  (lat.  37*06'28'N.,  long.  79*35'34'W.); 
and  witliin  1.5  miles  each  side  of  the 
Lynchburg  VORTAC  242'  radial,  extending 
from  the  five  mile  radius  area  to  seven  miles 
northeast  of  the  airport. 

Issued  In  Jamaica,  New  York,  on  October  2, 
1985. 

James  E.  Halgfat, 

Acting  Director,  Eastern  Region. 

jFR  Doc.  85-28718  Filed  11-7-85;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  84-AEA-lO] 

Proposed  Designation  of  Transition 
Area;  Quinton,  VA 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

actiom:  Notice  of  Proposed  Rulemaking. 

SUMMAIIY:  This  notice  proposes  to 
designate  a  transition  area  at  Quinton, 
VA.  A  new  VOR-A  instrument 
approach  procedure  has  been  developed 


to  the  New  Kent,  Quinton,  VA,  Airport. 
The  transition  area  is  to  provide 
protected  airspace  for  aircraft 
departing/arriving  under  instrument 
flight  rules  (IFR). 

DATE:  Comments  must  be  received  on  or 
before  December  9, 1985. 
AOORCSSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Joseph  Kelley, 
Acting  Manager,  Airspace  and 
Procedures  Branch.  AEA-530.  Federal 
Aviation  Administration.  Docket  84- 
AEA-ia  Fitzgerald  Federal  Building 
(formerly  Federal  Building),  John  F, 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

The  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building  (formeriy 
Federal  Building),  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Procedures  Branch. 
AEA-530,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building,  J.F.K.  bitemational 
Airport,  Jamaica,  New  York  11430; 
Telephone:  (718)  917-1228. 

RM  FURTHER  INFORMATION  CONTACT 

Joseph  Kelley,  Airapace  and  Procedures 
Branch,  AEA-530.  Air  Traffic  Division. 
Federal.Aviation  Administration. 
Fitzgerald  Federal  Building,  J.F.K. 
International  Airport,  Jamaica,  New 
York  11430;  Telephone:  (718)  917-1228. 

SUFFLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  CoRunents 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airapace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self  addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  84-AEA-lO."  The 
postcard  will  be  data/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 


be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
conunents  submitted  will  be  available 
for  examination  in  the  Rules  and  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  pereon  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
Regional  Counsel,  AEA-7,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  (formerly  Federal 
Building),  John  F.  Kennedy  International 
Airport.  Jamaica,  New  Yori(  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  ona  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area  at 
Quinton,  VA,  to  provide  controlled 
airspace  from  700  feet  above  the  surface 
for  IFR  arrival/departure  aircraft  at  New 
Kent,  Quinton,  VA,  Airport.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7460.6  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  a^ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas,  Aviation  safety. 
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The  Proposed  Amendment 
PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  n)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654:  49  U.S.C.  106(s) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Quinton.  VA  (NEW] 

That  airspace  extending  upward  from  700 
feel  above  the  surface  tvithin  a  five  statute 
mile  radius  of  the  New  Kent,  Quinton.  VA 
Airport  (lat.  37'33'00"N..  long.  77°0800  "W.). 
excluding  that  portion  which  overlaps  the 
Richmond.  VA.  transition  area. 

Issued  in  Jamaica.  New  York,  on  October  2. 
1965. 

lames  E.  Haight. 

Acting  Director.  Eastern  Region. 

|FR  Doc.  85-28720  Filed  11-7-65;  8:45  am) 
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14  CFR  Part  71 

I  Airspace  Ooetol  Na  8S-AEA-5) 

Proposed  Designation  of  Transition 
Area;  Sutton.  WV 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
designate  a  transition  area  at  Sutton, 
WV.  A  new  NDB  Runway  20  instrument 
approach  procedure  has  been  developed 
to  the  Braxton  Co.  WV..  Airport  The 
transition  area  is  to  provide  protected 
airspace  for  aircraft  departing/ arriving 
under  instrument  flight  rules  (IFR). 

DATE:  Conunents  must  be  received  on  or 
before  December  9, 1985. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Joseph  Kelley. 
Acting  Manager.  Airspace  and 
Procedures  Branch.  AEA-S30.  Federal 
Aviation  Administration.  Docket  8&- 
AEA-5.  Fitzgerald  Federal  Building 
(formerly  Federal  Building).  John  F. 
Kennedy  International  Airport,  j[amaica. 
New  York  1143a 

The  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building  (formerly 
Federal  Building).  John  F.  Kennedy 


International  Airport.  ]amaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Procedures  Branch, 
AEA-530,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Fitzgerald 
Federal  Building.  ].F.K.  International 
Airport,  Jamaica,  New  York  11430; 
Telephone:  (718)  917-1228. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Kelley.  Airspace  and  Procedures 
Branch.  AEA-53a  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building.  f.F.K. 
International  Airport,  Jamaica,  New 
York  11430;  Telephone:  (718)  917-122a 
SUPPLEMENTARY  mFORMATKHR 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  indentify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AEA-5."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
conmiunicaUons  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
conunents  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  dosing  date 
for  comments.  A  report  sunmiarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabifityofNPRMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
Regional  Counsel,  AEA-7,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  (formerly  Federal 
Building),  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  11430. 
Communications  must  identify  the 


notice  number  of  this  NHIM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area  at 
Sutton,  WV  to  provide  controlled 
airspace  from  700  feet  above  the  surface 
for  IFR  arrival/departure  aircraft  at 
Braxtfan  Co.  WV,  Airport.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7460.8  dated  January  3, 1984. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It,     I 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Older  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

The  Proposed  Amendment 

PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1346(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  iae(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 

follows: 

Sutton.  WV  {NEW| 

That  airspace  extending  upward  from  700 
feet  above  the  surface  wHhin  an  eight  statute 
mile  radius  of  the  Braxion  Co.  WV,  Airport 
(lat.  38*41'00"  N.,  long.  80*39'02"  W.). 


Issued  in  lamaica,  New  York,  on  October  2. 
1985. 

lames  E  Haight, 

Acting  Director.  Eastern  Region. 

IFR  Doa  85-26722  Filed  ll-7-«5;  8:45  am| 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Fi«e  Na  842  3248] 

Wyoming  State  Board  of  Registration 
In  Podiatry;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTtdC  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  the 
Wyoming  State  Board  of  Registration  in 
Podiatry  ("Board"),  among  other  things, 
to  cease  restricting  or  discouraging 
podiatrists  from  truthfully  advertising 
their  goods  and  services  by:  (1) 
Adopting  rules  or  policies  prohibiting 
such  advertising;  (2)  Suspending  or 
revoking  podiatrists'  licenses  as  a  result 
of  such  advertising;  or  (3)  Declaring  such 
advertising  illegal  or  unethical.  Under 
the  terms  of  the  proposed  order,  the 
Board  would  be  allowed  to  prohibit  and 
enforce  restrictions  that  ban  false  or 
misleading  ads  or  to  seek  legislation 
related  to  the  practiced  of  podiatry. 
DATE:  Comments  must  be  received  on  or 
before  January  7, 1988. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6th  St.  and  Pa. 
Ave.,  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
De.^n  Graybill,  FTC/H-272,  Washington. 
DC  20580.  (202)  523-3914. 
Suppixmentary  INFORMATION:  Pursuant 
to  secrlon  6(f]  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
48  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (18  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60J  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 


section  4.9(bKl4)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Podiatrists.  Trade  practices. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of  Wyoming  Slate  Board  of 
Registration  in  Podiatry:  File  No.  842  3248. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
Wyoming  State  Board  of  Registration  in 
Podiatry  and  it  now  appearing  that  the 
Wyoming  State  Board  of  Registration  in 
Podiatry,  hereinafter  sometimes  referred 
to  as  Proposed  Respondent,  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  being 
investigated, 

It  is  hereby  agreed  by  and  between 
the  Wyoming  State  Board  of 
Registration  in  Podiatry  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  as  follows: 

1.  Proposed  Respondent  is  organized, 
exists  and  transacts  business  under  the 
laws  of  the  State  of  Wyoming.  The 
Board's  principal  office  and  place  of 
business  is  located  at  the  office  of  Curtis 
Doming,  D.P.M..  its  Secretary-Treasurer, 
at  50  East  Loucks,  Suite  202,  Sheridan, 
Wyoming  82801. 

2.  Proposed  Respondent  admits  all  of 
the  jurisdictional  allegations  set  forth  in 
the  draft  of  the  attached  complaint. 

3.  Proposed  Respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  both  it  and  the  draft 
complaint  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
Proposed  Respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 


decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  the  attached 
complaint. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Conunission  pursuant 
to  the  provisions  of  §  ZM  of  the 
Commission's  Rules,  the  Commission 
may,  in  disposition  of  the  proceeding, 
and  without  further  notice  to  Proposed 
Respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist;  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute,  as 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  of  the 
complaint  and  decision  containing  the 
order  agreed  upon,  by  the  U.S.  Postal 
Service,  to  Proposed  Respondent's 
address  as  stated  in  this  agreement  shall 
constitute  service.  Proposed  Respondent 
waives  any  right  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  Respondent  has  read  the 
proposed  complaint  and  order.  It 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  order. 
Proposed  Respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  "Board"  shall  mean  the  Wyoming 
State  Board  of  Registration  in  Podiatry, 
its  members,  officers,  agents,  employees, 
successors  and  assigns. 

B.  "Disciplinary  action"  shall  mean: 
1.  The  refusal  to  grant,  or  the 

restriction,  revocation  or  suspension  of, 
a  license  to  practice  podiatry  in 
Wyoming;  the  refusal  to  admit  a  person 
to  examination  for  a  license  to  practice 
podiatry;  the  issuance  of  a  formal  or 
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informal  warning,  reprimand,  censure, 
or  cease  and  desist  order  against  any 
person  or  organization;  or  the  imposition 
of  a  fine,  probation,  or  other  penalty  or 
condition;  or 

2.  The  initiatiori  of  an  administrative, 
criminal,  or  civil  court  proceeding 
against  any  person  or  organization. 

I. 

It  is  ordered  that  the  Board,  directly  or 
indirectly,  or  through  any  device,  in  or  in 
connection  with  its  activities  in  or 
a^ecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  shall  forthwith  cease 
and  desist  from: 

A.  Prohibiting,  restricting,  impeding, 
or  discouraging  any  person  from 
advertising  or  poblif  hing  the  prices, 
terms,  conditions  of  sale,  or  other 
information  concerning  any  podiatric 
service  or  product  offered  for  sale  or 
made  available  by  any  person  or 
organization  that  may  lawfully  offer  the 
service  or  product  Such  actions  include, 
but  are  not  limited  to: 

1.  Adopting  or  maintaining  any  rule, 
regulation,  policy,  or  course  of  conduct 
that  has  the  purpose  or  effect  of 
prohibiting,  restricting,  or  discouraging 
any  person  from  advertising  information 
about  podiatric  goods  and  services: 

2.  Taking  or  threatening  to  talce  any 
disciplinary  action  against  any  person 
or  organization  for  advertising 
information  about  podiatric  goods  and 
services; 

3.  Declaring  it  to  be  an  illegal, 
unethical,  unprofessional,  or  otherwise 
improper  practice  for  any  person  or 

*     organization  to  advertise  information 
about  podiatric  goods  and  services;  and 

B.  Inducing,  urging,  encouraging  or 
assisting  any  podiatrist  or  any  podiatric 
association,  group  of  podiatrists, 
hdspital,  insurance  carrier  or  any  other 
non-governmental  organization  to  take 
any  of  the  actions  prohibited  by  this 
part. 

Provided  that,  nothing  contained  in 
this  part  shall  prohibit  the  Board  from 
formulating,  adopting,  disseminating 
and  enforcing  reasonable  rules  or  taking 
disciplinary  or  other  action  to  prohibit 
the  use  in  advertising  of  statements  that 
the  Board  reasonably  believes  are 
"untruthful  or  improbable"  within  the 
meaning  of  Wyo.  Stat.  Section  33-9- 
nO(a)(iii}: 

Provided  further  thoL  this  Order  shall 
not  be  construed  to  prevent  the  Board 
from  petitioning  for  or  seeking 
legislation  concerning  the  practice  of 
podiatry. 

II.  • 

It  is  further  ordered  that  the  Board 
shall: 


A.  Distribute  by  ftrat-dass  mail  a  copy 
of  the  announcement  attached  hereto  as 
Appendix  A  and  a  copy  of  this  Order: 

1.  Within  thirty  (30)  days  after  the 
date  this  Order  becomes  final,  to  each 
person  licensed  to  practice  podiatry  in 
Wyonung  on  the  date  this  Order 
becomes  final  and  to  each  person  who 
has  on  such  date  a  pending  application 
for  a  license;  and 

2.  Within  thirty  (30)  days  after  a 
person  applies  for  a  license  to  practice 
podiatry  in  Wyoming,  for  a  period  of 
five  (5)  years  after  the  date  this  Order 
becomes  rinal.  to  each  such  person; 

B.  For  a  period  of  five  (5)  years  after 
this  Order  becomes  final,  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying,  copies  of  all 
reoMds  relating  to  advertising,  including 
but  not  limited  to,  written 
communications  and  any  summaries  of 
oral  communications  to  or  from  the 
Board  regarding  the  offering,  publishing 
or  advertising  of  information  about 
podiatric  services; 

C.  Notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days  in 
advance  if  possible,  or  otherwise  as 
soon  as  possible,  of  any  change  in  the 
Board's  authority  to  regulate  the 
practice  of  podiatry  in  Wyoming  that 
may  affect  comphance  obligations 
arising  out  of  this  Order,  such  as  the 
complete  or  partial  elimination  of  that 
authority,  the  complete  or  partial 
assumption  of  that  authority  by  another 
governmental  entity,  or  the  dissolution 
of  the  Board; 

D.  Within  ninety  (90)  days  after  this 
Order  becomes  final,  remove  from  its 
Principles  of  Professional  Conduct,  Code 
of  Ethics  and  any  other  policy  statement 
or  guideline,  any  provision, 
interpretation  or  statement  that  is 
inconsistent  with  Part  I  of  this  Order; 

E.  Within  one  hundred  twenty  (120) 
days  after  this  Order  becomes  final, 
submit  to  the  Federal  Trade  Commission 
a  report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  the  Board 
has  complied  with  this  Order. 

Appendix  A  ^ 

(Date) 

Announcement 

As  you  may  be  aware,  the  Wyoming 
State  Board  of  Registration  in  Podiatry 
has  entered  into  a  consent  agreement 
with  the  Federal  Trade  Commission  that 
became  final  on  [date].  The  order  issued 
pursuant  to  the  consent  agreement 
provides  that  the  Board  may  not  prohibit 
podiatrists  from  advertising  their 
services  in  a  truthful  or  probable 
manner.  The  Board  may  not  (1)  adopt  or 
maintain  rules,  regulations,  or  policies 


that  prohibit  truthful,  probable 
advertising  with  respect  to  the  sale  of 
podiatric  goods,  or  services.  (2)  take 
disciplinary  action  (such  as  the 
suspension  or  revocation  of  a  certificate 
of  license)  or  threaten  disciplinary 
action  against  any  person  or 
organization  so  advertising  or  (3) 
declare  it  to  be  illegal  or  unethical  for 
persons  to  so  advertise.  The  Board  is 
also  prohibited  from  encouraging  any 
podiatrist  or  any  professional  group  or 
association  to  take  actions  that  the 
order  prohibits  the  Board  from  taking. 
The  order  does  Qot  affect  the  Board's 
authority  (o  prohibit  and  discipline 
licensees  for  advertising  that  is 
untruthful  or  impossible. 

For  more  specific  information,  you 
should  refer  to  the  FTC  order  itself.  A 
copy  of  the  order  is  enclosed  Further 
information  may  be  obtained  from  the 
FTC  by  calling  Jack  L.  Young  at  (202) 
523-3596. 

[Title] 

Wyoming  State  Board  of  Registration  in 

Podiatry. 

Wyoming  State  Board  of  RagistratioD  in 
Podiatry 

(File  No.  842-3248] 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  Wyoming  State 
Board  of  Registration  in  Podiatry  (the 
"Board"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (80) 
days  to  allow  interested  persons  to 
comment.  Comments  received  during 
this  period  will  become  part  of  the 
public  record.  After  sixty  (60)  days,  the 
Commission  will  again  review  the 
agreement  and  comments  received  and 
will  decide  whether  it  should  withdraw 
from  the  agreement  or  make  final  the 
agreements  proposed  order. 

Description  of  the  Complaint 

A  complaint  prepared  for  issuance  by 
the  Commission  along  with  the  proposed 
order  alleges  that: 

The  Board  is  subject  to  the 
Commission's  jurisdiction  pursuant  to 
section  5  of  the  Federal  Trade 
Commission  Act. 

The  Board  has  acted  as  a  combination 
or  conspiracy  of  its  members  or 
combined  or  conspired  with  others  to 
restrain  unreasonably  competition 
among  podiatrists  in  Wyoming  by 
adopting  and  enforcing  Principles  of 
Professional  Conduct  and  a  Code  of 
Ethics  prohibiting  the  dissemination  of 


truthful,  nondeceptive  information  about 
podiatric  goods  and  services.  These 
activities  constitute  unfair  methods  of 
competition  and  unfair  acts  or  practices 
in  violation  of  section  5  of  the  Federal 
Trade  Commission  Act. 

The  Board  is  organized  and  exists 
under  the  laws  of  the  State  of  Wyoming. 
Membership  on  the  Board  is  limited  to 
podiatrists  who  by  law  must  have 
practiced  podiatry  before  becoming  a 
Board  member  and  must  continue  to  be 
engaged  in  the  practice  of  podiatry 
while  serving  their  membership  terms. 
Except  to  the  extent  that  competition  is 
restrained  as  alleged  in  the  complaint, 
podiatrists  compete  with  one  another 
and  the  Board's  members  compete  with 
the  podiatrists  they  regulate. 

The  Board  is  the  sole  licensing 
authority  for  podiatrists  in  Wyoming. 
Under  state  law  the  Board  is  responsible 
for  establishing  standards  governing  the 
examination  and  licensing  of  podiatrists 
in  Wyoming.  It  may  adopt  rules  and 
regulations  necessary  to  govern  the 
administration  of  licensure 
examinations.  The  Board  may  also 
revoke  or  refuse  to  renew  the  license  of 
any  podiatrist  who  commits  certain 
enumerated  offenses,  which  include  use 
of  "untruthful  or  improbable 
statements"  in  advertisements.  State 
law  does  not  authorize  the  Board  to  , 
adopt  rules  other  than  those  necessary 
for  licensure,  nor  does  it  authorize  the 
Board  to  restrain  competition  through 
restrictions  on  truthful,  nondeceptive 
advertising.  Ck>n8equently.  the  Board's 
anticompetitive  policies  exceed  its 
statutory  authority  to  license  and 
discipline  podiatrists. 

In  furtherance  of  the  combination  or 
conspiracy,  and  in  direct  violation  of 
state  policy,  the  Board  has  adopted  a 
policy  prohibiting  the  dissemination  of 
all  information  beyond  such  information 
as  normally  appears  in  telephone  and 
professional  directories  and  banning  the 
use  of  most  media. 

The  Board  has  intimidated  and 
coerced  or  attempted  to  intimidate  and 
coerce  individual  podiatrists  to  abandon 
their  efforts  to  advertise  the  availability 
of  podiatric  services  and  coupons  for 
free  services.  The  Board  has  also 
directed  competing  podiatrists  to 
conspire  for  the  purpose  of  establishing 
an  agreement  on  the  extent  of 
advertising  the  competitors  would 
permit  in  their  market.  The  Board  has 
continued  its  course  of  conduct  although 
it  has  known  since  at  least  1982  that  the 
restrictions  contained  in  its  Principles  of 
Professional  Conduct  and  Code  of  Ethics 
violated  the  law. 

As  a  result  of  the  Board's  restraints  on 
advertising,  consumers  have  been 
deprived  of  the  benefits  of  vigorous 


competition  and  of  truthful  information 
about  podiatric  services.  Podiatrists 
have  been  prevented  from  competing  on 
the  basis  of  making  this  information 
available  to  consumers  through 
advertising. 

Description  of  the  Proposed  Consent 
Order 

The  proposed  order  would  require  the 
Board  to  cease  and  desist  from 
prohibiting,  restricting,  impeding  or 
discouraging  any  person  from 
advertising  the  prices,  terms,  ccmditions 
of  sale,  or  other  information  concerning 
any  podiatric  service  or  product  offered 
for  sale  or  made  available  by  any 
person  or  organization  lawfully  offering 
the  service  or  product.  Thus,  the  Board 
would  have  to  repeal  its  prohibitions  on 
advertising  truthful,  nondeceptive 
products  and  services,  and  would  have 
to  refrain  from  adopting  any  other  rule 
or  policy  that  would  prohibit  or 
discourage  such  advertising.  The  order 
would  further  prohibit  the  Board  from 
inducing,  urging,  encouraging  or 
assisting  others  to  take  any  of  the 
actions  prohibited  by  the  order. 

The  order  provides,  however,  that  the 
Board  may  adopt  and  enforce 
reasonable  rules  and  takj  disciplinary 
action  to  prohibit  advertising  that  the 
Board  reasonably  believes  is  "untruthful 
or  improbable"  within  the  meaning  of 
Wyoming  State  Law.  The  order  also 
provides  that  the  Board  is  entitled  to 
petition  for  legislation  concerning  the 
practice  of  podiatry. 

The  proposed  order  would  require 
that  the  Board  distribute  a  copy  of  the 
order  and  an  announcement  notifying  all 
licensees,  as  well  as  all  persons  with 
applications  f>ending,  of  the  existence 
and  terms  of  the  consent  a^ement 
within  thirty  (30)  days  after  the  order 
becomes  final.  The  Board  would  be 
required  to  send  the  same  notice  to  each 
person  who  applied  for  a  license  for  a 
period  of  five  (5)  years  thereafter.  To 
ensure  that  the  proposed  order  is 
obeyed,  the  Board  would  be  required 
within  one  hundred  and  twenty  (120) 
days  after  the  order  becomes  final  to  file 
a  written  report  with  the  Commission 
setting  forth  the  manner  and  form  of  its 
compliance.  The  Board  would  also  be 
required,  for  a  period  of  five  (5)  years,  to 
make  its  records  available  to  the 
Commission,  and  to  notify  the 
Commission  within  thirty  (30)  days  of 
any  change  in  the  Board's  authority  to 
regulate  the  practice  of  podiatry  that 
might  affect  its  ability  to  comply  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 


proposed  order  or  to  modify  their  terms 

in  any  way. 

Emily  H.  Sock, 

Secretary. 

(FR  Doc.  85-28737  Filed  11-7-85:  8:45  am) 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  60. 61, 62, 63. 64  and  65 

[SO-1931 

South  Afrtea  and  Fair  Labor  Standards 

aocncy:  Department  of  State. 
action:  Proposed  rule. 


r.  Executive  Order  12532  of 
September  9. 1965  (50  FR  36861) 
provides  that  no  department  or  agency 
of  the  United  States  may  intercede  after 
December  31, 1965  with  any  foreign 
government  regarding  the  export 
marketing  activities  of  certain  U.S.  firms 
operating  in  South  Africa  unless  they 
adhere  to  the  fair  labor  principles  stated 
in  the  Executive  Order.  It  is  the  purpose 
of  this  proposed  rule  to  implement  the 
fair  labor  provisions  of  executive  Order 
12532. 

DATE:  Comments  should  be  received  no 
later  than  December  9, 1985. 

ADDRESS:  Conunents  should  be  sent  to 
Mr.  Edward  Cummings,  Office  of  the 
Legal  Adviser,  Room  6420.  Department 
of  State.  2201  C  St.  N.W..  Washington. 
D.C.  20520.  All  comments  received  will 
be  available  for  public  inspection  in  the 
Reading  Room  of  the  Department  of 
State. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Sue  Keogh,  Country  Officer  for 
South  Africa.  (202)  632-8433;  or  Ms. 
Lynda  Clarizio,  (202)  632-3736,  Office  of 
the  Legal  Adviser.  Department  of  State. 

SUPPLEMENTARY  INFORMATION:  E.O. 

12532  of  September  9, 1985  (50  FR  36861) 
and  E.0  12535  of  October  1, 1985  (50  FR 
40325)  prohibit  certain  transactions 
involving  South  Africa.  These 
prohibitions  and  the  other  measures 
directed  by  the  President  are  designed 
to  encourage  peaceful  change  in  South 
Africa  and  to  express  the  unequivocal 
opposition  of  the  United  States  to  the 
policy  and  practice  of  apartheid.  They 
are  not  designed  to  harm  the  nationals 
or  economy  of  South  Africa.  Rather,  it  is 
the  policy  of  the  United  States  to  use  its 
influence  in  a  positive  and  visible 
manner  in  South  Afirca.  One  of  the 
means  of  doing  so  involves  encouraging 
U.S.  firms  and  institutions  in  South 
Africa  to  take  measures  to  influence 
change  in  that  country. 
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Sections  2  and  3  of  E.0. 12532  deal 
with  the  labor  practices  of  U.S. 
nationals  and  their  firms  in  South 
Africa,  as  well  as  the  practices  of  the 
U.S.  diplomatic  and  consular  missions  in 
South  Africa.  Section  2  praises  the 
efforts  of  U.S.  firms  which  have 
voluntarily  applied  fair  labor  practices 
in  that  country.  It  states  that  it  is  the 
national  policy  of  the  United  States  to 
encourage  strongly  all  U.S.  firms  in 
South  A^ca  to  follow  this 
commendable  example.  It  is  the  policy 
of  the  U.S.  to  encourage  firms  to  remain 
in  South  Africa  and  to  work  for  change. 

The  example  referred  to  in  the 
Executive  Order  has  been  set  primarily 
by  the  U.S.  firms  which  have  voluntarily 
subscribed  to  the  Sullivan  Code,  a  set  of 
principles  originally  proposed  in  1977  by 
the  Reverend  Leon  Sullivan.  The 
majority  of  U.S.  firms  in  South  Africa 
apply  these  principles  voluntarily.  Their 
labor  practices  are  monitored  by  a 
private  organization  in  the  U.S. 

These  firms  have  set  an  important 
example  of  how  to  treat  workers  with 
dignity  despite  a  system  of  government 
that  requires  severe  distinctions  based 
exclusively  on  race.  In  light  of  the 
unique  situation  in  South  Africa,  E.O. 
12532  provides  that  the  U.S.  Government 
will  henceforth  not  provide  certain  kinds 
of  assistance  to  U.S.  firms  (described  in 
§  60.2)  which  do  not  adhere  to  fair  labor 
standards  in  that  country. 

E.0. 12532  contains  a  list  of  fair  labor 
principles  to  which  U.S.  firms  are 
expected  to  adhere.  E.0. 12532  reflects  a 
policy  of  encouraging  change  in  South 
Africa  through  the  labor  practices  of 
U.S.  firms,  and  in  particular  by  the 
application  of  the  principles  stated  in 
section  2  of  the  Executive  Order. 

The  proposed  rule  defines  adherence 
(§  61.1)  and  establishes  a  reporting 
system  to  verify  adherence  (Part  63). 
The  reporting  system  contemplates  that 
firms  will  complete  a  detailed 
questionnaire  regarding  their  labor 
practices  on  an  annual  basis,  one 
comparable  to  that  required  under  the 
voluntary  Sullivan  system. 

The  EO.  requirements  apply  to  U.S. 
nationals  who  employ  at  least  25 
persons  in  South  Africa.  The  proposed 
rule  defines  the  U.S.  nationals  who  are 
subject  to  the  reporting  requirements  of 
the  E.O.  (e.g.,  5  61.5  and  §  60.2). 

It  has  been  the  consistent  policy  of  the 
U.S.  Government  to  encourage  voluntary 
adherence  to  the  Sullivan  Code  and  this 
remains  the  policy  of  the  U.S.  The 
proposed  rule  is  not  intended  to 
undercut  or  affect  the  highly  efficient 
Sullivan  system.  TTie  E.O.  takes  into 
account  the  effectiveness  and  integrity 
of  the  Sullivan  Code  monitoring  system. 
Accordingly,  VS.  firms  that  are  bona 


fide  participants  in  the  system  are 
exempted  from  certain  reporting 
requirements  established  by  the 
proposed  rule. 

The  proposed  regulations  also  take 
into  account  the  past  experience  of  the 
United  States  with  respecf  to  the 
position  of  the  South  African 
Government  regarding  business  and 
financial  reporting  requirements  of 
foreign  governments,  the  experience  of 
the  Sullivan  signatories,  and  the 
experience  of  European  Community 
countries  with  their  codes  of  conduct. 

In  particular,  section  2(b)(9)  of  the 
Export-Import  Bank  Act  of  1945  contains 
a  number  of  restrictions  on  Export- 
Import  Bank  support  for  exports  to 
South  Africa.  For  example,  no  financing 
may  be  provided  in  support  of  exports  to 
private  purchasers  in  South  Africa 
tmless  the  purchaser  has  endorsed 
certain  fair  labor  provisions  and  has 
proceeded  toward  their  implementation. 
These  principles  are  comparable  to 
those  specified  in  E.0. 12532.  The 
Government  of  South  Africa  objected  to 
some  of  the  initial  U.S.  Government 
reporting  requirements  established 
under  this  provision.  This  had  the  effect 
of  preventing  the  implementation  of  the 
reporting  requirements.  These 
differences  were  ultimately  resolved. 
The  proposed  rule  takes  into  account  the 
objections  made  in  the  past  by  the  South 
African  Government  regarding  the 
application  of  the  reporting 
requirements  established  under  the 
Export-Import  Bank  Act  as  well  as  the 
fact  that  the  new  reporting  requirements 
relate  to  activities  in  a  foreign  country. 

Finally,  it  should  be  noted  that  this 
proposed  rule  establishes  a  new  and 
unusual  regulatory  scheme.  The 
experience  of  the  Department  of  State  in 
enforcing  the  final  rule  could  lead  to 
proposals  for  significant  changes  in  the 
regulations,  and  members  of  the  public 
and  the  firms  regulated  are  welcomed  to 
provide  comments  at  any  time  to  the 
Department  of  State. 

These  regulations  deal  with  a  foreign 
affairs  function  of  the  United  States  and 
are  thus  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  The  Department  of  State 
nonetheless  believes  that  the  public 
should  iiave  an  opportunity  to  comment 
on  the  proposed  regulations  before  they 
are  promulgated  as  a  final  rule. 
Accordingly,  the  public  is  invited  to 
comment  on  the  regulations  during  the 
next  thirty  days. 

The  collection  of  information 
requirements  of  this  rule  have  been 
submitted  to  OMB  for  review  pursuant 
to  §  3504(h)  of  the  Paperwork  Reduction 
Act  of  1980.  Comments  on  this  matter 


should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Ms.  Francine  Picoult 
(202)  395-7231. 

List  of  Subjects 

22CFRPort80 

United  States  investments  abroad, 
Fair  labor  standards,  South  Africa. 

22  CFR  Part  61 

United  States  investments  abroad, 
Fair  labor  standards,  South  Africa. 

22  CFR  Part  62 

United  States  Investments  abroad. 
Fair  labor  standards,  South  Africa, 
Reporting  and  recordkeeping 
requirements. 

22  CFR  Part  63 

United  States  investments  abroad. 
Fair  labor  standards.  South  Africa. 

22  CFR  Part  64 

United  States  investments  abroad, 
Fair  labor  standards,  South  Africa. 
Reporting  and  recordkeeping 
requirements. 

22  CFR  Part  65 

United  States  investments  abroad. 
Fair  labor  standards.  South  Africa, 
Exports,  Penalties. 

Subchapter  G  (heading)  of  Chapter  1 
of  Title  22,  Code  of  Federal  Regulations, 
is  removed  and  a  new  Subchapter  G  is 
proposed  to  be  added  to  read  as  follows: 

SUBCHAPTER  Q— SOUTH  AFRICA  AND 
FAIR  LABOR  STANDARDS 

PART  60— PURPOSE  OF  SCOPE  OF 
APPLICATION 

PART  61— DEFINITIONS 

PART  62— REQISTRATfbN 

PART  63— GENERAL  POLICIES  AND 
REPORTING  REQUIREMENTS 

PART  64— ADMINISTRATIVE 
PROVISIONS 

PART  65— NON-ADHERENCE  AND 
PENALTIES 

Appendix  to  Subchapter  G — Examples 
of  Fair  Labor  Practices 

PART  60— PURPOSE  AND  SCOPE  OF 
APPUCATION 

Sec 

eai    General. 

60.2    Scope  of  application. 

Authority:  Sec.  203.  International 
Emergency  Economic  Powers  Act  (50  U.S.C. 
1701):  F..O.  12532.  Sep.  9.  1985  (50  FR  36861). 


Federal  Register  /  Vol.  50.  No.  217  /  Friday.  November  6.  1965  /  Propoged  Rules 4ft457 


S60.1 

(a)  General.  Section  2  of  Executive 
Order  12532  of  September  9, 1985  (50  FR 
36861)  provides  that  it  is  the  policy  of 
the  United  States  to  encourage  all 
United  States  firms  in  South  Africa  to 
adhere  to  certain  fair  labor  standards.  It 
provides  furthennore  that  no 
department  or  agency  of  the  U.S.  may 
intercede  with  any  foreign  goveijunent 
regarding  the  ejqwrt  marketing  activities 
in  any  country  of  any  national  of  ^ 
U.S.  employing  more  than  25  individuals 
in  South  Africa  who  does  not  adhere  to 
the  principles  stated  in  the  Order.  It  is 
the  purpose  of  this  subchapter  to 
implement  these  requirements  of  E.O. 
12532. 

(b)  Relation  to  the  Voluntary  Sullivan 
System.  It  has  been  the  policy  of  the 
United  States  since  1977  to  encourage 
voluntary  adherence  to  the  Sullivan 
Code  agreed  to  by  a  majority  of  U.S. 
business  firms  that  operate  in  South 
Africa.  The  requirements  of  the 
voluntary  Code  exceed  those  of  the  E.O. 
12532  in  certain  respects,  and  the 
voluntary  nature  of  the  code  has  set  an 
example  for  all  firms  in  South  Africa. 
The  regulations  set  forth  in  this 
subchapter  recognize  that  some  U.S. 
nationals  are  not  willing  to  subscribe  to 
the  Sullivan  Code,  and  these  regulations 
do  not  require  firms  to  subscribe  to  the 
voluntary  system.  All  U.S.  nationals 
described  in  §  62.2  and  {  63.1  are 
subject  to  the  requirements  of  this 
subchap'ter.  Such  nationals  who  are  ' 
bona  fide  participants  in  the  Sullivan 
system  are  exempt  from  certain 
reporting  requirements  in  accordance 
with  §  63.1(d). 

§  60.2    Scope  of  application. 

The  requirements  of  this  stibchapter 
are  applicable  to  U.S.  nationals  (defined 
in  Section  61.5)  who: 

(a)  Employ  at  least  25  individuals  in 
South  Africa; 

(b)  Own  or  control  more  than  50 
percent  of  the  outstanding  voting 
securities  of  a  foreign  subsidiary  or 
other  entity  that  employs  at  least  25 
individuals  in  South  Africa;  or 

(c)  Control  in  fact  any  other  foreign 
entity  that  employs  at  least  25 
individuals  in  South  Africa.  Such  control 
consists  of  the  authority  or  ability  of  the 
domestic  concern  to  establish  or  direct 
the  general  policies  or  day-to-day 
operations  of  a  foreign  subsidiary  or 
entity  in  South  Africa.  Such  authority  or 
ability  will  be  presumed  under  the 
circumstances  described  below,  subject 
to  rebuttal  by  competent  evidence 
provided  to  the  Department  of  State  at 
the  time  of  registration  (see  §  62.1): 

(1)  The  domestic  concern  identified  in 
(b)  beneficially  owns  or  controls 


(whether  directly  or  indirectly)  25 
percent  or  more  of  the  voting  securities 
of  the  foreign  subudiary  or  entity,  if  no 
other  person  owns  or  controls  (whether 
directly  or  indirectly)  an  equal  or  larger 
percentage; 

(2)  The  foreign  subiridiary  or  entity  is 
operateil  by  the  domestic  concern 
identified  in  (b)  pursuant  to  the 
provisions  of  an  exclusive  management 
contract; 

(3)  A  majority  of  the  members  of  the 
board  of  directors  of  the  foreign 
subsidiary  or  entity  are  also  members  of 
the  comparable  governing  body  of  the 
domestic  concern  identified  in  (b); 

(4)  The  domestic  concern  identified  in 
(b)  has  the  authority  to  appoint  the 
majority  of  the  members  of  the  board  of 
directors  of  the  foreign  subsidiary  or 
entity;  or 

(5)  The  domestic  concern  has  the 
authority  to  appoint  the  chief  operating 
officer  of  the  foreign  subsidiary  or 
entity. 

PART  61— OERMTiONS 

Sec. 

61.1  Adherence. 

61.2  Fair  labor  standards. 

61.3  Office  of  Southern  African  Affairs. 

61.4  United  States. 

61.5  U.S.  national. 

Authority:  Sec.  203.  International 
Emergency  Economic  Powers  Act  (50  U.S.C. 
17m):  E.O.  12532.  Sep.  9.  1985  (50  FR  36861). 

§61.1    Adtwrwic*. 

For  purposes  of  this  subchapter, 
adherence  means  (a)  agreeing  to 
implement  the  principles  specified  in 
I  61.2  in  South  Africa,  (b)  taking  good 
faith  measures  to  implement  each  of 
these  principles,  and  (c)  reporting 
accurately  to  the  Department  of  State  on 
the  measures  taken  to  implement  the 
principles  in  accordance  with  §  63.1. 

§61.2    Fair  labor  standards. 

(a)  The  fair  labor  standards  referred 
to  in  this  subchapter  are  as  follows: 

(1)  Desegregating  the  races  in  each 
employment  facility: 

(2)  providing  equal  employment 
opportunity  for  all  employees  without 
regard  to  race  or  ethnic  origin; 

(3)  Assuring  that  the  pay  system  in 
South  Africa  is  applied  to  all  employees 
without  regard  to  race  or  ethnic  origin; 

(4)  Establishing  a  minimum  wage  and 
salary  structure  based  on  the 
appropriate  local  minimum  economic 
level  which  takes  into  account  the  needs 
of  employees  and  their  families. 

(5)  Increasing  by  appropriate  means 
the  number  of  persons  in  managerial, 
supervisory,  administrative,  clerical  and 
technical  jobs  who  are  disadvantaged 
by  the  apartheid  system  for  the  purpose 


of  significantly  increasing  their 
representation  in  such  jobs; 

(6)  Taking  reasonable  steps  to 
improve  the  quality  of  employee's  lives 
outside  the  work  environment  with 
respect  to  housing,  transportation.    ' 
schooling,  recreation,  and  health; 

(7)  Implementing  fair  labor  practices 
by  recognizing  the  right  of  all 
employees,  regardless  of  racial  or  othei 
distinctions,  to  self-organization  and  to 
form,  join  or  assist  labor  organizations, 
freely  and  without  penalty  or  reprisal, 
and  recognizing  the  right  to  refrain  from 
any  such  activity. 

(b)  The  supplement  to  this  subchapter 
contains  illustrative  examples  of  the  fair 
practices  referred  to  in  this  subchapter. 

§61.3    Offic*  of  Soutt>efn  African  Affairs. 

"Office  of  Southern  African  Affairs" 
means  the  Office  of  Southern  African 
Affairs,  Bureau  of  African  Afiairs, 
Department  of  State.  Washington.  D.C. 
20520. 

§61.4    Unit*d  StstM. 

"United  Stdtes,"  when  used  in  the 
geographical  sense,  includes  the  several 
Stales,  the  Commonwealth  of  Puerto 
Rico,  the  insular  possessions  of  the 
United  States,  and  the  District  of 
Columbia. 

§61.5    U.S.naHorML 

For  purposes  of  this  subchapter,  "U.S. 
national"  means: 

(a)  Citizens  or  nationals  of  the  United 
States  or  permanent  residents  of  the 
United  States  (defined  in  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101,  5  101(a)  20,  60  Stat.  163)); 
and 

(b)  Corporations,  partnerships,  and 
other  business  associations  organized 
under  the  laws  of  the  United  States,  any 
state  or  territory  thereof,  or  the  District 
of  Columbia. 

PART  62— REGISTRATION 

Sec. 

62.1  Registration. 

62.2  Notificabon  of  changes  in  information 
furnished  by  registrats. 

62.3  Maintenance  of  records  by  registrants. 

Authority:  Sec.  203,  International 
Emergency  Economic  Powers  Act  (50  U.S.C. 
1701):  E.O.  12532,  Sep.  9.  1985  (50  FR  36881). 

§  62.1    Registration. 

Any  U.S.  national  referred  to  in  S  60.2 
is  required  to  register  with  the 
Department  of  State  and  to  indicate 
whether  the  U.S.  national  or  entity 
referred  to  in  §  60.2  agrees  to  implement 
the  principles  stated  in  S  61.2.  They  may 
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also  indicate  whether  they  are 
participants  in  the  voluntary  Sullivan 
system.  Registration  can  be 
accomplished  by  filing  a  completed  form 
DSP-X  with  the  Office  of  Southern 
African  Affairs.  Any  such  national  who 
believes  that  it  should  not  be  required  or 
is  unable  to  report  on  the  fair  labor 
practices  of  a  Tjreign  subsidiary  or 
entity  described  in  §  60.2  (c)  of  this 
subchapter  should  provide  a  detailed 
explanation  of  the  reasons.  The 
explanation  should  be  in  the  form  of  a 
letter,  and  should  accompany  the 
completed  registration  form.  A  detailed 
questionnaire  on  fair  labor  practices  will 
be  provided  by  the  Office  of  Southern 
African  Affairs  on  an  annual  basis  to  all 
registrants.  No  fee  is  required  for 
registration. 

§62.2    Notification  of  changes  in 
information  fumialMd  liy  registnMTts. 

A  registered  U.S.  national  must  notify 
the  Department  of  State  of  any  material 
changes  in  the  information  contained  in 
the  registration.  Examples  of  material 
changes  include  the  establishment, 
acquisition,  or  sale  of  a  subsidiary  or  of 
a  foreign  afTiliate.  a  merger,  a  change  of 
location,  or  engaging  in  a  different  kind 
of  business  in  South  Africa.  Such 
information  should  be  provided  within 
60  days  from  the  date  of  the  material 
change. 

§  62.3    Maintenance  of  records  by 
registrants. 

(a)  A  U.S.  national  who  is  required  to 
register  pursuant  to  §62.1  must  maintain 
records  concerning  the  fair  labor 
practices  employed  in  South  Africa  by 
the  U.S.  national  or  any  entity  referred 
to  in  §  6.2  effective  January  1, 1986.  Such 
records  must  be  maintained  for  a  period 
of  3  years. 

(bj  Records  maintained  under  this 
section  shall  be  available  at  all  times  for 
inspection  by  the  Director  of  the  Office 
of  Southern  African  Affairs  or  a  person 
designated  by  the  Director. 

PART  63— GENERAL  POLICIES  AND 
REPORTING  REQUIREiyiENTS 

Sec 

63.1  General  policies. 

63.2  Influencing  activities  outside  the 
woritplace. 

63.3  Stale  Department  review. 

63.4  Waiver. 

Authority:  Sec.  203,  International 
Emergency  Economic  Powers  Act  (50  U.S.C. 
1701):  E.O.  12532.  Sep.  9,  1985  (50  FR  36861). 

§63.1    Owierat  policies. 

(a)  Any  U.S.  national  or  entity 
described  in  §  60.2  who  does  not  adhere 
to  the  fair  labor  standards  stated  in 
§  61.2  of  this  subchapter  shall  be 
ineligible  to  receive  the  assistance 
spedlied  in  {  e5.1(b). 


(b]  Any  such  U.S.  national  who  does 
not  register  with  the  Department  of 
State  prior  to  February  1, 1986,  in 
accordance  with  S  62.1  shall  be 
ineligible  for  the  assistance  specified  in 
§65.1. 

(c)  All  U.S.  nationals  subject  to  the 
requirements  of  this  subchapter  shall 
provide  an  annual  report  to  the 
Department  of  Slate  describing  their 
implementation  of  the  fair  labor 
principles  specified  in  §  61.2,  including 
implementation  by  any  entity  described 
in  §  60.2.  They  shall  do  so  by  submitting 
a  completed  questionnaire  furnished  by 
the  Department  of  State  at  the  time  of 
registration  to  the  Office  of  Southern 
African  Affairs.  The  first  report  shall  be 
provided  no  later  than  February  15. 
1987. 

(d)(1)  Any  U.S.  national  who  is  a  bona 
fide  participant  in  the  Sullivan  reporting 
and  implementing  system  is  exempt 
from  submitting  the  questionnaire 
referred  to  in  subsection  (c).  "Bona  fide" 
participation  means  (1)  subscribing  to 
the  Sullivan  Code  and  (2)  filing  the 
report  required  by  the  Sullivan 
monitoring  mechanism  with  that 
organization  and  (3)  receiving  a 
Category  I  or  II  standing.  Bona  fide 
participants  are  deemed  to  be  adhering 
to  the  fair  labor  standards  for  purposes 
of  this  subchapter.  Such  U.S.  nationals 
shall  be  required  to  file  a  letter  with  the 
Office  of  Southern  African  Affairs  on  an 
annual  basis  certifying  that  they  are 
bona  fide  participants  in  the  Sullivan 
system.  Each  such  letter  shall  be 
provided  not  later  than  January  31  of 
each  calender  year,  commencing  on 
January  31. 1987.  Each  such  letter  shall 
include  the  following  statement: 

I  certify  that  (name  of  firml  is  a  bona  fide 
participant  in  the  Sullivan  system  for  fiscal 
year  [insert],  and  the  firm  received  a  [insert] 
rating  from  the  Sullivan  system  for  that 
period. 

(2)  Any  U.S.  national  participating  in 
the  Sullivan  system  who  receives  a 
Category  III  (A)  standing  may  also  use 
the  procedures  specified  in  this 
subsection.  However,  such  nationals 
may  use  this  procedure  only  once  after 
receiving  such  a  rating.  If  such  a 
national  does  not  receive  a  Category  I  or 
II  standing  for  the  next  fiscal  year,  it 
shall  not  be  deemed  to  be  a  bona  fide 
participant  pursuant  to  this  subsection 
and  must  thereafter  complete  the 
required  State  Department 
questionnaire. 

§63.2    influencing  activities  outsi<fe  the 
worlipiaca. 

U.S.  nationals  referred  to  in 
subsection  §  60.2  are  encouraged  to  take 
reasonable  measures  to  extend  the 
scope  of  their  influence  on  activities 


outside  the  workplace  by  measures  such 
as  (a)  supporting  the  right  of  all 
businesses,  regardless  of  the  racial 
character  of  their  owners  or  employees, 
to  locate  in  urban  areas;  (b)  by 
influencing  other  companies  in  South 
Africa  to  follow  the  principles  specifed 
in  §  61.2;  (c)  by  supporting  the  freedom 
of  mobility  of  all  workers,  regardless  of 
race,  to  seek  employment  opportunities 
wherever  they  exist,  and  (d)  by  making 
provision  for  adequate  housing  and 
education  for  families  of  employees 
within  the  proximity  of  the  employee's 
place  of  work. 


§63.3 

(a)  The  Office  of  Southern  African 
Affairs  shall  review  each  report 
submitted  pursuant  to  §  63.1(c)  to 
determine  whether  the  U.S.  national  is 
adhering  to  the  principles  stated  in 
§61.2. 

(b)  U  the  Office  of  Southern  African 
Affairs  concludes  that  a  person  is  not 
taking  such  steps,  it  shall  afford  the 
person  thirty  days  to  provide  additional 
written  information  to  the  Department  of 
State. 

(c)  If  a  U.S.  national  who  was  a 
participant  in  the  Sullivan  system  does 
not  file  the  reports  required  by  the 
Sullivan  monitoring  system  or  otherwise 
fails  to  meet  the  standards  for  continued 
participation  in  the  Sullivan  system,  the 
U.S.  national  shall  immediately  inform 
the  Department  of  State.  Such 
notification  should  be  provided  no  later 
than  30  days  after  receipt  of  a 
notification  from  the  Sullivan  system 
that  the  person  is  no  longer  a  bona  fide 
participant. 

§63.4    Waiver. 

The  Director,  Office  of  Southern 
African  Affairs,  may  make  exceptions  to 
the  provisions  of  this  subchapter  in 
cases  of  exceptional  or  undue  hardship 
or  when  it  is  otherwise  in  the  interest  of 
the  United  States  Government. 

PART  64— ADMINISTRATIVE 
PROVISIONS 

64.1  Administrative  procedures. 

64.2  Annual  report. 

64.3  Disclosure  of  information  to  the  public. 
Authority:  Sec.  203,  International 

Emergency  Economic  Powers  Act  (50  U.S.C 
1701);  EO.  12532,  Sep.  9,  1985  (50  FR  36861). 

§  64.1    Administrative  procedures 

(a)  If  the  Director,  Office  of  Southern 
African  Affairs,  concludes  that  a  U.S. 
national  or  entity  referred  to  in  §  60.2  is 
not  adhering  to  the  principles  specified 
In  §  61.2,  the  Office  of  Southern  African 
Affairs  shall  immediately  inform  the 
U.S.  national  concerned  and  other  U.S. 
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Government  agencies  by  appropriate 
means. 

(b)  Any  U.S.  national  who  has  been 
the  subject  of  an  adverse  decision 
pursuant  to  subsection  (a)  shall  be 
entitled  to  file  a  written  appeal  within  30 
days  of  notification  of  the  decision  with 
the  Board  of  Appellate  Review  of  the 
Department  of  State.  The  requirements 
of  Part  7  of  subchapter  1  of  CFR  this  title 
shall  be  applicable  to  proceedings 
before  the  Board  of  Appellate  Review, 

§  64.2    Annual  report 

The  Office  of  Southern  African  Affairs 
shall  prepare  an  annual  report  regarding 
implementation  of  Part  63  of  this 
subchapter,  which  shall  be  forwarded  to 
other  affected  U.S.  Government  agencies 
and  the  appropriate  standing 
committees  of  the  United  States 
Congress. 

§  64.3    Disclosure  or  informstion  to  tlie 
puMlo. 

Subchapter  R  of  this  title  of  CFR 
contains  regulations  on  the  availability 
to  the  public  of  information  and  records 
of  the  Department  of  State.  The 
provisions  of  subchapter  R  apply  to  such 
disclosures  by  the  Office  of  Southern 
African  Affairs. 

PART  65<-NON-ADHERENCE  AND 
PENALTIES 


Sec. 

65.1  Denial  of  export  marketing  support. 

65.2  Civil  and  criminal  penalties. 

Aurtiority:  Sec.  203.  International 
Emergency  Economic  Powers  Act  {50  U.S.C. 
1701):  E.O.  12532.  Sep.  9.  1985  (50  FR  36861). 

§  65.1    Denial  of  export  marketing  support 

(a)  In  accordance  with  Part  63  of  this 
subchapter,  no  department  or  agency  of 
the  United  States  may  intercede  with 
any  foreign  government  regarding  the 
export  marketing  activity  in  any  country 
of  any  U.S.  national  or  entity  referred  to 
in  §  60.2  who  does  not  adhere  to  the 
prindples  stated  in  §  61.2  with  respect 
to  that  U.S.  national's  operations  in 
South  Africa. 

(b)  For  purposes  of  this  section, 
"export  marketing  activity"  includes  any 
contact  by  U.S.  Government  personnel 
with  officials  of  any  foreign  government, 
which  involves  or  contemplates  any 
effort  to  assist  in  selling  a  good,  service, 
or  technology  in  a  foreign  market.  The 
following  are  examples  of  the  activities 
prohibited: 

(1)  Assisting  non-complying  firms  by 
.arranging  appointments  with  foreign 
government  officials  relating  to  the 
pursuit  by  the  firm  of  a  bid,  project,  or 
other  commercial  activity; 

(2)  Intervening  with  a  foreign 
government  on  behalf  of  a  non^ 


complying  firm  in  pursuit  of  a  bid  or 
project,  unless  such  intervention  is 
necessary  to  ensure  a  foreign 
government's  compliance  with  its 
obligations,  if  any.  under  the  Agreement 
on  Government  Procurement  of  April  12, 
1979  {T.I.A.S.  No.  10403): 

(3)  Assisting  non-complying  firms  in 
obtaining  end-user  or  other  foreign 
government  certificates  or 
documentation  necessary  for  the 
issuance  of  U.S.  export  licenses; 

(4)  Taking  any  action  to  assist  a  non- 
complying  firm  in  selling  its  products, 
services  or  technology  with  respect  to  a 
foreign  government,  including  assistance 
in  making  appeals  regarding  foreign 
government  procedures  and  practices 
adversely  affecting  the  firm's  ability  to 
gain  access  to  the  foreign  marketplace: 

(5)  Participation  by  non-complying 
firms  in  Department  of  Commerce  or 
certified  trade  exhibitions  and  video 
catalog  shows  in  foreign  countries; 

(6}  Authenticating  documents 
pursuant  to  Part  131  of  Subchapter  N  of 
this  title  with  respect  to  the  other 
activities  under  this  subsection. 

(c)  The  following  activities  with 
respect  to  non-complying  firms  are  not 
prohibited  pursuant  to  this  section  of  the 
Executive  Order: 

(1)  Preparing  market  research  for  use 
by  more  than  one  company  and 
providing  general  export  information: 

(2)  Distributing  generally  available 
informational  publication  such  as 
Overseas  Business  Reports.  Foreign 
Economic  Trends,  and  Business 
America:  and 

(3)  Multilateral  and  bilateral, 
govemment-to-govemment  trade 
negotiations  to  resolve  trade  issues 
which  may  affect  non-complying  firms. 

§65^    Civil  and  criminal  penalties. 

(a)  This  subchapter  is  promulgated 
pursuant  to  the  authority  of  E.O.  12532 
and  the  International  Emergency 
Economic  Powers  Act  {50  U.S.C.  1705) 
(lEEPA)).  Section  206  of  this  Act 
provides  that: 

A  civil  penalty  of  not  to  exceed  $10,000 
may  be  imposed  on  any  person  who  violates 
any  license,  order,  or  regulation  issued  under 
this  title. 

Whoever  willfully  violates  any  license, 
order,  or  regulation  issued  under  this  title 
shall,  upon  conviction,  be  fined  not  more  than 
$50,000,  or.  if  a  natural  person,  may  be 
imprisoned  for  not  more  than  ten  years,  or 
both:  and  any  officer,  director,  or  agent  of 
any  corporation  who  knowingly  participates 
in  such  violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both. 

Section  206  of  the  International 
Emergency  Economic  Powers  Act  is 
applicable  to  violations  of  this 
subchapter  and  to  any  hcense.  ruling, 


regulation,  order,  direction,  or 
instruction  issued  hereunder.  These 
criminal  and  civil  penalties  are 
applicable  to  failures  to  comply  with  the 
registration  and  reporting  requirements 
established  in  this  subchapter.  However, 
they  are  not  applicable  to  failures  to 
adhere  to  the  principles  stated  in  §  61.2 

(b)  Attention  is  also  directed  to  18 
U.S.C.  1001,  which  provides: 

Whoever,  in  any  manner  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  States  knowingly  and  willfully 
falsines,  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or  makes 
any  false,  fictitious  or  fraudulent  statement  or 
representation  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not-more  than  five 
years,  or  both. 

(c)  This  section  does  not  apply  to  the 
financing  of  exports  by  the  Export- 
Import  Bank  to  South  Africa.  Such 
fmancing  continues  to  be  the  subject  of 
the  requirements  contained  in  Section 
2(b)(9}  of  the  Export-Import  Bank  Act  of 
1945,  as  amended. 

Appendix  to  SulxJiapter  C— Examples  of  Fair 
Labor  Practices 

The  following  are  illustrative  examples  of 
the  fair  labor  standards  specified  in  S  61.2. 

{1)  Desegregating  the  races  in  each 
employment  facility: 

(a)  Removing  all  race  designation  signs: 

(b)  Desegregating  all  eating,  medical 
recreation,  and  work  facilities:  and 

(c)  Terminating  all  regulations  which  are 
based  on  racial  discrimination  or  preference. 

{2)  Providing  equal  employment 
opportunity  for  all  employees  without  regard 
to  race  or  ethnic  origin: 

(a)  Assuring  that  any  health,  accident, 
pension,  or  death  benefit  plans  that  are 
established  are  nondiscriminatory  and  open 
to  all  employees  without  regard  to  race  or 
ethnic  origin:  and 

{b]  implementing  equal  and 
nondiscriminatory  terms  and  conditions  of 
employment  for  all  employees,  abolishing  job 
restrictions  and  differential  employment 
criteria  which  discriminate  on  the  basis  of 
race  or  ethnic  origin. 

(3)  Assuring  that  the  pay  system  is  applied 
to  all  employees  without  regard  to  race  or 
ethnic  origins: 

{a)  Assuring  that  any  wage  and  salary 
structure  that  is  implemented  is  applied 
equally  to  all  employees  without  regard  to 
race  or  ethnic  origin: 

{b)  Eliminating  any  distinctions  between 
hourly  and  salaried  job  classifications  on  the 
basis  of  race  or  ethnic  origin:  and 

{c)  Eliminating  any  differences  in  seniority 
and  in  grade  benefits  which  are  based  on 
race  or  ethnic  origin. 

(4)  Establishing  a  minimum  wage  and 
salary  structure  based  on  the  appropriate 
local  minimum  economic  level  which  lakes 
into  account  the  needs  of  employees  and 
their  families;  ...... 
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(a)  OfTering  a  mintmuin  wage  or  salary 
structure  that  is  30  percent  or  more  higher 
than  the  most  recent  University  of  South 
Africa  Minimuin  Living  Level  for  a  family  of  5 
or  6  for  the  area  in  which  the  South  African 
subsidiary  or  affiliate  operates;  or 

(b)  Offering  a  mininram  wage  or  salary  that 
is  30%  or  more  higher  than  the  moat  recent 
University  of  Fort  Etizsbeth  Househsid 
Subsistence  Level  Cor  a  family  of  S  or  8  for  the 
area  in  which  the  South  African  submdiaiy  or 
affiliate  operates. 

(5)  Increasing,  by  appropriate  means,  the 
number  of  persons  in  managerial, 
supervisory,  administrative,  clerical,  and 
technical  jobs  who  are  disadvantaged  by  the 
apar^ieid  system  for  the  purpose  of 
significantly  increasing  theit  representation 
in  audh  fobs: 

(a)  Deveieping  training  programs  that  will 
prepare  substantial  numbers  of  persons 
disadvantaged  by  apartheid  for  such  jobs  as 
soon  as  possible,  inchiding:  (i)  Expanding  , 
existing  programs  and  forming  new  programs 
to  train,  upgrade,  and  improve  the  skilfs  of  all 
categories  of  employees,  includii^ 
establishing  and  expanding  progr^ams  to 
enable  employees  to  further  their  education 
and  skills  at  recognixed  educational  facilities: 
and  (ii)  creating  on-the-iob  training  pro-ams 
and  facilities  to  assist  employees  to  advance 
to  higher  paying  jobs  requinag  greater  skills. 

(b)  Establishing  procedures  to  assess, 
identify,  and  actively  recruit  employees  wHh 
potential  for  further  advancement; 

(c)  Menlifying  persons  disadvantaged  by 
apartheid  with  significant  management 
potential  and  enroHing  them  in  accelerated 
management  programs;  and 

(d)  Establishing  timetables  to  carry  out  this 
principle. 

(6)  Taking  reasonable  steps  to  improve  the 
quality  oi  employee's  lives  outsi<le  Ae  work 
enviroBBent  with  respect  to  bousing, 
transportation,  schaoling.  recreation,  and 
healtk 

(a)  Providing  assistance  to  employees 
disadvantaged  by  apartheid  for  bousing, 
health  care,  transportation,  and  recreation 
either  through  the  provision  of  facilities  or 
services  or  providing  financial  assistance  to 
employees  for  such  purposes,  including  the 
expansion  or  creation  of  in-house  medical 
facilities  or  other  medical  programs  to 
improve  medical  care  lor  employees 
disadvantaged  by  apartheid  and  their 
dependents;  and 

(b)  Participating  in  the  development  of 
programs  that  address  the  educational  needs 
of  employees,  their  dependents,  and  the 
community. 

(7)  Implementing  fair  practices  by 
recognizing  the  right  of  all  employees, 
regardless  of  racial  or  other  distinctions,  to 
self-orgnnization  and  to  form.  join,  or  assist 
labor  organizations,  freely  and  without 
penalty  or  reprisal,  and  recognizing  the  right 
to  refrain  from  any  such  activity: 

(a)  Refraining  from:  (i)  Interfering  with, 
restraining,  or  coercing  employees  in  the 
exercise  of  their  rights  of  self-organization 
under  this  paragri^;  (ii)  dominating  or 
interfering  with  the  formation  or 
administration  of  any  labor  organization  or 
sponsoring,  controlling,  or  contributing 
fmancial  or  other  assistance  to  it.  (iii) 


encouraging  or  discsuraging  membership  in 
any  labor  organixatiaa  by  diBcrimination  in 
regard  to  hiring,  teaure.  promotion,  or  other 
condition  of  employment,  {iv]  discharging  or 
otherwise  disciplining  or  djacriminating 
against  any  employee  who  has  exercised  any 
rights  of  self-organization  under  this 
principle,  and  (v)  refusing  to  bargain 
collectively  with  any  organization  freely 
chosen  by  employees  pursaant  to  this 
principle. 

(b)  Allotving  employees  to  exercise  rights 
of  self-organization,  including  solicitation  or 
fellow  employees  during  nooworking  hours, 
distribution  and  posting  of  union  iLtsrature  by 
employees  during  nonworking  hours, 
nonworklng  areas,  and  reasonable  access  to 
labor  organization  representatives  to 
communicate  with  employees  on  the 
employer's  premises  at  reasonable  times 
where  there  are  no  other  available  channels 
which  will  enable  the  labor  organization  to 
communicate  with  employees  through 
reasonable  efiorts. 

Dated:  November  4. 19B5. 
Ronald  L  Spiats. 

Under  Secretary  of  State  for  Management 
(FR  Doc.  85-28811  Filed  11-7-86;  8:45  amj 
■tujNQ  COM  «rie-os-a 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  ao,  25, 53.  and  602 

[LR-165-64] 

Below-Martfel  Loans;  PiiMle  Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTtON:  Notice  of  public  hearing  on 
proposed  reguiations. 
SUMMAMV:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  Federal  tax 
treatment  of  both  the  lender  and  the 
borrower  in  certain  below-market 
interest  rate  loan  transactions. 
dates:  The  public  hearing  will  be  held 
on  Thursday,  Januaiy  9, 1986,  begiiming 
at  10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  or  mailed  by 
Thursday.  December  12. 1985.     ' 
ADfMIESS:  The  public  hearing  will  be 
held  in  the  l.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW.,  Washington,  D.C.  The  requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue.  Attn: 
CC:LR:T  (IJI-16S-84),  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Faye  Easley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington, 


D.C.  20224  or  telephone  2Q2-58B-3935 
(not  a  toll-free  call). 

SUPPt^MCNTARY  INKIMMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulation*  under  section  7872  of  the 
Inlemal  Revenue  Code  of  1964.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Tuesday,  August  20, 
1985  (50  FH  33553]. 

The  rules  of  §  801.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Perscos  who  have 
suboiiited  conuneots  al  ifae  bearing  on 
the  proposed  regulations  should  subntit, 
not  later  than  Thursday.  December  12, 
1985,  an  outline  of  the  oral  conunents  to 
be  presented  at  the  hearing  and  tlie  tiaae 
they  wish  to  devote  to  each  subject. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  consumed  by 
questions  from  Hte  paitel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  aocess 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  £pon  the  speakers.  Copies 
of  the  agenda  will  be  available  of  charge 
at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Peter  K.  Scott, 

Director,  Legislation  and  Regulations 
Division. 

[FR  Doc.  85-26774  Filed  11-7-85;  8:45  am] 

nuim  cooE  4sss.si-« 


DEPARTMENT  OF  LABOR 

OtxufMtional  Safely  and  Health 
AdreiniatrBtion 

29  CFR  Part  1053 

Supplement  to  New  Mexico  State  Plan; 
Request  for  Public  Comment 

AOENCV:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Request  for  Comment:  New 
Mexico  Stale  Standard. 


summary:  This  notice  invites  comment 
on  New  Mexico's  standard  for 
Occupational  Noise  Exposure;  Hearing 
Conservation  Amendment,  submitted  on 
February  2. 1984.  in  response  to  a 
Federal  program  change  under  29  CFR 
1953.21.  New  Mexico's  standard  is 
substantially  different  from  the  Federal 
standard  found  at  29  CFR  1910.95 
(amended).  Where  a  State  standard 
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adopted  pursuant  to  an  OSHA-approved 
State  plan  differs  from  the  comparable 
Federal  standard,  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667)  requires  that  the  State  standard 
must  be  "at  least  as  effective"  as  the 
Federal  standard.  In  addition,  if  the 
standard  is  applicable  to  a  product 
distributed  or  used  in  interstate 
commerce,  it  must  be  required  by 
compelling  local  conditions  and  not  pose 
any  undue  burden  on  interstate 
commerce.  OSHA,  therefore,  seeks 
public  comment  as  to  whether  the  New 
Mexico  standard  meets  the  above 
requirements. 

DATE:  Written  comments  should  be 
submitted  by  December  9. 1985. 
ADOHESS:  Written  comments  should  be 
submitted  in  quadruplicate  to  the 
Director,  Federal-State  Operations. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  Room  N3476.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Jumes  Foster.  Director,  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration.  Room  N3637,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210.  Telephone  (202)  523-fll48. 
SUFin^MENTARV  INFORMATION: 

A.  Background 

The  requirements  for  adoption  and 
enforcement  of  safety  and  health 
standards  by  a  State  with  a  State  plan 
approved  under  section  18(b)  of  the  Act 
are  set  forth  in  section  18(c)(2)  of  the  Act 
and  in  29  CFR  Part  1902.  29  CFR  1952.7. 
1952.8, 1952.9  and  29  CFR  1953.21. 
1953.22. 1953.23.  OSHA  regulations  (29 
CFR  1953.22(a)(1)  and  29  CFR  1953.23(a)) 
require  that  States  respond  to  the 
adoption  of  new  or  revised  permanent 
Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register.  A  30-day 
response  time  is  required  for  State 
adoption  of  a  standard  comparable  to  a 
Federal  emergency  temporary  standard. 
Newly  adopted  State  standards  or 
revisions  to  standards  must  be 
submitted  for  OSHA  review  and 
approval  under  procedures  set  forth  in 
29  CFR  Part  1953.  but  are  enforceable  by 
the  State  prior  to  Federal  review  and 
approval.  Section  18(c)(2)  of  the  Act 
provides  that  State  standards  must  be  at 
least  as  effective  as  their  Federal 
counterpart,  and  that  if  State  standards 
which  are  not  identical  to  Federal 
standards  are  applicable  to  products 
which  are  distributed  or  used  in 
interstate  commerce,  such  standards 
must  be  required  by  compelling  local 


conditions  and  must  not  unduly  burden 
interstate  commerce.  (This  latter 
requirement  is  commonly  referred  to  as 
the  "product  clause.") 

On  December  10, 1975.  notice  was 
published  in  the  Federal  Register  (40  FR 
57455)  of  the  approval  of  the  New 
Mexico  State  plan  and  the  adoption  of 
Subpart  DD  to  Part  1952  containing  the 
decision.  The  New  Mexico  State  plan 
provides  for  the  adoption  of  State 
standards  after. 

1.  Technical  Advisory  Committee 
recommendation  to  the  Environmental 
Improvement  Division. 

2.  Notice  of  public  hearing  published 
in  a  newspaper  of  general  circulation  in 
the  State  at  least  thirty  days  prior  to  the 
date  of  such  hearing. 

3.  Public  hearing  conducted  by  the 
Environmental  Improvement  Board. 

4.  Filing  of  adopted  regulations, 
amendments  or  revocations  under  the 
State  Rules  Act. 

In  January  1981  OSHA  promulgated 
(46  FR  4078)  a  hearing  conservation 
amendment  to  its  occupational  noise 
exposure  standard  (29  CFR  191Q.95  (a) 
and  (b)).  Responding  to  legal  challenges 
and  concerns  about  the  requirements  of 
the  January  1981  amendment,  on  March 
8, 1983,  OSHA  issued  a  revised 
amendment  (48  FR  9738).  which  adopted 
a  performance  approach  toward  hearing 
conservation  programs,  generally 
allowing  employers  to  choose  their  own 
methods  of  complying  with  the 
obligations  of  the  standard. 

Prior  to  OSHA's  promulgation  of  the 
March  8. 1983  revised  hearing 
conservation  amendment,  New  Mexico's 
Environmental  Improvement  Division, 
the  agency  responsible  for 
administration  of  the  State  plan, 
initiated  action  to  adopt  OSHA's  1981 
hearing  conservation  amendment  by 
submitting  the  amendment,  as  proposed 
State  regulations,  to  the  State 
Occupational  Health  and  Safety 
Technical  Advisory  Committee.  This 
Committee,  composed  of  experts 
representing  the  interests  of 
management,  labor  and  the  public, 
recommended  adoption  of  the  proposed 
regulations.  Consequently,  a  notice  of 
public  hearing  to  consider  changes  in 
the  State's  regulations  to  include  the 
hearing  conservation  amendment  (and 
other  standards  changes)  was  published 
in  State  newspapers  of  record.  The 
Environmental  Improvement  Board 
conducted  a  public  hearing  on  July  29, 
1982. 

There  was  no  opposition  or  public 
comment  on  the  proposal,  and  the 
amendment  was  adopted  and  filed  on 
February  8, 1983.  It  went  into  effect  on 
March  10. 1983. 


In  response  to  the  subsequent  1983 
revision  of  the  hearing  conservation 
amendment  to  the  Federal  noise 
standard,  by  letter  dated  February  2, 
1984.  New  Mexico  notified  Gilbert  J. 
Saulter.  Regional  Administrator.  OSHA 
Region  VI,  of  its  decision  to  retain 
without  further  modiHcation  the  Hearing 
Conservation  Amendment  to  its 
standard  for  Occupational  Noise 
Exposure  as  previously  promulgated. 
That  standard  is  identical  to  the  January 
1981  Federal  OSHA  Hearing 
Conservation  Amendment  (46  FR  4078), 
and  therefore  different  from  the  current 
OSHA  standard. 
B.  Issues  for  Determination  ^ 

The  New  Mexico  standard  in  question 
is  now  under  review  by  the  Assistant 
Secretary  to  determine  whether  it  meets 
the  requirements  of  section  18(c)(2)  of 
the  Act  and  29  CFR  Parts  1902  and  1953. 
Public  comment  is  being  sought  by 
OSHA  on  the  following  issues. 

1.  "At  least  as  effective" requirement. 
OSHA  has  preliminarily  determined  that 
the  New  Mexico  standard  on  hearing 
conservation,  although  different, 
appears  to  be  "at  least  as  effective"  as 
the  comparable  OSHA  standard  (29  CFR 
1910.95)  as  amended  in  March  1983.  This 
determination  is  based  on  information 
provided  in  the  State  of  New  Mexico's 
letter  of  February  2, 1984,  to  the 
Regional  Administrator,  in  accordance 
with  29  CFR  1953.4.  The  State-submitted 
comparison  of  the  two  standards  shows 
that  both  State  and  Federal  standards 
require  a  continuing,  effective  hearing 
conservation  program  for  employees 
with  noise  exposures  equal  to  or 
exceeding  an  8-hour  time-weighted 
average  sound  level  of  85  decibels 
measured  on  the  A  scale  or. 
equivalently,  a  dose  of  fifty  percent. 
However,  the  State  standard  sets  more 
detailed  requirements  for  initial 
determination  of  employee  exposure 
and  monitoring  of  exposure  than  does 
the  Federal  standard.  Public  comment 
on  the  effectiveness  requirement  is 
solicited  for  OSHA's  consideration  in  its 
fmal  decision  on  whether  or  not  to 
approve  the  State's  standard. 

2.  Product  clause  requirement.  OSHA 
is  also  seeking  through  this  notice  public 
comment  as  to  whether  the  New  Mexico 
standard: 

(a)  Is  applicable  to  products  which  are 
distributed  or  used  in  interstate 
commerce; 

(b)  If  so,  whether  it  is  required  by 
compelling  local  conditions;  and 

(c)  Unduly  burdens  interstate 
commerce. 
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C  PuUk  PartiGi|»atioB 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  with  respect  to  the  issues 
described  above.  These  comments  must 
be  postmarked  on  or  before  December  9, 
1985,  and  submitted  in  quadruplicate  to 
the  Director,  Federal-State  Operations. 
Room  N3476,  US.  Department  of  Labor. 
200  Constitution  Avenue,  NW., 
Washington.  DC  202ia  Written 
submissions  must  clearly  identify  the 
issues  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue.  The  Occupational  Safety  and 
Health  Administration  will  consider  all 
relevant  comments,  arguments  and 
requests  submitted  concerning  the 
sapplement  and  will  thereafter  publish 
notice  of  the  decision  approving  or 
disapproving  it 

D.  Localiaa  of  Supplement  for 
Inspectiao  and  Copying 

A  copy  of  the  New  Mexico 
supplement  to  the  Noise  Standard: 
Hearing  Conservation  Amendment  (46 
FR  4078),  along  with  the  approved  State 
provisions  for  adoption  of  standards, 
may  be  inspected  and  copied  during 
nonnal  business  hours  at  the  following 
locations:  OfRce  of  the  Regional 
Administrator.  U.S.  Department  of 
Labor— OSHA,  555  Griffin  Square 
Building.  Griffin  and  Young  Streets. 
Dallas.  Texas  75202;  Director, 
Environmental  Improvement  Division, 
Q-owm  Building.  725  St.  Michaels  Drive, 
Santa  Fe,  New  Mexico  87503;  and. 
Director,  Federal-State  Operations, 
Room  N347e.  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210. 

Authority.  Sea  1&  84  Slat.  1608  (29  U.S.C 
667);  29  CFR  Part  1902.  Secretary  of  Labors 
Order  No.  9-83  (43  FR  35736) 

Signed  this  4th  day  of  November,  1585,  in 
Washington.  DC. 

Patrick  R.  Tyson, 

Acting  Assistant  Secretary  of  Labor. 
|FR  Doc  85-26610  FUed  11-7-85:  8:45  am) 
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29  CFR  Part  1953 

Suppletnent  to  Arizona  State  Plan; 
Request  for  PulHte  Conrntent 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Request  for  Comment:  Arizona 
State  Standard. 


summary:  This  notice  invites  comment 
on  Arizona's  standard  for  Hoes  for 
Weeding  and  Thinning  Crops  submitted 
for  OSHA  approval  on  September  6. 
1984.  The  Arizona  standard  is  an 
independent  State  standard  for  which 


there  is  no  Federal  OSHA  equivalent. 
Where  a  State  standard  adopted 
'  pursuant  to  an  OSHA-approved  State 
plan  differs  signiHcantly  from  a 
comparable  Federal  standard  or  is  a 
State-initiated  standard,  tiie 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667)  requires  that  the 
State  standard  most  be  "at  least  as 
effective"  in  providing  sale  and 
healthful  employment  and  places  of 
employment.  In  addition,  if  the  standard 
is  applicable  to  a  product  distributed  or 
used  in  interstate  commerce,  it  must  be 
required  by  compelling  local  conditions 
and  not  pose  any  undue  burden  oa 
interstate  commerce.  OSHA.  therefore, 
seeks  public  comment  as  to  whether  the 
Arizona  standard  meets  the  above 
requirements. 

DATES:  Written  conunents  should  be 
submitted  by  December  9, 19B5. 
ADOngSsei:  Written  comments  should 
be  submitted  in  quadruplicate  to  the 
Director,  Federal-State  Operations, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3476,  200  Constihition 
Avenue,  NW.,  Washington.  DC  20210. 
RM  FUNTNai  INfXWMATIOII  CONTACT: 
lames  Foster.  Director,  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Heahh 
Administration.  Ro«n  N3837,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-814& 
SUPPLEMENTARY  mPORMATION: 
A.  Background 

The  requirements  for  adoption  and 
enforcement  of  safety  and  health 
standards  by  a  State  with  a  State  plan 
approved  under  section  18(b)  of  the  Act 
are  set  forth  in  section  18(c)(2)  of  the  Act 
and  in  29  CFR  1902,  29  CFR  1952.7,  and 
29  CFR  1953.21, 1953.22,  and  1953.23. 
OSHA  regulations  require  that  States 
respond  to  the  adoption  of  new  or 
revised  permanent  Federal  standards  by 
State  promulgation  of  comparable 
standards  within  six  months  of  OSHA 
publication  in  the  Federal  Reguter  (29 
CFR  2953.23(a);  a  30-day  response  time 
is  required  for  State  adoption  of  a 
standard  comparable  to  a  Federal 
emergency  temporary  standard  (29  CFR 
1953.22(a)(1)).  Newly  adopted  State 
standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
in  29  CFR  Part  1953,  but  are  enforceable 
by  the  State  prior  to  Federal  review  and 
approval.  Section  18(c)(2)  of  the  Act 
provides  that  if  State  standards  which 
are  not  identical  to  Federal  standards 
are  applicable  to  products  which  are 
distributed  or  used  in  interstate 
commerce,  such  standards  must  be 


required  by  compelling  local  conditions 
and  must  not  unduly  burden  interstate 
commerce.  (This  latter  reqtiirement  is 
commonly  referred  to  as  tfie  "product 
clause.**) 

On  October  29, 1974,  notice  was 
published  in  the  Federal  Register  (39  FR 
39037)  of  the  approval  of  the  Arizona 
State  plan  and  the  adoption  of  Subpart 
CC  to  Part  1952  containmg  the  decision. 
The  Arizona  State  plan  provides  for  the 
adoption  of  State  standards  in  the 
following  manner. 

The  Arizona  Division  of  Occupational 
Safety  and  Health  either  proposes  to 
adopt  Federal  standards  or  drafts  such 
standards  as  it  considers  necessary 
after  agency  review  and  research  and 
consultation  with  the  Arizona 
Occupational  Safety  and  Health 
Advisory  Committee  and  other  persons 
knowledgeable  in  the  specific  field  for 
which  tfie  standards  are  being 
formulated.  The  standards  are  submitted 
to  the  Arizona  Industrial  Commission 
for  its  approval  The  Arizona  Plan 
provides  for  adoption  of  a  standard  as  a 
State  standard  after  public  notice  and 
hearing  and  published  in  accord  with 
the  Administrative  Rules  and 
Regulations  of  Arizona. 

The  State  has  submitted  a  State 
initiated  plan  change  by  letter,  with 
attachments,  dated  September  6, 1984, 
from  Larry  Etchechury,  Director,  to 
Russell  B.  Swanson.  Regional 
Administrator,  and  inoorporated  the 
standard  on  Hoes  for  Weeding  and 
Thinning  Crops  as  part  of  its 
occupational  safety  and  health  plan.  The 
subject  standard  prohibits  the  use  of  a 
hoe  with  a  handle  less  than  four  feet  in 
length  for  weeding  and  thinning  crops, 
based  upon  the  existence  of  other 
practical  and  adequate  alternatives  to 
the  use  of  these  short-handled  hoes.  The 
Commission  held  two  public  hearings  on 
the  standard  (fuly  24, 1984  and  August  2, 
1984).  After  public  testimony,  the 
standard  was  adopted  on  August  16, 
1984  and  became  effective  on  November 
15, 1964. 

B.  Issues  for  determination 

The  Arizona  standard  in  question  is 
now  under  review  by  the  Assistant 
Secretary  to  determine  whether  it  meets 
the  requirements  of  section  16(cK2)  of 
the  Act  and  29  CFR  1902  and  1953. 
Public  comment  is  being  sought  by 
OSHA  on  the  following  issues. 

1.  "At  least  as  effective" requirement. 
There  is  no  equivalent  Federal  standard 
prohibiting  the  use  of  short  handled 
hoes  for  thinning  or  weeding  crops. 
Therefore,  OSHA  has  preliminarily 
determined  that  the  State  standard  in 
question  meets  the  "at  least  as 
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effective"  critenoa  of  section  18(cK2)  of 
the  Occupatioaai  Safety  and  Health  Act 
HoMwvar.  public  comment  on  this  issue 
is  solicited  for  OSHA's  consideratiaa  in 
its.rinal  decifliea  on  whetiwr  or  not  to 
approMe  the  State's  standard. 

2.  Product  dauae  requirement  On  Its 
face,  the  Arizona  standard  appears  to 
deal  with  a  product  that  is  used  and 
distributed  in  iirterrtate  commerce. 
OSHA  is  oevertfaeiess  seeking  through 
this  notice  public  conunent  on  this  issue 
and  also  on  whether  the  standard  on 
Hoes  for  Weeding  and  Thinning  Crops: 
(a)  Is  required  by  compeliii^  local 
conditions;  and  (b)  unduly  burdens 
interstate'commerce. 

C  Public  Participalion 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  with  respect  to  the  issues 
described  above,  lliese  comments  must 
be  postmarked  on  or  before  December  9, 
1985,  and  submitted  in  quadruplicate  to 
the  Director,  Federal-State  Operations, 
Room  N-347B,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210.  Written 
submissions  must  clearly  identify  the 
issues  which  are  addressed  and  the 
position  taken  with  respect  to  each 
issue.  The  Occupational  Safety  and 
Health  Administration  will  consider  all  - 
relevant  comments,  arguments  and 
requests  submitted  concerning  the 
supplement  and  will  thereafter  publish 
notice  of  the  decision  approving  or 
disapproving  it 

D.  Location  of  Supplement  for 
inspection  aad  Copying 

A  copy  of  Arizona's  standard  on  Hoes 
for  Weeding  and  Thinning  Crops  along 
with  approved  State  provisions  for 
adoption  of  standards,  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  the  Regional  Administrator.  U.S 
Department  of  Labor,  11349  Federal 
Building;  450  Golden  Gale  Avenue,  P.O. 
Box  36017,  San  Francisco,  California 
94102;  Office  of  the  Division  of 
Occupational  Safety  and  Health 
Administration.  Industrial  Commission 
of  Arizona,  800  W.  Washington. 
Phoenix.  Arizona  8S007;  Office  of  the 
Director.  Federal-State  Operations,  U.S. 
Department  of  Labor,  Room  N3476,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Authority:  Sec.  18,  84  Stat.  1608  (29  U.S.C. 
667):  29  CFR  Part  1902.  Secretary  of  Labor's 
Order  No.  9-83  (43  FR  35736) 


Signed  this  4th  d^r  of  Nevanber.  1W5.  in 
Washington.  D.C 

Patrick  R.  Tyson. 

Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  85-26609  Filed  11-7-65;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  10 

Proposed  International  Surface  Air  Lift 
Transit  Service  to  Certain  Latin 
An>erican  Courtbies 

agency:  Postal  Service. 
action:  Proposed  rule. 

SUMMARY:  Pursuant  to  an  agreement 
with  the  postal  administration  of 
Panama,  the  Postal  Service  intends  to 
begin  International  Surface  Air  Lift 
Transit  Service  to  certain  Latin 
American  countries  through  Panama  at 
postage  rates  indicated  in  the  tables 
below.  The  proposed  service  is 
scheduled  to  begin  on  January  16. 1966. 
DATE  Comments  must  be  received  on  or 
before  December  8. 1985. 
ADDRESSeS:  Written  comments  should 
be  directed  to  the  General  Manager, 
Rate  Development  Division,  Office  of 
Rates,  Rates  and  Classification 
Department,  U.S.  Postal  Service, 
Washington,  D.C.  20280-5350.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 


between  9  ajm.  and  4  p.m.,  Monday 
throu^  Friday,  in  room  6620, 475 
L'Enfant  Maza  West.  SW^  Washington, 
D.C.  20260-5356. 

FOR  FUTTHER  INFORMATION  CONTACT: 
Leon  W.  Periinn.  (202)  268-2873. 

SUPRLEMENTARY  INFORMATION:  The 
international  Mail  Manual  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  39  CFR  10.1. 
Additions  to  the  manual  concerning  ttie 
proposed  new  servica,  including  tt>e  rate 
tables  reproduced  below,  will  be  made 
in  due  course.  Accordingly,  although  39 
U.S.C.  407  does  not  require  advance 
notice  and  the  opportunity  for 
submission  of  comraeots  on 
international  service,  and  the  provisions 
of  the  Administrative  Procedure  Act 
regarding  proposed  rulemaking  (5  U.S.C 
553)  do  not  apply  (39  U.S.C.  410  (a)),  the 
Postal  Service  invites  interested  persons 
to  submit  written  data,  views  or 
arguments  concerning  the  proposed 
International  Surface  Air  Lift  Transit 
Service  to  certain  Latin  American 
countries  at  the  rates  indicated  in  the 
table  below. 

Ust  of  Subjecto  in  39  CFR  Part  10 

Postal  Service,  Foreign  relations. 

PART  19-(  AMENDED] 

The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C  S52(a):  99  U.S.C.  401, 
404.  407.  408. 


tNTERf«ATK)NAI.  SURFACE  A«R  LffT 
(See  1ono«nng  Kst  for  AMF  and  counby  gro«4>s) 


Origin  AMF  group 

group 

Km 

group 

group 

c 

IMS 

grg. 

group 

a  Pound  Rale 
(1)  Regular  Snvto*: 

F«fi       '. 

$1.95 
1.70 
1.W 

176 
153 

1.79 

N/A 
■^02 

N/A 

N/A 

'1.82 

N/A 

S2.22 

2-<7 

2sa 

2.00 
U2 
226 

2.41 

2£4 
2S2 

M7 
2.38 
2S4 

$255 

N/A 
2.99 

2.30 
N/A 
2.69 

N/A 

•2  40 

N/A 

N/A 

■2.16 

N/A 

$2.86 

Z57 
2.33 

23» 
2.81 

^10 

N/A 
N/A 
N/A 

N/A 
N/A 
♦J/A 

$3  40 

Central. .,  

West „    _  _  . 

3.22 

a.13 

(2)  Regular  Sarvica  M<=Bag: 

East      

Central        .  ,  .     .            ..      

Wast _ _. 

306 
290 
2.82 

(3)  Transit  Servica  Regular. 

East „ „ 

360 

rantrfl          

342 

Wast _ _  .    . 

330 

(4)  TraiNK  Sanrica  M  -Sag: 
Fff> 

3J» 

Central..    _     .       ._ 

■  MIttfl           

308 
2.97 

■  Proposed  pound  rates. 


International  Surface  Air  Ijft  Service  Rate  Groups 


East 


Origin  AMF's: 
Boston 


Nnv  Tow  wayMWH 

Philada^iMa 

Wastnogton.  DC- 


Centrri 


Chicago.. 


Los  Angelas 
San  rf^noaco 


'  /M4F  aarvidng  Ott  piupuaed  new  deslnation  countries.  AN  AMFs  do  not  service  an  destnating  covMriea. 
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Destination  Countries  for  Regular  and/or  Transit  Service 


Ra(aQrai«a 

A 

B 

C 

0 

E 

Bain  • ;. 

Alrniia 

Argandna 

Imla 

Austoaka 

Cokmbtpi         

AiaMa 

BoMa' 

Japan 

CoMaHca' 

Salgiuni 
Buigana 
Ciactioalovakaa 

R)i  Islands 

ri*t' 

n^i  * 

OomncanRapuMc'.... 

Ffancn  Guyana ' 

EoMdor  • 

Oanmaik 
EaMGannany 

Guyana* 

Paraguay' 

Peru' 

South  Alnca 

eiSalMMto> 

fMand 

ru Ill 

FiMica 

Sunmma' 

Uruguay* 

►**  • . 

Oeal  Britain 

Hondufas> 

jMMKml 

intwd 

^'■■op     _ 

_^ 

Mand 

Ne«hef<ands/M«n>_. 

•wy 

Ncaragua  >  -._ _ _. 

UnaantxMrg 

Nsvivftsnos 

Thndad  and  Tobago  >.... 

Non»ay 

" 

VanaiiMla             _    ... 

Portugii 

Rumania 
Spam 

WastGannany 
VugoHavia 

rtoo  counaws. 

An  appropriate  amendment  to  39  CFR 
laa  to  reflect  these  changes  will  be 
published  when  the  flnal  rule  is  adopted. 
Fred  Eggkston, 

Assistant  General  Counsel,  Legislative 
Division. 

|FR  Doc.  8S-26744  Filed  ll-7-«5;  8:45  amj 
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39  CFR  Parts  310  and  320 

Restrictions  on  Private  Carriage  of 
Letters;  Proposed  Clarification  and 
Modification  of  Definition  and  of 
Regulations  on  Extremely  Urgent 
Letters;  Extension  of  Comment  Period. 

agency:  Postal  Service. 

ACnoM:  Proposed  Rule;  Extension  of 
comment  period. 


summary:  On  October  10, 1985.  the 
Postal  Service  published  in  the  Federal 
Register  (50  PR  41462)  a  proposed 
modification  and  clarification  of  the 
regulations  on  the  Private  Express 
Statutes,  which  was  corrected  in  a  minor 
respect  on  October  22, 1985  (50  FR 
42729). 

Several  parties  have  requested  that 
the  comment  period,  originally  thirty 
days,  be  extended.  Because  of  the 
substantial  public  interest  in  the 
proposal  and  the  likelihood  that  a 
modest  extension  of  the  comment  period 
will  permit  greater  public  pariicipation 
in  this  rulemaking  process,  the  Postal 
Service  is  extending  the  comment  period 
by  an  additional  thirty  days.  The 
extended  comment  period  will  expire  on 
December  12, 1985. 


DATE:  Comments  must  be  received  on  or 
before  December  12, 1985. 
ADDRESS:  Written  comments  should  be 
addressed  to  the  General  Counsel,  Law 
Department,  United  States  Postal 
Service.  Washington,  D.C.  20260-1113. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  in  Room 
5128,  955  LEnfant  Plaza,  SW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT! 
Charies  D.  Hawley  (202)  268-2970. 
Fred  Eggleston, 

Assistant  General  Counsel  Legislative 
Division. 

(FR  Doc.  85-26742  Filed  11-7-85;  8:45  am) 

BILLING  COOC  7710-12.4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AD-FRL-2881-3] 

Standards  of  Performance  for  N«w 
Stationary  Sources;  Ruid  Catalytic 
Craclcing  Unit  Regenerators 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Revision  to  proposed  rule. 

summary:  Standards  of  performance  for 
reducing  emissions  of  sulfur  oxides  (SO, 
from  new,  modified,  and  reconstructed 
fluid  catalytic  cracking  unit  (FCCU) 
regenerators  were  proposed  on  January 
17, 1984  (49  FR  2058).  Today's  action 
revises  the  proposal  as  it  relates  to  the 
averaging  time  and  method  in  which 


compliance  with  the  proposed  standards 
would  be  determined,  including  the 
addition  of  requirements  to  determine 
compliance  daily. 

The  comment  period  for  these 
standards  is  being  reopened  to  allow 
comments  specific  to  the  revisions. 
Additional  comments  are  not  being 
sought  on  other  aspects. 

date:  Comments  must  be  postmarked 
on  or  before  December  9. 1985. 

ADDRESS:  Comments.  Comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  Central  Docket  Section  (LE-131),  U.S. 
EPA,  401  M  Street,  SW,  Washington. 
D.C.  20460.  Specify  Docket  Number  A- 
79-09. 

Docket.  Docket  Number  A-79-09. 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby.  Gallery  1,  Waterside  Mall.  401  M 
Street,  SW.  Washington,  D.C.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  regarding  the  policy 
aspects  of  these  proposed  revisions, 
contact  Ms.  Gail  Lacy  or  Mr.  Gil  Wood. 
Standards  Development  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-13),  U.S.  EPA,  Research 
Triangle  Park,  NC  27711,  telephone      ' 
number  (919)  541-5578.  For  questions 
regarding  source  testing  and  emission 
monitoring,  contact  Mr.  Terry  Harrison 
or  Mr.  Ed  McCarley,  Emission 
Measurement  Branch.  Emission 
Standards  and  Engineering  Division 
(MD-13),  U.S.  EPA,  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-5543. 

SUPPt^EMENTARY  INFORMATION: 

Background  and  Summary  of  Proposed 
Revisions 

Standards  for  FCCU's  with  and 
without  add-on  control  devices  were 
proposed  on  January  17, 1984  (49  FR 
2058).  In  the  remainder  of  this  preamble, 
these  requirements  are  referred  to  as  the 
proposed  standards.  The  Agency 
expects  that  scrubbers  would  be  used  to 
achieve  the  proposed  standard  for 
FCCU's  with  add-on  controls,  and  SO, 
reduction  catalysts  to  achieve  the 
proposed  standard  for  FCCU's  without 
add-on  controls.  Compliance  with  the 
proposed  standards  would  have  been 
determined  by  manual  performance 
tests,  consisting  of  three  1-hour  test 
runs.  Excess  emissions  would  have  been 
determined  based  on  3-hour  averages 
using  a  sulfur  dioxide  (SOi)  continuous 
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emission  monitor.  For  PCCU's  with  add- 
on control  devices,  the  monitor  would 
.  have  been  Ijocated  at  the  ontiet  from  the 
control  device  and  the  excess  emission 
level  would  have  been  established 
during  the  initial  txmipliance  test. 

"foday's  notice  proposes  revisions  to 
the  proposed  standards.  In  the 
remainder  of  this  preamble,  these  are 
referred  to  as  the  revised  proposed 
standards.  The  revised  proposed 
standard  for  PCCU's  with  add-on 
controls  would  increaae  the  averaging 
time  for  determining  compliance  from  3 
hours  to  7  days.  Compliance  would  be 
determined  daily  based  on  the 
performance  of  the  control  device 
averaged  over  a  7-day  peiiod  which 
includes  that  day  and  the  previous  6 
days,  i.e.,  a  rolling  7-day  average.  The 
revised  proposed  standard  would 
identify  SOi  as  the  regulated  pollutant. 
For  compliance  determinations,  control 
device  perfonnance  would  be  calculated 
as  an  SO2  emission  reduction  efficiency 
based  on  measuronents  by  continuous 
SO  3  emission  numitors  at  the  inlet  and 
outlet  of  the  control  device.  Hie 
monitors  would  be  required  to  meet  the 
specifications  described  in  Appendix  F 
to  40  GFR  Part  60.  when  the  appendix  is 
promulgated.  The  source  owner  would 
be  reqaired  to  provide  a  minimum  of  22 
days  crf^data  for  every  30-day  period 
using  the  continuous  monitors  or  an 
approved  manual  emission  test. 

The  revised  proposed  standard  for 
FCCU's  without  add-on  controls  also 
would  increase  the  averaging  time  for 
determining  compliance  from  3  hours  to 
7  days.  The  regulated  pollutant  would 
continue  to  be  SO„  as  proposed 
Compliance  would  be  determined  daily 
based  on  a  rolling  7-day  averagt:  of  SO. 
emisMons  measured  daily  using 
Reference  Method  8.  However.  EPA 
invites  comments  on  alternative 
approaches  to  ensuring  continuous 
compliance. 

Selection  of  Comptiance  Averaging 
Time 

Comments  received  on  the  proposed 
standards  stated  that  the  3-hour 
averaging  period  for  determining 
compliance  should  be  increased  to  at 
least  7  days.  These  comments  related  to 
the  standards  for  FCCU's  with  and 
without  add/on  controls.  The 
comtnenters'  reasons  included 
variability  in  SO,  emissions  due  to 
normal  feedstock  and  operational 
chaitges,  difficulties  in  adjusting  process 
variables  in  a  3-liour  period  when  using 
SO,  reduction  catalysts,  and 
consistency  with  the  proposed  feed 
sulfur  standard. 

The  EPA  reviewed  emission  test  data 
to  determine  if  the  variation  in  FCCU 


SO,  emissions  is  significant.  Continuous 
SOt  monitoring  data,  presented  in 
Appendix  C  of  the  background 
information  document  (BID)  for  the 
proposed  standards,  show  that 
uncontrolled  SO>  emissions  varied  from 
13  to  24  kg  of  SOi/1,000  kg  of  coke  bum- 
off  over  a  period  of  1  to  2  weeks.  Several 
of  the  commenters  pointed  to  these  data 
as  an  ilhistratiaa  of  the  variability  of 
SOt  emissions  from  FCCU  regenerators. 

The  EPA  used  data  from  this  study  in 
a  time  series  analysis  to  simulate  the 
long-term  variability  of  scrubber  per- 
formance in  Older  to  determine  the 
appropriate  compliance  averaging  time 
for  the  standard  lor  FCCU's  with  add-on 
controls.  For  each  averaging  time 
evaluated,  the  time  series  model 
estimates  the  minimum  value  of  the 
time-averaged  scrubber  performaoce  (in 
terms  of  the  percent  emission  reduction] 
that  would  be  expected  in  a  10-year 
period.  The  results  of  this  analysis 
confirmed  that  a  3-hour  averaging  period 
is  too  short  to  ensure  that  exceedances 
of  the  proposed  standard  would  not 
occur  due  to  normal  FCCU  or  control 
system  variabi!ity.  However,  with  a  7- 
day  rolling  average,  the  minimum 
performaTTCe  level  expected  in  a  lt)-year 
period  was  better  than  the  level  oTthe 
standard,  indicating  tfiat  a  7-day 
averaging  period  would  adi?quately 
account  for  normal  variability. 

The  EPA  considered  a  similar  analysis 
for  the  standard  for  PCCU's  without 
add-on  controls.  Because  the  SO, 
reduction  catalyst  technology  is  still  in 
the  development  stages,  no  suuroe  tests 
are  available  for  use  in  a  time  series 
analysis  for  this  coiUrol  technology. 
However.  EPA  agrees  with  the  comment 
that  7  days  would  allow  a  reasonable 
amount  of  time  to  adjust  process 
variables  after  changes  such  as  to  a 
different  feedstock  whereas  3  hours 
would  not  Therefore,  EPA  concluded 
that  a  7-day  averaging  lime  would  be 
aj^ropriate  for  the  standards  for  both 
FCCU's  with  and  without  add-on 
controls. 

Selection  of  Cempliance  Method 

In  the  proposed  standards,  affected 
facilities  complying  with  the  standard 
for  FCCU's  with  add-on  controls  would 
have  been  required  to  install  a 
continuous  SOj  monitor  only  at  the 
scrubber  outlet.  Excess  emissions  would 
have  l>een  determined  based  on  the 
outlet  SO2  concentration  level  measured 
during  the  initial  performance  test.  This 
outlet  concentration  is. a  function  of  both 
the  inlet  SO2  concentration  and  the 
emission  reduction  efficiency.  Several 
commenters  stated  that  this  method  of 
determining  excess  emissions  would  be 
unsuitable  for  a  standard  that  would 


require  a  particular  control  device 
efficiency  (i.e.,  percent  emission 
reduction).  The  reason  is  that  even  with 
a  constant  scrubber  efficiency,  the 
scrubber  outlet  concentration  would 
vary  considerably  if  there  were  lai;ge 
variations  in  scrubber  inlet 
concentrations.  It  would  be  difficult  to 
choose  a  feed  for  the  performance  test 
that  would  result  in  the  maximum 
scrobber  inlet  concentration  expected 
over  the  life  of  an  FCCU.  One 
commenter  states  that  the  only 
reasonable  method  would  be  monitoring 
at  both  the  inlet  and  outlet  to  the  control 
device  in  order  to  allow  direct 
calculation  of  the  percent  SOi  emission 
reduction  that  is  achieved.  The  EPA 
agrees.  Therefore,  the  revised  proposed 
standard  for  FCCU's  with  add-on 
controls  would  require  monitoring  of 
SO2  emissions  at  both  the  inlet  and 
outlet  to  the  control  device. 

The  proposed  standards  defined  SO. 
as  the  regulated  pollatant  for  all 
FCCU's.  Sulfur  compounds  oUier  than 
SO],  such  as  sulfur  trioxide  (SOa).  can 
be  emitted  and  can  be  controlled.  The 
intent  was  to  prevent  aHected  facilities 
from  appearing  to  control  SOj  when  the 
SO2  actually  was  being  converted  to 
SO3,  especially  when  SO,  reduction 
catalysts  are  used.  Reliable  continuous 
monitors  that  measure  SOz  are 
available,  but  ones  that  measure  SO, 
are  not  currently  available.  Thus,  as 
EPA  considered  longer  averaging  times 
and  the  addition  of  a  continuous  monitor 
on  the  inlet,  EPA  also  considered 
whether  the  revised  proposed  standard 
for  FCCU's  with  add-on  control  could 
identify  SO3  as  the  regulated  pollutant 
so  that  continuous  monitors  could  be 
used  for  compliance  determinations.  The 
EPA  has  concluded  that  this  change  can 
be  made  without  changing  the  effect  of 
the  standard.  The  best'demonslrated 
technology  (BUT)  would  be  the  same  for 
an  SO2  standard  as  for  an  SO.  steniard: 
in  both  cases,  flue  gas  scrubbers  would 
be  applied  as  the  control  device.  In 
addition,  the  emission  redaction 
efficiency  that  would  best  reflect  BDT  is 
essentially  the  same.  Thus,  the  revised 
proposed  standard  for  FCCU's  with  add- 
on controls  would  identify  SO2,  rather 
than  SO,  as  the  regulated  pollutant,  and 
would  require  daily  compliance 
determination^  over  rolling  7-day 
averaging  periods,  using  SO;  continuous 
emission  monitors. 

The  additional  equipment  necessaiy 
to  monitor  the  control  device  inlet  would 
add  approximately  $40,000  (o  the  capital 
cost  estimate  for  the  continuous 
emission  monitoring  systems  presented 
in  Appendix  D  of  the  BID  for  the 
proposed  standards.  The  EPA  considers 
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this  co8t  reasonable  in  light  of  the 
advantages  offered  by  more  frequent 
compliance  determinations.  Ensuring 
continuous  compliance  is  important  due 
to  the  large  amount  of  emissions  from 
rcClTs.  For  a  typical  plant, 
uncontrolled  emissions  may  be  around 
2.000  to  6,000  Mg/yr  and  controlled 
emissions  may  be  around  400  to  1,200 
Mg/yr.  The  EPA  has  extensively  studied 
the  reliability  of  SOi  continuous 
emission  monitoring  systems  for 
determining  compliance  during  the 
development  of  Subpart  D,  Subpart  Da, 
and  proposed  Appendix  F  of  40  CFR 
Part  6a  The  EPA  has  concluded  that 
state-of-the-art  SO»  continuous  emission 
monitoring  systems  provide  suHiciently 
precise  and  accurate  SOi  concentration 
data  when  proper  operation  and 
maintenance  techniques  are  employed. 

The  EPA  also  intends  to  require 
continuous  compliance  determinations 
for  FCClTs  without  add-on  controls.  In 
order  to  match  the  procedures  for  add- 
on control  compliance  determinations, 
use  of  continuous  SOi  emission 
monitors  for  the  compliance 
determinations  was  considered;  this 
would  require  either  a  change  in  the 
regulated  pollutant  from  SO,  to  SOi,  or 
a  predictable  ratio  between  SO*  and 
SOx  emissions.  However,  a  change  in 
the  pollutant  is  not  appropriate  for 
FCClTs  without  add-on  controls  and  a 
predictable  ratio  is  not  possible  based 
on  EPA's  current  knowledge.  The 
primary  technology  that  would  be  used 
to  comply  with  the  standard  for  FCCU's 
without  add-on  controls  is  SOx 
reduction  catalysts.  This  technology 
appears  to  be  more  effective  with  a  high 
ratio  of  Sd  to  Sd  in  the  regenerator. 
Therefore,  the  FCCU  would  likely  be 
operated  in  a  way  that  would  result  in 
generally  higher,  but  quite  variable, 
ratios  of  Sd  to  SQi  in  the  flue  gas  as 
compared  to  an  FCCU  with  an  add-on 
control  device.  The  data  that  are 
available  for  SO,  reduction  catalysts 
indicate  that  Sd  is  likely  to  constitute 
from  10  to  30  percent  and  may  in  some 
cases  even  be  greater  than  50  percent  of 
the  SOx  emissions.  Thus,  an  Sd 
standard  could  inappropriately  allow 
standard  substantial  quantities  of  SO, 
to  be  emitted.  There  is  some  information 
from  other  industries  to  suggest  that  the 
current  opacity  standard  of  30  percent 
for  FCClTs,  although  developed  to  limit 
particulate  matter  emissions,  may  also 
limit  the  concentration  of  Sd  in  the  flue 
gas.  because  Sd  would  condense  to 
add  mist  upon  contact  with  the 
atmosphere.  However,  opacity  test  data 
are  not  available  for  FCCU's  controlled 
by  SO,  reduction  catalysts.  The  EPA 
invites  comments  on  the  potential  Sd 


contribution  to  the  total  SO,  emissions 
when  SO,  reduction  catalysts  are  used, 
including  any  potential  limitations  due 
to  the  current  opacity  standard. 

The  EPA  next  considered  if  the 
amount  of  SO,  in  th^  flue  gas  could  be 
predicted  based  on  an  Sd 
measurement,  along  with  other 
operational  information.  Several 
variables  are  involved  in  determining 
the  ratio  of  Sd  to  Sd  in  the  flue  gas, 
including  the  amount  of  SO,  reduction 
catalyst  and  CO  promoter  catalyst  used, 
regenerator  excess  oxygen,  regenerator 
temperature,  and  the  amount  of  coke  on 
the  regenerated  catalyst  The  EPA  does 
not  have  sufficient  information  to 
determine  a  correlation  between  SO, 
and  Sd  emissions  based  on  these  (and 
potentially  other)  variables,  or  if  such  a 
correlation  could  reasonably  be 
developed,  even  on  an  FCCU-specific 
basis.  The  EPA  would  like  comments  on 
such  an  approach.  However,  based  on 
EPA's  current  information,  continuous 
compliance  determinations  using  a 
combination  of  continuous  Sd  emission 
monitors  and  an  Sd/SO,  correlation  is 
not  possible. 

Because  a  measurement  of  Sd.  rather 
than  SO,  emissions,  would  not 
necessarily  indicate  if  the  SO,  reduction 
catalyst  was  operating  improperly  for 
SO,  control  EPA  intends  to  require 
continuous  compliance  determinations 
based  on  the  measurement  of  SO,-  The 
EPA  is  considering  several  alternatives. 
However,  our  information  is  limited  due 
to  the  lack  of  FCCU's  commercially 
using  SO,  reduction  catalysts  to  test. 
Presently,  the  most  viable  method  is  to 
conduct  manual  tests  daily  using  EPA 
Reference  Method  &  The  EPA  estimates 
that  such  tests  would  cost  on  the  order 
of  $130.000/yr.  Although  EPA  considers 
this  cost  to  be  reasonable  considering 
the  potentially  large  differences  in  the 
emission  reduction  achieved  if  SOx> 
rather  than  Sd.  is  measured,  this  cost  is 
not  trivial,  and  the  Agency  invites 
comments  on  the  reasonableness  of  this. 
The  EPA  is  also  interested  in  comments 
and  data  on  other  options  that  are  less 
costly  but  provide  adequate  enforceable 
compliance  data.  One  such  method  is  a 
modification  of  EPA  Reference  Method 
6B.  Another  approach  is  the 
development  of  a  reliable  continuous 
monitor  that  measures  SO,,  rather  than 
only  Sd.  A  third  may  be  monitoring  of 
Sd  emissions  along  with  other 
parameters.  Such  an  approach  would 
require  a  demonstration  of  the 
relationship  between  the  monitored 
parameters  and  SOx  emission  rates,  and 
might  include  periodic  manual  tests 
using  Method  8. 


Monitoring  and  Testing  Requirements 

FCCU's  With  Add-on  Controls— 
Compliance  Calculations  and 
Monitoring  Requirements 

When  establishing  standards  that 
require  use  of  continuous  emission 
monitors  for  determining  compliance,  it 
is  necessary  to  consider  that  monitors 
undergo  periods  of  downtime  and,  thus, 
are  not  available  100  percent  of  the  time. 
Redundant  monitoring  systems  are 
possible  but.  in  EPA's  jud^^ent,  their 
costs  are  not  warranted  for  those 
proposed  standards.  Therefore,  EPA  is 
proposing  minimum  data  requirements 
that  provide  for  downtime,  but  limit  the 
amount  of  data  permitted  to  be  lost 
before  supplemental  sampling  is 
required,  lliese  proposed  requirements 
would  provide  the  owner  or  operator 
with  time  to  maintain  and  calibrate  the 
continuous  emission  monitoring 
equipment,  correct  minor  malfunctions, 
and,  if  necessary,  arrange  for 
supplemental  sampling,  while  at  the- 
same  time,  providing  sufficient  data  for 
compliance  determinations.  They  also 
would  prevent  the  possibility  of  an 
affected  facility  operating  for 
unreasonably  long  periods  without 
collecting  data. 

The  minimum  data  requirements  for 
compliance  determinations  would  be  the 
same  as  those  specified  for  utility 
boilers  under  Subpart  Da  and  the 
proposed  revisions  to  Subpart  D  of  40 
CFR  Part  60.  The  facihty  would  be 
required  to  obtain  at  both  the  inlet  and 
outlet  of  the  control  device  at  least  22 
valid  days  of  data  for  every  rolling  30- 
day  period.  A  valid  day  of  data  would 
consist  of  at  least  18  valid  hours,  and  a 
valid  hour  would  consist  of  at  least  2 
valid  data  points.  Malfimctions  are  not 
likely  to  occur  during  every  30-day 
period.  Thus,  EPA  expects  that  most 
continuous  emission  monitors  routinely 
will  operate  better  than  the  proposed 
minimum  data  requirements  and 
supplemental  sampling  will  be  required 
rarely.  Supplemental  sampling,  if 
necessary  to  meet  the  minimum  data 
requirements,  could  be  achieved  with  a 
spare  continuous  Sd  emission  monitor. 
Reference  Method  6  with  samples  at 
hourly  intevals,  or  Reference  Method  6B. 

Compliance  would  be  determined 
daily  based  on  the  average  performance' 
(in  terms  of  percent  emission  reduction) 
of  the  add-on  control  device  over  rolling 
7-day  periods.  Data  from  the  inlet  and 
the  outlet  of  the  control  device  would  be 
averaged  separately.  The  7-day  average 
performance  would  be  calculated  based 
on  all  valid  hours  of  data  rather  than  the 
data  averages  for  each  day.  The  7-day 
average  for  the  inlet  minus  the 
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corresponding  7-day  average  for  the 
outlet  divided  by  the  7-day  average  for 
the  inlet  will  give  the  average 
performance  of  the  control  device  for 
that  7-day  period. 

Exceedances  of  the  standard  during 
periods  of  startup,  shutdown,  and 
malfunction  of  the  FCCU  and  the  control 
device  are  not  considered  violations  of 
the  standard.  Valid  monitoring  data 
collected  during  such  periods  may  be  - 
excluded  from  calculations  on  the  7-day 
average  performance.  However,  these 
data  should  be  included  when 
determining  if  the  criteria  for  a  valid- 
data  day  (i.e.,  at  least  18  valid  hours)  are 
met. 

To  ensure  the  accuracy  of  continuous 
emission  monitors  used  for  compliance 
determinations,  it  is  necessary  to 
perform  periodic  quality  assurance 
activities.  Appendix  F  of  40  CFR  Part  60. 
which  was  proposed  on  March  14, 1984 
(49  FR  9676),  will  specify,  when 
promulgated,  the  quality  assurance 
procedures  that  would  be  required  for 
continuous  emission  monitors  on 
FCCU's  with  add-on  control  devices. 
Information  regarding  Appendix  F  can 
be  found  in  Docket  Number  A-80-29. 

FCCU'$  Without  Add-on  Controls- 
Compliance  Testing  Requirements 

For  FCCU's  without  add-on  controls, 
compliance  would  be  determined  daily 
based  on  the  average  SO^  emissions 
measured  that  day  and  the  previous  6 
days;  i.e.,  a  rolling  7-day  average.  The 
measurement  of  SO,  emissions  would  be 
accomplished  by  conducting  Reference 
Method  8  for  one  shift  each  day.  The 
EPA  estimates  that  the  equipment  to 
conduct  Method  8  would  cost  about 
$40,000  initially,  and  about  $10,000/yr 
for  replacement  parts.  Labor  to  collect 
and  analyze  the  samples  is  estimated  to 
be  about  $120,000/yr.  These  cost 
estimates  are  based  on  the  development 
of  an  automatic  traversing  system  to 
minimize  labor  costs;  the  development 
cost  comprises  half  of  the  initial  $40,000 
equipment  cost.  The  EPA  judges  these 
costs  to  be  reasonable  in  light  of  the 
assurance  that  the  anticipated  emission 
reduction  is  achieved  continuously. 

The  presence  of  particulate  matter  in 
the  stack  gases  from  the  FCCU 
regenerator  can  interfere  with  the 
Reference  Method  8  testing.  To 
eliminate  this  problem.  Method  8  would 
be  revised  for  this  standard  by  requiring 
a  heated  filter  prior  to  the  impingers, 
and  a  probe  and  filter  temperature 
greater  than  160  °C.  The  filter  and  probe 
catch  would  not  be  included  in  the 
analysis.  Also,  the  isopropanol  impinger 
would  be  eliminated  from  the  Method  8 
sampling  train. 


Recordkeeping  and  Reporting 
Requirements 

Today's  action  would  change  the 
recordkeeping  and  reporting 
requirements  associated  with  the 
proposed  standards.  Refiners  subject  to 
the  standard  for  FCCU's  with  add-on 
controls  would  be  required  to  record  the 
data  from  the  continuous  emission 
monitor  at  the  inlet,  as  well  as  at  the 
outlet.  Refiners  subject  to  the  standard 
for  FCCU's  without  add-on  controls 
would  be  required  to  maintain  a  record 
of  measurements  obtained  in  the  daily 
Method  8  tests.  All  reHners  would  also 
have  to  keep  records  of  each  7-day 
average  compliance  determination.  As 
stated  in  the  General  Provisions,  40  CFR 
60.7,  records  would  be  retained  for  at 
least  2  years. 

The  EPA  has  reviewed  the  proposed 
reporting  requirements  and  has  modified 
them  somewhat.  In  order  for  the  public 
to  understand  better  the  requirements, 
the  procedure  under  which  EPA 
determines  reporting  frequencies  for 
NSPS  and  for  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  is  described  below. 

For  NSPS,  the  information  collected  is 
of  three  different  types  that  are  of 
different  utilities  to  the  enforcing 
agency.  These  types  of  information  are: 

1.  Monitored  Parameter  Data — 
information  on  control  device  or  process 
parameters  (e.g..  pressure  drop).  This 
information  is  used  as  an  indicator  of 
how  well  the  control  device  is  being 
operated  and  maintained  and  is  useful 
in  targeting  inspections. 

2.  Excess  Emission  Data — generally 
continuous  emission  monitor  reports. 
This  information  is  used  as  an  indicator 
of  the  compliance  status  of  the  source 
and  may  be  used  to  target  inspections  or 
performance  tests.  In  most  cases,  neither 
this  nor  monitored  parameter  data  may 
be  used  as  the  sole  evidence  of  a 
violation  of  the  standard. 

3.  Direct  Compliance  Information — 
data  which  may  be  used  by  the 
enforcement  agency  as  the  sole 
evidence  of  a  violation  of  the-standard. 

Direct  compliance  information  is  most 
useful  to  an  enforcement  agency 
because  the  compliance  status  of  the 
source  is  evident  from  the  information 
itself  and  no  further  testing  is  necessary 
for  documentation.  Because  these  data 
can  be  used  so  quickly,  and  because  it  is 
beneficial  to  an  enforcement  action  to 
have  the  freshest  data  available,  sources 
are  required  to  report  this  information  to 
EPA  on  a  quarterly  basis.  However,  if  no 
exceedances  of  the  standard  have 
occurred  during  a  particular  quarter, 
only  a  statement  to  that  effect  (negative 
declaration)  is  needed.  Further,  these 


negative  declarations  may  be  made  on  a 
semiannual  basis.  Thus,  the  quarterly 
reporting  period  is  activated  only  when 
a  source  has  had  an  exceedance  of  the 
standard  during  that  particular  quarter. 
This  helps  focus  the  resources  both  of 
the  industry  and  of  EPA  on  sources 
where  remedial  action  is  warranted. 

For  the  other  types  of  reported 
information  (i.e.,  not  direct  compliance 
information).  EPA  must  take  some  other 
step  (e.g.,  performance  test,  inspection, 
etc.)  before  an  enforcement  action  may 
be  taken.  Under  NSPS,  reporting 
frequencies  of  data  other  than  direct 
compliance  information  are  reviewed  on 
a  case-by-base  basis,  and  semiaimual 
reporting  is  required  in  the  absence  of 
evidence  as  to  why  this  is  not  sufficient 
Factors  that  are  reviewed  include  size, 
number  and  location  of  sources, 
likelihood  of  excess  emissions,  potential 
for  severe  adverse  air  quality  impacts, 
and  other  factors  as  appropriate.  For 
standards  where  semiannual  reporting 
is  judged  insufficient  to  meet  the  needs 
of  the  enforcing  agency,  quarterly  or 
more  frequent  reporting  is  required. 

For  the  NESHAP  program,  quarterly 
(or  more  frequent)  reporting  will  be 
required  for  all  standards  containing 
reporting  requirements.  This  is  because 
the  hazardous  nature  of  the  pollutants 
involved  makes  it  essential  that  EPA  be 
notified  as  quickly  as  possible  when  a 
potential  violation  has  occurred,  so  that 
EPA  and  the  source  may  move  quickly 
to  correct  the  problem  area. 

For  FCCU's.  EPA  has  concluded  that 
quarterly  reporting  (or  semiaimual 
reporting  if  no  exceedances  have 
occurred  during  a  particular  quarter)  is 
the  appropriate  reporting  frequency  for 
the  following  reasons.  "Hie  reports 
contain  direct  compUance  information, 
rather  than  indicators  of  the  source's 
performance.  The  FCCU  is  one  of 
several  significant  emission  sources  in 
petroleum  refineries.  Quarterly  reporting 
would  be  consistent  with  the  FCCU 
NSPS  for  CO  and  particulate  emissions, 
and  with  the  NSPS  for  other  sources  of 
SO2  emissions  in  refineries.  An 
individual  FCCU  potentially  can  emit 
large  quantities  of  SO.,  so  periods  of 
excess  emissions  could  have  a 
significant  impact  on  the  environment. 
This  is  particularly  true  because 
refineries  generally  are  located  in 
clusters  near  industrial,  urban, 
populated,  nonattainment  areas. 
Because  the  refinery  generally  does  not 
save  money  by  operating  the  control 
techniques  correctly  and  the  pollutants 
cannot  be  recovered  for  resale,  there  is 
little  incentive  for  this  source  category 
to  be  self-regulated.  Therefore,  to  ensure 
that  sources  are  not  out  of  compliance 
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for  long  periods  of  time  during  which 
signincani  envirDnmental  impacts  could' 
occur,  quarterly  reporting  (or 
semiannual  reporting  if  no  exceedances 
of  the  standard  have  occiured  during  a 
particular  quarter)  is  appropriate. 

Exceedances  of  the  standard  are 
periods  when  the  performance  is  worse 
than  the  standard.  For  example,  for  an 
FCCU  with  an  add-on  control,  a  7-day 
average  of  88  percent  is  an  exceedance. 
Also,  periods  when  an  owner  or 
operator  of  an  FCCU  with  an  add-on 
control  does  not  meet  the  minimum  data 
requirements  (i.e.,  does  not  collect  at 
least  22. valid  days  of  data  out  of  every 
30  days)  are  exceedances  of  the 
standard.  The  EPA.does  not  expect, 
exceedances  of  the  minimum  data 
requirements  because  supplemental 
sampling  would  be  conducted  if  the 
continuous  monitor  does  not  supply, 
sufficient  data. 

Reports  for  quarters  in  which 
exceedances  of  the  standard  have 
occurred  should  include  the  dates  and 
explanations  for  the  exceedance: 
whether  the  exceedance  was  concurrent 
with  a  startup,  shutdown,  or  malfunction 
of  the  FCCU  or  control  system;  and  a 
description  of  the  corrective  action 
taken.  Reports  fbr  quarters  with  no 
exceedances  woulcf  contain  a  statement 
that  no  exceedances  had  occurred.  For 
FCeO's  with  add-on  controls,  all 
periodic  reports  (submitted  either 
quarterly  or  semiannually)  woidd  also 
include  dates  of  and  a  brief  explanation 
for  days  when  fewer  than  18  valid  hours 
of  continuous  emission  monitoring  data 
were  obtained.  Appendix  F  is  expected 
to  have  associated  reporting  and 
recordkeeping  requirements.  However, 
this  burden  cannot  be  included  until 
Appendix  Fis  promulgated^ 

The  reporting  and  recordkeeping 
burdens  have  bieen  reestimated.  The 
resources  needed  by  the  industry  to 
complete  and  maintain  records,  and  to 
collect,  prepare,  and  use  the  reporting 
requirements  of  the  revised  standard, 
with  levisions  incorporated,  would 
average  about  U  person-years  per  year 
for  the  10.2  projected  units  covered  by 
the  standards  through  the  first  3  years. 
The  resources  needed  by  EPA  and  State 
and  local  agencies  to  process  the  reports 
and  maintain  records  for  the  first  3 
years  would  average  about  0.1  person- 
year  per  year. 

Miscellaneous 

Owners  or  operators  of  FGCU's 
should  note  that  this  NSPS  would  not 
supersede  any  other  restrictions 
imposed  on  an  FCCU,  such  as 
requiremenla  necessary  to  maintain  a 
short-term  limit  set  by  the  national 
ambient  air  quality  standards  (NAAQS) 


or  a  prevention  of  significant 
deterioration  (PSD)  operating  permit. 
For  example,  it  should  not  be  assumed 
that  averagjng.times  associated  with 
other  limitations  would-be  interpreted, 
automatically  as  7-day  rolling  averages 
when  this  rulemaking  is^promulgatedL 

Paperwork  Reduction  AcL  The 
information  collection  requirements  in 
this  revised  proposed  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  Submit  comments  on 
these  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs; 
OMB:  726  Jackson  Place,  NW.; 
Washington,  D;C.  20503  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will'respond.to  any  OMB  or 
public  written  comments  on  the 
information  collection  requirements. 

"hfajor Rvie"  Determination.  Under 
Executive  Order  12291.  the 
Adininistrator  is  required  to  judge 
whether  a  regulation  in.a  '"major  rale" 
and,  therefore,  subject  to  certain 
requirementsof  the  Order. The 
Administrator  has  concluded  that  this 
rule  is  not  "major"  because:  (1)  The 
national  annualized  compliance  costs, 
including  capital  charges  resulting  from 
the  revised  proposal,  total  less  then  ^OQ 
million;  (2)  the  revised  proposaldbes  no', 
cause  a  major  increase  in  prices  or 
production  costs;  and  (3)  them  revised 
proposal  does  not  cause  significant 
adverse  effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation,  or  competition  in  foreign 
markets. 

This  revised  proposal  was  submitted 
to  OMB  for  review  as  required  in 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA  and  any 
EPA  responses  to  those  comments  are 
available  for  public  infection  in  Docket 
No.  A-79-99,  Central  Docket  Section,  at 
the  address  given  in  the  ADDWCSSes 
section  of  this  preamble. 

Regulatory  Flexibility  Analysis 
Certification.  The  Regulatory  Flexibility 
Act  of  1980  requires  that  adverse  effects 
of  all  Federal  regulations  upon  small 
businesses  should  be  identified.  The 
EPA  believes  that,  due  to 
discontinuance  of  the  entitlements 
program,  very  little  construction  is 
anticipated  at  small  refineries.  However, 
even  if  facilities  owned  by  small 
businesses  do  became  subject  to  the 
revised  standards,  none  will  be 
adversely  affected.  The  economic 
impact  for  facilities  owned  by  small 
businesses  is  not  considered  significant. 
Pursuant  to  the  provision».of  5.U.S.C. 
605(b),  I  hereby  certify  that.this 
proposed  rule  will.not.have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


List  of  Subjects  in  40^FR  Part  IB'         | 

Air  pollution  control.  Reporting  and' 
recordkeeping  requirements. 
Incorporation  by  reference. 
Intergovernmental  relations.  Petroleum 
refineries. 

Dated:  Novemberl;  19B&.  | 
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Administrator. 
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Syetofn:  MentMlcstfon  and 'Listing' of 
HazardotmWMf .  fron  Peattan 

AOCHCy;  BnvironraenlarProlefltion 
Agmoy. 

action:  Proposed  nils. 

SUMaMRV:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend  its 
regulations  under  the  Resource 
Conservation  and- Recovery  Act  to 
remove  irondextran (GAS No. 9004-66- 
4)  from  its  listing  as  a  toxic  commercial 
chemical  product' which  tvould  become 
hazardous  waste-when  discardedor 
intended  to  be  discarded,  and  as  an 
Appendix  VUI  hazerdoufr  waste 
constitutent.  EPA  is  also  proposing  to 
remove  iron  dextran  from  the  bstof 
hazatdous  substances  under,  the 
Comprehensive  Environmental 
Response.  Compensalionand.Liability 
Act  of  1980.  EPA  is  taking  this  action 
because  iron  dextran«  when  disposed, 
does  not  pose  a. hazard  to  human  health 
or  the  environment. 

DATES!  EPA  will  acc^t  pubhc 
comments  on  this  proposed  rule  until 
January  7, 1986.  Any  person  may  request 
a  hearing  on  this  amendment  by  filing  a 
request  with  Eileen  B.  Claussen,  whose 
address  appears  below,  by  Decembers. 
1985. 


ADDMiSSII.  Comments  should  be  sent 
to  the  Docket  Clerk.  Office  of  Solid 
Waste  (WH-662).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Comments 
should  identify  the  regulatory  docket: 
"Iron  Dextran."  Requests  for  a  hearing 
should  be  addressed  to  Eileen  B. 
Claussen,  Director,  Characterization  and 
Assessment  Division,  Office  of  Solid 
Waste  (WH-.562B).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC.  20«a 

The  public  dooket'fbr  this  amendment 
is  located  in  room  ^-212;  Southeast  Mall 
entrance.  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington. 
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DC.  20460,  and  is  available  for  viewing 
from  9H)0  a.in.  to  4K)0  p.m..  Monday 
through  Friday,  excluding  holidays. 

FOn  nNITHCII  INFORMATION  CONTACT: 
The  RCRA  Hotline  at  (800)  424-9348  or 
at  (202)  382-3000.  For  technical 
information  contact  Agnes  Ortiz,  OfTice 
of  Solid  Waste  {WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC,  20460, 
(202)  382-4770. 

SUPPLEMENTANY  INFORMATION: 
I.  Background 

Under  the  authority  of  section  3001  of 
the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA),  as 
amended,  the  Agency  promulgated 
under  40  CFR  261.33  (e)  and  (0  two  lists 
of  commercial  chemical  products  or 
manufacturing  chemical  intermediates 
that  are  hazaradous  wastes  when  and  if 
they  are  discarded  or  intended  to  be 
discarded.  The  phrase  "commercial 
chemical  product  or  manufacturing 
chemical  intermediate"  refers  to  a 
chemical  substance  that  is 
manufactured  or  formulated  for 
commercial  or  manufacturing  use,  and 
consists  of  the  commercially  pure  grade 
of  the  chemical,  any  technical  grades  of 
the  chemical  that  are  produced  or 
marketed,  and  all  formulations  in  which 
the  chemical  is  the  sole  actfve 
ingredient. 

A  chemical  substance  is  generally 
listed  in  §  261.33(e)  as  an  acutely 
hazardous  waste  if  it  meets  the  criteria 
of  §  261.11(a)(2):  that  is.  if  it  has  been 
shown  to  be  fatal  to  humans  in  low 
doses  or  has  been  shown  in  animal 
studies  to  have  an  oral  LD50  (rat)  of  less 
than  50  milligrams  per  kilogram,  a 
dermal  LD50  (rabbit)  of  less  than  200 
milligrams  per  kilogram,  an  inhalation 
LC50  (rat)  of  less  than  2  mg/1.  or  is 
otherwise  capable  of  causing  or 
significantly  contributing  to  serious 
illness. 

Chemical  substances  are  generally 
listed  in  {  261.33(f)  if  they  satisfy  the 
criteria  in  §  281.11(a)(1)  or  §  261.11(a)(3) 
[i.e.,  exhibit  any  of  the  characteristics  of 
hazardous  waste,  or  contain  any  of  the 
toxic  constituents  in  Appendix  VIII).  In 
applying  these  criteria,  the  Agency 
considers  the  nature  of  the  toxicity  of 
the  compound  in  accordance  with 
§  261.11(a)(3)(i),  and  the  concentration 
of  the  compound  in  accordance  with 
§  261.11(a)(3)(ii).  The  concentration  of 
the  listed  commercial  chemical  product 
will  ordinarily  be  high  because  the 
commercial  chemical  product  consist 
nearly  entirely  of  the  toxic  compound,  or 
contain  the  compound  as  an  active 
ingredient. 
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Chemicals  are  listed  in  Appendix  VIII 
if  they  have  been  shown  in  reputable 
scientific  studies  to  have  toxic, 
carcinogenic,  mutagenic  or  teratogenic 
effects  on  humans  or  other  life  forms 
and  include  such  substances  as  those 
identified  by  the  Agency's  Carcinogen 
Assessment  Group  (CAG)  as  being 
carcinogenic.  The  signiflcance  of 
including  a  compound  in  Appendix  VIII 
is  threefold.  First,  the  compound  can  be 
cited  as  a  basis  for  listing  wastes  in 
§  §  284.31.  261.32.  or  Ml. 33.  Second, 
permittees  are  required  to  monitor 
ground  water  for  these  constituents 
under  the  detection,  compliance,  and 
corrective  action  monitoring  programs  of 
§  261.91(a)(2}  and  (a)(3).  Third,  the 
Principal  Organic  Hazardous 
Constituents  specified  in  incineration 
permits  are  drawn  from  Appendix  VIII 
(see  40  CFR  284.342). 

The  Fisons  Corporation,  Bedford,  MA, 
has  petitioned  the  Agency,  pursuant  to 
the  provisions  in  §  260.20,  to  remove 
iron  dextran  from  its  listings  in 
i  261.33(f)  and  Appendix  VIII,  claiming 
that  iron  dextran  does  not  meet  the 
necessary  criteria  for  listing. 

II.  Basis  for  Original  Listing 

The  Agency  originally  listed  iron 
dextran  in  9  261.33(f)  (Hazardous  Waste 
No.  U139)  and  Appendix  VIII  based 
solely  upon  the  CAG  assessment  that 
iron  dextran  exhibited  sufHcient  animal 
evidence  of  carcinogenicity.  It  is  the 
policy  of  the  Agency  to  list  such 
materials  in  §  261.33(f)  and  Appendix 
VIII,  unless  there  is  a  basis  for 
concluding  that  they  are  not  capable  of 
posing  a  substantial  present  or  potential 
hazard  to  human  health  or  the 
environment  when  improperly  treated, 
stored,  transported,  or  disposed  of,  or 
otherwise  mismanaged. 

III.  Reason  and  Basis  for  Today's 
Proposed  Amendment 

Evidence  for  the  carcinogenicity  of 
iron  dextran  is  limited  to  studies  in 
which  iron  dextran  was  given  to 
experimental  animals  by  subcutaneous 
or  intramuscular  injection.  Although 
these  studies  indicated  that  sarcomas 
were  formed  at  the  site  of  injection, 
there  was  no  other  evidence  of 
carcinogenicity.  There  is  also  no 
evidence  that,  when  orally  or  otherwise 
administered,  iron  dextran  is 
carcinogenic.  Finally,  there  is  no 
significant  evidence  that  iron  dextran  is 
carcinogenic  when  administered  to 
humans  in  the  usual  therapeutic  doses. 

It  therefore  appears  that  iron  dextran 
poses  a  risk  as  a  carcinogen  only  upon 
injection.  In  a  re-evaluation  of  the  iron 
dextran  data,  the  CAG  indicated  that 
the  evidence  for  the  potential 


carcinogenicity  of  iron  dextran  does  not 
have  relevance  for  environmental 
exposure  situations.* 

The  Agency  is  aware  of  no  other 
evidence  indicating  that  iron  dextran.  if 
and  when  disposed,  is  capable  of  posing 
a  present  or  potential  hazard  to  human 
health  or  the  environment.  EPA  believes, 
therefore,  that  no  further  basis  exists  for 
the  listing  of  iron  dextran  as  a 
hazardous  waste  under  RCRA,  and  is 
therefore  proposing  to  remove  iron 
dextran  from  its  listing  in  {  261.33(f)  and 
Appendix  Vm. 

TV.  Relationship  to  Other  Regulatory 
Authorities 

Whenever  a  hazardous  waste  or 
waste  stream  is  listed  under  Section 
3001  of  RCRA,  it  automatically  becomes 
a  hazardous  substance  under  the 
statutory  provisions  of  section  101(14)  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980(CERCLA).  The  Agency,  in  its 
April  4, 1985,  final  rule  on  notification 
requirements  and  reportable  quantity 
(RQ)  adjustments,  noted  that  iron 
dextran.  along  with  numerous  other 
elements,  compounds,  mixtures, 
solutions  and  hazardous  wastes,  was 
designated  as  a  hazardous  substance 
under  section  102(a)  of  CERCLA.  (See  50 
FR  13458, 13474  and  13489.) 

Because  iron  dextran  was  designated 
as  a  hazardous  substance  under 
CERCLA  solely  because  of  its  listing  as 
a  hazardous  waste  under  section  3001  of 
RCRA.  its  proposed  removal  under 
RCRA  suggests  that  iron  dextran  should 
be  removed  from  the  list  of  CERCLA 
hazardous  substances.  Accordingly. 
EPA  proposes  in  this  rulemaking  to 
delist  iron  dextran  from  Table  302.4  of 
40  CFR  302.4  and  thereby  remove  its 
designation  as  a  CERCIA  hazardous 
substance. 

A  statutory  RQ  of  one  pound  was 
established  by  Congress  for  all  CERCLA 
hazardous  substances  not  previously 
regulated  and  assigned  reportable 
quantities  under  section  311  of  the  Clean 
Water  Act.  Iron  dextran,  having  been 
listed  as  a  RCRA  section  3001  hazardous 
waste,  was  accordingly  assigned  a  one 
pound  statutory  RQ.  In  the  Agency's 
recent  assessment  of  iron  dextran  for 
the  purpose  of  adjusting  the  one  pound 
statutory  RQ  under  CERCLA,  the 
Agency  found  no  data  for  any  of  the  six 
primary  criteria  used  in  its  RQ 
adjustment  methodology  [i.e.,  aquatic 


■  U.S.  EPA.  1983.  Technical  Support  Document 
and  Summary  Table  for  the  Ranking  of  Hazardous 
Chemicals  Based  on  Carcinogenicity.  Office  of 
Emergency  and  Remedial  Response.  OHEA-C-07 
(External  Review  Draft). 
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toxicity,  mammalian  toxicity,  ignitability 
or  reactivity)  upon  which  to  base  on  RQ. 
In  the  Agency's  April  4. 1965  notice  of 
proposed  rulemaking  (SO  FR 13519)  the 
Agency  proposed  an  RQ  of  5X100  pounds 
for  iron  dextran.  The  basis  for  the 
proposed  5.000  pound  RQ  was  simply 
that  this  was  the  maximum  RQ  which 
could  be  assigned  to  a  CERCLA 
hazardous  substance  within  the  flvie 
level  reporting  scheme. 

V.  RegnlatoBy  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposed  rule  is  not 
major  because  it  would  not  result  in  an 
effect  on  the  economy  of  $100  million  or 
more,  nor  would  it  result  in  an  increase 
in  costs  or  prices  to  industry.  There 
would  be  no  adverse  impact  on  the 
ability  orU.S.  based  enterprises  to 
comiMrte  Mth  foreign  based  enterprises 
in  domestic  or  export  maricets.  Because 
this  amemfanent  is  not  a  major 
regulation^  no  Regulatory  Impact 
Analysis  is  being  conducted. 

This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(OKffi)  for  review  as  required  l^ 
Executive  Order  12291. 

VI.  Regulatory  EbxibUity  Act 

Pursuant  to  the  Regulatoiy  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  ia>requir8d  to  publish  a- general 
notice  of  rulemaking  for  any  proposed  or 
fmal  rule,  it  must  prepare  and  make 
available  for  public  comment  a- 
regulatory  flexibility  analysis  wiuoh 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  business,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  a 
significant  economic  impact  on  small 
entities  since  if  anything,  it  will  reduce 


regulatory  requiremoits. 
Moreover,  relatively  fiswi  small  entities 
dispose  of  iron  dextran.  Acconhngly.  I 
certify  that  this proposedregnlation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  therefore  does 
not  require  a  regulatory  flexibiUty 
analysis. 

Vn.  Papecwoik  Reductioo  Act' 

This  proposed  rule  does  not  contain 
any  information  coUeotion  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.G.  3501  e/ 5^9. 

UstofSubjeeta 

40  CFR  Part  201 

Hazardous  wastes,  recydiiig^ 

40CERPart302 

Air  peUntion  control,  Chemicals, 
Hazardous  materials,  Hazardous 
substances,  Hazardou*  wastes^ 
Intn^govemmental  relations.  Natural 
resources,  Nuclear  materials.  Pesticides 
and  pests.  Radioactive  materials. 
Recycling,  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control: 

Lae  Ms  TiMMua,. 

Administrator. 

Dated:  Novfimber  1^  19B5. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  ofFederal  Regulations  as 
follows: 

PART  261— IDENTIFICATION  AND 
UST1NGOF  HAZMHXHIS  WASTE 

1.  The  authority  citation  for  Part  281 
continues  to  read  as  followe: 

Authority:  Sections  10e&  20e£(B).  3081,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  hy  the  Resource  Conservation  and 
Recovery  Act  of  1978,  as  amendfed  [42  U.S.C. 
6905.  d912(a).  9921  and  (S922J. 


§2et.3S    \i 

2.  Amend  the  table  in  9  2ei.33(f)  by 
removing:  U139  .  .  .  Iron  dextltin; 

3.  Amend  Annndix  VJliby  removing 
the  listing:  Iron  dextran  (Ferric  dextran). 

PABT  302--OES1GHATIOK 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  Section  108  of  the 
Comprehensive  Elnvironmentalltesponse, 
Compensation,  and  Liability  Act  of  1900, 42 
U.S.C:  9862;  SecUom  311  and  SOl(a)  of  the 
Federal  Water  Pollution  Control  Act,  33 
U.S.C.  1321  and  1381. 


§302.4    (AMwntfMll! 

2.  Amend  302.4  by  removing  the  entire 
listing'fbriran  dextran  and'Perric 
dextran  from  Table  302.4 
(FR  DOc.  85-28714  Filed  ll-7i«;  8:45  am] 
Biixmo  cooE  weo-aiMi 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMimSTRATiaN 

NATIONAL  AERONAimCSAND 
SPACE  AUMINiS4HAT1QW 

48  CFR  ParfST 

Fedenrf  AcqulBitionrRegutoticnr(PAR); 
Training  amf  Education  Ci>8t» 

Correction 

In  FR  Dt)c.  85-26105: beginning.on  page 
45708  in  tlie  issue  of  Friday,  November 
1, 19B5,  make  thcfollowing  corrections: 

1.  On  page  46708,  in  the  second 
column;  in  31.109(h)(16),  in  the  second 
line,  "§31.205-M(H);"  should  read 
•31.105(d));  and". 

2.  On  the  same  page,  in  the  third 
column,  in  3r.205-44(b),  m  the  sixth  line, 
"increases"  should  read  "increase". 

BtLUNG  COOe  liOS-01-ll 
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Thts  section  of  the  FEDERAL  flEGtSTEfl 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
public.   Notices  4tt  ttaxwtgi  and 
investigatiorre,  committee  jneatnos,  ageocy 
decisions  and  rulings,  delegatior»  of 
authortty,  iling  of  ptaUiom  and 
applications  and  ogamof  j<1aiiwHs  «f 
organization  and  iundoNB  are  «niinples 
o<  documents  appearing  in  this  sactkm. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRCSERVATRM 

Programrmftlc  MemoratMhim  •! 
Agreement  wtth  Bureau  of 
BedamatioQ,  Ptyitment  <tf  Ihe 
Interior,  Concerning  Rei^onMs  to 
Maior  if  aftuna  TSsasters  and  Htfiona] 
Security  Emergencies 

AOENCV:  AdvifKMy  Counctl  on  ffistoric 
PreserKBtion. 

action:  Notice. 


summary:  The  Cammdi  yropoaes  to 

execute  a  Programmatic  iAematandum 
of  Agrrcmeat  under  36  CFR  SOObd  witii 
the  Bureau  of  Reclacoalion  regarding 
how  the  Bureau  will  address  historic 
properties  wben  retponding  to  a  m^j/or 
natural  disaster  or  a  nationai  security 
emergency.  The  agreement  is  adapted 
from  the  model  published  by  the  Council 
in  the  PedKal AcgnlBren  fefaniainr  2&, 
1985.  Copies  of  the  draft  agreement  are 
available  from  the  Council. 

COMMENTS  OUE:  December  9. 1S&5. 

ADDRESS:  Advisory  Council  on  Histenc 
Preservation,  1190  Pennsylvania  Ave., 
NW,  Room  we,  Wasingtan,  OC  200M, 
AiTN,  Dr.  Thomas  F.  King. 

D8t«d:  Novcratxr  4.  T9B5. 
Robert  R.  Gjhwv, 
Excculi^f;  Director. 
|FR  Doc.  B5-aoe«  rit«d  11-7-05;  8:45  am] 

BILLING  COOE  4310- 10-M 


DEPARIMEMT  OF  AQRICOLTISRE 

Farmers  Home  AdininigUatioii 

Ree^aiblistring  Eligndlty  of  Section 
502  Rural  nousing  Applicants  Selected 
for  Processing  Prior  to  Oclol>er  t, 
1985 

AGENCY:  Fanwers  Home  Adminwtral'ton, 

USDA. 

ACTION:  Notfoe. 


SUMMAflv:  The  FattnerB  Heine 
AdiainirtpalMn  ^PnMA}  is  reestaWishmg 

the  eligibiftilyof  sectienJOeml 
housing  applicants  whose  ^pkcalians 
had  been  selected  For  processing  prior  to 
October  1,  tSBS,  In  cases  wiwre  « leaii 
had  not  been  approved  on  or  before 
Septe^ier  30. 1085.  App&aata  wfcoiMd 
been  notified  by  mail  by  IIkF^rHA 
County  Supervisor  to  lutaish  all 
information  necessary  to  afsprove  a 
loan,  and  were  in  the  aciual  piocess  of 
doing  so,  win  be  given  the  oppertuoity 
of  qualifying  Ibr  a  loan  under  Sie  low- 
income  eligitrifity  limits  in  effect  prior  to 
October  L  IMS. 

DATE:  Eligibility  will  be  reestablished 
pursuant  le  this  notice  Tor  all  applicants 
who  provide  (he  information  necessary 
for  loan  processing  by  January  31. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Corcoran,  Senior  Loan  Specialist 
Single  Family  Housing PrcKiesBiAg 
Bjvisron,  Farmers  Home  Adnimtstration, 
USDA,  Room  5344,  Sov^  Agiimttuic 
BeiMin^,  t-Wti  and  Independenoe 
Avenue  SW^  Washn^toR.  OC  20290, 
Telephoec  (202^  JS2-14IB. 
suppt^MENTARY  avoMMnnoH:  On 
October  l,138S.FmHApahliih id  at  so 
FR  39959  aa  inteiiai  ruk  iaipieneBtiDg 
the  provisions  of  Pub.  L  9B-181  in  its 
sections  502  and  504  rural  housing 
programs.  T^ns  interrm  rote  rffected 
major  changes  in  the  rfigilillity  criteria 
for  ibtae  loans  and  nuuiqr  applicants 
wene  rtnukned  inel^Ue  date  to  incoeae 
limits  based  on  size  of  household  and 
changes  in  method  of  adynsthig  annual 
income.  T^  aottoa  ba»  the  effect  of 
"grandfatheriag  in"  the  lii^iliiity  of 
those  applicants  who  bad  been  given 
tentative  eligibility  determinations, 
selected  for  processing  to  cnwplrtien 
and  so  notified  in  writing  and  were 
made  ineligible  ander  the  new 
guidelines  since  their  loans  had  sot  been 
approved  before  October  1. 1985.  Such 
applicants  will  retain  their  eligibility 
status  if  they  provide  the  necessary 
information  for  processing  their  loan  by 
January  31, 1986,  provided  they  are 
eligible  according  to  the  income  limits  in 
effect  on  Septeaiber  30, 19B5.  and  oaeet 
all  other  eligibility  requireaents  ioc  thtc 
loan. 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistarrce 
under  numbers:  *0.4TO,  Low-hrcome 
Housing  l/ums  {'section  S02  Roral 
Housing  ijKon)  and  f  19.417.  Very  Low- 
Income  Housing  Repair  Loans  and 


riranty  For  th^*  xeasoBS  mbI  ioctb  in  the 
Final  Rule  related  Notice  to  7  CFR  Part 
3015.  SuhvaotV.MniatlS.  fane  34,  . 
1983,  this  program/activity  is  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  inteigovemmental 
consultation  wath  State  and  local 
officials. 

DBted:  November  1.  ZSSS. 
VMBBL-daifc. 

Administralor.  Fanner  HaatteAdmmntixition. 
(FR  Doc.  85-»748  Piied  ll-7-«S:  8:45  xm] 

BtLLWO  COBE  9n»«r4i 


ARCHfTECTURAL  A«D 
TBANSPORTJCnON  aARRlERS 
COMPLIANCE  BOARD 


AOENCr  Aiduteotoral  t 

Tranaportaliea  Baniers  I 

Boaid. 

AcnOM:  Notioe  of  AlfflCS  Meetnxg. 


SUMMSav:  Tkt  Aulaiiimaiiil  and 
TransportatioB  fiaanen  CiaiTliani:.e 
Boaid  (ATBQ^  has  aoiiedBled  a  meetiBg 
to  be  held  from  lOOO  AM  to  !;:»  fM.  on 
Thursday.  NoMasber  14.  tWS.  to  take 
place  is  the  DepartaKOt  of 
TraisportatioQ  Cuafeenace  Aosm  4230. 
400  Seventh  Stoeet,  SW,  Wasiangtoa. 

ac 

Items  «fj  the  <igenda:  PitoiitieB  for  the 
future  in  ecoessibiiity:  AT1BCB  FY  tW5 
contracts  statrts  leporl,  FY  1906  Annual 
Report:  a  report  of  findings  Mid 
recommendatioBS  on  ATBCB 
puHTcatrons:  a  report  on  compensatoiy 
time;  and,  consideration  of  draft 
statements  of  woA — technical  papers. 

The  portion  of  the  meeting  relating  to 
consideration  of  draft  statements  of 
work  will  roqniK  being  dosed  to  afl 
non-government  employees  doe  to 
possible  oowtracttng  ef  these  items. 

DATE:  Thursday,  Novemhen4, 1«05 — 

tflesoAikif-i^aoMl 

address:  DfpartiBeo4  of  TraAsporlation 

Conference  Room  4230,  400  Seventh 

Street.  5W,  W««htngtan.  OC 

All  other  aaasaattoesof  the  AiBCB 
will  meet  on  Tuesday  and  Wednesday, 
November  12  and  13, 1985,  in  the 
Department  of  Transportation 
Conference  Rt»on  4230, 400  Seventh 
Street,  o^w ,  eviisniiigTOW,  i9.v«« 

Larry  Allison,  Special  Assistant  for 
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External  Affairs  (202)  245-1591  (voice  or 

TDD). 

Merrily  Rafla. 

Acting  Executive  Director. 

|FR  Doc  85-267ee  Filed  11-7-85;  8:45  am) 
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ARCTIC  RESEARCH  COMMISSION 
McctinQ 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  meet  on  14- 
15  November  1985  in  Seattle, 
Washington.  On  14  November  the 
meeting  will  be  held  in  Room  319.  Alexis 
Hotel.  1007  First  Avenue,  Seattle. 
Washington  starting  at  8:30  A.M. 
Matters  to  be  considered  include  a 
review  and  discussion  of  proposed 
Arctic  research  policy,  Arctic  research 
priorities,  and  the  Commission's  report 
to  Congress  and  the  President. 

On  15  November  the  Commission  will 
meet  in  the  Sixth  Floor  Meeting  Room. 
Applied  Miysics  Laboratory,  University 
of  Washington,  1013  N.E.  40th  Street. 
Seattle,  Washington  starting  at  8:30 
A.M.  Matters  to  be  considered  include 

(1)  Chairman's  items,  (2)  Comments  from 
the  Chairman  of  the  Interagency  Arctic 
Research  Policy  Conmiittee,  (3)  Review 
and  Status  of  Implementation  of  the 
Arctic  Research  and  Policy  Act,  (4) 
Public  Comments  and  Suggestions  for 
Arctic  Research  Policy.  (5)  Mechanisms 
to  Establish  Links  with  the  State  of 
Alaska.  (6)  International  Activities.  (7) 
Other  Business,  and  (8)  Next  Meeting. 

The  Commission  will  meet  in 
Executive  Session  on  15  November  from 
3  to  4  P.M.  Matters  to  be  discussed  in 
the  Executive  Session  will  include  (1) 
Nominations  for  a  Scientific  Committee, 

(2)  Future  Activities  of  the  Commission, 
and  (3)  Commission  Budgetary  Matters. 

Contact  Person  for  More  Information: 
W.  Timothy  Hushen,  Executive  Director, 
Arctic  Research  Commission  (213)  743- 
0970. 

W.  Timothy  Hushen, 
Executive  Director.  Arctic  Research 
Commission. 

|FR  Doc.  85-26689  Filed  11-7-85:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

New  Members  of  the  Departmental 
Performance  Review  Board 

This  notice  announces  the  new 
members  of  the  Departmental 
Performance  Review  Board  (PRB)  in  the 
Department  of  Commerce.  "The  purpose 
of  the  Departmental  PRB  is  to  review  the 
performance  of  appointing  authorities 


and  their  immediate  deputies  who  are  in 
the  SES  and  SES  members  whose 
ratings  are  initially  prepared  by  their 
respective  appointing  authorities. 

"Theses  Departmental  PRB  members 
are  appointed  for  the  two  year  term 
ending  November  30, 1987.  The  list  of 
new  members  eligible  to  serve  on  the 
Departmental  PRB  is  as  follows: 

Office  of  the  Secretary 

Mark  R.  Policinski,  Associate  Deputy 

Secretary; 
Helen  W.  Robbins,  Executive  Asistant 

to  the  Secretary; 
Otto  J.  Wolff,  Deputy  Assistant 

Secretary,  Office  of  Assistant 

Secretary  for  Administration; 
Joseph  C.  Brown,  Deputy  Director, 

Office  of  Personnel  and  Civil  Rights. 

International  Trade  Administration 

Saul  Pawdo.  Director.  Office  of  Trade 

Information  Services,  United  States 

and  Foreign  Commercial  Services: 
Peter  B.  Hale.  Director,  Office  of 

Western  Europe,  International 

Economic  Policy; 
Vincent  F.  DeCain,  Deputy  to  the  Deputy 

Assistant  Secretary  for  Export 

Administration,  Trade  Administration; 
John  A.  Richards,  Director.  Office  of 

Industrial  Resource  Administration, 

Trade  Administration; 
Roger  D.  Severance,  Director,  Office  of 

the  Pacific  Basin,  International 

Economic  Policy. 

National  Telecommunications  and 
Information  Administration 

Dennis  R.  Connors,  Director,  Office  of 
Policy  Coordination  and  Management. 

Minority  Business  Development  Agency 

John  Christian,  Assistant  Director  for 
the  Office  of  Field  Operations. 

National  Bureau  of  Standards 

Lyle  H.  Schwartz.  Director.  Institute  for 

Material  Science  and  Engineering; 
Guy  W.  Chamberlin,  Jr.,  Director  of 

Administration; 
Edward  L  Brady,  Associate  Director  for 

International  Affairs; 
Samuel  Kramer,  Deputy  Driector  for 

Programs,  National  Engineering 

Laboratory. 

National  Oceanic  and  Atmospheric 
Administration 

Alan  R.  Thomas,  Deputy  Assistant 

Administrator,  Office  of  Oceanic  and 

Atmospheric  Research; 
Paul  M.  Wolff.  Assistnt  Administrator, 

Ocean  Services  and  Coastal  Zone 

Management. 


Patent  and  Trademark  Office 

William  L  Lawson,  Patent 

Documentation  Administrator 
Stephen  G.  Kunnin,  Group  Director. 

Office  of  the  General  Counsel 

Robert  H.  Brumley,  Deputy  General 
Counsel. 

Office  of  the  Under  Secretary  for 
Economic  Affairs 

C.  Louis  Kincannon,  Deputy  Driector. 

Bureau  of  the  Census; 
Allan  H.  Young,  Director,  Bureau  of 

Economic  Analysis; 
Lucy  A.  Falcone.  Senior  Advisor  to  the 

Chief  Economist. 

Economic  Development  Administration 

John  E.  Corrigan.  Philadelphia 
Regional  Director. 

Persons  desiring  any  further 
information  about  the  Departmental  PRB 
or  its  membership  may  contact  Mr-. 
Charles  E.  Patterson.  Executive 
Secretary  to  the  Departmental 
Performance  Review  Board,  Office  of 
Personnel,  Herbert  C.  Hoover  Building, 
Room  5119,  Washington,  D.C.  20230, 
(202)  377-3453. 

Dated:  November  4, 1985. 
Charles  E.  Patterson, 

Executive  Secretary,  Departmental 
Performance  Review  Board,  Department  of 
Commerce. 

|FR  Doc.  85-26323  Filed  11-7-85:  8:45  am) 
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National  Bureau  of  Standards 

{Docket  No.  50839-5139] 

Federal  Information  Processing 
Standard  119,  Ada' 

agency:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  (Secretary)  has  approved  a 
new  standard,  which  will  be  published 
as  FIPS  Publication  119. 

summary:  On  March  25, 1985,  notice 
was  published  in  the  Federal  Register 

(50  FR  11748)  that  a  Federal  Information 
Processing  Standard  for  Ada  was  being 
proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NBS. 
On  the  basis  of  this  review.  NBS 
recommended  that  the  Secretary 


'  Ada  is  a  registered  trademark  of  the  U.S. 
Goveminent.  Ada  Joint  Program  Office. 


Rtfirter  /  Vol  50.  Na.  317  /  Friday.  November  a.  MK  /  Notices 46473 


approve  Uw  Mmadard  as  Federal 
Information  Processing  Staadard  (FIPS) 
and  prepared  a  detailed  justification 
docnmentfor  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  aod  is  available  lor 
inspection  and  copying  in  the 
DepartBienl's  Central  Relerence  and 
Records  Inspection  Facility,  Room  6628, 
Herbert  C  Hoover  flnldine.  Mth  Sinet 
betwe^  Pennsylvania  and  CoPBtitnttoo 
Avenues,  NW,  Wastunstoo.  DC  30236. 

This  approved  standard  oostaias  tvra 
portions:  {\)  An  announcement  portion 
which  provides  Jofcrnattan  conoenriag 
the  applicabiiity,  iuipletftation,  and 
matatenanoe  of  tfae  ataadaid.  aod  (2|  a 
specificalifBis  portim  wUdi  deals  wiA 
the  techiHcal  reqoircinents  of  the 
standard.  Only  tfae  announoenient 
portion  of  tbe  standard  is  p^^wi^led  in 
this  notice. 

ADDRESS:  Interested  parties  may 
purchase  copies  of  this  new  standard, 
ind<ading  <fce  technical  specificaflionfl 
portion,  from  Ihe  National  TwAmical 
Infonnation  Service  (NTTS).  Specific 
orderiftg  iirformation  from  WTIS  lor  this 
standard  is  set  «nit  in  the  W)wre  to 
Obtain  Copies  SectioR  cf  ^ 
announcement  portion  of  the  standard. 
FOR  njRIHKR  MFOMUniON  CON1  At,  I : 

Ms.  Mabel  Vickers,  Center  for 
Programming  Science  and  Tedinology, 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards.  Gaithersburg,  MD  20899. 
1301)  921-2431. 

Dated:  November  &,  1985. 
Eme»t  AmUer, 

Director. 

Federal  Iiuutiiiatiun  Processing 
Standards  PnWication  119 

(date) 

Announcing  the  Standard  for  Ada 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bm'eaii  of 
Standards  pursuant  to  section  lll(fK2) 
of  the  Federal  Pr<^>erty  and 
Administrative  Services  Act  of  T949,  as 
amended,  Pwb.  L.  §9-306  (79  Slat.  1127), 
Execative  Order  11717  4%  fH  12315, 
dated  May  11, 1973^,  and  Fart  6  of  Title 
15  Gode  of  Federal  Regulations  (CFR). 

1.  A^ome  ofStmxdanL  Ada  (FIPS  PUB 
119), 

2.  Category  of  Standard,  Software 
Standard,  Rnogramming  Language. 

3.  Sxpianation.  This  puhhcataoB 
announces  tke  adaption  of  American 
Natinaai  Standard  Arierence  Ktenual  for 


the  Ada*  ProgramnuBBLangBaie,  ANSI/ 
MIL-STD-IMSA-ms.  «s  a  Federal 
Information  Processing  Standard  (FIPS). 
The  Anraicaa  Mational  Standard  Ada, 
ANSl/MU^^TO-taiSA-tSMUL  specifies 
the  form  and  maaniag  of  program  4U)iU 
wrilten  an  Ada.  lite  purpose  4^  the 
standard  is  to  proatote  portability  of 
Ada  programs  ior  use  oo  •  variety  of 
data  processing  syst^ns.  Hie  standard 
is  for  use  by  implementors  as  the 
reference  authority  in  developing 
compileTS,  interpreters,  or  other  forms  of 
high  level  language  processors;  and  by 
other  computer  professionals  wlio  need 
to  koowthe  precise  syntactic  and 
semantic  niles  of 'the  standanL 

4.  Approving  AtjUwrtty,  Secretary  df 
Commerce. 

5.  Maintenamx  Agency.  Department 
ofGoBnnerae,  Nafioful  Bvesa  •df 
Standards  (Institote  for  Gompater 
Sciences  and  Tm^okigy). 

6.  Cnoss  hdex.  American  Mtfisna} 
Standard  Reierence  Mansnl  «sr  ^*e  Ada 
Programmans  Langnge,  hHSLlVKLr- 
STEMmSA-igBL 

7,ReiatBdOaauneat&. 

a.  Federal  Information  Resources 
MaoageBieQt  Angulation  Vn-%.\%7, 
Federal  Infamationi^ooessing 
Stendands  (FiPSJ  «n9»iBnua« 
Langaages  ileguireiaent  Stateisesda. 

b.  NBS  Special  Publicatioo  50»-lI7, 
SelectioB  and  Use  «F  General-IWpose 
Prograninung  Languages. 

£.  Objectives,  Federal  stamrtards  for 
high  level  prograauniqg  languages 
permit  Federal  department  and  agencies 
to  exercise  more  effective  cootral  over 
the  production,  management  and  use  of 
the  Govemments's  information 
resources.  Hie  primaiy  objectives  of 
Federal  programming  language 
standards  are: 

— ^To  encourage  more  e&eotive 
utilization  and  management  of 
programmers  by  insuring  that 
programming  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  Qie  cost  of 
programmer  re-training; 
— To  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high  level 
programming  languages; 
— To  reduce  the  overall  software  costs " 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  differetrt  computer 
systems,  indwding  replacenient 
systems; 
— To  protect  the  existing  software 
assets  of  the  Federal  Government  by 


"Ada  is  a Tegislered  trademark  df  the  US. 
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insuring  to  the  ntaxiiBal  feasible 
extent  that  Federal  programming 
language  standards  are  technically 
sound  and  ^Mt  sebseqoent  i<evi8ions 
are  oompatible,  witfi  4w  installed 
base. 

Government-wide  attainment  of  the 
above  Objectives  depends  upon  the 
mdespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 
9.  Appiicability. 

a.  Federtd  standards  for  high  levd 
prograauaing  langu^es  should  be  used 
for  computer  appBcatloas  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FTPS  Ada  is  oae  of  the 
hj^  level  programming  inr^gnggp 
standards  provided  for  use  by  aU 
Federal  d^iartmeiUs  And  aaonrips  FIPS 
Ada  is  sitttalile  for  use  in  programming 
the  following  applications: 

— Those  involviaf  oontral  of  soul  time 

fiforr  nw  n  w  pniin'f  1  |mc  I'lisiim. 
— 4^eiy  iatge  sysienia.  ivwduch  oarrect 

modulaiization  is  craciat 
— SyStaos  witii  requiRneiits  far  veiy 

high  reliability; 
— Systems  whidi  are  te  be  developed 

with  reasaMe  eoAwtare  packages. 

b.  Trie  use  of  PIPS  tri^  level 
programming  languages  is  stroq^ly 
recommended  when  one  or  more  nf  fee 
followii\g  situations  exist 

— It  is  anticipated  tkat  the  life  of  the 
program  wID  be  longer  than  the  life  of 
the  present^  utilized  equipment 

— The  j^ppliratinn  or  program  is  under 
constant  review  for  jydating  of  the 
apecificatinns.  «nd  changes  may  result 
frequently. 

— The  offAir^iim  ig  being  designed  and 
programmed  centrally  ^r  a 
{decentralized  system  that  employs 
computers  of  different  snrices,  models 
and  configure  ti<His. 

— The  pro^«m  will  or  aught  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initiatiy  wrhtten. 

— The  program  is  to  be  mderstood  and 
maintained  by  programmers  other 
than  the  o<^ginal  ones. 

— The  advantages  of  improved  program 
design,  deboggmg,  docioBentatian  and 
utelligibility  can  be  obtaiaed  through 
the  use  d  this  high  level  laagnage 
regardless  of  interchange  potentiaL 

— rite  program  is  or  is  likely  to  be  ased 
by  oi^nizations  outside  the  Federal 
Govemnent  (i.e„  State  and  \ocsA 
govennaeBls.  and  others). 

c.  T^  standard  for  Ada  adopted 
berem  (AN5I/*«[L-STD-1815A-lflB3) 
does  not  allow  ooirferming 
implemefltations  to  extend  the  language. 
Representation  cflauses  and 
implementation-dependent  fcatares  (seo 


46474 Federal  Register  /  Vol.  50.  No.  217  /  Friday.  November  8.  1985  /  Notices 


section  13  and  Appendix  F  of  th^ 
standard),  whose  semantics  may  differ 
among  processors,  should  be  used  oniy 
when  the  needed  operation  or  function 
cannot  reasonably  be  implemented  with 
the  portable  features  alone.  Although 
implementation-dependent  features  can 
be  very  useful,  it  should  be  recognized 
that  their  use  may  make  the  interchange 
or  programs  and  future  conversion  to  a 
revised  standard  or  replacement 
processor  more  difficult  and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  statistical  and  numerical  software 
packages.  The  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  data  integrity,  and  the 
potential  for  data  sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efliciently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  an 
Ada  source  program,  then  the  resulting 
program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
Ada. 

10.  Specifications.  FIPS  Ada 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  Reference  Manual  for 
the  Ada  Programming  Language.  ANSI/ 
MIL-STD-1815A-19e3. 

The  ANSI/MIL-STD1815A-1983 
document  specifies  the  form  of  a 
program  written  in  Ada.  the  effect  of 
translating  and  executing  a  program 
unit,  the  manner  in  which  program  units 
are  combined  to  form  Ada  programs, 
predefined  program  units  that  must  be 
supplied,  permissible  variations  from 
the  standard,  and  violations  of  the 
standard  that  must  be  and  those  not 
required  to  be  detected  by  a  conforming 
implementation. 

The  standard  does  not  specify  limits 
on  the  size  or  complexity  of  programs, 
the  results  when  the  rules  of  the 
standard  fail  to  establish  an 
interpretation,  the  means  of  supervisory 
control  of  programs,  or  the  means  of 
transforming  programs  for  processing. 

11.  Implementation.  The 
implementation  of  FIPS  Ada  involves 
three  areas  of  consideration:  Acquisition 
of  Ada  processors,  interpretation  of  FIPS 
Ada.  and  validation  of  Ada  processors. 

11.1    Acquisition  of  Ada  Processors'. 
This  publication  becomes  effective  May 
1. 1986.  Ada  processors  acquired  for 
Federal  use  after  this  date  should 
implement  FIPS  Ada.  Conformance  to 
FIPS  Ada  should  be  considered  whether 
Ada  processors  are  developed 
internally,  acquired  as  part  of  an  ADP 
system  procurement,  acquired  by 
separate  procurement,  used  under  an 


ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services.  ^ 

A  transition  period  provides  time  for 
industry  to  produce  Ada  processors 
conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  eighteen  (18) 
months  thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  effective  date. 

11.2  Interpretation  of  FIPS  Ada.  This 
FIPS  PUB  includes  two  pvts:  (1)  The 
announcement  portion  (this  document 
only),  which  contains  the  applicability 
and  implementation  provisions  of  FIPS 
Ada;  and  (2)  the  technical  language 
specifications,  which  are  contained  in 
ANSI/MIL-STD-1815A-1983. 

Resolution  of  questions  regarding  the 
announcement  portion  of  FIPS  Ada  will 
be  provided  by  NBS.  Questions 
concerning  this  part  of  FIPS  Ada  should 
be  addressed  to:  Driector  Institute  for 
Computer  Science  and  Technology, 
Al'lN:  Ada  Interpretation,  National 
Bureau  of  Standards,  Gaithersburg.  MD 
20899. 

The  responsibility  for  the  resolution  of 
questions  concerning  the  technical 
language  specifications  part  of  FIPS  Ada 
(i.e.,  ANSI/MII^STD-1815A-1983)  is 
assigned  to  the  Ada  Joint  Program 
Office,  which  is  the  sponsor  of  the  ANSI 
standard.  All  questions  concerning  the 
meaning  of  FIPS  language  specifications 
should  be  addressed  to:  Director  Ada 
Joint  Program  Office.  3D139  (400  A/N) 
The  Pentagon,  Washington,  DC  20301. 

11.3  Validation  of  Ada  Processors. 
The  General  Services  Administration 
(GSA).  through  its  Federal  Software 
Testing  Center  (FSTC),  provides  a 
service  for  the  purpose  of  validating  the 
conformance  to  this  standard  of 
compliers  offered  for  Federal 
procurement.  The  validation  system 
reports  the  nature  of  any  deviations  that 
are  detected.  This  serivece  is  offered  on 
a  reimbursable  basifl.  Further 
information  about  the  validation  service 
can  be  obtained  from  the  FSTC  which  is 
located  at  5203  Leesburg  Pike.  Suite 
1100.  Falls  Church.  Virginia  22041-3467 
(703-756-6156). 

12.  Where  to  Obtain  Copies.  Copies  of 
this  Publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Dpeartment  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  119 
(HPS  PUB  119),  and  title.  Payment  may 


be  made  by  check,  money  order,  or 
deposit  account. 

[FR  Doc.  85-26706  Filed  51-7-85:  8:45  am| 
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(Docket  No.  50953-5153] 

Proposed  Federal  inforntation 
Processing  Standard  for  Optical 
Character  Recognition  (OCR)  Dot 
Matrix  Character  Sets  for  OCR-MA 

agency:  National  Bureau  of  Standards, 
Commerce.  * 

ACTION:  Notice  of  Proposed  Federal 
Information  Processing  Standard. 

summary:  This  proposed  standard 
adopts  a  voluntary  industry  standard. 
Optical  Character  Recognition  (OCR) 
Dot  Matrix  Character  Sets  for  OCR-MA, 
for  Federal  use.  The  standard  is 
currently  a  draft  standard  that  is 
expected  to  be  approved  as  an 
American  National  Standard  in  1985. 

Prior  to  the  submission  of  this 
proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval  as  a 
FIPS,  it  is  essential  to  assure  that 
consideration  is  given  to  the  needs  and 
views  of  manufacturers,  the  public,  and 
State  and  local  governments.  The 
purpose  of  this  notice  is  to  solicit  such 
views. 

This  proposal  Federal  information 
Processing  Standard  (FIPS)  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard,  is 
provided  in  its  entirety  in  this  notice; 
and  (2)  a  specification  portion  which 
deals  with  the  technical  requirements  of 
the  standard.  Interested  parties  may 
obtain  a  copy  of  the  technical 
specifications  from  the  Computer  and. 
Business  Equipment  Manufacturers 
Association  (CBEMA).  Attn:  X3 
Secretariat,  311  First  Street,  NW, 
Washington,  DC  20001,  (202)  737-8888..,; 
DATE:  To  be  considered,  comments  on 
this  proposed  FIPS  must  be  received  on 
or  before  February  6, 1986. 

ADDRESS:  Comments  concerning  the 
adoption  of  Optical  Character 
Recognition  (OCR)  Dot  Matrix 
Character  Sets  for  OCR-MA  as  a  FIPS 
are  invited  and  may  be  sent  to  Director, 
Institute  for  Computer  Sciences  and 
Technology,  ATTN:  Proposed  FIPS  for 
OCR-MA,  National  Bureau  of 
Standards,  Technology  Building,  Room 
B154,  Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  iii:' 
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the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628,  Herbert 
C  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues. 
NW.  Washington.  DC  20230. 
FOR  RJRTHCR  INFORMATION  CONTACT 

Mr.  Thomas  Bagg.  Center  for  Computer 
Systems  Engineering,  Institute  for 
Computer  Sciences  and  Technology, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899,  (301)  921-3165. 

Dated:  November  5. 1985. 
Emest  Ambler. 
Direcfor. 

Federal  Information  Processing 
Standards  Publication 

Announcing  the  Standard  for  Optical 
Character  Recognition  (OCR)  Dot 
Matrix  Character  Sets  for  OCR-MA 

Federal  Information  Processing 
Standards  Publications  are  issued  by  the 
National  Bureau  of  Standards  pursuant 
to  section  111(f)(2)  of  the  Federal 
Property  and  Administrative  Services' 
Act  of  1949.  as  amended.  Public  Law  89- 
306  (79  Stat.  1127).  Executive  Order 
11717  (38  FR  12315,  dated  May  11, 1973) 
and  Part  6  of  Title  15  Code  of  Federal 
Regulations  (CFR). 

Name  of  Standard.  Optical  Character 
Recognition  (OCR)-Dot  Matrix 
Character  Sets  for  OCR-MA. 

Category  of  Standard.  Hardware 
Standard,  Character  Recognition. 

Explanation.  This  Federal  Information 
Processing  Standard  announces  the 
adoption  of  the  American  National 
Standard,  X3.111-1985,  Optical 
Character. 

Recognition  (OCR)-Matrix  Character 
Sets  for  OCR-MA,  as  a  Federal 
Information  Processing  Standard.  This 
standard  provides  the  description, 
scope,  and  application  rules  for  a 
character  set  that  is  generated  by  dot 
matrix  printers  and  is  designed  to 
match,  as  close  as  practical,  the  design 
of  the  OCR-A  character  set.  A  major 
purpose  of  this  OCR  standard  is  to 
reduce  the  cost  of  data  input  into  ADP 
systems  which  use  Optical  Character 
Recognition  (OCR)  equipment. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

Cross  Index.  American  National 
Standard  Optical  Character  Recognition 
(OCR)-Matrix  Character  Sets  for  OCR- 
MA  (ANSI  X3.111-1985). 

Related  Documents. 

a.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  32-1. 
Character  Sets  for  Optical  Character 
Recognition  (OCR). 


b.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  40. 
Guideline  for  Optical  Character 
Recognition  Forms. 

c.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  85, 
Optical  Character  Recognition  (OCR) 
Inks. 

d.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  9a 
Guidelines  for  Optical  Character 
Recognition  (OCR)  Print  Quality. 

e.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  1-2. 
Code  for  Information  Interchange,  Its 
Representations,  Subsets,  and 
Extensions. 

f.  American  National  Standard  X3.17- 
1981,  American  National  Standard  for 
Character  Sets  for  Optical  Character 
Recognition  (OCR-A) 

g.  American  National  Standard  X3.86- 
1980,  American  National  Standard  for 
Optical  Character  Recognition  (OCR) 
Inks. 

h.  American  National  Standard  X3.99- 
1983,  American  National  Standard  for 
Information  Systems-Optical  Character 
Recognition  (OCR)-Guidelines  far  OCR 
Print  Quality. 

i.  American  National  Standard  X3.4- 
1977,  American  National  Standard  for 
Code  for  Information  Interchange 
(ADSII). 

Applicability.  This  standard  is 
applicable  to  Optical  Character 
Recognition  (OCR)  systems  utilizing  any 
part  or  all  of  a  character  set  contained 
herein  when  used  in  data  entry  systems. 
However,  when  data  or  information  is 
being  prepared  using  OCR  techniques 
for  the  purposes  of  interchanging 
information,  the  appropriate  graphic  or 
control  characters  of  FIPS  PUB  1-2  Code 
of  Information  Interchange,  Its 
Representations,  Subsets,  and 
Extensions  shall  be  used  for  such 
interchange. 

Specifications.  This  standard  adopts 
in  whole  the  American  National 
Standard  X3.111-1985,  Optical 
Character  Recognition  (OCR)-Matrix 
Character  Sets  for  OCR-MA. 

Qualifications.  The  American 
National  Standard  Optical  Character 
Recognition  (OCR)-Matrix  Character 
Sets  for  OCR-MA  describes  sets  of 
characters  and  associated  procedural 
rules  for  use  with  characters  generated 
by  dot  matrix  printers  which  match 
OCR-A  characters  as  closely  as 
practical.  Additional  standards  and 
information  sources  are.  required  to 
describe  the  full  set  of  necessary 
characteristics  of  an  installed,  operating 
OCR  system.  In  general,  these  cover  the 
topics  of  OCR  Forms,  OCR  Print  Quality, 
and  OCR  Tutorial  Papers. 


This  standard  shows  variations  in 
conformance  to  OCR-A  shapes  for 
different  sets  of  characters,  depending 
on  the  matrix  resolution  of  the  printed 
character.  The  character  sets  are 
defined  by  a  specific  combination  of 
"dots"  on  a  fixed  grid.  The  character 
sets  for  OCR-MAl,  OCR-MA2,  and 
0CR-MA3  are  defined.  OCR-Ml  can  be 
met  with  5x7.  7x7,  7x9  and  9x9  matrices. 
OCR-M2  can  be  met  with  7x7, 7x9,  and 
9x9  matrices.  The  OCR-MA3  characters 
can  be  obtained  with  the  7x9  and  the 
9x9  matrices.  In  all  cases,  the  9x9  matrix 
is  the  recommended  matrix  for  the  best 
recognition  results.  The  7%S  matrix  is  the 
first  alternative,  the  7x7  is  the  second, 
and  the  5x7  is  the  last  recommended 
alternative  to  9x9.  The  9x9  matrix 
characters,  illustrated  in  Figiu«s  7 
through  58,  of  the  referenced  American 
National  Standard  and  the  7x7  matrix 
characters,  illustrated  in  Figures  110 
through  139.  are  designed  to  increase 
printer  throughput  by  imposing  the 
restriction  that  there  are  no  dots  on 
adjacent  horizontal  positions.  Unlike 
OCR-A.  where  the  emphasis  is  on 
reader  performance,  this  standard  has 
been  written  to  reduce  printing 
constraints  to  a  level  that  will  allow 
lower  resolution  printers  to  be  usefully 
applied  for  OCR  applications. 

This  standard  has  been  written  to 
incorporate  many  of  the  characteristics 
defined  in  European  Computers 
Manufacturers  Association  (ECMA) 
Standard  ECMA-51,  "Implementation  of 
the  Numeric  OCR-A  Font  with  9x9 
Matrix  Printers. "  Standard  ECMA-42. 
"Alphanumeric  Character  Set  for  7x9 
Matrix  Printers  ",  and  Deutsches  Institut 
fiir  Normung  (DIN)  Standard  66  008, 
"Font  A  for  Optical  Character 
Recognition;  Character  Representation 
by  Dots  Within  9x9  Matrix 
Dimensions". 

Matrices  with  resolutions  of  dot 
densities  greater  than  9x9  are  not 
covered  in  this  standard.  However, 
higher  resolution  printers  can  create 
characters  that  meet  the  requirements  of 
this  standard.  Often  this  can  be 
accomplished  by  using  a  group  of  small 
dots  closely  spaced  to  create  the  same 
effect  as  one  larger  dot.  High  resolution 
matrix  printers  can  also  be  used  to 
create  character  sets  that  conform  to 
FIPS  32-1. 

Implementation  Schedule.  This 

standard  is  effective (six  months 

after  approval  by  the  Secretary  of 
Commerce).  Inunediate  use  by  Federal 
agencies  is  strongly  recommended  when 
the  use  of  dot  matrix  printers  would 
contribute  to  operational  benefits, 
efficiency  or  economy. 
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Waivers.  Under  certain  exceptional 
circumstances,  the  head  of  the  agency  is 
authorized  to  waive  the  application  of 
the  provisions  of  this  FIPS  PUB. 
Exceptional  circumstances  which  would 
warrant  a  waiver  are: 

a.  Significant,  continuing  cost  or 
e^iciency  disadvantages  will  be 
encountered  by  the  use  of  this  standard 
and, 

b.  The  interchange  of  information 
between  the  system  for  which  the 
waiver  is  sought  and  other  systems  is 
not  anticipated. 

Agency  heads  may  act  only  upon 
written  waiver  requests  containing  the 
information  detailed  above.  Agency 
heads  may  ai^nrove  requests  for  waivers 
only  by  a  written  decision  which 
explains  the  basis  upon  which  the 
agency  head  made  the  required 
rmdingfs).  A  copy  of  each  such  decision, 
with  procurenwnt  sensitive  or  classified 
portions  clearly  identified,  shall  be  sent 
to  the  Director,  Institute  for  Computer 
Sciences  and  Technology,  National 
Bureau  of  Standards,  Gaithersburg, 
Maryland  20899. 

When  the  determination  on  a  waiver 
request  applies  to  the  procurement  of 
equipment  and/ or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  on  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver  request,  any 
supporting  documents,  the  document 
approving  the  waiver  request  and  any 
supporting  and  accompanying 
document(s),  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  U.S.C.  552(b),  shall  be  part 
of  the  procurement  documentation  and 
retained  by  the  agency. 

Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 

Processing  Standards  Publication 

(FIPSPUB ).  and  title.  Payment  may 

be  made  by  check,  money  order, 
purchase  order,  credit  card,  or  deposit 
accouDt. 

|FR  Doc.  85-26705  Filed  11-7-B5:  8:45  amj 

MIXING  CODE  IStO-CN-M 


OEPARTIIENT  OFi>EFENSE 

Office  Of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Imprecfsetjr  Located  Targets 

action:  Change  in  Title  of  Advisory 
Committee  Meeting  Notice. 
summary:  The  meeting  notice  titled  the 
Defense  Science  Board  Task  Force  on 
On-Site  Inspection  as  published  in  the 
Federal  Register  (Vol.  50,  No.  183, 
Friday,  September  20, 1985,  FR  Doc.  85- 
22523]  should  read  Task  Force  on 
Imprecisely  Located  Targets.  The  name 
listed  in  the  body  of  the  notice  is  correct. 
In  all  other  respects  the  original  notice 
remains  unchanged. 
Limla  M.  LawMo. 

Alternate  OSDFaderol  Register  Liaison 
Officer.  Department  of  Defense. 
November  4, 1965. 
|FR  Doc.  85-26692  Filed  11-7-86:  8:45  am) 
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Department  of  ttie  Air  Force 

Proposed  Acquisition  Policy 

In  accordance  with  section  302  of  Pub. 
L  98-577.  Smalt  Business  and  Federal 
Procurement  Competition  Enhancement 
Act.  notice  is  hereby  given  of  Air  Force 
System  Command's  intent  to  incorporate 
the  following  t%*>o  clauses  in  all 
undefinitized  long  lead  contracts. 

The  first  clause  requires  that  a 
contract  definitization  schedule  be 
stated  in  the  contract  arxi  allows  the 
government  the  unilateral  right  to 
definitize  the  contract  if  award  is  not 
made  by  the  target  date. 

Insert  the  following  clause  in  all 
undefinitized  long  lead  contracts 
substantially  as  written.  If  at  the  time  of 
entering  into  the  long  lead  contract,  the 
contracting  officer  knows  that  the 
definitive  contract  will  be  based  on 
adequate  price  competition  or  will 
otherwise  meet  the  criteria  of  Federal 
Acquisition  Regulation  15.804-3  for  not 
requiring  submission  of  cost  or  pricing 
data,  the  words  "and  cost  or  pricing 
data"  may  be  deleted  from  paragraph 
(a)  of  the  clause. 

Long  Lead  Contract  DefinitizatiQn 

(a)  A (insert  specific  type  of 

contract]  definitive  contract  is 
contemplated.  The  Contractor  agrees  to 
begin  promptly  negotiating  with  the 
Contracting  Officer  upon  full  program 
release,  the  terms  of  a  definitive 
contract  that  will  include:  (1)  All  clauses 
required  by  the  Federal  Acquisition 
Regulation  (FAR)  on  the  date  of  the 
execution  of  the  long  lead  contract,  (2) 
all  clauses  required  by  law  on  the  date 


of  execution  of  the  definitive  contract 
and  (3)  any  other  mutually  agreeable 
clauses,  terms  and  conditions.  The 

Contractor  agrees  to  submit  a 

[insert  specific  type  of  proposal  (e.g.. 
fixed-price  or  cost-and-fee)]  proposal 
and  cost  or  pricing  data  supporting  its 
proposal. 

(b)  The  schedule  for  definitizing  this 

contract  is |in  target  date  for 

deftnitization  of  the  contract  and  dates 
for  submission  of  proposal,  beginning  of 
negotiations  and.  if  appropriate, 
submission  of  make-or-buy  and 
subcontracting  plans  and  cost  or  pricing 
data]. 

(c)  If  agreement  on  a  definitive 
contract  to  supersede  this  long  lead 
contract  is  not  reached  by  the  target 
date  in  paragraph  (b)  above,  or  within 
any  extension  granted  by  the 
Contracting  Officer,  the  Contracting 
Officer  may.  with  the  approval  of  the 
Head  of  the  Contracting  Activity, 
determine  a  reasonable  price  or  fee  in      , 
accordance  with  Subpart  15.8  and  Part 
31  of  the  FAR.  subject  to  Contractor 
appeal  as  provided  in  the  Disputes 
clause.  In  any  event  the  Contractor  shall 
proceed  with  completion  of  the  contract, 
subject  only  to  the  Long  Lead  Limitation 
of  Government  Liability  clause. 

(1)  After  the  Contracting  Officer's 
determination  of  price  and  fee,  the 
contract  shall  be  governed  by — 

(i)  All  clauses  required  by  FAR  on  the 
date  of  execution  of  this  long  lead 
contract  for  either  fixed-price  or  cost- 
reimbursement  contracts,  as  determined 
by  the  Contracting  Officer  under  this 
paragraph  (c)/ 

(ii)  All  clauses  required  by  law  as  pf 
the  date  of  Contracting  Officer's 
determination;  and 

(iii)  Any  other  clauses,  terms,  and 
conditions  mutually  agreed  upon. 

(2)  To  the  extent  consistent  with 
subparagraph  (cHl)  above,  all  clauses, 
terms,  and  conditions  included  in  this 
long  lead  contract  shall  continue  in 
effect,  except  those  that  by  their  nature 
only  apply  to  a  long  lead  contract. 

(End  of  clause) 

The  second  clause  limits  the 
contractor  expenditure  or  incurrence  of 
obligations  exceeding  a  specified  dollar 
amount. 

Insert  the  following  clause  in  ail 
undefinitized  long  lead  contracts: 

Long  Lead  Limitation  of  Government 
Liability 

(a)  In  performing  this  contract,  the 
Contractor  is  not  authorized  to  make 
expenditures  or  incur  obligations 
exceeding dollars. 
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(bb)  The  maximum  amount  for  which 
the  Government  shall  be  liable  if  this 

contract  is  terminated  is dollars. 

(End  of  clause] 

Interested  persons  are  invited  to 
submit  written  comments  on  the  clauses 
to  Ms  Susan  Wright.  HQ  AFSC/PKCP. 
Andrews  AFB  MD  20334-5000  within  30 
days  from  this  date  of  this  notice. 
Patsy  |.  Comnr, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  85-26684  Filed  11-7-65;  8:45  am] 

MUMS  COOC  MW-OI-M 


Privacy  Act  of  1974;  Systems  of 
Records 

aqency:  Department  of  the  Air  Force 
(DAP).  DOD. 

ACTION:  Notice  of  deletion  and 
amendment  of  Air  Force  Systems  of 
Records  Notices. 

SUMMAWV;  The  Air  Force  proposes  to 
delete  4  and  amend  11  systems  of 
records  notices.  Changes  are 
summarized  below  and  the  rewritten 
notices  follow  in  their  entirety. 

EFFSCTIVE  DATE:  The  deletions  are 
effective  November  8, 1985,  and  the 
amendments  shall  be  effective  without 
further  notice  on  or  before  December  9, 
1985,  unless  public  comments  are 
received  which  result  in  a  contrary 
determination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jon  Updike,  HQ  USAF/DAQD(S). 
The  Pentagon,  Washington,  DC, 
telephone:  202/694-3431. 

SUPPLEMENTARY  INFORMATION:  The  Air 

Force  systems  of  records  inventory ,. 
subject  to  the  Privacy  Act  of  1974,  Title 
5.  United  States  Code,  Section  552a 
(Pub.  L.  93-579;  44  Slat.  1896  et  seg.]  has 
been  published  in  the  Federal  Register 
as  follows: 
FR  Doc.  85-10237  (50  FR  22332)  May  29, 

1985 
FR  Doc.  85-14122  (50  FR  24672)  June  12. 

1985 
FR  Doc.  85-15062  (50  FR  25737)  June  21, 

1985 

NiMie  of  the  proposed  changes 
requires  an  altered  system  report  as 
mandated  by  5  U.S.C.  552a(o). 

DELETIONS 

Foil  SAC  A 

Systfim  Name: 

Logistic  Personnel  Management 
System.  (50  FR  22345),  May  29, 1985. 

Reason: 

This  system  of  records  has  been 
(|isaontinued. 


F050  ATC  E 

System  Name: 

Maintenance  Management  Automated 
Training  System  (MMATS).  (50  FR 
22450).  May  29. 1985. 

Reason: 

This  system  of  records  has  been 
replaced  by  F066  AF  A,  Maintenance 
Management  Information  and  Control 
System  MMICS. 

FoeeSACA 

System  Name: 

ICBM  Maintenance  Standardization 
and  Evaluation  Program.  (50  FR  22488), 
May  29, 1985. 

Reason: 

This  system  of  records  has  been 
discontinued. 

F080  AFA  A 

System  Name: 

Minnesota  Multiphase  Personality 
Inventory.  (50  FR  22475).  May  29, 1985. 

Reason: 

This  system  of  records  has  been    • 
discontinued. 

AMENDMENTS 

F030  AF  MP  E 

System  Name: 

Drug  Abuse  Waiver  Requests.  (50  FR 
22361),  May  29, 1985. 

Change: 

System  Location: 

Delete,  "3700  Personnel  Processing 
Group,  Lackland  AFB,  Texas  78236  (3700 
PPG.  Lackland  AFB.  Texas  78236)." 

F030ATCC 

System  Name:^— 

Processing  and  ClassiHcation  of 
Enlistee  (PACE).  (50  FR  22367).  May  29, 
1985. 

Changes: 

System  Location: 

Delete,  "and  USAF  Recruiting  Service 
(ATC),  Randolph  AFB  TX  78150."  - 

System  Manager(s)  and  Address: 

Change  to  read,  "Headquarters  ATC 
Assistant  for  Plans  Analysis  and  Data 
Systems,  Data  Systems  Support 
Division,  Randolph  AFB  TX  78150.  and 
35Q7th  Airman  Classification  Squadron 
(ATC).  Uckland  AFB  TX  78236." 


F035AFAC 

System  Name: 

Prospective  Instructor  Files.  (50  FR 
22386).  May  29, 1985. 

Change: 

System  ManagerfsJ  and  Address: 

Delete,  "Dean  of  Faculty." 

F035ATCG 

System  Name: 

Recruiting  Activities  Management 
Support  System  (RAMSS).  (50  FR  22403), 
May  29, 1985. 

Changes: ' 

Categories  of  Individuals  Covered  by 
the  System: 

Change  next  to  last  sentence  to  read. 
"Applicants  for  the  Air  Force 
commissioning  programs." 

Categories  of  Records  in  the  System: 

Change  next  to  last  sentence  to  read. 
"Officer  applicant  records  showing  SSN. 
name,  and  other  educational  and 
personal  data  necessary  for  the 
processing  of  candidates  for 
commissioning  as  an  Air  Force  officer." 

F035MPC 

System  Name: 

Personnel  Action  File  (Officer  Digest 
File).  (50  FR  22408),  May  29, 1985. 

Changes: 

This  notice  has  been  extensively 
rewritten  to  more  accurately  describe 
handling  of  digest  files  for  USAF 
Reserve  officers  not  on  extended  active 
duty.  Major  changes  are  as  follows: 

System  Location: 

Add  "Headquarters  Air  Force 
Reserve,  Robins  AFB  GA  31098-6001  for 
non-extended  active  duty  (EAD)  unit 
assigned  officers." 

Purpose(s): 

After  "ARPC,"  add,  "or  HQ  AFRES." 

System  ManagerfsJ  and  Address: 

Change  to  read,  "Promotion  Division 
(HQ  AFMPC/DPMAJ),  Randolph  AFB 
TX  7815O-6001  for  active  duty  officers. 
HQ  ARPC,  Denver  CO  80280  for 
nonactive  duty  USAFR  officers,  and  HQ 
AFRES,  Robins  AFB  GA  31098-6001  for 
non-EAD  unit  assigned  USAFR  officers." 

P045  ATC  B 

System  Name: 

Air  Force  Reserve  Officer  Training 
Corps  (AFROTC)  Cadet  Personnel 
System  (CPS).  (50  FR  22436).  May  29. 
1985. 
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Changes: 

Categories  of  Records  in  the  System: 

Add.  "time-on-EAD." 

System  Managerfs)  and  Address: 

Change  to.  "Chief,  Information 
Systems  Divisioa.  AFROTC/SL  Maxwell 
AFB  AL  36112." 

F050  AFCC  C 

System  Name: 

Individual  Academic  Training  Record. 
(50  FR  22444).  May  29. 1965. 

Changes: 

System  location: 

Add  "AFCC  Engineering  Installation 
Academy,  Engineering  Installation 
Center;  Tinker  AFB  OK  73145; 
Engineering  Installation  organizations." 

Categories  of  records  in  the  system: 

Add  "student  questionnaires; 
individual  academic  standing." 

Retention  and  disposal: 

Add,  "Records  of  individual  training 
at  EI  organizations  are  retained  until 
individual  no  longer  performs  EI  duties, 
then  are  destroyed." 

System  managerfs)  and  address: 

Add  "Commandant.  AFCC  EI 
Academy,  Engineering  Installation        ~ 
Center.  Tinker  AFB  OK." 

F050  ATC  B 

System  Name: 

Commumly  College  of  the  Air  Force 
Student  Record  System.  (50  FR  22447), 
May  29. 1985. 

Changes: 

A  uthority  for  Maintenance  of  the 
System: 

Change  to  read,  "10  USC  9315, 
Community  College  of  the  Air  Force: 
Associate  in  Applied  Science  Degree,  as 
implemented  by  Air  Force  Regulation 
53-29.  Community  College  of  the  Air 
Force." 

Purpose(s): 

Change  first  sentence  to  read. 
"Records  originated  in  the  system 
document,  in  terms  of  credit  awarded  or 
accepted  in  transfer  by  the  college, 
irKlividu«l  educational  accomplishments 
which  satisfy  curricular  requirements  of 
study  programs  leading  to  an  Associate 
in  Applied  Science  degree  offered  by  the 
college. '  Add  after  first  sentence. 
"Transcripts  of  records  in  the  college 
are,  at  the  written  request  o7  persons 
concerned,  furnished  to  any  recipient(s] 
designated  in  such  requests." 


Retention  and  Disposal: 

Change  first  sentence  to  read. 
"Records  are  retained  in  office  files  until 
superseded,  obaolete,  or  no  longer 
needed  for  reference." 

F050ATCC 

System  Name: 

FacuHy  Board  Ledger.  (50  ¥R  22449). 
May  29. 1985. 

Change: 

System  Managerfs)  and  Address: 

Change  to  read.  "Headquarters  Air 
Training  Command  (ATC),  Deputy  Chief 
of  Staff  Personnel  (DCSP).  Randolph 
AFB  TX.  78150. 

F160DODMERBA 

System  Name: 

OOD  Medical  Examiniation  Review 
Board  Files.  (50  FR  22057),  May  29. 1985. 

Changes: 

Categories  of  Individuals  Covered  by 
the  System: 

After,  "scholarship  programs,"  add, 
"for  Army,  Navy  and  Air  Force."  and. 
after.  "(CSP)."  add.  "for  Army  and  Air 
Force." 

F177  AFAFC  L 

System  Name: 

Retired  Pay  System.  (50  FR  22540). 
May  29. 1985. 

Changes; 

System  Location: 

After,  "backup  storage  only,"  add, 
"Air  Force  Accounting  and  Finance 
Offices  (AFOs)  at  Air  Force  bases." 

Record  Access  Procedures: 

In  second  sentence,  delete,  "duty 
station  or  place  of  employment."  Insert 
after  first  sentence,  "However,  retirees 
and  annuitants  may  go  to  any  Air  Force 
Accounting  and  Finance  Office  (AFO)  to 
request  information  regarding  his  or  her 
account." 

F030  AF  MP  E 

SYS  I  bM  name: 

030  AF  MP  E  Drug  Abuse  Waiver 
Requests. 

SVSTEK  umiation: 

Directorate  of  Student  Resources, 
USAF  Recruiting  Service.  Air  Training 
Command,  Randolph  Air  Force  Base, 
Texas  78148  (ATC/RSS.  Randolph  AFB 
TX  78148);  USAF  Recruiting  Service 
Detachment  Headquarters  USAF 
Recruiting  Service  Offices;  Deputy  Chief 
of  Staff.  Education,  Headquarters  Air 
University.  Maxwell  AFB,  Alaba.'ra 


3A112)  (AU/ED.  Maxwell  AFB  AL 
36112);  Directorate  of  Senior  Programs, 
Headquarters  Air  Force  Reserve  Officer 
Training  Corps  (AFROTC).  Maxwell 
AFB,  Alabama  36112  (AFROTC/SD. 
Maxwell  AFB.  Alabama  36112): 
AFROTC  Detachments;  Directorate  of 
Admissions  and  Ragistrar,  United  States 
Air  Force  Academy.  USAF  Academy. 
Colorado  80840  (USAFA/RR.  USAF 
Academy,  Colorado  80840); 


CATCQOMCS  OF  MOIVIOUALS  COVCNffD  av  THC 
SYSTEM: 

Applicants  for  enlisted  or 
commissioning  who  have  a  history  of 
pre-service  drug  abuse  and  who  have 
requested  a  waiver  of  their 
disqualification. 

CATEOoniES  OF  mcohos  in  the  system: 

A  Copy  of  the  USAF  Drug  Abuse 
Certificate  and  Drug  Abuse 
Circumstances,  Recommendation  of 
Intermediate  commands,  and  cover 
letter  containing  HQ  USAF  decision  on 
waiver  request  are  maintained. 

AUTHonrrY  foii  maintimance  of  thc 
system: 

10  USC  504,  Persons  not  qualified. 

PuiH>ose(s): 

This  record  is  not  released  outside  the 
Air  Force.  Records  are  maintained  for 
future  reference  in  the  case  of  further 
inquiries  relative  to  approval  or 
disapproval  of  the  request  for  waiver  of 
pre-service  drug  abuse. 

routine  uses  of  records  maintained  in 

THE  system,  mCUNMNe  CATCOORIES  OF 
users  ANO  the  PUHH>«E  of  such  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

policies  and  practices  for  storing, 
retrieving,  acccssino,  retainmo,  amo 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

retrievabiuty: 

Filed  by  Name  and  Social  Security 
Number  (SSN).  . 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  safes  and  locked  cabinets  or 
rooms. 
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After  action  on  the  request,  the  paper 
record  is  Hied  in  secured  file  cabinets, 
retained  for  no  more  than  six  months, 
and  destroyed  by  tearing  into  pieces. 


classiHcation  data,  service  dates,  and 
basic  training  flight,  squadron,  entry  and 
graduation  dates. 


vt 


Deputy  Chief  of  Staff/Manpower  and 
Personnel.  Headquarters  United  States 
Air  Force. 


NOnnCATMN 


Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 


Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 


CONTESTNMI 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

Records  maintained  in  the  system  are 
provided  by  either  Air  Training 
Command,  Air  University,  or  the  USAF 
Academy. 

SVtTCMI  EXiMTTCO  mOM  CCNTAIN 
FROVHKMI  OF  THE  ACT: 

None. 

F030  ATC  C 
SYSTEM  NAMC 

030  ATC  C  Processing  and 
ClassificaUon  of  Enlistees  (PACE). 

SYSTEM  location: 

At  Air  Training  Command.  Randolph 
AFB.  TX  78150  and  input/output  remotes 
at  3507  Airman  Classification  Squadron 
(ATC)  Lackland  AFa  TX  78236. 

CATEGORIES  or  INDIVIDUALS  COVEtlCD  SV  THE 

system: 

Air  Force  active  duty  enlisted 
personnel.  Attached  records  for  Air 
National  Guard  and  Air  Force  reserve 
personnel  attending  basic  military 
training  and  Officer  training  school. 
Active  duty  enlisted  personnel  attending 
Officer  training  school  in  TDY  status. 

CATEOOWES  OF  WECOWDS  IN  THE  SYSTEM: 

Airmen  trainee  records  containing 
name,  Social  Security  Number  (SSN), 
and  other  personnel  data  for  assignment 
from  basic  military  training,  security 
investigation,  job  preferences, 
dependent  data,  education,  test  scores, 
grade  and  promotions,  biographical 
history,  physical  data,  drug  abuse 
history,  enlistment  personal  and 
guaranteed  training  enlistee  program 
data,  separation  information. 


AUTHONrrV  KM  MAMTEMANCS  OF  THE 
SYSTEM: 

10  use  8012.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by: 
and  Air  Force  Regulation  39-1.  Airman 
Classification  Regulation. 

FUIIFOSS(S): 

To  create  an  initial  record  for  the  base 
level  personnel  data  system  (BLMPS);  to 
provide  AFMPC  with  initial  accession 
information  on  non-prior  service 
enlistees  provide  for  improved 
classification  and  assignment 
procedures  using  computer  processes; 
provide  necessary  information  to  joint 
military  pay  system  (JUMPS)  and 
Lackland  Entering  Pay  System  (LEAPS) 
for  establishment  of  military  pay 
records;  interface  the  data  ring  process 
to  the  maximum  extent  with  other 
fimctional  areas;  and  to  standardize  and 
simplify  personnel  processing  for  the 
3700  personnel  processing  group  (ATC). 
Lackland  AFB.  TX  78236.  so  that  they 
may  more  effectively  control  record 
preparation,  processing,  and 
clasification  actions  necessary  to 
transition  civilian  enlistees  to  military 
status.  Aptitude  tests  are  administereid; 
biographical  history  and  job  and 
assignment  preferences  are  collected; 
and  personal  data  is  collected  from 
enlistment  records  to  establish  a 
mechanized  record  necessary  to  support 
classification  and  assignment  of 
trainees.  Accession  and  update  data  is 
furnished  through  automatic  interface  to 
the  advanced  personnel  data  system 
(PDS)  at  AFMPC  and  Air  Training 
Command,  Randolph  AFB,  TX;  to 
JUMPS  at  AFAFC.  Denver,  CO.  and  to 
LEAPS  at  accounting  and  finance. 
Lackland  AFB,  TX.  History  records  are 
furnished  monthly  to  the  human 
resources  laboratory  (HRLPRD). 
personnel  research  division.  Brooks 
AFB,  TX,  for  statistical  analysis  and  to 
USAF  Recruiting  Service/RSS,  Randolph 
AFB,  TX,  for  use  in  the  enlistee  quality 
control  monitoring  system.  Data  is  used 
to  prepare  forms,  processing  schedules, 
reassignment  and  pomotion  orders, 
classification  actions,  transaction  and 
error  rosters,  autodin  lists,  and 
management  products  necessary  to 
administer  trainees  while  at  Lackland 
AFB,  TX.  Standard  BLMPS  products 
such  as  JUMPS  transaction  registers, 
strength  balance  reports,  and  suspense 
lists  are  prepared.  Changes  in  basic 
data,  promotions,  reassignments, 
separations,  and  duty  status  changes  are 
reported  to  PDS,  JUMPS,  and  LEAPS  as 
the  action  occurs.  History  records  used 


at  HRLPRD  and  the  enlistee  quality 
contol  monitoring  system  are  augmented 
by  additional  data  from  PDS  and 
technical  training  centers  and  are  used 
to  evaluate  the  quality  of  Airmen 
enlisted  in  the  USAF  and  the  effects  of 
changes  in  procurement  and 
classification  policies. 

ROUTINE  USES  OF  RECORDS  MAINT AINEO  IN 
THE  SYSTEM,  MCtMDWa  CATtOORKS  OF 
USERS  ANO  THE  FURFORl  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  publshed  by  the  Air  Force. 

FOLIOES  AND  PRACTICES  FOR  STORINO, 


OISFOSINO  OF  RECORDS  IN  THE  SYSTEM: 
STORAOE: 

Maintained  in  card  files  and  on 
computer  magnetic  media. 

retrievamltty: 
Piled  by  name  or  SSN. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  controlled  by 
computer  system  sofware. 

RETENTION  AND  OlSFOtAL: 

Records  for  basic  trainees  are 
retained  in  active  file  until  departure 
from  basic  military  training  is  confirmed 
then  transferred  to  history  file  on 
magnetic  tape  for  one  year.  Records  for 
Officer  trainees  are  maintained  in  the 
active  file  until  end  of  fiscal  year  in 
which  they  enter  training  and  then 
transferred  to  history  file  on  magnetic 
tape  for  one  year. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

HQ  ATC  Assistant  for  Plans  Analysis 
and  Data  Systems.  Data  Systems 
Support  Division,  Randolph  AFB  TX 
78150  and  3507  Airman  Classification 
Squadron  (ATC).  Lackland  AFB,  TX 
78236. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Managier. 

RECORD  ACCESS  FROCEDUREI. 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  FROCEOURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be.  obtained 
from  the  System  Manager,  and  are 
published  in  Air  Force  Regulation  12-35. 
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MECOnO  SOUNCC  CATEQOmCS: 

Information  obtained  from  automated 
system  interfaces,  from  source 
documents  such  as  reports,  and  from 
forms  prepared  during  enlistment 
processing  and  completed  during* 
interviews  and  testing  at  3507  Airman 
Classification  Squadron,  Lackland  AFB. 
TX  78236. 

SYSTEMS  EXEMTTEO  FHOM  CHtTAM 
PROVISIONS  OF  THE  ACT: 

None. 
F035  AFA  C 

SYSTEM  NAME 

035  AFA  C  Prospective  Instructor 
Files. 

SYSTEM  location: 

United  States  Air  Force  Academy, 
USAF  Academy  Colorado  Springs  CO 
80840-5000. 

categories  Of  INDIVIDUALS  COVERED  BY  THE 

system: 

Military  personnel  applying  for 
instructor  duty  at  the  Air  Force 
Academy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copy  of  Application  for  Instructor 
Duty,  college  transcripts,  past  Officer 
Effectiveness  Reports,  Officer  Uniform 
Assignment  Brief  which  contains 
information  such  as  prior  assignment 
information,  aeronautical  rating 
information,  general  personnel  data 
including  security  clearance,  date  of 
birth,  marital  status,  promotion  dates; 
correspondence  between  individual  and 
department,  evaluations  on  individual's 
suitability  and  record  of  personal 
interview. 

authoritv  for  maintenance  of  the 
system: 

10  use  9331,  Establishment: 
Superintendent:  faculty. 

PURPOSE(S): 

Used  by  Dean  of  Faculty. 
Commandant  of  Cadets,  Commander  of 
Preparatory  School  and  Director  of 
Athletics  to  determine  qualification, 
availability  and  location  of  potential 
instructors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDNia  CATEGORIES  OF 
USERS  ANO  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  use  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 


RETMEVAMLrrv: 

By  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
Security  Hie  containers/cabinets  and  in 
locked  cabinets  or  rooms,  and  controlled 
by  personnel  screening. 

RETENTION  AND  OMPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  or  no  longer 
needed  for  reference. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Deputy  Chief  of  Staff/Personnel, 
USAF  Academy,  Colorado  Springs  CO 
80640-5000  * 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager.  -^ 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  Sytem  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  previous  employers, 
educational  institutions  and  source 
documents  such  as  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
F035  ATC  G 
SYSTEM  NAME: 

035  ATC  G  Recruiting  Activities 
Management  Support  System  (RAMSS). 

SYSTEM  LOCATION: 

HQ  United  States  Air  Force  Recruiting 
Service.  Operations  Directorate  (RSO), 
Randolph  Air  Force  Base,  TX  78150. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 
SYSTEM: 

Air  Force  enlisted  personnel  entering 
active  duty.  Individuals  tested  and 
processed  for  Air  Force  enlistment. 
Potential  Air  Force  enlistees  qualified 
through  the  Armed  Services  Vocational 
Aptitude  Battery  (ASVAB)  high  school 
testing  program.  Other  military  services 


Delayed  Enlistment  Program  (DEP)  and 
active  duty  enlistees.  Applicants  for  Air 
officer  commissioning  programs.  Air 
Force  enlisted  personnel  on  recruiting 
duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Air  Force  enlistment  processing 
records  showing  name,  SSN,  scores  on 
all  qualification  tests,  physical  job 
qualifications,  job  preferences,  jobs 
offered,  jobs  accepted,  other  personal 
data  relevant  to  jobs  offered,  recruiting 
and  processing  locations,  education 
data,  and  dates  of  processing.  Airman 
trainee  history  records  containing  name, 
SSN.  and  other  personnel  data  for 
assignment  ht)m  basic  military  training, 
revised  job  preferences,  security 
clearance  investigations,  dependent 
data,  education,  test  scores,  grade  and 
promotions,  biographical  history, 
physical  information,  drug  abuse 
history,  enlistment  personal  and 
guaranteed  training  enlistee  program 
data,  separation  data,  classification 
data,  service  dates,  technical  school 
eliminations,  separations,  honor 
graduates,  and  Article  15/  courts-martial 
actions.  Records  for  high  school  seniors 
who  are  ASVAB  tested  and  meet  the 
basic  Air  Force  enlistment  criteria 
showing  name,  mailing  address,  test 
scores,  and  high  school  where  tested. 
Enlistment  processing  records  for  other 
military  services  showing  SSN,  name, 
state  and  country  of  residence,  test 
scores,  educational  level,  physical 
profile,  processing  date  and  location, 
prior  service,  and  other  personal  data 
such  as  age,  sex,  race,  marital  status, 
and  number  of  dependents.  Officer 
appiiant  records  showing  SSN,  name, 
and  other  educational  and  personal  data 
necessary  for  the  processing  of 
candidates  for  commisoning  as  an  Air 
Force  Officer.  Air  Force  enlisted 
recruiter  individual  records  showing 
such  items  as  SSN,  name,  recruiting 
office  assigned,  and  date  assigned  to 
Recruiting  Service. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  503,  Enlistments:  Recruiting 
campaigns:  and  Air  Training  Command 
Regulation  33-2.  Recruiting  Procedures 
for  the  United  States  Air  Force 
(Recruiting  Service) 

"PURPOSE(S): 

To  furnish  leads  to  the  field  recruiters 
derived  from  the  high  school  ASVAB 
testing  program,  evaluate  Air  Force 
-recruiters  t)n  effectiveness  of  screening 
out  potential  under/overweight 
applicants,  evaluate  recruiter's  and  job 
counselor's  activity  and  efficiency 
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levels,  analyze  preenlistment  job 
cancellations  for  common  reasons, 
analyze  post-enlistment  training  pipeline 
attritions  for  common  reasons,  evaluate 
Air  Force  job  reservation  pool  and  past 
enlistments  for  effect  of  potential 
changes  in  enlistment  policies  in  areas 
such  as  mental  qualifications  and 
physical  qualifications,  evaluate 
interservice  recruiting  performance, 
screen  other  service  enlistees  from  Air 
Force  advertising  lead  files,  determine 
pass/fail  rates  for  mental  and  physical 
testing,  track  training  performance  of 
Air  Force  enlistees,  study  the  correlation 
of  job  held  with  performance  on  the  job, 
study  correlation  of  quality  indicators 
with  post-enlistment  performance, 
feedback  to  field  recruiters  of  individual 
records  on  all  training  attritions,  and 
analyze  advertising  responses.  Used  by 
the  personnel  record  maintenance 
activity  to  cross-check  file  completeness 
and  accuracy.  Individual  records  are 
aggregated  into  various  statistical 
analyses  for  all  levels  to  ascertain 
recruiting  and  seasonal  procurement 
trends,  to  predict  future  potential 
developments,  and  to  assist  in  the 
development  of  procurement, 
classification,  and  assignment  policies 
Air  Force  military  personnel. 

HOUTMi  uses  OF  RCCOHOS  MAHfTAmCO  IN 
THC  SV8TEM,  IMCtUOIlia  CATCOOMIS  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POUaES  AND  PRACnceS  FOR  STORma, 
RETRKVINO.  ACCESSINO,  RETAINWMa,  AND 
DlSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer 
magnetic  tapes,  computer  magnetic 
disks  and  computer  paper  printouts. 

RETRIEVABIUTV: 

Filed  by  name,  SSN,  or  non-personal 
identifier. 

SAFEOUAROS: 

Records  are  accessed  through 
computer  run  scheduling  arrangements 
by  persons  responsible  for  servicing  the 
system  in  performance  of  their  official 
duties.  Computer  paper  printouts  are 
distributed  only  to  authorized  users. 
Records  are  physically  safeguarded  by 
controlled  access  to  the  computer 
facility,  secured  buildings  and  locked 
rooms. 

RETEMTK>N  AND  DISPOSAL: 

Enlistment  processing  records  and 
recruiter  records  are  retained  until  no 
longer  needed  for  recruiting  purposes: 
potential  enlistee  records  and  high 
school  test  records  are  retained  for  two 


years;  advertising  lead  records  are 
retained  for  one  year,  interservice 
recruiting  records  are  retained  for  six 
months.  These  retentions  are  built  into 
the  computer  system  program  with 
automatic  software  controlled  deletions 
from  the  machine-readable  record. 

SYSTEM  MANAaCR(S)  AND  ADDRESS: 

Chief,  Management  and  Analysis 
Division,  Directorate  of  Recruiting 
Operations,  HQ  United  States  Air  Force 
Recruiting  Service,  Randolph  Air  Force 
Base,  TX  7815a 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 
Request  must  contain  full  name,  and 
current  mailing  address. 

RECORD  ACCESS  PROCEDURES: 

Same  as  procedures  for  notification. 

CONTESTWM  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
bom  the  System  Manager. 

RECORD  SOURCE  CATEOORiES: 

The  source  of  all  records  in  the  system 
are  from  automated  system  interfaces. 

SYTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
F035  MP  C 

SYSTEM  NAME: 

035  MP  C  Personnel  Act  File  (Officer 
Digest  File). 

SYsrm  location: 

Headquarters  Air  Force  Manpower 
and  Personnel  Center,  Randolph  AFB 
TX  78150-6001  for  active  duty  officers. 
Headquarters  Air  Reserve  Personnel 
Center,  Denver  CO  80280  for  nonactive 
duty  USAFR  officers,  and  Headquarters 
Air  Force  Reserve,  Robins  AFB  GA 
31098-6001  for  non-Extended  Active 
Duty  (EAD)  unit  assigned  USAFR 
officers. 

categories  of  INDIVtDUALS  COVERED  BY  THE 
system: 

Air  Force  active  duty  officer 
personnel  and  USAFR  officers  who  are 
the  subject  of  a  Digest  File. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Composed  largely  of  summaries/ 
extracts  or  notices  of  the  Air  Force 
Office  of  Special  Investigations  (AFOSI) 
Reports  of  Investigation  (ROIs).  The 
system  may  also  contain  other  official 
records  or  documents  which  reflect 
relevant  derogatory  information  about 


officers,  e.g.,  notice  of  involuntary 
separation  proceedings,  notice  of 
Special  Security  File,  reports  of  AWOL/ 
Desertion  status,  administrative 
inquiries  and  investigations.  Inspector 
General  (IG)  reports,  and  reports  of 
violations  of  public  trust  in  contract 
procurement,  and  other  matters. 
Additionally,  a  file  will  contain  a 
statement  regarding  the  subject  matter 
from  the  officer  if  one  is  made,  plus  any 
comments  and  recommendations  by  the 
member's  commander  and  intermediate 
commanders.  A  Digest  File  will  contain 
copies  of  documentation  used  to  notify 
the  individual  and  a  Decision 
Authority's  decision  to  retain  the  file. 
The  system  of  records  also  includes 
letters  of  notification  when  digest  files 
are  destroyed. 

AUTHORrrV  FOR  MANTTENANCS  OF  THE 
SYSTEM: 

10  use  8012.  Secretary  of  the  Air 
Force:  Powers  and  duties,  delegation  by. 
and  Air  Force  Regulation  36-25,  Officer 
Digest  Files. 

PURPOSE(S): 

Digest  Files  are  reviewed  by  career 
management  officials  and  Central 
Selection  Boards  at  HQ  USAF,  HQ 
AFMPC,  HQ  ARPC  or  HQ  AFRES,  as 
appropriate,  to  insure  the  propriety  of 
personnel  decisions  finalized  at  those 
levels  regarding  promotion,  assignment, 
mobilization,  recall  to  extended  active 
duty,  selection,  utilization  and 
separation.  The  purpose  of  such  review 
is  to  insure  that  individual  career 
management  decisions  enhance  the 
quality  of  professionalism  in  the  Air 
Force. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDMO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  may  be 
disclosed  for  any  of  the  blanket  routine 
uses  published  by  the  Air  Force. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESStNG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  form. 

retrievabiuty: 

Filed  Alphabetically  by  name  or 
numerically  by  Social  Security  Number 
(SSN). 

safeguards: 

Records  are  accessed  by  persons 
responsible  for  servicing  the  record 
system  and  by  other  personnel  whose 
names  appear  on  an  authorized  ::cce8s 
list  indicating  they  have  a  need  to  know 
in  the  performance  of  their  official 
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duties.  Records  are  stored  in  locked 
cabinets. 

RETENTION  AND  DISPOSAL: 

Files  are  destroyed  2  years  from  date 
established,  or  2  years  from  date  new 
derogatory  information  is  added. 
Decision  authority  may  destroy  active 
digest  Files  sooner  than  the  specifled 
retention.  Active  files  are  destroyed 
when  member  separates,  retires 
(including  placement  on  the  Temporary 
Disability  Retired  List  (TDRL)).  or  dies, 
except  files  on  officers  who  separate 
and  are  transferred  to  AFRES  are 
forwarded  to  HQ  ARPC/DPAAS.  Digest 
Files  may  be  destroyed  following  receipt 
of  nonjudicial  punishment  under  Article 
15,  UCMl,  or  conviction  by  court- 
martial,  if  either  action  is  based  upon 
the  same  incident(s]  which  caused  the 
creation  of  a  Digest  File  and  a  copy  of 
the  Article  15  or  court-martial  order  are 
filed  in  the  Officer  Selection  Record 
(OSR).  maintained  at  HQ  AFMPC. 

SYSTEM  MANAOEIl(S)  ANO  ADONESS: 

Promotion  Division  (HQ  AFMPC/ 
DPMAJ),  Randolph  AFB  TX  78150-6001 
for  active  duty  officers.  HQ  ARPC, 
Denver,  CO  80280  for  nonactive  duty 
USAFR  officers,  and  HQ  AFRES.  Robins 
AFB  GA  31098-6001  for  non-EAD  unit 
assigned  USAFR  officers. 

NonncATiON  PROCEOunc: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 
Written  requests  should  contain  the 
member's  full  name,  rank,  and  SSN. 
information  may  also  be  obtained  by 
personal  visit  with  the  appropriate 
System  Manager  on  normal  workdays. 
Requests  from  individuals  should  be 
addressed  to  the.  Promotion  Division 
(AFMPC/DPMAJ),  Randolph  AFB  TX 
781506001  for  active  duty  officers  or  the 
Command  Records  Manager  (HQ 
ARPC/DAD),  Denver  CO  80280  for 
nonactive  duty  USAFR  officers. 
Nonactive  duty  USAFR  officers  should 
also  include  current  address  and  the 
case  (control)  number  shown  on  any 
correspondence  received  from  the 
Center.  Information  may  be  obtained  by 
active  duty  officers  by  personal  visit 
with  the  System  Manager  upon 
verification  of  the  identification  data 
required  for  written  requests.  Nonactive 
duty  USAFR  officers  may  review 
records  in  Record  Receptionist's  Review 
Room  HQ  ARPC,  Denver  80280,  between 
8:00  a.m.  and  3:00  p.m.  on  normal 
workdays.  For  personal  visits,  the 
individual  should  provide  current 
Reserve  ID  cards  and/or  drivers  license 
and  present  some  verbal  information 
that  could  verify  their  identify  from  their 
record. 


RECORD  ACCESS  PROCEDURES: 

Individuals  can  obtain  access  to  their 
own  Digest  Files  by  following  the 
procedures  described  above. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manage'  or  by 
reviewing  AFR  36-25. 

RECORD  SOURCE  CATEOORWS: 

Digest  File  information  is  obtained 
fi"om  AFOSI,  Commanders, 
Consolidated  Base  Personnel  Offices, 
MAJCOMs,  and  from  official  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
F045  ATC  B 

SYSTEM  NAME: 

045  ATC  B  AFROTC  Cadet  Personnel 
System  (CPS) 

SYSTEM  LOCATION: 

AFROTC/SI,  Maxwell  AFB  AL  36112. 
Copies  pertaining  to  each  AFROTC 
detachment  are  located  at  the  respective 
detachment.  Official  mailing  addresses 
are  in  the  Department  of  Defense 
directory  in  the  appendix  to  the  Air 
Force's  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  Tltt 
SYSTEMS: 

AFROTC  cadets. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name.  Social  Security  Number  (SSN). 
AFROTC  Detachment  number.  AFROTC 
Detachment  assignment.  Area 
crosstown/consortium  student 
identification,  type  ROTC  program, 
AFROTC  Aerospace  studies  course, 
AFROTC  student,  status,  initial 
AFROTC  category  when  first  enrolled, 
current  AFROTC  category,  reason  for 
change.  Air  Force  officer  qualifying  test 
scores,  estabUshed  graduation  date, 
current  established  commissioning  date, 
field  training  status,  AFROTC  member 
field  training  rating  academic  specialty, 
date  entered  professional  officer  course 
training,  prior  service,  date  of  enlistment 
in  the  Air  Force  Reserve,  sex,  race,  date 
of  birth,  AFROTC  college  scholarship 
status,  AFROTC  Aerospace  studies 
course  when  scholarship  was  activated, 
length  of  AFROTC  scholarship 
entitlement,  date  of  scholarship 
activtion,  date  of  scholarship 
termination.  Air  Force  Junior  ROTC 
Corps  identifier,  cumulative  grade  point 
average,  type  acadenuc  credit.  Flight 
Instruction  Program-Status,  category 


eligibility,  service  component  time-on- 
EAD. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  Chapter  103-Senior  Reserve; 
Officer  Training  Corps:  and  Air  Force 
Regulation  45-48,  Air  Force  Reserve 
Officer  Training  Corps  (AFROTC). 

PURPOSS(s): 

Cadet  personnel  data  used  by 
detachments,  staff,  and  AFROTC 
Commandant  to  manage  the  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  ublished  by  the  Air  Force. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCtSSINO,  RETAMmG.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computer  and 
computer  output  products. 

RETRIEVAULnV: 

Filed  by  name  or  SSN. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  stored  in  locked 
cabinets  or  rooms. 

RETENTION  AND  OISPOSAU 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation. 
Computer  history  tapes  are  retained 
indefinitely. 

SYSTEM  MANAOCR(S)  ANO  ADDRESS: 

Chief.  Information  Systems  Division. 
AFROTC/SI.  Maxwell  AFB  AL  36112. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager^ 
Requests  should  include  name.  SSN. 
detachment,  and  date  enrolled. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  convemed  may  be  obained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  source 
documents  such  as  reports  and  from  the 
individual. 
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svrrcMS  ixtMrrto  rttom  csntmn 

MOVNIONS  OF  THC  MT. 

None. 
F050  AFCC  C 

SVrrtM  NAME 

050  AFCC  C  Individual  Academic 
Training  Record. 

svsTCM  location: 

AFCC  System  Evaluation  School.  1815 
Test  and  Evaluation  Squadron  (AFCC), 
Wright-Patterson  Air  Force  Base,  OH 
45433.  AFCC  Radar  Evaluation  School, 
Hill  Air  Force  Base.  UT  84056;  AFCC 
Engineering  Installation  Academy, 
Engineering  Installation  Center.  Tinker 
AFB.  OK  73145;  Engineering  Installation 
organizations. 

CATHKMMCS  OF  NNMVNHlAtS  COVEHCO  BV  THC 
SYSTBI: 

Active  duty  military,  Air  Force 
Reserve,  Air  National  Guard.  Army 
National  Guard,  and  Department  of 
Defense  civilian  personnel  who  are 
electronics  engineers,  communications 
engineers,  radio  relay  equipment 
maintenance  specialists,  technical 
control  specialists,  foreign  Air  Force 
students,  and  others  who  apply  for  this 
training. 

CATCQomes  of  reconos  in  the  system: 

Personnel  index;  absentee  report; 
class  pre-graduation/graduation  roster; 
attendance  record;  student 
questionnaires;  individual  academic 
standing;  record  of  individual  training. 

AUTHOWTY  for  MAINTENANCe  OF  THC 

svsim: 

10  use  8012,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PUIIFOSE(S): 

To  record  emergency  data  and  course 
completion  information  and  report 
student  absences  to  the  school 
commandant. 

ROUTWC  USES  OF  RECORDS  MAINTAINCO  IN 
THE  SVSTCm,  mCURMNG  CATCOORIES  OF 
USERS  ANO  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

pouacs  and  practiccs  for  storing, 
retrievino,  accessino,  rctainino,  ano 
disposino  of  records  in  the  system: 

storage: 

Maintained  in  file  folders  and  card 
tiles,  and  on  computer  and  computer 
output  products. 

retricvasiutv: 
Filed  by  student  name. 


safeguards:    . 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Stored  in  file  cabinet. 

retention  and  disposal: 

Retained  for  ten  years  after  individual 
completes  or  discontinues  training 
course,  then  destroyed.  Records  of 
individual  training  at  EI  organizations 
are  retained  until  individual  no  longer 
performs  EI  duties,  then  destroyed. 

system  MANA0Kn(S)  AND  ADDRESS: 

Commandant.  AFCC  Systems 
Evaluation  School,  1815  Test  and 
Evaluation  Squadron.  Wright-Patterson 
Air  Force  Base,  OH  45433;  Commandant, 
AFCC  Radar  Evaluation  School,  Hill  Air 
Force  Base,  UT  84056;  Commandant, 
AFCC  EI  Academy,  Engineering 
Installation  Center.  Tinker  AFB.  OK 
73145. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  procedures: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  instructor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F050  ATC  B 
SYSTEM  NAME: 

050  ATC  B    Community  College  of 
the  Air  Force  Student  Record  System. 

SYSTEM  location: 

The  system  is  centrally  administered 
by  the  Community  College  of  the  Air 
Force  (ATC/ED).  MaxweU  AFB,  AL 
36112.  Computer  processing  for  the 
system  is  performed  by  the  Systems 
Development  Branch,  Maxwell  AFB,  AL. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  may  have  a  record  for  any 
person  who  since  January  1. 1968  has 
completed  a  formal  course  of  instruction 
conducted  by  one  of  the  Air  Force 
schools  identified  in  the  current 
Community  College  of  the  Air  Force 


General  Catalog.  Such  courses  do  not 
include  precommissioning  courses  and 
courses  conducted  exclusively  for 
officers  or  their  civilian  counterparts. 
The  system  includes  records  reHecting 
Air  Force  courses  completed  before  1968 
and  other  educational  accomplishments 
for  persons  who  as  enlisted  members  of 
the  Air  Force  registered  in  programs  of 
study  leading  to  credentials  awarded  by 
the  college.  Both  here  and  where 
appropriate  below,  the  general  term  Air 
Force  includes  the  regular  Air  Force,  the 
Air  Force  Reserve,  and  the  Air  National 
Guard. 

CATEGORIES  OF  RECORDS  Nl  THC  SYSTEM: 

Individual  academic  records  and. 
where  necessary  to  serve  airmen 
registered  in  study  programs  leading  to 
credentials  awarded  by  the  college,  a 
variety  of  source  or  substantiating 
records  such  as  copies  of  registration 
applications  and  document  control 
records  derived  &t)m  such  applipations, 
civilian  college  transcripts,  college  level 
examination  program  score  reports; 
copies  of  educational  records  originated 
by  other  Air  Force  and  non-Air  Force 
agencies  external  to  the  college  (such  as 
the  Federal  Aviation  Agency,  the  United 
States  Armed  Forces  Institute,  and  the 
Defense  Activity  for  Non-traditional 
Educaton  Support),  copies  of  a  variety  of 
Air  Force  personnel  records  (such  as 
docimients  derived  from  master  records 
maintained  by  the  Air  Force  Manpower 
and  Personnel  Center  and  microfiche 
records  of  locator  data);  and  records  of 
credentials  awarded  to  graduates.  The 
college  also  maintains  copies  and 
related  records  of  communications  from, 
to,  or  regarding  persons  interested  in  the 
college,  its  educational  programs,  its 
student  record  system,  and  related 
matters.  Copies  of  and  statistical 
records  derived  from  individual 
responses  to  surveys,  questionnaires, 
and  similar  instruments  authorized  by 
HQ  USAF  may  also  be  maintained  as 
needed  for  managerial  evaluation  and 
planning  by  officers  of  the  college. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  9315,  Community  College  of 
the  Air  Force:  Associate  degree;  and  Air 
Force  Regulation  53-29.  Community 
College  of  the  Air  Force  Mission. 

PURPOSE(S): 

Records  originated  in  the  system 
document,  in  terms  of  credit  awarded  or 
accepted  in  transfer  by  the  college, 
individual  educational  accomplishments 
which  satisfy  curricular  requirements  of 
study  programs  leading  to  an  Associate 
in  Applied  Science  degree  offered  by  the 
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college.  Transcripts  of  records  in  the 
college  are.  at  the  written  request  of 
persons  concerned,  furnished  to  any 
recipient(s)  designated  in  such  requests. 
Such  recipients  typically  include  Air 
Force  Education  Services  Centers,  other 
offices  where  Air  Force  personnel  are 
stationed.  edncatiOnal  institutions,  and 
potential  or  current  employers.  CCAF 
transcripts  and  copies  of  other  records 
originated  in  the  college  are  also  used  to 
support  educational  and  occupational 
counselling,  planning,  and  development: 
admission  to  other  colleges;  and  related 
individual  affairs.  Disclosures  of 
information  recorded  in  the  system  may 
be  made  to  employees  of  civilian 
contractors  engaged  by  the  Air  Force  to 
provide  services  which  directly  or 
indirectly  support  the  record  system. 

ROUTINE  USES  OF  RECOflOS  MAINTAINED  IN 
THE  SYSTEM,  mCUIIMNQ  CATEQCfllES  OF 
USERS  AND  THE  PMIPOSCS  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
rnufine  uses  published  by  the  Air  Force. 

POUCieS  AND  PflACnCCS  FOR  STOMNO. 
RETRIEVINO.  ACCESSING,  RCTAININQ,  AND 
DISPOSINC  OF  RCCONDS  M  THE  SYSTEM: 

STORA6E: 

Permanent  student  computer  records 
are  maintained  on  and  as  necessary 
reproduced  from  magnetic  media.  Paper 
records  are  maintained  in  File  folders, 
card  files,  and  special  binders/cabinets 
designed  for  computer  listings. 

RETRIEVAaNJTV: 

Computer  records  are  retrievable  by  a 
combination  of  Social  Security  Number 
(SSN)  and  certain  letters  of  last  name. 
Paper  records  are  retrievable  by  either 
SSN  or  name. 

SAFEGUARDS: 

Records  maintained  in  the  college  are 
normally  disclosed  only  upon  written 
request  from  the  subject  of  the  records 
or  upon  written  request  from  an  Air 
Force  officer  or  employee  responsible  to 
provide  educational  or  related  services 
to  Air  Force  personnel.  Disclosures  to 
non-Air  Force  agencies  not  requested  by 
the  subject  of  the  records  require 
approval  of  an  officer  of  the  college. 
Except  for  disclosures  within  the  college 
as  may  be  necessary  to  its  operations, 
requests  by  telephone  and  other 
unwritten  means  will  not  be  honored 
unless  in  the  judgment  of  a  responsible 
member  of  the  college  staff  the  requester 
is  a  member  or  employee  of  the  Air 
Force  acting  on  behalf  of.  or  is.  the 
person  whose  record  is  requested. 
Special  care  is  exercised  to  ensure 
complete  identification  of  the  requester, 
the  person  whose  record  is  to  be 


disclosed,  and  intended  use.  Other 
systematic  safeguards  to  ensure 
integrity  of  records  include  secure 
storage  of  succesive  generations  of 
computer  master  files,  existence  and 
long-term  retention  in  other  Air  Force 
facilities  of  records  needed  to  rebuild 
the  entire  system  in  the  event  of 
catastrophe,  and  traditional  measures  to 
ensure  the  security  of  Air  Force 
facilities.  All  records  in  the  system  are 
attended  by  responsible  Air  Force 
personnel  during  duty  hours  and  stored 
in  locked  facilities  under  constant  or 
periodic  surveillance  by  Air  Force 
security  police  durihg  non-duty  hours. 

RETENTION  AND  disposal: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference.  Specific  rules  for  retention 
of  permanent  microfiche  have  not  yet 
been  determined.  It  is  anticipated  that 
such  records  may  need  to  be  retained 
for  not  less  than  30  and  not  more  than  50 
years  beyond  the  latest  entries  on  each 
such  record.  Active  master  file  records 
on  the  computer  are  by  their  nature 
evolutionary  and  will  be  maintained 
permanently.  Paper  records  maintained 
to  serve  students  registered  in  study 
programs  are  retained  so  long  as  a 
registrant  remains  active  in  his  or  her 
program,  such  records  are  destroyed  1 
year  after  a  registrant  completes  his  or 
her  study  program.  Other  records  are 
typically  retained  only  so  long  as  they 
may  serve  a  useful  purpose,  which  is 
typically  between  30  and  90  days.  No 
rule  has  yet  been  defined  for  retaining 
records  which  verify  awards  of 
credentials  by  the  college,  but  it  is 
expected  that  such  records  will  need  to 
be  archival. 

SYSTEM  MANAQERtS)  AND  ADDRESS: 

Senior  official  responsible  for  policies 
and  procedures  which  govern  the 
system:  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel,  Headquarters 
United  States  Air  Force.  System' 
Manager;  President.  Community  College 
of  the  Air  Force  (CCAF/CC)  Maxwell 
AFB.  AL  36112. 

NOTinCATION  PROCEDURE: 

Persons  who  have  not  registered  in 
the  college  should  address  inquiries 
regarding  records  maintained  by  the 
college  to  Chief.  Student  Records  Branch 
(CCAF/RRR).  Maxwell  AFB,  AL  36112. 
Persons  who  have  registered  in  the 
college  may  address  inquiries  as  above 
or  to  Chief,  Academic  Programs  Division 
(CCAF/ AY),  also  at  Maxwell  AFB.  Such 
inquiries  will  need  to  include  the  full 
name  (and  former  names  if  appropriate). 
SSN.  and  birthdate  of  the  inquirer,  and 
should  include  a  full  return  address 


(including  ZIP  Code).  Visits  to  the 
college  are  welcomed,  and  visitors 
seeking  information  about  persoaal 
records  should  first  visit  the  Office  of 
the  Registrar. 

RECORD  ACCESS  PROCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System  Manager 
and  from  addresses  listed  above. 

CONTESTMQ  RSOORDS  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 


Information  obtained  from 
educational  institutions,  automated 
system  interfaces  and  from  source 
documents  submitted  to  the  college  by 
or  at  the  request  of  individuals 
concerned,  or  by  other  Air  Force 
agencies  acting  on  behalf  of  individuals 
concerned. 

SYSTEMS  EXEMPTED  FaOM«CNTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F050  ATC  C 

SYSTEM  NAME: 

050  ATC  C  Faculty  Board  Ledger. 

SYSTEM  LOCATKMt: 

Headquarters  Air  training  Command 
(ATC)  Deputy  Chief  of  Staff  for 
Personnel  (DCSP),  Randolph  AFB  TX 
78150. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 
SYSTEM: 

All  Officers  who  meet  a  faculty  board 
for  elimination  from  undergraduate 
navigator  or  pilot  training  programs. 

CATEGORIES  OF  RECORDS  IN  T»«  SYSTEM: 

Composite  listing  containing  board 
documentation. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8012,  Secretary  of  the  Air 
Force;  Powers  and  duties:  delegation  by; 
and  Air  Training  Command  Regulation 
5a-l,  Faculty  Boards  and  Administrative 
Withdrawals  and  Losses. 

PURPOSE(S): 

DCS/P  uses  ledger  to  monitor  case 
timeliness. 

ROUTINE  USES  Of  RECORDS  MANITAINEO  IN 
THE  SYSTEM,  IMCLUDINO  CATCOONIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blknket 
routine  uses  published  by  the  Air  Force. 


MUCUS  AMD  nUCncn  MM  CTOmHO, 
MmMCVMO,  ACGCMMQ,  NKTAMMQ,  AND 
DMMMMQ  OF  RKOMM  IN  THE  system: 


Maintained  in  note  books/binders. 

RrmMVABiUTv: 
Filed  by  name. 


Records  are  acceBsed  by  person(s) 
responsible  for  servicing  the  record  , 
system  in  performance  of  their  official 
duties.  Stored  in  locked  building. 

METENT10N  AND  disposal: 

Retained  in  office  files  for  one  year 
after  annual  cut-off,  then  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning. 

SYSTEM  MANAaOI<S)  AND  AOORESS: 

Headquarters  Air  Training  Command 
(ATC).  Deputy  Chief  of  Staff  Personnel 
(DCSP)  Randolph  AFB  TX.  78150. 

NOTtncATHM  moccoune: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

RECOHO  ACCESS  mOCEDURES: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTINO  RECOKDS  PfK>CEOUf<ES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager. 

RECONO  SOURCE  CATEOOfllES: 

Information  obtained  from  source 
documents  such  as  reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISKMS  OF  THE  ACT: 

None. 
F160  DODMERB  A 

SYSTBM  NAME: 

160  DODMERB  A  Department  of 
Defense  Medical  Examination  Review 
Board  Medical  Examination  Files. 

SYSTEM  LOCATION: 

Department  of  Defense  Medical 
Examination  Review  Board  (DODMERB) 
US  Air  Force  Academy  CO  80840-6518. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  applicants  to  the  five  service 
academies,  the  Four  Year  Reserve 
Officer  Training  Corps  (ROTC) 
Scholarship  Program  for  Army.  Navy 
and  Air  Force,  Uniform  University  of 
Health  Sciences  (USUHS).  Airman 
Scholarship  Commissioning  Program 


(ASCP),  College  Scholarship  program 
(CSP)  for  Army,  and  Air  Force,  and  the 
Primary  O^icer  Corps  [POC)  Program  of 
the  Air  Force  ROTC. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

The  record  system  is  maintained  in 
three  forms:  The  original  hard  copy 
report  of  medical  examination,  report  of 
medical  history,  narrative  summary  and 
any  associated  civilian  forms  or  tests 
that  may  have  been  accomplished;  may 
also  contain  personal  correspondence 
between  the  DODMERB  and  the 
applicant  and/or  parental /guardian 
consultation  concerning  applicant's 
medical  history  or  status;  the  second 
portion  is  microform  copy  of  the  hard 
copy  file;  tfie  third  portion  is  in  ccHnputer 
storage. 

authomty  for  maintenance  of  tht 
system: 

10  use  133.  Executive  department. 

PURPOSE(S) 

The  paper  copy  is  used  to  determine 
medical  acceptability  for  one  or  more  of 
the  service  academies  or  the  ROTC. 
USUHS.  ASCR.  CSP.  and/or  POC 
Program  for  Air  Force  ROTC.  The 
microform  portion  is  used  for  historical 
retrieval  of  previous  actions.  The 
computer  form  is  used  to  advise  the 
program  managers  of  initial  medical 
status  any  update  actions  on  an 
appliq^nt.  Statistical  summaries  are 
extracted  from  the  computer  bank. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Consultations  concerning  medical 
conditions  may  be  necessary  with 
parent/guardian  to  clarify/explain 
applicant's  medical  status. 
Examinations  may  be  accomplished  by 
military  medical  facilities  personnel, 
civilian  contract  agents  of  the 
government  and/or  private  physicians. 
Records  from  this  system  of  records  may 
be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders,  microfilm 
jackets  and  on  computer  disks  or  tapes. 

retrievability: 

Filed  by  Name  and  by  Social  Security 
Number  (SSN). 

safeouards: 

Records  are  accessed  by  person(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 


cabinets  or  rooms  and  controlled  by 
computer  system  software. 

RETENTION  AND  disposal: 

Paper  copies  from  successful 
applicants  to  attend  one  of  the  five 
service  academies,  the  ROTC 
Scholarship  Program,  and  USUHS  are 
forwarded  to  the  Academy,  ROTC^  or 
USUHS  Program  to  which  the  applicant 
has  been  accepted;  paper  copies  of 
unsuccessful  applicants  to  one  of  the 
five  service  academies,  the  ROTC 
Scholarship  Program  end  USUHS,  are 
destroyed  at  end  of  current  year  cyde; 
paper  copy  from  applicants  for  ASCP, 
C^,  and  the  POC  Program  for  Air  Force 
ROTC  are  returned  immediately  after 
processing  to  the  appropriate 
detachment  for  file;  microfilm  copy  is 
kept  five  years  and  computer  storage  file 
is  kept  for  two  years  following  end  of 
cycle. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Department  of  Defense  Medical 
Examination  Review  Board,  US  Air 
Force  Academy  CO  80840-65ia 

NOTIFICATION  procedure: 

Requests  fitim  individuals  should  be 
addressed  to  the  System  Manager. 

RECORD  ACCESS  procedures: 

Individual  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35. 

RECORD  SOURCE  CATEGORtSS: 

Information  obtained  from  medical 
institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
F177  AFAFC  L 
SYSTEM  NAME: 

177  AFAFC  L  USAF  Retired  Pay 
System. 

SYSTEM  location: 

Air  Force  Accounting  and  Finance 
Center.  Denver  CO  80279;  Federal 
Archives  and  Records  Center,  Building 
48.  Denver  Federal  Center.  Denver,  CO 
80225;  Records  Center  Annex.  GSA.  P.O. 
Box  141.  Neosho,  MO  64850  (backup 
storage  only);  Accounting  and  Finance 
Offices  (AFOs  at  Air  Force  bases;  Air 
Reserve  Personnel  Center  and  Personal 
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Affairs  offices  at  Air  Force  installations. 
Official  mailing  addresses  are  in  the 
Department  of  Defense  Directory  in  the 
Appendix  to  the  Air  Force's  systems 
notices. 

CATEOOmCS  OF  WOIVIOUALS  COVCRCD  BY  THE 
SYSTEM: 

Air  Force  active  duty  and  retired 
military  personnel  Air  Force  Reserve 
and  Air  National  Guard  personnel, 
dependents  and  survivors  of  military 
personnel. 

CATtoomcs  OF  MEConos  m  the  system: 

Records  include,  but  are  not  limited  to 
retired  pay  and  annuitant  pay  master 
files  with  supporting  documentation 
relating  to  entitlements,  deductions, 
collections  and  allotments  Supporting 
documents  include  but  are  not  limited  to 
Retirement  Orders,  retirement  pay 
orders,  gross  pay  statements,  statements 
of  employment  employees'  withholding 
exemption  certificates,  records  of 
emergency  data,  retired  pay  allotment 
authorizations,  retirees:  United  States 
savings  bond  authorizations.  Air 
Reserve  Forces  retirement  credit 
summaries,  divorce  decrees, 
computation  of  retired  pay,  death 
certificates,  claims  for  unpaid  pay  and 
allowances  of  deceased  members, 
marriage  certificates,  adoption  papers, 
guardian  papers,  birth  certificates, 
election  certificates  for  retired 
servicemens'  family  protection  plan 
(RSFPP),  election  certificates  for 
survivor  benefit  plan  (SBP),  documents 
pertaining  to  status  of  childrens' 
schooling,  and  income  tax  withholding 
statements.  Also  included  are  listings  of 
bonds,  allotments,  retired  pay  and 
annuitant  pay  checks,  debts  owed  the 
government  and  direct  remittances 
made  by  retirees  for  the  costs  of  the 
RSFPP  and  SBP  plans,  records  from 
dependents  of  retired  military  personnel, 
correspondence  related  to  retirement 
entitlements  such  as  reports  from 
hospitals  and  medical  review  boards, 
print-outs  of  members'  active  duty 
military  pay  accounts  from  the  joint 
uniform  military  pay  system. 

AUTHORmr  FO«  maintenance  of  the 
system: 

10  use  Chapters  61,  Retirement  or 
Separation  for  Physical  Disability;  63, 
Retirement  for  Age;  65,  Retirement  for 
Length  of  Service;  67,  Retired  Pay  for 
Non-Regular  Service:  69,  Retired  Grade; 
71,  Computation  of  Retired  Pay;  73,  and 
79,  Correction  of  Military  Records;  5 
use  Chapter  83,  Retirement;  Title  37 
use,  Pay  and  Allowances  of  the 


Uniformed  Services;  38  USC  410.  Deaths 
entitling  survivors  to  dependency  and 
indemnity  compensation. 

nmposE(s): 

Used  to  accurately  and  timely  pay  the 
retired  members  of  the  Air  Force  and 
their  survivors;  provide  members 
periodic  statements  of  pay;  document 
and  account  for  all  disbursements  and 
collections;  and  to  respond  to  inquiries 
concerning  the  retiree  and  annuitant 
accounts.  Records  are  used  to  establish, 
maintain  and  close  retiree  and  annuitant 
pay  accounts  and  prepare  related 
reports:  compute  retired  and  annuitant 
pay  and  initiate  actions  for  monthly  pay 
and  allotment  transactions;  casualty 
cases  are  established  upon  th^  death  of 
a  member  and  arrears  of  pay  are 
computed  and  disbursed  to  survivors; 
upon  the  death  of  a  retired  member  who 
elected  such  coverage,  RSFPP  and/or 
SBP  accounts  are  established  and 
survival  annuities  are  paid.  Also,  there 
is  an  automated  interface  with  the  joint 
uniform  military  pay  system  for  data 
used  to  compute  retiree  payments; 
retiree's  pay  and  their  aUotment 
(checking  and  savings  accounts) 
payments  as  well  as  annuitant's  pay  are 
sent  either  directly  to  financial 
organizations  or  through  the  Direct 
Deposit/Electronic  Fund  Transfer 
Program. 

MHmNC  USES  OF  RECOROS  MAINTAINED  IN 
THE  SYSTEM,  MCUIDIMQ  CATEOOMES  OP 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 
Other  users  include,  but  are  not  limited 
to.  any  component  of  the  Department  of 
Defense  for  inquiries,  audit  and 
document  utilization;  other  federal 
agencies  such  as  the  Internal  Revenue 
Service  for  normal  wage  and  tax 
withholding  reporting,  accounting,  tax 
audits  and  levies;  Comptroller  General 
and  the  General  Accounting  Office  for 
legal  interpretations  and  audits. 
Disclosures  are  made  to  the  Veteran's 
Administration  regarding 
establishments,  changes  and 
discontinuances  of  VA  compensation  to 
retirees  and  annuitants;  disclosures  are 
made  to  the  Social  Security 
Administration  regarding  wages; 
information  is  furnished  the  American 
Red  Cross  and  the  Air  Force  Aid  Society 
for  their  use  in  assisting  retirees  and 
their  survivors.  Information  is  supplied 
to  state  and  local  governments  for  use 
as  follow-up  data  in  welfare  cases  and 
for  tax  purposes.  Information  is  also 
supplied  to  the  Office  of  Personnel 


Management  when  a  retiree  waives  his 
military  retired  pay  in  order  to  use  his 
military  service  for  computing  his  Civil 
Service  Retirement  Annuity.  Information 
is  supplied  to  the  courts  regarding 
retiree  pay  in  garnishment  cases. 
Disclosures  are  also  made  to  attorneys, 
law  firms,  and  other  parties  acting  as 
executors  or  administrators  of  retirees 
estates  and  information  is  provided  to 
trustees  of  mentally  incompetent 
members  and  guardians  of  survivors 
(children). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSMQ,  RETAINNM,  AND 
DISPOSIMO  OF  RECOROS  Mi  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders/note  books/ 
binders/visibje  file  binders/cabinets/ 
card  files,  computer  magnetic  tapes  and 
paper  printouts,  and  on  roll  microfilm 
and  microfiche. 

RETRIEVABRJTV: 

Filed  by  name  and  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  security  file  containers/ 
cabinets/vaults/locked  cabinets  or 
rooms,  protected  by  guards,  and 
controlled  by  personnel  screening, 
visitor  registers  and  computer  system 
software. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  for  varied 
periods  up  to  56  years.  Destruction  of 
records  is  by  shredding.  Records  are 
maintained  at  the  Denver  Federal 
Archives  and  Records  Center.  Duplicate 
records  are  maintained  at  the  alternate 
site  at  Neosho,  MO  for  storage  where 
destruction  is  by  shredding  or  burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director  of  Accounting  and  Finance, 
United  Slates  Air  Force,  Washington  DC 
20330  (USAF).  Assistant  Deputy  Chief  of 
Staff  Personnel  for  Military  Personnel, 
Randolph  Air  Force  Base,  TX  78150  for 
Survivor  Benefit  Plans  Briefing  records 
and  spouse  notification  letters. 

NOTIHCATION  PROCEDURE: 

Information  as  to  whether  the  record 
system  contains  information  on  an 
individual  may  be  obtained  from 
AFAFC/DAD,  Denver,  CO  80279, 
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telephDoe  (a(»)  B70-75S3.  The  requester 
should  be  able  ito (provide  sufficient 
proof  of  identity,  such  as  name,  Social 
Security  Number,  duty  station  or  place 
of  emplognnent,  militai^-stattw,  military 
grade  or  other  information  verifiable 
fromtthe  record  itself.  For  Survivor 
Benefits  Plans  Briefuig  records  and 
spouse  notification  data,  contact  the 
System 'Manager  specified  in  the 
preceding  category  or  Personal  Affairs 
officials  olJie  servicing  AiriForoe 
installation.  ^Official  mailing . addresses 
are  in  IbeBepattDieiit  of  Orfense 
directory  in  the  appendix  to  the  Air 
Force's  systems  notices. 

KECONO  XCCCSSTnOCEDORE: 

Requests  Irom  individuals  should  be 
addressed'to  AFAPC/DAD,  Denver.  CO 
80279,  lel^hone  (303)  37D-7553. 
However,  retirees  and  annuitants  may 
go  to  any  Air  Force  Accounting  and 
Finance  Office  (AF.O)  to  request 
information  Tegardmg -his  or -hcr^ccoimt. 
The  requester  should  be  able  to  provide 
sufficient  proof  of  identity,  such  as 
name.  Social  Security  Number,  military 
8tatu9..military  gradeor  other 
information  verifiable  from  the  record 
itself. 

COMTESTINa  RECOMD  PROCEDUftCa: 

The  Air'Force'srules for  access  to 
records  and  for  contesting  and 
appeating  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Ah- Force  Regulation  12-35. 

RECOaO  SOIMCC  CAVEaORICa: 

Information  obtained  from  previous 
employers,  fmancial,  educational,  and 
medical  institutions,  automated  system 
interfaces,  state  or  local  governments, 
source  documents  such  as  reports.  Also 
record  sources  include  but  are  not 
limited  to,  the  following:  Members' 
survivors,  trustees  of  mentally 
incompetent  members,  guardians  of 
survivors  (children),  private  law  firms 
which  are  executors  of  estates  in 
casualty  cases,  the  Air  Force  Manpower 
and  Personnel  Center  at  Randolph  Air 
Force  Base,  TX.  and  other  government 
agencies  such  as  the  Veterans 
Administration  and  the  Social  Security 
Administration.  Information  also 
obtained  from  the  individual. 

SYSTHM8  BXCWnBD-fVIOM  CEfrfANt 
PROVISIONS  OF  THE  ACT: 

None. 

Linda  M.  Latvsoo, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
Novembers,  1885. 
(FR  Doc.  85-28775  Filed  U-7-B6;  8:46aniJ 
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Departafwiit^f  Mm  Amiy 

PuMIc  Jiifonnaflion<Coli«ctiMi 
RequireiiMnt  Submitted  to  OMB  tor 
Review 

summary:  The  D^udment  nf  Defense 
has  submitted  to  OMBior  mview  the 
followingjiropoBalidr  the  collection  of 
information  jinder-the^itovisions  of  the 
Paperwask  Rfidnction  Act  (44  ILSOC. 
Chapter  35).  Each  entoyxontains  Ihe 
following  information:  (1]  Ty4ieiif 
submission;  (2)  Title  of  Information 
Collection  and'Fenn.'Nuiiiber'if 
applicable;  (3)  Abstract  statem^  of  the 
need  for  the  uses -to  he  jnade  Qf>tfK 
information  collected;  (4)  Type  of 
Respondents; '(&)  An-e«fimate  of  Ihe 
number  of  respenaes;  |«)  An -estimate  of 
the  total  number  of  hours  Jieeded  to 
provide  the  information:  (7)  To  whom 
comments  regarding  ihe  informaticai 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Extension 

Movement  of  Military  Interchange 
Railroad  Cats. 

All  commercial  railroad  yards  must 
report  DOD  railcars  when  they  ahip, 
recieve  and  unload  cars  to  MTMC  so 
that  thefleet  railcars  can  be  effectively 
managed  to  include  movement, 
distribution,  utilization  and  shopping 
(for  repair)  to«npport  all  DOD  shipper 
agencies. 

Businesses. 

Responses:  34.800. 

Burden  hours:  2.900. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  number  (202)  74fr-0933. 

FOR  FURTHER  IHFORMATtON  CONTACT:  A 

copy  of  the  information  collection 
proposal  may  be  obtained  from  Mr. 
Herbert  P.  Ewert,  DAIM-ADI-M,  Room 
1C638  The  Pentagon.  Washington.  DC 
2Q31Oh0700,  telephone  (202)  694-0754. 

Linda  M.Lawaon, 

OSD  FederalJlegister  Liaison  Officer, 

Department  of  Defense. 

November  5, 1885. 

[FR  Doc.  86-28770  Filed  01-7-85;  «;46  amj 
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QEPAB1MEMTOF  GNEMGY 

Office  of  Assistant  Secretary  lor 
IntwtMliOMi  AMiriM  aa 


international  Atomic  Enaigy 
AgcaaraentvClvii 
Subsequent  Arcanoaroeot;  -Ci 

Pursuant  to  .section  131  iif  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  iiereby  .given  of  a 
proposed  "subaequenl<etxangement" 
under  the  Agreement  for  Cooperation 
between  the  X^vemment  of  tiie  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  the 
carried  out  uader  the  above-mentisiied 
agreement  involves  aiqiroval  for  the 
supply  of  approximately  0.18  grams  of 
plutonium.  15.7:grams  ccT  uranium,  and 
other  simulated  radioactive  wastes 
incorporated  .in  ^lass  for  use  in  leaching 
experiments,  to  Atomic  Energy  of 
Canada,  Ltd..Pinawa,  Manitoba, 
Canada  under  contract  number  WC- 
CA-34.  Upon  completion  of  the 
experiments,  the  material  will  be 
disposed  of  as  waste  by  Atomic  Enei^gy 
of  Canada,  Ltd. 

In  accordance  with  aection  131  ol  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent.arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  November  4, 1885. 
Ge«ge  |.  Bradl^,  )r.. 

Acting  Assistant  Secretary  for  International 
Affairs  and £nergy Emergencies. 
[FRDoc.  86-28700  Filed  Tl-7-85:  8:45  am] 

BILUNO  CODE  MS0-41-M 


International  Atomic  Energy 
Agreements;  Civil  Uses;  Propoeed 
Subsequent  Iknwigemeitts,  Canada 

Pursuant  tD«ectiDn331  of  the  Atomic 
Ener^  Act  of  :}9S4,  ras  amended  (42 
U.S.C.  2160) . notice  is  liereby  given  of 
proposed  "subsequent  arxangements" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  IJnited  States  of  America  and  the 
European  Atomic  Energy  Commanity 
concerning  Peaceful  Uses  of  Atomic 
Enecgy,  as  amended,  and  the  Agreement 
for  Cooperation  between  the 
Government  of  the  United  States  of 
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America  and  the  Government  of  Canada 
concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the 
following  sales: 

Contract  Number  S-CA-382,  to  the 
Geological  Survey  of  Canada,  Ottawa. 
Canada,  0.0996  grams  of  uranium-235 
and  0.0098  grams  of  uranium-233,  for  use 
as  standard  reference  materials. 

Contract  Number  S-EU-869.  to  the 
United  Kingdom  Atomic  Energy 
Authority,  England.  0.01  grams  of 
plutonium-244  for  use  as  standard 
reference  material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  eifecl  no  sooner  than  Hfteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  Noveml>er  4, 1985. 
Geotge  |.  Bradley,  Jr., 

Acting  Assistant  Secretary  for  International 

Affairs  and  Energy  Emergencies. 

|FR  Doc.  85-26701  Filed  11-7-85;  8:45  am| 

BNXING  COOC  «54S0-01-M 


International  Atomic  Energy 
Agreements;  OvH  Uses;  Proposed 
SulMequent  Arrangements;  European 
Atomic  Energy  Community 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale: 

Contract  Number  S-EU-«66.  to 
Gesellschaft  fur  Schwerionenforschung 
mbH,  Darmstadt,  the  Federal  Republic 
of  Gemamy,  one  gram  of  uranium-233 
as  metal  and  one  gram  of  uranium-235 
as  metal  for  use  as  heavy  ion  target 
materials  at  the  UNILAC  accelerator  in 
basic  research. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security^    .. 


This  subsequent  arrangement  will 
take  e^ect  no  sooner  than  Hfteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  Noveml)er  4, 1985. 
George }.  Bradley,  Jr.. 

Acting  Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies. 
|FR  Doc  85-26702  Piled  11-7-85;  8:45  am) 
WLUNO  COPE  ISWO  PI  m 


Federal  Energy  Rej^tory 
Commission 

(Docket  Nos.  CP88-32-000  stal.] 

Columbia  Gas  Transmission  Corp.  et 
al^  Natural  Gas  Certificate  Filings 

November  1, 1985. 

Take  notice  tha(  the  following  Blingd 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation,  Columbia  Gulf 
Transmission  Company 

{Docket  No.  CP86-32-000) 

Take  notice  that  on  October  11. 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  P.O.  Box  1273, 
Charleston,  West  Virginin  25325-1273. 
and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  (jointly 
referred  to  as  Applicants).  P.O.  Box  683. 
Houston.  Texas  77001.  filed  in  Docket 
No.  CP86-32-000  a  joint  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  for  Teledyne  Ohio  Steel 
Company  (Teledyne)  under  the 
certihcates  issued  in  Docket  Nos.  CP83- 
76-000  and  CP83-496-000.  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
2  billion  Btu  of  natural  gas  per  day  to 
Teledyne's  Lima,  Ohio,  plant.  It  is 
indicated  that  Teledyne  has  purchased 
gas  from  Exxon  Corporation  (Exxon) 
and  that  Exxon  would  deliver  this 
natural  gas  to  Columbia  Gulf,  which 
Columbia  Gulf  would  transport  and 
deliver  to  Columbia.  It  is  further  stated 
that  it  turn  Columbia  would  transport 
and  deliver  equivalent  volumes  of 
natural  gas  to  West  Ohio  Gas  Company 
(WOH),  the  distribution  company 
serving  Teledyne  in  Lima,  Ohio. 

For  this  transportation  Applicants 
state  Columbia  Gulf  would  charge 
Teledyne,  pursuant  to  Rate  Schedule  T- 
2  of  its  FERC  Gas  Tariff,  various  rates 
-  and  retain  various  amounts  of  gas  for 


company-use  and  unaccounted-for 
These  charges  are  said  to  be: 

gas. 

Cants 
pardi 

Ratan- 
age 
(pef- 

cant) 

From  onsfnra  to  Kentucky _ _ 

From  ofisNjfo  latsral  lo  Kentucky..' ..... 

From  ftayno.  Louisiana,  to  Kentucky _.. 

From  Connlh,  Mssissippt.  to  Kentucky.- 

23.93 

14.26 
12.78 
6.38 

1.69 
150 
150 
0.75 

Applicants  also  state  that  Columbia 
would  charge  Teledyne,  pursuant  to 
Rate  Schedule  TS-l  of  its  FERC  Gas 
Tariff,  various  rates.  These  rates  are 
said  to  be: 


For  gas  received  from  Cokjmbia  GuN  at— 

LeaOi.  Kentucky,  wilhin  WOKs  total  da«y  entttla- 

menl  (TDE) _ 

Pomts  ottw  tnan  Leacft.  Kentucky.  leNhin  WOK'S 

TOE 

Leac^  Kentucky,  in  excess  olWOH's  TDE.      -   

Points  other  than  Leach.  Kentucky,  in  axoess  ot 

WOH's  TDE _ 

Cents 
Mr* 


21  16 


29.93 
3250 


4127 


It  is  Stated  that  in  addition  Columbia 
would  ratain  2.43  percent  of  the  gas  for 
company-use  and  unaccounted-for  gas 
and  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
for  Teledyne. 

Applicants  state  that  the  gas  was 
transported  from  March  1, 1985,  through 
June  29, 1985,  pursuant  to  §  157.209  of 
the  Commission's  Regulations  and  that 
since  June  29, 1985,  the  gas  has  been 
transported  under  Columbia's  special 
marketing  program. 

Applicants  also  request  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  vyould  apply 
only  to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicants  would  Hie  a 
report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 
herein  and  not  to  increase  those 
quantities. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation 

[Docket  No.  CP86-61-000) 

Take  notice  that  on  October  22. 1985, 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star),  301 
South  Harwood  Street,  Dallas,  Texas 
75201,  filed  in  Docket  No.  CP86-61-000  a 
request  pursuant  to  §  157.205  of  the 
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Commission's  Regulations  under  the 
Natural  Gas  Act.(18  CFR  157.205)  for 
authorization  to  construct  and  operate 
sales  taps  and  appurtenant  facilities 
under'Lone  Star's  blanket  certificate 
issued  in  Docket  Nos.  CP83-59-000  and 
CP83-5»-0(n.  as  amended  in  Docket  No. 
CP83-8B2.  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Lone  Star  proposes  to  sell 
approximately  100  Mcf  of  natural  gas  on 
an  anna^l  basis 'tO-ea(iho!°1he  following 
residential  customers: 


CuaKxner 

LooMnn 

Lot* 

Jefry  Jhotms 

"Bfyan  County  OK 

E5-4 

Hiy£««ly.TW -.. 

H 

Sales  to  each  oTthese  customers 
■would  be  made  at  the  appropriate  rate 
as  provided  by  State  authorities. 

Comment  date rDeoember  3^.^965,  in 
accordance  with  Standard rParagraphG 
at  the  endiof  thts.nolice. 

3.  Nodhero 'Natural  Gas  Company 
Division  dfintef North,  Inc. 

[Docket TMo.  CPB6-2B-000] 

Take  notice  that  on  December  10, 
1985,  Norlham'.Natural.Ga8.Company. 
Division  of  InterNorth.  Inc.  (Northern), 
2223 DodgeStrfiet. 'Omaha,  Nebraska 
681D2,  filed  in  DotikflfNo.'CP86-26-800  a 
request  pursuanttD ■'5157:205  of  the 
Commissrori's -Regulations  under  the 
Natural  Gas  Act  fie'OFR  157.205)  for 
BUthorieatJon "to transport  nartural^gas  on 
behalf'ttf'Can-AmCofporation  (Can- 
Am). under  the  certificate  issued  in 
Docket  tilo.Cff62^4ai -000  pursuant  to 
section^  ofithe  Ma:tural  Gas  Act,  sll  as 
more  fullyafitiotthtinlfae  application 
which -JB  Dnlfiie-Mittfa  the  Gommission 
and  open  to  public  inspection. 

Northern  states  that  the  proposed 
service  wsukliieipBfiannediin 
accordance  with  the  gas  transportation 
agreement,  as  amentfod,  dated  "May  24, 
1985.  which  provides  for  the 
transpoEtation  of  up  .to  .5.500  Mcf  of 
natural  gas  per  day.ltis  stated  that  such 
volumes  arexeceived.at  Qie  existing 
interconnection  between Northem.and 
Oklahonra  NaturalGas  Company  (ONG) 
locatedin  SBCtTonSZ,  T22N,T122W. 
Woodward 'County,'G>klAQma  (ONG 
#1);  and/or  the  existing  interconnection 
between  Worthem  andCWG  located  in 
section  24,T2TN,R?1W,  Woodward 
County,  Oklahoma  (ONG  *2);  and/or 
the  existing  inteiaonnactian  between 
Northern  and  ONG  located  in<8ection  4, 
T12N,  R22W.  Roger  Mills  County. 
Oklahoma XDNG/RM); -and/or  the  outlet 
of  NortherB.Gas  PioductsCompany's 
plant  located  in  section  31.  T17S,  R9W, 


Ellsworth  County,  iflansas  (Bush  ton): 
and/or  the  existing  interconnection 
between  Northern  and  NorthMtest 
Central  Pipeline  Corporation  located  in 
section  32,  T19N,  RllW.  Barton  County, 
Kansas  (Barton). 

Northern  states  that  it  would  deliver 
equivalent  volumes  for  the  account  of 
Can-Am  at  the  existing  interconnection 
between  the  facilities  of  Northern  and  El 
Paso  NatutaltGas'Campanyiocatfid  in 
Section  20,  Block  B-1,  Public  School 
Lands.  Wiidder  County, Texas. 

Northern  proposes  to  provide  this 
trtHisportatitR)  «ervioeifor  « term  not 'to 
extend  beyond  May  31,1i86. 

Norlhem.ststes  tbatit  would.charge 
Can- Am  theJoUawingtcaaspartation 
rates  lor  the  transportation  servise: 


Nmllm  1 1  rgoeipl 
Pcxnts 

TraMpor- 

tatnn 

rate 

(cem» 

perMGO 

--,. 

Fue< 

reien- 

Hon 

.^■rctnt 

LONG  #1 

t1.-» 
1218 
12.51 
18J42 
13JM 

92CH/35TBH 

t62f«/357BH 

89FH/317BH 

S948H 

SiaSM 

■125 

2.  ONG  #2 

3.  ONG/HM , 

4  oti^m^ 

1S5 
170 
725 

5.  BMon 

76 

Naxthem.submit^  that  the  subject  gas 
would  be  purchased  by  Colony  Natural 
Gas  Co^uuation,  .acting^BS  agent  for 
Western  .Natural  Cas  lEransnuasion 
Co^oralioa,  acting  as  agent  for  Can- 
Am,  from  Northern  Gas  Marketir^.Jnc. 
(NGMl).  on  bahalf  of  Can-Am  ami 
would  beoisadas  psooess  fuel  in>tbe 
operation  of  its^ninii]^  iaxiilitieB  at 
Douglas,  Arizona. 

Northern  «atimates  that  the  peak  day. 
average  day.andaonualHtales  to  be 
transported  would  he^.iBO  Mcf.  Ii4t0 
Mcf,.and304J200  Mof.  J^espactively. 
Northern  has  submitted  affidavits  from 
NGMI  indicatii^  that  tiie  sales  prioe 
WQukl  not  exceed  the  maximum  lawful 
price  proniftions  of  the  Natural  Gas 
Policy  Act  of  1878  and  from  OMG 
indicating  that  is  has  sufficient  capacity 
to  transport  the^as  without  detriment  lo 
its  other  customers. 

Northern  also  requests  flexible 
authority  to  add  or  delete  soin-ces  of  gas 
and/or  receipt  and  delivery  points. 
Northern  states  that  it  is  understood  that 
any  such  changes  would  iheiintbefaaK  of 
Can-Am  at  ihe  aame  end-use  location 
and  would  he  within  the  matcimum  daily 
and  annual  volumes  authorized  herein 
and  would  apply  only  to  points  related 
to  sourcesvof.supply.and  to  existing 
delivery  points  with.other  intermeditate 
tran^orters.  With  respect  to  any  such 
changes.  Northern  states  that  it  would 
undertake  within  30  days.of  the 
proposed  £haage.to  file^ectainspecified 
information  with  the  Commission. 


Comment  date:  Deoenlber  16, 1985,  in 
accordance  with  Standard  Paragraph 'G 
atithe  end  of  this.notice. 

4.  Northern  Natural  Gas  Company 
Di  vision JtrintacNarth,  lac. 

(Docket  No.  C3>B6-Z7-00] 

Take  notice  that  on  October  ID.  ISBS. 
northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street  Omaha.  Nebraska 
68102,  niad  in  Docket  No.  090-27^000  a 
request  pursuant  to  { 157.205.of  the 
Commission's  iRegulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  <gas  on 
behalf  of  Apache  Powder  JCompany 
(Apache) ouiderrthe. certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
aeotionTvctf  the'Pfetural'Gas  Act,  all  as 
more  fufly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pablic  inspection. 

Northern  states  that  the  proposed 
ser^t^ice  would  be  performed  in 
accordance  with  the  gas  transportation 
agreement,  jsta  amended. 'dated  June  4, 
1985.  which  provides  for  the 
iransportation  of  up  to^iMOtMisf  of 
natural  gas  per  day.  liisalated  that.such 
volumes  azcireoeived  at  rtfaeeiutfng 
intercormection  betsveenNoclheniand 
Oklahoma  JSiaturaltCas  Csmpai^r  (ONG) 
located  in aection 32,  T22N,.R£2W. 
Woodward 'County,  Oklahoma  f(9NG 
#1);  and/orifae  eKisting  itTteroennection 
between 'Noffhem  and  ONG  located  in 
section  24,  T2fN,  «2TW,  IfVoodward 
County,  Oklahoma  .(ONG  #.2):  and/ or 
the  existrrtgnnterconnection  between 
Northern  and  ONG  located  in  section  4, 
T12N.  R22W,Jloger  Mills  County, 
Oklahoma  rONG/RNiO:  and/or  fiie  outlet 
of  Northern  Gasi'roducts  Company's 
plant  located  in  section  31.  TlTis,  R9W. 
Ellsworth  County,  Kansas  (Bushlon): 
and/or  the  fxisting  interconnection 
between  Northern  and  Northwest 
Central  Pipeline  Corporation  located  in 
section  32,T19N,  RltW,  Barton 'County. 
Kansas  (fiartori). 

Northern  states  that  h  would  jdeliver 
equivailent  volumes  for  tiie  account  of 
Apache  at  theexisting  interconnection 
between  the  facilities  Of  Northern  «nd  El 
Paso  Natural  Gas  Company  located  in 
section  m  Block  B-l,  Public  School 
Lands,  "Winkler  County,  Texas. 

Northern  proposes  to  provide  .this 
transportation  service  for  a  termzuot  to 
extent  beyond  Ma^  ai.  1986. 

Northern  states  that  it  would  charge 
Apache  the  following  transportation 
rates  for  the  transportation  servioe: 
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poiM. 

Tyy- 
poftatton 

(osnts 
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Mieag** 

Fual 
iMan- 
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t.ONGtl-    .        . 
2.  0N6#2 

1172 
1218 
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13.04 

UFHAJSTSH 
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e9FH/3t7BM 

5348M 

5I8BH 
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SiONG/nM.- 

4.  BwMon. 

•  FHfonnrt  haul;  BKtack  rwuL 

Northern  submits  that  the  subject  gas 
would  be  purchased  by  Colony  Natural 
Gas  Corporation,  acting  as  agent  for 
Western  Natural  Gas  Transmission 
Corporation,  acting  as  agent  for  Apache, 
from  Northern  Gas  Marketing,  Inc. 
(NGMI).  on  behalf  of  Apache  and  would 
be  used  as  process  fuel  in  the  (^>eration 
of  its  mining  facilities  near  Benson, 
Arizona. 

Northern  estimates  that  the  peak  day, 
average  day  and  annual  sales  to  be 
transported  would  be  2,000  Mcf,  800 
Mcf.  and  288.000  Mcf.  respectively. 
Northern  has  submitted  affidavits  from 
NGMI  indicating  that  the  sales  price 
would  not  exceed  the  maximum  lawful 
price  provisions  of  the  Natural  Gas 
Policy  Act  of  1978  and  from  ONG 
indicating  that  it  has  sufficient  capacity 
to  transport  the  gas  without  detriment  to 
its  other  customers. 

Northern  also  requests  flexible 
authority  to  add  or  delete  sources  of  gas 
and/or  receipt  and  delivery  points. 
Northern  states  that  it  is  understood  that 
any  such  changes  would  be  on  behalf  of 
Apache  at  the  same  end-use  location 
and  would  be  within  the  maximum  daily 
and  annual  volumes  authorized  herein 
and  would  apply  only  to  points  related 
to  sources  of  supply  and  to  existing 
delivery  points  with  other  intermediate 
transporters.  With  respect  to  any  such 
changes.  Northern  states  that  it  would 
undertake  within  30  days  of  the 
proposed  change  to  file  certain  specined 
information  with  the  Commission. 

Comment  date:  December  16, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of    . 

the  National  Gas  Act. 

Kennodi  F.  Plumb. 

Secntary. 

|FR  Doc  85-26680  Filed  11-7-85;  8:45  amj 

BttJJttO  COOC  •717-«V4l 

(Docket  Nos.  Of 8«-35-000  etaL] 

Chester  and  Irene  Allen  et  ai.;  Small 
Power  Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certiflcate 
Appicatlons,  etc 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 

1.  Chester  and  Irene  Alien 

(Docket  No.  QF86-36-000J 
November  1, 1985. 

On  October  15, 1985,  Chester  and 
Irene  Allen  (Applicant),  of  Box  2140 
Route  38.  Livingston,  Montana  59047 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  275  kW  hydroelectric  facility  is 
located  in  Park  County,  Montana. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  Amoco  Production  Co. 

[Docket  No.  QF86-33-O00I 
November  4, 1985. 

On  October  15, 1985,  Amoco 
Production  Co.  (Applicant),  of  1670 
Broadway,  Denver,  Colorado  80202, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  the  Wattenberg  Gas 


Processing  Plant,  Adams  County, 
Colorado.  The  facility  consists  of  a 
combustion  turbine  generator  and  an 
exhaust  heat  recovery  boiler.  The 
primary  energy  source  is  natural  gas. 
The  power  production  capacity  is  654 
kilowatts.  The  steam  output  is  used  to 
remove  hydrogen  sulfide  from  natural 
gas  liquid  in  the  Wattenberg  Natural 
Gas  Liquid  Treating  Plant.  Construction 
began  on  August  1, 1985. 

3.  Firestone  Cogeneration  Joint  Venture 

[Docket  No.  QFad-36-000] 
November  1, 1985. 

On  October  16, 1985.  Firestone 
Cogeneration  Joint  Venture  (Applicant), 
of  First  Oklahoma  Tower,  Suite  810,  210 
W.  Park  Avenue.  Oklahoma  City, 
Oklahoma  73102,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  combined-cycle  cogeneration 
facility  will  be  located  within  the 
Firestone  Tire  Plant  in  Oklahoma  City. 
Oklahoma.  It  will  consist  of  one 
combustion  turbine  generating  unit,  one 
supplementary  fired  heat  recovery 
steam  generator  and  one  extraction/ 
condensing  steam  turbine  generating 
unit.  The  congeneration  facility  will 
supply  steam  to  the  Firestone  Tire  Plant 
to  meet  the  balance  of  its  process  steam 
requirement.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  103.2  MW.  The  primary  energy 
source  will  be  natural  gas.  The 
installation  of  the  facility  will  begin  on 
December  20, 1987. 

4.  Empire  Lumber  Company,  Inc. 

[Docket  No.  QF86-19-000] 
November  4, 1985. 

On  October  10, 1985,  Empire  Lumber 
Company.  Inc..  (Applicant),  of  P.O.  Box 
14917,  North  25th  Mullan.  Spokane. 
Washington  99214  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete'  filing. 

The  facility  will  be  located  in  Kamiah. 
Idaho  and  will  consist  of  a  boiler  and  a 
steam  turbine  generator  unit.  The 
electric  power  production  capacity  of 
the  facility  will  be  9.9  MW.  The  primary 
source  of  energy  will  be  wood. 


Federal  Register  /  Vol.  50,  No.  217  /  Friday,  November  8.  1985  /  Notices 


46491 


5.  Cleto  McPherson 

I  Docket  No.  QF86-34-000  j 
November  4, 1985. 

On  October  15, 1985,  Cleto  McPherson 
(Applicant),  of  Box  2120,  Route  38, 
Livingston,  Montana  59047  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  100  kW  hydroelectirc  facility  is 
located  in  Park  County,  Montana. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

6.  Indeck  Energy  Services,  Inc. 

IDocicet  No.  QF86-4O-000J 
November  4. 1985. 

On  October  15, 1985,  Indeck  Energy 
Services,  Inc.  (Applicant),  of  1111  S. 
Willis  Avenue,  Wheeling,  Illinois  60090, 
submitted  for  filing  an  application  for  - 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  b^  located  at  45  East 
Garfield  Avenue,  Chicago,  Illinois  60615. 
The  facility  will  consist  of  one  or  two 
natural  gas  fired  reciprocating  engines 
and  waste  heat  recovery  boilers.  The 
recovered  heat  will  be  used  as  process 
steam  for  production  at  Interstate 
Brands  Corporation.  The  electric  power 
production  capacity  of  the  facility  will 
be  1  MW. 

7.  Marcal  Paper  Mills,  Inc. 

[Docket  No.  QFa6-43-000l 
Noveraber  4, 1985. 

On  October  17, 1985,  Marcal  Paper 
Mills,  Inc.  (Applicant),  of  One  Market 
Street,  Elmwood  Park.  New  Jersey  07407 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


The  1320  kW  hydroelectric  facility  is 
located  in  Androscoggin  County,  Maine. 

A  separate  apphcation  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State,  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

8.  Marcal  Paper  Mills,  Inc. 

(Docket  No.  QF86^i4-000] 
November  4, 1985. 

On  October  17, 1985,  Marcal  Paper 
Mills,  Inc.  (Applicant),  of  One  Market 
Street,  Elmwood  Park,  New  Jersey  07407 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  240  kW  hydroelectric  facility  is 
located  in  Oxford,  Maine. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  New  Haven  Copper  Company 

(Docket  No.  QFa&-41-000j 
November  4, 1985. 

On  October  16, 1985,  New  Haven 
Copper  Company  (Applicant),  of  240 
East  Aurora  Street,  Waterbury, 
Connecticut  06720  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  900  kW  hydroelectric  facility  (P. 
8794-000)  is  located  in  New  Haven 
County,  Cormecticut. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 


public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

10.  Transworld  Wind  Coiporatioa 

(Docket  No.  QF85-105-001] 
November  4. 1985. 

On  October  21, 1985.  Transworld 
Wind  Corporation  (Applicant),  777  E., 
Tahquitz-McCallum  Way,  Suite  333, 
Palm  Springs,  California  92262, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  Cabazon  Windpark  is  located  in 
the  San  Gorgonio  Pass  near  Palm 
Springs,  California.  The  facility  was 
originally  certified  April  24, 1885.  The 
applicant  requests  that  the  electric 
power  production  capacity  be  changed 
from  22,500  kilowatts  to  80,000 
kilowatts. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-26682  Filed  11-7-85;  8:45  am) 
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[Docket  No.  RP86-1 5-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  5. 1985 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
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on  October  31, 1985,  tendered  for  filing 
six  (6)  copies  of  the  following  tariff  sheet 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  to  be  effective  on  October  31, 
1985: 

Original  Sheet  No.  1&A2 

Cohunbia  states  that  Columbia  and 
-Columbia  Gulf  Transmission  Company 
will  notify  the  Commission  that  they  will 
accept  the  terms  of  and  comply  with  the 
Rules  and  Regulations  promulgated  in 
Order  No.  436  in  order  to  continue  self- 
implementing  transportation  for  the 
period  November  1, 1985  through 
December  15, 1965.  Pursuant  to  §  284.8 
(a](i)  of  said  Rules  and  Regulations, 
Columbia  must  also  provide  Rrm 
transportation  during  that  period.  At 
present,  Columbia  does  not  have  on  file 
with  the  Commission  firm  transportation 
rates.  Accordingly.  Columbia  states  diat 
the  purpose  of  this  filing  is  to  provide 
firm  transportation  rates  for  the  period 
November  1, 1985  through  December  15, 
1985.  In  the  event  Columbia  does  not  file 
for  a  blanket  certificate  under  §  284.221 
before  December  15, 1985.  these  rates 
will  no  longer  be  effective  after 
December  15. 1985.  Columbia  notes  that 
it  will  provide  interruptible 
transportation  for  this  interim  period 
pursuant  to  its  currently  effectK-e  rates 
applicable  to  its  Rale  Schedules  TS-1 
and  TS-2. 

Columbia  states  that  the  interim  firm 
transportation  rates  have  been  derived 
from  Columbia's  currendy  effective 
interruptible  transportation  rates 
applicable  to  its  Rate  Schedule  TS-Z. 
The  rates  also  reflect  a  reservation 
charge  for  firm  transportation  which  has 
been  developed  in  accordance  with 
§  284.8(d).  Columbia  has  requested  any 
waivers  necessary  to  make  its  requested 
rates  effective  October  31, 1985. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capital 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
12, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 


are  on  file  with  the  Commission  4nd  are 
available  for  pubhc  inflection. 
Lais  D.  CaslNfl, 

Acting  Secretary. 

|FR  Doc.  85-26755  Filed  ll-7-85{  8:45  amj 

BHXINO  CODE  (rU-OMI 


(DedratNo. 


14-0001 


CohanMo  Gulf  Tranamiasion  Co,; 
Propo— d  Chang—  \m  FERC  Goo  Tariff 

November  5, 1985. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
on  October  31, 1985,  tendered  for  filing 
six  (6)  copies  of  the  following  tariff  sheet 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  to  be  effective  on  October  31, 
1985: 

Orisiml  Sheet  Nss.  58A.  117A,  lUA. 
IISA  aad  119B 

Columbia  Gulf  states  that  Columbia 
Gulf  and  Columbia  Gas  Transmission 
Corporatian  witi  notify  the  Commission 
that  they  wtt!  accefrt  the  terras  of  and 
comply  with  the  Rules  and  Regulations 
promulgated  in  Order  No.  436  in  order  to 
continue  self-implementing 
transportation  for  the  period  November 
1, 1985  through  December  15, 1986. 
Pursuant  to  §  284.8(aHi)  of  said  Rules 
and  Regulations,  Cotambia  Gulf  must 
also  provide  firm  transportation  daring 
that  period.  At  present,  Columbia  Gulf 
does  not  have  on  file  with  the 
Commission  firm  transportation  rates. 
Accordingly,  Columbia  Gulf  states  that 
the  purpose  of  this  filing  is  to  provide 
firm  transportation  rates  for  the  period 
November  1, 1985  through  December  15, 
1985.  In  the  event  Columbia  Gulf  does 
not  file  for  a  blanket  certificate  under 
§  284.221  before  December  15, 1985, 
these  rates  will  no  longer  be  effective 
after  December  15^  1985.  Columbia  Gulf 
notes  thai  it  will  provide  interruptible 
transportation  for  this  interim  period 
pursuant  to  its  currently  effective  rates 
applicable  to  its  Rate  Schedules  T-2  and 
T-3. 

Columbia  Gulf  states  that  the  interim 
firm  transportation  rates  have  been 
derived  from  Columbia  Gulfs  ciurently 
effective  interruptible  transportation 
rates  applicable  to  its  Rate  Schedules  T- 
2  and  T-3.  The  intrim  rates  also  reflect  a 
reservation  charge  for  firm 
transportation  which  has  been 
developed  in  accordance  *vith  Section 
284.8(d).  Columbia  Gulf  has  requested 
any  waivers  necessary  to  make  its 
requested  rates  effective  October  31, 
1985. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  slate  commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE..  Washington,  DC  20426,  in 
accordance  with  Roles  211  and  214  of 
the  Commission's  Roles  of  Practice  and 
Procedore.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
12, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  most  file  a  motion  to 
intervene.  Copies  of  Cohnnbia  Gulfs 
filing  are  on  file  with  the  Conunission 
and  are  available  forpobHc  inspection. 
Lois  D.  CaBbaU, 
Acting  Secretary. 

[FR  Doc.  85-26756  Filed  11-7-8S;  8:45  aio| 
BiLLWS  coaE  vti-««-« 


iDocfcet  No*.  CP8a-39-0Q0  st  aLl 

Florida  Gas  Transmission  Company  et 
al.;  Natural  Gas  Certificate  Filings 

November  4, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Florida  Gas  Transnaissioa  Company 
(Docket  Na  CP86-38-00(4 

Take  notice  that  on  October  15, 1985, 
Florida  Gas  Transmission  Company 
(Applicant),  P.O.  Box  1188,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP86- 
39-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  covenience  and 
necessity  authorizing  the  corrstniction 
and  operation  of  a  new  delivery  point, 
including  a  metw  and  regulatory  station 
in  Palm  Beach  County,  Florida,  in  order 
to  deliver  natural  gas  to  Florida  Power 
and  Light  Company's  (FP&L)  Martin 
County  generating  plant  (Martin  plairt) 
in  Martin  County,  Florida,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  submitted  that  pursuant  to  an 
agreement  dated  March  12, 1964,  Amoco 
Production  Company  delivers  gas  to 
Applicant  for  the  account  of  FP&L  in 
Louisiana  and  that  Applicant 
subsequently  delivers  such  gas  to  FP&L 
at  certain  designated  plants  in  Florida.  It 
is  fiirther  submitted  that  FP&L  has 
requested  Applicant  to  provide  an 
additional  delivery  point  under  such 
agreement  for  the  delivery  of  up  to  2!00 
billion  Btu  of  gas  per  day. 

In  order  to  establish  such  delivery 
point.  Applicant  proposes  to  construct 
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and  operate  approximately  250  feet  of 
IB-inch  pipeline  extending  from  a  point 
on  Applicant's  existing  24-inch  mainline, 
a  meter  and  regulator  station  and 
certain  other  appurtenant  facilities  to 
deliver  the  gas  to  FP&L's  Martin  plant. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $526,500,  for  - 
which  cost  Applicant  would  be 
reimbursed  by  FP&L 

Comment  date:  November  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Consolidated  Gas  Transmission 
Corporation 

(Docket  No.  CP86-4Z-0001 

Take  notice  that  on  October  15. 1985, 
Consolidated  Gas  Transmission 
Corporation  (Consolidated),  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301.  filed  in  Docket  No.  CP86-42-O00 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  th  continued  sale  for  resale 
of  natural  gas  to  Rochester  Gas  and 
Electric  Corporation  (R  G  &  E)  under  a 
revised  service  agreement,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Consolidated  states  that  it  has  entered 
into  a  revised  service  agreement  with  R 
G  &  E  providing  for  continued 
requirements-type  service  under 
Consolidated's  Rate  Schedule  RQ. 
Consolidated  indicates  that  the  revised 
service  agreement  provides,  inter  alia 
for  access  by  R  G  &  E  to  supplies  of 
locally  produced  gas;  for  restatement  of 
Consolidated  delivery  obligations  to  a 
heating  value  basis;  for  R  G  &  E  to 
obtain  supplemental  supplies  of  gas,  to 
be  transported  by  Consolidated  if 
Consolidated  is  unable  to  deliver  its 
sales  obligation;  for  R  G  &  E  to  terminate 
the  service  agreement  if  Consolidated 
ceases  to  be  subject  to  cost  of  service 
regulation;  for  an  increase  in  pressure  at 
an  existing  delivery  point  at  Caledonia, 
New  York,  from  200  psi  to  300  psi;  for  an 
increase  in  the  limitation  on  deliveries 
to  R  G  &  E  for  industrial  customers;  and 
for  decreases  in  deliveries  to  R  G  &  E  to 
the  lesser  of  120  percent  of  R  G  &  E's 
estimated  requirements  during  any 
calendar  year  or  110  percent  of  the 
previous  year's  weather-normalized 
purchases  by  R  G  &  E.  Consolidated 
further  states  that  no  new  or  additional 
facilities  and  no  changes  in  rate  are 
proposed. 

Comment  date:  November  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Michigan  Consolidated  Gas  Company, 
Interstate  Storage  Division 

(Docket  No.  CP84-293-006: 

Docket  No.  C:P84-425-005) 

Panhandle  Eastern  Pipe  line  Company 

(Docket  No.  CP77-253-023] 

Take  notice  that  on  September  27, 
1985.  Michigan  Consolidated  Gas 
Company;  Interstate  Storage  Division 
(Petitioner),  500  Griswold  Street,  Detroit, 
Michigan  48226,  filed  in  Docket  Nos. 
CP84-293-006.  CP84-425-005  and  CP77- 
253-023  a  petition  pursuant  to  section 
385.207  of  the  Commission's  Rule  of 
Practice  and  Procedure  (18GFR  385.207) 
requesting  that,  if  the  Commission 
denies  rehearing  of  its  order  amending 
certificates  issued  on  July  24, 1985,  in 
Docket  No.  CP84-293-000,  et  al. 
Petitioner  be  permitted  to  waive  certain 
of  its  rate  charges  to  Panhandle  Eastern 
Pipe  hne  Company  (Panhandle]  for 
natural  gas  storage  services  that 
Petitioner  provides  on  behalf  of 
Panhandle's  customers,  all  as  more  fuUy 
set  forth  in  the  petitiion  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  for  a  number  of 
years  it  has  had  certificated  agreements 
with  Panhandle  to  store  natural  gas  on 
behalf  of  Panhandle,  all  for  the  benefit 
of  certain  Panhandle  customers. 
Petitioner  further  reports  that,  in  order 
to  reflect  certain  changes  in  the  storage 
service  requirements  of  Panhandle  and 
its  customers,  the  parties  concluded  new 
contractual  arrangement.  However,  as 
Petitioner  concedes,  filing  and 
disposition  of  the  certificate 
applications  reflecting  these  contract 
revisions  was  delayed.  The  Commission 
refused  to  make  retroactive  its  order  of 
July  24, 1985,  which  approved  the 
contract  changes.  Several  parties  have 
sought  rehearing  of  the  Commission's 
order. 

In  its  instant  filing.  Petitioner  notes 
that,  under  the  amended  contracts,  its 
service  obligations  to  Panhandle  and  its 
customers  would  on  balance  be  reduced; 
correspondingly,  its  charges  to 
Panhandle  would  be  decreased.  During 
the  period  between  the  proposed 
contract  dates  (variously,  February  1, 
1984.  and  April  1, 1984}  and  the  date  of 
the  Commission's  order  (July  24, 1985). 
maintains  Petitioner,  it  has  actually 
rendered  Panhandle  and  its  customers 
some  $2  million  less  in  service,  as  it  was 
directed  to  do  by  the  certificated 
contractual  amendments.  Hence, 
Petitioner  argues,  it  should  be  permitted 
in  equity  to  charge  Panhandle  and  its 
customers  lower  total  revenues  for  that 
period  of  time.  If,  under  the  present 
circumstances,  the  Commission  is 


reluctant  to  sanction  the  proposed 
retroactive  effective  dates,  Petitioner 
suggests  that  Panhandle  and  its 
customers  be  permitted  to  treat  the 
service  reductions  as  if  they  had 
effective  dates  as  requested  for  rate  and 
reporting  purposes. 

Comment  date:  November  25, 1085,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Northern  Natural  Gas  Company 
Division  of  InterNorth,  Inc 

(Docket  No.  CP86-28-000) 

Take  notice  that  on  October  10. 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP86-28-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  ASARCO,  Incorporated 
(ASARCO)  under  the  certificate  issued 
in  Docket  No.  CP82-40T-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  ' 

Northern  states  that  the  proposed 
service  would  be  performed  in 
accordance  with  the  gas  transportation 
agreement,  as  amended,  dated  May  31, 
1985,  which  provides  for  the 
transportation  of  up  to  7,500  Mcf  of 
natural  gas  per  day.  It  is  stated  that  such 
volumes  are  received  at  the  existing 
interconnection  between  Northern  and 
Oklahoma  Natural  Gas  Company  (ONG) 
located  in  section  32,  T22N,  R22W, 
Woodward  County,  Oklahoma  (ONG 
#1);  and/or  the  existing  interconnection 
between  Northern  and  ONG  located  in 
Section  24,  T21N,  R21W,  Woodward 
County,  Oklahoma  and  (ONG  #2);  and/ 
or  the  existing  interconnection  between 
Northern  and  ONG  located  in  section  4, 
T12N,  R22W,  Roger  Mills  County, 
Oklahoma  (ONG/RM):  and/or  the  outlet 
of  Northern  Gas  Products  Company's, 
plant  located  in  section  31,  T17S,  R9W, 
Ellsworth  County,  Kansas  (Bushton); 
and/or  the  existing  interconnection 
between  Northern  and  Northwest 
Central  Pipeline  Corporation  located  in 
section  32,  T19N,  RllW,  Barton  County, 
Kansas  (Barton). 

Northern  states  that  it  would  deliver 
equivalent  volumes  for  the  account  of 
ASARCO  at  the  existing  interconnection 
between  the  facilities  of  Northern  and  El 
Paso  Natural  Gas  Company  located  in 
section  20,  Block  B-1,  Public  School 
Lands,  Winkler  Coimty,  Texas. 
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Northern  proposes  to  provide  this 
transportation  service  for  a  term  not  to 
extend  beyond  May  31. 1986. 

Northern  states  that  it  would  charge 
ASARCO  the  following  transportation 
rales  for  the  transportation  service: 
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Northern  submits  that  the  subject  gas 
would  be  purchased  by  Colony  Natural 
Gas  Corporation,  acting  as  agent  for 
Western  Natural  Gas  Transmission 
Corporation,  acting  as  agent  for 
ASARCO.  from  Northern  Gas 
Marketmg.  Inc.  (NGMl).  on  behalf  of 
ASARCO  and  would  be  used  as  boiler 
fuel  in  the  operation  of  its  mining 
facilities  near  Q  Paso.  Texas. 

Northern  estimates  that  the  peak  day, 
average  day,  and  annual  sales  to  be 
transported  would  be  7,500  Mcf,  3,800 
Mcf,  and  1.3684)00  Mcf,  respectively. 
Northern  has  submitted  affidavits  from 
NGMI  indicabng  that  the  sales  price 
would  not  exceed  the  raaximuB  lawrful 
price  provisions  of  the  Natural  Gas 
Policy  Act  of  1978  and  from  ONG 
indicating  that  it  has  sufficient  capacity 
to  transport  the  gas  without  detriment  to 
its  other  customers. 

Northern  also  requests  flexible 
authority  to  add  or  delete  sources  of  gas 
and/or  receipt  and  delivery  points. 
Northern  states  that  it  is  understood  that 
any  such  changes  would  be  on  behalf  of 
ASARCO  at  the  same  end-use  location 
and  would  be  within  the  meximum  daily 
and  annual  volumes  authorized  herein 
and  would  apply  only  to  points  related 
to  sources  of  supply  and  to  existing 
delivery  points  with  other  intermediate 
transporters.  With  respect  to  any  such 
changes.  Northern  states  that  it  would 
undertake  within  30  days  of  the 
proposed  change  to  file  certain  specified 
information  with  the  Commission. 

Comment  date:  December  19, 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Coopaay 
DivisUm  of  iBtatNorth,  Inc. 

[Docket  No.  CP86-29-000| 

Take  notice  that  on  October  10, 1985, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern), 
2223  Dodge  Street.  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP86-29-000  a 
request  pursuant  to  i  157.205  of  the 
Commission's  Regalatioos  under  the 


Natural  Gas  Act  (18  CFR  1S7.2B6)  for 
authorization  to  trwisport  natural  gas  on 
behalf  of  Chino  Mines  Company.  A 
Kennicott-Mitsubishi  Partnership 
(Chino),  under  the  certificate  issued  in 
Docket  No.  CPa2-401-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pobKc  inspection. 

Northern  states  that  the  proposed 
service  would  be  performed  in 
accordance  with  the  gas  transportation 
agreement,  as  amended,  dated  May  31, 
1985,  which  provides  for  the 
transportation  of  up  to  14.000  Mcf  of 
natural  gas  per  day.  It  is  stated  that  such 
volumes  are  received  at  the  existing 
interconnection  between  Northern  and 
Oklahoma  Natural  Gas  Company  (ONG) 
located  in  section  32.  T22N,  R22W, 
Woodward  County,  Oklahoma  (ONG 
#1);  and/or  the  existing  interconnection 
between  Northern  and  ONG  located  in 
section  24.  TZIN,  R21W,  Woodward 
County,  Oklahoma  (ONG  #2);  and/or 
the  existing  interconnection  between 
Northern  and  ONG  located  in  section  4, 
T12N,  R22W,  Roger  Nftlls  County. 
Oklahoma  (ONG/RM):  and/or  the  outlet 
of  Northern  Gas  Products  Company's, 
plant  located  in  section  31,  T17S,  R9W, 
Ellsworth  County,  Kansas  (Bushton); 
and/or  the  existing  interconnection 
between  Northern  and  Northwest 
Central  Pipeline  Corporation  located  in 
section  32,  T19N.  RllW,  Barton  County, 
Kansas  (Barton). 

Northern  states  that  it  would  deliver 
equivalent  volumes  for  the  account  of 
Chino  at  the  existing  interconnection 
between  the  facilities  of  Northern  and  El 
Paso  Natural  Gas  Company  located  in 
section  20.  Block  B-1,  PubKc  School 
Lands,  Winkler  County,  Texas. 

Northern  proposes  to  provide  this 
transportation  service  for  a  term  to 
expire  May  31, 1966. 

Northern  states  that  it  would  charge 
Chino  the  following  transportation  rates 
for  the  transportation  service: 
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Northern  submits  that  die  subject  gas 
would  be  purchased  by  Colony  Natural 
Gas  Corporation,  acting  as  agent  for 
Western  Natural  Gas  Transportation 
Corporation,  acting  as  agent  for  Chino, 
from  Northern  Gas  Marketing,  Inc. 
(MCMI).  on  behalf  of  Chino  and  would 


be  used  as  process  fuel  and  electrical 
generation  in  the  operation  of  its  mining 
facilities  near  Hurley,  New  Mexico. 

Northern  estimate*  that  the  peak  day, 
average  day.  and  annual  sales  to  be 
transported  would  be  14ilOO  Mcf,  4,000 
Mcf.  and  1.44O.00O  Mcf.  respectively. 
Northern  has  submitted  affidavits  from 
NGMI  indicating  that  the  sales  price 
would  not  exceed  the  maximum  lawful 
price  provisions  of  the  Natural  Gas 
Policy  Act  of  1978  and  from  ONG 
indicating  that  it  has  sufficient  capacity 
to  transport  the  gas  without  detriment  to 
its  other  customers. 

Northern  also  requests  flexible 
authority  to  add  or  delete  sources  of  gas 
and/or  receipt  and  delivery  points. 
Northern  states  that  K  n  understood  that 
any  such  changes  would  be  on  behalf  of 
Chino  at  the  same  end-use  location  and 
would  be  within  the  maximum  daily  and 
annual  volumes  authorized  herein  and 
would  apply  only  to  points  reialed  to 
sources  of  supply  and  to  existing 
delivery  points  with  other  intermediate 
transporters.  With  respect  to  any  such 
changes.  Northern  states  that  it  would 
undertake  within  30  days  of  the 
proposed  change  to  fite  certain  specified 
information  with  die  Commission. 

Comment  date:  December  19. 1965.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Ctompauy 
Division  of  luteiNotth,  Inc 

[Docket  No.  CP66-3O-000) 

Take  notice  that  on  October  la  1985; 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern). 
2223  Dodge  Street.  Omaha.  Nebraska 
68102.  nied  in  Docket  No.  CP86-3O-00Q  a 
request  pursuant  to  f  157.265  ot  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Inspiration  Consolidated 
Copper  Company  (Inspiration)  under  the 
certiiicate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  .^ct,  all  as  more  fully  set 
forth  in  the  application  which  is  on  Tile 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  the  proposed 
service  would  be  performed  in 
accordance  with  the  gas  transportation 
agreement,  as  amended,  dated  May  28. 
1985,  which  provides  for  the 
transportation  of  up  to  6JXX)  Mcf  of 
natural  gas  per  day.  ft  is  stated  that  such 
volumes  are  received  at  the  existing 
interconnection  between  Northern  and 
Oklahoma  Natural  Gas  Company  (ONG) 
located  in  section  32,  T22N,  R22W. 
Woodward  County.  Oklahoma  (ONG 
#1);  and/or  the  existing  interconnection 
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between  NorlberR  and  ONG  located  in 
section  24.  T21N.  R21W,  Woodward 
County.  Oldaboraa  (ONG  #2):  and/or 
the  existing  interconnection  between 
Northern  and  ONG  located  in  section  4, 
T12N.  R22W.  Roger  Mills  County. 
Oklahoma  (ONG/RM);  and/or  the  outlet 
of  Northern  Ga«  Prodscta  Company's 
plant  located  in  section  31,  Tl7s,  R9w. 
Ellsworth  County,  Kansas  (Bushton); 
and/or  the  existing  interconnection 
between  Northern  and  Northwest 
Central  Pipeline  Corporation  located  in 
section  32.TigN,  RllW.  Barton  Couoty, 
Kansas  (Barton}. 

Northern  states  that  it  would  deliver 
equivalent  volumes  for  the  account  of 
Inspiration  at  the  existing 
interconnection  between  the  facilities  of 
Northern  and  El  Paso  Natural  Gas 
Company  located  in  section  20,  Block  B- 
1,  Public  School  Lands.  Winkler  County, 
Texas. 

Northern  proposes  to  provide  this 
transportation  service  for  a  tenn  to 
expire  May  31. 1988. 

Northern  states  that  it  would  charge 
Inspiration  the  following  transportation 
rates  for  the  transportation  service: 
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Northern  submits  that  the  subject  gas 
would  be  purchased  by  Colony  Natural 
Gas  Corporation,  acting  as  agent  for 
Western  Natural  Gas  Transportation 
Corporation,  acting  as  agent  for 
Inspiration,  from  Northern  Gas 
Marketing.  Inc.  (NGMi).  on  behalf  of 
Inspiration  and  would  be  used  as 
furnace,  boiler,  and  plant  heating  fuel  in 
the  operation  of  its  mining  facilities  near 
Claypool,  Arizona. 

Northern  estimates  that  the  peak  day, 
average  day,  and  annual  sales  to  be 
transported  wou^d  be  6.000  Mcf,  2.000 
Mcf,  and  720.000  Mcf.  respectively. 
Northern  has  submitted  affidavits  from 
NGMI  indicating  that  the  sales  price 
would  not  exceed  the  iQaximum  lawful 
price  provisions  of  the  Natiu-al  Gas 
Policy  Act  of  1978  and  from  ONG 
indicating  that  it  has  sufficient  capacity 
to  transport  the  gas  without  detriment  to 
its  other  customers. 

Northern  also  requests  flexible 
authority  to  add  or  delete  sources  of  gas 
and/or  receipt  and  delivery  points. 
Northern atttee  that  it  is  understood  that 
any  such  changes  would  be  on  behaif  of 
Inspiration  at  the  same  end-use  location 


and  would  be  nvithin  (he  maximum  daily 
and  annual  vohimes  aitfborized  herein 
and  wookl  apply  oeky  to  iniiits  related 
to  sources  of  supply  and  tiitxisting 
delivery  points  with  otber  intermediate 
transportera.  Wttli  respect  to  any  such 
changes.  Northern  states  that  it  would 
undertake  witfaai  30  days  of  the 
proposed  change  to  file  certain  specified 
inromiatian  with  the  Cammiasion. 

Comment  date:  December  19. 1985.  in 
accordance  with  Staadard  Paragraph  C 
at  the  end  of  this  notice. 

7.  Noithem  Natural  Gas  Company 
Division  qf  InterNoidi,  Inc. 

(Docket  No.  CP86-35-0a>i 

Take  notice  that  on  October  11, 1985. 
Northern  Natural  Gas  Company, 
Drvisioa  of  latefNmth.  Inc.  (Northern), 
2223  Dodge  Street  Omaha,  Nebraska 
66102,  filed  in  Docket  No.  CP86-^5-000. 
an  application  parsaant  to  section  7(b) 
of  the  Natm-al  Gas  Act.  for  permission 


and  approval  to  abandon  forty-ei^t 
compressor  units,  totaling  49.900 
horsepower  and  located  at  various 
mainline  compressor  stations  on 
Northern's  pipeline  system  in  Nebraska, 
Kansas,  Iowa.  Texas  and  Minnesota,  all 
as  aiore  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  increased  north- 
end  supply  inptrts  of  gas  have  reduced 
botti  the  amomit  of  sonth-end  volumes 
flowmg  to  Northern's  markets  and  the 
related  need  for  compression  used  to 
move  the  south-end  gas  volumes. 
Northern  states  the  abandonment  woald 
improve  the  ssrstem's  overall  efficiency 
ultimately  benefiting  the  ratepayer  by 
keeping  operating  and  maintenance 
costs  to  a  minimttra.  Northern  further 
states  the  proposed  abandonment  would 
not  feopardize  the  company's  ability  to 
meet  its  firm  entitlement  obligations.  A 
summary  of  Nof^iem's  proposal  follows: 


ConvTBsaor  station 


CMIon „. 

Foaitaf 

Oakland 

Ogdea _. 

S.  Siowi  CKr.. 

Sunray 

Venlwa _. 

Welconie 

Total— 


County.  Stala 


Oaee.  Ktabraska. 
Clay,  Kansas 


IMsto 


Hpto 


1 

11.0S0 
1JSS 
4,7i0 
5.100 
5.100 
1.«00 
4.250 
3.920 


40.900 


Eaaangl 


5SJ00 

sa.300 


35.750 
38.700 

5,100 
2B.200 
24.500 

3.520 


259.530 


Hpto 


45.300 

47.300 

7.000 

31  AW 

33.000 

0 

25.100 

20J30 

0 


209.630 


Comment  date:  November  25, 1985,  in 
accordance  writh  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Northern  Natural  Gas  Company 
Division  of  Interi^Iorth.  Inc 

[Docket  No.  CP88-4(M)00] 

Take  notice  that  on  October  15. 1985. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern), 
2223  Dodge  Street.  Omaha,  Nebraska 
68102.  filed  in  Docket  No.  CP86-40-000, 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act,  for  permission 
and  approval  to  abandon  43  miles  of 
mainline  in  Kansas  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  abandon  a  43- 
mile  section  of  its  Mulbnville-to- 
Macksvilie  "A"  Line  which  was 
installed  in  1932  and  has  been  idled  due 
to  declining  gas  flows  and  physical 
deterioration.  Northern  projects  there 
would  be  operatitm  and  maintenance 
savings  due  to  the  proposed 
abandonment.  Northern  states  that  the 
proposed  abandonment  would  not 
impact  the  operation  of  Northern's 


pipeline  system  or  detrimentally  affect 
any  of  its  customers.  Northern  explains 
that  the  remaining  parallel  Lines  B,  C,  D 
and  E  are  adequate  to  transport  the 
related  volumes  of  natural  gas  for  its 
markets. 

Northern  estimates  the  cost  of 
removing  the  facilities  to  be  $210,000 
and  the  salvage  value  to  be  $325,000. 

Comment  date:  November  25, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Northwest  Central  Pipeline 
Corporation 

[Docket  Nos.  CP86-2-00  and  CP86-2-001] 

Take  notice  that  on  October  1, 1985, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP88-2-000  an  appHcation.  as 
amended  October  17. 1985  in  Docket  No. 
CP86-2-001.  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  construct  and  operate  a 
new  delivery  point  in  Butler  County. 
Kansas,  for  the  sale  and  delivery  of 
natural  gas  to  The  Kansas  Power  and 
Light  Company  (KPL  Gas  Service),  an 
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existing  distributor  customer,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  Hie  with  the  Commission 
and  open  to  public  inspection. 

Northwest  Central  states  KPL  Gas 
Service  has  requested  this  additional 
delivery  point  in  order  to  serve  better 
the  area  and  specifically  to  make  a  sale 
of  gas  to  customers  in  a  rural 
subdivision.  Northwest  Central  states 
that  the  projected  volume  of  delivery 
through  these  facilities  is  3,600  Mcf  per 
year  with  a  maximum  peak  load  of  54 
Mcf  per  day  the  first  year  increasing  to 
12,000  Mcf  per  year  with  a  maximum 
peak  load  of  162  Mcf  per  day  by  the  fifth 
year.  The  estimated  cost  of  these 
facilities  is  $1133a  which  would  be  paid 
from  treasury  cash. 

Northwest  Central  states  that  this 
change  is  not  prohibited  by  an  existing 
tariff  and  it  has  sufficient  capacity  to 
accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to  its 
other  customers.  It  is  explained  that 
natural  gas  sales  are  being  made  to  KPL 
Gas  Service  under  Northwest's  Central's 
P.  C  and  I  Rate  Schedules  and  an 
underlying  service  agreement  which 
provides  that  Northwest  Central  would 
supply  all  the  gas  requirements  of  KPL 
Gas  Service. 

Comment  date:  November  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

la  Spindletop  Gas  Distribution  System 

(Docket  No.  CP86-52-000] ' 

Take  notice  that  on  October  18, 1985, 
Spindletop  Distribution  Gas  System 
(Applicant),  1200  Milam.  Suite  2700, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP86-52-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  S  284.222(e)  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  providing  blanket 
authorization  to  transport,  sell  and/or 
assign  natural  gas  in  interstate 
commerce  as  if  Applicant  were  an 
intrastate  pipeline  subject  to  Subparts  C 
D.  and  E  of  Part  284  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  submitted  that  the  Applicant 
meets  the  requirements  of  the  two-fold 
test  to  qualify  as  a  Hinshaw  pipeline 
pursuant  to  section  1(c)  of  the  Natural 
Gas  Act  and  it  is  consistent  with 
Natural  Gas  Pipeline  Company  of 
America  (17  FERC  |61,235),  in  which  the 
Commission  stated  that  a  company  does 
not  need  a  declaration  to  be  considered 
a  Hinshaw  pipeline  as  long  as  it  satisfies 
the  two-fold  test  of  section  1(c)  of  the 


Natural  Gas  Act.  Applicant  asserts  that 
its  rates,  services  and  facilities  are 
regulated  by  the  Raibt>ad  Commission 
of  Texas  and  a11  gas  produced  outside  of 
Texas  which  Applicant  receives  for 
further  transportation  and  sale  is 
consumed  within  Texas. 

Applicant  states  that  during  the  year 
ended  July  31, 1985,  it  received 
11,203,817  billion  Btu  equivalent  of 
natural  gas  within  or  at  the  boundary  of 
the  State  of  Texas  and  that  the  volume 
of  natural  gas  which  was  exempt  from 
the  Natural  Gas  Act  jurisdiction  by 
reason  of  section  1(c)  thereof  was 
957,156  billion  Btu. 

It  is  asserted  that  Applicant  has  not 
set  forth  any  rate  methodology  for 
approval  under  §  284.222(e)(2)  of  the 
Commission's  Regulations.  It  is  further 
asserted  that  if  Applicant  elects  to 
charge  a  transportation  rate  for  services 
under  the  requested  blanket  certificate, 
Applicant  would  file  an  application 
under  §  284.222  (e)(2)  for  approval  of  a 
rate  methodology.  In  the  alternative,  if 
Applicant  elects  to  charge  an  individual 
rate  for  each  such  transaction,  Applicant 
would  file  for  rate  approval  for  each 
transaction  pursuant  to  §  284.123  (b)(2) 
of  the  Commission's  Regidations. 

Comment  date:  November  25, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Southern  Natural  Gas  Company 

[Docket  No.  CP88-58-000] 

Take  notice  that  on  October  21, 1985, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202,  filed  in  Docket  No. 
CP86-58-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  gas  for 
Bickerstaff  Clay  Products  Company,  Inc. 
(Bickerstaffj.  under  its  certificate  issued 
in  Docket  No.  CP82-40&-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  indicates  that  this  filing  was 
made  so  that  the  services  described 
therein  might  be  performed  under  the 
"grandfather  provisions"  of  §  284.223 
(g)(2)  of  the  Commission's  Regulations 
promulgated  by  the  Commission's  Order 
No.  436  in  Docket  No.  RM85-1-000.  It  is 
indicated  that  Southern  made  this  filing 
in  order  to  prevent  ro  minimize  any 
interruption  of  the  transportation 
services  hereinafter  described  that  were 
initiated  under  S  157.209(e)  of  the 
Commission's  Regulations  in  the  event 
Southern  elects  to  participate  in  the  self- 
implementing  transportation  program 
authorized  under  the  Commission's 


Order  No.  436  or  to  continue  the 
transportation  service  pursuant  to  the 
"grandfather  provisions"  of  said  order. 
Southern  also  states  that  it  made  this 
filing  on  the  understanding  that  it  would 
not  prejudice  in  any  manner  Southen's 
right  to  elect  to  participate,  or  not 
participate,  in  said  self-implementing 
transportation  program  or  to  continue  to 
provide  transportation  services  after 
November  1. 1985,  under  the    " 
"grandfather  provisions"  of  Order  No. 
436. 

Southern  states  that  Bickerstaff  has 
entered  into  a  gas  sales  contract  with 
SNG  Trading,  Inc.  (SNG  Trading),  dated 
August  12, 1985,  to  acquire  natural  gas. 
Southern  also  states  that  in  order  to 
effectuate  delivery  of  the  gas  purchased, 
Bickersta^  entered  into  agreements  with 
Southern  dated  August  13, 1985,  wherein 
Southern  agreed  to  transport  through  its 
facilities  the  gas  purchased  by 
Bickerstaff  to  its  plants  in  Phenix  City, 
Alabama.  Southern  states  that  the 
agreements  provide  that  Bickerstaff 
would  cause  SNG  Trading  to  deliver  up 
to  1.8  billion  Btu  of  gas  per  day  to 
Southern  for  Bickerstaffs  account  at 
various  points  of  delivery  in  Louisiana, 
Mississippi  and  Texas.  It  is  stated  that 
Southern  would  deliver  the  gas  to 
Bickerstaff  less  3.25  percent  for 
compressor  fuel  and  line  loss  on  an 
interruptible  basis  at  the  existing  sales 
meters  currently  serving  the  two  plants 
in  Phenix  City,  Alabama.  It  is  stated  that 
Bickerstaff  would  use  the  gas  for 
process  fuel  and  industrial,  non-boiler 
fuel  uses. 

Southern  indicates  it  would  charge 
Bickerstaff  according  to  its  currently 
effective  Rate  Schedule  T-IS  which  was 
approved  by  order  of  the  Commission 
issued  July  9, 1985,  in  Docket  No.  CP84- 
342-000.  That  rate  schedule  provides  for 
a  rate  of  66.15  cents  per  million  Btu's  of 
transportation  service.  Southern 
indicates  it  would  also  charge  the  Gas 
Research  Institute  surcharge  of  1.25  cent 
per  Mcf.  Southern  seeks  authorization  to 
transport  natural  gas  for  Bickerstaff  for 
a  period  ending  the  earlier  of:  (i)  June  30, 
1986;  (ii)  termination  of  authorization  as 
provided  by  Subpart  G  of  Part  284  of  the 
Commission's  Regulations  as 
promulgated  by  Order  No.  436  in  Docket 
No.  RM85-1-000;  or  (iii)  termination  of 
the  agreement  by  either  party.  Southern 
states  that  it  would  not  construct  any 
facilities  to  provide  for  this  service. 

Southern  also  requests  flexible 
authority  to  add  or  delete  sources  of 
supply  and/or  delivery  points  in  order  to 
provide  service  for  Bickerstaff.  Southern 
indicates  the  additional  transfjbrtation 
service  would  be  to  the  same  end-user 
location  and  within  the  peak  day, 
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average  day  aod-aanual  transportation 
volumes  as  slated  in  the  8pplicati<Mi. 
Southern  would  file  a  report  providing 
certain  informaiioa  with  regard  to  the 
addition  or  deletion  of  any  sources  of 
supply  $nd/or  delivery  points. 

Southern  estimates  the  peak  day, 
average  day  and  annual  transportation 
volumes  in  million  Btu's  at  1,800,  and 
630.000. 

Comment  date:  December  19, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Southern  Natural  Gas  Company 

[Docket  No.  CP86-5WW(^ 

Take  notice  that  on  October  18, 1985, 
Southern  Natm^l  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham. 
Alabama  35202,  filed  in  Docket  No. 
CP8ft-55-000  a  request  pursuant  to 
§  157:205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  gas  for 
Atlanta  Gas  Light  Company  (AGL), 
acting  as  agent  for  Kckerstaff  Clay 
Products  Company,  Inc.  (Bickerstaff). 
and  Southwire  Company,  Inc. 
(Southwire), -under  its  certificate  issued 
in  Docket  No.  CP82-406-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  indicates  that  this  filing  was 
ntade  so  that  the  services  described 
therein  might  be  performed  under  the 
"grandfather  provisions"  of 
§  284.223(gH2)  of  the  Commission's 
Regulations  authorized  by  the 
Commission's  Order  No.  436  in  Docket 
No.  RM85-1-000.  It  is  indicated  that 
Southern  made  this  filing  in  order  to 
prevent  or  miniauze  any  interruption  of 
the  transportation  services  hereinafter 
described  that  were  initiated  under 
§  157.209(e)  of  the  Commission's 
Regulations  in  the  event  Southern  elects 
to  participate  in  the  self-implementation 
transportation  program  authorized 
under  the  Commission's  Order  No.  436 
or  to  continue  the  transportation  service 
pursuant  to  the  "grandfather  provisions" 
of  said  order.  Southern  also  states  that  it 
made  this  filing  on  the  understanding 
that  it  would  not  prejudice  in  any 
manner  Southern's  right  to  elect  to 
participate,  or  not  participate,  in  said 
self-implementing  transportation 
program  or  to  continue  to  provide 
transportation  services  after  November 
1, 1985.  under  the  "grandfather 
provisions"  of  Order  No.  436. 

Southern  states  that  Bickerstaffhas 
entered  into  a  gas  sales  contract  with 
SNG  Trading.  Inc.  (SNG  Trading),  dated 
August  IZ  1985,  to  acquire  natural  gas. 
Southern  also  states  that  in  order  to 


effectuate  dehvery  of  the  ga*  purchased, 
Bickerstaff  entered  into  an  agreement 
with  AGL  dated  August  12. 1985, 
wherein  AGL  agreed  to  transport 
through  its  facilities  the  gas  purchased 
by  Bickerstaff  to  its  plant  in  Atlanta. 
Georgia,  and  to  act  as  agent  for 
Bickerstaff  in  arranging  transportation 
by  Southern  of  the  gas  purchased  by 
Bickerstaff.  It  is  indicated  that  AGL  has, 
therefore,  acting  as  agent  for  Bickerstaff, 
entered  into  a  service  agreement- 
industrial  service  transportation  with 
Southern  dated  August  14, 1985. 
Southern  states  that  the  agreement 
provides  that  AGL  would  Cause  SNG 
Trading  to  deliver  up  to  1.3  billion  Btu  of 
gas  per  day  to  Southern  for  Bickerstaff  s 
account  at  various  points  of  delivery  in 
Louisiana,  Kfisslssippi  and  Texas.  It  is 
stated  that  Southern  would  deliver  the 
gas  to  AGL  for  BickerstafTs  account  less 
3.25  percent  for  compressor  fuel  and  line 
loss  on  an  interruptible  basis  at  the 
Atlanta  area  delivery  point  as  set  forth 
in  the  Exhibit  A  to  the  service 
agreement  between  AGL  and  Southern 
dated  September  23. 1969.  AGL  would 
then  transport  and  redeliver  the  volumes 
to  Bickerstaff  at  its  plant  in  Atlanta, 
Georgia.  It  is  stated  that  BicfcerstaS 
would  use  the  gas  for  process  fuel  and 
industrial,  non-boiler  fuel  uses. 

Southern  states  that  Southwire 
Company,  Inc.  (Southwire)  has  entered 
into  a  gas  sales  contact  vrith  EnTrade 
Corporation  (EnTrade),  dated  August  5, 
1985,  to  acquire  natural  gas.  Southern 
states  that  in  order  to  effectuate  delivery 
of  the  gas  purchased,  Southwire  entered 
into  an  agreement  with  AGL  dated 
August  5, 1965,  wherein  AGL  agreed  to 
transport  through  its  fadlities  the  gas 
purchased  by  Southwire  to  its  plant  in 
Carroihon,  Georgia,  and  to  act  as  agent 
for  Sonthwire  in  arranging 
transportation  by  Southern  of  the  gas 
purchased  by  Southwire.  AGL  has, 
therefore,  acting  as  agent  for  Southwire. 
entered  into  a  service  agreement- 
industraai  service  transportation  with 
Southern  dated  August  6. 1965.  It  is 
stated  that  the  agreement  provides  that 
AGL  would  cause  EnTrade  to  deliver  up 
to  3,165  million  Btu  of  gas  per  day  to 
Southern  for  Soothwire's  account  at  the 
inlet  of  Southern's  pipeline  facilities 
located  at  the  point  of  interconnection 
between  the  pipeline  facilities  of  United 
Gas  Pipe  Line  Company  located  at  the 
vacinity  of  Southern's  Shadyside 
Compressor  Station  in  St.  Mary  Parish. 
Louisiana.  It  is  stated  that  Southern 
would  redeliver  the  gas  to  AGL  for 
Southwire's  account  on  an  interruptiWe 
basis  at  Southern's  existing 
measurement  station  known  as  the 
CarroUton  meter  station,  CarroUton 
County,  Georgia.  AGL  would  then 


transport  and  re<Mrver  the  vdames  to 
So»tbwire  at  its  plant  in  Carroliton, 
Georgia.  It  is  stated  that  Sonthwire 
would  use  the  gas  for  plant  protection, 
process  fuel  industrial  non-boiler  fuel 
uses,  and  boiler  fuel 

Southern  indicates  it  would  charge 
AGL  according  to  its  currently  effective 
Rate  Schedule  T-IS  which  was 
approved  by  order  of  the  Commission 
issued  July  9, 1985,  m  Docket  No.  CPB4- 
342-000)  It  is  explained  that  that  rate 
schedule  provides  for  rates  of  49.45 
cents  per  million  Btu  if  Southern's 
volumes  transported  to  AGL  under  Rate 
Schedule  T-IS,  when  added  to  volumes 
of  gas  delivered  to  AGL  under  Rate 
Schedule  OCD  do  not  exceed  AGL's 
daily  contract  demand  and  78.85  cents 
per  million  Btu  if  those  volumes  do  not 
exceed  AGL's  daily  contract  demand. 
Southern  indicates  it  would  also  charge 
the  Gas  Research  Institute  surcharge  of 
1.25  cents  per  Md  Southern  seeks 
authorization  to  tran^ort  natural  gas 
for  AGL,  as  agent  for  Bickerstaff  and 
Southwire  for  a  period  ending  the  eariier 
of:  (i)  June  30. 1986;  (ii)  termination  of 
authorization  as  provided  by  Subpart  C 
of  Part  284  of  the  Commission's 
Regulations  as  {vomulgated  by  Order 
No.  436  in  Docket  No  RM85-1-000;  or 
(iii)  tennination  of  the  agreameat  by 
either  party.  Southern  states  that  U 
woaikl  not  construct  any  facilities  to 
provide  for  this  service. 

Southern  also  requests  flexible 
authority  to  add  or  delete  source  of 
supply  and/or  dehvery  or  redelivery 
points  in  order  to  provide  service  txa 
behatf  of  Shipper  as  agent  lor 
Bickerstaff  and  Southwire.  The 
additional  traroportation  ^nrice  would 
be  to  the  same  end-user  location  and 
within  the  i>eak  day.  average  day  and 
annual  transportation  volumes  aa  stated 
in  the  appHcation,  and  any  additional 
recfelivery  points  would  be  existing 
points  of  intercoimection  between 
Southern  and  AGL.  Southern  would  file 
a  report  providing  certain  information 
with  regard  to  the  addition  or  deletion  of 
any  gas  supphers  andjor  delivery  or 
redehvery  points. 

Southern  estimates  the  peak  day, 
average  day  and  armual  transportation 
in  million  Btu  to  Bickerstaff  and 
Southwire  as  follows: 


Bickerstaff 

Peak  day:  1,300 
Average  day:  1,000 
Annual  volume:  450,000 

Southwire 

Peak  day:  3,165 
Average  day;  3,000 
Annual  volume:  723,260 
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Comment  date:  December  19, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
malce  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  furtlier  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  sertion  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Ptuoib, 

Secretary. 

IFR  Doc  85-26754  RIed  11-7-85;  8:45  am) 

BIUJNQ  COOe  (TIT-OI-M 


[Docket  Na  TA8»-1>4ft-002] 

Kentucky  West  Virginte  Gee  Co,; 
Proposed  Ctiange  in  Rates 

November  5. 1985. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  October  31. 1985,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Sixteenth 
Revised  Sheet  No.  27A  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  to 
become  effective  November  1, 1985. 

The  proposed  tariff  sheet  amends  the 
PGA  filing  made  by  Kentucky  West 
herein  on  September  30, 1985,  so  as  to 
reflect  a  reduction  in  current  purchased 
gas  costs  due  to  Kentucky  West's 
exercise  of  market-out  provisions  in  its 
various  gas  purchase  contracts  with 
independent  producers  and  purchases  of 
natural  gas  from  affiliated  companies, 
effective  November  1, 1985. 

The  current  purchase  gas  adjustment 
is  a  reduction  of  7.17^  per  dekatherm 
(dth).  This  reduction  results  in  a  total 
net  jurisdictional  sales  rate  of  293.71^ 
per  dth,  to  become  effective  November 
1, 1985.  This  net  jurisdictional  sales  rate 
is  a  decrease  of  &31t  per  dth  below  the 
net  jurisdictional  sales  rate  in  Kentucky 
West's  September  30. 1985  filing  herein. 

Apart  from  refiecting  the  decrease  in 
purchase  gas  costs  resulting  fitim 
Kentucky  West's  exercise  of  market-out 
provisions  effective  November  1. 1985. 
no  other  amendment  is  proposed  by 
Kentucky  West  to  its  PGA  filing  herein 
of  September  30, 1985.  Kentucky  West 
requests  waiver  of  the  Commission's 
Regulations  and  the  30  day  notice 
requirement  to  the  extent  necessary  to 
permit  its  amended  PGA  adjustment  to 
become  effective  November  1, 1985. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions  and  upon  each  party  to 
these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
12, 1985.  Protests  will  be  considered  by 


the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  85-26757  Filed  11-7-85;  8:45  am| 

WLUNG  CODE  •717-Ot-M 


(Docket  No.  RP86- 13-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  in  FERC  Gas  Tariff 

November  5, 1985. 

Take  notice  that  oa  October  31, 1985. 
Natural  Gas  Pipeline  Cothpany  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  initial  Rate 
Schedule  lOST  consisting  of  Original 
Sheet  Nos.  86  and  87. 

The  purpose  of  this  filing  is  to  put  into 
effect  tariff  provisions  that  will  allow 
Natural  to  continue  the  c^shore 
transportation  services  which  it  is 
currently  performing  pursuant  to  Part 
284,  Subparts  B  and  G  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Policy  Act,  of  1978  and  the 
blanket  certificate  issued  Natural  at 
Docket  No.  CP80-125-000. 

A  waiver  of  applicable  Commission 
regulations  or  orders  to  the  extent 
necessary  to  make  the  proposed  tariff 
sheets  effective  on  October  31, 1985, 
was  requested. 

A  copy  of  this  filing  was  mailed  to 
Natural's  jurisdictional  customers  and  to 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  §  §  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  November  12. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell, 
Acting  Secretary 
(FR  Doc.  85-26758  Field  11-7-65;  8:45  am) 

WLUNO  COOC  C717-«t-M 


(Docket  No.  CP86-183-000i 

Northern  Natural  Gas  Co..  Division  of 
InterNorttt,  Inc.;  Application 

November  5. 1985. 

Take  notice  that  on  November  1, 1985. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Northern). 
2223  Dodge  Street.  Omaha,  Nebraska 
68102.  filed  in  Docket  No.  CP86-183-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  up  to 
10,000  Mcf  of  natural  gas  per  day  (Mcfd) 
for  Marathon  Oil  Company  (Marathon), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  requests  authority  to 
transport  natural  gas  on  behalf  of 
Marathon  in  accordance  with  an 
October  31. 1985,  gas  transportation 
agreement  (Agreement).  Northern  states 
that  during  the  year  1985.  it  has 
provided  transportation  service  for 
Marathon  pursuant  to  a  January  28, 
1985.  transportation  agreement  and  the 
terms  and  conditions  set  forth  in 
§  157.209(a)(2)  of  the  Commission's 
Regulations.'  However,  it  is  explained, 
this  service  terminated  October  31, 1985. 
in  accordance  with  the  Commission's 
implementation  of  Order  No.  436. 
Northern,  in  Docket  No.  CP86-183-000 
requests  authority  to  transport  and 
deliver  up  to  10,000  Mcf  of  natural  gas 
per  day  to  Marathon  at  its  Yates  gas 
plant  to  Pecos  County.  Texas.  It  is 
explained  that  these  volumes  would  be 
used  as  fuel  for  compressors  which 
compress  unprocessed  produced  gas  for 
reinjection  into  the  reservoir  at  the 
Yates  field  unit  in  Pecos  and  Crockett 
Counties,  Texas,  and  as  fuel  for 
compressors  which  compress  inert  gas 
for  injection  in  the  reservoir.  Marathon, 
it  is  stated,  has  contracted  to  purchase 
this  gas  from  Northern  Gas  Marketing, 
Inc. 

It  is  asserted  that  pursuant  to  the 
terms  of  the  Agreement,  Marathon 
agrees  to  deliver  or  cause  to  be 
delivered  up  to  10.000  Mcf  of  gas  per  day 
to  Northern  at  (1)  two  existing 
interconnections  between  Northern  and 
Oklahoma  Natural  Gas  Company  (ONG) 
in  Woodward  County.  Oklahoma.  (2)  the 
existing  interconnection  between 
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'  On  March  15, 1985,  Northern  filed  an  application 
with  Ihe  Commission  in  Docket  No.  CP85-366-000. 
as  later  amended  in  Docket  No.  CP85-366-001.  to 
transport  gas  for  Marathon  beyond  the  initial  120 
day  period  The  authority  requested  became 
effective  June  5. 1985.  pursuant  to  the  Prior  Notice 
Procedure  of  i  lS7.209(e)(2)  of  the  Commission's 
Regulations. 


Northern  and  ONG  in  Roger  Mills 
County,  Coahoma.  (3)  the  existing 
interconnection  between  Northern  and 
Oasis  Pipeline  Company  in  Pecos 
County.  Texas.  (4)  tne  existing 
interconnection  between  Northern  and 
Delhi  Gas  Pipeline  in  Beaver  County. 
Oklahoma,  and  (5)  the  existing 
interconnection  between  Northern  and 
Diamond  Shamrock  Corporation  in 
Moore  County.  Texas.  Northern  would 
charge  its  currently  effective  system- 
wide  average  cost  of  service  and 
allocation  factor  (4.6  cents  per  100  miles 
of  forward-haul  plus  1  cent  for  general 
and  administrative  expenses) 
effectuated  subject  to  refund  by 
Commission  orders  dated  October  25. 
1985,  in  Docket  No.  RP8&-20&-000. 
Northern  states  that  it  would  also 
charge  Marathon  1.25  cents  per  Mcf  for 
funding  the  Gas  Research  Institute.  It 
appears  reasonable  and  consistent  with 
the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.' 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  15, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Loit  D.  CasheUl 
Acting  Secretary. 

jFR  Doc.  85-26759  Filed  11-7-85:  8:45  am| 
MLUNO  CODE  tJn-oi-m 


Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  5, 1985 

Take  notice  that  on  October  30. 1985 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1: 

First  Substitute  Fifty-Third  Revised  Sheet  No. 

3-A 
First  Substitute  Thirtieth  Revised  Sheet  No. 

3-B 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  October  1. 1985. 

Panhandle  states  that  on  August  30, 
1985  Panhandle  filed  revised  tariff 
sheets  to  establish  a  new  base  tariff  rate 
in  accordance  with  §  154.38(d](4)(vi)(a) 
of  the  Commission's  Regulations. 
Panhandle's  filing  was  approved, 
subject  to  refund  and  conditions,  by 
Commission  Order  dated  September  30, 
1985  to  become  effective  October  1, 
1985.  The  tariff  sheets  included  in  that 
filing,  while  establishing  restated  base 
tariff  rates,  reflected  no  change  in 
Panhandle's  currently  effective  rates  as 
reflected  in  the  September  1. 1985  PGA 
filing  in  Docket  No.  TA85-3-28-000  and 
001. 

Subsequent  to  the  August  30, 1985 
filing  in  Docket  No.  RP85-194-000 
Panhandle  filed  on  September  19, 1965 
revised  tariff  sheets  in  Docket  No. 
TA85-3-28-000  and  001  to  reflect  a 
(9.66()  reduction  in  its  applicable 
commodity  and  one-part  rates  in 
compliance  with  the  Commission's 
Order  of  August  30, 1985  in  Docket  No. 
TA85-3-28-000  and  001.  These  revised 
tariff  sheets  were  approved  by 
Commission  Order  dated  October  15, 
1985  to  be  effective  September  1. 1985. 

Accordingly,  the  revised  tariff  sheets 
submitted  herewith  by  Panhandle  are 
being  filed  to  reflect  the  reduction  of 
(9.66$)  per  dekatherm  in  the  applicable* 
commodity  and  one-part  rates,  to 
become  effective  October  1, 1985. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  intervenors, 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 
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AofT  persoB  desDing  to  be  heard  or  lo . 
protest  said  filing  shoutd  file  a  aoflion  to 
intervene  or4i  {trotesi  with  Ike  federal 
Energy  Reg^LaUtry  CaminisBion.  A2S 
Nortfa  CapUol  St/nek.  ME,  Wjtshir^m, 
D.C.  20426,  ia  «aoandanoe  wvitk  Roles  211 
and  214  of  the  Commission's  Ruks  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
shoufM  be  fited  on  or  before  November 
12, 1985.  Protests  willbexMnsideredby 
ihe  CoauaissioR  *n  deterfivmmg  ^he 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  ■proftestarrts  parties  to 
Ihe  pruLuuuiiig.  Any  person  ■wnnring  to 
become  a  party  must  Filed  motion  to 
intervene.  Copies  of  this  ITIing  are  on  file 
WTlTi  the  Ouiniiiibsion  and  are  avatiable 
for  ptiMrc  mspectrtm. 


Acting  Secrekiry. 

(FR  Dot  £5-26768  Filed  11^-85: 8.-45  aaj 

MLUNG  CODE  6717-01-« 


I  Docket  No.  RP86-9-000) 

sowHw^crt  Qbs  wOI  p,  Proposed 
Chaimas  jH  FERC  Oas  Tariff 

Ne\«ii4ier  5.  HK. 

Take  iwtioe  that  Southwest  Ca* 
Corporation  tSoHthwest)  on  October  31, 
1985,  tendered  for  fiiing  Twenty-ninth 
Revised  Sheet  No.  10.  Third  Revised 
Shert  No.  30  and  Fifth  Revised  Sheet 
No.  31  as  part  of  its  FERC  Gas  Tajiff 
Originai  Votmne  No.  1.  TTie  proposed 
tariff  sheets  do  irot  rrflect  any  change  in 
Ihe  level  oTSouthwest' s  revenues  at 
rates  now  in  effect  for  the  jurisdictional 
transmission  portion  o^Southwest's 
northern  Nevada  system,  but  instead 
restate  Soulhwest's  presently  effective 
rates  *o  estaWsfli  new  Base  Tariff  Rates 
in  accordance  with  §  154.3«(d)(45C"Ka) 
of  the  Commission's  Regulations. 

The  proposed  tariff  sheets  also 
contain  revisions  to  Southwest's  PGA 
mechanism  to  provide  for  (1)  storage 
injections  and  withdrawals  to  be 
included  m  the  calculation  of  the 
annnaliTed  cost  of  purchased  gas,  which 
wiH  be  consistent  with  the  accounling 
treatment  of  these  transactions  on  the 
books  cf  the  company  and  (2)  the 
tracking  of  changes  in  the  cost  of 
piHT:hased  gas  on  a  sales  basis.  These 
changes  wiH  revise  Southwest's  PGA 
provisions  in  a  manner  consistent  with 
th'e  PGA  provtSTons  of  Sotrthwesfs 
pipeline  supplier.  Northwest  Pgieitne 
Corporation,  end  those  that  have  been 
approved  by  the  Gonunission  for  many 
other  iaAentate  pipetine  ooinpsmes.  The 


conversion  of  tlte  PGA  provisions  from  b 
purchase  to  sa4es  basis  tncreirse  the 
j  visdictionai  commodity  rate  by  $.06050 
per  therm  which  wil  hwve  no  impact  on 
the  net  rewmucs  received  Vy  Sesfhwest. 

Sourinvest  states  tin)  a  copy  «f  this 
filing  has  been  mailed  lo  ihe  PbWic 
Service  Caauaisnon  of  Nevada,  tire 
CalifenBa  Public  Utifities  Commission, 
Sierra  Pacific  flower  Company  and  OP 
National  CarpaEatioa. 

Any  peraoa  dejuaig  to  be  beard  «r  *o 
protest  saiid  fiimg  should  £Ie  a  ontioo  to 
intervene  or  a  prortest  with  tbe  FedeFai 
Enei:gy  AegMdatery  rii— njuiaua,  «25 
North  Capilo4SAreet  NE^  Wiii*aii|tiM. 
D.C.  20426,  in  «ooordanoe  with  lades  ZU 
and  214  «r  (be  Conuntsatan's  Ruies  of 
Practice  and  ft-ocedum  (1%  CFR  3i5.£tt. 
385.214).  All  Mch  motions  or  protests 
should  be  £Ued  on  or  beiara  Mavcaiber 
12.  isas.  Aioteste  will  be  oanstdeped  by 
Uie  Coauoisaioa  ia  deteraariaiag  'tbe 
appropriate  actioa  to  be  iakea,  htUL  wfll 
not  serve  to  make  pnate&taots  parties  4o 
the  prooeediag.  Aay  peraoa  witbii^  to 
become  a  party  must  Hie  a  motion  io 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Gommisstoa  and  are  availaUe 
for  public  in^pectlon. 
Lois  D.  CaaWQ, 
Acting  Secneiaiy. 
|FR  Doc.  8S-d67«3  Filed  11-7.415:  «.>4S«in] 

BILUNS  «OK  CTUt^l-a 


( oocfcat  He.  ime^e^om] 

Tr«— fw  Wpgiw  CmA  PttUKwi  for 
Autknttf  «D  iMMitt  DJMCI  WliRg  9f 
RetroTCttw  Ontar  Ho.  94  OMta 

Novemt>ei-  5. 19BS. 

Take  notice  thai  Tiaaswestera 
Pipeline  Corapasy  (Tcaoswestem)  an 
October  31, 1985  iexidered  far  filii^  wilh 
the  Federal  Energy  R^guUitory 
Commission  ^CoamussionJ  a  peti  lioa  Sor 
authority  to  institute  a  direct  billing 
program  to  recover  from  Trans wesiem's 
jurisdictional  sales  customers 
retroactive  payments  for  production 
related  costs  incurred  pursuant  to 
§  271.11t)4  of  the  Commission's 
Regulations  as  promulgated  in  Order 
Nos.  94,  et  seq.  and  Order  Nos.  334  and 
334-A.  The  retroactive  payments  relate 
to  gas  purchased  by  Transwestern 
during  the  period  from  July  25. 1980 
through  September  30, 1985. 

Each  trustomer's  share  of  flie  Order 
No.  94  costs  during  the  Retroactive 
period  as  determined  by  monA  will  be 
calculated  based  on  the  ratio  of  that 
customer's  pm^ases  from 
Transwestern  for  snch  month  daring  the 
Retroattire  Period  to  fhe  total  of  all 


purchases  from  Transwestern  for  such 
respective  month  during  ibe  iRe4c«aoli«e 
Period.  Traasw^stera  praises  lo  bill 
the  sums  through  lump-sum  payments 
or,  the  payments  may  be  ntade  at  the 
CBSiomer'j  aptioo  ia  montWy 
installmeate  antb  iatereSI  o««r  a  period 
of  two  saooeediag  six-4nonA4i  periods 
coanaencng  oa  Oeceinber  1,  ^85  or 
uhtb  the  month  MkNving  (he 
Commsnn's  appnowal  «f  this  proposat 
ifacuBtaiaer'saluue  of  OiiderNo.94 
costs  eKoeed  SSOOjOO.  At  Ihe  ooacihision 
of  the  initial  six  aiuiitii  period, 
Transwcskeni  as  prapooiiig  lo  ^hredl  b!H 
tbe  aptoaatii  paid  sahseque«t  to 
September  3a  19>Sov«ra  second  m- 
monSh  pond  ia  a  aianner  simtlar  to  Ihat 
used  for  Ibe  initial  six-vnaaAh  period. 

Copies  of  this  filing  were  serv«d  on 
Transwes  tern's  pmsdictwnal  castomers 
and  interested  state  comnrissioTTS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Wing  shoald  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  82S 
North  Capitol,  Stretrt,  NE.,  Washington. 
D.C.  20438,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  flf 
Practice  and  Procedure.  All  sudh 
motions  or  protests  shoifld  be  filed  on  or 
before  November  1Z  T985.  Protests  will 
be  considered  by  the  Conmrission  in 
deteiininiirg  the  appropriate  adtion  to  be 
taken,  but  wifl  not  serve  to  malce 
prcftestarrts  parties  to  the  proceedii\g. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  witfi  the 
CommJssitm  and  are  available  for  public 
inspection. 
Lois  D.  CasheD, 
Acting  Secretary. 
[FR  Doc  B5-267fl2  Filed  11-.7-6&:  &a  arej 

BILUNG  COBE  «71^41^ 


(Dockst  Nfr  TAS6-I^Se-00a  001  ] 

Valero  Tnterstate  Transmission  Co.; 
Changs  In  Rates  Pursuant  to 
Purchased  Gas  Co«t  AdQustment 
Provisions 

NovemlierS,  tSBS. 

Take  notice  that  on  October  31, 1985, 
Valero  Interstate  Transmission 
Company  f^Vitco^  tendered  the 
foliowing  tariff  sheets  for  fding 
containmg  changes  in  rates  pursuant  to 
purchased  gas  cost  adjustment 
provisioiis: 
4th  1levi«ed  Sheet  Na  fi.  Siyeraeding  3rd 

Sheet  TUo.  &  to  FERC  Gas  Taihil.  Orif^iiMj 

Volume  Na.  2. 
lOtfa  Revi«ed  Sheet  No.  M,  Svyetaeding^th 
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Revised  Sheet  No.  14.  to  FERC  Gas  Tariff. 
Original  Volume  Na  1. 

Vitco  states  that  the  rates  stated  on 
4th  Revised  Sheet  No.  6  and  10th 
Revised  Sheet  No.  14  reflect  the  change 
in  purchased  gas  costs  based  on  the  six 
months  ended  August  31, 1985.  With  this 
filing,  Vitco  is  also  resolving  the 
company  use  gas  factor  issue  that  was 
raised  in  Docket  No.  TA85-2-56-000. 

The  change  in  rate  to  Rate  Schedule 
S-1.  FERC  Gas  Tariff.  Original  Volume 
No.  2  includes  a  decrease  in  purchased 
gas  costs  of  12.38f  per  Mcf  and  a 
negative  surcharge  of  10.77^  per  Mcf. 
The  change  in  rate  to  Rate  Schedule  S-3 
includes  a  decrease  in  purchased  gas 
costs  of  2.90<  per  Mcf  and  a  negative 
surcharge  of  32.51^  per  Mcf.  The  change 
in  rate  to  Bate  Schedule  T-1,  FERC  Gas 
Tariff  Original  Volume  No.  1  includes  a 
decrease  in  purchased  gas  cost  of  2.77 1 
resulting  from  changes  in  gas  costs 
charged  for  lost  and  unaccounted  for  gas 
and  a  negative  surcharge  of  4.85<  per 
Mcf.  Vitco  has  had  to  defer  a  portion  of 
a  negative  Account  191  surcharge 
balance  related  to  its  Rate  Schedule  No. 
T-1  because  the  balance  appears  to  be 
the  result  of  an  as  yet  undetermined 
error.  Vitco  expects  to  resolve  this 
matter  shortly.  Otherwise,  the  surcharge 
in  each  Rate  Schedule  is  designed  to 
eliminate  the  balance  in  the  deferred 
purchased  gas  cost  account. 

The  proposed  effective  date  for  the 
above  filing  is  December  1, 1985.  Vitco 
requests  a  waiver  of  any  Commission 
regulations  or  orders  which  would 
prohibit  implementation  by  December  1, 
1985.       I 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  the  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  12, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  85-26763  Filed  11-7-85:  8:45  am| 

BILUNG  CODE  67ir-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-51595;  TSH-FRL  291S-2] 

Certain  Chemicals  Premanufacture 
Notices 

AOEiiCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  nineteen  PMNs 
and  provide  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
P  8&-71,  86-72,  86-73  and  86-74— 

January  15, 1986; 
P  86-75,  86-76,  85-77,  86-78  and  85-79— 

January  18, 1986; 
P  86-80,  85-81,  86-82.  and  85-83— 

January  19, 1986; 
P-86-84  and  86-85— January  20, 1986; 
P-86-86.  85-87,  86-88  and  86-90— 

January  21, 1986. 

Written  comments  by: 
P  86-71,  85-72,  86-73  and  86-74— 

December  16, 1985; 
P  86-75,  86-76,  86-77,  86-78  and  86-79— 

December  19, 1985; 
P  86-80.  80-81,  86-82  and  86-63— 

December  20, 1985; 
P-«5-«4  and  86-85— December  20, 1985; 
P-86-86,  86-87,  86-88  and  86-90— 

December  21, 1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51595J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201.  401  M  St.,  SW..  Washington,  DC 
20460.  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT. 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch:  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.,  SW.,  Washington.  DC 
20460.  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 


the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

Fa»-7i 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Etherified  phenol- 
formaldehyde  resole. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range.  45,000 — 
450,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  6  workers. 

Environmental  Release/Disposal. 
Trace  release  to  land.  Disposal  in  the 
form  of  solid  waste. 

P 86-72 

Manufacturer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Etherified  phenol- 
formaldehyde  resole. 

Use /Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range.  57.000 — 
570,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  6  workers. 

En  vironmental  Release/Disposal. 
Trace  release  to  land.  Disposal  in  the 
form  of  solid  waste. 

P 86-73 

Manufacturer.  Confidential. 

Chemical.  (S)  Methyl  glucoside.  Cit » 
fatty  esters. 

Use /Production.  (G)  I^astics 
lubricant.  Prod,  range  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  10  workers,  up  to  1  hr/da.  up  to 
46  da/yr. 

Environmental  Release /Disposal.  2.5 
kg  released  to  water.  Disposal  by 
POTW. 

P 86-74 

Manufacturer.  Confidential. 

Chemical.  (G)  Urea  compound. 

Use/Production.  (G)  SAG  control 
agent.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release /Disposal. 
Confidential. 

P 86-75 

Manufacturer.  Confidential. 
Chemical.  (G)  Cationic  polymer. 
Use/Production.  (S)  Industrial  paper 
saturant.  Prod,  range.  Confidential. 
Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
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Eavmnaeatal  Meiease/Dismfaal. 

P86-7B 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical.  (G)  Polyfalkylmethacrylate- 
N,N-diaUcylanii;v»aikyJmethaei:yiaaHde] . 

Use/Production.  (S)  Industrial 
dispersant  jiour  f^iut  iepressaat  ior 
automotive  lubricatiqg  oils.  Prod,  iaqge. 
ConfidentiaL 

Toxicity  Data.  No  data  on  thePMN 
substance  submitted. 

Exposure.  Manuiacture:  detnul.  a 
total  of  B  woricers.  up  to  1  hr/da,  up  to 
120  da/yr. 

Envfranmentat  Release /Disposal.  No 
release. 

P86-77 

Manufacturer.  Thatcher  Chemical 
Companj^. 

Chemtcat.  fG^  CS-11  iinear  pi'midiy 
alcohol  ethoxy sulfate,  ammonrtimsrit. 

t/se/Jftwfacffon.  ^  WeU-df^r^ 
foamer.  wetting  aget*  fa-  mamrfartwe 
of  buildaig  jndmals  and  «n  mdmitnal 
surfactaMt.  ft-od.  range.  60  JSO— ^SMSO 

kg/yr. 

roucir^  dMa  No  data  sobitJMed. 

Exposure.  Maamiactanr.  demai,  a 
tolal  of «  workers.  (^  Is  C  fas/iia.  ap  to 
30  da/yr. 

Eanjonaeittai  Rdeose/Qi^oaaL  S 
ml/sample  released  ta  wMiter.  Oisposai 
byPOTW. 

P  86-78 

Maaufactwer.  iiamsanio  Goai^HUf. 

Chemical  (S)  Nonyltoluene 
( methylnonyibeaaenej. 

Use/ProdatdioM.  tSJ  Indaslrial 
plasticizer  in  vinyl  sheet  floaring.  Prod, 
range.  ConCdentlal 

Toxicity  Data.  Acute  oral:  >  SJBO 
mg/kg;  Acute  dermal  5,000  mg/kg: 
Irritation:  Skin — Mi  Id /moderate  (4  hrs) 
;ind  Moderate/severe  124  hrs];  Eye — 
Very  mild;  LCm  96  hr  tFathead  minnow): 
>10  mg.  L;  LCso  96  hr  (Green  algae):  > 
100  ug/L;  LCso  48  hr  (Daphnia  magBa|: 
>  0.10  mg/L. 

Exposure.  Manufacture;  dermal  and 
inhalation,  a  total  of  25  workers,  1 
operator/flhift,  7  da/wk,  200  da/yr;  2 
workers.  1  operator/slTift,  2  sMfts/da,  5 
to  7  da/w*.  200  da/yr  4  woilcers,  fi.fl hr/ 
ila,  40  da/>T. 

Envinmmeatai Reiease/Dispasal.  4.4 
kg/batch  released  to  land  or  ^m  w*A  280 
kg/batch  to  water.  Disposal  by 
incineration,  landfill  and  navigable 
waterway. 

P 86-79 

Importer.  GoafidentiaL 
Cheoaai^  (G)  Stlane.  or^ano-, 
reaction  product  wUh  stik}». 


Use/PntdiKiiam.  (Gj : 
thixotropic  agent.  Import  range. 
Confidential. 

Toxicity  Data.  No  •data  siAmnitted. 

Exposure.  No  data  submitted. 

Envfnmmental  TteJease/Disposal  No 
data  submitted. 

P86-8B     . 

Manufacturer.  ConHdentlal. 

Chemicxil.  [C]  Polyester  reauL 

Use/PnoductJoa.  (G]  Site  iimited  open. 
Bon-diapersive  vse.  Prod,  ramge. 
ConfidentiaL 

TtucJcity  Data.  No  4ata  aubaulted. 

Exposure.  Proceaawg:  deroMl,  a  total 
of  5  worlcera.  ap  to  2  kr/da.  up  to  IS  da/ 

yr- 

EnvimnmenUd  BeJeaae/Disfioaai.  1  to 
10  kg/batch  xeleased  to  taad.  Oiapasal 
at  a  Class  A  diunjaaite, 


Maaufaclurer.  Coe£deDQaL 

CAe/n/ce7.  [GJIOsubstituted 
sulfamoylcarbomonocyde  azo 
substituted  irapt^alnne  siiWonic  add, 
substituted  aftybmine  salt. 

Use /Production.  (G)  Opea,  ««»- 
dtspcrswe  wae.  Prod,  nrage. 
Confidential. 

Toxicity  Ottta.  Noiiata  'Mbnritked. 

Exposure.  Manufactare:<dennal,  a 
total  of  S  anetloen. 

EnvinfTumoHtad  Releoge/Drspoaai. 
ConHdential.  Disposal  ^r  POTW. 

P86-82 

Manufacturer.  Cooiidential. 

CbeminaL  jC|  BisaiBtiteitisd 
sulfamoylcarbomonocfcle  aao 
substituted  naphtkaleBC  ■wMwurk'  Ktd 
salt. 

Uae/Pivducliaa/imparl.  i(S)  Site- 
limited  isalalediHtetaediate.  ftod. 
range.  Confidential. 

Toxicity  Data.  No  data  suluaitited. 

Exposure.  MaiMifacture:  dermal,  a 
total  of  £  workers. 

EnvironmeataJ  Release/Disposal. 
Confidential.  13isposal  by  navtgaible 
waterway. 

P86^CS 

Manufacturer.  Vel&icol  Chemical 
Company. 

Chemical.  (S)  3-chloTO-2.6-d'milro-N,N- 
diprqpy!-4-{triPhwi  cmwffliyT]- 
benzenamine. 

Use/Prodactiem.  intermeifiate  in  the 
synthesis  of  another  -orgamc  compormd. 
Prod,  range.  ConfKlCTittal. 

Toxicily  IkiT<i.  Aoirte  orah  "S.^Sl  mg/ 
kg;  Ames  test:  ^iegative. 

Exposure.  Manufacture  and 
processiog:  denuL  a  talaS  of^  luwlers, 
up  to  2  btsjiia.,  up  to  27  da/^. 

En  varaoBteaiaJ  Reieaae/Oisposai. 
Confideaitial. 


Manufacturer.  Confidential. 

Chemical.  JG]  Quaternary  anunonium 
salt. 

Use/Production.  (G]  A  aite-limited 
ialenoediate  in  polymerlaatnon  process. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidenfial. 

EnvTTonmentaf  Jtef ease /Disposal  No 
data  9ub«ritted. 

P66-85 

Manufactmrer.  AHied  Garparatran. 
ChenuoaL  (S)  Palyiner  «r  9,3,9- 
tnfluBW»>g-tiaauH«Bethy<-l-proyene. 

difliMPQethyleaB.  aari  yiaytideae 
flMMide  (VF2}.  I 

^>CBe/Ain/uc£iaB.  (S)  induakial 
cornaaiaa  aesistant  amk  laaU  ivleese 
coatifes.  bearii^  aad  jaoUed  parts  £iir 
chemicaJ  ^qui^jaeat.  Aod.  raagr 
Confideatial. 

Taxjdty  Daia.  AaOe  etaL  Itfiii  mgj 
kg;  Irntalioo:  Skin— MoB-initaBt:  Eye — 
Non-irritaol:  Hj^peraeafitiTatioB  toat: 
Negative. 

Exposure.  Maouiaoture:  cterdud  and 
inhalatiao.aIatalafl£  wockcrs.  uptofi 
hrs/da,  up  to  175  da/yr. 

En  vironmeatal  ReJeaaeyPisposaL 
Less  than  100  to  500  Ibs/yr  released  to 
land. 

P86-86 

Manafaatrrrer.  Eastman  Kodak 
CompBtiy. 

Oninnial  fS^  pSH.  31H- 
phlhalwcyaTOiw^etrasBlfcmyltetra- 
ch](mdato<|2fNI29,»i98,NSl,NS2^-coppCT. 

Use/Production.  (S)  Site  limited 
cbtmaaual  iatennediate  ased  in  the 
maiatifaotBPe  of  a  djv.  Pnod.  range.  tS-30 
kg/yr. 

Toxkxty  Oata.  No  data  safanitted. 

Expasam.  Maoaiactere  aad  ase:  a 
taialof4«ivorken„ap  toO.1  hr/da,  aplo 
2  da/yr. 

Eni-imanTeataJ iteiieaseJDtSposal  No 
release. 

P86-«7 

Munufaciwer,  Contidetrtial. 

Chemical.  [G)  Arylalkyl  awbstiLutcd 
phosphonium  salL 

Use /Production.  [C]  Non-disjtersjve 
use  in  a  fonnulation.  Prod,  range.  30- 
2.700  kg/yr. 

Toxicity  Data.  Acute  oral:  males — 200 
nijj/kg.  females— 100  mg/kg;  Irritation: 
Skin — ^Moderate;  Eye — strong; 
Inhalation:  5,000  mg/m^  Skin 
sensitization:  normal. 

Exposure.  Manufacture  and 
proceasia^  dennat  a  totei  off  7  vsiotrkHi's, 
up  tu  3.0  hrs/da,  up  to  8  da/yr. 
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EnvinHHoeittoJ  Release/Disposal.  No 
release.  Leu  tban  35  to  <  SO  kg/batch 

incinerated. 


Importer.  ConfidentiaL 

Chemical.  fS]  niosphonhiin. 
butyltriphenyl-,  bromide. 

Use /Production /Import  (G)  Polymer 
additive.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  186  mg/kg 
bw,  death;  Acute  dermal:  UMQ  mg^ 
bw  dyspnea. 

Exposure.  Import  A  total  of  36 
workers  would  be  involved  for  8  hr/da, 
240  da/yr  in  the  fminulation  process. 

En  vironmentaJ  Release/Disposal. 
Released  to  air  less  than  00  kg/yr. 

PBS-flO 

Manufacturer.  Confidential 

Chemical  (C)  Poly  (vinul  ester  co- 
unsaturated  dicarboxylic  add  estw  co- 
oleFm). 

Use /Production.  (G)  Pressure 
sensitive  adhesive.  Prod,  range. 
ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
ConRdential.  Disposal  by  plant 
treatment  works. 

Dated:  October  31. 19B5. 
Linda  A.  Travon, 

Acting  Director,  Information  Management 
Division. 

(FR  Doc  85-28264  Piled  11-7-85;  ft45  am] 
wtxmt  coot  tmo  w  u 


(OPTS-S9738;  TSH-FRL  291»-1  ] 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (I^iN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  sectipn 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Regnter  of  November  11, 1984, 
(49  FR  46066)  40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 


eight  nicb  fiiti*  and  provides  a 
siumnary  of  each . 

DATBS:  Close  of  Review  Period: 

Y  86-11, 86-12.  80-13  and  86-14— 
November  10, 1985; 

Y  86-15  and  86-10— November  11. 1985; 

Y  86-17  and  86-18— November  12, 1985. 
FOR  PURTNCR  mPORMATION  CONTACT: 
Wendy  Cleland-Hamnett,  Chemical 
Control  Division  {TS-794),  OfRce  of 
Toxic  Substances.  Environmental 
Protection  Agency.  Rm..  E-611. 401  M 
St.,  SW.,  Washington.  DC  20480  (202- 
382-372S). 

SUPPtEMENTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confldential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
conHdential  document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  86-11 

Manufacturer.  C  ].  Osbom  Chemicals, 
Inc. 

Chemical.  (G)  2-butenedioic  acid, 
fatty  acid. 

Use/ Production.  (S)  Clear  and 
pigmented  tinishes.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  1 V^  hrs/da,  up 
to  6  da/yr. 

Envirorunental  Release/Disposal  No 
release. 

Y  86-12 

Importer  Hitachi  Chemical  Company 
America,  Ltd. 

Chemical  (G)  Acrylonitrile-acrylic- 
styrene  polymer  B. 

Use/Import  (S)  Used  to  produce 
commercial  and  consumer  molded  parts 
for  electronic,  automotive  and 
construction  applications.  Import  range. 
907—63.490  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release /Disposal  No 
data  submitted. 

Y  86-13 

Importer.  Hitachi  Chemical  Company 
America.  Ltd. 

Chemical  (G)  Acrylonitrile-acrylic- 
styrene  polymer  A. 

Use/Import.  (S)  Used  to  produce 
commercial  and  consumer  molded  parts 
for  electronic,  automotive  and 
construction  applications.  Import  range. 
10.000—60,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 


Environmental  Release/ Disposal.  No 
data  submitted. 

Yae-M 

Importer.  Hitachi  Chemical  Company 
America,  Ltd. 

Chemical.  (G)  Acrylonitrile-acrylic- 
styrene  polymer  C. 

Use/Import.  (S)  Used  to  produce 
commercial  and  consumer  molded  parts 
for  electronic,  automotive  and 
construction  applications.  Import  range. 
40,000—100,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  ReJease/Dispoaal  No 
data  submitted. 

Y8ft-15 

Importer.  Nuodex  Inc. 

Chemical.  (G)  Polyethene  wax.  ester. 

Use/Import.  (S)  Industral  processing 
aid  for  plastics.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >  10J000 
mg/kg;  Irritation:  ^in — Nort-irritant; 
Eye — Non-irritant;  Ames  test  Non- 
mutagenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
release  to  air  or  water. 

Y  86-16 

Importer.  Nuodex  Inc. 

Chemical.  (G)  Polyethene  wax.  ester. 

Use/Import.  (S)  Industrial  processing 
aid  for  plastics.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >  10,000 
mg/kg;  Irritation:  Skin — Non-irritant; 
Eye — Non-irritant;  Ames  test;  Non- 
mutagenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
release  to  air  or  water. 

Y 88-17 

Manufacturer  Confidential. 

Chemical  (G)  Blocked  polyurethane 
polyether. 

Use/Production.  (S)  General  purpose 
coating  and  modifier  for  coatings  and 
inks.  Prod,  range.  100.000—200.000  kg/ 

y- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  4  hrs/da,  to  10 
da/yr. 

Environmental  Release/Disposal  No 
release. 

Y  86-18 

Manufacturer  Bostick  Division  of 
USM  Corporation. 

Chemical  (G)  Polyester. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
ConHdential. 
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Toxicity  Data.  No  data  submitted. 
Exposure.  Confidential. 
Environmental  Release/Disposal  No 
release. 

Dated:  Octot>er  28. 1965. 

Linda  Trav«n. 

Acting  Director.  Information  Management 
Division. 

|FR  Doc  85-26265  Filed  11-7-65: 8:45  am] 
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(OPPE-FRL-2M0-1] 

Environmental  Auditing  PoHcy 
Statement 

AOENCv:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Policy  Statement:  Interim 
Guidance. 


:  It  is  EPA  policy  to  encourage 
the  use  of  environmental  auditing  by 
regulated  entities  to  help  achieve  and 
maintain  compliance  with 
environmental  laws  and  regulations,  as 
well  as  to  help  identify  and  correct 
unregulated  environmental  hazards. 
This  policy  statement  speciHcally: 

•  Encourages  regulated  entities  to 
develop,  implement  and  upgrade 
environmental  auditing  programs;  ■ 

•  Discusses  when  the  Agency  may 
request  audit  reports; 

•  Explains  how  EPA's  inspection  and 
enforcement  activities  may  respond  to 
regulated  entities'  efforts  to  assure 
compliance  through  auditing; 

•  Endorses  environmental  auditing  at 
federal  facihties; 

•  Encourages  state  and  local 
environmental  auditing  initiatives;  and 

•  Outlines  elements  of  effective  audit 
programs. 

Environmental  auditing  includes  a 
variety  of  compliance  assessment 
techniques  which  go  beyond  those 
legally  required  and  are  used  to  identify 
actual  and  potential  environmental 
problems.  Effective  environmental 
auditing  can  lead  to  higher  levels  of 
overall  compliance  and  reduced  risk  to 
human  health  and  the  environment.  EPA 
endorses  the  practice  of  environmental 
auditing  and  supports  its  accelerated 
use  by  regulated  entities  to  help  meet 
the  goals  of  federal,  state  and  local 
environmental  requirements.  However, 
the  existence  of  an  auditing  program 
does  not  create  any  defense  to,  or 
otherwise  limit,  the  responsibilify  of  any 
regulated  entity  to  comply  with 
applicable  regulatory  requirements. 

States  are  encouraged  to  adopt  these 
or  similar  policies  in  order  to  advance 
the  use  of  environmental  auditing  on  a 
consistent  nationwide  basis. 


DATES:  This  policy  statement  is  effective 
as  interim  guidance  upon  publication. 
However.  EPA  urges  interested  parties 
to  comment  on  this  notice  in  writing. 
The  deadline  for  submitting  written 
comments  is  January  7, 1986. 
AODRESSCS:  All  comments  must  be 
submitted  (in  triplicate  if  possible)  to: 
Environmental  Auditing  Project.  OfTice 
of  Policy,  Manning  and  Evaluation,  PM- 
223.  401  M  Street  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORtlATION  CONTACT 

Leonard  Fleckenstein,  Office  of  Policy, 

Planning  and  Evaluation.  (202)  382- 

2726;  or 
James  Edward.  Office  of  Enforcement 

and  Compliance  Monitoring.  (202) 

382-7555. 

ENVIRONMENTAL  AUDITING 
POUCY  STATEMENT 

I.  Preface 

This  notice  is  being  issued  to  inform 
regulated  entities  and  the  public  of 
EPA's  policy  toward  environmental 
auditing.  The  policy  was  developed  to 
help  (a)  encourage  regulated  entities  to 
institutionalize  effective  audit  practices, 
and  (b)  guide  internal  EPA  actions 
directly  related  to  regulated  entities' 
environmental  auditing  programs.  EPA 
welcomes  comments  on  all  aspects  of 
this  policy,  including  the  degree  to 
which  commenters  believe  it  may 
encourage  better  compliance  over  time 
and  enhance  development  of 
information  on,  and  means  of 
preventing,  potential  risks  to  human 
health  or  the  environment. 

EPA  will  evaluate  implementation  of 
this  policy  to  ensure  it  meets  the  above 
goals  and  continues  to  encourage  better 
environmental  management,  while 
strengthening  the  Agency's  own  efforts 
to  monitor  and  enforce  compliance  with 
environmental  requirements. 

n.  General  EPA  Policy  on 
Environmental  Auditing 

A.  Introduction 

Environmental  auditing  is  a 
systematic  documented,  periodic  and 
objective  review  by  regulated  entities' 
of  facility  operations  and  practices 
related  to  meeting  environmental 
requirements.  Audits  can  be  designed  to 
accomplish  any  or  all  of  the  following: 
Verify  compliance  with  environmental 
requirements;  evaluate  the  effectiveness 
of  environmental  management  systems 


already  in  place;  or  assess  risks  from 
regulated  and  unregulated  materials  and 
practices. 

Auditing  serves  as  a  quality  assurance 
check  to  help  improve  the  effectiveness 
of  basic  environmental  management  by 
verifying  that  management  practices  are 
in  place,  fimctioning  and  adequate. 
Environmental  audits  evaluate,  and  are 
not  a  substitute  for,  direct  compliance 
activities  such  as  obtaining  permits, 
installing  controls,  monitoring 
compliance,  reporting  violations,  and 
keeping  records.  Environmental  auditing 
may  verify  but  does  not  include 
activities  required  by  law,  regulation  or 
permit  (e.g.,  continuous  emissions 
monitoring,  composite  correction  plans 
at  wastewater  treatment  plants,  etc.). 
Audits  do  not  in  any  way  replace 
regulatory  agency  inspections.  However, 
environmental  audits  can  improve 
compliance  by  complementing 
conventional  federal,  state  and  local 
oversight. 

The  appendix  to  this  policy  statement 
outlines  some  basic  elements  of 
environmental  auditing  (e.g.,  auditor 
independence  and  top  management 
support)  for  use  by  those  considering 
implementation  of  effective  auditing 
programs  to  help  achieve  and  maintain 
compliance.  Additional  information  on 
environmental  auditing  practices  can  be 
found  in  various  published  materials.* 

Environmental  auditing  has  developed 
for  sound  business  reasons,  particularly 
as  a  means  of  helping  regulated  entities 
manage  pollution  control  affirmatively 
over  time  instead  of  reacting  to  crises. 
Auditing  can  result  in  improved  facility 
environmental  performance,  help 
communicate  effective  solutions  to 
common  environmental  problems,  focus 
facility  managers'  attention  on  current 
and  upcoming  regulatory  requirements, 
and  generate  protocols  and  checklists 
which  help  facilities  better  manage 
themselves.  Auditing  also  can  result  in 
better-integrated  management  of 
environmental  hazards,  since  auditors 
frequently  identify  environmental 
liabilities  which  go  beyond  regulatory 
compliance.  Companies,  public  entitles 
and  federal  facihties  have  employed  a 
variefy  of  environmental  auditing 
practices  in  recent  years.  Several 
hundred  major  firms  in  diverse 
industries  now  have  environmental 
auditing  programs,  although  they  often 
are  known  by  other  names  such  as 


■  "Regulated  entiliet"  include  private  finnf  and 
public  agencies  with  racillties  subject  to 
environmental  regulation.  Public  agencies  can 
include  federal,  state  or  local  agencies  as  well  as 
special-purpose  organizations  such  as  regional 
sewage  commissions. 


*  See.  e.g..  "Current  Practices  in  Environmental 
Auditing."  EPA  Report  No.  EPA-23O-O9-S3-006, 
February  1984:  "Annotated  Bibliography  on 
Environmental  Auditing."  Fifth  Edition.  Septemt>er 
198S.  both  available  from:  Regulatory  Reform  Staff. 
PM  223.  EPA.  401  M  Street  SW.  Washington.  DC 
20460. 
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assessment  survey,  surveillance,  review 
or  appraisal. 

While  auditing  has  demonstrated  its 
usefulness  to  those  with  audit  programs, 
many  others  still  do  not  audit. 
Clarification  of  EPA's  position  regarding 
auditing  may  help  encourage  regulated 
entities  to  establish  audit  programs  or 
upgrade  systems  already  in  place. 

B.  EPA  Encourages  the  Use  of 
Environmental  Auditing 

EPA  encourages  regulated  entities  to 
adopt  sound  environmental 
management  practices  to  improve 
environmental  performance.  In 
particular,  EPA  encourages  regulated 
entities  subject  to  environmental 
regulations  to  institute  environmental 
auditing  programs  to  help  ensure  the 
adequacy  of  internal  systems  to  achieve, 
maintain  and  monitor  compHance. 
Implementation  of  environmental 
auditing  programs  can  result  in  better 
identification,  resolution  and  avoidance 
of  environmental  problems,  as  well  as 
improvements  to  management  practices. 
Audits  can  be  conducted  effectively  by 
independent  internal  or  third  party 
auditors.  Larger  organizations  generally 
have  greater  resources  to  devote  to  an 
internal  audit  tepm,  while  smaller 
entities  might  be  more  likely  to  use 
outside  auditors. 

Regulated  entities  are  responsible  for 
taking  all  necessary  steps  to  ensure 
compliance  with  environmental 
requirements,  whether  or  not  they  adopt 
audit  programs.  Although  environmental 
laws  do  not  require  a  regulated  facility 
to  have  an  auditing  program,  ultimate 
responsibility  for  the  environmental 
performance  of  the  facility  Ues  with  top 
management,  which  therefore  has  a 
strong  incentive  to  use  reasonable 
means,  such  as  environmental  auditing, 
to  secure  reliable  information  on  facihty 
compliance  status. 

EPA  does  not  intend  to  dictate  or 
interfere  with  the  environmental 
management  practices  of  private  or 
public  organizations.  Nor  does  EPA 
intend  to  mandate  auditing  [though  in 
certain  instances  EPA  may  seek  to 
include  provisions  for  environmental 
auditing  as  part  of  settlement 
agreements,  as  noted  below).  Because 
environmental  auditing  systems  have 
been  widely  adopted  on  a  voluntary 
basis  in  the  past,  and  because  audit 
quality  depends  to  a  large  degree  upon 
genuine  management  commitment  to  the 
program  and  its  objectives,  auditing 
should  remain  a  voluntary  activity. 


ni.  EPA  Pt^cy  en  ^pedfio 
EnvironinenUd  Awfitfaig  bsfMS 

A.  Agency  Requests  for  Audit  Reports 

EPA  has  broad  statutory  authfuity  to 
request  relevant  information  on  the 
environmental  compUance  status  of 
regulated  entities.  However.  EPA 
believes  routine  Agency  requests  for 
audit  reports  *  coidd  inhibit  auditing  in 
the  long  run,  decreasing  both  the 
quantity  and  quality  of  audits 
conducted.  Therefore,  as  a  matter  of 
policy,  EPA  will  not  routinely  request 
environmental  audit  reports. 

EPA's  authority  to  seek  audit  reports 
will  be  exercised  on  a  case-by-case 
basis  where  the  Agency  determines  it 
needs  an  audit  report  or  relevant 
portions  of  a  report,  to  accomplish  a 
statutory  mission,  or  where  the 
government  deems  an  audit  report  to  be 
material  to  a  criminal  investigation.  EPA 
expects  such  circumstances  to  be 
limited.  Examples  would  likely  include 
situations  where:  audits  are  conducted 
under  consent  decrees  or  other 
settlement  agreements;  a  OHnpany  has 
placed  its  management  practices  at 
issue  by  raising  them  as  a  defense:  or 
state  of  mind  or  intent  are  a  relevant 
element  of  inquiry,  such  as  during  a 
criminal  investigation.  This  list  is 
illustrative  rather  than  exhaustive,  since 
there  doubtless  will  be  other  situations, 
not  subject  to  prediction,  in  which  audit 
reports  rather  than  information  may  be 
required. 

EPA  acknowledges  regulated  entities' 
need  to  self-evaluate  environmental 
performance  with  some  measure  of 
privacy  and  encourages  sudi  activity. 
However,  audit  reports  may  not  shield 
monitoring,  compliance,  or  other 
information  that  would  otherwise  be 
reportable  and/or  accessible  to  EPA, 
even  if  there  is  no  exphcit  'requirement' 
to  generate  that  data.*  Thus,  this  policy 
does  not  alter  regulated  entities'  existing 
or  future  obligations  to  monitor,  record 
or  report  information  required  under 
environmental  statutes,  regulations  or 
permits,  or  to  allow  EPA  access  to  that 
information.  Nor  does  this  policy  alter 
EPA's  authority  to  request  and  receive 
any  relevant  information — including  that 
contained  in  audit  reports — under 


*  An  "environmental  audit  report"  It  a  written 
report  which  candidly  and  throughly  presents 
findings  from  a  review,  conducted  at  pert  of  an 
environmental  audit  as  described  in  Section  II.A..  of 
facility  environroental  performance  and  practices. 
An  audit  report  is  not  a  sutntilute  for  compliance 
monitoring  reports  or  other  reports  or  records  which 
may  be  required  by  EPA  or  other  regulatory 
agencies. 

*  Se«,  for  example.  "Duties  to  Report  or  Disclose 
Information  on  the  Environmental  Aspects  of 
Business  Activities."  Environmental  Law  Institute 
report  to  EPA,  flnal  report,  September  1985. 


various  environmental  statutes  (e.g.. 
Clean  Water  Act  section  306,  Clean  Air 
Act  sections  114  &  206)  or  in  other 
administrative  or  judicial  proceedings. 

Regulated  entities  also  should  be 
aware  that  certain  audit  findings  may  by 
law  have  to  be  reported  to  government 
agencies.  However,  in  addition  to  any 
such  requirements,  EPA  encourages 
regulated  entities  to  notify  appropriate 
state  or  federal  officials  of  findings 
which  suggest  significant  environmental 
or  public  health  risks,  even  when  not 
specifically  required  to  do  so. 

.  B.  EPA  Response  to  Environmental 
Auditing 

1.  General  Policy 

EPA  will  not  promise  to  forgo 
inspections,  reduce  enforcement 
responses,  or  offer  other  such  incentives 
in  exchange  for  implementation  of 
environmental  auditing  or  other  soimd 
environmental  practice.  Indeed,  a 
creditable  enforcement  program 
provides  a  strong  incentive  for  reguloted 
entities  to  audit 

Regulatory  agencies  have  an 
obligation  to  assess  source  compliance 
status  independently  and  cannot 
eliminate  inspections  for  particular  firms 
or  classes  of  firms.  Although 
environmental  audits  may  complement 
inspections,  they  are  in  no  way  a 
substitute  for  r^ulatory  oversight 
Moreover,  certain  statutes  (e.g.  RCRA) 
and  Agency  policies  establish  minimum 
facility  inspection  frequencies  to  which 
EPA  will  adhere. 

However,  EPA  will  continue  to 
address  environmental  problems  on  a 
priority  basis  and  will  consequently 
inspect  facilities  with  poor 
environmental  records  and  practices 
more  frequently.  Since  effective 
environmental  auditing  helps 
management  identify  and  promptly 
correct  actual  or  potential  problems, 
audited  facilities'  environmental 
performance  should  improve.  Thus, 
while  EPA  inspections  of  self-audited 
facilities  will  continue,  to  the  extent  that 
compliance  performance  is  considered 
in  setting  inspection  priorities,  facilities 
with  a  good  compliance  history  may  be 
subject  to  fewer  inspections. 

In  fashioning  enforcement  responses 
to  violations,  EPA  policy  is  to  take  into 
account,  on  a  case-by-case  basis,  the 
honest  and  genuine  efforts  of  regulated 
entities  to  avoid  and  promptly  correct 
environmental  problems.  When 
regulated  entities  take  reasonable 
precautions  to  avoid  noncompKance, 
expeditiously  correct  environmental 
problems.  When  regulated  entities  take 
reasonable  precautions  to  avoid 
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noncompliance,  expeditiously  correct 
environmental  problems  discovered 
through  audits  or  other  means,  and 
implement  measures  to  prevent  their 
recurrence.  EPA  may  exercise  its 
discretion  to  consider  such  actions  as 
honest  and  genuine  efforts  to  assure 
compliance.  Such  consideration  applies 
particularly  when  a  regulated  entity 
promptly  reports  violations  or 
compliance  data  which  otherwise  were 
not  required  to  be  recorded  or  reported 
to  EPA. 

2.  Audit  Provisions  as  Remedies  in 
Enforcement  Actions 

EPA  may  propose  environmental 
auditing  provisions  in  consent  decrees 
and  in  other  settlement  negotiations 
where  auditing  could  provide  a  remedy 
for  identified  problems  and  reduce  the 
likelihood  of  similar  problems  recurring 
in  the  future.' Environmental  auditing 
provisions  are  most  likely  to  be 
proposed  in  settlement  negotiations 
where: 

•  A  pattern  of  violations  can  be 
attributed,  at  least  in  part,  to  the 
absence  or  poor  functioning  of  an 
environmental  management  system;  or 

•  The  type  or  nature  of  violations 
indicates  a  likelihood  that  similar 
noncompliance  problems  may  exist  or 
occur  elsewhere  in  the  facility  or  at 
other  facilities  operated  by  the  regulated 
entity. 

Through  this  consent  decree  approach 
and  other  means,  EPA  may  consider 
how  to  encourage  elective  auditing  by 
publicly-owned  sewage  treatment  works 
(POTWs).  POTWs  often  have 
compliance  problems  related  to 
operation  and  maintenance  procedures 
which  can  be  addressed  effectively 
through  the  use  of  environmental 
auditing.  Under  its  National  Municipal 
Policy  EPA  ah^ady  is  requiring  many 
POTWs  to  develop  composite  correction 
plans  to  identify  and  correct  compliance 
problems. 

C.  Environmental  Auditing  at  Federal 
Facilities 

EPA  encourages  of  all  federal 
agencies  subject  to  environmental  laws 
and  regulations  to  institute 
environmental  auditing  systems  to  help 
ensure  the  adequacy  of  internal  systems 
to  achieve,  maintain  and  monitor 
compliance.  Environmental  auditing  at 
federal  facilities  can  be  an  effective 
supplement  to  EPA  and  state 
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inspections.  Such  federal  facility 
environmental  audit  programs  should  be 
structured  to  promptly  identify 
environmental  problems  and 
expeditiously  develop  schedules  for 
remedial  action. 

To  the  extent  feasible,  EPA  will 
provide  technical  assistance  to  help 
federal  agencies  design  and  initiate 
audit  programs.  Where  appropriate,  EPA 
will  enter  into  agreements  with  other 
agencies  to  clarify  the  respective  roles, 
responsibilities  and  commitments  of 
each  agency  in  conducting  and 
responding  to  federal  facility 
environmental  audits. 

With  respect  to  inspections  of  self- 
audited  facilities  (see  Section  III3.1 
above)  and  requests  for  audit  reports 
(see  Section  III.A  above).  EPA  generally 
will  respond  to  environmental  audits  by 
federal  facihties  in  the  same  manner  as 
it  does  for  other  regulated  entities,  in 
keeping  with  the  spirit  and  intent  of 
Executive  Order  12088  and  the  EPA 
Federal  Facilities  Compliance  Program 
(January  1984).  Federal  agencies  should, 
however,  be  aware  that  the  Freedom  of 
Information  Act  will  govern  any 
disclosure  of  audit  reports  or  audit- 
generated  information  requested  for 
federal  agencies  by  the  public. 

When  federal  agencies  discover 
significant  violations  through  an 
environmental  audit,  EPA  encourages 
them  to  submit  the  related  audit  fmdings 
and  remedial  action  plans  expeditiously 
to  the  applicable  EPA  regional  office 
(and  responsible  state  agencies,  where 
appropriate)  even  when  not  speciHcally 
required  to  do  so.  EPA  will  review  the 
audit  fmdings  and  action  plans  and 
either  provide  written  approval  or 
negotiate  a  Federal  Facihties 
Compliance  Agreement.  EPA  will  utilize 
the  escalation  procedures  provided  in 
Executive  Order  12088  and  the  EPA 
Federal  Facilities  Compliance  Program 
only  when  agreement  between  agencies 
cannot  be  reached.  In  any  event,  federal 
agencies  are  expected  to  report  pollution 
abatement  projects  involving  costs 
(necessary  to  correct  problems 
discovered  through  the  audit)  to  EPA  in 
accordance  with  OMB  Circular  A-106. 
Upon  request,  and  in  appropriate 
circumstances,  EPA  will  assist  affected 
federal  agencies  through  coordination  of 
any  public  release  of  audit  findings  with 
approved  action  plans  once  agreement 
has  been  reached. 

IV.  Relationship  to  State  or  Local 
Regulatory  Agencies 

State  and  local  regulatory  agencies 
have  independent  jurisdiction  over 
regulated  entities.  EPA  encourages  them 
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to  adopt  these  or  similar  policies,  in 
order  to  advance  the  use  of  effective 
environmental  auditing  in  a  consistent 
manner. 

EPA  recognizes  that  some  states  have 
already  undertaken  environmental 
auditing  initiatives  which  differ 
somewhat  from  this  policy.  Other  states 
also  may  want  to  develop  auditing 
policies  which  accommodate  their 
particular  needs  or  circumstances. 
Nothing  in  this  policy  statement  is 
intended  to  preempt  or  preclude  states 
from  developing  other  approaches  to 
environmental  auditing.  EPA  encourages 
state  and  local  authorities  to  consider 
the  basic  principles  which  guided  the 
Agency  in  developing  this  policy: 

•  Regulated  entities  must  continue  to 
report  or  record  compliance  information 
required  under  existing  statutes  or 
regulations,  regardless  of  whether  such 
information  is  generated  by  an 
environmental  audit  or  contained  in  an 
audit  report.  Required  information 
cannot  be  withheld  merely  because  it  is 
generated  by  an  audit  rather  than  by 
some  other  means. 

•  Regulatory  agencies  cannot  make 
promises  to  forgo  or  limit  enforcement 
action  against  a  particular  facility  or 
class  of  facilities  in  exchange  for  the  use 
of  environmental  auditing  systems. 
However,  such  agencies  may  use  their 
discretion  to  adjust  enforcement  actions 
on  a  case-by-case  basis  in  response  to 
honest  and  genuine  efforts  by  regulated 
entities  to  assure  environmental 
compliance. 

•  When  setting  inspection  priorities 
regulatory  agencies  should  focus  to  the 
extent  possible  on  compliance 
performance  and  environmental  results. 

•  Regulatory  agencies  must  continue 
to  meet  minimum  program  requirements 
(e.g.,  minimum  inspection  requirements, 
etc.). 

•  Regulatory  agencies  should  not 
attempt  to  prescribe  the  precise  form 
and  structure  of  regulated  entities' 
environmental  management  or  auditing 
programs. 

An  effective  state/federal  partnership 
is  needed  to  accomplish  the  mutual  goal 
of  achieving  and  maintaining  high  levels 
of  compliance  with  environmental  laws 
and  regulations.  The  greater  the 
consistency  between  state  or  local 
policies  and  this  federal  response  to 
environmental  auditing,  the  greater  the 
degree  to  which  sound  auditing  "■' 

practices  might  be  adopted  and 
compliance  levels  improve. 
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Dated:  November  1, 1985. 
L«e  M.  ThomM, 

Administrator. 

Appendix — Elements  of  Effective 
Environmental  Auditing  Programs 

Introduction 

Environmental  auditing  is  a 
systematic,  documented,  periodic  and 
objective  review  by  a  regulated  entity  of 
facility  operations  and  practices  related 
to  meeting  environmental  requirements. 

Private  sector  environmental  audits  of 
facilities  have  been  conducted  for 
several  years  and  have  taken  a  variety 
of  forms,  in  part  to  accommodate  unique 
organizational  structures  and 
circumstances.  Nevertheless,  effective 
environmental  audits  appear  to  have 
certain  discernible  elements  in  common 
with  other  kinds  of  audits.  Standards  for 
internal  audits  have  been  documented 
extensively.  The  elements  outlined 
below  draw  heavily  on  two  of  these 
documents:  "Compendium  of  Audit 
Standards"  (*1983,  Walter  Willbom. 
American  Society  for  Quality  Control) 
and  "Standards  for  the  Professional 
Practice  of  Internal  Auditing"  (*1981, 
The  Institute  of  Internal  Auditors,  Inc.). 
They  also  reflect  Agency  analyses 
conducted  over  the  last  several  years. 

Performance-oriented  auditing 
elements  are  outlined  here  to  help 
accomplish  several  objectives.  A  general 
description  of  features  of  effective, 
mature  audit  programs  can  help  those 
starting  audit  programs,  especially 
federal  agencies  and  smaller  businesses. 
These  elements  also  indicate  the 
attributes  of  auditing  EPA  generally 
considers  important  to  ensure  program 
effectiveness.  Regulatory  agencies  may 
use  these  elements  in  negotiating 
environmental  auditing  provisions  for 
consent  decrees.  Finally,  these  elements 
can  help  guide  states  and  locahties 
considering  auditing  initiatives. 

An  effective  environmental  auditing 
system  will  likely  include  the  following 
general  elements: 

I.  Explicit  top  management  support  for 
environmental  auditing  and 
commitment  to  follow-up  on  audit 
findings.  Management  support  may  be 
demonstrated  by  a  written  policy 
articulating  upper  management  support 
for  the  auditing  program,  and  for 
compliance  with  all  pertinent 
requirements,  including  corporate 
policies  and  permits  requirements  as 
well  as  federal,  state  and  local  statutes, 
and  regulations. 

Management  support  for  the  auditing 
program  also  should  be  demonstrated 
by  an  explicit  written  commitment  to 
follow-up  on  audit  findings  to  correct 


identified  problems  and  prevent  their 
recurrence. 

II.  An  environmeial  auditing  function 
independent  of  audited  activities.  The 
status  or  organizational  locus  of 
environmental  auditors  should  be 
sufficient  to  ensure  objective  and 
unobstructed  inquiry,  observation  and 
testing.  Auditor  objectivity  should  not 
be  impaired  by  personal  relationships, 
financial  or  other  conflicts  of  interests, 
interference  with  free  inquiry  or 
judgment,  or  fear  or  potential 
retribution. 

ni.  Adquate  team  staffing  and  auditor 
training.  Environmental  auditors  should 
possess  or  have  ready  access  to  the 
knowledge,  skills,  and  discipline  needed 
to  accomplish  audit  objectives.  Each 
individual  auditor  should  comply  with 
the  company's  professional  standards  of 
conduct.  Auditors,  whether  full-time  or 
part-time,  should  maintain  their 
technical  and  analytical  competence 
through  continuing  education  and 
training. 

rv.  Explicit  audit  program  objectives, 
scope,  resources  and  frequency.  At  a 
minimum,  audit  objectives  should 
include  assessing  compUance  with 
applicable  environmental  laws  and 
evaluating  the  adequacy  of  internal 
compliance  policies,  procedures  and 
personnel  training  programs  to  ensure 
continued  compliance. 

Audits  should  be  basedon  a  process 
which  provides  auditors:  all  corporate 
policies,  permits,  and  federal  state,  and 
local  regulations  pertinent  to  the  facility; 
and  checklists  or  protocols  addressing 
specific  features  that  should  be 
evaluated  by  auditors. 

Explicit  written  audit  procedures 
generally  should  be  used  for  planning 
audits,  establishing  audit  scope, 
examining  and  evaluating  audit  findings, 
communicating  audit  results,  and 
following-up. 

V.  A  process  which  collects,  analyzes, 
interprets  and  documents  information 
sufficient  to  achieve  audit  objectives. 
Information  should  be  collected  before 
and  during  an  on-site  visit  regarding 
environmental  compliance, ' 
environmental  management 
effectiveness,*  and  other  matters  * 
related  to  audit  objectives  and  scope. 

This  information  should  be  sufflcient. 
reliable,  relevant  and  useful  to  provide  a 
sound  basis  for  audit  fmdings  and 
recommendations. 

a.  Sufficient  information  is  factual, 
adequate  and  convincing  so  that  a 
prudent  informed  person  would  be 
likely  to  reach  the  same  conclusions  as 
the  auditor. 

b.  Reliable  information  is  the  best 
attainable  through  use  of  appropriate 
audit  techniques. 


c.  Relevant  information  supfwrts  audit 
findings  and  recommendations  and  is 
consistent  with  the  objectives  for  the 
audit. 

d.  Useful  information  helps  the 
organization  meet  its  goals. 

The  audit  process  should  include  a 
periodic  review  of  the  reliability  and 
integrity  of  this  information  and  the 
means  used  to  identify,  measure, 
classify  and  report  it  Audit  procedures, 
including  the  testing  and  sampling 
techniques  employed,  should  be  selected 
in  advance,  to  the  extent  practical,  and 
expanded  or  altered  if  circumstances 
warrant  The  process  of  collecting, 
analyzing,  interpreting,  and 
docimienting  information  should  provide 
reasonable  assurance  that  audit 
objectivity  is  maintained  and  audit  goals 
are  met 

VI.  A  process  which  includes  specific 
procedures  to  promptly  prepare  candid, 
clear  and  appropriate  written  reports  on 
audit  findings,  corrective  actions,  and 
schedules  for  implementation. 
Procedures  should  be  in  place  to  ensure 
that  such  information  is  communicated 
to  managers,  including  facility  and 
corporate  management  who  can 
evaluate  the  information  and  ensure 
correction  of  identified  problems. 
Procedures  also  should  be  in  place  for 
determining  what  internal  findings  are 
reportable  to  state  or  federal  agencies. 

Vn.  A  process  which  includes  quality 
assurance  procedures  to  assure  die 
accuracy  and  thoroughness  of 
environmental  audits.  Quality  assurance 
may  be  accomplished  through 
supervision,  independent  internal 
reviews,  external  reviews,  or  a 
combination  of  these  approaches. 

Footnotes  to  Appendix 

'  A  comprehensive  assessment  of 
compliance  with  federal  environmental 
regulations  requires  and  analysis  of  facility 
performance  against  numerous 
environmental  statutes  and  implementing 
regulations.  These  statutes  include: 
Resource  Conservation  and  Recovery  Act 
Federal  Water  Pollution  Control  Act 
Clean  Air  Act 

Toxic  Substances  Control  Act 
Comprehensive  Environmental  Response, 

Compensation  and  Liabihty  Act 
Safe  Drinking  Water  Act 
Federal  Insecticide,  Fungicide  and 

Rodenticide  Act 
Marine  Protection,  Research  and  Sanctuaries 

Act 
Uranium  Mill  Tailings  Radiation  Control  Act 

In  addition,  state  and  local  governments 
are  likely  to  have  their  own  environmental 
laws.  Many  states  have  been  delegated 
authority  to  administer  federal  programs. 
Many  local  governments'  building,  fire,  safety 
and  health  codes  also  have  environmental 
requirements  relevant  to  an  audit  evaluation. 


Ftdaal  Ragbter  /  Vol  50,  Ho.  217  /  Friday.  Ni>veaiber  8.  1965  J  Notices 


*  An  environmental  audit  could  go  vvell 
beyond  the  type  of  compliance  assessment 
nonnally  conducted  during  regulatory 
inspections,  for  example,  by  evaluating 
policies  and  practices,  regardless  of  whether 
they  are  part  of  the  environmental 
management  system  or  the  operating  and 
maintenance  procedures.  Specifically,  audits 
can  evaluate  the  extent  to  which  systems  or 
procedures. 

1.  develop  organixational  environmental 
policies  which: 

a.  implement  regulatory  requirements; 

b.  provide  management  guidance  for 
environmental  hazards  not  specifically 
addressed  in  regulations; 

2.  train  and  motivate  facility  personnel  to 
work  in  an  environmentally-acceptable 
manner  and  to  understand  and  comply  %vith 
government  regulations  and  the  entity's 
environmental  policy: 

3.  communicate  relevant  environmental 
developments  expeditiously  to  facility  and 
other  personnel: 

4.  communicate  effectively  with 
government  and  the  public  regarding  serious 
environmental  incidents: 

5.  require  third  parties  working  for,  with  or 
on  behalf  of  the  organization  to  follow  ita 
environmental  procedure*;  "~ 

&  make  proficient  personnel  available  at 
all  times  to  carry  out  environmental 
(especially  emergency)  procedures: 

7.  incorporate  environmental  protection 
into  written  operating  procedures: 

8.  apply  best  management  practices  and 
operating  procedures,  including  "good 
housekeeping"  techniques: 

9.  institute  preventive  and  corrective 
maintenance  systems  to  minimize  actual  and 
potential  environmental  harm; 

10.  utilize  best  available  process  and 
control  technologies; 

11.  use  most-effective  sampling  and 
monitoring  techniques,  test  methods, 
recordkeeping  systems  or  reporting  protocols 
(beyond  minimum  legal  requirements): 

12.  evaluate  causes  behind  any  serious 
environmental  incidents  and  establish 
procedures  to  avoid  recurrence; 

13.  exploit  source  reduction,  recycle  reuse 
potential  wherever  practical;  and 

14.  substitute  materiab  or  processes  to 
allow  use  of  the  least-hazardous  substances 
feasible. 

'  auditors  could  also  assess  environmental 
risks  and  uncertainties. 
(FR  Doc.  85-26712  Hied  11-7-85: 8:45  am] 
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(Of>TS-51596.TSH-fRL  2921-5] 

Certain  Chemicals  Premanufacture 
Notices 


:  Environmental  Pi-otection 
Agency  (EPA). 
action:  Notice. 


;  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 


to  EPA  at  least  90  days  before 
manufacttire  or  import  commences. 
Statutory  requirements  for  section 
5(aXl)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Fedeial  Register  of 
May  13. 1983  (46  FR  21722).  This  notice 
announces  receipt  of  twenty-four  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  period: 
P  86-89,  8fr-91  and  86-92— January  22. 

1986; 
P88-93.  86-84.  86-85,  68-86,  86-87,  86- 

98,  88-99,  86-100.  86-101,  88-102  and 

86-103— January  25. 1986; 
P  86-104. 86-106. 86-106, 86-107.  86-108. 

86-109  and  86-110— January  26. 1988; 
P  86-111.  88-112, 86-113Hanuary.28. 

19e& 

Written  comments  by: 

P  86-89.  86-91  and  86-92— December  23. 

1985; 
P  86-93. 86-84.  86-85.  86-96.  8fr-87.  86- 

98,  86-89,  86-100.  86-101.  86-102  and 

86-103— December  28, 1985: 
P  86-104.  88-105.  86-106,  86-107,  8&-108. 

86-109  and  86-110,  86-111,  86-112  and 

86-113— December  27, 1985,  December 

29,1965. 

ADDRESS:  Written  comments,  identified 
by  the  doctmient  control  nmnber 
"[OPrS-51596]"  and  the  specific  P!^ 
number  should  be  sent  to:  Docimient 
Control  Officer  {TS-793),  Confidential 
Data  Branch,  Information  Management 
Division.  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-201.  401  M  Street  SW;  Washington. 
DC  204ea  (202)  382-3532. 
RM  FURTHER  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  OfBce  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-611. 401  M  Street  SW;  Washington. 
DC  20460.  (202)  382-3725. 
SUPPUBNENTARY  INFORMATION:  The 

following  notice  contains  informatioQ 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
doctmient  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P88-89 

Manufacture.  Sylvachem  Corporation. 

Chemical  (S)  Amidoamine  epoxy 
resin  adduct 

Use/Production.  (G)  Co-reactant  to  be 
used  in  open,  non-dispersive  use.  Prod, 
range.  Confidential 

Toxicity  Data.  No  data  Submitted. 

Exposure.  Manufacture:  dermal  a 
total  of  25  workers,  up  to  3  hrs/da.  up  to 
40  da/yr. 


EnvironmentaJ  ReJemae/Dispoeall  lb 
released  to  land.  Disposal  by  approved 
landfill. 

P86-01 

Importer.  Ashland  Chemical 
Company. 

Chemical.  (G)  Phenolic  acrylic. 

Use/Import.  (G)  Coating  resin.  Import 
range.  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential.  Disposal  by  publicly 
owned  treatment  works  (POTW)  and 
incineration. 

P86-e2 

Manufacturer.  Confidential 

Chemical.  (G)  Modified  acrylate 
polymer. 

Use/Production.  (S)  Industrial 
fiocculant  and  aid  for  wastewater 
sludge  dewatering.  Prod,  range. 
Confidential 

Toxicity  Data.  Acute  oral  5.0  to  lOJO 
mL/kg:  Irritation;  Skin— Mild;  Eye — Mild 
to  moderate;  Ames  test  Negative;  Skin 
sensitization:  Strong;  Genetic  enc^int 
assay:  Weak. 

Exposure.  ConfidentiaL 

Environmental  Release /Di^x)saL  No 
release. 

P86-8S 

Importer.  ConfidentiaL 

Chemical  (G)  Polyamide  resin. 

Use/Import  (G)  Ink  additive.  Import 
range.  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Dispoaal.  No 
data  submitted. 

P86-94 

Importer.  Confidential 
Chemical.  (G)  Pt^yamide  resin. 
Use/Import  (G)  Ink  additive.  Import 

range.  Confidential. 
Toxicity  Data  No  data  submitted 
Exposure.  No  data  submitted. 
Environmental  Release/Disposal  No 

data  submitted. 

P86-85 

Importer  Confidential 

Chemical  (G)  Polyamide  resin. 

Use/Import  (G)  Ink  additive,  import 
range.  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

PB6-98 

Importer  ConfidentiaL 
Chemical  (G)  Polyamide  resin. 
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Use/Import  (G)  Ink  additive.  Import 
range.  Confldential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-a7 

Importer.  Confidential. 

Chemical.  (G]  Polyamide  resin. 

Use/lmporL  (G)  Ink  additive.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-«e 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Import  (G)  Ink  additive.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-0S 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Import  (G)  Ink  additive.  Import 
range.  Conndential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-100 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Import.  (G)  Ink  additive.  Import 
range.  ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-101 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Import.  (G)  Ink  additive.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-102 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  of  aromatic 
dibasic  acids. 

Use/Production.  (S)  Commerical 
protective  coatings.  Prod,  range.  100,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  1  hr/da,  up  to  12 
da/yr. 


Environmental  Release/Disposal. 
Less  than  4.5  kg/batch  released  to  land. 
Disposal  by  sawdust  landfill. 

P  86-103 

Manufacturer.  ConRdential. 

Chemical.  (G)  Polyester  of  aliphatic 
polyols  and  aliphatic  and  aromatic 
dibasic  and  monobasic  acids. 

Use/Production.  (S)  Gel  coats.  Prod, 
range.  oaOOO— 15,000,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  4  hrs/da.  up  to 
251  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  lbs/batch  released  to  land. 
Disposal  by  sawdust  landfill. 

P  86-104 

Importer.  Confidential. 

Chemical.  (S)  l-(3'-chloro-5'.(p-ethyl 
sulfonyl  sulfuric  ester  sodium  salt- 
phenylamino)-S-triazinylamino]-5-[2'- 
naphthylazo-1*,  S'-disulfonic  acid- 
disodiiun  salt]-6-hydroxy-4-naphthalene 
sulfonic  acid  sodium  salt. 

Use/Import  (S)  Reactive  dye  for 
textile.  Import  range.  8,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  woricers  exposed. 

Environmental  Release/Disposal.  No 
release. 

P  86-105 

Manufacturer.  ConHdential. 

Chemical.  (G)  Dimer  acids, 
dicarboxylic  acid,  ethylenediamine, 
diamine  polyamide  resin. 

Use/Production.  (S)  Industrial,  hot 
melt  adhesive  for  use  in  bonding  plastics 
in  automobile  applications.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  and 
inhalation,  a  total  of  4  workers. 

Environmental  Release/Disposal. 
Less  than  0.1  kg/batch  released  to  water 
with  <2kg/batch  released  to  land. 
Disposal  by  state  approved  treatment 
systems. 

P  86-106 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  dibasic  acid 
polymer  with  aliphatic  diols  and 
aliphatic  alcohols. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
Confldential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConHdential. 

Environmental  Release/Disposal. 
Confldential.  Disposal  by  POTW. 

P  86-107 

Manufacturer.  Confidential. 
Chemical.  [C]  Alkyl  amino  aryl 
ketone. 


Use/Production.  (G)  Chemical 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  12  workers,  up  to  1  hr/da,  up  to  4 
da/yr. 

Environmental  Release/Disposal. 
Less  than  0.1  to  0.5  kg/batch  released. 
Disposal  by  incineration. 

P  86-106 

Manufacturer  ConfidentiaL 

Chemical.  (G)  Substituted 
benzothiazole. 

Use/Production.  (G)  Gear  oil  additive. 
Prod,  range.  Confldential. 

Toxicity  Data.  Acute  oral:  >2g/kg  but 
<5g/kg:  Acute  dermal:  >2g/kg: 
Irritation:  Skin — Moderate;  Eye — ^Non- 
irritant;  Ames  test  Negative. 

Exposure.  Confidentitd. 

Environmental  Release/Disposal. 
ConfidentiaL 

P  86-109 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Mbced  alkyl 
phosphonates. 

Use/Production.  (G)  Lube  oil  additive. 
Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  Oral:  >5  g/kg: 
Acute  dermal:  >  2  g/kg;  Irritation: 
Skin — Moderate;  Eye — ^Moderate;  Ames 
test  Negative;  Serum  cholinesterase: 
Activity  was  not  inhibited  in  rats  given  5 
g/kg  orally. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
ConfidentiaL 

P  86-110 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  amino  chalcone. 

Use/Production.  (G)  A  component  of  a 
coating  solution.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  drnnal,  a  total  of  19 
workers,  up  to  2  hrs/da,  up  to  15  da/yr. 

Environmental  Release/Disposal. 
Less  than  0.04  to  0.5  kg/batch  released. 
Disposal  by  incineration. 

P86-111  ' 

Manufacturer.  Confidential. 

Chemical.  (G)  Siloxane  resin. 

Use/Production.  (S)  Component  of  a 
mixture  which  is  used  as  a  paper  release 
coating.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Acute  dermal:  2,000  mg/kg:  Irritation: 
Skin— Very  slight;  Eye — Slight  Ames 
test  Negative. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hrs/da,  up  to  2 
da/yr. 


En  vironmental  ReJease/Disposai. 
Len  than  1  J)  kg  released  to  air.  Disposal 
by  indnentiaa 

P86-n2 

Importer.  Confidential. 

Chemical  [C]  Aiyl  alkenyl  aryl 
nitrile. 

Use/Import  (S)  Industrial  optical 
brightener.  Import  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg:  Irritation:  Skin — Minimal;  Eye — Non- 
irritant 

Exposure.  Confidential. 

Envimnoaental  Release/Disposal.  No 
data  submitted. 

Pa6-ii3 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  alkyl 
alcohol:  alkyl  dioh  monocyclic 
dicarboxyic  acid,  dimethyl  ester  and 
cylic  ether. 

Use /Production.  (G)  Component  of 
consumer  products.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  Male— aS3 
mL/kg  (Beagle  dogs):  Female— 4.1  mL/ 
kg:  Acute  dermal:  >2.0  mL/kg: — : 
Irritation:  Skin  Minimal  (Human), 
slight— Mild  (rabbit):  Eye— Non-irritant 
(Human).  Slight  (rabbit):  Ames  test- 
Negative.  Skin  sensitixation:  Nod- 
sensitizer  (Human/Guinea  pig):  LCm  96 
hr.  (Freshwater  fish)  >  1.000  mg/t;  LCU 
48  hr  (Freshwater  fish  invertebrate): 
>  1,000  mg/L:  28  Day  percutaneous  test 
No  histomophologic  alterations  noted: 
14  Day  -day  oral  toxicity  test  770 
treatment-related  gross  patholo^ 
findings  or  histomophologic  alterations 
were  observed:  Mutagenicity  test  Non- 
mutagenic:  DNA/UDS  test  Negative: 
Mouse  lymphoma  assay — Negative: 
Cytogeneticity  study — No  clastogenic 
potential. 

Exposure.  Confidential 

Environmental  Release/Disposal. 
Confidential 

Dated:  November  4. 198S. 

Deniae  Devoe. 

Acting  Director,  Information  Management 
Division. 

(FR  Doc.  85-26709  Filed  11-7-85: 8:46  am] 
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(OPTS-59207:  BH-ffN.  2921-3] . 

Certain  ClM«icais  Premanufadur* 
Exemption  AppMcalions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  NoHce. 


Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  mariceting 

purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722.  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
two  applications  for  an  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 

DATE:  Written  comments  by:  November 
25,1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-59207J"  and  the  specific  TME 
number  should  be  sent  tu  Document 
Control  Officer  (TS-703),  Confidential 
Data  Braoch.  Information  Management 
Dividoo.  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-201,  401  M  Street  SW,  Washii^ion. 
nC  2046a  (202-382-3532). 
FOR  RIRTHBI  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett 
Premanofacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611, 401  M  Street  SW.  Washington. 
DC  20460,  (202-382-3725) 
SUPPLEMENTARY  INFORMATIOIC  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  oi  the  submission  provided  by 
the  manufacturer  on  the  TMBs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 


:  EPA  m<»y  upon  application 
exempt  any  person  fitMn  the 
premanufacturing  nofffication 
requirements  of  section  5  (a)  or  (b)  of  the 


CJose  of  Review  Period  December  12. 
1985. 

Manufacturer.  Confidential 

Chemical.  (G)  Mixed  alkylated 
diphenyl  amine. 

Use/Production.  (G)  Petroleum  and 
rubber  additive.  Prod,  range. 
Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release /Disposal. 
Confidential 

T88-7 

Close  of  Review  Preriod.  December 
12.1985. 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  dibasic  acid 
polymer  with  aliphatic  diols  and  . 
aliphatic  alcohols. 


Uae/Prodvction,  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Released/Disposal. 
Confidential.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

Dated:  November  4. 1985. 
Denlse  Davoe. 

Acting  Director,  Information  Atarmgement 

Division. 

(FR  Doc.  85-26711  Filed  11-7-85:  8:45  am] 
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[ER-FRL-2910-41 

Environmental  Impact  Statanwnts; 
AvailabiMy 

Correction 

In  FR  Doc.  85-24454  beginning  on  page 
41584  In  the  issue  of  Friday,  October  11. 
1985,  make  the  following  correction: 

On  page  41585,  first  column,  first  line, 
"Final"  should  have  read  "Draft". 

buxmocooe  tsos-OMi 


[Efl-ntL-2S20-»] 

Environmantal  Impact  Statemaots  and 
Regulationa;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  October  21. 1985  through 
October  25, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  S82-5075/7a  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-AFS-J65130-CO,  Ratmg 
EC2.  Stevens  Gulch  Rd.  Extension  and 
Hubbard.  Dyke,  and  Elk  Creeks  Timber 
Sale  Offerings,  Grand  Mesa. 
Uncompahgre  and  Gunnison  Natl 
Forests,  Co.  Summary:  EPA  is  concerned 
that  extensive  timber  harvesting  in 
presently  degraded  watersheds  will 
increase  erosion  and  sedimentation  and 
decrese  water  quality.  EPA  recommends 
modification  of  activity  in  these 
sensitive  areas. 

ERP  No.  IM:OE-F90006-IL,  Rating 
E02.  Lake  Calumet  Wetland  Sanitary 
Landfill  Development.  Sect  404  and  10 
Permits,  IL.  Summary:  EPA  believes  fbe 
scope  of  the  site  selection  process  was 


unnecessarily  limited,  and  therefore,  the 
116th  street  site  has  not  been  •hown  to 
be  the  only  available  cuid 
environmentally  preferrad  site.  A  wider 
range  of  alternatives  dioakl  have  been 
investigated  including  additiooal  upland 
areas,  other  disposal  methods,  and  sites 
outside  the  ten  mile  radius  of  the 
preferred  site.  The  Metoopolitan 
Sanitary  District  of  the  Greater  Chicago 
site  should  also  be  given  farther 
consideration.  The  value  of  the 
mitigation  plan  cannot  be  evaluated 
until  some  time  after  its  completion,  by 
which  time  work  on  the  landfill  wrill 
have  started.  If  the  birds  displaced  by 
the  landfill,  especially  the  Illinois 
threatened  and  endangered  species,  do 
not  use  the  mitigation  sites,  the  vahie  of 
the  mitigation  will  be  reduced 
considerably.  Waste  Management  Inc. 
should  offer  guarantees  that  the  landfill 
will  not  be  constructed  unless  the 
mitigation  is  successful  and,  even  so, 
should  also  guarantee  that  the  land  will 
be  properly  maintained  and  protected. 

ERP  No.  DS-niW-A42009-MD, 
Rating  EC2,  Natl  Freeway/US-48  Gap 
CompletifHi.  Wolfe  Mill  to  M.  V.  Smith 
Road,  Construction,  404  Permit,  MD. 
Summary:  EPA  was  not  satisfied  that 
adequate  mitigative  measures  were 
incorporated  into  tiiis  project  and 
recommended  additional  consideration 
for  mitigation. 

ERP  Na  DS-FHW-A4212»-WA, 
Rating  LO,  Pasco-Kennewick  Intercity 
Steel  Truss  Bridge  Removal,  Columbia 
R.,  WA.  Summary:  EPA  completed  its 
review  and  found  the  project  to  be 
satisfactory. 

ERP  No.  D-NOA-D90011-VA,  Rating 
EC2,  Commonwealth  of  Virginia  Coastal 
Resources  Mgmt.  Program,  VA. 
Summary:  EPA  recommends 
development  of  a  centralized  coastal 
resource  management  program  lead  by 
the  Virginia  Council  of  the  Environment. 
EPA  also  recommends  identification  of 
current  environmental  problems, 
pressures,  and  areas  of  particular 
concern.  Further,  EPA  recommends  a 
comparative  analysis  of  existing  coastal 
programs  to  guide  development  of  the 
Virginia  program. 

ERP  No.  D-NSF-A84027-00.  Rating 
LO,  Scientific  Ocean  Drilling  Program, 
Expansion,  Drilling  in  High  Latitudes, 
Drilling  In/Near  Environmentally 
Sensitive  Regions,  Drilling  on 
Continental  Margins  and  Drilling  With  a 
Riser  and  Blowout  Prevention  System 
Summary:  EPA  believes  that  the 
National  Science  Foundation  could    - 
reduce  potential  environmental  harm 
and  improve  its  environmental  analysis 
by  supporting  findings  of  negligible 
environmental  impacts  with  additional 
information,  EPA  recommends  providing 


additional  mitigation  measures  via 
operating  rules,  and  designating 
hydrothermal  vent  sites  as  biologically 
significant  communities. 

Final  EISs 

ERP  No.  F-AFS-E6503t>-MS, 
Mississippi  Nat'l.  Forests,  and  Land  and 
Resource  Mgmt.  Plan,  Bienville,  Delta, 
De  Soto,  Holly  Springs,  Homochitto,  and 
Tombigbee  Nat'l  Forests,  MS.  Summary: 
EPA  continues  to  be  concerned  about 
the  possible  water  contamination 
problems  of  aerial  herbicide  appbcation, 
and  the  erosion  and  sedimentation 
problems  created  by  the  plan's  emphasis 
on  clear  cutting  and  road  construction. 
EPA  would  like  to  ensure  that  adequate 
mitigation  measures  have  been  included 
to  address  the  impacts  of  implementing 
the  preferred  alternative. 

ERP  No.  F-BLM-)70000-MT,  Garnet 
Resource  Area.  Resource  Mgmt.  Man, 
MT.  Summary:  In  its  comments  on  the 
Draft  Plan/EIS,  EPA  recommended  that 
the  final  EIS  contain  a  water  quality 
monitoring  plan  and  a  full  description  of 
the  areas  of  surface  water 
contamination.  EPA  is  pleased  to  see 
that  the  Final  Plan/EIS  provides  a  plan 
for  water  quality  monitoring.  However, 
the  issue  of  surface  water  contamination 
remains  unresolved.  Furthermore,  it  is 
not  clear  how  the  consultation  process 
will  be  carried  out  in  order  that  those 
agencies  concerned  with  water  quality 
are  appropriately  involved  in  the 
development  and  implementation  of  the 
proposed  remedial  plan  of  action  at 
areas  of  surface  water  contamination. 

ERP  No.  F-FHW-U(n41-OR. 
Oakland-Shady  Highway/OR-09/ 
Stephens  Street  Widening,  NW  Hooker 
Avenue  to  NE  Alameda  Ave,  Right-of- 
Way  Acquisition,  OR.  Summary:  EPA 
made  no  formal  comments.  EPA 
reviewed  the  Final  EIS  and  found  the 
project  to  be  satisfactory. 

Regulations 

ERP  No.  R-BLM-A51915-00,  Airport 
Leasing  on  Public  Lands,  43  CFR  Part 
2910  (50  FR  33578).  Summary:  Although 
EPA  has  no  objection  to  issuance  of  the 
proposed  rulemaking  (50  CFR  33578),  we 
recommend  two  additions  that  we 
believe  would  assist  in  achieving 
improved  compliance  with  NEPA  when 
public  lands  administered  by  the  Bureau 
of  Land  Management  are  proposed  for 
airport  leasing. 

Dated:  November  5, 1965. 
Allan  Hirach, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  85-26820  Filed  11-7-85;  8:45  am] 
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[EB-FM.-2t21-1] 

Environnwnlsl  knpsct  SlBtoiiiwiItt 

RospoasiWe  Agancy 

Office  of  Federal  Activities,  General 

Information  (202)  382-5073  or  (202)  382- 

5075. 
Availability  of  Environmental  Impact 

Statements  filed  October  28, 1985 

Through  November  1, 1985  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  850472,  Final,  COE,  FL,  Pinellas 
County  Beach  Erosion  Control 
Project,  Pinellas  County,  Due: 
December  9, 1985,  Contact:  Ronnie 
Tapp  (904)  791-1690. 

EIS  No.  850478,  Draft,  COE,  HL  Kahana 
Bay  Light-Draft  Navigation 
Improvements  and  Harbor  of  Refuge 
Development,  Honolulu  County, 
Due:  December  23, 1985,  Contact: 
James  Maragos  (808)  438-2263. 

EIS  No.  850479,  Draft,  FHW,  VA.  VA- 
600  Improvement,  VA-003  t«  VA- 
762,  Smyth  County,  Due:  December 
23, 1965,  Contact:  James  Tumlin 
(804)  771-2371. 

EIS  No.  850480,  Draft,  COE,  CA,  Chfton 
Flood  Control  Plan,  San  Francisco 
River,  Greenlee  County,  Due: 
December  23, 1985,  Contact:  Byrt 
Wammack  (213)  894-5442. 

EIS  No.  850481.  Final.  COE,  DE, 
Wilmington  Harbor  Federal 
Navigation  Project,  Dredged 
Material  Disposal  Area, 
Development  and  Designation,  New 
Castle  County,  Due:  E>ecember  9, 
1985,  Contact:  John  Forren  (215) 
597-4833. 

EIS  No.  850482,  Final.  FHW,  TX,  US  287/ 
Ennis  Bypass  Construction,  US  287 
to  1-45,  Ellis  County,  Due:  December 
9, 1985,  Contact:  William  Hall  (512) 
482-5988. 

mS  No.  850483,  Final,  FHW,  OH.  US  35 
West  Completion,  1-75  to  West  3rd 
Street,  Construction,  Montgomery 
County,  Due:  December  9, 1965, 
Contact:  John  McBee  (614)  469-6896. 

EIS  No.  850484,  Draft,  COE,  CA, 

Marathon  Industrial/Commercial 
Business  Park  Development, 
Permits,  Alameda  County,  Due: 
December  23, 1985,  Contact:  Les 
Tong  (415)  784-8674. 

EIS  No.  850485,  Final,  MMS,  MXC,  AL. 
MS.  TX,  LA,  1986  Central  and 
Western  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  Oil  and 
Gas  Lease  Sale,  Nos.  104  and  105, 
Leasing,  Due:  December  9, 1985, 
Contact:  Joseph  Christopher  (504) 
837-4720. 

EIS  No.  850486,  Draft,  FHW.  IL.  Federal 
Aid  Primary  Rt-412/US  51 


46512 
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Improvement.  Normal  to  Oglesby. 
Due:  Deceml>er  23. 1985.  Contact: 
Jay  Miller  (217)  492-4600. 

EIS  No.  850487.  Final.  BPA.  ID.  Fall 
River-Lower  Valley  Transmission 
System  Reinforcement.  Stability 
and  Reliability,  Due:  December  9. 
1985,  Contact:  Anthony  Morrell 
(503)  230-5136. 

EIS  No.  850488.  Final,  USAF,  GA. 
Winnersville  Air-to-Surface 
Weapons  Range.  Construction  and 
Operation,  near  Moody  AFB  for 
Primary  Use  of  the  347  Tactical 
Fighter  Wing.  Lanier  and  Lowndes 
Counties.  Due:  December  9. 1985. 
Contact:  Alton  Chavis  (804)  764- 
4430. 

EIS  No.  850489.  Draft.  BLM.  WY.  Lander 
Resource  Area,  Resource 
Management  Plan.  Due:  February  4, 
1986.  Contact:  Jack  Kelly  (307)  352- 
7822. 

Amended  Notice 

EIS  No.  850459.  Draft.  BIA.  NM.  Ojo 
34SkV  Transmission  Line  Extension 
and  Substation  Construction, 
Approval  and  Righl-of-Way  Grants. 
Due:  January  2. 1986.  Published  FR 
10-25-85 — Filing  date  reestablished. 
Dated:  November  5. 1985. 

Allan  Hindi. 

Director.  Office  of  Federal  Activities. 

(FR  Doc  8&-26819  Filed  ll-7-«5: 8:45  am] 
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[OPP-66106C;  FRn.-2916-7] 

Dibroinochloropropane;  Denial  of  Uee 
of  Existing  Stocks 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTKHt  Notice  of  Decision  on  Use  of 
Existing  Stocks. 


SOMMAIIY:  The  EPA  has  determined  use 
of  existing  stocks  of 
dibromochloropropane  (DBCP)  for 
Hawaiian  pineaple  culture  will  be 
prohibited. 

F0«  FURTHER  INFORMATIOM  CONTACT:  By 

mail:  Bettty  Shackleford.  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
D.a  20460.  Telephone  number  (703-557- 
5488). 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  Notice  of  Intent  to  Cancel, 
published  in  the  Federal  Rej^ter  of 
January  9, 1985  (50  FR  1122),  EPA 
cancelled  the  remaining  registration  for 
the  use  of  DBCP  as  a  soil  fumigant  in 
Hawaiian  pineapple  culture.  That  Notice 


created  a  procedure  for  persons  to  apply 
to  use  existing  stocks  of  DBCP  in 
Hawaii.  The  Notice  also  established  a 
DBCP  Use  Panel,  consisting  of  a  voting 
representative  from  EPA  and  a  voting 
representative  from  the  State  of  Hawaii, 
to  review  applications  and  to  make  a 
determination  on  the  use  of  existing 
stocks  of  DBCP  on  Maui.  Hawaii.  Each 
member  of  the  panel  was  given  the 
power  to  veto  use  on  any  or  all  fields. 

Notice  of  a  public  information- 
gathering  meeting  to  be  conducted  by 
the  Use  Panel  on  Maui  was  published  in 
the  Federal  Register  of  March  5. 1985  (50 
FR8782). 

The  public  inf^-^rmation-gathering 
meeting  was  convened  on  March  20. 
1985,  to  hear  comments  on  applications 
by  Maui  Pineapple  Company  to  use 
DBCP  on  Maui.  Additional  written 
conunent  was  invited  through  March  28, 
1985.  Following  the  close  of  the 
comment  period  the  Panel  members 
conferred. 

n.  Decision  of  tlie  Use  Panel 

By  letter  dated  April  25. 1985, 
Hawaii's  voting  member  on  the  Use 
Panel  informed  the  Agency  of  the 
decision  to  veto  all  use  of  existing 
stocks  of  DBCP  on  Maui,  Hawaii. 
Therefore,  in  accordance  with  the 
procedures  set  out  in  the  January  9, 1985 
Notice  of  Intent  to  Cancel,  the  veto  of 
the  State  of  Hawaii  representative  on 
the  DBCP  Use  Panel  is  accepted  by  the 
Agency.  The  effect  of  this  decision  is  to 
prohibit  use  of  any  existing  stocksof 
DBCP  for  Hawaiian  pineapple  culture. 

m.  Older 

Use  of  existing  stocks  of  DBCP  for 
pineapple  culture  in  Hawaii  is 
prohibited.  This  action  finalizes  the 
January  9. 1985  prohibition  against  use 
of  DBCP  (50  FR  1122)  pursuant  to  sec.  6 
of  FIFRA.  Existing  stocks  which  are  not 
exported  must  be  disposed  of  in  a 
manner  consistent  with  the  labeling  and 
prescribed  by  regulation  pursuant  to  the 
Resource  Conservation  and  Recovery 
Act.  Persons  responsible  for  disposal  Qf 
exisitng  stocks  of  DBCP  may  contact  the 
EPA  office  in  their  region  for  specific 
disposal  instructions  or  must  notify  the 
EPA  prior  to  exporting  existing  DBCP 
stocks.  The  EPA  will  notify  foreign 
govenunents  and  appropriate 
international  agencies  of  this  final 
determination  on  the  use  of  existing 
stocks  of  DBCP  through  issuance  of  a 
FIFRA  section  17(b)  notice.  Any  stocks 
intended  for  export  must  comply  with 
the  provisions  of  FIFRA  section  17(a). 


Dated:  October  23, 1985. 
|ohn  A.  Moon. 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

|FR  Doc.  85-28817  Filed  11-7-85;  8:45  am] 
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[OPTS-59739;  TSH-FRL  2921-4] 

Certain  Ctiemicals  Premanufacture 
Notices 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
seven  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Period: 

Y  86-19— November  19. 1985: 

Y  88-20.  86-21,  86-22,  86-23.  86-24  and 
86-25— November  20, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-611,  401  M  St., 
SW.,  Washington.  DC  20460.  (202-382- 
3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8.00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  86-19 

Manufacturer.  C  J.  Osbom  Chemicals. 
Inc. 

Chemical.  (G)  Silicone  modified 
alkyd. 
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Uae/ Production.  {S)  Clear  and 
pigmented  finishes.  Prod,  range. 
Confidential. 

Toxicity  Data,  no  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  1  V&  hrs/da,  up 
to  6  da/yr. 

Environmental  ReJease/Disposal  No 
release. 

Y8S-«I 

Importer.  Urethane  Concepts.  Inc. 
Division  of  Veico  Enterprises  Ltd. 

Chemical.  (G)  Ethylene  oxide — 
propylene  copolymer  triol  ether. 

Use/Import.  (S)  Industrial  polyol 
component  in  flexible  polyurethane 
foam.  Import  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10^-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y86-21 

Importer.  Urethane  Concepts,  Inc. 
Division  of  VeIco  Enterprises  Ltd. 

Chemical.  (G)  Prt^yiene  oxide — 
propylene  copolymer  triol  ether. 

Use/Import.  (S)  Industrial  polyol 
component  in  flexible  polyurediane 
foam  and  in  the  manfuacture  of 
polyiirethane  elastomers.  Import  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y86-22 

Importer.  Urethane  Concepts,  Inc. 
Division  of  Velco  Enterprises  Ltd. 

Chemical  (G)  Polyethylene — 
Polypropylene  glycol. 

Use/Import.  (S)  Industrial  polycri 
component  in  the  manufacturing  of 
polyurethane  elastomers,  import  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y86-23 

Importer.  Urethane  Concepts,  Inc. 
Division  of  Velco  Enterprises  Ltd. 

Chemical.  (G)  Polypropylene  glycol 
with  pentaerythritol. 

Use/Import.  [S]  Industrial  polyol 
component  in  rigid  polyurethane  foam. 
Import  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 


Environmental  Release/Disposal.  No 
data  submitted. 

Y86-24 

lay/otter.  Urethane  Concepts,  Inc. 
Division  of  Velco  Enterprises  Ltd. 

Chemical.  (GJ  Polypropylene  oxide 
triol  ether. 

Uae/ImporL  (S)  Industrial  polyol 
component  for  the  manufacture  of 
polyurethane  elastomers.  Import  range. 
ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10-50  workers,  up  to  8  hrs/da,  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

YM-25 

Importer.  Urethane  Concepts,  Inc. 
Division  of  Velco  Enterprises  Ltd. 

Chemical.  (G)  Amine  containing 
polyether  polyol. 

Use/Import  (S)  Industrial  polyol 
component  in  flexible  polyurethane 
foam.  Import  range.  ConfidentiaL 

Toxicity  Data.  No  data  sul»nltted. 

Exposure.  Processing:  dermal  a  total 
of  10-50  workers,  up  to  8  hrs/da.  up  to 
240  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  4, 1985. 

DeniseDevoe, 

Acting  Director.  Information  Management 
Division. 

(FR  Doc.  85-26710  Filed  11-7-85;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Logistics  Forwarding  Co.,  Inc.,  et  al.; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
conununicate  with  the  Director.  Bureau 
of  Tariffs,  Federal  Maritime 
Conunission,  Washington,  D.C  20573. 

Logistics  Forwarding  Company,  Inc., 
16643  Jacintoport  Blvd.,  P.O.  Box 
96555,  Houston,  TX  77213;  Officers: 
Richard  J.  Todd,  President/Director,  T. 
H.  Kenney,  Vice  President,  Willa 
Alquest,  Vice  I^resident,  George  H. 
Grayson,  Vice  President; 

Global  Transportation  Services,  Inc.,  185 
So.  Holgate  Street,  #2,  Seattle,  WA 


98134:  Officers:  Keith  S.  Lake, 
President/Director,  Solly ).  Flngerman, 
Secretary /Treasurer/Director,  Alan  ]. 
Verpy,  Vice  President/Director 

Leslie  Enterprises.  Inc  1123  Wllso 
Drive,  Baltimore.  MD  21223;  Officers: 
Maxine  Russell,  President,  Genevieve 
Szczepanik,  Vice  President; 

Benjamin  Guerrero,  10912  Ceres  Avenue, 
Whittier,  CA  90604: 

Surya  P.  Dhami)a,  4512  Donalbain 
Circle,  Fremont,  CA  94536. 

By  the  Federal  Maritime  Commission. 

Dated:  November  4, 1985. 
Bruce  A.  Dombrowsld, 
Acting  Secretary. 
(FR  Doc.  85-28672  Filed  11-7-86;  6:46  amj 
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DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

umce  Of  me  secreiafy 

Agency  Forms  Sutxnttled  to  ttie  Office 
of  Manegement  and  Budget  for 


Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  O^ice  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  1, 
1985. 

Public  Health  Service 

Centers  for  Disease  Control 

Subject:  0-Dianisidine  and  O-Tolidine 

Dye  Worker  Exposure  Study — 

Extension  (0920-0159) 
Respondents:  Individuals  or  households, 

businesses  or  other  for-profit 

institutions 

Health  Resources  and  Services 
Administration 

Subject:  Health  Professions  Student 
Loan  and  Nursing  Student  Programs- 
Administrative  Requirements 
(forms)— Extension  (0915-0044) 

Respondents:  Individuals  or  households, 
non-profit  institutions 

OMB  Desk  Officer.  Fay  S.  ludicello 

Office  of  the  Assistant  Secwtaiy  for  . 
Health  -  ,  | 

Subject:  Linked  Telephone  Survey 

Study— New 
Respondents:  Individuals  or  households 


46514  Federal  Register  /  Vol.  sq  No.  217  /  Friday.  November  8.  1985  /  Noticet 


Food  and  Drag  Administration 

Subject:  Reporting  and  Recordlceeping 
Requirements  for  L.ow-Acid  and 
Acidified  Canned  Food  IVocessors — 
Reinstatement  (0910-0036) 

Respondents:  Businesses  or  otlier  for- 
proHt  institutions 

Subject:  Reclassification  Petitions  for 
Medical  Devices — Extension  (0910- 
0138) 

Respondents:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations 

Subject:  Labeling  of  Imitation  Foods — 
Existing  Collection 

Respondents:  Businesses  or  other  for- 
profit  institutions 

Subject:  Cholesterol.  Fat  and  Fatty 
Acids  Labeling— Existing  Collection 

Respondents:  Businesses  or  other  for- 
profit  institutions 

OMB  Desk  Officer  Bruce  Artim 

Social  Security  Administration 

Subject:  1986  CPS  Survey  of  Child 

Support  and  Alimony — Reinstatement 

(0960-0365) 
Respondents:  Individuals  or  households 
Subject:  State  Agency  Budget  Request 

for  SSA  Disability  Program-SSA-870— 

Existing  Collection 
Respondents:  State/local  governments 
Subject:  Federal  Annual  Magnetic  Tape 

Reporting  (Request  for  Authorization)- 

SSA-2478.  SSA-2479.  SSA-2480.  SSA- 

2481.  SSA-2482— Extension  (0960- 

0307) 
Respondents:  State/local  govemmenfs. 

businesses  or  other  for-profit 

institutions 
OMB  Desk  Officer  Judy  A.  Mcintosh 

Office  of  the  Secretary 

Subject:  Awareness  of  and  Attitudes 
About  Selected  Types  of  Health 
Products — New 
Respondents:  Individuals 
Subject:  45  CFR  95.600  State  Requests 
for  HHS  Approval  of  Federal 
Financial  Participation  in  the  Cost  of 
ADP  Systems.  Equipment  and 
Services — Extension  (0990-0058) 
Respondents:  States 
OMB  Desk  Officer  Judy  A.  Mcintosh 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington. 
D.C.  20503.  ATTN:  (name  of  OMB  Desk 
Officer). 


Dated:  November  4, 1985. 

K.  JaoquattiM  Holz, 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 

[PR  Doc  85-28768  Filed  11-07-85:  &-45  am] 
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Statement  of  Organization,  Functions 
and  Delegations  of  Auttwrtty;  Office  of 
Assistant  Secretary  for  Personnel 
Administration 

Part  A  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  covers  the  Office  of  the 
Secretary.  Chapter  AH  of  Part  A,  which 
was  lastly  published  at  50  FR  20850  on 
May  20, 1985.  is  amended  to  reflect  an 
organizational  change  in  the  Office  of 
the  Assistant  Secretary  for  Personnel 
Administration.  That  change  removes 
Personnel  Operations  Group  B  from  the 
Division  of  Personnel  and  Payroll 
Operations  and  places  it  under  the 
Office  of  Personnel  Operations. 
Personnel  Operations  Group  B  provides 
personnel  services  exclusively  for  the 
Office  of  the  Inspector  General. 

The  following  changes  to  Chapter  AH 
effect  this  organizational  change: 

1.  Under  section  AH.ao,  delete  the 
functional  statement  for  the  Division  of 
Personnel  and  Payroll  Operations  (at 
Cl)  and  replace  it  with  the  following: 

1.  Division  of  Personnel  and  Payroll 
Operations.  Provides  secondary 
personnel  policy  for  the  Office  of  the 
Secretary,  the  Office  of  Human 
Development  Services  and  the  Offices  of 
Community  Services.  Except  for  the 
Office  of  Inspector  General,  also 
provides  headquarters  managers  in 
those  organizations  with  advice  and 
assistance  in  their  personnel 
management  activities  including  work 
force  planning,  recruitment,  selection, 
position  management  performance 
management,  incentive  awards, 
employee  relations  and  labor 
management  relations,  and  provides 
personnel  administrative  services  for 
the  Headquarters  components  of  those 
organizations.  Personnel  administrative 
services  include  the  excercise  of 
appointing  authority,  position 
classifications,  awards  authorization, 
training  authorization  and  personnel 
action  processing  and  recordkeeping. 
Administers  the  Department's 
centralized  payroll  system,  performs 
payroll  accounting  functions,  and 
maintains  records  related  to  pay  and 
leave. 

2.  Under  section  AH.20,  add  at  C5  the 
following  functional  statement  for 
Personnel  Operations  Group  B: 


5.  Personnel  Operations  Group  B. 
Provides  managers  in  the  Office  of  the 
Inspector  General  with  advice  and 
assistance  in  their  personnel 
management  activities  including  work 
force  planning,  recruitment,  selection, 
position  management,  performance 
management,  incentive  awards,  and 
employee  relations.  Also  provides 
personnel  administrative  services  for 
the  Office  of  the  Inspector  General 
headquarters  and  professional  staff  in 
the  field.  These  services  include  the 
exercise  of  appointing  authority, 
position  classification,  awards 
authorization,  and  personnel  action 
processing  and  recordkeeping. 

Dated:  October  30, 1985. 

John ).  O'Shanghnessy, 

Assistant  Secretary  for  Management  and 
Budget 

[FR  Doa  85-26704  Filed  11-7-85;  8:45  am] 
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Stetement  of  Organization,  Functions 
and  Delegations  of  Auttwrtty;  Social 
Security  Administration 

Part  S  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS) 
covers  the  Social  Security 
Administration  (SSA). 

Notice  is  given  that  Chapter  SU.  as 
published  in  the  Federal  Register  on 
January  4, 1983  and  amended  on  August 
15. 1983;  May  18, 1984;  October  17, 1984 
and  September  3, 1985,  is  amended  to 
eliminate  one  division-level  component 
and  combine  two  other  division-level 
components. 

This  consolidation  of  two  divisions, 
which  provides  programmatic  support 
for  the  Supplemental  Security  Income 
(SSI)  program,  will  improve 
organizational  effectiveness  by  merging 
all  SSI  programming  and  support 
functions  into  one  new  organization — 
The  Division  of  SSI  Systems,  which 
reports  to  the  Director  of  the  Office  of 
Programmatic  Systems.  The  Division  of 
Systems  Management  and  Technical 
Support  fs  abolished. 

The  new  material  and  changes  are  as 
follows: 

Section  SU.IO    The  Off  ice  of  Systems 
Integration— (Organization): 

G.  The  Office  of  Programmatic 
Systems  (SUF). 

Delete: 

4.  The  Division  of  SSI  Claims  and 
Postentitlement  Systems  {SUF4). 

5.  The  Division  of  SSI  Contact, 
Control  and  Accounting  Systems  (SUFS). 
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6.  The  Division  of  Systems 
Management  and  Technical  Support 
(SUF8). 

Add: 

7.  The  Division  of  SSI  Systems  (SUF7). 
Section  SU^    The  Office  of  System 

Integration — (Functions): 
G.  The  Office  of  Programmatic 

Systems  (SUF). 
Delete: 

4.  The  Division  of  SSI  Claims  and 
Postentitlement  Systems  {SUF4). 

5.  The  Division  of  SSI  Contact, 
Control  and  Accounting  Systems  (SUF5). 

6.  The  Division  of  Systems 
Management  and  Technical  Support 
(SlJF6). 

Add: 

7.  The  Division  of  SSI  Systems  (SUF7). 

a.  Provides  the  systems  analysis, 
design,  programming  and  testing 
necessary  to  develop  and  maintain 
current,  new  and  redesigned  systems  in 
response  to  approved  user  system 
requirements  for  SSI  claims  and 
postentitlement  transaction  processing 
as  well  as  a  variety  of  supporting 
applications.  These  systems:  edit 
incoming  new  records  and  transactions: 
maintain  and  revise  the  SSI  master  file 
to  reflect  changes;  compute  both  Federal 
SSI  benefit  and  State  supplementary 
payments  and  produce  payment 
information  for  the  Treasury 
Department;  account  for  disbursement 
of  Federal  and  State  funds;  prepare 
recipient  notices  of  claims  decisions  and 
changes  in  status  and  payment;  identify 
and  control  overpayment  activity;  select 
and  control  cases  requiring 
redetermination;  exchange  data  with 
Government  record  systems  to  verify 
recipient  income;  generate  data  for  State 
use  in  determining  supplementation 
amounts  and  Medicaid  eligibility; 
provide  record  query  and  response 
capability;  control  folder  location  and 
movement;  produce  statistical, 
management  and  actuarial  data  as 
needed  and  control  exception 
processing  and  diary  control 
mechanisms. 

b.  Translates  user  requirements,  as 
approved  by  the  Office  of  System 
Requirements  (OSR),  into  detailed 
design,  development  and  testing 
activities  and  system  documentation  for 
current,  new  or  redesigned  system. 

c.  ConductH  liaison  with  other  SSA 
components  and  Federal  and  State 
agencies  to  determine  the  feasibility, 
and  to  plan  the  development,  of  SSA 
claims,  transaction  and  support  systems. 

d.  Provides  OSR,  the  Associate 
Commissioner  for  System  Integration 
and  other  SSI  offices,  as  appropriate, 
with  a  technical  assessment  of  the  effect 
of  legislative,  administrative  and 


systems  modernization  proposals  on 
existing  SSI  claims,  transaction  and 
support  system  applications. 

Dated:  November  4. 1965. 
Arthur  F.  Simeimeyer, 
Acting  Deputy  Commiaaioner  for  Systems. 
(FR  Doc  85-28685  Filed  11-7-85:  8:45  am) 
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statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Office  of 
Child  Support  Enforcement 

Part  X  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS) 
covers  the  Office  of  Child  Support 
Enforcement  (OCSE).  The  statement 
was  last  published  in  the  Federal 
Re^ster  on  April  17, 1980  (45  FR  28136). 
Notice  is  given  that  the  statement  is 
being  amended  to  reflect  changes  in 
functional  responsibilities  for  the 
Program  Operations  Division,  Policy  and 
Planning  Division  and  the  Information 
and  Management  Systems  Division.  In 
addition,  notice  is  given  that  the 
Standard  Administrative  Codes  (SAC) 
for  the  Program  Operations  Division  is 
being  corrected  from  XWO  to  XWH  to 
reflect  proper  designation.  The 
statement  should  be  revised  as  follows 
to  include  these  changes: 

1.  In  subsection  XW.IOE,  change 
(XWO)  to  (XWH). 

2.  In  Section  XW.20,  replace 
subsections  E,  F  and  G  with  the 
following: 

E.  Program  Operations  Division 
(XWH): 

Provides  information  and  guidance  to 
States  and  regional  offices  (ROs)  on 
program  operations  and  management; 
coordinates  and  conducts  programmatic 
and  management  reviews  of  States; 
provides  technical  guidance  to  States 
and  ROs  on  program  operations; 
provides  a  variety  of  management 
consulting  services  to  State  Child 
Support  &iforcement  agencies;  develops 
and  publishes  a  variety  of  information 
and  guides  on  effective  program  and 
management  techniques;  operates  an 
information  exchange  service 
responding  to  State  requests  for  service; 
directs  contracts  providing  training  and 
technical  assistance  in  support  of  child 
support  enforcement  activities; 
coordinates  the  collection,  analysis  and 
maintenance  of  information  on 
operational  aspects  of  child  support 
enforcement  programs  nationwide. 

F.  Policy  and  Planning  Division 
(XWP): 

Provides  technical  assistance  and 
policy  guidance  to  States  in  developing. 


managing  and  operating  their  programs 
effectively  and  according  to  the  rules  of 
Federal  law  and  promotes  initiatives  for 
program  improvement.  Develops  and 
evaluates  long  range  plans  and 
objectives  for  the  program.  Develops 
and  monitors  child  support  research  and 
demonstration  projects  and  evaluation 
studies  and  provides  interstate  grants 
management  function.  Develops  and 
monitors  regulations  and  policies,  and 
provides  interpretations  and  guidance. 
Develops,  coordinates,  and  reviews  all 
legislative  proposals  related  to  the  CSE 
program  and  drafts  legislative  language. 
Develops  procedures  for  review  and 
approval  of  State  plans  and  prepares 
State  Plan  Characteristics  publication. 
Assists  States  in  entering  agreements 
with  HHS  to  use  the  Federal  Parent 
Locator  Service  in  parental  kidnapping 
and  child  custody  cases.  Prepares  and 
publishes  OCSE's  Annual  Report  to 
Congress.  Provides  analyses  of 
statistical,  financial  and  trend  data  to 
evaluate  the  budgetary  and 
programmatic  impact  of  legislative  and 
regulatory  changes  on  State  programs 
and  provides  data  analyses  in  support  of 
5-year  budget  projections. 

G.  Information  and  Management 
Systems  Division  (XWS): 

Operates  the  Federal  Parent  Locator 
Service  as  required  by  section  452(a)(9) 
of  the  Act  to  obtain  address  information 
from  Federal  agencies  such  as  the 
Internal  Revenue  Service  and  the  Social 
Security  Administration  for  the  purpose 
of  locating  absent  parents  to  enforce 
child  support  obligations  as  described 
under  section  453  of  the  Act  and  in 
connection  with  the  enforcement  or 
determination  of  child  custody  and  in 
cases  of  parental  kidnapping  of  a  child 
as  described  in  section  463  of  the  Act 
Develops  and  assists  in  the  planning 
and  installation  of  automated  systems 
for  program  use  by  the  States;  provides 
consulting  services  and  technical 
assistance  to  States  on  Advance 
Planning  DocumenU  (APD)  for  90 
percent  Federal  financial  participation. 
Reviews,  evaluates  and  approves 
requests  for  Federal  matching  funds  for 
automated  State/local  Child  Support 
Enforcement  Systems;  conducts  periodic 
reviews  of  State  ADP  installations; 
establishes  and  maintains  ADP 
standards  for  the  States.  Provides 
computer  services,  automated  systems 
design,  development  and  maintenance 
services  to  OCSE,  operates  the  Federal 
Tax  Refund  Offset  System,  and  in 
conjunction  with  other  OCSE  users,  Uie 
OCSE  Management  Information  System. 
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Datmi:  October  90. 1985. 
Mmjbnk  M*  HocUVi 
Secretary  of  Health  and  Huawn  Services. 
(FR  Doc.  85^28703  Filed  11-7-85: 8:45  am) 
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Control 


DivWon  of  Immunization;  Impadlmants 
to  Maaalaa  Elimination  From  tha 
Unltod  Stataa;  Opan  Moating 

The  Division  of  Immunization,  Centers 
for  Prevention  Services  (CPS),  Centers 
for  Disease  Control  (CDC).  Atlanta. 
Georgia,  will  sponsor  a  meeting  to 
discuss  impediments  to  measles 
elimination  from  the  United  States. 

The  meeting  will  be  open  to  the  public 
for  observation  and  participation, 
limited  only  by  the  space  available. 

Date:  Novsmber  13-14. 1985. 

Time:  8^  ajii.-S:0O  p^m. 

Ptace:  Centers  £or  Dtseaae  CoatroL  Room 
207.  BuUding  1. 1000  Clifton  Road.  N.E.. 
AUanta.  Grargia  30333L 

Additional  information  may  be 
obtained  frooi:  Walter  A.  Orenstein. 
KLD.,  Chief.  Surveillance,  Investigations, 
and  Research  Branch.  Division  of 
immunization.  CPS.  CDC,  1600  Clifton 
Road.  ME.  Atlanta.  Georgia  30333. 
Telephones:  FTS:  236-18ea  Commercial: 
(404)  329-18ea 

Dated:  November  4. 198S. 
ElvinHayer. 

Associate  Director  far  Policy  Coordination, 
Centers  for  Disease  Control. 
(FR  Doc  85-Z8686  Filed  11-7-85;  8:45  am] 
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FOodantI  Onig  AdrnMatratton 
[Docket  Na  80IMW12:  DESI  10826] 

Dniga  tar  Human  Use;  Drug  Efficacy 
Study  Impteaieiitatluii,  Certain  Topical 
AntHnfedlvo  Drag  Moduct; 
WWKlraaral  of  Approval  of  Haw  Drug 
Appacanon 

Correction 

In  FR  Doc  85-28207  beginning  on  page 
45873  in  the  issue  of  Monday.  November 
4, 1965.  malce  the  following  correction: 

On  page  45874.  first  column,  last  line 
of  the  last  paragraph,  "laivful"  should 
have  read  "unlatv^L" 

BHXSMCOOC 


National  Inatitutea  of  Health 

Advlaory  Commmae  to  tlw  Oirecton 
NIH;  Meeting 

Puvsuaat  to  Pub.  L  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 


Advisory  Committee  to  the  Dii«ctor. 
NIH,  on  December  16, 1965,  at^ 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  The  meeting  will  take 
place  from  9:00  a.m.  to  approximately 
3:30  pun.  in  Building  31.  Conference 
Room  la  C  Wing.  The  meeting  will  be 
open  to  die  public. 

The  meeting  will  focus  on  a  general 
discussion  of  biomedical  research 
instrumentation.  Specific  topics  to  be 
addressed  are:  biomedical  research 
instrumentation  as  an  NIH  concern,  ttie 
current  instrumentation  deficit  and 
future  needs,  maintaining  current 
iastruraent  capability,  instrumentation 
support,  and  NIH  initiatives  for 
instrumentation  support 

The  Acting  Executive  Secretary,  Kurt 
HabeL  National  Institutes  of  Health. 
Shannon  Building.  Room  137,  Bethesda. 
Maryland  208B2.  (301)  496-3152,  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information. 

Dated:  November  4. 1985. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  85-26691  FUed  11-7-BS:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

New  Mexico;  El  Paao  Electric  345  kV. 
SpringervlBe  to  Doming;  Tranamlaalon 
UneProlect 

AOENCt:  Bureaa  of  Land  Management 
(BLM),  Department  of  the  Interior. 
ACTKM:  Reopening  of  the  comment 
period  on  the  Proposed  Management 
Frameworic  Plan  Amendment/Final 
Environmental  Impact  Statement 
(MEPA/OS)  for  30  days  from  November 
12  to  December  12, 1965.  and  Notice  of 
Intent  to  Prepare  a  Supplement  Final. 

SUatMAirr  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1909,  and  provisions  of  the 
planning  regulations  the  BLM  released  a 
Proposed  MFPA/Final  EIS  for  the 
proposed  El  Paso  Electric  345  kV  Right- 
of-Way,  Springerville  to  Deming, 
Transmission  Line  Project  on  July  31. 
1965.  During  the  30-day  protest  period 
for  the  plan,  BLM  received  protests  on 
the  segment  of  the  proposed 
transmission  line  route  addressed  in  the 
Final  EIS  as  the  Monticello  modification 
and  the  Horsa  brings  modification. 
Based  on  protests  to  the  proposed 
plan  decision  filed  pursuant  to  43  CFR 
16105-2,  the  State  Director  has  (Voided 
to  reopen  the  comment  period  on  the 


Final  MFPA/BIS  and  reconsider  the 
profKised  plan  daciaion  pursuant  to  48  - 
CFR  1610.2.  The  purpose  of  the  30-day 
comment  period  is  to  provide  the  pubKc 
with  additional  opportunity  to  respond 
to  the  Monticeflo  and  Horse  Springs'  - 
modifications  evaluated  in  the  FEIS.  fai 
addition,  this  30-day  comment  period 
will  allow  the  public  to  recommend 
potential  mitigation  measures  to  the 
BLM.  Public  comments  will  be 
addressed  in  a  supplemental  Proposed 
MFPA/Final  EIS  to  be  published 
following  the  30-dBy  comment  period. 
Publication  of  the  Notice  of  Availability 
of  the  Supplemental  Final  EIS  by  the 
Environmental  Protection  Agency  (EPA) 
in  the  Federal  Ragistar  will  initiate  a 
subsequent  30-day  protest  period  before 
a  final  Record  of  Decision  is  prepared. 
DATC:  Coomients  must  be  mailed  by 
December  12. 1965. 

AOORESS:  Comments  should  tie  sent  to: 
Bureau  of  Land  Management  fuan 
Padilla.  Team  Leader.  1800  Marquess. 
Las  Cnioes,  New  Mexico  88005. 
RM  FURniEN  INPOMUTION  CONTACT: 

Juan  Padilla.  Bureau  of  Land 
Management  Las  Croces  District  Office. 
1600  Marquess,  Las  Cnices,  New  Mexico 
88005,  (505)  52&-8228  or  FTS  471-8312. 

Dated  November  4. 1985. 
RidM(dN.wyaaB, 
Acting  State  Director. 
(FR  Doc  85-24746  Filed  11-7-85;  8:45  am) 
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Wyoming;  Propoaed  Delnatatement  of 
Terminated  OM  and  Qaa  Leaae 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat  2482-2466.  and 
Regulation  43  CFR  3106.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-82140  for  lands  in 
Fremont  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5X0  per  acre,  or  fraction 
thereoL  per  year  and  16%  percent 
respectively. 

The  lessee  has  paid  the  required 
$500J»  administi^tive  fee  amd  $106.25 
to  reimburse  the  Department  for  the  cost 
of  this  Fedacal  Register  notice.  The 
lessee  has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
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Management  is  proposing  to  reinstate 

lease  W-02140  effective  February  1. 

1985.  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Frad  OTttral. 

Acting  Chief,  Leasing  Section. 

(FR  Doc  85-2865  Filed  11-7-85;  8:45  am] 


Minerala  Management  Service 

OH  and  Gaa  and  Sulphur  Operationa  in 
the  Outer  Continental  Shelf;  Exxon 
Co^U.&A. 

AOENCV:  Minerals  Management  Service. 
Department  of  the  Interior. 

ACTKMC  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document. 

SUMMARV:  This  Notice  announces  that 
Exxon  Company,  U.S.A.  Unit  Operator 
of  the  South  Timbalier  Block  54  Federal 
Unit  Agreement  No.  14-08-0001-3444. 
submitted  on  October  7, 19B5,  a 
proposed  Development  Operations 
Coordination  Document  describing  the 
activities  it  proposes  to  conduct  on  the 
South  Timbalier  Block  54  Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Mineral's  Management  Service 
is  considering  approvalof  the  plan  and 
that  it  is  available  for  public  review  at 
the  ofTioes  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd.,  Room  147,  Metairie,  Louisiana 
70002.  I 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Records 
Management  Section.  Room  143.  open 
weekdays  9«)  a.m.  to  3:30  p.m..  3301  N. 
Causeway  Blvd.,  Metairie,  Louisiana 
70002,  phone  (504)  83&-0519. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  S  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 


Dated:  October  28, 1985. 
|ohn  L  Raoldn. 

Regional  Director.  Gulf  of  Mexico  CX^ 
Region. 

(FR  Doc  85-26674  Filed  11-7-65: 6:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Intent  to  Engage  In 
Compenaated  intercorporate  Hauling 
Operationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

Evergreen  International  Aviation,  Inc. — 
Incorporated  in  the  state  of  Oregon 

2.  Wholly  Owned  Subsidiaries: 

Evergreen  International  Airlines.  Inc. — 

Incorporated  in  the  state  of  Oregon 
Evergreen  Helicopters,  In&^ 

Incorporated  in  the  state  of  Oregon 
Evergreen  Aircraft  Sales  &  Leasing  Co., 

Inc. — ^Incorporated  in  the  state  of 

Oregon 

Statmaf 
incotpomtion 

1.  Parent  corporation  and 
address  of  principal  office. 
George    Weston    Limited.   22    (Canada). 
St.  Clair  Avenue  E..  Suite 
202,       Toronto,       Ontaria 
Canada.  M4T  2S3. 

2.  Wholly-owned  subsidiaries 
which  would  participate  in 
the  operations  and  the  ad- 
dress of  their  respective 
principal  onice. 

(a)  Eddy  Paper  Company  Lim-    Ontario 
ited,  P.O.  Box  3521.  Station,        (Canada). 
Ottawa.  Ontario.  KlY  4LS. 

(b)  E.  B.  Eddy  Forest  Products    Ontario 
Ltd..  P.O  Box  3521.  Station        (Canada). 
C,    Ottawa.    Ontario.    KlY 

4L5. 

(c)  Sailrail  Enterprises  Limit-    Ontario 
ed,   317A  Bradwick  Drive,        (Canada). 
Concord,  Ontario.  L4K  IBl. 

(d)  Eastern  Fine  Paper,  inc.    (Maine). 
P.O.    Box    129.    517    South 

Maine,      Brewer,      Maine, 
U.S.A.  04412. 

(e)  Diversifled  Research  Lab-    Ontario 
oratories  Ltd.,  1047  Yonge       (Canada). 
Street,     Toronto,     Ontario. 
M4W2L3. 

(f)  George  Weston  Properties    Ontario 
Ltd,    22   St.   Clair   Avenue        (Canada). 
East,   Suite   1901.   Toronto. 

Ontario.  M4T  287. 

(g)  Weston  Bakeries  Limited,    Ontario 

22  St.  Clair  Avenue   East,        (Canada). 
Suite  301.  Toronto,  Ontario. 
M4T  2S3. 


(h)  Ready-Bake  Division, 
Weston  Bakeries  Ijmited, 
580  Victoria  Street  North. 
Kitchener.  Ontario.  N2H 
5GZ 

(i)  McCarthy  Milling  Limited. 
1770  Barbertown  Road, 
Mississauga.  Ontario.  L5M 
2M5. 

(j)  Soo  Line  Mills  Limited.  7 
Higgins  Avenue,  Winnipeg. 
Manitoba.  R3B  OAl. 

(k)  Stroehmann  Bakeries  Inc. 
P.O.  Box  848,  Williamsport 
P.A..  17703-0648. 

(I)  InterBake  Food  Limited,  33 
Connell  Court,  Toronto,  On- 
tario. M&Z  1E9. 

(m)  InterBake  Foods  Inc,  900 
Terminal  Place,  P.O.  Box 
27487,  Richmond,  Virginia 
23261. 

(n)  Certi-Fresh  Foods,  Inc, 
13055  E.  Molette  Street. 
Santa  Fe  Springs,  California 
9067a 

(o)  William  Neilson  Ltd..  277 
Gladstone  Avenue,  Toron- 
to, Ontario.  M6)  3L9. 

(p)  Bowes  Co.  Ltd.,  75  Vickers 
Road,  Toronto,  Ontario. 
M9BeB8. 

(q)  Chocolate  Products  Com 
Ltd.  335  Judson  Street.  To- 
ronto, Ontario.  M8Z  SPl. 

(r)  McNair  Products  Co.  Ltd.. 
175  The  West  Mall,  Etoki- 
coke,  Ontario.  M9C  1C2. 

(s)  Rose  h  Laflamme  Ca  Ltd^ 
300  rue  St.  (acques,  La- 
I^airie,  Quebec  LSR  1G6. 

(t)  Watt  ft  Scott  Inc.,  CP.  63. 
St.  Laurent,  Quebec  H4L 
4V4. 

(u)  Jonespac  Limited,  1199 
Sanford  Street  Winnipeg. 
Manitoba.  R3E  3A1. 


SlOlUMof 

incoiporalion 

Ontario 
(Canada). 


Ontario 
(Canada). 


Ontario 
(Canada). 

Ontario 
(Canada). 

Ontario 
(Canada). 

Ontario 
(Canada). 


Ontario 
(Canada). 


Ontario 
(Canada). 

Ontario 
(Canada). 

Ontario 
(Canada). 

Ontario 
(Canada). 

Ontario 
(Canada). 

Ontario 
(Canada). 

Ontario 
(Canada). 


James  H.  Bayne, 

Secretary. 

[FR  Doc.  85-26694  Piled  11-7-65;  8:45  am] 
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(Docket  No.  AB-12  (Sub-No.  M)] 

Soutftem  Pacific  Tranaportation  Co^ 
AlMndonment;  Rndjtoiga  in  Aransas 
County,  TX 

The  Commission  has  issued  a 
certificate  authorizing  the  Southern 
Pacific  Transportation  Company  to 
abandon  its  7.55-mile  rail  line  between 
Kosmos  (milepost  13.80)  and  Rockport. 
TX  (milei>ost  21.35)  in  Aransas  County, 
TX.  The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 


penoa  has  offered  financial  assistance 
(timnigh  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  contiiMied:  and  (2) 
it  n  Ukely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commissioa  and  the 
applicant  no  later  than  10  days  from 
publication  of  tiiis  Notice.  The  following 
notations  hall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  witfiin  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  40  CFR  Part  1152. 


ir  /  Vol.  50.  No.  217  /  Friday.  Nwember  6.  1W5  /  Notices 


lUBayiM. 

Secretary. 

(FR  Doc.  85^28895  Filed  11-7-85;  8:45  am] 
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lOocfcat  No.  AB-227  (SuMto.  IX).  AB-10 
(Sub-No.  35X)1 

The  Wheelng  and  Uk*  Erte  RaMway 
Co;  Norfoft  and  Waataro  Ralway  Co, 
Abandonmant  and  Diacontinuanca  of 
Sarvtoa  in  Wayna  County.  OH: 


The  wheeling  and  Lake  Erie  Railway 
Conpaay  (W&LE)  and  Norfolk  and 
Western  Railway  Conpany  (NW)  have 
filed  a  notioe  of  exesqrtion  under  49  CFR 
Part  11S2  Subpart  F-Sxempt 
Abandonments  and  Dhcontinaances  of 
Service  and  Trackage  Rights.  The  line 
involved  is  that  portion  of  W&LFs  track 
in  Orrville.  OH  lying  between  milepost 
0.S8  (valuation  atation  46+93)  and 
milepost  1.3869  (valuation  station 
73-»-23).  a  total  of  as  miles,  in  Wayne 
County.  OH. 

Applicants  have  certified:  (1)  That  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years,  and  (2)  that 
no  formal  complaint  nied  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commisaion  or  any  UJ&.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notiJEied  in  writing  at  least  10 
days  prior  to  this  filing  of  this  notice. 

As  a  condition  to  use  this  exemption, 
any  employee  affected  by  the 
abandooment  or  discontinuance  of 
service  shall  be  protected  pursuant  to 
Oregon  Short  Line  R.  Ca-Abandoninent- 
Goshen,  360  LCC  91  (1979). 

The  exemption  will  be  effective 
December  6. 1965  (unless  stayed  pending 


reconsideration).  Petitions  to  stay  must 
be  Tiled  by  November  18, 198S,  and 
petitions  for  reconsideration,  inchiding 
environmental,  energy,  and  public  4i8e 
conaems,  laust  be  filed  by  November  29. 
1985  with:  OfTice  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Cemmtssion,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants'  representative:  Angelica  D. 
Lloyd.  204  South  Jefferson  Street. 
Roanoke.  VA  24042-.206a 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ad  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  October  24, 1985. 

By  die  Commisnan.  Heber  P.  Hardy. 
DiTKter,  Office  of  Proceedings. 
lames  H.  Bayna, 
Secretary. 
(FR  Doc  85-26696  Filed  11-7-65:  8:45  am] 
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DEPARTWENT  OF  JUSTICE 

Lodging  of  Consant  Dacraa  Purauant 
to  Claan  Air  Act;  Printpack,  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Printpack.  Inc.,  Civil 
Action  No.  84  C  2146.  has  been  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois.  The 
complaint  filed  in  this  action  alleged 
that  Printpack.  Inc.  operated  its  ^in, 
Illinois  flexible  packaging  plant  in 
violation  of  the  Clean  Air  Act  and  the 
Illinois  State  Implementation  Plan 
("Sff")  promulgated  thereunder.  More 
specifically,  the  complaint  alleged  that 
Printpack.  Inc.  has  regulariy  used 
adhesive  paper  coatings  containig  more 
than  2.9  pounds  of  volatile  organic 
material  ("VOM")  per  gallon  of  coating, 
excluding  water,  without  controlling  tfie 
resulting  VOM  emissions  from  Its  paper 
coating  lines  by  means  of  an  adequate 
afterburner  or  other  acceptable  VOM 
emissions  control  device.  The  complaint 
sought  injunctive  relief  to  compel 
Printpack.  Inc.  to  comply  with 
apphcable  requirements  of  the  Illinois 
SIP  as  well  as  civil  penalties  pursuant  to 
42  U.S.C.  7413(b). 

The  proposed  Consent  Decree 
requires  Printpack.  Inc.  to  implement 
either  of  two  alternate  compliance 
programs.  First,  defendant  may  reduce 
the  VOM  content  of  adhesive  coatings 
used  at  the  Elgin  plant,  so  that  by 
December  15, 1985  no  such  coating 


contains  more  than  2,9  pounds  of  VOM 
per  gallon  of  coating  material,  exchiding 
water.  Alternatively,  if  defendant 
continues  to  use  adiiesive  coatings 
which  exceed  diis  VOM  content 
limitation  after  December  15, 1985,  the 
Consent  Decree  requires  defendant  to 
acquire,  install  and  operate  an 
afterburner  system  which  conforms  to 
the  requirements  of  the  Illinois  SIP  no 
later  than  August  1, 1988. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  publication  of 
this  Notice.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  D.C.  2053a  and 
should  refer  to  United  States  v. 
f^intpack.  Inc.,  D.J.  Ref.  90-5-2-1-636. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Illinois,  219  South  Dearborn  Street 
Chicago,  Illinois  60604  and  at  the  Region 
V  Office  of  Regional  Ck)unsel,  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.20  [ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  n. 
Assistant  Attorney  Genera],  Land  and 
Natural  Reaources  Dtviaian. 
[FR  Doc  85-26818  Filed  11-7-85:  &45  am] 
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Drug  Enforcamant  Adminiatration 

Ragal  Pliarmacautlcai  C04  Oaniai  of 
Application 

On  May  21, 1985,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  directed  an  order 
to  show  cause  to  Regal  Pharmaceutical 
Co..  Inc.,  363  Great  Road,  Bedford, 
Massachusetts  01730  (Regal).  The  order 
sought  to  deny  Regal's  applications  for 
registeration  as  a  distributor  under  21 
U.S.C.  823(d)  executed  by  William 
Haddad,  Regal's  president,  on  April  28, 
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19B3  and  Ai»rit  2S,  MM.  and  my  oAer 
pending  apf>ttcatHms  for  imjtrtiafion. 
Mr.  Haddad  responded  to  ^  order  to 
show  caase  by  letter  dated  fune  21. 1965. 
The  Adnrinistrator  finds  that  Regal  did 
not  fequest  a  hearing  on  the  issues 
raised  by  the  order  to  show  cause  and 
therefore  waived  its  opportunity  for  a 
hearing.  The  Administrator  enters  this 
final  order  on  the  record  as  it  appears. 
21  CFR  1301.54(d)  and  21  CFR  1301.54(e). 

This  is  not  the  first  order  to  show 
cause  DEA  has  directed  to  Regal 
Pharmaceutical  Co.  On  ]miiy  14.  IMS. 
DEA  connnenoed  administrative 
proceedings  to  deny  the  April  28, 1963 
application.  Like  the  May  21. 1965  order. 
that  order  to  show  caose  alleged  as  a 
statutory  ground  that  the  registration  of 
Regal  Pharmaceutical  Co.  «vas 
inconsistent  with  the  public  interest 
Both  orders  to  show  cause  alleged 
numerous  violations  of  the  Controlled 
Substance  Act  and  its  regulatiom  found 
by  OEA  Diversion  Investigators  during 
an  in-depth  regulator^'  inspection  of 
Regal  conducted  in  November.  1982.  The 
specific  violations  were  enumerated  in 
the  July  14. 1983  order  and  were 
incoiporated  by  reference  into  the  May 
21. 1985  order.  These  violations  included 
a  nonfunctioning  alarm  system,  in 
violation  of  21  CFR  1301.72(bM4)(v); 
controlled  substances  stored  outside  the 
cage  area,  in  violation  of  21  CFR 
1301.72(b};  29  sales  invoices  without  the 
customer's  DEA  registration  number,  in 
violation  of  21  CFR  iaO4.04(a):  no 
invoice  available  for  a  particular  sale  of 
acetaminophen  tablets  with  codeine  #3, 
in  violation  of  21  CFR  1304.04(a);  records 
stored  at  the  home  of  the  president 
instead  of  at  the  firm  where  they  would 
be  readily  retrievable,  in  violation  of  21 
CFR  1304.04(a);  and  no  biennal 
inventory  taken  of  Schedule  fll.TV  and 
V  controlled  substance,  in  violation  of 
21  US.C.  827  and 21  CFR  1304.13. 

The  July  14, 1983,  order  to  show  cause 
also  cited  Regal's  past  history  in  the 
distribution  of  controlled  substances 
and  the  establishment  of  effective 
controls  against  diversion.  Tliis  past 
history  also  shows  a  pattern  of 
violations  of  the  Controlled  Substances 
Act  and  its  attendant  regulations.  The 
Special  Agent  in  Charge  of  the  DEA 
Boston  District  Office  sent  Regal  a  letter 
of  admonition  on  May  12, 1980  detailing 
violations  to  that  date.  They  included  a 
failure  to  take  a  biennial  inventory  and 
a  failure  to  inventory 
dextropropoxyphene  which  was  newly 
controlled  on  March  14, 1977;  a  violation 
of  21  CFR  1304.14.  In  addition.  Regal  had 
made  no  reports  of  transactions  of 
Schedule  ID  narcotics  to  the  OEA 
ARCOS  system  prior  to  the  letter  of 


admonition  and  no  reports  to  ARCOS  at 
all  between  uie  letter  of  aoinonitran  and 
the  order  to  show  cause  in  July,  1983,  in 
violation  of  21  CFR  1304.41. 

In  lieu  of  administrative  litigation 
stemming  from  the  July  14, 1S83,  order  to 
show  cause.  Regal  and  the  OEA  agreed 
to  a  settlement  wbich  provided  that  the 
government  woold  file  a  civil  complaint 
against  Regal  for  violations  of  the  Act 
and  its  regulations,  and  that  OEA  would 
conduct  a  follow-up  aduit  six  months  to 
one  year  later.  Accordingly,  the 
government  Hied  an  action  in  the  United 
States  District  Court  for  the  District  of 
Massachusetts  in  United  States  v.  Regal 
Pharmaceutical  Co^  Inc.,  Civil  No.  84- 
1419-T.  In  the  stipulation  of  dismissal, 
the  parties  agreed  that  Regal  would  pay 
a  civil  penalty  of  $1,000  and  post  a 
performance  bond  of  $54)00  to  insure 
future  compliance  with  the  Act  and  its 
regulations.  Regal  never  posted  the 
performance  bond. 

DEA  Diversion  Investigators 
conducted  the  follow-up  investigation 
called  for  in  the  stipulation  on  February 
12, 1965.  This  aduit  uncovered  violations 
similar  to  those  found  in  1862  and  called 
to  the  attention  of  Regal  in  the  |uly  14. 
1983  order  to  show  cause.  Regal  had  not 
conducted  a  biennial  inventory;  Regal 
had  not  filed  a^y  ARCOS  i^xtrts;  Regal 
did  not  maintain  an  appropriate  and 
adequate  alarm  system.  These 
violations  were  enumerated  in  the  May 
21. 1985  order  to  show  cause,  as  was 
Regal's  failure  to  post  the  $5,000 
performance  bond. 

The  Administrator  has  considered  ^ 
letter  received  from  Mr.  Haddad  in 
response  to  the  order  to  show  cause.  He 
finds  It  to  be  a  remarkably  inadequate 
response  in  a  proceeding  seeking  to 
deny  the  application  for  DEA 
registration  of  a  pharmaceuHoal 
wholesaler.  Relevant  responses  are  set 
forth  below. 

"Many  Insurance  companies  vrere 
contacted  and  not  one  knew  what  was 
meant  by  a  performance  bond".  *nte 
Administratm-  is  amazed  by  tftis 
response.  Performance  bonds  are 
routinely  filed  in  civil  litigation.  DEA 
records  show  that  ooui);Bd  for  Regal  was 
informed  in  October,  1984  of  the 
necessity  of  filing  either  a  bond  through 
a  bonding  company  or  filing  a  cash 
bond.  The  Administrator  must  conclude 
that  Regal  failed  to  fulfill  the  terms  of 
the  stipulation  by  not  filing  a  cash  bond 
when  it  could  not  find  an  insurer  willing 
to  write  a  performance  bond. 

"(Counsel  for  DEA]  stated  tiiat  DEA 
would  cooperate  and  come  in  to  Regal 
and  set  up  inventory  and  bring  Regal 
into  comphance"  and  "I  said  to  fa  DEA 
Diversion  Investigator]  'I  have  bieen 


waiting  for  someone  to  come  in  and  set 
up  my  inventory.'  and  he  said.  If  you 
want  us  to.  we  will'  Nobody  has  come 
in  yet."  DEA  does  not  provide  inventory 
and  reconflceeping  services  to  any 
registrant.  If  a  registrant  wishes  to 
maintain  a  DEA  registration,  then  the 
registrant  must  be  prepared  to  shoulder 
the  responsibilities  which  go  with 
registration.  Re^al  through  the  person  of 
Mr.  Haddad,  appears  to  have  no 
conception  of  tiie  responsibilities  of 
OEA  registration.  Even  though  Regal  has 
been  registered  with  OEA  since  at  least 
1977,  Mr.  Haddad  is  still  trying  in  1965  to 
have  DEA  personnel  set  up  his 
inventory.  The  Administrator  is  certain 
that  Mr.  Haddad  misunderstood  the 
comments  of  counsel  and  the 
Investigator  concerning  the  foflow-tq) 
audit  contemplated  under  ttie 
stipulation,  liie  responsfbility  for 
compliance  rests  squarely  with  him. 

"Alarm  system  is  operating  properly. 
Alann  system  is  also  connected  to 
central  station  as  enclosed  copy  will 
show".  Mr.  Haddad  enclosed  a 
photostatic  copy  of  a  card  showing  his 
pass  code  with  an  alarm  company.  This 
is  a  serious  breach  of  security. 
Nevertheless,  the  Administrator  notes 
that  Regal  has  not  consistency  kept  its 
alarm  system  functional  Again,  R^al 
appears  to  be  peculiarly  unwilling  or 
unable  to  acc^t  the  responsibilities  of 
DEA  registration. 

"I  would  like  to  also  state  that  when  I 
first  started  in  business  that  DEA  cost 
me  several  thousand  dollars.  They  told 
me  to  erect  a  cage  one  way  then  made 
me  take  it  down  and  put  it  up  another 
way."  DEA  did  direct  Regal  to 
reconstruct  a  cage  %at  was  improperly 
erected.  It  is  not  entirely  dear  tfiat  DEA 
personnel  instructed  Regal  to  erect  the 
cag^  iiiipiuperly  in  the  fost  instance. 
Even  if  DEA  incorrecdy  instructed  Regal 
as  to  construction  of  the  cage,  the 
Administrator  is  hard  pot  to  understand 
how  the  dispute  enables  Regal  to  violate 
the  Act  and  its  regrdations  years  later. 

1A  DEA  Diversion  favestlgatur) 
granted  permission  to  store  recortk  at 
home."  The  applicable  re;gulations 
require  ttiat  records  be  readily 
retrievable  and  that  requests  for  off-site 
record  storage  be  made  is  writing.  21 
Cnt  1304.04(a).  Nevertheless,  in  the 
event  that  a  I^A  employee  did  grant 
such  permission,  the  Administrator  will 
not  make  any  conclusions  or  findings  on 
the  basis  of  records  not  being  readily 
retrievable. 

Mr.  Haddad  did  not  mention  die 
record  of  this  firm  In  making  the  ARCOS 
submissions  requred  of  it.  ARCOS  is  a 
IKA  record  system  to  which 
wholesalers  handling,  among  other 
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items.  Schedule  III  narcotics  are 
required  to  submit  sales  and  shipping 
data  on  specially  designed  ARCOS 
forms.  Regal  handles  Schedule  III 
narcotics.  The  Administrator  finds  that 
Regal  never  properly  filled  out  and 
submitted  an  ARCOS  report.  Regal 
received  a  reporting  kit  upon 
registration  with  DEA.  On  August  29, 
1980.  Regal  was  sent  a  delinquency 
notice  informing  the  firm  that  it  was 
delinquent  for  all  1979  monthly  reports 
as  well  as  the  year  end  inventory.  A 
second  delinquency  notice  was  sent  on 
November  14, 1980,  informing  Regal  that 
it  was  delinquent  for  all  1979  reports 
and  those  for  January  through  June, 
1980.  On  August  12, 1981,  a  Diversion 
Investigator  with  the  Boston  DEA  Field 
Division  contacted  Regal  about  its 
ARCOS  delinquency  and  although  Mr. 
Haddad  assured  him  that  Regal  would 
send  in  the  reports,  it  did  not  do  so.  On 
January  19, 1982.  the  Boston  Office 
informed  Mr.  Haddad  by  letter  that  if 
proper  reports  were  not  subntitted  Regal 
would  be  subject  to  a  civil  penalty. 
Letters  were  exchanged,  and  Regal 
attempted  to  submit  a  special  inventory 
not  on  the  ARCOS  form  used  by  every 
other  drug  distributor  in  the  United 
States  that  handles  Schedule  III 
narcotics.  Regal  was  sent  another 
reporting  kit  and  in  June,  1982,  Regal 
was  sent  another  letter  similar  to  the 
one  sent  in  January.  1982.  Mr.  Haddad 
telephoned  the  ARCOS  office  in 
Washington,  D.C.  on  February  9, 1984. 
and  claimed  he  never  received  an 
ARCOS  reporting  kit.  yet  another  one 
was  sent  him  on  February  10, 1984.  No 
ARCOS  report  has  ever  been 
forthcoming  from  Regal. 

Examining  the  record,  the 
Administrator  is  drawn  to  the 
inescapable  conclusion  that  these 
applications  should  be  denied.  This  f5rm 
appears  totally  unable  to  safeguard 
against  diversion  and  comport  itself  as  a 
responsible  registrant.  After  numerous 
telephone  conversations  outlining  his 
firm's  violations,  a  letter  of  admonition, 
a  letter  detailing  ARCOS  violations,  two 
orders  to  show  cause,  and  a  complaint 
leading  to  a  civil  penaltly  of  $1,000.  Mr. 
Haddad  still  expects  DEA  employees  to 
set  up  his  firm's  inventory  properly.  The 
experience  of  DEA  with  this  registrant 
has  been  dismal.  Regal  promises 
compliance  and  never  complies.  When 
called  to  task.  Mr.  Haddad  has 
numerous  excuses  but  no  legitimate 
explanation  for  his  firm's 
noncompliance.  When  it  issued  the  July 
14. 1983  order,  DEA  did  not  want  to  go 
to  the  final,  most  drastic  step  of  denial 
of  the  applications.  Therefore,  it  agreed 


to  the  civil  penalty.  Apparently,  Regal 
and  Mr.  Haddad  have  learned  nothing 
from  this  previous  experience.  The 
Administrator  concludes  that  Regal 
cannot,  or  will  not.  comply  with  the 
requirements  of  the  Act  and  the  DEA 
regulations.  The  Administrator  has  no 
choice  but  to  invoke  the  most  severe 
sanction  given  him  in  the  Controlled 
Substances  Act  against  a  registrant 
whose  continued  registration  is  not  in 
the  public  interest:  denial  of  application. 

Accordingly,  pursuant  to  21  U.S.C. 
823(e)  and  28  CFR  Part  0.100,  the 
Administrator  denies  the  applications 
for  registration  executed  by  William 
Haddad  as  president  of  Regal 
Pharmaceutical  Co.,  Inc.  on  April  28. 
1983  and  April  28, 1984,  and  any  other 
pending  applications,  for  reason  that  the 
continued  registration  of  Regal 
Pharmaceutical  Co.,  Inc.,  is  inconsistent 
with  the  public  interest.  This  denial  is 
effective  December  9. 1985. 

Dated:  November  1, 1985. 
(ohnCLatra 
Administrator. 
JFR  Doc  85-28707  Filed  ll-7-«5;  8:45  am] 
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(Docket  No.  84-42] 

Spoon's  Pharmacy;  Revocation  of 
Registration  and  Denial  of  Application 

On  September  12, 1984.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  to  Spoon's 
Pharmacy,  Hickory  Grove  Drugs,  5729 
Newell-Hickory  Grove  Road,  Chariotte, 
North  Carolina  28215  (Respondent),  an 
Order  to  Show  Cause  proposing  to 
revoke  its  DEA  Certificate  of 
Registration  AS8660260,  and  to  deny  the 
application  executed  on  February  21. 

1984.  for  renewal  of  that  registration. 
The  proposed  action  was  predicated 
upon  the  controlled  substance-related 
felony  conviction  of  Allen  Hardy  Fish, 
the  owner  and  pharmacist  of 
Respondent  pharmacy.  By  letter  dated 
September  24, 1984,  Respondent's 
counsel  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause. 

The  hearing  in  this  matter  was  held  in 
Winston-Salem.  North  Carolina  on 
March  6. 1985.  Administrative  Law 
Judge  Francis  L  Young  presided.  On 
August  29, 1985,  Judge  Young  issued  his 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law, 
ruling  and  decision.  On  September  18, 

1985,  Respondent's  counsel  filed 
exceptions  to  Judge  Young's  opinion  and 
recommended  decision  pursuant  to  21 


CFR  1316.6a  On  September  24, 1985,  the 
Administrative  Law  Judge  transmitted 
the  record  of  these  proceedings, 
including  Respondent's  exceptions  to 
the  Administrator.  The  Administrator 
has  considered  this  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter, 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set      i 
forth.  I 

The  Administrative  Law  Judge  found 
that  the  Mecklenburg  County  Police 
Department  conducted  an  investigation 
of  Allen  Hardy  Fish  and  Spoon's 
Pharmacy  in  1981  and  1982.  Allen  Hardy 
Fish  is  the  owner  of  one  hundred 
percent  of  the  stock  of  Respondent 
pharmacy.  On  numerous  occasions 
during  the  course  of  the  investigation, 
undercover  investigators  went  to 
Respondent  pharmacy  and  purchased 
controlled  substances  from  Mr.  Fish. 
These  included  Valium,  Talwin  and 
diethylpropion.  The  investigators  never 
presented  Mc  Fish  with  prescriptions  for 
these  drugs. 

On  March  2, 1982.  an  audit  of  Spoon's 
Pharmacy  was  conducted  covering  the 
period  June  17, 1981  to  March  2. 1982. 
The  audit  revealed  large  shortages  of 
controlled  substances  for  the  audit 
period,  including:  Valium  10  mg.. 
-54,496  tablets;  Talwin  50  mg.,  -10,188 
tablets;  and  diethylpropion  75  mg., 
-1,672  tablets.  These  shortHges  i 

constituted  85%  of  the  Valium  10  mg., 
82%  of  the  Talwin  50  mg..  and  53%  of  the 
diethylpropion  75  mg.  for  which  the 
pharmacy  was  accountable  during  the 
audit  period.  A  review  of  the 
prescription  files  at  the  pharmacy 
revealed  no  prescriptions  in  the 
undercover  names  used  by  the 
investigators. 

On  June  6. 1963.  Allen  Hardy  Fish  was 
indicted  by  a  grand  jury  in  the  United 
.States  District  Court  for  the  Western 
District  of  North  Carolina  on  six  counts 
of  unlawful  distribution  of  controlled 
substances  in  violation  of  21  U.S.C. 
841(a)(1)  and  four  counts  of  intentionally 
omitting  material  information  from 
records  required  to  be  kept  in  violation 
of  21  U.S.C.  843(a)(4)(A).  On  August  1. 
1963.  Allen  Hardy  Fish  was  sentenced, 
after  entering  a  plea  of  guilty  to  one 
count  of  illegal  distribution  of  a 
controlled  substance,  to  one  year 
imprisonment,  which  was  suspended,  a 
fine  of  $5,000  and  one  year's  probation. 
This  is  a  felony  conviction  relating  to 
controlled  substances.  DEA  has 
consistently  held  that  the  registration  of 
a  corporate  registrant  may  be  revoked 
upon  a  finding  that  a  natural  person  who 


is  an  OWDR,  •£Bear.«r.  kay  anptoyaa.  or 
who  has  some  responsibHity  far  IIm 
operatkMV  of  the  regiab-ant's  ooBtroUed 
subttance  busiaaM,  has  baaa  coavictad 
of  a  CebigroStMe  ralaUng  tocontroUad 
substances.  KBrB  Successors,  lac 
Docket  No.  82-15,  49  PR  34588  (1984): 
Big-T  Pharmacy.  Inc.,  Docket  No.  80-34, 
47  FR  51830  (1082):  Leonards.  Cohem.  t/ 
a  Seriate  Drug  Store.  Docket  No.  72-5.  38 
FR  9SS2  (197S).  Therefore,  theie  is  lawbl 
basisilar  revoking  Respondent's 
registrattoD  and  denying  the  renewal 
applicaUon.  21  U.S.C  824(a)(2).  See.  AG 
Pharmacy,  Inc.  Docket  No.  79-12, 45  PR 
6888  (1988):  RaphoetC  Ciicnto,  M.D., 
Docket  No.  79-2, 44  PR  30468  (1979): 
Norman  Bridge  Drag  Co..  Inc.,  Docket 
No.  74-22,  41  111  3108  (1976). 

On  September  26. 1983,  sabsequent  to 
Mr.  Fish's  conviction,  a  North  Carolina 
State  Board  of  Pharmacy  inspector  went 
to  Respondent  pharmacy  on  a  routine 
inspection.  It  was  discovered  that  two 
Sdiedule  n  prescriptions  had  been 
refilled  several  times.  Tlie  date  on  one 
of  these  prescriptions  had  been  altered 
from  1981  to  1963.  Mr.  Fish  told  the 
inspector  that  he  knew  that 
prescriptions  for  Schedule  n  substances 
were  not  to  be  refilled,  but  he  (Fish) 
knew  the  patients  mad  Mt  tfa^  had 
needed  the  drags.  During  the  same 
inspectioa.  it  was  found  that  Schedule 
III.  IV  and  V  presoiptions  had  bera 
refilled  beyond  die  limits  permitted  t^ 
law  or  in  excess  of  what  the  doctor's 
prescription  had  authorized.  The 
inspector  also  found  discrepancies  in 
the  Schedule  V  log  book. 

On  November  15, 1983,  the  North 
Carolina  State  Board  of  Pharmacy 
revoked  the  pharmacist's  license  of 
Allen  H.  Fish  for  five  years,  stayed  the 
revocation  and  placed  his  license  on 
probation  with  tjne  jrear  active 
suspension.  The  Board  also  revoked  the 
license  of  Spoon's  Pharmacy  for  five  . 
years,  stayed  the  revocation  and  placed 
the  license  on  probation  sui:^t  to 
certain  specified  conditions. 

In  June  1984.  the  Board  of  Phannacy 
inspector  returned  to  Respondent 
phannacy  and  conducted  an 
accountability  audit  of  certain 
controlled  substances  utilizing  records 
provided  by  Mr.  Rsh.  The  audit  showed 
shortages  and  overages  of  various 
controlled  substances  audited,  including 
a  shortage  of  4.336  tablets  of  Fiorinal,  a 
Schedule  ID  controlled,  substance. 
Thereafter,  the  period  of  Federal        — 
probation  for  Mi.  Fish,  set  in  his 
sentence  of  August  1, 1963,  was 
extended  for  one  additional  year. 

In  November  1964,  the  Board  of 
Pharmacy  inspector  conducted  an  audit 
of  selected  controlled  substances 
covering  the  period  June  17. 1984  through 


November  7. 1884.  JadadBdJn^he 
results  of  the  audit  was^^faortage  of  478 
tablets  of  Fiorinal  and  764  Ublets  of 
butalbital,  the  genaridona  of  FiorinaL 
The  butalbital  shortage  was  42.37%  of 
the  quanti^  lor  which  the  pharmat^ 
was  aceouDtabie. 

)udge  Tomg  oonduded  that  the 
evidence  presented  in  these  proceedings 
amply  demonstrates  that  Mr.  Fish  is  not 
fit  to  operate  a  pharmacy  registered  to 
dispense  contrdled  substances.  Ilie 
Administrative  Law  |adge  taoomnended 
that  the  registration  of  ^nran's 
Hiarmacy  be  revoked  and  the  roiawal 
applicatioa  deoied. 

The  Administrator  adopts  the 
recommended  ruling,  findings  of  fact 
conclusionsof  law  and  decision  of  the 
Adaiinistra^e  Law  Judge  in  tiieir 
entirety.  Mr.  Fish  was  ooovicted  of 
unlawfully  distributing  a  cootrolled 
substance,  lias  ahme  tsauffident  la 
justify  the  revocation  of  the  D£A 
registratiaa  of  Spoon's  PInnnacy. 
However,  in  this  case.  Aere  is 
additional  justification  for  such  action. 
An  audit  in  March  1982  revealed 
shortages  of  controlled  substances. 
After  his  convictioo.  Mr.  Fi^  apparently 
continued  to  divert  controQed 
substances.  TWo  successive  audits  in 
June  1984  and  November  1984.  revealed 
large  shortages.  In  addition,  an 
inspection  te  September  1083,  disclosed 
prescriptions  which  had  been  refilled 
unlawfully.  The  Administrator  does  not 
believe  diat  Mr.  Fish  has  demonstrated 
that  he  can  tesponsiUy  handle 
controlled  sobstances. 

Having  concluded  ttiat  there  is  a 
lawful  basis  for  revoking  Respondent's 
registration  and  denying  its  renewal 
application  and  having  further 
concluded  that  under  die  facts  and 
circumstances  presented  in  this  case 
that  such  action  is  warranted,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificate  of 
Registration  AS8660280,  previously 
issued  to  Spoon's  Pharmacy,  be  revoked 
effective  December  9, 1985.  The 
Administrator  further  orders  that  the 
application  for  renewal  of  that 
registration,  executed  on  February  21, 
1984,  and  any  other  pending 
applications  for  registration  be  denied. 

Dated:  November  4. 1985. 

Joho  C  Lawb. 

Administrator. 

(FR  Doc  e^-2B70i  Filed  11-7-6S:  «:4S  ant] 


DeMfrmeNT  OF  LABOR 

Offlo*  «f  llw  8«crotary 

Agvncy  RaoordkMpino/Raporting 
ftoqulrwMfits  Undw  R«vlMv  ky  llw 
Offico  of  Managmont  and  Btid9«t 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibOities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public 

List  of  of  Recordkeeping/ Reporting 
Requirements  Under  Review:  On  eadi 
Tuesday  and/or  Friday,  as  necessary, 
the  Department  of  Labor  will  publish  a 
list  of  the  Ag/auy  recordkeeping/ 
reporting  requirements  under  review  by 
the  Office  of  Management  and  Budget 
(OMB)  since  the  last  list  was  published. 
The  list  win  have  all  entries  ^ouped 
into  new  collections,  revisions, 
extensions,  or  reinstatements.  The 
Departmental  Clearance  Officer,  will 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
the  paticular  submission  tfiey  are 
interested  in. 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  wHl  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
oiganizations  are  affected. 

An  estimate  of  the  total  muid>er  of 
hours  needed  to  comply  with  the 
recordkeeping/reportiitg  requirements. 

The  number  of  forms  in  tiie  request  for 
approval  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  Telephone  202  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  information 
Management  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW,  Room  N- 
1301.  Washhigton,  D.C.  20210. 
Comments  should  also  be  sent  to  die 
OMB  reviewer.  Nancy  Wentrier, 
Telephone  202  395-8880,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Room  3208.  Washington.  O.C  20503. 
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Any  member  of  the  Public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  N4r. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extensioa 

Bureau  of  Labor  Statistics 
Permanent  Mass  Layoff  and  Plant 

Closing  Program 
Reports  1-3  and  Supplemental  Employer 

Information  Report 
1220-0090;  BLS  428 
Quarterly 

State  or  local  governments;  businesses 
or  other  for-proBt  organizations; 
Federal  agencies  or  employees;  non- 
profit institutions. 
7,326  responses;  282,686  hours. 

Section  462(e)  of  the  Job  Training 
Partnership  Act  states  that  the  Se<^tary 
of  Labor  develop  and  maintain 
statistical  data  on  permanent  mass 
layoffs  and  plant  closings,  and  publish  a 
report  annually.  These  data  will  be  used 
to  study  the  causes  and  effects  or 
worker  dislocations. 

Employment  and  Training 

Administration 
ES  203,  Characteristics  of  the  Insured 

Unemployed 
1205-0009;  ES  203,  203T 
Quarterly 

State  of  local  governments 
53  respondents;  106  hours;  2  forms 

This  report  is  the  only  source  of 
current  consistent,  uniform. 
demographic  information  on  the  UI 
claimant  population.  The  age,  sex,  race/ 
ethnic  industry  and  occupation 
variables  identify  important  claimant 
cohorts  and  legislative,  economic,  and 
social  planning  purposes  and  evaluation 
of  the  Ul  program  on  the  Federal  and 
State  leveL 

Employment  and  Training 

Administration 
Program  Monitoring  Report  and  Job 

Service  Complaint  Form 
1205-0039;  ETA  5148  and  ETA  8429 
Quarterly 

State  or  local  governments 
206  responses;  5,608  hours;  2  forms 

The  forms  are  necessary  as  part  of  the 
Department's  efforts  to  comply  with 
NAACP  vs.  the  Secretary  of  Labor,  Civil 
Action  No.  2010-72.  U.S.D.C.,  in  addition 
to  Federal  regulations  at  20  CFR  651,  653 
and  656  published  as  a  result  of  the 
court  action.  The  forms  allow  the  public 
to  file  complaints.  The  reports  allow  us 
to  track  the  services  provided  MSFWs 
by  the  State  employment  Service 
agencies. 

Employment  and  Training 
Administration 


Benefit  Rights  and  Experience 

1205-0177;  ES  218 

Quarterly 

State  or  local  governments 

53  respondents;  107  hours;  1  form 

Provides  information  for  solvency 
studies,  in  budgeting  projections  and  for 
evaluation  of  adequacy  of  benefit 
formulas  to  analyse  effects  of  proposed 
changes  in  State  law. 

Employment  and  Training 

Administration 
1205-0199;  ETA  RC  52 
Monthly 

State  or  local  governments 
8  respondents;  48  hours;  no  forms 

When  State  Unemployment  funds 
become  insolvent  fimds  needed  to 
continue  unemployment  beneHts 
without  interruption  can  be  borrowed 
from  the  Federal  Unemployment 
account.  To  trigger  a  request  for 
advances,  or  a  voluntary  repayment,  the 
Governor,  or  the  person  so  delegated  by 
the  Governor  must  forward  a  formal 
letter  to  the  Secretary  of  Labor. 

Revision 

Bureau  of  Labor  Statistics 
Information  for  Industry  Price  Indexes 
1220-0008;  BLS  473P,  BLS  1810A,  BLS 

1810B,  BLS  181C)C,  BLS  1810E,  BLS 

1810AF 
Monthly 
Business  or  other  for  profit;  Small 

business  or  organizations 
5111  responses;  1,695  hours;  6  forms 

The  Producer  Price  Index  (PPI)  is  one 
of  the  nation's  leading  economic 
indicators  which  is  used  as  a:  measure 
of  price  movements;  indicator  of 
inflationary  trends  in  the  economy;  of 
purchasing  power  of  the  dollar  at  the 
primary  market  level;  and  basis  for 
market  research  and  for  escalation  in 
long  term  contracts.  The  PPI  for  Services 
covers  approximately  70  percent  of 
economic  activity  in  the  United  States. 

Employment  and  Training 

Administration 
Business  Confidential  Data  Request 
1205-0197;  ETA  8572,  8573- 

A,B,C.D,EJ=',G,Hu\A,BB.DD 
On  occasion 
Business  or  other  for  profit;  Small 

businesses  or  organizations 
1,400  respondents;  2800  hours;  2  forms 

Statutory  requirements  under  the 
Trade  Act  of  1974  as  amended  require 
complete  and  accurate  business 
confidential  data  in  order  to  make 
determinations  as  to  whether  imports 
have  contributed  to  worker  separation. 
The  Secretary  of  Labor's  determinations 
decide  if  petitioning  workers  eligible  to 
apply  for  worker  adjustment  assistance. 


Signed  at  Washington,  D.C.,  this  5th  day  of 
November  1985. 
Paul  B.  Larson, 

Departmental  Clearance  Officer. 
[FR  Doc.  8&-26740  Filed  11-7-85;  8:45  am) 
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Bureau  of  Labor  Statietlcs 

Businesa  Reaearch  Adviaory  Council, 
Committee  on  Occupational  Safety 
and  Health  StaUatica;  Meeting  and 
Agenda 

A  meeting  of  the  Occupational  Safety 
and  Health  Statistics  Committee  of  the 
Business  Research  Advisory  Council  has 
been  tentatively  scheduled  for  1:30  p.m., 
November  21, 1985,  in  Room  2734  of  the 
General  Accounting  Office  Building,  441 
G  Street,  NW..  Washington,  DC 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officers  from 
American  business  and  industry. 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Recordkeeping  Guidelines. 

This  meeting  is  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  as  observers  contact  Janice 
Murphey,  Liaison,  MIAC  on  Area  Code 
(202)  523-1347  to  confirm  that  the 
meeting  will  be  held. 

Signed  at  Washington.  DC  this  5th  day  of 
November  1985.  -< 

fanet  L  Norwood, 
Commissioner  of  Labor  Statistics. 
[FR  Doc.  85-26892  Filed  11-7-85;  8:45  am] 

BILLINO  CODE  4S10-a4.M 


Employment  and  Training 
Admlnlatration 

(TA-W-16,020] 

Tube  Lok  Producta,  Mattoon,  IL; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
apphcation  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Tube  Lok  Products,  Mattoon,  Illinois. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  "Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-16.020;  Tube  Lok  Products. 

Mattoon.  Illinois  (October  30. 1985) 


Federal  Register  /  Vol.  sq  No.  217  /  Friday.  November  8,  IflSS  /  NoUce» 


48523 


Signed  at  Wathinglon.  O.C,  this  31st  day 
of  October  1985. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistofice.  . 
(FR  Doc.  85-26741  Filed  11-7-85;  8:45  am) 

WLUNO  CODE  451»-M^ 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-341] 

Detroit  Edison  Co.;  Consideration  of 
Issuance  of  Amendment  to  FacHlty 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company,  for  operation  of  the  Fenni-2 
facility  located  in  Monroe  County, 
Michigan. 

The  purpose  of  the  proposed 
amendment  is  to  make  additions  to  the 
Fermi-2  Technical  Specifications 
regarding  the  alternate  shutdown 
systems  which  will  be  used  in  the  event 
of  a  fire  in  the  Fermi-2  facility  affecting 
safety-related  systems. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaulated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  amendment  application 
has  been  made  in  conjunction  with  the 
installation  of  the  alternate  independent 
shutdown  system.  Installation  of  this 
system  at  this  time  is  being  performed  in 
compliance  with  Condition  2.C(9)  of  the 
Fermi-2  full  power  license,  NPF-43. 

White  there  are  existing  shutdown 
systems,  they  are  dependent  on 
equipment  in  the  relay  room  and  the 
control  room.  The  shutdown  system 
being  installed  is  independent  of 
equipment  in  both  the  control  and  relay 


rooms.  This  independent,  alternate 
shutdown  system  has  been  evaulated  in 
Supplements  5  and  6  of  the  staffs  Safety 
Evaluation  Report  (SER). 

Based  on  the  three  criteria  in  10  CFR 
50.92  for  defining  a  significant  hazards 
consideration,  operation  of  the  Fermi-2 
facility  in  accordance  with  the  proposed 
amendment  will  not 

(1)  Involve  a  significant  increase  in. 
the  probablility  or  consequences  of  an 
accident  previously  evaluated.  Neither 
the  probability  nor  the  consequences  of 
a  fire  will  be  changed  since  the 
proposed  addition  to  the  Fermi-2 
Technical  Specifications  is  being  made 
in  conjunction  with  the  addition  of 
design  features  to  the  facility  which  will 
further  mitigate  the  consequences  of 
certain  postulated  accidents  (i.e.,  fires). 

(2)  Create  the  possibility  of  a  new  or 
di^erent  kind  of  accident  from  any 
accident  previously  evaluated.  The 
capability  of  the  Fermi-2  faciUty  to  be 
brought  to  a  cold  shutdown  condition  in 
the  event  of  a  fire  using  alternate 
shutdown  systems  has  been  previously 
evaluated  in  the  staff's  SER  and  in 
Supplements  1,  2,  3  and  4  to  the  SER. 
The  additional  design  features  being 
installed  provides  an  independent, 
alternate  means  of  cooling  the  reactor 
core  in  the  event  of  a  fire  and  does  not 
involve  a  new  or  different  kind  of 
accident 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  since  the  proposed 
change  enhances  the  capability  of  the 
plant  personnel  to  respond  to  postulated 
large  fires. 

On  the  above  mentioned  bases,  the 
staff  proposes  to  determine  that  this 
amendment  which  makes  additions  to 
the  Fermi-2  Technical  Specifications, 
does  not  involve  significant  hazards 
considerations. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attn:  Docketing 
and  Service  Branch. 

By  December  9, 1985,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 


for  leave  to  intervene.  A  request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
widi  partiodar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspects  of  the 
subject  matter  of  die  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Ust  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
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hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  haxards  consideration.  Hie 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  hearing.  Any  hearing 
held  would  take  place  after  issuanoe  of 
the  amendment. 

If  the  final  detennination  is  that  the 
amendment  involves  a  si^iificant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Noimally.  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  tiniely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
hcenae  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  win  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  frequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington.  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000.  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  B.).  Youngblood: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name:  and  publication  data  and  page 
number  of  the  Federal  Registar  notice.  A 
copy  of  the  petition  should  also  be  sent 
to  die  Executive  Legal  Director,  U.S. 
Nudeer  Regulatory  Commission, 
Washington.  D.C  20S55.  and  to  John 


Flynn,  Esquire,  2000  Second  Avenue, 
Detroit,  Michigan  46826.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(aMlHiHv)  and 
2.714(d). 

For  further  detaih  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspecton  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  D.C.  and  at  the  Monroe 
County  Library  System,  3700  South 
Custer  Road,  Monroe,  Midiigan  48151. 

Dated  at  Bethesda.  Maryland,  this  Itl  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 
B.).  YoungbkMMi. 

Chief,  Licensing  Branch  No.  1.  Division  of 
Licensing. 
[FR  Doc.  85-26772  Filed  11-7-65;  8:45  am] 
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FlndbiQ  of  No  SiQniflcMit  ImfMct^ 
Issuance  of  Special  Nuclear  Material 
Ucenae  No.  SNM-1895,  Niagara 
Mohawk  Power  Corponrtkm,  et  aL; 
OsweQo  County,  New  York 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  amendment  of  Special 
Nuclear  Material  License  No.  SNM-1895 
to  permit  the  receipt,  possession, 
inspection,  and  storage  of  unirradiated 
nuclear  fuel  assemblies  at  the  Nine  Mile 
Point  Nuclear  Station  in  Oswego 
County,  New  York.  The  unirradiated 
fuel  assemblies  will  be  for  eventual  use 
in  the  Nine  Mile  Point  Nuclear  Station 
(NMP),  Unit  2,  once  its  operating  license 
is  issued. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  authorize 
the  applicants  to  receive,  possess, 
inspect,  and  store  special  nuclear 
materials  in  the  form  of  unirradiated  fuel 
assemblies. 

The  Need  for  the  Proposed  Action 

The  proposed  license  will  allow  the 
applicants  to  receive  and  store  fresh  fuel 


prior  to  isfluance  of  the  Part  SO  operating 
license  in  order  to  inspect  the  fuel  and  to 
finalize  fuel  preparation  needed  to  load 
the  fuel  into  the  reactor  vessel.  Actual 
core  loading,  however,  will  not  be 
authorized  by  the  proposed  license. 

Environmental  Impacts  of  the  Proposed 
Action 

A.  Nuclear  CriticaHty  and  Radiation 
Safety 

Once  at  Nine  Mile  Point,  Unit  2,  the 
new  fuel  may  be  temporarily  stored  in 
shipping  containers  prior  to  placement 
in  the  designated  storage  locations:  the 
new  fuel  storage  vault  and  the  spent  fuel 
storage  pool.  Previous  analysis  of  a 
shipping  container  array  stacked  three 
high  and  of  infinite  extent  in  the 
horizontal  plane,  with  no  separation 
between  containers,  and  independent  of 
the  degree  of  water  moderation  and/or 
reflection  has  been  determined  to  be 
critically  safe.  This  analysis  envelops 
the  proposed  NMP,  Unit  2.  shipping 
container  array  and  thus  assures 
nuclear  criticality  safety  for  such  an 
array. 

Upon  removal  of  the  fuel  assemblies 
fixim  the  shipping  containers,  they  are 
inspected  and  surveyed  for  any  external 
contamination.  Assuming  no 
contamination  is  found,  the  assemblies 
are  transferred  to  their  designated 
storage  location.  Criticality  safety  in 
storage  locations  is  assured  by  the  use 
of  engineered  safeguards  and 
administrative  controls.  Thip  is 
accomplished  by  use  of  neutron  poisons 
in  the  spent  fuel  pool  and  by  eliminating 
sources  of  water  moderation  in  the  new 
fuel  storage  vault  Therefore,  nuclear 
criticality  safety  of  the  storage  re  :Jcs  is 
assured. 

Since  the  fresh  fuel  assemblies  are 
sealed  sources,  the  principal  exposure 
pathway  is  via  external  radiation.  For 
low-enriched  uranium  fuel  (<  4  percent 
U-235  enrichment),  the  exposure  level  to 
an  individual  standing  1  foot  from  the 
surface  of  the  fuel  would  be  less  than  25 
percent  of  the  maximum  permissible 
exposure  specified  in  10  CFR  20.  In 
addition,  the  applicants  are  committed 
to  establishing  a  program  for 
maintaining  general  public  exposure  as 
low  as  reasonably  achievable. 
Therefore,  the  staff  has  concluded  that 
the  applicants'  requested  operations  can 
be  carried  out  with  adequate  radiation 
protection  of  the  public  and 
environment 

Only  a  small  amount,  if  any,  of 
radioactive  waste  (e.g..  smear  papers 
and/or  contaminated  package  materials) 
is  expected  to  be  generated  as  «  result 
of  fuel  handling  and  storage  operations. 


Any  waste  that  is  produced  will  be 
properly  stored  onsite  until  it  can  be 
shipped  to  a  licensed  disposal  facility. 

B.  Transportation 

In  the  event  the  applicants  must 
return  the  fuel  to  the  fuel  fabricator,  all 
packaging  and  transport  of  fuel  will  be 
in  accordance  with  10  CFR  Part  71.  No 
significant  external  radiation  hazards 
are  associated  with  the  unirradiated  fuel 
because  the  radiation  level  from  the 
clad  fuel  pellets  is  low  and  because  the 
shipping  packages  must  meet  the 
external  radiation  standards  in  10  CFR 
Part  20.  Therefore,  shipment  of 
unirradiated  fuel  by  the  applicants  is 
expected  to  have  an  insignificant  impact 
upon  the  environment. 

C.  Accident  Analysis 

In  the  unlikely  event  that  an  assembly 
(either  within  or  outside  its  shipping 
container)  is  dropped  during  transfer, 
the  fuel  cladding  is  not  expected  to 
rupture.  Even  if  the  fuel  rod  cladding 
were  breached  and  the  pellets  were 
released,  an  insignificant  environmental 
impact  would  result.  The  fuel  pellets  are 
composed  of  a  ceramic  UO2  that  has 
been  pelletized  and  sintered  to  a  very 
high  density.  In  this  form,  release  of  UO2 
aerosal  is  unlikely  except  under 
conditions  of  deliberate  grinding. 
Additionally.  UOj  is  soluble  only  in  an 
acid  solution  so  dissolution  and  release 
to  the  environment  are  extremely 
unlikely. 

D.  Conclusion 

The  environmental  impacts  associated 
with  the  handling  and  storage  of  new 
fuel  at  NMP,  Unit  2,  are  expected  to  be 
insignificant.  Essentially  no  effluents, 
liquid  or  airborne,  will  be  released,  and 
acceptable  controls  will  be  implemented 
to  prevent  a  radiological  accident. 
Therefore,  the  staff  concludes  that  there 
will  be  no  significant  impacts  associated 
with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  would  be  to 
deny  the  requested  license.  Assuming 
the  operating  license  will  eventually  be 
issued,  denial  of  the  storage  only  license 
would  merely  postpone  new  fuel  receipt 
at  NMP,  Unit  2.  Although  denial  of  the 
Special  Nuclear  Materials  License  for 
NMP,  Unit  2,  is  an  alternative  available 
to  the  Commission,  it  would  be 
considered  only  if  significant  issues  of 
public  health  and  safety  could  not  be 
resolved  to  the  satisfaction  of  regulatory 
authorities  involved. ' 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 


connection  with  the  Commission's  Final 
Environmental  Statement  (NUREG- 
1085)  dated  May  1985.  related  to  this 
facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
applicants'  request  of  June  12, 1985,  and 
its  amended  request  dated  September 
27, 1985,  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission's  Division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  Environmental  Assessment  related  to 
the  issuance  of  Special  Nuclear 
Materials  License  No.  SNM-18g5.  On  the 
basis  of  this  assessment  the 
Commission  has  concluded  that  the 
environmental  impact  created  by  the 
proposed  licensing  action  would  not  be 
significant  and  does  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate.  The 
Environmental  Assessment  and  the 
above  documents  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  DC. 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  427-4510  or  by  writing  to  the 
Uranium  Fuel  Licensing  Branch,  Division 
of  Fuel  Cycle  and  Material  Safety,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC.  20555. 

Dated  at  Silver  Spring,  Maryland,  this  4th 
day  of  Noveml)er  1985. 

For  the  Nuclear  Regulatory  Commission. 
W.T.  Crow. 

Acting  Chief,  Uranium  Fuel  Licensing  Branch 
Division  of  Fuel  Cycle  and  Material  Safety, 
NMSS. 
[PR  Doc.  85-26711  Filed  11-7-85;  8:45  am] 

BttUNQ  COOC  TSSO-OI-II 


Statement  on  NRC'e  Concurrence  in 
ttie  Department  of  Energy's  General 
Guidelines  for  the  Recommendation  of 
Sites  for  filuciear  Waste  Repositories 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Statement  on  NRC  Concurrence. 

summary:  The  United  States 
Department  of  Energy  ("DOE")  recently 
announced  that  it  intends  to  make  its 
preliminary  determination  on  the 
suitability  of  potential  nuclear  waste 
repository  sites  before  it  conducts 
detailed  site  characterizations.  This 
represents  a  change  in  the  OOE's  prior 
position.  The  NRC  has  reviewed  its  July 
1984  concurrence  in  the  DOE  siting 


guidelines  to  determine  whether,  as  a 
result  of  DOE's  changed  position,  the 
Commission's  concurrence  decision 
requires  modification.  The  Commission 
has  determined  that  DOE's  change  in 
position  does  not  affect  the 
Commission's  concurrence  in  the  DOE 
guidelines  and  that  NRC's  concurrence 
remains  valid. 

RM  RMTHCR  MRMMATION  CONTACT: 
Trip  Rothschild.  Office  of  the  General 
Counsel.  1717  H  Street  NW., 
Washington,  DC  20555,  (202)  634-1465. 

SUPPLEMENTARY  MFORMATION:  The 

Nuclear  Waste  Policy  Act  of  1982 
("NWPA")  directs  the  DOE  to  issue 
general  guidelines  for  the 
recommendation  of  sites  for  high-level 
waste  repositories.  In  carrying  out  this 
responsibility,  DOE  is  required  to  obtain 
the  concurrence  of  the  Nuclear 
Regulatory  Commission  ("NRC"  or 
"Commission").  On  November  23, 1983. 
DOE  submitted  its  proposed  general 
guidelines  to  the  NRC  and  requested  the 
Commission's  concurrence.  The  NRC 
issued  a  preliminary  decision  on  March 
14, 1984  (49  FR  9650)  which  set  forth 
seven  conditions  for  granting  its 
concurrence.  On  July  3, 1984.  the 
Commission  concurred  in  the  DOE 
guidelines  after  DOE  had  made  changes 
addressing  the  Commission's  concerns 
(49  FR  28130,  July  10, 1984). 

One  of  the  issues  addressed  in  NRCs 
concurrence  decision  was  the  timing  of 
DOE's  "preliminary  determination"  that 
three  sites  are  suitable  -for  development 
as  repositories.  Section  114(f)  of  the 
NWPA  provides  in  pertinent  part  that: 

For  purposes  of  complying  with  the 
requirements  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  1321  et  seq.)  and 
this  section,  the  Secretary  [of  Energy)  shall 
consider  as  alternative  sites  for  the  first 
^pository  to  t>e  developed  under  this  subtitle 
3  candidate  sites  with  respect  to  which  (1) 
site  characterization  has  been  completed 
under  section  113:  and  (2)  the  Secretary  has 
made  a  preliminary  determination,  that  such 
sites  are  suitable  for  development  as 
repositories  consistent  with  the  guidelines 
promulgated  under  section  112(a).  (Emphasis 
added) 

The  NWPA  does  not  provide 
specifically  when  this  preliminary 
determination  of  suitability  is  to  be 
made.  However,  the  Commission  in  its 
concurrence  decision  asserted  that: 

(T)he  Commission  and  DOE  agreed  that  the 
preliminary  determination  required  by 
section  114(f)  of  the  NWPA  should  l>e  made 
after  the  completion  of  site  characterization 
and  not  at  the  time  of  site  nomination  and 
recommendation.  The  Commission  and  DOE 
therefore  agree  that  the  last  sentence  of  the 
first  full  paragraph  in  section  960.3-2-3  of 


Fwkwd  Rigirter  /  VoL  sq  Na  217  /  Friday.  November  8.  1965  /  Noticet 


Subpart  B  |of  tiM  DOE  G«iildUn«ai  ■hoald  be 
deletad' 

It  is  DOW  dear  that  DOB  intends  to 
make  the  prehminary  detenninatioii  on 
site  suitabiity  at  the  time  of  nomination 
and  reconunendation  of  sites,  before 
detailed  site  characterization  has  been 
conducted.  See  DOE'S  /une  ises  Mission 
Plan  and  DOE's  July  1985  Dmft  Prefect 
Decision  ScheduJe.  This  raises  the 
question  whether  NRC's  concurrence 
statement  of  July  1984  requires 
modification. 

The  Commission  has  reviewed  its  July 
1984  concurrence  in  the  DOE  gmdeKnes 
and  finds  that  it  need  not  be  modified. 
The  Copunission's  agreement  as 
expressed  in  its  July  1964  statement  was 
twofold.  First,  DOE  and  NRC  agreed 
that  the  preliminary  determination  on 
site  suitability  would  be  made  after  site 
characteriration,  and  second,  the  two 
agencies  agreed  to  delete  fiom  the 
guidelines  the  only  provision  to  the 
contrary  in  the  guidelines.  The  two 
agencies  did  not  decide,  however,  to 
insert  into  the  guidelines  any 
replacement  Umgua^  on  the  timing 
question,  and  therefore  the  guidelines  do 
not  address  the  issue.  Thus,  in  changing 
its  position  on  the  timing  of  its 
preliminary  determination,  DOE  did  not 
modify  or  contravene  die  guidelines. 

Moreover,  the  Commission's 
preliminary  and  final  concurrence 
decisions  expressly  discuss  various 
Commission  preliminary  and  final 
"concurrence  conditions."  While  the 
timing  of  the  section  114(f)  preliminary 
determination  is  discussed  in  the  final 
concurrence  decision,  the  a^vement  on 
timing  is  not  listed  as  a  "concurrence 
condition." 

Under  the  circumstances,  the 
Commission  wishes  to  make  clear  that 
the  DOE  change  in  its  position  does  not 
affect  the  Commission's  concurrence  in 
the  DOE  guidelines  and  that  NRCs 
concurrence  remains  valid. 

Diseenting  Views  of  CommiBrioner 
Aseelstine 

I  disagree  with  the  Commission's 
position  that  there  is  no  need  to  modify 
the  Commission's  July  10, 1984  decision 
concerning  in  CKDE's  site  selection 
guidelines  in  light  of  the  Department's 
change  in  position  regarding  the  timing 
of  the  preliminary  determination  of  site 
suitability  under  section  114(f)  of  the 
Nuclear  Waste  Policy  Act.  At  a 
minimum,  I  believe  that  the  Commission 
should  have  directed  DOE  either  to 
conform  to  the  1984  agreement  on  the 
timing  of  the  preliminary  determination 


'  The  deleted  provfaion  provided  rtial  tlie 
pretmiinary  determhialion  should  be  made  when 
OOE  reoowmejidi  sMc*  for  dwractemalian. 


or  to  sabmh  for  Coounission 
conouTcnce  a  fonnal  request  to  modify 
the  sat*  selection  guidelines  to 
incorporate  DOE's  new  position  on  the 
timing  of  the  preliminary  determination. 
There  are  four  relevant  questions 
regarding  the  timing  of  the  preliminary 
determination.  First,  was  there  an 
agreement  between  the  Commission  and 
DOE  on  the  timing  of  the  prehminary 
determination  at  the  time  of  the 
Commission's  concurrence  in  DOE's  site 
selection  guidelines?  Second,  was  this 
agreement  a  condition  of  the 
Commission's  concurrence  in  the  site 
selection  guidelines?  Third,  is  the  DOE's 
change  in  position  on  the  timing  of  the 
preliminary  determination  a  matter 
exclusively  within  DOE's  program 
management  discretion,  or  does  the 
NRC  have  a  regulatory  interest  in  this 
matter  as  well?  And  finally,  should  the 
preliminary  determination  of  site 
suitability  be  made  before  or  after  site 
characterization? 

The  first  question  arises  because 
during  the  Commission's  July  29, 1885 
meeting  with  DOE  to  discUss  the 
Department's  mission  plan  for  the  high- 
level  waste  disposal  program,  the 
Department  took  the  position  that  tfaere*^ 
had  not  been  an  agreement  between 
DOE  and  NRC  on  the  timing  of  the 
preliminary  determination  at  the  time  of 
the  Commission's  concurrence  in  the 
site  selection  guidelines.  DOE  expressed 
the  view  that  it  had  been  the 
Department's  position  all  along  that  the 
timing  ot  the  preliminary  determinatitm 
should  be  deferred  until  a  later  date.  It  is 
clear  that  there  was  an  agreement  in 
lune  1984  between  DOE  and  NRC  that 
the  preliminary  determination  should  be 
made  after  rather  than  before  site 
characterization.  This  agreement  was 
stated  in  the  Commission's  July  10, 1964 
decision  which  concurred  in  the  DOE 
site  selection  guidelines.  DOE  did  not 
object  to  the  Commission's 
characterization  of  the  agreement  at  that 
time.  Moreover,  the  transcript  of  the 
Commission's  discussions  with  DOE  on 
the  site  selection  guidelines  on  June  22, 
1984  contains  clear  statements  by  DOE 
that  the  preliminary  determination  of 
site  suitability  should  be  made  after 
completion  of  site  characterization. 
During  that  meeting.  DOE  acknowledged 
the  preliminary  determination  should  be 
made  after  site  characterization  because 
that  is  the  point  in  time  when  enough 
data  about  the  site  is  available  to  make 
the  preliminary  determination  a 
meaningful  statement.  The  transcripts  of 
the  June  22, 1964  Commission  meeting  as 
well  as  the  Commission's  July  10, 1984 
concurrence  decision  clearly  show  that 
there  was  an  agreement  between  DOE 
and  NRC  on  the  timing  of  the 


preliminary  determination,  and  that  this 
agretment  was  based  upon  a  judgment 
that  site  characterization  was  necessary 
to  obtain  the  technical  information 
needed  to  support  the  preliminary 
determination  of  site  suitability. 

On  the  second  question,  it  is  also 
clear  that  the  agreement  between  DOE 
and  NRC  on  the  timing  of  the 
preliminary  determination  was  a 
condition  of  the  Commission's 
concurrence  in  the  OOE  site  selection 
guidelines.  The  majority  places  great 
weight  on  the  fact  that  the  Commission 
failed  to  label  the  agreement  as  a 
"concurrence  condition"  in  the  July  10, 
1984  Commission  decision,  and  did  not 
insist  that  the  agreement  be  written  into 
th'e  guidelines  themselves.  The  fact 
remains,  however,  that  the  Commission 
included  the  agreement  in  the 
concurrence  decision  and  required  the 
removal  from  the  guidelines  of  a     ■ 
statement  calling  for  the  preliminary 
determination  to  be  made  before  site 
characterization.  The  context  in  which 
the  Commission's  concurrence  decision 
was  made  further  supports  the 
interpretation  that  the  agreement  was  a 
condition  of  concurrence.  Despite  all  of 
the  Commission's  other  conditions  of 
concurrence,  which  had  been  published 
for  comment,  the  affected  states 
remained  unanimously  opposed  to  the 
DOE  site  selection  guidelines.  They 
argued  that  despite  NRC's  other 
proposed  concurrence  conditions,  the 
site  selection  guidelines  were  too  vague 
and  failed  to  specify  the  type  and 
amount  of  information  needed  to 
determine  whether  the  guidelines  were 
met  As  the  transcript  of  the  I;  i ' 

Commission's  June  22, 1984  meeting 
demonstrates,  the  unanimous  opposition 
by  the  states  to  the  guidelines  was  a 
matter  of  great  concern  to  the 
Commission,  and  the  agreement  on  the 
timing  of  the  preliminary  determination 
was  the  means  chosen  by  the 
Commission  to  address  these  state 
concerns  and  permit  Commission 
concurrence  in  the  guidelines. 

On  the  third  question,  the  Commission 
has  a  direct  regulatory  interest  in  the 
timing  of  the  preliminary  determination 
and  this  is  not  a  matter  within  DOE's 
exclusive  discretion.  The  Commission's 
regulatory  interests  in  this  issue  are 
threefold.  First,  the  Commission  has  the 
statutory  responsibihty  under  the 
Nuclear  Waste  Policy  Act  to  concur  in 
the  DOE  site  selection  guidelines.  The 
purpose  of  this  concurrence 
responsibility  is  to  provide  an 
independent  check  of  DOE's  site 
screening  and  site  selection  process.  As 
described  above,  the  Commission 
determined  that  the  preliminary 
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detemiiiiatioa  ihould  be  made  after 
rather  than  before  site  diaractnitatioii 
to  ensure  an  effective  site  selectian 
process.  The  states  poteted  oat  flaws  in 
DOFs  site  slection  gniddines,  and  the 
Commission's  decision  on  flie  timing  of 
the  preliminary  determination  was  an 
attempt  to  compensate  for  these  flaws. 

Second,  the  Commission  has  a  (JBrect 
stake  in  ensnring  fhat  DOFs  site 
selection  process  works  effectively  to 
identify  good  sites  that  have  a  h^ 
potential  as  can<Mates  for  repositoiy 
development  and  to  screen  oat  poor  or 
marginal  sites  or  sites  with  features  Aiat 
may  make  it  difficult  to  demonstrate 
their  suitability  for  repositoiy 
development  In  a  very  real  sense,  the 
quality  of  DOE'S  license  application  and 
the  prospe<^  for  an  efficient  and 
successful  licensing  proceeding  depend 
upon  how  well  DOe  does  Its  Job  in 
selecting  sites  for  chaiactarizatkHk  We 
simply  cannot  afford  to  allow  DCX  to 
proceed  with  a  weak  or  flawed  site 
selection  process  that  permits  the 
selecUea  of  poor,  mai^ginal  or  unduly 
complex  sites. 

Third,  the  Commissioo  has  an 
independent  legal  responsibility  under 
the  National  Environmental  Policy  Act 
to  consider  alternate  sites  for  the 
repository  m  Its  licensing  review  of  the 
DOE  application.  Whfle  the  Nudear 
Waste  Policy  Act  ptits  some  bounds  on 
NRC's  NEPA  review,  it  does  not 
discharge  the  Cenatisdoa  from  its  legal 
responsibility  to  consider  alternate  sites 
in  making  its  license  decision  on  the 
DOE  application  for  the  repository. 
Given  these  three  reg<riatoiy  interests, 
the  tinring  of  tfie  preHminery 
determination  is,  both  as  a  legal  and  a 
technical  matter,  an  integral  part  of  the 
Commission's  licensing  and  safety 
respoasiMlities  under  the  NWPA  and 
NEPA. 

On  the  fourth  question,  there  are  four 
reasons  why  the  preliminary 
deteimination  of  site  suitability  should 
be  made  after  rather  than  before  site 
characterization.  First  DOE'S  current 
approach  is  legally  impermissible  nader 
the  Nuclear  Waste  Policy  Act  While  the 
statute  is  not  entirely  dear  on  the 
subject  and  while  the  legislative  history 
is  somewhat  limited  given  the  absence 
of  a  conference  on  the  House  and 
Senate  bQls,  I  believe  that  the  better 
legal  view  is  that  DOE  cannot  make  the 
preliminary  determination  before 
obtaining  the  detailed  information  about 
key  site  characteristics,  including  the 
geology,  that  will  become  available 
through  site  characterization. 

Second,  from  a  technical  standpoint  it 
makes  no  sense  to  make  the  preliminary 
detennination  of  site  suitability  before 
site  characterization.  As  the  states  have. 


pointed  out  to  te  ConuninioD.  there  is 
vaiy  IiBitBd  infonnattoa  oa  maoy  of 
flirae  sites  at  tha  preaeat  tima, 
pnrtinilarly  ronrtmini  ywlngy  snil 
hydrdogy.  Our  tachnicaT  staffbas 
adviaad  ua  duit  there  are  significant 
uncertainties  about  ttte  kev 
diafvctenctics  of  aach  of  these  sites 
given  the  limited  information  that  is 
availaMe  now.  As  a  practical  matter, 
this  information  Is  not  soffldent  to 
support  a  detai  uunation  of  site 
suitability  for  repository  development 

Third,  making  the  preliminary 
detawiination  before  site 
characterization  thwarts  the  purpose  of 
the  statutory  provision,  which  was  to 
ensure  tf»e  oonsideratioa  of  reasonable 
alternatives.  By  permitting  oae  or  two  of 
the  sites  selected  for  characterisation  to 
drop  out  perhaps  eariy  \n  the  site 
characterization  proceea  and  by 
eliminating  the  requirement  in  such 
circumstances  to  examine  other  sites  in 
detaQ  before  aelecting  du  site  for  the 
firat  repository,  the  DOB  approach  in 
effect  makes  the  consideratton  of 
alternate  sites  under  NEPA  • 
meaningless  exercise. 

Flnady.  making  the  preliminary 
determination  after  site 
characterization,  or  at  least  after 
substantial  site  characterization  work  is 
done,  strengthens  the  site  selection 
process.  It  provides  a  strong  Incentive 
for  DOE  to  select  good  potential  sites 
and  it  assures  that  the  site  suitabfllty 
determination  considers  the  foil  range  of 
relevant  sits  characteristics,  including 
geologic  factore.  Making  the  preliminary 
determination  of  sHa  suitability  bcCora 
site  characterization,  as  DOB  propoees, 
will  mean  that  some  significant  factora. 
sudi  as  flie  geology  and  hydrology  of  the 
site,  will  be  given  little  weight  due  to  the 
limited  information  available  on  these 
characteristics.  Tliis  approach 
undermines  the  validity  of  the  site 
selection  process.  For  diese  four 
reasons,  I  believe  ttiat  the  preliminary 
detennination  of  site  suitability  shottld 
be  made  after  rather  than  before  site 
<:haractarization. 

Staleaient  of  Commlseioper  Zech 

I  was  not  a  Commissioner  at  the  time 
of  the  )une  22. 1984  meeting  when  some 
of  the  events  which  are  discussed  in  the 
dissent  occurred.  Understandably, 
therefore,  I  am  not  in  a  position  to 
comment  on  what  transpired  at  the 
meeting.  However,  as  1  now  see  the 
situation.  I  am  satisfied  that  the  timing 
of  the  preliminary  detennination  is 
largely  a  Department  of  Eneigy 
programmatic  matter.  I  have  not  been 
advised  of  either  a  legal  or  a  technical 
need  for  a  concurrence  in  the  adequacy 
of  the  siting  guiclelioes  to  depend  upom 


Um  timing  of  the  preHminaiy 
detennination.  In  my  )udgment  the 
isaaee  •!•  acpaiate  Mid  are  ant  ■Mtt«aU|> 
dependent  on  each  other. 

Regardless  of  how  one  decides  the 
issue  of  the  timing  of  the  preliminary 
determination.  I  am  eonvineed  thet  the 
Nudeer  Reguletory  Commission  can  wmI 
will  cany  oat  Its  Independent  licensing 
and  regaletoiy  req>ons(bUitles 
consistent  with  the  responsibilities 
assigned  to  it  under  the  Nudear  Watte 
Policy  Act 

I  therefore  believe  the  Department  of 
Enecgy's  position  on  the  tlailnt  of  the 
preliminary  determination  Is  a 
progNunmatic  and  edwdolint  matter 
under  that  Departaent's  coyUtenca.  tf 
this  issue  Is  to  be  reeolved  uffwantly. 
then  in  my  Judgment  this  is  the 
responsibility  ultimately  of  Congrees. 

If  the  NRC  has  problems  with  the 
guidelines,  these  problems  ihouki  be 
addressed  directly  and  not  indirectly  by 
injecting  itself  in  the  Oopartaeot's 
programsMtic  dedsions.  If  thwe  are 
significant  problems  in  the  guidelinet 
they  would  remain  no  matter  when  the 
preliminary  delermlnaUoo  is  made. 

I  am  not  aware  of  any  signincant 
problem  which  our  techaioal  staff  has 
with  the  guidelines  or  of  any  valid 
reaeon  wmr  1  should  net  oonour  in  Ibem. 
According,  bad  I  bean  a  Coaualestooer 
when  a  majority  conouirad  la  the 
guidelines.  1  would  have  Joined  them, 
but  would  not  have  supportad  taking  a 
position  one  way  or  the  other  on  the 
timhig  of  the  Department's  preliminaty 
datermlnatioa 

Dstid  at  Washk^tao.  DC  this  Mh  day  ef 
November.  1MI. 

For  Ihs  Nttdsar  Refalatory  Coemlsston. 
Samuel  |.  Gbflk. 
Secretary^  the  Commluion. 
FR  Doc.  85-28773  PUsd  11-7-88: 848  ao^ 


OFFICE  OP  mWONNEL 
MANAQCMCNT 

ComctJoa 

In  FR  Doc.  85-28066  beginning  on  page 
43820  in  the  issue  of  Tuesday.  October 
29, 1968,  make  the  fotlowfatg  correction: 

On  page  4382a  third  oohuaa.  under 
the  hMdlng  for  National  Badowmaatfor 

the  Humanitiet.  insert  tfie  Mlowing 
below  the  seventh  line; 

"Sched^C. 

■HXNta  OOfll  tlMAl^l 
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POSTAL  SERVICE 
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International  Surface  Air  Lift  Service 
Postal  Ratea 

AOCNCV:  Postal  Service. 
AcnoN:  Notice  of  Rescission  of 
International  Surface  Air  Lift  Service 
Minimum-Per-Piece  Rate  and  Sacle 
Charge,  and  Reduction  of  International 
Surface  Air  Lift  Pound  Rates  Based  on 
Type  and  Weight  of  Mail. 


:  Pursuant  to  its  authority 
under  38  U.S.C  407.  the  Postal  Service  is 
rescinding  the  International  Surface  Air 
Lift  (ISAL)  minimnm-per-piece  rate  and 
sack  charge,  and  reducing  ISAL  pound 
rates  for  certain  types  and  weights  of 
mail.  The  purpose  of  these  actions  is  to 
encourage  ISAL  mailings  in  higher 
weight  brackets  due  to  the  positive 
effect  such  mailings  have  on  operational 
efficiency  of  the  service. 

EFmnvc  DATC  December  5. 1985. 
rem  RmTMEN  mmmAntm  comtact: 
Leon  W.  Periinn.  (202)  268-2673. 
wpnammmf  mromumoH.  On 
December  27, 1964  the  Postal  Service 
published  in  the  Federal  Register  (49  PR 
50326)  a  notice  of  new  hitemational 
postal  rates  and  fees,  effective  February 
17, 1985.  Two  of  these  rates,  the  ISAL 
minimum-per-piece  rate  and  the  ISAL 
sacic  charge,  are  being  rescinded 
effective  December  5. 1965. 

The  ISAL  minimum-per-piece  rate 
($0.17)  is  being  eliminated  in  light  of 
unanticipated  reductions  in  the  volumes 
of  the  service  which  resulted  from  the 
adoption  of  the  minimum-per-piece  rate. 
In  order  to  further  reduce  burdens  on 
ISAL  mailers,  the  ISAL  chaige  ($1.00) 
now  in  effect  is  being  eliminated.  In 
order  to  more  readily  meet  the  Postal 
Service's  operational  requirements  for 
this  service,  certain  discounts  liinited  to 
publications  or  heavier  shipments  are 
being  adopted.  Prior  to  December  2. 
1985.  the  Postal  Service  will  circulate 
additional  information  to  customers  of 
this  service  to  assist  them  with  the 
implementation  of  the  new  rate 
reductions. 

The  Postal  Service  would  like  to 
remind  mailers  that  ISAL  mail  presented 
to  the  Postal  Service  must  be  of  United 
States  origin.  This  policy  conforms  with 
the  Universal  Postal  Union  rules 
providing  that  postal  administrations 
shall  not  be  bound  to  accept  forward  or 
deliver  to  the  addressee  mail  which 
senders  post  or  cause  to  be  posted  in 
large  quantities  in  a  country  other  than 
the  country  where  they  reside. 

Accordingly,  the  Postal  Service 
hereby  rescinds  the  minimum-per-piece 
rate  and  sack  charge  for  the 


International  Surface  Air  Lift  service, 
and  adopts  the  following  rate  reductions 
effective  December  5. 1985.  These 
changes  will  be  reflected  in  the  Postal 
Service's  International  Mail  Manual, 
incorporated  by  reference  at  39  CFR  10.1 

(AudMrity:  5  U.S.a  552(a):  39  U.S.C  401.  404. 
407.  40S.) 

1.  The  ISAL  minimum-per-piece  rate 
and  the  sack  charge  are  deleted. 

2.  The  following  table  of  discounts  is 
adopted: 


Tow 


11  poundi  to  ld9  poundi- 


200  poundt  to  74S  pound*.. 

TSOpomtiari 


DiMaunI 


0 
5 

10 


on  toMwaig^ol 

In  addition  to  the  discounts  provided 
for  in  the  table  above,  a  mailer  may  also 
apply  a  5  percent  discount  to  the  pound 
rate  for  the  total  weight  of  publications 
and  books  in  the  mailing. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automatically. 
FndEggiastaii. 

AsaistoBt  General  Counsel,  Legislative 
Division. 

(FR  Doc.  85-28743  Filed  11-7-85: 8:45  am] 

I  ooK  ms-it-n 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Na  34-22S96;  ne  No.  SR-MASO- 


I 
85-26] 


SeN-Regutatory  Organizationa; 
National  Association  of  Securitiee 
Dealers,  Inc.;  Ordsr  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
September  20. 1985,  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
amend  Appendix  F  to  Article  III,  section 
34  of  its  Rules  of  Fair  Practice.  Appendix 
F  regulates  compensation  that  NASD 
members,  their  afBliates,  and  associated 
persons  receive  in  connection  with  the 
distribution  of  public  participation 
programs.  The  amendment  would 
establish  a  safe  harbor  provision.  Under 
the  amendment,  compensation  received 
by  an  affiliate  of  a  member  will  not  be 
deemed  to  be  received  in  connection 
with  or  related  to  a  public  offering  if  the 
affiliate  complies  with  new  criteria 


specifled  in  section  5(d)(1)  of  Appendix 

F.  j; 

Notice  of  the  proposed  rule  change  ' 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22485,  September  3a  1985)  and  by 
publication  in  the  Fedwal  Register  (50 
FR  40641,  October  4. 1985).  No 
comments  were  received  with  respect  to 
the  proposed  rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A.  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Dated:  November  5, 1965. 
lohnWliaeler, 
Secretary. 

(FR  Doc.  85-28767  Filed  11-7-85: 8:45  am] 
BtUMQ  coot  seie-ovii. 


SMALL  BUSINESS  ADMINISTRATION 


_     [Ucenee  Na  04/04-0075] 


Northwestern  Capital  Corp4  Filing  of 
Application  for  Transfer  of  Ownership 
and  Control 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA). 
pursuant  to  f  107  JOl  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.601  (1985))  for 
transfer  of  ownership  and  control  of 
Northwestern  Capital  Corporation 
(Northwestern).  924  B  Street  North 
Wilkesboro.  North  Carolina  28674.  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.Q  661  et  seq.]. 
The  proposed  transfer  of  ownership  and 
control  of  Northwestern,  which  was 
licensed  May  2. 1962.  is  subject  to  the 
prior  written  approval  of  SBA. 

Northwestern  is  a  subsidiary  of  The 
Northwestern  Bank  which  is  a  wholly- 
owned  subsidiary  of  Northwestern 
Financial  Corporation.  The 
Northwestern  Bank  owns  99.96  percent 
of  Northwestern. 

Northwestern  Financial  Corporation 
will  merge  with  First  Union  Corporation 
which  will  result  in  a  transfer  of  control 
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of  NMtkwettem.  Nwthwestem't 
officers  and  directors,  subsequent  to 
SBA  approval  of  the  transfer  of  coottol 
will  be  as  follows: 


Nam* 


Theodora  K  Breoka.  >. 

Ronald  a  Paaraon _. 

Dennis  QWinat)«ger-_ 
rUrtiM  M  TlwaH 
John  A.  WVchell,  W  ..._™ 
Dougia*  A.  RKhacdson... 


TWa 


Vloa  President 
Sacratary/Treaaurar. 


Dlrectar. 
Qractty. 


Northwestem  expects  to  change  its 
name  to  First  Union  Capital 
Corporation. 

Notice  is  given  that  any  person  may, 
not  later  than  IS  days  from  the  date  of 
pvA)lication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Deputy  Associate  Administrator  for 
Investment,  Small  Business 
AdmiqistFation.  1441  "L"  Street,  NW,. 
Washington.  DC  20418. 

Copies  of  this  Notice  will  be  published 
in  newspapers  of  general  circulatioa  in 
Oudette,  North  Carolina  and  North 
Wilkesboro,  North  Carolina. 

(Cataloig  of  Federal  Domestic  Assistance 
PrograB  No.  saoil.  Small  Business 
Imminent  Companies.) 

Dated:  October  31. 1985. 
|ol»  L.  Werner, 

Director,  Office  of  Investment 

(FR  Ddc.  8&-26730  Filed  11-7-85: 8:45  am) 

8IUJN6  CODE  MttS-Ot-M 


West  Virginia;  Region  III  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Regtoo  HI  Advisory 
Council,  located  in  the  geographical  area 
of  Clarksburg,  West  Virginia,  will  hold  a 
public  meeting  at  8:30  a.m.,  on  Monday, 
November  25, 1985,  at  the  Bavarian  Inn, 
Shepherdstown,  West  Virginia,  to 
discuss  such  matters  as  may  be 
presented  by  members,  the  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
Adarvin  P.  Shelton,  t)istrict  Director,  MS. 
Small  Business  Administration,  P.O.  Box 
1608.  Clarksburg,  West  Virginia  26302- 
1608  or  phone  (304)  622-6601. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils, 
October  29. 1985. 

[FR  Doc.  85-26736  Filed  11-7-85;  8:45  am] 
BiLLING  COOC  MZS-OI-M 


[DeolBiatiQn  olOlsaalar  Lqm  Aim  #a21fl 

MassadNiMtta;  Declaration  of 
DIaaslar  Loan  Area 

Hie  Cotmty  of  Nerfbfic  and  flie 
adiacent  Co«nties  of  Bristol,  Plymouth. 
MBddlesex.  Suffolk  and  Worcester  in  ^e 
State  of  Massachiieetts  constitute  a 
disaster  area  because  of  damage  caused 
by  Hurricane  Gloria  which  occurred  on 
September  27, 1985.  Applications  for 
loans  for  physical  damage  may  be  flled 
until  ihe  close  of  business  on  December 
30, 1985.  and  for  economic  injury  until 
the  close  of  business  on  July  30, 1986,  at 
the  address  bsted  below:  Disaster  Area 
1  Office.  Small  Business  Administration. 
15-01  Broadway,  Fair  Lawn.  N]  07410,  or 
other  locally  announced  locations. 

The  interest  rates  are: 


Homeownen  with  credit  avaiiatrfe 

GtWWnCrc  •  -iTiirniTi(i<» 1 Mnnijui-ij 

Homeowners  without  credit  avatt- 

Businesses    widi    credit    available 

elsewhere 

Businesses  without  credit  available 

Businesses  (EIDL)  without  credit 
avaiMale  dsewhere — 

Other  (Non-profit  organizations  in- 
duding  charitable  and  religtous 
orsamzations] 


iVtCdit 


B.000 


4.000 


8.000 


ixxn 


—     4j000 


lOJOO 


The  number  assigned  to  this  disaster 
is  221508  for  phyrical  damage  and  for 
economic  injury  the  number  is  635100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  30. 1985. 
Robert  A  TumlwO, 
Acting  Administrator. 
[FR  Doc  85-26729.  Filed  tl-7-aS:  Sets  am] 

SNiJNQ  OOOE  tSfS-SfHi 

kMsa;  Region  VII  Advisory  Counci; 


The  U.S.  Small  Business 
Administration  Region  VII  Advisory. 
Council,  located  in  the  geographical  area 
of  Des  Moines,  will  hold  a  public 
meeting  at  9:30  a.m.,  on  Tuesday, 
December  10, 1985,  at  the  Warren 
County  Financial  Center,  509  N. 
Jefferson,  Indianola,  Iowa,  to  discuss 
such  matters  as  may  be  presented  by 
members,  the  staff  of  the  Small  Business 
Administration  and  others  attending. 

For  fiu-ther  information,  write  or  call 
Conrad  Lawlor,  District  Director.  U.S. 


Snail  Bosiness  Administration,  at  the 

address  above,  515-284-4567. 

Jean  M.  Nowali. 

Diractor.  Office  ofAdvitory  Coundh 

OctolwrS8.1«S. 

(FR  Doc.  85-28731  Piled  11-7-aS:  8:45  an^ 

BNJJNa  COOE  SUS^Mi 

Florida;  Region  IV  Advisory  Counci; 


The  Small  Business  Adndaistzatkm 
Region  IV  Advisory  Council,  located  in 
the  geographical  area  of  Jacksonville, 
Florida,  will  hold  a  public  meeting  from 
8:00  AM.  to  4:00  PJ4..  Friday.  November 
22. 1865,  ia  the  Holiday  Inn  South.  3233 
EmersoB  Street  Jacksonville.  Florida 
32207,  to  discuss  such  business  as  may 
be  presented  by  members,  the  staff  of 
the  U.S.  Small  Business  Administration, 
and  others  attending.  For  further 
information,  contact  Douglas  E. 
McAllister.  District  Director.  U.S.  Small 
Business  AdmiiristFation,  Box  35087. 400 
West  Bay  Street  Jacksonville.  Florida 
32202;  telephone  (904)  791-3103. 
JaanM.Nowd(. 

Director,  Office  of  Advisory  Councils. 
October  U.  IMS. 

{FR  Doc  es-aSTSZ  Filed  11-7-86: 8:45  am] 
I  cone  saai  si  m 


Tennessee;  Region  IV  Advisory 
Council;  Meeting 

The  US.  Small  Business 
Administration  Region  iV  Advisory 
Council,  located  in  the  geographical  area 
of  Nashville,  will  hold  a  public  meeting 
at  9:00  a  jn.  on  Thursday,  November  20, 
1965,  in  the  Board  Room  of  First 
.American  National  Bank.  First 
American  Center.  Nashville.  Tennessee 
37219,  to  discuss  such  matters  as  may  be 
presented  by  members,  the  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
Robert  M.  Hartman,  District  Director, 
VS.  Small  Business  Administration, 
Suite  1012  Parkway  Towers.  404  James 
Robertson  Parkway.  Nashville, 
Tennessee  37219,  telephone  (615)  251- 
5850. 

Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
October  29. 1985. 
(FR  Doc  85-28734  Filed  11-7-85:  8:45  am] 

BIUJNO  CODE  S02»-ei-M 
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Vannont;  Region  I  Advisory  Council; 
nMvnng 

The  Small  Business  Administration 
Region  I  Advisory  Council  located  in 
the  geographical  area  of  Montpelier, 
Vermont,  will  hold  a  public  meeting 
IftOO  A^..  Thursday,  November  21.     ' 
1985.  at  the  Holiday  Ixux  Waterbury. 


Vermont,  to  discuss  such  business  as 
may  be  presented  by  members,  the  stafT 
of  the  U.S.  Small  Business 
Administration,  and  others  attending. 
For  further  information,  write  or  call 
David  C.  Emery.  District  Director,U.S. 
Small  Business  Administration,  Federal 
Building.  87  State  Street.  P.O.  Box  605. 


Montpelier,  Vermont  05602.  (802]  22»- 

0538 

Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 

October  29. 1985. 

(FR  Doc.  85-26733  Filed  11-7-85;  8:45  am) 

BIUJNQ  COOC  M2S-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  CsrtHicates  of  Public  ConvsniMKs  and  Necessity  and  Foreign  Air  Carrier  Permits;  Weeic  Ended 

November  1, 1985 

Subpart  Q  A|qilicalioiw 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  procedings. 


Oct29,1Sa6. 


OcL2a.1«86. 


Od  30.  laas 


No*.  1.  1«6S 


Si  Luda  Aifway*  LMMd,  c/o  Glerai  J.  Sadam,  >..  B300  Greensboro  Drive,  McLean.  Virginia  22102. 

Ajiplicalion  o(  St  Uida  AirMya  Limilad  pufWWM  lo  taclnn  402  o«  me  Act  md  Sutipan  O  o(  the  Raguialiona  ntfjMa  authority  to  pnMida  tehwlu^  <or«vt 

m  HanatiijilKiuii  ct  property  between  the  Ivminal  point  St  Luoa.  Waal  Indie*:  the  intemedate  poinia  Aniiqije.  St.  Mwtin  and  JarrwcK  wid  tha 

colanninal  pamn  Man*.  Rorida.  Hoiaioa  Temt  and  San  Juan.  Puerto  Rico. 
Anaema  may  ba  Had  by  Nowambar  26, 1986. 

Paopla  Expfaaa  AMnaa.  Inc,  e/O  Robert  E.  Cohn,  Shaw.  Pittman.  Potts  ft  Trowbridge.  1800  IM  StrMl.  NW..  Weshinglon.  DC  20038. 
Oonlon>*i9  Applicalian  of  Paopla  Expnaa  Airikiaa.  hit  purauant  lo  aaction  401  d  the  Act  and  Subpart  Q  ol  the  RaguMlon*  raqueata  mi  Mnandmani  o(  ita 

carWM  ol  piMic  ce»i»artanc»  and  nacaaaity  lor  Route  363  to  aa  to  authorize  K  to  oparata  norvaiop  aarvtca  between  Dentiar.  Colorado  wid  Londoa 

En^and. 
Anewara  may  b*  Had  by  December  2.  1985. 

Comair,  Inc.  c/o  Robert  P.  Savaibarg.  1730  K  Stiaal.  NW.  SuMa  700.  Washinglon.  DC  20006. 
AppicaMon  o(  Comair.  kic  purauant  to  aadion  401  ol  ttia  Act  and  Subpart  O  of  the  Ragulatlona  requestt  iaauanca  ol  a  oartiAcata  ol  pubic  convanlanca  and 

nacaeMy  ai«Kning  a  to  engage  in  achadutad  air  kaMportalion  ol  partona.  property  and  mail  aa  lolow*:  Between  wiy  pomi  m  «iy  SMe  in  the  United 

Statea  or  tie  DIaWct  oi  Cohwtia.  or  arty  lanilory  or  poiiiiiion  o«  the  United  Statoa.  and  any  other  point  in  mt  State  ol  the  UnHad  Statoa  or  Ihe  DtaWO 

ol  Columbia,  or  any  tatrilory  or  po ion  ol  Mta  Unitad  Sflaa. 

Conlennng  ApptoMtotia.  Motiona  to  ModHy  Scope  and  Anawera  may  be  Med  by  No«an*ar  27. 1986. 
A^8VIUniledlc/oGaryaGarolalo.Bo>osaGarolaiaSulla600.  125S-23rd  Stiaet.  NW.  Waahmgton.  DC  20037. 


ol  Aa  BVI  United  purauant  to  secton  402  ol  the  Act  and  Subpart  0  ol  the  Regulations  appliet  tor  moditication  ol  Ka  loreign  air  G«Tier  pern* 
iaauad  by  CAB  Order  78-6-145.  ^^        ^^  ^^ 

Anawaia  may  b*  Had  by  November  29. 1985. 


PhyUia  T.  Kaylor. 

Chief,  Documentary  Services  Division. 

(PR  Doc  85-28776  Filed  11-7-85;  8:45  am] 

BHJJNQ  COOC  4910-6MI 


Agreements  FHed  Under  Sections  408, 409, 412,  and  414  During  the  Weeit  Ending  November  1, 1985 

Answers  may  be  filed  within  21  days  from  the  date  of  filing. 


Docket  Na 


r.  1.  1965.. 
Do.- _. 


Do 

Do 

Nov.  1,1965 


43545 

43546 

43547 
43548 
43543 


Subiaci 

Meniiert  ol  Inlemational  Air  Transport  Aaaodabon Expedited  Composrte  Fare  Resolutiona 

Mantoera  ol  Mamaionel  Air  Transport  Aaaodalion Papeete  to  Honolulu  Specific  CommodKy  Ratea 

Members  ol  Memabonal  Air  Transport  Aaaociation Cargo  Rata»-aelgium4ju«  to  South  EaM  Aaia__. 

Meotoers  ol  mtemalionsi  Air  Transport  Aaaociation Cargo  Rates  trom  Labvton 

Wemrtonal  Air  Servica  Compeny.  Ltd.  c/o  Thomas  J.  UcGrew.  Arnold  &  Porter,  1200  New  Hampshire  Avenue.  NW., 

20038. 
Application  ol  mtamalional  Air  Seniee  Company.  Lid  pursuant  to  taction  408  ol  Ota  Act,  notHies  the  Dep«1mant  ol  Us 

acquire  control  ol  CAM  Air  Memalional,  inc 


Now.  1.  1985. 

Da 
Dec.  1,  1965. 
Nov.  1,  1986. 


tntenbon  to 


Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
(PR  Doc  BS-2a777  Filed  11-7-85:  8:45ain| 

nUJNG  CODE  4610.«2^ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Douglas  County,  OR 

agency:  Federai  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  in 
Douglas  County,  (iregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  R.  Arnold,  Environmental 
Coordinator,  Federal  Highway 
Administration,  Equitable  Center,  Suite 
100.  530  Center  Street  NE.,  Salem. 
Oregon  97301,  Telephone:  (503)  399- 
5749. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Oregon 
Department  of  Transportation,  will 
prepare  an  environmental  impact, 
statement  (EIS)  on  a  proposal  to 
reconstruct  a  0.5  mile  section  of 
Interstate  5  in  Douglas  County.  Oregon. 
The  project  would  realign  the  freeway 
between  the  Myrtle  Creek  and  Boomer 
Hill  interchanges,  upgrading  the  only 
substandard  curve  within  200  miles  to 
the  north  and  100  miles  to  the  south 
along  the  interstate.  The  existing 
alignment  is  primarily  located  in  an  area 
of  steep,  unimproved  grazing  land  west 
and  southwest  of  the  City  of  Myrtle 
Creek,  Some  potential  alternate 
locations  would  involve  the  urban  and 
urbanizing  areas  of  Myrtle  Creek  east  of 
the  South  Umpqua  River.  The  proposed 
improvements  are  considered  necessary 
to  provide  a  safer  traveling  speed, 
thereby  decreasing  the  accident  rate. 

Alternatives  under  consideration 
include:  (1)  Realignment  of  the  freeway 
to  the  west  through  an  open  cut;  (2) 
building  new  structures  across  the  South 
Umpqua  River,  thus  altering  the  present 
Myrtle  Creek  Interchange;  (3)  building  a 
tunnel  to  the  west  of  1-5;  (4)  instituting 
short  term  remedial  measures  (such  as 
signing  and  revision  of  the  present 
roadway  superelevation);  and  (5)  taking 
no  action. 

Information  describing  the  proposed 
action  and  a  solicitation  for  comments 
will  be  sent  to  appropriate  Federal, 
State  and  local  agencies.  Public 
meetings  will  be  held  during  project 
development,  and  a  public  hearing  will 
be  held.  No  formal  scoping  meeting  is 
planned  at  this  time. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205.  Highway  Research. 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372,  "Intergovemmental 
Review  of  Federal  Programs"  apply  to  this 
program) 

Issued  on:  October  29. 19SS. 

Ridiatd  R.  Arnold, 

Environmental  Coordinator/Safety  Program 
Engineer. 

(FR  Doc.  85-28676  Filed  11-7-85:  8:45  am) 

BtLLMG  COOC  4S10-23-M 


Environmental  Impact  Statement;  Poilc 
County,  OR 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. . 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  in  Polk 
County,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  R.  Arnold,  Environmental 
Coordinator,  Federal  Highway 
Administration,  Equitable  Center,  Suite 
100.  530  Center  Street  NE.,  Salem, 
Oregon  97301,  Telephone:  (503)  399- 
5749. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Oregon 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
reconstruct  a  1.9  mile  section  of  the 
Salem-Dayton  Highway  (State  Highway 
No.  150/OR  221)  in  Polk  County.  Oregon. 
The  project  would  upgrade  the  roadway 
from  Orchard  Heights  Road  to 
Salemtowne  to  a  4-lane  curbed  section 
with  a  continuous  left-turn  lane,  with 
bike  and  pedestrian  facilities.  The 
project  is  located  in  northwest  Salem,  in 
an  urbaniziang  area  with  primarily 
residential  activity  along  with  existing 
roadway.  The  proposed  improvement  is 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand 
and  a  safe  and  efficient  highway 
meeting  modem  design  standards. 

Alternatives  under  consideration 
include  (1)  widening  and  realigning  the 
road  along  the  existing  centerline;  (2) 
widening  and  realigning  the  road 
approximately  22  feet-25  feat  east  of  the 
existing  centerline;  and  (3)  taking  no 
action. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  federal,  state  and 
local  agencies.  Public  meetings  will  be 
held  during  project  development,  and  a 
public  hearing  will  be  held.  No  formal 
scoping  meeting  is  planned  at  this  time. 


Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205.  Highway  Research, 
banning  and  Construction.  The  provisions  of 
Executive  Order  12372.  "Intergovernmental 
Review  of  Federai  Programs"  apply  to  this 
program.) 

Issued  On:  October  29 1985. 

Ridiard  R.  Ainold. 

En  vironmental  Coordinator/Safety  Program 
Engineer. 

(FR  Doc.  85-28677  Filed  11-7-85:  a-45  am) 

MLUNO  COOC  4S1t>-I9-M 

Federal  Railroad  Administration 

[BS-Ap-Na  2476] 

Union  Pacific  Railroad  Co^  Public 
Hearing 

Correction 

In  FR  Doc.  85-24304  appearing  on 
page  41437  in  the  issue  of  Thursday, 
October  10, 1985,  make  the  following 
correction: 

In  the  middle  column,  third  paragraph, 
fifth  line,  "915  Harrison  Street"  should 
read  "915  S.W.  Harrison  Street". 

■lUJNQ  coot  4S1»-0>-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Revenue  Sharing 

Final  Date  of  Adjustment  Demands  and 
Close  of  Data  Definitions 

Correction 

In  FR  Doc.  85-24663  beginning  on  page 
41979  in  the  issue  of  Wednesday. 
October  16. 1985,  make  the  following 
correction: 

On  page  41980,  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
sixth  line,  "country"  should  read 
"county". 

MLUNO  CODE  1S0S-01-II 


UNITED  STATES  INFORMATION 
AGENCY 

Artistic  Ambassador  Advisory 
Committee;  Renewal 

The  Artistic  Ambassador  Advisory 
Committee  has  been  renewed  for  two 
more  years,  effective  November  9, 1985. 

Conmiittee  members  choose  musical 
talent  for  tours  overseas,  under  the 
auspices  of  the  United  States 
Information  Agency,  to  conduct  concerts 
and  to  meet  and  mix  with  the  musical 
community  of  the  country  of  assignment. 
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Candidates  chosen  by  tbe  committee 
for  overseas  assignment  have  been 
highly  successful.  Continuation  of  this 
program  and  the  committee  is  in  the 
public  interests. 

Dated:  November  5. 1965 
Charles  N.  Canestio, 
Federal  Register  Liaison. 
|FR  Doc.  85-28683  Filed  11-7-85;  8:45  am) 
BiLUNGCooc  taao-ei-ii 


VETERANS  ADMINISTRATION 
Agency  Fonii  Under  0MB  Review 
agency:  Veterans  Administration. 


action:  ^fotic8. 


summary:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  dociunent  contains  a 
new  collection  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  tbe 
form,  (3)  the  agency  form  number,  if 
aplicable,  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report.  (6)  an  estimate  of 
number  of  responses,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  document  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732),  Veterans  Administration. 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  this  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer,  Dick  Eisinger,  Office  of 
Management  and  Budget  726  Jackson 


Mace,  NW,  Washingon,  DC  20603,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  thia 
notice. 

Dated:  October  31. 18S5. 

By  direction  of  the  Administrator. 
Bvsratt  Alvaras  Jr., 
Deputy  Administrator. 

New 

1.  Department  of  Veterans  Benefit 

2.  Declaration  of  Benefits  Received  and 
Waivers  Instructions 

3.  VA  Form  21-8951 

4.  On  occasion 

5.  Federal  agencies  or  employed 
6. 16,000  responses 

7.  800  hours 

8.  Not  applicable 

(PR  Doc  85-28745  Piled  11-7-8S;  Mivm] 
BttXHte  cooE  nas-avM 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


CONTENTS 


ftont 

1 


Consumer  Product  Safety  Commission 
Equal  Emptoyment  Opportunity  Com- 
mission         2, 3 

Federal  Deposit  Insurance  Corpora- 
tion           4^ 

Federal  Maritime  Commission 7 

Foreign  Claims  Settlement  Commis- 
sion . — a 

Securities  and  Exchange  Commission.  9 

'  \ 

consumIeii  product  safety 

commission 

TIME  AND  date:  9:30  a.m.,  Thursday. 

November  14, 1985. 

location:  Third  Floor  Hearing  Room 

1111 18th  Street,  NW..  Washington,  DC. 

STATUS:  Open  to  the  Public 

MATTERS  TO  BE  CONSIDERED: 

1.  Methjdene  Chloride:  Remedial  Options 

The  Commission  will  consider  possible 
remedial  options  and  the  staff 
recommendations  for  Commission  action 
concerning  the  potential  risks  to  users  of 
consumer  products  containing  methylene 
chloride. 

Closed  to  the  Public 

2.  Enforcement  Matter  OS#  5541 

The  Commission  will  consider  issues 
related  to  enforcement  matter  OS#  5541. 

3.  Enforcement  Matter  OS#  3677 

The  Commission  will  consider  issues 
related  to  enforcement  matter  OSt  3677. 

FOR  A  RECORDED  MESSAGE  CONTAININO 

THE  LATEST  AOENDA  INFORMATION,  CALL: 

301—492-5709. 

CONTACT  PERSON  FOR  ADOmONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301 — 492-6800. 
Sheldon  D.  Butts. 
Deputy  Secretary. 
November  5. 1985. 

(PR  Doc.  85-28796  Filed  11-6-85;  11:06  am) 
BHXINO  CODE  63$»-01-M 


EOUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Monday,  November  18. 
1985,  2:00  p.m  (eastern  time). 


place:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"  Street.  NW.. 
Washington.  DC  20507. 
STATUS:  Closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Closed 

1.  Litigation  Authorization:  General  Counsel 
Recommendations 

2.  Proposed  Commission  Decisions 

3.  Proposed  Amicus  Curiae  Participation 
Note. — Any  matter  not  discussed  or 

concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORr 
information:  Cynthia  C.  Matthews. 
Executive  Officer,  Executive  Secretariat, 
at,  (202)  634-6748. 

Dated:  November  6, 1985. 
Cynthia  C  Matthews. 

Executive  Officer,  Executive  Secretariat 

This  Notice  Issued  November  6. 1985. 

(FR  Doc.  85-26822  Filed  11-6-85;  1:40  pm] 

BtLUNQ  COOE  67S»KiS-M 
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EQUAL  EMPtX>YMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Tuesday,  November  19, 
1985.  9:30  a.m.,  (eastern  time). 
PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building,  2401  "E"  NW.,  Street 
Washington,  DC  20507. 
STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Vote(8) 

2.  A  Report  on  General  Counsel  Operations 

3.  Proposed  Compliance  Manual  section  83. 
Disclosure  of  Information  in  Open  Title  VII 
Case  Piles 

4.  Recission  of  Interim  Rules  Implementing 
section  4(g)  of  the  ADEA:  Notice  of 
Commission  Action  for  Publication  in  the 
Federal  Register 

Closed 

1.  Litigation  Authorization:  General  Counsel 
Recommendations 

2.  Proposed  Commission  Decisions 

3.  Proposed  Amicus  Curiae  Participation 


Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  letter 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6784  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat 
at  (202)  634-6784. 

Dated:  November  a  1985. 
Cynthia  C  Maltiiews. 
Executive  Officer,  Executive  Secretariat. 

This  Notice  Issued  November  6. 1985. 
[FR  Doc.  85-28823  Filed  11-6-85;  1:40  pm] 

BILUNO  COOE  67Se-0S-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  of  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
at  6K)S  p.m.  on  Friday.  November  1. 1985. 
the  Board  of  Drectors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

(A)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Early 
Savings  Bank.  Early,  Iowa,  which  was  closed 
by  the  Superintendent  of  Banking  for  the 
State  of  Iowa  on  Friday,  November  1. 1985: 

(2)  accept  the  bid  for  the  transaction 
submitted  by  The  Citizens  First  National 
Bank  of  Storm  Lake,  Storm  Lake.  Iowa;  and 

(3)  provide  such  fmancial  assistance, 
pursuant  to  section  13(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1823(c)(2)). 
as  was  necessary  to  facilitate  the  purchase 
and  assumption  transaction; 

(BKl)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the    - 
liability  to  pay  deposits  made  in  Aurora 
Bank.  Aurora,  Colorado,  which  was  closed  by 
the  State  Banking  Commissioner  for  the  State 
of  Colorado  on  Friday.  November  1. 1985;  (2) 
accept  the  bid  for  the  transaction  submitted 
by  OMNIBANK  Iliff,  National  Association. 
Aurora.  Colorado,  a  newly-chartered 
National  bank;  and  (3)  provide  such  fmancial 
assistance,  pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)).  as  was  necessary  to  facilitate  the 
purchase  and  assumption  transaction;  and 

(C)  adopt  a  resolution  (1)  making  funds 
available  for  the  payment  of  insured  deposits 
in  Yellowstone  State  Bank-Lander.  Lander. 
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Wyoming,  which  was  dosed  by  tke  Stale 
Examiner  for  the  State  of  Wyoming  on 
Friday,  November  1, 1985,  and  (2)  making 
funds  available  for  an  advance  payment  to 
uninsured  depositers  and  other  general 
creditors  of  Yellowstone  Stale  Park -Lander 
equal  to  45  percent  of  their  uninusured 
claims. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act "  (5  U.S.C  552b(cK8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  Novmeber  S,  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyla  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  85-28808  Filed  11-6-85;  1:39  pm) 

BHJJNG  COOE  fM4-ai-ll 


FEDBUL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  November  12, 1985,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  imless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Memorandum  regarding  the 
processing  of  country  exposure  report 
data. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 


Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Federal 
Financial  Institutions  Examination  Council 
Supervisory  Policy  Statement  entitled, 
"Repurchase  Agreements  of  Depoaitory 
Institutions  with  Securities  Dealers  and 
Others,"  which  policy  statement  provides 
minimum  guidelines  that  depository 
institutions  should  follow  for  managing  credit 
risk  exposure  to  counterparties  under 
securities  repurchase  agreements  and  for 
controlling  the  underlying  securities  in  those 
transactions. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  Noveml)er  5, 198S. 
Federal  Deposit  Insurance  Corportion. 
Hoyle  L  RoUnaoii, 
Executive  Secretary. 
[FR  Doc.  85-28809  Filed  11-6-85;  1:39  pm] 

nUING  COOE  •714-01-41 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday,  November  12, 
1985,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552  (c)(2).  (c)(6).  (c)(8),  and  (c)(9)(A)(ii) 
of  Title  5,  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsecUon  (c)(6),  (c)(8),  and  lc)(9)(A)(ii)  of  the 


'tk>venuMBt  in  tiie  Sunafcfaw  Act"  (5  U.S.C 
552b  (c)(6),  (cM6).  and  (c)(9){A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  Hkeiy  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  sul>section  (c)(2)  and  (cK6)  of 
the  "Govennnent  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2]  and  (c)(e)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  5, 1985. 
Federal  Deposit  Insurance  Coiporabon. 
Hoyle  L.  Rohinson, 
Executive  Secretary. 
[FR  Doc.  85-26810  Filed  11-6-85;  1:39  pm] 
■tLUNG  cooe  nu-oi-m 


FEDERAL  MARITIME  COMKMSSWN 

TIME  AND  date:  10:00  a.m.,  November  13, 
1985. 

place:  Hearing  Room  One.  1100  L 
Street.  NW.,  Washington,  DC  20573. 
STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTBV  TO  BE  CONSIDERED: 

Portion  open  to  the  public: 

1.  Agreement  No.  207-009498-005: 
Modification  of  the  Atlantic  Container  Line 
Agreement  to  restate  the  agreement  to 
conform  with  the  Commission's  rules,  extend 
the  geographic  scope,  and  authorize  the 
parties  to  operate  up  to  fifteen  vessels. 

Portions  closed  to  the  public: 

1.  Agreement  No.  202-010776-002: 
Modification  of  the  Asia  North  America 
Eastbound  Rate  Agreement  to  permit  the 
pariies  to  prohibit,  limit  or  set  standards  for 
the  use  of  individual  service  contracts. 

2.  Docket  No.  83-44:  Stevens  Shipping  and 
Terminal  Company  v.  South  Carolina  State 
Ports  Authority — Consideration  of  the 
exceptions  and  the  replies  thereto  Tiled 
relative  to  the  presiding  administrative  law 
judge's  Initial  Decision  issued  in  this 
proceeding. 

3.  Docket  No.  85-18:  Member  Lines  of  the 
Transpacific  We8tt>ound  Rate  Agreement — 
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Possible  Violations  of  the  Shipping  Act  of 
1984 — Consideration  of  the  appeal  of  the 
United  States  Department  of  Transportation, 
and  the  replies  thereto,  relative  to  the 
presiding  administrative  law  judge's  denial  of 
its  petition  for  leave  to  intervene  in  this 
proceeding. 

COirrACT  PERSON  FOR  MORE 

information:  Bruce  A.  Dombrawski, 
Acting  Secretary,  (202)  523-5725. 
Bnioa  A.  Dombrowski, 

Acting  Secretary. 

(FR  Doc  85-28830  Filed  11-8-85:  2:05  pm] 

WLUNO  COM  S730-01-II 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

[F.C.S.C.  Meeting  Notice  No.  1-86) 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 


Dale  and  «nw 

Sub^SCt  flMtlVf 

Mon..  Nov.  18.  1966 

Conwtsfatton    o<    Rnal    Decbtona 

at  10:30  am 

inuad  on  obiectkxia  under  the 

Vtotnam  Claims  Program  (Pub.  L 

96-606). 

Oral  ttoarinoa  on  otijacttone  to  deci- 

(tona  iaaued  under  Vie  Vleln«n 

Claims  Program: 

Mon.. 

4dv.  18.  1965 

V-0330;  V-0331-Amertcan  Intoma- 

at2:a0p.m. 

lional  Group,  Inc.;  V-0332. 

Tuas..  Now.  19.  1985 

V-0133-Jack  SIreater. 

at  10:00  a.m. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  1111 — 
20th  Street.  NW..  Washington,  D.C. 
Requests  for  information,  or  advance 
notices  of  intention  to  observe  a 
meeting,  may  be  directed  to: 
Administrative  O^icer,  Foreign  Claims 
Settlement  Commission,  llll — 20th 
Street,  NW.,  Room  409,  Washington.  DC 
20579.  Telephone:  (202)  653-6155. 


Dated  at  Washiqgton,  D.C,  on  November  6, 
1985. 

JucBth  H.  Lock. 

Administrative  Officer. 

[FR  Doc  85-26841  Filed  11-6-85;  3:46  pm) 
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SECURITIES  AND  EXCHANGE  COMMISSKM 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  11, 1985. 

Open  meetings  will  be  held  on 
Thursday,  November  14, 1985,  at  10-.00 
a.m.,  followed  by  a  closed  meeting,  and 
at  2:30  pjn..  in  Room  1C30.  followed  by 
a  closed  meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meetings 
may  be  considered  pursuant  to  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b  (c)(4).  (8).  (9)(A)  and  (10)  and 
17  CFR  200.402  (a)(4).  (8),  (9)(i)  and  (10). 

Commissioner  Peters,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meetings  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday. 
November  14. 1985,  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  announcing  the  reinstatement  of  the 
threshold  percentage  tests  in  effect  prior  to 
(anuary  1984  for  Rule  14a-8(c)(12)  under  the 
Securities  Exchange  Act  of  1934,  pursuant  to 
a  district  court  order.  The  reinstated 
provisions  state  that  a  shareholder  proposal 
is  eligible  for  resubmission  if  it  receives  a 
three  percent  vote  the  first  time  it  is  included 
in  a  registrant's  proxy  material  or  a  six 
percent  vote  the  second  time  it  is  included. 
The  10  percent  vote  required  for  resubmission 
of  proposals  included  three  or  more  times 
remains  unchanged.  For  further  information, 
please  contact  Cecilia  D.  Blye  at  (202)  272- 
2573. 

2.  Consideration  of  whether  to  adopt  new 
Form  ^4-14  for  the  registration  of  securities 


issued  by  registered  management  investment 
companies  and  business  development 
companies  in  business  combination 
transactions,  and  a  new  rule  and  rule 
amendments  for  the  filing  and  processing  of 
the  form.  For  further  information,  please 
contact  Stephen  C.  Beach  at  (202)  272-3040. 
3.  Consideration  of  whether  to  adopt  Rule 
205-3  under  the  Investment  Advisers  Act  of 
1940  which  would  permit  registered 
investment  advisers  to  be  compensated  on 
the  tmsis  of  a  share  of  capital  gains  upon,  or 
capital  appreciation  of,  the  funds  or  any 
portion  of  the  funds  of  a  client  provided 
certain  conditions  specified  in  the  rule  are 
met.  For  further  information,  please  contact 
Forrest  R.  Foss  at  (202)  272-2107. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
following  the  10:00  a.m.  open  meeting, 
will  be: 

Modification  of  injunctive  action. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  injunctive  action. 

Opinion. 

The  subject  matter  of  the  open 
meeting  sdieduled  for  Thursday, 
November  14, 1985.  at  2:30  p.m..  will  be: 

Oral  argument  on  appeals  by  Lester 
Kuznetz,  formerly  an  assistant  branch 
manager  for  a  registered  broker-dealer,  and 
the  Commission's  Division  of  Enforcement 
from  an  administrative  law  judge's  initial 
decision.  For  further  information,  please 
contact  Hert>ert  V.  Bfron  at  (202)  272-740a 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday. 
November  14, 1985,  following  the  2:30 
p.m.  open  meeting,  will  be: 

Post  oral  argument  discussion. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  ]oan 
Stempel  at  (202)  272-2149. 

Dated:  November  5, 1985. 
|ohn  Wheeler. 
Secretary. 

(FR  Doc.  85-28807  Filed  11-8-85;  1:30  pm) 
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Part  II 


Department  of  Labor 

Emptoyment  Standards  Administration, 
Wage  and  Hour  Division 
Minimum  Wages  for  Federai  and 
Federaily  Assisted  Construction;  General 
Wage  Determination  Decisions,  Notice 
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DEPARTMENT  OF  LABOR 

Employmont  Standards 
AdminittratkNi,  Wage  and  Hoiir 
Division 

Mlnimufn  Wages  for  Federai  and 
FedsraMy  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  firom  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
locaUties  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authorify  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act-of 
March  3, 1931,  as  amended  (46  Stat 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  PR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83,  48  FR  35736  (1983),  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 


determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
DetMminatioa  Dedsions.         j 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information    -^ 
obtained  concerning  dianges  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  beneHts  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  tp  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing  '  : 
provisions  for  the  payment  of  wageH ' 
which  are  dependent  upon 
determination  by  the  Secretary  of  Lajbor 
under  the  Davis-Bacon  Acti  and- 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-64,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
woric  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations. ; 
Division  of  Wage  Determinations, 
Washington.  D.C  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
.  Determination  Decision. 

Modifications  to  General  Wage    .. 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with    | 
each  State. 


Arizona: 

AZ83-5105 

AZ8»-5t02 

Califomia: 

CAB5-503e .... 
Idaho: 

ID85-5010 

Iowa: 

IA84-4042 ...... 

IA84-4Q31 ...... 

.  Louisiana: 

LA84-4059 

Michigan: 

MI85-5001 

MI85-5022 

MI85-5001 

New  York: 

NY85-3044 

NY84-3036 , 

NY83-3027. 
Rhode  Island: 

R184-3043.. 


Mar.  4, 1983. 
Mar.  4. 1963. 

Sept.  1985. 

Feb.  15. 1985. 

)une  15, 1984. 
May  11, 1984. 

Oct.  5, 1984. 

June  14. 1985. 
June  7, 1985. 
June  14, 1985. 

Sept.  23, 1985. 
Sept.  14. 1984. 
July  22. 1983. 

Nov.  30, 1984. 


Signed  at  Washington.  DC,  this  31st  day  of 
October  1985. 
James  L.  Valin. 
Assistant  Administrator. 

MLLMO  COOC  45ie->7-M 


MODIFICATIONS   P.    1 


DECISION  VO.    AZ83-5105   - 

HOOIFICATICN'    NO.  "9 
(48   FR  9426   -  March  4,  1983; 
Pima  county,   Arizona 


OMIT: 

'Asbestos  Workers 

ADD: 
Asbestos  Workers: 
Cominercial 
Industrial 


DECISION  NO.   AZ83-510?   - 
MnnTFTrATlON  NO.    12 
(48  FR  9424-March   4,    1983) 
Maricopa  County  Arizona 

OMIT; 

'Asbestos  Workers 


455i. 
Asbestos  Workers: 

Coiraerical 
Industrial 


;  DECISION  NO.   ID85-5010  -  itad  «5 
i'do  FR  6503  -  Fjb.  I>,"i985) 
'  Sutewide  Idaiu 
I 

AUD: 

'Laborers: 

Area  1: 

Flagner. 


( 


S13.O0 


14.00 
19.68 


$3.33 


3.33 

3.37 


DECISION  NO.    CAB5-5036   - 


$13.00 


14.00 
19.68 


$3.33 


3.13 

.3.37 


$10.98 


$3.37 


Mod.    JY 

(Sd  fA  38411  -  Septem- 
ber  20,    1985) 

Alameda,  Alpine,  etc., 
Counties,   CA 

Change : 

Line  Construction : 
Aroj  1: 

Change  Fringe  Bene- 
fits only  to  read 

Sprinkler  Fitters: 
Area  1 

Add; 

Truck  Drivers: 

A^  Area  Descriptions 
to  read  as  follows: 

Area  1;  In  El  Dorado, 
Nevada  and  Placer 
Counties:  Starting 
from  Yuba  County 
line  southerly  on 
Hwy.  §65  to  Lin- 
coln, CA:  thence 
easterly  on  Hwy. 
•193  to  Newcastle; 
thence  easterly  on 
Indian  Hill  Road  to 
Cool:  thence  south- 
erly on  Hwy.  149  to 
Lotus  Road  I  thence 
southwesterly  on 
Lotus  Roa'l  to  Shin- 
gle Springs,  French 
Creek"  Road:  thence 
southwesterly  on 
French  Creek  Road 
to  Latrobe:  thence 
southerly  to  Amador 
Co-mti"  Lir*. 
Area  2:  Remaining 
(Tounties,  including 
the  Remainder  of  El 
Dorado,  Mevada  and 
Placer  Counties 


(2) 


$«.4S 
♦  3t 


$28.S9S      7.44 


MODIFICATIONS  P.    2 


pexnSION  >IAB4-4(>42-MOp.»« 

WOODBORt  COOWDf,    IOWA 
CHAtWE: 
Bricklayers  t  Stonemasons 
Sheet  Metal  Workers 
Power  Equipment  Operators! 

Group  1 

Group  2 

Group  3 

Group  4 


TriUft 


$12.88   $1.02 
12.00      2.45 

i  12.55  2.25 
I  12.00  '  2,25 
I    10.45      2.25 

9.30  '    2.25 

i 

li  I 


DECISION  NO.    LA84-4059   - 
MOD.    »4  ~"      I 

(49   FR  39431    -    10/5/84)       L 
Jefferson,   Orleans,   St.      { 
Bernard,    Bossier,    Caddo,; 
Calcasieu,   Strategic  Petr 
roleun  Reserve  In  , 

Cameron  Par.,    Beaure-        j 
gard    (excluding  Strate- 
gic Petroleum  Htserve) , 
Jefferson  Davis,    Allen, 
Plaquemines   6  St.    Carles 
Parishes,   Louisiana 


HMrty 


r»»ft 


I 


DECISION  «i"<r«°^'::"°p-"! 

■POTTAWATTIVMIE  COUNTY,    IOWA  | 


CHANGE: 
Painters: 
ZONES   1,    6    t 
Painters 
Spray 
Industrial 


7i 


S13.23S      2.115 

13.61        2.115 

|15.535'    2.115 


CHANGE; 


Laborers: 

CofflDon  Laborers 
Mason  Tenders;   Mortar 

Mixers:    Buggymobile 

Operator 
Pipelayers 
Plasterer's  Tenders 

Sheet  Metal  workers 


I 


'$10.71  $1.80 


10.885  1.80 
11.05  1.80 
11.095  1.80 

17.11   2.13 


DECISION  SO.  HI85-5022  - 


DECISION  NO.  m85-5001  - 


7T5~P5~2499l  -  June  14, 

1985) 
Allegan,  Barry,  Berrien 

etc..  Counties,  MI 


Electricians t 

Area  3:   la  the  Area 
Description,  the 
word  "Gratiot" 
should  be  replaced 
with  the  word, 
-Ingham," 


>to<i.  H 

(54  fR  24116  -  June  7, 
1985) 

Macomb ,  Monroe ,  Oak- 
land, Washtenaw  and 
Wayne  Counties,  MI 

Hd<3: 

Painters:  - 

hx^a   Description  for 
Area  2: 

Oakland  County 
Soft  Floor  Layei-s: 
Washtenaw  County: 
Buildipg  work 
Residential  work 


$15.82 
11.87 


$2.15 
2.15 


DECISION  NO.  MI95-5001  - 
•"Mod.  13 

(50  FR  24991  -  June  14, 

1985) 
Allegan,  Barry,  Berrien 
etc..  Counties,  MI 

Add: 

Soft  Floor   Layers: 

Jackson  4    Lenawee  Cos 
Remaining  Counties 

(3) 


S12.9S 

11.59 


S2.1S 
2.11 


90 

(D 
OQ 


< 

2 

p 


a. 

a 

<< 

2 

o 

< 

(0 

3 

cr 
n 


2 

o 

^* 

O 

a 


en 

w 

(D 


MOOIFICWIONS  P. 


DECISIOM  NO.    NY85-3044    - 

MOD,    tl 
(50  FR  J435J  -  September  23 

198S) 
CHCMUNS  COUNTY 

CHANCE  I 

LABORERS) 

Buildinq 

Heavy   t  Hiqhway: 

—  Clasa  A 

Class  B 

Class  C 

Class  0 


"** 


NY83-3027 


DECISION  WO.    WY84-3036   - 

sOT^ 

<49  Fri   36230   -  Sept.    14, 
1984) 
ONONDAGA  COUlTTy,    NEM  YORK 

CHANGS  I 

LABORERS    (HEAVY   t   HIGHWAY) 
Class  A 
Class   B 
Class  C 
ClaSB  D 


j 
11.27 i    1.3S 


DECISION  NO. 

-'nat.  ii3 — 

I  (48  FR  33622  -  July  22. 

i     1983) 
NASSAU,    SUFI«qLK  COOliriES. 
NEH  YORK 


CHANCE: 


SUFMJLK 


13.7911 
13.99U 
14.19'1 
14.39|1 


70*<J 
70*<J 
70*d 
70*d 


,  ELSCTRICIAHSr 
.    Building 


.    fl 

9f    Sit) 


12.79 
12.99 
13.19 
13.19 


.0}*a  , 

.OSt^a: 


DECISION  NO. 
(4*   PR   47171 


RI 84- 304  3  - 

November  30, 
1984) 
Statewide  Rhode  Island 

BRICKLAYERS: 
Building  Const ruction: 
Bricklayers,  Stonemasons 
Cement  Masons,  Plaster- 
ers 
ELECfRlClANS: 
Westerly  Township 
IRONWORKERS : 
TRUCK  DRIVERS: 
Heavy  Oonstruction 
Class  I 
Class  II 
Class  III 
Class  IV 
Class  V 
Class  VI 
Class  VII 


KaM 


Miring  of  silAqle  or  mul- 
tiple family  dwel lings 
and  apartments  up  to  And 
Including  3  stones 

Installation  of  televi- 
sion receivers,   tadlo 
receivers,   record     play 
•ts  and  associated 
•^psrstus  and  antenna 
and  b«ke  alliances  and 
clased  circuit  TV  and 
•  ultlple  cutlet  distri- 
bution  systems,    sound 
•ad  intercomnunicatioa 
systems   and  conDsrcial 
elect  roaiechanical 
devices  and  appliances 
where  such  is  net  part 
of  an  electrical 
contract 


21.4$l 


IS.OO 


.37+ 
42t 


3S.7% 


S 


16.20    ;   $.4S 


18.20 
16.5] 


11.26 
11.41 
12.36 
12.46 
12. S6 
12.81 
13.06 


I 


>.4« 


ll.MlS 

3.322S  '■ 

3.322S 

3.322S 

3.322S 

3.322S 


I 


(4) 


[FR  Doc.  86-28500  Filed  11-7-85;  8:45  UD] 
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Part  III 


Federal  Emergency 
Management  Agency 

Federal  Radiological  Emergency 
Response  Plan,  Concurrency  by  All 
Twelve  Federal  Agencies  and  Publication 
as  an  Operational  Plan;  Notice 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 


by  AM  Twelve 
fuiMcraon  M 


(FRERP),  Concurrence 
Feoerel  A^endee  end 
>  an  Operational  Plan 


agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

The  Federal  Radiological  Emergency 
Response  Plan  (FRERP)  is  now  fully 
operational  for  use  in  the  Federal 
response  to  a  radiological  emergency. 
The  Federal  Radiological  Emergency 
Response  Plan,  referred  to 
interchangeably  as  the  Federal  Man.  has 
been  developed  by  (he  Federal 
Emergency  Management  Agency 
[FEMA)  and  eleven  other  Federal 
agencies  and  was  pubUshed  on 
September  12. 1984  (Federal  Register. 
Vol.  49,  No.  178.  pp.  35896-35925).  It  was 
developed  in  response  to  E.0. 12241  and 
provides  for  Federal  agencies  to 
discharge  their  responsibilities  during  a 
wide  range  of  peacetime  radiological 
emergencies.  It  was  published  hi  interim 
but  operational  form  pending  formal 
agency  concurrences  by  eai^  of  the 
twelve  agenices  that  cooperated  in  the 
developement  of  this  Plan. 

Since  the  September  12. 1984 
publication.  FEMA  presented  this  plan 
to  the  management  of  the  other  eleven 
agencies  for  their  coacurrenoe.  Bach  of 
these  agencies  has  provided  its  written 
concurrence  in  the  Plan.  The 
Department  of  Transportatioa's 
concurrence  has  been  provided  subject 
to  a  revision  of  the  summary  of  the 
Department  of  Transportation  Response 
Plan  as  contained  in  the  FRERP.  The 
Department  of  Defense  concurrence  also 
has  been  provided  sebiect  to  a  revision 
of  the  summary  of  the  Department  of 
Defense  Response  Plan  and  to  other 
minor  changes. 

FEMA  and  other  members  of  the 
Federal  Response  Subcommittee  have 
reviewed  these  changes  and  have 
determined  that  they  are  minor,  clarify 
Federal  agency  roles  and 
responsibilities  and  do  not  affect  the 
basic  organization  or  responsiveness  of 
the  Plan.  The  Federal  Radiological 
Emergency  Response  Plan,  including  the 
changes  provided  by  the  E>epartment  of 
Transportation  and  the  Department  of 
Defense,  is  hereby  published  as  the 
operational  plan. 
RM  FUftTHBI  INFOmiATlON  CONTACT: 

Mr.  Vernon  Adler.  Chief.  Response 
Planning  &  Exercise  Branch.  Disaster 
Assistance  Programs,  State  and  Local 
Programs  and  Support  Directorate. 
Federal  Emergency  Management 


Agency,  Waafaington.  D.a  20472. 
Telepfaooe:  (202)  846-2854. 

Dated  October  3a  19B5. 
Samuel  W.  Spwic. 

Associate  Director,  State  and  Local  Pimgranm 
and  Support  Directorate. 
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1.  introduction  and  Background 

A  Purpose 

The  Federal  Radiological  Emergency 
Response  Plan  (FRERP)  is  to  be  esed  by 
Federal  agencies  in  peacetime 
radiologicaf  emergencies.  It  primacily 
concerns  the  offsite  Federal  response  in 
support  of  State  and  local  governments 
with  jurisdiction  for  the  emergency.  The 
FRERP:  (1)  Provides  Uie  Federal 
government's  concept  of  operations 


based  on  specific  authorities  for 
rssponding  to  radiological  emergencies; 
(2}  outlines  Federal  policies  and 
planning  assumptions  that  underlie  this 
ooacept  of  operations  and  on  which 
Federal  agency  response  plans  (in 
addition  to  their  agency-specific 
pokciesj  were  based:  and  (3)  specifies 
aadiorities  and  responsibilities  of  each 
1  agency  that  may  have  a 
int  role  in  such  emergencies.' 
Hm  FRERP  includes  the  Federal 
Radiological  Monitoring  and 
Assessment  Plan  (FRMAP)  for  use  by 
Psderal  agencies  with  radiological 
monitoring  and  assessment  capabilities. 

Part  Aof  the  FRERP  also  hicludes 
soBuaaries  of  Federal  agency  response 
plans.  Part  B  consists  of  individual 
agencies'  response  plans,  which  are 
maintained  by  the  respective  agencies. 
Tliese  response  plans  provide  specific 
goklance  to  Federal  agencies  for 
iaaplementing  Part  I  of  the  FRERP. 

Bart  A  of  the  FRERP  will  be  revised 
by  FEMA.  as  necessary,  in  coordination 
adtfi  the  Subcommittee  on  Federal 
Xasponse  of  the  Federal  Radiological 
ftqsaredness  Coordinating  Committee 
(PRPCC).  DoE  will  have  primary 
saqjonsibttity  for  proposing  changes  to 
the  FRMAP  section  of  the  FRERP  to  the 
Subcommittee.  Agencies  should  provide 
updates  of  their  offsite  plans  and 
procedures  to  the  Director.  FEMA. 

BKMA  will  periodically  exercise  the 
PISRPhi  coordination  with  the 
Subcommittee  on  Federal  Response  and 
the  Subcommittee  on  Training  and 
Exercises  of  the  FRPCC.  The  results  of 
such  exercises  will  be  used  to  update 
the  FRERP  and  individual  agency  offsite 
response  plans  and  procedures  as 
necessary.  The  FRERP  will  be  published 
from  time  to  time  in  the  Federal 
Register. 

B.  Scope 

The  FRERP  covers  any  peacetime 
radiological  emergency  occurring  within 
the  United  States,  its  territories, 
possessions,  and  territorial  waters  that 
could  require  a  significant  response  by 
several  Federal  agencies.  SpeciHcaliy, 
emergencies  occurring  at  fixed  nuclear 
facilities  or  during  the  transportation  of 
radioactive  materials.  Including  nuclear 
weapons,  may  fall  within  the  scope  of 
the  plan  regardless  of  whether  the 
facility  or  radioactive  materials  are 
pohlicly  or  privately  owned.  Federally 
regulated,  or  regulated  by  an  Agreement 


'Ttwlnw  ii"Fedefal  agency"  and  "Federal 
rttipartwHl"  are  used  interchangeably  throughout 
tliia  document. 
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State.* The  time  period  during  which  th* 
FRERP  is  in  effect  encompasse*  the 
Federal  response  from  initial 
notification  of  the  Federal  agencies 
throxigh  providing  assistance  te  the  State 
and  local  governments  in  recovering 
^m  the  emergency  and  deactivation  of 
the  Federal  response. 

This  plan  applies  to  peacetime 
emergencies  resulting  from  the  following 
types  of  incidents: 

••  Fixed  Nuclear  Facility  Incidents; 

•  Transportation  Incidents;  and 

•  Other  Incidents,  e.g.,  nuclear- 
powered  satellite  re-entry. 

Each  type  of  incident  presents 
different  types  of  response  problems. 
Fixed  nuclear  facilities,  including 
nuclear  power  reactors,  have  the 
advantages  of  known  locations  and 
existing  site-specific  emergency  plans. 
ClassiBcations  of  incident  severity  have 
been  developed  for  many  of  these 
facilities,  and  the  level  of  the  Federal 
response  may  be  guided  by  these 
classifications.  The  Nuclear  Regulatory 
Commission  (NRC)  instituted  a 
classification  scheme  for  licensed 
nuclear  power  plants  which  has  been  in 
use  for  several  years.  This  scheme  is 
being  expanded  to  include  other  NRC 
licensed  facilities,  and  DoD  and  DoE  are 
developing  classification  and  reporting 
systems  for  their  facilities  which  are 
similar  to  the  NRC  classification 
scheme. 

Response  to  transportation  accidents 
is  more  difficult  to  plan,  as  such 
accidents  may  occur  anywhere,  may 
involve  a  variety  of  radioactive 
materials,  and  may  represent  much  less 
of  8  radiological  hazard  or  serious  threat 
to  the  public.  In  most  cases.  State 
resources  or  a  limited  Federal  response 
will  suffice. 

Nuclear  weapons  accidents,  weapon- 
significant  incidents,  and  spent  fuel 
incidents  are  not  signfficantly  different 
from  accidents  at  fixed  facilities  or 
accidents  during  transportation  of 
radioactive  materials,  and  consequently 
are  covered  by  these  latter  types  of 
incidents. 

The  category  of  "other  incidents'* 
contains  events  that  do  not  fit  into  the 
other  two  types  of  incidents.  These 
incidents  are  more  closely  related  to 
transportation  incidents  than  to  fixed 
nuclear  facility  incidents  with  regard  to 
the  nature  of  the  Federal  response  that 
can  be  expected. 

Sabotage  and  terrorism  are  not 
treated  as  separate  types  of  incidents; 


'  Un<ler  the  A  tomic  Energy  Ad  of  1954 
(subsection  274. b).  the  NRC  Hm  relinqvialied  lo 
certain  States  its  regulatory  authority  for  hcensing 
the  uae  of  Krarcc.  byproduct,  and  Hnall  q«aiMMi««  of 
special  nuclear  material. 


rather,  they  are  considerMl  a 
complicating  dimension  of  the  incident 
types  listed  above.  In  general,  responses 
to  radiological  emergencies  do  not 
depend  on  the  initiating  event  Thus,  for 
example,  a  coordinated  response  to 
contain  and  mitigate  a  threatened  or 
actual  release  of  radioactive  material 
from  a  power  reactor  would  be 
essentially  the  same  whether  it  resulted 
from  an  accidental  or  deliberate  act  As 
a  practical  matter,  the  cause  of  the 
problem  may  not  be  known  until  post- 
accident  investigations  are  completed. 

The  Atomic  Energy  Act  directs  the 
Federal  Bureau  of  Investigation  (FBI)  to 
investigate  all  alleged  or  suspected 
criminal  violations  of  the  Act.  The 
Attorney  General,  operating  throtigh  the 
FBI  and  other  appropriate  personnel  in 
the  Department  of  Justice  or  in  other 
Executive  Departments,  has  the 
authority  to  investigate  any  alleged  or 
suspected  violations.  The  FBI  is  also 
legally  responsible  for  locating  any 
nuclear  weapon,  device,  or  material  and 
for  restoring  nuclear  facilities  to  their 
rightful  custodians. 

In  view  of  the  FBFs  unique 
responsibilities  under  The  Atomic 
Energy  Act  as  amended  by  the  Energy 
Reorganization  Act,  it  is  realistic  to 
expect  that  the  DoD,  DoE,  or  NRC  will 
assist  the  FBI  in  locating  and 
subsequently  neutralizing  any  nuclear 
weapon  or  device  of  unauthorized 
origin.  The  FBI  also  will  interface  with 
these  agencies  as  needed  in  responding 
to  such  acts. 

Another  aspect  of  the  scope  of  the 
FRERP  concerns  the  location  of  the 
response  to  the  emergency.  The  FRERP 
is  concerned  primarily  with  Federal 
support  to  State  and  local  governments 
beyond  the  immediate  site  of  the 
emergency,  i.e.,  "off  site".  For 
emergencies  occurred  at  fixed  nuclear 
facilities,  "off  site"  generally  refers  to 
the  area  beyond  the  faciUty  boundary. 
For  a  fixed  nuclear  facility  owned, 
authorized,  or  regulated  by  a  Federal 
agency,  the  onsite  Federal  support  is  the 
responsibility  of  that  Federal  agency, 
i.e.,  the  CFA.  Fof  emergencies  tfiat  do 
not  occur  at  fixed  nuclear  facilities  and 
for  which  no  physical  boundary  exists, 
the  offsite  area  is  not  defined,  for 
example,  in  most  transportation 
accidents  not  involving  nuclear 
weapons  the  State  or  local  government 
will  define  an  area  "on  site"  at  the  time 
of  the  accident  and  manage  all  actions 
within  that  area.  In  such  accidents 
Federal  agencies  have  no  independent 
authority  for  defining  the  onsite  area. 
For  a  transportation  accident  involving 
materials  shipped  by  or  for  DoD,  DoE, 
those  agencies,  as  CFAs,  wilt  define  and 
control  the  onsite  area  and  take  action 


on  site  depending  on  which  of  these 
agencies  has  custody  of  the  material  at 
ihe  time  of  the  accident.  For  certain 
spent  fuel  accidents  DoE  would  be  the 
CFA  under  Pub.  L  97-425  and  have 
authority  over  the  spent  fuel  material, 
but  the  State  or  local  government  would 
defme  and  control  the  onsite  area.  In 
Agreement  States,  the  State  agency  with 
regulatory  authority  will  fulfill  the  onsite 
response  role  normally  provided  by  the 
CFA  for  all  activities  that  the  State 
regulates. 

The  plan  is  designed  to  accommodate 
all  types  of  peacetime  radiological 
emergencies.  However,  the  Fcrderal 
response  to  different  types  of 
radiological  emergencies  under  the 
FRERP  will  differ  based  on  the  type  or 
amount  of  radioactive  material  involved, 
the  potential  for  public  impact,  the  size 
of  the  affected  area,  and  the  time 
available  to  respond. 

C.  Authoritiea 

The  following  are  the  authorities  for 
the  response  of  the  major  Federal 
agencies  participating  in  this  plan: 

•  The  Atomic  Energy  Act  of  1954.  as 
amended,  Pub.  L.  83-703.  This  Act 
declares  that  the  use  of  nuclear 
materials  must  be  regulated  in  the 
national  interest  in  order  to  provide  for 
the  common  defense  and  security,  and 
to  protect  the  health  and  safety  of  the 
public. 

•  Executive  Order  12148.  fuiy  20, 
1979.  This  Executive  Order  assigns  the 
Director.  FEMA.  the  responsibility  for 
establishing  Federal  policies  for,  and 
coordinating,  all  dvil  defense  and  dvil 
emergency  planning,  management, 
mitigation,  and  assistance  functioas  of 
executive  agencies. 

•  Nuclear  Regulatory  Commission 
Appropriation  Authorization,  Pub.  L  96- 
295.  fane  90, 19B0.  section  904.  This 
authorization  requires  the  President  to 
prepare  and  publish  a  National 
Contingency  Plan  to  provide  for 
expeditious,  efficient,  and  coordinated 
action  by  appropriate  Federal  agencies 
to  protect  the  public  health  and  safety  in 
case  of  accidents  at  commercial  nuclear 
potver  plants. 

•  Executive  Order  12241,  September 
29, 1960.  This  Executive  Order  delegates 
to  the  Director,  FEMA.  4he  responsibility 
for  publishing  the  National  Contingency 
Plan  for  accidents  at  nuclear  power 
facilities  and  requires  that  it  be 
pubhshed  from  time  to  time  in  the 
Federal  Register. 

•  44  CFR  Part  351.  March  11. 1982. 
This  regulation  establishes  the  Federal 
Radiological  Preparedness  Coordinating 
Committee,  the  parent  of  the 
Subcommittee  on  Federal  Response  that 
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has  developed  this  plan.  It  also  assigns 
responsibility  to  the  Department  of 
Energy  for  the  development  of  the 
Federal  Radiological  Monitoring  and 
Assessment  Plan. 

Additional  authorities  for  other 
Federal  agencies  are  presented  in 
Section  IV. 

D.  Planning  Assumptions 

The  following  broad  assumptions  and 
policies  have  been  used  to  prepare  Part 
A  of  this  plan  and  to  develop  the 
individual  agency  response  plans  and 
procedures  contained  in  Part  B. 

1.  Public  and  Private  Sector  Response 

The  owner  or  operator  of  an  affected 
nuclear  facility  has  primary 
responsibihty  for  actions  within  the 
boundaries  of  that  facility  for 
minimizing  the  radiological  hazard  to 
the  public.  State  or  local  governments 
have  primary  responsibility  for 
determining  and  implementing  any 
measures  to  protect  life,  property,  and 
the  environment  in  any  areas  not  within 
the  boundaries  of  a  fixed  nuclear  facility 
or  otherwise  not  within  the  control  of  a 
Federal  agency.  For  example,  in  a 
transportation  accident  (other  than  one 
involving  nuclear  weapons)  the  State  or 
local  government  has  the  responsibility 
for  taking  emergency  actions  both  on 
site  and  off  site.  During  an  emergency, 
appropriate  Federal  resources  may  be 
used  to  support  State  and  local 
governments'  response  measures,  if 
requested.  Federal  agency  response 
plans  recognize  the  primacy  of  the 
response  roles  of  owners  or  operators 
and  State  and  local  governments. 

If  the  owner  or  operator  of  a 
radiological  activity  is  licensed  or 
regulated  by  a  State  agency  in  an 
"Agreement  State",  that  State  agency 
would  provide  onsite  monitoring, 
evaluation,  and  advice.  However,  the 
Federal  government  will  provide  any 
appropriate  support  requested  by  that 
State  agency  or  other  State  or  local 
agencies  with  jurisdiction. 

Certain  Federal  agencies  have  onsite 
response  roles  in  a  radiological 
emergency  when  a  Federal  agency 
owns,  authorizes,  or  regulates  a  facility 
or  radiological  activity  and  has  the 
authority  to  take  action  on  site.  Tliat 
Federal  agency  is  primarily  responsible 
for  monitoring  the  owner  or  operator's 
activities  and  for  providing  needed 
assistance.  For  example,  in  the  case  of 
an  emergency  at  a  licensed  commercial 
nuclear  power  plant,  the  Nuclear 
Regulatory  Commission  monitors  the 
situation,  evaluates  licensee  actions, 
and  advises  the  licensee,  as  appropriate, 
on  the  licensee's  efforts  to  bring  the 
reactor  into  a  stable  condition  and 


minimize  the  onsite  radiological 
consequences. 

2.  Federal  Agency  Authorities 

Notwithstanding  the  primacy  of  the 
State  for  protecting  public  health  and 
safety  off  site,  some  Federal  agencies 
have  statutory  or  other  authorities  for 
responding  to  certain  situations 
ejecting  public  health  and  safety 
without  a  State  request  Section  IV  of 
this  plan  cites  those  relevant  legislative 
and  executive  authorities.  This  plan 
provides  a  framework  for  coordinating 
Federal  actions  within  those  authorities; 
it  does  not  create  any  new  authorities. 

3.  Basis  for  a  Federal  Response 

The  Federal  government  will  respond 
when:  (1)  A  state,  other  governmental 
entity  with  jurisdiction,  or  regulated 
entity  requests  Federal  support;  or,  (2) 
Federal  agencies  must  respond  to  meet 
their  statutory  responsibilities,  e.g., 
when  an  emergency  significantly  aff'ects 
Federal  missions,  property,  or  resources. 
Any  Federal  response  will  be  closely 
coordinated  with  the  State  or  local 
governments  concerned. 

Responses  to  incidents  on  or  affecting 
Federal  lands  are  to  be  coordinated  with 
Federal  land  management  agencies  to 
ensure  that  response  activities  are 
consistent  with  Federal  statutes 
governing  the  use  and  occupancy  of 
these  lands.  In  addition.  Federally 
recognized  Indian  tribes  have  a  special 
relationship  with  the  United  States  of 
America,  and  State  and  local 
governments  may  have  limited  or  no 
authority  on  their  reservations.  The 
Bureau  of  Indian  Affairs  of  the 
Department  of  the  Interior  (Dol)  is 
available  to  assist  other  agencies  in 
consulting  with  these  tribes  about 
radiological  emergency  preparedness 
and  responses  to  incidents. 

4.  Federal  Agency  Resource 
Commitments 

The  resources  of  the  Federal  agencies 
will  be  made  available  during 
radiological  assistance  operations, 
subject  to  prior  commitments  to  fulfill 
other  operational  requirements 
considered  essential  based  on  statutory 
responsibilities.  Agencies  committing 
resources  under  this  plan  do  so  with  the 
understanding  that  the  duration  of  the 
commitment  of  those  resources  will 
depend  on  the  nature  and  extent  of  the 
emergency.  It  is  further  understood  that 
subsequent  emergencies  that  are  more 
serious  or  of  higher  priority  (such  as 
those  that  may  jeopardize  national 
security)  may  require  Federal  agencies 
to  reassess  resources  previously 
committed  under  this  plan. 


5.  Protocol  for  Federal  Assistance 
Requests  by  Owners  or  Operators 

The  owner  or  operator  of  a  facility  or 
radiological  activity,  either  private  or 
authorized  or  regulated  by  the  Federal 
government,  can  ask  for  assistance 
directly  from  the  appropriate  Federal 
agency  with  which  they  have 
preexisting  arrangements  or 
relationships.  The  State  or  local 
governments,  as  well  as  the  CFA  and 
FEMA.  should  be  informed  by  the 
Federal  agency  first  contacted  when 
such  assistance  is  requested. 

6.  Coordination  of  State  and  Local 
Assistance  Requests. 

After  notification  of  a  radiological 
emergency  that  could  significantly 
impact  the  public  health  and  safety,  and 
after  discussions  with  the  CFA,  or  upon 
a  direct  State  request  for  assistance, 
FEMA  will  designate  and  deploy  a 
Senior  FEMA  Official  (SFO)  to  provide  a 
single  point  of  contact,  as  required,  for 
State  and  local  assistance  requests. 
Where  possible,  the  SFO  will  co-locate 
with  the  State  representative  at  an 
onsite  location.  State  and  local 
government  requests  for  assistance  can 
also  be  made  directly  to  individual 
Federal  agencies  with  which  they  have 
preexisting  arrangements  or 
relationships.  Federal  agencies 
contacted  directly  will  inform  the  SFO. 
When  State  and  local  authorities  are 
unable  to  obtain  the  required  assistance, 
they  should  direct  requests  for  offsite 
Federal  assistance  to  the  SFO,  or,  in  the 
absence  of  such  a  designated  official,  to 
the  appropriate  FEMA  regional  office. 

The  Governor  of  the  affected  State 
will  be  advised  of  the  designation  of  the 
SFO  and  will  be  asked  to  designate  a 
State  representative  as  the  State 
Coordinating  Officer  (SCO)  to  provide  a 
principal  point  of  State  contact.  The 
SFO  will  promote  effective  operating 
relationships  among  Federal.  State, 
local,  volunteer,  and  private  agencies. 

7.  Federal  and  State  Communications 

Emergency  response  requires  a 
continuous  flow  of  information  among 
Federal  and  State  agencies  thoughout  an 
emergency.  This  plan  does  not  restrict 
this  flow.  However,  for  the  SFO  to 
coordinate  response  actions  and 
maintain  the  most  current  information. 
Federal  agencies  need  to  keep  the  SFO 
informed  of  their  major  response  efforts 
and  activities  that  might  impinge  on  the 
actions  of  other  agencies. 

8.  Federal  Referrals  of  State  and  Local 
Assistance  Requests 

State  and  local  authorities  will  be 
encouraged  to  coordinate  their  actions 
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with  the  SCO.  Nevertheless,  some  slate 
and  local  authorities  may  contact 
Federal  agencies  directly  in  accordance 
with  established  plans  and  procedures 
or  preexisting  relationships.  Federal 
agencies  have  response  plans  and 
procedures  that  describe  their 
responsibilities  in  support  of  the  Slate. 
Throi«h  the  use  of  the  FRERP  and  these 
plans/procedures,  the  State  can 
determine  the  most  appropriate  Federal 
agency  to  contact  for  the  required 
assistance.  Whenever  a  question  arises 
as  to  the  appropriate  agency  to  contact 
the  Slate  should  contact  the  FEMA/ 
SFO. 

9.  Coordination  Among  Federal 
Agencies 

Federal  agencies  should  coordinate 
their  actions  with  the  SFO.  In  addition, 
Federal  agencies  will  communicate 
freely  and  interact  directly  with  other 
Federal  agencies  as  required  during 
emergencies. 

10.  Public  Information  Coordination 

Public  information  on  the 
consequences  of  an  emergency  must  be 
accurate,  timely,  and  easily  understood. 
Public  information  must  be  closely 
coordinated  with  State  and  local 
ofncials  and  disseminated  to  the  public 
from  official  government  sources.  State 
ofHcials  are  responsible  for  keeping 
their  populace  adequately  informed. 
Since  the  Federal  government's  role  is  to 
help  the  State,  the  public  information 
officers  of  the  responding  Federal 
agenices  will,  if  requested,  help  State 
information  officials  prepare  news 
releases  and  hold  press  conferences 
concerning  the  health  and  safety  of  the 
public 

When  a  multi-agency  Federal 
response  to  an  emergency  occurs.  aQ 
Federal  public  information  releases  will 
be  coordinated  through  the  interagency 
public  information  organizations 
described  in  Section  U. 

Close  working  relationships  among 
the  public  information  officials  of 
Federal  agencies,  their  State  and  local 
counterparts,  and  the  owner  or  operator 
are  essential.  To  foster  close  working 
relationships  efforts  will  be  made  to  co- 
locate  Federal.  State,  local,  and  owner 
or  operator  public  information  officials 
at  a  |oint  Information  Center.  The 
Federal  govemmmt  will  coordinate 
with,  and  obtain  concurrence  as 
necessary  frmn.  the  appropriate  State  or 
local  officials  on  any  statements  to  the 
public  that  bear  on  the  responsibility  of 
the  State. 


II.  Concept  of  OperatioM 

A.  Response  Overview  aud Summary 

The  CFA,  FEMA,  and  DoE  or  EPA 
each  has  a  specific  coordination 
function  in  relation  to  the  State  and  the 
owner  or  operator  of  the  radiological 
activity  as  summarized  in  Table  U-1. 
Other  Federal  officials  may  arrive  on  the 
scene  prior  to  the  arrival  of  the  CFA, 
FEMA.  and  DoE/EPA  and  act  under 
their  own  authorities  to  fulfill  their 
responsibilities.  During  that  brief  period, 
those  agencies  will  coordinate  their 
activities  among  themselves  and  with 
the  CFA.  FRMA.  and  DoE  as  soon  as 
they  arrive  concerning  the  status  of 
ongoing  response  efforts.  The  CFA, 
F^ilA.  and  DoE  or  EPA  personnel  on 
the  scene  will  provide  their  regional  or 
headquarters  offices  with  all  relevant 
information  available. 

Table  ll-l.— Response  Overview 
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The  Department  of  Energy,  during  the 
initial  phases  of  the  emergency,  and  the 
EPA  thereafter,  will  work  with  the 
appropriate  State  and  local  agencies  to 
coordinate  offsite  radiological 
monitoring  and  assessment  activities. 
DoE  or  EPA  will  assess  monitoring  data 
and  present  them  to  the  CFA  and 
appropriate  State  agencies.  The  CFA 
will  use  this  information,  together  with 
its  assessment  of  the  current  condition 
and  prognosis  of  the  emergency  on  site, 
to  develop  or  evaluate  public  protective 
action  recommendations. 

Federal  departments  and  agencies 
that  have  day-to-day  contacts  with  State 
counterparts  will  continue  to  use  these 
contacts  during  an  emergency.  FEMA 
will  be  informed  of  contacts  that  may 
impinge  on  the  actions  of  other  Federal 
agencies.  The  Department  of  Health  and 


Human  Services  (HHS),  EPA  DoE.  and 
the  U.S.  Department  of  Agriculture 
(USDA).  in  coordhiatkm  with  the 
appropriate  State  agencies,  will  provide 
advice  to  the  CFA,  if  requested, 
concerning  possible  public  health 
impacts  and  associated  protective 
measures  for  mitigating  them.  The  CFA 
will  use  this  advice,  as  required,  to 
develop  a  coordinated  Federal  position 
on  recommendations  for  public 
protective  action. 

FEMA  will  remain  informed  of  onsite 
conditions  that  could  have  an  offsite 
impact  throu^  the  CFA.  FEMA's 
overall  coordination  fiinction  is  not 
intended  to  replace  or  supplant  existing 
liaison  and  communication  between 
Federal  agencies  and  their  State 
counterparts.  If  Federal  agencies  need 
assistance  in  exchanging  information,  or 
in  acquiring  or  releasing  public 
information,  FEMA  will  help  the 
agencies  acctnnplish  these  tasks. 

A  CFA  role  will  be  assumed  by  a 
Federal  agency  in  accordance  with  the 
scheme  presented  in  Table  11-2  when  a 
significant  Federal  response  is 
appropriate.  Lesser  events  which  do  not 
warrant  such  a  response  are  not  covered 
by  the  FRERP.  Specifically,  a  CFA  role 
will  be  assumed  for  major  radiological 
emei^encies  at  fixed  nuclear  facilities 
which  are  owned,  authorized,  or 
regulated  by  a  Federal  agency,  and  for 
major  transportation  accidents  involving 
shipments  by  or  for  DoD  or  DoE.  For 
major  transportation  accidents  involving 
nuclear  materials  other  than  DoD  or 
DoE  material,  no  Federal  agency  has  the 
authority  to  become  the  CFA.  In  these 
instances,  and  in  all  other  emergencies 
not  cited  above  which  require 
implementation  of  the  FRERP,  FEMA 
will  consult  with  other  appropriate 
Federal  agencies  regarding  the  CFA  role. 
The  result  of  such  consultation  will  be 
either  that  a  Federal  agency  assumes  the 
CFA  role,  or  that  a  decision  is  made  that 
the  CFA  role  is  not  appropriate. 
Whenever  it  is  determined  that  a  CFA  is 
not  appropriate,  FEMA  will  coordinate 
the  Federal  response,  relying  on 
agencies  with  the  technical  expertise  to 
evaluate  the  situation  and  develop 
advice  for  State  and  local  governments. 

Table  11-2.— 4o£ntificatiom  of  Cognizant 
Federal  AoENass  for  RAOiOLOGiCAL 
Emergencies 
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Table  11-2.— Ioendfication  of  Coqnizant 
Feoeral  Agencies  for  FUokx.ogical 
EMERGENaES— Continuad 
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The  CFA,  in  conjunction  with  FEMA 
whenever  possible,  will  present  any 
Federal  reconunendations  to  the  State  or 
other  appropriate  offsite  authority  with 
jurisdiction  for  implementing  or  relaxing 
protective  actions.  In  the  case  of  a  fixed 
nuclear  facility  licensed  by  the  NRC,  the 
licensee  is  responsible  for  developing 
appropriate  protective  action 
recommendations  and  promptly 
providing  those  recommendations  to 
State  and  local  authorities  without 
awaiting  NRCs  concurrence.  NRC.  in 
the  role  of  CFA,  will  evaluate  the 
licensee's  protective  action 
recommendations  as  time  permits,  and 
will  either  concur  in  them  or  suggest 
modifications,  as  appropriate.  FEMA  is 
then  responsible  for  promoting 
coordination  among  Federal  agencies 
providing  assistance  to  the  State  in 
implementing  those  recommendations  if 
such  assistance  is  requested  by  the 
State,  and  for  communicating  those 
recommendations  to  the  responding 
Federal  agencies.  .,  •. « 

B.  Notificaton,  ActivatJon,  Recovery, 
and  Deactivation 

The  headquarters  officials  of  FEMA 
and  each  CFA  will  follow  a  pre- 
established  system  for  notifying  all 
appropriate  Federal  agencies. 

1.  Notification 

The  owner  or  operator  of  the  facility 
or  radiological  activity  is  generally  the 
Rret  to  become  aware  of  a  radiological 
emergency,  and  is  responsible  for 
notifying  the  appropriate  State  and 
Federal  authorities. 

Subsequent  to  its  receipt  of  a 
notification  of  an  incident,  the  CFA  will 
notify  FEMA  headquarters  in 
Washington,  D.C.  by  contacting  the 
FEMA  Emergency  Information  and 
Coordination  Center  (EICC).  CFAs 
maintain  similar  emergency  operation 
centers  at  their  headquarters,  regional, 
or  field  ofTices. 

A  notification  should  include  a 
description  of  the  emergency  situation 
so  that  FEMA  can  carry  out  its  further 


notification  and  response  duties.  The 
CFA  will  provide  F^tA  with  a  general 
assessment  of  the  emergency  including 
location  and  nature  of  the  accident,  an 
assessment  of  the  severity  of  the 
problem  as  known,  a  description  of  the 
CFA's  response,  and  any  follow-on 
actions  anticipated  by  the  CFA. 

FEMA  will  verify  that  the  State  has 
been  notified  of  the  emergency  by 
contacting  the  State.  FEMA  and  the  CFA 
will  notify  other  appropriate  Federal 
agencies  of  the  emergency  in 
accordance  with  their  notification 
procedures,  pre-established  interagency 
agreements,  or  interagency  operational 
response  procedures.  If  no  Federal 
agency  has  the  authority  to  assume  the 
CFA  role.  FEMA  will  make  all 
notifications.  In  those  cases  where 
Federal  lands  could  be  affected,  FEMA 
will  notify  the  Federal  agency  with 
jurisdiction.  The  notifications  will 
incorporate  relevant  information 
exchanged  between  the  CFA.  if  any,  and 
FEMA.  Individual  agencies  should 
determine  their  specific  requirements  for 
subsequent  information,  whenever  those 
requirements  have  not  been  predefined 
with  the  CFA  or  FEMA. 

DoE  will  notify  Federal  agencies  with 
FRMAP  responsibilities  in  accordance 
with  agreed-upon  procedures.  Federal 
agencies  that  can  provide  radiological 
assistance  may  respond  upon  receiving 
a  request  for  assistance  from  the  State 
or  owner  or  operator.  Federal  agencies 
so  contacted  will  inform  the  DoE  as 
soon  as  their  response  team  arrives  at 
the  scene. 

2.  Activation 

Upon  receipt  of  notification,  each 
agency  will  assess  the  need  to  initiate 
its  response.  The  response  decision  will 
be  based  on  the  situation  reported  and 
may  consist  of  several  steps: 

•  Alerting  or  activating  appropriate 
Federal  agency  response  components; 

•  Determining  whether  State  or  local 
government  requests  for  assistance  have 
been  received  (where  appropriate); 

•  Activation  of  agency  emergency 
response  teams  and  their  deployment  to 
the  scene;  and 

•  Establishment  of  bases  of  operation 
at  the  scene  of  the  emergency  from 
which  to  carry  out  a  coordinated 
Federal  response. 

A  full-scale  Federal  response  begins 
with  the  execution  of  the  notiHcation 
scheme  and  includes  all  the  above  four 
steps.  Since  many  emergencies  will  not 
require  a  full-scale  response,  the  Federal 
response  might  reach  only  the  first  or 
second  step.  When  the  Federal  response 
reaches  the  third  step.  FEMA  will  so 
notify  the  affected  State.  When  the  third 
or  fourth  step  is  reached,  an  SFO  may 


be  deployed  to  establish  an  offsite  base 
of  operation  for  coordinating  the  Federal 
response,  i.e.,  a  Federal  Response 
Center  (FRC).  The  FRC  will  be 
established  at  a  location  that  has  been 
pre-selected  together  with  the  State,  or 
otherwise  will  be  established  at  the  time 
of  the  emergency  at  a  location  identified 
in  conjunction  with  the  State.  A  Federal 
Radiological  Monitoring  and 
Assessment  Center  (FRMAC)  will  be 
established  by  DoE,  usually  at  a  nearby 
airport,  in  a  similar  manner.  The  CFA,  if 
any,  will  establish  a  local  base  of 
operations.  FEMA,  the  CFA,  and  DoE 
will  exchange  liaison  representatives  to 
ensure  that  activities  at  the  various 
centers  are  coordinated. 

As  a  result  of  notification  of  a 
radiological  emergency,  and  after 
discussions  with  the  CFA.  FEMA  may 
activate  its  headquarters  Emergency 
Support  Team.  As  soon  as  an 
Emergency  Support  Team  is  activated, 
FEMA  will  begin  its  coordinating 
activities.  Prior  to  the  arrival  of  the  SFO 
or  Deputy  SFO  (DSFO)  at  the  scene. 
FEMA  will  rely  on  the  Cognizant 
Federal  Agency  Official  (CFAO),  if  at  ■ 
the  scene,  as  the  point  of  contact 
concerning  Federal  activities  at  the 
scene. 

ff  an  agency  decides  to  initiate  its 
response,  that  decision  will  be 
communicated  to  FEMA  and  will 
include:  (1)  The  name  and  location  of 
the  lead  agency  official  if  one  is 
designated:  (2)  the  telephone  number  at 
which  he/she  can  be  contacted  at. 
headquarters  or  at  the  scene;  (3)  if 
appropriate,  the  primary  official  to       _■•. 
deploy  to  the  scene  and  his/her 
estimated  time  of  arrival  at  the 
emergency  site;  and  (4)  intended 
location  at  the  scene,  Similarly,  FEMA 
will  provide  each  Federal  agency  with 
the  same  information  when  FEMA 
designates  its  SFO.  FEMA  will  keep 
Federal  agencies  informed  of  the  status 
of  Federal  agencies'  response  actions. 

Because  of  its  singular  responsibility 
for  Federal  support  on  site,  the  CFA  will 
determine  and  implement  an  efficient 
means  for  coordinating  Federal  support 
on  site  with  Federal  response  activities 
off  site. 

a.  Deployment  of  Emergency 
Response  Teams.  Agency  plans  and 
procedures  describe  response  team 
deployment  and  establishment  of  bases 
of  operations  at  the  scene.  Ideally,  the 
SFO  and  staff,  other  Federal  agency 
response  teams,  and  State  agency 
respresentatives  would  be  co-located  at 
the  scene.  Accordingly,  FEMA  and  CFA 
site-specific  emergency  plans  and 
procedures  should  be  developed 
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individually  to  accommodate  State 
operations. 

Some  Federal  agencies  may 
immediately  deploy  their  teams  to  the 
scene  of  the  emergency  to  fulfill 
statutory  responsibilities.  This  plan  is 
not  intended  to  restrict  such  activities; 
however,  when  the  SFO  arrives  at  the 
scene,  the  agencies  that  have  already 
responded  will  inform  the  SFO  of  the 
offsite  actions  they  have  taken. 

b.  SFO  Designation  and  Deployment 
Upon  activation,  FEMA  may  deploy  an 
Emergency  Response  Team  (ERT) 
headed  by  an  SFO.  The  SFO,  once  at  the 
scene,  will  be  supported  by  an 
Emergency  Support  Team  at  FEMA 
headquarters  and  the  ERT.  Prior  to  this 
deployment,  FEMA  will  inform  the 
affected  State  and  the  CFA  of  the 
planned  FEMA  response.  FEMA  will 
also  notify  the  other  agencies  of  its  ERT 
deployment  and  activities. 

Upon  arrival  at  the  scene,  the  SFO,  or 
the  DSFO  if  the  SFO  so  authorizes,  will 
establish  an  offsite  base  of  operations, 
i.e.,  the  Federal  Response  Center,  for 
promoting  coordination  of  the  Federal 
response.  The  Deputy  SFO.  who  leads 
the  regional  component,  is  likely  to 
arrive  at  the  scene  prior  to  the  arrival  of 
the  headquarters  component  and  may 
have  initial  responsibility  for 
establishing  and  operating  the  FRC  until 
the  SFO  arrives. 

The  SFO  will  inform  other  Federal 
agencies  at  the  emergency  scene  of  the 
establishment  of  the  FRC  and  request 
that  they  provide  representation  to  it. 
The  SFO  will  establish  contact  with  the 
CFA  or  responsible  State  agency  to 
determine  the  status  of  onsite  response 
efforts.  As  soon  as  the  SFO  or  DSFO 
arrives  at  the  scene  and  contacts  the 
CFA.  the  SFO  (or  DSFO)  will  serve  as 
the  focal  point  for  promoting  the 
coordination  of  the  offsite  Federal 
response  with  the  onsite  response.  The 
SFO  and  the  CFAO  will  work  together 
directly  and  through  their 
representatives  at  the  scene  to  ensure 
that  each  has  an  accurate  understanding 
of  the  situation  throughout  the 
emergency. 

3.  Recovery  and  Response  Deactivation 

I^or  to  the  deactivation  of  the 
Federal  response,  the  Federal 
government  may  assist  the  State  in 
developing  its  offsite  recovery  plan. 
Recovery  planning  will  be  initiated  at 
the  request  of  the  State  but  generally 
after  the  cause  of  the  emergency  has 
been  brought  under  control  and 
immediate  public  health  and  safety  and 
propfcfty  protective  actions  have  been 
accomplished.  The  SFO  will  coordinate 
Federal  assistanc^  to  the  State  in 
recovery  planning. 


After  the  conditions  on  site  have 
stabilized  and  the  offsite  contamination 
has  been  characterized  and  its  extent 
determined,  a  CFA  may  or  may  not  be 
needed.  The  agency  that  performed  the 
CFA  role  may  decide  to  deactivate  its 
position  as  a  CFA  and  focus  primarily 
on  the  recovery  effort  on  site.  The  CFA 
will  discuss  this  deactivation  with  the 
SFO  and  determine  a  mutually 
agreeable  time  to  implement  the 
deactivation.  However,  the  agency  that 
served  as  CFA  will  continue  to  be 
available  to  provide  required  assistance 
to  the  State,  in  coordination  with  FEMA. 

Each  agency  will  discontinue 
response  operations  when  advised  by 
the  State  that  assistance  is  no  longer 
required  or  when  its  statutory 
responsibilities  or  response  roles  have 
been  fulfilled.  Prior  to  discontinuing  its 
response  operation,  each  agency  will 
discuss  its  intent  to  do  so  with  the  CFA. 
FEMA.  and  with  DoE  or  EPA  if  that 
agency  is  providing  radiological  support 
under  the  FRMAP. 

C.  General  Response  Roles  of  Principal 
Agencies  and  Officials 

General  Response  roles  are  those  that 
are  independent  of  the  cause,  type,  or 
location  of  the  radiological  emergency. 

1.  Role  of  the  Cognizant  Federal  Agency 

The  CFA  is  the  Federal  agency  that 
owns,  authorizes,  regulates,  or  is 
otherwise  deemed  responsible  for  the 
facility  or  radiological  acdvity  causing 
the  emergency,  and  that  has  authority  to 
take  action  on  site.  When  it  is  necessary 
for  a  Federal  agency  to  assume  the  CFA 
role,  and  to  deploy  to  the  site,  the  CFA 
will  manage  aU  Federal  actions  onsite, 
develop  or  evaluate  offsite  protective 
action  and  reentry  reconunendations, 
and  help  to  implement  those  actions  if 
requested  by  the  State  and  if  the  CFA's 
resources  permit. 

Consistent  with  this  role,  the  CFA  has 
four  general  responsibilities: 

•  Receive  notification  of  the 
emergency,  initiate  the  CFA  response, 
and  notify  appropriate  Federal,  State, 
and  local  agencies; 

•  Manage  Federal  response  actions 
on  site  and  coordinate  these  actions,  as 
necessary,  with  the  SFO  and  monitoring 
activities  o^  site; 

•  Assess  owner  or  operator,  State,  or 
locally  recommended  protective  action 
measures  and/or  develop  Federal 
recommendations  for  protective  action 
and  re-entry;  help  State  and  local 
authorities  as  resources  permit;  and 

•  Serve  as  the  primary  Federal  source 
for  information  of  a  technical  nature 
regarding  the  onsite  emergency 
conditions  and  the  potential  or  actual 
offsite  radiological  effects. 


Each  of  these  responsibilities  is 
outlined  in  more  detail  below: 

a.  Receive  Notification  of  the 
Emergency,  Initiate  the  CFA  Response, 
and  Notify  Appropriate  Federal 
Agencies.  (1)  Receive  notification  of  the 
emergency  from  the  owner  or  operator 
of  the  facility  or  radiological  activity 
causing  the  emergency,  or  from  State  or 
local  authorities,  and  determine  the 
significance  of  the  emergency  and  the 
appropriate  CFA  response  to  it. 

(2)  Notify  FEMA  and  DoE  of  the 
emergency;  include  in  the  notification 
the  CFA's  activation  mode  and  actions, 
a  general  assessment  of  the  emergency, 
and  any  necessary  background 
information.  Discuss  with  FEMA  the 
need  to  deploy  a  SFO  and  Emergency 
Response  Team. 

(3)  Deploy  a  CFA  team  to  the  site, 
when  appropriate. 

b.  Manage  Federal  Response  Actions 
Onsite  and  Coordinate  these  Actions,  as 
Necessary,  With  the  SFO  and 
Monitoring  Activities  Offsite.  (1) 
Designate  a  lead  CFAO  at  the  site  of  the 
emergency  who  will  coordinate  with  the 
SFO,  as  necessary,  on  any  onsite 
Federal  actions  that  may  have 
significant  impacts  off  site. 

(2)  Establish  appropriate  b^ses  of 
operation  to  oversee  the  onsite 
response,  monitor  owner  or  operator 
activities,  provide  technical  support  to 
the  owner  or  operator  if  requested,  and 
serve  as  the  principal  source  of 
information  about  onsite  conditions  for 
the  Federal  government. 

(3)  Manage  the  onsite  Federal 
response  to  the  emergency,  including  an 
assessment  of  the  conditions  on  site  and 
the  means  for  mitigating  their  . 
consequences  off  site. 

(4)  Keep  other  agencies  informed  of 
conditions  and  Federal  actions  on  site. 

(5)  Serve  as  a  point  of  contact 
concerning  Federal  activities  at  the 
scene  when  the  CFAO  arrives  at  the 
scene  prior  to  the  SFO  or  his  designee. 
During  this  interim  period,  the  CFA  will 
keep  FEMA  informed  of  Federal 
activities  at  the  scene.  ' 

(6)  Prepare  the  section  of  the  White 
House  Executive  Summary  dealing  with 
onsite  related  conditions  and  their 
actual  or  potential  offsite  radiological 
impacts  and  provide  this  section  to 
FEMA. 

c.  Assess  Owner  or  Operator,  State  or 
Locally  Recommended  Protective 
Action  Measures  and/or  Develop         .  . 
Federal  Recommendations  for 
Protective  Action  and  Re-entry;  Help 
State  and  Local  Authorities  as 
Resources  Permit.  One  of  the  primary 
areas  where  the  Federal  government 
may  be  able  to  assist  State  and  local  .. 
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govemioents  ii  in  advising  them  on 
initial  protective  action 
recommendations  (PARs). '  and  other 
protective  neasures  and  reentry 
recommendations  (RERs)  *  for  the  piMic 
that  may  be  developed  by  the  owner  or 
operator,  or  State  or  local  authorities.  Ixi 
providing  such  advice,  the  CFA  will  use. 
to  the  extent  applicable,  appropriate 
advice  and  input  from  other  Federal 
agencies  with  technical  expertise  on 
those  matters.  FEMA.  upon  request,  will 
assist  the  CFA  as  required  in  developing 
such  advice. 

Whenever  possible,  the  CFA  wOl 
coordinate  its  presentation  of  th* 
Federal  evaluation  of  PARs  with  FEMA 
either  prior  ta  or  at  the  time  of,  their 
presentation  to  the  State  or  other  oCTsite 
authorities.  When  imminent  peril 
threatens  the  public  health  and  safety, 
the  CFA  will  present  the  evalualion  of 
PARs  directly  to  the  State  or  other 
offsite  autfaoriti^  without  having  to 
coordinate  with  any  other  Federal 
agency.  With  regard  to  develophig  or 
evaluating  RERs.  the  CFA  wiH  keep 
FEMA  informed  of  their  development  or 
evaluation  and  coordinate  presentation 
of  such  advice  to  the  State  with  FEMA. 
More  specifically,  the  CFA's 
responsibilities  related  to  PAR  and  RER 
development  or  evaluation,  and 
presentation  are: 

(1)  Serve,  as  a  point  of  contact  for 
State  and  local  government  technical 
infonnation  and.  as  required,  for 
technical  assistance  requests. 

(2)  Provide  staff  liaison 
representatives  to  State  authorities  and 
the  SFO.  to  help  interpret  the  technical 
aspects  of  the  emergency  on  site  and  its 
potential  or  real  ofisite  radiological 
consequences. 

(3)  Wori(  with  DoE  in  its  efforts  to 
provide  offsite  monitoring  data  and 
assessments  to  appropriate  State  and 
Federal  agencies. 

(4)  I^repare  a  coordinated  Federal 
position  on  PARs  wtenever  possible. 
Consult  widi  HHa  DoE.  EPA.  USDA. 
and  other  Federal  agencies  as  required. 

(5)  When  appropriate,  present  the 
Federal  assessment  of  PARs.  in 
conjunction  with  FEMA.  to  the  State  or 
other  offsite  authorities. 

(6)  Develop  or  evaluate  RERs  to 
protect  the  public  and  present  such 
advice,  in  conjunction  with  the  SFO.  to 
the  State. 

(7)  Help  State  and  local  government 
agencies  implement  protective  actions. 


'The  developnent  or  evalualkia  of  protactiv* 
action  tvcommendation*  will  take  into 
consideration  ftDtectlve  Aclion  Guide*  (PACa) 
issued  by  apprayriate  Federal  af>d  State  agencie*. 
See  Appendix  B  far  defiiiMona  of  pnMecHve  actioa 
recoouaendatiaiu  aad  protective  actioa  guMea. 

'See  Appeodu  B  for  defiiuboa. 


as  required,  when  the  CFA  has  availafaJe 
resources  to  help  provide  the  needed 
assistance. 

d.  Serve  as  the  Primary  Source  for 
TechnicaJ  Information  Regarding  the 
Emergeacy  Conditions  Onsite  and  the 
Potential  or  Reai  Offsite  RadioiogicaJ 
Effects.  (1)  Make  an  initial  report  to  the 
White  House  Situation  Room  covering,  if 
possible,  the  condition  of  the 
radiological  acbvity  causing  the 
emergency  and  the  actual  or  potential 
offsite  radiological  impact.  After  the 
initial  report  prepare  ihe  section  of 
FEMA's  report  dealing  with  onsite 
conditions  and  their  actual  or  potential 
impact  off  site. 

(2)  Review  and  concur  in  the  release 
of  all  Federally  generated  information 
related  to  the  onsite  conditions  and 
remain  informed  <rfafl  iitformation 
related  to  offsite  radiological  effects. 
Where  possible,  the  CFA  should  review 
Federally  provided  offsite  radiological 
data  before  release. 

(3)  Assist  the  State  Public  Information 
Officer  in  developing  coordinated  public 
information  releases. 

(4)  Protect  national  security  by 
classifying  sensitive  technical 
information  in  a  nuclear  weapon 
accident  or  weapon-significant  incident. 

2.  Role  of  the  Federal  Emergency 
Management  Agency 

FEMA's  primary  responsibilities  in  the 
Federal  response  are  to  immediately 
notify  participating  Federal  agencies  '  of 
the  emergency  and  to  serve  as  a  focal 
point  for  promoting  the  coordination  of 
the  Federal  response  activities  at  the 
national  level  and  at  the  scene  of  the 
emergency.  The  Director  of  FEMA  will 
designate  and  deploy  the  SFO  for 
coordinating  Federal  response  activities 
at  the  scene  of  the  emergency. 

a.  Emergency  Support  Team  Role. 
Through  its  Emergency  Support  Team  at 
headquarters.  FEMA  wilL 

(1]  Notify  participating  agencies  of  the 
emergency  situation  and  supply 
information  they  need  to  take 
appropriate  actions. 

(2)  Coordinate  Federal  response 
activities  at  the  national  level. 

(3)  Receive  information  at  the 
Emergency  Information  and 
Coordination  Center  (EICC)  from  the 
CFA  headquarters  or  from  other  public 
and  private  organizations  about  the 
impact  of  the  emergency  and  the 
organizations'  response. 

(4)  Prepare  periodic  reports  on  the 
Federal  response  for  the  White  House. 


•Except  the  CFA  (which  is  mrtiRed  directly  by  the 
owner  ar  operator)  and  DoE  (which  is  notified  by 
the  CFA  or  the  owner  or  operator  or  the  State). 


(5)  Provide  staff  support  and  other 
resources  to  the  SFO  as  required. 

b.  Emergency  Response  Team  Role. 
At  the  scene  of  the  Emergency,  the 
FEMA  response  is  carried  out  through 
its  Emergency  Response  Team,  headed 
by  the  SPO.  The  SFO  coordinates 
Federal  activities  with  State  offsite 
activities  and  promotes  the  coordination 
of  Federal  actions,  information,  and 
recommendations.  Free  interaction 
among  Federal,  State,  and  local  agencies 
is  encouraged.  The  SFO  can  facilitate 
information  flow  among  all  response 
elements  and  help  direct  Federal 
resotirces  to  Hie  appropriate  State  and 
local  government  agencies.  The  SFO  will 
not  intervene  in  the  relationships  and 
communication  channels  that  already 
exist  between  Federal  and  State 
agencies;  ratiier.  the  SFO  provides  an  ; 
additional  means  for  facilitating 
Federal-State  interactions. 

Through  the  SPO,  FEMA  carries  out 
three  major  responsibilities: 

•  Promote  coordination  among 
Federal  agencies  and  their  interactions 
with  the  State,  including,  in  conjunction 
with  the  CFA,  the  provision  of  Federally 
developed  or  evaluated  PARs  and  RERs 
to  the  State  or  other  appropriate  offsite 
authorities  responsible  for  implementing 
those  recommendations; 

•  Coordinate  offsite  activities  with 
onsite  response  activities  of  Federal  or 
State  agencies;  and 

•  Serve  as  an  information  source  on 
the  status  of  the  overall  Federal 
response  effort  [The  public  infonnation 
function  is  described  in  Section  ILD.) 

Each  of  these  responsibilities  is 
outlined  below: 

(a)  Promote  Coordination  Among 
Federal  Agencies  and  Their  Interactions 
With  the  State.  (1)  Promote  coordination 
of  the  provision  of  offsite  assistance  to 
appropriate  State  and  local  goveriunent 
agencies  by  the  Federal  agencies, 
including  medical  care,  food  potable 
water,  shelter,  clothing,  transportation, 
security,  and  any  other  assistance 
needed  to  protect  the  public  health  and 
safety.  This  coordination  function  is  to 
be  performed  in  addition  to,  and  does 
not  supplant,  the  specific  coordination 
functions  assigned  to  other  Federal 
agencies  as  part  of  their  normal 
responsibility  to  provide  these 
specialized  forms  of  assistance. 

(2)  Maintain  a  continuous  overview  of 
the  total  Federal  response  effort  to 
ensure  that  no  necessary  actions  are 
omitted  and  no  tmnecessary  duplication 
occurs;  any  omissions  or  dupUcations 
will  be  brought  to  the  attention  of  the 
agencies  concerned. 

(3)  Establish  the  Fedetal  Response 
Center  as  a  base  of  operations  at  an 
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offsite  location  identified  in  conjunction 
with  the  State.  The  Federal  Response 
Center  serves  as  a  focal  point  for 
Federal  response  team  interactions  with 
the  State. 

(4)  Provide  a  principal  point  of  contact 
for  requests  for  Federal  assistance  by 
State  or  local  governments. 

(5)  Refer  all  State  and  local  requests 
to  the  most  appropriate  Federal  agency. 

(6)  Refer  all  Federal  agencies  to 
appropriate  points  of  contact  in  State  or 
local  governments. 

(7)  Provide  information  to  the  State  or 
local  governments  concerning  the  status 
of  their  assistance  requests. 

(8)  Maintain  contact  with  DoE  or  EPA 
to  ensure  that  the  offsite  Federal 
radiological  monitoring  and  assessment 
effort-is  coordinated  with  other  offsite 
Federal  assistance  to  the  State. 

(9)  Facilitate  the  exchange  of  all  other 
information  among  Federal  agencies. 

(10)  Make  requests  for  additional 
Federal  resources  that  cannot  be 
acquired  by  Federal  agencies  at  the 
scene. 

(11)  Refer  all  interagency  policy  issues 
and  interagency  operational  problems 
that  cannot  be  resolved  at  the  scene  to 
FEMA  headquarters  for  resolution  with 
Federal  agencies  at  the  national  level. 

(12)  Promote  the  provision  of 
Information  from  Federal  agencies  to  the 
State  regarding  actions  taken  or 
anticipated  by  them. 

(13)  Promote  the  coordination  of  all 
formal  recommendations  and  guidance 
from  Federal  agencies  before  they  are 
presented  to  the  State. 

(b)  Coordinate  the  Federal  Offsite 
Response  With  the  Federal  or  State 
Onsile  Response.  (1)  Promote  the 
coordination  of  the  Federal  offsite 
response  with  the  Federal  or  State 
onsite  response  so  that  any  Federal 
actions  off  site  are  taken  with 
knowledge  of  current  or  anticipated 
actions  on  site. 

(2)  Assist  and  support  the  CFA,  if  any, 
with  obtaining  needed  logistical  support 
through  other  Federal  agencies  as 
required. 

(3)  Assist  the  CFA.  as  required,  in  its 
development  or  evaluation  of  PARs  and 
RERs  including  the  provision  of  needed 
information  to  or  from  other  Federal 
agencies  having  the  required  expertise. 

(4)  Ensure  that  the  CFA  is  informed  of 
the  capabilities  and  resources  of  offsite 
Federal  agencies  for  assisting  with  the 
implementation  of  Federal  developed  or 
evaluated  PARs  and  RERs  by  the  State 
or  other  offsite  authorities. 

(5)  Assist  the  CFA,  and  DoE  or  EPA  in 
their  roles  as  FRMAP  coordinators,  in 
disseminating  information  to,  and 
obtaining  information  from,  other 
Federal  agencies.  Facilitate  the 


exchange  of  all  other  information  among 
Federal  agencies. 

(6)  Participate  in  the  presentation  of  a 
Federally  coordinated  assessment  of 
PARs  amd  RERs  to  the  State  pr  other 
responsible  offsite  authorities  in 
conjunction  with  the  CFAO.  When  the 
public  health  and  safety  are  in  imminent 
peril,  the  CFAO  will  present  PARs 
without  consultation  with  the  SFO  or 
other  Federal  agencies, 

(c)  Serve  as  an  Information  Source  for 
the  Total  Federal  Response.  (1)  The 
SFO.  in  coordination  with  the  CFA,  will 
maintain  an  executive  level  summary  of 
the  total  Federal  response  and  will 
provide  the  FEMA  Director  with 
information,  on  a  regular  basis,  on  the 
status  of  the  response  that  is 
appropriate  for  the  FEMA  Director's 
overall  executive  summary  to  the 
President.  Similarly,  the  FEMA  Director 
will  keep  the  White  House  Situation 
Room  advised  daily  of  continuing 
response  activities.  This  FEMA  activity 
does  not  preclude  the  White  House  from 
contacting  any  agency  for  infonnation. 
nor  does  it  restrict  an  agency  from 
responding  to  White  House  request.  The 
CFA  will  remain  the  source  for  technical 
information  on  the  emergency.  l.e..  the 
onsite  conditions  and  the  potential  or 
real  onsite  radiological  impacts,  and 
will  provide  this  technical  information 
to  FEMA  for  inclusion  in  its  summary. 

(2)  Provide  pertinent  infonnation  to 
the  Members  of  Congress  and  their 
staffs  making  inquiries  at  the  scene, 
coordinating  as  necessary  with  the  CFA 
and  other  Federal  agencies.  FEMA  and 
the  CFA  will  each  be  responsible  for 
keeping  their  respective  Congressional 
Committees  informed  and  will 
coordinate  this  with  each  other. 

3.  Role  of  DoE  and  EPA 

The  Department  of  Energy  *  and  the 
Environmental  Protection  Agency  have 
a  major  role  in  the  Federal  response  by 
coordinating  Federal  radiological 
monitoring  and  assessment  activities. 
There  are  three  responsibilities 
involved,  which  initially  fall  to  DoE. 
They  are: 

•  Coordinate  the  offsite  radiological 
monitoring,  assessment,  evaluation,  and 
reporting  of  all  Federal  agencies  during 
the  initial  phases  of  the  emergency, 
including  notification  of  Federal 
agencies  in  accordance  with  the 
provisions  of  the  FRMAP; 

•  Maintain  liaison  and  a  common  set 
of  offsite  radiological  monitoring  data 


*DoE  would  also  serve  as  the  CFA  if  the 
emergency  involved  DoE  owned  or  authorized 
nuclear  facilities,  or  radioactive  materials  (including 
nuclear  weapons  and  spent  nuclear  fuel  in  DoE 
custody). 


with  the  facility  owner  or  operator  and 
State  and  local  agencies  with  similar 
responsibilities;  and 

•  Provide  all  monitoring  data, 
assessments,  and  related  evaluations  to 
the  CFA  and  State  and  assist  the  CFA  in 
development  of  protective  action 
recommendations  and  other  measures  to 
protect  the  public,  as  required.  Where 
possible,  the  CFA  should  review  the 
FRMAC  monitoring  data  before  release. 

After  the  initial  phases  of  the 
emergency,  DoE  will  transfer  these 
offsite  coordination  responsibilities  to 
EPA  at  a  mutually  agreeable  time.  EPA 
will  assume  the  lead  agency 
responsibility  for  coordinating  the 
intermediate  and  long-term  offsite' 
radiation  monitoring  activities  after 
receiving  adequate  assurance  from  the 
Department  of  Energy  and  other  Federal 
agencies  that  they  will  commit  the 
required  resources,  personnel  and  funds 
for  the  duration  of  the  Federal  response 
effort. 

D.  Public  Information  and 
Congressional  Relations 

This  section  describes  the 
responsibilities  for  Federal  agency 
public  infonnation  and  Congressional 
relations  that  will  be  implemented  under 
this  plan.  Provision  of  accurate, 
consistent,  well  coordinated  information 
to  the  public  and  to  the  Congress  is 
recognized  to  be  of  utmost  importance. 

1.  General  Public  Information 
Responsibilities 

The  major  roles  and  responsibilities 
for  public  information  release  during  a 
radiological  emergency  are  as  follows: 

a.  Facility  or  Radiological  Activity 
Owners  or  Operators  are  responsible  for 
information  concerning  onsite  status 
and  conditions. 

b.  The  State  is  responsible  for 
releasing  information  relating  to  the 
impact  of  the  emergency  on  the  health 
and  safety  of  its  citizens  and  relating  to 
its  emergency  response  operations. 

c.  The  CFA.  if  any,  through  the 
CFAO's  Public  Information  Officer 
(PIO),  and  in  close  coordination  with  the 
owner  or  operator,  and  the  State,  is 
responsible  for  information  related  to  (a) 
the  onsite  conditions  of  the  radiological 
activity  and  (b)  the  offsite  radiological 
effects.  The  CFA  is  responsible  for  the 
security  classification  of  all  onsite 
information  in  accidents  or  significant 
incidents  involving  nuclear  weapons. 

d.  Each  Federal  agency  is  responsible 
for  the  preparation  of  public  information 
released  related  to  its  own  response 
activities.  Prior  to  release,  information 
will  be  coordinated  through  the  public 
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infonnatioa  oiganizaliong  described  in 
the  retBaioder  of  tliic  sectkm. 

e.  FEMA.  through  the  SFO's  PiO.  wiU 
work  with  the  CFAO's  PIO  to  promote 
coordmatioQ  among  all  Federal  agencies 
regardii^  publk  informatioo  generated 
by  them  and  to  promote  the 
coordination  of  press  release  with  the 
State.  Coordination  does  not  mean  that 
the  language  of  all  releases  must  be 
approved  by  the  SFO  and  CFAO  PlOa. 
but  rather  that  the  infonnation  contenl 
is  to  be  reviewed  by  ^m  prior  to 
release  to  ensure  its  consistency  writh 
the  total  information  available.  In  cases 
when  the  public  health  and  safety  are  in 
imminent  peril  the  CFAO's  PIO  may 
review  and  release  public  information 
independently.  The  SFO's  PfO  will 
assume  responsibility  from  the  CFAO's 
PIO  at  a  mutuary  agreeable  time  when 
recovery  efforts  are  initiated  by  the 
State  or  other  appropriate  offtite 
authority.  When  no  Federal  agency 
assumes  the  CFA  role,  the  SFO's  P!0 
will  coordinate  Federally  generated 
public  information. 

2.  Coordinated  Release  of  Public 
Information  at  the  Scene  of  the 
Emergency 

Upon  arrival  at  the  emeigency.  scraie. 
the  O^AO's  PIO  or.  if  none,  tltt  SKT* 
PIO.  will  ensofe  the  estai>lishaient  of 
Federal  puUic  information  operatioos  at 
the  Joint  hrfbrmation  Center  (JICJ  m 
cooperation  with  the  owner  or 
operator's  pre-established  information 
center,  or  separately,  if  necessary.  Most 
nuclear  power  plant  owners  or 
operators  have  designated  HC  locations 
and  have  made  arrangements  to 
establish  and  operate  these  centers  in 
an  emecgency.  The  JIC  at  the  scene  of 
the  emergency  will  provide  the  public 
and  the  media  with  adequate,  accurate, 
and  timely  public  information  regardix^ 
a  radiological  emergency.  Efforts  will  be 
made  to  colocate  all  Federal.  State,  local 
and  owner  or  operator  public 
information  offidahi  in  the  JIC. 
However,  if  space  limitations  at  a 
nuclear  power  plant's  designated 
information  center  preclude  its  use  as  a 
)IC  and/or  if  the  State  designates 
another  location  for  its  public 
information  activities,  special  efforts 
will  be  necessary  to  maintain  close 
coordination  between  the  Federal  flC 
and  these  other  press  centers,  if  the 
Federal  PiOs  and  the  State  PIOs  cannot 
co-locate  at  the  flC,  FEMA  will  notify 
the  State  when  and  where  the  Federal 
)1C  has  been  established. 

Whenever  practical,  the  establishment 
of  Federal  operations  at  the  |1C  will  be 
undertaken  by  the  CFA  in  coordination 
with  FEMA.  other  appropriate  Federal 
agencies,  and  State  and  local 


audmrities.  If  FEMA's  PfO  or  any  other 

participating  agency's  PIO  arrives  at  the 
scene  at  the  emei^Biicy  before  the 
CFAa  the  FEMA  PIO  or  another 
agency's  PIO  may  establish  and  manage 
Federal  operations  at  the  pC  until  the 
CFAO  arrives.  Upon  arrival  the  CFAO 
or  his/her  PIO  shall  assume  primary 
responsibility  for  Federal  operations  at 
the  ]IC  If  there  is  no  CFAO  for  the 
emergency,  the  SFO's  PIO  shall  assume 
primary  responsibility  for  Federal 
operations  at  the  JIC.  When  there  is  a 
CFAO.  the  SFO's  PIO  wUl  assume 
responsibility  for  coordinating  Federal 
public  infoTBiation  at  the  JIC  from  the 
CFAO's  PIO  at  a  OMtoally  agreeable 
time.  FEMA  PIOs  at  the  scene  will 
provide  support  to  the  CFA  during  the 
period  that  the  CFA  has  Federal 
operational  responsibility  for  the  JIC 
FEMA's  support  will  indude 
coordinating  public  information 
activities  of  other  Federal  State,  or 
volunteer  agencies  at  the  scene  but  not 
located  at  the  JIC  with  which  FEMA  has 
a  pre-established  relationship. 

3.  Coordinated  Release  of  Public 
Informatioa  at  the  Headquarters  Level 

For  some  emetgency  situations  it  may 
be  necessary  to  release  public 
information  prior  to  &e  establishment  of 
Federal  operations  at  the  ]IC  When  tfiis 
is  the  case,  Federal  agencies  must 
coordinate  the  release  of  public 
information  through  their  headquarters 
with  the  CFA  headquarters  PIO.  The 
CFA  headquarters  PIO  serves  as  the 
single  point  of  contact  at  the  national 
headquarters  level  for  all  Federal 
agency  PIOs  as  well  as  for  the  media, 
li^e  CFA  headquarters  PK).  in 
conjunction  with  FEMA  headquarters, 
will  establish  procedures  for 
coordinating  the  release  of  Federal 
public  information  with  the  State  prior 
to  release  to  the  media.  If  no  Federal 
agency  assumes  the  CFA  role  for  the 
emergency,  then  the  FEMA 
headquarters  PIO  will  coordinate 
Federal  public  informatioo  as  described 
above. 

Prior  to  the  establishment  of  Federal 
operations  at  the  JIC.  Federal  agencies 
will  coordinate  releases  of  public 
information  both  at  the  regional  level 
and  near  the  site  of  the  emergency 
through  their  Washington,  D.C. 
headquarters  offices. 

The  agency  headquarters  points  of 
contact  for  public  information  will 
continue  to  operate  Ibrou^out  the 
emergency,  but  once  the  JIC  is 
established  all  Washington-based 
information  must  be  coordinated 
through  the  JIC  prior  to  release.  The 
Washington  centers  may,  however, 
handle  overflow  news  media  inquiiiea 


and  serve  as  a  platform  for  care^y 
selected.  Washington-based  speciaiists 
to  supply  background  informatioo.  as 
required. 

4.  Coordinated  Release  of  Information  to 
Congress 

Responses  to  Congressional  requests 
for  information  will  be  coordinated 
among  the  Federal  agencies  whenever 
possible.  The  CFA  Congressional 
Liaison  Officer  f CLO)  a  t  the 
headquarters  Congressional  Affairs 
Office  will  proride  a  single  point  of 
contact  for  all  Federal  agency 
headquarters  CLOs  and  Congressional 
staffs  seeking  site-specific  emergency 
Information.  As  time  and  circumstances 
permit,  fdl  agency  CLOs  will  either 
channel  Congressional  requests  to  this 
single  point  of  contact,  or  coordinate 
their  intended  responses  with  it. 

If  no  Federal  agency  assumes  the  CFA 
role  for  the  emergency,  the  FEMA 
headquarters  CLO  will  coordinate 
Congressional  information  as  described 
above. 

A  FEMA  CLO  will  be  the  point  of 
contact  at  the  aoene  of  the  emergency 
for  all  Federal  agency  CLOs  and 
Congressional  staff  seeking  information 
regarding  the  emerfeocy  and  actions  c- .-, 
being  taken  to  assist  offsite  authorities. 
The  FEMA  CLO  will  keep  in  frequent 
contact  with  the  CFA  CLO.  if  any.  who 
will  continue  to  be  the  primary  point  of 
contact  in  the  Washington,  DjC.  area.  . 
The  FEMA  CLO  will  provide 
appropriate  information  to  Members  of 
Congress  and/or  their  field  staffs  with 
assistance  as  necessary  from  the  CFA 
and  other  Federal  agencies.  This  formal 
procedure  does  not  preclude 
communication  and  informatioa 
exchange  between  Congressional 
representatives  and  Federal  agencies. 
However.  Federal  responses  will  be 
coordinated  among  Federal  agencies  in 
the  manner  described  above.  The  CFA 
CLO  and  the  FEMA  CLO  will  coordinate 
with  each  other  on  the  information 
provided  to  the  Congress  as  well  aa  on 
information  being  provided  to  the  public 
through  operations  at  the  JIC. 

E.  Internatuinal  Response  Coordination 

Although  the  geographic  scope  of  the 
FRERP  is  limited  4o  the  United  States,  its 
territories,  possessions,  and  territorial 
waters,  it  is  recognized  tliat  radiological 
emergencies  occurring  near 
international  borders  (i.e..  near  Canada 
and  Mexico)  could  require  tntemational 
cooperative  response  efforts. 

Therefore,  the  CFA  and  FEMA.  in 
consultation  with  the  Department  of 
State  and  other  Federeri  agencies  as 
appropriate,  siiouid  coordinate  and 


cooperate  at  the  time  of  the  emergency 
with  affected  countries  in  accordance 
with  akeady  established  protooola  {e^, 
treaties,  bilateral  asreeroents).  If  any 
contacts  are  made  between  Federal 
agencies  and  foreign  governments 
during  an  emergency,  this  should  be 
reported  to  the  Department  of  State  and 
FEMA.  It  is  also  desirable  that  requests 
for  assistance  froa  United  States  tx>rder 
countries  as  a  result  of  domesttc 
radiological  emergencies  should  be 
coordinated  with  the  Department  of 
State  and  FEMA. 

III.  Fedecal  RadBological  Momtorfng  and 
Assessment  Plan  (FRMAP) 

A.  Foreword 

The  Federal  Radioloslcal  ktfonttoring 
and  Assessment  Haa  was  lievriopad  to 
coordinate  Federal  radiologicd 
assistance.  Akhougk  Ae  FRMAP  is  part 
of  the  PRERP.  it  may  be  implemented 
separately.  The  FKMAP,  origlnaUy 
required  under  a  FBulA  regtdation 
issued  on  March  11.  t9tZ,  is  a  revised 
and  update  version  of  the  planning  and 
response  concepts  of  the  Intera^Bacy 
Radiological  Assistance  Plan  (IRAP)  and 
supersedes  that  plan.  FRMAP  and  iRAP 
are  very  similar  in  concept  with  the 
most  notable  changes  occorring  in  the 
designation  of  participating  Federal 
agencies  and.  in  some  cases,  their 
expanded  or  revised  responsibilities, 
e.g.,  FEMA.  The  FRMAP  deals  with  the 
initiation  and  coordination  of  Federal 
radiological  monitoring  and  assessment 
assistance,  not  each  Federal  agency's 
individual  response. 

The  f  RMAP  establishes:  (a)  A  means 
of  requesting  and  providing  Federal 
radiological  assistance  from  existing 
Federal  resources  and  (b)  an  operational 
framework  for  coordinating  the 
radiological  monitoring  and  assessment 
activities  of  Federal  agencies  during 
radiological  emergencies  occurring 
within  the  United  States  and  its 
territories.  The  operational  guidelines 
presented  here  apply  to  all  radiological 
emergencies  in  which  Federal  assistance 
is  requested. 

At  one  end  of  the  range  of  radiological 
emergencies,  the  FRMAP  may  be 
implemented  without  the  FRERP.  At  the 
other  end  of  the  range,  the  radiological 
assistance  aprovided  through  FRMAP 
.•nay  be  only  a  small  portion  of  the  total 
Federal  response  to  a  major  emergency. 
FRMAP  applies  primarily  to  offsite 
Federal  radiological  monitoring  and 
assessment  assistance  and  the  technical 
support  for  these  activities. 

B.  Purpose 

The  purposes  of  the  FRMAP  are  as 

follows; 
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•  To  make  needed  radiological 

monitoring  and  assessment  assistance 
available  to  Fedecal  {fancies.  State  and 
local  governments  with  jurisdiction,  and 
the  general  pubhc  through  appropriate 
State  and  local  agencies; 

•  To  provide  a  framework  through 
which  Federal  agencies  will  coordinate 
their  emei;gency  radiological  monitoring 
and  assessment  activities  in  support  of 
Federal,  State,  and  k)cal  governments' 
radiological  monitoring  and  assessment 
activities:  and 

«  To  assist  State  and  local 
governments  with  jurisdiction  in 
preparing  for  radiokjgical  emergencies 
by  describing  Federal  assistance 
responsibilities. 

C.  Aathority  aad  furigdiction 

DoE  is  assigned  the  responsibility  for 
developing  the  FRMAP  under  authority 
of  44  CFR  Part  351.  The  FRMAP  is 
included  in  the  FRERP  to  provide  a 
singte.  comprehensive  docoment  dut 
describes  aU  Federal  oflsite  assistance 
responsibilities.  The  ^gpnclpt 
participating  in  the  FRMAP.  including 
agencies  that  joined  FRMAP  subsequent 
to  44  CFR  Part  3S1.  are:  FEMA.  the 
Nuclear  Regulatory  Commission  (NRC). 
the  Environmental  Protection  Agency 
(EPA],  the  Department  of  Health  and 
Human  Services  (HHSJ;  the  Department 
of  Ene;:^  (DoE):  the  Department  of 
Agriculture  (USDA);  the  Depwtraent  of 
Defense  (DoD):  the  Department  of 
Commerce  (DoC):  and  the  Department  of 
the  Interior  (Dol). 

The  FRMAP  recognizes  that  the  above 
agencies  may  have  other  radiological 
planning  and  emergency  responsibilities 
as  part  of  th^ir  statutory  authority,  as 
well  as  established  working 
relationships  with  State  counterpart 
agencies.  "The  provisions  of  the  FRMAP 
do  not  limit  those  responsibihties,  but 
complement  them  by  providing  for  a 
coordinated  Federal  response  when 
emergency  radiological  assistance  is 
requested.  All  FRMAP  activities  will 
support  the  monitoring  and  assessment 
programs  of  the  State,  the  owner  of  the 
radioactive  material  involved  or  the 
operator  of  the  nuclear  facility,  the 
assessment  needs  of  the  CFA  or  be 
carried  out  to  meet  statutory 
responsibilities. 

D.  Policy 

1.  Federal  agency  plans  and 
procedures  for  implementing  the  FRMAP 
will  be  consistent  with  any  Federal 
radiological  emei^gency  i^nning 
requirements  for  State  and  local 
governments  and  specific  facilities. 

2.  The  participating  Federal  agencies 
will  maintain  facilitjes,  equipment,  and 
personnel  to  cany  out  their  statutory 


responsibilities.  Existing  radiological 
monitoring  and  assessment  capabilities 
developed  to  carry  out  those 
responsibtlHies  will  be  made  available 
to  State  and  local  authorities  with 
jurisdiction,  and  to  other  Federal 
agencies  in  an  emergency  if  other 
resources  are  not  available. 

3.  The  Federal  agencies  will  make 
their  resources  available  on  request  An 
agency  may  decline  to  provide  any 
needed  resources  only  if  doing  to  would 
prevent  that  agency  ^om  carrying  out  its 
essential  mission  and  emergency 
functions. 

4.  During  the  emergency  phase  of  the 
Federal  response,  the  DoE  will 
coordinate  all  Federal  offsite 
radiological  monitoring  and  assessment 
operations  and  integrate  the  data 
derived  from  those  activities.  EPA  win 
assume  the  lead  agency  responsibility 
for  coordinating  the  intermediate  and 
long-term  offsite  radiation  monitoring 
activities  after  receiving  adequate 
asswance  from  tiie  Detriment  dT 
Energy  and  other  Federal  agencies  that 
they  win  oononit  the  required  resources, 
personnel,  and  funds  for  the  duration  of 
the  Federal  response  effort  The  full 
FRMAP  response  will  be  terminated 
when  the  £I>A  Adaimstraior 
determines,  after  consultation  with  die 
CFA  and  State  and  local  officials,  that: 
(a)  There  is  no  longer  a  threat  lo  the 
public  health  and  safety  or  to  the 
environment  or  (b)  State  and  local 
resources  are  adequate  for  the  situation. 
or  (c)  the  Federal  agencies  are  carrying 
out  only  non-emergency  statutory 
responsibilities,  or  (d)  there  is  mutual 
agreement  of  the  agencies  involved  to 
terminate  their  response. 

5.  An  agency  that  makes  its  resources 
available,  atthou^  under  the  general 
direction  of  DoE  (or  later,  EPA),  does 
not  place  itself  under  the  authority  of 
the  coordinating  agency. 

&  OoE  (or  later,  EPA)  vriH  maintain  a 
common  and  consistent  set  of  all  offsite 
radiological  monitoring  data  and 
provide  it  with  interpretation,  to  the 
CFA,  to  the  States,  and  to  groups  that 
these  agencies  designate,  as  well  as  to 
other  Federad  agencies  involved  in  the 
emergency  resportse.  The  principal 
description  of  the  combined  offsite  and 
onsite  radiological  conditiorts  will  come 
from  the  CFA  and  the  State 

7.  TTie  Federal  radiological  monitoring 
and  assessment  response  wiH  be  in 
support  of,  and  coordinated  with,  that  of 
the  State  and  local  governments  with 
jurisdiction.  The  resources  of  DoE  and 
the  participating  agencies  will  be  used 
only  when  State  and  local  resources  are 
not  adequate.  Ail  offsite  activities  wilt 
be  coordinated  with  those  of  the  State. 
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8.  Federal  assistance  will  be  initiated 
when  the  Federal  Radiological 
Emergency  Response  Plan  is  in  effect,  or 
through  a  request  from  a  State  or  local 
government,  another  Federal  agency  or 
private  entity,  or  (in  rare  cases)  when 
DoE,  after  notification  of  an  incident, 
but  in  the  absence  of  implementation  of 
the  FRERP  or  formal  State  request, 
believes  it  must  respond  to  mec^t 
statutory  requirements  to  protect  public 
safety.  Whenever  DoE  responds  without 
a  State  request,  the  State  will  be  notified 
by  DoE.  Requests  from  private  entities 
will  be  referred  to  the  State  before  any 
decision  on  response  is  made  to  ensure 
there  will  not  be  a  duplication  of  effort 

9.  Agencies  carrying  out  statutory 
responsibilities  related  to  radiological 
monitoring  and  assessment  during  a 
Federal  response  will  also  coordinate 
their  activities  through  DoE  (or  later. 
EPA).  This  coordination  will  not  limit 
the  normal  woiicing  relationship 
between  a  Federal  agency  and  its  State 
counterpart  nor  restrict  the  flow  of 
information  from  that  agency  to  the 
State. 

10.  Federal  agencies,  as  their 
resources  permit,  will  assist  other 
Federal  agencies  and  State  and  local 
governments  with  planning  and  training 
activities  designed  to  improve  local 
response  capabilities,  and  will 
cooperate  in  drills,  tests,  and  exercises. 

11.  Appropriate  independent 
emergency  actions  may  be  taken  by  the 
participating  Federal  agencies  on  their 
own  authority  to  save  lives,  minimize 
immediate  hazards,  and  gather 
information  about  the  emergency  that 
might  be  lost  by  delay.  Such  action  will 
not  preempt  later  implementation  of  the 
FRMAP. 

12.  Funding  for  each  agency's 
participation  in  support  of  the  FRMAP  is 
the  responsibility  of  that  agency  unless 
provided  for  by  other  agreements. 

E.  Organization 

1.  General  Principles 

The  FRMAP  addresses  the 
coordination  of  the  participating 
agencies'  support  of  offsite  monitoring 
and  assessment  efforts.  The 
organization  of  the  FRMAP  emergency 
response  and  the  roles  of  some  agencies 
under  FRMAP  will  depend  on  the 
specific  emergency,  but  will  follow  the 
principles  outlined  in  the  Federal 
Radiological  Emergency  Response  Plan. 
Information  generated  from  the  FRMAP 
response  is  provided  to  the  CFA  and  to 
the  appropriate  State  authorities. 


2.  Involvement  of  Non-Participating 
Agencies 

In  some  cases,  other  Federal  agencies 
may  become  involved  with  FRMAP 
activities.  The  State  Department  would 
be  involved  if  an  incident  occurring 
within  the  United  States  or  its  territories 
a^ected  areas  outside  United  States 
territory  or  if  monitoring  efforts  needed 
to  be  coordinated  across  an 
international  border.  "1116  Federal 
Bureau  of  Investigation  (FBI)  would 
have  the  principal  role  in  the 
investigation  of  all  emergencies  where 
terrorism  or  deliberate  release  of 
radioactive  materials  is  suspected,  or  in 
cases  of  threats  against  nuclear  facilities 
or  materials.  The  major  FBI  interfaces, 
however,  are  expected  to  be  with  the 
C7A  and  FEMA.  Even  when  the  FBI  is 
involved.  DoE/EPA  will  coordinate 
monitoring  functions  with  their  State 
counterparts. 

3.  Coordination  of  a  Limited  Response 

Tlie  FRMAP  recognizes  that  the 
appropriate  response  to  a  request  for 
Federal  radiological  assistance  may 
take  many  forms,  ranging  from  advice 
given  by  telephone  to  a  large  Federal 
monitoring  and  assessment  operation  at 
the  scene  of  a  serious  emergency.  Most 
of  the  following  guidelines  for 
participating  agencies  are  designed  for 
the  latter  situation,  but  the  FRMAP  is 
also  applicable  to  lesser  incidents  where 
a  limited  response,  possibly  by  DoE 
alone,  is  sufficient. 

F.  Responsibilities  of  Participating 
Agencies 

1.  Responsibilities  During  Emergencies 
Cognizant  Federal  Agency.  The  CFA's 
primary  emergency  response 
responsibilities  are  stated  in  the 
previous  chapter  at  C.l.  The  CFA  will 
also  contribute  to  the  FRMAP  as 
follows: 

a.  Ensure  that  DoE.  Federal,  State,  and 
local  officials  are  notified  quickly  of  a 
radiological  emergency; 

b.  Provide  pertinent  onsite  technical 
and  radiological  data  to  the  DoE  or  EPA 
Offsite  Technical  Director  (OSTD)  and 
State  and  local  officials;  and 

c.  Utilize  FRMAP  data,  as  appropriate, 
to  develop  the  Federal  technical 
recommendations  on  protective 
measures  and  evaluate  the  facility  or 
radiological  activity  owner  or  operator's 
recommendations.  The  presentation  of 
these  recommendations  to  the  State  or 
other  offsite  authority  will  be 
coordinated  with  FEMA. 

Department  of  Energy.  DoE's  offsite 
responsibilities  are: 

a.  Coordinate  the  offsite  radiological 
monitoring,  assessment,  evaluation,  and 


reporting  activities  of  all  Federal 
agencies  during  the  initial  phases  of  an 
emergency  while  maintaining  technical 
liaison  with  State  and  local  agencies 
with  similar  responsibilities. 

b.  Maintain  a  common  set  of  all  offsite 
radiological  monitoring  data  and 
provide  these  data  and  interpretation, 
including  any  Federal  dose  projections, 
lo  the  CFA  and  the  State  on  an 
expedited  basis  to  assist  in  developing 
other  protective  measures  and  re-entry 
recommendations  for  the  public.  The 
CFA  will  provide  these  data  to  other 
appropriate  Federal  agencies  requiring  . 
diriect  knowledge  of  radiological 
conditions. 

c.  With  other  appropriate  agencies, 
including  those  agencies  with  . 
responsibilities  for  the  ingestion 
pathway  (e.g..  EPA.  HHS,  and  USDA). 
help  the  CFA  to  assess  the  accident 
potential  and  to  develop  technical 
recommendations  on  protective  actions, 
and  assist  the  State  io  preparing  re-entry 
recommendations  and  in  recovery 
planning. 

d.  Provide  the  personnel  and 
equipment  required  to  coordinate  and,  in 
cooperation  with  other  Federal 
components,  to  perform  the  offsite 
radiological  monitoring  and  evaluation 
activities. 

e.  Request  supplemental  radiological 
monitoring  assistance  from  other 
Federal  agencies  when  needed,  when 
requested  to  do  so  by  the  State,  or  if 
considered  necessary  to  maintain  the 
credibility  of  the  offsite  assessment. 

f.  Request  meteorological, 
hydrological,  geographical,  etc.,  data 
needed  for  monitoring  and  assessment 
efforts. 

g.  Provide  consultation  and  support 
services  to  all  other  entities  (e.g.,  private 
contractors)  with  radiological 
monitoring  functions  and  capabilities. 

h.  Assist  HHS  and  other  Federal, 
State,  and  local  agencies  by  providing 
technical  and  medical  advice  on  the 
methods  of  handling  radiological 
contamination. 

i.  Assist  the  other  Federal,  St.ate,  and 
local  agencies  in  early  planning  for 
decontamination  and  recovery  of  the 
offsite  area  and  make  recommendations 
to  avoid  the  spread  of  contamination  by 
improper  emergency  operations. 

j.  Provide  telecommunications  support 
to  Federal  agencies  assisting  in  offsite 
radiological  monitoring,  if  necessary. 

k.  Ensure  the  orderly  transfer  of 
responsibility  for  coordinating  the 
intermediate  and  long-term  radiological 
monitoring  function  to  EPA  at  a 
mutually  agreeable  time  after  the  initial 
phases  of  the  emergency  if  the  need  for 


Federal  radiological  assistance 
continues. 

Environmental  Protect foa  Agency. 
EPA  will  assume  the  lead  agency 
responsibility  for  coordinating  the 
intermediate  and  long-term  offsite 
radiation  monitoring  activities  after 
receiving  adequate  assurance  6t>m  the 
Department  of  Energy  and  other  Federal 
agencies  that  they  ivili  commit  the 
requested  resources,  personnel  and 
funds  for  the  duration  of  the  Federal 
response  effort  Once  the  coordination 
responsibilities  are  transierred  ht>m 
DoE  and  EPA.  EPA  will  assume  the  DoE 
role  described  above.  Prior  to  assuming 
coordination  responsibility,  EPA  will 
functioQ  as  one  of  the  other  participating 
agencies. 

Federal  Emergency  Management 
Agency.  FEMA  has  a  major  role  in  all 
situations  involvfng  a  nraltl-agency 
response.  In  addition  to  coord^ating  the 
offsite  (non-technical)  response  undter 
the  FRERP,  FEMA  may  contribdte  to 
FRMAP  by  obtaining 
telecommunications  and  logistical 
support  for  agencies  participating  in 
radiological  monitoring  and  assessment 
as  requested  by  DoE  or  B>A  as  niMAP 
coordinators. 

Other  Participating  Agencies.  Each 
participating  agency  will  carry  out  its 
statutory  responsibilities  and  any  other 
responsibilities  under  the  FRERP,  if  the 
FRERP  is  implemented,  during  the 
course  of  the  radiological  emergency. 
All  radiological  monitoring  and 
assessment  activities  conducted  as  part 
of  the  statutory  responsibilities  will  be 
coordinated  with  the  other  participating 
agencies  through  DoE  and  later.  EPA. 
Each  agency  will  make  its  radiological 
resources  and  capabilities  available  to 
the  Federal  assistance  operations  as 
resources  permit 

2.  Responsibilities  for  Training  and 
Exercises 

To  improve  the  response  capability  of 
^  the  participating  agencies  and  the  State 
and  local  personnel  with  whom  they 
interact,  the  FRMAP  encourages  the 
development  of  training  materials  and 
presentation  of  training  sessions  by  ail 
•  agencies  and  at  all  levels.  Radiological 
emergency  response  training  should  be 
oriented  toward  ensuring  proper 
emergency  actions  at  the  scene  of  a 
radiological  emergency,  informing  the 
publia  -and  effecting  a  prompt  return  to 
normalcy.  In  addition  to  agency 
personnel,  personnel  who  may  be 
trained  include  those  likely  to  be  at  the 
scene  of  the  accident,  such  as  personnel 
of  a  fixed  nuclear  facility,  personnel 
providing  emergency  services,  those 
experts  responding  to  calls  for 
radiological  assistance,  and  local 


authorities  who  need  to  work  with  State 
and  Federal  emergency  radiological 
assistance  persoraieL  Federal  assistance 
in  training  State  and  local  government 
personnel  is  available  through  FEMA 
(under  44  CFR  Part  3S1),  using  the 
technical  expertise  and  resources  of 
other  FRMAP  agencies. 

Exerdaes  of  tine  FRMAP  aspect  of  the 
FREIU*  are  encouraged  among  Federal. 
State,  and  local  agencies.  Exercises  may 
occur  independently  or  in  con)nnct{on 
with  other  exercises,  such  as  State/ 
facility  emergency  plan  exercises  or 
exercises  of  the  FRERP.  Each  agent^ 
should  coordinate  its  training  prtMrams 
and  exercises  throu^  the  Federal 
Radiological  Preparedness  Coordinating 
Committee  (FRPCC)  Subcommittee  on 
Training  and  Exercises  to  avoid 
duplication  and  to  make  its  training 
available  to  other  agender.  Eadi  agency 
is  encouraged  to  furnish  training 
materials  and  training  assistance,  as  its 
resources  permit,  when  requested  to  do 
so  by  other  agencies. 

C.  Types  of  Emergencies 

Three  types  of  emergencies  have  been 
previously  described  in  tlie  FRERP.  Eadt 
type  of  emergency  may  present  different 

types  of  response  problems. 

Fixed  nuclear  facilities,  including 
nuclear  power  reactors,  have  the 
advantages  of  known  locations  and 
existing  site-specific  emergency  plans. 
Classifications  of  incident  severity  have 
been  development  for  many  of  these 
facilities,  and  the  level  of  FRMAP 
response  may  be  guided  by  these 
classifications.  Thie  NRC  has  adopted 
four  classifications  for  incidents  at 
commercial  nuclear  power  plants: 
Notification  of  Unusual  Event;  Alert; 
Site  Area  Emergency;  and  General 
EmergAicy.  DoD  and  DoE  have  chosen 
the  same  four  classifications  for  their 
nuclear  facilities,  although  the  type  of 
possible  incident  would  depend  on  the 
type  of  facility.  In  general,  for  facilities 
using  these  classifications,  offsite 
monitoring  and  assessment  activities 
would  be  expected  only  during  a  Site 
Area  Emergency  or  a  General 
Emergency.  Substantial  offsite 
radiological  problems  would  be 
expected  only  during  or  following  a 
General  Emergency  condition. 
Mobilization  and  activation  could  occur 
under  an  Alert  if  degradation  of  the 
level  of  safety  at  the  facility  or  other 
conditions  (public  concern,  unfavorable 
weather,  lack  of  resources)  warrant  such 
action. 

Response  to  transportation  accidents 
is  more  difficult  to  plan,  as  such 
accidents  may  occur  anywhere,  may 
involve  a  variety  of  radioactive 
materials,  and  may  represent  much  less 


of  a  radiological  hazard  or  serious  threat 
to  the  publia  In  most  cases.  State 
resources  or  a  limited  Federal  response 
will  suffice. 

H.  Operating  Procedures 

1.  NotiHcatioo  and  ActivaUon 

Notification  of  DoE  and  other 
participating  agencies  may  oooar 
throogh  an  alert  to  a  posstt>le  problem  or 
a  request  for  radiological  assistance. 
DoE  will  maintain  national  and  regional 
coordination  offices  as  points  of  acoeas 
to  Federal  radiological  emergency 
assistance  and  reaponae.  Reqoeats  far 
Federal  radiolagical  asaistaaoe  will 
generally  be  (brected  to  the  approphate 
DoE  Radiotogicai  Aaaistance  Re^enal 
Coordinatiiig  Office.  An  exception  to 
this  Is  a  request  from  the  DoD,  which 
will  be  made  thraogfa  the  DoD-DoE  |olnt 
Nuclear  Accident  Coordinating  Center 
(JNACC)  at  iartland  AFB  in 
Albuquerque.  New  Mexico.  Requests 
might  also  go  directly  to  DoE's 
Emergency  Operating  Center  (EOC)  in 
Gemantown.  Maryland. 

Requests  for  radiological  assistance 
may  come  from  other  Federal  agendas. 
State  or  local  governments,  licensees  for 
radioactive  materials,  industries,  or  the 
general  public.  Requests  from  the 
general  public  will  be  referred  to  the 
State  before  any  decision  on  response  Is 
made  to  ensure  there  will  not  be  a 
duplication  of  effort  Althou^ 
activation  of  a  response  under  the 
FRMAP  can  occiv  at  the  request  of  other 
agendes,  authorities,  and  coordinating 
centers,  a  State  request  for  assistance 
will  be  obtained  before  ma^r  offsite 
operations  begin. 

The  DoE  regional  office  may  respond 
by  dispatching  a  Radiological 
Assistance  Program  (RAP)  team,  by 
requesting  assistance  from  a  regional 
office  of  another  participating  agency,  or 
by  referring  the  request  to  an 
appropriate  State  agency  that  can 
provide  prompt  assistance.  Hie  State 
will  be  notified  when  a  RAP  team  is 
being  sent  In  addition,  the  DoE  regional 
office  will  notify  the  Director  of  DoE's 
Emergency  Action  and  Coordination 
Team  (EACT)  through  the  Emergency 
Operating  Center  (EOC)  when  the  DoE 
regional  office  needs  assistance  or  has 
responded  to  a  request  for  assistance. 
EACT  may  choose  to  alert  or  activate 
major  DoE  response  resources.  If  the 
initial  request  comes  directly  to  the 
EOC  its  staff  will  alert  or  dispatch  a 
RAP  team  from  the  appropriate  regional 
office. 

The  DoE  EOC  will  notify,  as 
necessary,  DoC/NOAA.  DoD,  Dol,  EPA. 
FEMA,  HHS,  NRC,  and  USDA  in 
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accordance  with  agreed-upon  FRMAP 
notification  procedures,  to  request  their 
assistance  if  significant  Federal 
involvement  may  be  required.  DoE,  in  its 
role  as  coordinator,  may  choose  to 
contact,  or  may  be  contacted  by.  any  of 
the  participating  agencies,  but  unless 
DoE  is  also  the  CFA,  DoE  will  not  be  the 
primary  source  of  general  information 
about  the  incident 

Notification  of  FRMAP  agencies  may 
be  delayed  or  omitted  if  necessary  to 
avoid  interfering  with  investigations  of 
threats  against  nuclear  facilities  or 
materials.  In  some  cases,  notification 
may  be  made,  but  information  not 
critical  to  the  monitoring  and 
assessment  activities  can  be  restricted 
by  an  ongoing  criminal  investigation. 
Restrictions  on  classified  information 
may  also  prevent  total  disclosure  to 
other  participating  agencies. 

Agencies  responding  under  FRMAP 
will  usually  arrive  in  stages,  with 
advance  teams  preceding  more  fully 
equipped  teams.  Agencies  will 
anticipate  State  needs  to  the  maximum 
extent  possible  and  respond  as  quickly 
as  practical  However,  it  should  be 
recognized  that  the  logistics  of  any 
maior  response  operation  make  the 
expectation  of  an  immediate  response  to 
all  State  requests  unrealistic 

2.  Coordination  at  the  Emergency  Scene 

Doe's  Emergency  Action  and 
Coordination  Team  (EACT)  at 
headquarters  will  designate  an  initial 
Off  Site  Technical  Director  (OSTD)  for 
any  emergency  requiring  more  than  a 
limited  Federal  response.  The  OSTD 
ensures  that  the  DoE  responsibility  for 
coordinating  offsite  monitoring  and 
assessment  is  met.  Upon  arrival  at  the 
scene  of  the  emergency,  the  OSTD  will 
contact  the  State  or  local  agency 
responsible  for  radiological  monitoring, 
and  the  senior  officials  of  the  CFA, 
FEMA,  and  EPA  present  at  the 
emergency  scene. 

The  person  designated  as  OSTD  may 
vary  as  the  nature  and  degree  of 
response  change.  For  example,  the 
OSTD  will  generally  be  the  RAP  team 
captain  during  the  eariy  response.  As 
additional  resources  or  additional  RAP 
teams  arrive,  EACT  may  designate  a 
higher-level  official  from  a  regional 
office  of  an  official  from  DoE 
headquarters  as  OSTD.  DoE  will  notify 
the  appropriate  participating  agencies 
when  these  designations  are  made.  In 
emergencies  where  DoE  is  also  the  CFA 
or  has  onsite  responsibilities  by 
agreement,  the  OSTD  will  coordinate 
the  FRMAP  activities,  reporting  to  the 
CFAO  through  the  designated  DoE  Team 
Leader.  (The  DoE  Team  Leader  is  the 


DoE  official  who  coordinates  the  tot^ 
DoE  response.) 

The  OSTD  is  responsible  for 
establishing  a  Federal  Radiological 
Monitoring  and  Assessment  Center 
(FRMAC)  to  be  used  as  a  coordination 
center  for  Federal  monitoring  efforts. 
This  center  need  not  be  located  near  the 
emergency  site  or  the  Federal  Response 
Center  (FRC)  as  long  as  its  actions  can 
be  coordinated  with  those  centers.  In 
some  instances,  the  FRMAC  location 
may  have  already  been  determined  and 
included  as  part  of  a  Federal  agency, 
State,  or  local  emergency  plan.  When 
the  FRMAC  location  has  not  been 
previously  determined,  a  location  will 
be  selected  after  conferring  with  the 
State.  The  location  of  the  FRMAC  will 
be  reported  to  the  CFA.  FEMA,  and 
State  officials  at  the  scene,  and  DoE 
headquarters  will  inform  the 
headquarters  of  other  appropriate 
participating  agencies.  When  the  FRC 
and  FEMA  and  not  located  together,  the 
OSTD  will  designate  a  liaison  to  the 
FRC  and  FEMA  will  designate  a  liaison 
to  the  FRMAC  to  facilitate  coordination 
between  centers.  Representatives  of  all 
agencies  participating  in  the  FRMAP 
response  should  be  present  in  the 
FRMAC,  if  possible. 

The  DoE  OSTD  will  work  closely  with 
the  EPA  Radiological  Response 
Coordinator  to  facilitate  a  smooth 
transition  of  the  coordination 
responsibility  to  EPA  at  a  mutually 
agreeable  time  and  after  consultation 
with  the  State.  It  is  difficult  to  specify  in 
advance  when  this  transfer  could  occur, 
but  it  woidd  generally  be  expected  to 
take  place  after  the  immediate 
emergency  situation  is  stabilized,  offsite 
releases  of  radioactive  material  have 
ceased,  and  the  offsite  radiological 
conditions  have  been  documented 'and 
their  consequences  have  been  assessed. 
In  the  case  of  an  accident  at  a  nuclear 
power  plant,  for  instance,  the  transfer  of 
responsibility  might  take  place  at  a 
mutually  agreeable  time  after  NRC  has 
determined  the  plant  to  be  in  stable 
condition. 

After  this  transfer,  a  person 
designated  by  EPA's  Office  of  Radiation 
Programs  will  serve  as  the  OSTD  and 
will  assume  the  coordination 
responsibilities  of  the  DoE  OSTD.  Other 
participating  agencies  will  be 
responsible  for  coordinating  their 
monitoring  activities  through  the  EPA 
OSTD  as  long  as  the  FRMAP  response 
continues. 

3.  Public  Information 

Public  information  activities  relative 
to  FRMAP  operations  will  be 
coordinated  in  accordance  with  the 
FRERP.  Each  particiating  agency  is 


responsible  for  preparation  of  press 
releases  about  its  own  response 
activities  in  support  of  FRMAP. 
However,  information  for  the  public 
about  the  results  of  the  Federal 
radiological  monitoring  should  be 
coordinated  through  the  CFA  and 
FEMA.  The  participating  agencies  may 
supply  public  information  personnel  or 
technical  experts  to  assist  the  CFA, 
FEMA,  or  State  in  their  public 
information  efforts. 

Security  considerations  may  restrict 
available  information  when  classified 
nuclear  material  or  facilities  are 
involved.  Information  may  also  be 
temporarily  withheld  from  the  public  in 
emergencies  involving  terrorism  or 
sabotage  to  avoid  interfering  with  an 
ongoing  criminal  investigation. 

When  the  Federal  response  is  limited, 
public  information  may  be  handled 
locally  by  appropriate  Federal  or  local 
officials. 

4.  Congressional  Information 

Responses  to  Congressional  requests 
for  information  will  be  coordinated 
among  the  Federal  agencies  as  provided 
for  in  the  FRERP. 

5.  Reimbursement 

As  stated  in  Section  D,  funding  for  each 
agency's  participation  in  support  of 
FRMAP  is  the  responsibility  of  that 
agency,  unless  other  agreements  are  in 
effect.  This  will  be  the  case  regardless  of 
whether  the  activities  were  initiated  by 
statutory  responsibilities  or  by  the 
request  of  another  agency. 

/.  Supporting  Agreements 

Several  interagency  agreements  have 
been  signed  that  pertain  to  the  offsite 
monitoring  and  assessment  activities 
covered  by  FRMAP.  Authority  for  each 
agency's  role  during  a  radiological 
emergency  is  contained  within  the 
authorities  cited  in  each  agency's 
response  plan  summary  in  the  following 
chapter. 

rv.  Federal  Agency  Interfaces  and 
Response  Plan  Summaries 

To  facilitate  the  coordination  of 
Federal  agency  response  actions,  this 
section  defines  and  summarizes  Federal 
agency  interfaces — those  activities  for 
which  two  or  more  agencies  have 
related  responsibilities.  The  interfaces 
among  Federal  agencies  are  determined 
in  large  part  by  the  nature  and  severity 
of  given  emergencies.  This  section  also 
contains  summaries  of  the  response 
plans  of  the  participating  Federal 
agencies,  which  provide  agency  mission 
statements,  contact  points  for 
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notification,  Federal  interfaces,  plan 
references,  and  sources  of  authority. 

A.  Federal  Agency  Interfaces 

Federal  agency  interfaces  are 
necessary  for  a  coordinated  Federal 
response.  These  interfaces,  describing 
how  various  Federal  agencies  will  work 
together,  are  the  planning  elements  that 
promote  coordination  in  the  Federal 
response.  Some  of  these  interfaces  were 
described  explicitly  in  the  preceding 
sections;  others  are  in  the  individual 
agency  response  plans  and  procedures. 
The  interfaces  are  summarized  and 
catalogued  alphabetically  in  this  section 
to  provide  a  comprehensive  reference 
list  for  participating  agencies  and  other 
o^site  authorities.  This  catalogue  also 
serves  as  a  glossary,  since  only  the  titles 
of  these  interfaces  are  used  in  the 
agency  response  plan  summaries  that 
follow. 

Activation  and  Deployment 
(Procedures) 

FEMA  will  execute  operational 
response  procedures  as  agreed  to  with 
each  potential  CFA  to  ensure  that 
notification,  activation,  and  deployment 
of  Federal  agencies  take  place  in  a 
timely,  efficient,  and  mutually  agreeable 
manner  and  in  accordance  with 
procedures  in  their  agency  plans. 

Advise  on  Transportation  of  and  to 
Emergency  Housing 

HUD  may  consult  with  DoT  for  advice 
on  the  best  means  for  transporting 
dislocated  persons  to  emergency 
housing  or  on  transporting  emergency 
housing  to  dislocated  persons. 

Congressional  Information 

Agency  Congressional  Liaison 
Officers  (CLOs)  will  coordinate 
Congressional  requests  with  the  CFA 
Congressional  Liaison  Officer  at 
headquarters  or  the  FEMA  CLO  who 
will  be  the  Congressional  point  of 
contact  at  the  scene  of  the  emergency. 
The  CFA  Headquarters  CLO  and  FEMA 
CLO  will  keep  in  frequent  contact. 

Coordination  (Liaison) 

Agencies  will  provide  or  exchange 
liaison  representatives,  as  necessary,  to 
assist  in  the  exchange  of  information 
among  agencies. 

Coordination  (Offsite) 

Federal  agencies  providing  offsite 
assistance  to  State  and  local 
government  agencies  will  coordinate 
this  assistance  through  the  SFO 
whenever  Federal  agencies  share  the 
implementation  of  certain 
responsibilities  or  when  their  activities 


may  impinge  on  the  actions  of  other 
agencies. 

Coordination  (Onsite/Offsite) 

The  SFO  and  the  CFAO  will  work 
together  directly  and  through  their 
representatives  at  the  scene,  whether 
co-located  or  located  at  separate 
response  centers,  to  coordinate  the 
response  efforts  of  the  Federal  agencies 
offsite  with  the  response  efforts  of  the 
CFA  and  owner  or  operator  onsite. 

Designation  of  Agency  Lead  Official 

Each  agency  will  exchange  with 
FEMA  appropriate  information  about  its 
designated  lead  official  and  personnel  at 
the  scene,  if  any. 

Emergency  Shelter  Availability 

HUD  and  HHS  will  coordinate  their 
assistance  to  State  and  local 
government  officials  in  providing 
emergency  shelter  for  relocated  persons. 

Federal  Lands 

The  CFA  and  FEMA  will  coordinate 
with  any  affected  Federal  land 
management  agencies  (Dol,  USDA,  DoD, 
TVA)  about  response  activities  to 
ensure  that  they  are  consistent  with 
governing  Federal  statutes. 

Federal  Response  Center 

Upon  notification  by  FEMA  of  the 
location  and  establishment  of  the 
Federal  Response  Center,  each  Federal 
agency  with  representatives  at  the  scene 
of  the  emergency  will  prqvide 
representation  to  the  Center  if  possible, 

FRMAP  (Coordination  Witii  FRERP) 

DoE  or  EPA  will  coordinate  FRMAP 
monitoring  and  assessment  activities 
with  other  Federal  offsite  assistance 
being  provided  to  the  State  through  the 
SFO. 

FRMAP  (Liaison) 

Upon  arrival  at  the  scene,  the  DoE 
Offsite  Technical  Director  (OSTD)  will 
establish  liaison  with  State  and  local 
officials,  the  CFA.  FEMA,  and  EPA. 

FRMAP  (Monitoring  Results) 

DoE  will  coordinate  Federal 
monitoring  activities  for  the  CFA  and  in 
support  of  the  State  during  the  initial 
stages  of  the  emergency.  The  CFA,  other 
Federal  agencies,  and  the  State  will 
work  with  DoE  to  develop  a 
comprehensive  assessment  of  the  offsite 
radiological  monitoring  data.  Xhe  results 
of  the  assessment  will  be  provided  to 
the  CFA  and  the  State  for  further 
evaluation  and  distribution. 


FRMAP  (Notification) 

DoE  will  notify  Federal  agencies  that 
have  FRMAP  responsibilities  hi 
accordance  with  agreed-upon 
notiHcation  procedures. 

FRMAP  (Resources) 

In  making  their  resources  available  to 
support  the  FRMAP,  all  participating 
Federal  agencies  will  coordinate  their 
activities  with  DoE.  When  EPA  has 
assumed  the  coordination 
responsbilities  from  DoE,  participating 
Federal  agencies  will  coordinate  their 
activities  with  EPA. 

FRMAP  (Transition) 

After  the  emergency  phase  of  the 
response,  DoE  will  transfer  FRMAP 
coordination  responsibilities  to  EPA  at  a 
mutually  agreeable  time. 

Food/Feed  Availability 

USDA  and  HHS  will  coordinate  their 
assistance  to  State  and  local  • '  ••    ' 

government  officials  to  ensure  thie' '  '  -• " 
availability  of  food  and  feed  during 
emergencies. 

Food/Feed  Safety  Recommendations 

HHS  and  USDA,  in  coordination  with 
the  CFA,  will  jointly  develop 
recommendations  concerning  the  safety 
of  food  and  animal  feed. 

Impact  Assessment  (Agriculture) 

USDA  will  coordinate  with  HHS  and 
EPA  to  assist  State  and  local  officials, 
as  requested,  in  the  disposition  of 
contaminated  livestock  and  poultry. 

Impact  Assessment  (Health)  jrAi^.-. 

HHS  will  assist  the  CFA,  FEMA,  EPA. 
DoE  as  FRMAP  coordinator,  and,  if 
requested,  the  State  in  assessing  the 
impact  of  the  radiological  emergency  on 
the  health  of  persons  in'the  affected 
area. 

Indian  Tribes 

Dol  (tribal  government  and  trust 
resources  issues)  and  HHS  (health  and 
safety  issues)  are  available  to  assist  the 
CFA  and  FEMA  in  consulting  and 
coordinating  with  Federally  recognized 
Indian  tribes  about  incidents,  responses, 
and  protective  measures  affecting  them. 

Information  Exchange 

FEMA  will  establish  a  mechanism  to 
facilitate  the  timely  exchange  of 
information  among  responding  Federal 
agencies. 

Information  Requirements 

CFA,  DoE/EPA,  and  FEMA  will 
satisfy  the  mutually  agreed-upon 
information  requirements  specified  by 
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each  participating  Federal  agency  during 
the  planning  process. 

International  Cooperation  (CFA) 

The  CFA,  in  consultation  with  FEMA, 
the  Department  of  State,  and  other 
Federal  agencies  as  appropriate,  wrill 
cooperate  with  government  counterparts 
in  Canada  and  Mexico  as  agreed  to  in 
already  established  protocols  in 
responding  to  radiological  emergendes 
occurring  near  U.S.  borders.  The  CFA 
will  also  provide  appropriate  and  timely 
information  directly  to  its  counterparts 
in  Mexico  and  Canada  at  the  time  of 
emergency. 

International  Cooperation  (FEMA) 

FEMA  will  work  with  the  Department 
of  State  and  other  Federal  agencies  at 
the  time  of  an  emergency  to  ensure  that 
affected  or  potentially  affected  countries 
are  kept  fully  informed. 

Logistical  Support  for  Federal  Agencies 

FEMA  will  assist  in  obtaining 
resources  needed  by  the  CFA  and  other 
Federal  agencies  at  the  emergency 
scene. 

Marine  Fishery  Product  Safety 

The  Department  of  Commerce  will 
provide  support  to  HHS/FDA  at  its 
request  on  matters  of  fishery  product 
safety  (marine  areas  only). 

Monitoring  Resources  (EPA) 

EPA  will  provide  resources  to  assist 
DoE  in  monitoring  radioactivity  levels  in 
the  environment  during  the  emergency 
phase  of  the  incident  and.  during  the 
intermediate  and  long-tenn  phase,  will 
coordinate  Federal  radiological 
monitoring  and  the  evaluation  of  actual 
environmental  impact. 

Notification  (CFA) 

The  CFA.  after  receiving  notification 
of  the  emergency,  will  notify  FEMA  and 
other  Federal  agencies  in  accordance 
with  the  CFA's  notification  procedures. 
This  notification  will  include  a 
description  of  the  CFA's  response  statiis 
and  current  activities,  a  general 
assessment  of  the  emergency,  and  any 
other  information  available. 

Notification  (FEMA) 

FEMA  will  notify  Federal  agencies  of 
the  emergency  situation  and  supply 
them  with  all  relevant  information 

available. 

Other  Protective  Measures  and  Re-entry 
Recommendations  (RERs) 
(Development) 

The  CFA  will  consult  as  appropriate 
with  FEMA,  DoE.  EPA,  HHS,  USDA.  and 
other  Federal  agencies  in  devekqiing 


advice  for  the  State  regarding  other 
protective  measures  and  re-entry 
recommendations  for  the  public. 

Other  Protective  Measures  and  Re-entry 
Recommendations  (RERs)  (Presentation) 

The  CFA.  in  conjunction  with  FEMA 
and  other  appropriate  Federal  agencies, 
will  present  a  coordinated  Federal 
position  on  other  protective  measures 
and  re-entry  recommendatims  for  the 
public  to  the  State  or  other  appropriate 
offsite  authorities. 

Protective  Action  Recommendations 
(Devel(^MDent) 

Unless  the  public  health  and  safety 
are  in  imminent  peril,  the  CFA  will 
consult  as  appropriate  with  FEMA, 
HHS.  EPA,  USDA,  DoE,  and  other 
Federal  agencies  in  preparing  a 
coordinated  Federal  position  on 
protective  action  recommendations, 
taking  into  consideration  appropriate 
Federal  and  State  Protective  Action 
Guides  when  such  recommendations  are 
necessary. 

Protective  Action  Recommendations 
(Presentation) 

Unless  the  public  health  and  safety 
are  in  imminent  peril  the  CFA.  in 
conjunction  with  FEMA,  will  present  an 
evaluation  of  protective  action 
recommendations  (PARs)  to  the  State  or 
other  appropriate  offsite  authority,  as 
requested. 

Protective  Action  and  Re-entry 
Recommendations  Dissemination  (CFA) 

The  CFA  will  inform  DoE  or  EPA,  as 
coordinators  of  Federal  offsite 
radiological  monitoring,  of  protective 
action  and  re-entry  and  other  protective 
measures  recommendations  made  to  the 
State,  and  of  any  decisions  or  actions 
taken  by  the  State  based  on  those 
recommendations. 

Protective  Action  and  Re-entry 
Recommendations  Dissemination 
(FEMA) 

FEMA  shall  inform  Federal  agencies 
at  the  national  level  and  at  the  Federal 
Response  Center  of  protective  action 
and  re-entry  recommendations  made  to 
the  State  and  of  any  decisions  or  actions 
taken  by  the  State  based  on  those 
recommendations. 

Protective  Action  Implementation 
(Food) 

USDA,  in  coordination  with  HHS,  will 
assist  State  and  local  officials  in  the 
implementation  of  protective  measure  to 
minimize  radiation  exposure  to  the 
public  through  food  ingestion,  and  will 
inform  FEMA  of  such  assistance. 


Public  Information  Releases  from 
Headquarters 

Federal  agencies'  headquarters  HOe 
will  either  channel  media  information 
requests  to  the  CFA's  PIO  at  the  CFA 
headquarters  or  coordinate  their 
intended  public  information  releases 
through  him/her  prior  to  release. 

Public  Information  Releases  from  the  JIG 

Federal  agencies'  PlOs  will  work 
together  to  promote  the  coordinated 
release  of  public  information  through  the 

lie. 

Radiation  Victim  Care  advice 

DoE  will  provide  HHS  and  other 
Federal,  State,  and  local  agencies  with 
advice  and  medical  resources  to  the 
extent  available  to  assist  in  the  handling 
and  care  of  radiation  accident  victims  if 
requested. 

Recovery  Planning 

Prior  to  the  Deactivation  of  the 
Federal  response,  FEMA  will  coordinate 
Federal  assistance  to  the  State,  at 
requested,  in  planning  for  offsite 
recovery. 

Status  Updates 

Agencies  at  the  scene  of  the 
emergency  prior  to  the  arrival  of  the 
CFA,  FEMA,  and  DoE  will  provide  a 
status  update  on  their  activities  when 
each  of  these  agencies  arrives  at  the 
scene  of  the  emergency.  Subsequent 
agency  status  updates  will  be  provided 
to  the  CFA.  FEMA,  and  DoE  on  a 
recurring  basis  as  requested  and  to  EPA 
upon  transfer  of  the  FRMAP 
coordination  responsibility  from  DoB. 

Water  Projects 

Federal  water  resources  project  * 
managers  (DoD,  Dol,  TV  A)  will 
coordinate  the  operation  of  their 
projects  with  the  appropriate  agencies 
to  ensiue  protection  of  mimidpal  (EPA) 
and  agricultural  (USDA)  water  supplies 
and  fish  and  wildlife  (DoC.  Dol)  during 
radiological  emergencies. 

DoC  and  DoD  will  provide  weather 
support  capabilities  for  radiological 
emergencies,  backing  up  one  another 
when  required,  and  may  call  on 
additional  support  from  other  agendas, 
as  necessary. 

White  House  Information 

The  CFA  will  notify  the  White  House 
of  the  inddent.  After  the  initial  report 
the  CFA  will  prepare  the  section  of 
FEMA's  White  House  reports  dealing 
with  onsite  conditions  and  their  actual 
or  potential  offsite  impacts.  Based  on 
information  provided  by  the  SFO  and 
the  other  Federal  agencies.  FEMA  will 
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provide  periodic  executive  summaries  to 
the  President  and  advise  the  White 
House  daily  of  the  overall  Federal 
response. 

White  House  Responses 

All  responses  to  the  White  House  will 
be  coordinated  with  FEMA.  The  agency 
receiving  the  inquiry  will  have  lead 
responsibility  for  preparing  and 
transmitting  the  response. 

B.  Summaries  of  Federal  Agency 
Response  Plans 

This  section  provides  summaries  of 
the  response  plans  prepared  by 
participating  Federal  agencies: 
Department  of  Commerce  (DoC) 
Department  of  Defense  (DoD) 
Department  of  Energy  (DoE).  CFA  and 

FRMAP 
Department  of  Health  and  Human 
-    Services  (HHS) 
Department  of  Housing  and  Urban 

Development  (HUD) 
Department  of  the  Interior  (Do!) 


Department  of  Transportation  (DoT) 
Environmental  Protection  Agency  (EPA) 
Federal  Emergency  Management 

Agency  (FEMA) 
National  Communications  System  (NCS) 
Nuclear  Regulatory  Commission  (NRC) 
US.  Department  of  Agriculture  (USDA) 

Each  summary  provides  a  mission 
statement,  the  agency  contact  point  for 
ndtification.  Federal  agency  interfaces, 
assistance  responsibilities  to  Federal, 
State,  and  local  governments,  agency 
response  plan  and  procedure  references, 
and  sources  of  agency  authority.  For 
ease  of  updating,  emergency  telephone 
and  facsimile  numbers  are  provided  in 
Appendix  C. 

Department  of  Commerce  Response 
Plan  Summary 

1.  Summary  of  Response  Mission 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
the  primary  agent  within  the  Department 
of  Commerce  responsible  for  providing 
assistance  to  the  Federal,  State,  and 


local  organizations  responding  to  a 
radiological  emergency.  NOAA's 
responsibiUties  include:  Acquiring 
weather  data  and  providing  weather 
forecasts  in  connection  with  the 
emergency,  disseminating  weather  and 
emergency  information;  and  ensuring 
that  marine  fishery  products  available  to 
the  public  are  not  contaminated. 

2.  Point  of  Notification  at  DoC 
Headquarters 

Contact  Person's  Title:  Chief,  Applied 
Services  Branch. 

Contact  Person's  Organization: 
National  Weather  Service 
Headquarters. 

Alternate  Emergency  Point  of  Contact: 
NOAA/NWS  Communications  Branch. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  DoC's  interfaces 
with  other  Federal  departments  and 
agencies  in  responding  to  a  radiological 
emergency. 


Department  of  Commerce  Federal  Agency  Interfaces 


Mwface  dMCftption 


Status  updatm.  intonnatton  requlramentt,  and  public  Morma- 
tnn  reteaMs  from  JoM  Infonnation  Canlar  giC). 

Federal  reaponse  center __ _ „ 

Recovery  planning 

PutXK  ntormabon  from  haadquartars,  and  oonoraaaional  intar- 
mabon. 

NoWicalkin. 


Fishery  Product  SaMy „ 

Inlormation  exchange,   logistical  support  tor  other   Federal 

agencies,  coordination  (olfsile).  and  designation  of  agency 

leadoWcial. 

Water  proieds . 

Weather  support _„ 

FRMAP  (notification) Z 

FRMAP  (resources) 

Wtiile  Houae  responses 


Agandea 


OoO  (CFA).  OoE  (CFA).  NRC  (CFA).  FEMA„ 
FEMA 


FBMA _ 

DoO  (CFA).  OoE  (CFA).  NRC  (CFA)  during  amargancy  phaaa: 
FEMA  during  recovery  phase. 

FEMA  NRC _ 

HHS/FOA „_ 

FEMA. _.„ 


OoO  (Army  Corps  o(  Engineers),  (M,  USDA.. 

DoD 

OoE 


OoE.  EPA.. 
FEMA 


Responsible  DoC  orgmizabon 


NOAA. 

NOAA 

NOAA/National  Marine  Fohenes  Service  (NMFS) 

NOAA. 


NOAA/I^ational  Weather  Service  (NWS). 
NMF& 


NOAA 


HOAA/NUFS. 

NWS. 

NWS. 

NWS. 

NOAA 


4.  Responsibilities  for  Assistance  to 
Federal.  State,  and  Local  Governments 

•  Prepare  and  disseminate  forecasts 
and  warnings  for  sever  weather  such  as 
hurricanes,  tornadoes,  severe 
thunderstorms,  floods,  extreme  winter 
weather,  and  tsunamis  to  local  officials 
and  the  general  public. 

•  Broadcast,  watches  and  warnings  of 
natural  disasters  prepared  by  NOAA. 
and  radiological  emergency  warnings 
approved  by  the  States,  over  NOAA 
Weather  Radio  and  other  NOAA 
dissemination  systems. 

•  Provide  to  the  CFA.  DoE.  and  the 
State,  current  and  forecast 
meteorological  information  about  wind 
speed  and  direction,  low  level  stability, 
precipitation,  and  other  meteorological 
and  hydrological  factors  affecting  the 
transport  or  dispersion  of  radioactive 
materials  (gaseous,  liquid,  particulate). 


•  Provide  support  to  HHS/FDA  at  its 
request,  through  the  National  Marine 
Fisheries  Service  (NMFS),  in  order  to 
avoid  human  consumption  of 
contaminated  commercial  Hshery 
products.  (Marine  areas  only.) 

5.  DoC  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  National  Plan  for  Radiological 
Emergencies  at  Commercial  Nuclear 
Power  Plants.  Federal  Coordinator  for 
Meteorological  Services  and  Supporting 
Research.  National  Oceanic  and 
Atmospheric  Administration.  November 
1982. 

6.  DoC  Specific  Authorities 

•  Department  of  Commerce 
Organization  Order  25-5B.  as  amended 
August  18. 1980. 


Department  of  Defense  Response  Plan 
Summary 

1.  Summary  of  Response  Mission 

a.  The  Department  of  Defense  is 
charged  with  the  safe  handling,  storage, 
maintenance,  assembly,  and 
transportation  of  nuclear  weapons, 
nuclear  weapon  components,  and  other 
radioactive  material  in  DoD  custody, 
and  with  the  safe  operation  of  DoD 
nuclear  facilities.  Inherent  in  this 
responsibility  is  the  requirement  to 
protect  life  and  property  from  any  health 
or  safety  hazards  that  could  ensue  from 
an  accident  or  significant  incident 
associated  with  these  materials  or 
activities.  To  fulfill  these 
responsibilities,  the  DoD  has  issued 
plans  and  policy  guidance  requiring  the 
development  of  a  well-trained  and 
equipped  nuclear  accident  response 
organization.  It  should  be  noted  that  in 
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order  to  protect  national  security 
information,  policy  guidance  prohibits 
public  release  of  information  that 
identifier  storage  locations  of  nuclear 
materials,  schedules  of  transportation  of 
nuclear  materials,  or  the  schedules  of 
nuclear-powered  vessels.  For  a  non-DoD 
radiological  emergency,  the  DoD  will 
support  the  CFA  and  FEMA  within  the 
constraints  of  national  security,  as 
approved  by  DoD  policy  or  OSD. 

b.  For  DoD  radiological  emergencies, 
the  responsibility  for  onsite  Command 
and  Control  at  the  scene  of  a  nuclear 
accident  or  significant  incident  is 
assigned  to: 

(1)  The  Service  or  Agency  in  charge  of 
a  OoD  installation,  DoE  facility,  naval 


ship,  or  assigned  geographic  area  where 
the  accident  or  incident  occurs. 

(2)  The  Service  or  Agency  having 
custody  of  the  material  at  the  time  of  the 
accident  or  significant  incident  if  the 
accident  occurs  beyond  the  boundaries 
of  a  DoD  installation,  DoE  facility,  naval 
ship,  or  geographic  area. 

c.  The  National  Military  Conunand 
Center  (NMCC)  is  responsible  for  initial 
national-level  command  and  control  and 
response  of  DoD  resources  and 
personnel  until  conditions  have 
stabilized.  Command  and  Control  will 
be  transferred  to  the  responsible  Service 
Operations  Center,  as  Directed  by  the 
Secretary  of  Defense  or  his  authorized 
representative.  The  NMCC  will  continue 


to  provide  information  and  support  as 
required. 

2.  Point  of  Notification  at  DoD 

Contact  Person's  Title:  Deputy 
Director  of  Opo-ations  (DDO). 

Contact  Person's  Organization: 
National  Mihtary  Command  Center, 
Organization  of  the  Joint  Chiefs  of  Staff. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  DoD's  interfaces 
with  other  Federal  departments  and 
agencies  in  responding  to  a  radiological 
emergency. 


Department  of  Defense  Federal  Agency  Interfaces 


NoMcalian  (CFAJ 

Acdvaton  mti  iin]tu>iii»<  ^voOTdtMa).. 
S<a««i«dMM 


Fedsral  UndL. 


FR»«AP  (noMicalion) 

FRMAP  (coontnaiion  aiti  FRERP) . 
FRMAP  (laaan) 


ReojwefY  pJwwiinQ 

tntamalioii  «JHh«iig«.  puMc  lntwtiuilloii  reteases  I 
JIG.  puMc  ntormatun  rateases  Irom  headquaitorv 

PAR  (devetopmenq 

PAR  (presentalion) 

RER  (devetopmanl) 

RER  (presentation) 


PAR  and  RER  ckssemmMion  (CFA)_ 

Congressional  ntonnalion ._._ 

Logsdcal  support  tor  ttw  CFA_ 


Lo^sJical  support  for  Federal  agermes 

Coonination  (ortsite/oHsile) 

Designation  ok  agency  lead  oHicM 

Federal  resporise  oemar 

Water  protects 

WMe  House  niormation.  White  House  responses.. 


DoE.  FEMA 

F3iM. 

WMe  HDUM  «uiiiiiM''waii^' EPiiiL~i^^  HKS.  Oa&° 

NHC.  DoJ. 

DoE.  Dd,  USOA. 

EPA.  HHS.  USOA.  DoC  DoE 

DoE 

FEMA,  DoE -. 

Ooi,  MM8.— T  111 ■111,., I..— ni.ii 

FEMA „..._ 

OoE   (CFA).   NRC  (CFA)  during  emergency  purnm,   FEMA 

during  recovery  ptmmt. 

FEMA.  EPA.  HHS.  USOA.  DoE  (FRMAP).  EPA  (FRMAP) 

FEMA 

FEMA.  EPA.  HHS.  USOA 

FEMA 

DoE  (FRMAP).  EPA  (FRMAP) 

FEMA,  OoE  (CFA).  NRC 

FEMA 

FEMA : 

FEMA 

FEMA. 

FEMA. , 

Dol ■ 

FEMA. 


ObO 


NMCX. 
NMCC 

NMCC 
NMOa 

Servtae  Operations  CerHsr,  08C. 
NMCC,  OSO  or  service  public  attairs. 

NMCC. 

Service  Operaiiora  Center.  DSC. 

SerMOS  OpsrMons  Center.  OSC 

Service  Operations  Canter.  OSC. 

OSO  or  service  pubkc  attairs.  congressional  liaison 

NMCC  or  Service  Operations  Center. 

Santos  Opsialions  Center.  OSC. 

Servtos  OpsraSona  Cemer,  OSC. 

NMCC  (imially).  Service  Operations  Chanter  (subeequsnQ. 

Aimy  Corps  ol  Engineers. 
OSO. 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

a.  The  DoD  has  the  responsibility  to 
assist  Federal,  State  and  local 
authorities  in  the  event  of  a  DoD 
radiological  emergency.  An  on-scene 
commander  will  be  assigned  and  will 
assist  the  offsite  response,  in 
coordination  with  FEMA,  to  ensure  the 
public  is  protected. 

The  State  Governor  is  responsible  for 
the  health,  safety  and  welfare  of 
individuals  within  the  territorial  limits 
of  the  State  during  periods  of  emergency 
or  crisis  and  may  be  expected  to  direct 
measures  that  must  be  taken  to  satisfy 
that  responsibility.  The  DoD  shall  assess 
the  nature  and  extent  of  the  radiological 
emergency  and  the  potential  offsite 
effects  on  the  public  health  and  safety 
and.  in  coordination  with  FEMA,  advise 
the  State  and  local  agencies  of 
appropriate  response  measures. 

Offsite  authority  and  responsibility  at 
a  nuclear  accident  rest  with  State  and 


local  officials.  It  is  important  to 
recognize  that  for  nuclear  weapons  or 
weapon  component  accidents,  land  may 
be  temporarily  placed  under  effective 
Federal  control  by  the  establishment  of 
a  National  Defense  Area  (NDA)  or 
National  Security  Area  (NSA)  to  protect 
U.S.  government  classified  materials. 
These  lands  will  revert  back  to  State 
control  upon  disestablishment  of  the 
NDA  or  NSA 

b.  The  DoD  will  provide  assistance  to 
Federal,  State  and  local  governments  in 
the  event  of  a  non-DoD  radiological 
emergency  in  accordance  with  DoD 
policy  or  as  approved  by  OSD  subject  to 
essential  operational  requirements. 
Assistance  in  the  form  of  manpower, 
logistics  and  telecommunications, 
including  airlift  services  may  be 
provided,  when  available,  upon  the 
request  of  the  CFA  or  FEMA.  Requests 
for  assistance  must  be  directed  to  the 
NMCC  or  through  channels  estabUshed 
by  prior  agreements. 


5.  DoD  Response  Plan  and  Procedures 
References 

Agency  Response  Plan 

1.  Nuclear  Weapon  Accident 
Response  Procedures  (NARPJ  Manual — 
January  1964. 

2.  DoD  Instruction  5100.52 
Radiological  Assistance  in  the  Event  of 
Accident  Involving  Radiological 
Materials — 10  March  1981. 

3.  DoD  DirecHve  5230.18  Nuclear 
Accident  and  Incident  Public  Affairs 
Guidance — 7  February  1983. 

4.  DoD  Directive  3025.1  Use  of 
Military  Resources  During  Peacetime 
Civil  Emergencies  Within  the  United 
States,  its  Territories  and  Possessions — 
23  May  1980. 

6.  DoD  Specific  Authorities 

•  The  Atomic  Energy  Act  of  1054,  as 
amended. 

•  Pub.  L  97-351  "Convention  on  the 
Physical  Protection  of  Nuclear  Material 
Implementation  Act  of  1982". 
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Department  of  Energy  Response  Plan 
Summary  (CFA) 

1.  Summary  of  Response  Mission 

The  Department  of  Energy  owns  and 
operates  a  variety  of  fixed  nuclear 
facilities  and  activities  throughout  the 
United  States.  Most  of  these  faciliOes 
are  located  on  large,  government-owned 
reservations,  and  are  operated  by 
extensive  technical  staffs  under  the 
direction  of  DoE.  Subfect  to  review  and 
concurrence  by  DoE  iieadquarters,  DoE 
ofTicials  at  these  fleld  facilities  are 
responsible  for  the  preparation  «f 
emei^ncy  plans  and  procedures  for  all 
nuclear  activities  under  their 
furisdiction.  DoE  field  officials  have  the 
authority  to  initiate  immediate 
emeigency  response  procedures,  direct 


emergency  shutdown  operations,  or 
place  in  safe  condition  the  nuclear 
facilities  and  activities  under  their 
cognizance.  DoE  is  the  Cognizant 
Federal  Agency  (CFA)  lor  nuclear 
activities  under  iU  luiiadiction.  Ail  field 
emergency  activities  are  coordinated 
with  appropriate  headquarters  officials, 
including  the  Director.  Emergency 
Action  and  Coordination  Team  (EACT). 

DoE  field  officials  are  also  required  to 
assist  State  and  local  authorities,  within 
the  constraints  of  national  security  and 
incoordination  witfiPEMA,  hi  the 
preparation  of  those  portions  of  their 
radiological  emeigency  plans  related  to 
DoE  nuclear  facilities. 

As  part  of  its  preparedness  activities, 
DoE  maintains  extensive,  field-based 
radiological  emergency  response 


resources  for  deployment  under  the 
FRMAP. 

Z  Point  of  NotiflcaUon  at  DoE 
Headquarters 

Contact  Parson's  Title  Emergency 
Coonfinator. 

Contact  Person's  Office:  DoE 
Emergency  Operations  Center  (EOC). 

Contact  Person's  Emeigency  Location: 
DOE  EOC. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  the  DoE's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency  at  a  DoE  facility: 


Department  of  ENEttov  Feoerm.  Aoatcv  iNTEnFACES 


tCFAJ.. 


Slatua 


(PlroeadufMt-. 


FIMMP  (TMOWOM) 


PMandflEa 


RER 
RER 


<CFA>.. 


WMe  House  Morma«ofV  WNto  House 


I  l."*^  iW^#.  %^W^  PIPVw... 

»:ema 


Ooa  OoO  NRC  EPA.  rOtK  HNS.  NUa  Ori.  MCS.  0»T. 


USOA. 

OoO.  Oot.  OSOA 

NRC  EPA  Ooa  OoO.  Dal- 

MHS,  »:*^ ,  I  ,.   .  ,,..,.. 

Oal.HHS- 


_  EACT. 

EflMtgancr  adton  and  CMf«nMion  mm  ICACT).  MS 


OoC  OoO.  NRC  B»A  FEMA.  MMa  MUO.  Ool.  NCS.  0»T. 


FEUA 


USOA 
rOoO  ICFAI.   NRC  (CFA»  Ming 

during  racovwy  ptwM. 
DoC,  OoO.  NRC.  EPA.  FEMA.  HMS.  HOD.  Ool.  NCSi  OoT. 

USOA. 

PEMA,  NRC  EPA,  NHSh  iiflfta 

Doe  (FRMAPJ.  EPA  |FRMAPJ__:_____: 


FEMA.. 


FEMA.  EPA.  HHS.  USOA.. 
FEMA 


FEItA.. 


OiE 


EACT.iaU 


CACT.fisU. 
EACT.Md. 
FMLEACT. 
FiM.EACT. 
EACT.Md. 


KACr. 

lal  and  puMc  attan  (ASCP)  or 
ASCP. 


>»lwgaidi<wiaa 


Ftotd;EACT. 

Ft9td,EACT. 


FMA 


At  deeignatod. 


EACT. 


I 

4.  Responsibilities  for  Assistanoe  to 
Federal,  State,  and  Local  Governments 

•  Assess  the  nature  and  extent  of  the 
radiological  emergency  and  its  potential 
offsite  effects  on  public  health  and 
safety.  Advise  the  State  and  local 
agencies  based  on  this  assessment 

•  Develop  Federal  recommendations 
on  protective  actions  for  State  and  local 
governments  that  consider,  as 
appropriate,  all  substantive  views  of 
other  Federal  ageneies.  Whenever 
possible,  coordinate  presentation  of 
protective  action  reconunendations  with 
FEMA  prior  to  or  during  their 
presentation  to  appropriate  State  and 
local  officials  (the  State  Governor  or 
designee),  except  in  situations  of 
imminent  peril  to  the  public  health  and 
safely  where  the  DoE  may  be  required 
to  maice  independent  contact  with  State 
and  local  officials. 

•  Provide  for  the  release  of  public 
information  concerning  the  radiological 


emergency,  except  for  the  release  of 
information  classified  for  national 
security  purposes.  Coordinate  such 
releases  to  the  extent  possible  with  the 
Senior  FEMA  Official,  other  Federal 
agencies,  and  the  State  to  provide 
consistent  and  accurate  information  to 
the  pubUc  by  the  most  expeditious 
means.- 

5.  DoE  Response  Plan  and  Procedure 
References 

•  Emergency  Planning,  Preparedness, 
and  Response  far  Operations.  Order 
DoE  5500.2,  August  1981. 

•  Reactor  and  Nonreactor  Facility 
Emergency  Planning  Preparedness,  and 
Response  Program  for  Department  of 
Eneigy  Operations.  Order  DoE  SSOOO, 
August  1981. 

•  Public  Affairs  Policy  and  Planning 
Requirements  for  Emergencies,  Order 
DoE  5500.4.  August  1981. 


•  Response  to  Accidents  and 
Significant  Incidents  involving  Nuclear 
Weapons.  Order  DoE  5530J,  January 
1983. 

6.  DoE  Specific  A  uthorilies 

•  Atomic  Engt^  Act  of  1954  a» 
amended. 

•  Energy  Reorganization  Act  of  1874. 

•  Department  of  Energy  Organization 
Act  of  1977. 

•  Nuclear  Waste  Policy  Act  of  1982 
(Public  Law  97-425). 

Department  of  Eoorgy  Response  Plan 
Summary  (FKMAP) 

1.  Summary  of  Response  Mission 

Independent  of  its  responsibilities  as 
a  CFA,  the  Department  of  Energy  (DoE)  , 
maintains  and  implements,  during  the 
initial  phase  of  a  radiological 
emergency,  the  Federal  Radiological 
Monitoring  and  Assessment  Plan 
(FRMAP).  Under  FRMAP  DoE  provides 
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and  coordinales  Federal  offsile 
radiological  monitoring  and  assessment 
support  to  the  CFA  and  to  the  State  and 
local  governments.  DoE^s  support  is 
augmented  by  several  other  Federal 
agencies  including  FEMA.  NRC,  EPA, 
HHS.  USDA.  DoC.  DoD,  and  Dol.  The 
FRMAP  establishes  the  framework  for 
coordinating  the  monitoring  and 
assessment  activities  of  the  Federal 
agencies. 


2.  Point  of  Notification  at  DoE 
Headquarters 

Contact  Person's  Title:  Duty  OfTicer. 

Contact  Person's  Organization: 
Emergency  Action  and  Coordination 
Team. 

Contact  Person's  Emergency  Location: 
Emergency  Operations  Center. 


3.  Federal  Departnwnt  or  Agency 
Interfaces 

Listed  below  are  the  Doe's  interfaces 
with  other  Federal  agencies  and 
departments  in  responding  to  a 
radiological  emergency.  Doe's 
Radiological  Control  Division  is  largely 
responsible  for  coordinating  Doe's 
reponse  effort  within  DoE  and  among 
the  Federal  agencies. 


Department  of  Energy  Federal  Agency  Interfaces 
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EPA,  HHS.  OSOA.  DoC  DoT.  Dot.  OoO  |CFA».  NRC  «CFA». 

00E4CFA). 
EPA.  HHS.  USOA.  DdC  Dot.  DoO  (CFAJ.  NRC  «CFA|.  OoE 

(CFA).  FEMA 

EPA,  FEMA,  NRC  DoO.  OoE.  (CFA),  EPA 

NRC  (CFA),  DoO  (CFA).  OoE  (CFA).  EPA 

EPA 

FEMA_ 


OoO  (CFA).  NRC  (CFA)  during  amaigancy  j4mm~! 

FEMA  during  reoowery  phaa* _ _ 

FEMA.  NRC  (CFA).  DoO  (CFAl  DoE  (CFA).  EPA- 

NRC  (CFA).  OeO  (CFA).  OoE  (CFA) 

HHS 


FEMA-.- 
FEMA.-. 
FEMA- 


FEMA.- 
FEMA_.. 


Raiporia<)la  DoE  Of^BritaMhin 


Radiological  aavManoe 
Emergency  acHon  and 


RAP  team/ofleil*  technical  dbector 


RAPleam/OSTO 

RAP  MamyoSTD. 

EACT,  RAP  lewt/06T0 

As  dsHgnaled. 

RAP  le«n/OSTD. 

EACT. 

»aaielanl  Secretary  tor 

puMc  allairs. 
RAP  laamyOSTD. 
Radlotogical     emergency 


(RAP)I 

•earn  (EACT). 
IOSTO). 


(REAC/TSV 
RAP  le«n/OSTD. 
RAP  leam/OSTD.  EACT. 
EACT. 

RAP  leam/OSTO. 
EACT. 


lnlergoi»aii»iieii<bl. 
aaiiilance     eenler/lMMng 


4.  Responsibilities  for  Assistance  to 
Federal.  State,  and  Local  Governments 

•  Coordinate  the  offsite  radiological 
monitoring,  assessment,  evaluation,  and 
reporting  of  all  Federal  agencies  during 
the  initial  phases  of  an  incident,  and 
maintain  liaison  with  State  and  local 
agencies  with  similar  responsibilities. 

•  Maintain  a  common  set  of  offsite 
radiological  monitoring  data,  and 
provide  it  with  interpretation  to  the  CFA 
and  to  appropriate  State  and  local 
agencies  requiring  direct  knowledge  of 
radiological  conditions. 

•  Provide  HHS  and  other  Federal, 
State,  and  local  agencies  with  technical 
and  medical  advice  concerning 
treatment  of  radiological  contamination, 
if  requested. 

5.  DoE  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  The  Federal  Radiological 
Monitoring  and  Assessment  Plan 
Chapter  III  of  the  FRERP 
Interagency  Procedures 

1.  Agreement  between  ERDA  and 


NRC  for  Planning.  Preparedness,  and 
Response  to  Emergencies  March  8. 1977 

2.  Operational  Response  Procedures 
(ORPs)  Developed  Between  HHS.  DoE. 
EPA.  and  the  NRC  \963 

3.  DoEEPA  Letter  of  Agreement  on 
Notification  of  Incidents  at  DoE 
Facilities  January  18, 1978 

4.  National  Plan  for  Radiological 
Emergencies  at  Commercial  Nuclear 
Power  Plants.  DoC-NOAA.  November 
1982. 

ft  DoE  Specif ic  Authorities 

•  The  Energy  Reorganization  Act  of 
1974  (Pub.  L  93-438). 

•  The  Department  of  Energy 
Organization  Act  of  1977  (Pub.  L  95-91). 

Department  of  Health  and  Human 
Services  Response  Plan  Summary 

1.  Summary  of  Response  Mission 

In  a  radiological  emergency,  the 
Department  of  Health  and  Human 
Services  (HHS)  assists  with  the 
assessment,  preservation,  and 
protection  of  human  health  and  helps 
ensure  the  availability  of  essential 


human  services.  HHS  provides  technical 
and  nontechnical  assistance  in  the  form 
of  advice,  guidance,  and  resources  to 
Federal,  State,  and  local  governments. 

2.  Point  of  Notification  at  HHS 
Headquarters 

Contact  Person's  Title:  Emergency 
Coordinator. 

Contact  Person's  Division:  Division  of 
Emergency  Coordination. ' 

Contact  Person's  Emergency  Location: 
Emergency  Operating  Center,  Room  3B- 
10.  Hubert  H.  Humphrey  Building. 
Washington.  D.C  20201. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  HHS's  interfaces 
with  other  Federal  departments  and 
agencies  in  responding  to  a  radiological 
emergency. 


'The  RmerKency  and  Epidemkilogiciil  Operaliens 
Branch  (EEOB)  and  Ihe  OTTice  of  Health  Physics 
(OHP).  Food  and  Uing  Admlnislratton  (FDA|.  Public 
Health  Sei^ice.  have  made  special  arrangements 
with  the  Cognizant  Federal  Agencies  (CFAs)  for 
direcl  nolincalion  In  a  radiological  emergency. 
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*  Responsibilities  for  Assistance  to 
Federal  State,  and  Local  Govenunents 

•  Assist  State  and  local  government 
o^icials  with  jurisdiction  in  evacuating 
and  relocating  persons  from  the  affected 
area  as  requested.  Ensure  the 
availability  of  health  and  medical  care, 
food,  emergency  shelter,  clothing,  and 
other  human  services,  especially  for  the 
agefi  the  poor,  the  infirm,  the  blind,  and 
others  most  in  need; 

•  Provide  grants  for  crisis  counseliiig 
to  victims  in  affected  geographic  areas; 

•  Provide  guidance  to  State  and  local 
officials  with  jurisdiction  on  the  use  of 
radio-protective  substances  (e.g.,  thyroid 
blocking  agents),  including  doasage  and 
also  projected  radiation  doses  that 
warrant  the  use  of  such  drugs; 

•  Based  on  information  from  DoE's 
REACS/TS  personnel,  advice  medical 
care  personnel  regarding  proper  medical 
treatment  of  people  exposed  to  or 
contaminated  by  radioactive  materials; 

•  Provide  advice  and  guidance  to 
State  and  local  officials  with  jurisdiction 
and  the  CFA.  if  requested,  in  assessing 
the  impact  of  the  effects  of  radiological 
incidents  on  the  health  of  persons  in  the 
affected  area; 

•  Provide  advice  and  guidance  to 
State  and  local  officials  with  jurisdiction 
and  the  CFA,  if  requested,  in  assessing 
the  impact  of  the  effects  of  radiological 
incidents  on  (he  health  of  persons  in  the 
affected  area; 

•  Provide  resources,  in  coordination 
with  the  U.S.  Department  of  Agriculture, 
to  ensure  that  food  and  animal  feeds  are 
safe  for  consumption; 


•  AssUt  in  coordination  with  the  US. 
Department  of  Agriculture,  in 
developing  technical  recommendations 
for  State  and  local  officials  with 
jurisdiction  regarding  protective 
measures  related  to  food  and  animal 
feed; 

•  Provi^  guidance  to  State  and  local 
governments  on  protective  action  guides 
for  food  and  animal  feeds;  and 

•  Provide  guidance  to  State  and  local 
health  officials  with  jurisdiction  when 
requested  on  disease  control  measures 
and  epidemiological  surveUlance  of 
exposed  populations. 

5.  HHS  Response  Plan  and  Procedure 
Referencee 

Agency  Response  Plan 

1.  The  Department  of  Health  and 
Human  Services  Response  Plan  for 
Radiological  Emergencies  (Draft) 
Division  of  Emei^ency  Coordination 
March  14, 1983. 

Interagency  Procedures 

1.  Delegation  of  Authority—  . 
Emergency  Preparedness  Functions 
Division  of  Emergency  Coordination 
December  21, 1981. 

2.  Emergency  Planning  and 
Operations  Manual  Division  of 
Emergency  Coordination  July  1, 1983. 

3.  Disaster  Response  guides  Operating 
Divisions  Various  Dates. 

6.  HHS  Specific  Authorities 

•  Older  Americans  Act. 

•  Public  Health  Service  Act. 


•  Food,  Drug,  and  Cosmetic  Act  of 
1938. 

•  Snyder  AcL  25  U.S.C  13  (1921). 

•  Transfer  Act.  Pub.  L  83-568. 

•  Indian  Health  Care  and 
Improvement  Act,  (Pub.  L 14-437). 

•  Federal  Civil  Defense  Act  of  1950. 

•  Disaster  Relief  Act  of  1974,  (Pub.  L 
93-288)— Section  413,  Crisis  Counseling. 
Administration,  Training. 

Department  of  Housing  and  Urban 
Development  Response  Plan  Summary 

1.  Summary  of  Response  Mission 

The  Department  of  Housing  and 
Urban  Development  (HUD)  provides 
information  on  available  housing  for 
disaster  victims  or  displaced  persons. 
HUD  assists  in  planning  for  and  placing 
homeless  victims  by  providing 
emergency  housing  and  technical  and 
support  staff  within  available  resources. 

2.  Point  of  Notification  at  HUD 
Headquarters 

Contact  Person's  Title:  Emergency 
Coordinator. 

Contact  Person's  Office:  Emergency 
Preparedness  Staff  (EPS). 

Contact  Person's  Emergency  Location: 
Emergency  Preparedness  Staff. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  HUD's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency. 
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Departmcmt  of  housing  and  urban  Development  Federal  Agency  Ihterfaciss 
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n»W  , 

EfiMr^Bncy  prapwdnsM  tUtM. 

4.  Responsibilities  for  Assistance  to 
Federal  State,  and  Local  Governments 

•  Review  and  report  on  available 
housing  for  disaster  victims  and 
displaced  persons. 

•  Assist  in  planning  for  and  placing 
homeless  victims  in  available  housing. 

•  Provide  emergency  housing  support 
staff  within  available  resources. 

•  Provide  technical  housing 
assistance  and  advisory  personnel  to 
State  and  local  authorities  with 
jurisdiction. 

5.  HUD  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  HUD  FRERP.  Office  of  Emergency 
Preparedness,  September  30. 1983. 

6.  HUD  Specific  Authorities 
None. 


Deportment  of  the  Interior  Reponse  Plan 
Summary 

1.  Summary  of  Reponse  Mission 

The  Department  of  the  Interior 
manages  over  500  million  acres  of 
Federal  lands  and  thousands  of  Federal 
natural  resources  facilities,  and  is 
responsible  for  these  lands  and  facilities 
when  they  are  threatened  by  a 
radiological  emergency.  In  addition,  the 
Department  coordinates  emergency 
response  plans  for  Interior-managed 
park  and  recreation  areas  with  State 
and  local  authorities,  and  operates 
Interior  water  resources  projects  to 
protect  municipal  and  agricultural  water 
supplies  in  cases  of  radiological 
emergencies.  The  Department  provides 
advice  and  assistance  concerning 
hydrologic  and  natural  resouces. 
including  fish  and  wildlife,  to  Federal, 
State,  and  local  governments  upon 


request.  The  Department  also 
administers  the  Federal  government's 
trust  responsibility  for  488  Federally 
recognized  Indian  tribes  and  villages 
and  about  50  million  acres  of  Indian 
lands.  It  also  has  certain  responsibiUties 
for  the  island  territories  of  the  United 
States. 

2.  Headquarters  Point  of  Notification 

Contact  Person's  Title:  Director, 
Office  of  Environmental  Project  Review 
(OEPR). 

Contact  Person's  OfBce:  OfHce  of  the 
Secretary,  Department  of  the  Interior, 
Room  4256,  Interior  Building. 
Washington.  D.C  20240. 

3.  Federal  Department  or  Agency 
Interfaces 


Department  of  Interior  Federal  Agency  Interfaccs 


Oescnpton 


ftottftcabon   (FEMA),   coomdiation   (offsHa).   rtormalion   ai- 

ctiange.  logtstical  suppon  to  tedsral  agenoes 
Designation  o«  agency  lead  ofliaal.  status  updates,  and  inlor- 

malKm  requirements. 

Federsl  lands,  indain  mtMS _ 

Public  •ry*omatxx>  releases  from  haadquarlars.  public  intomw- 

lion  releases  trom  JIC 
Copgressiorwl  io«orma«on 


FRMAP  (resources) . 
Water  protects.. 


wtme  House  neponeas.. 


FRERP  agency 


FEMA _.  

OoO  (CFA).  DoE  (CFA).  NRC  (CFA).. 


DoO  (CFA).  DoE  (CFA).  NRC  (CFA).  FEMA.. 
DoO  (CFA).  DoE  (CFA),  NRC  (CFA) 


DoO  (CFA).  DeE  (CFA).  NRC  (CFA)  during  amargancy  ptiaa« 
FEMA  during  racovary  phase. 

DoE.  EPA _ 

DoO  (Aimy  Cotpa  Englnaef*).  EPA.  tisnA 

FEMA _ 


Dot 


OEPR 
OEPR 


OEPR  (inikaly). 
OMca  of  puWc  aMra. 

OtNcaot  congressional  laiSOriL 

U.S.  Oaological  Survey. 
OEPR  (intiatty) 
OEPR. 


4.  Reponsibilities  for  Assistance  to 
Federal.  State,  and  Local  Governments 

•  Provide  hydrologic  advice  and 
assistance,  including  monitoring 
personnel,  equipment,  and  laboratory 
support. 

•  Provide  advice  and  assistance  in 
assessing  and  minimizing  offsite 
consequences  on  natural  resources, 
including  fish  and  wildlife. 

•  Provide  economic,  social,  and 
political  advice  and  assistance  to  the 
Territories  of  Guam,  American  Samoa, 
and  the  Virgin  Islands  and  the  Trust 
Territory  of  the  Pacific  Islands  (interim). 


•  Provide  coordination  and  liaison 
between  Federal,  State,  and  local 
agencies  and  Federally  recognized 
Indian  tribal  governments. 

5.  Dot  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  910  DM  5  (Draft)— Interior 
Emergency  Operations.  Federal 
Radiological  Emergency  Response  Plan. 

2.  296  DM  3  (Draft)— Interior 
Emergency  Delegations,  Radiological 
Emergencies. 


6.  Do!  Specific  A  uthorities 

•  Act  of  1894  providing  for  gauging 
streams  and  determining  the  water 
supplies  of  the  U.S.  (28  Stat.  398). 

•  The  Reclamation  Act  of  1902,  as 
amended  (43  U.S.C.  391).  and  project 
authorization  acts. 

•  National  Park  Service  Act  of  1919 
(16  U.S.C.  1),  and  park  enabling  acts. 

•  The  Snyder  Act  of  1921.  as  amended 
(25  U.S.C.  13),  including  assistance  to 
Indian  tribes. 

•  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(16  U.S.C.  668),  and  refuge  enabling  acts. 
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•  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1701). 

Department  of  Transportation  Response 
Plan  Summary 

1,  Summary  of  Response  Mission 

The  Department  of  Transportation 
Radiological  Emergency  Response  Plan 
for  Non-Defense  Emergencies  (the  plan) 
provides  for  assistance  to  State  and 
local  governments  when  a  non-defense 
radiological  emergency  occurs  that  has 


adversely  affected  any  one  or  more  of 
the  several  transportation  modes.  The 
assistance  will  be  in  response  to  a 
request  from  a  state  or  local  jurisdiction 
when  a  determination  has  been  made 
that  their  dvil  transportation  technical 
or  logistical  resources  are  insufficient  to 
adequately  handle  the  requirements 
created  by  a  radiological  emergency. 

2.  Point  of  Notification  atDoT 
Headquarters 

Contact  Person's  Title:  Director  of 
Emergency  Transportation. 


Contact  Person's  Office:  Office  of 
Emergency  Transportation. 

Contact  Person's  Emergency  Location: 
Headquarters,  U.S.  Department  of 
Transportation.  Washington.  D.C.  2I0SS0. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  DoTs  interfaces 
with  other  Federal  agencies  and 
departments  in  responding  to  a  non- 
defense  radiological  emergency.    - 


OePABTMENT  OF  TRANSPORTATION  FB>ERAL  AGENCY  INTERFACFS 



Agtndw 

Raaponana  DoT  ofganizsiofi 

Rtakn  UpdMM 

DoO  (CFA),  Do€  (CFA).  NRC  (CFA).  FEMA..-_           ™_..   „ 
FEMA , ,.„ 

Dvactor  ov  anwyancy  tranaportakon  crivi  ooofdnator  (vrtiafi 
deflignaled). 

OMca  o(  pubic  aliaira. 

Offioa  of  oongnasaional  afliir^ 

tor(RETCO) 
Office  ol  emeiyency  Irsnsportabon  (REIuOi- 
Oiiis  coovdbMKy. 

NotWcalion  (FEMA).  MormMion  MclwiM.  loaMc^  auxMrt 

tor  FadM 

o««llw»cy 

Monnalran  f 

ralMsetro 
Congreniora 

■gsndn.  ooordinMion  (on«le).  and  dwigrlion 
iMdoflnaL 

FEMA,  OoO  (CFA).  OoE  (CFA).  NRC __ „ 

OoO  (CFA).  OoE  (CFA),  NRC  (CFA)  Oiling  anwfgMcy  phM« 

FEMA  dimg  racovary  phata 
OoO  (CFAL  DoE  ICFA).  NRC  (CFA).  FEMA 

labon  release  from  ttw  JC.  public  intormaioo 
m  hoedqunrtefm. 

Fadm  raapmiM  i^antv      .„,',,,■,.„:;.   i, 

FFMA 

Adwce  on  Irwnoortalion  ot  md  to  enwroencv  tKutina 

Him                                 •  ■    •        ■■:-..■ 

WhMHouM 

FEMA                  •       ,     , 

4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Provide  civil  transportation 
assistance  and  support  as  appropriate 
and  consistent  with  statutory 
responsibilities  to  State  and  local 
governments  on  request 

•  Coordinate  the  Federal  civil 
transportation  response  in  support  of 
emergency  transportation  plans  and 
actions  to  State  and  local  governments. 

•  Provide,  through  Regional 
Emergency  Transportation  Coordinators 
(RETCO),  representation  and  assistance 
to  State  and  local  authorities. 

5.  DoT  Response  Plan  and  Procedure 
Reference:) 

Agency  Response  Plan 

•  Department  of  Transportation 
Radiological  Emergency  Response  Plan 
for  Non-Defense  Emergencies,  August 
1985. 


Authorities 

•  Section  301.  Title  49,  U.S.  Code. 


•  Code  of  Federal  Regulations,  44  Part 
351.  Radiological  Emergency  Planning 
and  Preparedness  Final  Regulations, 

§  351.25,  the  Department  of 
Transportation. 

•  Public  Law  93-288.  the  Disaster 
Relief  Act  of  1974.  as  amended. 

•  Executive  Order  12241. 
Development  and  Promulgation  of  a 
National  Contingency  Plan  for 
Radiological  Emergencies. 

7.  Pertinent  DOT  Orders 

•  DOT  Order  1900.a  Department  of 
Transportation  Civil  Emergency 
Preparedness  Policies  and  Program(8). 

•  DOT  Order  1900.7C.  Crisis  Action 
Plan. 

•  DOT  Order  1950.1A.  Reports  on 
Non-Defense  Transportation 
Emergencies. 

Environmental  Protection  Agency 
Response  Plan  Summary 

1.  Summary  of  Response  Mission 

The  Environmental  Protection  Agency 
(EPA)  assists  State  and  local 
governments  during  radiological 


emergencies  in  environmental  and  water 
supply  monitoring,  consequence 
assessment,  and  protective  action 
decisions.  These  services  may  be 
provided  at  the  request  of  the  Federal  or 
State  government  through  FRMAP.  or 
EPA  may  respond  unilaterally  to  an 
emergency  in  order  to  fulfill  its  statutory 
responsibilities. 

2.  Point  of  Notification  at  EPA 
Headquarters 

Contact  Person's  Title:  Radiological. 
Response  Coordinator. 

Contact  Person's  Office:  Office  of 
Radiation  Programs  (ORP). 

Contact  Person's  Emergency  Location: 
Emergency  Operations  Center. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  EPA's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency. 


Environmental  Protection  Ac^ncy  Federal  Agency  Interfaces 


Mertaca  descfiptioil 


naiponiMa  EPA  oraanaalion 


Status  updatat _._.. 1__ 

FRMAP  (noMcation).  FRMAP  (rasourca*).  FRMAP  (monlloring 

resjltt).  mMAP  (coordnabon  tnth  FRERP).  FRMAP  (Iranti- 

lion).  FRMAP  (MaiMn). 

Water  protects _ 

Impact  assee«nar<t  (AgiicuNural 

PAR  (devekipinent).  RER  (davalapmanQ.. 


OoO  (CFA).  OoE  (CFA).  NRC  (C^FA).  FEMA.. 
HHS.  DoC.  DoO.  OoE.  Od.  NRC.  USOA  _.,... 


OMoa  o(  radiation  prograim  (ORP). 
J  ORP. 


OoO  (Anny  Corpa  ol  Englnaara).  Dol,  USOA... 
USOA..._ _ _ 


OoO  (CFA),  OoE  (CFA).  NRC  (CFA).  HHS,  USOA 


ORP. 
ORP. 
ORP. 
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ENVmONMENTAL  PROTECTION  AOENCY  FEOBML  AGENCY  INTERFACES— Continued 


iMvtace  dncHpiion 

AQMCiM 

OoO  (CFA)  Oo€  (CFA).  NRC  (CFA),  FEMA 

onp 

ion  ratosMS  from  JIC.  oongramonal  Mofmskon. 
Mnn«*>on  ^ii!c*»tr>yn.  KiyMiurt  tufwrart  tor  f^dank  agancifitc 

DoO  (C^A).  OoE  (Cr A).  NRG  «CFA)  dMing  mm 
FPUA 

Itney  pkM*. 

OMcaol  Pr«M  8«n«CM. 
ORP. 

cooronnofi  lonMai,  msqnaoon  or  •gwicy  IMO  olHdM» 

FPUA 

ORP. 

4.  Responsibilities  For  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Provide  resources  including 
personnel,  equipment,  and  laboratory 
support  to  assist  DoE  in  monitoring 
radioactivity  levels  in  the  environment 
during  the  emergency  phase  of  the 
incident 

•  Assume  responsibility  from  DoB  fw 
coordinating  Federal  intermediate  and 
long-term  radiological  monitoring  after 
the  initial  phase  of  the  emergency  after 
receiving  adequate  assurance  from  the 
Department  of  Energy  and  other  Federal 
agencies  that  they  will  commit  the 
required  resources,  personnel,  and  funds 
for  the  duration  of  the  Federal  response 
effort 

•  Assess  the  nature  and  extent  of  the 
environmental  radiation  hazard. 

•  Provide  guidance  to  Federal 
agencies  and  State  and  local 
governments  with  jurisdiction  on 
acceptable  emergency  levels  of 
radioactivity  and  radiation  in  the 
environment 

•  Assist  the  Cognizant  Federal 
Agency  (CFA),  as  requested,  in 
developing  recommended  measures  to 
protect  the  public  health  and  safety. 

5.  EPA  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  U.S.  Environmental  Protection 
Agency  Radiological  Emergency 
Response  Plan,  Office  of  Radiation 
Programs,  January  30, 1981. 

2.  Letter  Agreement  between  DoE  and 
EPA  for  Notification  of  Accidental 


Radioactivity  Releases  into  the 
Environment  from  DoE  Facilities: 
January  8, 1978, 

3.  Operational  Response  Procedures — 
Developed  among  the  Nuclear 
Regulatory  Commission,  Environmental 
Protection  Agency,  Department  of 
Health  and  Human  Services,  and  the 
Department  of  Energy,  November  30, 
1982. 

Interagency  Procedures 

1.  Manual  of  Protective  Action  Guides 
and  Protective  Actions  for  Nuclear 
Incidents,  Office  of  Radiation  Programs, 
September  1975. 

2.  Standard  Operating  Procedures  for 
Radiological  Emergency  Response, 
Appendix  3  to  the  EPA  Radiological 
Emergency  Response  Plan,  Office  of  Air, 
Noise,  and  Radiation,  January  1981. 

3.  Memorandum  of  Understanding 
Between  the  Federal  Emergency 
Management  Agency  and  Uie 
Environmental  Protection  Agency 
Concerning  the  Use  of  High  Frequency 
Radio  for  Radiological  Emergency 
Response  (under  development),  C>ffice  of 
Radiation  Programs.  Environmental 
Protection  Agency. 

ft  EPA  Specific  Authorities 

•  President's  Reorganization  Plan  Na 
3,  December  2, 1970. 

•  Public  Health  Service  Act,  as 
amended,  42  U.S.C.  241,  Section  301.  and 
42  U.S.C.  243,  section  311. 

•  Safe  Drinking  Water  Act  (Pub.  L 
93-523). 


Federal  Emergency  Management 
Agency  Respocae  Plan  Summary 

1.  Summary  of  Response  Mission 

FEMA  is  responsible  for  coordinating 
the  Federal  response  to  all  radiological 
emergencies  that  require  a  significant 
multi-agency  Federal  presence.  FEMA's 
coordination  role  promotes  an  effective 
and  efficient  response  by  Federal 
agencies  at  both  the  national  level  and 
at  the  scene  of  the  emergency. 
Coordination  is  achieved  at  the  national 
level  by  FEMA  through  use  of  FEMA's 
Emergency  Support  Team  (EST)  and  at 
the  scene  of  the  emergency  between 
Federal,  State,  and  local  agencies  by 
FEMA's  Emergency  Response  Team 
(ERT).  FEMA's  ERT  includes  a  FEMA 
Regional  Communications  Manager, 
who  is  responsible  for  providing 
communications  management  support  to 
the  Senior  FEMA  Official. 

2.  Point  of  Notification  at  FEMA 
Headquarters 

Contact  Person's  Title:  Emergency 
Action  Officer. 

Contact  Person's  Office:  Emergency 
Operations  Directorate. 

Contact  Person's  Emergency  Location: 
Emergency  Information  and 
Coordination  Center  (EICC). 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  FEMA's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency. 


FEDERAL  Emergency  Management  agency  Federal  Agbcy  Interfaces 


(FEMA). 


AclKation  and  deptoytmnl  (praosdurat).. 

Status  updates 

Federal  lands . 


Federal  Response  CetMr  „ 
Information  ^'"'Ny^Qf 


Logsbcai  support  lor  Federal  ■getKlei .. 

PAR  (davetopmenQ.  PAR  ((irea«nlatian)_ 
PAR  and  RER  dHaanHrwIlon  (FEMA) 


FRMAP  (cooidhialiui  imIi  FRERP). 
FRMAP  OWlon) _ 


DoC.  Dot,  DoT,  DoO  (CFA),  DoE  JCFAJ.  EPA,  HHS. 

NCS,  NRC  (CFA),  USOA,  OoE. 

DoO  (CFA),  DoE  (CFA).  NRC  (CFA) 

DoC,  Dol,  DoT,  EPA,  HHS,  HUD,  NCS,  USOA,  DoE_ 

DoO.  OoE,  Dol.  USOA 

DoC,  Dot,  Dot,  DoO  (CFA),  DoE  (CFA),  NRC,  EPA 

HUO.  NCS.  USOA 
DoC.  Dol.  DoT,  DoO  (CFA).  DoE  (CFA).  EPA  HHS. 

NCS,  NRC  USOA 
DoC.  Dol,  DoT.  DoO  (CFA).  DoE  JCFAJ.  EPA  HHS, 

NCS,  NRC  (CFA).  USOA 

OoO  (CFA),  DoE  (CFA),  NRC 

OoC,  DoO,  OoE.  Dol,  D^,  EPA  HHS,  HUO.  NCS. 

USOA 

OoE,  EPA 

DoE,  EPA 


HUa 

HM. 
HUO, 
HUO. 


OoO  (CFA).  DoE  (CFA),  NRC.. 


ResponaMa  FEMA  OrgwUzallonO) 


EKX  (emergency  support  loam  (EST),  «fhen  acOiMad): 


EICC 
El 
ERT, 
ERT, 

ERT. 

ERT, 

ERT. 

ERT, 


(EST,  lahan  acMralad). 

response  team  (ERT),  EST. 
EST. 
EST. 

EST. 

EST. 


EST. 


BtT. 
ERT. 
ERT. 
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Federal  Emerqency  Management  Agency  Federal  Agency  Interfaces— Continued 


— h — 

CooRlnalkin  (offtto) 

(ntormation  requiranwnls- 


Indan  tnbas 

DesgnalioA  o(  aganey  iMd  oMcW.. 


Public  MonMHon  raiMMt  irom  haadquwters.  public  Monn*- 

Kon  ratoMMlroni  JC. 
Congrataionil  Inlormatton 


V/UM  HouMrMponcM 

WhU*  HouM  intefmlon j. 

RER  (datMtapnwnO.  RER  (pmiiilKiuH. 
R«co*«>  planning ._ 

imemslionil  cciepialloii 


OoC  Dol.  OoT.  EPA.  MHS,  HUO,  NCS.  USOA 

OoC  Ool,  OoT.  OoO  (CFA).  OoE  (CFA).  EPA  HHS.  HUO. 

NCS.  NRa  USOA 

Ool,  MHS „ 

OoC  Ool,  OoT.  OoO  (CFA),  OoE  JCFA).  B>A  HM8,  HUO. 

NCS.  NRG  (CFA).  USOA 
OoO  (CFA).  OoE  (CFA).  NRC  (CFA)  during  «Mrgw<cy  phMO  -. 


OoC  Ool,  OoT.  OoO  (CFA).  DoE  (CFA).  EPA  HHS.  HUO. 
NCS.  NRC  USOA 

OoC  OoO.  OoE.  ObL  EPA  HHS.  HUO,  NCS.  NRC,  USOA 

OoO  (CFA).  OoE  (CFA),  NRC  (CFA)  MIMy 

OoO  (CFA),  OoE  (CFA).  NRC  (CFA). 


OoO  (CFA),  DcE  (CFA),  NRC,  OoC.  OoE  (noivCFA).  OoL  OoT. 

EPA  HHS,  HUO,  USOA 
OoS,  DoO  (CFA).  DoE  (CFA).  NRC 


RMpomMi  FBIA  Orgmitllond) 


ERT.  EST. 
ECCandEST. 

ERT. 

EST. 

EST.  ERT.  (faapaclixaly). 

EST.  ERT. 

EST.  ERT. 
EST. 
ERT. 
ERT. 

EST.  ERT. 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Coordinate  assistance  to  State  and 
local  governments  among  the  Federal 
agencies. 

•  Coordinate  among  the  Federal 
agencies  all  offsite  response  activities, 
except  those  pertaining  to  the  FRMAP. 
and  coordinate  these  with  the  onsite 
activities  of  the  Cognizant  Federal 
Agency. 

•  Work  with  the  CFA  to  coordinate 
the  dissemination  of  public  information 
concerning  Federal  emergency  response 
activities.  Promote  the  coordination  of 
public  information  releases  with  State 
and  local  governments,  appropriate 
Federal  agencies,  and  appropriate 
private  sector  authorities. 

^  •  Help  obtain  logistical  support  for 
Federal  agencies. 

5.  FEMA  Response  Plan  and  Procedure 
References 

Response  Plan 

1.  FEMA  Emergency  Response 
Operations  for  Extraordinary 
Situations:  Emergency  Support  Team 
Policy  and  Operations  Response 
Procedures,  February  8. 1984. 

2.  Guidance  for  Emergency  Response 
Team  Plans,  August  17, 1982. 

3.  Emergency  Response  Team  Plans 
for  FEMA  Regions  I.  U.  HI.  IV.  V,  VI,  VII. 
Vm,  IX.  and  X.  Various  dates. 
Interagency  Procedures 

1.NRC/FEMA  Operational  Response 


Procedures  for  Response  to  a 
Commercial  Nuclear  Reactor  Accident 
(NUREG-0981:  FEMA-61).  Rev.  1. 
January  1984. 

2.  Memorandum  of  Understanding  for 
Incident  Response  between  the  Federal 
Emergency  Management  Agency  and 
the  Nuclear  Regulatory  Commission, 
October  22. 1980. 

ft  FEMA  Specific  Authorities 

•  Executive  Order  11490,  June  15, 
1976,  as  amended. 

•  Executive  Order  12148.  July  20. 1979. 

•  Executive  Order  12241.  September 
29.1980. 

National  ConununicatioDs  System 
Response  Plan  Summary 

1.  Summary  of  Response  Mission 

Under  the  current  National  Plan  for 
Commimications  Support  in 
Emergencies  and  Major  Disasters,  July 
1983.*  the  National  Communications 
System  (NCS)  coordinates  and  manages 
telecommunications  support  for  Federal 
agencies  during  radiological 
emergencies.  The  General  Services 
Administration  (GSA)  appoints  a 
Regional  Emergency  Communications 
Coordinator  (RECC)  to  provide  technical 


*  The  Natiotial  Plan  for  Cominunications  Support 
in  Emergencies  and  Major  Disaitere.  dated  July 
1983,  it  being  revised  and  will  be  published  during 
1966  to  reflect  changes  in  the  role  of  the  FEMA 
-Regional  Cominunications  Manager  Consistent  %vith 
the  ERT/EST  concept. 


support  to  the  FEMA  Regional  Director 
during  the  pre-emei^gency  or  emergency 
planning  phase.  The  GSA  also  assigns, 
on  request  a  Federal  Emergency 
Communications  Coordinator  (FECC)  to 
the  FEMA  Regional  Director  or  Senior 
FEMA  Official  (SFO)  to  head  an 
Emergency  Communications  Staff  (ECS), 
assess  the  availability  of 
telecommunications  means,  and  take 
necessary  action  to  satisfy  essential 
telecommunications  requirements  in  the 
emergency  area.  The  Emergency 
Communications  Staff  is  made  up  of  a 
FEMA-appointed  Radio 
Communications  Coordinator  (RCC).  a 
Military  Communications 
Representative  (MCR), 
telecommtmications  industry 
representatives,  and  others  as  needed. 

2.  Point  of  Notification  at  NCS 
Headquarters 

Contact  Person's  Tide:  Operations 
Officer. 

Contact  Person's  Office:  Office  of 
Emergency  Preparedness  (Operations). 

Contact  Person's  Emergency  Location: 
NCS/DCA  Operations  Center,  8th  St. 
and  South  Court  House  Rd.,  Arlington. 
VA  22204. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  NCS's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency. 


National  Communk:atk)ns  Systems  Federal  Agency  Interfaces 


Inteffaca  descilpaon 


Nolilicalioo  (FEMA) 

Logitiical  siwort  lor  Fadaral  agandaa  „ 
Intefmatton  axchanga.. 


Deslgnaiion  oi  aganqr  laad  oHidil. 
Federal  rMponaa  conMr 


Stahjsupdaias- 


Coogretsiooal  inlormation .. 


FEMA. 
FEMA- 
FEMA. 
FEMA. 
FEMA.. 


FEMA 

OoO  (CFA),  OoE.  (CFA).  NRC  (CFA)- 
OoO  (CFA).  OoE.  (CFA),  NRC.  FEMA.. 


Rasponiible  NCS  organzafeon 


Emergency  prapirednass. 
Emargsncy  prapiradrtass. 
emergency  praparadneas. 
Cmargancy  praparadnaas. 
Fadsnl  amargancy  corwnunicalions  coordnalor  (FECC) 

Stan. 
(FECOand  stall. 
Emergency  preparedness. 
Emergency  preparedness. 
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National  Communications  Systems  Federal  Aqencv  lHTERFArf;s— Continued 

mvIks  flnci^illon 

AgwciM 

RMpoMki*  NCS  ara«itaalian 

Pubic  Mormstton  rttoMM  from  hMdquvton.  pubic  Mm*- 

ion  raiMaM  kom  iw  JIC. 
rfKONMfy  plMvm^  WhilA  Houaa  nt^ermam                      , ,.  , 

FEMA  during  i«cov«<y  ptiaw. 

E.Tiwganc]r  praparedrwM. 
FEOCwid  (Ml 

4.  Responsibilities  for  Assistance  to 
Federal,  State  and  Local  Governments 

•  Provide  and  coordinate,  in  response 
to  a  FEMA  request,  the  necessary 
communications  for  the  Federal 
govemmeat  response  in  accordance 
with  the  National  Plan  for 
Communications  Support  in 
Emergencies  and  Major  Disasters,  July 
1983.  Be  prepared  to  provide  this 
support  prior  to  a  formal  declaration  of 
an  emergency  m  major  disaster. 

•  Provide  representation  to 
appropriate  State  agencies  to  assist  in 
meeting  their  communications 
requirements. 

5.  NCS  Response  Plan  and  Procedure 
References 

Agency  Response  Plan 

1.  National  Plan  for  Communications 
Support  in  Emergencies  and  Major 
Disasters,  Office  of  Emergency 
Preparedness  (Operations),  July  1983. 

Interagency  Procedures 

1.  Memorandum  of  Understanding, 
GSA  and  FEMA,  January  29, 198a 

2.  Executive  Order  12046  (Relates  to 
the  transfer  of  telecommunications 
functions).  The  White  House,  March  27, 
197a 


A  NCS  Specific  Authorities 

•  Executive  Order  12472,  Assignment 
of  National  Security  and  Emergency 
Preparedness  Telecommunications 
Functions,  April  3, 1984. 

•  Executive  Order  11490,  October  30, 
1969. 

•  Executive  Order  12046,  March  27, 
1978. 

•  White  House  Memorandum, 
National  Security  and  Emergency 
Preparedness:  Telecommunications  and 
Management  and  Coordination 
Responsibilities.  July  5, 1978. 

U.S.  Nuclear  Regnlatory  Commiasioo 
Responae  Plan  Simunary 

1.  Summary  of  Response  Mission 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  regulates  the  use  of 
byproduct,  source,  and  special  nuclear 
material,  including  activities  at 
commercial  and  research  nuclear 
facilities.  If  an  incident  involving  NRC- 
regulated  activities  poses  a  significant 
threat  to  the  public  health  or  safety  or 
environmental  quality,  the  NRC  would 
be  the  Cognizant  Federal  Agency  (CFA). 
In  such  an  incident,  the  NRC  is 
responsible  for  monitoring  the  licensee 
to  ensure  that  appropriate  protective 
action  recommendations  are  being  made 
to  offsite  authorities  in  a  timely  manner. 
In  addition,  the  NRC  will  support  its 


licensees  and  offsite  authorities, 
including  confirming  the  licensee's 
recommendations  to  offsite  authorities, 
and  will  keep  the  media  informed  of  the 
NRC's  knowledge  of  the  status  of  the 
incident.  The  NRC  is  also  responsible 
for  the  development,  coordination,  and 
presentation  (in  conjunction  with 
FEMA)  of  Federal  protective  action 
reconunendations  and  for  keeping  other 
Federal  agencies  and  entities  informed 
of  the  status  of  the  incident 

Consistent  with  NRCs  agreement  to 
participate  in  FRMAP,  the  NRC  may 
also  be  called  upon  to  assist  in  Federal 
radiological  monitoring  and  assessment 
activities  during  incidents  for  which  it  Is 
not  the  CFA. 

Z  Point  of  Notification  at  NRC 
Headquarters 

Contact  Person's  Title:  Headquarters 
Operations  Officer. 

Contact  Person's  Office:  Inspection 
and  Enforcement  (I&E). 

Contact  Person's  Emergency  Location: 
NRC  Operations  Center,  Bethesda, 
Maryland. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  the  NRC's  interfaces 
with  other  Federal  departments  or 
agencies  in  responding  to  a  radiological 
emergency. 


Nuclear  Regulatory  CoMMtsstoN  Federal  Agency  Interfaces 


(CFA)_._ 


AdiiMion  ■nd  <taptoynien(  (pracaduras)- 
SaakK  updMw 


hiiuiiiiutfon  raquiramenls.. 


Pubic  w^onvtHon  i 
lion  ralsasM  from  JIC 


I  hMdvMrtan.  puUc  MoiiMh 


Coordhtabon  (laaon) 

WMa  House  mlonnalnn.  WMeHouM. 
PAR  (devetapmani)  RER  (devetopmenQ 
PAR  and  RER  ctsaemnaton  (CFA) 
Fadaial  lante. 


Food/laad  nMy  i 

FRMAP  (moniloiiiig  raaiits).. 

FRMAP  (reaourcas) 

hniMcl  anasamanl  (HaaWi).. 


CwwlnllBii  lomli  'uWrtiL  Wnmiluii  aMiwiga.  daaiyia- 
ion  d  agancy  laad  oMoai.  imarrmuiial  ceeparaicw  (CFA). 
Fadaral  raaponaa  camar. 

RER  (praaanMion).  PAR  «id  RER  iliiiiHiiiluii  (CFA) 

Hacowaty  plannng , 


FEMA.  OoE.  EPA.  HHS— 

FEMA 

DoC.  DoO,  Doe.  EPA,  FEMA,  HHS,  HUO.  Ool.  NCS.  DoT. 

USOA 
DoC.  DoO.  DoE,  EPA.  FEM^  HHS.  HUD,  OoL  NCS.  DoT, 

U60A. 
DoO.  (CFA),  OoE,  (CFA),  during  amarganey  phaaa;  FEMA 

during  faoowaty  p»iaaa. 
DoC  DoO.  DoE.  EPA  FEMA  HHa  HUO.  Del.  NCS.  DoT. 

USOA  FEMA  DoE  (FRMAP). 

FEMA  DoE  (FRMAP) 

FEMA.. _. _ 


FEMA  DoE  EPA  HHS.  USOA-. 
DoE  (FRMAP).  EPA  (FRMAP)-. 

DoO,  DoE,  Dol,  USOA 

HMS.  USOA 


DoE.  (FRMAP) _ 

OoE.  (FRMAP).  EPA  (FRMAP)-^ 

HMS.  EPA 

DoL  HHS 

FEMA 


FaiA  DoE,  EPA  HHS.  USOA  DoE  (FRMAP).  CPA  (FRMAP). 


RMpofWi)l9  NRC  fWtfjiiijiftm 


ForM 

a.  Director  of  exacuMva 

b.  Dtactor  ol  «Ma 


team  (during  inWal  actMlior^. 
opanHona  (durtng  ani«n*d 


Fam  Marfacaa  Wad: 

a.  DIreclor  ct  aicacuiNe  team  (during  expended  actwaahm). 

b.  Dhector  o<  mm  oparationa  (during  expanded  actMaNon). 


I  l)o  oon*ic»ad  aiilh  thoae  agandea -im  i«i»**  NRC  has  former  agreernert^  la,  FEMA.  DoE.  EPA  HHS.  Inlerlaoea 


«ilh  oViar  agsndei  «■  occur  aa  laquirad 
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4.  Responsibilities  for  Assistance  to 
Federal  State,  and  Local  Governments 

•  Assess  the  nature  and  extent  of  the 
radiological  emergency  and  its  potential 
offsite  effects  on  public  health  and 
safety.  Advise  the  State  and  local 
agencies  with  jurisdiction  based  oo  this 
assessment. 

•  Assess  the  faciUty  operator's 
recommendations  and,  if  needed, 
develop  Federal  recommendations  on 
protective  actions  for  State  and  local 
govemtaents  with  jurisdiction  that 
consider,  as  required,  all  substantive 
views  of  other  Federal  agencies. 
Whenever  possible,  coordinate 
presentation  of  protective  action 
recommendations  with  FEMA  prior  to  or 
during  their  presentation  to  appropriate 
State  and  local  officials  (the  State 
Governor  or  designee),  except  in 
situations  of  imminent  peril  to  the  public 
health  and  safety  where  the  NRG  may 
be  required  to  make  independent 
contact  with  State  officials. 

•  Provide  for  the  release  of  public 
information  concerning  the  radiological 
emergency,  except  for  the  release  of 
information  classified  for  national 
security  purposes.  Goordinate  such 
releases  to  the  extent  possible  with  the 
Senior  FEMA  Official,  other  Federal 
agencies,  and  the  State  to  provide 
consistent  and  accurate  information  to 


the  public  by  the  most  expeditious 
means. 

5.  NRC  Response  Ptan  and  Procedure 
References 

Response  Plan 

1.  NRC  Incident  Response  Plan 
Revision  1  (NUREG-0728).  NRG  Office 
of  Inspection  and  Enforcement,  April 
1983. 

Interagency  ProRedores 

1.  Agency  Procedures  for  the  NRC 
Incident  Response  Plan  (NUREG-0845), 
NRG  Office  of  Inspection  and 
Enforcement,  February  1983. 

2.NRC/FEMA  Operational  Response 
Procedures  for  Response  to  a 
Commercial  Nuclear  Reactor  Accident, 
(NUREG-0981:  FEMA^l).  Rev.  1, 
January  1984. 

3.  Operational  Response  Procedures 
Developed  Between  NRC.  EPA,  HHS, 
and  DOE.  1982: 

4.  Memorandum  of  Understanding  for 
Incident  Response  Between  the  Federal 
Emergency  Management  Agency  and 
the  Nuclear  Regulatory  Commission, 
October  22, 1980. 

ft  NRC  Specific  Authorities 

•  Atomic  Energy  Act  of  1954,  as 
amended. 

•  Energy  Reorganization  Act  of  1974. 

•  10  GFR  Parts  0  to  199. 


U.S.  Departneat  of  Agricolhire 
Response  Flaa  Summary 

1.  Summary  of  Response  Mission 

The  United  States  Department  of 
Agriculture  (USDA)  is  responsible  for 
assisting  State  and  local  governments  in 
developing  agricultural  protective 
measures  and  damage  assessments. 
Other  radiological  emergency 
responsibilities  of  the  USDA  include: 
providing  for  the  procurement  of  food 
for  emergency  feeding  programs; 
ensuring  that  meat  and  meat  products, 
poultry  and  poultry  products,  and  eggs 
and  egg  products  are  safe  for  public 
consumption;  and  providing  technical 
information  and  advice  to  farmers  to  aid 
in  their  recovery  from  the  emergency. 

2.  Point  of  Notification  at  USDA 
Headquarters 

Gontact  Person's  Title:  USDA 
Emergency  Coordinator,  Director. 
Intergovernmental  Affairs,  Room  102-A. 
Administration  Building,  Washington, 
D.G.  20250. 

Gontact  Person's  Office:  Office  of 
Intergovernmental  Affairs,  USDA. 

3.  Federal  Department  or  Agency 
Interfaces 

Listed  below  are  USDA's  interfaces 
with  other  Federal  agencies  in 
responding  to  a  radiological  emergency. 


Department  of  Agriculture  Federal  Agency  Interfaces 


Inteitace  description 


Ayeiicin 


RipeniM*  USOA  ofganialian 


Status  updates 


Intormation  i 

PAR  (devetopment),  HER  (dewetopment)... 

PuMc  mfarmatton  reteases  from  headquarters.  puMc  Intanrw- 

tion  reteases  Irom  fut*  rtomiatton  carMsr  (JIC). 

Coogressional  information - 

Coorctnatior  (oHsite) _ _ 

intormatior^  e«cl>ange.  designation  ot  agency  lead  oMdal,  and 

logatical  support  lor  Federal  aoancias. 

Federal  lands .  

FRMAP  (notificaann>. 


FEMA.. 


DoO  (CFA),  DoE  (CFA).  NRC  (CFA),  FEMA 


DoO  (CFA).  DoE  (CFA),  NRC  (CFA).  FEMA 

DoO  (CFA).  DoE  (CFA),  NRC  (CFA).  EPA  HHS 

OoO  (CFA).  DoE  (CFA).  NRC  (CFA).  dunng  emergency 
F&AA  during  recovery  phase. 

OoO  (CFA).  DoE  (CFA),  NRC  (CFA),  FEMA 

FEMA,  HHS.  EPA 

PEMA _„ _ _.. 


phase; 


OoO.  DoE,  Dol.. 
DoE,  EPA 


Impact  assessment  (agricuRure) 

Protective  action  invtemanlalion  (tood) 


HHS.  EPA. 

HHS,  FEMA... 


Food/leed  a«aiability,  lood/toed  safety  recommendations .. 


Recovery  ptanrmg.. 
White  t 


HHS,  FEMA  DoO  (CFA),  DoE  {CFH\.  NRC  (CFA) .. 
DoO  (Aimy  Coips  al  Cnginoars).  Dol,  EPA.. 


FEMA.. 
FEIfM- 


Goverrtmentai  and  PtMc  Aflairs  (GPA)/Onice  of  Intargonam- 

mental  Affairs  (OiA). 
GPA/OIA,  Food  Safety  kispecion  Sarvica  (FSIS),  Offtoa  of 

Emergency  Planning  (OEP). 
GPA/OIA,  FSIS/OEP. 
GPA/OIA,  FSIS/OEP. 
GPA/0«fee  of  Momialion  (01). 

GPA/OI,  GPA/Congrmaional  reialions  (CR). 

GPA/OtA,  FSIS/OEP. 

GPA/OtA,  FSIS/OEP.  QPA/OIA.  FSIS.  Offea  of  Operationa 
(00). 

GPA/CMA,  FSIS/OEP. 

(jPA/OIA.  FSiS/OEP.  USDA  Stale/counSy  resources  as  ra- 
quired. 

GPA/OIA.  FSIS/OEP.  USOA  State/county  resources  as  re- 
quired. 

GPA/OIA,  FStS/OEP.  USOA  Stala/oounty  resources  as  re- 
quired. 

QPA/OIA,  FSB/OEP.  USOA  Slaia/county  resources  as  f- 
quind. 

GPA/OIA  FSIS/OEP 

GPA/OIA  FSIS  (OEP),  USOA  SMe/eounly  rasowcea  aa 
required. 

GPA/OIA.  FSIS  (OEP). 


4.  Responsibilities  for  Assistance  to 
Federal,  State,  and  Local  Governments 

•  Provide  emergnicy  food  coupon 
assistance  in  offidally  designated 
disaster  areas  whenever  a 
predetermined  threshold  of  need  is 
reached  and  the  commercid  S3r8tem  is 


sufficiently  viable  to  accommodate  the 
use  of  food  coupons. 

•  Assist  in  providing  livestock  feed. 

•  Provide  assistance  throu^  regular 
USDA  programs  if  legally  ad^table  to 
radiological  emergencies. 

•  Advise  and  assist  State  and  local 
officials  on  the  disposition  of  livestock 


and  poultry  affected  by  radiation. 
Coordinate  this  action  wiA  the  EPA  and 
HHS. 

•  Ensure  the  purity  and 
wholesomeness  of  meat  and  meat 
products,  poultry  and  poultry  prodttcts, 
and  eggs  and  egg  products. 

•  Provide  for  the  procuremcBt  ol  food 
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•  Assist  State  and  local  o^icials,  in 
coordination  with  HHS  and  EPA,  in  the 
implementation  of  protective  measures 
to  minimize  contamination  through  food 
ingestion. 

•  Assist  in  coordination  with  HHS 
and  EPA  in  the  emergency  production, 
processing,  and  distribution  of  food 
during  a  radiological  emergency,  and 
assess  damage  to  agricultural  resources. 

•  Provide  advice  to  State  and  local 
o^icials  on  how  to  minimize  losses  to 
agricultural  resources  from  radiation 
effects. 

•  Provide  information  and  assistance 
to  farmers  and  others  to  aid  them  in 
returning  to  normal  after  a  radiological 
emergency. 

•  Assist  in  reallocation  of  USDA 
donated  food  supplies  from  Commodity 
Credit  Corporation  stocks  stored  in 
warehouses,  local  schools,  and  other 
outlets  to  emergency  care  centers. 

•  Provide  a  liaison  to  State 
agricultural  agencies  to  keep  State  and 
local  officials  informed  of  Federal 
efforts. 

5.  USDA  Response  Plan  and  Procedure 
References 

1.  USDA  Radiological  Emergency 
Response  Plan.  April  1984.  , 

6.  USDA  Specific  Authorities 

•  Title  7,  U.S.C. 

Appendix  A — Acronyms* 

ARAC    Atmospheric  Release  Advisory 

Capability 
CFA    Cognizant  Federal  Agency 
CFAO    Cognizant  Federal  Agency 

Official 
CFR    Code  of  Federal  Regulations 
CHEMTREC    Chemical  Transportation 

Emergency  Center 
CLO    Congressional  Liaison  Officer 
DoC    Department  of  Commerce 
DoD    Department  of  Defense 
DoE    Department  of  Energy 
Dol    Department  of  the  Interior 
DoJ/FBl    Department  of  Justice/Federal 

Bureau  of  Ivestigation 
DoS    Department  of  State 
DoT    Department  of  Transportation 
DSFO    Deputy  Senior  FEMA  Official 
DSO    Director  of  Site  Operations,  NRC 
EACT    Emergency  Action  and 

Coordination  Team,  DoE 
EICC    Emergency  Information  and 

Coordination  Center,  FEMA 
EOC    Emergency  Operations  Center. 

DoE 
EOF    Emergency  Operations  Facility, 

Licensee 
EPA    Environmental  Protection  Agency 
FDA    Food  and  Drug  Administration 


*  This  Appendix  does  not  include  acronyms  that 
are  defined  in  the  A^ncy  Response  Plan 
Summaries  (Section  IV). 


FEMA    Federal  Emergency 

Management  Agency 
FRC    Federal  Response  Center 
FRERP    Federal  Radiologicah 

Emei-gency  Response  Plan 
PRMAC    Federal  Radiological 

Monitoring  and  Assessment  Center. 

DoE  or  EPA 
FRMAP    Federal  Radiological 

Monitoring  and  Assessment  Plan 

(DoE) 
FRPCC    Federal  Radiological 

Preparedness  Coordinating  Committee 
HHS    Department  of  Health  and 

Human  Services 
HUD    Department  of  Housing  and 

Urban  Development 
IRAP    Interagency  Radiological 

Assistance  Plan 
]IC    Joint  Information  Center 
JNACC    Joint  Nuclear  Accident 

Coordinating  Center 
LAO    Lead  Agency  Official 
LNO    Liaison  Officer 
NCS    National  Communications  System 
NOAA    National  Oceanic  and 

Atmospheric  Administration.  DoC 
NRC    Nuclear  Regulatory  Commission 
NWS    National  Weather  Service 
OSTD    Offsite  Technical  Director,  DoE 
PAG    Protective  Action  Guide 
PAR    Protective  Action 

Recommendation 
PIO    Public  Information  Officer 
RAC    Regional  Assistance  Committee 
RAP    Radiological  Assistance  Program, 

DoE 
RER    Other  Protective  Measure  and  Re- 
entry Recommendation 
SCO    State  Coordinating  Officer 
SFO    Senior  FEMA  Official 
USDA    U.S.  Department  of  Agriculture 
USGS    U.S.  Geological  Survey 

Appendix  B — Definitions 

Accident  Response  Group  (ARC) — A 
DoE  team  of  scientists,  engineers,  and 
technicians  that  is  trained,  organized, 
and  equipped  to  respond  to  a  nuclear 
weapons  accident/incident. 

Agency  Lead  Official— The 
designated  official  in  each  participating 
agency  authorized  to  direct  that 
agency's  response  to  the  radiological 
emergency. 

Agreement  State— A  State  that  has 
entered  into  an  Agreement  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
in  which  NRC  has  relinquished  to  such 
States  the  majority  of  its  regulatory 
authority  over  source,  byproduct,  and 
special  nuclear  material  in  quantities 
not  sufficient  to  form  a  critical  mass. 

Assessment — The  evaluation  and 
interpretation  of  radiological 
measurements  and  other  information  to 
provide  a  basis  for  decision-making. 
Assessment  can  include  projections  of 
offsite  radiological  impact. 


Cognizant  Federal  Agency  (CFA) — 
The  Federal  agency  that  owns, 
authorizes,  regulates,  or  is  otherwise 
deemed  responsible  for  the  radiological 
activity  causing  the  emergency  and  that 
has  the  authority  to  take  action  on  site. 

Cognizant  Federal  Agency  Official 
(CFAO) — The  lead  official  designated 
by  the  CFA  to  manage  its  response  at 
the  site  of  a  radiological  emergency. 

Coordinate — To  bring  into  common 
action  so  as  not  to  unnecessarily 
duplicate  or  omit  important  actions. 
Coordination  does  not  involve  direction 
of  one  agency  by  another. 

DoE  Emergency  Operations  Center 
(EOC)— The  center  located  at  DoE 
headquarters  through  which  DoE's 
EACT  coordinates  a  FRMAP  multi- 
agency  response  to  a  radiological 
emergency. 

DoE  Team  Leader — ^The  individual 
designated  by  the  Director  of  the 
Emergency  Action  and  Coordination 
Team  (EACT)  to  manage  all  DoE  field 
activities  in  response  to  an  accident/ 
incident  if  DoE  has  onsite 
responsibilities.  The  DoE  Team  Leader 
primarily  supervises  onsite  operations. 

Emergency — Any  natural  or  man- 
caused  situation  that  results  in  or  may 
result  in  substantial  injury  or  harm  to 
the  population  or  substantial  damage  to 
or  loss  of  property. 

Emergency  Action  and  Coordination 
Team  (EACT)— The  DoE  senior 
management  team  at  headquarters  that 
coordinates  the  initial  FRMAP  response 
to  radiological  emergencies. 

Emergency  Response  Team  (ERT/ — 
The  FEMA  team  deployed  to  a 
radiological  emergency  scene  by  the 
FEMA  Director  to  make  an  initial 
assessment  of  the  situation  and  then 
provide  FEMA's  primary  response 
capability. 

Emergency  Support  Team  (EST)— The 
FEMA  headquarters  team  that  carries 
out  notification,  activation,  and 
coordination  procedures  from  the  FEMA 
EICC.  The  EST  is  responsible  for 
Federal  agency  headquarters 
coordination,  staff  support  of  the  FEMA 
Director,  and  support  of  the  SFO. 

Federal  Radiological  Monitoring  and 
Assessment  Plan  (FRMAP)— A  center 
usually  established  at  an  airport  near 
the  scene  of  a  radiological  emergency 
from  which  the  DoE  Offsite  Technical 
Director  conducts  the  FRMAP  response. 
This  center  generally  need  not  be 
located  near  the  onsite  or  Federal-State 
operations  centers  as  long  as  its 
operations  can  be  coordinated  with 
them. 

Federal  Radiological  Monitoring  and 
Assessment  Center  (FRMAC)—A  plan 
to  provide  coordinated  radiological 


monilDring  and  asseMment  asusUiRe 
to  the  State  and  local  govemmei^  in 
response  to  radiological  emergencies. 
This  plan,  authorized  by  44  CFR  Part 
351,  is  a  revised  version  of  the 
Interagency  Racfiotogicat  Assislance 
Plan. 

Federal  Reaponae  Center— fit  center 
establiflhed  by  FEMA  at  a  location 
identified  in  conjunction  with  the  State 
that  serves  as  a  focal  point  for  Federal 
reaponae  team  interaction*  with  the 
State. 

Fixed  Nuclear  Facilities — Stationary 
nuclear  installations  that  use  or  produce 
radioactive  materials  in  their  normal 
operations.  These  facilities  include 
commercial  nuclear  power  plants  and 
other  fixed  facilities. 
'     In  terogency  RadioJogtcol  Assistance 
Phn  f/RAPJ—A  Plan  originally 
published  in  1965  by  an  interagency 
committee  of  Federal  agency 
representatives  as  a  means  for  providing 
rapid  and  effective  radiological 
assistance  in  the  event  of  a  peacetime 
radiological  incident.  This  plan  has  been 
superseded  by  the  FRMAP. 

/oint  Information  Center  £//C/— A 
central  point  of  contact  for  aU  news 
media  at  the  scene  of  the  incident.  News 
media  representatives  are  kept  informed 
of  activities  and  events  via  pobtic 
information  ofRcials  from  all 
participating  Federal,  State,  and  local 
agencies,  who,  ideally,  are  co-located  at 
the  JIC. 

faint  Nuclear  Accident  Coordinating 
Center  (/NACCJ—A  joint  DoE/DoD 
capability  at  Kirtland  Air  Force  Base, 
Albuquerque,  New  Mexico,  responsible 
for  maintaining  current  information  on 
the  location  of  specialized  DoE  and  DoD 
teams  or  organizations  capable  of 
providing  nuclear  weapons  accident 
assistance. 

Liaison  Officer  (LNOf—A  Federal 
agency  official  sent  to  another  agency  to 
facilitate  interagency  communications 
and  coordination. 

Lioense — A  license  issaed  to  a  facility 
owner  or  operator  by  the  NRC  porsuant 
to  the  conditions  of  the  Atomic  Energy 
Act  of  1954  (as  amended),  or  issued  by 
an  Agreement  State  pursuant  to 
appropriate  State  laws.  NRC  licenses 
certain  activities  under  section  170(a)  of 
that  Act. 

Limited  Response — Response  to  a 
request  for  radiological  assistance  that 
involves  limited  DoE  or  other  agency 
resources  and  does  not  require  the 
formal  field  management  structure. 

Locai  Government — Any  county,  city, 
village,  town,  district,  or  political 
subdivision  of  any  State,  any  Indian 
tribe  or  authorized  tribal  organization, 
or  Alaska  Native  village  or  organization, 
including  any  rural  community  or 
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unincorporated  towm  or  village  or  any 
otker  public  entity. 

Monitoring — ^Tbe  ose  at  sampling  and 
radiation  detection  eqnipawnt  to 
determine  the  levels  ei  radiation. 

National  Coatingeacy  Plea — An 
operations  plan  required  to  oirtliae  the 
Federal  response  to  radiological 
emergencies  at  commercial  nnclaar 
power  plants.  In  Executive  Order  12241, 
the  President  delegated  to  FEMA  the 
responsibility  for  the  development  and 
promulgation  of  such  a  plan  in  response 
to  Pub.  L  96-295. 

National  Defense  Area  fNDA)—An 
area  established  by  a  DoD  official  on 
non-Federal  lands  located  witfam  the 
United  States,  its  possessions,  or  its 
territories  for  the  purpose  of 
safeguarding  classified  defense 
information  or  protecting  DoD 
equipment  or  material.  Establishment  of 
a  National  DeCense  Area  temporarily 
places  such  non-Federal  lands  under  the 
effective  control  of  DoD  and  results  only 
from  an  emergency  event.  The  senior 
DoD  representative  at  the  scene  will 
define  the  boundary.  n»ark  it  vrith  a 
phyncal  barrier,  and  post  warning  signs. 

National  Radiological  Emergency 
Preparedness/Response  Plan  Far 
Commercial  Nuclear  Power  Plant 
Accidents  (Master  Plan) — Comnunly 
referred  to  as  the  Master  Plan,  this 
document  was  published  by  FEMA  for 
interim  use  in  December  1980  and 
represented  the  first  step  towards 
developing  Federal  radiological 
emergency  response  plans  and 
procedures. 

National  Security  Area  (NSAf—Axt 
area  established  by  Dt*  on  non-Federal 
lands  located  within  the  United  Slates, 
its  possessions,  or  lerritories.  for  the 
purpose  of  safeguarding  classified  or 
restricted  informatian,  or  protecting  DoE 
equipment  or  material.  Establishment  of 
a  NSA  temporarily  places  such  non- 
Federal  laiids  under  the  effective  control 
of  DoE  and  results  only  from  an 
emergency  event.  The  senior  DoE 
representative  having  custody  of  the 
material  at  the  scene  will  define  the 
boundary,  mark  it  with  a  physical 
barrier,  and  post  warning  signs. 

Nuclear  Weapon  Accident — An 
unexpected  event  involving  nuclear 
weapons  or  radiological  nuclear  weapon 
components  that  results  in  any  of  the 
following: 

•  Accidential  or  unauthorized 
launching,  firing,  or  use  by  U.S.  forces  or 
U.S.-supported  allied  forces  of  a  nuclear 
capable  weapons  system  that  could 
create  the  risk  of  an  outbreak  of  wan 

•  Nuclear  detonation; 

•  Non-nuclear  detonation  or  burning 
of  a  nuclear  weapon  or  radiological 
nuclear  weapon  component; 


•  Radioactive  contantnation; 

•  Seizure,  theft,  loss,  or  destruction  of 
a  nadear  weapon  or  radiofogical 
nuclear  weepon  component,  inciuding 
jettisoning;  and 

•  Public  hazard,  actual  or  implied. 
Nuclear  Weapon  Significant 

Incident — An  unexpected  event ' 
involving  nuclear  weapons  or 
radiological  nuclear  weapon 
components  whicb  does  not  fall  in  the 
nuclear  weapon  accident  category  bofc 

•  Resolts  in  evident  damage  to  a 
nuclear  weapon  or  radiological  nuclear 
weapon  component  to  the  extent  that 
major  rework,  complete  replacement,  or 
examination  or  reccrtification  by  DoE  is 
required; 

•  Requires  iauaediate  action  in  the 
interest  of  safety  or  nuclear  weapons 
security; 

•  May  result  in  adverse  public 
reaction  (national  or  intemational)  or 
premature  release  of  classified 
informatum;  and 

•  Could  lead  to  a  nuclear  weapon 
accident  and  warrants  high  officials  of 
the  signatory  agencies  being  informed  or 
taking  action. 

Off  Site — The  area  outside  the 
boundary  of  the  onsite  area. 

Off  Site  Federal  Support— Fedval 
assistance  in  mitigating  the  ofisite 
consequences  of  an  emergency  and 
protecting  the  public  health  and  safety, 
including  assistance  with  determiaing 
and  implementing  public  protective 
action  measures. 

Off  Site  Technical  Director  (OSTD)— 
The  DoE  or  EPA  official  designated  to 
coordinate  the  Federal  radiological 
monitoring  and  assessment  activities 
under  the  Federal  Radiological 
Monitoring  and  Assessment  Plan. 

On  Site — The  area  within  (a)  the 
boundary  established  by  the  owner  or 
operator  of  a  fixed  nacfear  facfKty:  or 
(b)  the  boundary  established  at  the  time 
of  the  emergency  by  the  State  or  local 
government  with  jurisdiction  for  a 
transportation  accident  not  occurring  at 
a  fixed  nuclear  facihty  and  not  involving 
nuclear  weapons;  or  (c)  the  area 
established  by  the  CFA  as  defined  by  a 
National  Defense  Area  or  National 
Security  Area  in  a  nuclear  weapons 
accident  or  weapon  significant  incident. 

On-Scene  Commander — The  military 
officer  of  senior  DoE  official  who 
commands  DoD  and  DoE  forces  and 
supervises  all  DoD  and  DoE  operations 
at  the  scene  of  a  DoD/DoE  nuclear 
weapon  accident  or  weapon  significant 
incident. 

Onsite  Federal  Support — Federal 
assistance  that  is  the  primary 
responsibility  of  the  Federal  agency  that 
owns,  authorizes,  regulates,  or  is 
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otherwise  deemed  responsible  for  the 
radiological  facility  or  material  being 
transported,  i.e.,  the  CFA.  This  response 
supports  State  and  local  efforts  by 
supporting  the  owner  or  operator's 
efforts  to  bring  the  incident  under 
control  and  thereby  prevent  or  minimize 
offsite  consequences. 

Other  Protective  Measures  and  Re- 
entry Recommendations  (RERs) — 
Advice  provided  to  the  State  concerning 
guidance  on  actions  necessary  to  avoid 
or  minimize  exposure  to  residual 
radiation  or  exposure  through  the  - 
ingestion  pathway.  Also  advice 
provided  to  the  State  concerning 
guidance  that  may  be  issued  to  members 
of  the  public  on  returning  to  an  area 
affected  by  a  radiological  emergency, 
either  permanently  or  for  short-term 
emergency  actions. 

Owner  or  Operator — The  organization 
that  owns  or  operates  the  nuclear 
facility  or  carrier,  or  cargo  that  causes 
the  radiological  emergency.  The  owner 
or  operator  may  be  a  Federal  agency,  a 
State  or  local  government,  or  a  private 
business. 

Participatfng  Agencies — M  CFR  Part 
351  establishes  the  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC).  which  has  approved  the 
establishment  of  the  Subcommittee  on 
Federal  Response.  The  12  agencies 
represented  on  this  Subcommittee  are 
referred  to  as  the  participating  agencies 
in  the  FRERP.  They  are:  FEMA.  NRC, 
EPA.  HHS,  DoE,  USDA.  DoC,  DoT.  DoD, 
Dol.  HUD,  and  NCS. 

Protective  Action  Guide  (PAG J— A 
radiation  exposure  level  or  range 
established  by  appropriate  Federal  or 
State  agencies  beyond  which  protective 
action  should  be  considered. 

Protective  Action  Recommendation 
(PAR)— Advice  to  the  State  on 
emergency  measures  it  should  consider 
in  determining  action  for  the  public  to 
take  to  avoid  or  reduce  their  exposure  to 
radiation. 


Public  Information  Officers  (PlOs) — 
Federal  agency  officials  at  headquarters 
and  in  the  field  responsible  for 
preparing  and  coordinating  the 
dissemination  of  public  information  in 
cooperation  with  other  responding 
Federal,  State,  and  local  agencies. 

Radiological  Assistance  Program 
(RAP)  Team — A  team  dispatched  to  the 
site  of  a  radiological  incident  by  the  DoE 
regional  office  responding  to  a 
radiological  incident. 

Radiological  Emergency — A  type  of 
radiological  incident  that  poses  an 
actual  or  potential  hazard  to  public 
health  or  safety  or  loss  of  property. 

Radiological  Transportation 
Incident — Any  incident  that  involves  a 
transportation  vehicle  or  shipment 
containing  radioactive  materials. 

Recovery  Plan — A  plan  developed  by 
the  State  to  restore  the  affected  area 
with  Federal  assistance  if  needed. 

Senior  FEMA  Official  (SFO)—Omcial 
appointed  by  the  Director  of  FEMA,  or 
his  representative,  to  direct  the  FEMA 
response  at  the  scene  of  a  radiological 
emergency. 

State  Coordinating  Officer  (SCO)— An 
official  designated  by  the  Governor  of 
the  affected  State  to  work  with  the 
CFAO  and  SFO  in  coordinating  the 
response  efforts  of  Federal,  State,  local, 
volunteer,  and  private  agencies. 

Subcommittee  on  Federal  Response — 
A  Subcommittee  of  the  Federal 
Radiological  Preparedness  Coordinating 
Committee  formed  to  develop  and  test 
the  Federal  Radiological  Emergency 
Response  Plan.  Most  agencies  that 
woald  participate  in  the  Federal 
radiological  emergency  response  are 
represented  on  this  Subcommittee. 

Transportation  of  Radioactive 
Materials — Refers  to  the  loading, 
unloading,  movement,  or  temporary 
storage  en  route  of  radioactive 
materials. 


Appendix  C — Federal  Emergency  Phone 
and  Facsimile  Numbers 


Fader- 

mam 

Contact  pa>9on't  tile 

Pfione  No.  and  lacsimila 

agency 

DoC „ 

CNet.  Applied  S«(vic8S 

(301)  427-7877. 

Branch  (Alt)  NCAA/     ' 

(301)  763-4198  (24-Hr.). 

NWS  Contmunicaaona 

Branch. 

OoO — 

Deputy  Diractor  o(      > 

(202)  aS7-«340  (24- 

Operattons  (OOO). 

Hour). 
(Auto)  227-8340 
(FTS)  697-8340 

DoE 

Emergency  CoordinMar.... 

(301)  353-5SS6. 
(FTS)  233-5555 

HHS 

.._*> 

(202)  475-0278 

HUO— 

-_.* 

(202)  756-6020. 
(202)  755-6417  (Alter 
Hours) 

Dpi  ....... 

Diractor.  Office  o« 

(202)  343-3891. 

(FTS)  343-3891. 

"^ 

(202)  248-8259  (Res) 
(202)  533-0488  (Alt 
Res) 

05.  Parti  Poliea.- 

(202)  426-8800  (24- 
Hour) 

(FTS)  426-6000  (24- 
Hour). 

Dot 

Oiractor  o«  Emergency 

(202)  426^4262  (Ofc) 

Transportation. 

(202)  426-1830. 

'' 

(Oot/USCn  Duly  OfAcar 
after  normtf  duty 
hours) 

EPA 

BaMto^cal  flMpoma 

(703)  557-7390 

(FTS)  557-7390 
(FAX)  235-9027  (OEX- 
4100) 

FEMA... 

Officer. 

(202)646-2400. 

NCS 

Oparalians  Officer 

(202)  692-2714. 
(202)  692-2539 
(Auto)  231-1787. 
851-1790.  851-3740. 
(US)  692-2816(0*0. 
(Auto)  222-2816  (Olc) 
(FAX)  692-2714 
(CommorFTS) 

NRC 

Headquarters 

(202)951-0550 

Operations  OfAcar 

(FAX) 

(301)  492-7285  (Group 

1.  II.  HI) 
(301)  492-4187  ((jrot«i 

1.  II,  IH) 
(301)  492-7376  (Group 

1.  II.  Ill) 
(301)  492-7293 

(Venfication) 

USOA.... 

USOA  Emergency 

(FTS)  447-6643  (Days) 

Coordnalor. 

(703)  491-6751  (Res). 
(301)  461-2237 

[PR  Doc.  85-28582  Filed  11-7-85;  8:45  am) 
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Department  of 
Housing  and  Urban 
Development 

Office  of  tlie  Assistant  Secretary  for 
Administration 

48  CFR  Ch.  24 

Implementation  of  the  Competition  in 
Contracting  Act  of  1984  Into  the  HUD 
Acquisition  Regulation;  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

48  CFR  Ch.  24 

(Docket  No.  R-«5-1263:  FR-2098] 

Implementation  of  ttie  Competition  in 
Contracting  Act  of  1984  Into  the  HUD 
Acquisition  Regulation 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  implements 
the  requirements  of  the  Competition  in 
Contracting  Act  of  1984  into  the  HUD 
Acquisition  Regulation. 
DATE:  Effective  Date:  Upon  expiration  of 
the  Tirst  period  of  30  calendar  days  of 
continuous  session  of  Congress,  but  not 
before  further  notice  of  the  effective 
date  is  published  in  the  Federal  Register. 

Comment  Due  Date:  January  7, 1986. 
ADOMESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  far-public 
inspection  during  regular  business  hours 
at  the  above  address. 
FOR  FURTHER  INFOmumOM  flDWlRMCT: 
Edward  L.  Girovasi,  Jr.,  Director,  Policy 
and  Evaluation  Division,  Offioeiof 
Procurement  and  Contracts,  telephone 
(202)  755-5294.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  uniform  regulation  for  the 
procurement  of  supplies  and  services  by 
Federal  departments  and  agencies,  the 
Federal  Acquisition  RegulationfFAR) 
was  pronuilgBted  onSeptemberig,  1063 
(48  FR  42102).  Jt'inchides  eight 
subchapters  on  the  following  subjects: 
(1)  General  Administrative  and 
DeHnitional  Matters;  (2)  Acquisition 
Planning:  (3)  Contracting  Methods  and 
Contract  Types;  (4)  Socioeconomic 
Programs;  (5)  General  Contracting 
Requirements;  (6)  Special  Categories  of 
Contracting:  (7)  Contract  Management: 
and  (8)  Formats  for  Clauses  and  Forms. 
The  FAR  is  codified  in  Title  48,  Chapter 
1  of  the  Code  of  Federal  Regulations. 

Because  of  differing  statutory 
authorities  among  Federal  departments 
and  agencies,  the  FAR  authorizes 


departments  and -agencies  to  premulgate 
regulations  to. iniplement  FAR  pdUraes 
and  procedures  within  the  orgaoBafiini, 
and  to  include  additional  policiescand 
procedures,  solicitation  provisioiB.'or 
contract  clauses  to  satisfy  the  spaciHc 
needs  of  the  respective  organizafiDns. 

HUD  promulgated  its  regulationstto 
implement  the  FAR  on  March  1,  XBW''^ 
FR  7696).  The  HUD  Acquisition 
Regulation  (HUDAR)  included:  pC) 
Reformatting  the  previous  HUD 
procurement  regulations  from  41tSIt 
Chapter  24:  (2)  removing  provisions  dutt 
would  duplicate  FAR  coverage; -and  (3) 
inserting  necessary  departmental 
procedures  where  required  to 
supplement  the  FAR. 

Since  the  FAR  has  been  promiijgated 
to  be  the  uniform  Federal  GnwemmBnt- 
wide  acquisition  regulation,  the  ladk  of 
coverage  of  a  particular  topic  inihe 
HUDAR  indicates  that  theDepartmant 
accepts  the  FAR  policy  and^ffooedure 
on  the  topic  without  need  for'furthar 
elaboration.  Hence,  in  such  sections  as 
HUDAR  2409.504  (contracting  officer 
responsibilities).  2415.6  (source  sdtetion 
procedures),  and  2416.405  (descrifltian-ilf 
contract  clauses  for  award  fee 
contracts),  the  HUDAR  substantiaUy 
supptemertts  the  SAR  requirements  to 
respond  to  departmental  concerns. 

The  numbering  and  citation  format  for 
the  HUDAR  is  state  in  HUDAR 
2401.104-2.  Generally,  the  following 
rules  ^igily: 

1.  If^en  the  HUDAR  implemedtsior 
deviates  from  a  parallel  part,  subpart. 
neiStion.-fiabsadtian  or  paragraphifftthe 
FAR,  that  implementation  or  deviafhmiiB 
>nujnbersd'andccaptioned  wherejpossible 
^to  sonespond  to>#ie  FAR  part,  aiifaprtt 
-section,  -subsection,  or  paragraph. 

-2.  When  HUD  supplements  material 
contained  in  the  FAR,  it  is  givena 
-«inique  nuniber  containing  the  nmnemlB 
"70"  or  higher.  The  rest  of  the  ninnber 
^parallels  the  FAR  part,  subpart,  etc^tthdt 
'it  supplements.  Only  those  specffic 
paxtfi,  subparts,  sections,  subsedtions 
paragraiihs,  or  subparagraphs  of^fln 
¥AR  tfaat^reibeing  supplemented^ll 
appear  in  the  HUDAR  under  a  unique 
number  containing  the  numerals  "7iD"ifflr 
higher.  See,  e.g.,  HUDAR  2406.3(»-7D(a) 
of  this  interim  rule. 

3.  Where  material  in  the  FARisquitos 
no  elaboration,  there  is  no 
corresponding  numbering  in  the 
HUDAR.  Therefore,  there  may  be^gops 
in  the  HUDAR  sequence  of  nunters 
where  the  FAR,  as  written,  is  applicable. 

4.  The  HUDAR  is  cited  in  accordanoe 
with  Federal  Register  standards 
approved  for  the  FAR.  Any  sectumjlf 
the  HUDAR  may  be  formally  idantifiefl. 
by  its  section  number.  In  the  HUDAR. 


aoDg  reference  to  the  FAR  is  indicated  by 
*^kR"  followed  by  the  section  number. 

JLKevisions  to  the  FAR  Under  the 
Ganpetition  in  Contracting  Act  (CICA) 

9ince  the  promulgation  of  the  FAR  on 
September  19, 1983,  at  least  eleven  sets 
uin^AR  revisions  have  been  promulgated 
intthe  Federal  Register.  The  most 
lilgnffirMiiit  revisions  that  affect  HUDAR 
tfafiunnnent  were  promulgated  on 
ijanuary  11. 1985  (50  FR  1726)  January  15. 
nflE  (50  FR  2268).  and  June  20. 1985  (50 
FR25680).  These  three  sets  of  revisions 
■ingilement  the  Competition  in 
Contracting  Act  of  1984  (CICA)  (41 
dJ:S.C  JJfi3.  41  U.S.C.  403.  and  31  U.S.C. 
}).  Since  any  revision  to  the 
directly  affects  HUD  acquisition 
•procedures,  these  revisions  of  the  FAR 
88.8  result  of  CICA  represent  changes  to 
HUD's  procurement  practices. 

IThe  following  sections  summarize  the 
3iey  regulatory  areas  of  CICA  and  the 
nSS  FAR  revisions  that  significantly 
-Effect  the  revisions  to  the  HUDAR  in 
tMi  interim  rule,  in  addition  to  the 
HawuAR  provisions  that  implement 
tfliDse  revisions. 

A.sCompetition  in  Contracting 
Msguirements 

CICA  amends  section  303  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (41  U.S.C.  253)  (the 
1949 Act)  to  establish  as  congressional 
jidliqytiiiat  competitive  procedures  are 
Teqtiircdiin  awarding  Federal  contracts 
;£or  property  or  services. 

CICA  requires  that  agency  managers 
and  staff  use  certain  procurement 
procedures  where  awards  are  proposed 
•using  other  than  full  and  open 
:iaiinpetition.  (See  section  303(b)-(f)  of 
ifae  amended  1949  Act.)  The  January  11, 
!HB5  revisions  to  the  FAR  incorporate 
tthase  reqiurements  at  FAR  Subpart  6.3. 
Ihider  FAR  6.304.  approvals  at  certain 
diQ)artmental  levels  are  required  for 
dDier  than  full  and  open  competition, 
depending  on  the  size  of  a  contract: 

H.  For  a  proposed  contract  not 
exceeding  $100,000.  approval  must  be  at 
aifanoil  jdiove  the  contracting  officer; 

.2.Torai  proposed  contract  greater 
than  $100,000,  but  not  exceeding  $1 
niUlion,  approval  must  be  by  the 
designated  "competition  advocate"  for 
-the  respective  procuring  activity: 

38.  For  a  proposed  contract  greater 
than  $1  million  but  not  exceeding  $10 
million,  approval  must  be  by  the  head  of 
:the  pisQuring  activity  or  a  designee  who 
'nKetstwttain  criteria  in  FAR 
>6Jii4MK4](i)  and  (it);  and 

4LBhr(a  proposed  contract  greater 
than  $10  million,  by  the  senior 
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procurement  executive  as  designated  by 
the  respective  agency. 

Section  303A  of  the  CICA-amended 
1949  Act  specifies  planning  and 
solicitation  requirements  to  implement 
the  goal  of  full  and  open  competition. 
Generally,  agencies  must  develop 
specifications  and  purchase  descriptions 
using  market  research  reflecting  the 
minimum  needs  of  the  respective  agency 
and  the  maricet  available  to  meet  those 
needs. 

In  order  to  implement  FAR  Part  6  to 
specific  HUD  programs.  HUDAR  Part 
2406  designates  certain  managers  and 
Stan'  to  carry  out  various  functions: 

1.  Eatabliahment  of  the  Procurement 
Review  Board  (PRB).  HUDAR  2406.304- 
72  provides  for  the  PRB  to  review  and 
approve  certain  Headquarters-proposed 
sole-source  awards  in  excess  of  the  FAR 
small  purchase  limitations.  PRB  review 
and  approval  shall  be  in  addition  to  that 
of  agency  managers  and  designated  staff 
under  FAR  6.304(a]((lH4).  For  sole- 
source  awards  in  excess  of  $10  million, 
fmal  review  and  approval  are  the 
responsibility  of  the  Senior  Procurement 
Executive.  Regional  PRBs  have  also 
been  established  by  the  respective 
Regional  Administrators — Regional 
Housing  Commissioners,  based  on 
directions  from  the  HUD  Senior 
Procurement  Executive  (the  Assistant 
Secretary  for  Administration). 

2.  Approval  of  a  class  justification  for 
"other  than  full  and  open  competition  ". 
HUDAR  2406.304(c)  states  that  this  type 
of  class  lustification  must  be  approved 
in  writing  by  the  Senior  Procurement 
Executive  (the  Assistant  Secretary  for 
Administration).  These  class 
justifications  may  refer  to  certain 
procurement  actions  where  only  one 
source  of  a  limited  number  of  sources 
possesses  the  requisite  technical 
ex|>ertise  to  meet  the  Department's 
needs. 

3.  Approval  of  a  Justification  for 
"other  than  full  and  open  competition  " 
in  certain  HUD  programs.  HUDAR 
2406.304-70  establishes  the  levels  of 
authority  for  approval  of  procurement 
justifications  for  "other  than  full  and 
open  competition"  in  the  HUD 
Headquarters  acquired  property 
program.  HUDAR  2406.304-71  provides 
that  for  Field  Office  procurements,  such 
justifications  for  a  proposed  contract 
more  than  $1  million  but  not  exceeding 
$10  million  must  be  approved  by  the 
Deputy  Regional  Administrator.  The 
Department  has  determined  that  this 
delegation  would  avoid  a  possible 
situation  of  the  head  of  a  procuring 
activity  approving  its  own  request  for 
contracting  in  a  manner  using  "other 
than  full  and  open  competition". 


B.  Competition  Advocates 

As  described  in  CICA  section  2732 
and  in  FAR  6.502(a),  Federal  agencies 
are  to  designate  "competition 
advocates"  as  internal  monitors  of 
agency  performance  to  achieve  full  and 
open  competition  in  its  contracting 
operations.  Among  the  competition 
advocates'  duties  are: 

1.  Preparing  and  submitting  an  annual 
report  to  the  agency  senior  procurement 
executive,  in  accordance  with  agency 
procedures,  describing — 

(i)  The  competition  advocate's 
activities; 

(ii)  New  initiatives  required  to 
increase  competition; 

(iii)  Any  remaining  barriers  to  full  and 
open  competition;  and 

(iv)  Ways  in  which  the  agency  has 
emphasized  competition  in  areas  such 
as  acquisition  training  and  research; 

2.  Recommending  to  the  senior 
procurement  executive  goals  and  plans 
for  increasing  competition  on  a  fiscal 
year  basis;  and 

3.  Recommending  a  system  of 
personal  and  organizational 
accountability  for  competition  to  the 
senior  procurement  executive. 

HUDAR  2406.5  designates  the  Deputy 
Assistant  Secretary  for  Administration 
as  the  Department's  competition 
advocate.  Other  designations  of 
competition  advocates  for  various 
procurement  activities  have  been  set  out 
in  HUD  Handbooks  and  internal 
departmental  directives.  Replacements 
for  these  competition  advocates  will  be 
approved  by  the  Senior  Procurement 
Executive. 

C.  Procurement  Protest  Procedures 

Section  2741  of  CICA  (31  U.S.C.  3551- 
3556)  modifies  the  procedures  for  bid 
protests.  FAR  Subpart  33.1  (Protests) 
and  Subpart  33.2  (Disputes  and  Appeals) 
implement  those  procedures,  with 
certain  exceptions.  Under  FAR  33.103, 
when  a  protest  is  filed  only  with  an 
agency,  an  award  shall  not  be  made 
until  the  matter  is  resolved.  Exceptions 
are  provided  in  FAR  33.103(a).  FAR 
33.103(b)  states  procedures  for  the 
respective  agency's  treatment  of  the 
protest  before  and  after  award.  FAR 
33.104  provides  procedures  for  the 
treatment  of  protests  before  and  after 
award  to  the  General  Accounting  OfHce. 
Finally  FAR  33.105  states  standards  for 
the  treatment  of  protests  concerning 
automatic  data  processing  (ADP) 
acquisition  awards  to  the  General 
Services  Board  of  Contract  Appeals 
(GSBCA). 

HUDAR  Part  2433  of  this  interim  rule 
implements  CICA  section  2741  and 
establishes  procedures  for  the 


consideration  of  protests.  The  HUD 
Office  of  General  Counsel  (OGC)  has 
the  responsibility  for  handling  matters 
relating  to  protests  against  the  award  of 
contracts  by  the  Department  that  are 
filed  with  the  GAO  or  GSBCA.  All 
comments  from  the  Department  to  GAO 
or  GSBCA  shall  be  written  by  OGC/ 
HUD.  The  Contracting  OHicer  has  the 
responsibility  for  furnishing  OGC  with 
all  information  relating  to  the  protest. 

Concerning  protests  to  HUD,  HUDAR 
2433.103  of  this  interim  rule  states  that 
when  the  Contracting  Officer  makes  a 
determination  to  award  a  contract 
notwithstanding  a  protest,  as  authorized 
by  FAR  33.103{a){l}-{3),  the  Head  of  the 
Contracting  Activity  (HCA)  shall 
approve  the  determination  before  the 
award.  In  addition,  the  HCA  shall  notify 
OGC  of  his  or  her  intent  to  approve  the 
award. 

Protests  Rled  with  the  Department 
after  the  award  will  be  considered  by 
the  Contracting  Officer,  with  assistance 
from  other  HUD  offices.  Concerning  the 
Hnal  HUD  decision  on  an  award  protest, 
if  the  Contracting  Officer  determines 
that  GAO  views  are  desirable,  the  time 
period  for  reaching  a  departmental 
decision  on  the  protest  shall  be  10 
working  days  from  the  receipt  of  the 
GAO  position,  but  not  later  than  30 
working  days  after  HUD  receives  the 
protest. 

HUDAR  2433.104  of  this  interim  rule 
sets  out  procedures  to  implement  FAR 
Part  33  and  CICA  section  2741.  Upon 
receipt  by  the  Department  of  a  written 
request  for  a  formal  report  relating  to  a 
protest  filed  with  GAO,  OGC/HUD, 
with  appropriate  assistance  from  the 
Contracting  Officer,  shall  prepare  and 
file  the  report  in  accordance  with  GAO 
requirements  at  4  CFR  Part  21.  The  HCA 
shall  report  to  the  Comptroller  General 
if  HUD  has  decided  not  to  comply  with 
the  GAO  recommendation.  The  HCA 
shall  also  notify  OGC/HUD  of  his  or  her 
decision  not  to  comply. 

D.  Other  Significant  Revisions  to  the 
HUDAR 

There  are  other  significant 
modifications  to  the  HUDAR.  HUDAR 
Subpart  2415.6  of  this  interim  rule 
substantially  revises  the  format  of  the 
current  regulations  on  source  selection, 
but  neither  modifies  the  substantive 
procedures  for  source  selection  nor  the 
administrative  responsibilities  and 
related  powers  of  various  departmental 
bodies  (i.e.,  the  Technical  Evaluation 
Panel  (TEP)  and  the  Source  Evaluation 
Board  (SEB))  and  other  departmental 
officials  (i.e.,  the  Senior  Procurement 
Executive  and  the  respective  contracting 
officers)  Involved  in  source  selection. 
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These  HUDAR'  revisions  conform  more 
closed  toithe  speciTicsections  of  .the 
FAR  and  eliminate  redundant 
provisions.  In  amannersimilar  to  that  of 
the  current  regulations.  Subpart  2415^ of 
this  interim/Tule  sets  different 
procedures  for  procurements  where:  {^) 
The  expected  dollar  amount  will  be 
$500.aOO  or  more,  and  (b)  ^here  the 
expected  dollar  amount  will  be  less  than 
$50aOQO. 

HUDAR  2414.404-1(0)  of  this  interim 
rule  redelegates  authority  to  Heads  of 
Contracting  Activities.  Under  this 
authority,  invitations  for  bids  may  be 
cancelled  and  all  bids-rejected  before 
award  when  the  Head  of  the 
Contracting  Activity  determines  in 
writing  that  cancellation  is  appropriate 
and  consistent  with  FAR  14.401^. 

HUDAR  Part  2421  (Minority  .Business 
Enterprises  and  Historically  Black 
Colleges  and  Universities)  has  been 
redesignated  as  Part  2470  (Special 
Programs  Affecting  Acquisition)  within 
a  new  Subchapter  U— »HUD 
Supplementations.  This  accords  with  the 
current  FAR  format  and  represents  a 
more  appropriate  placement  of  this  set 
of  departmental  procurement  policies 
and  procedures.  In.  addition.  HUDAR 
2470.101  and  2470.103  of  this  interim  rule 
revise.the  list  of  possible  minority  group 
members  for  the  formation  of  a 
"minority  business  enterprise"  for 
purposes  of  HUD  acquisition  policy,  to 
add  "Hasidic  Jewish  Americans".  This 
revision  accords  with  a  final  rule  of  the 
Minority  Business  Development  Agency 
of  the  U:S.  Department  of  Commerce 
published  in  the  Federal  Register  of 
October  24, 1984  (49:FR  42699). 

III.  Miscellaneous 

A.  Executive  Order  12291 

Under  Bulletin  No.  B&-7,  the  Director 
of  the  Office  of  Management  and:Budget 
(OMB)'.withdrew  the  general  exemption 
from  Executive  Order  12291  for  agenpy 
procurement  regulations. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291.  The  rule 
does  not:  (1)  Have  an  annual  effect  on 
the-economy  of  SlQO  million  or  more:  (2) 
cause  9  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  agencies  or 
geographic  regions;  or  (3)  have 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  oronthe  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  TSie 
HUDAR  revisions  in  this  interim  rule 
involve  modifications  of  various 
departmental  procedureBfor  HUD 


procurement  activities.  These 
modifications  will  not.affect  specific 
HUD  contractors  or,prospective 
contractors,  but  rather  revise  the 
procedures  for  HUD  procurement 
decisions. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  provisions  df 
section  605(b)  of  the^egulatory 
Flexibility  Act  (5  U.5.C.  601),  the 
Undersigned  ccrrtffies'that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  rule  contains  few  changes 
to  current  acquisition  regulations.  To  the 
extent  changes  ore  made  to  current 
regulations,  they  are  designed  to  foster 
and  promote  participation  of  small 
entities  in  the  Department's  procurement 
program. 

C.  Paperwork  Reduction  Act 

HUDAR  2401.105  of  this  interim  nile 
states  that  under  the  Paperwork 
Reduction  Act  of  1980  (44  U:S.C  3520), 
information  collection  requests  covered 
by  the  Act  have  fateen  approved  by  OMB. 
The  HUDAR  revisions  in  this  interim 
rule  refer  to  departmental  procedures  For 
HUD  procuremerit  activities  and  do  not 
involve  additional  information 
collection  burdens  to  those  in  the  May 
1984  HUDAR. 

The  following  OMS  control  number 
applies  for  information  collection 
requests  under  this  interim  rule:  OMB 
Approval  ttluniber  253S-0091.  The 
expiration  date  is  March  31, 1967.  This 
OMB  approval  rtrfers  to  the  following 
information  collections  iictHritie6:(T) 
Organizational  conflict  of  interest 
disclosure  or  representation 
(2409.504(a));  (2)  organizational  conflict 
of  interest  clause  (a409:504(b));  (3) 
determination  of  award  fee  earned 
clause  (3416.405(e)(1));  and  (4) 
aeriification  of  status  as  a  Minority 
Business  Enterprise  (MBE)  (2421 .103). 

D.  National-Environmental  Policy  Act 

A  Finding'of  Nonsignificant  Impact 
withTe^iect  to  the' environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CPRPart  50,  which 
implement  section  102(2)(C)  of  the 
NationalSnvironmental  Policy  Act  of 
1969,  42  U.SiC.  4332  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
inthe'Office  df  the  General  Ckiunsal. 
Rules;DooketClerk.  «ooml0276,  "451 
Seventh  Street  9W.,  Washmgton,  DC 
20410. 

E.  AdminrstraliveTrocedure  Act 

Section  553  of  the  Administrative 
Procedure  Ax:t  BNsmpto  rules  relating  to 
public  contracts  from  the  priornotice 


and  Bominsnt  q)nBBdiiie  ticrmaliy 
required  for  informalTutsmaking. 
However,  the  OffiaetdfFedetdl 
Procurement  Policy  (QISP).  Office  ^f 
Management  and  Budget r(OMB),  has 
estabUshediproBoduns  tobe used  by  all 
FederaK'Bgenoiss.intheipromulgetionrof 
procmemeilt  i9gulatians..In  CMl^i^Dlioy 
letterJI»-2.  QFPPstates'tfaat  an  agenoy 
must  pravide*Hn  oppurtunlty  for^public 
comment  before  adi^lting  procurement 
regulations  if  the  regiilations  represent  a 
"significant"  change  to- existing 
regulations.  "SigniAcant"  is  defined 
generally  as  somethingihat  Ins  an 
effect  beiyond  the  intemdl  operating 
procedures  of  the  agency  or  has  a  cost 
or  administrative  impact  on  coittractors. 

llie'Department  has  determined  thM 
this  rule  does 'not  represent  a  signtficarft 
tihange.  As  described  eeriierin  the 
preamble,  dianges  made  to  the  HUD 
Acquisition  Regulation  are  principdlly  in 
the  areas  of  format  and  internal 
procedures.  The  internal  procedural 
changes  are  necessary  to  implemertt 
new  policies  established  by  OICA  and 
by  the  1985  FAR  Amentfanents. 

The  Department  traditionally  has 
provided  for  prior  notice  and  comment 
even  whennot  required  by  the 
Administrative  Procedure  Act  (see  24 
CFR  10.1).  Although  this  is  the  general 
policy  of  the  Department,  we  have 
determined  in  this  instance  thet  it  is 
unnecessary  to  delay  the  effectiveness 
of  this  largely  procedural  rule  pending 
the  receipt  of  public  comments. 
Accordingly,  the  rule  is  being  published 
for  effect.  iQevertheless.  because  of  the 
possibility  oT  public  interest  in  portions 
of  the  rule,  the  Department  is  publishing 
the  HUDAR  changes  as  interim 
rulemaking  and  is  providing  for  a  piiblh: 
comment  period  of  80- days.  The 
Department  will  review  all  comments 
received  and  take  them  into  account  in 
the  development  of  a  final  rule. 

F.  Department 's  Semiannual  Agenda  of 
Regulations 

Thisinterimrule  is  listed  as  item  947 
in  the  Department's  SemiannuEil  Agenda 
of  Regulations.-published  on  October  29, 
1985  (50  FR  44166,  44206)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  fiubjeots.in  4S'CKR>Ch«pter  24 

Government  procurement.  HUD 
acquisition  regulations. 

Accordingly,  the  Department  of 
Housing  and  Urban. Develqpmenti(UIJD) 
amends  Title-48.  Chapter .24  of  the  Code 
of  FederaLRegulations  asifoUows: 

1.  The  Tabte  of  Contents  for  IEitle4B. 
Chapter  24ri«rreviaal  toTead  asrfdlbws: 
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CHAPTER  24— DEPARTMENT  OF 
HOUSING  AND  URBAN 
DEVELOPMENT 

SUBCHAPTER  A-GENERAL 

Part 

2401  Federal  Acquisition  Regulations 
System 

2402  Definitions  of  Words  and  Terms 

2403  Improper  Business  Practices  and 
Personal  Conflicts  of  Interest 

2404  Administrative  Matters 

SUBCHAPTER  B-COMPETITION  AND 
ACQUISITION  PLANNING 

2405  Publicizing  Contract  Actions 

2406  Competition  Requirements 

2407  Acquisition  Planning 
2409    Cwitractor  Qualiflcations 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

2413  Small  Purchase  and  Other  Simplified 
Purchase  Procedures 

2414  Scaled  Bidding 

2415  Contracting  by  Negotiation 

2416  Types  of  Contracts 

SUBCHAPTER  O— SOCIOECONOMIC 
PROGRAMS 

2419  Small  Business  and  Small 
Disadvantaged  Business  Concerns 

2420  Labor  Surplus  Area  Concerns 

2424    Protection  of  Privacy  and  Freedom  of 
Information 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

2428  Bonds  and  Insurance 

2429  Taxes 

2432  Contract  Financing 

2433  Protests,  Disputes,  and  Appeals 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

2436  Construction  and  Architect-Engineer 
Contracts 

2437  Service  Contracting 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

2449    Termination  of  Contracts 

SUBCHAPTER  U— HUD 
SUPPLEMENTATIONS 

2470    Special  Programs  Affecting  Acquisition 
SUBCHAPTER  A-GENERAL 

PART  2401— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  The  authority  citation  for  the  CFR 
Part  2401  is  i^vised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

3.  A  new  2401.105  is  added,  to  i^ad  as 
follows: 

240  M  05    OMB  approval  under  the 
Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3.501-3520)  requires  that 


Federal  agencies  obtain  approval  from 
the  Office  of  Management  end  Budget 
(OMB)  before  collecting  information 
from  10  or  more  persons.  HUD  has 
received  approval  from  OMB  to  collect 
information  under  the  provisions  of  its 
Acquisition  Regulation.  The  OMB 
Approval  Number  is  2535-0091. 

4.  The  Table  of  Contents  for  Subpart 
2401.6  is  revised  to  read  as  follows: 

Sul>part  2401.6— Contracting  Autttortty  md 
Responsibilities 

Sec. 

2401.601  General. 

2401.601-70    Office  of  Procurement  and 

Contracts. 
2401.601-71    Acquired  Property  Program  of 

the  Office  of  Housing. 
2401.601-72    Government  National  Mortgage 

Association  (GNMA). 
2401.601-73    Regional  Offices. 

2401.602  Contracting  Officers. 
2401.602-70    Ratification  of  unauthorized 

contract  awards. 

2401.603  Selection,  appointment  and 
termination  of  appointment. 

2401.603-2    Selection. 
2401.603-3    Appointment. 

Subpart  2401.6— Contracting  Authority 
and  Responsibilities 

5.  HUDAR  2401.601-1  and  2401.601-2 
are  removed  and  HUDAR  2401.601-70, 
2401.601-71,  2401.601-72.  and  2401.601- 
73  are  added  to  read  as  follows: 

2401.601-70    Office  Of  Procurement  and 
Contracts. 

The  Office  of  Procurement  and 
Contracts,  in  the  Office  of  the  Assistant 
Secretary  for  Administration,  is 
responsible  for  all  Departmental 
procurement  except  as  specified  below. 
The  Office  of  Procurement  and 
Contracts  also  is  responsible  for 
awarding  all  contracts  and  agreements 
in  support  of  the  Department's 
Consolidated  Supply  Program.  Such 
awards  will  be  made  under  the 
regulations  found  at  24  CFR  Part  965, 
Subpart  G.  These  contracts  are 
established  for  voluntary  use  by  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  in  their  purchase  of  certain 
supplies  and  equipment  necessary  for 
the  operation  and  maintenance  of  low- 
income  housing. 

2401.601-71    Acquired  Property  Program 
of  the  Office  of  Housing. 

The  Office  of  Housing,  headed  by  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  awards  and 
manages  procurement  actions  for  HUD- 
owned  property  and  property  held  by 
HUD  as  mortgagee-in-possession  under 
the  National  Housing  Act  (12  U.S.C. 
1701-1749).  This  includes  all  contract 
actions  associated  with  property 


disposition,  such  as  the  procurement  of 
goods  and  services  for  the  management 
repair,  improvement  alteration, 
demolition,  maintenance,  operation, 
rental,  sale  or  other  disposal  of  such 
properties.  This  function  also  includes 
the  award  and  management  of 
procurement  actions  incidental  to  a 
foreclosure  or  the  taking  of  a  deed-in- 
lieu  of  foreclosure  on  property  with 
HUD-held  mortgages,  including 
purchase  money  mortgages.  Operational 
contracting  for  the  program  is 
decentralized  to  specific  positions  at 
HUD  Field  Offices.  In  addition,  the 
Office  of  Housing,  through  its 
Headquarters  staff: 

(a)  Awards  contracts  for  the  above- 
described  functions  when  the  contracts 
have  national  applicability; 

(b)  Provides  technical  assistance  and 
operational  contracting  support  to 
Housing  Field  Office  personnel,  as 
needed; 

(c)  Issues  internal  procedures  for  the 
above,  which  are  consistent  with  and 
not  duplicative  of  the  FAR  or  HUDAR. 

2401.601-72    Government  National 
Mortgage  Association  (GNMA). 

The  President  GNMA,  exercises 
statutory  procurement  authority  with 
respect  to  requirements  related  to 
GNMA's  programmatic  functions.  The 
HUDAR  does  not  apply  to  these 
procurement  actions.  The  President 
GNMA  is  responsible  for  issuing  and 
complying  with  appropriate  GNMA 
procurement  guidelines  not  inconsistent 
with  standards  established  by  the 
Senior  Procurement  Executive. 

2401.601-73    Regional  Offices. 

Procurement  of  supplies  and  services 
for  HUD  Regional  requirements  is 
accomplished  at  each  Regional  Office  by 
the  Regional  Contracting  Officer  and  the 
Director  of  the  Administrative  Services 
Division,  Office  of  Administration. 

PART  2402— DEFINITIONS  OF  WORDS 
AND  TERMS 

6.  The  authority  citation  for  48  CFR 
Part  2402  is  revised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

7.  HUDAR  2402.101  is  revised  to  read 
as  follows: 

2402.101     Definitions. 

"Department" — means  The 
Department  of  Housing  and  Urban 
Development  which  may  also  be 
designated  as  "HUD". 
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"Head  of  the  Contracting  Activity 
(HCA)" — is  defined  in  accordance  with 
the  FAR.  The  following  HUD  officials 
are  designated  as  HCAs: 

(1)  Director.  Office  of  Procurement 
and  Contracts,  for  HUD  Headquarters 
procurement  and  the  Consolidated 
Supply  Program; 

(2)  The  Regional  Directors.  Offices  of 
Administration,  for  Regional  Office 
procurement; 

(3)  The  Chief  Reconditioning  and 
Contracting  Branch,  Office  of 
Multifamily  Housing  Management,  for 
Headquarters  acquired  property 
operations; 

(4)  The  Managers.  HUD  Field  Offices. 
for  decentralized  procurement  for 
acquired  properties  and  other  delegated 
procurement;  and 

(5)  The  President.  Government 
National  Mortgage  Association 
(GNMA),  for  procurements  related  to 
GNMA's  programmatic  functions. 

"Primary  Organization  Heads" — are 
those  officials  of  the  Department  who 
are  responsible  for  the  major 
organizational  components  of  HUD  and 
who  report  directly  to  the  Secretary  or 
Under  Secretary.  The  Primary 
Organization  Heads  of  HUD  are:  the 
Assistant  Secrelaries,  the  General 
Counsel,  the  Deputy  Under  Secretaries, 
the  President  of  GNMA.  the  President  of 
the  Solar  Energy  and  Energy 
Conservation  Bank,  the  Inspector 
General,  and  the  Regional 
Administrators. 

"Secretary" — means  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development,  or  his  or  her  designee. 

"Senior  Procurement  Executive" — 
means  the  Assistant  Secretary  for 
Administration.  The  Senior  Procurement 
Executive  has  responsibility  for  the 
development  of  procurement  systems, 
evaluation  of  systems  performance  in 
accordance  with  approved  criteria, 
enhancement  of  career  management  of 
the  procurement  work  force,  and 
certification  to  the  Secretary  that  the 
Department's  procurement  systems  meet 
approved  criteria.  The  Senior 
Procurement  Executive  is  also 
responsible  for  all  Departmental 
procurement  policy,  regulations,  and 
procedures,  except  for  internal 
procedures  related  to  programmatic 
procurements  of  the  Government 
National  Mortgage  Association  and  the 
acquired  property  program  under  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

8.  The  caption  of  Subchapter  B  is 
revised  to  read  as  follows: 


SUBCHAPTER  B-COMPETmON  AND 

ACQutsmoN  puummo 

9.  The  authority  citation  for  48  CFR 
Part  2405  is  revised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  4a6(c));  sec.  7(d)  of  the 
Department  of  Housing  and  IJrban 
Development  Act  (42  U.S.C.  3535(d)). 

10.  HUDAR  Part  2405.  Publicizing 
Contract  Actions,  is  j^designated, 
without  revision,  as  the  first  part  in 
HUDAR  Subchapter  B. 

11.  A  new  Subpart  2405.2  and  section 
2405.202  are  added,  to  read  as  follows: 

Su'ipart  2405.2— Syitopsa*  Of 
Proposed  Contract  Actions 

240&202    Exctptions. 

(b)  The  Senior  Procurement  Executive 
shall  make  the  written  determination  in 
accordance  with  FAR  5.202(b]  that 
advance  notice  of  proposed  contract 
actions  is  not  appropriate  or  reasonable. 

12.  A  new  Part  2406  is  added,  to  read 
as  follows: 

PART  2406-COMPETmON 
REQUIREMENTS 

Subpart  2406.2— fuN  and  Opan  Compatition 
Aflar  Exchiaion  of  Sourcas 

2406.202    Establishing  or  maintaining 
alternative  sources. 

Sulipart  2406.3— Otttar  Tlum  Fun  and  Opan 
Compatition 

2406.304    Approval  of  the  justirtcation. 

2406.304-70    Approval  of  the  justification- 
Headquarters  acquired  property 
program. 

240a304-7l    Approval  of  the  justincation— 
Field  Office  procurements. 

2406.304-72    Approval  of  the  justification- 
Procurement  Review  Board. 

Sul>part  2406.S-Compatltion  Advocatas 

2406.501     Requirement. 

Authority:  Competition  in  Contracting  Act 
of  1984  (41  U.S.C.  253):  sec.  205(c)  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  486(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Sut>part  2406.2— Fun  and  Open 
Competition  After  Exclusion  of 
Sources 

2406.202    EatabMstiing  or  maintaining 
altamativa  aouroaa. 

(b)(1)  The  HCA  shall  sign  the 
Determination  and  Finding  (D&F) 
required  by  FAR  6.202(b)(1). 

Sut)part  2406.3— Ottter  Tlian  Full  and 
Open  Competition 

2406.304    Approval  of  tha  Justification. 

(c)  A  class  justification  for  other  than 
full  and  open  competition  shall  be 


approved  in  writing  by  the  Senior 
Procurement  Executive. 


2406.304-70    Approval  Of  ttia 
Juatiflcation    Haadquartara  acquirad 
proparty  program. 

(a)  The  justification  for  other  than  full 
and  open  competition  for  the 
Headquarters  acquired  property 
program  shall  be  approved  in  writing — 

(1)  For  a  proposed  contract  not 
exceeding  $100,000,  by  the  Chief. 
Reconditioning  and  Contracting  Branch. 
Office  of  Multifamily  Housing 
Management. 

(3)  For  a  proposed  contract  more  than 
$1  million  but  not  exceeding  $10  million, 
by  the  Director,  Office  of  Multifamily 
Housing  Management. 

2406J04-71    Approval  Of  tlia 
justification— FiaM  Offica  procuramanta. 

(a)  The  justification  for  other  than  full 
and  open  competition  for  Field  Office 
procurements  shall  be  approved  in 
writing — 

(3)  For  a  proposed  contract  more  than 
$1  million  but  not  exceeding  $10  million, 
by  the  Deputy  Regional  Administrator. 

2406.304-72    Approval  of  tha 
justtfication'-Procuramant  Ravlaw  Board. 

(a)  The  Senior  Procurement  Executive 
shall  provide  for  the  operation  of  a 
Procurement  Review  Board  (PRB)  to 
review  and  approve  all  Headquarters- 
proposed  sole-source  awards  in  excess 
of  the  small  purchase  limitation  that  are 
based  upon  FAR  exceptions  6.302-1, 
6.302-2.  or  6.302-3.  The  PRB  shall  be 
comprised  of  senior  departmental 
managers  and  shall  use  criteria 
consistent  with  those  in  the  FAR  in 
evaluating  proposed  sole-source 
awards. 

(b)  PRB  review  and  approval  shall  be 
in  addition  to  that  required  by  FAR 
6.304(a)(l-3).  No  justification  for  other 
than  full  and  open  competition 
proposing  a  sole-source  award  as 
specified  in  2406.304-72(a],  above,  shall 
be  considered  final  and  approved  by  the 
Department  imtil  it  has  been  reviewed 
and  approved  by  the  PRB.  and  in  the 
case  of  a  sole-source  award  in  excess  of 
$10  million,  by  the  Senior  Procurement 
Executive. 

(c)  Regional  Administrators-Regional 
Housing  Commissioners  shall  provide 
for  the  operation  of  Regional 
Procurement  Review  Boards  based  upon 
directions  received  from  the  Senior 
Procurement  Executive. 
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SubfMTt  2406.5— Competition 
Advocates 

2406.S01    Raquirmwnt 

The  Deputy  Assistant  Secretary  for 
Administration  is  designated  as  the 
Department's  competition  advocate.  The 
authority  to  approve  replacements  for 
aH  HUD  competition  advocates  is 
delegated  to  the  Senior  Procurement 
Executive. 

SUBCHAPTER  C-CONTRACTING 
METHODS  AND  CONTRACTING  TYPES 

13.  The  title  and  Table  of  Contents  for 
Part  2414  are  revised  to  read  as  follows: 

PART  2414— SEALED  BtOONIQ 

Sut>part  2414.4— Opening  of  bids  and 
Award  of  Contract 

2414.404    Rejection  of  bids. 
2414.404-1    Cancellation  of  invitations  after 
opening. 

2414.406  Mistakes  in  bid. 

2414.406-3    Other  mistakes  disclosed  before 

award. 
2414.406-^    Mistakes  after  award. 

2414.407  Award. 


2414.407-2 

reasonatileness  of  price. 

Autkority:  Competition  in  Contracting  Act 
of  1984  (41  U.S.C.  253):  sec.  205(c)  of  the 
Federal  Property  and  Administrative  Service 
Act  of  1949  (42  use.  486(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

14.  A  new  2414.404  and  2414.404-1  are 
added,  to  read  as  follows: 

2414.404    fle|ec«lon  of  Mda. 

2414.404-1    CancelMton  of  invitations 
after  opening. 

(c)  Invitations  may  be  cancelled  and 
all  bids  rejected  before  award  but  after 
opening  when  the  Head  of  the 
Contracting  Activity,  as  described  in 
Subpart  2402.1.  determines  in  writing 
that  cancellation  is  appropriate  and 
consistent  with  FAR  14.404-1. 

15.  HUDAR  2414.406-3  is  revised  to 
read  as  follows: 

2414.406-3    Otiier  mistakes  disclosed 
iiefore  awsrd. 

(e)  Mistakes  in  bids  disclosed  before 
award  (other  than  obvious  clerical 
errors)  shall  be  submitted  to  the 
following  authorities  for  determinations: 

(1)  Director,  Off  ice  of  Procurement 
and  Contracts  for  all  Departmental 
procurement  except  as  stated  in 
paragraphs  (2)  and  (3]  of  this  section. 

(2)  Field  Office  Managers  for  the 
Acquired  Property  Program.  The  Field 
Office  Manager  will  obtain  the 
concurrence  of  the  Office  of  General 
Counsel  in  Headquarters  or  the  Regional 
Counsel  for  the  respective  Field  Office 
before  notification  to  the  bidder.  The 


Contracting  Officer  shall  be  notified 
promptly  of  the  course  of  action  to  be 
taken. 

(3)  Chief,  Reconditioning  and 
Contracting  Branch,  Office  of 
Multifamily  Housing  Management  for 
Headquarters  acquked  property 
operations. 

16.  HUDAR  2414.470-8  is  removed. 

PART  241S— CONTRACTING  BY 
NEGOTIATION 

17.  The  authority  citation  for  48  CFR 
Part  2415  is  revised  to  read  as  set  forth 
below,  and  any  authority  dtation 
following  any  section  in  Part  2415  is 
removed: 

Authority:  Competition  in  Contracting  Act 
of  1984  (41  U.S.C  253);  sec.  20S(c)  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.&C  4a6(c));  sec.  7(d)  of  the 
Department  of  Housing  and  Urt>an 
Development  Act  (42  U.S.C  3535(d)). 

18.  HUDAR  Subpert  2415.1  is 
removed. 

19.  HUDAR  2415.408  is  revised  to  read 
as  follows: 

2415.408    Issuing  soHcitatione. 

(d)  The  FAR  policy  on  bidding  time  for 
procurements  that  involve  sealed  bids 
(FAR  14.202-1)  is  applicable  to 
negotiated  procurements  under  this  part. 

20.  HUDAR  Subpart  2415.6  is  revised 
to  read  as  follows: 

Subpart  2415.6— Source  Solectioa 

2415.604  Responsibilities. 

2415.605  Evaluation  factors. 
2415.608  Proposal  evaluation. 
2415.809  Competitive  range. 
2415X10  Written  or  oral  discussion. 
2415.611  Best  and  final  offers. 
2415.611-70    Final  selection. 
2415.613  Alternative  source  selection 

procedures. 
2415.613-70    Applicability. 
2415.613-71     Evaluation  and  negotiation  or 

procurements. 

Subpart  2415.6— Source  Selection 

2415.604  ResponsHtWties. 

(b)  The  technical  requirements  related 
to  source  selection  shall  be  performed 
by  a  Technical  Evaluation  Panel  (TEP) 
for  procurements  lower  than  $500,000. 
The  TEP  shall  be  composed  of  one  or 
more  technical  personnel  designated  by 
the  program  or  initiating  office. 

2415.605  Evaluation  factors. , 

(e)  Each  technical  evaluation  factor 
and  subfactor  shall  be  assigned  a 
numerical  weight  which  shall  appear  in 
the  RFP.  These  factors  will  serve  as  the 
standard  against  which  all  proposals 
will  be  evaluated. 


2415.600    Propoeal  evaluation. 

(a)(2)  Technical  evaluation.  The  TEP 
shall  assign  each  proposal  a  score  on 
the  basis  of  the  factors  specified  in  the 
solicitation.  The  TEP  shall  identify  each 
proposal  as  being  either  acceptable  or 
unacceptable.  A  proposal  shall  be 
considered  unacceptable  if  it  is  so 
clearly  deficient  that  it  cannot  be 
corrected  through  written  or  oral 
discussions.  Predetermined  cut-off 
scores  designed  to  determine  a 
threshold  level  of  acceptability  of 
proposals  shall  not  be  employed.  A  TEP 
report  shall  be  prepared  and  signed  by 
the  technical  evaluator  or  evaluators, 
furnished  to  the  Contracting  Officer,  and 
maintained  as  a  permanent  record  in  the 
official  procurement  file. 

(3)  In  addition  to  the  documentation 
listed  in  FAR  15.60e(a)(2)(i-iv),  the  TEP 
report  shall  include — 

(i)  The  score  of  each  proposal; 

(ii)  A  narrative  evaluation  specifying 
the  strengths  and  weaknesses  of  each 
proposal; 

(iii)  Any  reservations  or  qualifications 
that  may  bear  upon  the  selection  of  a 
source  or  sources  for  negotiation  and 
award: 

(iv)  Specific  technical  reasons 
supporting  a  determination  of 
unacceptability  with  respect  to  any 
proposal;  and 

(v)  Score  sheets  of  all  TEP  members. 
,    (b)  The  HCA  may  reject  all  proposals 
received  in  response  to  a  sohcitation. 
His  or  her  written  determination  shall 
follow  FAR  15.608(b). 

2415.610  Written  or  oral  discussioii. 

(b)  Except  as  provided  in  FAR 
15.610(a),  the  Contracting  Officer  (or  his 
or  her  designee)  and  the  TEP  shall 
conduct  written  or  oral  discussions  with 
all  responsible  offerors  who  submit 
proposals  within  the  competitive  range. 

2415.611  Best  and  final  offer*. 

2415.611-70    Final  selection. 

(d)  After  the  close  of  discussions  and 
receipt  of  best  and  final  offers,  the  TEP 
shall  perform  a  fmal  evaluation  and 
prepare  its  selection  recommendation  or 
recommendations.  Based  on  the  EEP 
evaluation  and  recommendations,  the 
Contracting  Officer  shall  select  for  final 
contract  negotiation  the  offeror(s)  whose 
proposal  promises  the  greatest  value  to 
the  Government  in  ternos  of  cost, 
technical,  and  other  relevant  factors. 

2415.613    Alternative  source  selection 
procedures. 

2415.613.-70    AppUcattility. 

For  those  procurements  where  the 
expected  dollar  amount  will  be  $500,000 
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or  more,  the  procedures  set  out  in 
2415.613-71  will  apply.  These 
procedures,  which  are  more  formal  than 
those  applying  to  procurements  of  less 
than  $500,000,  may  also  be  used  at  the 
request  of  the  funding  Assistant 
Secretary  for  procurements  of  less  than 
$500,000. 

2415.613-71    Evaluation  and  wgotiaMon  of 
pfocufawianti. 

(a)  Evaluation.  (1)  Selection  of  the 
source  or  sources  for  final  contract 
negotiations  shall  be  made  by  the 
Source  Selection  Official  (SSO)  who  is 
the  head  of  the  funding  o^ice,  or  by  his 
or  her  designee.  To  assist  the  SSO  in 
evaluating  proposals  and  making  the 
selection,  the  SSO  shall  designate  a 
Source  Evaluation  Board  (SEB) 
composed  of  a  chairperson,  voting 
members,  and  advisors. 

(2)  After  the  deadline  for  receipt  of 
proposals,  the  Contracting  Officer  will 
forward  copies  of  the  technical  portion 
of  each  proposal  to  the  SEB  chairperson 
or  his  or  her  designee,  who  shall  be 
responsible  for  custody  of  the  proposals 
throughout  the  evaluation  process.  The 
cost  portion  of  each  proposal  shall  be 
retained  by  the  Contracting  Officer 
pending  initial  technical  evaluation  by 
the  SEB. 

(3)  The  SEB  shall  evaluate  each 
proposal  in  strict  conformance  with  the 
requirements  in  2415.608(a)(2). 

(4)  After  the  initial  technical 
evaluation,  the  Contracting  Officer  and 
the  SEB  shall  evaluate  the  cost  portion 
of  each  proposal. 

(b)  Competitive  range.  Unless  the  SEB 
is  prepared  to  recommend  under  FAR 
15.610(a)(3)  that  the  award  be  made  on 
the  basis  of  the  most  favorable  initial 
proposal,  the  SEB  shall  establish  a 
competitive  range  bqsed  upon  the 
evaluation  of  all  the  factors  for  award, 
including  cost  or  price. 

(c)  Written  or  oral  discussions.  The 
SEB  shall  conduct  written  or  oral 
discussions  with  all  oHerors  within  the 
competitive  range  as  required  by  FAR 
15.610. 

(d)  Final  SEB  Report.  After  the  close 
of  discussions  and  receipt  of  any 
revisions  to  proposals  and  any  Bnal 
adjustments  to  proposal  scores,  the  SEB 
shall  prepare  a  written  report  of  its 
findings  and  recommendations  and 
submit  it  to  the  SSO  for  action.  The 
report  shall  summarize  all  significant 
SEB  actions  in  the  solicitation  and 
evaluation  phases  and  shall  include  (in 
addition  to  the  requirements  in  FAR 
15.608(a)(2)(i-iv)  and  2415.808(a)(2)(i-v)) 
recommendations  to  the  SSO  regarding 
selection  in  terms  of:  (1)  A  single  source; 
(2)  a  number  of  equal  sources;  (3)  a 
number  of  sources  in  descending  order; 


or  (4)  options  to  be  considered  in 
arriving  at  the  final  decision. 

(e)  Selection  and  final  negotiation.  (1) 
Based  upon  the  SEB  report  and  the 
SSO's  review  of  the  matter,  the  SSO 
shall  select  a  source  or  sources  and 
document  the  basis  for  his  or  her 
selection.  The  SSO  shall  communicate 
these  findings  and  selection  in  a 
memorandum  to  the  Contracting  Officer. 
The  memorandum  shall  request  the 
Contracting  Officer  to  negotiate  with  the 
selected  8ources(s)  and  may  include 
specific  instructions  and  an  alternate 
80urce(s)  in  the  event  the  conduct  of 
final  negotiations  so  warrants. 

(2)  After  receipt  of  the  SSO's 
selection,  the  Contracting  Officer  shall 
undertake  final  negotiations.  A  proposal 
shall  not  be  considered  accepted  or  a 
contract  awarded  until  final 
negotiations  are  completed  with  the 
source  and  a  contract  is  executed. 

21.  The  heading  of  Subpart  2415.10  is 
revised  to  read  as  follows: 

Subpart  2415.10— Preaward,  Award, 
and  Poataward  Notifications,  Protests, 
andMstakea 

22.  HUDAR  2415.1003  is  redesignated 
as  2415.1004.  and  is  revised  to  read  as 
follows: 


2415.1004 

Protests  against  awards  of  negotiated 
procurements  shall  be  processed  in 
accordance  with  FAR  Subpart  33.1  and 
HUDAR  Subpart  2433.1 

SUBCNAPTER  D-SOCIOECONOMIC 
PROGRAMS 

PART  241»-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

23.  The  authority  citation  48  CFR  Part 
2419  is  revised  to  read  as  set  forth 
below: 

Authority.  Sec  2DS(c)  of  the  Federal 
Property  and  Administrative  Service  Act  of 
1949  (40  U.S.C.  488(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2419.201    (AnMndMi] 

24.  In  2419.201.  paragraph  (d)  is 
removed,  and  paragraph  (e)  is 
redesignated  as  paragraph  (d). 


2419.201-70    [AfflMMtod] 

25.  A  new  2419.201-70  is  added,  to 
read  as  follows: 

2419.201-70    Regional  SmaN  BusinMS 
Specialist 

Each  Regional  Administrator  shall 
designate  a  Regional  Small  Business 
Specialist,  who  shall  coordinate  and 
monitor  the  activities  of  the  small 


business/small  disadvantaged  business 
specialists  designated  by  each  Head  of  a 
Contracting  Activity,  as  provided  in 
paragraph  (d)  of  2419.201. 
2a  HUDAR  Part  2421  is  removed. 

SUBCHAPTER  E-OENERAL 
CONTRACTINQ  REQUIREMENTS 

27.  A  new  Part  2428  is  added,  to  read 
as  follows: 

PART  2428— BONDS  AND  INSURANCE 

Subpart  2428.1— Bonds 

2428.108    Administrative. 
2428.108-6    Furnishing  information. 

Subpart  2428>-SurMM 

2428.203    Options  in  lieu  of  suretiea. 
2428.203-70    Irrevocable  letter  of  credit. 

AudMrity:  Sec  20S(c)  of  the  Federal 
Property  snd  Administrative  Services  Act  of 
1949  (40  U.S.C.  486(c)):  sec  7(d)  of  tiie 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  353S(d)). 

Sulipart  2428.1— Bonds 
2428.106    AdrnMstraUva. 

2428.106-8    FumlsNng  Information. 

(c)  The  HCA  shall  furnish  the  certified 
copy  of  the  bond  and  the  contract  for 
which  it  was  given  to  any  person  who 
requests  them  in  accordance  with  FAR 

2ai06-e. 

Subpart  2428.2— Suratles 
2428J03    Options  hi  lau  of  sursltas. 
2428.203-70    krsvocabla  Mtsr  of  ersdK. 

In  addition  to  the  options  provided  in 
FAR  28.203,  any  person  or  organization 
required  to  furnish  a  bond  in  connection 
with  a  contract  under  the  Acquired 
Property  Program  (see  2401.601-71)  has 
the  option  of  furnishing  an  irrevocable 
letter  of  credit  instead  of  furnishing 
surety  or  sureties  on  the  bonds. 

2&  A  new  Part  2433  is  added,  to  read 
as  follows: 

PART  2433— PROTESTS,  DISPUTES. 
AND  APPEALS 

2433.000    Scope  of  pari. 
Subpart  2433.1— Protasts. 

2433.101-70    Definitions. 

2433.102  General. 
2433.102-70    Responsibility. 

2433.103  Protests  to  the  agency. 
2433.103-70    Times  for  filing. 
2433.103-71    Agency  decision. 

2433.104  Protests  to  CAO. 
2433.104-70    Notice  of  protest  and 

submission  of  report. 

2433.105  Protest  to  GSBCA. 

Authority:  Competition  in  Contracting  Act 
of  1984  (31  U.S.C.  3551-3556);  sec.  205(c)  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  486(c)):  sec 
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7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

2433.000    Scop«ofpwt 

This  part  identifles  the  responsible 
agents  and  sets  forth  procedural 
requirements  for  handling  protests 
(except  for  protests  against  awards 
under  acquired  property  contracts, 
which  shall  be  processed  in  accordance 
with  24  CFR  Part  20). 

SubfMit  2433.1— Protests 

2433.101-70    Definition*. 

"Working  day",  as  used  in  this  part, 
means  a  working  day  of  the  Agencies  of 
the  Federal  Government,  excluding 
Saturdays,  Sundays,  and  Federal 
holidays,  as  specified  in  5  U.S.C.  6103. 

2433.102  General. 

2433.102-70    ResponsibHity. 

The  Office  of  General  Counsel  has 
responsibility  for  handling  matters 
relating  to  protests  filed  with  the 
General  Accounting  OfTice  (GAO)  or  the 
General  Services  Board  of  Contract 
Appeals  (GSBCA)  against  award  of 
contracts  by  the  Department.  All  written 
communications  from  the  Department  to 
the  GAO  or  the  GSBCA  shall  be  by  the 
Office  of  General  Counsel.  The 
Contracting  Officer  has  responsibility 
for  furnishing  the  Office  of  General 
Counsel  with  all  information  relating  to 
a  protest. 

2433.103  ProtesU  to  ttie  agency. 

(a)  When  the  Contracting  Officer 
makes  a  determination  to  award  a 
contract  notwithstanding  a  protest,  as 
authorized  by  FAR  33.103(a)(l)-{3),  that 
determination  shall  be  approved  by  the 
HCA  before  the  award,  after 
consultation  with  the  Office  of  General 
Counsel. 

(b)(2)  Protests  received  after  award 
that  are  filed  only  with  the  Department 
shall  be  decided  promptly  by  the 
Contracting  Office  after  consultation 
with  appropriate  officials,  including  the 
program  office  and  the  Office  of  General 
Counsel. 

2433.103^70    Time*  for  flHng. 

The  times  for  filing  a  protest  filed  only 
with  the  Department  shall  be  consistent 
with  GAO  requirements  at  4  CFR  Part 
21. 

2433.103-71    Agency  decision. 

The  Contracting  Officer  shall  issue,  in 
writing,  his  or  her  final  decision  on  a 
protest  within  20  working  days  from  the 
date  of  receipt  of  the  protest  by  the 
Department.  If  it  is  determined  that  it  is 
desirable  to  solicit  the  views  of  GAO, 
the  time  for  rendering  a  decision  shall 
be  10  working  days  after  the 


Department's  receipt  of  GAO's  views, 
but  not  later  than  30  working  days  after 
the  Department  receives  the  protest. 

2433.104    Protests  to  QAO. 

(a)(1)  General.  When  advised  by  GAO 
of  the  receipt  of  a  protest,  the  O^ice  of 
General  Counsel  shall  immediately 
inform  the  contracting  activity.  The 
Contracting  Officer  shall  notify  the 
Office  of  General  Counsel  upon  receipt 
of  the  copy  of  the  protest  from  the 
protestor. 

(2)  Upon  receipt  by  the  Department  of 
a  written  request  for  a  formal  report 
relating  to  a  protest,  the  Office  of 
General  Counsel,  wnth  appropriate 
assistance  from  the  Contracting  Officer, 
shall  prepare  and  file  the  report  in 
accordance  with  GAO  requirements  at  4 
CFR  Part  21. 

(c)  Protests  after  award.  Protests 
received  after  award  shall  be  treated  in 
the  same  manner  as  those  filed  with 
GAO  before  award  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(d)  Findings  and  notice.  When  the 
Contracting  Officer  makes  a 
determination  to  award  a  confract 
notwithstanding  a  protest  as  authorized 
by  FAR  33.104{b)(l){i-ii).  or  to  continue 
contractor  performance  as  authorized  by 
FAR  33.104(c)(2),  that  determination  of 
the  intent  to  make  an  award  or  to 
continue  contract  performance  shall  be 
approved  by  the  HCA  after  consultation 
with  the  Office  of  General  Counsel. 

(f)  NoUce  to  GAO.  The  HCA  shall 
report  to  the  Comptroller  General  if  the 
Department  has  decided  not  to  comply 
with  a  GAO  recommendation.  The  HCA 
shall  notify  the  Office  of  General 
Counsel  of  the  intent  not  to  comply. 

2433.105.    Protests  to  GSBCA. 

(d)(2)  The  Determination  and  Finding 
(D&F)  establishing  circiunstances  for  not 
suspending  the  Department's 
procurement  authority  shall  be  executed 
by  the  HCA.  as  defined  in  2402.1. 

SUBCHAPTER  F-SPECIAL  CATEGORIES 
OF  CONTRACTING 

29.  HUDAR  Part  2437  is  revised  to 
read  as  follows: 

PART  2437— SERVICE  CONTRACTING 

Subpart  2437.2— Cofisulting  Services 

2437.205    Menegement  controls. 

(b)(6)  Any  proposed  contract  for 
consulting  services  that  exceeds  the 
small  purchase  limitation  requires 
review  and  approval  by  the  Procurement 
Review  Board  (PRB)  at  Headquarters  or 
in  the  cognizant  Regional  Office.  Criteria 
for  PRB  review  and  approval  of 
contracts  for  consulting  services  are 


published  in  internal  HUD  directives 
and  are  consistent  with  FAR  37.205(b). 

(7)  PRB  review  is  equivalent  to  the 
reviews  required  by  PAR  37.205(b)  (6) 
and  (7). 

(8)  A  copy  of  the  PRB's  ivritten 
approval  of  the  proposed  contract  action 
shall  be  maintained  in  the  official 
contract  file. 

Authority:  Sec.  205(c)  of  the  Federal 
Procurement  and  Administrative  Services  Ad 
of  1949  (40  U.S.C.  4a6(c)):  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)) 

30.  A  new  Subchapter  U  and  Part  2470 
are  added,  to  read  as  follows: 

SUBCHAPTER  U-HUO 
SUPPLEMENTATIONS 

PART  2470-SPECIAL  PROGRAMS 
AFFECTING  ACQUISITION 

Sgbpart  2470.1— Minortty  Business 


2470.101  Policy. 

2470.102  Responsibilities. 

2470.103  Certification  of  status  as  a  minority 
business  enterprise. 

Subpart  2470.2— Historicely  Blech  CoMsges 


2470.201     Policy. 

Authority:  Sec  20S(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  48e(c)):  sec  7(d)  of  the 
Department  of  Housing  and  Urt>an 
Development  Act  (42  U.S.C  3535(d)). 

Sulipart  2470.1— Minority  Business 
Er 


2470.101  PoNcy. 

It  is  the  policy  of  the  Department  to 
foster  and  promote  Minority  Business 
Enterprise  (MBE)  participation  in  its 
procurement  program,  to  the  extent 
permitted  by  law  and  consistent  with  its 
primary  mission.  A  "minority  business 
enterprise"  is  a  business  which  is  at 
least  51  percent  owned  by  one  or  more 
minority  group  members;  or.  in  case  of  a 
publiciy-owned  business,  one  in  which 
at  least  51  percent  of  its  voting  stock  is 
owned  by  one  or  more  minority  group 
members,  and  whose  management  and 
daily  business  operations  are  controlled 
by  one  or  more  such  individuals.  For  this 
purpose,  minority  group  members  are 
Black  Americans.  Hispanic  Americans, 
Native  Americans.  Asian  Pacific 
Americans  and  Asian  Indian  Americans, 
and  Hasidic  Jewish  Americans. 

2470.102  Responsibilities. 

(a)  The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportuntity.  The 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  develops 
Departmental  plans  and  policies  for 
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MBE  functions  in  accordance  with 
Executive  Oa-den  11625  and  12432  and 
by  diractive  fram  the  Secretary.  He  or 
she  provides  advice  and  guidance  to  the 
Secretary  and  to  other  Assistant 
Secretaries  on  MBE  functions,  reviews 
and  makes  recommendations  to  the 
Secretary  on  MBE  annual  plans  and 
goals  of  other  Assistant  Secretaries, 
monitors  and  evaluates  the 
Department's  MBE  functions,  and 
reports  on  the  MBE  program  to  Primary 
Organization  Heads  and  to  the 
Department  of  CoBunerce. 

(b)  Director  of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU).  The  Director  of  the  Office  «rf 
Small  and  Disadvantaged  Business 
Utilization  performs  a  staff  nde  for  the 
Secretary  with  respect  to  MBE  functions. 

2470.103    CertifieatiM  Of  Status  «s« 
minority  tMisirwss  anterpriaa. 

All  contnctiag  activities  shall  lequert 
all  interested  Contractors,  bidders,  or 
offerors  (including  sources  utilized 
through  small  purchase  preoednres)  to 
complete,  on  a  vohmtary  basis,  a 
certification  as  to  whether  fttej  are  a 


minority  business  enterprise  as  defined 
under  2470.1Q1.  Completion  of  this 
certifu^tian  is  not  a  condition  of 
eligibility  for  contract  award. 
RFQ/IFB/FRPNo 


Pwchase  Order/Contract  No.  

U.S.  Defwrtment  of  Housing  and  Drban 
Development  additional  oertificatian  of  status 
as  a  Minority  fiusioeas  Enterprise. 

Offerors,  bidders  or  supplten  are  ra^uested 
to  ccunplete,  si^  and  attach  this  page,  in 
single  copy,  to  any  bid,  proposal  or  quote 
submitted  under  (he  Solicitation  identified 
atiove.  Completion  of  the  certification  is  not  a 
condition  of  eligibility  for  contract  award. 

The  Kdder/Offeror /Supplier  certifies  Itiat 
he  I  ]  is,  [  I  is  not,  (check  one)  a  minority 
business  enterprise  which  is  defined  as  a 
busineas  which  is  at  least  51  percent  owned 
by  one  or  jnore  minority  group  ovembera  or,  in 
the  case  of  a  publicly  owned  business,  at 
least  51  percent  of  its  voting  stock  is  owned 
by  one  or  more  minority  group  members,  and 
whose  management  and  daily  operations  are 
controlled  by  one  or  more  such  rndividuais. 
For  the  porpaae  of  this  definition,  minorrty 
gro«q>  members  are  Black  Americaos. 
Hispanic  Americans,  Native  Americans, 
Asian  Pacific  Americans  and  Asian  Indian 
Americans,  aiui  Uasidic  Jewish  Americans. 
(Name  and  title  of 


peraon  signing.] 

Signature  

Date   


SubfMrt  t47a.2— HMorfcaMy  Staok 
Colleges  anrf  IMwrsMes 

2470.201    Policy. 

Executive  Order  12320.  September  15, 
1981  (46  PR  46107),  S  CFR,  19S1  Camp.,  P. 

176],  directed  the  Department  to 
establish  annual  plans  to  increase  the 
ability  of  HistoricaflyWac'k-Cofleges 
and  Universities  to  pariic^ate  in 
Federally  sponsored  programs  including 
contracts,  grants  And  cooperative 
agreements.  OSDBU  is  respoasible  for 
developing  the  annual  plans  regarding 
the  participation  of  Historically  Black 
Colleges  and  Universities  in 
Departmental  programs.  OSOBU  is 
responsible  also  for  ensuring  that  the 
reporting  requirements  are  fulfilled. 

Dated:  October 29, 1985. 
ludith  L  TaH^. 

Assistant  Sectetary  for  Administratmn. 
[FR  Doc.  e-ZBSM  l^led  11-7-B5:  B^  am] 
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Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  310 

21  CFR  Parte  343  and  357 

Drugs  for  Over-the-Counter  Human  Use; 

Final  Rule  and  Notice  of  Proposed 

Rulemaking 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

IDocfcet  Na  76N-052C1 

Cold,  Cough,  Allergy,  Broncfiodllator, 
and  Antiastttmatic  Drug  Products  for 
Over-ttw-Counter  Human  Use; 
AntictK>lln«rgic  Drug  Products  for 
Over-the-Counter  Human  Us* 

AGENCY:  Food  and  Drug  Administration. 
ACTKMC  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  flnal 
rule  establishing  that  any 
anticholinergic  drug  product  for  over- 
the-counter  (OTC)  human  use  is  not 
generally  recognized  as  safe  and 
effective,  is  misbranded,  and  is  subject 
to  regulatory  action  unless  it  has  an 
approved  new  drug  application  (NDA). 
(Anticholinergics  are  driigs  used  in 
cough-cold  products  for  the  relief  of 
excessive  secretions  of  the  nose  and 
eyes,  symptoms  which  are  commonly 
associated  with  hay  fever,  allergy, 
rhinitis,  and  the  "common  cold"  (cold)). 
FDA  is  issuing  this  Hnal  rule  after 
considering  public  comments  on  the 
agency's  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
Tmal  monograph,  and  all  new  data  and 
information  on  anticholinergic  drug 
products  that  have  come  to  the  agency's 
attention.  Tlat  final  rule  i*  part  of  ttie 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

EFFECTIVE  DATE:  November  10, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbersten,  Center  for  Drugs 
and  Biologies  (HFN-210),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4960. 

SUPPLEMENTARY  INFORMAKON:  In  the 
Federal  Register  of  September  9, 1976 
(41  FR  38312).  PDA  publrshed,  under 
§  330.10(a)(6)  (21  CFR  a30.10(a)(6H.  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough.  Allergy,  Bronchodilator.  and 
Antiasthmatic  Drug  Products,  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  these  drug  classes. 
Interested  persons  were  invited  to 
submit  comments  by  December  8. 1976. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 


period  could  be  eubmitted  by  January  7, 
1977. 

In  accordance  with  §  330.10(a)(fl|.  tke 
data  and  information  considered  bf  liw 
Panel  were  put  on  display  in  the 
Dockets  Management  Branch  (HFiV- 
305),  Food  and  Drug  Administration,  Am. 
4-62,  5600  Fishers  Lane,  Rockville.  I 
20857,  after  deletion  of  a  small  ar 
of  trade  secret  information. 

The  agency's  proposed  rule,  in  fte 
form  of  a  tentative  final  monograph  far 
OTC  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic  drag 
products  is  being  issued  in  the  following 
segments:  anticholinergics  and 
expectorants,  bronchodilators, 
antitussives,  nasal  decongestants, 
antihistamines,  and  combinations.  Ike 
first  segment,  the  tentative  final 
monograph  for  anticholinergic  tJrqg 
products  and  expectorant  drag  predacts. 
was  published  in  the  Federd  Regialarof 
July  9, 1982  (47  FR  30U02).  Intenestod 
persons  were  invited  to  file  by 
September  7, 1982,  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  of  Food  and 
Drugs  regarding  the  proposal.  Intmrtud 
persons  were  invited  to  file  commeitta 
on  the  agency's  economic  impact 
determination  by  November  8, 19K. 
New  data  could  have  been  submitted 
until  July  11, 1983,  and  comments  on  the 
new  data  until  Septmber  9. 1983. 

In  a  notice  published  in  the  Federal 
Register  of  Augu««  Z7. 1982  (47  FR 
37934).  the  agency  advised  that  it  bad 
extended  the  period  for  comments, 
objecttcBU,  OTfequests  for  oral  hearing 
for  OTC  anticbo^nergic  drug  prockels 
and  ei^ectorant  drug  products.  The 
aotioe  <dlowad  the  period  for  comments, 
objections,  ornqnests  for  oral  hearii^ 
to  be  extended  to  November  8, 1982. 

Tlie  ageacy's  final  rule  in  the  form  of  a 
final  monograpli  for  OTC  cold,  coi^, 
allergy,  bronchodilator,  and 
antiasthmatic  drag  products  is  also 
being  published  in  segments.  Final 
agency  actiaa  on  aotichlolinergic  Arng 
products  occurs  with  the  publicaSon  of 
this  doCTimerrt.  The  expectorant : 
will  be  the  subject  of  a  separate  Fa 
Register  document 

In  the  preamble  to  the  agency's 
proposed  rule  on  OTC  anticholinosic 
drug  products  (47  FR  30002),  the  agency 
stated  that  no  anticholineric  active 
ingredients  had  been  found  to  be 
generally  recognized  as  safe  and 
effective  and  not  misbranded,  but  ^ftrt 
Category  I  labeling  was  being  praposed 
in  that  document  in  the  event  that^lata 
were  submitted  that  resulted  in  te 
upgrading  of  any  ingredients  to 
monograph  status  in  the  final  rule,  ia 
this  final  rule,  no  anticholinergic 
ingredient  has  been  determined  to  be 


geneaally  recognized  as  safe  and 
cBadive  for  cough-cold  use.  Therefore, 
flKUbeling  for  anticholinergics  in 
isa.70  of  the  proposed  rule  is  not 
aadaded  in  this  document.  This  final 
rule  declares  products  containing 
antickolinergic  active  ingredients  for 
k-cold  use  to  be  new  drugs  under 
•n  201(p)  of  the  Federal  Food.  Drug, 
aaiCaaaetic  Act  (the  act),  for  which  a 
sear  dn^ application  approved  under 
sebiBn  505  of  the  act  (21  U.S.C.  355)  and 
ZlGFR  Part  314  is  required  for 
<maiketing.  In  the  absence  of  an 
Mftfemved  new  drug  application, 
pnducts  containing  these  drugs  for  this 
use  also  would  be  misbranded  under 
aedtioaaKof  the  act  (21  U.S.C.  352). 
'nnfiiMlrule  amends  21  CFR  Part  310 
to  include  anticholinergics  for  cough- 
oaUuse  by  adding  to  Subpart  E  new 
§  31i.533  (21  CFR  310.533).  The  inclusion 
•f  anfticholinergic  drugs  for  OTC  cough- 
cald  use  in  Part  310  is  consistent  with 
FDA's  established  policy  for  regulations 
iawdiich  there  are  no  monograph 
conditions.  (See,  e.g.,  §§  310.510,  310.519, 
3tBg5,  and  310.526.)  If,  in  the  future, 
aaqr  ingredient  is  determined  to  be 
generally  recognized  as  safe  and 
eTiective  as  an  OTC  anticholinergic  for 
rimai^h  rnlrl  use,  the  agency  will 
yaoniulgate  an  appropriate  regulation  at 
that  time. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  now  provide  that  any 
teidBig  aeoessary  to  resolve  the  safety  or 
efiective^ss  issues  that  formerly 
resulted  ia  a  Category  HI  classification. 


submission  to  FDA  of  the  results  of 
ftat  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
praaess  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  is 
ao  longer  using  the  terms  'Category  I" 
(generally  recognized  as  safe  and 
eBective  and  not  misbranded], 
*tr*»egory  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insrfficient  to  classify  as  safe  and 
elective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
Q&iog  in&lead  the  terms  "monograph 
Luudiliw"  (old  Category  I)  and 
^^annrenegraph  conditions"  (old 
Categories  II  and  III). 

in  the  proposed  rule  for  OTC 
nrtRcholinergic  drug  products  (47  FR 
30003),  the  agency  advised  that  it  was 
mt^ware  that  any  anticholinergic 
"ingtedients  were  being  tested  and  that 
products  containing  anticholinergic 
iagiLdieals  may  have  to  be 
leia  undated.  "The  agency  has 
eiHal.iliiilmd  a  period  of  12  months  after 
fte  date  aff  publication  of  the  final  rule 
in  4Ir  Tederal  Register  for  reformulation 
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of  products.  Although  the  agency  is  now 
aware  that  one  manufacturer  has 
expressed  interest  in  testing 
anticholinergics  and  has  submitted  a 
protocol,  the  results  of  a  study  have  not 
been  submitted  to  the  agency  for 
evaluation.  Therefore,  anticholinergic 
drug  products  that  are  subject  to  this 
rule  are  not  generally  recognized  as  safe 
and  effective  and  are  misbranded 
(nonmonograph  conditions).  On  or  after 
November  10, 1986.  no  OTC 
anticholinergic-containing  drug  products 
that  are  subject  to  this  Tmal  rule  and 
that  contain  nonmonograph  conditions, 
i.e.,  conditions  that  would  cause  the 
drug  to  be  not  generally  recognized  as 
safe  and  effective  or  to  be  misbranded, 
may  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  NDA. 

In  response  to  the  proposed  rule  on 
OTC  anticholinergic  drug  products,  one 
manufacturer,  two  drug  manufacturer 
associations,  one  health  care 
professional,  and  one  health  care 
professional  society  submitted 
comments.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch.  Any 
additional  information  that  has  come  to 
the  agency's  attention  since  publication 
of  the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  August  9, 1972  (37  FR 
16029)  or  to  additional  information  that 
has  come  to  the  agency's  attention  since 
publication  of  the  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  the 
Conuneats 

A.  General  Comments  on 
Anticholinergic  Drug  Products 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drug  rulemaking  proceedings. 

'The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of  May 
11, 1972  (37  FR  9464)  and  in  paragraph  3 
of  the  preamble  to  the  tentative  Hnal 
monograph  for  antacid  drug  products, 
published  in  the  Federal  Register  of 
November  12, 1973  (38  FR  31260).  FDA 


reaffums  the  conclusions  stated  there. 
Subsequent  court  decisions  have 
confirmed  the  agency's  authority  to 
issue  substantive  regulations  by 
rulemaking.  See,  e.g..  National 
Nutritional  Foods  Association  v. 
Weinberger,  512  F.2d  888.  696-98  {2d  Cir. 
1975)  and  National  Association  of 
Pharamaceutical  Manufacturers  v.  FDA. 
487  F.  Supp.  412  (SJ3.N.Y.  1980),  affd. 
637  F.2d  887  (2d  Cir.  1981). 

2.  One  comment  disagreed  with  the 
agency's  statement  that  "no 
anticholinergic  active  ingredients  have 
been  determined  to  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded"  (47  FR  30002).  Arguing  that 
the  evidence  to  support  the  safety  and 
effectiveness  of  these  ingredients  may 
not  be  conclusive,  the  comment  stated 
that  most  of  these  drugs  are  not  unsafe 
when  used  as  directed  by  the 
manufacturers.  The  drugs  may  be 
effective  in  a  "significant  proportion  of 
patients,"  the  comment  maintained,  and 
it  would  be  desirable  to  examine  the 
physiologic  and  pharmacologic  effects  of 
these  drugs  to  determine  whether  larger 
than  recommended  doses  do  have 
measurable  beneficial  or  harmful  effects 
in  patients  who  claim  that  "standard" 
doses  produce  subjective  benefits. 

The  agency's  statement  that  "no 
anticholinergic  active  ingredients  have 
been  determined  to  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded"  was  a  tentative  conclusion 
based  on  a  lack  of  adequate  studies  at 
that  time  to  support  the  use  of  these 
drugs  for  their  claimed  effects.  The  data 
remain  inadequate  to  upgrade  any 
anticholinergic  ingredient  to  a 
monograph  condition. 

In  accordance  with  21  CFR  310.533, 
which  is  being  promulgated  with  the 
publication  of  this  document, 
manufacturers  may  test  nonmonograph 
anticholinergic  ingredients  to  determine 
whether  the  Panel's  recommended  doses 
or  even  larger  doses  are  effective.  If  the 
larger  than  recommended  doses  are  not 
within  a  known  safety  range,  additional 
safety  studies  will  be  needed. 

3.  In  response  to  the  agency's  request 
for  definitions  of  the  term 
"antichoUnergic"  in  lay  language  (47  FR 
30004),  one  comment  suggested  that 
"anticholinergic"  be  defined  as  "a  drug 
that  acts  upon  those  mechanisms  in  the 
damaged  nose  or  lungs  which  lead  to  the 
production  of  excessive  secretions  so  as 
to  decrease  their  production  thereby 
resulting  in  a  drying  effect."  The 
comment  also  stated  that  the  definition 
of  anticholinergic  drugs  should  mention 
the  specific  anticholinergic  action  from  a 
pharmacologic  or  structural  point  of 
view. 


The  agency  concludes  that  the 
defmition  offered  by  the  comment  for 
the  term  "anticholinergic"  does  not 
appear  to  be  any  clearer  or  more 
at>propriate  than  that  proposed  by  the 
agency  in  S  341.3  (47  FR  30009).  By 
inviting  public  conunent  on  definitions 
for  "anticholinergic"  the  agency 
acknowledged  the  difficulty  in  defining 
this  word  in  lay  terms.  In  the  tentative 
final  monograph,  the  agency  proposed 
SS  341.3  and  341.70.  which  contain  the 
definition  of  anticholinergic  and  the 
labeling  for  anticholinergic  drugs, 
respectively.  Because  there  are  no  safe 
and  effective  emticholinergic  ingredients 
to  be  included  in  a  final  monograph, 
§§341.3  and  341.70  are  not  included  in 
this  document. 

4.  One  comment  stated  that  because 
there  is  a  striking  lack  of  data  regarding 
the  use  of  anticholinergic  drugs  in 
children,  it  is  important  to  have  research 
conducted  to  clarify  the  role  of  these 
agents  in  the  care  of  children. 

The  agency  agrees  with  the  comment 
that  there  is  a  lack  of  data  regarding  the 
use  of  anticholinergic  drugs  in  children. 
Because  of  this  lack  of  data,  the  Panel 
consulted  a  committee  of  experts  on 
pediatric  drug  therapy  in  order  to 
determine  pediatric  dosages  for  OTC 
cough-cold  drug  ingredients.  The  Panel 
and  the  pediatric  committee 
recommended  that  pediatric  dosages 
based  on  age  be  allowed  for  those  OTC 
drugs  that  bad  a  wide  margin  of  safety 
and  for  which  adequate  effectiveness 
data  were  available.  The  agency  agrees 
that  research  to  clarify  the  role  of 
anticholinergics  in  the  care  of  children 
should  be  conducted. 

B.  Comment  on  Anticholinergic  Drug 
Products 

5.  One  comment  disagreed  with  the 
agency's  tentative  conclusion  to  classify 
atropine  sulfate  as  an  anticholinergic  in 
Category  IIL  The  comment  stated  that 
marketing  experience  over  a  20-year 
period  with  no  adverse  reactions 
traceable  to  atropine  sulfate  and 
favorable  feedback  from  health 
professionals  attest  to  the  effectiveness 
of  its  combination  drug  products 
containing  atropine  sulfate.  The 
comment  submitted  a  proposed  protocol, 
7  references,  and  161  testimonials  in 
support  of  its  request  to  classify 
atropine  sulfate  at  a  dose  of  0.2 
milligram  (mg)  or  greater  in  Category  I 
(Ref.  1).  The  comment  added  that  its 
products  are  designed  for  use  in 
industrial  medical  dispensaries  where  it 
is  important  to  treat  workers'  colds  with 
a  drug  that  does  not  cause  drowsiness 
and  that  forced  removal  of  atropine 
sulfate  horn  these  products  would  not 
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only  have  a  detrimental  effect  on  the 
efficiency  of  workers,  but  would  also 
result  in  substantial  economic  hardshifi 
to  its  company. 

The  agency  evaluated  the  comment's 
proposed  protocol  for  studying  the 
eff^tiveness  of  atropine  sulfate  as  an 
ore  anticholinergic  and  responded  with 
a  number  of  suggestions  regarding  that 
protocol  (Ref.  2).  The  results  of  a  study 
have  not  yet  been  submitted  to  the 
agency.  Marketing  experience  and 
testimonials  alone  cannot  be  considered 
proof  of  effectiveness,  but  must  be 
corroborated  by  clinical  studies  (see  21 
CFR  330.10(a)(4)(ii)].  The  agency 
evaluated  the  seven  references  and 
determined  that  none  of  the  studies  can 
be  used  as  supportive  evidence  for  the 
effectiveness  of  atropine  sulfate  for  use 
as  an  OTC  anticholinergic  to  relieve 
excessive  secretions  of  the  nose  and 
eyes  associated  with  hay  fever,  allergy, 
and  colds.  Cullumbine  et  al.  (Ref.  3) 
studied  the  safety  and  tolerance  of 
higher  doses  of  atropine  sulfate  in 
healthy  volunteers.  Murrin  (Ref.  4) 
studied  the  dose-effect  characteristics  of 
atropine  on  depression  of  salivation. 
Mirakhur  (Ref.  5)  compared  oral  and 
intramuscular  doses  of  atropine  and 
measured  the  reduction  of  salivary 
secretions  in  normal  adults.  Joseph  et  al. 
(Ref.  6)  compared  the  effect  of  oral  and 
subcutaneous  doses  of  atropine  on 
salivary  secretions  in  children 
undergoing  tonsillectomy.  Light  et  al. 
(Ref.  7)  studied  the  effects  of  oral  doses 
of  0.5  mg  atropine  sulfate  on  the 
pulmonary  function  of  asthmatics.  Hyde 
et  al.  (Ref.  8)  investigated  the  effects  in 
intranasal  administration  of  atropine  on 
saliva  production.  Only  Jackson  et  al. 
(Ref.  9)  studied  the  drug  in  the  target 
population  (allergic  rhinitis);  however, 
atropine  sulfate  was  not  studied  as  a 
single  ingredient,  but  was  part  of  a  six- 
ingredient  combination  product 
containing  chlorpheniramine  maleate. 
phenylpropanolamine  hydrochloride, 
phenylephrine  hydrochloride,  and  three 
anticholinergics  (hyoscyamine  sulfate, 
atropine  sulfate,  and  scopolamine 
hydrobromide). 

The  agency  concludes  that  there  are 
insufficient  data  at  this  time  to  support 
general  recognition  of  the  safety  and 
effectiveness  of  the  OTC  use  of  atropine 
sulfate  as  an  anticholinergic.  Therefore, 
atropine  sulfate  is  not  included  as  a 
monograph  condition  in  this  final  rule.  It 
will  be  necessary  for  manufacturers  to 
reformulate  any  OTC  cough-cold  drug 
products  containing  this  ingredient 
unless  the  product  has  an  approved 
NDA. 

The  agency  acknowledges  that  many 
products  used  to  treat  colds  contain 


ingredients,  such  as  antihistamines,  that 
can  cause  drowsiness  and  thus  create  a 
problem  for  persons  in  the  woric 
environment.  However,  the  comment's 
contention  that  atropine  sulfate  does  not 
cause  drowsiness  and  thus  will  increase 
the  efficiency  of  the  work  force  is 
irrelevant  because  atropine  sulfate  has 
not  been  demonstrated  to  be  effective 
for  its  intended  use  as  an  anticholinergic 
in  OTC  cough-cold  drug  products. 

In  the  Federal  Register  of  February  8, 
1983  (48  FR  5806),  the  agency  published 
a  notice  announcing  the  availability  of 
an  assessment  of  the  economic  impacts 
of  the  OTC  drug  review.  In  that 
assessment,  the  agency  concluded  that 
the  OTC  drug  review  was  not  a  major 
rule  as  defined  in  Executive  Order 
12291,  but  recognized  that  significantly 
large  impacts  might  be  experienced  by 
some  small  firms  in  some  years.  FDA 
has  a  statutory  mandate  to  assure  that 
OTC  drug  products  are  safe  and 
effective  for  their  intended  use  and  are 
properly  labeled.  The  statute  does  not 
allow  FDA  to  waive  these  important 
public  health  considerations  merely 
because  additional  costs  may  be 
incurred  by  a  manufacturer  in  order  to 
achieve  compliance  with  a  monograph. 
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C.  Comments  on  OTC  Anticholinergic 
Labeling 

6.  One  comment  noted  its  continuing 
position  that  FDA  cannot  legally  and 
should  not,  as  a  matter  of  policy, 
prescribe  exclusive  lists  of  terms  from 
which  indications  for  use  for  OTC  drugs 
must  be  drawn,  thereby  prohibiting 


alternative  OTC  drug  labeling 
terminology  that  is  truthful,  not 
misleading,  and  intelligible  to  the 
consumer.  The  comment  added  that 
these  views  were  presented  to  FDA  in 
oral  and  written  testimony  in  connection 
with  the  September  29, 1982  agency 
hearing  on  the  exclusivity  policy. 

The  comment  added  that  these 
labeling  restrictions  prevent  the  use  of 
words  that  have  been  widely 
understood  and  commonly  used  for 
generations  on  OTC  medications.  The 
comment  stated  that  the  industry  has 
long  encouraged  an  agency  policy  that 
would  allow  choice  in  labeling 
nonprescription  medicines  for  consumer 
use  and  urged  the  Commissioner  to 
avoid  restricting  alternative  labeling  not 
only  in  this  monograph  but  also  in  future 
proposed  rulemakings. 

during  the  course  of  the  OTC  drug 
review,  the  agency  has  maintained  that 
the  terms  that  may  be  used  in  an  OTC 
drug  product's  labeling  are  limited  to 
those  terms  included  in  a  final  OTC  drug 
monograph.  (This  policy  has  become 
known  as  the  "exclusivity  rule.")  The 
agency's  position  has  been  that  it  is 
necessary  to  limit  the  acceptable 
labeling  language  to  that  developed  and 
approved  through  the  OTC  drug  review 
process  in  order  to  ensure  the  proper 
and  safe  use  of  OTC  drugs.  The  agency 
has  never  contended,  however,  that  any 
list  of  terms  developed  during  the  course 
of  the  review  exhausts  all  the 
possibilities  of  terms  that  appropriately 
can  be  used  in  OTC  drug  labeling. 
Suggestions  for  additional  terms  or  for 
other  labeling  changes  may  be 
submitted  as  comments  to  proposed  or 
tentative  final  monographs  within  the 
specified  time  periods  or  through 
petitions  to  amend  monographs  under 
§  330.10(a)(12). 

During  the  course  of  the  review, 
FDA's  position  on  the  "exclusivity  rule" 
has  been  questioned  many  times  in 
comments  and  objections  filed  in 
response  to  particular  proceedings  and 
in  correspondence  with  the  agency.  The 
agency  has  also  been  asked  by  The 
Proprietary  Association  to  reconsider  its 
position.  In  a  notice  published  in  the 
Federal  Register  of  July  2. 1982  (47  FR 
29002),  FDA  announced  that  a  hearing 
would  be  held  to  assist  the  agency  in 
resolving  this  issue.  On  September  29, 
1982,  FDA  conducted  an  open  public 
forum  at  which  interested  parties 
presented  their  views.  The  forum  was  a 
legislative  type  administrative  hearing 
under  21  CFR  Part  15  that  was  held  in 
response  to  a  request  for  a  hearing  on 
the  tentative  final  monographs  for 
nighttime  sleep-aids  and  stimulants 
(alertness  aids)  (published  in  the 
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Federal  Register  of  June  13, 1978;  43  FR 
25544). 

After  considering  the  record,  in  the 
Federal  Register  of  April  22, 1985  (50  FR 
15810).  FDA  proposed  to  change  its 
exclusivity  policy  for  the  labeling  of 
OTC  dnig  products.  As  proposed, 
manufacturers  may  select  one  of  the 
following  options: 

(1)  The  label  and  labeling  would 
contain  within  a  boxed  area  designated 
"APPROVED  USES"  the  specific 
wording  on  indications  for  use 
established  under  an  OTC  drug 
monograph.  The  boxed  area  would  be 
required  to  be  displayed  in  a  prominent 
and  conspicuous  location.  As  under  the 
present  policy,  the  labeling  in  the  boxed 
area  would  be  required  to  be  stated  in 
the  exact  language  of  the  monograph. 
However,  with  this  option  a  statement 
that  the  information  in  the  box  was 
published  by  the  Food  and  Drug 
Administration  would  appear  either  in 
the  box  or  reasonably  close  by.  At  the 
manufacturer's  option,  the  designation 
of  the  boxed  area  and  the  statement  that 
the  labeling  was  established  by  FDA 
could  be  combined. 

(2)  As  a  complete  alternative  to  using 
the  boxed  area  designated  "APPROVED 
USES,"  the  proposal  would  for  the  first 
time  allow  manufacturers  an  option  to 
use  other  truthful  and  nondeceptive 
statements  relating  only  to  the 
indications  established  in  an  applicable 
monograph  subject  to  the  prohibitions  in 
section  502(a)  of  the  act  against 
misbranding  by  the  use  of  false  or 
misleading  labeling.  If  this  alternative  is 
selected,  the  manufacturer  would  not  be 
able  to  use  a  boxed  area  or  include  a 
statement  that  the  indications  are 
endorsed  by  the  Food  and  Drug 
Administration. 

(3)  As  a  third  alternative, 
manufacturers  could  use  both  a  boxed 
area  with  the  monograph  language  and 
also,  elsewhere  in  the  labeling,  use  other 
non-monograph  language  that  meets  the 
statutory  standards  of  truthfulness  and 
accuracy. 

Regardless,  other  aspects  of  OTC  drug 
labeling,  such  as  the  statement  of 
identity,  warnings,  and  directions, 
would  continue  to  be  required  to  comply 
with  the  monograph,  including  following 
any  exact  language  established  in  the 
monograph. 

The  propQsal  to  change  the  exclusivity 
policy  provides  for  90  days  of  public 
comment.  After  considering  all 
comments  submitted,  the  agency  will 
announce  its  final  decision  on  this 
matter,  in  a. future  issue  of  the  Federal 
Register. 

7.  One  comment  objected  ta  the 
agency's  limiting  the  statement  of 
identity  of  anticholinergic  drug  products 


to  only  one  term,  i.e.,  "anticholinergia" 
The  comment  urged  FDA  to  allow 
manufacturers  alternative  ways  of 
expressing  the  statement  of  identity  in 
accord  with  21  CFR  201.61.  which  allows 
the  statement  of  identity  to  include  an 
accurate  statement  of  the  general 
pharmacological  category(ie8)  of  the 
drug  or  the  principal  intended  action(s) 
of  the  drug.  The  comment  stated  that  by 
using  the  principal  intended  actions  to 
describe  these  products  instead  of  using 
only  their  pharmacologic  categories,  an 
anticholinergic  could  be  described  as  a 
product  "for  the  relief  of  running  nose." 
The  comment  added  that  such  a 
description  would  have  more  meaning  to 
laymen  and  should  not  be,prohibited. 

Wherever  possible,  the  agency  prefers 
to  use  the  general  pharmacologic 
category  as  the  statement  of  identity 
because  information  on  the  principal 
intended  action  of  the  product  is 
provided  in  the  indications  section. 
However,  in  instances  where  the 
pharmacologic  category  is  not 
appropriate  as  the  statement  of  identity, 
the  principal  intended  action  is  used. 
For  example,  the  statement  of  identity 
for  an  antihistamine  used  as  a  nighttime 
sleep-aid  is  "nighttime  sleep-aid." 

The  alternative  statement  of  identity 
suggested  by  the  comment  for 
anticholinergic  drug  products  is  similar 
to  the  indications  statement  that  was 
proposed  for  these  drugs  in  S  341.70(b) 
of  the  tentative  final  monograph  (47  FR 
30009).  Because  there  are  no 
antichohnergic  ingredients  included  in 
this  final  rule,  no  statement  of  identity 
for  anticholinergics  is  included  in  this 
document. 

8.  Referring  to  the  proposed  warning 
for  anticholinergic  drugs  in 
S  341.70(c)(3),  "Do  not  take  this  product 
if  you  have  asthma,  glaucoma,  or 
difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland  uidess 
directed  by  a  doctor."  one  comment 
stated  that  there  is  insufficient  evidence 
to  suggest  that  anticholinergics  are 
harmful  in  asthma  and  noted  that 
inhaled  anticholinergic  agents  can  be 
very  valuable  anti-asthmatic  drugs.  The 
comment  also  stated  that  the  warning 
presumably  should  apply  to  any 
obstructive  pulmonary  disease  in  which 
clearance  of  secretions  is  a  major 
problem,  and  that  while  some 
asthmatics  may  have  this  problem,  not 
all  asthmatics  do. 

The  agency  recognizes  that 
anticholinergic  drugs  such  as  atropine 
have  been  administered  by  inhalation  to 
induce  bronchial  dilatation  when 
treating  asthma;  however,  these  drugs 
are  not  commonly  used. by  physicians 
because  of  their  undesirable  drying  side 
effects  (Refs.  1  and  2).  Ipratropium 


bromide,  a  new  anticholinergic  drug  for 
inhalation  use,  it  currently  being  studied 
and  may  be  preferable  to  atropine: 
however,  at  this  time,  ipratropium 
bromide  is  available  only  for 
experimental  use  in  the  United  States  by 
qualified  scientific  investigators  (Refs,  1. 
3,  and  4).  Anticholinergics,  such  as 
atropine,  can  be  helpful  in  asthma  when 
given  by  inhalation;  however,  when 
given  orally,  atropine  can  reduce  the 
volume  of  bronchial  secretions  and 
cause  thickening  of  the  secretions, 
which  may  lead  to  dangerous 
obstruction  and  infection  of  the 
respiratory  airways  (Ref.  1).  Although 
all  asthmatics  may  not  have  the  same 
symptoms  or  problems  with  clearance  of 
viscous  secretions,  the  agency  believes 
that,  in  general  the  OTC  use  of 
anticholinergics  by  asthmatics  should  be 
discouraged  in  the  interest  of  safety  and 
a  warning  against  use  of 
anticholinergics  by  asthmatics  would  be 
necessary  if  an  anticholinergic  achieves 
monograph  status. 

The  agency  agrees  with  the 
comment's  statement  that  a  warning 
against  use  of  anticholinergics  should 
also  apply  to  any  obstructive  puhnonary 
disease  hi  which  clearance  of  secretions 
is  a  problem.  The  Panel  also  stated  that 
it  is  important  to  avoid  anticholinergics 
in  the  presence  of  bronchial  asthma  or 
chronic  obstructive  pulmonary  disea^ 
because  of  the  possibility  that 
anticholinergics  may  cause  secretions  to 
become  less  fluid  and  difficult  to 
remove,  and  thus  cause  obstruction  of 
the  respiratory  passages  (41  FR  38377). 
The  Panel's  recommended  warning  in 
S  341.70(b)(3)  included  asthma,  but  did 
not  include  chronic  obstructive 
pulmonary  disease  as  a  contraindication 
for  the  use  of  anticholinergics;  however, 
the  agency  believes  that  it  would  be 
appropriate  to  expcmd  the  warning  to 
include  all  types  of  chronic  obstructive 
pulmonary  disease.  This  term  apphes'to 
patients  with  clinically  significant 
irreversible,  generalized  airways 
obstruction  associated  with  varying 
degrees  of  chronic  bronchitis, 
abnormalities  in  small  airways,  and/ or 
emphysema  (Ref.  5). 

At  this  time,  there  are  no 
anticholinergic  ingredients  that  are  safe 
and  effective  for  inclusion  in  an  OTC 
monograph;  thus,  no  labeling  for 
anticholinergic  drugs  is  being  proposed. 
However,  in  the  event  that  any 
anticholinergic  ingredient  reaches 
monograph  status,  the  agency  will 
determine  appropriate  labeling  at  thrt' 
time. 
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9.  Three  comments  disagreed  with  the 
agency's  proposed  substitution  of  the 
word  "doctor"  for  "physician"  in  OTC 
drug  labeling.  One  comment  stated  that 
because  "physician"  is  a  term  that  is 
recognized  by  people  of  all  ages  and 
social  and  economic  levels,  there  is  no 
need  for  the  change,  which  would  be 
costly  and  provide  no  benefit.  The 
comment  further  contended  that 
"physician"  is  a  more  accurate  term, 
whereas  "doctor"  is  a  broad  term  that 
coidd  confuse  and  mislead  the  lay 
penon  into  taking  advice  on  medication 
from  persons  other  than  medical 
doctors,  such  as  optometrists, 
podiatrists,  and  even  chiropractors.  The 
other  two  comments  added  that  the  term 
"physician"  is  clearly  defined  as  a 
person  licensed  to  practice  medicine, 
whereas  the  term  "doctor"  is  ambiguous 
and  much  more  general.  One  of  these 
comments  recommended  that  FDA  not 
eliminate  "physician,"  the  more  specific 
term,  but  allow  flexibility  to  use  either 
term. 

The  agency  recognizes  that  the  term 
"doctor"  is  not  a  precise  synonym  for 
the  word  "physician,"  but  believes  that 
the  terms  are  frequently  used 
interchangeably  by  consumers  and  that 
the  word  "doctor"  is  likely  to  be  more 
commonly  used  and  better  understood 
by  consumers.  In  an  effort  to  simplify 
OTC  drug  labeling,  the  agency  proposed 
in  a  number  of  tentative  final 
monographs  to  substitute  the  word 
"doctor"  for  "physician"  in  OTC  drug 
monographs.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  any  applicable  OTC  drug  regulation 
will  give  manufacturers  the  option  of 
using  either  the  word  "physician"  or  the 
word  "doctor." 


10.  One  comment  objected  to 
elimination  of  the  term  "Caution(s)"  in 
the  labeling  of  OTC  drug  products.  The 
comment  claimed  that  a  warning 
precludes  use  under  certain  conditions, 
whereas  "caution"  does  not  preclude 
use,  but  may  often  alert  the  consumer  to 
a  potential  problem,  e.g.,  "Caution:  If 
irritation  develops  discontinue  use  and 
consult  a  physician."  Thus,  the  word 
"warning"  is  harsher  than  "caution." 
The  comment  stated  that  a  caution  may 
also  be  used  to  add  emphasis,  e.g., 
"Caution:  Use  only  as  directed,"  or  to 
alert  the  user  to  a  special  need  regarding 
the  care  of  a  product,  e.g.,  "Caution: 
Keep  out  of  direct  sunlight;"  "Store  in 
refrigerator,"  "Replace  bottle  cap." 

The  comment  argued  that  it  would 
undoubtedly  dilute  the  impact  of 
essential  warning  statements  if 
"cautions,"  which  require  the  consumer 
to  take  certain  precautions  while  using 
the  product,  were  intermingled  with 
"warnings."  which  signal  that  the 
product  should  not  be  used  at  all  under 
specified  circumstances.  The  comment 
asserted  that  although  both  types  of 
statements  are  usually  used  To  call 
attention  to  dang^,  the  distinction  is 
important,  particularly  when  products 
contain  long  lists  of  warnings.  The 
comment  added  that  because  the  same 
phrases  may  be  warnings  with  regard  to 
one  class  of  products  and  merely 
cautions  with  regard  to  another,  the 
flexibility  of  both  terms  is  essential  in 
order  to  prepare  accurate  and 
comprehensible  labeling. 

Section  502(f)(2)  of  the  act  (21  U.S.C. 
352(f)(2))  states,  in  part,  that  any  drug 
marketed  OTC  must  bear  in  labeling 
".  .  .  such  adequate  warnings  ...  as 
are  necessary  for  the  protection  of  users 
.  .  .  ."  Section  330.10(a)(4)(v)  of  the 
OTC  drug  regulations  provides  that 
labeling  of  OTC  drug  products  should 
include  ".  .  .  warnings  against  unsafe 
use,  side  effects,  and  adverse  reactions 

The  agency  notes  that  historically 
there  has  not  been  consistent  usage  of 
the  signal  words  "warning"  and 
"caution"  in  OTC  drug  labeling.  For 
example,  in  §§  369.20  and  369.21  (21  CFR 
369.20  and  369.21),  which  list  "warning" 
and  "caution"  statements  for  drugs,  the 
signal  words  "warning"  and  "caution" 
are  both  used.  In  some  instances,  either 
of  these  signal  words  is  used  to  convey 
the  same  or  similar  precautionary 
information. 

FDA  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers'  attention  to  that 
information  describing  conditions  under 
which  the  drug  product  should  not  be 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 


word  "warning"  is  more  likely  to  flag 
potential  dangers  so  that  consumers  will 
read  the  information  being  conveyed. 
The  agency  considers  the  word 
"warning"  alone  to  be  the  simplest, 
clearest  signal  to  consumers.  Therefore, 
FDA  has  determined  that  the  signal 
word  "warning,"  rather  than  the  word 
"caution,"  will  be  used  routinely  in  OTC 
drug  labeling  that  is  intended  to  alert 
consumers  to  potential  safety  problems. 
However,  as  stated  earlier,  because 
there  are  no  anticholinergic  ingredients 
included  in  this  final  rule,  no  labeling  for 
anticholinergics  is  included  in  this 
document. 

II.  Summary  of  Significant  Changes 
From  the  Proposed  Rule 

Because  no  anticholinergic  active 
ingredients  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
§§  341.3  and  341.70,  which  contain  the 
proposed  definition  and  labeling  of 
anticholinergic  drugs,  respectively,  are 
not  included  in  this  final  rule.  (See 
comments  3  and  7  above.)  Rather,  the 
agency  is  amending  Part  310  to  include 
anticholinergic  ingredients  by  adding  to 
Subpart  E  new  §  310.533  (21  CFR 
310.533). 

HI.  The  Agency's  Final  Conclusions  on 
OTC  Anticholinergic  Driig  Products 

The  agency  has  determined  that  no 
anticholinergic  active  ingredient  has 
been  found  to  be  generally  recognized 
as  safe  and  effective  and  not 
misbranded  for  use  in  OTC  cough-cold 
drug  products.  Therefore,  all 
anticholinergic  ingredients,  including 
atropine  sulfate,  belladonna  alkaloids 
containing  atropine  [d-,  c/Ahyoscyamine) 
and  scopolamine  (Ahyoscine),  and 
belladonna  alkaloids  (as  contained  in 
Atropa  belladonna  and  Datura 
stramonium),  which  were  reviewed  by 
the  Panel,  are  considered  nonmonograph 
ingredients  and  misbranded  under 
section  502(a)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  352(a))  and 
must  be  removed  from  OTC  cough-cold 
drug  products  by  the  effective  date  of 
this  final  rule  unless  the  product  has  an 
approved  NDA. 

In  response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (47  FR  30009). 
one  comment  was  received.  (See 
comment  5  above.)  The  agency  has 
examined  the  economic  consequences  of 
this  final  rule  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
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determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a' major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  flnal  rule  for  OTC 
anticholinergic  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act, 
Pub.  L  9&-354.  That  assessment 
included  a  discretionary  Regulatory 
Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  anticholinergic  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  21  CFR  Part  310 

New  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act, 
Subchapter  D  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  is 
amended  in  Part  310  as  follows: 

1.  The  authority  citation  for  Part  310 
continues  to  read  as  follows: 

Authority:  Sees.  502.  503.  505.  7ia  52  stat. 
1051, 1052. 1053. 1055  as  amended  (21  U.S.C. 
352.  353,  355.  371);  5  U.S.a  553;  21  CFR  5.11. 

2.  In  Subpart  E  by  adding  new 
§  310.533  to  read  as  follows: 


PART  310--NEW  DRUGS 

§3t0.53lL  Oru9  products  eomaMng  acthw 
ingrwflonts  oftorotf  ov«r-th*-count*r  (OTC) 
for  human  um  ••  an  antichoHnorgic  in 
couglvcoM  drug  products. 

(a)  Atropine  sulfate,  belladonna 
alkaloids,  and  belladonna  alkaloids  as 
contained  in  Atropa  belladonna  and 
Datura  stramonium  have  been  present 
as  ingredients  in  cough-cold  drug 
products  for  use  as  an  anticholinergic. 
Anticholinergic  drugs  have  been 
marketed  OTC  in  cough-cold  drug 
products  to  relieve  excessive  secretions 
of  the  nose  and  eyes,  symptoms  that  are 
commonly  associated  with  hay  fever, 
allergy,  rhinitis,  and  the  common  cold. 
Atropine  sulfate  for  oral  use  as  an 
anticholinergic  is  probably  safe  at 
dosages  that  have  been  used  in 
marketed  cough-cold  products  (0.2  to  0.3 
milligram);  however,  there  are 
inadequate  data  to  establish  general 
recognition  of  the  effectiveness  of  this 
ingredient.  The  belladonna  alkaloids, 
which  contain  atropine  [d,  dl 
hyoscyamine)  and  scopolamine  (/- 
hyoscine),  are  probably  safe  for  oral  use 
at  dosages  that  have  been  used  in 
marketed  cough-cold  products  (0.2 
milligram)  but  there  are  inadequate  data 
.  to  establish  general  recognition  of  the 
effectiveness  of  these  ingredients  as  an 
anticholinergic  for  cough-cold  use. 
Belladoima  alkaloids  for  inhalation  use, 
as  contained  in  Atropa  belladonna  and 
Datura  stramonium,  are  neither  safe  nor 
effective  as  an  OTC  anticholinergic. 
There  are  inadequate  safety  and 
effectiveness  data  to  establish  general 
recognition  of  the  safety  and/or 
effectiveness  or  any  of  these  ingredients, 
or  any  other  ingredient,  for  OTC  use  as 


an  anticholinergic  in  cough-cold  drug 
products. 

(b)  Any  OTC  cough-cold  drug  product 
that  is  labeled,  represented,  or  promoted 
for  use  as  an  anticholinergic  is  regarded 
as  a  new  drug  within  the  meaning  of 
section  20l(p)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  for  which  an 
approved  new  drug  application  under 
section  505  of  the  act  and  Part  314  of  this 
chapter  is  required  for  marketing.  In  the 
absence  of  an  approved  new  drug 
application,  such  product  is  also 
misbranded  under  section  502  of  the  act. 

(c)  A  completed  and  signed  "Notice  of 
Claimed  Investigational  Exemption  for  a 
New  Drug"  (Form  FDA-1571)  (OMB 
Approval  No.  0910-0014),  as  set  forth  in 
S  312.1  of  this  chapter,  is  required  to 
cover  clinical  investigations  designed  to 
obtain  evidence  that  any  cough-cold 
drug  product  labeled,  represented,  or 
promoted  OTC  as  an  anticholinergic  is 
safe  and  effective  for  the  purpose 
intended. 

(d)  After  the  effective  date  of  the  final 
regulation,  any  such  OTC  cough-cold 
drug  product  that  is  labeled, 
represented,  or  promoted  for  use  as  an 
anticholinergic  may  not  be  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
unless  it  is  the  subject  of  an  approved 
new  drug  application. 

Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

Dated:  October  7, 1965. 
Maigaral  M.  Hacklar. 
Secretary  of  Health  and  Human  Services. 
[FR  Doc  85-26688  Filed  11-7-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administraaan 

21 CFR  Part  343 

(Docket  Na  77N-06M) 

Internal  Analgesic.  Antipyretic,  and 
Anttrtwumatic  Drug  Products  for  Over- 
Ih*  Counter  Human  Use;  Tentative 
Hnal  Monograph  for  Drug  Protects  for 
Ine  Trselnient  and/or  Prevention  of 
NoctumelLeg  Muede  Cramps 

AQCMCV:  Food  and  Drug  Admmistration. 
ACnoNc  Notice  of  propoaed  nilemakii^. 


:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  nriemaking  in  die  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  orer- 
the-^ounter  (OTC)  drug  products  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  FDA  is 
issaing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  rccommendatioDS  of  the  Advisory 
Review  Panel  on  OTC  Miacellsneoua 
Internal  Drag  Products  and  public 
comment  on  an  advance  notice  of 
proposed  nileoialung  tiuit  was  baaed  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  bearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
January  7. 1986.  New  data  by  November 
10. 1986.  Comments  on  the  new  data  by 
January  8,  1987.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
economic  impact  determination  by 
March  10, 1986. 

ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Gilbert8on.  Center  for  Drugs 
and  Biologies  (HFN-210).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4960. 
SUPPI.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  1, 1982  (47 
FR  43562),  FDA  published,  under 
i  333.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 


to  reopen  the  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  rulemaking  to  consider  quinine 
used  OTC  for  the  treatment  of  nocturnal 
leg  muscle  cramps  together  with  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products  (Miscellaneous 
Internal  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 
data  OQ  the  active  ingredients  in  this 
drug  class.  Interested  persons  were 
invited  to  submit  comments  by 
December  30, 1962.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
cmnment  period  could  be  submitted  by 
January  31. 1983. 

In  accordance  with  i  330.10(a]{10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  one  drug 
distributor  submitted  a  comment.  A 
copy  of  the  comment  received  is  on 
public  display  in  the  Dockets 
Management  Branch. 

In  order  to  conform  to  terminology 
used  in  tfie  OTC  drug  review  regulations 
(21  CFR  33ai0),  the  present  document  is 
designated  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rale)  to 
establish  Part  343  (21  CFR  Part  343), 
FDA  states  for  the  first  time  its  position 
on  the  establishment  of  a  monograph  for 
OTC  drug  products  used  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of  a 
final  rule  for  OTC  internal  analgesic 
antipyretic,  and  antirheumatic  drug 
products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
the  OTC  use  of  quinine  for  nocturnal  leg 
muscle  cramps  based  on  the  comment 
received  and  the  agency's  independent 
evaluation  of  the  Panel's  report.  Vitamin 
E,  which  was  not  reviewed  by  the  Panel, 
is  also  included  in  this  proposed 
rulemaking  based  on  the  comment 
received. 

The  OTC  procedural  regulations  (21 
CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 


final  monograph.  Accordingly,  FDA  will 
no  longer  use  of  the  terms  "Category  P 
(generally  recognized  as  safe  and 
eHactive  and  not  misbranded), 
"Category  IF  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  IH"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  n  and  III).  This  document 
retains  the  concepts  of  Categories  I,  II, 
and  III  at  the  tentative  final  monograph 
stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
pubhcation  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions.  i.e^ 
conditions  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  they  are  the  subject  of 
an  approved  new  dnig  appUcation 
(NDA).  Further,  any  OTC  drug  products 
subject  to  this  monograph  that  are 
repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  (published  in  the  Federal 
Register  of  July  8, 1977  (42  FR  35346),  the 
agency  suggested  that  the  conditions 
included  in  the  monograph  (Category  I) 
be  effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register  and  that  the  conditions 
excluded  from  the  monograph  (Category 
II)  be  eliminated  from  OTC  drug 
products  effective  6  months  after  the 
date  of  publication  of  the  final 
monographs  regardless  of  whether 
further  testing  was  undertaken  to  justify 
their  future  use.  Experience  has  shown 
that  relabeling  of  products  covered  by 
the  monograph  is  necessary  in  order  for 
manufacturers  to  comply  with  the 
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monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
the  manufacturing  process.  The  agency 
has  determined  that  it  is  impractical  to 
expect  new  labeling  to  be  in  effect  30 
days  after  the  date  of  publication  of  the 
Hnal  monograph.  Experience  has  shown 
also  that  if  the  deadline  for  relabeling  is 
too  short,  the  agency  is  burdened  with 
extension  requests  and  related 
paperwork. 

In  addition,  some  products  may  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 
However,  if  the  agency  determines  that 
any  labeling  for  a  condition  included  in 
the  final  monograph  should  be 
implemented  sooner,  a  shorter  deadline 
may  be  established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
mononograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

In  the  advance  notice  of  proposed 
rulemaking,  the  Miscellaneous  Internal 
Panel  did  not  recommend  any  Category  I 
conditions  for  the  OTC  use  of  drug 
products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps,  and  no  monograph  was 
recommended  by  the  Panel  in  that 
notice.  At  this  time,  no  active 
ingredients  have  been  determined  to  be 
generally  recognized  as  safe  and 
effective  and  not  misbranded  for  OTC 
use  for  the  treatment  and/or  prevention 
of  nocturnal  leg  muscle  cramps. 
However,  the  agency  is  proposing 
Category  I  labeling  in  this  document  in 
the  event  that  data  are  submitted  that 
result  in  the  upgrading  of  any 
ingredients  to  monograph  status  in  the 
final  rule. 


In  the  event  that  new  data  submitted 
to  the  agency  during  the  allotted  12- 
month  period  are  not  sufHcient  to 
establish  "monograph  conditions"  for 
the  use  of  OTC  drug  products  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscfe  cramps,  a  final  rule 
will  declare  these  products  to  be  new 
drugs  under  section  201(p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  for  which 
new  drug  applications  approved  under 
section  505  of  the  act  and  21  CFR  Part 
314  are  required  for  marketing.  Such  rule 
will  also  declare  that  in  the  absence  of 
an  approved  new  drug  application,  these 
products  would  be  misbranded  under 
section  502  of  the  act.  A  rule  will  then  be 
incorporated  into  21  CFR  Part  310, 
Subpart  E — Requirements  for  Specific 
New  Drugs  or  Devices,  instead  of  into 
the  OTC  drug  monograph  established 
under  Part  343. 

I.  The  Agency's  Tentative  Conclusions 
on  the  Conunent 

1.  The  comment  disagreed  with  the 
Panel's  recommendation  that  there  were 
insufficient  data  to  establish  that 
quinine  is  safe  and  effective  for  OTC 
use  for  the  treatment  of  nocturnal  leg 
muscle  cramps.  The  comment  argued 
that  the  standard  for  determination  of 
effectiveness  under  the  OTC  drug 
review  is  not  as  stringent  as  that 
imposed  for  approval  of  a  new  drug 
application  and,  therefore,  existing 
available  clinical  evidence  is  sufficient 
to  establish  the  effectiveness  of  quinine 
for  the  prevention  and  treatment  of 
noctimial  leg  muscle  cramps.  To  support 
its  argument  that  less  stringent 
requirements  for  proof  of  effectiveness 
should  be  applied  to  OTC  monograph 
drugs,  the  comment  referred  to  21  CFR 
330.10(a)(4)(ii)  as  authorizing  agency 
waiver  of  controlled  clinical 
investigations  "on  the  basis  of  showing 
that  it  (the  requirement  for  controlled 
clinical  investigations]  is  not  reasonably 
applicable  to  the  drug  or  essential  to  the 
validity  of  the  investigation  and  that  an 
alternative  method  of  investigation  is 
adequate  to  substantiate  effectiveness." 

In  addition,  the  comment  maintained 
that  regardless  of  what  the  actual  Panel 
report  stated,  various  individual  Panel 
members  actually  found  quinine  to  be 
effective  for  the  treatment  and 
prevention  of  nocturnal  leg  muscle 
cramps.  To  support  its  contention,  the 
comment  cited  various  excerpts  from  the 
transcripts  of  Panel  meetings.  The 
comment  added  that  the  discussion  of 
the  Advisory  Review  Panel  on  OTC 
Internal  Analgesic  and  Antiriieumatic 
Drug  Products  (Internal  Analgesic  Panel) 
in  the  advance  notice  of  proposed 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 


products  at  42  FR  35434  (July  8, 1977) 
indicates  that  there  are  adequate  reports 
of  controlled  and  uncontrolled  clinical 
trials  showing  that  quinine  is  effective 
for  prevention  and  treatment  of  this 
condition.  The  comment  also  submitted 
additional  data,  including  three  market- 
research  studies  and  a  number  of 
supportive  testimonials,  to  support  the 
use  of  quinine  in  the  treatment  of 
nocturnal  leg  muscle  cramps. 

The  comment  also  pointed  out  an 
apparent  inconsistency  between  the 
findings  of  the  Miscellaneous  Internal 
Panel  and  the  Internal  Analgesic  Panel 
regarding  the  safety  of  quinine  as  an 
OTC  medication.  The  comment  stated 
that  although  the  Internal  Analgesic 
Panel  concluded  that  quinine  was  not 
safe  for  OTC  use,  that  Panel's 
evaluation  was  based  on  the  use  of 
quinine  at  dosages  of  0.3  to  0.6  grams  (g), 
in  daily  doses  up  to  2  g.  The  comment 
pointed  out,  however,  that  the 
Miscellaneous  Internal  Panel  concluded 
that  quinine  was  safe  for  OTC  use  on 
the  basis  of  its  being  reasonably  safe 
over  prolonged  periods  of  time  in 
generally  recommended  doses  of  200  to 
325  milligrams  (mg)  daily  for  use  in 
treating  and  preventing  nocturnal  leg 
muscle  cramps. 

The  comment  concluded  that  the 
literature,  "standard  treatises"  (Refs.  1, 
2,  and  3),  scientific  evidence,  physician 
and  patient  acceptance,  and  mariceting 
results  provide  adequate  evidence  that 
quinine  is  generally  recognized  as  [safe 
and)  effective  for  prevention  and 
treatment  of  nocturnal  leg  muscle 
cramps.  The  comment  also  pointed  out  a 
number  of  difficulties  in  conducting 
clinical  studies  for  this  condition  and 
felt  that  FDA  had  adequate  evidence  of 
the  effectiveness  of  the  drug  to  waive 
the  requirement  for  controlled  clinical 
investigations,  as  provided  in 
§  330.10{a)(4)(ii). 

The  question  of  whether  less  stringent 
standards  of  effectiveness  should  be 
applied  to  drugs  under  consideration  in 
the  OTC  drug  review  was  addressed  in 
the  preamble  of  the  final  regulations 
establishing  the  OTC  drug  review 
procedures.  (See  the  Federal  Register  of 
May  11. 1972;  37  FR  9471  to  9472.)  In  that 
preamble,  the  agency  stated  that  the 
best  possible  data  in  establishing  a 
drug's  effectiveness  would  consist  of 
adequate  and  well-controlled  studies. 
However,  the  regulations  do  provide  for 
waiver  where  there  is  a  showing  that 
such  studies  are  unnecessary  or 
inappropriate  and  there  is  an  adequate 
alternative  method  to  substantiate 
effectiveness.  The  agency  also  stated 
that  "objective  or  subjective  clinical 
studies;  bioavailability  of  ingredients; 
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documented  clinical  experience  or 
uncontrolled  clinical  studies;  market 
research  studies;  animal  studies;  general 
medical  and  scientific  literature, 
published  and  unpublished;  long  use  by 
the  professional  and  the  consumer  and 
common  medical  knowledge"  may  be 
used  as  corroborative  evidence  to 
support  e^ectiveness. 

The  agency  continues  to  believe  that 
the  best  data  to  support  eHectiveness 
are  obtained  from  adequate  and  well- 
controlled  clinical  studies  and  that  a 
waiver  of  the  requirement  is  appropriate 
only  if  evidence  from  controlled  clinical 
studies  is  inapplicable  or  unnecessary 
and  there  is  an  adequate  alternative 
method  to  substantiate  effectiveness. 
Neither  the  Internal  Analgesic  Panel  nor 
the  Miscellaneous  Internal  Panel 
believed  that  the  information  that  did 
not  come  from  controlled  studies  was  an 
adequate  basis  for  general  recognition  of 
quinine  as  an  effective  OTC  drug  for  the 
treatment  of  nocturnal  leg  muscle 
cramps.  Also,  selected  comments  from 
the  transcripts  of  panel  meetings  do  not 
suffice  to  establish  a  panel's 
recommendation.  Members  of  the  OTC 
advisory  review  panels  commonly 
expressed  differing  positions  before 
determining  their  group's  final 
recommendation.  No  minority  reports 
were  included  in  the  Miscellaneous 
Internal  Panel's  statement  on  quinine. 

The  agency  has  reviewed  the  studies 
and  information  discussed  by  both 
Panels,  and  the  comments  of  the 
Miscellaneous  Internal  Panel  members, 
and  believes  that  this  information  is  not 
sufficient  to  reach  a  conclusion  that 
quinine  is  generally  recognized  as  safe 
and  effective  for  this  intended  use. 
Further,  because  the  comment  has  not 
provided  an  adequate  alternative 
method  for  determining  the 
effectiveness  of  quinine  to  treat  or 
prevent  nocturnal  leg  cramps,  the 
agency  believes  that  a  waiver  is  not 
appropriate  in  this  situation  and  that 
evidence  from  adequate  and  well- 
controlled  studies  is  necessary. 

The  agency  has  the  following 
comments  on  the  new  data  submitted: 

A  study  by  Kaji  et  al.  (Ref.  4)  was  a 
double-blind,  controlled  study  to 
determine  the  efficacy  of  quinine  in 
hemodialysis-induced  muscle  cramps. 
Nine  patients  who  were  on  maintenance 
hemodialysis  three  times  per  week  and 
had  frequent  muscle  cramps  were  given 
either  320  mg  of  quinine  sulfate  or 
placebo  at  the  beginning  of  eadi  dialysis 
for  a  period  of  12  weeks.  Elfficacy  was 
measured  in  terms  of  reduction  in  the 
frequency  and  severity  of  muscle 
cramps.  The  authors-reported  10 
episcKles  of  cramps  for  the  162  dialyses 
in  patients  taking  quinine,  as  opposed  to 


28  episodes  of  cramps  for  the  162 
dialyses  in  patients  taking  placebo.  The 
authors  considered  these  results  to  be 
statistically  significant. 

Although  this  was  a  controlled  study, 
the  agency  considers  it  unacceptable  as 
evidence  of  the  efficacy  of  quinine  in 
preventing  or  treating  nocturnal  leg 
muscle  cramps  because  the  medical 
condition  in  ihe  patients  was  not 
nocturnal  (or  recumbency  induced)  leg 
muscle  cramps.  Furthermore,  even  if  this 
had  been  a  study  of  patients  with 
nocturnal  leg  cramps,  the  statistical 
analysis  is  faulty,  because  episodes  of 
cramps,  and  not  individual  patient 
experiences,  were  £unalyzed. 

A  study  by  Mori  et  al.  (Ref.  5)  was  a 
single-blind  study  in  22  adult  patients 
with  a  minimum  of  3  episodes  of  leg 
cramps  per  week  to  compare  the 
efficacy  of  a  quinine  sulfate  and 
aminophylline  combination  drug  to 
placebo  for  4  weeks.  Because  the  drug 
used  in  this  trial  was  quinine  in 
combination  with  aminophylline,  the 
study  does  not  provide  any  evidence  of 
the  effectiveness  of  quinine  alone. 

A  submitted  article  describes  a 
roundtable  discussion  of  peripheral 
neuropathy  by  a  panel  of  six  experts  in 
the  field  (Ref.  6).  In  its  discussion  of 
entities  causing  lower  limb  distress,  the 
panel  stated  that  it  considers  quinine  to 
be  effective  in  reheving  nocturnal  leg 
muscle  cramps.  However,  such 
evidence,  as  well  as  the  testimonials 
submitted,  can  at  best  be  classified  as 
anecdotal  and  is  not  derived  from  a 
controlled  clinical  trial. 

The  three  market-research  studies 
submitted  involved  consumer 
acceptance  of  a  combination  product 
containing  quinine,  vitamin  E,  and 
lecithin  (Ref.  7).  One  survey  consisted  of 
telephone  interviews  of  57  customers 
who  had  received  a  free  sample  for  use 
in  relieving  leg  muscle  cramps.  The 
other  two  market  surveys  consisted  of 
responses  from  consumers  who  had 
purchased  the  same  product  at  retail. 
Half  of  the  users  stated  that  the  product 
was  effective;  the  other  half  found  if 
somewhat  helpful  in  the  prevention  and 
treatment  of  nocturnal  leg  muscle 
cramps.  However,  these  market  research 
surveys  do  not  provide  corroborative 
evidence  of  the  effectiveness  of  quinine 
as  a  single  ingredient  because  the 
product  tested  was  a  combination  of 
quinine  and  two  other  ingredients.  The 
agency  finds  that  the  "standard 
treatises"  (Refs.  1,  2,  and  3)  mentioned 
by  the  comment  as  supporting  the 
effectiveness  of  quinine  in  the  treatment 
of  nocturnal  leg  cramps  are  of  historical 
interest,  but  do  not  suffice  to  support 
use  of  quinine  for  this  claim  without  a 
clinical-study. 


The  agency  notes  that  the 
Miscellaneous  Internal  Panel 
acknowledged  frequent  prescribing  of 
quinine  by  physicians  for  treatment  of 
nocturnal  leg  muscle  cramps  (47  FR    - 
43564).  The  National  Disease  and 
Therapeutic  Index  (NDTI).  a  survey 
based  on  reports  by  a  panel  of  office- 
based  physicians,  estimates  about 
175,000  mentions  of  the  drug  quinine 
during  1983,  of  which  64  percent  are 
related  to  its  use  in  the  relief  of  leg 
cramps  (Ref.  8).  The  term  "mentions,"  as 
used  in  the  NDTI,  reflects  usage,  but 
should  not  be  interpreted  as  directly 
equivalent  to  prescriptions  or  patients. 
The  inclusion  of  quinine  sulfate  in  the 
1984  edition  of  the  American  Hospital 
Formulary  Service,  including  reference 
to  its  use  in  the  relief  or  treatment  of 
nocturnal  recumbency  leg  muscle 
cramps,  is  a  further  indication  of  its 
prescription  use  by  physicians  (Ref.  9). 

The  agency  concludes  that  these 
additional  data  and  information  do  not 
provide  sufficient  evidence  to  establish 
that  quinine  is  generally  recognized  as 
safe  and  effective  for  OTC  use  in  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 

Although  accurately  reflecting  the 
Miscellaneous  Internal  Panel's  views  on 
the  safety  of  quinine  at  the  250-to  325- 
mg  daily  dose  level,  the  comment  failed 
to  note  that  the  Internal  Analgesic  Panel 
stated  that  "Until  controlled  studies 
show  that  a  [quinine]  dose  of  not  more 
than  325  mg  daily  is  safe  and  useful  for 
relief  of  nocturnal  leg  cramps  the  drug 
should  not  be  available  for  OTC  use  for 
treatment  of  nocturnal  leg  cramps"  (42 
FR  35434). 

Because  of  the  two  Panel's  conflicting 
evaluations  regarding  the  safety  of  a 
200-  to  325-mg  daily  dosage  of  quinine  as 
an  OTC-drug  and  the  questions  raised 
by  both  Panels  concerning  the  efficacy 
of  quinine  as  an  OTC  drug  for  the 
treatment  of  nocturnal  leg  muscle 
cramps,  the  agency  has  determined  that 
adequate  clinical  data  are  necessary  to 
support  the  Category  I  status  of  quinine 
for  both  safety  and  effectiveness  for  this 
OTC  use.  Based  on  the  above 
discussion,  the  agency  is  also  including 
prevention  of  nocturnal  leg  muscle 
cramps  as  a  potential  indication. 

The  issues  to  be  addressed  in  any 
such  studies  before  quinine  can  be 
reclassified  from  Cateory  III  to  Category 
I  are  as  follows: 

(1)  Is  quinine  effective  in  treating  and/ 
or  preventing  nocturnal  leg  muscle 
cramps  in  low  daily  doses  (e.g.,  200  to 
325  mg)  over  short  periods  of  time  (e.g.,  7 
days  or  less)? 

(2)  If  short-term  quinine  treatment 
with  low  doses  is  not  significantly 
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effective  io  reducing  xacunent  ^pisodefi 
of  nocturnal  leg  muscle  crainpB,  must 
such  medication  ibe  taken  avar  extended 
peraods  of  .time  to  obtain  lelief?  if  yes, 
ho  w  long  .a  {>ariod  of  .time? 

(3)  What  are  the  adverse  effects 
experienced  by  subjects  e^^posed  to 
effective. doses  of  jguinine  over.ao 
effective  course  .of  therapy? 
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2.  The'Comment«ikD  submitted  data 
to  support  the  effeotiveneas  of  vdtamin£ 
(alphatooQpherol)  in  the  treatment  and 
prevention  of  noctumaMeg  muscle 
cramps.  The-data  included  two 
uncontroUed  ^studies,  one  ilelter.  (one 
comment  legarding  leg  muscle  cramps, 
and  four  papers  concerned  with  the 
treatment <of  intermittent  claudication. 
The  :comment  pointed  <out  that,  although 
this  ii^iadient'wasjiot  classified  by  the 
Miscellaneous  httemalrPanel.  aibrief 
discussion  of  vitamin  E  appears  in  the 
repoitt'on  OTC  .vitamin  and  mineiid  drug 
products,  published  lin  the  iwdeial 
Regisler  of  .March  16, 1»7S'(44  FR  16170). 

The  agenay  .has  the  if  oUowii^g 
comments  an  .the  data  and  iitfosmation 
submitted. 

The  p^er  >by  Ayies  and  Miban  <iBef. 
1)  BQporttfl  "SBiendipitous  observation" 
of  the  value  df "vitamin lE  in  relieving 
nocturnal  leg  CEamps  inl25j>atients 
who  Mfeie  Deceiving  the  uitamin  for 
dermatol^gic-oonditions.  The  patients 
were  taking 'either  300tar:le88 
internationaliunitfi,(IU)  of  vitamin  Ea 
day  or  400'Or  jnoceiU  a  day:  the  results 
were  drawn  (bom call  UBtpatients 


regardless -of -the  dose  <of  uitamin  £.  Ihe 
authors  concluded -that  103  j)atKnts,(S2 
percent)  iiad  connate  pelief;  13  ,(.10.4 
percent)  had  .7&-90  ^rcent  xelief;  7  ;(S,6 
pecaent)  had  50  io  7S  percent  xelief;  and 
2  (1.6  percent)  had  jworjelief.  ^e 
authors  also  noted  that  .some  of  the 
patients  had  recurrences  of  ccanQ)8  upon 
the  cessation  of  use  of  the  drug  or 
decrease  of  ttte  doses,  but  responded 
again  npon  -the  resunmtion  dl  vttaniin  £. 
'Bhe  comment  stated  fiiat  the  results  of 
this  study  confirmed  (he  authors' .earlier 
findings. '(The 'earlier  9tu4y is  discussed 
below.)  "While  the  data  sliow  potential 
for  a  favorable  effect  on  J^  muscle 
cramps,  ^ns  report  -is iiot  a 
scieiifflficBlly-cpntrdngd  -study  Io 
demonstrate  "the  efficacy  Ttf -vitamin  E  in 
the  treatment  or preveittion  of  nocturnal 
leg  muscle  cramps. 

The  eai'Iier  •paper "by  Ayres  and  Mlhan 
(Ref.  2)  reported  on  24 -patients  -wtfc  leg 
cramps  and  2  patierrts  wWi  "Yestless  leg 
syndromcf"  -who  "had  prompt  relief  from 
their  symptons  WWle  -taking  160  ID  df 
vitamnjE 'three  times  a-day  for  ftie 
treatment  of  dermdtbfogic 'conditions. 
The  «uthore  claim  thert  vitamhi  E  is  a 
better  dhoioe  than  quinine  for  fire 
treatment  of  leg  cramps  'became  vttamin 
E  is  relatrvely -free 'XJf  side  ■effects.  The 
comment  ^Iso  included  a  letter  loithe 
editor  erfa  mediocfl  'joumdl  '(Reff.  "3] 
agreeing  with  Ihis  report  by  Ayres  and 
Mihan  on  the  effectiveness  of  vitamin  E 
in  relievingTiootumel  leg  muscle 
cramps.  'However,  the  agenoy  finds  that 
this  Study'does  not  present  scientifically 
acceptiible  evidence  df  the-efTicaoy  of 
vitamin  E  in  the  treatment  ef  nocturnal 
leg  muscle  cramps  ^because  it  <was 
uncontrolled  and  unblinded. 

![3ie<cammenl:8tated:that  additional 
evidence  supporting  vitamin  £iin  the 
treattment  of  leg  cramps  lies  in  its  useiin 
the  treatment  of  intermittent 
claudication  (pain,  ache,  or  cramp  due 
to  a  deficiBilt:falDod  supply  in  enercishig 
muscle)  ,(Reb.  IS  through  ft).  Whe 
comment  (contended  "that  -because 
nocturnal  leg  cramps  and  intermittent 
claudication  ihave  many  of  (the.same 
causes — deduced  blood  flow  to  ifae  legs 
and  a  lackof lOxygBn.'Suiiplied  to 
muscles  in  ithe  legs — (these  findings  <are 
relevant  and  indicative 'ofihe 
effectiveness  of  .vita mi  d£  in  the 
treatment  of  leg  and  foot  cramps.  !Ffae 
agency  notes  that,  although  ischemia 
may  be  ireaponaifale  for  nocturnal  leg 
muscle  cramps  in  some  patients,  other 
etiologies  have  also  been  posiiilated. 'At 
the  present  (time,  this  disesder  must  loe 
considesed  one  specific  subgioup  of 
cran^ps,  andjiot  a  jnodel  for  oVV 
nootumal  cranaps. 

The  .arUole  ks/  Roberts  t^Ref.  -4) 
mentioned  >tbfitt  both  the  j>ublic  «nd 


many  "nutritionists"  nagard  the  use  df 
vitamin  E  as'thatapeotic  orpmphyiac^c 
for  a  wide  "variety  .dfidisordeiv,  inchiding 
leg  cramps.  Itdberts  mentioned  tf>at 
some  of  his  patteifts  resumed  file  use  -of 
vitamin  *£  because  of  its  ^rparerrt 
benefit  on  their  leg  cramps  or  ofiier 
symptoms,  even  thou^  they  xisked  a 
recurrence  df  hypertension  <or 
thrombophlebitis  (which  did  occun). 
Roberts  noted  that  the  purported  safety 
of  vitamin  E  is  repeatedly  urnierscorBd 
by  physicians  lin  popular  iieatlh-^irieDted 
publications,  Inftftcflieiltsipoiiited'jont 
that  he  continues  <to«ncounter  patients 
with  problems  that  "seem  to 'have  been 
caused  or  aggravated  by"  self- 
medication  with  vitamin £, (used SiBierto 
designate  the  various  tocoplierols]  in 
high  dosage. 

None  "cff  "fire  ptrpers'coiftained 
controlled  Atudies  io  show  the  <effioaoy 
of  vitamin  E  in  the  treatment  of 
nocturnal  leg  cramps.  4n  addition,  ftte 
paper  by  Roberts  raises  some  questions 
about  the  srfe  dose  of  vitamin  E. 
Roberts  •mentions'flitft'ftere  is  "bound  to 
be  considerable  controversy  astoi^^at 
constitutes  -excessive  vitamin  E  therapy. 
He  regards  a  daily  intake  of  a  fiilly 
active  locophcrdl  in  -excess  of  100  to  "380 
units  as  a  **nwgHdose!*'  Itobeits 
mentions  that  another  stndy{!Wf.'flO 
demonstrated  tiiat  300  mg  ofTSLoc- 
tocopheryl  acetate,  given  daily  for  three 
weeks  toanen  and  young  boys,  produced 
a  significiaiit  depression  in  tfie 
bactericidal  activity  of  the  leukocyte 
and  mitogen-induced  lym|>hat^«te 
transformation.  A  safe  «nd  effective 
OTC  'dosage  df  vttemin  C  used  'for  the 
treatment -and/or  prevention -of 
noctumal'leg  muscle  cramps  has  not 
been  estabtished.  Therefore,  the  agenojr 
classifies  this  ingredient  ^Cartegoiy  ffl 
for  this  indication. 
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n.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  III  Conditions 

1.  Summary  of  Ingredient  Categories 

The  agency  has  reviewed  the 
Miscellaneous  Internal  Panel's 
recommendation,  as  well  as  other  data 
and  information  available  at  this  time, 
and  concurs  with  the  Panel's 
classification  of  quinine  sulfate.  The 
agency  has  also  reviewed  the  Internal 
Analgesic  Panel's  discussion  of  quinine 
and  concurs  with  that  Panel  that  until 
controlled  studies  show  that  a  quinine 
dose  of  not  more  than  325  mg  daily  is 
safe  and  useful  for  relief  [or  prevention] 
of  nocturnal  leg  cramps,  the  drug  should 
not  be  generally  recognized  as  safe  and 
effective  for  this  use. 

The  agency  acknowledges  that,  in 
another  rulemaking  pertaining  to 
combinations  containing  aminophylline, 
one  firm  previously  marketing  a 
prescription  aminophylline-quinine 
sulfate  combination  product  for 
nocturnal  leg  muscle  cramps  has  been 
allowed  to  remove  the  aminophylline  for 
lack  of  effectiveness  as  an  antiasthmatic 
drug  and  to  continue  marketing  the  260- 
mg  quinine  sulfate  component  as  a 
prescription  drug,  pending  final  action  of 
this  rulemaking  for  OTC  nocturnal  leg 
muscle  cramps  drug  products.  (See  the 
Federal  Register  of  April  9, 1976;  41  FR 
15053.)  The  agency  is  also  aware  of 
other  products  containing  260  mg  of 
quinine  sulfate  labeled  for  prescription 
use  only. 

Quinine  is  currently  available  as  an 
OTC  drug  for  use  in  treating  and 
preventing  noctural  leg  muscle  cramps, 
as  well  as  for  other  uses,  such  as  for 
treatment  of  chills  and  fever  of  malaria 
(in  200  and  325  mg  dosages).  The  only 
use  of  quinine  covered  by  this  document 
is  its  use  in  the  treatment  and/or 
prevention  of  leg  muscle  cramps. 

Vitamin  E,  which  was  not  reviewed 
by  the  Panel,  is  proposed  as  Category  III 


for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 

As  a  convenience  to  the  reader  the 
following  list  is  included  as  a  summary 
of  the  categorization  of  these  two  orally 
administered  active  ingredients  for  the 
treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps. 


ActivG  mgredwnCs 

Pwiei 

Agsney 

VHsfTWt  E..-.—-™™— _™._-„.... 

>w 

NA ._ 

III 
III 

'CtessiAed  lor  use  in  Irealinenl  ol  nocturnal  lag  muscle 
cnmpsonlif. 

In  proposing  labeling  for  quinine  in 
this  document,  the  agency  is  including 
the  existing  caution  for  quinine  in  21 
CFR  360.20  in  the  warning  section  of  the 
proposed  monograph  under  §  343.150. 
The  agency  is  expanding  this  caution  to 
inform  consumers  to  discontinue  using 
the  product  if  diarrhea  or  nausea  occur 
because,  as  the  Panel  noted,  quinine 
sometimes  leads  to  gastrointestinal 
symptoms  (47  FR  43564).  These  types  of 
warnings  were  included  in  draft  labeling 
submitted  to  the  Miscellaneous  Internal 
Panel  to  review  (Ref.  1),  and  the  Panel 
acknowledged  this  labeling  in  its  report 
(47  FR  43564).  The  Panel  also  noted  that 
among  quinine's  more  serious  side 
ejects  are  the  induction  of  abortion  and 
occasional  cases  of  autoimmune 
thrombocytopenic  purpura  and 
hemolytic  anemia  (47  FR  43564). 
Therefore,  the  agency  is  proposing  that 
quinine  products  bear  a  warning  Oiat  the 
drug  not  be  taken  by  anyone  who  is 
pregnant  or  sensitive  to  quinine.  The 
agency  notes  that  s6me  currently 
marketed  OTC  quinine-containing  drug 
products  bear  labeling  that  states  not  to 
take  the  drug  product  if  pregnant. 
Finally,  the  Panel  noted  that  nocturnal 
leg  cramps  occur  in  middle  life  and 
beyond  (47  FR  43564).  Thus,  the  agency 
is  proposing  that  quinine  products  bear 
a  warning  that  children  under  12  years 
of  age  not  take  the  drug.  Based  on  the 
above,  the  agency  is  proposing  the 
following  warning  in  this  tentative  final 
monograph  for  products  containing 
quinine:  "Discontinue  use  if  ringing  in 
the  ears,  deafness,  skin  rash,  or  visual 
disturbances  occur.  Do  not  take  if 
pregnant,  sensitive  to  quinine,  or  under 
12  years  of  age." 

The  agency  is  also  proposing  a 
definition  for  nocturnal  leg  muscle 
cramps  in  the  tentative  final  monograph, 
based  on  the  Miscellaneous  Internal 
Panel's  recommendations  (47  FR  43564). 
This  definition  reads:  "A  condition  of 
localized  pain  in  the  lower  extremeties 
occurring  in  middle  life  and  beyond  with 
no  regular  pattern  concerning  time  or 
severity  and  variously  attributed  to: 


(1)  Arterial  insufficiency  with 
resulting  anoxic  muscle  spasm; 

(2)  Excessive  venous  dilation 
secondary  to  sudden  emptying  of  small 
venules  into  larger  vessels  during 
recumbency;  and 

(3)  Acccumulation  of  products  of 
muscle  metabolism  with  local  pH 
changes  due  to  lactic  acid 
accumulation." 

The  agency  is  not  aware  of  any  data 
demonstrating  the  safety  and 
effectiveness  of  any  other  ingredients 
used  OTC  as  orally  administered  drug 
products  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps.  Therefore,  the  agency  classified 
all  other  ingredients  as  Category  II  for 
this  use. 
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2.  Testing  of  Category  III  Conditions 

The  Panel  did  not  recommend  any 
testing  guidelines  for  OTC  orally 
administered  drug  products  for  the 
treatment  of  nocturnal  leg  muscle 
cramps.  Interested  persons  may 
communicate  with  the  agency  about  the 
submission  of  data  and  information  to 
demonstrate  the  safety  or  effectiveness 
of  any  orally  administered  ingredient  for 
the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  or  about 
any  condition  included  in  the  review  by 
following  the  procedures  outlined  in  the 
agency's  policy  statement  published  in 
the  Feideral  Register  of  September  29, 
1981  (46  FR  47740)  and  clarified  April  1, 
1983  (48  FR  14050).  That  policy 
statement  includes  procedures  for  the 
submission  and  review  of  proposed 
protocols,  agency  meetings  with 
industry  or  other  interested  persons,  and 
agency  communications  on  submitted 
test  data  and  other  information. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  Oie 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
a'vailability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  drug  products  for  the  treatment 
and/or  prevention  of  nocturnal  leg 
muscle  cramps,  is  a  major  rule. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  Public  Law  96-354,  the 
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economic  aesemment  oondhided  0Mt, 
while  the-BveFsge'econflniic-impaot  0f 
the  overall  idSCidaigiBviBw  oa  small 
entities -will  not  (be  laigniftoant 'tis 
possibility  <Df  lavger-tliBivavaiaie 
impaots  on  unne«mMH£miBiin!aome 
yeafSiausbt«xiat.  33ieidDie,  the 
assessment  and uiled  a  idiaoretiaiiaiy 
regulatoiy  fleotibitoy.analyeia  in  the 
event  that  an  individual  lUkmight 
impose  a  ^significant  impact  on^a 
subatantial  number  ^f  small  lentHieB.  33ie 
analjnn  -identified  .Ifae  tposaibiHtira  d 
reduoDigtburdens  on  ^amall 'firms  throu^ 
the>uaci>f'|a)iKlai(ed  safety  isnd  efficacy 
standanb  or  fb)  labels  iaoknowtedging 
unproven  safety  and'effioacy.  >UoaKever, 
the  anBlgr8is(Qanaluded:that  time  is  no 
legal  basis  hir;any  preferential  waiver, 
exemption,  or  itiemng  strategy  for  amall 
firms  compatible  with  the  public  heahfa 
requiienwnts  lOf  the  HadeEal  i^ood.  'Drug, 
and'Cosmetic  Act.  ItevBCtlBlesB,  tto 
avoid  ovetlooking  any  pmblenis  tin- 
feasible  possibilities  cafxebefipeculmr-to 
this  gnup  of  :pi»du(its,  the  agency 
invites  public  comment  Te^ending  any 
substantial  or  si^iificanl  ecenomic 
impact  that  this  rulemaking  would  :ha«e 
on  ore  iQially  adminnteiral^drag 
products  for  the  tnatment  and/or 
preveatifm  fof  noctomal  leg  -mimjle 
ccamiai.  Comments  cBgardiDglhe 
economic  iimpact  oftfaiBiiailemrising 
should  be  accompanied  by  appni|iriate 
documentation. 

The  agency  pfeouiousfy  invited  ipublic 
camment  in  .the  advance  jnrtice  (Of 
prapoaed  ^sulemaking  regarding 'any 
impact  4hat  this  rulemaking  Moiild  have 
on  quinine  used  OTC:forihelT8atmeitt 
ofmoctumal  leg  muBcle  cramps.  Tto 
comments  >an  -economic  lin^paots  were 
received.  Anyoonnnents  onihe  agency's 
initial  determination  df the  economic 
consequenoes  of  this  (proposed 
rulemaking  should  be  submitted iby 
March  30,  asee.  The  agency -will 
evaluate  any  comments  and -suppovting 
data  thdt.aie  <r eceived. and  will Teaseees 
the  economiciimpaot  of  this  rulemaking 
in  the  tpreambleitoAe 'final  «ifle. 

Thm  agency 'has  determined  under  21 
CFR25;»IJd)f6)  (April  26, 1985;  50 PR 
16636)  that  thi«  action  is  of  a  type  ftiat 
doesinot 'individually 'orcimiulatively 
have  a  sigrirTicaift  effect  on  the 'human 
environment.  Therefore,  neiiher  an 
environmental  aeeesement  nor  an 
environmental  impact  statement  is 
required. 

In  the  Federal  Regiater  df  April  22, 
19851(501^  '»5»10)  the  agenc>'  proposed 
to  change  its  "exdlusivjty"  policy  for  the 
labeling  of-OTC  drug  products  Ihart 'has 
existed  duringihe  course  of  thetDTC 
drugTeview.'Uhnder  this  policy, ihc 
agency  'has  -maintafined  'fhat  theterms 


that  may  be  t»ed  -in  -an  'GTC  drag 
product's  labdHng  are  Bniited  to  'Arose 
terms  included  in  a  final  OTIC  drug 
monograph. 

The  proposed  rule  would  ««tiibli^ 
three  alternatives  ifor  etstingthe 
indications  for  use^in'OTCdt^glabelii^ 
while  all  other  aspects  x>f  OXC  drug 
labeling  (i.e.,  statement  of  identity, 
warnings,  and  directions  lor  use]  would 
continue  1o  be  siibjetit  to  the  existing 
exclusivity  policy.  The  proposed  rule  for 
OTC 'drug  products  "for  "the  ■treBrtmeHt/ 
prevention  of  nocturnal  leg  Auuole 
cramps  included  in  this  document 
incorporates  the  exdusimty-prapoBal^ 
providing  for  the  use  of  other  truthful  or 
nomni  deeding  'trttftements  -in  'fiie 
product's  labeling  1o  -describe  'die 
indications  for  use.  After  considering  all 
comments -Submitted  .on  the  proposed 
revision  to  ihe  exclusivity  rule,  the 
agenqy  will  announce  hs  finsU  decision 
on  this  matter  in  a  future  issue  of 'the 
Fedecal  Rei^atet.  This  .final  nile  ior  XDDC 
drug  products  ior  the  iieatment/ 
prevenlioD  of  nocturnal  leg  muscle 
crao^ps  will  dncoi^Qiale  the  final 
decision  on  exclusivity  ior  labeling. 

Interested  j>erson8  may,  'On  'Or  befoae 
January  7,  Ifiifi  submit  to  the  J3eakets 
Management  Branch  (HFA-305),  i^ood 
and  .Drug  Administration,  Rm.  A-62.  5680 
Fishers  Lane.  Rockville,  MD  208S7, 
written  comments,  objeotioos,  or 
requests  for  oralheacipg  before  ithe 
Commissioner  on  the  iprcipased 
regulation.  A:requestfor  an  oral  hearing 
must  specify  points  to  be  covered  .and 
time  requeated.  Written  comments  ab 
the  fancy's  economic  impact 
detecminatioB  'may  be  submitted  on  er 
before  March  10, 1986.  Three  oqpies  of 
all  comments,  cdijections.  and  jequeets 
are  to  be  submitted,  except  that 
individuals  may  submit  xuie  copy. 
Comments,  dbiecfions,  .and  xeQuests  .ace 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  he  accompanied  by 
a  supportiQg  memorandum  or  brief. 
Comments,  obiections,  imd  xeguests 
may  be  seeninihe  above  oSxcb  between 
9  a.m.  and  4  p  jn.,  Monday  through 
Fridajr.  Any -scheduled  oral  hearing  will 
be  announced  in  the  federal  Registar. 

Interested , persons,  on  .or  before 
November  10, 1986;  may  also  submit  in 
writing  new  data  demons tiatii>g  the 
safety. and.effectiveness  of  those 
conditions  not  classified  in -Category  1. 
Written  comments  on  Ihe  new  data  may 
be  submitted  on  or  before  January  .8, 
1987.  These  dates  are  consistent  with 
the  time  periods  specified  in  the 
agency's  Tnral  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifyingOTC  drugs,  published  in  the 


FedenR^Roi^ler'df 'Septomber  39,  IWl 
(46  FR  47731^.  THree -copies  T»f  all  "deta 
and  commeifts  on  die  dtftavre  tooe 
submitted,  except  that  individuals  m^ 
submit  xme  copy,  and  all  data  .and 
comments  .ace  lo  be  identifiied  with  ihe 
docket  number  found  in  brackets  in  the 
heading  of  ibis  document.  Data  and 
comments  ahould  be  addressed  to  Ihe 
Dockets  Management  Branch  iUFA-aOEO 
(address. dbovet).  Aeoeiwed-data  and 
comments  imoy  also  tbe  seen  in  Ifae  loffioe 
above  between  9  a.m.  and  4.  p.m., 
Monday  itfaonigfa  iPriday. 

In  establishing  a  find  monograph,  Ihe 
agency  will  ordinarily  consider  orfly 
data  submitted  prior  to  the  closing  of  "dre 
administrative  record  on  January -6, 19^. 
Data  submitted  after  the  clnaing  of  the 
administrative  xecard  will  be  reviewed 
by  the  agency  only  after  a  Snal 
nmnogHqih  is  published  in  the  fMbsal 
Register  unless  the  Xlommissiantt-ffinds 
good  cause  has  ibeen  shown  thi^ 
warrants  earlier  consideration. 

List  of  Subijects  in  21  tUl  Part  34S 

OTC  dn^:  internal  andlgeeios, 
airtipyreticB,  -and  airtirheumtJtics. 

Therefore,  under  tiie  Federal  'Pood, 
Drug,  and  Cosmetic  Act  and  ftm 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Ch^pto*! 
oTTitle  21  of  the  Code  ofTederal 
Regulations  l>e  .amended  igy '-adding  new 
Part  848  consistii^  -of  new  ^dbpart  *£  «s 
follows: 

PAaT3A3-JMXEBMAL  Mkk\  BF«r„ 
ANTIPYRETIC  AND  ANTIBMEUMAiBC 
DRUG  iPRODUCIS  fXM  0¥EB-IHE- 
COUMXER  HUSAN  iiSE 

Sulqwrt  A— TReservacn 
Sut>pw<l  iiHa—wrsdl 
Sut>part  C— [ReMTvetfl 
Sul)p««l 


SubpsEt  E— Drug  Products  lor  Am 
Treatfn»rttandi>oryiei>wrtlung»Tluctuitwl 
Leg  Muscle  Cramps 

Sec. 

343.100   £cqpe. 

343.103    DefinitionB. 

343.110    Active  Jngredieots  Jior  ilie  .tnatmeot 

and/or  prevention  :Qf  Jicntumal  leg 

muficls  cramps.  (Reaerved] 
343.150    Labalingiafproductslar  the 

treatment  and/oriprevenf  ion  of  nocturnal 

leg  inuscle  uranipB. 

Authoritjr:  Bees.  201lp)  502,  505.  701.  £2 
Stat.  1041-1042  as.ameiuied,  lOSO-1053  as 
amended.  1Q55-10S6  as  amended  by  70  Btat 
919  and  72  Stat.  948  (21  D£.C  321(p).  3S2i35S. 
371);  5  D.S.C^SS:  21 UFR  5.11. 
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Subpart  E— Onig  Products  for  the 
Treatment  arid/or  Preventicn  of 
Nocturnal  Leg  Muscle  Cramps 

§343.100   Scope. 

(a)  An  over-the-counler  drug  product 
for  the  treatment  and/or  prevention  of 
nocturnal  leg  muscle  cramps  in  a  form 
suitable  for  oral  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  condition  in  this  subpart  and 
each  general  condition  established  in 
§330.1. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21.  unless  otherwise  noted. 

§343.103    OefMtions. 

As  used  in  this  part: 

Nocturnal  leg  muscle  cramps.  A 
condition  of  localized  pain  in  the  lower 
extremeties  occurring  in  middle  life  and 
beyond  with  no  regular  pattern 
concerning  time  or  severity  and 
variously  attributed  to: 

(1)  Arterial  insufficiency  with 
resulting  anoxic  muscle  spasm; 

(2)  Excessive  venous  dilation 
secondary  to  sudden  emptying  of  small 
venules  into  larger  vessels  during 
recumbency;  and 

(3)  Accumulation  of  products  of 
muscle  metabolism  with  local  pH 
changes  due  to  lactic  acid  accumulation. 

§34X110    Active mgrMNents for tlw 
treatment  and/of  prevention  of  noctumai 
leg  musde  cramp*.  (Reserved] 

§343.150    l-aDeling  of  producto  f or  the 
treatment  and/or  prevention  of  noctumai 
leg  musde  cramps. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "nocturnal  leg  muscle 
cramps  treatment,"  or  "noctumai  leg 
muscle  cramps  treatment  and 
prevention." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications",  the  following:  "For  the 
treatment  and/or  prevention  of 
noctumai  leg  muscle  cramps."  Other 
truthful  and  nonmisleading  statements, 
describing  only  the  indications  for  use 
that  have  been  established  and  listed 
above,  may  also  be  used,  as  provided  in 
§  330.1(c)(2)  of  this  chapter,  subject  to 
the  prohibitions  in  section  502(a)  of  the 
act  against  misbranding  by  the  use  of 
false  or  misleading  labeling  and  the 
prohibition  in  section  301(d)  of  the  act 
against  the  introduction  into  interstate 
commerce  of  unapproved  new  drugs. 

(c)  Warnings.  For  products  containing 
quinine:  "Discontinue  use  if  ringing  in 
the  ears,  deafness,  skin  rash,  or  visual 


disturbances  occur.  Do  not  take  if 
pregnant,  sensitive  to  quinine,  or  under 
12  years  of  age." 

(d)  Directions.  [Reserved] 
Frank  E.  Young. 
Commissioner  of  Food  and  Drugs. 

Dated:  Septemlier  10, 1965. 
Maigaret  M.  Heckler. 
Secretary  of  Health  and  Human  Services. 
|FR  Doc.  85-24747  Filed  11-7-85;  8:45  am] 
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21  CFR  Part  357 
[Docket  No.  79N-03791 

Exocrine  Pancreatic  Insufficiency  Drug 
Products  for  Over-ttte-Counter  Human 
Use;  Tentative  Final  Monograph 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMNNARV:  The  Food  and  Drug 

Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of  a 
tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  exocrine  pancreatic 
insufficiency  drug  products  (dmg 
products  used  to  treat  pancreatic 
enzyme  deficiency)  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  notice 
of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Intemal  Drug  Products  and  public 
comments  on  an  advance  notice  of 
proposed  rulemaking  that  was  based  on 
those  recommendations.  This  proposal 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
January  7. 1986.  New  data  by  November 
10, 1986.  Comments  on  the  new  data  by 
January  8, 1987.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  revised 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs  (21  CFR  330.10). 
Written  comments  on  the  agency's 
economic  impact  determination  March 
10, 1986. 

ADDRESS:  Written  comments,  objections, 
new  data,  or  requests  for  oral  hearing  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson.  Center  for  Drugs 
and  Biologies  {HFN-210).  Food  and  Drug 


Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4960. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  December  21. 1979 
(44  FR  75666)  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
exocrine  pancreatic  insufficiency  drug 
products,  together  with  the 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Intemal  Dmg  Products,  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  this  drug  class.  Interested  persons 
were  invited  to  submit  comments  by 
April  21, 1980.  Reply  comments  in 
response  to  comments  Hied  in  the  initial 
comment  period  could  be  submitted  by 
May  21. 1980. 

In  accordance  with  §  330.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Dmg  Administration 
(address  above),  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

In  response  to  the  advance  notice  of 
proposed  miemaking.  two 
manufacturers,  one  foundation,  and  two 
physicians  submitted  comments.  Copies 
of  the  comments  received  are  also  on 
public  display  in  the  Dockets 
Management  Branch. 

The  advance  notice  of  proposed 
miemaking,  which  was  published  in  the 
Federal  Register  on  December  21. 1979 
(44  FR  75666),  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
dmg  review  regulations  (21  CFR  330.10). 
Similarly,  the  present  document  is 
designated  in  the  OTC  dmg  review 
regulations  as  a  "tentative  final 
monograph."  Its  legal  status,  however,  is 
that  of  a  proposed  mie.  In  this  tentative 
Hnal  monograph  (proposed  mIe)  to 
establish  Subpart  E  of  Part  357.  FDA 
states  for  the  first  time  its  position  on 
the  establishment  of  a  monograph  for 
OTC  exocrine  pancreatic  insufficiency 
dmg  products.  Final  agency  action  on 
this  matter  will  occur  with  the 
publication  at  a  future  date  of  a  final 
monograph,  which  will  be  a  final  mIe 
establishing  a  monograph  for  OTC 
exocrine  pancreatic  insufficiency  drug 
products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  exocrine  pancreatic  insufficiency 
dmg  products  as  modified  on  the  basis, 
of  the  comments  received  and  the 
agency's  independent  evaluation  of  the 
Panel's  report.  Modifications  have  been 


made  for  clarity  and  regulatory  accuracy 
and  to  reflect  new  information.  Such 
new  information  has  been  placed  on  file 
in  the  Dockets  Management  Branch 
(address  above).  These  modifications 
are  reflected  in  the  following  summary  ' 
of  the  comments  and  FDA's  responses  to 
them. 

The  ore  procedural  regulations  (21 
CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  HI"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  fmal  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  I,  II, 
and  III  at  the  tentative  final  monograph 
stage. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  product  that  is  subject  to 
the  monograph  and  that  contains  a 
nonmonograph  condition,  i.e.,  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
effective  or  to  be  misbranded,  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  exocrine  pancreatic 
insufficiency  drug  products  (published  in 
the  Federal  Register  of  December  21, 


1979;  44  PR  75666),  the  agency  suggested 
that  the  conditions  included  in  the 
monograph  (Category  I)  be  effective  30 
days  after  the  date  of  publication  of  the 
final  monograph  in  the  Federal  Renter 
and  that  the  conditions  excluded  ^m 
the  monograph  (Category  II)  be 
eliminated  from  OTC  drug  products 
effective  6  months  after  the  date  of 
publication  of  the  final  monograph, 
regardless  of  whether  further  testing 
was  undertaken  to  justify  their  future 
use.  Experience  has  shown  that 
relabeling  of  products  covered  by  the 
monograph  is  necessary  in  order  for 
manufacturers  to  comply  with  the 
monograph.  New  labels  containing  the 
monograph  labeling  have  to  be  written, 
ordered,  received,  and  incorporated  into 
the  manufacturing  process.  The  agency 
has  determined  that  it  is  impractical  to 
expect  new  labeling  to  be  in  effect  30 
days  after  the  date  of  publication  of  the 
final  monograph.  Experience  has  shown 
also  that  if  the  deadline  for  relabeling  is 
too  short,  the  agency  is  burdened  with 
extension  requests  and  related 
paperwork. 

In  addition,  some  products  may  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation:  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result  in 
economic  loss,  but  also  interfere  with 
consumers'  access  to  safe  and  effective 
drug  products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 

If  the  agency  determines  that  any 
labeling  for  a  condition  included  in  the 
final  monograph  should  be  implemented 
sooner,  a  shorter  deadline  may  be 
established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

All  "OTC  Volumes,  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notices  published  in  the 


Federal  Register  of  November  16, 1973 
(36  FR  31696)  and  August  27, 1975  (40  FR 
38179)  or  to  additional  information  (hat 
has  come  to  the  agency's  attention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  vohunes  are 
on  public  display  in  the  Dockets 
Management  Branch. 

I.  The  Agency's  Tentative  ConclusioDs 
OD  the  Comments 

All  comments  objected  for  varying 
reasons  to  the  Panel's  recommendation 
that  pancreatic  extracts  (pancreatin  and 
pancrelipase)  for  treating  exocrine 
pancreatic  insufficiency  be  available 
OTC. 

1.  Several  comments  stated  that 
pancreatic  extracts  should  not  be 
available  OTC  because  the  disease 
states  that  lead  to  exocrine  pancreatic 
insufficiency,  e.g.,  cystic  fibrosis, 
chronic  pancreatitis,  post- 
pancreatectomy,  and  pancreatic  ductal 
obstruction,  require  physician  diagnosis 
and  treatment.  The  comments  argued 
that,  generally,  OTC  drug  products 
should  be  used  to  treat  self-diagnosable 
conditions  and  that  the  public  should  be 
able  to  determine  the  safe  and  effective 
dosage  levels  from  the  labeling.  The 
comments  contended  that  none  of  these 
criteria  are  satisfied  with  respect  to 
pancreatic  extracts. 

The  agency  agrees  that,  in  general,  the 
criteria  stated  by  the  comments  are 
important  in  deciding  whether  a  drug 
should  be  prescription  or  OTC. 
However,  these  criteria  are  not  the  sole 
determining  factors.  Section  503(bKl)(B) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  353(b)(1)(B))  sets 
out  the  principal  statutory  requirements 
with  respect  to  the  marketing  status  of  a 
drug.  Specifically,  it  states  that  a  drug 
shall  be  dispensed  only  upon 
prescription  when  "because  of  its 
toxicity  or  other  potentiality  for  harmful 
effect,  or  the  method  of  its  use,  or  the 
collateral  measures  necessary  to  its  use, 
[it]  is  not  safe  for  use  except  under  the 
supervision  of  a  practitioner  licensed  by 
law  to  administer  such  drug."  In  the 
case  of  pancreatic  extracts,  the  agency 
does  not  believe  the  statutory 
requirements  for  prescription  restriction 
are  met. 

Although  the  condition  of  exocrine 
pancreatic  insufficiency  requires 
diagnosis  by  a  physician  and  the 
disease  states  that  give  rise  to  exocrine 
pancreatic  insufficiency  require  close 
monitoring  by  a  physician,  the  agency 
believes  that  once  the  insufficiency  is 
diagnosed,  a  consumer  can  safely  and 
effectively  self-treat  the  condition  with 
pancreatic  extracts. 
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The  recommended  OTC  dose  of 
pancreatic  extracts  is  virtually  free  of 
toxicity.  Althougji  doses  in  considerable 
excess  of  the  recommended  dose  have 
been  associated  wftli  hyperuricosuria 
(increased  amounts  of  uric  acid  in  the 
urine)  and  hyperuricemia  (increased 
amounts  of  uric  acid  in  the  btood],  these 
problems  have  not  been  observed  at  the 
recoHonended  OTC  dooe  nor  kave  the 
increased  levels  of  uric  acid  been 
associated  with  eny  clinical 
manifestatioiw.  (See  comment  2  below.) 
A^so,  as  cfacussed  m  comments  2,  3,  and 
4  below,  oAwr  adverse-  effects  that  fcave 
been  associated  with  ^ese  prodocts 
may  be  adequately  handled  through 
labeling.  The  agency  does  not  believe 
that  these  effects  are  sigmficant  enough 
to  warrant  restricting  the  paacreatic 
extracts  to  prescription  statas. 

The  acency  recognizes  thai  the  dose 
of  pancreatic  extracts  is  bigUy 
individualized,  but  believes  tlwt  the 
patient  is  able  to  aelf-iBowtor  the 
presentiag  syrapioas  (stools  with  a  high 
fat  coBteat)  and  make  any  necessary 
adjustments  within  the  OTC 
rei»m mended  dose.  For  example,  if  a 
person  snacks  between  meals, 
additional  doses  of  tbe  pancreatic 
extracts  may  need  to  be  taken  to  keep 
the  fatty  stools  under  control.  However, 
the  need  to  adjust  dosage  is  dependent 
on  the  amount  and  content  of  the  diet 
and  will  vary  from  individual  to 
individual.  Even  if  the  pancreatic 
extracts  were  limited  to  prescription 
statBs,  the  patient  would  need  to  make 
these  same  adjustments. 

Because  the  condition  of  exocrine 
pancreatic  insuffrciency  can  be  self- 
monitored  and  because  pancreatic 
extracts  are  not  toxic  at  the 
recommended  OTC  dOse,  tfce  agency 
sees  no  need  to  restrict  these  c^igs  to 
prescription  status. 

The  agency  is  also  aware  that  a 
number  of  pancreatic  extract  products 
have  been  available  OTC  for  niai^ 
years,  whereas  others  have  been 
available  only  on  prescription.  The 
agency  is  nnaware  of  any  safety 
problems  associated  with  those 
products  which  have  been  available 
OTC  There  is  no  reason  for 
perpetuating  the  dual  marketing  of  tliese 
products.  Therefore,  the  agency  is 
proposing  that  pancreatin  and 
pancrelipase,  at  the  dosages 
recommended  by  the  Panel,  be  available 
OTC. 

2.  Two  coaunents  objected  to  the  OTC 
availability  of  pancreatic  extracts 
because  hyperuricoauria  and 
hyperuricemia  have  been  associated 
with  their  use.  The  comments  supplied 
several  references  to  support  their 
position  (Refs.  1,  2.  and  3).  One  comment 


also  noted  that  the  use  of  pancreatic 
extracts  may  results  in  obstipation 
(intractable  coastipation)  or  intestinal 
obstruction  (Refs.  4,  5.  and  6).    . 

The  maxiiBum  daily  dose 
recommended  by  the  Panel  for 
pancreatia  was  42.  grams  Ig}  aad  3.5 g  for 
pancrelipase.  In  eack  of  tke  references 
cited  by  the  comments,  hyperuricosuria 
or  hyperuriceoua  was  reported  to  result 
from  daily  doses  of  pancreatic  extracts 
in  considerable  excess  of  those 
recommended  by  the  Panel.  However, 
even  when  hyperuricosuria  or 
hyperuricemia  occurred,  the  increased 
uric  acid  levels  are  not  associated  with 
any  cUaical  manifestations.  The  agency 
is  unaware  of  any  reports  of 
hyperuricosuria  orbypeniricemia  when 
pancreatic  extracts  are  given  witiua  the 
dosa^  range  reconnnended  by  the 
Panel.  Likewise,  obstipation  and 
intestinal  obstruction  have  been 
associated  with  excessive  doses  of 
pancreatic  extracts,  but  have  not  been 
reported  at  the  lecemBendsd  OTC  dose. 

The  agency  believes  that  the 
symptoms  of  exocrine  pancreatic 
insufficiency  can  be  controlled  in  most 
patients  within  the  dosage  UohIs 
recommended  by  tbe  Panel.  Although 
recognizing  that  some  patients  may 
require  raedicatioa  in  excess  of  the 
labeled  doee.  tbe  agency  does  not 
believe  the  dose  should  be  exceeded 
without  a  doctor's  knowledge.  For  this 
reason,  the  agency  is  proposing  a 
warning  ($  357.450{cK2)}  in  this  tentative 
Hnal  monograph  to  state  clearly  that  the 
dose  should  not  be  exceeded  unless 
directed  by  a  doctor. 

The  agency  does  not  beheve  that  the 
concerns  regarding  hyperuricosuria, 
hyperuricemia,  obetipetkua,  or  intestinal 
obstruction  from  the  use  of  pancreatic 
extracts  warrant  restricting  these  drugs 
to  prescription  status. 
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3.  One  commenter,  citing  peraonkl 
experiences  in  treating  patient*  witb 
pancreatic  extracts,  reported  that 
serious  ulcerations  of  ^e  mootk.  lips, 
and  tongue  can  occur  from  chewing 
tablets  of  pancreatic  extracts.  The 
commenter  pointed  out  that  this  problem 
is  of  particular  concern  in  cystic  fibrosis 
pati^its  because  the  ulceration  provides 
an  ideal  ported  of  entry  for  the 
pathogenic  bacteria  constantly  harbored 
by  these  patients.  The  conunenter 
qoestioned  whether  pancreatic  extracts 
should  be  available  OTC  in  light  of 
these  adverse  effects. 

The  agency  i*  awate  tiiat  H  the 
pancreatic  extracts  are  retained  in  the 
mouth,  the  enzynes  will  begin  to  digest 
the  auicous  membranes  and  cause 
ulcerations.  However,  the  agency 
believes  that  the  labeling  of  these 
products  can  adeqnately  guard  agaiast 
this  probleffl  by  including  the  {oUowing 
warning:  "Swallow  quickly  to  lessen 
potential  for  mouth  irritatioci."  In 
addiiion,  the  agency  is  propoeing  that 
tablet  dosage  forms  contain  the  warning 
"Do  not  chew. " 

4.  One  comment  cited  reports  of 
hypersensitivity  reactions,  including  life- 
threatening  asthmatic  attacks 
(anaphylaxis),  occurring  in  parents  who 
administer  powdered  dosage  forms  of 
pancreatic  extracts  to  duhken  (Refs.  1, 
2.  and  a).  The  comment  stated  that  these 
adverse  reactions  should  be  considered 
in  deciding  whether  these  drugs  are  safe 
for  OTC  use. 

The  agency  is  aware  of  a  number  of 
case  reports  in  the  literature  of  allergic 
reactions  occurring  after  repeated 
inhalation  of  pancreatic  extract  powder 
in  persons  administering  the  drug  (Refs. 
3  through  11).  The  incidence  of  these 
reactions  is  estimated  to  be  between  5 
to  11  percent  of  the  population  exposed 
to  pancreatic  extracte  (ReL  3).  For  the 
most  part  the  reactions  are  limited  to 
rhinitis,  conjunctivitis,  and  mild  asthma 
symptoms.  Although  more  severe 
reactions  have  been  reported,  they  do 
not  appear  to  be  widespread,  and 
restricting  the  drugs  to  prescription 
status  would  not  have  prevented  them 
from  occurring.  However,  the  agency 
believes  the  problems  could  be 
minimized  by  including  a  warning  on 
these  products  advising  persons  not  to 
inhale  the  powder  and  is  proposing  the 
following  warning  for  pancreatic 
extracts  marketed  as  powders:  "Avoid 
inhalation  of  powder.  Sensitive 
individuals  may  experience  aDergic 
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reactions."  Also,  because  parents  often 
open  the  capsule  dosage  form  and 
sprinkle  the  contents  on  their  child's 
food,  the  following  warning  is  proposed 
for  capsule  dosage  forms:  "If  capsules 
are  opened,  avoid  inhalation  of  powder. 
Sensitive  individuals  may  experience 
allergic  reactions." 
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5.  Soveral  comments  stated  that  it  is 
not  feasible  or  possible  to  describe,  in 
lay  terms,  the  clinical,  dietary,  and  other 
considerations  necessary  for  consumers 
to  select  pancreatic  extracts  and  to 
determine  the  dosage  levels  and  modes  ' 
of  administration  of  these  products.  The 
comment  contended  that  although  the 
Panel  recommended  maximum  daily 
doses  for  pancreatin  and  pancrclipase. 
these  levels  may  be  excessive  for  some 
individuals  and  inadequate  for  others.  In 
addition,  because  of  the  wide  variation 
in  enzyme  activities  among  products, 
and.  in  some  cases,  variations  in 
enzyme  levels  between  different  forms 
of  the  same  product,  a  consumer  cannot 
readily  make  comparisons  between 
products. 


As  discussed  in  comment  1  above,  the 
agency  recognizes  that  the  dose  of 
pancreatic  extracts  is  highly 
individualized,  but  believes  that  patients 
are  able  to  self-monitor  their  condition 
and  make  the  necessary  dosage 
adjustments  as  needed.  Also,  because 
these  drug  products  would  be  used  only 
after  a  diagnosis  of  exocrine  pancreatic 
insufficiency  has  been  made  by  a 
physician,  the  physician  will  have  the 
opportunity  to  give  advice  on  other 
clinical  and  dietary  considerations. 

The  agency  recognizes  that  because  of 
the  varying  amounts  of  enzyme 
activities  in  pancreatic  extract  products 
it  is  important  that  the  labeling  of  these 
products  state  the  level  of  lipase,       ^ 
amylase,  and  protease  activity  per 
dosage  unit.  "Therefore,  the  agency  is 
proposing  in  this  tentative  final 
monograph  that  the  enzyme  activity 
levels  per  dosage  unit  be  stated  on  the 
labehng  of  pancreatic  extract  products. 

6.  Several  comments  objected  to  the 
OTC  availability  of  pancreatic  extracts 
because  persons  not  suffering  from 
exocrine  pancreatic  insufficiency  would 
have  unlimited  access  to  these  drugs. 
The  comments  argued  that  there  is  no 
scientific  evidence  that  people  who  do 
not  have  pancreatic  insufficiency  would 
benefit  by  consuming  these  drugs.  In 
addition,  the  comment  argued  that  long- 
term  safety  of  these  drugs  in  persons 
without  pancreatic  insufficiency  has  not 
been  adequately  assessed. 

Pancreatic  extracts  have  been 
available  on  the  OTC  market  for  many 
years  in  various  digestive  aid  products. 
The  Advisory  Review  Panel  on  OTC 
Miscellaneous  Intemai  Drug  Products 
also  reviewed  pancreatin  and 
pancrelipase  for  the  use  in  digestive  aid 
drug  products.  In  its  report  published  in 
the  Federal  Register  of  January  5, 1982 
(47  FR  454),  the  Panel  concluded  that 
these  drugs  are  safe,  but  that  additional 
data  are  needed  to  determine  their 
effectiveness  for  testing  symptoms  of 
intestinal  distress.  The  agency's  position 
of  the  use  of  pancreatic  extracts  in 
digestive  aid  drug  products  will  be 
stated  in  a  future  issue  of  the  Federal 
Register.  In  addition,  the  label  of 
pancreatic  extracts  intended  for  use  in 
treating  exocrine  pancreatic 
insufficiency  will  carry  a  warning  telling 
people  not  to  take  the  product  unless 
directed  by  a  doctor.  Nevertheless,  these 
products  should  cause  no  harm  in 
individuals  who  do  not  have  exocrine 
pancreatic  insufficiency  if  taken 
according  to  the  labeled  directions  and 
other  warnings. 

7.  Several  comments  contended  that  if 
pancreatic  extract  preparations  were 
available  OTC,  cystic  fibrosis  patients 
would  avoid  checkups  with  their 


physician,  thus  allowing  other 
complications  (e.g.,  pulmonary  infection 
or  deterioration  of  pulmonary  function) 
to  go  untreated. 

The  agency  shares  the  comments' 
concern,  but  disagrees  that  the  OTC 
availability  of  pancreatic  extracts  will 
cause  cystic  fibrosis  patients  to  avoid 
checkups  with  their  physician.  Exocrine 
pancreatic  insufficiency  is  only  one 
component  of  the  cystic  fibrosis 
syndrome.  Chronic  obstructive 
pulmonary  disease  occurs  in  almost  all 
cases  of  cystic  fibrosis  and  is  the  major 
cause  of  morbidity  and  mortality  in 
these  patients.  The  pulmonary 
involvement  tends  to  be  progressive  and 
to  become  severe  enough  that  physician 
intervention  is  necessary.  The 
pancreatic  extracts  have  no  effect  on  the 
progression  of  the  lung  involvement.  In 
addition,  the  agency  believes  that 
patients  with  cystic  fibrosis  recognize 
the  seriousness  of  their  condition  and 
will  make  frequent  physician  visits 
whether  or  not  the  pancreatic  extracts 
are  available  OTC. 

8.  Several  comments  objected  to  the 
OTC  availability  of  pancreatic  extracts 
because  many  third-party  reimbursers 
do  not  reimburse  for  OTC  medications. 
The  comments  argued  that  making  the 
pancreatic  extracts  available  OTC 
would  impose  an  insurmountable 
financial  burden  on  patients  who  require 
these  drugs. 

In  comment  1  above,  the  agency 
discusses  the  statutory  provisions 
regarding  prescription  or  OTC  status  of 
a  drug.  Financial  considerations  axe  not 
among  the  statutory  criteria  and, 
therefore,  cannot  be  used  in  deciding 
whether  pancreatic  extracts  should  be 
available  OTC.  FDA  is  aware  of 
variabiUty  in  third-party 
reimbursements  for  OTC  drugs.  Because 
pancreatic  extracts,  for  the  most  part, 
are  also  maintenance  drugs,  third-party 
reimbursers  might  wish  to  consider  the 
need  for  any  changes  in  current 
reimbursement  policies  for  these  drugs. 

II.  The  Agency's  Tentative  Adoption  of 
the  Panel's  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
III  Conditions 

1.  Summary  of  Ingredient  Categories 

The  agency  has  reviewed  the  claimed 
active  ingredients  submitted  to  the  Panel 
as  well  as  other  data  and  information 
available  at  this  time  and  concurs  with 
the  Panel's  categorization  of  pancreatin 
and  pancrelipase  in  Category  I  and 
hemicelluiase  in  Category  II  for  use  in 
exocrine  pancreatic  insufficiency. 
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2.  Testing  of  Category  II  and  Category  III 
Conditions 

Interested  persons  may  communicate 
with  the  agency  about  the  submission  of 
data  and  information  to  demonstrate  the 
safety  or  effiectiveness  of  any  exocrine 
pancreatic  insufficiency  ingredient  or 
condition  included  in  the  review  by 
following  the  procedures  outlined  in  the  - 
agency's  policy  statement  published  in 
the  Federal  Register  of  September  29. 
1981  (46  PR  47740)  and  clariGed  in  the 
Federal  Register  of  April  1. 1983  (48  FR 
14050).  This  policy  statement  includes 
procedures  for  the  submission  and 
review  of  proposed  protocols,  agency 
meetings  with  industry  or  other 
interested  persons,  and  agency 
communications  on  submitted  test  data 
and  other  information. 

B.  Summary  of  the  Agency 's  Changes  in 
the  Panel's  RecommendaUons 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  %vill  tentatively  adopt 
the  Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  changes  described 
in  the  summary  below.  A  summary  of 
the  changes  made  in  the  Panel's 
conclusions  and  recommendations 
follows. 

1.  The  Panel  did  not  recomend  a 
speciHc  statement  of  identity.  The 
agency  is  proposing  "pancreatic  enzyme 
replacement "  as  the  statement  of 
identity  for  OTC  pancreatic  extract  drug 
products. 

2.  The  agency  is  proposing  a  warning 
to  guard  against  the  potential  for  mouth 
irritation.  (See  comment  3  above.) 

3.  The  agency  is  proposing  a  warning 
advising  against  inhalation  of  pancreatic 
extract  powder.  (See  comment  4  above.) 

4.  The  agency  is  proposing  that  the 
enzyme  activity  levels  per  dosage  unit 
be  stated  on  the  labeling  of  pancreatic 
extract  products.  (See  comment  5 
above.) 

5.  In  an  effort  to  further  clarify  the 
labeling  of  pancreatic  extract  products, 
the  agency  is  proposing  that  the 
indications  be  limited  to  the  following: 
"For  the  treatment  of  exocrine 
pancreatic  insufficiency."  In  addition, 
the  following  warning  is  being  proposed: 
"Do  not  take  this  product  unless 
directed  by  a  doctor."  The  agency 
believes  that  these  two  statements  will 
be  more  meanmgful  and  less  confusing 
to  consumers  than  the  indication 
statement  recommended  by  the  Panel  in 
S  357.450(b). 

b.  Because  pancreatin  is  available 
from  beef  or  pork  (Ref.  1),  the  agency  is 
proposing  in  this  tentative  final 


monograph  that  the  pork-allergenicity 
warning  recommended  by  the  Panel  in 
§  357.450(c)  be  included  only  on  the 
labeling  of  pork-derived  pancreatic 
extract  products.  For  consistency  in 
style  between  this  and  other  similar 
warnings  in  other  OTC  drug 
monographs,  the  agency  is  proposing 
that  the  warning  read  as  follows:  "Do 
not  take  this  product  if  you  are  allergic 
to  pork." 

7.  Although  the  Panel  recommended 
that  the  dose  of  pancreatic  extracts  be 
"as  recommended  by  a  physician."  the 
agency  does  not  believe  that  these 
directions  are  adequate  for  OTC 
labeling.  The  Panel  did  not  specify 
whether  the  recommended  maximum 
daily  dose  of  pancreatic  extracts  was 
for  adults  or  children,  but  the  agency 
has  determined  that  the  dose  applies  to 
children  as  well  as  to  adults.  The  agency 
is  also  aware  that  there  is  little 
difference  in  effectiveness  between, 
giving  pancreatic  extracts  in  divided 
doses  with  meals  or  giving  them  in 
evenly  spaced  intervals  (1  to  2  hours) 
throughout  the  day  (Ref.  2).  Therefore, 
the  agency  is  proposing  that  the  labeling 
indicate  that  the  maxium  daily 
recommended  dose  of  pancreatic 
extracts  be  administered  to  adults  or 
children  either  in  divided  doses' with 
meals  (with  an  extra  dose  taken  with 
food  eaten  between  meals)  or  at  1-  to  2- 
hour  intervals  throughout  the  day  or  as 
directed  by  a  doctor. 

8.  The  agency  is  aware  that  the  United 
States  Pharmaceopeia  (U-SJ*.) 
monographs  for  pancreatin  and 
pancrelipase  specify  only  the  minimum 
amounts  of  enzyme  activity  per 
milligram  (mg)  and  do  not  specify  any 
upper  limit  of  enzyme  activity  (Ref.  1).  In 
addition,  marketed  products  contain 
varying  levels  of  enzyme  activity  per 
mg.  The  agency  believes  it  would  be 
confusing  to  specify  the  maximum  daily 
recommended  dose  only  in  terms  of  a 
gram  amount  because  there  is  no 
standard  correlation  between  that 
amount  and  enzyme  activity. 

Also,  it  is  not  clear  from  the  U.S.P. 
monographs  whether  the  ratios  of 
activity  level  (2  U.S.P.  units  lipase:25 
U.S.P.  units  protease:25  U.S.P.  units 
amylase  for  pancreatin:  and  24  U.S.P. 
units  lipase:100  U.S.P.  units  protea8e:100 
U.S.P.  units  amylase  for  pancrelipase] 
are  to  be  maintained  in  all  products.  The 
U.S.P.  is  also  aware  of  these  problems 
and  presently  has  a  revision  committee 
looking  into  them  (Ref.  3). 

For  these  reasons,  the  agency  is 
proposing  in  this  tentative  final 
monograph  to  include  the  maximum 
daily  recommended  enzyme  activity 
levels  based  on  the  minimum  levels 
established  in  the  U.S.P.  in  addition  to 


the  gram  amounts  as  follows:  For  . 
pancreatin  the  maximum  daily 
recommended  dose  is  42  g,  equivalent  to 
84,000  U.S.P.  units  lipase  activity. 
1,050,000  U.SvP.  units  protease  activity 
and  1,050,000  U.S.P.  units  amylase 
activity.  For  pancrelipase  the  maximum 
daily  recommended  dose  is  3.5  g, 
equivalent  to  84,000  U.S.P.  units  lipase 
activity.  350,000  U.S.P.  units  protease 
activity,  and  350.000  U.S.P.  units 
amylase  activity.  The  agency  invites 
specific  comment  pn  these  proposed 
dosage  limits. 
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9.  In  an  effort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs  on 
the  basis  that  the  word  "doctor"  is  more 
commonly  used  and  better  understood 
by  consumers.  Based  on  comments 
received  to  these  proposals,  the  agency 
has  determined  that  final  monographs 
and  any  applicable  OTC  drug  ^ 

regulations  will  give  manufacturers  the 
option  of  using  either  the  word 
"physician"  or  the  word  "doctor".  This 
tentative  final  monograph  proposes  that 
option. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  exocrine  pancreatic  insufficiency 
drug  products,  is  a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act. 
Pub.  L  96-354.  That  assessment 
included  a  discretionary  Regulatory 
.Flexibility  Analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  exocrine  pancreatic 
insufficiency  drug  products  is  not 
expected  to  pose  such  an  impact  on 
small  businesses.  Therefore,  the  agency 
certifies  that  this  proposed  rule,  if 
implemented,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  exocrine  pancreatic 
insufficiency  drug  products.  Types  of 
impact  may  include,  but  are  not  limited 
to.  costs  associated  with  product  testing, 
relabeling,  repackaging,  or 
reformulating.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
exocrine  pancreatic  insufficiency  drug 
products  should  be  accompanied  by 
appropriate  documentation.  Because  the 
agency  has  not  previously  invited 
specific  comment  on  the  economic 
impact  of  the  OTC  drug  review  on 
exocrine  pancreatic  insufficiency  drug 
products,  a  period  of  120  days  from  the 
date  of  publication  of  this  proposed 
rulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted. 
The  agency  will  evaluate  any  comments 
and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to  the 
final  rule. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact,  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch,  Food 
and  Drug  Administration  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636).  Under  the 
new  rule,  an  action  of  this  type  would 
require  an  environmental  assessment 
under  21  CFR  25.31a(a). 

Sections  357.450(d)  (1)  and  (2)  of  this 
proposed  rule  contain  collection  of 
information  requirements.  As  required 


by  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  196a  FDA  has 
submitted  a  copy  of  this  proposed  rule 
to  the  Office  of  Management  and  ftidget 
(OMB)  for  its  review  of  these  collection 
of  information  requirements.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  these  collections 
of  information  requirements  should 
direct  them  to  FDA's  Dockets 
Management  Branch  (address  above) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  Rm.  3208,  New 
Executive  Office  BIdg,  Washington.  DC 
20503.  Attn:  Bruce  Arthn. 

Exclusivity  of  Labeling.  In  the  Federal 
Register  of  April  22. 1985  (50  FR  15810) 
the  agency  proposed  to  change  its 
"exclusivity"  policy  for  the  labeling  of 
OTC  drug  products  that  has  existed 
during  the  course  of  the  OTC  drug 
review.  Under  this  pc^cy.  the  agency 
has  maintained  that  the  terms  that  may 
be  used  in  an  OTC  drug  product's 
labeling  are  limited  to  those  terms 
included  in  a  final  OTC  drug 
monograph. 

The  proposed  rule  would  establish 
three  alternatives  for  stating  the 
indications  for  use  in  OTC  drug  labeling 
while  all  other  aspects  of  OTC  drug 
labeling  (i.e.,  statement  of  identity, 
warnings. -and  directions  for  use)  would 
continue  to  be  subject  to  the  existing 
exclusivity  policy.  The  proposed  rule  for 
OTC  exocrine  pancreatic  insufficiency 
drug  products  included  in  this  document 
incorporates  the  exclusivity  proposal  by 
providing  for  the  use  of  other  truthful  or 
nonmisleading  statements  in  the 
product's  labeling  to  describe  the 
indications  for  use.  After  considering  all 
comments  submitted  on  the  proposed 
revision  to  the  exclusivity  rule,  the 
agency  will  announce  its  final  decision 
on  this  matter  in  a  future  issue  of  the 
Federal  Register.  The  final  rule  for  OTC 
exocrine  pancreatic  insufficiency  drug 
products  will  incorporate  the  final 
decision  on  exclusivity  of  labeling. 

Interested  persons  may,  on  or  before 
January  7, 1986  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-64,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  March  10, 1986.  Three  copies  of 
all  comments,  objections,  and  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 


Comments,  obiections.  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
November  10. 1966,  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  January  8. 
1987.  These  dates  are  consistent  witb 
the  time  periods  specified  in  the 
agency's  final  rule  revising  the 
procedural  regulations  for  reviewing  and 
classifying  OTC  drugs,  published  in  the 
Federal  Register  of  September  29. 1901 
(46  FR  47730).  Three  copies  of  all  data 
and  comments  on  the  data  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy,  and  all  data  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Data  and 
comments  should  be  addressed  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  January  8, 1987. 
Data  submitted  after  the  closing  of  the 
administrative  record  will  be  reviewed 
by  the  agency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

List  of  Subjects  hi  21  CFR  Fart  357 

OTC  drugs;  anthelmintic  drug 
products,  cholecystokinetic  drug 
products,  deodorant  drug  products  for 
internal  use,  exocrine  pancreatic 
insufficiency  drug  products,  orally 
administered  drug  products  for  fever 
blisters,  poison  treatment  drug  products, 
and  smoking  deterrent  drug  products. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  in  Part  357  by 
adding  new  Subpart  E  as  follows: 
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PART  357-MISCELLANEOUS 
INTERNAL  DRUG  PRODUCTS  FOR 
OVER-THE-COUNTER  HUMAN  USE 

Subpart  E—Exocrtiw  Pancreatic 
Inaufficiancy  Drug  Products 

357.401     Scope. 

357.403    Deflnition. 

357.410    Exocrine  pancreatic  insufficiency 

active  ingredients. 
357.450    Labeling  of  exocrine  pancreatic 
insufficiency  drug  products. 
Authority:  Sees.  201(p).  502.  SOS.  701.  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C  321(p).  352.  355, 
371):  S  U.S.C.  553:  21  CFR  5.11. 

Subpart  E— Exocrine  Pancreatic 
Insufficiency  Drug  Products 

§357.401    Scop*. 

(a)  An  over-the-counter  exocrine 
pancreatic  insuJ^iciency  drug  product  in 
a  form  suitable  for  oral  administration  is 
generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  of  the  conditions  in  this 
subpart  in  addition  to  each  of  the 
general  conditions  established  in 
§330.1. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

§357.403    DafinMon. 

As  used  in  this  subpart: 

Exocrine  pancreatic  insufficiency.  A 
condition  in  which  the  symptoms  are 
due  to  inadequate  exocrine  pancreatic 
secretion  as  diagnosed  by  a  physician. 

§357.410    Exocrine  pancraatic 
insufficiency  activa  ingredients. 

The  active  ingredient  of  the  product 
consists  of  either  one  of  the  following 


when  used  within  the  dosage  limits 
established  for  each  ingredient: 

(a)  Pancreatin. 

(bj  Pancrelipase. 

§357.450    Labeling  of  exocrine  pancreatic 
inaufflciency  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "pancreatic  enzyme 
replacement." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  following:  "For  the 
treatment  of  exocrine  pancreatic 
insufficiency."  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  above,  may 
also  be  used,  as  provided  in  S  330.1(c)(2) 
of  this  chapter,  subject  to  the 
prohibitions  in  section  502(a)  of  the  act 
against  misbranding  by  the  use  of  false 
or  misleading  labeling  and  the 
prohibition  in  section  301(d)  of  the  act 
against  the  introduction  into  interstate 
commerce  of  unapproved  new  drugs. 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  "Do  not  take  this  product  unless 
directed  by  a  doctor." 

(2)  "Do  not  exceed  the  labeled  dose 
unless  directed  by  a  doctor." 

(3)  "Swallow  quickly  to  lessen 
potential  for  mouth  irritation." 

(4)  For  tablet  dosage  forms.  "Do  not 
chew." 

(5)  For  powder  dosage  forms.  "Avoid 
inhalation  of  powder.  Sensitive 
individuals  may  experience  allergic 
reactions." 

(6)  For  capsule  dosage  forms.  "If 
capsules  are  opened,  avoid  inhalation  of 
powder.  Sensitive  individuals  may 
experience  allergic  reactions." 


(7)  For  pork-derived  pancreatic 
products.  "Do  not  take  this  product  if 
you  are  allergic  to  pork." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions": 

(1)  For  products  containing 
pancreatin.  The  daily  dose  of  pancreatin 
is  up  to  42  grams  (equivalent  to  84,000 
U.S.P.  units  Hpase  activity,  1,050,000 
U.S.P.  units  protease  activity,  and 
1.050,000  U.S.P.  units  amylase  activity) 
either  in  divided  doses  at  1-  or  2-hour 
interval  or  with  meals  and  an  extra  dose 
taken  with  food  eaten  between  meals  or 
as  directed  by  a  doctor.  The  label  must 
state  the  amount  of  enzyme  activity  per 
dosage  unit  in  terms  of  U.S.P.  units  of 
Hpase,  amylase,  and  proteases  activity. 

(2)  For  products  containing 
pancrelipase.  The  daily  dose  of 
pancrelipase  is  up  to  3.5  grams 
(equivalent  to  84,000  U.S.P.  units  lipase 
activity,  350,000  U.S.P.  tmits  protease 
activity,  and  350.000  U.S.P.  units 
amylase  activity)  either  in  divided  dose.) 
at  1-  or  2-hour  intervals  or  with  meals 
and  an  extra  dose  taken  with  food  eaten 
between  meals  or  as  directed  by  a 
doctor.  The  label  must  state  the  amount 
of  enzyme  activity  per  dosage  unit  in 
terms  of  U.S.P.  units  of  lipase,  amylase, 
and  protease  activity. 

(e)  The  word  "physican"  may  be 
substituted  for  the  word  "doctor"  in  any 
of  the  labeling  statements  in  this 
section. 

Dated:  October  a  1985. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler. 
Secretary  of  Health  and  Human  Services. 
(FR  Doc.  85-28687  Filed  11-7-85;  8:45  am] 
anxmo  code  41«o-oi-m 
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ENVinONMENTAL  PROTECTION 
AQENCY 

40CFRPart2M 

IOSW-Fm.2911-«) 

NolHlcstion  RcQuimiiMils  foe  Ownsrs 
of  Undargraund  Storags  Tanks 

AOCNCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 


r:  Today  the  Environmental 
Protection  Agency  (EPA)  is  publishing  a 
notification  form  to  be  used  by  owners 
of  underground  storage  tanks  that  store 
or  have  stored  petroleum  or  hazardous 
substances.  Under  section  9002  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended,  these  owners 
are  required  to  notify  designated  State 
or  local  agencies  of  the  existence  of 
their  tanks.  In  publishing  this  form.  EPA 
is  fulfilling  its  obligation  under  section 
9002(b)  to  prescribe  the  form  of  notice 
and  the  information  it  must  contain.  On 
May  28, 1965,  EPA  proposed  two 
notification  forms  in  the  Fedoal 
Regi^(50  FR  21772-21781).  In 
addition,  the  Agency  noticed  the 
availability  of  a  revised  form  on  August 
3a  1965  in  the  Federal  Register  (50  FR 
35261).  Today's  rulemaking  reflects 
several  modifications  made  to  the 
proposed  forms  as  well  as  the  revised 
form  in  response  to  comments  received. 
The  form  published  today  must  be  used 
by  all  owners  subject  to  the  section  9002 
notification  provisions  unless  the  State 
in  which  the  tank  is  located  requires  use 
of  its  own  form  or  forms  and  such 
form(s)  meet  the  requirements  of  section 
9002. 

DATE:  Final  rule  effective  November  8, 
1985. 

AOOHCSS:  The  public  docket  for  this 
final  rule  (Docket  No.  9002]  is  located  in 
Room  S-212.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  D.C.  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
holidays.  This  docket  contains,  among 
other  material,  the  economic  analyses, 
background  documents,  and  comments 
discussed  in  this  preamble. 
Fon  RiNTNEii  mmuukjwm  contact: 
The  RCRA/Superfund  Hotline  at  (800) 
424-9346  (toll  free)  or  (202)  382-3000  in 
Washington.  D.C;  or  Virginia 
Cummings,  Office  of  Solid  Waste  (WH- 
565A),  U.S.  Environmental  Protection 
Agency.  Washington,  D.C.  20460,  (202) 
382-7925. 

For  information  on  implementation  of 
this  rulemaking,  contact  the  EPA 
regional  office  below: 


Reskwl 

WiiliaiB  Torrey.  Waste  Management 
Division.  150  Causeway  Street.  Room  701- 
709.  Boston.  Massachusetts  02223.  (617^ 
223-6883 

RagioDlI 

Tom  Taccone.  Program  Support  Section,  Solid 
Waste  Branch.  28  Federal  P\aza.  New  York. 
New  York  10278.  (212)  284-0504 

RagkMlIl 

Dennis  Carney,  Hazardous  Waste 
Management  Division.  841  Chestnut  Street. 
Philadelphia,  Pennsylvania  19107,  (215) 
587-3182 

RagkwIV 

Mike  Williams.  Waste  Management  Division. 
345  Courtland  Street.  N.E.,  Atlanta.  Georgia 
30365.  (404)  881-3833 

RegionV 

Gerald  Phillips.  Waste  Management  Division. 
230  South  Dearborn  Street.  Chicago.  Ulinois 
60604,  (312)  33&-6159 

Region  VI 

Faye  Sandberg.  Hazardous  Materials  Branch. 
1201  Efan  Street  Dallas.  Texas  75270.  (214) 
787-2941 

RagioaVn 

Chest  McLaughlia  RCRA  Branch.  728 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  238-2852 

RagkMVm 

C.  lay  Silvemale,  LUST  Coordinator,  999 18th 
Street  Suite  130a  Denver.  Colorado  80202. 
(303)  293-1503 

RagioaDC 

Eve  Levin.  RCRA  Program  Section.  215 
Fremont  Street.  San  Francisco.  California 
94105.  (415)  974-8169 

RegioaX 

)oan  Cabreza,  Waste  Management  Branch, 
RCRA  Program  Development  Section,  1200 
6th  Avenue.  Seattle.  Washington  98101. 
(206)  442-0344 

SUFFLEMENTARY  INFOflMATION: 

I.  Audiority 

These  regulations  are  issued  under  the 
authority  of  sections  9001.  9002.  and 
9006  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  of  1976,  as 
amended  (42  U.S.C.  6991, 6992.  and 
6996). 

n.  Badiground 

A.  The  Statutory  Framework 

On  November  8, 1984,  President 
Reagan  signed  the  (iazardous  and  Solid 
Waste  Amendments  of  1984.  These 
Amendments  extend  and  strengthen  the 
provisions  of  the  Resources 
Conservation  and  Recovery  Act  (RCRA) 
of  1976,  the  Federal  law  protection 
human  health  and  the  environment  from 
improper  waste  management  practices. 
One  of  the  new  RCRA  provisions, 


Subtitle  I.  initiates  a  program  to  control 
hazards  created  by  underground  storage 
tanks.  The  Subtitle  I  program  regulates 
underground  tanks  that  store  petroleum 
and  substances  defined  as  hazardous 
luider  section  101(14)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  (except  substances 
regulated  as  hazardous  wastes  under 
SubtiUeCofRCRA). 

Underground  storage  tank  is  defined 
in  section  9001(1)  of  Subtitle  I  as  "any 
one  or  combination  of  tanks  (including 
underground  pipes  connected  thereto) 
which  is  used  to  contain  an 
accumulation  of  regulated  substances. 
and  the  volume  of  which  (including  the 
volume  of  the  underground  pipes 
connected  thereto)  is  10  percent  or  more 
beneath  the  surface  of  the  ground." 

Section  9001(1)  excludes  the  following 
from  the  definition  of  underground 
storage  tank:* 

(1)  Farm  or  residential  tanks  of  1.100 
gallons  or  less  capacity  used  for  storing 
motor  fuel  for  noncommercial  purposes; 

(2)  Tanks  used  for  storing  heating  oil 
for  comsumptive  use  on  the  premises 
where  stored; 

(3)  Septic  tanks: 

(4)  Pipeline  facilities  (including 
gathering  lines)  regulated  under  (a)  the 
Natural  Gas  Pipeline  Safety  Act  of  1968, 
(b)  the  Hazardous  Liquid  Pipeline  Safety 
Act  of  1979,  or  (c)  which  is  an  intrastate 
pipeline  facility  regulated  under  State 
laws  comparable  to  the  provisions  of 
law  referred  to  in  (a)  and  (b)  above: 

(5)  Surface  impoundments,  pits, 
ponds,  or  lagoons; 

(6)  Storm  water  or  wastewater 
collection  systems; 

(7)  Flow-through  process  tanks; 

(8)  Liquid  traps  or  associated 
gathering  lines  directly  related  to  oil  or 
gas  production  and  gathering  operations: 
or 

(9)  Storage  tanks  situated  in  an 
underground  area  (such  as  a  basement, 
cellar,  mineworking,  drift,  shaft,  or 
tunnel)  if  the  tank  is  situated  upon  or 
above  the  surface  of  the  floor. 

Subtitle  I  was  developed  by  Congress 
in  response  to  a  growing  number  of 
groundwater  contamination  incidents 
caused  by  substances  leaking 'from 
underground  storage  tanks.  To  assist 
States  in  locating  and  evaluating  such 
tanks.  Congress  required  in  section  9002 
of  Subtitle  I  that  owners  of  underground 
storage  tanks  notify  designated  State  or 
local  agencies  of  the  existence  of  their 
tanks.  As  a  means  of  enforcing  the 


*  The  (eim  underground  stordge  lank  does  nol 
include  any  pipes  connected  lo  any  of  the  tanks 
described  in  the  exclusions. 
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notification  requirements  for  owners  of 
such  tanks.  Congress  authorized  the 
assessment  of  civil  penalties  against  any 
owner  who  knowingly  fails  to  notify  or 
who  submits  false  information  regarding 
any  tank  for  which  notification  is 
required. 

B.  The  Notification  Requirements 

Section  9002  requires  owners  of 
underground  storage  tanks  used  to  store 
or  dispense  regulated  substances  on  or 
after  November  8, 1984,  to  notify  by  May 
8, 1986,  and  provide  information  on  the 
age,  size,  type,  location,  and  use  of  each 
tank.*  Owners  who  bring  underground 
storage  tanks  into  use  after  May  8, 1986, 
must  notify  within  30  days  of  bringing 
the  tank  into  use  and  provide 
information  on  the  age,  size,  type, 
location,  and  use  of  such  tanks. 

Section  9002  also  imposes 
requirements  on  owners  of  underground 
storage  tanks  which  were  taken  out  of 
operation  after  January  1, 1974.  but 
remain  in  the  ground.  Owners  of  these 
tanks  must  notify  by  May  8, 1986,  and 
provide  information  to  the  extent  known 
on  the  date  the  tank  was  taken  out  of 
operation;  the  size,  type,  and  location  of 
the  tank;  and  the  type  and  quantity  of 
substances  left  stored  in  the  tank  on  the 
date  it  was  taken  out  of  operation. 

With  respect  to  tanks  in  use  on  or 
after  November  8. 1984,  the  term 
"owner"  is  defined  in  the  statute  as 
"any  person  who  owns  an  underground 
storage  tank."  Thus,  for  any  tank  used  to 
store  or  dispense  regvlated  substances 
after  November  8, 1984,  the  "owner"  is 
the  current  owner. 

With  respect  to  tanks  permanently 
taken  out  of  operation  before  November 
8. 1984,  the  statute  defines  "owner"  as 
any  person  who  owned  the  tank 
"immediately  before  discontinuation  of 
its  use."  Thus  for  tanks  taken  out  of 
operation  between  January  1, 1974  and 
November  8, 1984,  the  person  obligated 
to  provide  notification  concerning  the 
tank  is  the  person  who  last  owned  the 
tank  before  it  was  taken  out  of  use. 

To  ensure  that  owners  of  underground 
storage  tanks  are  informed  of  their 
responsibility  to  notify.  Congress  also 
imposed  certain  obligations  on  persons 
who  deposit  regulated  substances  in 
tanks  and  on  tank  sellers.  From 
December  9, 1985  through  May  9, 1987 
anyone  depositing  regulated  substances 
in  an  underground  storage  tank  must 
notify  the  owner  or  operator  of  such 
tanks  of  the  owner's  notification 
responsibilities.  Beginning  30  days  after 
EPA  issues  new  tank  performance 


'  No  notification  is  required  for  tanks  taken  out  of 
the  ground  prior  to  May  8. 1986  or  for  tanks  taken 
out  of  oneration  on  or  t>efore  January  1. 1974. 


standards  under  section  9003(e),  any 
person  who  sells  a  tank  intended  to  be 
used  as  an  underground  storage  tank 
must  inform  the  purchaser  of  Uie  tank  of 
the  owner's  notification  requirements. 

Section  9002  requires  EPA.  in 
consultation  with  State  and  local 
officials  and  after  notice  and 
opportxmity  for  public  conunent.  to 
prescribe  the  form  of  the  notice  and  the 
information  it  must  contain.  Section  9002 
requires  that  designated  State  or  local 
agencies,  not  EPA,  receive  the 
notification.  EPA  has  provided  in 
Appendix  II  a  list  of  these  Agencies. 
Owners  of  underground  storage  tanks 
are  advised  to  consult  this  list  to 
determine:  (1)  To  whom  notice  must  be 
sent;  and  (2)  whether  the  State  in  which 
the  underground  tank  is  located  requires 
the  use  of  the  EPA  form  or  an  alternate 
State  form  for  notification  purposes.  The 
State  forms  noted  in  Appendix  II  have 
been  reviewed  by  EPA  and  are 
consistent  with  Federal  requirements. 
Owners  may  thus  use  these  forms  to 
fulfill  their  Federal  notice  obligation. 
The  listing,  however,  does  not  represent 
an  EPA  finding  that  State  requirements, 
such  as  those  concerning  who  must 
notify  and  when  notification  must  be 
received,  are  consistent  with  section 
9002. 

m.  Response  to  Comments  on  the 
Proposed  Notification  RequireniMits 

A.  Introduction 

The  majority  of  the  commenters 
supported  the  proposed  rulemaking  with 
minor  modifications.  Five  major  issues, 
however,  were  raised  in  the  comment 
letters  received  by  the  Agency  on  the 
May  28, 1985,  proposal.  "Riese  issues 
concerned: 

1.  Mandatory  use  of  the  Federal 
notification  form  by  all  tank  owners; 

2.  Additional  information  to  be  - 
provided  by  tank  owners: 

3.  Clarification  of  certain  definitions; 

4.  Notification  responsibilities  for 
sellers  of  tanks  and  depositors  of 
regulated  substances; 

5.  Implementation  of  the  notification 
requirements. 

1.  Mandatory  use  of  the  Federal 
notification  form. 

In  the  preamble  to  the  proposed  rule, 
EPA  suggested  that  States  could  modify 
the  Federal  notification  forms  to  obtain 
additional  information,  or  develop  a 
separate  notification  form  specifically 
suited  to  State  needs.  The  issue  most 
frequently  mentioned  by  commenters 
was  whether  EPA  should  require  States 
to  use  EPA's  form  or  to  use  their  own 
forms.  Many  industry  commenters  felt 
that  EPA  should  encourage  States  to 
adopt  EPA's  form  in  the  interest  of 


maintainmg  uniformity  ahd  simplicity  in 
the  underground  storage  tank  program. 
For  companies  with  underground 
storage  tanks  in  two  or  more  States, 
they  noted,  compliance  with  the 
notification  provisions  of  EPA's 
underground  storage  tank  regulations 
would  be  considerably  simplified  if  a 
uniform  Federal  notification  form  were 
required.  They  argued  that,  shotild  a 
State  insist  upon  having  additional 
information,  the  State  could  provide  an 
addendum  to  the  Federal  form  or  carry 
out  a  follow-up  data  request  on  only 
those  facilities  of  interest. 

In  addition,  several  commenters 
expressed  the  belief  that  section  9002 
requires  EPA  to  prescribe  a  form  to  be 
used  nationwide  and  that  there  is  no 
statutory  authority  for  EPA  to  approve 
alternative  State  forms. 

In  response  to  these  comments,  the 
Agency  points  out  that  section  9002  does 
not  require  EPA  to  mandate  nationwide 
use  of  the  Federal  form.  It  merely 
requires  EPA  to  "prescribe  the  form  of 
notice  and  the  information  to  be 
included  in  the  notifications."  Using  a 
standard  dictionary  definition,  the  word 
"prescribe"  can  be  interpreted  several 
ways.  It  could  mean  "to  lay  down  as  a 
guide,  direction,  or  rule  of  action:  to 
specify  with  authority;  or  to  designate  or 
order  the  use  as  a  remedy."  Accordingly, 
EPA  believes  that  section  9002  provides 
EPA  the  flexibiiify  to  prescribe  its  form 
as  a  guide  for  States  but  does  not 
necessarily  mandate  use  of  Q^A's  form 
by  States  tiiat  opt  to  use  their  own 
forms. 

In  light  of  the  specific  language  used 
in  this  provision,  the  Agency  believes 
that  the  phrase  "to  prescribe  the  form  of 
the  notice"  does  not  require  the  use  of 
one  standardized  notice  form.  RatheK 
the  Agency  believes  that  the  statute 
requires  it  to  set  out  the  type  of  notice 
that  will  comply  with  section  9002 
infortnation  requirements.     >.' ' '-  -  - 

The  EPA  form  is  to  be  used  as  tfie 
notice  form  in  States  where  no  %ate 
notification  forms  have  been  developed 
(that  conform  to  the  mininHmi  statutory 
requirements)  and  as  a  guide  for  States 
that  develop  their  own  forms.  This 
interpretation  accords  with  EPA's  view 
of  the  principal  purpose  of  section  9002, 
which  is  to  aid  States  in  developing 
basic  information  concerning  the  tank 
universe  within  their  borders. 

Furthermore,  EPA  believes  that  it 
would  be  unreasonable  to  require  States 
with  notification  programs  already 
underway  that  satisfy  the  requirements 
of  section  9002  to  adopt  the  Federal 
forms.  For  them  to  make  major  changes 
in  their  programs  and  to  require  a 
second  notification  would  be  a  needless 


y  Val.  5B.  Wa  2ty  y  Ftaiay,  Utowniber  8.  8985  /  K«le»  and  Jtegirtrttons 


aad  ei^eaaive'dupliaaliaB  o(  effort  for 
bo4h  Ike  Slate  and  tbc  lank  «wner 
subject  la  ik»  feporling  raquirenients.  In 
those  States  where  idaia  ooUeotion  that 
accords  iMHh  the  ■nqiiiifii  iil  i  nf  iiii  liuii 
9002  has  atbeafly  iakan  plaoe.  therefore. 
EPA  bclkntea  ttat  aelificatieii  under 
theae  State  JTjgiatretMn  prey  eras  simdd 
be  Bfifwyk^d  as  ce^piianoe  wilh  aectioa 
9002.  Thua.  £PA  is  aatinquiiang  States 
to  use  the  Federal  focm  if  the  Stale 
provides  4i  kxm  that  meets  the  statutoiy 
re^uiKneats  of  aectiea  9802. 

In  fpap—ae  te  Ihe  aifiunent  made  by 
commenters  for  naadafing  «se  of  the 
Federal  fsm  ««tfa  a  State  addeadum, 
EPA  daea  not  believe  that  this  acliofi 
would  BigDificantfy  -leduoe  the  burden  to 
tank  owners.  The  icfulated  commmBty 
may  jieed  ta  provide  a*  asucfa 
information  in  an  addendum  as  wotild 
be  Ee^tred  by  a  State  Soon. 

In  Ufhtof  the  burden  on  onmers 
subject  le  jeportiag  ia  more  than  one 
State,  the  A^nqyis  enoouraeing  States 
to  use  the  EPA  form.  £PA  has  tned  4o 
produce  a  form  that  States  will  twant  to 
use,  aae  that  is  sintple  and 
atraightforward.  yet  meets  the 
requireraeBts  of  section  9002.  We  have 
worked  «losely  with  many  ^ates  in 
developing  the  form  and  have 
communicated  to  them  Ihat  the  objective 
of  the  present  notification  program  is  to 
obtain  basic  and  accurate  information 
quioky  wdule  avoidii^  imposition  of 
excessive  burdens  er  u^produotive 
requiremeats  on  the  legated 
community.  In  addition,  we  notified  Ihe 
public  of  the  availability  of  a  new  form 
in  the  Federal  Registar^ui  August  30  (SO 
FR  352S1]  and  invited  comments -on  it 
The  present  form  reflects  those 
comments  on  both  the  May  and  August 
proposals. 

2.  Additional  information  to  be 
provided  by  tank  owners. 

In  the  preamble  to  the  proposed  rule 
(50  FR  21774,  May  28.  lOfiSJ.  the  A«enoy 
indicated  that  it  bad  rejected  the  option 
of  requiring  more  information  from  tank 
owners  than  is  expressly  required  under 
section  9602.  EPA  expressed  its  belief 
that  inclusion  of  additional  information 
requirements  across  the  board,  in  all 
States,  would  involve  increased  time 
and  costs  to  the  regulated  conununily 
and  to  the  State  or  local  agency 
processing  the  information.  EPA  noted 
that  if  a  State  prefers  to  request  more 
information,  it  can  provide  an 
addendum  to  the  EPA  form  io  suit  its 
needs  or  develop  its  own  iorm. 

The  Agency  sohcited  comment  frtua 
the  States  in  the  proposal  on  ihe 
applicability  of  the  proposed  ifocnffi  te 
their  needs.  At  that  time,  EPA  also 
requested  commeot  from  the  memhets  .ef 


the  pvUic  i«<^  wwild  :he  ve^oired  Io  use 
the  form. 

Coiranenters  repKsenbog  six  States 
beheved  EPA  shaokl  aeqoite  additional 
infofmalion.  Many  State  CBsmnHiters 
stated  that  EPA  should  requiea 
description  of  any  leaks  or  spills  that 
have  occurred  at  the  facility.  Other 
commenters  aaid  the  notificatton  forms 
shoald  -contain  informalian  on  the 
inataUatieBfitatta  (i.e.,  whether  the  tank 
was  installed  under  industry  approved 
methods)  and  on  methods  or  equipment 
used  for  leak  detection  or  prevention. 

Nearly  aU  of  the  comraentos  who 
opposed  additional  information 
requirements  were  members  of  the 
regulated  (vammnatty.  Many  of  these 
conuneoteis  ncamraeaded  >that  EPA 
resist  all  atlen^pts  to  ejqpaad  and  further 
compli^^ate  ihe  notification  bwra  to 
lachide additional  information  not 
specificaily  required  by  section  0002. 
They  argued  that  additional  information 
requicements  would  increase  the  oest 
and  complexity  of  in^ementation. 

In  response  to  EPA's  suggestion  that 
States  cQiild  "piggy  back"  additional 
State  inlonnation  requirements  to  the 
Federal  Iorm.  only  one  industry 
representative  expressly  disapproved. 
That  commenler  fell  ihal  EPA  should 
discourage  States  from  providing  an 
addendum  to  the  Federal  form  on  the 
grounds  Aat  Ihe  initial  ndtificaMion 
should  not  attempt  to  address  all  the 
questions  that  may  arise  concerning 
underground  storage  tanks.  Several 
other  commenters  said  that  States  ftiat 
perceive  gaps  in  the  section  9B0Z 
notification  program  or  that  require 
additional  information  for  Ibeh- 
particular  tank  programs  should  use 
section  9004  ("Approval  of  State 
programs")  rather  than  9002  to  obtain 
that  data. 

The  Agency  believes  that  the  'latter 
commeitfer's  reference  to  section  9004  in 
this  matter  is  inappropriate.  Section  9004 
provides  for  the  approval  by  EPA  of 
State  underground  storage  lank 
progrann  that  meet  Tninimum  Inderal 
requirements.  It  requires  that  States 
seeking  approval  have  a  nottficartion 
program  that  accords  with  the 
requirements  of  section  9002,  but  it  does 
not  provide  States  authority  apart  from 
section  9002  :tD  collect  infonnation  for 
notification  purposes. 

After  careiFul  consideration  of  the 
other  comments  and  coucei'us  described 
above,  EPA  has  decided  to  promulgate  a 
form  that  «viU  limit  the  infaranation 
required  in  the  notiftcalien  form  Io  those 
matters  apeoifically  mestioned,  in 
section  9802.  The  Agency  based  this 
decision  on  a  number  of  facttors.  First 
the  Agency  telieves  that  ilfae  purpoae  of 
the  notification  program  is  to  ceJlect 


irtfopmaition  ^lat  "ooiM  be  used  Io 
develop  a  pre^lhnnrary  <tarA(  inventory. 
To  add  more  detoAed  reporting 
requirements  <woald  -omivert  the 
relatively  modeetnotificsrtron-obhgatton 
contemphtted  try  Congress  into  a  major 
undertaking.  The  Agency  believes  there 
will  be  ample  opportunity  later  for  .the 
States  and  tank  owners  to  consider 
what  additional  information  might  be 
necessary  for  (he  administration  df 
ongoing  "State  programs. 

Second,  the  Agency  also  recogniaes 
that  requiting  additional  information 
will  escalate  costs  tecause  such 
additional  ioforn^tioB  may  often  ibe 
difficult  to  obtain.  Even  if  one  assumes 
that  additiooaliDformatian  can  be  . 
obtained,  the  Agency  questions  Ihe 
value  of  such  information  for  this 
notification  program.  For  example,  leak 
detection  systems  and  methods  of  .tank 
ganging  are  frequently  charged.  Jh\a, 
such  information  could  soon  be  outdated 
or  be  in  need  «f  oantinuovs  revision. 

In  some  areas,  however,  the  Agency 
found  it  necessary  to  request  additional 
infonnation.  The  first  area  is  piping. 
Although  piping  is  included  in  (he  legafl 
definition  of  underground  storage  tank 
contained  in  section  9001(13,  S'A  did 
not  differentiate  the  parts  of  thetaiflc 
system  in  the  proposed  forms.  Several 
State  comntenters  expressed  concern 
that  the  proposed  form  appears  to 
exclude  piping,  a  significant  oversight 
because  piping  is  part  of  fhe  tank 
deTfnilron  and  leaks  from  piping  have 
been  identified  as  a  significant  source  of 
release  incidents.  We  rrow  inclade 
informtffion  requirements  on  the  piping 
portion  of  the  tank  separately  on  the 
notification  form. 

The  second  area  for  which  additional 
information  is  required  on  the  final  form 
is  closure.  For  purposes  of  clarification, 
a  box  was  added  for  owners  Io  indicate 
if  the  tank  was  filled  with  an  inert  solid 
materiafl.  EPA  believes  (his  information 
can  be  us^ul  to  agencies  in.delemniniqg 
which  of  the  tanks  no  longer  wHl  require 
foIlow-\^  action. 

The  third  area  concerns  itbe  addition 
of  a  box  under  "type  of  notification" 
where  owners  can  indicate  whether  the 
notification  is^an .original  submnsionor 
an  amendment  to  a  preuious  submission. 
It  should  be  noted,  however,  that  the 
submission  of  this  information  will, be 
optional  on  the  form  and  that  owners 
are  not  required  to  amend  or  update 
their  registrations  under  the  Federal 
law.  Nevertheless,  owners  may  be  i 

required  to  update  the  forms  under  State 
law.  Thus,  the  addition  of  these  boxes 
wiU  "be  useful  in  those  States. 

3.  Clavificaftionofoertaintlefinhions. 
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EPA  received  many  comments 
requesting  clariHcation  of  several 
statutory  deflnitions  that  were  found  in 
the  proposed  rule. 

(a)  Owner.  One  definition  several 
commenters  found  unclear  was  the  term 
"owners."  Under  the  statute  an  owner  is 
dePined  as:  "(a)  in  the  case  of  an 
underground  storage  tank  in  use  on  the 
date  of  enactment  of  the  Hazardous  and 
Solid  Waste  Amendments  o£l984,  or 
brought  into  use  after  that  date,  any 
person  who  owns  an  underground 
storage  tank  used  for  the  storage,  use,  or 
dispensing  of  regulated  substances;  and 
(b)  in  the  case  of  any  underground 
storage  tank  in  use  before  the  date  of 
enactment  of  the  Act.  but  no  longer  in 
use  on  the  date  of  enactment,  owner 
means  any  person  who  owned  such  tank 
immediately  before  the  discontinuation 
of  its  use." 

A  number  of  commenters  found  this 
definition  confusing.  With  respect  to 
tanks  taken  out  of  operation  by  former 
owners,  one  commenter  stated  that, 
because  the  term  "owner"  may  include 
former  owners,  if  the  tanks  were  taken 
out  of  service  between  January  1, 1974 
and  November  8, 1984,  it  may  be 
extremely  difTicult  for  such  owners  to 
know  or  determine  whether  their  tanks 
will  be  placed  back  into  use  by 
subsequent  owners.  Another  commenter 
stated  that,  unless  a  former  owner  of  a 
nonoperational  tank  is  aware  of  the 
requirements,  he  will  probably  assume 
that  the  current  tank  owner  or 
landowner  where  the  tank  is  located  is 
the  owner  for  purposes  of  notification. 
One  commenter  recommended  that  the 
definition  of  tank  owner  be  reworded  to 
make  the  current  owner  of  the  facility 
responsible  for  notification. 

With  respect  to  tanks  of  current 
owners,  several  comenters  pointed  out 
that  ownership  questions  may  be 
difficult  to  resolve  because  tanks  have 
been  purchased,  installed,  and 
transferred  under  many  kinds  of 
arrangements,  including  partnerships, 
executory  interests,  and  trusts.  In  some 
instances  tanks  may  have  been  installed 
under  sale  and  lease-back 
arrangements,  or  a  bank  may  have 
taken  title  as  a  security  interest  for  a 
purdiase  money  loan.  One  commenter 
said  that  because  tank  owners  were 
often  not  required  to  keep 
documentation  concerning  the  sale  or 
transfer  of  their  tanks,  such 
documentation  in  many  cases  had  been 
lost  or  destroyed. 

Several  other  commenters  suggested 
that  with  respect  to  current  owners  the 
following  approaches  be  considered, 
only  where  ownership  may  be  disputed 
or  is  uncertain:  (1)  presume  that  the 
person  in  direct  control  of  the  real 
property  and  facilities  is  the  owner  of 
the  tank  unless  he  ascertains  that 


another  entity  accepts  ownership  and 
will  file  the  notiHcation  form:  (2) 
presume  that  a  person  is  not  an  owner 
of  the  tank  if  he  cannot,  through 
reasonable  efforts,  confirm  the  sale  or 
transfer  of  such  tanks,  and  is  not  the 
owner  of  the  real  estate  where  the  tank 
is  located,  and  has  not  received  notice 
pursuant  to  the  depositor  notice 
requirement. 

Another  commenter  suggested  that 
with  respect  to  all  tanks.  EPA  could 
indicate  that  any  person  with  an  interest 
in  a  tank  could  submit  the  required 
notification  without  admitting 
ownership. 

EPA  has  carefully  considered  these 
suggestions  of  the  commenters.  While 
EPA  cannot  revise  the  definition 
contained  in  the  statute,  the  Agency  will 
attempt  to  clarify  its  meaning  by 
providing  the  Agency's  interpretation  of 
what  tanks  EPA  considers  to  be  "no 
longer  in  use"  prior  to  November  8. 1984, 
for  which  notice  must  be  provided  by 
former  owners  discontinuing  their  use, 
and  what  tanks  it  considers  to  be  "in 
use"  on  or  after  November  8. 1984,  for 
which  notification  must  be  provided  by 
current  owners. 

With  regard  to  a  tank  no  longer  in  use 
on  November  8, 1984.  for  which  -  ^ 

notiHcation  must  be  provided  by  the  -'  ~> 
owner  who  discontinued  its  use.  EPA 
believes  that  such  an  owner  should 
notify  if  the  owner  knows  or  has  reason 
to  believe  the  tank  was  permanently 
taken  out  of  use  for  storing  regulated 
substances.  Indications  that  a  tank  is 
permanently  out  of  use  are:  (a)  If  it  is 
filled  with  inert  solid  material  or 
otherwise  rendered  unusable,  or  (b)  if 
there  is  reason  to  believe  that  it  will  not 
be  used  in  the  future  (e-g^  the  owner 
abandoned  the  tank,  intakes  and  vents 
are  paved  over,  access  piping  is 
disconnected  or  removed,  or  the  tank 
was  sold  to  a  person  who  had  no  use  for 
the  tank,  such  as  a  residential  real 
estate  developer). 

With  regard  to  tanks  in  use  on  or  after 
Novembers.  1984.  notification  must  be 
provided  by  the  tank's  current  owner.  If 
the  tank  was  in  operation  on  November 
8, 1984,  the  current  owner  is  responsible 
to  provide  notification  under  the  statute 
even  if  the  tank  was  permanently  taken 
out  of  use  after  November  8. 1984.  and 
even  if  the  current  owner  was  not  the 
person  who  took  the  tank  out  of  use.  For 
example,  if  a  tank  was  in  use  on 
November  8. 1984.  but  was  taken  out  of 
use  before  it  was  sold  to  a  new  owner 
the  following  month,  the  new  owner  has 
the  responsibility  to  notify  even  though 
the  new  owner  had  never  used  the  tank 
to  store  regulated  substances. 

The  Agency  has  presented  these 
interpretations  in  an  effort  to  minimize 
confusion  concerning  the  notification 


requirements  for  tanks  taken  out  of 
operation.  With  respect  to  tanks  for 
which  ownership  is  unclear  because  of 
uncertain  title,  however.  EPA  has 
determined  not  to  adopt  presumptions 
suggested  by  commenters.  The  Agency 
believes  these  presumptions  may  define 
OMTnership  in  a  manner  that  is  not 
consistent  with  the  statutory  definition 
of  owner.  The  Agency  recognizes  the 
need  for  further  guidance  ivith  respect  to 
the  definition  -of  "owner."  but  believes 
that  such  guidance  cannot  be  given  until 
the  Agency  has  had  an  opportunity  to 
consider  its  implications.  EPA  will    , 
address  these  issues  in  a  later 
rulemaking  or  guidance. 

Recognizing  that  there  may  be 
confusion  concerning  ownership 
interests  and  wishing  to  encourage 
notification  for  all  tanks,  the  Agency  has 
decided  to  modify  the  notification  form 
to  allow  persons  other  than  the  "owner" 
to  notify.  By  permitting  persons  other 
than  the  owner  to  notify,  however,  the 
Agency  realizes  that  some  double 
reporting  may  occiu*.  but  such  reporting 
would  likely  provide  States  with  a  more 
complete  inventory  of  underground 
storage  tanks.  Because  of  this 
modification  to  the  form,  EPA  believes  it 
is  unnecessary  to  adopt  commenters' 
suggestions  for  establishing  ownership 
by  using  presumptions. 

{h)  Depositors.  The  Agency  also 
received  comments  requesting 
clarification  of  who  is  a  "person  who 
deposits  regulated  substances"  into  a 
tank  for  purposes  of  Section  9002(a)(4)." 
In  the  proposed  rule.  EPA  indicated  that 
depositors  could  include  operators, 
distributors,  and  transporters.  Several 
commenters  recommended  that  a 
"person  who  deposits"  should  be 
defined  as  an  entity  whose  employees  or 
agents  physically  transfer  regulated 
substances  into  an  underground  storage 
tank.  Under  this  definition,  the 
transporter  would  be  the  most  likely 
person  to  give  notice.  Commenters  did 
not  clarify  to  whom  notice  should  be 
given  (e.g..  hourly  worker  at  facility, 
supplier,  facility  office). 

Another  commenter  suggested  that  the 
refiner  or  marketer,  not  the  common 
carrier  or  trucker,  should  be  responsible 
for  giving  notice  to  the  tank  owner.  The 
commenter  argued  that  the  refiner  or 
marketer  has  already  been  given  that 
responsibility  under  the  FTC  octane 
rules  as  well  as  the  Department  of 
Energy's  price  rules. 

EPA  believes  that  the  purpose  of  this 
provision  is  to  provide  a  source  of 
information  via  normal  commercial 
relationships  for  tank  owners 
concerning  their  responsibiUty  to  notify. 
Thus,  EPA  has  concluded  that  the 
burden  for  informing  owners  should  be 
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on  the  jMrly  Jull  jettnc  the  legnlatBd 
substsooes  ^ie.,  the  person  Wio  oosveys 
tide  in  Ikte  nbstaaces  t*  the  mmkiI 
prior  to  (te  being  pdaoed  in  the  lardc.  and 
not  •ecessanty  the  entity  who 
phsracaMy  ^apoaite  the  adKftance  in  the 
tank.  The  Agency  hebeves  tint 
enforceahibty  of  the  veqnirementB  for 
depositars  vwdM  he  ottierwiae  difficult. 
For  these  cea»am%.  tfae  ^ency 
eocMD-age*  these  who  aeU  regulaled 
substances  !•  outhoe  the  notification 
KequireflientB  on  the  shiiBpiog  papers  or 
on  the  iawaiLC  that  aooanpanies  the 
sale.  ETA  afao  acknowledges,  hcwwivei, 
that  there  are  other  acceptabie  methods 
for  depositors  of  regnlaled  substances  to 
fuinil  their  statutory  duty  to  provide 
reasonable  notification  to  owners  or 
operators.  Hiese  methods  are  addressed 
in  more  detail  elseiirhere  in  this  Section. 

(c)  Seller.  Several  commenters 
requested  that  EPA  clarify  who  is  "a 
person  who  sells  a  lank  intended  to  be 
used  as  an  undei;p«und  stora^  tank." 
The  Ageocy  believes  ^t  the  tank  seUei. 
in  the  context  of  the  ootificatian 
requiremeats,  is  the  last  person  in  die 
marketing  distribution  ''t^'"  It  nWrmlH 
be  noted  thai  4he  notificalion 
requirements  i^ply  to  sellers  of  second- 
hand tanks  as  well  as  new  tanks. 

(d)  Underground  storage  tank.  The 
Agency  received  many  comments 
requesting  clarification  on  the  statutory 
definition  of  underground  storage  tank. 
Several  commenters  suggested  that  the 
Agency  provide  guidance  on  what  is  a 
"tank"  and  what  is  "connected  piping." 
Other  commenters  requested  EPA  to 
clarify  its  intent  regar^u^g  the  following 
exclusions  for  tanks:  tanks  situated  in 
an  underground.area:  liquid  traps;  flow- 
through  process  tanks;  pita:  and  tanks 
used  for  storing  healing  oil  for 
consumptive  use  on  the  premises  where 
stored.  Several  commenters  suggested 
EPA  consider  a  de  nunimus  exen^ption 
for  small  storage  tanks. 

The  Agency  recognizes  the  need  for 
guidance  on  the  terms  discussed  above. 
The  inclusion  of  such  definitions  in  the 
final  rulemaking  would  require  proposal, 
solicitation  of  conrments,  and  in-depth 
considersftion  ef  Ihe  impKcations  of  each 
deHnition  with  regard  to  fatxm 
rnlemakrngs  under  Subtitle  I.  Because 
the  Agency  needs  time  to  study  fte 
exclusions  before  it  defines  diese  terms, 
however,  EPA  has  chosen  to  define  such 
terms  wtien  it  promulgates  technical 
standards  in  1987.  The  Agency  is  aware 
that  some  tanks  may  eventually  not 
qualify  as  underground  Storage  tanks 
regulated  sitder  Subtitle  I  when  the 
deHnitions  are  refined,  in  the  meantime, 
owners  are  advised  that,  until  these 
issues  are  clarified,  the  failure  to  notify 


will  be  at  their  own  riak.  EPA  does  not 
regard  the  8«bmission  of  (his 
notification  as  an  admisaian  af 
ownership  lor  (he  purpose  «f  this 
program  «r  for  any  ^ure  ragiAtftery 
prograni  ander  SablMe  1.  likewise, 
failure  to  notify  dees  not  Telieve  an 
owaer  af  afc/Kgations  tha<  are  imposed 
under  the  statate  or  aadtr  futare 
rulemakings. 

4.  NaUficatioa  rriipfnihiiitie»  iar 
sellers  of  taides  aad  ^positors  af 
segnlated  substamsea. 

In  the  preamble  to  the  proposed  rule. 
EPA  suggeAed  aeveral  me&ods  k^ 
which  a  tank  seller  or  depositarof 
regulated  awhstances  cotdd  tnfann  the 
owaei'.  operator,  or  purchaser  «f  an 
undergroHBd  storafe  tank  *i  Ike  owner's 
notificabon  reipoaBibilitiea.  These 
methods  indnded  leaving  a  copy  of  the 
EPA  notificatioB  fans  'whh  die  o««er«r 
operator,  priating  Ike  ootificatian 
requh-entents  on  the  shipping  papers,  or 
providiag  a  deacription  of  the 
notificafioo  Bequiremente  on  Ihe  invoice. 
The  Agency -aakctedcaBaatBt  from 
persons  who  dtptail  regid^ed 
substasBes  into  tanks  £md  tudcaellets 
on  the  kind  of  guidance  that  wald  be 
helpbd  to  4hem  in  conunonicating  the 
notification  requirements  to  the 
appropriate  persons. 

Many  onnmenters  agreed  with  the 
methods  seoammendBd  by  the  Agency 
and  fek  that  it  is  enential  that  persons 
who  deposit  regulated  substances  and 
tank  aeikecs  be  given  the  fleKfiutity  to 
decide  how  their  responsibdities  might 
best  be  carried  oat  One  oeonnenteraftso 
suggested  that  nolfficiftien  ooaM  be  in 
the  ionn  of  mailing  certified  letters  to 
the  owners  or  operatots  advising  them 
of  the  notification  requirements.  Other 
commenters  requested  that  SPA  provide 
standardized  vnndiRg  ior  use  with 
delivery  tickets  or  invoices  and 
recommended  this  language  be  included 
in  an  appendix  to  Ihe  fin^  rule. 

Several  commenters  requested 
clarificatian«n  whether  a  depositor 
must  infarm  an  owner  or  operator  eac^ 
time  prodnct  is  deliverd  dm-ing  the  IB- 
month  notificatian  period  or  whether  a 
one-time  notification  complies  with  the 
requirements  of  Section  S002.  Other 
commenters  pointed  out  that  (here  is  no 
guarantee  that  (rperators  who  receive 
notices  from  depositors  will  pass  thart 
information  on  to  the  owner.  They 
suggested  that  EPA  require  an  operator 
who  is  served  notice  by  the  supplier  or 
tank  seller  to  sobmit  such  notice  to  the 
owner  wttbin  a  specified  amoont  of 
time. 

The  Agency  would  Iflce  to  reiterate  its 
belief  that  there  are  a  nmrtberof 
acceptable  methods  that  depositors 


could  use  to  JuMtfy  Ae  tank  owner  or 
opera  tor  af  the  owner's -nalKication 
responsibility,  inoloding  mailing  of  a 
certified  letter  to  ownera-or  operattors. 

EPA  alse  believe*  Ihere  -sheold  be  a 
number  «f  acceptarble  mc^Arods  avatlable 
to  a  tarA(  seller  to  faffOl  his 
responsibility  to  inform  fhe  tardc 
purehaser  of  4he  ownar^s  noliification 
oMigations.  Uras,  EPA  does  not  intend 
to  use  this  niie  "to  jwescrine,  reirtnrt,  tw 
prohibn  any  particidar  m*fhod. 

In  response  to  the  comment  that 
standard  language  be  used  by 
deposftors  and  seRers  in  nofffying 
owners,  Q*A  agrees  that  nidess  EPA 
recommends  such  language,  (here  may 
be  inaccnracies  or  deficiencies  in  the 
notice  provided.  Accordingly,  Appendix 
IB  sets  forth  suggested  language  to  be 
used  Tor  a  one-time  notification  letter 
and  for  a  statement  on  shipping  tidkets 
and  invoices. 

In  response  to  (he  coounent  requesting 
clarificafion  on  (he  adequacy  of  a  one- 
time notice  bjr  depositors,  EPA  believes 
that  notifying  an  owner  or  operator  once 
during  fhe  IS-monfh  period  is  suffioient. 

The  Agency  has  considered  the  issue 
of  forwarding  the  aduisory  notice  from 
the  operator  to  (he  owner.  EPA  has 
determined,  however,  thai  it  does  not 
have  the  authority  under  section  9002  to 
impose  such  a  requirement  on  ctperators. 

5.  lo^ementation  of  the  notification 
requirements. 

The  Agency  received  many  conuaents 
on  EPA's  intended  use  of  tfae  e«i»ting 
toll-fi«e  BCRA/Superfund  Motline  to 
assist  iaak  owners  in  completing  the 
notificatioD  locn.  Several  oommeoters 
were  Donoemed  ihat  in  view  -of  4be 
large  number  of  newly  regala ted  smaU 
businesses,  the  Agency  would  receive 
many  questions.  This  additional  burden 
could  overload  the  eiciating  bntline, 
rendering  it  ineffective.  To  J«ctify  this 
situation,  a  attmlber  of  commenters 
suggested  «  sepm-ate  hotline  for  the  UST 
program.  Tbey  atated  (that  if  a  toll  free 
telephaae  mtmber  were  ased,  it  ahould 
be  a  munber  separate  irora  the  eidsfting 
RCRA/Superfund  Hotbne. 

The  Agency  has  evaluated  the  need 
for  a  separate  tfaatline  and  has 
detenragned  iha^  it  wnU  MiigMmi  (be 
resouvces  bir  >the  existing  hotbne  ladher 
than  create  a  separate  servioe.  EPA 
believes  that  th^  decieion  is  appropriate 
given  that  State  agencies  will  be  tbe 
pnimary  points  of  contact  conoenaing  the 
notification  requirements  and  fsnn  lor 
owners  of  landergrannd  -storage  tanks. 

C.  The  Nat^alion  Form 

The  naiorilty  «f  onnmenters  lendorsed 
EPA's  ifecisian  to  adopt  a  simple 
notification  iorm  diat  is  Umiteid  to  the 
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information  required  by  the  1964  RCRA 
AmendaienU.  Uaoy  coiunenters  stated 
that  the  fom  is  steaightforward  aod  can 
be  easily  completed.  Others 
recommended  that  EPA  adopt  the 
proposed  forms  but  with  imaor 
modifications  and  additions. 

The  foUowing  paragraphs  discuss  the 
comneats  EPA  received  on  the 
proposed  forms  and  the  Agexicy's 
response  to  these  comments. 

1.  General  Instructions. 
I     EPA  ieceived  a  number  of  comments 
concerning  the  general  instructions  for 
the  proposed  forms.  Many  of  these 
comments  were  editorial  Others 
concerned  the  definitions  of 
"underground  storage  tank"  cmd 
"owner."  One  commenter  believed  that 
the  statutory  language  to  deHne  these 
terms  may  be  too  technical  for  small 
entities  to  understand.  The  Agency  has 
already  responded  to  comments 
concerning  definitions  in  Section 
I1UA)(3]  of  this  preamble. 

Several  commenters  recommended 
that  the  instructions  on  the  forms  should 
indicate  that  owners  are  not  expected  to 
expend  extensive  time  and  resources  to 
retrieve  the  necessary  data. 

Congress  provided  in  Section  9002 
that  owners  of  tanks  taken  out  of 
service  submit  information  "to  die 
extent  known"  rather  than  require 
owners  of  tanks  taken  out  of  service  to 
expend  extensive  time  and  resources  to 
retrieve  ttie  necessary  data  (e.g..  going 
beyond  available  documents  and 
contacting  previous  owners  to  determine 
the  age  erf  tanks,  construction  materials, 
etc.).  Congress  made  no  such  provision, 
however,  for  current  owners  of  tanks. 
Thus,  current  owners  of  underground 
storage  tanks  in  use  or  that  will  be 
brought  into  use  in  the  future  are 
expected  to  take  any  avaiktble  steps  to 
provide  the  necessary  ioformation  about 
their  tanks.  In  reco^tion,  however,  that 
there  nay  be  situations  where  it  is 
impossible  for  current  owners  to  obtain 
all  the  neceMary  data  to  complete  the 
form,  the  Agency  has  provided  owners 
the  opticn  tit  indbcatiiig  "onknown"  as 
an  answer.  In  a  situation  where  no 
actual  record  exists,  an  owner  may 
provide  a  response  baaed  on  reasonable 
estimates,  rather  than  indicate  the 
answer  is  unknown. 

One  commenter  stated  that  the 
instructions  for  the  out-of-service  tanks 
are  not  acceptable.  The  commenter 
suggested  that  the  Agency  clarify 
whether  bU  the  inforaiation  requested  is 
to  be  accurate  as  of  the  time  thie  tank 
was  taken  out  of  service,  or  whetiier 
some  of  the  information  is  to  be  current 
as  of  the  date  of  notification.  For 
exaoqile,  is  the  name  of  the  facility  to  be 
what  it  was  at  the  tinw  the  tank  was 


taken  out  of  service  (fones  Service 
Station)  or  what  it  is  mnv  (perhaps  a 
paiking  h>t)? 

Because  the  primary  purpose  of  the 
notification  program  is  to  assist  States 
in  determining  where  underground 
storage  tanks  are  located  and  what 
regulated  aubetances  they  contain.  EPA 
believes  that  infocauton  oo  both  the 
previous  and  currant  owners  should  be 
noted  in  this  situattoo.  Providing  only 
the  name  of  the  owner  at  the  time  the 
tank  was  taken  out  of  aervice  could  be 
misleading  as  die  above  example 
suggests.  Requiring  infloimatioa  on  both 
previous  and  current  owners  provides  a 
greater  degree  of  certainty  of  knowing 
whafthe  tanks  contained  (or  may  still 
contain)  and  where  (iwy  are  located  In 
an  effort  to  help  States  distinguish 
between  current  and  former  owners, 
EPA  has  provided  boxes  on  the  fona  to 
indicate  whether  the  respondent  is  a 
"currsit"  or  "fomer"  owner. 

Several  commenters  reoonmended 
that  EPA  reword  the  penalty  stateawnt 
in  the  instructions.  Evidence  of 
deliberate  failure  to  notify  or  knowing 
submission  of  false  mformatian  is  the 
statutory  standard,  dey  stated,  md  the 
sentence  should  be  mo^fied  to  comply 
with  the  statute.  EPA  has  adopted  the 
language  of  the  penalty  statement  as  it 
appears  in  the  statute.  Hie  additions 
suggested  by  the  coaunenters  would 
significantly  change  the  meaning  of  the 
statute,  and  soch  aherations  are  not 
within  the  Agency's  authority. 

2.  Fonnat 

Many  coaunenters  suggested  that  EPA 
combine  the  two  forms  into  one  form. 
This  would  result  in  less  paperwork  for 
tank  owners  and  serve  to  minimize 
confusion.  It  would  also  reduce  the 
printing  costs  and  simplify 
administrative  handling  by  the  State 
agencies  processing  the  information, 
libe  Agency  agrees  with  the  coaunenters 
and  bm»  combined  the  ii^armatian 
requirements  of  the  two  proposed  forms 
into  a  so^Ie,  two-sided  form. 

Other  format  changes  suggested  by 
commenters  have  been  adopted  and 
include:  (1)  Qiminating  all  Federal 
agency  logos,  namea.  and  mailing 
addresses  so  that  State  or  local  logos 
and  addresses  can  be  inserted^  [2] 
adding  a  space  for  total  number  of  tanks 
being  reported;  and  (3)  reducing  the 
number  of  lines  for  specific  tanks.  EPA 
also  removed  the  preprinted  tank 
numbers  from  the  fomi  in  response  to  a 
comment  that  photocopies  of  the  form 
must  be  altered  for  facilities  with  more 
than  eight  tanks,  and  in  response  to  the 
desire  expressed  by  some  commenters 
to  use  existing  company  tank 
identification  nuntbers  in  lieu  of 
preassigned,  sequential  nombers. 


Several  commoiters  requested  that 
EPA  provide  coding  lists  far  materiab  of 
construction,  external  protection,  and 
substance  stored  to  make  the  form  more 
amenable  to  a  computerized  data- 
processing  system.  EPA  has  consulted 
statisticians  concerning  this  suggestion 
and  on  the  basis  of  their  analyses,  has 
decided  that  the  probabihty  for  error  is 
greater  with  coded  responses  than  with 
direct  indication  of  choice. 

3.  Specific  line  Items. 

Name  and  Address  of  the  Facility. 
One  State  commenter  requested  that 
EPA  change  the  heading  on  the  form 
from  "name  and  address  of  the  facility" 
to  "location  of  tanks."  Accordingly,  the 
Agency  has  made  this  requested 
modification  for  clarity.  The  Agency  has 
also  modified  Ae  bcation  address  block 
so  that  the  owner  may  now  provide  the 
name  of  the  company  site  identifier  as 
an  alternative  to  the  facility  name.  The 
owmer  is  also  required  to  provide  the 
street  address  (or,  in  rural  areas,  the 
name  or  route  number  of  the  State  road) 
as  well  as  die  city  where  the  tanks  are 
located.  A  number  of  commenters 
requested  that  the  Agency  include  a 
space  for  county  name  and  zip  code  so 
that  batch  reports  of  tank  facilities  may 
be  printed.  In  response  to  this  comment, 
the  Agency  has  included  such 
requirements  on  the  final  form. 

Several  State  commenters  suggested 
that  tank  location  should  be  specified  by 
some  universal  locater  system  such  as 
township,  range  and  section  number, 
imiversal  transverse  meridians,  or 
latitude  and  longitude.  They  suggested 
that  this  requirement  would  be 
particularly  usefiil  outside  of 
metropolitan  areas.  Another  State 
commenter  suggested  that  facility 
locadons,  particularly  in  rural  areas, 
should  reference  municipal  tax  maps. 
They  pointed  out  that  the  location  of  a 
facility  is  often  difficult  to  describe 
because  of  the  lack  of  street  numbers 
and  names. 

EPA  recognizes  that  sometimes  street 
addresses  alone  are  not  sufficient  and 
that  inclusion  of  the  information 
suggested  above  could  add  considerable 
precision  to  determining  the  location  of 
tanks.  Hie  Agency  has  decided  not  to 
require  such  infannation,  however. 
because  it  would  complicate  the  form 
and  would  require  owners  to  undertake 
additional  effort  by  researching  tax 
records,  deeds  and  mortgages.  EPA 
believes  this  additional  effort  is  not 
warranted. 

Owner  of  Tank.  Elsewhere  in  this 
preamble  tank  ownership  is  discussed. 
EPA  recognizes  that  because  of  the 
varied  natune  of  ownership  interests  in 
real  property  (particularly  for  gasoline- 
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marketing  operations)  there  are  many 
cases  where  tank  ownership  is 
uncertain.  One  commenter 
recommended  that  EPA  change  the 
heading  in  Item  3  on  the  proposed  form 
to  read  "owner  of  tank  and  owner  of 
property."  The  commenter  pointed  out 
that  the  property  owner  may  not  own 
the  tank  and  may  not  be  aware  that  the 
lessee  has  installed  an  underground 
storage  tank  on  his  property.  These 
comments  have  prompted  EPA  to  add  a 
box  that  can  be  checked  in  cases  where 
ownership  of  the  tank  is  uncertain. 

Contact  Person.  In  response  to 
comments.  EPA  would  like  to  clarify 
that  the  contact  person  for  the  facility  is 
the  person  responsible  for  the  day-to- 
day monitoring  of  the  tank.  The  contact 
person  may  be  the  owner  or  the  owner's 
authorized  representative.  In  recognition 
that  employees  are  more  subject  to 
change  than  are  their  job  titles,  EPA  has 
modified  the  form  to  include  a  space  for 
the  job  title  of  the  contact  jjersons.  By  so 
doing,  inquiries  can  be  directed  to  a 
particular  position,  even  if  the  position 
is  no  longer  held  by  the  same  individual. 

Type  of  Owner.  EPA  has  revised  Item 
5  ("Type  of  Owner")  to  provide  for 
identification  of  State  or  local 
government-owned  tanks,  federally- 
owned  tanks,  and  privately-owned 
tanks.  The  form  requires  the  owner  to 
provide  a  federal  facility  General 
Services  Administration  (GSA) 
identification  number  for  Federal  tanks, 
to  assist  Federal  agencies  that  may  want 
to  ascertain  the  status  of  their  tanks.  In 
an  effort  to  simplify  the  form, 
information  concerning  the  "type  of 
owner"  is  now  included  in  Section  1. 
"Ownership  of  the  Tanks." 

For  State  Use  Only.  One  State 
commenter  requested  that  EPA  provide 
space  on  the  notification  form  so  that 
States  may  attach  a  form  serial  or 
accounting  number  identification.  The 
Agency  agrees  and  has  changed  the 
form  accordingly  to  facilitate  the 
identification  of  those  owners  who  may 
file  subsequent  notifications  and  to 
facilitate  automated  data  processing. 

Information  on  Tanks.— {a]  Age.  A 
number  of  commenters  remarked  that 
many  owners  do  not  know  the  age  of 
their  tanks.  Accurate  information  on  the 
age  of  tanks  or  when  the  tanks  were  last 
used  may  be  even  more  difficult  or 
impossible  to  obtain.  In  consideration  of 
these  comments,  the  Agency  now 
requests  owners  to  provide  an  estimate 
of  the  age  of  their  tanks  rather  than 
specifying  the  exact  age  of  their  tanks. 

(b)  Material  of  Construction.  In  the 
proposal.  EPA  listed  only  steel  and 
fiberglass  reinforced  plastic  tanks  for 
specific  identification  in  the  notification 
form.  EPA  has  since  determined  that 


there  may  be  tanks  that  are  partially  in- 
ground  or  above-ground  that  satisfy  the 
underground  storage  tank  definition.  In 
addition,  review  of  the  comments 
indicates  that  some  devices,  such  as 
sumps,  which  typically  may  not  be 
considered  tanks  by  the  owner,  may 
also  meet  the  definition  of  underground 
tank  contained  in  section  9001(1).  Many 
of  these  devices  are  constructed  of 
concrete.  Thus,  in  the  final  notification 
form,  EPA  has  added  "concrete"  to  the 
hst  of  tank  construction  materials.  This 
addition  does  not  necessarily  mean  that 
all  sumps  or  concrete  tanks  are 
underground  storage  tanks.  It  will  still 
be  up  to  the  owner  to  determine  if  he 
owns  a  tank  that  satisfies  the  statutory 
definition  of  "underground  storage 
tank." 

(c)  Corrosion  Protection.  EPA 
received  many  comments  concerning 
types  of  internal  and  external  corrosion 
protection  systems.  On  the  proposed 
forms,  owners  are  required  to  specify 
whether  the  tank  is  internally  protected 
with  a  lining  or  whether  it  is  imlined. 
One  commenter  requested  that  the 
Agency  define  the  kinds  of  tank  linings 
considered  to  be  internal  protection. 

Other  commenters  directed  their 
remarks  toward  external  protection 
systems.  For  example,  several 
commenters  requested  that  the  term 
"coating"  be  clarified  and  defined.  One 
commenter  recommended  that  the 
Agency  revise  the  instruction 
concerning  this  to  indicate  that  all 
appropriate  boxes  should  be  checked. 
The  commenter  stated  that  it  is  common 
for  a  tank  to  be  both  coated  and 
wrapped  or  have  some  form  of  cathodic 
protection  plus  a  coating. 

EPA  defines  internal  lining  as  any 
material  that  is  applied  over  the  inside 
surface  of  the  tank.  Many  types  of 
materials  are  used  for  this  purpose,  such 
as  polyesters,  epoxies.  and  ceramics.  On 
the  notification  form,  the  Agency  asks 
only  that  the  owner  indicate  whether  or 
not  the  tank  is  internally  lined.  The 
owner  is  not  required  to  specify  the  type 
of  lining. 

In  regard  to  external  protection 
systems,  the  term  "coating"  means  any 
material  that  is  applied  over  the  outside 
surface  of  the  tardc.  Types  of  coatings 
commonly  used  include  asphalt,  coal  tar 
epoxy,  and  fiberglass  reinforced  plastic 
(FRP).  On  today's  form.  EPA  requires 
the  owner  to  indicate  the  kind  of 
external  protection  system  used  on  the 
tank.  The  Agency  has  listed  fiberglass 
reinforced  plastic  coating  to  the  list  of 
types  of  external  corrosion  protection 
because  it  is  one  of  the  more  common 
methods  of  corrosion  protection.  Other 
coatings  are  generally  suppfemented 
with  cathodic  protection.  EPA  has  also 


modified  the  instruction  concerning 
external  protection  so  that  the  owner 
can  now  indicate  whether  the  tank  is 
equipped  with  more  than  one  protection 
system. 

(d)  Type  of  Substance  Stored.  On  the 
proposed  forms,  owners  are  asked  to 
identify  which  of  two  categories  of 
substances  the  tank  contains:  CERCLA 
hazardous  substances  or  petroleum.  If 
the  tank  is  storing  petroleum,  the  owner 
is  asked  to  indicate  which  type  (i.e., 
gasoline,  diesel,  or  kerosene).  If  the  tank 
is  storing  a  CERCLA  hazardous 
substance,  the  owner  had  to  provide  the 
name  of  the  hazardous  substance  or  the 
Chemical  Abstracts  Service  (CAS) 
registry  number. 

Several  commenters  questioned  the 
Agency's  classification  of  petroleum 
substances.  One  commenter  did  not  . 
believe  there  is  any  need  to  distinguish 
between  diesel  and  kerosene  petroleum 
substances  and  suggested  grouping 
these  along  with  heating  oil  into  a  single 
category  of  distillates.  Several 
commenters  believed  that  the  Agency 
should  distinguish  the  types  of  gasoline 
stored  in  a  tank  (i.e..  regular,  unleaded, 
premium)  because  the  type  of  gasoline  is 
related  to  the  issue  of  product 
compatibility  with  tanks.  One 
commenter  also  suggested  that  the        , 
Agency  expand  the  choices  beyond     I 
those  discussed  above  to  include  used 
oil,  aviation  gas,  jet  fuel,  and  gasohol. 

EPA  has  considered  these  comments 
and  has  decided  not  to  combine 
petroleum  substances  into  a  single        | 
category  of  distillates  because  EPA 
believes  the  substances  are  sufficiently 
different  to  warrant  obtaining 
information  about  them  individually.  On 
the  other  hand,  the  Agency  has 
determined  that  it  is  not  necessary  to 
distinguish  the  types  of  gasoline  stored. 
Listing  gasoline  by  type  does  not 
provide  useful  information  concerning 
substance  compatibility  with  tanks 
because  different  brands  of  the  same 
type  of  gasoline  can  vary  in  formulation. 
Likewise,  the  Agency  has  allowed  for 
the  reporting  of  alcohol  blends  with 
gasoline  under  the  "gasoline"  category. 
In  an  effort  to  keep  the  form  simple,  the 
Agency  has  restricted  its  list  of  type  of 
petroleum  substance  stored  to  generic 
classes. 

EPA  has  added  "used  oil"  to  the  list  of 
choices  because  it  is  one  of  the  most 
commonly  stored  regulated  substances. 
The  Agency  has  determined  that  if  used 
oil  is  eventually  listed  as  a  hazardous 
waste  under  Subtitle  C  of  RCRA.  the 
Agency  would  have  jurisdiction  under 
both  Subtitle  C  and  Subtitle  I  to  regulate 
used  oil.  This  position  is  based  on  the 
fact  that  the  exclusion  for  hazardous 
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wastes  under  Subtitle  I  apfpLea  to 
CERCLA  subgtances  ^Sectioo 
9001^2J(  AJ).  h  does  not  apply  to 
petroleum  substances  that  are  identified 
in  section  9001(2}(B).  The  technical 
standards  that  will  apply  to  used«il 
tanks  will  be  promulgated  in  the  future. 
.  In  the  meantitne,  noHlication  under 
Subtitle  I  is  required  for  used  oil  and  For 
any  peU-oleum  hazardous  waste  that  is 
not  currently  regulated  as  a  hazardous 
waste  under  Subtitle  C  olRCRA. 

Several  commenters  addressed  the 
identification  of  OERCLA  hazardous 
substances.  lo  Hie  preamble  to  the 
proposed  rule,  EPA  suggested  ihal 
owners  contact  the  RCRA/Superfund 
Hotline  at  (800)  424-9346  if  they  were 
unsure  whether  the  chemicals  stored  in 
their  taiiks -were  CERCIA  hazardous 
substances.  EPA  also  stated  that  thte 
Agency  couW  provide  interested 
persons  with  a  fist  of  such  substances 
upon  request.' 

One  commenter  stated  that  in 
situatimw  wbere  a  commercially 
available  product  (which  contains 
CERCLA  hazardous  substances)  is  being 
stored  in  an  underj^round  storage  tank, 
readily  available  chemtcal  identifkation 
information  should  suffioe  for 
identifying  the  "substance  type"  on  the 
notification,  aoch  as  mformation  from 
material  safety  data  sheets  required  by 
tiw  Oocapational  Safety  and  Health 
Administration.  The  Agency  believes 
that  the  "regwiatory  synonyms'* 
identified  in  TaMe  302.4  of  the 
Reportable  Qoantity  regulation  (50  ¥R 
13475.  April  4, 1985)  may  be  used  in  the 
not ification  form.  The  use  of  trade 
names,  however,  may  not  be  used  since 
the  exadi  chemical  constituents  of  any 
particular  produf:t  generaHy  are  not 
readily  available  to  the  State  or  local 
agencies. 

A  Goanaenter  who  referred  to  Ae  list 
of  CERCLA  hasardous  substanoes  noted 
that  it  omrtairo  both  conunerdal 
chemicals  and  discarded  comoaenaal 
chemical  prodiu^s.  The  commenter 
requested  that  EPA  clarify  which  of 
these  substances  would  be  subject  to 
the  notificatioa  requiremeDts.  Every 
sub^ance  on  the  CERCLA  list  is  a 
regulated  subsiance  aniesB  it  is  a 
hazardous  waste  regulated  under 
Subtitle  C.  This  raeans  sone  «vaste 
streams  on  the  CERCLA  list  are  oot 
regulated  suhstaaoes  for  die  purposes  of 
Subtitle  L  Oo  die  other  hand. 
conuDefcial  prodocts  that  become 
Subti  tie  C  hazardous  wastes  when 
discarded  or  when  they  are  intended  to 
be  diacsided.  are  regulated  substances 
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under  Subtitle  1  until  they  aw  discarded 
or  intended  to  be  discfflded  as  wastes. 

In  the  preamble  to  die  fvoposed  rale, 
EPAsofidled  oomiiieiit  regarding  what 
is  the  owst  appiupi'iate  indkattion  of 
staved  CERCLA  haxaidom  substance 
when  there  is  a  aiixtnre  of  dieiaicals  in 
one  tank.  Hie  Agency  proiposed  that  the 
ovmer  indicate  die  suintance  cS  greatest 
quantity  in  the  anxture. 

The  maferity  of  conmenters  stated 
that  it  is  snfficieRt  to  report  only  the 
major  oomponent  present  in  the  mixture. 
They  Jrfao  stated  that,  becaase  many 
industry  products  are  compiex  mixtures 
contaiBing  potentially  lai^  numbers  of 
hazardous  sabstanoes,  it  wouM  be 
difficoh  and  very  eKpensrve  to  list  ad 
prodocts  atoned.  One  State  commenter 
stated  that  bis  agency's  ADP  system 
wouM  not  have  dw  capability  to  include 
information  on  more  Aan  one  substance 
per  tank. 

Several  commenters  argued  that  all 
substances  should  be  ixientified  so  that 
the  potential  envtroranental  threat  from 
a  tank  cooM  be  determined.  Other 
commenters  stated  that,  although  listing 
all  the  substances  in  die  nrixtnre  would 
be  an  unnecessary  burden,  EPA's 
proposal  to  list  the  srdnrtance  of  greatest 
quantity  would  not  accurately  reflect  die 
tank's  contents.  One  commenter 
recommended  that  all  major  substances 
present  in  volumes  of  10  percent  or 
greater  be  identified.  Another 
commenter  stated  that  EJ»A  should 
provide  a  space  for  a  product 
description,  die  CERCLA  substance  of 
greatest  quantity,  and  the  concentration 
of  die  substance. 

Other  commenters  staled  that  using 
toxicity  as  one  basis  tor  notification  is 
inappropriate  because  the  degree  of 
toxicity  of  a  substance  is  unrelated  to  its 
potential  to  leak  frora  an  undei;gPOUHd 
storage  tank.  One  commenter  stated  that 
the  Agency  should  not  require  tank 
owners  to  list  the  substance  that  is  the 
most  toxic  because  few  owners  possess 
the  technical  or  acientffic  expertise  to 
evaluate  the  relative  toxicities  of 
materials  ia  Xhe  mixtnre. 

The  Agency  has  carefully  considered 
these  comiaeats  and  recogfoxea  that, 
while  more  detailed  information  may  be 
needed  to  respond  to  an  actual  tank 
leak,  this  ^aater  iev^  of  detad  is 
unnecessary  for  develt^Maent  of  a 
general  tank  inventory,  which  is  the 
primary  objective  of  this  notification 
effort.  The  data  supplied  under  this 
initial  notificatian  effort  should  not  be 
viewed  as  the  sole  source  of  information 
to  be  used  for  emergency  responses. 
Therefore,  the  notificatioo  kxm 
continues  to  require  the  owner  to 
indicate  only  tiw  CERCLA  hazardous 


substance  of  greatest  quantity  m  a 
mixture.  Where  a  tank  is  used  to  store 
more  than  one  substance  during  a  year, 
the  Agency  requires  that  only  the  most 
typical  use  or  use  of  greatest  quantity 
during  the  year  be  identified  on  the 
nottficalion  form. 

Certification,  hi  the  instructions  for 
the  proposed  notification  form,  H*A 
stated  that  the  form  must  be  signed  and 
cerdfied  by  the  owner  or  authorized 
representative  of  die  fadlity.  The 
Agency  defmed  authorized 
representative  as  "a  person  responsible 
for  the  overall  operation  of  the  facility, 
as  for  example,  a  plant  manager  or 
superintendent,  or  a  person  of 
equivalent  responsibility ."*  A  number  of 
commenters  disagreed  with  this 
defmition,  arguing  that  the  ceilification 
shoold  be  restricted  to  an  officer  or 
other  ofTicial  representative  of  the 
owner,  and  not  permit  the  signature  by  a 
mere  employee. 

In  response  to  these  comments.  EPA 
would  like  to  clarify  its  definition  of 
authorized  representative:  it  is  a  person 
who  is  authorized  by  the  owner  to  sign 
the  notice. 

One  commenter  requested  that  for 
companies  with  oiany  tanks  or  multiple 
locations,  certiDcaUon  be  allowed  in  a 
cover  letter  rather  than  on  die 
notification  foim  itself  so  that  the  owner 
would  not  have  to  sign  hundreds  of 
certifications.  In  response  to  this 
comment,  the  Agency  has  modified  the 
form  to  take  ints  account  locations  with 
many  tanks.  Ilius.  the  certilkatioa 
statement  and  (he  signature  line  have 
been  moved  to  the  first  page  of  the  form. 
Owners  are  penaitied  to  sign  one  fonn. 
if  it  is  part  of  a  series  of  notificatioa 
forms  for  several  tanks  at  one  location. 
We  have  rejected  the  commenter's 
suggestion,  however,  to  permit 
certificaUoB  by  cover  letter  for  owners 
of  tanks  at  more  than  one  location.  To 
permit  sach  certification  could  resuh  m 
separation  of  the  oertihcations  from  the 
forms  and  present  a  problem  in  data 
management  and  storage  of  the  forms. 

There  may  be  instances  when  the 
notifier  is  not  an  owner  ar  his 
authorized  representative  but  soow 
other  interested  party.  In  such  cases,  the 
notifier  should  indicate  diis  on  the  form 
by  crossing  out  the  word  "owner"  under 
the  certification  and  sidntitoting  die 
word  "notifier." 

4.  Additional  data  requests. 

Elsewhere  in  this  preamble,  the 
Agency  discosead  its  rationale  for 
limiting  the  Information  required  in  the 
notification  fenn  to  the  in  ttems 
specified  in  Section  9002.  As  we  have 
explained  earlier,  in  response  to 
comments  EPA  has  added  information 
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requirements  concerning  tank  closure 
and  piping. 

A  numiier  of  commenters  also 
requested  that  EPA  provide  space  for 
the  owner's  identification  of  tanks  (e.g.. 
number,  code  name,  location),  in 
particular,  one  commenter  stated  that 
for  large  facilities  having  several 
buildings,  such  identifiers  may  be 
critical  as  tanks  containing  the  same 
material  may  be  located  at  more  than 
one  building.  As  its  response  to  these 
comments.  EPA  has  eliminated  the 
prenumbering  found  on  the  proposed 
forms  and  has  designated  that  space  for 
such  identifiers. 

EPA  received  many  comments, 
including  six  from  States,  requesting 
that  the  Agency  provide  for  updating  of 
information  whenever  significant 
changes  occur  at  the  site.  These  changes 
could  include  the  installation  or 
replacement  of  tanks  or  piping, 
permanent  removal  of  a  tank  from 
operation,  and  changes  in  the  chemical 
substance(s)  being  stored.  Several 
commenters  stated  the  notification  form 
would  be  a  much  more  elective 
management  and  enforcement  tool  if  the 
owner  were  required  to  update  a  tank's 
status  as  it  changes. 

Other  commenters  believed  that  tank 
notifications  should  be  made  on  a  one- 
time-only basis  because  a  continual 
notification  system  could  be  resource 
intensive  and  yield  little  additional 
useful  information. 

EPA  recognizes  that  the  accuracy  of 
the  underground  storage  tank  data 
compiled  from  the  notifications 
submitted  under  Section  9002  will  not 
remain  current  unless  uf>dated  to 
incorporate  future  changes,  but  believes 
that  Section  9002  does  not  provide  EPA 
authority  to  require  owners  to  update 
their  notices  in  the  future.  To 
compensate  for  this  limitation,  however. 
EPA  provided  a  place  on  the  form  to 
indicate  whether  the  notification  is  an 
initial  or  an  amended  report,  so  that 
States  that  may  opt  to  require  updates  of 
the  information  received  in  the  original 
notification  can  do  so  using  EPA's  form. 
The  addition  of  this  block  imposes  no 
additional  Federal  information 
requirements  on  the  tank  owner. 

D.  Other  Comments 

The  Agency  also  received  a  number  of 
comments  concerning  the  following 
subjects:  (1)  Jurisdiction  for  the  Subtitle 
I  program  on  Indian  lands:  and  (2)  EPA's 
role  in  communicating  the  notification 
requirements  to  the  regulated 
community. 

Several  commenters  requested 
clarification  as  to  how  EPA  would 
handle  notification  of  tanks  located  on 
Indian  lands  The  Agency  believes  that 


Subtitle  I  does  not  provide  States  the 
authority  to  assert  jurisdiction  over 
underground  storage  tanks  on  Indian 
reservations  or  other  lands  held  in  trust 
for  Indian  peoples.  Some  States  may 
have  such  authority  by  treaty  or  an  act 
of  Congress  other  than  Subtitle  I. 
Nevertheless.  Section  9002  imposes  a 
Federal  requirement  on  all  underground 
storage  tank  owners  to  provide 
notification  to  the  State  or  local 
agencies  designated  under  Section 
9002(b).  This  is  an  obligation  under 
Federal  law.  not  State  law.  and  applies 
to  Indians  in  the  same  way  it  applies  to 
any  other  "person"  who  is  an  owner  of 
an  underground  storage  tank. 
Accordirigly.  Indian  tank  owners  must 
provide  notification  to  the  appropriate 
agencies  listed  in  Appendix  II.  In  States 
that  do  not  have  jurisdiction  to  assert 
State  laws  over  Indian  tribes  or 
individual  Indians,  however.  Indians 
cannot  be  required  by  such  States  to  use 
State  forms.  In  such  States,  Indians  will 
be  deemed  to  have  complied  with 
Section  9002  if  they  use  the  Federal 
form,  but  such  form  must  be  sent  to  the 
appropriate  State  or  local  agencies 
listed  in  Appendix  II.  The  notification 
form  has  been  amended  to  include  a  box 
that  should  be  checked  if  a  tank  is 
located  on  Indian  reservations  or  other 
trust  lands. 

Other  commenters  requested 
clarification  of  EPA's  role  in  the 
implementation  of  State  notification 
programs.  Two  State  commenters 
recommended  that  EPA  conduct  a 
national  or  regional  advertising 
campaign  to  inform  tank  owners  of  their 
requirements  to  notify.  One  of  these 
States  also  said  that  EPA  should  assist 
States  with  regional  mailings  of  general 
underground  storage  tank  information  to 
all  permit  holders. 

EPA  plans  to  provide  a  notification 
handbook  to  the  States  to  aid  in 
implementing  and  informing  tank 
owners  of  their  notification  programs. 

IV.  The  Fuial  Notificatioo  Form 

As  was  stated  earher  in  this 
preamble.  Section  9002  was  included  in 
Subtitle  I  to  provide  States  with  some 
basic  information  about  underground 
storage  tanks  within  their  jurisdictions. 
This  information  could  be  used  to 
establish  State  programs  aimed  at 
preventing,  detecting,  and  correcting 
leaks  from  these  tanks.  Owners  are 
encouraged  by  EPA  to  maintain  records 
of  the  data  they  submit  to  the 
designated  State  agencies. 

EPA  attempted  to  produce  a 
notification  form  that  is  easy  to 
complete  and  that  fulfills  the 
requirements  of  Section  9002.  The 
format  is  designed  to  simplify  the 


completion  of  the  form  (i.e..  in  most 
cases,  answers  may  be  provided  by 
checking  a  box).  The  Agency  has  thus 
attempted  to  minimize  the  burden  upon 
all  tank  owners,  the  majority  of  whom 
own  small  businesses. 

A.  Information  Included  in  the  Form 

Appendix  I  sets  forth  the  form  to  be 
used  by  owners  of  underground  storage 
tanks.  The  following  paragraphs  provide 
details  concerning  the  information 
requirements  of  this  form. 

The  owner  of  an  underground  storage 
tank  must  give  his  name,  address,  and 
phone  number.  The  owner  must  also 
provide  information  concerning  a 
contact  person:  i.e..  an  individual  who  is 
responsible  to  him  for  monitoring  the 
day-to-day  operation  of  the  tank.  This 
information  should  include  such  persons 
name,  title,  address,  and  phone  number. 
In  addition,  the  owner  is  required  to 
provide  information  on  the  k>cation  of 
his  tank  and  the  status  of  the  tank, 
(whether  it  is  currently  in  use. 
temporarily  out  of  use.  or  permanently 
out  of  use). 

For  underground  storage  tanks  in  use 
or  that  are  brought  into  use  after  May  8, 
1986.  EPA  requires  owners  to  estimate 
the  age  of  the  tank  and  to  indicate  its 
capacity  in  gallons.  With  respect  to  the 
type  of  tank,  EPA  has  characterized  type 
to  mean  materials  of  construction  and 
internal  and  external  corrosion 
protection,  if  any.  The  owner  is  required 
to  indicate  whether  the  tank  is 
constructed  of  steel,  fiberglass 
reinforced  plastic,  or  concrete.  If  the 
tank  is  not  constructed  of  these 
materials,  the  owner  is  asked  to  specify 
the  material.  Listed  in  the  form  are 
several  types  of  corrosion  protection 
systems.  "The  owner  must  specify  the 
kind  of  internal  and  external  protection 
system  with  which  the  tank  is  equipped. 
The  owner  is  also  required  to  provide 
information  on  piping. 

Concerning  the  use  of  the  tank,  the 
owner  must  identify  which  of  two 
categories  of  substances  the  tank 
contains:  CERCLA  hazardous 
substances  or  petroleum.  If  the  tank  is 
storing  a  hazardous  substance,  the 
owner  must  provide  the  name  of  the 
CERCLA  chemical  or  the  Chemical 
Abstracts  Service  (CAS)  registry 
number.  When  a  mixture  of  several 
hazardous  substances  is  stored  in  one 
tank,  the  owner  must  specify  the  name 
of  the  substance  of  greatest  quantity.  If 
the  tank  is  used  to  store  different 
hazardous  substances  at  different  times, 
the  owner  must  specify  the  name  of  the 
substance  typically  stored  or  stored  in 
greatest  quantity  during  the  year 
immediately  preceding  the  submission 
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of  the  notice.  If  a  tank  is  storing 
petroleum,  the  owner  is  required  to 
indicate  the  type  of  petroleum  that  is 
stored. 

For  underground  storage  t3nks  taken 
out  of  use  permanently  after  January  1, 
1974  (but  still  in  the  ground),  the  owner 
is  required  to  provide  the  same 
information  as  discussed  above.  In 
addition,  the  owner  must  estimate  the 
date  of  last  use  and  the  quantity  of 
substance  remaining  in  the  tank.  The 
owner  must  also  indicate  whether  the 
tank  was  flUed  with  inert  material,  such 
as  sand  or  concrete.  If  the  tank  is  taken 
out  of  the  ground  prior  to  May  8. 1986, 
notification  is  not  required. 

B.  Copies  of  the  Form 

EPA  is  providing  States  with  a 
camera-ready  copy  of  the  notification 
form.  Owners  of  underground  storage 
tanks  should  contact  the  appropriate 
designated  State  agency  that  is 
implementing  the  notification  program 
to  determine  if  the  State  has  copies  of 
the  form  or  is  using  its  own  State  form. 
(Appendix  II  provides  a  list  of  the 
designated  State  agencies.) 

V.  Confidentiality  Provisions 

EPA  received  several  comments 
concerning  the  confidentiality 
provisions  that  were  discussed  in  the 
preamble  to  the  proposed  regulation. 
Commenters  were  concerned  that 
confidentiality  may  not  be  adequately 
protected  in  States  that  do  not 
effectively  implement  the  underground 
storage  tank  regulations.  Several 
commenters  recommended  that  EPA 
strengthen  the  confidentialty  provisions 
to  provide  assurance  to  the  regulated 
community  that  legitimate  proprietary 
information  will  be  adequately 
safeguarded. 

Because  the  information  reported  in 
the  notification  forms  will  be  sent  to  a 
designated  State  or  local  agency,  not  to 
EPA,  the  information  will  not  be  subject 
to  Federal  public  disclosure  laws.  The 
Agency  cannot,  of  course,  interfere  with 
State  confidentiality  provisions.  Owners 
of  underground  storage  tanks  who  seek 
protection  from  disclosure  should, 
therefore,  contact  the  appropriate  State 
office  for  information  on  applicable 
confidentiality  provisions. 

National  Costs  for  the  Notification 
Requirements 

EPA  received  a  number  of  comments 
on  the  Agency's  estimated  costs  to  tank 
owners  to  meet  the  notification 
requirements. 

Some  commenters  disagreed  with  the 
Agency's  assumption  that  an  average 
facility  was  comprised  of  three  tanks. 
One  representative  of  the  chemical 


industry  stated  that  a  more  typical 
facility  would  have  ten  to  several 
hundred  tanks;  another  commenter 
estimated  that  a  utility  company  may 
have  as  many  as  600  tanks  at  one 
facility.  Commenters  argued  that 
because  the  Agency  has  underestimated 
the  number  of  tanks  at  a  facility,  it  has 
significantiy  understated  the  costs  of  the 
notification  requirements.  One 
commenter  stated  that  as  a  result  of 
underestimating  the  number  of  tanks  at 
large  facilities,  the  costs  to  a  large 
facility  could  be  underestimated  by  a 
factor  of  ten  to  twenty.  Should  this  be 
the  case,  the  commenter  argued  that  the 
regulations  would  be  classified  as  a 
major  rule. 

Although  the  Agency  agrees  that  some 
facilities  do  have  more  than  three  tanks 
per  facility  (e.g.,  large  chemical 
companies),  the  majority  of  facilities 
with  tanks  used  for  petroleum  (e.g..  gas 
stations)  and  specialty  chemical 
products  are  unlikely  to  have  more  than 
three  tanks.  The  Agency  believes  that  a 
typical  facility  has  three  tanks.  EPA 
recognizes,  of  course,  that  for  facilities 
with  a  significantly  larger  number  of 
tanks,  the  costs  could  be 
underestimated;  the  number  of  these 
facilities  is  not  great,  however,  and. 
therefore,  the  total  national  costs  of  the 
regulation  will  not  increase  significantiy. 
In  addition,  large  facilities  that  have 
computer  capabiUties  for  monitoring  the 
contents  of  their  tanks  may  be  able, 
through  negotiations  with  States,  to 
substitute  computer  printouts  for  the 
EPA  or  State  notification  forms.  This 
will  reduce  the  cost  to  these  facilities 
both  in  data  retrieval  and  in  notification 
costs. 

A  number  of  commenters  stated  that 
the  Agency  underestimated  the  average 
time  required  per  facility  to  complete  the 
notification  from.  Because  tanks  may  be 
used  for  mixtures  of  products  or  for 
more  than  one  product  over  a  year, 
identifying  all  the  products  included  in 
the  tank  would  take  more  than  30 
minutes  per  facility.  Commenters  stated 
that  for  facilities  with  tanks  taken  out  of 
service  since  1974,  it  would  take  much 
longer  than  30  minutes  to  obtain  the 
necessary  information,  especially  for 
facilities  that  have  been  sold.  If  the 
Agency  required  detailed  information  on 
the  internal  lining  of  the  tank  and 
external  corrosion  protection 
(information  similar  to  that  required  on 
the  California  notification  form),  it  could 
take  significantly  longer  than  30  minutes 
to  complete  the  from.  Commenters' 
estimates  of  the  time  required  ranged 
from  30  minutes  to  2  hours  per  tank  and 
form  several  hours  to  8  hours  per 
facility.  - 


In  response  to  these  comments,  the 
Agency  points  out  that  the  final 
notification  form,  as  modified  in 
response  to  comments,  should  take  less 
time  to  fill  out  than  the  forms  previously 
proposed.  First,  the  Agency  is  specifying 
that  the  notification  form  include  only 
information  on  the  most  predominant 
chemical  constituent  stored  in  the  tank 
over  the  past  year.  For  tanks  containing 
mixtures,  the  form  now  includes  a  box 
indicating  that  the  tank  contains  a 
mixture  of  regulated  substances. 
Owners,  will  not,  therefore,  be  required 
to  identify  all  the  different  constituents 
in  the  tank.  Second,  EPA  is  not  requiring 
extensive  information  on  the  internal 
and  external  characteristics  of  the  tank 
that  could  increase  the  amount  of  time 
required  to  complete  the  form. 

EPA  is  requiring  owners  of  tanks 
taken  out  of  service  to  provide  the 
information  requested  on  the  form  only 
"to  the  extent  known."  Thus,  these 
owners  need  not  contact  all  previous 
owners  to  obtain  the  notification 
information.  This  is  consistent  with  the 
assumptions  EPA  used  to  estimate  the 
time  required  to  complete  the  form  and 
that  the  Agency  presented  in  the 
proposed  rule. 

llie  Agency  has  assumed  that  an 
owner  of  a  facility  that  has  three  tanks 
will  require  30  minutes  to  complete  the 
notification  form.  This  includes  the  time 
necessary  to  read  the  instructions, 
delegate  responsibility  for  completing 
the  form,  retrieve  information,  complete 
the  form,  submit  it  for  management 
review,  and  to  do  the  necessary  clerical 
work.  It  should  be  possible  for  an  owner 
of  a  large  facility  to  supply  the 
information  in  about  eight  hours, 
especially  if  the  facility  has  computer 
capabilities  for  data  retrieval. 

The  Agency  also  received  comments 
challenging  EPA's  estimated  hourly 
salary  rate.  The  commenters  argued  that 
a  person  with  considerable  expertise 
would  be  needed  to  complete  the 
notification  form,  especially  if  detailed 
information  on  the  tank's  liner  and 
external  materials  were  required.  The 
Agency  disagrees  with  this  comment 
because  detailed  technical  information 
is  not  requested  on  the  form.  Only 
information  that  is  readily  available  is 
expected.  Thus,  the  Agency  continues  to 
maintain  that  the  average  estimate  of 
$15  per  hour  is  a  reasonable  estimate. 

Finally,  one  commenter  challenged  the 
Agency's  assumption  that  notification 
costs  for  product  distributors  would 
range  from  $50  to  $100.  This  commenter 
argued  that  it  would  be  significantly 
more  expensive  to  account  for  the  costs 
of  collecting  State  forms,  printing,  and 
driver  training,  especially  if  a  distributor 
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has  clients  in  many  difierent  States  with 
different  State  forms. 

The  preamble  to  the  proposed  rule 
stated  that  a  depositor  must  "reasonably 
notify"  the  tank  owner  or  operator  of  his 
notification  obligations.  Apftroaches 
that  the  Agency  considers  appropriate 
for  notifying  the  tank  owner  or  operator 
include  providing  the  tank  owner  with  a 
copy  of  the  notificatian  form  (or  the 
required  State  form)  or  printing  the 
notincation  requirements  on  the 
shipping  papers  that  accompany  the 
shipment  or  on  the  invoice  itself  or 
writing  a  one-time  letter  to  the  owners. 

The  Agency  estimated  the  notification 
costs  of  $50  for  depositors  and  tank 
sellers.  This  assumes  that  the  tank 
owner  will  need  about  two  hours  of 
managerial  and  clerical  time  to  comply 
with  the  notification  requirements.  This 
translates  into  a  combined  hourly  rate  of 
$25.  including  benefits  and  overhead. 
This  cost  is  for  preparing  a  cover  letter 
and  obtaining  notification  forms,  or  for 
preparing  a  standard  notice  that  would 
be  distributed  at  the  time  of 
transactions.  The  $100  estimate  includes 
a  follow-up  letter  after  the  initial 
notification. 

In  developing  the  costs  for  depositors, 
the  Agency  assumed  that  the  distributor 
would  choose  the  least-cost  option. 
Therefore,  a  large  distributor  with 
clients  in  many  different  States  would 
most  Kkeiy  choose  to  include  the 
notification  requirements  on  the 
shipping  papers  or  invoices  rather  than 
collect  and  distribute  notification  forms 
for  each  of  the  appKcahle  States.  Thus, 
the  costs  to  the  distributor  would 
involve  only  the  costs  of  printing  the 
notice  on  the  invoice. 

Although  EPA  continues  to  consider 
its  per  facility  notification  cost  to  be 
reasonable  estimates,  EPA  has  revised 
the  population  estimate  in  light  of  new 
information.  The  Agency  has 
undertaken  more  thorough  research  of 
the  fadtities  subject  to  the  Subtitle  I 
requirements  in  support  of  the  technical 
standards  that  the  Agency  will  be 
proposing.  This  research  indicates  that 
there  is  a  maximum  of  500,000  facilities 
that  have  petroleum  tanks.  The  Agency 
expects  chemical  product  tank  facilities 
to  compose  no  more  than  20  percent  of 
the  total  underground  storage  tank 
facility  population.  Therefore,  the 
Agency  is  revising  the  underground 
storage  tank  popt^ation  estimate  from 
1.2  million  facilities  to  about  600.000 
facilities.  The  Agency  still  assumes  that 
90  percent  of  these  facilities  have  three 
tanks  apiece.  The  remaining  10  percent 
are -large  facilities  with  10  tanks  apiece. 

EPA  has  concluded  that  the 
notification  requirements  do  not  hnpose 
a  significant  economic  burden  on 


members  of  the  affected  pop«latian. 
(See  Sections  VU  and  IX  for  additional 
information  on  the  economic  impact  at 
this  rule.) 

VII.  Compfianca  With  Execirtivo  Order 
12291 

Executive  Order  12291  (4»FR  13193. 
February  9. 1981]  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  "maior"  and.  if 
so.  that  a  Regulatory  Impact  Analysis  be 
conducted.  A  major  rule  is  defined  as  a 
regulation  that  is  likely  to  result  in: 

(1)  An  annual  effect  of  the  economy  of 
$100  nilUian  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  and  local  Govenunent 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Since  today's  rulemaking  does  not 
result  in  any  of  the  above  effects,  it  does 
not  meet  the  definition  of  a  major 
regulation.  Accordingly,  the  Agency  is 
not  conducting  a  Regulatory  Impact 
Analysis. 

This  rulemaking  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMBJ  for  review^  as  required  by 
Executive  Order  12291. 

VIU.  Paperwork  ReducHoo  Act 

,    Pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1960,  the 
reporting  and  recordkeeping  provisions 
of  today's  final  rule  have  been  approved 
by  OMB  and  the  approval  number  is 
2050-0049.  to  comments  by  OMB  and  the 
public  regarding  the  reporting  and 
recordkeeping  provisions  of  the  rule. 

IX.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  Federal  agencies  prepare 
regulatory  flexibility  analyses  assessing 
the  impacts  of  proposed  rules  on  entities 
such  as  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  Such  an  analysis  is  not 
required,  however,  when  the  head  of  an 
agency  certifies  that  a  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

EPA  considers  the  information 
required  by  these  rules  to  be  the 
minimum  necessary  to  administer  the 
notification  program  effectively.  Since 
most  of  the  requested  information  is 
readily  accessible,  little  time  should  be 
needed  to  prepare  the  notification 
response.  Any  additional  economic 
impact  on  the  public  resulting  from 


implementatioB  of  tins  regulation  is 
expected  to  be  negUgiUe  since 
notification  is  reqoirad  only  once,  and  is 
primarily  an  administrative  procedure. 
AccordinglEjr.  I  certify  that  these 
proposed  roles,  if  pronralgated.  would 
not  have  a  si^ufioant  impact  on  a 
substantial  namber  of  small  enlfties. 

X.  List  of  Subjocte  in  4a  CFR  Part  2M 

Administrative  practice  and 
procedure.  Underground  storage  tanlts, 
Hazardous  materials.  Hazanknis  waste. 
Water  poBution  control.  Confidential 
business  information. 

Dated:  November  S,  1985. 
Lee  M.  Thomas. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Title  40  of  the  Code  of  PederaK 
Regulations,  Part  280  is  amended  as 
follows: 

PART  2«0— imOEROROUND 
STORAGE  TANK  REGULATIONS 

(1)  The  authority  cite  for  Part  280 
continues  to  read  as  follows: 

Authority:  42  U.S.C  §S  6991. 6002,  and 
6996. 

(2)  Section  28ai  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order 

§  280. 1    Definitions  and  ExempUons. 
"Operator"  means  any  person  in 

control  of,  or  having  responsibility  for. 
the  daily  operation  of  the  underground 
storage  tank. 

"Owner"  means  (a)  in  the  case  of  an 
underground  storage  tank  in  use  on 
November  8. 1984,  or  brought  into  use 
after  that  date,  any  person  who  owns  an 
underground  storage  tank  used  for  the 
storage,  use,  or  dispensing  of  regulated 
substances,  and  (b)  in  the  case  of  any 
underground  storage  tank  in  use  before 
November  8. 1984,  but  no  longer  in  use 
on  that  date,  any  person  who  owned 
such  tank  immediately  before 
discontinuation  of  its  use.  ' 


(3)  Section  28a3  is  added  to  read  as 

follows: 

§  280.3    Notification  requirements. 

(a)  On  or  before  May  8. 1986,  each 
owner  of  an  underground  storage  tank 
currently  in  use  must  submit,  in  the  form 
prescribed  in  Appendix  I  of  this  section, 
a  notice  of  the  existence  of  such  tank  to 
the  State  or  local  agency  or  department 
designated  in  Appendix  II  of  this  section 
to  receive  such  notice. 

(b)  On  or  before  May  8, 1986.  each 
owner  of  an  underground  storage  tank 
taken  out  of  operation  after  January  1, 
1974  (unless  the  owner  knows  that  such 
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tank  has  been  removed  from  the  ground) 
must  submit,  in  the  form  prescribed  in 
Appendix  1  of  this  section,  a  notice  of 
the  existence  of  such  tank  to  the  State  or 
local  agency  or  department  designated 
in  Appendix  II  of  this  section  to  receive 
such  notice. 

(c)  Any  owner  who  brings  an 
und^ground  storage  tank  into  use  after 
May  8. 1988,  must,  within  30  days  of 
bringing  such  tank  into  use,  submit,  in 
the  form  prescribed  in  Appendix  I  of  this 
section,  a  notice  of  the  existence  of  such 
tank  to  the  State  or  local  agency  or 
department  designated  in  Appendix  II  of 
this  section  to  receive  such  notice. 

(d)  In  States  where  State  law, 
regulations,  or  procedures  require 
owners  to  use  forms  that  differ  from 
those  set  forth  in  Appendix  I  of  this 
section  to  fulfill  the  requirements  of  this 
section,  the  State  forms  may  be 
submitted  in  lieu  of  the  forms  set  forth  in 
Appendix  I  of  this  section.  If  a  State 


requires  that  its  form  be  used  in  lieu  of 
the  form  presented  in  this  regulation, 
such  form  must  meet  the  requirements  of 
Section  9002. 

(e)  Owners  required  to  submit  notices 
under  paragraphs  (a)  through  (c)  of  this 
section  must  provide  notices  to  the 
appropriate  agencies  or  departments 
identified  in  Appendix  II  of  this  section 
for  each  tank  they  own.  Owners  may 
provide  notice  for  several  tanks  using 
one  notification  form,  but  owners  who 
own  tanks  located  at  more  than  one 
place  of  operation  must  file  a  separate 
notification  form  for  each  separate  place 
of  operation. 

(f)  Notices  required  to  be  submitted 
under  paragraphs  (a)  through  (c)  of  this 
section  must  provide  all  of  the 
information  indicated  on  the  prescribed 
form  (or  appropriate  State  form)  for  each 
tank  for  which  notice  must  be  given. 

(g)  Beginning  on  December  9, 1985 
through  May  9, 1987  any  person  who 


deposits  regulated  substances  in  an 
underground  storage  tank  must  make 
reasonable  efforts  to  notify  the  owner  or 
operator  of  such  tank  of  the  owner's 
obligations  under  paragraphs  (a)  through 
(c]  of  this  section. 

(h)  Beginning  30  days  after  the 
Administrator  issues  new  tank 
performance  standards  pursuant  to 
RCRA  section  9003(e),  any  person  who 
sells  a  tank  intended  to  be  used  as  an 
underground  storage  tank  must  notify 
the  purchaser  of  such  tank  of  the 
owner's  notification  obligations  under 
paragraphs  (a)  through  (c)  of  this 
section. 

(i)  Paragraphs  (a)  through  (c)  of  this 
section  do  not  apply  to  tanks  for  which 
notice  was  given  pursuant  to  section 
103(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act  of  1980. 

BIUJNO  COOE  M60-S0-M 
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APPENDIX   I   to   §280.3 


^4otiflca♦io^  ^cr  Underground  Storage  Tanks 


1.0  Number 


STATE  USE  ONUr 


Date  Received 


GENERAL  iNFOflM>iTiON 


'  ice  Ahmh)M«74;  that  an  ia  *t  pMnid  a>  gt 
M»yI.m>.er#f»»tiii«#«iKiiii«»»M>}l;.Wt.Tlielrfu»— IfawwqwitTit 
B  nqmnt*t  S«tMa«M2«(llH  Ilea— ti  Cammn»tiamami  Ritootrf  Act.(KllA), 

The  priinar>  purpose  of  this  mHificalioa  priiftrani  U  lo  loaMe  aai  evaluate  uodcr- 
grtwnd  MriL*  llM  !<«oic  or  llavT  5Ua(cd  pamtnim  or  ha/arduin  MibManco.  It  is 
expected  ihai  the  inlomulion  >ou  pf oxide  «uU  be  hmai  on  rcasonaM)  avaibhlc 
actMdv.  HI.  in  ihe  ab*encc  ol  such  records,  your  lirHmledge.  bclieL ar  ■araikctio*. 

Win  Mm  Notfiy?  Section  4002  of  RCRA.  as  ametidcd.  itniaircs  ihai.  uakx. 
excmined.  <iwiKr>o<  ufidcrgRMind  lanks  itnK  nIur  fcgulalcd  vuhslanco  mtisl  notif) 
dcM^iuied  Slate  or  Uxal  ajRiKicN  ol  Ihe  c\i\icncc  of  iheir  tanks  Owner  aicanii 

(a)  in  the  arse  o»  an  uraS^rmind  storajs  lank  m  u>e  on  Novnater  K.  WM»  of 
brought  into  uK  alter  that  dale,  an)  pcrMwi  who  ammt  an  underground  sUMagc  unk 
usedftH  the  slon^'.  ase.  or  dispens4ny  ot  regulated  subuanctv  and 

(hi  in  Ihe  case  of  an>  underground  stora{r  Bnk  in  use  beloFc  Netcraker  t.  NM. 
inu  no  kmirr  itnta:  oa  that  dale,  an)  peiMin  who  owned  such  lank  immcdiaicly  before 
thcdisconiinualion  ol  its  use 

What  Tafliu  Are  Inciudedf  Underground  storage  lank  is  defined  as  a«y  anc  or 
combinaium  of  tanks  ihai  ( ■ )  •«  >i!>«l  lo  contain  an  accumulation  ol  'regulated  suh- 
stanccv~and  (2)  whose  volume  (including  connected  underground  piping)  is  Wi  or 
more  heiKath  the  ground  Some  examples  are  underground  tanks  storing  I.  gasoline, 
used  oil.  or  dioel  fuel,  and  2.  industrial  solvent.v  pesticides.  herbKides  or  fumigams. 

What  ThIls  Are  Exdodcri?  Tanks  remoxTd  from  Ihe  ground  are  not  subject  to 
notilicaiion  Other  lankscxcluded  from  notificatiunare: 

i.  farm  or  resideniial  lanks  ul  1 .  100  gallons  or  levscapacrty  used  for  storing  motor  fuel 
for  noncommercial  purposes. 

2.  lanks  used  lor  storing  heating  oil  for  consumplixe  use  on  the  premises  where  stored: 
J.  ^«ptlc  unks; 


4.  pipilinr  baliaes  (incltaJing  gathering  hnol  tcgulaterf  aadcf  tie  Natural  Has 

Pipeline  Safety  Act  ol  I46M.  or  ihe  Hamrdous  liquid  Pipeline  Sak-t)  Act  ul  1979.  or 

w^ich  IS  an  minisiatr  pipchtK-  lacility  rcgufaied  ufider  Slate  bw«: 

Si.  SHffece  im^oHadinentv  pus.  pomk>.or  lagoonv 

i,  sumn  water  or  wauc  wstler  cutkction  sysieok; 

7.  now  -Ibroogh  process  unks; 

t.  Ii^ttid  iraf»  or  as.«ocialed  gathering  It  ncsdiacctl))  tckKd  to  oil  or  pi^pnidustiiMi  and 

gathering  apcraiuMis, 

tk.  storage  tanks  situated  in  an  underground  area  (such  as  a  basement,  cedar. 

minrwiHking.  drift.  sImIi.  or  tuniwllil  the  sii>rD(ylMik  MsM«aledu|miiaralNMrtlic 

surtace  ol  the  floor 


Wkal  Satalancaa  Aat  C«>vcfcd?  I  he  iMXilcaiMin  ictaiirvmeniv  a(>pty  lo  under- 
ground storage  lanks  that  contain  regulated  sobslaoccv  I  his  includes  any  substance 
defiiKd  as  hazardous  in  section  101  (Mf  ol  the  fomprchensivr  Fn\m>nmenial 
He  |ian  e.Comycrejiionand  I  labaliiy  Actol  MOK'ERt't.Ai.witlill)cc)«a.'ptioiHil 
those  siilwlancrs  regulated  as  hazardous  uasic  uodei  Subuik  I'  ul  RCRA.  Il  also 
includes  pelrok-um.  eg.,  crudi-  oil  oi  an\  IrddKin  (hereof  which  is  liquid  at  standard 
mndimiifc  of  tetnpeature  and  ptr^Aure  HO  Argiecs  l-ahrcnlteit  and  M.7  pounds  per 
M)aaic  inch  alaHiltiiek 

Whcfc  To  Notify?  C'omplelcd  natirmlion  fomts  siMHiM  be  sent  to  the  address 
gi\m  at  the  top  of  this  page. 

WheaToNodfjr?  I. Owners  of  underground  storage  lanksin  use  orthal  haveheen 
taken  out  of  operation  aflcr  January  I.  IV74.  but  still  in  Ihe  ground,  must  nolily  by 
Ma)  8.  I9M  2.  Owners  who  bring  underground  storage  lanks  into  use  alter  Ma)  K. 
I4K6.  must  nolily  within  .V)days  of  bringing  the  tanks  inio  use. 

PmaMcs:  Any  owner  wko  knotrincly  Utt  to  nolify  or  wboiils  fahc  informalioa 
wMecl  to  a  cMI  penally  not  to  exceed  SWJM  for  each  tank  for  iHwcli 
loa  it  ml  |i«c«  or  for  arWch  falK  MoiMalion  k  wbmined. 


INSTRUCTIONS 


Please  type  or  print  in  ink  all  items  except  "Signature**  in  Section  V.  Thisfonn  must  by  completed  for 
each  localioa  containing  underground  storage  tanlu.  If  more  than  S  unks  are  owned  al  this  location, 
photocopy  the  rexei^e  skIc.  and  staple  continuation  sheets  to  this  form. 


Indicate  number  of 
continuation  sheets 
attached 


.OWNERSHIPOFTANK(S) 


Owner  ^4afne  (Corporation,  individual.  Public  Agency,  or  Ott>er  Entity) 


Street  Address 


County 


City 


State 


ZIP  Code 


Area  Code  Phone  Nunr>t>er 


TypeofOwner  (Mm*  ad  that  apply  a  ) 

n  Current  Q  State  or  Local  Gov't 


D  Former 


□  Federal  Gov't 
(GSA  facility  1.0.  no. 


Private  or 
Corporate 
Ownership 
uncertain 


II.  LOCATION  OF  TANK(S) 


(If  same  as  Section  1.  marV  box  here  Q ) 
Facility  Name  or  Company  Site  Identifier,  as  applicable 

Street  Address  or  State  Road,  as  applicable 
County 


City  (nearest) 


State 


ZIP  Code 


Indicate 
number  of 
tanks  at  this 
location 


Mark  box  here  If  tank(s) 
are  located  on  land  within      r-i 
an  Indian  reservation  or         U 
on  other  Indian  trust  lands 


Name  (If  same  as  Section  I.  mark  box  here  Q  ) 


III.  CONTACT  PERSON  AT  TANK  LOCATION 


Job  Title 


IV.  TYPE  OF  NOTIFICATION 


Area  Code 


Phone  Numt)er 


Mark  box  here  only  If  this  is  an  amended  or  subsequent  notification  for  this  location. 


V.  CERTIFICATION  (Read  and  ilgn  alter  completing  Section  VI.) 


I  certify  under  perialty  of  taw  that  I  have  personally  examined  and  am  familiar  with  the  information  submitted  in  this  and  all  attached 
documents,  and  ttut  based'on  my  inquiry  of  those  individuals  immediately  responsible  for  obtaining  the  information,  I  believe  that  the 
submitted  information  Is  true,  accurate,  and  complete. 
I 


Name  ar>d  official  title  of  owrter  or  owner's  authorized  representative 


Signature 


Date  Signed 


CONTINUE  ON  REVERSE  SIDE 


ERA  Form  7530-1  (ll-«5) 
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VI  DESCRIPTION  OF  UNDERGROUND  STORAGE  TANKS  i Complete  tor  each  tank  at  this  location  )                                                    1 

Tank  Identification  No.  (•.g..  ABC-123),  or 
ArtKtrarily  AsaignMl  Swiuentiai  Number  (e.g.,  1.24-4 

ItoikNo. 

Tank  No. 

-bnkNa 

Tank  No. 

Tank  No. 

'■?iSI;?22r«»/.«)                       Currently  in  use 
(Mark  BUthat  apply  m)             Temporarily  Out  of  Use 

D 
D 

1        1 

1        1 

1        1 
1        1 
1        1 

1 — 

1        1 

1        1 
I        1 
1        1 

1        1 

1        1 

^    1        1 

1        1 

Permanentfy  Out  of  Use 
Brought  into  Use  after  5/8/86 

1       1 

1        1 

1        1 

1       1 

C 

1 

Z  Estimated  Age  (Years) 

3.  Estimated  Total  Capacity  (Gallons) 

4.  Material  of  Construction                                    c.    , 

3 
H 

1        1 
I        1 
1        i 

L 
C 
C 

c 

1 

— 1 

1 

1        i 
1        1 

1 

1 
1 
1 

C 

1 
1 
1 

1 

Fiberglass  Reinforced  Plastic 
Unknown 

Other,  Please  Specify 

r 

1 
1 

i        1 

1 

S.  Internal  Protection                      ^  »l.  ^    r.    .    ^ 
(Marii»lnhMi»onlvmi                 Cathodic  Protection 

1 

1        i 
1        1 
1        1 

r     1 

1     1 

L 

c 
c 
c 

_J 

— 1 

1 

1 

1  " 

L_ 

1 

I. 

J 
D 

n 

H 

Interior  Lining  (e.g..  epoxy  resins) 

None 
Unknown 

Other,  Please  Specify 

1     1 
1     1 

1     1 

1     1 

1     I 

*"fil!!?^.^!*^'^'    .                 Cattiodic  Protection 
(Mark  an  that  apply  m)            ^^^  ^^^  ^^^^^ 

1      1 
1      1 
1      1 
t      1 
t      1 

1     I 
1     1 

1 

1 

[ 

1 
( 
1 
I 

J 
n 

IT 
H 
D 

c 

c 
c 

Fikterglass  Reinforced  Plastic  Coated 

None 
Unknown 

Other,  Please  Specify 

1 
1 

c 
c 

1 
1 
1 

c 

m 

7  Ptnfaifl 

c 
c 
c 
c 

c 
c 
c 

c 

1 

(Ml 

Jj  «-.  .       ..     .                               BareSleei 

^^'     '                       Galvanized  Steel 

Fiberglass  Reinforced  Plastic 

Cathodically  Protected 

Unknown 

Other,  Please  Specify 

i      1 
1      1 
1      1 
1      1 
1  .  1 

1 
1 

1 

1 

1 

1 

1 
1 
1 
1 

1 
1 
1 
\ 
1 

J 
H 

D 
D 

L 

c 
c 
c 
c 

• 

1 

8.  Substance  Cunentty  or  Last  Stored              ,  Empty 

c 
c 

1 

1      i 

1 

1 

r 

J 

L 

C 
C 
C 
C 

1 

(Ml 

Pla 

«r«aiesiuuaninyDy  volume                     b«».«i«.-. 

.    „  ^  .       .      ,                            D.  Keiroieum 

ukanthaxappiy^)                                     ^^ 

Kerosene 

Gasoline  (including  alcohol  blends) 

UsedOit 

Other,  Please  Specify 

c.  Hazardous  Substance 

ise  Indicate  Name  of  Principal  CERCLA  Substance 

OR 

Chemical  Abstract  Service  (CAS)  No. 
iark  box  B  if  tank  stores  a  mixture  of  substances 

1      ! 
1      1 
1      1 
1      1 

1 

1 

1 

1     1 

1 

1 
1 

1 

1     I. 
1     1 

1 

1 

1     1 

c 

m 

c 

1 

f      1 

c 

zn 

1     1 

1     1 

1       1 

c 

c 

1      1 
1      1 

1 

1 

1 

J 

L 

1 
1 

d.  Unlcnown 

1     1 

i: 

1 

9.  Additional  Information  (for  Xanks  permanently 
talcen  out  of  service) 

a.  Estimated  date  last  used  (mo/yr) 
b.  Estimated  quantity  of  substance  remaining  (gal.) 

/ 

1 

/ 

1 

/ 

c.  Mark  t>ox  Q  if  tank  was  filled  with  inert  material 

i: 

c 

(e.g.,  sand,  concrete) 

1       1 

1 

1 

1     1 

•I       1 

F.PA  Form  7530-1  (11-85)  Reverse 
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Us!  of  Agencies  Designated  to  Receive  Notifications 


Atabwiw  (EM  Form) 

Alabama  Department  of  Environmental  Mgmt. 
Ground  Water  Section/Water  Oiviston 
1751  f=e<Jefal  Drive 
Montgomery,  Alabama  36130 


I  (EPA  Form) 

Department  o(  Envifor>mental  Conservation 

RcKJChO 

Juneau.  Alaska  99811 

907/465-2653 

American  Samoa  (EM  Form) 

Executive  Secretary 
Environmental  Quality  Commission 
Office  of  tt>e  Governor 
American  Samoan  Government 
Pago  Pago.  American  Samoa  96799 
Attention:  UST  Nottficafion 

Arfzona(EMForm) 

Attention:  UST  Coordinator 
Arizorw  Department  of  Health  Services 
Erwironmental  Health  Services 
2005  N.  Central 
Phoenix.  Arizona  85004 

Aifcmsat  (EM  Form) 

Arkansas  Departrrient  of  Pollution  Control  and  Ecology 

PO.  Box  9583 

Little  Rock.  Arkansas  72219 

501/562-7444 

CaNfomto  (State  Form) 

Ed  Anton 

California  Wfeter  Resources  Control  Board 

PO.  Box  100 

Sacramento.  California  95801 

916/445-9552 

Colorado  (EM  Form) 

Kenr>eth  Mesch,  Section  Chief 
Colorado  Department  of  Health 
Vilaste  Management  Division 
Underground  Tank  Program 
4210  East  1 1  th  Avenue 
Denver.  Colorado  80220 
303/320-8333  Ext.  4364 

Connecticut  (State  Form) 

Hazardous  Materials  Management  Unit 
Department  of  Environmental  Protection 
State  Office  Building 
165  Capitol  Avenue 
Hartford.  Connecticut  06106 


i(StateForm) 

Division  of  Air  and  Waste  Management 

Department  of  Natural  Resources  and  Environmental  Control 

PO.  Box  1401 

89  Kings  Highway 

Dover,  Delaware  19903 

302/736-5409 


Diatitet  ol  Columbia  (EM  Form) 

Attention:  UST  Notification  Form 

Department  of  Consumer  and  Regulatory  Affairs 

Pesticides  and  Hazardous  Waste  Management  Branch 

Room  114 

5010  Overlook  Avenue,  S.W. 

Washington.  DC.  20032 

Florida  (Stat*  Form) 

Florida  Department  of  Environmental  Regulation 

Solid  Waste  Section 

Twin  Towers  Office  Building 

2600  Blair  Stor«e  Road 

Tallahassee.  Florida  32301 

904/487-4398 

Gaorgia  (EM  Form) 

Georgia  Department  of  Natural  Resources 
Environmental  Protection  Division 
UndergrourKJ  Storage  Tank  Program 
3420  Norman  Berry  Drive 
Hapeville,  Georgia  30354 

Gkiam  (State  Form) 

James  B.  Branch.  Administrator 

Guam  Environmental  Protection  Agency 

PO.  Box  2999 

Agana.  Guam  96910 

Overseas  Operator  (Commercial  Call  646-8863) 

HawaH  (EM  Form) 

Chief.  Noise  and  Radiation  Branch 

Hawaii  Department  of  Health 

591  Ala  Moana  Boulevard 

Honolulu.  Hawaii  96601 

808/548-4129 

Walio(EMForm) 

Underground  Storage  Tank  Coordinator 

\NaXer  Quality  Bureau 

Idaho  Department  of  Health  &  Welfare 

Division  of  Environment 

450  W  State  Street 

Boise,  Idaho  83720 

208/334-4251 

llllnoi«(EMForm) 

Underground  Storage  Tank  Coordinator 
Division  of  Fire  Prevention 
Office  of  State  Fire  Marshal 
3150  Executive  Park  Drive 
Springfield.  Illinois  62703-4599 

Indiana  (ERA  Form) 

Division  of  Land  Pollution  Control.  UST  Program 

Indiana  State  Board  of  Health 

PO.  Box  7015 

Indianapolis.  Indiana  46207 

317/243-5060 

Iowa  (Slate  Form) 

Iowa  Department  of  Water.  Air  and  Waste  Management 

900  East  Grand 

Des  Motnes,  Iowa  50319 

515/281-8692 
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KansM(EMFonn) 

Office  of  Environmental  Geology 

Kansas  Department  of  Health  &  Environment 

fotbes  Field.  Building  740 

Topeka.  Kansas  66620 

913/862-9360  Ext.  221 

Kentucky  (State  Fonii) 

Natural  Resources  Cabinet 

Division  of  Waste  Management,  Attention:  Vicki  F^ttus 

18  Reltly  Road 

Frankfort,  Kentucky  40601 

502/564-6716 

Louisiana  (Slate  Fonn) 

Patricia  L.  Norton,  Secretary 

Louisiana  Department  of  Environmental  Quality 

P.O.  Box  44066 

Baton  Rouge.  Louisiana  70804 

504/342-1265 

Maine  (State  Form) 

Attention:  Underground  Tanks  Program 
Bureau  of  Oil  &  Hazardous  Matenal  Control 
Department  of  Environmental  Protection 
State  House  —  Station  17 
Augusta.  Maine  04333 
207/289-2651 

■Maryland  (EPA  Fonn) 

Science  and  Health  Advisory  Group 
Office  of  Environmental  Programs 
201  West  Preston  Street 
Baltimore.  Maryland  21201 

Matsachuwits  (ERA  Fonn) 

UST  Registry,  Departnwnt  of  Public  Safety 
1010  Commonwealtti  Avenue 
Boston,  Massactiusetts  02215 
617/566-4500 

MIcMgan  (EPA  Form) 

Ground  Water  Quality  Division 
Department  of  Natural  Resources 
Box  30157 
Lansing.  Mictiigan  48909 

IMinneaola  (Slate  Form) 

Underground  Storage  Tank  Program 
Division  of  Solid  and  Hazardous  Wastes 
Minnesota  Pollution  Control  Agency 
1935  West  County  Road,  B-2 
Roseville,  Minnesota  55113 

IMissiMippi  (EPA  Form) 

Department  of  Natural  Resources 
Bureau  of  Pollution  Control 
PO  Box  10385 
Jackson,  Mississippi  39209 

Missouri  (EPA  Form) 

Gordon  Ackley,  UST  Coordinator 
Missouri  Departnnent  of  Natural  Resources 
PO.  Box  176 
Jefferson  City,  Missouri  65102 


Montana  (EM  Form) 

Solid  and  Hazardous  Wbste  Bureau 
Department  of  Healtti  and  Environmental  Science 
Coga«Mell  Building.  Room  B201 
HeJerui,  Montana  59620 

tttbnAm  (EPA  Form) 

Nebraska  State  Fire  Marshal 

RO.  Box  94677 

Lincotn,  Nebraska  68509-4677 


I  (EM  Form) 

Attention:  Underground  Storage  Tanks 

Division  of  Environmental  Protection 

Department  of  Conservation  and  Natural  Resources 

Capitol  Complex 

201 S.  Fall  Street 

Carson  City.  Nevada  89710 

800»'992-0900  Ext.  4670 

Mbw  Hampshire  (ERI^  Form) 

Water  Supply  and  Pollution  Control  Commission 

Hazen  Drive 

P.O.  Box  95 

CoTKord.  Hew  Hampshire  03301 

Attention:  UST  Registration 

603/271-3503 

New  Jersey  (Slate  Form) 

Underground  Storage  Tank  Coordinator 
Department  of  Environmental  Protection 
Division  of  W&ter  Resources  (CN-029) 
Trenton,  New  Jersey  08625 
609/292-0424 

New  Mexico  (ERA  Form) 

New  Mexico  Environmental  Improvement  Division 

Grourxj  Water/Hazardous  Waste  Bureau 

PO  Box  968 

SarUe  Fe,  New  Mexico  87504 

505/827-2933  or  505/827-2918 

NewVDrt((EMFonn) 

Bulk  Storage  Section 

Division  of  Water 

Department  of  Environmental  Conservation 

SO  Wolf  Road,  Room  326 

Albany,  New  Yori(  12233-0001 

518/457-4351 

North  Carolina  (EM  Form) 

Division  of  Environmental  Mgmt./Grour>d  Water  Section 

Dept.  of  Natural  Resources  &  Community  DevelopmerU 

PO  Box  27687 

Raleigh,  North  Carolina  27611 

919/733-5083 

North  Dakota  (State  Form) 

Division  of  Hazardous  Waste  Mgmt.  and  Special  Stucfies 

North  Dakota  Department  of  Health 

Box  5520 

Bismarck.  North  Dakota  58502-5520 
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I  (EM  Form) 

Chief 

Division  of  Environmental  Quality 

PO  Box  1304 

Commonwealth  of  Noi1t>em  Mariana  Islands 

Saipan,  CM  96950 

Overseas  Operator  6984 

Cable  Address:  GOV.  NMI  Saipan 

Ohio  (State  Form) 

State  Fire  Marshal's  Off  ice,  UTN 
Department  of  Commerce 
8895  E.  Mam  Street 
ReynoWsburg.  Ohio  43068 
State  Hotline  800/282-1927 

Oklahoma  (EM  Form) 

UrKlerground  Storage  Tank  Program 
Oklahoma  Corporation  Comm. 
Jim  Thorpe  Building 
Oklahoma  City.  Oklahoma  73105 

Oragon  • 

Underground  Storage  Tank  Program 
Hazardous  and  Solid  Waste  Division 
Department  of  Environnoental  Quality 
PO.  Box  1760 
Portland.  Oregon  97207 
503,229-5788 

Ptnnayivoma  (EPA  Form) 

Pennsylvania  Department  of  Erwironmental  Resources 

Bureau  of  Water  Quality  Management/Ground  Water  Unit 

9th  Floor.  Fulton  Building 

PO  Box  2063 

HarristMjrg.  Pennsylvania  17120 

Puerto  Rioo  (EM  Form) 

Director.  Water  Quality  Control  Area 

Environmental  Quality  Board 

Commonwealth  of  Puerto  Rico 

PO.  Box  11488 

Santurce.  Puerto  Rico  00910 

809/725-0717 

Rhode  Mantf  (EPA  Form) 

UST  Registration 

Department  of  Environmental  Management 

204  Cannon  BuikJing 

75  Davis  Street 

Providence.  Rhode  Island  02908 

401/277-2234 

South  CaroHna  (State  Form) 

Attention:  Susana  Workman 

Groundwater  Protection  Division 

South  Carolina  Dept.  of  Health  and  Environmental  Control 

2600  Bull  Street 

Columt)ia.  South  Carolina  29201 

803/758-5213 

South  Oohota  (EPA  Form) 

Office  of  Water  Quality 

Department  of  Water  and  t^tural  Resources 

Joe  Foss  Building 

Pierre,  South  Dakota  57501 


Temtaae*  (EPA  Form) 

Terry  K.  Cothron.  Director 

Division  of  Ground  Water  Protection 

Tennessee  Department  of  Health  ar>d  Environment 

150  Ninth  Avenue.  North 

Nashville.  Tennessee  37219-5404 

615/741-7206 

ToiM  (EPA  Form) 

UndergrourKJ  Storage  Tank  Program 
Texas  Water  Commission 
PO.  Box  13087 
Austin.  Texas  78711 

Utah  (EM  Form) 

Kenneth  L.  Alkema 

Division  of  Envirorwnental  Health 

PO  Box  45500 

Salt  Lake  City.  Utah  84145-0500 

Varmont  (State  Form) 

UndergrourKJ  Storage  Tank  Program 
Vermont  AEC/Waste  Management  Division 
State  Off Ke  Building 
Montpelier.  Vermont  05602 
802/828-3395 

Vlrginto(EMFbrm) 

Rusaell  P  Ellison.  III.  PG. 

Virginia  Water  Control  Board 

P.O.  Box  11143 

RKhmond.  Virginia  23230-1143 

804/257-6685 


>  (EM  Form) 

205(J)  Coordinator 

Division  of  Natural  Resources  Management 
14  F  Building  111 .  Watergut  Hon>es 
Chnstianstead.  St.  Croix,  Virgin  IslarKis  00820 

Waatilngton  (State  Form) 

Earl  W.  Tower.  Supervisor 

Department  of  Ecology.  M/S  PV-11 

Management  Division.  Solid  and  Hazardous  Waste 

Olympia.  Washington  98504-8711 

206/459-6316 

West  VIrgMa  (EM  Form) 

Attention:  UST  Notification 

Solid  and  Hazardous  Waste/Ground  Water  Branch 

West  Virginia  Department  of  Natural  Resources 

1201  Greenbrier  Street 

Charleston.  West  Virginia  25311 

WlacoiMin  (State  Form) 

Bureau  of  Rstroleum  Inspection 

P.O.  Box  7969 

Madison,  Wiscor^n  53707 

608/266-7605 

Wyoming  (EM  Form) 

Water  Quality  Division 

Department  of  Environmental  Quality 

Herschler  BuikJing.  4th  Floor  West 

122  West  25th  Street 

Cheyenne,  Wyorping  82002 

307/777-7781 


*  May  be  using  a  State  form.     Owners  should  cxxisuLt 
form  is  in  cotpliance  with  Section  9002.     -3- 
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Appemix  UI  to  S  260.3 

Statement  for  Shipping  Tickets  and  Invoices 

Note.— A  new  Federal  law  (the  Resource 
Conservation  and  Recovery  Act  (RCRA).  as 
amended  (PL  98-616))  requires  owners  of 
certain  underground  storage  tanks  to  notify 
designated  State  or  local  agencies  by  May  8, 
1986  of  the  existence  of  their  tanks. 
Notifications  for  tanks  brought  into  use  after 
May  8. 1986  must  be  made  within  30  days. 

Consult  EPA-s  regulations,  issued  on , 

1985,  to  determine  if  you  are  affected  by  this 
law. 


One-Time  Notification  Letter 

Dear  Customer  A  new  Federal  law  directs 
the  Environmental  Protection  Agency  (EPA) 
to  develop  a  comprehensive  regulatory 
program  for  underground  storage  tanks.  As 
part  of  the  new  law.  owners  of  certain 
underground  tanks  used  to  store  petroleum  or 
hazardous  substances  must  notify  designated 
State  or  local  agencies  of  the  existence  of 
their  tanks  by  May  8. 1986.  This  includes 
owners  of  tanks  currently  used  to  store  such 
substances  and  owners  of  tanks  taken  out  of 
operation  after  January  1. 1974.  but  still  in  the 
ground.  Owners  who  bring  tanks  into  use 
after  May  8, 1986.  must  notify  within  30  days. 


The  purpose  of  the  notification  program  is 
to  assist  EPA  and  the  States  in  locating  and 
evaluating  underground  storage  tanks. 
Enclosed  is  a  copy  of  EPA's  regulations 
concerning  owners  of  underground  storage 
tanks,  and  a  notification  form. 

Please  review  the  regulations  to  determine 
if  you  are  affected  by  the  notification 
requirements.  A  list  of  the  addresses  of  the 
State  or  local  agencies  designated  to  receive 
the  notifications  is  contained  in  the 
discussion  to  the  regulations. 

(FR  Doc.  85-26778  Filed  11-7-85: 8:45  amj 
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DEPARTyENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
DeNnquency  Prevention 

Guidellnea  for  Implementation  of  S. 
1195  l>y  Executive  Departments  and 
IndepeifKlent  EstabOshments  of  the 
Government  of  the  United  States 

AOENCv:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
action:  Notice  of  Preliminary 
Guidelines. 

summary:  Section  1(a)  of  S.  1195,  Pub.  L 
99-87,  99  Stat.  290,  August  9, 1985, 
amends  Chapter  32  of  title  39,  United 
States  Code,  to  authorize  every  Federal 
department  and  independent 
establishment,  and  the  United  States 
Congress,  to  use  official  mail  to  aid  in 
the  location  and  recovery  of  missing 
children.  39  U.S.C  3220(a)(1)  directs  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP),  after 
consultation  with  appropriate  public 
and  private  agencies,  to  prescribe 
general  guidelines  under  which  penalty 
mail  may  be  used  to  assist  in  the 
location  and  recovery  of  missing 
children. 

39  U.S.C  3220(a)(2),  in  turn,  authorizes 
and  requires  each  executive  department 
and  independent  establishment  of  the 
Government  of  the  United  States  to 
prescribe  regulations  under  which 
penalty  mail  sent  by  such  departments 
and  establishments  may  be  used  in 
conformance  with  the  OJJDP  guidelines. 
This  notice  provides  preliminary 
guidelines  pursuant  to  39  U.S.C 
3220(a)(1)  within  the  gO-day  timeframe 
established  by  Section  2(a)  of  S.  1195„ 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michelle  Easton,  Missing  Children's 
Program  Coordinator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue,  NW.,  Room  1110, 
Washington.  £)€  20531.  telephone  (202) 
724-7655. 

SUPPLEMENTARY  INFORMATION:  The 

passage  of  S.  1195  reflects  an  increasing 
public  concern  with  the  problem  of 
missing  and  exploited  children.  The 
Missing  Children's  Assistance  Act  of 
1984,  added  as  title  IV  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended,  by  the 
Comprehensive  Crime  Congrol  Act  of 
1984  (Pub.  L  98-473,  October  12, 1984), 
recognized  the  problem  and  provided  a 
Federal  coordination  and  assistance  role 
in  combating  this  interstate  problem. 
The  Missing  Children's  Assistance  Act 
authorized  and  directed  the 
establishment  and  support  of  a  National 
center  to  serve  as  a  clearinghouse  for 
information  and  to  provide  direct 


assistance  in  locating  missing  children. 
The  National  Center  for  Missing  and 
Exploited  Oiildren  (National  Cmter) 
%va8  created  to  carry  out  these  functions. 

One  activity  which  the  National 
Center  has  undertaken  in  its  first  year  of 
operation  is  the  dissemination  of 
photographs  and  biographical 
information  on  hundreds  of  missing 
children.  The  National  Center  has 
established  criteria  for  obtaining  parent 
or  custodian  consent  determining  which 
photographs  are  to  be  printed,  and  for 
what  duration.  Provision  has  also  been 
made  for  timely  recalling  and 
withdrawal  from  general  circulation  of 
photographs  of  children  who  have  been 
found. 

This  National  Center  activity  has  been 
successful,  particularly  in  the  |Hivate 
sector.  ABC-TV  has  aired  pictures  of 
missing  children  weekly  on  its  Good 
Morning  America  Program.  CBS  is  airing 
one  missing  child  per  week  cm  prime 
time  TV  as  a  Public  Service 
Announcement.  Efforts  using  milk 
cartons,  grocery  bags,  mailing  labels, 
bottle  colars,  and  other  means  have 
been  established  and  continue.  The 
American  Gas  Association,  for  example, 
places  two  pictures  of  missing  children 
in  monthly  billings  that  go  to  54  million 
homes  per  month.  Currently,  the 
National  Center  is  servicing  over  315 
various  organizations  and  publications 
with  missing  children's  photos  and 
biographical  information. 

llie  objective  of  S.  1195  is  to 
supplement  and  expand  upon  these 
efforts  by  authorizing  the  use  of  official 
U.S.  Government  penalty  and 
Congressional  Franked  mail  to  assist  in 
the  location  and  recovery  of  missing 
children.  Section  1(a)  of  the  Act 
authorizes  the  use  of  official  mail  in  the 
location  and  recovery  of  missing 
children  by  adding  a  new  section  3220  to 
title  39  of  the  United  States  Code. 
Subsection  (a)  of  the  new  section  3220  of 
title  39  provides  for  the  establishment  of 
guidelines  and  regulations  for  the  use  of 
penalty  mail  by  executive  departments 
and  independent  establishments  of  the 
Federal  government. 

Subsection  (a)(1)  of  the  new  section 
3220  of  title  39  directs  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP),  after  consultation 
with  appropriate  public  and  private 
agencies,  to  prescribe  general  guidelines 
under  which  penalty  mail  may  be  used 
to  assist  in  the  location  and  recovery  of 
missing  children.  This  subsection 
provides  that  the  guidelines  shall 
provide  information  relating  to — 

"(A)  the  form  and  manner  in  which 
materials  and  information  relating  to  missing 
childen  (such  as  biographical  data  and 


pictures,  sketches,  or  other  likenesses)  may 
be  included  in  penalty  mail; 

"(B)  appropriate  sources  from  which  such 
materials  and  information  may  be  obtained: 

"(C)  the  procedures  by  which  such 
materials  and  information  may  be  obtained; 
and 

"(D)  any  other  matter  which  the  Office 
considers  appropriate. 

Preliounary  guidelines  in  these  four 
areas  are  set  forth  below.  The  guidelines 
are  designated  as  preliminary  because, 
although  they  provide  general  guidance 
in  the  development  of  agency 
regulations  under  subsection  (a)(2)  of 
die  new  section  3220  of  title  39,  OJJDP 
plans  to  expand  the  consultation 
process  with  respect  to  area  (A)  above. 
In  this  way,  OJJDP  hopes  to  explore  with 
agencies  such  as  GSA,  GPO,  the  U.S. 
P^tal  Service,  and  the  various 
executive  departments  and  independent 
establishments,  a  variety  of  options  that 
are  designed  to  result  in  a  maximum  use. 
of  missing  children  information  in        ^ 
penalty  mail  yet  be  cost-effective  in 
terms  of  existing  fiscal  and  staff 
resources.  OJJDP  intends  to  hold  at  least 
one  public  hearing  to  obtain  further 
input  from  public  and  private  agencies 
who  have  ideas,  suggestions,  or 
concerns  to  offer.  Written  comments 
and  suggestions  will  also  be  welcome. 
Additional  guidance  and  information 
that  will  assist  in  the  implementation  of 
S.  1195  will  then  be  published  in  the 
Federal  Register  and  directed  to  agency 
contact  persons. 

As  noted,  subsection  (a)(2)  of  39 
U.S.C.  3220  requires  each  executive 
department  and  independent 
establishment  of  the  Government  of  the 
United  States  to  prescribe  regulations 
under  which  penalty  mail  sent  by  such 
department  or  establishment  may  be 
used  in  conformance  with  the  guidelines 
prescribed  by  OJJDP.  While  S.  1195  as 
passed  by  the  Senate  required  that  50 
percent  of  the  penalty  mail  sent  by  each 
executive  branch  department  and 
establishment  contain  photographs  and 
biographies  of  missing  children,  the  final 
bill  provided  each  department  and 
establishment  with  the  flexibility  to 
determine  how  their  official  mail  can 
best  be  utilized  to  achieve  the  important 
objectives  of  the  bill.  In  written 
comments  and  testimony,  certain 
executive  departments  had  indicated 
that  a  large  portion  of  their  official  mail 
is  sent  overseas  or  intra-agency. 
Consequently,  Congress  determined  that 
each  department  and  establishment 
should  exercise  its  sound  discretion  to 
ensure  that  use  of  its  official  mail  to 
distribute  information  on  missing 
children  is  both  cost-effective  and  in 
furtherance  of  the  primary  objective  of 
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the  biU:  t*  bcate  and  letun  mining 
children. 

Seotieo  li(b)  of  iiK  Act  •dopte  «fae 
defini4aHi  of  "rainiagcfaikr  ptmwitod  by 
section  40a(lj  «f  «be  iiweniie  |mtioe  «n(l 
DeKaqueacy  fteventioa  Act  ef  t9?l  as 
amended: 

jnc  ten  II  '^tssrng  cnM"  tnesns  sny 
individuit1eM^MHilS7eara'«tf  age  w^tow 
whereabontB  an  ankaown  to  tadi 
individual's  kgd  cnrtBdiaD  if— 

(A)  the  circumstanon  munaundiDg  audi 
individual'.!  diaappeTance  iadicate  that  auch 
individual  may  poMn%  liave  been  *emoved 
by  another  from  die  contcol  of  such 
individuafs  legal  custodian  iwtthout  such 
custodian^  Luuseirt,  ar 

\B]  Aie-dHcaRMtaaceaof  thecBMatrongiy 
indicate  that  audi  iiidivid«»]  n  likely  to  faa 
abused  or  sexually  expleited: 

Under  this  defioitien,  a  auasios  chiU 
may  fall  imder  one  of  three  basic 
categories: 

(1)  IGdnapped  by  a  nonfaniily 
member; 

(2)  kidnapped  by  a  noncustodial 
family  member:  and 

(3)  runaway  or  tbrowaway  under  lire 
circumstances  aet  fbi^  in  paragraph  (B) 
of  the  defmition. 

Section  t^)  of  lite  Act  provides  titat 
0]]DP  sMl  pieecribe  the  general 
guidelines  described  in  section  3Z20  not 
later  (han  W  days  after  enactment 
(November  7, 1985)  and  eection  2(b3  that 
each  deptntiiiunt  and 'CstabKflhment 
shail  prescribe  its  implementir^ 
regulatjons  not  later  than  168  days  after 
enactmeat  (February  5, 19B8). 

Sectkn  S  of  the  Act  requites  that 
OJJDP  submit,  within  two  years  froxa  the 
date  of  passage  of  the  Act,  a  written 
report  to  the  Congress  to  inclode — 

(1)  An  assessment  ■of  the  effectiveness 
with  which  aathority  provided  by 
section  3Z20  of  title  99,  United  States 
Code,  haa  (daring  the  period  covered  by 
the  report^,  been  ased,  insofar  as  such 
authority  was  subject  to  guidelinea 
prescribed  by  OffiiP: 

(2)  reconnnendatiom  as  to  whe^ter 
the  authority  under  such  section  should, 
insofar  as  such  authority  was  subject  to 
sudi  guidelioes,  be  extended  beyond  the 
termination  date  otherwise  applicable 
under  section  S;  and 

{H  any  otiter  inforatation  which  OffDP 
considers  appropriate. 

Finally,  section  5  contains  a  sunset 
provisian  for  the  Act,  the  Off  QP 
guidelines,  and  the  iinpieaiBDiiag 
regulations,  pruvjfdtag  that  they  shall 
cease  to  be  effective  two  and  one-half 
years  after  the  date  of  enactmest  ofS 
1195.  Because  at  this  "annset"  provision. 
It  is  anperatiTe  thatt  Federal  departments 
and  independent  estabbshments  provide 
full  and  timeiy  informatian  to  0)|DP,  as 
requested  ooder  Section  D  ctf  the 


guidefaea,  io  order  to  aaaiat  in  tha 
prepaoafban  (tf  the  vepoit  ipqaired  under 
section  4,  abcve. 

In  Samnwiatiag  lln 'gaideliBes  that 
foUow,  OJfDP  haa  coaMUed  with 
represeiUatta«a  «f  the  ILS.  Aaatal 
Service,  the  Geaepal  Servioea 
Adiuiaiettution.  -and  the  Itattonal  Genfler 
for  Miasing  and  Exptotted  Children. 

Guidelines  Tor  Implementation  df  S.  USS 

A.  Form  aaad  Maimer  in  Which 
MateriokvmlJnfmnatiort  ReJatmg  le 
Missing  CtiHthvB  May  9e  fiKki&s^  in 
Penalty  Ma^ 

Department*  and  independent 
establishments  and  their  auhunits 
(hereinafter  "apeocies")  can  choose 
from  a  vadety  of  .()9M»  «f  penalty  mail 
which  may  include  (on  or  inaide) 
pictares  aad  bic^raphical  data  related  to 
missing  childcea.  These  include: 

1.  Standard  letter-size  envelopes  ^^* 
xSVfc'). 

2.  Docaasf  nt  iniTf  enveiopet  {9%'  x 
12'.fll4'  K 12%'.  W  X  18'J. 

a.  Olfaer  envdopea  (flaiac.  aiae). 

4.  Sdf-oaiien  and  eiher  pnfaiira  linos 
(newdettem.  buUetJaa,  etc4- 

In  using  these  types  of  penalty  mail, 
there  are  options  iuuMabit  wiAi  respect 
to  thejnon/ierin  which  pictrnvs  and 
biographical  data  related  to  missing 
chMren  may  be  piinted  «r  presented: 

1.  Printed  on  envetepes  at  the  time 
they  are  initially  printed  wife  agency 
identifyii^  information. 

2.  Overprinted  -on  existing  agency 
envelopes. 

3.  Presented  ftrou^  printed  inserts 
that  ane  placed  in  envelopes  aloi\g  with 
other  agency  mailing  material 

4.  Presented  thnmgha/idbert  that  are 
printed  and  placed  on  envelopes  prior  to 
mailing. 

5.  Printed  as  part  of  the  contenl  of 
self-mailers  such  as  agency  newsle tiers, 
bulletins,  etc 

la.  considering  these  tyes  of  penalty 
mail  and  the  ofitioiis  Cor  the  manner  of 
presentation  of  photograjhhs  and 
bip^'aphical  data  on  miasiiag  children, 
there  ate  a  number  of  matters  which 
need  to  be  taken  into  account  by 
impklementing  agencies: 

1.  Restrictions  on  placement  of 
infocraation  on  staadard  siae  envek^KS. 

.  Z.  Ratrictions  on  the  "ahelf4i<e*'  of 
missing  children  information. 

3.  Agency  praoetkires  for  obtaining 
and  Bsmg  penalty  mail  envelopes. 

4.  The  types  of  ma^iags  atihzed  by  the 
agency,  thek'  frequency,  and  aodienoe 
(addressee). 

5.  Agency  procediavs  for  the  vootine 
collection,  sorting,  and  disseannattan  of 
penalty  maiL 


First  the  U.&.  Foatd  Service  has 
estabhsbed  i 
the  piaoemeot  d  I 
adcfaeaa.  and  penally  indicia  «n  letter- 
size  mad.  IVhen  agencies  ibttew  these 
standards  by  not  fdadaig  other 
infonnafioB  ha  the  ansa  specified  by  the 
Postal  Service,  the  efikient  prooeaeiBg 
of  letter-size  mail  hy  autonated  optical 
character veaders (OCRs) and  barcode 
sorters  (BCSs)  is  fiirtherad.  Following 
the  Postal  Seivke  standards  far  letter- 
size  envelopes  ftmiH  m  the  availability 
of  an  area  apyiuxlaMtely  1%'  x  f  en 
the  front  of  the  enwilopc  for  tfie 
plaoeaient  of  a  pbiMugiaph  and 
biograplHCSn  nrcnaatHni  on  a  missing 
child.  Tim  apsce  is  available  for 
priiftiiig,  oveipiintiRg  or  for  4ie  see  of 
unssuig  cind  athJkeis. 

Cuiisei]ueiit*y ,  agency  leguiations 
implementing  these  gnidelines  shoura 
provide  that  missing  dnlthen 
information  w31  not  be  placed  in  tire 
areas  specified  on  tire  letter-size 
envelope  facsimile  art  foitt  hi  Appendix 
A  by  the  designations  *YenaIty  IncBcia**, 
"OC31  Read  Area",  "^ar  Code  Read 
Area",  and  "Retmn  Address",  hfissing 
children  information  may,  however,  be 
placed  on  standard  letter-eize  envdcpes 
in  the  area  specified  as  available  on  fhe 
front  of  the  letter  size  envelope  facsmiile 
or  on  the  back. 

Second,  under  Its  Missing  Children 
Picture  Selection  Procedure  (SJ195) 
(Appendix  fi}.  the  National  Center  for 
Missii^  and  Exploited  Children  will 
ensure  that  aH  camera-ready  and  other 
photographic  and  biographical  materials 
to  be  disseminated  for  use  by  executive 
departments  and  independent 
establishments  of  government:  (1)  Have 
been  properiy  released  by  the  parentis) 
or  guardian  of  the  i.  issing  child;  and  [2^ 
are  cairenL  In  addition,  d^  "shelf-life" 
of  printed  penalty  mail  material  is  to  be 
Umited  to  three  maxrtks  Uxt  all  missii^ 
child  casea.  Iliis  auans  that  die 
receiving  agency  moat  pcovide  ior  the 
removal  4tf  all  panted  penalty  asaM 
envelopes  aiad  other  msterials  kom 
circulation  or  other  nae  by  tiie  agency 
(i.e^  use  or  deshvy)  within  a  thrae- 
month  period  from  the  date  the  National 
Center  receives  iofoimation  or  notice 
that  a  child  has  been  lecovened  or  that 
parentis]  or  ^lardiaai  pemisaion  to  nae 
the  child's  photograph  and  biqyaphical 
information  has  been  %vitiidrawn.  The 
Nationdl  Center  will  inuaediately  notify 
each  deaiffiated  agency  contact  person. 
in  vniting.  erf  te  need  to  withdtaw 
penalty  aoail  envelopes  and  other 
materials  related  to  a  particnlar  dnU 
from  circulatioB. 

Third,  the  size  and  strooture  of  a 
department  or  independent 


46624  Federal  Regbter  /  Vol.  sq  No.  217  /  Friday.  November  8.  1985  /  Notices 


establishment  and  its  envelope  ordering, 
storage,  and  dissemination  practices 
and  procedures,  coupled  with  the  shelf- 
life  constraints  noted  above,  will  impact 
an  agency's  choices  from  among  the 
range  of  possible  options  and 
procedures  that  are  to  be  established  by 
agency  regulation  for  the  printing  or 
placement  of  missing  children 
information  on  penalty  mail  envelopes 
and  other  materials. 

Fourth,  agencies  who  use  mass 
mailings  to  members  of  the  public, 
particulariy  where  such  mailings  are 
monthly  or  otherwise  regularly 
scheduled,  are  in  a  position  to  target  this 
mail  for  the  inclusion  of  missing  children 
material.  Whether  envelope  printing. 
overprinting,  or  the  use  of  inserts  is  the 
most  practical  and  cost-effective  method 
of  presenting  the  informational  material 
will  need  to  be  evaluated.  An  agency 
which  is  highly  automated  and  uses 
machinery  to  "stuff"  envelopes  that  are 
cut  and  printed  as  part  of  the  same 
mailing  operation,  would  need  to 
consider  both  an  envelope  printing 
option  and  an  insert  option.  An  agency 
which  does  JK)  mass  mailings  but  sends 
a  variety  of  mailed  materials  to 
members  of  the  public  should  consider 
all  available  options  to  determine  which 
type  best  suits  its  needs. 

Fifth,  agency  procedures  for  the 
collection,  sorting,  and  information  that 
is  selected.  For  example,  where 
individual  offices  address  mail  to  the 
public  and  seal  envelopes  which  have 
not  been  printed  or  overprinted  with 
missing  diildren  information  prior  to 
agency  mail  pick-up,  it  may  be  possible 
to  provide  these  offices  with  inserts  or 
stickers  to  insert  in  or  attach  to  penalty 
mail  prior  to  pick-up  and  mailing.  In 
other  agencies,  this  could  be  done  as  a 
part  of  the  mail  room  operation. 

OJJDP  has  concluded  as  a  result  of  its 
consultation  with  the  National  Center  on 
the  implementation  of  S.  1195  that 
sketches  and  other  likenesses  of  missing 
children  are  not  sufficiently  reliable  to 
justify  their  use.  Instead,  photographs 
which  were  reasonably  current  as  of  the 
time  of  the  child's  disappearance  (or 
perhaps  in  the  future  those  which  have 
been  updated  to  reflect  the  missing 
child's  current  age  through  computer 
enhancement  techniques)  offer  a  more 
reliable  guide  to  identification.  They 
will,  therefore,  be  the  only  acceptable 
form  of  visual  media  or  pictorial 
likeness  used  on  or  in  penalty  maiL 

The  National  Center  will,  as  provided 
under  C  below,  provide  camera-ready 
copy  of  photographs  and  biographical 
data  on  missing  children  in  a  variety  of 
formats.  All  such  materials  provided  by 
the  National  Center  are  approved  for 
agency  penalty  mail  use.  In  addition. 


agencies  may  have  occasion  to  request 
photographs  and  biographical  data  on 
missing  children  selected  by  the 
National  Center  under  its  procedure  in 
order  to  prepare  their  own  camera-ready 
copy.  In  such  case,  the  National  Center 
may,  at  its  option,  require  the  inclusion 
of  specific  biographical  data  or  subject 
the  agency's  print  proofs  to  review  and 
approval  prior  to  their  use  by  the 
agency. 

In  preparing  and  implementing 
regulations  based  on  these  guidelines, 
agencies  are  encouraged  to  give  priority 
to  penalty  mail  that  is  addressed  to 
members  of  the  public  and  that  will  be 
received  within  the  United  States,  its 
territories  and  possessions.  Use  of 
photographs  and  biographical 
information  on  or  in  penalty  mail 
envelopes  that  are  addressed  inter-  or 
intra-agency  or  overseas  is  not  likely  to 
be  productive  or  cost-effective. 
However,  use  of  such  information  in 
inter-  and  Intra-agency  publications  and 
other  media  which  will  be  widely 
disseminated  to  and  viewed  by  agency 
employees  is  encouraged.  For  example, 
the  U.S.  Postal  Service,  in  conjunction 
with  the  National  Association  of  Letter 
Carriers,  recently  announced  a 
coordinated,  voluntary  effort  to  locate 
missing  children  through  the  monthly 
publication  of  missing  children's 
photographs  in  Postal  Service  and  Union 
publications.  Under  this  new  "Child 
Alert"  program,  pictures  and 
biographical  information  on  missing 
children  have  been  published  in  the 
Postal  Bulletin.  Postal  Life,  and  a 
variety  of  Union  publications. 

B.  Appropriate  Sources  From  Which 
Missing  Children  Materials  and 
Information  May  Be  Obtained 

OJJDP  has  determined  thatt  because 
of  its  Washington,  DC  location, 
extensive  files  of  missing  children 
information,  and  national  toll-free 
telephone  number,  the  National  Center 
for  Missing  and  Exploited  Children  shall 
be  designated  as  the  exclusive  source 
from  which  missing  children  materials 
shall  be  otained  for  implementatiqp  of  S. 
1195  by  Federal  departments  and 
independent  establishments. 

Materials  and  information  related  to 
the  general  implementation  of  S.  1195 
and  the  Missing  Children  Program  may 
be  obtained  from  OJJDP  or  the  National. 
Center. 

Pictures  and  biographical  information 
will,  as  noted,  be  available  in  camera- 
ready  copy  in  a  variety  of  sizes  and 
formats  appropriate  to  the  type  and 
manner  of  missing  children  information 
uses  determined  to  be  most  appropriate 
by  each  agency.  The  National  Center 
will  use  its  Missing  Children  Picture 


Selection  Procedure  (Appendix  B)  to 
select,  each  month,  a  missing  child  or 
children  who  are  appropriate  subjects 
for  broad  distribution  of  phctographs 
and  biographical  information.  In 
addition  to  providing  photographic  and 
biographical  information,  the  camera- 
ready  copy  will  request  that  individuals 
who  have  information  regarding  the 
child  or  children  call  the  National 
Center's  toll-free  hotline  telephone 
number  (1-600-843-5678). 

The  contact  person  at  the  National 
Center  will  be:  David  L  Shapiro, 
Program  Director,  National  Center  for 
Missing  and  Exploited  Children,  1835  K 
Street,  NW..  Suite  700,  Washington,  DC 
20006.  Telephone:  (202)  634-7161. 

C  Procedures  by  Which  Materials  and 
Information  May  Be  Obtained 

The  National  Center  will  have  general 
information  on  the  program  available 
immediately  and  will  respond  to 
questions  from  agencies  at  any  time. 
"The  National  Center  will  have  the 
camera-ready  copy  available  for 
distribution  to  agencies  beginning  in 
January,  1986. 

Orders  for  camera-ready  copy  or 
other  photographic  and  biographical 
material  may  be  placed  periodically  by 
the  Federal  department  or  independent 
establishment  contact(s)  specified  in  the 
regulations  published  in  the  Federal 
Register  pursuant  to  39  U.S.C.  3220(a)(2) 
as  provided  in  D.  below.  The  National 
Center  will  develop  and  distribute  an 
appropriate  order  form  for  this  purpose. 

D.  Other  Matters 

1.  Each  Federal  department  and 
independent  establishment  of  the 
Government  of  the  United  States 
publishing  regulations  pursuant  to  39 
U.S.C.  3220(a)(2)  shall,  at  a  minimum, 
provide  the  following  information  in 
their  regulation: 

(a)  Information  as  to  whether  the 
department  or  establishment  is 
publishing  a  single  regulation  to  be 
effective  department  or  establishment- 
wide,  whether  it  is  authorizing  subunits 
of  the  agency  to  establish  their  own 
regulation  to  implement  S.  1195  and,  if 
so,  identifying  information,  including  the 
designated  contact  person,  for  each  such 
subunit. 

(b)  A  plan,  taking  into  consideration 
the  information  provided  in  these 
guidelines,  for  the  department  or 
establishment  to  maximize  the  use  of 
missing  children  photographs  and 
biographical  information  in  the  agency's 
penalty  mail.  Such  plan  shall  establish 
appropriate  procedures  for  identifying 
additional  opportunities  to  use 
photographs  and  biographical  data  on 
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misaiwgcfeOdrwiHKgewcyyenaHy  maflf, 
conlain  «ii  vstmwte  «(<(i«  peroenlase  «f 
agencj  penalty  nwfl  vrtnch  wffl  contain 
su(^  tflffoiHwden  'Once  It  h  faRy 
implemeitted,  and  «8Hniate  the  first  year 
cost  of  the  jprqgnxa. 

2.  Each  Federal  departmeal  and 
independent  establishment  shall  submit 
to  0])DP.  by  June  30. 1987,  a  report  on 
its  experience  in  implementation  of  S. 
1195,  the  0))DP  Guidelines,  and  the 
department  or  estsablishment's 
implementing  regulation.  The  report 
shall  cover  the  period  from  the  date  of 
publication  of  implementing  regulations 
through  March  31, 1987  and  shall  detail: 


(a)  The  d^Mrtmeat  or  ettaWiaHmCTrt's 
experience  in  imptemeirtation,  mcfnding 
proMems  encwmtciwl,  vaooemful  and  or 
innovative  methods  actopted  to  <»e 
mining  diitdien  photografte  and 
information  «■  or  in  peaatty  auU,  the 
estimated  nanber  of  pteoee  of  paaaily 
mail  coBttaining  aacfa  inftinaatiwi.  and 
the  percentage  of  total  agency  penalty 
mail,  domestic  penatly  mail,  and 
domestic  penalty  mail  directed  to 
members  of  the  public  which  number 
represents. 

(b)  The  estimated  total  cost  to 
implement  the  program,  with  supporting 
detail. 


(c)  RccowHWCBdaHwwferidiaiigesIn 
the  progFBfn  which  «v<mld  makeit  mmn 
effective. 

3.  EachFedecal  lisiJMlmeiil  and 
indepeadeatcatahiifhaMat  sh^  tpedif. 
in  its  repilatlon,  the  name,  address  and 
telephone  aaaiber  of  an  individnai  who 
shaU  act  as  the  peint  of  coetact  (or 
matters  related  to  program  and 
regulation  implementation.  In  addition* 
where  subunits  are  authorized  to 
promulgate  regulations,  each  such 
subunit  shall  specify  a  designated 
contact  person. 
Alfred  S.  Regnery, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 


U.S.  Departmenl  of  Justice 
Office  of  JuOkc  Prognnis 

muMiKfni.  O.C  20331 


Return  Mdress 


Area  Available  for  Missing  Child 
Photograph  and  BiograE]hic2Ll  In£orniation 

Approximately  1  3/4"  x  4" 


E^enalty  Indicia 


1  3/4" 


T 


2  1/4" 


OCR  RsckI  Area 


T — 
5/8" 


-Bar  Code  Read  Area  -  4  1/2" 


Appendix  A— Area  Available  for  Missing  Child  Information  on  Standard  Letter-Size  Envelope  Under  U.S.  Postal  Service 

Guidelines 


Appendix  B: 

National  Center  for  Missing  and 
Exploited  Children 

Missing  Children  Picture  Selection 
Procedure  (S.  1195) 

The  procedure  that  follows  is  utilized 
by  the  National  Center  for  compilation 
and  selection  of  missing  children's 
pictures  and  biographical  information 
under  S.  1195.  It  assists  in  basing 
judgements  on  facts  and  making  more 
consistent  the  way  in  which  missing 
children  are  selected.  All  selectins  of 
missing  children  under  this  procedure 


Note. — Drawing  is  not  to  scale. 

are  subject  to  the  approval  of  the 
Deputy  Director  of  the  National  Center. 

1.  Children  selected -shall  represent  a 
broad  cross-spectrum  of  the  entire 
country  by  sex,  race,  age  and 
geographical  region. 

2.  There  shall  be  a  current  N.C.I.C. 
Missing  Person  File  entry  on  EACH 
CHILD  selected  and  for  noncustodial 
parental  kidnapping  cases,  priority  will 
be  given  to  cases  were  a  U.F.A.P. 
warrant  has  been  issued. 

3.  There  shall  be  on  file  at  the 
National  Center  ALL  pertinent  bio- 
information  considered  standard  for  the 
Center's  800-Hotline  system  to  handle 
sightings,  particularly  including  an 


original  photograph  of  the  child  and 
signed  parental  permission  forms.  (1- 
800-843-5678) 

4.  Priority  shall  be  given  children 
never  used  before  in  high  volume  mail 
applications  in  order  to  assure  fairness; 
children  selected  having  been  used 
before  in  high  volume  mail  applications 
shall  receive  lower  priority. 

5.  Priority  shall  be  given  to  cases 
occuring  most  recently  and  to  cases  in 
which  there  have  been  substantial 
active  leads  and  investigational  contact 
with/through  the  National  Center's  800- 
Hotline  system  and  its  Technical 
Advisors. 
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6.  All  procedure  items  will  be  re- 
checked  monthly.  A  telephone  call  to 
the  parent(s)  or  guardian  of  each  child 
selected  for  printing  and  to  the  law 
enforcement  officer/agent  having  case 
responsibility  will  be  made  during  the 
week  before  initial  printing  of  camera- 
ready  copy  as  well  as  another  N.Cl.C. 


check.  "Shelf-life"  of  printed  penalty 
mail  material  shall  be  limited  to  three 
months  for  all  children  selected  under 
the  S.  1195  procedure. 

7.  In  the  event  that  a  missing  child  is 
located  or  permission  to  continue 
dissemination  of  photographic  and 
biographical  information  is  withdrawn. 


the  Center  will  immediately  notify  all 
designated  Federal  contacts  of  this  fact 
so  that  all  materials  related  to  such 
child  can  be  used  or  withdrawn  within 
90  days  from  the  date  of  notification. 

[FR  Doc.  85-26697  Filed  11-7-85;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatocy  documents  having 
genefBl  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.a   1510. 

The  Oode  of  Federal  Regulations  is  sold 
by  the  Superintertdent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
woeiv. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Servica 
7  CFR  Part  1032 
[Docket  Na  AO-313-A331 

Milk  In  ttM  Southam  Hllnoia  Markating 
Araac  Ordar  Amanding 

aocncy:  Agricultural  Mariceting  Service, 

USDA. 

action:  Final  rule. 

summary:  This  action  amends  the 
location  pricing  provisions  of  the 
Southern  Illinois  order  to  reinstate  the 
same  location  value  of  milk  at  plants  in 
the  St.  Louis  metropolitan  area  that 
applied  at  such  plants  under  the  former 
St.  Louis-Ozarks  order,  which  was 
terminated  on  April  1, 1985.  The  changes 
were  proposed  by  six  dairy  cooperatives 
that  represent  about  90  percent  of  the 
producers  who  supply  milk  to  the 
Southern  Illinois  market,  and  is  based 
on  the  record  of  a  public  hearing  held  on 
April  30, 1985,  in  Bridgeton,  Missouri. 
The  action  is  necessary  to  assure  that  an 
adequate  supply  of  miUc  for  fluid  use 
will  be  shipped  to  distributing  plants  in 
the  St  Louis  metropolitan  area.  Dairy 
farmers  through  their  respective 
cooperative  assocations  have  approved 
the  issuance  of  the  amended  order. 
EFFECTIVE  DATE:  January  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service.  United  States  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-2089. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  April  12, 
1985;  published  April  18, 1985  (50  FR 
15432). 

Recommended  Decision:  Issued 
August  20, 1985;  published  August  26, 
1985  (50  FR  34491). 


Final  Decision:  Issued  October  15, 
1985;  published  October  21, 1985  (50  FR 
42549). 

Findings  and  Determinatioiu 

The  following  findings  and 
determinations  hereinafter  set  forth 
supplement  those  that  were  made  when 
the  Southern  Illinois  order  was  firsf 
isdued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Mariceting 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  explicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  mariceting 
agreements  and  marketing  orders  (7  CFR 
I^rt  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Southern  Illinois  mariceting 
area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  sectidn  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  mariceting  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area. 


to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  and 

(3)  The  issuance  of  die  order 
amending  the  order  is  approved  or 
fevored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Order  Relative  to  HandUng 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  miOc  in  the  Southern  Illinois 
mariceting  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1032— MILK  IN  THE  SOUTHERN 
ILUNOIS  MARKETINQ  AREA 

The  authority  citation  for  Part  1032 
continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  StaL  31,  as 
amended  (7  U.S.C.  601-674). 

1.  Section  1032.2  is  revised  to  read  as 
follows: 


§1032.2    SouttMm  NNnois  marketing  I 

"Southern  Illinois  marketing  area." 
hereinafter  called  the  "marketing  area", 
means  all  the  territory  within  the 
following  counties,  all  of  which  are  in 
the  State  of  Illinois,  together  with  all 
municipal  corporations  therein  and  all 
institutions  owned  or  operated  by  the 
Federal,  State,  coimty,  or  municipal 
governments  located  wholly  or  partially 
within  such  counties: 

Base  Zone 

Bond,  Calhoun.  Christian.  Clark,  day. 
Clinton,  Coles,  Crawford.  Cumberland, 
Edwards,  Effingham,  Fayette,  Greene,  Jasper, 
Jefferson,  Jersey,  Lawrence,  Macoupin, 
Madison  (Alton  Township  only),  Marion. 
Montgomery.  Richland.  Shelby,  Wabash. 
Washington,  and  Wayne. 
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NortheraZone 

Champaign,  De  Witt.  Douglas,  Edgar, 
Logan.  Macon,  McLean,  Menard.  Morgan, 
Moultrie.  Piatt,  Sangamon  and  Vermilion. 

Southern  Zone 

Franklin,  Hamilton,  ]ackson,  Madison 
(except  Alton  Township)  Monroe,  Perry, 
Randolph,  Saline,  St.  Clair  (except  Scott 
Military  Reservatioa  East  St.  Louis, 
Centreville,  Canteen,  and  Stites  Townships 
and  the  city  of  Belleville).  White  and 
Williamson. 

2.  In  S  1032.50,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1032.50    Class  pricM. 

(a)  Class  /price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.53. 

3.  In  S  1032.52,  paragraph  (a)(1),  (2) 
and  (3)  is  revised  to  read  as  follows: 

§103^52    Plant  location  adiustments  for 
handlers. 

(a)  *  *  * 

(1)  For  a  plant  located  within  one  of 
the  zones  designated  in  S  1032.2,  the 
adjustment  shall  be  as  follows: 


fraction  thereof  that  such  distance 
exceeds  110  miles. 


Zona 

Adiuslnwnt  per 

B«^  7on* 

SouOiam  Zona 

Mnus7cants. 
Pk«7carM. 

(2)  For  a  plant  located  outside  the 
marketing  area  but  in  any  of  the 
following  territory  the  adjustment  shall 
be  as  follows: 

(i)  Plus  7  cents.  St.  Clair  County  (Scott 
Military  Reservation,  East  St  Louis, 
Centreville,  Canteen,  and  Stites 
Townships  and  the  city  of  Belleville 
only)  in  the  State  of  Illinois  and  the 
counties  of  Jefferson,  St.  Charles  and  St. 
Louis  and  the  city  of  St.  Louis  in  the 
State  of  Missouri. 

(ii)  Minus  7  cents.  In  the  State  of 
Illinois  and  south  of  the  northern 
boundaries  of  Adams  and  Schuyler 
coimties  (except  for  the  territory  in  SL 
Clair  Coimty,  Illinois  speciHed  in 
paragraph  (a)(2)(i)  of  this  section)  and  in 
the  counties  of  Fountain,  Parke, 
Vermillion  and  Warren  in  the  State  of 
Indiana. 

(3)  For  a  plant  located  outside  the 
marketing  area  and  the  area  described 
in  paragraph  (a)(2)  of  this  section,  the 
adjustment  shall  be  minus  15  cents  for 
any  such  plant  located  100  miles  or  more 
from  the  city  or  village  limit  of  Alton. 
Robinson,  or  Vandalia,  Illinois, 
whichever  is  nearest,  and  minus  and 
additional  1.5  cents  for  each  10  miles  or 


§1032.70    IRwnovMl] 

4.  In  S  1032.70,  paragraph  (b)  is 
removed. 

Effective  date:  {anuary  1, 1986. 

Signed  at  Washington,  DC,  on:  November 
6. 1985. 

Karen  K.  Darling, 

Deputy  Assistant  Secretary  Marketing  & 
Inspection  Services. 
(PR  Doc.  85-28866  Filed  11-8-85;  8:45  am] 

BlUJNa  CODE  341IM»-M 

Rural  Elactrtfication  Administration 

7  CFR  Part  1772 

REA  Bulletin  34S-89,  REA 
Specification  for  Filled  Telephone 
Cables  with  Expanded  Insulation,  PE- 
89 

agency:  Rural  Electrification 
Administration,  USDA.  ^ 
action:  Final  rule. 

SUyMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  1772.97,  Incorporation  by  Reference 
of  Telephone  Standards  and 
Specifications,  by  issuing  a  revised  REA 
Bulletin  345-^9.  REA  Specification  for 
Filled  Telephone  Cables  with  Expanded 
Insulation,  PE-89.  The  specification  has 
been  expanded  to  include  the  material 
and  performance  requirements  for  (1)  19 
American  Wire  Gauge  (AWG) 
conductors;  (2)  cable  pair  sizes  below 
200  pairs;  (3)  service  pairs  in  screened 
cables;  (4)  cables  designed  to  operate  on 
carrier  systems  with  a  3.152  Mb/s  bite 
rate  (TlC):  and  (5)  the  raw  materials 
used  in  insulating  the  conductors  and 
jacketing  the  cables.  In  addition,  the 
specification  increases  the  filling 
compound  flow  test  temperature  from 
65*C  to  80*C.  This  impacts  REA 
borrowers  in  that  they  will  be  able  to 
install  a  full  range  of  filled  telephone 
cables  with  expanded  insulation  at 
reduced  cable  costs  without  degradation 
in  cable  quality.  It  affects  petroleum 
producers  in  that  it  decreases  the 
consumption  of  petroleum  used  in 
telephone  cables  thereby  preserving 
natural  resources.  Finally,  it  will  not 
adversely  affect  cable  manufactxirers 
because  no  design  changes  in  presently 
manufactured  products  will  be  required. 
EFFECTIVE  DATE:  October  31, 1985. 
FOR  FURTNER  INFORMATION  CONTACT: 
M.  Wilson  Magruder,  Director. 
Telecommunicafions  Engineering  and 
Standards  Divisions,  Rural 
Electrification  Administration,  Room 


2835,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
telephone  (202)  382-8663.  The  Impact 
Analysis  describing  the  options 
considered  in  developing  this  rule  and 
the  impact  of  implementing  each  option 
is  available  on  request  from  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.)  REA 
hereby  amends  7  CFR  1772.97, 
Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  incorporating  by 
reference  a  revised  Bulletin  345-89 
(Previous  issue  dated  February  1, 1982), 
REA  Specification  for  Filled  Telephone 
Cables  with  Expanded  Insulation,  PE- 
89.  Copies  of  the  bulletin  are  available 
upon  request  from  the  address  stated 
above.  It  is  also  available  for  inspection 
at  the  Office  of  the  Federal  Register 
Information  Center,  Room  8401, 1100  L 
Street,  NW.,  Washington,  DC  20408.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  December  30, 1983.  These 
materials  are  incorporated  as  they 
existed  on  the  date  of  the  approval  and 
a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register.  The  action  will  not  (1) 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity,  innovations,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets  and  therefore  has  been 
determined  to  be  "not  major".  This 
action  does  not  fall  within  the  scope  of 
the  Reguatory  Flexibility  Act.  REA  has 
concluded  that  promulgation  of  this  rule  " 
would  not  represent  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.  (1978))  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
envirorunental  assessment.  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.851,  Rural  Telephone  Loans  and  Loan 
Guarantees  and  10.852.  Rural  Telephone 
Bank  Loans.  For  the  reasons  set  forth  in 
the  Final  rule  related  Notice  to  7  CFR 
Part  3015.  Subpart  V  (48  FR  54317, 
December  1, 1983),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 


intergQvemmental  consultation  with 
Stale  And  local  «ffioi«h. 

■Copies  of  the  tJocumeirt  are  ervailable 
upon  request -from  the  address  indicated 
above. 

BatAgwnd 

REA  is  flevising  its  Specification  for 
Filled  Telephone  Cables  with  Expanded 
Insulation  Whlclils  used'by'REA 
telephone  borrowen  iaibe  coaitiuotion 
of  outside  plant  facilities.  The 
specification  covers  the  minimuia 
requirements  for  filled  lel^lione  cables 
with  expanded  insulation  intended  for 
direct  burial,  underground  «nd-eeria?l 
applic&tions  ?or  use  ?h1ffiA  Tinanced 
facilities.  The  ceaikietan^w  hAbI 
copper,  individually  in  iiiliili  il  wHi  mi 
extruded  cellular  inaulaJLiDg  comp<uuad 
which  may  be  el^er  totafly  expanded  or 
expanded  »Htbi»aDtidiri(>itnn<rfim  tte 
cables  are  used  as  the  transport«)M)ia 
for  transmission  of  voice,  data  pictures 
and  signals  'betweeo  telephone 
subscribers. 

The  current  REA  SpecoficaiiQnie-aS 
("RfiA  "Bulletin  345  00)  covered  'the 
mateiiai  and  perfomanee  jaqnifaonnki 
for  or^  cable  pair  sizes  30D  and  above. 
The  limitalioji  was  placed  on  cables 
with. expanded  insulation  becauw  the 
deaiga  -was  a  radical  >depaiture  fjiaiQ  a 
solid  insulation.  fi£A  wanted  1o  contred 
its  joiltial  inaiaiilatiQn  rby  ttflA  benowers 
in  REA  financed  facilities  until  further 
Field  studies  could  be  perforiaed  i»y  BEA 
to  detemiae  if  the  cable  with  e^g^anded 
insalation  was  performing  satisfactory 
and  that  there  was  no  xacrlftoe  in 
quality.  Field  studies  conducted  by  REA 
have  been  xsompieted  and  indicate  -that 
filled  cables  wilii  expanded  imidation  in 
all  gauge  atzes  .and  pair  aines  have  been 
providing  satisfactory  field  service 
without  a  sacrifice  in  quality. 

The  curcent  ^fkecificaliea  ako^es 
not  allow  service  pairs  in  screened 
cables  because  the  majority  of  REA 
borrowers  have  a  small  subscriber  ba% 
and  have  not  needed  the  full  carrier 
tranimission  capacity  that  a  screened 
cable  provides.  Therefore,  all  the.cabk 
pairs  .were  not  utilized  for  carrier 
transmission  which  aUo«ved  unused 
pairs  ,to  be  used  as  service  pairs.  With 
REA  borrowers'  continuinggrowth, 
there  is  a. greater  probability  that  aTl 
screened  cable  pairs  will  not  be  used  foj 
carrier  transmission  necessitating  REA 
approval  oT  the  use  of  service  pairs  Tor 
voice  order  and  interrogation  functions. 

The  currenl  speciCcation  does  not 
include  requirements  for  cables 
designed  to  transmit  a  digitalline 
running  at  3.152  million  bits  per  second 
(this  is  the  industry  designated  TIC 
carrier  system).  Up  until  now  there  was 
very  little  demand  for  transmission  links 


oBiflbAbomower.^ratems  thai  wene 
capable  of  handliQ|-tiMs1iithibit  ciBe. 
Tadmedogy.  hcwewtt,  i8<ohangin8  and 
so  ase  the  aerwioes  4hat  (he  REA 
borrowers  are  required  to  |krovide.  Many 
of  the  subscribers  jce  new  askii)g.i»r 

data  nnmrntiP'"'*'""*.  H^tid  TArnimile 

and  video  teleconfereocing  tari^To  be 
sure  that  cables  used  tor  ciurent  and 
future  Tie  instaflatioins  are  of  the 
highest -quality,  REA  is -incorporating 
requirements  ittte  Hn  specifioetion  for 
o&^Mes  inton^od  for  TlC'Oen'ier 
applications. 

The  current  specification  pequirement 
that  the  fiRingcompomid  wfU  not  flow 
or  dnp  rt'66  C  littiti  the  inrtanation  in 
c^es«f  #ie  ewpanded  tnsultrtiBB  4ype 
to  direct  biaial  muA  <uidotgrouHd 
applications.  REA  ifaas  ^sei^ed  ^  altow 
nUad  cable  mtfa  eiqiaaAed  iasufartipa  far 
aerial  iatiajlatioa  las  areU  as  itisect 
burial  and  undecgrDiiBd<ap(:iiioatii}>8 
becuue  air  cote  liable  iiMtaUed«endly 
does  have  pcoUems  with  x^aacd  .to 
moi&ture  iqgress  which  results  io  ioss  Af 
service  and  high  jaaioiRnance  costs  to 
REAbortowais.  This  cab^e  was  chosen 
for  aerial  instaQation  because  of  its 
reduced  wejghl  and  smaller  size  in 
comparison  to  conventional  filled  cable 
containing  soHd  insulation.  RCA's 
problem  wilSi  instrfhng 'this  type  of 
■caWe  in  fte  air  is  the  possibility  of 
Tilling  compotrad  separation  and  tfte 
possible  drippii^  olthe  compoand  when 
subjected  to  fbenndl  oytting.  Te  end 
these  problems  R£A  is  reqmring'Ote 
filling  compound  to  oomplywitha 
compoand  flow  Teqoixement  t£Mi*C 
drip  temperatare. 

The  reason  that  raw  nraterifrf 
insulating  and  jacketing  irequirenieats 
are  not  in  the  existing  specifioation  is 
that  these  requicfixaents  are  caveied  by 
REA  Specifications  PE-200  and  --210. 
REA  iocQipatEatad  the  xaw  aialerial 
requirements  covered  by  these  (wo 
specifications  into  the  revised  REA 
Specification  PE-89.  REA  will  be 
incorporating  the  agnilicalble  taw 
materials  requirements  in  JlEA 
Specifications  PE^2eo  and  ffi-ZlO  iirto 
all  file  wire  andcable  specifications  as 
they  are  revised.  When  thie  bas  been 
accomplished  i^.200  and  jFE-ZU)  will  be 
withdrawn. 

This  action  aatablifihes  REA 
requirements  for  filled  cables  with 
expanded  insulation  without  affecting 
current  designs  er-manttfactoriiig 
techniques  of  cable  mamtfaoturers.Tliis 
action  also  affects  REA  borrowers  in 
that  they  will  be  able  to  install  a  full 
range  of  filled  telephone  cable  with 
expanded  insidation  at  reduced  cable 
cost  without  degradation  in  cable 
quality.  It  will  aff^ect  petroleum 
producers  in  that  it  will  decrease  the 


cons«mption<of  petmleuin  io  telephone 
cables. 

A  Jsiotice  of  Pmpased  Ratlemaking  Mcas 
publiahed  in  the  fiadeail  fiagister  ton  fu^ 
9, 19M.  Vaknae  ^  tto.  132.  page  27SS2. 
SeuBcal  ^mtEBest  paries  loowinftedaa 
this  proposal.  A  summary  of  the  aceas 
addressed  te  ^faeir  cnsBnuifts  is  as 
foUoww: 

1.  Insulating  and  jacketing  raw 
material  zequiremeitts  sbouiibe 
eliminated  from  <the  spedfieatioa 
because  theiraze  nat  eed-product 
performance  requiremants. 

2.  Spark  lest  voltages  for  determining 
con^hietor  inarfafiai  faolto  -sltetild  be 
decreased. 

3.  The  average  capacitance 
unbtflanoe-te-groand  TefpAntoeiti  for  24 
and  26  AWG  instAated -conductors 
shoidd  be  increased. 

4.  Tighter-near-end  .cro8rtdIk,(P«EXTl 
levels  at  772  kHz  for  Tl  screened  cable 
compared  wdlh  industry  stated  levels 
shoidd  not  be  required. 

5.  The  filling  compound  abould  not  be 
required  to  saQ8ty'an2D''C  drip 
temperature. 

REA's  response  to  these  comments  is 
summaozed  as  follows: 

1.  REA  bas  to  Ihe  fuQe&l  exient 
possible  tried  to  ^ecij^  raquitemenls 
based  .on  end-product  peiionuanoe  in 
REA  sped&cations.Kowevet,  there  are 
certain  areas  In  fhe.^pecIfix:atiQBs  wbich 
.REA  believes  manufacturing 
requirements  are  needed  in  addition  to 
the  end-product  requirements  to  define  a 
quality  product.  One  cJ  these  areas  is 
materials.  The  reason  tor  the 
incorporation  of  Taw  material 
requirements  is  iREA^j  determination 
that  end-preduct  material  performance 
requirements  do  not  safeguard  against 
the -use  of  inferior  raw  materials.  Until 
REA  can  be  assumed  that  these  present 
end-product  material  requirements  will 
preclude  the  use  of  inferior  raw 
materials,  REA  will  not  eMminate  the 
insulating  and  jacketing  raw  material 
requirements  for  REA  borrower  use 
from  the  specification. 

In  addition,  E£A  has  revised  some  of 
the  raw  material  requirements  to  reflect 
current  raw  material  properties  and  Io 
allow  lor  ihe  deveJbopmeal  of  newer  raw 
materials.  The  revisions  are  as  k^ows: 

a.  The  basic  propyleaie /ethylene 
copoiymar  resin  was  dbaoged  from  Type 
IM5000  per  ASTM  D  214fr-«)  to  Type 
il-d4000  per  ASTM  D  2i4&^a0  with  one 
eNception.  That«ne«xceptioois  the 
elimination  .of  Ihe  lower  anelt  flow  rate 
value  specified  by  4he  "4"  in  the  £r^ 
di8|it  of  the  44000  per  ASTM  D  2146^80. 
This  exception  will  allow  the  melt  flow 
rate  for  the  resin  to  range  fiom  0  to  5, 
maximum. 
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b-  Revised  the  dielectric  constant  of 
the  polyethylene  resin  {rom  a  range  of 
2.3  to  2.4  to  only  a  maximum  of  2.4.  Also 
revised  the  dielectric  constant  of  the 
propylene/ethylene  copolymer  resin 
from  a  maximum  of  2.27  to  a  maximum 
of  2.3. 

c  Revised  die  "Melt  Flow  Rate" 
requirement  to  eliminate  excessive 
wordiness. 

d.  Revised  the  'Tensile  Strength  and 
Ultimate  Elongation"  requirement  to 
allow  for  testing  in  accordance  with 
ASTM  D  170»-79. 

e.  Allowance  of  Linear  Low  Density, 
High  Molecular  Weight  Polyethylene 
(LLDHMW)  jacket  raw  material. 

f .  Combined  die  LDHMW 
Polyethylene,  die  LDHMW  Ediylene 
Copolymer  and  Uie  LLDHMW 
Polyethylene  raw  materials  into  one 
column  with  a  Low  Density  (LD) 
Polyethylene  heading.  Also,  under  the 
LD  Polyethylene  heading.  REA  changed 
the  britUeness  requirement  from  4/10  to 
2/10  maximum  failures  and  the 
environmental  stress  crack  resistance 
requirement  from  2/10  to  O/lO  maximum 
failures. 

2.  The  spark  test  voltages  used  to 
determine  conductor  insulation  faults  in 
the  revised  specification  are  the  same 
voltages  that  independent  cable 
manufacturers  have  standardized  on 
for  spark  testing  of  expanded  insulation. 
In  addition,  manufacturers  producing 
filled  cables  with  expanded  insulation  in 
accordance  with  the  current 
specification  have  been  using  these 
voltages  for  over  four  years  without  any 
reports  that  these  voltages  are  inducing 
excessive  faults  into  the  insulation. 
Therefore,  REA  has  made  a  decision  to 
not  change  the  spark  test  voltage  levels. 

3.  REA  will  not  increase  the  average 
capacitance  unbalance-to-ground 
requirement  for  24  and  28  AWG 
insulated  conductors  because  REA  has 
had  major  noise  problems  on  some  REA 
financed  telephone  borrowers'  systems 
as  a  result  of  the  capacitance 
unbalance-to-ground  values  that 
complied  with  the  old  requirements  for 
solid  insulated  conductors.  The  solution 
to  these  problems  was  a  very  tedious 
process  which  resulted  in  subscriber 
hook-up  delays  and  loss  of  revenues  to 
these  REA  borrowers.  It  is  REA's 
decision  that  a  relaxation  of  the 
requirement  for  any  gauge  size  could 
result  in  major  noise  problems 
resurfacing,  resulting  in  undue  economic 
hardships  on  those  problem  systems.  It 
is  noteworthy  that  since  REA  has 
required  the  tighter  average  capacitance 
unbalance-to-ground  requirements  no 


major  noise  problems  have  surfaced  on 
REA  borrowers'  systems. 

4.  REA  will  require  Uie  tighter  NEXT 
values  for  Tl  screened  cables  for  the 
following  reasons: 

a.  The  original  digital  system 
engineering  rules  were  based  on  three 
spans  in  tandem;  today's  systems  often 
exceed  three  spans  in  tandem. 

b.  The  additional  3  dB  NEXT  margin 
provides  for  the  following:  (a)  48 
channel  duobinary  and  ternary  encoded 
systems;  (b)  die  engineering  of  Tl 
Subcriber  systems  which  ara  not  as 
"pure"  as  Tl  trunk  systems  and  (c)  new 
digital  subscriber  systems  under 
development  where  NEXT  requirements 
are  not  yet  defined.  Since  the  3  dB 
NEXT  margin  can  be  of  value  in  meeting 
both  present  and  future  digital  system 
needs,  REA  will  require  the  higher 
NEXT  levels  at  772  kHz. 

5.  REA  will  require  that  the  filling 
compound  to  comply  with  an  80  *C  drip 
temperature  to  avoid  filling  compound 
separation  when  this  cable  is  installed 
in  aerial  appUcations.  Compound 
separation  cannot  be  tolerated  in 
cellular  insulated  cables  because  there 
is  the  possibihty  of  oil  migration  into  the 
cells  which  will  change  both  the 
physical  and  electrical  characteristics  of 
the  insulation.  There  is  also  the 
possibility  that  the  voids  left  by  the 
migrating  oils  from  the  filling  compound 
will  offer  sites  for  water  collection 
which  will  certainly  change  the 
electrical  characteristics  of  cable. 
Because  of  these  reasons  REA  will 
require  the  80  *C  flow  requirement  of  the 
filing  compound  for  expanded-insulated 
filled  cable. 

List  of  Subjects  ui  7  CFR  Part  1772 

Loan  programs — Communications, 
Telecommunications. 


PART  1772— {AMENDED] 

In  view  of  the  above,  REA  hereby 
amends  7  CFR  Part  1772  by  issuing  a 
revised  REA  Bulletin  345-89. 

1.  The  authority  citation  for  Part  1772 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.;  7  U.S.C.  1921 
et  seq. 

2.  Section  1772.97  is  amended  by 
adding  the  entry  345-89  to  read  as 
follows: 

§  1772.97    Incorporation  by  reference  of 
telephone  standards  and  specifications. 


REA 

BuHa«n 
No. 


Spadll- 

nton 

No. 


Data  laslisauad 


Titlaof  standard  or 
■pacification 


34S-a9 


PE-89    Oct  31.  1985 REA  Specification 

lor  Mad 
Talephona 


Enpandad 
Insulation. 


Dated:  October  31. 1985. 
lack  Vu  Mark. 

Acting  Administrator. 

(PR  Doc.  85-28752  Filed  11-8-85  8:45  amj 

■MJJNQ  COOe  9410-1S-M 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20, 21.  and  73 

Changa  in  Ragion  II  Talaphona 
Nutnbar 

AQENCV:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  indicate  a  change  in  the 
commercial  telephone  number  for  the 
NRC  Region  II  Office  located  in  Atlanta, 
Georgia.  These  amendments  are 
necessary  to  inform  the  public  of  these 
administrative  changes  to  NRC 
regulations. 

EFFECTIVE  DATE  November.  12. 1985. 

FOa  FURTHER  INFORMATION  CONTACT. 

John  Philips,  Chief,  Rules  and 
Procedureis  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone  301- 
492-7088. 

SUPmXMENTARY  INFORMATION:  Effective 
November  12, 1985,  the  commercial 
telephone  number  for  the  NRC's  Region 

11  office  will  be  changed  from  404-221- 
4503  to  404-331-4503.  In  addition,  on 
November  12  all  Region  II  offices  with 
telephone  numbers  that  begin  with  the 
current  prefix  "221"  will  be  changed  to 
the  new  prefix  "331". 

Because  these  amendments  deal  with 
agency  practice  and  procedures,  the 
notice  provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C.  533(b)(A).  The  amendments  are 
effective  upon  publication  in  the  Federal 
Register.  Good  cause  exists  to  dispense 
the  usual  30-day  delay  in  the  effective 
date  because  the  amendments  are  of  a 
minor  and  administrative  nature  dealing 
solely  with  agency  procedures. 


Environmeiftal  Impact:  Categorical 
Exclusion 

The  NR£  .has  detemimed  IhaA  Ihis 
final  rule  in  ihe  -type  iif  actioo  ^ciibed 
in  categorical  exclusioii  10CF& 
51.22(c){a).  Therefore,  neither  an 
envirormrerrtal -impact  statement  nor  an 
environmental  assessment  tras  fceen 
prepared  ifior  this  final  mk. 

Paperwork  Heducfion  Act  Statement 

This  fmal  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  ofihe 
Paperwork  "Reduction  Act  of  1980  (44 
U.S.C.3501.etseq.). 

List  of  Sul»)0cti 

10  CFR  Part  20 

Byproduct  material,  Licensed 
material,  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Occupational 
safety  and  health,  IPackaging  and 
contaioere,  Penalty,  iladiatien 
protectioD,  RepoEting  and  secoidkeepiiig 
requirements, 'Special  tmclear  material. 
Source  matexial.  Waste  treatment  and 
disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors, 
Penalty,  Radiation  protectiiin,  Reporting 
and  recordkeeping  pequirementa. 

W  CFR  Part  73 

Hazardous  materials — transportation. 
Incorporation  'by  reference.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Penalty,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1^4,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  UJ5.C.  553.  fheNRC 
is  adapting  the  following  amendments  to 
10  CfB  Parts  20,^  and  73. 

PAWr  2C— STAM)ARDS  FOR 
PROTECTION  AGAINST  RADIATIOM 

1.  The  authorrty  citation  for 'Part  .20 
continues  to  read  as  follows: 

Authonty:  Sec.  161.  as  amended  (42  LI.8.C. 
2201);  sec.  201.  Bs  amended  (42  U.S.C.  6B41). 

Appendix  D — (Amended) 

.2.  iln  Apj>eadix  jD,  tbe  commeroial 
teleiAoneiiuo^ierifiQr  tfaeitniCfiesionil 
Office  (Allanta.  'Georgia)  is  ohanged 
from  1«08:)  221-4503  to  (494)  331-4503. 

P  AB?  21 -AERORTIHG  OF  jaS^^lS 
AND  NONCOMPLIANCE 

3.  The  authority  citation  for  Part  21  is 
revised  to  read  as  follows: 


Autfaodty:  Sec.  IBl,  68  Stat  94a  ae 
amended,  wee.  234,'839tat.  444,  at  amended 
KZO.S.C.  2201.  2282^ ^ees.  atn.  m  amended. 
»a,«  Statia<2,  aa.aBnBaei,  1M6  (42  U.SC 

AirfiK  pmyosas  of  HBcm  flBSttt..«a8.  «■ 
amaaded  (42  US£L  2278);  Je|  ^AXlXJiiai). 
and  21^  «ie  iMuad  ^ndar  MB.  Ifllh,  M  Stat. 
948.  af  lamended  (42UL&C.  22aQb:^'Jud 

§{21.21,  21.41,  and21Jl«ie  issued iinderjsec. 
leio.  flS'Stat.SSa  as  amended  142  n.SX:. 
2201(o)). 


§2L«  tt 

4.  In*)otnote  1  to  ?  21.Z  fte 
■cwnmercial  telephone  •ntmiber  for  the 
NRC  Region  B  Offloe  fA^tenta,  Georgia) 
is  chanfed  ^m-HMJ  221-4503  to  ^40<y 
331-4503. 

PART  70    PH¥SC*ALPROTECTKW<  OF 
PLANTS  AND  MATERIALS 

5.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

ilkullMrity:.^c.  161.  as  amended  (42  U.S.C. 
2201);  sec.  201,  as  amended  ."(42  tr.3.C.  5841). 

Appendix  A— [Amended] 

6.  In  Appendix  A,  the  commercial 
telephone  number  lor  the  NRC  Region  II 
OffiaeXAdanta,  Geocgia)  is  changed 
from  (404J  221-45<Bto  (404)  331-4503. 

Dated  at  Bethesda,  Maryland  this  5th  day 
of  November  1985. 

Fof  the  Nuclear  Regulatory  Commission. 
William }.  Dircks, 
EHecutive  DrrecterforOperationa. 
[¥9.  Doc.  65^6821  Filed  11-6-65;  6:*5  atrtj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPvt20 

(Docket  No.  «4^AliE-29;  AnMK.  Mo.  a»- 

5163i 

Airworthiness  Directives;  AlliBooX«as 
Turbine  Division,  General  Metois 
CMporalian.  Mm>n  Modal  SSO-CSO 
SeriasEngtaws 

AGENCX:ivedeEal  Aviation 
Administration  (FAA),  DDT. 

«CFIOn:  Final  rule. 

SUMMAmrtThis  action  publishes  in  the 
Fe^erri  "Register  and  makes  effective  <to 

all  persons  an  amendment -adoptirtg  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  hy 
individual  lelegiams  to  alllcnown  U.S. 
ownaF8.andtiyaeiators  of  certain  Allison 
Model  250-C30  and  -C30S  engines 
installed  in  Sikorsky  Model  S-76A 
helicopters  and,  with  appropriate 
revision,  also  supersedes  AD  83-22-05 


dated  November  B,  1983,  applicable  to 
certain  ADikOBldodel  250^:%  Series 
eug^es.The  ADxe^uires  kuibine 
modificatinnB  and  jsmoval  l)eZoce   ' 
fitrther  ilight  lor  Sikorsky  S-4«A 
installatkms.  x^f  iutbjDe-lo-fompreasor- 
coupUng  P/JN  23008080  .and  leplaoemeat 
with P/N 23032385  or,  asaltacnative 
temporary  compliance  reinataHation./ 
continuation  in  service  of  P/N 18096895 
m  P/.N  £889071  couplings.  Tbe  AD  is 
needed  to  prevent  possible  iailuse  of 
tutbine-to-compreasor-coupling  P/N 
23008a80.aiui  tuchine  shafting  ruk^/ 
misalignment  ih«t  could  iead  to  an 
overspesd  uncontained  failure  of  the  gas 
producer  turbine  rotor  of  certain  Model 
250-C30  Series  engines. 

DATES:  ESectun  November  IB,  1^5.  to 
all  persons  exoept  those  persons  to 
whom  it  was  made  immediately 
effective  ty  telegraphic  AD  (TAD9  TB4- 
24-54,  issued  Deoember  10, 1884,  wliich 
contained  this  amendment. 

CompHanoe  sdredule — As  pKscribed 
in  tbe  body  oflbe  AD.  Incorpcratienby 
Reference — Approved  by  the  Director  of 
the  Federal  Register  ae  of  November  16, 
1985. 

ADDRESSES:  The  applica'ble  service 
bulletins  (SB'sJ  may  "be  obtained  from 
Allison  Gas  Tuifbine  Division.  General 
Motors  Gorporation,  P.t).  Box  420, 
Indianapolis,  Indiana  46206-^)420. 

Acopy  of  eachSBis  contained  in  the 
Rules  Docket  at  Che  Office  nf  Regional 
Counsel,  PAA,  -Attn:  Kules  Docket  Ifia 
S4-ANE-29, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  0M03, 
and  may  lie  .examined  weekdays,  exoept 
Fadeialiiolidays,  between. &QO,ajiL  and 
4:30  pjn. 


FOR  FURnaR  NM'« 

Mr.  lioyaoe  H.  Rratber,  Ghtcago  Aircraft 
Certtficatton  Offtoe.  Prapulsian  Srancii. 
ACE-140C.  TAA.  £380  fast  j3ayFan 
Avenue,  Des  Piaioes,  ittineis  60616; 
telephone  312-B94-7132. 
SUPPLEMENTARY  information:  On 
December  10, 1984,  TAD  T84-24-^4  was 
issued  and  made  effective  immediately 
to  all  fcnoivn  tJ.S.  trwners  and  operators 
of  certain  Mlison  Model  250-C30and 
-C30S  engines  instafHed  in  Sikorsky 
Model  S-76A  helicopters.  The TAD 
required  removal  of  turbine-tc- 
compressoF-ooHpliDg  P/N  23008080 
before  further  flight  AQison  message 
THO-Z43SW-NIB-84  dated  Daceniber 
11, 1984.  approved  liy  ihe  .'Manager. 
Chicago  Aircraft  CerSficarion  Office 
lACO),  clarified  ftal4heTADanl> 
aijplied  te  Model  250-C30and  -G30S 
engines  incorporating  P/N  23008080  and 
authorized  the  reinstallation/ 
continvation  of  serviceable  P/N  6896895 
cc'jplings  subject  to  the  turbine 
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shafting/coupling  inspection 
requirements  of  AD  83-22-05.  Allison 
Commercial  Engine  Alert  Bulletin  250- 
C3a  -C30S  CEB-A-72-3134,  Revision  1 
dated  January  15, 1965,  approved  by  the 
Manager,  Chicago  ACO,  authorized  P/N 
23032345  as  the  replacement  to  P/N 
23006080  subject  to  a  repetitive  300-hour 
turbine  shafting/coupling  inspection 
being  conducted  in  acconlance  with 
Allison  CEB-A-72-dl08.  P/N  6896895  or 
P/N  6689071  were  retained  as  temporary 
alternative  compliance  methods  until 
the  next  turbine  repair/overhaul  shop 
visit.  TAD  action  was  necessary  to 
prevent  possible  axial  fatigue  cracks, 
that  could  originate  in  the  thumbnail 
notch  of  the  aft  end  of  turbine-to- 
compressor-coupling,  from  progressing 
to  a  point  where  a  disconnect  failure 
could  occur.  A  turbine-to-compressor- 
coupling  disconnect  will  result  in  an 
inflight  shutdown  or  possible  overspeed 
uncontained  failure  of  the  gas  producer 
turbine  rotor. 

This  AD  also  incorporates  corrective 
actions  to  prevent  possible  Ni  shafting 
misalignment  and  the  requirements  of 
AD  83-22-05,  with  additional  250-C30 
models  added,  to  prevent  possible 
carbon  buildup  and  subsequent 
shafting/coupling  rub  that  can  cause  Ni 
shafting  disconnects  and/or  overspeed 
imcontained  failures  of  the  gas  producer 
turbine  rotor. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  December 
10. 1964.  to  all  known  U.S.  owners  and 
operators  of  certain  Allison  Model  250- 
C30  and  -C30S  oigines  installed  in 
Sikorsky  S-76A  helicopers.  If  the  TAD 
has  not  been  complied  with,  then  these 
conditions  could  still  exist.  Therefore, 
the  AD,  with  appropriate  revision  to 
clarify  and  delineate  final  corrective 
action  of  TAD  84-24-54.  and 
supersedure  of  AD  83-22-05,  in  addition 
to  incorporation  of  service  documents,  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  Part  39  of  the 
Federal  Aviation  Regulations  (FARs)  to 
make  it  effective  to  all  persons. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 


must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  chained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Engines,  Aircraft, 
Aviation,  safety,  Incorporation  by 
Reference. 


Adoption  of  die  Amendment 
PART  3»-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  amends  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C  108(g)  (Revised.  Pub.  L  97-*49. 
)anuary  12, 1983);  14  CFR  11.89. 

2.  By  adding  the  following  new  AD  to 
S  39.13: 

Allison  Gas  Turbine  Division,  General 
Motora  Cotp.  (Allison,  formerly  Detroit  Diesel 
Allison):  Applies  to  Allison  Model  250-C30 
Series  engines  installed  in  rotorcraft 
certiricated  in  any  category  with  the 
following  engine  and  turbine  serial  numbers: 


25000- 


2SO-C30. -C30S-.. 

2SO-C30R„ 
2SO-C30P- 


Engins  Mrtst  NO; 


CAE  S00001  ttvough  9000026.. 


CAE  S00001  through  890840.  S90643  ttvou|^ 
S90847.  890849  ttvough  880858.  890860. 
B90861.  890863. 

CAE  895068.  885077.  895078.  895062.  895084, 
885085.895096. 

CAE  895001  through  896177 


Twtkw  MrW  No. 


CAT  900001  Ihrou^  90683.  95001  Ihrou^ 
95336,  95338  through  95347,  95349.  95350, 
95352  through  95365.  95368,  95370,  95372 
through  95374,  95376  ttirough  95394.  953S6, 
9S398  ttvough  95407. 

Sam*  Mibov*. 


Sam*  ■*  abov*. 
Sum  ■■  itiova. 


Except:  Existing  Model  250-C30  Series 
engines  which  have  incorporated  all  of 
the  following  Allison  Commercial 
Engine  Bulletins  (CEB's): 


Subject 

Engine,  Turbine- 
&diaust  Collector 
Modifications. 


CEB-A-72-3134,  Rev. 

2  dated  Sept.  15, 

1985,  or  CEB-A- 

72-3135,  Rev.  1 

dated  Sept.  15, 

1985,  or  FAA 

approved 

equivalents:  and 
CEB-72-310a  Rev.  1 

dated  Sept.  15. 

1985.  or  FAA 

approved 

equivalent;  and 


CE&-72-3059,  Rev.  4 
dated  Sept  15. 
1985.  or  FAA 
approved 
equivalent;  and 


Subject 

Engine.  Turbine 
Assembly. 
Turbine-to- 
Compressor 
Coupling  Shaft- 
Replace. 


Engine,  Compressor 

Assembly,  Spur 

Adapter 

Gearshaft — 

modified  by  adding 

Three  Slots  in  Bore 

&  Plugging  Oil 

Feed  Hole. 
Engine,  Compressor 

and  Gearbox 

Assemblies — 

modify  to  Roller 

Number  2V4 

Bearing 

Configuration. 


CEB-72-309e,  Rev.  1 
dated  Sept.  15, 
1985,  or  FAA 
approved 
equivalent 

Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  possible  cracks  in  turbine-to- 
compresBor-coupling  P/N  23008080.  or  carbon 
buildup  on  turbine  shafts  and  couplings  that 
can  cause  shaft  rub,  or  shafting  misalignment 
from  progressing  to  where  a  disconnect 
failure  could  occur  and  subsequently  could 
result  in  an  overspeed  uncontained  failure  of 
the  gas  producer  turbine  rotor,  accomplish 
the  following: 

(a)  Model  250-C30  and  -C30S  engines 
installed  in  Sikorsky  S-78A  rotorcraft. 

(1)  Before  further  flight  remove  P/N 
23006080  coupling  and  replace  «vith  P/N 
23032345  in  accordance  with  Allison  CEB-A- 
72-3134,  Revision  2  dated  September  15. 1985, 
or  FAA  appproved  equivalent;  or,  as 
alternative  temporary  compliance,  until  next 
turbine  repair/overhaul  shop  visit  but  not 
later  than  November  30. 1988.  replace  P/N 
23008080  coupling  %vith  serviceable  P/N 
6896895.  or  P/N  6889071.  in  accordance  with 
Allison  CEB-A-72-3134.  Revision  2  dated 
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September  IS.  1985,  or  FAA  approved 
equivalent 

(2)  Within  the  next  SOboun  time-in-aervice 
after  the  effective  date  of  this  AD.  unless 
already  accomplished  within  the  last  250 
hours  time-in-servica.  and  thereafter  at 
Intervals  not  to  exceed  300  hoois  time-in- 
servlce  from  the  last  inspection,  perform  the 
following: 

Inspect  clean  turbine  shafUng/couplings, 
and  replace  the  P/N  AS  aOBMns  O-ring  (two 
for  P/N  23032345  and  one  for  P/N  6886685  or 
P/N  6889071)  on  the  aft  end  of  the  spur 
adapter  gearshaft  in  accordance  with  CE8- 
72-A-310e.  Revision  3  dated  September  15, 

1985,  or  FAA  approved  equivalent 

(3)  At  the  next  engine  repair/overhaul  shop 
visit,  when  both  the  compressor  and  gearbox 
are  disassembled  to  permit  access,  but  not 
later  than  November  dO,  1986.  perform  the 
following: 

(i)  Modify  spur  adapter  gearshaft  assembly 
P/N  23005278  in  accordance  with  Allison  CEB 
72-3100.  Revision  1  dated  September  15. 1985. 
or  FAA  approved  equivalent 

(ii)  Modify  engine  compressor  and  gearbox 
assemblies  to  include  the  roller  bearing 
configuration  at  the  2V^  bearing  location  in 
accordance  with  Allison  CEB  72-3059. 
Revision  4  dated  September  IS.  1985,  or  FAA 
approved  equivalent 

(iii)  Replace  turbine-to-compressor- 
coupling.  P/N  6896805.  or  P/N  8889071,  with 
P/N  23032345  and  install  two  P/N  AS  3085- 
018  O-rings  on  the  aft  end  of  the  spur  adapter 
gearshaft  in  accordance  with  Allison  CEB-A- 
72-3134,  Revision  2  dated  September  15, 1985. 
or  FAA  approved  equivalent 

(4)  At  the  next  turbine  repair/ overhaul 
shop  visit  but  not  later  than  November  30. 

1986,  modify  the  turbine-exhaust-collector  in 
accordance  with  Allison  CEB  72-3096, 
Revision  1  dated  September  15, 1985,  or  FAA 
approved  equivalent 

(b)  Model  250-C30.  -C30P.  -C30R  and 
-C30S  engines  installed  in  other  than 
Sikorsky  S-76A  rotocraft 

(1)  Within  the  next  50  hours  time-in-service 
after  the  effective  date  of  this  AD,  unless 
already  accomplished  within  the  last  250 
hours  time-in-service,  and  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  from  the  last  inspection,  perform  the 
following: 

Inspect  clean  turbine  shafting/couplings, 
and  replace  the  P/N  AS  3085-018  O-ring  (two 
for  P/N  23032345  and  one  for  P/N  6896885  or 
P/N  8889071)  on  the  afl  end  of  the  spur 
adapter  gearshaft  in  accordance  with  CEB- 
A-72-3143  dated  September  15, 1985.  or  FAA 
approved  equivalent 

(2)  Within  the  next  300  hours  time  in 
service  after  the  effective  date  of  this  AD, 
unless  already  accomplished,  or  at  next 
turbine  repair/overhaul  shop  visit  but  not 
later  than  November  30, 1987.  whichever 
occurs  first  perform  the  following: 

Replace  tiirbine-to-compressor  coupling  P/ 
N  23008060  with  P/N  23032345  and  install  two 
P/N  AS  3085-018  O-rings  on  the  aft  end  of  the 
spur  adapter  gearshaft  in  accordance  with 
Allison  CEB-A-72-313S,  Revision  1  dated 
September  15. 1985,  or  FAA  approved 
equivalent 

(3)  At  the  next  engine  repair/overhaul  shop 
visit  when  both  the  compressor  and  gearbox 


are  disassembled  to  permit  access,  but  not 
later  than  November  3a  1967,  perform  the 
foUowring: 

(i)  Modify  spur  adapter  gearshaft  assembly 
P/N  23005276  in  accordance  with  Allison  C^ 
72-Sloa  Revision  1  dated  September  15, 1985, 
or  FAA  approved  equivalent 

(U)  Mod^  engine  compressor  and  gearbox 
assemblies  to  inchide  the  roller  bearing 
configuration  at  the  2V%  bearing  locatioD  in 
accordance  with  Allison  CEB  72-3050, 
Revision  4  dated  September  15, 1965,  or  FAA 
approved  equivalent 

(iii)  Replace  turbine-to-compressor- 
COupUng  P/N  6866806,  or  P/N  6689071,  with 
P/N  23032345  and  install  two  P/N  AS  3065- 
018  O-ftags  on  the  aft  end  of  the  spur  adapter 
gearshaft  in  accordance  with  Allison  CEB-A- 
72-3135,  Revision  1  dated  September  15, 1965. 
or  FAA  approved  equivalent 

(4]  At  the  next  turbine  repair/overiiau] 
shop  visit  but  not  later  than  November  30. 
1987,  modify  the  turbine-exhaust-collector  in 
accordance  with  Allison  CEB  72-3096, 
Revision  1  dated  September  15, 1965,  or  FAA 
approved  equivalent. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request  an  equivalent  means  of 
compUance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office,  FAA.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois  60018. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Chicago 
Aircraft  Certification  Office  may  adjust  the 
compUance  time  specified  in  this  AD. 

The  following  Allison  Commercial  Engine 
Bulletins  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  6  U.S.C.  S52(a)(l): 
CEB-A-72-3134.  Revision  2  dated  September 

15, 1985 
CEB-A-72-3135,  Revision  1  dated  September 

15,1985 
CEB-72-310a  Revision  1  dated  September  15, 

1985 
CEB-72-3059,  Revision  4  dated  September  15, 

1985 
CEB-A-72-3108,  Revision  3  dated  September 

15,1985 
CEB-72-3096,  Revision  1  dated  September  15, 

1985 
CEB-A-72-3143  dated  September  15, 1985 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Allison  Gas  Turbine  Division. 
General  Motors  Corp.,  P.O.  Box  420, 
Indianapolis,  IN  46206-0420.  These 
documents  also  may  be  examined  at  the 
Office  of  Regional  Counsel,  FAA,  Attn:  Rules 
Docket  No.  84-ANE-29, 12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803,  weekdays,  except  Federal  holidays, 
between  8:00  ajn.  and  4:30  p.m.  This 
amendment  supersedes  Amendment  39-4756, 
48  FR  61287,  AD  83-22-05, 

This  amendment  becomes  effective 
November  18, 1985,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  TAD  T84-24-54, 
issued  December  10, 1984,  which  contained 
this  amendment 


Issued  in  Burlington.  Massachusetts  on 
October  21, 1966. 
Robert  E>  WUttliigloii. 
Director,  New  England  Region. 
[FR  Doc  85-26779  FUed  11-8-85: 8^45  am] 
nuMO  cfloc  mtt-ttm 


FEDERAL  TRADE  COMMISSION 

16CFRPart803 

AiiUUust  ImprovwiMfits  Act 
Notification  and  Report  Fonn  for 
Caitaln  Margara  and  Acqirisittona 

AOCNCV:  Federal  Trade  Commission. 
ACTKM:  Final  rule. 


:  This  final  rule  amends  16 
CFR  Part  803  Appendix  by  substituting  a 
revised  Antitrust  Improvements  Act 
Notification  and  Report  Form  for  Certain 
Mergers  and  Acquisitions  (the  "Form"). 
This  Form  must  be  completed  and 
submitted  by  persons  required  to  report 
mergers  or  acquisitions  pursuant  to 
Section  7A  of  the  Clayton  Act  IS  U.S.C 
18(a).  as  added  by  Title  II  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976  ("the  Act").  The  revised 
Form  is  virtually  identical  to  the  original 
Form  adopted  July  31, 1978,  except  for 
format,  minor  clarifications  in  the 
instructions  and  the  item  descriptions  on 
the  Form,  and  the  expiration  date  as 
currently  set  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  44  U.S.C 
3501  et  seq.  (1985).  The  new  Form,  which 
requires  no  additional  information,  was 
approved  by  the  Office  of  Management 
and  Budget  (OMB  Control  Number  3084- 
0005]  on  September  14, 1984,  for  use 
through  September  30, 1985. 
EFFECTIVE  DATE:  November  12. 1985. 

AOORESSEa:  All  completed  Forms 
including  any  documents  required  to  be 
supplied  in  response  to  any  item  on  the 
Form  must  be  delivered  to:  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission.  Washington.  DC  20580, 
and  Director  of  Operations.  Antitrust 
Division,  Room  3218,  Department  of 
Justice,  Washington,  DC  20530,  as 
specified  by  16  CFR  803.10(c)(1)  (1985). 
P0«  nmTHEK  INFORMATION  CONTACT 
John  M.  Sipple,  Jr.,  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission,  Washington.  DC  20580; 
Telephone:  (202)  523-3894. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  proposed  amendment  will  not 
expand  the  coverage  of  the  premerger 
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notification  rules  in  a  way  that  would 
affect  small  business.  Therefore, 
pursuant  to  section  606(b)  of  the 
Administrative  Procedure  Act.  5  U.S.C 
605(b]  (1985).  as  added  by  the 
Regulatory  Flexibility  Act.  Pub.  L  96- 
354  (September  19. 1980).  the  Federal 
Trade  CommissicHi  certifies  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Section  603  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  603,  requiring  a  final  tegulatwy 
flexibility  analysis  of  this  aaiendiiient.  is 
therefore  inapplicable. 

BackgrotBid  Infonnation 

The  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  requires  all 
persons  contempl^ting  certain  mergers 
or  acquisitions  to  file  notification  with 
the  Federal  Trade  Commission  {"the 
Commission")  and  the  Antitrust  Division 
of  the  Department  of  Justice  and  to  wait 
designated  periods  of  time  before 
consummating  such  proposed 
transactions.  Congress  empowered  the 
Commission,  with  the  concurrence  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  to  require  "that 
the  notification .  .  .  be  in  siKh  form  and 
contain  such  docnmentary  material  and 
information  .  .  .  as  is  necessary  and 
appropriate"  to  enable  the  agencies  "to 
determine  whether  soch  acquisitions 
may,  if  consummated,  violate  the 
antitrust  lawrs."  15  U.S.C.  18a(d)  (1965). 

Pursuant  to  that  section,  the 
Connnission.  with  the  concurrence  of  the 
Assistant  Attorney  General,  developed 
the  Antitrust  hnprovements  Act 
Notification  and  Report  Form  for  Certain 
Mergers  and  Acquisitions.  The  Form  is 
designed  to  provide  the  Commission  and 


the  Assistant  Attorney  General  with  the 
infonnation  and  documentary  material 
necessary  and  appropriate  for  an  initial 
evaluation  of  the  potential 
anticompetitive  impact  of  significant 
mergers,  acquisitions  and  certain  similar 
transactions.  The  Form  is  not  intended 
to  elicit  all  potentially  relevant 
information  relating  to  an  acquisition. 
'  Completion  of  the  Fonn  by  all  pcffties 
required  to  file  will  ordinarily  permit 
both  agencies  to  determine  whether  the 
waiting  period  should  be  allowed  to 
expire  or  be  terminated  early  upon 
request,  or  wdiether  a  request  for 
additional  information  should  be  made 
under  section  7A(e)  of  the  Act  and  18 
CFR  803.20. 

All  acquiring  and  acquired  persons 
required  by  the  Act  to  file  notification 
must  complete  the  Form,  or  a 
photostatic  or  other  equivalent 
reproduction,  in  accordance  with  the 
attached  instructions  and  the  premerger 
notification  rules. 

The  Form  was  first  promulgated  on 
July  31, 1978. 43  FR  33552,  and  became 
effective  on  September  5, 197&  It  was 
revised  in  1980^  45  FR  14205  (March  5. 
1980).  Sobsequently.  new  versions  of  the 
Form  were  approved  by  the  Office  of 
Management  and  Budget  on  December 
29, 1981,  February  23, 1963,  and 
September  14, 1984. 

The  Commission  believes  that  the 
notice  and  comment  period  ordinarily 
required  by  the  Administrative 
Procedure  Act  ("the  APA ").  5  liJS.C. 
553(b)  (1977).  is  uimecessary  here. 
Section  553(b)(B)  exempts  fit)m  the 
notice  and  oomnent  requirements  of  the 
APA,  promulgation  of  a  rule  where  the 
agency  for  good  cause  finds  that  the 
standard  procedure  would  be 


"impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  Promulgation  of 
the  proposed  amendment  falls  within 
this  exemption. 

The  public  was  afforded  the 
opportunity  to  conment  on  the  original 
ruhes  and  Form  in  two  notice  and 
comment  periods  provided  pursuant  to 
the  rulemaking  requirements  of  the  APA 
The  mlemaking  culminated  in  the 
promulgation  and  publication  of  the 
premerger  rules  and  Form,  and  was 
accompanied  by  a  Statement  of  Basis 
and  Puipose.  43  FR  33450  (July  31, 1978). 
Since  the  amendment  does  not  alter  the 
substance  of  the  prior  rulemaking  (i.e..  it 
does  not  change  the  type  or  amount  of 
information  required  by  the  Form), 
further  opportuinity  for  conunent  seems 
unnecessary.  The  Commission  therefore 
finds  that  a  separate  notice  and 
comment  period  at  this  time  would  be 
unnecessary  and  therefore  is  not 
required  by  the  APA. 

List  of  Subjects  in  IS  CFR  Part  803 

Antitrast,  Reporting  and 
recordkeeping  requirements. 

The  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  hereby  revises  the  Appendix  to 
16  CFR  Part  803. 

PART  803— (AMENOEDI  * 

1.  The  authority  for  16  CFR  Part  803 
continues  to  read: 

Authority:  Section  7A(d).  Clayton  Act,  15 
U.S.C.  18a(d).  as  added  tjy  Sec.  2m.  Hart- 
Scott-Rodino  Antitrust  Improvements  Act  of 
1976,  Pnb.  L  M-435.  90  Stat.  1390. 

2.  The  Appendix  to  Part  803  is  revised 
to  read  as  follows: 

BILUN6  cooe  9no-«i-m 
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MOnnamON  AND  HCPORT  FOMM 
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tsry  attachmants)  to  Dbactor  at  Oparations,  Anbbuat  Oivi- 
ston.  Dapaamant  ol  Jusaca.  Room  321&  lObi  and  Pann- 
sylvams  Aranua,  N.W.  Mbshington.  OC  20530. 

mMaviTEM 

AIIMavM-Mtach  tha  atbdavlt  rsqubad  by  S  KOS  to  paga 
1  ot  ma  Answsr  Shaaia.  Aequlnng  parsons  In  trsnsbcbona 
conarad  by  V  >0130  ass  raqulrad  to  alao  aubmb  a  copy  ol 
•<a  nobca  aanad  on  ttia  aoqimad  paraon  pursuant  to  S  803S 
(aX1).  (Saa  S  8035  (a||3) ) 

Cbbh  Ibndar  Oflar— Put  an  X  in  tha  appropnata  boa  to  In- 
dicata  wnathar  ihe  acquisition  is  s  cash  andar  oMar. 

(arty  Tbrmbtatlcn  —nit  an  X  m  Itia  yas  boa  to  raquaai  aar- 
ly  Wrminabon  ot  tha  swung  panod  Noitlicalion  ol  aach 
grant  ol  aarly  larmtnaltan  will  f  pubkshad  m  tha  Fadaral 
Ragotar  as  raquuad  by  S  7>Vt>)(2)  <*  tha  Oayton  >*)i 

ITEM  1 

Ham  1(a)— Gna  tha  nsms  and  hasdquaitors  addiass  ol  tha 

paiaon  Kling  nolilicatian  Tha  nama  ol  tha  paraon  is  tha 
nama  ot  tha  ultimaM  parani  anMy  includad  Mlhin  that 


Ham  1(b)  ^"Indicaia  athattw  ttta  paraon  fifing  notification 
is  sn  acquiring  parson,  an  acqunad  parson,  or  both  an  ao- 
quinng  and  acquirad  parnon  (Saa  S  801.2.) 

Ham  l(c>— Oma  tha  namaa  ol  an  uWmsta  param  anbtiaa 
ol  acquinng  and  acquaad  parsons  whrch  sra  partias  to  ifie 
acqunmon  •malher  or  not  biay  are  laquirad  to  lila 
rtotification 

IMm  l(d>— Put  an  X  m  ai  ma  boiaa  that  apply  to  ttiia 

acquiaition. 

llamHa)  Acbuwwp  paraons  put  an  X  In  tha  boa  to  Indlcsis 
ttia  highast  thrsahoW  lor  which  nobbcation  Is  liaaig  mad  (saa 
S  801 1  (h))j  S15  imNion.  15%.  25%.  or  50%. 

nam  1(f)— AH  persons  stale  the  natue  ot  voting  Mcurities 
held  as  s  lasun  of  the  acquwaon  tnom  me  value  ot  smsh 
held  as  a  lesuii  ol  ine  acquisiiion  onaan  lasponsas  to  Nam 
3(c).) 


wrmnir  ra  anaiy  w\  wnn  i\mi  m  a  ODrpofaoon,  pannarinip^ 
or  edtar  (apacdyV 

NMa  1(li^*— Put  an  X  In  ttia  appiopriato  boa  to  tndteMa 
vvhatiar  daiB  tumiaftad  la  by  calandar  yaar  or  fiacal  yaac 


Mhb  1^l)..Piil  an  X  in  Iha  appfoprtato  boc  to  mdtoato  IT  Ma 
ronn  ■  D^ng  niaa  on  oanan  v  ma  imnm  parara  ar^ny 
TFf  W9it99m  wiy  wnwn  ins  vvna  pwaon  amnwixm  py  n 
to  ato  noblcabon  on  ba  bahsH  pursuant  to  S  S0a2(b).  or  N 
ttda  fonii  la  baino  8tod  putauaiM  to  S  WM  on  bahaM  o(  a 
tofafpn  pvaon.  Than  piowlda  ttta  navna  and  inaHnQ  addvaia 
oi  wia  anny  naig  nomiGVion  on  oanan  oi  via  raporangpar- 
aon  namad  In  Mani  t(a)  on  ttto  Form. 

Ham  1^"^  "h  amity  wWwi  via  paraon  WInQ  noonctfton 
otfiar  than  iha  uMmaia  parani  anMy  Hatod  In  Mam  MA  lo 
ma  araay  wnicn  la  maamg  uw  ooiiuwoont  or  a  ma  oaaaia 
or  MdnQ  aacuritiaa  of  an  araiiy  oihar  than  tha  uMmato 
parani  anmy  aawo  m  nam  nwf  ara  oaaig  awniwao,  pronoa 
ttia  nana  and  fnaiNnQ  add^aaa  of  tfiai  andty  and  tfia  paroan* 
taga  of  lia  wodng  aacurttaa  hald  by  tha  paraon  namad  in 
ham  Va)  abova.  Of  oomroi  la  atlaciad  by  miaana  oihar  than 
tha  dirad  hoidtoQ  of  Via  onitiy'a  voUng  aacurrtiaa,  daacrtoa 
tha  Marmadlartoa  or  tha  oonbad  thfough  whtch  control  la 
attodad  (saa  S  aOl.l(b).) 

ITBiS 

Ram  2(a)— Oaacnpfton  at  aepMialbon.  Briatly  daacrlba  Iha 
trsnaacuon  tnduda  a  list  ot  tha  nama  and  maHMg  addiaaa 
ol  aach  acqulnr^g  and  acquirad  parson,  whsthar  or  nd  r^ 
qubad  to  lito  iioulHaUon  and  a  daaenpbon  d  Bia  aaaals  or 
vobng  sacuhtiaa  to  l>a  acquirad  by  andlor  ths  otmaidara- 
twn  to  lia  racalMd  by  aach  party  If  MXIng  aacurtbaa  ara 
to  ba  aoqwrad  from  a  holdar  othar  ttian  Iha  iaauar  (or  an 


bty  (It  known)  such  holdar  and  tha  Iaauar  d  Iha  vobng 
aacurltiaa.  teqmrmg  parsons  in  tsndar  oltora  ahouid 
daacrtoa  tha  larma  d  tha  otiar. 

Ram  2(b)— Stato  tha  schaduladconsummabondatod  tha 
tranaacnon. 

Ram  2|b)^-0aacrlba  tfia  manner  ki  which  tha  tfanaacbon 
Is  toba  camadOiA-  Thadaacrtpiion  should  mdudathad^ 
padadtSalaa  dany  maior  aiwils  raqukad  ki  order  to  oorv 
summato  tlia  bansacben  (a^.,  stoekhddars'  msalings,  M- 
mg  d  rsquaata  tor  approval,  other  pubhc  (kings,  tarmma- 
Dons  d  lender  otters). 

Ram  2(d)(l)-^Asasfs  to  ba  aeqiaiad;  TMa  bam  la  to  ba  oom- 
plalad  only  to  tha  aalant  that  tha  banabcbon  Ran  aoquia^ 
bondaaaala.  Daatillia  s8uaiiaiBiilMaasiilsseeto(ratiei 
bisn  eaah  and  sacutWaa)  tota  aoqukad  by  aach  party  to 
IRa  bbnaacbon  gMng  appasdrnda  dollar  valuas  tharad.  K 
Via  trarwacbon  la  the  tormdien  d  a  lomt  venture  or  other 
corporation  (see  S  80140).  kidude  assets  to  be  aoqwrad 
by  the  Jokit  varaure  or  obiar  corporabon. 

Oiva  tha  appioiimais  total  value  or  eebmaiad  total  vatua 
d  ttto  assets  to  be  acquirad  in  pus  transaction. 
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Ram  1(g)— Put  an  X  m  the  appropriate  boi  to  mdlcaia        Eamplasd  general  dassasdasaals  other  than  cash  and 

ii 


MCufHiM  tn  land .  mwchandaing  mvamxy,  nunutaclur- 
Ing  plwili  (apadty  locKion  and  product*  producad).  md 
Man  MOfM.  For  Mcn  g*n«ral  (i»u  01  antn.  indicaM  !■<• 
paQV  or  porsQniph  numbdr  of  tht  cwRiact  or  other  docu- 
tnorM  subfnMMd  witti  this  Form  In  vrfttch  tho  tsMti  w  mo^ 
p««eulwly  dMcrKiad. 

WwUdKII)  ^^mll^llUb|facqutr^ngpl^won.(1bb^eo^^■ 
puna  Oy  icqutnrni  p«nor<* )  It  nnu  ot  m»  aequtrod  p«r- 

■on  (•••  S  80113)  •>«  prvcanOy  haid  t>y  Ih*  panon  Ming 
noMication.  lumnn  •  daacnplion  o<  aac^  ganaral  clatt  of 
Kid)  anati  In  0W  mannar  raquvad  by  nam  2(dXi).  and  tha 
dotar  nalua  or  aaomalad  dollar  vakia  at  Itia  Uma  thay  «Mra 
•cquirad. 

Hmii  2(a>— MMing  aaemiiaa  lo  b»  tcqund.  Fumim  Iha 
Mawliig  ir<ormalion  aapaialaty  tor  aacti  iHuar  wtnaa 


Hmii  XaNO— Uai  aaOi  otaH  ol  vgtmg  aacurttaa  (Inotuding 
BoaiawMi  »«>n9  lacunllaa)  mliich  wH  ba  uuMamlniu  allar 
Iha  acquWBon  ha»  baan  oomplalad  It  tttara  la  mora  than 
ona  claat  of  voting  aacuntlat.  nctuda  ■  daicnptlon  at  ma 
wwig  ngNi  ol  aacn  olaaa.  Mao  M  aacti  daaa  of  norvwiang 
aacunkaa  ahich  Ma  ba  acqurad  m  tl 


Nan  a(aNa>— 'RMl  numbar  o«  tfiataa  ot  aach  daas  o« 
aaouriiiaa  Mad  on  paga  3  whKh  aiW  ba  ouMandmg  allar 
tha  acQulallion  has  baan  complalad; 

Ham  KaKa)— 1bial  numbar  ot  riiaiw  ot  aach  da**  ot 
lacutttaa  Mad  on  paga  3  wNch  «HII  ba  acqulrad  In  thn 
aequWitan.  K  thara  •  mora  than  ana  acqulnng  paraon  lor 
any  daas  ol  aaetrtia*,  ihow  data  aaparMaly  tor  aach  ac- 
tjuWng  parson; 

Mm  a(a)((«>— Wanlity  ot  aach  parson  acquHing  any 
aacuMaa  ot  any  daas  Mad  on  paga  a  It  thara  is  mora  mvi 
cna  acqiMng  parson  tor  sny  das*  ot  sacurlilaa,  show  data 
sstiaiMI]!  lor  aach  aix|uinng  parson; 

Mm*  HtMvMMM  naliia  d  saoatKaa  at  aaeh  dasa  Msd 
OH  laga  S  la  ka  asquitad  la  Ma  iranMMn  (aaa  i  ■(»  10). 
H  M>s  la  man  iMn  ana  aoqyMng  paiaen  at  any  daaa  d 
sacufWas,  show  data  ssparaMy  tor  aach  acqulnng 
(It  tha  aad  doaar  valua  cannd  ba  dalsnninad  ■  tha 
d  Wng,  provida  an  asdmaiad  valua  and  mdlcala  tha 
on  which  iha  aaomais  was  mads ) 

Hsm  2(a)(«l>—'toai  numbar  d  aach  daaa  ot  sacunoat  IWad 
on  paga  3  whicn  wis  ba  hald  by  acqumng  pafson(s)  aflar 


or<a  acquiring  parson  tor  any  dassdsacurmaa.  show  dau 
aipsTMl)  tor  aach  acquiring  parson; 

Mw»ta)(»ll>-«VcaniaosdsacnaasadiiiiiillliiMiJ 
mtsr  2(a)(vl)  abova  whKh  wis  Ba  haw  by  tha  acquvtng  par- 
son(s)  sAsr  ttw  acqusibon  ha*  baan  complalad  (saa  \ 
(01.12(b)).  N  ihara  i*  mora  than  ona  acquiring  parson  tor 
any  dasa  d  sscuriiy.  show  data  saparaMy  tor  sach  acquir. 
ing  parson; 

Mm  2(«KvNi>-Oollar  valua  (d  sstimalad  doHar  vahja)  d 
aacurltia*  to  ba  hald  **  a  laauM  d  tha  acqulaition  (saa 
S  801.13). 


Mam  2(t)(l)— Fumsh  eopiai  d  fmal  or  mod  raoant  varsion* 
d  sH  documam  when  consHuls  ttia  agmamani  among  tha 
acqutnng  parsor<(s)  snd  tha  parsorys)  whoaa  vdmg 
aacunbaa  or  aasats  aia  to  ba  aoquirad  (Do  nd  attach  Itiaaa 
documanis  to  paga  4  d  Iha  Anawar  Shasta.) 

Mm  2(f)(li)— Indai  to  ancMaiy  documanis.  Furnish  an  in- 
dss  corsaming  a  tmd  dascnpllon  sufficlani  to  idaniity  aach 
ancillary  documam  or  daas  d  documanla  rdsMd  to  this 
agisaiiisiii.  sucn  a*  thoaa  laMIng  lo  parsortnd  motiais 
(ag.,  unon  oontracis.  amploymani  agraamana),  third-party 
hrioncing  agraamants.  laasas.  subiassaa  and  othof 
documanis  ralanng  to  tha  transtar  d  rsalty.  or  dhar  similar 
documanis  ralaiad  to  ttt«  transaction. 

ITEMS 

4«s*(s  and  voting  Mcurrbes  hatd  at  a  faautr  d  (ha  aOQuW- 
Km  (to  bm  complalad  t>y  bdh  acquiring  and  acqmrad  par- 
sons). Stala: 

Mam  H»y  tha  parcaniaga  d  tha  asisli; 
Mm  S(b)-  tha  parosniaga  d  tha  vdmg  sacurltiaa; 
nam  3(c>-  tha  sggragata  lolal  doHar  aniouni  d  voting 
sacuribaa  and  asaals  d  tha  acquirad  parson  to  ba  haU  by 
aach  aoqutrmg  parson,  ss  a  laadl  d  Iha  scqulsaton  (saa 
Si  801.12.  801  U  and  S01.14). 

rreM4 

Fumiah  ana  copy  d  aach  d  IM  totowmg  documama.  Fv 
aach  anbty  mdudad  wMhln  tha  parson  Ming  noMicaHon 
idUdi  haa  propaiad  lis  own  such  documanla  diflsrani  tram 
thoaa  praparad  by  ma  parson  Hung  ndWcaBon,  Annlah,  In 
addibon,  ona  copy  d  aach  documanl  Inim  aach  sudi  dtwr 
anMy.  Furnish  copws  d: 

Mm  4(aKdl  d  tha  tolowlng  documanis  wMdi  hMs  baan 
litad  wWi  tha  Unitad  S«Ma  SaowlUaa  and  bdtanga  Com- 
mMIgn  (or  ars  e  ba  Md  renianipoMiaeud»  In 
ban  sAh  this  aoquisHionJr  tM  mod  raoaM  prsay 
and  Fiomi  KMC  aach  datad  nd  mora  than  thraa  yaars 
to  tM  dMa  d  iMa  NdtficsMn  and  Ragert  Form;  dl 
10O  and  »4(  Mad  sinca  tha  and  d  IM  partod 
tha  Form  104(  bamg  suppHad;  any  lagisbsiluii 
Mad  In  oonnadion  with  tha  tranaacnon  tor  which 
ton  la  baing  fllad;  It  tha  aoquisibon  is  a  tsndsr 
SdMdula  MO-1  AHamdivalii  H IM  pataon  HMg 
ban  doaa  nd  hava  copras  d  lasponslva  documanis 
availabis;  idsnulicdion  d  such  dooumaras  and 
data  and  placa  d  fihng  win  oonauuia  complianoa 

NOTE:  In  raaponaa  to  Ham  4(*).  tha  parson  Ming 

Hon  may  tocarporato  by  Maiai'ica  documsras 

with  an  aarHar  fHmg  aa  suplainad  m  tha  sMt  tonnal  mar- 

prsMMna  dalad  April  ift  \9)%.  wid  April  7. 1M1.  »>  in  S 

80a2(s). 

Mm  4<b)— tha  mod  lacanl  annud  faports  and  mod  rscam 
•mud  audK  laporls  (d  paivn  Mng  ndWcMon  and  d  aach 
iwronadldalad  UnMd  SMaa  Muar  Indudad  within  such 
parson)  and.  K  dflarani.  tha  mod  raced  rsgulaity  praparad 
balanoa  shad  d  tha  parson  Mmg  notmcdion  and  d  aach 
unconsoHdalsd  Uratad  Stato*  issuar  indudad  within  such 


Mm  4<c>-ail  dudas.  suivays.  andysas  and  lapons  which 
wars  prsparad  by  or  tor  any  othcarti)  or  dliactor(s)  («.  In 
ttia  caas  d  unmcorporaiad  antitia*.  indvldaals  sasroslng 
similar  hmcbons)  lor  tha  purpota  d  evaluating  or  analyz- 
ing the  acquidbon  with  rsspad  to  msriwi  shera*.  compeb- 
Bon.  competitors.  marMi*.  poantiai  lor  sales  growth  or  ex- 
pansion into  product  or  geograplw:  mariiets,  and  indicate 
(H  not  contained  in  the  document  itselt)  the  dale  d  prepara- 
tion, the  name  and  tltl*  d  each  individud  who  prepared 
each  such  document. 

Parsons  Ming  ndtlicstian  may  provide  an  opiiond  mddi  d 
documeds  cdled  tor  by  Item  4  on  paga  S  d  the  Answsr 
Shsels. 

NOTE:  If  the  person  Wing  ndltlcdlon  withholds  wiy 
documents  called  tor  by  Hem  4(c)  based  on  a  daim  d 
privllage.  the  person  mud  piOMde  s  welsmed  d  reesons 
tor  such  noncotnpNance  as  specilled  in  the  sisft  tormd  in- 
Mrprdabon  dsM)  September  131 IBTB.  and  %  8033(d). 

(TEMS  I  thrattgh  9  end  IM  Awendbi 
NOTE:  %r  Mm*  « fhrougA  «  and  rhe  Affpandbr  umitsd  or 
aaparate  ra^xmae*  m»y  be  reguinsd  d  the  ptnoi^hling 
notification  (See  S  S032(ti)  rniO  (c)) 

im  M)  —  S(c):  Thaaa  Hams  raquad  Intormdion  regar- 
ding doMr  lavonusa  and  Imlf  d  oommorca  d  three  levels 
with  rasped  to  operations  conducted  wnnm  the  United 
Sialae  (See  S  80a2(cK1) )  All  persons  mud  submit  ceftam 
data  d  the  a^diglt  (SIC  cede)  mdusrry  levd  %  the  eited 
Ihd  dotar  iai«nuea  are  derived  trom  manutlBCturing  opera- 
Mns  (SIC  maid  greupa  20-98).  data  must  also  be  subma- 
lad  d  ttw  Migli  product  daa*  and  MigN  produd  levets 
(SIC  oodea).  (See  OanaM  kislruobons  »  tM  Form).  In- 
surance earners  (Z-dtgit  3lC  ma|W  group  63)  should  supp- 
ly the  mtormatnn  rsqueeied  only  witn  respect  to  indudnes 
nd  wdwi  2-digit  ma|or  9014)  63  Ciedil  egenoes  dhsr  than 
benia;  security  and  oommodty  broiwrs.  deders,  on- 
diangaa.  and  aarvloef;' holding  and  dhar  Imaslmad  ot- 
lloee.  and  real  estate  companie*  (2-dlgit  SIC  ma|d  groupe 
61, 62. 67  and  65)  shoiid  identrty  d  explain  the  ravanuas 
rsponsd  (eg.,  dollar  sale*,  recdpls). 

MrsonaMing  ndiflcabon  should  Induds  ths  uid  ddlar 
ravanuee  Id  1977  denvad  by  8|  ardttea  Indudad  within  Iha 
patsan  filing  naMwalidi  d  Mi|  Mw  Hsa  HdiUcaaoii  and 
Report  Form  Is  prspered  (evan  M  such  snMies  have  become 
included  within  the  person  since  1977)  For  aitample.  It  the 
person  Ming  nditicdion  acquired  an  entity  In  1960.  II  mud 
Indude  thd  ennty's  1977  ravanues  in  Item*  S(a)  and  S(bKI). 

Mm  S(a)—Oo«ar /evanvas  by  ndustry  Provide  aggrsgds 
4-diglt  (SIC  code)  mlutty  data  tor  1S77 

Mm  i(b)(l>-Oollar  laMwa*  br  mamAMuaad  pieduel. 
Provide  the  toudwing  infcmaUon  on  ttie  aggregate  opera- 
Uons  d  ttie  person  Ming  ndlUcdluii  tor  1977  lor  each  7-digit 
(SIC  code)  produd  d  the  person  in  2-dlglt  SIC  maior  group* 
20-39  (maiMjledunng  mduaotee). 

Do  nd  provide  7-digit  data  tor  produd  codes  ending  In  00. 


hialaad.  submit  IntermaMon  bf  piodud  Wad  in  Appendu 
e  to  tha  Mumencd  Ud  d  MandMti«ad  Pitx*uds.  Only  It 
Appendix  B  doea  nd  ooMam  a  Iwlhar  btaakdown  tor  pro- 
dud codaa  ending  m  00  may  maee  codea  be  used. 

Mm  S(b)(H)—A>oduca  added  or  dWMstf.  Within  2-digit  SIC 
maid  groups  20^  (manutadunng  nduakles).  Identity  each 
produd  d  the  person  Mmg  notWealion  added  or  deleted 
sdisequed  to  1977,  ndcaM  tM  yad  d  addition  or  dale- 
bon,  and  stals  utd  ddlar  revsnuea  m  IM  mod  lecan  yew 
tor  eech  produd  thd  has  been  added.  Products  may  be 
Idenbfied  either  by  7-diglt  SIC  code  d  In  the  mannw  or- 
dinarily uaad  by  the  person  Ming  ndlfieabon. 

Do  nd  Include  products  edded  dnos  1977  by  reason  d 
mergers  or  acquisibons  oocurMg  dnoe  1977  Odiar 
revenue*  derived  from  such  ptaduds  such  be  mduded  m 
ias()onaeiBllsma(b)(l).tldiieiia^lfanani»yaeqdiadalnee 
1977  by  Me  person  Ning  nuMUdlaii  (and  now  Indudad 
t  any  pmduds  dnoe  1977. 


should  M  Med  hsra  Pnducn  dddsd  by  rseeon  d  diepod- 

ttona  d  aaaats  d  vobng  securitiea  since  1977  should  doo 

-- .  ■'  .     - 
oe  ssisa  nera. 

Mm  KbKm    OdM  lamnuas  ty  mandbduwd  prodkid 


I  (SIC  e«Ht  (Mdud  daas  d  IM 
parson  wiMn  SIC  iMiar  gmuM  IMS  (mamMdurtng  in- 
dustnes)  It  such  data  hove  nd  bean  ooiiipllad  tor  IM  mod 
raced  yed.  eabmates  d  doNd  rdwnwa*  by  Vdigit  produd 
daas  may  be  provldsdlt  a  dMiiiandasolbinfl  Iha  method 
d  eettmaOon  is  furnished- 


MmKaV-OoMr 


>yaanMiii<aaMtii|ti«M»), 


oparabona  d  the  person  Ming  notHlcatton  tor  tM  mod  re- 
cara  yaw  tor  each  4«glt  (SIC  ooda)  industry  m  SIQ  nii«d 
groupe  dMr  then  20-39  In  wMch  IM  person  engaged.  H 
aucn  dda  hdd  iid  baan  oaiapllad  tor  1M  mod  laoad  yaw. 
adfenatas  gl  ddM  MMiuaa  ky  MIgli  Mudiy  may  M  pio- 
ddad  N  a  daismanl  daacriMig  Ma  malhod  d  1 

CO  WW  Men  on#  mHUon  doNMi  ifi  IfM  ihqM  fvoMi  yMf  Mfly 


haumnoaaanMsQ^HIl  SIC  aMd  roup  a»j»auM 
ly  IM  mtonnaHon  raquaalsd  only  writh  raapact  la  Indu 
nd  wNMn  SIC  matd  group  «%  and,  it  vobng  aecurtbea  d 
an  Inauranoe  eaniw  aa  being  aoquired  drecdy  d  IndMcUy 
should  eamplsts  IM  fetsuranoa  ApperKHx  to  this  Form. 

JOINT  VENTUIK  OH  OTHER  CORMRXnONS 

Mm  B(d)— Supply  the  tollowing  Inlormatlon  only  If  the  ac- 
quidbon  is  tM  tormauon  d  s  (dm  vanlurs  d  dhw  corpora- 
tton.  (See  %  801.40) 

Mm  KdMO—Ud  »•  naiM  aM  nMbig  address  d  Ms  low 


i^ 


MMn  $(d)(H)(A)— List  contribotioo*  fhm  •»cti  person  tofm- 
ing  ttw  lant  »«oiur»  or  o«t>ef  cofpofWKyi  h«»  agrMd  » 
rntfH.  ipaatying  whan  each  contribution  is  lo  M  m*(W  *nd 
lt»  vtlu*  0(  »>•  conlributwn  »s  agf»»0  t>y  tt»  contneulo»» 

Nwn  8<d)(MXB)— Descnb*  »ny  oontr»cts  or  •gf««n«ni» 
wtMraby  Vrt  |oml  v«ntur»  or  OOm  corporation  wiM  oMun 
MUti  or  capital  ftom  lourca*  olhar  than  th«  parsora  tor- 
mmg  it. 

ItMi  5<dXIIXC>-Sp«afy  ««h«h«r  and  in  what  amount  tht 
paraons  (ortning  tha  loint  »«rtur»  or  other  corporation  hava 
agtaad  lo  guaramaa  its  credit  or  otxigations. 
nam  KdMHKD)— Dascnbe  tully  the  consideration  which 
each  parson  torming  the  |omi  venture  o»  other  corporation 
I  (or  Its  contriOulion(S) 


Ham  S<d)(l*')— Oescnbe  generalty  the  business  in  which  the 
lomt  venture  or  other  corporatioo  wiU  engage,  including  loca- 
tion o<  neadqoaners  and  principal  plants,  warehouaas,  ratail 
estaatisrvnenis  or  other  places  at  busmes*.  its  principal 
types  0(  products  or  actwilies.  and  the  geographic  areas 
m  which  It  wiM  do  buSHiass 

Itetn  5<d)(lvK'deniity  each  4-d'git  (SIC  code)  mdoslry  m 
which  the  |0««  venture  or  atf»r  corporation  will  demre  dollar 
revenues  H  the  idnt  venture  or  other  corporation  wtH  be 
engaged  m  manulaciun'ng.  also  specify  each  5-digit  (SIC 
code)  fiodya  class  m  which  it  will  derive  doNar  revenues 

rrEMt 

Tn»  Rem  Med  not  be  compwiafl  l>y  a  parson  Hlmg  nontica- 
tnn  only  as  an  acquired  person  il  only  assets  are  to  be 
acquired 

nam  ((a)— f  nfines  wrmin  person  tiling  nouhcation  List  the 
name  ai¥>  liiKHiiniHii  mailing  address  of  each  entity  in- 
cluded withm  the  person  filing  notilKation  Entities  with  total 
assets  ol  less  than  tl  million  may  be  omitted 
Item  ((b)— S/iarenoMers  ol  person  Almg  naiiticMion  For 
each  amity  (including  the  ultimate  parent  entity)  mdudad 
wiltiin  the  person  tiling  notilicalion  the  voiing  securities  of 
which  are  held  (see  \  801.1(C|)  by  one  or  more  other  per- 
sona, ksl  the  issuer  and  class  ol  voting  sscuiities.  the  name 
and  headquarters  mailing  address  ol  each  other  person 
wh«h  rtoWs  five  percent  or  more  ol  the  outstanding  voting 
secuwua  of  me  dass  and  the  number  and  paicerMge  held 
by  that  parson  Holders  need  not  De  listed  lor  entities  with 
total  asaats  ol  lass  than  sto  mmion 


mm  t{t\— Holdings  olptnortihrignailieahon  H  the  per- 
son tiling  notification  holds  voting  securities  of  any  issuer 
not  ifKlutSed  wtthin  the  person  fHing  r>otitication.  list  ttie 
issuer  and  class,  the  number  and  percentage  nek),  and  (op- 
lionalty)  the  entity  within  the  person  tiling  notification  which 
holds  the  securities  Kloldings  of  less  than  five  percent  of 
the  outsunding  voting  securities  of  any  issuers,  and 
holdings  of  issuers  with  loui  assets  ol  less  than  $10  million, 
may  be  omitted 

ITEM  7 

It.  10  the  knomiledga  or  belie*  of  the  person  tiling  notilica- 


lion, the  person  Wing  notiticalion  derived  dottat  levenues 
in  the  most  recent  year  Irom  operations  m  any  4-digii  (SIC 
code)  industries  m  which  any  other  person  which  is  a  parry 
to  the  acquisition  also  denved  dollar  revenues  in  the  most 
recent  year  (CK  in  which  a  joint  venture  ol  other  corporation 
wilt  denve  dollar  revenues),  then  lor  each  such  4-digii  (SIC 
code)  nduatry. 

nam  7(a)— aupply  the  4-digM  SC  code  and  descnption  lor 
the  industry. 

Ham  7(b)— list  the  name  ol  each  person  which  is  a  party 
lo  the  acquisition  which  also  derived  dollar  revenues  in  the 
4-digit  industry: 

Item  7(c)— Geograpftic  martiM  mkxmsiion 
Itam  7(e)(1)— lor  each  4-digil  industry  withm  SIC  maior 
groups  20-39  (manutactunng  industries)  listed  In  Item  7(a) 
above,  list  the  SUtes  (or.  it  desired,  portiorw  thereof)  in 
which.  10  the  knowledge  or  beliel  ol  trie  person  tiling  notifica- 
tion, the  products  m  that  4-d<git  industry  produced  by  the 
person  Hling  notification  are  sow  wtinout  a  signifKant 
change  in  ineir  form,  whether  they  are  sok)  by  the  pefson 
filing  notification  or  by  others  to  whom  sucti  products  have 
been  soM  or  resok) 

nam  7(cMH>— 'b'  ••ch  «-digit  Industry  within  SIC  ma|0r 
groupa  01-17  and  40-49  (agriculture,  lorestry  and  lishmg. 
mining,  oonalfuclion  transportalKm.  communicwens.  tMC- 
Inc.  gas  and  sanitary  services)  listed  in  Item  7(a)  above,  lltt 
the  slates  (or.  it  desired  portions  It^reoll  in  which  the  per- 
son filing  notilicalion  conducts  such  operaiiona. 

nam  7(eKIII)— tor  each  4^)igit  industry  within  SIC  major 
groups  50-51  (wholesale  trade)  listed  in  Item  7(a)  above,  list 
the  states,  (or.  it  desired  portions  thereof)  in  which  the 
customara  of  the  person  luing  notification  are  kx:aied: 


Item  7(c)0»)— tor  each  4-digii  industry  within  SIC  major 
groups  52-62  and  64-aS  (retail  trade  flnanos.  insurance 
oltier  tftan  insurance  carriers,  and  real  estate  and  services) 
lisMd  m  Item  7(a)  above,  provide  the  address  arranged  by 
state,  county  and  city  or  town,  of  each  establishment  from 
whtch  dollar  revenues  were  derived  m  tfie  meal  recent  year 
ty  the  person  filing  rxMificaiion.  and 

nam  7(cKv>— tor  each  4-digit  industry  within  SIC  63  (in- 
surance) Hsied  m  Item  7(a)  above,  list  the  state(s)  m  which 
the  person  filing  notification  is  licensed  to  wme  insurance 

NOTC:  Except  m  the  caae  ol  Ihoae  SIC  maiai  mduatry 
groupa  mentioned  m  Item  7(cKiv)  above,  the  person  tUing 
notilicalion  may  respond  with  the  word  "na'ionaJ"  it 
business  is  conducted  in  all  50  states. 

ITEMt 

Nem  •— Put  an  X  in  the  appropnate  box  to  indicate  if  the 
acquirad  person  and  an  acquiring  person  mamtamed  a 
vendor-vendee  relanonship  during  the  most  ie<»ni  year  with 
respect  to  any  manuladured  product  (or.  il  the  acquisition 
IS  the  formation  ol  a  lani  venture  or  other  corporation  (see 
S  tot  40).  If  the  joint  venture  or  other  corporation  will 
supply  k>  any  ol  the  persons  torming  it  any  manulactured 


piodiNliNMch  auclipaiBon  purchaaad  hot  it  another  audi 
paraofi  tkjrino  ttia  nvMI  taoam  iMr)  wfilcti  the  iwidaa  alltiar 
naaHa  or  oanauaaa  in  or  Inuuipuislas  Into  the  manulac- 
tun  (H  any  piDducl.  Psnona  Ming  noUfcalkxi  which  are 
wandbai  ol  auch  p(oducl(s)  shouKt  Hal  each  product  pur- 
ctiaaad.  Idantily  each  vendor  whicti  is  a  patty  10  the  aoquisi- 
aon  kan  «Mch  tlw  product  waa  puichaaad  and  alala  Ilia 
dotar  amount  ol  the  produd  purchaaed  from  that  vendor 
during  ttie  moat  meant  year. 

Manulacturad  products  aia  Hioaa  within  2-digH  SIC  maior 
groupa  20-39  Any  product  purchaaed  Irom  the  vendor  m 
an  aggtagrMS  annual  amount  not  ancesding  $1  million,  or 
Vie  manulaclure,  oonaumpuon  or  uae  o<  which  la  not  al- 
bltMilaaie  to  the  aaaaia  to  be  acquired,  or  to  the  laauer 
whoae  voNng  aacaintiee  are  to  be  acquired  (including  en- 
Wiea  aanaollad  by  Mia  iaauar),  may  be  ommed. 

rmn* 

Ham  •—Previous  aogursrfiorM  (to  be  compleied  by  acquir- 
ing pataona)  Oalarmine  each  ♦-digit  (SIC  code)  industry 
Mad  In  Ham  7(a)  atove,  m  wtiich  the  person  filing  notihca- 
tlon  darlvad  dollar  lavanuaa  Ol  tl  rnHion  or  more  m  the  moat 
recant  year  and  in  wnk:ti  ellher  the  acquiied  issuer  denv- 
ad  ravenuee  ol  tl  mWion  or  more  in  the  moet  recent  year, 
(or  in  wMch,  In  the  caae  ol  the  tormainn  ol  a  joint  venture 
or  oMiar  uuiporalton,  the  joint  venture  or  other  corporation 
raaaonaiily  can  be  aipectcd  to  denve  dollar  revenues  ot 
ttinWion  or  more),  or  revenues  olti  myfiion  or  more  in  the 
moat  recant  year  were  aitrttxitable  to  the  acquired  assets 

fVx  each  such  4-diglt  kidustry.  iial  all  acquislttons  made  by 
the  person  Mng  imbtkiallCKi  ki  the  Ian  years  pnor  lo  the  date 
of  filing  ol  antitiak  derMng  doltar  levenuM  m  mat  4-ai{)lt 
Industry.  Lial  only  acqulaltnna  ol  more  than  50  percent  at 
the  voting  aacudvaa  or  aaaaia  ol  amttlaa  which  had  annual 
nal  aalae  or  total  aaaaia  graawr  than  tlO  miUkyi  ki  the  year 
prtar  tothe  aoqiaaitkxi. 

For  each  such  scquisltk>n.  supply: 

(a)  the  name  ol  the  entity  acquired: 

(b)  the  headquarters  address  ol  the  entity  pnor  id  the 
•cquisitnn, 

(c)  wtielher  securlMs  or  aaaela  wars  acquired; 

(d)  the  oonaummation  dale  ol  the  acquiaMnn: 

(e)  the  annual  net  salee  of  the  acquired  entity  tor  the  year 
prur  to  the  acquisition: 

(f)  tr»  kxal  assau  at  the  acquired  entity  ki  the  yeer  prkx 
to  the  acqunitior:  and 

(g)  the  4-d«lt  (SIC  code)  nduatnaa  (by  number  and  daaoip- 
tton)  identilied  above  hi  which  Iha  acquired  entity  denved 
dollar  revenues 

ITEM  10 

Nam  10(a)— f>nr«  or  type  ttie  name  and  title,  firm  name,  ad- 
dreaa,  and  lalaphene  number  ol  the  individual  to  contact 
ragardtog  Ihia  Notilwation  and  neport  Fomi.  (See  S 
t03.20(bX2Xii) ) 

Itam  10(b)— Foreign  Mkig  peiaons-pnnt  or  type  the  name 
and  tMe,  firm  name,  addreaa,  and  telephone  number  at  an 
Individual  k)cated  m  the  United  States  designated  tor  the 


hnHad  purpoaa  or  racaMng  nobca  ol  the  •auanca  ol  a  r»- 
quest  tor  additional  intonnatlon  or  documarMiy  mMstlal. 
(See  S  603.20(b)(2Xlil) ) 
CarlHIeatlMvHSae  S  toat.) 
APPEMOW  TO  NOTIFICCnON  AND  REPORT  FORM: 


Inaurwioe  earners  (2-dlgll  SIC  major  group  83)  ate  raquirad 
to  eomplata  thia  Appandbi  H  voikig  aacuritiea  at  an  n- 
aurance  earner  are  bemg  aoquirad  directty  or  indtrscHy. 

ITEH1 

nem  1(A)— Ub  Insuranoa  ProvMe  tor  the  moet  recent  year 
the  amount  at  premium  lecaipts  (calulaled  on  the  accrual 
basis)  tor  each  ol  the  Unas  ol  insurance  ksied  on  page  16 
el  the  Anawar  Shaata. 

Ham  (B)  Maw  Suainaas.  Provide  tor  the  moat  recant  year 
tfie  amount  of  new  kle  kisuranca  buakieaa  lasued  ki  the 
United  States  (exclusive  ol  revivals  kicreases.  dmdend  ad- 
ditions and  reinsurance  ceded)  tor  each  of  the  knee  ol  m- 
suranoa  lisMd  on  page  16  ol  the  Answer  Sheata. 

ITEM2  ^ 

Item  2(A)— Pnpperfy  UabHHy  Insuranoa.  Provida  tor  the 
moat  recant  year  ttie  amount  ol  direct  premiums  wrinen  k< 
ths  Unitad  States  tor  each  kne  ol  kiauranoe  specified  ki  Part 
2  ol  tfie  Undenvrlting  and  Investment  Exhibit  ol  your  ear- 
ner's annual  convention  statement. 

nam  2(B)— Piovida  lor  the  moat  recant  year  the  amount  ol 
net  premiuma  writian  ki  the  United  States  tor  each  line  ol 
inaunnca  apacified  m  9tn  3  sf  'he  Underwming  and  In- 
vestment Exhibit  ot  your  earner's  annual  ednwantnn 


ITEMl 

nam  3(A>— Tida  Insuranoa  Provida  kx  the  most  rscant  year 
ttie  amoum  ol  net  dked  tide  insurance  premiums  wntien 
m  the  Unitad  Sialaa. 

Nam  1(B>— Provide  tor  the  moat  recent  year  the  amount  ot 
flkaci  Hde  kaurance  premiuma  earned  m  the  United  Stales. 


VI 


NOnWCATlOW  AND  WEPOWT  FQWM  FOB  CtWTAIW  MEWOEM  AND  *CQU«ITK)W 

••   Macn  Id*  Attiami  (•qukM  by  f  KKIS  to  IM«  Mg*. 


NUif  or  prSoSTFiriNO  HOnfKKtOH 


|0«Tt 


•i  We  Ae«itMllen  • 


CAJM 


TENOCROFFENT 


a  VU 


O  NO 


Do  you  mimi  EOy  TtrminOkm  o'  IK*  WMtlng  Parted? 


»o«  o»nct  u«e  om.» 


-UMtI- 


O  N>Mt  INC  tOOaCSS  OF  ENTITY  MAXMC  MOUSITION  OR  WHOCC  A»m  OK  VOTmO  SECURITIU  AM  (FMa  ACOUnWD  If  OffFCDCNT  FROM  THt  UlTHUTt 
PARCNT  CNTmr  I0CNT1FICD  IM  IT|U  1|a| 


«RCtNT  OF  VOTING  StCUOmtS  KELO  »1  INTTTY  ^NTIFKO  IN  ITEM  lul 


O  vcs 


O   NO 


irmi 

« IMMI  MO  MMOOUMTUi  ASORO*  OF  Ff«WM  mwa  WnmCATION  • 


ITEM} 

M  0EKRIFT1ON  OF  ACOUSinOS 


•I  FiRMW  nuNO  NormcATiOM  • 


DWACOU««»dpT»0*l 


•IU(TM*MaOFUI.TWATIFARtNTENTTTI(SOFAUAOQU>m«FtRKM(   |  UST  NAMU  OF  MTauTI  RARCMT  IMTTTO  OF  AU.  RCOUWO  RMeM 


«■  TMS  ACaUSnON  •  *M  ••  >  M  WIW  MHF  MM  WMI 

DRRirniiiilluiilmili 

o  « iRRftw  NM  <  ni  J) 

o  •>>  imiamcR  lutii"  lo  i  m  jmi 

O  luiiiMiiuii  o(  •  lom  wMtira  o>  onwr  ntpeniUfi  Mt  (  Mi^ 

o«"icimiio«  ■innciiot»eijeiM«c»>  two: 

D  ottm<M»c/M 


Or 

Ori 
Or 
Orr 


RCqulRRloa  o>  •MMg  RRSRflllM 
R0a<MIII9« 
RuRtiCtlRlWtJI 


M  R<OICAt(  MOMftT  NOTIFICATION  THRUMOCO  *l  I  Ml  tM  FOR  WIWCH  Txa  FORM  •  MRW  FUe  WwiM«  FMM  R 

::»i»wi««oR 015%  D»H 


«  >AUIt  OF  VOnm  KCURITIES 


VAUKOFAMCTS 


W  FUT  AN  I  Ra  TM  AFFROFRUTl  (0>  TO  DClCRiH  ENTITV  FUND  NOnnCATOM 

Oeorpe*«tton  Op 


MOATAFURNKHtOIT 

OCRKRdyyRRf 


DRim»(iPRc»r). 


Di»c*ir—i{MptcirtrKiotf^ 


-If 


Mto- 


II  Fin  AN  X  M  TMC  AFRRORRIATE  ROX  AND  OtVf  THE  NAME  ANO 

ON*       O  TMR  iRpon  «  Mmg  IRRR  Rit  rrrrH  Rl  1 

MnuRRIMtnLA. 


OF  THE  ENTITV  FUJNO  NOTIFICATION  vt  m 
RRnRR      OTMRIRRonMMM0»lR«RRt 

RRMARt  Rflllty  wIthM  th«  RRHIR  | 
(RnuRM  U  t  KOJIR). 


•uHi  OF  (wnrr  fuho  notification 


WtCMEOUtEO  OATl  OF  CONSUMIMITION 


THI$  FOHM  IS  RCOUIRED  rr  LAW  ina  Itwtl  te  tlM  MOR'AtRly  By 
RRCR  PRTROn  wMcfl.  by  r«A«on  of  •  NIR'gRr.  OOnAOIid«nof>  Of  RCCuiRI- 
twn.  IR  RURIRCI  W  t  7A  el  IIW  CUyton  Acl.  I>  U^C  tXR  RFRMRDby 
SRCtlon  301  of  niR  Marl-Scotl-Aodlfio  Antitrust  improvomRnts  Act  of 
nn.  Rue.  l.  fw  U^H.  to  Sirl  1990,  rtm  ruiaa  promuigRUd 
IRRrRundRr  ^RfRMRtlR*  ivfRrrod  to  RS  -TNR  rutos"  or  by  RRCtlon 
nw<n«RrV  Th*  olRluta  ono  rutos  ors  sot  lontt  In  ttto  f«o«r«/  Aoprstsr  of 
A]  F«  USiO.  mo  rulos  moy  also  M  found  ot  16  CR  Pint  lOI^}. 
Fsllurs  to  Ills  IKit  NotlllesnoR  sn«  RsRIli  FSfRi  snO  10  obsorvo  Ills  ro- 
Rutrso  oroltino  por^oo  Osfors  consut^mstrnQ  ttto  ooqulsttton.  In  oecor- 
donco  wttn  t*is  sppticsb'S  provisions  ot  15  vS.C  I  tfts  sno  ttis  ruiss, 
Rt«fOCts  any  -porson.  -  as  dofinsd  In  ITio  rutos.  or  any  MdMOuRls 
Msponstbts  for  ncncOmpllRftcs.  10  IIROIItty  for  a  ponolty  of  no*  (Tioro 
l^an  VOMi  for  RRch  Roy  tSurtng  wfticn  such  PRtRon  IR  tn  vtotRUon  of 
1i  UX.Q.  I  l«a 

nCFsn»C4RB>  la/Kt 


All  Information  ano  oocvnionury  matorlRl  fHs4  m  or  smh  ttlla  RRm  Is 
COM Hisnilal  It  IS  sismpi  from  OMCtosviR  uROor  Ola  FroadoiR  af  Rlter- 
mstloii  Act.  ano  may  bs  msOs  puMK  only  ■>  rii  Raml»lR»Rft»«  Rr 
ludiclRl  procRSdIng  or  OlscloaRa  to  CongiRRR  or  le  R  My  RRtRtiMU 
sommltlRR  or  subcOffwMftsR  of  Cnrntias 

CowRlals  sno  isium  n>o  nourtzoa  toplsi  (■ftli  sro  sot  of  Rscsisn 
lory  attactimsnisi  of  tit  is  IMtHlcsllRR  SRR  HoRRrl  FRrai  to  Rtsmortsr 
Notlflcstton  Ortlcs.  Bufssu  ot  Compotltlon.  Room  303.  FsdorsI  Trsos 
Commission.  Wsslitngton  0  C  20510.  snd  lAros  notsitzso  oopfss  twnfi 
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By  Direction  of  the  Commiuion. 
Emily  H.  Rock, 
Secretary. 
|FR  Doc  85-28738  Rksd  11-«-«S;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 

(DoeintNo.nfMtt74] 

RatroapacUva  Revlaw  of  tfia 
Parformanca  Standard  for  Diagnoatic 
X-^y  Equipmant;  AvaiaMlity  of 
Raport 

aoimcy:  Food  and  Drug  Administration. 
action:  Notice:  final  rule-related. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  report  prepared  by  the 
X-Ray  Standard  Review  Group  (XSRG) 
in  FDA's  Center  for  l)evices  and 
Radiological  Health  (CDRH).  The  report 
contains  the  review  group's  assessment 
of  the  performance  standard  for 
diagnostic  x-ray  systems  and  their  major 
components.  It  contains 
recommendations  for  changes  in  the 
standard  with  respect  to  the  need  to 
ensure  that  regulatory  controls  keep 
pace  with  developing  technology  and 
the  needs  of  the  radiological  community. 
In  addition,  FDA  is  inviting  interested 
persons  to  submit  written  comments, 
data,  or  information  regarding  the  report 
for  the  agency's  consideration  in 
deciding  whether  to  initiate  any  changes 
in  the  performance  standard. 
DATE  Comments,  data,  and  information 
by  February  10, 1985. 
AOORCsacs:  Comments,  data,  and 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-^2.  5600  Fishers 
Lane,  Rockville.  MD  20857.  Single  copies 
of  the  report  may  be  obtained  by 
submitting  a  written  request  to  the 
contact  person  listed  below. 
Km  FURTMER  MRMMATION  CONTACT. 
Harvey  Rudolph,  Center  for  Devices  and 
Radiological  Health  (HFZ-83),  Food  and 
Drug  Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3428. 
SUPPLEMENTARY  INFORMATION:  In  March 
1982.  CDRH  formed  the  XSRG  to 
conduct  a  retrospective  review  of  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major  components 
(21  CFR  1020.30-1020.32).  The  agency 
selected  this  performance  standard  as  a 
high-priority  rule  under  its  program  to 
identify  regulations  that  impose 


significant  cost  burdens  and  to  explore 
alternative  measures  for  protecting  the 
public  health  (see  47  FR  29004:  July  2. 
1982).  The  goal  of  the  XSRG  was  to  (1) 
assess  the  costs  and  public  health 
impacts  of  the  performance  standard,  (2) 
develop  a  cohesive  set  of 
recommendations  for  both  regulatory 
and  nonregulatory  radiation  control 
programs  for  consideration  by  CDRH, 
and  (3)  identify  any  changes  that  could 
be  made  in  the  requirements  of  the 
performance  standard  that  would  lessen 
the  regulatory  burden  on  manufacturers 
of  diagnostic  x-ray  systems  and  their 
major  components,  yet  maintain  an 
optimum  level  of  public  health 
protection. 

In  th.e  Federal  Register  of  November 
16. 1982  (47  FR  51710).  FDA  announced 
that  it  intended  to  review  the  standard 
and  invited  interested  persons  to  submit 
comments,  data,  and  qualitative 
information  concerning  the  economic 
cost  or  other  impacts  that  may  be 
attributed  to  the  standard.  The  agency 
set  forth  for  consideration  alternative 
means  for  ensuring  the  radiation  safety 
of  diagnostic  x-ray  systems  along  with 
an  invitation  to  the  public  for  additional 
suggestions.  The  announcement  also 
encouraged  interested  persons  to 
provide  comments  on  significant  public 
health  benefits  and  to  identify  any  other 
benefits  directly  attributable  to  the 
standard.  Announcement  of  the  review 
was  advertised  in  more  than  20  trade 
publications  and  professional 
newsletters.  Thirfy-eight  individuals  and 
groups  responded  to  the  notice.  In 
addition  to  the  comments,  more  than  200 
individuals  and  groups  requested 
materials  and  reports  that  might  be 
generated  in  the  retrospective  review. 

The  XSRG  analyzed  all  of  the 
available  data  and  information  and 
prepared  a  draft  report  entitled  "An 
Overview  of  the  Costs  and  Benefits  of 
the  Diagnostic  X-Ray  Equipment 
Performance  Standard  (21  CFR  1020.30- 
31)."  The  draft  report  provided  estimates 
of  the  impact  of  the  standard  on  the 
performance  and  the  cost  of  diagnostic 
x-ray  systems.  Also,  the  draft  report 
included  information  and  views  from 
interested  persons  and  data  from  FDA's 
compliance  test  program  and 
Nationwide  Evaluation  of  X-ray  Trends 
surveys.  It  also  included  the  results  of 
the  "delphi"  committee  assessment  of 
the  public  health  values  of  the 
requirements  in  the  standard.  In  the 
Federal  Register  of  January  24, 1984  (49 
FR  2918),  FDA  announced  the 
availability  of  the  draft  report  for  review 
and  conunent.  Ten  comment  letters  were 
received  and  incorporated  into  the  final 
version  of  the  report,  which  was  sent  to 


approximately  350  individuals  and 
organizations  that  had  requested  copies. 

The  XSRG  has  now  completed  its 
review  and  analysis  of  the  impact  of  the 
performance  standard  and  has  prepared 
a  final  report  which  outlines  the  review 
group's  specific  recommendations  for 
modifications  to  the  standard.  This 
report  is  the  product  of  the  XSRG's 
deliberations  over  the  past  3  years.  The 
recommendations  contained  in  the 
report  are  those  of  the  XSRG  as 
formulated  from  comments  by  various 
sections  of  the  radiological  community 
and  CDRH  staff.  The  recommendations 
do  not  represent  FDA  or  CDRH  policy  in 
regard  to  enforcement  of  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major 
components.  This  policy  will  be 
developed  after  review  of  comments  in 
the  report  and  the  development  of  any 
proposed  changes  in  the  standard  that 
the  agency  decides  are  warranted. 

The  report  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice 
and  is  available  for  public  review 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Single  copies  of  the 
report  may  be  obtained  by  submitting  a 
written  request  to  the  contact  person  for 
this  notice.  Interested  persons  are 
invited  to  review  the  report  and  to 
submit  written  comments  on  it.  Such 
comments  should  be  supported  by  an 
appropriated  rationale  and  background 
data  where  possible.  Individuals  and 
organizations  who  have  responded  to 
the  notices  of  November  16, 1982,  or 
January  24, 1984,  will  automatically 
receive  copies  of  the  XSRG  final  report, 
and,  in  addition  to  those  responding  to 
this  notice,  will  be  placed  on  a  mailing 
list  to  receive  copies  of  any  futiu'e 
proposals  to  amend  the  standard. 

Interested  persons  may,  on  or  before 
February  10,  1986,  submit  to  the 
Dockets  Management  Branch  (address 
above]  written  comments,  data,  or 
information  regarding  the  report.  Two 
copies  of  any  comments  should  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this  notice. 
FDA  will  consider  all  comments 
received  in  response  to  this  notice  in 
inititating  any  significant  regulatory 
actions  respecting  the  performance 
standard  for  diagnostic  x-ray  systems. 
Received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m..  and  4  p.m.,  Monday  through  Friday. 


Federal  Kesiater  /  VoL  sq^  No.  218;  /,  T^yday.  pbaevgh^  12. 1965  /  .^»les,  jMi|iJi.jjcKutoiiOT8 


^w^ 


Ail 


Dated:  November  4. 1985. 
MenriB  H.  Shumate. 
Acting  Anociate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc  as-26a32  Filed  ll-«-85: 8:45  am] 
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deparhibit  of  the  inteiuor 

Bureau  of  Alcohol,  Tobacco  and 
Firearma 

27CFRPart47 
[T.D.  ATF-21S1 

Importation  of  Articlea  on  the  United 
States  Munitiona  laiport  Uat 

Correction 

In  FR  Doc  85-24719,  beginning  on 
page  42157  in  the  issue  of  Friday. 
October  13, 1985,  make  the  foUowiog 
-  corrections: 

1.  On  page  42158.  third  column, 
amendatory  instruction  "Par.  7"  should 
read  "Par.  5". 

2.  On  page  42159,  third  column. 

%  47.21.  Category  VI,  in  the  eighth  line 
preceding  Category  VII.  "[2]  Partol 
Craft"  should  read  "(2)  Patrol  Craff. 

BlUJNaOOOE  MOC-AVM 


DEPARTMENT  OF  TRANSPORTATiON 

Coast  Guard 

33  CFR  Part  117 
[CGD8-85-15] 

Drawbridge  Operation  Regulationa; 
Pearl  River.  Louisiana/Mississippi 

AOCNCV.  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


r:  At  tlie  reqnest  of  the 
Seaboard  Syetem  Railroad  (SSR)  and 
the  Louisiana  Department  of 
Transportation  and  Development 
(LDOTO).  the  Coast  Guard  is  changing 
the  regulations  governing  the  operations 
of  the  following  swing  span  bridges  over 
the  Pearl  River. 

a.  The  railroad  bridge,  mile  1.0, 
between  Eogltsh  Lookmit  St.  Tammany 
Parish.  Louisiana,  and  Ansley.  Hancock 
Countv',  Mississippi. 

b.  The  US  Highway  90  bridge,  mile  8.8, 
between  St  Tammany  Pahsh.  Louisiana, 
and  Feariington.  Hancock  County. 
Mississippi. 

This  change  requires  that  the  draws  of 
the  bridges  open  at  least  four  hours 
advance  notice  from  5)  p.m.  to  5  «.m.  The 
draws  will  open  on  si^ial  fran  5  ajn.  to 
9  pjn.  Presently,  the  draws  are  required 
to  open  on  signa'  at  all  times. 


This  change  is  being  made  because  of 
the  infrequent  requests  for  opening  the 
draws  during  the  advance  notice  period. 
This  action  will  relieve  the  bridge 
owners  of  the  burden  of  having  persons 
constantly  available  at  the  bridges 
between  9  p.m.  and  5  aon.,  and  will  still 
provide  for  the  reasonable  needs  of 
navigation. 

fcTKCTlVt  date:  This  regulation 
becomes  effective  on  December  12. 1985. 
FOR  FimTHEll  INFOmiA-nON  CONTACT 
Perry  Haynes,  Orief,  Bridge 
Administration  Branch,  telephone  (504) 
589-2965. 
SUPPLEMENTARY  INFORMATION:  On  26 

August  1985,  the  Coast  Guard  published 
a  proposed  rule  (50  FR  34497)  concerning 
this  amendment  The  Commander. 
Eighth  Coast  Guard  District  also 
piU>lished  the  proposal  as  a  public 
notice  dated  3  September  1385.  In  each 
notice  interested  persons  were  ^ven 
until  10  October  1985  to  submit 
comments. 

Drafting  infonnation 

The  drafters  of  this  regulation  are 
Perry  Haynes.  project  officer,  and 
Lieutenant  Commander  James  Vallone. 
project  attorney. 

Discussion  of  Comiaents 

Two  comments  were  received  in 
response  to  the  notices.  One  was  a  letter 
of  no  objection  and  the  other  a  request 
that  the  highway  bridge  be  opened  on 
less  than  four  hours  notice  for 
emergencies  between  9  p.m.  and  5  ajn. 
The  regulation  in  both  the  proposed  rule 
(50  FR  344fi7)  and  this  final  rule  requires 
the  draw  of  each  bridge  to  open  in  less 
than  four  hours  for  an  emergency  during 
the  9  p  jn.  to  5  a.m.  advance  notice 
period. 

Economic  Assessment  and  Cai^ication 

This  regulation  is  oonsidered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  pdicies  and 
procedures  (44  IH  11034:  February  26. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Tlie  basis  for 
this  conclusion  is  that  few  vessels  pass 
the  bridges  during  the  advaxice  notice 
period  of  S  pjo.  to  5  ana.,  as  evidenced 
by  the  1984  log  of  bridge  openings  which 
show  that  during  this  period  the  railroad 
bridge  averaged  one  opening  every  six 
days  and  the  highway  bridge  averaged 
one  opening  every  four  days.  Hie 
advance  notice  £or  q;>ening  the  railroad 
bridge  will  be  given  by  placing  a  coUect 
call  at  any  time  to  the  Chief  Dispatcher's 


ofTice  in  Mobile.  Alabama,  telephone 
(205)  432-0725.  The  advance  notice  for 
opening  the  highway  bridge  will  be 
given  by  placing  a  collect  call  at  any 
time  to  the  LDOTO  District  Office  in 
Hammond,  Louisiana,  telephone  (504) 
345-7390.  To  provide  for  leeway  in  the 
appointed  arrival  times,  the  SSR  and 
LDOTD  win  have  tenders  at  the  bridges 
at  least  one-half  hour  before  the 
appointed  time  who  will  remain  at  least 
one-half  hour  after  that  time  for  a  late 
arriving  vessel.  Since  the  economic 
impact  of  this  regulation  is  expected  fo 
be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


Regulations 

in  consideratioo  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— ORAWBRtOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

AnDmfty:  33  U.S.C.  409;  and  49  CFR 
1.48(c)(5)  and  33  CTR  l.(R-l(g). 

2.  Sections  117.488  and  117it84  are 
added  to  read  as  follows: 


S  117.48S 

The  draws  of  the  Seaboard  System 
Railroad  bri4ge.  mile  1^  near  English 
Lookout,  and  the  US  90  Highway  bridge, 
mile  8.8  near  Pearliagton.  shall  open  on 
signal;  except  that  fiwm  9  p.m.  to  5  a.m. 
the  draws  shall  open  on  si^ud  if  at  least 
four  hours  notice  is  given.  During  tiie 
advance  notice  period,  the  draws  titaU 
open  on  less  thmi  four  Iumus  notice  for 
an  eaiergency  and  shaU  open  on  signal 
riwuld  a  tesaporary  sm^  in  waterway 
traffic  occur. 


$117.1 

The  draws  of  the  Seaboard  System 
Raihvad  bridge,  mile  1.0  near  Ansiey, 
and  the  US  90  Hl^way  bridge,  mile  8.8 
near  Pearlington.  shall  open  on  signal; 
except  that  from  9  p.m.  to  5  a.m.  the 
draws  shall  open  on  signal  if  at  least 
four  hours  notice  is  given.  During  the 
advance  notice  period,  the  draws  ^laD 
open  on  less  th^  four  hours  notice  for 
an  emergency  and  shall  open  on  signal 
should  a  terapoFaiy  sui:ge  in  waterway 
traffic  occur. 
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Dated:  October  28, 188S. 
Clyde  T.Lusiclr.. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 

Eighth  Coast  Guard  District 

(FR  Doc  85-28838  Filed  11-8-8S;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart35 
[FRL  2t74-51 

Grants  for  Construction  of  Trsatmsnt 
Works 

AOCNCv:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARV:  This  rule  establishes  a  limit 
on  allowable  costs  under  grants  for 
construction  of  publicly  owned 
treatment  works  (POTWs).  This  Umil  is 
intended  to  provide  additional  incentive 
for  municipalities  to  manage  their  grant 
funds  as  ef^ciently  as  possible.  It  will 
limit  allowable  cost  increases  for  new 
grants  and  for  new  subagreements  under 
existing  grants. 

FOn  FURTHER  INFORMATION  CONTACT: 

David  P.  Welch,  Municipal  Construction 
Division  (WH-547).  Environmental 
Protection  Agency,  Washington.  DC 
20460.  (202)  (382-5819). 
EFFECTIVE  DATE:  The  rule  wrill  be 
effective  February  10. 1986. 
SUPPLEMENTARY  INFORMATION:  On 
February  17, 1984,  the  Environmental 
Protection  Agency  (EPA)  proposed  a 
rule  (49  FR  6113)  to  specify  a  maximum 
allowable  project  cost  and  requested 
comments  on  the  proposal.  Almost  70 
comments  were  considered  during  the 
drafting  of  this  final  rule. 

Experience  in  the  construction  grants 
program  indicates  that  in  a  well 
managed  construction  project  total  cost 
increases  generally  amount  to  less  than 
five  percent  of  the  original  bid  price.  For 
this  reason,  we  believe  it  is  reasonable 
to  limit  grant  increases  to  no  more  than 
five  percent.  Comments  on  the  proposed 
rule  included  data  supporting  the  five 
percent  limit  used  here. 

The  rule  applies  to  all  construction 
grants  regardless  of  the  grant  award 
date  and  is  effective  90  days  after  it  is 
published  in  the  Federal  Register.  For 
Step  2+3  and  Step  3  grants  awarded 
before  the  effective  date  of  this  rule, 
increases  in  the  allowable  cost  for  work 
under  each  subagreement  finally 
advertised  (i.e..  the  advertisement 
resulting  in  award  is  published)  on  or 
after  the  effective  date  are  limited  to 
five  percent  of  the  Initial  award  amount 


of  the  subagreement.  The  same  limit  will 
apply  to  cost  increases  under  a  non- 
advertised  subagreement,  e.g.,  sole 
source  procurements,  awarded  on  or 
after  the  effective  date. 

For  Step  2+3  and  Step  3  grants 
awarded  after  the  effective  date  of  this 
rule,  increases  in  the  allowable  cost  of 
the  project  will  be  limited  to  five  p>ercent 
of  the  sum  of  the  initial  award  amount 
of  prime  subagreements,  the  initial 
amount  approved  for  force  account 
work,  the  purchase  price  of  eligible  real 
property,  and  the  initial  amount 
approved  for  other  project  costs, 
excluding  amounts  approved  for  an 
allowance  under  S  35.2025  and 
contingencies. 

Almost  two-thirds  of  the  commenters 
noted  that  placing  a  limit  on  cost 
increases  conflicts  with  requiring  the 
inclusion  of  the  differing  site  condition 
(DSC)  clause  in  the  subagreements  (40 
CFR  33.1030,  clause  number  4).  This  DSC 
clause  is  a  risk  sharing  clause  which 
fixes  the  rights  and  obligations  of  the 
recipient  and  its  contractor  regarding 
the  extra  cost  that  usually  accompanies 
an  unanticipated  site  condition.  We 
have  decided  to  exempt  cost  increases 
due  to  differing  site  conditions  firom  the 
rule's  five  percent  limit  provided  the 
requirements  of  the  change  orders  and 
claims  regulation,  40  CFR  Part  35, 
Subpart  I,  Appendix  A,  paragraph  A.l.g., 
are  met. 

A  number  of  commenters  questioned 
the  need  for  a  limitation  on  maximimi 
allowable  project  costs  if,  as  stated  in 
the  preamble  to  the  proposed  rule,  the 
cost  increases  on  a  majority  of  projects 
do  not  exceed  five  percent.  Some 
commenters  provided  data  indicating  as 
many  as  75  percent  of  their  projects 
have  cost  increases  of  less  Aan  five 
percent.  We  agree  that  this  rule  will  not  . 
affect  many  municipalities.  However, 
we  beheve  that  this  additional  incentive 
will  assure  that  all  municipahties, 
particulariy  those  that  otherwise  have 
cost  increases  exceeding  five  percent, 
manage  their  grant  funds  as  efficiently 
as  possible.  To  keep  cost  increases  at  a 
minimum,  municipalities  should  retain 
qualified  consultants,  maintain 
schedules,  conduct  detailed  site 
investigations,  prepare  adequate  plans 
and  specifications,  resolve  problems 
immediately  and  successfully  manage 
their  construction  projects. 

About  one-fourth  of  the  commenters 
stated  that  to  apply  the  rule  to  new 
subagreements  under  grants  awarded 
prior  to  the  effective  date  of  the  rule,  as 
proposed,  would  be  an  improper 
retroactive  application  of  the  rule.  We 
do  not  agree.  Applying  the  five  percent 
limit  to  disallow  unreasonable  or 
unnecessary  cost  increases  will  not  be 


an  improper  retroactive  application  of  a 
rule  but  rather  an  application  of  the 
longstanding,  fundamental  rule  of  grants 
law  that  only  reasonable  and  necessary 
costs  are  allowable.  The  five  percent 
limit  is  a  proper  standard  to  use  in 
applying  this  fundamental  rule. 
However,  we  have  modified  the 
proposed  rule.  If  a  subagreement  is 
advertised  before  the  effective  date  of 
this  regulation,  which  is  ninety  days 
from  today,  and  that  advertisement 
results  in  an  award  either  before  or  after 
the  effective  date,  the  subagreement  will 
be  exempt  from  this  regulation. 

Over  one-fifth  of  the  commenters 
claimed  that  small  communities  may  be 
less  able  to  absorb  project  cost 
increases  that  exceed  the  five  percent 
limit;  and  that  a  change  on  a  small 
contract  generally  represents  a  much 
larger  percentage  of  the  total  contract 
amount  than  the  same  change  on  large 
contracts.  However,  the  data  that  we 
received  did  not  substantiate  these 
claims.  The  rule  will  apply  equally  to  all 
commimities.  We  will  monitor  the 
impact  of  the  rule. 

Several  States  are  now  proposing,  or 
have  in  place,  their  own  cost  increase 
limitations.  We  have  established  the 
maximum  allowable  cost  increase  at 
five  percent  of  the  initial  allowable  cost 
of  the  project  for  new  grants  and  five 
percent  of  the  initial  award  amount  of  a 
subagreement  for  each  new 
subagreement  under  existing  gremts. 
Promulgation  of  this  rule  does  not 
preclude  the  Regional  Administrator 
from  accepting  as  reasonable  a 
maximum  allowable  cost  increase  of 
five  percent  or  lower  previously  or 
subsequently  established  by  a  State. 
Before  accepting  as  reasonable  a  State- 
established  maximum,  the  Regional 
Administrator  should  consider,  among 
other  things,  the  experience  in  that  State 
with  project  cost  increases.  This  rule 
will  help  States  effectively  use  limited 
available  funds  and  will  also  help  States 
determine  the  total  cost  of  all  their 
projects,  Uiereby  facilitating  State 
planning. 

List  of  Subjects  in  40  CFR  Part  35 

Grant  programs.  Intergovernmental 
relations,  Waste  treatment  and  disposal. 

Regulation  Development  Process 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
regulatory  impact  analysis  requirements 
of  the  Order  or  whether  it  may  follow 
other  regulation  development 
procedures.  I  have  determined  this 
regulation  is  not  a  major  regulation,  and 
thus,  is  not  subject  to  the  impact 
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analysis  requirements  of  Executive 
Order  12291. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  501)  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  rule  would  apply  to  all 
municipalities  in  the  same  way  and 
there  will  not  be  a  disproportionate 
impact  on  small  municipalities.  This 
regulation  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  since  it  causes  no 
information  collection  burden. 

The  involved  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  nimiber  66.418 — Construction  Grants 
for  Wastewater  Treatment  Works. 

This  regulation  was  submitted  to  OMB 
for  review  as  required  by  Executive 
Order  12291. 

Dated:  Octotier  9. 1965. 
Lee  M.  Thomas, 
Administrator. 

For  the  reasons  set  forth  in  the 
Preamble.  EPA  is  amending  40  CFR  Part 
35.  Subpart  I,  by  adding  a  new  §  35.2205 
to  read  as  follows: 

PART  35-{AMENDED] 

1.  The  authority  citation  for  Part  35 
Subpart  I  is  revised  to  read  as  follows: 

Authority:  Sees  101(e).  109(b).  201  through 
205. 207, 20H6).  210  through  212.  215  through 
219.  304(d)(3).  313.  501,  502,  511  and  5ie(b)  of 
the  Clean  Water  Act,  as  amended,  33  U.S.C. 
1251  et  seq. 

2.  Part  35  is  amended  by  adding  a  new 
§  35.2205  to  read  as  follows: 

§35.2205    MndfiHim  allowable  prelect 
coat 

(a)  Grants  awarded  on  or  after  the 
effective  date  of  this  regulation.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  for  Step  2+3  or  Step  3  grants 
awarded  on  or  after  the  effective  date  qf 
this  regulation,  the  maximum  allowable 
project  cost  will  be  the  sum  of: 

(1)  The  allowable  cost  of  the 
following: 

(i)  The  initial  award  amount  of  all 
project  subagreements  between  the 
grantee  and  its  contractors; 

(ii)  The  initial  amounts  approved  for 
force  account  work  to  be  performed  on 
the  project; 

(iii)  The  purchase  price  of  eligible  real 
property;  and 

(iv)  The  initial  amount  approved  for 
project  costs  not  included  under 
paragraphs  (a){l)(i)  through  (a)(l)(iii)  of 
this  section,  excluding  any  amounts 
approved  for  an  allowance  under 
§  35.2025  and  for  contingencies:  and 

(2)  Five  percent  of  the  sum  of  the 
amounts  included  under  (a)(l)(i)  through 
(a)(l)(iv)  of  this  section. 


(b)  Grants  awarded  before  the 
effective  date  of  the  regulation.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  for  Step  2+3  or  Step  3  grants 
awarded  before  the  effective  date  of  this 
regulation,  the  maximum  allowable 
increase  in  the  cost  for  work  covered  by 
each  subagreement  finally  advertised  or, 
where  there  will  be  no  advertisement, 
each  subagreement  awarded  on  or  after 
the  effective  date  of  this  regulation  will 
be  five  percent  of  the  initial  award 
amount  of  the  subagreement. 

(c)  Differing  site  conditions,  in 
determining  whether  the  maximum 
allowable  project  cost  or  increase  in 
subagreement  cost  will  be  exceeded, 
costs  of  equitable  adjustments  for 
differing  site  conditions  will  be  exempt, 
provided  the  requirements  of  40  CFR 
Part  35,  Subpart  I,  Appendix  A, 
paragraph  A.l.g.  and  all  other  applicable 
laws  and  regulations  have  been  met. 
[PR  Doc.  85-28815  Filed  11-8-85;  8:45  am] 
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40CFRPart81 

(EPA  Docket  No:  107-PA-23,  A-3-FRL- 
2920-S] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposas  Approval  of  State 
Implanwntatlon  Plan  RavMon  and 
Section  107  Designation  for  the 
Commonwealth  of  Pennsylvania 

AOENCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  request 
from  the  Commonwealth  of 
Pennsylvania  \o  revise  the  attainment 
status  designation  of  ten  (10)  areas 
within  the  Central  Pennsylvania 
Intrastate  Air  Quality  Control  Region 
(AQCR)  with  respect  to  Sulfur  Dioxide 
[SOt).  These  areas  will  henceforth  be 
referred  to  as  "the  Sunbury  area." 
'     The  request  for  redesignation  of  the 
Sunbury  area  is  in  accordance  with  the 
requirements  of  the  stipulation  and 
agreement  of  settlement  between  the 
Pennsylvania  Power  &  Light  Company 
(PP&L),  Sunbury,  PA  and  the 
Pennsylvania  Department  of 
Environmental  Resources  (PADER). 

The  Agreement  specifies  that  should 
two  years  of  monitoring  data  show 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS), 
Pennsylvania  would  seek  redesignation 
of  the  Sunbury  area  to  attainment. 
EFFECTIVE  DATE:  December  12, 1985. 
ADDRESSES:  Copies  of  the  revisions  and 
accompanying  documents  are  available 
during  normal  business  hours  at  the 
following  offices. 


U.S.  Environmental  Protection  Agency, 
Region  III.  Air  Management  Division, 
841  Chestnut  Building,  8th  Floor, 
Philadelphia,  PA  19107.  Attn:  Donna 
Abrams; 

Commonwealth  of  Pennsylvania. 
Department  of  Environmental 
Resources,  Harrisburg,  PA  17120.  Attn: 
GaryTriplett. 

FOR  FURTHER  INFORMATION  CONTACT 

Donna  Abrams  (3AM11)  at  the  EPA. 
Region  III  address  above  or  call  (215) 
597-9134. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Clean  Air  Act  (Act) 
the  Administrator  of  EPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  all  areas  within  each  State 
(see,  43  FR  8962  (March  3, 1978)).  These 
area  designations  are  subject  to  revision 
whenever  sufficient  data  becomes 
available  to  warrant  a  redesignation. 

Background 

The  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
submitted  to  the  U.S.  Environmental 
Protection  Agency  (EPA),  on  September 
25, 1984,  a  request  to  have  the  following 
areas  redesignated  with  respect  to  SO2. 

Lower  Augusta  Tv^.,  Point  Twp.,  and 
Shamokin  Dam  Boro  redesignated  from 
"Does  Not  Meet  Primary  Standards"  to 
"Better  Than  National  Standards." 

Little  Mahanoy  Twp.,  Rockefeller 
Twp.,  and  Shamokin  Twp.  redesignated 
from  "Does  Not  Meet  Secondary 
Standards"  to  "Better  Than  National 
Standards." 

Upper  Augusta  Twp.,  Sunbury  Boro, 
Northumberland  Boro,  and  Monroe  Twp. 
redesignated  from  "Cannot  Be 
Classified"  to  "Better  Than  National 
Standards". 

The  present  designation  status  for  SO2 
in  the  above  areas  was  based  upon  a 
1976  dispersion  modeling  study 
performed  by  Geomet  for  PADER;  ihe 
study  predicted  certain  exceedances  of 
the  NAAQS  with  respect  to  SOj  in  the 
Sunbury  area. 

In  January.  1981.  however,  it  was 
discovered  that  an  error  in  the  use  of 
meteorological  data  in  the  original 
Geomet  model  caused  the  predicted 
exceedances.  It  was  subsequently 
determined  that  if  the  model  had  been 
run  properly,  with  the  correct 
meteorological  data,  the  Sunbury  area 
would  have  been  designated  attainment 
in  March,  1978. 

In  1979,  PP&L  added  three  additional 
ambient  SOi  monitors,  to  the  two 
monitors  in  existence,  to  sample  air 
quality  in  the  Sunbury  area  to  ascertain 
the  true  attainment  status.  The  three 
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additional  tUtioBS,  placed  in  service  in 
April-May.  1979.  were  located  with  the 
concurrence  of  PADER.  near  the  Geomet 
predicted  hot  spots  and  with  regard  to 
land  availability,  local  population 
exposure,  site  access,  power  and 
telephone  availabihty.  Data  repiBsendng 
the  SOj  concentratioiw  from  April  1979 
through  September  1981,  was  submitted 
to  EPA  on  December  29, 1981.  EPA's 
review  of  the  data  indicated  that  there 
were  no  SOi  ambient  air  exceedances 
during  this  preliminary  monitoring 
period.  Because  of  Lhe  error  made  in  the 
use  of  meteorological  data  in  the 
Geomet  study  and  the  subsequent 
monitoring  data  showing  attainment, 
PADER  and  PP&L  entered  into  a 
Consent  Order  and  Agreement  on  March 
30, 1982.  This  Agreement  called  for  an 
additional  two  years  of  ambient 
monitoring  commencing  July  1, 1982. 
PP&L's  existing  monitoring  network  was 
reviewed  and  modlHed  to  more  closely 
conform  to  points  of  maximum  SQi 
concentrations.  The  modified  network 
was  approved  by  both  PADER  and  EPA. 

EPA  has  examined  Lhe  available 
ambient  air  monitored  data  collected 
from  July  1, 1982  Ihroo^  June  30. 1984 
on  a  running  average  basis  and  has 
determined  that  there  are  no  ambient 
violations  of  the  standard. 

Production  levels  at  the  Sunbory 
facility,  which  is  the  only  major  source 
of  SO»  in  the  area,  were  within  10%  of 
the  exiting  State  Imptementation  Plan 
(SIP)  maximom  allowable  capacity 
(Article  ID  of  the  Pennsylvania  Air 
Resource  Regulationa,  { 123u^a)) 
throughout  the  course  of  the  mofiitoring 
study. 

The  PADER  and  PP&L  Agreement 
stipulated  that  if  two  years  of 
monitoring  data  show  attainment  of  the 
SOj  NAAQS.  PADER  would  seek 
redesignation  to  attainment  for  the 
Sunbury  area.  Therefore.  PADER  has 
requested  this  redesignation  and,  EPA 
has  determined  that  this  area  should  be 
redesignated  to  attainment 

A  Notice  of  Proposed  Rulemaking  was 
published  on  April  22, 1985  (50  FR 
15763).  As  a  result  of  this  Notice  there 
were  no  adverse  comments  received. 
During  this  period,  PP&L  submitted 
additional  monitoring  data  Quly  1. 1984 
through  March  31, 1985)  which  showed 
continued  attainment  of  the  NAAQS 
and  thereby  supporting  the 
redesignation  request. 

The  OfDce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judictal  Feview  of  diis 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 


circuit  January  13, 1986.  This  action  may 
not  be  challenged  later  in  pioceedinss  to 
enforce  its  lequifements  (see  307(b)(2)). 

List  of  Sub  jvcts  hi  40  CFR  P&rt  81 

Air  pollutioD  control.  National  parks.  - 
Wilderness  areas. 

Dated:  October  91, 1985. 
Ij60  m.  jnomfls. 

Administrator. 

PART  t1-OE8iaNATK>N  OF  AREAS 
FOR  AIR  QUAUTT  PLANNWQ 
PURPOSES 

Part  81  of  Title  40.  Code  of  Federal 
Regulations,  is  amended  as  foUows: 

1.  The  autfatvity  citation  for  Part  31 
continues  to  read: 

Authority:  42  U.S.C.  7401-7842. 

2.  In  8  81.336.  Pennsylvania,  the  Uble 
entitled  "Pennsylvania-SQi"  is 
amended  by  revising  the  entry  IV  to 
read  as  follows: 

§81.339    Pennsylvania. 


Pennsylvania  Sd 

Designatad 
area 

Oonrwl 
tMndwds 

Omkom 

rrwM 
teoond- 

Cannot 

ba 
daMM 

BMHr 
nttttonsi 

L  •  •  • 

u.  •  •  •,...... 

IIL  •  •  • 

IV.  CeiMnl 

X 

Pwnsyf- 

vanii 

■mraattta 

AOCa 

u     •     •     • 

v>.  •  •  • 

(FR  Doc.  86-28869  Filed  11-8-65;  8:45  am] 
MLUNO  CODE  esw-oo-a 


40CFRPwt81 

[A-5-FRL-2»1»4] 

Designations  of  Arsas  for  Air  Quality 
Planning  Prooeas;  Attainmant  Status 
Oaalgnationa;  Ohio 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  USEPA  is  approving  a 
request  from  the  State  of  Ohio  to  revise 
the  attainment  status  designation  at  40 
CFR  81.336  for  Franklin.  Delaware  and 
Licking  Counties  in  Ohio  from 
nonattainment  to  attainment  relative  to 
the  ozone  National  Ambient  Air  Quality 
Standard  (NAAQS).  Under  the  Clean 
Air  Act  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  a  change. 


EFFCenVK  HATE  This  final  mleniaking 
becomes  effective  on  December  12, 19S5. 

AOOMMOr  Copies  of  the  redesignation 
request,  teduiicsl  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  foyowing  addresses: 
U.S.  Ehvironmenlal  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  S.  Deaibom  Street  Chicago, 
Illinois  60604; 
Ohio  Environmental  Protection  Agency,  ' 
Office  of  Air  Pollution  Control  361 
East  Broad  Street  Columbus,  Ohio 
43218. 

FOR  FURTHER  INFORMATION  CONTACT 

Uylaine  E.  McMahan.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  80604.  (312)  353-0396. 
SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Clean  Air  Act 
(CAA)  the  Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  all  areas  within  each  State. 
See  43  FR  8962  (March  3, 1978]  and  43 
FR  45993  (October  5, 1978).  These  area 
designations  are  subject  to  revision 
whenever  sufficient  data  becomes 
available  to  warrant  a  redesignation. 

Redesignatiaa  Raqaest 

On  June  20, 1984,  pursuant  to  section 
107(d)(5)  of  die  Clean  Air  Act  (CAA),  the 
Ohio  Environmental  Protection  Agency 
(Ohio  EPA)  requested  that  Franklin. 
Delaware,  and  Licking  Counties  be 
redesignated  to  attainment  of  the  ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS). 

Franklin  County  was  originally 
designated  nonattainment  as  a  result  of 
monitored  exceedances  of  the  ozone 
standard.  Delaware  and  Licking,  which 
are  both  rural,  unmonitored  counties, 
were  designated  nonattainment  due  to 
their  proximity  to  upwind  ozone 
precursor  source  areas.  USEPA  believes 
a  nonmonitored.  rural  county  should 
remain  nonattainment  for  ozone  if  it  is 
downwind  of  and  adjacent  to  an  urban 
area  with  a  monitored  ozone  standard 
violation. 

The  Ohio  EPA  requested  the 
redesignation  of  Franklin.  Delaware, 
and  Licking  Counties  based  on  ozoiic 
data  from  three  monitors  in  the 
Columbus  metropolitan  area  (Franklin 
County).  These  data  cover  the  period  of 
January  1981  through  December  1983. 
During  the  3  year  period,  two 
exceedances  occurred  at  one  monitoring 
site,  one  at  another  site  and  none  at  a 
third  site. 

The  expected  exceedances  were 
calculated  using  procedures  given  in  the 
"Guideline  for  ttie  Interpretation  of 
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Ozone  Air  Quality  Standards",  which 
assumes  an  ozone  season  (the  period 
relatively  high  ozone  concentrations 
may  be  expected)  of  April  through 
October,  liiis  guidance  provides  that  the 
number  of  expected  exceedances  at  a 
monitoring  site  are  to  be  recorded  for 
each  calendar  year,  and  then  averaged 
over  the  most  recent  3  calendar  years  to 
determine  if  this  average  is  less  than  or 
equal  to  1.0.  Using  this  guidance,  the 
annual  average  expected  exceedance 
level  for  the  Columbus  metropolitan 
area  over  the  1981-9183  period  is  less 
than  1.0  for  all  three  sites.  In  addition, 
the  1984  data  had  0  exceedances. 
Therefore,  no  violation  of  the  ozone 
standard  was  observed  in  Franklin 
County. 

The  observed  air  quality 
improvements  in  Franklin  County  are 
the  result  of  the  implementation  of  the 
control  plan  adopted  in  the  1979  ozone 
SIP.  Stationary  and  mobile  source 
controls  have  reduced  volatile  organic 
compound  emissions  by  16,298  tons/ 
years  from  the  1975  base  year  level. 
USEPA  approved  Ohio's  1979  ozone  SIP 
control  strategy  on  October  31, 1980  (45 
FR  92122)  and  June  29, 1982  (47  FR 
28097). 

USEFA'b  Proposed  Action 

On  February  15, 1985  (50  FR  6365). 
USEPA  proposed  to  approve  the  request 
from  the  State  of  Ohio  to  revise  the 
attainment  statua  designations  at  40 
CFR  81.336  for  Franklin,  Delaware  and 
Licking  Counties  in  Ohio  from 
nonattaioment  to  attainment  relative  to 
the  ozone  NAAQS.  In  that  notice, 
USEPA  discussed  the  results  of  its 
review  of  the  State's  redesignation 
request  and  provided  an  opportunity  for 
the  public  to  comment. 

Public  Comments 

Two  sets  of  comments  were  received 
by  USEPA  during  the  public  comment 
period.  The  comments  and  USEPA's 
responses  are  discussed  below. 

Comment:  Although  both  commenters 
agreed  with  USEPA's  proposed  action, 
one  of  the  commenters  (Ohio  EPA) 
objected  to  the  inclusion  of  three  ozone 
redesignation  policies  in  the  notice  of 
proposed  rulemaking  for  the  following 
reasons:  (1)  The  situations  to  which 
USEPA  would  apply  these  policies  do 
not  exist  in  this  rulemaking  and  it  is. 
therefore,  inappropriate  for  USEPA  to 
discuss  them,  and  (2)  the  State  believes 
these  ozone  redesignation  policies 
express  an  incorrect  and  inappropriate 
interpretation  of  the  Clean  Air  Act. 

USEPA  Response:  Although  USEPA 
recognizes  that  portions  of  the  three 
ozone  redesignation  policies  mentioned 
are  not  specifically  relevant  to  this 


rulemaking,  they  were  listed  to  provide 
the  public  with  a  clear  picture  of  all  the 
policies  and  practices  of  the  Agency 
regarding  redesignation  of  ozone 
nonattainment  areas.  A  rulemaking 
notice  too  narrowly  drawn  may  not 
provide  the  public  with  sufficient 
background  to  comment  meaningfully. 

With  respect  to  the  State's  objections 
to  the  poUcies  themeselves.  as  noted  in 
the  State's  comments,  these  issues  are 
currently  before  the  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit  in  Ohio  v. 
Ruckelshaus  No.  84-3867.  where  they 
will  be  decided. 

Comment:  Ohio  EPA  also  conunented 
that  the  proposed  rule  was  published 
several  months  beyond  the  deadline 
specified  in  the  Clean  Air  Act  for 
USEPA  to  act  on  redesignation  requests. 
The  State  said  that  section  107(d)(2),  42 
U.S.C.  section  7407(d)(2).  requires  the 
Administrator  to  promulgate  the  list  of 
attainment  status  designations  within  60 
days  of  submittal  of  the  list  by  the  State. 
Section  107(d)(5).  which  provides  for 
redesignation  of  such  areas,  pursuant  to 
a  request  from  the  State,  requires 
USEPA  to  act  on  such  a  request  in 
accordance  with  section  107(d)>within  60 
days. 

USEPA  Response:  The  OO-day 
requirement  of  section  107(d)(2)  applies 
to  original  designations  under  section 
107(d)(1),  and  is  not  applicable  to 
revisions  of  attainment  designations 
under  section  107(d)(5). 

CondusioD 

Review  of  the  available  ozone  data 
shows  that  no  violations  of  the  ozone 
NAAQS  have  been  monitored  in 
Franklin  County  in  the  most  recent  3 
years.  The  Ohio  EPA  indicates  that  this 
is  due  to  emission  controls  in  the 
Columbus  metropolitan  area.  USEPA 
has  concluded  that  Franklin  County  is 
now  in  attainment  of  the  ozone 
standard.  Additionally,  because  the 
rural,  unmonitored  counties  of  Delaware 
and  Licking  were  originally  designated 
nonattainment,  based  on  their  proximity 
to  the  Franklin  County  ozone 
nonattainment  area,  USEPA  has 
concluded  that  these  counties  also  are 
no  longer  nonattainment.  USEPA  has 
assumed  that  the  ozone  monitored  in 
Franklin  County  is  representative  of  the 
worst-case  conditions  in  all  three 
counties.  Therefore,  USEPA  is 
redesignating  Licking,  Delaware,  and 
Franklin  Counties  to  attainment  for 
ozone. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
ciraiit  by  January  13, 1966.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

list  of  Subjects  in  4t  CFR  Part  tl 

Intergovernmental  relations.  Air 
pollution  control.  National  paiiu. 
Wilderness  areas. 

Dated:  October  31,  IMS. 
LmM.  Thomu, 
Adminiatntor. 

PART  tl-OESKMATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Ohio 

Part  81  of  Chapter  I  Title  40  of  die 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authoiity:  42  U.S.C  7401-740Z. 

2.  Section  81.336  is  amended  by 
revising  the  Ohio — Ozone  (Qi)  for 
Delaware,  Franklin  and  Licking 
Counties  table  as  follows: 

S81.3M    OMe 


Ohio— Ozone  CX 


FranUin. 
Uddng... 


Ix 
Jx] 
..Jx* 


(FR  Doc.  85-26870  Filed  11-8-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Admlniatratlon 

42  CFR  Part  412 

[BERC-361-N] 

Medicare;  Delay  In  Iniplementtng 
Certain  Changes  to  the  Prospecthre 
Payment  System 

AOENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  legislative 
postponement  of  certain  effective  dates 

of  final  rules. 
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SUMMAAY:  This  notice  identifies 
provisions  in  Medicaie  prospective 
payment  regulations  that  are  affected  by 
enactment  of  the  Emergency  Extension 
Act  of  1985.  That  Act  extended  through 
November  14, 1985,  the  Federal  fiscal 
year  1985  rules  for  determining  amounts 
of  Medicare  payment  to  hospAah  under 
the  prospective  payment  system  and  the 
rate-of-increase  limits  for  hospitals 
excluded  from  that  system. 

FOR  FURTHER  INFORMATION  CONTACT: 

tinda  Magno,  (301)  594-9343. 

SUPPI^MENTARY  INFORMATION:  On 

September  30, 1985.  Congress  passed 
and  the  Prosideat  signed  {be  Emergency 
Extension  Act  of  18t5  (IHd).  L  99-107). 
Section  6{a)  of  Pub.  L  99-107  extended 
through  November  14. 1985  the  Medicare 
payments  rates  that  were  in  effect  on 
September  3a  19B5  for  inpatient  hospital 
aervioes.  A  resah  erf  this  delay  is  that 
certain  changes  in  the  rules  that  govern 
Medicare  payment  for  inpatient  hospital 
services,  which  would  have  become 
effective  on  October  1. 1985  for  Federal 
fiscal  year  1986,  are  postponed  until 
November  15, 1985.  The  changes 
concern  the  rules  (hnplementing  sections 
1886  (b)  and  (d)  of  the  Social  Security 
Act)  for  determming  the  payment  rates 
for  hospitals  covered  by  the  prospective 
payment  system  and  the  target  rates  of 
increase  for  hospitals  excluded  from 
that  system. 

We  are  issuing  this  notice  to  inform 
the  public  that,  as  a  result  of  the 
September  30  enactment,  revised 
payment  rates  and  the  amendments  to 
42  CFR  412.118  (f)(2)  and  (f)(3) 
(Determination  of  indirect  medical 
educatirai  costs — limits  on  count  of 
interns  and  residents)  that  were 
originally  scheduled  to  be  effective  on 
October  1. 1985  under  the  September  3, 
1985  final  rule  (50  FR  35646)  are  now 
postponed  until  November  15, 1985.  In 
addition,  the  postponement  mandated 
by  Pub.  L  99-107  affected  the  following 
prospective  payment  regulations  in  42 
CFR  Part  412  (50  FR  1274a  March  29. 
1985). 

•  Sections  412.63  (c)(3)  and  (d)— 
Federal  rates  for  fiscal  years  alter 
Federal  fiscal  year  1985. 

•  Sections  412.70  (c)(3).  (c)(4).  (dK2) 
and  (d)(3)— General  description  of  the 
determination  of  transition  period 
payment  rates. 

•  Section  412.73(c)(3)— DeterminaUon 
of  the  hospital-specific  rate. 

•  Section  412.80(a)(l)(ii)(B)— General 
provisioru  concerning  payment  for 
outlier  cases. 

•  Section  412.82(0)— Payment  for 
extended  length  of  stay  cases  (day 

outliers). 


(Sees.  1102. 1871,  and  1886  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1395hh,  and 
1395  WW) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare— HospiUl 
Insurance  Program) 

Dated:  October  aa  1985. 

CMcOaiaHaiMow, 

Acting  Administrator,  Heahh  CazvPiaancing 
Administration. 

(FR  Doc.  es-2a«M  Filed  ll-»-aS;  8.^  am] 
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42  CFR  Parts  432. 433, 435.  «id  436 

(BPO-500-n 

Mauluud  Program,  TMrd  Party  Liability 
for  Medical  Asslstanee;  FFP  RatM  for 
adWad  Piufeatluiiai  Madlcal  Parsonngl 
and  ft^iportifig  9taf^  and  Sources  of 
State  Shara  of  Financial  Parttcipatfon 

A«eNCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  regulations. 


summary:  These  final  reguiatiof 

(1)  Broa<ten  the  scope  of  services  for 
which  a  State  must  collect  from  third 
parties  the  cost  of  medical  assistance 
fiuTiished  to  Medicaid  recipients,  revise 
the  methods  of  paying  claims  involving 
third  party  bability.  and  make 
conforming  changes  to  incorporate  a 
statutory  provision  that  requires  the 
assignment  of  medical  sopport  rights 
and  other  third  part  payments  and 
cooperation  in  establishing  paternity 
and  obtaining  support  as  a  condition  of 
eligibHity  for  Medicaid; 

j(2)  Revise  and  clarify  criteria  used  in 
determining  whether  skilled 
professional  medical  personnel  and 
directly  supporting  staff  involved  in  the 
administration  of  the  Medicaid  program 
qualify  for  75  percent  Federal  matching; 
and 

(3)  Clarifj'  policy  to  permit  public  and 
private  donations  to  be  used  as  a  State's 
share  of  financial  participatiMi  in  the 
entire  Medicaid  program,  instead  of  only 
for  training  expenditures. 
These  amendments  are  a  combination  of 
steps  to  remove  unnecessary 
requirements  in  our  regulations  and  to 
include  provisions  that  will  improve  the 
administration  of  the  Medicaid  program. 
They  also  conform  the  Medicaid 
regulations  to  certain  provisions  of  the 
Deficit  Reduction  Act  of  1984  (Pub.  L 
98-369). 

EFFECTIVE  DATES: 

l.The  amendments  to  the  regulations 
relating  to  Federal  financial 
participation  for  skilled  professional 
medical  personnel  end  directly 
supporting  staff  under  SS  432.2,  432.45, 


432.5a  and  433.15  are  effective  on         j 
February  10, 1986, 

2.  The  amendments  to  the  regulations 
relating  to  the  mandatory  assignment  of 
medical  support  rights  and  other  third 
party  payments  as  a  condition  of  { 
eligibihty  and  to  cooperative  agreements 
under  S§  433.135,  433.137(b),  433.145, 
433.151,  433.152,  435.604,  and  436.604  are 
effective  on  December  12. 1985.  (In  the 
case  of  a  Medicaid  State  plan  that 
HCFA  determines  needs  Stale 
legislation  in  order  for  the  plan  to 
comply  with  the  requirements  in  these 
amendments,  the  State  will  not  be  held 
out  of  compiianoe  before  ttw  first  day  of 
the  first  calendar  quarter  be^nning  after 
the  close  of  the  fwst  regular  session  of 
the  State  legislature  that  begins  after     i 
July  18, 1984  (die  date  of  enactment  of  ' 
Pub.  L  98-389).)  I 

3.  The  amendments  to  the  regulations 
relating  to  payment  of  claims  involving 
third  party  liability  under  §S  433.137(a) 
and  433.139,  to  general  thfa-d  party 
liability  provisions  under  5  S  433.136  and 
433.149,  and  to  sources  of  State  financial 
participation  under  S  9  432.60  and  433.45 
are  effective  on  December  12. 1985.        \ 

FOR  FURTHER  INFORMATION  CONTACT: 

Third  Party  Liability— Heih  Shankroff 
(301)  594-6710. 

Eligibility  Coaditiono — Marinos  i 

Svolos  (301)  549-905a  | 

Rate  ofFFP—Dawid  MeNally  (301)      ' 
597-1398.  j 

Sovrces  of  State  Share  of  Financial    ' 
Participation— Sue  Knefley  (301)  594- 
8504. 

SUPPLEMENTARY  INFORMATION: 

General  Backgrotrnd 

This  document  makes  changes  in 
certain  regulations  governing  the 
administration  of  the  Medicaid  program 
to:  (1)  Remove  unnecessary  i 

requirements  in  the  regulations  and        I 
include  provisions  that  will  improve       I 
program  administration  relating  to  third 
party  liability,  Federal  financial 
participation  (FFP)  in  the  cost  of 
compensation  and  training  for  skilled 
professional  medical  personnel  and         ' 
directly  supporting  staff,  and  sources  of 
the  State's  share  of  financial 
participation;  and  (2)  conform  the  | 

regulations  to  statutory  provisions  of 
section  2367  of  the  Deficit  Reduction  Act 
(Pub.  L.  98-369.  enacted  on  July  18, 1984) 
that  require  applicants  and  recipients  of 
Medicaid,  as  a  condition  of  eligibility,  to 
assign  any  rights  to  medical  support  or   I 
other  payments  for  medical  care  to  the    ! 
Medicaid  agency  and  to  cooperate  with 
the  State  in  establishing  paternity  and 
obtaiaing  support  or  other  payments  and 
that  reqoire  States  to  provide  for 
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entering  iBto  cooperative  agreements  for 
the  enforcenient  of  rights  to  and 
coQection  of  third  party  benefits.  These 
agreesients  may  be  with  the  State  child 
support  enforcement  (title  IV-D)  agency, 
any  appropriate  agency  of  any  State, 
and  appropriate  courts  and  law 
enforcement  officials.  (For  purposes  of 
title  XIX  of  the  Social  Security  Act, 
medical  support  is  the  legal  obligation, 
established  under  a  court  order  or  an 
administrative  procedure  under  State 
law,  of  a  spouse  or  absent  parent  to 
provide  for  medical  expenses  of  a 
Medicaid  recipient.  This  obligation  is 
usually  met  through  purchase  of  health 
insurance  rather  than  through  direct 
payment  of  medical  expenses.) 

These  changes  are  a  result  of  our 
ongoing  refview  of  the  requirements  in 
our  regulations  and  changes  to 
legislation. 

On  June  4. 1884.  we  pubhshed  in  the 
Fedaial  Resbter  (49  PR  23078)  a  notice 
of  j)ropo«ed  rulemaking  that  addressed 
moat  of  the  amendments  of  the  Medicaid 
regulations  included  in  this  document. 
We  received  42  comments  on  the 
proposed  regulations  from  State  welfare 
and  health  agencies,  a  State  Medicaid 
directors'  association,  medical  and 
health  care  associations,  a  hospital, 
private  welfare  agencies,  citizens' 
groups,  and  private  citizens.  We  also 
held  meetings  with  two  State  Medicaid 
advisory  groups  to  obtain  comments.  A 
summary  of  these  public  comments,  our 
responses,  and  an  explanation  of  any 
changes  made  in  these  final  regulations 
as  a  result  of  the  comments  are 
discussed  under  the  section  "Summary 
of  Public  Comments  on  Proposed  Rules 
and  Department  Responses"  presented 
later  in  this  document. 

Discussion  and  Provisions  of  Final 
Regulations 

Third  Party  Liability 

Section  1902(a)(ffi)  of  the  Social 
Security  Act  requires  that  State  or  local 
Medicaid  agencies  take  all  reasonable 
measures  to  ascertain  the  legal  liability 
of  third  parties  to  pay  for  care  and 
services  fumiriied  to  Medicaid 
recipients.  This  section  requires  the 
agency  to  seek  reimbursement  from  a 
third  party  to  the  extent  that  the  party  is 
legally  liable  for  services  "arising  out  of 
an  ia|ury,  disease,  or  disability." 

Section  2367  of  Pub.  L  96-388  added  a 
new  section  1902(a)(45)  to  the  Act  to 
provide,  as  a  Medicaid  State  plan 
requirement,  for  mandatory  assignment 
of  rights  to  payments  for  medical 
support  and  other  medical  care  owed  to 
recipients  in  accordance  with  section 
1912  of  the  Social  Security  Act.  Section 
2367  also  amended  section  1912  to 


require  (rather  than  allow  as  an  option) 
the  State  Medicaid  plan  (1)  to  provide 
that,  as  a  condition  of  eligilrility  for 
medical  assistance,  individuals  must 
assign  to  the  State  their  rights  to  any 
medical  support  or  other  payments  for 
medical  care  and  to  cooperate  with  the 
State  in  establishing  paternity  and 
obtaining  third  party  payments;  and  (2) 
to  provide  for  States  to  enter  into 
cooperative  agreements  for  the 
enforcement  of  rights  to  and  collection 
of  third  party  benefits.  These 
agreements  may  be  with  the  State  child 
support  enforcement  (title  IV-D)  agency, 
any  other  appropriate  agency  of  any 
State,  and  appropriate  coiuts  and  law 
enforcement  officials.  Section  2367  has  a 
statutory  effective  date  of  October  1, 
1984.  However,  in  the  case  of  a 
Medicaid  SUte  plan  that  HCFA 
determines  needs  legislation  in  order  for 
the  plan  to  comply  with  the  statutory 
requirements,  the  State  will  not  be  held 
out  of  compliaiKe  before  the  first  day  of 
the  first  calendar  quarter  beginning  after 
the  close  of  the  first  regular  session  of 
the  State  legislature  that  be^s  after  the 
date  of  enactment  of  Pub.  L  88-369. 

Section  1903(o)  of  Ute  Act  prohibits 
Federal  matching  of  State  Medicaid 
payments  if  a  private  insurer  would 
have  been  liable  to  pay  for  the  care 
except  that  the  insurance  contract  limitst 
or  excludes  liability  when  the  individual 
is  eligible  for  Medicaid.  Section 
1903(d)(2)  of  the  Act  provides  for 
consideration  of  the  Federal  share  of 
any  amounts  recovered  by  a  State  from 
a  third  party  for  medical  assistance  as 
an  overpayment  to  the  State,  and  for 
appropriate  adjustment  of  the  quarterly 
Medicaid  payments  made  by  the  Federal 
Government  to  the  State. 

In  these  final  regulations,  we  have 
made  changes  in  several  areas  relating 
to  third  party  liability: 

1.  Broader  definitions.  We  have 
broadened  the  definitions  of  "third 
party"  and  "private  insurer"  (5  433.136) 
to  eliminate  the  effect  that  they  have 
had  of  restricting  collections  to 
expenditures  for  services  relating  to  the 
diagnosis  or  treatment  of  an  injury, 
disease,  or  disability.  While  the  statute 
mandates  collection  in  these  situations, 
it  does  not  preclude  collections  of 
expenditures  for  other  services  that  are 
furnished  to  recipients  under  a  State's 
Medicaid  plan,  e.g.,  prenatal  care,  well- 
baby  visits,  routine  physical 
examinations,  etc.  We  have  replaced  the 
phrase  "injury,  disease,  or  disability"  in 
the  two  definitions  with  a  broader 
phrase  that  will  require  States  to  collect 
from  third  parties  for  the  cost  of  any 
medical  assistance  funuahed  to  a 
recipient  under  the  approved  State  plan. 


2.  Payment  of  claims  involving  third 
party  liability.  Current  regulations 
(I  433.139)  provide  States  with  tiv'o 
methods  of  paying  claims  that  involve 
third  party  liability.  Under  the  first 
method,  if  the  amount  of  third  party 
liability  is  established,  the  agency  pays 
only  to  the  extent  that  payment  allowed 
under  the  agency's  payment  schedule 
exceeds  the  amount  of  the  third  party 
liability.  The  second  method  permits  the 
agency  to  pay  the  total  amount  allowed 
under  the  agency's  payment  schedule 
and  then  seek  reimbursement  from 
liable  third  parties.  States  have 
flexibility  to  use  either  payment  method 
under  any  circumstance. 

Program  experience  has  indicated 
that,  when  third  party  liability  is  known 
or  there  is  a  reasonable  expectation, 
based  on  the  nature  of  the  claim  and 
type  of  insurance,  ^at  third  party 
payment  on  a  claim  will  be  made,  it  is 
more  cost  effective  for  the  State  to  pay 
the  claim  only  to  the  extent  that  the 
agency's  payment  exceeds  the  amount 
of  the  diird  party  liability.  Areas  of 
potential  savings  fix)m  the  use  of  a 
method  of  paying  claims  only  to  the 
extent  that  the  agency's  payment 
exceeds  the  amount  of  third  party 
payment  (sometimes  referred  to  as  a 
"cost  avoidance"  method)  include: 

•  Administrative  savings  itom  using 
fewer  personnel  and  other  resources  to 
administer  the  filing  of  claims  with  third 
party  payers  and  resulting  receivable 
system: 

•  Program  savings  in  interest  loss 
because  Medicaid  program  dollars  are 
not  outstanding  with  the  providers 
before  the  third  party  payment  is 
received; 

•  Administrative  savings  of  claim 
processing  costs  for  those  claims  that 
providers  submit  directly  to  the  third 
party  instead  of  to  Medicaid; 

•  Program  savings  from  small  dollar 
claims  that  are  not  submitted  to 
Medicaid  due  to  the  minimal  individual 
amount  left  over  after  the  third  party 
pays:  and 

•  Program  savings  because  third  party 
payers  are  more  likely  to  reimburse 
claims  from  providers  of  services  rather 
then  Medicaid  becaase  assignment  of 
rights  problems  are  diminished. 

Under  these  revised  final  regulations, 
which  apply  to  claims  involving  third 
party  liability  that  are  processed  on  or 
after  May  12. 1986.  we  require  State 
agencies  to  use  the  cost  avoidance 
method  of  payment  in  circumstances  in 
which  the  agency  (during  the  eligibility, 
claims  processing,  medical  support 
collection,  or  third  party  recovery 
processes  or  any  odier  third  party 
related  activity)  has  established  the 


46654 


Federal  Register  /  Vol.  50.  No.  218  /  Tuesday.  November  12.  1985  /  Rules  and  Regulations 


probable  existence  of  third  party 
liability  at  the  time  the  claim  is  filed, 
unless  a  waiver  is  requested  by  the 
State  within  a  specified  time  and 
approved  by  the  HCFA  Regional  Office. 
(State  agency  procedures  for 
determining  the  likelihood  of  third  party 
liability  and  subsequent  payment  may 
take  into  account  the  type  of  medical 
expenses  and  type  of  insurance  involved 
on  a  particular  claim.)  A  State  may 
request  a  waiver  of  the  required  cost 
avoidance  method  if  it  is  using,  as  of  the 
publication  date  of  these  regulations,  the 
method  of  paying  the  entire  claim  and 
then  seeking  reimbursement,  and  if  it 
submits  appropriate  documentation  that 
its  method  is  as  cost  effective  as  the  cost 
avoidance  method  to  the  HFCA 
Regional  Office  within  60  days  of  the 
publication  date  of  these  regulations. 
The  request  to  have  the  requirement 
waived  must  be  approved  by  the 
Regional  OfTice.  The  Regional  Office 
will  notify  the  State  of  its  determination 
within  30  days  of  the  receipt  of  a  request 
for  a  waiver  of  the  requirement.  The 
waiver  will  be  granted  for  an  indefmite 
period  unless  othewise  specified  in  the 
approval  notice.  A  State  that  is  granted 
a  waiver  must  notify  the  Regional  Office 
of  any  event  that  occurs  that  changes 
the  cost  effectiveness  of  the  approved 
method.  The  Regional  Office  may 
rescind  the  waiver  at  any  time  that  the 
State's  method  is  no  longer  as  cost 
effective  as  the  required  cost  avoidance 
method.  If  the  waiver  is  denied  or  , 
rescinded,  the  State  has  6  months  from 
the  date  of  the  denial  or  rescission 
notice  to  implement  a  cost  avoidance 
method  (a  time  period  that  is  consistent 
with  that  allowed  other  States  to  come 
into  compliance  with  the  requirements 
for  a  cost  avoidance  method).  (The 
waiver  provisions  were  not  included  in 
the  proposed  rules.  They  were  added  in 
response  to  public  comments.) 

We  believe  that  the  increased  cost 
savings  in  administering  the  provision 
for  partial  claims  payment  outweigh  the 
benefit  of  permitting  the  option  of  full 
payment  with  subsequent  recovery. 
States  that  do  not  have  a  cost  avoidance 
method  in  place  as  of  the  publication 
date  of  these  final  regulations  and  that 
do  not  request  a  waiver  of  the 
requirement  to  use  the  cost  avoidance 
method  are  required  to  either  revise 
their  current  method  or  install  a  cost 
avoidance  method  for  claims  involving 
third  party  liability  that  are  processed 
on  or  after  May  12. 1986. 

When  the  probable  existence  of  third 
party  liability  cannot  be  established  or 
third  party  benefits  are  not  available  to 
pay  the  recipient's  medical  expenses  at 


the  time  the  claim  is  filed,  a  State  would 
pay  the  entire  claim  and  then  seek 
reimbursement  fi*om  any  liable  third 
party.  All  States  must  submit 
documentation  of  their  methods  for 
paying  claims  involving  third  party 
liability  (e.g..  cost  avoidance,  "pay-and- 
chase")  to  the  HCFA  Regional  Office  by 
the  date  on  which  the  requirements  in 
the  regulations  must  be  implemented 
May  12. 1986. 

We  also  have  revised  the  prescribed 
30-day  time  limit  for  filing  claims  to 
recover  from  liable  third  parties  under 
§  433.139.  We  believe  it  is  more 
appropriate  to  allow  time  limits  for  filing 
claims  for  recovery  of  60  days  from  the 
end  of  the  month  in  which  payment  is 
made  or  60  days  from  the  end  of  the 
month  that  the  State  agency  learns  of 
the  existence  of  the  liable  third  party. 
This  change  will  give  States  more 
flexibility.  The  60-day  limit  is  consistent 
with  the  average  time  limit  under 
generally  accepted  insurance  practices. 
(In  the  proposed  regulations,  we  had 
originally  proposed  to  delete  the  time 
limit.  After  further  analysis,  we  now 
believe  it  is  more  appropriate  to  specify 
a  limit  that  is  consistent  with  generally 
accepted  insurance  practices.) 

3.  Assignment  of  medical  support 
rights  and  cooperative  agreements  for 
third  party  collections.  We  have  revised 
§§  433.137.  433.145.  435.151,  435.604.  and 
436.604  to  conform  them  to  the  statutory 
provisions  of  Pub.  L.  98-369  that  require 
the  assignment  of  medical  support  rights 
and  other  third  party  payments  and 
cooperation  in  establishing  paternity 
and  seeking  support  and  other  payments 
as  a  condition  of  eligibility  for  Medicaid, 
and  that  require  States  to  provide  for 
entering  into  cooperative  agreements 
for  the  enforcement  of  rights  to  and 
collection  of  third  party  benefits.  These 
agreements  may  be  with  the  State  child 
support  enforcement  (title  IV-D)  agency, 
any  appropriate  agency  of  any  State, 
and  appropriate  courts  and  law 
enforcement  officials.  (Pub.  L  98-369 
was  enacted  after  the  issuance  of  the 
June  4. 1984  notice  of  proposed 
rulemaking.  Therefore,  these  provisions 
were  not  included  in  the  proposed 
rules.)  We  also  have  revised  §  433.145  to 
clarify  the  terms  of  the  assignment  by 
stating  that  the  assignment  will  be 
effective  only  for  third  party  payments 
for  services  furnished  to  recipients  that 
are  reimbursed  by  Medicaid.  In 
addition,  we  have  deleted  §  433.149, 
which  specifies  that  the  agency  must 
restore  to  an  individual  who  has 
assigned  medical  care  support  to 
Medicaid  his  future  rights  to  that 
support  after  eligibility  for  Medicaid 


ends.  Since  the  assignment  of  rights  is 
not  effective  for  payments  for  services 
furnished  after  Medicaid  eligibility  ends 
as  stated  in  the  revision  of  S  433.145, 
there  is  no  need  to  cancel  the 
assignment  when  eligibility  is 
terminated. 

We  have  revised  S  433.151  to  conform 
to  the  language  of  the  statute  which 
requires  rather  than  allows  a  State  plan 
to  provide  for  entering  into  cooperative 
agreements  for  the  enforcement  of  rights 
to  and  collection  of  third  party  benefits. 
We  are  requiring  State  Medicaid 
agencies  to  have  a  written  agreement  or 
agreements  with  some  appropriate 
entity.  This  entity  may  be  the  State  child 
support  enforcement  (title  IV-D]  agency, 
any  appropriate  agency  of  any  State,  or 
appropriate  courts  and  law  enforcement 
officials. 

We  have  revised  §  433.152.  which 
contains  detailed  requirements  for  the 
terms  of  all  cooperative  agreements 
between  the  State  Medicaid  agency  and 
the  State  child  support  enforcement 
(title  IV-D)  agency,  any  appropriate 
agency  of  any  State,  and  appropriate 
courts  and  law  enforcement  officials  for 
the  enforcement  of  rights  to  and 
collection  of  third  party  benefits.  The 
revision  incorporates  the  requirements 
under  section  2367  of  Pub.  L.  98-369 
relating  to  cooperative  agreements  and 
makes  other  technical  changes  to  allow 
States  more  flexibility  in  developing 
these  agreements.  Specifically,  we  have 
deleted  most  of  the  details  on  the  terms 
of  agreements  because  we  believe  that 
they  are  too  prescriptive.  We  specify 
that  the  State  may  develop  the  terms  of 
individual  agreements  at  its  own 
discretion,  as  agencies  may  wish  to  vary 
slightly  the  terms  of  the  agreements  to 
account  for  individual  circumstances. 
We  believe  they  should  have  that  right. 
We  have  clarified  the  provisions  of  this 
section  to  indicate  that  the  specific 
requirements  of  the  Office  of  Child 
Support  Enforcement  for  agreements 
with  title  IV-D  agencies  (45  CFR  Part 
306)  are  still  applicable.  We  also  have 
conformed  the  language  relating  to 
reimbursement  requirements  to  make  it 
consistent  with  provisions  of  the  Child 
Support  Enforcement  Amendments  of 
1984  (Pub.  L.  98-378)  by  specifying  that 
Medicaid  will  reimburse  the  title  IV-D 
agency  only  for  the  cost  of  those 
services  necessary  for  Medicaid 
collection  and  medical  support  activities 
that  are  performed  beyond  the  activities 
required  under  section  16  of  the  Child 
Support  Enforcement  Amendments  of 
1984. 
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Rate$  t^ Federal  Financial  Participation 
(FFP)  for  Coaipen»ation  and  Training  of 
Skilled  ProfeBMionol  Medical  Pettonnel 

Section  ig03(a)  of  the  Social  Security 
Act  provides  for  variable  Federal 
matching  rates  to  States  for 
administrative  functions  under 
Medicaid.  The  majority  of  activities  that 
are  necessary  for  the  proper  and 
efficient  operation  of  a  State  Medicaid 
plan,  including  compensation  and 
training  for  most  of  the  agency's  staff, 
are  fmanced  at  the  FFP  rate  of  50 
percent.  However,  certain  speci^c  costs, 
such  as  compensation  and  training  of 
skilled  professional  medical  personnel 
and  clerical  staff  directly  supporting 
these  personnel,  administration  of 
family  planning  services,  and  certain 
functions  related  to  the  Medicaid 
Management  Information  System 
(MMIS)  are  financed  at  higher  FFP  rates. 
Section  ig03(a)(2)  of  the  Act  provides 
for  Federal  matching  at  75  percent  for 
compensation  and  training  of  skilled 
professional  medical  personnel  and  their 
directly  supporting  staff.  It  also  provides 
for  75  percent  FFP  for  skilled 
professional  medical  staff  and  directly 
supporting  staff  of  other  public  agencies 
with  which  the  Medicaid  agency 
contracts  for  administration  of  the 
medical  phases  of  the  Medicaid 
program. 

The  intent  of  these  provisions  is  to 
encourage  State  agencies  to  employ 
personnel  who  have  the  professional 
medical  expertise  necessary  to  develop 
and  administer  Medicaid  programs  that 
are  medically  sound  as  well  as 
administratively  efficient.  Professional 
medical  knowledge  is  needed  to  shape 
the  medical  aspects  of  the  program, 
including  the  determination  of  which 
medical  services  shotdd  be  included  in  a 
well-balanced  medical  benefit  program, 
coordination  of  available  medical 
resources,  and  establishment  of  working 
relationships  with  the  professional 
medical  community.  Although  the 
Medicaid  agency  uses  skilled 
professional  Medicaid  personnel  in 
various  capacities,  not  all  of  them  are 
skilled  professional  medical  personnel 
whose  costs  qualify  for  75  percent 
Federal  matching. 

Over  the  years,  there  has  been 
diversity'  in  interpreting  and  applying 
the  criteria  used  to  determine  what 
types  of  persoiuiel  and  job  functions 
qualify  for  75  percent  FFP  as  skilled 
professional  medical  personnel  and 
directly  supporting  stafL  This  has 
resulted,  in  some  cases,  in  different 
matching  rates  being  paid  to  States  for 
the  same  types  of  staff. 

The  intent  of  the  law  is  to  provide 
increased  PFP  for  medical  staff,  not 


nonmedical  staff.  This  is  evidenced  in 
the  Senate  Finance  Conmittee  report 
that  accompanied  the  1966  Social 
Security  Amendments  (Report  of  the 
Committee  on  finance  to  Accompany 
H.R.  8875, 89th  Cong..  Ist  Sess.,  S.  Rept 
No.  404,  Pt.  1,  June  30, 1965,  p.  83).  The 
term  "skilled  professional  medical 
personnel"  is  not  meant  to  include 
nonmedical  health  professionals,  such 
as  public  administrators,  medical  budget 
directors  or  analysts,  lobbyists,  or  senior 
managers  of  pnUic  assistance  or 
Medicaid  programs.  We  recognize  that  it 
is  necessary  to  have  a  variety  of 
nonmedical  health  professionals  and 
that  these  personnel  may  piossess  an 
equivalent  level  of  education,  woric 
experience,  and  certification  as  those  in 
the  medical  care  field.  However,  the  law 
does  not  provide  for  75  percent  Federal 
matching  for  these  personnel. 

"Supporting  stafl^  is  defined  in  the 
Senate  report  as  "clerical  staff."  We 
have  interpreted  clerical  staff  to  mean 
secretarial,  stenographic,  and  copying 
personnel,  and  file  and  records  clerks 
that  provide  direct  support  to  the  skilled 
professional  medical  personnel.  The 
costs  of  other  subprofessional  staff  not 
performing  clerical  functions  are  not 
eligible  for  75  percent  FFP  as  "directly 
supporting  staff." 

The  changes  in  FFP  limitations 
addressed  in  this  document  do  nut  apply 
tu  matching  rates  for  States  personnel 
who  are  involved  in  the  survey  and 
certification  of  facilities  participating  in 
Medicaid.  The  FFP  matching  rates  for 
these  survey  persormel  will  be 
addressed  in  a  separate  document. 

We  have  revised  the  regulations 
relating  to  75  percent  FFP  for  skilled 
professional  medical  personnel  and 
directly  supporting  staff,  other  than 
State  personnel  involved  in  the  survey 
and  certification  of  Medicaid  facihties. 
to  clarify  which  personnel  are  eligible 
for  the  higher  matching  rate.  We  have 
clarified  the  definitions  of  "skilled 
professional  medical  personnel"  and 
"directly  supporting  staff."  "Skilled 
professional  medical  personnel" 
includes  only  professionals  in  the  field 
of  medical  care.  "Directly  supporting 
staff  includes  only  those  clerical  job 
responsibilities  that  directly  support 
skilled  professional  medical  personnel 
{§  432.2). 

We  also  have  incorporated  in  the 
regulations  under  §  432.50  the  criteria 
specified  below  to  clarify  further  which 
costs  for  skilled  professional  medical 
personnel  and  directly  supporting  staff 
qualify  for  75  percent  FFP.  All 
applicable  criteria  must  be  satisfied  to 
establish  whether  the  personnel  and 
directly  supporting  staff  qualify  for 


increased  FFP.  These  criteria  are  the 
same  as  these  in  the  proposed  rules, 
with  the  following  Ganges: 

•  We  have  fiulher  clarified 
"supporting  staff"  by  including  copying 
staff  and  file  and  records  clerks  (in 
addition  to  secretarial  and  stenographic 
staff)  as  clerical  staff  to  make  the 
reference  to  the  term  "clerical  staff*' 
consistent  with  the  generally  accepted 
definition  of  the  term.  We  also  have 
referenced  these  staff  as  "directly 
supporting  staff"  to  d&iity  the  level  of 
direct  supervision  (immediate  first-level 
supervision)  required  for  these  staff,  as 
specified  in  the  statute. 

•  We  have  provide  for  recognition  of 
"2  years  or  longer  programs  leading  to 

academic  degrees  or  certificates  in 
medically  related  professions"  as 
professional  education  and  training. 

1.  Costs  must  be  for  activities  directly 
related  to  the  administration  of  the  title 
XIX  program.  FFP  at  75  percent  is 
available  only  for  the  costs  of 
compensation,  travel,  and  training  of 
skilled  professional  medical  persoimel 
and  their  directly  supporting  staff  who 
are  involved  in  activities  that  are 
necessary  for  the  proper  and  efficient 
administration  of  the  Medicaid  State 
plan.  Expenditures  for  the  actual 
furnishing  of  medical  services  by  skilled 
professional  medical  persormel  do  not 
qualify  for  Federal  matching  at  75 
percent. 

2.  Skilled  professional  medical 
personnel  must  have  professional 
education  and  training  in  a  medical 
field.  Skilled  professional  medical 
persoimel  are  required  to  have 
education  and  training  at  a  professional 
level  in  the  field  of  medical  care  or 
appropriate  medical  practice  before  FFP 
can  be  claimed  at  75  percent. 

The  Social  Security  Amendments  of 
1965  which  created  the  Medicare  and 
Medicaid  programs  did  not  define 
"professional  medical  personnel." 
However,  the  Senate  Finance  report 
which  accompanied  the  legislation,  cited 
earlier,  states  that  the  "staff  will  include 
physicians,  medical  administrators, 
medical  social  work  personnel,  and 
other  specialized  personnel  necessary  to 
assure  an  adequate  number  of  persons 
to  do  a  quality  job.  *  *  *." 

All  examples  of  skilled  professional 
medical  personnel  given  in  the 
Congressional  Committee  report  and  in 
existing  regulations  have  one  element  in 
common:  All  indicate  that  these  staff 
have  eduGcition  and  training  at  a 
professional  level  in  the  field  of  medical 
care  or  apropriate  medical  practice. 

"Education  and  training  st  a 
professional  level"  means  the 
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completion  of  a  2-year  or  longer  program 
leading  to  an  academic  degree  or 
certificate  in  a  medically  related 
profession.  This  may  be  demonstrated 
by  possession  of  a  medical  license  or 
certificate  issued  by  a  recognized 
National  or  State  medical  licensure  or 
certifying  organization  or  a  degree  in  a 
medical  field  issued  by  a  college  or 
university  certified  by  a  professional 
medical  organization.  Experience  in  the 
aministration.  direction,  or 
implementation  of  the  Medicaid 
program  will  not  be  considered  the 
equivalent  of  professional  training  in  a 
field  of  medical  care. 

3.  Professional  medical  expertise 
must  be  necessary  to  fulfill  the 
responsibilities  of  the  skilled 
professional  medical  personnel 's 
position.  The  intent  of  section  1903(a)(2) 
of  the  Act  is  to  ensure  the  intergrity  of 
the  many  diverse  medical  aspects  of  the 
Medicaid  program  by  providing  an 
incentive  to  State  agencies  to  employ 
skilled  professional  medical  personnel 
with  respect  to  those  medically-related 
program  activities.  The  law  did  not 
intend  to  provide  75  percent  FTP  merely 
to  any  staff  person  who  has  qualifying 
medical  education  and  training  and 
experience,  without  regard  to  his  actual 
responsibilities.  Rather,  the  function 
performed  by  the  skilled  professional 
medical  personnel  must  be  one  that 
requires  that  level  of  medical  expertise 
in  order  to  be  performed  effectively. 
Consequently,  75  percent  FFP  is  only 
(ivailable  for  those  positions  that  require 
professional  medical  knowledge  and 
skills,  as  evidenced  by  position 
descriptions,  job  announcements,  or  job 
classifications. 

Examples  of  functions  that  would 
meet  these  criteria  include,  but  are  not 
limited  to,  the  following: 

•  Acting  as  a  liaison  on  the  medical 
aspects  of  the  program  with  providers  of 
services  and  other  agencies  that  provide 
medical  care. 

•  Furnishing  expert  medical  opinions 
for  the  adjudication  of  administrative 
appeals. 

•  Reviewing  complex  physician 
billings. 

•  Providing  technical  assistance  and 
drug  abuse  screening  on  pharmacy 
billings. 

•  Participating  in  medical  review  or 
independent  professional  review  team 
activities. 

•  Assessing  the  necessity  for  and 
adequacy  of  medical  care  and  services 
provided,  as  in  utilization  review. 

•  Assessing,  through  case 
management  activities,  the  necessity  for 
and  adequacy  of  medical  care  and 
services  required  by  individu;il 
recipients. 


It  should  be  noted  that  none  of  the 
functions  listed  above  includes  the 
provision  of  medical  care  and  services. 
Provision  of  medical  care  and  services 
would  always  be  considered  medical 
assistance  rather  than  administration. 

When  the  function  of  skilled 
professional  medical  personnel  is  the 
application  of  administrative  practices 
and  procedures  unrelated  to  the 
specialized  Held  of  medical  care  and 
requires  no  skilled  medical  training,  the 
costs  are  matched  at  50  percent  FFP.  For 
example,  the  costs  of  a  physician  in 
charge  of  an  accounting  operation  are 
eligible  for  FFP  only  at  50  percent. 

4.  An  employer-employee  relationship 
must  exist  between  the  State  agency 
and  the  skilled  professional  medical 
personnel  and  directly  supporting  staff. 
As  evidenced  by  the  statutory  language 
and  legislative  history  of  section 
1903(a)(2),  the  75  percent  FFP  rate  is 
applicable  to  costs  of  speciHc  personnel 
and  staff  of  the  Medicaid  agency  or  any 
other  public  agency.  We  have 
consistently  interpreted  this  provision  to 
authorize  the  75  percent  FFP  rate  only 
for  personnel  who  are  employed  by  the 
agency.  Therefore,  in  most  cases,  FFP  at 
75  percent  is  not  authorized  for 
contracts  with  private  organizations  or 
independent  contractors.  There  are 
instances  in  which  the  agency  contracts 
for  personnel  services  as  a  common 
method  of  securing  the  services  of 
skilled  professional  medical  personnel 
without  going  through  the  formalities  of 
merit  hiring.  If  a  Medicaid  agency  claims 
FFP  at  75  percent  for  these  personnel,  it 
must  demonstrate  that  a  documented 
employer-employee  relationship  exists 
between  them  and  the  Medicaid  agency. 

It  is  fundamental  to  contract  law  that 
the  substance  of  a  transaction,  rather 
than  its  form,  is  controlling.  HCFA  may 
conduct  an  examination  of  the  actual 
duties  performed,  responsibilities 
assumed,  and  manner  of  performing  the 
duties  and  responsibilities  that  have 
been  established  to  determine  if  the 
facts,  including  the  State's 
documentation  of  the  employment 
relationship,  indicate  the  existence  of  an 
employer-employee  relationship.  It  is  the 
substantive  relationship  between  the 
parties  under  State  law  that  is  critical  in 
determining,  on  a  case-by-case  basis, 
whether  an  employer-employee 
relationship  exists,  not  the  mere 
existence  of  a  contract. 

5.  The  directly  supporting  staff  must 
provide  clerical  services  that  are 
directly  necessary  for  carrying  out  the 
professional  medical  responsibilities 
and  functions  of  the  skilled  professional 
medical  personnel.  As  stated  earlier, 
'•supporting  staff  is  defined  in  the 
co.".gressional  report  as  "clerical  staff." 


"Clerical  staff  is  interpreted  to  mean 
secretarial,  stenographic,  and  copying 
personnel,  and  flle  and  records  clerks 
that  provide  direct  support  to  the  skilled 
professional  medical  personnel.  It  does 
not  include  the  cost  of  other 
subprofessional  staff  not  performing 
clerical  functions. 

Eligibihty  for  increased  FFP  for 
directly  supporting  staff  is  based  on  the 
concept  in  the  law  of  "direct  support." 
"Direct  support"  means  the  provision  of 
clerical  services  which  are  directly 
necessary  to  the  completion  of  the 
professional  medical  responsibilities 
and  functions  of  skilled  professional 
medical  personnel.  There  must  be 
documentation  showing  that  the  clerical 
services  provided  by  the  supporting  staff 
are  directly  related  and  necessary  to  the 
execution  of  the  skilled  professional 
medical  personnel's  responsibilities.  In 
order  for  the  clerical  services  to  be 
directly  related  to  skilled  professional 
medical  personnel's  responsibilities,  the 
skilled  professional  medical  personnel 
must  be  immediately  responsible  for  the 
work  performed  by  the  clerical  staff  and 
must  directly  supervise  (inmiediate  first- 
level  supervision)  the  supporting  staff 
and  the  performance  of  the  supporting 
staffs  work. 

6.  Skilled  professional  medical 
personnel  and  direclty  supporting  staff 
of  other  public  agencies  must  meet  all  of 
the  applicable  criteria  included  items  1 
through  5  and  this  must  be  verified  in  a 
written  agreement  with  the  Medicaid 
agency.  Skilled  professional  medical 
personnel  and  directly  supporting  staff 
employed  by  public  agencies  other  than 
the  Medicaid  agency  (or,  in  the  case  of 
separate  program  divisions  housed 
within  an  "umbrella"  agency,  employed 
in  other  than  the  Medicaid  component) 
often  assist  the  administration  of  the 
Medicaid  program.  FFP  at  75  percent  is 
available  for  the  costs  of  compensation^ 
travel,  and  training  of  these  personnel 
and  directly  supporting  staff  if  there  is  a 
written  interagency  or  interagency 
agreement  that  specifically 
demonstrates  that  non-Medicaid  staff 
and  their  functions  meet  all  the 
applicable  criteria,  and  that  they  assist 
the  Medicaid  agency,  or  the  Medicaid 
agency's  skilled  professional  medical 
personnel  in  activities  that  are  directly 
related  to  the  administration  of  the 
Medicaid  program."Directly  related" 
means  performing  duties  that  are 
necessary  to  the  operation  of  the 
Medicaid  program  for  which  the  State 
Administrator  of  the  Medicaid  program 
is  accountable.  The  agreement  must 
outline  the  activities  the  other  public 
agency  will  perform  to  assist  in  the 
administration  of  the  Medicaid  program. 
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7.  PFP  must  be  prorated  for  split 
functions  of  skilled  professional  medical 
personnel  and  directly  supporting  staff. 
If  the  skilled  professional  qiedical 
personnel  or  dire;:tly  supporting  staff 
time  is  split  among  different  functions, 
some  of  which  do  not  qualify  for  75 
percent  FFP,  the  skilled  professional 
medical  personnel  and  directly 
supporting  staff  costs  must  be  allocated 
among  the  various  functions.  The 
allocation  must  be  based  on  either  the 
actual  percentage  of  time  spent  within 
each  function  or  another  methodology 
that  is  approved  by  HCFA. 

Sources  of  State's  Share  of  Financial 
Participation 

Section  1902(a)(2)  of  the  Social 
Security  Act  requires  States  to  share  in 
the  cost  of  medical  assistance 
expenditiu^s,  but  permits  both  State  and 
local  governments  to  participate  in  the 
financing  of  the  non-Federal  portion  of 
the  Medicaid  program.  This  section 
specifies  the  percentage  of  the  State's 
share  of  these  costs  and  requires  that 
this  sliare  be  sufficient  to  assure  that 
lack  of  adequatei  funds  from  local 
sources  will  not  prevent  the  furnishing 
of  services  equal  in  amount,  duration, 
scope,  and  quality  throughout  the  State. 

As  State  fiscal  budgets  have  become 
more  austere,  State  le^slatures  have 
looked  increasingly  to  alternative 
sources  for  funding  a  larger  portion  of 
the  Medicaid  progrtun.  Questions  have 
arisen  regarding  the  use  of  public  and 
private  donations  as  sources  of  State's 
share  of  financial  participation. 

The  definition  of  "State  funds" 
generally  used  by  States  means  fimds 
over  which  the  State  legislature  has  an 
unrestricted  power  of  appropriations. 
Therefore,  in  order  for  donations  from 
public  or  private  sources  to  be 
considered  as  the  State's  share  of 
financial  participation  in  Medicaid,  we 
issued  regulations  (S  432.60)  for 
determining  when  donations  ceased 
being  local  or  private  funds  and  became 
State  funds  for  purposes  of  a  Federal 
program.  In  developing  the  regulations, 
we  wanted  to  ensure  tibat  the  Medicaid 
agency  maintained  administrative 
control  and  imrestricted  power  of 
allocation  of  all  donated  funds.  Section 
432.60  outlines  the  conditions  under 
which  public  and  private  funds  may  be 
considered  as  the  State's  share  of 
Medicaid  expenditures. 

At  the  time  the  regulations  were 
formulated,  there  was  some  concern 
about  potential  for  abuse.  We  wanted  to 
prevent  donations  that  could  be 
conditional  on  some  benefit  to  the 
donor.  For  example,  we  were 
particularly  concerned  that  a  "kickback" 
situation  could  result  from  private 


donations  made  by  a  proprietary 
organization,  such  as  a  long-term  care 
facility  or  data  processing  company,  in 
return  for  Medicaid  business.  Therefore, 
the  regulations  permitted  use  of  public 
and  private  funds  as  the  sources  of  the 
State's  share  of  financial  participation 
only  for  one  category  of  costs — training 
expenditures. 

Experience  has  shown  no  abuse  of 
public  and  private  funds  through 
conditional  donations  or  kickbacks. 
Generally  donated  funds  are 
commingled  with  all  other  Medicaid 
funds  under  the  State  agency's 
administrative  control.  By  limiting  the 
use  of  donations  as  State  funds  only  to 
expenditures  for  training,  the  regulations 
have  placed  an  administrative  burden 
on  the  States  in  terms  of  cost  allocation. 
Furthermore,  if  a  State  were  to  receive 
donations  in  an  amount  greater  than  its 
total  training  expenditures,  the  excess 
funds  could  not  be  used  as  the  State 
shfire  of  other  Medicaid  expenditures. 

We  have  revised  the  requirements 
under  S  432.60  to  permit  public  and 
private  donations  to  be  used  as  a  Staters 
share  of  financial  participation  in  the 
entire  Medicaid  program,  rather  than 
just  training  expenditures.  The  revision 
permits  States  more  flexibility  in 
administering  their  programs  and 
reduces  the  recordkeeping  necessary  to 
relate  donated  funds  exclusively  to 
training  expenditures.  Section  432.60  is 
in  Part  432— State  Personnel 
Administration  of  the  Code  of  Federal 
Regulations.  Because  the  revised 
requirements  are  no  longer  limited  to 
training  costs,  we  have  redesignated 
them  as  §  433.45  of  Part  433— State 
Fiscal  Administration. 

Summary  of  Public  Comments  on 
Proposed  Rules  and  Department 
Responses 

Definitions  of  Private  Insurer  and  Third 
Party 

Comment-  Nine  coBimenters 
supported  the  broadened  definitions. 
One  commenter  expressed  concern 
about  the  absence  in  the  definition  of  a 
private  insurer  of  a  specific  reference  to 
self-insurance  that  meets  the 
requirements  published  by  the  U.S. 
Department  of  Labor  under  title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  ERISA  provides  for 
self-insurance  health  benefit  plans 
through  imions  and  self-funded 
employer  benefit  plans  in  some  large 
publicly  and  privately  owned  business 
entities. 

Response:  The  provision  under 
section  l902(a)(2S)  of  the  Social  Security 
Act  that  requires  State  Medicaid 


agencies  to  seek  reimbursement  from 
third  pculies  who  are  liable  to  pay  for 
medical  care  and  services  to  recipients 
is  broad  enough  to  permit  a  State  to 
seek  reimbursement  from  all  forms  of 
insurance.  We  have  not  made  any 
additional  change  in  the  definition  of 
private  insurer  because  we  believe  that 
the  specific  language  under  the  existing 
S  433.136  already  adequately  covers  the 
commenter's  concern — "any 
organization  administering  health  or 
casualty  insurance  plans  for 
professional  associations,  unions, 
fraternal  groups,  employer-employee 
benefit  plans,  and  any  similar 
organization  offering  these  payments  or 
services,  including  self-insured  and  self- 
funded  plans." 

Comment-  One  commenter  objected  to 
the  effect  that  the  application  of  the 
revised  definition  of  third  party  might 
have  on  liability  of  an  elderly  spouse  if  a 
State  implements  the  requirement  for 
use  of  the  cost  avoidance  method  of 
paying  claims  involving  known  third 
party  Uability.  The  commenter  believed 
that  an  elderly  spouse  could  be 
considered  a  liable  third  party  in 
determining  probable  existence  of  third 
party  liability  on  a  claim,  and  that  this 
could  result  in  withholding  of 
reimbursement  for  services  provided  to 
an  institutionalized  spouse. 

Response:  The  revised  definition  of 
third  party  has  not  changed  from  the 
previous  definition  in  relation  to  the 
commenter's  objection.  The  revised 
definition,  as  well  as  the  previous 
definition,  includes  "any  individual, 
entity,  or  program  that  is  or  may  be 
liable  to  pay  all  or  part  .  .  ."  The  only 
difference  in  the  definition  is  the  scope 
of  services  for  which  collection  can  be 
made,  which  not  includes  any  medical 
assistance  furnished  beyond  that 
relating  to  the  diagnosis  or  treatment  of 
an  injury,  disease,  or  disability,  such  as 
prenatal  care,  well-baby  visits,  routine 
physical  examinations,  etc.  The 
apiMoved  practices  that  a  State  applied 
imder  the  previous  definition  of  third 
party  may  continue  under  the  revised 
definition.  The  revised  section  433.139 
permits  States  to  have  the  requirement 
to  use  the  cost  avoidance  method 
waived  if  they  are  using,  as  of  the 
publication  date  of  these  regulations,  the 
method  of  paying  the  entire  claim  and 
then  seeking  reimbursement  from  any 
liable  third  party,  if  they  can  document 
that  their  method  is  as  cost  effective  as 
the  cost  avoidance  method,  and  if  they 
receive  the  approval  of  the  HCFA 
Regional  Office. 
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Payment  of  Claims  Involving  Third 
Party  Liability 

ComtrienL-  While  eight  commenters 
generally  supported  the  overall  third 
party  liability  changes,  four  of  these  and 
six  other  commenters  objected  to  the 
requirement  that  States  use  the  cost 
avoidance  method  in  paying  claims 
when  the  agency  has  established  the 
probable  existence  of  third  party 
liability.  They  believed  that  the 
requirement  would  not  be  cost  effective 
for  most  States  and  would  increase  the 
administrative  burden  on  providers. 
Three  commenters  pointed  out  that 
States  should  be  allowed  the  flexibility 
to  make  third  party  collections  in  a 
manner  most  cost-effective  for  them  and 
suggested  that  States  with  "pay-and- 
chase"  methods  in  place  be  granted 
waivers  of  the  requirement  to  use  the 
cost  avoidance  method  if  they  can 
provide  evidence  that  their  methods  are 
cost  effective. 

Response:  We  have  retained  the 
requirement  that  States  use  Ae  cost 
avoidance  method  because  program 
experience  demonstrates  that  the 
method  is  cost  effective.  Nevertheless, 
we  recognize  that  there  are  some  State 
agencies  with  effective  methods  of 
making  full  payment  with  subsequent 
recovery  and  that  an  immediate 
required  change  to  the  cost  avoidance 
method  would  impose  on  them 
unnecessary  delays  and  costs  because 
of  system  changes  and  implementation 
time.  Therefore,  we  have  revised 
§  433.139  to  permit  States  to  have  the 
requirement  to  use  the  cost  avoidance 
method  waived  if  they  are  using,  as  of 
the  publication  date  of  these  regulations, 
the  method  of  paying  the  entire  claim 
and  then  seeking  reimbursement  from 
any  liable  third  party  and  if  they  can 
document  that  their  method  is  as  cost 
effective  as  the  cost  avoidance  method. 
A  State's  request  to  have  the 
requirement  waived  along  with 
documentation  of  the  cost  effectiveness 
of  the  existing  method  must  be 
submitted  to  the  HCFA  Regional  Office 
within  60  days  of  the  publication  date  of 
these  final  regulations.  Administrative 
costs  must  be  considered  in  a 
computation  of  the  cost  effectiveness  of 
the  State's  method  before  we  will  waive 
the  requirement  for  use  of  the  cost 
avoidance  method.  A  request  to  have 
the  requirement  waived  also  will  not  be 
approved  for  a  State  that  does  not  have 
in  place  as  of  the  publication  date  of 
these  final  regulations  the  method  of 
paying  the  entire  claim  and  then  seeking 
reimbursement  from  any  liable  third 
party.  The  HCFA  Regional  Office  will 
make  a  determination  within  30  days  of 
receipt  of  the  request  to  have  the 


requirement  for  use  of  the  cost 
avoidance  method  waived. 

Comment  Two  conunenters 
recommended  that  pharmacy  claims 
involving  third  party  liability  be 
excluded  from  beiog  paid  under  the  cost 
avoidance  method.  They  pointed  out 
that  these  individual  claims  are  usually 
small  dollar  amounts  and,  therefore,  the 
cost  of  recovery  will  usually  exceed  the 
actual  amount  of  the  claim.  They 
asserted  thai  the  alternate  method  of 
paying  the  claim  and  then  seeking 
reimbursement  was  more  practical  and 
just  as  cost  effective.  One  of  these 
commenters  also  recommended 
exclusion  of  nursing  home  claims  from 
the  cost  avoidance  method  requirement. 

Response:  As  discussed  earlier  in  this 
document  under  "Discussion  and 
Provisions  of  the  Regulations:  Third 
Party  Liability.''  under  the  provision  that 
a  State  agency  must  use  the  cost 
avoidance  method  to  pay  claims 
involving  probable  third  party  liability, 
we  will  allow  the  State  agency  to  use 
procedures  for  determining  the 
likelihood  of  third  party  liability  and 
subsequent  payment  that  take  into 
account  the  type  of  medical  expense  and 
type  of  insurance  on  a  particular  claim. 
These  procedures  apply  to  all  claims 
involving  third  party  liability,  including 
pharmacy  and  nursing  home  claims.  If 
the  State  determines  that  the  use  of  the 
cost  avoidance  method  is  not 
appropriate  for  paying  a  claim  using 
these  criteria,  the  State  would  have  to 
use  the  alternate  method  of  paying  the 
claim  and  then  seeking  reimbursement. 
However,  the  existing  regulations  at 
§  433.139(c]  [now  redesignated  as 
§  433.139(f]]  allow  a  State  to  terminate 
or  suspend  recovery  efforts  on  claims 
for  which  it  determines  that  the  amount 
it  reasonably  expects  to  recover  will  be 
less  than  the  cost  of  recovery.  This 
section  also  allows  a  State  to 
accumulate  billings  with  respect  to  a 
particular  liable  third  party  (over  a 
speciHed  period  of  time  aiid  in  a  dollar 
amount  chosen  by  the  State)  in  making 
the  decision  whether  to  seek  recovery  of 
reimbursement  This  accumulation  of 
billings  could  apply  to  pharmacy  claims. 

Comment:  One  commenter  who 
supported  the  overall  third  party 
liability  changes  suggested  that  the 
regulations,  particularly  5  433.139(c) 
(now  redesignated  as  §  433.139(f)] 
relating  to  suspensions  or  termination  of 
recovery  action,  could  not  be  completely 
applied  to  liabilities  arising  in  matters  of 
tort  or  workers'  compensation  or,  if 
applied,  would  be  counterproductive  to 
effective  program  operation.  The 
commenter  pointed  out  that  relating  the 
pure  cost  of  recovery  to  the  amount  of 


recovery  is  logical  for  health  insurance 
but  does  not  apply  to  non-no  fault 
personal  injury  claims,  and  that  it  is 
always  "cost  e^'ective"  to  seek  payment 
to  the  full  extent  in  available  settlement 
money.  The  commenter'suggested 
revised  language  that  would  delineate 
suspension  or  termination  procedures 
for  third  party  liability  arising  in 
contractual  situations  (typically  health 
insurance)  or  no-fault  cases  and  those 
that  arise  out  of  tort  or  workers' 
compensation^ 

Response:  Section  1902(a){25)  of  the 
Act  requires  that  in  cases  where  legal 
third  party  liability  is  found  to  exist 
after  medical  assistance  is  furnished  to 
a  recipient,  and  where  the  amount  the 
State  can  reasonably  expect  to  recover 
exceeds  the  cost  of  recovery,  the  State 
must  seek  reimbiuvement  to  the  extent 
of  any  liabihty.  This  secticm  contains  no 
exceptions,  hence  all  third  party 
resources,  including  workers' 
compensation  and  tort  iiabihty,  must  be 
pursued  to  the  limit  of  liabihty. 

Comment-  Five  commenters  objected 
to  the  responsibility  that  the  proposed 
regulations  under  {  433.139(b)  places  on 
a  State  to  predetermine  or  estimate  the 
amount  the  third  party  liability  in 
situations  where  probable  third  party 
liability  exists.  Two  commenters 
suggested  that  "probable  liability"  be 
clearly  defined;  otfierwise  Medicaid 
agencies  will,  in  most  cases,  place  the 
burden  of  this  determination  on  the 
provider. 

Response:  The  proposed  regulations 
did  not  include  a  requirement  to  pay 
claims  on  an  estimated  basis  when 
probable  third  party  liability  is  known 
to  exist.  Instead,  they  would  have 
required  payment  to  the  extent  that  the 
payment  under  the  agency's  payment 
schedule  exceeds  the  expected  amount 
of  the  third  party  liability.  We  have 
revised  the  regulations  to  clarify  the 
procedure  under  which  a  State  will 
establish  the  amount  of  third  party 
liability.  The  regulations  specify  that  if 
the  Medicaid  agency  has  established  the 
probable  existence  of  third  party 
liability  (that  is,  during  the  eligibility, 
claims  processing,  medical  support 
collection,  or  third  party  recovery 
process  or  any  other  third  party  related 
activity),  the  State  agency  must  reject 
the  claim  and  return  it  to  the  provider. 
We  interpret  probable  liability  to  mean 
the  presence  of  an  indicator  in  the  case 
record  that  suggests  a  possible  thi^ 
party  resource  that  is  or  may  be  liable 
for  a  recipient's  medical  expenses.  The 
establishment  of  third  party  liability 
takes  place  when  the  State  agency 
receives  confirmation  from  the  provider 
or  the  third  party  resource  indicating  the 
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extent  of  liability  available.  The  agency 
must  then  pay  the  claim  only  to  the 
extent  that  payment  allowed  under  the 
agency's  payment  schedule  exceeds  the 
payment  of  the  third  party  payer. 

Comment-  Several  commenters 
emphasized  that,  if  the  requirement  for 
use  of  the  cost  avoidance  method  is 
maintained,  reasonable  timebrames  for 
implementation  be  allowed. 

Response:  We  realize  that  States  that 
do  not  have  a  cost  avoidance  method  in 
place  will  require  time  to  develop  the 
method  or  modify  a  current  method  to 
comply  with  these  regulations. 
Therefore,  we  are  applying  the 
requirements  to  claims  involving  third 
party  liability  that  are  processed  180 
days  after  the  publication  of  the 
regulations.  We  feel  that  making  these 
requirements  effective  180  days  after  the 
date  of  publtbation  provides  ample  time 
for  States  to  come  into  compliance  with 
the  requirements.  In  addition,  States 
have  been  given  previous  notice  of  the 
proposed  requirements  through  the 
notice  of  pro]>osed  rulemaking  published 
in  the  Federal  Register  on  June  4, 1984. 

Comment  Two  commenters  objected 
to  the  absence  in  the  preamble  to  the 
proposed  regulations  of  a  quantiHcation 
of  savings  as  a  result  of  use  of  the  cost 
avoidance  method.  They  also  pointed 
out  that  the  inflationary  impact  on 
providers  was  not  properly  addressed. 

Response:  In  this  preamble  we  have 
listed  the  areas  in  which  savings  should 
be  increased  through  use  of  the  cost 
avoidance  method.  We  believe  our  logic 
is  sound  and  accurate  because  the 
majority  of  States  are  now  using  cost 
avoidance  to  some  extent.  We  recognize 
that  there  will  be  some  instances  in 
which  the  function  of  collecting  from 
third  party  payers  will  be  transferred  to 
the  provider  of  service  and  increase  its 
administrative  cost.  However,  in  many 
cases  the  provider's  billing  of  third  party 
sources  will  simply  be  a  substitution  for 
its  billing  of  Medicaid. 

Assignment  of  Rights  to  Benefits 

Comment  Two  commenters  suggested 
that  while  the  proposed  regulations 
allow  a  State  to  require,  as  a  condition 
of  eligibility,  that  each  legally  able 
applicant  and  recipient  assign  his  rights 
to  medical  support  or  other  third  party 
resources  to  the  Medicaid  agencies,  this 
requirement  cannot  be  met  in  those 
States  where  Supplemental  Security 
Income  (SSI)  eligibility  is  determined  by 
the  Social  Security  Administration 
(SSA).  They  pointed  oot  that  SSA  has 
made  no  provisions  for  applying  these 
regulations  to  SSI  recipients.  One  of  the 
two  commenters  suggested  that  the 
State  has  a  ri^t  to  require  information 
concerning  possible  third  party  payers 


as  a  condition  of  eligibility  and 
requested  revision  of  the  regulations  to 
incorporate  this  requirement 

Response:  The  Deficit  Reduction  Act, 
which  was  enacted  after  we  issued  the 
proposed  regxilations,  now  requires 
applicants  and  recipients  to  assign  their 
rights  to  medical  support  or  other  third 
party  payments  as  a  condition  of 
Medicaid  eligibility.  (Sections 
1902(a)(44)  and  1912  of  the  Social . 
Seoirity  Act.)  We  have  made 
conforming  changes  in  these  Hnal 
regulations.  SSA  is  also  making 
conforming  references  to  regulations 
governing  SSI  eligibility  determination 
under  20  CFR  Part  416  and  is  developing 
administrative  procedures  to  obtain  the 
applicant's  response  and  signature  to 
assigimient  of  rights  during  the  eligibility 
process  in  States  where  SSA  determines 
Medicaid  eligibility. 

Cooperative  Agreements  for  Third  Party 
Collections 

Comment  Two  commenters  supported 
the  proposal  to  delete  the  detailed 
requirements  for  cooperative 
agreements  with  title  IV-D  agencies  and 
other  agencies  and  ofHcials  under 
i  433.152.  However,  they  pointed  out 
that  the  deletion  of  the  requirement  for 
reimbursement  by  the  State  Medicaid 
agency  to  title  IV-D  agencies  for 
services  performed  has  created  a 
discrepancy  with  child  support 
regulations  at  45  CFR  Part  306  which 
require  title  IV-D  agencies  to  be 
reimbursed  by  Medicaid  for  activities 
performed  under  optional  cooperative 
agreements. 

Response:  We  have  revised  the 
regulations  to  specify  that  the 
requirements  of  the  Office  of  Child 
Support  Enforcement  under  45  CPR  Part 
306  are  still  applicable  and  to  provide 
that  cooperative  agreements  entered 
into  with  a  title  TW-D  agency  must 
specify  that  the  title  IV-D  agency's 
reimbursement  from  the  Medicaid 
agency  will  be  limited  to  costs  of 
services  that  are  necessciry  for  Medicaid 
collection  and  medical  support  activities 
that  are  in  addition  to  those  required  to 
be  performed  by  the  title  IV-D  agency 
under  the  Child  Support  Enforcement 
Amendments  of  1984  (Pub.  L.  96-378). 
Section  16  of  Pub.  L  98-378  authorizes 
the  Secretary  to  issue  regulations  to 
require  title  IV-D  agencies  to  petition  to 
include  medical  support  as  part  of  child 
support  orders  and  to  provide  for 
improved  information  exchange 
between  State  IV-D  agencies  and  State 
Medicaid  agencies  regarding  the 
availability  of  health  insurance 
coverage,  with  reimbursement  from  the 
Office  of  Child  Support  Enforcement. 


We  also  have  revised  the  regulations 
to  emphasize  that  the  terms  of  specific 
cooperative  agreements  may  be 
developed  at  the  discretion  of  each 
agency  to  account  for  individual 
circumstances. 

Rates  ofFFPfor  Compensation  and 
Training  of  Skilled  Professional 
Medical  Personnel  and  Directly 
Supporting  Staff 

Comment  Ten  commenters  objected 
to  the  more  restrictive  definition  of 
supporting  staff.  These  commenters 
recommended  that  the  defmition  be 
broadened  to  include  the  category  of 
"subprofessional  staff  as  defined  and 
allowed  in  current  regulations  under 
S  432.2.  In  addition,  these  commenters 
I>ointed  out  that  the  commonly  used 
definition  of  "clerical  personnel" 
includes  copying,  file,  and  records  clerks 
as  well  as  the  secretarial  and 
stenographic  personnel  specified  in  the 
proposed  regulations.  The  commenters 
recommended  revising  the  definition  to 
include  all  of  these  types  of  clerical 
personnel. 

Response:  The  Senate  Finance 
Committee  report  that  accompanied  the 
1965  Social  Security  Amendments,  cited 
earlier,  clearly  defines  "supporting  staff' 
as  the  "clerical  staff  directly  associated 
with  the  professional  staff."  The 
legislative  intent,  as  reflected  in  this 
report,  does  not  indicate  that  the  costs 
of  other  "subprofessional  staff"  not 
performing  clerical  functions  are  to  be 
eligible  for  75  percent  FFP  as 
"supporting  staff."  Therefore,  we  are 
unable  to  accept  the  commenters' 
recommendation  to  broaden  the 
definition  of  supporting  staff  to  include 
other  nonclerical  subprofessional 
personnel.  However,  we  agree  with  the 
commenters  that  our  interpretation  of 
the  term  "clerical  staff  to  mean  only 
secretarial  and  stenographic  personnel 
was  unduly  restrictive  as  to  the  common 
use  and  understanding  of  the  term. 
TJierefore,  in  the  final  regulations  we 
have  broadened  our  definition  of 
supporting  staff  to  mean  secretarial, 
stenographic  and  copying  personnel, 
and  file  and  records  clerks  that  directly 
support  the  responsibilities  of  skilled 
professional  medical  personnel 

Comment  Five  commenters  objected 
to  the  requirement  that  the  supporting 
staff  must  be  directly  supervised  by  die 
skilled  professional  medical  personnel 
in  order  to  qualify  for  75  percent 
funding.  The  commenters  suggested  that 
this  requirement  did  not  reflect 
legislative  intent  and  that  there  should 
be  no  requirement  that  the  supporting 
staff  be  directly  supervised  by  or 
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immediately  responsible  to  the  skilled 
professional  medical  personnel. 

Response:  The  legislative  history  and 
the  wording  in  the  statute  do  not  support 
the  commenters'  objections.  The  Senate 
Report  (p.  83)  refers  to  the  supporting 
staff  for  the  skilled  professional  medical 
personnel  as  "directly  supporting  such 
personnel"  and  "directly  associated 
with  the  professional  staff."  Also, 
section  1903(a)(2)  refers  to  "staff  directly 
supporting  such  personnel."  The 
legislative  history  and  the  statute 
consistently  indicated  that  a  direct 
relationship  must  exist  between  the 
supporting  staff  and  the  skilled 
professional  medical  personnel  in  order 
for  FFP  to  be  allowable  at  75  percent. 
This  direct  relationship  is  best 
evidenced  by  the  supporting  staff  being 
directly  supervised  (immediate  first- 
level  supervision)  by  the  skilled 
professional  medical  personnel.  We  note 
that  is  the  same  interpretation  we  have 
been  applying  under  the  current 
regulations. 

To  accept  the  commenters' 
recommendation  would  be  contrary  to 
the  clear  legislative  intent  of  direct 
support  and  could  result  in  a  situation 
where  a  skilled  professional  medical 
personnel  position  headed  the  Medicaid 
agency  and  the  entire  supporting  staff  in 
that  agency  were  claimed  at  75  percent 
FTP.  There  is  no  indication  that 
Congress  intended  to  reimburse  the 
entire  cadre  of  supporting  staff  in  the 
Medicaid  agency  at  75  percent  FFP. 

In  order  to  ensure  that  there  will  be  no 
misinterpretation,  we  have  specified  in 
this  preamble  that  "directly  supervise" 
means  "immediate  first-level 
supervision,"  and  we  have  clarified  in 
the  regulation  text  that  the  skilled 
professional  medical  personnel  must 
directly  supervise  the  supporting  staff 
and  the  performance  of  the  supporting 
stafTs  work.  In  addition,  we  have 
consistently  referred  to  supporting  staff 
as  "directly  supporting  stafT'  throughout 
the  preamble  and  the  regulation  to  make 
the  language  conform  to  the  statute. 

Comment:  Nineteen  commenters 
indicated  that  the  regulations  would 
have  a  negative  financial  impact  on  the 
States,  as  States  would  be  required  to 
provide  additional  State  funds  to  make 
up  the  loss  of  Federal  funds  for  those 
staff  currently  being  funded  at  75 
percent  FFP  that  would  be  funded  at  50 
percent  under  the  proposed  regulations. 
The  commenters  also  indicated  that  if 
the  States  were  unable  to  provide  the 
additional  funds,  some  State  staff 
reductions  would  result 

Response:  We  agree  with  the 
commenters  that  the  regulations  may 
result  in  the  need  for  additional  State 
funds  for  those  positions  that  no  longer 


qualify  for  75  percent  FFP  as  skilled 
professional  medical  personnel  or 
directly  supporting  staff.  However,  the 
regulations  clearly  reflect  congressional 
and  statutory  intent  as  to  what 
personnel  qualify  for  75  percent  funding 
and  there  is  no  other  authority  to 
provide  75  percent  funding  for  these 
personnel  if  they  do  not  qualify  under 
these  regulations. 

It  is  difficult  for  us  to  assess  whether 
or  not  actual  State  staff  reductions  will 
result  from  the  implementation  of  these 
regulations  since  State  staffing  and 
claiming  practices  and  State  budgetary 
constraints  vary  from  State  to  State. 
Some  States  may  restructure  their 
staffing  patterns  to  accommodate  the 
changes  in  these  regulations  but  we  do 
not  know  what  specific  State  staffing 
decisions  will  actually  be  made. 

Comment-  Two  commenters  indicated 
that  the  HCFA  regional  offices  were 
already  "retroactively"  applying  the 
proposed  regulations  to  current  financial 
management  reviews  and  were  reducing 
funding  to  the  States  accordingly. 

Response:  The  application  of  the 
proposed  regulations  before  they  are 
duly  promulgated  as  final  regulations  is 
improper.  However,  we  know  of  no 
instances  where  disallowances  or 
financial  adjustments  have  been  taken 
against  any  State  using  policy  changes 
included  in  the  proposed  regulations. 
Any  disallowances  issued  before  the 
effective  date  of  these  final  regulations 
reflect  law,  regulations,  and  policy  then 
in  effect  and  States  are  provided 
opportunity  for  an  appropriate  appeal  of 
a  disallowance  to  the  Departmental 
Grant  Appeals  Board. 

Comment  One  commenter  objected  to 
the  requirement  in  the  proposed 
regulations  that  an  employer-employee 
relationship  exist  between  the  Medicaid 
agency  and  the  skilled  professional 
medical  personnel  The  commenter 
suggested  that  individuals  under 
consultant  contracts  for  administrative 
services  automatically  be  considered 
State  employees  for  FFP  purposes  and 
that  such  contracts  not  be  reviewed  on  a 
case-by-case  basis. 

Response:  We  disagree  with  the 
commenter  since  the  legislative  history 
of  section  1903(a)(2)  of  the  Act  clearly 
requires  that  75  Percent  FFP  is  available 
only  for  the  costs  of  specific  pei'sonnel 
and  staff  that  are  employed  by  the 
Medicaid  agency.  If  die  Medicaid 
agency  claims  75  percent  FFP  for  skilled 
professional  medical  personnel  working 
for  the  State  agency  under  contract,  it 
must  document  the  existence  of  an 
employer-employee  relationship 
between  the  Medicaid  agency  and  such 
personnel 


Comment  Commenters  recommended 
that  the  regulations  be  revised  to 
provide  that  State  Medicaid  Directors 
automatically  qualify  in  all  instances  as 
skilled  professional  medical  personnel. 

Response:  We  disagree  with  the 
commenters'  recommendation  because 
there  is  no  support  in  the  statute  or  in 
the  legislative  history  to  automatically 
allow  any  personnel,  including  State 
Medicaid  Directors,  to  qualify  as  skilled 
professional  medical  personnel.  All 
personnel  of  State  Medicaid  agencies, 
including  State  Medical  Directors,  must 
satisfy  the  applicable  criteria  specified 
in  the  regulations  to  establish  whether 
they  qualify  as  skilled  professional 
medical  personnel  or  directly  supporting 
staff  before  being  claimed  at  75  percent 
FTP. 

Comment  Twenty-three  commenters 
objected  to  the  fact  that  the  regulations 
would  not  allow  States  to  count  an 
individual's  on-the-job  training  and 
work  experience  as  qualification  for  the 
skilled  professional  medical  personnel 
designation.  They  believe  that  this 
training  and  experience  may  be  more 
relevant  and  important  in  doing  a 
quality  job  than  the  expertise  gained 
through  professional  education  and 
training  before  working  in  a  skilled 
professional  medical  personnel  function. 
In  addition,  the  commenters 
recommended  that  we  clarify  our 
meaning  of  "professional  education  and 
training"  to  provide  for  2-year  programs 
that  lead  to  a  certificate. 

Response:  We  do  not  agree  entirely 
with  the  commenters'  statements.  We 
believe  that  it  was  clearly  the  original 
intent  of  the  skilled  professional  medical 
personnel  provision  in  the  statute  that 
the  enhanced  funding  for  these 
personnel  was  to  provide  an  incentive  to 
States  to  hire  personnel  who  had 
professional  education  and  training  in  a 
medical  field  before  being  claimed  at  75 
percent  FFP.  These  personnel  would 
then  bring  this  medical  expertise  to  bear 
on  the  development  and  administration 
of  the  Medicaid  program. 

We  can  find  nothing  in  the  original 
legislation  history  of  this  issue  that 
suggests  that  the  Congress  intended  to 
encourage  the  States  to  hire  personnel 
with  various  backgrounds  who  would 
somehow  gain  medical  expertise  on  the 
job  and  become  skilled  professional 
medical  personnel.  Also,  there  is  no 
indication  that  Congress  intended  to 
count  an  individual's  on-the-job  training 
and  work  experience  gained  in  some 
other  job  outside  the  State  agency  as 
qualification  for  the  skilled  professional 
medical  personnel  designation. 
Therefore,  these  regulations  require  that 
an  individual  have  professional 
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educatioa  and  training  in  a  medical  fiek) 
before  being  daimed  as  skilled 
profesaional  medical  perscmnel. 
However,  we  have  revised  the 
regulations  to  provide  that  "professional 
education  and  training"  means  the 
comfdetion  of  a  2-year  or  longer  program 
leading  to  an  acadnnic  degree  or 
certificate  in  a  medicany  related 
profession." 

Comment-  Six  commenters 
emphasized  that  the  regnlations  would 
have  a  significant  negative  impact  on 
the  EPSUT  |»ogram  by  reducing  the 
level  of  funding  provided  for  EPSDT 
personnel  and  that  this  acti^m  indicates 
an  increasing  lack  of  support  for  the 
EP^T  program. 

Response:  We  do  not  intend  for  these 
regulations  to  have  a  negative  impact  on 
the  EPSDT  program  or  any  other 
Medicaid  program  area,  and  we  want  to 
emphasize  our  continued  strong  support 
of  and  commitment  to  the  EPSDT 
program.  However,  the  statute  and  its 
legislative  history  do  not  automatically 
provide  for  enhanced  funding  for 
personnel  working  in  special  Medicaid 
program  areas  such  as  EPSDT.  We 
believe  that  these  personnel  must 
qualify  as  skilled  professional  medical 
personnel  or  directly  supporting  staff  as 
would  any  other  personnel  in  the 
Medicaid  agency.  We  believe  that  the 
regulations  will  have  minimal  effect,  if 
any,  on  the  health-related  professionals 
involved  in  the  planning, 
implementation,  and  supervision  of  the 
EPDST  program.  Additionally,  we 
believe  that  any  loss  of  revenue 
associated  with  EPSDT  personnel  costs 
that  will  no  longer  be  matched  at  75 
percent  may  be  offset  by  the  increased 
flexibility  States  have  in  the  EPSDT 
program  undei  the  new  EPSDT 
regulations  published  on  October  31. 
1984  (49  FR  43654). 

Comment:  One  commenter 
recommended  that  75  percent  funding  be 
available  for  skilled  professional 
medical  personnej  used  in  any  position 
within  the  Medicaid  agency,  even  if  that 
position  does  not  require  medical 
knowledge  and  skills.  The  commenter 
reasoned  that  the  skilled  professional 
medical  personnel  can  use  their  medical 
background  in  a  myriad  of  situations 
within  the  Medicaid  agency. 

Response:  We  do  not  believe  that  the 
statute  and  legislative  history  support 
providing  75  percent  funding  for  skilled 
professional  medical  personnel 
employed  in  positions  that  do  not 
require  the  use  of  professional  medical 
knowledge  and  skills.  Clearly,  it  was  not 
the  intent  of  Congress  to  encourage 
States,  for  example,  to  place  doctors  in 
charge  of  accounting  units  or  nurses  in 
charge  of  computer  facilities. 


Professional  medical  knowledge  is 
needed  to  shape  the  medical  aspects  of 
the  program  and  it  i«  the  intent  of  the 
skilled  professional  medical  personnel 
funding  to  encourage  States  to  place 
such  professional  medical  personnel  in 
jobs  where  their  medical  background 
and  expertise  would  residt  in  Medicaid 
programs  that  are  medicaDy  somid  and 
administratively  efficient. 

Comment:  Thirteen  commenters 
indicated  that  we  were  not  following 
congressional  intent  because  we 
eliminated  specific  reference  to  various 
types  of  skilled  professional  medical 
personnd  (e.g.,  medical  administrators, 
medical  social  workers)  in  the 
regulations.  The  commenters  believe 
that  these  types  of  personnel  should  be 
explicitly  defined  as  skilled  professional 
medical  personnel  in  the  regulations. 

Response:  We  have  removed  some 
references  to  specific  job  titles  (e.g., 
medical  administrators,  medical  social 
workers)  in  the  definition  of  skilled 
professional  medical  personnel  because 
of  the  varying  and  sometimes 
contradictory  use  of  these  titles  among 
the  States.  In  some  cases,  personnel 
who  did  not  have  professional  education 
and  training  in  the  field  of  medical  care 
or  appropriate  medical  practice  were 
simply  given  a  medically-related  job 
title.  This  resulted  in  inconsistent  and 
differing  claiming  practices  around  the 
country.  We  believe  that  the 
congressional  intent  is  to  provide  75 
percent  FFP  for  personnel  who  have 
professional  education  and  training  in 
the  field  of  medical  care  m  appropriate 
medical  practice  and  who  are  in 
positions  that  have  duties  and 
responsibilities  that  require  professional 
medical  knowledge  and  skil^  without 
regard  to  specific  job  or  position  title. 
Therefore,  we  have  minimized  reference 
to  specific  job  titles  in  the  regulations 
while  at  the  same  time  providing  for 
"other  specialized  personnel"  who  have 
the  required  education  and  training. 
This  will  enable  us  to  review  the 
qualifications  of  each  individual  on  a 
case-by-case  basis  without  regard  to  job 
title,  liie  revision  wiU  more  closely 
conform  to  the  original  congressional 
intent  and  will  facilitate  more  consistent 
policy  application  by  HCFA  and 
claiming  practices  among  the  States. 

Sources  of  State  Financial  Participation 

Comments:  Thirteen  commenters 
supported  the  proposal  to  permit  public 
and  private  donations  to  be  used  as  a 
State's  share  of  financial  participation  in 
any  Medicaid  program  expenditures  and 
not  limit  their  use  to  training 
expenditures.  One  of  these  commenters 
pointed  out  a  typographical  error  in 
§  433.45(b)(4)  (relating  to  use  by 


Medicaid  of  donor's  facility) — the  word 
"violation"  should  be  'Volition". 

Response:  We  have  corrected  the 
typographical  error  in  \  433.45(b)[4]. 

Comment:  One  conunenter  suggested 
that  the  proposed  change  as  written 
would  preclude  a  for-profit  private 
organization  from  participating  in 
Medicaid  if  it  donates  funds  to  the 
Medicaid  agency  because  a  donation 
could  result  in  the  facility  not  being 
allowed  to  treat  Medicaid  recipients. 

Response:  Section  433.45(b)  of  the 
regulations  does  not  prohibit  a  for-profit 
facility  from  participating  in  Medicaid.  It 
serves  only  to  define  what  non-State 
funds  may  foe  considered  part  of  the 
State's  share  of  financial  participation. 
Our  intent  is  to  preclude  "kickback 
situations"  that  could  result  from  private 
donations  made  by  proprietary 
organizations  in  return  for  Medicaid 
business. 

Comment:  One  commenter  expressed 
concern  that  opportunities  for  abuse  will 
result  if  we  allow  private  and  public 
enterprises  to  make  contributions 
unconditionally  to  the  Medicaid 
program.  The  commenter  believed  that 
gifts  to  the  State  should  be  restricted  to 
gifts  to  the  whole  State  and  to  the  Stale 
General  funds  and  that  gifts  to  tfie 
Medical  program  should  be  prohibited. 

Response:  Donated  funds  will  come 
under  the  administrative  control  of  the 
Medicaid  agency.  The  regulations 
clearly  prohibit  the  reverting  of  private 
funds  to  the  donor's  facility  or  use 
unless  the  donor  is  a  nonprofit 
organization  and  the  Medicaid  agency, 
of  its  own  volition,  decides  to  use  the 
donor's  facility.  We  will  be  able  to 
identify  any  major  violations  of  this 
provision  through  the  HCFA  financial 
management  review.  ITte  regulations  are 
intended  to  permit  States  more 
flexibility  in  administering  their 
Medicaid  program.  Although  public  and 
private  donations  can  be  used  as  a 
State's  share  of  financial  participation, 
we  are  not  mandating  the  States  do  this. 
If  a  State  wishes  to  continue  to  use 
donated  funds  for  training  purposes 
only,  this  regulation  also  allows  the 
flexibihty  to  do  so. 

Waiver  of  Notice  of  Ptopoaed 
Rulemaking 

We  have  not  issued  a  notice  of 
proposed  rulemaking  on  the  provisions 
in  these  regulations  that  incorporate  the 
statutory  requirement  for  assignment  of 
medical  support  payments  and  other 
third  party  payments  and  cooperation  in 
establishing  paternity  and  obtaining 
support  as  a  condition  of  eligibility  and 
the  requirement  for  cooperative 
agreements  between  the  Medicaid 


46862      Fedefal  RegUter  /  Vol.  50.  No.  218  /  Tuesday.  November  12.  1985  /  Rules  and  Regulations 


agency  and  other  agencies  for  obtaining 
medical  support.  These  requirements, 
which  were  optional  provisions  under 
previous  legislation,  are  mandated 
under  the  Deficit  Reduction  Act  of  1984. 
We  do  not  believe  that  it  would  be  in 
the  best  interest  of  the  public  of  delay 
these  regulations  to  obtain  public 
conunent,  as  these  provisions  are 
mandated  by  statute  and  there  is  little  or 
no  leeway  in  applying  the  requirements. 
Revised  procedures  for  implementing 
some  of  the  previously  optional 
provisions  were  addressed  in  the  June 
1984  NPRM.  Comments  on  these 
optional  provisions  have  been 
responded  to  in  these  final  regulations 
and  these  responses  are  equally 
applicable  even  though  the  optional 
provisions  were  made  mandatory  after 
issuance  of  the  NPRM.  Therefore,  we 
find  that  there  is  good  cause  to  waive 
public  rulemaking  procedures  and  issue 
these  requirements  as  final  regulations. 

Regulatory  Impact  Statement 

Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  major  regulations — that 
is,  those  that  will  have  an  annual  efiect 
on  the  economy  of  $100  million  or  more; 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies,  or  geographic 
regions,  or  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets.  We  have  determined  that,  for 
the  reasons  stated  below,  these 
regulations  do  not  meet  any  of  the 
criteria  for  a  major  regulation. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Third  Party  Liability 

As  noted  earlier,  to  improve  the 
administration  of  the  Medicaid  program 
we  are  broadening  the  scope  of  services 
for  which  a  State  must  collect  from  third 
parties  the  cost  of  medical  assistance 
furnished  to  Medicaid  recipients.  We 
also  are  revising  the  methods  of  paying 
claims  involving  third  party  liability, 
and  making  conforming  changes  to 
incorporate  a  statutory  provision  that 
requires  the  assignment  of  medical 
support  rights  and  other  third  party 
payments  and  cooperation  in 
establishing  paternity  and  obtaining 
support  as  a  condition  of  eligibility  for 
Medicaid. 

We  anticipate  that  implementing 
these  third  party  liability  provisions  will 
increase  our  ability  to  recover  Medicaid 
expenditures.  We  also  anticipate  that 


the  impact  of  these  regulations  vnll  be 
enhanced  through  the  interactive  effects 
of  other  third  party  liability  initiatives. 
We  are  unable  to  develop  a  precise 
actuarial  estimate  for  these  third  party 
liability  provisions.  We  project  that 
these  regulations  with  other  third  party 
initiatives  will  allow  recovery  of  80 
percent  of  the  amounts  that  are 
currently  uncollected.  We  believe  that 
between  1.0  percent  and  2.5  percent  of 
current  Medicaid  expenditures  could  be 
recovered  through  better  collection 
practices. 

We  anticipate  that  these  regulations 
will  account  for  25  percent  of  the 
combined  efi^ects  of  these  regulations 
and  other  third  party  liability  initiatives. 
We  have  developed  the  following 
projection  of  low  and  high  values  of 
potential  Federal  savings: 


1986 

1887 

1968 

1969 

1990 

Low  (in  maora)  ■ ..     „.... 
High(ininMion> 

S25 

SO 

S2S 

75 

$50 

150 

$50 

ISO 

$75 
175 

■  Rounded  to  nearest  S25  miHon. 

Each  State's  savings,  while  not  readily 
estimable,  would  bear  the  same 
relationship  to  the  Federal  savings  that 
their  current  Medicaid  expenditures 
bear  to  total  Federal  expenditures. 
Actual  State  savings  will  also  depend 
directly  on  the  State's  success  in 
recovering  third  party  liability. 

FFP  For  Compensation  and  Training  of 
Skilled  Professional  Medical  Personnel 

We  also  expect  the  changes  in  the 
definition  of  skilfed  professional 
medical  personnel  and  directly 
supporting  staff  to  result  in  program 
savings  on  the  Federal  level. 
Implementation  of  these  changes  will 
reduce  the  rate  of  FFP  from  75  percent  to 
50  percent  for  many  States'  skilled 
professional  medical  personnel  claims, 
resulting  in  some  additional  program 
expense  for  affected  States.  We 
estimate  a  program  savings  of  at  least 
$15.8  million  in  the  first  full  fiscal  year 
that  these  regulations  are  effective. 
These  savings  will  be  generated  by 
disallowance  of  inappropriate  State 
claims  for  enhanced  Federal  matching 
and  an  expected  reduction  in  the 
number  of  personnel  and  staff  for  whom 
75  percent  matching  is  claimed  and 
allowed. 

Specifically,  we  estimate:  (1)  Savings 
of  $11  million  resulting  from  the 
elimination  of  75  percent  enhanced 
funding  for  EPSDT  subprofessionals 
who  do  not  qualify  as  directly 
supporting  stafT:  (2)  savings  of  $4.8 
million  by  eliminating  the 
"subprofesf  ional"  category  of 
supporting  staff  and  by  defining  directly 


supporting  staff  as  only  secretarial, 
stenographic,  and  copying  personnel 
and  file  and  records  clerics  that  provide 
direct  support  to  the  skilled  professional 
medical  personnel;  and  (3)  an 
inestimable  savings  generated  by  not 
paying  75  percent  enhanced  funding  for 
skilled  professional  medical  personnel 
who  do  not  have  the  required 
professional  education  and  training  in  a 
medical  field  related  to  their  position  in 
the  Medicaid  program.  These  personnel 
costs  would  be  matched  at  50  percent. 
We  anticipate  a  possible  increase  in 
these  savings  if  States  no  longer  claim 
these  staff  at  75  percent  FFP.  However, 
we  cannot  provide  savings  estimates 
because  we  do  not  know  what  specific 
decisions  States  will  make. 

Sources  of  State's  Share  of  Financial 
Participation 

We  expect  little  change  from  current 
levels  of  donations  to  State  Medicaid 
programs  as  a  result  of  these  provisions. 
To  the  extent  that  donations  increase, 
the  individual  State  programs  will 
benefit  but  we  believe  that  the  extent  of 
the  incremental  increase  will  not  be 
great  enough  to  benefit  affected 
recipient  populations. 

Regulatory  Flexibility  Act  of  1960  (Pub. 
L.  96-354) 

The  Regulatory  Flexibility  Act 
requires  us  to  prepare  and  publish  a 
regulatory  flexibility  analysis  (RFA)  for 
any  regulation  that  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  A  small  entity 
is  a  small  business,  a  nonprofit 
enterprise,  or  a  government  jurisdiction 
(such  as  a  county  or  township)  with  a 
population  of  less  than  50,000.  The 
purpose  of  the  analysis  would  be  to 
anticiapte  the  impact  and  to  seek 
alternatives  that  would  have  a  less 
significant  effect. 

We  do  not  expect  the  changes  in  these 
regulations  to  affect  a  substantial 
number  of  small  entities.  We  expect 
large  major  health  insurers  and  State 
Medicaid  agencies,  which  are  not 
considered  small  entities,  to  be  the 
entities  primarily  affected.  As 
mentioned  above  in  the  discussion  of 
Executive  Order  12291,  the  changes  in 
skilled  professional  medical  personnel 
will  result  in  a  shift  to  States  of  a 
portion  of  administrative  costs  that  have 
previously  been  bom  by  the  Federal 
government. 

We  also  emphasize  that  the  rules  on 
third  party  liability  should  have  little 
impact  on  Medicaid  providers.  The 
changes  to  third  party  liability  rules  do 
not  make  recipients  any  more  liable  to 
pay  for  services  furnished  under  a  State 
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plan  than  Ihey  have  been  in  the  past. 
The  revised  claims  payment  system  will 
require  providers  to  file  claims  with 
third  party  payers,  but  this  system  has 
proved  workable  in  the  States  that  now 
use  it.  Because  only  10  to  15  percent  of 
all  Medicaid  recipients  have  health 
insurance,  we  believe  that  providers  can 
accommodate  the  new  claims  filing 
requirement  with  minimal  disruption  of 
billing  procedures  aiul  no  reduction  in 
services  furnished  to  Medicaid 
recipients. 

Therefore,  we  have  determined  and 
the  Secretary  certifies  under  5  UJS.C 
605(b),  that  these  final  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act  of  198S  (Pub. 
L.  96-511) 

Sections  432.50(d)(2),  433.139,  and 
433.145  contain  information  collection 
requirements  that  are  subject  to 
approval  of  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  We  have  submitted  a 
copy  of  these  requirements  to  OMB  for 
its  review  and  approval  When  OMB 
approval  is  obtained,  we  will  publish  an 
appropriate  notice  in  the  Federal 
Registat. 

List  of  Subjects 

42  CFR  Part  432 

Grant-in-Aid  program — health,  Health 
Care  Financing  Administration, 
Medicaid,  Subprofessionals,  Training 
programs,  Volunteers. 

42  CFR  Part  433 

'Administrative  practice  and 
procedure.  Assignment  of  rights.  Claims, 
Contracts  (agreements).  Cost  allocation. 
Federal  financial  participation.  Federal 
matching  provision,  Grant-tn-Aid 
program — health.  Mechanized  claims 
processing  and  information  retrieval 
systems,  Medicaid.  State  fiscal 
administration.  Third  party  liability. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Aliens,  Categorically  needy, 
Contracts  (agreements — State  plan). 
Eligibility,  Grant-in-Aid  program — 
health,  Health  facilities,  Medicaid, 
Medically  needy,  Reporting 
requirements.  Spend-down. 
Supplemental  security  income  (SSI). 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Aliens,  Contracts 
(agreements).  Eligibility.  Grant-in-Aid 
program — health.  Guam,  Health 
facilities.  Medicaid,  Puerto  Rico. 


Supplemental  security  income  (SSI), 
Virgin  Islands. 

42  CFR  Chapter  IV  is  amended  as  set 

forth  below: 

PART  432-STATE  PERSONNEL 
ADMINISTRATION 

A.  Part  432  is  amended  as  follows: 

1.  The  authority  citation  for  Past  432 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  The  table  of  contents  for  Subpart  C 
is  amended  by  adding  a  new  S  432.45 
and  removing  §  432.60  to  read  as 
follows: 

Sui>part  C— Staffing  and  Training 
Expenditures 

432.45    Applicability  of  provisions  in 
subpart. 

***** 

432.60    (Reserved) 

3.  Section  432.2  is  amended  by  adding 
an  introductory  phase  and  revising  the 
definition  of  "skilled  professional 
medical  personnel"  and  "staff  of  other 
public  agencies",  removing  the 
definition  of  "supporting  slafT'.  and 
adding  a  new  definition  of  "directly 
supporting  staH"  in  alphabetical  order  to 
read  as  follows: 

§432.2    Definitions. 

As  used  in  this  part — 

***** 

"Directly  supporting  staff'  means 
secretarial,  stenographic  and  copying 
personnel  and  file  and  records  clerks 
who  provide  clerical  services  that 
directly  support  the  responsibilities  of 
skilled  professional  medical  personnel, 
who  are  directly  supervised  by  the 
skilled  professional  medical  personnel, 
and  who  are  in  an  employer-employee 
relationship  with  the  Medicaid  agency. 
*        *        *        *        * 

"Skilled  professional  medical 
personnel"  means  physicians,  dentists, 
nurses,  and  other  specialized  personnel 
who  have  professional  education  and 
training  in  the  field  of  medical  care  or 
appropriate  medical  practice  and  who 
are  in  an  employer-employee 
relationship  with  the  Medicaid  agency. 
It  does  not  include  other  nonmedical 
health  professionals  such  as  public 
administrators,  medical  analysts, 
lobbyists,  senior  managers  or 
administrators  of  public  assistance 
programs  or  the  Medicaid  program. 

"Staff  of  other  public  agencis"  means 
skilled  professional  medical  personnel 
and  directly  supporting  staff  who  are 
employed  in  State  or  local  agencies 
other  than  the  Medicaid  agency  who 


perform  duties  that  directly  relate  to  the 
administration  of  the  Medicaid  program. 

4.  A  new  S  432.45  is  added  to  Subpart 
C  to  read  as  follows: 

§432.45    ApplcaWtty  Of  provision  hi 
sut>parl 

The  rates  of  FFP  specified  in  this 
Subpart  C  do  not  apply  to  State 
personnel  who  conduct  survey  activities 
and  certify  facilities  for  participation  in 
Medicaid,  as  provided  for  onder  section 
1902(a)(3)(B)  of  the  Act. 

5.  Section  432.^  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)  and  by 
adding  paragraph  (d)  and  paragraph  (e) 
to  read  as  follows: 

S  432.50    FFP:  Staffing  and  training  costs. 
*        •        ♦        •        • 

(b)  Rates  of  FFP.  (1)  For  skilled 
professional  medical  personnel  and 
directly  supporting  sta^  of  the  Medicaid 
agency  or  of  other  public  agencies  (as 
defined  in  %  432.2),  the  rate  is  75  percent 
***** 

(c)  Application  of  rates. 

(1)  FFP  is  prorated  for  staff  time  that 
is  split  among  fiuictions  reimbursed  at 
different  rates. 

(2)  Rates  of  FFP  in  excess  of  50 
percent  apply  only  to  those  portions  of 
the  individual's  working  time  that  are 
spent  carrying  out  duties  in  the  specified 
areas  for  which  the  higher  rate  is 
authorized. 

(3)  The  allocation  of  personnel  and 
staff  costs  must  be  based  on  either  the 
actual  percentages  of  time  spent 
carrying  out  duties  in  the  specified 
areas,  or  another  methodology  approved 
by  HCFA. 

(d)  Other  limitations  for  FFP  rate  for 
skilled  professional  medical  personnel 
and  directly  supporting  staff. 

(1 )  Medicaid  agency  personnel  and 
staff.  The  rate  of  75  percent  FFP  is 
available  for  skilled  professional 
medical  personnel  and  directly 
supporting  staff  of  the  Medicaid  agency 
if  the  following  criteria,  as  applicable, 
are  met: 

(i)  The  expenditures  are  for  activities 
that  are  directly  related  to  the 
administration  of  the  Medicaid  program, 
and  as  such  do  not  include  expenditures 
for  medical  assistance; 

(ii)  The  skilled  professional  medical 
personnel  have  professional  education 
and  training  in  the  field  of  medical  care 
or  appropriate  medical  practice. 
"Professional  education  and  training" 
means  the  completion  of  a  2-year  or 
longer  program  leading  to  an  academic 
degree  or  certificate  in  a  medically 
related  profession.  This  is  demonstrated 
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by  possession  of  a  medical  license, 
certificate,  or  other  document  issued  by 
a  recognized  National  or  State  medical 
licensure  or  certifying  organization  or  a 
degree  in  a  medical  field  issued  by  a 
college  or  university  certified  by  a 
professional  medical  organization. 
Experience  in  the  administration, 
direction,  or  implementation  of  the 
Medicaid  program  is  not  considered  the 
equivalent  of  professional  training  in  a 
field  of  medical  care. 

(iii)  The  skilled  professional  medical 
personnel  are  in  positions  that  have 
duties  and  responsibilities  that  require 
those  professional  medical  knowledge 
and  skills. 

(iv)  A  State-documented  employer- 
employee  relationship  exists  between 
the  Medicaid  agency  and  the  skilled 
professional  medical  personnel  and 
directly  supporting  staff;  and 

(v)  The  directly  supporting  staff  are 
secretarial,  stenographic,  and  copying 
personnel  and  file  and  records  clerks 
who  provide  clerical  services  that  are 
directly  necessary  for  the  completion  of 
the  professional  medical  responsibilities 
and  functions  of  the  skilled  professional 
medical  staff.  The  skilled  professional 
medical  staff  must  directly  supervise  the 
supporting  staff  and  the  performance  of 
the  supporting  staffs  work. 

(2)  Staff  of  other  public  agencies.  The 
rate  of  75  percent  FTP  is  available  for 
staff  of  other  public  agencies  if  the 
requirements  specified  in  paragraph 
{d)(l)  of  this  section  are  met  and  the 
public  agency  has  a  written  agreement 
with  the  Medicaid  agency  to  verify  that 
these  requirements  are  met. 

(e)  Limitations  on  FFP  rates  for  staff 
in  mechanized  claims  processing  and 
information  retrieval  systems.  The 
special  matching  rates  for  persons 
working  on  mechanized  claims 
processing  and  information  retrieval 
systems  (paragraphs  (b)(2)  and  (3)  of 
this  section)  are  applicable  only  if  the 
design,  development  and  installation,  or 
the  operation,  have  been  approved  by 
the  Administrator  in  accordance  with 
Part  433.  Subpart  C,  of  this  subchapter. 

§  432.60    [  Removed  and  Reserved] 

6.  Section  432.60  is  removed  and 
reserved.  (Its  content  is  revised  and 
redesignated  as  a  new  §  433.45  under 
Part  433.) 

PART  433— STATE  FISCAL 
ADMINISTRATION 

B.  Part  433  is  amended  as  follows: 
1.  The  authority  citation  for  Part  433  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102,  ig02(a)(4), 
1902(a)(25).  1902(a)(45).  1903(a)(3), 
1903(d)(25),  1903(d)(5),  1903(o),  1903(p), 


1903(r),  and  1912  of  the  Social  Security  Act;  - 
42  U.S.C.  1302, 1396a(a)(4).  1396a(a)(25), 
13g6(a)(45).  1396b(a)(3).  1396b(d)(2), 
1396b(d)(5),1396(o),  1396(p).  1396b(r)  and 
1396k.  unless  otherwise  noted. 

2.  The  table  of  contents  is  amended  by 
adding  a  new  §  433.45  to  Subpart  B, 
revising  the  titles  of  §§  433.137,  433.145. 
and  433.151.  and  removing  §433.149 
under  Subpart  D  to  read  as  follows: 


Subpart  B— General  Administrative 
Requirements 


'  433.45    Sources  of  State  share  of  financial 
participation. 

•  •         •         •         * 

SutifMrt  D— Third  Party  Liability 

433.137    State  plan  requirements. 

•  •         •         *         * 

433.145    Assignment  of  rights  to  benefits — 
State  plan  requirements. 

•  *         •         *         • 

433.149    (Removed  and  reserved] 
«         »         •         ♦         ♦ 

433.151    Cooperative  agreements  and 
incentive  payments — State  plan 
requirements. 

3.  Section  433.15  is  amended  by 
revising  paragraph  (b)  (5)  to  read  as 
follows: 

§433.15    Rates  of  FFP  for  administration. 

•  *        *        •         » 

(b)  Activities  and  rates. 

(5)  Compensation  and  training  of 
skilled  professional  medical  personnel 
and  staff  directly  supporting  those 
personnel  if  the  criteria  specified  in 
§  432.50  (c)  and  (d)  are  met:  75  percent. 
(Section  1903(a)(2):  42  CFR  432.50(b)(1).) 
***** 

4.  A  new  §  433.45  is  added  to  read  as 
follows: 

§  433.45    Sources  of  State  share  of 
financial  participation. 

(a)  Public  funds  as  the  State 's  share. 
(1)  Public  funds  may  be  considered  as 
the  State's  share  in  claiming  FFP  if  they 
meet  the  conditions  specified  in 
paragraphs  (a)(2)  and  (3)  of  this  section. 

(2)  The  public  funds  are  appropriated 
directly  to  the  State  or  local  Medicaid 
agency,  or  transferred  from  other  public 
agencies  (including  Indian  tribes)  to  the 
State  or  local  agency  and  tmder  its 
administrative  control,  or  certified  by 
the  contributing  public  agency  as 
representing  expenditures  eligible  for 
FFP  under  this  section. 

(3)  The  public  funds  are  not  Federal 
funds,  or  are  Federal  funds  authorized 


by  Federal  law  to  be  used  to  match 
other  Federal  funds. 

(b)  Private  donated  funds  as  the 
State's  share.  (1)  Funds  donated  from 
private  sources  may  be  considered  as 
the  State's  share  in  claiming  FFP  only  if 
they  meet  the  conditions  specified  in 
paragraphs  (b)(2)  and  (3)  of  this  section. 

(2)  The  private  funds  are  transferred 
to  the  State  or  local  Medicaid  agency 
and  are  under  its  administrative  control. 

(3)  The  private  funds  do  not  revert  to 
the  donor's  facility  or  use  unless  the 
donor  is  a  non-profit  organization,  and 
the  Medicaid  agency,  of  its  own  volition, 
decides  to  use  the  donor's  facility. 

(5)  Section  433.135  is  revised  to  read 
as  follows: 

§  433.135    Basis  and  puipose. 

This  subpart  implements  sections 
1902(a)(25),  1902(a)(45),  1903(d)(2). 
1903(o).  1903(p).  and  1912  of  the  Act  by 
setting  forth  State  plan  requirements        ' 
concerning — 

(a)  The  legal  liability  of  third  parties 
to  pay  for  services  provided  under  the 
plan; 

(b)  Assignment  to  the  State  of  an 
individual's  rights  to  third  party 
payments;  and 

(c)  Cooperative  agreements  between 
the  Medicaid  agency  and  other  entities 
for  obtaining  third  party  payments. 

6.  Section  433.136  is  amended  by 
revising  the  definitions  of  "Private 
insurer"  and  "Third  party"  to  read  as 
follows: 

§433.136    Definitions. 

For  purposes  of  this  subpart — 
"Private  insurer"  means: 

(1)  Any  commercial  insurance 
company  offering  health  or  casualty 
insurance  to  individuals  or  groups 
(including  both  experience-rated 
insurance  contracts  and  indemnity 
contracts); 

(2)  Any  profit  or  nonprofit  prepaid 
plan  offering  either  medical  services  or 
full  or  partial  payment  for  services 
included  in  the  State  plan;  and 

(3)  Any  organization  administering 
health  or  casualty  insurance  plans  for 
professional  associations,  imions. 
fraternal  groups,  employer-employee 
benefit  plans,  and  any  similar 
organization  offering  these  payments  or 
services,  including  self-insured  and  self- 
funded  plans. 

"Third  party"  means  any  individual 
entity  or  program  that  is  or  may  be 
liable  to  pay  all  or  part  of  the 
expenditures  for  medical  assistance 
furnished  under  a  State  plan. 
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7  Section  433.137  is  revised  to  read  as 
follows: 

§433.137    Slat*  ptan  rMUJirwMfits. 

(a)  A  State  plan  must  provide  that  the 
requirements  of  §§  433.138  and  433.139 
are  met  for  determining  legal  liability  of 
third  parties  to  pay  for  services  under 
the  plan  and  for  payment  of  claims 
involving  third  parties. 

(b)  A  State  plan  must  provide  that,  for 
medical  assistance  furnished  on  or  after 
October  1, 1984— 

(1)  The  requirements  of  SS  433.145 
through  433.148  are  met  for  assignment 
of  rights  to  benefits  and  cooperation 
with  the  agency  in  obtaining  medical 
support  or  payments:  and 

(2)  The  requirements  of  S9  433.151 
through  433.154  are  met  for  cooperative 
agreements  and  incentive  payments  for 
third  party  collections. 

8.  Section  433.139  is  revised  to  read  as 
follows: 

§433.139    Payment  Of  daliiw. 

(a)  Basic  provisions.  (1)  For  claims 
involving  third  party  liability  that  are 
processed  on  or  after  May  12, 1988,  the 
agency  must  use  the  procedures 
specified  in  paragraphs  (b)  through  (f)  of 
this  section. 

(2)  The  agency  must  submit 
documentation  of  the  methods  (e.g.,  cost 
avoidance,  pay  and  recover  later)  it  uses 
for  payment  of  claims  involving  Uiird 
party  liability  to  the  HCFA  Regional 
Office. 

(b)  Probable  liability  is  established  at 
the  time  claim  is  filed.  Unless  the 
agency  has  received  approval  to  use  an 
alternative  method  of  payment  as 
specified  imder  paragraph  (b)(2)  of  this 
section,  the  agency  must  pay  claims 
involving  probable  third  party  liability 
as  follows: 

(1)  If  the  agency  has  established  the 
probable  existence  of  third  party 
liability  at  the  time  the  claim  is  filed,  the 
agency  must  reject  the  claim  and  return 
it  to  the  provider  for  a  determination  of 
the  amount  of  liability.  The 
establishment  of  third  party  liability 
takes  place  when  the  agency  receives 
confirmation  from  the  provider  or  a  third 
party  resource  indicating  the  extent  of 
third  party  liability.  When  the  amount  of 
liability  is  determined,  the  agency  must 
then  pay  the  claim  to  the  extent  Uiat 
payment  allowed  under  the  agency's 
payment  schedule  exceeds  the  amount 
of  the  third  ptuly's  payment. 

(2)  The  agency  may  pay  the  full 
amount  allowed  under  the  agency's 
payment  schedule  for  the  claim  and  then 
seek  reimbursement  from  any  liable 
third  party  to  the  limit  oi  legal  liabiUty  if 
it  has  obtained  approval  of  a  waiver  of 
the  requirement  under  paragraph  (b)(1) 


of  this  section.  The  waiver  must  be  in 
accordance  with  the  provisions  of 
paragraph  (e)  of  this  section. 

(c)  Probable  liability  is  not 
established  or  benefits  are  not  available 
at  the  time  claim  is  filed.  If  the  probable 
existence  of  third  party  liability  cannot 
be  established  or  Uiird  party  benefits 
are  not  available  to  pay  the  recipient's 
medical  expenses  at  the  time  the  claim 
is  filed,  the  agency  must  pay  the  full 
amount  allowed  under  the  agency's 
payment  schedule. 

(d)  Recovery  of  reimbursement  If  the 
agency  learns  of  the  existence  of  a  liable 
third  party,  or  benefits  become  available 
after  a  claim  is  paid,  the  agency  must 
seek  recovery  of  reimbursement  from 
the  third  party  to  the  limit  of  legal 
liability  within  60  days  after  the  end  of 
the  month  in  which  payment  is  made  or 
60  days  after  the  end  of  the  month  it 
learns  of  the  existence  of  the  liable  third 
party,  whichever  is  earlier,  unless  it 
determines  that  recovery  would  not  be 
cost  effective  in  accordance  with 
paragraph  (f)  of  this  section. 

(e)  Waiver  of  required  use  of  cost 
avoidance  method.  (1)  The  requirement 
to  use  the  claims  payment  method 
specified  under  paragraph  (bKl)  of  this 
section  may  be  waived  if — 

(i)  The  agency  is  using  the  method  of 
paying  the  entire  claim  and  then  seeking 
reimbursement  from  any  liable  third 
party  as  of  November  12, 1985; 

(ii)  The  agency  submits  adequate 
documentation  that  its  method  is  as  cost 
effective  as  the  method  required  under 
paragraph  (b)(1)  of  this  section  to  the 
HCFA  Regional  Office  on  or  before 
January  13, 1988  and  requests  approval 
of  its  use  (Administrative  costs  must  be 
considered  in  the  computation  of  the 
cost  effectiveness  of  the  State's 
alternative  method);  and 

(iii)  The  HCFA  Regional  Office 
approves  the  State's  request  for  a 
waiver  of  the  requirement. 

(2)  The  HCFA  Regional  Office  will 
review  a  State's  request  to  have  the 
requirement  under  paragraph  (b)(1)  of 
this  section  waived  and  notify  the  State 
of  its  determination  within  30  days  of 
receipt  of  a  request.  The  Regional  Office 
will  request  additional  information  from 
the  State,  if  necessary. 

(3)  The  HCFA  Regional  Office  will 
grant  the  waiver  for  an  indefinite  period 
unless  it  specifies  otherwise  in  the 
approval  notice  to  the  State.  A  State 
that  is  granted  a  waiver  must  notify  the 
Regional  Office  of  any  event  that  ocean 
that  changes  the  cost  effectiveness  of 
the  approved  alternative  method.  The 
Regional  Office  may  rescind  the  waiver 
at  any  time  that  the  State's  method  is  no 
longer  as  cost  effective  as  the  method 
required  under  paragraph  (b)(1)  of  this 


section.  If  the  waiver  request  is  denied 
or  the  waiver  is  rescinded.  Ae  State  has 
6  months  from  the  date  of  the  denial  or 
rescission  notice  to  implement  the 
method  required  under  paragraph  (b)(1) 
of  this  section. 

(f)  Suspension  or  termination  of 
recovery  of  reimbursement.  (1)  An 
agency  must  seek  reimbursement  from  a 
liable  third  p£uty  on  all  claims  for  which 
it  determines  that  the  amount  it 
reasonably  expects  to  recovery  will  be 
greater  than  the  cost  of  recovery. 
Recovery  efforts  may  be  suspended  or 
terminated  only  if  they  are  not  cost 
effective. 

(2)  The  State  plan  must  specify  the 
threshold  amount  or  other  guideline  that 
the  agency  uses  in  determining  whether 
to  seek  recovery  of  reimbursement  from 
a  liable  third  party,  or  describe  the 
process  by  which  the  agency  determines 
that  seeking  recovery  of  reimbursement 
would  not  be  cost  effective. 

(3)  The  State  plan  must  also  specify 
the  dollar  amount  or  period  of  time  for 
which  it  will  accumulate  billings  with 
respect  to  a  particular  liable  third  party 
in  making  the  decision  whether  to  seek 
recovery  of  reimbursement. 

9.  Section  433.145  is  revised  to  read  as 
follows: 

§  433.146    AtslQnHiant  of  rlflMs  to 
beiMllts    State  plan  rcQuiraiiMnts. 

For  medical  assistance  furnished  on 
or  after  October  1, 1984 — 

(a)  A  State  plan  must  provide  that,  as 
a  condition  of  eligibility,  each  legally 
able  applicant  and  recipient  must  assign 
his  ri^ts  to  medical  support  or  other 
third  party  payments  to  the  Medicaid 
agency  and  cooperate  with  the  agency 
in  obtaining  medical  support  payments. 

(b)  A  State  plan  must  provide  that  the 
requirements  for  assignments  and 
cooperation  in  establishing  paternity 
and  obtaining  support  under  §§  433.146 
through  433.148  are  met 

(c)  A  State  plan  must  provide  that  the 
assignment  of  rights  to  benefits  olHained 
from  an  applicant  or  recipient  is 
effective  only  for  services  that  are 
reimbursed  by  Medicaid. 

§433.149    [Removed  and  rM«rvMtl 

10.  Section  433.149  is  removed  and 
reserved. 

11.  Section  433.151  is  revised  to  read 
as  follows: 

§433.151    Cooperativ*  agrawnents  and 
IncanUva  paynianla    Qlala  plan 
reQufranianta. 

For  medical  assistance  furnished  on 
or  after  October  1, 1984 — 

(a)  A  State  plan  must  provide  for 
entering  into  written  cooperative 
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agreements  for  enforcement  of  rights  to 
and  collection  of  third  party  benefits 
with  at  least  one  of  the  following 
entities:  The  State  title  IV-D  agency, 
any  appropriate  agency  of  the  State,  and 
appropriate  courts  and  law  enforcement 
officials.  The  agreements  must  be  in 
accordance  with  the  provisions  of 
§  433.152. 

(b)  A  State  plan  must  provide  that  the 
requirements  for  making  incentive 
payments  and  for  distributing  third 
party  collections  specified  in  S§  433.153 
and  433.154  are  met. 

12.  Section  433.152  is  revised  to  read 
as  follows: 


§433.152    RaquirwMnts  for  cooperative 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  the  State  agency  may 
develop  the  specific  terms  of 
cooperative  agreements  with  other 
agencies  as  it  determines  appropriate 
for  individuatcircumstances. 

(b)  Agreements  with  tide  IV-D 
agencies  most  specify  that  the  Medicaid 
agency  will — 

(1)  Meet  the  requirements  of  the 
Ofifice  of  Child  Support  Enforcement  for 
cooperative  agreements  under  45  CFR 
Part  306:  and 

(2)  Provide  reimbursement  to  the  IV-^ 
agency  only  fw  those  child  support 
services  performed  that  are  not 
reimbursable  by  the  Office  of  Child 
Support  Enforcement  under  tide  IV-D  of 
the  Act  and  that  are  necessary  for  the 
collection  of  anraunts  for  the  Medicaid 
program. 

PART  43S— EUGIBIUTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA. 
AND  THE  NORTHERN  MARIANA 
ISLANDS 

C.  Part  435,  Subpart  G.  is  amended  as 
follows: 

1.  The  aothority  citation  for  Part  435 
continues  to  read  aa  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  435.604  is  revised  to  read  as 

follows: 


§435.604 
tienefits. 


o<  righto  to 


For  medical  assistance  furnished  on 
or  after  October  1, 1984 — 

(a)  As  a  condition  of  eligibility,  the 
agency  must  require  legally  able 
applicants  and  recipients  to  assign 
rights  to  medical  support  or  other  third 
party  payments  to  the  Medicaid  agentgr 
and  to  cooperate  with  the  agency  in 
obtaining  medical  support  or  payments. 
(Part  433,  Subpart  D.  contaii\s  specific 
requirements  for  these  assignments.) 


(b)  The  requirements  for  assignment 
of  rights  must  be  applied  tmiformly  for 
all  groups  covered  under  the  plan. 

PART  436— EUGIBIUTY  IN  QUAM, 
PUERTO  RICO.  AND  THE  VIRGIN 
ISLANDS 

D.  Part  436,  Sul^art  G  is  amended  as 
follows: 

l.The  authority  citation  for  Part  436 
continues  to  read  as  follows: 

Authority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302]  unless  otherwise  noted. 

2.  Section  436.604  is  revised  to  read  as 
follows: 

§436.604    Asslgnmenf  of  rtgtits  to 


For  medical  assistance  furnished  on 
or  after  October  1. 1984 — 

(a)  As  a  condition  of  eligibility,  the 
agency  must  require  legally  able 
applicants  and  recipients  to  assign 
rights  to  medical  support  and  other  third 
party  payments  to  the  Medicaid  agency 
and  to  cooperate  with  the  agency  in 
obtaining  medical  support  or  payments. 
(Part  433,  Subpart  D.  contains  specific 
requirements  for  these  assignments.) 

(b)  The  requirements  for  assignment 
of  rights  must  be  applied  uniformly  for 
all  groups  covered  under  the  plan. 

(Catalog  of  Federal  Domestic  Ataiatance 
Prograoi  No.  ia714 — Medical  Assistance 
Program] 

Dated:  March  5, 1986. 
CMolyiw  K.  Davis, 

Administrator,  Health  Care  Financing 
A  dmiaiatration. 

Approved:  August  2, 1985. 
Mafgarat  M.  Heekter, 
Secretory. 
[FR  Doc.  85-28603  Filed  11-8-85;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admifriatratfon 

49CFRai.V 

[Docket  No.  T84-01;  Notice  81 

Final  Theft  Data;  Motor  Vehicle  Theft 
Prevention  Standard 

AOCNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Publication  of  final  theft  data. 

summary:  These  daU  reflect  the 
passenger  motor  vehicle  thefts  in  1983 
and  1964  that  have  been  provided  to  this 
agency  by  the  National  Crime 
Inferaiation  Center  (NCIC).  These  data 
have  b^en  used  by  the  agency  to 
determfaie  die  theft  rates  for  the  130 


existing  passenger  motor  vehicle  lines 
manufactured  in  1983  and  1984,  and  to 
determine  the  median  theft  rate  for 
those  130  lines.  The  hnes  listed  from 
number  1  to  number  65,  inclusive,  had  a 
theft  rate  that  exceeded  the  medium 
theft  rate,  and  will  be  subject  to 
selection  for  coverage  under  the  motor 
vehicle  theft  prevention  standard. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Brian  McLaughlin,  OfTice  of  Market 
Incentives,  NHTSA,  Room  5313,  400 
Sevendi  Street.  SW.,  Washington.  DC 
20590  (202-428-1740). 

SUPPLSMCNTARV  INFORMIATION:  . 
Backgroimd 

Title  VI  of  die  Motor  Vehicle 
Information  and  Cost  Savings  Act  (the 
Cost  Savings  Act;  15  U.S.C.  2021  et  seq.) 
requires  NHTSA  to  promulgate  a  vehicle 
theft  prevention  standard  applicable  to 
high  theft  car  lines.  Section  603(a}ll)  of 
the  Cost  Savings  Act  (15  U.S.C. 
2023(a)(1))  spedfies  that  three  types  of 
car  lines  are  high  theft  lines  within  the 
meaning  of  Title  VI.  These  three  types 
are: 

(1]  Existing  tines  that  had  a  theft  rate 
exceeding  the  median  theft  rate  in  1983 
and  1984; 

(2)  New  lines  that  are  likely  to  have  a 
theft  rate  exceeding  that  median  theft 
rate;  and 

(3)  Lines  with  theft  rates  below  the 
median  theft  rate,  but  which  have  a 
ma)ority  of  major  parts  interchangeable 
with  hnes  whose  theft  rate  exceeded  or 
is  likely  to  exceed  the  median  theft  rate. 

Section  603(b)  of  the  Cost  Savings  Act 
explains  how  the  agency  is  to  determine 
whether  existing  lines  had  a  theft  rate 
that  exceeded  the  median  theft  rate  in 
1983  and  1984.  Section  603(b)(3)  directs 
NHTSA  to  "obtain  from  the  most 
reliable  source  or  sources  accurate  and 
timely  theft  and  recovery  data  and 
publish  such  data  for  review  and 
comment.  To  the  greatest  extent 
possible,  the  [NHTSA)  shall  utilize  theft 
data  reported  by  Federal,  State,  or  local 
police.  After  such  publication  and 
opportunity  for  comment,  the  [NHTSA] 
shall  utilize  the  theft  data  to  determine 
the  median  theft  rate  under  this 
subsection." 

In  accordance  with  the  statutory 
directive.  NHTSA  published  a  notice 
seeking  comments  on  theft  data  the 
agency  had  obtained  from  the  NCIC  and 
the  National  Automobile  Theft  Bureau 
(NATB);  50  FR  18706,  May  2. 1965.  That 
notice  stated  the  agency's  tentative 
decision  to  use  the  NCIC  data  to 
determine  the  median  theft  rate  for  1983 
and  1964  and  the  theft  rates  for  die  130 
existing  lines.  The  agency  explained 
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that  the  NCIC  system  is  a  government 
system  which  receives  vehicle  theft 
information  from  nearly  23.000  police 
agencies  throughout  the  United  States. 
Conversely,  the  NATB  system  is 
operated  by  a  private  agency  supported 
by  approximately  600  property-casualty 
insurance  companies.  Most  of  the  NATB 
data  are  obtained  from  the  individual 
insurance  companies. 

On  August  15. 1985.  the  agency 
pubbshed  a  supplemental  notice  seeking 
comment  on  updated  theft  data;  50  FR 
32871.  This  notice  sought  comments  on 
updated  NCIC  theft  data,  which  now 
included  some  thefts  reported  to  the 
NCIC  which  had  been  inadvertently 
omitted  from  the  previous  notice.  This 
notice  also  sought  comment  on  methods 
of  minimizing  the  possibility  of  multiple 
countings  of  the  same  vehicle  theft.  This 
problem  could  arise  if  a  law 
enforcement  agency  computer  operator 
followed  incorrect  data  entry 
procedures  after  getting  further 
information  about  a  vehicle  reported  as 
stolen.  Operators  are  supposed  to  revise 
an  existing  theft  entry  to  reflect  new  or 
additional  data  on  the  theft,  but  they 
sometimes  cancel  the  original  theft  entry 
and  enter  a  new  theft  report.  The  result 
of  this  practice  is  that  one  actual  theft 
reported  to  NCIC  may  be  entered  into 
the  system  more  than  once.  To  address 
this  situation,  the  notice  proposed  to 
exclude  all  duplicate  vehicle 
identiflcation  numbers  (VIN's)  of  stolen 
vehicles  reported  within  seven  calendar 
days  of  each  other. 

The  agency  has  considered  each  of 
the  comments  received  in  response  to 
these  two  notices,  and  the  most 
significant  points  raised  by  the 
conunenters  are  addressed  below. 

Source  of  Theft  Data 

For  the  purposes  of  Title  VI,  NHTSA 
has  decided  that  the  NCIC  data  are  the 
most  timely  and  accurate  theft  data,  and 
these  data  will  be  used.  The  use  of  these 
data  accommodate  the  statutory 
preference  for  the  use  of  government 
data,  further,  the  NCIC  data  includes 
thefts  of  self-insured  and  uninsured 
vehicles,  which  are  not  reported  to 
•NATB. 

All  commenters  except  Ferrari 
supported  the  agency's  tentative 
decision  to  use  die  NCIC  data.  Ferrari 
commented  that  "NATB  data  is  more 
representative  because  this  data  comes 
from  the  insurance  companies  who  are 
more  interested  in  stolen  vehicles 
because  they  are  the  ones  who  insure 
them  and  must  pay  for  them,"  NHTSA 
strongly  disagrees  with  Ferrari's 
statement  that  insurance  companies  are 
more  interested  in  acciu'ate  theft 
reporting  than  are  police  organizations. 


Moreover,  since  the  NCIC  data  include 
thefts  of  self  insured  and  uninsured 
vehicles  not  included  in  the  NATB  data, 
the  agency  is  convinced  that  the  NCIC 
data  give  a  more  complete 
representation  of  vehicle  thefts 
throughout  the  country. 

American  Motors  Corporation  (AMC) 
commented  that  it  believed  the  NCIC 
data  had  a  rental  car  fleet  bias.  AMC 
stated  that  cars  that  were  used  heavily 
in  rental  fleets,  such  as  its  Alliance/ 
Encore,  tended  to  rank  much  higher  on 
the  NQC  theft  data  than  they  did  in  the 
NAIB  theft  data.  AMC  expressed  its 
belief  that  many  of  these  "thefts"  were 
rental  cars  which  were  not  stolen,  but 
were  returned  late,  returned  to  an 
unplanned  drop-off  point,  or  simply 
abandoned. 

In  response  to  this  concern,  NHTSA 
contacted  NCIC  to  learn  its  procedures 
with  respect  to  reporting  thefts  of  rental 
cars.  The  NCIC  stated  that  local  police 
agencies  generally  require  reports  of 
stolen  rental  vehicles  to  be  made  in 
person  by  a  representative  of  the  rental 
car  company.  Additionally,  many  local 
police  agencies  require  a  waiting  period 
of  3-30  days  before  they  wiU  accept  a 
stolen  vehicle  report  from  a  rental  car 
company.  NHTSA  believes  that  this 
requirement  limits  the  potential  for 
abandoned  or  late  rental  cars  being 
reported  to  the  NCIC  as  stolen. 
Therefore,  AMC's  concern  does  not 
appear  to  be  warranted. 

Ford  expressed  its  concern  that  the 
theft  data  it  had  been  provided  by  the 
NCIC,  in  connection  with  its  voluntary 
parts  marking  program,  differed 
noticeably  from  the  theft  data  the  NCIC 
provided  to  NHTSA  for  its  theft  data 
publications.  Again  this  agency 
contacted  NCIC  to  relay  Ford's 
comment.  NCIC  explained  that  the  data 
provided  to  Ford  were  simunary  data 
that  had  not  been  edited  to  verify  the 
accuracy  of  reported  stolen  vehicles' 
VIN's.  Rather  than  use  these  summary 
reports.  NHTSA  obtained  a  list  of  stolen 
VIN's  and  ran  that  list  against  the 
VINDICA  TOR  computer  program  to 
estabUsh  total  thefts  by  make  and 
model.  The  agency  and  NCIC  believe 
this  additional  processing  would  explain 
the  discrepancies  in  theft  data  published 
by  the  agency  and  the  data  provided  to 
Ford  by  NCIC 

General  Motors  (GM)  expressed 
concern  about  the  difference  in  the  ratio 
of  reported  vehicle  thefts  between  NCIC 
and  NATB  data.  CM  stated  that  one 
would  expect  the  NCIC  theft  data  to 
include  more  vehicle  thefts,  because  it  is 
a  more  comprehensive  theft  reporting 
system  than  the  NAIB  system.  However, 
GM  also  stated  that  one  would  expect 
the  gap  in  reported  thefts  between  the 


two  systems  to  be  declining.  This  latter 
expectation  arises  from  NATB's 
estimate  that  its  system  now  covers  90 
percent  of  all  insured  vehicles  and  the 
fact  that  some  States  have  recently 
adopted  requirements  that  vehicle  thefts 
be  reported  to  NATB.  The  theft  data 
published  by  the  agency  showed  that 
this  latter  expectation  has  not  proven 
true.  In  1983,  the  NCIC  received  2.30 
reports  of  vehicle  thefts  for  each  report 
received  by  NATB,  while  in  1984.  the 
NCIC  received  2.54  vehicle  theft  reports 
for  each  report  received  by  the  NATB. 

GM  stated  that,  because  of  this 
anomaly,  NHTSA  should  conduct  a 
continuing  evaluation  of  both  NCIC  and 
NATB  theft  data  for  the  next  three 
years.  While  GM  concurred  with 
NHTSA's  tentative  decision  to  use  NCIC 
data  for  calculating  the  median  theft 
rate,  that  company  urged  NHTSA  not  to 
make  a  final  decision  as  to  which  source 
of  theft  data  is  more  apropriate  for  the 
purposes  of  Title  VI  until  that  evaluation 
is  completed. 

•    GM's  comment  appears  to  be 
unrelated  to  the  purpose  of  the  theft 
data  notices.  Section  603(b)(3)  of  the 
Cost  Savings  Act  specifies  that  NHTSA 
and  the  FBI  shall  "take  such  actions  as 
may  he  necessary  to  improve  the 
accuracy,  reliability,  and  timeliness  of 
such  [theft]  data,  including  ensuring  that 
vehicles  represented  as  stolen  are  in 
fact  stolen."  The  agency  will  of  course 
comply  with  this  statutory  mandate. 

However,  these  theft  data  notices 
were  not  published  in  response  to  that 
particular  statutory  mandate.  Instead, 
NHTSA  published  those  notices  to  meet 
its  statutory  responsibility  to  "pubUsh 
the  most  accurate  and  timely  theft  data 
for  public  review  and  comment."  GM 
did  not  explain  what  effect,  if  any.  the 
"anomaly"  between  the  NCIC  and 
NATB  data  has  on  the  accuracy  of  the 
published  NCIC  data.  NHTSA  does  not 
understand  how  this  "anomaly", 
assuming  it  exists,  would  affect  the 
accuracy  of  the  published  NCIC  theft 
data,  and  so  has  not  made  any  changes 
to  these  data  in  response  to  this 
comment 

Selection  of  "Lines" 

This  aspect  of  the  theft  data  notices 
was  by  far  the  most  controversial  point  • 
in  the  theft  data  publications,  even 
though  the  term  "line"  is  exphcitly 
defined  in  section  601(2)  of  the  Cost , 
Savings  Act  That  section  reads  as 
follows:  "The  term  'line'  means  a  name 
which  a  manufacture  applies  to  a  group 
of  motor  vehicle  models  of  the  same 
make  which  have  the  same  body  or 
chassis,  or  otherwise  are  similar  in 
construction  or  design."  Further,  section 
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603(b)(1)  directs  the  agency  to  use  the 
production  volumes  of  the  iines,  as 
reported  to  the  Environmental 
Protection  Agency  (EPA  under  Title  V  of 
the  Cost  Savings  Act.  to  calculate  the 
theft  rates.  Hence,  the  agency  applied 
the  term  "Line"  in  a  manner  as  similar 
as  possible  to  that  used  by  EPA.  so  that 
NHTSA  could  use  the  EPA  information. 

NHTSA  explained  how  it  would  apply 
the  term  "Hne"  in  detail  in  the  final  rule 
establishing  49  CFR  Part  542,  Procedures 
for  Selecting  Lines  to  be  Covered  by  the 
Theft  Prevent/on  Standard.  See  50  FR 
34631,  at  34833:  August  28, 1985. 
However,  NHTSA  will  address  the 
subject  again  to  be  certain  that  the 
commenters  understand  how  the  term 
was  applied  in  calculating  these  theft 
data. 

Section  601(2)  plainly  states  that  lines 
are  created  by  the  names  that 
manufactuers  apply  to  a  group  of 
vehicles.  Accordingly,  NHTSA  believes 
that  Congress  intended  that  all  vehicles 
with  the  same  nameplate  would  be 
treated  as  single  line,  regardless  of  , 

styling  and  performance  differences. 
Hence.  Volkswagen's  comment  that  its 
Rabbit  and  Rabbit  convertible  should  be 
considered  separate  lines  was  not 
persuasive. 

When  a  vehicle  is  completely 
redesigned,  but  retains  the  same 
nameplate,  the  new  vehicle  is  treated  as 
a  continuation  of  the  same  line.  This 
conclusion  was  reached  because  section 
601(2)  of  the  Cost  Savings  Act  focuses 
on  the  name  applied  to  the  vehicles  by 
the  manufacturer.  Hence,  although  the 
Chevrolet  Corvette  and  the  Audi  5000S 
were  completely  redesigned,  their  use  of 
the  same  nameplate  as  the  predecessor 
vehicles  caused  the  NHTSA  to  treat  the 
redesigned  vehicles  as  continuations  of 
the  same  Hne. 

It  becomes  more  difficult  to  apply  the 
term  "line"  as  manufacturers  add  further 
names  to  the  basic  nameplate.  For 
example.  NHTSA  had  to  decide  whether 
a  Pontiac  6000  STE  is  a  model  within  the 
Pontiac  6000  Kne,  or  whether  it  is  a 
separate  Kne.  In  these  instances, 
NHTSA  adopted  a  presumption  that  the 
additional  identifier  created  a  new 
"line".  This  presumption  was  rebutted  if 
the  additional  identifier  is  reported  to 
EPA  as  a  part  of  the  "line"  covered  by 
the  basic  nameplate.  In  this  case,  the 
need  to  use  the  EPA  production  data  to 
calculate  the  theft  rate  for  the  line 
requires  the  agency  to  classify  lines  in 
the  same  way  the  EPA  has. 

The  agency  applied  these  criteria  in 
grouping  the  vehicles  into  130  lines  in 
the  two  previous  theft  data  notices. 
After  reexamining  the  application  of  the 
statutory  definition  of  "Hne"  in  those 
notice?,  NHTSA  has  concluded  that 


those  notices  set  forth  the  most 
appropriate  grouping  of  vehicles  into 
lines,  this  and  final  notice  sets  forth  the 
same  130  Hnes  of  vehicles. 

Calculatioa  of  Tbefl  Rates 

Section  603(b)(l}  of  the  Cost  Savings 
Act  sets  forth  the  equation  NHTSA  must 
use  to  determine  the  theft  rate  for 
vehicle  lines.  The  theft  rate  is 
determined  by  a  fraction,  the  numerator 
of  which  is  the  number  of  thefts  of 
model  years  1983  and  1984  vehicles  of 
tliat  line  during  calendar  years  1983  and 
1984.  and  the  denominator  of  which  is 
the  sum  of  the  production  volumes  for 
that  line  in  the  1983  and  1984  model 
years,  as  reported  to  EPA  under  Title  V 
of  the  Cost  Savings  Act. 

After  applying  this  formula  to  each 
existing  line,  NHTSA  is  directed  by 
section  803(b)(2)  to  rank  the  lines  by 
theft  rates  to  calculate  the  median  theft 
rate.  When  there  are  an  even  number  of 
theif  rates,  as  there  are  in  the  present 
case,  section  803(b)(2)  directs  that  the 
median  theft  rate  shall  be  the  one  that 
divides  the  theft  rates  into  two  equal 
groups.  Applying  that  to  this  situation 
where  there  are  130  theft  rates,  the 
median  theft  rate  is  the  arithmetic 
average  of  the  theft  rates  ranked 
numbers  65  and  8a  The  first  65  lines 
Usted  at  the  end  of  this  notice  are 
automatically  selected  for  coverage 
under  the  vehicle  theft  prevention 
standard  unless  the  section  603(a)(3) 
limitation  applies.  That  section  specifies 
that  not  more  than  a  total  of  14  of  a 
manufacturer's  lines  introduced  before 
the  effective  date  of  the  standard  can  be 
selected  for  coverage  under  the  theft 
prevention  standard. 

NHTSA  published  the  supplemental 
theft  data  notice  to  determine  the  most 
appropriate  means  of  handling  multiple 
counting  of  the  same  vehicle  theft,  as 
explained  above.  The  supplemental 
notice  set  forth  three  possible 
alternatives  for  dealing  with  this 
problem.  The  first  alteroabve  was  to 
exclude  all  dupKcate  VH^s  with  the 
same  date  of  theft.  This  would  eliminate 
the  most  obvious  errors,  but  might  not 
eliminate  all  multiple  cotintings 
of  the  same  theft.  For  this 
reason,  NHTSA  stated  its  tentative 
determination  that  it  would  use  a 
second  alternative  to  deal  with  this 
problem.  Under  this  alternative,  all 
duplicate  VIN's  reported  within  seven 
calendar  days  of  each  other  would  be 
excluded.  The  third  alternative  would 
exclude  all  duplicate  VIN's  in  the  same 
calendar  year,  regardless  of  their  dates 
of  entry.  NHTSA  did  not  adopt  this 
alternative,  because  its  contacts  with 
police  and  insurance  officials  indicated 
that  multiple  thefts  of  the  same  vehicle 


in  the  same  calendar  year  are  not 
uncommon. 

Five  comments  were  received  in 
response  to  the  supplemental  notice. 
AMC,  Chrysler,  Ford,  and  CM  supported 
the  agency's  tentative  conclusion  to 
handle  the  problem  of  multiple  counting 
of  the  same  vehicle  theft  by  excluding 
all  duplicate  VIN's  reported  within 
seven  calendar  days  of  each  other. 
Volkswagen  commented  that  NHTSA 
should  exclude  all  dupHcate  VIN's  in  the 
same  calendar  year.  According  to  VW. 
the  purpose  of  Title  VI  was  to  deal  with 
"chop  shop"  theft  operations  and  not 
joyriders.  VW  stated  that  multiple  thefts 
of  the  same  vehicle  would  show  that  the 
vehicle  was  stolen  by  joyriders. 
Vehicles  stolen  for  chop  shops  usually 
disappear  and  are  never  recovered, 
according  to  the  comment 

VW  did  not  provide  any  data 
supporting  their  assertions.  Agency 
contacts  with  police  officials  indicate 
that  "theft-to-order"  rtn^  are  prevalent 
across  the  country.  In  tluse  rings, 
professional  thieves  take  orders  fm 
specific  parts  from  specific  models  of 
cars.  The  thieves  then  steal  these  | 

specific  models  of  cars,  remove  the  ! 

specific  parts  ordered,  and  abandon  the 
car.  The  cars  are  generaDy  recovered, 
but  missing  the  removed  parts.  Based  on  , 
this  information.  NHTSA  believes  that 
cars  stolen  for  chop  shops  by  these 
theft-to-order  rings  would  generally  be 
recovered  and  could  be  stolen  again. 
Hence,  the  agency  does  not  agree  with 
the  assertion  in  VWs  comments  that  the 
recovery  of  a  vehicle  means  it  was  not 
stolen  for  chop  shop  purposes. 

Even  if  NHTSA  agreed  with  VW's 
assertion  that  recovered  vehicles  were 
not  stolen  for  chop  shop  purposes,  the 
comment  would  not  be  relevant  to  the 
purposes  of  this  theft  data  notice.  The 
statute  does  not  direct  this  agency  or  the 
FBI  to  attempt  to  determine  whether  or 
not  a  theft  was  for  chop  shop  or 
joyriding  piuposes,  and  then  count  only 
those  which  were  for  chop  shop 
purposes  when  calculating  a  theft  rate 
for  each  line.  Instead,  section  603(b)(1) 
directs  the  agency  to  calculate  theft 
rates  by  using  "the  number  of  new 
passenger  motor  vehicle  thefts"  for  each 
car  Hne.  The  use  of  this  broadly 
inclusive  language  shows  a 
Congressional  intent  to  count  each  theft 
of  a  vehicle  when  calculating  theft  rates, 
not  an  intent  to  coimt  only  those  thefts 
which  can  clearly  be  shown  to  be  for 
chop  shop  purposes.  Because  NHTSA 
believes  that  its  proposal  to  exclude  all 
dupUcate  VIN's  reported  within  seven 
calendar  days  of  each  other  represents 
the  most  appropriate  way  of  handling 
the  problem  of  multiple  countings  of  the 


Fedttal  Rggbter  /  Vol.  50.  No.  218  /  Tueaday.  November  12.  1985  /  Rolei  and  Regulations 


same  theft,  that  approach  was  used  in 
calculating  these  final  theft  data. 

Chrysler  commented  that  the  agency 
had  miscalculated  the  theft  rates  for 
some  of  its  lines,  by  failing  to  include 
police  and  emergency  vehicles  in  those 
lines  as  a  part  of  the  total  production 
volume.  By  not  including  these  vehicles 
in  the  total  production,  Chrysler  stated 
that  the  theft  rates  for  these  lines  were 
overstated  in  the  prior  theft  date  notices. 

Section  603(b)(1)  of  the  Cost  Savings 
Act  directs  the  agency  to  calculate  the 
theft  rates  using  "the  production  volume 
of  all  passenger  motor  vehicles  of  that 
line  [as  reported  to  the  EPA  under  Title 
V  of  this  Act) .  .  ."  (emphasis  added).  In 
Title  V.  section  502(g)(1)  (15  U.S.C. 
2002(g)(1))  reads  as  follows:  "At  the 
election  of  any  manufacturer;  the  fuel 
economy  of  any  emergency  vehicle  shall 
not  be  taken  into  account  in  applying 
any  fuel  economy  standard  .  .  ."  The 
EPA  informed  NHTSA  that  Chrysler  has 
exercised  this  option,  and  so  does  not 
report  its  police  and  emergency  vehicles 
as  a  part  of  the  total  production  reported 
to  EPA  for  the  purposes  of  Title  V  of  the 
Cost  Savings  Act.  The  EPA  further 
provided  NHTSA  with  a  copy  of  the 
reports  Chrysler  filed  for  the  purposes  of 
Title  V.  The  production  figures  in  those 
were  exactly  the  same  as  those 
published  in  the  theft  data  notices. 
Hence,  the  agency  has  used  the  correct 
production  volumec  for  the  Chrysler 
lines,  and  those  same  figures  are 
incorporated  in  this  fmal  theft  data 
notice. 

AMC,  Chrysler,  and  Ferrari  suggested 
that  the  agency  omit  certain  car  lines 
when  calculating  theft  rates.  AMC 
proposed  that  all  lines  with  no  reported 
thefts  during  1983  or  1984  be  exempted 
from  the  calculation  of  the  median  theft 
rate.  Chrysler  proposed  that  all  lines 
with  annual  production  volumes  of  less 
than  1,000  not  be  considered  in  the 
calculation  of  the  median  theft  rate. 
Ferrari  stated  that  there  should  be  some 
procedure  to  exempt  car  lines  with 
fewer  than  20  thefts  annually  from  the 
requirements  of  the  vehicle  theft 
prevention  standard. 

None  of  these  suggestions  were 
adopted  by  the  agency.  As  explained  in 
greater  detail  in  the  preamble  to  the  rule 
establishing  the  vehicle  theft  prevention 
standard,  section  603(b)(1)  of  the  Cost 
Savings  Act  specifies  that  passenger 
motor  vehicles  of  any  line  which  is 
determined  to  have  a  theft  rate  that 
exceeds  the  median  theft  rate  for  1983 
and  1984  is  a  high  theft  line  and  is 
subject  to  the  vehicle  theft  prevention 
standard.  The  only  exemption  authority 
granted  to  the  agency  in  Title  VI  is  set 
forth  in  section  605,  which  allows 
exemptions  from  the  theft  prevention  for 


high  theft  lines  equipped  with  original 

equipment  anti-theft  devices  that  meet 
certain  requirements.  When  Congress 
drafted  Title  VI  so  as  to  provide  only 
one  means  of  exempting  subject  vehicles 
from  its  reqairements,  it  is  presumed 
that  Congress  intended  to  exclude  other 
means  of  exemptltvg  vehicles  from  those 
requirements. 

The  presumption  thai  Congress  did 
not  intend  any  other  exemptions  is 
reinforced  by  comparing  Titles  V  and  VI 
of  the  Cost  Savings  Act  Title  V 
expressly  provides  NHTSA  with 
authority  to  exempt  small  manufacturers 
from  the  generally  applicable  fuel 
economy  standanls.  The  absence  of  any 
comparable  exemption  authority  in  Title 
VI  shows  a  Congressional  intent  that 
vehicles  not  be  exempted  from  the  thefl 
prevention  standard  or  the  calculation 
of  the  median  theft  rate  just  because 
relatively  few  of  the  vehicles  are 
produced  or  stolen.  Hence,  these 
comments  have  not  been  adopted  in 
preparing  these  fmal  theft  data. 

Volkswagen  stated  that  the  agency 
had  counted  the  theft  rate  of  eight  lines 
that  had  tfa^  rates  of  Oei^l  times. 
According  to  Volkswagen,  this  common 
theft  rate  should  have  been  counted 
only  once.  This  would  mean  that  there 
would  be  only  123  entries,  and  the 
median  theft  rate  would  be  number  62. 
NHTSA  did  not  adopt  this  comment  in 
preparing  these  final  theft  date.  It  is  a 
basic  statistical  principle  that  one 
counts  repeating  entries  as  many  times 
as  they  occur,  wlien  calculating  a 
median  for  those  entries.  Therefore,  the 
median  theft  rate  remains  the  arithmetic 
average  of  the  65th  and  66th  rate  shown 
in  the  following  table,  and  lines  with 
theft  rates  above  the  66&  are  hi^  theft 
lines. 


Theft  Sanldags 

General  Motors  commented  that 
NHTSA  should  not  carry  the  theft  rate 
determinations  to  four  decioial  places, 
because  this  "implies  accuracy  that 
exceeds  the  level  warranted  by  the 
data."  GM  suggested  that  the  theft  rates 
be  rounded  off  to  one  decimal  place. 
The  agency  has  not  adopted  this 
suggestion.  The  reason  for  carrying  the 
rate  determinations  to  four  decimal 
places  is  to  clearly  establish  distinctions 
in  the  theft  rates  among  the  various 
lines.  If  necessary,  NHTSA  will  use 
more  than  four  decimal  places  to 
establish  those  distinctions. 

Conclusions 

Based  on  the  data  set  forth  in  the 
following  table,  NHTSA  has  determined 
the  median  theft  rate  for  1983  and  1984 
to  be  3.2712  thefts  per  1000  vehicles 
produced.  This  figure  is  tiie  arithmetic 
average  of  the  65th  and  66th  theft  rate 
shown  in  the  table,  and  was  calculated 
according  to  the  instructions  in  section 
603(b)(2)  of  the  Cost  Savings  Act.  Except 
for  those  lines  subject  to  the  14  line  limit 
specified  in  section  603(a)(3)  of  the  Cost 
Savings  Act,  each  of  the  hnes  shown  in 
positions  1  through  65,  inclusive,  in  this 
table  will  be  listed  in  Appendix  A  of 
Part  541,  the  vehicle  theft  prevention 
standard.  That  listing  will  mean  that 
vehicles  in  these  lines  and  their  major 
replacement  parts  will  have  to  be 
marked  as  specified  in  Part  541. 
begiiming  with  the  1987  model  year. 

Authority:  15  U.S.C.  2021  and  2023; 
delegation  of  authority  at  4SX^¥R  l.SO. 

Issued  on:  November  fi,  ISSSw 
Diane  K.  Staed. 
Administrator. 


Rnal  Theft  Data  For  the  Theft  PRevENTKJN  Stanoaho 


Make/Modal  (line) 

Th*ils(FBn 

Production 
(Manulacturan) 

Com- 

iwwd 
TheOs/ 
product 

(1983 
and 

1984) 
(MOO) 

19B3 

1964 

Marafaclurar 

1963 

1964 

t    noinr^l  kio4oif             ,    , 

ttiHrit  P^iera 

■m 

427 

1.038 

0 

788 

670 

1.606 

68 

863 

4K) 

670 

2.598 

«2S 
•50 
1.803 
Ut61 
S3S 
12S 
•M 

•35 
424 
955 
825 

1.529 
568 

2.963- 

47 

890 

497 

639 

3.826 

1.391 

753 

2.318 

1.463 

319 

388 

46.980 
26.147 
•6.801 
0 
88.939 
60.743 

143.614 

5.070 

85.693 

38.499 

79.021 

294.245 

91.336 
51.G62 
22a363 
170  3,18 
29753 
30.104 
« 13.290 

96.094 
29.990 

78.888 
49.510 

117.033 
41.306 

244.192 

5J16 

77JJS 

46.462 

Sa413 

344.330 

131.0M 

89.901 
216.864 
1S3A55 
30.080 
32.4C0 
70,35« 

16.3997 

9    Tnynta 

C«lica  Supra —            _    

rnrlJUnr  fMnrmcto 

151593 
13.9121 

4  finnAral  k^tyt 

6.  Mazda _ -.. 

7  Ganeral  Motel*...- 

8  f^jrsche 

9.  General  Motors -. 

Chevrolet  CorveHB..    -                

Pontoc  Rrebifd —.»»*.„»_»..»««»... 

RX-7 „ 

Owvrotel  Camaro -... 

911 

''ffnttac  Qrand  PrlK                      . ,     . 

12.8237 
1^4683 
lilt  18 
11.7817 
11.0728 
ia7542 

OMsmoMe  Toronade 

106756 

BuicV  Eiectra 

10.1133 

12.  General  Motor*...-. 

13.  General  Molora 

14  Fr«Ti  M^OfCO     

OldsmoMe  Cutlass  Supreme/Cruisar 

jnwo). 

Ghavrotel  Monte  Carlo            

Linootn  Town  Oaf - 

q,m^  Rf>4a>                           

1010615 

•J88C 
8.91 08 

15   Ron«ral  MoV)rt  , 

98590 

CadNac  Devitle/aroughafn  (RWD) 

rVK>il(«r  .Sov<»«                  

9.6079 

17    Rnnnral  UiflQt%,     ,    ._ 

9S013 

1A   Po"1  Mrtlor  Cff  .,,.  _ 

1  iner)in-M(>rriirv  MarV 

81996 

19.  General  UotefS.... 

OMMnoMR  <»n 

8.0374 

46670 
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FiNAt  Theft  Data  For  the  Theft  Prevention  STANOARo-Continued 


MmulwjIUFVr 


Mike/Modal  (kw) 


20. 
21. 
22.  To»0«« 

23.F<inilMo>Ca. 

24.  Garwm  Malan„ 

25.  Msrcedat^anz.. 
2B.  Font  Motor  Co. .. 

27.  Toyota 

28.  Toyota 

29.  Audi. 


30.  Mercodas-Sanz.. 

31  BMW 

32.  Mazda. 


33.  BMW 

34  BMW 

35.  BMW 

36.  Poracha ™„ .„ 

37.  Ganaral  Uotora.. 

38.  Jaguar 


4a  Voftawagan 

41.  Fad  Motor  Ca. 

42.  Farrari 

43.  Ganarai  Motors- 


45.  Toyota 

46.  Qanaral  Motors- 

47.  Ganarai  Motor*. 
4aCtayatarGanx- 
49. 
SO. 

51.  ChrystarCoipL-. 

52.  Saab 

53.  Ganarai  Motor*. 

S4. 


56  Ganarai  Motor*. 

9L  9mamtw^m..     ,       ,,, 

57  Fort  Motor  Ca_ 
SS.  QvytfarCorp.. 
59. 


60.  OwyitarCarii.. 
61. 

62.  Ford  Motor  Ca. 

63.  Vo 


64  OiryalarCorp... 
65.  Au(f 


66.  Morcadaa  Qgiu- 

67.  AMC/RanauN- 

68.  Ptnchs --- , , 

60  OvyMarCorpi- 
TO.  Ford  Motor  Co. 
71. 


72.  Ganarai  Motora- 

73.  Ganara»  Motors. 

74.  aiiy«iarCorp._ 

75.  Ford  Motor  Ca - 

76.  Oiryalar  CorpL  _ 

77.  Chrysler  Co«p._ 
7a  ChryMar  Corp.— . 
79.  Ganarai  Motor*. 


ea  AMaRomao 

81.  Ovytiar  Corp. 

82.  Chyatar  Corp. 
83  Toyota 


92^  Ro8i  Royca/Daniat , 

93.  Ganarai  Iftotor*. 

94.  MarcadarSanz.. 
95  Ford  Motor  Ca  - 
96. 


97.  Owyalar  Colli.  _ 
vB.  GOfWfSl  Moms. 
99.  Vo 


Staiton 

2e02X/300ZX 

Celica  ST/GT/GTS. 
Marcury  Capri 


Ttiaft*(F6i) 


1963 


360SL „„ 

Ford  Mustang... 
Crasaida.. 


CoroHa/Coraa*  Sport- 

Ouatto.- 

380SEC/S00SEC 


3-iJnt. 
GLC_„ 
5-Una.. 
6-Uw.. 

7-tJBo. 


Otdamobaa  OaHa  88/CMtom  Ouiaar.. 


XJ 


Ford  TKundaitM- 

308 

Caditoc  Omanon.. 

MondW8 

Stailal 

Buidi  I 


ChavfoW  linpaia/C«)rica 

Owysler  Film  A venuey  Newport... 

626 

Tradta. 


ChryMr  E)iacu8»a  Sadan/Umoiiiiinal 
900 


POMtacOOOO. 
Covdte . 


Ponttac  BonnavMa. 

Quataoporta 

Marcuy  Cougar 

DodgaAriaa 

610/Ma)*na.. 


Oodga  Optomat 

380SEL/S00SEI 

UncdnConanarital. 
Sorocco.. 


Owyslar  LabaronATouMi  and  Crnniky"! 

5000S. 

300SCV360SE 

AKance/Enoora 

944 

PTymouttt 
Ford  LTD 
X-1/9 


Chevrolet  Chavaoa. 
Buck  Cantoiy___ 
Dodge  Chaigar 


100.  Ganarai  Motor*. 
101.; 


Ford  E)ip 

Dodge  800/400 Zl !™ 

Chryslar  B-a»a»/Ham  Yorhar 

Dodga  Omni 

OktenoWa     CuMHa     Qara/Cnilaar 

(FWD). 
QTVe. 


Plymauilt  Gran  Fuiy 

Oodga  Cctt/CoHWata.. 

Tarcal 

Plilaar.. 


Plymounlh  Turtamo.. 


Sank*  

SpidarValooa2000. 

Marcuiy  Lym 

PVitouth  HorBon..... 


200  SX 

Comlche 

Ponaac  ZOOO/SunUrd-. 

24OO/3O0O/300CO/300TO. 
Ford  Eicon 


HS.  Font  Motor  Ca. 
103.  Audi 

KMLi 


FVnauOi  CoA/CoN  Vlata. 

Ponaac  T1000/1000 

Ouamwn 

OiavroM  Calabrily 

Subaru. 


Marcuy  Margrfa. 
4000/Coi<i* 


AvaMII 


611 
706 
128 
S 
55 
629 
199 
1,163 
3 
11 
219 
170 
72 
16 
34 
11 
953 
9 
42 
226 
348 
2 
91 
0 
21 
577 
861 
412 
161 
50 
2 
97 
180 
42 
283 
0 
192 
420 
212 
99 
25 
71 
12 
217 
118 
74 
256 
42 
397 
456 
0 
468 
323 
106 
57 
162 
190 
74 
426 

3 
36 

96 
363 
137 

74 

537 

2 

193 

73 

10 

117 

1 

141 

83 
611 

24 

56 

SO 

18 
232 
160 
174 

18 
0 


1964 


48 

406 
878 
119 
7 
S3 
836 
232 
735 
0 
8 
271 
361 
95 
13 
42 
13 
1.423 
11 
SO 
582 
899 
2 
92 
1 
18 
743 
1.191 
290 
363 
70 
2 
138 
592 
61 
333 
1 
570 
489 
319 
24 
7 
96 
71 
355 
131 
•  56 
764 
47 
564 
610 
5 
650 
832 
174 
64 
185 
269 
236 
706 

2 
23 

92 
334 
121 
135 
567 
8 
153 
237 

99 

119 

0 

368 

53 
886 

11 

93 

89 

38 
713 
245 
149 

62 
1 


Producflon 
(Manulacniracs) 


1963 


1964 


6.297 
55.832 
119.131 
21.832 
940 
8.763 
109J77 
39.015 
166.883 
522 
1.910 
25.505 
50.151 
16.233 
&635 
5.541 
2.062 
209.453 
1.344 
6.542 
77.523 
113.834 
513 
19,070 
113 
7.634 
139.164 
213.224 
B3.52S 
47,406 
14.378 
167 
23^73 
66,456 
12.250 
80,652 
52 
69.979 
113.182 
63.284 
11.402 
5.213 
16,486 
6,263 
70.364 
16,502 
19.173 
126.742 
12.309 
145.916 
144.676 
1.064 
150.775 
118.116 
41.500 
19.243 
59.511 
73.168 
42.620 
157,544 


5.557 

75J74 
91.156 
16,825 
978 
8,751 
129.566 
36,426 
178,058 
36 
1,625 
66,506 
53,509 
16,667 
3.119 
9.968 
2.850 
278,033 
2,612 
12366 
96.381 
162.124 
378 
21,767 
113 
1^13 
163,928 
262.064 
79.662 
754M7 
14,000 
789 
33,011 
122,196 
13.239 
72.791 
200 
124,676 
121,101 
76,293 
22,174 
3,618 
29,826 
18,261 
\01.377 
69.361 
20,703 
186.887 
15,538 
153,101 
192,608 
521 
212,311 
205,296 
54.279 
22,640 
61,776 
92.822 
68,071 
260A31 


836 

1.022 

7,458 

14,624 

31.536 

40,983 

152420 

117,664 

84.509 

36,546 

32.125 

49,747 

230,240 

202,624 

1J07 

i691 

74,961 

64,52ff 

46.476 

78.681 

0,767 

34.308 

27,573 

66,331 

191 

220 

66,126 

148,172 

36,012 

21.562 

289.008 

348.010 

8.072 

6,857 

27,466 

36,322 

24.962 

36,684 

9.542 

16,637 

138.829 

306,616 

K,(ao 

101.200 

50.609 

97.577 

8,360 

26.816 

233 

270 

Conv 


Then*/ 
product 

(1963 
and 

1964) 
<1000) 


7.7611 

8.7438 

6.6615 

63696 

62566 

6.1686 

61268 

5.7131 

5.5024 

5.3763 

53748 

5.3255 

5.1225 

50760 

5.0400 

4.9004 

4.8860 

4.8740 

4.8123 

4.7626 

4.6577 

4.5188 

4.4693 

4.4812 

4.4248 

4.4(163 

4.3561 

4.3172 

4.3021 

4.2706 

4.2286 

4.1841 

4.1753 

4.0493 

4.0410 

4.0145 

3.9683 

3.9166 

3.8799 

3.8044 

3.6633 

3.6236 

3.6061 

33644 

3.3308 

3.2822 

3.2601 

3.2491 

3.1960 

3.1804 

3.1666 

3.1646  ■ 

3.0792 

2.9529 

29130 

28890 

^8610 

Z8194 

2.8006 

2.7067 

2.6911 
2.6385 

25931 
2.5770 
25531 
2.6528 
2.5274 
2.6013 
2.4603 
2.4789 
^4736 
2.4608 
2.4331 
23752 
2.3626 
2.3600 
2.3444 
Z3202 
2.2924 
2.2638 
Z1073 
2.0859 
2.0637 
2.0010 
1.9881 
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Final  Theft  Data  Fob  the  THerr  Prevention  Standard— Continued 


MwiuteClurar 


10& 
106. 
107. 
106. 
MB. 
110. 
111. 
11Z 
113. 
114. 
115. 
1M. 
117. 

lie. 
iia 
J2a 

121. 

12^ 

123. 
124. 
12L 
126 
127. 
128. 
129. 
130. 


Ganeral  Motan- 


Ganertl  MoMt- 
For)  Motor  Co.. 


Volvo  . 


Pitfuda. 

BuicfcSkytwk 

mMJK  3R^1HWK... ...M 

Ford  LTD  Crown  Victoria. 

^ovnoiMO  OnnoQS «« 

ChswoM  Cawaiir „ 

-760  GLE 

9047905. 


AMC/Refwult.._. 
Genartf  Motors.. 


Font 


COl. 


QanMll 
AMC/ Renault- 
Zinwuof — .— 


nrMm  n  rM  ■-!■  f ffl  aal^  i 

RoKsAoyca/Banllay- 

BittarCMBH 

Aurora 


MaK»/Mo(M  (line) 


Fuego 

Chevrolet  atafion. 


ttmoofOrtmiUtnfM.. 
Spider  200a _. 


181  /SpoMwagon. ~ 

Oanic/ElafMla/Catviolat.. 


Silver  Spirit/Silver  Spur/Mulsanne..- 
604 „_ ._ 


BHX  Aurora 

SaioQfW  VanlBoa/Valanta  .. 


Thefts  (FBI) 


1983 


SO 
160 
116, 
tflO, 

>7 
«I7 

15 

90 

58 

37] 
148 

94 
345 
US 
232 
ItO 
1 

29 

10 

e 

0 
0 

« 

0 
0 

« 


1964 


133 
211 
248 
249 

72 
M3 

24 

128 

a 

ISO 

•3 

421 

tS2 

223 

20t 

2 

22 

0 

0 

0 

0 

0 

a 

0 

« 


Pfoduclion 
(Marsitadurars) 


1983 


38.386 


59.552 
92377 
47^77 


a«2 

11.980 

38.943 

lASt 

M.409 

«2.159 

221,192 

74;57l 

142.164 

B0,9S3 

1J073 

21J69 

6.133 

MO 

11 

245 

217 

26 

41 

• 


__ 


1964 


57.614 


136.056 
143;969 

48.S16 
43SW9 

13.427 

ie;846 

73.054 
SJ10 

93.181 
44,860 
260,717 
80.737 
164.639 
138,473 

uos 

15.499 

2.833 

ISO 

10 

850 

417 

•4 

38 

20 


Com- 

bned 

Thefts/ 

product 

(1963 

and 

1984) 

(1000J 


19062 
18043 

1  6606 
1.6535 
17747 
1.7436 
1.7386 
1.7091 
1.6910 
14811 
1.6595 
1.6539 
1.5895 
1JS47 
14630 
1.4279 
1J8S0 
1J646 
1.1153 

ojoaoo 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
[Docket  No.  41270-5026] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Services  [NMPSJ,  NOAA.  Commerce. 
ACTKMC  Notice  of  size  limit  adjustment 
and  request  for  comment 

SUMMAirv:  NOAA  issues  a  notice  of  size 
limit  adjustment  for  the  stirf  dam 
fishery.  This  rule  reduces  the  minimum 
size  limit  fm*  surf  dams  to  S  inches.  The 
intended  effect  of  die  rale  is  to  reduce 
the  discard  rate,  resulting  in  greater 
short  and  long-t«in  yield  from  the 
fishery. 

EFFECnvK  DATO:  November  8, 1985. 
Comments  will  Iw  accepted  until 
November  27, 1986. 
ADDRBSS:  Send  comments  to  Monique 
Rutledge.  Northeast  Region,  Naticmal 
Marine  Fisheries  Service,  State  and  Fish 
Pier.  Gloucester,  MA  01930.  Marie  on  the 


ontside  of  the  envelope,  "Cosmients  on 
the  surf  clam  size  liarit"  Ck^es  of  6ie 
statistical  infonnatioo  supporting  this 
rule  may  be  obtained  from  Ms.  Rutledge 
at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT 
Monique  Rntledge,  617-2B1-G800, 
extension  272. 

SUPPLEMENTARY  INFORMATION: 
Amendment  S  to  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  (FMP]  (50 
FR  11166,  March  20, 1985).  made 
effective  a  minimum  size  limit  for  surf 
clams  of  5%  inches  in  length  in  all  three 
areas  of  the  fishery  and  implemented  an 
FMP  framework  management  measure 
which  allows  adjustment  bf  this 
minimum  size  limit  for  surf  clams  by 
authorizing  the  Difector  of  the  Northeast 
Region,  NMFS  (Regional  Director),  in 
consultation  with  tixe  Mid-Atlantic 
Fishery  Management  Council  (Council), 
to  select  a  minimum  size  limit  for  surf 
clams  from  among  the  following  values: 
5V^,  5y4,  5,  and  4%  inches.  The  size  limit 
is  selected  to  reduce  discards  of  surf 
clams  to  less  than  30  percent,  on 
average,  or  trip  catches.  The  Regional 
Director  monitors  current  stock 
assessments,  catch  reports,  and  oAer 
relevant  infbrmation  concerning  the  size 
distribution  of  the  surf  dam  resource  in 


determining  if  any  adjustment  in  the  size 
limit  is  appropriate. 

The  ciurent  minimum  size  limit  of  5V4 
inches  for  surf  clams  has  been  in  effect 
since  October  14, 1984,  Hrst  under  an 
emergency  rule  and  currently  under 
Amendment  5  (SO  FK 14930,  April  12. 
1985). 

The  Council  voted  at  its  September 
1985  meeting  to  recommend  that  the 
Regional  Director  reduce  the  size  hmit  to 
5  inches.  The  Coundl's  Surf  Clam 
Committee,  at  its  meeting  on  October  28, 
1985,  provided  the  Regional  Director 
with  an  interpretation  of  how  the 
discard  rate  is  to  be  constructed. 
According  to  Committee  guidance,  as 
approved  by  a  poll  of  the  full  Council, 
the  discard  rate  is  to  be  determined  by 
adding  potential  discards  (landings  of 
undesshied  dams)  to  ttie  actual  discards 
(those  undersized  dams  that  are  dirown 
overboard). 

The  NMFS  Northeast  Fisheries  Center 
(NEFC)  analyzed  surf  clam  discard  rates 
and  size  composition  of  landings  in  the 
Mid-Atlantic  Area  from  January  1, 1985, 
through  October  4, 1985.  These  data 
show  ftat  &e  percentage  of  potential 
discards  plus  actual  discards  is 
approximately  45  percent  for  the  ten- 
month  period,  exceeding  the  target 
discard  level  of  30  percent. 

Based  on  the  data  from  the  NEFC, 
statements  from  industry,  and  guidance 
from  flie  Coundl,  the  Regional  Director 
has  determined  that  the  minimum  size 
Hmit  for  surf  clams  should  be  reduced 
from  5  ¥4  inches  to  5  inches  in  order  to 
reduce  the  discard  rate  to  less  than  30 
percent,  on  average,  of  trip  catches. 
NOAA  therefore  issues  this  notice  to 
reduce  the  minimiun  size  limit  to  5 
inches  in  all  three  areas  of  the  fishery. 
Comments  on  this  action  are  invited 
from  the  public,  and  v«ll  be  accepted 
until  November  27. 1985.  After 
consideration  of  public  comments,  the 
Secretary  may  publish  notice  in  die 
Federri  Register  of  any  changes  in  this 
size  Kmit. 

[UU.S.C.1W1  el  sag.) 

List  of  Sabjects  in  50  CFR  Part  052 

Fisheries,  Fishing. 
Dated:  November  6, 1985 

)osepli  W.  Angalovic. 

Deputy  Aniatant  Administrator  for  Science 

and  Technoiogy,  Nationai  Mahne  Fiahen 

Services. 

[FR  Doc  85^26840  Filed  ll-»-8S:  6:45  am] 
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46672 


Proposed  Rules 


Federal  Register 
Vol.  50,  No.  218 

Tuesday,  November  12,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ndes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSiON 

10  CFR  Ch.  I 

Issuance  of  Quarterly  Report  on  the 
NRC  Regulatory  Agenda 

agency:  Nuclear  Regulatory 
Commission. 

action:  Issuance  of  NRC  Regulatory 
Agenda. 

summary:  The  Nuclear  Regulatory 
Commission  has  issued  the  September 
1985  Regulatory  Agenda.  The  Agenda, 
which  is  a  quarterly  summary  of  all 
rules  on  which  the  NRC  has  proposed  or 
is  planning  action  and  all  petitions  for 
rulemaking  which  have  been  received 
and  are  pending  disposition  by  the 
Commission,  is  issued  to  provide  the 
public  with  information  regarding  NRC's 
rulemaking  activities. 
ADDRESS:  A  copy  of  this  report 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  Vol.  4.  No.  3,  is  available 
for  inspection  and  copying  at  a  cost  of 
five  cents  per  page  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW..  Washington,  DC  20555. 

Single  copies  of  the  report  may  be 
purchased  from  the  U.S.  Government 
Printing  Office  (GPO)  at  a  cost  of  $6.00. 
payable  in  advance.  Customers  may  call 
(202)  275-2060  or  (202)  27&-2171  or  write 
to  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Post 
Office  Box  37082,  Washington,  1X1 
20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Philips,  Chief.  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
Telephone  number  (301)  492-7086,  or 
Toll  free  (800)  368-5642. 

Dated  at  Bethesda.  Maryland  this  5th  day 
of  November  1985. 

]M.  Fehon. 

Director,  Division  of  Rules  and  Records, 

Office  of  Administration. 

|FR  Doc  85-28858  Filed  ll-»-65:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  1046 

Proposed  Amendment  to  Ptiysical 
Fitness  Training  Program  for 
Protective  Force  Personnel 

AOENCV:  Defense  Programs,  DOE. 
action:  Notice  ef  Proposed  Rulemaking. 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  amend  10  CFR  Part 
1046  to  require  each  contractor  security 
inspector  to  participate  in  a  physical 
fitness  program  on  a  continuing  basis. 
DOE  has  determined  preliminarily  that 
continuous  training  is  necessary  for 
security  inspectors  to  carry  out  their 
sectirity  duties  in  a  safe  and  effective 
manner. 

DATES:  Written  comments  must  be 
received  by  4.-00  pjn.  December  12. 1985. 
Hearing  dates  and  times: 

Albuquerque  Hearing:  9:30  a.m. — 

November  19, 1985. 
Washington.  D.C.  Hearing:  9:30  a.m.— 

November  26. 1985. 

Requests  to  speak  at  a  hearing  must 
be  received  by  4:00  p.m.  on  the  following 
dates: 

Albuquerque  Hearing:  November  16. 

1965. 
Washington,  D.C  Hearing:  November 

23.1985. 

A  list  of  speakers  will  be  available 
and  speakers  selected  to  participate  in 
the  hearing  will  be  notified  by  4:00  p.m. 
on  the  following  dates: 

Albuquerque  Hearing:  November  18. 

1985. 
Washington,  D.C  Hearing:  November 

25.1985. 

Fifteen  copies  of  speakers'  statements 
must  be  received  by  DOE  at  the 
appropriate  hearing  location  no  later 
than  4:00  pjn.  on  the  following  dates: 

Albuquerque  Hearing:  November  18. 

1975. 
Washington,  D.C.  Hearing:  November 

25.1985. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Martin  J.  Dowd.. 
Department  of  Energy,  Defense 
Programs,  DP-343,  Germantown. 
Washington,  D.C.  20545,  (301)  353-3203. 
Requests  to  speak  at  either  of  the  two 
hearings  and  requests  for  a  list  of 
speakers  should  be  submitted  to:  Martin 
J.  Dowd,  Department  of  Energy,  Defense 


Programs,  DP-343,  Germantown. 
Washington.  D.C  20545,  (301)  353-3203. 
The  hearing  locations  are: 

Albuquerque  Hearing:  Federal  Building, 
517  Gold  Street.  SW.,  Room  42ia 
Albuquerque,  New  Mexico  87115, 
Contact:  Anna  Bachicha.  (505)  846- 
6838. 

Washington.  D.C  Hearing:  Department 
of  Energy.  Forrestal  Building.  Room 
GJ-015, 1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585,  Contact 
Gail  Bradshaw,  (202)  252-580a 

Speakers  should  submit  their 
statements  to  the  contact  person  at  the 
appropriate  hearing  location  by  the 
appropriate  date  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  J.  Dowd.  Department  of  Energy 

Defense  Programs,  DP-343, 

Germantown,  Washington,  DC  20645, 

(301)  353-3203. 
Jo  Ann  Williams,  Department  of  Energy, 

GC-31,  Room  6B-256.  Forrestal 

Building,  1000  Independence  Avenue, 

SW.,  Washington,  D.C  20585,  (202) 

252-6975. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

D.  Procedural  Requirements 

I.  Background 

On  November  23, 1984,  the 
Department  of  Energy  promulgated 
regulations  (49  FR  46097-46105) 
designed  to  ensure  that  DOE  contractor 
security  inspectors  have  the  requisite 
medical  and  physical  fitness  to  protect 
weapons,  special  nuclear  material,  and 
sensitive  facilities  effectively. 

As  promulgated,  the  regulations 
require  each  incumbent  security 
inspector  to  participate  in  a  physical 
fitness  training  program  until  he  or  she 
meets  the  applicable  physical  fitness 
standards  for  initial  qualification.  DOE 
has  preHminarily  determined  that 
mandatory  physical  fitness  training  on  a 
continuing  basis  is  necessary  for 
security  inspectors  to  maintain  the 
desired  level  of  physical  fitness. 
Therefore,  DOE  is  proposing  that 
participation  in  a  continous  physical 
fitness  program  be  required.  Each  DOE 
contractor  employing  security  inspectors 
shall  be  responsible  for  development 
and  implementation  of  such  a  program 
subject  to  ths  approval  of  the  cognizant 
DOE  Field  Organization. 
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U.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

The  Proposed  Rule  was  reviewed 
under  Executive  Order  12291  (48  FR 
12193,  Feb.  19, 1981).  DOE  has  concluded 
that  the  rule  is  not  a  "tnajor  rule"  under 
the  Executive  Order.  It  will  not  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  State, 
Federal,  or  local  government  agencies, 
or  geographic  regions;  or  (3)  signiHcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Pursuant  to 
section  3(c)(3)  of  Executive  Order  12291. 
this  Proposed  Rule  was  submitted  to  the 
Director  of  OMB  for  a  10-day  review. 
The  Director  has  concluded  his  review 
under  that  Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  Pub.  L 
96-354, 94  Stat.  1164  (5  U.S.C.  60.1  et 
seq.)  requires,  in  part,  that  an  agency 
prepare  a  regulatory  flexibility  lanalysis 
for  any  proposed  rule  unless  it 
determines  that  th^  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  In 
the  event  that  such  an  analysis  is  not 
required  for  a  particular  rule,  the  agency 
must  publish  a  certiHcation  and  an 
explanation  of  that  determination  in  the 
Federal  Register.  This  Proposed  Rule 
deals  with  a  training  program  for  DOE 
protective  personnel.  The  economic 
impact  on  small  businesses  is  negligible. 
Accordingly,  pursuant  to  section  606(b) 
of  the  Regulatory  Flexibility  Act,  DOE 
certifies  that  the  Proposed  Rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Environmental  Review 

DOB  has  determined  that  this 
Proposed  Rule  is  not  a  major  Federal 
action  with  significant  environmental 
impact,  and  therefore  does  not  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.]. 

D.  Paperwork  Reduction  Act 

These  proposed  regulations  do  not 
impose  a  collection  of  information 
requirement;  therefore,  it  is  not 
necessary  to  submit  them  to  the  Office 


of  Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

List  of  Subjecto  in  10  CFR  Part  1046 

Seciuity  measures,  Medical  and 
physical  fitness/qualifications 
standards.  Government  contracts. 

For  reasons  set  out  in  the  preamble. 
Subpart  B  of  10  CFR  Part  1046  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  at  Washington,  D.C.  this  4th  day  of 
November.  1985. 
Donald  Ofte, 

Acting  Assistant  Secretary  for  Defense 
Programs. 

PART  1046— [AMENDED] 

1.  The  authority  citation  for  Part  1046 
continues  to  read  as  follows: 

Authority:  Atomic  Energy  Act  68  Stat.  919 
{42  U.S.C.  2011  et  seq.];  Department  of  Energy 
Organization  Act,  Pub.  L.  9S-91,  91  Stat.  565 
(42U.S.C.  7101etse9.) 

2.  In  S  1046.12  of  Subpart  B.  a  new 
paragraph  (d)  is  added  as  follows: 

Subpart  B — Protective  Force 
Personnel 

§1046.12    Phyeicaintnees Training 
Prograin. 


(d)  After  his  or  her  initial 
qualiHcation.  each  incumbent  security 
inspector  shall  participate  in  a  DOE- 
approved  physical  fitness  training 
program  on  a  continuing  basis.  This 
training  is  for  the  purpose  of  ensuring 
that  security  inspectors  maintain  the 
requisite  physical  fitness  for  effective 
job  performance  and  to  enable  the 
individual  security  inspectors  to  pass 
the  applicable  annual  physical  fitness 
requalification  test  without  suffering  any 
undue  physical  injury. 

Appendix  A — [AiUended] 

3.  Appendix  A  to  Subpart  B  would  be 
amended  by  revising  section  B(7)  and 
removing  B(8)  as  follows: 

(7)  Training  Program.  Beginning 
January  23, 1985.  incumbent  security 
inspectors  shall  participate  in  a  physical 
fitness  training  program. 

4.  Sections  B(9)  and  B(10)  of  Appendix 
A  to  Subpart  B  would  be  redesignated 
as  Section  B(8]  and  (9),  respectively. 
(FR  Doc.  85-26699  Filed  11-8-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  139 

[Docket  No.  24812;  Notice  No.  85-22] 

Revision  of  Airport  Certification  Rules 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Clarification  of  proposed  rule. 

summary:  On  Wednesday,  October  23, 
1985  a  proposed  revision  to  the  Airport 
Certification  rules  was  published  in 
Volume  50,  Number  205  of  the  Federal 
Register.  There  are  two  corrections  that 
are  required  to  clarify  some  of  the 
information  that  was  published  in  the 
proposed  rule. 
FOR  FURTHER  INFORMATKMI  CONTACT: 

Mr.  Jose  Roman,  Jr.,  Safety  and 
Compliance  Division  (AAS-300),  Office 
of  Airport  Standards,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Telephone  (202)  426-3087. 

SUPTLEMENTARY  INFORMATION: 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  by 
calling  (202)  426-8058  in  lieu  of  the 
number  originally  published  on  page 
43094,  (202)  426-3058. 

Section  139.317  Handling  and  Storing  of 
Hazardous  Substances  and  Materials. 

In  the  preamble  of  the  proposed  rule, 
a  discussion  of  the  various  options 
available  regarding  misfueling  and  fuel 
contamination  is  found  in  pages  43100- 
43102.  This  discussion  states  that  the 
FAA  has  three  rulemaking  options 
available.  The  first  option  would  be  to 
directly  certificate  fuelers.  The  second 
option  would  be  to  rely  on  a  voluntary 
program  of  industry  self-regulation  of 
tenant  fueling  practices  and  procedures 
to  protect  against  misfueling  and  fuel 
contamination  but  continue  to  require 
certificate  holders  to  exercise  general 
oversight  of  other  fueling  activities.  The 
third  option  would  be  to  continue  to 
require  airport  operators  to  exercise 
general  oversight  of  all  fueling  activities. 

On  page  43101  it  is  stated  that  for  the 
purposes  of  the  proposed  NPRM  only 
discussions  on  the  second  and  third 
rulemaking  options  follow.  The  first 
option  was  ruled  out.  The  preamble 
stated:  'The  proposed  second  option  (in 
brackets  following  the  third  option) 
would  contain  .  .  .".  The  brackets. 


however,  were  omitted  in  the  pcindng  of 
the  proposed  rule. 

Section  138.317  on  page  43111 
contains  proposals  labeled  Option  1  and 
Option  2  as  alternative  propoied 
requirements  for  the  handling  and 
storing  of  aviation  foet.  The  proposal 
labeled  "Option  1"  actually  is  the  third 
option  that  was  discussed  in  the 
preamble  in  pages  43101  and  43102,  and 
the  proposal  labeled  "Option  2"  is  the 
second  option  disciissed  in  the  same 
pages  of  the  preamble. 

Issued  in  Washii^ton.  DC.  on  Novtoibct  4. 

I*i5. 

Leonard  E.MuM. 

Director.  Office  of  Alport  SiaitdardB. 
(FB  Doc  85-26723  Filed  ll-S-86:  MS  «b) 
BILLING  OOBE  nn-n-m 


COMMODITY  RITURES  TRADING 

COMMfSaOM 

17  CFR  Parte  1. 33  and  190 

Amendments  to  Minimum  FInancbif 
and  Related  Requirements  for  Futures 
CommissioR  MiiLhaiiU  and 
Introducing  Brokers;  Contract  Markets 
and  Clearing  Associations,  Defaofl  and 
Bankruptcy,  and  Commodity  OptioM 
TransactiofW 

Correction 

In  FR  Doc.  85-26239  beginnii^  on  page 
45831  in  the  issue  of  Monday,  November 
4. 1985,  malce  the  following  correction: 

On  page  45833,  first  cohimn,  first 
comptete  para^apb,  fifteenth  hne,  insert 
the  following  after  the  word  "where":  "a 
firm  does  have  large,  concentrated". 
BaimccooE  isw-«i-« 


DEPARTMEMT  OF  THE  TREAStiRV 

Internal  Revenue  Servic* 

26  CFR  Parti 
|LR-214-«4) 


/  Vol.  5fl.  Ng  218  /  Tneaday.  November  12,  TOTS  /  Proposed  gitfaff 


Return  Relating  to 
Received  in  a  Trade  or 
Individuals;  PubMc 
Propooed  Regulstiona 


miefeet 
From 
on 


AGEMCYT  Interna)  Revenue  Service, 
Treasury. 

action:  Notice  of  pubRc  hearing  on 
proposed  regnlatfons. 

SUMMANV:  This  document  provides 
notice  of  a  pubhc  hearing  on  proposed 
regulations  relating  to  the  requirements 
of  reporting  mortgage  interest  received 
in  a  trade  or  business  from  individuals. 


DATIK  The  pubfic  hearing  witf  be  held 
on  Tnesdey,  fanttary  7,  IMS,  beginning 
at  10:00  a.m.  Outlines  of  oraF  comments 
must  be  deUveied  or  mailed  by 
Wednesday,  December  11. 1985. 

ADOMESS;  The  public  hearing  will  be 
held  in  the  IJ?.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenoe, 
NW..  Washington,  DC  The  requests  to 
spetik  and  outlines  of  onrf  conHnents 
should  be  submitted  to  tfie 
Conuxosaionet  of  faitenial  Kavemie, 
ATTN:  CC:LR:T  (LR-214-84K 
Washington,  DC  20224. 


roRFUKTMBrmpowaATiOMCoinAcr 

B.  Faye  Easley  of  the  Legislation  ud  ^ 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Reverrae  Serriee,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  202Z4.  telephone  202-566-3935  (not  a 
toll-free  call]. 

SUPPLOIENTAIIY  MFQIMIimON:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  6050H  of  the 
Internal  Revenue  Code  of  1954.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Tsesdey,  August  20, 
1985  (50  FR  33551). 

The  rules  of  §  601.601(8)  (3)  of  the 
"Statement  of  Procedural  Rules'*  [28 
CFR  Part  SOI}  siwU  apply  wilk  respect  to 
the  public  hearing.  Persons  who  have 
submitted  comments  within  the  time 
prescribed  in  the  notice  of  proposed 
rule-making  and  who  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit, 
not  later  than  Wednesday.  December  11, 
1985,  an  outline  of  the  oral  comments  to 
be  presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  the  time  couftumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Buikiii^  until  9:45  a.m. 

An  agenda  showing  tlie  scheduling  erf 
the  speakers  wil  be  made  after  outlines 
are  received  from  the  speakos.  Copies 
of  the  agenda  will  be  available  &ee  of 
charge  at  the  hearing. 

By  tfircction  of  the  Commissioner  of 
Internal  Revenue. 
Peter  K.  Scott, 

Director,  Legislation  and  RegutatioM 
Division. 

(FR  Doc.  85-26880  Filed  ll-a-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CDQ7-a»-a»} 

33CFRPwtt17 

Orawbridga  Oporatkm  RogulatloM; 
Okeechoboo  WafnMoy,  FL 

aqcncy:  Coast  Guard.  DOT. 
action:  Pr<^MMed  n^ 


summary:  At  the  request  of  Lee  County 
the  Coast  Guard  is  consideriag  a  change 
to  the  ragvlations  governing  the  Senibel 
Causeway  diawbrid^  by  peno^tk^  the 
number  of  openings  to  be  limited  during 
certain  penods.  This  proposal  is  being 
made  because  vekicula*  traffic  has 
increased.  This  action  shoald 
accommodate  the  needs  of  vejiicular 
traOic  yet  still  provide  for  the 
reasonable  needs  of  navigation. 

DATE:  Comments  nmst  be  received  on  or 
before  December  27, 1985. 

Aoonesscs:  Comments  should  be 
mailed  to  Commander  (oanj.  Seventh 
Coast  Guard  District.  51  S.W.  Ist 
Avemie,  Miami.  Florida  33130.  The 
comments  and  other  materials 
referenced  fn  Ais  notice  wiU  be 
available  for  inspection  and  copying  at 
51  S.W.  l8t  Avenue,  Room  816.  Miami, 
Florida.  Normal  office  hours  are  from 
7:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-deRvered  to  this  address 

FOR  FURTHCR INFORMATMM  COWTRCT: 

Mr.  Wait  Paskowsky,  [30&)  536-4109. 

surpiaiBirART  wroMNATfON: 
Interested  persons  are  invited  to 
parties  te  m  ftis  fwoposed  nrforaking 
by  submitting  written  vie?v8,  comments, 
data,  or  arguments.  Persons  submitting 
comments  shoald  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowled^nent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District  will  evaluate  all 
commnnfcations  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  InfotmatMn 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky,  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  Ken  Gray, 
project  attorney. 
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Discussion  of  Proposed  Regulations 

The  bridge  is  now  required  to  open  on 
signal  at  all  times.  The  proposed  rule 
would  permit  a  one  hour  closed  period 
each  weekday  afternoon  to  facilitate 
vehicular  traffic.  One  opening  would  be 
allowed  midway  through  this  period  for 
vessel  passage. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic , 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations. 
as  follows: 

PART  1 1 7— OR  AWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  l.(»-l(g). 

2.  Section  117.317  is  proposed  to  be 
amended  by  adding  paragraph  (i)  to 
read  as  follows: 

§117.317    OkMCtiotM*  Waterway. 


(i)  The  draw  of  the  Sanibel  Causeway 
bridge,  mile  151  at  Punta  Rassa,  shall 
open  on  signal  except;  that,  from  3:45 
p.m.  to  4:45  p.m.  Monday  through  Friday 
except  federal  holidays,  the  draw  need 
open  only  at  4:15  p.m.  Public  vessels  of 
the  United  States,  tugs  with  tows,  and 
vessels  in  distress  shall  be  passed  at 
any  time. 

Dated:  October  24, 1985. 

R.  P.  Cueroni. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

IFR  Doc.  B5-28837  Filed  ll-»-«5;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34CFRPart614 

College  Housing  Program 

aqency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  loans 
issued  under  the  College  Housing 
Program.  These  amenc^ents  would 
clarify  existing  cost  reimbursement 
requirements  on  projects  financed  with 
college  housing  loans  and  provide 
greater  flexibility  in  the  Secretary's 
administration  of  the  program. 

DATES:  Comments  must  be  received  on 
or  before  December  12, 1985. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Charles  I.  Griffith, 
Director,  Division  of  Higher  Education 
Incentive  Programs,  Office  of  Higher 
Education  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education.  (Room  3022, 
ROB-3).  400  Maryland  Avenue,  S.W.. 
Washington.  D.C.  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  I.  Griffith.  Telephone  (202)  245- 
3253. 

SUPPt^MENTARY  INFORMATION:  Current 
program  regulations  (34  CFR  Part  614) 
for  college  housing  loans  to  educational 
institutions  provide  that  these  loans  may 
not  be  used  to  support  projects  for 
which  an  institution  has  begun 
construction  prior  to  (1)  filing  a  college 
housing  loan  application  or  (2)  executing 
a  loan  agreement  with  the  Secretary. 
These  particular  provisions  are 
contained  in  34  CFR  614.11(a).  and 
indicate  that  once  construction  has 
begun  the  entire  project  is  ineligible  for 
college  housing  loan  financing.  In  light 
of  the  proscription  against  construction 
before  a  loan  agreement  has  been 
executed,  it  is  possible  for  an  institution 
that  was  originally  selected  for  a  loan  to 
become  ineligible  to  use  that  loan  if  it 
were  to  engage  in  premature 
construction.  However,  other  regulatory 
provisions  for  the  program,  principally 
those  contained  in  34  CFR  614.52(a). 
suggest  that  construction  prior  to  the 
execution  of  a  loan  agreement  would  not 
render  the  entire  project  ineligible  for 
college  housing  loan  financing,  but 
would  merely  exclude  such  construction 


for  reimbursement  from  college  housing 
loan  proceeds. 

Based  on  the  Secretary's  experience  in 
administering  college  housing  loans,  the 
regulatory  provisions,  which  prohibited 
construction  prior  to  the  execution  of  a 
loan  agreement,  need  to  be  amended  to 
clarify  the  Secretary's  policy.  The 
amendments  proposed  by  the  Secretary 
would  continue  to  render  ineligible  for 
college  housing  loan  assistance  any 
educational  institution  which  contracted 
for  construction  before  that  institution 
files  a  college  housing  loan  application. 
Further,  construction  in  advance  of  the 
Secretary's  execution  of  a  loan 
agreement  would  still  be  impermissible 
(as  an  eligible  cost]  under  the  proposed 
regulations.  However,  such  construction 
would  not  render  the  entire  project 
ineligible.  In  addition,  the  Secretary  is 
proposing  that  construction  which 
addresses  catastrophic  events  need  not 
await  the  Secretary's  execution  of  a 
loan  agreement  under  certain 
circimistances. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classifed  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  Order. 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
small  entities  a^ected  by  the  regulations 
^are  small  institutions  of  higher 
education.  These  amendments  are 
beneficial  to  the  postsecondary 
institutions  affected  and  provide  more 
flexibility  in  the  administration  of  the 
College  Housing  Program.  They  do  not 
affect  a  substantial  number  of 
institutions  since  they  apply  only  to  the 
reimbursement  of  costs  incurred  under 
certain  emergency  circumstances. 

Paperwork  Reduction  Act  of  1980 

Section  614.52(b)  contains  proposed 
information  collection  reqairements.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
'  O^ice  of  Information  and  Regulatory 
Affairs.  OMB.  Room  3002.  New 
Executive  Office  Building.  Washington. 


FidanI 
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D.C  20603;  Attention:  Joseph  F.  Lackey. 

Ir- 

All  other  comments  regarding  these 
proposed  regulations  should  be  sent  to 
the  Department  of  Edncation  at  the 
address  given  at  the  beginning  of  this 
preamble. 

Inxitation  to  Commcat 

Interested  persona  are  nnrrted  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  wiH  be 
available  for  inspection,  diiring  and 
after  the  comment  period,  in  Room  3022, 
Regional  Office  Building  ^^3.  7th  and  D 
Street,  S.W..  Washington.  D.C.  between 
the  hours  cf  &30  a.m.  and  4:00  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulalury  burdens  found  in  these 
proposed  regulations. 

Intevgm'ei  nnieutal  Review 

This  program  is  listed  in  other 
regulations  promulgated  by  the 
Secretary  (34  CFR  Part  79)  as  subject  to 
the  intergovcmnttntal  review 
requirements  under  Executive  Order 
12372,  and  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966.  The  objective 
of  these  requirements  and  Executive 
Order  12372,  which  implements  these 
requirements,  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federafism  by  relying  on 


State  and  kwal  processes  ibr  Slate  end 
local  government  coordination  and 
review  of  proposed  Federaf  fhrandaF 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  peovide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Asseasmnt  <rf  EdacaCiMi  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  erf  the  United 
States. 

List  of  Sub|«cts  in  34  CFR  Part  »14 

Colleges  and  universities.  Education. 
Housing.  Loan  programs — bouaing  and 
commonity  development 

Citation  of  Legal  Authority 

A  citabon  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  oo  the 
line  following  eadi  substantive 
provision  oS  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.142— CoHege  Hoosing  Ptogram) 

Dated:  Norenber  5,  IMG. 
William  }.  ■■mutt. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
614  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  6t4-COLLEGE  HOUSmG 
PROGRAM 

1.  The  authorifj-  citation  for  Part  BT4 
continues  to  read  as  follows: 

Authority:  Title  IV  of  the  Housing  Act  of 
1950.  64  Stat.  48,  77;  Pub.  L.  ai-47S:  (U  U.SXL 
1 749-1 749-d). 


2.  Section  W4.1T  is  amended  by 
revising  paragraph  (a)  to  read  a* 
follows: 

§614.11    CwMUMonaforaNeiUMyof 
proiact 

*  *        •        •        * 

(a)  The  applicant  has  nof  contracted 
for  construction  before  filing  its 
application. 

*  *        ♦        ♦        » 

3.  Section  614.52  is  amended  by 
revising  paragraph  (a),  redeaignatiag 
paragraph  (b)  as  paragraph  (c).  and 
adding  a  new  paragraph  ^  to  read  as 
follows: 

§614.52    Addmonat  fneffgttXe  costs. 

(a)  The  Secretary  exdtwies  from 
eligible  development  costs  any  costs  for 
constructioa.  or  {or  otherwise  ebgiUe 
equipment,  if  the  csostnictkxi  contract 
was  entered  into  before  the  Secretary 
exccnted  the  loan  agreement  and  before 
the  Secretary  concvred  in  the  award  of 
the  contract,  except  in  cases  where 
there  is  a  threat  to  life  and  limb  or  there 
is  a  natural  disaster  whidi  i»  related  to 
the  construction  project. 

(b)  In  cases  of  a  threat  to  life  or  Rmb 
or  a  natural  disaster,  the  Secretary,  m 
determining  the  eligibility  of  costs 
incurred  prior  to  execution  of  a  loan 
agreemenl  and  the  approval  of  a 
construction  contract,  requires  that  the 
applicant  provide  statements  from  a 
licensed  professional  architect  or 
engineer  certifying  that  construction  is 
necessary  and  appropriate. 

'        *        •        *        • 

[PR  Doc  85-26M3  Filed  Sl-S-aS;  8:45  aai} 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ott>er  than  rules  or 
proposed  rules  that  are  appticabie  to  the 
public.  Notices  o*  hearings  and 
investigations,  committee  meelirtgs,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agerx:y  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  tfiis  section. 


COMyiSSION  ON  CIVIL  RIGHTS 

Delaware  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U^  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Delaware  Advisory 
Committee  to  the  Commission  will 
convene  at  1:30  p.m.  and  adjourn  at  5KX) 
p.m.  on  December  3, 1985,  at  the 
Delaware  Technical  &  Community 
College,  Terry  Campus  Bldg.,  Room  212, 
1832  N.  Dupont  Pkwy.  (Route  13).  Dover, 
Delaware.  The  purpose  of  the  meeting  is 
to  review  a  report  on  the  Committee's 
Statewide  Civil  Rights  Conference, 
select  further  projects,  and  conduct  a 
community  forum  on  Nutrition  Services 
and  the  Black  Elderly. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  William  Conner 
of  John  I.  Binkley,  Director  of  the  Mid- 
AUantic  Regional  Office  at  (202)  254- 
6717,  (TDD  202/254-5461).  Hearing 
impaired  persons  who  will  attend  the 
meeting  aad  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  5, 
1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

(FR  Doc.  85-28781  Filed  11-8-85;  8:45  am] 
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North  CaroHna  AcMsoiy  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  tb  the 
provisions  of  the  Rdes  and  Regulations 


of  the  U.S.  CommiMion  on  Civil  Rights, 
that  a  meeting  of  the  Ndrth  Carolina 
Advisory  Committee  to  the  Commission 
will  convene  at  2:00  p.m.  and  adjourn  at 
5:00  p.m.  on  December  9, 1985,  at  the 
Hotel  Europa,  1  Europa  Drive,  Chapel 
Hill,  North  Carolina.  The  purpose  of  the 
meeting  is  to  review  and  discuss  the 
draft  of  the  concept  for  the  proposed 
study  on  the  desegregation  of  North 
Carolina's  public  schools. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Comnrittee,  should  contact 
Committee  Chairperson ,  Donald 
Horowitz  of  Bobby  Doctor,  Director  of 
the  Southern  Regional  Office  at  (404) 
221-4391,  (TDD  404/221-4391).  Hearing 
impaired  persons  who  will  attend  6ie 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  Rve  (5) 
working  days  before  the  scheduled  date 
of  the  meethig. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  5. 
1985. 
Bart  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-26782  Filed  11-8-85:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  sumitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1986  Census  of  Central  Los 

Angeles  County  Nonhousehold 

Sources  Program 
Form  No.:  Agency— DC-434-U;  OMB— 

NA 
Type  of  request:  New  collection 
Burden:  40,000  respondents;  2,000 

reporting  hours 
Needs  and  uses:  In  order  to  improve  « 

upon  the  coverage  of  minority 


populations  in  the  1986  Census  of 
Central  Los  Angeles  County,  the 
Census  Bureau  will  conduct  the 
nonhousehold  sources  program.  Lists 
of  people  are  obtained  from  outside 
sources  and  matched  to  census 
records  to  check  for  complete 
coverage. 

Affected  public  Individuals  or 
households 

Frequency:  One  time 

Respondent's  obligation:  Mandatory 

OMB  desk  officer:  Tunothy  Sprehe,  395- 
4814 

Agency:  Bureau  of  the  Census 

Title:  1985  Company  Organization 
Survey 

Form  No.:  NC-0910 

Type  of  request  New  collection 

Burden:  50,000  respondents:  8.333 
reporting  hours 

Needs  and  uses:  The  information 
obtained  will  be  used  to  maintain  the 
Bureau  of  the  Census  file  of  company 
and  estabhshment  records  and  will  be 
used  for  the  continuing  updating  of  the 
Standard  Statistical  Establishment 
List. 

Affected  pubUc:  Businesses  or  other  for- 
profit  institutions,  non-profit 
institutions,  and  shall  businesses  or 
organizations 

Frequency:  Annually 

Respondent's  obligation:  Mandatory 

OMB  desk  officer  Timothy  Sprehe,  395- 
4814 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217. 
Department  of  Commerce,  Room  6822. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
,  Timothy  Sprehe.  OMB  Desk  Officer. 
Room  3235,  New  Exceuctive  Office 
Building.  Washington,  D.C.  20503. 

Dated:  November  4. 1985. 
Edward  Miclials, 

Department  Clearance  Officer. 

[FR  Doc.  28801  Filed  11-8-85;  8:45  am] 
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Foreign-Trade  Zofiee  Board 

{Dodnt  Na  40-«S1 

Foreign-Trade  Zone  105-ProvMenee, 
Rtwde  Wand;  AppHcation  for  Subzone 
StaMeee  Steel  Faetener  Plant. 
Pewtucfcet  Faeteners.  Pawtudcet 

An  application  has  been  submitted  to 
the  Foreign -Trade  Zones  Board  (the 
Board)  by  the  Rhode  Island  Port 
Authority  and  Economic  Development 
Corporation,  grantee  for  Foreign-Trade 
Zone  105,  requesting  special-purpose 
subzone  status  for  the  stainless  steel 
fastener  manufacturing  plant  of 
Pawtudcet  Fasteners,  Inc.,  Pawtucket, 
Rhode  Island,  adjacent  to  the 
Providence  Customs  port  of  entry.  The 
apphcation  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  October  23, 1985. 

The  plant  is  located  at  327  Pine  St., 
Pawtucket  The  2.6-acre  facility  has 
been  used  to  produce  stainless  steel 
screws  and  bolts,  employing  some  100 
persons.  In  recent  years  the  company 
has  substantially  reduced  production, 
maintaining  its  sales  by  importing 
finished  fasteners.  Employment  has 
been  reduced  to  7  persons.  By  reducing 
production  costs  on  materials,  subzone 
status  would  encourage  the  company  to 
reinstate  its  production  of  fasteners  in  . 
the  U.S.  It  would  purchase  some  60  to  70 
percent  of  its  stainless  steel  wire  rod 
and  bar  from  foreign  sources,  primarily 
in  France,  Taiwan  and  Japan.  Exports 
would  be  increased  from  2  percent  of 
sales  to  up  to  7  percent 

Zone  procedures  would  allow 
Pawtucket  Fasteners  to  avoid  duty 
payment  and  quota  requirements  on  the 
foreign  raw  material  used  in  its  exports. 
On  its  domestic  sales,  the  company 
would  be  able  to  take  advantage  of  the 
same  duty  rate  avaUable  to  importers  of 
fasteners.  The  duty  rate  on  stainless 
steel  wire  and  bar  is  about  10.5  percent, 
whereas  the  rate  for  machine  screws  is 
$.0040  per  pound  and  for  tapping  screws. 
7.4  percent  Duty  rates  on  other 
fasteners  range  from  0.7  to  12.5  percent. 
The  savings  would  help  make  the  plant 
more  competitive  in  relation  to  foreign 
producers  of  fasteners,  increasing 
domestic  employment  and  maintaining 
important  skills. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli, 
(Chairman).  U.S.  Department  of 
Commerce.  Washington.  D.C  20230; 


Edward  A.  Goggin,  Assistant  Regional 
Commissioner.  U.S.  Customs  Service, 
Northeast  Region,  100  Summer  St.. 
Boston,  MA  02110;  and  Colonel  Thomas 
A.  Rhen.  Division  Engineer,  U.S.  Army 
Engineer  Division  New  England,  424 
Trapelo  Rd.,  Waltham,  MA  02254. 
Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  tha  ddress  below  and 
postmarked  on  or  before  December  17, 
1085. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 
U.S.  Department  of  Commerce  Branch 

Office,  7  Jackson  Walkway, 

Providence.  RI 02903; 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room  1520, 

14th  and  Pennsylvania.  N.W., 

Washington,  D.C.  2023a 

Dated:  November  5, 1985. 
John  J.  Da  Poote,  Ir^ 

Executive  Secretary. 

(FR  Doc.  85-28827  Filed  11-8-85;  45  am] 
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[Docket  No.  41-85] 


Foreign-Trade  Zone  84,  Harrie  County, 
TX;  WIttitoi  the  Houeton  Customs  Port 
of  Entry,  Application  for  Spedal- 
Purpoee  Site  (Fuel  Blending)  GATX 
Terminais 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston  Authority, 
grantee  of  Foreign-Trade  Zone  84, 
requesting  an  amendment  to  its  zone 
plan  to  include  a  special-purpose  zone 
site  for  the  petroleum  product  storage 
terminals  of  GATX  Terminals 
Corporation,  a  subsidiary  of  GATX 
Corporation,  located  in  Harris  County, 
Texas,  adjacent  to  the  Houston  Customs 
port  of  entry.  The  applicadon  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zone  Act.  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  October  25, 
1985. 

The  PHA  received  authority  from  the 
Board  to  establish  a  multi-site  foreign- 
trade  zone  in  Harris  County.  Texas,  on 
July  15, 1983  (Board  Order  214.  48  FR 
34792, 8/1/83).  While  5  PHA  sites  were 
approved  as  conventional  sites,  the 
remaining  sites  were  approved  for  5 
years  subject  to  special  conditions.  The 
zone  plan  was  amended  in  1985  to 
delete  8  and  add  10  non-PHA  sites 


subject  to  the  same  conditions  as  the 
original  ones  (Board  Order  303,  50  FR 
20252).  The  proposed  amendment  of  the 
plan  for  the  GATX  sites  would  also  be 
subject  to  the  same  time  limitation  as 
the  other  non-PHA  sites. 

The  proposed  zone  site  would  involve 
GATX's  two.  public  liquid  bulk 
terminals  on  the  Houston  Ship  Channel 
in  Harris  County.  Site  1  covers  94  acres 
on  Clinton  Drive  at  Panther  Creek.  Site  2 
covers  52  acres  on  North  Witter  Street 
at  Bayou  Street  The  two  facilities  have 
a  combined  storage  capacity  of  17 
million  barrels,  handling  and 
distributing  primarily  motor  fuels  and 
petrochemical  products  for  a  variety  of 
customers. 

Zone  status  would  be  used  for  the 
blending  and  storage  of  foreign 
unfinished  gasoline,  reformate,  naptha, 
pyrolysis  gasoline  and  c/9  aromatics. 
These  products  would  be  combined  with 
domestic  blendstocks  to  make  motor 
fuel  primarily  for  the  domestic  market. 
The  foreign  products  would  account  for 
about  50  to  70  percent  of  the  finished 
gasoline. 

Zone  procedures  would  permit  duty 
payments  to  be  made  on  the  foreign 
products  at  the  rate  available  to 
importers  of  finished  motor  fuel,  which 
is  1V*(  per  gallon  compared  with  an 
average  duty  rate  on  the  primary  foreign 
components  of  15f  per  gallon.  The 
applicant  states  that  these  savings 
would  result  in  lower  gasoline  costs  to 
consumers  and  in  improved  access  to 
alternate  sources  of  gasoline.  In 
reviewing  the  public  interest  aspects  of 
the  proposal  the  Board  will  consider  its 
impact  on  domestic  petroleum  product 
refiners. 

In  accordance  with  the  regulations,  an 
examiners  committee  has  been 
appointed  to  investigate  the  application 
and  report  to  the  Board.  The  committee 
consists  of:  John  J.  Da  Ponte,  Jr. 
(Chairman),  Director.  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230; 
Donald  Gough,  Deputy  Assistant 
Regional  Commissioner.  U.S.  Customs 
Service,  Southwest  Region,  5850  San 
Filipe  Street.  Houston,  TX  77057;  and 
Colonel  Gordon  M.  Clarke,  District 
Engineer,  U.S.  Army  Engineer  District 
Galveston,  P.O.  Box  1229,  Galveston.  TX 
77553. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive    • 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  17. 
1985. 
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A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept.  of  Commerce  District  Office, 

2625  Federal  Courthouse,  515  Rusk  St.. 

Houston,  TX  77002; 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room  1529. 

14th  and  Pennslvania.  NW., 

Washington,  D.C.  20230. 

Dated;  November  5. 1985. 
John  ).  Da  Ponte,  )r., 

Execuliip  Secretary. 

[FR  Doc.  85-26828  Filed  11-8-85;  8:45'aml 
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International  Trade  Administration 

lC-307-5061 

Preliminary  Negative  Countervailing 
Duty  Determination;  Carbon  Steel  Wire 
Rod  from  Singapore 

AGENCY:  Import  Administralion, 
International  Trade  Administration, 
Commenoe. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  no  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufactiu'ers,  producers, 
or  exporters  in  Singapore  of  carbon  steel 
wire  rod.  Therefore  our  preliminary 
countervaiHng  duty  determination  |s 
negative. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  21, 198G. 
EFFECTIVE  DATE:  November  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACr. 
Laura  Winfrey,  David  Levine,  or 
Barbara  Tillman  of  the  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-0160,  377-0186  or  37?-2438. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

On  the  basis  of  our  investigation,  no 
progranjs  are  countervailable. 
Therefore,  we  determine  that  no  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  .Act  of  1930,  as  amended,  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  the  Republic 
of  Singapore. 

Case  History 

On  August  9, 1985.  we  received  a 
petition  in  proper  form  from  Atlantic 


Steel  Co.,  Georgetown  Steel  Corp.,  North 
Star  Steel  Texas,  Inc.,  and  Raritan  River 
Steel  Co.  filed  on  behalf  of  the  U.S. 
industry  producing  carbon  steel  wire 
rod.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  Singapore  of  carbon  steel 
wire  rod  directly  or  indirectly  receive 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act. 

We  found  that  the  petition  contained 
suHicient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  August  29, 1985,  we  initiated  such  as 
investigation  (50  FR  36130).  We  stated 
that  we  expected  to  Issue  a  preliminary 
determination  by  November  4, 1985. 

Singapore  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
sectiun  701  (b)  of  the  Act.  and  the 
merchandise  being  investigated  is 
dutiable,  therefore,  sections  303  (a)(1) 
and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly,  the  petitioner 
-is  not  required  to  allege  that,  and  the 
U.S.  International  Trade  Commission  is 
not  required  to  determine  whether, 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  US. 
industrj'. 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Singapore  in  Washington, 
D.C.  on  August  29, 1985.  On  October  18, 
1985,  we  received  responses  to  our 
questionnaire  from  the  government  of 
Singapore,  National  Iron  and  Steel  Mills 
Ltd.  ("NISM),  and  Kloeckner  Singapore 
Pte.  Ltd.  NISM  is  claimed  to  be  the  sole 
producer  and  Kloeckner  the  sole 
exporter  in  Singapore  of  carbon  steel 
wire  rod  to  the  United  States. 

Scope  of  the  InvestigatioD 

The  product  covered  by  this 
investigation  in  carbon  Pteel  wire  rod,  a 
coiled,  semi-finished,  iiot-rolled  carbon 
steel  product  of  approximately  round 
solid  cross-section,  not  under  0.20  inch 
nor  over  0.74  inch  in  diameter.  Wire  rod 
is  currently  classifiable  under  items 
607.14.  607.17,  607.22  and  607.23  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS). 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  AfflrmatK'e  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 


April  26, 1984.  issue  of  the  Federal 
Re^ster  (49  FR  18006). 

Consistent  with  our  practioe  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses  are 
subject  to  verification,  if  the  response 
cannot  be  supported  at  verification,  and 
the  program  is  otherwise 
countervailable.  the  program  will  be 
considered  a  bounty  or  grant  in  the  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  the  caleiniar  year 
1984.  Although  there  were  no  exports  of 
the  subject  merchandise  during  our 
review  period,  calendar  year  1984,  there 
were  exports  of  wire  rod  during  1985 
and  benefits  were  received  in  1985. 
Therefore,  we  have  investigated  any 
potential  benefits  during  1985.  The 
responses  of  the  government  of 
Singapore,  and  Kloeckner  indicate  that 
Kloedcner  did  not  use  any  of  the 
programs  under  investigation  during  the 
review  period  or  in  1985. 

/.  Programs  Preliminarily  Determined 
Not  To  Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  not  provided  to 
manufacturers,  producers,  or  exporters 
of  wire  rod  in  Singapore  under  the 
following  programs: 

A.  Utilization  of  Facilities  in  Industoial 
Estates 

Petitioners  allege  that  Singapore 
carbon  steel  wire  rod  manufacturers, 
producers,  or  exporters  may  receive 
benefits  based  on  their  location  in 
"government-backed"  industrial  estates. 
Petitioners  allege  that  these  estates 
provide  facihties  such  as  factory 
buildings  and  property  tax  rates  at 
preferential  rates.  The  largest  of  these 
estates  is  Jurong  and  petitioners  allege 
that  Singapore  wire  rod  manufacturers 
are  located  in  Jurong.  Petitioners  also 
allege  that  other  wire  rod  manufacturers 
may  be  located  in  other  industrial 
estates,  and  may  therefore  receive 
similar  benefits. 

According  to  the  responses  of  the 
government  of  Singapore,  NISM.  and 
Kloeckner,  only  NISM  is  located  in  an 
industrial  estate.  The  responses  claim 
that  the  property  tax  paid  on  industrial 
estate  property  is  the  same  as  that  paid 
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by  all  companies  in  Singapore  (i.e.  23 
percent).  The  responses  state  that  firms 
in  industrial  estates  do  not  enjoy  special 
privileges  or  concessions,  and  that  land 
rents  and  rates  on  buildings  and  other 
facilities  paid  by  such  firms  are  based 
on  prevailing  market  rates.  Moreover,  all 
industries  in  Singapore  are  eligible  to  be 
located  in  these  estates  and  the 
response  indicates  that  a  wide  variety  of 
industries  are  in  fact  located  in 
industrial  estates  in  Singapore. 
Accordingly,  we  preliminarily 
determine  that  the  property  tax  rates  in 
Jurong  are  not  countervailable  because 
they  are  not  preferential  compared  to 
property  tax  rates  in  the  remainder  of 
the  country.  We  also  preliminarily 
determine  that  land  rents  paid  in  Jurong 
are  not  countervailable  because  all 
industries  are  eligible  to  locate  in 
Jurong.  and  the  land  rent  charged  NISM 
is  not  preferential  compared  to  the  rate 
which  would  be  charged  on  an  identical 
site  to  a  firm  which  entered  into  a  lease 
at  the  same  time. 

B.  Property  Tax  Rebates 

Although  not  alleged  by  petitioners 
and  not  included  in  our  "Initiation  of 
Countervailing  Duty  Investigation: 
Carbon  Steel  Wire  Rod  from  the 
Republic  of  Singapore"  (50  FR  36130 
(1985)).  respondents  have  included  in 
their  responses  a  reference  to  Property 
Tax  Rebates.  This  scheme  involves  a  30 
percent  rebate  for  owner-occupied 
industrial  and  commercial  properties  for 
1V4  years  beginning  July  1, 1985.  The 
responses  state  that  this  measure 
applies  to  all  businesses  throughout  the 
country.  Thus,  we  preliminarily 
determine  that  this  practice  does  not 
provide  a  bounty  or  grant  because  it  is 
not  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  or  to  companies  in  specific 
regions. 

C.  Long-Term  Loans  from  the 
Development  Bank  of  Singapore  (DBS) 

Although  not  alleged  by  petitioners 
and  not  included  in  our  Notice  of 
Initiation.  NISM  provided  information  in 
its  response  that  it  has  received  long- 
term  financing  from  the  DBS. 
Respondents  have  submitted 
information  indicating  that  similar  DBS 
financing  is  available  to  all  commercial 
borrowers  without  limitation.  Therefore, 
we  preliminarily  determine  that  it  is  not 
countervailable  because  it  is  not  limited 
to  a  specific  enterprises  or  industry,  or 
group  of  enterprise  or  industries. 
Moreover,  based  on  information  in  the 
record  to  date,  the  terms  of  these  loans 
do  not  appear  to  be  inconsistent  with 
commercial  considerations. 


//.  Programs  Preliminarity  Determined 
Not  To  Be  Used 

In  accordance  with  our  practice  of 
accepting  a  response  to  an  allegation 
which  denies  the  receipt  of  benefits 
under  a  program,  we  preliminarily 
determine,  subject  to  verification,  that 
manufacturers,  producers  or  exporters 
of  carbon  steel  wire  rod  in  Singapore 
did  not  use  the  following  programs 
which  were  listed  in  our  notice  of 
initiation  during  the  review  period. 

A.  Parts  n.  UL IV.  IVA.  IVB,  V.  and  VI  of 
the  Economic  Expansion  Incentives  Act 

Petitioners  allege  that  the  producers 
and  exporters  of  carbon  steel  wire  rod. 
based  upon  their  classification  under  the 
Economic  Expansion  Incentives  Act 
benefit  from  exemptions  on  income  tax 
and  taxes  on  royalties,  technical 
assistance  fees,  research  and 
development  costs,  and  interest  paid  to 
non-residents.  According  to  the 
responses  of  the  government  of 
Singapore,  NISM.  and  Kloeckner,  these 
exemptions  were  not  claimed  in  the  tax 
returns  filed  during  the  review  period. 

E  Research  and  Development  Tax 
Incentives 

Petitioners  allege  that  producers  and 
exporters  of  wire  rod  receive  special  tax 
treatment  for  approved  research  and 
development  projects. 

According  to  the  responses  of  the 
government  of  Singapore,  NISM.  and 
Kloeckner,  this  program  was  not  used 
by  the  companies  under  investigation 
during  the  review  period. 

C.  Monetary  Authority  of  Singapore 
Rediscount  Facility  and  Working 
Capital  Loan  Fund  of  the  Development 
Bank  of  Singapore  PBS) 

Petitioners  allege  that  manufacturers, 
producers  and  exporters  of  carbon  steel 
wire  rod  benefit  from  preferential 
financing  through  the  Monetary 
Authority  of  Singapore  (MAS)  which 
operates  a  rediscounting  facility  through 
which  banks  are  permitted  to  rediscount 
qualified  pre-export  and  export  bills  of 
exchange.  Petitioners  also  allege  that 
the  DBS  operates  a  Working  Capital 
Loan  Fund  which  discounts  export  bills 
for  up  to  120  days  at  preferential  rates. 

According  to  the  responses  of  the 
government  of  Singapore.  NISM.  and 
Kloeckner.  the  MAS  Export  Bill 
Rediscount  Facility  was  not  used  during 
the  review  period  and  the  DBS  does  not 
operate  such  a  "WorkJng  Capital  Loan 
Fund'.  The  responses  indicate  that  the 
DBS  does  participate  in  a  Small 


Industries  Finance  Scheme,  but  that 
NISM  does  not  qualify  for  and  did  not 
use  this  scheme  during  the  review 
period. 

D.  Singapore  Economic  Development 
Board 

Petitioners  allege  that  the  Singapore 
Economic  Development  Board  (SEDB) 
provides  assistance  to  the 
manufacturers,  producers,  and  exporters 
of  carbon  steel  wire  rod  under  the 
following  programs: 

1.  The  Capital  Assistance  Scheme 
under  which  the  SEDB  provides  loans  at 
preferential,  below-market  rates,  as  weU 
as  loan  guarantees; 

2.  The  Product  Development 
Assistance  Scheme  under  which  the 
SEDB  provides  matching  grants  for 
financing  substantial  technical  * 
improvements  in  products  or 
manufacturing  processes;  and 

3.  Labor  Training  which  covers 
training  overseas,  in-house,  and  at 
training  centers  in  Singapore. 

According  to  the  responses,  neither 
NISM  nor  Kloeckner,  received  tmy 
benefits  from  these  programs  during  the 
review  period. 

E.  Double  Deduction  of  Export 
Promotional  Expenses 

Petitioners  allege  that  firms  exporting 
carbon  steel  wire  rod  to  the  U.S.  receive 
benefits  under  Singapore  tax  law  which 
allows  a  double  deduction  from  gross 
corporate  income  of  expenses  incurred 
in  export  promotion.  According  to  the 
responses  of  the  government  of 
Singapore,  NISM,  and  Kloeckner,  this 
program  was  not  used  by  the  companies 
under  investigation  during  the  review 
period. 

///.  Programs  for  Which  Additional 
Information  is  Needed 

Information  on  the  following  programs 
was  first  provided  to  the  Department  in 
the  govemmentof  Singapore  and  NISM 
responses.  The  programs  were  not 
alleged  by  petitioners  to  provide 
bounties  or  grants  and  the  information 
submitted  by  respondents  is  insufficient 
to  determine  if  a  bounty  or  grant  has 
been  bestowed  on  the  product  under 
investigation.  Therefore,  we  determine 
that  additional  information  is  needed  on 
the  following  programs. 

A.  Withholding  Tax  Exemption  Under 
Section  13(2)  of  the  Singapore  Income 
Tax  Act 

In  their  responses,  the  government  of 
Singapore  and  NISM  provided 
information  on  the  section  13(2) 
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exemption  for  withholding  taxes.  During 
the  review  period  NISM  obtained  an 
exemption  from  withholding  tax  on 
certain  interest  paid  by  NISM  to  an 
Italian  environmental  protection  device 
supplier.  The  response  indicates  that  the 
section  13(2)  exemption  applies  without 
preference  to  any  industry  or  group  of 
industries  and  that  a  wide  range  of 
industries  have  participated  in  this 
program.  However,  the  information 
submitted  is  insulHcient  to  determine  if 
a  bounty  or  grant  has  been  bestowed  on 
the  product  under  investigation. 

B.  Rebate  on  Industrial  Estate  (Jurong 
Town  Corp.  "JTC")  Rentals 

According  to  the  responses  of  the 
govenuneat  of  Singapore  and  NISM, 
rebates  of  5  to  15  percent  have  been 
given  on  JTC  warehouse  and  land 
rentals  and  the  use  of  Jurong  port 
facilities  for  a  period  of  17  months 
beginning  on  August  1, 1985.  NISM  rents 
buildings  and  land  from  JTC.  JTC 
manages  Singapore's  industrial  estates 
including  Jurong  Town  in  which  NISM  is 
located.  However,  the  information 
submitted  is  insufficient  to  determine  if 
a  bounty  or  grant  has  been  bestowed  on 
the  product  under  investigation. 

Public  Comment 

In  accordance  with  S  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportimity  to  comment  on 
this  preliminary  determination  at  2:00 
p.m.  on  December  30, 1985  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  for  a  hearing  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  numben  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  at  least  10  copies 
of  the  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  December  29, 1985.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34,  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or,  if 
a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available.  . 


This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671b(f)). 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

November  S,  1985. 

[FR  Doc.  85-26799  Filed  11-8-85;  8:45  am] 
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[C-351-501] 

Preliminary  Afflrmative  Countervaiiing 
Duty  Determination;  Fuel  Ethand  from 
BrazH 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exports  of  fiiel  ethanol  in  Brazil.  The 
estimated  net  subsidy  is  0.84  percent  ad 
valorem. 

We  have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  fuel  ethanol 
from  Brazil  that  are  entered,  or 
vtrithdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of  this 
product  in  an  amount  equal  to  the 
estimated  net  subsidy  as  described  in 
the  "Suspension  of  liquidation"  section 
of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  20. 1986. 
EFFECTIVE  DATE:  November  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Barbara  Tillman,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone:  (202) 
377-5050  (Letort)  or  377-2438  (Tillman). 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  bering  provided  to  manufacturers, 
producers,  or  exporters  of  fuel  ethanol  in 
Brazil.  For  purposes  of  this  investigation, 
the  following  programs  are  found  to 


confer  subsidies  to  manufacturers, 
producers,  and  exporters  of  fuel  ethanol 
in  Brazil:, 

•  PROALCOOL  Industiial  Credits. 

•  Income  Tax  Exemption  for  Export 
Earnings. 

•  lAA  Preferential  Financing. 
We  determine  the  estimated  net 

subsidy  to  be  0.84  percent  ad  valorem 
for  all  manufactiirers.  producers  or 
exporters  of  fuel  ethanol  in  Brazil. 

Case  History 

On  February  25, 1985,  we  received  a 
petition  in  proper  form  from  the  Ad  Hoc 
Committee  of  Domestic  Fuel  Ethanol 
Producers  on  behalf  of  the  fuel  ethanol 
industry  in  the  United  States.  In 
compliance  with  the  filing  requirements 
of  S  355.26  of  our  regulations  (19  CFR 
355.26),  the  petition  alleged  that 
manufacturers,  producers,  or  exporters 
of  fuel  ethanol  in  Brazil  directly  or 
indirecUy  receive  benefits  which 
consititute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
March  15.  6ie  Oil.  Chemical  and  Atomic 
Workers'  International  Union  joined  in 
support  of  the  petition. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  March  18. 1985.  we  initiated  such  an 
investigation  (50  FR  11526).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  May  21. 1985. 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  April  12. 1985. 
the  ITC  preliminarily  determined  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  of  fuel  ethanol  from 
Brazil  (50  FR  15236). 

On  March  29, 1985,  we  received 
information  from  petitioners  which 
established  a  reasonable  basis  to 
believe  or  suspect  that  the  products 
under  investigation  benefited  from 
upstream  subsidies  in  the  form  of 
subsidized  sugar  cane  inputs.  On  April 
23, 1985,  pursuant  to  section  703(h)  of 
the  Act,  we  extended  the  due  date  for  a 
preliminary  determination  to  November 
4, 1985  (50  FR  16727). 

We  presented  questionnaires 
concerning  the  allegations  to  the 
government  of  foazil  in  Washington, 
D.C.  on  April  15.  May  14,  June  3,  June  17, 
August  26,  and  September  2, 1985.  We 
received  responses  to  these 
questionnaires  on  June  7.  July  28. 
September  16,  and  October  21, 1985.   ■ 
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Based  on  tk^  infonnation  ccxntained  in 
the  Jane  7  response,  we  reqnested 
detailed  responses  from  those  producers 
who  Bccoant  for  at  least  80  percent  of 
the  fed  ethanol  exported  from  Brazi)  to 
the  United  States.  We  also  requested 
responses  firon  ^  (fistillers' 
cooperative  and  (Ik  fow  trading 
company  exporters  through  whom  the 
distillera  sold  ethanol  to  the  United 
States. 

We  issued  upstream  subsidy 
questionnaires  on  May  24  and  June  17. 
1985,  and  received  responees  on  Jaly  26, 
Septanber  16.  and  October  Zl.  IWS.  Tlie 
respondiiig  diatiHer*  provided  as  with  • 
list  of  those  sugar  cane  ^vwers  «vho 
accounted  for  the  lop  60  percent  of  their 
supplies  of  sugar  caae  in  ISM.  We 
requested  detaiied  responses  from  diose 
sugar  cane  growers  who  represent  die 
top  60  percent  of  this  group. 

From  September 23  to  Octobern, 
1985,  we  verified  dw  infonnalian 
stthnttted  by  the  ethanol  distilleries, 
distiliers'  cooperative,  and  trading 
companies.  We  intend  to  verify  the 
infonmation  sofamitted  by  the  upstream 
suppliers  of  sugar  cane  iapats  before  the 
finai  detennioetion. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  frieKgrade  ethyl  alchol 
(also  called  biel  ethanol)  for  use  as  a 
motor  fuel  additive,  which  is  currently 
classified  in  the  Tariff  ScbeduJes  of  Uie 
United  States  (TSUS)  under  item 
numbers  427.88.  43aia  43a2a  and 
432.10.  Ethanol  when  imported  to  be 
used  as  a  fuel  or  in  producing  fuel,  is 
subject  to  additional  duties  under  TSUS 
item  number  901.50. 

An^yais  of  PvogEams 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  XoH-RoHed  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Comrtervaifing  Duty 
Order,"  which  was  puHisbed  in  ftie 
April  28, 1964,  issue  of  the  Federal 
Registar  (49  FR  18006). 

Consistent  with  our  practice  in 
prelirainaTy  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  indnstry  aider  a 
progran.  and  the  Depertaaent  has  no 
persuasive  evidence  showing  that  the 
response  is  inoon<ect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  AU  sodi  responses  are 
subject  to  verification.  If  Ae  response 


cannot  be  supported  at  verifjcation.  and 
the  program  is  otherwise 
countervailable.  the  program  will  be 
considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  the  preliminary 
determination,  the  period  for  which  we 
are  aeasmiiig  subsidization  ("The 
review  period")  is  calendar  year  1984. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
detemune  the  foilowing. 

/.  Program  PreHminarHj  Determined  to 
Confer  Subsidies 

We  preliminariiy  determine  that 
subsidies  are  bcine  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  fuel  ethanol  under  the 
following  programs. 

A.  PROALCOOL  Industrial  Credit 

Petitioners  have  alleged  that,  subject 
to  the  anuovai  of  the  Conrissao 
Execntiva  Nacional  do  Ateool  (CENALj, 
PROALCOCH.  dSien  long-term  financing 
at  preferential  rates  for  the  coostraction. 
expansion,  and  modernization  of 
ethanol  prodnction  and  storage 
facilities. 

In  its  reqxnse,  the  goveroment  of 
Brazil  stated  that  the  adndnistering 
authority  for  the  I^OALCOOL  program 
is  the  Comissao  Nadonai  Executive  do 
Alcool  (CENAM-  Private  companies  that 
wish  to  produce  ethanol  nuwt  submit  a 
project  to  CENAL  im  approval:  ooce 
an>roval  is  secured,  the  company  may 
obtain  start-«p  credits  under 
PROALCOOL.  It  will  then  receive 
production  quotas  for  sugar  cane  and 
alcohol  from  the  Institute  do  A^ocar  e 
do  Alcool  (lAA). 

Projects  eligible  for  VROAUCOOL 
financing  inclnde: 

•  Establishment  expansion,  or 
modernization  of  a  distillery; 

•  Installation  of  an  agricultural 
storage  facility: 

•  Production  of  raw  materials  for  use 
in  ethanol  production; 

•  Research  and  support  for  the 
production  of  raw  materials; 

•  innovation  and  improvement  of  the 
technology  related  to  the  production  and 
use  of  ethanol;  and 

•  Irrigation. 

CENAL  also  takes  into  account  the 
location  and  dimension  of  each  project 

Once  a  project  is  approved,  the 
producer  becomes  efigible  for  (1) 
PROALCOOL  credit  lines  administered 
by  the  Banco  do  Brasil  to  finance  the 
start-up  costs,  and  (2)  PROALCOOL 
long-term  investment  loans,  which  are  to 
be  paid  back  according  to  amortization 
schedules  Hnked  to  the  expected 
development  of  production.  Ethanol 


distillers  had  PROALCOOL  loi^-tenn 
loans  outstanding  dating  the  review 
period.  Typically,  these  loans  were 
made  for  a  duration  of  five  years  with  a 
grace  period  of  one  year,  in  the  case  of 
storage  facilities,  or  12  years  with  a 
grace  period  of  a  to  4  years,  in  tbfi  case  - 
of  production  facilities.  The  maximum 
level  of  eligibility  varied  dependii^  on 
the  category  of  borrower  and  the  year  in 
which  the  loan  was  taken  out  For 
example,  from  1981  onward,  the 
eligibility  levels  have  been  70  percent  in 
the  case  of  an  annexed  distillery 
(defined  ns  a  distillery  otvaed  by  a  sugar 
cane  producer)  or  an  independent 
storage  facility;  80  percent  in  the  case  of 
an  autonomous  distillery;  or  90  percent 
in  the  case  of  an  antonomons  d^illery 
established  by  a  cooperative  or 
producer  association.  The  interest  rales 
also  varied,  depending  on  the  year  in 
which  fhe  loan  was  taken  out.  in  early 
years  of  the  program,  the  interest  rates 
were  fixed.  Since  Jamury  1. 19M.  the 
principal  amount  of  PROALCOOL  kians 
has  been  folly  indexed  to  GRTN.  with 
an  interest  rate  of  5  percent  except  for 
those  loans  made  to  bcrrowers  k>cated 
in  certain  regions  of  Brazil  (Amazonia. 
Northeast  State  of  Espirito  Santo,  and 
Vale  do  Jequitinhonha  in  the  State  of 
Minas  Gerais). 

To  determine  whether  these  loans 
were  made  on  terms  inconsistent  with 
commercia!  considerations,  we 
compared  PROALCOOL  interest  rates 
with  the  interest  rates  available  to  all 
agricultural  and  apo-industrial 
enterprises  in  Bra^  i^ich  the 
government  of  Brazil  provided  in  its 
response.  We  adjusted  these  interest 
rates  to  reflect  the  difference  in 
eligibili^  levels  between  PROALCOOL 
industrial  credits  and  normal 
agricultural  loans.  Using  this 
benchmark,  we  found  that  the  terms  of 
the  PROALCOOL  loans  are  incosisisteat 
with  commercial  considerations. 
Because  PROALCOOL  industrial  credits 
are  limited  to  a  specific  industry  or 
group  of  industries,  and  provide  funds  to 
borrowers  at  interest  rates  lower  than 
those  available  from  commercial 
sources,  we  preliminarily  determine  that 
the  PROALCOOL  kjan  program  confers 
a  domestic  subsidy.  To  catenlate  the 
benefit,  we  applied  our  long-term  loan 
methodology,  and  calculated  a  net 
subsidy  of  OJO  percent  ad  vaforem. 

B.  Income  Tax  Exemption  for  Export 
Earnings 

Under  Decree-Laws  1158  and  1721. 
exporters  of  imel  ethanol  are  eiigifaie  for 
an  exemption  from  income  tax  on  a 
portion  of  profits  attributable  to  export 
revenue.  Because  this  exemption  is  tied 


to  exports  and  is  not  available  for 
domestic  sales,  we  determine  that  this 
exemption  confers  an  export  subsidy. 
None  of  the  trading  company 
respondents  claimed  this  exemption 
during  the  review  period.  However, 
several  of  the  respondent  distilleries 
took  an  exemption  from  income  tax 
payable  in  1984  on  a  portion  of  export 
profits  earned  in  1983.  We  allocated  the 
benefit  over  the  total  value  of  all  exports 
by  the  respondent  distilleries  to 
calculate  a  net  subsidy  of  0.44  percent 
ad  valorem. 

C.  lAA  Preferential  Financing 

Petitioners  allege  that  the  ethanol 
industry  in  Brazil  has  received  financing 
on  preferential  terms  from  lAA.  In  its 
response,  the  government  of  Brazil 
stated  that  the  distillers'  cooperative 
had  received  a  loan  from  lAA. 

To  determine  whether  this  loan  was 
made  on  terms  inconsistent  with 
commercial  considerations,  we 
compared  the  interest  rate  vtrith  the 
highest  long-term  interest  rate  charged 
during  the  year  the  lAA  loan  was  made 
by  the  Banco  Nacional  de 
Desenvolvimento  Econdmico  e  Social 
(BNDES),  as  published  in  our  notice  of 
"Final  Affirmative  Countervailing  Duty 
Determination;  Carbon  Steel  Plate  from 
Brazil"  (48  FR  2568).  Using  this 
benchmark,  we  found  that  the  terms  of 
the  LAA  loan  are  inconsistent  with 
commercial  considerations.  Because  this 
loan  is  limited  to  a  specific  enterprise, 
and  provides  funds  to  the  borrower  at 
an  interest  rate  lower  than  those 
available  from  commercial  sources,  we 
preliminarily  determine  that  the 
PROALCOOL  loan  program  confers  a 
domestic  subsidy.  To  calculate  the 
benefit,  we  applied  our  long-term  loan 
methodology,  and  calculated  a  net 
subsidy  of  0.10  percent  ad  valorem. 

II.  Upstream  Subsidies 

Petitioners  alleged  that  Brazilian  fuel 
ethanol  producers  receive  an  "upstream 
subsidy"  through  the  purchase  of 
subsidized  sugar  cane  inputs.  Under 
section  77lA(a)  of  the  Act,  we  must 
apply  the  following  tests  in  order  to 
determine  whether  "upstream 
subsidies"  are  being  paid  or  bestowed 
upon  the  products  under  investigation: 

The  term  "upstream  subsidy"  means  any 
subsidy  described  in  &t.ction  771(5](B)  (i),  (ii), 
or  (iii)  by  the  government  of  a  country  that — 

(1)  Is  paid  or  bestowed  by  that  government 
with  respect  to  a  product  (hereafter  referred 
to  as  an  "input  product")  that  is  used  in  the 
manufacture  or  production  in  that  country  of 
merchandise  which  is  the  subject  of  a 
countervailing  duty  proceeding; 

(2)  In  the  judgment  of  the  administering 
authority,  bestows  a  competitive  benefit  on 
the  merchandise;  and 


(3)  Has  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  the  merchandise. 

A.  Domestic  Subsidies 

PROALCOOL  Agricultural  Loans 

Petitioners  allege  that  sugar  cane 
growers  in  Brazil  have  benefited  from 
long-term  financing  at  preferential 
interest  rates  under  the  mOALCOOL 
agricultural  credit  program.  In  response, 
the  government  of  Brazil  stated  that 
certain  sugar  cane  growers  had  received 
long-term  agricultural  credits  from 
PROALCOOL.  These  crediU  were 
administered  by  the  Banco  Central  do 
Brasil  (BCB),  with  commercial,  federal, 
and  state  banks  acting  as  agents.  Until 
December  1982,  sugar  cane  growers 
received  loans  under  the  PROALCOOL 
program  on  terms  more  favorable  than 
normal  agricultural  credits,  which  are 
also  under  the  BCB's  jurisdiction.  In 
December  1982,  however,  the 
PROALCOOL  program  was  eliminated; 
since  that  date,  sugar  cane  growers  have 
received  agricultural  credits  at  the  same 
interest  rates  and  on  the  same  terms  as 
other  agricultural  producers.  Moreover, 
based  on  statistics  provided  in  the 
response,  sugar  cane  does  not  appear  to 
have  redeived  a  disproportionate  share 
of  agricultural  credits  in  Brazil. 

Because  PROALCOOL  agricultural 
credits  made  before  1982  were  limited  to 
a  specific  industry  or  group  of  industries 
at  interest  rates  lower  than  regular 
agricultural  credits,  we  preliminarily 
determine  that  the  PROALCOOL 
program  confers  a  domestic  subsidy. 
Because  agricultural  credits  made  since 
December  1982  have  been  available 
without  restriction  to  the  producers  of 
any  agricultural  product  in  Brazil,  and 
the  legislation  does  not  designate 
specific  products  for  receipt  of  financing 
or  establish  differing  terms  for  specified 
products,  we  preliminarily  determine 
that  agricultural  credits  are  available  to 
more  than  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  hence  are  not 
countervailable  [see  our  notice  of  "Final 
Negative  Coimtervailing  Duty 
Determination:  Fresh  Cut  Flowers  fi'om 
Mexico"  (49  FR  15007). 

To  calculate  the  benefit  from 
PROALCOOL  loans  made  to  sugar  cane 
growers  before  December  1982,  we 
applied  our  long-term  loan  methodology, 
using  regular  agricultural  credits  as  our 
benchmark.  We  thereby  calculated  a  net 
subsidy  of  0.07  percent,  which  is  de 
minimis. 

We  examined  several  other  domestic 
programs  which  were  available  to  sugar 
cane  suppliers: 

•  PLANALSUGAR  Research  and 
Development  Program. 


•  Regional  Research  and 
Development  Programs. 

•  Plantation  Roads. 

•  SUDENE. 

•  FINEX  Export  Financing. 
The  first  of  these  programs  is 
preliminarily  determined  not  to  confer  a 
subsidy,  and  is  discussed  below  in 
"Programs  Preliminarily  Determined  Not 
to  Confer  a  Subsidy:"  the  others  are 
discussed  in  "Programs  Preliminarily 
Determined  Not  to  Be  Used." 

Because  the  subsidy  to  upstream 
suppliers  of  sugar  cane  is  de  minimis, 
the  issues  of  whether  (1)  this  subsidy 
has  a  significant  effect  on  the  cost  of 
producing  fuel  ethanol,  and  (2)  the 
subsidy  confers  a  competitive  benefit  on 
fuel  ethanol  from  Brazil  are  moot. 
Accordingly,  we  preliminarily  determine 
that  no  upstream  subsidies  are  being 
paid  or  bestowed  on  fuel  ethanol. 

///.  Programs  Preliminarily  Determined 
Not  To  Confer  a  Subsidy 

We  preliminarily  determine  that 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  fuel  ethanol  under 
the  following  programs. 

A.  Research  and  Development 
Assistance 

Petitioners  allege  that  under  the  aegis 
of  the  Programa,  Nacional  do  Alcool 
(PROALCOOL)  and  the  Programa 
Nacional  de  Melhoramento  da  Cana-de- 
Agucar  (PLANALSUCAR).  the 
govenmient  of  Brazil  provides  research 
and  development  assistance  aimed 
primarily  at  increasing  the  saccharose 
content  of  sugar  cane  and  developing 
higher-yield  and  disease-resistant 
strains  of  sugar  cane,  and  increasing  the 
productivity  of  Brazilitm  distilleries. 

In  response,  the  government  of  Brazil 
has  stated  that  research  and 
development  assistance  is  not  restricted 
to  the  sugar  cane  and  ethanol  industries, 
but  is  available  to  all  sectors  of 
Brazilian  agriculture  under  different 
programs.  In  addition,  all  research 
papers  generated  imdet  the 
PROALCOOL  and  PLANALSUCAR 
programs  are  published  and  made 
available  to  all  interested  parties,  not 
only  in  Brazil  but  also  in  other  countries, 
including  the  United  States.  Therefore, 
we  preliminarily  determine  that  this 
program  does  not  confer  a  subsidy. 

B.  Government  Equity  Infusions  and 
Capital  Assistance 

Petitioners  allege  that  BNDES- 
Participacoes  S.A.  (BNDESPAR),  a 
holding  company  subsidiary  of  BNDES, 
and  its  predecessor  Investimentos 
Brasileiros  S.A.  (IBRASA)  have 
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provided  equity  capitai  fwrchased 
debentures,  and  gvaaranteed  securities  to 
promote  the  capitalizatioo  of  the 
Brazilian  fuel  ethanol  industry,  and  that 
such  equity  investment  was  made  on 
terms  inconsistent  with  coauaercial 
consideratioBs. 

In  its  response,  the  govemiaent  of 
foazil  stated  that  IBRASA/BNDESPAR 
have  hekl  a  small  eqttity  position  (less 
than  five  percent  of  the  stock]  in  one 
ethanol  distiiier  since  isei.  IBRASA/ 
BNDESPAR  have  acquired  this  equity 
position  as  a  result  of  a  public  stock 
offering,  on  the  same  terms  and 
coiiditioas  as  those  afforded  to  private 
commerciei  banks.  Therefore,  we 
preliminariiy  determine  that  BNDESPAR 
equity  holding  does  not  confer  a 
stibsidy. 

IV.  Programs  Preliminarily  Determined 
Not  to  be  Used 

We  preliminarily  determine  that 
manufacturers,  producers  or  exporters 
of  fuel  ethanol  in  Brazil  did  not  use  the 
following  programs  wfaidi  were  listed  in 
our  notice  of  "initiatioD  of  a 
Countervailing  Oety  Investigation;  Fad 
Ethanol  from  Brazil"  (50  FR 11526}. 

A.  PETROMAS  Stors^e  Assistance 

Petitioners  allege  that  PETROBRAS 
has  provided  storage  Realities  to 
Brazilian  distilleries  and  cooperatives  at 
rron-commerciat  rates. 

in  its  response,  the  govenunent  <^ 
Brazil  claims  that  PETROBRAS  storage 
assistance  is  provided  on  a  odamercial 
basis,  sabiect  to  contractual  fees  and 
penalties  similar  to  those  of  other 
storage  fadhties.  aid  that  for  the  nwst 
part  the  distilleries  use  their  own 
storage  tanks.  Therefore,  we 
preliminarily  detennine  this  program 
was  not  used. 

a  PETROBRAS  Preferential  Payment 
Terms 

Petitioners  allege  that  PETROBRAS 
has  offered  distilleries  in  Brazil 
preferential  payaent  terms  for 
deliveries  of  ethanoL  which  may  have 
constituted  interest-free  loans. 

In  its  response,  the  government  of 
Brazil  states  that  PETROBRAS  usually 
pays  Cor  ethanol  purchased  from  the 
respondents  Fifteen  days  after  receipt  of 
the  invoice,  which  is  normal  commercial 
practice  in  Brazil.  Accordingly,  we 
preliminarily  detennine  this  program 
was  not  used. 

C.  Regional  Development  Programs 

Petitioners  allege  that  edianol 
distillers  in  the  Nottfaeast  of  Braxil  are 
subsidised  aider  the  foltowmg  federal 
and  state  programs. 


1.  Cost  EqvaUzation  Program. 
Petitioners  allege  that,  under  this 
program,  the  lAA  makes  cash  payments 
to  fuel  ethanol  producers  located  in  the 
states  of  Alagoas,  Esptrito  Santo,  Vfinas 
Cera  is,  Paraiba,  Pernarabuco.  Rio  de 
Janeiro,  and  others. 

2.  SUDENE.  Petitioners  allege  that  a 
government  agency  known  as  the 
Siqiehntend&icia  do  Desenovoivimento 
do  Nordeste  (SUI^NE)  extends  t^x 
credits,  exemptions,  arid  other  besnefits 
to  companies  operating  or  investeig  in 
the  Northeast  oif  BraziL 

Id  its  response,  the  government  of 
Brazil  stated  that  oaae  of  the  companies 
from  which  we  requested  responses  are 
located  in  any  of  the  regions  eligible  for 
special  assistance:  accordingly,  we 
prelimkiarily  detennine  these  two 
programs  were  not  used. 

D.  lAA  and  Other  Government  Loan 
Guarantee^ 

Petitioners  allege  that  the  lAA  and 
other  Brazilian  government  agencies 
have  guaranteed  knas  taken  out  by 
certain  fuel  ethanol  producers  and 
cooperatives. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the  coiapanies 
from  which  we  requested  responses  had 
received  loan  guarantees  from  the  LAA 
or  any  other  agency;  accordingly,  we 
preliminarily  determine  this  program  as 
not  used. 

E.  Restructured  lAA  Loans 

Petitioners  allege  that  rprtain  loans 
taken  out  by  ethanol  distilleries  and 
cooperatives  have  been  restructured 
with  lAA  assistance. 

In  its  response,  the  government  of 
Brazil  stales  that  no  such  loan 
restructuring  has  taken  place. 
Accordingly,  we  preliminarily  determine 
this  program  was  not  used. 

F.  Accelerated  Depredation  for 
Brazilian-Affade  Capital  Equipment 

Petitioners  allege  that,  pursuant  to 
Decree-Law  1137,  any  company  which 
pnrchases  Brazilian-made  capital 
equipment  and  has  an  expansion  project 
approved  by  the  GDI  may  depreciate 
this  equipment  at  twice  ^e  rate 
normally  permitted  under  Brazilian  tax 
laws. 

In  its  response,  fte  goremment  of 
Brazil  stated  that  none  of  the 
respondents  had  nsed  this  tax  provision 
dnring  the  review  period.  Accoi-dmgly, 
we  preliminarily  determine  that  tWs 
program  was  not  used. 

G.  Preferential  Working^Iapital 

Financing  for  Exports 

Petitioners  allege  that  certain 
respondents  have  received  preferential 


export  financing  from  the  Ccfftetra  do 
Commercro  Extenor  (Foreign  TVade 
Deportment,  or  CACEX)  of  the  Banco  do 
Brasil,  which  administers  a  program  of 
short-term  working-capital  financing. 
During  the  review  period,  these  woridng- 
capital  loans  were  provided  mider 
Resolution  882  of  fte  Banco  Central  do 
Brasil.  On  Avignst  21, 1964,  Resolution 
882  was  superseded  by  Resolution  950. 
The  government  of  Brazil  stated  in  its 
response  that  exporters  of  the  product 
under  investigation  are  not  eligible  for 
this  type  of  financing;  accordingly,  we 
preliminarily  determine  that  (h^ 
program  ws  not  used. 

H.  Export  Fhiancing  Under  the  CIG- 
CRBGE 14-11  Circdar. 

Petitioners  allege  that  certain 
respondents  nay  have  obtained 
preferential  export  financing  under  the 
Banco  do  BrasU's  CIC-CREGE 14-11 
circular. 

In  its  reaponse.  the  govemoent  of 
Brazil  stated  that  none  of  the 
respondents  received  this  forai  iA 
financing  during  the  review  period; 
accordingly,  we  preliminarily  determine 
that  this  proyvns  vras  not  ased. 

I.  FINEX  Export  Rnandng 

Petitioners  allege  that  certain 
respoodeitf  s.  as  %veQ  as  importers  of  fuel 
ethanol  froia  Brazil  in  the  United  States, 
may  have  received  preferential  export 
finaoch^  imder  Resohitioa  iB  of  tfie 
Conselho  Nacioaal  do  Coas^rdo 
Exterior  (CONCEX). 

in  its  nspanse.  the  govenaaent  of 
Brazil  stated  that  the  prodsct  under 
investigatioD  is  inehgiUe  for  FINEX 
financing.  Accordingly,  we  pretiaunarily 
determine  that  this  program  was  not 
used. 

J.  Resolution  330  of  the  Banco  Central  do 
Brasil 

Petitioners  allege  that  certain 
respondents  may  have  benefited  from 
Resolution  330  of  the  Banco  Central  do 
Brasil,  which  provides  financing  for  up 
to  80  percent  of  the  value  of  the 
merchandise  placed  in  a  spedfied 
bonded  warehoaee  and  destined  for 
export. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  particqMted  m  tfiis  program 
dnring  the  review  period.  Accordingly, 
we  preliminarily  detennine  this  program 
was  not  used. 

K.  Exemption  of  IFI  Tax  end  Costoms 
Duties  on  Imparted  Equipment  (CD!] 

Petitioaers  aUege  that  certain 
respondents  may  have  particqMted  in 
the  GDI  program,  under  whkh 


conpanies  may  iceeive  an  exen^tion  of 
80  to  100  percent  of  oiatomg  duties  and 
IPI  tax  on  certain  imported  machinery. 
The  reci]»ent  rauat  demonstate  that  the 
machinery  or  equipment  for  which  an 
exemption  is  sought  was  not  av^labk 
from  a  Brazilian  producer.  The 
investment  project  ntust  be  deemed  to 
be  feasible  and  the  recipient  must 
demonstrate  that  there  is  a  need  for 
added  capacity  in  Brazil. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  were  eligible  to  participate 
in  this  program  during  the  review 
period.  Accordingly,  we  prelimiBarUy 
determine  this  ptogfum  was  not  uaed. 

L  The  BfeFIEX  Program 

Petitioners  allege  that  exporters  of 
fuel  ethan(d  may  have  received  benefits 
from  the  Comissao  para  a  Concessao  de 
Beneficios  Fiscais  a  Pto^amas 
Especiais  de  Exportagao  (Comoussion 
for  the  Granting  of  Fiscal  Benefits  to 
Special  Export  Programs,  ot  BEFffiX). 
which  grants  certain  tax  benefits  to 
Brazilian  exporters. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  participated  in  this  program 
during  the  review  period.  Accordingly, 
we  prdirainarily  determine  this  program 
was  not  used. 

M.  The  CIEX  Pro-am 

Petitioaers  allege  that  certain 
exporters  of  fuel  ethanol  may  have 
received  tax  benefits  from  the  Comissao 
para  Incentivos  i  Bxportagao 
(Commission  for  Export  Incentives,  or 
CIEX)  under  Decree-Law  1428. 

In  ite  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  participated  in  this  program 
during  the  review  period.  Accordingly, 
we  preliminarily  determine  this  program 
was  not  used. 

N.  Incentives  for  Trading  Companies 

Petitioners  allege  that,  under 
Resolution  883  of  the  Banco  Central  do 
Brasil,  trading  companies  may  obtain 
export  financing  similar  to  that  obtained 
by  manufticturers  under  Resolutions  882 
and  950. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  participated  in  this  program 
during  the  review  period.  Accordingly, 
we  preliminarily  determine  this  program 
was  not  used. 

O.  The  PROEX  Program 

Petitioners  alleg*  that  exporters  of 
fuel  ethanol  m^  have  benefited  from 
short-terra  export  credits  under  the 
Programs  de  Fuianciameata  a  Produ^ao 
para  a  Exporta^ao  (PROEX),  previously 


referred  to  as  the  Ap£io  A  EiqKirta^ao 
program. 

In  its  response,  ^govetanent  of 
Brazil  stated  that  none  of  the 
respondents  participated  in  this  program 
during  the  review  period.  Accordii^, 
we  ^«linunarily  determine  tlu*  program 
was  not  used. 

P.  Hantation  Roads 

Petitioners  allege  that  sugar  cane 
growers  in  the  Northeast  of  Brazil  have 
benefited  from  plantation  roads  built  at 
government  expense  for  their  exchisive 
use. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  are  located  in  the  Northeast 
of  Brazil.  Therefore,  we  preliminarily 
determine  this  program  was  not  used. 

Q.  Regional  Research  and  Development 
Programs 

Petitioners  allege  that  ethanol 
distillers  and  sugar  cane  growers 
located  m  the  northeastern  l^azilian 
states  of  Alagoas  and  Pemambuco  have 
benefited  from  certain  state-run 
research  and  development  programs. 

In  its  response,  the  government  of 
Brazil  stated  that  none  of  the 
respondents  are  located  in  the  states  of 
Alagoas  and  Pemambuco.  Therefore,  we 
preliminarily  determine  that  these 
programs  were  not  used. 

R.  FUNPROCUCAR 

Petitioners  allege  that  certain  ethanol 
distillers  have  received  preferential 
financing  under  the  heading  of 
FUNPROCUCAR.  According  to  the 
govnrmient  of  Brazil,  the  now- 
terminated  FUNPROCUCAR  program 
was  administered  jointly  by  Ae  Instituto 
do  Agucar  e  do  Alcoel  (lAA)  and  the 
Banco  do  ftrasil  throughout  the  1970's. 

Although  several  respondents  did 
receive  long-term  financing  on 
preferential  terms  under  the 
FUNPROCUCAR  program,  these  loans 
were  tied  to  the  expansion  of  production 
facilities  of  refined  sugar,  a  product 
which  is  neither  under  investigaticHi  nor 
used  as  an  input  for  the  product  ujoder 
investigation.  Therefore,  we 
preliminarily  determine  this  program 
was  not  us^. 

V.  Program  PrelrminorJly  Determined  to 
have  been  Terminated 

IPI  Expert  Credit  Premium 

Until  very  recently,  Brazilian 
exporters  of  manufactured  products 
were  eligible  for  a  tax  credit  on  the 
Imposto  sobre  Produtos  Industrializados 
(Tax  on  bidustriahzed  Products,  or  IPI). 
The  IPI  export  credit  {^'emium,  a  cash 
reimbursement  paid  to  die  exporter 
upon  the  export  of  otherwise  taxable 


industrial  products,  was  found  to  confer 
a  subsidy  in  previous  countervailing 
duty  investigatiens  involving  Brazilian 
products.  After  having  suspended  this 
program  in  December  1979,  the 
government  of  Brazil  reinstated  it  on 
April  1, 1981. 

Subsequent  to  April  1, 1981,  the  credit 
premium  was  gradually  phased  out  in 
accordance  with  Brazil's  commitment 
pursuant  to  Article  14  of  the  Agreement 
on  Interpretation  aiui  Application  of 
Articles  VI,  XVI  and  XXUI  of  the 
General  Agreement  on  Tariffs  and 
Trade  ("the  Subsidies  Code").  Under  die 
terms  of  Ministry  of  Finance  "Portaria" 
(Notice)  No.  178  of  September  12, 1984, 
the  credit  premium  was  eliminated 
effective  May  1, 1985.  According  to  the 
government  of  Brazil,  none  of  the  fuel 
ethanol  producers  received  the  IPI 
export  credit  preinium  after  that  date. 

Accordingly,  consistent  vnth  our 
stated  pcdicy  of  takmg  mto  account 
program-wide  chaages  thftt  occur 
subsequent  to  the  review  period  but 
prior  to  our  preliminary  determination, 
we  preliminarily  determine  that  this 
program  has  been  terminated,  and  no 
bcaefitB  under  the  program  are  accruing 
to  current  exports  of  fuel  ethanol  to  the 
United  States. 

VI.  Program  for  Which  Additional 
Information  ia  Needed 

Government  Debt  and  Equity  Infusions 
inPETROBRAS 

Petitioners  allege  that  the  ethanol- 
related  activities  of  the  predominantly 
state-owned  energy  conglomerate 
Petroleos  do  Brasil  S~A.  (PETROBRAS) 
are  unprofitable,  and  that  the 
government  of  &azil'8  debt  and  equity 
infusions  in  PETROBRAS.  which  are 
inconsistent  with  commercial 
considerations,  are  enabling  the 
conglomerate  to  continue  in  its  support 
of  the  Brazilian  ethanol  industry. 

PETROBRAS,  however,  does  not 
export  fuel  ethanol  frmn  Brazil  to  the 
United  States.  Instead,  fuel  ethanol  is 
exported  by  INTERBRAS,  a  trading 
company  which  is  a  separatdy 
incorporated  subsidiary  of 
PETROBRAS.  In  its  response,  the 
government  of  Brazil  states  that 
PETROBRAS  has  not  received 
government  equity  infusions  since  1978, 
the  year  in  which  INTERBRAS  was 
incorporated.  In  addition,  we  reviewed 
INTERBRAS'  financial  statements  since 
1976,  and  it  appeared  that  the  company 
was  profitable.  Since  we  have  no 
evidence  on  the  record  that  any 
government  debt  and  equity  infusions 
into  PETROBRAS  were  passed  throagh 
to  INTERBRAS,  and  since  PETROBRAS* 
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investment  in  INTERBRAS  does  not 
appear  to  have  been  made  on  terms 
inconsistent  with  commercial 
considerations,  we  are  reserving  our 
decision  on  this  matter.  We  will  seek 
more  information  on  government  debt 
and  equity  infusions  into  PETROBRAS 
before  making  our  final  determination. 

Preliminary  Negative  Detenninatioa  of 
Critical  Circumstaoces 

Petitioners  allege  that  imports  of  fuel 
ethanol  from  Bra^  present  "critical 
circumstances."  Under  section  703(e)(1) 
of  the  Act,  critical  circumstances  exist 
when  the  Department  has  a  reasonable 
basis  to  believe  or  suspect  that  (1)  the 
alleged  subsidy  is  inconsistent  with  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI.  XVI,  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade  ("the  Subsidies 
Code"),  and  (2)  there  have  been  massive 
imports  of  the  class  or  kind  of 
merchandise  which  is  the  subject  of  the 
investigation  over  a  relatively  short 
period. 

Based  upon  our  analysis,  the  only 
export  subsidy  bestowed  upon  fuel 
ethanol  in  Brazil  is  de  minimis. 
Accordingly,  we  preliminarily  determine 
that  this  subsidy  is  not  inconsistent  with 
the  Subsidies  Code. 

Additionally,  in  preliminarily 
determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  there  have  been  massive  imports 
over  a  relatively  short  pwiod  of  time,  we 
normally  consider  the  following  factors: 
(1)  Whether  recent  imports  have 
increased  significantly;  (2)  whether 
recent  import  penetration  ratios  have 
increased  significantly;  (3)  whether  the 
pattern  of  recent  imports  may  be 
explained  by  seasonal  factors;  and  (4) 
whether  recent  imports  are  significantly 
above  imports  calculated  over  the  last 
three  years. 

In  this  case,  information  on  the  record 
indicates  that  imports  of  the  subject 
merchandise  have  not  surged  over  a 
relatively  short  period  of  time  within  the 
meaning  of  section  703(e)  of  the  Act. 
Therefore,  for  the  reasons  described 
above,  we  preliminarily  determine  that 
"critical  circumstances"  do  not  exist 
with  respect  to  fuel  ethanol  from  Brazil. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  unliquidated  entries  of  fuel  ethanol 
from  Brazil  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  an  ad  valorem 
cash  deposit  or  bond  for  each  such  entry 


of  this  merchandise  of  0.84  percent  ad 
valorem.  This  suspension  will  remain  in 
effect  until  further  notice, 

Veiificatioo 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  the  data  used  in 
making  our  final  determination.  As 
previously  stated,  we  will  not  accept 
any  statement  in  the  response  for  our  ' 
final  determination  that  cannot  be 
verified. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry  120 
days  after  the  Department  makes  its 
preliminary  affirmative  determination  or 
45  days  after  its  final  affirmative 
determination,  whichever  is  latest. 

Public  Coounent 

In  accordance  with  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  lOKX) 
a.m.  on  December  16. 1985.  at  the  U.S. 
Department  of  Commerce,  room  6802. 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  room  B-099.  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  at  least  10  copies  of  pre- 
hearing briefs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by 
December  9. 1985.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs. 

In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34.  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination,  or. 


if  a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
167lb(f)). 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretory  for  Import 

Administrotion. 

November  4  1985. 

(FR  Doc.  85-26800  Filed  11-8-85;  8:45  amj 
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Export  Trade  Certificate  of  Review 

AQCNCv:  International  Trade 
Administration.  Commerce. 

ACnON:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 

SIMMiAIIY:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Kerex.  Inc.  This 
notice  simunarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT 

James  V.  Lacy.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-377-5131, 
This  is  not  a  toll-free  number. 
suppifMeNTARV  information:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11, 1985). 
The  Office  of  Export  Trading 
'  Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which, 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

Products 

Portable  kerosene  heaters. 

Releated  Services 

Consulting,  international  market 
research,  advertising,  marketing, 
insurance,  product  research  and  design, 
legal  assistance,  transportation,  trade 
documentation  and  freight  forwarding, 
communication  and  processing  of 
foreign  orders  to  and  for  exporters  and 
foreign  purchasers,  warehousing,  foreign 
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exchange,  financing,  and  taking  title  to 
goods. 

Export  Markets 

The  Export  Maricets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  ColumUa.  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  S«unoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

(a)  Kerex  may  agree  with  its  Members 
that 

(1)  Kerex  will  not  represent  in  the 
Export  Markets  any  competitor  of  its 
Members  as  an  Export  Intermediary 
unless  authorized  by  them, 

(2)  No  Member  will  sell,  directly  or 
indirectly  through  any  other 
Intermediary,  into  the  Export  Markets  in 
which  Kerex  represents  the  Member  as 
an  Export  Intermediary  and,  if  such 
sales  do  occur,  the  Member  will  pay  a 
commission  to  Kerex,  or 

(3)  Any  combination  of  (1)  and  (2) 
above. 

(b)  Kerex  may  allocate  opportunities 
to  fill  export  orders  among  the  Members. 
Kerex  may  not  require  any  Member  to 
accept  any  order  for  sale  or  to  export 
any  minimum  quantity  of  Products. 
Kerex  may  not  set  or  suggest  any  target 
level  of  exports  for  any  Member.  Each 
Member  shall  retain  absolute  discretion 
to  determine  the  quantities  and  prices  of 
Products  if  offers  to  export  or  sell 
through  Kerex  for  or  in  the  Export 
Markets. 

(c)  Kerex  may  agree  with  Export 
Intermediaries 

(1)  That  Kerex  will  deal  in  specified 
Export  Markets  only  through  the  Export 
Intermediary, 

(2)  That  Export  Intermediaries  will  not 
represent  Kerex's  competitors  in  the 
Export  Markets  or  buy  from  Kerex's 
competitiors  for  resale  in  the  Export 
Markets,  or 

(3)  Both  (1)  and  (2]  above. 

(d)  Kerex  may  enter  into  exclusive 
and  nonexclusive  agreements  with 
individual  buyers  in  the  Export  Markets 
to  act  as  a  Purchasing  Agent  with 
respect  to  particular  transactions. 

(e)  To  the  extent  not  inconsistent  with 
other  provisions  of  this  certificate, 
Kerex  may,  for  itself  or  while  acting  as 
an  Export  Intermediary  for  Members, 
nonmember  Suppliers  or  buyers, 

(1)  Establish  prices,  quantities,  and 
other  terms  of  purchase  or  sale  at  which 
Products  or  Related  Services  will  be 
acquired  or  sold  by  Kerex  for  or  in  the 
Export  Markets, 


(2)  Allocate  foreign  territories  or 
customers  among  or  between  Kerex's 
Export  Intermediaries,  Members  or 
Members'  Export  Intermediaries,  or 

(3)  Any  combination  of  (1)  and  (2) 
above. 

Kerex  may  engage  in  these  activities 
only  on  the  basis  of  its  own 
determination  or  on  the  basis  of  any  > 
agreement  between  it  and  one  of  its 
Members,  nonmember  Suppliers  or 
Export  Intermediaries,  provided  diat 
Kerex  may  not  make  participation  in 
any  export  sale  conditional  on  any 
Member's  participation  in  any  other  past 
or  future  export  sales. 

Kerex  may  not  enter  or  engage  in  any 
agreement  with  more  than  one  of  its 
Members  on  any  matter  specified  in  this 
paragraph  (e). 

(!)  Kerex  may  prescribe  the  following 
conditions  for  membership  and 
membership  withdrawaL 

(1)  Kerex  may  limit  membership  to 
those  firms  that  pay  a  stock  subscription 
fee  and  are  also  members  of  the 
National  Kerosene  Heater  Association, 
which  only  requires  payment  of  dues  for 
membersUp.- 

(2)  Kerex  may  require  a  withdrawing 
member  to  offer  to  sell  its  common  stock 
in  Kerex  (i)  to  Kerex  at  book  value  for 
thirty  days  after  notice  of  withdrawal 
and  (ii)  after  that  period,  to  any  other 
Member  for  an  additional  thirty  days. 

(g)  Kerex  may  collect  information 
fiom  and  conununicate  information  to 
its  Members  regarding  the  following: 

(1)  Any  Member's  or  nonmember 
Supplier's  past,  current  or  possible 
future  costs  relating  exclusively  to  the 
sale  Of  the  Products  for  the  Export 
Markets  about:  Ocean  freight,  inland 
freight  to  the  dock,  dock  wharfage  and 
handling  charges,  insurance  agent's 
commissions,  export  sales 
documentation  and  service,  export  sales 
financing  and  similar  costs; 

(2)  Any  meirket  share  in  any  Export 
Market  of  Kerex  or  any  nonmember 

Supplier 

(3)  Any  market  strategy  or  activity  in 
the  Export  Markets  of  any  nonmember 
Supplier  of  die  Products  to  the  Export 
Markets; 

(4)  Currency  exchange  rates  and 
tariffs,  tax,  dumping  and  other 
regulations  affecting  sales  to  any  Export 
Market;  and 

(5)  Any  general  economic  or  business 
conditions  within  any  Export  Market. 

(h)  Kerex  may  obtain  the  following 
information  from  each  Member,  but 
neither  Kerex  nor  a  Member  that 
provides  information  may  disclose  that 
information  to  any  other  Member. 

(1)  Past,  present  or  projected  levels  of 
supply  or  demand  solely  in  any  Export 
Market  for  the  Products; 


(2)  The  present  or  projected  amount  of 
Products  that  the  Member  is  willing  to 
commit  for  export  from  the  United 
States  to  any  Export  Maiiiet  and  the 
amount  available  for  any  Exp>ort  Maiicet 
fit)m  areas  outside  the  United  States; 

(3)  Any  data  regarding  inventories  of 
Products  that  are  located  outside  the 
United  States  and  that  are  in  the 
possession  of  export  customers  or  of  the 
Member  or  other  SuppUer  to  any  Export 
Market; 

(4)  Any  past  present  or  possible 
future  price  of  the  Products  for  any 
Export  Market,  including  any  price 
currentiy  being  charged  or  planned  to  be 
charged  by  the  Member  to  any  customer 
for  I^oducts  for  any  Export  Maricet  or 
any  data  reported  in  a  pubhcation  (other 
than  one  authored  by  Kerex  or  the 
Member)  regarding  past  or  present 
prices  of  Products  in  the  United  States 
insofar  as  such  data  relate  to  the  sale  of 
Products  to  specific  Export  Markets 
served  by  Kerex  or  any  Member;  and 

(5)  Identification  of  a  particular 
customer  in  any  Export  Market  and 
information  regarding  any  past,  present 
cr  possible  future  transaction  with  that 
customer  involving  Products. 

Terms  and  Conditions  of  Certificate 

(a)  Except  as  provided  in  paragraph 
(g)  in  the  Export  Trade  Activities  and 
Methods  of  Operation  section,  Kerex 
and  its  Members  shall  not  disclose, 
directiy  or  indirectly,  to  any  other 
Member  or  Supplier  any  information 
about  any  Member's  or  any  Supplier's 
costs,  output  capacity,  inventories, 
prices,  sales,  orders,  terms  of  domestic 
marketing  or  sale,  or  U.S.  business 
plans,  strategies  or  methods  that  is  not 
already  generally  available  to  the  trade 
or  public. 

(b)  Kerex  and  its  Members  will 
comply  with  requests  made  by  the 
Department  of  Commerce  on  behalf  of 
itself  or  the  Department  of  Justice  for 
information  or  documents  relevant  to 
conduct  under  the  certificate.  The 
Department  of  Commerce  will  request 
such  information  or  documents  when 
either  the  Department  of  Justice  or  the 
Department  of  Commerce  believes  it 
requires  the  information  or  documents 
to  determine  that  the  Export  Trade. 
Export  Trade  Activities  or  Methods  of 
Operation  of  the  persons  protected  by 
this  certificate  of  review  continue  to 
comply  with  the  standards  of  section 
303(a)  of  the  Act. 

(c)  Kerex  shall  operate  through  its 
directors,  officers  and  employees.  No 
director,  officer  or  employee  of  a 
Member  of  Kerex  or  of  a  company 
affiliated  with  a  Member  of  Kerex  may 
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serve  as  a  director,  officer  or  onployee 
of  Kerex. 

(d)  This  certificate  is  conditioned 
upon  Kerex  not  wng»g«wg  ia  any  activity 
prohibited  by  any  proviaioa  of  tlie 
"Export  Trade  Activities  and  Metliods 
of  Operatioo"  section  of  this  certificate. 

Definitions 

For  purposes  of  this  certificate,  the 
following  terms  are  H^tfiiy^- 

(a)  "Member"— Aladdin  Energy 
Products.  Inc^  a  subsidiary  of  .Maddin 
Industries.  Ino.  Nasbville.  TN;  AMCA 
International  (Coosumer  Products 
DivisionJ.  Bowli^  Green.  KY;  GLO 
International  Corp..  a  subsidiary  of 
Rival  Mfg.  Co^  Kansas  City.  MO; 
Kupano?&  Associates.  Ina,  a 
subsidiary  of  Drew  National  Corp., 
White  Plains.  NY;  Panasonic  Industrial 
Co..  a  subsidiary  of  Matsushita  Electric 
Industrial  Ca,  Ltd.,  Osaka.  Japan: 
Robeson  Industries  Corporation, 
Mineola,  NY;  Sanyo  Electric  Inc.  little 
Ferry,  NJ;  Teknika  Electronics  Corp.,  a 
subsidiary  of  C.  Itoh  America,  inc.,  New 
York,  NY;  Toyotomi  American.  Inc.  a 
subsidiary  of  Toyotomi  Kogyp  Co.,  Ltd., 
Nagoya,  Japan;  or  Tnrco  Manufacturing 
Company.  DuQuoin,  IL. 

(b)  "Export  Intermediary"  or 
"Intermediary"  means: 

(1)  "Broker" — a  person  that  locates 
buyers  in  the  Export  Markets  for  the 
Supplier  or  that  locates  Suppliers  for 
buyers  in  the  Export  Markets  on  a 
straight  commission  or  cost-plus 
commission  basis  and  that,  in  so  acting, 
offers,  provides  or  engages  in  some  or 
all  Related  Services: 

(2)  "Distributor"— a  person  Aat 
purchases  or  sells  Products  for  its  own 
account,  that  may  establish  the  resale 
price  or  maintain  an  inventory  of  such 
Products  for  prospective,  unidentified 
sales  and  that,  in  so  acting,  offers, 
provides  or  engages  in  some  or  all 
Related  Services;  or 

(3)  "Sales  Representative  or  Agent"— 
a  person  that  identifies  and  locates 
Products  for  sale,  gives  advice  on  or 
chooses  among  prospective  buyers  in 
the  Export  Markets,  advises  on  or 
negotiates  prices,  quantities  and  other 
sale  terms  and  conditions,  sells  such 
Products  for  its  own  account  or  for  the 
account  of  others  and  that,  in  so  acting, 
offers,  provides  or  engages  in  some  or 
all  Related  Services. 

(c)  "Purchasing  Agent"— a  person  that 
identifies  and  lorates  Products  for 
purchase,  gives  advice  on  or  chooses 
among  prospective  Suppliers,  advises  on 
or  negotiates  prices,  quantities  and  other 
purchase  terms  ana  conditions, 
purchases  such  Products  for  its  own 
accotmt  m  for  the  account  of  others  and 


in  so  acting,  offen.  provides  or  engages 
in  some  or  all  Related  Services. 

(d)  "Sapptier" — a  person  that 
prodnoen  or  sells  fttiducts  to  be 
exported  from  the  United  States  or 
Related  Services. 

A  copy  of  each  certificate  will  be  k^t 
in  the  International  Tkade 
AdminiitFBtion's  Freedom  of 
Information  Reconls  Inspection  Facility. 
Room  410Z.  U^  Depertment  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW^  Washington.  D.C.  2023a 

Dated:  November  5, 1965. 
lamas  V.  Lacy. 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc  B5-2683g  Filed  11-8-85;  8:45  am] 
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Export  Pflvltoges;  Plhar 
Semiconductors,  SJL;  Order 

The  Office  of  Export  Enforoement 
International  Trade  Administration. 
United  States  Department  of  Commerce 
(Depertment),  having  determined  to 
initiate  administrative  proceedings 
pmuant  to  section  11(c)  of  the  Export 
Adnnnistration  Act  of  1979.  (SO  U.S.Q 
app.  2401-2420  (1962).  as  amended  by 
the  Export  Administration  Amendments 
Act  of  1965,  Pnb.  L  9&-64,  99  Stat.  120 
Ouly  12. 1965))  (the  Act),  and  Part  388  of 
the  Export  Administration  Regulations 
(currently  codified  at  IS  CFR  Parts  386- 
399  (1965))  (the  Regulations)  against 
Piher  Semiconductores,  S.A.  (Piher) 
Avda  San  fuliaa  s/n.  Apartado,  Correos 
177,  GranoUers  (Barcelona).  Spain,  and 
Piher  International  Corporation  (Piho- 
International),  based  on  allegations:  (1) 
That  Piho-  violated  S  S  367.4.  and  387.5 
and  3S7.6  of  the  Regulations  in  that 
between  January  2. 1980  and  August  26, 
1982.  Piher  reexported  16  shipm«its  of 
U.S.-origin  semiconductor  and 
integrated  circuit  manufacturing 
equipment  fitim  Spain  to  destinatians  in 
the  Union  of  Soviet  Socialist  Republics 
and  in  Cuba,  without  the  reexport 
authorization  required  by  the 
Regulations,  and  in  that  Piher  foiled  to 
notify  the  Department  concerning 
changes  in  material  facts  from  those 
previously  stated  in  export  license 
apphcations  and  (2)  that  Hher 
International  violated  S9  387.3  and  387^ 
of  the  Regulationrin  that  between 
March  5, 1965  and  May  29. 1985.  Piher 
International  exported  tlffee  shipments 
and  attempted  a  fourth  shipment  from 
the  United  States  of  variatrfe  resistors 
and  potentiometers  to  Hong  Kong,  in 
contravention  of  a  Department  Order 
denying  export  {nivileges: 

The  Department  and  Piher.  having 
entered  into  a  Consent  Agreement 


wherdiy  Piher.  on  behdf  of  itself  and  its 
affiliate,  Piher  International,  has  agreed 
to  settle  these  matters:  (IJ  By  Piher's 
payment  to  the  Department  of  a  civil 
penalty,  (2)  by  a  denial  to  Pther  of  all 
export  privileges  for  a  period  of  ten 
years  following  the  date  of  entry  of  this 
Order  (3)  by  PLher's  mdertaking  certain 
corrective  measores  logoidiug  future 
compliance  with  the  Regulations:  (4)  by 
Piher's  submitting  six  reports  to  the 
Director,  Office  of  Export  Enforcement 
and  (5)  by  Piher's  ssaddng  its  premises, 
and  its  files  and  records  concerning 
transactions  involving  U.S.-origin  goods 
and  technical  data,  available  to 
appropriate  officials  of  the  United  States 
government,  including  the  Office  of 
Export  Enforcement  for  periodic 
inspection  upon  reasonable  notice  for  a 
period  of  five  years  following  the  date  of 
entry  of  this  Order,  and 

Tbe  terms  of  the  Consent  Agreement 
having  been  approved  by  me  in 
complete  settlement  of  the  matter; 

It  is  therefore  ordered, 

First. 

A.  Piher  shall  pay  to  the  Department  a 
civil  penalty  consisting  of  the  lesser  of 
$740,000  or  the  amount  by  which 
$1,000,000  exceeds  the  amount  of  any 
criminal  fine  imposed,  and  for  which 
payment  is  not  suspended,  by  the  United 
States  District  Court  for  the  District  of 
Columbia  (the  "Court"]  pursuant  to  the 
plea  agreement  of  August  1085.  entered 
into  between  Piher  and  the  United 
States.  Payment  to  the  Department  of 
any  civil  penalty  imposed  shall  be  made 
in  the  manner  specified  in  the  attached 
instructions,  as  follows: 

(1)  one-tenth  of  the  total  amount  of  the 
civil  penalty  shall  be  paid  within  30 
days  of  the  date  of  entry  of  this  Order: 

(2]  one-tenth  of  the  total  amount  of  the 
civil  penalty  shall  be  paid  one  year  fit)m 
the  date  of  entry  of  this  Order: 

(3)  payment  of  the  remaining  balance 
shall  be  paid  in  four  annual 
installments,  each  equal  to  one-fifth  of 
the  total  amount  of  the  civil  penalty,  on 
the  second,  third,  fourth  and  fifth 
anniversaries  of  the  date  of  entry  of  this 
Order 

B.  If  Piher  fails  to  pay  any  installment 
(or  portion  of  any  installmnit)  of  any 
criminal  fine  imposed  by  the  Court  when 
due.  that  amount  shall  become  payable 
to  the  Department  within  90  ilays.  as  a 
portion  of  the  civil  penalty  agreed  to 
pursuant  to  subpara^vph  2.a.  hereof, 
provided,  however,  that  the  subsequent 
payment  by  Piher  of  the  overdue 
installment  or  portion  thereof  of  the 
criminal  fine  shall  reduce  the  amount  of 
the  civil  penalty  imposed  imder  this 
subparagraph  by  the  amount  of  sudi 
payment  and  provided  that  in  no  event 
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shall  the  civil  penalty  imposed  exceed 
$740000; 

C.  Piher's  failure  to  make  timely 
payment  of  any  civil  penalty  imposed 
pursuant  to  this  Order  shall  constitute  a 
violation  thereof; 

Second,  Mier  is  denied  export 
privileges  as  follows: 

A.  For  a  period  of  ten  years  following 
the  date  of  entry  of  this  Order,  Piher  is 
denied  all  privileges  of  participating, 
directly  or  indirecdy,  in  any  manner  or 
capacity,  in  any  transaction  involving 
the  export  of  U.S.-origin  commodities  or 
technical  data,  from  the  United  States  or 
abroad. 

B.  Without  limiting  the  generality  of 
the  foregoing  paragraph,  participation 
prohibited  in  any  such  transaction, 
either  in  the  United  States  or  abroad, 
shall  include,  but  not  be  limited  to, 
participation:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license  or 
other  export  control  document;  (iv)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  conunodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations,  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

C.  The  last  nine  years  and  three 
months  of  the  ten-year  denial  period  set 
forth  in  subparagraph  A.  above  will  be 
suspended  piu^uant  to  S  388.16(c)  of  the 
Repilations.  nine  months  after  the  date 
of  entry  of  this  Order.  The  suspended 
portion  of  the  denial  period  will  be 
waived  at  the  end  of  the  ten-year  period, 
provided  that  Piher,  its  subsidiaries  and 
affiliates  have  committed  no  further 
violation  of  the  Act,  the  Regulations,  or 
this  Order. 

D.  Except  as  provided  below,  such 
denials  of  export  privileges  shall  extend 
not  only  to  Piher,  but  also  to  any  and  all 
subsidiaries  and  affiliates  of  Piher, 
identified  in  Attachment  I  to  this  Order, 
as  well  as  to  Piher's  agents  and 
employees  acting  in  their  official 
capacities  on  behalf  of  Piher,  and  to  its 
licensees,  assignees,  and  successors. 
Such  denial  or  export  privileges  shall 
not  extend  to  Piher's  affiliate,  Piher 


International,  in  connection  with 
exports  from  the  United  States  to 
customers  unrelated  to  Pihen 

Third,  that  Piher  shall  make  Piher's 
premises,  records  and  files  concerning 
transactions  involving  U.S.-origin 
commodities  and  techiaical  data, 
available  to  appropriate  officials  of  the 
United  States  Government,  including 
special  agents  of  the  Office  of  Export 
&iforcement,  for  periodic  inspection 
during  normal  business  hours,  upon 
reasonable  notice  of  not  less  than  five 
nor  more  than  30  days,  for  a  period  of 
five  years  following  the  date  of  entry  of 
this  Order; 

Fourth,  that  Piher  shall,  to  the  extent  it 
has  not  already  done  so,  take  the 
measures  spedfied  in  paragraph  4.  of 
the  Consent  Agreement  incorporated 
herein  by  reference,  concerning  its 
fiiture  compliance  with  the  Act  and  the 
Regidations.  and  submit,  within  six 
months  of  the  date  of  entry  of  this 
Order,  a  report  to  the  Director.  Office  of 
Export  Enforcement,  stating  the 
corrective  measures  taken  by  Piher 
pursuant  to  t|ie  Consent  Agreement; 

Fifth,  that  Piher  shall  submit  five 
reports  to  the  Director,  Office  of  Export 
Enforcement  describing  the  reexports  of 
U.S.-origin  equipment  Piher  has  made. 
Each  report  shall  cover  successive  12- 
month  periods  following  the  date  of 
entry  of  this  Order.  Piher  shall  submit 
each  of  these  reports  within  two  months 
after  the  close  of  each  12-month  period, 
and 

Sbcth.  that  the  proposed  Charging 
Letters,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  to  the 
public. 

This  Order  is  effective  immediately. 

Entered  this  18th  day  of  October  1985. 
Tbaodora  Wai  Wu, 
Deputy  Assistant  Secretary  for  Export 
Enforcement 

Attachment  I 

Piher  SA.,  Apartado  177,  Granallers 

(Barcelona],  Spain 
Piher  Servicios  Centrales,  S.A.,  Riera 

Canado  s/n.  Barcelona.  Spain 
Piher  Navarra.  S.A..  Tudela.  Spain 
Piher  International  Corporation,  903 

Feehanville  Drive,  Mt  Prospect 

Illinois  60056 
Piher  International  Corporation.  Post 

Office  Box  91969,  Chicago,  Illinois 

60680 
Fielsa  Grupo-Piher,  Apartado  53.  Riera 

Canado  1.  Barcelona,  Spain 
Fielsa.  Albala  12.  Madrid  17,  Spain 
Fielsa,  Albala  11,  Madrid  17.  Spain 
[FR  Doc.  8&-2e876  Filed  11-8-85;  8:45  am] 
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InMatton  Of  Antidumping  and 
CountarvaNIng  Duty;  Administratlva 
Ravtows 

AoeNCV:  International  Trade 

Administration/Import  Admiilistration, 

Commerce. 

action:  Notice  of  iititiation  of 

antidumping  and  countervailing  duty 

administrative  reviews. 

•UMMARV:  The  Department  of 
Conunerce  has  received  timely  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFCCnVE  DATC  November  12, 1985. 

FOR  FUflTHCR  mFOflMATION  CONTACT: 

William  L  Matthews  or  Richard  W. 

Moreland,  Office  of  Compliance, 

International  Trade  Administration,  U.S. 

Department  of  Commerce,  Washington, 

DC  20230;  telephone:  (202)  377-5253/ 

2786. 

8UWLEMENTARY  mFONMATION: 

Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  tiie  Federal  Register  (50  FR 
32556]  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews 
during  the  anniversary  month  of  a 
proceeding.  The  Department  has 
received  timely  requests,  in  accordance 
widi  §S353.53a(a)(l),  (a)(2],  (a)(3)  and 
355.10(a)(1)  of  the  Commerce 
Regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  October  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  {{  353.53a(c)  and 
355.10(c)  of  tiie  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  November 
30,1986. 

Antidumping  Duty  Proceeding— Finns  and 

Periods  To  Be  Reviewed 

Barium  Chloride  from  the  People's  Republic 
of  China — China  National  Chemicals 
Import  St  Export  Corp.  (SINOCHEM),  10/ 
84^4)9/85;  Syrom  S.p.A..  10/84-09/85 

Pressure  Sensitive  Plastic  Tape  bom  Italy — 
Manuli  Autoadesivi  S.p A.,  10/84-09/85 

Steel  Wire  Rope  from  Japan — Izumi  Trading 
Co.  10/84-09/85 

Countervailing  Duty  Proceeding— Periods  To 
Be  Reviewed 

Certain  Iron-Metal  Castings  from  India— 01/ 
84-12/84 
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Tuna  from  th»FliHippiiiM    ei/M-U/M 

These  initiations  and  fbin  notice  are  in 
accordance  with  section  751(a)  of  Ae 
Tariff  Act  of  1830  (19  U.S.C  ie75(a))  and 
§  §  353.53a(c)  and  355.10(c]  of  the 
Commerce  Regulations  (19  CFR 
353.53a(c).  355.10(c)). 

Dated:  Nortmbart.  UBS. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 
[FR  Doc  «5-aiB17  POed  11-6-85: 8.-45  ainj 


Agency 

indiane;  riniiciel  < 
AppHcstion  AnoounceoMnto 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUtMMflv:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  pofonnance  for  the 
first  twelve  (12)  months  is  estimated  at 
$20a000  for  the  profect  performance  of 
April  1. 1966  to  March  31. 1987.  The 
KfflDC  will  operate  in  the  Indianapolis, 
Indiana  Metropolitan  Statistical  Area 
(MSA).  The  first  year  cost  for  the  MBDC 
will  consist  of  $171X000  in  Federal  funds 
and  a  minimum  of  $30XXX)  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in^ind 
contribution  and  fees  for  services).  The 
award  number  will  be  05-10-86009-01. 

The  funding  instrument  for  the  MBDC 
win  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDC  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
infoimatioo  and  assistance  regarding 
minority  business. 


Applicatiana  will  be  jadged  on  the 
experienoe  and  fBapabi&ty  ol  the  Ann 
and  its  staff  in  eddresaing  the  needs  of 
minority  business  individuals  and 
organixatioot:  the  resources  availaUe  to 
the  firm  in  providing  eianageBMnt  and 
technical  aaaiatanoe;  the  fina's  proposed 
approach  to  perfonning  the  work 
requirements  included  in  the 
application;  and  dn  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  diey  are  applying. 

Hw  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  fimdiog  for  the  proiect 
shook}  continue.  Continue  funding  «vill 
be  at  the  diacretion  of  MBDC  based  on 
such  factors  as  a  MBDCs  satisfactory 
performance,  the  availability  of  hinds, 
and  Agency  priorities. 

DATE:  Closing  date:  The  closing  date 
f(M-  applications  is  December  IS,  1965. 

ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency, 
55  East  Monroe  Street  Suite  1440, 
Chicago.  Illinois  00803,  312/355-0182. 

FOR  FURTHER  INFORatATIOM  CONTACT: 

David  Vaga,  Regional  Director.  Chicago 
Regional  Office. 


SUPfUEMBNTARV  INFORMATKNC 

Questions  concerning  the  preceding 
information,  copies  of  application  Idts 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  KGnority  Busineas  Devekqnnent 
(Catalog  of  Federal  Oonestic  Aasistaace)) 
David  Vaga. 

Regional  Director.  Chicago  Regional  Office. 
[FR  Doc.  »-mmi  Filed  11-B-8S:  &45  am] 
BNxma  cooc  stio-2i-a 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Permit  Modification; 
Brent  Stewart  Modification  No.  4  to 
Permit  No.  341 

Notice  is  hereby  ^ven  that,  pursuant 
to  the  provisions  of  S  t  216.33(d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Permit  Na  341  issued  to 
Brent  Stewart,  Hubbs  Marine  Research 
Institute,  1700  South  Shores  Road.  San 
Diego,  California  92109,  on  June  4, 1961 
(46  FR  30679),  as  modified  on  November 
2, 1981  (46  FR  55129),  June  2, 1982  (47  FR 
26883),  and  December  1, 1982  (47  FR 
55261),  is  further  modified  as  follows: 

Section  B-6  is  modified  by  deleting 
"December  31. 1985",  and  substituting 
the  following:  "December  31, 1986". 


Tliis  BKKfificatioa  becoaaee  effective 
on  December  31, 1985. 

The  Pennit  aa  modifiad.  and 
docameatatian  pertainlBg  to  the 
modificetion  is  avidlable  lor  review  In 
the  follo«ving  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  $300 
Whitehaven  Street  NW.,  Waddngton, 
D.C:  and  Re^onal  Director.  Southwest 
Region.  National  Marine  Fisheries 
Service.  300  South  Feny  Street 
Terminel  Island.  CaHfomia  90731. 

Dated:  Norember  4, 18K. 
Richanl  B.  Roe, 

Director,  O^ce  ofFUheriea  Management, 

National  Mirine  Fisheries  Senrice. 

[FR  Doc  8fr-26806  Filed  11-S-Wk  MS  am] 


MarlnsI 

Dr.  Stswsn  D.  Tsldksmp 


ofPsrmM; 


On  October  3. 1985.  notice  was 
published  in  the  Federal  Kegister  (50  FR 
40433)  that  an  aj^cation  had  been  filed 
by  Dr.  Steven  D.  Feldkamp.  Institute  of 
Marine  Scioioes,  University  of 
California,  Santa  Gmz.  California  95064. 

Notice  is  hereby  given  that  on 
November  4. 1085  as  authorized  by  the 
provisions  of  the  Marine  Manunal 
Protection  Act  of  1972  (16  U.S.C  1381- 
1407)  and  the  Fur  Seal  Act  of  1988  (16 
U.S.C.  1151-1187).  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
Nafional  Marine  Fisheries  Service,  3300 
Whitehaven  Street  NW.  Washington. 

ac; 

Regional  Director,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  1668,  Juneau,  Alaska  99802; 

Regional  Director,  Nothwest  Region, 
National  Marine  Fisheries  Service,  7800 
Sand  Point  Way,  NE..  BIN  C15700. 
Seattle,  Washington  98115;  and 

Regional  Director,  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Feny  Street  Terminal  Island. 
California  90731. 

Dated:  Norember  4. 1985. 
Carmen  ).  Bloufin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management  National  Marine 
Fisheries  Sen'ica. 
[FR  Doc.  8S-26865  FUed  ll-«-65:  8:45  am] 

BtUJNG  CODE  4$W.»-M 


NaUonai  Technical  Intonnatlon 
S«rvlc« 

IntarMt  in  Application  of  Charactar 
Racognltlon  to  MacMna-Aaaistad 
Tranaiationa  of  Salactad  Languagaa 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  requests  information  from 
potential  developers  or  suppliers  of 
Optica]  Character  Recogni&Mi 
Equipment  on  the  availability  and 
characteristics  of  equipment  capable  of 
producing  machine  readable  output  from 
printed  Chinese.  Japanese,  Spanish, 
Korean,  Arabic  and  Portuguese  language 
text.  Respondents  are  requested  to 
supply  the  following  t3rpes  of 
information: 

(a)  Availability; 

(b)Cost: 

(c)  Speed: 

(d)  &ror  rates  in  processing  various 
types  of  input; 

(e)  Existing  interfaces: 

(f)  Format  of  input/output; 

(g)  Characteristics  of  document 
handling  equipment 

Frederick  L.  Haynee, 

Associate  Director  for  Marketing  and 

Customer  Services,  U£.  Department  of 

Commerce,  National  Technical  Information 

Service. 

[FR  Doc  85-28783  Filed  11-8-85;  8:45  am] 


COPYRIGHT  ROYALTY  TRIBUNAL 

[Docket  No«  CRT  80-4,  tl-l,  82-1,  and 
•8-1J     j 

Order  Granting  Hnal  Diatribution  of 
1979-1982  Cabia  Royalty  Faea 

On  October  25, 1985.  the  Joint  Sports 
Claimants  and  the  Program  Suppliers 
filed  a  joint  motion  for  tinal  distribution 
of  all  of  the  royalities  remaining  in  the 
1979, 1980. 1981,  and  1982  cable  royalty 
funds.  The  movants  note  that  on  August 
30, 1985,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  affirmed  the  Tribunal  on  every 
appeal  of  the  1979, 1980,  and  1982  final 
determinations.  National  Association  of 
Broadcasters  v.  Copyright  Royalty 
Tribunal.  Nos.  84-1230  et  aL.  (D.C.  Cir. 
August  30. 1985).  The  movants  further 
note  that  the  time  for  petitioning  the 
Supreme  Court  for  a  writ  of  certiorari 
ends  November  29. 1985.  and  that  unless 
such  a  petition  is  filed,  .there  is  no  longer 
any  controversy  concerning  the  1979- 
1982  funds.  The  movants  state  that  they 
have  been  advised  by  all  parties,  except 
the  Devotional  Claimants,  that  they  do 
not  intend  to  seek  Supreme  Court 


review.  The  movants  ask  for  a 
diatribution  on  November  21, 1985,  or  as 
soon  ttiereafler  as  practicable,  believing 
that  the  Devotional  Claimants  would 
certainly  have  decided  by  November  21 
whether  to  appeal.  National  Public 
Radio  filed  in  support  of  Joint  Sports 
and  the  Program  Suppliers'  request 

The  Tribunal  will  grant  the  movants 
request  for  final  distribution  but  not  for 
November  21, 1985.  In  light  of  the 
Tribunal's  responsibility  not  to 
distribute  any  funds  in  controversy,  we 
prefer  to  wait  until  the  time  for  appeal 
has  completely  passed. 

Accordingly,  distribution  of  the 
remainder  of  the  1979-1982  cable  royalty 
funds  is  hereby  ordered  for  December 
13, 1985  in  the  same  percentage  amounts 
identified  in  the  Tribunal's  Order 
pubUshed  at  SO  FR  9112  (March  6, 1985) 
unless  any  timely  petition  is  filed  with 
the  Supreme  Court. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  W.  Ray,  Acting  Chairman. 
Copyright  Royalty  Tribunal,  1111  20th 
Street  NW..  Washington.  DC  20036. 
(202)  653-5175. 

Dated:  Novemba  6. 1985. 
Edward  W.  Ray. 
Acting  Chairman. 
[FR  Doc.  85-28825  Filed  11-8-8S;  8:45  am] 

BILUNQ  CODE  1410-0»-« 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advlaory  Board; 
Meeting 

October  31, 1965. 

The  USAF  Scientific  A-dvisory  Board 
Air  Force  Electronic  Security  Command 
Advisory  Group  will  meet  at  Kelly  AFB. 
San  Antonio.  Texas  on  December  2-3. 
1985. 

The  purpose  of  the  meeting  will  be  to 
discuss  Status  of  Electronic  Combat 
Data  Bases  and  Information  System 
Security. 

The  meeting  concerns  matters  listed 
in  section  552(b)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly,  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patsy  J.  Comer, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-26784  Filed  11-8-85;  8:45  am] 

BILLING  CODE  391(M>t-M 


Department  Of  ttM  Navy 

Chief  of  Naval  Operatlona;  Executive 
Panel  Advlaory  Committee;  Strategic 
Planning  and  the  Technology  Baae 
Taak  Force;  Cloeed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Strategic  Planning  and  the  Technology 
Base  Task  Force  will  meet  December  3- 
4, 1985,  from  9  a.m.  to  5  pjn.  each  day.  at 
4401  Ford  Avenue,  Alexandria,  Virginia. 
All  sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
explore  the  relationship  between  Navy 
strategic  plaiming  process  and  the 
Technology  Base.  The  entire  agenda  for 
the  meeting  will  consist  of  discussions 
of  key  issues  regarding  the  integration  of 
technology  management  with  strategic 
planning  and  requirements  definition 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  Accmxlingly.  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l]  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler,  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee, 
4401  Ford  Avenue,  Room  928. 
Alexandria,  Virginia  22302-0268. 1%one 
(703)  756-1205. 

Dated:  November  6, 1985. 
William  F.  Roos.  Jr.. 

Lieutimnt,  JAGC  US.  Naval  Reserve  Federal 
Register  Liaison  Officer. 
(FR  Doc  85-28835  Filed  11-8-85;  8:45  am] 

MLUNa  COOC  M10-AE-II 


Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement  for 
Modernization  and  Expanaion  of 
Loglatic  Support  Systems  at 
Navwpnata  Earle,  Colts  Neck,  NJ; 
Amended  Notice 

Pursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  Title  40  CFR.  the  Navy  annoimces 
modification  of  its  previous  Notice  of 
Intent  to  prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  for  the  proposed  modernization 


46682 


Federal  Register  /  Vol.  50.  No.  218  /  Tuesday,  November  12.  1965  /  Notices 


and  expansion  of  Logistic  Support 
Systems  at  the  Naval  Weapons  Station. 
Earle,  Colts  Neck.  New  Jersey  which 
was  published  in  the  Federal  Register  on 
May  20, 1985. 

The  U.S.  Army  Corps  of  Engineers  has 
agreed  to  act  as  a  cooperating  agency, 
pursuant  to  40  CFR  1501.6.  The  Corps  of 
Engineers  will  be  reviewing  a  Navy 
permit  application  for  this  project 
pursuant  to  authorizations  found  in 
section  10  of  the  River  and  Harbor  Act 
of  1899.  section  404  of  the  Clean  Water 
Act  and  section  103  of  the  Marine 
Protection,  Research  and  Sanctuary  Act 
of  1972. 

It  is  estimated  that  the  DSEIS  will  be 
available  for  public  review  in  March 
1986.  If  further  information  is  required 
regarding  this  amended  Notice  of  Intent, 
please  contact  Kim  DePaul  at  (215)  897- 
6282. 

Dated:  November  &  1985. 

WilUam  F.  Rook.  |r.. 

Lieutenant.  JAGC.  USNR  Federal  Register 
Liaison  Officer. 

|FR  Doc.  85-28834  FUed  11-8-85;  8:45  am) 

■LIMG  COOC  M10-AE-* 


DEPARTMENT  OF  EDUCATION 

Office  of  Poetsecondary  Education 

Guaranteed  Student  Loan  Prooram 
and  Plua  Program;  Special  aHovvances 

AOeMCY:  Department  of  Education. 
ACTION:  Notice  of  Special  Allowance  for 
Quarter  Ending  September  30, 1985. 


r.  The  Asssistant  Secretary  for 
Postsecondary  Education  announces  a 
special  allowance  to  holders  of  eligible 
loans  made  under  the  Guaranteed 
Student  Loan  Program  (GSLP)  or  the 
PLUS  Program.  This  special  allowance  is 
provided  for  under  section  438  of  the 
Higher  Education  Act  of  1965  (the  Act), 
as  amended  (20  U.S.C.  1087-1).  Except 
for  loans  subject  to  section  438(b)(2)(B) 
of  the  Act  20  U.S.C.  1087-1  (b)(2)PB).  for 
the  quarter  ending  September  30. 1985, 
the  special  allowance  will  be  paid  at  the 
following  rates: 
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The  Assistant  Secretary  determines  the 
special  allowance  rate  in  the  manner 
speciHed  in  the  Act.  for  loans  at  each 
applicable  interest  rate  by  making  the 
following  four  calculations: 

(a)  Step  1. 

Determine  the  average  bond 
equivalent  rate  of  the  91-day  Treasury 
bills  auctioned  during  the  quarter  for 
which  this  notice  applies; 

[h)  Step  2. 

Subtract  from  the  average  the 
applicable  interest  rate  (7, 8, 9, 12,  or  14 
percent)  of  loans  for  which  a  holder  is 
requesting  payment; 

(c)  Step  a 

(1)  Add  3.5  percent  to  the  remainder; 
aiid 

(2)  In  the  case  of  loans  made  before 
October  1, 1981,  round  the  sum  upward 
to  the  nearest  one-eighth  of  one  percent: 

(d)  Step.  4. 

Divide  the  resulting  percent  in  Step  3 
(either  (c)(1)  or  (c)(2),  as  applicable)  by 
four. 

FOn  FURTNEfl  INR)MNATK>N  CONTACT: 

Nancy  Eakin,  Program  Specialist,  or 
Larry  Oxendine,  Chief,  Policy  Section, 
Guaranteed  Student  Loan  Branch, 
Division  of  Policy  and  Program 
Development.  Department  of  Education 
on  (202)  245-2475. 

(Catalog  of  Federal  Domestic  Assistance 
No.  84.032.  Guaranteed  Student  l,oan  Program 
and  PLUS  Program) 

'  Dated:  November  5. 1985. 
C.  Ronald  iCimberiing. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  85-28842  Filed  ll-«-85;  8:45  am] 

MLLMQ  COOC  4080-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Dodcet  Na  QPS6-mW0] 

Petro-Lewts  Corp.  v.  Trunkllne  Gas 
Co.;  Complaint 

November  5. 1985. 

On  October  4. 1985.  Petro-Lewis 
Corporation  (Petro-Lewis)  filed  a 
complaint  pursuant  to  18  CFR 
271.1105(d)(3)  and  Rule  206  of  the 
Federal  Energy  Regulatory 


Commission's  (Commission)  Rules  of 
Practice  and  Procedure.  18  CFR  385.206. 
Petro-Lewis  alleges  that  Trunkline  Gas 
Company  (TrunkJine)  violated  18  CFR 
271.1104  of  the  Commission's 
Regulations  based  on  Trunkline's  failure 
and  refusal  to  reimburse  Petrol-Lewis 
for  retroative  production-related  costs. 
Petro-Lewis  requests  that  the 
Production-Related  Costs  Board  (Board) 
issue  an  order  directing  Trunkline  to  pay 
the  retroactive  amounts. 

Petro-Lewis  states  it  has  sold  and  is 
now  selling  natural  gas  to  Trunkline 
from  East  Cameruii  Block  338  and 
Vermilion  Block  320.  Offshore  Louisiana 
under  gas  purchase  contracts  dated 
November  11, 1976,  and  June  15, 1973, 
pursuant  to  a  small  producer  certificate 
issued  in  Docket  No.  CS72-204.  Sun 
Exploration  and  Production  Company 
(Sun)  is  the  operator  of  the  Offshore 
Blocks  and  distributes  payments  to  the 
working-interest  owners  including  Petro- 
Lewis.  Moreover,  Sun,  as  operator, 
performs  the  production-related  services 
on  behalf  of  Petro-Lewis. 

Petro-Lewis'  complaint  is  based  on  its 
information  and  belief  that: 

1.  The  area  rate  clauses  contained  in 
the  pricing  provisions  of  the  gas 
purchase  contracts  between  Petro-Lewis 
and  Trunkline  clearly  contemplate  and 
provide  for  the  recovery  by  Petro-Lewis 
of  production-related  costs  to  the  extent 
permitted  by  the  Commission's  Order 
No.  94-A. 

2.  Trunkline  was  placed  on  notice  in 
June  1984  that  Petro-Lewis  intended  to 
collect  both  currently  and  retroactively 
reimbursement  for  any  production- 
related  costs  attributable  to  its  sales  of 
gas  to  Trunkline  in  accordance  with 
Section  271.1104  of  the  Regulations 
implementing  Order  No.  94-A. 

3.  Section  271.1104(c)(1)  of  the 
Regulations  defines  production-related 
costs  "borne  by  seller"  as  "costs 
incurred  by  the  seller  in  providing  a 
production-related  service,  or  in  having 
other  persons  provide  a  production- 
related  service  on  behalf  of  the  seller.'.' 
As  the  operator  of  East  Cameron  Block 
338  and  Vermilion  Block  320,  Sun 
performs  the  production-related  service 
on  behalf  of  Petro-Lewis. 

4.  As  operator  of  the  wells  from  which 
gas  is  sold  and  delivered  to  Trunkline. 
Sun  provided  Trunkline  in  June  and 
August  of  1984  with  most,  if  not  all,  of 
the  data  required  by  S  271.1104(f) 
relative  to  the  production-related 
service  performed  by  Sun  on  behalf  of 
Petro-Lewis. 

5.  On  December  18, 1984,  Petro-Lewis 
supplied  Trunkline  through  Sun  with  the 
balance  of  whatever  additional  data  and 
information  was  required  by 


S  271.1104(f)  to  authorize  the  collection 
by  Petro-Lewis  of  production-related 
costs  pursuant  to  Order  No.  94-A. 

6.  Contrary  to  Trunkline's  stated 
reason  for  refusing  payment  of  the 
retroactive  production-related  costs 
claimed  by  Petro-Lewis,  Petro-Lewis  had 
complied  fully  with  the  requirements  of 
§  271.1104(f)  of  the  Regulations  prior  to 
December  31, 1984. 

7.  Trunkline  has  neither  contested  nor 
disputed  any  of  the  data  supporting  the 
production-related  costs  submitted  by 
Petro-Lewis  or  by  Sun  on  its  behalf  in 
compliance  with  §  271.1104(f).  Trunkline 
has.  moreover,  accepted  Btu  refunds 
tendered  by  Sun  on  behalf  of  Petro- 
Lewis  based  on  volumetric  data  not 
questioned  by  Trunkline. 

8.  For  the  foregoing  reasons, 
Trunkline's  failure  and  refusal  to 
reimburse  Petro-Lewis  for  retroactive 
production-related  costs  is  in  clear 
violation  of  S  271.1104  of  the 
Commission's  Regulations  implementing 
Order  No.  94-A. 

Petro-Lewis  requests  (a)  that  a 
proceeding  be  duly  instituted  pursuant 
to  §  271.1105  of  the  Regulations  before 
the  Production-Related  Costs  Board  for 
the  purpose  of  considering  this 
complaint  by  Petro-Lewis  against 
Trunkline,  and  (b)  that  the  Board  issue 
its  order  directing  Trunkline  to  pay  the 
amounts  claimed  by  Petro-Lewis 
attributable  to  retroactive  production- 
related  costs. 

Under  the  Rules  206(b)  and  213(a),  18 
CFR  385.206(b)  and  385.213(a),  Trunkline 
must  file  an  answer  to  Petro-Lewis' 
complaint  with  the  Commission  unless 
otherwise  ordered  by  the  Commission. 
Under  Rule  213(e).  18  CFR  385.213(e). 
any  person  failing  to  answer  a ' 
complaint  may  be  considered  in  default, 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 
Trunkline  shall  Ble  its  answer  with  the 
Commission  on  or  before  December  5, 
1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  protests  or 
motions  should  be  filed  on  or  before 
December  5, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public. 

inspection. 

Late  D.  Cadidl. 

Acting  Secretary. 

(PR  Doc  85-26794  Piled  11-&-85;  a-45  am] 

MLUNO  CODE  tTIT-OI-ll 

[Pro}M:tNa«47»-001] 

St«v«  Gaber;  SuiTMMl«r  of  PrvHminary 


November  4, 1985. 

Take  notice  that  Steve  Gaber, 
Permittee  for  the  Damfino  Creek  Project 
No.  8479,  has  requested  that  his 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  8479 
was  issued  on  March  15, 1985,  and 
would  have  expired  on  October  31, 1986. 
The  project  would  have  been  located  on 
Damifino  and  Quartz  Creeks  in  Whatcom 
County,  Washington. 

The  Permittee  filed  the  requested  on 
October  15, 1985,  and  the  preliminary 
permit  for  Project  No.  6479  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Satiirday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  die  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kannetfa  M.  Plumb, 
Secretary. 
[PR  Doc.  85-28792  Filed  11-8-85:  JS:45  am] 

BILUNO  CODE  e717-«t-M 


[Docket  No.  GPS6-3-000] 

State  of  Oklahoma,  at  al.;  Thompson 
"C"  No.  1  Wall,  f^RC  JD  No.  85-02284; 
Petition  To  Reopen  and  Vacate  Final 
Well  Category  Determination 

Issued:  November  S.  1985. 

Take  notice  that  on  October  11. 1985, 
Cities  Service  Oil  and  Gas  Corporation 
(Cities)  filed  with  the  Conmiission, 
under  §  275.205  of  the  Commission's 
regulations,  a  petition  to  reopen  and 
vacate  a  final  well  category 
determination  made  pursuant  to  the 
Natural  Gas  Policy  Act  of  1978  (NPGA) 
for  the  Thompson  "C"  No.  1  well, 
located  in  Texas  County.  Oklahoma. 
The  Oklahoma  Corporation  Commission 
determined  that  the  Thompson  well 
qualified  as  a  stripper  well  under 
section  108  of  the  NGPA.  Notice  of  the 
determination  was  received  by  the 
Commission  on  October  10, 1984,  and 
became  final  on  November  24, 1964, 45 
days  following  notification,  pursuant  to 


S  275.202(a)  of  the  Commission's 
regulations. 

Cities  states  that  the  well  category 
application  for  the  well  was  baseid  on 
the  production  period  from  January 
through  March  1984.  In  April  1984, 
production  increased  significantiy 
resulting  in  disqualification  of  the  well 
as  a  stripper  well,  effective  May  31. 
1984.  Cities  states  that  its  purchaser. 
Northern  Natural  Gas  Company 
(Northern),  paid  the  section  108  price 
during  the  period  from  June  through 
September  1984.  Qties  further  states 
that  on  August  20, 1985.  it  refunded  all 
overcharges  to  Northern  in  the  amount 
of  $26,349.03  principal  and  $2,988.33 
interest 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  not  later  tiian  30 
days  following  publication  of  this  notice 
in  the  Federal  Register.  All  protests  will 
be  considered  by  the  Commission  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214.  Copies  of  the  petition  filed  in 
this  proceeding  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
LmtD.CaaheU. 
Acting  Secretary. 

[PR  Doc.  85-28795  Piled  11-8-85:  8:45  am] 
■NJJNe  CODE  t7n-4n-M 


[Protect  No.  8644-003] 

Pacific  Hydropower  Co;  Surrender  of 
Preliminary  Permit 

November  4, 1985. 

Take  notice  that  Pacific  Hydropower 
Company,  Permittee  for  the  Sunset  Falls 
Project  No.  8644,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  8644 
was  issued  on  March  20, 1985,  and 
would  have  expired  on  April  30, 1968. 
The  project  would  have  been  located  on 
the  South  Fork  of  the  Skykomish  River 
in  Snohomish  County,  Washington. 

The  Permittee  filed  the  request  on 
September  13^1985,  and  the  preliminary 
permit  for  Project  No.  8844  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385J2007,  in  which 
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for  under  ia  CFR  Part  C  nay  be  fiied  on 

the  next  basiaeas  day. 

Kennettr.Wawfc. 

Secretary. 

(FR  Doc.  K-28793  Piled  11-S-8S;  8}«  am] 

aajjNG  cooe  irir-ovai 


[Dockall 
Oil] 


Mountain  Fual  RasaurcM^  Inc.; 
Informal  ConfarMics 

November  5, 1985. 

Pursuant  to  the  Coimnission's  order 
issued  October  29, 1985,  in  the  abore- 
captioned  dodcet,  an  informal 
conference  will  be  convened  on 
Wednesday,  November  20, 1985  at  IBflO 
a.m.  in  a  room  to  be  designated  at  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  D.C.  20428. 

AD  interested  persons  and  Staff  wfll 
be  permitted  to  attend.  Attendance, 
howevei,  will  not  serve  to  mrice  a 
person  a  party. 
Lois  D.  CaaheQ, 
Acting  Secretary. 
[FR  Doc  85-28S51  Filed  11-8-85:  8:45  am] 

BILLMG  COOC  •717-at-ll 

[Dodrat  No.  OPB5-C70-0001 

Quality  Dinette,  Imx;  AppliciMion  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power'Pnxiuctlon 
FadHty;  Erratum  Notice 

Novcfitoci  o,  1965. 

On  September  19. 1985,  the  Federal 
Energy  Regulatory  Conunission 
puhliahpd  a  Notice  in  the  Fedenl 
Reg^ter  (Page  38027]  for  rortiRcfltion  as 
a  qualifying  cogeneration  facility  for 
Quality  Dinette,  Inc.  The  Notice 
iooKTecdy  identified  the  fadiity  as  a 
coflieneration  facility.  The  Notice  siiould 
be  comcted  to  ideatify  the  facility  as  « 
small  power  productioa  facility. 
lO. 


Acting  Secretary. 

(FR  Doc.  85-28844  Filed  lt-8-85:  8.45  am] 

•LUNB  OOOE  C/IT-OI-tl 

(Docket  Ho.  TA-SS-1-7-000] 

Souttiem  Natunl  Gas  Co.;  Informal 
Tectinlcal  Conference 

Noveiober  5. 1S8S. 

PursBant  to  dte  Comraissioo's  order 
issued  SeptcM^er  30, 19fB,  in  the  abo^re- 


oaptioned  docket,  an  iaSaiaai  tednical 
conference  will  be  convened  on 
Tuesday,  November  28, 1985  ail  2D0  pja. 
in  a  room  to  be  designated  At  the 
Federal  Baeigy  BegHlatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20428. 

All  interested  persons  and  Staff  will 
be  permitted  to  attend. 
LoiaaCaahdk 
Acting  Secretary. 
(FR  Doc  85-28852  Filed  11-8-85;' 8:45  am] 

BNJJNG  COOC  SrU-OI-M 


[Docket  Ne.€LK-1»-101J 

Snohomiah  nver  Basin,  WA;  Errata 
Notice 

Novenner  S,  IMS. 

TTie  date  for  the  Technical  Seision 
reported  in  the  October  18  "Notice  of 
Intent  to  Prepare  EHviioumental  knpact 
Statement  and  Conduct  a  Scoping 
Meeting"  {50  FR  42996,  October  23, 198SJ 
in  this  dodcet  shouM  be  change  from 
November  lB-22  to  Deceaber  3-6, 1985. 
LoiBD.t:8iheO. 
Acting  Secretary. 
[FR  Doc  85^26845  Filed  11-8-85:  8:45  am] 


[Docket  Na  Rne-ll-OOO] 

K  N  Energy,  Inc^  Proposed  CiMnges  in 
FERC  Gas  Tariff 

November  4, 1985. 

Take  notice  that  K  N  Enei^gy,  Inc.,  on 
October  31, 1985  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Vahnae  Na  1.  The 
proposed  change  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $1,097,262  based  on  the 
twefve-OMMith  period  endii^  June  30. 
1985,  as  adioated  for  known  and 
measurable  changes. 

K  N  Energy,  Inc.  states  that  the 
jorisdictional  rates  filed  herewith  are 
designated  to  enable  K  N  &iergy,  faic  to 
recover  increases  in  its  {urisdi^on  cost 
of  service  resisting  from: 

(1]  Additional  facilities  required  to 
connect  new  •oo'oes  of  supply  and  to 
maintain  deliverability  from  existiog 
sources  of  euppljn 

(2)  Increased  operatii^  costs  inchiding 
higher  costs  of  labor,  materials,  and 
supfrfies; 

(3)  increased  revenaes  needed  to 
provide  a  rate  of  retem  of  12.92%  on  its 
uttfity  investment,  and 

(4]  Increased  income  and  otfier  taxes. 

Copies  of  the  filing  woe  served  upon 
the  Company's  ^sdictional  customers 
and  interested  public  (mdses. 


Any  iMtsoB  deairiag  to  be  beaid  or  to 
protest  said  fifing  afasnld  9e  s  notion  to 
intervene  er  a  prsiast  sfith  the  Federal 
Energy  SL9g»\ataiy  CewnsiHeion.  <25 
North  GafHtol  SUnet.  NEU  WashingtoB. 
DC  20426,  in  socordaMe  with  Rales  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Rtocediue  (18  CFR  385.211. 
385.214).  All  sudi  motions  or  protests 
should  be  filed  on  or  before  November 
12.  Ifi85.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedii)g.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  tiiis  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  85-26846  Filed  ll-fr-8S:  8:45  am] 

BILUNQ  COOC  CTir-OI-U 


f  Docket  Na  TA88-1-S4-000.  tX)1] 


Loulsl 


TranattCo; 
In  FERC  Ow  Tariff 


November  4, 1985. 

Take  notice  that  on  October  28, 1985. 
Louisicma-Nevada  Transit  Company 
(Louisiana-Neveda)  tendered  for  filing 
the  following  tariff  sheet  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1: 

Tenth  Reriaed  Sheet  No.  4  Sapenediag 
Ninth  Revised  Sheet  No.  4 

The  proposed  changes  reflect  a 
purchased  gas  cost  adjustment  under 
Louisiana-Nevada's  Rate  Schedules  G-1 
and  X-2.  The  changes  provide  for  a  total 
adjustment  of  15.81  cents  per  Mcf. 
including  a  deferred  gas  cost  ad^stment 
of  658  cents  per  Mcf.  to  amortize  a 
deferred  balance,  and  a  cumulative  cost 
of  gas  adjustment  of  8.83  cents  per  Mcf. 
An  effective  date  of  December  1, 1985  is 
requested. 

Louisiana-Nevada  states  tfiat  copies 
of  this  filing  were  served  on  its 
jurisdictional  customers  and  Hbs 
Ailcansae  and  Louisiaaa  Public  Service 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Bhng  should  file  a  motion  to 
intervene  or  a  protest  wiA  the  Federal 
Energy  Regelatory  Commission,  8% 
North  Cairitol  Street,  NE.,  Wasihington, 
DC  20426,  in  accordance  with  Roles  21^ 
and  214  of  the  Commieeion's  Rules  of 
Practice  and  Procedure  (18  CFK  395.211. 
385.2141.  All  each  nrartiens  or  protests 
should  be  filed  on  er  before  November 
12, 198S.  Protests  wfll  be  considered  by 
the  ComflHSMon  in  determining  the 
appropriate  action  to  be  taken,  bet  will 
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not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are'  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lab  O.  CmImII. 
Acting  Secretary. 

[FR  Doc.  85-26847  Filed  11-8-65: 8:45  am] 
BiuJN«  COM  srir-ei-ii 

[Docktt  No.  RPM-7-000] 

Mountain  Fuel  Rmoutcm,  Inc., 
Proposed  CtiangM  in  FERC  Qm  Tariff 

November  4, 1985. 

Take  notice  that  on  October  31. 1985, 
Mountain  Fuel  Resources,  Inc.  (MFR), 
tendered  for  filing  and  acceptance 
proposed  changes  in  the  following  tariff 
sheets  in  its  FERC  Gas  Tariff  and  has 
requested  that  they  become  effective 
December  1, 1985: 
Second  Revised  Sheet  No.  12,  First 

Revised  Vol.  No.  1; 
Third  Revised  Sheet  No.  8,  Original  Vol. 

No.  3; 
Second  Revised  Sheet  No.  9,  Original 

VoL  No.  3: 
Second  Revised  Sheet  No.  10.  Original 

Vol.  No.  3. 

MFR  states  that  the  proposed  tariff 
changes  would  increase  its  annual 
revenues  from  jurisdictional  sales-for- 
resale  and  transportation  services  by 
approximately  ^.9  million  based  on 
the  12-month  base  period  ending  June 
30, 1985,  and  adjusted  for  known  and 
measurable  changes  for  the  test  period 
ending  March  31, 1986. 

MFR  further  states  that  the  principal 
reasons  for  the  increased  rates  are 
increases  in  operating  and  maintenance 
expenses,  rate  base  and  related  costs 
and  an  increase  in  the  overall  return  on 
rate  base. 

MFR  also  requests  any  necessary 
waivers  of  the  Commission's 
Regulations  in  order  that  the  filing  be 
accepted  and  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  interested 
state  public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  portests 
should  be  filed  on  or  before  November 
12. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  in 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

LoUD.CubeU. 

Acting  Secretary.  * 

[FR  Doc.  85-26848  Filed  11-8-65:  8:45  am] 

MLUNQ  CODE  STir-Ot-M 

[Dock«t  No.  RP81-130-029  and  RP83-2S- 
016] 

TranswMtam  PipoUna  Co.;  Propotad 
Changas  in  FERC  Gaa  Tariff 

November  4, 1985. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
October  25, 1985  tendered  for  filing  as 
f>art  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

Third  Revised  Sheet  No.  38 

The  above  mentioned  tariff  sheet  is 
being  filed  pursuant  to  Article  VI  of 
Transwestem's  Stipulation  and 
Agreement  dated  May  9, 198$  in  Docket 
Nos.  RP81-130-000.  et  al.  and  RP83-25  at 
al.  which  was  approved,  subject  to 
certain  modifications  on  July  1, 1985. 
Third  Revised  Sheet  No.  38  sets  forth 
Transwestem's  transportation  rate  to  be 
charged  for  service  under  Rate  Schedule 
TS-l  effective  November  1. 1985.  of 
$.286l/dth. 

On  August  27, 1985,  Transwestem 
filed  with  the  Conunission  Substitute 
Second  Revised  Sheet  No.  38  which 
reflected  a  discounted  transportation 
rate  under  Rate  Schedule  TS-l  of 
$.1882/dth  to  be  effective  September  1, 
1985.  "rhe  instant  filing  is  being  made  in 
order  to  supersede  the  discount  rate 
which  became  effective  September  1. 
1985  and  to  reinstate  effective 
November  1, 1985  the  fully  stated  rate 
for  Rate  Schedule  TS-l  provided  for  in 
Transwestem's  tariff. 

Copies  of  this  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  12. 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  0.  Cashell. 

Acting  Secretary. 

[FR  Doc.  85-26849  Filed  11-8-65;  8:45  am] 

MUWQ  COM  (Tir-OI-H 


[Docket  No.  RP86-10-000] 

WHIIaton  Basin  intarstata  Pipalina  Co.; 
Propoaad  Changes  in  FERC  Qas 
Tariffa 

Noveml>er  5. 1985. 

Take  notice  that  on  October  31. 1985, 
Williston  Basin  Interstate  Pipeline 
Company,  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  filed  proposed 
changes  in  rates  applicable  to  its 
jurisdictional  gas  sales  and 
transportation  customers.  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  services  by 
$15,448,080  based  on  the  12-month 
period  ending  June  30, 1985,  as  adjusted. 

More  specifically,  Williston  Basin 
filed  a  First  Revised  Volume  No.  1, 
Original  Volume  No.  1-A,  and  revisions 
to  Original  Volume  No.  2,  Third  Revised 
Sheet  No.  10,  Original  Sheet  No.  lOA, 
Third  Revised  Sheet  No.  11,  Original 
Sheet  No.  IIA,  and  cancellation  of 
Original  Sheet  Nos.  20  through  30.  The 
proposed  effective  date  is  December  2, 
1985. 

Williston  Basin  states  that  it  is  faced 
with  declining  sales  due  to  conservation 
and  competition  with  altemative  fuels  or 
altemative  suppliers  of  natural  gas. 
Williston  Basin  claims  it  has  taken 
significant  steps  to  maintain  its  sales 
levels  including  the  renegotiation  of  its 
gas  purchase  contracts  which  have 
resulted  in  substantial  decreases  in  its 
sales  rates.  Williston  Basin  has  also 
initiated  transportation  programs  to 
increase  the  utilization  of  its  pipeline 
system  and  to  meet  the  needs  of  its 
customers. 

Williston  Basin  asserts  that  in  spite  of 
these  efforts,  the  volumes  sold  have 
declined.  Williston  Basin  further  states 
that  its  transportation  activities  are 
expected  to  continue  at  substantially  the 
same  levels  as  currenUy  being  proposed, 
in  terms  of  the  volume  handled  and  the 
number  of  transactions. 

The  filing  indicates  Williston  Basin 
has  experienced  increases  in  most  areas 
of  its  cost  of  service  as  well  as  the 
decreases  in  the  level  of  sales  discussed 
above. 

The  filing  indicates  that  the  rate 
schedules  and  other  material  to  be 
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contawed  ia  die  FERC  Ga  Tari£  Flnt 
Revised  Vohime  No.  1  and  Or^inai 
Votttme  No,  1-A.  as  propoaed.  will  place 

Williston  Basin  in  a  competitive  poaitaeB 
in  the  market  place  in  order  to  oieet  the 
needs  of  its  customers.  The  proposed 
tariff,  it  is  said,  would  provide  greater 
flexibility  in  rates  and  services  than  is 
now  available.  Consequently,  Williston 
Basin  states  it  was  virtually  required  to 
file  for  changes  to  its  jiuisdictiooal 
rates. 

The  fbUowiog^re  tlie  naaior  aspads  of 
the  propoaed  saies  rates  is  First  Revised 
Volume  No.  1: 

G-1.  General  Service.  This  rate 
schedule  will  apply  to  distributor 
customers  desiring  tail  or  partial 
requirements  firm  sales  service.  Based 
on  carraat  custoBwrs.  this  rale  will  be 
available  to  Montaaa-Oakota  Utilities 
Co.,  a  Division  of  MDU  Besouioes 
Group,  Inc.  {Montana-Dakota )  {one 
service  agreement  £or  each  of  the  stales 
of  Montana,  North  Dakota.  South 
Dakota  and  WyomiqgJ  Wyoming  n^iy 
Co.,  Byron  Natural  Gas  Vtikly  (fiyim). 
Frannie-Deavef  Utilities  {Franaiej,  i*n^ 
Northern  Utilities  Dtvisioa  (Northenaj. 
However.  Byron,  Franaie  aad  Northern 
would  also  have  the  option  of  servioe 
under  Rate  Schedule  SGS-1.  Hie  rate 
will  feature  a  four-part  structure 
consisting  of: 

(1)  A  monthly  demand  quantity 
(MDQJ  cfaai^  specified  in  dollars  and 
cents  per  Mcf  baaed  on  a  maxisMim 
daily  quantity  as  establidied  by  service 
agreements; 

(2)  A  monthly  annual  entitlement 
quantity  (AEQJ  specified  in  cents  per 
Mcf  of  AEQ  and  appHed  each  month  to 
theAEQ; 

(3)  The  commodity  non-gas  chai;ge 
specified  in  cents  per  dekatherm  of  gas 
purchased; 

{4)  Commodity  gas  charge  specified  in 
dollars  and  cents  per  dekatherm  of  gas 
purchased; 

To  implement  and  bill  the  rate,  the 
customer  must  oontract  for  his  desired 
level  of  reserved  firm  daily  and  annual 
capacity'  (MDQ)  and  AEQ).  A  minimnra 
bill  equivalent  to  the  two  denrand 
chai^ge  components  is  proposed. 

SGS-1.  Smali  General  Service.  This 
rate  schednle  will  apply  to  small 
distributor  oistoniers  desiring  full  or 
partial  requirements  firm  sales  service. 
The  rate  would  be  offered  as  an  option 
to  any  customer  wlw  would  otherwise 
take  the  revised  G-1  service  proposed  in 
the  instant  filing,  and  whose  idaxiaaam 
Daily  Quantity  (MDQ)  does  not  exceed 
1.000  Mcf.  The  rate  Mrilll  consist  of  a 
two-part  stmctere  consisting  of: 

(1)  A  commodity  non-gas  charge 
specified  in  doUais  and  cents  per 
dekatherm  of  ^s  purchased. 


(2)  A  conntidity-gas  cbai^  specified 
in  doilaia  and  cente  per  dekadienn  of 
gaspnidnsed. 

£-t  EatergBBcy  Sernce.  This  rate 
schedule  will  apply  to  any  caatoaer 
who  desires  service  on  an  inaimiiiB  j 
basis.  The  rate  will  feature  a  atra«ghiLnc 
rate  and  will  be  set  at  Iha  unit  aven^ 
charge  under  the  SGS-1  rate  schedule 
plus  110  per  dekatherm.  Service  under 
this  rate  schedule  wiH  be  firm,  but 
sufaaervient  to  te  finn  reqairaBBniB  of 
regular  customers.  Williston  Basin  w31 
have  sole  discretion  to  determine 
whether  it  ha*  suffiaeiit  gas  snpply  and 
pipeline  capacity  to  render  the  senrice. 

I-l,  Intenvptible  Service.  This  rate 
schedule  is  available  to  any  distributor 
customer  taldi^  service  under  the  G-1 
or  SCS-1  rate  schedules  and  will  apply 
to  intemiptible  volumes  of  gas  resold  ta 
contract  industrial  customers  (as  at 
present)  and  national  defense 
installations  having  a  maximum  daily 
intemiptible  load  of  at  least  1.980  Mcf. 
The  rate  features  a  two-part  volumetric 
structure  (commodity  gas  and  non-gas] 
and  is  equivalent  in  level  to  the 
commodity  gas  and  commodity  non-gas 
components  of  the  G-1  rate. 

With  regard  to  Ori^al  Volume  No.  1- 
A,  the  following  are  tfie  malor  aspects  of 
the  proposed  transportation  rate 
schedules: 

SDT-t  Sales  Displacement 
Transportation — Firm.  "Iliis  rate 
schedule  wflll  apply  to  any  party  who 
desires  a  firm  transportation  service  in 
order  to  serve  an  end-nser  or  cfistributor 
who  was  a  sales  customer  of  Williston 
Basin  since  September  22, 1880  (the  date 
that  Williston  Basin's  predecessor.  MDU 
Resources  Group,  Inc.  lifted  its  gas 
supply  curtailment),  or  for  gas 
requirements  that  would  otherwise  be 
purchased,  directly  or  imhreoHy.  from 
Williston  Basin.  The  rate  wil!  require  the 
specification  of  an  *fl>Q  and  AEQ  and 
will  proride  that  a  concomitant  release 
(volume  redaction)  of  sales  AEQ  may  be 
required  so  that  WiHiston  Basin  is  not 
obligated  to  provide  more  senrice  than 
was  ortgJnaHy  mchided  only  m  the  sales 
service.  The  SDT-1  rate  wil!  feature  a 
three-part  structure  consisting  of  the 
following  components  specified  at  a 
level  equivalent  with  G-1  sales: 

(1)  A  oMmthly  MDQ  charge  specified 
in  dollars  and  cents  per  Mcf  of  MDQ; 

(2)  A  mondily  ^SQ  demand  diarge 
specifiod  in  cents  per  Mcf  of  AEQ  and 
applied  each  month  of  the  ABQ; 

(3)  The  coDunodity  non-gas  diarge 
specified  m  cents  per  dekatherm  of  gas 
transported. 

In  addition,  the  ahif^wr  must  arrange 
for  a  waiver  of  Wilhaton  Basin's 
potential  take-or-pay  hability  associated 
with  the  <h^]iaced  saies  vokiflaes.  A 


mhMnan  bill  acftdvaleRt  to  the  two 
demand  charge  oonponento  is  proposed. 
All  transportation  serwice  wrifl  be 
provided  on  a  ttwraiaHy  balanoed  basis 
and  aH  faalbalanoes  wiM  be  elinrinated 
every  12  months. 

SDT-2.  Sales  Displacement 
Transportation — IntenvptMe.  Has  sate 
schednle  vriM  appty  to  any  pni4|r  who 
desires  intemiptible  tranapsflaliiiii 
service  in  order  to  serve  an  end-user  or 
distributor  who  was  a  sales  customer  of 
Williston  Basin,  since  Peptenibei  22, 
1980,  purchasii^gas  forintem^ble 
purposes  or  for  gas  requirements  Ihat 
would  otherwise  be  purchased,  directly 
or  indirectly,  from  Williston  fiaaiA.  The 
SDT-2  rate  wiUbeaatraighttine  nle 
equivnlent  to  the  ooounddity  non-gas 
compooent  of  the  I-l  rato.  The  thermal 
baluwlng  and  take-or-pay  waiver 
proviaioBS  of  the  SDT-1  rate  alae  wifl 
apply. 

TF-l.  New  Transportation— Firm. 
This  rate  schedule  will  app^  to  any 
party  who  desires  a  finn  traaBportatian 
service  in  order  toserveaaycMstomer 
who  has  not  been  a  direct  or  indvect 
sales  ouatomar  of  WHlistnn  Beahi  stnoe 
September  22, 1980  or  for  gas 
re(}iiifenents  that  would  not  otherwise 
be  purchased,  directly  or  indhaoity.  from 
Wilfifltan  Basin.  The  rato  will  nqsiie  the 
specificatian  of  anhfflQ  and  AEQ.  The 
rate  will  (eatare  the  aaaae  basK:  three- 
part  8tiiu:tiire  as  the  SDT-l  rate, 
however,  al  a  lower  level  siooe  no 
production  or  pradacts  eKtractno  costo 
will  be  inchnled.  A  awumnm  hill 
equivaleat  to  the  two  dennnd  chaise 
components  is  propoaed  ior  this  service. 

Ti-1.  New  Tnamporiatioo — 
InterrupHMe.  This  mte  schednle  Is  the 
intemiptihle  coaateipart  of  the  T7-1 
rate  and  will  apply  to  any  ouatomer  who 
desires  an  interruptible  transpartation 
service  in  order  to  serve  any  party  who 
has  not  been  a  direct  or  indirect  sales 
customer  of  Williston  Basm  since 
Sei^eiBber  22, 1980  or  for  gas 
requirements  that  woidd  not  otherwise 
be  purchased,  directly  or  tndirecdy,  from 
Williston  Basin.  This  rate  will  feature  a 
single-part  votoraetric  stracture  and  wiQ 
be  established  at  a  rate  level  that  gives 
due  coosideratian  to  the  marketability 
of  the  service,  but  at  a  level  no  higher 
than  the  commodity  non-gas  oompoiient 
of  the  TF-l  rate,  exdosive  of  storage 
costs.  As  to  imbalances,  the  TI-1  rate 
will  be  dmmaMy  balanced,  but  wffl 
require  the  ehnhiatton  <A  all  imbalanoes 
every  60  days  so  as  to  avoid  die  iafiplicit 
use  of  storage,  if  a  storage  servioe  is 
desired,  WUhatan  Basin  will  provide  it 
pursuant  to  Ito  S-4  Rate  Schedule. 

S-2fT-3,  Storage  and  Transportathn 
of  Dedicated  Gas.  The  oarrent  S-2/T-S 


/  «ai  16.  No.  Jf  /  TuMday.  Nareaher  IE.  MJB  /  MBtoes 


pcoB""  ii  ipraHMd  te  liC'GBiitiiBiad  iSt 
its  ounBdt  nt^icf  ntB. 'wMi  «M  AaoM 

currentty  aic. 

S-S,StimigBmiditicalBnta] 
lianspurtatimL  fliu  Tste  wifaiipie 
applie*  to  Ifae  pnmeian  olaa 
intemtptiliie  fltm^B  and  imiiliiiiHiil 
tnoMpoitrtiii  ■M.miae.  Tbexote^oaniicts 
of  five  componBiitK 

(l)TFaiHpartatMBlo  storage  vdlliie 
billeid  at  one-half  of  the  H-I  rate  .per 
dkt; 

(2)  An  Dqecttm  chaotge  is  Bpecified  ia 
ceate  peyJdcf  jpfBctad; 

(3)  A  moatbly  cqiaBtty«bai8eit 
unified  in  cents  inr  li^'lieldin 


cocts^ne  being .«lteQ8ted  to  Ac  service 


(4)  A  withdrsMral  diaige  is  ^Kcified 
in  cants  per  Mcf  withdrawn; 

(5)  Transportatioo  away  iram  storage 
wiU  be  Wied  at  one-faalf  the  Tl-1  rate 
per  dkt 

T-^  Tnmtportatian  of  NdtdBdioatad 
Caa.  lliis  curentlsr  eOraztive  T^&sle 
Scfaednle  isjaoposed  to  be  tiattiiHied, 
OD  s  "grandfartfaeied"  basis,  but  with 
minorniadlfications.  The  rate  applies 
only  to  CBStnmen  exaecntiag  a  T— 4 
Sendee  Agreement  prior  to -tiie  initial 
effective  date  of  Qctgioal  Volome  No.  1- 
A  of  Williston  Basin's  FERC  Gas  Tanff 
and  will  be  available  only  throogb  the 
initial  term  of  those  contracts.  The  rate 
schedule  features  two  classes  of  service 
(unrelated  entirely  to  the  current  two 
classes).  Service  Class  I  features  a 
straightline  volumetiic  rate  equivalent  to 
the  TI-1  rate  and  applies  to  non-sales 
displacement  transportation  as  defined 
in  Rate  Schedule  TI-1.  Servioe  CkssJD 
features  a  straightline  volumetric  rate, 
but  equivalent  to  the  ^)T-2.  Service 
Class  n  api^ies  to  sales  displacement 
transportation  as  defined  in  Jiate 
Scfaednle  SDT-2.  Hie  conent  tovo  zone 
rate  character  of  Ihe  T-4  rate  is  to  be 
eliminated,  but  all  other  provisions  of 
the  rate  will  remain. 

With  respect  to  Original  Volume  No. 
2,  the  following  changes  are  proposed: 

Rate  Schedules  X-3  and  X-€.  Rate 
Schedules  X-3  and  X-6  for 
tranaportafionfor  K  N  and  MIGC, 
respectively,  are  to  be  retained. 
Howrever,  three-part  transpcnlation  rates 
are  proposed  to  be  eetabl^ed 
consisting  of  Maximum  Daily  Quantity 
(MDQ)  demand  charge,  Annual 
Entitlement  Quantity  (AEQ)  demand 
charge  and  commodity  non-gas  charge. 
The  rate  levels  reflect  the  unit  costs  of 
gathering,  storage  and  transnusaion 
induded  in  Rate  Schedule  TF-1  net  of 
the  separate  Vida  compressor  charge. 
Revanne  crediting  is  proposed  for  Rate 
Scfaednle  X-O.  itovenue  crediting  is  not 
prttposed  for  Rate  Schedule  X-3  because 


RaieachadahX^.  Fort^leSchedide 
X-»-^43iG.  tliB  asks  sale  «dttwMt  storage 
will  consist  of  three  parts;  an  liffiQ 
demand'ChaiBe,  «n  AEQ<dBniBBd  idiarge 
and  a  cginnnDdMyaihgas'cfaaige,  plus 
the  rnaf  nf  pmnhasnd  gnn  The  statafe 
capacity  dta^Buftbe  S-3  rate  will  be 
applied  to  CKSk  gas  dnady  brid  m 
storage  ibeoanae  .ue  igas  ^hss  been  in 
stongfi^xj/xwA^iix  1-year  staxiBnan 
coitempktod  by  the  ocigiBal  agreement. 
Revenue  cmditing  is  prtyosed  since  no 
test  period  vrinraes  areindaded. 

Bate  Schedule  Jt^.  Traaaportetion  of 
the  frontier  invoitary  MdU  continue  at 
its  current  levri  and  reflect  only  die 
incremental  cost  of  moving  Ihe  gas  off- 
systom. 

Rate  Schedule  X-10.  No  change  is 
prtgnsed  for  Rate  Schedule  X-ia 
tran4>octation  for  Wyoming  Gas  Ca 
Revenues  irom  this  service  are  credited 
to  the  xwst  of  aetvioe. 

Rate  Schedule  X-11.  No  change  is 
proposed  for  Gas  Storage  and  Clerical 
Services  for  Frontier  Gas  Storage 
Company. 

Rate  Schedule  X-1.  Rate  Schedule  X- 
1,  standby  sales  service  to  Northern 
UtiMes  at  Riverton,  Wjroming,  wffl  be 
cancelled  as  it  is  currently luimed  and 
unnecessary. 

Williston  Basin  states  that  it  is 
currently  providing  both  firm  and 
intewnptiMe  iiai>a|iiiBtationaer»iueto 
shippers  under  specific  section  7{q) 
certificate  authorization  with 
corresfKinding  transportation 
agn«nents  Wed  in  its  VERC  Gas  Tariff, 
Original  VdaraeNo.  2,  as  Tate 
schedules.  It  is  fiffOier  stated  Ihat 
WilHston  Vasin  has,  in  tbe|iest, 
provided  interropfible  transportation 
service  to  customers  under  Part  157  and 
Part  ZM  of  the  Commission's 
Regulations  for  which  no -rate  schedule 
is  required.  Williston  Basin  states  Ihat 
some  of  tfiese  existing  transportation 
shippers  may  prefer  service  under  the 
new  proposed  Original  VohuneVIa  1-A 
tariff  to  service  Aat  is  currently 
provided  and  that  it  may  be  mutnatty 
beneficial  to  both  Williston  Basin  and 
an  existing  shipper  to  negotiate  a  new 
agreement  which  would  permit  the 
shipper  to  convert  to  the  appropriate 
new  rate  sdiednles  as  pn^osed. 

Williston  Basin's  rates  include  the 
costs  of  East-of-Bismarck  facilities 
without  a  separate  taue  rate.  For 
settlement  purposes  in  Docket  Nos. 
CP82-4^-^000  et  aL  all  parties  E^reed  to 
this  indosion.  Williston  Basin  is  dbo 
{voposing  to  omvert  to  therm  billing  for 
all  connnodity  charges.  WiDistao  Basin 
has  aibipted  the  modified  fixed  variable 
methodology  for  cost  allocation  and  rate 


consistent  with  Order  SBO. 

Willisten  Basin  a  concnrrentfy  fiKng  a 
section7(t^  appHcati«m  jequcsling 
authority  to  eetobtish-ttie  new  sales  and 
transportatiaa  tariffs.  Wilbston  Basm 
requests  waiver  to  permit  hiclusion  of 
these  rate  sdndnles  in  flie  rate  filing 
prior  to  fbe  certificate  aothui'tzalion 
being  granted. 

Williston  Basin  states  that  copies  of 
this  filing  were  served  on  the  Company's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  persoD  desiring  to  be  heard  or  to 
protest  said  £Iing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Eaeigsr  Regulatory  ConunissitML  825 
North  Capitol  Street  &£.,  Washington. 
DC  20428.  m  accordance  withfiules  211 
and  214  of  ihe  Commission's  Rules  of 
Practioe  and  Procedure  (18  CFR  38S.211. 
385.214).  All  such  motions  or  i>cote8ts 
should  be  filed  on  or  before  November 
12, 1885.  Protests  will  be  considered  by 
the  CommisaioD  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Ai^  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  diis  filing  are  en  file 
with  the  Commission  and  are  avail^le 
for  pubUc  inspection. 
LoisD.CMkMU. 
Acting  Secretary. 
[PR  Doc.  85-268S0  Filed  ll-»-8S;  8:45  am] 

BtLUNO  COOE  S7174MI 


[Docket  Ma. 
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North  Penn  Qm  Co.;  Petition  of  North 
Penn  Gas  Co.  for  AuUMsMyfohnllliite 

ttmr 
XPeywents 

Novend>er4.19ft5. 

Take  netioe  that  on  October  2B,  1985. 
Nordi  Penn  Gas  Company  (North  Penn] 
filed  a  Petition  tor  Autfaerity  to 
Implement  A  Sirect  Billing  Mechanism 
To  Recover  Retroactive  Order  No.  94 
Production-Related  Costs.  North  Pemi 
states  that  it  seeks  audioriaatioB  to  bill 
customers  directly  for  retroactive  Order 
No.  M  costs  (1)  to  match  Order  No.  m 
cost  responsibility  with  custraner 
purchases  and  (2]  to  avoid  distortions 
inherent  in  recovertog  such  costs 
tluuui^  purchased  gas  at^straant 
filings.  As  is  more  fnlly  exptoined  in  the 
filing.  North  Penn  praposes  to  allocate 
retroactive  Order  No.  94  costs  baaed 
upon  each  customer's  share  of  North 
Peon's  total  sales  tor  the  ptodoction 
period  over  wfdch  the  Order  No.  M 
obligation  arose  and  to  diiectty  bill  the 
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resulting  amounts,  including  carrying 
charges  and  accrued  interest. 

North  Penn  requests  waiver  of 
Commission  regulations,  rules  and 
orders  to  the  extent  necessary  to  permit 
the  proposed  direct  billing  mechanism. 

North  Penn  states  that  it  has  served  a 
copy  of  the  Petition  on  its  customers, 
interested  state  Commissions  and 
others.  North  Penn  also  requests 
expeditious  consideration  of  the  Petition 
and  a  shortened  period  for  the  filing  of 
interventions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
214).  All  such  motions  or  protests  should 
be  filed  on  or  before  November  12, 1985. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc  85-26856  Filed  11-8-85:  8:45  am] 
MUJNG  CODE  nn-9\-» 


(Docket  Na  TA88-1-2-000, 001] 

East  Tennessee  Natural  Gas  Co^  Rate 
Rling  Pursuant  to  Tariff  Rate 
Adlustment  Provisions 

November  4, 1985. 

Take  notice  that  on  October  30, 1985, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  in 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff,  Substitute  Eleventh  Revised 
Sheet  No.  4  to  be  effective  July  1, 1985 
through  September  8. 1985,  Third 
Substitute  Twelfth  Revised  Sheet  No.  4 
to  be  effective  September  9, 1985 
through  October  17, 1985,  Thirteenth 
Revised  Sheet  No.  4  to  be  effective 
October  18, 1985  through  October  31, 
1985  and  Fourteenth  Revised  Sheet  No.  4 
to  be  effective  November  1, 1985  through 
December  31, 1985. 

East  Tennessee  states  that  the 
purpose  of  these  revised  tariff  sheets  is 
to  track  its  primary  supplier,  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc's  gas  rate  changes  effective 
pursuant  to  the  Commission's  October  8, 
1985  order  in  Docket  Nos.  TA85-9-006  et 
il.  and  the  Commission's  October  18, 
1985  order  in  Docket  No.  TA86-1-9-000. 


East  Tennessee  respectfully  requests 
that  the  Commission  grant  any  waivers 
of  its  regulations  required  in  orde(  to 
make  these  tariff  sheets  effective  as 
proposed. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  aU  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
12, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lais  D.  Cashell 
Acting  Secretary. 
[FR  Doc.  85-26855  Filed  11-8-85: 8:45  am] 

WUJNO  COOE  «717-01-« 

[Docket  Na  RP85-170-000] 

Texas  Eastern  Transmission  Corp; 
Petition 

November  4, 1985. 

Take  notice  that  on  October  29. 1985, 
Texas  Eastern  Transmission 
Corporation  ('Texas  Eastern")  filed  a 
petition  requesting  the  Commission  to 
modify  its  direct  billing  program  to 
"recover  direct  billing  proposal  for 
production-related  cost  allowances 
authorized  by  18  CFR  271.1104  of  the 
Commission's  regulation  as  promulgated 
under  the  Commission's  Order  No.  94 
series.  By  order  dated  September  30, 
1985,  the  Commission  granted  Texas 
Eastern's  petition  in  Docket  No.  RP85- 
170-000  to  institute  a  direct  billing  for 
retroactive  production-related  cost 
allowances  Texas  Eastern  paid  or  would 
soon  pay  its  natural  gas  suppliers.  Texas 
Eastern  requests  that  it  be  permitted  to 
modify  its  billing  program  to  include  in 
the  costs  to  be  billed  to  its  customers 
directly  under  the  direct  billing  program 
authorized  in  this  case  those  amounts  it 
is  billed  by  its  pipeline  suppliers 
pursuant  to  their  own  authorized  direct 
billing  program,  as  well  as  those 
retroactive  amounts  paid  its  producer 
suppliers.  Under  the  proposed  plan, 
Texas  Eastern  will  bill  each  customer 
directly  for  its  share  of  the  Order  No.  94 


payments  made  by  Texas  Eastern  for 
periods  from  July  25, 1980  to  April  30. 
1985.  Texas  EJastem  will  calciilate  each 
customer's  share  of  Order  No.  94 
payments  by  month  based  on  the  ratio 
of  the  customer's  purchases  from  Texas 
Eastern  for  such  month  during  the 
retroactive  period  to  the  total  of  all 
purchases  from  Texas  Eastern  for  such 
respective  month  during  the  retroactive 
period.  The  sums  will  be  directly  billed 
including  interest 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motion  or  protests 
should  be  filed  on  or  before  November 
12, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  85-26853  Filed  ll-»-65;  8:45  am) 

BNJJNQ  COOC  CriT-OI-ll 


[Docket  Na  TA8fr-1-1 1-000, 001] 

United  Gas  Pipe  Une  Co^  Hiin^  of 
Revised  Tariff  Stieets 

Noveml)er  4, 1985. 

Take  notice  that  on  October  31. 1985, 
United  Gas  Pipe  Line  Company 
("United")  tendered  for  filing  Seventieth 
Revised  Sheet  No.  4  to  its  FERC  Gas 
Tariff  First  Revised  Volume  No.  1.  The 
filing  is  an  out-of-cycle  purchased  gas 
adjustment  filing  being  made  to  reflect 
certain  price  reductions  obtained 
through  exercise  of  the  market-out 
provisions  of  United's  contracts  with  its 
suppliers  or  through  negotiations  with 
suppliers.  United  states  that  the  price 
reductions  are  to  be  effective  November 
1, 1985,  and  has  requested  waiver  of  the 
notice  requirements  and  PGA  filing 
requirements  to  permit  this  out-of-cycle 
PGA  filing  also  to  be  effective  on 
November  1, 1985. 

United  states  that  the  filing  is  based 
on  the  rates  and  volumes  underlying  the 
PGA  filing  in  Docket  No.  TA85-2-11 
which  became  effective  on  July  1, 1985, 
and  that  the  only  change  to  that  filing  is 
a  change  in  the  rate,  and  thus  the  cost, 
for  gas  under  contracts  which  either 
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coirtaiii  inarket-oat>pit»visions  or  have 
been  negotiated. 

United  further  states  that  the  total 
cost  reduction  attributabte  to  these 
contracts  is  $32,775,637 resntting  in  a 
rate  reduction  of  9.73i  per  Mcf. 

United  reports  that  it  mailed  copies  of 
the  proposed  Tariff  Sheets  and 
supporting  data  to  tts  }nrisdicfional  sales 
custcMners  and  interested  state 
conuttisstons . 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  jCommiasiQn,  B2S 
North  Capitol  Street.  NE.,  Washington. 
DC,  2M3&.  in  accordance  with  Rules  211 
and  214  of  the  CoBunission's  Rules  of 
PtM:tiGe  and  ProGedote  (18  CFR  385^1, 
3a&.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
IZ  ISBS.  Protests  will  be  considered  by 
the  Commission  in  determinii^  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mast  R)k  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  B5-288S*  Piled  Tl-S-BS;  ScfS  am] 
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ENVIRONMENTAL  PftOTECTION 
AGENCY 

[OPTS-44013;  FRL-2ttaa-1] 

TSC  A  Chemical  Testing;  Receipt  of 
Test  Data 

AQENCV:  Eavironmenttkl  Protection 
Agency  (EPA). 
ACnON:  Notice. 

summary:  This  notice  announces  the 
data  submissions  received  by  EPA 
during  the  ttiird  quarter  of  1965  from 
negotiated  testing  programs  accepted  by 
EPA  in  lieu  of  requiring  testing  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  from  certain 
other  industry  testing  programs.  These 
submissiooB  include  results  of  certain 
studies  and  tests  on  seven  chemical 
substances  or  groups  of  chemicals. 

FOR  FURTHER  MFOaMATKMI  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799).  OfTice  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rra.  E-543  401  St.. 
SW..  Washington.  D.C.  20460.  Toll  Fl^e: 
{800-424-9065).  In  Washington.  D.C: 
(554-1404).  Outside  the  USA: 
(Operator— 800-554-1404). 


:  Section 

4(d)  of  TSCA  requkes  the  EPA  to  issue  a 
notice  in  the  ladJawl  Befliitw  reporting 
on  any  test  data  received  pursuant  to 
test  roles  premidgated  under  section 
4(a).  Alttroogh  net  required  by  section 
4(d].  EPA  also  periodically  puUisbes 
notices  of  receipt  of  data  from 
negotiated  testing  programs  and  other 
industry  programs,  which  night 
otherwise  have  been  required  through 
test  rules.  This  notice  announces  test 
data  submissions  received  during  the 
third  quarter  of  laas  fromsuch  industry  . 
testing  programs  under  TSCA. 

I.  Alkyl  Phtfaalafees 

The  Chemical  Manufacturers 
Association  (CMA).  on  behalf  of  the 
Phthalates  Esters  Program  Panel,  is 
conducting  testing  on  a  number  of  alkyl 
phthalates,  alkyl  diesters  of  1.2- 
benzenedicarboxylic  acid,  which  are 
primarily  used  as  plasticizers.  The 
CMA's  proposal  was  accepted  by  the 
Agency  in  lieu  of  a  test  rule  under 
section  4  of  TSCA  eaid  is  described  in 
the  Federal  Register  of  October  30, 1981 
(46  FR  53775). 

On  August  2. 1985.  the  Agency 
reoeived  the  results  of  an  in  vitro 
transformation  of  BALB/3T3  cells  assay 
on  diundecyl  phthalate  (DUP,  CAS  No. 
3648-20-2).  diisodecyl  phthalate  (DIDP. 
CAS  No.  2671-40-0),  difheptyl.  nonyl. 
undecyl)  phthalate  (711P,  CAS  Ne. 
39393-37-8),  diisononyl  phthalate  (DINP, 
CAS  No.  28553-12-0).  difn-hexyl.  it- 
octyL  n-decyl)  phthalate  {SlOP,  CAS  No. 
25724-58-7).  bfmzyl  butyl  phthalate 
(BBP.  CAS  No.  85-68-7).  dibutyl 
phthalate  (DBP.  CAS  NO.  84-74-2). 
dimethyl  phthalate  (CAS  No.  131-11-a). 
Additionally,  a  previously  imreported  in 
vivo  metaboliun  study  on  di-2- 
ethylhexyl  phthalate  fl^iP.  CAS  No. 
117-81-7)  received  in  September  1984  is 
acknowledged. 

IL  Bis(2-Ethylhexyl)  Terephthalate 

Eastman  Kodak  Company  is 
condoctiiig  a  testing  program  on  bis(2- 
ethylhexyl)  terephthalate  (DOTP,  CAS 
No.  6422-86-2),  a  plasticizer  for 
polyvinyl  chloride  and  related  plastics. 
This  program  was  accepted  by  the 
Agency  in  Ueu  of  rulemaking  under 
section  4  of  TSCA,  and  is  summarized  in 
the  Federal  Rej^ter  of  )ime  4. 1984  (49 
FR  23110). 

On  Inly  29. 1985.  the  Agency  received 
the  results  of  an  Ames  SafmoneNal 
microsome  mutagenicity  assay,  and  on 
September  13, 1985.  the  results  on  a  90- 
day  subchronic  oral  toxicity  test  on  rats. 

BL  Tiis^a-EtbylhexyD  TrnoeUhate 

Eastman  Kodak  Company  is 
conducting  a  testing  program  on  tris(2- 


ethylbexyl)  trimellitate  (TOTM.  CAS  No. 
3319-31-1]  a  substance  used  as  a 
speciality  plasticizer  in  electronics 
insulatien.  This  progtam  was  accepted 
by  the  Agency  in  lieu  of  a  test  rule  under 
section  4  of  TSCA  details  of  the 
program  are  published  in  the  Federal 
Register  of  ]une  4. 1984  (49  FR  23116). 

On  August  30. 1985.  BPA  received  the 
results  of  a  CHO/HGPRT  Forward 
Mutation  assay. 

IV.  OlaytamiBe 

The  Chemical  Manufacturer's 
Association  has  voluntarily  submitied 
test  data  on  oleyiamine  (9- 
octadecenylamine.  CAS  No.  112-90-^ 
an  additive  to  petroleum  hibricants  or 
an  intermediate  in  the  manufacture  of 
sudi  additives.  The  test  for  which  data 
were  received  was  included  in  ike 
proposed  testing  requiremente  published 
in  the  Fedeiai  Reenter  of  November  IB. 
1984  (49  FR  45610). 

On  August  5. 1985,  the  Agency  

received  the  results  of  a  CHO/HGPRT 
mutation  assay. 

V.Bi^JbenolA 

The  Society  of  the  Plastics  Industry 
has  voluntarily  submitted  test  date  on 
bisphenol  A  (OTA,  CAS  No.  80-^-7).  a 
compound  nsed  in  the  manufacture  of 
polycarbonate  resins,  expoxy  resins, 
polysulfone  and  phenoxy  resins.  EPA 
issued  a  proposed  rule  for  health  and 
environmental  effects  testing  for  BPA  on 
May  17. 1985  (50  FR  20691). 

On  June  17. 1985,  EPA  received  the 
results  of  the  following  studies:  flow- 
throu^  acute  toxkaty  to  fathead 
minnow,  dapnid  acute  toxicity,  algal 
toxicity,  acute  aerosol  toxicity  in  rats,  2- 
week  aerosol  toxicity  in  rats,  and  a 
determination  of  BPA  in  water  from 
freshwater  toxicity  studies.  On 
September  26, 1965,  EPA  received  the 
results  of  a  96-hour  acute  toxicity  to  the 
marine  alga  Skehtonema  coetatum, 
flowrthrough  acute  toxicity  to  mysid 
(Mysidopsk  bahia)  and  Atlantk 
silverside  (Menidia  menidia),  and  a 
detection  and  measurement  of  BPA  in 
toxicity  tests  with  sahwater  cjrganisms. 
On  September  27, 1985,  a  revisod  report 
was  submitted  onihe  algal  toxicity  lest. 

VI.  Aryl  Phosphates 

PMC  Corporation  has  voluntarily 
sumbitted  test  data  on  isopropylplienyl 
phosphate  ester  (CAS  No.  2B10»-9B^),  a 
member  of  the  aryl  phosphates  categorj'. 
This  category  of  chemicals  is  nsed 
primarily  as  fire-retardant  plasticizers 
and  as  hydraulic  fluids  and  lubricant 
additives.  EPA  issued  an  Advance 
Notice  of  Proposed  Rulemaking  on 
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December  29. 1983  (48  FR  57452)  on  this 
category. 

On  August  23. 1985.  EPA  received  the 
results  of  a  28-day  range-finding  test  and 
a  90-day  subchronic  neurotoxicity 
feeding  study  on  domestic  hens.  A 
Drosophila  SLRL  mutagenicity  study 
was  also  submitted. 


Vn.  Propylene  Oxide 

Dow  Chemical  U.S.A..  Arco  Chemical 
Co..  and  Shell  International 
Petrochemical  Co.  have  voluntarily 
sponsored  testing  on  propylene  oxide 
(CAS  No.  75-56-9).  a  chemical 
intermediate,  solvent  stabilizer,  and 
sterilant  for  plastic  medical  equipment 
and  foodstuffs.  The  test  for  which  data 
was  submitted  was  included  in  the 
proposed  testing  requirements  published 
in  the  Federal  Register  of  January  4. 1984 
(49  FR  430). 

On  July  11. 1985,  EPA  received  the 
results  of  a  2-generation  inhalation 
reproduction  study  in  rats. 

Vin.  Public  Record 

EPA  has  established  a  public  record 
for  this  quarterly  receipt  of  data  notice 
(docket  number  OPTS-44013).  This 
record  includes  copies  of  all  studies 
reporterd  in  this  notice.  The  record  is 
available  for  inspection  from  8  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
legal  holidays,  in  the  OPTS  reading 
room.  E-107. 401  M  St.  SW., 
Washington,  D.C.  20460. 

Dated:  Noveml>er  5. 1985. 
Timothy  R.  Titus. 

Acting  Director.  Existing  Chemical 

Assessment  Division. 

(FR  Doc.  85-28812  Filed  ll-B-85:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
Agreefnent(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-00954»-«32 

TITLE:  United  States  Atlantic  and 
Gulf  Ports/Eastern  Mediterranean  and 
North  African  Freight  Conference 
Agreement 
PARTIES: 

Farrell  Lines,  Inc. 

Lykes  Bros.  Steamship  Co..  Inc. 

I%aros  Lines,  S.A. 

Prudential  Lines,  Inc. 

Waterman  Steamship  Corporation 

SYNOPSIS:  The  proposed  amendment 
would  expand  the  scope  of  the 
agreement  to  include  movements  from 
and  via  U.S.  Great  Lakes  ports  and 
minilandbridge  movements  from  U.S. 
Pacific  coastal  points. 

Agreement  No.:  202-010648 

TITLE:  North  Europe- Virgin  Islands  Rate 
Agreement 

PARTIES: 
Trans  Freight  Lines.  Inc. 
Tropical  Shipping  Co.,  Ltd. 

SYNOPSIS:  The  proposed  agreement 
would  establish  a  conference 
agreement  between  the  parties  in  the 
trade  between  ports  and  points  in  the 
United  Kingdom,  the  Republic  of 
Ireland  and  North  Europe,  and  ports 
and  points  in  the  U.S.  and  British 
Virgin  Islands.  The  parties  will 
maintain  separate  tariffs  and  may,  as 
a  rate  agreement,  or  individuaUy, 
enter  into  service  contracts  with 
shippers. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  6. 1985. 
Bruce  A.  Dombrowski. 

Acting  Secretary. 

(FR  Doc.  85-28885  Filed  ll-a-85;  8:45  am) 

BtLUNQ  CODE  (TSIMI-M 


Ocean  Freight  Forwarder  Ucense; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  reissued  by  the 
Federal  Maritime  Conmiission  pursuant 
to  section  19  of  the  Shipping  Act,  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  48 
CFR  Part  510. 


No. 


2866- 


Nana/Addran 


Faml  TniMpartaten.  Cor- 
poratoa  155-06  SouOi 
ConduN  A¥«..  JwiMca. 
NV  11434. 


OMaRaissued 


UcanaaNa 

NMTM/Addreas 

OataRaitauad 

161 7-e 

Gaud  Shipping.  Inc.  2316 
eom  SiraM.  Broolilyn.  NY 
11204. 

Oct  28,  1966. 

Oct  17.  1985. 


RolMft  G.  Drew, 

Director.  Bureau  of  Tariffs. 

(FR  Doc  85-26863  Filed  11-8-85;  8:45  am] 
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Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  5ia 

License  Number  2015, 

Name:  Ponex  Freight  Forwarders  Corp., 

Address:  P.O.  Box  661687.  Miami.  FL 

33266. 
Date  Revoked:  October  11. 1985. 
Reason:  Failed  to  maintain  a  valid 

surety  bond; 
License  Number  2292, 
Name:  Horace  L  Pietravalle, 
Address:  P.O.  Box  24842.  Tampa,  FL 

33623. 
Date  Revoked:  October  11, 1985, 
Reason:  Failed  to  maintain  a  valid 

surety  bond; 
License  Number:  2685, 
Name:  Prestige  Forwarding  Services 

Corporation, 
Address:  One  Worid  Trade  Center.  Suite 

2565.  New  York,  NY  10048, 
Date  Revoked:  September  14. 1985. 
Reason:  Surrendered  License 

Voluntarily; 
License  Number  1764, 
Name:  Caltrex  Forwarders  Corp., 
Address:  7901  NW.  67th  Street.  Miami. 

FL  33166. 
Date  Revoked:  October  16, 1985, 
Reason:  Failed  to  maintain  a  valid 

sturety  bond; 
License  Number:  2837, 
Name:  Atlantic  Forwarding,  Inc., 
Address:  145  Hook  Creek  Blvd.,  Valley 

Stream.  NY  11581, 
Date  Revoked:  October  16, 1985, 
Reason:  Failed  to  maintain  a  valid 

surety  bond; 
License  Number  1778, 
Name:  Crescent  Navigation  Inc.. 
Address:  5  Marineview  Plaza,  Hoboken, 

NJ  07030, 
Date  Revoked:  October  23, 1985, 
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Reason:  Failed  to  maintain  a  valid 

surety  bond. 
RobMt  G.  Draw, 

Director,  Bureau  of  Tariffs. 

|FR  Doc.  85-26664  Filed  11-8-65;  8:45  am] 

BltLMQ  COM  fTSe-OI-M 

FEDERAL  RESERVE  SYSTEM 

Agtnqr  Forms  Under  Review 

November  5, 1965. 
Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1960,  as  {>er  5  CFR 
132a9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320l9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  ^e  approved  collection 
of  information  instrumentfs)  will  be 
placed  into  OMB's  public  docket  Hies. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  die  comment  period,  the 
pnqiosed  information  collection,  along 
%vith  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  pubhcation  in  the  Federal  Register. 
AOORSSS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number],  should 
be  addressed  to  Mr.  William  W.  Wiles.  . 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Street,  NW.,  Washington,  DC  20551,  or 
deUvered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:1^  p.m.,  except 
as  provided  in  9  2ei.e(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OM&  desk  officer  for 
the  Board:  Robert  Neal,  Office  of 
Infcmnation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 


Executive  Office  Building,  Room  3208, 

Washington,  DC  20503. 

FOR  niRTHCII  INFORMATtON  CONTACT: 

A  copy  of  the  proposed  form,  the  request 
for  clearance  (SF  63),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Federal  Reserve  Board  Clearance 
Officer — Cynthia  Glassman — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551  (202- 
452-3822). 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension 
Without  RevMon  of  the  FoUowing 
Report: 

1.  Report  tide:  Domestic  Finance 
Company  Report  of  Consolidated  Assets 
and  Liabilities. 

Agency  form  number:  FR  2248,  FR 
2248a. 

OMB  Docket  number  7100-0005. 

Frequency:  Monthly,  Quarterly. 

Reporters:  Domestic  finance 
companies. 

Small  businesses  are  affected. 

General  description  of  report: 

This  information  collection  is 
voluntary  and  is  given  confidential 
treatment  [5  U.S.C.  552  (b)(4)  and  (b)(8)]. 

These  reports  collect  injformation  on 
major  categories  of  consumer  and 
business  credit  extended  and  held  by 
finance  companies  and  on  major  short- 
term  liabilities  outstanding.  These  data 
are  used  by  the  Federal  Reserve  for 
assessing  aggregate  credit  market 
activity. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5, 1985. 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  85-26780  FUed  11-8-65;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  85P-0490] 

Petition  Requesting  Exclusivity  for 
Ceftazidime 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  In  keeping  with  agency 
policy,  the  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 


filing  of  a  petition  requesting,  among 
other  things,  a  period  of  marketing 
exclusivity  for  ceftazidime  injection,  an 
antibiotic  drug.  The  agency  has  taken 
the  position  that  antibiotics  are  not 
subject  to  the  provisions  of  Title  I  of  the 
Drug  Price  Competition  and  Patent  Term 
Restoration  Act  of  1984.  However,  FDA 
is  giving  notice  of  the  filing  of  this 
petition  to  all  interested  persons 
because,  should  FDA  decide  to  change 
this  position  and  to  grant  the  petition, 
this  decision  may  afiect  the  date  when 
approval  for  marketing  of  generic 
versions  of  this  antibiotic,  ceftazidime, 
may  be  made  effective. 

DATE:  Comments  by  December  12, 1985. 

Aooness:  Requests  for  a  copy  of  the 
petition  and  written  comments  regarding 
the  petition  to  the  Dockets  Management 
BraQch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62, 5600  Fishers 
Lane,  Rockville,  MD  20657. 

FOR  FURTHER  INFORMATtON  CONTACT 

Carol  A.  Kimbrough,  Center  for  Drugs 
and  Biologies  (HFN-364).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6490. 

SUPPLEMENTARY  INFORMATION:  On 

September  24, 1984,  the  President  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984. 
This  act  amends  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  authorizing, 
among  other  things,  the  agency  to  accept 
abbreviated  new  drug  applications 
(ANDA's)  for  most  previously  approved 
new  drug  products.  This  legislation  also 
provides  for  extending  the  term  of  a 
patent  which  claims  a  product,  use,  or 
method  of  manufacture  that  was  subject 
to  a  regulatory  review  period  in 
accordance  with  the  act.  Further,  this 
new  legislation  also  provides  for  periods 
of  exclusive  marketing  of  certain  new 
drug  products  submitted  in  an 
application  (or  a  supplement  to  an 
application)  under  section  505(b)  of  the 
act  (21  U.S.C.  355(b)].  An  ANDA  or 
paper  new  drug  application  (NDA)  for 
such  a  drug  may  not  be  submitted 
(under  some  provisions)  or  made 
■  effective  (under  other  provisions]  until 
the  period  of  "exclusive"  marketing 
ends. 

The  new  drug  products  that  have  been 
granted  "exclusivity"  under  one  of  the 
several  exclusivity  provisions  of  this 
new  legislation  are  set  forth  in  the 
volume  entitled  "Approved  Prescription 
Drug  Products  with  Therapeutic 
Equivalence  Evaluations"  (the  list)  and 
its  monthly  supplements.  In  addition,  the 
period  of  "exclusivity"  is  shown. 
Further,  the  list  also  shows  those 
products  that  are  covered  by  a  patent 
and  when  the  patent  expires. 
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The  agency  believes  that  all  patent 
and  exclusivity  information  appearing  in 
the  list  is  correct,  and  expects  that  such 
information  appearing  in  any  future 
supplements  to  the  list  will  also  be 
correct.  However,  interested  persons 
may  disagree  with  the  agency's  findings 
and  believe  that  FDA  has  excluded 
patent  or  exclusivity  information  that 
should  have  been  included,  or  included 
patent  or  exclusivity  information  that 
should  have  been  excluded. 
Accordingly,  FDA  has  established  a 
policy  that,  whenever  an  interested 
person  submits  a  citizen  petition 
requesting  such  inclusion  or  exclusion, 
the  agency  will  publish  a  notice  in  the 
Federal  Register  of  the  availability  of 
the  petition.  This  publication  is 
constructive  notice  to  all  interested 
persons  that  they  may  be  affected  by  the 
petiticm  and  gives  them  an  opportimity 
to  submit  their  comments  on  the  petition 
to  the  agency.  Persons  potentially 
affected  include  holders  ol  approved 
ANDA's  or  approved  paper  NDA's  the 
effective  dales  of  which  might  be 
changed  by  a  decision  to  grant  the 
petition,  persons  who  have  pending 
ANDA's  or  paper  NDA's  or  who 
contemplate  submitting  such 
applications  that,  when  approved, 
would  have  effective  dates  that  will  be 
determined  by  the  decision  on  the 
petition  or,  in  some  cases,  persons 
whose  right  to  submit  such  applications 
may  be  affected.  Where  a  petition  seeks 
a  change  in  a  decision  to  grant 
exclusivity,  the  applicant  granted 
exclusivity  has  an  obvious  interest  in 
the  issue. 

Although  the  agency  has  taken  the 
position  that  antibiotics  are  not  subject 
to  the  provisions  of  Title  I  of  the  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984.  in  accordance 
with  the  policy  above,  FDA  is 
announcing  the  filing  of  a  petition 
submitted  on  behalf  of  Glaxo,  Inc. 
(Glaxo),  requesting  exclusivity  for 
ceftazidime  injection,  an  antibiotic  drug. 
Specifically,  Glaxo  requests  that  the 
agency: 

1.  Stay  the  approval  of  or  stay  the 
effective  date  of  approval  of  any  generic 
ceftazidime  drug  product  until  July  19, 
1990,  5  years  after  the  first  approval  of 
ceftazidime  under  the  "new  drug 
application"  submitted  by  Glaxo,  or 
until  a  final  monograph  is  adopted 
setting  forth  all  specifications  and 
methods  necessary  for  the 
characterization  of  the  strength,  quality, 
and  purity  of  ceftazidime,  whichever 
comes  last 

2.  At  a  minimum,  refrain  from  making 
effective  any  approvals  for  generic 
ceftazidime  for  90  days  on  the  condition 


that  petitioners  promptly  apply  for  a 
preliminary  or  permanent  injunction 
preventing  such  approvals. 

FDA  is  reviewing  the  merits  of  this 
petition  and,  by  this  notice,  is  giving 
anyone  who  may  be  affected  by  this 
petition  an  opportunity  to  submit 
comments  within  30  days. 

Interested  persons  may,  on  or  before 
December  12, 19S5,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the 
petition.  These  conunents  wiU  be 
considered  in  preparing  an  agency 
response  to  the  petition.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  tietween  9  a.m.  and 
4  pjn.,  Monday  through  Friday.  Requests 
for  a  single  copy  of  the  petition  should 
be  sent  to  the  Dockets  Management 
Branch. 

Dated:  November  5, 1965. 

Mervin  H.  Shumate. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc.  85-26833  Filed  11-8-85;  8:45  am] 

MLUm  CODE  41«»«l-ll 


Health  Care  Financing  Adminiatratlon 

[HSQ-120-N] 

Madteara  Program;  UWzation  and 
Quaity  Control  Paar  ftovlaw  Program; 
Soiidtaflon  of  Commenta  on  Propoaad 
PRO  Program  Scope  of  Work 

aoency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  solicit  comments  on  a  revised  Scope 
of  Work  for  Utilization  and  Quality 
Control  Peer  Review  Organizations 
(PROs)  beginning  in  the  third  quarter  of 
fiscal  year  1986. 

COMMCNT  date:  To  assure 
consideration,  written  comments  must 
be  received  by  November  27, 1985. 

ADDRESS:  Address  requests  for  copies  of 
the  Scope  of  Work  as  well  as  comments 
on  the  Scope  of  Work  to:  Health  Care 
Financing  Administration,  Attention: 
loseph  Hladky,  Director,  Office  of 
Medical  Review,  Health  Standards  and 
Quality  Biu^au.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Hladky  (301)  594-1432. 


SUPPLBKNTAIIV INNMIMATION:  The  Peer 
Review  Improvement  Act  of  1982  (Title 
I,  Subtitle  C  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982,  Pub.  L  97- 
248]  (Act)  established  the  Utilization 
and  Quality  Control  Peer  Review 
Organizations  (PROJ  program.  The  Act 
requires  the  Secretary  to  enter  into 
contracts  with  private  Peer  Review 
Organizations  (PROs)  for  the  review  of 
the  quality,  necessity,  and 
appropriateness  of  health  care  services 
funiished  under  Medicare.  These 
contracts  are  renewable  on  a  biennial 
basis  unless  HCFA  decides  not  to  renew 
a  contract 

As  part  of  this  contracting  process,  we 
are  preparing  a  revised  Scope  of  Work 
to  be  performed  by  PROs.  We  are 
requesting  comments  on  the  preliminary 
version  <^  the  Scope  of  Work.  Requests 
for  copies  of  the  Scope  of  Work  and 
comments  on  the  Scope  of  Work  should 
be  mailed  to  the  address  shown  above. 
The  revised  Scope  of  Work  will  be 
incorporated  into  PRO  contracts  that  we 
renew,  as  well  as  the  RFPs  that  we  may 
use  for  areas  where  contracts  are  not 
renewed. 

All  written  comments  received  by  the 
Health  Care  Financing  Administration 
will  be  considered,  but  the  Federal 
government  is  not  obligated  to 
incorporate  particular  comments  into 
the  revised  Scope  of  Work. 

(Sec.  1153(b]  of  the  Social  Security  Act  (42 
U.S.C.  1320o-2(b))) 

Dated:  November  5, 1965. 
C.  McClaia  Haddow. 

Acting  Administrator,  Health  Care  Financing 
A  dministration. 

[PR  Doc.  85-26866  Rled  11-8-65;  8:45  am) 

mXNM  CODE  4120-OS4I 


HeaHh  Resourcaa  and  Sarvfoas 
Adminiatration 

National  Advlaory  Council  on  Migrant 
HaaHh;  Ractiartarfng 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463,  (5  U.S.C 
Appendix  I),  the  Health  Resources  and 
Services  Administration  annotmces  the 
recharterihg  by  the  Secretary.  HHS,  on 
October  31. 1985  of  die  Following 
Advisory  Counil: 


Cound 

Twnlnillon 

National  Advinry  Cound  on  Migrant  Hiami.. 

CoMtnM^ 

Authority  for  this  Council  is 
continuing  and  a  Charter  will  be  filed  no 
later  than  October  31, 1987,  in 
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accordance  with  section  14(b)(2)  of  Pub. 
L  92-483. 
Dated:  November  6, 198S. 

Advisory  Committee  Management  Officer, 
HRSA 

[FR  Doc  85-26831  Filed  11-8-85:  8:45  am] 

MUJNQ  COM  41«e-W-M 


ACTKM:  Notice. 


Office  of  Human  Developiwert 
Services 

Advisory  Board  on  Chlid  Aiwss 
Negiect;lleeltog 

Agency  Hohfing  tfie  Meeting: 
Administration  for  Chfldren.  Youth  and 
Families,  Office  of  Human  Development 
Services,  HHS. 

Time  and  Date:  1:30  pjn..  Wednesday. 
November  13, 1985  to  2:30  pjo., 
Thursday,  November  14, 1965. 

Place:  Chicago  Hilton  and  Towers 
Hotel,  Chicago,  Illinois. 

Status.  Advisory  Board  meetings  are 
open  for  public  observation. 

Matters  To  Be  Considered:  At  this 
meetiqg,  the  Advisory  Board  will 
discuss:  The  results  of  the  Public 
Hearings  conducted  during  the  Seventh 
National  Conference  on  child  Abuse  and 
Neglect  and  issues  raised  in  other 
Conference  sessions,  a  draft  amnotated 
list  of  child  abuse  prevention  ^ 
publications  prepared  by  a  subgroup  of 
the  Advisory  Board,  the 
recommendations  from  the  Surgeon 
General's  Workshop  on  Violence,  and  a 
summary  of  NCCAN  recent  and  current 
activities.  Additionally,  there  will  be  a 
joint  session  with  the  State  liaison 
officers  on  child  abuse  and  neglect 

Contact  person  for  more  Information: 
Pat  Wood  Special  Assistant,  Office  of 
the  Associate  Commissioner,  children's 
Bureau,  P.O.  Box  1182.  Washington,  D.C. 
20013:  telephone:  202/755-7447. 

Dated:  November  6, 1985. 
Carolya  Ganiett, 

HDS  Committee  Management  Offker. 
[FR  Doc.  85-28867  Filed  11-8-85:  8:45  am] 
BiLUNG  OOOE  4t3»-0t-a 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-13X13) 

Disclaimer  of  Interest  to  lands; 
CaRfomia 

October  3a  1985. 

AOENCT:  Bureau  of  Land  Management. 
Interior. 


SUMMURV:  Application  has  been  filed  by 

Kenneth  Puckett  of  Blytbe.  California  for 

a  recordable  disclaimer  of  Interest  by 

the  United  States. 

DATE:  Comments  should  be  received  by 

December  12, 1985. 

AODIMM:  CooBBents  shooki  be  suit  to: 

Chief,  Branch  of  Lands  and  Minerals 

Operations,  California  State  Office 

(Room  E-2841},  Bureau  of  Land 

Management.  2800  Cottage  Way, 

Sacramento,  California  95825. 

FOM  RmmCR  WFORMATKM  COMTACT: 

Marie  M.  Getsman,  California  State 
Office,  (916)460-4815. 
SUPPLEMCNTARY  INFOfmATKNl:  Pursuant 
to  section  315  of  the  (Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat  2770: 43  U.S.C.  1745)],  anibcatioD 
number  CA 13213  has  been  filed  by 
Kenneth  Puckett  for  issuance  of  a 
recordable  disclaimer  of  interest  by  the 
United  States,  affecting  the  fbUowiag 
described  land: 

The  accreted  land  formed  to  the  land 
described  as  the  area  east  of  and  attadiing  to 
government  lots  1,  2  and  3,  Section  2,  T.  7S., 
R.  23  E.,  San  Bernardino  Meridian,  California, 
as  depicted  on  the  official  plat  of  survey 
approved  December  28, 1874. 

1.  The  Bureau  of  Land  Management 
has  reviewed  the  official  records  and 
has  determined  that  the  United  States 
has  no  claim  to  or  interest  in  the  above 
described  lands  and  that  the  issuance  of 
a  recordable  disdaimer  of  interest  wrill 
help  to  remove  a  cloud  on  the  title  to  die 
land. 

2.  For  a  period  of  90  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  disclaimer  may 
present  their  views  in  writtiig  to  the 
Chief,  Branch  of  Lands  and  Minerals 
Operations,  in  the  California  State 
Office. 

3.  Accordingly,  the  recordable 
disclaimer  of  interest  will  be  issued  no 
sooner  than  ninety  days  after  the  date  <rf 
this  publicati<ML 

EdHast^, 

State  Director. 

[FR  Doc  85-26798  Filed  11-8-85;  8:45  am] 

B4UJM6  COOE  4aM-4a-H 

(A-18908] 

Arizona;  Public  Lands  Exchange 

AGENCr:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  Realty  Action; 
exchange  of  public  lands  in  Yavapai 
County,  Arizona. 


summary:  The  foUowring  described 
public  lands  have  been  determined  to  be 
suitable  ior  exchange  under  aectioD  2BA 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C  1716: 

GUawrfSaitliwrlliiiiilliii.AiiiMi 

T.  13  N..  R.  4  W., 
Sec.  24,  AD; 
Sec  2S,  AR; 
Sec.  26.AB; 
Sec  27.  Aft 
Sec.  28.  N%.  SE%. 
Comprising  3.040  acres  of  pnbtic  land. 

Ib  exchange  for  these  leads  the 
Federal  govemment  will  acquiie  noiH 
Federal  labd  from  Phelps  Dodge 

Corporation,  described  as  follows: 

Gila  and  SA  Kiver  KtaidiM.  Arisou 

T.  16  N.,  R.  3  E.. 
Within  Sections  15. 16.  21.  and  22. 
Comprising  721  acres  of  private  land. 

The  exchange  proposal  involves  the 
surface  and  mineral  estate  of  the  pdvate 
land  and  the  surface  and  mineral  estate 
of  the  public  land  with  the  exception  of 
oil  and  gas. 

Purpose  of  &e  exchange  is  to  aopure 
non-Federal  land  located  within  the 
boundaries  of  the  Tuzigoot  National 
Monimient  which  is  administered  by  the 
National  Park  Service. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
pubUc  lands  described  herein  to  the 
extent  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As  set 
forth  in  43  CFR  2201.1(b],  any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant.  This 
segregative  effect  shall  lenninate  upon 
issuance  of  patent  to  such  lands,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  two 
years  from  date  of  this  publication, 
whichever  occurs  first 

ADDRESS:  For  a  period  of  45  days, 
interested  parties  may  submit  conmei^ 
to:  Bureau  of  Land  Management  District 
Manager,  Phoenix  District  Office,  2015 
W.  Deer  Valley  Road,  Phoenix.  Arizona 
85027. 

Dated:  October  30. 1985. 

Marlyn  V.  |ones. 

District  Manager. 

[FR  Doc.  65-26797  Filed  11-8-65;  6:45  am] 

BILUNG  CODE  431»-33^ 
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National  Parti  Service 

National  ReglBter  of  Mttoric  nacee; 
NotWcation  of  Pending  Nomlnatione 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Paric  Service  before 
November  2, 1985.  Pursuant  to  section 
6ai3  of  36  CFR  Part  60  written 
comments  concerns  the  significance  of 
these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  the  National  Register, 
National  Park  Service,  U.S.  Department 
of  the  Interior,  Washington,  DC  20243. 
Written  conmients  should  be  submitted 
by  November  27, 1985. 
Beth  Groavanar. 

Acting,  Chief  of  Registration,  National 
Register. 

ALABAMA 

Lawnaoe  Coimty 

Archeological  Site  No,  1  La  102 

MacoD  County 

Archeological  Site  No.  1  Mc  110 

Winstoo  County 

Archeological  Site  No.  1  WiSO 

CONNECTICUT 

Fairfield  County 

Stamford.  United  States  Post  Office,  421 
Atlantic  St 

New  Haven  County 

Ansonia,  United  States  Post  Office,  237  Main 
St 

FLORIDA 

Aladwa  County 

Gainesville  Crawford  and  Davis  Livery 
Stable,  119  S.E:  First  Ave. 

Dade  County 

Miami  Shores.  Grand  Concourse  Apartments. 
421  Grand  Concourse 

GEORGL\ 

Cobb  County 

Marietta.  Church  Street— Cherokee  Street 
Historic  District,  Church,  Cherokee,  & 
Campbell  Hill  Sts. 

PJJNOIS 

Cook  County 

Chicago,  Swedish  Club  of  Chicago.  1258  N. 
LaSalle  St 

KENTUCKY 

Fayette  County 

Cuilfoil  Village  Site  (15FA176} 

Fulton  County 

Running  Slough  Site  fl5FUS7) 


MASSACHUSETTS 
Hampden  County 

Palmer,  United  States  Post  Office.  Park  & 
Central  Sts. 

MINNESOTA 

Cook  County 

Grand  Marais  vicinity,  Cleawater  Lodge.  Off 
CRee 

NEW  HAMPSHIRE 
Hillsborough  County 

Hillsboro,  Contoocook  Mills  Industrial 

District,  Mill  St 
Manchester,  Hill-Lassonde  House,  269 

Hanover  St 
Weare,  Weare  Town  House,  NH 114 

Rockingham  County 

Danville,  £/jn  Fann,  599  Main  St 

NEW  MEXICO 

San  Juan  County 

East  Side  Rincon  Site  (LA  3131) 

OKLAHOMA 

Muskogee  County 

Fort  Gibson,  Post  Adjutant's  Office  (Fort 
Gibson  Post-Civil  War  Military  Buildings 
TR).  905  Garrison  Ave. 

OREGON 

Coos  County 

CoosBay.Nasbuig—Lockhart  House,  687  N. 
Third  St 

Crook  County 

Prineville.  First  National  Bank  (Old)  of 
Prineville  and  Foster  and  Hyde  Store.  247 
N.  Main  St 

Douglas  County 

Lookingglass,  Winter,  fames.  Octagonal  Barn. 
1192  Coos  Bay  Wagon  Rd. 

Jackson  County 

Ashland,  Roper.  Fordyce,  House— Southern 
Oregon  Hospital,  35  S.  Second  St. 

Josephine  County 

Grants  Pass  vicinity,  Christie — Eismann 
House,  5971  Upper  River  Rd. 

Multnomah  County 

Portland  vicinity,  Rockey.  Dr  A.  E.  and  Phila 

Jane.  House.  10263  S.W.  Riverside  Dr. 
Portland,  Imperial  Hotel.  A22A26  S.W. 

Broadway 
Portland,  Portland  General  Electric  Company 

Station  "L"Group.  1841  S.E.  Water  St 
Portland.  Powers,  Ira  F.,  Building.  804-610 

S.W.  Third  Ave. 
Portland,  Rei.ihart  facques  and  Amelia, 

House.  7821  S.E.  Thirtieth  Ave. 

Union  County 

La  Grande.  Foley  Building.  206  Chestnut  St 
Washington  County 

Forest  Grove,  Woods  and  Copies  General 

Store,  2020  Main  St. 
Portland.  Schanen-Zolling  House.  6750  S.W. 

Oleson  Rd. 


SOUTH  DAKOTA 
Uaooln  County 

Canton.  Old  Main.  Augustana  Academy. 
Lawler  &  Second  Sts. 

VIRGINL\ 

Augusta  County 

Blackrock  Springs  Site  (AU-167) 
Paine  Run  Rockshelter  (AU-1S8) 
Site  No.  AU-154 

Greensville  County 

Emporia  vicinity.  Spring  Hill.  VA730 

Heniioo  County 

Laurel  vicinity,  Laurel  Industrial  School 
Historic  District.  N.  k  S.  sides  of  Hungary 
Rd.  W.  of  Old  Staples  Mill  Rd. 

Madison  County 

Big  Meadows  Site  (MD-143) 
Cliff  Kill  Site  (MD-138) 
Gentle  Site  (MD-112) 
Robertson  Mountain  Site  (MD-172) 
Orange  vicinity,  Brampton.  VA  671 

Page  County 

feremey's  Run  Site  (PA-116) 
Rockbridge  County 

Mechanicsville  vicinity.  Locust  Hill.  VA  608 
Big  Run  Quarry  Site  (RM-130) 

Warren  County 

Compton  Gap  Site  (WR-103) 

WASHINGTON 

Cowlitz  County 

Longview,  Big  Four  Furniture  Building  (Civic. 
Cultural,  Commercial  Resources  of 
Longview  TR),  1329  Commerce  Ave. 

Longview,  Columbia  Theater  (Civic,  Cultural, 
&  Commercial  Resources  of  Longview  TR), 
1225  Vandercook  Way 

Longview,  First  Christian  Church  (Civic. 
Cultural,  6-  Commercial  Resources  of 
Longview  TR)  2000  E.  Kessler  Blvd. 

Longview,  Lake  Sacajawea  Park  (Civic. 
Cultural.  Sr  Commercial  Resources  of 
Longview  TR).  Bounded  by  Nichols  & 
Kessler  Blvds. 

Longview.  Long.  Robert  Alexander,  High 
School  (Civic,  Cultural,  Sr  Commercial 
Resources  of  Longview  TR),  2903  Nichols 
Blvd. 

Longview,  Longview  Civic  Center  Historic 
District  (Civic  Cultural  &  Commercial 
Resources  of  Longview  TR)  Bounded  by 
Maple  St.,  Sixteenth  Ave.,  Hemlock  St,  & 
Eighteenth  Ave. 

Longview,  Longview  Community  Church 
(Civic,  Cultural  &  Commercial  Resources 
of  Longview  TR),  2323  Washington  Way 

Longview,  Longview  Community  Church- 
Saint  Helen 's  Addition  (Civic,  Cultural  *• 
Commercial  Resources  of  Longview  TR), 
416  Twentieth  Ave. 

Longview,  Longview  Community  Store  (Civic. 
Cultural  &  Commercial  Resources  of 
Longview  TR)  421  Twentieth  Ave. 

Longview.  Longview  Women's  Clubhouse 
(Civic.  Cultural  &  Commercial  Resources 
of  Longview  TR),  B35  Twenty-first  Ave. 
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Longview.  Mi/b  Bmktag  (Cmc,  CukuraiS' 
Commardai  Raaeuroet  of  Longview  TRi, 
1239  Commflpoe  Ave. 

Longview.  Pacific  Telephotm  »  Telegraph 
Buildiag  (Civic,  Cultural  B  Conuneicial 
Resources  of  Longview  TR).  1304 
Vandercook  Way  • 

LongvMw,  Pounder  Building  (Civic,  Cukuml 
Br  Commercial  Resources  of  Longview  TR), 
1206  Cmmnerce  Ave. 

LoBgvietv.  Sdiumatm  Building  (Civic, 
Cultural  h  Commercial  Resources  of 
Longview  TR).  1233  Commaroe  Ave. 

Longview,  Sevier  5-  Weed  Building  (Civic. 
Cultural  &  Commercial  Resources  of 
Longview  TR).  1266  Twelfth  Ave. 

Longview,  Tyni  Building  (Civic,  Cukuml  Br 
Commercial  Resources  of  Longview  TR), 
1166  C*miaerae  Awe. 

Longview,  Washington  Gas  6- Electric 
Building  (Civic,  Cultural  6-  Commercial 
Resources  of  Longview  TR),  1346 
Fourteenth  Ave. 

Longview,  Willard  Building  (Civic.  Cultural  B' 
Commercial  Resources  of  Longview  TRJ, 
1403  Twelfth  Ave. 

WISCONSIN 

Chippewa  County 

Stanley,  Moon,  D.R.,  Memorial  Lituory,  E. 
Fourtti  Ave. 

Florence  County 

Florence.  Florence  County  Courthouse  Br  Jail 
(County  Courthouse  of  Wisconsin  TR),  501 
Lake  St. 

Polk  County 

Osceola,  Ceiger  Building-Old  Polk  County 

Courthouse.  201  Cascade  St 
Osceola.  Heald.  Ahrah  A.,  House,  2Sa  Sixth 

Ave. 

Sheboygan  County       * 

Plymouth,  Hotel  Loack,  52  StaH^ord  SL 

WYOMING 

Albany  Coonty 

Parker  Ranch  House 

Laramie  vicinity,  Bath  Ranch,  Herrick  Lane 

Rd. 
Woods  Landing,  Woods  Landing  Dance  Hall, 

2713  WY  230 

Cwnpball  County 

Basin  OH  Field  Tipi  Rings  Site  (48CAie67) 
Bishop  Road  Site  (4SCA1612J 

Crook  County 

Sundance.  Sundance  School  108  N.  Fourth  SL 
Ftemonl  CowBty 

Decker,  Dean,  Site  (4SFR916,  4BSW4541) 
Green  Mountain  Arrow  Site  (48FR9^ 

Lincoln  County 

Auburn,  Rock  Church.  Second  W.  &  First  S. 

Sts. 
Kemmerer,  Kemmerer  Hotel,  Pine  &  Sapphire 

Park  County 

Cody,  Park  County  Courthouse.  1002 
Sheridan  Ave. 

Sweetwater  County 

Arapahoe  and  Lost  Creek  Site  (38SW4882) 


EldoB—Wail  Tamoe  Site  («£W4aa) 

TYie  15-day  commentiiig  period  for  tfie 
following  yropaly  is  to  be  waived  in 
order  to  assist  tlie  buildings 
preservation  throng  an  easemenL 

OHIO 

HaButaB  GewBty 

Cincinnati.  Cincmnati  Enquirer  Building.  617 
VineSL 

[FR  Doc.  8&-aee01  Filed  ll-»-«5;  MS  an^ 
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INTERNATIONAL  BCXfNDARY  AND 
WATBI  COMMISSION.  UNITED 
STATES  AND  MEXICO 

AvaHabilHy  of  Final  Environmeirtal 
AssessHMiit  and  Final  Finding  of  No 
Significant  Impact 

AOENCV:  United  States  Section. 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico. 
action:  Notice  of  Availability  of  Final 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact 

summary:  Pursuant  to  section  102(2KC) 
of  the  National  Environmental  Pt^cy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Final 
Regulati<ms  (40  CFR  Parts  1500);  and  the 
U.S.  Section's  Operational  Procedures 
for  Implementing  Section  102  of  NEPA, 
published  in  the  Federal  Re^ster 
September  2, 1981  (46  FR  44083),  the  U.S. 
Section  hereby  gives  notice  that  the 
Final  Environmental  Assessment  and 
Final  Finding  of  No  Significant  Impact 
for  joining  with  die  Mexican  Section  in 
concluding  a  Minute  on 
recommendations  for  imf^ementation  of 
Article  VI  B(l)  of  the  Boundary  Treaty  of 
November  23, 1970  are  available.  The 
Draft  Environmental  Assessment  was 
circulated  for  review  and  comment  from 
federal,  state,  and  local  agencies  and 
interested  parties  on  July  3, 1964. 
ADDRESS:  MJL  Ybarra,  Secretary  of  the 
United  States;  United  States  Section. 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico; 
The  Commons,  C-310;  4171  North  Mesa; 
El  Paso,  Texas  79902.  Telephone:  (915) 
541-7308.  FTS  572-7308. 
SUPPLEMENTARY  INFORMATKNC 

Proposed  Action 

Hie  proposed  action  is  for  tite  U.S. 
Section  of  the  International  Boundary 
and  Water  Commission  (the 
Commission)  to  join  with  the  Mexican 
Section  of  the  Commission  to  conclude 
an  agreement  (Minute),  subject  to  the 
approval  of  the  governments  of  the 


United  States  and  Mexico,  on 
reconnneadations  for  implenaentatioB  of 
Article  IV  B(l)  of  Ifaa  TrMty  to  Raaeh« 
Pending  Boundary  Differences  and 
Maintain  the  Rio  Grande  and  Cfderado 
River  as  the  International  Boundary, 
Nov.  23, 1970,  United  States  and  Mexico, 
23  U.S.T.  371-391.  TXA.S.  No.  7313  (the 
1970  Botmdarjr  Treaty).  Tlie  proposed 
Minute  wrnddb 

(1)  Recommend  distances  to  define  on 
either  side  of  the  intematifmal  boundary 
a  restricted  use  zone  witfaiB  wUch 
works  proposed  or  constructed  riiould 
be  judged  by  the  Commission  to  comply 
with  Article  IV  B{1)  of  Ae  1970 
Boundary  Treaty,  taking  into 
omsideration  that  the  width  of  the  zone 
will  be  variable  according  to  the 
hydraulic  and  ti^tograph^ 
characteristics  of  each  reacL 

(2)  Recommend  technical  bases  for 
jud^ents  that  the  Commission  must 
make  to  detomine  whether  or  not  works 
constructed  or  proposed  within  the 
restricted  use  zone,  previously 
established,  may  cause  deflection  or 
obstruction  of  the  normal  flow  of  the 
river  or  of  its  flood  flows  to  the  extent  ti 
causing  a  change  in  the  location  of  the 
international  bcmndary,  and  shotild 
therefore  be  prohibited. 

(3)  Recommend  the  use  by  each 
Government  of  legal  measures  as  it 
finds  appropriate  and  necessary  to 
facilitate  implementation  of  Article  IV 
B(l)  of  the  1970  Boundary  Treaty  to 
effect  the  prohibition  of  works 
constructed  or  proposed,  which  in  the 
judgment  of  the  Conrniission  may  cause 
deflection  or  obstruction  of  the  normal 
flow  of  the  river  or  its  flood  flows  to  the 
extent  of  causing  a  change  in  the 
location  of  the  international  boundary.  - 

Alternatives  CoDsiderad 

Two  alternatives  were  considered: 
Preferred  Alternative:  The  Proposed 
Action,  as  described  hereinbefore,  is  the 
U.S.  Section's  Preferred  Alternative.  The 
1970  Boundary  Treaty  requires  that 
distances  be  established  to  define  a 
restricted  use  zone  within  which  works 
are  to  be  prdnbited  that  may  cause 
deflection  or  obstruction  of  the  normal 
flow  or  the  flood  of  die  Rio  Grande  and 
of  the  Colorado  River. 

No  Action  Alternative:  The  No  Action 
Aherantive  would  be  to  maintain  a 
status  quo  through  current  practices  and 
decisions.  A  no  action  altematiTB  would 
be  contrary  to  the  provision  in  Article  IV 
B{1)  of  the  1970  Boundary  Treaty  that 
requires  the  Commission  to  recommend 
to  die  two  Governments  a  distance 
within  which  die  two  Govranments 
would  prohibit  construction  of  woiks 
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that  in  the  judgment  of  the  Commission 
may  cause  deflection  or  obstruction  of 
the  normal  and  flood  flows  of  the 
boundary  rivers. 

Availability 

Single  copies  of  the  Final 
Environmental  Assessment  and  Pinal 
Finding  of  No  Significant  Impact  may  be 
obtained  by  request  at  the  above 
address. 

Dated:  October  31, 1965.   ■ 
Ducy  Alan  Ftownfetter. 

Legal  Adviser. 

[PR  Doc.  85-28787  Filed  11-8-85: 8:45  am] 
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AvaMabWty  of  FInai  Environmental 
Aiieiiment  and  Final  FindkiQ  of  No 
aignnicani  nnpaci 

AOENCV:  United  States  Section. 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 
ACTKMt:  Notice  of  Availability  of  Final 
Environmental  Assessment  and  Final 
Finding  of  No  Signiflcant  Impact 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1909;  the  Council  on 
Environmental  Quality  Final 
Regulations  (40  CFR  Parts  1500-1508); 
and  the  U.S.  Section's  Operational 
Procedures  for  Implementing  section  102 
of  the  National  Environmental  Policy 
Act  (NEPA),  published  in  the  Federal 
Register  September  2, 1981  (46  FR 
44083),  the  U.S.  Section  hereby  gives 
notice  that  the  Final  Environmental 
Assessment  and  Final  Finding  of  No 
Significant  Impact  for  revised 
improvements  needed  for  the  Rio 
Grande  Canalization  Project  in  El  Paso 
County,  Texas  are  available.  A  Notice  of 
flnding  of  no  significant  impact  was 
published  in  the  Federal  Register  August 
6, 1985  (50  FR  31784)  and  provided  a 
thirty  (30)  day  comment  period  before 
making  the  finding  final. 
AOOMESS:  George  R.  Baumli,  Principal 
Engineer,  Investigations  and  Planning 
Division;  United  States  Section, 
International  Boundary  and  Water 
Commission.  United  States  and  Mexico; 
The  Commons,  C-310;  4171  North  Mesa: 
El  Paso,  Texas  79902.  Telephone:  (915) 
541-7304.  FTS  572-7304. 
SUPPLEMENTARY  information: 

Proposed  Action 

In  1975  it  was  determined  by  the  U.S. 
Section  that  there  were  three  reaches  of 
the  Rio  Grande  Canalization  Project 
which  did  not  provide  adequate 


protection  against  the  design  flood  of 
17,000  cubic  feet  per  second  (cfs)  in  the 
El  Paso  area.  The  reaches  were  die 
Berino  Bridge  reach,  the  Canutillo- 
Borderland  Road  reach  and  the  Anapra 
reach.  To  correct  these  shortcomings, 
improvements  to  the  Canalization 
Project  were  proposed  and  considered 
in  the  Final  Environmental  Impact 
Statement  (FEIS)  "Improvements 
Needed  for  Rio  Grande  Canalization 
Project,  New  Mexico  and  Texas," 
August  1975. 

In  1975,  the  Act  of  June  4, 1936  was 
amended  to  increase  the  amount  of 
money  authorized  to  be  appropriated  for 
construction  of  the  Project.  This  had  the 
effect  of  authorizing  construction  of  the 
improvements.  Construction  of  the 
improvements  for  the  Anapra  reach  and 
Berino  Bridge  reach  were  completed  in 
December  1976  and  February  1977, 
respectively. 

The  improvements  in  the  vicinity  of 
Canutillo  to  Borderland  Bridge  were 
scheduled  for  1977;  however,  only 
construction  to  increase  the  height  of  the 
west  levee  and  relocate  a  portion  of  the 
west  levee  upstream  of  Borderland 
Bridge  was  completed  by  February  1980. 
These  improvements  provide  the 
westside  area  of  the  subject  reach  with 
protection  against  the  17,000  cfs  design 
flood.  None  of  the  other  improvements 
for  this  reach  were  completed  due  to  a 
right-of-way  problem  on  the  east  side. 

The  proposed  action  is  to  complete  as 
much  work  as  possible  within  the 
available  right-of-way.  This  includes 
widening  the  normal  flow  channel  of  the 
Rio  Grande  to  increase  its  capacity, 
constructing  a  new  600  feet  long  levee 
on  the  east  side  of  the  river,  constructing 
a  dike  adjacent  to  a  tributary  arroyo, 
and  sandbagging  a  portion  of  the 
railroad  embankment  in  the  event  of  a 
river  flood.  These  actions  will  provide 
protection  against  an  expected  flood  of 
17,000  cfs  which  as  a  frequency  of 
occurrence  of  once  in  about  500  years. 

The  proposed  improvements  will 
provide  flood  protection  to  developed 
portions  of  Canutillo,  Texas,  to  the 
Atchison,  Topeka  and  Santa  Fe  (AT&SF) 
Railroad,  and  to  State  Midway  20  in  the 
Canutillo  area. 

Alternatives  Considered 

Three  alternatives  were  considered: 
The  proposed  action  is  the  U.S. 
Section's  Preferred  Alternative.  This 
alternative  will  complete,  to  the  extent 
that  it  is  economically  justifiable,  the 
works  essentially  as  proposed  in  1975 
for  the  Canutillo-Borderland  Road  reach. 
The  west  levee  in  this  reach  protects  the 
west  side  of  the  river  from  flood  flows  of 
17,000  cfs.  The  additional  works  of  the 
proposed  action  will  protect  the  east 


side  of  the  river  in  this  reach  &t)m 
flooding  of  17,000  cfs.  including  the 
community  of  Canutillo  with  a 
population  of  about  44)00. 

The  No  Action  Alternative  will  result 
in  no  apticipated  change  in  the  existing 
conditions.  The  east  side  of  the  river 
including  the  community  of  Canutillo 
will  be  subject  to  flooding  at  flows 
above  10,600  cfs  resulting  in  attendant 
loss  due  to  flooding  including  losses  of 
property  and  possibly  lives. 

The  Full  Protection  for  17jOOO  cfs 
Design  Flood  Alternatives  requires 
additional  right-of-way  be  acquired  for 
the  construction  of  a  new  east  levee  and 
reinforced  concrete  floodwall.  The 
ATASF  Railway  Company  is  not  in 
agreement  regarding  this  right-of-way, 
and  without  an  agreement,  the  east  side 
of  the  subject  reach  cannot 
economically  be  fully  protected  for  the 
17,000  cfs  design  flood. 

Availability 

Single  copies  of  the  final 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact  may  be 
obtained  by  request  at  the  above 
address. 

Dated:  October  3a  1985. 
Darcy  Alan  Frotvnfelter, 
Legal  Adviser. 
[FR  Doc.  85-26786  Filed  ll-«-85;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Redelegation  of  Auttioritles  to  ttie 
Field;  Latin  Amercia  and  the  Caribt>ean 
Region 

Section  I.  Definition 

AID  Missions  and  Posts 

AID  Missions  and  Posts  subject  to  this 
redelegation  of  authorities  shall  be  the 
AID  Missions  to  and  Posts  for  Belize, 
Bolivia.  Costa  Rica,  Dominican 
Republic,  Ecuador.  El  Salvador, 
Guatemala,  Haiti,  Honduras,  Jamaica, 
Panama,  and  Peru,  and  the  Regional 
Office  for  Central  American  Programs 
(ROCAP)  and  the  Regional  Development 
Office  for  the  Caribbean  (RDO/C). 

Section  11.  Authorities 

A.  Implementing  Authorities 

Authority  to  negotiate,  execute,  and 
implement,  in  accordance  with  the  terms 
of  the  authorization  thereof  and  in 
accordance  with  applicable  statutes  and 
regulations,  loan,  grant  and  guaranty 
(other  than  Housing  Guaranty) 
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agreements,  amd  amendments  thereto, 
to  their  respective  countries  or  regions, 
whether  heretofore  or  hereafter 
authorized,  including,  but  not  limited  to. 
authority: 

1.  To  sign  project  grant  agreements 
with  foreign  governments,  foreign 
government  agencies,  and  international 
organizations  having  a  membership 
consisting  primarily  of  such  foreign 
governments;  and  to  sign  all  project  loan, 
and  guaranty  (other  than  Housing 
Guaranty)  agreements  and  trust  fund 
agreements: 

2.  To  approve  contractors,  review  and 
approve  all  borrower/grantee  contracts 
financed  in  whole  or  in  part  by  an  AID 
loan  or  grant  and  review  and  approve 
request  for  proposals  and  invitations  for 
bids  with  respect  to  such  contracts; 
provided,  however,  that  any  invitations 
for  bids  for  costruction  activities  which 
will  be  advertised  in  the  United  States 
and  which  are  estimated  to  be  $500,000 
or  more  shall  be  first  reviewed  and 
approved  by  a  Regional  Legal  Advisor 
or  GC  and  by  a  U.S.  direct  hire  engineer; 
and  provided  farther,  however,  that  any 
invitations  for  bids  for  fabricated  or 
made-to-order  equipment  (e.g.,  turbines, 
transformers  but  not  motor  vehicles) 
which  are  estimated  to  $200,000  or  more 
shall  be  first  reviewed  and  approved  by 
a  Regional  Legal  Advisor  or  GC  and  by 
a  U.S.  direct  hire  engineer. 

3.  To  prepare,  negotiate,  sign  and 
deliver  Project  Implementation  Letters; 
and 

4.  To  review  and  approve  dociunents 
and  other  evidence  submitted  by 
borrowers  or  grantees  in  satisfaction  of 
conditions  preceded  under  such  loan, 
grant  or  guaranty  agreeements. 

(See  Delegation  Nos.  5,  38). 

Please  note  that  the  Director,  SER/ 
CM.  has  redelegated  to  the  principal 
AID  officers  at  posts  in  the  LAC  Region 
the  authority  to  execute  some  U.S. 
Government  Grants,  other  than  grants  to 
foreign  governments  or  agencies  thereof, 
and  some  Cooperative  Agreements, 
pursuant  to  Redelegation  of  Authority 
No.  149.1.1  which  is  also  published  as 
Appendix  II  to  Handbook  13.  Some 
authority  to  sign  direct  contracts  has 
also  been  redelegated  by  AIDAR 
702.170-10(b). 

B.  Waiver  Authorities  for  Source,  Origin 
and  Nationality 

Authority  to  waive,  in  accordance 
with  the  applicable  statutes  and 
regulations,  including  the  terms  of 
Delegation  of  Authority  No.  40  (AID 
Handbook  5)  and  the  criteria  prescribed 
by  Supplement  B  of  AID  Handbook  1: 

1.  Selected  Free  World.  U.S.  source, 
origin  and  nationality  requirements,  to 
permit  AID  financing  of  the  procurement 


of  goods  and  services,  other  than 
transportation  services  in  countries 
included  in  AID  Geographic  Code  941 
(Selected  Free  Worid)  and  the 
cooperating  country,  when  the  cost  of 
goods  and  services  does  not  exceed  $5.0 
million  (exclusive  of  transportation 
costs)  of  funds  made  available  tmder  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (the  "Act");  provided, 
however,  that  any  waiver  of  the  United 
States  source  and  origin  requirements 
for  motor  vehicle  procurement  shall  not 
exceed  $50,000  for  any  one  transaction; 
that  each  such  motor  vehicle  waiver 
shall  contain  any  required  certification, 
as  set  forth  in  Delegation  of  Authority 
No.  40;  and  that  a  summary  of  each 
waiver  shall  be  cabled  to  AA/LAC  . 
when  the  waiver  is  signed  and  that  this 
waiver  authority  for  Uie  AID  officer  in 
Belize  shall  be  limited  to  $1  Million. 

2.  Free  World.  U.S.  or  AID  Geographic 
Code  941  source,  origin  and  nationality 
requirements,  to  permit  AID  financing  of 
the  procurement  of  goods  and  servic^, 
other  than  transportation  services,  in 
any  country  included  in  AID  Geographic 
Code  899  (Free  World)  or  AID 
Geographic  Code  935  (Special  Free 
World),  when  the  cost  of  goods  and 
services  does  not  exceed  $5.0  million 
(exclusive  of  transportation  costs)  of 
funds  made  availabe  under  the  Act 
provided,  however,  that  any  waiver  of 
the  United  States  source  and  origin 
requirements  for  motor  vehicle 
procurement  shall  not  exceed  $50,000  for 
any  one  transaction;  and  that  each 
waiver  hereunder  shall  contain  the 
appropriate  certification,  as  set  forth  in 
Delegation  of  Authority  No.  40;  cmd  that 
a  summary  of  each  waiver  shall  be 
cabled  to  AA/LAC  when  the  waiver  is 
signed  and  that  this  waiver  authority  for 
the  AID  officer  in  Belize  shall  be  limited 
to  $1  Million. 

(See  Delegation  No.  40). 

C.  Excess  Property 

In  accordance  with  the  provisions  of 
Section  607  of  the  Act  and  of  AID 
Handbook  16,  and  subsequent  to  my 
authorizing  such  assistance,  authority  to 
execute  transfer  or  transfer/ trust 
agreements  and  amendments  thereto 
with  friendly  countries  or  with 
international  organizations  having  a 
membership  primarily  of  foreign 
governments. 

(See  Delegation  No.  38  and  41). 

D.  Extension  of  Terminal  Dates 

In  accordance  with  AID  Handbook  3 
and  Delegation  of  Authority  No.  133, 
and  any  amendments  thereto,  authority 
to  extend: 


1.  The  terminal  date  for  meeting 
conditions  precedent  for  a  cumulative 
period  of  not  to  exceed  one  year 

2.  The  terminal  date  for  requesting 
disbursement  authorizations  for  a 
cumulative  period  of  not  to  exceed  two 
years;  and 

3.  The  terminal  date  for  completion  of 
performing  services  and  furnishing 
goods  (PACD)  for  a  cumulative  period  of 
not  to  exceed  two  years: 

Provided,  however,  that  this  authority 
shall  be  exercised  in  writing,  including  a 
justification  therefore,  and  a  copy  shall 
be  forwarded  to  the  Director,  LAC/DR: 
and  provided  further,  however,  that  this 
authority  shall  not  be  exercised  if  the 
result  of  so  doing  will  cause  the  total  life 
of  a  project  (e.g.,  from  point  of  initial 
obligation  to  revised  PACD)  to  be  more 
than  ten  years. 

E.  Waiver  Authorities  for  Competition 
Under  Borrower/Grantee  Contracts 

Authority  to  waive,  in  accordance 
with  the  terms  and  provisions  of  chapter 
12C4a  of  Supplement  B  of  AID 
Handbook  1,  competition  in  the 
prociu«ment  of  goods  and  services  and 
to  authorize  a  single-source  negotiated 
borrower/grantee  contract;  provided 
that  the  estimated  procurement  does  not 
exceed,  $l,000,00a  that  the  USAID 
Noncompetitive  Review  Board  specified 
in  Handbook  11  finds  the  waiver 
justified:  that  a  summary  of  each  waiver 
shall  be  cabled  to  AA/LAC  when  the 
waiver  is  signed:  and  that  this  authority 
for  the  AID  officer  in  Belize  is  limited  to 
$100,000. 

(Please  note  that  the  provisions  for 
noncompetitive  negotiation  of  AID 
direct  contracts  are  set  forth  in  the  FAR 
5.202  and  6.302  and  the  AID  specific 
waivers  in  AIDAR  706.302.70.) 

F.  Waivers  of  Advertisement 
Requirements  for  Borrower/Grantee 
Contracts 

Authority  to  waive  the  requirement 
that  a  notice  of  availability  of  an  IFB. 
RFTP,  TFQ,  or  prequalification 
questionnaire  be  publicized  in  the 
Commerce  Business  Daily  or  an  AID 
Publication  for  contracts  which  are 
$500,000  or  less  in  estimated  value: 
provided,  however,  that  this  authority 
only  shall  be  exercised  to  avoid  serious 
delay  in  project  implementation;  and 
provided  further,  however,  that  efforts 
shall  in  any  event  be  made  to  secure 
proposals,  bids,  or  ofiers  fixim  a 
reasonable  number  of  potential 
contractors  or  suppliers. 

(For  AID  direct  contracts  the 
corresponding  authority  is  FAR  5.202 
and  AIDAR  706.302.70.) 
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Section  HI.  Refielegation  of  Authorities 

Pursuaflt  to  the  authorities  delegated 
to  me  as  ABaistant  Administrator  for 
Latin  America  and  the  Caribbean,  i 
hereby  delegate  all  of  the  authorities  set 
forth  in  Section  II  hereof,  retaining  for 
myself  concurrent  authority  to  exercise 
any  of  the  fimctions  herein  redelegated, 
to  the  principal  AID  officer  of  each 
Mission  and  Post  included  in  Section  1. 

A.  The  authorities  redelegated 
pursuant  to  Section  III  hereof  shall  be 
exercised  after  consultation  with  a 
Regional  Legal  Advisor  or  GC/LAC.  as 
appropriate,  and  any  other  appropriate 
support  office  (e.g.,  Contract 
Management,  Commodity  Management). 

B.  The  authorities  redelegated 
pursuant  to  Section  ni  hereof  may,  in 
the  discretion  of  the  principal  AID 
officer,  be  further  redelegated  to  his/her 
deputy  and  in  the  case  of  RDO/C  to  the 
principal  AID  officer  in  Grenada,  or  the 
individual  acting  in  such  capacity  or 
may  be  exercised  by  the  person  acting 
in  the  capacity  of  the  principal  AID 
officer  while  with  my  prior  approval  the 
latter  is  oat  of  the  country.  In  addition, 
the  Principal  AID  officer  in  all  Missions 
except  Belize  may  further  redelegate  the 
authorities  contained  herein  in  Section 
UA  2,  3,  and  4,  and  in  Section  IIC.  to 
USAID  direct  hire  staff  members  as  he 
should  deem  appropriate. 

C.  This  redelegation  of  authorities 
shall  become  effective  on  the  date  of  my 
execution  of  this  document  and  shall 
supersede  on  that  date  all  delegations  of 
authority  previously  issued  to  tiie 
affected  AID  Missions  and  Posts  by  the 
Assistant  Administrator  for  Latin 
America  and  the  Caribbean  and/or  the 
Deputy  U.S.  Coordinator  of  the  Alliance 
for  Progress;  provided  however,  that  all 

^  actions  taken  under  the  delegations  of 
I  authority  which  are  hereby  superseded 

'shall  remain  valid  and  are  hereby 

(reaffirmed. 

Dated:  October  21, 1985. 
Malcolm  Butler, 

Actiag  Assistant  Administrator,  Bureau  for 

Latin  America  and  the  Caribbean. 

(FR  Doc.  85-28788  Filed  11-8-85;  8:45  am] 

MUJNe  COOE  S11C-91-4I 


DEPARTMENT  OF  JUSTICE 

(mmigratlon  and  Naturalization 
Senrte* 

ReiirtHiraabic  Sfvlcea    CKee«sCe«t 
of  Preclearanc*  Operations 

Notice  is  hereby  given  that  pursuant 
to  Immigration  and  Naturalization 
Service  Regulations  (8  CFR  235.5(c)).  the 
biweekly  reimbursable  excess  costs  for 


each  predearance  installation  are 
determined  as  set  forth  below  and  will 
be  effective  with  the  pay  period 
beginning  November  la  1985. 
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These  amounts  will  be  in  effect  and 
billed  biweekly  until  the  first  full  pay 
period  after  the  next  notice  of 
retmbursahle  biweekly  excess  costs  is 
published  in  the  Federal  Registsr. 

Dated:  November  5. 1985. 
Malcolm  E.  AmoU. 
Comptroller. 
[FR  Doc  85-28877  Filed  11-ft^;  8:45  am] 

SILUMG  COOC  4410-10-11 


DEPARTMENT  OF  LABOR 

Mina  Safoty  and  Health  Adminiatration 
IDocfcst  No.  M-«s-too-C] 

Carter  Coal  Corp.;  Petition  for 
ModHlcatlon  of  Application  of 
Mandatory  Safety  Standard 

Carter  Coal  Corporation.  R.R.  1— P.O. 
Box  120,  Cutler,  Illinois  62238  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Kathleen 
Mine  (LD.  No.  11-02790)  located  in  Perry 
County.  Illinois.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  padlocks  be  used  to 
prevent  mine  scoope  battery  connector 
tightening  rings  from  loosening  and 
disconnecting  the  battery  plugs. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  self-snapping  harness 
snap  in  lieu  of  a  padlock. 

3.  Petitioner  states  that  these  devices 
cannot  fall  out  of  place  and  can  be 
removed  easily.  There  are  no  keys  to  be 
lost  and  the  lock  cannot  be  jammed  like 
a  padlock. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 


of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Viiginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  5, 1985. 

Patrida  W.  SUwy, 

Director,  Office  ofStaadarda,  Regulations 
and  Variances. 

(FR  Doc.  85-26881  Filed  11-8-85;  8:45  am] 

SaUNS  COOC  4S10-M-M 


(Docfcet  No.  M-es-12»K!l 

Oriftco  Coal  lnc4  Petition  for 
Modiflcation  of  AppHcaHon  of 
Mandatory  Safety  Standard 

Driflco  Coal  Ina.  Drift  Kentucky 
41619  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-l(a)  (type 
and  quality  of  firefighting  equipment)  to 
its  No.  1  Mine  (LD.  Na  15-07163)  located 
in  Floyd  County.  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitiooo-'s 
statements  follo«vs: 

1.  The  petition  concerns  the 
requirement  that  waterlines  be  capable 
of  delivering  50  gallons  of  water  a 
minute  at  a  nozzle  pressure  of  50  pounds 
per  square  inch. 

2.  As  an  alternate  method,  petitioner 
states  that  a  flame-resistant  belt 
conveyor  with  a  switch  to  prevent 
slippage  is  used.  The  belt  entry  is  from 
damp  to  wet  and  a  fire  sensor  system  is 
installed  for  the  belt  The  conveyor  is 
patrolled  daily.  There  is  a  start/stop 
switch  at  the  head  and  tail  piece  and 
two-way  communication  exists  from 
head  to  tail  piece.  The  belt  extends 
approximately  500  feet  long  and  the 
mine  is  in  the  development  stage. 

3.  For  these  reasons  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  827,  4015  Wilson 
Boulevard.  Arlington,  Viiginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 
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Dated:  November  S,  1985. 
Pallida  W.  SUvey. 

Director,  OffioeofStandarde,  Regyfation  and 
VaritBtcm. 

[FR  Doc  85-20882  Filed  ll-«-8S;  8:45  an] 
BILUNO  COK  4aie-4»« 

[Dock*!  No.  ll-«»-133-Ci 

Eastern  Associatod  Coal  Coip^ 
Petraon  for  Modification  of  Appncation 
of  Mandatory  Safety  StaiKlard 

Eastern  Associated  Coal  Corporation. 
One  PPG  Place.  Pittsburgh, 
Pennsyivania  15222  hat  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.326  (aircourses  and  belt  haala^ 
entries)  to  its  Ligfatfoot  No.  1  Mine  (LO. 
No.  46-04332]  and  its  Lightfool  No.  2 
Mine  (1.0.  No.  46-04995)  both  located  in 
Boone  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  coursed  through 
belt  haulage  entries  not  be  used  to 
ventilate  active  working  places. 

2.  Petitioner  is  developing  loogwall 
panels  using  a  three  entry  system.  In 
order  to  maximize  ventilation  of  the 
three  entry  system  as  an  alternate 
method,  petitioner  proposes  to  use  belt 
haulage  air  in  the  active  working  faces 
of  the  longwall  development  sections. 
This  will  increase  the  overall  intake 
capacity  of  the  mine  by  minimizing 
intake  pressure  losses  and  will  provide 
more  positive  ventilation  overall  in  both 
developing  faces  and  across  projected 
job  areas.  The  likelihood  of  the 
accumulation  of  mine  gases  will  be 
reduced  and  the  controlling  of  dust  in 
face  areas  will  be  enhanced.  This  will 
also  eliminate  possible  neutral  zones 
along  belt  haulage  entries. 

3.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system  at  specific  locations  as 
outlined  in  the  petition  in  all  belt  entries 
used  as  intake  air  courses. 

4.  Petitioner  states  that  the  proposed 
ahemate  method  will  provide  the  same 
degree  of  safety  for  die  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comiaents 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
cemments  must  be  postmarked  or 
received  in  that  ofRoe  on  or  before 


December  12, 1985.  Copies  of  die 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  5, 1985. 
PatridaW.Sihrey. 

Director,  Office  of  Standards,  BeguJaUone 
and  Variances. 
[FR  Doc.  85^26883  Filed  11-6-85:  8:45  am] 


[Docket  No.  M-85-13-N1 

Flatter  Sand  and  Qiwel  Co,!  Petition 
vor  Mooncavon  or  Mppncanofi  or 
Mandatory  Safety  Standard 

Fisher  Sand  and  Gravel  Company, 
P.O.  Box  1034,  Dickinson.  North  Dakota 
58601  has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.12028 
(grounding  systems)  to  its  Charles  Blado 
Plant  (I.D.  No.  21-02752)  located  in 
Hennipen  County.  Minnesota;  its 
Glendive  Pit  [ID.  No.  24-00490).  and  its 
Ike's  Crusher  (I.D.  Na  24-01603),  bodi 
located  in  Dawson  County.  Montana;  its 
Sidney  Pit  (LD.  No.  24-01625)  located  in 
Yellowstone  County,  Montana;  its 
Ernest  Heidecker  Plant  (LD.  No.  24- 
01709)  located  in  Richland  County. 
Montana;  its  Dickinson  Pit  (LD.  Na  32- 
00156).  Paul  Meyer  Plant  (LD.  No.  32- 
00596],  and  its  Charlie  Plant  (ID.  No.  32- 
00640)  all  located  in  Staric  County,  North 
Dakota:  its  White  Properties  (LD.  No. 
32-00507)  and  its  Ernest  Heidiecker  Plant 
(LD.  No.  32-00550],  both  located  in 
McLean  County.  North  Dakota;  its  D 
Schmidt  Mant  (LD.  No.  32-00547)  and  its 
Ike's  Crusher  (LD.  No.  32-00580),  bodi 
located  in  Mercer  Coimty,  Northf 
Dakota;  its  Weiler  Wash  Plant  (I.D.  No. 
32-00157)  located  in  Bowman  County, 
North  Dakota;  its  Paul  Dillenger  Plant 
(I.D.  Na  32-00677)  located  in  Dunn 
County,  North  Dakota;  its  Ed  Lange 
Plant  (LD.  No.  32-00295)  located  in 
Oliver  County.  North  Dakota;  its  Don 
Nidiols  Pit  (LD.  Na  32-00583)  located  in 
Wells  County,  North  Dakota;  its  Charlie 
Plant  (LD.  No.  39-01152)  located  in  Lake 
County,  South  Dakota;  its  Ernest 
Heidedcer  Mant  (LD.  No.  39-01224) 
located  in  Harding  County,  South 
Dakota;  its  Lan  Grindhein  Crusher  (I-D. 
No.  39-01249)  located  in  Tripp  County, 
South  Dakota;  its  Bnioe  Nygaard  Plant 
(I.D.  No.  30-01268)  located  m  Pennington 
County,  South  Dakota;  its  John  Miller 
Plant  (I.D.  No.  39-01228)  located  in 
Ziebach  County,  Smith  Dakota;  its  Paul 
Meyer  Plant  (I.D.  No.  39-01265)  located 
in  Todd  County,  South  Dakota:  its 
Nowell  Hofer  Plant  (I.D.  39-01303) 
located  in  Charles  Mix  County,  South 
Dakota;  its  dwarfish  Kt  (I.D.  No.  39- 
01317)  located  in  Lawrence  County, 
South  Dakota;  its  Harlan  Everson  Plant 


(ID.  No.  3&-01S19)  located  in  Hughes 
County,  South  Dakota;  its  Stillwater 
Dam  Plant  (I.D.  No.  42-01948)  located  m 
Duschene  County,  Utah;  its  Burce 
Nygaard  Plant  (I.D.  No.  48-01304) 
located  in  Crook  County,  Wyoming;  its 
Paul  Meyer  Plant  (I.D.  No.  46-01301) 
located  in  Weston  County,  Wyoming 
and  its  Ike's  Crusher  (LD.  No.  48-01400) 
located  in  Platte  County,  Wyoming.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  foUowR 

1.  The  petition  concerns  the 
requireuients  that  continuity  and 
resistance  of  grounding  systems  be 
tested  immediately  after  installation, 
repair,  and  modification,  and  annually 
thereafter. 

2.  Petitioner  states  that  most  of  the 
plants  are  of  a  portable  nature  and 
subject  to  frequent  movement 
throughout  an  eight  state  area. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  multiple  ground  rods. 
Animal  testing  wifl  be  replaced  by 
visual  inspections  each  time  they  move, 
which  ranges  from  two  to  six  week 
intervals  and  the  continuity  will  be 
tested  at  each  new  settling. 

4.  For  these  reasons  the  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Connnents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  widi  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  5. 1985. 
Pallida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-26884  Filed  11-6-85:  a-45  am] 
BiLUNG  cooe  aUMS-M 


[Oookat  Na  M-«S-140-C] 

The  Helen  Mining  Co.;  Petition  for 
Modiflcatton  of  Application  of 
Mandatory  Safety  Standard 

The  Helen  Mining  Company,  P.O. 
Drawer  D.  Homer  City.  Pennsylvania 
15748  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8(a) 
(water  sprinkler  systems,  arrangement 
of  sprinklers)  to  its  Homer  City  Mine 


(1.0.  No.  36-00928)  located  in  Indiana 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  at  least  one  sprinkler 
be  installed  above  each  belt  drive,  belt 
take  up,  electrical  control  and  gear- 
reduction  unit,  and  individual  sprinklers 
be  installed  at  intervals  of  not  more  than 
8  feet  along  all  conveyor  branch  lines. 

2.  Petitioner  states  that  protection 
electrical  starter  boxes  with  water 
sprinklers  would  result  in  a  diminution 
of  safety  in  that  accidental  or  other 
activation  of  the  sprinkler  system  could 
create  a  serious  electrical  hazard. 

3.  As  an  alternate  method,  petitioner 
proposes  that  electrical  starter  boxes 
will  be  placed  out  of  the  belt  entry  and 
separated  from  the  belt  entry  by  a 
brattice  wall  and  enclosed  in  a  dust  free, 
sealed  metal  box  and  away  from  the 
coal  rib  and  any  combustibles. 

4.  For  these  reasons  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Cominents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Novemljer  5, 1985. 

Patrida  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28885  Filed  11-8-85;  8:45  am] 
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(OociMt  Na  M-9S-14-M] 

Morton  Thiokol,  inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Morton  Thiokol,  Inc.,  110  North 
Wacker  Drive,  Chicago,  Illinois  60606- 
1555  has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.21-78 
(permissible  equipment)  to  its  Weeks 
Island  New  Mine  (I.D.  No.  16-00970) 
located  in  Iberia  Parish,  Louisiana.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 


1.  On  June  26. 1984,  petitioner  was 
granted  a  modification  of  30  CFR  57.21- 
78  to  use  non-permissible  equipment  at 
the  mine  under  prescribed  conditions 
(Docket  No.  M-82-18-M). 

2.  This  petition  concerns  that 
requirement  of  30  CFR  57.21-78  that 
continuous  methane  monitors  be 
installed  on  haulage  trucks  and  fivnt- 
end  loaders  and  the  specific  levels  of 
methane  concentration  required  to 
trigger  an  alarm  and  automatic  shut 
down  of  all  mine  power. 

3.  As  an  alternate  method,  petitioner 
proposes  to  eliminate  the  requirement  of 
continuous  methane  monitors  on 
haulage  trucks  and  front-end  loaders. 
The  significant  motion  of  these  two 
pieces  of  equipment  makes  its  difficult 
to  maintain  reliable  calibration. 

4.  Petitioner  also  proposes  to  modity 
its  application  of  the  required  flammable 
gas  monitoring  system  so  that  an  alarm 
will  be  set  and  periodically  calibrated  to 
activate  if  concentration  of  flammable 
gas  in  excess  of  1.0%  are  detected,  with 
automatic  shutdown  of  all  mine  power 
at  1.5%  concentration  of  flammable  gas. 

5.  In  further  support  of  this  request, 
petitioner  states  that: 

a)  All  equipment  used  at  the  mine 
faces  during  the  undercutting,  drilling 
and  roofbolting  stages  of  the  mining 
operations  will  be  permissible 
equipment  and  will  be  maintained  in 
piermissible  condition.  This  includes 
undercutters,  face  drills,  floor  drills,  and 
roofbolters: 

b)  Non-permissible  mining  equipment 
will  not  be  taken  beyond  the  nearest 
complete  intersection  during  the 
pertinent  activities  of  the  production 
cycle; 

c)  Electrical  distribution  boxes  will  be 
permissible  boxes  and  will  be 
maintained  in  permissible  condition: 

d)  The  primary  vehicle  for  personnel 
transportation  will  be  a  permissible 
personnel  vehicle  maintained  in 
permissible  condition.  This  vehicle  will 
be  used  to  conduct  the  pre-shift  mine 
surveys  and  inspect  the  mine  after 
blasting; 

e)  The  area  methane  monitoring 
system  now  in  place  will  be  maintained 
in  workable  condition  with  sensors 
relocated  as  required  to  provide  area 
monitoring  of  working  faces.  The  system 
will  sound  a  visible  and  audible  alarm 
both  underground  and  on  the  surface  at 
1.0%  methane  and  will  sound  an  alarm 
and  shut  down  mine  power  at  1.5% 
methane: 

f)  Mine  power  transformers  will  be 
installed  outby  the  methane  sensors  or 
in  fresh  air,  and 

g)  Permissible  mobile  equipment  used 
in  the  mine  will  be  equipped  with  a 
continuous  methane  monitor.  This 


monitor  will  be  calibrated  to  sound  and 
alarm  at  1.0%  methane. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  a^ected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
(December  12, 1985).  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  September  8, 1985. 
Piirida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28886  Filed  11-8-85:  8:435  am] 
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(Docket  Na  M-«5-1&-M] 

Morton  Thiolcol,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Morton  Thiokol.  Inc..  110  North 
Wacker  Drive.  Chicago.  Illinois  60606- 
1555  has  filed  a  petition  to  modify  the 
application  of  30  CFR  57.21-24(a)  (fan 
stoppage]  to  its  Weeks  Island  New  Mine 
(I.D.  No.  16-00970)  located  in  Iberia 
Parish,  Louisiana.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  On  June  20. 1984.  petitioner  was 
granted  a  modification  of  30  CFR  57-21- 
24(a)  to  permit,  in  the  event  of  main  fan 
stoppage,  persons  to  remain  in  and 
power  to  remain  emergized  in  affected 
active  workings  under  prescribed 
conditions  for  a  period  of  time  not  to 
exceed  thirty  minutes,  provided  that 
methane  concentrations  measured 
during  such  period  of  time  are  less  than 
1.25%  (Docket  No.  M-82-16-M). 

2.  This  petition  conems  that 
requirement  of  30  CFR  57.21-24(a)  that 
in  the  event  of  main  fan  stoppage  all 
personnel  be  withdrawn,  all  mine  power 
be  shutdown  and  not  restored,  and  that 
persons  not  be  allowed  to  re-enter  until 
a  competent  person  determines  that  the 
methane  concentration  is  less  than 
1.0a%. 

3.  As  an  alternate  method,  petitioner 
proposes  that  if  the  main  fan  is  not  fully  ' 
operational  within  30  minutes  after 
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stoppage  or  malfunction,  if  a  flammable 
gas  concentration  of  1.5%  or  greater  is 
detected  at  any  time  within  the  30 
minutes,  then  the  conveyor  belt  ayatem, 
and  all  other  equipment  in  the  mine  will 
be  deenex:gized  and  all  personnel 
withdrawn  from  the  mine. 

4.  Petitioner  also  proposes  that  when 
all  mine  equipment  has  been 
deanergized  and  all  persons  withdrawn 
^m  the  mine,  no  mining  equipment  will 
be  enei:giced  and  no  person  will  reenter 
the  mine  until  the  main  fan  has  been 
restrated  and  methane  concentrations 
are  determined  to  be  less  than  1.5%  hy  a 
competent  person. 

5.  In  support  of  this  request,  petitioner 
states  that: 

(a)  All  equipment  used  at  the  mine 
faces  during  the  undercutting,  drilling 
arid  Toofbolting  stages  of  the  mining 
operations  will  be  permissible 
equipment  and  wifl  be  maintained  in 
permissible  conditioB.  Tliii  iaclttdea 
undercutters.  face  drills,  floor  drills,  and 
roofboitets, 

(b)  Non-penuissible  mining  equipment 
wifl  not  be  taken  beyond  the  nearest 
complete  intersection  dnrmg  the 
pertinent  activities  trf  the  production 
cyde; 

ic]  0ectrical  distrfbation  boxes  will 
be  permimible  boxes  and  will  be 
maintained  in  permissible  condition: 

(d)  The  primary  vehicle  for  personnel 
transportation  will  be  a  permissible 
personnel  vehicle  maintained  ki 
permissible  condition.  Tliia  velucle  will 
be  used  to  conduct  the  pre-skift  miae 
surveys  and  inspect  the  mine  after 
blasting; 

(e)  The  area  methane  monitoring 
system  now  in  place  will  be  maintained 
in  workable  condition  with  sensors 
relocated  as  required  to  provide  ai«a 
monitoring  of  woridng  faces.  The  system 
will  «(Mod  a  visible  and  audibk  alarm 
both  uodecptMiad  and  on  the  aorfaoe  at 
1.0%  methane  and  will  sound  an  alarm 
and  shut  down  mine  power  at  1.5% 
methane; 

(f)  Mine  power  transformers  %viU  be 
installed  out  by  the  methane  semors  or 
in  fresh  air  and 

(g)  I^ermissibie  mobile  equipment  used 
is  the  mine  will  be  eqoippeid  wMh  a 
continuoos  methane  monitor.  This 
monitor  will  be  calibrated  to  sound  an 
aiami  at  L0%  methane. 

8.  Petitioner  states  that  the  pityoaed 
alternate  method  vnR  provide  tbe  same 
degree  of  safety  for  the  maen  affected 
as  that  afforded  by  the  atandard. 

Re<|uest  for  Connnents. 

Persons  interested  in  ths  petition  may 
furnish  written  oommeots.  These 


Its  most  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Vartanoes,  Mine  Safety  and  Health 
Afkauatration.  Room  6Z7, 4015  Wihon 
Boaievard.  Arhogtoo.  Virginia  22203.  All 
conmfeats  most  be  postraadbed  or 
received  in  that  office  on  or  before 
OecemberlZ  IMS.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  September  B,  MBS. 
Patrida  W.  Siivey, 

Director  Office  of  Skmdanit  R^uJations  and 
Variances. 

IFR  Doc.  2U87.  Piled  11-S-BB:  &45  am] 
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Morton  TMokoi, 
Modification  «f 
Mandalonr  Safety 


Morton  Thiokol,  bic  110  North 
Wacker  Drive,  Chicago.  IIliDoi8«0606- 
1555  has  filed  a  petitioo  to  modify  the 
application  of  30  CFR  57.21046  {oxMSCut 
intervals]  to  its  Weeks  Island  New  Mine 
(I.D.  No.  16-00970)  located  in  Iberia 
Parish,  Louisiana.  The  petition  is  filed 
under  section  101(c}  of  the  Federal  Mine 
Safety  and  Health  Act  of  MI77. 

A  summary  of  the  petitioner's 
statements  foflowK 

1.  On  ]xme  20, 1984,  petitioner  was 
granted  a  motfifiration  of  30  CFR 
57.21046  to  make  crosscuts  at  intervals 
that  wouki  result  in  ^^^MMwtiwf  distaiices 
of  a{^>roximately  190  feet  for  those 
crosscBts  arode  between  roans,  with 
such  room  wid^  and  cnisscut  wididis 
hemg  approxlmataly  70  feet,  and  the 
making  of  crosscuts  at  the  eniiest 
opportuaity  in  accordance  %ntfa  the  mine 
plan,  mthout  cequirktg  that  oosscuts 
hole  throi^  beSore  advanciqg  the  room 
face  35  feet  beyond  the  next  crosscut 
center-line  {Docket  No.  M-82-19-M}. 

2.  This  petition  coooems  that  portion 
of  Condition  2  of  the  Final  Decision  and 
Older  on  thai  petition  which  states  the 
alarm  shall  be  set  and  periodically 
calibrated  to  activate  if  conoentratioBS 
of  flaaunable  gas  in  excess  of  0.25%  are 
detected,  with  automatic  shuttibwn  of 
all  undergroimd  mine  power  at  0.5%. 
Petitioner  has  experienoed  considerable 
unreliability  in  the  operation  of  its  area 
monitoring  system  at  the  0.5% 
conoentiBtion  level. 

3.  As  an  alternate  method  petitioner 
proposes  to  modify  its  applicatian  of  the 
required  flanunabie  ^as  nomtoring 
system  so  that  an  almm  will  be  set  and 
periodically  calibrated  to  activate  if 


concentrations  of  nammatite  fat  in 
excess  of  1.0%  are  detected,  with 
automatic  shutdown  of  all  mdergronnd 
mine  power  at  l.S%  concentration  of 
flammable  gas. 

4.  in  sopport  of  this  request,  petitioner 
stales  that: 

(a)  All  eqaipment  used  at  the  mine 
faces  daring  undercutting,  drilling  and 
roofbolting  wiB  be  peiniissa^ 
equipment  maintained  in  permissible 
condition; 

(b)  Non-permissible  miaing  equipment 
will  not  be  taken  beyond  the  nearest 
complete  intersection  durii^g  the 
pertinent  activities  of  the  production 
cycle: 

(cj  Electrical  disttibutioD  boxes  will 
be  penaissiUe  boxes  maintained  a 
permiasifate  oonditian: 

(d)  The  {Htmary  vehicle  fo- 
transporiation  will  be  a  peransnble 
peisoMiel  whicle  maintained  h> 
permissible  oomfition.  TMs  vehide  w31 
be  used  to  conduct  the  prcsfaift  mine 
surveys  and  inspect  the  mine  after 
blasting: 

te]  Hie  area  methane  monitoring 
system  will  be  maintained  in  workable 
condition  with  sensors  relocated  to 
provide  area  monitoring  of  workiqg 
faces; 

(f)  Mine  power  transformera  will  be 
installed  out  by  the  aaethane  senson  or 
in  fresh  air  Mid 

iSJ  Pecmisa&le  mobile  equipawint  asad 
in  the  ndae  will  be  equipped  witii  a 
coaftinaous  methane  monitor  which  wifl 
sound  an  alam  at  1X1%  methane. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  far  CansBsaAs 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Ihese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Vsnanoes.  Mine  Saiety  and  Health 
AdnamslratioR.  Room  627. 4015  Wilsoa 
Boulevard,  Arlington,  Vii-ginia  22203.  Ail 
comments  must  be  postnarked  or 
received  in  that  office  on  or  be&N« 
December  12. 1085.  Copies  «f  the 
petilkm  are  available  for  insinction  at 
thti  address. 

Dated:  November  5, 1985. 
Patrida  W.Sihrsy. 

Di factor.  Office  <4  Standards,  RegulatiottB 
and  Variances. 

[FR  Doc.  8S-28888  Filed  11-8^86;  8:45  an^ 
aausta  CODE  4n»4s-« 
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[Doctot  Na  M-CS-79-C] 

NACCO  Mining  Co;  Petition  for 
■NianmDon  or  Appeceoon  or 
■Mnonory  sMTvty  aiancnra 

NACCO  Mining  Company,  Powhatan 
Point  Ohio  43942  has  filed  a  petetion  to 
modify  the  application  of  30  CFR  75.312 
(air  pauing  tluough  abandoned, 
inaccessible,  or  robbed  area]  to  its 
Powhatan  No.  6  Mine  (LO.  Na  33-01159) 
located  in  Belmont  County,  Ohio.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  that  has  passed 
through  an  abandoned  area  or  an  area 
which  is  inaccessible  or  unsafe  for 
inspection  not  be  used  to  ventilate  any 
working  place  in  the  mine. 

2.  As  an  alternate  method,  petitioner 
proposes  to  establish  monitoring 
stations  using  carbon  monoxide  sensors 
and  a  methane  detector  where  quality 
and  quantity  of  all  air  passing  throu^ 
the  tempering  panel  will  be  monitored. 
These  stations  will  be  maintained  in  a 
safe  condition  at  all  times  and  the  roof 
will  be  supported  by  roof  bolts  or  other 
means. 

3.  In  support  of  this  request,  petitioner 
states  that: 

(a)  The  carbon  monoxide  sensor  will 
initiate  an  alert  signal  when  the  carbon 
monoxide  content  of  the  air  passing  over 
the  sensor  is  10  ppm  above  the  ambient 
level  for  the  tempering  entries  and  an 
audible  alarm  signal  when  the  cartran 
monoxide  level  is  15  ppm  above  the 
ambient  level: 

(b)  The  mehtane  monitor  will  activate 
the  alert  signal  at  a  central  location 
where  a  responsible  person  is  always  on 
duty  when  the  methane  content  of  air 
exiting  the  tempering  entries  exceeds 
0.25  volume  percent  and  an  audible 
alarm  when  the  methane  content 
reaches  0.5  percent  Two-way 
communication  exists  at  all  sections; 

(c)  The  monitoring  instruments  will  be 
examined  daily,  the  monitors  will  be 
tested  weekly  for  functional  operation, 
and  the  carbon  monoxide  sensoring 
system  will  be  calibrated  at  least 
monthly.  Tests  for  methane  will  be 
made,  and  the  quantity  of  air  will  be 
measured  at  each  station  by  a  certified 
person: 

(d)  If  at  any  time  any  part  of  the 
system  malfunctions,  or  is  deenergized, 
the  air  will  be  continuously  monitored 
by  a  certified  person  for  carbon 
monoxide  and  methane  until  the 
monitoring  system  is  restored  to  normal 
operation;  and 


(e)  The  person  at  the  central  location 
will  be  trained  in  the  operation  of  the 
systems  and  in  the  proper  procediires  to 
follow  in  the  event  of  an  alter  or  alarm. 
When  the  monitoring  system  gives  a 
visual  or  audible  signal,  all  personnel 
will  be  withdrawn  from  the  mine. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  aff^orded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Novemlier  5, 1985. 
Pallida  W.  SUvay. 

Directror.  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  85-28880  Filed  11-8-85;  8:45  am] 
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[Docks!  No.  M-«S-13»-C1 

North  Mountain  Coal,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

North  Mountain  Coal,  Inc.,  130  E. 
Independence  Street  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
73.301  (air  quality,  quantity,  and 
velocity)  to  its  West  Side — S.  Dip  Mine 
(I.D.  No.  38-07681)  located  in 
Northumberland  County,  Pennsylvania. 
The  peititon  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  ]}etitioner*s 
statements  follows: 

1.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine,  which  also  has 
no  history  of  an  ignition,  explosion,  mine 
fire  or  harmful  quantities  of  carbon 
dioxide  and  other  noxious  or  poisonous 
gases. 

2.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust 

3.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes,  particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  Hying  object  hazard  to  the 
miners  and  cause  extremely 


uncomfortable  damp  and  cold 
conditions  in  the  mine. 

4.  As  an  alternate  method,  petitioner 
proposes  that: 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1.500 
cubic  feet  per  minute: 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute:  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  minute,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  5. 1985. 
Pallida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

(FR  Doc.  85-26890  Filed  11-8-85:  8:45  am] 
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[Docket  No.  M-85-146-C] 

Otga  Coal  Co.;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

Olga  Coal  Company,  c/o  LTV  Steel 
Company,  Inc.,  P.O.  Box  6778, 
Cleveland,  Ohio  44101  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Olga  Mine 
(I.D.  No.  46-01407)  located  in  McDowell 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows. 

1.  The  petition  concerns  the 
requirement  that  retiun  air  courses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  The-main  return  air  course  was 
developed  forty  years  ago,  using 


wooden  headers  and  pKWts  for  roof 
support  which  have  deteriorated, 
resultiiig  in  numerous  roof  falls, 
prohibiting  passage. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  air  measurement 
station  in  the  return  entry  of  6  North 
Mains  where  the  quantity,  quality  and 
direction  of  air  will  be  measured  by  a 
certified  person  on  a  weekly  basis. 

4.  For  these  reasons  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Ariington.  Vir^a  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  5, 1985. 
Pallida  W.Sihrey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-26891,  Filed  11-8-65: 8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 

PmiiiR  AppNcstion  Rsc6iv6cl  Under  th# 
Antarctic  ConMrvation  Act  of  1978 

AQENCV:  National  Science  Foundation. 

ACTION:  Notice  of  Permit  Applications 
Received  Under  Antarctic  Conservation 
Act  of  1978,  Pub.  L  95-541. 


r.  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  the  required  notice  of 
permit  applications  received. 

DATI:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  the  permit  applications 
by  December  12, 1985.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADOMESS:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foimdation,  Washington,  DC 
20550. 


POM  niRTHm  mpoKMnmm  oomtact: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

supnjmENTARV  mfonmatkm:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541).  has 
developed  regulatiohs  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  aU  United  States  Citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  q>ecial  protection.  Ilie 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  ^lecial  Scientific 
Interest.  Ad<fitional  infbrmaticHi  was 
published  in  the  Fedenl  Register  on  July 
15, 1985. 

The  applications  received  are  as 
follows: 

1.  Applicant 

David  G.  Ainley,  Point  Reyes  Bird 
Observatory,  4990  Shoreline  Highway, 
Stinson  Beach,  California  94970. 

Activity  for  Which  Permit  Requested 

Taking:  Import  into  U.SA. 

The  applicant  is  conducting  a  study  of 
the  ecology  of  seabirds  and  proposes  to 
take  specimens  to  determine  diet  and 
prey  selectivity.  Specimens  proposed  to 
be  taken  are: 
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Location 

Weddell  Sea  (via  R/V  Melville  and 
USCGC  Glacier) 
Dates 
February — March,  1986. 


2.  Applicant 

Donald  B.  Wiggin.  ITT/Antdrctic 
Services,  621  Industrial  Avenue. 
Paramus,  New  Jersey  07652. 

Activities  for  Which  Permit  Requested 

Enter  Specially  Protected  Area. 

The  applicant  proposes  to  enter 
Specially  Protected  Area  number  17. 
Litchfield  Islnnd.  for  the  following 
purposes: 

Inspection  of  survival  cache  for 
boating  operations  located  on  Litchfield 
Island.  Inspection  of  cache  is  an 
operational  requlrpment  for  boating 
safety. 

Check  for  notification  signs  that 
indicate  that  Litchfield  Island  is  a 
specially  protected  area.  Signs  are 
located  at  three  primary  landing  sites. 

General  clean  up  of  the  island 
including  the  removal  of  old  cache 
material  and  the  remnants  of  a 
temporary  meteorological  station. 

Occasional  census  of  bird  and  seal 
populations  on  the  island  as  part  of  an 
overall  population  count  of  the  area. 
This  is  part  of  a  monitoring  of  mammals 
and  birds  in  the  Palmer  area  to  be 
conducted  during  the  1985-66  season 
including  the  winter  period. 

Locations 

Litchfield  Island. 
Dates 

November  1985— December  1986. 

Authority  to  publish  diis  notice  lias  been 
delegated  by  the  Director  of  the  National 
Science  Foundation. 
Pster  E.  Wilkniaa. 

Division  Director,  Division  of  Polar  Programs. 
[FR  Doc  85-28785  Hied  11-6-85: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  70-1306  and  72-1 8P1 

QMwral  Elactric  Ca  (Morris  Facttty); 
Isatianea  of  DIroctor'a  Dodslon  Undor 
10  CFR  2.206  (DI^-85-16) 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  issued  a 
decision  concerning  a  Petition  dated 
August  29, 1985,  submitted  by  the  Illinois 
Safe  Energy  Alliance  regarding  the 
General  Electric  Morris  Operation. 

The  Petition  requested  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  prepare  a 
complete  federal  environmental  impact 
statement  for  the  General  Electric 


/  VaL  50;  Ng  2ia  /  Taeaday,  Notwnfcer  12, 1M6  / 


Morris  Operation^  and  that  tfacMackar 
Regulatoiy  ComaiiMMa  lecoasider  a 
decision  by  the  f-ir-gnaing  Board 
authorizing  tba  renewal  of  the  Kcense  of 
General  Electric  Company  to  store  spent 
fuet  at  lb»  luitity  witbont  reqairiaB  a 
federal  envimmnental  impact  statement. 

The  Director  of  the  QfGce  of  Nuclear 
Material  Safety  and  Safeguards  has 
determined  to  deny  (he  Petition.  Tlie 
reasons  for  this  decision  are  explained 
in  a  "Director's  Decision  Under  10  CFK 
2^0i^"  ff3D-85-l6]  which  is  available  for 
public  inspection  in  (he  Conuntssran's 
Public  Documeat  Room.  1717  H  Street. 
NW..  Washington.  DC.  20655.  A  copy  of 
this  decision  will  be  filed  with  the 
Secretary  for  the  Commission's  review 
in  accordance  with  lOCFR  Z.206(cl. 

Dated  at  SiUer  Sphas.  Macylawi,  tllis  4tk 
day  of  November  IflBL 

For  tkc  Nuckar  Regulatocy  CaamiMioa. 
Donald  B.  I 


EOftiH 


Deputy  Dmtctar.  OfficavfNacharMKlenai 
Safety  andSajkguaw^ 

|FR  Doc  a6-2fla6»Piit<Ur4-a5;  MSan) 
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[Docket  No.  SO-ZflSI 

Northeast  NudMr  Dwf  gy  Co. 
(Millstone  Nudear  Power  Statioob  IMt 
No.  1);  Exemption 


The  Northeast  Nuclear  Energy 
CompHiry  fthe  licensee},  et  af.,  is  the 
hoMet  at  Pnrnmam\  Oyua>a%  License 
No.  DM-21  wfcicb  auHtet  iisn,  operation 
of  the  Millstone  Nuclear  Bower  Sfatton. 
Unit  No.  1.  The  license  provides  among 
other  Uri^BK.  tbitt  it  i»  sobicct  to  att  fries, 
regulations  SDsd  Ordess  (rf  tW 
Commission  now  or  herealter  i»  eSect. 

The  Millstone  Unit  No.  1  plant  power 
source  is  a  boiling  water  reactor  located 
at  tfie  HuiHsvt's  site  In  the  tD«n>  af 
Waterford,  Connecticut 

n. 

On  November  19, 1980.  the 
Commissfon  pubRsherf  a  revised  VTCPR 
50.4a  and  a  new  AppcadixELtftiaCFR 
Part  SO  regarding  fire  piotactioa  features 
of  nuclear  power  plants  (4SFR  7680^. 
The  revised  S  50.48  and  Appendix  R 
became  cffis^ive  on  Pebsaasy  17,.  lan. 
Section  IB  of  Appai£x  R  conCBina 
fifteen  iiatisi  i  liiiia.  fa'Hwrf  A  Ihioagli 
O.  eadio£«faidit 
far  a  pacticalar  aspect  aC  iK  Else 
protection  i 
plant.  Qae  of  I 
ULCiatkci 


free  oil 

foi         ^ 

a.  Separation  of  cables  and  aquipnient 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating,  Structural  steef  fbrmhig 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  ecjuivalent  to  that  retjoired  of 
the  barrier 

o.  sveparanoiT  or  catvfes  ancf  e^wpinent 
and  asaeciaterf  non-safety  dicuits  or 
reAHMbnt  trains  by  a  hei^nfel 
distance  ef  norr  then  ao  feet  with  no 


intervening  conbnatibles  or 
hazafds.  teadditiaat  ibe  del 


detcctonand 


tiatfaeftei 
c.  Encknnre  ni  cables  and  eqatpownt 
and  assoeiatsd  aon-aalety  ctrcatta  ct 
one  rcdandoni  train!  in  a  Bie  koDier 
having  a  l-)iaut  ntinf.  In  addition,  fire 
detectora  and  a»  aatomatic  &a 

'"rr""""'""  "1~* *•""       inttsMnt  in 

the  fire  area. 

m. 

By  letters  dated  March  1.  and  July  16, 
1982  as  supplemented  by  letters  dated 
April  15, 1983.  December  4, 1984.  August 
7  and  23»  lOSSv  the  licensee  re<|uestBd 
exemptions  fiom  Ike  leiiuireaients  ot 
section  ULG  of  Appendix  R,  to  the 
extent  that  it  requires  physical 
sepnratian  and/ar  &e  prataction 
systems  to  protect  redundant  trains  of 
safe  shutdown  related  cable  and 
eqnipnent.  The  aoeeptabiBty  of  Ae 
exeinptian  re^aesta  fsr  each  of  liw  five 
fu«  aseaa  is  addrcased  betow.  Details 
are  contained  in  the  NRC  stairs  reiatad 
Safety  Evaluation. 

The  fire  areas  related  to  the  five 

(1)  Main  Control  Room  (Fire  Area  T- 
21). 

(2)  Turbine  BoiMfng  Reactor  Feed 
Pump  Area.  Elevation  14'ft"  (Fira  Aiea 
T-5  B  and  C}. 

(3}  Torbine  Buifcfing  Switcb^ear  Area 
rr-19A4,  Elevation  34'  &". 

(4)  Turbine  Bnilding  Switehgear  Area 
JT-I9  CD  and  El  Elevation  M'VT. 

(5)  ^vartnr  n"'i'^'"o Northsaslr 

Elevation  42'8''  (Area  R-1^. 

Exemption  t  Main  ContwF Room  (Fire 
Area  T-21J 

The  control  room  is  not  in  caoipliance 
witb  section  BLC  because  fli  die  lack  of 
adequate  physical  separation  between 
redundant  shutdown  divisions  and  the 
lack  of  an  alternate  shutdown  capability 
independent  of  the  control  room. 

The  Unit  1  control  room  is  enclosed 
by  complete  reinforced  concrete 
construction  except  at  tiie  eonmwn 
boundary  with  the  Unit  2  Control  Raorn. 
where  a  smoka  barrier  fnetel  panei  and 


glass)  la  I 
protected  bjr  i 
rated  penstratisa  i 
other  plant  locations,  i 
shutdown  divisiona  an  sapaiatad  and 
protected  so  tlwtone  dMskn  mil 
reman  free  of  file  -* — iimr  Tkere  ia^ 
therekMe,  taasoasUa  asaaranca  that  a 
fire  tkat  occuES  outakia  af  die  GOBtrol 
room  will  a^Gl  only  one  alwtdoiwD 
division  within,  the  control  room  and    ' 
because  the  control  room  is  a  separate 
fire  area  from  the  rest  of  the  plant,  a  fire 
that  occurs  anywhere  etna  ia  tit*  i 
will  not  endanger  control  room 
operators. 

The  fire  hazard  within  the  control 
room  is  Iow.In-sitiLcamb«ist&Ie 
'  materials  consist  main^  ofpapei.^  cable 
insulatien  within  the  control  panclt>^  and 

combustiUes.  The  quantity,  nature,  and 
distribution  of  the  in  situ  combustibles 
is  such  that  if  a  fire  were  to  ^rnip.  il 
would  not  propagate  qjuicLIy  or  «»v«»«"t 
over  a  large  area  of  the  control  room. 
The  hazards  associated  with  transient 
combustible  materiala  wffl  be  furtfier 
mitigated  to  a  limited  extesl  by  the  i 
inspsctiona  and  the  1 
administrative  controls.  WWet 
meaaaresbyl 
to  ensure  that  additional  i 
of  combustible  materials  will  not  occur, 
uiey  WW  111  leuuce  nw  prooaonny  of 
having  thsuL  Because  the  contrf>l  room 
is  contfinuousTy  manned  and  because  a 
fin  detection  system  is.  present  iaaU. 
areas  aataide  af  the  nocmaL  line  of  sig^ 
of  the  operators,  any  potential  fire  will 
be  detected  la  its  incipient  atageaLThia 
early  fire  warning  capability,  coupled 
with  the  portable  fire  fighfnig  equqiment 
in  the  room,  provides  reasonable 
aasuranne  that  a  fire  will  be  discovered 
and  suppressed  before  rrnrkinga 
sigaificant  mngpihiHo.  The  sta^ 
there&re,  concfaided  that  a  fire  located 
away  bana  the  control  panels  will  not 
poeed  a  direct  threat  to  safe  ahii^H^w^ 
systems  in  the  panels. 

Becawae  of  tlK  i^niity^  spatial 
sepantian  between  ndimdimt 
sbutdafwa  divisiooa  in  eitimr  the 
auxiliary  panels  as  the  main  control 
console,  a  fire  at  or  within  the  panels 
has  the  potentfaf  for  cEsmagiii^  both 
divisions.  Protecffon  against  ftits  hazanl 
will  be  acfifeved  by  the  insta&tfon  of 
seals  at  the  floor  arcrand  the  panels  and 
console  which  will  prevent  a  spfffed 
flaniuiubFe  Hquitf  tram  flowing  info  the 
cabinets.  Additional  protection  agamst 

nm  flia  iM|iiBiwiiin  Bjaftsi  llial  ■iP  hi 
inslallBd  to  pnteci  tin  I 
coateol  man.  The  cu 
administrative  controls  and  the  ne 
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keep  the  space  around  the  panels  free  of 
obstruction  for  operator  access,  will 
help  preclude  accumulations  of 
combustibles  to  a  signiflcant  degree. 

If  a  fire  should  occur  at,  near,  or 
within  the  panels,  the  fire  or  fire 
suppression  activities,  such  as  the 
dischaige  of  a  portable  fire  extinguisher, 
may  cause  a  loss  of  function  of  a  portion 
^f  the  main  oonbvt  board  or  auxiUary 
control  panels.  Safe  shatdo%vn 
conditions  could  still  be  achieved  and 
maintained  via  the  alternate  shutdown 
capatrility. 

The  licensee  has  committed  to  provide 
an  automatic  halon  fire  suppression 
system.  The  suppression  system  also 
has  the  capability  for  manual  activation 
if  the  operators  become  aware  of  a  fire 
before  the  fire  detection  sensors.  The 
staff  concluded  that  any  potential  fire 
that  occurs  within  the  main  control 
board  will  be  rapidly  detected  and 
either  automatically  or  manually 
suppressed  before  serious  damage 
occurs. 

Local  fire  damage  to  the  panels  is  also 
possible,  Staff  (pinion  is  that,  because 
of  the  limited  nature  of  the  fire  hazards 
and  the  level  of  fire  protection  in  the 
control  room,  the  worst  damage  is  the 
complete  loss  of  two  adjacent  panels  in 
the  main  control  console  or  one 
enclosed  auxiliary  control  panel.  The 
licensee  will  have  provisions  for  safe 
shutdown  if  fire  causes  a  loss  of 
function  to  the  shutdown  systems  in  any 
one  of  the  four  control  room  fire  zones. 
The  staff  found  this  acceptable. 

The  remaining  concern  involved 
control  room  habitability.  Because  the 
achievement  of  safe  shutdown  after  a 
fire  in  the  control  room  is  dependent  on 
some  undamaged  safe  shutdown 
systems  in  the  room,  fire  effects  have  to 
be  limited  so  that  safe  shutdown  can  be 
achieved  and  maintained  if  control  room 
evacuation  becomes  necessary  for  a 
period  of  time. 

Because  of  the  limited  fire  hazard^Hn 
the  control  room,  the  continuous 
presence  of  control  room  operators  and 
the  added  fire  protection  proposed  by 
the  licensee,  including  an  automatic 
Halon  fire  suppression  system,  the 
effects  of  a  fire  in  the  control  room 
would  not  be  serious  enough  to  cause 
long  term  evacuation.  The  staff  judged 
that  control  room  habitability  could  be 
reestablished  within  one  hour  if 
evacuation  became  necessary,  with 
reliance  upon  the  manual  smoke 
removal  system,  portable  exhaust  fans, 
and  self-contained  breathing  apparatus. 

The  Hcensee  will  have  provisions  for 
safe  shutdowTi  if  the  control  room 
remains  habitable  during  a  fire  or  if 
evacuation  is  necessary  for  up  to  one 
hour.  The  staff  therefore  concluded  that 


there  is  reasonable  assurance  that  under 
all  tredible  fire  scenarios  for  the  control 
room,  a  capability  to  achieve  and 
maintain  safe  shutdown  conditions  will 
remain  free  of  fire  damage. 

Based  on  the  above  evaluation,  the 
staff  concluded  that  the  »(isting  fire 
protection  with  the  proposed 
modifications  will  provide  a  level  of  fire 
protection  equivalent  to  that  provided 
l^  Item  III.G.2.  Additional  modifications 
needed  to  jneet  the  requirements  of 
section  IILG  of  Appendix  K  would  not 
significantly  increase  fire  safiety  of  the 
plant.  Therefore*  dw  staff  finds  the 
licensee's  request  for  exemption  from 
section  III.G.2  of  Appendix  R  to  10  CFR 
50,  for  the  control  room  acc^tabie. 

Exemption  2  Turbine  Building  Reactor 
Feed  Pump  Area,  Elevation  14' 6"  (Fire 
Ana  TS  B  and  C) 

The  requirements  of  section  ni.G.2 
were  not  met  because  of  the  lack  of  an 
area-wide  automatic  fire  suppression 
system. 

The  Turbine  Building  is  considered  a 
single  fire  area.  Within  it,  the  licensee 
has  identified  the  Reactor  Feed  Pump 
Area  as  a  location  where  automatic 
sprinkler  protection  has  not  been 
provided  per  section  III.G.2.0. 

Safe  shutdown  equipment  present  in 
this  location  consists  of  reactor  feed 
pumps  A  and  B;  supporting  lube  oil 
pumps  A  and  B;  anid  motor  control 
centers  (MCC)  2-4  and  2A-4.  Shutdown- 
related  cables  in  this  location  are  listed 
in  the  licensee's  April  15, 1983  submittal. 

A  fire  of  significant  magnitude  could 
cause  the  loss  of  redundant  shutdown 
systems.  However,  the  feed  ptmip  area 
is  protected  by  an  automatic  fire 
detection  system  which  alarms  in  the 
Control  Room.  If  a  fire  should  occur,  it 
would  be  detected  in  its  formative 
stages  before  significant  temperature 
rise  or  fkme  propagation  occurs.  The 
plant  fire  brigade  would  then  be 
dispatched  to  the  area  to  extinguish  the 
fire  using  the  manual  fire  fighting 
equipment  available  in  the  area. 

ff  rapid  fire  spread  occurred  before 
the  arrival  of  the  brigade,  the  existing 
and  proposed  sprinkler  systems  would 
actuate  to  limit  fire  spread,  reduce  room 
temperatures  and  protect  the  shutdown- 
related  components.  The  cable  fire- 
barrier  will  protect  one  division  of 
redundant  shutdown-related  cables  from 
damage. 

All  other  shutdown  systems  have 
redundant  counterparts  in  other  fire 
areas  or  are  required  only  for  cold 
shutdown  and  can  be  repaired  within  72 
hours.  There  is,  therefore,  reasonable 
assurance  that  if  a  fire  occurred  in  the 
feed  pump  area,  safe  shutdown  could  be 
achieved  and  maintained. 


Existing  fire  protection  includes: 
partial  automatic  sprinkler  protection;  a 
fire  detection  system:  cable  tray  fire 
stops;  taanual  hose  stations  and 
portable  fire  extinguishers.  In  the  April 
15, 1983  letter,  the  licensee  committed  to 
protect  one  train  of  the  redundant 
emergency  diesel  generator  power  and 
control  cables  in  a  labour  fire-rated 
barrier  and  to  protect  these  cables  by  an 
automatic  sprinkler  system. 

Based  on  this  information,  the  staff 
conchided  that  the  licensee's  attemate 
fire  protection  configuration  will  achieve 
an  acceptable  level  of  fire  protection 
equivalent  to  that  provided  by  section 
III.G.2.  Therefore,  the  staff  finds  the 
licensee's  request  for  exemption  for  the 
Reactor  Feed  Pump  Area  acceptable. 

Exemption  3  Turbine  Building 
Switchgear  Area  (T-19A)  Elevation 
34' ff'  (Area  19-A) 

The  requirements  of  section  III.G.2  are 
not  met  because  the  redundant 
switchgear  and  associated  cable  are  not 
completely  separated  by  a  1-hour  fire- 
rated  barrier  and  are  not  completely 
protected  by  an  automatic  fire 
suppression  system. 

llie  Turbine  Building  is  a  single  fire 
area.  Within  it,  the  licensee  has 
identified  the  Switchgear  Area  T-19A  as 
a  location  where  automatic  sprinkler 
protection  has  not  been  provided 
throughout 

Safe  shutdown  equipment  in  this 
location  consists  of  redundant 
shutdown-related  switchgear.  Shutdown 
cables  in  this  location  are  listed  in  the 
licensee's  April  15, 1983  submittal. 

Existing  fire  protection  includes  a 
complete  fire  detection  system,  manual 
hose  stations,  and  portable  fire 
extinguishers.  In  the  April  15, 1983  letter, 
the  licensee  committed  to  install  an 
automatic  deluge-type  water  spray 
system,  actuated  by  heat  detector  and  a 
concrete  curb-dike  to  protect  switchgear 
in  this  location  from  its  redundant 
counterpart  in  Switchgear  Area  T- 
19CDE.  The  licensee  also  committed  to 
protect  one  division  of  shutdown-related 
cables  from  a  fire  in  zone  T-19B  to  a 
point  60  feet  beyond  its  redundant 
switchgear  located  in  area  T-19A. 

The  NRG  concern  was  that  a  fire  of 
significant  magnitude  could  cause  the 
loss  of  these  systems.  However,  the 
principal  fire  hazard  to  the  switchgear 
and  cables  is  combustable  cable 
insulator.  Because  these  cables  are 
coated  with  a  fire  retardant,  the  staff 
concluded  that  a  fire  in  them  would  not 
burn  rapidly  or  with  initially-high  heat 
release.  A  fire  would  be  detected  early 
by  the  fire  detector  system.  The  fire 
brigade  would  then  be  dispatched  to 
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extingHiak  tke  fii*  aaios  tb«  maniMl  fire 
figbtiBBcqpiipaMal  that  is  avaihUe. 
Pendiac  aoival  al  tha  bogada.  A» 
deluge  system  batwaca  \ht  awntdigear 
wauld  adivate  anal  diaakacga  water 
autamatkally  in  a  "carteiB"  patten^ 
This  coDcsyl  baa  been  used  sucGesa&iUy 
to  pcotectopeBingaiafiiB  wallaaad 
floor/ceiling  auamblies  aiul»  t&etefoie, 
provuie  icasonable  aMwranrr  tbat 
switchgear  from  aoe  divisiea  woU 
remain  undamaged.  Ako,  tbc 
combination  ef  a  l-bour  fiieriated 
bazricr  with  the  6Q  fed  of  sepacatioa 
between,  shuldowii'  cable  and  ita 
redundant  awitcbgear  will  provide 
sufTicient  passive  protection  until  tbe 
fire  is  put  ouL 

Based  on  this  understanding,  the  staff 
concluded  that  the  Dcensee's  alternate 
fire  protection  coajgaiatiua.  will 
achieve  an  aceeplaMe  levci  af  tbv 
protection  equivalent  to  IbM  provided 
by  section  III.G.2.  Thecefore.  (he  staS 
finds  the  Hcensee's  request  for 
exemption  for  the  Switchgear  Area  (T- 
I9A)  acceptable. 

Exemption  4  Turbine.  Building. 
Switchgear  Area,  STfl"  (Area  T-19  C,  D, 
E) 

The  reqwremente  c^secthm  RC.2  are 
not  met  becasse  redmdsnt  switchgear 
are  net  eonpletdy  prate; ted  by  a  l-honr 
fire  barrier  and  are  not  emnpletely 
protected  by  an  automatic  fire 
suppresnbs  syatsii 

The  Turbine  BoMkig  i»  a  sii^e  fire 
area.  WHhin  it,  tte  Nmsee  has 
idestfficd  Switchgear  Area  T-19  C  D,  B 
as  a  locaSiawbLii.  autonatic  sprinkler 
protectioB  kaa  out  been  provided 
thnmghonL 

Safe  shatdowneqaiiaaent  in  this 
location  oonaiBts  of  rednndant 
switcfa^esf;  125-VDC  motor  contiat 
center  DC  11-A-a;  bsMeiy  cbargeis  1. 
lA.  awillA:  aad  y»  AV  boa  tie  fimn 
bus  #7  tobun  #X  Sbatdows  cables  in 
this  locaiian  ate  lialed  in  the  bccnsee's 
April  15v  1909  sobnittaL 

Existing  fire  preteetten  includes  a  pie- 
action  ^fpe  aprinkter  qratem  far  the  seal 
oil  unit  and  lift  pampac  a  &e  detectien 
system;  manual  hose  stations  and 
portable  fira  exlnginshcra. 

In  tbe  Apia  ISv  1983  subaaittal.  the 
liceasee  cooiraitted  ta  inataU  a  V-honr 
fire  barrier  to  protect  aU  the  S-Z.  traui 
shatdawn  related  cableSk  the  aeevice 
water  pump  e^Iea  and  (be  S^  DbC 
switchgear.  la  addition,  an  aailoawtic 
deluge  ^(stera  and  curb/ dike  wiU  be 
ioBtayed  ta  protect  tbe  switcbsear  in 
this  location  froai  its  redundant 
counterpart  in  Switchgear  Area  T-19B. 

The  switchgear  area  ia  protected  by 


an  early-wamiag  fira  datectian  system 
which  alaima  n  (he  central  iDeas.  Thane 
is  reasonabl*  aiaiirnnre-  thnt  if  a  fire 
should  aecv.  H  Witt  be  detected  and 
suppressed  eariy  by  die  plant  fira 
brigade.  Until  ttie  fiae  is  siqipreaaeiL  the 
propaaed  dehi^  eywtri  mid  l-haur  fire^ 
rated  barrieia  witt  peoafcle  peetection  to 
one  diviaon  aC  ifartdowB  syateme  n> 
that  a  safe  shatdown  opaUitj' wili  be 
availriiie  dotinp  and  after  a&n 
Based  on  the  (dxrve,  de  steff 
coockided  that  the  hcensec^a  altematir 

achievnan  ictpteMaleaatof  fiae 
protectsoo  ai|ai«a)ent  ta  thnt  pmidtod 
by  eeetien  DECT  Thoefine.  the  staff 
finds  the  Merasee'a  request  br 
exeraptioa  for  the  Switchgear  Area  fl- 
19  CSiSi  acceptabla 

Exemption  5  Reactor  Building- 
NorAeast,  Ehvation  42  er  (Area  R^t9) 

The  technca)  reqaHeoieRts  ef  section 
III.G.a  are  no*  net  beeaose  the 
redundant  instrument  racks  and  rested 
pneemaxi^  teoing  ave  rot  cofnpletefjr 
separated  by  a  S-hoor  fire^rated  barrier. 

Tbe  Reactor  IhilRihig  is  a  sin^e  nre 
area.  WilhR  ft,  Ae  Scensee  has 
identiHed  Ae  iiui  Aeust  oomerof 
elevation  42*  9"  as  a  tbcatioit  where  a 
complete  S-hom-  fire  rated  barriBT  docs 
not  exist  between  redmidant  instrument 
racks. 

Safe  shutdown  systems  in  this 
Tocatian  consists  of  tke  following 
eiiufpuieut 

Reactor  BuiMing  dosed  cooBng  water 

pumps. 
Reactor  Building  closed  cooling  water 

heat  exchaagerSk 
Reactor  and  recirculation  pua^) 

insteuaaeat  rackSk 
Isolation  coadeaaer  condensate  return 

valve. 
Isolatim.  coadenser  valve  (raneffr 

switches 
Motor  canteol  center. 

Existing,  fire  protection  eoasista  af  an 
automatic  dduge  spriaklCT  system  £or 
the  Bioter  generator  set  areas;  a  wet 
pipe  ^Tinkler  system  far  cable  tray 
prateetiea;  a  fire  detectien  systeav 
manual  hose  stations  and  peirfaUe  fire 
extingiiohersw 

The  licensee  jatfified  the  exeaiptioB. 
on  the  basis  ai  the  existmg  fire 
proteetiani.  the  constiactisn  ol  the 
instrument  racks  and  related  pneumatic 
tubing  and  die  30-'4e  feck  of  spnfial 
separation  between  redmidant  racks 
and  tubia^ 

The  staff  waa  concerned  that  becanac 
a  complete  3-boar  wan  did  not  esdat 
between  the  redundant  mstrument 
racks,  they  coidd  both  be  dmaaged  if  a 


fice  accurrad  in  this  lacatian.  Ike  I 
where  comhustile  matesials  are 
concentrated  aee  pentected  by  i 
fire  sappecaooB  syitenu.  la 
this  locatiattiapmjtaUaJhynfiae 
detection  lystes  whidv  ahiuMi  in  the 

I  be  deteelad  ta  ila  famnatrve 

propagatioB  or  teapsratan  rise 
occurred.  It  wonld  iten  he  eappmssed 
by  the  fire  hehjadeasfagawnaalfire 


If  a  fire  originated  on  either  sMroTdK 

BCl  Gw  8  SlBBRl  IV  pVOVCCm  IR  SiSVirniBCBV 

rack  from  direef  ftwne  impiiiguucHt  aatd 
racnant  energy,  b  a  nre  were  toeated  at 
the  leading  edge  of  tfie  wrif,  Ae 
automatic  sprinUer  system  wouKf 
actuate  to  so^press  ffie  fire,  Fstfoce  room 
temperafnres  and  protect  die  racks. 
Until  the&eissBppressedl  Ae49feef  of 
spatial  seporallun  between  the  latAs 
and  the  V^-inch  steel  plate  rack 
enciosnres  wenfu  pnivide  a  degree  or 
passive  fire  protection  to  provide 
reasonable  assurance  that  at  lesat  one 
rack  wooM  remain  free  of  fire  damagp. 

Based  an  the  above,  the  staff 
concfuded  (hat  the  licensee's  alternate 
fire  pcotectfon  configuratfoo  will  achieve 
an  acceptable  level  of  fire  protection 
equivafeBt  to  that  provided  k^  section 
IILG.2.  Therefore,  the  staff  finds  the 
licensee's  request  for  exemption  for  (he 
northeast  comer  of  (he  Reac(or  Building 
on  elevation  42*  6'.  area  R-I9 
acc^table. 


IV. 


The  Commission  has  defeonined  that, 
pursuant  to  ID  CFR  SQ.IZ,  these 
exemptions  as  described  in  section  m 
are  authorized  by  law  and  wiU  not 
endanger  life  or  property  or  comman 
deilBse  and  security  aad  are  otherwise 
in  the  puhEc  interest  Therefore,  the 
Commission  hereby  granU  the 
exemption  requests  irf^ntffipy^  in  aty-tin^ 
in  above. 

Pursuant  to  10  CFR  51.32  the 
Commission  haa  determined  that  the 
granting  of  these  Exemptiona  will  not 
result  in  any  significant  environmental 
impact  (50  FR  41286,  October  9. 1985}v 

The  S^ety  Evaktattsp  dated 
Noveadier  6k  108&  lel^d  ta  tiua  action 
and  the  above  referenced  suhmittala  by 
the  licensee  are  nvnikihln  for  public 
inspeetiaa  at  the  Coeuueaiani's  E^tblic 
Deeament  Boon  1717  H  Street.  NW., 
Washington,  DC  20665^  and  at  tbe 
Watetfaed  PkUic  Ldirary.  4»  Bape  Fctry 
Road.  Wateifoed.  CowMCticut  06386; 
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A  copy  of  the  Safety  Evaluation  may 
be  obtained  upon  written  request  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

These  exemptions  are  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland,  tiiis  6tii  day 
of  November  1B8S. 

For  the  Nuclear  Regulatory  Commissioa. 
Hugh  L,  laoiBpMMi,  fr.. 
Director,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  85-26800  Filed  11-8-85;  8:45  am) 
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Reloeation  of  Records  for  the  San 
Onofre  Nuclear  Generating  Station 

agency:  Nuclear  Regulatory 

Commission. 

AcnON:  Notice  of  proposed  relocation  of 

records  for  the  San  Onofre  Nuclear 

Generating  Station. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  considering  moving  the  Local 
Public  Document  Room  records 
collection  for  the  San  Onofre  Nuclear 
Generating  Station  from  the  San 
Clemente  Public  Library,  San  Clemente, 
California,  to  another  location.  Because 
of  the  size  of  the  collection,  which  now 
measures  almost  150  shelf  feet  of 
material,  it  has  become  increasingly 
difficult  for  the  San  Clemente  Public 
Library,  with  its  limited  facilities  and 
staff,  to  properly  maintain  and  service 
the  collection,  and  to  provide  assistance 
to  the  public  in  utilizing  the  collection. 
DATE:  Comment  period  expires 
December  12, 1985.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  filed  on  or  before  this  date. 
ADDRESSES:  Written  comments  may  be 
submitted  to  the  Local  Public  Document 
Room  Branch,  Division  of  Rules  and 
Records.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  1717  H 
Street,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jona  L.  Souder,  Chief,  Local  Public 
Document  Room  Branch,  Division  of 
Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
■  Commission,  Washington,  DC  20555, 
Telephone  301-492-7536.  or  Toll  Free 
800-636-8081. 
SUPKEMENTARY  INFORMATION:  For  the 

past  several  years,  the  San  Clemente 


Public  Libarary,  located  at  242  Del  Mar, 
San  Clemente,  California,  has  served  as 
the  Local  Public  Document  Room 
repository  for  records  relating  to  the  San 
Onofre  plant  The  document  collection 
includes  essentially  all  records 
considered  by  the  NRC  in  the  licensing 
and  regulation  of  the  San  Onofre  plant 
Because  of  the  growth  in  the  size  of  the 
collection  and  the  library's  limited 
facilities  and  staff,  the  NRC  has  decided 
to  relocate  the  collection. 

Two  libraries,  which  have  expressed 
an  interest  in  maintaining  the  collection 
and  are  being  considered  as  alternate 
sites,  are  those  at  the  University  of 
California  at  Irvine,  California,  and 
Saddleback  Community  College  at 
Mission  Viejo,  California.  The 
University  of  California  at  Irvine  is 
located  about  20  miles  north  of  San 
Clemente  and  Saddleback  Community 
College  is  located  about  10  miles  north 
of  San  Clemente. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  new  location  for 
the  collection  are: 

(1)  The  willingness  and  ability  of  the 
library  to  house  and  maintain  the 
collection; 

(2)  The  physical  facilities  available, 
including  workspace  and  copying  and 
micrographics  equipment; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  assist  the  public  to 
locating  records; 

(4)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evenings  and  weekends 
hours; 

(5)  The  proximity  of  the  library  to  the 
San  Onofre  plant;  and 

(6)  The  proximity  of  the  library  to 
existing  user  groups  of  the  collections,  If 
known. 

Public  comments  are  requested  on  the 
desirability  to  moving  the  San  Onofre 
collection  to  the  University  of  California 
Library  at  Irvine,  Saddleback 
Community  College  Library,  or  to  any 
other  appropriate  hbraryin  the  vicinity 
of  the  San  Onofre  Plant. 

Dated  at  Bethesda.  Maryland  this  etfa  day 
of  November,  1986. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
J.  M.  FatooB. 

Director,  Division  of  Rules  and  Records, 
Office  of  Administration. 

[FR  Doc.  85-26857  Filed  ll-fr-85;  &45  am] 
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(Dooiut  No*.  5<M4S-OL  ft  OL-2,  SIM4S- 
OL  ft  OL-21 

Texas  Utnitles  Electric  Co^  etaL 
(Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2);  Hearing 
Location 

November  5, 1985. 

Before  Administrative  Judges:  Peter  B. 
Bloch.  Chairman,  Dr.  Kenneth  A.  McCollom, 
Dr.  Walter  H.  Jordan.  Herbert  Grossman.  Eaq. 

A  prehearing  conference  to  discuss 
procedural  matters  on  the  above- 
captioned  case  will  be  held  on 
November  12, 1965  in  Dallas,  Texas  from 
8:30  a.m.  to  5:00  p.m.  at  the  following 
location:  Commission's  Courtroom  (Ist 
Floor),  Dallas  Cotmty  Administration 
Building.  411  Ehn  Street  Dallas,  Texas 
75202-3301. 

For  the  Atomic  Safety  and  Licensing  Board. 
Peter  B.  Blodi,  • 

Chairman,  AdministratJve  Judge. 
Bethesda,  Maryland 
[FR  Doc  85-26861  Filed  11-8-66: 8:45  am) 
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POSTAL  RATE  COMMISSION 
Visit;  PhHadelptiia  Post  Office 

November  5, 1965. 

Notice  is  hereby  given  that  the 
Chairman  and  Commissioners  of  the 
Postal  Rate  Commission  will  visit  the 
Philadelphia  Post  Office,  30th  and 
Market  Streets,  Philadelphia, 
Pennsylvania,  on  November  13, 1985  at 
2:00  p.m.,  to  obtain  general  knowledge 
and  understanding  of  mail  operations.  A 
report  of  the  visit  will  be  on  file  in  the 
Commission's  Docket  Room. 
Charles  L.  Clapp, 
Secretary. 
(FR  Doc.  85-28791  Filed  11-8-65;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[ttrtssn  No.  IC-14787;  (Fie  No*.  ilZ-SMS 
and  812-5S33)] 

Uoyds  BanIc  pic  and  Uoyds  America 
Capital  Corp^  Application  for  an  Order 
Exempting  Applicants  From  aH 
Provisions  of  the  Act 

TMovember  5, 1385. 

Notice  is  hereby  given  that  Lloyds 
Bank  pic  ('l.loyds"),  71  Lombard  Street 
London  EC3P,  England,  and  its  wholly- 
owned  subsidiary,  Lloyds  America 
Capital  Corporation  ("Lloyds  America"). 
Suite  430, 1000  Louisiana  Street 
Houston,  TX  77002  (collectively. 
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"Applicants")  each  filed  an  application 
on  August  29, 1984.  and  amendments 
thereto  on  October  29, 1985,  for  an  order 
of  the  Commission  pursuant  to  section 
8(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act")  exempting  Applicants 
from  all  provisions  of  the  Act  in 
connection  with  their  proposed  issuance 
and  sale  of  commercial  paper  and  other 
debt  securities  in  the  United  States.  All 
interested  persons  are  referred  to  the 
applications  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  applicable  provisions 
thereof. 

According  to  the  applications.  Lloyds 
is  recognized  as  a  commercial  bank 
under  the  United  Kingdom's  Banking 
Act  of  1979.  and  is  engaged  in  a  wide 
range  of  commercial  and  retail  banking 
operations.  Lloyds  Turther  states  that  its 
businesses  are  similar  to  those  of  the 
largest  United  States  banks,  that  it  is 
represented  in  47  countries,  is  one  of  the 
largest  banking  groups  in  the  world  and 
one  of  London's  four  major  clearing 
banks,  and  that  it  had  total  assets  of 
$21.2  billion  as  of  December  31, 1984. 

Lloyds  represents  that  it  is  subject  to 
extensive  regulation  in  the  United 
Kingdom,  including  regulation  of  the 
Bank  of  England.  Further,  because  of 
United  States  activities  engaged  in  by  its 
wholly-owned  subsidiaries.  Lloyds  is 
also  subject  to  the  Bank  Holding 
Company  Act  of  1956.  the  International 
Banking  Act  of  1978,  and  the  regulations 
of  pertinent  state  banking  authorities  in 
the  United  States.  Accordingly,  Lloyds 
represents  that  is  regularly  meets  a  wide 
range  of  criteria  generally  imposed  on 
recognized  banks.  Lloyds  states  that  it 
files  regular,  detailed  reports  and 
periodic  statistical  returns  prescribed  by 
the  Bank  of  England  that  are  designed  to 
enable  the  Bank  of  England  to  analyze 
liquidity  and  exposure  to  asset-related 
and  other  risks. 

Lloyds  presently  proposed  to  directly 
issue  and  sell  short-term  commercial 
paper  (the  "Notes")  in  the  United  States 
in  minimum  denominations  of  $100,0(X) 
or  more.  Lloyds  represents  that  the 
Notes  will  be  sold  through  major  United 
States  commercial  paper  dealers  to 
institutional  and  other  sophisticated 
investors  and  will  not  be  offered  to  the 
general  public  The  Notes  will  rank  por; 
passu  with  other  unsecured  debt 
securities  of  Lloyds  having  the  same 
degree  of  subordination  and  senior  to 
the  shares  of  Lloyds.  Lloyds  plans  to  sell 
the  Notes  without  registration  under  the 
Securities  Act  of  1933  (the  "1933  Act")  in 
reliance  upon  an  opinion  of  its  United 
States  coimsel  that  the  Notes  will 


qualify  for  the  exemption  from 
registration  requirements  afforded  by 
section  3(a)(3)  of  the  1933  Act  of  certain 
short-term  commercial  paper.  Lloyds 
represents  that  it  will  not  issue  or  sell 
any  Notes  until  it  has  received  an 
opinion  of  its  United  States  counsel  that 
the  proposed  offering  of  the  Notes 
would  be  entitled  to  such  exemption.  In 
the  future,  Lloyds  may  issue  other  debt 
obligations,  in  addition  to  the  Notes,  the 
offer  and  sale  of  which,  like  the  offer 
and  sale  of  the  Notes,  will  be  subject  to 
the  same  representations  and  conditions 
set  forth  in  its  application. 

Lloyds  America  represents  that  it  is  a 
Delaware  corporation  and  is  wholly- 
owned  by  Lloyds.  Lloyds  America 
further  represents  that  its  sole  function 
will  be  to  operate  as  a  ftnancing  vehicle 
to  raise  capital  for  Lloyds  and  its 
subsidiaries  for  use  in  current 
transactions. 

Lloyds  America  proposes  to  issue  and 
seU  in  the  United  States  long-term, 
intermediate-term,  or  short-term  debt 
securities,  including  commercial  paper. 
Debt  securities  issued  by  Lloyds 
America  will  rank  pari  passu  with  other 
unsecured  debt  securities  of  Uoyds 
America  having  the  same  degree  of 
subordination  and  senior  to  the  shares 
of  Lloyds  America.  Lloyds  America 
represents  that  payment  of  principal, 
and  premium,  if  any,  and  interest  on  any 
such  debt  securities,  will  be 
unconditionally  guaranteed  by  Lloyds. 
Applicants  represent  that  such  debt 
securities  will,  in  effect  be  obligations 
of  Lloyds,  and  that  holders  of  the 
obligations  may  look  directly  to  Lloyds 
for  payment.  Applicants  state  that 
Lloyds'  guarantees  on  long-term  debt 
securities  issued  by  Lloyds  America 
must  be  made  on  a  subordinated  basis 
in  order  to  comply  with  provisions  of 
other  instruments  pursuant  to  which 
Lloyds  has  issued  and  sold  long-term 
debt  securities.  Such  guarantees  will 
rank  pari  passu  with  other  unsecured 
debt  securities  of  Lloyds  having  the 
same  degree  of  subordination  and  senior 
to  the  shares  of  Lloyds. 

Applicants  represent  that,  prior  to 
issuance  of  any  debt  securities  in  the 
United  States,  the  obligations  will  either 
be  registered  under  the  1933  Act  or 
Applicants  will  receive  an  opinion  of 
United  States  counsel  that  such 
obligations  are  exempt  from  the 
registration  reguirements  of  said  Act.  In 
the  case  of  a  public  offering  of  debt 
securities  requiring  registration  in  the 
United  States,  prior  to  any  such  offering, 
Applicants  state  that  they  will  file  a 
registration  statement  under  the  1933 
Act,  and  that  they  will  not  sell  such 
obligations  until  the  registration 


statement  has  been  declared  effective 
by  the  Commission.  Applicants  state 
that  they  will  comply  with  the 
prospectus  delivery  and  all  other 
requirements  of  the  1933  Act  in 
connection  with  their  proposed  offer  and 
sale  of  registered  debt  securities. 
Applicants  represent  that  they  may  also 
offer  and  sell  registered  debt  securities 
in  the  United  States  to  the  general 
public  and  that  such  obligations  may  be 
sold  in  minimum  denominations  of  less 
than  $100,000.  Applicants  further 
represent  that  they  will  not  offer  or  sell, 
except  to  their  employees,  any  equity 
securities  in  the  United  States  unless  the 
Commission  shall  have  entered  on 
order,  or  amended  the  order  sought 
herein,  permitting  the  Applicants  to 
make  such  offers  and  sales  of  equity 
securities. 

With  respect  to  any  offering  of  debt 
seciuities  not  registered  under  the  1933 
Act.  Applicants  undertake  to  provide 
each  offeree  of  the  obligations  prior  to 
purchase  of  such  obligations,  a 
memorandum  (the  "Memorandum") 
which  describes  the  business  of  the 
Applicants,  including  their  most  recent 
publicly  available  audited  financial 
statements  examined  in  accordance 
with  generally  accepted  accounting 
principles  applicable  to  United  Kingdom 
banks.  Applicants  represent  that  the 
Memorandum  will  describe  any  material 
differences  between  United  Kingdom 
accounting  standards  applicable  to 
Applicants  and  generally  accepted 
accounting  principles  employed  by 
United  States  banking  institutions. 
Applicants  further  state  that  the 
Memorandum  and  financial  statements 
will  be  at  least  as  comprehensive  as 
those  customarily  used  by  United  States 
issuers  offering  commercial  paper  in  the 
United  States  and  will  be  updated 
promptiy  to  reflect  material  changes  in 
the  Applicants'  business  or  financial 
status. 

Applicants  represent  that  any  issue  of 
debt  securities  in  the  United  States  (not 
including  deposits)  shall  have  received, 
prior  to  issuance,  one  of  the  three 
highest  investment  grades  from  at  least 
one  nationally  recognized  statistical 
rating  organization  and  that  their  United 
States  counsel  shall  have  certified  that 
such  rating  has  been  received.  However, 
no  such  rating  shall  be  required  if,  in  the 
opinion  of  Applicants'  United  States 
counsel,  an  exemption  from  registration 
is  available  under  section  4(2)  of  the 
1933  Act  or  Regulation  D  thereunder. 

In  connection  with  their  proposed 
issuance  and  sale  of  debt  securities  in 
the  United  States,  Applicants  undertake 
to  appoint  an  agent  to  accept  service  of 
process  in  any  action  based  on  the 
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obligations  instituted  against  either  or 
both  of  them  in  any  state  or  federal 
court  by  any  holder  based  on  the 
obligations  or  guarantees  tbereoL 
Applicants  furdier  undertake  to  accept 
the  jurisdiction  of  any  state  or  federal 
court  located  in  the  City  of  New  Yodc  in 
reepect  of  any  action  based  on  such 
obligations  and  instituted  by  any  holder 
thereof.  Applicants  represent  tfiat  sudi 
appointment  of  an  authorized  agent  to 
accept  service  of  process  and  sudt 
consent  to  joriadiction  shall  be 
irrevocable  until  all  amounts  due  end  to 
become  due  in  reapect  of  the  obligations 
shall  have  been  paid.  Neither  the  issuing 
agent  nor  the  agent  for  service  for 
process  will  be  a  trustee  for  the  holders 
of  the  obiigatioiM  and  will  not  have  any 
responsibilitiea  m  duties  to  act  for  such 
holders  ai  would  a  trustee.  Applicants 
consent  to  any  order  granting  die 
requested  rebef  being  expreasly 
conditioned  on  compliance  with  all  of 
the  representations  and  undertakings  set 
forth  above  and  in  their  applications. 

Notice  is  further  ^ven  thist  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may  not  later 
than  November  30. 1985.  at  5:30  pjnM  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commiasion.  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate}  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  ConunissioD.  by  the  Diviaioo  of 
Investment  Management,  pursuant  to 
delegated  authority. 

|o)ui  Wheeler, 

Secretary. 

[FR  Doc.  85-26874  Filed  ll-fr-«5: 8:45  am] 
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Applcation  and  Opportunity  for 
Hearing;  MinnMOta  Mutual  Ufa 
Insuranca  Ca,  at  al. 

November  5. 1965. 

Notice  is  hereby  given  that  The 
Minnesota  Mutual  Life  Insurance 
Company  (the  "Company"),  a  mutual  life 
insurance  company  organized  under  the 
laws  of  Minnesota;  Minnesota  Mutual 
Variable  Annuity  Account  (the 


"Account"),  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act")  as  a  unit  investment  trust,  and 
with  principal  executive  offices  at  400 
North  Robert  Street,  St  Paul.  Minnesota 
55101-2098:  and  MIMUC  Sales 
Corporation  ("MIMUC  Sales^,  an 
indirect  wholly-owned  subsidiary  of  the 
Company  and  the  principal  under  writer 
of  the  variable  annuity  contracts  fimded 
throng  the  Account  (collectively, 
"Applicants")  filed  an  application  on 
July  9, 1985  '  for  an  order  pursuant  to 
section  6(c)  of  the  Act  granting 
exemptions  from  the  provisions  of 
sections  26(a)  and  27(cK2)  of  the  Act  to 
the  extent  necessary  to  permit  the 
issuance  and  sale  of  variable  annuity 
contracts  with  the  mortality  and 
expense  risk  charges  described  below. 
All  interested  persons  are  referred  to  ttie 
application  on  file  with  Commission  for 
a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  for  a  statement  of  the  relevant 
provisions. 

Apidicants  state  that  Oie  Company 
established  the  Account  m  IQM  as  a 
separate  account  of  die  Cojnpany  for  the 
purpose  of  funding  variable  annuity 
contracts. 

Assets  of  each  series  of  the  Account 
will  be  invested  in  shares  of  a 
corresponding  series  of  MIMLIC  Series 
Fund.  Inc.  ("Fund"),  a  diversified 
management  investment  company. 

Applicants  state  that  the  Company 
inteiuls  to  issue  through  the  Account 
both  single  payment  and  flexible 
payment  variable  annuity  contracts 
("contracts").  The  flexiblie  payment 
contracts  will  permit  purchase  payments 
to  be  made  from  time  to  time  at  the 
discretion  of  the  contractowner.  The 
single  payment  contracts  will  permit 
purchase  payments  to  be  made  in  a 
single  payment  or  a  series  of  payments 
during  the  twelve  month  period 
following  the  contract  date. 

Applicants  state  that  prior  to  the  date 
on  which  annuity  payments  begin,  the 
Company  will,  on  the  contract 
anniverseuy.  deduct  from  the 
accumulated  value  of  each  contract  an 
administrative  charge.  The 
administrative  charge  will  also  be 
deducted  when  a  contract  is 
surrendered  on  any  date  other  than  a 
contract  anniversary.  The 
administrative  charge  is  the  lesser  of:  (a) 
2%  of  the  accumulation  value;  or  (b)  an 


'  Applicants  will  b«  submitting  an  amendment  to 
clari^  that  while  the  Company  reserves  the  right  to 
charge  up  to  1.4%  for  mortality  and  expense  risk 
charges,  it  is  currently  seeking  relief  only  for  1.25%. 
To  the  extent  required,  additional  exeniptive  relief 
will  be  requested  prior  to  any  increaae  in  this 
charge  from  1.25% 


amount  not  to  exceed  $30  per  year  under 
the  flexible  payaient  variable  annuity 
contract  or  $20  per  year  under  the  single 
payment  variable  annuity  contract 
Applicants  represent  that  the  charge  is 
designed  to  cover  the  administrative 
expenses  incurred  by  the  Company 
under  the  contracts  and  is  based  upon 
the  Company's  current  estimates  oi  the 
administrative  costs  attributable  to  the 
contracts  over  their  lifetime,  is 
guaranteed  never  to  be  increased,  and  is 
not  designed  or  expected  to  generate  a 
profit 

According  to  the  application,  no  sales 
charges  will  be  deducted  from  contract 
purchase  payments  as  they  are  made. 
Instead,  a  deferred  sales  charge  will  be 
assessed  in  some  circumstances  when  a 
contract's  accumulation  value  is 
reduced  by  a  witiidrawal.  suiiender  or 
applied  to  provide  an  annuity.  The 
amount  of  such  deferred  sales  charge,  as 
a  percentage  of  the  amount  surrendered, 
withdratvn  or  applied  to  provide  an 
annuity,  decreases  uniformly  during  the 
first  ten  contract  years  from  an  inihal 
charge  of  9%  under  the  flexible  payment 
variable  annuity  contract  and  6%  under 
the  single  payment  variable  annuity 
contract  to  no  charge  after  ten  contract 
years.  A(^licants  state  that  no  deferred 
sales  charge  will  be  made  it  (a) 
Withdrawal  occurs  after  a  contract  has 
been  in  force  at  least  ten  contract  years, 
(b)  the  total  accomulatioD  value 
withdrawn  in  erne  calendar  year  does 
not  exceed  10%  of  the  accomulatioa 
value  at  the  end  of  the  previous 
calendar  year,  (c)  the  withdrawal  is  on 
account  of  the  annuitant's  death,  or  (d) 
the  contract  has  been  in  force  for  at 
least  five  contract  years,  and  the 
withdrawal  is  for  the  purpose  of 
providing  annuity  payments  under  an 
option  where  payments  are  expected  to 
continue  for  at  least  five  years.  If 
withdrawals  in  a  calendar  year  exceed 
10%,  the  sales  charge  applies  to  the 
amount  of  the  excess  withdrawal 
Applicants  represent  that  under  no 
circtmistances  will  the  sum  of  the 
deferred  sales  charges  exceed  9%  of 
total  purchase  payments. 

Applicants  state  that  the  Company 
assumes  mortality  and  expense  risks 
imder  the  contracts  and  as 
compensation  for  assuming  these  risks  it 
currently  proposes  to  deduct  from  the 
Account  a  charge  at  the  annual  rate  of 
1.25%,  consisting  of  .80%  for  the 
mortality  risk  and  .45%  for  the  expense 
risks.  Applicants  request  exemptions 
from  sections  26(a)  and  27(cK2)  to 
permit  the  issuance  and  sale  of  the 
contracts  with  the  mortality  and 
expense  risk  charges  at  the  annual  rate 
of  1.25%.  Applicants  represent  that  the 
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charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
products.  Applicants  state  that  this 
representation  is  based  upon  an 
analysis  made  by  the  Company  of 
publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
any  contractual  right  to  increase  charges 
above  current  levels,  the  guaranteed 
annuity  pruchase  rates  and  the 
existence  of  charges  against  separate 
account  assets  for  other  than  mortality 
and  expense  risks.  Applicants  further 
state  that  the  Company  will  maintain  at 
its  principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  the  comparative  survey  made. 

Applicants  acknowledge  that  the 
deferred  sales  charge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  contracts  and  that 
if  a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  ail  or  a  portion 
of  such  profit  may  be  used  to  offset 
distribution  expenses  not  reimbursed  by 
the  deferred  sales  charge.  Applicants 
acknowledge  that  in  such  circumstance 
a  portion  of  the  mortality  and  expense 
risk  charge  might  be  viewed  as 
providing  for  a  portion  of  the  costs 
relating  to  distribution  of  the  contracts. 
Notwithstanding  the  foregoing,  the 
Company  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  contracts  will 
benefit  the  Account  and  the 
contractowners.  Moreover,  the 
Company  represents  that  the  Account 
will  invest  only  in  an  underlying  mutual 
fund  which  undertakes,  in  the  event  it 
should  adopt  any  plan  under  Rule  12b-l 
to  finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  such  fund  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 
Applicants  assert  that,  based  on  the 
facts  and  representations  summarized 
above,  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  aqd  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  Is  Further  Given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  December  2, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 


and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Pnjof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-Iaw,  by 
certificate)  shall  be  filed  with  the 
request  AJPter  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheelor. 
Secretary. 
(FR  Doa  8S-28875  Filed  11-8-65;  8:45  am] 
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Setf-Regutatory  Organizations;  New 
York  Stock  Exctiange,  Inc^  FiHng  and 
Order  Granting  Acceierated  Approval 
of  Proposed  Ruie  Ctiange 

On  October  23, 1985,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE") 
submitted  a  proposed  rule  change, 
pursuant  to  section  19(b)  of  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,  to  extend  the  effective 
period  of  the  operation  of  the  Registered 
Representative  Rapid  Response  ("R4") 
Service  to  March  7, 1986.  The  NYSE's  R4 
service,  allows  a  registered 
representative  in  participating  broker- 
dealer  firms  to  execute,  in  its  office,  an 
order  of  a  specified  sized  (currently  no 
more  than  299  shares]  in  eligible 
securities  at  the  prevaihng  consolidated 
quotation,  and  then  report  the  execution 
to  the  specialist  in  the  stock  who 
guarantees  that  price  for  the  customer. 
The  execution  is  then  reported  by  the 
specialist  to  the  consolidated  tape. 

The  R4  program  was  begun  on  a  six- 
month  pilot  basis  in  September  1982  • 
with  two  member  organizations 
participating.  On  March  8, 1983,  the 
Commission  extended  the  R4  program 
for  a  one-year  period,  through  March  14, 
1984  ',  and  on  November  4. 1983,  the 
Commission  determined  to  extend  the 
R4  program  for  another  one-year 
period.'  On  November  2. 1984  the 


'  See  Securities  Exchange  Act  Release  No.  19047. 
(Septemer  14. 1982):  47  FR  41896. 

'  See  Securities  Exchange  Act  Release  No.  19573. 
(March  8. 1963);  48  FR  10789. 

*  See  Securities  Exchange  Act  Release  No.  20350. 
(November  4. 1963):  48  FR  51722. 


program  was  extended  for  a  period  of  60 
days.*  and  on  January  18, 1985.  the 
program  was  extended  for  another  one- 
year  period.*  The  R4  program  is 
currently  scheduled  to  expire  on 
November  7, 1985. 

The  NYSE  indicates  that  R4  trading, 
as  measured  by  both  number  of 
executions  and  share  volume,  remains 
very  low  as  compared  to  overall  trading 
volume  on  the  NYSE.  This  low  overall 
volume  continues  to  make  it  difficult  for 
the  NYSE  to  evaluate  comprehensively 
the  impact  of  R4  trading  on  the  quality 
of  the  NYSE  market,  and  the  NYSE  has 
not  considered  it  feasible  to  expand  R4 
during  the  past  year. 

The  NYSE  is  requesting  that  R4  be 
extended  to  March  7. 1086  so  that  it  may 
obtain  the  views  of  the  two  member 
organizations  currently  using  the 
service,  as  to  the  continued  viability  of 
the  R4  program.  The  NYSE  has  stated 
that  it  will  advise  the  Commission  of  its 
future  plans  for  the  R4  program,  prior  to 
the  termination  of  the  extension  period 
requested  herein. 

The  Commission  is  publishing  this 
release  to  solicit  comment  on  the 
proposed  rule  change.  Persons 
interested  in  commenting  on  the 
proposal  should  submit  six  copies  of 
their  comments  within  21  days  from  the 
date  of  publication  in  the  Federal 
Register.  Comments  should  be  sent  to 
the  Secretary  of  the  Commission,  450 
Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  the  proposed  rule 
change,  and  all  documents  relating  to 
the  proposed  rule  change,  except  those 
that  may  be  withheld  from  the  public 
pursuant  to  15  U.S.C.  552,  are  available 
for  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  are  available  at 
the  NYSE. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NYSE,  and  in 
particular,  the  requirements  of  sections 
11(A)(1)  and  17A(a)(l]  and  the  rules  and 
regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  accelerated  approval  will  benefit 
public  investors  by  precluding  a 
temporary  suspension  and  disruption  of 
R4  service. 


*  See  Securities  Exctiange  Act  Release  No.  21454. 
(November  2, 1984):  48  VR  49742. 

'  See  Securities  Exchange  Act  Release  No.  21675. 
(January  18, 1965);  50  FR  3859. 
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It  18  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  proposed 
rule  change  be.  and  hereby  is,  approved. 

For  the  Commiuion,  by  the  Division  of 
Marktt  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  5. 1985. 
fohaWliaaler. 
Secretary. 
(FR  Doc.  85-26872  Filed  11-8-S5: 8:45  ain| 
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Self -Regulatory  Organiiations;  Ontor 
Granting  Tamporary  Approval  of  a 
Propoaad  Rula  Change  of  PacWc 
Seeurftiea  DepoaHory  Truat  Ca 

On  August  19, 1985  Pacific  Securities 
Depository  Trust  Company  ("PSDTC') 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  Notice 
of  the  proposal  was  published  in 
Securities  Exchange  Act  Release  No. 
22406  (September  16, 1985),  50  FR  38802 
(September  23, 1985).  No  comments 
were  received.  As  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  on  a  temporary  basis 
through  April  30, 1986. 

The  rule  change  replaces  PSDTC's 
manual  processing  of  participant  request 
for  securities  certificates  with  a  new 
automated  system  called  the  Automated 
Transfer  Service  ("ATS").  PSDTC  has 
sucessfuUy  operated  ATS  as  a  pilot 
program  for  approximately  two  years 
and  now  is  making  it  available  to  all 
participants.  ATS  does  not  affect 
withdrawals  for  trades  settling  outside 
the  depository. 

ATS  enables  participants  to  submit 
requests  for  certificates,  on  a  daily 
basis,  by  computer  tape  or  automated 
transmission.  Participants  also  may 
continue  to  submit  paper  instructions. 
PSDTC,  however,  will  enter  those 
instructions  into  its  automated  system 
for  processing.  To  expedite  the 
processing  of  paper  instructions,  PSDTC 
has  revised  its  transfer  forms.  Also, 
PSDTC  will  provide  each  participant 
with  daily  reports  listing  all  current 
transfer  requests,  all  items  rejected  and 
all  items  ready  for  pick-up. 

PSDTC  believes  that  the  proposal  is 
consistent  with  section  17A(b)(3)(F)  of 
the  Act  because  it  would  simplify  the 
processing  of  transfer  requests  and, 
therefore,  would  facilitate  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions  and  the 
safeguarding  of  securities  and  funds. 
The  Commission  a^es  with  PSDTC 


that  the  proposal  facilitates  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions  by  integrating 
PSDTCs  existing  manual  and 
automated  transfer  processing 
procedures  into  one  automated  system. 
Thus  the  Commission  believes  the 
proposal  is  consistent  wtih  the  Act  and 
is  approving  the  rule  change  on  a 
temporary  basis  through  April  30, 1986. 

The  Commission  is  approving 
PSDTC's  proposal  on  a  temporary  basis 
pending  final  approval  of  PSDTCs 
Participant  Terminal  System.  Because 
the  proposal  is  integrally  related  to  that 
system  and  PSDTC  expects  final 
regulatory  approval  of  that  system 
within  the  next  six  months,  the 
Commission  believes  good  cause  exists 
for  approving  the  proposal  on  a 
temporary  basis. 

It  is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act.  that  the  proposed 
rule  change  be,  and  hereby  is  approved 
through  April  30, 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  November  4. 1985. 
)ohn  Wheeler, 
Secretary. 

[FR  Doc.  85-26873  Filed  11-8-85:  8:45  am] 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Protect  for  Storage  and  Release  of 
Water  at  Cowanesque  Lake;  Public 
Hearing 

Notice  is  hereby  given  that  the 
Susquehanna  River  Basin  Commission 
will  hold  a  public  hearing  on 
Wednesday,  December  11, 1985.  at  the 
Williamson  High  School.  U.S.  Rt.  15. 
R.D.  #2.  Tioga,  Pennsylvania,  beginning 
at  7:00  p.m.  The  purpose  of  this  hearing 
will  be  to  receive  public  comments  on  a 
proposal  by  the  Commission  to 
undertake  a  project  for  storage  and 
release  of  water  at  the  Cowanesque 
Lake  Project,  Tioga  County, 
Pennsylvania.  Cowanesque  Lake  is  a 
flood  control  and  recreation  reservoir 
operated  by  the  Baltimore  District  of  the 
U.S.  Army  Corps  of  Engineers.  Under 
the  Commission's  proposal,  storage 
waters  released  from  the  Cowanesque 
Lake  would  replace  water  consumed 
(i.e.,  withdrawn  from  it  source  and  not 
returned  thereto]  by  large  downstream 
users.  Commission  regulation  18  CFR 
§  803.61  requires  users,  consuming  large 
quantities  of  water,  such  as  electric 
utility  companies,  to  provide 
consumptive  use  make-up  under  certain 
low  flow  conditions.  This  regulations 


seeks  to  protect  the  environment  and  the 
public  welfSre  by  helping  to  insure  that 
there  will  be  sufficient  flows  in  basin 
streams  to  meet  downstream  water 
needs,  including  those  of  instream  water 
uses. 

Article  4.  section  4^2  of  the 
Susquehanna  River  Basin  Compact.  Pub. 
L  91-575  authorizes  implementation  of 
projects  for  storage  and  release  by  the 
Commission.  Authorised  purposes  for 
storage  projects  include  regulation  of 
flows  and  supplies  of  surface  and 
ground  waters,  protection  of  public 
health,  and  stream  quality  control. 
Before  implementing  such  a  project, 
however.  Article  4.  section  4.4  also 
requires  that,  to  insure  coordination,  the 
Commission  "review  and  consider  all 
existing  rights,  plans  and  programs  of 
the  signatory  parties,  their  politicial 
subdivisions,  private  parties,  and  water 
users  which  are  pertient  to  such 
project  .  .  ."  In  addition  to  this  legal 
requirement  of  the  Compact,  the  State  of 
New  York  and  local  interests  in  the 
project  area  requested  that  the 
Commission  assess  the  impacts  of  the 
proposed  storage  project  on  the 
environment  of  the  project  area, 
including  its  surface  and  groundwater 
resources. 

To  meet  the  requirements  of  the 
Compact  and  to  address  the  concerns  of 
the  State  of  New  York  and  local 
interests,  the  Commission  has 
completed  a  series  of  special  studies. 
These  studies  were  designed,  among 
other  things,  to:  1)  Complete  the  review 
of  rights,  plans  and  programs  as 
required  by  the  Compact;  2)  Assess 
environmental  impact;  and  3)  Develop 
procedures  for  managing  and  operating 
the  storage  project. 

In  accordance  with  Article  4,  section 
4.4  of  the  Compact,  the  Commission  will 
submit  the  proposed  storage  project  and 
the  findings  of  the  special  studies  to  the 
above  mentioned  public  hearing.  If,  after 
assessing  the  results  of  the  special 
studies  and  the  public  hearing  record, 
the  Commission  finds  in  favor  of  the 
storage  project,  it  is  the  Commission's 
intent  to  execute  a  contract  with  the 
U.S.  Government  imder  the  Water 
Supply  Act  of  1958,  Pub.  L  85-50a  to 
place  the  water  into  storage  at 
Cowanesque  to  elevation  1,080  feet.  This 
action  is  conditioned  upon  conciurent 
execution  of  contracts  with  dovmstream 
water  users  who  will  pay  for  the  storage 
and  management  services  provided  by 
the  Commission. 

The  December  11th  hearing  will  be 
informal  in  nature.  Interested  parties  are 
invited  to  attend  the  hearing  and  to 
participate  by  making  oral  or  written 
statements  presenting  their  data,  views 
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piojei^  aod  the  findingaof  the  special: 
gtudiaa.  Thn—  niiiJ>ing.inijpii«nM»»y, 
appear  to-  poeMnt  theie  viawa  aue  aiged 
to  ooti^  the  0»TiTniiwi"T  in'  fHtvHT"«T' 
that  they  desire  to  do  so.  However,  any 
person  who  insfaeatD:  he  heard  will  be 
green  tbea|ip(ntiiiiitytD  be  heani 
wbetfaar  or  not.  they  have  given  such 
notice.  WHttai'ceaiBientB  may  alao  be 
sent  tadleCnBiniasion  attheaddrese 
stated  belew. 

A  Main  Report  describing  the 
proposed  project  and  sonunarizing  the 
finding  of  the  special  attufieeis 
available  upon  request  ta  the 
Susquehanna  River  Basin  rbmmiBcinii 
17a  Pr.  Ronl  St.  Hairisbucg,.Pa.  17102^ 
2333..  The  individiial.atuify  reports 
compdaintrtheqiecial  atudieafbim  the 
Appendix  of  the  Main.Repoct  and  willi 
be  available  fon  public  renew  at  the 
following . locations  during  regular 
buaineaa-hoursi  (1)  TheSuaquehann& 
River  Bbain  Ganuniaaon  heedqaartete 
building.  3rd  Hoor.  1721 N.  Fmnt  9L, 
Hanisbiug.  Pa^-  (2)  The  GnemFne 
Library.  Reference  Seetion«  134  Mon.9t, 
WellsboiBi  Pb4:(9)  MBoafialdUnivenity 
MaiBbihsary,  GiiealatfonDesk., 
Mansfield  Pa.;  (4)  the  Coming  Public 
Library.  Infbnnation  Desk;  Dtaiaon 
PwJtway Kaat.  Coming,  N.Y.;  (SjSteele^ 
Memorial  Library;  Reference 
Department  Main  Library,  t  Library 
Plawu  Elinire.  Pf.Y:;  (B^Gbrps  of 
Engineers  OfBee;  hrerRun  Recreatioff 
Area;  Adiuiuistnrtive  Office.  Sandler 
south  of  the  Bonragh  of  Tioga.  Pa.:  \7] 
Southern  Her  Central  Regional  Planning 
Bomd  53^4  Bridge  St..  Coming.  li.Y.;  (fl) 
N.T.  Dept  of  Environmental 
Conservation,  Region  8. 8274  E.  Avon- 
Lima  Rd.  Avon.  N.Y.;  (9)  Pa.  Dept  of 
Bnviranmental  Resources.  WiDianupoct 
RegionalOfficei  aoo  PinerSt. 
Willianuport  Pa.;  [&i  WtlliamsoaHigh 
SchooLLihrary.  US.  Rt  15.  RJ).  #2, 
Tioga.  Pa.;  (10)  Susquduuna  River  Tri- 
State  Aeaoeiation,  441  Starii  Learning 
Centw.  Wilkee  College,  Wilkee-Bansi 
Pa. 

For  further  infijimation' contact 
Richard  A.  Cairo,  SeraetByt&dte 
Commission.  Siiaqeehanna  IHver  Basin 
Coramnnen}  1721  N.  Fhmt  St, 
Harrisburgi  Ph.  17102-2991,  (717)  23»- 

Dated:  NoTember4, 1985. 
Robert).  Bialo. 
Executive  Dinctac.     ^f" 

(FR  Doc.  85-28790  FIlMi'11-8-85: 8:45  ami 
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T»v»RtMMr  Cto)  Qimntt^ 
i>l»iii<lwlHliif 
InconteqwenfiMrlluiwowyHim 

This  notieegFaatfr  the  petition  by 
Firestone  Tire  and  Rubber  Company  of 
Akron.  Ohio,  to  be  exempt  fennr  the 
notification  and  remedp  leqeirefflenteofi 
the  National  Traffic  andMetoe  Vehicle 
Safety  Act  (IS  U^C  1301i  ttae^)  foe  a 
noncompliance  mth  4&  CFR  571.108; 
Motor  Vehicle  Safety  Standaed  Na  IQOt 
"New  Pneumatic  Tiroa    Possengg) 
Cars."  The  baai&a£the  petition  wae  that 
the  noncompliance  is  incaaaaqjiential  aa 
it  relateetO' motor,  vehides^etyi. 

Notice  of  recepLof  the-petitiiHiiwas 
published.onjuly  U;  1886,  and  an 
opportimity  afforded  for  oomm«nti(50.FR 
28488). 

Paragraph  }  4.3  of  Standard  Na  108 
requires  each  time  to  be  labeled  with 
seven  items  of  infomiation  to  be  molded 
into  or  onto  both  sidewedls.  These  are 
size  designation,  the  maximum 
permissible  inflation  preaauie,  the 
maximum  load  rating,  the  generic  name 
of  the  cord  material  used' in  the  plies, 
and' acttial' number  of  plies  in  the 
sidewall  (and  the  actual  number  ofpliee. 
in  the  tread  area  if  different),  the  worda 
"tubeless"  or  "tube  type"  as  appficable, 
and  the.  word  "radial."  if  the  time  iaa 
radial-ply  tixa.Eireatone  produced 
approximately  106.311  various 
brandnfuned  passenger  car  tires  where 
the  word  "tubeless"  doeenot  appearon 
the  serial  side  of  diesa  white  side- 
walled  tires.  Pinstonrimpounded  12.565 
tirerin  its  possession  aid  all  recovered 
tires  will' be  branded  with' die  won! 
'Tubeleae"  on  the  sehal  side  toconfbnn 
to  Standard  No.  109.  Thraefbre,  this 
petition  a&cts  93,740  paeeenger  car 
tires  manu&ctureddahng-188B,  lOM  and 
throughrjune  1,1985; 

The  petitimiBB  argnpd  that  the- 
noncompliance  was  inconsequottial  as 
it  relates  tn  motor  vehide  sab^  as  (l.| 
all  tires  affioited  an: white  sidewelled 
and  the  woni  "tubeless"  appears  on  the 
whitBwall  sidemidmast;  if  not  all> tires 
wouldbr  moimted  with,  the  ooRect 
infbmiHliuu' feeing  the  outside  of  the. 
vehicle::  (2)  Fioeatone  doesnot 
mamfactnre'aiqcsize  and  type 
comhinatian.Qf  die  tires  aoncemed  that 
are  tebe  type  and  tfaerefure.  the  tires; 
couldonljrbe  sold  as  Uibelesa:  and(3)  iff 
the  conaums used  the  tireas'-a  tube 
type,  and  mounted  the  tire  umng'a-tnbe, 
the; tire  would perfimniire saMsfeottny 
mannen. 


No  anmnrartB  were  received' on' the 
petition; 

NHTSA  beUeves  tba<  consamersi 
paying  a  premium,  price  fas  »  white- 
sidewallMl  tire,  will  mount  itiwith  the 
white  side  outward  that  correctly  bears' 
the  word  "tubeleaa^'.  Bweniifthetsniall 
side  is  mounted  outwards,  theoenasian 
of  the  word  should  cause  no  confuaioai 
as  virtually  all  tires  in.  the  leplaoeineni 
market  are  of  tubeless  construction.. 
Even  if  a  tube  should  be  inserted,  that 
would  present  no  safety  problem. 
NHTSftaiso  Botes  thetthe^tiivis 
certified  as  meeting  all  the  performance 
requirements  of  Standard  No.  109. 

Accordhigljjr,  petitioner  has  met  Hli 
burdenof  persuasion  that  the. 
noncompliance  hereia  described  is 
inconsequential  as  it  relates  tb  motbr 
vehicle  safety,  and  its  petition  is  hereby 
granted 

Thfrangineer  and  attorney  piiinarilgi 
responaihfe  fbc  thismrtiae  are  Axf. 
Caaanove  and  Tkylor  Vinson; 
reapeotively. 

(Sec  102,  Pub:  L  99-492;  BSStHt.  1470  tW 
U.S.G.  1417)j  deiegs^KHnof  authority  at  4§- 
CERLSirand  48CBH:5(n;a). 

Issued  OB  rVovemiier  5;  19B5: 
BSnyPMHea. 

Associate  Adminiatrator  for  Rulemaking. 
(FR  Doc.  85-20824  FUed  11-8-85;  8.'45  am) 
•II 


OEPAATllElfr  OFTHE'TOEASMBV 

PubUctafonnaiiM  ftoNactton. 
Requirament  SutonunadtarQn&faii 
Revimr 

Date:  November  4, 1985. 

The  Department  of  Treasury  hae> 
submitted  the  following  public 
inform^icm  collection. requirement  to 
0MB  foe  review  and  clearance  under 
the  PapexMnork  Reduction  Act  of  1988; 
Pub.  L  9B-^13i.  Copies  ofthissubmiasion 
may  be  obtaned  by  oallingrtfaeTcBBauiy 
Bureau.  Clearance  Officer  listed 
Comments  mgording' this  infonnatian 
collection  ahould  be  addressed  to^  the 
OMB  reviewer  listedanditvthe 
Tre^wuy  Department  Q»£krance  Officer.. 
Roomi7221, 1201  Constitution  Avenue. 
NW.,  VUesinngtont  DiC  20S2fk 

U.S.  CUSTOMS  SERVICE' 

QAa>Ntunber.-  15i5-01QL. 
Foim  Number  None. 
Typeaf  Ravdaw:  Extenaioic; 
77tfar  Records  of  Sniall^  Numbered! 
Subatential  tfaddere-  or  Cmrtainarst 
OMBNumbBiT  16T5>48O0. 
FomrNUmbeirCIF  3486. 
Typeaf  R^iew;  Extenaioni 


Federal  Register  /  Vol.  50.  No.  218  /  Tuesday.  November  12,  1985  /  Notices 


46723 


Title:  Application  for  Exportation  of 
Articles  Under  Special  Bond. 

OMB  Number  1515-0102  and  1515- 
0103.  i  I 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Request  for  Internal  Advice  or 
Adminisistrative  Ruling  19  CFR  177.2. 
177.11. 

Clearance  Officen  Vince  Olive  (202) 
566-9181.  U.S.  Customs  Service,  Room 
6321. 1301  Constitution  Avenue.  NW.. 
Washington.  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  D.C.  20503. 


Bureau  of  Alcohol.  Tobacco  and 
Fireanns 

OMB  Number  1512-0395. 

form  A^umZwr  ATF  F  5100.32. 

Type  of  Review:  Extension. 

Title:  Certificate  for  Distilled  Spirits 
Exported  to  Italy. 

Clearance  Officer.  Howard  Hood  (202) 
566-7077,  Bureau  of  Alcohol  Tobacco 
and  Firearms,  Room  7202.  Federal 
Building,  1200  Pennsylvania  Avenue, 
NW..  Washington.  D.C.  20226. 

OMD  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208  New  Executive 
Office  Building.  Washington.  D.C.  20503. 


Internal  Revenue  Service 

OMB  Number  1545-0635. 

Form  Number  Form  6789. 

Type  of  Review:  Extension. 

Title:  Performance  Appraisal  (For 
Non-IRS  Candidates  Only). 

Clearance  Officer  Garrick  Shear  (202) 
566-6150,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington.  D.C.  20224. 
OMB  Reviewer  Robert  Neal  (202)  395- 

6880,  Office  of  Management  and 

Budget.  Room  3208,  New  Executive 

Office  Building,  Washington,  D.C 

20503. 
Joseph  F.  Maty. 

Departmental  Reports.  Management  Office. 
[FR  Doc.  85-28802  Filed  11-8-85:  8:45  am) 
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Sunshine  Act  Meetings 


Fadwal  Bes^ster 

Vol.  sa  No.  21» 

Tuesday,  November  12,  19B5 


TNb  aacliwr.  of  th»  FEDERAL  REGtSTSn 
contam&  nolicea  of  mealings  puUistwd> 
undaf  ttM  "Govomment  in  thft  Sunshine 
Acf  (Pub.  L  94-409)  5  U.S.C.  552b(eM3). 


COHTERTS 


Commission  on  Civil  Rights 

Federal.   Mine    Safe^    and    Health 

Revievk  Commission 

Merrt  Systems  Ptotectton  Bbant 

National  Credit  Union  AdiiwiistmMw;... 


COMMISSION  ON  CIVIL  MQHTS 

PLACE:  Room  512, 1121  Vermont  Avenue, 
NW.,  Washington.  D.C. 

DATE  AND  TIME:  Tuesday,  November  12. 
1985,  8:00  a.m.— 12KX)  noon. 

STATUS  OF  meeting:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

U.  Approval  of  Minutes  of  Last  Meeting 

III.  Staff  Director's  Report 

IV.  Possible  Executive  Session  to  Discuss 

Internal  Personnel  Matters 

V.  Presentation  on  School  Desegregation 

Project:  Dr.  Finis  Welch.  UNICON 

Research  Corporation 
VL  Action  on  SAC  Reports:  Participation  of 

Minority  and  Women  Contractors  in  the 

Northeast  Corridor  Improvement  Project 

(NECIP) 
Minorities  and  Women  as  Government 

Contractors — Kansas 
Industrial  Revenue  Bonds:  Equal 

Opportimity  in  Chicago's  IRB  Program 
Police-Community  Relations  in  Omaha 
VU.  Appointments  to  State  Advisory 

Committees  (3) 
VUl.  Project  Design  Summary:  Voting  Rights 

Study 
DC.  Civil  Rights  Developments  in  the  Central 

States  Region 

PERSON  TO  CONTACT  FOR  FURTHER 

information:  Barbara  Brooks,  Press 

and  Communications  Division,  (202) 

37ft-6312. 

Lawrence  B.  Click, 

Solicitor. 

[FR  Doc.  85-28947  Filed  ll-7-«:  2:15  pm] 

BNJJNG  CODE  USS-OI-H 


FEDERAL  MINE  SAFETY 


Nov8mb«r«(  igOTi 

TIME  AHVBKTK-KMie  Shm.. 
Wednesday,  November  13, 1985. 

place:  Room  600, 1730  FC  Street  NW.. 
Washington;  D.Ci 

STwrussdosed'fPtosuant  ttr5U.S.G. 
S  552b(c)(TO). 

MANERS~TO  BCOONSIDERCK  The 

Commission  will  consider  and  act  on  the 
following: 

1.  Notification  of  possible  ex  parte 
communication  in  Secretary  of  Labor  on 
behalf  of  Beavers,  et  al.  v.  Kitt  Energy 
Corporation.  Docket  No.  WEVA  85-73-0. 

2.  Consideration  of  Commission  Procedural 
Rule  44,  29  CFR  $  2700.44.  dealing  writh 
temporary  reinstatement  of  miners  pursuant 
to  section  105(c)(2)  of  the  Mine  Act 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meeting 
be  closed 

CONTACT  PERSON  FOR  MORE 
INFORMATION  Jean  Ellen  202-653^5629. 
Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc  26071  Filed  11-7-85;  3:53  pm] 

BNJJNO  CODE  STSS-OI-H 


MERIT  SYSTEMS  PROTECTION  BOARD 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  50  FR  41782, 
October  15, 1985. 

CHANGE  IN  THE  MEETING:  The  following 
items  were  deleted  from  the  October  22. 
1985  closed  meeting: 

1.  Logan  V.  Department  of  the  Navy.  MSPB 
Docket  No.  NY07528510187. 

2.  Gwynn  v.  United  States  Postal  Service. 
MSPB  Docket  No.  DE07528410173. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor,  Clerk  of 
the  Board.  (202)  653-7200. 

Dated:  November  6. 1965. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
(FR  Doc.  85-26878  Filed  ll-6-«5;  4:49  pm] 

BNXINO  COOE  740(M>1-M 


NATIONAK 
ADMINISTRATION 

TiMCAMD'DNlE.aiatl'atnL.  Utimday. 
November  14^.1MBi 

PLAoeiTTBG  Street  RW:.  Was&ington; 
D.C.  20456,  Filene  Btwrd^RboiR,  71ll< 
Hoot. 

STATUS:  open: 


1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Review  of  Central  Liquidity  Facility 

Lending  Rate. 

3.  Insurance  Fund  Report 

4.  Federal  Credit  Union  Loan  Interest  Rate 

Ceiling. 

5.  Authority  of  Federal  Credit  Unions  to  Offer 

Self-Directed  IRA  and  Keogh  Accounts. 

6.  Federal  Financial  Institution  Examination 

Council  Supervisory  Policy  on 
Repurchase  Agreements  of  Depository 
Institutions  with  Securities  Dealers  and 
Others. 

7.  Report  on  Supervisory  Committee  Manual. 

8.  Appeal  of  Regional  Director's  Denial  of 

Charter  Amendment  for  Ellsworth  AFB 
FCU  (South  Dakota). 

recess:  10:30  a.m. 

TIME  AND  date:  10:45  a  jn..  Thurday. 

November  14. 1985. 

PLACE:  1776  G  Street,  NW.,  Washington, 

D.C.  20456,  Filene  Board  Room,  7th 

Floor. 

STATUS:  CLOSED. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 

Meeting. 

2.  Personnel  Actions.  Closed  pursuant  to 

exemptions  (2)  and  (6). 

FOR  MORE  INFORMA-nON  CONTACT: 

Rosemary  Brady,  Secretary  of  the  Board, 

Telephone  (202)  357-1100 

Rosemary  Brady, 

Secretary  of  the  Board. 

[FR  Doc.  85-26921  Filed  11-7-65:  2.-07  pm] 

BIUJNO  COOE  7S36-01-M 


^       ^ 


Tuesday 
November  12,  1985 


Part  II 


Department  of  the 
Treasury 

Office  of  Foreign  Assets  Control 

31  CFR  Part  545 

South  African  Transactions  Reguiations; 
Final  Rule     - 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Ateet*  Control 

31CFRPart545 

Soutfi  African  Tranaactione 


:  0£Rce  of  Foreign  Assets 
Control.  Treasury. 
action:  Final  rule. 


:  The  Office  of  Foreign  Assets 
Contol  is  amending  the  South  African 
Transactions  Regulations  to  prohibit 
financial  institutions  in  the  United 
States  from  making  loans  to  the  South 
African  Government  or  its  controlled 
entities,  and  for  other  purposes. 
EFFECnvc  DATE  12.-01  a  JD.  Eastern 
Standard  Time,  November  11, 1985. 
FON  FIMTMEII INF0IWUT10N  CONTACT: 
Marilyn  L  Muench,  Chief  Counsel. 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury. 
Washington,  DC  20220;  202/376-0408. 
SUPPLEMENTARY  INRMMATION:  On 

September  9, 1985,  the  President  issued 
Executive  Order  12532.  Bnding  that  the 
policies  and  actions  of  the  Government 
of  South  Africa  constitute  an  unusual 
and  extraordinary  threat  to  the  foreign 
policy  and  economy  of  the  United  States 
and  invoking  the  authority,  inter  alia,  of 
the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.]. 
Among  other  measures  taken  through 
the  Executive  Order,  the  President 
prohibited  financial  institutions  in  the 
United  States  from  making  or  approving 
loans  to  the  South  African  Government 
or  its  controlled  entities,  except  in 
certain  narrowly  specified 
circumstances.  The  order  delegated 
authority  to  implement  the  loan 
prohibitions  to  the  Secretary  of  the 
Treasury.  These  amendments  to  the 
South  AJfrican  Transactions  Regulations, 
including  the  definitions  of  certain  terms 
used  therein,  have  been  adopted  for  the 
sole  purpose  of  implementing  the 
provisions  of  the  Executive  Order. 

Since  the  regulations  involve  a  foreign 
affairs  function,  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
mlemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  does 
v.oX  apply.  Because  the  regulations  are 
issued  with  respect  to  a  foreign  affairs 
f'.inotion  of  the  United  Siates.  they  are 
nut  subject  to  Executive  Order  12291  of 
February  37.  iOSl.  deal-;jg  with  Federal 


Regulations.  The  information  collection 
requests  contained  in  this  document  are 
being  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1960. 44 
U.S.C  3501  et  seq.  Notice  of  OMB  action 
on  these  requests  will  be  published  in 
the  Federal  Register. 

List  of  Subjects  in  31  CER  Part  545 

South  Africa,  Imports.  Krugerrands. 
Loans.  Penalties.  Reporting  and 
recordkeeping  requirements. 

PART  545— AMENDED 

31  CFR  Chapter  V.  Part  545.  is 
amended  as  set  forth  below: 

1.  The  "Authority"  citation  for  Part 
545  is  revised  to  read  as  follows: 

Authority:  50  VJS.C  1701  et  seq.;  E.O. 
1253Z.  50  FR  36861.  Sept.  9. 1985;  RO.  12535. 
50  FR  40325,  October  3, 1965. 

2.  The  table  of  contents  for  Part  545  is 
amended  by  adding  entries  for  {  545.202 
to  Subpart  a  §S  545.303-545.310  to 
Subpart  C,  §5  545.404-545.410  to  Subpart 
D.  §S  545.503  and  545.504  to  Subpart  E. 
and  by  adding  a  new  Subpart  I  as 
follows: 


Subpart  B—ProliMtloiw 

36C- 

545.202    Prohibition  on  loans  to  the 
Government  of  South  Africa. 


Subpart  C— General  Oeflnitions 

545.303  Importation. 

545.304  Loan. 

545.305  Financial  institution. 

545.306  The  Goveminent  of  South  Africa: 
South  African  Goveminent. 

545.307  Entities  controlled  by  the  South 
African  Goveminent. 

545.306    Person. 
545.300    Entity. 
545.310    Affiliate. 

Subpart  D— Interpretations 

*  •        •        *        « 

545.404  Rescheduling  existing  loans  te  the 
South  African  Government. 

545.405  Trade  related  credits. 

545.406  Loans  through  intermediaries. 

545.407  Substitution  of  the  South  African 
Government  as  obligor. 

545.408  Approval  of  loans  by  foreign 
affihates. 

545.409  Loan  participations. 

545.410  South  African  law. 

Subpart  E— Ucenses.  Auttiorizations  and 
Statements  of  Licensing  Policy 

*  *        »        •        « 

545.503  Loans  for  educational,  housing,  or 
health  facilities. 

545.504  Loans  to  beneFit  persons 
disadvantaged  by  the  apartheid  system. 


Subpart  I— Miscellaneoua 

545.901    Paperwork  Reduction  Act  Notice. 

3.  New  S  545.202  is  added  to  read  as 
follows: 

S545.202    Prohibition  on  loans  to  ttM 
Qovemment  of  South  Africa. 

(a)  Except  as  authorized  under  this 
part,  no  financial  institution  in  the 
United  States  may  make  or  approve  any 
loan,  directly  or  indirectly,  to  the 
Government  of  South  Africa  as  defined 
in  this  part. 

(b)  The  prohibition  in  paragraph  (a)  of 
this  section  shall  not  apply  to  any  loan 
which  a  financial  institution  in  the 
United  States  is  obligated  to  make  under 
an  agreement  entered  into  before 
September  9, 1985. 

4.  Section  545.203  is  revised  to  read  as 
follows: 

§545.203    Effecthre  dates. 

(a)  The  effective  date  of  the 
prohibition  in  §  545.201  shall  be  12.-01 
a.m.  Eastern  Daylight  Time,  October  11, 
1985. 

(b)  The  effective  date  of  the 
prohibition  in  §  545.202  shall  be  12.-01 

a  jn.  Eastern  Standard  Time,  November 
11. 1985. 

5.  New  §  545.303  is  added  to  read  as 
follows: 

§545.303    Importation. 

The  term  "importation"  means  the 
bringing  of  any  item  within  the 
jurisdictional  limits  of  the  United  States 
with  the  intent  to  unlade  it. 

6.  New  §  545.304  is  added  to  read  as 
follows: 

§545.304    Loan. 

The  term  "loan"  means  any  transfer 
or  extension  of  funds  or  credit  on  the 
basis  of  an  obligation  to  repay,  or  any 
assumption  or  guarantee  of  the 
obligation  of  another  to  repay  an 
extension  of  funds  or  credit.  The  term 
"loan"  includes,  but  is  not  limited  to: 
Overdrafts;  currency  swaps;  the 
purchase  of  debt  securities  issued  by  the 
South  African  Government  after 
November  11, 1985;  the  purchase  of  a 
loan  made  by  another  person;  the  sale  of 
financial  assets  subject  to  an  agreement 
to  repurchase;  and  a  renewal  or 
refinancing  whereby  funds  or  credits  are 
transferred  or  extended  to  the  South 
African  Government.  The  term  "loan" 
does  not  include  reschedulings  of 
existing  loans  under  §  545.404. 

7.  New  §  545.305  is  added  to  read  as 
follows: 


{545^5    Financial instttiillon. 

The  tenn  "financial  institution"  means 
any  entity  engaged  in  the  business  of 
accepting  deposits  or  making, 
transferring,  holding,  or  brokering  loans, 
including,  but  not  limited  to,  banks, 
savings  banks,  trust  companies,  savings 
and  loans  associations,  credit  unions, 
securities  brokers  and  dealers, 
investment  companies,  employee     ' 
pension  plans,  holding  companies  oi 
such  institutions,  and  subsidiaries  of 
any  of  the  foregoing. 

8.  New  S  545.306  is  added  to  read  as 
follows: 

§545.306    OovamnMnt  of  South  Africa; 
Soutti  African  GovcmnMnt 

The  terms  "Government  of  South 
Africa"  and  "South  African 
Government"  include  the  national 
goverrunent  of  South  Africa;  the  South 
African  Reserve  Bank;  the  government 
of  any  political  subdivision  of  South 
Africa;  the  government  of  any  territory 
under  the  dominion  of  South  Africa;  the 
government  of  any  "homeland" 
established  under  the  apartheid  system, 
including  Bophuthatswana,  Ciskei, 
Transkei,  and  Venda;  and  any  entity 
controlled  by  the  South  African 
Government,  as  defined  in  S  545.307. 

9.  New  §  545.307  is  added  to  read  as 
follows: 

§545.307    Entity  controiled  by  the  South 
African  Govammant 

The  term  "entity  controlled  by  the 
South  African  Government"  includes 
any  corporation,  partnership, 
association  or  other  entity  in  which  the 
South  African  Government  owns  a 
majority  or  controlling  interest,  any 
entity  managed  or  substantially  funded 
by  that  government,  and  any  entity 
which  is  otherwise  controlled  by  that 
government. 

10.  New  §  545.308  is  added  to  read  as 
follows: 

§545.308    Person. 

The  term  "person"  means  an 
individual  or  an  entity. 

11.  New  §  545.309  is  added  to  read  as 
follows: 

§545.309    Entity. 

The  term  "entity"  means  a 
corporation,  partnership,  association,  or 
other  organization. 

12.  New  §  545.310  is  added  to  read  as 
follows: 

§545.310    Affiliate. 

The  term  "affiliate"  includes,  but  is 
not  limited  to,  a  branch  or  a  subsidiary. 


13.  New  S  545.404  is  added  to  read  as 
follows: 

§545.404    RMChMluling  mdsUng  loan*  to 
the  South  All  lean  Qovw  niiiwiL 

Provided  that  no  funds  or  credits  are 
thereby  transferred  or  extended  to  the 
Government  of  South  Africa,  9  545.202 
does  not  prohibit  a  financial  institution 
in  the  United  States  from  rescheduling 
loans  to  the  South  African  Government 
or  otherwise  extending  the  maturities  of 
such  loans,  or  fix>m  charging  fees,  or 
interest  at  commercially  reasonable 
rates,  in  coimection  therewith. 

14.  New  S  545.405  is  Jidded  to  read  as 
follows: 

§545.405    Trad*  related  crwttt*. 

(a)  Section  545.202  prohibits  financial 
institutions  in  the  United  States  from 
opening,  issuing,  or  confirming  letters  of 
credit  or  similar  trade  credits  for  which 
the  Government  of  South  Africa  is  the 
account  party,  except  those  which  have 
been  fully  collateralized  in  such 
institution  by  the  South  African 
Government  in  advance  of  payment. 
Section  545.202  also  prohibits  financial 
institutions  in  the  United  States  from 
creating  or  discounting  acceptances  or 
similar  instruments  to  provide  financing 
for  the  South  African  Government, 
except  acceptances  which  have  been 
fully  funded  in  such  institutions  by  the 
South  Afiican  Government  in  advance 
of  creation  or  discounting. 

(b]  Section  545.202  does  not  prohibit 
financial  institutions  in  the  United 
States  from  opening,  issuing,  or 
confirming  letters  of  credits  or  similar 
trade  credits  respecting  exports  of  the 
South  African  Government.  Section 
545.202  does  not  prohibit  financial 
institutions  in  the  United  States  from 
creating  or  discounting  acceptances 
respecting  exports  of  the  South  African 
Government. 

15.  New  §  545.406  is  added  to  read  as 
follows: 

§  545.406    Leane  tftrough  Intennedlaries. 
Section  545.202  prohibits  a  financial 
institution  in  the  United  States  fit)m 
making  a  loan  to  any  person  in  the 
United  States  or  a  foreign  country, 
where  the  institution  has  reason  to 
believe  that  the  loan  is  being  obtained 
for  or  on  behalf  of  the  South  African 
Government,  and  that  the  relevant  funds 
or  credit  will  be  made  available  to  the 
South  African  Government. 

16.  New  545.407  is  added  to  read  as 
follows: 

§  545.407    Substitution  of  the  South 
African  Government  as  obligor. 

Section  545.202  does  not  prohibit  a 
financial  institution  in  the  United  States 


from  complying  with  applicable  laws, 
regulations  .or  other  directives  of  the 
South  African  Government  requiring  or 
permittbig  the  Soatb  African 
Government  to  become  the  primary  or 
secondary  obligor  with  reepiect  to  an 
outstanding  loan,  |Mt>vided  that  no  funds 
or  credits  are  thereby  transferred  or 
extended  to  the  South  African 
Government 

17.  New  1 545.406  is  added  to  read  as 
followK 


§54Sj«0e    Approval  of  lome  by 


Section  545.202  prohibits  financial 
institutions  in  the  United  States  from 
approving  loans  by  their  foreign 
affiUatee  to  the  Sooth  African 
Government 

la  New  §  545.408  i»  added  to  read  a* 
follows: 

Section  545.202  prohibits  a  financial 
institution  in  the  United  States  from 
purchasing,  or  otherwise  acquiring  a 
participation  in.  all  or  part  of  any  loan 
made  by  any  other  person  or  persons  to 
the  South  African  Government 
regardless  of  the  date  of  the  original 
loan,  unless  such  financial  institution  is 
obligated  to  make  the  purchase  under  an 
agreement  entered  into  before 
September  9, 1985,  or  such  acquisition  is 
incidental  to  the  purchase  or  acquisition 
of  an  institution  or  all  or  substantially 
all  of  the  assets  of  an  institution  that  has 
made  or  acquired  participations  in  such 
loans. 

19.  New  S  545.410  is  added  to  read  as 
follows: 

§545.410    South  African  law. 

If,  under  applicable  laws  of  South 
Africa,  a  financial  institution  in  the 
United  States  cannot  obtain  enough 
information  from  a  person  in  South 
Africa  to  enable  it  reasonably  to 
conclude  that  a  loan  is  not  being 
obtained  for  or  on  behalf  of  the  South 
African  Government  S  545.202  prohibits 
the  loan. 

20.  New  §  545.503  is  added  to  read  as 
follows: 

§  545.503    Loans  for  educational,  housing, 
or  heaHh  facilities. 

Specific  licenses  may  be  issued  to 
financial  institutions  in  the  United 
States  authorizing  them  to  make  loans  to 
the  South  African  Government,  where 
.  the  loans  will  be  used  to  benefit  all 
persons  on  a  non-discriminalory  basis, 
and  where  it  is  determined  that  the 
loans  are  for  educational,  housing,  or 
health  facilities. 
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21.  New  S  545.504  is  added  to  read  as 
follows: 

§S4&504    LoMwtobeiMfllpwMns 
cisMfvanlaosd  by  the  apartheid  systMn. 

Specific  licenses  may  be  issued  to 
financial  institutions  in  the  United 
States  authorizing  them  to  make  loans  to 
the  South  African  Government,  where  it 
is  determined  that  the  loans  will 
improve  the  welfare  or  expand  the 
economic  opportunities  of  persons  in 
South  Africa  disadvantaged  by  the 
apartheid  system.  No  such  loan  will  be 
authorized  to  any  apartheid  enforcing 
entity. 

22.  New  Sul^wrt  I,  consisting  of 

§  545.901  which  is  reserved,  is  added  to 
read  as  follows: 

§  545J01    Papwworli  Reduction  Act 
Notice  [Reserved.] 

Dated:  Novemlier  6, 1985. 
Dennis  M.  Ot>iimel], 
Director.  Office  of  Foreign  Assets  Control. 

Approved  November  8, 1985. 

E.T.  Stevmaon. 

Acting  Assistant  Secretary,  Enforcement  and 
(^rations. 

[FR  Doc  8S-2700S  Filed  11-12-85: 12:44  pmj 
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November  12,  1985 


Part  III 

Securities  and 

Exchange 

Commission 

17  CFR  Part  240 

Proposed  Amendments  to  Tender  Offer 

Rules;  Reopening  of  Comment  Period 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 


[n>l>Mt  Nos.  33-6610;  34-22603;  10-14790; 
FN*  No*.  S7-34-65  and  S7-35-65] 

Proposed  Amendments  to  Tender 
Offer  Rules 

AQCNCV:  Securities  and  Exchange 

Commission. 

action:  Reopening  of  comment  period. 

suaniAiiv:  The  Securities  and  Exchange 
Commission  is  reopening  the  period  for 
public  comment  to  provide  interested 
persons  additional  time  to  comment  on 
certain  recent  issuer  and  third-party 
tender  offer  rule  proposals  pertaining  to 
equal  treatment  of  seciuity  holders  and 
time  period  provisions. 
date:  Comments  should  be  received  on 
or  before  December  10, 1985. 
ADDRESSES:  Comments  should  be 
submitted  in  tripUcate  to  John  Wheeler, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Comment  letters 
should  refer  to  File  Nos.  S7-34-85  and 


S7-35-85.  All  comments  received  will  be 
available  for  pubUc  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street.  ^fW., 
Washington.  DC  20549. 

FON  RmTHKR  MPONMATION  CONTACT. 

Sarah  A.  Miller  (202)  272-2589,  Office  of 
Disclosure  Policy.  Division  of 
Corporation  Finance.  Securities  and 
Exdiange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATKM:  The 

Commission  is  reopening  the  period  for 
public  comment  on  proposed 
amendments  to  Regulations  13E,  14D 
and  14E  *  pertaining  to  tender  offers. 
These  amendments  were  proposed  on 
July  1, 1985  *  and  the  comment  period 
initially  closed  on  September  9, 1985. 
While  the  Commission  received 
substantial  commentary  on  the 
proposals,'  it  believes  that  it  would  be 


>17  CFR  24ai3e-l-101, 240.14d-l-101  and 
240.14e-l— 14e-3. 

'With  respect  to  third-party  rules,  see  Release 
No.  33-6595  (July  1. 1985).  SO  FR  27970  (July  9. 1985): 
File  No.  S7-34-6S.  With  respect  to  issuer  tender 
offer  rules,  see  Release  No.  3^-6598  (July  1. 1985),  SO 
FR  28210  (July  11. 1985);  File  No.  S7-35-8S. 


appropriate  to  provide  interested 
persons  an  additional  opportunity  to 
comment  In  this  regard,  the  Commission 
notes  that  there  will  be  a  forum 
discussion  of  issues  raised  by  recent 
judicial  and  other  takeover 
developments,  between  the  members  of 
the  Commission  and  invited 
representatives  from  the  business, 
financial,  legal  and  academic 
commimities,  on  November  26. 1985.* 
Discussions  at  this  forum  may  include 
certain  aspects  of  the  proposals 
published  on  July  1, 1985. 

By  the  Commission. 
|c^  Wheeler, 
Secretary. 
November  8, 1965. 

[FR  Doa  85-27005  Filed  11-12-85:  lZ-17  pm] 
BIUJNQ  COOe  WKMI-M 


'The  72  letters  of  comments  received  are 
available  for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room.  450  Fifth 
Street  NW..  Washington.  DC  See  File  Nos.  S7-34- 
85  and  S7-35-65. 

*In  order  to  assist  persons  who  wish  to  respond  to 
comments  made  at  this  meeting,  a  transcript  will  be 
placed  in  Pile  Nos.  S7-34-8S  and  S7-35-8S 
immediately  following  the  meeting. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
(SW-3-FRL-2923-5] 

P«f¥isytvania;  Final  Auttiorization  of 
State  Hazardous  Waste  Management 
Program 

aqency:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  Tentative 
Determination  on  Pennsylvania's 
Application  for  Final  Authorization, 
Public  Hearing  and  Public  Conunent 
Period. 


:  The  Conunonweaith  of 
Pennsylvania  has  applied  for  Final 
Authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed 
Pennsylvania's  application  and  has 
made  the  tentative  decision  that 
Pennsylvania's  hazardous  waste 
management  program  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  Authorization.  Thus,  EPA  intends 
to  ^ant  Final  Authorization  to  the 
Commonwealth  to  operate  its  hazardous 
waste  program,  subject  to  the  limitations 
on  its  authority  imposed  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-618. 
Nov.  8, 1984)  (HSWA).  Pennsylvania's 
application  for  Final  Authorization  is 
available  for  public  review  and 
comment  and  a  public  hearing  will  be 
held  to  solicit  comments  on  the 
application. 

DATES:  A  public  hearing  is  scheduled  for 
Thursday,  December  12, 1985,  at  7:30 
p.m.  Pennsylvania  will  participate  in  the 
public  hearing  held  by  EPA  on  this 
subject.  All  written  comments  on 
Pennsylvania's  Final  Authorization 
application  must  be  received  by  the 
close  of  business  on  Friday,  December 
13, 1985. 

ADDRESSES:  A  copy  of  Pennsylvania's 
Final  Authorization  application  is 
available  from  8.-00  a.m.  to  4«)  p.m.  at 
the  following  Pennsylvania  Department 
of  Environmental  Resources'  offices  for 
inspection  and  copying: 
Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of 
Waste  Management.  Central  Office, 
Fulton  Bank  Building.  3rd  and  Locust 
Streets.  P.O.  Box  2063,  Harrisburg,  PA 
17120,  Contact:  Leon  Kuchinski.  (717) 
787-6239; 
Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of 
Waste  Management.  Norristown 
Regional  Office.  1875  New  Hope 


Street.  Norristown,  PA  19401,  Contact: 
Wayne  L.  Lynn.  (215)  270-1920; 
Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of 
Waste  Management,  Wilkes-Barre 
Regional  Office,  90  East  Union  Street. 
2nd  Floor,  Wilkes-Barre.  PA  18701, 
Contact:  David  Lamereaux,  (717)  828- 
2516; 
Pennsylvania  Department  of 
Environmental  Resources.  Bureau  of 
Waste  Management,  Harrisburg 
Regional  Office,  One  Ararat 
Boulevard,  Harrisburg,  PA  17110, 
Contact:  Mike  Steiner.  (717)  657-4588: 
Pennsylvania  Department  of 
Enviixinmental  Resources.  Bureau  of 
Waste  Management.  WiUiamsport 
Regional  Office,  200  Pine  Street. 
WiUiamsport.  PA  17701,  Contact: 
Richard  Bittle,  (717)  327-3853; 
Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of 
Waste  Management,  Pittsburgh 
Regional  Office.  Highland  Building. 
121  South  Highland  Avenue, 
Pittsburgh,  PA  15206-3988,  Contact: 
Charles  Duritsa,  (412)  665-2900; 
Pennsylvania  Department  of 
Environmental  Resources,  Bureau  of 
Solid  Waste  Management,  Meadville 
Regional  Office.  1012  Water  Street, 
Meadville,  PA  16335.  Contact:  Russell 
L  Crawford,  (814)  724-8526. 
A  copy  is  also  available  from  8:00  a.m. 
to  4:30  p.m.  at  the  following  EPA 
libraries  for  inspection  and  copying: 
U.S.  Environmental  Protection  Agency, 
Region  m.  Library,  841  Chestnut 
Building,  Philadelphia,  PA  19107. 
Contact:  Diane  McCreary,  (215)  507- 
7904; 
U.S.  Environmental  Protection  Agency. 
Headquarters  Library,  PM-211A.  401 
M  Street,  S.W.,  Washington,  DC 
20460,  (202)  382-5928. 
Written  conunents  on  the 
Pennsylvania  application  must  be  sent 
to  John ).  Humphries,  Program  Manager, 
Pennsylvania  Section,  Waste 
Management  Branch  (3HW33).  U.S.  EPA 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107,  (215) 
597-8116. 

EPA  will  hold  a  public  hearing  on 
Pennsylvania's  application  for  Final 
Authorization  on  Thursday.  December 
12, 1985.  The  hearing  will  be  held  at  the 
Heritage  Room  A,  Harristown  #2.  333 
Market  Street,  Harrisburg.  Pennsylvania 
at  7:30  p.m. 

FOR  RJRTHER  INFORMATION  CONTACT: 
John  J.  Humphries,  Program  Manager, 
Pennsylvania  Section,  Waste 
Management  Branch  (3HW33),  U.S.  EPA 
Region  III.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107,  (215) 
597-8116. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
aUows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program,  subject  to  the 
limitations  on  its  authority  imposed  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984.  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "Interim  Authorization", 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (section  3006(c),  42 
U.S.C.  6926(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
Interim  Authorization:  l4iase  I,  covering 
the  EPA  regulations  in  40  CFR  Parts  280- 
263,  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards,  and  standards  for  interim 
status  facilities)  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124. 
264  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  turn,  has  three 
components.  F^ase  II A  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  II  B  covers  permitting  of 
incinerator  facilities,  and  I%ase  n  C 
addresses  permitting  of  landfills,  surface 
impoundments,  waste  piles,  and  land 
treatment  facilities.  By  statute,  all 
Interim  Authorizations  expire  on 
January  31, 1986.  Responsibility  for  the 
hazardbus  waste  program  returns 
(reverts)  to  EPA  on  that  date  if  the  State 
has  not  received  Final  Authorization,  as 
described  below. 

The  second  type  of  authorization  is 
"Final  Authorization"  that  is  granted  by 
EPA  if  the  Agency  finds  that  the  State's 
program  is  (1)  "equivalent"  to  the 
Federal  program,  (2)  consistent  with  the 
Federal  program  and  other  State 
programs,  and  (3)  provides  for  adequate 
enforcement  (section  3006(b)  42  U.S.C 
6926(b)).  States  need  not  have  obtained 
Interim  Authorization  in  order  to  qualify 
for  Final  Authorization.  EPA  regulations 
for  Final  Authorization  appear  at  40  CFR 
271.1-271.23. 

B.  The  Commonwealth  of  Pennsylvania 

The  Commonwealth  received  Interim 
Authorization  for  Phase  I  on  May  26, 
1981.  The  Commonwealth  originally 
intended  to  obtain  selected  components 
of  Phase  II  Interim  Authorization. 
However,  after  Phase  II  Component  C 
was  promulgated  by  EPA,  Pennsylvania 


saw  no  merit  in  seeking  Phase  II  Interim 
Authorization  and  Final  Authorization 
at  the  same  time.  In  order  to  prevent  an 
unnecessary  duplication  of  effort  in  a 
dual  authorization  process,  the 
Commonwealth  did  not  apply  for  Phase 
II  Interim  Authorization. 

On  January  31, 1984,  the 
Commonwealth  submitted  a  draft 
application  for  Final  Authorization  to 
EJPA.  Due  to  various  regulatory 
denciencies,  Pennsylvania  published 
revised  regulations  in  the  Pennsylvania 
Bulletin  on  March  9, 1985,  June  1, 1985, 
and  September  14, 1985.  Also,  the 
Commonwealth  submitted  components 
of  a  revised  draft  application  for  Final 
Authorization  between  April  of  1985  and 
September  of  1985.  Upon  receipt  of  each 
document,  EPA  reviewed  the  document 
and  provided  the  Commonwealth  with 
comments.  After  modifying  its  revised 
draft  application  and  amending  its 
regulations  in  accordance  with  EPA's 
conunents,  the  Commonwealth  of 
Pennsylvania  submitted  its  official 
application  for  Final  Authorization  on 
October  16, 1985. 

Prior  to  submission  of  the  official 
application  to  EPA,  Pennsylvania 
solicited  public  comments  and  held  a 
public  hearing  on  its  draft  application  on 
August  B,  1985.  A  total  of  six  (6)  persons 
commented  on  the  proposed  application 
during  the  public  comment  period, 
including  three  (3)  persons  who 

Erovided  oral  testimony  at  the  public 
earing.  Copies  of  the  written  comments 
end  oral  testimony  are  contained  within 
Pennsylvania's  Final  Authorization 
application.  In  addition,  the 
Conmionwealth's  response  to  these 
written  and  oral  comments  is  in  the 
appUcation. 

EPA  has  reviewed  Pennsylvania's 
application,  and  has  tentatively 
determined  that  the  Commonwealth's 
program  meets  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Consequently,  EPA 
Intends  to  grant  Final  Authorization  to 
Pennsylvania  to  operate  its  program 
subject  to  the  limitations  on  its  authority 
imposed  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  In 
accordance  with  section  3006  of  RCFIA 
and  40  CFR  271.20(d),  the  Agency  will 
hold  a  public  hearing  on  its  tentative 
determination  on  Thursday,  December 
12, 1985.  at  the  Heritage  Room  A, 
Harristown  #2,  333  Market  Street, 
Harrisburg,  Pennsylvania  at  7:30  p.m. 
The  public  may  also  submit  written 
comments  on  EPA's  tentative 
determination  until  Friday,  December 
13, 1985.  A  copy  of  Pennsylvania's 
application  is  available  for  inspection 
and  copying  at  the  locations  indicated  in 
the  "Addresses"  section  of  this  notice. 


EPA  will  consider  all  public  comments 
on  its  tentative  determination  received 
at  the  hearing  or  during  the  pubhc 
comment  period.  Issues  raised  by  those 
comments  will  be  considered  in  making 
a  final  determination  on  Pennsylvania's 
Final  Authorization  application.  EPA's 
final  decision  whether  to  approve  the 
Commonwealth's  program  will  be 
based,  in  part,  on  Pennsylvania's  ability 
to  maintain  the  current  level  of 
performance.  EPA  expects  to  make  a 
final  decision  on  whether  or  not  to 
approve  Pennsylvania's  program  vdthin 
90  days,  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will  include 
a  summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
significant  comments. 

C.  Effect  of  HSWA  on  Pennsylvania's 
Authorization 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  amending  RCRA,  a 
State  with  final  Authorization  would 
have  administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  faciUties  the 
State  was  authorized  to  permit  When 
new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  the  amended 
section  3006(g}  of  RCRA,  42  U.S.C. 
e926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  states  at  the  same 
time  as  they  take  effect  in  non- 
authorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  applies  in 
authorized  States  in  the  interim. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Pennsylvania  if  final  RCRA 
authorization  is  granted.  To  the  extent 
the  authorized  State  program  is 
unaffected  by  the  HSWA,  the 
Commonwealth's  program  will  operate 
in  lieu  of  the  Federal  program.  To  the 
extent  HSWA-related  requirements  are 
in  effect,  EPA  will  administer  and 
enforce  these  portions  of  the  HSWA  in 
Pennsylvania  until  the  Commonweath 
receives  authorization  to  do  so.  Among 
other  things,  this  will  entail  the  issuance 


of  Federal  RCRA  permits  for  those  aireas 
in  which  the  Conjmonwealth  is  not  yet 
authorized.  Once  the  Commonwealth  is 
authorized  to  implement  a  HSWA 
requirement  or  prohibition,  the 
Pennsylvania  program  in  that  area  will 
operate  in  lieu  of  the  Federal  provision. 
Until  that  time  the  Conunonwealth  may 
assist  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement. 

Today's  tentative  determination  does 
not  include  authorization  of 
Pennsylvania's  program  for  any 
requirement  implementing  the  HSWA. 
Any  Commonwealth  requirement  that  is 
more  stringent  than  a  Federal  HSWA 
provision  will  also  remain  in  effect:  thus, 
regulated  handlers  must  comply  with 
any  more  stringent  Permsylvania         > 
requirements.  EPA  has  published  a 
Federal  Register  notice'that  explains  in 
detail  the  HSWA  and  its  effect  on 
authorized  States.  That  notice  was 
published  at  50  FR  28702-28755,  July  15, 
1985. 

Compliance  with  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  this  rule 
fit}m  the  requirements  of  Section  3  of 
Executive  Order  12291. 

Certification  under  the  Regulatory 
Flexibility  Act  Pursuant  to  Ae 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  authorization  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
authorization  effectively  suspends  the 
applicabilify  of  certain  Federal 
regulations  in  favor  of  Pennsylvania's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  Commonwealth.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  record  keeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended,  42  U.S.C. 
6912(a).  6926.  and  6974(b),  EPA  Delegations  7. 

Dated:  October  24, 1985. 
James  M.  Seif , 
Regional  Administrator. 
(FR  Doc.  85-27017  Filed  ll-ft-85;  1:28  pm| 
aiujWQ  coot  «5<0  so^i 
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999 

1002. 

45807 

45595 

1004 

1032 

1772 

..............  45595 

46627 

46628 

1864 

1872 

1900 

1910 

45740 

_...: 45740 

..45740,  45906 
„ 45740 

1924 

45740 

1941 

1943 

1945 

45740 

45740 

45740 

1950 

45740 

1951 

45740 

1955 

...;..„ 45740 

1960 

1962 

- 45740 

45740 

1965 

46415 

1980 

46415 

Proposed  RutoK 
70 

45829 

225 

45898 

400. 

989. 

1007 

45625 

45627 

46441 

8  CFR 

100 

45597 

ftopoaed  ftulee: 
204. 

46441 

9CFR 

71 

45985 

78. 

112 

.45808,45985 
46416 

rroposed  Rules: 
51 

46077 

75..„ 

46079 

92. 

„ 45918 

94 „. 

46443 

10  CFR 

Ch.  1 

45597 

20  

21 

73 

46630 

46630 

.» 46630 

Ch.  1 

19. 

21 

30 

48672 

45628 

45628 

45628 

40 „-._.. 

50 

70 

45628 

45628 

45628 

71 

73 

45628 

.45628 

110 

962 

1046 

45628 

45736 

46672 

12  CFR 

265 

563 

611 

615 

-. 45809 

45988 

46417 

46418 

13  CFR 

121 

46418 

14  CFR 

39 45598,  45810.  46631 

71 45718,  45810,  45989, 

46281 

91 45599 

97 46421 

Proposed  RiiIm! 

39 45829,  46444 

71 45830.  46447-46452 

1 39 46673 


15  CFR 

923 

930 


.46422 
.46422 


16  CFR 

13 

803 


13 

259 


.45990,46423 
46633 


46453 

46300 

46082 

453 46266-46271 

1500 46300 

17  CFR 

33 4381 1 

200 45602,  45990 

249 46281 

275 46281 

Pfopo>#d  Rulcs! 

1 45831,  46674 

33 45831 .  46674 

145 45833 

146.... 45833 

1 90 45831 .  46674 
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240 46731 

18CFR 

2 45907 

1 57 45907 

250 _ 45807 

284 45907-45908.  46424 

375. 4SaCfT 


19CFR 
175. 


.4SB1« 


191 45919 


45814.45891 
45088 


S22  . 

1020....." 
1308. 


..45910.46282 

46646 

45815 


343_ 
355- 


•  403^V 


357_ 


.46383 


22CFR 


41_ 
42.. 
60.. 
61.. 
62.. 


63... 
64... 
65... 


.48086 

.46555 
.46555 

.46555 


23CFR 

635- 

658_ 

1204 


.46555 


.46282 
.46425 
.45815 


24CFfl 

20__ 

201 

203 „ 

234 

25CFR 

61 


.45910 
.45993 
.«903 
.45093 


.46427 


2SCFR 

1 45996.  46004.  46006 

5 45996 

5h. 45686 

60i 45996,  46004.  46006 


1..__ 


46086-46088,  46303, 
46306. 46460, 46674 

46460 

.46460 
.46460 


29CFR 

PfopotMl  RuIm: 

1953 46460.  48462 


36  cm 

938..„ 

S1CFR 

103. 

5*5 


...45820 


46283 

46284 

46726 


706 

33CFR 

117_ 

165_ 


.46485 


117 

S4CFR 


.46647 
..46284 

.•46674 


614_ 

36CFR 
254_. 


46675 


327_ 


.45823 
.46284 


902 «823.  45824 

903 4S824 

90S 45824 

907 45824 

.'....45834 


.4S841 


903_. 

38CFR 


nutam 


21- 


.45829 


38CFR 


10.-.„ 
310_.. 
320..... 


.46307.46463 

.46464 
.46464 


46  0FR 

35..- 45892,  46648 

52 45603,  45606.  46041 

80 46042 

61 46042,  46264 

81 46436, 46649,  48K0 

180. 45607.  46043 

271 46437 

280. — 46602 

716 46295 


52 45630 

60 46464 

65 46307 

81 45630,  46069 

180 46103 

261 46468 

271 46734 

302 „ 46468 

438 45920 

704. — 46090.  46309 

716 46104.  46306 

798. 46104.  46121 

798. 46609.46104.  46121. 

46133 


42CFR 

412 

432. 


.46651 
.46652 


433 46652 

435 46652 

436 46652 

PfopoMd  RuIms 

442 45921 


43CFR 

1820 

4100 


.46044 
..45884 


44  cm 

m 

•8. 


„.„ 46297 

46044 

t7.... 46045 

PrapoMd  RuIm: 

67 461 43 


45CFR 

801 


.45606 


48CFR 


RuIm: 


172- 


.46315 


<7CFR 

1 45608 

45827 


13.. 
73. 
90- 


46047 

46046 

97 46048 


Ch.  1 45641 

1 5 45643 

*| ^CtAnA 

V4*^>vaia  I  ■■«■  ■•••  ■••••••>■•••••••••■*■>  ^ wWV 

82 4S843 


76... 


45643 


48CFR 

Ch.  24 46572 

319 46298 

31 - 45708.  46470 

49CFR 

Ch.  v.. 46666 

1 4961 4.45728 

1 06. 45728 

107 45728 

171 45728 

1 7i 45728,  46053 

173 45728.  46053-46054 

1 74 45728.  46053 

1 75 45728 

1 76 _„ 45728.  46053 

1 77 45728 

1 78 45728 

1 90 45728 

191 „ _ 45728 

1 92 45728 

1 93 45728 

1 95 45728 

571 46056 

1 1 44 46066 


1 92 45845 

212. .. 45917 

21 7 45917 

21 8 4591 7 

21 9 4591 7 

225 4591 7 

571 46144 


50CFR 

17 


204 48068 

285 45828 

650 46069 

652 46072,  46671 

663 45828 

675. 46072 

1» 456Se  "45600,  4604C, 

46820 
652 - 46145 


UST  OF  PUBLIC  LAWS 

MotK  Mo  putaic  faito  which 

have  tecoow  4mr  iMre 

received  by  the  Office  of  the 

^•dei8i  ne^RW  ter  ^wcliiBttiii 

in  today"*  LM  «f  AiMte 

Laws. 

LmI  liat  NovMdMT  a.  1888. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revisk>n  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been,issued  since  last 
week  and  wtwch  is  now  available  for  sale  at  the  Government  Printing 
Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkms 
Affected),  which  is  revised  monthly.  ^  _ 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $550 
domestic,  $137.50  additkxial  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  D.C.  20402!  Charge  orders  (VISA,  MasterCard,  or  GPO 
Depc^  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 
7S3-323t  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 
(except  hoUdays). 

THIt  Price      RevWonOele 


1, 2  (2  RiMryad) 
3(1984Complalianandf>arts  100  and  101) 

4 


$5.50 

7.50 
12.00 


SPartK 

1-1199 „ 13.00 

1-1 199  (Sfwdol  Suffimtm) Nom 

1200-tnd,  6  (6  Rnwad) 7.50 

7Parts: 

0-45 14.00 

46-51 13.00 

52 14.00 

53-209 14.00 

210-299 . 13.00 

300-399 ........ 8.00 

400-699 12.00 

700-899 14.00 

900-999 14.00 

1000-1059 12.00 

1060-1 1 19 9.50 

1 1 20- 1 1 99 8.00 

1 200-1499 13.00 

1S00-1899 7.50 

190O-19M 12.00 

1945-End 13.00 

8  7J50 
•  Parts: 

1-199 

200-&«d 

10  Parts: 

0-199 „.... 

200-399._.... 

400-499. 

50O-€nd 

11 


13.00 

„ 9.50 

!••■••••■••••••••■•••«•>•■*••■•••••••••••••■••  I  f   a^Hr 

'■■•••••••■••■••••••••••••■■■••■••■■•■••■••••t  Wu^^0 

14.00 

7.50 

12  Parts: 

1-199 8.00 

200-299 14.00 

300-499. 9.50 

500-&d 14.00 

13  13.00 

14  Parts: 

1-59 „ 16.00 

60-139 13.00 

140-199 7.50 

200-1199 15.00 

.1200-W 8.00 

15  Parts: 

0-299 6.50 

300-399 13.00 


Apr.  1. 1985 
km.  1, 1985 
Jon.  1, 1985 

Jan.  1, 1984 
Jan.  1, 1984 
Jan.  1, 1985 

Jan.  1,  1985 
Jan.  1,  1985 
Jan.  1, 1985 
Jan.  1, 1985 
Jan.  1, 1985 
Jan.  1, 1985 
Jan.  1,  1985 
Jan.  1,  1985 
Jan.  1.  1985 
Jon.  1,  1985 
Jan.  1,  1985 
Jon.  1,  1985 
Jan.  1,  1985 
Jon.  1,  1985 
Jan.  1, 1985 
Jan.  1, 1985 
Jan.  1,  1985 

Jan.  1, 1985 
Jan.  1, 1985 

Jan.  1,  1985 
Jan.  1,  1985 
Jan.  1, 1985 
Jan.  1, 1985 
Jan.  1, 1985 

Jon.  1,  1985 
Jan.  1.  1985 
Jan.  1.  1985 
Jan.  1, 1985 
Jan.  1,  1985 

Jon.  1,  1985 
Jon.  1,  1985 
Jon.  1.  1985 
Jon.  1,  1985 
Jon.  1,  1985 

Jon.  1,  1985 
Jon.  1,  1985 


150-399.... 

400-End 

19 

20PartK 

1-399 

400-499.... 
50O-M 


Tide 

400-M „ 12.00 

1«  Parts: 

0-149 „.... 9.00 

150-999 10.00 

1000-M 13.00 

17Parts: 

1-239 20.00 

240-M.....„. 14.00 

18  Parts:* 

1-149 :...    12.00 

19.00 

7.00 

21.00 

8.00 
16.00 
18.00 

9.00 
11.00 
13.00 

4.25 
20.00 
16.00 

6.50 
10.00 

5.50 
21.00 
14.00 

11.00 
19.00 

6.50 
13.00 

9.00 
18.00 

21.00 
12.00 

7.50 
15.00 
12.00 
.  11.00 
22.00 
22.00 
15.00 

9.50 
18.00 
11.00 

8.00 

4.75 


211 

1-99. 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-6id 

22 
23 

24Psrts: 

0-199 „. 

200-499 

500-699 

700-1699 

1700-fad 

25 

26  Psrts: 

S§  1.0-1.169 

SS  1.170-1.300 

SS  1.301-1.400 

SS  1.401-1.500 

SS  1.501-1.640 

SS  1.641-1.850 

SS  1.851-1.1200.... 

SS  1.1201-Cnd 

2-29 

30-39 

40-299 „ 

300-499 „.. 

500-599 

600-Cnd 

27 


1-199 „ „ „ „ 18.00 

200-*id „ 13.00 

28  16.00 

z«  rsns: 

0-99 

100-499 

500-899 

▼00—  I  oW ...•••••»»..••••••••■«■•«••■••■•■•»•«••••»••••' 

1900-1910 . 

1911-1919  


1 1 .00 

5.00 

19.00 

ZZI™ZZ""Z!Z"™IZI  2i!oo 

5.50 

1920-6id !!""!""I"™!""""™"ZII""...!..  20.00 

30  Parts: 

0-199 

200-699 

700-End 


16.00 

6.00 

ZZZZZZZZ~ZZIZ'"""Z....  13.00 

31Psrtr 

0-199 8.50 

200-End 11.00 


R#vMon  Dst9 
Jan.  1,  1985 

Joi.  1,  1985 
Jan.  1,  1985 
Jan.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1,1985 
1,1985 
1,1985 
1,  1985 
1,1985 
1,1985 
1,1985 
1,1985 
1,1985 
1,1985 
1,1985 


Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  198S 
Apr.  1,  1985 

*Apr.  1,  1984 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  198S 
Apr.  1,  1985 

'Apr.  1,1980 
Apr.  1.  1985 

Apr.  1,  1985 
Apr.  1,  1985 
July  1,1985 

July  1,  1985 
Julyl.  1985 
July  1,1985 
jNly  1,1985 
Julyl,  1985 
'Julyl,  1984 
July  1.  1985 

July  1,  1985 
July  1.1985 
July  1.  1985 

July  1.  1985 
Jutyl,  1985 


IV 
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32  tarts: 
1-39.  Vol.  I... 
1-^99.  Vol.  1. 

1^39.  Vol.  m. 

1-189 

190-399 

400-429. 

630-699 

700-799 


800-999 7.50 

1000-€itd.. 5.M 

33  Parts: 

1-199 „ 

300-M 


34  Parts: 

1-299 

300-399... 


20.00 

14.00 

IS.00 

8.S0 

400-6id „ „ ra.QO 

35  7.00 

36  Parts: 
1-199._. 
200-M.. 
37 

3« 

0-17... 
IB-End 
39 

40 

1-51 

52 

S3-W 

81-99._... 
100-149.. 
150-189.. 
190-399.. 
400.^24.. 
425-699.. 
700-6id.. 


9.00 

14.00 

9.N 

..    16.00 

1 1 .00 

9.S0 

16.00 

21.00 

18.00 

18.00 

18.00 

13.00 

19.00 

14.00 

, 13.00 

~~ 8.00 

41Cttapt8rs: 

1, 1-1  to  1-10 _ 13.00 

1,  1-1 1  to  AHMndK.  2  (2  Rosaryod) 13.00 

3-6. 

8 II""I!IZ~!! 

9 

M)-17 

18.  Vol.  I,  Pans  1-5 

18,  Vd.  n,  Pwts  6-19 

18,  Vol.  M.  Pom  20-52  -.. 

19-100 

1-MJO 

101 

102- 


14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

..... 13.00 

13.00 

13.00 

7.50 

19.00 

8.50 

„_„ 5.50 

12.00 

8.00 

4oo-e«d 18.00 

43  Parts: 

»-W ~ 9.50 


-200... 
201-Bid.... 

42  Parts: 

1-60 

61-399 


15.00 
19.00 
18.00 
13.00 
16.00 
15.00 
12.00 
15.00 


*Juiri. 

«Julr  1.1984 
*July  1.1984 
July  I.  19tS 
July  1.  1985 
July  1.1985 
•  July  1. 1984 
July  1.1985 
July  1,1985 
July  1.1985 


My 
July 

July 

My 

My 
My 

My 
My 
My 

My 
My 
My 

My 
My 
July 
My 
My 
My 
July 
My 
My 
My 

•My 

•July 

•July 

•July 

•Jrty 

"July 

»July 

•July 

•July 

•July 

•July 

July 

July 

My 

My 

Oct. 
Oct. 
Oct. 


985 
985 

985 

985 

985 

1985 

985 
985 
985 

90S 

98S 

1985 

985 
985 
984 
985 
985 
985 
985 
985 
985 
985 

984 
984 
984 
984 
984 
984 
1984 
1984 
1984 
984 
984 
985 
985 
985 
985 

984 

984 

1984 


1000-3999 
4000-End~. 


48  Parts: 

1-40. 

41-69 

70-89 

90-139 

140-155 

156-165 

168-199 

200-499. 
SOO-M.. 

47 

0-19... 

2049. 

70-79. 

aO-Eod 


9.50 
9.50 
6.00 
9.00 
9.50 

18.00 
9.08 

MM 
7.38 

13.00 

» — . ~ 14.00 

13.00 

—.4 U.00 

480haptsr8: 

1  (Porn  1-51) 13.00 

1  (Ports  52-99) 13.00 

2 13.00 

3-6 ......_ 12.00 

7-14 „ 14.00 

15-€iid 12.00 

48  Parts: 

io8-i77!!!!!!!!!!!!!!!!"Z!!!!!!!!™"!!Z!!ZZZZ 
178-199 .:,.„, 

400-999 13.00 

1000-1199 13.00 

1200-1299 .:. „„.  13.00 

1300-Eiid 3.75 

SO  Parts: 

1-199 : 

200-6nd „ 


7.50 
14.00 
13.00 
13.00 


9.50 
14.00 


Cowploti  1985  OR  Ml 550.00 

MKJ'oficho  Cf^  Editioiii 

Complete  set  (one-time  mailing) 155.00 

Complete  set  (one-time  mailing) 125.00 

Subscription  (moM  at  issued) 185.00 

hMCviduol  copies 3.75 


Od.  I 
Oct.  1 
Oct  1 


Oct.  1 
Od.  1 
Oct.  1 
Oct.  1 

Od.  I 
Od.  1 
Od.  I 
Od.  1 
Od.  1 
Od.  1 
Od.  I 
Od.  1 
Ok.  31 

Od.  1 
Od.  1 
Od.  I 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  I 

Od.  1, 
Nov.  1, 
Nov.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 


(H  Index  ond  rmfingt  Aids _.. „ 18.00  Joa.  1,  1985 


1984 
1984 
1984 


1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 


1984 


1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 
1984 

1984 
1964 
1984 
1984 
1964 
1984 
1984 
1984 

1984 
1984 


Od.  1.  1984 


1985 

1983 
1984 
1985 
1985 

'  No  nnwndmtnts  to  this  vokim*  w«r»  promulymd  during  Itw  pariod  Apr.  1,  I960 1e  March 
31.  198S.  n*  CR  raiume  tssiwd  m  of  Apr   1.  1980,  should  b*  rMonod. 

*Na  otiwiidnmiis  to  this  volunn  w«r«  piuiiiulguwl  during  iht  period  Apr.  1,  t9M  to  tWvtb 
31.  I98S  n«  CR  vokinw  issued  «  a(  Apr   \.  19«4.  ttnuM  bl rMiMd. 

*t*o  111*111111]  to  itH  voluM  mtn  primuli^id  durinf  the  piriod  My  1,  19M  n  Jie 
30, 1985.  IheCFR  voKaae  esued  as  of  Juty  1,  1984.  should  bt  rMiad. 

*n»  My  1.  I98S  wttion  o(  32  CFR  Ports  1-189  contains  o  nott  only  for  Ports  1-39 
indusiv*.  For  ih*  lul  text  oi  Iht  Dtfons*  Acquisilion  Ragulafians  in  Ports  1-39,  cgnsub  It* 
ttoeiCFRvahmosissuodaiolMy  1,  1964,  tanMining  ihoMpvn. 

•HwMtI.  198S«*iiof4ICHiChipMnl-l«>«MeiK««MeilyhraMplMl» 
49 liriusiy.  far  tho  fulleie  of  pmcunwet  ngutojam  in  Oiapliu  I  to 49,  csawitllM I 
CHt««luaws4WMdasffM|r  1,  1984  containing  thos*  diop«vs. 
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Brtofinos  on  How  To  Um  ttw  Federal  Ragistar 

For  information  on  briefings  in  Atlanta,  GA.  and 
Philadelphia,  PA,  see  announcement  on  the  inside  cover  of 
,  this  issue. 


Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 

Aviation  Safety 

Federal  Aviation  Administration 

Banks,  Banlcing 

Federal  Home  Loan  Bank  Board 
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Presidential  Documents 


Title  S— 

The  President 


Prodamatioii  5405  of  November  8,  1985 
National  Alzheimer's  Disease  Month,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  two  million  Americans  with  Alzheimer's  disease,  each  day  is 
fraught  with  fear  and  frustration.  Fear  of  getting  lost  in  one's  own  neighbor- 
hood; of  not  recognizing  members  of  one's  immediate  family;  of  not  being  able 
to  perform  simple,  familiar  chores.  For  the  victims  of  this  disease,  tying  shoes 
or  setting  a  table  can  be  overwhelming  tasks.  As  our  elderly  population  grows, 
more  and  more  people  will  be  affected  by  this  malady. 

Alzheimer's  disease  is  the  major  cause  of  the  confusion,  erratic  behavior,  and 
forgetfulness  once  believed  to  be  a  "normal"  part  of  old  age.  This  "senility"  is 
actually  the  result  of  the  destruction  of  certain  brain  cells. 

As  the  afflicted  person  loses  the  ability  to  function  intellectually,  the  family 
faces  growing  emotional,  physical,  and  financial  biuxlens.  Eventually,  many 
victims  require  specialized  professional  care.  Fifty  percent  of  all  nursing  home 
residents  in  America  suffer  from  Alzheimer's  disease  or  other  serious,  irre- 
versible forms  of  dementia. 

The  medical  research  community  is  focusing  special  attention  on  Alzheimer's 
disease  in  an  effort  to  discover  its  causes  and  develop  effective  treatments. 
Recently,  a  Department  of  Health  and  Human  Services  task  force  defined  the 
current  state  of  medical  knowledge  of  Alzheimer's  disease  and  recommended 
future  research  directions.  Organizations  leading  this  rese£irch  include  the 
National  Institute  of  Neurological  and  Communicative  Disorders  and  Stroke; 
the  National  Institute  on  Aging;  the  National  Institute  of  Mental  Health:  and 
the  National  Institute  of  Allergy  and  Infectious  Diseases.  For  Alzheimer's 
patients  and  their  families,  this  intensive  research  is  the  greatest  source  of 
hope. 

But  until  a  way  to  prevent  Alzheimer's  disease  is  found,  these  families  need 
our  support  and  understanding.  I  commend  the  superb  services  provided  by 
voluntary  health  organizations,  notably  the  Alzheimer's  Disease  and  Related 
Disorders  Association. 

To  enhance  public  awareness  of  Alzheimer's  disease,  the  Congress,  by  Senate 
Joint  Resolution  65,  has  designated  the  month  of  November  1985  as  "National 
Alzheimer's  Disease  Month"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  month. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  November  1985  as  National 
Alzheimer's  Disease  Month,  and  I  call  upon  the  people  of  the  United  States  to 
observe  that  month  with  appropriate  observances  and  activities. 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  8th  day  of  Nov.  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  tenth. 


(FR  Doc.  85^27159 
Filed  11-U-8S:  ll.-lS  am] 
Billing  code  3195-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabiUty  and  legal  effect,  most 
of  which  are  keyed  to  end  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SuperinterKlent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

FEDERAL  HOME  LOAN  BANK  BOARD 

12CFRPtfts561and583 

[No.  85459] 

Pref  arr^d  Stock  as  Ragulatory  Net 
Worth 

Dated  October  25. 1965. 
AOENCV:  Federal  Home  Locm  Bank 
Board. 
ACnow:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ('TSLIC  or  "Corporation"), 
is  amending  its  regulations  concerning 
the  use  of  non-permanent  preferred 
stock  as  regulatory  net  worth  by 
federally  chartered  associations  and 
associations  whose  accounts  are 
insured  by  the  FSUC.  First,  the 
amendments  allow  preferred  stock  that 
is  redeemable  at  the  option  of  the  issuer 
to  be  included  as  regulatory  net  worth 
only  if  the  security  form  of  the  preferred 
stock  has  been  approved  by  the  FSLIC 
prior  to  issuance  of  the  security  and  the 
form  of  the  security  states  that  no 
redemption  may  be  made  if,  after  giving 
effect  to  such  redemption,  the  insured 
institution  would  fail  to  meet  its 
regulatory  net-worth  requirement 
Second,  the  amendments  allow 
mandatorily  redeemable  preferred  stock 
to  be  included  as  regulatory  net  worth 
only  if  an  application  to  include  such 
preferred  stock  has  been  filed  with  an 
approved  by  the  FSUC.  In  addition,  the 
amendments  require  that  mandatorily 
redeemable  preferred  stock  be  subject  to 
an  amortization  schedule  which  would 
reduce  the  amotmt  of  such  preferred 
stock  that  may  be  included  as  regulatory 
net  worth  based  on  the  time  remaining 
to  required  redemption.  Finally,  the 
amendments  explicitly  prohibit  any 
insured  institution  from  including  as 
regulatory  net  worth  any  capital 
instrument  or  security  issued  by  the 


insured  institution  if  such  capital 
instrument  or  security  is  owned  by  a 
service  corporation  or  other  subsidiary 
controlled  by  the  issuing  insured 
institution.  The  amendments  are 
intended  to  provide  net-worth  treatment 
for  non-permanent  stock  consistent  with 
that  allowed  subordinated  debentures, 
to  discourage  the  overstating  of  net 
worth  and  to  encourage  institutions  to 
raise  capital  outside  of  the  thrift 
industry. 

EFFECTIVE  DATE:  December  13, 1985. 

FOR  FURTHER  MFONMATION  CONTACT: 

Gregory  E  &nith.  Senior  Corporate 
Attorney,  Corporate  and  Securities 
Division,  Office  of  General  Counsel. 
(202)  377-6454.  or  Francis  M.  Passarelli, 
Acting  Director,  Office  of  Examinations 
and  Supervision,  (202)  377-6366,  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
•UPKBMBfTARfV  INFORMATION:  By 

'  Resolution  No.  85-505,  dated  June  21. 

I  1985  (50  FR  29965;  July  23, 1985),  the 
Board  proposed  revisions  to  its 
regulations  concerning  the  use  of  non- 
permanent  preferred  stock  as  regulatwy 
net  worth,  hi  that  proposal  the  Board  set 
forth  certain  criteria  under  whidi 
mandatorily  redeemable  preferred  stock 
and  preferred  stock  redeemable  at  the 
option  of  the  issuer  may  be  included  in 
an  institution's  regulatory  net  worth  and 
clarified  the  inehgibihty  for  inclusion  in 
net  worth  of  (1)  preferred  stock 
redeemable  at  the  option  of  the  holder 
and  (2)  treasury  shares  of  permanent 
preferred  stock  and  of  other  types  of 
equity  securities.  The  Board  also  noted 
in  that  proposal  tiiat  the  proposfd  was 
consistent  with  the  limitations  the  Board 
recenUy  imposed  by  Resolution  No.  85- 
292,  dated  April  18, 1985  (50  FR  20550; 
May  17, 1985)  on  the  net-worth 
treatment  of  subordinated  debt  since 
such  debt  was  not  equivalent  to 
permanent  capital  stock  and  retained 
earnings.  After  considering  the  public 
comments,  the  Board  has  decided  to 
promulgate  the  amendments  noted 
hereinafter  substantially  as  (voposed, 
with  some  technical  revisions  made  for 
clarification. 

Summary  and  Discussion  of  Comments 
Received  on  the  Proposal 

The  Board  received  seven  public 
comments  in  response  to  its  proposal. 
Four  of  the  comments  were  received 
from  savings  and  loan  associations  and 
three  were  from  trade  associations.  Six 


commenters  generally  endorsed  the 
proposal,  but  all  of  them  suggested  some 
changes  or  adopted  the  suggestions  of 
other  commenters.  Only  one  commenter 
objected  to  the  proposal  as  a  whole. 

Three  onunenters  suggested  revisions 
to  the  seven-year  amortization  schedule 
in  the  proposal  One  suggested  a  five- 
year  schedule  and  another  suggested 
that  amortization  of  the  amount  of  the 
mandatorily  redeemable  preferred  stock 
includable  in  net  worth  not  begin  until 
after  the  third  year.  A  third  commenter 
suggested  that  the  seven-year 
amortizatitHi  schedule  should  be 
replaced  with  a  provision  for  the 
granting  of  an  individualized 
amortization  schedule  based  on  the 
business  plan  submitted  by  each  insured 
institution.  After  further  consideration  of 
this  issue,  the  Board  believes  that  the 
proposed  seven-year  amortization 
schedule  is  appropriate  because  it 
would  be  consistent  with  the  seven-year 
amortization  method  used  for 
subordinated  debt  and  because  it 
provides  for  a  mere  gradual  reduction  of 
the  issuer's  regulatory  net  worth,  thus 
giving  the  issuer  more  time  either  to 
replace  the  regulatory  capital  or  adjust 
the  amount  of  its  liabilities  to 
compensate  for  the  reduction  in  its 
regulatory  net  worth.  With  regard  to  the 
use  of  individualized  amortization 
schedules,  the  Board  notes  that  the 
waiver  provision  in  the  proposed 
S  563.7-6(d)  provides  sufficient 
flexibility  for  extreme  cases  regarding 
the  applicable  amortization  schedule 
while  at  the  same  time  the  seven-year 
amortization  provision  establishes  the 
Board's  strong  preference  for  the  seven- 
year  method. 

One  commenter  expressed  concern 
that  the  amount  of  time  taken  for 
regulatory  approval  of  mandatorily 
redeemable  preferred  stock  imder 
proposed  i  563.7-5  might  hamper  the 
efficient  use  of  such  capital  instruments 
by  savings  institutions.  In  that  regard 
the  Board  notes  that  only  the  approval 
under  §  563.1,  which  pertains  to  the  form 
of  certificate,  need  be  obtained  before 
issuance  and  that  the  more 
comprehensive  approval  under  {  563.7-5 
only  need  be  obtained  before  inclusion 
in  net  worth.  Thus,  those  institutions 
that  may  wish  to  issue  mandatorily 
redeemable  preferred  stock  immediately 
may  request  the  two  types  of  approval 
separately.  Moreover,  the  proposal 
contained  a  provision  that  would 
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delegate  authority  to  grant  approval 
under  §  563.7-5  to  the  Boards  Office  of 
Examinations  and  Supervision  with  the 
concurrence  of  the  General  Counsel. 
However,  the  Board  has  decided  that 
the  proposal  can  be  refined  to  further 
expedite  the  approval  process.  The 
proposal  contained  three  other  related 
provisions  that  could  benefit  from  . 
delegations  of  authority.  Proposed 
§  563.7-5(d)  provides  that  the 
Corporation  may  waive  certain 
provisions  in  (d)  pertaining  to 
requirements  as  to  securities,  5  563.7- 
5(f)  provides  that  the  Corporation  may 
impose  additional  requirements  or 
conditions  in  connection  with  approving 
the  application,  and  proposed  §  563.7- 
5(g)  provides  that  the  Corporation  may 
extend  an  offering  period  for  good  cause 
upon  written  request  by  the  institution. 
The  Board  believes  that  the  inclusion  of 
mandatorily  redeemable  preferred  stock 
in  net  worth  could  be  further  expedited 
by  expanding  the  delegation  of  authority 
in  the  regulation  to  also  cover  those 
three  provisions.  Moreover,  the  Board 
believes  that  the  approvals  required 
under  §  563.1  prior  to  issuance  of  the 
mandatorily  redeemable  preferred  stock 
form  and  for  the  form  for  preferred  stock 
redeemable  at  the  option  of  the  issuer 
can  also  be  expedited  by  delegating 
approval  authority  to  the  Boanl's 
General  Counsel,  or  his  designee. 
Therefore,  the  Board  has  made 
appropriate  revisions  to  its  proposal  in 
the  final  rule  being  adopted  today. 

One  commenter  suggested  that  the 
eligibility  criteria  in  proposed  §  563.7-5 
(b)(2)(iv)  and  (b)(3)  are  inappropriate  or 
vague.  That  conmienter  suggests  that  the 
test  regarding  income  available  for 
redemption  is  inappropriate  since  that  is 
more  appropriately  a  question  for  the 
marketplace.  The  clarity  of  the  transfer 
of  risk  provisions  in  proposed  S  563.7-5 
also  was  questioned  by  that  commenter. 
Both  provisions  are  identical  to 
provisions  in  the  the  Board's  analogous 
subordinated  debt  regulation  §  563.8-1. 
It  is  the  Board's  view  that  since  the 
purposes  of  §  563.&-1  and  proposed 
§  563.7-5  are  substantially  identical, 
that,  therefore,  their  provisions  should 
be  consistent.  Moreover,  the  Board 
believes  that  by  applying  the  test 
concerning  income  available  for 
redemption  the  Board  is  better  able  to 
evaluate  the  impact  of  the  issuance  of 
such  securities  on  the  issuing  institution, 
and  secondarily,  the  credibility  and, 
therefore,  marketability  of  securities 
issued  by  all  insured  institutions  will  be 
enhanced.  Further,  the  Board  believes 
that  the  provision  regarding  the  transfer 
of  risk  is  not  vague  since  it  clearly  states 
the  principle  that  the  issuance  of  the 


stock  should  transfer  the  risk  from  the 
Corporation  to  entities  that  are  not 
insured  institutions.  For  example, 
"collateralized"  preferred  stock  would 
not  result  in  such  a  transfer  of  risk. 
However,  the  Board  does  not  believe 
that  it  is  feasible  to  specify  in  advance 
all  the  particular  situations  that  could  be 
affected  by  this  provision,  and  has 
concluded  that  the  statement  in  the  rule 
concerning  transfer  of  risk  sets  forth  the 
Board's  position  with  appropriate 
clarity.  'The  Board  also  notes  in  this 
regard  that  direct  purchases  of  preferred 
stock  of  an  insured  institution  by 
another  insured  institution  are  subject  to 
the  Board's  direct  investment  rule  at  12 
CFR563.9-a 

Another  commenter  objected  to  the 
proposal's  requirement  that  the 
mandatorily  redeemable  preferred  stock 
form  contain  a  disclosure  statement  that 
no  redemption  may  be  made  if  the 
issuing  institution  fails  to  meet  its  net- 
worth  requirement  on  the  grounds  that 
such  a  disclosure  would  adversely  affect 
the  marketability  of  the  stock.  Ilie 
Board  has  concluded  that  the  purchaser 
of  such  stock  should  be  informed  of  such 
a  significant  limitation  on  redemption  so 
that  there  can  be  no  question  regarding 
the  notice  received  by  a  purchaser  of 
such  limitation.  Moreover,  failure  to 
provide  such  a  disclosure  could 
significantly  harm  the  credibility  and, 
therefore,  long  run  marketability  of  all 
capital  raising  techniques  used  by 
insured  institutions. 

In  its  proposal  the  Board  requested 
comments  on  the  proposed  exclusion 
from  net  worth  of  all  capital  instruments 
and  securities  issued  by  an  insured 
institution  to  its  service  corporations  or 
other  subsidiaries.  The  Board 
specifically  requested  comments  on  the 
following  issues: 

(1)  For  purposes  of  this  proposal,  what 
percentage  of  ownership  or  other  tests 
should  be  used  to  determine  when  an 
insured  institution  is  in  control  of  a 
service  corporation  or  other  subsidiary? 

(2)  If  the  Board  were  to  determine  that 
less  than  fifty-percent  ownership 
constituted  control,  should  the 
percentage  of  a  capital  instrument  or 
security  issued  by  the  insiu^d  institution 
that  is  excluded  from  the' insured 
institution's  regulatory  net  worth  be 
based  on  the  insured  institution's 
percentage  of  ownership  of  the  service 
corporation  or  other  subsidiary? 

(3)  Should  the  proposed  prohibition  be 
expanded  to  include  not  only  service 
corporations  and  other  subsidiaries  but 
any  entity  in  which  the  insured 
institution  has  aii  equity  investment? 

In  terms  of  the  service  corporation/ 
subsidiary  control  test,  one  commenter 


suggested  a  25  percent  ownership  test, 
one  commenter  suggested  a  75  percent 
ownership  test  and  one  commenter 
suggested  a  pro  rata  test  which  would 
establish  an  ownership  benchmark  in 
each  case  based  on  the  total  number  of 
investors  (e.g.,  4  investors:  25  percent; 
100  investors:  1  percent).  After 
considering  the  various  alternatives,  the 
Board  has  decided  that  a  10  percent  test, 
consistent  with  that  contained  in  the 
definition  in  $  561.28  of  the  term 
"controlling  person"  and  as  used 
throughout  the  FSLIC's  regulations, 
would  be  an  appropriate  test  of  control. 
The  Board  believes  that  such  a  10 
percent  test  in  the  context  of  the 
proposed  amendments  to  the  net-worth 
definition,  S  561.13,  is  an  accurate 
benchmark  above  which  the  proposed 
net-worth  exclusion  provision  should  be 
triggered  in  order  to  prevent  an 
overstatement  of  net  worth  under  the 
Board's  regulatory  reporting  procedures. 

The  Board  also  requested  comments 
regarding  whether  the  controlled  service 
corporation/subsidiary  should  be 
required  to  exclude  from  net  worth  the 
total  amount  of  the  securities  held  by 
the  service  corporation/subsidiary  or 
only  its  pro  rata  share  based  on  the 
amount  of  its  investment  in  that  entity. 
Only  three  commenters  addressed  the 
issue  and  they  suggested  a  pro  rata 
exclusion.  The  Board  has  seriously 
considered  the  pro  rata  method,  but  has 
determined  that  it  would  be  more 
appropriate  to  totally  exclude  the 
securities  held  by  the  controlled 
corporation/subsidiary  in  order  to 
discourage  overstatement  of  net  worth 
and  in  order  to  encourage  the  raising  of 
capital  from  outside  of  the  thrift 
industry. 

The  last  issue  on  which  the  Board 
requested  comments  was  whether  the 
net-worth  exclusion  should  apply  to 
securities  issued  to  any  entity,  including 
partnerships  and  trusts,  controlled  by  ' 
the  insured  institution  and  not  just 
service  corporations  and  subsidiaries. 
Only  one  conmienter  addressed  this 
issue  and  he  opposed  the  concept.  After 
considering  the  issue,  however,  the 
Board  has  decided  that  the  reasons 
supporting  the  exclusion  from  net  worth 
of  securities  issued  to  service 
corporations  and  subsidiaries  equally 
apply  to  all  entities  in  which  the 
institution  has  a  controlling  ownership 
interest.  Therefore,  the  Board  is  applying 
the  10  per  cent  test,  with  appropriate 
modications  for  entities  without  voting 
stock  [e.g.  partnerships  and  trusts),  to  all 
entities. 
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TteFliMlRiris 

The  coirent  regnlatioa,  at  1 8S1.13, 
permits  permanent  prefened  stock  to  be 
includea  as  regnktory  net  wordi  witiiont 
limitation,  which  is  consistent  widi  tiie 
accoonting  treatment  pemdtted  under 
generally  accepted  accounting  prindides 
("GAAin.  The  Board  has  not  made  any 
changes  by  this  amendment  to  die 
treatment  of  pennanent  preferred  stock 
except  to  dariiy  in  die  text  of  the 
regulation  that  treasmy  shares  of 
permanent  preferred  stodi  (and  other 
types  of  equity  securities)  are  not 
includable  as  net  wordi,  vrhidi  is 
consistent  with  prior  interpretations  and 
policy  of  die  Board.  Similariy,  these 
revisions  vrill  not  alter  die  current 
regulation's  prohibition  of  die  inclusion 
of  preferred  stock  wfaidi  (s  redeemable 
at  the  option  of  the  holder  as  regulatory 
net  worth,  nor  do  the  amendments  aher 
the  Board's  view  that  preferred  stock 
that  is  collaterahsed  would  not  qualify 
as  regulatory  net  worth. 

The  treatment  of  prefnted  ^odc  that 
is  radeemal)le  at  the  option  of  the  issuer 
and  preferred  stock  that  is  required  to 
be  redeemed  by  the  issuer  have  been 
revised  by  this  amendment.  First,  the 
amendment  specifies  tiiat  the  security 
form  of  preferred  stock  that  is 
redeemable  at  die  option  of  the  issuer 
must  be  approved  pursuant  to  12  CFR 
563.1,  which  requires  that  all  security 
forms,  indoding  mandatorily 
redeemable  preferred  stock,  be 
approved  by  the  Corporation  prior  to 
their  issuance.  As  noted  in  the  comment 
summary  section,  the  Board  is  amending 
5  563.1  to  delegate  such  approval 
authority  to  the  Board's  General 
Counsel  or  his  designee.  In  addition,  the 
security  form  for  preferred  stock  that  is 
redeemable  at  the  option  of  the  issuer 
will  be  required  by  i  561.13  to  include  a 
statement  that  no  redemption  may  be 
made  if,  aft^  giving  effect  to  such 
redemption,  the  issuing  insured 
institution  would  feil  to  meet  its  net- 
worth  requirement  under  12  CFR  563.13. 
The  Board  beUeves  that  the  revision  to 
561.13  concerning  the  form  of  preferred- 
stock  securities  diet  are  redeemable  at 
the  option  of  the  issuer  would  ensure 
that  no  redemptions  are  made  in 
violation  of  |  561.13  and  that  the 
investing  public  is  aware  of  the 
regiilatory  restrictions  on  die 
redemption  of  the  preferred  stock. 

The  second  revision  to  S  561.13  made 
by  the  Board  will  change  the  net-worth 
treatment  of  mandatorily  redeemable 
preferred  stock.  The  Board  has 
concluded  diat  mandatorily  redeemable 
preferred  stock,  in  terms  of  the  degree  of 
protection  it  affords  tiie  FSUC,  is 
substantially  similar  to  other  non- 


permanent  c^rital  instruments  with  a 
fixed  matnrity  or  redemption  date.  For 
that  reason,  written  approval  by  the 
Board  will  be  required  before  inchidfaig 
mandatorily  redeemable  preferred  stodc 
as  regulatory  net  wordi,  and  such 
prefened  stock  will  be  subject  to  an 
amortization  schedufe  which  reduces 
the  amoent  of  the  outstanding  prefened 
stock  that  can  be  incfaided  as  net  worth 
based  on  the  dme  remaining  to  required 
reden^ition.  The  Board  is  of  the  view 
that  this  treatment  will  appropriately 
recognize  that  preferred  stock  with 
mandatory  redemption  features  does  not 
provide  the  FSJC  with  the  same  degree 
of  protection  as  permanent  capital  stock, 
and  will  ensure  that  all  non-permanent 
capital  Imtitunents  with  a  fixed 
maturity  or  redemption  date  are  treated 
consistendy. 

The  Board  is  also  adopting  a  new 
fi  563.7-6  to  set  fordi  the  criteria  for 
review  of  applications  for  approval  of 
mandatorily  redeemable  preferred  stodc 
as  regulatory  net  wortL  The  provisions 
of  proposed  i  563.7-5  are  substantially 
similar  to  those  contained  in  12  CFR 
i  563.6-1  and  are  intended  to  provide  a 
basis  for  die  Board's  review  of  the 
financial  condition  of  die  issuing 
institution  and  the  terras  and  conditions 
of  the  mandatorily  redeemable  preferred 
stock,  to  ensure  that  inclusion  of  the 
preferred  stock  as  regulatory  net  worth 
would  result  in  a  deoeese  in  risk  to  the^ 
FSUC.  The  FSUCs  approval  of  the  form 
of  certificate  of  mandatorily  redeemable 
preferred  stock  must  be  obtained  before 
issuance,  pursuant  to  f  563.1,  and  before 
inclusion  in  net  wordi,  pursuant  to  new 
S  563.7-6.  However,  as  noted  in  the 
comment  section,  in  tmler  to  expedite 
that  approval  jnooess  the  Board  is 
delegating  approval  authority  under 
§563.1  to  the  General  Counsel,  or  his 
designee,  and  delegating  approval 
authority  under  §563.7-5  to  the  Office  of 
Examinations  and  Supervision  with  the 
concurrence  of  die  General  Counsel  or 
their  designees. 

The  final  revision  that  the  Board  is 
making  to  S  561.13  provides  that  any 
capital  instrument  or  seciulty  issued  by 
an  insured  institution  that  is  held  by  a 
service  onporetion  or  other  subsidiary 
direcdy  or  indirectly  controlled  by  an 
insured  institution  must  be  excluded 
from  the  issuing  insured  institution's 
regulatory  net  worth  in  reports  filed 
widi  the  Board.  This  revision  is  intended 
to  fonnalize  the  Board's  cunent  policy 
concerning  the  treatment  of  ca|rital 
instruments  or  securities  of  an  insured 
institution  that  qualify  as  regulatory  net 
worth  tliat  are  held  by  a  service 
corporation  or  other  subsidiary  that  is 
controlled  by  the  insured  institution.  The 


Board  notes  that  under  GAAP,  insured 
institutions  would  be  required  to  report 
their  holdings  in  mafority-owned 
subsidiaries  on  a  omsoiidated  basis, 
which  wonkl  result  in  any  equify 
securities  of  die  parent  institution  held 
by  die  subsidiary  being  netted  against 
the  parent  institution's  equify.  Under  the 
Board's  regulatory  reporting  procedures, 
however,  die  parent  institution  reports 
its  investment  in  its  service  corporation 
by  the  "equify  method  of  accounting," 
which  could  result  in  an  ovovtatement 
of  an  insured  institution's  net  worth  if 
the  service  corporation  or  other 
subsidiary  has  invested  in  capital 
instruments  or  securities  issued  by  the 
parent  insured  institutioiL  It  has  cdways 
been  the  Board's  poeition  that  the 
regulatory  reporting  procedures  utilized 
by  insured  institutions  should  not  be 
employed  to  overstate  an  insured 
institution's  regulatory  net  worth,  and 
the  revision  will  explicidy  prohibit  such 
a  result  by  disallowing  net-worth 
treatment  for  capital  securities  of  the 
parent  held  by  the  subsidiary. 

Tbe  proposal  did  not  define  what 
percentage  of  ownership  of  a  service 
corporation  or  other  subsidiary  would 
constitute  control  for  purposes  of 
determining  whether  capital  instnmients 
or  securities  held  by  a  service 
corporation  or  other  subsidiary  of  the 
insured  institution  should  be  excluded 
from  the  insured  institution's  regulatory 
net  worth.  Further,  the  proposal 
requested  comments  on  that  issue  and 
on  whether  the  Board  should  allow  net- 
worth  treatment  by  the  parent  of  capital 
securities  held  by  other  entities  such  as 
partnerahips  or  trusts  that  are  controlled 
by  the  insured  institution.  As  noted  in 
the  comment  summary  section,  the 
Board  has  decided  to  establish  a  10 
peroent  test  similar  to  that  currentiy 
employed  in  S  561.28  defining  controlling 
persons.  The  Board  also  has  determined 
to  appfy  that  test  to  all  forms  of  entities 
(e.^..  corporations,  partnenhips,  trusts), 
with  an  appropriate  modification  for 
non-corporate  entities  that  would  af^y 
the  ten  percent  benchmark  to  the 
amount  of  that  entity's  capital  directiy 
or  indirectly  attributable  to  the  insured 
institution.  Finally,  for  the  reasons  noted 
in  the  comment  summary  section,  thtf 
Board  has  also  determined  to  exclude 
fitHU  regulatory  net  worth  all  of  the 
securities  issued  to  such  a  controlled 
entify. 

The  Board  notes  that  purenant  to  this 
rulemaking  proceeding,  it  could  adopt  in 
a  final  rule  new  net-worth  requirements 
that  would  be  applied  to  all  non- 
permanent  preferred  stock,  both 
prospective  and  outstanding  issuances. 
The  Board,  however,  does  not  believe 


46742   Federal  Ragtoter  /  Vol.  sq  No.  219  /  Wednesday.  November  13,  1985  /  Rules  and  Regulations 


that  it  would  be  appropriate  to  impose 
these  restrictions  on  non-permanent 
preferred  stock  which  was  issued  by 
insured  institutions  prior  to  July  23, 1985, 
the  publication  date  of  the  proposal  in 
the  Federal  Register.  Thus,  the  find  rule 
specifically  exdudes  from  coverage  by 
the  rule  all  non-permanent  preferred 
stock  which  was  issued  in  conformity 
with  i  561.13  prior  to  that  date. 

Final  Regulatory  FlexibUity  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibihty  Act,  Pub.  L  No.  96-354. 94 
Stat  1164  (1980).  the  Board  is  providing 
the  following  regulatory  flexibility 
analysis. 

1.  Reasons,  objectives  and  legal  basis 
underlying  the  rule.  These  elements  are 
incorporated  above  in  the 
supplementary  information  regarding 
the  rule. 

2.  Small  entities  to  which  the  rule  will 
apply.  The  rule  would  apply  to 
institutions  whose  accounts  are  insured 
by  the  FSUC. 

3.  Impact  of  the  rule  on  small 
institutions.  The  rule  would  restrict  the 
use  of  non-permanent  preferred  stock  as 
regiilatory  net  worth  by  all  insured 
institutions. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflictlwith 
this  role. 

5.  Alternatives  to  the  rules.  There  are 
no  alternatives  that  would  be  less 
burdensome  than  the  rule  in  addressing 
the  concerns  expressed  in  the 
supplementary  information  set  forth 
above. 

Lists  of  Subjects  in  12  CFR  Parts  561  and 
563 

Insurance  of  accounts.  Savings  and 
loan  associations. 

Accordingly,  the  Board  hereby 
amends  Parts  561  and  563  of  Subchapter 
D,  Chapter  V  of  Tide  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D-FEOERAL  SAVmOS 
AND  LOAN  INSURANCE  CORPORATION 

PART  561— OERNmONS 

>.The  authority  citations  for  12  CFR 
Parts  561  and  563  continue  to  read: 

Authority:  Sec  17. 47  Stat.  736.  as  amended 
(12  U.S.C.  1437);  Sea.  1  and  5. 48  Stat.  128 
and  132.  as  amended  (12  U.S.C  1462  and 
1464):  Sec  409. 94  Stat.  160.  Sec  5A.  47  Stat 
736.  as  amended  (12  U.S.C.  1464);  Sees.  401, 
402.  403.  405.  406,  407.  48  Stat.  1255, 1256, 
1257. 1259, 1280,  as  amended  (12  U.S.C  1724. 
1725, 1728, 1729, 1730);  Reorg.  Plan  No.  3  of 
1947. 12  FR  4981.  3  CFR,  1943-1948  Comp..  p. 
1071:  tec  4. 80  Stat.  824,  as  amended  (12 
U5.C.  1425a). 


2.  Amend  S  561.13  by  revising 
paragraph  (a):  redesignating  paragraph 
(d)  as  paragraph  (f);  and  adding  new 
paragraphs  (d)  and  (e):  as  follows: 

aoi.ia    msuHRxy  nvi  wonn, 

(a)  The  term  "regulatory  net  worth" 
means  the  sum  of  all  reserve  accoimts 
(except  specific  or  valuation  reserves), 
retained  earnings,  permanent  common 
stock,  permanent  preferred  stock,  non- 
permanent  preferred  stock  issued  prior 
to  July  23. 1965,  mutual  capital 
certificates  (issued  pursuant  to  S  563.7-4 
of  this  subchapter),  securities  which 
constitute  permanent  equity  capital  in 
accordance  with  generally  accepted 
accounting  principles  (if  approved  by 
the  Corporation),  appraised.equity 
capital  (as  defined  in  }  563.13(c)  of  this 
subchapter),  and  any  other 
nonwithdrawable  accounts  of  an 
insured  institution  (excluding  any 
treasury  shares  held  by  the  insured 
institution):  Provided,  that  for  any 
nonpermanent  instrument  qualifying  as 
regulatory  net  worth  under  this 
paragraph,  either  (1)  the  remaining 
period  to  maturity  or  required 
redemption  (or  time  of  any  required 
sinking  fund  or  other  prepayment  or 
reserve  allocation,  with  respect  to  the 
amount  of  such  prepayment  or  reserve) 
is  not  less  than  one  year,  or  (2)  the 
redemption  or  prepayment  is  only  at  the 
option  of  the  issuing  insured  institution 
and  such  payments  would  not  cause  the 
insured  institution  to  fail  or  continue  to 
fail  to  meet  its  net-worth  requirement 
under  {  563.13  of  this  subchapter,  and 
Provided  further,  that  capital  stock  may 
be  included  as  net  worth  without 
limitation  if  it  would  otherwise  qualify 
but  for  either  (i)  a  provision  permitting 
redemption,  in  the  event  of  a  merger, 
consolidation,  or  reorganization 
approved  by  the  Corporation  where  the 
issuing  institution  is  not  the  survivor,  or 
(ii)  a  provision  permitting  a  redemption 
where  the  funds  for  redemption  are 
raised  by  the  issuance  of  permanent 
stock. 


(d)  The  term  "regulatory  net  worth" 
also  includes: 

(1)  Preferred  stock  that  is  redeemable 
at  the  option  of  the  issuer  (1)  which  was 
issued  prior  to  July  23, 1985.  or  (ii)  which 
was  issued  after  July  23, 1985:  Provided, 
that  the  form  of  the  security  was 
approved  prior  to  issuance  pursuant  to 
9  563.1  of  this  subchapter  and  states  that 
no  redemption  may  be  made  by  the 
issuing  insured  institution  if,  after  giving 
effect  to  such  redemption,  the  insured 
institution  would  fail  to  meet  its  net- 
worth  requirement  under  S  563.13  of  this 
subchapter. 


(2)  Mandatorily  redeemable  preferred 
stock  which  (i)  was  issued  prior  to  July 
23, 1965.  or  (ii)  was  issued  pursuant  to 
S  563.7-6  of  this  subchapter,  after  July 
23, 198S,  was  approved  as  to  its  form 
prior  to  issuance  pursuant  to  8  563.1  of 
this  subchapter,  and  was  approved  in 
writing  by  die  Corporation  for  inclusion 
as  net  worth,  before  or  after  its 
issuance,  piusuant  to  S  563.7-5: 
Provided,  that  unless  otherwise 
approved  by  the  Corporation  in  writing, 
mandatorily  redeemable  preferred  stock 
issued  after  Jidy  23, 1985,  may  be 
included  as  net  worth  only  in 
accordance  with  the  schedule  set  forth 
in  paragraph  (c)(1)  of  this  section  and 
consistent  with  the  provisions  of 
paragraphs  (c)  (2)  and  (3)  of  this  section. 

(e)  Notwithstanding  paragraphs  (a), 
(b),  (c)  and  (d)  of  this  section,  the  term 
"regulatory  net  worth"  does  not  include 
any  capital  instrument  or  security  which 
may  be  included  as  regulatory  net  worth 
pursuant  to  any  of  those  paragraphs  if 
such  capital  instrument  or  sectuity  is 
held  by  a  service  corporation  or  other 
subsidiary,  regardless  of  the 
organizational  form  of  that  entity,  in 
which  the  insured  institution  directly  or 
indirecUy,  (i)  owns,  controls,  or  holds 
with  power  to  vote,  or  holds  proxies 
representing,  ten  per  cent  or  more  of  the 
voting  shares  or  rights,  or  (ii)  invested  or 
contributed  more  than  ten  per  cent  of 
such  entity's  capital  imless  net-worth 
inclusion  is  specifically  approved  by  the 
Corporation  in  writing. 

PART  S63-OPERATIONS 

§563.1    [Amended] 

3.  Amend  S  563.1(a)  by  inserting 
between  the  third  and  fourth  sentences 
thereof,  the  following:  "Notwithstanding 
any  other  delegation  of  the  authority 
granted  under  this  paragraph,  the 
General  Counsel  or  his  designee,  are 
delegated  exclusive  authority  to 
exercise  the  Corporation's  approval 
authority  under  this  paragraph  with 
respect  to  preferred  stock  security  forms 
and  amendments  thereto  for 
mandatorily  redeemable  preferred  stock 
and  preferred  stock  redeemable  at  the 
option  of  the  issuer." 

4.  Add  new  9  563.7-5  as  follows: 

SS63.7-5    Mandatorily  redeentabia 
prefefred  stock. 

(a)  General.  No  insured  institution 
shall  issue  mandatorily  redeemable 
preferred  stock  includable  in  regulatory 
net  worth  pursuant  to  this  section  or 
amend  the  terms  of  such  preferred  stock 
unless  it  has  obtained  the  written 
approval  of  the  Corporation.  Approval 
of  the  issuance  under  this  section,  in 
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order  to  qualify  as  regulatory  net  worth 
imder  |  561.13  of  this  subchapter,  may 
be  obtained  either  before  or  after  the 
preferred  stock  is  issued,  but  no 
approval  shall  be  granted  unless  the 
issuance  of  the  preferred  stock  and  the 
form  and  manner  of  filing  of  the 
application  are  in  accordance  with  the 
provisions  of  this  section. 

(b)  Eligibility  requirements.  In 
determining  whether  the  Corporation 
will  process  an  application  by  an 
insured  institution  for  approval  of  the 
issuance  of  mandatorily  redeemable 
preferred  stock  includable  in  regulatory 
net  worth  pursuant  to  this  section,  the 
Corporation  will  consider  the  following 
factors: 

(1)  Whether  the  issuance  of  such 
preferred  stock  by  the  applicant  is 
authorized  by  applicable  law  and 
regulation  and  is  not  inconsistent  with 
any  provision  of  the  applicant's  charter, 
constitution,  or  bylaws; 

(2)  Whether,  in  the  opinion  of  the 
Corparation,  the  overall  policies, 
condition,  and  operation  of  the  applicant 
do  not  afford  a  basis  for  supervisory 
objection  to  the  application.  Bases  for 
supervisory  objection  may  include  the 
foUowing: 

(i)  Net  worth,  without  regard  to  the 
amount  of  any  mandatorily  redeemable 
preferred  stock  to  be  included  in  net 
worth,  does  not  meet  the  requirements 
of  §  563.13;" 

(ii)  Scheduled  items  exceed  2.5 
percent  of  specified  assets; 

(iii)  Losses  have  not  been  offset  by 
specific  reserves  to  the  extent  required 
pursuant  to  S  563.17-2  of  this  part; 

(iv)  Actual  and  anticipated  income 
from  operations,  after  distribution  of 
earnings  to  the  holders  of  savings 
accounts,  payment  of  dividends  on 
outstanding  equity  securities  and 
payment  of  interest  on  borrowings  but 
before  income  taxes,  is  not 
demonstrably  sufficient  for  payment  of 
dividends  and  redemption  price, 
discount,  and  related  expenses  of  the 
proposed  issue;  cmd 

(3)  Whether  the  issuance  of  such 
securities  by  the  applicant  in  the 
transaction  and  any  related  transactions 
will  result  in  a  transfer  of  risk  from  the 
Corporation  to  parties  other  than 
insured  institutions. 

(c)  Application  form;  supporting 
information.  An  application  for  approval 
of  the  issuance  of  mandatorily 
redeemable  preferred  stock  by  an 
insured  institution  pursuant  to  this 
section  shall  be  in  the  form  prescribed 
by  the  Corporation  or.  if  no  such  form 
has  been  promulgated,  may  be  in  the 
form  prescribed  by  the  Corporation  for 
the  issuance  of  subordinated 
debentures,  in  which  case  all  references 


therein  to  "subordinated  debt"  "debt 
service,"  or  "debt  discount"  shall  be 
changed  to,  respectively,  "mandatorily 
redeemable  preferred  stock,"  "debt  or 
redemption  service"  and  "redemption 
discount"  and  all  citations  therein  to 
§  563.8-1  changed  to  corresponding 
provisions,  if  any,  of  {  563.7-5.  Such 
application  and  instructions  may  be 
obtained  from  the  Supervisory  Agent 
Information  and  exhibits  shall  be 
furnished  in  support  of  the  application  in 
accordance  with  such  instructions, 
setting  forth  all  of  the  terms  and 
provisions  relating  to  the  proposed  issue 
and  showing  that  all  of  the  requirements 
of  this  section  have  been  or  will  be  met 

(d)  Requirements  as  to  securities. 
Mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section  shall 
meet  all  of  the  following  requirements 
tmless  one  or  more  of  such 
requirements,  not  including  (l)(i)  of  this 
paragraph  (d)  which  is  not  eligible  for 
waiver,  are  waived  by  the  Corporation. 

(1)  Form  of  certificate.  Each  certificate 
evidencing  mandatorily  redeemable 
preferred  stock  issued  by  an  insured 
institution  pursuant  to  this  section  shall: 

(i)  Bear  on  its  face,  in  bold-face  type, 
the  following  legend:  "This  security  is 
not  a  savings  account  or  deposit  and  it 
is  not  insured  by  the  Federal  Savings 
and  Loan  Insurance  Corporation"; 

(ii)  Clearly  state  that  ^e  security  is 
unseciu«d  and  is  not  eligible  as 
collateral  for  any  loan  by  the  issuing 
institution:  and 

(iii)  State  or  refer  to  a  docimient 
stating  that  no  redemption,  other  than 
scheduled  redemptions,  may  be  made  by 
the  issuer  if  after  giving  effect  to  such 
redemption  the  institution  would  fail  to 
meet  the  net-worth  requirements  of 
S  563.13. 

(2)  Limitation  as  to  term.  No 
mandatorily  redeemable  preferred  stock 
issued  by  an  insiired  institution 
pursuant  to  this  section  shall  have  an 
original  period  to  required  redemption  of 
less  than  seven  years.  During  the  first 
six  years  that  such  a  security  is 
outstanding,  the  total  of  all  required 
purchase-fund  payments,  required 
reserve  allocations  and  required 
redemptions  with  respect  to  the  portion 
of  such  six  years  that  have  elapsed  shall 
at  no  time  exceed  the  original 
redemption  price  thereof  multiplied  by  a 
&«ction  the  numerator  of  which  is  the 
nimiber  of  years  that  have  elapsed  since 
the  issuance  of  the  security  and  the 
denominator  of  which  is  the  number  of 
years  covered  by  the  original  period  to 
required  redemption. 

(e)  Filing  of  application.  The 
appUcation  for  approval  of  the  issuance 
of  mandatorily  redeemable  preferred 
stock  under  this  section  shall  be  filed 


with  the  Corporation  by  transmitting  the 
original  and  two  copies  of  the 
application  and  all  supporting 
documents  to  the  Supervisory  Agent  As 
used  in  this  section,  the  term 
"Supervisory  Agency"  means  the 
President  of  the  Federal  Home  Loan 
Bank  of  the  district  in  which  the 
applicant  is  located  or  any  other  officer 
or  employee  of  such  Bank  designated  by 
the  Board  as  agent  of  the  Corporation, 
as  provided  by  S  501.10  or  {  501.11  of 
this  chapter. 

(f)  Additional  requirements.  The 
Corporation  may  impose  on  the 
applicant  such  requirements  or 
conditions  with  regard  to  the  securities 
or  the  offering  or  issuance  thereof  as  it 
may  deem  necessary  or  desirable  for  the 
protection  of  purchasers,  the  applicant 
or  the  Corporation. 

(g)  Limitation  on  offering  period. 
Following  the  date  of  approval  of  the 
application  by  the  Corporation,  the 
institution  shall  have  an  offering  period 
of  not  more  than  one  year  in  which  to 
complete  the  sale  of  the  mandatorily 
redeemable  preferred  stock  issued 
pursuant  to  this  section.  The 
Corporation  may  in  its  discretion  extend 
such  offering  period  if  a  written  request 
showing  good  cause  for  such  extension 
is  filed  with  it  not  later  than  30  days 
before  the  expiration  of  such  offering 
period  or  any  previous  extension 
thereof. 

(h)  Reports.  Within  30  days  after 
completion  of  the  sale  of  the 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  prior  approval  under 
this  section,  the  institution  shall 
transmit  a  written  report  to  the 
Supervisory  Agent  stating  the  number  of 
purchasers,  the  total  dollar  amount  of 
securities  sold,  and  the  amount  of  net 
proceeds  received  by  the  institution. 

(i)  Delegations.  The  Director  of  the 
Office  of  District  Banks,  or  his  designee, 
with  the  concurrence  of  the  Director  of 
the  Office  of  Examinations  and 
Supervision,  or  his  designee,  and  the 
General  Counsel,  or  his  designee,  are 
authorized  to  (1)  approve  any 
mandatorily  redeemable  preferred  stock 
applications  filed  pursuant  to  this 
section  if  they  are  in  compliance  with 
regidatory  requirements  or  waivers 
thereof,  and  (2)  except  for  denial  of  the 
application,  otherwise  act  on  the 
Corporation's  behalf  under  any 
provision  of  this  section,  unless  they  are 
of  the  opinion  that  the  application 
involves  policy  considerations  which 
warrant  formal  consideration  by  the 
Corporation. 
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By  the  Ftdcrel  Hone  Umb  BmA  BmnL 
)eff  Scoayan. 
Secretary. 
im  Qk.  S»-MiR  rOid  U-a-«K  8:45  IB) 

12CFRPart5»t 


of  PMpa^^MMIi 


aqenct:  Federal  Home  Loen  Bank 

Board. 

action:  Final  rale. 

SUMMmr.  The  Federal  Home  Loan  Bank 
Boaid  ("Board")  w  reviaiog  its  regulatioii 
prohibiting  leaders,  indudmg  tkc^ 
assignees  and  transferees,  firom 
imposing  prepayment  penalties  for  or  in 
connection  with  acceleration  of  loans  on 
the  security  of  borrower-occupied 
homes  by  the  exercise  of  dae-on-sale 
cfanses.  The  amendments  are  intended 
to  darify  the  existing  consumer- 
protection  provision  and  to  add  a  new 
provisfoR  to  the  regulations.  As 
revised,  the  regolations  will  prohibit 
prepsynent  pmcdties  with  respect  to 
loans  on  ^  security  of  boirower^ 
occupied  hones  if  a  tender  (1)  exercises 
a  ducHMi-sale  clause  by  written  notice, 
(2)  mw— ences  a  foredosiBe  procecdBig 
to  enforce  a  dae^a-sale  daiue  m  to 
seek  payment  in  full  as  a  result  of 
invoking  such  a  clause,  or  (3)  fails  to 
approve  witMa  30  days  the  completed 
credit  application  of  a  qualified 
transferee  to  assume  the  loan  in 
accordance  with  its  terms,  and 
thereafter,  within  120  days  of  the 
lender's  receipt  of  such  applicatioou  the 
borrower  transfers  the  home  to  that 
transferee  and  prepays  the  loan  in  fuH 
The  new  consumer  protection  afforded 
by  this  revision  will  apply  to  loans 
outstandSng  or  originated  on  or  after  its 
effectiTe  date. 

UKtIlve  OATC  December  13, 1985. 
FOR  FURTHEIt  INPainMTIOIf  CONTACT 

Joseph  Longino,  Special  Counsel 
Regulations  and  Legislation  Division, 
Office  of  General  Cocrasel,  Federal 
Hone  Loan  Bank  Bbard,  l^OOG  Street 
NW.,  WashuigtoB,  D.C  2D552!  (20^  977- 
644«^ 


;  ABoard 

reguIdtiuR  esrrently  prahibtts  lenders,  as 
well  as  *eir  assignees  and  transferees, 
from  imposing  a  prepayment  penalty  ftjr 
or  in  connection  wiA  ^  exercise  of  a 
due-on-sale  daose  to  accelerate  a  loan 
on  a  bone  occupied  or  to  be  occnpied 
by  thcVmowes.  12  CFR  5BI.5(b)f2).  Tbis 
prohibition  is  restricted  to  situations  in 


whidi  Ike  lender  has  actoaUjr  "called^ 
or  aceeleratcd  the  Ums  by  leqiiestlnf 
payment  iB  Ml.  Udier  the  regnlMkia. 
bouuweu  wbo  prtp^  loens  in 
antkJ|MUoB  of  dne-on-eatB 
acceketatiaD— even  when  lenders  have 
comii— ikutsd  this  intent— any  be 
charged  pr^myment  penaklite.  See,  Rg.. 
Office  of  General  Counsel  rOGC*) 
Opintoo  Letter  (^ir.  23, 19M) 
(constniOB  ^  CFR  S«1.5(b)|2)  (19M)); 
OGCOiihiiie  Letter  ffebiaa,  are) 
(constrniag  predecessor  provisbm 
appUcabk  to  Federal  assod^kins.  12 
CFR  U&J^^m^m  1S79)).  This  sitostton 
qipears  to  arise  nost  cnHMcnfy  nriten  a 
borrower  asks  a  lender  sAetlwr  the 
existing  ban  may  be  assumed  1^  a 
prospective  purdbaser  of  Ae  home.  On 
the  otker  hand,  borrowers  wbo  structure 
the  sates  of  their  hones  in  a  manner  that 
compels  lenders  to  enfnce  due-on-sele 
clsMSOS  may  not  be  daiged  prepayment 
penalties. 

On  Aqgnst  2, 19Mv  the  Board  prqposed 
to  revise  its  regulatian  in  respoase  to 
congresskxnal  aaicem  for  consumer 
proteetkn  and  the  mfaimess  of 
permitting  leaders  winch  have  not 
formally  called  a  loan  to  achieve  the 
same  fMah  by  giving  notice  <tf  an  intent 
to  do  so  and  that  chaigii^  a  pemdty 
upon  prepayment.  With  respect  to  loans 
on  the  security  of  borrower-occupied 
homes,  the  proposed  revision  would 
have  prohibited  tbe  coUection  of  a 
prepayment  penalty  H  a  lender  (1) 
exercised  a  due-on-sale  clause  by 
written  notice,  (2)  connnenced  a 
foredosore  proceeding  to  eirforce  a  due- 
on-sale  clause  or  to  seek  payment  bi  full 
as  a  resutt  of  invokang  such  a  clause,  or 
(3)  failed  to  consent  within  a  reasonable 
time  to  the  written  request  of  a  qualified 
purchaser  to  assume  the  loan  in 
accordance  with  its  terras,  and 
thereafter  the  borrower  sold  or 
transferred  the  home  to  that  purchaser 
and  prepakl  the  loan  m  Adl.  Board  Res. 
»b>.  at-tm,  49  FR  32091  (Aug.  m.  1984). 

The  Board  initially  provided  for  a  30- 
day  comment  period  ending  on 
September  la  1984,  in  order  to  expedite 
the  rulemdangprocesa  On  Nov«nber 
21, 1984.  the  Board  extended  Ae 
comment  period  for  eo  days,  tterHi^ 
Panuary  28. 198Sv  to  permit  a  more 
thorough  evaination  of  the  issaes  beuig 
raised  and  nmdified  Hh*  proposed 
efl'ective  date  of  any  fimrf  rule  to  be  30 
days  after  pubhcatioo  m  the  Federal 
R^tsK.  Board  Res.  No.  84-887, 40  FR 
46911  (Nor.  29. 1984). 

As  the  Board  noted  in  proposing  the 
revision  to  its  rule,  leaders  bcve 
increasingty  imposed  penalties  in 
connection  witi  te  piepayuuaU  vi 
loans  in  aatkipotiaB  of  ban 
acceleratkn.  While  lenders  for  years 


common^  have  hod  the  contractual 
right  to  impose  penalties  upcm  die 
prepayment  of  loona,  fai  tfie  past  mcmy 
have  waived  Aaf  rfglM  if  mnket  infeiust 
rates  at  tile  time  of  prepayment 
pcindtted  Ihem  to  leloaB  the  money 
prepaid  at  an  etpdvalent  or  ki^er 
interest  rate,  h  the  wake  of  tfie  isipect 
of  the  interest-rate  crisis  of  1981-82 
upon  the  finand^  cenditioR  of  many 
inslftuUonaJ  fenders,  however,  sbcr 
lenders  hove  been  ranch  less  wiffing  to 
waive  tms  rij^t,  even  when  tiie  interest 
rate  an  tfie  loan  prepaid  is  below  market 
interest  rates.  As  a  result,  borrower 
compluiuts  to  the  Board  and  to  Congress 
have  increased.  Tne  finoi  nrie  is  the 
Board's  means  of  enabling  borrowers  to 
insulate  diemselves  from  prepayment 
penalties  on  home  loans  that  lenders 
will  not  permit  to  be  assomed  because 
of  market  conditions. 

The  Board  received  letters  fitun  a 
total  of  74  conunenters,  iru:tuding  8 
individuals.  49  institutional  tenders.  15 
trade  associations  and  law  firms 
representing  institutional  lerxlets. 
realtors,  or  consumers,  the  Comptrollet 
of  the  Currency,  which  charters, 
regulates,  and  supervises  national 
banksi  and  the  Committee  on  RjpViwg. 
Housing.  {Hid  Urban  Affairs  of  the 
United  States  Senate.  Most  letters  were 
submitted  as  comments  on  the  proposal, 
but  the  Board  treated  some  letters  as 
comments  even  though  not  submitted  as 
such  in  order  to  consider  fully  public 
opinion  on  this  issue.  The  Board  also 
considered  late-filed  and  late-received 
letters.  Uost  institutioned  lenders  and 
the  trade  associations  and  law  firms 
representing  them  oppose  the  proposed 
revision,  while  other  commenters 
generally  support  tbe  proposal.  Both 
supporters  aiskd  opponents  suggest 
varioBS  substantive  and  techruesd 
amendments  to  the  pn^NtsaL  A  few 
commenters  suggest  alternatives  to  the 
proposal.  Conunenters  also  raise  certain 
procedural  concerna.  These  comments 
are  discussed  below,  as  ara  tbe 
modifications  to  the  proposal  diat  the 
Board  has  incorporated  in  die  final  aim. 

In  addition  to  expressing  concerns 
that  wera  adcfressed  in  the  preamble  to 
the  proposed  rale  (congressiooal 
concern  for  consumer  protection  and 
fairness  to  bonowers),  the  comments 
raise  other  substantive  issues,  inckidrng 
the  Board's  statutory  audiority  to 
promulgate  the  rale,  the  completenese  of 
the  rule's  effiectaation  of  congressional 
intent,  tlie  conlractn^  equity  of  the  rule 
to  lenders,  and  the  econoouc  irapMict  of 
thenfe. 

Statutory  authority  and  coagressioaoi 
intent.  Some  commenters  argue  Ikat  the 
Board  locks  statntory  autkori^  for  its 
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proposed  regulation.  They  opine  that 
neither  section  341  of  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982  ("Act").  12  U.S.C  1701J-3.  nor  its 
legislative  history  expressly  indicates 
that  Congress  intended  the  Board  to 
adopt  a  prepayment-penalty  regulation 
of  general  applicability.  Such 
commenters  reject  the  suggestion  that 
such  a  regulation  falls  within  the 
Board's  authority  to  adopt  additional 
consumer  protections  that  Congress 
"has  not  foreseen,"  arguing  that 
Congress  must  have  been  aware  of  the 
use  of  prepayment  penalties  when  it 
exhaustively  studied  the  entire  due-on- 
sale  issue.  Further,  they  argue  that  such 
a  regulation,  being  restrictive,  runs 
counter  to  the  general  directive  of 
section  34l(b](2]  that  due-on-sale 
clauses  shall  be  "exclusively  governed 
by  the  terms  of  the  loan  contract." 
Another  commenter  suggests  that 
section  341(d)((9)  of  the  Act  gave  the 
Board  authority  to  address  only 
transfers  involving  the  exercise  of  due- 
on-sale  clauses  and  did  not  extend  to  a 
lender's  refusal  to  permit  an  assumption. 
Finally,  one  commenter  argues  that 
prepayment  penalties  are  a  proper 
subject  for  state  regulation  and  that 
state  consumer  protections  in  this  area 
are  adequate. 

The  Board  disagrees  with  the  views 
expressed  by  the  commenters  in  this 
area  and  believes  that  it  has  clear 
authority  to  promulgate  the  proposed 
rule  under  section  341.  Section  341(e)(1) 
authorizes  the  Board  "to  issue  rules  and 
regulations  and  to  publish 
interpretations  governing  the 
implementation"  of  section  341. 
Congress  unambiguously  intended  this 
rulemaking  authority  to  extend  to  the 
consumer  protections  set  forth  in  section 
341(d).  As  described  in  the  Senate 
Report,  paragraph  (9)  of  section  341(d) 
"permits  the  .  .  .  Board  to  use  its 
rulemaking  authority  to  provide 
additional  consumer  protections  for 
circumstances  where  the  enforcement  of 
due-on-sale  would  be  inequitable,  which 
the  Conunittee  has  not  foreseen."  S.  Rep. 
No.  538,  97th  Cong.,  2d  Sess.  58-59 
(1982).  The  rule  is  such  a  consumer 
protection.  While  the  rule  is  phrased  in 
terms  of  the  imposition  of  prepayment 
penalties,  it  effectively  imposes  a 
limitation  on  the  exercise  of  due-on-sale 
clauses  "where  the  enforcement  of  due- 
on-sale  would  be  inequitable."  See,  e.g., 
Board  Res.  No.  76-100, 41  FR  6283,  628&- 
86  (Feb.  12, 1976)  (characterizing  a 
proposed  prepayment-penalty 
prohibition  appUcable  to  Federal 
associations  as  a  limitation  on  their 
contractual  right  to  exercise  due-on-sale 
clauses).  If  the  lender  wishes  to  impose 


a  prepayment  penalty,  it  may  not 
enforce  a  due-on-sale  clause  because 
the  Board  has  determined  that 
enforcement  of  a  due-on-sale  clause 
simultaneously  with  the  imposition  of  a 
prepayment  penalty  is  inequitable. 

In  light  of  the  Board's  rulemaking 
authority,  the  absence  of  a  statutory 
provision  or  legislative  history 
discussing  the  use  of  prepayment 
penalties  does  not  suggest  that  the 
Board  lacks  statutory  authority  to  adopt 
the  rule.  The  statute  and  its  legislative 
history  specifically  anticipate  that  the 
Board  wUl  adopt  consumer  protections 
"not  foreseen"  by  Congress  and 
therefore  not  mentioned  by  Congress  in 
the  course  of  adopting  the  legislation.  A 
commenter's  suggestion  at  the  other 
extreme  that  the  Board  must  somehow 
affirmatively  demonstrate  that  Congress 
did  not  foresee  the  problems  created  by 
prepayment  penalties  is  equally 
unavailing.  "The  Board  obviously  need 
not  prove  a  negative.  Congress  gave  the 
Board  broad  discretion  to  determine 
whether  additional  consumer 
protections  in  this  area  were  warranted, 
granting  the  Board  clear  authority  to 
adopt  this  regulation. 

In  addition,  the  fact  that  section  341 
generally  expands  the  utility  of  due-on- 
sale  clauses  and  provides  as  a  general 
matter  that  due-on-sale  clauses  be 
"exclusively  governed  by  the  terms  of 
die  loan  conh'act"  12  U.S.C.  1701j- 
3(b)(2),  does  not  detract  from  the  scope 
of  the  rulemaking  authority  Congress 
gave  the  Board.  While  Congress 
liberaUzed  the  use  of  due-on-sale 
clauses  overall,  it  expressly  recognized 
the  need  to  prohibit  die  use  of  these 
clauses  in  certain  situations  in  order  to 
protect  consumers  and  gave  the  Board 
the  authority  to  determine  under  what 
circumstances  such  protections  were 
needed. 

The  Board  also  disagrees  with  the 
suggestion  that  it  is  empowered  under 
section  341(d)(9)  to  adch-ess  only  the 
formal  exercise  of  due-on-sale  clauses. 
The  other  situation  addressed  by  the 
rule — failure  to  approve  a  completed 
credit  application  for  an  assumption  of 
the  loan  by  a  transferee  followed  by 
transfer  of  the  property  to  that 
transferee  and  prepayment  of  the  loan  in 
full — ^is  functionally  equivalent  to  formal 
enforcement  of  a  due-on-sale  clause 
from  the  perspective  of  the  consumer 
and  results  in  the  same  unfairness  to  the 
consumer.  The  authority  to  provide 
consumer  protection  in  this  situation  is 
clearly  encompassed  in  section  341(d), 
as  well  as  in  the  general  grant  of 
rulemaking  authority  to  the  Board  in 
section  341(e)(1).  Finally,  based  upon  the 
complaints  which  the  Board  and 


Congress  have  received,  the  Board  has 
determined  that  state  regiilation  has  not 
provided  consumers  sufficient 
protection  in  this  area  and  that  federal 
regulatory  action  is  appropriate. 

As  a  separate  matter,  some 
commenters  request  that  the  Board 
clarify  the  relationship  between  any 
final  rule  and  the  ability  of  lenders, 
including  Federal  associations,  to  charge 
prepayment  penalties  under 
circumstances  other  than  those 
addressed  in  the  proposal.  One 
commenter  urges  the  Board  to  preempt 
all  state  laws  limiting  the  enforcement 
of  prepayment-penalty  clauses.  Another 
commenter  requests  the  Board  to  clarify 
that  the  rule  would  not  prohibit  lenders 
from  rewriting  loans  at  higher  interest 
rates.  Several  commenters  suggest  that 
congressional  intent  would  be  better 
served  if  the  rule  permitted  a  lender  to 
impose  a  penalty  upon  the  prepayment 
of  any  loan  that  the  lender  is  willing  to 
rewrite  at  a  submarket  rate  of  interest 

The  Board  does  not  consider  it 
appropriate  or  necessary  to  preempt  all 
state  laws  limiting  the  enforcement  of 
prepayment-penalty  clauses.  The  Board 
has  previously  noted  that  the  abihty  to 
impose  aprepayment  penalty  is  not 
essentiaHb  the  effective  use  of  due-on- 
sale  clauses  for  the  purpose  of  raising 
portfolio  yields  to  current  market 
interest  rates.  Board  Res.  No.  83-242, 48 
FR  21554,  21560  (May  13, 1983).  Federal 
associations  may  include  prepayment- 
penalty  clauses  in  any  loan  they  make 
and,  except  for  limitations  imposed  by 
Board  regulations,  enforce  such  clauses 
according  to  their  terms,  state  law — 
including  equitable  principles — 
notwithstanding.  See  OGC  Opinion 
Letter  (Oct  9, 1985)  (constiTiing  12  CFR 
545.2,  545.34(c),  591.5(b)(2)  (1985)).* 


'The  full  text  of  the  October  a  1965.  opinion 
letter,  signed  by  Nonnan  H.  Raiden.  General 
Counsel  to  the  Board,  follows: 

In  your  January  31, 1964,  letter  you  request  the 
opinion  of  this  office  on  three  questions  concerning 
a  Federal  association's  enforcement  of  prepayment 
penalty  clauses  in  commercial  real  estate  loans.  I 
apologize  for  the  delay  in  responding  to  your 
request  To  simplify  our  response,  I  aiuwer  your 
questions  out  of  order. 

In  your  second  question,  you  inquire  whether  the 
Federal  Home  Loan  bank  Board  (Board)  imposes 
any  limitation  on  the  ability  of  a  Federal  association 
to  enforce  a  prepayment  penalty  clause  in  a 
commercial  loan  in  accordance  with  its  terms,  even 
if  the  "prepayment"  occurs  as  a  result  of  the 
enforcement  of  some  other  provision  of  the  loan 
contract,  such  as  a  due-on-sale  clause.  The  answer 
is  that  the  Board  imposes  no  such  limitation. 

In  your  Tirst  and  third  questions,  you  inquire 
whether  $}  545.2  and  545.54(c),  as  amended  at  49  FR 
43044  (Oct.  26, 1964),  of  the  Federal  Regulations,  12 
CFR  545.2.  S45.34(c)  (1985),  authorize  a  Federal 
association  to  include  a  prepayment  penalty  clause 
in  any  loan  it  makes  and  to  enforce  such  a  clause  in 

Continued 
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state  law.  S^  4S  PR  a(  2HHl 

Ike  BmH  wnhe»  to  clw!^  tlMl  rtw 
final  rule  does  set  prahibit  tendkra  froa 

rewriting  loaH^whctherftud- or  - 
adjustafake-caii;  at  hi^er  iateteii  rales 
or  widi  othenriR  diflBtil  tana.  Th» 
Board  dacs  not  ayee.  howtTu.  tlat 
cangvcssioBai  ikiaai  weald  be  battv 
served  if  the  ratfr  peiMtted  a  kader  to 
impose  a  panalty  apoa  tbe  jtefmsmmali 
of  any  loaatfaatthekBderiawflUaf  to 
rewrite  at  a  auboHokel  rate  of  iateteat  or 
with  etkacwiae  difletcal  lama.  A»  ia 
dtscmaed  WHeftiUy  balow.  tkaBowd 
taJies  this  paattioB  because  the  benafit 
of  tbe  bar^oi  for  the  Icadat  is  to  bore  a 
creditwoitby  bervowcr  obligated  as  the 
loan  for  its  atatad  ten*  to  maturity. 

Finally  a  few  coauBeatets  are  iabeiiwg 
under  aooK  coaCaaioa  rygpnitng  the 
scape  of  lectioB  Ml  and  the  Board's 
ImpleaMatiag  regalatieM.  Ikeae 
cotaiaentars  varieualy  •— tt*""  that 
section  341  and  its  iraplexnantiug 
regulatioM  apply  only  to  lenders  in 
stales  whose  laws  previously  restricted 
eaiiorcemeBt  of  ducson-sale  clauses  or 
only  to  institutions  the  accounts  of 
which  are  insured  by  the  Federal 
Savings  aad  Loan  bisuiance 
Corpocation  ["insured  Dutitutfons"]*  and 
that  the  teim  "lenders"  as  used  in  Ae 
statute  and  the  rules  does  not  include 
the  nnsi'gBfTS  and  transferees  of  the 
originators  of  loans. 

These  assumptions  arc  all 
misconceptioas  of  the  law.  Section  341 
of  the  Act  established  a  national  policy 
governing  (he  use  of  due-on-sale  clauses 
by  afHnning  the  federal  preemption  of 
state  due-on-sale  prahflritiaQS  and 
restiictions  as  to  PedecBl  associations 
and  by  extending  that  preemption 


accordance  with  its  tenn*  even  if  state  taw. 
includtny  eqiiiuMe  ptinUpfes  wUcfa  migbt  t» 
applied  in  a  foreefasnre  actisit,  imipuiBi  It;  p»i>hibH 
the  collection  of  a  prepajnient  pemrity  an<fcr  certain 
circnmBtaaaea. 

In  iwrTiiieut  part  |  M9;34(cf  prmiifcs  that  "an 
association  mayimpawem  pwiahy  ogpiepaymeut  of 
a  loan  as  pro>l  Jbd  in  the  fair  eoatuct"  DemasB  of 
the  preemptive  eflecf  <vf  545.21  Ifthntfionty  iv 
subiectaofy  to  Hie  niuHaBuiiy  wift  nispecl  to  Ibans 
secured  by  txurower-occupied  hones  fotmd  or 
refcmerf  !•  JB  f  9«iSffE)  itaeV  Cpvvenrinf  diedoMre 
anJttii  ^jiiWuua>»pnifjiiwlpuiisl>yfter 
rwiW<»of«wJMe—»o#«wd^iabhM«B 

mortgage)  Ml*  iiwiH»»CWt  5Bf  J|M(3}  fMI^ 

IproMMMiiK  Iftil  im^oiMm^m  | 

foror  inc 

The  aMMy  l»  iKftide  •  prapaynnnr  pmaity  ctsoM 

ilT^fe■lt^^^fHl■■s.»yl^l^^[ihn»^l>«w^JWJlll«llt. 

Thus.  thtoaflh»«a#*vairiWM«ar»re4OTa( 

assocMtaai 

such  •< 
inciuriiaf  • 

f  hope  jwv  MKf  tteve  revpoMea  f^  yovi  4 
nefpftH. 


generally  to  aU  other  1 

or  holdtag  rta)  |itm>aity  loans,  whalhar 

commercial  or  raaJdantiaK  S>»  9^  tl 

U.S.C  i7»f^  fb)ci).  («4(a}pc)j  t»  am 

591.1(1^  SacttOB  an  WW  Ml  SMKlad  as 
part  of  Am  NatfaMMl  Hoaa&v  Ad;  wttck 
vests  Ib  te  Board  anthodtgr  aver  ioRiEad 
institnttona,  hot,  latlMi;  1ft  was  enacted 
aspartofthalhatfthtituthjua 
Restructariqg  Act  t2  U.SuC.  1701^ 
codificalioB  aota.  ThaSr  the  taaeh  of 
sectkM  Ml  and  to  iBplsBnth^ 
regiiattoaa  is  not  ooaftnad  to  iasuEed 
institadoaa.  Inalaadt  Id  bodi  ttie  statute 
ana  iba  falaSk  taa  tana  laaow  is 
broadly  defined  to  incbidb  not  eidy 
inslitiittana  bat  alao  natnral  persona,  as 
weUaaalandn^aiiM^iiiiiiaand 
transteaes.  t2  U&C  1:7UH(aX^  ^ 
CFRSBUtsJ. 

Coatrnetuat  iae^oity  to  knden. 
Lenders  argue  dM  tt  is  hKqiritable  for 
the  Board  t»  rekoac  boRoaracs  bon  the 
only  ntgatiw  aipect  of  bsgaina  that 
have  gieatljr  boMftted  knawars  and  to 
penafae  lenders  by  ikwyhig  dw  their 
contractual  fi^  la  reoenp  a  maM 
pertien  of  Aeir  iossca  on  beksw-oiarfcet- 
rate  koeaa.  Some  ( 
characterize  the  rule  i 
"loophole"  Ihiiwgh  which  the  ttanafeiee 
may  inaolate  the  buiiuam  hna  a 
prepayment  penalty  bf  sobnlttiagan 
applicatioB  to  assome  the  loatL  A  few 
conuncntets  note  that  lenders  bava 
alreadjr  soSeied  loaacs  aariqg  from 
traasfcis  "kub^BCt  ta"  the  BME^age; 
fordny  thent  ta  call  loana  aad  fisEego 
prepayment  penafciie,  and  ttansfin 
without  notice  to  lenders;  Jepririug 
them  of  teir  ability  to  call  behm- 
market-tate  baas.  A  namber  of 
loukhif  the  rule 


apphcaUe  only  tn  toena  originated  on  or 
after  its  eOective  date  ao  as  not  to 
deprive  leadefs  arfaiily  of  thek 
contractual  rights.  One  commenterls 
concerned  tha^kadeis  will  be  sued  for 
reimburseBCBt  of  prepayment  penalties 
charged  in  the  past 

The  Board  does  not  believe  that  dw 
Bnal  rule  is  ineqoitable  to  leaders;  nor 
does  die  Board.beiieve  that  die 
operatian  of  the  rale  wiU  create  a 
"loopholfc"  The  imfilicit  premiae  of  die 
rule  is  that  dv  benefit  of  die  bargain  for 
the  lender  ia  to  have  a  creditwafdiy 
boRower  obligated  oa  the  loan  for  its 
stated  tena  to  Batar^.  5ee  49  n  320n, 
In  the  Boaed's  opinton,  aqni^  ^wnffnde 
diat  no  prepi^nieBt  penalty  be 
permitted  if  a  lender  does  net  wish  to 
allow  a  loan  to  leaain  aatstmding  by 
approvhig  its  ass«]|iten  by  a  qaakUfied 
obligor. 

As  ia  discBSsed  abente,  d»  Board 
believaa  the  final  rate  to  be  an 
appropriala  additen  to  te  mniumar 
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type  of  ineqoitaide  oafo 
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intended  the  Board  ta  i 

Board  is  makhiStei 
provWea  of  die  fa^  nde  applcabie  to 
loans  ontalMidtug  on  its  eflectiwa  data 
rather  than  necefy  to  thoae  oeigiBated 
on  or  after  aach  (bite.  FinaUy.  the  Board 
notes  a^afai  dMt  fte  final  nde  wiH  not 
provide  a  basis  for  lestitiithn  of 
prepayment  peaahias  '■■'f  '  '    '  prior  to 
the  effecttva  date  of  the  rale  onder 
circumstaaoes  wUcfc  the  nde  neiidy 
prehibte:See«dL 

Purthefaore.  as  the  Board  noted  hi  the 
proposal  it  Ik  not  equitable  fee  a  keader 
that  has  not  lomally  caHad  a  loan  to 
achieve  the  asBM  leiadt  by  giving  notke 
of  an  intent  to  do  so  and  dien  te  deaaand 
a  penalty  upon  prepaynient.  See  4t  ni 
at  32082.  Thus,  the  Board  does  not 
believe  that  lenders  have  been  aafaiiiy 
used  by  boiiuwus  wdto  have  traasfefred 
their  hooMS  "sab|eci  to"  die  SMirtgage  as 
a  mama  of  avoithag  a  prepaynient 
peaahy. 

The  Bbani  however;  does  appreciate 
that  some  borrowets  have  taeeacfaed 
their  contracts  by  transforriag  their 
homes  without  notics  to  feadets  even 
thon^  due-on-saie  daasas  coauHidy 
pro  vkte  that  dke  sectKi^  praperty  any 
not  be  tEanafcired  wtthoot  die  prior 
written  consent  of  the  leader:  Saeh 
boBDwars  deprive  leadsis  of  their 
federally  protected  cnatrarttnd  ri^its  to 
call  belov^marfcet-rate  htaaa,  The  Board 
hereby  rrqaiits  lendera  to  adviae  it 
whether  roaedies  oedcr  state  law  are 
adeqoata  to  Bake  them  whole  as  to  sach 
breaches.  M  atate-low  leaaediea  are 
inadequate,  the  Board  intends  to 
consider  farther  nilemidring  to  sectce  for 
lendees  the  ful  ■aasnre  of  protectton 
Confess  lom^  thiuugb  its  passage  of 
section  Mi  el  the  Act 

Lenders  coBuaant  that  they  regard  the 
prepayment-penalty  ciaase  as  a  hed^e 
against  the  itefc  ef  fixed-nte  kndiag. 
They  further  maintafa  diat  die 
prepayaieat  penally  enuhhia  them  to 
recover  the  filled  caeta  of  Biaking  a  kwn. 
which  woirid  otherwiae  be  lost  tlauBgh 
early  retirement  of  the  Icaa  One 
conaneitt  atao  notes  that  a  prcpaymeat 
penalty  oompcnwtes  for  Ic 
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wddlc  a  lander  invdUgatas  lafanrestment 
opportunitias  far  IIib  procaeda  of 
repajrnMBl. 

AUkoo^  a  jwepaymait  penalty  may 
Mfve  as  a  nwign  agaiaat  tbe  risk  of 
fixed-tate  lending,  tibe  Board  notes  that 
such  a  penalty  is  only  one  type  of 
protection  available  to  nanage  the 
asset-liability  position  of  a  lender's 
portfoUa  LendBis  ai^iiag  that 
ptepayment  penaltisa  are  necessary  to 
recover  the  fixed  ooets  of  makhig  or 
retiring  a  loaa  overlook  dwir  abihiy  to 
recover  such  coats  by  hnpoaing  fees 
such  as  reasonable  hMUMfigination 
fees,  retiramant  fees,  and  asauraption 
fees.  Finally,  if  a  lender  is  not  able  to 
reinvest  the  proceeds  of  a  prqMid  loan 
without  significant  lost  income,  oomsMm 
sense  would  suggest  permitting  an 
assumption  of  the  loaa. 

Some  lenders  reason  that  the 
proposed  rule  is  unjustified  because  a 
truOi-in-lending  disclosure  statement 
conspkuoasly  highlights  for  the 
botrowfer  the  due-on-sale  clause  and  the 
prepayment-pen^tv  clause.  Sudi 
commenters  view  the  prepayment- 
penalty  clause  as  a  baigalned-fbr 
contractual  provision  and  view  the  true 
benefit  of  the  baigain  as  inrJnHing  the 
right  of  the  lender  to  charge  a 
prepayment  penalty.  They  point  out  that 
prepayment-penalty  clauses  are  not 
standard  and  that  applicants  may  ahap 
for  a  loan  not  having  such  a  clause.  One 
borrower,  however,  maintains  that 
disclosure  of  prepayment-penalty 
clauses  is  often  too  late — as  late  as  the 
date  of  consummation  of  the  loan — to 
enable  a  borrower  to  object  without 
losing  a  deposit  Even  wiA  adequate 
disclosure,  a  number  of  commenters 
view  prepayment  pendties  as  unfair 
when  lenders  refine  to  permit 
assumptions  or  call  loans. 

The  Board  recognizes  ^  value  of 
tmtii-in-lending  disclosures  and  tiie 
ability  of  applicants  to  shop  for  home 
loans  not  having  prepayment-penalty 
clauses.  The  Board  does  not  believe, 
however,  that  arguments  based  on 
disdosure  and  comparative  shopping 
adequately  rebut  tfie  Board's 
understanding  of  the  benefit  of  the 
bargin  for  the  lender  and  the  consequent 
inequity  of  permitting  lenders  tfiat  no 
longer  widi  to  retain  this  benefit  to 
charge  penalties  upon  the  prepayment  of 
loans  having  submarket  rates  of  faitmest. 
Thus,  the  Bmrd  believes  that  the  new 
protection  of  the  final  rule  is  a  necessary 
complement  to  the  consumer  protections 
already  in  place. 

Ecanoauc  iagiacL  Lenders  argue  that 
the  propoeed  rale  would  further  erode 
the  earningB  and  net  worth  of  an  already 
fragile  in(fastry.  with  crippling  effects 
for  some  institutions.  Data  presented  in 


some  of  dM  oommsnts  purports  to 
indicate,  that  ptepayment  charges 
account  for  lU  percent  of  one 

institalian's  total  annual  teooBM.  that 
assodathns  in  Wisconsin  ooidd  loaa  as 
much  as  $10  mUlkm  anmrntty,  and  dut 
lenders  in  Oalifnmia  conld  loaa  as  anich 
as  $600  milUon  annaaUy.  Lenders  abo 
express  oonoein  that  loans  in  purlfubo 
would  be  wofdi  less  when  sold  in  the 
secondary  nntksL  A  few  lenders 
apparenti^  assume  that  the  rule  would 
prohibit  the  iopositira  of  penalties  upon 
the  prepayment  of  home  loan  under  all 
circumstances. 

Some  lenders,  however,  ai^iport  die 
propoeed  rule,  reasoning  that  w^t  is 
most  Importaoi  to  histitotions  is 
expanding  profitable  services  and  using 
due-on-aale  clauses  to  restnictuie 
portfoUos.  A  few  coBunentars  believe 
that  the  proposed  rule  rapresents  a 
reasonable  balance  of  die  interests  of 
boiFoweis  and  leaders  in  that  it 
probably  would  not  result  in  a 
significant  loss  of  income  to  lenders. 
One  coBunenter  suraests  that  lenders 
need  to  make  short-term  concessions  to 
promote  long-term  economic  gain  for  all. 
Commenters  r^Miesenting  realtors 
support  die  proposed  rule  as  a  means  of 
eliminating  the  use  of  legally  and 
economici^y  inefficient  transfers 
"subject  to"  the  mortgage. 

As  die  Board  observed  in  the 
proposal.  It  has  no  reason  to  believe  that 
the  economic  effect  of  die  rule  upon 
leaders  would  be  significant  As  some 
commenters  observe,  vi^t  is  most 
important  to  lenders  is  using  due-<m-sale 
clauses  in  restructine  portfolios  by 
calling  below-maiket-rate  loans  and 
reinvesting  the  progeeds  of  loan  payoffs 
at  hi^er  interest  rates.  49  FR  at  32082- 
83.  It  is  this  ability  to  restructure  vMdi 
section  341  of  the  Act  soq^t  to  secure 
for  lenders.  See  48  FR  at  21S60.  The 
Board  further  notes  diat  die  practical 
effect  of  the  final  rule  is  to  permit  a 
lender  to  charge  a  prepayment  penalty  if 
a  loan  having  an  above-maiket  rate  of 
interest  is  prepaid,  so  diat  lenders 
would  be  compensated  for  being 
deprived  of  the  benefit  of  die  baigain  in 
this  circumstance. 

PteaHy,  the  Board  notes  diat  none  of 
the  information  submitted  diat 
purported  to  quantify  die  adverse 
economic  impact  of  the  rule  on  lenders 
related  specifically  to  the  actual 
operation  of  the  rule.  Instead  of 
submitting  data  quantifying  for  single 
institutions  or  far  some  larger  set  of 
institotiotts  the  magnitnde  of  loss  the 
rule  would  actually  have  caused  for 
some  recent  historical  period, 
commenters  who  submitted  data  chose 
instead  to  describe  worst-case  scenarios 
based  iqion  the  dimination  of  aJJ 


prapayaMUt  penaMea.  Hm  Board 
teterprato  the  failure  of  commenters  to 
submit  persaastee  data — which 
presomabty  woald  be  in  the  possession 
of  insHhitional  lenders    as  an 
iodicatian  diat  dif  Board  is  comet  fa  its 
belief  diat  the  adverse  economic  impact 
of  dm  nde  upon  tenders  will  be  minimal. 

A  few  commenters  suggest  diat  the 
refand  of  meamed  interest  upon  loan 
prepayment  reqidred  fa  Wisconsin,  Vl^s. 
Stat  Ana.  lS8j062(ZHb)  (West  Sopp. 
1985).  would  expoee  lenders  fa  that  state 
to acash  refand  Hability  on  amounts 
previoosly  collected  on  residential 
mortgage  loans.  Tliey  argue  diat  the 
propoaed  regulatfan  would  iq>set  a 
balmioe  of  charges,  creating  not  only  a 
loas  of  inoome  b«t  also  a  severe  carii 
oatfhiw  far  Wisoonafa  lenders. 

file  Board  acknowledges  that 
because  of  Wisoomta  law,  the  rule  as 
adopted  may  have  a  more  significant 
economic  impact  upon  lenders  in 
Wisoottsfa  dian  fa  other  states.  State 
lAvs  fa  other  states  not  brought  to  the 
Board's  attention  may  also  change  the 
impact  of  the  rule  fa  those  states.  The 
Board  notes  that  lenders  fa  such  states 
may  seek  appropriate  relief  from  state 
legislatures.  Sndi  an  approach  is  more 
likely  to  tesdt  fa  the  appropriate 
coordination  of  the  provisions  of  federal 
and  state  law  than  for  the  Board  to 
begta  a  process  of  creating  exceptions  to 
itarvde. 

Commenters  also  aigue  that  the 
propoeed  nde  wodd^adversely  affect 
borrowers  because  lenders  would  try  to 
recoup  losses  on  existing  loans  by 
dialing  more  opi  newdy  originated 
loans,  thereby  forcing  foture  borrowers 
to  subridin  current  borrowers.  The 
effect  they  eigne,  could  be  to  deprive 
margfaafly  qualified  borrowers  oif  a 
chance  far  homoowneisliip.  Moreover, 
mortgage  subsidy  pi^ograms  for  poorer 
homeowners  could  be  adversely 
affected  fa  that  each  programs  keep 
faterest  rates  low  by  using  prepayment 
peaalttes  to  lock  fa  mortgage  yields 
sufficient  to  repay  bondholders. 

The  Board  bdieves  that  lenders  will 
lose  littfa  income  because  of  the  rule,  so 
there  will  be  littfa  loss  to  pass  on  to 
fature  borrowers.  PrqMyment  penalties 
are  not  standard  fa  home  loans  and.  fa 
fed  are  prohibited  fa  ceitafa  loans  to  be 
sold  fa  die  seoondaiy  market. 
Furthermore,  lost  income  may  be 
recouped  fa  ways  odier  than  by  diarging 
more  on  newly  ori^nated  loans,  fast  as 
fixed-rate  loans  may  be  hedged  in  ways 
other  dian  by  reliance  on  prepajrment 
penalties.  Mortgage  -subsidy  programs 
-relying  fa  part  upon  prepayment 
penalties  may  empkqr  otiier  hedging 
techniques. 
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Technical  suggestions.  Conunentere 
offer  various  suggestions  in  response  to 
the  Board's  specific  solicitation  of 
comments  on  whether  lenders  should  be 
required  to  consent  to  a  requested 
assumption  within  a  set  number  of  days 
instead  of  a  "reasonable  time."  While 
one  commenter  fears  that  a  fixed  time 
would  invite  lender  delay,  most 
commenters  believe  that  a  fixed  time 
would  avoid  potential  abuse. 
Commenters  generally  suggest  that  a 
time  period  be  chosen  that  reflects 
industry  practice.  A  period  of  not  fewer 
than  30  days  and  not  more  than  60  days 
is  the  most  common  suggestion. 
Commenters  recommend  a  30-day 
period  based  on  its  consistency  with 
two  different  regulatory  provisions:  the 
Board's  due-on-sale  regulations.  12  CFR 
591.4(d)(3),  and  the  Federal  Reserve 
Board's  regulations  implementing  the 
Equal  Credit  Opportunity  Act,  12  CFR 
202.2(f).  202.9(a)(l)(i).  One  commenter 
suggests  requiring  the  transfer  to  occur 
within  90  days  as  a  means  of  avoiding  a 
perpetual  waiver  (as  to  a  particular 
transferee)  by  the  lender  of  its  right  to 
enforce  a  prepayment-penalty  clause. 
Several  commenters  urge  the  Board  to 
clarify  the  meaning  of  the  "written 
request"  to  which  the  lender  may  fail  to 
consent 

In  response  to  these  comments,  the 
Board  has  determined  to  provide  more 
regulatory  certainty  by  providing  in  the 
final  rule  that  what  insiilates  the 
borrower  from  a  prepayment  penalty  is. 
in  part  the  failure  of  the  lender  to 
approve  a  "completed  credit 
appUcation."  not  its  failure  to  consent  to 
a  "written  request."  The  phrases 
"completed  credit  appUcation"  and 
"completed  appUcation  for  credit"  are 
already  contained  in  the  Board's  due-on- 
sale  regulations  and  in  the  regulations 
implementing  the  Equal  Credit 
Opportunity  Act. 

The  term  "completed  application  for 
credit"  is  defined  in  12  CFR  202.2(f)  to 
mean  the  receipt  by  the  lender  of  all 
information  regularly  obtained  and 
considered  in  evaluating  appUcations 
for  the  amount  and  type  of  credit 
requested,  including,  but  not  limited  to, 
credit  reports,  any  additional 
information  requested  from  the 
applicant,  and  any  approvals  or  reports 
by  governmental  agencies  or  other 
persone  that  are  necessary  to  guarantee, 
insure,  or  provide  security  for  the  credit 
or  coUateral.  The  Board  has  determined 
to  adopt  this  definition  for  the  term 
"completed  credit  appUcation"  by 
incorporating  by  reference  in  %  591.2(a) 
of  its  due-on-sale  regulations  the 
definition  found  at  12  CFR  202.2(f).  The 
Board  notes  that  the  definition  imposes 


on  lenders  the  obligation  to  exercise 
reasonable  diligence  in  obtaining 
information  needed  to  complete  a  credit 
appUcation.  including  a  reasonable 
effort  to  notify  the  appUcant  of 
incompleteness  which  is  within  the 
power  of  the  appUcant  to  cure. 

In  addition,  the  Board  has  further 
modified  the  text  of  the  proposed  rule  to 
provide  that  after  receipt  of  a 
completed  credit  application,  the  lender 
has  30  days  to  approve  the  appUcation 
and  the  borrower  has  120  days  to 
transfer  the  home  and  prepay  the  loan  in 
fiill. 

Other  technical  suggestions  include 
clarifying  that  prepayment  penalties  do 
not  include  the  assessment  of 
foreclosure  costs,  that  the  borrower- 
occupancy  requirement  contemplates 
actual  occupancy  or  good-faith  intent  to 
occupy,  that  any  transferee — rather  than 
"purchasers"  only — benefit  horn  the 
rale,  and  that  the  term  "quaUfied"  goes 
to  the  creditworthiness  of  the  transferee. 
Several  commenters  urge  deletion  of  the 
qualification  requirement  Conunenters 
also  request  clarification  of  the  abilify  of 
lenders  to  charge  reasonable 
assumption  fees  and  of  the  meaning  of 
the  phrase  "in  accordance  with  its 
terms"  with  respect  to  an  agreed-upon 
assumption. 

In  response  to  these  suggestions,  the 
Board  has  modified  the  proposal  in 
several  ways.  First  the  term 
"bansferee"  is  substituted  for 
"purchaser"  to  ensure  that  a  gift  of  tide 
to  a  home  will  fall  within  the  ambit  of 
the  rule.  Second,  the  Board  has  used  and 
defined  in  the  final  rule  the  term 
"qualified  transferee"  in  a  manner  that 
clarifies  that  the  transferee  must  be 
creditworthy  under  the  lender's 
appUcable  underwriting  standards  and 
must  occupy  the  home  currentiy  or  in 
the  near  future.  The  Board  notes  that  the 
introductory  phrase  of  %  591.5(b)  ("With 
respect  to  any  loan  on  the  security  of  a 
home  occupied  or  to  be  occupied  by  the 
borrower,")  generaUy  requires  that  the 
loan  be  made  to  or,  with  the  permission 
of  the  lender,  assumed  by  the  borrower- 
occupant  and  that  the  borrower — as 
distinct  fit)m  the  transferee — currently 
occupy  the  home.  The  Board  rejects  the 
suggestion  that  borrowers  be  insulated 
against  prepayment  penalties  unless 
they  present  lenders  with  the  option  of 
permitting  an  assumption  by  a  qualified 
transferee  because  such  a  formulation 
would  not  give  lenders  the  choice  of 
retaining  the  benefit  of  their  bargain. 

The  Board  takes  this  opportunity  to 
clarify  that  the  regidation  does  not  limit 
or  prohibit  the  imposition  of  any  other 
fees,  such  as  reasonable  loan- 
assumption  fees,  retirement  fees,  or 


foreclosure  fees,  and  that  an  assumption 
"in  accordance  with  the  terms  of  the 
loan"  contemplates  the  substitution, 
without  more,  of  one  obligor  for  another, 
thereby  releasing  the  prior  obligor  from 
personal  UabiUfy  on  the  loan.  The  rule 
wiU  not  compel  lenders  to  permit 
assumptions,  but  it  wiU  prohibit  them 
bom  charging  penalties  for  the 
prepayment  of  loans  whose  assumption 
they  wiU  not  permit  In  assessing  fees 
other  than  prepayment  penalties, 
lenders  should  note  that  the  rule 
regulates  not  only  prepayment  penalties 
but  also  "equivalent  fees."  If  loan- 
assumption  or  other  fees  were 
uiveasonable,  they  could  constitute  fees 
equivalent  to  prepayment  penalties 
subject  to  the  final  rule. 

Finally,  one  commenter  questions       , 
whether  the  rule  requires  lenders  to 
ensure  that  borrowers  are  aware  of  the 
rale  and  its  operation.  The  Board  wishes 
to  clarify  that  the  rale  will  require 
lenders  to  do  only  that  which  it 
■  expressly  requires,  although  additional 
obligations  may  arise  froiA  other 
sources.  For  example.  Federal 
associations  and  certain  other  lenders 
have  disclosure  obligations  to 
appUcants  for  home  loans  the  purpose  of 
which  is  to  enable  the  appUcant  to 
understand  fully  the  operation  of  the 
loan  applied  for,  see,  e.g.,  12  CFR 
545.33(f),  pt  545  appendix,  but  such 
lenders  do  not  generally  have  disclosure 
obligations  to  borrowers. 

Alternatives.  Commenters  suggest 
four  alternatives  to  the  proposed  rule. 
First  two  commenters  would  permit 
prepayment  penalties  during  the  first 
five  years  of  a  loan  but  prohibit  them 
thereafter.  Second,  one  commenter 
suggests  requiring  management  of 
institutional  lenders  to  justify,  and 
boards  of  directors  to  ratify,  the 
imposition  of  each  prepayment  penalty. 
Third,  one  commenter  suggests  that 
either  a  due-on-sale  clause  or  a 
prepayment-penalty  clause — but  not 
both — be  permitted  in  a  loan  agreement. 

The  Board  is  aware  of  the  first  and 
third  suggested  alternatives,  which  are 
common  approaches  to  the  regulation  of 
prepayment  penalties.  See  generally  G. 
Osborne,  G.  Nelson  &  D.  Whitinan,  Real 
Estate  Finance  Law  379-^  (1979).  Like 
the  second  suggested  alternative, 
however,  these  alternatives  are 
inconsistent  with  the  Board's 
understanding  of  the  benefit  of  the 
bargain  for  a  lender  and  with  the 
equities  that  flow  fitim  that 
understanding,  which  the  Board  has 
explained  above.  For  this  reason,  the 
Board  rejects  these  alternatives  as 
inadequate  approaches  to  the  problem 
addressed  in  this  ralemaking. 
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A  fonrtii  altematiw  would  involve  a 
two-tiered  approach.  First,  a  lender  nn»t 
give  prampt  written  notice  of  wliefeer  it 
would  pennit  aasmnption  of  a  particular 
mortgage  loan.  Second,  if  a  lender  is 
willing  to  allow  assumption  of  the  loan, 
the  lender  must  promptly  process  any 
assumption  appUcation.  A  lender  could 
impose  a  prepayment  penalty  in  two 
situations:  If  the  bonmver  prepays 
despite  the  lender's  written  statemoit 
that  it  will  pennit  assunqitiona,  or  if  the 
borrower  prepays  after  approval  of  an 
assumption  application. 

The  Board  believes  that  its  final  rule 
addresses  the  concern  underiying  this 
two-tiered  approach.  The  Board  is 
aware  of  the  concern  that  borrowers  are 
prepaying  their  home  loans  because 
lenders  have  informed  them,  either 
orally  or  in  writing,  that  they  will  not 
pennit  loans  to  be  assumed  under  any 
circumstance.  The  Board  believes, 
however,  not  only  that  lenders  must  be 
given  the  opportunity  to  retain  the 
benefit  of  their  bargain  but  also  that  it  is 
not  unreasonable  to  place  some 
responsibility  in  this  regard  upon 
borrowers.  Tlius,  under  the  Board's  final 
rule,  a  borrower  is  insulated  against  the 
imposition  of  a  prepayment  poialty  if 
the  lendo'  is  provided  with  a  completed 
credit  apphcation  for  assumption  of  the 
home  loan  by  a  qualified  transferee  and 
the  lender  fails  to  approve  that 
application. 

Procedural  suggestions.  Commenters 
oi^er  two  procedural  suggestions:  that 
the  comment  period  be  extended  and 
diat  the  effective  date  of  any  final  nde 
be  no  earlier  than  the  date  of  its 
publication  in  the  Federal  Reg^ter. 

The  Board  has  responded  to  these 
requests  by  extending  the  comment 
period,  by  treating  letters  that  have 
come  to  its  attention  as  comments  even 
throng  not  submitted  as  sudi,  and  by 
considering  even  late-filed  comments 
during  this  rulemaking.  The  Board  has 
also  notified  the  public  of  its  intention, 
which  it  has  given  eSect  to  in  die  final 
rule,  to  make  die  rule  effective  90  days 
after  publication  in  the  Federal  Re^teter. 

Final  Regulatory  FlexiUlity  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  Pub.  L  No.  96-354. 04 
Stat  1164. 1167  (1080),  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  hicoiporated  above 

in  •UWLEMCNTAflV  INFORMATION 

regarding  the  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
tUPPtmeNTARY  MIFORMATION  regarding 
the  rule.  . 


3.  Significtmt  altemativss  minimizing 
small-eatity  impact  and  agency 
response.  The  Board  rejects  die 
alternatives  discussed  above  in 
sumjBMMT ARV  wmumtmott  for  die 
reasons  given  therein. 

list  of  8«d4aGts  in  U  CFR  Part  501 

Bulks.  Banking,  Preempdon  of  state 
due-on  sale  laws.  Mortgages,  Imposition 
of  prepayment  penalties. 

PART  S9t— PREEMPTION  OF  STATE 
DU&OIMALELAW8 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  591, 
Subchapter  G,  Chapter  V  of  Tide  12, 
Code  of  Federal  Ri^ations,  as  set  forth 
below. 

1.  The  statutory  authority  for  Part  591 
continues  to  read  as  follows: 

Aytkaiitir:  Sec.  5, 48  SUL  132  (12  U.&a 
1464),  as  ameodad  by  sec.  401. 94  SUt  160: 
sec.  311, 97  SUL  1498:  sec.  341,  Pal).  L  B7-32a 
96  But  1469, 1S0S-1S07. 

SStU   [Amandsdl 

2.  Amend  S  591.2(8]  by  adding  at  the 
end  thereof  the  following  sentence:  ***  * 
*  *Gonqdeted  credit  application'  has  the 
same  meaning  as  completed  applicatioa 
for  credit  as  provided  in  {  2o£2(f)  of  diis 
tide.". 

3.  Amend  S  501.5  by  redesignating 
paragraphs  (bK3]  and  (b)(4)  as  (b)(4)  and 
(b)(5),  respectivdy,  and  by  revising 
paragraph  (b)(2)  and  adding  a  new 
pan^«ph  (bH3),  as  follows.  The 
introductory  text  of  paragraph  (b)  is 
printed  for  the  convenience  of  the 
reader. 

{591.5   UwHation  on  wwreise  of  due  OH 


(b)  Specific  limitations.  With  respect 
to  any  loan  on  the  security  of  a  home 
occupied  or  to  be  occupied  by  the 
borro^jwer, 

(2)  A  lender  shall  not  impose  a 
prepayment  poialty  or  equivalent  fee 
when  the  lendor  or  party  acting  on 
behalf  of  the  lender  (i)  declares  by 
written  notice  that  the  loan  is  due 
pursuant  to  a  due-on-sale  clause  or  (ii) 
commences  a  judicial  or  nonjudicial 
foreclosure  proceeding  to  enforce  a  due- 
on-sale  clause  or  to  seek  payment  in  full 
aa  a  result  of  invoking  such  clause. 

(3)  A  lender  shall  not  impose  a 
prepayment  penalty  or  equivalent  fee 
when  the  lender  or  party  acting  on 
behalf  of  the  lender  fails  to  approve 
within  30  days  die  comideted  credit 
application  of  a  qualified  transferee  of 
the  security  property  to  assume  the  loan 
in  accordance  with  the  terms  of  the 
loan,  and  thereafter  the  borrower 


transfers  the  security  property  to  such 
transferee  and  prepays  the  k>an  in  fall  . 
within  UO  days  after  receipt  by  the 
lender  of  the  completed  credit 
apirtlcatkm.  For  purposes  of  this 
paragraph  (bXS),  a  "qualified 
transferee"  is  a  person  who  qualifies  for 
the  loan  under  die  lender's  applicable 
underwriting  standards  and  Who 
occupies  or  will  occupy  die  security 
property. 

By  tiie  Federal  Home  Loan  Bank  Board. 
leffSconyais, 
SecTBtaiy. 
[PR  Dob  6fr-«6829  Filed  11-12-8S;  «:46  amj 


DEPARTMENT  OF  COMMERCE 


19CFRPwt309 

[Docket  Na  50724-6124] 

QwMnI  Roqulromwits  f  or  Flnandal 
AssManca 


r.  Economic  Development 

Admini8trati<m  (EDA),  Department  of 

Cooimerco. 

action:  hterim  role. 


:  This  rule  amends  {  309.S, 
"Nonrelocation"  of  die  Economic 
Development  Administration's 
regulations  setting  forth  general 
requirements  for  financial  assistance. 
The  amendment  nanows  die  present 
prohibition  against  rek>cati<Hi  when 
financial  assistance  is  extended  to  make 
it  api^icable  to  only  business 
development  projects  under  Section  202 
of  the  Pubtic  Works  and  Economic 
Development  Act  (42  U.S.C  3141). 
DATES:  Effective  l^ovember  13. 1985. 
Comments  by:  January  13, 1968. 
APOWeot:  Send  comments  to  the 
Assistant  Secretary  for  Economic 
Development.  U.S.  Department  of 
Commerce.  Herbert  C  Hoover  fiuiidint}, 
14th  Street  bettveen  Pennsylvania  and 
Constitution  Avenues.  N.W.,  Room 
7800B.  Washington.  D.C  2023a 


FOR  njRTHM  MmWATKM  CONTACT: 

fames  F.  Marten.  Deputy  Chief  Counsel 
for  Operations  and  Administration. 
Economic  Development  Administration, 
VS.  Department  of  Commerce,  Herbert 
C  Hoover  Budding.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
N.W.,  Room  7009.  Washington,  D.C 
2023a  (202)  377-5441. 

sumoeeNTARV  mpormatkm:  EDA  is 
amending  13  CFR  Part  309,  "General 
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Requirements  for  Financial  Assistance." 
Section  309.3  "Nonrelocation"  is  being 
revised  to  limit  the  prohibition  against 
relocation  when  financial  assistance  is 
extended  to  make  it  applicable  to  only 
business  development  projects. 

The  definition  of  "financial 
assistance"  in  paragraph  (a)  of  section 
309  is  being  amended  to  delete  grants, 
technical  assistance,  and  training,  thus 
limiting  it  to  loans  and  guarantees.  The 
list  of  estabhshments  in  paragraph  (b) 
subject  to  the  prohibition  is  being 
amended  to  delete  grantees,  direct 
beneficiaries  of  grantees,  and 
beneficiaries  of  contracts,  thus  limiting 
it  to  borrowers,  lessees  of  borrowers, 
and  afTiliates,  subsidiaries,  or  other 
entities  under  direct,  indirect,  or 
common  control  of  borrowers  of  their 
lessees. 

These  changes  are  being  made  to 
conform  section  {  309.3  with  a  July  12, 
1985,  opinion  by  the  General  Counsel  of 
the  U.S.  Department  of  Commerce, 
entitled  "Open  Audit  Recommendations: 
Rock  Hill,  South  Carolina,  Project  No. 
04-01-03168.  and  Atlanta.  Georgia, 
Project  No.  04-01-03119."  The  opinion 
on  page  7  states:  "The  nonrelocation 
prohibition  is  contained  in  Title  II, 
section  202  of  the  (PubUc  Works  and 
Economic  Development]  Act  (42  U.S.C. 
3142).  This  section  authorizes  loans  and 
loan  guarantees  for  commercial 
business. .  .  .  Because  the  language  of 
the  nonrelocation  prohibition  deals  only 
with  '[fjinaocial  assistance  under  this 
section':  i.e.,  section  202,  the  primary 
principle  of  statutory  construction 
mandates  that  such  a  prohibition  does 
not  apply  to  grants  under  Title  I 
(emphasis  added)." 

Existing  S  309.3  goes  beyond  the 
statutory  requirements  as  interpreted  by 
the  General  Counsel  in  the  opinion. 
Accordingly,  it  is  being  amended  to 
conform  to  the  General  Counsel's 
opinion. 

Under  Executive  Order  12291  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  Section  1  of  the  Order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  neither  a 


preliminary  nor  final  Regulatory  Impact 
Analysis  has  to  be  or  will  be  prepared. 

Because  this  rule  relates  to  grants, 
benefits,  or  contracts,  it  is  exempt  from 
all  requirements  of  Section  553  ot  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553). 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
the  rule. 

Accordingly,  the  Department's 
General  Counsel  has  determined  and  so 
certified  to  the  Office  of  Management 
and  Budget,  that  dispensing  with  notice 
and  opportunity  for  comment  is 
consistent  with  the  APA  and  all  other 
relevant  laws. 

However,  because  the  Department  is 
interested  in  receiving  comments  from 
those  who  will  benefit  from  the 
amendments,  this  rule  is  being  issued  as 
interim  final.  Public  comments  on  the 
interim  final  rule  are  invited  and  should 
be  sent  to  the  address  listed  in  the 
"ADDRESS"  section  above. 

Comments  received  by  January  13, 
1986  will  be  considered  in  promulgating 
a  final  rule. 

Since  notice  and  an  opportimity  for 
comment  are  not  required  to  be  given  for 
this  rule  under  section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law,  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a).  604(a)).  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

Because  this  rule  is  exempt  from  the 
requirements  of  section  553  of  the  APA, 
it  can  be  and  is  being  made  immediately 
effective  upon  publication. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511). 

List  of  Subjects  in  13  CFR  Part  309 

Community  development.  Grant 
programs — community  development. 
Loan  programs— community 
development  Penalties. 

For  the  reasons  set  forth  above,  13 
CFR  Part  309  is  amended  as  follows: 

PART  309— (AMENDED] 

1.  The  authority  citation  for  Part  309  is 
revised  to  read  as  follows: 

Authority:  Sec.  701.  Pub.  L  89-136.  79  Stat 
570  (42  U.S.C.  3211);  sec.  1-105,  DCX: 
Organization  Order  10-4,  as  amended  (40  FR 
56702,  as  amended). 

2. 13  CFR  Part  309  is  amended  by 
revising  the  first  definition  in  paragraph 
(a)  and  revising  paragraph  (b)  of  S  309.3 
to  read  as  follows: 

§309.3    Nonrelocation. 


(a)  Definitions.  As  used  in  this 
section: 

"Financial  assistance"  under  this 
section  means  loans  and  guarantees. 

(b)  Establishments  relocating  shall 
include: 

(1)  Borrowers, 

(2)  Lessees  of  borrowers,  or 

(3)  Affiliates,  subsidiaries,  or  other 
entities  under  direct  indirect  or 
common  control  of  the  foregoing. 

Dated:  November  7, 1965. 

Mark  R.  Polidnski, 

Acting  Assistant  Secretary  for  Economic 
Development 

[FR  Doc.  85-26979  Filed  11-12-85: 8:45  am] 

BILUNO  CODE  3510-24-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicat  Na  85-NM-5S-AD;  Amdt  3»-S1691 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-S-70  Series 
Aircraft.  Equipped  Witti  an  Auxiliary 
Power  Unit  (APU)  In  Accordance  With 
STC  SA1387NM 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  removal  and  modification  of  the 
APU  installed  on  DC-8-70  series 
aircraft.  The  action  is  prompted  by  an 
incident  in  which  the  exhaust  door  shut 
inadvertently,  causing  a  blowout  of  the 
exhaust  duct  As  a  result  exhaust  gas 
discharged  into  the  cargo  compartment 
and  caused  wiring  and  structural 
damage.  This  action  is  necessary  to 
minimize  the  potential  of  APU  exhaust 
duct  failure  and  resultant  vdring  and 
structural  damage. 

DATES:  Effective  December  19, 1985. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Bench, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 
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FOR  FURTHm  INTORMATION  CONTACT: 

Mr.  Roy  A.  McKinnon,  Aerospace 
Engineer,  Propulsion  Branch.  ANM- 
140L,  PAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808;  telephone  (213) 
548-2835. 

SUPPISIIENTAIIV  information:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  to  require 
removal  and  installation  of  a  modified 
APU  assembly  on  certain  DC-6-70 
series  airplane  was  published  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  on  July  1, 1985  (50 
FR  27011).  The  comment  period  for  the 
proposal  closed  August  12, 1985. 

Interested  persons  have  been  afforded 
an  opportunity  to  particiapte  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  all 
comments  received.  Two  comments 
were  received. 

One  commenter  offered  no  objection 
to  adoption  of  the  amendment 

Another  conunenter  requested  that, 
since  the  hazard  exists  only  for  " 
airplanes  modified  by  the  installation  of 
APU's  in  accordance  with 
Supplementary  Type  Certificate  (STC) 
SA1387NM,  the  applicabiUty  of  the 
proposed  AD  should  be  limited  to  those 
airplanes.  The  FAA  concurs  with  this 
request,  and  the  final  rule  has  been 
revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  amendment  with  the 
changes  previotisly  noted. 

It  is  estimated  that  8  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  It 
will  take  approximately  18.5  manhours 
per  APU  to  accomplish  the  required 
actions,  and  the  average  labor  cost  will 
be  $40  per  manhour.  l^ere  is  no  charge 
for  the  kits  or  the  APU  modifications. 
Based  on  these  figiu«s,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  will 
be  $5,920. 

For  these  reasons  discussed  above, 
the  FAA  has  determined  that  this 
regulation  is  not  considered  to  be  major 
under  Executive  Order  12291  or 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  it  is  further 
certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  €my.  Model  DC-8 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 


this  regulation  and  has  been  placed  in 
the  docket 

PART  3»-{  AMENDED] 

List  of  Subjects  ih  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  tfw  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autiiarity:  49  U.S.C  13S4(a).  1421  and  1423; 
49  U.S.C.  106(8)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive  to  f  39.13: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  M<xiel  DC-4-70  series  airplanes, 
equipped  with  an  auxiliary  power  unit  in 
accordance  with  STC  SAI387NM. 

Compliance  is  required  as  indicated. 

To  preclude  potential  APU  exhaust  door 
failures  and  resulting  wiring  and  structural 
damage,  accomplish  the  following,  unless 
already  accomplished: 

A.  Within  six  (6)  months  after  the  effective 
date  of  this  AD,  complete  the  modifications 
defined  in  McDonnell  Douglas  DC-8-70 
Service  Bulletin  49-2,  dated  May  16, 1965.  or 
later  revisions  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region.  The 
modifications  involve  removal  of  the  APU; 
modification  of  the  APU  module  and  control 
boxes;  revision  of  the  APU  coutrol  system 
sensing  and  fire  control  wiring;  replacement 
of  three  generator  phase  circuit  breakers;  and 
the  APU  control  and  fuel  supply  circuit 
breakers;  inspection  of  the  wire  routing;  and 
reinstallation  of  the  APU. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  aiiplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Region. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard.  Long 
Beach,  California  90646,  Attention:  Director, 
PubUcations  and  Training.  Cl-750  (54-60). 
These  documents  may  be  examined  at  the 
FAA  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle,  Washington, 
or  at  4344  Donald  Douglas  Drive.  Long  Beach. 
California. 

This  Amendment  becomes  effective 
December  19, 1985. 


Issued  in  Seattle.  Washington,  on 
November  4. 1985. 
Wayns  |.  Bariow. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-28896  Filed  11-12-85;  8:45  am] 
■NXWO  COOC  4S10-1S-M 


14  CFR  Part  71 

(AlrspM*  Docket  Na  8S-AEA-1] 

Alteration  of  the  Atlantic  City,  NJ, 
Control  Zone 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNl:  Final  Rule;  Request  For 
Comments. 


:  The  nature  of  this  action  is  to 
cancel  the  existing  Atlantic  City,  N] 
Control  Zone  and  designate  two  new 
control  zones  in  the  same  area  as  the 
existing  control  zone. 
DATES:  Effective  date:  0901  G.m.L. 
December  19, 1985. 

Comments  must  be  received  on  or 
before  December  9, 1985. 
ADORESacs:  Send  comments  on  the 
proposal  in  triplicate  to:  Joseph  Kelley, 
Acting  Manager,  Airspace  and 
Procedures  Branch,  AEA-530,  Federal 
Aviation  Administration,  Docket  85- 
AEA-1,  Fitcgerald  Federal  Building 
(formeriy  Federal  Building),  John  F. 
Keimedy  International  Airport  Jamaica, 
New  York  11430. 

llie  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building  (formerly 
Federal  Building),  John  F.  Kennedy 
International  Airport  Jamaica,  New 
Yoric  11430. 

An  informal  docket  may  also  be 
examined  during  normd  business  hours 
in  the  Airspace  and  Procedures  Branch, 
AEA-53J0,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgeredd 
Federal  Building,  J.F.K.  International 
Airport  Jamaica,  New  York  11430; 
Telephone:  (718)  917-1228. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Kelley,  Airspace  and  Procedures 
Branch.  AEA-530,  Air  Traffic  Division. 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building,  J.F.K. 
International  Airport  Jamaica,  New 
York  11430:  Telephone:  (718)  917-1228. 
8UPFLEMENTARY  INFORMATION:  The 
Municipal  Authority  of  Atlantic  City  has 
stated  intentions  of  establishing  a 
control  tower  and  the  necessary 
weather  reporting  essentials  to  enhance 
air  traffic  movement  in  and  out  of 
Atlantic  City  Municipal/Bader  Field,  NJ. 
Atlantic  City  Municipal-Bader  Field  is 
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presently  located  within  the  Atlantic 
City,  N]  Control  Zone  which  i«  based  on 
the  Atlantic  City  Interna tiooal  Airport 
located  in  Atlantic  City.  N], 
approximately  ei^t  miles  northwest  of 
Atlantic  City  Municipal/Bader  FieUL 

KaquMt  for  rommants  oa  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  cancels  the  existing 
Atlantic  City.  N)  Control  Zone  and 
designates  two  new  control  zones  in  the 
same  approximate  area  as  the  existing 
control  zone,  and  thus  was  not  preceded 
by  notice  and  public  procedure, 
comments  are  invited  on  the  rule.  When 
the  comment  period  ends,  the  Federal 
Aviation  Administration  (FAA)  will  use 
the  comments  submitted,  together  with 
other  available  informatioo.  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposal.  Comments  are  specifically 
invited  on  the  ov««ll  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  proposal 
Communicatians  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowiedge  receipt  of  their  comments 
on  this  rule  must  submit  with  those 
comments  a  seif-addressed,  stamped 
postcard  on  which  the  foUowing 
statement  is  made:  "Comments  to 
Air^Mce  Docket  Na  85-AEA-l.*'  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
comments  submitted  will  be  availaUe 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  doaiag  date 
for  coomients. 

The  Rule 

The  pmpose  of  this  amendment  to 
§  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  cancel  the  existing  Adantic  City 
Control  2k>ne,  and  to  designate  new 
control  zones  for  Atlantic  City 
Municipal/Bader  Field  and  Atlantic  City 
International  Airport.  This  action  will 
transfer  control  of  the  control  zone 
suiToundii^  Atlantic  City 
Municipal/Bader  Field  to  the  control 
tower  for  that  facility.  Because  the 
existing  Atlantic  City  Control  Zone 
includes  both  airports,  the  establishment 
of  a  separate  control  zone  for  each 
airport  will  have  no  significant  effect  on 
the  total  configuration  of  controlled 
airspace.  Section  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  was 


republished  in  Handbook  74606  dated 
January  3, 1984. 

For  the  above  reasons,  I  find  that 
notice  and  public  procedure  mder  5 
U.S.C.  553(b)  are  unnecessary  because 
these  actions  are  minor  amendments  in 
which  the  public  would  not  be 
particularly  interested. 

The  FAA  has  determined  that  this 
amendment  only  involves  as 
established  body  of  technical  regulation 
for  which  frequent  and  routine 
amendments  are  necessary  to  keep  them 
operationally  current  It,  therefore:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26. 1976):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatoiy  FlexibiHty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Aviation  safety. 

Hie  Amendment 
PART  71--(  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  Part  71  of  ihe 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows; 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autiioritr  49  U.S.C  134a(a).  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C  10b{g) 
(Revised  Pub.  L.  97-440,  January  12. 1983);  14 
CFR  11.68. 

2.  Section  71.171  is  amended  as 
follows: 

Atlantic  Qty.  New  Jersey  (Revoked] 

Atfanlic  Qty  Mimi/Bader  Fteld.  New  leney: 
(New] 

Within  a  three  mile  radius  of  the  center  (39* 
21'  37"  N,  74-  27'  29"  W)  of  Atlantic  Qty 
Mimi/Bader  Field;  within  two  miles  either 
side  of  tiie  Atlantic  City.  New  feney. 
VORTAC  138*  radial,  extending  from  the 
three  mile  radius  cone  2J)  miles  northwest: 
within  two  milet  either  aide  (rf  a  270*  bearing 
from  a  point  39*  21'  43"  N.  74'  27'  46"  W  to  a 
point  6.3  oules  west. 

Atlantic  aty  hrtemetienri  Airport,  New 
Jersey  (New] 

Within  a  five  mile  radius  of  the  center,  (39* 
Zr  22"  N,  74'  34'  41"  W.)  of  Atlantic  City 
International  Airport,  New  Jersey:  Within 
three  miles  eadi  side  of  the  Atlantic  City 
VORTAC  303°  radial,  extending  to  8.5  nilea, 
excluding  that  airspace  which  is  within  the 


Atlantic  City  Bader/Field.  New  Jeraey 
Control  Zone. 

Issued  in  Jamaica.  New  York,  do  October  A. 
1085. 

Timothy  L.  Hartnatt. 

Acting  Director,  Eastern  Region. 

(FR  Doa  85-26899  Hied  11-12-6S;  8:46  mm] 

BILUNG  CODE  491»-13-M 

14  CFR  Part  71 

(Airspace  Docket  Na  85-AQL-17] 

Alteration  of  Transition  Area; 
Watartown.  W1 

aoency:  Federal  Avtatimi 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMAKV:  The  nature  of  this  action  is  to 
alter  the  Watertown,  Wisconsin, 
transition  area  to  accommodate  a  new 
NDB  Runway  05  instrument  approach 
procedure  to  Watertown  Municipal 
Airport 

The  intended  effect  of  this  action  is  to 
ensme  segregation  of  the  airo^t  using 
approach  procedures  in  instnmient 
conditions  front  other  aircraft  opera  tog 
under  visual  weather  concUtioas  in 
controlled  airspace. 

EFFECTIVE  I>ATE:  0901  G.m.t,  January  16. 
1986. 

FOR  FUniMEN  INFOMMTION  CONTACT 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-^530,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  iMaines,  Illinois  60016, 
telephone  (312)  694-7380. 

SUPPLEMENTARY  INPORMlJtTION: 
Ifistory 

On  Wednesday,  September  4, 1985. 
the  Federal  Aviation  Administration 
(FAA)  proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  Watertown. 
Wisconsin  transition  area  (50  FR  35840). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecfing  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  2. 1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
Watertown,  Wisconsin  transition  area 
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to  accommodate  a  new  NDB  Runway  05 
instrument  approach  procedure  to 
Watertown  Municipal  Airport. 

Hie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety/transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71]  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a].  1354(a].  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.89. 

2.  By  amending  S  71.181  as  follows: 
Watertown.  WI 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5  mile 
radius  of  Watertown  Municipal  Airport  (lat. 
43'  10'  15"  N..  long.  88*  43'  20"  W.). 

Issued  in  Des  Plaines,  Illinois,  on  October 
28.1985. 
Paul  K.  Bohr, 

Director,  Great  Lakes  Region. 
[FR  Doc.  85-26894  Filed  11-12-85:  8:45  am] 

BILUNQ  OOOE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  85-A6L-12] 

Establishment  of  Transition  Area; 
Knox.  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMANV:  The  natiu%  of  this  action  is  to 
establish  the  Knox,  Indiana,  transition 
area  to  accommodate  a  new  VOR 
Runway  18  instrument  approach 
procedure  to  Starke  County  Airport. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
.  approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
imder  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  G.m.t.  January  16, 
1986. 

FOA  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGLr-530,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018, 
telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  September  10, 1985.  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Knox,  Indiana 
Transition  area  (50  FR  36884). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6  dated  January  2, 1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Knox,  Indiana  transition 
area  to  accommodate  a  new  VOR 
Rimway  18  instrument  approach 
procedure  to  Starke  County  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect-air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety/transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1348(a),  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  By  amending  $  71.181  as  follows: 
Knox,  IN 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  Starke  County  Airport  (lat.  41"  19'  i^ 
51'  N..  long.  86*  39*  44'  W.)  and  within  4       ^ 
miles  each  side  of  the  Knox  VORTAC  337 
radial,  extending  from  the  6.5  mile  radius 
area  to  8.5  miles  northwest  of  the  airport 

Issued  in  Des  Plaine8,'Illinois,  on  October 
28,1985. 
Paul  K.  Bohr, 

Director,  Great  Lakes  Region. 
(FR  Doc.  85-26893  Filed  11-12-85;  8:45  am) 
BILUNQ  COOE  4S10-19-4I 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Docket  No.  9161] 

Hospital  Corporation  of  America; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Final  order. 

summary:  This  final  order  requires  the 
nation's  largest  for-profit  hospital  chain, 
based  in  Nashville,  Tenn.,  to  divest 
North  Park  Hospital  and  Diagnostic 
Center  Hospital,  both  in  Haiidlton 
County,  Tenn.,  and  any  medical  office 
buildings  associated  with  the  hospitals. 
The  divestitures  must  be  to  different 
acquirers  and  obtain  Commission 
approval.  Respondent  is  also  required  to 
terminate  its  management  contract  with 
Downtown  General  Hospital,  also  in 
Hamilton  County,  and  divest  related 
real  estate  to  a  Commission-approved 
acquirer.  Further,  respondent  is  required 
to  obtain  FTC  approval  for  any  futiu^ 
acquisitions  of  certain  hospitals  in  the 
Chattanooga,  Tenn.,  area  or  any  hospital 
meeting  conditions  specified  in  the 
order. 
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DATES:  Complaint  issued  July  30, 1982. 
Final  Order  issued  Oct.  25, 1985.* 
RM  PURTHCR  INFORMATKM  CONTACT: 
M.  Elizabeth  Gee.  FTC/B-823, 
Washington.  D.C  2058a  (202)  724-1303. 

SUPPlEMENTAflY  erOIIMATIOM.  In  die 

Matter  of  Hospital  Corporation  of 
America,  a  corporation.  The  prohibited 
trade  practices  and/or  corrective 
actions,  as  codified  under  16  CFR  Part 
13,  are  as  follows:  Subpart — Acquiring 
Corporate  Stock  or  Assets:  S  13.5 
Acqtiiring  corporate  stock  or  assets. 
Subpart — Corrective  Actions  and/or 
ReqoiremenU;  S  13.533  Corrective 
actions  and/w  reqairements. 

List  of  Subjects  in  16  CFR  Part  IS 
Hospitals,  Trade  practices. 

(Sec.  6,  38  Stat.  721;  t5  U.S.Q  46.  Interpret  or 
apply  see  5. 38StaL  719,  m  anaided:  sea  7. 
38  Stat  731.  as  awnded;  16  U.S.C  45, 18) 

United  States  of  Antka.  Bafora  the  Fedsfal 
Trade( 


Commissionen:  )aB)es  C.  Ifiller  m. 

Chainaaa  Patricia  P.  Bailey,  George  W. 

Douglas,  Terry  Calvani,  Mary  L. 

Azcuenage. 
In  tlie  matter  of  Hospital  Corporation  of 
America,  a  corporation:  Docket  Na  9161. 

Hnal  Order 

I 

This  matter  has  been  heard  by  the 
Commission  upon  the  appeals  of 
Complaint  Counsel  and  respondent 
Hospital  Corporation  of  America  ftom 
the  Initial  Decision  and  upon  briefs  and 
oral  argument  in  support  of  and  in 
opposition  to  the  appeals.  For  the 
reasons  stated  in  the  accompanying 
Opinion,  the  Commission  has 
determined  to  afHrm  in  part  and  reverse 
in  part  the  Initial  Decision.  Accordingly, 
the  Commission  enters  the  following 
Order. 

Definitions 

It  is  ordered  that  for  purposes  of  this 
Order  the  following  definitions  shall 
apply: 

A.  "HCA"  means  Hospital 
Corporation  of  America,  a  corporation 
organized  under  the  laws  of  Tennessee, 
with  its  principal  executive  ofBoe  at  One 
Park  Hara.  Nashville.  Tennessee  37203, 
and  its  directors,  officers,  agents, 
employees,  and  representatives,  and  its 
subsidiaries,  divisions,  affiliates, 
successors,  and  assigns. 

B.  "HAI"  means  Hospital  Affiliates 
International,  Ins. 


'Copies  of  tt>c  Complaint.  Initial  Decision  and 
Opinion  of  the  CommiMton  are  fited  with  the 
original  document. 


C  "County"  also  includes  a  county 
equivalent,  such  as  a  parish  in 
Louisiana. 

D.  "Acute  care  hospital."  herein 
referred  to  as  "hospital,"  means  a  health 
facility,  other  than  a  federally  oivned 
facility,  having  a  duly  organized 
governing  body  with  overall 
administrative  and  professional 
responsibili^  and  an  organized 
professional  sta^  that  provides  24-hour 
inpatient  care,  as  well  as  outpatient 
services,  and  which  has  as  a  primary 
function  the  provision  of  inpatient 
services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 

E.  "Acquire  any  hospital"  means  to 
directly  or  indirecUy  acquire  all  or  any 
part  of  the  stock  or  assets  of  any 
hospital,  or  enter  into  any  arrangement 
by  which  HCA  obtains  direct  or  indirect 
ownership,  management  or  control  of 
any  hospital  or  any  unit  of  such  hospital, 
including  a  lease  of  or  management 
contract  for  any  such  hospital  or  unit  of 
such  hospital. 

F.  "Operate  a  hospital"  means  to  own, 
lease  or  manage  an  acute  care  hospital. 

G.  "MSA"  and  "PMSA"  mean, 
respectively,  a  Metropolitan  Statistical 
Area,  and  a  Primary  Metropolitan  » 
Statistical  Area,  as  defined  as  of  July  1, 
1963,  by  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Executive 
Office  of  the  President. 

H.  The  "Chattanooga  Urban  Area" 
means  that  geographic  area  comprising 
Hamilton  County.  Tennessee  and  Dade, 
Walker  and  Catoosa  counties  in 
Georgia. 

I.  "Person"  means  any  natural  person, 
partnership,  corporation,  company, 
association,  trust,  joint  venture,  or  other 
business  or  legtil  entity,  including  any 
governmental  agency. 

n 

A.  It  is  ordered  that,  within  twelve 
(12)  months  from  the  date  this  Order 
becomes  final.  HCA  shall  divest 
absolutely  and  in  good  faith,  at  no 
minimum  price: 

(1)  North  Park  Ho*piUl  in  Hamilton 
County,  Tennessee,  and  all  assets,  properties, 
lands,  licenses,  leases,  and  other  rights  and 
privileges  in  connection  with  the  hospital, 
both  tangible  and  intangible.  The  divestiture 
required  by  this  provision  of  this  Order 
specifically  shall  include  any  medical  office 
building  owned  by  HCA  that  U  adjacent  to, 
affiliated  with,  or  operated  in  connection 
with.  North  Park  Hospital,  as  well  as  the  plot 
of  land  on  which  each  such  medical  ofTice 
building  is  situated.  The  purpose  of  this 
divestiture  is  to  establish  North  Park  Hospital 
as  a  viable  competitor,  and  to  restore 
competition  in  the  area.  The  divestiture  shall 


be  subject  to  the  prior  approval  of  the  Federal 
Trade  Conunissioo: 

(2)  Diagnostic  Center  Hospital  in  Hamilton 
County,  Tennessee,  and  all  assets,  properties, 
lands,  licenses,  leases,  and  other  rights  and 
privileges  in  connection  with  the  hospital, 
both  tangible  and  intangible,  that  HCA 
acquired  from  HAI,  together  with  any 
subsequent  improvements  in,  or  additions  to, 
any  such  assets  or  properties.  The  divestiture 
required  by  this  provision  of  this  Order 
specificaUy  shall  include  any  medical  ofRce 
buikling  o«nied  by  HCA  that  is  adjacent  to, 
afniiated  with,  or  operated  in  connection 
with.  Diagnostic  Center  HospiUL  as  ¥rell  as 
the  plot  of  land  on  which  each  such  nedical 
office  building  is  situated.  The  purpose  of  this 
divestiture  is  to  reestablish  Diagnostic  Canter 
Hospital  as  a  viable  competitor,  and  to 
restore  competition  in  the  area.  The 
divestiture  shall  be  to  a  person  other  than  the 
person  to  whom  divestiture  is  made  under 
Section  11.,  paragraph  A.  (1)  of  this  Order,  and 
shall  be  subject  to  the  prior  approval  of  the 
Federal  Trade  Commission. 

Pending  divestiture,  HCA  shall  take 
all  measures  necessary  to  maintain 
North  Park  Hospital  and  Diagnostic 
Center  Hospital  in  their  present 
conditions  and  to  prevent  any 
deterioration,  except  for  normal  wear 
and  tear,  of  any  of  the  assets  to  be 
divested,  so  as  not  to  impair  the  present 
operating  abilities  or  market  value  of  the 
hospitals  or  the  other  assets  to  be 
divested. 

B.  It  is  ordered  that,  within  twelve  [12) 
months  from  the  date  this  Order 
becomes  final,  HCA  shall  divest  any 
and  all  interest  in.  and  divest  or 
terminate  all  contracts  or  arrangements 
whereby  it  manages,  Downtown 
General  Hospital  in  Hamilton  County, 
Tennessee,  together  with  all  assets, 
properties,  lands,  licenses,  leases,  and 
other  rights  and  privileges  in  connection 
with  the  hospital,  both  tangible  and 
intangible,  that  HCA  acquired  from  HAI, 
together  with  any  subsequent 
improvements  in,  or  additions  to,  such 
assets  or  properties.  The  divestiture 
required  by  this  provision  of  this  Order 
specifically  shall  include  the  plot  of  land 
on  which  Downtown  General  Hospital  is 
situated,  as  well  as  the  medical  office  • 
building  owned  by  HCA  that  is  adjacent 
to  Downtowm  General  Hospital,  and  the 
plot  of  land  on  which  such  medical 
office  building  is  situated.  The  purpose 
of  this  provision  is  to  reestablish 
Downtown  General  Hospital  as  a  viable 
competitor,  and  to  restore  competition  in 
the  area.  Any  divestiture  pursuant  to 
this  provision,  other  than  simple  and 
unconditional  termination  of 
management  contracts.  leases,  or  other 
similar  arrangements,  shall  be  subject  to 
the  prior  approval  of  the  Federal  Trade 
Commission. 
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Pending  divestiture  or  termination. 
HCA  shall  take  all  measures  necessary, 
within  its  responsibilities  and  authority, 
to  maintain  Downtown  General  Hospital 
in  its  present  condition  and  to  prevent 
any  deterioration,  except  for  normal 
wear  and  tear,  of  any  asserts  to  be 
divested,  so  as  not  to  impair  the  present 
operating  abilities  or  market  value  of  the 
hospital  or  the  other  assets  to  be 
divested. 

ni 

A.  If  HCA  has  not  divested  all  of  the 
properties,  assets,  contracts, 
arrangements  or  enterprises  required  to 
be  divested  pursuant  to  Section  II  of  this 
Order  within  the  12-month  period 
provided  therein,  the  Federal  Trade 
Commission  may  select  a  trustee  to 
effect  any  ordered  divestitures  yet  to  be 
accompUshed.  The  trustee  shall  be  a 
person  with  experience  and  expertise  in 
acquisitions  and  divestitures.  If  the 
Federal  Trade  Commission  should  elect 
to  appoint  a  trustee,  it  shall  not  be 
precluded  from  seeking  civil  penalties 
and  other  relief  available  to  it  for  any 
failure  by  HCA  to  comply  with  this 
Order.  If  the  Federal  Trade  Commission 
should  not  elect  to  appoint  a  trustee 
under  this  Section  III  of  this  Order,  it 
shall  not  be  precluded  from  seeking  civil 
penalties,  the  appointment  by  the  courts 
of  a  trustee  to  effect  the  divestitures, 
and  other  reUef  available  to  it  for  any 
failure  by  HCA  to  comply  with  this 
Order. 

B.  Any  trustee  appointed  by  the 
Federal  Trade  Commission  pursuant  to 
this  Section  shall  have  the  following 
powers,  authority,  duties,  and 
responsibilities: 

(1)  The  trustee  shall  have  the  exclusive 
power  and  authority  to  divest  any  properties, 
assets,  or  enterprises  required  to  t>e  divested 
pursuant  to  SecUon  11  of  this  Order  that  have 
not  been  divested  by  HCA  within  the  time 
period  for  die  divestitures  provided  therein. 
The  trustee  shall  have  twelve  (12)  months 
from  the  date  of  appointment  to  accomplish 
the  divestitures,  which  shall  be  subject  to  the 
prior  approval  of  the  Federal  Trade 
Commission.  If,  however,  at  the  end  of  the 
twelve-month  period  the  trustee  has 
submitted  a  plan  of  divestiture  or  believes 
that  divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period  may 
be  extended  by  the  Federal  Trade 
Commission.  In  addition,  any  delays  in 
divestiture  caused  by  HCA  shall  extend  the 
time  for  divestiture  in  accordance  with  the 
delay  caused. 

(2)  The  trustee  shall  have  full  and  complete 
access  to  the  personnel,  books,  records,  and 
facilities  of  any  property,  asset,  or  enterprise 
that  the  trustee  has  the  duty  to  divest,  and 
HCA  shall  develop  such  financial  or  other 
information  relevant  to  the  properties, 
assests,  or  enterprises  to  be  divested  as  such 
trustee  m^y  reasonably  request.  HCA  shall 


cooperate  with  the  trustee,  and  shall  take  no 
action  to  intetfere  with  or  impede  the 
trustee's  aoGompliahmeiit  of  the  divestitures. 

(3)  The  power  and  authiyity  of  the  trustee 
to  divest  shall  be  at  the  most  favorable  price 
and  terms  available  consistent  with  this 
Order's  absolute  and  unconditional 
obligation  to  divest  at  no  minimum  price,  and 
the  purposes  of  the  divestitures  as  stated  in 
Section  II  of  tliis  Order. 

(4)  The  trustee  shall  serve,  without  bond  or 
other  security,  at  the  cost  and  expense  of 
HCA  on  such  reasonable  and  customary 
terms  and  conditions  as  the  Federal  Trade 
Commission  may  set.  Tbe  trustee  shall  have 
authority  to  retain,  at  the  cost  and  expense  of 
HCA.  aach  consultants,  attorneys,  investment 
bankers.  iKDiness  brokers,  accountants, 
appraisers,  and  other  representatives  and 
assistants  as  are  reasonably  necessary  to 
assist  in  the  divestitures.  The  trustee  shall 
account  for  all  monies  derived  from  the  sale 
and  all  expenses  incurred.  After  approval  by 
the  Federal  Trade  Commission  of  tiie  account 
of  the  trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be  paid 
to  HCA  and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation  shall 
be  based  at  least  in  significant  part  on  a 
commission  arrangement  contingent  on  the 
trustee  divesting  the  trust  property. 

(6]  HCA  shall  indemnify  the  trustee  and 
hold  the  trustee  harmless  against  any  losses, 
claims,  damages,  or  liabilities  to  wliich  the 
trustee  may  tiecome  subject  arising  in  any 
manner  out  of,  or  in  connection  with,  the 
trustee's  duties  under  this  Order,  imless  the 
Federal  Trade  Commission  determines  that 
such  losses,  claims,  damages,  or  liabilities 
arose  out  ot  the  misfeasance,  gross 
negligency,  or  the  willful  or  wanton  acts  or 
bad  faith  of  the  trustee. 

(6)  Promptly  upon  appointment  of  the 
trustee  and  subject  to  the  approval  of  the 
Federal  Trade  Commissioa  HCA  shall, 
subject  to  the  Federal  Trade  Commission's 
prior  approval  and  consistent  with  provisions 
of  this  Order,  execute  a  trust  agreement  that 
transfers  to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  cause  the 
divestitues. 

(7)  If  the  trustee  ceases  to  act  or  fails  to  act 
diligently,  the  Federal  Trade  Commission 
shall  appoint  a  substitute  trustee. 

(8)  The  trustee  may  ask  the  Federal  Trade 
Commission  to  issue,  and  the  Federal  Trade 
Commission  may  issue,  such  additional 
orders  or  directions  as  may  be  necessary  and 
appropriate  to  accomplish  the  divestitures 
required  under  this  Order. 

(9)  The  trustee  shall  have  no  obligation  or 
authority  to  operate  or  maintain  any  of  the 
properties,  assets,  contracts,  arrangements  or 
enterprises  required  to  be  divested  pursuant 
to  Section  II  of  this  Order. 

(10)  The  trustee  shall  report  in  writing  to 
HCA  and  the  Federal  Trade  Commission 
ever>'  sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

IV 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  HCA  shall  not,  without 
the  prior  approval  of  the  Federal  Trade 
Commission,  acquire  any  hospital,  as 


defined  in  Ais  Order,  if  the  hospital  to 
be  acquired  is  within  the  Qiattanooga 
Urban  Area,  as  defined  in  this  Order. 

Provided  however,  Aat  no 
acquisition  of  a  hospital  by  pim:hase 
shall  be  subject  to  this  Section  IV  of  this 
Order  if  the  consideration  to  be  paid  for 
the  purchase  of  the  hospital  or  any 
rights  or  interest  therein,  iiududing 
assumption  by  HCA  of  any  liabilities  of 
its  present  owners,  does  not  exceed  one 
million  dollars  ($1,000,000),  and 
provided  that  no  lease  or  management 
arrangement  shall  be  sub)ect  to  this 
Section  IV  of  this  Order  if  the  fair 
market  value  of  the  hospital  to  be  leased 
or  managed  does  not  exceed  one  million 
dollars  ($1,000,000). 


It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final.  HCA  shall  not  without 
providing  advance  notification  to  the 
Federal  Trade  Commission,  acquire  any 
hospitaL  as  defined  in  this  Order.  i£: 

A.  The  hospital  to  be  acqufaed  is  uritliin  an 
MSA  or  a  PMSA  in  which  HCA  already 
operates  a  hospital  and  in  which  HCA. 
immediately  after  the  acquisition,  would 
operate  hospitals  that  combined  have  a 
twenty  (20)  percent  or  more  share  of  the 
licensed  acute  care  hospital  beds  within  that 
MSA  or  PMSA;  or 

B.  Hie  hospital  to  be  acquired  is  not  within 
an  MSA  or  a  PMSA  but  is  Mnthir  a  county  in 
which  HCA  atraady  operates  a  hospital  and 
in  which  HCA.  immediately  after  the 
acquisition,  would  operate  hospitals  that 
combined  iiave  a  twenty  (20)  percent  or  more 
share  of  the  licensed  acute  care  hospital  tieds 
within  that  county:  or 

C  The  hospital  to  be  acquired  is  (1)  not 
within  an  MSA  or  a  PMSA  or  a  county  in 
which  HCA  already  operates  a  hospital,  but 
is  within  thirty  (30)  miles  of  a  hospital  which 
HCA  already  operates  in  another  MSA  or 
PMSA  or  ooun^,  and  (2)  the  hospital  to  be 
acquired  and  any  hospital(s)  that  HCA 
operates  combined  have  a  twenty  (20) 
percent  or  more  share  of  the  licensed  acute 
care  hospital  beds  in  the  area  witliin  tiuity 
(30)  miles  of  the  midpoint  lietween  the 
hospital  to  be  acquired  and  any  hospital 
operated  by  HCA. 

The  notification  required  of  HCA  by 
this  Section  V  of  this  Order  shall  not 
require  additional  notification  by  HCA 
to  the  Federal  Trade  Commission  of  any 
acquisition  for  which  notification  is 
required  to  be  made,  and  has  been 
made,  pursuant  to  section  7A  of  the 
Clayton  Act  15  U.S.C.  IBa.  or  for  which 
prior  approval  by  the  Federal  Trade 
Commission  is  required,  and  has  been 
requested,  pursuant  to  Section  fV  of  diis 
Order.  Such  advance  notification  shall 
be  provided  when  HCA's  Board  of 
Directors  or  Executive  Committee,  or 
any  individual  or  entity  that  is 
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authorized  to  act  on  HCA's  behalf  in 
such  acquisitions,  authorizes  issuance  of 
a  letter  of  intent  or  enters  into  an 
agreement  to  make  such  an  acquisition, 
whichever  is  earlier. 

The  notification  required  by  this 
section  V  of  this  Order  shall  be  the 
Notification  and  Report  Form  set  forth  in 
the  Appendix  to  Part  803  of  Title  16  of 
the  Code  of  Federal  Regulations,  as 
amended,  and  shall  be  prepared  and 
transmitted  in  accordance  with  the 
requirements  of  that  part.  The 
notification  required  by  this  section  V  of 
this  Order  shall  apply  to  HCA  and  shall 
not  apply  to  any  par^  that  HCA  seeks 
to  acquire.  However.  HCA  shall  provide 
at  the  same  time  of  the  filing  of  the 
Notification  and  Report  Form 
supplemental  information,  either  in 
HCA's  possession  or  reasonably 
available  to  HCA,  relating  to  the 
hospital  to  be  acquired,  the  HCA 
hospital  in  that  geographic  area,  and 
identification  and  assessment  of  the 
area  hospital  market.  Such  supplemental 
information  should  include,  where 
available,  patient  flow  data,  annual 
management  and  strategic  plans, 
hospital  utilization  and  revenue  data, 
and  documents  relating  to  market  share, 
formulation  of  hospital  prices, 
competitive  interaction  among  area 
hospitals,  implementation  of  certificate 
of  need  standards  in  the  area,  planned 
efficiencies,  relations  with  third-party 
payors,  and  physician  admitting 
patterns. 

HCA  shall  comply  with  reasonable 
requests  by  the  Commission  staff  for 
additional  information  within  fifteen 
(15)  days  of  service  of  such  requests. 

Any  acquisition  subject  to  this  Section 
V  of  ituB  Order,  involving  an 
arrangement  to  lease,  manage,  or  control 
a  hospital,  shaU  be  fully  described  in  the 
notification  regardless  of  whether  the 
acquisition  involves  the  acquisition  of 
any  stock  or  assets  of  a  hospital. 

Provided,  however,  that  no 
acquisition  of  a  hospital  by  purchase 
shall  be  subject  to  this  Section  V  of  this 
Order  if  the  consideration  to  be  paid  for 
the  purchase  of  the  hospital  or  any 
rights  or  interest  therein,  including 
assumption  by  HCA  of  any  liabilities  of 
its  present  owners,  does  not  exceed  one 
million  dollars  ($1«)0.000),  and 
provided  that  no  lease  or  management 
arrangement  shall  be  subject  to  this 
Section  V  of  this  Order  if  the  fair  market 
value  of  the  hospital  to  be  leased  or 
managed  does  not  exceed  one  million 
dollars  ($1,000,000). 

It  is  further  ordered  that  HCA  shall, 
within  sixty  (60)  days  after  the  date  this 
Order  become  final  and  every  sixty  (60) 


days  thereafter  until  it  has  fully 
complied  with  the  provisions  of  Section 
n  of  this  Order,  submit  in  writing  to  the 
Federal  Trade  Commission  a  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with  these 
provisions. 

Such  compliance  reports  shall  include, 
in  addition  to  any  other  information  that 
the  staff  of  the  Federal  Trade 
Commission  may  request,  a  summary  of 
all  contacts  and  negotiations  with 
potential  purchasers  of  the  stock,  assets, 
contracts,  or  other  rights  or  interests  to 
be  divested  under  this  Order,  the 
identity  and  address  of  all  such 
potential  purchasers,  and  copies  of  all 
written  communications  to  and  from 
such  potential  purchasers. 

HCA  shall  submit  such  further  written 
reports  as  the  staff  of  the  Federal  Trade 
Commission  may,  from  time  to  time, 
request  in  writing  to  assise  compliance 
with  this  Order. 

vn 

It  is  further  ordered  that  HCA,  upon 
written  request  of  the  Secretary  of  the 
Federal  Trade  Commission  or  the 
Director  of  the  Bureau  of  Competition  of 
the  Federal  Trade  Conunission  made  to 
HCA  at  its  principal  office,  for  the 
purpose  of  securing  compliance  with 
this  Order,  and  for  no  other  purpose, 
and  subject  to  any  legally  recognized 
privilege  shaU  permit  diJy  authorized 
representatives  of  the  Federal  Trade 
Commission  or  the  Director  of  the 
Bureau  of  Competition: 

(1)  Reasonable  access  during  the  office 
hours  of  HCA,  which  may  have  counsel 
present,  to  those  Iraoks,  ledgers,  accounts, 
correspondence,  memoranda,  reports,  and 
other  records  and  documents  in  HCA's 
possession  or  control  that  relate  materially 
and  substantially  to  any  matter  contained  in 
this  Order,  and 

(2)  An  oppommity,  subject  to  the 
reasonable  convenience  of  HCA  to  interview 
officers  or  employees  of  HCA.  who  may  have 
counsel  present,  regarding  such  matters. 

vin 

It  is  further  ordered  that  HCA  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  corporate  change,  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  with  the  obligations  arising 
out  of  this  Order. 


By  the  Commission. 
EmUyH.Rock. 
Secretory. 

Issued:  October  25. 1985. 
October  25, 1985 

Hospital  Corporation  of  America. 
Docket  No.  9161 

Statement  of  Commissioner  Bailey 
Concurring  in  Part  and  Dissenting  in 
Part 

As  in  last  year's  decision  in  American 
Medical  International, '  I  agree  with  the 
Commission  majority  on  product  and 
geographic  market  definitions,  and  the 
finding  of  liabiUty.  Also  as  in  AMI,  I 
must  dissent  fit)m  a  remedy  which  stops 
short  of  requiring  prior  approval  for  a 
certain  limited  class  of  future  mergers, 
imposing  instead  an  almost  purely 
symbolic  duty  of  prior  notification. 

Indeed,  this  dissent  is  so  completely 
parallel  in  substance  to  my  concerns  in 
AMI  that  I  will  not  repeat  them  here. 
There  is,  however,  one  important 
difference  between  the  two  cases  which 
requires  further  discussion.  In  AMI  it 
seemed  at  least  possible  that  the 
Commission's  standards  for  prior 
approval  could  produce  a  prior  approval 
order  in  some  futiu^  case. 
Unfortunately,  it  is  now  abundantly 
clear  that  the  AMI  test,  as  interpreted  in 
HCA,  is  a  mirage,  at  least  as  to  prior 
approval  which  extends  beyond  the 
geographic  market  at  issue  in  the 
litigation. 

Consider  here,  as  in  AMI,  we  have  a 
company  with  an  aggressive  corporate 
policy  of  growth  through  acquisition  * 
which  engendered  a  series  of  takeovers 
in  a  local  market  characterized  by  high 
concentration  and  high  entry  barriers. 
We  have  every  reason  to  suppose  that 
HCA  will  carry  out  its  policy  in  similariy 
situated  markets  in  the  future.*  We  also 
know  that  many  of  these  mergers,  no 
matter  what  their  actual  impact  on  a 
local  maricet,  may  be  priced  at  a  level 
which  does  not  trigger  Hart-Scott- 
Rodino  reporting  requirements; 
consequently  the  Commission  cannot 
call  upon  that  Act's  provisions  to 
forestall  the  merger  until  adequate 


'  American  Medical  International,  Inc..  Docket 
No.  9158  (FTC  July  2. 1984)  ("AMI"). 

*See.  e^..  CX  llOZ-28;  CX  117-J,  Z-103.  Z-114; 
Williamson  Tr.  3256. 

'In  Appendix  C  to  their  appeal  brief  Complaint 
Counsel  list  twenty  markets  where  HCA  owns, 
leases  or  operates  hospitals.  The  HHI's  for  these 
markets  range  from  1698  to  3248:  four-firm 
concentration  ratios  range  from  75.3%  to  98.6%: 
HCA's  current  market  share  ranges  from  3.7%  to 
45.4%. 
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information  for  antitrust  analysis  is 
received.     " 

In  these  circumstances,  "fendng-in" 
seems  appropriate.  The  Conunission 
should  want  to  evaluate  and  be  able  to 
block  future  HCA  mergers  which  could 
adversely  affect  a  vulniBrable  market 
The  AMI  opinion  seemed  to  say  that  if 
a  screen  could  be  devised  which  would 
filter  out  safe  markets,  a  prior  approval 
order  would  be  acceptable.*  In  my 
opinion.  Complaint  Counsel  have 
produced  such  an  order,  lliey  do  not  ask 
for  a  prior  approval  clause  which 
.blankets  the  nation,  or  even  specific 
regions,  bistead,  prior  approvtd  would 
be  required  for  an  HCA  hospital 
acquisition  outside  the  Chattanooga 
area  on^  if: 

(1)  HCA  is  already  operating  a 
hospital  in  the  market  or  would  end  up 
operating  two  or  more  hospitals  as  a 
result  of  two  or  more  simultaneous 
acquisitions  from  different  persons: 

(2)  the  acquisition  would  result  in  a 
Herfindahl  Index  in  a  local  hospital 
market  of  over  1800; 

(3)  the  acquisition  would  increase  the 
Herflndahl  Index  by  100  or  more  points; 
and 

(4)  barriers  to  entry  are  likely  to  be 
high  due  to  state  certificate  of  need  laws 
(which  require  government  approval  for 
new  entry  into  the  market]  (Complaint 
Counsel's  Appeal  Brief  at  39  and 
Appendix  A) 

These  standards  parallel  those  of  the 
Department  of  Justice  Merger 
Guidelines.  It  might  be  argued  that  this 
test  presents  two  practical  difficulties 
for  respondent:  how  to  tell  which  is  a 
local  market,  and  how  to  get  "sales" 
data  from  which  to  calculate  the 
Herfindahl  Index;  but  Complaint 
Counsel  have  anticipated  these  queries. 
Their  proposed  order  specifies  that 
ma<-ket  shares  be  calculated  upon  state- 
licensed  acute  care  bed  capacity,  which 
is  pubUc  information,  cmd  that  the 
market  be  deemed  to  be  the 
Metropolitan  Statistical  Area  ("MSA") 
or  Primary  Metropolitan  Statistical  Area 
("PMSA"),  likewise  public  knowledge. 
These  geographic  and  product  market 
surrogates  are  used  only  to  determine 
the  necessity  of  filing  with  the 
Commission;  they  need  not  be  used  in 
the  substantive  evaluation  of  the  merger. 


*  In  AMI  the  majority  rejected  fendng-in  with  the 
following  language: 

"Otir  reading  of  the  record  does  not  indicate  any 
baaif  for  defining  tiie  parameters  of  these  markets, 
determining  concentration  levels  or  changes  in 
concentration  levels  in  tttese  marlcets  as  a  result  of 
the  acquisitions  that  are  taking  place  in  this 
industry,  or  assessing  whether  the  acquisitions  have 
had  either  the  effect  of  entrenching  monopolists  or 
increasing  competition  t>etween  mari(et 
participants."  Slip  op.  at  59. 


To  my  mind  diis  is  an  order  which  is 
sensitive  to  respondent's  reporting 
burdens  and  yet  serves  the 
Commission's  enforcement  needs. 

Nevertheless,  the  Commission  rejects 
this  approach,  slunving  that  all  along  the 
true  parameters  of  the  AMI  test  were 
contained  in  the  discussion  of  the 
procompetitive  effects  of  AMTs 
presence  as  a  potential  purchaser  in  the 
market  and  the  alleged  unwarranted 
hobbling  effect  of  a  prior  approval 
requirement  on  hospital  purchase 
negotiations  where  time  is  of  the 
essence.  AMI,  slip  op.  at  60. 

In  the  HCA  opinion,  the  Conunission 
is  so  solicitous  of  respondent's  reporting 
"burden"  that  only  a  full-blown  proof  of 
the  vulnerability  of  odier  local  maiicets, 
extraneous  to  the  case  at  hand,  will 
justify  asking  respondent  to  provide  the 
information  described  above.  See,  e^ 
HCA  slip  op.  at  113-116.  In  other  words, 
respondents  will  not  be  "burdened" 
witii  the  duty  to  provide  a  few  pieces  of 
publicly  available  data  before  they 
merge,  but  Commission  staff  are  asked 
to  assume  the  vastiy  greater  burden  of 
expanding  their  litigated  proofs  of 
geographic  market  definition,  barriers  to 
entry,  concentration  ratios,  testimony  as 
to  the  nature  of  competition — in  short 
all  the  factors  which  are  necessary 
before  a  certain  local  market  can  be 
defined  and  determined  to  be  at  risk 
itom  a  potential  future  merger. 

We  have  recentiy  revised  our 
procedural  rules  to  encoiirage  all  p€uties 
to  streamline  and  expedite 
administrative  trials.  SO  FR  41485  (Oct 
11, 196S).  Why  then  are  we  now 
unnecessarily  complicating  a  merger 
case  by  requiring  explorations  into 
extraneous  markets?  The  burden  on  our 
resources,  not  to  mention  the  risk  to  the 
case  in  chief,  is  not  justified  by  the 
increasingly  faint  possibilify  of 
obtaining  a  prior  approval  order.  On  the 
Commission's  commitment  to  such  prior 
approval  remedies,  at  least  where 
hospital  mergers  are  concerned,  the  time 
has  come  to  point  out  that  the  emperor 
is  wearing  no  clothes. 

October  25, 1986. 

Hospital  Coiporatioa  of  America. 
Docket  No.  9161 

Concurring  Statement  of  Commissioner 
Azcuenaga 

I  concur  in  the  result  regarding 
liability  and.  based  upon  the  recent 
precedent  in  American  Medical 
International,  Inc.,  Docket  No.  9158 
(FTC  July  2, 1964),  remedy. 
[FR  Doc.  8&-26930  Filed  11-12-8S;  8:45  am] 

BttXING  CODE  SrSO-OI-M 


16CFRPirt13 
(DockMNaC-31711 

WrigM-Patt  Credtt  Union,  Ine4 

rtjKmmmM  irWW  rwWCOOtU,  WMI 

AfflnnaMve  CorrecMv  AcBona 

aocncy:  Federal  Trade  Commission. 
action:  Consent  Order. 

SUMMANV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  aiui  unfair 
methods  of  competition,  this  consent 
order  reqtiires  a  Fairbom,  Ohio,  credit 
union,  among  other  things,  to  cease 
failing  to  tell  consumers,  when 
applications  for  credit  are  denied 
because  of  information  contained  in 
credit  reports  (including  non-derogatory 
information),  that  the  adverse  action 
had  been  taken  on  the  basis  of  such 
information;  and  provide  the  rejected  . 
credit  applicants  with  the  names  and 
addresses  of  the  credit  bureaus  that  had 
submitted  the  reports.  The  order  fortiier 
bars  tlie  orgemization  from  failing  to 
identify  applications  submitted  bietween 
Sept  1, 1983  and  the  date  of  issuance  of 
the  order,  for  which  adverse  action  had 
been  taken  on  the  basis  of  information 
obtained  from  a  consimier  rej;>orting 
agency,  and  to  send  to  those  rejected 
applicants  who  had  not  been  given  the 
legally-required  disclosures,  a  copy  of 
the  notification  letter  attached  to  the 
order  as  Appendix  A. 

DATE  Complaint  and  order  issued  Oct 
21, 1985.* 

FOR  FURTHEH  information  CONTACT 
Eileen  M.  Harrington,  FTC/lSOO, 
Washington.  D.C.  2058a  (202)  724-1188. 
SUPPLEMENTARY  INFORMATION:  On 

Thursday,  May  9, 1985,  there  was 
published  in  the  Federal  Register,  50  FR 
19536  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Wright- 
Patt  Credit  Union.  Inc^  a  corporation, 
for  the  purpose  of  soUdting  public 
comment  Interested  parties  were  given 
sixfy  (60)  days  in  which  to  submit 
comments,  auggestions  of  objections 
regarding  the  proposed  form  of  order. 

A  comment  was  filed  and  considered 
by  the  CommissioiL  The  Commission 
has  ordered  the  issuance  of  die 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  jurisdictional 
findings  arul  entered  its  order  to  cease 
and  desist  as  set  forth  in  the  proposed 
consent  agreement  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  tmder  10 


'Copies  of  the  Complaint  and  the  Decision  and 
Order  are  filed  with  the  original  documents. 
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Ca=Tl  Part  13,  are  as  follows:  Subpart— 
Collecting,  Assembling,  Furnishing  or 
Utilizing  Consumer  Reports:  S  13.362 
Collecting,  assembling,  furnishing  or 
utilizing  consumer  reports:  9  13-382-5 
Formal  regulatory  and/or  statutory 
requirements:  i  13.382-5(a)  Fair  Credit 
Reporting  Act  Subpart— -Corrective 
Actions  and/or  Requirements:  §  13.533 
Corrective  actions  and/or  requirements: 
1 13.533-20  Disclosures;  13.533-37 
Formal  reglatory  and/or  statutory 
requirements;  13.533-45  Maintain 
records.  Subpart — Neglecting.  Unfairly 
or  Deceptively,  To  Make  Material 
Disclosure:  S  13.1852  Formal  regulatory 
and/or  statutory  requirements. 

List  of  Subjects  in  16  CFR  Part  13 

Consumer  credit.  Trade  practices. 

(Sec  6.  38  StaL  721;  15  U.S.C  46.  InterpreU  or 
applies  sec  5,  38  Stat  719,  as  amended;  15 
U.S.C45) 
Emiiy  H.  Rock, 
Secretary. 

(FR  Doc  85-26829  Filed  11-12-65;  8:45  am] 
I  CODE  STtA-sva 


DEPARTMEHT  OF  ENERGY 

Fodarai  Emqnr  R«9uiatory 
Comnniiiion 

[Dodnl  No*.  RII79-76-214  etc] 
18  CFR  Part  271 

HigtvCost  Gaa  Prodticad  From  Tight 
Formationa;  Wyoming 

ksued:  November  S,  1985. 

AOCNCV:  F^eral  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Order  Denying  Request  for 

Rehearing  and  Petition  to  Reopen  and 

Remand. 


r:  Under  section  107(c)(5)  of  die 
Natural  Gas  Policy  Act  of  1978.  the 
Federal  Energy  Regulatory  Commission 
designates  certain  types  of  gas  as  high- 
cost  gas.  High-cost  gas  is  produced 
under  conditions  which  present 
extraordinary  risks  or  costs  and  once 
designated  may  receive  an  incentive 
price.  Under  section  107(c)(5),  the 
Commission  issued  a  rule  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas. 
Jurisdictional  agencies  may  submit 
recommendations  of  areas  for 
designation  as  tight  formations.  In  Order 
No.  338.  issued  October  7, 1983, 48  FJl. 
46,288  (October  12, 1983)  the 
Commission  designated  certain 
formations  located  in  Fremont  County, 
Wyoming,  as  tight  formations.  Here,  the 
Federal  Energy  Regulatory  Commission 


denies  Montana-Dakota  Utilities 
Company's  request  for  rehearing  of 
Order  No.  338  and  its  petition  to  reopen 
the  record  and  to  remand  the  proceeding 
toBLM 

DATE:  This  order  was  issued  November 
6.1985. 

FOR  FURTHCR  mFOmiATWN  CONTACT: 

Frederick  W.  Peters,  (202)  357-9115;  or 
Victor  H.  Zabel  (202)  357-8ei& 

Oidw  No.  S38-A:  Dmying  Request  for 
Rehearing  and  Petition  To  Reopen  and 
Remand 

Before  Commissioners:  Raymond ). 
O'Connor.  Chairman;  A.G.  Sousa  and  Charles 
G.  Stalon. 

High  Cost  Gas  Produced  from  Tight 
Formations,  Docket  Nos.  RM79-7B-214, 
RM7»-76-215,  RM79-76-228,  RM79-76-229, 
(Wyonun«-14  &  15). 

Issued-  November  6, 1985. 

Montana-Dakota  Utilities  Company 
(MDU)  seeks  rehearing  of  Commission 
Order  No.  338  '  or,  in  the  alternative, 
reopening  of  the  record  and  remand  of 
the  subject  matter  of  the  order  to  the 
United  States  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM).  For  the  reasons  set  forth  below, 
the  request  for  rehearing  and  petition  to 
reopen  and  remand  are  denied. 

Badcground 

On  October  7. 1983,  the  Commission 
issued  Order  No.  338,  adopting  the 
recommendation  of  BLM  diat  the 
Frontier.  Muddy,  Dakota,  and  Lakota 
formations,  located  in  Fremont  County, 
Wyoming,  be  designated  as  tight 
formations  pursuant  to  section  107(c)(5) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  section  271.703  of  die 
Commission's  regulations.  The  Muddy, 
Dakota  and  Lakota  formations  are 
known  collectively  as  the  Dakota  Group. 
BLMs  recommendation  was  based  on 
information  supplied  by  ARCO  Oil  and 
Gas  Company,  a  Division  of  Atlantic 
Richfield  Company  (ARCO).  MDU  filed 
timely  comments  with  the  Commission 
in  opposition  to  BLM's  recommendation. 
The  Commission  adopted  BLMs 
recommendation  in  Order  No.  338.  On 
November  7, 1983,  MDU  filed  a  timely 
request  for  rehearing  and  stay  of  the 
order  *  and  on  March  27, 1984,  MDU 


'  Docket  No».  RM7»-7ft-151  and  152  (Wyoming  14 
S  15).  48  FR  48268  (Oct.  12. 1963). 

•On  December  2, 1983,  the  Commission  issued  an 
Order  Granting  Rehearing  for  Purposes  of  Further 
Consideration  in  Docket  Nos.  RM79-78-214  and 
RM79-78-21S.  48  F.R.  55.437  (Dec.  13.  1983).  solely 
for  the  purpose  of  affording  hirther  time  to  consider 
the  issues  raised  in  N4DU's  petition.  No  action  was 
taken  on  MDlTs  request  for  a  stay.  MDU's  request 
for  a  stay  is  denied  by  this  order. 


filed  a  petition  requesting  the 
Commission  to  reopen  the  record  and 
remand  the  proceeding  to  BLM.* 
Notice  of  MDU's  petition  was 
published  in  the  Federal  Register  on 
May  30, 1984  (49  FR  22.497).  On  June  5. 
1984,  MDU  requested  a  public  hearing. 
On  June  4  and  8. 1984,  the  Wyoming 
Public  Service  Commission  (Wyoming) 
and  the  South  Dakota  Public  Utilities 
Commission  (South  Dakota)  filed 
notices  of  intervention.  Wyoming 
objected  to  the  possibility  of  increased 
gas  costs  and  therefore  supported 
MDU's  petition.  South  Dakota  also 
supported  MDU's  petition  to  reopen  and 
remand.  On  June  14,  ARCO  filed 
comments  protesting  MDU's  petition  to 
reopen  and  remand.  MDU  also  filed 
comments  in  support  of  its  own  petition. 
By  operation  of  Rule  214,  Wyoming  and 
South  Dakota  were  granted  intervener 
status  upon  the  filing  of  their  notices.  On 
September  14,  the  Shoshone  Indian 
Tribe  and  the  Arapahoe  Indian  Tribe  of 
the  Wind  River  Indian  Reservation 
jointiy  filed  a  late  motion  to  intervene  in 
opposition  to  MDU's  petition  to  reopen 
and  remand.  For  good  cause  shown,  the 
late  filed  motion  to  intervene  is  granted 
pursuant  to  Rule  214(d). 

Order  No.  338 

Under  applicable  NGPA  regulations  *, 
it  is  the  Commission's  policy  to 
designate  as  a  tight  formation  any 
formation  recommended  by  a 
jurisdictional  agency  if  the  Commission 
finds  that  substantial  evidence  in  the 
record  submitted  by  the  jurisdictional 
agency  shows  that  the  average  gas 
permeability,  stabilized  pre-stimulation 
natural  gas  flow  rate,  and  the  pre- 
stimulation  crude  oil  flow  rate  of  the 
formation  do  not  exceed  designated 
limits.*  However,  under 
S  271.703(c)(2)(i)(D)  of  die  regulations,  if 
all  or  part  of  die  formation  was 
authorized  to  be  developed  by  infill 
drilling  •  prior  to  the  date  of 
recommendation,  and  if  the 
jurisdictional  agency  has  information 
indicating  that  the  formation  or  portion 
thereof  subject  to  infill  drilling  can  be 
developed  absent  the  incentive  price, 
then  the  formation  or  portion  thereof 


'MDlTs  request  to  reopen  and  remand  was 
assigned  Docket  Nos.  RM79-7e-228  and  229. 

♦  18  CFR  271.703(c)  (1985). 

*  Oil  flow  rates  are  not  at  issue  since  the  subject 
formations  are  not  productive  of  crude  oil. 

•  As  deflned  in  {  271.703(b)(6).  "infill  drilling" 
means  drilling  in  a  substantially  developed 
formation  which  is  in  excess  of  normal  spacing 
requirements  and  which  is  permitted  by  the 
responsible  state  authority  in  order  to  provide  more 
efficient  and  effective  drainage  of  reservoirs  in  the 
formation. 
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shall  not  be  included  in  the 
recommendation. 

In  Order  No.  338,  the  Commission 
determined  that  despite  MDU's 
objections,  the  recommended  formations 
met  the  permeability  and  gas  flow  rate 
guidelines  set  forth  in  8  271.703(c)(2](i) 
(A)  and  [B]  of  the  regulations  and  that 
there  were  no  infill  drilling 
authorizations  applicable  to  any  portion 
of  any  of  the  formations.  Consequently, 
the  Commission  adopted  BLKTs 
recommendation.  The  Commission's 
findings  with  respect  to  permeability, 
natural  gas- flow  rate,  and  infill  drilling 
may  be  summarized  as  follows. 

1.  Permeability.  Permeability  may  be 
tested  by  severed  methods,  two  of  which 
are  core  analysis  and  pressure  build-up 
analysis.  Extensive  core  analysis  data 
were  available  for  both  the  Frontier 
formation  and  the  Dakota  Group.  A 
summary  of  core  analysis  data  was 
derived  by  geometrically  averaging 
multiple  permeability  values  measured 
within  the  pay  zones  of  eight  well  bores, 
covering  both  the  Frontier  formation  and 
the  Dakota  Group.^  ARCO  then  selected 
and  submitted  to  BLM  23  geometrically 
derived  permeability  values 
representative  of  the  subject  formations. 
The  23  values  were  arithmetically 
averaged  by  the  Commission  to  obtain 
the  average  formation  permeability. 
Actual  core  analysis  data  were  not 
submitted  to  BLM.  Pressure  build-up 
data  for  the  Frontier  formation  and  the 
Dakota  Group  were  significantly  less 
extensive  than  the  core  analysis  data 
and  were  not  utilized  by  BLM. 

MDU  argued  that  the  core  analysis 
data  relied  on  by  BLM  should  have  been 
adjusted  by  a  correction  factor  based  on 
the  omitted  pressure  build-up  data.  In 
Order  No.  336,  the  Commission 
concluded  that  the  intervals  tested  by 
pressure  build-up  analysis  were  not 
identical  to  those  tested  by  core 
analysis,  no  reliable  relationship  existed 
between  the  analyses,  and  a  correction 
factor  therefore  was  not  appropriate. 
The  statistically  more  representative 
core  analysis  was  relied  on  to  assess 
permeability  of  both  the  Frontier 
formation  and  the  Dakota  Group.  With 
respect  to  averaging  methodologies,  the 
Commission  has  never  required  that  the 
permeability  values  in  individual  well 
bores  be  determined  solely  by 
arithmetic  averaging.  Hence,  ARCO's 
method  of  geometrically  averaging 
permeability  values  within  the  well  bore 
is  permissible. 


2.  Natural  Gas  Flow  Rate.  Section 
271.703(c)(2)(i)(B]  specifies  maximum 
allowable  production  rates  based  on 
depth  of  formations.  Drill  stem  data 
establishing  the  stabilized  pre- 
stimulation  flow  rate  of  the  subject 
formations  were  submitted  by  ARCO 
demonstrating  that  the  flow  rates  from 
these  formations  did  not  exceed  the 
levels  prescribed  by  (  271.703{c)(2)(i)(B] 
of  the  regulations.  These  data  were 
accepted  by  BLM  for  purposes  of  its 
recommendation,  and  were  adopted  by 
the  Commission  in  Order  No.  338. 

MDU  argued  that  certain  data 
concerning  pi^-stimulation  flow  rates 
which  showed  flow  rates  in  excess  of 
those  permitted  by  the  Commission's 
regulations  were  available  to  ARCO  but 
were  not  submitted  to  BLM.  In  Order 
No.  338,  the  Commission  concluded  that 
the  data  referred  to  by  MDU,  available 
on  Petroleum  Information  scout  cards, 
were  bcwed  on  drill  stem  testing  in 
which  the  stabilized  flow  rate  hiad  not 
been  established,  as  is  required  by  the 
Commission's  regulations.  Further,  BLM 
has  advised  the  Commission  that  it 
considers  scout  cards  to  be  unreliable 
for  the  purpose  of  determining  stabilized 
flow  rates.'  Consequently,  the 
Commission  declined  to  rely  on  the 
scout  card  data. 

3.  Infill  Drilling.  Jurisdictional 
agencies  typically  require  that 
production  wells  be  spaced  on  drilling 
units  so  that  no  more  than  one  well  per 
unit  is  producing  gas  from  a  given 
formation.  Several  wells  may  be  drilled 
within  the  same  surface  unit  without 
violating  spacing  rules  provided  the 
wells  are  producing  gas  fiom  different 
formations.  In  accordance  with  local 
custom  and  practice,  the  number  of  gas 
wells  in  the  recommended  formations  is 
limited  to  one  well  per  320  acre  drilling 
unit."  In  Order  No.  338,  the  Commission 
rejected  MDU's  contention  that  infill 
drilling  had  occurred  in  the 
recommended  formations,  thereby 
disqualifying  them  for  designation  as 
tight  formations.  The  Conunission 
recognized  that  the  formations  are 
located  entirely  within  the  Wind  River 
Indian  reservation  and  are  therefore  not 
subject  to  state  infill  drilling  orders  or 
infill  drilling  restrictions  contained  in 
the  Commission's  regulations.  The 
Commission  further  recognized  and 
adopted  BLM's  determination  that  the 
number  of  wells  drilled  into  the 


^  The  geometric  mean  average  of  a  ttatisticaUy 
diverse  lample  containing  extreme  high  and  low 
valuei  will  ba  lower  than  the  arithmetic  average  of 
the  same  sample. 


*  See  letter  dated  May  19. 19S3,  from  the  Bureau 
of  Land  Management  to  the  Federal  Energy 
Regulatory  Commission. 

*  There  are  no  federal  spacing  rules  per  te.  As  a 
matter  of  common  practice,  however.  BLM  often 
follows  state  spacing  requirements  but  does  not 
technically  subject  its  lessees  to  such  requirements. 


formations  did  not  exceed  one  well  per 
320-acre  drilling  imit.  The  Commission 
therefore  concluded  that  no  infill  drilling 
had  occurred  in  the  recommendfnl 
formations. 

MDU's  Arguments 

Both  MDU's  request  for  rehearing  and 
its  petition  to  reopen  and  remand  are 
based  on  MDU's  assertion  that  ARCO 
should  have  been  required  to  submit 
additional  data  to  BLM  in  order  to 
satisfy  the  substantial  evidence 
requirement  of  section  506(a)(4)  of  the 
NGPA.  and  that  different  statibtical 
methodologies  should  have  been 
employed  by  BLM  in  determining  the 
permeability  of  the  formations  in 
question.  Specifically,  MDU  asserts  that 
ARCO  should  have  submitted  actual 
core  analysis  data,  rather  than  siunmary 
data,  as  well  as  all  pressure  build-up 
data,  drill  stem  tests,  and  flow  rate  data 
available  to  ARCO.  In  its  petition  to 
reopen,  MDU  also  argues  that  despite 
the  non-existence  of  well  spacing 
requirements  affecting  the  subject 
acreage,  the  Commission  must  impute  a 
well  spacing  requirement  in  order  to 
determine  whether  the  recommended 
area  has  been  substantially  developed 
for  purposes  of  applying  the  infill 
drilling  criterion  contained  in  the 
Commission's  regulations.  Finally,  MDU 
challenges  the  lack  of  record  evidence 
supporting  the  need  for  an  incentive 
price  for  development  of  the 
recommended  formations,  given  the 
development  history  of  the  formations. 

DiscussioD 

Upon  review  of  MDU's  request  for 
rehearing  and  petition  to  reopen,  the 
Commission  concludes  that  MDU's 
argiunents  are  without  merit  and  do  not 
warrant  modification  of  Order  No.  338. 
MDU  has  presented  no  new  facts  or 
arguments  with  regard  to  the  flow  rate 
issue.  This  issue  was  fully  considered  in 
Order  No.  338  and  no  further  comment 
on  this  issue  is  necessary.  However, 
MDU's  arguments  concerning  the  issues 
of  permeability,  infill  drilling  and  the 
Commission  policy  of  determining  need 
for  tight  formation  incentive  pricing  on  a 
generic  basis  merit  further  consideration 
and  comment. 

MDU's  argument  that  actual  core 
analysis  data,  rather  than  a  summary  of 
the  data,  must  be  submitted  to  establish 
permeability  values  is  rejected.  The 
Commission  does  not  require  actual  core 
analysis  data  to  be  submitted  for  the       * 
purpose  of  evaluating  formation 
permeability  and  has  approved 
nimierous  recommendations  based  on 
representative  siunmary  data.  MDU  has 
not  demonstrated  that  die  summary  data 
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relied  on  by  BLM.  and  adopted  by  the 
ConuniBsion  in -Order  No.  338,  are  in  any 
way  unrepresentative  of  the 
permeability  of  the  subject  formations. 
The  Ck)mniis8ion  reaffirms  its  conclusion 
that  the  summary  data  relied  upon  by 
BLM  constitutes  substantial  evidence 
su(^>orting  the  conclusion  that  the 
subject  formations  meet  the 
permeability  standards  prescribed  in 
8  271.703(c)(2HiMA)  of  the  Ckunmission's 
regulations. 

With  respect  to  the  issue  of  infill 
drilling.  MDU  argues  that  the 
Commission's  findings  in  Order  Na  330 
are  in  conflict  with  standards  applied  by 
the  Commission  in  Order  No. 
148,  '*  involving  certain  formations 
located  in  Colorada  MDU  argues  that  in 
Order  No.  148  the  Commission  found 
that  portions  of  a  recommended  tight 
formation  were  substantially  developed 
because  of  additional  drilling  which 
took  place  prior  to  the  date  of  the 
recommendation,  and  that  such  drilling 
constitued  infill  drilling  within  the 
meaning  of  the  Commission's 
regulatipns.  MDU  argues  that  the 
Commission  should  determine  whether 
portions  of  the  Dakota  Group  and 
Frontier  formation  have  been  • 
"substantially  developed"  as  that  term 
is  described,  in  Order  No.  14a 

In  Order  No.  148.  the  Commission 
found  evidence  indicating  that  certain 
areas  within  the  recommended 
formation  had  been  authorized  to  be 
developed  by  infill  drilling  prior  to  the 
date  thie  tight  formation 
recommendation  was  made  and  that 
certain  drilling  units  within  the  area  had 
been  substantially  developed  by  infill 
drilUng  without  the  incentive  price.  The 
Commission  determined  that  46  percent 
of  thirteen  drilling  units  contained  three 
or  more  wells  and  82  percent  of  those 
units  contained  two  or  more  wells. 
Absent  infill  drilling  authorization,  only 
one  well  per  drilling  unit  would  have 
been  permitted  under  applicable  state 
spacing  rules.  Since  the  evidence 
showed  that  certain  sections  had  been 
substantially  developed  by  infill  drilling, 
the  Commission  excluded  those  sections 
fit>m  designation  as  tight  formations. 

As  previously  noted,  there  are  no  well 
spacing  rules  applicable  to  the  Dakota 
Group  or  Frontier  formation  due  to  their 
location  on  an  Indian  reservation. 
However,  assuming  that  state  spacing 
rules  were  applicable  and  that  infill 
drilling  had  been  authorized,  the 
evidence  demonstrates  that  no  infill 
drilling  had  occurred  at  the  time  BIATs 
recommendation  was  made.  Support  for 
this  conclusion  is  provided  by 


information  supplied  by  ARCO. 
accepted  by  BLM.  and  adopted  by  the 
Commission  in  Order  No.  338. 
demonstrating  that  not  more  than  one 
well  per  drilling  unit  had  been 
completed  in  any  of  the  subject 
formations  as  of  the  date  of  the    ' 
recommendation. "  Accordingly, 
application  of  the  test  set  forth  in  Order 
Na  148  to  the  facts  of  this  case  leads  to 
the  conclusion  that  the  subject 
formations  had  not  been  substantially 
developed. 

Finally,  MDU  renews  its  contention 
that  the  record  lacks  substantial 
evidence  in  si^iport  of  the  need  for  an 
incentive  price  given  the  production 
history  of  the  subject  acreage.  In  Order 
No.  99. "the  Commission  made  a  generic 
finding  that  an  incentive  price  is 
necessary  under  NGPA  section  107(b), 
and  thus  is  available  to  producers  of  gas 
fit)m  tight  formations  under  section 
107(c),  provided  the  formation  meets  the 
standards  set  forth  in  the  regulations, 
and  provided  that  the  producer  is 
authorized  by  contract  to  collect  the 
incentive  rate.  The  Commission 
reaffirms  its  prior  conclusion  on  this 
issue  and  declines  to  attempt  to 
determine  the  need  for  incentive  prices 
in  individual  cases  where  the  applicable 
generic  standards  are  satisfied. 

Coochuion 

The  Commission  concludes  that  the 
recommendation  of  BLM,  as  adopted  by 
the  Commission  in  Order  No.  338,  is 
supported  by  substantial  evidence.  The 
issues  raised  by  MDU  were  considered 
by  the  Commission  in  Order  No.  338  and 
have  been  reconsidered  in  this  order. 
MDU  has  presented  no  facts  or 
principles  of  law  which  wotild  warrant 
modifying  Order  No.  338,  reopening  the 
record,  or  remanding  the  proceeding  to 
BLM.  MDU's  request  for  rehearing  and 
its  petition  to  reopen  «nd  remand  are 
accordin^y  denied.  By  the  Commission. 
Lois  D.  Cashall. 
Acting  Secretary. 

[FR  Doc.  85-28970  FUed  ll-12-«5;  8:45  am] 

BNJJNQ  COOC  STir-OI-M 


•46  FR  ZSeOS  O'lat  3. 1981). 


"  S«se  BLM  Docket  No.  W-35»-«  and  W-35t-2, 
ARCO  Exhibit  No*.  1  and  Z  TM*  fact  it 
acknowledged  by  MDU  in  It*  comments  filed  on 
June  14. 1984.  (MDU  states  only  that  the  subject 
drilling  units  contain  "at  least"  one  well.  It  does  not 
allege  that  any  drilling  unit  contains  more  than  one 
well.  Exhibit  No.  2  of  Appendix  A  to  MDlTs 
comments  shows  that,  in  fact,  none  of  the  drilling 
units  contained  more  than  one  well  as  of  the  date  of 
SIM'S  recommendation). 

"45  FR  56034  (Aug.  22. 1980). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Car*  Fbiandno  AdmMatratton 

Social  Sacurtty  Admlnittratton 

20  CFR  Part  416 

42  CFR  Part  435 

Madicaid  and  Supptementai  Sacurtty 
Incoma;  Er^jibWty  to  Savaraly  Impairad 
indlvMuala  Who  Parform  Subatantiai 
Gainful  Actfvtty 

AOCNCv:  Social  Security  Administration 
and  Health  Care  Financing 
Administration,  HHS. 

ACnON:  Final  rule. 

summary:  These  regulations  reflect  the 
amendment  to  section  201(d)  of  Pub.  L 
96-265  made  by  section  14(a)  of  Pub.  L 
98-480,  the  Social  Security  Disability 
Benefits  Reform  Act  of  1984.  Section 
201(d)  provided  that  the  provisions  of 
section  201  (a)  and  (b)  of  Pub.  L  96-265 
were  effective  January  1, 1981.  through 
December  31, 1983;  section  14(a)  of  Pub. 
L  98-460  simply  extended  the  expiration 
date,  without  other  modification,  bvm 
December  31, 1983  to  June  30, 1987. 
Sections  201  (a)  and  (b)  provide  for  the 
continuation  of  Supplemental  Security 
Income  (SSI)  benefits  and  eligibility  for 
Medicaid  for  certain  severely  impaired 
SSI  recipients  who  work  and  engage  in 
substantial  gainful  activity  (SGA).  and 
for  retaining  eligibility  status  for 
Medicaid  for  certain  of  these  recipients 
who  become  ineligible  for  SSI  benefits 
because  of  their  earnings.  They  also 
provide  that  States  which  elect  to  do  so 
may  augment  these  benefits  with  State 
supplementary  payments. 

DATES:  These  rules  are  being  issued  as 
final  regulations  and  they  are  effective 
on  November  13, 1985.  The  statutory 
change  they  implement  was  enacted  on 
October  9, 1984  and  made  retroactive  to 
January  1, 1984. 

FOR  FURTHER  WFORMATKMI  CONTACT: 

For  SSI  Provisions:  Fred  Miranda. 
Legal  Assistant,  Office  of  Regulation, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore. 
Maryland  21235,  telephone  (301)  594- 
7341. 

For  Medicaid  Provisions:  Marines 
Svolos,  Director,  Division  of  Medicaid 
Higibililty  Policy,  Health  Care  Financing 
Administration,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
telephone  (301)  594-^9050. 

SUPPLEMENTARY  information:  The 

purpose  of  these  final  regulations  is  to 
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reflect  the  amendment  of  section  201(d) 
of  Pub.  L  96-265  by  section  14(a)  of  Pub. 
L  98-460.  the  Social  Security  Disability 
Benefits  Reform  Act  of  1984.  Section 
201(d),  when  it  was  enacted  as  a 
provision  of  the  Social  Seciuity 
Disability  Amendments  of  1980  (Pub.  L 
96-285),  provided  that  the  provisions  of 
sections  201  (a)  and  (b)  of  that  Act  were 
effective  January  1, 1981  through 
December  31. 1983.  Section  14(a)  of  Pub. 
L  98-460  extended  this  effective  period 
through  June  30, 1987. 

Section  201  was  one  of  the  several 
work  incentive  provisions  included  in 
Pub.  L  96-265.  It  established  a  3-year 
demonstration  project  under  section 
1619  of  the  Act  (hereafter  referred  to  as 
the  1619  demonstration  project).  The 
1619  demonstration  project  provided 
that  certain  individuals  with  disabling 
impairments,  who  lost  their  eligibility 
for  regular  SSI  benefits  based  on 
disability,  could  become  eligible  for 
special  cash  beneHts  and  retain 
eligibility  for  Medicaid.  Further,  certain 
of  these  individuals  who.  because  of 
their  earnings,  became  ineligible  for  SSI 
cash  beneRts  (including  special  benefits) 
could  still  retain  eligibility  status  for 
Medicaid.  The  special  cash  beneflts 
payable  under  the  1619  demonstration 
project  are  computed  in  the  same  way 
as  regular  SSI  benefits  payable  to 
recipients  who  are  disabled.  Also. 
States  which  elected  to  do  so  could 
augment  the  special  beneHts  with  State 
supplementary  payments. 

The  expectation,  when  section  1619 
was  enacted,  was  that  information 
would  be  gathered  regarding  the 
characteristics  of  those  who  benefit 
from  section  1619  and  the  impact  of  such 
a  program  on  reducing  work 
disincentives  for  the  disabled.  A  major 
reason  that  section  1619  was  extended 
was  to  enable  us  to  collect  additional 
and  more  complete  data  on  the  effects  of 
the  provision. 

The  amendment  extending  the  section 
1619  program  also  directed  Us,  in 
cooperation  with  the  Department  of 
Education,  to  develop  and  disseminate 
information  and  establish  training 
programs  for  staff  personnel,  regarding 
the  potential  availability  of  beneHts  and 
services  under  the  provisions  of  section 
1619.  This  mandate  was  motivated  by 
congressional  concern  that,  unless  we 
made  a  greatly  increased  effort  to  get 
information  out  to^  broad  range  of 
individuals  and  organizations,  many 
disabled  individuals  would  not  be  made 
aware  of  this  congressional  attempt  to 
eliminate  the  work  disincentives  for 
those  disabled  individuals  who  are  able 
and  who  wish  to  work  despite  their 
impairment. 


In  late  1983,  neither  the  Social 
Security  Administration  nor  the  Health 
Care  Financing  Administration  had  been 
able  to  compile  enough  data  to 
determine  effectively  whether  permitting 
work  by  severely  impaired  recipients 
while  continuing  their  SSI  beneflts  and/ 
or  Medicaid  eligibility  status  acted  as  an 
incentive  for  these  recipients  to  begin  or 
continue  working.  Consequently,  on 
March  15, 1984,  we  announced  in  the 
Federal  Regbter  (at  49  FR  9774)  the 
establishment  of  the  demonstration 
project  under  section  1110  of  the  Act 
(hereafter  the  1110  demonstration 
project)  which  used  the  criteria  of  the 
1619  demonstration  project  that  had 
expired  on  December  31, 1983.  The  1110 
demonstration  project  was  to  also  have 
the  purpose  of  testing  whether  providing 
extended  assistance  encouraged  work 
efforts.  This  project  was  to  remain  in 
effect  for  the  1984  calendar  year — 
expiring  on  December  31. 1984.  This 
project  was  superseded  by  the 
provisions  of  section  14(a)  of  Pub.  L  98- 
460,  which  were  retroactive  to  January  1, 
1984.  the  effective  date  of  the  1110 
demonstration  project. 

Provisions  of  Section  14  of  Pub.  L.  8S- 
460 

Section  14(a)  of  Pub.  L  98-^160 
amended  section  201(d)  of  Pub.  L  96-265 
by  providing  that  the  provisions  of 
sections  201  (a)  and  (b)  of  the  statute 
would  remain  in  effect  through  June  30, 
1987,  rather  than  only  throu^  December 
31, 1983.  Those  sections,  as  discussed 
above,  authorized  the  work  incentive 
demonstration  project  under  section 
1619  of  the  Act  that  was  effective  for  the 
period  January  1, 1981,  through 
December  31, 1983. 

Under  section  1619(a]  of  the  Act,  an 
individual  with  a  disabling  impairment 
who  lost  his  or  her  SSI  benefits  because 
he  or  she  performed  work  demonstrating 
the  ability  to  engage  in  substantial 
gainful  activity  (SGA)  could  become 
eligible  for  special  SSI  cash  benefits. 
These  special  benefits  under  section 
1619(a)  were  computed  in  the  same  way 
as  the  SSI  benefits  which  were  paid  to 
aged,  blind  and  disabled  SSI  recipients. 
In  addition,  they  could  be  augmented  by 
State  supplementary  payments  if  a  State 
elected  to  do  so. 

An  individual  quaUfied  for  special  SSI 
cash  benefits  under  section  1619(a)  if— 

(1)  In  the  month  before  the  month  for 
which  eligibility  was  being  determined 
he  or  she  was  eligible  for  regular  SSI 
benefits  or  special  SSI  cash  benefits 
imder  section  1619(a)  or  federally 
administered  State  supplementary 
payments;  and 

(2)  In  the  month  for  which  eligibility 
was  being  determined  he  or  she  has  a 


disabling  physical  or  mental 
impairment  but  because  he  or  she  had 
engaged  in  SGA,  he  or  she  was  not 
eligible  for  regular  SSI  benefits  based  on 
disability. 

An  individual  who  received  special 
SSI  cash  benefits  under  section  1619(a) 
maintained  his  or  her  eligibility  for 
Medicaid  in  a  State  in  which  he  or  she 
was  eligible  as  an  SSI  recipient  A 
recipient  with  income  which  include 
earnings  that  reduced  his  or  her  Federal 
SSI  benefits  to  zero  also  lost  his  or  her 
eligibility  for  the  special  SSI  cash 
benefits  under  section  1619(a)  but  could 
retain  Medicaid  eligibility.  Under 
section  1619(b)  of  the  Act  a  beneficiary 
who  was  a  severely  impaired  or  blind 
individual  (under  age  85)  and  who  was 
eligible  for  regular  SSI  benefits,  special 
SSI  cash  benefits  under  section  1619(a) 
or  State  supplementary  payments  in  the 
month  before  the  first  month  for  which 
eligibility  is  being  determined,  could 
acquire  a  special  SSI  eligibility  status 
for  purposes  of  Medicaid  services  if  he 
or  she  met  certain  conditions.  These 
conditions  were  that  he  or  she:  (1) 
Continued  to  be  blind  or  to  have 
disabling  impairment  (2)  would  be 
eligible  for  cash  benefits  but  for  these 
earnings;  (3)  would  be  seriously 
hindered  from  working  if  he  or  she  lost 
Medicaid  coverage;  and  (4)  did  not  have 
earnings  from  work  that  were 
reasonably  equivalent  to  the  total  of  SSI 
benefits.  State  supplementary  payments 
and  Medicaid  that  he  or  she  would  have 
received  but  for  these  earnings. 

Regulatory  Provisions 

We  are  amending  SS  416.260, 416.261 
and  416.1332  of  our  regulations  to  reflect 
the  amendment  to  section  201(d)  of  Pub. 
L  96.265  made  by  section  14(a)  of  Pub.  L 
98.460.  Current  section  416.260,  as  the 
introductory  section  to  S $416,261 
through  416.269,  briefly  outlines  the 
demonstration  project  that  was 
established  under  section  1619  of  the 
Act  by  section  201  of  Pub.  L  96-265. 
This  section  explains  that  for  the  3-year 
period  beginning  January  1, 1981  and 
ending  December  31. 1983.  a  person  who 
works  despite  a  disabling  impairment 
may  qualify  for  special  SSI  cash  benefits 
as  well  as  for  Medicaid  when  his  or  her 
earnings  exceed  the  established  SGA 
limits  described  in  {  416.974(b)  of  our 
rules.  It  also  points  out  that  for  purposes 
of  determining  eligibilify  or  continuing 
eligibility  for  Medicaid  during  this 
period,  a  blind  or  medically  impaired 
person  (no  longer  eligible  for  SSI),  who 
^xcept  for  earnings  would  otherwise  be 
eligible  for  SSI  benefits,  may  be  eligible 
for  an  SSI  eligibility  status  under  which 
he  or  she  is  considered  a  blind  or 
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disabled  individual  receiving  SSI 
benefits.  Section  416.260  as  amended 
provides  that  the  period  for  which  the 
special  SSI  cash  benefits  may  be 
provided  and  during  which  the  special 
SSI  eligibility  status  can  be  acquired  has 
been  extended  through  June  30, 1987. 

Section  416.281  of  our  rules,  which 
discusses  the  nature  of  the  special  SSI 
cash  benefits  and  when  they  are 
payable,  has  been  amended  in  a  manner 
similar  to  that  in  which  i  416.280  has 
been  amended.  Section  416.281  as 
amended,  provides  that  special  SSI  cash 
benefits  are  benefits  that  may  be  paid 
for  months  through  June  30. 1967,  to  an 
individual  who  is  not  otherwise  eligible 
for  regular  SSI  benefits  because  he  or 
she  demonstrates  the  ability  to  engage 
in  SGA.  Prior  to  this  change  in  our  rules, 
i  416.281  provided  that  these  special  SSI 
cash  benefits  could  be  paid  only  for 
months  btan  January  1. 1961  through 
December  31, 1983. 

Section  416.1332  of  our  rules  currently 
provide  that  if  you  are  no  longer  eligible 
for  regular  SSI  benefits  because  you 
demonstrate  that  you  are  able  to  engage 
in  SGA.  you  can  qualify  for  special  SSI 
cash  benefits  in  the  period  January  1. 
1981  through  December  31, 1983  if  you 
meet  the  eligibility  requirements 
discussed  in  §  416.262.  Section  416.1332 
as  amended,  provides  that  you  now  can 
qualify  for  the  special  SSI  cash  benefits 
through  June  30, 1987. 

Related  Amendment  to  Meilicaid 
Regulations 

Section  14(a)  of  Pub.  L  98-460  extends 
the  provision  under  section  1619  of  the 
Social  Security  Act  that  permits  certain 
severely  impaired  individuals  who 
receive  a  special  payment  under  SSI 
(despite  monthly  earnings  that  exceed 
the  limits  for  SGA)  to  retain  Medicaid 
eligibility  until  June  30, 1987.  The  section 
1619  provision  for  Medicaid  coverage 
previously  was  in  effect  &t)m  January  1, 
1981  until  December  31. 1983.  We  have 
amended  the  regulations  governing 
Medicaid  eligibility  groups  at  42  CFR 
435.120  to  reflect  the  extension  of  time 
for  this  provision. 

Effective  Dates 

The  statutory  amendment  extending 
the  period  during  which  we  may 
continue  special  SSI  benefits  and/or 
eligibility  for  Medicaid  under  section 
1619  for  certain  severely  impaired  SSI 
recipients  who  work  and  engage  in 
substantial  gainful  activity  was  enacted 
October  9, 1984,  and  made  retit)active  to 


January  1, 1984.  The  SSI  regulations  are 
effective  November  13, 1985. 

The  Medicaid  regulations  imder 
§435.120(a)(3]  are  effective  on  November 
13, 1985  and  apply  to  SSI  eligibility 
determinations  made  under  section 
1619(b]  of  the  Social  Security  Act 
through  June  30. 1987. 

Final  Rule 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
Notice  of  Proposed  Rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that  under  5  U.S.C  553(b)(B], 
good  cause  exists  for  waiver  of  notice  of 
proposed  rulemaking  and  public 
comment  procedures  on  this  regulation 
since  opportimity  for  public  comment  is 
unncessary  in  this  case  because  the 
statutory  provision  upon  which  the 
regulations  are  based  simply  extends 
the  effective  date  of  section  1619  and 
allows  for  no  discretion.  Therefore, 
these  rules  are  being  issued  as  final 
rules  and  wiU  become  effective  on  the 
date  they  are  published  in  the  Federal 
Register. 

Regulatory  Procedures 
Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  major  rule 
because  they  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more  and  will  not  cause  increases  in 
costs  or  prices.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

Fiscal  SSI  program  savings  are 
estimated  as  $5.6  million  annually, 
whereas  estimated  Medicaid  program 
costs  are  $1.1  million  for  FY  85  and  $1.2 
million  for  FY  88.  Thus,  the  estimated 
net  program  savings  are  $4.5  million  for 
FY  85  and  $4.4  million  for  FY  86.  In 
addition,  fiscal  nonprogram  or 
administrative  expenses  are  $420,000 
annually.  This  includes  a  $60,000 
increase  in  costs  that  is  directly 
attributable  to  the  enactment  of  section 
14(a)  of  Pub.  L  98-460. 

Paperwork  Reduction  Act  oflSOO 

These  reductions  impose  no 
additional  reporting  and  recordkeeping 
requirement  requiring  Office  of 


Management  and  Budget  clearance 
imder  the  requirements  of  the 
Paperwork  Reduction  Act. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  States  and  a 
limited  number  of  individuals. 
Therefore,  a  regulatory  flexibilify 
analysis  as  provided  in  Pub.  L.  98-354, 
the  Regulatory  Flexibilify  Act,  is  not 
required. 

(CaUk>g  of  Federal  Domestic  Assistance 
Program  No.  13.714— Medical  Assistance  and 
Program  No.  13.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects 

20CFRPart416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disabilify 
benefits.  Public  assistance  programs. 
Supplemental  Securify  Income  (SSI). 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Aliens,  Categorically  needy, 
Contracts  (Agreements — State  Plan). 
Eligibilify.  Grant-in-Aid,  program — 
health.  Health  Facilities,  Medicaid. 
Medically  needy.  Reporting 
requirements.  Spend-down. 
Supplemental  Securify  Income  (SSI). 

Dated:  June  13, 1965. 

Martha  A.  McSteen. 

Acting  Commiaaioner  of  Social  Security. 

Carolyne  K.  Davis. 

Adminiatrator,  Health  Care  Financing 
Adminittration. 

Approved:  November  6, 1985. 

Maifarat  M.  Heckler, 

Secretary  of  Health  and  Human  Services. 

PART  416-8UPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AQED, 
BUND,  AND  DISABLED 

Part  416  of  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subpart  B-EHgibWty 

1.  The  authority  citation  for  §9  416.281 
through  416.266  of  Subpart  B  of  Part  416 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102.0811. 1618, 1818, 1619, 
1631,  and  1634  Social  Security  Act  as 
amended,  lec  212  of  Pub.  L  83-88,  as 
amended:  M  Stat.  647,  as  amended.  88  Stat. 
1466, 1474. 1475,  and  1478,  90  Stat.  2901.  87 
Stat  155,  and  94  Stat.  445,  42  U.S.C  1302. 
1382e.  1382g,  1383. 1383c  1362h  and  1398,  Mc 
14(a)  of  Pub.  L  98-480,  98  Stat.  180a 
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8416jn0    [Awnded] 

2.  In  1 416.200,  Ae  second  sentence  is 
revised  by  removing  the  wonk  "for  a  3- 
year  period  beginning  January  1, 1081, 
and  ending  December  31, 1083."  and 
adding  the  words  "for  the  period 
beginning  January  1, 1061.  and  ending 
June  30, 1087"  in  lieu  thereof. 

{410^1    lAnandad] 

3.  In  S  416.261.  the  first  sentence  is 
revised  by  removing  the  words  "through 
December  31, 1983."  and  adding  the 
words  "through  June  30. 1967"  in  lieu 
thereof.   ^ 

Subpart  M—SuapenskMW  and 
Terminations 

4.  The  authority  citation  for  Subpart  M 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1611-1615,  and  1631 
Social  Security  Act  as  amended,  40  Stat  647, 
as  amended,  86  Stat  1466-1477,  (42  U.S.C. 
1302, 1383-1382d.  1383).  sec  14(a)  of  Pob.  L. 
98-4ea  96  Stat  1806  unless  otherwise  noted 

S  416.1382   [Amended] 

5.  In  1 416.1332.  the  first  s^tence  is 
revised  by  removing  the  words  "in  the 
period  January  1, 1081  throu^ 
December  31, 1083"  and  adding  the 
words  "for  the  period  beginning  January 
1. 1081,  and  ending  June  30, 1087". 

PART  435— EUGUBIUTY  IN  THE 
STATED  DISTRICT  OF  COLUMBIA, 
AND  THE  NORTHERN  MARIANA 
ISLANDS 

Part  435  of  Title  42  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  435 
continues  to  read  as  follows: 

Authority:  Se&  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  The  introductory  text  of  fi  435.120(a) 
is  reprinted  and  paragraph  (a)(3)  is 
revised  to  read  a»  follows: 

$435,120   IndMdualsrscelvingSSL 

(a)  General  provisions.  Except  as 
allowed  under  S  435.121,  the  agency 
must  provide  Medicaid  to  aged,  blind, 
and  disabled  individuals  or  couples  who 
receive  SSL  including— 
*        *  I  *       * 

(3)  Per  the  poind  beginning  January  1. 
1981.  and  ending  June  3a  1087, 
individuals  considered  to  be  receiving 
SSI  under  section  16ie(b)  of  the  Act 
(blind  individuals  or  those  with    , 
disabling  impairments  whoee  income 
equals  or  exceeds  a  specific 
Supplemental  Security  Income  limit). 
(Regulations  at  20  CFR  416.263  throos^ 
416.269  contain  requirements  governing 


determinations  of  eligibility  under  this 
provision.) 

*        •        •       *        • 

[FR  Doc.  85-26041  Piled  11-12-65;  8.-45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  AsaMant  Secretary  for 
Homing    Federal  Homing 
Commisaioner 

24  CFR  Part  2S1 

[Docket  No.  R-t5-12S0;  FR-2143] 

Technical  Rule  To  Ciartfy  Labor 
Standards  Responalbllltlas  In 
Cpnnaction  With  Colnauranca  of 
MuttKamBy  Houaing  Projects; 
Announcanant  of  Effacthre  Data 

aqency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
action:  Notice  of  announcement  of 
effective  date  for  final  rule. 

SUMMART.  This  notice  announces  the 

effective  date  for  the  final  rule  published 
in  the  Federal  Register,  on  October  2. 
1085  (50  FR  40105).  that  clarified  Part  251 
to  indicate  that  the  Federal  Housing 
Commissioner  retains  resfNnisilMlity  for 
enforcement  of  labor  standards  and 
prevailing  wage  requirements.  It  also 
delegated  to  the  coinsuring  lender  only 
routine  administration  and  enforcement 
functions,  subject  to  monitoring  by  the 
Commissioner. 

The  effective  date  provision  of  the 
rule  stated  that  the  rule  would  become 
effective  upon  expiration  of  the  first 
period  of  SO  calendar  days  of  continuous 
session  of  Congress  after  publication, 
and  announced  that  future  notice  of  the 
effectiveness  of  the  rule  would  be 
published  in  the  Federal  Register. 

Thirty  calendar  days  of  continuous 
session  of  Congress  have  expired  since 
the  rule  was  published. 
date:  The  effective  date  for  the  final 
rule  published  October  2, 1065  (SO  FR 
40105).  is  November  5. 1065. 
FOR  niRTHEII  INFOmiATION  CONTACT: 
James  Hamemick.  Office  of  Multifamily 
Housing  Development.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW..  Room  6132, 
Washington,  D.C.  20410.  telephone  (202) 
755-6500.  (This  is  not  a  toll-free 
nmnber.) 

Dated:  November  6. 1985. 
Grady  J.  Norris. 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc  85-26606  Filed  11-12-65: 8:45  am] 
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VETERANS  ADMINISTRATION 
38CFRPwt21 

Vatarana  Education;  Delegation  off 
Authority 

agency:  Veterans  Administration. 
ACTKMC  Rnal  Regulations. 


:  A  discrepancy  exists 
between  two  VA  regulations  as  to  vrbo 
has  authority  to  approve  special 
restorative  training  of  more  than  12 
months  for  children  entitled  to 
dependents'  educational  assistance.  One 
of  those  regulations  is  amended  to  bring 
it  into  agreement  widi  the  other.  The 
Director.  Vocational  Rehabihtaticm  and 
Counseling  Servde  is  delegated  the 
authority  to  make  these  decisions. 
EFFECnVE  date:  November  5. 1085. 


FOR  FURTHER  aVORMATION  CONTACT: 

June  C.  Schaefier  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service. 
Department  of  Veterans  Benefits, 
Vetenms  Administration,  810  Vermont 
Avenue  NW..  Washington.  D.C.  20420 
(202)380-2002. 

SUPPIfMENTARV  information:  On 
pages  23145  and  23146  of  the  Federal 
Register  of  May  31,4065  there  was 
published  a  notice  of  intent  to  amend 
Part  21  to  bring  into  agreement  the  two 
regulations  which  govern  who  has 
authority  to  approve  special  restorative 
training  of  more  than  12  months  for 
children  entided  to  dependents' 
educational  assistance. 

Interested  people  were  given  30  days 
to  submit  comments,  suggestions,  or 
objections.  The  VA  (Veterans 
Administration)  received  one  letter  from 
an  educational  organization. 

The  letter  stated  that  there  was  no 
objection  to  the  proposal.  Accordingly, 
the  VA  if  making  the  proposal  final 
without  change. 

This  amended  regulation  affects  only 
internal  VA  management  Therefore,  it 
is  not  subject  to  E.0. 12201.  entiUed 
Federal  Regulation. 

The  Administrator  of  Veterans' 
Affairs  has  certified  that  this  amended 
regulation  will  not  have  a  significant 
economic  impact  (»  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  Under  5  U.S.C.  605(b).  this 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibihty 
analyses  requirements  of  sections  603 
and  604. 

Hus  certification  can  be  made 
because  this  emeided  regulation  affects 
only  intonal  VA  management  The 
regulation  will  have  no  significant 
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impact  on  small  entities,  i.e..  small 
businesses,  small  private  and  nonproBt 
organizations,  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

By  direction  qf  the  Administrator. 

Approved:  November  5. 1985. 
Everett  AlvueE,  Jr., 
Deputy  Administrator. 

PART  21— [AMENDED] 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
amended  by  revising  S  21.4001(c)(3).  and 
by  adding  paragraph  (g)  so  that  die 
revised  and  added  material  reads  as 
follows: 

§21.4001    Delegations  of  authority. 

(c)  *  *  * 

(3)  Approval  of  courses  under 
S  21.4250(c)(2). 

(38  U.S.a  212(c)) 

(g)  Authority  is  delegated  to  the 
Director,  Vocational  Rehabilitation  and 
Counseling  Service  to  exercise  the 
functions  required  of  the  Administrator 
for  approval  of  courses  under 
S  21.4250(c)(1). 

(38  U.S.C.  212(a)) 

[FR  Doc  85-28968  Filed  11-12-85: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  158  and  162 

(OPP-aOOTSA;  FRL  #285»-9] 

Product  Performance  Requirements 
for  VertelMate  Control  Products 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  final  rule  amends  EPA's 
pesticide  registration  data  requirements 
to  reinstate  a  requirement  for  the 
submission  of  efficacy  data  for  certain 
vertebrate  control  products.  At  the  same 
time,  EPA  is  revising  its  conditional 
registration  regulations  to  rescind  an 
efficacy  data  waiver  that  would  be 


inconsistent  with  the  new  requirement. 
Applicants  for  registration  of  such 
products  must  submit  or  cite  to  the 
Agency  e^icacy  data  to  support  the 
registration  of  each  pesticide  product 
that  claims  to  control  vertebrates  ha^ng 
human  health  implications.  EPA  uses  the 
information  to  make  regulatory 
judgments  with  respect  to  the  efficacy  of 
each  vertebrate  control  product 
proposed  for  registration  or 
experimental  use. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  after  60  calendar  days  of 
continuous  Congressional  session 
following  the  date  of  promulgation.  EPA 
will  issue  a  notice  in  the  Federal 
Register  stating  the  actual  effective  date 
of  the  rule. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Bernard  A.  Schneider.  Benefits  and 
Use  Division  (TS-768C].  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  Sti^et  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  705,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-557-2161). 
SUPPLEMENTARY  INFORMATKHC 

L  Background 

Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
EPA  regulates  the  sale  and  distribution 
of  pesticide  products,  in  part  by  a  pre- 
market  registration  scheme.  To  obtain 
registration,  an  applicant  must 
demonstrate  to  the  Agency  (by 
submitting  or  citing  data)  that  Uie 
product  will  not  cause  (or  significantiy 
increase  the  risk  of)  unreasonable 
adverse  effects  on  man  and  the 
environment. 

EPA  issued  a  final  rule  concerning 
pesticide  data  requirements  (40  CFR 
Part  158),  which  was  published  in  the 
Federal  Register  of  October  24, 1984  (49 
FR  42856).  That  final  rule  listed  die  data 
requirements  applicable  to  pesticide 
products,  including  efficacy  data  for 
certain  products  that  are  intended  to 
control  pests  of  public  health 
significance.  In  that  final  rule,  the 
Agency  aimounced  its  intention  of 
adding  a  requirement  for  efficacy  data 
for  vertebrate  control  products  intended 
for  the  control  of  pests  that  direcUy  or 
indirecUy  transmit  disease  to  humans. 
The  Agency  decided  to  take  this  action 
based  on  coifiments  received  on  its 
proposal,  which  had  not  included 
vertebrate  efficacy  data  requirements.  A 
significant  number  of  commenters  had 
urged  that  die  Agency  include  these 
requirements  in  its  final  rule. 

The  efficacy  data  requirement  for 
vertebrate  control  products  would  have 
been  included  in  Part  158  at  the  time  of 


its  October  1984  promulgation  but  for 
the  fact  that  another  regulation 
contained  in  40  CFR  162.163  waived  the 
submission  of  efficacy  data  for  such 
products.  Section  162.163  provides  a 
general  waiver  of  efficacy  data 
submission  for  all  products  unless 
specifically  stated  otherwise.  Currently 
only  microorganisms  infectious  to  man 
in  the  inuiimate  environment  and  toxin- 
producing  fungi  are  specifically  listed. 
To  promulgate  a  requirement  for 
vertebrate  efficacy  data  submission 
while  elsewhere  waiving  such 
submission  would  have  created  ,an 
inconsistency  in  Agency  regulations  that 
could  have  been  confusing  to  pesticide 
applicants  and  registrants. 

Therefore,  the  Agency  subsequently 
proposed  to  revise  {  162.163  to  eliminate 
the  inconsistency  by  rescinding  the 
general  waiver  with  respect  to 
vertebrate  control  products.  That 
proposal  was  published  in  the  Federal 
Register  of  September  12, 1984  (49  FR 
35804).  This  final  rule  accompUshes  both 
the  rescission  of  the  efficacy  data 
waiver  in  {  162.163  and  die  inclusion  of 
efficacy  data  requirements  for  certain 
vertebrate  control  products  in  S  158.160. 

n.  Comments  Received 

In  response  to  the  Agency's  proposal 
of  pesticide  data  requirements  (Part  158) 
that  excluded  efficacy  data  for 
vertebrate  control  products,  the  Agency 
received  a  total  of  20  comments,  all  but 
1  of  which  opposed  granting  a  waiver  of 
efficacy  data  submission  for  public 
health  products,  including  vertebrate 
control  products.  Commenters  cited 
various  reasons  for  opposing  a  waiver  of 
efficacy  data: 

1.  The  marketplace  does  not  work  to 
regulate  inefficacious  products  as 
rapidly  or  as  effectively  as  claimed  by 
the  Agency  in  proposing  the  waiver. 

2.  A  waiver  of  data  will  lead  to 
increased  numbers  of  inefficacious 
products  marketed  by  "fly-by-night" 
companies  at  the  expense  of  reliable 
companies. 

3.  States  do  not  have  sufficient 
authority  or  funding  to  regidate  efficacy, 
and  do  not  have  facilities  for 
independently  evaluating  efficacy  of 
pesticide  products. 

These  comments  were  reinforced  by 
Agency  scientists'  concerns  over 
apparent  lack  of  efficacy  of  a  number  of 
vertebrate  control  products  already  on 
the  market  The  reasons  for  the 
Agency's  decision  to  inlcude  an  efficacy 
data  requirement  for  vertebrate  control 
products  were  discussed  further  in  the 
September  12. 1984.  proposal  to  rescind 
the  waiver. 
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Three  commenU  were  received  on  the   i 
Agency's  proposed  rescission  of  the 
e^cacy  data  waiver  for  vertebrate 
control  products.  Two  conunenters 
supported  the  proposed  inclusion  of 
efficacy  data  requirements,  essentially 
for  the  same  reasons  that  earlier 
commenters  opposed  the  waiver.  The 
other  commenter,  while  not  expressly 
opposing  rescission,  posed  a  number  of 
questions  concerning  efficacy  data  for 
vertebrate  control  products. 

This  commenter  asked  whether 
efficacy  testing  encompassed  field 
testing.  Requirements  for  product 
performance  data  on  rodenticides  and 
other  vertebrate  control  products  are 
specified  in  40  CFR  158.160  (as  amended 
by  this  final  rule).  That  section  refers  to 
Subdivision  G  of  the  Pesticide 
Assessment  Guidelines,  which  contains 
recommended  test  methodology  for 
determining  the  efficacy  of  pesticide 
products. '  Briefly,  the  requirements 
specify  three  series  of  tests  for  each 
active  ingredient  in  a  commensal 
rodenticide: 

1.  Acute  and  subacute  toxicity  studies, 
which  are  used  to  establi^  the  toxicity 
of  the  rodenticide  to  potential  target 
species  and  to  aid  in  estimating 
appropriate  active  ingredient 
concentrations  in  the  finished  product 

2.  Laboratory  efficacy  studies,  which 
are  used  to  detemine  whether  the  target 
species  will  ingest  the  active  ingredient 
under  conditions  in  which  they  are 
provided  an  alternative  to  ingestion. 

3.  Field  efficacy  studies  to  determine 
whether  successful  control  can  be 
achieved  under  concfitions  of  actual  use. 

Once  the  efficacy  of  an  ingredient  is 
established  under  field  conditions, 
subsequent  products  containing  the 
same  concentration  of  that  active 
ingredient  may  be  registered  by 
submitting  data  from  laboratory  testing 
demonstrating  that  the  new  product 
meets  the  criteria  for  potency  and 
palatability  to  the  target  species,  and  by 
citing  the  prior  field  study. 

In  a  second  question,  the  commenter 
asked  whether  all  registrants  of 
commensal  rodenticides  would  be 


'  The  Pesticide  Aaaeasment  Guideline*  are 
availabie  from  the  National  Technical  information 
Service.  S2S5  Port  Royal  Road.  Spriagfietd.  VA. 
22161. 


required  to  submit  field  test  studies  for 
products  that  are  currently  registered, 
or,  on  die  other  hand,  whether  products 
already  on  the  market  would  be 
removed  fix>m  the  market  until  test  data 
are  provided.  Applicants  for  new 
registration  of  commensal  rodenticide 
products  will  be  required  to  submit  or 
cite  the  data  mentioned  above.  The  data 
required  by  40  CFR  158.100  will  be 
routinely  required  for  new  products. 

The  Agency,  however,  will  not  take 
steps  to  remove  an  already-registered 
product  bom  the  maricet  simply  because 
the  Agency  has  concluded  that  it  needs 
additional  efficacy  data.  If  the  Agency 
determines  that  efficacy  data  of  the 
types  mentioned  are  necessary  to 
evaluate  currently  registered  products, 
EPA  will  require  that  registrants  submit 
such  data.  FIFRA  sec.  3(c)(2)(B)  provides 
that  the  Agency  may  require,  under 
penalty  of  suspension  of  registration, 
that  any  data  needed  to  maintain 
registration  of  a  product  or  active 
ingredient  be  submitted  by  its 
registrants. 

Finally,  the  commenter  stated  that 
requiring  current  registrants  to  meet  the 
efficacy  standard  required  of  sew 
products  would  have  a  signifioant 
impact  on  a  substantial  number  of  small 
entities.  The  Agency  has  determined 
that  the  cost  of  the  initial  field  study  is 
approximately  $6,500,  and  that  the  costs 
of  the  supplementary  laboratory  studies 
for  a  new  product  containing  an  active 
ingredient  which  is  contained  in 
currently  registered  products  would  be 
in  the  range  of  $l,20O-$3.500.  This  cost 
would  be  lower  if  conducted  by  the 
registrant  in  his  own  testing  facihty. 
EPA  does  not  consider  this  cost  to  be 
significant,  nor  to  have  a  significant 
impact  on  small  businesses. 

in.  Regulatory  and  Statutory  Review 
Requiramenta 

In  accordance  with  FEFRA  sec.  25(a), 
copies  of  this  final  rule  were  provided  to 
the  FIFRA  Scientific  Advisory  Panel,  the 
Secretary  of  Agriculture,  and 
Congressional  Committees.  No 
comments  were  received  from  the 
Secretary  of  Agriculture  or  tfie 
Congressional  Committees.  The 
Scientific  Advisory  Panel  waived  its 
review  of  this  final  rule. 

Under  E.0. 12291,  the  Agency  must 
determine  whether  a  rule  is  "major"  and 


therefore  requires  a  Regulatory  Impact 
Analysis.  The  impacts  or  requiring 
efficacy  data  on  vertebrate  control 
I»oducts  have  been  evaluated  in 
conjunction  with  the  issuance  of  Part 
158,  for  which  a  comprehensive 
Regulatory  Impact  Aiialysis  was 
conducted.  Based  on  that  analysis,  the 
Agency  has  determined  that: 

1.  This  rule  is  not  a  "major"  rule  as 
defined  by  Executive  Ord«- 12291.  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  as  required  by  Executive  Order 
12291. 

2.  This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.a  60  et  aeq.yi 
therefore,  a  separate  Regulatory 
Flexibility  Analysis  is  not  required. 

3.  The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  198a  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  the  OMB  control 
numbers:  2070-0060  (Registration  of 
Pesticides  under  section  3  of  FIFRA), 
and  2070-0057  (Data  Catl-In/ 
Registration  Standards  Program). 

List  of  Subjecto  in  40  CFR  Parts  158  and 
162 

Administrative  practice  and 
procedure.  Pesticides  and  pests.  Data 
requirements,  Intergovermental 
relations,  Packaging  and  containers. 
LabeUng. 

Dated:  October  30, 1965. 
Lee  M.  llioiiias. 

Administrator.         * 

Therefore,  Title  40,  Chapter  I  is 
amended  as  followr. 

PART  158— [AMENDED] 

1.  The  authority  citation  for  Part  158  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  136  et  seq. 

2.  In  §  158.160,  by  revising  the 
"Efficacy  of  Vertebrate  Control  Agents" 
tmder  paragraph  (a)  and  removing  and 
reserving  paragraph  (b)(2),  to  read  as 
follows.  Paragraph  (b)  is  shown  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

S  158.160    Product 
requirements. 

(a)  Table.  *  *  * 
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PART  162— [AMENDED] 

3.  By  revising  {  162.163(b)(2)  and 
adding  OMB  Control  Number  2070-0060 
at  the  end  of  the  section  to  read  as 
follows: 

$162,163    DMarvqulradfaragwicyrcvlmv 
of  applcMiora  for  cemMional  ragMratioa 

*        •        •        •        • 

(bj*  *  • 

(2)  Efficacy  data,  fi)  Efficacy  data  for 
each  product  to  the  extent  required  by 
40  CFR  158.160;  and 

(ii)  EfHcacy  data  for  each  product  for 
which  a  new  or  added  use  is  proposed, 
if  the  product  contains  an  active 
ingredient,  some  uses  of  which  have 
been  suspended,  cancelled,  or  are  the 
subject  of  a  notice  issued  under 
S  162.1l(a)(3)(ii).  and  the  risks  identified 
in  the  notice  or  suspension/cancellation 
action  may  reasonably  be  anticipated  as 
a  result  of  the  new  use. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-0060.) 

[FR  Doc  85-28940  Filed  11-12-85:  8:45  am] 
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40  CFR  Part  717 
(CN>TS-«3001F;  T8H  FRL  2695-3] 

R«cord»  and  Raports  of  AHegationa  of 
SignifiaMit  Advaraa  RaactkNw  to 
HeaWi  or  th«  EnvlronnMnt 

aoency:  Environmental  Protection 
Agency  (EPA). 

ACTKMC  Final  rule. 


r.  This  rule  amends  two 
provisions  of  the  rule  that  implements 
section  8(c)  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  first 


amendment  states  that  the  "coincidental 
manufacture"  of  a  chemical  substance 
by  itself  is  not  an  act  that  makes  a 
person  subject  to  the  rule.  A  second 
amendment  modifies  the  language 
regarding  which  chemical  processors  are 
subject  to  the  rule.  This  rule  also 
answers  questions  regarding  the 
relationship  of  section  8(c)  to  section 
8(e)  and  who  is  responsible  for  8(c) 
recordkeeping  when  a  subsidiary  is 
owned  equally  by  two  parent 
companies. 

DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271),  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time  on 
December  27, 1985.  This  rule  shall 
become  effective  on  November  27, 1985. 

FOf«  nmTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543.  401  M  St., 
SW.,  Washington,  D.C.  20460,  Toll  free: 
(800-424-9065),  In  Washington,  D.C: 
(554-1404),  Outside  the  USA: 
(Opera  to^-202-554-1 404) . 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  issued  a  final  regulation 
implementing  section  8(c)  of  TSCA 
which  was  published  in  the  Federal 
Register  of  August  22, 1983  (48  FR 
38178).  This  rule  became  effective  on 
November  21, 1983.  The  rule  requires 
manufacturers  and  certain  processors  of 
chemical  substances  and  mixtures  to 
keep  records  of  "significant  adverse 
reactions"  alleged  to  have  been  caused 
by  such  substances  or  mixtures.  After 
promulgation,  the  Agency  determined 
that  it  needed  to  clarify  certain 
provisions  of  the  rule  based  upon 


questions  and  other  communications. 
EPA  proposed  amendments  to  the  rule 
which  were  published  in  the  Federal 
Register  of  December  24, 1984  (49  FR 
49865).  That  notice  proposed  two  basic 
amendments  to  the  rule. 

One  of  the  psoposed  amendments 
involved  exempting  persons  whose  sole 
"manufacturing"  activity  involved  the 
coincidental  production  of  chemical 
substances.  The  American  Paper 
Institute  (API)  brought  it  to  the  Agency's 
attention  that  such  an  exemption  should 
have  been  included  in  the  final  rule. 
Similar  provisions  are  included  in  the 
TSCA  Inventory  Regulations  and  the 
Premanufacture  Notification  (PMN) 
rules.  The  Agency  agreed  with  API  to 
the  extent  that  the  lack  of  such  a 
coincidental  manufacturer  exemption 
was  a  technical  oversight  in  the 
preparation  of  the  final  section  8(c)  rule. 
EPA  considered  issuing  a  statement  of 
intent  not  to  enforce  the  rule  with 
respect  to  such  "manufacturers." 
However,  Agency  staff  determined  that 
the  most  appropriate  method  was  to 
propose  an  amendment  to  the  section 
8(c)  rule  specifically  exempting  such 
persons.  The  proposed  exemption  was 
intended  to  apply  to  persons — not  to 
allegations  about  coincidentally 
produced  substances.  As  part  of  this 
action,  language  was  proposed  to  be 
added  to  the  rule  under  paragraphs  that 
outline  what  allegations  a  manufacturer 
or  processor  must  keep.  This  language 
was  intended  to  close  any  potential  gap 
that  would  have  prevented 
recordkeeping  of  allegations  relating  to 
coincidentally  produced  substances. 

The  other  proposed  amendment  was 
intended  to  clarify  which  chemical 
processors  are  subject  to  the  rule.  The 
rule  cites  the  Standard  Industrial 
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Classification  (SIC)  codes  28  and  2911  to 
delimit  the  processors  that  the  Agency 
determined  should  be  required  to  keep 
records  under  this  rule.  However,  the 
language  "engaged  in  activities 
described"  in  these  SIC  codes  was 
criticized  as  being  too  vague.  Therefore, 
the  proposed  amendment  modiBed  the 
language  and  put  the  emphasis  on  a 
company's  end  products  being  of  a  type 
described  in  these  SIC  codes. 

The  proposal  notice  also  presented 
clarifying  remarks,  all  related  to 
sections  of  the  rule  that  specify  who  is 
and  who  is  not  subject  to  the  rule's 
requirements. 

II.  Discussion  of  Comments 

EPA  received  conunents  from  the 
following  organizations:  Chemical 
Manufacturers  Association,  Chemical 
Specialties  Manufacturers  Association, 
Environmental  Defense  Fund,  General 
Electric  Company,  National  Paints  and 
Coatings  Association,  and  the  Dow 
Chemical  Company.  Although  none 
were  received  by  the  comment  deadline 
of  February  22, 1985,  the  Agency  fully 
considered  all  of  these  comments. 

In  general,  the  Chemical  Specialties 
Manufacturers  Association,  the 
Chemical  Manufactiu^rs  Association, 
and  the  National  Paints  and  Coatings 
Association  agreed  with  the  two 
proposed  amendments.  However,  other 
comments  disagreed  with  EPA  on 
certain  points  of  the  proposed 
amendments  and  additional  questions 
were  raised  regarding  the  8(c)  rule. 

Therefore,  this  unit  contains  three 
subunits.  Two  of  the  subunits  outline 
comments  on  the  two  proposed 
amendments  and  give  EPA's  response.  A 
third  subunit  deals  with  additional 
questions. 

A.  Amendment  To  Exempt  Concidental  ' 
Manufacturers 

Comments.  The  Environmental 
Defense  Fund  (EDF)  objected  to  the 
proposal  of  a  coincidental  manufacturer 
exemption.  EDF  contends  that  the 
amendment  is  not  consistent  with  the 
general  intent  of  section  8(c)  to  generate 
information  related  to  toxic  effects  of 
chemical  substances  and  that  no 
overriding  public  interest  is  served  by 
such  restriction.  EDF  disagreed  that  the 
proposed  amendment  was  consistent 
with  the  rule's  promotion  of  product 
stewardship,  i.e.  that  the  producer  rather 
than  the  user  of  a  chemical  product 
should  be  responsible  for  keeping 
allegations  records.  They  state  that  such 
assumed  responsibility  can  be 
exeedingly  burdensome  and  complex 
and  that  it  is  highly  unlikely  that  the 
original  producer  could,  with  the  best  of 
intentions,  maintain  adequate 


surveillance  of  all  persons  involved  in 
the  life  history  of  a  product.  EDF  also 
expressed  the  opinion  that  the  proposed 
exemption  of  coincidental 
manufactiirers  was  developed  with 
inadequate  attention  to  possible 
situations  i^  which  adverse  ei^ects  could 
result  from  coincidental  generation  of 
hazardous  substances.  An  example 
cited  is  the  depolymerization  of 
chemical  substances  during  high 
temperature  molding  processes  with 
subsequent  generation  of  toxic 
monomers.  EDF  contends  that  with  the 
adoption  of  a  coincidental  manufacturer 
exemption  such  persons  "would  be 
under  no  obligation  to  report  any 
adverse  effects,"  presumably  to  EPA. 

The  Dow  Chemical  Company  (Dow) 
objected  to  part  of  the  proposed 
coincidental  manufacturer  exemption. 
Dow's  basic  contention  is  that  the  user 
of  their  product  should  keep  allegations 
relating  to  coincidental  generation  of 
substances  during  such  use  or  disposal. 

As  Dow  states  it,  coincidental 
manufacture  of  chemicals  may  occur 
several  steps  in  the  marketing  chain 
away  from  the  original  manufacturer  or 
processor  and  may  involve  more  than 
one  supplier  at  any  step.  Of  special 
concern  to  Dow  is  the  problem  of 
coincidental  manufacture  occurring  after 
mixture  with  one  or  more  additional 
substances.  It  is  especially  when  such 
multi-component  systems  exist  that  Dow 
argues  for  section  8(c)  recordkeeping  by 
the  location  most  closely  associated 
with  the  production  of  the  reaction 
product.  Dow  asserts  that  the  goals  of 
section  6(c)  would  be  better  served  if  the 
customer,  user,  or  disposer  kept 
allegation  records  and  were  able  to 
discern  patterns  of  complaints  which 
could  be  a  Aociated  with  a  given 
supplier  over  a  period  of  time. 

EPA 's  response.  As  stated  in  Unit  I. 
EPA  views  the  coincidental 
manufacturer  exemption  as  basically  a 
technical  amendment.  EPA  never 
intended  to  require  such  "coincidental 
manufactiu'ers"  to  keep  records.  The 
absence  of  such  exemption  language  in 
the  hnal  rule  was  an  inadvertent 
omission  on  the  Agency's  part. 
Therefore.  EPA  disagrees  with  EDFs 
characterization  of  the  amendment  as  a 
"restriction." 

By  not  specifically  exempting  such 
manufacturers  both  EDF  and  Dow  are 
asking  EPA  to  apply  the  section  8(c)  rule 
to  potentially  hundreds  of  thousands  of 
users  of  chemical  substances.  Such 
action  would  totally  reverse  the  rule's 
emphasis  of  focusing  the  recordkeeping 
responsibility  on  those  who  are 
primarily  responsible  for  making  and 
distributing  chemical  products  in  U.S. 
commerce. 


EPA  contends  that  this  "sole" 
coincidental  manufacturer  exemption  is 
consistent  with  the  current  rule  because 
it  maintains  this  concentration 
philosophy. 

The  product  stewardship  reference  in 
the  proposed  amendment  may  have 
been  misinterpreted  by  EDF.  EPA 
intends  that  subject  manufacturers  or 
processors  monitor  closely  their  own 
corporate  activities.  In  addition  they 
should  make  a  reasonable  attempt  to 
request  that  their  customers  forward  to 
them  potentially  recordable  allegations 
about  their  products.  One  basic 
assumption  of  the  rule  is  that  market 
forces  will  act  to  create  a  passback  of 
allegations  from  non-subject 
processors/users  of  chemicals.  In  other 
words  a  subject  company's  own 
economic  self  interest  is  served  by 
having  a  positive  desire  to  Bnd  out  if 
customers  are  experiencing  problems 
with  a  product  and  why.  Such  a  problem 
could  be  the  imdesirable  "coincidental" 
generating  of  a  toxic  agent  upon  the 
intended  end  use  of  their  product.  EPA's 
contention  is  that  product  stewardship 
and  a  non-mandatory  allegation 
passback  mechanism  will  fuimel  these 
types  of  complaints  or  allegations  to  a 
party  that  has  some  responsibiUty  for 
placing  the  product  in  commerce.  It  is 
therefore  neither  necessary  nor  practical 
to  make  the  entire  universe  of  chemical 
users  subject  to  recordkeeping 
responsibilities  of  the  rule. 

The  Agency  recognizes  that 
substances  can  be  and  are  produced 
coinddentally  during  further  processing, 
use.  and  disposal.  This  amendment  does 
not  in  any  way  exempt  from 
recordkeeping  allegations  citing  a 
coincidentally  produced  substance. 
Again,  the  exemption  targets  "persons", 
not  allegations  that  may  cite  a 
coincidentally  produced  substance.  This 
is  why  the  amendment  contains 
language  specifically  stating  that  a 
subject  manufacturer  or  processor  has  to 
collect  allegations  citing  a  substance 
produced  coincidentally  as  a  result  of 
further  processing,  use,  or  disposal  of 
that  subject  company's  product. 
Otherwise,  a  company  could  refuse  to 
record  an  allegation  that  cites  a 
substance  (the  coincidentally  produced 
substance)  it  does  not  specifically  make. 

EPA's  basic  contention  is  that  if  a 
company  distributes  a  product  in 
commerce  that  will,  upon  intended  end 
use,  produce  potentially  harmful 
byproducts,  then  it  is  incumbent  upon 
that  company,  at  a  miminum,  to  record 
such  allegations  along  with  any  other 
allegations  that  may  directly  cite  the 
product  as  the  cause  of  a  signiHcant 
adverse  reaction.  Dow's  argument  that 
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they  should  not  be  the  keeper  of  such 
record*  seema  no  different  from  similar 
arguments  put  forward  in  comments  on 
the  initial  section  8(c)  rale.  EPA's 
opinion  is  that  the  long-term  advantages 
of  being  made  aware  of  unexpected 
coincidental  generation  problems 
outwei^  any  poxxived  disadvantages 
of  burden  or  Habihty  associated  wiA 
recording  such  allegations. 

B.  Amendment  To  Clarify  Which 
Processors  Are  Subject 

Coaunents.  Dow,  in  general,  objected 
to  the  use  of  SIC  codes  as  a  means  of 
defirang  which  pnwemors  are  subject  to 
the  rule.  Oow  contends  that 
"establishments"  raid  not  products  are 
described  in  the  SIC  Major  Groups.  Dow 
states  that  the  products  listed  in  the  SIC 
manual  are  intended  only  as 
illustrations  to  describe  the  results  of 
activitws  which  are  listed  within  a  SIC 
major  group.  Dow  concludes  that  the 
proposed  language  attempts  to  alter  the 
intended  use  of  the  SIC  manual.  Dow 
recommends  two  alternatives  to  the 
proposed  amendment  One  approach 
would  have  EPA  actually  list  in  the 
regulation  all  the  products  covered  by 
the  SIC  2fi  and  2911  major  groups 
without  reference  to  the  SIC  mannaL 
The  other  option  would  be  to  modify  the 
rule  language  so  that  it  would  refer  to 
SIC  code  28  and  2911  establishments 
and  not  to  the  products  that  result  from 
activities  of  these  establishments.  In 
Dow's  words,  there  would  be  no     ^ 
confusion  because  operators  of 
establishments  have  already  determined 
if  the  establishment  is  within  SIC  major 
group  28  or  2911  for  regulatory  purposes. 

General  Electric  Company  (GE)  also 
commented  on  the  processor  issue.  GE 
stated  that  EPA's  proposed  amendment 
provided  little  in  the  way  of 
clarification.  GE  also  criticized  the  use 
of  the  SIC  codes  as  a  way  of  defining 
processors  subject  to  th«  rule.  In  GE's 
words,  requiring  a  company  to  wade 
through  the  SIC  manual  every  time  an 
allegation  is  made  regarding  a  company 
product  constitutes  an  undue  and 
unreasonable  burden.  GE  recommends  a 
simplified  method  outlining  who  in  total 
is  subject  to  the  8(c)  rule. 

GE  contends  that  the  majority  of  the 
"processors"  that  EPA  intends  to  cover 
are  actually  manufacturers  of  mixtures. 
The  only  exception  according  to  GE 
would  be  the  repackagers  of  chemical 
substances  and  mixtures.  Therefore.  GE 
recommends  that  in  order  to  clarify 
which  processors  are  subject  to  the 
section  8(c)  rule,  EPA  should  revise  the 
regulatory  langua^  of  5  717^  to  state 
that  persons  subject  to  the  rule  include 
all  manufacturers  of  diemical 
substances  and  mixtures  and  all 


repackagers  of  diemical  substances  and 
mixtures. 

EPA 's  response.  In  finalizing  the 
section  B(cJ  rule,  EPA  sought  to  develop 
a  way  to  limit  and  at  the  same  time 
adequately  specify  wluch  chemical 
processors  would  have  recordkeeping 
responsibility.  It  was  a  situation  similar 
to  the  coincidental  manufacturer  issue 
where  literally  hundreds  of  thousands  of 
businesses  could  be  considered 
chemical  processors.  The  Agency  had  to 
provide  the  processor  universe  with 
some  criteria  for  determining  whether  it 
is  subject  to  the  rule.  Also,  the  Agency 
needed  to  be  able  to  quantify  these 
processors  for  purposes  of  rule  burden 
estimation. 

The  Agency  does  not  consider  that  it 
used  the  SIC  code  system 
inappropriately  in  the  context  of  its 
implementation  of  section  8(c).  As 
stated  in  the  SIC  manual,  "Each 
establishment  is  assigned  an  industry 
code  on  the  basis  of  its  primary  activity 
which  is  determined  by  its  principal 
product  or  group  of  products  produced 
or  distributed,  or  services  rendered." 
These  code  descriptions,  including 
representative  products,  provide  the 
measure  by  which  a  company  classifies 
its  establishments.  In  essence,  they  are 
what  they  do. 

YfiA  regard  to  the  options 
recommended  by  Dow,  EPA  does  not 
consider  the  copying  of  the  SIC  products 
into  the  regulatory  language  to  be  an 
improvement  over  the  proposed 
amendment  The  SIC  manual  is  a  well 
known  and  readily  available  standard 
reference.  Transcribing  the  product 
listings  into  the  regulatory  language  will 
not  ftirtfaer  clarify  which  processors  are 
subject  to  the  rule  or  reduce  fte 
regulatory  burden  on  industry.  Dow's 
other  recommendation  to  target  the  SKI 
establishments  was  considered  by  the 
Agency  prior  to  proposal  of  the 
amendment.  It  would  be  a  somewhat 
more  simplified  means  of  designating 
who  is  subject  but,  would  be  more 
restrictive  in  its  coverage  than  the 
Agency  believes  appropriate  in 
implementing  section  8(c).  The  SIC  code 
refers  to  an  establishment's  "primary" 
activity.  By  adopting  Dow's  approadi, 
EPA  would  lose  coverage  of  companies 
or  sites  that  engage  in  chemical 
processing,  but  that  are  classified  under 
some  other  primary  SIC  code.  Tbis  is 
why  the  proposed  amendment  placed  its 
emphasis  on  end  products  of  a  site. 

After  careful  review  the  Agency  has 
determined  that  the  GE  proposal 
provides  a  way  to  accompl^b  the  goals 
of  this  proposed  amendmienl  and  remove 
from  this  part  of  the  regulation  the 
specific  dependence  on  SIC  code 


Hstings.  "Hie  Agency  agrees  that  the 
types  erf  "sole"  processors  the  agency 
intends  to  cover  are  those  who  produce 
and  market  chemical  mixtures 
(including  solutiona)  and  those  firms 
that  repackage  chemical  substances  or 
mixtures.  This  recommendation  actually 
enhances  the  regulatory  language 
because  it  expresses  the  Agency's  intent 
to  cover  repackagers  as  processors. 
Such  coverage  is  referenced  only 
indirectly  in  the  cuirent  language. 

C.  Issues  Not  Related  to  Proposed 
Amendments 

1.  Dow  raised  a  question  concerning  a 
company's  recordkeeping  responsibility 
if  it  is  one  of  two  otvners  of  an  evenly 
owned  subsidiary.  Dow  contends  that  in 
such  cases  the  parent  companies  should 
not  be  responsible  for  section  8(c) 
recordkeeping.  EPA's  opinion  is  that  the 
most  reasonable  course  in  such  a  case  is 
to  have  the  evenly  owned  subsidiary 
assume  primary  responsibility  for 
recordkeeping  and  reporting  when 
required  nnder  section  8(c).  The  two 
parent  companies  and  the  subsidiary 
should,  of  coiuve,  be  in  agreement  on 
this  course  of  action  and,  if  necessary, 
either  parent  should  be  able  to  direct 
EPA  to  such  records. 

2.  GE  states  that  EPA  has  nowhere 
adequately  discussed  the  relationship 
between  section  8(c)  and  (e)  of  TSCA. 
They  ask  that  EPA  address  this  issue  in 
the  Federal  Re^er. 

Part  of  the  public  record  of  the 
proposed  amendments  are  two  question 
and  answer  documents  prepared  by 
EPA  on  the  section  8(c)  rule  and 
distributed  to  the  public.  Both 
documents  answer  several  questions 
about  the  section  8(c) /8(e)  relationship. 
Excerpted  and  reproduced  below  are 
representative  questions  and  answers: 

Question.  What  is  the  relationship  of 
section  B(c)  records  to  section  B(e)  reporting? 
Does  tiie  15-day  deadline  for  8(e)  reporting 
apply  to  the  receipt  of  secticai  a(c) 
all^atiens? 

Answer.  EPA  believes  that  sectian  B(c} 
records  will  be  one  of  several  sources  of 
information  that  can  provide  "reasoaahle 
support  for  the  conclusion  that  a  substance 
poses  a  substantial  risk  to  health  or  the 
environment."  TTie  15-day  "clock"  for  section 
8(e)  reporting  starts  at  the  point  where  a 
company  ofBcial  or  employee  capable  of 
appreciating  the  significance  of  the 
information  determines  that  such  information 
provides  that  "reasonable  support  .  .  ."  h  is 
oonoeivable  that  just  one  recordable 
significant  adverse  peaction  could  be  the 
trigggt.  Mnch  depends  on  the  content  of  the 
allegatioa.  M  is.  perfaaps.  more  reasonable  to 
expect  th&t  a  pattern  of  effects  recognized 
from  the  accumulation  of  several  allegatUins 
will,  in  combination  with  other  data  obtained, 
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lead  to  the  determination  that  a  section  8(e) 
notfce  must  be  submitted. 

Question:  What  distinguishes  8(e)  from 
8(c)?  What  are  the  similarities  and 
differences? 

Answer.  "Hie  8(c)  rule  is  primarily  a 
recordkeeping  rule,  while  B(e)  is  a  reporting 
requirement.  The  8(c)  rule  requires  that 
allegations  of  significant  adverse  reactions  to 
health  or  the  environment  be  kept  whereas 
'  section  8(e)  requires  that  evidence  of 
substantial  risk  of  injury  to  health  or  the 
environment  be  reported  to  EPA.  The  source 
of  the  data  handled  under  these  two 
provisions  is  also  different;  allegations  are 
likely  to  be  received  from  workers, 
consumers,  and  plant  neighbors,  while  8(e) 
submissions  usually  result  from  designed, 
controlled  studies  and  reports  strongly 
implicating  a  chemical.  Section  8(e]  health 
effects  submissions  focus  on  new  serious 
health  effects.  Section  B(e)  submissions  are 
also  triggered  by  information  about 
signifvcant  changes  in  exposure 
circumstances  with  a  recognized  hazardous 
substance.  Section  8(c)  allegations  may  focus 
on  serious  health  effects,  but  can  also  report 
lesser  effect  experienced  by  a  group  of 
individuals,  or  repeatedly  by  an  individual. 
Both  rules  contain  exemptions:  8(c)  exempts 
known  human  effects  in  the  scientific 
literature,  material  safety  data  sheets,  or 
labeling,  8(e)  exempts  effects  reported  to  EPA 
onder  other  statutes,  and  known  effects  in  the 
scientific  literature. 

III.  Final  Amendments 

Based  on  a  consideration  of  comments 
received,  the  Agency  has  determined 
that  it  will  adopt  the  amendments  to  the 
TSCA  section  8(c)  rule  as  discussed 
below. 

A.  Exemption  of  Coincidental 
Manufacturers 

The  amendment  regarding  exemption 
of  coincidental  manufacturers  is  added 
to  paragraph  (2)  of  §  717.7(a)  of  the 
regulation.  This  language  is  adopted 
from  similar  provisions  in  the  TSCA 
Inventory  and  PMN  regulations.  The 
difference  is  that  this  provision  applies 
to  persons  whose  only  manufacturing 
act  is  to  produce  a  substance 
coincidentally.  It  does  not  in  any  way 
exempt  from  the  rule  such  substances  or 
allegations  about  such  substances.  The 
amendment  includes  paragraphs  added 
to  §  717.5  in  order  to  insure  tliat 
allegations  regarding  coincidentally 
produced  substances  are  considered  for 
recordkeeping  by  those  manufacturers 
and  processors  diat  are  subject  to  the 
rule.  Specifically,  these  are 
S  717.5(a)(2)(iv)  and  (b)(2){iv). 

B.  Revision  of  Processors  Subject  to  the 
Rule 

Amendment  language  that  revises  the 
description  of  processors  subject  to  the 
rule  can  be  found  under  $  717.5(b)(1).  As 
discussed  above,  this  amendment 


changes  the  emphasis  of  the  processor 
designation  from  a  dependence  on 
certain  SIC  code  designations  to 
whether  a  company  is  producing 
mixtures  or  is  involved  in  repacking 
chemical  substances  or  mixtures. 
Section  717.5(b)(2)  discusses  the  types  of 
allegations  that  processors  must  collect. 
Language  in  §  717.S(b)(2)(i)  has  been 
modified  to  be  consistent  with  removal 
of  references  to  the  SIC  codes. 

Section  717.7(b)  has  been  deleted  from 
the  rule.  The  Agency  has  determined 
that  this  paragraph  is  unnecessary 
because,  as  an  exemption,  it  functioned 
only  to  state  the  converse  of 
§  n7.5(b)(l). 

IV.  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  [Docket  number 
OPTS-83001D].  The  record,  along  with  a 
complete  index,  is  available  for 
inspection  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  in 
the  OTS  Reachng  Room.  Rm.  E-107. 401 
M  St.  SW..  Washington,  D.C.  20460. 
This  record  includes  basic  information 
that  the  Agency  considered  in 
developing  the  proposed  amendments 
and  comments  received  on  the  proposal. 
The  record  includes  the  following 
dociunents. 

1.  The  final  rule  implementing  TSCA 
section  8(c). 

2.  The  proposed  amendments. 

3.  Letters  from  the  law  office  of  Wald. 
Harkrader  and  Ross  representing  the 
American  Paper  Institute  (September  27. 
1983,  November  22, 1983,  December  16, 
1983  and  December  20, 1983). 

4.  Dociunents  regarding  questions  and 
answers  on  the  final  section  8(c)  rule 
dated  November  1983  and  July  1984. 

5.  Comments  from  the  following 
organizations:  Chemical  Manufacturers 
Association.  Chemical  Specialties 
Manufacturers  Association, 
Environmental  Defense  Fund,  General 
Electric  Company,  National  Paints  and 
Coatings  Association  and  the  Dow 
Chemical  Company. 

6.  This  final  rulemaking. 

V.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regidation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  final  regulation 
implementing  TSCA  section  8(c)  is  not 
major  because  it  does  not  have  an  effect 
of  $100  million  or  more  on  the  economy. 
The  Agency  has  further  determined  that 
the  final  amendments  in  this  notice  will 
not  change  the  status  of  the  regulation 
for  the  purposes  of  E.0. 12291  review. 


This  regidation  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

These  amendments  are  consistent 
with  the  objectives  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  because 
under  the  Agency's  criteria,  they  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperworic  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq.,  authorizes  the 
Director  of  the  Office  of  Management 
and  Budget  to  review  certain 
information  collection  requests  by 
Federal  agencies.  The  reporting 
provisions  of  the  final  TSCA  section  8(c) 
rule  were  approved  in  October  of  1983 
and  confirmed  in  the  Federal  Register  of 
June  5, 1984  (49  FR  23182)  and  carry  the 
0MB  control  No.  2070-0017. 

The  amendments  in'  this  notice  do  not 
change  the  recordkeeping  or  reporting 
provisions  of  the  rule.  They  are  designed 
to  clarify  which  chemical  manufacturers 
and  processors  are  subject  to  the  rule. 
This  will  not  residt  in  an  increase  in  the 
niunber  of  persons  subject  to  the  rule 
and  may  actually  result  in  a  decrease  in 
the  impact  of  the  rule  on  the  regulated 
community  through  clarifying  the  rule's 
requirements. 

list  of  Subjects  in  40  CFR  Part  717 

Environmental  protection.  Hazardous 
substances,  Chemicals,  Recordkeeping 
and  reporting  requirements.  Significant 
adverse  reactions. 

Dated:  November  1, 1985. 
Lee  M.  Tliainaa, 

Administrator. 

PART  717— {AMENDED] 

Therefore.  40  CFR  Chapter  L  Part  717 
is  amended  as  follows: 

1.  The  authority  citation  for  Part  717. 
Subpart  A  is  revised  to  read  as  follows: 

AudMnity:  15  U.S.C.  2e07(c). 

2.  In  S  717.5.  paragraph  (a)(2)(iv)  is 
added,  paragraphs  (b)(1)  and  (2)(i]  are 
revised;  and  paragraph  (b)[2)[iv)  is 
added  to  read  as  follows: 

S717.5    Persons  subject  to  ttils  Part 

(a)  •  *  * 

(2)  *  '  • 

(iv)  Any  allegation  identifying  a 
substance  produced  coincidentally 
diuing  processing,  use,  storage  or 
disposal  of  a  chemical  substance  it 
manufactures. 
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procew  niwrairri  — h»ta«oea.  who  i» 
not  ate  a  auuladtaMrnf  tkaae 
chemical  substances,  is  subject  to  this 
Part  if  (i)  the  person  processes  chemical 
substaaoes  to  jMiaduce  iBixluKS,  or  {a) 
the  pefMn  pc^ckifes  cbentical 
substasces  or  sBxtores. 
***** 


(i)  Aajr  aUegaliBn  ideotif^iig  aay 
mixture  it  produces  and  distributes  in 
commerce  and  any  allegation  identifying 
any  chemical  MfasteBce  or  aaxtvre  it 
repankifpe  and  distributes  in  comaieiioe. 

(iv)  Any  atJegatioa  identifying  a 
substaaoe  frodnced  ooincidentany 
during  the  prooeaaiag,  uae,  storage  or 
disposal  of  the  products  described  hi 
paragraph  (b)(2)fg  of  thts  sectioa. 

3.  In  5717.7.  the  text  follawing  the  tWe 
"Manufacturers"  is  redesignated  as 
paragiafffa  4altl|,  para«c^  f  aK2J  is 
added,  and  paragp^aph  <b)  is  removed 
and  reaenred  as  fallows: 

§717.7   Parsons iMtaut^act to tMsaait. 

(aj  MasutfactMPers. 

(1)  *  *  * 

(2J  A  itecsoD  is  ao<  subject  to  this  Part 
if  the  cheaucal  substaaces  that  person 
causes  to  be  produced  are  liratled  to: 

(i)  Chemical  substances  that  result 
from  chemical  reactions  that  occur 
inciderrtal  to  exposure  of  anoliier 
chemical  substimce.  mixture,  or  article 
to  environmp.ntal  factors  such  as  air, 
moisture,  isicrobial  orgaiusms.  or 
sunlight. 

(ii)  Chemical  substances  that  result 
from  chemical  reacfions  that  occur 
incidental  to  storage  or  disposal  of  oftier 
chemical  substances,  mixtures,  or 
articles. 

(iii)  Chemical  substances  ftat  result 
from  chemical  reactions  that  occur  upon 
end  use  rf  other  chemical  substances, 
mixtiu^s.  or  articles  such  as  adhesives, 
paints.  miscellaneoTO  deaners  or  other 
housekeeping  products,  fuel  additives, 
water  softening  and  treatment  agente. 
photographic  films,  batteries,  matches, 
or  safety  fcres,  and  that  are  not 
themselves  manufactured  or  imported 
for  distribution  in  commerce  for  use  as 
chemical  intermediates. 

(iv)  Chemical  substences  tha^  resoh 
from  chemical  reactions  that  occur  upon 
use  of  curable  plastic  or  rubber  molding 
compounds,  inks,  drying  oils,  metal 
finishing  compoaads,  adhesiiwa,  or 
pa  in  ts,  or  odier  dteiaical  aabatance 
formed  duiiaglbe  awnufatitore  of  ai 
article  deiAined  for  die  marketplace 
without  further  chemical  chmgeof  #ie 
chemical  substance. 


Cusimiiart  niirirtaiai  ismti  raaait 
from  chenicad  zeactiaaB  linl  oocur  «Awn 
(A)  a  stayMaec  cofaicant,  odaawt. 
antioxidaat  iUaa.  salPBal  canser. 
surfactaal  fdaaliciaBc  xxsraaian 
inhibitoc  aatifoaiaarorsiiinannir. 
diBimsaat  pnEiptetkui^nUbUor, 
hindec.  enaiufiaE,  decnmlflfier, 
dewalerins  agBat  an^entii^  asent. 
adheaioB  lamaUlBi.  flaar  anedifier.  pH 
adjuster,  sequeatEant  aufulant. 
floirdaid.  in  retasdant,  lubricant, 
chelating  afeat  cr  qaaity  control 
reagent  faatctiops  as  iafcadad,  qr  ffl  a 
rhnjaicsi  sdbstance,  wMcfa  is  intended 
solely  to  impart  a  apedfic 
physicochemical  characteristic, 
functions  as  intended. 

(bj  [Reserved] 
•        •       •        •        • 

[FR  Doc.  85-20939  Filed  11-12-85: 8:45  am] 
asjjNO  coot  um  to  a 


DEPARTMENT  OF  THE  tNTERIOR 
Bureau  of  Land  Managamant 
43  CFR  Part  VM 
(Circular  1«o.  2572] 

Spacial  Araaa,  'Final  nillaiiiakiiiy 
Ramoving  Provlaiona  Relating  to 
Lands  WHMn  Itw  Gtioctaw-Ctilckasaw 
Nations  and  ArlcansasDrainaga 
Districts 

AOENCv:  fioreaa  of  Land  Itenagemenlt. 
Inteiiar. 

AcnOM:  Pinal  raleraaika^. 


;  litis  final  ruleraakiqg 
removes  from  Title  43  of  the  Code  of 
Federal  AegoUtiaas  the  existiBg 
regulations  covering  lands  wilhiB  the 
Choctaw-Chickasaw  Nations  aad 
Arkansas  Drainage  Distracts.  These 
regulations  are  no  loiter  needed 
because  the  Act  of  At^ust  3, 1055,  and 
the  Act  «f  January  17,  laza  wiere 
repealed  by  the  Federal  Land  RoUcy  and 
Management  Act  of  1876.  The 
regulations  have  been  retained  to 
facilitate  the  handling  of  any  actions 
penCRng  at  Oie  tmie  tn  repea'. 
EFFECTIVE  DATE:  December  IS,  1965. 
ADOHEM:  Any  suggestions  or  inquiries 
should  be  aent  to:  Director  (320).  Bm-eau 
of  Land  Alanagement,  iiaia  Interior 
Bldg,  Esjom  3643,  IflOO  C  Stsaet.  NW., 
Washington,  DC  20240. 
FOR  fWaraBI  IMTOWMATIOW  OOHMCR 
Gai7  L.  Rowe.  (2B2J  343-6683. 

final  TolemakiBgTeBBowes  from  dw 
existii^  regnlationB  provisions  covering 
lands  within  the  Cboctaw-Chidcasaw 
Nations  and  Ackansas  Or«inage 


DiakiiAs.  4S  CFV  Briiparts  'ZTBl  and 
2784.  respectively.  T^eaeptovisions  axe 
being  rerawed  because  they  were 
repealed  by  (he  Federal  Land  Pc^cy  and 
Managemant  Act  of  1078^  U.SXL  1701 
et  aaf4.  SpeoiBGaUf.  Ibe  Act  «f  August 
3. 1955^  U&C.  IIMI.  autbodcing  tbs 
Tmrataiyin  tnnhrtariBf  tp  wanagiT  and 
di8|Msae  of  aajr  iMeraM  <bi  niids  M^hidi 
were  convejFed  to  fte  United  States  by 
the  GhoCtaw-CSddcasaw  Nadons,  and 
the  Act  df  Jonnaiy  17.  W20I43U5.C 
1041-1048^  jirevi^qg  fliat  all  unreserved 
public  lands  adOua  certain  io«vashipa  in 
Aricansaa  waw  aahjact  lo  the  Jaws  of 
the  State  of  ^icaaans  relatiag  te 
organitatian  of  watoji  dranage  (tiatricts. 
were  repealed.  Tbe  ragoletioin  bare 
been  retained  to  facSltafte  flie  bandfing 
of  any  actions  Ibat  mi^  have  been 
pending  at  the  time  the  two  Acts  were 
repealed.  All  p«»in?h^g  actions  have  been 
con^eted  and  tbe  cagulations  axe  ua 
longer  Deeded.  This  itdiainJBtraffvr 
action  nenuwes  these  xagidatians  bxjm 
the  Code  of  iEaderai  itegsdatians.  Even 
thapu^  all  ae)tiens  oove^  by  die  two 
Acts  iiave  been  oontplcTed.  Ti^its,  snch 
as  life  estates  and  szdes.  granted 
pursuaitt  to  (he  Acts,  may  still  exist.  The 
Bureau  of  Land  Management  does  not 
expect  any  issues  to  arise  under  these 
existing  rights  reqidring  consideration 
under  the  regulations  ^at  aie  bei^g 
remawad  by  this  final  rulemaking. 
However,  abould  any  questions  arise 
concBcniag  ri^ts  previously  granted 
under  these  regulations,  earlier  editions 
of  the  Code  of  Federal  Regulations  will 
remain  available  to  assist  in 
interpretation. 

Hie  ftrincipy  anter  af  this  find 
nilemdkiag  is  Gaiy  L.  fiowe.  DMaan  of 
Lands,  fiareaa  of  Land  Management 
assisted  by  die  staff  of  tbe  CMTioe  of 
Legisktion  and  Aegnlatay 
Management  Buceaa  of  Lead 
Managemeat 

Itasherebfrdetemaned  that  dns 
rulemaking  doea  nat  oonatitule  a  mafor 
Federal  actaon  sigaificandy  aiiectizig  dn 
quality  of  Ibe  bomai  eavnanaKnt  md 
that  no  detadad  statement  ^naoasnt  lo 
secdon  ies(2MQ  afitbe  National 
Envirornnfintal  ftdicy  Ad  of  1966  \a 
U.S.C.  032(0(0)  is  mpnred. 

The  Oepartmeat  of  the  interior  has 
deteonined  tbot  dds  docmneart  is  not  a 
major  rake  nsder  fKeoodve  Ondra- 12291 
and  that  it  will  sot  bave  a  significant 
economic  effect  on  a  substantial  namiber 
of  small  entities  under  the  Regulatory 
Flexibility  Act  15  U.S.C.  601  et  seq.). 

There  are  no  information  collection 
rec^remeKta  oontiined  in  0ns  ^ntA 
rulein rfcing  requinng  die  approval  of  die 
Office  of  Management  and  Bodget  under 
44  U.S.C.  TOW. 
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List  of  Subjects  in  43  CFR  Part  2780 

Irrigation.  Public  lands— sales, 
Reclamation. 

Under  the  authority  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq).  Part  2780. 
Group  2700,  Subchapter  B.  Chapter  D  of 
Title  43  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 


Dated:  November  4, 1985. 
I.  Steven  Grilea. 
Deputy  Assistant  Secretary  of  the  Interior. 

PART  278fr-[AMENOED] 

1.  The  authority  citation  for  Part  2780 
is  revised  to  read: 

Authority:  R5. 2478;  43  VS.C.  1201.  unless 
othenvise  noted. 

2.  Part  2780  is  amended  by: 


$S  2781.0-3— 27t1.6    (Subpart  27S1)  antf 
H  2784i>-3— 2784.9  (Sul>part  2784) 
[Ramovad] 

a.  Removing  Subparts  2781  and  2784 
in  their  entirety;  and 

SS2783U>-3— 2783.9  (Subpart  2783) 
[radaslgnatad  aa  fi  2781i)^3— 27»1.« 
(Subpart  2781)] 

b.  Redesignating  Subpart  2783, 

SS  2783.0-3  through  2783.0,  as  Subpart 
2781,  SS  2781.0-3  through  2781.9. 

(FR  Doc.  85-26949  Filed  ll-12-«5: 8:45  am] 
BlUJNa  COK  1110  II  II 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttw 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partidpata  in  ttie  njle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7CFR  Part  426 

[Amdt  2;  Doc  No.  0028A] 

Combined  Crop  insurance  Regulations 

AOENCv:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Combined  Crop  Insurance 
Regulations  (7  CFR  Part  426).  effective 
for  the  1986  and  succeeding  crop  years 
by  revising  and  reissuing  section  426.7. 
The  intended  effect  of  this  rule  is  to:  (1) 
changft  to  a  mandatory  "Actual 
Production  History"  [APH]  basis  by 
removing  the  Premium  Adjustment 
Table  and  providing  for  cancellation  for 
not  furnishing  records;  and  (2)  change 
the  method  of  computing  indemnities 
when  acreage,  share,  or  practice  is 
underreported.  The  authority  for  the 
promulgation  of  this  rule  is  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

DATES:  Written  comments,  data,  and 
opinions  of  this  proposed  rule  must  be 
submitted  not  later  than  December  13, 
1985,  to  be  sure  of  consideration. 

AODMESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture.  Washington,  D.C.  20250. 

FO«  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculhire.  Washington,  D.C,  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 


currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sundet  review  date 
established  for  these  regulations  is 
October  25, 1990. ' 

Merritt  W.  Sprague.  Manager,  FCIC, 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  major  rule  as  defined 
by  Executive  Order  No.  12291  because  it 
will  not  result  in:  (a)  an  annual  effect  on 
the  economy  of  $100  million  or  more:  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format  the  principal  changes  in  the 
combined  crop  policy  are: 

1.  Section  3.b. — When  acres  are 
underreported,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations. 

2.  Section  4. — ^Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will,  therefore, 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 


loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  may  retain  a  discount  under  the 
present  schedule  through  the  1990  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  6. — Add  a  new  section  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  proposed  change  to 
mandatory  APH. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture. 
Washington,  D.C,  20250.  during  regular 
business  hours,  Monday  through  Friday. 

list  of  Subjects  in  7  CFR  Part  426 

Crop  insurance,  Combined  crop. 

Proposed  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the 
Combined  Crop  Insurance  Regulations 
[7  CFR  Part  426),  effective  for  the  1986 
and  succeeding  crop  years,  as  follows: 

PART  426-{AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  426  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430,  52 
Stat.  73.  77,  as  amended  (7  U.S.C.  1506, 1516). 

2. 7  CFR  426.7  is  revised  to  read  as 
follows: 

S  426.7   Tlw  policy. 

(a)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
combined  crop  insurance  contract 
issued  under  such  prior  regulations, 
without  the  filing  of  a  new  application. 


Federal  Regbter  /  Vol.  50.  No.  219  /  Wednesday,  November  13,  1985  /  Proposed  Ruleg         46773 


(b)  The  provisiona  of  the  Combined 
Crop  Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  ARICULTURE 

Federal  Crop  Inwiranoe  Coiponlkia 

Combined  Crop;  Crop  Insurance  Policy 
(This  is  a  continuous  contract.  See  the 
provisions  of  the  individual  crop  policies) 

AGREEMENT  TO  INSURE:  We  wiM 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisiaaa. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us,  **  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Applicability. 

The  provisions  for  each  insured  crop 
contained  in  the  individual  policy  for  such 
crop  will  apply  except  as  otherwise  provided 
herein.  For  the  purpose  of  combined  crop 
insurance,  those  parts  of  the  individual 
policies  which  refer  to  individual  crops  wiH 
be  considered  to  mean  all  crops  insured 
under  this  policy. 

2.  Crop  acreage  and  share  insured. 

In  addition  to  section  2  of  the  applicable 
individual  crop  policies,  the  following  will 
apply: 

a.  The  crops  insured  are  all  of  the  crops 
grown  on  insured  acreage  and  for  which 
production  guarantees  and  premium  rates  are 
provided  by  the  actuarial  table  for  combined 
crop  insurance. 

b.  Insurance  will  not  be  considered  to  have 
attached  to  any  acreage  of  rye  for  any  crop 
year  when  the  contract  is  canceled  or 
terminated  for  indebtedness  for  that  crop 
year. 

3.  Annual  Premium. 

In  lieu  of  section  5  of  the  appbcable 
individual  crop  policies,  the  ftAlowing  will 
apply: 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  applicable 
diversification  factor^s)  times  the  applicable 
premium  fBCtor(s]. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  llVt%]  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  foUowuig  the  firat 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  combined  crop  policy 
in  effect  for  the  1965  crap  year,  you  will 
continue  to  receive  the  benefit  of  that 
reduction  subject  to  the  following  conditionr. 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year; 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premium  reduction  will  decrease 
becanae  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  198^  crop  yean 

(4)  Once  the  loss  ration  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 


(5)  Participation  must  be  continuous. 

4.  Claim  for  inderanity. 

In  lieu  of  subsection  9(c)  of  the  applicable 
individual  crop  policies,  the  following  will 
apply: 

a.  The  indemnity  will  be  determined  on 
each  unit  by; 

(1)  Multiplying  the  insured  acreage  for  each 
insured  crop  on  the  unit  times  the  applicable 
production  guarantee,  times  the  applicable 
price  election,  times  your  share; 

(2)  Multiplying  the  total  production  to  be 
counted  for  each  insured  crop  on  the  unit 
times  the  applicable  price  election,  times 
your  share; 

(3)  Adding  the  dollar  amounts  obtained  for 
each  of  the  respective  insured  ctopt  in  (1) 
above;  and 

(4)  Adding  the  dollar  amounts  obtained  for 
each  of  the  respective  insured  crops  in  (2) 
above,  and  subtracting  this  sum  from  the  sum 
obtained  in  [3)  above. 

b.  If  the  information  reported  by  your 
results  in  a  lower  premium  than  the  actual 
premium  determined  to  be  due,  the  dollar 
amounts  in  (3)  above  will  be  computed  on  the 
information  reported,  but  all  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  be  counted  in  (2)  above. 

5.  Yield  records. 

In  lieu  of  section  IS.c.  of  the  individual  crop 
policies  and  prior  to  the  cancellation  date  for 
any  crop  year  you  must 

(1)  Furnish  to  the  Corporation,  satisfactory 
production  records  for  the  previous  crop  year 
or  the  contract  will  be  cancelled  for  the 
subsequent  crop  year  or 

(2)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  (rf 
conditions  beyond  your  control,  such  as  fire, 
flood  or  other  natural  disaster,  (If  this  section 
(2)  applies,  the  Field  Actuarial  OSice  may 
assign  a  yield  for  the  year  for  which  the 
records  are  unavailable). 

You  may  furnish  the  records  required  by 
this  section  for  any  crop  year  prior  to  that 
crop  year's  canceUation  date.  Your  election 
of  this  option  will  result  bi  the  inclusion  of 
that  crop  year's  production  information  in  the 
next  year's  yield  guarantee. 

6.  Cancellation  and  termfaiation  dates. 
In  lieu  of  section  IS.e.  of  the  applicable 

individual  crop  policies,  the  cancellation  and 
termination  dates  are  April  15. 

7.  Contract  changes. 

In  lieu  of  section  16  of  the  appheable  crop 
policies,  we  may  change  any  terms  and 
provisions  of  the  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  wiD  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date.  Acceptance  of  any  change 
will  be  conclusively  presumed  in  the  absence 
of  notice  from  you  to  cancel  the  contract. 

8.  Meaning  of  terms. 

For  the  purposes  of  combined  crop 
insurance: 

a.  "Actuarial  table,"  in  Hen  of  the  definitioo 
of  actuarial  table  in  scctioa  17  of  the 
applicable  crop  policies,  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  on  file  for  public  inspection 
in  the  service  office,  and  which  show  the 


production  guarantees,  coverage  levels, 
premium  factors,  dollar  coverage  per  acre, 
applicable  prices  for  ctMnputing  indemnities, 
the  applicable  diversification  factor  table, 
insurable  and  uninsurable  acreage,  and 
related  information  regarding  combined  crop 
insurance  in  the  county. 

b.  "Diversification  factor"  means  a  factor 
applied  to  reduce  the  premium  when  there  is 
a  divenity  of  crops  planted.  The  factor  is 
provided  by  the  county  actuarial  table. 

c.  "Premium  factor"  means  the  factor 
provided  in  the  county  actuarial  table  for  use 
in  determining  the  premium. 

d.  "Unit"  in  lieu  of  the  unit  definition  in 
section  17  of  the  applicable  crop  policy, 
means  all  of  the  insurable  acreage  of  all' 
applicable  insured  crops  in  the  country  at  the 
time  of  planting  for  the  crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  o%vned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment  or  any  consideration  other  than  a 
share  in  the  crop(8)  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office.  Units  will  be 
determined  when  the  acreage  is  reported. 
Erron  in  reporting  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

Done  in  Washington.  D.C,  on  October  25, 
1985. 
Edward  Haws, 

A  cling  Manager,  Federal  Crap  Instaxmoe 

Corporation. 

[FR  Doc.  85-26076  Filed  11-12-86:  &-45  am] 


Agricultural  MarkaUng  Sarvloa 

7CFRPart928 

[DoeiMi  No.  AO-ari-AI] 

Papayaa  Qrown  in  Hawai 

aqency:  Agricultural  Maiiceting  Service. 
USDA. 

ACnott  Public  hearing  on  proposed 

rulemaking. 

J 

summary:  Notice  is  hereby  given  of  a 
public  bearing  to  be  held  to  consider 
proposed  amendment  of  the  marketingi 
agreement  and  Marketing  Order  828  [7 
CFR  Part  928]  covering  papayas  grown 
in  Hawaii. 

The  proposed  amendments  would 
provide  for  a  public  member  on  the 
committee  and  authorize  changes  in  the 
nimiber  of  grower  or  handler  members 
on  the  committee,  limit  committee 
member  tenure  to  3  consecutive  2-year 
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terms  of  office,  allow  the  committee 
members  to  nominate  persons  to  fill 
vacancies  on  the  committee  under 
certain  circumstances,  require  an 
affirmative  vote  by  a  majority  of  the 
committee  members  to  recommend  an 
action,  provide  authority  for  a  late 
payment  charge  on  past  due 
assessments,  add  authority  for  marking 
packages  of  papayas  and  provide  for  lot 
identi^cation  at  the  time  of  inspection, 
permit  different  grade,  size,  container  or 
pack  regulations  for  papayas  shipped  to 
different  marketing  zones,  e.g.  specific 
countries  or  groups  of  countries,  and 
provide  for  periodic  continuance 
referenda. 

OATl:  The  hearing  will  begin  at  10:00 
a.m..  Wednesday,  November  20. 1985. 

AOONCSS.  The  hearing  will  be  held  in  the 
iGlohana  Room  in  the  Naniloa  Surf 
Hotel,  Banyan  Drive,  Hilo,  Hawaii. 

FO«  FURTHER  mRMMATKMI  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch, 
F4V,  AMS.  USDA.  Washington,  D.C. 
20250,  Telephone:  202-447-5975.  Copies 
of  this  notice  of  hearing  and  the 
marketing  order  are  available  from  Mr. 
Doyle. 

•WPtEMENTARY  INRMaMTKM:  The 

amendments  were  proposed  and  the 
hearing  requested  by  the  Papaya 
Administrative  Committee  established 
under  the  marketing  agreement  and 
order  regulating  the  handling  of  papayas 
grown  in  Hawaii.  The  Department  of 
Agriculture  proposes  that  it  be 
authorized  to  make  any  necessary 
conforming  changes  which  may  result 
from  this  hearing. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-345),  effective  January  1, 1981,  seeks 
to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  business. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  . 
U.S.C.  601  etseq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 
The  proposed  amendments  of  the 
marketing  agreement  and  order  have  not 
received  the  approval  of  the  Secretary  of 
Agriculture. 
The  public  hearing  is  for  the  purpose 


of:  (1)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments  of  the  marketing  agreement 
and  order;  (ii)  determining  whether  there 
is  a  need  for  the  proposed  amendments 
to  the  marketing  agreement  and  order, 
and  (iii)  determining  whether  the 
proposed  amendments  or  appropriate 
modifications  of  them  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

List  of  Subjects  in  7  CFR  Part  828 

Marketing  agreements  and  orders. 
Papayas.  Hawaii. 

PART  92a-PAPAYAS  GROWN  IN 
HAWAII 

The  authority  citation  for  7  CFR  Part 
928  continues  to  read: 

Authority:  Sees.  1-19, 46  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

Proposals  of  the  Papaya 
Administrative  Committee  are  as 
follows: 

Proposal  No.  1 

Amend  §  928.20  to  read  as  follows: 
S  928.20    EstablMMmnt  and  membership. 

There  is  hereby  established  a  Papaya 
Administrative  Conmiittee  consisting  of 
thirteen  members,  each  of  whom  shall 
have  an  alternate  who  shall  have  the 
same  qualifications  as  the  member.  Ten 
of  the  members  and  their  alternates 
shall  be  growers  and  are  referred  to  as 
"grower"  members  of  the  committee. 
Seven  of  the  ten  grower  members  and 
their  alternates  shall  be  producers  of 
papayas  in  District  1,  two  grower 
members  and  their  alternate  shall  be 
producers  of  papayas  in  District  2.  and 
one  grower  member  and  alternates  shall 
be  producers  of  papayas  in  District  3.  No 
grower  organization  shall  be  permitted 
to  have  more  than  three  members  on  the 
committee.  The  three  handler  members 
and  their  alternates  shall  be  selected 
from  the  production  area  at  large.  No 
handler  organization  shall  be  permitted 
to  have  more  than  one  handler  member 
on  the  committee.  The  number  of  grower 
and  handler  members  and  alternates  on 
the  committee  may  be  change  as 
provided  in  5  928.31  (o).  The  committee 
may  be  increased  by  one  public  member 
and  one  alternate  nominated  by  the 
committee  and  selected  by  the 
Secretary.  The  committee,  with  the 
approval  of  the  Secretary,  shall 
prescribe  qualifications,  term  of  office 
and  procedure  for  nominating  the  public 
member  and  alternate. 

Proposal  No.  2 
Amend  S  928.21  by  adding  a  sentence 


at  the  end  of  the  paragraph  to  read  as 
follows: 

§928.21    Tertn  of  Office. 

*  *  *  The  consecutive  terms  of  office 
of  a  member  shall  be  limited  to  three  2- 
year  terms. 

Proposal  No.  3 

Amend  {  928.22  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§928.22    Nomination. 

«        *        •        *        * 

(c)  In  the  event  that  nominees  for  all 
available  positions  are  not  provided  by 
the  aforesaid  procedure,  then  such 
unfilled  positions  shall  be  treated  as 
vacancies  and  the  provisions  of  §  928.26 
shall  apply. 

Proposal  No.  4 

Amend  §  928.26  by  adding  a  proviso 
and  a  sentence  at  the  end  of  the  first 
sentence  to  read  as  follows: 

§928.26    Vacancies. 

*  *  *:Prov/yec^,  That  the  committee 
may  submit  its  recommendation  to  the 
Secretary  of  a  nominee  eligible  to  serve 
in  accordance  with  the  requirements        - 
specified  in  §  928.20.  To  the  extent 
practicable,  the  committee's 
recommended  nominee  for  a  producer 
member  or  alternate  member  position  to 
represent  a  particular  district  shall  be  a 
nominee  nominated  to  the  committee  by 
the  incumbent  producer  representatives 
of  the  committee  from  that  district  and 
the  recommended  nominee  for  a  handler 
member  or  alternate  handler  member 
position  shall  be  the  nominee  nominated 
to  the  committee  by  the  incumbent 
handler  representatives  of  the 
committee.  *  *  * 

Proposal  No.  5 

Amend  §  928.31  by  revising  paragraph 
(o)  to  read  as  follows: 

§928.31    Duties. 


(o)  With  the  approval  of  the  Secretary 
to  redefine  the  districts  into  which  the 
production  area  is  divided,  to 
reapportion  the  grower  representation  of 
any  district  on  the  committee,  or  to 
increase  or  decrease  the  number  of 
grower  or  handler  members  on  the 
committee:  Provided.  That  any  such 
changes  shall  reflect,  insofar  as 
practicable,  shifts  in  papaya  production 
within  the  districts  and  the  production 
area. 

Proposal  No.  6 

Amend  §  928.32  by  revising  paragraph 
(a)  to  read  as  follows: 
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§928.32    Proc«dura. 

(a)  A  majority  of  all  members  of  the 
committee  shall  be  necessary  to 
constitute  a  quorum  and  such  majority 
must  concur  to  approve  any  committee 
action. 


Proposal  No.  7 

Amend  §  928.41  by  revising  the  last 
sentence  in  paragraph  (b)  to  read  as 
follows: 

§  928.4 1    AsseMinents. 

***** 

(b)  *  *  *  Assessments  not  paid  within 
a  period  of  time  prescribed  by  the 
committee  may  be  made  subject  to 
interest  or  late  payment  charges,  or 
both.  Hie  period  of  time,  rate  of  interest, 
and  late  payment  charge  shall  be  as 
recommended  by  the  committee  and 
approved  by  the  Secretary:  Provided, 
That  when  interest  or  late  payment 
charges  are  in  effect,  they  shall  be 
applied  to  all  assessments  not  paid 
within  the  prescribed  period  of  time. 

Proposal  No.  8 

Amend  §  928.52  by  revising  paragraph 
(a)[3)  and  paragraph  (a)(4)  to  read  as 
follows: 

§  928.52    Issuance  of  regulations. 

(a)  *  *  * 

(3)  Fix  the  size,  capacity,  weight, 
dimension,  marking,  or  pack  of  the 
container,  or  containers,  which  may  be 
used  in  the  packaging  or  handling  of 
papayas. 

(4)  Prescribe  different  requirements 
under  subparagraphs  (1)  through  (3)  of 
this  paragraph  applicable  to  the 
handling  of  papayas  to  local  (inter- 
island)  and  export  destinations.  Such 
requirements  may  be  different  for  any 
variety  and  for  the  handling  of  such  fruit 
to  any  island,  county,  country,  groups  of 
countries,  or  larger  geographical  area. 
For  this  purpose,  the  committee,  with  the 
approval  of  the  Secretary,  may  establish 
marketing  zones. 

*  *r       *  *  * 

Proposal  No.  9 

Amend  §  928.55  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  928.5S    Inspection  and  certification. 

***** 

(c)  The  committee  may,  with  the 
approval  of  the  Secretary,  prescribe 
such  rules  and  regulations  as  it  may 
deem  necessary  to  assure  comphance 
with  this  section  and  provide  for 
identification  of  packages  of  papayas 
which  have  been  inspected  and  certified 
for  handling. 


Proposal  No.  10 

Amend  S  928.64  by  redesignating 
paragraph  (e)  as  paragraph  (f)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

S  928.64    Ttimlnatlon. 
***** 

(e)  The  Secretary  shall  conduct  a 
referendum  by  October  1  of  the  tenth 
year  following  the  effective  date  of  this 
section  and  no  later  than  October  1 
every  tenth  year  thereafter  to  find 
whether,  in  accordance  with  paragraph 
(c)  of  this  section,  continuance  of  the 
order  is  favored  by  producers:  Provided, 
That  in  the  event  a  referendum  for  a 
substantive  amendment  of  the  order  is 
conducted  within  the  10-year  period, 
and  the  amendment  is  approved  by 
producers,  no  continuance  referendum 
will  be  held  during  the  10-year  period: 
Provided  further,  That  prior  to 
conducting  a  continuance  referendum, 
the  committee  shall  conduct  an  informal 
mail  survey  among  all  growers  to 
determine  if  there  is  a  need  for  a 
continuance  referendum.  The  ballots  of 
the  informal  mail  survey  shall  be  mailed 
to  and  tabulated  by  the  Secretary  or  a 
representative  appointed  by  the 
Secretary. 
***** 

Proposal  of  the  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  Department  of  Agriculture: 

To  make  such  changes  as  may  be 
necessary  to  make  the  marketing 
agreement  and  order  conform  with  any 
amendments  thereto  that  may  result 
from  the  hearing. 

Dated:  November  8, 1985. 
William  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
(FR  Doc.  85-27102  Filed  11-12-85:  8:45  am) 

BILLING  CODE  341IH)1-« 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  85-NM-23-AD1 

Airworthiness  Directives:  HTL 
Advanced  Technology  Fire 
Extinguisher  Discharge  Outlets 
Installed  on  Boeing  Models  707,  727, 
737,  747,  757,  and  767  Series 
Airplanes,  and  on  Airbus  Industrie 
Models  A300  and  A310  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACnON:  Amendment  to  Notice  of 
Proposed  Rulemaking  (NPRM): 
Reopening  of  Comment  Period. 


v.  This  document  amends  an 
earlier  proposed  airworthiness  directive 
(AD)  that  would  require  physical  and  x- 
ray  inspections  of  certain  HTL 
Advanced  Technology  fire  extinguisher 
discbarge  outlets.  Since  the  proposal 
was  published,  the  FAA  has  determined 
that  the  proposed  AD  should  also  be 
made  applicable  to  Airbus  Industrie 
Model  A300  series  airplanes;  that 
additional  HTL  Advanced  Technology 
service  bulletins  should  be  referenced  in 
the  proposed  AD;  and  that  the  proposal 
should  reference  only  later  versions  of 
certain  service  bulletins  referenced  in 
the  original  proposal.  It  is  necessary  to 
amend  the  original  proposal  to 
accomphsh  these  changes. 

DATES:  Comments  must  be  received  no 
later  than  January  3, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  86-NM-23-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  HTL  Advanced  Technology,  1800 
Highland  Avenue,  Duarte,  California 
91010,  Attention:  J.W.  Battis.  Vice- 
President-Quality  Assurance.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roy  A.  McKinnon,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140L,  FAA,  Northwest  Mountain  Region. 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808:  telephone  (213) 
548-2835. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identity  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  conmients  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
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contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/ public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  nprm 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
23-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 

Discussion 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  March  26, 1985  (50  FR 
11892),  which  requested  public  comment 
concerning  a  proposal  to  require 
physical  and  x-ray  inspections  of  certain 
HTL  Advanced  Technology  fire 
extinguisher  discharge  outlets  installed 
on  certain  Boeing  and  Airbus  airplanes. 
Since  the  publication  of  the  NPRM,  the 
FAA  has  determined  that  the 
applicability  of  the  proposed  AD  should 
be  expanded  to  include  the  Airbus 
Industrie  Model  A30G  series  airplanes, 
and  that  several  additional  applicable 
HTL  Advanced  Technology  Service 
Bulletins  should  be  referenced  in  the 
proposal. 

In  addition,  the  x-ray  inspection  by 
the  side  view  method,  as  described  in 
the  initial  HTL  Service  Bulletins  for  the 
U.S.  aircraft  manufacturer,  has  been 
found  to  be  unacceptable.  Later  versions 
of  those  service  bulletins  have 
eliminated  references  to  that  inspection 
method.  Therefore,  the  proposed  AD  has 
been  revised  to  include  reference  only  to 
the  later  versions  of  the  service 
bulletins. 

Further,  the  FAA  has  determined  that 
the  proposed  compliance  time  can  be 
extended  from  twelve  (12)  months  to 
eighteen  (18)  months  without 
compromising  safety.  The  proposed  AD 
has  been  amended  to  reflect  this. 

It  is  estimated  that  approximately 
5000  fire  extinguisher  discharge  outlets 
installed  on  U.S.  registered  airplances, 
or  in  inventory  as  spares,  would  be 
affected  by  this  AD.  It  is  estimated  that 
2  manhours  per  fire  extinguisher 
discharge  outlet  are  needed  to 
accomplish  the  required  inspections,  at 


an  average  labor  cost  of  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $400,000. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (10 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979;  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
subtantial  number  of  small  entities 
because  few.  if  any.  airplance  equipped 
with  the  applicable  HTL  Advanced 
Technology  Fire  Extinguishers  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket 

PART  39— {AMENDED] 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulation  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised),  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  amending  Notice  of  Proposed 
Rulemaking,  Docket  85-NM-23-AD,  as 
published  in  the  Federal  Register  on 
March  26, 1985  (50  FR  11892),  as  follows: 

HTL  Advanced  Technology:  Applies  to  HTL 
Advanced  Techology  fire  extinguisher 
discharge  outlets  as  listed  in  the  service 
bulletins  and  installed  on  Boeing  Models 
707.  727,  737.  747.  757,  and  767  series 
airplanes,  and  on  Airbus  Industrie 
Models  A300  and  A310  series  airplanes. 
To  preclude  the  potential  for  separation  of 
the  fire  extinguisher  discharge  outlet  and 
misdirection  of  the  fire  extinguishing  agent, 
accomplish  the  following  within  eighteen  (18) 
months  after  the  effective  date  of  the  AD, 
unless  already  accomplished. 

A.  Complete  the  physical  and  top  view  x- 
ray  inspection  specified  in  HTL  Advanced 
Technology  Service  Bulletins  (S/B)  listed  ' 
below,  or  later  revisions  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office.  FAA,  Northwest  Mountain  Region: 


HU  Swvica  BuHMns 

Mlgrs.  S/B 

33eOO0O5-1-2S-l- 

-10-t5-«4  A300/A310-. 

A300-26-048 

3520300O-2e-A-3 

Rav 

c 

S-15-S5 

747 

747-26A210e 

ENG/APU. 

Rav. 

c 

6-15-SS 

7S7 

7e7-26A0018 

EN6/APU. 

35203010-26-A-1 

R*r. 

A 

6-15-SS 

707 

707-A341 

ENG. 

3S203016-2S-A-2 

Rav. 

B 

6-15-85 

737 

737-26A1029 

ENG. 

35a03018-2S-A-2 

Rav. 

B 

6-15-85 

727 

727-26A0034 

EN6. 

35203021 -aS-A-2 

Rav. 

B 

6-15-85 

737 

737-26A1029 

APU. 

35203022-2e-A-.2 

Rav. 

B 

6-15-85 

727 

727-26Aa»4 

APU. 

35203030-2»-A-1-«-31-«4  A310  ENG 

A310-2B-20Q9 

3S203037-28-A-3 

Rav. 

c 

6-15-85 

767 

767-26A0019 

ENG/APU. 

3S2Qa038-26-A-1 

Rav. 

A 

6-15-85 

767 

767-26A0021 

Cvgo. 

3S20303S-2e-A-1 

Rav. 

A 

6-15-86 

767 

7V7-26A0O19 

ENG/APU. 

3S203040-2e-A-1 

R«r. 

A 

6-15-85 

787 

767-26AO0ig 

ENG/APU. 

3S2eeSS0-2ft-A-1 

Rav 

A 

6-15-85 

747 

747-26A2110 

ENG/APU. 

35289950-26-A-1 

Rav 

A 

6-15-65 

757 

757-26A0010 

Cargo. 

35289a50-2S-A-1 

Rav 

A 

6-15-85 

767 

7e7-aBA0Q21 

Cargo. 

352902S0-2S-A-2 

Raw. 

8 

6-15-8S 

747 

747-2eA210e 

APU. 

The  inspections  defined  in  the  atwve 
Service  Bulletins  must  be  performed  on  all 
HTL  fire  extinguishers  of  the  part  numbers 
listed  in  the  bulletins. 

B.  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  HTL  Advanced 
Technology.  1800  Highland  Avenue,  Duarte, 
California  910ia  Attention:  J.  W.  Battis,  Vice 
President-Quality  Assurance.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900  Pacific 
Highway  South,  Seatde,  Washington,  or  at 
4344  Donald  Douglas  Drive,  Long  Beach, 
California. 

Issued  in  Seattle,  Washington,  on 
November  4, 1985. 

Wayne ).  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-26897  Filed  11-12-85;  8:45  am) 
BIUJNQ  CODE  4S10-13-M 


14  CFR  Part  39 

[Docket  No.  85-NM-120-AD1 

Airworttitness  Directives:  Boeing 
Model  757-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AO]  that 
would  require  replacement  of  the 
existing  elevator  control  forward 
override  assembly  cam  on  certain 
Boeing  Model  757  airplanes.  This  action 
is  prompted  by  a  report  of  an  incident 
during  functional  testing  which  resulted 
in  jamming  of  both  elevator  control 
columns  against  the  stops.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  elevator  control. 

DATES:  Comments  must  be  received  on 
or  before  January  3, 1986. 

AOORBSSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Onice  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  8S4MM-120-AD.  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington.  98168.  The  appUcable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Stanton  Wood,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-2924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPUEMENTARY  INFORMATION: 

Comment  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  view,  or  arguments  as  they 
may  desire.  Communications  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
Contact  concerned  with  the  substance  of 


this  proposal  will  be  filed  in  the  Rule 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
120-AD.  17900  Pacific  Highway  South, 
0-68966.  Seattle.  Washington,  98168. 

Discussion 

During  a  recent  functional  testing  of 
the  elevator  control  system  on  a  Boeing 
Model  757  airplane,  it  was  found  that 
the  existing  elevator  forward  override 
assembly  cam  provides  inadequate 
length  of  contour,  which  may  allow  the 
cam  roller  to  overrun  the  cam  and 
become  jammed  if  the  captain's  and  first 
officer's  control  columns  are  forced  in 
opposite  directions  against  the  stops. 
Tliis  situation  requires  approximately 
190  pounds  of  force  applied  to  each 
control  column.  The  jamming  of  the 
control  column  results  in  loss  of  elevator 
control. 

The  Boeing  Company  issued  Service 
Bulletin  757-27-0057  on  July  26. 1985 
(and  Revision  1  on  October  17. 1985), 
which  provides  instructions  for  removal 
and  replacement  of  the  elevator  control 
forward  override  assembly  cam. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
that  would  require  operators  to  replace 
the  existing  elevator  control  forward 
override  assembly  cam  with  a  revised 
cam,  in  accordance  with  the 
manufacturer's  service  bulletin. 

It  is  estimated  that  31  U.S.  registered 
airplanes  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
requirefl  modification,  and  that  the 
average  labor  cost  would  be  $40  per 
manhotir.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $4,960. 

For  the  reason  discussed  above,  the 
FAA  has  determined  that  this  document: 
(1)  Involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  it  any,  Boeing 
Model  757-200  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  regulation 
docket. 

PART  39-{  AMENDED) 

List  of  SubjecU  14  CFR  Part  39 

Aviation  safety,  Aircraft 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13&4(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bosiiig:  Applies  to  all  Model  757-200  series 
airpUuies  listed  in  Boeing  Service 
Bulletin  757-27-0057,  Revision  1.  dated 
October  17. 1985,  certification  in  any 
category. 
To  eliminate  the  possibility  of  the  elevator 

forward  override  mechanism  becoming 

jammed,  accomplished: 

A.  Within  the  next  60  days  after  the 
effective  date  of  tiiis  AD,  remove  and  replace 
the  elevator  control  forward  override 
assembly  cam  with  a  revised  cam  in 
accordance  with  Boeing  Service  Bulletin  757- 
27-0057.  Revision  1.  dated  October  17, 1985. 
of  later  FAA-approved  revision. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompUshment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on 
November  4, 1985. 
Wayne  J.  Bariow. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc  85-26898  Filed  11-12-85;  8:45  am] 

mUJNG  COOE  4aiO-1»-ll 


14  CFR  Part  39 

[Docket  No.  85-NM-118-AD] 

Airworthiness  Directives;  Gates 
Uarjet  Models  25, 25A,  25B,  and  25C 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
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action:  Notice  of  proposed  ruienaking 

(NPRM). 

summary:  This  action  proposes  to  revise 

an  existing  airworthiness  directive  (AD) 
applicable  to  certain  Gates  Learfet 
Model  25  series  airplanes,  which  would 
extend  the  inspection  interval  for  Stall 
Warning  Accelerometers  from  165  hours 
to  220  hours  time-in-service,  this  would 
permit  operators  to  perform  this 
inspection  in  oooiimctian  with  other 
airplsQe  msinteoance  schedules. 
DATE  Comments  must  be  received  on  or 
before  January  3, 1986. 

AOONESSEK.Send  comments  on  die 
proposal  in  dupKcate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-118-AD,  17900 
Pacific  Highway  South.  C-6ae66,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Gates  Learjet  Corporation.  P.O. 
Box  7707,  Wichita,  Kansas  67277,  or  may 
be  examined  at  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington. 
FOR  njRTNER  INFORMATION  CONTACT 
Robert  R.  Jackson,  Aerospace  Engineer, 
Widiita  Aircraft  Certification  Office, 
FAA,  Central  Region,  1801  Airport  Road, 
Mid-Continent  Airport.  Wichita.  Kansas 
67209:  telephone  (316)  946-^m 

iTion: 


Comnaate  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conmients  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  P^posed  Rulemaking  (NPRM) 
by  submitnng  a  request  to  FAA. 
Northwes*  viountain  Re^on.  Office  of 
the  Regional  Counsel  Attention: 


Airworthiness  Rules  DocJcet  No.  85-NM- 

118-AD.  17900  Pacific  Highway  South. 
C-6e966,  Seattle,  Washington  98166. 

Discussion 

Airworthiness  Directive  (AD)  82-01- 
04  Rl,  Amendment  3&-4751.  required  an 
initial  and  repetitive  inspection  of  the 
Stall  Warning  System  on  certain  Gates 
Learfet  Model  25  aeries  airplanes.  The 
repetitive  inspection  interval  presently 
required  is  165  hoots  time-in-service. 
Since  the  AD  was  adopted.  Gates 
Learjet  Corporation  has  revised  its 
maintenance  and  inspection  schedules. 
This  proposed  amendment  would 
exterid  the  maximum  inspection  interval 
as  required  by  the  existing  AD  from  165 
hours  time-in-service  to  220  hours  time- 
in-service;  this  interval  would  coincide 
with  the  Gates  Learfet  maintenance 
inspection  schedule  and  the  FAA 
Approved  Aircraft  Inspection  Programs. 
The  FAA  has  determined  that  this 
inspection  interval  can  be  extended 
without  comfMvmising  safety. 

In  addition,  this  proposed  amendment 
would  also  revise  paragraph  G.  of  the 
AD  to  reflect  the  correct  address  of  the 
Wichita  Aircraft  Certification  Office. 

It  is  estimated  that  180  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
It  has  been  determined  that  the 
requirements  of  this  proposed  AD  may 
actually  reduce  operators*  costs  since 
the  required  inspection  may  be 
accomplished  in  conjunction  wid)  other 
regularly  scheduled  airplane 
maintenance  and  inspections. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regidatory  Policies  and  Procedures  (44 
FR  111034;  February  28. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  diis 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  Gates  Learjet 
Models  25,  25A,  2^,  or  25C  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 


1.  The  authority  citation  for  Part  39 

continues  to  read: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  cevising  paragraphs  D.  and  G.  of 
Airworthiness  Directive  (AD)  82-01-04 
Rl,  Amendment  39-4751,  as  follows: 

D.  To  assure  proper  operation  of  the  Stall 
Wemiag  Ajceelerometer  Unit  unless 
previoaaiy  inspected  in  the  last  100  hours 
time-in-service  before  the  effective  date  of 
this  AO,  witin  the  next  50  hours  time-in- 
service,  and  at  intervals  not  to  exceed  220 
hours  time-in-service  thereafter,  perform  the 
inspectkm  of  the  Stall  Warning 
Accelerometer  in  accordance  with  Gates 
Learjet  Service  Bulletin  SB  23/24/2&-301B.  as 
appropriate. 

G.  Ahemate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  «viieii  approved  by  the  Manager, 
WichiU  Aircraft  Certification  Office.  FAA 
Central  Region.  TBOl  Airport  Road,  Room  100, 
Mid-Continent  Airport  Wichita.  Kansas 
67209. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
applicable  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Gates  Learjet  Corporation, 
P.O.  Box  7707,  Wichita,  Kansas  67277. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  FAA,  Central  Region, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Room  100.  Mid- 
Continent  Aiqjort,  Wichita.  Kansas. 

Issued  in  Seattle.  Washingtoa  on 
November  4. 196& 
Wayas ).  Bariow. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-26900  Filed  11-12-85:  8:45  am] 

BILUNO  CO0C< 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodal  Sacurtty  Administration 

20  CFR  Part  416 

[Regulations  No.  161 

Supptomental  Securfty  Income  for  ttie 
Aged,  BRnd,  and  Dtsabted;  RMOurce 
Limits  for  Condttionat  SSI  Payments 

agency:  Social  Security  Administration, 
HHS. 

action:  Proposed  Role. 

summary:  Curroit  regulations  for  the 
Supplemental  Security  Income  (SSI) 
program  provide  for  conditional  SSI 
payments  to  individuals  who  meet  all 
eligibility  criteria  except  that  they  have 
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nonhquid  resources  in  excess  of  tlie 
statutory  limits.  The  presumption  is  that 
since  these  individuals  have  little  or  no 
income  or  liquid  resources  with  which  to 
meet  basic  needs  for  food,  clothing  or 
shelter,  they  need  SSI  while  they 
dispose  of  their  excess  nonliquid 
resource(s).  The  current  regulations 
provide  special  limits  on  the  total  and 
liquid  resources  an  individual  can  own 
and  receive  conditional  payments.  The 
current  regulations  also  require  that  any 
conditional  payments  made  be  repaid 
from  the  proceeds  of  the  sale  of  the 
excess  resourcef^.  The  proposed 
regulation  would  eliminate  the  special 
limit  on  total  resources  but  retain  the 
special  limit  on  liquid  resources.  The 
proposed  regulation  would  also  retain 
the  requirement  that  any  conditional 
payments  made  be  repaid  from  the 
proceeds  of  the  sale  of  the  excess 
re80urce(s). 

DATES:  We  are  inviting  public  comments 
on  this  Notice  of  Proposed  Rulemaking 
(NPRM).  If  we  receive  your  comments 
no  later  than  January  13, 1988,  they  will 
be  considered  in  developing  the  final 
regulations. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Acting 
'  f)ommissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-A-3  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
telephone  (301)  594-7463. 
SUPPtEMENTARY  iNFORtiATiOH:  Section 
lB13(b)  of  the  Social  Security  Act  (the 
Act)  grants  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  the 
discretion  to  determine  the  period  or 
peritxls  of  time  within  which,  and  the 
manner  in  which,  various  kinds  of 
property  must  be  disposed  of  in  order  to 
be  included  in  determining  an 
individual's  eligibility  for  SSI  payments. 
The  Secretary  also  prescribes  the 
requirements  for  the  payment  of  benefits 
condition  upon  the  disposal  of  such 
property. 

The  current  regulations  provide  for 
conditional  payments  if  total  resources 
(liquid  plus  nonliquid)  do  not  exceed 
$3,000  for  an  iiulividual  and  $4,500  for  a 


couple.  Additionally,  the  liquid 
resources  owned  must  not  exceed  one- 
fourth  of  the  applicaUe  dollar  amount 
specified  in  section  1011(bHl)  of  the  Act 
in  the  case  of  an  individual,  and  the 
amount  speuTied  in  secticm  lAll(b)(2)  in 
die  case  of  an  individual  and  spouse, 
i.e.,  the  annual  Federal  benefit  rates. 
The  current  annual  Federal  benefit  rate 
is  $3,768  for  an  individaal  and  16.664  for 
a  couple.  Conditional  SSI  payments  are 
made  to  an  individual  who  is  ineligible 
because  he  or  she  owns  excess 
nonliquid  resources  to  meet  his  or  her 
basic  needs  for  food,  ftlnthing  and 
shelter  while  disposing  of  the  excess 
nonliquid  resources  (real  property 
within  6  months  and  other  property 
within  3  months).  Since  recipients  of 
conditional  payments  do  not  meet  all 
the  SSI  eligilHlity  requirements  (Le..  they 
have  excess  resources)  diaing  the 
conditional  payment  period,  the 
payments  made  are  overpayments. 
Ther^me.  recipients  must  agree  to 
repay  these  pajrments  from  the  proceeds 
of  the  disposition.  Similarly,  recipients 
are  also  liable  for  repayment  if  the 
resource  is  not  sold  and  no  new  current 
market  value  has  been  established.  See 
below  for  discussion  of  the  change  in 
the  "bona  fide  effort  to  seU"  policy. 

The  proposed  regulations  will 
eliminate  the  limit  on  total  resources  but 
retain  the  limit  on  liquid  resources.  Tlie 
effect  will  be  to  allow  some  additional 
individuals  who  have  little  or  no  income 
but  who  own  nonliquid  resources  (e.g., 
an  inherited  house]  that  are  difficult  to 
sell,  to  receive  conditional  payments 
while  they  dispose  of  the  resource.  The 
increase  in  the  number  of  individuals 
eligible  for  conditional  payments  as  a 
result  of  this  proposed  change  will  be 
small,  since  current  income 
requirements  and  the  current  limit  on 
liquid  resources  will  remain.  In  addition, 
most  of  these  conditional  payments 
should  subsequenUy  be  recouped  from 
these  individuals  from  the  proceeds  of 
their  resource  dispositions. 

The  proposed  regulations  on 
conditional  payments  also  revise  the 
"bona  fide  effort  to  sell"  policy  to 
conform  the  policy  for  valuing  resources 
in  the  conditional  payments  context  to 
the  general  policy  established  for 
valuing  resources  reflected  in  Social 
Security  Ruling  SSR  83-30a.  That  policy 
is  that  resources  must  be  valued  at 
current  market  value  (CMV)  and  when 
the  CMV  of  an  asset  changes,  the  new 
CMV  rather  than  the  original  CMV  is 
used.  (Note  that  property  which  cannot 
be  sold  at  any  price  because  of  a  legal 
bar  to  the  transfer  of  ownership  is  not  a 
resource  for  SSI  purposes.) 

The  relationship  of  the  two  policies  is 
as  follows.  When  an  individual  requests 


conditional  SSI  payments  of  dispose  of 
an  excess  resource,  the  individual  signs 
an  agreement  to  sell  the  excess  resource 
and  repay  the  conditional  SSI  paymeats 
with  the  proceeds.  However,  under 
existing  conditional  payments  policy  if 
an  individaal  makes  a  "bona  fide  effort 
to  sell"  the  reaoorce  and  is  unable  to  sell 
it  at  its  estimatad  valae,  we  currently 
teat  the  resoiBce  as  if  it  had  no  valae. 
Thus,  the  individaal  was  not  overpaid 
during  the  period  he  or  she  was 
attempting  to  dispose  of  the  resource, 
and  the  individaal  is  eligible  for  SSI 
payments.  Although  the  "bona  fide 
effort  to  seU"  test  is  reevaluated  at  the 
time  of  redetermination,  individuals  may 
continue  to  receive  SSI  indefinitely. 

Experience  has  demonstrated  that 
often  individuals  caniujt  dispose  of  the 
excess  resource(s)  at  the  originally 
estimated  value.  It  is  possibk,  however, 
that  the  excess  re80urce(s)  could  have 
been  disposed  of  for  cash  at  a  lesser 
amount  but  well  in  excess  of  the  SSI 
resource  limit  ($1,500  for  an  individual. 
$2,250  for  a  couple,  effective  January  1, 
1985,  $1,800/$2.4(XQ.  Thus,  the  current 
policy  allows  individoals  to  retain 
valuable  property  in  excess  of  the 
resource  limits  and  still  receive  SSI  for 
extended  periods.  Under  the  proposed 
rules,  when  time  period  for  attempting  to 
sell  an  excess  resource  expires 
(generally  6  months,  or  9  months  If  good 
cause  applies)  and  the  resource  has  not 
been  sold,  the  resource  will  be  counted 
at  market  value.  The  market  value 
originally  estimated  will  be  used  unless 
the  Individual  (at  any  time  within  the 
constraints  of  administrative  finality) 
submits  evidence  (e.g..  an  estimate  from 
a  disinterested  knowledgeable  source) 
of  a  lesser  current  market  value  leading 
to  a  detenninatioa  that  he  or  she  had  no 
excess  resources  for  the  period  and, 
thus,  has  not  been  overpaid.  Individuals 
will  be  advised  of  this  policy  and  the 
right  to  submit  addtional  evidence  at  the 
start  and  prior  to  the  expiration  of  the 
conditional  payment  period.  This  policy 
recognizes  diat  adverse  market 
conditions  may  drive  down  the  value  of 
the  excess  resource  (in  extreme 
situations  possibly  to  zero),  without 
presuming  that  vcduable  property  is 
valueless  because  the  owner  chooses 
not  to  sell  at  the  price  the  market  will  ■ 
bring. 

Executive  Order  12291:  These 
proposed  regulations  have  been 
reviewed  under  Executive  Order  12291 
and  do  not  meet  any  of  the  criteria  for  a 
major  regulation.  Based  on  the  best 
available  information,  both  program  and 
administrative  costs  would  be 
negli^ble. 
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Paperwork  Reduction  AcL  These 
proposed  regulations  impose  no 
additional  reporting  or  recordkeeping 
requirements  requiring  Office  of 
Management  and  Budget  clearance. 

Regulatory  Flexibility  Act:  We  certify 
that  these  proposed  regulations  will  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
rules  affect  only  individuals  and  States. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354. 
the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  program). 

List  of  SubjecU  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 

Dated:  February  21, 1965. 
Martha  A  McSteen. 
Acting  Conunissioner  of  Social  Security. 

Approved:  May  21, 1985. 
Matgarat  M.  Hocklar, 
Secretary  of  Health  and  Human  Services. 

PART  4ie-(AMEN0E01 

Subpart  L  of  Part  416  of  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citatioi^for  Subpart  L 
of  Part  416  continues  to  rea()  as  follows: 

Authority:  Sees.  1102, 1601,  ifca,  1611, 1612, 
1613, 1614(f),  and  1631(d)  of  the  Social 
Security  Act.  as  amended;  49  Stat;647,  ^s 

amended,  86  Stat.  1465, 1466, 1< 

42  U.S.C  1302. 1381, 1381a,  12 
1382c(f).  and  1383(d). 

2.  Section  416.1240-i^amen(S^d  by 
removing  paragraph  (a)(1),  rede^gnating 
paragraphs  (a)(2)  and  (3)  as  (a)  (!)  and 
(2),  changing  the  reference  in  paragraph 
(b).  and  adding  paragraph  (c)  to  read  as 
follows: 

§416.1240    Otapositkm  Of  rMOurcM. 

(a)  Where  the  resoiut:es  of  an 
individual  (and  spouse,  if  any)  are 
determined  to  exceed  the  Hmitations 
prescribed  in  S  416.1205,  such  individual 
(and  spouse,  if  any)  shall  not  be  eligible 
for  payment  except  under  the  conditions 
provided  in  this  section.  Payment  will  be 
made  to  an  individual  (and  spouse,  if 
any)  if: 

(1)  Total  includable  liquid  resources 
(as  defined  in  §  416.1201(b])  do  not 
exceed  one-fourth  of  the  applicable 
dollar  amount  specified  in  section 
1611(b)(1)  of  the  Act  in  the  case  of  an 
individual  and  in  section  1611(b)(2)  in 
the  case  of  an  individual  and  spouse; 
and 

(2)  The  individual  agrees  in  writing  to: 


(i)  Dispose,  at  current  market  value,  of 
the  nonliquid  resources  (as  defined  in 
S  416.1201(c))  in  excess  of  the  limitations 
prescribed  in  §  416.1205  within  the  time 
period  specified  in  §  416.1242;  and 

(ii)  Repay  any  overpayments  (as 
defined  in  S  416.1244]  with  the  proceeds 
of  such  disposition. 

(b)  Payment  made  for  the  period 
during  which  the  resources  are  being 
disposed  of  will  be  conditioned  upon  the 
disposition  of  those  resources  as 
prescribed  in  paragraph  (a)(2)  of  this 
section.  Any  payments  so  made  are  (at 
the  time  of  disposition)  considered 
overpayments  to  the  extent  they  would 
not  have  been  paid  had  the  disposition 
occurred  at  the  beginning  of  the  period 
for  which  such  payments  were  made. 

(c)  If  an  individual  fails  to  dispose  of 
the  resources  prescribed  in  paragraph 
(a)(2)  of  this  section,  regardless  of  the 
efforts  he  or  she  makes  to  dispose  of 
them,  the  resources  will  be  coimted  at 
their  current  market  value  and  the 
individual  will  be  ineligible  due  to 
excess  resources.  The  original  estimate 
of  current  market  value  will  be  used 
unless  the  individual  submits  evidence 
establishing  a  lower  value  (e.g.,  an 
estimate  from  a  disinterested 
knowledgeable  source) 

[FR  Doc  85-28042  Filed  11-12-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
CQ07-8S-32I 

Safety  Zone;  TamfM  Bay,  Hillst>orough 
Bay  and  ApfKoaches 

AOENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  local  regulations  governing  the 
movement  of  vessels  carrying 
anhydrous  ammonia  in  heavily 
populated  areas  of  Tampa  Bay  and 
Hillsborough  Bay  and  their  approaches 
and  while  the  vessels  are  moored  at 
receiving  facilities.  In  view  of  the 
hazards^associated  with  anhydrous 
ammonia,  the  Coast  Guard  deems  it 
necessary  to  control  the  movement  of 
anhydrous  ammonia  vessels  and  to 
establish  marine  safety  zones 
surrounding  these  vessels  in  certain 
prescribed  areas  and  under  certain 
conditions. 

DATE:  Comments  must  be  received  on  or 
before  December  30, 1985. 
AODRC8SE8:  Comments  should  be 
mailed  to  Commander  (mps],  Seventh  * 


Coast  Guard  District.  51  SW  First  Ave., 
Miami,  FL  33130.  The  comments  will  be 
available  for  inspection  and  copying  at 
51  SW  First  Avenue,  Room  827, 
telephone  (305)  350-5651.  Normal  office 
hours  are  between  7:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand  delivered  to  this  address. 

FOR  FURTMCR  INFORMATION  CONTACT: 

Lieutenant  (j.g.)  Harry  D.  Craig, 
Telephone  (305)  350-^5651. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  ar^  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD7-85-32)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  The  proposed 
rules  may  be  changed  in  light  of  the 
comments  received.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  the  notice  are 
Lieutenant  ]ames  H.  McDowell,  project 
officer,  Coast  Guard  Marine  Safety 
Office  Tampa,  and  LCDR  Kenneth  E. 
Gray,  project  attorney,  Seventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

This  action  is  being  considered  in 
view  of  the  hazards  associated  with 
anhydrous  ammonia.  Anhydrous 
ammonia  is  generally  carried  aboard 
vessels  as  a  liquid  at  a  reduced 
temperature.  In  its  natural  state  it  is  a 
colorless  gas  with  a  penetrating, 
pungent,  and  suffocating  odor  which  is 
immediately  dangerous  to  life  and 
health  at  concentrations  of  500  parts  per 
million.  The  accidential  release  of  a 
large  amount  of  anhydrous  ammonia 
such  as  that  normally  carried  aboard  a 
ship,  in  a  populated  area  presents  a 
serious  threat  to  the  well  being  of  the 
community. 

The  Captain  of  the  Port  Tampa 
developed  the  proposed  regulations 
after  consulting  with  the  primary  users 
of  Tampa  Bay.  The  precaution  of  the 
floating  safety  zone  is  deemed 
necessary  because  the  drafts  of  loaded 
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anhydrous  ammonia  vessels  usually 
constrains  them  to  the  main  ship 
channel.  This  limits  their  ability  to  take 
evasive  action  when  operating  within 
the  confines  of  these  channels  or  around 
the  anhydrous  ammonia  receiving 
terminal.  The  chance  of  a  collision  is 
minimized  by  eliminating  crossing, 
overtaking,  or  passing  situations  in  the 
affected  dfiannels. 

Loaded  anhydrous  ammonia  vessels 
will  be  permitted  to  enter  Tampa  Bay 
and  its  approaches  during  daylight  hours 
with  a  minimum  of  three  miles  visibility. 
The  inherent  risks  of  transporting 
anhydrous  ammonia  increases  during 
periods  of  reduced  visibility  or  at  night. 
A  cloud  of  anhydrous  ammonia  cannot 
be  seen  at  night  when  visibility  is 
reduced  and  would  be  difficult  to  track. 
Further,  navigation  at  night  is  inherently 
more  difficult  The  safety  zone  is  a 
"floating  safety  zone"  and  includes  the 
entire  vndth  of  the  affected  channels  and 
100  yards  fore  and  aft  of  the  anhydrous 
ammonia  vessels.  The  parameters  of  the 
floating  marine  zone  for  loaded 
anhydrous  anmionia  carriers  transiting 
Tampa  Bay  are  as  follows:  Tampa  Bay 
Cut  "F"  Channel  Lighted  Buoys  "3F'  and 
"4F"  north  through  and  including 
Gadsen  Point  Cut  Lighted  "3"  and 
commencing  at  Garden  Point  Cut 
Lighted  Buoys  "7"  and  "8"  north  and 
including  Hillsborough  Cut  "C"  Channel 
to  the  southern  tip  of  Hookers  Point  and 
into  Port  Sutton.  For  vessels  bound  for 
the  anhydrous  ammonia  receiving 
facilities  at  Port  Sutton.  For  vessels 
bound  for  the  R.  E.  Knight  anhydrous 
ammonia  receiving  facility  at  Hookers 
Point,  the  floating  safety  zone  continues 
from  Hillsborough  Cut  "C"  Chflimel 
through  Hillsborough  Cut  "D"  Channel 
through  Hillsborough  Cut  "D"  Channel 
to  the  southern  tip  of  Harbor  Island.  The 
floating  safety  zone  is  disestablished 
when  the  vessels  are  safely  moored  at 
the  anhydrous  ammonia  receiving 
facilities  at  FL  E.  Knight  Pier  at  Hookers 
Point  or  W.  R.  Grace  or  International 
Metals  and  Chemicals  at  Port  Sutton. 

A  fixed  safety  zone  is  estabUshed 
which  extends  150  feet  waterside  from 
an  anhydrous  ammonia  vessel  while  it  is 
moored  at  the  receiving  facilities  at  R.  E. 
Knight  on  Hookers  Point  and  W.  R. 
Grace  and  International  Metals  and 
Chemicals  at  Port  Sutton.  Any  vessels 
desiring  to  enter  the  fixed  safety  zone 
must  obtain  authorization  from  the 
Captain  of  the  Port  Tampa.  Vessels 
transiting  in  the  vicinity  of  the  fixed 
safety  zone  should  do  so  with  as^low  a 
speed  as  conditions  permit.  The  fixed 
safety  zone  is  deemed  necessary  to 
prevent  surge  to  moored  anhydrous 


ammonia  vessels  which  may  cause 
damage  to  modrings,  transfer  systems 
and/or  loading  arms  and  result  in  an 
anhydroQS  ammonia  spill. 

For  anhydrous  ammonia  vessels 
departing  port  with  cargo,  the  floating 
safety  zone  is  establishing  when  they 
depart  any  of  the  above  anhydrous 
ammonia  receiving  facilities  and 
includes  the  same  parameters  as 
described  above. 

A  passing  window  is  provided  for 
mariners  between  Gadsden  Point  Cut 
Lighted  Buoy  "3"  and  Gadsden  Point  Cut 
Lighted  Buoys  '7"  and  "8"  where  the 
floating  safety  zone  is  not  in  effect  and 
vessel  passing  is  permitted.  The  passing 
window  is  provided  because  deeper 
water  outside  the  estabHshed  channel 
permits  vessels  to  give  a  wide  berth  to 
anhydrous  ammonia  vessels.  This  also 
facilitates  the  movement  of  traffic  in 
upper  Tampa  Bay. 

This  proposed  safety  zone  regulation 
would  require  persons  to  comply  with 
the  general  safety  regulations  contained 
in  33  CFR  165.23  which  prohibits 
persons  from  entering  the  safety  zone 
without  authorization  from  Captain  of 
the  Port.  Mariners  will  be  provided 
advance  notice  of  scheduled  anhydrous 
ammonia  transits  of  Tampa  Bay  by 
broadcast  Notice  of  Mariners. 

The  person  directing  the  movement  of 
the  anhydrous  ammonia  vessel  is  not 
permitted  to  enter  the  safety  zone  if  the 
time  varies  more  than  one  half  hour 
from  the  scheduled  time  stated  in  the 
broadcast  Notice  of  Mariners.  If  the 
vessel's  actual  arrival  at  the  safety  zone 
will  be  more  than  one  half  hour  from  the 
scheduled  time,  permission  must  again 
be  obtained  from  the  Captain  of  the  Port 
prior  to  commencing  the  transit.  The 
Captain  of  the  Port  will  take  into 
consideration  other  vessel  movements 
prior  to  rescheduling  the  safety  zone. 

Prior  to  commencing  the  movement, 
the  person  directing  the  movement  of 
the  anhydrous  ammonia  vessel  shall 
make  a  security  broadcast  to  advise 
other  mariners  of  the  intended  transit 
All  additional  security  broadcasts,  as 
recommended  in  the  U.S.  Coast  Pilot, 
shall  be  made  throughout  the  transit. 

For  incoming  anhydrous  ammonia 
carriers,  a  Coast  Guard  vessel  will  meet 
the  anhydrous  ammonia  carrier  at 
TaD^)a  Cut  "F'  Channel  Lighted  Buoys 
"3F*  and  "4F'  and  escort  it  to  the  berth 
and  will  remain  on  scene  to  enforce  the 
Qoating  safety  zone  until  the  vessel  is 
safely  moored  at  the  receiving  facility. 
For  outgoing  vessels  carrying  anhydrous 
ammonia  the  process  will  be  reversed. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 


Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedives  (44  FR 11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Anhydrous  ammonia 
carriers  have  been  transiting  Tampa  Bay 
for  years.  The  conditions  outlined  herein 
for  moving  anhydrous  ammonia  vessels 
in  Tampa  Bay  have  been  followed  for  at 
least  five  (5)  years.  In  recent  years,  for 
each  of  these  anhydrous  ammonia 
vessel  movements,  the  Captain  of  the 
Port  Tampa  has  exercised  his  authority 
on  a  case  by  case  basis  and  established 
a  temporary  floating  safety  zone  in  the 
form  of  Captain  of  tiie  Port  Orders. 
These  Orders  prescribed  conditions  for 
operating  similar  to  those  contained  in 
this  Notice  of  Proposed  Rulemaking.  By 
establishing  a  permanent  rule  the  Coast 
Guard  will  enhance  its  ability  to  provide 
the  pubUc  with  the  widest  dissemination 
of  the  rule.  Small  and  large  companies 
are  aware  of  the  scheduled  anhydrous 
ammonia  transits  and  adjust  dieir 
movements  accordingly  causing 
minimum  economic  impact. 

The  time  constraint  placed  on  the 
anhydrous  ammonia  vessel  for  its 
entrance  to  the  safety  zone  is  intended 
to  allow  non-regulated  vessel  operators 
to  more  efficiently  schedule  their 
movements  and  not  be  penalized  by  last 
minute  changes  by  anhydrous  ammonia 
vessels. 

The  fixed  safety  zone  requires  that 
vessels  desiring  to  pass  within  150  feet 
of  a  moored  anhydrous  ammonia  vessel 
obtain  permission  from  the  Captain  of 
the  Port  Tampa  prior  to  doing  so.  This  is 
not  expected  to  be  restrictive.  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  165 

Harbors,  Marine  safety.  Navigation 
(water).  Vessels,  Waterways. 

Proposed  RegulatioiM 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  122S  and  1231;  SO 
U.S.C.  191;  49  CFR  1.46;  and  33  CFR  1.05-l(g). 
.  6.04-1,  6.04-6  and  160.5 

2.  A  new  S  165.703  is  added  to  read  as 
follows: 
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(a)  A  floatiiig  safety  zone  is 
established  consisting  of  an  area  1000 
yards  fore  and  aft  of  a  loaded 
anhydrous  ammonia  vessel  and  the 
width  of  the  channel  in  the  following 
areas: 

(1)  For  inbound  tank  vessels  loaded 
with  anhydrous  ammonia,  Tampa  Bay 
Cut  "P'  Channel  firom  Lighted  Buoys 
"3F'  and  "4r'  north  and  including 
Tampa  Bay  Cut  "D"  Channel  Lighted 
Buoy  "30"  and  commencing  at  Gadsden 
Point  Cut  Lighted  Buoys  "7"  and  "8" 
north  and  including  Hillsborough  Cut 
•*C"  Channel. 

(i)  For  vessels  bound  for  R.  E  Knight 
Pier  at  Hookers  Point  the  safety  zone 
includes,  in  addition  to  the  area  in  (a] 
(1).  Hillsborough  Cut  "D"  Channel  to  the 
southern  tip  of  Harbor  Island. 

(ii)  For  vessels  bound  for  the 
anhydrous  ammonia  receiving  terminal 
at  Port  Sutton  the  safety  zone  includes, 
in  additon  to  the  area  in  (a)  (1),  Port 
Sutton  Channel. 

(2)  For  outboimd  tank  vessels  loaded 
with  anhydrous  ammonia  the  safety 
zone  is  established  when  the  vessel 
departs  the  receiving  terminal  and 
continues  through  the  area  described  in 
(a)  (1). 

(3)  The  floating  safety  zone  is 
disestablished  when  the  anhydrous 
ammonia  carrier  is  safely  moored  at  the 
anhydrous  ammonia  receiving  facility. 

(b)  A  safety  zone  is  established  which 
extends  150  feet  waterside  from  an 
anhydrous  ammonia  vessel  while  it  is 
moored  at  the  receiving  facilities  at  R.  E. 
Knight  on  Hookers  Point  and  W.  R. 
Grace  and  International  Metals  and 
Chemicals  at  Port  Sutton.  Any  vessels 
desiring  to  enter  the  safety  zone  must 
obtain  authorization  from  the  Captain  of 
the  Port  Tampa.  Vessels  transiting  in 
vicinity  of  the  safety  zone  should  do  so 
writh  as  slow  a  speed  as  conditions 
permit. 

(c)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.23 
apply. 

(d)  The  Marine  Safety  Office  Tampa 
will  notify  the  maritime  community  of 
periods  during  which  these  safety  zones 
will  in  effect  by  providing  advance 
notice  of  scheduled  arrivals  and 
departures  of  loaded  anhydrous 
ammonia  vessels  via  a  marine  broadcast 
Notice  of  Mariners. 

(e)  Should  the  actual  time  of  entry  of 
the  anhydrous  ammonia  vessel  into  the 
safety  zone  vary  more  than  one  half 
hour  from  the  scheduled  time  stated  in 
the  broadcast  Notice  to  Mariners,  the 
person  directing  the  movement  of  the 
anhydrous  ammonia  vessel  shall  obtain 


permission  from  Captain  of  the  Port 
Tampa  before  commencing>the  transit. 

(f)  Prior  to  commencing  the  movement, 
the  person  directing  the  movement  of 
the  anhydrous  ammonia  vessel  shall 
make  a  security  broadcast  to  advise 
mariners  of  the  intended  transit.  All 
additional  security  broadcasts  as 
recommended  by  the  U.S.  Coast  Pilot  5, 
ATLANTIC  COAST  shall  be  made 
throughout  the  transit. 

(g]  Vessels  carrying  anhydrous 
ammonia  are  permitted  to  enter  and 
transit  Tampa  Bay  and  Hillsborough  Bay 
and  approaches  during  daylight  hours 
only  with  a  minimum  of  three  miles 
visibility. 

(h)  The  Captain  of  the  Port  Tampa 
may  waive  any  of  the  requirements  of 
this  subpart  for  any  vessel  upon  finding 
that  the  vessel  or  class  of  vessel, 
operational  conditions,  or  other 
circumstances  are  such  that  application 
of  this  subpart  is  unnecessary  or 
impractical  for  purposes  of  port  safety 
or  environmental  safety. 

Dated:  October  24, 1965. 
RJ>.  Cueroni, 

Rear  Admiral,  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  85-26836,  Filed  11-12-85;  8:45  am] 

BtLUNQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-»-FRC-2922-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Utah;  Visibility 

agency:  Environmehtal  Protection 

Agency. 

ACTION:  Proposed  Rulemaking. 

summary:  In  this  action,  EPA  proposes 
to  approve  the  new  source  review  (NSR) 
and  monitoring  plan  for  visibility  in  a 
revision  to  the  Utah  State 
Implementation  Plan  (SIP).  This  action  is 
a  result  of  rulemaking  on  October  23, 
1984  (49  FR  42670),  at  which  EPA 
proposed  to  disapprove  SIPs  of  states 
which  failed  to  comply  with  the 
provisions  of  40  CFR  51.305  (visibility 
monitoring)  and  51.307  (visibility  NSR). 

The  Governor  of  Utah  submitted  a  SIP 
Revision  for  Visibihty  Protection  and 
the  Visibility  Regulation  on  April  26. 
1985.  Review  of  the  plan  and  regulations 
indicates  that  Utah  has  met  the  criteria 
of  40  CFR  51.305  and  51.307. 

DATE:  Comments  are  due  January  13, 
1986. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Robert  R.  DeSpain, 


Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency,  One 
Denver  Place,  Suite  1300, 999 18th  Street. 
Denver,  Colorado  80202-2413. 

Copies  of  the  state  submittal  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.ni.  Monday  through 
Friday  at  th'e  following  location: 
Environmental  Protection  Agency, 
Region  Vm,  Air  Programs  Branch,  One 
Denver  Place,  Suite  1300, 999 18th  Street. 
Denver,  Colorado  80202-2413. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Hanley,  Air  Programs  Branch, 
Environmental  Protection  Agency,  One 
Denver  Place.  Suite  130a  999 18th  Street, 
Denver,  Colorado  80202-2413,  (303)  293- 
1757. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  leOA  of  the  Clean  Air  Act,  42 
U.S.C  7491,  requires  visibility  protection 
for  mandatory  Class  I  Federal  areas 
where  EPA  has  determined  that 
visibility  is  an  important  value. 
("Mandatory  Class  I  Federal  areas"  are 
certain  national  parks,  wilderness  areas, 
and  international  parks,  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a),  40  CFR  11.400-937.)  Section 
169A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
states  to  amend  their  State 
Implementation  Plans  (SIPs)  to  provide 
for  visibility  protection. 

On  December  2, 1980,  EPA 
promulgated  the  required  visibility 
regulations  in  45  FR  80084,  codified  at  40 
CFR  51.300  et  se^.  It  required  the  states 
to  submit  their  revised  SIPs  to  satisfy 
those  provisions  by  September  2, 1981. 
(See  45  FR  80091,  codified  in  40  CFR 
51.302(a)(1).)  That  rulemaking  resulted  in 
numerous  parties  seeking  judicial 
review  of  the  visibility  regulations.  In 
March  1981,  the  Court  stayed  the 
litigation  pending  EPA  action  on  related 
administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110  of  the  Act  to  promulgate 
visibility  SIPs.  A  negotiated  settlement 
agreement  between  EPA  and  EDF 
required  EPA  to  promulgate  visibility 
SIPs  on  a  specific  schedule.  It  required 
EPA  to  propose  to  incorporate  Federal 
regulations  in  States  where  SIPs  are 
deficient  with  respect  to  the  1980 
visibility  new  source  review  and 
monitoring  regulations,  40  CFR  51.307 
and  51.305,  respectively.  However,  the 
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settlement  allows  a  state  an  opportunity 
to  avoid  Federal  promulgation  iif  it 
submits  a  SIP  by  May  6, 1985.  Utah  is 
one  of  die  states  listed  in  49  FR  42870  as 
having  an  inadequate  New  Source 
Review  (NSR)  and  monitoring  plan  fot 
visibility  protection. 

On  ^ril  26, 1985,  the  Governor  of 
Utah  submitted  a  SIP  Revision  for 
Visibihty  Protection  and  the  Visibility 
Regulations  for  monitoring  and  new 
source  review.  The  submittal  cites  the 
Utah  Code  Annotated  1953,  as 
Amended.  Section  28-13-1,  as  a  policy 
of  the  State  "to  facilitate  the  enjoyment 
of  natural  attractions  of  the  State."  Utah 
has  five  mandatory  Class  I  areas: 
Arches,  Bryce  Canyon.  Canyonlands, 
Capitol  Reef,  and  Zion  National  Paiiis. 
No  other  Class  I  areas  currently  exist  in 
the  State. 

The  SIP  commits  the  State  to  visibility 
protection  consistent  ¥vith  the  Clean  Air 
Act  to  be  afforded  within  the  park 
boundaries.  The  SIP  is  to  be  reviewed 
annually  and  revised  as  necessary. 

Visibility  Monitoring  Strategy 

40  CFR  51.305  requires  all  States  with 
visibility  protection  areas  to  have  a 
monitoring  strategy  for  evaluating 
visibility  in  any  mandatory  Federal 
Class  I  area  by  visual  observation  or 
other  appropriate  monitoring  techniques. 
The  purposes  of  this  requirement  are  to 
generate  data  for  evaluating  visibility 
impairment  trends,  determine  potential 
impacts  of  new  sources,  assess  the 
effectiveness  of  the  visibility  protection 
program,  and  identify  major  contributing 
sources.  These  purposes  can  be 
adequately  addressed  by  determining 
the  background  visibility  protection 
areas  and  docimienting  the  extent  of  any 
visibility  impairment  that  can  be 
attributed  by  a  source  or  small  group  of 
sources. 

Visibility  impairment  is  the  human 
perception  of  the  effects  of  natural  or 
man-made  conditions  which  reduce 
visual  range  or  contrast,  or  coloration 
change.  Thus,  a  visibility  monitoring 
program  should  id^ptify  these  effects  as 
well  as  differentiate  man-made  effects 
from  natural  conditions.  The  program 
could  generate  various  types  of  data 
such  as  reports  from  human  observers, 
photographs,  and/or  automated 
instruments.  The  minimum  data 
collection  technique  that  40  CFR  51.305 
requires  is  visual  observation.  However, 
other  more  objective  techniques  are 
available.  (See  "Interim  Guidance  for 
Visibility  Monitoring",  Office  of  Air 
Quality  Planning  and  Standards, 
November  1980  (EPA  450/2-80-082). 

The  monitoring  section  of  the  Utah 
Visibility  Protection  Plan  consist  of 
three  components: 


(1)  Monitoring  by  the  Federal  Land 
Manager  (FLM). 

(2)  MoEdtoriitg  by  sources  proposing  to 
locate  or  modify  in  an  area  where 
emiasiona  may  impact  Class  I  areas,  and 

(3)  Implementation  of  a  state 
monitoring  network. 

"Monitoring  by  the  FLM"  is  die 
assessment  of  visibility  background  and 
trends  by  obtaining  eidsting  data 
available  from  the  FLM.  The  National 
Parks  in  Utah  have  been  or  are  still 
being  monitored  by  the  National  Park 
Service  (NPS).  For  those  areas  where 
monitoring  no  longer  occurs,  the  NPS 
feels  there  is  sufficient  backgroimd  data, 
Le.,  five  to  six  years  of  monitoring  data. 
For  those  areas  where  monitoring  is  still 
being  conducted,  the  State  is  seeking  a 
cooperative  agreement  with  the  NPS  to 
facilitate  visibihty  monitoring  and  data 
exchange.  Currently,  the  NPS  performs 
visibihty  monitoring  at  the  follotving 
sites: 

(1)  Bryce  Canyon  National  Park, 

(2)  Zion  National  Park, 

(3)  Capitol  Reef  National  Park,  and 
(4]  Canyonlands  National  Park. 
Monitoring  by  sources  proposing  to 

locate  or  modify  in  the  locale  where 
emissions  may  impact  Class  I  areas  will 
add  to  the  background  and  trend  data 
bank  of  that  Class  I  area. 

The  State  intends  to  establish  a 
monitoring  network  to  complement  the 
monitoring  required  by  the  SIP  and  to 
provide  additional  background  data.  It 
will  perform  visual  and  photographic 
monitoring  until  additional  funding  can 
be  obtained  to  begin  installation  of  a 
continuous  visibility  monitoring 
network. 

The  Utah  monitoring  section  of  the 
Visibilify  SIP  consists  of  a  statement  of 
goals,  a  list  of  monitoring  methods,  and 
a  provision  for  future  plan  revisions. 
These  provisions  meet  EPA  criteria  and 
EPA  is  proposing  to  approve  this  phase 
of  the  plan. 

New  Source  Review 

40  CFR  51.307  requires  states  to 
review  new  major  stationary  sources 
and  major  modifications  prior  to 
construction  to  assess  potential  impacts 
on  visibihty  in  any  visibility  protection 
area,  regardless  of  the  air  quality  status 
of  the  area  in  which  the  source  is 
located.  That  is,  sources  locating  in 
attainment  areas  and  nonattainment 
areas  must  undergo  visibility  new 
source  review  (See  40  CFR  51.307(a)  and 
(b)(2),  respectively).  These  requirements 
ensure  that  (1)  the  visibiUfy  impact 
review  is  conducted  in  a  timely  and 
consistent  manner,  (2)  the  reviewing 
authority  considers  any  timely  FLM   ■ 
analysis  demonstrating  that  a  proposed 
source  would  have  an  adverse  impact 


on  visibiUfy,  and  (3)  public  availabiUfy 
of  the  permitting  authorify's  conclusion. 
There  are  two  parts  to  visibiUfy  NSR: 
PSD  major  stationary  sources  and  major 
sources  in  nonattainment  areas. 

For  all  Major  PSD  Stationary  Sources 

(1)  The  SUte  must  notify  the  FLM  in 
writing  not  more  than  30  days  after 
receiving  a  permit  appUcation  or 
advance  notification  of  appUcation  from 
a  proposed  source  that  may  impact  a 
visibilify  protection  area. 

(2)  This  notification  must  take  place  at 
least  60  days  prior  to  the  public  hearing 
on  the  appUcation  and  must  contain  any 
{malysis  of  the  potential  impact  of  the 
proposed  source  on  visibUify. 

(3)  The  State  must  consider  any 
analysis  concerning  visibiUty 
impairment  performed  by  the  FLM  and 
received  not  more  than  30  days  after  the 
notification. 

(4)  If  the  State  does  not  concur  with 
the  FLM's  analysis  that  adverse 
visibiUfy  impairment  will  result  fitim  the 
proposed  source,  the  State  must  provide 
in  its  notice  of  pubUc  hearing  on  the 
appUcation  an  explanation  of  its 
decision  or  give  notice  as  to  where  the  - 
explanation  can  be  obtained. 

(5)  The  State  must  have  the  abiUfy  to 
require  a  permit  appUcant  to  monitor 
visibiUfy  in  or  around  the  visibiUfy 
protection  areas. 

For  Major  Sources  in  Nonattainment 
Areas 

(1)  A  major  source  of  modification 
that  may  impact  a  visibiUfy  protection 
{tree  must  provide  a  visibilify  impact 
analysis. 

(2)  The  State  must  ensure  that  the 
sources'  emissions  are  consistent  «vith  , 
the  national  visibiUfy  goal.  The  State 
may  consider  the  cost  of  compUance,  the 
time  for  compUance,  the  energy  and 
non-air  quaUfy  environmental  impacts 
of  compliance,  and  the  useful  life  of  the 
source. 

(3)  The  State  must  foUow  the  same 
procedures  outlined  in  the  PSD  items  1-^ 
above  in  conducting  nonattainment  area 
visibiUfy  reviews. 

Items  1  through  5  for  major  PSD 
stationary  sources  and  items  1  through  3 
for  major  sources  in  nonattainment 

areas  are  the  procedural  steps  in 

visibiUfy  review  as  defined  in  40  CFR 
^1.307. 

The  Utah  visibiUty  SIP  has 
incorporated  into  the  NSR  section  its 
existing  permit  requirements  for  any 
source  locating  in  an  attainment  or 
nonattainment  area.  The  Utah  Air 
Conservation  Regulation  (UACR)  3.1, 
NoUce  of  Intent  and  Approval  Order, 
specifies  the  standard  requirements  for 
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any  peimit  i^lication  and  pennit 
ai^irovaL 

The  ViaHiUity  Regulation.  UACR 
Section  3^1.1,  providet  for  the 
Executive  Secretaiy  (Utah  Bureau  of  Air 
Quality  permit  issuing  authority]  to 
consider  any  analysis  perfmmed  by  the 
State  and  the  FLM  and  to  deny  a  permit 
if  the  proposed  source  or  modification 
would  have  adverse  impact  in  any 
Federal  Class  I  area.  Further.  UACR 
Section  3J1.1  conditions  any  permit 
issued  under  Section  3.1  in  that  the 
Executive  Secretary  will  require  the  use 
of  air  pollution  control  equipments,  . 
technologies,  methods,  or  work  practices 
deemed  necessary  to  mitigate  visibility 
impact  in  Class  I  areas. 

The  SIP  commits  to  the  notificatian 
time  frame  requirements  to  the  FLM.  It 
commits  to  provide  an  explanation  of  its 
decision  should  it  disagree  with  the 
FLKf  s  assessment  on  a  proposed 
source's  impact  on  visibility  and  to  give 
notice  as  to  where  that  explanation  can 
be  obtained. 

FLM  Coocdinatioa 

Under  section  165(d)  of  the  Clean  Air 
Act  the  FLM  is  given  an  affirmative 
responsibility  to  protect  air  qnahty 
related  values,  inchiding  visibility,  in 
lands  within  a  Class  I  area.  The 
visibility  regulations  allow  the  FLM  the 
opportunity  to  identify  visibibty 
impairment  and  to  identify  elements  for 
inclusion  in  monitoring  strategies.  The 
FLM  must  maintain  these  areas 
consistent  with  congressional  land  use 
goals. 

The  State  of  Utah  has  accwded  the 
FLM  (throng  the  National  Park  Service 
(NFS))  opportunities  to  participate  and 
comment  m  its  visibility  SIP  and 
regolatiens.  Comments  by  the  MPS  were 
considered  and  incorporated  where 
applicable.  The  State  has  committed  in 
the  SIP  to  consult  continoaUy  with  the 
FLM  on  the  review  and  implementation 
of  the  viaibilify  program.  Further,  the 
State  recognizes  the  expertise  of  the 
FLM  [Le^  the  MPS)  hi  monitoring  and 
new  aonrce  applicabifify  analyses  for 
viaibilify  and  has  a^eed  to  notify  the 
FLM  of  any  advance  notification  or 
early  consaltatian  with  a  major  new  or 
modifying  source  prior  to  the  submission 
of  the  peimit  apphcation. 

Summary  of  action^ 

The  April  28, 1985  submittal  by  the 
Governor  of  Utah  includes  an  adequate 
visibilify  plan  and  regnlation  to  meet  the 
requirements  of  40  CFR  51.305  and 
51.307  and  the  criteria  '^'fn^^1ww^  in  49 
FR  4287a  (One  shoold  reference  the 
October  23, 1984. 48  FR  4287a  for 
additional  information).  The  SIP 
commits  to  an  annual  review  and 


making  any  dianges  deemed  necessary. 
The  SIP.  therefore,  has  established  the 
commitment  to  review  die  visibilify 
requirements  listed  in  40  CFR  Part  51 
SviipaH  P-Protection  of  VisibiUfy.  The 
SIP  is  still  deficient  far  all  the  other 
requirements  of  Subpart  P  (except  51.305 
and  51.307)  which  should  be  addressed 
wittiin  the  proper  timeframe  after  EPA 
promulgation  or  mlemking. 

Under  5  U.S.Q  e06(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntunber  of  small  entities. 
(See  48  FR  8700.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

He  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  w^tfier  they 
meet  the  requirements  of  sections 
110(a)(2)(A)-{K)  and  110(a)(3]  of  the 
Clean  Air  Act  as  amended.  "These 
revisions  are  being  proposed  pursuant  to 
sections  110(a)  and  301(a)  of  the  Clean 
Air  Act  as  amended  (42  USC  7410  (a) 
and  7601  (a)). 

Authority.  42  U.S.C7401-7B42.  ' 
List  of  Subjects  fan  40  CFR  Psrt  52 

Air  pollution  ccmtn^  Ozone,  Sulfur 
Oxides.  Nitrogen  Dioxide,  Lead, 
Particulate  Matter.  Carbmi  Monoxide, 
and  Hydrocarbons. 

Dated-  August  19, 1986 
IivriB  L.  DickaMn, 

Acting  Regional  Administrator. 

(FR  Doc.  85-28938  Filed  11-12-65;  8:45  am] 
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40  CFR  Part  435 
[OW-Fm.-2922-61 

Oil  and  Gas  Extraction  Point  Sourca 
Category,  Offslwra  Subcatagory*. 
Effluent  Limitations  GuMaOnaa  and 
New  Sourcaa  Parfonnanca  Standarda 

aocncy:  Environmental  Protection 
Agency  (EPA). 

ACnoMc  Extension  of  comment  period 
and  notice  of  workshop  on  proposed 
regulations. 

SUMMAirr.  EPA  is  scheduling  a  public 
workshop  on  proposed  best  available 
technology  effluent  limitations 
guidelines  and  new  source  performance 
standards  for  the  o&h(»e  oil  and  gas 
industry  that  were  published  in  the 
Federal  RsgMer  on  August  28. 1985  (50 
FR  34502).  EPA  is  also  extending  the 
original  comment  period  on  the 
proposed  regulation. 


dates:  The  comsaent  period  for  the 
proposed  rule  is  extended  by  30  days  to 
end  on  January  15, 1988.  A  pnUk 
woriuhc^  will  be  amdocted  on 
December  18. 1985  at  the  Copley  Plaza 
Hotel  138  St  James  Avenue,  Boston, 
Mass.  There  will  be  no  preregistratioii. 
On-site  registration  will  begin  at  8:30 
a  jn.  The  workshop  will  be  conducted 
bom  9:00  a.m.  to  4:30  pjn.  local  time. 

FOR  nnrmsii  infoiimation  contact: 

Mr.  Dennis  Ruddy,  Industrial 
Technology  Division  (WH-552),  U.S. 
EPA.  401 M  Street  SW.  Washington.  DC 
204ea  or  call  (202)  382-7131. 

SUPPLEMCNTAIIY  mromiATiON:  On 

August  28, 1965.  EPA  pubh'shed  best 
available  technology  effluent  limitations 
guidelines  and  new  source  performance 
standarda  in  the  Federal  R^jistar  for 
review  and  comment  (50  FR  34592).  The 
comment  period  began  on  September  16. 
1985  and  was  to  end  on  December  16. 
1985.  The  Agency  announced  two  puUic 
workshops  to  be  held  during  the 
comment  period.  The  purpose  of  the 
workshops  is  to  present  and  discuss  the 
provisions  oi  the  proposed  regulations 
so  that  interested  individuals  would  be 
better  informed  for  the  preparation  of 
formal  comments  on  the  proposed 
regulations.  The  two  announced 
-A'orkshops  were  conducted  In  New 
Orleans.  Louisiana  and  Sanata  Barbara. 
California. 

The  Agency  recently  received  a 
request  to  schedule  and  conduct  one 
additional  workshop  in  the  Northeastern 
United  States  to  provide  interested 
members  of  the  public  in  the  North 
Atlantic  region  an  opporttmify  to 
participate  in  presentatians  and 
discussion  on  the  proposed  regulations. 
The  Agency  agrees  that  such  a 
workshop  would  be  beneficial  to  the 
public  and  to  the  rulemaking  process. 
According,  the  Agency  has  scheduled 
one  additional  workshop  to  be 
conducted  in  Boston,  Massachusetts  on 
December  18, 1985.  The  comment  period 
on  die  proposed  regulations  is  extended 
by  30  days  to  end  on  January  15, 1986 
(see  DATES  section  above).  This 
extension  will  provide  time  for 
development  of  written  public  comment 
by  attendees  of  the  additional 
workshop.  The  extension,  however,  will 
apply  to  all  commenters. 

Dated-  October  31, 1985. 
LswreBoe  fensm. 
Assistant  Administrator  for  Water. 
(FR  Doc  85-20831  Filed  ll-12-85(  B.-45  am] 
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40  CFR  Part*  796  and  799 

(OPTS-4207S:  TSH-FRL  2904-2] 

Pentabromoettiytbenzene;  Proposed 
Test  Rule 

AQENCV:  Environmental  Protection 
Agency  (EPA).  • 

ACTION:  Proposed  rule. 

SUMMANy:  The  EPA  is  proposing  that 
manufacturers  and  processors  of 
pentabromethylbenzene  (PEB,  CAS  No. 
85-22-3)  be  required,  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA).  to  perform  testing  for  chemical 
fate  and  environmental  effects.  This 
proposed  rule  is  in  response  to  the 
Interagency  Testing  Committee's  (TTC's) 
designation  of  PEB  for  priority 
consideration  for  health  and 
environmental  effects  testing. 

DATES:  Submit  written  comments  on  or 
before  January  13, 1986.  If  persons 
request  an  opportunity  to  submit  oral 
comment  by  December  30, 1985.  EPA 
will  hold  a  public  meeting  on  this  rule  in 
Washington,  D.C. 

ADORE88:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42075),  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
793).  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-108, 401 M  St.,  SW, 
Washiiigton,  D.C.  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  pjn., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Rm.  E-543, 401  M  SL, 
SW,  Washington,  D.C.  20460,  Toll  free: 
(801-424-9065),  In  Washington.  D.C: 
(554-1404).  Outside  the  USA: 
(Operator— 202-554-1404). 

SUPPLEMENTARY  INPORMATKHI:  EPA  is 

issuing  a  proposed  test  rule  under 
section  4(a)  of  TSCA  in  response  to  the 
ITC's  designation  of  PEB  for  health  and 
environmental  effects  testing 
consideration. 

I.  Introduction 

A.  ITC  Recommendation 

TSCA  (Pub.  L.  94-469.  90  Stat.  2003  et 
seq.;  15  U.S.C.  2601  et  seq.)  established 
the  ITC  under  section  4(e)  to 
recommended  to  EPA  a  list  of  chemicals 
to  be  considered  for  testing  under 
section  4(a)  of  the  Act. 


The  ITC  designated  PEB  (CAS  No.  85- 
22-3)  for  priority  consideration  in  its 
15th  Report,  which  was  submitted  to 
EPA  on  November  6, 1984.  The  report 
was  published  in  the  Federal  Re^ster  of 
November  29, 1984  (49  FR  46931).  The 
rrC  recommended  that  PEB  be 
considered  for  health  effects  testing, 
including  chronic  effects  and 
teratogenicity,  and  ecological  effects 
testing,  including  acute  and  chronic 
toxicity  to  fish,  aquatic  invertebrats,  and 
planU.  The  ITC's  rationale  for  health 
effects  testing  includes  the  following:  (1) 
Releases  from  production  and  use  are 
expected  to  result  in  human  exposure, 
and  (2)  there  is  insufficient  information 
on  the  chronic  effects  of  PEB  and  toxic 
effects  are  observed  in  compounds 
having  a  polyhalogenated  aromatic 
moiety.  Ilie  chronic  bioassay  was 
recommended  rather  than  short-term 
tests  because  the  latter  do  not.  in 
general,  show  a  positive  association 
with  carcinogenicity  for 
polyhalogenated  compounds. 
Teratogenicity  testing  was 
recommended  because  of  lack  of 
information. 

The  rrCs  rationale  for  ecological 
effects  testing  includes  the  fdlowing:  (1) 
PEB  maybe  widely  distributed  in  the 
environment;  (2)  PEB  is  structiu-ally 
similar  to  halogenated  compounds  that 
have  appreciably  toxicity.  (3)  PEB  is 
expected  to  partition  into  soUs. 
sediments,  and^iota  after  release;  and 
(4)  data  on  a  structurally  related 
compound,  pentabromomethylbenzene. 
indicate  that  although  only  low  levels  of 
PEB  may  be  taken  up  by  aquatic 
organisms,  its  residence  time  in  the 
organisms  may  be  relatively  long.  The 
ITC  regarded  this  as  presumptive 
evidence  that  PEP  may  have  the 
potential  to  produce  chronic  effects. 

B.  Test  Rule  Development  Under  TSCA 

Under  section  4(a)  of  TSCA,  EPA  shall 
by  rule  require  testing  of  a  chemical 
substance  or  mixture  to  develop 
appropriate  test  data  if  the 
Administrator  finds  that- 

(A)(i)  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  many  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture;  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data;  or 


(B)(i]  a  chemical  substance  or  mixture  is  or 
%vill  be  produced  in  substantial  quantities, 
and  (I]  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
l>e  significant  or  substantial  human  exposure 
to  such  substance  or  mixture. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distributioo  in  commerce, 
processing,  use.  or  disposal  of  such  sut>stance 
or  mixtiue  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to'such  effects  is  necessary  to 
develop  such  data. 

EPA  uses  a  weight-of-evidence 
approach  in  making  a  section 
4(a)(l)(A)(i)  finding;  both  exposure  and 
toxicity  information  are  considered  in 
determining  whether  available  data 
support  a  finding  that  the  chemical  may 
present  an  unreasonable  risk.  For  the 
finding  under  section  4(a)(l)(B)(i).  EPA 
considers  only  production,  exposure, 
and  release  information  to  determine 
whether  there  is  or  may  be  substantial 
production  and  significant  or  substantial 
htmian  exposure  or  substantial  release 
to  the  enviroimieift  For  the  findings 
under  sections  4(a)(l]  (A)(ii)  and  (B)(ii), 
EPA  examines  toxicity  and  fate  studies 
to  determine  whether  existing 
information  is  adequate  to  reasonably 
determine  or  predict  the  effects  of 
himian  exposure  to,  or  environmental 
release  of,  the  chemical.  In  making  the 
finding  under  section  4(a)(1)  (A)(iii)  or 
(B)(iii)  that  testing  is  necessary,  EPA 
considers  whether  ongoing  testing  will 
satisfy  the  information  needs  for  the 
chemical  and  whether  testing  which  the 
Agency  might  require  would  be  capable 
of  developing  the  necessary  information. 

EPA's  process  for  determining  when 
these  findings  apply  is  described  in 
detail  in  EPA's  first  and  second 
proposed  test  rules  as  published  in  the 
Federal  Register  of  July  la  1980  (45  FR 
48524)  and  Jime  5, 1981  (46  FR  30300). 
The  sedton  4(a)(1)(A)  findings  are 
discussed  at  45  FR  48524  and  46  FR 
30300,  and  the  seciton  4(a)(1)(B)  findings 
are  discussed  at  46  FR  30300. 

In  evaluating  the  ITC's  testing 
recommendations  for  PEB.  EPA 
considered  all  available  relevant 
information  including  the  following: 
information  presented  in  the  ITC's 
report  recommending  testing 
consideration  and  any  public  comments 
on  the  FTC's  recommendations; 
production  volume,  use.  exposure,  and 
release  information  reported  by 
manufacturers  of  PEB  under  the  TSCA 
section  8(a)  Preliminary  Assessment 
Information  Rule  (40  CFR  Part  712); 
health  and  safety  studies  submitted 
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under  the  TSCA  seciton  8(d)  Health  and 
Safety  Data  Reporting  Rule  (40  CFR  Part 
716)  for  PEB;  and  published  and 
unpublished  data  available  to  the 
Agency.  Its  evaluation,  as  described  in 
this  proposed  rule,  leads  EPA  to  pn^wse 
chemical  fate  and  environmental  effects 
testing  requirements  for  PEB  under 
section  4(a)(1)(A).  By  this  action.  EPA  is 
responding  to  the  ITCs  designation  of 
PEB  for  priority  testing  consideration. 

IL  Review  of  Available  Data 

A.  Production 

According  to  the  pubUc  portion  of  the 
TSCA  inventory,  1977  prodoction  of  PEB 
was  100,000  to  1  million  pounds.  The 
public  portion  of  the  1977  TSCA 
Inventory  hsts  Velsicol  Chemical  Corp.. 
St  Louis.  MO;  Great  Lakes  Chemical 
Corp..  El  Dorado,  AR  and  West 
Lafayette.  IN;  Hexcel/Flne  Otganics. 
Sayreville,  NJ;  and  the  Chemiral 
Systems  Lab,  Aberdeen  Proving 
Grounds,  MD  as  producers  of  PEB. 
Neither  Great  Lakes  Chemical  Corp.  nor 
Velsicol  Chemical  Company  presently 
produce  PEB  (Refs.  1  and  2).  The  U.S. 
International  TYade  Commission  listed 
Ethyl  Corp.  as  the  only  domestic 
producer  of  PEB  firom  1980  to  1983  (Refs. 
3  through  8).  Ethyl  Corp.  currently 
produces  PEB  and  plans  to  continue  PEB 
production  through  1985  (Ref.  7).  Ethyl 
Corp.  submitted  production  volumes  for 
1980-1984  and  export  volumes  for  1984 
as  confidential  business  information 
(CBI)  (Refs.  8  and  9). 

PEB  can  be  prepared  in  an  inert 
solvent  by  a  Friedel-Crafts  catalyzed 
bromination  of  ethylbenzene  (Ref.  10). 
Batch  processes  are  used  by  Ethyl  Corp. 
(Ref.  7)  to  prepare  the  compound.  Ethyl 
Corp.  (Refs.  7  and  11)  packages  PEB  in 
250-lb.  capacity  fiber  drums. 

B-Uses 

PEB  is  an  additive-type  flame 
retardant  (1  to  8  percent  w/w)  and  is 
suggested  for  use  in  thermoeet  polyester 
resins  for  circuit  boards,  textiles, 
adhesives,  wire  and  cable  coatings, 
polyurethanes.  and  thenaoplastic  resins 
(Refs,  7, 11. 12,  and  13).  Ethyl  Corp.  (Ref. 
13)  stated  that  it  knew  of  no  PEB  uses  in 
any  consumer  products.  They  were  also 
unaware  of  any  non-flame  retardant 
PEB  uses.  According  to  Etlqrl  Corp., 
probable  uses  by  its  current  customers 
for  PEB  as  a  flame  retardant  are  in 
adhesives,  polyester  resins,  textiles,  and 
polyurethane  foam  (Ref.  14).  Ethyl  Corp. 
has  submitted  domestic  customer  sales 
volumes,  number  of  U.S.  customers,  and 
geographical  location  of  U.S.  customers 
for  1984  as  CBI  (Refc.  8. 9.  and  15). 


C.  Exposure  and  Release 

Ethyl  Corp.  (Ref.  13)  reported  that  an 
analytical  method  specific  for  the 
quantitation  of  PEB  was  not  available  to 
them.  The  total  dust  concentration  is. 
therefore,  the  only  available  ineasure  of 
the  compound's  concentration  in 
workplace  air.  Ethyl  Coip.  (Ref.  13)  has 
reported  personal  monitoring  for  total 
dust  of  a  packer  in  the  PEB  packaging 
area.  The  result  was  <1  mg/m*  with 
limits  of  detection  being  1  mg/m*  to  2 
mg/m*.  OSHA  has  establidied  limits  for 
nuisance  dust  of  5  mg/m*  tat  respirable 
fi^ctions  and  15  mg/m*  for  total  dust 
(Ref.  16). 

Ethyl  Corp.  (Refs.  8  and  13]  submitted 
worker  exposure  estimates.  During  PEB 
production,  one  worker  per  day  will  be 
exposed  to  PEB  while  digging  the 
product  from  a  nutsche  filter  [Rei.  13). 
One  operator  per  shift  will  be  exposed 
during  packa^ng  (ReL  13).  During 
production,  workers  are  required  by 
Ethyl  Corp.  to  wear  body-covering 
clothing,  safety  shoes,  safety  glasses/ 
goggles,  gloves,  a  safety  helnwt  and  a 
respirator  (Ref.  13).  Packaging  operators 
must  also  wear  this  equipment  plus  a 
dust  cap  and  disposable  coveralls  and 
booties  (Ref.  13).  Mechanical  ventilation 
is  used  to  limit  exposure  to  PEB  by 
packagers  (Ref.  13).  Ethyl's  Material 
Safety  Data  Sheet  recommends  that 
protective  equipment  and  clothing  be 
worn  when  handling  PEB  (Ref  16). 

Ethyl  Corp.  (Ref  13]  reports  that 
manufacturing  wastes  are  disposed  of  at 
an  off-site  landfill  Specifically.  PEB  is 
disposed  of  in  55-gallon  sealed  metal 
drums,  and  still  bottoms  from  recycling 
process  solvent  are  disposed  of  as 
waste-flammable  liquid,  not  otherwise 
specified,  EPA  Waste  No  DOOl  (Ref.  13). 
Ethyl  Corp.  has  submitted  as  CBI  the 
amount  of  these  untreated  PEB 
manufacturing  wastes  (Ref.  8).  Ethyl 
Corp.  recommends  on  its  Material 
Safety  Data  Sheet  to  dispose  of  waste 
PEB  in  a  "chemically  secure"  landfill 
(Ref.  17). 

Several  possible  point  sources  of  PEB 
release  into  the  environment  occur 
during  manufacturing  and  packaging 
(Ref  13).  To  minimize  woiker  exposure 
to  dust  the  packaging  of  FEB  is 
performed  in  well-ventilated  buildings. 
Intervening  between  these  buildings  and 
the  atmosphere  are  bag  houses  designed 
to  collect  dust  No  information  on  the 
efficiency  of  these  bag  hooaes  was 
given.  Ethyl  Corp.  has  sabmitted  as  CBI 
estimates  of  the  amoont  of  FEB  kwt  to 
the  environment  (Refii.  8  and  9). 

According  to  Ethyl  Corp.  (Ref.  13), 
PEB  crystals  are  washed  with  water 
during  separation  from  the  mother 
liquor.  The  wastewater  is  discharged 


into  a  sewer  system  and  ultimately 
treated  at  a  publicly-owned  treatment 
works  (POTW).  It  is  possible,  therefore, 
that  PEB  may  be  released  to  the  aquatic 
environment  and  that  aquatic  organisms 
may  be  exposed  to  PEB.  No  information 
on  PEB  levels  in  this  water  was  given. 
However,  the  low  water  solubility  of 
PEB  suggests  that  most  of  the  PEB  not 
degraded  hi  the  POTW  would  be 
adsorbed  onto  the  sludge  and  not  be 
released  in  the  effluent  The  sludge  from 
this  particular  POTW  is  dumped  into  the 
ocean  at  a  Ate  12  miles  direcUy  off  the 
Soutiiem  New  Jersey  Coast  (Ref.  18).  In 
the  near  future,  a  site  106  miles  out  will 
be  used  (Ref  18).  Ethyl  Corp.  has 
submitted  domestic  sales  vohuneS, 
number  of  U.S.  customers  and 
geographical  locations  of  U.S.  customers 
for  1984  as  CBI  {Reh.  8. 9.  and  15). 
However,  information  is  not  available  to 
EPA  concerning  die  quantities  of  FEB 
released  from  these  processing  sites. 

In  summary,  EPA  concludes  that 
based  on  the  available  data,  human 
exposure  to  PEB  will  be  quite  limited. 
However,  there  is  evidence  that  small 
quantities  at  PEB  are  released  to  the 
environment  as  a  result  of 
mauaufactiging  and  additional  amounts 
of  PEB  (which  cannot  be  quantified  at 
this  time)  can  be  expected  to  be 
released  to  the  environment  bom 
processing  activities. 

D.  Health  Effects 

1.  Pharmacokinetics.  Very  few  data 
on  the  absorption,  distribution, 
metabolism,  and  elimination  of  FEB 
were  located  in  the  available  Uterature. 
In  a  28-day  feeding  study,  FEB  was 
administered  to  male  and  female 
Charies  River  CD  rats  at  100  and  1,000 
ppm  (corresponding  to  5  and  50  mg/kg 
bw/day  assuming  thst  a  rat  consumes 
0S3R  kg  food/kg  bw/day)  in  the  diet  (Ref. 
19).  At  the  end  of  the  study,  the  bromhie 
content  of  the  liver  and  fat  was  elevated 
in  a  dose-related  manner  (see  Unit 
II.D.3)  indicating  absorption  of  the 
compound  when  exposure  occurs  by  the 
oral  rout& 

2.  Acute  toxicity— a.  Oral  Studies.  In  a 
study  conducted  by  Industrial  Bio-Test 
Laboratories  in  1978  (Ref.  20),  an  oral 
LDso  was  calculated  to  be  6,800  mg/kg 
(range  5,271-8.722  mg/kg),  which  led 
these  authors  to  classify  PEB  as 
"practically  non-toxic." 

Great  Lakes  Chemical  Company  (Ref. 
21)  provided  data  on  a  study  in  whkh 
PEB  as  a  suspension  in  com  oil  was 
administered  by  gavage  to  male 
Carworth  CFE  rats  (five/dose  level).  The 
dosages  employed  were  50,  500,  and 
5,000  mg/kg  bw.  Normal  weight  gains 
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were  rao0iiBdAaraU>< 

during  ^  M^ay  chMiwaftiaa  pfliMd. 

b-  InhdImtumStiMn.  CmrnnaACfB. 
rats  (IB— im/giMnij  imi  finpnwriin 
twDidoKlBBdhaf  raBdbitte«iriar  1 
ho»  md ■■■!  »§m»  \m\imU^mi^ 
foUowine  Ike  ii«Bie  cxynm  Paf .  ^. 
AdditiBniaf  IbeflBSifastls  Ike 
atmosphere  in  the  test  chaaberMBS 
controlled  by  a  Wright  Dust  Feeder.  The 
atmospheric  concviili'atiuiis 
admiawtend  wen  nakiHliitnd  to  -be 
appmo«m*te|y  2  sai2B§  wfgFBi/l  ur 
(2,000  JBd  208,808  ni  Am'.  ViS  aad  4.780 
ppm].  Ne  ideatiw  wrene  nqpoFckad  at  eMter 
expasnre  ieweL  Siriqptains  »udi  as  eye 
squint,  changed  iMfiiinttory  ratea, 
prostration.  aatJwntitv.  laoniBMtioB, 
erythema,  sad  decneaaed  makir  «ctiyi^ 
were  aa tad  at  bath  •eaqxiauBe  lewda 
during  <the  tKataieat  peosda.  At  2  iz|g/l 
(97.6  ppm]  the  animals  exhibited 
complete  xecovery  within  24  hours  No 
addUional  ^umptams  weje  noted  over 
the  14Tday  ohservation  period.  Ai  200 
mg/1  (9.760  ppm)  djwpnea  was  also 
observed  Decreased  motor  activity 
persisted  thraqghout  ihe  Sth  day. 
Corneal  op&atj/,  chemosis,  and  drying  ef 
the  corneal  audacepeisiatiiig  Jiirough 
the  9th  day  were  also  xibserved.  XHocneal 
opacity  was  reported  in  one  rat  <m  the 
lOfh  and  llih  day  and  in  one  xat  on  ilie 
14th  day.  It  was  not  .^pacifically  talated 
whether  the  aame  xat  was  involved  each 
time. 

Industrial  Bio-Test  performed  m 
heated  vapor  inhalation  toacicity  study  x>f 
PEB  in  whicli  five  male  and  Bve  female 
Charles  River  rate  were  exposed  to  0,57 
mg  PEB/l  air  lor  4  hours  and  were 
subsequently  observed  lor  a  14-day 
period  (ReT.  22).  The  report  did  not 
provide  any  indication  oT  the  mefhod  of 
measuring  the  vapor  concentiartian  «f 
PEB.  Normal  weight  gains  were  reported 
for  all  animals.  Necropsies  performed  at 
the  end  jof  the  observation  peiaod  did 
not  reveal  any  gross  ipathelogic  dianges. 

c.  DermS'J  Studies,  iadustiiial  fiio-Test 
appHed  PEB  (a;000  mg/^]  as  a  shiiry  m 
3  penoeiit|(<w/v9  a^uBOius  msilkylDeiluloae 
to  ttte  «haved  skin  of  four  New  ZeailaiA 
whtte  f abliits  {two  rotfles  and  itwo 
femalesO  ^f-  20^.  llw  skin  of  olie 
anunal  of  «ach  sex  was  abraded.  Tiie 
application  aite  was  ooveied  by  aecmely 
taped  impervroue  fdastic  sheeting  iat  M 
hours,  at  which  time  the  bandages  and 
the  pesidaal  test  material  iMene  remmved. 
No  ideaihs  •occumed  daring  itte  14-dBy 
obsenvatian  period.  M  £4  ifaomrs  tpaie  red 
ery:flieina  was  noted  in  the  treated  areas 
and  was  still  oJnaervaUe  at  7  days.  A1 14 
days,  it  was  barely  perceirttbk,  and  mild 
desquamation  was  noted.  No  gross 
paChckktgic  ohanges  wene  noted  upon 
necropfry  at  14  days. 


Gaa«l  lake*  p«f.  £aj  employed  iwo 
do8a0ekwBls«fl>BB4M0aBi£m03Qg/ 
kg]  in  a  simAareKpoBaiatal  piiatouul 
using  twomahaoadtnaiemaieNew 
7amhmt\  KkftenUitaal  eaokdaw 
levri.  MadBBtka  .iwimrMl  dbsing  4he  14- 
day  nil  iuMfianfriad.  Oneai^mdai 
1  III  liiftiw  k  iiiiiliwl  ■!  iylil  kii  ikis  ■mri 
a  Itiid  latiid  ta  jajarias  aeaeisi«djlatteg4fae 

compouul  seHalad. 

Blkyl  Ci»i».  fRef .  za|  npart^  «be 
dermal  Ulb*  «frai  ia  Ae  Mew  Zeatbmd 
wk0te<nMiitto%e  >MB8«ig/t«0iie 
hi^st  ^Me  medumioaUjr  ieaaMc^; 
bewevw,  no  tiHlher  iitfanBaSm  was 
provided. 

Great  Lakes  (Ref.  219  peifurmed  -skin 
irrita^en  letit  mnig '(hicu nale  aad 
three  female  New  Zealand  ^vliile 
rabbits. 'nwt^ped'skinrflhree  of  Ihe 
aiffinafn  wos  'nyraoed  wnh  a '  scalpel 
facade.  VES t^HB tng/amm^  -was  apirhed 
as  a  grainy  powder  and  >to8  covered  for 
24  hoars  bjr  ocdtnive 'bandages,  after 
which  the  bandages  end  residua!  tert 
material  "were  Tenroved.  TRie  Jites  were 
examined  and  scored  for  evidenc»ctf 
irritafion  Ht  24  and  TZ^Hmrs.  No  edema 
was  dbsenredin  any  test  animals. 
Erythema  was  noted  in  one  ammal  s^ifh 
intact  skin  and  one  which  aliraded  dun 
at  .24  hours.  No  erydiema  was  observed 
at  72  hours.  The  author  condluded  fliat 
PEB  was  not  a  primary  dkin  iisritant.  In 
similar  tests  Indus^al  Sio-Test 
classified  PEB  as  moderately  irritating 
(Ref  20]. 

d.  Eye  Irritation.  CneaS  Lakes  .[Kef.  21] 
commissioned  an  eye  irritation  test 
using  three  male  and  three  female  New 
Zealand  white  xabbits.  Slight  to 
moderate  conjunctival  redness  was 
observed  in  five  of  the  six  animals  at  24 
hours.  This  persisted  thnreghont  #«  7- 
day  obeerva<tiQn  period.  Very  ali^t 
chemi>ais  was  aeen  in  <one  animal  at  24 
and  48  hours,  but  w^  not  fioted  at  later 
examinations.  No  disokacge  wtas 
observed  in  any  of  die  test  aniBMift.  The 
investigatare  considered  K)B  a  possible 
slight  eye  iiritant  In  similar  tests 
Industrial  fiio-te»t  dasaif ied  PEB  as 
minimally  imtati{>g  to  rabbit  eyes  {R^. 
20]. 

EthyH  Corp.  (Ref.  24]  iperformed  an  eye 
irritation  study  in  an  ims;pecif)ed  aninral 
(probably  tibe  rabbitj  according  to 
standaid  tedmiques  in  ik^ich  106  m^  of 
PEB  as  a  powder  was  aqpplied  to  the  «ye. 
The  tceated  eyes  were  left  unwashed 
and  were  observed  at  1,,  2, 3. 4,  and  7 
days  after  irsatmeoL  No  initeliaa  or 
corneal  damage  was  noted  in  tratfted  or 
untreaAed  eyes.  No  6sptker  experimeatai 
details  were  provided. 
•    e.  OthertK:ate  atudSes.  limited  data 
are  avaiialiie  on  the  effects  of  paisenteral 


administuaiiauof  tVB.  fai  a  pneknunaiiy 
report  on  the  effects  erf ioar  tiaiei 
rntimdaits  an  bvar  nscmsonml  erucyne 
system,  as  aa^paatified  daoreaae  in  Ihe 
N-deawihylntii  «f  ciks/tbuTrphine  w« 
obaerwed  alter  lance  wmt  treated  «Midi 
unspecified  ieiwU  af  FEBi^ 
intr^wntoneal  oBiecttam)  dcdly  lor  3 
days  (lei  2£i. 

3.  Saissbmmc  ImKicity.  Gaeat  Ladces 
(Ref.  18^  a AmniBteaed  FEB  to  nude  and 
female  ChanleB  Sr^r  CD  TSts  at  0. 108. 
and  UMM  ppm  in  w  diet  tlO  animals/ 
sejc/dose  fanwl]  lor  2B  days.  Aiumals 
weve  ikflled  and  aeteded  ocgans  "weoe 
weighted  I!he  iivera,  kidneys,  and 
thjsoida  ■waeeKananed 
microscopically,  iaver  and  iat  specimens 
were  ani^zed  ior  tvamtne  content.  No 
compoundcelated  lobanges  in  be^vior 
or  appeacaace  weee  oftnerved 
thnm^unft  ifiie  coorw  of  the  stndy .  Male 
rats  at  both  dose  itewds  conaoined  less 
food  and  gained  'teas  wei|^  than  oontrdl 
antniBls.  The  ibiuauiie  icontent  of  the 
liner  and  lEat  was  evalaated  for  aD 
tmated  goaepa.  Bnnune  oontent  d  the 
livers  atvotiniA  rats  was  2J  ppm  for 
males  arid  49  ppm  for  females.  Me5e 
and  iemale  animah  Ikat  recerwed  100 
ppm  PEB  in  iiie  diet  kad  iS.  and  5.S  ppm 
bromine.  i<eapedti«ely,  in  their  livers;  art 
1.000  ppm  FEB  in  the  diet  they  had  242 
and  48.4  ppm  liromine  in  their  Kvers. 
Contnd  wjaei  for  bromine  in  «be  fat 
were  1.0  ppm  in  Toales  and  l.S  ppm  in 
females.  Alt  180ppm  PES  in  the  diet, 
males  had  7  J  and  ifemsles  liad  7.1  ppm 
bromine  in  the  lal  The  values  weie  7S,S 
and<61S  ppm.  PEB  m  the  diet.  No 
compotHiidwlated  groas  or  mtcrosoofrc 
pathologic  lesions  were  observed  at 
necropsy  ia  ooy  af  the  treated  animals. 

At  the  vequert  ef  Tle»cc«4-RBe 
Organrcs  OiviaioB,  Consumer  Prodert 
Testing  Co.  performed  «  skin 
sensitization  study  in  gmnea  pigs  iiaing 
a  0.1-pepoent  snspension  of  TCSoi 
physiological  raUne  TRef.  20^.  PEB  was 
injected  iotradcrmatty  into  1©  while 
male  gumea  pigs.  W  times  over  a  21-<day 
perifld^ewery  ot^er  day).  The  feet 
injection  oamsnted'of  a  v^utae^Hias 
ml;  the  others  iafcctiens  «m««f  0.1  ad 
each.  Two  weeks  dcdlowing  the  toaMi 
injection  a  retest  tnieCtion  «lf  OJK  ari 
was  made,  ii^ection  -aiftes  were 
examined  and  scored  for  the  diameter, 
height  and  icolor  of  Ike  leaCtion  24  heme 
after  each  ii^eotion.  frriMtion  was 
observed  in  aSl  aninnalv  durmg  4be 
sensifeizaJtian  period  following  li>e  )bipd 
injectian.  One  animail  died  during  tkis 
period,  bitttbev^torl  states  fbat4he 
death  was  notoompeund  nelaled.  Ne 
reaotjicm  wws  seen  in  any  animal 
fottownig  the  ohaiileBge  dose.  4PEB  was 
not  considered  to  ke  aeensiHaing 
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material  to  guinea  pigs  under  the 
conditions  of  this  test. 

Ethyl  Corp.  (Ref.  23)  also  performed  a 
21-day  dermal  toxicity  study  of  PEB 
using  30  New  Zealand  white  rabbits  (IS 
males  and  15  females).  PEB  (0, 4,  or  8  g/ 
kg  bw)  was  applied  as  a  powder  to 
clipped  or  clipped  and  abraded  skin. 
The  powder  was  held  in  place  with 
gauze  and  adhesive  tape  for  a  e-hour 
application  period,  after  which  the 
powder  was  brushed  from  the  sites. 
Applications  were  made  daily  for  21 
consecutive  days.  Hematological,  blood 
chemistry,  and  urinalysis  studies  were 
performed  prior  to  the  beginning  of 
dosing  and  after  the  21st  appUcation  of 
PEB.  A  complete  necropsy  was 
performed  on  the  28  animals  that  were 
killed  following  the  completion  of  the 
study  and  on  the  2  that  died  (from 
causes  determined  to  be  not  treatment 
related)  during  the  course  of  the  study. 
Animals  showed  an  apparent  dose- 
related  decrease  in  weight  gain  (controls 
gained  0.28  kg  in  21  days;  animals  dosed 
with  4  g  PEB/kg  body  weight  gained  0.13 
kg;  and  animals  dosed  with  8  g/kg 
gained  0.07  kg);  however,  the 
experimenter  was  unable  to  determine 
whether  this  observation  was 
compound-related  or  was  caused  by  the 
increased  handling  of  the  treated 
animals.  No  dermal  irritation  was  seen 
in  any  animal  in  any  treatment  group  at 
any  time  throughout  the  course  of  the 
study.  No  treatment  related  effects  were 
observed  in  the  hematologic,  blood 
chemistry,  or  urine  analyses.  No 
treatment-related  effects  were  observed 
upon  necropsy  or  histopathological 
examination. 

4.  Chronic  toxicity.  No  chronic 
toxicity  data  for  PEB  were  located  in  the 
available  literature  or  were  reported 
under  the  TSCA  section  8(d)  rule  (49  FR 
46741)  for  this  chemical. 

5.  Developmental  and  reproductive 
toxicity.  No  developmental  or 
reproductive  toxicity  data  for  PEB  were 
located  in  the  available  literature  or 
were  reported  under  TSCA  section  8(d) 
(49  FR  46741)  for  this  chemical. 

A  terafological  evaluation  of  a 
structurally  related  compound, 
pentabromomethylbenzene  (PMB),  is 
available  in  abstract  form  (Ref.  27).  The 
compound  was  administered  orally  to 
rats  on  gestational  days  6  through  15  at 
0,  7.5. 150,  300,  and  600  mg/kg  bw/day. 
No  significant  effect  of  the  treatment 
was  noted  in  any  of  the  parameters 
studied.  These  parameters  inchided 
maternal  weight  gain,  maternal 
hemotology  and  serum  biochemistry, 
litter  size,  fetal  weight,  deciduoma,  fetal 
skeletal  and  visceral  abnormalities,  and 
miscroscopic  tissue  changes. 


8.  Mutagenicity. — a.  Gene  mutation 
studies.  Pentabromoethylbenzene  has 
been  tested  for  mutagenicity  in 
Salmonella  typhimurium  and 
Saccharomyces  cerevisiae  (Refs.  28  and 
29).  In  both  studies  Salmonella  strains 
TA1535.  TA1537,  TA1538.  TA98.  and 
TAIOO  and  Saccharomyces  strain  Dr 
were  employed  in  a  plate  incorporation 
assay  both  with  and  without  metabolic 
activation.  In  one  study  (Ref.  28), 
concentrations  of  PEB  were  employed 
ranging  from  0.05-^)g/plate.  In  the 
other  study  (Ref.  28),  six  concentrations 
(from  0.1-5,000)g/plate)  were  used.  The 
results  of  the  tests  were  all  negative  and 
PEB  was  judged  to  be  nonmutegenic 
under  these  conditions. 

NTP  (Ref.  30)  performed  a  series  of 
tests  using  Salmonella  typhimurium 
strains  TA1535.  TA1537.  TA98,  and 
TAIOO.  PEB  in  dimethylsulfoxide  (0.  333, 
1,000,  3.333,  6,666,  or  10.000)g/plate)  was 
tested  with  or  without  activation  by  S-9. 
The  results  were  uniformly  negative 
under -these  conditions. 

b.  Chromosomal  aberration  studies. 
No  data  on  the  ability  of  PEB  to  cause 
cytogenetic  damage  were  located  in  the 
available  literature  or  were  reported 
under  the  TSCA  section  8(d)  rule  (49  FR 
46741)  for  this  chemical. 

c.  Other  studies  indicative  of  genetic 
damage.  No  other  data  on  the  ability  of 
PEB  to  cause  genetic  damage  were 
located  in  the  available  literature  or 
were  reported  under  the  TSCA  section 
8(d)  rule  (49  FR  46741)  for  this  chemical. 

7.  Oncogenicity.  No  data  on  the 
oncogenicity  of  PEB  in  animals  or 
humans  were  located  in  the  available 
literature  or  were  reported  under  the 
TSCA  section  8(d)  rule  (49  FR  46741)  for 
this  chemical. 

E.  Chemical  Fate 

1.  Water  solubility  and  octanol/water 
partition  coefficient  A  water  solubility 
of  3.98  x  10-»  mg/1  (3.98  ppb)  and  a  log 
of  the  ocianol/water  partition 
coefficient  (log  P)  of  7.63  have  been 
calculated  for  PEB  (Ref.  31).  These 
values  indicate  that  under  equilibrium 
conditions,  PEB  will  partition  primarily 
into  the  soil/sediment  compartment. 

2.  Soil  mobility.  The  sorption 
properties  of  PEB  to  soil  have  not  been 
reported  in  the  available  literature. 
However,  using  equations  developed  by 
Lyman  et  al.  (Ref.  32)  a  value  for  the 
soil-sorption  coefficient  (Koe)  of  7.42  has 
been  calculated  (Ref.  31)  for  PEB  from 
its  calculated  log  P  of  7.63  (Ref.  31).  This 
estimate  of  log  K^  indicates  that  PEB 
will  substantially  partition  to  organic 
matter  in  soil  and  sediment  and  be 
highly  immobile  in  these  media. 

3.  Persistence.  EPA  is  not  aware  of 
any  information  on  the  environmental 


persistence  of  PEB  in  the  available 
literative.  The  structiu-e  of  PEB  suggests, 
by  analogy  to  other  halogenated 
aromatic  compounds,  that  PEB  might  be 
extremely  persistent  with  the  aromatic 
part  of  the  molecule  lyghly  resistant  to 
biodegradation  emd  chemical  attack. 
However,  the  aliphatic  side  chain  could 
be  biodegraded. 

F.  Environmental  Effects 

1.  Bioconcentration.  No  data  were 
found  in  the  available  literature  on  the 
bioconcentration  of  PEB  in  adquatic 
organisms.  Using  the  equation  (log 
BCF=0.85  log  P  -0.70)  developed  by 
Veith  (Ref.  33).  the  log  of  the 
bioconcentration  factor  (log  BCF)  for 
PEB  estimated  from  its  log  P  vahie  is 
5.79.  This  estimate  indicates  that  PEB 
may  bioconcenfrate  to  a  significant 
degree. 

A  structurally  related  compound, 
pentabromomethylbenzene  (PMB).  in  a 
study  with  juvenile  Atlantic  Salmon 
(Ref.  34).  exhibited  a  fairiy  low  uptake 
from  water  (96  hours)  and  from  food  (42 
days).  Depuration  half-hves  were  32  and 
83  days  for  uptake  from  water  and  food, 
respectively.  It  should  be  noted  that  96 
hours  is  a  fairly  short  time  for  evaluating 
chemical  uptake  from  water,  and  that  an 
extended  period  of  testing  might  have 
resulted  in  much  higher  accumulation. 
The  relatively  long  depuration  half-lives 
also  create  some  concern  for  potential 
chronic  effects. 

2.  Acute  and  chronic  effects  on  fish, 
aquatic  invertebrates,  and  plants.  No 
data  were  located  on  PEB  in  the 
available  literature  or  were  reported 
under  the  TSCA  section  8(d)  rule  (49  FR 
46741)  for  this  chemical. 

m.  Findings 

A.  Health  Effects 

Ethyl  Corp.  has  submitted  to  EPA 
occupational  exposure  information, 
production  volumes  for  1980-1984. 
export  data  for  1984.  and  sales  volumes 
to  its  domestic  customers  for  1984  as 
CBI  (Refs.  8,  9  and  15).  On  the  basis  of 
this  information  EPA  concludes  that  a 
section  4(a)(1)(B)  finding  for  health 
effects  cannot  be  supported  because  of 
lack  of  substantial  production  and 
because  human  exposure  to  PEB  is 
neither  significant  nor  substantial. 
Furthermore,  EPA  concludes  that  the 
current  exposures  to  PEB,  taken  together 
with  the  existing  health  effects  data 
discussed  in  Unit  II.D  of  this  notice,  do 
not  provide  a  basis  for  a  section 
4(a)(1)(A)  finding  under  TSCA. 
However,  EPA  is  considering  an 
appropriate  foUowup  activity  to  monitor"" 
future  increased  production  or  use  of 
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PEB.  Should  such  increases  vccor,  ^A 
would  Mconsuler  Ifae  need  to  picgpose 
health  «Cect8  testing  of  REB. 

B.  Chemoal  Fe^  and  Envtpemnental 
Effocts 

In  'die  area  of  dhemical  fate  and 
envitdnmenlal  effects  testing,  EPA  is 
malung  a  section  4(a7(l}(A]  finding. 

TTie  section  4(aKl7( A]  findings  for 
chemical  fate  and  environmental  effects 
are  as  follows: 

EPA  finds  Ifcart  flie  mantrfacture, 
processing,  and  disposal  of  I^B  may 
present  an  unreasonable  risk  of  injury  to 
the  environment  because  PEB  is 
potentiaDypernctent  PEB  may 
bioooncentrste,  and  titere  is  potentiid  for 
release  of  i^B  \o  ibe  environment 

EPA  also  finds  that  there  are 
insnffident  chemical  fate  and 
environmental  effects  data  to 
reasonably  detramine  or  predict  the 
chemical  fate  and  environmental  effects 
of  such  PEB  releases.  The  finding  of 
potential  unreasonable  risk  is  based  on 
two  considerations:  (1)  The  structure  of 
PEB  suggests  by  analogy  to  other 
halogenated  aromatic  compounds  fliat 
PEB  might  be  extcemely  persistent. 
PEB's  structare  suggeste  that  most  of  Ihe 
molecule  will  be  highly  resistant  to 
biodegradation  and  chemical  change. 
Although  the  ethyl  group  offers  a 
potential  point  of  attack  by 
microoiganisms,  only  testing  can  resolve 
the  question  of  degradability.  (2)  PEB's 
estimated  log  P  suggests  that  PE£  may 
biooonc^ntrate  to  a  significant  degree. 
Pentabromomethylbenzene  (PMB), 
structurally  related  to  PEB,  appears  to 
be  poorly  absorbed  in  juvenile  Atlantic 
salmon,  but  once  taken  up  it  is  excreted 
very  slowly.  PEB  may  respond  similarly. 
Therefore,  because  PEB  may 
bioconcentrate  and  because  a 
structurally  related  compound  shows 
potential  for  bioconcentration,  EPA  is 
proposing  such  testing. 

EJPA  finds  that  Additional  chemical 
fate  and  environmental  effects  testing  of 
PEB  is  necessary  to  develop  data  to 
evaluate  the  chemical  fate  and 
environmental  effects  of  PEB.  Because 
wastewater  from  PEB  manufacture  goes 
to  a  POTW  and  EPA  has  no  information 
on  concentrations  of  PEB  entering  or 
leaving  the  POTW.,  testing  is  necessary 
to  determine  whether  PEB  entering 
treatment  is  completely  removed  by 
degradation  and  absorption  onto  sludge, 
or -whether  POTW  effluent  may  still 
contain  PEB  that  may  pose  a  risk  to 
aquatic  Ufe.  EPA  encourages 
manufacturers  and  processors  to  submit 
any  available  dafta  or  to  monitor  POTW 
influent  and  effluent  as  well  as  9ludge 
PEB  concentratione.  Such  information 
conld  be  useful  to  EPA  in  determining 


the  need  for  chonical  fate  end 
envireiHseBtal  effects  -tesifing. 

EPA  is  aet  proposing  teatmg  In 
aquatic  plants,  algae,  or  pelagic  fish 
because,  on  the  basis  of  PEB's  extremely 
low  water  adiinlity  and  high  sediraeiit 
aorptiaD  coeffioieitt,  'flie  Agency  lielieves 
PEB  woiild  partition  to  the  aryanic 
phase  of  aedimral  and  to  lipids  in 
biological  tiasues  and  that  a  benthic 
organism  such  as  the  oyster  provides  a 
better  test  organism  to  assess  the 
aquatic  toxicity  and  bioconcentration 
potential  of  PEB. 

IV.PrapomdRiile 

A.  Proposed  Testing  and  Test  Standards 

On  the  basis  af  the  findings  given 
above  for  chemical  fate  and 
environmental  effects  testing  (see  Unit 
in.B),  the  .Agency  is  proposing  chemical 
fate  and  environmental  effects  testing  of 
PEB.  Test  methods  nnder  new  parts  796 
and  797  of  40  CFR  were  published  in  the 
Federal  Renter  of  September  27, 1985 
(50  FR  39252}.  Initial  testing  would 
consist  of  chemical  fate  testing  to 
determine  whether  PEB  wotdd  be 
released  to  the  aquatic  environments 
and  be  persistent  in  soil  environments. 
The  initial  tests  are  \\)  water  solubility, 
(2)  semicontinuous  activated  sludge 
biodegradation  and  physical  removal 
adsorption  on  sludge  and  |3)  inherent 
biodegradabitity  in  soil.  The  Agency  is 
proposing  Aat  PEB  be  tested  for  water 
solubility  using  the  test  specffied  in  40 
CFR  796.1860.  Although  fPA  has 
estimated  1^8*8  water  sokibiiTty  (see 
Unit  II.E.1],  the  Agency  considers  it 
necessary  that  an  experimentally 
determined  water  solubility  be  obtained 
for  this  compoimd  because  this 
information  is  necessary  before  other 
tests  on  PEB  can  be  condocted.  The 
Agency  is  proposing  that  PEB  be  tested 
for  semicontinuous  activated  sludge 
biode^adation  and  physical  removal  by 
adsorptian  tm  shidge  using  the  test 
specified  in  40  CFR  796.3341.  The 
Agency  is  proposing  that  PEB  be  tested 
for  inherent  biodegradability  in  soil 
using  the  test  specified  in  40  CFR 
796.3400. 

The  semicontinuous  activated  sludge 
and  physical  removal  by  adsorption  test 
will  allow  EPA  to  evaluate  whether 
releases  of  PEB  to  waste  wMer 
treatment  facilities  will  be  removed  by 
such  treatment  or  wdH  potentially  be 
released  to  the  aquatic  environment. 
The  Agency  is  proposing  that  if  any  PEB 
is  found  in  fee  aqueous  phase  in  the 
semicontinuous  activated  sludge  and 
physical  removal  by  adsorption  test 
specified  in  40  CFR  796.3341,  the 
following  Siree  tests  be  conducted;  (1) 
Biodegradation  rate  using  the  protocol 


described  in  a  sto^  by  Sourquin  et  tA. 
(Rcf .  9S);  [ti  acitte  eqoatic  toxicHy  in 
benftic  orgammns  (oyster^  using  Aeteat 
specified  in  40  GPRTVr.lseS;  (3) 
bioconcentratien  te  benthic  erganiams 
using  flie  test  apedfied  in  40  GPR 
t7g.l«30. 

The  Agency  is  proposing  that  fhe 
above  referenced  TSCA  Chenncad  Facte 
and  EnviroiunentsA  Efiiects  Test 
Guidelines  and  other  cited  methods  be 
considered  the  test  standards  for  die 
purposes  of  the  proposed  tests  for  PEB. 
The  TSCA  guidelines  for  chemical  fate 
and  aquatic  toxicity  testing  specify 
genecidly  accepted  minimd  conditions 
for  detemuning  chemical  fate  and 
aquatic  animal  toxicities  for  substances 
like  PEB  to  which  aquatic  life  is 
expected  to  be  exposed.  The  Agency's 
review  qf  the  guidelines,  which  occurs 
on  a  yearly  basis  as  described  in  47  FR 
41857  [September  22. 1982J,  has  found  no 
reascm  to  conclude  that  tiiese  protocols 
need  to  be  modified  significant  except 

for  the  protocol  for  the  fPtnir-nntiniinna 

activated  sludge  tesL  Modifications  to 
this  test  are  necessary  because  of  PEB's 
limited  water  solubility.  AdditionaBy« 
the  test  procedure  employed  by 
Bourquinet  aL  (Ret.  35]  ^>ecifies,  in 
EPA's  judgment  minimal  test  conditions 
and  practices  for  acceptable 
investigations  of  PEB's  rate  of 
biodegradation.  Although  the  Agency 
has  not  iasoed  a  TSCA  testing  ^jideline 
for  biode^adatioD  rate,  the  testing 
procedures  found  in  this  reference 
reflect  the  current  state  of  the  science 
for  such  teatii\g  and  is  being  proposed  as 
an  aooeptable  method  for  testing  PEB's 
biodegradation  rate. 

EPA  intends  to  propose  shortly  in  a 
separate  Feciaal  Rugiator  notice,  certain 
revisions  to  these  TSCA  Test  Guidelines 
to  provide  more  explicit  guidance  on  Ae 
necessary  minimum  eieaoeBts  for  each 
study.  These  revisions  will  avoid 
repetitive  chemical-by-chemical  changes 
to  the  guid^hnes  in  their  adoption  as  test 
standards  for  chenucal-spedfic  test 
rules.  EPA  is  proposing  thid  these 
modifications  be  adopted  in  the  teat 
standards  ibr  PEB. 

B.  Test  Substance 

IPA  is  proposing  "fhat  PES  df  at  least 
95  percent  purity  be  used  as  the  test 
substance;  £Z*A  has  specified  a 
relativdy  pure  atfbstanoe  for  lestfaig 
because  the  Agency  is  interested  m 
evaluating  the  effects  attribetable  to 
PEB  itself.  Commereiafl  PEB  4$  96  peroetft 
pure. 

C.  Persons  Required  To  Test 

Section  4fbK3I(B)  of  TSCA  apecifies 
that  fee  activities  for  which  the  Agency 
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makes  section  4(a)  findings 
(manufacture,  processing,  distribution, 
use  and/or  (disposal)  determine  who 
bears  the  responsibility  for  testing. 
Manufacturers  are  required  to  test  if  the 
findings  are  based  on  manufacturing 
("manufacture"  is  defined  in  section  3(7) 
of  TSCA  to  include  "import"). 
Processors  are  required  to  test  if  the 
findings  are  based  on  processing.  Both 
manufacturers  and  processors  are 
required  to  test  if  the  findings  are  based 
on  distribution,  use,  or  disposal. 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determine  or  predict  the 
effects  of  the  manufacture,  processing 
and  disposal  of  PEB  on  the  environment, 
EPA  is  proposing  that  persons  who 
manufacture  and/or  process,  or  who 
intend  to  manufacture  and/or  process. 
PEB  at  any  time  from  the  effective  date 
of  the  final  test  rule  to  the  end  of  the 
reimbursement  period  be  subject  to  the 
testing  requirements  contained  in  this 
proposed  rule.  The  end  of  the 
reimbursement  period  will  be  5  years 
after  the  List  final  report  is  submitted. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790. 

When  both  manufacturers  and 
processors  are  subject  to  a  test  rule, 
EPA  expects  that  manufacturers  will 
conduct  the  testing  and  that  processors 
will  ordinarily  be  exempted  from  testing. 
As  described  in  40  CFR  Part  790, 
processors  will  be  be  granted  an 
exemption  automatically  without  filing 
applications  if  manufacturers  perform 
all  of  the  required  testing. 
Manufacturers  are  required  to  submit 
either  a  letter  of  intent  to  perform  testing 
or  an  exemption  application  within  30 
days  after  the  effective  date  of  the  test 
rule. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  PEB.  As  noted  in 
Unit  IV.B.  EPA  is  interested  in 
evaluating  the  effects  attributable  to 
PEB  itself  and  has  specified  a  relatively 
pure  substance  for  testing. 

Manufacturers  and  processors  who 
are  subject  to  this  test  rule  must  comply 


with  the  test  rule  development  and 
exemption  procedures  in  40  CFR  Part 
790  for  single-phase  rulemaking. 

D.  Reporting  Requirementa 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (GLP)  standards, 
which  appear  in  40  CFR  Part  792. 

In  accordance  ¥vith  40  CFR  Part  790 
under  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  at  least  30 
days  prior  to  the  initiation  of  each  study. 

EPA  is  required  by  TSCA  section 
*(b)(l)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  as  follows: 

1.  The  water  solubility  test, 
semicontinuous  activated  sludge  and 
physical  removal  by  adsorption  test,  and 
the  inherent  biodegradability  in  soil  test 
shall  be  completed  and  the  final  results 
submitted  to  EPA  within  1  year  of  the 
effective  date  of  the  final  test  rule. 
Quarterly  progress  reports  shall  be 
submitted  beginning  90  days  after  the 
effective  date  of  the  final  rule. 

2.  The  biodegradation  rate  test,  acute 
aquatic  toxicity  in  oyster  test,  and 
bioconcentration  in  oyster  test  shall  be 
completed  and  the  final  results 
submitted  to  EPA  within  2  years  of  the 
effectie  date  of  the  final  test  rule  if 
triggered  by  results  from  the 
semicontinuous  activated  sludge  and 
physical  removal  by  adsorption  test. 
Quarterly  progress  reports  shall  be 
submitted  beginning  120  days  after 
submission  of  study  plans  for  these 
tests. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  nile,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Register  as  required  by 
section  4(d). 

Persons  who  export  a  chemical 
substance  or  mixture  which  is  subject  to 
a  section  4  test  rule  are  subject  to  the 
export  reporting  requirements  of  section 
12(b)  of  TSCA.  Final  regulations 
interpreting  the  requirements  of  section 
12(b)  are  in  40  CFR  Part  707  (45  FR 
82844;  December  18, 1980).  In  brief,  as  of 
the  effective  date  of  the  final  test  rule, 
an  exporter  of  PEB  must  report  to  EPA 
the  first  annual  export  or  intended 
export  of  PEB  to  an  one  country.  EPA 
will  notify  the  foreign  country  about  the 
test  rule  for  the  chemical. 


E.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  faU 
or  refuse  to:  (1)  Establish  or  maintain 
records;  (2)  submit  reports,  notices,  or 
other  information;  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  or  rule  issued 
under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  .  .  .  ."  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  any  final  rule  for  PEB. 
These  inspections  may  be  conducted  for 
purposes  which  include  verification  that 
testing  has  begun,  that  schedules  are 
being  met,  that  reports  accurately  reflect 
the  underlying  raw  data  and 
interpretations  and  evaulations,  and  to 
determine  compliance  with  TSCA  GLP 
standards  and  the  test  standards 
established  in  the  rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  the  TSCA,  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
imder  testing  rules  are  reliable  and 
adqequate,  and  to  include  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
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violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
continue  manufacturing  or  processing 
after  the  deadlines  for  such  submissions. 
Knowing  or  willful  violations  could  lea  1 
to  the  imposition  of  criminal  penalties  of 
up  to  $25,000  for  each  day  of  violation 
and  imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty,  EPA 
will  take  into  account  the  seriousness  of 
the  violation  and  the  degree  of 
culpability  of  the  violator  as  well  as  all 
the  other  factors  listed  in  TSCA  section 
16.  Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA,  such  as 
seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular,  this  includes  individuals  who 
report  false  information  or  who  cause  it 
to  be  reported.  In  addition,  the 
submission  of  false,  fictitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

V.  Issues  For  Comment 

This  proposed  rule  specifles  TSCA 
test  guidelines  and  independent, 
published  test  methods  as  the  test 
standards  for  environmental  effects  and 
chemical  fate  testing  of  PEB.  The 
Agency  is  soliciting  comments  as  to 
whether  the  chemical  fate  and 
environmental  effects  test  guidelines 
and  the  independent  methods  are 
appropriate  and  applicable  for  the 
testing  of  PEB.  Also  regarding  testing  the 
of  PEB,  the  Agency  requests  comments 
on: 

1.  The  adequacy  of  this  testing. 

2.  The  reporting  times  for  the 
identlHed  chemical  fate  and 
environmental  ejects  tests. 

3.  Whether  there  are  any  other  testing 
approaches  which  should  be  considered. 

VI.  Economic  Analysis  of  Proposed  Rule 

To  assess  the  economic  impact  of  this 
rule.  EPA  has  prepared  an  economic 
analysis  that  evaluates  the  potential  for 
significant  economic  impacts  on  the 
industry  as  a  result  of  the  required 
testing.  The  economic  analysis  estimates 
the  costs  of  conducting  the  required 
testing  and  evaluates  the  potential  for 
signiflcant  adverse  economic  impact  as 
a  result  of  these  test  costs  by  examining 


four  market  characteristics  of  PEB:  (1) 
Price  sensitivity  of  demand,  (2]  industry 
cost  characterisdcs,  (3)  industry 
structure,  and  (4)  market  expectations. 

Total  testing  costs  for  the  proposed 
rule  for  PEB  are  estimated  to  range  from 
$22,396  to  $68,602.  This  estimate 
includes  the  costs  for  both  the  required 
minimum  series  of  tests  as  well  as  the 
conditional  tests.  The  annualized  test 
costs  (using  a  cost  of  capital  of  25 
percent  over  a  period  of  15  years)  range 
from  $5,803  through  $17,776.  The  cost  of 
the  first  tier  of  testing  ranges  bom 
$15,646  to  $42,102,  or  only  $2,137  to 
$6,680  on  an  annualized  basis.  There 
should  be  no  adverse  economic  impact 
from  the  first  tier  tests.  Based  on  the 
1984  production  volume  reported  under 
section  8(a)  of  TSCA  (CBI),  and  the 
current  list  price  for  PEB  of  $2.35  per 
pound,  the  annualized  total  test  cost  for 
both  the  first  and  second  tier  tests  could 
represent  a  significant  impact  on  PEB  as 
a  percent  of  sale  price.  This  conclusion 
is  based  on  the  following  observations: 
(1)  The  annual  unit  cost  of  the  testing 
required  in  this  rule  is  high  relative  to 
expected  revenue:  (2)  the  mariiet  for  PEB 
appears  to  be  declining;  and  (3)  the 
likelihood  of  substitutes  among 
brominated  flame  retardants  indicates  - 
that  demand  for  PEB  is  relatively  elastic 
with  respect  to  price.  Therefore,  EPA 
tried  to  minimize  any  adverse  economic 
impact  by  proposing  tiered  testing 
requirements  and  initial  tests  that  are 
few  and  inexpensive.  Testing  beyond 
this  limited  first  tier  may  not  be 
necessary.  Should  the  second  set  of 
testing  be  triggered  from  the  results  of 
the  semicontinuous  activated  sludge  and 
physical  removal  by  absorption  test 
EPA  concludes  that  the  importance  of 
the  potential  adverse  enivronmenttd 
effects  outweighs  the  possible  adverse 
economic  effects. 

Refer  to  the  economic  analysis,  which 
is  available  in  the  pubhc  record  for  this 
rulemaking  (docket  number  OPTS- 
42075),  for  a  complete  discussion  of  test 
cost  estimation  and  the  potential  for 
economic  impact  resulting  from  these 
costs. 

Vn.  Availability  of  Test  FadUties  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules.  Copies  of  the  study. 
Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,  can  be  obtained 


through  the  National  Technical 
Information  Service  (NTIS)  (PB  62r- 
140773)  in  Springfield.  VA.  On  the  basis 
of  this  study,  the  Agency  believes  that 
there  will  be  available  test  faciUties  and 
personnel  to  perform  the  testing  in  this 
proposed  rule. 

Vm.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
direcUy  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  in  Washington, 
D.C.  after  the  close  of  the  public 
comment  period.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  Toll  Free  (800- 
424-0065):  in  Washington,  D.C.  (554- 
1404);  outside  the  U.SJi.  (Operator— 
202^554-1404),  by  December  30, 1985.  A 
meeting  will  not  be  held  if  members  of 
the  public  do  not  indicate  that  they  wish 
to  make  oral  presentations.  While  the 
meeting  will  be  open  to  the  public 
active  participation  will  be  limited  to 
those  persons  who  arranged  to  present 
comments  and  to  designated  EPA 
participants.  Attendees  should  call  the 
TAO  before  making  travel  plans  to 
verify  whether  a  meeting  will  be  held. 

Should  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemalcLog. 

K.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  OPTS- 
42075).  This  record  contains  the  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  Fediecal  Register  notices, 
liie  Agency  will  supplement  this  record 
with  additional  information  as  received. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Federal  Registw  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  pentabromoethylbenzene 
to  the  Priority  List  (49  FR  46931; 
November  29, 1984). 

(b)  Rules  requiring  TSCA  section  6(a] 
and  (d)  reporting  on 
pentabromoethylbenzene  (49  FR  46739, 
49  FR  46741:  November  28, 1984). 

(c)  Notice  containing  TSCA  test 
guidelines  as  test  standards  for  this  rule. 


467931        Fedeial  Regbtor  /  Vol.  50.  No.  219  /  Wednesday.  November  13.  1985  /  Propoeed  Rules 


(d)  Notice  of  final  rulemaking  on  data 
reimbursements  (48  FR  31786;  July  11. 
1983). 

(e)  Notice  of  final  rule  on  single-phase 
test  rule  development  and  exemption 
procedures  (50  FR  20652;  May  17. 1985). 

(f)  TSCA  GLP  Standards  (48  FR  53922; 
Nov.  29, 1983). 

(2)  Support  document  consisting  of 
pentabromoethylbenzene  economic 
analysis. 

(3)  Communications  before  proposal 
consisting  oh 

(a)  written  public  comments  and 
letters. 

(b)  Contract  reports  of  telephone 
conversations. 

(c)  Meeting  siunmaries. 

(4)  Reports — published  and 
impublished  factual  materials. 
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X.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order,  i.e.  it  will  not 
have  an  annual  e^ect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  OEM  to  EPA.  and  any 
EPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexipility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  acq..  Pub.  L  96-354. 
September  19, 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  are  not  expected  to 
perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort;  (2)  they  will  experience 
only  very  minor  costs  in  securing 
exemption  from  testing  requirements; 
and  (3)  they  are  unlikely  to  be  affected 
by  reimbursement  requirements. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  and  have  been  assigned  OMB 
number  2070-0033.  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB  marked  "Attention: 
Desk  Officer  for  EPA."  The  final  rule 
package  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Parts  796  and 
799 

Testing.  Environmental  protection. 
Recordkeeping  and  reporting 
requirements.  Hazardous  substances. 
Chemical  fate.  Chemicals. 


Dated:  November  S.  1985. 
John  A.  Moon, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  7Q6-H:  AMENDED] 

1.  In  Part  796: 

a.  The  authority  citation  for  Part  796  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611.  262fi. 

b.  By  adding  new  {  796.3341,  to  read 
as  follows: 

S  796.3341    Intwrent  biodegrndtfilllty:  - 
Modified  SCAS  test  for  dMmieal 
■utwtaneee  ttiat  are  water  insoiubie  or 
water  inaoiubie  and  volatile. 

(a)  Introductory  Information — (1) 
Prerequisites,  (i)  Water  solubility. 

(ii)  The  organic  carbon  content  of  the 
test  material  must  be  established. 

(2)  Guidance  information,  (i) 
Information  on  the  relative  proportions 
of  the  major  components  of  the  test 
material  will  be  useful  in  interpreting 
the  results  obtained. 

(ii)  Information  on  the  toxicity  of  the 
chemical  may  be  useful  to  the 
interpretation  of  low  results  and  in  the 
selection  of  appropriate  test 
comcentrations. 

(3)  Standard  documents.  This  Test 
Guideline  has  been  based  on  the  paper 
cited  under  paragraph  (d)(1)  and  (2)  of 
this  section. 

(b)  Method — (1)  Introduction,  purpose, 
scope,  relevance,  application  and  limits 
of  test  (i)(A)  The  method  is  an 
adaptation  of  the  Soap  and  Detergent 
Association  Semi-Continuous  Activated 
Sludge  (SCAS)  procedure  for  assessing 
the  primary  biodegradation  of 
alkylbenzene  sulphonate.  The  method 
involves  exposure  of  the  chemical  to 
relatively  high  concentrations  of 
microorganisms  over  a  long  time  period 
(possibly  several  months).  The  viability 
of  the  microorganisms  is  maintained 
over  this  period  by  daily  addition  of  a 
settled  sewage  feed. 

(B)  Since  the  conditions  provided  by 
the  test  are  highly  favorable  to  the 
selection  and/or  adaptation  of 
microorganisms  capable  of  degrading 
the  test  chemical,  the  procedure  may 
also  be  used  to  produce  microbial 
inocula  adapted  to  selected  chemicals 
for  use  in  o^er  tests.  The  test  is 
applicable  to  organic  chemicals  that  are 
water  insoluble  or  water  insoluble  and 
volatile  and  that  are  not  inhibitory  to 
bacteria  at  the  test  concentration. 

(ii)  Reference  substances.  In  some 
cases  when  investigating  a  new 
substance,  reference  substances  may  be 
useful;  however,  specific  reference 


substances  cannot  yet  be  recommended. 
Data  on  several  compounds  used  in  ring 
tests  are  provided  (see  Table  1) 
primarily  so  that  calibration  of  the 
method  may  be  performed  from  time  to 
time  and  to  permit  comparison  of  results, 
when  method  is  employed. 

(iii)  Principle  of  the  test  method.  (A) 
Activated  sludge  from  a  sewage 
treatment  plant  is  placed  in  an  aeration 
(SCAS)  imiL  The  test  compound  and 
settled  domestic  sewage  are  added,  and 
the  mixture  is  aerated  for  23  hours.  The 
aeration  is  then  stopped,  the  sludge 
allowed  to  settle  and  the  supernatant 
Uquor  is  removed.  The  sludge  remaining 
in  the  aeration  chamber  is  then  mixed 
with  a  further  aliquot  of  test  compound 
and  sewage  and  the  cycle  is  repeated. 

(B)  This  method  requires  use  of  a 
compound-specific  analytical  technique 
or  •*C-labeled  test  compound.  The 
purpose  of  the  method  is  to  determine 
the  fate  of  the  test  compound  in  a 
conventional  activated  sludge  treatment 
plant  To  this  end,  a  complete  mass 
balance  for  the  test  compound  is 
established,  by  quantifying  parent 
compound  in  settled  efiluent  sludge 
solids  (insoluble  test  compounds 
whether  volatile  or  not),  effluent  plus 
solids  (insoluble  test  compounds 
whether  volatile  or  not),  and  off  gases 
(volatile  test  compounds  only).  The 
identification  and  quantification  of 
degradation  products  in  all  phases  is 
recommended,  but  not  required. 

(iv)  Quality  Criteria — (A) 
Reproductibility.  The  reproductibility  of 
this  method  has  not  yet  been 
established.  When  primary 
biodegradation  is  considered,  very 
precise  data  are  obtained  for  materials 
that  are  extensively  degraded.  The 
results  reported  in  the  reference  under 
paragraph  (d)(1)  of  this  section  suggest 
95-percent  confidence  limits  of  less  than 
±3  percent  and  this  includes 
interlaboratory  tests.  As  would  be 
expected,  wider  confidence  limits  are 
obtained  for  less  biodegradable 
chemical  substances. 

(B)  Possibility  of  standardization. 
Since  the  method  uses  a  feed  of  settled 
sewage,  absolute  standardization  is  not 
possible  unless  this  feed  were  replaced 
by  synthetic  sewage.  However,  since  the 
method  is  designed  to  give  an  indication 
of  the  biodegradability  potential  of  a 
chemical  and  is  nto  a  simulation  test 
such  standardization  is  unnecessary. 

(C)  Possibility  of  automation. 
Automation  of  this  method  would  be 
possible  but  would  be  expensive.  As  the 
method  is  not  labor  intensive,  the 
exercise  would  offer  few  advantages. 

(2)  Description  of  the  test  procedure — 
(i)  Preparations.  (A)  The  aeration  units 
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are  cleaned  and  fixed  in  a  suitable 
support  The  air  inlet  tubes  are 
connected  to  the  supply  manifold.  A 
small  laboratory-scale  air  compressor  is 
used  to  aerate  the  units,  and  the  air  is 
presaturated  with  water  to  reduce 
evaporation  losses  from  the  units. 

(B)  If  the  test  compound  is  volatile, 
exhaust  gases  from  the  aeration  units 
should  be  passed  through  a  suitable  trap 
(such  as  Amberlite  XAD-4,  Rohm  and 
Haas,  Phila.,  PA]  to  remove  volatilized 
organics. 

(C)  A  sample  of  mixed  liquor  bom  an 
activated  sludge  plant  treating 
predominantly  domestic^sewage  is 
obtained.  Approximately  150  ml  of  the 
mixed  liquor  are  required  for  each 
aeration  unit 

(D)  The  organic  carbon  analyzer  is 
cahbrated  using  potassium  hydrogen 
phthalate. 

(E)  Stock  solutions  of  the  test 
compounds  are  prepared:  the 
concentration  normally  required  is  400 
mg/L  as  organic  carbon  which  gives  a 
test  compound  concentration  of  20  mg/L 
carbon  at  the  start  of  each  aeration 
cycle  if  no  biodegradation  is  occurring. 

(F)  If  the  test  compound  is  insoluble  in 
water  at  400  mg/L  it  may  be  necessary 
to  use  ultrasound  dispersion  to  obtain  a 
uniform  stable  suspension. 
Alternatively,  test  compound  may  be 
added  directiy  to  the  aeration  units. 

(G)  The  organic  carbon  content  of  the 
stock  solutions  is  measured. 

(ii)  Test  conditions.  A  high 
concentration  of  aerobic 
microorganisms  is  used,  and  the 
effective  detention  period  is  36  hours. 
The  carbonaceous  material  in  the 
sewage  feed  is  oxidized  extensively 
within  8  hours  of  the  start  of  each 
aeration  cycle.  Thereafter,  the  sludge 
respires  mdogenously  for  the  remainder 
of  the  aeration  period,  during  which  time 
the  only  available  substrate  is  the  test 
compound  unless  this  is  also  readily 
metabolized.  These  features,  combined 
with  daily  reinoculation  of  the  test  when 
domestic  sewage  is  used  as  the  medium, 
provide  highly  favbrable  conditions  for 
both  adaption  and  biodegradation. 

(iii)  Peifonnance  of  the  test  (A)  A 
sample  of  mixed  liquor  from  a  suitable 
activated  sludge  plant  is  obtained  and 
aerated  during  transportation  to  the 
laboratory.  Each  aeration  unit  is  filled 
with  150  ml  of  mixed  liquor  and  the 
aeration  is  started.  After  23  hours, 
aeration  is  stf^iped,  and  the  shidge  is 
allowed  to  settle  for  45  minutes.  The  tap 
is  opened  and  100  ml  of  the  supernatant 
liquor  withdrawn.  A  sample  of  settled 
domestic  sewage  is  obtained 
immediately  b^(»«  use,  and  100  ml  are 
added  to  the  dodge  remaiiiing  in  each 
aeration  unit  Aeration  is  started  anew. 


At  this  stage  no  test  materials  are 
added,  and  the  units  are  fed  daily  with 
domestic  sewage  only  until  a  clear 
supernatant  liquor  is  obtained  on 
settling.  This  usually  takes  up  to  two 
weeks,  by  which  time  the  dissolved 
organic  carbon  in  the  supernatant  liquor 
at  the  end  of  each  aeration  cycle  should 
be  less  than  12  mg/L 

(B)  At  the  end  of  this  period  the 
individual  settled  sludges  are  mixed, 
and  50  ml  of  the  resulting  composite 
sludge  are  added  to  each  unit. 

(C)  One  hundred  ml  of  settled  sewage 
are  added  to  the  control  units  and  95  ml 
of  settled  sludge  plus  5  ml  of  the 
appropriate  test  compound  stock 
solution  or  suspension  (400  mg/1)  to  the 
test  units.  If  test  compound  is  added 
directly  to  aeration  units,  100  ml  of 
settled  sewage  is  added,  as  in  the 
control  units. 

(D)  The  shidge  is  then  allowed  to 
settle  for  45  minutes  and  the  supernatant 
drained  off  and  analyzed  for  parent 
compound.  Before  analysis  the  liquors 
are  filtered  through  washed  0.45 
micrometer  membrane  filters  and 
certifuged.  Temperature  of  the  sample 
must  not  exceed  40  *C  while  it  is  in  the 
centrifuge. 

(E)  If  the  test  compound  is  insoluble  or 
expected  to  sorb  si^iificantly  to  sludge 
solids,  settled  sludgie  is  also  collected  by 
an  appropriate  means  (such  as 
centrifugation]  and  extracted  to  remove 
test  compound,  and  the  extract  is 
analyzed  for  parent  compound. 

(F)  If  the  test  compound  is  volatile, 
traps  for  removing  volatile  organics  from 
exhaust  gases  are  also  extracted  and  the 
extracts  analyzed  for  parent  compound. 

(G)  The  fill  and  draw  procedure  under 
paragraph  (b)(2)(iii)  of  this  section  is 
repeated  daily  throughout  the  test. 

(H)  Before  settling,  it  may  be 
necessary  to  clean  the  walls  of  the  units 
to  prevent  the  accumulation  of  solids 
above  the  level  of  the  liquid.  A  separate 
scraper  or  brush  is  used  for  each  unit  to 
prevent  cross  contamination. 

(I)  The  length  of  the  test  for 
compounds  showing  little  or  no 
biodegradation  is  indeterminate,  but 
experience  suggests  that  this  should  be 
at  least  12  weeks. 

(c)  Data  and  reporting— {!]  Treatment 
of  the  results,  (i)  The  concentrtition  of 
parent  compound  in  settled  effluent 
sludge  soUds  (insoluble  test  compounds 
whether  volatile  or  not),  effiuent  plus 
solids  (insoluble  test  compounds 
whether  volatile  or  not),  and  off-gases 
(volatile  test  compounds  only)  is  plotted 
versus  time,  for  both  test  and  control 
units.  As  biodegradation  is  achieved  the 
level  foimd  in  the  test  will  approach  that 
found  in  the  control  Once  the  difference 
between  die  two  levels  is  found  to  be 


constant  over  three  consecutive 
measurements,  three  further 
measurements  are  made. 

(ii)  An  example  of  the  application  of 
specific  analytical  technique  to  the 
SCAS  test  is  discussed  in  paragraph 
(d)(2)  of  this  section. 

(d)  Literature  references.  For 
additional  background  information  on 
this  test  guideline  the  following 
references  should  be  consulted; 

(1)  "A  Procedure  and  Standards  for 
the  Determination  of  the 
Biodegradability  of  Alkyl  Benzene 
Sulphonate  and  Linear  Alkylate 
Sulphonate".  Journal  of  the  American 
Chemical  Society.  42:986. 1965. 

(2)  Games,  LM.,  King,  ).E.,  and 
Larson,  R.).  "Fate  and  disbibution  of  a 
quaternary  ammonium  surfactant 
octadecyltrimethylammonium  chloride 
(OTAC),  in  wastewater  treatment" 
Environmental  Science  and  Technology, 
16:483-488. 1982. 

Table  1.— Examples  of  Results  of  SCAS 
Test  on  Various  CoMPOu^u)S  Used  in  the 
OECD/EEC  RiNQ  Test 
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Duration  of  test  120  days. 

PART  799-{AMENDED] 

2.  In  Part  799: 

a.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2803,  2811.  2625. 

b.  By  adding  new  {  799.3205  to  read  at 
follows: 

9799.3205    PMtabromoetitylbwtten*. 

(a)  Identification  of  test  substance.  (1) 
Pentabromoethylbenzene  (CAS  No.  85- 
22-3)  shall  be  tested  in  accordance  with 
this  section. 

(2)  Pentabromoethylbenzene  of  at 
least  95  percent  purity  shall  be  used  as 
the  test  substance. 
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(b)  Panojw  required  to  Bubmit  study 
plans,  conduct  tests,  and  submit  data. 
All  peraons  who  manufactiire  or  procoM 
penUbromoethylbeoaeiM  other  than  at 
an  imparity  after  the  dEfective  date  of 
this  section,  December  27, 1986,  to  the 
end  of  the  reimbursement  period  ahail 
submit  letters  of  intent  to  conduct 
testing  or  exemption  applications, 
submit  study  plans,  conduct  tests  in 
accordance  with  Part  792  of  this  chapter, 
and  submit  data  as  specified  in  this 
section,  Subpart  A  of  this  Part,  and  Part 
790  of  this  chapter  for  single-phase 
rulemaking. 

(c)  Chemical  fate  testing— {!]  Water 
solubility — (i)  Required  testing.  A  water 
solubility  test  shall  be  conducted  with 
pentahromoethylbenzene  in  accordance 
with  the  test  guideline  for  water 
solubility  specified  in  S  796.1860  of  this 
chapter. 

(ii)  Reporting  requirements.  [A]  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  The  water  solubility  test  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted  beginning  90  days  after  the 
effective  date  of  the  final  rule. 

(2)  Biodegradability  and  physical 
removal  by  adsorption  in  sludge 
systems — (i)  Required  testing. 
Biodegradability  and  physical  removal 
by  adsorption  tests  in  sludge  systems 
shall  be  conducted  with 
pentabromothylbenzene  in  accordance 
with  the  guideline  specified  in  S  796.3341 
of  this  chapter. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  The  biodegradability  and  physical 
removal  by  adsorption  tests  in  sludge 
systemH  shall  be  completed  and  the  final 
results  submitted  to  the  Agency  within  1 
year  of  the  effective  date  of  the  final 
rule. 

(C]  Quarterly  progress  reports  shall  be 
submitted  beginning  90  days  after  the 
effective  date  of  the  final  rule. 

(3)  Biodegradability  in  soil — (i) 
Required  testing.  Biodegradabili^  tests 
in  soil  shall  be  conducted  with 
pentahromoethylbenzene  in  accordance 
with  the  test  guideline  specified  in 

S  796.3400  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  The  biode^adability  test  in  sous 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  final  rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted  beginning  90  days  after  the 
effective  date  of  the  final  rule. 


(4)  Biodegradation  rato— (i)  Required 
testing.  (A)  Biodegradatiaa  rate  tests 
shall  be  conducted  with 
pentabromoethylbenxene  in  accc»danoe 
with  the  test  guideline  described  in  a 
study  by  A.  W.  Bourqoin  et  aL  entitled 
"An  artificial  microbial  ecosystem  for 
determining  effects  and  fate  of  toxicants 
in  a  salt-marsh  environment"  published 
in  Development  in  Industrial 
Microbiology,  Volume  18,  Chapter  11, 
1977,  published  and  sold  by  the  Society 
for  Industrial  Microbioloa',  POB 12538, 
Arlington.  VA  22200-6534.  if  any  PEB  is 
found  in  the  aqueous  phase  in  the 
semicontinuous  activated  sludge  and 
physical  removal  by  adsorption  tests 
conducted  in  accordance  with 
paragraph  (c)  (2)  of  this  sectioiL  This 
test  guidelines  document  is  also 
available  for  inspection  at  both  the 
Office  of  the  Federal  Register 
Information  Center  and  the  OPTS 
Reading  Room  (docket  no.  OPTS-42075]. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register.  These  materials  are 
incorporated  as  they  exist  on  the 
effective  date  of  this  rule;  a  notice  of 
any  change  will  be  published  in  the 
Federal  Register. 

(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  If  required,  the  biodegradation  rate 
tests  shall  be  completed  and  the  final 
results  submitted  to  the  Agency  within  2 
years  of  the  effective  date  of  the  final 
rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted  beginning  120  days  after 
submission  of  study  plans. 

(d)  Environmental  effects  testing — (1) 
Aquatic  invertebrate  acute  toxicity — (i) 
Required  testing.  (A)  An  aquatic 
invertebrate  acute  toxicity  test  shall  be 
conducted  with 

pentabromoethylbenzene  using  the 
oyster,  Crassostrea  virginica,  in 
accordance  with  the  test  guideline 
specified  in  %  797.1800  of  this  chapter 
and  using  modifications  of  the  oyster 
acute  toxicity  test  for  PEB  specified  in 
paragraph  (d)(l)(i){B)  of  this  section,  if 
any  PEB  is  found  in  the  aqueous  phase 
in  the  semicontinuous  activated  sludge 
and  physical  removal  by  adsorption 
tests  conducted  in  accordance  with 
paragraph  (c)(2)  of  this  section. 

(B)  Modifications  of  the  oyster  acute 
toxicity  test  The  following 
modifications  for  testing  PEB  are 
required. 

(1)  At  least  five  test  concentrations 
shall  be  used.  The  highest  concentration 
shall  be  less  than  or  equal  to  the 
solubility  limit  of  PEB  as  determined 
under  the  testing  specified  in  para^^aph 
(c)(l)(i)  of  this  section. 


(2)  Conceatration  of  dissolved  test 
chemical.  The  requirement  under 

S  797.1800  of  this  chapter  is  modified  to 
require  that  the  concentration  of  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  wHiether  it  is 
in  solution.  The  total  and  dissolved  (e-g., 
filtered)  cmicentrations  shall  be 
detennhied. 

[3)  The  test  shall  be  performed  under 
flow-throng  conditions;  the  Tnlnimnm 
volume  of  the  test  solution  deUvered  to 
each  test  aquarium  in  24  hours  shall  be  5 
times  the  aquarium  volume. 

(u)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  If  required,  the  oyster  acute 
toxicity  test  shall  be  completed  and  tiie 
final  results  submitted  to  the  Agency 
within  2  years  of  the  effective  date  of 
the  final  rule. 

(C)  Quarterly  progress  reports  shall  be 
submitted  beginning  120  days  after 
submission  of  study  plans. 

(2)  Bioconcentration — (i)  Required 
testing.  (A)  A  bioconcentration  test  shall 
be  conducted  with 
pentahromoethylbenzene  using  die 
oyster,  Crassostrea  virginica,  in 
accordance  with  the  test  guideline 
specified  under  i  797.1830  of  this 
chapter  and  using  modifications  of  the 
oyster  bioconcentration  test  for  fVB 
specified  in  paragraph  (d)(2)(i)(B)  of  this 
section  if  any  PEB  is  found  in  the 
aqueous  phase  in  the  semicontinuous 
activated  sludge  and  physical  removal 
by  adsorption  tests  conducted  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(B)  Modifications.  The  following 
modificatitms  for  testing  PEB  are 
required. 

[1]  The  test  concentrations  shall  be 
less  than  the  solubility  limit  of  PEB  as 
determined  under  the  testing  specified  in 
paragraph  (c)(l)(i)  of  this  section. 

(2)  At  least  two  concentrations  shall 
be  tested  which  are  at  least  a  factor  of 
10  apart 

(3)  Concentration  of  dissolved  test 
chemical.  The  requirement  under 

S  797.1830  of  this  chapter  is  modified  to 
require  that  the  concentration  of  test 
substance  shaU  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  to  ascertain  whether  it  is 
in  solution.  The  total  and  dissolved  (e.g.. 
filtered)  concentrations  shall  be 
determined. 

(4)  The  test  shall  be  performed  under 
flow-through  conditions;  the  minimum 
volume  of  the  test  solution  delivered  to 
each  test  aquarium  in  24  hours  shall  be  5 
times  the  aquarium  volume. 
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(ii)  Reporting  requirements.  (A)  Study 
plans  shall  be  provided  to  the  Agency  at 
least  30  days  prior  to  initiating  testing. 

(B)  If  required,  the  bioconcentration 
test  shall  be  completed  and  the  final 
results  submitted  to  the  Agency  within  2 
years  of  the  effective  date  of  the  final 
rule. 

(C)  Quarteriy  progress  reports  shall  be 
submitted  beginitlng  120  days  after 
submission  of  study  plans.  (Information 
collection  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070- 
0033.) 

|FR  Doc  85-20837  FUed  11-12-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  235 

Department  of  Defenae  Federal 
AcqiMtion  Regulation  Supplement; 
Coat  Sharing  PoNcy 

agency:  Department  of  Defense  (DoD). 
ACnON:  Proposed  rule  and  request  for 
comments. 

SOMMARy:  The  Defense  Acquisition 
Regulatory  Council  is  considering  a 
change  to  the  coverage  in  the  DoD  FAR 
Supplement  regarding  cost  sharing  in 
DoD  contracts.  The  purpose  of  the 
proposed  change  is  to  clarify  existing 
coverage  with  respect  to  cost  sharing 
policy. 

DATE  Comments  on  the  proposed 
revisions  should  be  submitted  in  writing 
to  the  Executive  Secretary,  DAR 
Council,  at  the  address  shown  below  on 
or  before  January  13. 1986.  to  be 
considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  85-34  in 
all  correspondence  related  to  this  issue. 
AOOness.  Interested  parties  should 
submit  wnitten  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary.  DASD(P-DARS).  c/o 
OUSDRE(M&RS),  Room  3D139. 
Pentagon.  Washington.  DC  20301-3062. 
Fon  nMTHai  mfomution  comtact: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council  telephone  (2021 
697-726& 

SUPMfMENTAirr  MN^MMA-nON: 

A.  Background 

The  Defense  Acquisition  Regulatory 
Council  is  considering  a  change  to  the 
DoD  FAR  Supplement  (DFARS) 
regarding  cost  sharing  in  DoD  contracts. 
Representatives  of  several  educational 
institutions  have  expressed  concern  that 
cost  sharing  places  an  unduly  expensive 


burden  on  both  educational  institutions 
and  the  Government.  To  accommodate 
this  concern,  it  is  proposed  to  change 
section  235.003  of  the  DFARS  to  make 
clear  that  cost  sharing  is  permitted  when 
appropriate.  The  proposed  change 
continues  to  permit  cost  sharing  in  DoD 
contracts  but  deletes  material 
encouraging  cost  sharing. 

B.  Regulatory  Flexibility  Act 

It  is  expected  that  the  proposed 
change  to  DFARS  235.003  will  have  a 
positive  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.),  but 
the  significance  of  that  impact  cannot  be 
determined. 

C  Paperwork  Reduction  Act 
Information 

The  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  0MB 
under  44  U.S.C  3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  235 

Government  procurement. 

Charies  W.  Lloyd. 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Part  235  be  amended  as  follows: 

PART  235-RESEARCH  AND 
DEVELOPMENT  CONTRACTINQ 

1.  The  authority  citation  for  48  CFR 
Part  235  continues  to  read  as  follows: 

AudMiity:  S  U.S.C  301, 10  U.S.C.  2202,  DoD 
Directive  500035.  and  DoD  FAR  Supplement 
201J01. 

2.  Section  235.003  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(70).  (b)(7l).  and  (b)(72)  to  read 
as  follows: 

235.003    Policy. 

*         •         *         •         • 

(b)  Cost  Sharing.  This  section 
provides  guidelines  for  the  use  of  cost 
sharing  type  contracts,  as  defined  in 
FAR  16.303,  for  research  and 
development  type  contracts  (see  FAR 
35.003(b)). 

(70)  Scope,  (i)  These  guidelines  are 
appUcable  to  research  contracts. 

(ii)  These  guidelines  may  be  applied 
to  development  projects  (i.e.,  projects  for 
which  the  principal  purpose  is  the 
production  of,  or  design,  testing  or 
improvement  of,  products,  materials, 
devices,  systems  pr  methods). 

(71)  Cost  Participation  by  Contractors. 
Contractor  contribution  to  the  cost  of 
performing  research  should  be 
considered  unless  it  is  concluded  that 
cost  sharing  would  not  be  appropriate 
for  one  of  the  following  reasons: 


(i)  The  particular  research  objective  or 
scope  of  effort  for  the  contract  is 
specified  by  the  Government  rather  than 
proposed  by  the  contractor  this  would 
usually  include  any  formal  Government 
request  for  proposals  for  a  specific 
project; 

(ii)  The  research  effort  has  only  minor 
relevance  to  the  commercial  activities  of 
the  contractor,  and  the  organization  is 
proposing  to  undertake  the  research 
primarily  as  a  service  to  the 
Government;  or 

(iii)  The  contractor  has  few  or  no 
private  sources  of  funds  from  which  to 
make  a  cost  contribution.  Cost  sharing 
should  generally  not  be  requested  if  cost 
sharing  would  mean  that  the 
Government  would  have  to  provide 
funds  through  some  other  means  (such 
as  fees)  to  enable  the  contractor  to  cost 
share.  Those  contractors  predominantly 
engaged  in  research  and  development 
and  having  little  or  no  production  or 
other  service  activities  may  not  be  in  a 
favorable  position  to  make  a  cost 
contribution. 

(72)  Amount  of  Cost  Sharing.  When 
cost  sharing,  the  amount  of  cost 
participation  by  the  contractor  may  vary 
in  accordance  with  a  number  of  factors 
related  to  the  contractor's  organization 
(profit  or  nonprofit)  and  the  character  of 
the  research  effort  such  as  the  following: 

(i)  The  amount  of  cost  participation  by 
contractors  can  be  any  amount  and 
should  depend  to  a  large  extent  on 
whether  the  research  effort  or  results 
are  likely  to  enhance  the  contractor's 
capability,  expertise,  or  competitive 
position  and  the  value  of  sudi 
enhancement  to  the  contractor  (but  see 
paragraph  (v)  below). 

(ii)  If  the  contractor  will  not  acquire 
title  or  the  right  to  use  inventions, 
patents,  or  technical  information 
resulting  fit)m  the  research  project,  less 
contractor  cost  sharing  is  appropriate 
than  in  cases  in  which  the  contractor 
acquires  such  rights. 

(iii)  Less  contractor  cost  sharing  is 
appropriate  when  an  area  of  research 
requires  special  stimulus  in  the  national 
interest. 

(iv)  The  amount  of  contractor  cost 
sharing  may  be  reduced  to  reflect  the 
fact  that  the  organization  is  foregoing  a 
normal  fee  or  profit  on  the  research. 

(v)  In  most  cases,  cost  sharing  with 
educational  institutions  and  nonprofit 
organizations  would  not  be  appropriate. 
However,  when  cost  participation  by 
educational  institutions,  not-for-profit  or 
nonprofit  organizations  is  determined 
appropriate,  the  amount  of  sharing 
should  normally  be  at  least  1%  of  total 
contract  cost.  In  most  cases  cost  sharing 
of  less  than  5%  of  total  project  cost 
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would  be  appropriate  in  view  of  the 
contractor's  nonprofit  atatiu  and  limited 
ability  to  recover  the  cost  of  such 
participation  from  non-Government 
sources.  However,  in  some  cases,  it  may 
be  appropriate  for  educational 
institutions  to  provide  a  greater 
proportion  of  cost  sharing,  such  as  when 
the  cost  of  the  research  consists 
primarily  of  the  academic  year  salary  of 
faculty  members  or  when  the  equipment 
acquired  by  the  institution  for  the 
project  will  be  of  significant  value  to  the 
institution  in  its  educational  activities. 
*        *        •        •        • 

[FR  Doc.  85-26024  Filed  11-12-85;  8:45  am] 
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DEPARTMENT  OF  THE  mTERtOR 

Fish  and  WIWRfa  Service 

SOCFRPartI? 

Endangered  and  Threatened  WiMHfe 
and  Plants;  Proposed  Endangered 
Status  for  Scutellaria  Montana 

AQENCV:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 

SUMMAinr:  The  Service  proposes  to  list 
Scutellaria  montana  (large-flowered 
skullcap)  as  an  endangered  species 
under  authority  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
Scutellaria  montana  is  known  &om  only 
ten  locations  in  Georgia  and  Tennessee, 
and  is  endangered  by  timber  harvesting 
and  residential  development  of  its 
habitat.  This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
provided  by  the  Act  of  Scutellaria 
montana.  The  Service  seeks  data  and 
comments  from  the  public  on  this 
proposal. 

dates:  Comments  from  all  interested 
parties  must  be  received  by  January  13, 
1988.  Public  hearing  requests  must  be 
received  by  December  30, 1985. 

ADDRESSES:  Ck>nunents  an^  materials 
concerning  this  proposal  should  be  sent 
to  Mr.  Warren  T.  Parker,  Field 
Supervisor,  Endangered  Species  Field 
StaUon,  U.S.  Fish  and  WUdlife  Service, 
100  Otis  Street,  Room  224,  Asheville, 
North  Carolina  28801.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTNBI MPOMNATKM  CONTACT: 
Mr.  Robert  R.  Currie  at  the  above 
address  (704/259-0321  or  FFS  872-0321). 


Background 

Scutellaria  montana  was  described  as 
a  new  species  by  Dr.  A.W.  Chapman 
(1878)  from  material  he  collected  from 
the  "mountains  of  Georgia."  This 
extremely  rare  herbaceous  member  of 
the  mint  family  is  30  to  55  centimeters 
(cm)  (12  to  22  inches)  tall  and  has 
opposite  leaves  that  are  5  to  6  cm  (2  to  3 
inches)  long  and  3  to  5  cm  (1  to  2  inches) 
wide.  The  attractive  blue  and  white 
flowers  appear  in  May  and  early  June. 
The  fruit,  a  light  brown  nutlet,  matures 
in  late  )une  or  early  July  (Collins,  1976; 
Epling,  1942).  Scutellaria  montana 
occurs  only  at  the  southern  end  of  the 
Ridge  and  Valley  Physiographic 
Province  in  Georgia  and  Temiessee.  It  is 
found  on  dry  to  slightly  moist  rocky 
slopes  under  a  canopy  of  mature 
hardwoods  (primarily  oaks  and 
hickories).  All  known  sites  show  little  or 
no  evidence  of  disturbance  due  to 
grazing  by  livestock  or  logging. 
Increment  boring  of  trees  on  these  sites 
demonstrates  that  the  trees  are  from  70 
to  over  200  years  old,  depending  upon 
the  site  (Collins,  in  preparation). 

During  the  late  19th  century,  Dr. 
Chapman  frequently  collected  plants 
from  the  Rome,  Georgia,  area  and 
Scutellaria  montana  was  collected  by 
him  on  several  occasions.  Only  four 
additional  collections  of  Sutellaria 
montana  were  made  between 
Chapman's  19th  century  collections  and 
1973.  All  of  these  historic  collections 
(one  in  Catoosa  County,  Georgia,  and 
three  in  Hamilton  County,  Tennessee) 
have  vague  location  descriptioiu  and 
are  eithCT  not  locatabie  are  destroyed. 
As  part  of  a  taxonomic  revision  of  the 
Annulatae  section  oi  Scutellaria,  J.  L 
Collins,  Tennessee  Valley  authority 
(personal  communication.  1985) 
searched  most  of  the  available  suitable 
habitat  in  the  vicinity  of  the  historic 
locations  in  Georgia  and  Teimessee. 
Between  1973  and  1982.  Collins 
discovered  eight -populations  of 
Scutellaria  montana.  At  least  one  and 
maybe  two  of  these  sites  may  have  been 
known  to  Dr.  Chapman,  while  the 
remainder  are  clearly  new  populations. 
The  Tennessee  Heritage  Program 
conducted  an  intensive  evaluation  of 
natural  areas  within  the  Tennessee 
River  Goige  in  the  vicinity  of 
Chattanooga  during  1963  and  1984.  Two 
additional  populations  of  Scutellaria 
montana  were  discovered  diuing  this 
intensive  study.  Historically,  Scutellaria 
montana  was  probably  a  more 
widespread  species.  However,  the 
mature,  undistrubed  hardwood  stands 
that  this  species  requires  are  quite 
limited.  Collins  (in  preparation]  states 
that  "such  habitats  in  the  heavily 


fanned,  timbered,  and  populated  Ridge 
and  Valley  Province  are  quite  literally 
few  and  far  between." 

At  the  present  time  there  are  ten 
known  populations  of  Scatellaria 
montana;  seven  of  these  ocur  in  Georgia 
and  three  are  in  Tennessee.  There  are 
four  known  populations  in  Floyd 
County,  Georgia.  These  will  be 
designated  here  as  sites  1  throu^  4  for 
purposes  of  discussion.  Site  1  contains 
approximately  1,300  plants.  Although 
most  of  the  site  is  owned  and  protected 
by  the  Nature  Conservancy,  two  small 
portions,  containing  about  200  plants, 
are  on  adjacent  unprotected  lands.  Site 
2  is  privately  owned  and  contains  about 
250  plants.  This  site  is  unprotected  and 
is  threatened  by  an  adjacent  quarrying 
operation.  Sites  3  and  4  are  both  on 
privately  owned  unprotected  lands. 
These  sites  contain  only  SO  and  35 
plants,  respectively.  Gordon  County. 
Georgia,  contains  one  population  of  this 
species.  This  population  is  on 
unprotected  privately  owned  land  and 
contains  20  individnals.  Walker  County. 
Georgia,  has  two  populations  of 
Scutellaria  montana;  both  are  on 
unprotected  private  land  and  contain  60 
plants  aiul  5  plants,  respectively.  There 
are  three  known  populations  of 
Scutellaria  Montanain  Tennessee.  Two 
populations  are  in  Hamilton  County. 
Tennessee.  Both  sites  are  on 
improtected  privately  owned  land.  One 
site  contains  45  plants  and  the  other  has 
only  4  i^ants.  The  last  site  is  in  Mcuion 
County,  Tennessee.  This  location 
contains  the  largest  population  of 
Scutellaria  montana  (approximately 
5,000  plants).  About  50  percent  of  the 
area  is  on  land  owned  and  managed  by 
the  Teimessee  Department  of 
Conservation's  Division  of  Forestry.  The 
remainder  of  the  site  is  privately  owned 
and  is  on  land  that  has  been  subdivided 
for  residential  development  and  is 
currently  being  offered  for  sale.  At  the 
present  time,  less  than  7,000  Scutellaria 
montana  plants  are  known  to  exist 
Over  90  percent  of  these  occur  at  only 
two  sites.  Althon^  these  tvro  Fargest 
populations  receive  some  protection, 
neither  tfiese  nor  any  other  known  site 
is  completely  protected  (Collins,  in 
preparation;  P.  Scmers,  Tennessee 
Natural  Heritage  Program,  personal 
communication,  1985). 

Federal  Government  actions  on  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
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January  9, 1975.  The  Service  published  a 
notice  in  the  July  1, 1975,  Fedanl 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(cH2)  (now  Section 
4(b)(3))  of  the  Act  and  of  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Scutellaria  montana 
was  included  in  the  July  1, 1975,  notice 
of  review.  On  December  15, 1980,  the 
Service  published  a  revised  notice  of 
review  for  native  plants  in  the  Federal 
RegUtw  (45  FR  82479):  Scutellaria 
montana  was  included  in  that  notice  as 
a  category-l  species.  On  November  28. 
1983.  the  Service  published  a 
supplement  to  the  notice  of  review  for 
native  plants  in  the  Federal  Register  (48 
FR  53640).  Scutellaria  montana  was 
changed  to  a  category-2  species  in  this 
supplement  Category-2  species  are 
those  for  which  listing  as  endangered  or 
threatened  species  may  be  warranted, 
but  for  which  the  substantial  data  on 
biological  vulnerability  and  threats  are 
not  currently  known  or  on  file  to  support 
proposed  rules.  Subsequent  to  this 
notice  the  Service  received  a  draft 
report  on  the  status  of  Scutellaria 
montana  (Collins,  in  preparation).  This 
status  report  and  other  available 
information  indicate  tht  the  addition  of 
Scutellaria  montana  to  the  Federal  List 
of  Endangered  and  Threatened  Plants  is 
warranted. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  as  amended  in  1982, 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Scutellaria  montana  because  of 
the  acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  On  October  13. 1983. 
and  again  on  October  12, 1984,  the 
Service  found  that  the  petitioned  listing 
of  Scutellaria  montana  was  warranted 
but  precluded  by  other  listing  actions  of 
a  higher  priority  and  that  additional 
data  on  vulnerability  and  threats  were 
still  being  gathered.  Publication  of  this 
proposal  constitutes  the  next  one-year 
finding  that  is  required 

Summary  of  Factors  Affecting  the 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  US.C  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 


the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Scutellaria  montana 
Chapm.  OBige-flowered  skullcap)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Only  parts  of  two 
of  the  ten  known  populations  of 
Scutellaria  montana  are  afforded  some 
protection  bom  human-induced  habitat 
alterations.  The  most  significant 
potential  threats  are  logging,  wildfires, 
livestock  grazing,  and  residential 
development  (Krai,  1983;  Collins,  in 
preparation).  Approximately  50  percent 
of  the  site  with  the  largest  known 
population  has  been  subdivided  and  is 
currently  being  offered  for  sale  (P. 
Somers,  personal  commimication,  1985). 
Most  of  the  second-largest  population  is 
on  land  owned  and  managed  by  The 
Nature  Conservacy  and  is  therefore 
afforded  protection.  However,  a  small 
part  of  this  population  is  on  adjacent 
private  land  and  is  therefore  susceptible 
to  loss  in  the  future  through  timber 
harvesting  or  development  The  third 
largest  population  occurs  on  privately 
owned  land  and  is  currently  afforded  no 
protection  from  future  timber  harvesting 
or  land  use  changes.  All  remaining 
populations  are  extremely  small, 
consisting  of  from  4  to  60  pants,  and  are 
vulnerable  to  even  slight  modifications 
of  their  remaining  habitat. 

R  Overutilization  for  commercial, 
recr^tional,  scientific,  or  eductional 
purposes.  Scutellaria  montana  is  not 
currently  a  significant  component  of  the 
commercial  trade  in  native  plants; 
however,  the  8j>eaes  has  potential  for 
horticultural  use  and  publicity  of  the 
species  could  generate  an  increased 
demand. 

C.  Disease  orpredation.  Not 
applicable  to  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  In  Georgia. 
Scutellaria  montana  is  listed  as  a 
threatened  species  on  the  State  list 
Under  the  Georgia  Wildflower 
Preservation  Act  of  1973,  listed  species 
are  protected  fix)m  unauthorized 
removal  or  cutting  from  public  lands. 
Listed  species  offered  for  sale  in 
Georgia  must  have  a  certificate  stating 
that  they  did  not  originate  bom  public 
lands.  Scutellaria  montana  is  listed  as 
an  endangered  species  on  Tennessee's 
unofficial  Ust  of  endangered,  threatened 
and  rare  plant  species.  The  recently 
enacted  Tennessee  Rare  Plant 
Protection  and  Conservation  Act  of  1985 
will  provide  some  protection  for 
Scutellaria  montana  once  the  provisions 
of  this  act  are  implemented  later  this 
year.  None  of  these  regulatory 


mechanisms  offer  adequate  protection 
against  the  habitat  disturbances  that  are 
the  main  threats  to  Scutellaria  montana. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Scutellaria  montana  is  an  extremely 
rare  species  which  only  occurs  within  a 
limited  geographical  area  in 
southeastern  Tennessee  and  adjacent 
northwestern  Georgia.  In  some 
populations,  loss  of  even  a  few 
individuals  through  natural  fluctuations 
in  numbers  or  human-induced  habitat 
alterations  could  eliminate  the    > 
population  and  thereby  appreciably 
reduce  the  likelihood  Uiat  Uie  species 
will  continue  to  exist 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Scutellaria 
montana  as  endangered.  Critical  habitat 
is  not  being  designated  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Scutellaria  montana 
at  this  time.  The  species  has  potential 
for  horticultural  use.  Increased  publicity 
and  the  provision  of  specific  location 
information  associated  with  critical 
habitat  designation  could  result  in 
taking  pressures  on  the  species. 
Publication  of  critical  habitat 
descriptions  would  make  Scutellaria 
montana  more  vulnerable  to  taking, 
since  most  of  the  known  populations  are 
on  privately  owned  land.  Most  of  the 
populations  consist  of  only  a  small 
number  of  individuals,  and  the  loss  of 
even  a  few  could  jeopardize  the  species. 
The  landowners  involved  in  managing 
the  habitat  o^  the  large-flowered 
skullcap  have  been  informed  of  the 
locations  of  this  species  and  of  the 
importance  of  protecting  it.  Therefore, 
no  additional  benefits  from  the 
notification  function  of  critical  habitat 
designation  would  result. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
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against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  cairied  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part  below. 

Section  7(a]  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990:  June  29, 1983).  Section  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  All  known  populations  of 
Scutellaria  montana  are  on  privately  or 
State  owned  lands.  There  are  no  known 
current  or  planned  Federal  activities 
which  may  affect  any  of  these 
populations. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Scutellaria  montana,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act  implemented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  this  species  in  interstate 
or  foreign  conunerce.  Certain  exceptions 
can  apply  to  agents  of  the  Service  and 
State  conservation  agencies.  The  Act 
and  50  CFR  17.62  and  17.63  also  provide 
for  the  issuance  of  permits  to  carry  out 


otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  Scutellaria  montana  is  not 
conunon  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act  as 
amended  in  19BZ,  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Permits  for 
exceptions  to  this  prohibition  are 
available  through  section  10(a)  of  the 
Act  until  revised  regulations  are 
promulgated  to  incorporate  the  1982 
Amendments.  Proposed  regulations 
implementing  this  prohibition  were 
pubUshed  on  July  8, 1983  (48  FR  31417), 
and  It  is  anticipated  that  these  will  be 
made  final  following  public  comment  It 
is  anticipated  that  no  permits  will  be 
requested  for  taking  the  large-flowered 
skullcap  since  it  is  not  known  to  occur 
on  any  Federal  lands.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Federal  WUdlife  Permit 
Office,  eth  Floor  Broyhill.  U.S.  Pish  and 
Wildlife  Service.  Washington.  D.C 
20204  (703/235-1903). 

Public  Comments  Solidted 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public  other  concerned 
governmental  agencies,  the  scientific 
commimity,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
sohcited.  Comments  particulariy  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Scutellaria 
montana; 

(2)  The  location  of  any  additional 
populations  of  Scutellaria  montana  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Scutellaria  montana. 

Final  promulgation  of  the  regiilation 
on  Scutellaria  montana  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  conununications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 


requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 
Asheville  Endangered  Species  Field 
Station  (see  the  "ADDRESSES"  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  by  the  National 
Enviroiunental  Policy  Act  of  1909,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubhshed  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Endaiigsred  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgatioo 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 
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DEPARTMENT  OF  COMMERCE 

IntanMrtional  Trade  Administration 

[C-307-fl01] 

Tarminatton  of  Countarvaiiing  Duty 
Invastigation:  Cartain  Circular  Waidad 
CartMn  Staal  Standard  Plpa  From 
Vanazuala;  and  PraNmlnary  Affirmativa 
Countarvaiiing  Duty  Datarmlnatlon: 
Cartain  Circular  Waidad  Carbon  Staai 
Una  Plpa  From  Vanazuala 

AOENCV:  Import  Administration, 
International  Trade  Administatioti, 
Commerce. 

action:  Notice, 

tUMMARV:  In  a  letter  dated  October  21, 
1985.  petitioners,  the  standard  pipe 
subcommittee  of  the  Committee  on  Pipe 
and  Tube  Imports  (CPTI)  and  the 
individual  members  of  that 
subcommittee,  withdrew  their 
countervailing  duty  petition  filed  on 
February  28, 1985.  with  respect  to 
certain  circular  welded  carbon  steel 
standard  pipes  and  tubes  (standard 
pipe)  from  Venezuela.  Based  on  this 
withdrawal  by  the  petitioners,  we  are 
terminating  our  investigation  with 
respect  to  standard  pipe,  as  described  in 
the  "So^  of  Investigations"  section  of 
this  notice. 

With  respect  to  certain  circular 
welded  cart>on  steel  line  pipe  (line  pipe), 
we  preliminarily  determine  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  Venezuela  of  line  pipe,  as  described 
in  the  "Scope  of  Investigations"  section 
of  this  notice.  The  estimated  net  subsidy 
for  line  pipe  is  76.00  percent  ad  valorem. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  line  pipe 
from  Venezuela  that  are  entered,  or 


withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of  this 
product  in  the  amount  equal  to  the 
estimated  net  subsidy. 

If  this  investigation  proceeds 
normally,  we  wUl  make  our  final 
determination  by  January  20, 1986. 
EFPECnvi  date:  November  13, 1985. 
FOR  FURTHn  INFOmiATION  CONTACT. 
Barbara  Tillman.  Tom  Bombelles  or  Ellie 
Shea,  of  the  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  377-2438, 
(202)  377-3174  or  (202)  377-1784. 
8UPPLEMCNTARY  INFORMATraN: 

PreUminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers  or  exporters  in  Venezuela  of 
line  pipe.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

•  Loans  Tiirough  the  Industrial  Credit 
Fund 

•  Multiple  Exchange  Rates 

•  Export  Certificates  for  Credit 
Against  Income  Taxes 

•  Preferential  Export  Financing 

•  Subsidies  to  Upstream  Suppliers  of 
Steel  Inputs 

— Government  Equity  Infusion 
— ^Preferential  Government  Credit 
— Sales  Tax  Exemption 

We  preliminarily  determine  the 
estimated  net  subsidy  for  certain 
circular  welded  carbon  steel  line  pipe  to 
be  76.00  percent  ad  valorem. 

Case  History 

On  February  28, 1985.  we  received  a 
petition  filed  with  respect  to  certain 
circular  welded  carbon  steel  pipes  and 
tubes.  By  amendment  dated  March  12, 
1965,  coimsel  for  petitioners  clarified 
that  the  petition  was  being  filed  on 
behalf  of  the  standard  pipe 
subcommittee  and  the  line  pipe 
subcommittee  of  the  Committee  on  Pipe 
and  Tube  Imports  (CPTI)  and  by 
individual  manufacturers  of  standard 
and  line  pipe.  With  respect  to  line  pipe. 


the  individual  manufacturers  supporting 
the  petition  were  Sawhill  Tubulars 
Division  of  Cyclops  Corp.,  Tex-Tube 
Division  of  Cyclops  Corp.,  Laclede  Steel 
Company,  and  Wheatland  Tube  Corp. 

In  compliance  with  the  filing 
requirements  of  S  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleges  that  manufacturers,  producers  or 
exporters  in  Venezuela  of  standard  pipe 
and  line  pipe,  directly  or  indirecdy, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  U.S.  industries. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  March  20, 1985,  we  initiated  these 
investigations  (50  FR 12063).  We  stated 
that  we  expected  to  issue  preliminary 
determinations  by  May  24, 1985. 

Since  Venezuela  is  a  "coimtry  under 
the  Agreement"  within  the  meaning  of 
section  701(b)(3)  of  the  Act,  an  injury 
determination  is  required  for  these 
investigations.  Therefore,  we  notified 
the  ITC  of  our  initiations.  On  April  15, 
1985,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
certain  circular  welded  carbon  steel 
pipes  and  tubes  materially  injure,  or 
threatsn  material  injury  to,  U.S. 
industiies  (50  FR  16167). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Venezuela  in 
Washington,  D.C.  on  April  8, 1985.  On 
May  22, 1985,  we  received  responses  to 
our  questionnaire  from  the  government 
of  Venezuela  and  from  C.A.  Conduven, 
the  only  known  producer  and  exporter 
in  Venezuela  of  standard  pipe  and  line 
pipe  to  the  United  States. 

On  March  25  and  26, 1985.  we 
received  information  from  petitioners 
which  estabUshed  a  reasonable  basis  to 
beUeve  or  suspect  that  the  products 
under  investigation  benefited  from 
upstream  subsidies  in  the  form  of 
subsidized  steel  inputs.  On  April  26, 
1985,  pursuant  to  section  703(h)  of  the 
Act,  we  extended  the  due  date  for  the 
preliminary  determinations  to 
November  5, 1985  (50  FR  18889).  On  May 
21, 1985,  we  presented  an  upstream 
subsidy  questionnaire.  However,  we 
received  no  response  to  th  upstream 
questionnaire  from  the  goverrmient  of 
Venezuela,  from  SIDOR,  the  alleged 
upstream  supplier,  or  from  Conduven. 


Federal  Register  /  Vol.  sq  No.  219  /  Wednesday.  November  13.  1985  /  Notices 


On  October  21, 1985,  we  received  • 
letter  from  the  standard  pipe 
subcommittee  of  the  CPTl  and  the 
individual  iMniber  coa^Moies  of  Aa* 
subcommittee  withdrawing  their 
countervailing  dyty  petition  with  respect 
to  standard  pipe  (See  'TemiaatioD  of 
Standard  Pipe  investigation"  sectioa  of 
this  notice). 

On  Octobe^  11. 1985.  we  received  a 
letter  from  US  Steel  Coiporation 
requesting  that  tJie  Department 
terminate  the  countervailing  duty 
invpttigatioD  of  line  pipe  from 
Venezuela.  We  received  the  same, 
request  from  BethJebem  Steel  Coiapany 
on  October  30. 1065.  aod  from  LTV  Steel 
Tubular  {^vaducts  Company  on 
November  5. 1985.  Inforraatiaa  in  the 
record  indicates  that  there  i«  a  serious 
questioa  aa  to  wbether  a  substaiatial 
majority  of  the  donestic  industry 
sapports  the  investigatioB  of  line  pipe. 
We  will  be  obtaiaiag  furtber  infomatioa 
to  determine  whether  it  is  ^ipropriate  to 
tenaiaale  this  investigation. 

On  October  29. 1995.  petitioiieia  in  the 
line  pipe  investigaiiaa  Sled  a  letter 
stating  that  Ibey  were  —^•■■■toim  tbek 
petition  to  aUese  in  d^  aUefaative  ibat 
a  regioaa]  iodHStry  producing  line  pipe 
is  being  aiaterially  iniured  and  that  the 
petition  is  btougbt  OB  bebalf  of  line  p^ 
prodycers  ia  that  legioB.  The  region  is 
alleged  to  consist  el  Texas.  Lovisiana. 
Oklahoma.  Kansas.  Missisaippi. 
Alafbaaa  and  Florida.  Ibere  is  a  serious 
questioa  as  to  the  timeliness  of  this 
ameodoMOL 

Scope  of  Investigations 

The  products  covered  by  these 
investigaboas  are: 

(1)  circular  welded  carbon  steel  pipes 
and  tabes,  with  an  oetaide  diameter  of 
.375  iaob  or  BMxe  bet  not  over  le  inches, 
of  any  wall  thicknesiu  cunently 
classifiable  in  the  Tariff  ScheiUes  of 
the  Uaited  States.  Aaaotaied  CTSUSAi. 
under  items  6103231. 910.32X.  «a32tl, 
610.3242.  610.3243. 6iai2SZ.  01013254. 
010.3256, 6103256  and  61014925.  Tbese 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  stnctual 
tubing,  aie  pcodaced  to  vaiioas  ASTM 
spedficalions.  nost  notably  A-120.  A- 
53  or  A-135u 

(2)  certidn  caoular  welded  carbon 
steel  bae  pipe  widi  m  ootside  diameter 
of  .375  inch  or  more  bet  not  over  M 
inches,  and  with  a  watt  tbickness  of  not 
less  than  ins  indi.  ooneatly  classifiable 
in  the  Tariff  Scbeduiea  of  the  United 
States.  Aaaotated  (TSUSA).  onder  items 
610.3206  and  610.S28B.  Ilese  prothcts 
are  prodaced  to  vaiieas  API 
specifications  for  bae  pipe,  nest  notably 
APt-SLorAFlSLX. 


Termination  of  Standard  Pipe 
Investigation 

On  October  21. 1985.  we  received  a 
letter  from  the  standard  pipe 
subcommittee  of  the  CPTl  and  ttie 
individual  member  companies  of  that 
subcommittee  withdrawing  their 
countervailiqg  duty  petition  vintb  respect 
to  standard  pipe.  Under  section  704(a)  of 
the  Tariff  Act  of  1930.  as  amended  by 
section  604  of  the  Trade  and  Tariff  Act 
of  1984  (the  Act),  upon  withdrawal  of  a 
petition,  the  administering  authority 
may  terminate  an  investigation  after 
giving  notice  to  all  parties  to  the 
investigation  and  after  assessing  the 
public  interest  as  requfaed  by  the  Act 
We  have  taken  into  accomit  the  public 
interest  factors  set  out  in  section 
704(a)(2)  of  Die  Act  and  consohed  wiA 
potentially  affiected  producers,  woikeis. 
and  consuming  indtretries,  and  with  the 
rrc  On  the  basis  of  our  assessment  of 
the  public  interest  factors  and  our 
consultations,  we  have  determined  that 
termination  of  oer  faveDtigatlou  ef 
standard  pipe  from  Veaecaela  would  be 
in  the  public  interest. 

We  have  notified  all  parties  to  the 
investigation  and  the  ITC  of  petitioners' 
wMidmwal  of  flteir  countervailing  duty 
petition  with  respect  to  standard  pipe 
and  our  intention  to  terminate.  For  these 
reasons,  we  are  terminating  our 
Investigation  with  respect  to  standard 
pipe.  Our  investigation  of  line  pipe  will 
continue  accordii^g  to  statntory 
procedures. 

Aoaiysis  of  Progrmns 

Throughout  tUs  notice,  we  leler  to 
certain  ^enecal  principles  ^priW^d  to  the 
facts  of  the  current  investigatioB.  Tliese 
principles  are  described  ia  the 
"Subsidies  Appendix"  niiiwA^  ^  die 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Aoducts  kom.  Aiyntna: 
Final  Affimative  GownteivriH^  duty 
Determination  and  Goentovaifing  Ottty 
Order".  wUch  was  riihlishiiii  fa  the 
April  28. 1964  isenecf  the  ffbdmsi 
Register  (4SFR 18006). 

Consistent  with  oar  praeUce  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existenoe  of  a  prograffl,  receipt  of 
benefits  ender  a  piugnmi.  or  etigibtlity 
of  a  oompany  or  indastiy  onder  a 
program,  and  die  Depaiimeut  has  no 
persoasive  evidence  showing  that  the 
respoaee  is  inoenect  we  accept  the 
response  for  porposes  of  tiie  pielimuiary 
determinaHoa.  AH  soch  responses  are 
subject  to  verification.  If  the  response 
cannot  be  supported  art  verification,  and 
the  program  is  c^ierwise 
coBBtervailaWe,  the  program  will  be 


considered  a  subsidy  in  die  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidisation  ("the 
review  period")  is  calendar  year  1984. 

C.A.  Condoven  is  the  only  known 
producer  and  exporter  in  Venezuela  of 
Hne  pipe  to  the  United  States  for  which 
we  have  received  information  frtua  the 
government  of  Vaoezuda.  In  addition, 
we  have  identified  CV.G.  Sidenasica 
del  Orinoco.  OA.  (SIDOR)  as  die 
upsterani  supplier  of  sted  inputs  to 
Conduven. 

Because  we  did  not  receive  responses 
to  our  upstream  quentionnaire  from  the 
govemnaest  of  Venezuela,  SIDOR  or 
Conduven,  we  are  using  the  best 
infonnation  available  as  required  under 
9  355.3?  of  our  regulations  (19  CFR 
355.39)  on  which  to  base  our  analysis  of 
the  opstreasB  subsidy  aMe^atiaa.  Based 
on  oar  analysis  of  the  petition  and  die 
rrnpnners  to  our  qutniiisBiaiif.  we 
fmLmumAy  deteraaoe  the  kMmni^ 

L  Programs  PielliiilnaiBy  Detenidned  to 
^.^nies  ouosMoes 

We  preliminarily  determine  that 
subsidies  are  bektg  provided  te 
manuftc^erae,  prodaceis  or  expoiteis 
in  Venezuela  of  certain  circular  welded 
carbon  steel  line  pipe  under  Ibe 
following  programs. 

A.  Loams  Thmttgk  the  Indmstrtai  Credit 
Fumd 

Petitioners  allege  that  Conduven 
receives  large,  low-cost  loans  dhecfly 
from  the  government  and  government 
agencies  on  tenns  inconsistent  with 
commercial  consideiatiuns.  Acoonfing 
to  Condeven's  response,  it  received  two 
loans  from  ^tt  Induslila!  Credit  Fund 
(FONCRH)  wWcb  were  outstanding 
duitng  the  review  period.  Because  the 
government  of  Veneznela  has  provided 
no  brfbrmation  on  the  ava^blHty  and 
(fistribotion  of  FONOffil  loans  fa  the 
Venezuelan  economy  we  preliminarily 
determine  ftat  diese  loans  are  thnlted  to 
a  sgiedfic  enterprise  or  industry  or  groi^ 
of  enterprises  or  industries. 

As  oudined  in  die  Subsidies 
Appendbx,  the  appropriate  benchmaik 
for  long-term  loans  wiH  be  company- 
specific,  fudess  the  company  lacks 
adequate  comparable  commercial 
experience.  Acconfing  to  Conduven's 
response,  die  compai^  issued  a  bond 
offering  in  the  same  year  as  die  receipt 
of  one  of  the  FONCREI  loans.  Therefore, 
for  the  first  FONCREI  loan,  we  are  usiqg 
the  interest  rate  in  Conduven's  bond 
offering  as  die  compcmy-specific  long- 
term  benchmaik.  Usiiig  flils  rate,  we  find 
that  the  interest  rate  on  the  FONCREI 
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loan  ii  iiicoiu4«tent  with  coouBerdal 
considerations  and  as  such  confers  a 
benefit  which  constitutes  a  domestic 
subsidy. 

We  were  unable  to  determine  from 
the  response  whether  Conduven  had 
received  any  commercial  loans  or  issued 
any  bonds  in  the  year  that  the  second 
FONCREI  loan  was  received.  Therefore, 
we  are  usin^  the  national  average  rate 
of  return  on  eight-to-ten  year  bonds 
issued  by  non-financial  companies, 
which  was  provided  in  the  government 
response,  as  our  benchmark.  Using  this 
rate  we  find  that  the  second  FX3NCREI     / 
loan  to  Conduven  is  on  terms 
inconsistent  with  commercial 
considerations  and,  as  sudi,  also 
confere  a  benefit  whidi  constitutes  a 
domestic  subsidy. 

To  calculate  the  benefit  from  these 
loans,  we  used  the  methodology 
described  in  the  Subsidies  Appendix  for 
long-term  loans.  We  then  allocated  this 
benefit  over  total  sates.  On  this  basis, 
we  calculate  an  estimated  net  subsidy  of 
0.04  percent  ad  valorem. 

B.  Multiple  Exchange  Rates 

On  February  22, 1963,  the  government 
of  Venezuela  authorixed  the 
establishment  of  a  multiple  exchange 
rate  system  after  more  than  19  years  at  a 
fixed  rate  system  of  4.30  boUvares  (Bs.) 
to  the  dollar.  In  its  response,  the 
government  of  Venezuela  stated  that 
this  change  in  the  exchange  rate  was 
made  in  an  attempt  to  gradually  devalue 
the  bolivar  while  avoiding  the 
inflationary  impact  of  a  Midden 
devaluation. 

The  Centra]  Bank  of  Venezuela  (CSV) 
and  the  Ministry  of  Finance  (MOF) 
signed  an  Exchange  Agreement  on 
February  2&,  1983,  establishing  a  four- 
tiered  exchange  rate  system.  The  first 
exchange  rate  is  a  fixed  rate  of  Bs.  4.30 
to  the  dollar.  This  rate  is  applied  to  the 
sale  of  foreign  exchange  by  the  CBV  for 
payments  on  foreign-source  private  and 
public  debt,  the  importation  of  essential 
goods  and  services,  and  the  sale  of 
foreign  exchange  from  the  state-owned 
oil  industries  (PDVSA),  iron  ore  industry 
(FERROMINERA),  and  the  Venezuelan 
Investment  FuikI.  The  second  rate  is 
also  a  fixed  rate,  but  at  Bs.  &00  to  the 
dollar.  This  rate  is  applied  to  the  sale  of 
foreign  exchange  by  the  CBV  for  the 
importation  of  less  essential  goods, 
foreign  exchange  obtained  ftam  the 
export  of  goods  and  services  from  state- 
owned  enterprises  (other  than  PDVSA 
and  FERROMINERA).  and  foreign 
exchange  on  exports  by  the  private 
sector  when  offerd  to  &e  CBV. 

The  other  two  rates  established  are  a 
foreign  exchange  free  market  rate  (an 
average  Bs.  13.03  to  the  dollar  during 


19B4)  established  for  all  exchange 
operatkms  not  spectflcaUy  provided  for 
elsewhere,  and  a  -free-bBt-offidal"  rate 
for  the  purchase  and  sale  of  doBars  by 
the  CBV  in  fte  free  market  According  to 
the  response  from  the  govermnent  of 
Venezuela,  the  private  sector  used  the 
free  market  exclusively,  and  did  not 
offer  its  f(M«ign  exchange  to  the  CBV, 
under  the  second  rate  described  above. 

Under  this  Exchange  Agreement,  the 
government  also  established  the  Oiffice 
of  Preferential  Exchange  Regime 
(RECADI)  to  administer  the  multiple 
exchange  rate  system.  RECADI  is 
responsible  for  handling  applications 
from  importers  for  merdiamlise 
categorized  as  essential  or  less 
essential.  To  receive  the  more 
preferential  exchange  rate  for  imports, 
an  importer  mast  submit  an  application 
to  RECADI  identifying  the  value, 
quantity  and  payment  terms  of  the 
intended  pordiase.  After  RECADI 
reviews  the  application,  ft  may 
authorize  the  use  of  the  more 
preferential  exchange  rate  to  cover  the 
particular  purchase. 

In  May  1983.  the  government  began 
gradually  to  allow  the  pobbc  sector 
companies  (other  than  PDVSA  and 
FERROKONERA)  to  use  the  free  maiicet 
rate.  Until  this  time  only  private 
companies  had  access  to  the  free 
market.  In  its  response,  the  government 
stated  that  it  excluded  PDVSA  and 
FERROMINERA  from  the  free  market 
during  1983  and  1964  because  it 
recognized  that  their  substantial 
earnings  would  have  an  inflationary 
impact  on  the  overall  economy. 

On  February  24. 1984,  the  government 
of  Venezuela  signed  an  Exchange 
Control  Agreement  between  the  MOF 
and  the  CBV  which  increased  the 
exchange  rate  for  importation  of  less 
essential  goods  from  Bs.  6.00  to  Bs.  7.50 
to  the  dollar.  In  addition,  this  Agreement 
created  the  "quota  share"  poUcy  which 
required  all  exporters  to  sell  back  to  the 
Central  Bank  the  dollars  earned  on  the 
imported  component  of  the  finished 
product  at  the  same  exchange  rate  used 
for  the  importation.  Until  the  1984 
Agreement  was  signed,  exporters  could 
buy  imports  at  the  Bs.  4.30  or  the  Bs.  7.S0 
to  the  dollar  rate  and  upon  exportation 
sell  the  dollars  earned  on  the  imported 
component  at  the  free  market  exchange 
rate.  The  difierence  in  the  exchange  rate 
between  the  lower  rate  used  to  purchase 
imports  and  the  free  market  rate  for 
selling  dollars  provided  a  benefit  to 
exporters. 

To  implement  the  quota  share  policy, 
the  government  published  Resolution 
No.  84-05-01  in  May  1984.  This 
resolution  required  that  the  value  of  50 
percent  of  the  import  content  of  the 


exportadprodoct,  as  calculated  in  the 
ICE  cerdficatBS  used  for  granthig  export 
bends,  be  add  to  dw  CBV  at  the  lower 
exchange  rate  of  Bs.  7.50  to  the  dollar 
(the  same  rate  at  which  they  buy  foreign 
exchange  for  impralB).  To  enforce  the 
quota  share  program,  the  CBV  requires 
expOTtsrs  to  ngn  a  contract  upon 
exportation  stating  tiiat  the  specified 
proportion  of  export  earnings  will  be 
sold  to  the  CBV  at  the  same  rate  used 
for  importation  of  he  material  imputa. 

Under  the  muhiple  exchai^  rate 
system,  one  dollar  received  for  export 
sales  yield  more  bolivares  than 
Conduven  pays  to  purchase  one  doUar 
for  imports.  Because  receipt  of  the 
hi^aer  exchange  rate  is  contingent  upon 
selling  dollars  earned  from  export  sales, 
we  consider  the  moltipie  exchange  rste 
to  confer  an  export  subsidy. 
Nevertheless,  since  our  experience  in 
examining  multiple  exchange  rate 
systems  is  limited,  we  welcome 
comments  on  the  calculations  of 
benefits  received  through  multiple 
exchange  rate  systems. 

To  calculate  the  benefit  from  this 
program,  we  subtracted  the  exchange 
rate  applicable  to  Conduven's  purchase 
of  imports  from  die  weighted  average 
exchange  rate  received  by  Conduven 
when  selling  dollars  from  export  sales. 
We  multiplied  this  difierence  by  the 
total  1964  export  vahie  for  Conduven  in 
dollars  and  allocated  the  product  over 
Conduven's  total  1984  export  sales  in 
bolivares.  On  this  basis,  we  calculate  an 
estimated  net  subsidy  of  38.12  percent 
ad  valorem. 

C.  Export  Certificates  for  Credit  Against 
Income  Taxes 

Petitioners  eDege  that  Venezuelan 
steel  exporters  receive  certificates  to 
encourage  exports,  which  may  be  sold 
for  cash  or  used  to  pay  income  taxes. 
The  value  of  the  certificate  is  based  on  a 
percentage  of  the  f.o.b.  value  of  the 
exported  merchandise. 

Acoommling  to  the  responses  of  fte 
government  of  Venezuela  and 
Conduven,  under  this  program  a  certain 
percentage  of  the  value  of  an  export 
shipment  is  returned  to  the  exporter. 
The  percentage  of  the  return  depends  on 
the  proportion  of  domestic  content  of  the 
merchandise  and  certain  policy 
objectives  of  the  government,  such  as 
maintaining  a  hi^  rate  of  employment 
Upon  export  a  idhipper  reoeivee  an 
export  certificate  specifying  the  amount 
to  be  returned  to  the  exporter.  TTiis 
amount  is  determined  by  multiplying  the 
exporter's  allowable  rebate  percentage 
by  the  f.o.b.  value  of  the  export  in 
dollars.  Hiis  dollar  value  is  then 
converted  to  bolivares  at  a  rate  of  Bs.  7iS 
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to  the  dollar.  The  certificate,  along  with 
accompanying  shipping  and  sales 
documents,  must  be  sent  to  the  Central 
Bank,  whidi  then  issues  the  export 
bond.  This  bond  may  be  sold  for  cash  or 
used  to  pay  taxes.  Because  this  program 
is  limited  to  exporters  and  does  not 
operate  to  rebate  any  indirect  taxes,  we 
preliminarily  determine  that  this 
program  confers  an  export  subsidy  on 
the  merchandise  under  investigation. 

To  calculate  the  benefit,  we  multiplied 
the  percentage  rebate  for  which 
Conduven  is  eligible  by  the  f.o.b.  value 
of  Conduven's  exports  in  dollars.  We 
then  multiplied  this  amount  by  7.5  to 
determine  the  value  of  the  benefit  in 
bolivares.  Allocating  this  benefit  over 
total  export  sales,  we  calculate  an 
estimated  net  subsidy  of  13.30  percent 
ad  valorem. 

D.  Preferential  Export  Financing 

Petitioners  allege  that  Venezuelan 
steel  -exporters  receive  preferential 
short-term  export  financing  through  the 
Export  Financing  Fund  (FINEXPO).  a 
program  administered  by  the  Banco 
Industrial  de  Venezuela. 

According  to  the  response  of  the 
government  FINEXPO  loans  are 
extended  at  a  fixed  annual  interest  rate 
to  finance  a  company's  exports. 
Conduven  had  several  FINEXPO  loans 
outstanding  during  thp  reveiw  period.  To 
determine  whether  FINEXPO  financing 
provides  a  benefit  which  confers  an 
export  subsidy,  we  compared  the 
interest  rate  on  FINEXPO  loans  to  the 
appropriate  benchmark  rate. 

In  1984.  annual  interest  rates 
published  by  the  Central  Bank  of 
Venezuela  for  short-term  working 
capital  loans  firom  commercial  banks 
were  above  those  charged  by  FINEXPO. 
Using  these  published  short-term  rates 
as  our  benchmark,  we  preliminarily 
determine  that  FINEXPO  loans  confer  a 
benefit  which  constitutes  an  export 
subsidy.  Comparing  the  benchmaik 
interest  rates  which  were  in  effect  on 
the  date  of  receipt  of  each  FINEXPO 
loan  to  the  FINEXPO  rate,  we  calculate 
an  estimated  net  subsidy  of  0.40  percent 
ad  valorem. 

n.  SubsidiM  to  Upstream  Suppliers  of 
Steel  Inputs 

Petitioners  allege  that  Conduven 
receives  an  "upstream  subsidy"  through 
the  purchase  of  subsidized  steel  inputs 
fromSIDOR. 

Under  section  771A(a)  of  the  Act.  we 
must  apply  the  following  tests  in  order 
to  determine  whether  "upstream 
subsidies"  are  being  paid  or  bestowed 
upon  the  products  under  investigation: 


The  tenn  "upstream  subsidy'  means  any 
subsidy  described  in  section  77l(5)(B)  (i).  (ii). 
or  (iii)  by  the  govenunent  of  a  country  that 

(1)  is  paid  or  bestowed  by  that  government 
with  respect  to  a  product  (hereafter  referred 
to  as  an  'input  product')  that  is  used  in  the 
manufacture  or  production  in  that  country  of 
merchandise  which  is  the  subject  of  a 
countervailing  duty  proceeding: 

(2)  in  the  judgment  of  the  achninistering 
authority  bestows  a  competitive  benefit  on 
the  merchandise;  and 

(3)  has  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  the  merchandise. 

1.  Domestic  Subsidies 

Because  the  government  of  Venezuela, 
Conduven  and  SIDOR  did  not  respond 
to  our  questionnaire  requesting 
information  on  upstream  subsidies,  our 
analysis  of  this  issue  is  based  on  "best 
information  available",  as  required 
under  S  355.39  of  our  regulations  (19 
CFR  355.39).  For  our  preliminary 
determination  of  the  number  and  level 
of  domestic  subsidies  received  by 
SIDOR,  we  are  using,  as  best 
information  available,  our  "Preliminary 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Carbon  Steel 
Products  &t)m  Venezuela"  (50  FR 11227) 
published  on  March  20, 1985.  Based  on 
that  determination,  we  preliminarily 
determine  that  domestic  subsidies  are 
being  provided  to  SIDOR,  Conduven's 
domestic  supplier  of  hot-rolled  carbon 
steel  sheet  (hereafter  referred  to  as 
skelp)  used  in  the  manufacture  of  line 
pipe,  under  the  following  programs: 

a.  Preferential  Government  Credit 

b.  Sales  Tax  Exemptions 

a  Government  Equity  Infusions 
SIDOR  was  the  only  company 
producing  and  exporting  skelp  in  that 
investigation  of  certain  carbon  steel 
products. 

Otir  determination  with  respect  to 
each  of  these  domestic  subsidy 
programs  is  outlined  in  the  notice  of  that 
case.  The  total  estimated  domestic 
subsidy  found  for  these  three  programs 
was  28.06  percent  ad  valorem  for  hot- 
rolled  sheet.  Accordingly,  we  determine 
that  the  first  upstream  subsidy  test  has 
been  met 

2.  Competitive  Benefit 

The  second  step  of  the  test  outlined  in 
section  771A  of  the  Act  is  the 
determination  of  whether  the  subsidies 
received  by  the  upstream  supplier 
bestow  a  "competitive  benefit"  on  the 
merchandise  under  investigation.  Under 
the  terms  of  section  771(b)(1), 

[a]  competitive  benefit  has  been  bestowed 
when  the  price  for  the  input  product ...  is 
lower  than  the  price  that  the  manufacturer  or 
producer  of  merchandise  which  is  the  subject 
of  a  countervailing  duty  proceeding  would 
otherwise  pay  for  the  product  in  obtaining  it 


itom  another  seller  in  an  arms-length 
transaction. 

We  would  compare  SIDOR's  prices  to 
prices  charged  by  unsubsidized 
Venezuelan  producers  of  skelp  used  by 
line  pipe  producers.  However,  we  are 
unaware  of  any  unsubsidized 
Venezuelan  producers  of  skelp. 
Therefore,  as  the  next  step,  we  would 
have  compared  SIDOR's  prices  to  prices 
paid  for  unsubsidized  imported  steel 
used  by  Conduven,  or  failing  that,  to 
respondents'  information  on  world 
market  prices  for  their  steel  inputs.  In 
the  absence  of  any  such  information 
from  Conduven  or  SIDOR,  we  have  used 
the  best  information  otherwise  available 
to  calculate  a  "benchmark"  price. 

As  best  information  available,  we 
reviewed  the  average  Japanese  f.o.b. 
price  of  skelp  in  1984  for  exports  to 
countries  other  than  the  United  States, 
as  shown  in  Japanese  export  statistics. 
To  this  average  Japanese  price,  we 
added  average  ocean  freight  and 
insurance  charges  corresponding  to 
shipments  of  skelp  from  Japan  to  the 
east  coast  of  the  United  States  as 
recorded  in  U.S.  government  statistics. 

In  this  way  we  calculated  a 
benchmark  price  for  skelp  based  on  the 
average  Japanese  f.o.b.  price  plus  freight 
and  insurance. 

Because  we  did  not  receive  a 
response  to  our  upstream  questionnaire, 
we  had  no  specific  price  information  on 
skelp  from  SIDOR  to  use  as  a 
comparison  with  our  benchmark  price. 
Therefore,  as  best  information  available, 
we  are  assuming  that  SIDOR  passed 
through  100  percent  of  the  value  of  its 
domestic  subsidies  to  Conduven.  On  this 
basis  we  preliminarily  determine  that 
the  competitive  benefit  test  has  been 
met. 

3.  Significant  Effect 

The  third  and  final  step  of  the 
statutory  test  is  to  determine  whether 
the  subsidy  received  by  the  upstream 
supplier  has  a  significant  effect  on  the 
cost  of  manufacturing  or  producing  the 
merchandise.  Again,  using  best 
information  available,  we  multiplied  the 
ad  valorem  domestic  subsidy  rate 
calculated  for  SIDOR  in  our  previous 
investigation  by  the  percentage  that  the 
petitioners  claim  the  subsidized  steel 
inputs  account  for  in  the  cost  of 
producing  line  pipe.  We  found  that  the 
estimated  net  subsidy  accoimted  for 
more  than  five  percent  of  the  cost  of 
manufacturing  or  producing  line  pipe. 
For  purposes  of  this  preliminary 
determination,  we  consider  that  the 
"significant  effect"  test  has  been  met. 

All  three  tests  outlined  in  section 
771A(a)  having  been  met,  we 
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preliminarily  determine  that  benefits 
bestowed  upon  SIDOR  confer  an 
upstream  subsidy  upon  the  products 
under  investigation. 

4.  Measurement  of  Upstream 
Subsidization 

Under  section  77lA(c)  of  the  Act. 

the  adminittming  authority  shall  include  in 

the  amount  of  any  countervailing  duty 
imposed  on  (he  merchandise  an  amount  eqnal 
to  the  amount  of  the  competitive  benefit .  .  . 
except  that  in  no  even  shall  the  amount  be 
greater  than  the  amount  of  subsidization 
determined  with  respect  to  the  upstream 
product. 

Pursuant  to  this  statutory  language, 
and  on  the  basis  of  best  information 
available,  we  assumed  that  SIDOR's 
price  to  Conduven  for  skelp  is  lower 
than  our  benchmark  price  by  the 
percentage  amount  of  the  estimated  net 
domestic  subsidy  received  by  SIDOR. 

To  derive  a  Figure  for  the  tonnage  of 
skelp  purchased  from  SIDOR  by 
Conduven,  we  multiplied  the  tonnage  of 
pipe  and  tube  produced  by  Conduven  in 
1984  by  an  estimated  yield  factor  of 
skelp  to  pipe  and  tube. 

We  muldphed  the  net  subsidy  per  ton 
received  by  Conduven  by  our  estimated 
figure  for  tonnage  that  SIDOR  sold  to 
Conduven  in  1984.  We  then  divided  this 
amount  by  the  total  value  of  pipe  and 
tube  sold  by  Conduven  in  1984  and 
calculated  an  estimated  net  upstream 
subsidy  of  24.14  percent  ad  valorem. 

III.  Program  Preliminarily  Determined 
Not  To  Confer  a  Subsidy 

We  preliminarily  determine  that 
subsidies  are  not  being  provided  to 
manufacturers,  producers  or  exporters 
in  Venezuela  of  line  pipe  under  the 
following  program. 

A.  Import  Duty  Reductions 

Petitioners  allege  that  the  government 
of  Venezuela  provides  import  duty 
reductions  on  capital  equipment  and 
raw  materials  to  steel  producers  to 
encourage  exports.  Title  IV  of  the 
Venezuela  Organic  Customs  Law 
authorizes  total  or  partial  import  duty 
exemptions  for  diverse  sectors  of  the 
economy.  Article  89  of  this  law 
specifically  allows  duty  exemptions  for 
"effects  destined  to  industry,  agriculture, 
stock-raising,  transportation,  mining, 
fishing,  and  manufacturing."  Duty 
exemptions  are  granted  whenever 
national  production  or  supply  is 
inadequate  to  meet  (he  demand  for  a 
particular  item.  Since  import  duty 
reductions  or  exemptions  are  not  limited 
to  a  specific  enterprise  or  industry,  or 
group  of  enterprises  of  industries,  nor  do 
they  operate  to  stimulate  export 
performance,  we  preliminarily 


determine  that  this  program  does  not 
provide  benefits  whikh  constitute 
subsidies. 

B.  Loans  Througfi  the  Industrial 
Financing  Company  of  Venezuela  and 
the  Banco  Industrial  de  Venezuela 

Petitioners  allege  that  Conduven 
receives  large,  low-cost  loans  from  the 
government  and  government  agencies 
on  terms  inconsistent  with  commercial 
considerations.  According  to 
Conduven's  response,  it  had  one  loan 
from  the  Industrial  Financing  Company 
of  Venezuela  (FTVCA)  and  one  loan 
from  the  Banco  Industrial  de  Venezuela 
(BIV),  which  were  outstanding  during 
the  review^  period.  In  its  response,  the 
government  of  Venezuela  did  not 
provide  any  information  on  the 
distribution  or  availability  of  PIVCA  or 
BIV  loans.  We  also  have  no  description 
of  the  oiganizatioD  or  ptupose  of  FIVCA. 
However,  Conduven's  response 
indicates  that  this  is  a  loan  "from  a 
national  financial  institution".  We  (fid 
receive  information  that  the  RV  is  a 
government-controlled  bank  whidi 
makes  loans  to  the  industrial  sector  of 
the  Venezuelan  economy. 

We  therefore  preliminarily  determine 
that  die  FIVCA  and  BIV  loans  are 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enteiprises  or 
industries.  We  are  imable  to  determine 
whether  Conduven  had  any  comparable 
commercial  debt  experience  in  the  year 
these  loans  were  received  against  which 
to  measure  any  benefit  from  these  loans. 
Therefore,  for  the  purposes  of  this 
preliminary  determination,  we  are  using 
the  national  average  rates  of  return  on 
eight-to-ten  year  bonds  issued  by  non- 
financial  companies  as  provided  in  the 
government  response.  Using  these  rates 
as  our  i>enchmark  against  whidi  to 
measure  the  interest  rate  on  die  FTVCA 
and  BTV  loans,  we  find  that  the  interest 
rates  on  these  loans  are  not  inconsistent 
v^rith  conunercial  considerations  and 
therefore  do  not  constitute  subsidies. 

IV.  Pro-am  Preliminarily  Detemuofld 
Not  To  Be  Used 

We  preliminarily  determine  that 
manufacturers,  producers  or  exporters 
in  Venezuela  of  line  pipe  did  not  use  the 
following  program. 

A.  Preferential  Pricing  of  Inputs  Used 
To  Produce  Exports 

Petitioners  allege  that  SIDOR,  the 
state-owned  integrated  producer, 
charges  a  preferential  price  to  domestic 
customers  who  purchase  steel  for 
further  processing  and  subsequent 
export.  It  is  alleged  that  these  discounts 
range  from  15  percent  to  40  percent  of 
the  regular  domestic  price  and  are 


directed  by  the  government  in  order  to 
confer  a  benefit  on  steel  e}q>orters. 
Conduven  stated  in  its  response  that  it 
did  not  receive  preferential  pricing  of 
inputs  used  to  produce  expcnls  of  Kne 
pipe;  therefore,  we  preliminarily 
determine  that  dds  program  is  not  used. 

Suspenstai  of  liquMalion 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  hquidation 
of  all  entries  of  certain  circular  welded 
carbon  steel  line  pipe  from  Venezuela 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  to  require  an 
ad  valorem  cash  deposit  or  bond  for 
each  sudi  entry  in  the  amoimt  of  76.00 
percent  ad  valorem.  This  suspension 
will  remain  in  effect  until  further  notice. 

rrC  Notificatian 

In  accordance  with  section  703(1)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  ail  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigatioiL  We  ivill  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confinns  that  it  will  not  disclose 
such  information,  either  poblidy  m- 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  dtese 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  within 
120  days  after  the  Department  makes  its 
preliminary  affirmative  detemmiation  or 
45  days  after  its  final  affirmative 
determination,  whidiever  is  latest 

Public  Comment 

In  accordance  with  {  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  lOM) 
a.m.  on  December  10, 1985,  at  the  U.S. 
Department  of  Commerce,  Room  1413. 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  for  a  hearing  should  contain: 
(1)  The  party's  name,  address,  and 
■  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending: 
and  (4)  a  Hst  of  the  issues  to  be 


46806 


Federal  Register  /  Vol.  50.  No.  219  /  Wednesday,  November  13.  1965  /  Notices 


discussed.  In  addition,  at  least  10  copies 
of  pre-hearing  briefs  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
November  14. 1985.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs. 

In  accordance  with  19  CFR  355.33{d) 
and  19  CFR  355.34.  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or.  if 
a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671b(f)). 
Gilbwt  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

November  5. 1985. 

(FR  Doc  85-28618  Filed  11-12-65;  8:45  am] 

MUMQ  COM  WIO-Oe-M 

Department  of  the  Interior, 
AppicatkMW  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651: 80  Stat  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  AppUcation  may  be  examined 
between  8:30  A.M.  and  5:00  PM.  in 
Room  1523.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC. 

Docket  number  86-015.  Applicant: 
Department  of  the  Interior,  U.S. 
Geological  Survey.  Gulf  Coast 
Hydrosdence  Center.  NSTL.  MI  39529 
Instrument:  Ring  Shear  Type  Debris 
Flow  Apparatus.  Manufacturer  Marui 
and  Company.  Limited,  Japan.  Intended 
use:  Studies  of  the  mechanics  of  debris 
flow  (or  mudflow)  in  well-designed 
experiments  conducted  reproducing  the 
desired  states  of  stress  and  deformation 
at  the  various  stages  of  debris  flow 
processes,  such  as  during  occurrence, 
growth,  equilibrium,  deposition,  and 
stoppage.  The  objectives  of  these 
experiments  are  to  determine  the  values 
of  various  parameters  describing  the 
rfaeological  behaviors  of  debris  flows. 
The  rheological  parameters  to  be 
determined  include,  but  are  not  limited 
to,  the  flow  behavior  index,  consistency 
index,  dynamic  angle  of  internal  friction, 


and  compressibility  of  soil  or  sediment- 
water  mixture.  Application  received  by 
Commissioner  of  Customs:  October  22. 
1985. 

Docket  number  86-022.  AppHcant: 
University  of  New  Hampshire, 
Instrumentation  Center,  Parsons  Hall. 
Durham,  NH  03824.  Instrument:  Electron 
Microscope  with  Scanning  Attachment. 
Model  H-600  and  Accessories. 
Manufacturer  Hitachi,  Limited,  Japan. 
Intended  use:  In  vitro  and  in  vivo 
studies  of  animal  and  plant  tissues  and 
microbial  cells  with  subsequent 
observation  of  electron  microscopy  to 
provide  better  understanding  basic 
problems  in  biology  and  health  research. 
The  instrument  will  also  be  used  for 
training  in  EM  techniques  and 
preparation  for  EM  research  in  the 
courses  Animal  Science  714, 
Microbiology  710  and  Zoology  796-896. 
Application  received  by  Commissioner 
of  Customs:  October  22, 1985. 

Docket  number  86-023:  Applicant: 
University  of  California,  Los  Angeles, 
Department  of  Chemistry  and 
Biochemistry,  405  Hilgard  Avenue,  I.os 
Angeles.  CA  90024.  Instrument:  Mass 
Spectrometer.  Model  ZAB-SE  with 
Accessories.  Manufacturer:  VG 
Analytical  Limited.  United  Kingdom. 
Intended  use:  Investigation  of  the 
following  problems:  (1)  Host-guest 
complexation  phenomena  in  systems 
where  complexing  partners  are  designed 
and  sjrnthesized.  (2)  synthetic  molecules 
of  polyintercalators  for  DNA  and 
proximity  labels,  (3)  the  possible  role  of 
protein  carboxyl  methylation  in  the 
repair  of  aged  damaged  proteins.  (4)  the 
use  of  Boron-10  labeled  antibodies  in  a 
Neutron-Capture  Therapy  of  cancer.  (5) 
the  total  synthesis  of  biologically  active 
natural  products,  (6)  synthesis  of 
oligonucleotide  probes  in  the  study  of 
the  molecular  genetics  of 
atherosclerosis,  (7)  use  of  transition 
metal  ions  and  complexes  for  the 
elucidation  of  the  mechanisms  of 
biological  dioxygen  activation,  (8)  study 
of  the  pathways  of  arginie  degradation 
in  Klebsiela  aerogenes,  (9)  polypeptide 
sequencing  and  identification  of 
chemical  modifications  of  polypeptides, 
(10)  oxidative  cleavage  of  DNA  by 
complexes  of  Cu(I)  with  phenanthroline 
and  its  derivatives,  (11)  synthetic  and 
catalytic  activity  of  new  main  group 
carborane  cages.  (12)  investigations  into 
anionic  and  neutral  trirutheneum  cluster 
complexes,  and  (13)  gas  phase  ion 
chemistry.  The  instrument  will  be  used 
to  analyze  samples  prepared  by 
graduate  students  with  B.S.  degrees  in 
their  research  that  is  required  to  obtain 
the  Ph.D.  degree.  Application  received 
by  Commissioner  of  Customs:  October 
21,1985. 


Docket  number.  86-026.  Applicant: 
State  University  of  New  York  at  Buffalo. 
3435  Main  Street.  Buffalo,  NY  14214. 
Instrument:  Electron  Microscope,  Model 
JEM-IOOCXII  with  Accessories  (Side 
Entry  Type).  Manufacturer  JEOL, 
Limited,  Japan.  Intended  use:  Research 
in  the  following  areas: 

(1)  Analysis  of  mechanisms  of  cell 
motility. 

(2)  Examination  of  nerve  structure  and 
pathways. 

(3)  Studies  of  gametes  during 
fertilization. 

The  instrument  will  also  be  used  in 
training  graduate  students  tn  techniques 
of  electron  microscopy.  Application 
received  by  Commissioner  of  Customs: 
October  22. 1985. 

Docket  number  86-027.  Applicant: 
Saint  Francis  Medical  Center.  530  NE 
Glen  Oak  Avenue.  Peoria.  IL  61637. 
Instrument:  Extracorporeal  Shockwave 
Lithotripter.  Manufacturer  Domier 
System  GmbH,  West  Germany.  Intended 
use:  The  instrument  is  intended  to  be 
used  to  crush  kidney  stones  non- 
invasively  on  patients  diagnosed  with 
kidney  stone  diseases.  Application 
received  by  Commissioner  of  Customs: 
October  23, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  85-26943  Filed  11-12-85;  8:45  am] 

atUJNO  CODE  SS10-OS-M 


Environmental  Protection  Agency; 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C. 

Docket  Number  85-079R.  Applicant: 
U.S.  Environmental  Protection  Agency, 
6201  Congdon  Boulevard,  Duluth,  MN 
55804.  Instrument:  Gas  Chromatograph/ 
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Mass  Spectrometer/Data  System,  Model 
8230.  Original  notice  of  this  resubmitted 
application  was  published  in  the  Fedoral 
Register  of  February  27, 1985. 

Docket  Number  86-011.  Applicant: 
California  Institute  of  Technology. 
Pasadena,  CA  91125.  Instniment:  VG 
Sector  Thermal  Ionization  Mass 
Spectrometer  with  Accessories. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  the  isotope  analysis  of 
earth  materials  for  the  determination  of 
formation  ages,  pre-formation 
geochemical  evolution  of  formational 
materials  and  for  age  determinations  of 
post-fonnational  thermal  and 
deformational  events  associated  with 
mountain  building.  Environmental 
goechemical  work  will  consist  of  precise 
concentration  determinations  of  lead  in 
natural  waters  and  in  biological 
materials  at  sub-nanogram  levels.  The 
instrument  will  also  be  used  to 
demonstrate  the  physics  of  ion  optics 
and  high  vacuum  systems,  goechemical 
research  techniques,  and  a  multi-faceted 
distributed  interface  data  system.  Also, 
graduate  student  training  and  thesis 
research  will  be  performed  on  the 
instrument.  Application  received  by 
Commissioner  of  Customs:  October  22, 
1985. 

Docket  Number  86-012.  Applicant: 
University  of  California  at  Berkeley, 
Purchasing  Department,  2405  Bowditch 
Street.  Berkeley,  CA  9472a  Instrument: 
X-Ray  Streak  Camera.  Model  LMSC. 
Manufacturer  Kentech  Instruments, 
United  Kingdom.  Intended  use:  The 
instrument  is  intended  to  be  used  for  the 
study  of  x-ray  emission  from  metal 
targets  in  experiments  designed  to 
produce  a  new  type  of  x-ray  source. 
Application  received  by  Commissioner 
of  Customs:  October  22, 1985. 

Docket  Number  86-013.  Applicant: 
Children's  Hospital  and  Health  Center. 
8001  Frost  Street.  San  Diego.  CA  92123. 
Instrument:  Electron  Microscope,  Model 
EM  410LS  with  Accessories. 
Manufacturer  Philips,  The  Netherlands. 
Intended  use:  Scientific  investigation  of 
pediatric  neoplasm,  renal  disease,  and 
sudden  infant  death  syndrome.  Topics 
currently  under  investigation  include 
delineation  of  brain  stem  nuclei 
important  in  the  regulation  of  respiration 
in  the  opossum.  These  studies  are  being 
done  in  collaboration  with 
developmental  respiratory  physiology 
invest^tions.  the  results  of  which  will 
be  correlated  with  ultrastructural 
fmdings.  Application  received  by 
Commissioner  of  Customs:  October  22. 
1985. 

Docket  nimiber  86-014.  Applicant 
University  of  California,  Berkeley, 
Purchasing  Department,  2405  Bowditch 


Street.  Berkeley,  CA  94720.  Instrument: 
Cryotrans  System  for  ISI-DS130  S.E.M., 
Model  Polaron  E7300.  Manufactuxen 
Hexland  Limited,  United  Kingdom. 
Intended  use:  The  instrument  will  be 
used  to  freeze,  dissect  and  observe  a 
wide  variety  of  plant  and  animal  tissues 
in  both  basic  science  and  biomedical 
applications.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  courses:  Botany  231/231C. 
Biophysics  204C  and  Biology  499. 
Application  received  by  Commissioner 
of  Customs:  October  22, 1985. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.106,  Importation  of  Duty-Pree 

Educational  and  Sci«ntific  Materials) 

FnnkW.CiMl. 

Director,  Statutory  Import  Programs  Staff. 

[PR  Doc.  85-26944  Filed  11-12-85;  8:45  am] 

BNJJNO  CODE  S610-Ot-M 


Export  Trad*  Cartifleata  of  Raviow 
Receipt  of  Application 

aqency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Application. 

SUMMAltv:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

RM  FURTHER  mPORMATKM  CONTACT: 

lames  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202/377-5131. 
lliis  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATtON:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  imder  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  end 
conditions.  Section  302(b)(l]  of  the  Act 
and  15  CFR  325.e(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 


whether  a  certficate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  (insert  date  20 
days  after  publication  in  the  Federal 
Register]  to:  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  5618.  Washington, 
D.C  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trading 
Certificate  of  Review,  application 
number  85-00015." 

Applicant  California  Dried  Fruit 
Export  Trading  Company  ("CDFETC"). 

Application  #:  85-00015. 

Date  Received:  October  22, 1985. 

Date  Deemed  Submitted:  October  28, 
1985. 

Member  A  &  M  Farm,  Inc.;  American 
Raisin  Packers;  Boghosian  Raisin 
Packing  Co..  Inc.;  Bonner  Packing 
Company;  California  Prune  Pacldng  C04 
Caruthers  Raisin  Packing  Company; 
Central  California  Raisin  Packing 
Company,  Champion  Raisin 
International;  Chooljian  &  Sons  dba  Del 
Rey  Packing  Company;  Chooljian  Bros. 
Packing  Co.,  Inc.;  Del  Rey  Packing 
Company;  Enoch  Packing  Co.;  Lion 
Enterprises,  Inc.  dba  Lion  Dehydrator, 
Lion  Packing  Company,  and  Lion 
Ranches;  Lion  Paddng  Company; 
National  Raisin  Company;  Prize  E}qx>rts, 
Inc.;  Sun-Diamond  Growers  of 
California;  Sun-Maid  Growers  of 
California;  Sunsweet  Growers  Inc4 
Tagus  Ranch  Packing;  and  Victor 
Packing,  Inc. 

Controlling  Entity:  None. 

Summary  of  Application:  CDFETC  has 
submitted  an  application  seeking 
certification  for  the  following  export- 
related  activities: 

Export  Trade 

California  raisins,  raisin  products  and 
products  derived  from  raisins,  and 
California  prunes,  prune  products  and 
products  derived  from  prunes  ("dried 
fruit"). 

Export  MarketR 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  Northern 
Marianne  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands),  Canada, 
Mexico,  all  islands  adjacent  to  these 
countries  and  all  Caribbean  islands 
north  of  the  12th  Parallel  but  not 
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excluding  those  islands  on  the 
Continental  Shelf  of  South  America. 

Export  Trade  Adhrities  and  Methods  of 
Opetaooo 

CDFETC  and  its  members  desire 
certification  to: 

1.  Dedicate  the  quantity  of  dried  fruit 
that  each  member  will  make  available 
for  sale  in  the  Export  Maricets.  and 
determine  whether  any  part  of  such 
quantity  wiU  be  sold  independently  by 
the  member,  be  sold  in  cooperation  with 
some  or  all  of  the  other  members,  or 
made  available  to  the  CDFETC  fbr  sale 
in  the  Export  Markets. 

2.  Enter  into  agreements  wherein 
CDFETC  or  one  or  more  of  the  members 
agree  to  act  in  certain  countries  or 
maikets  as  the  members'  exclusive  or 
mm-exdusive  export  sales 
representative  for  the  quantity  of  dried 
fnitit  dedicated  by  each  member  for  sale 
by  CDFETC  or  any  member  in  that 
country  or  market  In  such  agreements, 
(i)  CDFETC  or  die  memberfs)  acting  as 
exclusive  sales  representative  may  • 
agree  not  to  represent  any  other  supplier 
for  sale  in  the  Export  Markets  aiHl  (il) 
members  may  agree  that  they  wrill 
export  the  quantity  dedicated  fbr  sale  in 
these  Export  Markets  exclusively 
dirou^  CDFETC  or  the  membeffs) 
acting  as  exdnsive  sales  representative, 
and  that  they  will  not  export 
independendy  of  CDFETC  either 
directly  or  throo^  other  export 
intermediaries. 

3.  Refuse  to  deal  with  export 
intermediaries  other  than  CDFETC  and 
its  members. 

4.  By  agreement  with  CDFBTCs 
distributors  or  agents  in  the  Export 
Markets  or  with  the  members' 
distributors  or  agents  in  the  Export 
Markets,  or  on  the  basis  of  CDFETCs 
own  determination: 

a.  Establish  the  prices  at  which  dried 
fruit  will  be  sold  in  the  Export  Markets: 

b.  Establish  target  prices  for  sales  of 
dried  fruit  by  the  members  in  the  Export 
Markets,  with  each  member  being  free 
to  deviate  from  such  target  prices  by 
whatever  amount  it  sees  fit: 

c.  Establish  the  quantity  of  dried  fruit 
to  be  sold  in  the  Export  Markets; 

d.  Allocate  the  Eiqwrt  Markets  or 
customers  in  the  Export  Markets  among 
the  members; 

e.  Refuse  to  quote  prices  for.  or  to 
maricet  or  seU.  dried  fruit  in  the  Export 
Markets; 

f.  Engage  in  joint  bidding  or  selling 
arrangements  and  allocate  sales 
resulting  from  such  arrangements  among 
the  members;  and. 

g.  Engage  in  joint  promotional 
activities  aimed  at  develcHjiing  existing 


or  new  export  markets,  such  as 
advertising  and  trade  shows. 

5.  Agree  on  the  quantities  and  prices 
at  which  CDFETC  and  each  membftr 
may  sell  dried  fruit  in  the  Export 
Markets,  and  may  also  agree  on 
territorial  and  customer  allocations  in 
the  Export  Markets  among  the  members. 

6.  Enter  Into  exclusive  and  non- 
exclusive agreements  appointing  export 
intermediaries  for  the  sale  of  dried  fruit 
in  the  Export  Markets.  Such  agreements 
may  contain  price,  quantity,  territorial, 
and  customer  restrictions. 

7.  Solicit  non-member  packers  or 
handlers  of  dried  fruit  either  to  sell  such 
products  to  the  CDFETC  for  sale  in  the 
Export  Markets  or  otherwise  to  combine 
those  non-member  products  with  those 
of  some  or  all  of  the  members  for  sale  in 
the  Export  Markets. 

8.  Exchange  and  discuss  information 
relating  to  or  facilitating  exporting, 
including  but  not  limited  to  the  following 
types  of  information: 

a.  Information  about  sales  and 
marketing  efforts,  activities  and 
opportimities  for  dried  fruit  for  and  In 
Export  Markets,  selling  strategies  for  the 
Export  Markets,  sales  for  the  Export 
Markets,  contract  and  spot  pricing  in  the 
Export  Markets,  projected  demands  in 
the  Export  Markets  fbr  dried  frtiit 
customary  terms  of  sale  in  the  Export 
Markets,  prices  and  availability  of  dried 
fruit  from  competitors  for  sales  in  the 
Expmt  Markets,  and  specifications  for 
dried  fruit  by  customers  in  the  Export 
Markets: 

b.  Information  about  what  quality  and 
quantity  of,  and  from  where  and  when, 
dried  fruit  would  be  available  frt>m  the 
members  fbr  export; 

c.  Information  about  terms  and 
conditions  of  contracts  for  sales  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  CDFETC  or  the  members; 

d.  Information  about  expenses  specific 
to  exporting  to  and  within  the  Export 
Maikets,  including  tvithout  limitation, 
transportation,  trans-  or  intermodal 
shipments,  insurance,  inland  freight  to 
{K)rt  port  storage,  commissions,  export 
sales,  documentation  and  financing  and 
customs,  duties  and  taxes; 

e.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
federal  marketing  order  programs, 
affecting  sales  for  the  Export  Markets; 
and, 

f.  Information  about  CDFETCs  or  its 
members'  export  opoations,  including 
without  limitation,  sales  and  distribution 
networks  established  by  CDFETC  or  Its 
members  in  the  Export  Markets,  and 
prior  export  sales  by  members 
(including  export  price  information). 


9.  Prescribe  conditions  for  %vithdrawal 
of  members  from  and  admission  of 
members  to  CDFETC 

10.  Meet  to  engage  in  the  activities 
described  in  paragraphs  one  through 
nine  above. 

Dated:  November  7. 19BS. 
lames  V.  Imcj, 

Director,  Office  of  Export  Trading.  Company 

Affairs. 

(FR  Doc  85-28922  Filed  11-12-85:  8:45  am] 

BIUJNQ  COOC  JSIO-OIMI 

IA-357-4b61 

Antidumping  Duty  Ord«r.  Bmfd  Wira 
and  Bart»lw  Fwiclng  Wire  I 


MtatCT.  International  "Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTKM:  Notice. 


:  In  separate  investigations 
concerning  barbed  wire  and  barbless 
fencing  wire  fit>m  Argentina  (barbed 
wire),  the  United  States  Department  of 
Commerce  (the  Department)  and  the 
United  States  International  Trade 

Sommission  (the  FTC)  have  determined 
lat  barbed  wire  from  Argentina  is 
beingaold  at  less  than  fair  value  and 
that  sales  of  barbed  wire  from  Argentina 
are  materially  injuring  a  United  States 
industry.  Additionally,  the  Department 
found  that  "critical  circumstances"  did 
not  exist  with  respect  to  barbed  wire 
from  Argentina,  lierefore,  based  on 
these  findings,  all  unliquidated  entries, 
or  warehouse  withdrawals,  for 
consumption  of  barbed  wire  from 
Argentina  made  on  or  after  May  3, 1985, 
the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register,  will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  fit>m 
warehouse,  for  consumption  made  on  or 
after  the  date  of  publication  of  this 
antidumping  duty  order  in  the  Federal 
Renter. 

«F«cnvB  DATE  November  13. 1985. 

FOR  FURTHER  mrOWIATION  CONTACT. 

John ).  Kenkel.  Office  of  Investigations, 
International  Trade  Administration. 
United  States  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  D.C  20230;  telephone; 
(202)  377-5404. 

SUPPLEMENTARY  INFORMATION:  The 

merchandise  covered  by  this  order  is      I 
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barbed  wire  and  barbless  fencing  wire 
from  Argentina,  which  is  currently 
classifiBble  under  item  numbers  642.0200 
and  642.1105  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b).  on  May  3. 1985.  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  barbed  wire  from 
Argentina  was  being  sold  at  less  than 
fair  value  (50  FR 18906).  We 
preliminarily  determined  that  "critical 
circumstances"  did  not  exist  within  the 
meaning  of  section  733(e)  of  the  Act  (19 
U.S.C.  1673(e)).  On  September  23, 1985, 
the  Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  and 
tliat  "critical  circumstances"  did  not 
exist  with  respect  to  barbed  wire  from 
Argentina  (50  FR  38563). 

On  October  30, 1985,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673(d)).  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
barbed  wire  from  Argentina.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  barbed  wire 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  May  3, 1985, 
the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (50  FR  18906). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
ofHcers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-averaged  antidumping  duty 
margin  as  noted  below: 


Manulacturars-Piioduoara/Exporters 


Acindar  Industha  Argentina  de  Ac«ros.  SA..... 
M  othar  Manulacturars/Producart  Exportan .. 


Avarage 
(Percanl) 


W.02 
68.02 


This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
barbed  wire  from  Argentina,  pursuant  to 
section  736  of  the  Act  (19  U.S.C.  1673e) 


and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  from  the  Commerce  Regidations, 
Annex  I  of  19  CFR  Part  353.  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 
This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  {  353.48  of  the  Commerce 
Regulations  (19  CFR  353.46). 
GUberi  B.  Kaplan, 

Acting  Deputy  Autstaat  Secretary  for  Import 

A  dminiatration. 

November  6, 1965. 

[FR  Doc.  85-28978  Piled  11-12-85;  8.-46  am] 

BlUJNa  COOe  3SKMM-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Uffltt  for  Cortain  Cotton  Toxtilo 
Products  Producod  or  Manufacturod  In 
Israel 

November  7. 1965. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
13, 1986.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

On  November  4, 1985  the 
Governments  of  the  United  States  and 
Israel  exchanged  letters  on  an 
arrangement  dating  from  September  1, 
1985  and  extending  thrtmgh  March  31, 
1986.  The  arrangement  establishes  a 
limit  of  750,000  numbers  for  cotton 
sheets  in  Category  381,  produced  or 
manufactured  in  Israel  and  exported 
during  the  seven-month  period  which 
began  on  September  1, 1986  and  extends 
through  March  31, 1986.  The  letter  from 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
which  follows  this  notice  cancels  and 
supersedes  the  previously  established 
level  for  this  category  (See  SO  FR  43761) 
and  directs  the  Commissioner  of 
Customs  to  prohibit  entry  Into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  sheets  in 
Category  361  in  excess  of  the  newly 
agreed  seven-month  limit 


The  limit  has  not  been  adjusted  to 
account  for  imports  of  merchandise  in 
this  category,  exported  on  and  after 
September  1, 1985.  These  charges  will  be 
made  as  the  date  become  available. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  lune  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1964 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  SUtes 
Annotated  (1985). 
WaltarCl 


Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

November  7, 1965. 

CommiHsa  for  Mm  liiinlaiiiwililhiii  of  TexiBa 
Agraamantt 

CktmmiMioner  of  Cuatoms, 
Department  of  the  Treaaury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
cancels  and  supersedes  the  directive  of 
Octot>er  24, 1985  which  directed  you  to 
prohibit  entry  of  cotton  textile  products  in 
Category  361.  produced  or  manufactured  in 
Israel  in  excess  of  the  designated  limit 

Under  the  tenns  of  section  2M  of  the 
Agricultural  Act  of  1666,  at  amended  (7 
U.S.C.  1654),  pursuant  to  the  arrangement  of 
November  4, 1965.  t>etween  the  Governments 
of  the  United  States  and  Israel,  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit  effective  on 
November  13, 1965,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  361  produced  or 
manufactured  in  Israel  and  exported  through 
March  31, 1966,  in  excess  of  7SaO0O 
numl>ers.' 

Textile  products  in  Category  361  which 
have  been  exported  to  the  United  States  prior 
to  September  1, 1985  shall  not  be  subject  to 
this  directive. 

Textile  products  in  Category  361  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(lHA)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Registar  on  December  13, 1962  (47 
FR  55709).  as  amended  on  April  7. 1963.  (48 
FR  15175),  May  3. 1963  (48  FR  19924), 
December  14, 1983.  (48  FR  55607).  December 
30, 1983  (48  FR  57584).  April  4, 1984  (46  FR 
13397),  lune  2a  1984  (49  FR  26622).  )uly  16, 
1984  (49  FR  28754).  November  9, 1964  (46  FR 


'  Tlie  limit  baa  not  tieen  adjuatad  to  reflect  any 
import*  expired  after  August  31, 1985.  - 
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4478U  aad  in  Statistical  Headnote  5. 
Schadule  3  of  the  Tariff  SchwluiM  of  tlie 
United  States  Annotated  (1985). 

in  carrying  out  the  above  directions,  the 
Coimnisaioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  inckide  entiy  for  coasumpHon  into  the 
Commonwealth  of  Puerto  Rico. 

The  CoBBittee  for  the  Implementation  of 
Textile  A^eiuuauti  has  determined  that  this 
action  fails  wittiin  the  foreign  aflaits 
exception  to  the  niiemaking  provisions  of  5 
U.S.C.  553  (al(l). 
Sncerely. 
Walter  C  Lenahaa 

Chamnan.  CommiUee  for  the  Implemenlation 

of  Textile  Agreements. 

(FR  Doc  85-28045  Filed  ll-12-«5:  B.-45  am) 

aUJNQ  CODE  Kia-OMI 


CONSUMER  PRODUCT  SAFETY 


Notification  of  R«|UMt  for  Ejrtwwion 
of  Approval  of  Information  Coloction 
Roquiramants— RequiranMnta  for 
ElactricaMy  Oparatad  Toya 

AOENCr  Consumer  Product  Safety 
Commission. 

ACTIOm:  Notice. 


:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1961  (44 
U.S.C  3501  et  8eq.\.  the  Consuner 
Plt>dact  Safety  Conmnsaioa  has 
submitted  •  request  to  the  Office  of 
Management  and  Budget  for  an 
extension,  through  December  31. 1988.  of 
its  approval  of  collection  of  information 
requirements  in  IB  CFR  Part  1505.  That 
rule  reqiures  the  manufacturers 
(including  importers)  of  certain 
electrical  toys  and  other  children's 
products  to  provide  warning  and 
identification  labeling  and  to  establish 
and  maintain  a  quality  assurance 
program.  In  addition  ,  the  manufacturefrs 
must  make.  keep,  and  maintain  for  three 
years  recortis  of  sales  and  distribution. 
material  and  production  specifications, 
a  description  of  the  quality  assurance 
program,  and  the  resolis  of  all 
inspections  and  tests  conducted. 

The  purposes  of  these  reporting 
requirements  are  to  reduce  the  risks  to 
children  of  electrocution,  electric  shock. 
electrical  bums,  and  thermal  bums 
associated  with  electrical  children's 
products  and  to  help  determine  the 
extent  to  which  manufacturers  are 
complying  wrtth  16  CFR  Part  1506. 

Information  About  the  Requested 
Extension  of  Approval  of  Requirements 
for  Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission.  1111 18th  Street. 
NW..  Washington.  DC  20207. 


Title  of  information  collection: 
Requiranents  for  Electrically  Operated 
Toys  or  Other  Electrically  Operated 
Articles  Intended  for  Use  by  CSiildren. 
16  CFR  lS06.4(a)(3). 

Type  of  request  Extension  of 
approval 

Frequency  of  collection: 
Recordkeeping,  phis  occasional 
reporting  at  the  request  of  the 
Commission's  onnpliance  staff. 

General  description  of  respondents: 
Manufacturers  of  electrically  operated 
toys  and  other  children's  articles. 

Estimated  number  of  respondents:  4a 

Estimated  average  number  of  hours 
per  response:  40  for  keeping  records  and 
160  for  conducting  tests,  per  year. 

Estimated  number  of  hours  for  all 
respondents:  8000  per  year. 

Comments.  Comments  on  this 
requested  extension  of  approval  of 
information  collection  requirements 
should  be  addressed  by  Andy  Vales- 
Rivera,  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
OfiBce  of  Management  and  Budget. 
Washington.  DC  20503;  teleirfione:  (202) 
395-7340.  Copies  of  the  request  for 
extension  of  information  collection 
requirements  are  available  horn 
Francine  Shacter.  Office  of  Budget. 
Planning,  and  Program  Evaluation. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone:  (301) 
492-652a 

This  Is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  appUcable. 

Dated:  November  &  1985 
SadyaE-DMB. 

Secretary,  Consomer  Product  Safely 

Commission. 

(PR  Doc.  85-28828  Filed  11-12-85;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

National  Inatltuta  Of  ttonriicappad 
Researcti;  Fundino  Prioritiaa 

aooicy:  Department  of  Education. 
ACTKMf.  Notice  of  Proposed  Funding 
Priorities  for  Fiscal  Year  198a 


8USIIIAIIY:  The  Secretary  of  Education 
proposes  funding  priorities  for  research 
activities  to  be  supported  under  some 
programs  of  the  National  Institute  of 
Handicapped  Research  (NIHR)  in  Fiscal 
Year  1986.  NIHR  is  required  under  the 
Rehabilitation  Act  of  1973  as  amended, 
to  develop  a  long-range  research  plan 
that  identifies  goals  for  rehabilitation 
research  and  to  delennine  funding 
priorities  that  will  facilitate  the  support 
of  these  activities  within  available 
resoiirces.  These  proposed  priorities  are 
derived  from  the  NIHR  Long-Range  Plan 


and  are  articulated  within  the  goals, 
objectives,  and  research  activities 
specified  in  the  Plan. 

Authority  for  the  research  program  of 
NIHR  is  contained  in  section  204  of  the 
Rehabilitation  Act  of  1973,  as  amended 
by  Pub.  L  95-602  and  by  Pub.  L.  98-221. 
DATE:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  December  13. 19085. 
ADDRESS:  All  written  comments  and 
suggestions  should  be  sent  to  Betty  )o 
Berland.  National  Institute  of 
Handicapped  Researcfau  Department  of 
Educatioa  400  Maryland  Avenue.  SW.. 
Room  3070.  Washington.  D.C  20202. 
rom  RIRTNEM  MRMMATION  CONTACT 

Betty  )o  Berland.  National  Institute  of 
Handicapped  Research.  Telephone  (202 
732-113ft  deaf  and  hearing  impaired 
individuals  may  call  (202)  732-1196  for 
TTY  services. 

SUPPLEMENTARY  INFORMATION:  Under 
this  program,  awards  are  made  to  public 
and  private  agencies  and  organizations, 
including  institutions  of  higher 
education.  NIHR  can  make  awards  for 
up  to  60  months. 

The  purpose  of  the  awards  is  for 
planning  and  conducting  research, 
demonstrations,  and  related  activities 
which  have  a  direct  bearing  on  the 
development  of  methods,  procedures, 
and  devices  to  assist  in  providing 
vocational  and  other  rehabilitation 
services  to  htmdicapped  individuals, 
especially  those  with  the  most  severe 
handicaps. 

NIHR  regulations  (46  FR  4530a 
September  10. 1981.  as  amended  March 
12. 1984  at  49  FR  9324)  authorize  the 
Secretary  to  establish  research  priorities 
by  reserving  funds  to  support  particular 
research  activities  (see  34  CFR  351.bi,j 
NIHR  invites  public  comment  on  the 
merits  of  the  proposed  priorities  both 
individually  and  collectively,  including 
suggested  modifications  to  the  proposed 
priorities.  Comments  might  also  cite 
factors  which  support  the  importance  of 
a  priority  to  handicapped  individuals 
and  other  interested  parties. 

Each  priority  is  proposed  under  the 
program  authority  that  NIHR  believes  to 
be  most  appropriate.  These  programs 
are  described  below.  The  public  is  also 
invited  to  comment  on  the 
appropriateness  of  the  program 
mechanism  selected  for  a  particidar 
priority  (i.e..  whether  certain  research 
objectives  are  better  accomplished  by 
centers  or  by  other  grantees  as  discrete 
projects). 

"This  notice  does  not  solicit 
application  proposals  or  concept  papers. 
The  final  priorities  will  be  established 
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on  the  basis  of  public  conunent  the 
availability  of  funds,  and  any  other 
relevant  Departmental  considerations. 
These  final  priorities  will  be  announced 
in  an  application  notice  in  the  Fedarai 
Registes  That  notice  will  also  solicit 
grant  applications  and  set  the  closing 
date. 

NIHR  intends  to  publish  in  a  separate 
issue  of  the  Faderal  Register  three 
proposed  priorities  for  the  Research  and 
Training  Center  Program.  Research  and 
other  activities  which  NIHR  intends  to 
procure  through  contracts  will  be 
announced  by  Requests  for  Proposals 
published  ih  the  Commerce  Business 
Daily. 

The  publication  of  these  proposed 
priorities  does  not  bind  the  United 
States  Department  of  Education  to  fund 
projects  in  any  or  all  of  these  research 
areas.  Funding  of  particular  projects 
depends  on  both  the  availability  of 
funds  and  on  final  priorities  established 
following  responses  to  this  notice. 

The  Department  of  Education  has 
consulted  with  the  Deartment  of  Health 
and  Human  Services  in  developing  the 
priority  on  Bnancing  home  care  for 
severely  disabled  and  chonically  ill 
children. 

The  fallowing  eight  proposed 
priorities  represent  areas  in  which  NIHR 
proposes  to  support  research  and 
related  activities  through  grants  or 
cooperative  agreements  in  two 
programs,  the  Research  and 
Demonstration  Program  and  the 
Knowledge  Dissemination  and 
Utilization  Program.  Following  are  brif 
descriptions  of  these  two  programs. 

Research  and  Demonstration  Projects 
support  research  and/or  demonstrations 
in  single  project  areas  on  problems 
encountered  by  handicapped  individuals 
in  their  daily  activities.  These  projects 
may  conduct  research  on  rehabilitation 
techniques  and  services,  including 
analysis  of  medical,  industrial, 
vocational,  social,  sexual,  psychiatric 
psychological,  economic  and  other 
factors  affected  the  rehabilitaiton  of 
handicapped  individuals. 

Knowledge  Dissemination  and 
Utilization  Projects  support  activities  to 
ensure  that  rehabilitation  knowledge 
generated  from  projects  and  centers 
funded  by  NIHR  and  others  is  fully 
utilized  to  improve  the  lives  of 
handicapped  persons. 

Priorities  for  Research  and 
Demonstration  Projects  (6) 

Transition  from  School  to  Work  for 
Deaf  Youth 

There  are  approximately  400 
identifiable,  mainstream  secondary 
education  programs,  as  well  as 
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approximately  70  (private  or  public) 
residential  scImoI  programs  serving  deaf 
and  hard-of-hearing  students.  Some 
observers  note  that  there  is  a  stgnificant 
problem  in  providing  these  students  a 
transition  into  the  work  force,  whether 
directly  into  the  job  market  or  into- 
vocational  rehabilitation  services. 
However,  there  is  ciurently  no  national 
reserch  documenting  experiences  and 
identifying  superior  strategies. 

A  research  and  demonstration  project 
in  this  area  is  proposed  to — 

•  Study  the  vocational  rehabilitation 
aspects  of  planning  and  providing 
transitional  assistance  to  deaf  and  hard- 
of-hearing  students  in  their  movement 
from  various  types  of  educational 
programs  into  the  work  force: 

•  Identify,  in  existing  programs,  those 
variables  associated  with  successful 
transitions,  reviewing  for  such  factors  as 
the  following:  early  identification  and 
referral  to  vocational  rehabilitation 
programs;  joint  Individual  Education 
Plans — ^IncUvidual  Written 
Rehabilitation  Plans  and  cooperative 
planning  between  the  educational  and 
vocational  rehabilitation  agencies;  and 
other  methods  used  in  various  types  of 
secondary  and  postsecondary  programs 
serving  deaf  and  hard-of-hearing 
students. 

•  Study  a  representative  sample  of 
deaf  and  hard-of-hearing  students  with 
secondary  disabilities  such  as  blindness, 
developmental  disabilities,  and  mental 
handicaps,  to  assess  transitional 
outcomes  and  factors  associated  witfi 
successful  transitions;  and 

■  Analyze  the  variations  in 
cooperative  transitional  programs 
involving  State  vocational  rehabilitation 
agencies  and  special  education 
pro9*ams  serving  deaf  and  hard-of- 
hearing  students:  determine  which 
models  provide  the  best  results  for 
clients  and  their  families;  and  determine 
the  most  effective  methods  for 
disseminating  the  findings  to  the 
appropriate  parent  organizations,  and 
rehabiUtation  and  special  education 
personnel. 

Late  Effects  of  Poliomyelitis 

There  are  an  estimated  250,000  polio 
survivors  between  the  ages  of  38  and  55 
in  the  United  States  who  are 
experiencing  additional  complications 
that  are  emerging  as  late  effects  of  the 
disease.  Based  on  the  findings  of  two 
international  symposia  and  the  Task 
Force  on  Post-Polio  Problems  of  the 
American  Congress  of  Rehabilitation 
Medicine,  there  is  an  immediate  need 
for  further  resei^rch  on  late-developing 
debilitating  problems  affecting  polio 
survivors.  These  late  effects  may  cause 
loss  of  motor  function  and  reversal  of 


rehabiUtation  gains.  Research  is  needed 
to  develop  methods  to  prevent 
additional  complications  as  well  as  to 
treat  those  that  do  occur.  Rehabilitation 
medicine  practitioners  and  treatment 
teams  need  definitive  new  knowledge 
on  effective  interventions  in  these  areas. 
A  research  and  demonstration  project 
in  this  area  is  proposed  to^ 

•  Study  the  etiology,  natural  history, 
and  medical  management  of  progressive 
post-poUo  muscular  atrophy; 

•  Investigate  the  response  to  exercise 
of  partially  enervated  muscles  in  chronic 
polio  and  post-polio  syndromes: 

•  Conduct  clinical  research  into  the 
mechanism  of  rapid  fatigue  and 
generalized  exhaustion; 

•  Study  tedmiques  of  improved 
medical  management  of  progressive 
musculoskeletal  conditions,  such  as 
chronic  muscle  strain,  myofascitis, 
tendonitis,  and  bursitis;  and 

•  Conduct  studies  on  the  metabolism 
of  the  motor  unit  in  subjects  undergoing 
progressive  motor  unit  dysfunction. 

Financing  Home  Care  for  Seriously 
Disabled  and  ChronicaJJy  Ul  Children 

One  goal  of  the  Office  of  Special 
Education  and  Rehabilitative  Services  is 
to  promote  ttie  use  of  least  restrictive 
environments  for  living,  education, 
work,  and  social  life  for  all  disabled 
people.  Most  interested  parties, 
including  parents,  physicians  and  allied 
health  personnel,  educators, 
pohcymakers,  and  researchers,  agree  on 
tile  l^nefits  of  rearing  disabled  diildren 
at  home  with  their  families.  However, 
financial  considerations  currently  are  a 
major  obstacle  to  caring  for  severely 
disabled  children  in  their  own  homes, 
and  current  systems  of  finaiuial  support 
for  health  and  habilitative  care  provide 
additional  disincentives  to  maintaining 
these  chOdren  in  the  least  restrictive 
environments.  Federal  and  State 
governments  and  third-party  payers 
such  as  insurance  companies,  as  well  as 
parents  and  program  administrators, 
must  be  involved  in  efforts  to  develop 
and  implement  mechanisms  to  provide 
the  necessary  financial  support  for  care 
in  the  home  and  community. 

A  research  and  demonstration  project 
in  this  area  is  proposed  to — 

•  Investigate  the  variations  in 
coverage  by  major  third-party  p&yers, 
including  coverage  of  psychosocial 
support  services  for  disabled  children 
and  their  famiUes; 

•  Develop  a  financing  model, 
involving  public  private,  and  voluntary 
resources,  which  supports  home  and 
community-based  services; 

•  Develop  a  model  for  providing 
families  with  financial  counseling 
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regarding  reimbursement  procedures 
and  other  options  available  for  financing 
home  care  and  other  services; 

•  Investigate,  in  consultation  with  the 
Department  of  Health  and  Human 
Services,  the  potential  impact  of 
applying  Diagnostic  Related  Groups  to 
pediatric  services  on  reimbursement  for 
care  of  disabled  and  chronically  ill 
children  at  home  and  in  institutions: 

•  In  consultation  with  the  Department 
of  Health  and  Human  Services,  analyze 
the  use  of  existing  Title  XIX  waiver 
programs  and  develop  strategies  to 
encourage  States  to  adopt  waiver 
programs; 

•  Develop  a  plan  to  facilitate  the 
nationwide  dissemination  and 
utilization  of  the  research  findings, 
including  a  national  conference  of 
relevant  parties  to  discuss  and  develop 
strategies  to  implement  the  research 
findings. 

Improved  Functioning  in  Families  with 
Learning  Disabled  Children 

Low  self-esteem.  lack  of  social  skills, 
and  disorganization  are  characteristics 
often  found  in  children  with  severe 
learning  disabilities.  Disruptive  and 
other  behaviors  associated  with  these 
characteristics  frequently  lead  to  family 
dysfunction,  and  thus  inadequate  care 
for  the  learning  disabled  child.  Many 
parents  of  learning  disabled  children  are 
not  well  equipped  with  the  knowledge. 
skills,  or  experience  to  help  with  their 
childrens'  behavioral  and  organizational 
problems.  There  is  a  need  to  assist  these 
parents  and  children  to  develop  family 
coping  skills,  but  there  is  an  inadequate 
knowledge  base  on  which  to  develop 
intervention  strategies. 

A  research  and  demonstration  project 
in  this  area  is  proposed  to — 

•  Develop  and  evaluate  strategies 
that  would  enable  families  to  teach 
appropriate  social  skills  to  severely 
learning  disabled  children; 

•  Develop  and  evaluate  strategies  for 
training  that  would  enable  feimilies  to 
cope  with  behavioral  problems 
evidenced  by  severely  learning  disabled 
children;  and 

•  Establish  a  resource  center  which 
will  promote  the  use  of  new  knowledge 
in  management  of  the  unique  behavior 
deficits  of  learning  disabled  children  by 
disseminating  information  to  parents. 

Technology  for  Sensory  Devices 

Past  research  in  the  area  of  assistive 
devices  for  deaf  people,  supported  by 
NIHR  and  other  Federal  agencies,  has 
t)een  directly  primarily  toward  aiding 
deaf  people  to  hear.  Recent  NWR- 
sponsored  studies  have  indicated  that 
there  is  a  need  for  more  research  to 
develop  devices  and  systems  to  provide 


input  for  the  communication  of  sounds 
through  other  senses.  NIHR  proposes  to 
study  ways  in  which  the  Federal 
government  and  the  private  sector  can 
cooperate  to  most  effectively  apply 
modem  technological  advances  to 
minimize  communication  barriers  for 
deaf  individuals  in  the  home,  workplace, 
and  community. 

A  research  and  demonstration  project 
in  this  area  is  proposed  to — 
,     •  Explore  the  feasibility  of  influencing 
manufacturers  of  products  for  the 
general  market  to  adapt  their  products 
and  devices  to  make  them  accessible  to 
deaf  and  severely  hard-of-hearing 
people; 

•  Determine  the  most  feasible 
approach  to  promote  and  maintain  a 
continuous  activity  of  developing  and 
enhancing  special  aids,  to  ensure  that 
the  benefits  of  new  technology  will  be 
regularly  incorporated  in  sensory  aids; 

•  Explore  the  feasibility  of 
establishing  alternative  mechanisms  for 
financing  the  purchase  of  general  aids 
and  special  sensory  aids  that  meet  the 
needs  of  deaf  and  severely  hard-of- 
hearing  individuals; 

•  Identify  emerging  technology  that 
has  potential  to  reduce  or  eliminate 
some  of  the  communication  barriers 
confronting  deaf  people;  and 

•  Assess  the  needs  for  sensory  aids 
for  deaf  people,  focusing  on  the  needs 
for  aids  incorporating  recent 
technological  developments. 

Housing  Adaptations  to  Promote  Less 
Restrictive  Environments 

It  is  often  extremely  difficult  for 
severely  disabled  people  to  live 
independently  in  their  own  homes  or 
other  private  residential  facilities.  In 
many  cases  housing  is  not  modified  or 
adapted  to  the  special  physical  needs  of 
the  individual.  While  a  number  of 
advances  have  been  made  In  suitable 
ardiitectural  designs  for  homes  and 
offices,  research  and  development  are 
needed  to  improve  technology  to 
enhance  the  independence  of  the 
disabled  user. 

A  research  and  demonstration  project 
is  proposed  in  this  area  to — 

•  Develop  retrofitting  techniques  to 
modify  present  housing  designs  to  serve 
the  needs  of  disabled  persons; 

•  Design  environmental  control 
systems  to  enable  disabled  individuals 
to  control  temperat\u%,  lights, 
appliances,  security  systems,  and  other 
household  instruments;  and 

•  Develop  communication  systems  to 
permit  monitoring  of  critical  health 
conditions  from  a  remote  central 
location  and  to  permit  disabled  people 
needing  assistance  to  signal  a  central 
unit 


Priorities  for  Knowledge  Dissemination 
and  Utilization  Projects  (2) 

Regional  Diffusion  Networks 

There  is  a  need  to  promote  the 
widespread  use  of  new,  validated 
practices  and  exemplary  programs  in 
selected  priority  areas  in  order  to 
improve  the  service  delivery  system  for 
disabled  individuals.  NIHR  proposes  to 
address  this  need  by  establishing  one  or 
more  regional  diffusion  networks  similar 
to  those  which  are  now  operating  in  the 
West  (Regions  VI  and  IX).  Priority  areas 
for  diffusion  efforts  during  the  period  of 
this  project  will  include  school-to-work 
transition  programs  which  include 
learning  disabled  individuals  and 
programs  which  promote  least 
restrictive  enviroiunents  for  disabled 
people. 

A  knowledge  dissemination  and 
utilization  project  is  proposed  in  this 
area  to — 

•  Develop  criteria  for  identifying 
exemplary  programs,  and  develop 
information  collection  instruments 
which  include  measurements  related  to 
the  identified  criteria; 

•  Solicit  nominations  of  exemplary 
programs  in  the  priority  areas  from 
program  operators,  consumer 
organizations,  and  other  relevant  parties 
in  the  selected  regions; 

•  Develop  and  implement  a  procedure 
to  select  the  most  promising  programs 
for  further  consideration  and  arrange 
independent  peer  reviews  of  those 
programs  to  select  exemplary  programs 
for  diffusion; 

•  Develop  public  relations  and 
marketing  approaches  to  make  the  wide 
audience  of  rehabilitation  service 
providers  and  special  educators  aware 
of  the  exemplary  programs  and 
stimulate  their  interest  in  adopting/ 
adapting  similar  models,  assisted  by  the 
diffusion  networic 

•  Facilitate  the  exchange  of  technical 
assistance  between  the  exemplary 
program  and  the  requesting  adopter 
program;  and 

•  Maintain  appropriate  data  on  the 
diffusion  networic  to  support  an  - 
evaluation  of  its  effectiveness. 

Policy  Research  Utilization  Center 

Numerous  agencies  and  organizations 
have  undertaken  research  and  other 
studies  relevant  to  disability  policy 
issues.  To  promote  more  effective  use  of 
knowledge  in  the  development  of 
disability  policy,  policymakers  and 
others  need  access  to  this  knowledge 
base.  There  is  a  need  to  identify 
relevant  policy  research,  analyze  it  for 
reliability  and  applicability,  and 
categorize  and  format  it  for  easy  access 
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and  UM  by  dedsionmakera.  Reseafdi 
related  to  poUde*  on  rriiabilitatton  and 
employment  of  disabled  persons  will 
have  fifst  priority  in  diis  effort. 

A  knowledge  dissemination  and 
utilization  project  in  this  area  is 
proposed  to — 

•  Identify  that  researdi  supported  by 
NIHR  and  other  agendes  whidi  has 
policy  implications,  focusing  particularly 
on  studies  on:  the  economics  of 
disability';  work  disincentives; 
community-based  care;  habihtation  of 
handicapped  children;  and  the  training 
and  deployment  of  professionals  in 
rehabilitation-related  disciplines; 

•  Develop  a  medianism  to  obtain 
input  from  NIHR.  the  National  Council 
on  the  Handicapped,  and  other  Federal 
agencies  managing  disability-related 
programs  on  otiher  policy  issues  which 
are  of  significant  interest  and  in  which 
there  should  be  reviews  of  research 
during  the  project  period; 

•  Evaluate  and  summarize  available 
research  documents  in  these  areas,  and 
disseminate  summaries  and  relevant 
source  documents  to  agendes  which  the 
project  selects  as  appropriate  recipients; 

•  Develop  a  diredory  of  agencies  and 
organizations  active  in  the  area  of 
disability  policy  research;  and 

•  Identify  gaps  in  policy  research  in 
areas  reviewed  for  the  study. 

Invitation  to  Comment 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
regarding  these  priorities.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  documenL  All 
comments  received  on  or  before 
December  13, 1985  will  be  considered 
before  the  Secretary  issues  fmal 
priorities.  All  comments  submitted  in 
response  to  these  proposed  priorities 
will  be  available  for  public  inspection 
during  and  after  the  comment  period  in 
Room  3070,  Mary  E.  Switzer  Building. 
330  C  Street  SW..  Washington.  D.C., 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

(20  U.S.C.  TBla,  762) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.133.  National  Institute  of  Handicapped 
Research) 

Dated:  November  7, 19SS. 
William  J.  Bennett. 
Secretary  of  Education. 
(FR  Doc  8S-26955  Filed  11-12-85;  8:45  am] 
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Prolecta  for  InMaMng  Opeclii 
Recreatton  ProQmaefor  Handteapped 
IndMduala 

AOCNCV:  Department  of  Education. 

ACnoM:  Notice  of  Proposed  Funding 
Priorify  for  Fiscal  Year  1986. 


:  The  Secretary  proposes  an 
annual  funding  priority  for  grants  for 
Initiating  Special  Recreation  Programs 
for  Hemdicapped  Individuals.  The 
Secretary  proposes  a  single  priorify  to 
support  only  those  projects  that 
integrate  socialization  and  recreational 
opportunities  for  both  handicapped  and 
non-handicapped  individuals,  llils  is 
considered  the  area  of  greatest  need 
during  Fiscal  Year  1986. 

OATEa:  Comments  must  be  received  on 
or  before  December  13, 1985. 

AOORESaEa:  All  written  comments  and 
suggestions  should  be  sent  to  Dr.  James 
W.  Moss.  Associate  Commissioner.     * 
Rehabilitation  Services  Administration. 
Office  of  ^ledal  Education  and 
Rehabilitative  Services.  Room  a030 
Mary  E.  Switzer  Building,  Department  of 
Education.  400  Maryland  Avenue.  SW., 
MS  231Z.  Washington.  D.C  20202. 

FOR  nNnXER  MPONMATION  CONTACT      ' 

Frank  S.  Caracdolo,  Telephone:  (202) 
732-1340. 

aUPPLEMENTARY  INFORMATKM:  Grants 

for  Initiating  Special  Recreation 
Programs  for  Handicapped  Individuals 
are  authorized  by  Section  316  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C  777f).  Program  regulations  are 
established  at  34  CFR  Part  37&  The 
purpose  of  the  Special  Recreation 
Programs  for  Handicapped  Individuals 
is  to  support  projects  which  initiate 
recreational  activities  for  handicapped 
individuals. 

Eligible  Applicants 

State  and  public  or  other  nonproHt 
agencies  and  organizations  are  eligible 
to  apply  for  grants  under  this  program. 

Funds  Available 

Final  action  on  the  fiscal  year  1988 
appropriation  has  not  been  taken,  and 
the  Department  has  not  requested  funds 
for  this  program  in  fiscal  year  1986. 
However,  in  fiscal  year  1985  the 
Congress  appropriated  $2,100,000  for 
this  program.  Any  funds  appropriated 
for  fiscal  year  1986  will  be  used  to 
support  new  special  recreation  projects 
which  address  the  proposed  priorify 
described  below. 


Proposed  Priority 

In  accordance  with  Educatkm 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3}.  the  Secretary  proposes  to 
give  absolute  preference  as  described  in 
the  subsequent  subsection  entitled. 
"Projects  to  be  Funded."  to  applications 
submitted  in  fiscal  year  1986  in  response 
to  the  single  priorify  to  be  established. 

All  applications  will  be  evaluated 
according  b>  criteria  wdiich  appear  in 
program  regnlatiOBS  at  34  CFR  378^1. 
The  siilgle  proposed  priorify  is: 

Intergrated  flecreation 

The  purpose  of  this  proposed  priorify 
is  to  support  only  those  projects  that 
integrate  socialization  and  recreational 
opportunities  for  both  handicapped  and 
non-handicapped  individuals.  The 
Secretary  antidpates  that  this  proposed 
priorify  will  stimulate  greater 
involvement  and  participation  of 
handicapped  persons  in  existing  local 
and  national  recreational  activities  and 
decrease  the  possibibfy  of  restricted  and 
segregated  recreational  proyams.  In 
addition. 'dieie  sbouid  be  less 
duplication  of  resoim:es  for  recreatkai. 

Projects  to  be  Fundad 

Applicants  for  new  projects  under  tills 
program  will  be  awarded  funds  in  fiscal 
year  1986  to  the  extent  they  are 
available  in  the  single  proposed  priorify 
area. 

Invitation  to  Comment 

Interested  perons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  docimient  All 
comments  received  on  or  before  the  30th 
day  after  publication  of  this  document 
will  be  considered  before  the  Secretary 
issues  a  final  priorify.  All  comments 
subinitted  in  response  to  this  proposed 
priorify  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3030  S«vitzer 
Building,  330  C  Street,  SW.,  Washington, 
D.C  between  the  hours  of  8:30  a.m.  and 
4:00  pjn^  Monday  through  Friday  of 
each  week  except  Federal  holidasrs. 

'  (Catalog  of  Federal  Domestic  Assistance  No. 
84.128  Initiating  Special  Recreation  Programs 
for  Handicapped  Individuals) 
(29  U.SC  777f) 

Dated  November  7, 1985. 
William  |.  Bennett. 
Secretary  of  Education. 
(FR  Doc.  85-28858  Filed  11-12-8S;  8:45  am] 
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Cancellation  of  Public  Meeting 

SUMMAIIY:  The  meeting  of  the  National 
Advisory  Conunittee  on  Accreditation 
and  Institutional  Eligibility  which  was 
scheduled  for  November  18  and  19  has 
been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Morris  L  Brown.  Director,  Division  of 
Eligibility  and  Agency  Evaluation, 
Office  of  Postsecondary  Education.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW  (Room  303a  ROB-3). 
Washington,  D.C  20202  (202/245-9703). 

Signed  at  Washington.  D.C  on  November 
12.1985. 

Kannedi  D.  Whitdwkd. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc  85-27135  Filed  ll-lZ-«5;  10:52  am] 
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DEPARTMEHT  OF  ENERGY 

Bonne  vMe  Power  AdmlnMnrtion 

Record  of  Decision;  Eugene  Medford 
SOO-kV  Transmission  Line  From  Alvery 
Substation  to  Spencer  Switching 
Statfcm 

agency:  Bonneville  Power 
Administraion  (BPA).  DOE. 
ACTION:  Record  of  Decision. 


:  The  US.  Department  of 
energy,  Bonneville  Power 


Administration,  and  the  Pacific  Power 
and  Light  Company  (PP&L)  proposed  to 
build  500-kV  transmission  facilities  from 
Eugene  to  Medford  in  the  State  of 
Oregon.  The  proposal  was  based  on  a 
need  to  reliably  serve  growing  electrical 
loads  in  southern  Oregon  and  northern 
California.  The  project  was  also 
proposed  to  satisfy  a  future  need  to 
upgrade  service  in  the  Eugene  area. 

Several  alternatives  were  studied  to 
meet  the  need.  The  alternatives, 
including  the  proposed  action  for  service 
from  Eugene  to  Medford,  were  analyzed 
in  the  May  1983  Final  Enironmental 
Impact  Statement  (EIS)  tided  "Proposed 
Eugene-Medford  500  kV  Transmission 
Line."  The  EIS  was  prepared  by  die  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM).  as  lead 
agency  and  BPA  as  cooperating  agency. 
BPA's  proposed  action  was  fully 
discussed  in  the  EIS.  which  has  been 
adopted  by  DOR 

This  Record  of  Decision  (ROD) 
describes  BPA's  decision  to  build  a  2- 
mile  500-kV  transmission  line  from  the 
existing  BPA  Alvey  Substation  to  the 
PP&L  Spencer  Switching  Station  site 
.  near  Eugene.  A  companion  ROD  issued 
by  BLM  in  December  1984  describes 
BLM's  decision  to  grant  the  right-of-way 
on  public  lands  for  a  133.2-mile  PP&L 
transmission  line  from  the  Spencer 
Switching  Station  site  south  to  Medford. 
Together  the  two  segments  of  line 


provide  500-kV  transmission  service 
from  Eugene  to  Medford. 

Decision:  BPA  has  decided  to  proceed 
with  the  alternative  that  provides  a 
single-circuit  500-kV  transmission  line 
from  Alvery  Substation  to  the  Spencer 
Switching  Station.  The  2-mile  route  will 
require  30  acres  of  addition  right-of-way. 
Terminal  switching  facihties  for  the  550- 
kV  line  will  be  added  at  Alvey 
Substation.  The  estimated  cost  of  this 
option  is  $5.5  million. 

The  selected  alternative  is  identified 
in  the  Final  EIS  as  Alternative  4.  the 
New  Preferred  Alternative,  and  in  the 
Draft  EIS  as  Option  C 

SUPPLEMENTARY  MFORMATION: 

Alternatives:  In  arriving  at  a  decision. 
BPA  evaluated  a  number  of  alternative 
and  options,  In  some,  the  line  would 
have  originated  at  the  BPA  Lane 
Substation.  One  originated  at  Alvey  and 
one  involved  no  action.  Following  a 
brief  description  of  each,  and  a  map 
illustrating  the  alternative  routes.  The 
names  for  the  alternatives  here  are  the 
same  as  those  used  in  the  text  of  the 
Final  EIS. 

A.  Originating  at  Lane  Substation — 
The  alternatives  that  originated  at  Lane 
Substation  are  described  below. 

1.  Draft  Preferred  Alternative— "Die 
preferred  alternative  from  the  Draft  EIS 
consists  of  two  segments:  from  the  Lane 
Substation  to  Twin  Oaks  and  from  Twin 
Oaks  to  the  Spencer  Switching  Station. 

MLUNQ  CODE  MSO-OI-M 
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Lane— Twin  Oaks  segment— The  line 
would  begin  at  the  existing  Lane 
Substation  and  parallel  the  existing  BPA 
230-kV  transmission  line  on  the  south 
side  for  7.5  miles  to  a  point  near  Twin 
Oaks,  where  the  existing  BPA  115-kV 
lines  (from  the  Eugene  Substation)  enter 
the  230-kV  corridor.  All  switches  and 
associated  equipment  would  be  located 
in  the  existing  eqnijnnent  jrard  at  the 
BPA  Lane  Substation.  BPA  would 
construct  the  Lane — ^Twin  Oaks  segment 
using  its  standard  double  circuit  500-kV 
tower  design. 

(The  EIS  proposed  an  option  for  the 
Lane — ^TWin  Oaks  segment  of  the  draft 
preferred  alternative.  Option  A,  as  it 
was  called,  would  replace  an  existing 
230-kV  BPA  line  with  a  500-kV  doable 
circuit  line.  This  option  would  not  affect 
the  total  length  of  the  line,  but  would 
eliminate  the  need  for  additional  right- 
of-way  since  the  double  circuit  line 
could  be  constructed  on  the  existing 
right-of-way.  It  was  estimated  that 
Oiption  A  would  cost  $400,000  less  than 
the  same  segment  of  the  draft  preferred 
alternative.) 

Twin  Oaka— Spencer  segment — From 
Twin  Oaks  east  to  the  Spencer 
Switching  Station  site,  the  two  existing 
115-kV  Itoes  would  be  removed  and 
replaced  by  a  single  pole  11&4(V  double 
circuit  Une.  A  double  circuit  500-kV  line 
would  be  constructed  in  the  existing 
right-of-way.  The  115-kV  circuits  m^t 
be  temporarily  located  on  the  500-kV 
towers,  but  they  would  be  eventually 
supported  on  a  doable  circuit  single 
pole.  Construction  of  the  double  circuit 
115-kV  line  would  be  needed  to  have 
enough  room  in  the  existing  right-of-way 
for  the  new  line. 

The  draft  preferred  alternative  would 
be  11.5  miles  long  and  would  require 
113.8  acres  of  new  right-of-way,  2.3 
miles  of  new  access  roads  and  47.2 
acres  of  new  cleared  right-of-way  at  an 
estimated  cost  of  $11.9  million. 

This  is  the  only  alternative  that 
included  a  visual  impact,  of  which  the 
signiHcance  is  high,  and  a  recreation 
impact,  of  which  the  significance  is 
moderate.  Within  1,000  feet  of  the  right- 
of-way  are  115-130  houses  and  230-290 
apartments.  The  alternative  required  6 
acres  of  new  right-of-way  on  prime 
agricultural  land.  Twenty-nine  acres  of 
classified  commercial  forest  land  vrould 
be  permanently  affected. 

2.  Alternatives  2  and  3  (in  the  Draft 
and  Final  EIS's)— Two  alternatives  that 
would  have  followed  tfie  same  route  as 
the  draft  preferred  alternative  for  this 
portion  of  the  roate  were  discussed  in 
the  Draft  and  Final  EIS's.  >  They  were 


called  Alternative  2,  the  parallel 
alternative,  and  Alternative  S,  die 
double  circuit  alternative. 

3.  Option  B,  Lane — Camas  Swale  (in 
the  Draft  and  final  EIS's)— Option  B 
consists  of  a  new  corridor  adjacent  to 
an  existing  BPA  230-kV  right-of-way 
between  Lane  Substation  and  Twin 
Oaks.  Between  Twin  Oaks  and  Camas 
Swale  switching  site,  a  new  corridor  of 
up  to  175  feet  wide  would  be  acquired. 
Double  circuit  structures  woidd  be  used. 

Overall,  this  14.2  mile  option  would 
require  259  acres  of  new  right-of-way, 
18.3  miles  of  new  access  roads,  and  133 
acres  of  new  cleared  right-of-way  at  a 
cost  of  $11.9  million.  Within  1.000  feet  of 
the  rigjit-of-way  are  18-20  dwelling 
units.  Option  B  would  use  32  acres  of 
prime  agricultnral  land  for  new  right-of- 
way.  The  option  would  permanently 
affect  106  acres  of  classified  commercial 
forest  land. 

To  satisfy  the  future  BPA  plan  to  loop 
the  Eogene  area  with  a  500-kV 
transmission  system,  a  new  line  would 
connect  Camas  Swale  switching  site  to 
Alvey  Substation  in  the  early  1990's. 

B.  Originating  at  Alvey  Substation — 
(The  Decision) 

One  alternative  originated  at  Alvey. 
In  the  Final  EIS,  the  alternative  was 
named  the  New  Preferred  Alternative, 
Alternative  4.  In  the  Draft  EIS,  it  was 
called  Option  C.  This  alternative  makes 
Alvey  the  northern  terminus  of  the 
proposed  line.  It  is  the  selected 
alterantive.  The  Alvey-Spencer  option 
parallels  existing  lines  on  the  north 
between  the  existing  substation  and 
future  switching  station.  The  500-kV  line 
terminal  can  be  accommodated  within 
Alvey  Substation  by  using  gas-insulated 
equipment  instead  oftypical  overhead 
equipment  which  requires  more  space. 

This  alternative  is  2.0  miles  in  length 
and  requires  30  acres  of  additional  right- 
of-way.  Of  this,  16  acres  would  need  to 
be  cleared  There  are  no  dwelling  units 
within  1,000  feet  of  the  right-of-way.  The 
Alvey  Substation  option  does  not  use 
any  prime  agricultural  land.  It  does 
permanently  affect  5  acres  of  classified 
commercial  forest  land. 

The  estimated  cost  of  this  option,    ^ 
including  the  terminal  equipment  at     \ 
Alvey  Substation,  is  $5.5  miUion.  This 
cost  estimate  is  higher  than  the  $3 
million  in  the  EIS  due  to  a  better 
estimate  of  switching  requirements  at 
the  Alvey  Substation.  The  estimate  now 
includes  new  switching  devices  and  the 
relocation  of  existing  equipment  within 
the  existing  substation  to  accommodate 
the  new  line. 


■  The  difr«ence  between  the  alternatives 
occurred  further  •oa*.  oa  FPU.'*  put  of  the  Bne. 


Tfaoee  altemativea  are  discuMed  ia  the  oompanion 
Record  of  Deciaion  thai  was  prepared  by  the  Bureau 
of  Land  ManageraenL 


C.  The  No-Action  Alternative 

fai  die  oo-ection  alternative,  no  new 

facilities  would  be  constructed  and  no 
existing  transmission  lines  would  be 
altered.  No  special  or  additional  actions 
would  be  taken  to  satisfy  the  need  for 
the  proposal. 

EnviwamentaJty  Inferred 
Alternative.  The  selected  alterantive  is 
the  environmentally  preferred 
alterantive  among  Uiose  that  meet  the 
need.  The  no-action  alternative  has  no 
new  environmental  effect  but  It  does  not 
meet  the  stated  need  for  the  project. 

The  alternative  originating  at  Alvey 
Substation  requires  less  new  ri^t-of- 
way,  less  cleareed  right-of-way  and  less 
access  road  construction.  Consequently, 
the  significance  of  the  environmental 
impacts  of  soil  erosion  and 
sedimentation  is  less. 

The  selected  alternative  is  also  more 
compatible  with  existing  and  planned 
uses.  The  land  adjacent  to  the  selected 
route  is  mainly  industrial.  No  residences 
exist  within  1.000  feet  of  the  right-of- 
way.  All  odier  alternatives  directly 
affect  dwelling  units.  The  amount  of 
additional  right-of-way  acreage  on 
prime  agricultural  soils  is  least  for  the 
selected  alternative  as  is  the  amount  of 
permanently  affected  acreage  of 
classified  commercial  forest  land.  The 
Alvey  Substation  option  includes 
neither  a  visual  impact  area  nor  a 
recreation  impact  area  as  does  the  draft 
preferred  alternative. 

None  of  the  alternatives,  including  the 
chosen  one,  affect  an  endangered  or 
threatened  species,  critical  habitat, 
cultural  resource,  coastal  zone, 
floodplain  or  wetland. 

Decision  Factors:  In  making  its 
decision,  BPA  considered  the  following 
six  factors. 

A.  Ability  to  Meet  the  Need— Ml 
alternatives  and  options  except  the  no- 
action  alternative  meet  the  need. 

B.  Cost — ^The  chosen  alternative  is  the 
least  costly  of  the  construction 
alternatives. 

C.  Electrical  Performance — ^All 
alternatives  except  the  no-action 
alternative  provide  an  adequate 
electrical  system  to  connect  PP&L's 
Eugene-Medford  500-kV  line  into  the 
BFA  500-kV  system. 

D.  Environmental  Effects — As 
explained  above,  the  selected 
alternative  is  the  enviroiimentally  _ 
preferred  alternative  and,  except  for  the 
no-action  alternative,  has  fewer 
environmental  consequences. 

E.  Public  Concerns — The  selection 
was  made  in  response  to  public 
comment.  After  publication  of  the  Draft 
EIS,  extensive  public  comment  was 
received  which  greatly  influenced  the 
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configuration  of  the  preferred 
alternative  (Alternative  4)  of  the  Final 
EIS.  That  is  the  alternative  that  has  been 
chosen. 

F.  Consistency  with  the  Actions  of 
Other  Governmental  Agencies — ^The 
decision  is  consistent  with 
recommendations-  of  other  governmental 
agencies.  The  Oregon  Energy  Facility 
Siting  Council  (EFSC)  issued  a  site 
certificate  for  PP&L's  proposed 
transmission  line  in  September  of  1982. 
The  site  certificate  reflected  public 
comment  on  the  Draft  EIS  as  augmented 
by  testimony  under  Oregon 
administrative  procedure.  EFSC  granted 
the  site  certificate  to  PP&L  contingent 
upon  construction  of  the  Alvey  option 
rather  than  the  Lane-Spencer  option  as 
recommended  by  the  Draft  EIS. 

The  City  of  Eugene  examined  the 
transmission  alternatives  and  adopted 
findings  on  the  consistency  of  these 
alternatives  with  local  plans.  The 
findings  supported  the  selected 
alternative  as  the  most  consistent  with 
these  plans. 

Mitigation:  Msmy  environmental 
considerations  that  have  been  applied  in 
siting  the  line  are  best  resource 
management  practices.  While  they  are 
an  integral  part  of  the  siting  and 
mitigation  process,  they  are  not  repeated 
here  as  mitigation  measures.  Only  those 
actions  necessary  to  reduce  residual 
impacts  that  cannot  otherwise  be 
avoided  are  included. 

Several  means  of  mitigating 
environmental  impacts  of  the  project  are 
adopted.  Adopting  these  mitigation 
measures  insures  that  all  practicable 
means  have  been  used  to  protect  the 
environment  from  harm.  It  also  insures 
that  BPA  will  follow  its  mandates  for 
land  management  as  set  forth  in  law, 
regulation,  and  policy. 

Certain  mitigation  measures  are 
standard  BPA  policy  and  are 
incorporated  into  BPA's  standard 
construction  specifications.  They  are 
intended  to  reduce  noise,  electric  and 
magnetic  effects,  soil  erosion,  land  use 
conflicts,  impacts  on  vegetation,  and 
impacts  on  wildlife  and  their  habitat 
They  are  also  designed  to  protect 
environmental  quality  and  cultural  and 
natural  resources.  A  noxious  weed 
survey  of  the  proposed  route  will  be 
undertaken  both  before  and  after 
construction  and  measures  will  be  taken 
during  construction  to  minimize 
infestation. 

Other  adopted  measures  will  be 
included  in  the  project's  construction 
specifications  and  mitigation  plan.  They 
will  minimize  right-of-way  clearing 
consistent  with  safe,  reliable  operation 


of  the  line:  control  access  road 
development;  control  soil  erosion  and 
sedimentation;  coordinate  both  clearing 
and  tower  and  road  locations;  schedule 
construction  as  necessry  to  avoid 
sensitive  wildlife  habitat  and  poor  soil 
conditions;  otherwise  reduce  or  avoid 
effects  on  wildlife  or  their  habitat  and 
impacts  on  hunting  opportimity;  reduce 
visual  intrusion:  and  reduce  distiirbance 
of  desirable  vegetation. 

In  addition,  one  specific  mitigation 
measure  has  been  adopted  for  the 
Alvey-Spencer  segment  of  the  line.  The 
visibility  of  conductors  will  be  mitigated 
through  the  use  of  non-reflective 
conductors  from  Alvey  to  Spencer.  The 
additional  cost,  $10,000,  has  been 
included  in  the  previously  mentioned 
project  costs. 

One  measure  was  considered  and  not 
adopted.  The  selected  alternative,  which 
is  single  circuit  requires  additional  land 
acquisition  and  therefore  has  an  added 
impact  on  land  use.  The  Final  EIS 
explained  that  the  need  for  additional 
right-of-way  in  the  Alvey-Spencer 
corridor  could  be  eliminated  by  using 
double  circuit  structiu^s. 

Double  circuit  structures  could  replace 
the  two  existing  115-kV  wood  pole 
structures  and  a  double  circuit  structure 
could  be  used  for  the  proposed  500-kV 
line.  The  primary  reasons  for  not 
building  double  circuit  at  this  time  are 
load  growth  and  cost.  Another  reason  is 
the  greater  visibility  of  the  double  circuit 
structures. 

Monitoring  and  Enforcement:  Because 
the  special  mitigation  measure  for  this 
project  will  be  included  in  the 
construction  specifications,  no  special 
monitoring  and  enforcement  will  be 
necessary. 

FOR  FURTHEII  INFORMATION  CONTACT: 

Anthony  R.  Morrell  Enviroiunental 
Manager,  Bonneville  Power 
Administration.  P.O.  Box  3621-SJ. 
Portland.  Oregon  97208;  (503)  230-5136. 
Copies  of  this  Record  of  Decision  are 
being  sent  to  agencies,  organizations 
and  individuals  who  commented  on  the 
Draft  and  Final  EIS's. 

The  Federal  decisionmaker,  by  signing 
an  original  copy  of  this  Record  of 
Decision,  is  making  a  decision  to  the 
extent  of  the  agency's  jurisdiction. 

Issued  in  Portland.  Oregon,  October  28, 
1985. 

Peter  T.  |oliasoa. 
Administrator. 
[FR  Doc.  85-28906  Filed  11-12-85;  8:45  am) 

MLUNO  CODE  S4S0-«1-M 


Economic  Regulatory  Administration 

Propoeed  Remedial  Order;  Ueto 
Petroleum,  Inc. 

AOENCV:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  Proposed  Remedial 
Order  to  listo  Petroleum.  Inc. 


;  Pursuant  to  10  CFR  205.192(c), 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  Notice  of  a 
Proposed  Remedial  Order  which  was 
issued  to  Listo  Petroleum,  Inc.  (Listo) 
doing  business  at  12491 1-45  North 
Freeway,  Suite  815,  Houston,  Texas 
77060.  "Iliis  Proposed  Remedial  Order 
alleges  that  Listo  charged  prices  in 
excess  of  its  actual  purchase  price  in 
violation  of  10  CFR  212.186.  210.62(c) 
and  205.202  during  the  period  December 
1979  through  July  1980  in  the  amount  of 
$7,503,039.35. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information,  if 
any,  deleted,  may  be  obtained  from:  U.S. 
Department  of  Energy,  Economic 
Regulatory  Administration,  ATTN: 
Sandra  K.  Webb,  Director,  One  Allen 
Center,  Suite  610,  500  Dallas  Street 
Houston.  Texas  77002. 

Within  fifteen  (15)  days  of  publication 
of  this  notice  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  DC  20585,  in 
accordance  with  10  CFR  205.193. 

iMued  in  Houston.  Texas,  on  the  30th  day 
of  September,  1985. 
Sandn  K.  Webb, 

Director,  Houston  Office,  Economic 
Regulatory  Administration. 

[FR  Doc  85-20927  Filed  11-12-85:  8:45  am] 

BHXMO  CODE  i4SO-01-M 


[ERA  Dockat  No.  •5-25-NQ] 

Natural  Qas  Imports;  SL  Lawrence  Gas 
Co,  Inc.;  Application  To  Amend 
Auttwrtaation  To  Import  Natural  Qas 
From  Canada  . 

aoency:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  application  to  extend 
the  term  of  existing  authorization  to 
import  natural  gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  16, 1985,  of  an  application 
from  St  Lawrence  Gas  Company,  Inc. 
(St  Lawrence]  to  amend  its  existing 
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import  authorization  to  extend  the  term 
during  which  it  can  import  natural  gas 
from  Canada  at  the  current  mmtimnm 
daily  volume  of  50,000  Mcf  from 
November  1. 1985,  through  the  contract 
year  ending  October  31. 1987.  The  gas 
will  be  imported  from  Niagara  Gas 
Transmission  Limited  (Niagara).  St 
Lawrence  states  that  the  contract  base 
price  is  $4.40  (U.S.)  per  MMBtu. 
however,  most  if  not  all  of  its 
incremental,  best-efforts  volumes  (up  to 
7,000  Mcf  per  day)  will  be  purchased 
from  Niagara  at  $3.40  (U.S.)  per  MMBtu 
under  the  Canadian  Volume  Related 
Incentive  Price  (VRIP)  program. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  on  December  13, 
1985. 

FOR  RJRTHEII  INFORMATION  CONTACT 

Edward  J.  Peters,  Jr..  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Forrestal  Building.  Room  CA-098, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
8162. 

Diane  J.  Stubbs,  Office  of  Attorney 
General,  Natural  Gas  and  Mineral 
Leasing.  Forrestal  Building,  Room  6E- 
042, 1000  Independence  Avenue,  SW., 
Washington,  D.C  20585,  (202)  252- 
6667. 

SUFMaKNTARY  aiFORMATION:  St 

Lawrence  is  an  intrastate  gas 
distribution  system  serving  residential, 
commercial,  and  industrial  customers  in 
St.  Lawrence  County,  New  Yoric,  near 
the  Canadian  border.  It  currendy 
purchases  and  imports  all  of  its  natural 
gas  from  Niagara,  an  affiliated  Canadian 
corporation.  Niagara  purchases  its  gas 
from  TransCanada  PipeLines  limited. 
DOE/ERA  Opinion  and  Order  No.  33 
issued  June  22, 1981  (1  ERA  70,532) 
further  amended  St  Lawrence's  existing 
import  authority  granted  by  the  Federal 
Power  Commission  on  August  8, 1961  (28 
FPC  265),  to  increase  the  daily  volumes 
from  30,000  Mcf  to  no  more  than  43.000 
Mcf  per  day  and  to  increase  the  annual 
total  from  6^  Bcf  to  9.7  Bet  On 
December  3. 1984,  DOE/ERA  Opinion 
and  Order  No.  64  (1  ERA  7a576)  granted 
St  Lawrence  authority  to  import  an 
additional  7,000  Mcf  per  day  of  best- 
efforts  gas  for  a  toal  of  no  more  than 
50,000  Mcf  per  day  during  its  contract 
year  November  1, 1984  to  October  31, 
1985. 

St  Lawrence  here  seeks  only  to 
extend  its  aathorization  to  import  the 
additional  7,000  Mcf  per  day  of  best- 
efforts  natnral  gas  from  November  1, 
1985,  through  its  contract  year  endbig 
October  91, 19S7.  No  other  provisions  of 


the  existing  import  authorization  are 
requested  to  be  changed. 

The  applicant  states  the  requested 
two-year  extension  of  the  current 
authorized  daily  maximum  would 
enable  it  to  satisfy  fully  the  demands  for 
all  anticipated  service  loads  during  the 
forthcoming  contract  years.  The 
applicant  asserts  that  the  marketability 
of  its  gas  in  relation  to  alternative  hiels 
in  its  service  area  has  remained 
unchanged  since  its  prior  application  tn 
1984  and  estimates  that  if  the  increased 
daily  volumes  are  not  extended,  it  may 
be  required  to  curtail  service  to 
interruptible  customers  during  the 
coming  two  winter  seasons.  Such  a 
curtailment  of  service  could  cause 
interruptible  customers  to  shift  to 
imported  fuel  oil  during  any  snch 
curtailment  period  and  possibly  beyond 
according  to  St.  Lawrence. 

On  October  7, 1985.  Niagara  filed  %vith 
the  Canadian  National  Energy  Board  to 
extend  its  License  No.  GL-55  to  enable  it 
to  supply  St.  Lavirrence's  additional 
needs  through  October  31, 1987. 

St.  Lawrence  supports  its  application 
by  asserting  that  the  improved 
marketability  of  its  gas  in  relation  to 
alternative  fuels,  primarily  imported  fuel 
oil,  has  demonstrated  a  need  to  continue 
its  authorized  daily  volumes  at  the 
present  level  to  fully  satisfy  all  its 
customer's  anticipated  demands  during 
the  next  two  years.  Further,  the 
applicant  states  that  under  its  current 
approved  method  of  monthly  volume 
allocation  for  the  Canadian  Volume 
Related  Incentive  Price  (VRIP)  program, 
the  continued  availability  of  the  7,000 
Mcf  of  best-efforts  gas  can  be  expected 
to  increase  the  volumes  to  which  the 
lower  $3.40  per  MMBtu  price  can  be 
applied  resulting  in  greater  savings  to  all 
classes  of  its  customers  over  the 
extended  term.  The  applicant  asserts 
that  this  could  result  in  an  overall  lower 
average  unit  cost  of  gas.  Finally.  St. 
Lawrence  reiterates  that  its  ability 
under  its  existing  contract  to  take  any 
daily  volume  up  to  the  contract 
maximum  without  penalty  and  the 
absence  of  any  take-or-pay  or  minimum 
annual  bill  obligations  provide  a 
competitive  import  arrangement  that  is 
in  the  public  interest  and  should  be 
extended  for  the  requested  two  years. 

The  decision  on  this  application  will 
be  made  consistent  with  Uie  ENDE's  gas 
import  policy  guidelines,  under  whidi 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 


has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Infonnatioo 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
They  must  be  filed  no  later  thsui  4:30 
p.m.,  December  13. 1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  should  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
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to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issaed  based  on  the 
official  record,  including  the  applicatioo 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  i  590.316. 

A  copy  of  St.  Lawrence's  application 
is  avaflable  for  Inspection  and  copjring 
in  die  Natural  Gas  Division  Docket 
Room.  GA-07B,  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  boUdays. 

Issued  in  Washington.  IXX  oo  October  28, 
1985w 

Robert  L  Davies, 

Acting  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc  8S-28907  Rled  11-12-85:  8:45  am] 

BtLUNO  COW  MSIMI-M 


PropoMd  Consent  Order  with  Empire 
Gee  Corp. 


:  U.S.  Department  of  Bnei;gy 
(DOE);  Economic  Regulatory 
Admioistratioa  (ERA^ 
ACTION:  Notice  of  Proposed  Consent 
Order  and  Opportunity  for  Public 
Conuaeol 


:  Hie  Eoooomic  Regulatory 
Administration  (ERA)  hereby  gives  the 
notice  required  by  10  CFR  205.19(9  that 
it  has  entered  into  a  Consent  Order  with 
Empire  Gas  Corporation  (Empire).  The 
Conaent  Order  resolves  the  issoe  of 
Empire's  compliance  with  die  Federal 
petroleum  price  and  allocation 
regulations  for  the  period  August  10, 
1973  through  lanuaiy  27. 1081.  This 
matter  was  the  subject  of  a  Proposed 
Reme(JBal  Order  (FRO)  Case  Number 
HRO-a250,  in  wUdi  the  ERA 
determined  the  maximimi  amount  that 
Empire  could  have  overchaiged  its 
customers  was  $818,412.00.  Interest  on 
this  amount  calculated  at  full  DOE  rates 
would  raise  the  total  of  the  alleged 
violation  to  over  $1.6  million.  In 
settlement  of  the  allegations  contained 
in  the  PRO,  Empire  has  agreed  to  pay 
the  sum  of  $e2S,0004»  to  DOE.  ERA  will 
then  initiate  a  special  refund  proceeding 
under  10  CFR  Part  205.  Subpart  V. 

As  required  by  S  205.1991.  ERA  will 
receive  comments  on  the  proposed 
Consent  Order  for  a  period  of  thirty 
days  following  publication  of  this 
Notice.  All  comments  received  within 
the  thaty  day  period  wrill  be  considered 
before  determining  whether  to  issue  the 
proposed  Consent  Order  as  a  final  order 
of  the  DOE  Although  the  Consent  Order 
has  been  signed  by  the  parties,  ERA 
may,  after  the  expiration  of  the  consent 
period,  withdraw  its  acceptance  of  the 
Consent  Order,  attempt  to  obtain  a 


modification  of  the  Consent  Onier  or 
issue  the  Consent  Order  as  proposed. 
DATE  To  be  considered,  comments  must 
be  received  by  5i)0  pm  on  die  thirtieth 
day  following  publication  of  this  Notice. 
ADDRESS:  Address  comments  to:  Empire 
Consent  Order  Comments.  Economic 
Regulatory  Admfaiistration  RG-15,  Room 
3H-017,  U.S.  Department  of  Energy, 
Washington,  D.C  20585. 


FOR  RiRTHBI  ■ronMATlOW  CONTACT: 

Leslie  Wm.  Adams.  Assistant  Chief 
Counsel  for  Admhiistrative  Litigation. 
Economic  Regulatory  Administration,  at 
the  address  above,  or  call  (202)  252- 
4387. 

8UPPL£MENTARY  INFORMATION:  Empire  is 
a  reseller  of  motor  gasolme  subject  to 
the  Federal  petroleimi  price  and 
allocation  regulations.  During  the  period 
covered  by  this  proposed  Consent  Order 
(August  18, 1973  through  January  27, 
1981).  Empire  engaged  in  the  purchase 
and  resale  of  refined  petroleum 
products,  and  was  thus  subject  to 
applicable  price  regulations.  As  a  result 
of  an  audit  conducted  by  the  DOE.  the 
ERA  issued  a  PRO  to  Empire  on  August 
20, 1904  alleging  violations  of  the 
Federal  petroleum  price  and  allocation 
regulations  during  the  period  May  1978 
throu^  February  1979.  ERA  determined 
that  Empire  had  not  applied  the 
regulations  to  determine  the  maximum 
lawful  selling  prices  for  its  spot  sales  of 
gasoline.  Because  Empire  did  not  sell 
gasoline  on  May  15, 1973,  ERA 
computed  its  maximum  lawful  selling 
prices  using  the  "New  Item  Rule,"  10 
CFR  212.111.  Based  on  the  findings 
conlabted  in  the  PRO,  ERA  determined 
diat  Empire  had  charged  $818,412.00  in 
excess  of  the  maximum  lawful  selling 
prices  permitted  by  applicable  DOE 
regulations  during  the  audit  period. 
Empire  subsequently  contested  these 
findings  of  violation. 

The  major  areas  of  dispute  raised  by 
Empire  concern  the  applicability  of  the 
price  regulations  to  Empire  and  whether 
those  regulations  were  properly  applied 
by  the  ERA.  Specifically,  the  issues  in 
dispute  include:  (1)  Whether  Empire  was 
a  "reseller"  as  that  term  is  defined  in  the 
regulations;  (2)  whether  ERA  property 
applied  the  new  item  rule  in  determining 
Empire's  maximum  lawful  selling  prices; 
(3)  whether  Empire  was  entitled  to  non- 
product  cost  increases  in  determining 
maximum  lawful  selling  prices;  (4) 
whether  the  PRO  contains  factual  errors 
in  matching  Empire's  purchases  and 
sales;  (5)  whether  the  issuance  of  the 
PRO  to  Empire  violates  agency  policy, 
(6)  whether  state  statutes  of  limitation 
bar  the  enforcement  action:  and  (7) 
whether  the  doctrine  of  laches  bars  the 
enforcement  action. 


While  boUi  ERA  and  Empire  believe 
that  it  respective  legal  and  factual 
positions  are  meritorious.  Empire  has 
agreed,  without  admitting  any  violation 
of  any  DOE  regulations,  to  enter  into 
this  Consent  Onler  to  avoid  complex 
htigation  and  disruption  of  its  business. 
DOE  believes  die  Consent  Order  is  a 
satisfactoryVesolution  of  the  compliance 
matters  raised  in  the  PRO  concerning 
Empire's  purchases  and  resale  of  refined 
petroleum  products.  Accordingly,  the 
parties  have  executed  a  Consent  Order 
settling  all  ERA's  claims  against  Empire 
regardhig  compliance  with  the  DOE 
regulations  governing  refined  petioleum 
products  for  $925,000.00.  The  terms  and 
conditions  of  the  Consent  Order  are  as 
follows: 

1.  Empire  will  pay  $325,000  to  DOE 
within  10  days  of  the  effective  date  of 
this  Consent  Order,  and  two  payments 
of  $300,000  each,  plus  interest  at  the  rate 
of  10.44%.  not  later  than  March  1. 1986 
and  June  1, 1986.  The  funds  will  be 
deposited  in  escrow  for  disposition  by 
die  DOE 

2.  Empire  and  DOE  release  each  other 
from  further  liability  for  the  matters 
covered  by  the  Consent  Order.  DOE 
agrees  not  to  seek  penalties. 

3.  The  Consent  Order  also  provides 
details  concerning  the  confidentiality  of 
the  audit  data,  further  recordkeeping, 
enforcement  of  the  Consent  Order  and 
further  action  in  the  event  of 
concealment  or  misrepresentation.  The 
Consent  Order  does  not  constitute  an 
admission  by  Empire  or  a  finding  by 
DOB  of  a  violation  ol  the  Federal 
petroleum  price  and  allocation 
regulations. 

4.  Before  becoming  effective,  ERA  will 
receive  and  consider  written  comments 
for  a  thirty  day  period  following  this 
Federal  Register  publication.  If  ERA 
determines  to  make  the  Consent  Order 
final  after  consideration  of  public 
comments,  the  Consent  Order  will  be  a 
final  Order  of  the  DOE  to  which  Empire 
will  have  waived  its  right  to  judicial  or 
administrative  review. 

Submission  of  Written  Coeimants 

Interested  persons  are  invited  to 
submit  writt«i  comments  concerning  the 
Consent  Order  to  the  address  noted 
above.  All  comments  received  by  the 
thirtieth  day  following  publication  of 
this  Notice  will  be  considered  before 
determining  whether  to  adc^t  the 
Consent  Order  and  issue  it  as  a  final 
order  of  DOE.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comment.  If,  after  considering  the 
comments,  ERA  determines  to  issue  the 
Consent  Order  as  a  final  order,  the 
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Consent  Oder  will  be  made  final  and 
effective  by  publicunon  of  a  nonce  to 
that  effect  deocnbing  the  action  taken, 
in  the  Federal  Register. 

Any  information  submitted  in  a 
comment  which  the  writer  considers 
confidential  must  be  identified  as  such 
in  accordance  with  the  procedures  of  10 
CFR  205.9(f). 

luued  in  Washington,  D.C  October  30i 

1985. 

Carl  A.  CotnUo. 

Chief  CounseJ  for  Administrative  Litigation. 
[FR  Doc  85-28625  Filed  11-12-65: 8:45  am] 
aiLUNQ  COK  Mi>-ev« 


Offic*  of  HMflngs  and  Appeala 

CasM  FHed;  Week  of  Octobar  11 
Through  Octobar  18. 1985 

During  the  Week  of  October  11 
through  October  18, 1985,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sou^t  in 
these  cases  may  file  written  comments 


on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C  20585. 

Dated:  November  4. 1985. 
George  B.  Bremay,' 

Director,  Office  of  Hearings  and  Appeals. 


tJST  OF  Cases  Received  by  the  Office  of  Hearinqs  and  Appeals 

[WMk  ol  Oct  11  tvoug^  Oct  IS.  tseS] 


Oct  11.  n 


Oct !«.  ises.. 


DOL. 


Do- 


Ool. 


Doi- 


Oct  18,  19 


OOl- 
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EJXa.  Inc^  WMWnglotv  DC~ 


Stal «  Co.  WMNngtov  tC.. 
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Gw  Co^  WMNngton.  OC- 


WmM  01  Ool.  WtaNngkm,  00. 


DC- 


PImU  01  Col.  WHNnglon.  DC- 


Timoo  Oi  Ca.  WMNngkm,  DC. 


ClWNO 
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KEF-0003 


KnO-0002 


KEF-0004 


KEF-O0Q2 


KEF-0006 


KFA-0001 


WF^WOT 


KEF-0006 


^VP*  Of  SubmMnn 


ftMIMM  (or  ModMcaaon/RMdMlon  in  tfM  Amoco  Swond  SMg*  fMund  Praoswt- 
kiB.  N  gmiMt  Ttw  Nowwntwr  19.  1986  OmMoo  and  Ontar  (CaM  Na  RQ21-e6) 
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IwpHwwWBii  of  SpacM  Raiund  Preoadwaa.  M  yamad:  Tlw  OMoa  o«  Haarmgi 
and  «wiali  ««uld  knplaniani  Spadal  Raiund  Pnwadwaa  purauM  to  10  CFR. 
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aniand  into  aMh  EJ).a.  kic  (tonnarty  Edginglon  Oil  Ca). 
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connadton  «Nh  Sw  giatowiaiii  of  Olitadtona  aubnMad  in  ra^xmaa  to  Iho 
Ptopoaad  OiandM  Ordar  iaauad  to  •»  •m  (Caaa  Na  HRO-OOOa. 

iwpOnwnialHin  of  Spadal  Raiund  Ptooaduraa.  N  grantott  Tba  OMoa  of  Hawkiga 
and  ApuaH  would  implantani  Spadal  Raiund  Pvooadwaa  pwauant  to  10  CFR 
Part  206.  Subpart  v.  to  oonnacHon  mm  toa  Juna  13,  1986  ConaaM  Ordar  antoiad 
Into  «M«  Unton  01  Company  oi  CaMomla. 

IwpHmantoion  of  Spadal  Raiund  Pivoadwaa.  If  grantod:  Tha  OMoa  of  Haaringt 
and  Appaala  would  imptomam  SpacM  Raiund  Pnoaduraa  punuanl  to  10  CF.R. 
Part  206,  Subpart  V.  in  connadton  aMi  «a  Octobar  23.  1981.  FkNl  RamadW 
Ordar  iaauad  to  Windaor  Gaa  CorporaNon  by  fw  DapartmaM  of  Enargy  and 
by  «w  Fadaral  Enargy  RagulaHry  CommMon  (Oochal  Ho.  R0e2-17- 


Haailnga 


000). 


I  Company. 
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RFia»-S 
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Refund  Applications  Received— Continued 
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10/11/85- 
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10/16/86- 
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WWcorrrtongto       QaaoHna 

Company  ol  Butter.  Inc. 

Laico/Kraua  Oil  Co 

Good   Hopa/lMon   Taiai 

PaMaum  Corp. 
Good  Hopa/Syalam  Fuala. 

Inc. 
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RF1 73-12 
RF172-25 

RF20a-1 

RF203-1 
RF204-1 
RF115-5 

RF1 12-182 
RFie9-13 
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Refund  Applications  Received— Continued 

tWaak  ol  Oct  11  to  Oct  18, 19861 
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Good     Hopa/ConKiMated 
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Corp. 
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Gato/IMwHn  Oil  Co 
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RF189-14 

RFia»-15 
RF160-16 

10/17/85 

10/17/85.- - 

10/18/85-.- 

RF189-17 
RF206-1 

10/18/85 

GuH/Yeanoood  Dolrtxjling 
Co. 
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MoncEstiF  Objectkm  Recewb> 

(WMk o( Oct  U  to Oet  MilMU 


10/t«#l6_ 


Oi  Ob.  Moor- 

■MiMfi  FiNl  Cdm- 


Na 


HEE-01SC 


[FK  Oo&  tf^aaaaB  Filed  Il-U-S9(ft45  am] 


Fwtortf  EiMrgy  ReguMory 
CommiMion 


•lag 

BalthMm  Qm  and  Bedrtc  Ca  •!  aL; 
Elactrie  Rata  and  Corporata 
Regulation  FOingt 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunlssion: 

1.  Baltimore  Gas  and  Electiic  Company 
IDodcH  No.  BCW-Ofr-OOO) 

November  1. 198S. 

Take  aotioe  that  on  October  23. 198S. 
Baltimore  Gas  and  IBiectiic  Gompany 
lied  an  application  with  the  Fecteraf 
Energy  Regulatory  Commission  seeking 
anthority.  pursuant  to  Section  204  of  the 
PederalFower  Act  to  issne  not  more 
than  $426  miHion  of  riiort-term 
unsecured  promissory  notes  and 
commercial  paper  with  a  final  maturity 
no  later  than  December  31. 1987. 

Comment  date:  November  22. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ameriomi  REF-fUEL  Coaapeny  of 
Essex  County 

(Docket  No.  EK0B-7S-OOO] 
November  S,  1985. 

Taka  notice  that  on  October  29. 1985 
American  REP-FUEL  Company  of  Essex 
County  (REF-FUEIO  in  conjunction  with 
the  Port  Authority  of  New  York  and 
New  Jersey  (the  Port  Authority) 
tendered  for  filing  proposed  FERC  Rate 
Schedule  No.  1,  appliable  to  sales  of 
energy  by  RHf^tJEL  to  Public  Service 
Electric  and  Gas  Company  ('T^&G^ 
fiY>m  a  solid  waste  refuse-to-energy 
biomass-fired  facility  to  be  located  at 
Newaric.  New  Jersey  (the  tadUty").  The 
Federal  Energy  Regulatory  Commission 
("Commission"  or  "FERC")  has  issued 
an  order  stating  that  the  Facility  is  a 
qualifyfaig  smaO  power  production 
facility  widiin  the  meaning  of  section 
201  of  the  Public  Utility  Regulatory 
Policies  Act  of  197& 

REF-FUEl  requests  waiver  of  the 
Commission's  rule  requiring  ttiat  rate 
schedule  be  filed  no  more  man  one 
hundred  twenty  (120)  days  prior  to  the 


date  on  which  service  is  to  coil__. 
under  an  initial  rate  schedule.  This 
requirement  is  intended  to  prevent  the 
use  of  stale  data  in  develoiring  the  test 
period  for  oost-of  senrfee-based  rates. 

AddManafly.  REF-FUEL  series  walrer 
of  18  CFR  35.12(bNS).  which  requires  the 
submission  of  cost-of-aorvloe  and  rate 
design  infonaation  not  relevant  in  thtt 
case  of  a  rate  based  on  dw  boyei's 
avoided  costs. 

Additkmaliy.  REF-FUEL  seeks  waiver 
of  any  Commission  requirements  for 
filing  changes  in  its  Rate  Schedale  No.  1 
in  the  event  of  any  change  in  the  actnal 
purchase  price  for  energy  and  capacity 
cakadated  porsoant  to  die  formula 
contained  to  tlie  Agreement 

In  additien  to  the  waivers  requested 
above,  RBF-FUQ.  farther  reqaests 
waiver  of  all  Federal  Power  Act 
regulalons  that  the  Gommisaian  has 
previondy  foond  not  to  be  appropriately 
applicable  to  qualifying  facilities. 

CSommen^  date:  Novcaiber  14. 1985,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  his  nottce. 

3.  Boston  Edison  Company 

(Docket  Na  BR86-eO-00(H 
November  S,  1985. 

Take  notice  that  on  October  25, 1985 
Boston  EcBson  Compfmy  (Edtoon) 
tendered  for  filing  Notice  of 
Cancellation  of  Rate  Scfaedhile  FERC  No. 
120.  The  rate  schedule  to  be  cancelled  Is 
a  power  supply  contract  between  the 
Reading  Municipal  Ught  Dqiartment  an 
Edison  pertaining  to  £e  sale  of  unit 
power  from  Edison's  New  Boston  Units 
1  and  2.  The  letter  accepting  this  rate 
schedale  for  filing  was  Issued  on  fane 
25. 1982  (Docket  No.  Eit82-S16).  The 
reason  for  the  cancettation  b  diat  the 
contract  has  terminated  to  aooordance 
with  its  terms.  Since  the  underlying 
contract  is  no  longer  to  effect  Edison 
woidd  request  a  waiver  of  notice 
provisions  of  18  CFR  35.15  and  would 
farther  request  that  the  cancellation 
become  effective  on  October  25, 1985. 

Comment  date:  November  14, 1985,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Company 
(Docket  No.  ERae-ei-ooo] 
November  S,  1985. 

Take  notice  diat  on  October  25. 1985. 
Boston  Edison  Company  {Edison) 
tendered  for  filing  a  notice  of  filing  of 
Rate  Schedule  FPC  Na  114.  The  rate 
schedule  to  be  cancelled  is  an  exchange 
agreement  between  Connecticut  Light 
and  Power  Company  and  Edison  with 
respect  to  North  Field  Mountato  and 
Mystic  Unit  No.  5.  The  letter  order 
accepting  this  rate  schedule  for  fHing 


was  Isaaed  on  April  13, 1977  (Docket  No. 
E-952e).  The  reason  for  the  cancellation 
is  that  the  contract  has  teinUnated  to 
accordance  with  its  terms.  Stoce  the 
underlying  contract  is  no  kxi^r  to 
effect  Edison  would  request  a  waiver  of 
notice  provisions  of  18  CFR  {  35.15  and 
would  further  request  that  the 
cancellatton  become  effective  on 
October  25, 1985. 

Comment  date:  November  14, 1985,  to 
acoofdance  with  Standard  Patapairii  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

(Docket  No.  ES8e-»MXX^ 
November  S,  IMS. 

Take  nottce  diat  on  October  3a  1965, 
Boston  Edison  Conqrany  tendered  for 
filing  a  nottce  of  canceUation  of  F.P.C. 
Rate  Sdiedule  Na  48  for  all 
requirements  service  to  the  Town  of 
Norwood,  Massachusetts.  Boston  Edison 
Company  states  that  it  is  cancelling 
Rate  Schedule  49  because  the  Town  of 
Norwood  wiQ  begto  purchasing  100%  of 
its  totd  electric  reqtdrements  frtxn  New 
Ens^and  Power  Company  as  of 
November  1. 1986.  Boston  Edison 
Company  requesto  diat  the  cuwellatien 
become  effective  as  of  November  1, 
1985. 

Boston  Edison  states  that  it  has 
served  a  copy  of  the  notice  of 
cancellation  upon  the  Town  of 
Norwood.  New  England  Power 
Company  and  the  Massacfausetto 
Depwtment  of  PaUic  Utilities. 

Commeat  date:  November  15, 1985.  to 
acooidanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Connecticut  U^t  ft  Power  Company 

(Docket  Na  ER»-a»^nO| 
November  S,  IMS. 

Take  nottce  that  on  October  28. 1965 
Connecticut  Light  ft  Power  Company 
tendered  for  fl^  Notice  of  Termtoatfon 
of  the  following  rate  scbedoles: 
CLftFs  Rate  Sdiedule  FERC  No.  215 
CLftFs  Rate  Sdiedule  FERC  No.  18 
OAPs  Rate  Sdiedule  FERC  No.  131 
CLAP'S  Rate  Schedule  FERC  No.  94 
CLftFs  Rate  Schedule  i^RC  Na  161 
CL&Fs  Rate  Schedule  FERC  No.  85 

Comment  date:  November  14, 1985,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  ronnartiriit  Light  ft  Power  Company 

[Docket  Na  ER86-74-00e] 
Novead>er  5, 1965. 

Take  notice  that  on  October  29. 1985, 
Connecticut  Light  &  Power  Company 
(CLftP)  tendered  for  filing  for  itself  and 
as  successor  by  merger  with  the 
Hartford  Electric  U^t  Company 
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(HELCO)  and  on  behalf  of  Western 
Massachusetts  Electric  Company 
rWMECO)  Notice  of  Tennination  of  the 
following  rate  schedules. 

CL&Fs  Rate  Schedule  FERC  No.  170 
CL&Fs  Rate  Schedule  FERC  No.  172 
CL&Fs  Rate  Schedule  FERC  No.  220 

Comment  date:  November  14, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Green  Mountain  Power  Coiporatioa 

(Docket  No.  ERa6-«4-000] 
November  S,  1966. 

Take  notice  that  Green  Mountain 
Power  Corporation  (CMP)  on  October  2, 
1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  July  aa  1963  between  GMP  and 
Connecticut  Municipal  Electric  Energy 
Cooperative  (CMEEC).  The  proposed 
rate  schedule  provides  for  the  sale  of 
non-firm  energy  by  GMP  to  CMEEC 

GMP  states  that  a  copy  of  the  filing 
was  served  on  CMEEC  as  well  as  the 
Vermont  Public  Service  Board  and 
Vermont  Department  of  Public  Service. 

Comment  date:  November  14, 1985  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Green  Mountain  Power  Corporation 

[Docket  No.  ER86-63-<X)0] 
November  5. 1965. 

Talce  notice  that  Green  Mountain 
Power  Corporation  (GMP)  on  October 
28. 1965  tendered  for  filing  as  a  rate 
schedule  an  excuted  transmission 
contract  dated  as  of  July  1, 1985  between 
GMP  and  the  Burlington  Electric 
Department  ("Burlington").  The 
proposed  rate  schedule  providies  for  the 
use  of  GMFs  transmission  facilities  to 
deliver  approximately  18MW  of 
Buriington's  generation  entitlements  to 
Burlington. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  Burlington,  as  well  as  the 
Vermont  Public  Service  Board. 

Comment  date:  November  14, 1985  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Dulie  Power  Company. 

[Docket  No.  ER8S-644-002] 
Noveml)er  5, 1985. 

Take  notice  that  on  October  24, 1985, 
Duke  Power  Company  tendered  for 
filing,  pursuant  to  Commission  order 
issued  September  30, 1985  its  proposed 
rate  Schedide  No.  10  and  supporting 
Cost  of  Service  Statements  excluding 
any  EPRI  contributions. 

Comment  date:  November  14. 1985  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 


11.  El  Paso  Electric  Company 

[Docket  No.  ER86-72-000] 
November  5, 1965. 

Take  notice  that  on  October  28. 1985, 
El  Paso  Electric  Company  ("EPE  or  "the 
Company")  filed  revised  sheets  to  rate 
schedules  for  the  Company's  wholesale 
service  to  Rio  Grande  Electric 
Cooperative  ("Rio  Grande")  at  Dell  City, 
texas  (FERC  No.  18),  and  Van  Horn, 
Texas  (FERC  No.  19),  to  Texas-New 
Mexico  Power  Company  at  Lordsburg, 
New  Mexico  (FERC  No.  35).  and  to 
Imperial  Irrigation  District  (FERC  No. 
39).  The  Company  has  an  ownership 
interest  in  the  Palo  Verde  No.  1  nuclear 
unit  which  began  generating  power  on 
June  10, 1965.  The  Company  is  seeking  in 
this  filing  to  amend  its  fuel  clause  in 
accordance  with  Pennsylvania  Power  & 
Light  Company,  Docket  Nos.  ER82-493- 
000  and  ER82-494-00a  Opinion  No.  176. 
23  F£Jl.C  161.395  Qune  22. 1983).  to 
allow  it  to  calculate  fuel  costs  as  if  there 
were  no  test  power  being  generated 
except  to  the  extent  the  facilities 
generating  test  power  are  in  the  rate 
base  as  construction  work  in  progress 
("CWIP").  The  effect  of  this  ti«atinent 
and  associated  accounting  is  to  pass 
fuel  cost  savings  through  to  ratepayers 
over  the  hves  of  those  facilities  than 
ciirrently  through  the  fuel  clause. 

The  Company  requests  the 
Commission  to  waive  the  fuel  clause 
regulation  (18  CFJt  \  35.14)  and  also 
the  eo-day  notice  requirement  to  permit 
this  filing  to  become  effective  on  June 
10, 1985,  when  test  generation 
commenced.  The  waiver  is  needed  to 
effectuate  the  Commission's  policy  in 
Pennsylvania  Power  8r  Light 

Comment  date:  November  14, 1985  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Green  Mountain  Power  Corporation 

[Docket  No.  ER86-e5-000] 
November  5, 1965. 

Take  notice  that  Green  Mountain 
Power  Corporation  (GMP)  on  October 
28. 1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  December  13, 1983  between  GMP 
and  Fitchburg  Gas  &  Electric  Light 
Company  (FG&E).  The  proposed  rate 
schedule  provides  for  the  sale  of 
intemiptible  energy  by  GMP  to  FG&E 
for  the  period  December  13, 1963  through 
June  30, 1985. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  FG&E.  as  well  as  the 
Vermont  Public  Service  Board. 

Comment  date:  November  14, 1985  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Green  Mountain  Power  Corporation 

(Docket  No.  ER86-77-000] 
November  5, 1985. 

Take  notice  that  Green  Mountain 
Power  Corporation  (GMP)  on  October 
30, 1985  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  February  9. 1984  between  GMP 
and  Central  Vermont  Public  Service 
Corporation  (CVPS).  The  proposed  rate 
schedule  provides  for  the  sale  of  non- 
firm  energy  by  GMP  to  CVPS. 

GMP  states  that  a  copy  of  the  filing 
was  served  on  CVPS.  as  well  as  the 
Vermont  Public  Service  Board  and 
Vermont  Department  of  Public  Service. 

Comment  date:  November  15. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

14.  Indiana  k  Michigan  Electric  Power 
Company 

[Docket  No.  ER88— 70-000) 

Noveml)er  5, 1965. 

Take  notice  that  American  Electric  Power 
Service  Corporation  (AEP)  on  October  28, 
1985  tendered  for  filing  on  l)ehalf  of  its 
affiliate  Indiana  &  Michigan  Electric 
Ck)mpany  (IftME).  which  is  an  AEP  affiliated 
operating  subsidary,  ModiHcation  No.  21 
dated  August  30, 1985  to  the  Interconnection 
Agreement  dated  November  27, 1961  between 
Illinois  Power  Company,  (Illinois]  and  I&ME 
The  Commission  has  previously  designated 
the  1961  Agreement  as  l&ME*s  Rate  Schedule 
FERC  No.  23  and  Illinois'  Rate  Schedule 
FERC  No.  9. 

Modification  No.  21  Increased  the 
transmission  demand  rate  for 
Emergency  Energy  to  2.75  mills  per 
kilowatthour  when  I&ME  is  the 
supplying  party  and  revises  Illinois 
Emergency  demand  rate  to  the  rate 
contained  in  their  current  Rate  Schedule 
for  Third  Party  Purchase  and  Resale 
Transactions  on  file  with  the 
Commission  in  compliance  with  FERC 
order  84  (Order  84  Rate  Schedule).  In 
addition,  this  Agreement  revises  the 
provisions  for  Economy  Energy  by 
adding  a  3.75  mills  per  kilowatthour 
minimum  to  I&ME's  midti-party 
Economy  Energy  rate  and  adds  a 
minimum  to  Illinois'  multi-party 
Economy  Energy  rate  based  upon 
Illinois'  Order  84  Rate  Schedule.  This 
Modification  also  revises  the  provisions 
for  Non-Displacement  Power  and  Energy 
by  adding  a  2.75  Mill  per  kilowatthour 
demand  diarge  when  I&ME  is  the 
supplying  party  and  adds  a  demand 
charge  based  upon  Illinois'  Order  84 
Rate  Schedide  when  Illinois  is  the 
supplying  party.  AEP  requests  an 
effective  date  of  October  25, 1985. 

I&ME's  rates  in  this  Modification  are 
the  same  as  those  presenUy  in  effect  on 
the  AEP  system  for  other  AEP  affiliated 
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operating  subsidiaries  which  have 
previously  been  submitted  and  accepted 
for  Tiling  by  the  Commission.  Illinois' 
rates  in  this  Modification  are  consistent 
with  the  charges  associated  with  the 
transmission  demand  rates  Illinois 
presently  has  in  effect  for  Short  Term 
and  Limited  Term  Service,  which  are 
presently  on  file  with  the  Commission. 

Copies  of  the  filing  were  served  upon 
Illinois  Power  Company,  Public  Service 
Commission  of  Indiana,  and  Michigan 
Public  Service  Commission. 

Comment  date:  November  14. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  lowa-nUnois  Gas  and  Electric 
Compaqy 

(Docket  No.  ER86-B3-000] 
November  5, 1985. 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois)  on  its 
own  behalf  and  as  the  authorized 
representative  of  Iowa  Power  and  Light 
Company.  Iowa  PubUc  Service  Company 
and  Iowa  Southern  Utilities  Company, 
on  October  30. 1985.  tendered  for  filing 
three  groups  of  Additional  Assignments 
for  Capacity  Schedules,  all  dated 
October  15, 1985.  supplemental  to  Iowa- 
Illinois'  Rate  Schedule  FERC  No.  39,  as 
supplemiented,  ^pursuant  to  Article  FV, 
and  in  the  form  of  Exhibit  B  to,  the 
Operating  Agreement/Neal  3 
Transmission,  dated  January  2, 1978 
(Operating  Agreement),  each  group  of 
which  is  proposed  to  be  effective 
November  1, 1980,  June  1, 1981,  and 
October  13, 1983,  respectively,  as  to 
each  of  which  waivers  of  the  notice 
requirements  are  requested  by  the  filing 
parties  in  their  respective  Certificates  of 
Concurrence  included  in  the  filing. 

It  is  stated  the  Additional 
Assignments,  executed  by  all  of  the 
parties  to  the  Operating  Agreement 
(Assignors),  for  the  use  and  benefit  of 
nonparties  (Assignees),  reflect  mutual 
accord  and  will  permit  the  respectively 
named  Assignee  to  utilize  that  line 
segment  of  Neal  3  Transmission 
indicated,  consistent  with  the 
megawatts  assigned,  as  the  scheduling 
path  for  the  Assignee's  share  of 
generation,  from  the  unit  designated, 
toward  the  Assignee's  load  centers, 
proposed  effective  variously  as  related 
to  events  associated  with  the  generation 
source,  viz..  effective  November  1, 1980, 
the  first  of  the  month  following  an 
accredited  capacity  update  and  a 
consequence  of  a  request  for  additional 
transmission  access  fit)m  Raun  to 
Lehigh  Substations  for  certain  owners  of 
Neal  Unit  4  (Algona.  Bancroft,  Coon 
Rapids,  Com  Belt.  Graettinger,  Laurens, 
Milford,  Spencer,  and  Webster  City); 


effective  June  1, 1981.  the  fint  of  the 
month  foUowing  accredited  capacity 
update  and  a  consequence  of  a  request 
for  additional  transmission  access  firom 
Sycamore  to  Lehigh  Substations  for 
certain  owners  of  Council  Bluffs  Unit  3 
(Cedar  Falls  and  Com  Belt);  and 
effective  October  13, 1983,  the  date  of 
commercial  operation  of  Louisa 
Generating  Station  Unit  1,  and  a 
consequence  of  a  request  for 
transmission  access  from  Sycamore  to 
Lehigh  Substation  for  Waveriy,  an 
owner  of  that  generation  source. 

Iowa-Illinois  states  no  new  facihties 
are  required  to  effectuate  the  Additional 
Assignments,  and  that  a  copy  of  the 
filing  has  been  mailed  to  each  of  the 
parties,  to  each  Assignee,  to  the  Iowa 
State  Conmierce  Commisssion,  to  the 
Illinois  Commerce  Commission,  and  to 
the  South  Dakota  Public  UtiUties 
Commission. 

Comment  date:  November  15. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Public  Service  Company  of  Indiana, 
In& 

[Docket  No.  EC88-»-000] 
November  5, 1985.  ^ 

Take  notice  that  on  October  28. 1985, 
Public  Service  Company  of  Indiana,  Inc. 
(PSI)  of  Plainfield.  Indiana,  filed  an 
appUcation  pursuant  to  section  203  of 
the  Federal  Power  Act  seeking  an  order 
authorizing  Public  Service  Company  of 
Indiana,  Inc.  (PSI)  to  sell  certain 
electrical  facilities  to  Indiana  Municipal 
Power  Agency  (IMPA)  having  a  value  in 
excess  of  $50,000. 

The  electrical  facilities  proposed  to  be 
sold  consist  of  transmission  lines, 
substations  and  subtransmission 
facihties  used  and  useful  in  providing 
electric  service  to  cuistomers  of  both  PSI 
and  IMPA.  The  consummation  of  the 
sale  will  not  affect  electric  service  to 
any  such  customers. 

Comment  date:  November  14, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

17.  The  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER8&-68-000] 
November  5, 1985. 

Take  Notice  that  on  October  28, 1985, 
The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  as 
an  initial  rate  schedule  an  agreement 
(the  Agreement)  between  CL&P, 
Westem  Massachusetts  Electric 
Company  (WMECO,  and  together  with 
CL&P,  the  NU  Companies)  and  United 
Illuminating  Company  (UI).  The 
Agreement,  dated  as  of  April  15, 1985. 
provides  for  the  UN  Companies  to  sell  to 


UI  power  from  the  systems  of  the  NU 
Companies  (system  power)  that  may  be 
available  on  a  daily  or  weekly  basis  (a 
transaction).  CL&P  states  that  the  timing 
of  transactions  cannot  be  accurately 
estimated  but  that  the  NU  Companies 
would  offer  to  sell  such  system  power  to 
UI  only  when  it  was  economical  to  do 
so.  UI  would  only  accept  such  offer  if  it 
was  economical  to  do  so. 

UI  will  pay  a  capacity  charge  to  the 
NU  Companies  for  each  transaction  in 
an  amount  equal  to  the  megawatts  of 
system  capacity  reserved  for  UI  by  the 
NU  Companies  during  each  hour  of  a 
transaction  multiphed  by  the  capacity 
charge  rate  which  is  negotiated  prior  to 
each  transaction.  UI  will  pay  an  energy 
charge  to  the  NU  Companies  for  each 
transaction  in  an  amount  equal  to  the 
megawatthours  deUvered  by  the  NU 
Companies  during  such  transaction 
multiplied  by  the  energy  charge  rate. 
The  energy  charge  rate  is  based  on  the 
heat  rate  and  the  replacement  fuel  price 
of  the  generating  unit(s)  which  the  NU 
Companies  determine  to  be  available  to 
provide  energy  at  the  time  of  a 
transaction. 

CL&P  requests  that  the  Commission 
waive  its  customary  notice  period  and 
allow  the  Agreement  to  become 
effective  on  April  15, 1985. 

WMECO  has  filed  a  Certificate  of 
Conaurence  in  this  docket 

The  Agreement  has  been  executed  by 
CL&P,  WMECO,  and  by  UI  (New  Haven, 
Connecticut)  and  copies  have  been 
mailed  or  delivered  to  each  of  them. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  November  14, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

18.  The  Connecticut  Li^t  and  Power 
Company 

Pocket  No.  ER8e-85-000] 
November  5, 1985. 

Take  notice  that  on  October  30, 1985, 
The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  a 
proposed  rateschedule  with  respect  to  a 
Transmission  Agreement  date  October 
1, 1984  between  (1)  CL&P  and  Westem 
Massachusetts  Electric  Company 
(WMECO)  and  together  with  CL&P,  the 
NU  Companies)  and  (2)  Commonwealth 
Electric  Company  (CEC). 

CL&P  states  that  the  "Transmission 
Agreement  provides  for  transmission 
services  to  CEC  for  the  wheeling  of  their 
purchase  from  the  Swift  River  Company 
("SRC")  from  SRC  s  hydro  electrte  unit 
located  in  Chicopee,  Massachusetts 
during  the  period  from  May  1, 1985  to 
August  31,  2013. 
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Tke  ttaaoBUMioB  ckacge  rate  it  • 
moatUy  mte  «4«aJ  I*  OM-t«»dfih  fl/ iJw 
estuMted  mwmsI  average  oo«(  of 
traBaraiaaoe  aervioe  on  the  dedric 
tranfMMwion  system  of  the  WJ 
Compawes  detenniaed  in  aooordsBoe 
wHk  Appendix  A  aod  ExUhits  L  H  and 
in  tfaeieto.  <tf  Ae  TraaaflussioQ 
AgreesKDt  Tbe  moDtUy  taaasauasioa 
charge  is  determined  by  tbe  prodnct  of 
(i)  tlie  traBMBissioa  ihu^e  rate  (S/kW- 
mootiij.  aad  (ii)  the  aamber  of  kikmatts 
CEC  is  entided  to  receive  daring  such 
month. 

CLAP  requests  that  the  Commission 
waives  its  standard  notioe  penod  and 
permit  tfae  TramasssioB  Agreement  to 
beoxae  elfeotive  oa  May  1,  tses. 

WliffiCO  ins  fited  a  certificate  of 
concatrenoe  in  tins  docket 

CUtP  states  that  copies  of  this  rate 
schedale  have  been  siailed  or  delivered 
to  CUP.  WItffiCa  and  CSC  (Wareham. 
Maasadnisetts). 

CL&P  farflwr  stales  that  the  filing  is  in 
accordance  witf)  section  35  <]f  tfie 
Connnission'B  Regulations. 

Comment  daier.  Noren^er  15, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  The  Daytoa  Rdwot  aad  Light 
Company 

[Docket  No.  ERfl6-71-«O0] 
November  5, 1985. 

Take  notioe  that  on  October  2k.  1985 
The  Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an  executed 
Purchase  and  Resale  Agreement 
(Agreement)  between  DP&L  and  tbe  City 
of  Celina  (Celina).  Olna 

The  proposed  Agreeneat  allows 
Cdina  to  purchase  energy  requireiBents 
from  third  parties  who  will  use  existing 
Interconnection  Agreement  Rate 
schedeies  to  delivoy  tfw  energy 
requirements  to  DP&L  for  delivery  to 
Celina. 

DP&L  requests  the  Comaussion  waive 
its  notice  and  filling  requirements  and 
permit  the  proposed  Agreement  to 
become  effective  Decemlier  1, 1985. 

Coaiment  date:  November  14. 1985.  in 
acconlanoe  with  Staiwlard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Daytoa  Power  and  li^t 
Coaqieny 

[Docket  No.  ER86-7»-a0O[ 
Noveafaer  S,  UI85. 

Take  mtioe  that  on  October  28. 1985. 
The  Dayton  F9«er  and  Li^  Company 
(DP&L)  tendered  fior  ffiing  an  executed 
PurdHse  and  Resale  A^eement 
(Agreement)  faet«*«en  DPftL  and  the 
VUlae  of  Wayaeafiekl  (Waynesfield|, 
Ohio. 


The  prapaaed  Agreement  allows 

inrnj  Bi  iifiiilil  III  I haai  gji 

refi^reaeata  froM  tfaini  partiea  who  will 
use  existiog  IntercaHBactia 
Rate  acheddes  Id  delivenr  Hw  i 
reqiBKmeats  to  OPAL  f  or  deMvoy  to 
Waynes&eU. 

DP&L  request  liie  Caraarisssoa  waive 
its  notice  aad  filing  feqaireawts  aad 
permit  the  proposed  Agreeneat  to 
become  effective  November  1. 1885. 

Coatatent  date:  November  H.  1885.  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  docuasoit. 

21.  Waafaipgton  Water  Power  Company 

[Docket  Wa.  ER  M  ao  flW] 
November  5, 1085. 

Take  notice  that  on  Oct.  28. 1985.  Tbe 
Washington  Water  Po«ver  Cuanpany 
(Washington)  tendered  for  filing  a 
revision  to  a  Transmission  Wheeling 
Tariff,  Schedule  62.  This  tariff  is  related 
to  transmission  wheeting  service  for 
border&ie  castomer  loads  provided  only 
to  the  Bonneville  Power  Administration 
under  a  currently  existing  Ceaer^ 
Transfer  Agreement.  Revision  #1  to 
Schedule  62  extends  the  methodology 
used  to  calculate  charges  for  borderline 
transmission  wheeling  ^enrioe  to  United 
States  Bnrena  of  SedaautioD  loads.  Ilie 
Bveaa  providea  power  to  the  Spoacane 
Indian  lUbe  at  litde  Falla.  Wasldngton 
and  to  the  East  Greeoacres  irrigation 
District  at  East  C^eenacres.  Id^ia  The 
revision  to  Schedde  82  woold  increase 
revenues  from  transnassioa  wiweling 
service  pnmded  to  the  Boreaa  by 
$17,llfi/year  based  on  the  12-sKinth 
period  ended  December  1. 1M4.  Ttie 
revisicn  would  be  effective  Jaaoary  1, 
1986. 

Washington  riates  that  the  proposed 
revison  is  submitted  for  the  purpose  of 
conpensatng  Wasfaingtan  ibr  increased 
investment  in  the  trmsniission  system, 
and  for  increases  in  its  oosta  for  taxes, 
capital,  operations,  and  maintenance. 

A  copy  of  the  filing  has  been  served 
upon  the  United  States  BoreaH  of 
Reclamation,  the  Spok«ne  Indian  Tribe, 
and  the  East  Creenacres  Irrigation 
District. 

Comment  date:  November  14, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Western  Massachusetts  Qectric 
Company 

[Docket  Na.  ER  e«-79-08(4 
November  5.  USS. 

Take  notioe  that  on  October  30.  IMS, 
Western  Maasadmsetts  Electric 
Company  (WKSCO)  tendered  for  filing 
a  proposed  rate  schedale  with  respect  to 
a  Transfonnation  Service  Agreement 
dated  December  1, 1984  (Transformation 


Agreeneat)  between  WIffiOO  and 
Ounmsuuweaith  Electic  Company  (C8C). 

WMBCO  stales  «iat  the 
TransvaraMuOfi  Agreemefit  provides  ror 
transfonnation  seivioes  to  CBC  for  the 
delivery  of  2;000  Idlowatts  ofCHCa 
generation  entitlement  «A>tained  from 
Swift  Kver  Company  {SRC)  located  in 
Chwopee.  Massachaaetts  daring  the 
period  from  Deoenrtjer  1. 1884  to  Angost 

31.  ains. 

Tne  transformation  chaige  rate  is  a 
monthly  rate  equal  to  one-twelf&  of  the 
estimated  annual  average  cost  of 
transformation  servfce  on  the  WMECO 
system.  The  montfdy  tranformation 
charge  is  deteranned  as  the  pradact  of 
(i)  the  transformation  charge  rate  ^ 
kW-month),  and  (iij  CECs  total 
kilowatts  of  entitlements  in  the  SRC 
unit. 

WNfflCO  requests  tfiat  fte 
Commission  waive  its  standard  notice 
period  and  permit  flie  Transformation 
Agreement  to  become  effective  on  May 
1, 1985. 

WMECO  states  that  copies  of  this  rale 
schedule  have  been  mailed  or  delivered 
to  CEC  fWareham.  Massachusetts). 

WMECO  further  states  that  the  filing 
is  in  aocordanoe  with  Section  35  of  the 
ConMRission's  Regulations. 

Comaent  date:  November  15. 1886u  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  deaiiiog  to  be  heand  or 
to  protest  said  filing  shniihi  file  a  motion 
to  intervene  or  protest  with  the  Feiieral 
Eaengy  Regnlatory  CommiaaiaBi,  926 
North  Capitol  Street  NE.  Warfiiagton. 
DC  20428.  in  accondanoa  with  Aafes  211 
and  214  of  the  Coauniaaian's  Rafea  of 
Practice  and  Procedun  (18  CFS  3a&211 
and  38Sia4).  AD  soch  motions  or 
protests  ahoald  he  fiied  on  or  before  the 
comment  date,  nroteats  wUi  be 
conndered  by  the  Connnisawa  in 
detenraning  the  apptopnate  action  to  be 
taken,  but  wiH  not  serve  to  make 
Protestants  partiea  to  the  prooeedirtg. 
Any  person  sviahing  to  become  a  party 
must  file  a  motion  to  inlervaie.  Cofnes 
of  this  filing  are  on  file  with  tfie 
Comnassion  and  are  availalite  for  pabtic 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energy 
Regulatory  Commissian.  825  North 
Capitol  S^^et,  NE.,  Washn^ton.  DC 
20426,  on  or  before  ^he  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  detennining  the 
appropnate  artion  to  be  te^en.  Copies  of 
this  fiUng  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. « 
Ketmetli  F.  Plumb. 

Secretary. 

{FR  Doa  85-28965  Filed  11-12-85;  8:45  am] 

BiUJNO  COK  •717-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

{OPP-1M>6«3;  FRL-2920-6] 

Hawaii  Department  of  Agriculture; 
Receipt  of  Application  for  Emergency 
Exemption  To  Use  Avermectin  Bi; 
Solicitation  of  PuMic  Comment 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  received  a  request 
for  an  emergency  exemption  from  the 
Hawaii  Department  of  Agriculture 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  active  ingredient 
avermectin  Bi  as  an  insecticide  on  28 
acres  of  ornamental  flowers  throughout 
the  state.  It  is  the  Agency's  policy  to 
solicit  public  comment  on  applications 
involving  active  ingredients  which  have 
not  been  previously  registered. 
Accordingly.  EPA  is  soliciting  comment 
before  making  a  decision  whether  or  not 
to  grant  the  exemption. 
DATE:  Comments  must  be  received  on  or 
before  November  29, 1985. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180683"  should  be 
submitted  by  mail  to:  Information 
Services  Section,  Program  Manaegment 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St., 
Washington.  D.C.  20460.  In  person,  bring 
comments  to:  Rm.  236,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Rm.  236  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 
FOR  FURTHER  INFORMATION:  By  mail: 


Libby  Pemberton,  Registration  Division 

(TS-767C),  Environmental  Protection 

Agency,  401 M  St..  SW..  Washington, 

D.C.  20460. 
Office  location  and  telephone  number 

Rm.  716A,  Crystal  Mall  2. 1921 

Jefferson  Davis  Highway,  Arlington. 

VA.  (703-557-1806). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  to  permit  the  use  of  the 
unregistered  insecticide,  avermectin  Bi 
(CAS  63AB)  on  ornamental  flowers 
grown  in  Hawaii.  Information  in 
accordance  with  40  CFR  Part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant,  there  are 
25  farms  with  a  total  of  28  acres  of 
chrysanthemums,  gerbera  daisies, 
snapdragons,  and  gypsophila  grown  in 
greenhouse,  shadehouse,  and  open  field 
in  the  state  of  Hawaii.  It  is  stated  that 
the  celery  leafminer,  Liriomyza  trifolii, 
was  first  discovered  in  Hawaii  in  1978. 
The  degree  of  uncontrollable  infestation 
has  increased  each  year  according  to  the 
Applicant.  The  affected  crops  are  sold 
for  their  aesthetic  qualities.  The  plants 
must  be  free  of  unsightly  mines  in  order 
to  warrant  market  price. 

The  Applicant  states  that  the 
following  are  alternative  insecticides  no 
longer  effective  for  this  use:  oxamyl. 
chlorpyrifos,  aldicarb,  methyl  parathion 
and  permethrin. 

The  Applicant  states  that  L  trifoli 
was  probably  introduced  from  mainland 
U.S..  where  L  trifoli  was  already 
exposed  to  large  doses  of 
organophosphate,  carbamate  and 
synthetic  pyrethroid  insecticides. 
ftesently  all  registered  insecticides  must 
be  applied  at  higher  rates  and  at  more 
fi«quent  intervals  which  result  in 
minimal  control  of  £.  trifolii.  It  is 
estimated  that  treatment  of  affected 
acreage  with  Avid  0.15  EC  could  save 
Hawaii  growers  at  least  $500,000. 

The  Applicant  proposes  to  treat  28 
acres  of  ornamental  flowers  throughout 
Hawaii  with  Avid  0.15  EC. 
manufactured  by  MSD  AGVET.  a 
division  of  Merdc  &  Co..  Inc.  A 
maximum  of  0.02  pound  active 
ingredient  will  be  appUed  per  acre. 
Applications  will  occur  throughout  the 
year  with  no  more  than  30  pounds  of 
active  ingredient  to  be  used. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 


itself.  Use  of  a  chemical  under  section  18 
of  FIFRA  for  whioh  no  uses  are 
registered  has  been  determined  to  be  of 
national  interest  and  therefore,  the 
Agency  has  decided  that  public  notice 
and  opportunity  for  public  comment 
pursuant  to  40  CFR  166.10  is  called  for 
as  a  part  of  the  informal  adjudication  for 
specific  exemptions.  Accordingly, 
interested  persons  may  submit  written 
views  on  this  subject  to  the  Program 
Management  and  Support  Division  at 
the  address  above,  lie  comments  must 
be  received  on  or  before  November  29. 
1985,  and  should  bear  the  identifying 
notation  "OPP-180683."  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  236.  Crystal  Mall  No.  2,  at  the 
address  given  above,  fixim  8K)0  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emei;gency  exemption  requested  by 
Hawaii. 

Dated:  October  28, 1985. 
Douglas  D.  Campt. 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc  85-26618  Filed  11-12-«S;  8:45  am] 
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Guidance  for  Petitioning  the 
Environmental  Protection  Agency 
Under  Section  21  of  ttM  Toxic 
Sui>stancea  Control  Act 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  provides  guidance 
for  preparing  citizens'  petitions  under 
section  21  of  the  Toxic  Substances 
Control  Act  (TSCA).  Petitioners'  use  of 
this  guidance  will  assist  the 
Environmental  Protection  Agency  to 
evaluate  properly  citizens'  petitions 
within  the  90-day  review  mandated  by 
the  statute.  This  guidance  will  also 
assist  petitioners  in  effectively 
presenting  their  case  to  EPA  with  the 
most  pertinent  available  support 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799), 
Environmental  Protection  Agency,  Rm. 
E-543. 401  M  Street.  SW.,  Washington. 
DC  20460.  Toll-free:  (800-124-0065).  In 
Washington.  DC  (554-1404).  OuUide  the 
USA:  (Operator-202-544-1404). 
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L  BackgrouDd 

Under  aectiofi  21  of  TSCA.  any  person 
Bay  petitkn  the  AdimaiBtratar  <rf  EPA 
to  initiate  a  proceeding  for  die  i 
aBMDdraeat  or  repeal  of  a  nde  I 
section  4, €c  or  8 or  an ordernK— 
section  S(e)  or«(bK2)  of  TSCA.  Widm 
90  days  titer  a  petition  haa  beea  filed, 
the  Adnunistrator  oMiat  either  grant  or 
deny  iL  The  Adraintsirator  aiay  faoU  • 
public  hearing  or  auy  cooduct  adch 
investigation  or  proceediiig  as  deemed 
appropriate  m  order  to  detennine 
whether  or  not  the  petition  ^ooki  be 
granted.  If  the  petition  is  denied,  the 
Adminiclrator  must  give  the  reasons  far 
demal  ia  the  Fedaral  SegiBtar.  If  panted, 
the  AdnnnistTator  most  proaq>tiy  initiate 
an  appropriate  proceeding  in 
accoidance  with  section  4. 5  6,  or  B. 

Twenty-seven  section  21  petitions 
have  been  submitted  since  1S7B,  at 
about  three  per  year.  Six  of  those  hare 
been  granted,  of  which  five  were  rekted 
to  asbestos  oootrol. 

Within  the  past  2  years  the  Agency 
has  received  two  petitions  that  set 
precedents  in  terms  of  both  the  scope  of 
relief  requested,  and  in  the  amount  of 
EPA  resources  required  to  respond. 
These  two  petitions,  requesting  relief  for 
a  nimrfwr  o^  multimedia  poUotion 
problems,  were  submitted  with 
extensive  support  data.  This  goidanoe  is 
intended  to  help  focus  fiiture  section  21 
data  submissions  directly  in  support  of 
the  petition,  thereby  eliminating 
unnecessary  efforts  by  petitioners,  and 
facilitating  Agency  response. 

To  understand  the  requirements  of 
section  ZL,  it  is  necessary  to  onderstand 
the  substance  of  the  foar  key  sections  of 
TSCA  under  whidi  section  21  relief  nay 
be  sought,  and  the  criteria  which  must 
be  met  to  initiate  action  under  diose 
sections.  These  factors  are  discussed  In 
the  following  sections. 

n.  Guidance 

While  the  Agency  will  conskier  all 
petitions  filed  pursuant  to  section  21 
irrespective  of  adherence  to  guidance 
contained  herein,  petitioners  are 
encoaraged  to  follow  these  suggestions 
in  order  both  to  present  their  case 
efCectively  and  to  facilitate  ^e  Agency's 
timely  evaluation  and  response.  All 
items  may  not  be  applicable  to  a  specific 
petition.  This  gaidaooe  is  simply 
intended  to  serve  as  a  checklist  to 
enable  petitioners  to  present  thpir  case  ■ 
as  persuasively  and  comprdiensively  as 
possible. 

A  Genemi  CoDsiderations 

1.  bifui'inution  about  die  petitioner, 
PetitianeTs  should  state  their  name, 
address,  phone  number,  whom  to 


contact  for  further  information  and.  if  an 
organization,  the  nature  of  its  purpose 
and  membership. 

2.  Description  of  the  relief  jToquested. 
In  addition  to  specifying  the  TSCA 
section  under  which  relief  is  sought  (i.e., 
section  4. 5, 6.  and/or  B}.  petitioners 
should  describe  as  completely  as 
possible  how  the  action  requested 
would  solve  the  problem.  Tins 
requirement  is  discussed  in  more  detail 
under  Unit  U  Special  Consideratians. 
bekrw. 

3.  Description  of  the  problem.  In  order 
to  take  any  actions  under  TSCA 
sections  4,  5  or  6,  EPA  must  make  a 
finding  regard)  «|^  the  potential  for  or 
presence  of  \m.^&monab(e  risk.  This 
finding  must  be  made  not  only  when  a 
new  regulation  is  issued,  but  also  when 
an  existing  regidation  is  amended  w 
repealed.  The  term  "unreasonable  risk" 
is  not  defined  in  the  statute,  but  the 
legislative  history  in<ficates  that 
Congress  intended  EPA  to  baknce  the 
benefits  derived  from  risk  reduction 
against  the  social  and  economic  costs 
incurred,  taking  into  account  such 
factors  as  the  extent  and  magnitude  cf 
risk  posed;  the  societal  consequences  of 
removing  or  restricting  use  of  products; 
avaiiatulity  and  potential  hazards  of 
sofastitBtes;  and  impacts  on  industry, 
employment  and  international  trade.  To 
do  this.  ^A  must  have  the  relevant 
data.  The  Agency  ther^ore  enconragee 
petitianers  to  provixie  as  much 
infotmatian  as  possible  in  each  of  the 
following  areas. 

(a)  The  aature  and  aererity  of  harm 
(toxicity)  to  bumana  or  the  envinmmaU 
from  the  chemicals  of  oosuxm.  This 
information  indicates  a  diemical's 
potential  to  induce  cancer,  gene 
mutations,  birth  defects,  other  long-term 
effects,  or  such  acute  effects  as 
neurotoxicity,  renal  toxicity, 
hepatotoxicity  or  irreversible  ocular 
damage.  These  findings  are  usually 
made  on  the  basis  o€  laboratory  tests  on 
animals,  studies  of  human  populations 
(epidemiological  studies),  medical  case 
reports,  or  by  analogy  to  suiHlar,  known 
toxic  chemicals  or  other  relevant 
studies. 

(b]  Exposure.  Exposure  data  reflect 
the  actual  or  potential  release  of  a 
chemical  substance  to  the  environment 
or  its  actual  or  potential  contact  with 
hiunans.  It  may  be  assessed  by 
qualitative  or  quantitative  estimation  of 
the  magnitude,  frequency,  duration  and 
route  (i.e.,  inhalation.  iagestioD  or  akin 
absorption]  of  contact.  Environmental 
exposures  occur  in  air,  water,  soil,  or 
affected  ecosystems,  anH  are  influenced 
by  such  factors  as  persistence  in  the 
environment  and  bloaccumulation. 
Exposure  assessments  are  typically 


based  on  monitoring  data,  simulation 
model  estimates,  or  other   ^ 
measurements.  In  weighing  exposure 
concerns,  the  Agency  considers  such 
factors  as  source;  concentration  levels 
and  duration;  populations  or  media 
exposed;  and  whether  the  scope  of  the 
assessment  is  global,  national,  regional, 
local,  or  site-«pecific.  Exposure 
assessments  are  critical  to  rulemaking. 
Their  purpose  is  to  provide  reliable  data 
for  risk  assessments,  which  couple 
exposure  and  toxicity  information. 
Exposure  tiata  are  among  the  most 
difRouh  to  obtain  for  bodi  petitioners 
and  the  Agency.  EPA  has  proposed 
guidelines  as  published  in  the  Federal 
Register  of  November  23. 1981  f49  FR 
46304)  as  an  aid  in  carrying  oat  exposure 
assessments. 

{c)  The  extent  of  harm  the  chemicals 
of  concern  present  or  may  present.  This 
is  the  risk,  which  combines  the  nature 
and  severity  of  harm  (toxicity)  with 
exposure  to  honians  or  the  environment. 
Hus  risk  may  range — in  type,  severity 
and  inmechacy — ^from  thousands  of 
short-term  deaths  resulting  fitHn 
massive  acute  exposure  to  chemicals  as 
a  consequence  of  an  industrial  disaster, 
to  the  longer-range  consequences  of 
typically  continuous  and  low  level 
exposure  to  carcinogens,  mutagens, 
teratograts  or  other  chronic  toxicants. 
Since  eventual  rulemaking  requires 
defensible  assessments  of  risk  based 
upon  the  toxicity  of  die  chemical  of 
concern  and  vaUd  estijnates  of  the 
extent  of  exposure,  petitioners  are 
encouraged  either  to  (1)  submit  data  that 
will  permit  the  Agency  to  conduct  a  risk 
■ssessaMnt.  or  (2)  develop  and  snbnat  a 
risk  assessment  together  with  the 
supporting  data.  The  Agency  has 
proposed  a  series  of  guidelines  (49  FR 
46294,  Parts  VH-X.  November  23. 1964) 
as  an  aid  to  carrying  out  risk 
assessments  for  certain  toxic  efiects. 

(d)  Risk  reduction.  This  infonnation 
indicates  possible  methods  by  which 
risk  oould  be  reduced,  the  de^ee  of  task 
reduction  that  could  be  achieved,  the 
costs  of  risk  reduction  methods,  and  the 
impacts  of  any  regulation  on  the 
economy,  small  businesses  and  other 
affected  entities.  A  basic  principle 
embodied  in  TSCA  is  that  the  Agency 
must  adopt  regulatory  requirements 
which  impose  the  smallest  social  and 
economic  burden  possible, 
commensurate  with  the  level  of  risk 
posed  by  the  chemical  in  question.  The 
Agency  urges  petitioners  to  submit  any 
data  that  might  facilitate  this  analysis. 

B.  Special  Considerations 

TSCA  requires  EPA  to  make  ceriaJn 
findiqgs,  before  regulatiag,  depending 
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upon  the  sectioo  oi  the  statute  to  be 
used.  Aocordingly,  the  Agency's 
disposition  of  the  petition  will  depend  in 
large  part  upon  the  extent  to  which  the 
submitted  data  (1)  demonstrate  or 
suggest  that  EPA  will  be  able  to  make 
the  relevant  findings,  and  (2)  indicate 
how  the  requested  action  would  solve 
the  problem.  Below  is  a  description  of 
each  section,  and  the  findings  die 
Agency  must  make  prior  to  taking 
regulatory  action. 

1.  Rules  under  section  4.  Section  4 
anthoriees  the  Agency  to  promulgate 
rules  that  require  manufacturers  and/or 
processors  to  test  specified  chemical 
substances  or  mixtures  in  order  to 
evaluate  their  adverse  human  or 
environmental  effects.  Such  testing  can 
be  required  for  chemicals  suspected  of 
being  harmful  or  that  have  substantially 
large  human  or  environmental 
exposures.  Before  requiring 
manufacturers  and  processors  to 
conduct  tests  for  hralth  and/or 
environmental  effects,  the  Agency  must 
find:  (1)  Hiat  the  chemical  may  pose  an 
unreasonable  risk  of  harm  to  health  or 
the  environment,  or  will  be  produced  in 
substantial  quantities  which  may  result 
in  significant  human  exposure  or 
environmental  release;  (2)  that 
insufficient  data  exist  about  the  effects 
of  the  chemical  to  assess  reasonably  the 
impacts  of  its  commercial  production: 
and  (3)  that  testing  is  needed  to  develop 
such  data.  ¥PA  must  also  consider  the 
potential  economic  impacts  of 
mandatory  testing  before  issuing  section 
4  requirements.  In  addition  to  providing 
data  to  support  these  findings, 
petitioners  should  explain  how  the 
results  to  be  obtained  fiom  the 
requested  section  4  test  rule  will  help 
resolve  petitioner's  concerns. 

2.  Orders  under  section  5(e).  Section 
5(e)  authorizes  EPA  to  issue  an  order 
prohibiting  or  limiting  the  manufacture, 
processing,  distribution  in  commerce, 
use  or  disposal  of  a  new  chemical 
substance  when  it  has  determined  that 
existing  information  is  insufficient  to 
evaluate  the  substance's  potential 
impact  Before  issuing  such  an  order, 
EPA  must  find  (1)  that  the  information 
available  to  the  Agency  is  insufficient  to 
permit  a  reasoned  evaluation  of  the 
health  and  environmental  effects  of  a 
chemical  and  (2)  that  the  chemical  may 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment;  or  that  the 
chemical  will  be  produced  in  substantial 
quantities  which  may  result  in 
significant  human  exposure  or 
substantial  environmental  release. 
Petitioners  should  provide  whatever 
kiformati<m  is  available  to  support  the 
primary  fincting  and  either  one  or  both  of 


the  secondary  fincfings,  and  should 
indicate  how  the  requested  section  5(e) 
order  would  provide  the  desired  relief. 

3.  Rules  under  section  8(a).  Section 
6(a)  authorizes  the  Agency  to  impose  a 
range  of  regulatory  controls  to  prevent 
the  production  and  use  of  a  chemical 
substance  or  mixtiue  firom  presenting 
unreasonable  risks.  Actions  taken  under 
section  8(a)  must  be  imposed  by  rule, 
and  include  bannlAg  the  substance  or 
mixture  entirely,  prohibiting  or  limiting 
certain  uses,  or  requiring  labeling  or 
other  fonns  of  public  aotification.  To 
issue  a  rule  under  this  section,  EPA  must 
find  that  there  is  a  reasonable  basis  to 
conclude  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  a  chemical  substance 
or  mixture  presents  or  will  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  The  key  findings 
relating  to  unreasonable  risk  must  be 
made  both  when  a  new  regulation  is 
proposed,  and  when  an  existing 
regulation  is  amended  at  repeued. 
Petitioners  should  provide  data  to 
support  these  finds,  and  describe  how 
the  requested  sectton  6  controls  would 
help  resolve  the  problem. 

4.  Orders  under  section  8(bX2). 
Section  d(b)(2)  authorizes  the  Agency  to 
issue  an  order  requiring  a  desci^tion  of. 
and  if  necessary  changes  in,  a 
company's  quality  control  procedures  in 
order  to  identify  and  remedy 
inadequacies  or  defects  wrhich  cause  a 
chemical  substance  to  present  an 
unreasonable  risk  to  human  health  or 
the  environment  Before  issuing  an  order 
requiring  a  manufacturer  or  processor  to 
submit  a  description  of  his  quaUty 
control  procedures,  EPA  must  have  a 
reasonable  basis  to  conclude  that  die 
chemical  is  produced  in  a  manner  which 
unintentionally  causes  an  unreasonable 
risk.  Petitioners  should  provide  any 
information  bearing  on  that  conclusion. 

5.  Rules  under  section  8.  Section  8 
authorizes  the  Agency,  within 
reasonable  bounds,  to  promulgate  rules 
that  require  gathering,  retaining,  and 
reporting  information  concerning 
various  factors  relating  to  {)otential 
hazards  posed  by  the  production  and 
use  of  chiemical  substances  and 
mixtures,  including  the  submission  of 
relevant  health  and  safety  studies. 
Petitioners  should  explain  the  benefits 
to  be  derived  from  any  requested 
section  8  rule. 

C.  Action  Under  Other  Statutes 

Petittoners  are  encouraged  to  consider 
the  risk  involved,  whether  TSCA  would 
most  appropriately  regidate  that  risk 
and,  if  so,  to  indicate  why  TSCA  is 
preferable  to  odier  Federal  statutes.  The 
Agency  emphasizes,  here,  that  section 


21  is  specific  to  the  particular  sections^ 
(4,  e.  8,  5(e)  and  6(b))  of  TSCA 
enumerated  in  section  2^,  and  is  not 
appropriatiB  for  seeking  i^ief  under 
other  sections  of  TSCA,  other  laws 
administered  by  EPA,  or  other  Federal 
statutes.  Before  taking  regulatory  action 
under  TSCA.  EPA  determines  whether 
action  onder  a  statute  or  combination  of 
statutes  other  tfian  TSCA  can 
adaqoately  address  the  problem.  Section 
9(a)  ofTSCA  requires  EPA  to  refer 
unreasonable  risks  to  another  agency  if 
EPA  determines  that  sndi  risks  may  be 
prevented  or  snfficientiy  reduced  by 
action  taken  under  the  other  agency's 
law.  Section  9(b)  requires  the  Agency  to 
act  under  one  of  its  other  laws  unless  it 
is  in  the  public  interest  to  act  under 
TSCA. 

Petitioners  are  particularly 
encouraged  to  include  a  discussion  of 
actions  that  are  being  or  could  be 
undertaken  by  State  and  local 
authorities  to  provide  the  desired  reUef. 
Petitioners  should  describe,  for  examph, 
any  plans  that  local  authorities  may 
have  to  investigate  or  regulate  the 
problems  identified  by  petitioners.  This 
discussion  should  cleariy  describe  why 
planned  or  potential  State  or  local 
actions  are  or  would  be  inadequate  and. 
to  the  extent  possible,  the  actions 
beyond  those  available  under  current 
local  authorities  that  would  be 
necessary  to  solve  the  problem. 
Petitioners  should  indicate  why  and 
how  Fed«^  controls  would  be  more 
effective  than  State  or  local  controls. 
Since  EPA  will  review  the  feasibility  of 
State  and  local  remedies  in  developing  a 
response  to  the  petition,  review  will  be 
expedited  if  petitioners  have  explored 
this  avenue  in  advance. 

D.  Preconsultation 

Persons  considering  filing  petitions 
under  section  21  of  TSCA  are  asked  first 
to  seek  relief,  if  appropriate,  frcRn  local 
and  State  officials.  Failing  successful 
resolution  at  those  levels,  petitioners  are 
encouraged,  because  of  the  effort 
required  to  marshal  all  relevant 
information  and  arguments,  to  consult 
with  the  Agency  prior  to  filing  a  petition 
formally.  'This  will  enable  petitioners  to 
determine  what  information  the  Agency 
already  has  on  the  problem,  what  action 
it  has  taken  or  is  taking,  what  particular 
information  the  Agency  may  need  to 
make  its  decision,  and  what  alternatives 
to  Federal  regulation  may  exist  Sodi 
preconsultations  could  result  not  only  in 
strengthening  the  support 
documentation  for  petitions  but  in  some 
cases,  in  immediate  resolution  of 
petitioners'  concerns. 
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E.  EPA  Decisions  on  Petitions 

Experience  has  shown  that  the 
Agency  cannot  always  provide  the  relief 
sought  by  petitioners.  The  Agency  must 
a'ddress  each  petition  in  terms  of  (1) 
magnitude  of  risk,  (2)  risk  reduction 
achievable  relative  to  cost,  and  (3}  both 
of  the  above  relative  to  existing 
regulatory  priorities.  Petitioners  should, 
insofar  as  possible,  provide  data  to 
support  their  contention  that  EPA  should 
modify  its  existing  regulatory  agenda  to 
accommodate  their  request.  Although 
TSCA  authorizes  EPA  to  impose 
regulations  applicable  to  specific 
geographical  areas,  petitioners 
requesting  area-specific  rules  are 
encouraged  to  demonstrate  the  benefits 
to  be  derived  relative  to  rules  focused 
on  the  national  level,  or  the  possible 
implications  of  the  proposed  area- 
si>ecific  rule  for  future  regulation  on  a 
national  level 

For  further  assistance  in  preparing 
and  submitting  citizens'  petitions, 
prospective  petitioners  should  contact 
the  designated  Toxic  Substances 
Cbordinator  at  any  of  the  10  EPA 
Regional  Offices  as  follows: 

Regional  Offices 

EPA,  Region  I  JFK  Building.  Room  2203, 

Boston,  MA  02203,  (617-223-7210); 
EPA.  Region  n,  28  Federal  Plaza.  Room 

900.  New  York.  NY  10274  (212-264- 

2525J: 
EPA,  Region  in,  841  Chestnut  Street. 

Philadelphia.  PA  19107.  (215-597- 

9800); 
EPA.  Region  IV.  345  Courtland  Street, 

N.E..  Atlanta.  GA  30365,  (404-881- 

4727): 
EPA.  Region  V,  230  South  Dearborn 

Street.  Chicago,  IL  60604.  (312-353- 

2000); 
EPA,  Region  VI.  1201  Elm  Street.  Dallas. 

TX  75270.  (214-767-2600): 
EPA,  Region  VD.  726  Minnesota  Avenue. 

Kansas  City.  KS  66101.  (913-236-2800); 
EPA.  Region  Vm.  One  Denver  Place. 

gg9-18th  St— Suite  1300.  Denver.  CO 

80202-2413,  (303-293-1803). 
EPA,  Region  DC,  215  Fremont  Street,  San 

Francisco,  CA  94105,  (415-974-8153); 
EPA.  Region  X.  1200  Sixth  Avenue. 

Seattle.  WA  98101.  (206-442-5810). 
nLCoDdusioa 

The  guidance  contained  in  this  notice 
will  help  petitioners  under  section  21  of 
TSCA  present  their  concerns  to  EPA 
with  the  maximum  amount  of  relevant 
documentation,  and  will  help  expedite 
the  Agency's  evaluation  within  the  90- 
day  review  period. 


Dated:  November  1, 1985. 
LaeM.ThoaiM, 

Administrator. 

[FR  Doc.  85-28938  Filed  11-12-85;  8:45  am] 

MLUNQ  COM  Ulfr^Mi 


[OW-IO-FRL  2922-8] 

Petition  Ftaquettbig  Sol*  Sourc* 
Aquifer  Designation  of  ttw  Nortti 
Florance  Dunai  Aquifer,  l.an«  County. 
OR.  and  Request  for  Pul>lic  Comment 

aqcncy:  Environmental  Protection 
Agency. 

ACnoM:  Public  Comments  Requested. 


The  Environmental  Protection 
Agency.  Region  10.  invites  pubUc 
comment  on  a  petition  requesting 
designation  of  the  North  Florence  Dunal 
Aquifer  in  western  Lane  County. 
Oregon.  In  particular.  EPA  requests  data 
and  references  to  additional  sources  of 
information.  If  the  aquifer  is  so 
designated,  no  commitment  for  federal 
financial  assistance  may  be  entered  into 
for  any  project  which  EPA  determines 
may  contaminate  the  aquifer  so  as  to 
create  a  significant  hazard  to  public 
health.  EPA  will  hold  one  or  more 
informal  public  meetings  at  locations 
and  dates  to  be  announced  later. 
date:  Comments  must  be  submitted  on 
or  before  December  30, 1985. 
ADDRESSES:  Comments  should  be 
addressed  to  Wendy  Marshall. 
Environmental  Protection  Agency. 
Region  10,  Drinking  Water  Programs 
Branch,  M/S  409, 1200  Sixth  Avenue, 
Seattle,  Washington  98101. 

The  petition  and  related  documents 
can  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  10  Library— 12th  Floor.  1200 
Sixth  Avenue.  Seatde.  Washington 
98101 

Environmental  Protection  Agency. 
Oregon  Operations  Office,  522 
Southwest  Fifth  Avenue.  Yeon 
Building.  2nd  Floor,  Portland.  Oregon 
97204 

Florence  Public  Library.  250  Highway 
101  North.  Florence.  Oregon  97439 

FOR  FURTHER  INFORIIATION  CONTACT: 

Wendy  Marshall  at  (206)  442-1890  or 

FTS  399-1890. 

SUPPLEMENTARY  INRMMATION:  On  June 

2, 1985.  Shiriee  J.  Gardinier.  of  Florence. 
Oregon,  submitted  a  petition  to  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  requesting  that 
the  North  Florence  Dunal  Aquifer, 
located  in  Lane  County.  Oregon,  be 
designated  a  sole  source  aquifer. 


Additional  technical  information  was 
provided  to  EPA  on  July  30, 1985. 

Infonnation  on  Petitioned  Area 

The  North  Florence  Dimal  Aquifer 
imderlies  an  area  in  Lane  County ,< 
Oregon,  that  is  bounded  by  the  Siuslaw 
River  to  the  south,  the  Pacific  Ocean  to 
the  west.  Sutton  Creek  to  the  north  and 
an  extensive  bedrock  ridge  east  of 
Collar.  Clear,  and  Munsel  Lakes  to  the 
east.  The  dune  sands  in  the  areas,  which 
overlie  a  basement  rock  of  coherent 
sandstone  and  siltstone.  form  the  North 
Florence  Dunal  Aquifer.  The  northern 
Florence  dune  area  is  characterized  by  a 
low.  undulating  surface  that  slopes 
gently  upward  from  the  sea  to  the  base 
of  the  bedrock  ridges  that  form  the 
eastern  boundary  of  the  dune  sheet. 

Approximately  8.000  people  live  in  the 
North  Florence  area.  There  are  two 
public  water  systems  serving  the  area. 
The  Heceta  Water  District  serves 
approximately  3,250  people  from  an 
intake  in  Clear  Lake,  an  aquifer  fed  lake, 
with  chlorination  as  the  only  treatment. 
The  City  of  Florence  water  system 
serves  approximately  4.500  people.  The 
city's  two  wells  are  located  on  the  east 
side  of  the  city  in  a  sand  dune  area. 
Treatment  is  provided  at  a  plant  near 
the  wells  where  the  supply  is 
chlorinated  and  treated  to  precipitate 
iron.  The  Heceta  Water  District  provides 
additional  water  to  the  City  of  Florence 
during  the  summer  months.  Those 
persons  not  served  by  either  water 
system  utilize  private  wells  for  their 
source  of  water. 

Rainfall,  which  is  the  only  source  of 
recharge  to  the  aquifer,  varies  across  the 
width  of  the  aquifer  with  an  estimated 
65  inches  at  the  beach  line  to  80  inches 
or  more  at  the  crest  of  the  ridge  on  the 
eastern  boundary.  Most  of  the  rainfall 
soaks  into  the  sand  and  becomes 
recharge  to  the  ground  water.  The  high 
permeability  of  the  sand  is 
demonstrated  by  the  lack  of  streams 
originating  in  the  dunes  area  in  spite  of 
over  five  feet  of  rainfall  annually. 

After  rainfall  percolates  to  the  water 
table,  the  water  begins  to  move  through 
the  aquifer  toward  a  discharge  point. 
Most  of  the  water  is  dischar^  directly 
to  the  ocean,  to  the  Siuslaw  River  or  to 
Sutton  Creek.  A  portion  of  the  water 
from  the  upper  reaches  of  the  aquifer 
flows  to  CoUard.  Clear,  Ackeriy  or 
Munsel  Lakes.  From  there  it  either  flows 
out  the  Munsel  Creek  system,  if  pumped 
out  by  the  Heceta  Water  District,  or 
reenters  the  ground<water  system  at  the 
southern  end  of  these  lakes. 

The  quality  of  the  ground  water  in  the 
North  Florence  Dunal  Aquifer  is 
generally  very  good.  Most  chemical 
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constituents  are  in  very  low 
concentrations  due  to  the  relatively  inert 
quality  of  the  fresh  sands,  and  the  high 
flushing  rates  from  heavy  rainfall  and 
rapid  ground-water  turnover  althotigh  an 
iron  problem  exists  because  of  iron 
mobilization  by  oiganic  adds. 
Subsurface  sewage  disposal  (outside  the 
Florence  which  is  sewered),  industrial 
waste,  storm  runofi,  or  other  activities 
related  to  human  habitation  on  the 
surfaces  of  such  a  porous  aquifer  could, 
however  cause  degradation  of  ground- 
water quality  throughout  the  aquifer. 
Coastal  lakes  south  of  the  Siuslaw 
River  or  possibly  some  minor  streams 
north  of  the  Heceta  Water  District 
could,  perhaps,  provide  alternative 
sources  of  drinking  water  to  the  area 
should  aquifer  contamination  occur. 
These  lakes  and  streams,  however,  are 
of  lower  quality  and  would  require  more 
expensive  treatment  and  longer 
transmission  to  the  service  area,  thus 
making  them  inappropriate  as 
alternative  sources. 

Consequences  of  Designation 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states;  "If  the  Administrator 
determines,  on  his  own  Inititative  or 
upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and 
which,  if  contaminated,  would  create  a 
signiHcant  hazard  to  public  health,  he 
shall  publish  notice  of  that 
determination  in  the  Federal  Register. 
After  the  publication  of  any  such  notice, 
no  commitment  for  Federal  financial 
assistance  (through  a  grant,  contract, 
loan  guarantee,  or  othenfvise)  may  be 
entered  into  for  any  project  which  the 
Administrator  determines  may 
contaminate  such  aquifer  through  a 
recharge  zone  so  as  to  create  a 
signiBcant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  law,  be  entered  into 
to  plan  or  desi^  the  project  to  assure 
that  it  will  not  so  contaminate  the 
aquifer." 

Public  Meetings 

EPA  will  hold  informal  public  meeting 
to  explain  the  sole  source  aquifer 
program  and  provide  the  opportunity  for 
public  comment.  The  Regional 
Administrator  will  give  widespread 
notice  of  such  meetings. 

Dated  October  1&,  1965. 
EniestaB.1 


[8AB-FRL-2922-9] 


Regional  Administrator 

JFR  Doc.  85-28835  Rled  11-12-85:  8:45  am) 

BiujNa  cooc  wao-ao-M 


Science  Advieory  Board, 
Environmental  Engineering 
Committee;  Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  one-day  meeting  of  a 
Subcommittee  of  the  Environmental 
Engineering  Committee  of  the  Sdence 
Advisory  Board  will  be  held  at  the 
Environmental  Protection  Agency. 
Conference  Room  #3  North  (on  tiie 
Ground  Floor,  near  the  EPA  Washington 
Infonnation  Center),  Waterside  Mall, 
401 M  Street  S.W.,  WasUngton.  DC  on 
December  3, 1985.  The  meeting  will 
begin  at  10:00  a.m.  and  last  until  5:00 
pjn. 

The  purpose  of  the  meeting  will  be  to 
begin  detailed  technical  review  of 
guidance  for  the  establishment  of 
Alternate  Concentration  limits  for 
releases  fix>m  RCRA-permitted 
hazardous  waste  disposal  facilities,  and 
to  review  two  case  studies  prepaid  by 
the  Office  of  Soikl  Waste. 

The  meeting  Is  open  to  tiie  pubtic  Any 
member  of  tiie  public  widiiiig  to 
participate  or  obtate  further  infonaation 
about  the  meetii^  skoald  contact  Hairy 
C  Tomo,  Executive  Secretary,  at  (202) 
382-2552.  or  Terry  F.  Yosie,  Director, 
Science  Advisory  Board,  at  (202)  382- 
4126.  Public  comments  v/ill  be  accepted 
at  the  meeting.  Written  comments  will 
be  accepted  in  any  form,  and  there  will 
be  opportunity  for  brief  oral  statements. 
Anyone  wishing  to  make  oral  or  written 
comments  must  contact  Mr.  Tomo  prior 
to  November  26, 1985,  in  order  to  be 
placed  on  the  agenda. 

Any  member  of  the  pubUc  wishing  to 
attend  should  contact  Mrs.  Brenda 
Browne  at  (202)  382-2552. 

Dated:  November  4, 1985. 
Teiry  F.  Ybsie. 

Director,  Science  Advisory  Board. 
[FR  Doc  85-28834  Filed  11-12-85: 8:45  am] 

BILUMO  COCK  liSO  H  M 


FEDERAL  HOME  IjOAN  BANK  BOARD 

Community  Reinvestment  Act;  Agency 
Information  Coiiection  Activltiee  Under 
ORAB  Review 

Dated:  November  8, 1985. 

aqency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  request  for  extension, 
without  revision,  of  its  informatioB 
collection,  "Community  Reinvestment 
Act"  to  the  Office  of  Management  and 


Budget  for  approval  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 


;  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  sulxnitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The,  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below: 
Director,  Information  Services  Section, 

Office  ot  Secretariat.  Federal  Home 

Loan  Bank  Board.  1700  G  Street.  NW.. 

Washingtcm,  DC  20652,  Phone:  202- 

377-6933. 
FOR  RmTHn  iNFORMATlON  CONTACT: 
Gilda  Morse.  Office  <A  Community 
Investment  Telephone:  (202)  377-0622. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  SuoujfSCSt 
Secretary. 

[FR  Doc.  85-26862  Filed  11-12-85;  8:45  am] 
siLLsta  cooE  tm-ot-e 


Seourltiee  Offerings;  Agency 
Information  Collection  Activltiee  tJnder 
OMBI 


Dated:  November  6, 1985. 

aqency:  Federal  Home  Loan  Bank 

Board. 

ACTKMC  Notice. 

summary:  The  Public  is  advised  Aat  tiie 
Federal  Home  Loan  Bank  Board  has 
submitted  a  request  for  a  new 
information  collection.  "Securities 
Offerings"  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget,  Office  of  Infonnation  and 
Regulatory  A&airs,  Washington.  DC 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 
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The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Requests  for  copies  of  the  proposed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below: 
Director.  Information  Services  Section, 

Office  of  Secretariat,  Federal  Home 

Loan  Bank  Board.  1700  G  Street,  NW.. 

Washington.  DC  20552,  Phone:  202- 

377-6933. 

KM  FURTNER  MFOmiATION  CONTACT: 

John  P.  Harootunian,  Office  of  the 
General  Counsel.  Phone:  (202)  377-6416. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Scooyen, 
Secretary. 
[FR  Doc  85-28963  Filed  ll-li-85;  8:45  am] 

MXMQ  COOC  tTSO-ei-M 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  6. 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-28909  Filed  11-12-85;  8:45  am] 
BRJJNQ  COK  oie-ei-ii 


First  ComiMrce  Corp^  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc  No. 
85-26274),  pubUshed  at  page  45871  of  the 
issue  for  Monday,  November  4, 1985. 

The  correct  name  of  the  subsidiary 
company  is  First  Commerce  Investment 
Services.  Inc. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-28910  filed  11-12-85;  8:45  am] 

MUMQ  COOC  tt10-OY-« 


FEDERAL  MARITIME  COMMISSION 

OcMn  FreigM  Forwarder  Uconto: 
Applicants 

Notice  is  hereby  given  that  the 
following  appUcants  have  filed  with  the 
Federal  Maritime  Commission 
apphcations  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act.  1984  (46  U.S.C.  app.  1718 
and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission,  Washington.  DC  20573. 
George  S.  Engers  dba  G.S.  Engers  & 

Company.  141  Penn  Street.  El  Segundo.  CA 

90245 

By  the  Federal  Maritime  Commission. 
Bnice  A.  Dombrowald. 
Acting  Secretary. 

Dated:  November  6. 1985. 
(FR  Doc.  85-28964  Filed  11-12-65;  8:45  am] 

MtUNO  COK  STSe-OI-M 


FEDERAL  RESERVE  SYSTEM 

Hrst  Colonial  Banksharas  Corp^ 
Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-25306).  published  at  page  43004  of  the 
issue  for  Wednesday.  October  23, 1985. 

First  Colonial  Bankshares 
Corporation,  Chicago,  Illinois;  to  acquire 
100  percent  of  the  voting  shares  of  troth 
All  American  Bank  of  Chicago,  Chicago, 
Illinois  and  Northwest  Commerce  Bank, 
Rosemont.  Illinois. 


Marine  Midland  Banlcs,  inc^  ttw  Hong 
Kong  and  Shanghai  Banidng  Corp„ 
KeHett  N.V^  and  HSBC  Holdings  B^a 
Acquisitions  of  Companies  Engaged  in 
Permissible  NonbanMng  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 


•  identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  December  2. 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Sti«et,  New  York,  New  York 
10045: 

1.  Marine  Midland  Banks,  Inc., 
Buffalo,  New  York;  The  HongKong  and 
Shanghai  Banking  Corporation,  Hong 
Kong,  B.C.C.:  Kellett  N.  V.,  Curacao. 
NeUieriands  Antilles;  and  HSBC 
Holdings  B.  V..  Amsterdam,  The 
Netherlands:  to  acquire  Commercial 
Credit  Business  Loans,  Inc.,  Baltimore, 
Maryland;  Commercial  Credit  Business 
Loans.  Inc..  Los  Angeles,  California;  and 
Commercial  Credit  Business  Loans.  Inc.. 
New  York,  New  York;  and  thereby 
engage  in  commercial  finance  lending 
activities  pursuant  to  9  225.25(b)(1)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  6, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc  85-26011  Filed  11-12-85;  8:45  am] 
MUJNO  CODE  SZlfr^l-a 


The  Peoples  Bancshares  Corp^  at  al.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdiiig 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
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any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  2, 1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Qeveland.  Ohio  44101: 

1.  The  Peoples  Bancaharea 
Corporation,  Van  Wert.  Ohio;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  The 
Peoples  Bank  and  Trust  Company.  Van 
Wert  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  Reliance  Bank  Holding  Company, 
Atlanta.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Reliance 
Bank  and  Trust  Company,  Atlanta. 
Georgia,  which  has  applied  for 
membership  in  the  Federal  Reserve 
System  and  presently  operates  as 
Reliance  Trust  Company,  Atlanta, 
Georgia,  and  Reliance  Credit  Union, 
Atlanta,  Georgia.  Comments  on  this 
applicatioD  must  be  received  not  later 
than  November  29, 1985. 

C.  Federal  Reserve  Bank  of 
Mianeapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Security  Bank  Shares,  Inc.,  Port 
Wing,  Wisconsin;  to  acquire  90.7  percent 
of  the  voting  shares  of  Bank  of  New 
Auburn,  New  Auburn,  Wisconsin. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony ).  Montelaro,  Vice  President) 
400  South  Akard  Street  Dallas,  Texas 
75222: 

1.  Central  Texas  Bancshares,  Inc.. 
Austin.  Texas:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Guaranty  National 
Bank.  Austin.  Texas. 

2.  T  N  Bancshares.  inc.,  El  Paso, 
Texas,  to  acquire  92.70  percent  of  the 
voting  shares  of  Coronado  Bancshares, 
Inc.,  El  Paso,  Texas,  thereby  indirectly 
acquiring  Coronado  Bank,  El  Paso, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  6, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[PR  Doc.  85-28912  Filed  11-12-85;  8:45  am] 

BUXMM  CODE  a210-«1-M 


SwiM  Bank  Corp^  at  aL;  AppNcationa 
To  Engage  da  Novo  in  ParmiaaBiia 
Nonbanking  ActMtiaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throtigh  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  tiiat 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  tmsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heculng. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
'  received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  27, 1985. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1. 51^/55  Bank  Corporation,  Basle, 
Switzerland;  to  engage  de  novo  through 
its  subsidiary,  Basle  Asset  Holding 
Corporation,  New  York,  New  York,  in 
making  or  acquiring  secured  and 
unsecured  loans  and  other  extensions  of 
credit,  and  holding  or  taking  title  to 
collateral  in  connection  therewith, 
pursuant  to  §  225.25(b)(1)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  . 
Philadelphia  (Thomas  K.  Desch,  Vice 


President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Keystone  Heritage  Group- 
Incorporated,  Lebanon,  Pennsylvania;  to 
engage  de  novo  through  its  subsidiary. 
Keystone  Heritage  Life  Insurance 
Company,  Phoenix,  Arizona,  in  credit 
life,  accident  and  health  underwriting, 
as  reinsurer,  in  connection  with 
extensions  of  credit  made  by 
Applicant's  subsidiary  bank.  Lebanon 
Valley  National  Bank,  Lebanon, 
Pennsylvania,  pursuant  to  §  225.25(b)(9) 
of  Regulation  Y.  These  activities  would 
be  conducted  in  Lebanon,  Schuylkill, 
Berks,  Dauphin  and  Lancaster  Counties 
of  central  Pennsylvania.  Comments  on 
this  application  must  be  received  not 
later  than  November  29, 1985. 

2.  Peoples  National  Bancorp,  Inc., 
State  College,  Pennsylvania;  to  engage 
through  its  subsidiary.  Central 
Pennsylvania  Life  Insurance  Company, 
Phoenix,  Arizona,  in  credit  Ufe,  accident 
and  health  underwriting,  as  reinsurer,  in 
connection  with  extensions  of  credit 
made  by  Applicant's  subsidiary  bank. 
Peoples  National  Bank  of  Central 
Pennsylvania,  State  College, 
Pennsylvania,  pursuant  to  S  225.25(b)(9) 
of  Regulation  Y.  These  activities  would 
be  conducted  in  central  Pennsylvania. 

Board  of  Govemort  of  the  Federal  Reserve 
System,  November  6, 1985. 
lames  McAfee. 

Associate  Secretary  of  the  Board 
(FR  Doc.  85-28913  Piled  11-12-85;  8:45  am) 
BHUNQ  COOC  Saift-OI-il 


Wells  Fargo  ft  Co^  San  Francisco,  CA; 
Proposal  To  Engpga  in  Hunicipal 
Securitias  Plaoamant  Adviaory 
Activtties 

Wells  Fargo  &  Company.  San 
Francisco,  California,  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("Act")  and  9  225.23(a)(3)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  to  act  as  advisor  in 
connection  with  the  private  placement 
of  municipal  debt  securities  with 
institutional  and  other  sophisticated 
investors.  These  securities  include 
municipal  revenue  bonds,  which  banks 
are  prohibited  firom  selling  or 
underwriting  imder  the  Glass-Steagall 
Act. 

Applicant  woidd  engage  in  the 
proposed  activity  indirectly  through 
Wells  Fargo  Municipal  Securities 
Corporation,  also  of  San  Francisco 
("Company"),  a  wholly-owned 
subsidiary  of  Applicant's  direct 
subsidiary.  Wells  Fargo  Capital  Markets 
Inc.,  which  provides  leasing,  fixed-rate 
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financing,  asaet-baaed  flnwn^^igg,  and 
other  types  of  credit  facilities  requiring 
specialized  financial  ■Hily.  The 
customers  to  be  served  would  be  either 
municipalities  seeking  to  raise  funds  for 
a  project  through  the  issuance  of 
securities  or  commercial  enterprises 
seeking  municipal  revenue  bond 
financing.  Company  would  conduct  the 
activity  firom  an  office  in  San  Francisco 
and  would  serve  customers  throughout 
the  United  States  and  abroad 

Under  this  proposal.  Company  would 
provide  advice  to  customers  concerning 
the  structure  of  the  financing.  Including 
timing,  interest  rates,  maturity,  and  the 
terms  and  conditions  that  are  likely  to 
be  required  by  purchasers.  In  addition. 
Company  would  assist  in  the 
preparation  of  private  placement 
memoranda,  identification  of  and  initial 
contact  with  potential  investors, 
arrangement  of  meetings  between 
customers  and  potential  investors,  and 
negotiations  between  custoemrs  and 
purchasers.  Applicant  states  that  the 
purchasers  of  securities  placed  with  the 
assistance  of  Company  would  be 
sophisticated  investors,  and  the 
minimum  purchase  by  any  single 
investor  would  be  over  $1  million. 
Company  would  not  make  any 
commitment  to  sell  or  to  use  best  efforts 
to  sell  municipal  securities  in  any 
specific  amount,  but  would  act  solely  as 
a  financial  advisor,  receiving 
compensation  bi  the  form  of  a  fixed  fee 
or  a  percentage  of  the  proceeds  of  the 
issuance. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval  engage  in  any  activity  "Vhich 
the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
Incident  thereto."  The  Board  has  not 
previously  approved  the  proposed 
activity  for  bank  holding  companies. 
Applicant  states  that  the  activities  are 
so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  Incident  thereto  on  the  basis  that 
banks  for  a  number  of  years  have 
engaged  in  private  placement  advisory 
services  of  the  type  Applictmt  proposes. 
Applicant  states  tiie  approval  of  the 
activity  for  bank  holding  companies 
would  result  in  benefits  to  the  public  in 
the  form  of  increased  competition,  gains 
in  convenience  and  efficiency,  and 
lowered  costs  and  easier  access  to 
information.  In  addition.  Applicant 
states  that  banks'  conduct  of  the  activity 
has  not  resulted  in  adverse  effects. 


The  Glass-Steagall  Act  restricts  the    ' 
third  party  securities  activities  of  banks 
and  affiliates  of  baaks.  Section  20  of 
tiiat  Act  (12  U.S.C  377)  prohibiU 
affiliates  of  banks  fix>m  being  "engaged 
principally  in  the  issue,  flotation, 
underwriting,  public  sale,  or 
distribution"  (^securities.  In  Applicant's 
opinion,  it  would  not  be  engaged  In  such 
activities  because  it  would  act  solely  as 
agent-advisor  for  the  customer  and 
would  not  be  involved  in  a  public 
distribution  of  securities.  The  Board 
recently  ruled  that  private  placement 
activities  with  respect  to  commercial 
paper  securities  conducted  by  Btmkers 
Trust  Company,  a  state  member  bank, 
would  not  violate  sections  16  and  21  of 
the  Glass-Steagall  Act  (12  U.S.C.  24 
Seventh)  on  those  bases.  Statement 
Concerning  Applicability  of  the  Glass- 
Steagall  Act  to  the  Commercial  Paper 
Placement  Activities  of  Bankers  Trust 
Company  (Press  Release  dated  June  4. 
1985).  In  approving  the  commercial 
paper  placement  activity  of  Bankers 
Trust,  the  Board  noted  ^t  any 
extensions  of  credit  to  issuers  would  not 
be  related  in  time  or  purpose  so  as  to 
sui^xirt  the  issuer's  commercial  paper 
activities,  and  the  Board  stated  its 
analysis  was  premised  on  the 
assumption  that  the  bank  would  not 
provide  its  letter  of  credit  to  support  a 
particular  issue  of  commercial  paper 
placed  by  the  bank. 

Applicant  states  that  advances  of 
credit  by  the  bank  to  Company's 
customera  would  be  made  at  different 
times,  for  different  purposes  and  under 
different  terms  than  the  securities 
placed  with  Company's  assistance. 
However,  Company  states  it  might 
occasionally  provide  private  placement 
advisory  services  in  connection  with  an 
issue  of  industrial  revenue  bonds  that  is 
supported  by  a  letter  of  credit  issued  by 
its  affiliate.  Wells  Faigo  Bank.  Nj\. 

Applicant  argues  that  the 
simultaneous  provision  of  placement 
services  by  Company  and  letter  of  credit 
services  to  the  same  customers  by  its 
banking  subsidiary  would  not  violate 
the  Glass-Steagall  Act  because  each 
service  would  be  provided  by  a  separate 
entity.  Applicant  also  maintains  that 
section  20  of  the  Act  does  not 
necessarily  prohibit  a  bank  holding 
company  affiliate  from  providing  both 
credit  assistance  and  placement  service 
to  issuers.  Applicant's  argument  is 
based  on  differences  in  the  terms  of 
section  20,  which  restricts  the  "public 
sale"  of  securities  by  affiliates  of  banks, 
and  the  terms  of  sections  16  and  21, 
which  restiict  tiie  "selling"  of  securities 
by  banks.  In  addition.  Applicant  states 
that  any  letter  of  credit  would  be  issued 


only  after  the  bank's  independent  credit 
review  and  prior  to  Conqtany's  agreeing 
to  act  as  placement  advisor,  which  in 
the  Applicant's  view  would  eliminate 
the  possibility  of  hazards,  including 
conflicts  of  interest  that  prompted 
Congress  to  enact  the  Glass-Steagall 
Act 

Interested  persons  may  express  their 
views  on  whether  the  proposed  activity 
(1)  is  permissible  under  the  Glass- 
Steagall  Act  and  (2)  is  "so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto,"  including  whether  the 
proposal  as  a  whole  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
Increased  competition  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  these  questions 
must  as  required  by  section  262.3(e)  of 
the  Board's  Rules  of  Procedure  (12  CFR 
282.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  In  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
Biunmarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  conmienting  would  be 
aggrieved  by  approval  of  ttie  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  E)C  20551,  no  later 
than  December  6, 1985. 

Board  of  Ckjvemore  of  the  Federal  Reaerve 
System,  November  6. 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doa  85-28914  Filed  11-12-85;  8:45  am) 

BNJJNQ  COOC  mo-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  85N-047S] 

Dietary  Characteristics  and  Cancer; 
Announcement  of  Study  wkI  Request 
for  Data  and  information 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 
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R  The  Food  and  Drug 
Admifiistration  (FDA)  is  announcing 
that  the  life  Sdencet  Research  Office  of 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  is 
undertaking  a  study  on  dietary 
characteristics  and  cancer.  FASEB  is 
inviting  submission  of  scientific  data 
and  information  on  certain  specific 
questions  related  to  this  sub}ect  for 
consideration  by  the  Scientific  Stering 
Group.  Hie  Scientific  Stering  Group  will 
provide  an  opportunity  for  ^e 
presentation  of  written  and  oral  views, 
information,  and  data  on  dietary 
characteristics  and  cancer  at  an  open 
meeting  in  March  1986.  The  date  and 
location  of  the  meeting  will  be 
announced  in  the  Federal  Register  at  a 
later  date. 

dates:  Written  scientific  data, 
information,  and  related  reference 
materials  on  dietary  characteristics  and 
cancer  must  be  received  by  February  28, 
1986.  Requests  to  make  oral 
presentations  at  the  qpen  meeting  must 
be  in  writing,  be  postmarked  before 
February  28, 1986,  and  be  received  by 
March  7, 1986. 

AOORESSES:  Written  scientific  data, 
information,  and  related  reference 
materials  should  be  submitted  as 
follows:  Two  copies  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fisher  Lane  Rockville,  MD  20657;  and 
two  copies  to  K.D.  Fisher,  Life  Sciences 
Researtih  Office,  Federation  of 
American  Societies  for  Experimental 
Biology,  9650  Rockville,  Pike,  Bethesda, 
MD  20814.  Written  requests  to  make  oral 
presentations  should  be  directed  in  the 
same  manner  to  both  addresses  above. 

FOM  FURTHCR  INFORMATION  CONTACT 

K.D.  Fisher,  Life  Sciences  Research 
Office  (address  above),  301-530-7030. 
tUPPLEMKNTARV  MFOfUNATION:  FDA  is 

announcing  that  FASEB,  under  its 
contract  with  FDA  (No.  223-83-2020), 
will  study  the  available  information  on 
dietary  characteristics  and  cancer.  In 
response  to  FDA's  request  that  FASEB 
study  this  matter,  the  Scientific  Steering 
Group  that  FASEB  established  under  the 
contract  recommended  that  the  Life 
Sciences  Research  Office  perform  this 
task  by  reviewing  information  and  data 
being  generated  by  a  major  study  that  is 
assessing  the  effects  of  certain  dietary 
constituents  on  cancer  mortality  in  the 
People's  Republic  of  China.  This  study  is 
being  conducted  by  Cornell  University 
and  the  Chinese  Center  for  Preventive 
Medicine.  Because  of  the  unique  nature 
of  the  data  from  this  study  and  of  the 
scientific  expertise  available  both  at 
Cornell  University  and  the  Institute  of 
Health  in  Beijing,  People's  Republic  of 


China,  study  represents  a  rare 
opportunity  to  obtain  information,  data, 
and  views  on  issues  associated  with 
diet,  nutrition,  and  cancer.  The  insights 
of  the  sdentists  involved  in  the  study 
and  the  results  of  their  investigations 
will  be  explored  by  the  Life  Sciences 
Research  Office  and  the  Scientific 
Steering  Group. 

The  Ufe  Sciences  Research  Office  and 
the  Scientific  Steering  Group  will 
examine  the  information  developed  by 
this  major  project  on  the  following 
matters:  (1)  The  extent  to  which 
epidemiological  data  on  cancer 
mortality  derived  from  the  China  study 
correlate  with  currenUy  available 
information  on  diet  and  nutrition.  (2) 
Whether  dietary  levels  of  vitamins  A,  C, 
and  E  affect  cancer  mortality  rates 
among  subsets  of  the  population  that  are 
differentiated  by  the  leyels  of  these 
nutrients  in  their  diets.  (3)  Whether 
dietary  intake  levels  of  selenium  and 
other  trace  elements  affect  cancer 
mortality  rates  among  subsets  of  the 
population  that  are  d^erentiated  by  the 
levels  of  these  nutrients  in  their  diets.  (4) 
Whether  dietary  intake  levels  of  lipids 
(fat  and  cholesterol)  affect  cancer 
mortality  rates  among  subsets  of  the 
population  that  are  differentiated  by  the 
levels  of  these  nutrients  in  their  diets. 
FASEB  will  also  consider  whether  it  is 
possible  to  determine  the  composition  of 
the  fat  (i.e.,  satiirated  and 
polyunsaturated)  in  the  diet  from  the 
available  data.  (5)  Whether  dietary 
caloric  level  and  content  of  dietary  fiber 
affect  cancer  mortality  rates  among 
subsets  of  the  population  that  are 
differentiated  by  the  levels  of  calories 
and  dietary  fiber  in  their  diets.  (FASEB 
will  also  explore  what  is  known  about 
the  effects  of  the  various  forms  of  fiber.) 
(6)  Whether  some  food  preservation  and 
preparation  methods  alter  cancer 
mortality. 

A  list  of  the  members  of  the  Scientific 
Steering  Group  may  be  obtained  by 
writing  to  the  contact  person  (address 
above). 

In  accordance  with  21  CFR  14.15(b)(1), 
notice  is  given  that  the  Scientific 
Steering  Group  will  hold  an  open 
meeting  in  March  1986,  during  which  an 
opportunity  will  be  provided  for  the 
public  to  present  written  and  oral  views, 
information,  and  data  on  dietary 
characteristics  and  cancer.  The  exact 
date  and  location  of  the  open  meeting 
will  be  announced  in  the  Federal 
Register  at  a  later  date. 

This  notice  invites  submission  of 
scientific  data  and  information  on 
dietary  characteristics  and  cancer  for 
consideration  by  the  Scientific  Steering 
Group.  Two  copies  of  any  data  and 


information  should  be  submitted  to 
FDA's  Dockets  Management  Branch 
(address  above).  The  deadline  for 
receipt  of  such  information  is  February 
28, 1986,  Written  requests  to  make  oral 
presentations  at  the  open  meeting 
should  be  sent  to  the  addresses  above, 
must  be  postmarked  before  February  28, 
1986,  and  be  received  by  March  7, 1966. 

Dated:  Noveml>er  6, 1985. 
Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[PR  Doc  8&r2e005  Filed  11-12-BS:  8:45  am] 
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[Docket  No.  85F-0491] 

Ferro  Corp^  Filing  of  Food  Addtthre 
Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ferro  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2,4-di-/-butylphenyl  3,5- 
di-^butyl-4-hydroxybenzoate  as  a  light 
stabilizer  for  polymers  intended  for  use 
in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St 
SW..  Washington.  DC  20204. 202-472- 
569a 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  5B3895)  has  been  filed  by 
Ferro  Corp.,  7050  Krick  Rd.,  Bedford,  OH 
44146,  proposing  that  S  178.2010 
Antioxidants  and/or  stabilizers  for 
palmers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  safe  use  of  2,4.di-^ 
butylphenyl  3,5-dl-^  butyl-4- 
hydroxybenzoate  as  a  light  stabilizer  for 
polymers  intended  for  use  in  contact 
with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  Jhe 
Federal  Register  in  accordance  with  21 
CFR  25.40(c),  as  pubUshed  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636). 
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Dated  November  1. 1985. 

S«>{b«lA.MilM. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc  8S-26803  Filed  11-12-BS:  8:45  am] 


Advisory  Commmee;  Amendment  Of 


[DocfcMMaSSF-0477] 

INIAgrico,  Inc.;  FHng  of  Food  AddHfve 
Petttlon 

AOCMCv:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  INI  Agrico.  Inc.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  {Movide  for 
the  safe  use  of  a  source  of  gamma 
radiation  to  control  insect  infestation 
and  to  inhibit  growth  and  maturation  in 
fresh  papaya  at  doses  not  to  exceed  100 
kilorad  (krad). 


RM  RJRTHBI  MFORMATION  CONTACT: 
Clyde  A.  Takeguchi.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  (202)  472- 
5740. 

suppiaKNTAMV  mtonmation:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec  409(b)(5),  72  Stat  1786  (21 
U.S.a  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  5M3882)  has  been  filed  by 
INI  Agrico.  Inc.  100  Elwell  Ct,  Suite  232. 
Palo  Alta  CA  94303.  proposing  that  Part 
179  (21  CFR  Part  179)  be  amended  to 
provide  for  the  safe  use  of  a  source  of 
gamma  radiation  to  control  insect 
infestation  and  to  inhibit  growth  and 
maturation  in  fresh  papaya  at  doses  not 
to  exceed  100  krad. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
findmg  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c).  as  published  in  the  Federal 
Register  of  April  28. 1985  (50  FR  18636). 

Dated;  November  1. 198S. 
Saafoid  A.  hfiUar. 

Director.  Center  for  Food  Safety  and  AppJied 

Nutrition. 

|FR  Doc  85-28902  FUed  11-12-85: 8:45  am] 

MUMQ  CODE  4W»«1-a 


AQCNCV:  Food  and  Drug  Adndnistration. 
action:  Notice. 


SUMMAliv:The  Food  and  Drug 
Administration  (FDA)  is  amending  an 
advisory  committee  meeting  notice  of 
the  Blood  Products  Advisory  Committee 
to  reflect  a  change  in  the  agenda  for  the 
open  committee  discussion,  notice  of 
which  was  published  in  the  Federal 
Register  of  October  18, 1965  (SO  FR 
42225).  The  agenda  for  the  open 
committee  discussion  is  revised  to  read 
as  follows: 

"Qpefl  committee  discussion.  On 
November  21.  the  committee  will  discuss 

(1)  safety  and  effectiveness  data  for  the 
use  of  anti-lymphocyte  globulin  in 
human  organ  transplantation  and  (2)  an 
update  on  recent  developments  on 
Human  T-Lymphotropic  Virus  Type  lU 
(HTLV-m)  tests  and  related  issues.  On 
November  22.  the  committee  will  (1) 
discuss  the  reclassification  of  category 
niA  products.  Whole  Blood  (Human) 
Heparin.  andFibrinolysin  (Human). 
License  Number  2,  Merck  Sharp  and 
Dohme,  Division  of  Merck  and  Co.  Inc. 
under  the  provisions  of  21  CFR  601.26; 

(2)  consider  increasing  the  permitted  6- 
hour  interval  to  8  hours  between 
collection  of  whole  blood  and 
separation  of  platelets  and  plasma;  and 

(3)  discuss  safety  and  effectiveness  data 
for  a  new  medical  device  (plasma/cell 
separator)." 

FOn  FURTHER  MFORMATION  CONTACR 

Isaac  F.  Roubein.  Center  for  Drugs  and 
Biologies  (HFN-32).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-4096. 

Dated-  November  8, 1985. 
Marvin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc  85-26904  Filed  11-12-85: 8:45  am] 
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National  Institutee  of  Health 

Recoml>inant  DNA  Research;  Action 
Under  Guidelines 

AGENCY:  National  Institutes  of  Healdi 
(NIH).  PHS,  DHHS. 
ACTION:  Notice  of  action  under  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecides. 


summary:  This  notice  sets  forth  an 
action  taken  by  the  Director.  NIH.  under 
the  November  1984  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (49  FR  46286). 
EFFECTIVE  DATE:  November  13, 1965. 


FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  can  be  obtained 
fiom  Dr.  William ).  Gartland.  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301)  496-6051. 

SUFPIEMENTARY  INFORMATION;  Today 
an  action  is  being  promulgated  under 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
In  accordance  with  Section  IV-C-l-b  of 
the  NIH  Guidelines,  this  action  has  been 
found  to  comply  with  the  NIH 
Guidelines  and  to  present  no  significant 
risk  to  health  or  the  environment 

L  Approval  to  FMd-Test  Disease 
Resistant  Tobecco  Plants 

In  a  submission  dated  May  5, 1983,  Dr. 
Winston  Brill  of  Cetus  Madison 
Corporation  (CMC)  requested  approval 
under  Appendix  L  of  die  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  to  field  test  plants 
grown  from  seeds  containing 
recombinant  DNA.  CMC  and  its 
successor.  Agracetus.  do  not  receive  any 
support  for  recombinant  DNA  research 
from  the  NIH  and,  therefore,  are  not 
required  to  comply  with  the  NIH 
Guidelines.  All  submissions  by  CMC 
were  made  voluntarily  imder  Part  VI  of 
the  NIH  Guidelhies.  A  review  by  the 
Plant  Working  Group  of  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  concluded  that  the  submission 
did  not  meet  the  criteria  required  for 
approval  under  Appendix  L  of  the  NIH 
Giiidelines  and  would,  therefore,  require 
review  not  only  by  the  RAC  Plant 
Working  Group  but  also  by  the  full  RAC. 

On  July  1. 1983,  CMC  submitted  a 
revised  proposal  to  field  test  plants 
grown  from  seeds  containing 
recombinant  DNA.  After  review  by  the 
Plant  Woridng  Group,  additional 
information  was  requested. 

On  August  19, 1983,  CMC  submitted  a 
revised  proposal  to  field  test  plants 
engineered  by  recombinant  DNA 
techniques.  TTie  proposal  was  reviewed 
by  tiie  RAC  Plant  Woricing  Group  on 
September  7, 1983,  and  by  the  full  RAC 
on  Septebmer  19. 1983.  At  its  September 
19, 1983  meeting,  the  RAC  passed  a 
motion  by  a  vote  of  12  in  favor  and  1 
opposed.  The  motion  stated  that  while 
the  proposal  was  acceptable  in 
principle,  it  required  further 
amplification  and  clarification  before 
approval. 

On  October  21. 1983.  Dr.  Brill  provided 
further  data  on  the  field  design  and  the 
types  of  observations  to  be  made  and 
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also  limited  the  request  to  tobacco 
plants. 

On  December  21. 1S83.  the  RAC  I4ant 
Working  Group  unanimously 
recomiaanded  approval  of  the  request  as 
described  in  the  submissions  from  CMC 
of  August  19. 1983,  and  Oclobet  21, 1983. 

On  January  24, 1084.  the  US. 
Department  of  Agriculture  (U80A) 
Recombinant  DNA  Conunittee 
unanimously  ooncuired  with  the 
recommendation  of  the  NIH  RAC  Plant 
Working  Group. 

The  proposal  was  reviewed  by  the 
RAC  at  its  June  1, 1984,  meeting.  The 
RAC  with  no  negative  votes 
reconunended  approval  of  the  proposal 

On  August  sa  1984,  NIH  was 
informed  that  the  business  of  CMC  had 
been  transferred  to  a  partnership  having 
the  name  "Agracetus." 

On  September  14. 19B3.  a  lawsuit  was 
filed  (Foondation  on  Economic  Ttends. 
et  al.  V.  Margaret  Heckler  et  al..  Qvil 
Action  #8S-2714  in  the  United  States 
District  Court  for  the  District  of 
Columbia].  On  May  16, 1984,  Judge  John 
Sirica  issued  a  preliminary  injunction  in 
this  case.  The  injunction  was  partfy 
affirmed  and  partly  vacated  by  the 
Appeals  Court  in  a  decision  of  February 
27, 1985.  Although  the  preliminary 
injunction  specifically  does  not  apply  to 
proposals  voluntarily  submitted  to  the 
NIH  (as  is  the  case  with  the  Agracetus 
proposal],  I  requested  that  an 
FjQvironmental  Assessment  be  prepared 
prior  to  my  approval  of  this  proposal.  I 
signed  an  Environmental  assessment 
and  Finding  of  No  Significant  Impact  on 
August  14. 1985. 

Both  the  material  submitted  by 
Agracetus  and  the  Environmental 
Assessment  contain  material  identified 
by  Agracetus  as  proprietary  information. 

I  accept  the  recommendation  of  the 
RAC  and  the  USDA  Recombinant  DNA 
Committee;  and  Appendix  D  of  the  NIH 
GuideUoes  is  amended  to  reflect  this 
decisioo) 

n.  Summary  of  Action 

The  following  new  section  is  added  to 
Appendix  D  of  the  NIH  Guidelines: 

Appendix  D-XI.  Agracetus  of  Middelton, 
Wisconsin,  mdy  field  test  under  specified 
conditions  disease  resistant  tobacco  plants 
prepared  by  recombinant  DNA  tecliniques. 

Dated:  September  25, 1985. 
James  B.  Wyngaarden,  M  J).. 

Director,  National  Institutes  of  Health. 
[PR  Doc.  85-26916  Filed  11-12-85;  8:45  am] 

MLUNa  COOE  414(H>t-«l 


DEPARTMENT  OF  HOUema  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

Senior  Executive  Service;  tiw 
Perfomtanoe  Review  Boerd 

AQINCY:  Ofiice  of  the  Secretary, 
Department  of  Housing  and  lM>an 
Development. 

ACTION:  Notice  of  appointments. 

SUMMAHV:  The  Department  of  Housing 
and  Urban  Development  announces  the 
appointments  of  Alfred  C.  Moran,  John 
P.  Kennedy,  and  Janet  Hale  (alternate 
member)  to  the  Departmental 
Performance  Review  Board.  Mr.  Moran 
is  the  Assistant  Secretary  for 
Community  Wanning  and  Development, 
Office  of  Community  Plaiming  and 
Development;  Mr.  Kennedy  is  the 
Associate  General  Counsel  for  Program 
Enforcement  Office  of  General  Counsel; 
and  Ms.  Hale  is  the  General  Deputy 
Assistant  Secretary  for  Housing,  C^ce 
of  Housing.  Their  address  is  Department 
of  Housing  and  Urban  Develo|Mnent. 
Washington.  D.C.  20410. 
FOH  RWITHCII  mFORMATlON  CONTACT 
Persons  desiring  any  further  information 
about  the  Performance  Review  Board 
and  its  members  may  contact  Gail  L 
Lively,  Acting  Deputy  Director  of 
Personnel  and  Training,  Department  of 
Honsii^  and  Urban  Development, 
Washingtoa  D.G  20410,  telephone  (202) 
755-^5500.  (This  is  not  a  toll-free 
numl)er.) 

Dated:  November  7, 1985. 
Samuel  R.  Pierce,  ]r.. 

Secretary,  Department  of  Housing  and  Urban 

Development. 

[Fit  Doc.  85-26977  Filed  11-12-85;  8:46  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  ImRan  Affaire 

Ust  of  Indian  Eatatee  Affected  by  OM 
Age  Assictance  Claime;  Notice  of 
Reimbursement 

November  4, 1985. 

This  notice  is  pubhshed  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Deputy 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8. 

summary:  This  notice  lists  trust  estates 
identiHed  by  tribes,  groups,  individual 
Indians,  and  the  Department  of  the 
Interior,  from  which  imauthorized 
disbursements  were  nlade  by  the 


Secretary  of  the  Interior  to  States,  or 
political  subdivisions  thereof,  as 
reimbursement  for  old  age  asststanoe 
provided  to  deceased  Indians  before 
death  in  violatioa  of  Federal  laitrs.  This 
notice  is  required  by  section  4(d]  of  the 
Old  Age  Assistance  Claims  Setdemeot 
Act  of  October  la  1884,  Pub.  L  98-SOO. 
The  list  appearing  in  this  notice, 
together  with  the  list  of  estates 
published  in  the  Federal  Begiatar  on 
April  17, 1965  (Vol.  5a  No.  74,  Part  II). 
constitute  all  of  the  estates  affected  by 
old  age  assistance  claims  which  have 
been  identified  for  reimbursement  This 
notice  also  lists  those  estates,  appearing 
in  the  Federal  Register  publication  of 
April  17. 1985,  w^ch  have  been 
corrected  and  modified,  or  deleted  as  a 
residt  of  the  discovery  of  new  or 
additional  data. 


FON  FURTHM  I 

Aberdeen  Area  Director,  Bureau  of 

Indian  Affairs,  115  4tfa  Avenue,  8.R. 

Aberdeen,  South  Dakota  57401, 

Telephone:  (606)  22S-O250; 
Albuquerque  Area  Director,  Bureau  of 

Indian  Affairs,  5301  Central  Avenue, 

NJL,  PjO.  Box  8327,  Albuquerque, 

New  Mexico  87108,  Telephone:  (506) 

786-3170; 
Andaiko  Area  Director,  Bureau  of 

Indian  Affairs,  Federal  Building,  PX). 

Box  368,  Anadarko,  Oklahoma  73006, 

Telephone:  (405)  247-8673; 
Billings  Area  Director,  Bureau  of  Indian 

Affafrs,  316  North  26th  Street.  Bilhi^, 

Montana  59101,  Telephone:  (406)  657- 

6315; 
Eastern  Area  Director.  Bureau  of  Indian 

Affairs.  1951  Constitutimi  Avenue. 

N.W..  Washington,  D.C.  20245. 

Telephone:  (703)  235-2571: 
Jimeeu  Area  Director.  Bureau  of  Indian 

Affairs.  Federal  Building.  P.O.  Box  3- 

8000.  Juneau.  Alaska  99602, 

Telephone:  (907)  586-7177; 
Minneapolis  Area  Director,  Bureau  of 

Indian  Affairs.  Chamber  of  Commerce 

ftiilding.  15  Soath  Fifth  Street  10th 

Floor,  Minneapolis,  Minnesota  56402, 

Telephone:  (612)  349-3631; 
Muslcogee  Area  Director,  Bureau  of 

Indian  Affairs,  Old  Federal  Building, 

Muskogee,  Oklahoma  74401, 

Telephone:  (918)  687-2295; 
Navajo  Area  Director,  Bureau  of  Indian 

Affairs,  P.O.  Box  M  Window  Rock, 

Arizona  86515,  Telephone:  (602)  871- 

5151; 
Phonix  Area  Director,  Bureau  of  Indian 

Affairs,  3030  North  Central,  P.O.  Box 

7007,  Phoenix.  Arizona  85011, 

Telephone:  (602)  241-2305; 
Portland  Area  Director,  Bureau  of  Indian 

Affairs,  1425  Irving  Street  N.E., 

Portland,  Oregon  97208,  Telephone: 

(503)  231-6702  and 
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Sacramento  Area  Director,  Bureau  of 
Indian  Affairs,  2800  Cottage  Way. 
Sacramento,  California  95825. 
Telephone:  (916)  978-4691. 

SUI>PLEMENTARY  INFOMMATION:  The  Old 

Age  Assistance  Claims  Settlement  Act. 
Pub.  L  98-^500,  authorizes  and  directs 
the  Secretary  of  the  Interior  to  pay 
entitled  individuals  their  portions  of  any 
unauthorized  disbursement  made  from 
the  trust  estate  of  a  deceased  Indian  to  a 
State,  or  a  political  subdivision  thereof, 
as  reimbursement  for  old  age  assistance 
provided  to  the  deceased  Indian  before 
death  in  violation  of  Federal  laws 
governing  Indian  tnist  property.  The 
Secretary  of  the  Interior  is  further 
directed  to  search  the  records  of  the 
Department  of  the  Interior  to  identify 
individuals  who  are  entitied  to  payment, 
and  to  ascertain  the  amount  of  the 
unauthorized  disbursement  to  which 
each  of  the  individuals  would  be 
entitled.  Any  payment  under  the  Act 
shall  include  simple  interest  at  a  rate  of 
five  percent  per  annum  from  the  date  on 
which  such  unauthorized  disbursement 
was  made  from  the  trust  estate  of  the 
deceased  Indian.  No  payments  shall  be 
made  with  respect  to  any  unauthorized 
disbursement  from  the  tiiist  estate  of  a 
deceased  Indian  if  the  total  amount  of 
such  unauthorized  disbursement  was 
less  than  $50. 

This  notice  lists  Indian  trust  estates, 
identified  by  tribes,  groups,  individual 
Indians  and  the  Department  of  the 
Interior,  from  which  unauthorized 
disbursements  were  made  for  the 
purpose  of  reimbursement  for  old  age 
assistance.  Estates  listed  in  this  notice 
are  divided  into  three  categories:  (1) 
Estates  identified  since  publication  of 
the  first  list  in  the  Federal  Register  on 
April  17. 1985.  (2)  estates  appearing  on 
the  first  list  whidi  have  been  corrected 
and  modified,  and  (3)  estates  deleted 
from  the  first  list  as  a  result  of  the 
discovery  of  new  or  additional  data. 

The  pajrment  and  acceptance  of  any 
claim,  after  its  determination  in 
accordance  witii  the  Act  shall  be  a  full 
discharge  to  the  United  States  and  any 
State,  or  political  subdivision  thereof,  of 


all  claims  and  demands  touching  any  of 
the  matters  involved  in  the  controversy. 

Because  of  the  numerous  estates 
listed  in  the  doucment,  this  notice  may 
be  subject  to  technical  clarification  or 
change. 
Hazel  E  Elbert. 

Acting  Deputy  Assistant  Secretary— Indian 
Affairs. 

Instruction  Sheet 

Each  estate  from  which  an 
unauthorized  payment  was  made  has 
been  assigned  a  nine  or  ten  character 
issue  number  (a  letter  followed  by  eight 
or  nine  numbers).  The  first  six 
characters  identify  a  specific  Bureau  of 
Indian  Affairs  Area  Office,  Agency 
Office  and  tiibe.  The  last  three  or  four 
characters  represent  the  specific 
numbers  assigned  to  that  estate  bom 
which  an  unauthorized  payment  was 
made.  For  example,  A013400001 
indicates: 

AOl— Aberdeen  Area  Office /Cheyenne  River 

Agency 
340 — Cheyenne  River  Sioux  Tribe 
0001 — Estate  number  one 

To  locate  an  estate,  begin  with  the 
Table  of  Contents  which  lists  each 
affected  tribe  {grouped  by  Area  Office 
and  Agency)  and  the  pages  where  the 
estates  for  individuals  affiUated  with 
such  tribe  can  be  found.  The  Ust  of 
estates  has  been  reproduced  by 
photographing  two  pages  of  the  list  to 
each  Federal  Register  page.  The  page 
number  referred  to  in  die  Table  of 
Contents  is  located  at  the  top  center 
above  the  name  of  the  Area  Office  and 
is  not  the  five  digit  Federal  Register  page 
number  located  on  the  outer  portion  of 
each  page. 

If  a  tribe  is  not  listed  in  the  Table  of 
Contents,  no  estate  was  identified  for 
any  individual  affiliated  with  such  tribe. 

Each  page  of  estates  contains  five 
coliunns  of  information  imder  the 
headings:  Issue  Number,  Decedent 
Name,  Decedent  ID.  $  Allowed,  $  Paid. 

Issue  Number  The  nine  or  ten 
character  code  (explained  above)  which 
identifies  the  Area  Office/Agency/ 


Tribe/  and  specific  number  assigned  to 
that  estate. 

Decedent  Name:  The  name  of  the 
deceased  Indian  whose  Departmental 
records  contain  evidence  that  an 
unauthorized  payment  was  made  fit)m 
his/her  trust  estate  as  reimbursement 
for  old  age  assistance. 

Decedent  ID:  The  decedent's 
identification  number.  This  number 
usually  coincides  wiUi  tiie  decedent's 
allotment  number,  tribal  enrollment 
number,  or,  in  their  absence,  a  number 
assigned  by  the  Bureau  of  Indian 
Affairs. 

$  Allowed:  The  amount  of  money, 
cited  in  the  decedent's  probate  order, 
which  was  allowed  as  a  daim  to  be  paid 
from  the  decedent's  trust  estate  as 
reimbursement  to  the  State,  or  political 
subdivision  thereof,  for  old  age 
assistance.  This  figure  appears  in  the  list 
as  an  indication  that  the  Departmental 
records  contain  evidence  that  some 
money  was  actually  paid  from  the 
decedent's  trust  estate  as 
reimbursement  for  old  age  assistance. 

SPaid:  the  mount  of  money  actually 
paid  (the  amount  of  the  unauthorized 
disbursement)  from  the  decedent's  trust 
estate  as  reimbursement  to  the  State,  or 
political  subdivision  thereof,  for  old  age 
assistance.  This  figure  is  supported  by 
evidence  appearing  in  Departmental 
records.  Where  the  Departmental 
records  contain  evidence  that  money 
was  paid  from  the  decedent's  trust 
estate  as  reimbursement  for  old  age 
assistance,  but  the  exact  amount  is  not 
known,  the  word  UNKNOWN  appears 
in  this  column;  further  research  is  neded 
to  ascertain  such  amount. 

If,  after  locating  an  estate  on  the  list, 
you  desire  further  informaiton,  call  or 
write  the  Area  Office  under  shich  the 
estate  is  listed.  The  names,  addresses, 
and  telephone  numbers  for  all  ARea 
Offices  are  contined  in  the  FOR  further 
mFORMATlON  CONTACT  section  of  this 
document.  Be  sure  to  incldue  the 
complete  issue  number  in  any 
correspondence  with  the  Bureau  of 
Indian  Affairs  area  or  agency  office. 
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ABERDEEN  AREA:     ESTATES  IMMTIFIED  SINCE  PUBLICATION  OP  FIRST  LIST 


ABHOTEN  AREA:      ESTATES  IDBfriFIED  SINCE  POBLICATIOK  OF 


ISSUE  NO. 


NMC  OF  oecEDBn- 


OBCEDENT  ID  $  ALLOWED         $  PAID 


ZSSOB  NO. 


NMC  OF  OeCEDENT 


A013400003  MISOGIE  ^ETTY  BUFFALO 

A013400004  BESSIE  aiDES  OTF 

A013400060  EDITH  BLACK  SHIELD 

A013400120  THCMAS  IRON  BIRD 

A013400139  JAMES  SPOTTED  HORSE 

A013400161  SARAH  »«ITE  EAGLE  WOMAN 

AO13400187  GEORGE  FISHEimAN 

A013400188  KATE  BLUE  LEGS 

A013400i89  HARRV  KILLS  TWICfc 

A013400190  FELIX  SPOTTED  HORSE 

A013400191  ABRAHAM  TAKES  THE  BOH 

A013400192  RUSSELL  SPOTTED  BEAR 

A013400194  JAOOe  LITTLE  SKUNK 

A013400195  PHILLIP  BLACK  MOON 

A013400198  ELLEN  SPOTTED  BEAR 

A013400199  SARAH  TURTLE 

A013404931  JOHN  YELLOM  SHOULDER 

A043010071  HOWARD  MANDAN 

A043010082  RICHARD  BURR 

A0430100e7  ANNA  BAKER 

A043010201  WILLIAM  UTTLE  OWL 

A043010202  IRON  MOMAN 

A043010203  DRAGSNDLF 

A043010204  ELIZABETH  MANY  BEARS  MOTE  BEANS 

A043010205  JOSEPHINE  GRINNELL 

A043010206  EVA  BIRD  BEAR  BEAKS 

A043010207  JOSEPH  HARRIS 

A043010208  MOVES  SHEET  GRASS 

A043010209  JESSE  MASON  SR. 

A043010210  TKAD  MASON 

A043010211  QMARD  BADGER 

A043010212  ANDREW  LITTLE  CROH 

AO43010213  LINCOLN  NSMANN 

A043010214  GRACE  PARKER  DEANE 

A043010215  CLAIR  EVERETT 

AD53030213  JOHN  CRAZY  DOG 

A063440094  JOSEPH  MESTEIH 

A063440101  CLOUD 

A063440120  STRONG  TALK 

A0W44O170  JOHN  KILLS  ENEMY 

A063440295  SUSIE  CONQUERING  BEAR 

A063440333  LYDIA  TWOllNG  BEAR 

A063440396  STANDING  BEAR 

A063440397  PHILLIP  MARSHALL 

A063440399  RED  ELK 

A063440420  COVAD  MAR  BONNET 

A06344O421  FRED  CUT  GRASS 

A063440435  LIZZIE  EAGLE  LOUSE 

A063440439  SALLIE  RED  EAR  HORSE 

A063440448  JAMES  RED  CLOUD 

A063441443  LULU  BIRD  NECKLACE 

A063441444  MAUD  LITTLE 

A063441445  SAIHE  NEW  HOLY 

A063441446  ADA  NOSE 

A063441447  JBWIE  SIHS 

A063441448  MARY  YELLOW  WOOD  WUTE  HORSE 

A063441452  LITTLE  KILLER 

A063441459  LUKE  POOR  THUNDER 

A063441461  JOSEPH  BROHQ<  ROE>E 

A063441471  HELEN  TVO  DOGS  HORSE 

A063441472  JULIA  GALLIGO 

A063441480  JOSHUA  SPOTTED  OWL 

A063441481  WILLIAM  CCXiCFF 

A063441482  JOSEPH  HORNBECK 

A063441483  CHARLES  YELLCW  BOY 

A063441484  JOHN  CROSS  DOG 

A063441485  CHARLES  SPOTTED  EAGLE 

A063441486  JAMES  LITTLE  SOLDIH? 

A063441487  JULIA  GHOST  BEAR 

A063441488  STELLA  FAST  TOUNDTO  KING  " 

A063441489  LAURA  WOOOLOCK 

A06344149C  WILLIAM  SPOTTED  CROW 
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3004 

328P294 

379 

'\^ 

1115 

384 
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1200 
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903 

409 
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831 
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1148 

6028 

5244 

6188 

4645 

4527 

5648 

466 

443 

3410 

3360 

2875 

6481 

7633 

7037 

3804 

4842 

222 

7293 

7209 

3591 

3715 

2786 

7523 

286 

835 

217 

328 

1053 

900 

6881 

6438 

4645 

4720 


3Stl:lg 

2489.50 

435.50 

34.37 

1978.00 
135.51 

1979.60 

2511.50 
42.00 

1066.00 

2175.00 
263.60 

1036.00 
337.60 

1216.00 

1602.00 

0.00 

672.00 

1172.00 

200.00 

395.00 

670.00 

39.00 

180.00 

238.00 

1.00 

609.50 

676.42 

207.00 

488.70 

53.00 

740.50 

395.00 

50.00 

406.60 

215.50 

576.40 

1378.38 

1162.88 
109.72 
100.00 
488.20 
256.43 

1587.00 
840.00 

2076.56 

1166.94 
810.00 

1838.95 
690.00 
842.50 

1547.75 

100.00 

70.00 

1035.50 

1415.77 
625.25 

•738.91 
448.00 
1.00 
229.70 
388.00 

432.50 
47.50 

861.00 
1931.50 

742.31 
109.72 

854.22 


3ltl:i8 

2489.50 

435.50 

34.37 

2091.36 

135.51 

97.58 

19M.0P 


UtKNOW 
42.00 

1066.00 
656.72 
197.70 

1036.00 
337.60 

1216.00 

1602.00 
128.00 
208.92 

1172.00 
200.00 
395.00 

uracNow 

39.00 

180.00 

168.06 

UMCNOW 

UNKNCMN 

UNmow 

207.00 

UNKNOW 

53.00 

740.50 

395.00 

UNKNOW 
406.60 
215.50 
578.44 

1378.38 

1162.88 
109.72 
100.00 
490\20 
256.43 

1587.00 
840.60 

2076.56 
710.56 
810.00 

1838.95 
690.00 
842.50 

1547.75 

100.00 

70.00 

151.85 

1415.77 
625.25 
738.91 
436.59 
1.00 
229.70 
366.59 
432.50 

uracNOMi 

861.00 
1931.50 
742.31 
109.72 
854.22 


A063441491 
A063441492 
A063441493 
A063441494 
A063441495 
A063441496 
A063441497 
A063441498 
AD63441499 
A063441500 
A063441501 
A063441502 
A063441503 
A063441S04 
A063441505 
A063441506 
A063441S07 
A063441508 
A063441509 
A063441510 

is^im 

A063441513 

A063441514 

A063441515 

A063441516 

A063441517 

A063441518 

A063441519 

A063441S20 

A063441521 

A063441522 

A063441523 

A063441524 

A063441525 

A063441526 

A063441528 

A063441529 

A063441530 

A063441531 

A063441532 

A063441533 

A063441534 

A063441535 

A063441536 

A073450010 

A073450017 

A0734S0025 

A073450043 

A073450058 

A073450080 

A0734S0094 

A073450131 

A073490181 

A073450218 

A073450220 

A0734S0225 

A073450299 

A073460e05 

A0734S0814 

A073450842 

A0734S0843 

A073450844 

A073450845 

A073450e46 

A073450847 

A073450848 

A073450e49 

A073450850 

A073450851 

A073450852 

A073450853 

A073450854 


LOUISA  RUSSELL 
KOLIE  (MARY)  BULWAN 
CREIGHiai  BROKEN  ROPE 
JESSIE  BEAR  ROBE 
AOCXPH  LOME  ELK 
JOfM  BROMN  TWMpeR 
AUCE  STRAIGHT  FOREHEAD 
JESSIE  PHASES  HERSELF 

ELLA  mntaoL 
johnyoiSn  hahk 

LOUIS  jqgpq  BULL 


JOHN  RED  saiRr 

LIZZIE  FEAXHERMAN 

ROSA  CHARSDC  CROH 

HERBERT  BQLY  ELK 

HDKYJHITS  HORSE 

JOSgHINB  jDAY)  hSANS 

HER  OOORieiSTLER 

MAY  STABBUR 

JOHN  KILLS  FIRST 

ANNIE  BLACK  BEAR 

WALLACE  CHARSINQ  CROH 

JULIA  STRIKES  PLENTY 

ALICE  PINE  BIRD 

GEORGE  TVO  EAGLES 

THCMAS  HOLLQH  HORN 

LUCY  LITTLB  HORSE 

POUTING 

JESSIE  TWO  EAGLE 

SAMUEL  EAGLE  HAHK 

LILY  POOR  BUFFALO 

FANNIE  JANIS 

MILLIE  MOCKEAIN  SHEB> 

MARY  LAKOTA 

RICHARD  RtMONO  BEAR 

ALICE  HC&F  EARS 

JENNIE  TAieS  WAR  BONNET 

VALENTINE  HERNANDCZ 

WILLIAM  PiaiTY  ARROWS 

LB<A  BROW  BULL 

HELENA  TWO  TWO 

AMELIA  yO(JMAN 

GOOD  ELK 

ALLICE  corns  OUT  FIRST 

RUMONQ  BEAR 

WILLIAM  Smpp  BUTTE 

AMOS  CHASni}  HAMC 

KATE  RDMUMG  BIRD 

THOMAS  KILLS  THE  ENS>IY  COOL 

TIBD  HAIR  HPTTS 

AURED  BOMESHIRT 

CLOOD  BOY 

CHARLES  CAIf>BELL 

PHILUP  UMJE 

LOUISE  SnTOn  bird  or  her  CRANE 

MATTHEW  GOOD  ELK 

NELLIE  AFRAID  OP  BEAR 
RCHARD  0.   ELLSTQN 
SAM  BORDEAOX 
THERESA  BRIOGStAN 
MS.  NARY  MCLEAN 
THOMAS  YELLOH  BULL 
DORA  BLUE  WURININD 
KftS.   RICHARD  LIPP 
FANNIE  MOTE  HAMC 
GLADYS  IRON  SHELL 
BRAVE 


FIRST  LIST  (CXJnt) 
OECEUENT  ID  $  ALLOWS)         $  PAID 


1200.00 

585.00 

730.84 

541.70 

2332.50 

70.00 

613.88 

1554.29 

883.00 

217.00 

3299.S0 

11.84 

232.00 

898.87 

82.59 

550.00 

288.00 

64.00 

460.50 


4824 
4980 
5031 
6461 
6819 
6864 
6902 
6940 


5384 

6403 
6433 

3946 
3338 
3449 

3776 
1801 
1909 
2431 
7164 
7193 
7239 
7378 
7379 
7030 
7072 
7094 
7100 
7557 
7448 
7565 
7627 
6144 
6490 
9760 
3502 
7436 
4854 
6024 
1592 
1411 
5423 
5844 
8052 
4697 
1787 
4132 
5976 
3248 
2811 
1320 
1152 
3978 
3677 
1147 
1190 
2175 
2638.5 
2235.5 
2533 
135 
175.5 
192.5 
240 
596 
1040.5 
369 
1117 
1238.5 
1331 
1429 
1431 
1597 


730.84 
541.70 
2332.50 
70.00 
613.88 
1554.29 
883.00 
217.00 
3229.50 
11.84 
232.00 
898.87 
82.59 
550.00 
288.00 
64.00 
460.50 
512.00 
741.15 
28.00 
709.36 
462.75 
674.00 
250.00 
2070.70 
1953.00 
1.00 
1505.00 
991.85 
1033.00 
1339.00 
497.60 
48.00 
785.00 
321.77 
291.20 
3590.00 
220.00 
1.00 
47.50 
900.00 
810.95 
10.00 
552.20 
2757.00 
948.00 
1486.50 
724.20 
20.00 
501.20 
820.00 
1105.80 
654.73 
1725.00 
705.60 
723.00 
5.00 
448.31 
84.00 
1117.47 
277.08 
247.00 
250.20 
136.00 
118.50 
3400.00 
122.71 
40.04 
122.00 
61.50 
52.12 


512.00 
741.15 
28.00 
679.84 
445.05 
674.00 
250.00 
2070.70 
1953.00 
1.00 
1505.00 
991.85 
1033.00 
226.67 
497.60 
48.00 
785.00 
DNKNOWr 
UNKNOMf 
UNKNOMf 
UNKNOHN 
UNKNOMf 
UNKNOMI 
UNKNOMI 
810.95 
10.00 
667.66 
2757.00 
948.00 
1485.50 
724.20 
25.21 
501.20 
429.12 
1138.42 
654.73 
1725.00 
705.60 
723.00 
6.00 
448.31 
84.00 
1117.47 
277.08 
UNKNCMI 
95.85 
136.00 
118.50 
UNKNOMI 
122.71 
UNKNOMf 
122.00 
40.64 
CNXNOMf 
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PAQE  4 


tSSKDgBSI  AREA:   ESTATES  IDENTIFIED  SINCE  PUBLICATION  OF  FIRST  LIST  (oont) 


AHHttJBHW  AREA:  ESTAfTES  IDENTIFIHD  SINCE  POBLICATIOW  OP  FIRST  LIST  (cant) 


ISSUE  NO. 


NAW  OF  CeCEDENT 


DECEDQtT  ID  $  ALLOWED         3  PAID 


ISSUE  NO. 


NAME  OP  DECBOOrr 


OBCEDQIT  ID  $  ALLOHED 


$  PAID 


A073450855 
A073450856 
A073450857 
A073450856 
AQ734508S9 
S07345O86O 
A073450861 
A073453161 
A073453162 
A073453163 
A073453164 
A073453165 
A073453166 
A073453167 
A073453168 
A073453169 
A073453170 
A073453171 
A0e3460014 
A083460047 
A083460054 
A0e3460060 
A083460409 
A083460410 
A083460411 
A083460412 
A083460413 
A083460414 
A08346041S 
A083460416 
A083460417 
A063460418 
A083460419 
AC33460420 
A083460421 
A063460422 
Ai0e34€O423 
A083460424 
A093470030 
A093470032 
A093470052 
A093470421 
A093470422 
A093470423 
A093470424 
A093470425 
A093470426 
A093470427 
A09347042B 
AD93470429 
A093470430 
A093470431 
A093470432 
A093470433 
A093470434 
A093470435 
A093470436 
A093470437 
A093470438 
A093470439 
A093470440 
A093470441 
A093470442 
A093470443 
S593470444 
A093470445 
A093470446 
A093470447 
A093470448 
A093470449 
A093470450 
A093470451 


THGMAS  LARVIE 

1601 

187.25 

GEORGE  POOR  THUNCCR 

1624 

1000.00 

WILLIAM  WHITE  HAMC  SR. 

1788 

1488.00 

MINNIE  BIG  CROW 

1879 

950.00 

ALICE  QUICK  BEAR 

2064 

185.76 

MARTHA  CLOOmAN 

2257.5 

460.03 

LIZZIE  axxxvE 

2299.5 

1200.00 

CHARLES  REE 

2sie 

87.46 

CHARLES  PICKET  PIN 

2522 

400.00 

WJSK  CHHCPA 

2559 

81.00 

JOHN  GASSMAN 

2671 

65.00 

JAMES  LOOKING  EAGLE 

2858 

281.00 

SAM  RED  HORSE 

3297 

12.00 

EAGLE  DEER   (HOLY  OWL) 
HSMINE  KILI£  THE  EKBfl 

4008.5 

516.00 

4094.5 

655.00 

SWEAT  HOUSE 

4127 

493.73 

CENTEK 

5976 

948.00 

HAZEL  hB)ICINE  OWL 

3959 

651.80 

MARY  SARAH  GASSMAN 

311 

679.70 

DULY  IRON  HAMC 

986 

322.00 

FRED  FRH^ERICK 

98 

650.00 

EDWARD  CHA^eQ^AIN 

815 

360.50 

DANIEL  BUBUNA 

47 

271.50 

FRANK  CRAFBAU  SR. 

1176 

5.00 

LEAH  DOG  BOY 

814 

238.70 

JOHN  DRAOG 

290-1018 

6518.00 

NARCISSE  DRAPEAU 

1180-B 

2715.00 

JOHN  W.  HARE 

175-800 

1184.35 

LOUISA  HOPE 

646 

16.17 

NANCy  JORDAN 

794 

laifl.OO 

JOHN  o-comcR 

1066 

5.00 

JOSHUA  PRETTY  BULL 

582 

4782.50 

MARY  SrmNS  CLOUD 

1174 

594.00 

060TEWIN 

127 

162.00 

EWIA  LER3Y 

697-67 

4943.00 

PETER  FELICIA 

329-862 

3087.50 

ADELIA  STRICKER 

B-309-61 

619.33 

OSCAR  BTONIE 

990 

276.00 

THOMAS  BLUBCLOUD 

1184 

1346.20 

SAMUEL  DERBY 

1311 

1467.80 

PHOEBE  M._QUINN  SAUL 

EwTBb  MAFRIAS  Wirj.IAhB  JONES 

639 
0658 

2.46 

7148.00 

JULIA  RQMDELL  OWENS 

149 

2350.50 

BELLE  SHELDON  BARSE 

584/1209 

5860.00 

WILLIAM  ROBERTSON 

515 

1716.50 

ANDREW  SHEPHERD 

317 

4962.00 

SAMUEL  ADAMS 

90796 

265.35 

MARY  ALEXIS 

1114 

1882.89 

CHARLES  BARKER 

99 

897.00 

ADAM  BSWARD 

445&1092 

956.50 

NANCY  BLUE  CLOUD 

1275 

1630.00 

ANDRQ4  BROWI 

822-880 

774.00 

JC»W  BJIFFALO  JR. 

91257 

144.00 

DMA  BURKE 

90203 

3433.50 

DANIEL  CA^«>BELL 

1200S2 

33.M.50 

PETER  CRA(«ORD 

79-242 

5022.00 

ISABETJiE  mOOTEAU 

449-587 

5229.50 

JOHN  DAVID 

499 

1657.00 

JEIWIE  DHVY 

1294 

935.30 

SAMUEL  DU  MARCE 

173-678 

6158.50 

MARY  TIOMANIPI  GOOOTBACHTO 

92-703 

1785.11 

ANNA  nnm  voucE 

820-877 

3895.00 

SARAH  GRAY  BUFFALO 

429 

342.96 

HORACE  GREELBY 

1341 

2537.45 

JAtCS  CR  CASKE  HASES 

1068 

805.85 

JULIA  HAY  HAYES 

329 

2241.25 

LOUIS  T.   HILL 

90824 

3004.50 

JAWS  BORN 

473&617 

2054.00 

ELIZA  RQIVniX  IRVING 

90887 

849.50 

FRANK  ISAAC 

1021 

1787.63 

SUSAN  JA^es 

1224 

111.40 

JOSHUA  JOHNSON 

550-930 

541.00 

187.26 

UNKNONN 

UHatCMN 

UNKNOMi 

185.76 

UNKNOm 

UNKNOHt 

87.46 

400.00 

UNKNOm 

65.00 

UNKNOWN 

UNKNOWN 

UNKNOWN 

480.13 

493.73 

UNKNOWN 

562.64 

679.70 

322.00 

650.00 

360.50 

UNKNOm 

UNKNOi«< 

UNKNOWN 

412.78 

2700.60 

854.55 

UNKNOWN 

1797.77 

5.00 

1219.06 

UIKNOWN 

UNKNOM( 

697.36 

1034.77 

619.33 

170.67 

794.85 

1467.80 

2.46 

238.69 

12.63 

446.38 

40.27 

678.72 

265.36 

1882.89 

897.00 

966.60 

677.26 

774.00 

144.00 

1879.37 

373.73 

237.64 

275.96 

1657.00 

935.30 

167.72 

1785.11 

638.90 

342.96 

1143.00 

805.86 

1471.61 

3004.50 

2054.00 

849.60 

1787.63 

111.40 

541.00 


A093470462  MABEL  MAX  JOHNSON  172&677  32.00  32.00 

A093470453  WILLIAM  JOHNSON  929  339  50  399  50 

A093470454  JOHN  KING  182  420.00  420.00 

A0934704S5  SAM  SDON  KING  90070  2129.50  1390.73 

A093470456  SlfCN  J.  KIRK  1127&1216  1838.00  325.25 

A093470457  BaSTisTE  LABELLE  322-1358  80  02  80  02 

A09347045e  ELLEN  OR  ELLA  LABELLE  1072  594.00  579.42 

A093470459  GLQOE  LA  FR0»QOISE  1360  681.00  371.85 

A093470460  JOHN  LXTTLE  THUNDER  10-40  797.00  797.00 

A093470461  SOPHIA  LOVEJOY  HOPKINS  434  1150.00  1150.00 

A593470462  JACOB  (EARTHT  MAKA  48-685  320.00  320.00 

A093470463  SAMUEL  NAHOTOH  501&981  667.00  667.00 

A093470464  ELIZABETH  NOBLE  444-612  3996.00  1747.32 

A093470465  ALICE  ONIHAN  309  1950.50  959.92 

A093470466  JOHN  PIPIYA  641  1572.00  749.11 

A093470467  ALICE  CRTLEY  376  2096.00  70.66 

A093470468  MATTHB4  OR  MATHIAS  PHELPS  25  1694.50  1300.61 

A093470469  JOHN  JPtVS   PLOME  770&896  637.50  637.50 

A093470470  DANIEL  RED  EARTH  1272  267.98  267.98 

A093470471  SAMPSON  RQIVILLE  69  11789.77  184.49 

A093470472  AMOS  ROBERTS  90462  64.00  64.00 

A093470473  CEXPU-MARY  ROOILLARD  917  823.23  823.23 

A093470474  HENRY  RUPAHUSDA  1262  191.00  191.00 

A093470476  WILLIAM  SINTQiA  911  1022.23  1022.23 

A093470476  ENOCH  SIMONS  636-996  2332.50  2332.50 

A093470477  LOUISA  SIMONS  160  6039.00  546.39 

A093470478  ALOUNEBR  SPIDBR  367-805  6110.00  436.73 

A093470479  SALB4  WHITE  417-1016  3801.50  1292.67 

A093470480  AUGUSTA  WILLIAMS  949-1056  302.00  302.00 

A093470481  MARY  WILSON  484  2881.98  2281.98 

A093470482  NANCY  WILSON  421  952.94  952.94 

A093470483  ROSE  REDCAY  WILSON  396  159.00  169.00 

A093470484  JAMES  RQIVILLE  64&1189  3879.50  UNKNOWN 

A093470486  GEORGE  CLOUTITO  722  5058.50  UNKN0M4 

AD93470487  LUCY  RYAN  333  4536.06  UNKNOWN 

A093470488  OiARLES  WHITE  350-891  1700.00  UNKNOMt 

A093470489  AMOS  SKVMAN  406  298.90  UNKNOWN 

AO93470490  PAUL  WING  511-763  4224.50  UNKNOWN 

A093470491  JESSIE  MARTIN  1297  4745.00  UNKNOWI 

A093470492  ANNA  TAYLOR  1336  8921.50  UNKNOWN 

AO93470493  LYDIA  SEABOY  1337  245.00  248.00 

A093470494  ALICE  CRAiVORD  160  714.16  UNKN0M4 

A093470496  IDA  KAMPESKA  1002  286.00  266.00 

A093470496  ELIZABETH  STUART  2453  169.49  169.49 

A093470497  AMOS  KING  67  4821.00  UNKNOWN 

A103020006  bfB.  CHARLES  IRON  HORN  3651  752.10  233.80 

A103020007  hffS.  JM4ES  AMIDST  3641  2555.41  2556.41 

A103020008  hRS.  GUS  RED  EAGLE  3613  616.50  616.60 

A103020012  M%S.  (XIVER  SLEEPS  FROM  HOME  3584  394.60  394.60 

A103020048  ABRAHAM  BUCKLEY  1115  2511.50  2611.60 

A103020067  JOHN  CRAZY  BEAR  1374  1366.86  1366.86 

A103020098  ANSLEM  KILLS  CROW  402  40.00  40.00 

A103020U1  MICHAEL  SNOW  607  1553.50  1663.50 

A103020119  AGNES  LITTLE  DOG  3266  505.50  606.60 

A103020120  JULIA  CRAZY  HAWK  3257  315.30  315.30 

A103020124  JULIA  SEE  THE  BEAR  3322  934.30  934.30 

A103020177  JOHN  RUNNING  HAWK  4677  18.00  18.03 

Al 03020180  MARGARET  FLY  2892  546.00  UNKNOWN 

A103020183  BENHJICr  CATCH  BEAR  128  1278.00  1278.00 

A103020233  JEROME  STANDING  SOLDITO  1865  376.00  376.00 

A103021136  LUKE  GOOD  LEFT  HAND  1917  307.84  UNKNOWN 

A103021137  JOSEPH  HAS  HORNS  382  3621.40  3621.40 

A113040001  AKEWENSI  46  3930.00  846.24 

A113O4O004  JOHN  AIHCN  191  63.49  43.06 

A113040106  JOHN  BAFTISTE  ENNO  1136  7.87  7.87 

Al 13040261  CHARLETIB  SAYERS  (PATNAUDE)  U9156  218.43  198.58 

A113040263  JOHN  PA3RICE  DELOR^  1018  1112.00  tWKNCM) 

Al  13040264  ISADORS  AZTTRE  A362  239.21  239.20 

A113040265  CLXCSVUE   (GLADtJE)  ALLARD  293  8422.00  324.10 

Al 13040266  MARGAPCT  (CAMPION)  AZURE  231  637.26  366.09 

Al 13040267  AI£ERT  BOUCHER  B-172  1544.70  418.77 

Al 13040268  JOHN  DE3JARLAIS  D-264  4366.00  1096.36 
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ABEREBEN  AREA:   ESTA3ES  IDHfriFIED  SINCE  PDBLICAnON  OP  FIRST  LIST  (cont) 
Ijaot  WD.    NM«  OP  VBCSDem  DBCEDEMT  Ip  $  ALLOHBD    $  PAID 


ABERDEEN  AREA:   ESTATES  ON  FIRST  LIST.  CORRECTm  AND  VDDTFTBD 


ISSUE  NO. 


NAME  OF  DECEDENT 


A1130403«9 
Al  13040270 
A113040271 
A113040372 
A1JIQ4P273 


A133800e93 

A133«)0e94 
A133800e9S 
A133a00e96 

A133800e97 
A133800e98 
A133820139 
A133820141 
Ald3820142 
A133«a0l43 
A133830124 
A133830S67 
A133e30988 
A133830S89 
Al 33830990 
A133830891 
A143420073 
A143420170 
A143420171 
A1434a0172 
A143420173 
A143420174 
A143420179 
A143420176 
A149420177 
A14S420178 
A143420179 
A143420180 
A143420181 
A143420182 
A143420183 
A143420184 
A183430016 


EMSSSB)  IN  YBUjOH 
^«  («2g§^  DUBRAV 

MMIOLDA  OOCRNSAU 
HMSOST  QRANT 

JOSDHPQjQN 
JOOI  SKUMBR  SR 
LOOIS  VALLIB 

Ysx£N  snr 

VnOINIA  MARIOW 
JOSan  ALLARD 
JOLIA  PELTIER 
SARAH  BtO 

^^^^^OTALO)  LOVRJOY 

QLLIB  MERRICK 

IRENE  GRANT 

CSARLES  MXCRDLL 

HBMV  LOVEJCV 

FRANCBS  rCTCaBLL 

C8ARLBS  LB  CLAIRE 

AONBS  (FRAZIKR)  QARNEADX 

JOLIA  TRDCBLL  ,, , 

SOTOA  WILSaN/QEKICK/OOroiER  OR     382-0-279 


0-821, 

I>-«13§ 

D-12713 

0-112S8 

473-0 

9012& 

235-N 

787-0 

445-0/764-N 

407-N 

130 

664 

471 


MDWIB  K.  CLOUD  PRIEST  0 

JOSEPH  EAOU  R3194 

THOMAS  DBOQRA  JR.  305 

JA»BS  CARAMOMY  461 

ALBSa  l(Mk  CROW  703 
PEIBR  RAVE                                                    383-R-82 

LSEBWDICINE  CROW  767 

HER  CIRCU  0-274 

Migy..(HER  CANE)_BLAaC  BEAR  0-1010 

HER  HORSE  OR  KfcRRIHT  HIS  BATTLE  (>-228 

CELESTE  PAMANI/BLOS  KAIR  HCMAN  0-374 

^TO.  PEJBR  SARGEANT/SMALL  NCMAN  0-538 

MtS.  JOLU  HALKING  SHIELD  U-584 

KARSf  Limg  CLOUD  O-ieS 

5jroiCTB  ^T  (HOLY  NEST)  0-332 

ItLlCIHE  SHELL  0-331 

MOSES  NDOCPILBR  94 

MS.  ANNA  PLAYS  NITH  IRON  H 

MARYLODDNER  ^.299 

MARSHA  SHX  HTTJ.  0-1075 

JOHN  SIDE  HILL  195 

MARQARET  SPOTTH)  BULL  479 


537.14 

40.87 

1862.13 

482.00 
6145 .00 

516.00 
.00 

-,..00 
3467.00 

250.00 

228.00 

siioloo 

4068.00 

29.76 

380.18 

lU:^ 

821.08 

382.95 

2988.93 

4897.40 

316,00 

366:40 

1627.50 

14.50 

6276.00 

6216.17 

1183.96 

208.30 

2775.80 

396.20 

513.40 

224.36 

208.50 

8.00 

5.00 

326.85 

233.25 

106.09 

3625.00 

302.00 

200.00 

5.00 

161.68 

5.00 

16.18 

7.24 

5741.00 

385.00 

616.00 


DBCEOan'  ID  $  ALLCHED         $  PAID 


537.14 

22.56 

169.95 

482.00 

916'.00 

6.97 

120.00 

120.78 

102.21 


558.00 

821.08 

UNXKMf 

UOOOM 

UNKNCMi 

UNKNOm 

UNKNOMI 

1254.58 

UNHKMt 

ONKNQNN 

UNKNOWf 

853.93 

DMCNOMi 

UNKNOWf 

UNKNOMN 

UNKNOm 

101 . 19 

208.50 

5.00 

5.00 

ONKNOMf 

65.51 

106.05 

1869.43 

XlHOKMi 

UNKNOMT 

5.00 

161.68 

5.00 

16.18 

7.24 

21.03 

UNKNOW 

616.00 


A013400013       JAMES  AFRAID  OF  LIGHTENING 

AD13400066       CECELIA  CHARGING  HAMC 
A013400067       LITTLE  CROW,  JESSIE  (^f^S.   GEORGE 
?SJ2*5{52^       ^  K'"'l-'«'SE   (IRON  LIGHTNING) 
A013400085       BLACK  EAfiLE,_^GRACE 
^J2f2S115       AFRAID  OP  rtk  BEAR  MAGGIE 

A013400140  BOU  EAGLE,  JACK  OR  PAOL 

A0134O014e  BROW  WCaj/  OR  FOLLOW  HIM  (ms. 

A013400184  BLUE  ARMS,   ms.   KATE  OR  LAUiyk   (C 

AO53030100  BROW,  EUGENE 

A093030104  WAKAKSAN,   NANCY  (GUY) 

A093030173  BLACRSHlfeD,  MARY 

A053030174  MCKAY,   LUKE  B. 

AD53030219  JACKSON,   J08a« 

A053030225  YOUNG,  GEORGE 

A053030227  YOU!«G,   PETER 

A063440008  BISSOfJETTE,   JOSEPH 

A063440026  LITTLE  BEAR  JENNIE 

A063440054  SUSIE  ^eRRIVAL 

^2S21^S221  m^^  KirxER/LriTLE  leader,  joh 

A0634400fi7  RH)  BREATH  BEAR,  MILDRED 

A063440130  HIGH  CAT,  LEE 

A063440140  PIRH  THUNDER,  WILLIAM 

A063440153  KATE  ROMTOO 

A063440204  DANA  LCNE  WOLF 

A063440208  EAGLE  LOUSE,  JC«N 

AO63440226  PLUMB,  HOBAfer 

A063440241  LOOKINQ  ELK,  SYLVIA 

A063440325  DILLION,  EWLY  (STANDING  BEAR) 

A063440326  STOVER,  EDWARD 

A063440349  JOSEPH  HIGH  EAGLE 

A063440358  REDBBAR.  JOSIE  (OLD  HAIR) 

A0634404I5  M0U3SEAU,  LOUIS  JR. 

A063440418  BACKBONE  SPIDER,  LUCY 

A063440434  LITTLE  BEAR,  HENRY 

A07:U90g43  YELLOW  CANE  FAST  BOLL,  SUSIE 

A073450057  YELLOW  HAWK  DC«A  HIGH  DOG 

A073450063  hCNARD,  GEORGE 

A073450064  PAMSE,  MARY 

A073450085  DILLON,  GEORGE 

A073450114  JENNIE  METCALF  (BEAUVAIS) 

A073450123  HAWK,  LUKE 

A073450126  mLOW  FACE,  LUKE 

A073450158  CURTIS,  FELIX 

A073450187  FIRE  HEART  BB«,  JULIAN 

A073450204  EAQI01AN,  UtKEb 

A073460247  L0N3  ELK,  WILLIAM 

A073450300  MINNIE  USES  HER  WORDS 

AO83460034  HQMTO  REDLIGHTENING 

A0e3460044  JANEREAD,  JULIA  LQNGEAR 

A083460050  GRAY,  ALICE 

A083460064  PATIQ^ON,  AFBOE  RAINBOW 

A0e3460067  RDMCY,  ANNIE  MATO  HARE 

A083460068  STBtJER,  FRANK  REE 

A063460069  ASHES,  SUSAN  FEATHQl 

AO93470001  KEmLB,  ISAAC 

A093470002  PAUL  ADAM 

A0934  70003  STEflCfAST,  TK3MAS 

A093470006  THOMAS  HSGNQER 

A093470008  BEJ^  MARY 

A093470009  STAFTORD,  CECELIA  (BARTLETT) 

A093470010  REDEARTO,  EJWA 

A093470012  GRAOT.  JENNIE 

A09347001S  RENVILL,  SAMUEL 

A093470018  MOTE  KING,  ELLA 

A093470023  WILLIAMS,  JOHN  (SUNKA) 


1259 

650.00 

2157 

1133.00 

1203 

•610.70 

472 

3382.00 

685 

720.00 

2180 

220.00 

1379 

1466.60 

356 

241.16 

1211 

77.96 

1071 

36.46 

2371 

564.04 

356 

2959.00 

509 

867.16 

135 

1266.00 

27 

4900.00 

812 

7234.00 

1135 

323.20 

42 

4897.00 

2094 

700.00 

8215 

668.00 

3692 

1600.00 

2047 

149.10 

6430 

356.00 

6532 

150.00 
1113.00 

943 

8029 

369.28 

4889 

2659.30 

3411 

2917.30 

5716 
3163 

2514.50 

1489.50 

4511 

30.00 

4636 

7.35 

3454 

2462.00 

1223 

43.91 

1856 

94.00 

6259 

2868.45 

3636 

1748.00 

2351 
2793 

454.00 

993.00 

648 

189.60 

724 

64.20 

436 

797.50 

489 

1489.50 

401 

9427.10 

224 

694.80 

1986 

106.71 

4139 

718.00 

1781 

3787.00 

2771 

616.00 

2074 

1749.00 

1265 

661.00 

63 

1235.00 

79 

3974.00 

542 

2354.00 

675 

524.60 

564 

1130.50 

1068 

353.50 

1249 

742.63 

837 

618.35 

1271 

3940.50 

656 

913.50 

573 

1356.34 

606 

1464.93 

632 

4473.90 

15 

218.82 

1004 

4443.50 

416 

4227.63 

757 

9270.50 

434.77 
222.97 
306,36 
217.17 
720.00 
220.00 
1466.56 
241.16 
77.96 
36.46 
664.04 
774.27 
439.50 
1266.00 
1310.92 
338.96 
93.58 
749.74 
700.00 
668.00 
130.74 
149.10 
355.00 
150.00 
1113.00 
365.28 
2659.30 
774.07 
2514.50 
1489.50 
30.00 
7.35 
2426.60 
43.91 
94.00 
2868.45 
1748.00 
362.98 
993.00 
189.60 
64.20 
797.90 
236.13 
1744.47 
594.80 
106.62 
718.00 
623.48 
616.00 
1749.00 
135.97 
906.39 
399.43 
2354.00 
524.50 
913.87 
353.50 
646.85 
618.36 
3623.69 
410.68 
1098.96 
1464.93 
271.00 
218.82 
1116.56 
787.66 
532.10 
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ABi3<UEDI  AREA:   ESIATOS  ON  FIRST  LIST,  CORRECTED  AHD  MODIFIED  (ocnt) 


ISSUE  NO. 


NA»  OF  DECEDENT 


OBCEDOrr  ID  $  ALUMS)    $  PAID 


ANADARN3  AREA:   ESTATES  GN  FIRST  LIST,  CORRECTED  AND  MODIFIED 
ISSUE  NO.    NAME  C^^  DECEDENT  DECEDENT  ID  $  ALLOHQ) 


$  PAID 


A093470027  BARSB,  SARAH  (RENVILLE)  1081 

A093470039  GRAHAM,  ZENDS  NB-642 

A093470043  LABKr.TiR,  PETER  1236 

A093470044  LACRODC,  ALBERT  114 

A093470053  SHEPHERD,  HANNAH  L.  314 

AD93470062  SPIDER,  MARY  (LOVEJOT)  167 

A093470419  HANNAH  BARKER  REDEARIH  456 

A093470420  AGNES  FLUTE  1003 

A1030200O4  EAGLEBOY,  MIS.  ROSE  3653 

A103020009  NO  HEART,  JOSEPHINE  GABE,  SR  3602 

A103020018  RH>  BIRD,  NORA  3264 

A103020020  EAGLE  BOY,  M%5.  GROVTO  3389 

A103020028  JOSEPH  EAGiaiAN  2647 

A103020029  MOTESELL,  JOHN  551 

K103020113  IRON  HCKN,  CHARLES  623 

A103020127  KILLS  CROW  INDIAN,  JULIA  (MIDDLE  3338 

A103020148  SPOITBD  HORSE,  FELIX  440 

A103020161  CROSS,  JULIA JMS.  WILLIAM)  3132 

A103020166  IRON  BULL  MARTIN  2368 

A103020179  DUNCAN,  ELLEN  2833 

A1030202O4  SHIEU)  NECKLACE,  LEO  2402 

A103020215  BLACKBEAR,  CHARLES  OR  SHTITY  BEA  2321 

A103020219  COMES  LAST  THOMAS  (QIAKAKU)  2159 

A103020297  BRISTLIWG,  SOPHIE  MS.  LUCAS)  3057 

A113040010  AZURE^JOSEPH  386 

A113040012  BELGARDE,  JACQUES  471 

Al  13040016  CHA^PACME,  MARIE  740 

A113040024  GORDON,  LUCILLE  (GARDNER)  1240 

A113040025  OOURNEAU,  JOSEPH  JR.  1253 

A113040027  LAVENDURE,  LARASE  VANDAL  N303 

Al  13040038  LAFOURHAISE,  PATRICK  1644 

A113040055  MASON,  JO^PH  2025 

A113040069  PELTIER,  BARTHALQMSf  2287 

Al  13040076  ROUSSIN,  EOSTACHE  2515 

A1130400e3  ST.  PIERRE,  MARTIN  2617 

A113O4O104  TUROOTTE,  MARY  LOUISE  968 

A113040254  HIUqE,  PAULINE  AUARD  09885 

A133800315  MTTGHELL^THOMAS  758 

A133800316  HARLAN,  ftBXBV  354 

A133800318  PORTBi,   PHILLIP  750 

A133800319  DICK  JOSEPH 46-0 

A133800323  WILLIAM  VEBSTER  CAYOU  645-0180H( 

A133800324  SQL0M3N  HARRY  353 

A133820140  BARKER,  CHARLES  382 

A133830114  HQSLEY,  MARTHA  (HENRY)  41 

A143420017  BLISS  HOOD  FILER.  LEN  300 

A153430009  EVA  DeSHEUQUETTE  291 

A153430010  QUILT,  AMTOE  (CRIVINQ  HA»K)  292 

A153430012  IRON  EUC,  ROSIE  101 

A153430025  YELLOW  EYES,  HELEN  269 

A153430027  WALKING  WOMAN,  MARY  309 

ABERDEQf  AREA:   ESTATES  DELETH)  FROM  FIRST  LIST 


2048.50 

750,00 

301.00 

30.15 

54.25 

866.00 

2269.00 

1668.00 

1011.00 

500.00 

1237.00 

1263.00 

1906.00 

1057.50 
1243.50 

831.00 

1516.00 

2237.77 

49.00 

3660.00 

197.00 

25.35 

2889.00 

450.00 

3310.00 

5017.00 

3405.00 

53.33 

649.76 
2822.00 
7156.00 

475.00 
3577.00 
3961.00 

567.00 
1348.00 
2028.20 

507.80 

782.32 
2561.92 
2407.43 
1714.00 
1141.72 
3768.50 

660.00 
2830.50 
3423.00 
3334.50 

112.34 


2048.50 

750.00 

301.00 

30.00 

54.25 

552.75 

1421.59 

1668.00 

1011.00 

228.87 

1237.00 

1262.50 

1924.18 

1057.50 

1243.50 

831.00 

1516.00 

2232.77 

tXKNOm 

1920.89 

197.00 

25.35 

282.64 

300.00 

1797.91 

2.47 

727.98 

53.33 

627.09 

399.12 

190.23 

529.62 

3315.08 

2943.56 

0.95 

1010.53 

2028.20 

424.92 

289.62 

1834.76 

1059.24 

UMCNCIW 

1065.27 

860.25 

660.00 

1710.59 

1521.82 

630.73 

112.34 


A000070133  A043010209  A053030200  A053030201  A053030202  A053030203 

A053030204  A053030205  A053030206  A053030207  A053030208  A053030235 

A053030296  A063440255  A063440288  A063441469  A103020248  A103021135 

A113040119  A113040240  A113040249  A143420051  A153030099  A153430100 


B048620135  JOE  TURTLE 

B048620136  ALICE  WAIMASSUCX 

B048620146  MAGGIE  MHITEFISH  BARNEY 

BO48620148  WILLIE  SHEKONE  NESS 

B048620149  SQUA  SE  ZHICK 

B048630153  TXMHS  GREEN 


211  1962.56  308.97 

W-290  533.48  265.12 

715  105.00  105.00 

739  142.63  142.53 

S-39  615.00  269.22 

KG-34  964.50  964.50 


ANADARKO  AREA:   ESTATES  DELETED  FROM  FIRST  LIST 

B048600155  B048610150  B048610151  B048610152  B048620134  B048620138 
B048620139  B048620141  B048620142  B048620143 

BILUNQS  AREA:   ESTATES  IDENTIFIED  SINCE  PUBLICATION  OF  FIRST  LIST 
ISSUE  NO.    NAtC  OF  TJSCXJXirT  DBCEDQCT  ID  $  ALLOWD    $  PAID 


C512011504 
C552040109 


PAHUCK  LAMERE 
CALF  GHOST 


QA  asz 

976 


2475.00 
1820.84 


417.75 
1820.84 


BILLINGS  AREA:     ESTATES  ON  FIRST  LIST,   UJWKBCmj  AND  MODIFIED 


ISSUE  NO. 


NAtC  OF  DBCgJEWT 


DECEDENT  ID  $  ALLOWED    $  PAID 


CS12010028  GEORGE  BULLCHIU)  1731  312.00  312.00 

C512010029  PETB?  MOTBMAN  484  958.00  891.18 

C512010030  MARY  LOUISE  REDFCK  OLDROCK  2498  282.00  282.00 

C512010032  AGNES  ROSE  316  5044.25  2144.23 

C512010036  VIRGINIA  HOWARD  BILLEDEAUX  1865  482.87  482.87 

C512010047  HERMAN  DUSTYEUU,  #1  1762  543.00  543.00 

C5120100S1  UNDER  BEAVER  FLINT  SMOKER  56  3027.25  946.55 

C512010062  BAPTTSTB  MBRCIER  (RQMDIN)  1710  360.40  343.85 

CS12010084  00IN3  AFTER  WATER  SHGRIROBE  1422  1257.20  1257.20 

CS12010088  MDWIE  HALTEK  631  1488.00  1123.34 

C512010092  MARY  SOQRTY  1430  2824.00  723.44 

C512010107  MARY  HAGNBR  2196  631.00  605.38 

C512010110  BAPTTSTE  WEST  WOI^  1107  3263.00  3088.78 

C512010113  HAIRY  COAT  964  560.75  184.60 

CS12011445  LOUIS  LITtLEPUME  945  1466.00  880.00 

CS12011456  ELLEN  LONBCHIEF  1208  632.11  632.11 

C512011474  ROBERT  MANYHIDES  1909  3470.00  1389.05 

CS12011480  DORA  DQINIS  2088  1025.00  1025.00 

C512011482  WILLIAM  HBKEL  2219  365.00  365.00 

CS12011485  CAROLINE  HENKEL  2652  3838.00  696.54 

CS22020053  TAKES  ENEMY  1  1061.00  201.58 

C522020058  JOSa>HINE  SHANE  MUTECLAY  170SA  917.00  87.14 

CS22O2007O  YELLOW  BROW  1310  532.00  532.00 

CS22O2O081  OLD  CRANE  1956  422.75  368.46 

CS62060038  SAMUEL  ALL  SON  11  2305.25  2305.25 

C562060040  HANNAH  B0HSHIEU3S  82  126.00  126.00 

C562060041  SAMUEL  OOtKER  185  2288.00  2023.67 

C562060042  ROSE  CHASO^  CLEVELAND  161  1698.00  1698.00 

C562060043  SOPHIA  BURSHIA            ^  145  191.00  191.00 

CS62060046  COWTER  204  435.75  435.75 

C562060047  GOOOHAND  CROW  215  878.75  878.75 

C562060048  GOOD  NEST  DRUM  280  3589.75  1602.77 

C562060049  MABEL  CLARA  KOON  OUPREE  290  864.20  137.00 

C562060052  JOHN  G.  FOOTE  338  130.50  130.50 

C562060062  FRANK  LONOBE  574  581.80  581.50 

C562060063  ELLA  LONGES  575  1102.00  1102.00 

C562060066  fCDICINE  EAGLE  636  137.50  137.50 

C562060076  SHADOW  TANS  THEM  932  66.00  66.00 

C5620600e2  JAhCS  WALKING  EAGLE  983  1565.07  947.11 

CS62060101  USES  JAM  DIGS  THE  GROUND  1290  891.50  877.79 

CS62060108  TWO  BONNETS  2805  4343.00  4343.00 

C562060111  CARQUIS  UROQUE  1458  530.94  98.21 

C562060116  JOSEPH  MMOTN  1514  3667.50  3231.23 

CS62060131  ROBERT  BOOK  ELK  120  630.00  630.00 
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BILUNQS  AREA:  ESTA3ES  ON  FIRST  LIST,   OMOLItOi  AM)  hCOIFIH}  (cont) 


ISSOE  NO. 


KAhC  or  DECEDENT 


DGCEDQflT  ID  $  ALLCMQ}    $  PAID 


MDWEAPQLIS  AREA:   ESTATES  HKNTIFIED  SINCE  POBLICATIOW  OP  FIRST  UST 


C962060132  WOOD  HOWLING  BIG  EXX)T  125  317.75 

CS62060134  WAUONQ  CUXJD  HALF  RED  385  323.32 

CS62060136  NANCY  MOSKRAT  679  50.00 

C562060139  AGMES  RED  BOY  211  1958.50 

CS6206Q140  ANDR9I  SHIEIDS  856  4991.00 

C662060144  VMITE  SHIELD  1062  1033.75 

CS62060146  CHARLES  BIACK  DOG  1154  429.00 

C562060155  LODGEPOLE  FOUR  STAR  (RUNS  TORO  1352  1317.50 

C562060158  THOMAS  HANCOCK  1395  318.00 

CS62060161  MOTE  MQMAN  OKE  CLAW  1562  371.00 

C562060162  JIM  OLD  ROCK  1563  385.00 

0862060164  RED  000  THMCERINB  WCMAN  1994  755.50 

CS62060165  JAtCS  ROBERTS  1615  1062.50 

^2060168  NECK  WALiONS  BULL  1745  145.00 

C862060172  JOHN  LEFT  HAND  THUNDER  S34  703.00 

C572070041  AUSTIN  TEXAS  AMERICAN  HORSE  ^  5068.00 

CS72070043  HELQf  ANT  24  4168.00 

C572070045  MARTHA  PUNCH  RQMATER          SHAH  49  673.80 

CS72070049  HINTON  BIOLBG  112  2967.00 

CS72O70051  PAUL  HLACXREE  144  238.97 

CS72070055  AM(A  BROWBIRD  188  591.04 

C972070058  SARAH  GREASYDOG  CRAZVMULE  246  973.19 

C572070059  THERESA  COOK  251  911.84 

C972070062  JOHN  DIVES  BACKWARDS  265  1230.00 

C572070068  PETER  FIRBCRDW  318  300.00 

C972070069  EUGENE  FISHER  322  425.00 

CS72070074  NELLIE  WITEFROG  FLYING  349  3368.30 

C672070076  NELLIE  GRAY  367  3926.00 

C572070080  HUBERT  HOLLOftSREAST  438  7540.00 

CS72070083  CHARLES  KILLSNIGHT  480  1098.00 

CS72070086  STANLEY  LAI-EMGMAN  524  1438.00 

C572070090  VICTOR  LITrLBCHIEF  569  1731.00 

C572070091  DORA  LriTLEHAMC  676  3636.26 

CS72O70O95  WILLIAM  LITTLEMOIf  642  4803.00 

CS72070096  MAY  WCMANLBGGINS  LITTLEWDLF  643  164.00 

C572070098  NELSON  MEDICINE  BIRD  711  2834.00 

C572070104  DANIEL  OLOBULL  760  5636.80 

C572070105  MORA  WAUCSEASYPINE  779  2554.00 

C972070106  NORA  BIGNDSEPINE  785  1612.00 

C872070107  ALBERT  MAGPIE  699  2812.00 

C872070108  NANCY  SLEEPINQWCOf  REDBEADS  805  1778.70 

CS72070111  JA»eS  REDPOX  834  780.80 

CS72070112  HENRY  RECNEOC  840  3163.00 

CS72070114  LUCY  REDNOSE  852  822.72 

CS72070127  HENRY  WILLIAM  SWEETWEDICIWE  1152  654.00 

CS72070130  FANNIE  HART^OBE  TEETH  1192  827.00 

C972070131  BESSIE  TWIN  1211  3365.00 

C672070133  LENORA  ARAPAHOBCHIEF  TW06IRDS  1215  5198,00 

C572070143  DALLAS  WOLFBLACK  1347  2431 !00 

C572070147  HOBEPH   YELLOWIOSE  1434  1440.80 

BILLINGS  AREA:   ESTATES  DELETE)  FROM  FIRST  LIST 


317.75 

323.32 

50.00 

1958.50 
49.96 

1033.75 
429.00 

1317.50 
318.00 
371.00 
385.00 
759. 

1062. 


1164.25 

396.75 

294.05 

395.53 

238.^7 

591.04 

883.26 

911.84 

359.11 

300.00 

425.00 

1964.79 

641.38 

987.97 

1098.00 

726.33 

1731.00 

2762.60 

201.76 

164.00 

2080.97 

1206.89 

1532.14 

1022.06 

2264.03 

669.99 

771.82 

3063.75 

822.72 

633.71 

827.00 

784.76 

1278.90 

804.59 

961.94 


C912010031 
C912011442 
C912011493 
C912011500 
C522020061 
C522020088 
C962060096 
C962060135 
C572070050 
C572070071 
C572070119 
C572070139 


C512010063 
C512011476 
C612011494 
C512011501 
C622020O62 
C522020089 
C562060108 
C562060163 
Cb72070064 
C572070077 
C572070121 
C572070140 


C512010069 
C512011488 
C512011495 
C612011503 
C522020063 
C552040105 
C562060109 
C562060169 
C67 2070056 
C572070078 
0672070126 
C572070144 


C512011431 
C5120n489 
C51 201 1496 
C522020065 
C522020O6h 
C552040108 
C562060122 
C562060174 
C572070061 
C572070O99 
C6V2070126 
C572070149 


C512011439 
C612011490 
C612011497 
C52202O057 
C522020081 
C562060054 
C562060123 
C572070040 
C572070063 
C572070100 
C572070128 


C512011441 
C512011492 
C512011499 
C522020059 
0522020085 
C562060085 
C562060125 
C572070048 
C672070O65 
C572070109 
C572070132 


ISSUE  NO. 


NAKE  OP  DECEDENT 


DECEDENT  ID  $  ALLOWED         $  PAID 


2219255^6  MMQIB  TOCWR 

F534070242  RICHARD  DAY 

F5340702S3  MAOGIt  nCMPSGN 

F5340eie57  Pa«AY 

r934oeie58  now  »ab  xs  qah  bon  k  quay 

MDWIAPQUS  ARIA:     CSXAIBS  ON  FIRST  LIST, 
I3S0B  iO.         NAME  Of  DBCg»IT 

r934040041 

P9M090034 
r934000035 

F9340S0040 
F9)4060041 
r994060156 

r994070229 
P934070240 
r934070244 
r934070247 
F934070248 
F934070250 
P534070251 
F934070254 
r934070256 
F934070a57 
r934070298 
r934070299 
r934070271 
rS34070372 
£994070274 
P934O70965 
r934060496 
P984300088 
P9843100e5 
P994360001 
PS94390109 


na 

1977 

985 

4290 

1906 


1547.00 

912.50 

0.00 

722.00 

929.00 


CORRECTED  AND  MXZFIH) 
DBCEDENT  ID  $  ALLOWED 


867.82 

912.50 

100.00 

27.07 

39.17 


$  PAID 


m  joaecw 

»4  0.  OOWW 

RIGHT  MNBY 

HAISH  ROM  HAY  (C  D(MG 

WISH  E  BAH  KAH  MIG  OKE 

LOUISA  N.  WOOD 

PAISH  XK  HAY  XB  SHIG  OKE 

HAQQIE  MXABE  BURRING 

Mts  JOHM  rooDAy 

AY  NB  HkUSH 

JO»r  HOOD 

BCBEFS  A.   BLAKELY 

JOHN  MINK 

MAfCr  JANE  RICE 

<&y  QUAY  COB 

MRS.  CBMLBS  RABBIT 

MARY  OROCEAIER 

BOB  M09QM0 

MARy  sntocs  nSHHt 

MICTAEL  flATT 
TJSRESA  MORRISON 
hftS.  JOHN  MDOC 
CHARLES  CASSAHAY 
MARY  S.  GREQf  HHyM-TI'ITi 
NARY  HOCSKy  LARSON  BAKER 
JOHN  A.   LAGRBW 
HENRY  THUNDER 


37 

118 

83 

224 

424 

N003067 

789 

732 

979 

362 

1612 

295 

969 

4960 

1024 

778 

721 

1046 

GP  194 

GP  234 

OP  81 

1230 

2047 

132 

28 

N6614 

R3477 


9S3.10 

81.55 

10341.53 

2999.82 

1613.13 

819.00 

924.00 

2806.90 

4897.50 

0.00 

6003.75 

9130.34 

796.00 

140.20 

3414.00 

890.00 

1089.00 

905.00 

4366.01 

8514.46 

7083.40 

974.00 

690.00 

661.50 

5701.00 

1128.75 

653.45 


190.87 

81.55 

392.38 

740.13 

1613.13 

924.00 
602.94 

2369.71 
90.00 

2210.26 
272.92 
116.66 
119.45 

2744.27 
890.00 

1089.00 
100.00 
121.11 
168.19 
366.91 
252.15 
200.83 
470.25 
269.00 
162.21 
693.45 


KOMBAPOUS  AREA:     BSXAIBS  OBLEISD  FROH  FIRST  LIST 


lii^g?^  ^I1§§§§SI  f^i^nu  ^^'°"^  «^^^  ^'^'"^"^ 


PORILAM)  AREA:     ESTKIBS  ON  FIRST  LIST,  CXKKBL'HD  AND  MODIFIED 

isas  NO.       NAM  OP  tecBian  dbctoent  id  3  ALLONQ) 


$  PAID 


P061170035 
P111240040 


JACK  WARD 
WySOCKIB  WmOOKIE 


1406 
2846 


79.11 
237.72 


79.11 
237.72 


PORTLAND  AREA:   ESTATES  nWJTH)  FROM  FIRST  LIST 
P061200012       P111240042     P111240044     P121020016 
[FR  Doc.  85-26871  Filed  11-12-85:  8:45  am] 
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Bureau  of  Land  MaragefiMnt 

(CA  7M0  WR,  CA  7041 WR.  CA  7043  WR, 
LA  01 10534  WR.  R  03517  WR] 

CaRfomta;  Proposed  Continuatton  of 
wnnorawais 

September  12,196s. 

aqcncy:  Bureau  of  Land  Management 

Interior. 

AcnONc  Notke. 

Correction 

In  FR  Doc.  85-22534  beginning  on  page 
38221  in  the  issue  of  Friday.  September 
20, 1965,  make  the  following  corrections: 

1.  In  the  second  cohmm.  the  thirty- 
fourth  line  is  corrected  to  read. 

"W^NEV*.  S%SV4SE%NEy«,  and". 

2.  In  the  second  column,  the  twenty- 
sixth  and  twenty-seventh  lines  from  the 
bottom  are  corrected  to  read  as  follows: 
"County. 

Public  Und  Order  No.  3446  of  September  23. 
1964.** 

BIUJNO  cooc  isot-ot-a 


Opening  of  Public  Land;  Utah 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

ACTKNt  Notice  <A  Lands  Open  to  Entry. 

summary:  The  Federal  Energy 
Regulatory  Commission  has  cancelled 
its  licenses  and  vacated  the  withdrawal 
of  approximately  2,180  acres  of  public 
lands  in  Utah  for  transmission  line 
Project  No.  994.  Effective  June  24, 1985, 
at  10:00  am,  the  subject  lands  were 
opened  to  the  operation  of  the  public 
land  laws  and  the  mineral  laws. 

KM  FURTHER  INFORMATtON  CONTACT: 

Nancy  Bloyer.  BLM.  Utah  State  Office. 
324  South  State.  Suite  301.  Salt  Lake 
City.  Utah  84111-2303. 801-524-4036. 
SUPPUEMENTARY  INFORMATION:  Notice  Is 
hereby  given  that  pursuant  to  section  24 
of  the  Federal  Power  Act  of  1920,  as 
amended  (16  U.S.C.  818),  the  Fed^-al 
Energy  Regulatory  Commission  has 
vacated  the  withdrawal  affecting  certain 
public  lands  in  Utah  for  Project  994.  The 
withdrawal  was  described  in  Federal 
Power  Commission  letters  of  October  4, 
1927,  April  17, 1936,  August  6, 1938,  and 
December  13, 1940,  to  the  General  Land 
Office,  and  September  7, 1948,  and 
September  9, 1952.  to  the  Bureau  of  Land 
Management  and  covered 
approximately  2,180  acres  within  the 
following  described  sections: 

Sah  Lake  Meridian.  Utah 

T.  12  Sl.  R.  1 R.  sec  28. 

T.  13  Su.  R.  1  W..  sees.  7, 8. 9.  la  18. 

T.  13  81,  R.  2  W..  sees.  13. 22,  23.  27,  28, 29.  31. 


T.14S.R-2W, 

sees.  5. 8. 

T.14  8,R.3W.. 

•ect.  12, 13. 14. 22. 23. 2a 

T.15S..R.SW.. 

tecs.  5. 8. 

T.  22  S..  R.  3  W.. 

•eGS.3a31. 

T.23S,R.3W.. 

■ecs.  la  2a  2t  27. 2& 

T.28S,R.3W., 

sees.  17, 18. 2a  29. 

T.  28  S..  R.  3  W.. 

sees.  5. 8, 17, 20 

T.  30  S..  R.  3  W., 

sees.  5. 8. 17. 

T.  21  S..  R.  4  W.. 

sees.  33. 34. 

T.  22  S..  R.  4  W., 

sees.  3,  la  11, 13, 14. 24. 

T.23S.,R.4W. 

sees.  3,  m  14. 15, 23. 24. 

T.  28  S..  R.  4  W., 

sees.  1, 11. 12, 13. 14. 17. 2a 

21.  22. 23,  28.  29,  30 

T.  31  S..  R.  4  W.. 

sees.  8, 9. 17, 2a  29. 30  31. 

T.  25  &.  R.  4V^  W..  sees.  35. 

T.  26  a.  R.  4%  W..  seca.  9.  la  18. 17, 18, 19. 

T.  32  S..  R.  4M  W..  sees.  8,  7. 18. 

T.  15  S..  R.  5  W. 

sees.  IS.  27. 2&  33. 

T.  16  S.,  R.  5  W. 

8ecs.5.a7. 

T.25S..R.5W. 

sees.  3a  31. 33. 

T.  26  S.,  R.  5  W. 

sees.  9,  W.  13. 14. 15. 24. 25, 

26,34.35. 

T.  27  S.,  R.  5  W. 

sees.  4.  S,  a  7. 

T.28S.R.SW. 

sees.  25. 38. 

T.29S.R.8W. 

sees.  3, 8. 0, 10 17.  la  19. 

T.S2i,R.5W. 

sees.  23.  24,  26,  27,  S4. 

T.  33  S.,  R.  5  W. 

sees.  3, 4.  a  17,  20  29.  30.  31. 

T.  34  &,  R-  5  Wh 

sees,  a  7, 17.  la  la  3a 

T.16S.,R.eW., 

29. 
T.25S.,R.6W. 

sees.  12. 13. 14.  IS.  2a  21. 22, 

sees.  33. 34 

T.28S..R.6W. 

sees.  4. 5. 7,  a 

T.  27  S..  R.  8  W. 

sees.  12. 13, 24. 25. 2a  35. 

T.28ShR.6W. 

29. 
T.29S..R.6W. 

sees.  2. 10 11. 15.  la  21, 2a 

sees.  6,  a  7. 17.  la  20  21, 23, 

24,  26.  27.  38.  34. 

T.  30  S..  R.  6  W. 

sees.  4,  B,  9, 17,  la  19. 

T.29S.R.7W. 

sees.  13,  la 

T.  30  S..  R.  7  W. 

sees.  24.  25,  2a  35. 

T.  31  S..  R.  7  W. 

sees.  3, 10, 15, 20  21.  29. 30. 

T.29S.,R.8W. 

sees.  7.  a  9. 10 13. 14, 15. 

T.28S..R.9W. 

sees,  la  2a  2a  3a  33, 34. 

T.  29  S..  R.  9  W. 

sees.  3. 10  11. 12. 15,  20.  29. 

3a  31. 

T.  30  S..  R.  9  W. 

sec.  a 

T.  28S..R.  low.,  sees,  a  15. 23. 24. 
T.30&.R.10W..se&l. 
T.  27  &.  R.  11  W..  sees.  22. 27. 30  31. 33. 34. 
T.  28  S..  R.  11  W..  sees.  1. 3. 4. 12. 
T.  27  &.  R.  12  W..  sees.  19. 20  21. 22. 25. 2a 
27. 

At  lOKX)  a.m.  on  June  24, 1985,  the 
public  lands  described  above  were 
opened  to  the  operation  of  the  public 
land  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  AH  valid  applications 
received  at  or  prior  to  10:00  ajn.  on  June 
24. 1985,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  (Hder  of  filing. 

Dated:  November  1, 1985. 
Orval  L  Hadley. 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  85-26020  Hied  11-12-85:  8:45  am] 
MLUNQ  COOC  UW-OO-M 


[0-53701,  U-«4t47] 

Sale  Of  PuMc  Lands  in  Ridi  County, 
VT 

AOENCv:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action — Sale 

of  Public  Lands  U-53701,  U-54847. 

SUMMARY:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  under  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750. 
43  U.S.C.  in3),  at  no  less  than  the 
appraised  fair  mariiet  value  shown: 


Tract 


U-63701 
U-64847 


LiBQ^  dncription 


T.  »  HL.  R.6  E..  SLtt  Sac  20.  SEmCKNEHSIMV.NEV..  Nfi^SEWNES^SWKNEH  — 

T.  9  N..  ae  E,  SLM  S«x  23.  SEViNEMSE^.NEV.NWW..  SEWNEVdSWVdSEMM 

EKWVK.  SEViSWV4SWV(,SEWiNEy.NWK.  S£y.SWSiSEV.NEKNWV4.  SE^4SE«U< 


AcrMQ* 


1JS 

4.062S 


S300 
1600 


The  above  described  land  will  be  sold 
in  order  to  dispose  of  lands  which 
because  of  location  and  other 
characteristics  are  difficult  and 
uneconomical  to  manage.  The  sale  is 
consistent  with  the  Bureau's  planning 
system  and  the  public  interest  will  be 
served  by  offering  these  lands  for  sale. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  above  desoribed  land  will  be  sold 
at  lOKX)  a.m.  on  January  15, 1986, 
without  competitive  bidding  at  the* 
Bureau  of  Land  Management  (BLM)  Salt 


Lake  District  Office  at  2370  South  2300 
West  Salt  Lake  City.  Utah.  Tract  U- 
53701  will  be  sold  directly  to  Mr.  Keith 
Comia  of  Woodniff.  Utah,  and  tract  U- 
54947  will  be  sold  directly  to  Mr.  DeVeri 
Putnam  of  Woodruff,  Utah.  The 
appraised  value  as  shown  must  be 
submitted  or  received  by  the  Salt  Lake 
District  Office  prior  to  or  at  the  date  cmd 
time  shown  above. 

Payment  may  be  made  by  the 
principal  or  his  duly  qualified  agent. 

Payment  shall  be  by  a  certified  check, 
postal  money  order,  bank  draft  or 
cashier's  check,  made  payable  to  the 


46844 
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Department  of  the  Interior,  BLM  for  the 
appraised  value  as  shown  above  and 
shall  be  enclosed  in  a  sealed  envelope 
dearly  marked  "Payment  for  Public 
Land"  and  stating  the  serial  number  as 
shown  above  for  the  tract  to  be 
purchased. 

The  terms  and  conditions  appUcable 
to  the  sale  are: 

(1)  The  patent  will  contain  a 
reservation  for  ditches  and  canals  and 
be  subject  to  all  valid  existing  rights 
including  rights-of-way  U-048145  and  U- 
035998  for  State  Highway  39. 

(2)  All  minerals  will  be  reserved  to  the 
United  States  including  the  right  of 
ingress  or  egress  for  mineral 
development  on  tract  U-54847.  The 
minerals  on  tract  U-53701  are  not  held 
by  the  United  States  and  will  not  be  a 
part  of  the  sale. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager.  BLM.  2370  South  2300  West. 
Salt  Lake  Qty,  Utah  84119.  Any  adverse 
comments  will  be  evaluated  by  the 
District  Manager  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
Hnal  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  October  31. 1985. 
Fruik  W.  Snail, 
Salt  Lake  District  Manager. 
[FR  Doc  85-28015  Filed  11-12-85;  8:45  am] 

MJJNQ  CODE  431«-00-«l 


Grand  Junction  District  Grazing 
Advisory  Board,  Colorado;  Meeting 

AOENCV:  Bureau  of  Land  Management 
Interior. 

ACnOM:  Notice  of  meeting  of  Grand 
Junction  District  Grazing  Advisory 
Board. 

sotitiARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  December  12, 1985.  The 
meeting  will  convene  at  9K)0  a.m.  in  the 
conference  room  at  the  Bureau  of  Land 
Management  Office,  764  Horizon  Drive, 
Grand  Junction,  Colorado. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  include  (1) 
introduction  of  new  members.  (2) 
minutes  of  the  previous  meeting,  (3) 
discussion  of  allotment  management 
plan  revisions  in  the  Grand  Junction 
Resource  Area,  (4)  current  status  of 
project  woric.  (5)  discussion  of  pending 
Rangelands  Legislation,  (6)  discussion  of 


possible  termination  of  authority  for 
grazing  advisory  boards  and  effects  on 
use  of  monies  now  returned  for  use  by 
grazing  advisory  boards  for  range 
improvements.  (7)  discussion  of  East 
Desert  Well.  (8)  proposed  new  advisory 
board  projects,  (9)  public  presentations, 
and  (10)  arrangements  for  the  next 
meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3KX) 
and  3:30  pjn.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive. 
Grand  Junction,  Colorado  81506,  by 
December  9, 1985.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  penon  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  board  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  withiii  thirty  (30)  days  following 
the  meeting. 

Further  infonnation  on  the  meeting 
may  be  obtained  at  the  above  address 
or  by  calling  (303)  243-6552. 

Dated-  November  4, 1965. 
DidiF^Ml. 

Associate  District  Manager.  Grand /unction 
District 

[FR  Doc  85-27043  Filed  11-12-85: 9-.27  am] 

■LLMQ  eOOE  4310-JB-ll 


Bureau  of  Redanation 

Westlands  Water  District's  Long-Term 
Drainage  Disposal  Project  Cancellation 
of  Notice  of  Intent  To  Prepare  a  Joint 
Environmental  Impact  Report  (EIR)/ 
Environmental  impact  Statement  (EIS) 

The  Bureau  of  Reclamation  (Bureau), 
Department  of  the  Interior,  on  August  20, 
1985  (50  FR  33649)  published  a  Notice  of 
Intent  to  prepare  a  joint  Environmental 
Impact  Report  (EIR/Environmental 
Impact  Statement  (EIS)  in  cooperation 
with  the  Wetiands  Water  Distinct 
(WWD).  This  joint  EIR/EIS  would  have 
addressed  the  impacts  of  various 
alternatives  to  provide  a  long-term 
solution  to  dispose  of  approximately 
6.500-10,000  acre-feet  of  subsurface 
agricultural  drainage  water  originating 
within  the  WWD.  This  action  was 
proposed  following  the  Secretary  of  the 
Interior's  March  15, 1985  decision  to 
initiate  the  process  of  closing  Kesterson 
Reservoir,  Merced  County,  California  as 
a  disposal  facility  for  agricultural 
drainage.  SubsequenUy.  on  April  3, 1985, 
the  Department  of  the  Interior  and 
WWD  entered  into  an  agreement  which 


requires  the  cessation  of  agricultural 
drainage  water  discharge  into  the  San 
Luis  Drain  north  of  Bass  Avenue  and 
into  the  Kesterson  Reservoir  by  June  30, 
198a 

Originally  the  WWD  proposed  to  use 
the  San  Luis  Drain  south  of  Bass  Avenue 
to  transport  subsurface  agricultural 
drainage  water  to  a  site  within  WWD  ~^ 
for  storage  and  evaporation/treatment 
The  San  Luis  Drain  is  a  Federal  facility 
operated  by  the  Bureau.  Its  use  by  the 
WWD,  as  proposed,  would  have 
required  the  Bureau's  permission.  The 
WWD  recently  changed  their  proposed 
action.  It  now  proposes  to  utilize  on- 
farm  management,  water  cycling  and,  if 
necessary,  drainage  system  plugging  to 
comply  with  the  April  3. 1985  agreement 
with  the  Department  of  the  Interior.  The 
WWD  is  no  longer  planning  to  utilize 
the  S(ui  Luis  Drain  for  its  long-term 
drainage  disposal  project;  therefore,  no 
action  by  the  Bureau  is  required  and  a 
joint  EIR/EIS  will  not  be  prepared.  The 
WWD  is  preparing  an  EIR  addressing 
alternative  actions  on  its  part  The 
Bureau  will  now  consider  the  entire  San 
Luis  Drain  in  the  Kesteraon  cleanup 
closure  EIS  process. 

Further  information  may  be  obtained 
from  Alan  Solbert  of  the  Environmental 
Compliance  Branch,  Bureau  of 
Reclamation.  2800  Cottage  Way. 
Sacramento.  CA  95825-1898;  telephone 
(916)  978-5130. 

Dated:  November  7, 1985. 
BJl.SpiUen, 
Acting  Commissioner. 
[FR  Doc.  85-28948  Filed  11-12-86;  8:45  am] 

MUma  COOC  4310-0»4I 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  Na  84-44] 

Stephen  Granet  Rosen,  DJDSa 
Revocation  of  Registration 

On  September  28. 1984,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  to  Stephen 
Granet  Rosen,  D.D.S.  of  777  N.E.  79th 
Street  Miami  Beach,  Florida  33138 
(Respondent)  an  order  to  show  cause 
proposing  to  revoke  his  DEA  Certificate 
of  Registi-ation  AR0153065.  The 
proposed  action  as  predicated  on 
Respondent's  conviction  of  felony 
offenses  relating  to  a  controlled 
substance  on  November  23, 1983,  in  the 
Circuit  Court  for  the  Eleventh  Judicial 
Circuit  of  Florida.  By  letter  dated 
October  30, 1964,  Respondent's  counsel 


requested  a  hearing  on  the  issues  raised 
by  the  order  to  show  cause. 

On  November  10, 1964,  (he  Deputy 
Assistant  Administrator  issued  to 
Respondent  a  second  order  to  show 
cause  proposing  that  Respondent's  DEA 
registrdtion  be  revoked  for  reason  that 
such  registration  is  Inconsistent  with  the 
public  interest.  21  U.S.C.  823(f)  and 
824(a)(4).  It  was  stipulated  that  both 
grounds  might  be  addressed  at  the 
hearing,  but  Government  counsel 
requested  that  the  public  interest  issue 
in  the  second  show  cause  order  be 
considered  by  die  Administrative  Law 
Judge  onfy  if  the  criminal  conviction 
ground  stated  in  the  first  show  cause 
order  was  found  to  be  without  merit. 

The  hearing  in  this  matter  was  held  in 
Miami.  Flwida  on  November  28. 1984. 
Administrative  Law  Judge  Francis  L 
Young  presided.  On  July  2, 1985,  Judge 
Young  issued  his  opinion  and 
recommended  ruling,  findings  of  fact 
conclusions  of  law  and  decision.  No 
exceptions  were  filed  and,  on  August  1, 
1985,  Judge  YouBg  transmitted  the 
record  of  these  proceedings  to  the 
Administrator.  The  Administrator  has 
considered  this  record  in  its  entirety 
and.  pursuant  to  21 CFR  1318.67,  hereby 
issues  his  final  order  in  this  matter, 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  during  1983.  Respondent  planned  a 
jewel  robbery  at  a  luxury  apartment 
complex.  Respondent  enlisted  two 
confederates  in  this  scheme,  one  of 
whom  was  a  police  infcHinant  who 
revealed  the  plan  to  the  Metro-Dade 
County  Police.  The  jewel  robbery  was 
never  executed.  However,  during^ 
meeting  to  discuss  details  of  the 
proposed  jewel  robbery.  Respondent 
discussed  the  price  and  quality  of 
methaqualone  powder  as  though  he 
were  trafficking,  or  willing  to  traffic,  in 
that  substance. 

In  or  about  December  1982. 
Respondent  accidentally  discovered  that 
his  mercedes  car  keys  also  fit  another 
Mercedes  automobile  in  an  apartment 
garage.  Respondent  secreted  a 
confederate  in  the  back  of  Respondent's 
car  and  drove  the  confederate  into  the 
garage  so  that  he  could  steal  the  other 
car.  The  plan  was  successful  and  the  car 
was  eventually  sold.  Respondent  and 
the  confederate  divided  the  proceds. 
The  confederate  was  arrested  and 
began  cooperating  with  the  poUce.  He 
told  police  officers  that  he  had  obtained 
a  number  of  prescriptions  for  controlled 
substances  from  Respondent  These 
prescriptions  were  written  in  fictitious 
names  and  were  not  for  any  legitimate 
medical  purpose.  The  confederate  was 


outfitted  with  a  listening  device.  He 
approached  Respondent  and  asked  hlra 
if  Respondent  would  be  interested  in 
purchasing  a  quantity  of  allegedly  stolen 
methaqualone  tablets  at  a  good  price. 
Respondent  expressed  his  interest  and 
delivery  of  the  methaqualone  tablets 
was  made  to  Respondent  on  September 

27. 1982.  He  was  thereup<ni  arrested. 
Respondent  waa  changed  with  a 

number  of  offenses.  In  one  case  he  was 
diarged  with  trafficking  in  cocaine  and 
with  possession  of  cocaine  with  intent 
to  sell  it  On  October  20, 1963,  following 
a  non-Jury  trial  in  that  case,  Req>ondent 
was  found  guilty  of  the  lesser  induded 
offense  of  possession  of  cocaine,  a 
felony  offense  under  Fknida  Statutes 
sections  893.13.  The  State's  Attorney 
also  filed  informations  diarging 
Respondent  with  Grand  Theft  in  the 
Second  Degree  relating  to  die  dieft  of 
the  Mercedes  automobile  and  with 
imlawful  and  felonious  possession  of 
methaqualone,  relating  to  the  attempted 
piuchase  of  bags  of  methaqualone  from 
the  cooperating  individual  On  October 

27. 1983,  Respondent  entered  pleas  of 
nolo  contendere  to  these  two  charges. 
No  charges  were  formally  filed  with 
respect  to  the  ^ot  to  commit  the  jewel 
robbery  or  with  respect  to  a  Percodan 
prescription  which  Respondent  had 
written  for  his  confederate,  again  in  a 
false  name  and  for  no  legitimate 
purpose. 

On  November  23, 1983,  the  Circuit 
Court  pursuant  to  a  provision  of  Florida 
law,  ordered  that  adjudication  of  guilt 
be  withheld  in  each  of  the  three  cases  in 
which  Respondent  had  been  found 
guilty  or  had  entered  a  plea  of  nolo 
contendere  and  that  ResfKindent  be 
placed  on  probation  for  five  years. 
Special  terms  of  the  probation  were  that 
Respondent  enter  an  in-house 
residential  program  for  substance 
abusers  and  that  he  pay  a  fine. 

The  Administrative  Law  Judge  found 
that  Respondent  was  diagnosed  as  a 
"chemically  dependent  person." 
Beginning  shortly  after  November  23, 
1983,  Respondent  entered  several  in- 
house  treatment  facilities.  Respondent  is 
currently  attending  Alcoholics 
Anonymous  9nd  Narootics  Anonymous, 
three  to  four  times  a  week. 

On  October  26, 1984,  the  Florida 
Board  of  Dentistry  entered  a  Final  Order 
regarding  Respondent's  license  to 
practice  dentistry.  Dr.  Rosen  was 
assessed  an  administrative  fine  of 
$2,000;  his  dental  license  was  suspended 
for  one  year,  but  the  suspension  was 
stayed;  and  his  license  was  placed  on 
probation  for  five  years.  It  was  further 
ordered  that  Respondent  shall  not 
dispense  or  administer  Schedule  II 
controlled  substances.  This  provision 


will  be  reviewed  after  one  year  to  see  if 
it  should  be  modified  or  deleted. 

Respondent  contends  that  he  has  not 
been  "convicted"  as  required  by  21 
U.S.a  824(aH2)-  The  Administrative 
Law  Judge  found  that  the  criminal 
proceedings  against  Respondent  in  the 
Florida  State  Court  were  terminated 
pursuant  to  section  948.01  of  the  Florida 
Code.  lUs  section  provides  that  a 
defendant  in  a  crindnal  case,  after  a 
plea  of  guilty  or  nolo  contendere,  or 
after  a  finding  of  guilt  by  Judge  or  Jury, 
may  be  placed  on  probation  for  a  period 
of  time  subject  to  certain  conditions, 
and  that  "^  court  in  its  discretion, 
may.  .  .  withhold  the  adjudication  of 
guih .  .  ."  Respondent  argued  that  since 
the  court  widiheld  "adjudication  of 
guilt"  he  has  not  been  "convicted." 

In  Delaney  v.  State.  190  So.  2d  579 
(Fla.  1986),  the  Florida  Supreme  Court 
stated  that  the  purpose  of  section  948in 
was  to  permit  rehabiUtation  for  one  who 
had  committed  a  crime  while  avoiding 
the  stigma  of  a  formal  judgment  of 
conviction.  However,  the  holding  in  this 
case  was  that  a  probation  order  without 
a  formal  a<^udication.  pursuant  to 
section  948i)l,  is  a  "final  Judgment"  of 
the  trial  court  subject  to  review  on 
appeaL 

Additionally,  several  federal  cases 
have  interpreted  section  WASSl  of  the 
Florida  Qxle  and  have  oMicluded  that 
upon  the  entry  of  a  plea  of  guilty,  a 
defendant  is  considered  convicted.  See, 
United  States  v.  Hartsfield.  387  F.  Supp. 
16  (U.S.D.C..  M.D.  Fla.  1975):  United 
States  V.  Cook.  10  MJ.  138  (U.S.  Ct  Mil 
App.  1981);  See  also,  Boykin  v. 
Alabama,  395  U.S.  238, 89  S.Ct  1700 
(1969). 

DEA  has  consistently  held  that  a 
registrant  is  convicted  of  a  controlled 
substance-r^ted  felony  if  there  is  a 
Judgment  of  guilt  plea  of  guilty  or  noh 
contendere  or  some  other  indication  that 
he  has  been  found  guilty  of  a  controlled 
substance-related  felony.  See  Faunae 
Drug  Store,  Docket  No.  82-3, 47  FR  30122 
(1982)  and  cases  cited  therein.  The 
propriety  of  DEA's  relying  on  a 
conviction  based  on  a  nolo  contendere 
plea  in  actions  Such  as  this  has  been 
specifically  upheld  by  the  Federal 
appellate  courts  in  Sokoloffv.  Saxbe, 
501  F.2d  571  (2nd  Cir.  1974)  and  Noell  v. 
Bensinger.  588  F.2d  554  (5th  Cir.  1978). 

The  Administrative  Law  Judge 
concluded  that  Respondent  Rosen  was 
"convicted"  in  the  Florida  criminal  court 
on  charges  of  possession  of  cocaine  and 
possession  of  methaqualone  within  the 
meaning  of  the  phrase  "convicted  of  a 
felony"  in  21  U.S.C.  824(a)(2). 

Since  Judge  Young  concluded  that 
Respondent  was  "convicted"  and  that 
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there  is  a  lawful  basis  for  revoking 
Respondent's  registration  on  that 
ground,  21  U.S.C  824(a)(2).  he  did  not 
consider  the  merits  of  the  second  order 
to  show  cause,  based  on  the  recently 
enacted  "public  interest"  ground.  See 
Pub.  L  98-473.  Title  U,  {§  511-513  (Oct. 
12. 1984). 

Respondent  further  argued  that 
neither  of  the  drug-related  felonies  with 
which  he  was  charged  (and  "convicted") 
was  directly  related  to  his  practice  of 
dentistry  and  the  exercise  of  his 
privileges  under  his  DEA  registration. 
While  this  is  true,  DEA  has  consistently 
held  that  conviction  of  a  controlled 
substance-related  felony,  even  though 
unrelated  to  a  registrant's  professional 
practice,  requires  the  same  sanction  as 
one  which  is  so  related.  See,  TilmanJ. 
Bendy.  D.O..  Docket  No.  82-22,  49  FR 
35049  (1984);  Dennis  Howard  Ham's. 
M.D..  Docket  No.  84-19,  49  FR  39930 
(1984);  Raymond  H.  Wood,  DH.S.. 
Docket  No.  82-32, 48  FR  48727  (1983). 

Respondent  further  contended  that  his 
wrongful  conduct  resulted  from  his  drug 
addiction  from  which  he  is  now 
recovering.  Judge  Young  noted  that  there 
might  be  a  causal  coimection  between 
Respondent's  extraordinary  criminal 
conduct  and  his  admitted  drug 
addiction.  However,  the  Administrative 
Law  Judge  was  not  persuaded  that 
Respondent  has  progressed  in  his 
"recovery"  program  to  the  point  that  he 
should  be  entrusted  with  a  DEA 
registration  and  the  responsibilities 
pertaining  thereto. 

Judge  Young  concluded  that 
Respondent's  conduct  was  so  bizarre  for 
a  person  in  his  position,  and  so  out  of 
keeping  with  his  station  and 
responsibilities,  that  a  much  more 
persuasive  showing  of  his  ability  to 
control  himself  should  be  made  before 
Respondent  is  granted  a  DEA 
registration.  The  Administrative  Law 
Judge  recommended  that  Respondent's 
registration  be  revoked. 

The  Administrator,  after  considering 
the  record  in  its  entirety,  hereby  adopts 
the  recommended  ruling,  findings  of   ' 
fact,  conclusions  of  law  and  decision  of 
the  Administrative  Law  Judge. 

According,  having  concluded  that 
there  is  a  lawful  basis  for  the  revocation 
of  Respondent's  registration  and  having 
further  concluded  that  under  the  facts 
and  circumstances  presented  in  this 
case  the  registration  should  be  revoked, 
the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  power  vested  in  him  by  21  U.S.C. 
824  and  28  CFR  0.100(b),  hereby  orders 
that  DEA  Certificate  of  Registration 
AR0153065,  previously  issued  to  Stephen 
Granet  Rosen,  DD.S.,  be,  and  it  hereby 
is,  revoked. 


Dated:  November  6, 1965. 
John  C  Lawn, 
Administrator. 
[FR  Doc.  85-28950  Filed  11-12-85:  a-45  am) 

MLUM  COOC  44t4HI»-ll 


(Docket  Na  tS-SS] 

Crosstowns  Drugs,  Nashville,  TN: 
Hsaring 

Notice  is  hereby  given  that  on  June  17. 
1985,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Lonnie  Edward  Maze,  d/b/a 
Crosstowns  Drugs,  an  Order  To  Show 
Cause  as  to  why  the  Drug  Enforcement 
Administration  should  not  revoke  its 
DEA  Certificate  of  Registration 
AC9530987,  and  deny  any  pending 
applications  for  registration  as  a 
pharmacy  under  21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  widi  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  wll  be  held  conunencing  at 
9:30  a.m,  on  Thursday,  November  21. 
1985,  in  Courtroom  No.  874,  U.S.  District 
Court  U.S.  Courthouse,  801  Broadway, 
Nashville,  Tennessee. 

Dated:  November  6, 1965. 

JolmCLawn. 

Administrator,  Drug  Enforcement 
Administration. 

(FR  Doc  65-26951  Filed  11-12-65: 6:45  am) 

BKUNQ  COM  4410-««-«l 


[Docket  Na  85-47] 

Medteine  Shoppe,  Donslson,  IN; 
Hearing 

Notice  is  hereby  given  that  on 
September  4, 1985,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  the  Medicine  Shoppe,  an  Order 
To  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
deny  its  appUcation  for  registration 
executed  on  August  13, 1985,  for 
registration  as  a  retail  pharmacy  tmder 
21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m.  on  Thursday,  November  19, 
1985,  in  Courtroom  No.  874,  U.S.  District 
Court,  U.S.  Courthouse,  801  Broadway, 
Nashville,  Tennessee. 


Dated:  November  6, 1965. 
JohnCLaivn, 

Administrator.  Drug  Enforcement 

A  dministration. 

[FR  Doc.  28952  Filed  11-12-85:  a-45  am) 

MJJNQ  COOe  44MMW-II 


[Docket  Na  85-40] 

Skelton's  PaviUon  Phannacy,  Nashville, 
TN;  Hearing 

Notice  is  hereby  given  that  on  July  22, 
1985,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  James  A.  Helton,  d/b/a 
Skelton's  Pavilion  Pharmacy,  an  Order 
To  Show  Cause  and  Immediate 
Suspension  of  Registration  affording 
Respondent  the  opportunity  to  show 
cause  as  to  why  the  Drug  ^iforcement 
Administration  should  not  revoke 
Certificate  of  Registration  AS1883861 
previously  issued  to  Skelton's  Pavilion 
Pharmacy. 

Thirty  days  having  lapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  %vritten  request  for 
a  hearing  having  been  filed  wi^  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m.  on  Wednesday,  November  20, 
1985.  in  Courtroom  No.  874.  U.S.  District 
Court.  U.S.  Courthouse.  801  Broadway, 
Nashville,  Tennessee. 

Dated:  November  6, 1965. 

John  C  La%vn. 

Administrator.  Drug  Enforcement 
Administration. 

[FR  Doc.  85-2«e53  FUed  11-12-85: 6:45  am] 

MiXlNO  COOC  4410-0*-!! 
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[Docket  No.  85-12] 

Walker  Lanier  Whaley,  MLO^ 
Jacksonville  FL;  Hearing 

Notice  is  hereby  given  that  on  January 
15, 1985.  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Walker  Lanier  Whaley.  MD.. 
an  Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  his  DEA  Certificate  of 
Registration.  AW6639681.  as  a 
practitioner  under  21  U.S.C.  823(f). 

Thirty  days  having  elasped  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  is  rescheduled  to  begin  at 
10:00  a.m.  on  tuesday,  Novembw  26, 
1985,  in  Courtroom  No.  10.  Room  309. 
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U.S.  Claims  Court  717  Madison  Place, 
NW..  Washington.  D.C. 

Dated:  November  6, 1985. 
John  C  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  85-26954  Filed  11-12-85;  8:45  am] 

BIUJNO  COOC  44tlM»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CommlttM  on  Roaetor 
SafegiMHtIs,  Subcommitteo  on 
Emergenqf  Core  Cooling  Systems; 
Meeting 

The  ACRS  Subcommittee  on 
Emergency  Core  Cooling  Systems  will 
hold  a  meeting  on  November  22. 1985, 
Room  1046,  at  1717  H  Street,  NW.. 
Washington,  DC. 

To  the  extent  practical  the  meeting 
will  be  open  to  public  attendance. 
However,  portions  of  the  meeting  will  be 
closed  to  permit  discussion  of  material 
that  would  not  otherwise  be  available  to 
the  Subcommittee  regarding  the  FY  1987 
budget 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  November  22, 1985— AX  a.m. 
until  the  conclusion  of  business.The 
Subcommittee  will  review  selected 
portions  of  the  NRC  thermal  hydraulic 
research  program  for  the  ACRS  Report 
to  Congress  on  the  FY  1987  budget 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 


opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3287) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated  November  6, 1985. 
Morton  W.  liboikin.  Assistant 
Executive  Director  for  Project  Review. 
[FR  Do&  85-26066  Filed  11-12-65;  8:45  am] 

BMJJNQ  CODE  7SW-01-M 

(Docket  No*.  50-352  OL.  50-353  OL] 

Ptilladetphia  Electric  Co.  (Umerick 
Generating  Station,  Units  1  and  2);  Oral 
Argument 

Notice  is  hereby  given  that  in 
accordance  with  the  Appeal  Board's 
order  of  October  24, 1985,  oral  argimient 
on  the  appeals  of  the  Graterford  inmates 
and  Air  and  Water  Pollution  Patrol 
(A WPP)  from  the  Licensing  Board's  July 
22, 1985,  fourth  partial  initial  decision 
(LBP-85-25)  will  be  heard  at  2:00p.m.  on 
Wednesday.  December  4, 1985,  in  the 
NRC  Public  Hearing  Room.  Fifth  Floor. 
East-West  Towers  Building.  4350 East- 
West  Highway,  Bethesda.  Maryland. 

Dated:  November  6, 1965. 

For  The  Appeal  Board. 
C  Jean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
[FR  Doc.  28967  Filed  11-12-85:  8:45  am] 

BNJJNQ  CODE  7SW-«1-M 

[Docket  No*.  50-344  and  50-364] 

Alabama  Power  Co^  Environmental 
Assessment  and  Hnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  Appendix  R  to 
10  CFR  Part  50  to  Alabama  Power 
Company,  (the  licensee),  for  the  Joseph 
M.  Farley  Nuclear  Unit  Nos.  1  and  2 
located  near  the  City  of  Dothan. 
Alabama. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  permit  alternatives  to 
the  technical  requirements  of  Appendix 
R  concerning  certain  specifically 
identified  fire  areas  in  Farley  Unit  No.  2 
and  areas  shared  with  Unit  No.  1. 

The  exemption  is  responsive  to  the 
licensee's  application  for  exemptions 


dated  March  13, 1985,  as  supplemented 
by  letters  dated  June  28,  and  July  19. 
1985. 

The  Need  for  the  Proposed  Action: 
The  proposed  exemption  is  needed 
because  the  features  described  in  the 
licensee's  requests  regarding  the 
existing  fire  protection  at  the  plant  for 
these  items  are  the  most  practical  means 
for  meeting  the  intent  of  Appendix  R 
and  literal  compliance  would  not 
significantly  enhance  the  fire  protection 
capability. 

En  virorunental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption  and  modifications  to  be  made 
will  provide  a  degree  of  fire  protection 
that  is  equivalent  to  that  required  by 
Appendix  R  for  the  affected  areas  of  the 
plant  such  that  there  is  no  increase  in 
the  risk  of  fires  at  this  facility. 
Consequently,  the  probability  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological- 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Joseph  M.  Farley  Nuclear  Plant  Units  1 
and  2. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  hcensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
exemptions  dated  March  13, 1985,  and 
supplements  dated  June  26  and  July  19. 
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1985,  which  are  available  for  public 
inspection  at  Ibe  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  £)C.  and  at  the  Local  Public 
Document  Room,  located  at  the  George 
S.  Houston  Memorial  Library.  212  W. 
Burdeshaw  Street.  Dothan,  Alabama 

Dated  at  Bethesda.  Maryland,  thn  i&  day 
of  November  198&. 

For  the  Nudaar  Regulatory  CommissioiL 
Steven  A.  Varga, 

Acting  Assistant  Director  for  Operating 
Reactors,  Division  of  Licensing. 
[FR  Doc  85-28867  FHed  11-12-S5;  8:45  am) 

■UJWO  coot  Taw  81  ■ 


DocuRMMs  Containing  Reporting  or 
necoidheeiiing  nequlremeiHe;  OWce 
of  Menegeiiieiit  end  Budget  Review 


AQENCV:  Nuclear  Regulatory 

Commission 

ACnoNc  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  coUectkm. 

tUMMAHY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  fuid  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  VJS.C  Chapter  35). 

1.  Type  of  submission:  new,  revision 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Certificate  of  Disposition  of 
Materials. 

3.  The  form  number  if  applicable:  NRC 
Form  314. 

4.  How  often  the  collection  is 
required:  Once,  upon  termination  of  the 
license. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  holding  NRC  licenses  to 
possess  and  use  radioactive  materials, 
who  do  not  wish  to  renew  those 
licenses. 

6.  An  estimate  of  the  number  of 
responses:  200. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request  100. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  96-511  applier  Not 
applicable. 

9.  Abstract:  NRC  Form  314  informs 
NRC  whether  a  terminating  licensee  has 
properly  transferred  or  disposed  of 
materials  procured  under  the  license 
and  constitutes  part  of  the  basis  for 
NRC's  determination  that  the  facility 
has  been  cleared  of  radioactive 
materials  before  the  facility  is  released 
for  imrestricted  use. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  &om  the 


NRC  Public  Document  Room.  1717  H 
Street.  NW,  Washington.  DC  20555. 

CoBunents  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jefierson 
B.  Hill  (202)  395-734a 

The  NRC  Clearance  Officer  is  R. 
Stephen  Scott  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  First  day 
of  November  lfie5. 

For  the  Nwcleer  Regulatory  Commission 
Patiida  G.  Notry, 
Director,  Office  of  Administration. 
(FR  Doc.  85-28958  Filed  11-12-85;  8:45  am] 

aiUJNQ  COOC  75M>«1-« 


Documente  Containing  Reportiog  or 
Recordlceeping  Requirements;  Office 
of  Menagement  and  Budget  (OMB) 
Review 

AOENCV:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  (OMB)  review  of 
information  collection. 


r.  IW  Nadear  Regulatory 
ComaaMMion  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  coUectioD  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 

1.  Tjrpe  of  submissian,  new.  revision 
or  extension:  Extension. 

2.  Title  of  the  information  collection: 
10  CFR  Part  21  Reportiiig  of  Defects  and 
Noncompliance. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report  NRC  hcensees  and  directors  or 
responsible  officers  of  non-licenaees 
that  supply  components  to  licensed    ' 
facilities  or  activities. 

6.  An  estimate  of  the  number  of 
responses:  450  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirements  or  request  72.600  eumually. 

8.  An  indication  of  whetehr  section 
3504(h).  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract  Part  21.  the  Commissions 
regulation  implementing  Section  206  of 
the  Energy  Reorganization  Act  of  1974, 
results  in  reports  describing  defects  in 
basic  components  at  Ucensed  nuclear  ■ 
facilities.  These  reports  are  reviewed  by 
the  NRC  stafi  to  determine  whether  the 
reported  defects  or  failures  to  comply 
are  potential  generic  safety  issues.  In 
addition  to  identifying  areas  for  specific 
plant  inspection  followup,  these  reports 
of  potential  safety  problems  have 
resulted  in  NRC  bidletns  and  many 


information  notices  oontributiog  to  the 
improved  safety  of  the  nuclear  industry. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from 
NRC  Public  Document  Room,  1717  H 
Street,  NW.,  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill.  (202)  395-7340. 

NRC  Clearance  Officer  is  R.  Stephen 
Scott.  (301)  492-8585. 

Dated  at  Bethesda,  Maryland,  tiiis  Stfa  day 
of  November  1985. 

For  the  Naclear  Regulatory  ConiniiMion. 
Patricia  G.  Nony, 
Director.  Office  of  Administratton. 
[FR  Doc.  85-26959  Filed  11-12-85;  8:45  amj    • 

BHXmOCODE  7M»41-« 


[Docket  No.  50-244) 

Rochester  Gee  and  Electric  Corp.; 
Consideration  of  Issuance  of 
Amendment  to  FaeUity  Operating 
Ucenee  and  Opportunity  for  Prior 
Hearing 

The  United  States  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facibty  Operatiqg  License  No.  DPR- 
18  issued  to  Rochester  Gas  and  Electric 
Corporation  (the  licensee),  for  the  R.E. 
Ginna  Nuclear  Power  Plant,  located  in 
WajTie  County,  New  York.  The 
amendment  would  modify  the  Technical 
Specifications  (TS)  to  (1)  Increase  die 
spent  fuel  pool  (SFP)  storage  capacity  by 
authorizing  storage  of  consolidated  fuel 
canisters  in  the  existing  SEP  and 
imposing  restrictions  on  the  storage  of 
the  consolidated  fuel  canisters  in  the 
SFP.  and  (2)  modify  the  current 
prohibition  on  the  use  of  the  Auxiliary 
Building  crane  over  the  SFP  to  authorize 
use  of  the  crane  to  move  consolidated 
fuel  canisters,  in  accordance  with  the 
licensee's  application  for  amendment 
dated  February  27, 1985.  as 
supplemented  June  10.  June  26.  and  July 
11. 1985. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  Commission's  regulations 

By  December  13. 1985.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  fadlity  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Raquest  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
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with  the  Commission's  Rules  of  Practice 
for  Domestic  Licensing  Proceedings  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  Since  this  is  the 
first  application  filed  after  the 
enactment  of  the  Nuclear  Waste  PoUcy 
Act  of  1982  (42  U.S.C.  Sec.  10154)  for  a 
license  amendment  to  expand  onsite 
spent  fuel  capacity  by  the  use  of 
consolidation  of  fuel  canisters,  the 
special  provisions  allowing  for  the 
hybrid  hearing  process  of  that  section 
do  not  apply  to  this  application. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  construction.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Conunission, 
Washington.  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
by  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700)  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Mr. 
John  A.  Zwolinski:  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 
and  to  Harry  H.  Voigt,  Esquire,  Le  Boeuf, 
Lamb,  Lieby  and  MacRae,  1333  New 
Hampshire  Ave.,  N.W.,  Suite  1100, 
Washington,  D.C.  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  27, 1985,  as 
supplemented  June  10,  June  26,  and  July 
11, 1985,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Sti«et,  NW.. 
Washington,  D.C.  20555  and  at  the 
Rochester  Public  Library,  115  South 
Avenue,  Rochester,  New  York  14610. 

Dated  at  Bethesda,  Maryland,  this  8th  day 
of  November  1085. 


For  the  Nuclear  Regulatory  CommiMion. 

John  A.  Zwolinski. 

Chief,  Operating  Reactors,  Branch  No.  5, 
Division  of  Licensing. 

(FR  Doc.  85-27066  Filed  11-12-85: 8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Offic*  Of  Faderal  ProcuremMit  PoRcy 

Propo— d  Transmittal  ManHxandum 
No.  1,  Raadsalon  of  0MB  Circular  No. 
A-49,  "Usa  of  Managamant  and 
Operating  Contracts" 

AQENCV:  Office  of  Management  and 
Budget  Office  of  Federal  Procurement 
Policy. 

action:  Notice  of  proposed  rescission 
and  request  for  comments. 

summary:  This  notice  provides 
interested  parties  with  a  proposed 
transmittal  memorandimi  which  would 
rescind  OMB  Circular  No.  A-49,  "Use  of 
Management  and  Operating  Contracts" 
and  establishes  the  requisite  comment 
period  before  final  publication. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  C.  Bienvenue,  Office  of 
Federal  Procurement  Policy,  (202)  395- 
6810. 

SUPPLEMENTARY  INFORMATION:  OMB 

Circular  No.  A-49,  February  25, 1959. 
established  general  criteria  to  assist 
Executive  agencies  in  developing 
policies  for  the  use  of  management  and 
operating  contracts.  Management  and 
operating  contracts  are  used  to 
administer  research  and  development 
establishments;  to  administer  and 
operate  Government-owned  or  leased 
industrial  facilities;  or  to  operate  such 
personal  or  professional  services  as  are 
authorized  by  law.  This  category  of 
contracts  has  limited  applicability  in  the 
Executive  agencies. 

The  poUcy  in  the  Circular  is  restated 
in  the  Federal  Acquistion  Regulation, 
Subpart  17.6.  As  the  environment  for  use 
of  management  and  operating  contracts 
has  changed,  contracting  policies  have 
reflected  those  changes.  Additionally, 
where  management  and  operating 
contracts  are  used  as  the  funding 
vehicle  for  Federal  Contract  Research 
Centers,  Federally-Funded  Research  and 
Development  Centers,  and/or  Federal 
Laboratories,  new  policies  have  been 
issued  to  provide  guidance  in  these 
unique  eituations,  i.e.,  OFPP  Policy 
Letter  84-1,  "Federally  Funded  Research 
and  Development  Centers,"  dated  April 
4, 19o4f 


After  review  of  these  and  other 
policies  affecting  management  and 
operatiiig  oontracts.  OFPP  has 
determined  that  adequate  guidance  on 
the  use  of  management  and  operating 
contracts  is  provided  in  more  recently 
updated  regulations  and  guidance. 
Under  these  circumstances,  Qrcolar  No. 
A-49  is  no  longer  necessary  and  should 
be  rescinded. 

Comments 

Agencies  and  other  interested  parties 
are  invited  to  comment  on  this  propoeed 
rescission  letter.  Comments  should 
include  reference  to  this  notice  and  be 
sent  to:  Mr.  Robert  C  Bienvenue,  Office 
of  Federal  Procurement  Policy,  OMB, 
Room  9013.  728  Jackson  Place,  NW. 
Washington,  DC  20503.  Comments  must 
be  received  60  days  from  the  date  of  this 
notice. 

Dated:  November  4. 196S. 
WnEam  E  Mathis, 

Acting  Administrator 

Office  of  Managenent  and  Budget 

[Circular  No.  A-19;  Transmittal  Memorandum 
No.  1;  Proposed] 

To:  The  Heads  of  Exacntive  Departraeala  and 

Establishments 
Subject  Use  of  Managenent  and  Operating 
Contracts 

Office  of  Management  and  Budget  Circular 
No.  49  is  hereby  rescinded.  Policy  and 
guidance  affectiBg  the  use  of  management 
and  operating  contracts  is  found  in  the 
Federal  Acquisition  Regulation,  Subpart  17.6, 
and  in  other  related  regulations  and 
directives. 
lames  C  Miller  m. 
Director. 
(FR  Doc  85-28972  Filed  ll-12-«;  6:45  am] 
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OFFICE  OF  THE  UMTED  STATES 
TRADE  REPRESENTATIVE 

Extension  of  Deadline  for  Requests  To 
Testify  at  NovemlMr  18, 1985  Hearing 
on  Possible  US.  Actions  In  JsfMvi 
Leather  and  LesttMf  Footwear  Cases 
and  Coovsrsion  of  TSIIS  Item 
Description 

summary:  The  Office  of  the  United 
States  Trade  Representative  has 
decided  to  extend  the  November  11. 
1985  deadline  for  filing  requests  to 
testify  at  the  November  18, 1985  hearing 
on  possible  leather  and  leather  footwear 
cases  announced  in  the  Federal  Register 
on  November  1. 1985  (50  FR  45686).  The 
deadline  for  filing  requests  to  testify  has 


been  extended  to  noon  November  12, 
1985. 

Additionally,  the  following  correctioa 
and  addition  slMMild  be  made  in  Part  4  of 
the  Federal  Rogistar. 


TSUSIMmNo. 

8.13120-633.39 

Artdw  ctMAy  uMd  tor  ynquti^ 
MoAio  or  Mohng  taod  or  bmw- 

(ocapt  prankM  tar  in  Mm  563.16) 
or  o»  Hn^^wfcwd  mommm*. 
FMgasiik  el  «M«Nr  oaw  Swn  lapda 

iMilMr. 

|.  CMstiM  BHas, 

Associate  Geaaral  Counsel 

[FR  Doc  85-26048  Filed  11-12-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COHMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer.  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of 
Consumer  AfCairs  and  Information 
Services.  450  Fifth  Street,  NW., 
Washingtoa  DC  20549. 
Extension 

Rule  2al9-l  (17  CFR  270.2al9-l] 
File  No.  270-294 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  2al9-l  under  the 
Investment  Company  Act  of  1940, 
certain  investment  company  directors 
not  considered  interested  persons. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Sheri  Fox.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Room  3235  NEOB.  Washington.  DC 
20503. 

John  Wheeler. 
Secretary. 
November  5, 1885. 

[FR  Doc  85-25701  Filed  11-12-85;  8:45  am] 
BiujNa  cooe  soio-ai-e 


[Relaase  No.  34-2259«;  8R-NASD-afr.17] 

SeH-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc,  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 


Dealers.  Inc.  ("I^IASD").  on  Jane  25. 1986, 
subodtted  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(l]  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
amend  section  (i)  of  the  Rules  of 
Practice  and  Procedure  for  the 
automated  interface  between  the 
Intermarket  Trading  System  (-ITS")  and 
the  Computer  Assisted  Execution 
System  (tlAES")."  pursuant  to  the 
provisions  of  Article  TTL  section  37  of  the 
NASD's  Rules  of  Fair  Practice.  The 
amendment  establishes  specific 
procedures  in  regard  to  locked  and 
crossed  mariiets  that  have  evolved 
through  the  operational  experience  and 
mutual  agreement  of  the  ITS 
Participants.  The  amendment  provides 
for,  among  other  things,  a  complaint  and 
rectification  procedure  for  the  party 
whose  quotation  is  locked  or  crossed 
which  obligates  the  locking  or  crossing 
party  to  promptly  ship  stock  or  unlock 
the  market,  as  directed. 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  22237.  published  in  the 
Federal  Register  (50  FR  29290,  July  18. 
1985).  No  comments  on  the  proposed 
rule  change  were  received. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  sections 
llA  and  15A  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  apinvved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200JO-3(a)(12). 

Dated:  November  8, 1965. 

|ohn  Wheeler, 

Secretary. 

[FR  Doc  84-26975  Filed  11-12-84;  8:45  am] 

BttXINQ  COOC  SOIO-OI-M 


■  CAES  is  an  enbancsDiaBt  to  the  NASD's 
AutomatMl  Quotation  ("NAH)AQ")  Syslmn  that 
links  over-the-couBler  ("OTC'}  mariiet  maken  and 
thai  provides  an  order  routing  and  execution 
capability.  The  ITS-CAES  intertace  i«  a  computer 
link  between  the  exchange  and  OTC  markets 
operated  by  the  NASD  and  seven  national  securities 
exchanges.  PreseMly,  oi^y  Rule  lOc-3  securities, 
which  are  listed  secttrities  that  are  not  s«b|ect  lo 
exchanse  oB hoard  \miu^  laetrictions.  Bay  be 
traded  ihroagfa  that  interface. 
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(RalMM  Na  34-22SM;  Fl*  Na  8R-l>Mi- 

•s-sai 

8«lf-R«guhrtOfy  Organlations; 
PMtaiMphta  Stock  Exctungo,  Inc; 
Nollo#  of  PfopoMd  Rule  CtMngo 
RotathiQ  to  ExcliHige  Qovwnanco 

November  1,1965. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Bxdiange  Act  of  1934.  IS 
U.S.C.  78e(b)(l),  notice  is  hereby  given 
that  on  October  22. 1965,  the 
Philadelphia  Stock  Exchange,  In&  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  0  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  8df>Regulatory  Organization's 
Statement  of  tfie  Tarms  of  Substance  of 
the  Ihoposed  Rule  Change 

The  Philadelphia  Stock  Exchange.  Inc. 
("mLX"  or  "Exchange")  proposes  to 
amend  several  of  its  rules  relating  to 
corporate  governance.  Italics  indicate 
material  proposed  to  be  added:  brackets 
indicate  material  proposed  to  be 
deleted. 

Annual  Meeting 

Sec,  3-2.    An  annual  meeting  of  the 
members  shall  be  held  in  each  calendar 
year  on  the  second  Monday  in  March. 
At  such  annual  meeting  there  shall  be 
elected  by  ballot  the  following  officials: 
A  Chairman  of  the  Board  of  Governors 
for  the  term  of  two  years  if  his  term  is 
then  expiring  or  his  office  is  then  vacant; 
two  Vice  Chairmen  of  the  Board  of 
Governors  for  terms  of  one  year  each  [: 
and  commencing  with  the  annual 
meeting  in  1981  seven  Broker  Governors 
and  one  Public  Governor  for  the  term  of 
three  vears] .  3  On-FIoor  Governors.  3 
Off-Floor  Governors  and  1  At-Large 
Governor.  At  each  annual  meeting  diere 
shall  also  be  elected  by  ballot  On-FIoor, 
Off-Fhxfr  or  At-Large  governors  to  fill 
vacanciies  in  the  Board  of  Governors 
which  may  have  occurred  during  the 
preceding  year,  fin  any  election  of 
members  of  the  Board  of  Governors,  due 
regard  shall  be  given  to  the  provisions  of 
the  By-Laws  with  respect  to  the 
composition  of  the  Board  of  Governors 
of  the  Corporation.] 

Nominating  Committee        ' 

Sec.  3-5(a)    The  Nominating 
Committee  shall  submit  nominations  for 
the  positions  of  Chairman.  Vice 
Chairman  (and) ,  On-floor,  Off-Floor, 
and  At-Large  Governor  on  the  Board  of 
Governors  of  the  Corporation  to  be  filled 
at  the  annual  elections  of  the 


Corporation.  The  Chairman  of  the  Board 
and  the  President  of  the  Corporation 
shall  not  be  ex-offido  members  of  the 
Nominating  Committee^ 
Sec  3-6  (b).  (c).  and  (d)    No  change. 

Open  Meeting  of  Committee — 
Recommendations — Notice 

Sec.  3-6  (a)  and  (b)    No  change. 

Sec.  3-6(c)    The  Nominating 
Committee  diall  nominate  no  person  for 
a  position  on  the  Board  of  Governors  [. 
exclusive  of  Chairman  of  the  Board.]  if 
one  or  more  other  persons  [aMliated] 
associated  with  his  member 
organization  would  be  serving  an 
unexpired  term  or  terms  on  the  Board 
upon  the  commencement  of  his  term  of 
office  in  the  event  of  his  election.  The 
Nominating  Committee  shall  nomhiate 
no  more  than  one  person  [affiliated] 
associated  with  the  same  member 
organization  in  any  election  to  fill 
vacancies  cm  the  Board  of  Governors 
[exclusive  of  the  office  of  Chairman  of 
the  Board,]  and  regardless  of  the  number 
of  vacancies  to  be  filled.  For  purposes  of 
Article  3  of  these  By-Laws,  the  term 
'person  aaaociated  with  the  same 
member  organization  "  means  a  person 
who  is  a  partner,  officer,  director,  or 
substantial  sharehoMer  (ten  per  cent  or 
more)  of  the  same  member  organization 
or  of  a  member  organization  that 
directly  controls,  is  controlled  by  or  is 
under  common  control  with  sadi 
member  organization.  Participation  in  a 
joint  account  does  not  per  se  constitute 
an  association  with  the  same  member 
organization. 

Sec.  3-6(d)    A  candidate  who  is  not 
an  incumbent  officer  or  governor  on  the 
Board  of  Governors  may  run  for  only 
one  of  the  offices  of  Chairman,  Vice 
Chairman.  On-Floor,  Off-Floor  ot  At- 
Large  Governor  in  any  election.  An 
incumbent  officer  or  governor  need  not 
resign  to  be  a  candidate  for  one  other 
office  but  in  the  event  of  his  election  he 
shall  serve  in  only  one  of  the  aforesaid 
offices  at  the  same  time. 

Sec.  3-6(e)    In  the  event  of  a  merger, 
consolidation  or  other  acquisition, 
which  results  in  persons  serving  on  the 
board  who  are  associated  with  the  same 
member  organization,  as  defined  in  By- 
Law  Sec.  3-6(c),all  but  one  such  person 
shall  notify  the  Chairman  of  the  Board 
of  their  resignation  by  the  first  day  of 
January  preceding  the  next  annual 
election  in  order  that  the  Nominating 
Committee  may  fill  the  vacancy  created 
thereby.  Such  resignation  shall  become 
effective  no  later  than  the  expiration  of 
the  term  of  the  outgoing  class  of 
governors. 

Sec.  3-6(f)    //  the  minimum  number  of 
governors  required  in  either  of  the 
categories  of  on-floor  governor  or  off- 


floor  governor  is  not  maintained 
because  of  any  governor's  change  in 
occupational  category  or  member 
organization  association,  such  governor 
shall  notify  the  Chairman  of  the  Board 
of  his  resignation  by  the  first  day  of 
January  preceding  the  next  annual 
election  in  order  that  the  Nominating 
Committee  may  fill  the  vacancy  created 
thereby.  Such  resignation  shall  become 
effective  no  later  Uian  the  expiration  of 
the  term  of  the  outgoing  class  of 
governors. 
Sec.  3-«[(e)lg    No  change. 

Members  May  File  Independent 
Nominations-Requirements 

Sea  3-7,  (a)    Independent 
nominations  for  the  positions  of 
Chairman.  Vice  Chairman,  On-Floor. 
Off-Floor,  and  At-Large  Governor  on  the 
Board  of  Governors  may  be  made  by  a 
written  petition  filed  with  the  Secretary 
of  die  Corporation  in  a  sealed  envelope 
within  two  weeks  after  the  posting  of 
the  report  of  the  Nominating  Committee. 
No  such  nomination  shall  be  vaUd 
unless  it  is  signed  by  not  less  than  ten 
members.  No  membier  shall  endorse 
more  than  one  nominee:  provided, 
however,  that  thirty  members  may,  by 
petition,  propose  an  entire  ticket,  or  any 
portion  thereof,  for  the  vacancies  on  the 
Board  of  Governors  to  be  filled  at  the 
ensuing  election.  A  person  is  not  eligible 
for  an  independent  nomination  for  a 
position  on  the  Board  of  Governors  if 
one  or  more  persons  associated  with  his 
member  organization,  as  defined  in  By- 
Law  Sec.  3-6fc).  would  be  serving  an 
unexpired  term  or  terms  on  the  Board 
upon  the  commencement  of  his  term  of 
office  in  the  event  of  his  election.  No 
more  than  one  person  associated  with 
the  same  member  organization,  as 
defined  in  Sec  3-6(c),  shall  be  certified 
by  the  Election  Committee  for 
independent  nomination  to  a  position  on 
the  Board  of  Governors.  In  the  event 
more  than  one  such  nomination  is 
received,  the  Election  Committee  shall 
not  certify  any  such  candidates.  A 
person  who  has  previously  accepted 
nomination  by  the  nominating 
Committee  for  one  category  of  Governor 
(e.g.  On-Floor.  Off-Floor,  orAt-large 
Governor)  is  not  eligible  to  qualify  as  an 
independent  candidate  in  any  category. 
There  may  be  no  independent 
nominations  of  incumbent  governors 
whose  terms  do  not  expire  following  the 
next  election.  The  Elections  Committee 
and  the  Secretary  of  the  Corporation 
shall  open  such  envelopes,  and  if  found 
eligible  for  election,  the  persons 
nominated  by  petition  conforming  with 
the  foregoing  provisions  shall  be 
deemed  nominees  for  such  positions  on 
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the  Board  of  Governors.  The  names  of 
all  nominees  for  membership  on  the 
Board  of  Governors,  whose  nominations 
conform  with  By-Law  requirements, 
shall  be  sent  to  all  members  of  the 
Corporation  by  the  Secretary  as 
promptly  after  the  third  Monday  of 
February  as  is  reasonably  possible.  The 
order  of  nominees'  names  on  notices 
and  on  the  ballot  shall  be  determined 
through  a  drawing  by  lot  conducted  by 
the  Elections  Conunittee. 

Sec.  3-7(b)    No  change. 

Sec.  3-7(c)    The  ballot  containing  the 
names  of  the  candidates  nominated  for 
membership  on  the  Board  of  Governors 
shall  indicate  by  appropriate 
designation  whether  the  nominee  is  s 
member  of  the  Corporation  or  is  a  non- 
member  of  the  Corporation  who  is  a 
general  partner  or  executive  officer  [vice 
president  or  above]  of  a  member 
organization  of  this  Corporation[,  or  is  a 
representative  of  the  public  unaffiliated 
with  the  Corporation  or  any  broker  or 
dealer  in  securities].  In  the  event  that 
there  are  more  nominations  of  persons 
in  the  [classification  composed  of 
members  of  the  Corporation  or  general 
partners  or  officers  of  member 
organizations  (Broker  Governors),  or  of 
persons  in  the  classification  composed 
of  representatives  of  the  public  (Public 
Governors)]  categories  of  Chairman, 
Vice  Chairman,  and  On-Floor,  Off-Floor 
and  At-Large  Governor  than  there  are 
vacancies  on  the  Board  of  Governors 
which  may  be  filled  by  such  persons,  the 
number  of  such  persons  who  may  be 
elected  to  membership  on  the  Board  of 
Governors  in  each  category  shall  also 
be  indicated  on  the  ballot. 

Death.  Withdrawal  or  Disqualification 
of  Nominee 

Sec.  3-a.  In  the  case  of  the  death, 
withdrawal  or  disqualification  at  any 
time  in  advance  of  an  annual  election  of 
a  nominee  proposed  by  the  Nominating 
Committee  or  by  petition,  for  one  of  the 
positions  on  the  Board  of  Governors  of 
the  Corporation  to  be  filled  at  such 
annual  election  other  than  the  offices  of 
Chairman  and  Vice-Chairman  of  the 
Board  of  Governors,  the  election  for 
such  position  shall  proceed  at  the 
appointed  date,  notwithstanding  such 
death,  withdrawal  or  disqualification.  In 
the  event  that  by  reason  of  such  death, 
withdrawal  or  disqualification  there  are 
fewer  candidates  for  such  office  of 
Governor  of  the  Corporation  than  there 
are  vacancies  to  be  filled,  the  Board  of 
Governors,  at  a  meeting  held  subsequent 
to  such  annual  election  may  elect  a 
person  to  the  office  left  vacant  under 
such  circumstances,  the  person  to  be 
elected  to  serve  until  the  third 
Wednesday  of  March  following  the  next 
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annual  election  of  the  Corporation,  or 
may,  in  its  discretion,  direct  that  a 
special  election  of  the  Exchange  be  held 
to  fill  such  vacancy. 

In  case  of  the  death,  withdrawal  or 
disqualification  at  any  time  in  advance 
of  an  annual  election  of  a  nominee 
proposed  for  the  office  of  the  Chairman 
of  the  Board  of  Governors  or  a  Vice- 
Chairman  of  the  Board  of  Governors,  the 
election  for  any  such  office  as  to  which 
a  nominee  has  so  died,  withdrawn  or 
became  di9qualified  shall  not  proceed  at 
the  appointed  date,  but  the  Board  of 
Governors  shall  call  a  special  election  of 
the  Corporation  for  such  office.  If  such 
special  election  shall  be  directed,  the 
Board  shall  determine  the  procedure  for 
the  same,  including  the  procedure  for 
the  making  and  receiving  of  further 
nominations. 

Votes  Required  to  Elect 

Sec.  3-0.  [In  any  election  for  members 
of  the  Board  of  Governors  if  either  the 
number  of  Broker  Governors  or  the 
number  of  Public  Governors  which  are 
nominated  exceeds  the  vacancies  which 
may  be  filled  by  such  persons,  votes 
cast  for  such  persons  who  fail  of 
election  because  of  lack  of  vacancies 
which  may  be  filled  by  them  shall  be 
ignored  in  determining  the  standing  of 
the  other  candidates  for  memberstdp  on 
the  Board.] 

The  nominees  receiving  at  an  election 
for  membership  on  the  Board  of 
Governors  the  highest  number  of  votes 
for  the  offices  [to  be  filled]  for  which 
they  were  nominated  shall  be  declared 
elected  to  those  offices.  In  the  case  of  a 
tie.  the  names  of  the  nominees  involved 
shall  be  referred  to  the  Board  of  • 
Governors  which  shall  make  the 
selection. 

If  governors  are  to  be  elected  to  fill 
vacancies  differing  in  length,  the  largest 
vote  shall  elect  for  the  longest  term. 

Board  of  Governors — Number — 
Composition 

Sec.  4-1.  The  management  of  the 
business  and  affairs  of  the  Corporation 
shall  be  vested  in  a  Board  [of  Directors 
which  shall  be  designated  as  the  "Board 
of  Governors"]  of  Governors.  The  Board 
of  Governors  shall  be  composed  of  the 
Chairman  of  the  Board  of  Governors; 
two  Vice  Chairman  of  the  Board  of 
Governors;  the  President  of  the 
Corporation;  and  [the  number  of 
governors]  not  more  than  26  Governors 
as  hereafter  provided.  [From  the 
effective  date  of  the  By-Law  amendment 
increasing  the  number  of  Public 
Governors  and  decreasing  the  number  of 
Broker  Governors,  until  the  third 
Wednesday  of  March  in  1981  there  shall 
continue  to  be  twenty-four  (24)  Broker 


Governors  and  one  (1)  Public  Governor, 
on  and  after  the  thirid  Wednesday  of 
March  in  1981  until  the  third  Wednesday 
of  March  in  1982  there  shall  be  twenty- 
three  (23)  Broker  Governors  and  two  (2) 
Public  Governors;  on  and  after  the  third 
Wednesday  of  March  in  1982  until  the 
third  Wednesday  of  March  in  1983  there 
shall  be  twenty-two  (22)  Broker 
Governors  and  three  (3)  Public 
Governors;  on  the  third  Wednesday  of 
March  1983  and  thereafter  there  shall  be 
twenty-one  (21)  Broker  Governors  and 
three  (3)  Public  Governors.]  At  least  9  of 
the  26  Governors  shall  be  members  who 
are  primarily  engaged  in  business  on 
the  Exchange  Floor  or  general  partners, 
executive  officers  (vice  president  and 
above)  or  members  associated  with 
member  organizations  primarily 
engaged  in  business  on  the  Exchange 
Floor  (On-Floor  Governors):  at  least  9  of 
the  26  Governors  shall  be  genera) 
partners,  executive  officers  (vice 
president  or  above),  or  members 
associated  with  member  organizations 
which  conduct  a  non-member  public 
customer  business  and  shall 
individually  not  be  primarily  engaged  in 
business  activities  on  the  Exchange 
Floor  (Off-Floor  Governors);  3 
Governors  shall  be  persons  who  qualify 
either  as  on- floor  or  off-floor  governors 
(At-Large  Governors):  and  3  Governors 
shall  be  appointed  by  the  Board,  who 
shall  be  representatives  of  the  public 
unaffiliated  with  the  Exchange  or  any 
broker  or  dealer  in  securities  (Public 
Governors).  In  addition,  the  Immediate 
past  Chairman  of  the  Board  of 
Governors,  upon  the  expiration  of  the 
term  to  which  he  was  elected,  shall  be 
an  ex-officio  member  of  the  Board  of 
Governors  with  vote  for  a  term  of  one 
year  and  the  past  President  of  the 
Corporation,  retired  as  President  as  of 
May  1, 1981,  shall  serve  at  the  pleasure 
of  the  Board  of  Governors  as  an  ex 
officio  member  thereof  with  vote. 
[Broker  Governors  shall  be  members  of 
the  Corporation  or  general  partners  or 
officers  of  a  member  organization. 
Public  Governors  shall  be 
representatives  of  the  Public  unaffiliated 
with  the  Corporation  or  any  broker  or 
dealer  in  seciirities.] 

Election  of  Chairman  and  Vice- 
Chairman  of  the  Board 

Sec.  4-2.  The  Chairman  of  the  Board 
of  Governors  and  the  Vice  Chairmen  of 
the  Board,  to  be  eligible  for  nomination, 
must  each  have  been  a  member  of  the 
Corporation  or  a  general  partner  or  an 
executive  officer  [vice president  or 
above]  of  a  member  organization  for  a 
cumulative  period  of  at  least  three  years 
immediately  preceding  the  day  his  term 
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of  office  commences.  Any  lapses  in  such 
continuous  membership  or  association 
which  total  thirty  days  or  less  will  not 
disqualify  a  candidate  who  has 
otherwise  been  a  member  or  ao 
associated  for  three  years  immediately 
preceding  the  day  his  term  of  office 
commences.  In  addition,  one  Vice 
Chairman  and  the  organization  with 
which  he  is  [affiliated]  associated  shall 
conduct  primarily  a  [business  with 
pubUc  securities  customers]  non- 
member  public  customer  business:  and 
the  other  Vice  Chairman  shall  spend  the 
ma  JOT  portion  of  his  time  on  (either  or 
both  trading  floors]  the  trading  floor  of 
the  Exchange  or  be  [affiliated] 
associated  with  an  organization  [a 
substantial]  the  primary  portion  of 
whose  business  is  conducted  on  [either 
or  both  of]  such  trading  floorfs]. 

The  Chairman  of  the  Board  and  the 
Vice  Chairmen  of  the  Board  shall  each 
be  elected  by  the  membership  of  the 
Corporation  at  the  annual  meeting.  The 
Chairman  shall  be  elected  for  a  term  of 
two  years  [or]  and  until  his  successor  is 
elected  and  qualifies.  Each  Vice 
Chairman  shall  be  elected  for  a  term  of 
one  year  [or]  and  until  his  successor  is 
elected  and  qualifies. 

After  serving  two  consecutive  two- 
year  terms  to  whch  he  has  been  elected 
by  the  membership,  the  Chairman  shall 
be  ineligible  for  further  service  in  such 
office  until  after  an  interval  of  at  least 
one  year. 

After  serving  four  consecutive  one> 
year  terms  to  which  he  has  been  elected 
by  the  membership,  a  Vice  Chairman 
shall  be  ineligible  for  further  service  in 
such  office  until  after  an  interval  of  at 
least  one  year. 

[Terms  served  prior  to  the  third 
Wednesday  of  March  in  1981  by  the 
Chairman  and  Vice  Chairmen  shall  not 
be  counted  in  computing  their  len^  of 
service.]  , 

Classification 

Sec.  4-3.  The  On-Floor,  Off-Floor  and 
At-Large  Governors,  and  Appointed 
Public  Governors  shall  be  divided  into 
three  classes.  Commencing  in  1986, 
[0](7ne  such  class  shall  be  [elected  by 
the  membership  of  the  Corporation] 
constituted  by  election  and  appointment 
each  year  to  serve  for  three  years  [or] 
and  until  their  successors  are  elected 
and  qualify. 

[The  classes  whose  terms  expire  on 
the  third  Wednesdays  of  March  in  1981, 
1982,  and  1983  respectively  shall  each 
have  eight  Broker  Governors.  The  class 
whose  term  expires  in  1983  shall  have 
one  public  governor.] 

Notwithstanding  the  provisions  of  By- 
Law  4-1  and  the  first  paragraph  of  this 
by-law,  XT]tlhe  classes  [to  be  elected  at 


the  annual  meetings  of  members 
commencing  in  1961  and  in  succeeding 
years,  and  whose  terms  expire  on  the 
third  Wednesday  of  March  in  1984  and 
on  such  day  in  succeeding  years,  shall 
each  be  composed  of  seven  Broker 
Governors  and  one  Public  Governor] 
whose  terms  expire  in  1986, 1987  and 
1988  shall  remain  as  currently 
constituted  until  their  terms  expire. 

Elections  Conunittee 

Sec.  la-ll(a).  The  Elections 
Committee  shall  have  supervision  over 
the  balloting  at  all  elections  of  the 
Corporation  and  at  all  meetings  thereof 
to  consider  proposed  amendments  to  the 
B^4^ws  or  other  matters.  It  shall 
administer  the  By-Laws  and  rules 
governing  voting  at  all  elections  and 
meetings  of  the  Corporation  and  shall 
make  or  recommend  for  adoption  such 
rules  as  it  may  deem  necessary  for  the 
conduct  of  such  voting.  As  provided  in 
Section  3-7  of  the  By-Laws,  the 
Committee  shall  receive  nominations  for 
positions  to  be  filled  at  the  aimual 
meeting  of  the  Corporation. 

Appeals 

Sec.  ll-l(a].  An  appeal  to  the  Board 
of  Governors  from  a  decision  of  a 
Standing  Committee,  other  than  the 
Admissions  Committee,  the  Arbitration 
Committee,  the  Business  Conduct 
Committe  or  the  Disciplinary  Review 
Committee,  may  be  taken  by  a  member 
or  member  organization  interested 
therein  by  filing  with  the  Secretary  of 
the  Corporation  a  written  notice  of 
appeal  within  ten  days  after  the 
decision  has  been  rendered.  A  member 
of  a  Standing  Committee,  other  than  the 
Admissions,  Arbitration,  Busbiess  . 
Conduct  Committee,  Elections 
Committee  or  Disciplinary  Review 
Committee,  taking  part  in  the  hearing  of 
a  matter,  may  by  filing  written  notice 
with  the  Secretary  of  the  Corporation 
within  ten  days  after  a  decision  has 
been  made  thereon,  appeal  therefrom  to 
the  Board  of  Governors.  There  shall  be 
no  appeal  fiom  a  decision  of  the 
Committee  on  Admissions,  except  as 
provided  in  Section  17-5  of  Article  XVII. 
There  shall  be  no  appeal  from  a  decision 
of  the  Arbitration  Committee  in  any 
arbitration  proceeding  or  from  a 
decision  of  the  Disciplinary  Review 
Conunittee  in  a  disciplinary  action  or 
proceeding. 

(b)  Notwithstanding  the  foregoing, 
any  appeal  from  a  decision  of  the 
Nominating  Committee  or  the  Elections 
Committee  regarding  the  eligibility  of 
any  candidate  for  election  to  the  Board 
of  Governors  by  the  membership  shall 
be  heard  by  a  special  committee  of  the 
Board  of  Governors  composed  of  not 


le^rthan  a  majority  of  all  governors 
who  are  not  then  candidates  for  office 
on  the  Board.  An  affected  candidate  or 
interested  party  may  appeal  by  filing  a 
written  notice  thereof  with  the 
Secretary  of  the  Corporation  within 
seven  days  after  a  decision  as  to  his 
eligibility.  Said  notice  shall  also  state 
the  reasons  for  his  appeal  and  the  relief 
requested  He  may  appear  before  the 
special  committee  and  present 
arguments  concerning  his  eligibility.  An 
appropriate  record  shall  be  kept  The 
decision  of  the  special  committee  shall 
be  final. 

n.  Self-Regulatory  Organixadoo's 
Statement  of  the  Purpose  of,  and 
SUtutoiy  Basis  for,  die  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  'a 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  proposed  changes  to  PHLX  by- 
laws would  provide  for  3  classes  of 
governors  who  will  serve  for  terms  of  3 
years.  Each  class  will  be  composed  of  4 
categories  of  governors:  3  on-flo(»;  3  off- 
floor;  1  at-large;  and  1  public.  Except  for 
public  governor,  all  categories  of 
governors  will  be  elected.  Public 
governors  will  be  appointed  by  the 
Board.  The  new  categories  will  apply  to 
each  successive  outgoing  class  of 
governors;  incumbent  governors  will  not 
be  affected  until  their  terms  expire. 
Also,  the  restrictions  against  dual 
associations  among  governors  have 
been  broadened  to  include  independent 
candidates  and  the  Chairman  of  the 
Board.  Except  for  restrictions  regarding 
dual  associations,  which  now  apply 
equally  to  independent  and  slated 
candidates,  the  by-law  changes  do  not 
affect  the  right  of  a  member  to  run  as  an 
independent  candidate. 

A  brief  summary  of  some  of  the 
particular  drafting  changes  follows: 

In  By-law  3-6(c).  the  term  "affiliated" 
is  changed  to  "associated"  and  the  term 
is  defined  for  purposes  of  determining 
what  type  of  associations  will  operate  to 
disqualify  more  than  one  person  from 
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serving  on  the  Board  of  Governors.  By- 
law a-6(e)  provides  for  the  resignation 
of  a  govemorfs)  who  becomes 
associated  with  the  same  member 
organization  as  another  governor 
through  merger  or  consolidation  of  their 
respective  member  organizations. 
Similarly.  By-law  3-6{f)  provides  for 
resignation  of  a  governor  who  has  a 
change  in  occupation  category  or 
member  organization  which  causes  the 
number  of  governors  required  in  one  of 
those  categories  to  fall  below  the 
minimum  number  set  in  By-law  4-1. 

The  prohibition  against  multiple 
associations  among  governors  is 
broadened  to  include  independent 
nominees  in  By-law  3-7(a]  and  the 
Chairman  of  the  Board  in  By-law  3-6(c). 
Also,  there  may  be  no  independent 
nominations  of  incumbent  governors 
whose  terms  are  not  expiring. 

For  purposes  of  qualifying  to  be  a 
candidate  for  governor,  an  "executive 
officer  of  a  member  organization"  is 
defined  as  a  person  with  the  title  of 
vice-president  and  above. 

The  first  paragraph  of  By-law  3-9(a) 
concerning  is  deleted  as  surplusage:  this 
material  is  covered  in  the  remaining 
paragraphs  of  this  By-law. 

By-law  -1  sets  out  the  new 
composition  of  the  Board  and  defines 
the  categories  of  on-floor,  off-floor,  at- 
large  and  public  governor. 

Clarifying  changes  are  made  to  By- 
law 4-2  in  order  to  conform  it  to  prior 
sections  and  to  excuse  a  lapse  of  thirty 
days  of  otherwise  continuous 
memberships  from  making  a  candidate 
ineligible  for  nomination  as  Chairman  of 
the  Board. 

The  amendments  to  By-law  4-3 
provide  for  integration  of  the  new 
governance  rules  over  the  next  three 
years  as  each  successive  class  of 
governors  expires. 

New  By-law  ll-l(a)  provides  for  a 
special  appeal  procedure  for  decisions 
of  Nominating  and  Election  Committees 
regarding  eligibility  of  a  candidate  for 
election  to  the  Board  of  Governors. 

The  proposed  rule  change  which 
generally  provides  for  a  more  balanced 
representation  among  off-floor  and  on- 
floor  members  and  the  appointment  of 
public  governors  is  consistent  with 
Section  6lb)(3)  of  the  Act. 

B.  Self-Regulatory  Oi'ganization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competiton. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Uming  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
20459.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  4. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lohn  Wheeler. 

Secretary. 

(PR  Doc.  85-26973  Filed  11-12-85:  8:45  am] 
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[Release  No.  tC-147U;  FN*  No.  812-6105] 

Commerzbank  Aktiengeseltschaft; 
Notice  of  Applicatton 

November  6, 1985. 

Notice  is  hereby  given  that 
Commerzbank  Aktiengesellschafl 
("Bank"),  c/o  David  ].  Schwartz,  Esq.. 
Debevoise  &  Plimpton.  875  Third 
Avenue,  New  York.  N.Y.  10022,  and 
Commerzbank  U.S.  Finance.  Inc. 
("Subsidiary."  and  together  with  Bank, 
"Applicants"),  c/o  Ulrike  Ahlers,  Esq., 
Commerzbank  Aktiengesellschaft,  55 
Broad  Street.  New  York,  New  York 
10004.  filed  an  application  on  May  2. 
1985,  and  an  amendment  thereto  on 
October  3, 1985,  pursuant  to  section  6(c] 
of  the  Investment  Company  Act  of  1940 
("Act"),  for  an  order  of  the  Commission 
exempting  Applicants  bom  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Conunission  for  a 
statement  of  the  representations  made 
therein,  which  are  summarized  below, 
and  to  the  Act  for  a  statement  of  the 
relevant  provisions  thereof.  ! 

The  Applicants  state  that  the  Bank,  a 
banking  corporation  organized  under  the 
laws  of  the  Federal  Republic  of 
Germany,  with  approximately  140.000 
shareholders  is  one  of  the  "Big  Three" 
German  banks.  As  of  Deceml^r  31. 1984. 
the  Bank  had  total  assets  of  U.S. 
$38,940,778,000  and  total  loans 
amounted  to  U.S.  $28,671,662,000. 
representing  73.6%  of  total  assets. 
According  to  the  application,  the  Bank 
offers,  directly  or  through  its 
subsidiaries,  a  wide  range  of 
commercial,  retail  and  investment 
banking  services  in  Germany  as  well  as 
internationally. 

The  application  states  that  the 
Subsidiary  is  a  Delaware  Corporation, 
all  of  whose  capital  stock,  when  issued, 
will  be  owned  by  the  Bank.  The 
Subsidiary  represents  that  there  has 
been,  and  undertakes  that  in  the  future 
there  will  be,  no  public  offering  of  its 
capital  stock  or  any  other  of  its  equity 
securities.  The  Applicants  state  that  the 
Subsidiary's  sole  business  will  be  the 
issuance  and  selling  of  its  commercial 
paper  notes  and  joaning  the  net 
proceeds  from  the  sale  thereof  to  the 
Bank  and  issuing  and  selling  the 
Subsidiary's  other  debt  securities  and 
advancing  or  loaning  the  net  proceeds 
from  the  sale  thereof  to  the  Bank.  The 
Applicants  state  that  substantially  all  of 
the  Subsidiary's  assets  will  consist  of 
the  Subsidiary's  right  to  receive 
repayments  from  the  Bank  of  the  Bank's 
indebtedness  arising  by  reason  of  the 
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loans  and  other  advances  so  made  by 
the  Subsidiary. 

The  application  states  that  the  Bank  is 
subject  to  extensive  supervision  and 
regulation  by  Gennan  banking 
authorities  which  is  comparable  iii  many 
respects  to  the  supervision  of  United 
States  commercial  banks.  The  Federal 
Banking  Supervisory  Authority  and  the 
Federal  Banking  Law  under  which  the 
Authority  regulates,  impose  the 
following  requirements,  among  others, 
on  German  banks:  each  bank  must 
maintain  adequate  equity  capital  and 
liquidity;  large  loans  must  be  restricted 
in  relation  to  a  bank's  equity  capital; 
and  periodic  reports  must  be  filed  with 
regard  to  minimum  reserve,  liquidity, 
equity  capital,  and  foreign  exchange 
limitations.  The  German  Central  Bank 
assists,  and  cooperates  with  the  Federal 
Banking  Supervisory  Authority,  with 
regard  to  the  supervision  of  banking 
activities  in  the  Federal  Republic  of 
Germany. 

According  to  the  application,  the  Bank 
proposes  to  issue  short-term  negotiable 
promissory  notes  of  the  type  generally 
referred  to  as  commercial  paper  in  the 
United  States  in  order  to  provide  an 
alternative  source  of  supply  of  United 
States  dollars.  The  Subsidiary  proposes 
to  issue  and  sell  in  the  United  States 
commercial  paper  notes  (which  together 
with  the  commercial  paper  notes  issued 
by  the  Bank  are  hereinafter  referred  to 
as  the  "Commercial  Paper  Notes"). 

It  is  stated  that  the  Commercial  Paper 
Notes  will  be  issued  in  minimum 
denominations  of  U.S.  $100,000  and  the 
other  terms  thereof,  including  their 
maturity  and  manner  of  offering,  will  be 
such  as  to  qualify  them  for  exemption 
from  registeration  under  the  Securities 
Act  of  1933,  as  amended  (the  "Securities 
Act"),  provided  by  section  3(a)(3)  or 
section  4(2)  of  the  Securities  Act.  The 
Applicants  state  that  they  will  not  issue 
or  sell  any  Commercial  Paper  Notes 
until  having  received  an  opinion  of  its 
legal  counsel  in  the  United  States  that 
the  Commercial  Paper  Notes  would  be 
entitled  to  such  an  exemption.  The 
Applicants  do  not  request  Commission 
review  or  approval  of  such  opinion 
letter.  The  Applicants  further  represent 
that,  prior  to  their  issuance,  the 
Commercial  Paper  Notes  will  have 
received  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization  and  that  the 
Applicants'  United  States  counsel  shall 
have  certified  that  such  rating  shall  have 
been  received,  provided,  however,  that 
no  such  rating  shall  be  required  to  be 
obtained  If  in  the  opinion  of  such  United 
States  counsel,  after  having  taken  into 


account  for  the  purpose  of  such  opinion 
the  doctrine  of  "intergration"  referred  to 
in  Rule  502  under  the  Securities  Act  and 
various  releases  and  no-action  letters 
made  public  by  the  Commission,  an 
exemption  from  registration  is  available 
under  section  4(2)  of  the  Securities  Act. 

The  application  states  that  the 
Commercial  Paper  Notes  will  be  issued 
and  sold  by  the  Applicants  through  one 
or  more  commercial  paper  dealers  in  the 
United  States  to  investors.  It  is 
represented  that  the  Commercial  Paper 
Notes  will  not  be  advertised  or 
otherwise  offered  for  sale  to  the  general 
public,  but  instead  will  be  sold  to 
institutional  investors  and  other  entities 
and  individuals  who  normally  purchase 
commercial  paper.  The  Applicants  also 
state  that  they  undertake  to  ensure  that 
each  offeree  of  the  Commercial  Paper 
Notes  will  receive  prior  to  purchase  a 
memorandum  which  briefly  describes 
the  Applicants'  business  and  includes 
the  Bank's  most  recent  publicly- 
available  annual  financial  statements, 
which  shall  have  been  audited  in  a 
manner  customarily  done  for  the  Bank 
by  German  auditors,  together  with  a 
description  of  the  material  differences,  if 
any,  between  accounting  principles 
applied  in  the  preparation  of  such 
financial  statements  and  generally 
accepted  accounting  principles  applied 
by  United  States  banks.  The  Applicants 
state  that  such  memorandum  will  be  at 
least  as  comprehensive  as  those 
customarily  used  in  commercial  paper 
offerings  in  the  United  States  and  will 
be  updated  periodically  to  reflect 
material  changes  in  the  Applicants' 
financial  status.  Applicants  consent  to 
any  order  granting  the  relief  requested 
being  expressly  conditioned  on  the 
foregoing  undertaking 

The  Applicants  state  that  in  the  event 
that  the  Commercial  Paper  Notes  are 
issued  by  the  Subsidiary  rather  than  by 
the  Bank  directly,  the  Bank  will 
unconditionally  guarantee  the 
Commercial  Paper  Notes.  The  Bank  will 
expressly  consent  to  the  enforcement  of 
such  obligation  directly  by  the  holders 
of  the  Commercial  Paper  Notes  or  by  the 
issuing  and  paying  agent  for  the 
Commercial  Paper  Notes,  which  will  be 
a  major  commercial  bank,  on  behalf  of 
such  holders.  The  Bank's  obligations  in 
respect  of  its  direct  liabilities  to  holders 
of  Commercial  Paper  Notes  issued  by  it 
and  its  liabilites  to  the  Subsidiary, 
including  its  liabilities  in  respect  of  the 
Subsidiary's  obligations  under  the 
Commercial  Paper  Notes,  will  rank  pari 
passu  and  equally  with  all  deposit 
liabilities  and  other  unsecured, 
unsubordinated  indebtedness  of  the 
Bank  and  superior  to  any  subordinated 


indebtness  of  the  Bank  and  to  claims  of 
holders  of  its  capital  stock.  The  Bank 
states  that  it  will  expressly  accept  the 
jurisdiction  of  any  State  or  Federal  court 
in  the  City  of  New  York,  and  will 
authorize  an  agent  in  the  City  of  New 
York  to  accept  service  of  process  in  any 
action  based  upon  Commercial  Paper 
Notes  issued  or  supported  by  it  or  its 
obligations  to  the  Subsrdiary.  Such 
consent  to  jurisdiction  and  such 
appointment  of  an  authorized  agent  to 
accept  service  of  process  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  any 
Commercial  Paper  Notes  have  been  paid 
by  the  Bank  or  the  Subsidiary. 

The  Applicants  state  that  they  may, 
fit)m  time  to  time,  offer  debt  securities 
other  than  the  Commercial  Paper  Notes 
in  the  United  States.  The  proceeds  of 
any  such  debt  securities  would,  in  the 
case  of  debt  securities  issued  by  the 
Subsidiary,  be  loaned  or  advanced  to 
the  Bank.  The  obligations  of  the 
Subsidiary  in  respect  of  any  such  debt 
securities  issued  by  it  would  be 
supported  by  the  Bank's  unconditional 
guarantee.  The  Applicants  undertake 
that,  prior  to  their  issuance,  any  further 
issue  of  the  Applicants'  debt  securities 
other  than  the  Commercial  Paper  Notes 
will  have  received  one  of  the  three 
highest  investment  grade  ratings  from  at 
least  one  nationally  recognized 
statistical  rating  organization  and  that 
the  Apphcants'  United  States  counsel 
shall  have  certified  that  the  rating  was 
received.  However,  no  such  rating  shall 
be  required  to  be  obtained  with  respect 
to  an  issue  of  the  Applicant's  debt 
securities  other  than  the  Commercial 
Paper  Notes  if,  in  the  opinion  of  United 
States  counsel  to  the  Applicants,  such 
counsel  having  taken  into  account  for 
the  purpose  thereof  the  doctrine  of 
"integration"  referred  to  in  Rule  502 
under  the  Securities  Act  and  various 
releases  and  non-action  letters  made 
public  by  the  Commission,  en  exemption 
from  registration  is  available  for  the 
issue  pursuant  to  subsection  4(2)  of  the 
Securities  Act. 

The  Applicants  further  undertake  to 
ensure  that  any  such  future  offering  of 
such  debt  securities  in  the  United  States 
will  be  done  on  the  basis  of  disclosure 
documents  which  will  be  no  less 
comprehensive  than  is  customary  for 
U.S.  offerings  of  similar  debt  securities. 
The  Applicants  undertake  to  ensure  that 
any  such  disclosure  documents  will  be 
provided  to  each  offeree  who  has 
indicated  an  interest  in  the  securities  so 
offered  prior  to  any  sale  of  such 
securities  to  such  offeree.  The  Bank 
states  that  it  will,  in  connection  with 
any  future  offering  of  its  or  the 
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Subsidiary's  debt  securities  other  than 
the  Commercial  Paper  notes  in  the 
United  States,  expressly  accept  the 
jurisdiction  of  any  State  or  Federal  court 
in  the  City  of  New  York,  and  will 
authorize  an  agent  in  the  City  of  New 
York  to  accept  service  of  process  in  any 
action  based  upon  such  debt  securities 
issued  or  supported  by  it.  Such  consent 
to  jurisdiction  and  such  appointment  of 
an  authorized  agent  to  accept  service  of 
process  will  be  irrevocable  until  all 
amounts  due  and  to  become  due  in 
respect  of  any  such  debt  securities  have 
been  paid  by  the  Bank  or  the  Subsidiary. 

It  is  claimed  that,  because  compliance 
with  the  Act  would  conflict  with  the 
Bank's  commercial  banking  practices, 
the  Bank  would  be  effectively  precluded 
from  selling  securities  in  the  United 
States  if  it  were  required  to  register  as 
an  investment  company.  The  Bank 
asserts  that  it  is  a  major  conunercial 
bank  subject  to  extensive  regulation  by 
German  and  U.S.  banking  authorities 
and  as  such  is  significantly  different 
from  the  type  of  institutions  that 
Congress  intended  the  Act  to  regulate. 
The  Applicants  contend  that  the  same 
rationale  for  exempting  the  Bank  applies 
equally  to  the  Subsidiary  since  the 
obligations  of  the  Subsidiary  will  in 
effect  be  obligations  of  the  Bank  and 
since  the  Subsidiary's  sole  business  will 
be  to  issue  and  sell  debt  seciuities  and 
loan  the  net  proceeds  of  the  sale  thereof 
to  the  Bank. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  2, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  addresses  stated 
above.  Proof  of  service  (by  affidavit  or. 
in  the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 

(FR  Doc  85-26874  Filed  11-12-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  AdminMration 

FAA  Approval  of  Nolaa  Compatibility 
Program;  SeatUa-Tacoma 
Intematiortal,  Saattta,  Waahington 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  The  Federal  Aviation 
Administration  (FAA)  announced  its 
findings  on  the  noise  compatibility 
pro-am  submitted  by  the  Port  of  Seattle 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  (ASNA)  of  1979  (Pub.  L  96-193)  and 
14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  non-Federal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
April  11, 1985,  the  FAA  determined  that 
the  noise  exposure  maps  submitted  by 
the  Port  of  Seattle  under  Part  150  were 
in  compliance  with  applicable 
requirements.  On  October  4, 1985.  the 
Administrator  approved  the  Seattle- 
Tacoma  International  Airport  noise 
compatibility  program. 

EFFECTIVE  DATE!  The  effective  date  of 

the  FAA's  approval  of  the  Seattle- 
"Tacoma  International  Airport  noise 
compatibility  program  is  October  4. 
1985. 

FOA  FURTHER  INFORMATION  CONTACT: 
Dennis  G.  Osseiikop;  Federal  Aviation 
Administration;  Northwest  Mountain 
Region;  Airports  division.  ANM-611; 
17900  Pacific  Highway  South:  C-68966; 
Seattle,  Washington  98166.  Documents 
reflecting  this  FAA  action  may  be 
obtained  from  the  same  individual. 
SUPKatCNTARV  MFORMATNM:  This 
notice  aimounces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  lot  Seattle- 
Tacoma  International  Airport  effective 
October  4. 1965. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979,  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  im  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
communities,  government  agencies, 
airport  users,  and  FAA  persoimeL 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 


Federal  program.  The  FAA  does  not 
substitute  its  judgement  for  that  of  the 
airport  proprietor  with  respect  to  whicb 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  F^  ISO  program 
recommendations  is  measured 
according  to  the  standards  exptened  in 
Part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979,  and  is 
limited  to  the  following  determinations: 

The  noise  compatibility  program  was 
developed  in  aoxmlance  with  the  provisions 
and  procedures  of  FAR  Part  ISO; 

Program  measures  are  reasonably 
consistent  with  aduevlng  the  goals  of 
reducing  existing  noncompatiliie  land  uses 
around  the  airport  and  preventing  the 
introduction  of  oddltiooal  noocompatihle 
land  uses; 

Program  measures  would  not  create  an 
undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses,  violate 
the  terms  of  airport  grant  agreements,  or 
intrude  into  areas  preempted  by  the  Federal 
Government 

Program  measnres  relating  to  the  use  of 
flight  procedures  can  be  implemented  «ntfain 
the  period  covered  by  the  program  witiMMtt 
derogating  safety,  adversely  Meeting  the 
efficient  use  and  management  of  the 
Navigable  Airspace  and  Air  Traffic  Control 
Systems,  or  adversely  affecting  other  powers 
and  responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  {  isas.  Approval  is  not  a 
determination  coDceming  the 
acceptability  of  land  uaes  under  Federal 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are     * 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 
project  grants  must  be  submitted  to  the 
FAA  Airports  District  Office  in  Seattle, 
Washington. 

The  Port  of  Seattle  submitted  to  the 
FAA  on  February  8. 1985.  the  noise 
exposiJire  maps,  descriptions,  and  other 
docimientation  produced  dvuing  the 
noise  campatibility  planning  study 
conducted  at  Seattle-Tacoma 
Intematixmal  Airport  The  Seattle- 
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Tacoma  Interaational  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  witii 
applicable  requirements  on  April  11, 
1985.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
April  24, 1985. 

The  Seattle-Tacoma  International 
Airport  noise  compatibility  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions. 
It  was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  April 
11, 1985,  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  15 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  October  4, 1985. 

Outright  approval  was  granted  for  14 
specific  program  elements  and  part  of 
the  15th.  Approved  program  elements 
relate  to  both  on-airport  and  off-airport 
actions.  On-airport  actions  include  use 
of  navigational  aids  to  reduce  flight 
track  drift,  establishment  of  a  Noise 
Abatement  Office,  and  on-airport 
operational  alternatives  related  to  future 
siting  of  buildings  and  taxiing.  Off- 
airport  elements  include  property 
acquisition,  transaction  assistance, 
noise  insulation,  navigation  easements, 
and  preventive  land  use  planning  and 
policies. 

Part  of  one  program  element  relating 
to  possible  regulation  of  training  activity 
was  disapproved  pending  submission  to 
the  FAA  of  additional  details  to  permit 
an  informed  analysis  under  section 
104(b)  of  the  ASNA  Act.  This 
disapproval  does  not  reflect  FAA 
opposition  to  the  noise  mitigation 
objectives  of  the  proposal  or  of  the 
concept  on  which  it  is  based.  Rather,  as 


described  above,  the  ASNA  Act 
contemplates  approval  or  disapproval 
within  the  180-day  review  period. 
Lacking  adequate  detail  for  a  proper 
evaluation,  the  FAA  has  disapproved 
this  action.  This  does  not  foreclose 
additional  FAA  review  if  additional 
information  is  submitted  by  the  airport 
operator. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  October  4, 1985. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  Port  of  Seattle 
Field  Office-Noise  Remedy  Programs, 
253  Soutii  152nd  Sti^et,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  October 
31. 1985. 

Charies  R.  Foster, 

Director,  Northwest  Mountain  Region. 
[PR  Doc.  85-28895  Filed  11-12-85;  8:45  am] 
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VETERANS  ADMINISTRATION 
Agency  Forms  Under  0MB  Review 

agency:  Veterans  Administration.  . 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains 
revisions  and  extensions  and  lists  the 
following  Information:  (1)  TTie 
department  or  staff  office  issuing  the 
form.  (2)  tiie  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4) 
how  often  the  form  must  be  filled  out,  (5) 
who  will  be  required  or  asked  to  report. 
(6)  an  estimate  of  the  number  of 
responses,  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (8)  an  Indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 
ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Patricia  Viers,  Agency  Clearance 
Officer  (732),  Veferans  Administration. 
810  Vermont  Avenue  NW,  Washington. 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 


Desk  Officer.  Dick  Eisinger,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW,  Washington.  DC  20503,  (202) 
395-7316.) 

DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  November  5, 1985. 

By  direction  of  the  Administrator 
Everatt  Alvarez.  Jr.. 
Deputy  Administrator. 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  National  Service 
Life  Insurance. 

3.  VA  Form  29-4364. 

4.  On  occasion. 

5.  Individuals  or  households. 
6. 4,300  responses. 

7.  6.450  hours. 

8.  Not  applicable. 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  Veteran's  Application  for  Education 
Benefits. 

3.  VA  Form  22-1990. 

4.  On  occasion. 

5.  Individuals  or  households. 
6. 107,000  responses. 

7.  79.827  hours. 

8.  Not  applicable. 

Extension 

1.  Department  of  Medicine  and 
Surgery. 

2.  Agent  Orange  Registry  Code  Sheet 

3.  VA  Form  10-9009 

4.  Non-recurring. 

5.  Individuals  or  households. 

6.  30.000  responses 

7.  7,500  hours. 

8.  Not  applicable. 

Extension 

1.  Department  of  Medicine  and 
Surgery. 

2.  Reapplication  for  Medical  Benefits. 

3.  VA  Form  10-lOr. 

4.  On  occasion. 

5.  Individuals  or  households. 

6.  630,000  responses. 

7.  50,400  hours. 

8.  Not  applicable. 

[PR  Doc.  85-26969  Filed  ll-l^-85:  &-45  am] 
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Sunshine  Act  Meetings 


Fodanl  Kagiatar 
Vol.  SO,  No.  219 

Wecbesday,  November  13.  1985 


TNs  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtished 
under  the  "Govenvnent  in  the  Sunshine 
Act"  (Pub.  L  94400)  5  UAQ  5S2b(eM3). 


COHTENTS 

Federal  Communications  Commission . 

FederaJ  Home  Loan  Banit  Boaid 

Nationai  Commission  on  Libraries  and 

Information  Sciertce 

Postal  Service  (Board  of  Governors)... 


Hem 
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FEDERAL  COamUNICATIONS  COMMISSION 

November  7, 1985. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  November  14. 1985,  if^iich  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street.  NW., 
Washington.  DC. 

Agenda,  Item  No.,  and  Subject 

Common  Carrier — 1 — Title;  Memorandum 
Opinion  and  Order  on  Further 
Reconsideration  in  the  Cellular  Lottery 
Proceeding.  CC  Docket  No.  83-1096. 
Summary:  The  Commission  will  consider 
the  petitions  for  reconsideration  and/or 
clarification  filed  against  the  Memorandum 
Opinion  and  Order  on  Reconsideration 
(Cellular  Lottery  Reconsideration  Order,  S8 
RR  2d  677)  is  this  proceeding.  The 
Commission  will  also  consider  the  proposal 
of  NewVector  Communications.  Inc.  (See 
Public  Notice  CL-342,  released  August  8, 
1985)  regarding  expediting  the  cellular 
licensing  process. 

Common  Carrier — 2 — Title:  Construction 
Period  for  New  Cellular  Conununications 
Systems:  Notice  of  Proposed  Rulemaking. 
Summary:  The  Commission  will  consider 
adopting  a  Notice  of  Proposed  Rulemaking 
to  amend  its  rules  to  require  a  cellular 
permittee,  in  markets  beyond  the  top-90.  to 
begin  initial  operation  of  its  cellular  system 
within  12  months  of  the  station 
authorization. 

Common  Carriei^-^3— Title:  GTE  Sprint 
Communications  Corporation,  US  Telecom, 
Inc.,  Allnet  Communications  Service*,  Inc. 
and  United  States  Transmission  Systems, 
Inc.  Joint  Petition  for  Expedited 
Rulemaking.  Sranmary:  The  FCC  will 
consider  the  petitioners'  request  for  the 
initiation  of  the  rulemaking  concerning  the 
transition  to  competition  in  the  long 
distance  telephone  market. 

Mass  Media— 1— Title:  Applications  for 
consent  to  the  transfer  of  control  of  the 
American  Broadcasting  Companies,  Inc., 
licensee  of  various  television,  radio  and 
broadcast  auxiUary  stations  and  common 


carrier  authorizatioBS.  to  Capital  Cities 
Commuoications.  Inc.  and  related 
transactions.  Summary:  The  Commissioo 
will  consider  the  applications  to  assign  or 
transfer  control  of  the  broadcast  licenses 
and  common  carrier  authorizations  held  by 
the  American  Broadcasting  Companies. 
Inc.,  directly  or  through  subsidiaries.  Also 
under  consideration  are  variotis  requests 
for  permanent  and  limited  waivers  of  the 
Commission's  multiple  ownership  rules. 
Sections  733555  and  76.501. 
Mass  Media— 2— Title:  (1)  Applications  to 
assign  the  licenses  of  television  stations 
WNEW-TV  and  W64AA  (translator).  New 
York,  New  York;  KTTV.  Los  Angeles, 
California:  KRLD-TV.  Dallas,  Texas; 
KRIV-TV,  Houston,  Texas;  and  WTTG. 
Washington.  D.C..  irom  Metromedia  Radio 
&  Television.  Inc.  to  News  America 
Incorporated  (BALCT-850624ICL-KP  and 
BALCT-850824KR);  (2)  appKcation  to 
assign  the  Ucense  of  station  WFLD-TV. 
Chicago,  Illinois,  from  WFLD  Television. 
Inc.  to  News  America  Television 
Incorporated  (BALCT-8506a«KQ);  and  (3) 
an  application  to  assign  the  hcense  of 
station  WCVB-TV,  Boston.  Massachusetts. 
from  Metromedia  Radio  &  Television,  Inc. 
to  The  Hearst  Corporation  (BALCT- 
850624KK).  Summary:  The  Commission  will 
consider  News  America  Television 
Incorporated's  (K.  Rupert  Murdoch)  and 
The  Hearst  Corporation's  applications  to 
acquire-telcvision  stations  WNEW-TV. 
KTTV.  KRLD-TV,  KRIV-TV.  WTTG  and 
WCVB-TV.  K.  Rupert  Murdoch  presently 
controls  The  New  York  Post,  published  in 
New  York.  New  York,  and  The  Chicago 
Sun-Times,  published  in  Chicago,  Illinois. 
Since  §  73.3555(c)(3)  of  the  Conmiission's 
Rules  prohibits  conmion-ownership  of  a 
daily  newspaper  and  a  television  station, 
Murdoch  has  requested  a  two-year  period 
within  which  to  divest  of  the  newspapers. 
The  Commission  will  also  corwider 
petitions  to  deny  filed  by  Sue  Gottfried;  the 
California  Association  of  the  Physically 
Handicapped,  Inc.,  the  National  Coalition 
on  Television  Violence;  the  Media  Access 
Project;  the  Washington  Association  for 
Television  and  Children;  Metrowest 
Corporation,  licensee  of  WPWR-TV. 
Aurora.  Illinois,  and  Anthony  R.  Martin- 
Trigona. 
Mass  Media— ^3— Title:  Amendment  of  Part  76 
of  the  Commission's  Rules  Concerning 
Carriage  of  Television  Broadcast  Signals 
by  Cable  Television  Systems.  Summary: 
The  Commission  will  consider  initiating  a 
combined  inquiry  and  rule  making 
proceeding  to  consider  the  matter  of 
mandatory  signal  carriage  rules  for  cable 
systems. 
Mass  Media— 4— Title:  The  Use  of  Subcarrier 
Frequencies  in  the  Aural  Baseband  of 
Television  Transmitters  (Docket  No.  21323). 
Amendment  of  Parts  2. 73.  and  76  of  the 
Commission's  Rules  to  Authorize 


Transmission  of  Teletext  by  TV  Stations 
(BC  Docket  No.  81-741).  Amendment  of 
Parts  2.  73.  and  78  of  the  Commission's 
Rules  to  Authorize  the  Offering  of  Data 
Tranamisaion  Services  on  the  Vertical 
Blanking  Interval  by  TV  Stations  (MM 
Docket  Na  84-188).  Amendment  of  Part  76 
of  the  Commission's  Rules  aiKi  Regulaions 
(§t  78^9-78.83)  with  Respect  to 
"Saturated"  Cable  Television  Systems 
(Docket  No.  21472).  Amendment  of  Part  78 
of  the  Commission's  Rules  and  Regulations 
Concerning  Cable  Carriage  of  Significantly 
Viewed  Signals  (RM-3745).  Petition  for 
Inquiry  into  the  Circomstances  Justifying 
the  Continuation  or  Deletion  of  i{  78.55, 
78.57,  78.59  and  76itl  of  the  Commission's 
Regulations. 

Mass  Media — 6— Summary:  The  Commission 
will  consideT  an  action  in  several 
proceedings  that  relate  to  mandatory  signal 
carriage  rules  for  cable  television  systems. 
Title:  Amendment  of  Part  73  (tf  the 
Commission's  Rules  Conoemii^  Equal 
EmfAoyment  Opportunity  in  the  Broadcast 
Radio  and  Television  Services. 
Amendment  of  Broadcast  Equal 
Employment  Opportunity  Rules  and  FCC 
Form  395.  Summary:  The  Commission  will 
consider  initiating  a  rule  making 
proceeding  proposing  changes  to  the  equal 
employment  opportunity  (EEO)  rules  and 
reporting  requirements  for  broadcast 
stations.  The  Conmussion  also  will 
consider  whether  to  terminate  the  existing 
broadcast  EEO  proceeding  (Docket  No. 
21474,  RM-3397  and  RNt-^664). 
Issued:  November  6, 1985. 

Federal  Communications  Commission. 

William ).  Tricarico. 

Secretary. 

[FR  Doc.  85-27049  Filed  11-8-85;  1:57  pm] 

BtLUNO  COOE  8713-01-4I 


FEDERAL  NOME  LOAN  BANK  BOARD 

"FEDERAL  REQISTER"  CfTATION  OF 
PREVIOUS  ANNOUNCEMSir  Vol.  No.  SO, 
Page  No.— 45705.  Date  Published— 
Friday,  November  1. 1985. 

PLACE:  In  the  Board  Room.  6th  Floor. 
1700  G  St..  NW..  Washington.  DC. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Ms.  Gravlee  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  'The  following 
item  has  been  withdrawn  from  the  open 
meeting  scheduled  today  at  10:00  a.m. 
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46859-46869 


Industry  Conflicts  of  Interest. 
Jeff  Sconycra. 
Secretary, 
No.  27.  November  8, 1985. 

[FR  Doc.  85-26998  Filed  11-8-85: 10:53  am) 

nUJNG  CODE  6730-01-M 


NATIONAL  COMMISSION  ON  UBRARIES 
AND  INFORMATION  SCIENCE 

DATE  AND  TIME:  December  2  and  3, 1985. 
place:  Sheraton  National  Hotel. 
ArUngton.  Virginia. 
STATUS: 

December  2. 1985, 9;00  to  lO.-OO  a.m.  Closed. 
Sec.  1703.202  (2)  and  (6)  of  the  Code  of 
Federal  Regulations,  45  CFR,  Part  1703. 
December  2, 10:00  a.m.  to  5:00  p.m. 
December  3.  9.00  a.m.  to  5:00  p.m.  Open. 

MATTERS  TO  BE  DISCUSSED: 

Chairman's  Report 
Approval  of  Minutes 

Discussion,  The  Role  of  Fees  in  Supporting 
Library  and  Information  Services  in 
Public  and  Academic  Libraries 
Executive  Director's  Report 
—FY  1985  Final  Program  Report 
—FY  1986  Progress  Report 
Discussion,  Report  from  the  Censorship  Study 
Committee  Reports 
— Ad  Hoc  Bicentennial 
— ^Budget  and  Finance 
— Public  Affairs 
Guest  Speaker  Vartan  Gregorian.  President. 

New  York  Public  Library 
Old  Business 
New  Business 

Report,  Preliminary  Conference  Design 
Group,  Mr  William  Asp,  chairman 


CONTACT:  Toni  Carbo  Bearman, 
Executive  Director,  (202)  382-0840. 
Tool  Carbo  Bearman, 

Executive  Director. 
November  6, 1985. 

[FR  Doc  85-27013  Filed  11-8-85;  12:49  pmj 

BILUNQ  CODE  7S27-01-M 


POSTAL  SERVICE  (BOARD  OF  GOVERNORS) 

Notice  of  Vote  to  Close  Meeting. 

At  its  meeting  on  November  4. 1985, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  unanimously  voted 
to  close  to  public  observation  its 
meeting  scheduled  for  December  2. 1985, 
in  Washington.  DC.  The  meeting  will 
involve  consideration  of  a  proposed 
filing  with  the  Postal  Rate  Commission 
regarding  third-class  mail  sacking 
requirements. 

"The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Camp,  Griesemer,  McKean, 
Peters,  Ryan,  Sullivan  and  Voss; 
Postmaster  General  Carlin;  Deputy 
Postmaster  General  Strange;  Secretary 
to  the  Board  Harris;  General  Counsel 
Cox:  and  Counsel  to  the  Governors 
Califano. 

The  Board  of  Governors  has 
determined  that,  pursuant  to  section 
552b(c)(3)  of  Title  5.  United  States  Code, 
and  §  7.3(c)  of  Title  39.  Code  of  Federal 
Regulations,  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)].  because  it  is  likely  to 


disclose  information  in  ccmnection  with 
proceedings  under  chapter  36  of  Title  39 
(having  to  do  with  postal  ratemaking, 
mail  classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(4)  of 
Title  39,  United  States  Code.  The  Board 
also  determined  that  pursuant  to  section 
552b(c)(10)  of  Title  5,  United  States 
Code,  and  S  7.3(})  of  Title  39.  Code  of 
Federal  Regulations,  the  discussion  is 
exempt  because  it  is  likely  to 
specifically  concern  the  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  or  the  litigation  of  a 
particular  case  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  this  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
§  7.6(a)  of  Tide  39.  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
to  be  closed  may  properly  be  closed  to 
public  observation,  pursuant  to  section 
552b(c)(3)  and  (10)  of  Tide  5  and  ^^ection 
410(c)(4)  of  Title  39,  United  States  Code, 
and  §  7.3(c)  and  G)  of  Tide  39,  Code  of 
Federal  Regulations. 
David  F.  Harris. 
Secretary. 
[FR  Doc.  85-27085  Filed  11-8-85:  3:38  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21, 23,  and  91 

(Docket  No.  2381S;  Amendment  Nos.  21-58, 
23-32.  and  91-191] 

Shoulder  Harnesses  in  Normal,  Utility, 
and  AcrolMtic  Category  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  The  amendment  to  Part  23  of 
the  Federal  Aviation  Regulations 
requires  the  installation  of  shoulder 
harnesses  at  all  seats  of  normal,  utility, 
and  acrobatic  category  airplanes  with  a 
passenger  seating  configuration, 
excluding  pilot  seats,  of  nine  or  less, 
manufactured  one  year  after  the 
effective  date  of  the  amendment.  The 
amendment  to  Part  91  of  the  Federal 
Aviation  Regulations  requires  the  pilot- 
in-command  to  brief  passengers  on  how 
to  fasten  and  unfasten  their  shoulder 
harnesses  for  both  takeoff  and  landing 
in  aircraft  with  installed  shoulder 
harnesses.  The  amendment,  also, 
requires  each  occupant  to  use  a  shoulder 
harness,  if  installed,  for  takeoff  and 
landing.  These  amendments  respond  to 
the  conclusions  of  an  FAA 
Crashworthiness  Study  Report,  to  a 
petition  for  rulemaking  from  the  General 
Aviation  Manufacturers  Association 
and  to  safety  recommendations  from  the 
National  Transportation  Safety  Board. 
These  amendments  will  enhance  the 
crashworthiness  of  small  airplanes 
manufactured  one  year  after  the 
effective  date  of  these  amendments. 
EFFEcnvE  DATE:  December  12. 1985. 
FO«  FURTHER  INFORMATION  CONTACT 
J.  Robert  Ball,  Regidations  and  Policy 
Office  (ACE-110).  Aircraft  Certification 
Division,  Central  Region.  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  Missouri  64106; 
telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

These  amendments  are  based  upon  a 
Notice  of  Proposed  Rulemaking.  Notice 
No.  85-11,  published  in  the  Federal 
Register  (50  FR  19108;  May  6, 1985).  All 
comments  received  in  response  to 
Notice  No.  85-11  were  considered  in 
adopting  these  amendments. 

Background 

Amendment  23-7  to  Part  23  of  the 
Federal  Aviation  Regulations  (FAR),  (34 
FR  13078;  August  13, 1969)  upgraded 
many  airwordiiness  standards  for  small 


airplanes.  Section  23.785  was  amended 
to  require  that  each  occupant  must  be 
protected  from  head  injury  by  a  safety 
belt  and  one  of  the  following:  (1)  A 
shoulder  harness  to  prevent  the  head 
from  contacting  any  injurious  object;  (2) 
elimination  of  any  injurious  object 
within  the  striking  radius  of  the  head;  or 
(3)  an  energy  absorbing  rest  that  would 
support  the  arms,  shoulders,  head,  and 
spine. 

On  January  31, 1973,  the  FAA  issued 
Notice  No.  73-1  (38  FR  2985)  proposing 
to  amend  Parts  23  and  91  of  the  FAR  to 
require:  (1)  Shoulder  harnesses  for  all 
occupants  of  newly  certificated  small 
airplanes;  (2)  shoulder  harnesses  for  all 
occupants  of  small  airplanes 
manufactured  one  year  after  the 
effective  date  of  the  amendments, 
regardless  of  the  type  certification  basis 
of  the  airplane;  and  (3)  all  small 
airplanes  in  service  with  structural 
shoulder  harness  attachment  provisions, 
to  be  equipped  with  shoulder  harnesses 
within  one  year  after  the  effective  date 
of  the  amendment. 

The  final  action  on  Notice  No.  73-1, 
was  supported  by  the  following 
information:  (1)  Approximately  80,000  to 
90,000  of  the  13.000  U.S.  registered  small 
airplanes  in  service  would  have  been 
required  to  add  shoulder  harnesses  on 
the  basis  of  existence  of  structural 
provisions:  (2)  the  cost  per  seat  for  the 
installation  of  a  shoulder  harness  would 
have  varied  from  $20  to  $200  for  most 
airplanes,  and  installations  made  at  the 
factory  would  mainly  have  been  in  the 
$20  to  $40  per  seat  range;  and  (3)  two 
percent  of-the  then  current  airplanes 
would  be  equipped  with  shoulder 
harnesses,  50  percent  of  those  shoulder 
harnesses  would  be  used  on  a  regular 
basis,  and  the  increased  availability  of 
shoulder  harnesses  would  have 
contributed  significantly  to  occupant 
protection  in  an  airplane  accident 

As  the  final  action  on  Notice  No.  73-1, 
the  FAA  issued  Amendment  23-19  to 
Part  23  and  Amendment  91-139  to  Part 
91  (42  FR  30601;  June  16, 1977). 
Amendment  23-19  requires  the 
installation  of  shoulder  harnesses  for 
the  fit)nt  seats  of  all  small  airplanes  for 
which  an  application  for  a  type 
certificate  is  received  after  July  18, 1978. 
Amendment  91-139  requires  the 
installation  of  shoulder  harnesses  for 
the  fit)nt  seats  of  small  airplanes 
manufactured  after  July  18, 1978. 

Section  23.785(j)  was  added  to  require, 
in  part,  that  the  cabin  area  surrounding 
each  seat  within  striking  distance  of  the 
occupant's  head  or  torso  be  free  of 
potentially  injurious  objects  and, 
furthermore,  if  energy  absorbing  designs 
are  used  to  meet  this  requirement,  they 
must  protect  the  occupant  from  serious 


injury  when  the  occupant  experiences 
the  ultimate  inertia  forces  set  forth  in 
§  23.561(b)(2). 

The  National  Transportation  Safety 
Board  (NTSB)  considered  the  new  rules 
to  be  inadequate  since  the  new 
requirements  applied  only  to  the  front 
seats  of  airplanes  and  recommended 
installation  of  shoulder  harnesses  at  all 
seats.  In  response  to  these  safety 
recommendations,  the  FAA  informed  the 
NTSB  that  it  was  considering  the 
feasibility  of  requiring  the  installation  of 
shoulder  harnesses  at  all  seat  locations 
and  that  the  economic  impact  of  the. 
various  options  was  being  carefully 
assessed. 

In  December  1981,  the  FAA  completed 
a  benefit-to-cost  analysis  for  the 
installation  of  shoulder  harnesses  in  all 
general  aviation  airplanes.  The  analysis 
included  nine  alternatives  for 
rulemaking  action  related  to  the 
installation  and  use  of  shoulder 
harnesses.  The  alternatives  considered 
are  cited  as  follows: 

1.  Amend  Part  23  to  require  shoulder 
harnesses  at  all  seats  on  newly 
certificated  airplanes  (extension  of  the 
current  rule  which  requires  shoulder 
harnesses  at  the  front  seats  only). 

Although  this  alternative  would  not 
have  affected  existing  airplane  designs, 
it  would  have  imposed  a  future 
requirement  for  new  airplanes 
regardless  of  whether  the  shoulder 
harness  was  used. 

2.  Amend  Part  23  to  require  structural 
design  provisions  to  accommodate  the 
installation  of  shoulder  harnesses  at  all 
rear  seat  locations  on  newly  certificated 
airplanes. 

■This  alternative  would  have  provided 
the  opportunity  to  install  shoulder 
harnesses,  at  the  owner's  option, 
without  the  need  for  structural  , 

modification.  This  alternative  would 
have  not  been  applicable  to  airplanes 
being  manufactured  under  the 
provisions  of  a  current  type  certificate. 

3.  Amend  Part  91  to  require  a  shoulder 
harness  at  all  seat  locations  on  new 
airplane  models;  that  is,  those  new 
airplane  models  manufactured  under  an 
amended  type  certificate,  within  a 
certain  time  period  after  the  effective 
date  of  the  amendment.  Time  periods  of 
1,  3,  and  5  years  were  considered  for 
this  alternative. 

This  alternative  was  similar  to 
alternative  1,  except  that  the  scope  was 
broadened  to  include  airplanes 
manufactured  under  an  amended  type 
certificate  and  a  transition  period  was 
provided. 

4.  Amend  Part  91  to  require  structural 
provisions  to  accommodate  shoulder 
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harnesses  at  all  seat  locations  on  new 
airplane  designs. 

5.  Amend  Part  91  to  require  shoulder 
harnesses  at  all  seat  locations  on  newly 
manufactured  airplanes  after  a  specified 
date. 

6.  Amend  Part  91  to  require  structural 
provisions  to  accommodate  the 
installation  of  shoulder  harnesses  at  all 
seat  locations  on  all  small  airplanes 
within  a  specified  time  period. 

7.  Amend  Part  91  to  require  the 
installation  of  shoulder  harnesses  at  all 
seats  on  all  small  airplanes  after  a 
specified  time. 

All  airplanes  which  did  not  have 
provisions  for  shoulder  harnesses  would 
have  been  required  to  be  modified  to 
meet  the  crashworthiness  standards  of 
Part  23. 

8.  Amend  Part  91  to  require  structural 
provisions  to  accommodate  the 
installation  of  shoulder  harnesses  at  all 
seat  locations  on  small  airplanes  prior 
to  the  time  of  registration. 

This  would  have  required  sellers  or 
buyers  to  modify  the  airplane  before 
registration  to  the  new  owner. 

9.  Make  no  regulatory  changes. 

The  FAA's  Civil  Aeromedical  Institute 
(CAM!)  completed  a  report  in  March 
1982  entitled  "Crashworthiness  Studies: 
Cabin,  Seat,  Restraint,  and  Injury 
Findings  in  Selected  General  Aviation 
Accidents,"  Report  No.  FAA-AM-82-7. 
Numerous  accidents  were  reviewed  for 
features  of  crashworthiness  and,  in 
particular,  for  the  injuries  to  the 
occupants  in  relation  to  the  apparent 
severity  of  the  impact  and  the 
performance  of  the  cabin  and  occupant 
restraint  systems. 

In  concluding  the  review,  an  estimate 
of  the  value  of  shoulder  harnesses  was 
made  by  the  investigators.  In  the  47 
accidents  selected  for  further  review, 
there  were  136  persons  involved.  Eighty- 
seven  (87)  of  these  136  were  occupying  a 
pilot  or  copilot  seat,  and  it  was 
estimated  that  42  of  the  49  occupants  in 
rear  seats  would  have  had  less  severe 
injuries  had  shoulder  harnesses  been 
available  and  used.  From  this  study,  it  is 
clear  that  shoulder  harnesses  enhance 
the  crashworthiness  of  an  airplane  and 
reduce  the  possibility  of  serious  or  fatal 
injuries  to  occupants  of  other  seats,  in 
addition  to  those  occupying  the  fit)nt 
seats. 

A  review  of  the  1981  Benefit-Cost 
Analysis  and  the  CAMI  Report 
indicated  a  varying  positive  benefit-to- 
cost  ratio  for  alternatives  1,  2,  and  7. 
Because  alternative  7  is  of  such 
complexity  and  cost,  and  because  some 
of  the  data  upon  which  the  1981  study 
was  based  has  changed,  the  FAA  is 
conducting  further  study  of  this 
alternative  before  deciding  if  regulatory 


action  is  needed.  Some  of  the  factors 
which  lead  to  the  conclusion  that  further 
study  was  necessary  are  as  follows: 

1.  The  1981  benefit-to-cost  estimates 
the  overall  costs  to  be  from  $287  million 
to  $328  million  and  more  recent 
information  indicates  even  higher  costs. 

2.  The  cost  of  shoulder  harness 
installation  can  vary  appreciably  from 
one  airplane  to  another.  For  example, 
the  owner  of  an  airplane  manufactured 
without  the  attachment  points  for 
shoulder  harnesses  or  whose  airplane 
requires  structural  strengthening  would 
have  to  bear  significantly  greater 
expense  than  an  owner  whose  airplane 
only  requires  the  installation  of  shoulder 
harnesses. 

3.  Rather  than  retrofit  all  seats,  it  may 
be  more  appropriate  to  retrofit  only 
those  seats  where  it  can  be  done  at 
reasonable  cost  or  to  retrofit  only  the 
front  seats  because  these  seats  have  a 
much  higher  occupancy  rate  than  the 
rear  seats  and,  correspondingly,  the^ 
benefit-to-cost  ratio  will  be  si^iificantiy 
higher. 

The  FAA  requested  information  from 
the  public  relating  to  the  practicality  of 
requiring  the  retrofitting  of  existing 
small  airplanes  with  shoulder  harnesses 
at  all  seats  in  Notice  No.  85-11.  In 
response  to  the  request  information,  the 
FAA  received  little  information  either  to 
support  or  to  reject'further  rulemaking 
action  on  the  retrofit  issue. 

Alternatives  1  and  2  were  rejected 
because  alternative  5,  based  upon  new 
information  and  proposed  in  Notice  No. 
85-11,  would  provide  much  greater 
benefits  than  those  in  alternatives  1  and 
2.  In  preparing  the  benefit-to-cost 
analysis  for  alternative  5  of  the  1981 
analysis,  "Amend  Part  91  to  require  the 
installation  of  shoulder  harnesses  at  all 
seat  locations  on  newly  manufactured 
airplanes  after  a  specified  date.",  it  was 
assumed  that  the  cost  would  include  the 
design,  installation  of  provisions  for 
shoulder  harnesses,  and  the  shoulder 
harness.  Further,  the  actual  installation 
cost  of  shoulder  harnesses,  at  each  seat 
is  now  estimated  at  $150  to  $250  per 
seat,  because  the  attaching  means  for 
these  shoulder  harnesses  will  be 
provided  in  the  affected  airplane.  Prior 
to  developing  Notice  No.  85-11,  the  FAA 
was  informed  by  the  General  Aviation 
Manufacturers  Association,  that  after 
December  31, 1984,  their  newly 
manufactured  small  normal,  utility,  and 
acrobatic  airplanes  with  a  passenger 
seating  configuration,  excluding  pilot 
seats,  of  nine  or  less,  would  have 
structural  provisions  incorporated  and 
the  member  companies  would  be 
voluntarily  installing  shoulder  harnesses 
where  practical. 


The  GAMA  manufacturers,  which 
produce  the  majority  of  small  airplanes, 
indicate  that,  except  for  airplanes  . 
purchased  by  Part  135  operators,  they 
will,  where  practical,  voluntarily 
provide  structural  provisions  and  install 
shoulder  harnesses  at  all  seat  locations 
in  these  small  airplanes.  Accordingly,  a 
review  of  the  benefit-to-cost  analysis 
has  shown  that  alternative  5  would  now 
have  positive  benefits  relative  to  the 
estimated  costs. 

Consequently,  the  FAA  concluded 
that  the  objective  of  alternative  5  would 
be  more  economically  viable  than 
alternatives  1  or  2.  The  substance  of 
alternative  5  was  proposed  in  Notice  No. 
85-11.  For  those  small  airplane 
manufacturers,  which  are  not  members 
of  GAMA,  the  one  year  compliance 
period  requiring  the  installation  of 
shoulder  harnesses  at  all  seat  positions 
on  newly  manufactured  small  airplanes 
was  considered  a  reasonable  length  of 
time. 

Discussion  of  Comments 

In  response  to  Notice  No.  85-11,  the 
FAA  received  comments  from  19 
interested  persons.  Most  comments 
express  agreement  with  the  proposal. 

One  commenter  states  that,  while 
favoring  the  proposal,  amending  S  23.785 
addresses  but  one  part  of  an  overall 
absence  of  meaningful  crashworthiness 
criteria  within  Part  23  of  the  FAR.  This 
commenter  contends  the  proposal  is 
more  form  than  substance  until  such 
time  as  the  ultimate  inertia  forces  set 
forth  in  §  23.561  are  increased.  The  FAA 
does  not  agree  with  these  remarks. 
Numerous  studies  by  the  FAA,  NTSB. 
and  others  indicate  that  a  significant 
improvement  is  made  is  small  airplane 
crashworthiness  by  the  installation  and 
use  of  shoulder  harnesses.  While  the 
Small  Airplane  Airworthiness  Review 
Program  (48  FR  4290,  January  31, 1983), 
addresses  the  commenter's  proposed 
increase  in  the  ultimate  static  inertia 
forces  of  S  23.561  (b)(2],  a  more 
appropriate  course  of  action  is  to 
consider  a  dynamic  testing  requirement 
for  seats  and  restraint  systems 
simulating  the  survivable  crash  event 
and  establishing  criteria  for  occupant 
protection. 

Two  commenters  contend  that 
Technical  Standard  Order  (TSO)-C22f, 
Safety  belts,  must  be  amended.  One 
commenter  states  that  TSO-C22f  should 
be  Eunended  to  require  that  the  minimum 
standards  for  safety  belt  and  shoulder 
harness  systems  be  sufficient  to  restrain 
people  equivalent  to  the  95th  percentile 
man  under  foreseeable  and  survivable 
crash  forces  in  a  dynamic  crash 
enviroimient  with  due  consideration  for 
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the  geometry  of  each  particular 
installation.  The  commenter  also  states, 
that  a  500  percent  increase  in  the 
specified  values  to  which  restraint 
systems  are  presently  required  to  be 
designed  and  manufactured  under  a 
TSO  would  have  minimum  economic 
impact  The  second  commenter  provides 
detailed  changes  to  be  considered  in 
amending  TSO-C22f.  The  FAA  has  a 
program  to  consider  dynamic  testing  of 
seats  within  Part  23  of  the  FAR  and 
shoulder  harnesses  in  this  respect  are 
considered  a  part  of  the  airplane  seats. 
In  addition,  the  FAA  has  a  program  to 
amend  TSO-C22f. 

One  commenter  notes  that  the 
language  used  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
and  the  FAA  is  substantially  different  in 
the  area  of  passenger  restraint  systems. 
The  commenter  suggests  that  conformity 
of  the  FAA  rulemaking  to  terminology 
now  used  throughout  the  passenger 
restraint  industry  (i.e.,  pelvic  restraint; 
upper  torso  restraint)  would  impact 
favorably  on  the  introduction  of 
occupant  restraint  systems  currently 
existing  into  the  aviation  industry  in  a 
form  more  closely  aligned  with  the 
state-of-the-art.  The  FAA  is  aware  of  the 
differences  in  terminology  between 
NHTSA  regulations  and  those  proposed 
by  the  FAA  with  regard  to  occupant 
restraint  systems.  The  FAA  considered 
the  use  of  the  term  "upper  torso 
restraint"  instead  of  the  term  "shoulder 
harness"  in  the  proposal.  Since  many  of 
the  Federal  Aviation  Regulations  use  the 
term  "shoulder  harness"  and  the 
aviation  community  readily  identifies 
with  this  terminology,  the  term 
"shoulder  harness"  is  retained  in  these 
amendments. 

One  commenter  suggests  that  the 
safety  benefits  of  the  proposed  rule 
would  be  significantly  enhanced  by 
requiring  that  manufacturers  make 
available,  within  one  year  following  the 
effective  date  of  the  amendment, 
shoulder  harness  kits  suitable  to  retrofit 
previously  produced  airplanes  of  types 
in  current  production  with  "upper  torso 
restraint  systems"  capable  of  satisfying 
the  amended  rule.  The  commenter 
further  recommends  that  a  subsequent 
date  should  then  be  established  (e.g.. 
two  years^hereafter)  upon  which 
installation  of  such  modification  kits  by 
all  owners  would  become  mandatory. 
However,  another  commenter 
recommends  that  the  installation  of 
shoulder  harnesses  on  existing  airplanes 
remain  on  a  voluntary  basis.  This  issue 
is  one  of  the  subjects  of  a  current  FAA 
study  to  determine  the  economic 
viability  of  alternative  7.  Shoulder 
harness  retrofit  kits  for  all  seats  are 


presently  available  from  the 
manufacturers  of  nearly  all  small 
airplanes.  Upon  completion  of  the  FAA 
study,  a  decision  will  be  made  on 
whether  to  proceed  with  further 
rulemaking. 

One  commenter  requests  that  the 
proposal  be  revised  to  provide  for  the 
irtstallation  of  aft-facing  or  club  seating 
arrangements  in  airplanes  with  a  seating 
capacity  of  six  or  more  without 
installing  shoulder  harnesses  for  aft- 
facing  seats  since  the  seat  back  must  be 
designed  to  withstand  the  inertia  forces 
prescribed  in  §  23.561(d)(2)  to  comply 
vvith  i  23.7850)  of  the  FAR.  The  FAA 
disagrees.  A  shoulder  harness  on  an  aft- 
facing  seat  will  provide  lateral  restraint 
in  many  airplane  accidents  where 
motion  is  not  parallel  to  the  longitudinal 
axis  of  the  aiiplane  and  also  provides 
rebound  protection. 

One  commenter  states  that  although 
no  specific  mention  of  side-facing  seats 
is  made  in  the  regulations,  it  would 
appear  that  installation  of  shoulder 
harnesses  on  these  type  seats  might 
enhance  injuries  when  occupants  are 
subjected  to  the  inertia  forces  of 
S  23.561(b)(2),  and.  therefore,  there 
should  be  other  means  of  protecting 
occupants  of  side-facing  seats.  This 
commenter  suggests  a  requirement 
similar  to  {  23.785(e),  which  is 
applicable  to  berths.  The  FAA 
recognizes  that  providing  an  equivalent 
level  of  safety  on  side-facing  or  club 
seats  may  present  the  designer  a  more 
difficult  task  than  forward-  or  aft-facing 
seats.  Furthermore,  the  commenter  did 
not  provide  any  information  or  data  on 
how  a  level  of  safety  could  be  provided 
that  would  be  equivalent  to  that  which 
would  accrue  from  the  installation  of 
shoulder  harnesses  on  forward-  and  aft- 
facing  seats. 

The  FAA  does  not  have  adequate 
data  to  define  safety  provisions  for  side- 
facing  seats  or  club  seating  equivalent  to 
that  afforded  in  a  forward-  or  aft-facing 
seat  with  a  shoulder  harness  and  does 
not  consider  the  berth  requirements  to 
be  adequate  for  seats.  This  rulemaking 
action  defines  the  occupant  restraint 
requirement  for  forward-  and  aft-facing 
seating  and,  if  an  applicant  chooses  to 
provide  different  seating  arrangements, 
that  applicant  must  provide  adequate 
data  to  substantiate  that  those  seating 
arrangements  provide  an  equivalent 
level  of  safety.  The  FAA  is  clarifying  the 
requirements  being  adopted  in 
§  23.785(g)  by  stating  that  for  seat 
orientations  other  than  forward-  and  aft- 
facing,  the  seat  and  restraint  means 
must  be  designed  to  provide  a  level  of 
occupant  protection  equivalent  to  that 
provided  for  forward-  and  aft-facing 


seats  with  safety  belts  and  shoulder 
harnesses  installed  in  normal,  utility, 
and  acrobatic  category  airplanes.  Also, 
in  light  of  the  proposal  to  adopt  a 
commuter  category  airplane  within  Part 
23  as  set  forth  in  Notice  No.  83-17  (48  FR 
52010,  November  15, 1983).  the  FAA 
plans  to  retain  the  standards  in  effect  on 
the  date  of  issuance  of  Notice  No.  83-17 
respecting  seat  and  shoulder  harness 
requirements  for  commuter  category 
airplanes. 

One  commenter  expresses  a  hope 
that,  concurrent  with  the  installation  of 
shoulder  harness  at  every  seat,  the 
manufacturers  will  make  a  serious 
attempt  to  improve  the  function  and 
comfort  of  occupant  restraint  belts.  This 
commenter  contends  that  many  shoulder 
harness  designs  are  not  well  matched  to 
the  range  of  human  body  forms  and  are 
extremely  uncomfortable,  even  during 
short  term  use.  In  addition,  this 
commenter  states  many  current  designs 
do  not  easily  allow  scanning  of  the 
airspace  by  pilots  for  potential  traffic 
since  the  shoulder  harness  is 
unnecessarily  restrictive  and  does  not 
allow  significant  upfter  torso  movement. 
Another  commenter,  in  opposing  the 
proposal,  recommended  that  the  FAA 
expend  an  effort  in  getting  a  proper 
aviation  restraining  device  for  the  pilot 
and  copilot's  seats  of  existing  airplanes. 
The  FAA  recognizes  that  improvements 
could  be  made  over  currently  installed 
shoulder  harnesses  and  is,  therefore, 
requiring  compliance  with  the 
requirements  of  5  23.785(h)  for  the 
flightcrew  member  seats  of  all  newly 
manufactured  airplanes  by  adoption  of 
new  §S  23.2  and  91.33(b)(14). 

One  commenter  states  that  the  current 
40  percent  usage  rate  of  shoulder 
harnesses  needs  to  be  improved.  This 
commenter  recommends  that 
§  91.14(a)(3)  be  amended  to  require  each 
occupant  to  use  the  available  shoulder 
harness  for  takeoff  and  landing.  The 
FAA  agrees  since  the  mere  availability 
of  shoulder  harnesses  does  not  achieve 
the  purpose  of  having  shoulder 
harnesses  installed.  Therefore,  the  FAA 
amends  S  91.14(a)(3)  as  suggested  by 
this  commenter  in  order  to  achieve  the 
level  of  safety  intended  by  this 
rulemaking  action.  This  commenter 
contends  that  a  further  improvement  to 
safety  could  be  made  if  each  occupant 
were  required,  while  en  route,  to  keep 
the  safety  belt  properly  secured  about 
his/her  person  while  seated.  The  FAA 
agrees  that  this  is  a  prudent  practice  but 
does  not  agree  that  the  Federal  Aviation 
Regulations  should  be  amended  to  make 
this  practice  mandatory.  Passengers  can 
clearly  visualize  the  need  for  properly 
secured  restraint  devices  during  takeoffs 
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and  landing,  but  cannot  visualize  such  a 
need  in  routine  nonturbulent  flight. 
Requiring  restraint  devices  to  be 
secured  without  a  clear  and  identifiable 
need  would  tend  to  dilute  the 
effectiveness  of  the  requirement  of 
§  91.14(a)(3),  as  adopted  by  this 
ruJemaking. 

The  previous  commenter  states  that, 
at  the  present  time,  because  shoulder 
harnesses  are  optional,  seats  and  safety 
belts  in  combination  or  by  themselves 
must  accommodate  the  loads  prescribed 
in  §  23.561.  Additionally,  the  commenter 
contends  that  since  the  shoulder  harness 
can  transfer  large  loads  directly  to  the 
fuselage,  the  shoulder  harness  could 
possibly  carry  a  large  portion  of  the 
prescribed  9^  load  in  a  particular  seat/ 
safety  belt/shoulder  harness  system. 
When  the  shoulder  harness  is  made 
mandatory,  this  commenter  states, 
designers  will  be  in  a  position  to  reduce 
the  strength  of  the  seat/safety  belt 
combination  and  meet  the  standard  on 
the  basis  that  the  combined  seat/safety 
belt/shoulder  harness  system 
accommodates  the  prescribed  load.  This 
commenter  contends  that  the  seat/ 
safety  belt  combination,  of  itself,  should 
continue  to  be  required  to  withstand  the 
prescribed  load  of  9^,  as  should  the 
shoulder  harness,  and  the  entire  seat/ 
safety  belt/shotilder  harness  system. 
The  FAA  agrees  that  there  should  not  be 
a  lowering  of  the  strength  requirements 
for  safety  belts  regardless  of  their 
combination  with  shoulder  harnesses. 
This  amendment  does  not  revise  the 
safety  belt  strength  requirements  of 
§  23.1413,  but  adds  the  should  harness 
requirements  to  the  airworthiness 
standards  of  §  23.785(g).  In  response  to 
this  comment,  the  FAA  requires  each 
safety  belt  and  shoulder  harness  to 
comply  with  S  23.1413,  which  must  meet 
the  load  prescribed  in  §  23.561(b)(2). 

Two  commenters  oppose  the  proposal 
with  regard  to  the  installation  of 
shoulder  harnesses  in  newly 
manufactiu*ed  airplanes  to  be  operated 
in  air  commerce  for  compensation  or 
hire,  and  in  scheduled  passenger 
operations  pursuant  to  Part  135  of  the 
FAR.  One  of  these  commenters  contends 
that  the  FAA  ignored  that  part  of  its 
petition  for  rulemaking  which  stipulated 
that  the  should  harness  installation 
should  not  be  applicable  to  airplanes 
operated  in  air  commerce  for 
compensation  or  hire  under  Part  135 
with  a  passenger  seating  configuration, 
excluding  pilot  seats,  of  nine  or  less.  In 
response  to  this  comment,  the  FAA  did 
not  ignore  that  part  of  the  petition  which 
stipulated  that  shoulder  harnesses 
should  not  be  applicable  to  airplanes 
operated  pursuant  to  Part  135.  The  FAA 


evaluated  the  merits  of  this  aspect  and 
concluded  that  irrespective  of  the  type 
of  operation,  all  newly  manufactured 
normal,  utility,  and  acrobatic  category 
airplanes  with  a  passenger  seating 
capacity,  excluding  pilot  seats,  of  nine 
or  less  should  have  shoulder  harnesses 
installed  at  all  seat  positions. 
Arguments  presented  by  the 
commenters  do  not  persuade  the  FAA 
that  the  proposal  should  be  changed.  In 
support  of  Notice  No.  85-11,  the  FAA's 
report  entitled.  "Crashworthiness 
Studies:  Cabin,  Seat,  Restraint,  and 
Injury  Findings  in  Selected  General 
Aviation  Accidents",  which  is  cited  in 
the  background  paragraph  of  this 
amendment,  concluded  that  shoulder 
harnesses  enhance  the  crashworthiness 
of  an  airplane,  and,  thus,  reduce  the 
possibility  of  serious  or  fatal  injuries  to 
occupants  of  other  seats,  in  addition  to 
those  seats  occupied  by  the  pilot  and 
copilot  or  other  front  seat  passenger. 
The  second  of  these  commenters  states 
that  the  United  States  regional  and 
commuter  airlines  currently  operate  721 
airplanes  of  nine  or  less  passenger  seats 
in  scheduled  Part  135  passenger  service, 
of  which  219  are  single-engine  airplanes. 
In  addition,  this  commenter  states  that 
four  basic  types  account  for  64  percent 
of  all  airplanes  of  this  size:  the  Cessna 
206/207  series,  the  Cessna  402/404 
series,  the  Piper  PA-31  piston  engine 
derivatives,  and  the  Britten-Norman 
Islander  series.  The  commenter  states 
that  these  airplanes  are  equipped  by  the 
manufacturers  with  "airline  interior 
options"  and  are  completely  different 
from  the  normal  interior  options 
purchased  by  personal  and  business  use 
customers.  It  is  tontended  that  because 
the  commuter  airlines  presenUy  operate 
a  substantial  number  of  airplanes  of  the 
affected  size  (as  well  as  larger 
airplanes)  not  equipped  wiA  shoulder 
harnesses,  these  operators  do  not  want 
to  introduce  shoulder  harnesses  to  their 
fleets.  It  is  alleged  that  this  reluctance  is 
not  due  to  a  lack  of  awareness  of  safety, 
but  rather  stems  from  concern  over  the 
confusion  and  perceptions  that  will 
ensue  among  passengers  boarding  some 
commuter  airplanes  equipped  with 
shoulder  harnesses  and  some  without 
shoulder  harnesses.  This  commenter 
cites  the  safety  records  from  the  1984 
NTSB  satatistics  as  1.14  accidents  per 
100.000  flight  hours  for  scheduled  Part 
135  operations,  4.24  accidents  per 
100,000  flight  hours  for  on  demand  air 
taxi  Part  135  operations,  and  9.82 
accidents  per  100,000  Alight  hours  for 
general  aviation  operations.  The  FA.\ 
recognizes,  as  this  second  commenter 
states,  that  the  safety  record  of  Part  135 
scheduled  passenger  operations  has 


been  substantially  better  than  the  safety 
record  for  other  types  of  operation  with 
airplanes  having  nine  or  less  passenger 
seats.  In  addition,  this  commenter 
contends  that  airplanes  of  the  same  tyi>e 
have  a  greater  utilization  rate  in  both 
number  of  flights  and  number  of 
passengers  carried  in  scheduled  Part  135 
operations  than  does  the  same  type  of 
airplane  used  in  personal  or  business 
use;  however,  the  high  rate  of  use  in  Part 
135  operations  relative  to  the  same 
airplane  models  in  general  aviation  use 
exposes  a  substantially  larger  number  of 
people  to  the  unlikely  event  of  an 
accident  Therefore,  the  installation  of 
shoulder  harnesses  at  all  seats  would 
provide  an  enhanced  level  of  safety  to  a 
larger  number  of  people  for  these 
airplanes  when  used  in  Part  135 
operations.  Relative  to  possible 
passenger  confusion  and  perceptions 
among  passengers  relative  to  some 
airplanes  having  shoulder  harnesses  and 
some  not  having  shoulder  harnesses,  the 
commenter  did  not  state  the  nature  of 
the  anticipated  confusion  and 
perceptions  and  the  FAA  does  not 
visualize  any  effect  on  the  resulting 
level  of  safety— only  that  passengers 
might  ask  questions  concerning  the 
installation  of  the  shoulder  harnesses  on 
new  airplanes  used  In  Part  135 
operations.  This  same  commenter  also 
contends  that  the  additional 
maintenance  and  passenger  briefing 
effort  would  pose  a  very  large  burden  on 
the  Part  135  operators.  This  commenter 
presents  neither  information  nor  data  to 
support  this  contention.  The  FAA  does 
not  agree  that  the  installation  of 
shoulder  harnesses  would  impose  any 
signiflcant  additional  maintenance  or 
brieflng  effort  on  Part  135  operators  as 
maintenance  and  briefing  efforts  are 
presently  required  with  respect  to  the 
safety  belts  in  the  affected  airplanes. 
One  commenter  contends  that  the 
implementation  of  the  proposal  is  a 
gesture  in  futility  disguised  as  safety 
and  the  only  results  will  be  more 
litigation  directed  at  pilots  and  owners 
alleging  neglect  to  properly  brief 
passengers.  This  commenter  states  that 
there  is  no  possible  way  of  enforcing  the 
requirements  and  will  be  hard  pressed 
to  get  passengers  to  do  that  which  they 
do  not  have  to  do  on  a  commercial 
carrier.  The  FAA  does  not  agree.  This 
commenter  presented  no  information  to 
support  the  contention  of  more  htigation 
or  that  passengers  will  not  use  shoulder 
harnesses  for  takeoffs  and  landings 
when  available.  In  addition,  S  13.1  of  the 
FAR  addresses  the  issue  of  reporting  to 
the  FAA  any  known  violation  of  any 
regulation  or  order  issued  pursuant  to 
the  Federal  Aviation  Act  of  1958,  as 
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amended,  and  {91-3  places  the 
responsibility  for  operation  of  an 
airplane  upon  the  pilot. 

Another  commenter  states  that  the 
installation  of  shoulder  harnesses  in 
new  airplanes  is  an  unnecessary 
expense  and  the  only  thing  that  the 
proposal  will  do  is  raise  the  price  of 
airplanes.  The  FAA  does  not  agree  that 
the  installation  of  shoulder  harnesses  in 
new  airplanes  is  an  unnecessary 
expense  because  of  the  number  of 
fatalities  and  serious  injuries  that  will 
be  prevented.  With  regard  to  raising  the 
price  of  airplanes,  those  manufacturers 
which  are  GAMA  members  are 
presently  installing  on  a  voluntary  basis 
shoulder  harnesses  at  all  seat  positions 
and.  therefore,  no  additional  expense  is 
being  incurred  that  is  not  currently 
present  in  the  price  of  new  airplanes 
from  these  firms. 

Sections  21.17  and  21.101  are  amended 
to  reference  new  §  23.2.  These 
amendments  are  considered 
nonsubstantive,  but  are  necessary  to 
ensure  that  S  23.785.  which  is  being 
made  mandatorily  retroactive,  will  be 
complied  with  and  incorporated  in  the 
type  certificate,  amended  type 
certificate,  or  supplemental  type 
certificate,  as  appropriate.  New  §  23.2 
could  affect  pending  applications  for 
type  certificates  at  the  time  §  23.2 
becomes  effective.  Also,  compliance 
with  §  23.2  for  newly  manufactured 
airplanes  which  were  previously  type 
certificated  would  require  an  amended 
type  certificate  or  a  supplemental  type 
certificate.  Accordingly,  reference  to 
new  i  23.2  is  needed  in  §5  21.17  and 
21.101. 

The  FAA  is  deleting  the  phrase  "with 
a  passenger  seating  configuration, 
excluding  pilot  seats,  of  nine  or  less"  at 
the  end  of  §  23.785(g].  as  stated  in  the 
notice.  This  phrase  is  redundant 
because  of  the  general  applicability  of 
Part  23  with  respect  to  the  normal, 
utility,  and  acrobatic  categories  of 
airplanes,  as  set  forth  in  S  23.1.  New 
applications  for  a  type  certificate 
pursuant  to  Part  23  for  normal,  utility, 
and  acrobatic  category  airplanes,  is 
limited  to  airplanes  with  a  passenger 
seating  configuration,  excluding  pilot 
seats,  of  nine  or  less. 

Economic  Impact 

The  economic  impact  information 
provided  below  was  prepared  from  the 
Final  Regulatory  Analysis. 

It  is  estimated  that  the  cost  of  a 
shoulder  harness  is  about  $150  to  $250 
per  unit  The  relatively  high  cost  in 
relation  to  automobile  seat  belts  is 
because  of  the  low  production  volume 
and  the  requirement  to  carefully  install 
the  shoulder  harness  to  make  certain  it 


is  property  aligned.  The  Ufe  of  a 
shoulder  harness  is  estimated  to  be  10 
years,  depending  on  use,  the  timing  of 
seat  replacement,  and  the  effects  of 
sunlight  on  the  belting  material. 

The  benefit  of  a  shoulder  harness  is 
the  reduction  in  casualty  loss 
attributable  to  the  shoulder  harness,  that 
is,  the  number  of  lives  and  injuries 
saved  by  those  using  the  shoulder 
harnesses  who  would  have  been  killed 
or  injured  if  they  had  not  used  the 
shoulder  harness. 

There  were  460,000  passenger  seats  in 
the  active  general  aviation  fleet  in  1981. 
There  was  an  average  of  670  passenger 
fatalities  per  year  for  the  period  1979 
through  1981.  Therefore,  the  average 
fatality  rate  over  the  entire  general 
aviation  fleet  was  126  per  100.000  seats. 
The  NTSB  has  conducted  an  analysis 
of  1982  accidents  in  which  the  utihty  of 
shoulder  harnesses  was  evaluated.  In 
these  accidents,  40  percent  of  the 
occupants  were  wearing  shoulder 
harnesses  when  available,  and  this  was 
the  estimate  used  for  the  calculation  of 
benefits  in  the  NPRM.  Since  this 
amendment  revises  the  NPRM's 
proposal  to  now  require  each  occupant 
to  use  the  available  shoulder  harness  for 
takeoff  and  landing,  and  because  there 
has  been  an  active  education  program 
by  the  general  aviation  community  and 
the  FAA  to  promote  the  use  of  shoulder 
harnesses,  the  FAA  now  estimates  that 
shoulder  harness  use  will  increase  to  80 
to  80  percent.  For  the  purpose  of  this 
analysis.  70  percent  will  be  the 
estimated  usage  rate. 

NTSB  estimated  that  about  20  percent 
of  the  people  killed  could  have  survived 
if  they  had  been  wearing  shoulder 
harnesses.  Therefore,  shoulder 
harnesses  are  likely  to  save  about  17.6 
people  per  100.000  seats  per  year  (70%  of 
20%  X 126  fatalities  per  100,000  seats). 
The  FAA  in  1984  valued  a  life  at 
$670,00a  Thus,  over  a  10  year  period,  the 
life  of  a  shoulder  harness,  there  would 
be  a  reduction  in  fatalities  valued  at 
$118  million  for  lOaoOO  seats.  The  cost 
of  equipping  these  seats  with  shoulder 
harnesses  is  $20  million  ($200  per  seat  x 
100,000  seats).  Since  lives  will  be  saved 
uniformly  over  the  ten  year  period  and 
the  shoulder  harness  investment  will  be 
made  in  the  first  year,  the  benefit  to  cost 
ratio  is  about  3.5  taking  into 
consideration  the  time  value  of  money 
(the  FAA  uses  10%). 

There  was  only  one  comment  relating 
to  the  cost  and  benefits.  One  commenter 
indicates  that  Part  135  scheduled 
passenger  operations  is  nine  times  safer 
overall  than  general  aviation  flying  and, 
therefore,  then  was  not  as  great  a  need 
for  shoulder  harnesses  for  this  aviation 


segment  This  comment  was  addressed 
in  a  previous  section. 

Additional  detail  relating  to  the 
economic  impact  can  be  found  in  the 
Regulatory  Evaluation  which  has  been 
placed  in  the  docket 

Trade  Impact 

This  rule  would  have  little  or  no 
impact  on  trade  for  both  U.S.  firms  doing 
business  in  foreign  countries  and  foreign 
firms  doing  business  in  the  U.S. 

In  the  U.S.,  foreign  manufacturers 
would  have  to  meet  U.S.  requirements, 
and,  thus,  they  would  gain  no 
competitive  advantage.  In  foreign 
countries,  U.S.  manufacturers  can  be 
competitive  by  either  installing  or  not 
installing  shoulder  harnesses  depending 
on  requirements.  There  were  no 
comments  relating  to  trade  impact. 

Regulatory  Flexibility  Oetennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  FAA's  criteria  for  a  small 
manufacturer  is  one  with  less  than  75 
employees,  a  substantial  number  is  one 
which  is  not  less  than  11  and  which  is 
more  than  one-third  of  the  small  entities 
subject  to  the  proposed  rule,  and  a  • 
significant  impact  is  one  having  an 
annual  cost  of  more  than  $13,700  in  1984 
dollars  per  manufacturer. 

A  review  of  the  aircraft  manufacturers 
indicates  that  there  are  less  than  eleven 
"small"  manufacturers.  In  addition, 
members  of  the  General  Aviation 
Manufacturers  Association  (GAMA)  are 
voluntarily  Installing  shoulder  harnesses 
and,  therefore,  this  amendment  will  not 
impact  these  manufacturers  whether 
large  or  small 

There  were  no  comments  relating  to 
the  initial  regulatory  flexibility 
determination. 

Conclusion 

The  FAA  has  determined  that  this 
document  involves  regulations  which 
are  not  considered  to  be  major  under  the 
procedures  and  criteria  prescribed  by 
Executive  Order  12291.  However,  this 
document  is  considered  to  be  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979).  A  copy  of 
the  regulatory  evaluation  prepared  for 
this  action  is  contained  In  the  regulatory 
docket.  A  copy  may  be  obtained  from 
the  person  identified  as  the  contact  for 
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further  information.  Furthermore,  the 
FAA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  since  few,  if  any,  small 
entities  are  involved.  In  addition,  this 
final  rule  will  have  little  or  no  impact  on 
trade  opportunities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States. 

List  of  Subjects 

14  CFR  Part  21 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

14  CFR  Part  23 

Aircraft.  Aviation  safety,  Safety,  Air 
transportation,  Tires. 

14  CFR  Part  91 

Air  carriers.  Aviation  safety.  Safety, 
Aircraft.  Aircraft  pilots.  Air  traffic 
control.  Liquor,  Narcotics,  Pilots, 
Airspace,  Air  transportation.  Cargo, 
Smoking,  Airports,  Airworthiness 
directives  and  standards. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Parts  21,  23  and  91  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  21,  23.  and  91]  as  follows: 

PART  21-CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS    11 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352. 
1354(a).  1355. 1421  through  1431. 1502, 
1651(b)(2).  42  U.S.C.  1857f-10, 4321  ef.  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

§21.17    (AnraiKted] 

2.  Section  21.17  is  amended  by 
inserting  "§  23.2,"  inunediately  before 
"§  25.2"  in  paragraph  (a). 

$21,101    (Amended] 

3.  Section  21.101  is  amended  by 
inserting  "§  23.2."  immediately  before 
"§  25.2"  in  paragraph  (a). 


PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY,  AND 
ACROBATIC  CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  49.  U.S.C.  1344, 1354(a).  1355, 
1421. 1423. 1425, 1428. 1429,  and  1430;  49 
U.S.C.  106(g]  (Revised  Pub.  L  97-449.  January 
12, 1983). 

2.  A  new  {  23.2  is  added  to  Part  23  to 
read  as  follows: 

§  23.2    Special  retroactive  requkemenU. 
Notwithstanding  SS  21.17  and  21.101 
of  this  chapter  and  irrespective  of  the 
type  certification  basis,  each  normal, 
utility,  and  acrobatic  category  airplane 
having  a  passenger  seating 
configuration,  excluding  pilot  seats,  of 
nine  or  less,  manufactured  one  year 
after  December  12, 1985,  or  any  such 
foreign  manufactured  airplane  for  entry 
into  the  U.S.,  must  meet  the 
requirements  of  9  23.785  (g)  and  (h).  For 
the  purpose  of  this  paragraph,  the  date 
of  manufacture  is: 

(a)  The  date  the  inspection  acceptance 
records,  or  equivalent,  reflect  that  the 
airplane  is  complete  and  meets  the  FAA 
Approved  Type  Design  Data;  or 

(b)  In  the  case  of  a  foreign 
manufactured  airplane,  the  date  the 
foreign  civil  airworthiness  authority 
certifies  the  airplane  is  complete  and 
issues  an  original  standard 
airworthiness  certificate,  or  the 
equivalent  in  that  country. 

3.  Section  23.785  is  amended  by 
adding  the  words  "and  shoulder 
harness"  between  the  words  "belt"  and 
"fastened"  within  the  parenthetical 
phrase  of  the  first  sentence  of  paragraph 
(j)  and  by  revising  paragraph  (g)  to  read 
as  follows: 

§23.785    Seats,  berttts,  safety  belts,  and 
harnesses. 


to  that  provided  for  forward-  and  aft- 
facing  seats  with  safety  belts  and 
shoulder  harnesses  installed. 


(g)  Each  occupant  must  be  protected 
from  serious  head  injury  when  subjected 
to  the  inertia  forces  prescribed  in 
§  23.561(b)(2)  for  normal,  utihty.  and 
acrobatic  category  airplanes,  by  a  safety 
belt  and  shoulder  harness  that  is 
designed  to  prevent  the  head  fi*om 
contacting  any  injurious  object  for  each 
forward-  and  aft-facing  seat.  For  other 
seat  orientations,  the  seat  and  restraint 
means  must  be  designed  to  provide  a 
level  of  occupant  protection  equivalent 


PART  91-OENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7).  1303.1344, 
1348, 1352  through  1355. 1401. 1421  through 
1431. 1471. 1472, 1502, 1510. 1522,  and  2121 
through  2125;  Articles  12.  29,  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  21, 1983). 

§91.14    lAmended] 

2.  Section  91.14  is  amended  by 
revising  the  title  of  §  91.14  to  read  as 
follows:  "Use  of  safety  belts  and 
shoulder  harnesses";  by  adding  the 
words  "and  shoulder  harness,  if 
installed",  following  the  word  "belt"  in 
paragraph  (a)(1);  by  adding  the  words 
"and  shoulder  harness,  if  installed" 
following  the  word  "belt"  in  paragraph 
(a](2];  and  by  adding  the  words  "and 
shoulder  harness,  if  installed."  following 
the  word  "belt"  in  paragraph  (a)(3). 

3.  A  new  paragraph  (b)(14)  is  added  to 
§  91.33  to  read  as  follows: 

§91.33    Powered  civil  aircraft  with 
standard  category  U.S.  airworttilnese 
certificates;  Instruntent  and  equipment 
requirements. 

(b)  •  *  * 

(14)  For  normal,  utility,  and  acrobatic 
category  airplanes  with  a  seating 
configuration,  excluding  pilot  seats,  of 
nine  or  less,  manufactured  after 
December  12, 1986,  a  shoulder  harness 
for— 

(i)  Each  front  seat  that  meets  the 
requirements  of  S  23.785  (g)  and  (h)  of 
this  chapter  in  effect  on  December  12, 
1985; 

(iij  Each  additional  seat  that  meets 
the  requirements  of  §  23.785(g)  of  this 
chapter  in  effect  on  December  12, 1985. 
***** 

Issued  in  Washington,  DC  on  November  6, 
1985. 

Donald  D.  Engen, 
Administrator. 
(FR  Doc.  85-28823  Filed  11-7-85;  1:34  pmj 

BIUJNO  COOE  M10-13-M 


November  13,  1985 


Part  111 


En^ronmentaJ 
Protection  Agency 

40  CFR  flirts  141  end  142 
Nefional  Primary  Orinyng  Water 
*Regirtittofis;'  VoleWe  Syiitliellc  Organic 
Chemicals;  Final  Rule  and  Proposed  Ride 


46880   Federal  Register  /  Vol.  50.  No.  219  /  Wednesday,  November  13,  1985  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

|WH-FRL-281»-4(b)] 

National  Primary  Drinlclng  Water 
Regulations;  Volatile  Synthetic 
Organic  CtMmicals 

agency:  Environmental  Protection 
Agency  (EPA). 

achon:  Final  rule. 


summary:  Tliis  action  under  the  Safe 
Drinlcing  Water  Act  (42  USC  300f  et  seq.) 
promulgates  Recommended  Maximum 
Contaminant  Levels  (RMCLs)  for  the 
following  eight  volatile  synthetic  organic 
chemicals  (VOCs)  in  drinking  water 
tricloroethylene.  carbon  tetrachloride, 
l.l.l.-thchloroethane,  vinyl  chloride,  1,2- 
dichloroethane,  benzene.  1,1,- 
dichloroethylene,  and  p- 
dichlorobenzene.  In  the  Federal  Register 
notice  of  June  12, 1984.  EPA  proposed 
RMCLs  for  these  eight  compounds  and 
tetrachloroethylene. 

New  data  on  the  toxicology  of 
tetrachloroethylene  has  recently  become 
available  «md  the  public  comment 
period  on  the  RMCL  for 
tetrachloroethylene  is  being  reopened 
for  45  days  in  a  separate  Notice  of 
Availability  published  in  today's 
Federal  Register.  In  this  final  rule  notice, 
EPA  examines  the  available  data  on 
tetrachloroethylene,  including  the  new 
data  together  with  the  other  eight  VOCs. 
However,  EPA  will  not  promulgate  an 
RMCL  for  tetrachloroethylene  until  after 
the  close  of  the  45  day  comment  period. 

RMCLs  are  non-enforceable  health 
goals  which  are  to  be  set  at  levels  which 
would  result  in  no  known  or  anticipated 
adverse  health  effects  with  an  adequate 
margin  of  safety.  In  this  final  rule, 
RMCLs  for  substances  considered  to  be 
probable  human  carcinogens  are  set  at 
zero  and  RMCLs  for  substances  not 
treated  as  probable  human  carcinogens 
are  based  upon  chronic  toxicity  or  other 
data. 

Maximum  Contaminant  Levels 
(MCLs)  are  enforceable  standards  and 
are  to  be  set  as  close  to  the  RMCLs  as  is 
feasible.  MCLs  are  based  upon 
treatment  technologies,  costs 
(affordability)  and  other  feasibihty 
factors,  such  as  availability  of  analytical 
methods,  treatment  technology  and 
costs  for  achieving  various  levels  of 
removal.  MCLs  are  being  proposed  for 
these  eight  VOCs  in  a  separate  Federal 
Register  notice  published  today. 

EFFECTIVE  DATE:  This  rule  is  effective 
December  13, 1985. 


ADDRESSES:  Supporting  documents  cited 
in  Section  V  will  be  available  for 
inspection  at  the  Drinking  Water  Supply 
Branches  in  EPA's  Regional  Offices. 

I.  JFK  Federal  Bldg.,  Boston.  MA  02203. 
Phone:  (617)  223-6486.  Jerome  Healy; 

II.  26  Federal  Plaza.  Room  824.  New 
York.  NY  10278,  Phone:  (212)  264-1800; 
Walter  Andrews; 

III.  6th  &  Walnut  Sts.,  Philadelphia.  PA 
19106,  Phone:  (215)  597-9873.  Bemie 
Samoski; 

IV.  345  Courtland  Street.  Atlanta.  GA 
30365,  Phone:  (404)  881-3781.  Robert 
Jotmian; 

V.  230  S.  Dearborn  St..  Chicago,  IL  60604, 
Phone:  (312)  886-6176,  Joseph 
Harrison; 

VI.  1201  Elm  St..  Dallas.  TX  75270. 
Phone:  (214)  767-2620.  James  Graham: 

VII.  726  Minnesota  Ave..  Kansas  City. 
KS  66101,  Phone:  (913)  236-2815, 
Gerald  R.  Foree; 

VIII.  1860  Lincoln  St.,  Denver,  CO  80295, 
Phone:  (303)  293-1426,  Marc  Alston; 

IX.  215  Fremont  St.,  San  Francisco,  CA 
94105,  Phone:  (415)  974-8076,  Leslie 
Ragle: 

X.  1200  Sixth  Ave.,  Seattle,  WA  98101. 
Phone:  (206)  442-1225,  Jerry  Opatz. 
Copies  of  the  health  effects  and 

occurrence  documents  are  available  for 
a  fee  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce.  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  toll  free 
number  is  800/336-4700;  local:  703/487- 
4650.  Other  inJFormation  on  health  effects 
and  occurrence  are  included  in  the 
public  docket. 

The  public  docket  for  this  final  RMCL 
rule  is  part  of  the  public  docket  for  the 
National  Primary  Drinking  Water 
Regulation  proposed  elsewhere  in 
today's  Federal  Register.  It  is  available 
for  viewing  at  the  address  described  in 
that  notice.  Comments  are  not  solicited 
on  this  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  A.'Cotruvo,  Ph.D..  Director. 
Criteria  and  Standards  Division,  Office 
of  Drinking  Water  (WH-550), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460, 
telephone  (202)  382-7575. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Requirements  and 
Regulatory  Framework. 

II.  Background  and  Summary 
Comments. 

III.  Volatile  Synthetic  Organic 
Chemicals  in  Drinking  Water. 

A.  Occurrence  of  VOCs  in  Drinking 
Water. 

B.  Human  Health  Considerations. 

IV.  Determination  of  RMCLs. 

A.  Selection  of  Contaminants  for 
Regulation. 


B.  Basis  for  RMCLs. 

1.  Strength  of  Evidence  of 
Carcinogenicity. 

2.  Three-Category  Approach  for 
Setting  RMCLs. 

3.  RMCLs  for  VOCs  Categorized  by 
,  Three-Category  Approach. 

4.  Final  RMCLs. 

5.  Effective  Dates. 

V.  Public  Docket/References. 

VI.  Regulatory  Analyses. 

I.  Statutory  Requirements  and 
Regulatory  Framework 

The  Safe  Drinking  Water  Act  (42 
U.S.C.  300f,  etseq.)  ( "SDWA"  or  "the 
Act")  requires  the  EPA  to  establish 
primary  drinking  water  regulations 
which:  (1)  Apply  to  public  water 
systems;  (2)  specify  contaminants  which 
in  the  judgment  of  the  Administrator, 
may  have  any  adverse  effect  on  the 
health  of  persons;  (3)  specify  for  each 
contaminant  either  (a)  MCLs  or  (b) 
treatment  techniques.  See  section 
1401(1),  42  U.S.C.  300f.  A  treatment 
technique  requirement  would  only  be  set 
if  "it  is  not  economically  or 
technologically  feasible"  to  ascertain 
the  level  of  a  contaminant  in  drinking 
water. 

The  SDWA  includes  provisions  for 
interim  and  revised  regulations.  See 
section  1412, 42  U.S.C.  300g-l.  Interim 
regulations  were  to  be  established 
within  180  days  of  enactment  of  the 
SDWA.  Revised  regulations  are  to  be 
developed  in  two  steps:  the  Agency  is  to 
establish  RMCLs  and  then  establish 
MCLs  as  close  to  the  RMCLs  as  feasible. 
MCLs  are  to  be  proposed  at  the  time  of 
promulgation  of  the  RMCLs. 

RMCLs  are  non-enforceable  health 
goals.  RMCLs  are  to  be  set  at  a  level  at 
which,  in  the  Administrator's  judgment, 
"no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allows  an  adequate  margin  of 
safety".  Section  1412(b)(1)(B).  The 
House  Report  on  the  SDWA  provides 
Congressional  guidance  on  developing 
RMCLs: 

...  the  recommended  maximum  level  must 
be  set  to  prevent  the  occurrence  of  any 
known  or  anticipated  adverse  effect.  It  must 
include  an  adequate  margin  of  safety,  unless 
there  is  no  safe  threshold  for  a  contaminant. 
In  such  a  case,  the  recommended  maximum 
contaminant  level  should  be  set  at  zero  level. 

House  Report  No.  93-1185.  July  10. 1974. 
at  20.  In  addition,  a  list  of  contaminants 
is  to  be  included  in  the  regulations  for 
"any  contaminant  the  level  of  which 
cannot  be  accurately  enough  measured 
in  drinking  water  to  establish  a 
Recommended  Maximum  Contaminant 
Level  and  which  may  have  any  adverse 
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effeet  upon  the  health  of  persons". 
Section  1412(b)(1)(B). 

MCLs  are  the  enforceable  standards. 
MCLs  must  be  set  as  close  to  RMCLs  as 
is  "feasible".  Feasible  means  "with  the 
use  of  the  best  technology,  treatment 
techniques  and  other  means,  which  the 
Administrator  finds  are  generally 
available  (taking  costs  into 
consideration)."  Section  1412(b)(3). 

RMCLs  of  themselves  have  no  legal 
impact  on  public  water  systems  or  the 
pubic.  By  promulgating  RMCLs,  no 
system  is  forced  to  remove 
contaminants  to  this  level  or  to  take 
other  action  regarding  contaminants. 
RMCLs  only  serve  as  goals  for  ihe 
Agency  in  tiie  course  of  setting  MCLs 
and  are  therefore  initial  steps  in  the 
MCL  rulemaking.  In  some  cases,  the 
MCLs  will  be  set  very  close  to  the 
RMCLs;  in  other  cases  control  processes 
or  economic  considerations  may  dictate 
an  MCL  that  is  not  as  close.  In  any  case, 
it  is  the  MCLs  that  must  be  met  by 
public  water  systems.  Non-compliance 
with  an  RMCL  cannot  be  the  basis  of  an 
enforcement  action  under  Section  1414 
of  the  Safe  Drinking  Water  Act.  Under 
Section  1413  of  the  Act.  to  receive  and 
maintain  primary  enforcement 
responsibility,  Slates  must  adopt  MCLs 
that  are  no  less  stringent  than  EPA 
requirements.  States  are  not  required  to 
adopt  RMCLs  to  receive  or  maintain 
primary  enforcement  responsibility. 

n.  Background  and  Summary  of 
Comments 

EPA  has  received  significant  comment 
and  advice  on  these  final  RMCLs.  Over 
the  last  10  years,  EPA  has  consulted  the 
National  Academy  of  Sciences,  industry 
groups,  chemical  trade  associations,  the 
National  Drinking  Water  Advisory 
Council,  other  Federal  Agencies,  and  the 
public.  EPA  published  an  Advance 
Notice  of  Proposed  Rulemaking  and  a 
Proposal  and  received  a  substantial 
volume  of  comments.  All  of  these  views 
and  information  have  been  carefully 
weighed  in  developing  this  final  rule. 

On  June  12, 1984,  EPA  proposed 
RMCLs  for  nine  VOCs  in  drinking  water: 
trichloroethylene,  tetrachloroethylene, 
carbon  tetrachloride,  1,1,1- 
trichloroethane,  vinyl  chloride.  1,2- 
dichloroethane,  benzene,  1,1- 
dichloroethylene,  and  p- 
dichlorobenzene.  The  RMCLs  for  those 
chemicals  considered  to  be  carcinogens 
were  proposed  at  zero,  and  the  RMCLs 
for  the  non-carcinogens  were  proposed 
based  upon  chronic  toxicity  data.  This 
proposal  was  preceded  by  an  Advanced 
Notice  of  Proposed  Rulemaking  (47  FR 
9350)  which  discussed  regulatory  and 
non-regulatory  approaches  to  Umiting 
exposure  to  VOCs  in  drinking  water. 


'      EPA  received  95  public  comments  on 
the  June  12, 1984,  RMCL  proposal.  The 
three  major  issues  discussed  in  the 
public  comments  were: 

1.  Should  RMCLs  for  carcinogens  be 
set  at  zero? 

2.  How  should  the  strength  of 
evidence  of  carcinogenicity  be  factored 
into  the  RMCL  determinations? 

3.  What  is  the  appropriate  RMCL  for 
chemicals  with  limited  evidence  of 
carcinogenicity  (i.e.,  trichloroethylene, 
tetrachloroethylene  and  1,1- 
dichloroethylene)? 

The  following  is  a  discussion  of  the 
major  public  comments  received  on 
these  key  issues: 

Seventy-three  commenters  addressed 
the  issue  of  whether  RMCLs  for 
carcinogens  should  be  set  at  zero,  as 
was  proposed  in  the  RMCL  proposal. 
Twenty-six  of  the  commenters  stated 
that  RMCLs  for  carcinogens  should  be 
set  at  zero,  while  forty-seven 
commenters  did  not  agree. 

The  primary  basis  for  the  commenters 
favoring  a  zero  level  was  the  legislative 
history  of  the  SDWA  which  stated  that 
the  RMCLs  s  for  contaminants  for  which 
there  is  no  safe  threshold  should  be  set 
at  zero.  In  addition,  many  of  these 
commenters  expressed  the  opinion  that 
carcinogens  should  not  be  present  in 
drinking  water  at  any  level  and  RMCLs 
at  zero  were  an  appropriate  expression 
of  this  philosophy. 

The  major  reasons  why  the 
commenters  did  not  favor  setting  the 
RMCLs  at  zero  were  that  zero  is  not 
measureable  or  attainable  and  it  is 
scientifically  undefinable.  These 
commenters  generally  felt  that  RMCLs 
should  be  achievable  levels  which 
would  provide  actual  guidance  on  levels 
attainable  in  public  water  systems. 

EPA  believes  that  zero  is  the 
appropriate  RMCL  goal  for  substances 
assumed  to  be  non-threshold  toxicants 
in  the  absence  of  countervailing  data. 
This  approach  is  consistent  with  the 
legislative  history  of  the  SDWA. 
Substances  with  sufficient  evidence  to 
be  regulated  as  probable  carcinogens 
have  been  assigned  RMCLs  of  zero. 

EPA  concluded  that  the  two  other 
'Suggested  approaches  for  setting  RMCLs 
for  carcinogens,  limit  of  detection  or 
target  risk,  were  inappropriate  as 
regulatory  methods  for  establishing  a 
health  goal.  Detection  limits  are  not  a 
function  of  health  risk.  EPA  rejected 
target  risk  (e.g.,  10"  ^  for  probable 
human  carcinogens  because  it  believed 
that  an  RMCL  of  zero  was  more 
consistent  with  the  SDWA  mandate  and 
legislative  history. 

Seven  comments  were  received  in 
which  strategies  for  factoring  the 
strength  of  evidence  of  carcinogenicity 


in  the  RMCL  determinations  were 
presented.  The  majority  of  these 
commenters  suggested  that  RMCLs  be 
set  at  varying  risk  levels  depending  on 
the  strength  of  evidence;  for  example. 
RMCLs  would  be  set  at  the  10~^  risk 
level  for  known  carcinogens  and  at  a 
lOr']  risk  level-for  compoimds  with 
limited  evidence  of  carcinogenicity.  One 
commenter  presented  an  alternate 
approach  in  which  VOC  scores  based 
upon  the  quantitative  and  qualitative 
evidence  of  carcinogenicity  were 
assigned  to  each  chemical.  Arbitrary 
concentration  levels  were  then  to  be 
assigned  to  each  letter  score  and  an 
Adjusted  Acceptable  Daily  Intake 
(AADI)  was  calculated  for  each 
chemical.  The  AADI  was  compared  to 
the  arbitrary  concentration  level  and  the 
lower  value  was  used  as  the  RMCL 

An  additional  eighteen  coments  were 
received  which  addressed  how  strong 
the  strength  of  evidence  should  be  to 
justify  regulating  a  substance.  Thirteen 
commenters  suggested  that  strength  of 
evidence  should  be  used  to  determine 
which  chemicals  should  be  regulated 
and  five  of  these  commenters  stated  that 
EPA  should  establish  minimum  criteria 
for  regulating  a  substance  as  a 
carcinogen,  based  upon  the 
International  Agency  for  Research  on 
Cancer  (lARC)  criteria. 

EPA  agrees  with  the  comments 
suggesting  that  strength  of  evidence  of 
carcinogenicity  be  considered  in  setting 
the  RMCLs.  EPA  also  agrees  with  those 
commenters  who  suggested  that  those 
substances  with  sufficient  evidence  to 
be  considered  probable  human 
carcinogens  should  be  regulated  in  a 
more  stringent  manner  than  those 
contaminants  with  less  carcinogenic 
evidence.  EPA  is  using  a  three-category 
approach  for  setting  RMCLs  in  which 
chemicals  are  classified  based  upon 
their  strength  of  evidence  of 
carcinogenicity.  This  approach  is  based 
upon  the  EPA  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (49  FR 
46294). 

The  EPA  Guidelines  were  proposed 
subsequent  to  the  June  12, 1984  proposal 
and  contain  a  categorization  scheme 
based  upon  the  lARC  criteria.  This 
scheme  divided  chemicals  into  five 
groups,  ranging  from  strong  evidence  of 
carcinogenicity  to  humans  to  no 
evidence  of  carcinogenicity,  based  upon 
a  qualitative  evaluation  of  the  available 
data.  EPA  is  using  this  categorization 
scheme  to  divide  the  chemicals  based 
upon  their  strength  of  evidence.  The  top 
two  rankings,  human  carcinogen  or 
animal  carcinogen  (A,  6).  are  being 
treated  as  probable  human  carcinogens 
with  RMCLs  of  zero.  RMCLs  for  the 


4«MB    Federal  Regigter  /  Vol.  50,  No.  219  /  Wednesday.  November  13.  1985  /  Rules  and  Regulations 


third  rank,  limited  evidence  of  animal 
carcinogenicity  (C).  are  computed  non- 
zero values  determined  by  the  quality  of 
data,  and  RMCLs  for  (he  lower  two 
ranks,  inadequate  or  no  evidence  of 
carcinogenicity  (D  and  E],  are  computed 
by  classical  Acceptable  Daily  Intake 
(ADI]  procedures. 

Several  comments  were  received 
which  addressed  the  RMCLs  for  specific 
chemicals.  The  majority  of  comments 
regarding  trichloroethylene. 
tetrachloroethytene  and  1,1- 
dichloroetbylene  stated  tbat  these 
chemicals  should  not  be  regulated  as 
confirmed  carcinogens  and  the  RMCLs 
should  be  set  based  oponi  chronic 
toxicity  data. 

EPA  has  evaluated  these  dbemicals 
using  the  EPA  proposed  guidelines  for 
carcinogen  risk  assessment  EPA  agrees 
that  there  is  insufficient  evidence  at  this 
time  to  consider  1.1-dichloroethyIene  as 
a  probable  human  carcinogen  and  this 
compouitd  has  beea  ranked  in  EPA's 
Guideline  Level  C  (limited  evidence  of 
animal  carcinogenicity!-  In  the  three- 
category  approach,  the  RMCLs  for 
Category  D  chemicals  (EPA's  Guideline 
C]  are  set  based  either  upon  chronic 
toxicity  data  with  an  extra  uncertainty 
factor  or  by  use  of  risk  extrapolation 
methods.  The  decision  whether  to  use 
chronic  toxicity  data  with  an 
uncertainty  factor  of  risk  extrapdation 
methods  is  made  on  a  case-by-case 
basis  depending  upon  the  adequacy  of 
the  data. 

EPA  has  evaluated  the  data  for 
trichloro-ethylene  and  tetrachloro- 
ethylene  and  has  concluded  that  there  is 
sufficient  evidence  to  consider  the 
compounds  as  probable  hiunan 
carcinogens.  Thus.  Ae  RMCL  for 
trichloroethylene  will  remain  at  zero, 
based  upon  its  classification  in  EPA's 
Proposed  Guidelines.  The  final  RMCL 
for  tetrachloroethyfene  will  be 
promulgated  after  the  close'of  45-day 
comment  period. 

Appendix  A  presents  more  a  detailed 
summary  and  discussion  of  the  principal 
comments  with  EPA's  responses  to  the 
comments.  Additional  comment  and 
responses  are  contained  in  the 
background  document  "Summary  of 
Comments  and  EPA  Responses  on 
Federal  Register  Notices  on  Volatile 
Organic  Chemicals  in  Drinking  Water". 

III.  VolatBe  Synthetic  Organic 
Cbeiiucab  in  Drinking  Water 

The  ^me  12. 19M.  Fadanl  Register 
notice  summarized  the  available 
information  on  the  occorrence  of  VOCs 
in  drinking  water,  popolation  exposure 
estimates  and  toxicolofiy  data.  Detailed 


information  was  presented  in  the  Health 
Criteria  and  Occurrence  Documents. 
The  following  information  is  intended  to 

briefly  summarize  available  occnrrence 
data  and  health  considerations. 

A.  Occurrence  of  VOCs  in  Drinking 
Water 

The  EPA  has  conducted  six  national 
surveys  nnce  1975:  the  National 
Organics  Reconnaissance  Surrey 
(NORS).  the  Natjona  1  Oiganics 
Monitoring  Survey  (NCNuG).  the  _ 

National  Screening  Program  (NSP).  the 
Conanunity  Water  Si^j^y  Smrvey 
(CWSS).  the  Ground  Water  Supply 
Survey  (GWSS)  and  the  Rural  Water 
Survey  (RWS). 

The  NORS  and  HOMS  were  initiated 
in  1975  and  primarily  examined  the 
presence  of  trihalometbanes  in  U.Sw 
drinking  water  supplies.  The  NS',  which 
examined  166  water  supplies  between 
1977  and  1981.  and  the  CWSS.  which 
was  conducted  in  1978.  have 
demonstrated  the  presence  in  surface 
waters  of  organic  contaminants  in 
drinking  water,  generaDy  at  levels  less 
than  10  ;ig/I. 

The  GWSS  was  conducted  in  19^ 
and  consisted  of  a  sorvey  tA 
approximately  100  drinking  water- 
supplies  whidi  osed  groand  water  as  a 
source.  Five  handred  snpplies  were 
selected  at  random  and  500  were 
selected  by  States  as  having  hi^ 
potential  for  contamination  by  orgartic 
chemicab.  T?fe  resnhs  showed  that  in 
the  random  portion  of  the  survey, 
approximately  21  percent  of  the  systems 
had  one  or  more  vrfatile  orgartfc 
chemicals  nt  detectable  levdg  (primarily 
in  the  low  ftg/1  range).  Approximately  18 
percent  of  the  smaller  systems  f  <10,000 
people)  in  the  random  sample  ocTntatned 
some  concentrations  of  the  VOCs  at 
levels  above  the  qnantitation  limit  and 
less  than  1  pcg/l,  while  approximately  28 
percent  of  tfie  large  supplies  (>10,OOCr 
people)  contained  these  levels  of  VOCs. 
In  the  non-random  portion  of  the  survey, 
higher  frequencies  of  occurrence  were 
found  at  all  levels.  Table  1  presents  a 
summary  of  occurrenco  data. 

TABtE  1.— Occurrence  or  VOCs  »*  DRtKwins ' 
Water 
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Table  i.— Occurhemce  of  VOCs  m  Dainking 
Water— Continued 
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The  nine  VOCs  have  been  detected  in 
public  drinking  water  supplies  at 
various  concentratian  levels.  The 
following  is  a  sununary  of  the 
occorrence  informatian  based  upon 
combined  data  from  the  national 
surveys. 
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Available  data  on  the  use,  release, 
and  occiuiepce  of  halogenated  volatile 
organics  sitrongly  suggests  the 
widespread  in  situ  transformation  of  a 
nmnber  of  2  carbon  halogenated 
compounds.  The  compounds  involved 
include  triGhloroetbyiena. 
tetrachloroetfaylene.  cis-  and  trana-1,2^ 
dicfaloroethi^ene.  vinyl  chloride,  1.1.1- 
trichloroetfaaiK  and  1,1- 
dichloroethylene.  Transformations  of 
some  of  die  above  chemicals  have  been 
demonstrated  in  laboratory  and  field 
studies. 

A  limited  number  of  laboratory 
studies  have  shown  that 
trichloroethylene  and 
tetrachloroethykne  can  be  seqoentially 
dechkirinated  to  form  da-  and  trans-1.2- 
didikfoediyleiie.  vinyl  chloride  and 
fmally  Cl~  and  CO^.  There  is  some 
suggntion  that  l.l-dichloroethylene. 
may  also  be  produced  in  the  same 
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degradation  process.  Other  studies  have 
shown  that  l.l.l-trichloroethane  can  be 
dechlorinated  to  form  1.1-dichloroethane 
and  chloroethane.  The  evidence  for 
degradation  falls  into  two  categories: 
first,  the  low  commercial  production  and 
release  of  a  number  of  compounds  with 
widespread  occurrence,  and  second,  the 
high  degree  of  co-occurrence  of 
compoimds  with  their  suspected 
degradation  products. 

In  summary,  the  available  data  on 
occurrence  supports  the  hypotheses  that 
the  major  source  of  ground  water 
contamination  for  vinyl  chloride,  1,2- 
dichloroethyiene,  and  1,1- 
dichloroethylene  is  the  decomposition  of 
trichloroethylene  and 
tetrachloroethylene  and  that  the  major 
source  of  1,1-dichloroethane  is  the 
degradation  of  1,1,1-trichloroethane.  The 
data  also  suggest  that  chloroethane  may 
also  be  a  contaminant  of  ground  water. 
Since  trichloroethylene, 
tetrachloroethylene,  and  1,1,1- 
trichloroethane  are  widely  released  in 
the  environment,  their  degradation 
products  are  also  expected  to  have  a 
wide  occurrence.  The  occurrence 
documents  referenced  in  Section  V 
summarize  available  data  to  support 
these  hypotheses. 

B.  Human  Health  Considerations 

Exposure  at  very  high  levels  to  the 
VOCs  for  which  RMCLs  are  proposed 
has  been  shown  to  result  in  a  variety  of 
acute  and  chronic  toxic  effects  in 
animals.  These  levels  are  usually  much 
higher  than  those  found  in  public 
drinking  water  supplies.  Damage  to  the 
liver  and  kidneys  is  a  common  effect 
demonstrated  in  animals  from  high 
exposure  to  several  VOCs,  as  well  as 
central  nervous  system  effects  and 
cardiovascular  changes. 

Carcinogenic  effects  have  also  been 
demonstrated  from  exposure  to  certain 
of  these  VOCs.  Two  of  these  compounds 
are  demonstrated  human  carcinogens, 
while  others  have  exhibited 
carcinogenic  effects  in  animal  studies. 
The  evidence  of  carcinogenicity  for 
these  nine  compounds  ranges  from 
sufficient  evidence  in  humans  to  very 
limited  or  no  evidence  in  animals. 

Excess  cancer  risk  rates  have  been 
calculated  for  the  VOCs  using  a  variety 
of  models  including  the  one-hit  model, 
the  Weibull  model  and  the  multi-stage 
model.  Table  2  presents  various  risk 
estimates  (95%  confidence  limit)  using 
the  multistage  model,  as  calculated  by 
EPA's  Carcinogen  Assessment  Group 
(CAG)  and  the  National  Academy  of 
Sciences  (NAS). 


Table  2.— Cancer  Risk  Estimates  for 
VOCs 
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In  the  June  12. 1984,  RMCL  proposal, 
chemicals  were  divided  into  two  groups 
(carcinogens  and  non-carcinogens]  and 
the  RMCLs  were  proposed  on  a  separate 
basis  for  each  group.  Based  upon 
comments  received,  in  this  flnal  action, 
chemicals  are  divided  into  three  groups 
(probable  human  carcinogens,  equivocal 
evidence  of  carcinogenicity  and  non- 
carcinogens)  and  the  RMCLs  set  on 
different  basis  for  each  group.  Section 
rv  (Determination  of  RMCLs)  discusses 
the  methodology  and  basis  for 
determining  the  RMCLs  in  this  notice. 

Acceptable  Daily  Intakes  (ADIs)  have 
been  calculated  for  these  nine 
compounds,  following  the  procedure 
outlined  in  the  RMCL  proposal  (49  FR 
24330).  In  the  proposal  and  this  final 
rule,  these  ADIs  are  converted  to  solely 
represent  drinking  water  intake  (i.e., 
mg/l)  and  termed  Adjusted  ADIs 
(AADIs). 

IV.  Determination  of  RMCLs 

The  SDWA  authorizes  EPA  to 
establish  RMCLs  for  "each  contaminant 
which,  in  [the  Administrator's]  judgment 
.  .  .  may  have  any  adverse  effect  on  the 
health  of  persons"  Section  1412(b)(1)(B). 
RMCLs  6ire  to  be  set  at  a  level  to 
prevent  known  or  anticipated  adverse 
effects  and  which  allows  an  adequate 
margin  of  safety.  Presented  below  are 
discussions  of  (1)  the  factors  used  to 
select  the  VOCs  for  regulation  and  (2) 
the  methodology  and  basis  for 
determining  what  levels  are  appropriate 
for  the  RMCLs. 

A.  Selection  of  Contaminants  for 
Regulation 

The  June  12, 1984,  Federal  Register 

notice  discussed  the  major  factors 
considered  in  determining  which  VOCs 
should  be  regulated.  This  section 
provides  a  further  discussion  of  the 
factors  used  to  select  the  specific  VOCs 
for  which  RMCLs  are  being  promulgated 
at  this  time. 

The  three  primary  criteria  for 
selection  of  contaminants  for  MCL 
regulations  under  the  SDWA  are:  (1)  The 


analytical  abihty  to  detect  a 
contaminant  in  drinking  water.  (2)  the 
potential  health  risk,  and  (3)  the 
occurrence  or  potential  for  occurrence  in 
drinking  water. 

General  selection  criteria  have  been 
developed  which  essentially  expand  the 
three  primary  factors  listed  above.  Use 
of  a  specific  formula  to  apply  the 
selection  criteria  is  appropriate  because 
of  the  many  unquantifiable  variables; 
however,  a  decision-making  "logic 
train"  has  been  developed  which 
incorporates  the  selection  criteria  and 
provides  a  framework  from  which  to 
make  appropriate  determinations.  Given 
the  variability  associated  with  exposure 
and  human  health  aspects  of  drinking 
water  contaminants  and  the  directives 
of  the  SDWA,  the  decision  criteria  must 
remain  flexible  such  that  a  case-by-case 
decision  can  be  made  for  each 
contaminant  Nevertheless,  the  decision 
criteria  do  set  forth  an  operative 
framework.  For  each  contaminant,  the 
essential  factors  in  the  analysis  are  as 
follows: 

•  Is  it  possible  to  detect  the 
contaminant  in  drinking  water  at  any 
level  by  analytical  methods?  If  not,  a 
drinking  water  regulation  is  probably 
inappropriate. 

•  Are  there  sufficient  health  effects 
data  upon  which  to  make  a  judgment  on 
an  RMCL?  Are  there  potential  adverse 
health  effects  of  exposure  to  the 
contaminant  via  ingestion? 

•  Does  the  contaminant  occur  in 
drinking  water? 

— Has  the  contaminant  been  detected  in 
significant  frequencies  and  in  a 
widespread  manner  in  drinking     • 
water? 

— If  data  are  limited  on  the  frequency 
and  nature  of  contamination,  is  there 
a  significant  potential  of  drinking 
water  contamination? 

From  the  Ust  of  VOCs  in  the  March  4. 
1982,  ANPRM  (47  FR  9350),  nine 
contaminants  were  selected  for 
inclusion  in  the  June  12, 1984,  Federal 
Remter  notice  as  proposed  RMCLs. 
Available  data  on  eadi  of  the  chemicals 
on  analytical  methods,  health  effects, 
occurrence,  and  potential  occurrence 
were  evaluated  using  the  selection 
criteria  and  framework  outlined  above. 
The  following  chemicals  were  proposed 
for  regulation:  trichloroethylene. 
tetrachloroethylene,  carbon 
tetrachloride,  1,1.1-trichloroethane.  vinyl 
chloride,  1,2-dichloroethane,  benzene, 
1,1-dichloroethylene  and  p- 
dichlorobenzene. 

Three  EPA  approved  analytical 
methods  are  available  for  measurement 
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of  all  nine  VOCs  at  approximately  $150 
per  sample. 

Trichloraetfayleiie.  tetrachloroethyiene 
and  1,1.1-tncfaloroethaiie  were  proposed 
for  regulation  based  upon:  (1) 
Occurrence  data  which  showed  these 
compounds  to  be  present  at  significant 
frequencies  in  drinking  water  supplies; 
and  (2)  evidence  of  toxic  effects.  The 
random  portion  of  the  Ground  Water 
Supply  Survey  (GWSS)  reported  that 
trichloroethylenc  was  detected  in  6.4 
percent  of  the  supplies, 
tetrachloroethyiene  in  7.3  percent  of  the 
supplies  and  U.l-trichloroethane  in  &8 
percent  of  the  supplies  sampled. 

Carbon  tetrachloride.  1.2- 
dichloroethane,  1.1-dichloroethylene, 
vinyl  chloride  and  benzene  were  also 
detected  in  the  GWSS  but  at  lower 
frequencies.  RMCLs  were  proposed  for 
these  compounds  based  upon  their 
occurrence  and  toxicology.  Vinyl 
chloride  and  benzene  are  known  human 
carcinogens,  while  carbon  tetrachloride 
and  1.2-dichloroethane  have  strong 
evidence  of  carcinogem'city  in  animals. 

An  RMCL  was  proposed  for  p- 
dichlorobenzene  based  upon  its 
detection  in  a  limited  mnnber  of 
drinking  water  systems,  its  potential  for 
further  drinking  water  contamination 
and  toxic  effects. 

RMCLs  were  not  proposed  for  cis-  and 
trans-1.2-dicfak)roetbylene, 
chlorobenzene,  trickkirobenzene  and 
methylene  chloride  in  the  Jime  12 
proposal.  RMCLs  were  not  proposed  for 
cis-  and  trans-1.2-dicfalocoethylene  and 
chlorobenzene  because  toxicology 
evaluations  were  not  complete  at  the 
time  of  the  proposal;  however,  these 
evaluations  have  since  been  completed 
and  RMCLs  are  included  in  the  Phase  II 
RMCL  proposal.  Occurrence  data  were 
not  available  for  trichlorobenzene  due  to 
analytical  difficulties  in  obtaining 
samples  in  the  Groond  Water  Supply 
Survey.  The  toxicology  data  available 
for  methylene  chloride  at  the  time  of 
proposal  did  not  permit  a  determination 
of  health  risks.  However,  new 
toxicology  data  has  recently  become 
available  and  is  presently  being 
evaluated.  In  addition,  the  available 
occorrence  data  were  not  considered 
reliable  due  to  problems  with  laboratory 
contamination  and  quality  assarance. 
Both  of  these  chemicals  will  be 
considered  hr  later  phases  of  the 
Rexised  Regulations. 

B.  Basis  for  RMCLs 

The  Jane  12, 1984,  Federal  Register 
notice  discussed  three  main  options  for 
setting  RMCLs  for  carcinogens  and 
requested  comment  on  these  options. 
These  options  were:  (1)  Set  RMCU  at 
zero.  (Z)  set  RMCLs  at  the  ana^ical 


detection  Hrait.  or  (3)  set  RMCLs  at  a 
non-zero  level  based  npon  a  calculated 
negligible  coiiti'ibutiini  to  lifetime  risk.  In 
addition,  coounent  was  requested  on  the 
strength  of  evidence  needead  to  justify 
regulating  a  compound  as  a  carcinogen, 
and  on  factoring  the  degree  of  evidence, 
of  potential  carcinogenicity  into  the 
RMCL  determinations.  Several  options 
were  suggested. 

The  consideration  of  RMCLs  set  at 
zero  for  potential  htmtan  carcinogens 
centered  on  the  legislative  history  of  the 
SDWA  which  stated  that, 

...  the  recommended  maximtmi 
(contaminant)  level  must  be  get  to  {irevent 
the  occurrence  of  any  known  or  anticipated 
adrerse  effect.  If  must  mtHude  an  adequate 
mar^  oi  safety,  onless  there  is  no  safe 
tfareshokl  for  a  contaminanL  In  such  a  case, 
the  reconmended  maximum  coBtaminant 
level  ifaoukl  be  act  at  leio  level. 

In  the  proposal,  RMCLs  were  proposed 
at  zero  for  tboae  substances  which  in 
EPA's  view  had  at  least  limited" 
evidence  of  cananogenicity; 
tetiachloroethylene,  trichloroethylene, 
carbon  tetrachlovide,  1,2-dichloroethane, 
vinyl  chloride,  benzene  and  1,1- 
dichloroethylene.  The  basis  for 
proposing  RMCLs  at  zero  was  that  the 
existence  cA  a  threshold  for  the  action  of 
potential  carcinogens  cannot  be 
demonstrated  by  current  science;  it  was 
conservatively  believed  that  no 
threshold  exists,  absent  evidence  to  the 
contrary.  EPA  also  craiduded  that  there 
was  insufBcfent  basis  to  distinguish 
between  mechanisms  of  carcinogenicity 
(e.g..  genotoxicity  or  others).  Following 
the  guidance  provided  in  the  legislative 
history,  the  RMCLs  were  proposed  at 
zero,  bi  addition,  the  Agency  stated  that 
setting  RMCLs  at  zero  for  carcinogens 
would  present  a  general  philosophy  that 
as  a  goal,  carcinogens  should  not  be 
present  in  drinking  water. 

1.  Strength  of  Evidence  of 
Carcinogenidty 

The  questions  raised  in  tbe  RMCL 

proposal  concerning  strength  of 
evidence  centered  on  the  evidentiary 
threshold  required  to  conclude  that  a 
substance  should  be  considered  to  be  a 
"carcinogen"  for  the  purpose  of  this 
regulation.  Chemicals  have  varying 
degrees  and  qualities  of  evidence 
concerning  tbieir  potential 
carcinogenidty.  EPA  requested 
comment  on  how  this  evidence  could  be 
used  in  determining  the  RMCLs  and  also 
on  the  classificatiofl  trf  chemicals 
according  to  their  strength  of  evidence 
of  carcinogenidty. 

The  commenters  generally  supported 
the  use  of  strength  of  evidence  in 
detemmibig  the  RMCLs,  bet  disagreed 
over  the  way  in  wiadi  the  strength  of 


evidence  should  be  applied.  A  mnnber 
of  commenters  stated  that  EPA  should 
factor  strength  of  evidence  in  the 
RMCLs  based  upon  the  lARC  criteria. 
Several  commenters  felt  that  a 
compotmd  should  only  be  regulated  as  a 
carcinogen  if  there  is  evidence  of  human 
carchiogenictty  or  strong  evidence  of 
animal  carcinogenicity,  while  others  felt 
that  a  substance  with  limited"  evidence 
of  carcinogenicity  shonM  be  regulated 
as  a  carcinogen.  A  neisber  of 
commenters  proposed  scbone*  for 
factoring  the  degree  oi  evideoce  of 
carcinogenidty  in  the  RMCL 
determinations^ 

•  Two  commenters  proposed  an 
approach  in  which  RMCLs  were  set  at 
zero  for  known  homan  carcioogens,  at  a 
10~*  lifetine  cancer  risk  level  for 
componnds  with  strong  evidence  oi 
cardnogenidty  in  animals  and  at  a  10~* 
lifetime  risk  level  for  ctMnpounds  with 
limited  evidence  in  animals. 

•  Another  approach  consisted  of 
setting  RMCLs  for  known  btunan  and 
animal  carcinogens  at  the  10"  *  to  10~  *      ., 
lifetime  risk  levels  and  settii^  RMCLs 
for  those  with  limited  evidence  of 
animal  carcinogenidty  at  the  10~*  to 
10"*  lifetime  risk  leveU. 

As  noted  above,  after  the  RMCL 
proposal,  EPA  proposed  an  approach  for 
classifying  chemicals  based  upon  the 
strength  of  evidence  of  cardnogenidty 
(Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  49  FR  46294,  November 
1984).  EPA  proposed  a  categorizatioa 
scheme  based  upon  the  International 
Agency  foe  Research  on  Cancer  (lARC) 
criteria.  The  categorization  consists  of  a 
five  category  approach,  as  shown  below. 
In  contrast,  the  LARC  classification 
consists  of  three  categories  with  the 
primary  difference  being  that  LARC  does 
not  distinguish  between  those  with 
chemicals  with  inadequate  animal 
evidence  of  cardnogenidty  and  those 
chemicals  with  no  evidence  for 
cardrtogenidfy,  while  the  EPA  scheme 
makes  that  distinction. 

EPA  Proposed  Categorizatioa  for 
Carcinogens 

Group  A — Human  cardnogen  (sufficient 
evidence  from  epidemiological 
studio). 

Group  B — Probable  human  carcinogen. 

Group  Bl — At  least  limited  evidence  of 
cardnogenidty  to  humans. 

Group  B2 — Usually  a  combination  of 
sufficient  evidence  in  animals  and 
inadequate  data  in  humans. 

Groop  C — Possible  human  carcinogen 
(limited  evidence  of  carcinogenicity 
in  animals  in  the  absence  of  human 
data). 
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Group  D — Not  classified  (inadequate 
animal  evideace  of  carcinogenidty). 

Croup  E — No  evidence  of 

carcinogenicity  for  humana  (no 
evidence  for  c&rcinogenicity  in  at 
least  two  adequate  aitiiaal  te»ts  in 
different  specie*  or  in  both 
epidemiological  and  animal 
studies). 

/ARC  Criteria 

Group  1 — Cfaemical  is  carcinogenlG  to 
humans  (sufficient  evidence  bam 
epidemioiogicat  studies). 
Group  2 — Chemical  is  probably 

carcinogenic  to  humans. 
Group  2A — At  least  limited  evidence  of 

carcinogenidty  to  humans. 
Group  2B — Usually  a  combination  of 
silflldent  evidence  in  animats  and 
inadequnte  data  in  humans. 
Croup  3 — Chemical  cannot  be 
classified  as  to  its  cardnogenidty  to 
humans. 

Both  of  these  dassification  schemes 
are  based  upon  a  qualitative  review  of 
all  available  evidence.  Information 
considered  in  each  assessment  include 
short-term  tests,  long-term  am'mal 
studies,  human  studies,  pharmacokinetic 
studies,  comparative  metabolism 
studies,  structore — activity  relationships 
and  other  reierant  toxicological  studies. 
Other  groups  have  also  supported  the 
concept  of  assessing  carcinogens  by 
degree  of  evidence.  The  National 
Academy  of  Sciences  (NAS)  in  Drinking 
Water  and  Health.  1977.  Vol.  1, 
classified  chemicals  with  carcinogenic 
effects  into  four  groups:  human 
carcinogens,  suspected  human 
carciiim^ns,  animal  carcinogens  and 
suspecfed  animal  cardnogeos. 

The  U.S.  Office  of  Sdence  and 
Techndogy  Policy's  recent  review  of  the 
science  and  associated  principles  of 
chemical  carcinogenic  risk  (50  FR 10372) 
generated  a  series  of^inciples  to  be 
used  to  establish  specific  guidelines  for 
assessing  cardnogenic  risk.  The  review 
discussed  the  type  of  tests  (short-  and 
long-tern)  used  to  assess  potenti^ 
carcinogens  and  the  interpretation  of 
data  in  light  of  the  strength  of  evidence. 
A  classilication  system  for  carcinogens 
was  ttot  provided  in  the  report. 

Table  3  classifies  the  VOCs  based 
upon  an  assessment  under  the  EPA  and 
L\RC  oriteria.  These  dassifications  will 
be  revised  if  new  data  on  the  VOCs 
dictate  reclassification.  In  addition,  EPA 
will  reconsider  these  dassifications  if 
the  final  EPA  Gaidehnes  for  Carcinogen 
Risk  Assessment  vary  signfficantfy  from 
the  proposed  EPA  guideHnes. 


Table  3.— Strength  of  Evidence  of  VOCs 
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2.  Three-Category  Approach  for  Setting 
RMCLs 

The  Jane  12, 1984.  WVKl.  proposal 
consisted  of  a  two-category  approach  to 
setting  RMCLs;  chemicals  were 
classified  as  cardnogeQs  or  non- 
carcinogens.  All  chemicais  with 
evidence  of  careinogpnidty  ranging  from 
limited  to  suffident  were  cfassified  as 
"cardnogens"  and  their  RMCLs  were 
proposed  at  zero.  As  noted,  a  number  of 
commenters  pointed  oat  that  dns 
approach  did  not  adequately  take  into 
account  the  varying  degrees  of  evidence 
of  the  chemicals  classified  as 
cardnogens.  In  response  to  ccmiment 
and  consistent  with  tfie  EPA  guidelines, 
EPA  n  using  (his  scheme  in  its  final 
RMCL  rule.  This  approach  to  setting 
RMCLs  considers  aD  of  the  avaifabfe 
scientiffc  data. 

Table  4  describes  this  approach  for 
setting  RMCLs  based  upon  theB'A 
classification  vystem.  llie  cooeaponding 


LARC  classificatioos  are  induded  in  the 
table  for  comparative  purposes. 

Table  4 

Three-Category  Approach  for  Setting  RMCLs 

Category  I — Known  or  probable  human 
carcinogens:  Strong  evidence  of 
carcinogenicity. 

•  EPA  Group  A  or  Group  B 

•  lARC  Group  1,  2A  or  ^ 
Category  II — EqairoGal  eviidmce  of 

careiaagnicity. 

•  Q>A  Group  C 

•  IARCGro«p3 

Category  lit— Nan-carcinoffm;  iBariaqiiflte 
or  no  evidence  of  carcinogenicity  in 
animali. 

•  EPA  Group  D  or  E 

•  IARCGn>ap3 

Category  I  includes  those  chemicals 
which,  in  the  iudgment  of  EPA,  have 
sufficient  human  or  animal  evidence  of 
carciaogenicJty  to  warrant  their 
regulation  as  known  or  probable  human 
carcinogens.  The  approach  to  setting 
RMCLs  Cor  these  compoimds  is  not 
changed  from  the  RMCL  proposal; 
RMCLs  are  set  at  zera  These 
compounds  are  potential  human 
carcinogens  and  they  have  not  been 
demonstrated  to  exhibit  a  tlseahold; 
thus  it  is  believed  for  the  purpose  of 
regulation  that  any  exposure  coald 
contribute  some  finite  level  of  nak. 

Category  II  includes  those  chemicjtla 
for  which  some  limited  but  insufiident 
evidence  of  carcinogenidty  exists  from 
animal  data.  These  will  not  be  regulated 
in  the  sanae  manner  as  known  or 
probable  human  carcinogens.  However, 
RMCLs  will  reflect  the  fact  that  some 
experimental  evidence  of 
carcinogienicity  in  animals  has  been 
reported. 

EPA  has  considered  two  main  (^tions 
for  setting  the  RMCLs  for  these  types  of 
chemicals.  The  first  option  consists  of 
setting  the  RMCL  based  upon  non- 
carcdnogenic  endpoints  (the  AADI]  if 
adequate  data  exist.  To  account  for  the 
equivocal  evidence  of  carcinogenidty. 
an  additional  uncertainty  factor  would 
be  applied  (e.^  AADI  divided  by  a 
factor  of  10  or  some  other  value).  A 
factor  of  10  would  be  applied  in  most 
cases  because  uncertainty  factors  have 
historically  been  apph'ed  in  order  of 
magnitude  increments,  with  each 
additional  ten-fold  factor  accounting  for 
an  added  measure  of  uncertainty. 
However,  uncertainty  factors  other  than 
IQ  would  be  appBed  if  the  data 
indicated  the  need  for  a  greater  or  lesser 
extra  safety  margin.  An  example  of 
when  a  greater  uncertainty  factor  would 
be  applied  is  if  the  AADI  was  based 
upcm  a  weak  study  with  a  lack  of 
supporting  data.  A  lesser  uncertainty 
factor  would  be  applied  in  instances 
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when  a  great  deal  of  strong 
epidemiology  data  exists.  The  second 
option  consists  of  setting  the  RMCL 
based  upon  a  lifetime  risk  calculation  in 
the  range  of  10~*  to  10"  •  using  a 
conservative  method  (i.e..  a  method  diat 
may  overestimate  the  risk)  such  as  the 
linear  multi-stage  model.  This  is 
intended  to  be  protective  for  compounds 
that  are  not  being  considered 
carcinogens,  but  for  which  questions 
have  been  raised  concerning  potential 
effects.  EPA  will  use  the  first  option  if 
valid  non-carcinogenic  data  are 
available  upon  which  to  base  an  ADI.  If 
valid  non-carcinogenic  data  are  not 
available  and  risk  levels  can  be 
calculated  from  adequate  data,  then  risk 
calculations  will  be  used. 

EPA  believes  that  both  of  these 
approaches  reflect  the  primary 
consideration  concerning  Category  II 
chemicals:  RMCLs  should  be  less 
conservative  than  those  for  Category  I 
chemicals  and  more  conservative  than 
those  for  Category  III  chemicals.  This  is 
reflective  of  the  quantity  and  quality  of 
the  toxicology  data  that  are  available. 
For  the  contaminant  regulated  under  this 
category,  in  this  rulemaking,  it  is  clear 
that  there  is  ample  evidence  to  regulate 
the  chemical  based  on  evidence  of 
adverse  health  effects  unrelated  to 
carcinogenicity.  Thus,  EPA  is  merely 
regulating  this  contaminant  more 
conservatively  as  a  result  of  the 
equivocal  evidence  of  carcinogenicity. 
In  regulating  this  contaminant.  EPA  is 
not  regulating  it  based  solely  on 
equivocal  evidence  of  carcinogenicity. 

Category  III  includes  those  substances 
with  inadequate  or  no  evidence  of 
carcinogenicity.  RMCLs  will  be 
calculated  based  upon  chronic  toxicity 
data  using  ADIs  as  proposed.  The  ADI 
approach  is  well  accepted  in  \he 
scientific  community  as  a  method  for 
determining  acceptable  exposure  levels 
for  threshold  toxicants  and  was 
supported  by  the  majority  of 
commenters  on  the  RMCL  proposal.  As 
proposed,  an  exposure  factor  of  20 
percent  contribution  from  drinking 
water  is  used  conservatively  to 
determine  the  RMCLs.  This  contribution 
factor  is  included  because  there  is  often 
an  inadequate  data  base  to  precisely 
calculate  multi-media  exposure 
contributions  for  a  cross  section  of  the 
population.  Drinking  water  is  frequently 
a  minor  contribution  to  total  exposure. 
In  "Drinking  Water  and  Health"  (1977), 
the  NAS  provided  projections  of  one 
percent  and  20  percent  as  illustrations  of 
drinking  water  contributions.  The 
National  Interim  Primary  Drinking 
Water  Regulations  also  assumed  that 
drinking  w£.ter  contributed  20  percent  of 


the  total  daily  intake  for  six  organic 
chemicals.  This  approach  was  most 
consistenUy  supported  by  commenters 
to  both  the  ANPRM  and  RMCL  proposal 
among  those  suggested. 

3.  RMCLs  for  VOCs  Categorized  by 
Three-Category  Approach 

Table  5  presents  a  distribution  of  the 
nine  VOCs  among  the  three  categories. 

Tables 

VOCs  Using  Three  Category  Regulatory 
Approach 

Category  I — Known  or  Probable  Human 

Carcinogens:  Strong  evidence  of 

carcinogenicity. 
Benzene 
Vinyl  chloride 
Carbon  tetrachloride 
1,2-Dichloroethane 
Trichloroethylene 
Tetrachloroethylene 
Category  U — Equivocal  Evidence  of 

Carcinogenicity. 
1,1-Dichloroethylene 
Category  111 — Non-Carcinogens:  Inadequate 

or  no  evidence  of  carcinogenicity  in 

animals. 
1,1,1-Trichloroethane 
p-Dichlorobenzene 

The  following  are  short  discussions  of 
the  rationale  for  the  placement  of  each 
VOC  in  its  respective  category.  A  more 
extensive  discussion  can  be  found  in  the 
Health  Effects  Criteria  Documents 
referenced  in  Section  V. 

Benzene.  Benzene  has  been  placed  in 
Regulatory  Category  \,  based  upon  its 
documented  carcinogenic  effects  in 
humans.  Reported  effects  in  humans 
include  myelocytic  anemia, 
thrombocytopenia  and  leukemia, 
particularly  acute  myelogenous  and 
monocytic  leukemia.  Exposure  to 
benzene  has  also  been  shown  to  result 
in  carcinogenic  effects  in  animals; 
several  studies  have  shown  an  increase 
in  tumors  and  leukemias  in  benzene- 
exposed  animals.  The  lARC  has 
categorized  benzene  in  Croup  1, 
sufficient  evidence  of  carcinogenicity  in 
humans.  The  NAS  has  classified 
benzene  as  a  suspect  human  carcinogen. 
EPA  has  classified  benzene  in  EPA's 
Group  A,  sufficient  evidence  from 
epidemiological  studies. 

Vinyl  chloride.  Vinyl  chloride  has 
been  shown  to  have  carcinogenic  effects 
in  humans  and  animals.  In  humans, 
exposure  to  vinyl  chloride  is  associated 
with  angiosarcoma  of  the  liver.  In 
animals,  serveral  tiunor  types  including 
mammary  carcinomas,  liver 
angiosarcomas  and  pulmonary 
angiosarcomas  have  been  reported 
following  exposure  to  vinyl  chloride 
through  ingestion  or  inhalation.  Vinyl 
chloride  has  exhibited  a  significant 
degree  of  DNA  binding  in  short-term 


studies.  The  lARC  has  classified  vinyl 
chloride  in  Group  1.  sufficient  evidence 
of  carcinogenicity  to  humans.  The  NAS 
has  classified  vinyl  chloride  as  a  human 
carcinogen.  EPA  has  classified  vinyl 
chloride  in  EPA's  Group  A;  sufficient 
evidence  from  epidemiological  studies. 
Vinyl  chloride  has  been  placed  in 
Regulatory  Category  I,  based  upon  its 
carcinogenic  effects,  as  described 
above,  in  humans  and  animals. 

Carbon  tetrachloride.  Carbon 
tetrachloride  has  been  shown  to  be 
carcinogenic  in  rats,  mice  and  hamsters 
through  oral  exposure.  Hepatocellular 
carcinomas  have  been  observed  in 
several  animal  studies  as  a  result  of 
carbon  tetrachloride  exposure.  Carbon 
tetrachloride  has  been  identified  as  an 
animal  carcinogen  by  the  National, 
Cancer  Institute  (NCI)  and  has  been 
used  as  a  positive  control  in  several 
bioassays.  The  lARC  has  concluded  that 
sufficient  evidence  of  carcinogenicity  in 
animals  exists  for  carbon  tetrachloride 
and  has  classified  the  compound  in 
Group  B2.  The  NAS  has  classified 
carbon  tetrachloride  as  an  animal 
carcinogen.  EPA  has  classified  carbon 
tetrachloride  in  EPA's  Group  B2; 
sufficient  evidence  in  animals  and 
inadequate  evidence  in  humans.  EPA 
has  placed  carbon  tetrachloride  in 
Regulatory  Category  1,  based  upon  its 
demonstrated  carcinogenic  effects  in 
animals. 

1,2-DichIoroethane.  1,2- 
Dichloroethane  has  been  placed  in 
Regulatory  Category  1,  based  upon  its 
carcinogenic  effects  in  animals  through 
ingestion  exposure.  In  the  NCI  bioassay, 
1,2-dichloroethane  administered  by 
gavage  to  rats  and  mice  was  shown  to 
increase  the  incidence  of  several  types 
of  timiors.  1,2-Dichloroethane  has  not 
been  shown  to  be  carcinogenic  through 
inhalation  exposure  in  animals.  The 
lARC  have  classified  1,2-dichloroethane 
in  Group  B2;  sufficient  evidence  of 
carcinogenicity  in  animals.  EPA  has 
classified  1,2-dichloroethane  in  EPA's 
Group  B2;  sufficient  evidence  in  animals 
and  inadequate  evidence  in  humans. 

Trichloroethylene.  Six  completed 
studies  investigating  the  carcinogenic 
potential  of  trichloroethylene  have  been 
carried  out.  Two  of  these  studies 
revealed  significant  increases  in  the 
incidence  of  liver  tumors  among  both 
sexes  of  BfeCsFi  mice.  Several  of  the 
remaining  studies  were  technically 
flawed  and  the  data  cannot  be  used,  and 
the  remainder  of  the  studies  reported  no 
evidence  of  carcinogenicity.  A  recent 
study  (Henschler,  et  al.,  1984)  concluded 
that  trichloroethylene  containing 
epichlorohydrin  and  epoxybutane 
causes  tumors  in  test  animals,  but  that 
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purifled  thcMotoethylene  was  not 
carcinogtMkic  in  ICR/HA  mice.  However, 
the  Henschler  study  used  mice  that  are 
known  to  be  less  responsive  to 
hepatacellulai  CArcinoraas  than  the  mice 
in  several  of  the  other  stadies. 
TherefEce.  EPA  i»  not  rdying  oa)y  oo 
this  study  ia  drawing  its  conclilsions 
regarding  catcinogeBicity. 
Trichloroethyle&e  has  exhibited  DNA 
binding,  in  short-tena  test  systems^ 

There  is  disagreement  in  the  scientific 
coiznuuuty  abmi  the  relevance  of 
mouse  liver  tuanra  a»  iodrcaton  ol 
human  cancel  risk.  Several  straina  of 
laboratory  take  ^ipear  to  dev^p  a 
high  and  vahd>le  proportion  of  liver 
timiors  wilh  or  wilhoat  exposure  to  the 
chemicals.  Thi»  may  indicate  that  those 
mouse  Uvera  cosrtain  a  ■■ff>C«ii>i 
proportioa  of  initisted  tuoior  cells  winch 
do  Bot  appeal  to  be  present  in  human 
liver  or  it  Bkay  iadkate  bias  in  (he  test 
protocol  carrcBtly  vted  by  the  National 
Toxicology  Rtiyaia  (com  oil  gavage). 
Certain  scientista  befieve  that  the 
increased  iaddesce  of  mouse  liver 
tumors  should  be  treated  in  the  same 
manner  aa  tbe  mcreased  mcidence  of 
tumors  at  any  otbei  cedent  organ  site, 
while  others  believe  that  nouae  liver 
tumors  are  a  spurious  sittuitiftn  which  is 
not  relevant  to  huam  haxard. 

The  EPA  proposed  gaidelines  for 
carcinogen  risk  asaeasnaent  (4ft  FR 
46294)  exaBuaed  the  relatknalup  of 
mouse  hver  tumora  to  baaus  haxaid 
and  concluded  that  "the  mouse-liver- 
only  tumor  response,  when  otfier 
conditioaa  for  a  claaaification  ol 
'sufficient'  evtdeace  in  aaim^  studies 
are  met.  sboald  be  coosidered  as 
'sufficient'  evidence  of  carcinogenicity 
with  the  understanding  that  this 
classification  confd  be  changed  to 
'limited'  if  wamoted  when  a  mDober  of 
factors  sock  a»  the  ioikwring  are 
observed:  the  occatrence  of  tomots  only 
in  the  higkcat  dose  poop  aBd>ar  only  at 
the  end  of  tke  stady:  no  subatantial 
dose-reiated  increase  ia  the  proportion 
of  tomrrrs  that  are  mabgnant:  the 
occurrence  of  tnoMirs  that  are 
predomioantly  bcoign.  skowing  no 
evidence  of  metastesea  or  iBvasKHi;  nc 
dose-related  shortemng  of  the  time  to 
the  appearance  of  tumors;  negative  or 
inconclusive  results  from  a  spectrum  of 
short-term  test*  for  Bnlagenic  actrvity; 
the  occanrenoe  of  excess  tumors  only  in 
a  single  sex". 

The  lARC  stated  that  substances 
should  be  classified  as  having  hmited 
evidence  of  careinugenicity  if  the  studies 
involve  a  sin^  species  or  experiomit, 
are  restricted  by  inadeqaate  protocols 
and,  in  the  peat,  have  been  difficult  to 
classify  as  maligiant  by  bistoiogfeal 


criteria  alooe  (e.^  hmg  and  fiver  tumors 
in  mice). 

The  Office  of  Science  and  Teckaology 
Policy's  report  on  cheaiical  carcinogens 
(50  FR  10372)  stated  that 

Gener»ny,  there  is  comensos  that  Hie 
mouse  liwerBKNiei  iirpriBdple  does  have 
significance  in  tmnam  at  hauB  nk.  but 
unambiguous  diagaoas  between  "bettign"  or 
"hyperplastic"  kver  nodule*  and malignent 
neoplasia  remains  elusive  awl  there  is  no 
apparent  scientific  conaeosus.  A  recent 
review  of  the  issue  has  emphasized  the  need 
for  judgment  an  a  case-by-case  basis  and  the 
possible  relevance  of  other  toxico^ogica^ 
informationi 

Based  upon  the  EPA  guidelines.  EPA's 
Risk  AssessBseat  Forum  classtfied 
trichloioethylene  in  Group  B2;  sufficient 
animal  evidence  of  carciaogenicity  and 
inadequate  human  evidence.  As  noted 
above,  the  EPA  guidelines  regard  mouse  ' 
liver  tumors  as  sufficient  evidence 
unless  downgraded  by  other  factors. 
EPA  concluded  that  these  other  factors 
were  not  present  for  tnchloroeAylaie 
and  thus  the  compound  was.  clasaified 
as  having  sufficient  evidence  of 
carcHiogenicity.  The  MAS  has  classified 
trichloioethyiene  aa  aa  animal 
carcinogen. 

EPA's  Science  Adviaacy  Board  (SAB) 
examited  the  Uniicology  of 
trickloroethyleBe  and  iU  ranking  under 
the  lARCciiteria.  The  n^onty  of  the 
Coramittee  meabeia  fell  tha*  the 
coB^tound  should  be  classified  in  LARC 
Category  %  (coaafiouBd  caraiot  be 
classified  a»  to  its  carcinogenicity  for 
huBiana).  wh^  one  Bteraber  feit  that 
lAKC  Gregory  2B  (probable  buBMn 
carcinogen)  was  jaose  appropriate.  The 
Committee  conehkied  that,  "a  definitive 
statemeizt  on-the  carcinogenicity  of  the 
conkpouad  canaot  be  made  by  thio 
CcwunUtec  al  thta  time  becaase  the 
interpretation  of  nale  awuac 
hepatocdhdar  carcinomas  i»  uncertam 
and  the  animal  evidence  is  hmited  at 
this  time". 

EPA  ia  consenrativeiy  dasstfytng 
trichloroethylene  m  Regslatory  Category 
I,  based  npos  the  positiw  evidence  of 
liver  tuBon  is  B^«Ft  mice,  aa  well  as 
mahgnant  lyaylaimas  in  mice. 
puliBonacy  ademcarcnuHnas  in  aiice, 
mutagenicity  axri  binding  widi  USA, 
which  has  resisted  in  EPA's  Risk 
Assessaient  Fornm's  classification  of  the 
compound  in  EPA's  Croup  B2.  The 
evidence  for  Category  I  rankmg  for 
trichloroethylene  ia  vwe^er  thm  for  the 
other  cbeancats  hicluded  in  that  group. 

Tetractrioroethy/eae.  The  principal 
effect  in  animals  from  acute  e^cpoBore  to 
tetrachloroethylene  is  on  the  cerFtral 
nervous  sfstem.  Ceatrai  nervous  system 
ejects  indade  depression,  ataTria  and 
respiratory  cardioc  a^rresf.  ShorMenn/ 


subchronic  effects  in  aninials  are 
manifest  priadpally  as  damage  to  the 
liver  and  kidney,  while  chronic  effects 
also  include  liver  and  kidney  damage,  as 
weU  aa  central  nervoos  effects,  tn 
humans,  central  aervovs  system 
depression  and  hepatic  toxicity  are  also 
the  principal  effects  exhibited  fi'om 
exposure  to  tetrachloroethytene. 

The  clessificaticm  of 
tetrachloroethylene  for  carcinogenicity 
is  based  opon  the  results  of  sereral 
studies,  HichH^ng:  (1)  The  NCI  btoassay 
(1977)  in  yffadt  tetracfatoroethyfene 
(administered  by  gavage)  increased  (he 
incidence  of  hepatoceDnlar  cancinenias 
in  both  sexes  of  BbCiFi  mice,  bnt  not  in 
rats.  Due  to  hi^  level  of  mortaKty 
among  die  rats,  these  data  are  not 
considered  adequate.  Several  repeat 
studies  were  carried  ontr  however  data 
from  these  stucRes  are  undergoing  audit 
by  the  NTP.  (2)  the  draft  report  of  the 
recently  completed  PTrPbioassay  (1985) 
in  whs:h  tetrachloroethylene, 
admoristered  tfmxigh  k^atalion,  was 
shown  to  induce  carcinogenic  effects  in 
both  rats  and  mice  under  the  test 
conditions.  The  bioassay  demoastrated 
an  increased  incidence  of  mononuclear 
cell  leukemias  ia  male  and  female  cats 
and  rare  renal  cell  neoplasais  in  male 
rats.  In  mice,  increased  iBcIdences  of 
hepatoceOular  adenomas  and 
carcinomas  in  males  and  hepatocellalar 
carcinomas  in  females  were  seen;  (3) 
several  studies  through  inhalatioQ  and 
intraperitoneal  exposure  have  produced 
negative  resuks;  and  (4)  mbced  results 
have  been  obtained  Scorn  a  number  of 
short-term  studiea  designed  to  evaluate 
mutagenic  potential. 
Tetrachioreeihyleae  baa  not  been  shown 
to  exhibit  DNA  *""'*'"fl  ia  short-teta 
studies. 

EPA's  Risk  Asaesaiaeat  PoruBk. 
classified  tetrachleeoathj^ae  in  Groap 
C,  accorthag  to  the  EPA  guidelinea. 
Group  C  is  used  far  agents  with  limited 
evidence  of  carciaogenieity  ia  aaiaiaht 
in  the  abaence  of  human  data.  Tins 
classification  was  based  upon  the 
positive  reai^ta  horn  the  NCi  gavagc 
bioassay  and  the  inconclusive 
mutagenicity  data.  However,  the  new 
NTPiat  and  mice  inhidatioB  bsaaaaay 
has  since  been  contpieted, 
demonstrating  a  positive  carcinogenic 
response  in  both  species^  Based  upon 
this  evidence  and  the  positive 
carcinogenic  evidence  in  mice  by  gavage 
(NCI,  1977),  EPA  has  elevated  the 
overall  evidence  of  carcinogenicity  to 
the  "s»^dent"  category.  Group  K. 

The  SAB  examined  the  toxicology  of 
tetrachloroethylene  and  the  majority  of 
the  members  of  the  SAB  concluded  that 
there  waa  irwofficient  ertdence  to 
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classify  tetrachloroethylene  as  a 
probable  human  carcinogen  and  that 
according  to  the  lARC  criteria  the 
chemical  belongs  in  Group  3.  One 
member  of  the  Committee  agreed  with 
the  classification  but  felt  that  the 
compound  "almost  belongs"  in  Group 
2B.  This  classification  was  carried  out 
before  the  results  of  the  NTP  inhalation 
bioassay  became  available.  The  lARC 
had  previously  concluded  that 
tetrachloroethylene  has  limited  evidence 
of  carcinogenicity  in  animals  and   . 
inadequate  evidence  in  humans  and 
have  classified  the  compound  in  Group 
3;  however  LARC  did  not  have  the 
results  of  the  NTP  inhalation  bioassay. 

In  summary,  tetrachloroethylene  has 
been  classified  in  Regulatory  Category  I 
based  upon  the  available  data  which 
have  shown  sufficient  evidence  of 
carcinogenicity  in  animals.  This 
classification  considers  the  new  NTP 
cancer  bioassay  as  well  as  other 
available  data.  As  explained  above, 
EPA  is  not  promulgating  an  RMCL  for 
tetrachloroethylene  at  this  time.  Rather, 
EPA  is  soliciting  comments  on  the  NTP 
bioassay. 

1,1-Dichloroethylene.  1,1- 
Dichloroethylene  has  been  shown  to 
exhibit  liver  and  kidney  damage  in 
animals  from  high  dose  exposure.  Other 
acute  and  chronic  effects  include  central 
nervous  system  depression  and 
sensitization  of  the  heart. 

1,1-Dichloroethylene  has  been 
classified  in  Regulatory  Category  II.  This 
classification  is  based  upon  an 
evaluation  of  the  data  involving  over  a 
dozen  long-term  animal s^Jdies,  one" 
short-term  initiator/promotor  assay  and 
a  series  of  short-term  tests  designed  to 
evaluate  mutagenic  potential.  The 
positive  results  have  been  reported  in 
the  following  studies:  (1)  Kidney 
adenocarcinomas  in  mice  and  mammary 
tumors  in  rats  and  mice  following 
inhalation  exposure  (Maltoni,  1985,  in 
press);  and  (2)  activity  as  an  initiator  in 
mice.  Negative  results  have  been 
reported  in  approximately  a  dozen 
studies  involving  exposure  via 
inhalation,  gavage  and  oral  exposure  via 
drinking  water. 

Short-term  tests  evaluating  mutagenic 
potential  have  shown  positive  responses 
for  DNA  alkylation.  repair  and  synthesis 
and  negative  results  for  cell  culture 
tests.  The  LARC  have  concluded  that 
there  is  sufficient  evidence  for  activity 
in  short-term  tests. 

The  SAB  examined  the  toxicology  of 
1,1-dichloroethylene  and  agreed  with 
EPA  that  1,1-dichloroethylene  should  be 
classified  in  Group  3,  according  to  the 
lARC  criteria.  The  SAB  also 
recommended  that  the  Agency  attempt 
to  verify  the  results  of  the  Maltoni,  et  al. 


1977  study.  The  SAB  did  not  review  the 
results  of  the  final  Maltoni,  et  al, 
inhalation  study  in  this  analysis  since 
the  data  were  not  peer  reviewed  or 
published  at  the  time.  However,  the  SAB 
was  critical  of  the  carcinogenic  risk 
estimates  for  1,1-dichloroethylene, 
based  upon  the  final  Maltoni,  et  al., 
inhalation  data,  stating  that  the 
uncertainties  regarding  the  values 
needed  to  be  better  articulated. 

EPA  has  classified  1,1- 
dichloroethylene  in  EPA's  Group  C, 
based  upon  the  negative  NCI  bioassay, 
marginal  results  from  inhalation 
exposure  in  mice  and  rats,  activity  as  an 
initiator  in  mice  and  the  mutagenic 
potential  of  the  compuund.  EPA  believes 
that  due  to  the  mutagenic  potential  of 
the  compound,  the  positive  results  in 
several  animal  studies  and  the 
compound's  structural  similarity  to  vinyl 
chloride  there  is  a  sufficient  basis  to 
regulate  it  in  Category  II  rather  than 
Category  III. 

1,1,1-Trichloroethane.  The  principal 
non-carcinogenic  effects  from  exposure 
to  1,1,1-trichloroethane  in  animals  and 
humans  are  depression  of  the  central 
nervous  system,  increase  in  liver  weight 
and  cardiovascular  changes. 

1,1,1-Trichloroethane  has  been 
classified  in  Regulatory  Category  III 
(inadequate  evidence  of  carcinogenicity 
in  animals}.  This  classification  was 
based  upon  the  results  of  two  animals 
bioassays  by  the  NCI.  The  first  bioassay 
was  completed  in  1977  and  consisted  of 
exposure  of  mice  and  rats  to  1,1,1- 
trichloroethane  through  com  oil  gavage. 
Only  3  percent  of  the  animals  survived 
to  the  end  of  the  experiment  and  thus  it 
was  concluded  that  carcinogenicity 
could  not  be  determined  from  this  study. 
In  the  second  carcinogenesis  bioassay, 
preliminary  results  showed  an  increased 
incidence  of  hepatocellular  carcinomas 
in  mice  but  not  in  rats.  These  initial 
results  have  been  questioned  and  the 
study  is  presently  being  audited. 

1,1,1-Trichloroethane  has  shown 
mixed  results  in  mutagenicity  studies. 
The  compound  was  not  shown  to  be 
mutagenic  in  studies  using  yeast  as  an 
indicator  organism,  while  both  positive 
and  negative  results  were  reported  in 
mutagenicity  using  various  Salmonella 
typhimuhum  strains.  1,1,1- 
Trichloroethane  has  been  showm  to 
exhibit  minimal  evidence  of  DNA 
binding  in  test  systems. 

The  LARC  have  classified  1,1,1- 
trichloroethane  in  Group  3;  inadequate 
evidence  of  carcinogenicity  in  animals. 
EPA  has  concluded  that  there  are 
insufficient  data  to  classify  1,1,1- 
trichloroethane  as  a  probable  or 
possible  human  carcinogen,  based  upon 
the  results  of  the  NCI  biassays.  Thus, 


1,1,1-trichloroethane  has  been  classified 
in  EPA's  Group  D  and  Regulatory 
Category  III. 

p-Dichlorobenzene.  p- 
Dichlorobenzene  has  been  shown  to 
exhibit  non-carcinogenic  adverse  effects 
in  animals,  including  liver  and  kidney 
damage,  porphyria,  and  splenic  weight 
changes.  In  humans,  exposure  to 
dichlorobenzenes  has  been  reported  to 
result  in  anorexia,  liver  effects  and 
blood  dyscrasias. 

p-Dichlorobenzene  has  been  classified 
in  Regulatory  Category  III  (inadequate 
evidence  of  carcinogenicity  to  humans). 
p-Dichlorobenzene  has  not  been  shown 
to  be  carcinogenic  to  animals  or 
humans.  Several  animal  studies  have 
shown  negative  results  for  the 
compound,  including  a  bioassay 
undertaken  by  the  NTP  in  which  p- 
dichlorobenzene  was  administered  by 
gavage  to  both  sexes  of  mice  and  to 
female  rats.  The  draft  results  showed  no 
evidence  of  carcinogenicity  from 
exposure  to  the  compotmd. 

p-Dichlorobenzene  has  not  been  found 
to  be  mutagenic  when  tested  in  the 
Salmonella  typhimurium  or  E.  call 
systems.  However,  the  compound  has 
been  shown  to  induce  abnormal  mitotic 
division  in  higher  plants. 

EPA  has  concluded  that  p- 
dichlorobenzene  should  be  classified  in 
EPA's  Group  D  and  Regulatory  Category 
III  based  upon  the  negative  results  of  the 
carcinogenicity  studies. 

4.  Final  RMCLs 

The  following  provides  a  summary 
and  basis  for  the  final  RMCLs  for  each 
VOC,  based  upon  the  three-category 
approach. 

Category  I  Contaminants 

The  RMCLs  for  Category  I 
contaminants  (known  or  probable 
human  carcinogens)  are  set  at  zero, 
using  the  same  approach  as  was 
outlined  in  the  June  12, 1984,  RMCL 
proposal.  Thus,  final  RMCLs  for  the 
following  substances  considered  to  be 
known  or  probable  human  carcinogens 
are  "zero":  benzene,  vinyl  chloride, 
carbon  tetrachloride,  1,2-dichloroethane 
and  trichloroethylene. 

Category  II  Contaminants 

The  RMCLs  for  Category  II 
contaminants  (equivocal  evidence  of 
carcinogenicity)  are  set  based  upon 
chronic  toxicity  data  with  an  additional 
margin  of  safety,  or  upon  lifetime  risk 
calculations  if  chronic  toxicitj'  data  are 
not  available.  For  1,1-dichloroethylene. 
EPA  is  setting  the  RMCL  based  upon 
chronic  toxicity  data,  primarily  Hver 
effects  observed  in  animal  studies.  The 
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RMCL  is  based  upon  the  ADl  divided  by 
an  extra  factor  of  10  to  account  for  the 
possible  carcinogenicity  of  the 
compound  and  considering  20  percent 
drinking  water  contribution.  The  AADI 
in  the  )une  12  proposal  for  1,1- 
dichieroethylene  was  350  jig/l,  based 
upon  an  animal  study  in  which  liver 
effects  were  noted.  Applying  an  extra 
factor  of  10.  and  considering  20  percent 
exposure  from  drinking  water,  a  final 
RMCL  of  7  ^g/1  has  been  determined. 
An  extra  factor  of  10  was  applied 
because  EPA  believes  that  an  additional 
order  of  magnitude  is  appropriate  for 
this  chemical.  This  is  because  of  the 
conflicting  bioassay  data  and  the 
structural  similarity  to  vinyl  chloride. 
Thus,  EPA  believes  that  these  data 
cannot  be  dismissed  and  is  accounting 
for  these  data  by  applying  an  additional 
order  of  magnitude  uncertainty  factor. 

Category  III  Contaminants 

The  RMCLs  for  Category  III 
contaminants  (non-carcinogens)  are 
determined  based  upon  chronic  toxicity 
data.  The  AADI  considering  20  percent 
drinking  water  contribution  is  the  basis 
for  the  RMCLs  for  these  contaminants. 
For  l.l.l-trichloroethane,  the  final  RMCL 
is  200  fig/I,  as  proposed  on  June  12, 1984. 
For  p-dichlorobenzene,  the  final  RMCL 
is  750  iig/1.  as  proposed  on  June  12, 1984. 

Table  6  summarizes  the  final  RMCLs 
for  the  VOCs.  In  the  judgment  of  the 
Administrator,  the  RMCLs  at  these 
levels  prevent  known  and  anticipated 
adverse  effects  with  a  margin  of  safety. 

Table  6.— Final  RMCLs  for  the  VCXJs 


Compound  ■ 

RMCL 

Benzent... 

ZflfO 

Vinyl  chtonda - 

Cartwn  tatracMorid* 

zaro 

TricNon  rittiytorw „ ......«« — 

LI-OK*  ikoMhyMn* .-. „ 

1.1.1-TrcMoro«than« 

zare 
zero 

7rt/l 

200)ig/i 
7S0)tg/l 

p-Dichlorobenzone 

■  A  final  RMCL  wM  be  published  fot  letracMoroettiytene 
alter  the  close  ol  the  4S.itey  commeni  penod,  lo  allow  lor 
the  pubtc  convnems  on  the  new  data. 


5.  Effective  Dates 

The  final  RMCLs  are  effective 
December  13, 1985.  This  date  is  30  days 
after  the  publication  of  this  notice. 
However,  as  explained  above,  the 
RMCLs  are  only  health  goals  used  by 
EPA  in  determining  maximum 
contaminant  levels. 

V.  Public  Docket/References 

All  supporting  materials  pertinent  to 
the  development  of  this  final  rule  are 
included  in  the  public  dockets  located  at 
EPA  headquarters,  Washington,  D.C. 
The  two  public  dockets  (i.e.,  RMCL 
rulemaking  docket-closed-and  the  MCL/ 


Monitoring  docket]  are  available  to  the 
public  and  the  public  should  contact  the 
Drinking  Water  Regulations  Docket 
Manager  for  access.  Materials  in  the 
public  docket  include  such  documents 
as  the  following: 

•  Public  comments  on  the  ANPRM 
and  Proposed  Rulemaking  for  RMCLs. 

•  Transcripts  of  the  April  26, 1982, 
and  August  6, 1984  public  meeting. 

•  Report  and  background  material  for 
the  four  public  workshops.  Summer 
1982. 

•  Transcripts  and  meeting  of  NDWAC 
meetings. 

•  Sununaries  of  meetings,  telephone 
calls  from  outside  EPA. 

•  Letters  to/from  the  public. 

•  Technical  reports. 

•  Other  supporting  materials. 

VI.  Regulatory  Analyses    • 

The  promulgation  of  an  RMCL  is 
different  than  the  proposal  of  an  MCL  in 
that  an  RMCL  is,  by  law,  to  be  based 
only  on  health  and  safety 
considerations,  while  an  MCL  takes 
feasibility  and  cost  into  consideration. 
Therefore,  this  RMCL  notice  does  not 
include  an  analysis  of  the  economic 
impact  on  various  possible  MCLs. 
However,  the  Agency  has  analyzed  the 
probable  impact  of  the  various 
alternatives,  and  this  is  reported  in  the 
MCL  proposal. 

The  report  includes  an  analysis  of  the 
impact  of  the  various  alternatives  on 
water  supply  industry  vis-a-vis  capital 
costs  of  technology,  operating  and 
maintenance  costs  and  the  feasibihty  of 
financing  new  treatment.  Additionally, 
impact  on  the  consumer  and  on  the 
nation  as  a  whole  is  presented. 

Under  the  Regulatory  Flexibility  Act,  5 
use  601  et  seq.,  I  certify  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  have  no  economic 
impact  in  and  of  itself  because  this  a 
non-enforceable  health  goal. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  action  does  constitute  a 
"major"  regulatory  action  because  it  will 
not  have  a  major  financial  or  adverse 
impact  on  the  community  and  it  is  a 
non-enforceable  action.  This  regulation 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

This  rule  contains  no  information 
collection  requirements  under  the 
provision  of  the  Paperwork  Reduction 
Act  of  1980  (44  use  3501  et  seq.). 


List  of  Subjecto  in  40  CFR  141 

Chemicals,  intergovernmental 
relations,  radiation  protection,  recording 
and  recordkeeping  requirements,  water 
supply. 

Dated.  October  10. 1985. 
L«e  Thomas, 

Administrator. 

Appendix  A.  Summary  of  Comments 

The  following  is  a  summary  and 
discussion  of  the  principal  comments  to 
EPA's  proposed  RMCLs  for  VOCs  in 
drinking  water  and  EPA's  responses  to 
them.  A  more  detailed  response  to 
comments  on  the  specific  contaminants 
is  contained  in  the  background 
document,  "Summary  of  Comments  and 
Responses  on  Federal  Register  Notices 
on  Volatile  Synthetic  Organic  Chemicals 
in  Drinking  Water".  In  its  June  12. 1984, 
Proposed  Rulemaking,  EPA  specifically 
asked  for  comments  on  the  following 
nine  questions. 

1.  How  strong  should  the  scientific 
evidence  be  to  justify  regulating  a 
substance,  partictilarly  for 
carcinogenicity? 

2.  How  should  evidence  of  mouse  liver 
tumors  be  weighed?  if  evidence  is 
limited  to  mouse  liver  tumors,  is  that 
sufficient  evidence  to  warrant  regulating 
that  substance  as  a  carcinogen? 
Conversely,  what  would  be  the  scientific 
basis  for  giving  mouse  liver  tumors  less 
weight  in  the  evaluation  of  the  potential 
for  human  carcinogenicity? 

3.  For  non-carcinogens,  is  the 
approach  used  for  computing  the  AADIs 
scientifically  acceptable?  Is  providing 
for  an  assumed  contribution  of  20 
percent  from  drinking  water  appropriate 
when  more  precise  data  are  not 
available? 

4.  Should  RMCLs  for  carcinogens  be 
set  at  zero?  If  RMCLs  are  set  at  zero, 
what  guidance,  if  any,  should  be 
provided  on  the  actually  attainable 
target  levels  in  drinking  water? 

5.  Should  RMCLs  for  carcinogens  be 
set  at  the  analytical  detection  limit? 
What  would  this  be  for  each  VOC 
considered  in  this  proposal? 

6.  Should  setting  RMCLs  for 
carcinogens  be  established  at  a  non-zero 
level  based  upon  negligible  risk 
determinations?  What  non-zero  level 
and  upon  what  basis?  Which  model  and 
which  assumptions?  Does  an 
incremental  lifetime  risk  level  of  10"* 
represent  a  virtually  non-existent  or 
negligible  risk?  Should  higher  or  lower 
risk  rates  be  considered?  Would  another 
level  be  more  representative  yet  meet 
the  needs  for  practical  implementation 
of  the  SDWA?  Would  use  of  the 
linearized  multi-stage  model  in  the  non- 
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zero  RMCL  calaulations  meet  the 
Congressional  intent  to  incorporate  a 
margin  of  safety  into  the  RMCLs? 

7.  Should  a  range  of  finite  risk  levels 
for  each  RMCL  be  selected  such  as  10"* 
to  10"*  instead  of  zero  or  a  single  value? 

8.  How  should  the  degree  of  evnienoe 
of  potential  carcinogenicity  be  factored 
into  the  RMCL  determinations?  It  there 
is  sufficient  experimental  evidence  of 
human  carcinogenicity,  should  Ihe 
RMCLbeertlRrxeiDDr'tfaeonein  ene 
million  risk  equivalent  or  some  Dtker 
calculated  vahie?  Should  the  ftMCL  he 
set  at  a  higfaar  aonaenttHtion  and  higher 
nominal  ikk  (to  indirectly  leflect  iea 
contjem]  as  ike  streag^ttf  evidence  of 
carcinogenicity  is  leduoed?  For  example, 
if  there  is  only  sufiknent  evidence  of 
animal  carcinagenicity,  shonki  the 
RMCL  be  in  the  10"  *  up  to  the  IfT*  risTc 
range?  If  leas  Aon  'limited  evidence"  is 
available,  should  ihe  RMCL  be 
determjnfid  based  upon  and  AM 
calculation? 

9.  Should  an  l^dCL  and  an  id CL  be  set 
for  total  VOCs  to  addveas  multiple 
exposure  to  VOC's?  Qn  what  basis? 

In  all,  EPA  received  95  public 
coraraents;  19  from  water  utilities,  i  from 
water  utility  ^seciations,  22  from 
industry,  13  from  industry  associations, 
10  from  State  governments,  11  from 
public  interest  grou^is,  8  from  private 
citizens  and  7  from  other  gcoups 
including  fedeial  government  ^encies 
and  acadeuMC  institutions.  The  following 
discussion  summarizes  comments 
received  on  the  proposed  regulations 
and  the  Agency's  responses  to  those 
comments. 

A.  Specific  Questions  Posed  in  federal 
Roister  Notice 

1.  Strength  of  Evidence  of 
Carcinogenicity  (Questions  1  and  8  from 
the  Federal  Register  notice  RMCL 
proposal] 

Comments:  £ighteen  comments  were 
received  which  addressed  how  stxong 
the  strength  of  evidence  should  be  to 
justify  relating  a  substance.  Thirteen 
commentets  suggested  that  strength  of 
evidence  should  be  used  to  detetmiis 
which  chemicals  should  be  regulated 
and  five  of  these  commenters  stated  that 
EPA  should  establish  minimum  criteria 
for  regiilating  a  substance  as  a 
carcinogen,  baaed  upon  the  lARC 
criteria.  Four  of  the  commenters  who 
addressed  the  L^C  criteria  stated  that 
EPA  should  not  regulate  a  substance  for 
carcinogenicity  if  lARC  has  classified 
the  compound  in  Group  HI  and  one 
comraenter  suggested  that  EPA  could 
use  die  lARC  classification  to  set 
RMCLs  wiiidi  incorporate  strength  of 
evidence,  Le.,  setJUtACLs  atxeroior 


knowB  cannnogeiB  aid  at  varying  risk 
levels  based  upon  ihe  streagfh  of  animal 
carcinxiigBnicity  xlata. 

Seven  commentars  aii^gested  that 
mininaim  mUena  idr  cardnngenicity 
should  be  set  based  upon  an  evaluation 
of  the  available  dat^  One  commenter 
said  that  a  positive  caccioogenic 
response  ic  one  animal  species  in  a 
properly  conducted  test  ^ould  be 
considered  sufficient  evidence  to 
regulate  a  compound  as  a  carcinogen, 
while  five  commenters  stated  that  EPA 
should  not  regulate  a  chemical  for 
carchrogenicity  where  fliere  is  only 
limited  evidence  of  carcinogenicity.  One 
commenter  suggested  ^lat  SPA  should 
regulate  a  substance  for  carcinogenicity 
only  if  it  has  demonstiHted  a  positiue 
response  in  one  or  Bouapidemiological 
studies  or  in  animal  bioassays  in  two  or 
more  species. 

Several  commenters  stated  that  a 
conservative  approach  should  be  taken 
where  even  sparse  or  limited  evidence 
should  be  considered  as  indicative  of 
pssible  carcinogenicity  and  the 
compound  should  be  regulated,  while 
several  other  commenters  said  that  a 
compound  should  notlie  regulated  if 
there  is  substantial  doubt  as  to  whether 
it  poses  a  significant  risk  to  humans. 

One  commenter  noted  that.it  is 
impossible  to  draw  a  sliarp  linp  between 
carcinogens  and  non-carcinogens  as 
there  is  no  such  thing  as  a  non- 
carcinogen,  only  compounds  which  have 
not  been  iested  for  carcinogenicity.  An 
additional  comment  addressed  the 
significance  of  positive  versus  negative 
evidence,  stating  ihat  positive  evidence 
in  a  well-conducted  study  should 
outwei^  negative  evidence. 

A  comment  was  received  which 
suggested  that  when  evidence  exists 
that  a  VOCmay  be  harmful  to  healdi 
but  evidence  is  sparse  or  inconclusive, 
the  evidence  should  still  be  used  in 
decisionmakmg,  providing  ihe  NAS 
agrees  on  the  reasonableness  of  the 
judgment.  If  substantial  doubt  exists, 
this  commenter  suggested  that  EPA  Tiot 
set  an  RMCL  Severe!  comments  were 
received  which  questioned  the  decision 
to  classify  certain  of  the  VOCs  as 
carcinogens.  These  comments  are 
discussed  in  the  background  document 
"Sonmiaiy  of  Comments  and  EPA 
Responses  on  Fadeialllepster  Notices 
on  Volatile  Organic  Chemicals  in 
Drinking  Water",  One  comraenter  felt 
that  EPA's  decision  to  cksstfy  several  of 
the  chemicals  (unspecified)  as 
carcinogens  is  qoestionable.  due  to  the 
limited  evidenoe  of  caraoo^enic  effects, 
the  fact  that  these  chemicab  are  not 
genotoxic  and  that  the  metabolites  are 
the  carcino^Qs. 


Six  commenters  sug^seted  schemes 
whereby  RMCLs  would  be  set  at  varying 
risk  levels  based  upon  die  strength  of 
evidence  of  carcinogenicity.  One 
comraenter  noted  that  setting  KMCLs  at 
zero  for  humian  carcinogens,  at  a  10~* 
risk  level  for  animal  carcinogens  and  at 
a  10~*  level  where  limited  evidenoe  of 
animal  carcinogenicity  exists  is 
appropriate,  while  another  commenter 
suggested  a  similar  scheme  with  the 
inclusion  of  another  ootegovy  for  those 
chemicals  with  limited  evidenoe  of 
human  carcinogenicity.  One  comment 
was  received  %duch  said  thatflMCLs 
should  be  set  at  a  10" 'risk  level  for 
known  or  suspect  carcinogens  and  at  a 
10"  *  risk  level  for  compounds  with 
limited  evidence  tjf  carcinogenicity, 
while  another  commenter  suggested  the 
same  strategy  with  a  risk  range  of  10"* 
to  Mr*forlcnown  carcinogens  and  10"^ 
to  10"*  for  conyiouBds  withiimitad 
evidence.  A  commenter  noted  a  scheme 
in  which  KMCLs  for  known  human 
carcinogens  would  iie  set  at  a  10~*  risk 
level,  suspect  human  and  known  animal 
carcinogens  at  a  10~^  level  and  suspect 
animal  carcinogens  based  upon  dironic 
toxicity.  An  additional  commenter 
stated  a  strategy  of  setting  RMCLs  for 
compounds  with  sufficient  evidence  of 
human  carcinogenicity  at  a  nsik  level  of 
vr*,  a  risk  range  of  1D"»  to  IC^for 
compounds  with  sufficient  evidence  of 
animal  carcinogenicity  and  a  range  of 
10"*  to  10"*  for  compounds  with  more 
limited  evidence  of  animal 
carcinogenicity. 

One  comraenter  noted  that  strength  of 
evidenoe  should  not  be  factored  in  the 
RMCIj  and  another  commenter 
suggested  setting  non-zero  RMCLs  for 
all  carcinogens  at  the  same  risk  level, 
regardless  of  the  amount  of  evidence  of 
carcinogenicity. 

One  comment  was  received  in  which 
an  aliemate  approach  to  setting  RMCId 
based  on  strength  of  evidence  of 
carcinogenicity  was  proposed;  this 
approach  consisted  of  assigning  letter 
scores  to  each  chemical  based  upon  the 
quantitative  and  qualitative  evidence  of 
carcinogenicity  andas^gning  arbitrary 
concentration  levels  to  each  score.  An 
AADI  woold  be  calculated  for  each 
chemical  and  the  AADI  would  be 
compared  to  the  arbitrary  concentration 
level  and  the  lower  value  would  be  used 
as  the  RMCL. 

Response:  EPA  believes  that  all  of  the 
available  scientific  evidence  should'be 
used  Id  detennine  whether  a  compound 
should  be  regulated  and  the  basis  for  the 
regulation.  A  qualitative  (evaluation  of 
the  availatde.data  is  carried  oat  in' order 
to  determnie  the  strength  jrfevirierroe  of 
carcinogenicity  or  other  advene  health 
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effects.  EPA  then  makes  the  decision  on 
whether  or  not  to  regulate  based  upon  a 
consideration  of  the  potential  for  the 
compound  to  cause  adverse  health 
effects  and  the  likelihood  of  the 
compound  being  found  in  drinking 
water. 

The  alternative  approach  provided  by 
the  commenter  in  which  letter  scores  are 
assigned  to  each  chemical  is  a  valid 
method  for  ranking  chemicals  for  further 
action  considering  priority  to  relative 
risk.  However,  such  an  approach  does 
not  appear  to  be  the  method  of  choice 
for  setting  RMCLs,  as  the  concentration 
levels  assigned  to  the  mimber  scores  are 
purely  arbitrary.  The  approach  does  not 
appear  to  satisfy  the  requirement  that 
the  RMCL  be  set  at  the  no-effect  level 
incorporating  an  adequate  margin  of 
safety. 

EPA  agrees  with  the  commenters  who 
stated  that  a  conservative  approach 
should  be  taken  with  regard  to  the 
regulation  of  chemicals  with  limited 
evidence  of  carcinogenicity  or  other 
adverse  health  effects.  This  approach  is 
consistent  with  the  intent  of  the  SDWA 
that  EPA  should  err  on  the  side  of  safety 
in  setting  the  regulations  and  that 
conclusive  proof  of  human  risk  is  not 
needed  in  order  to  regulate  a  substance. 
The  legislative  history  states,  "Because 
of  the  essentially  preventive  purpose  of' 
the  legislation,  the  vast  number  of 
contaminants  which  may  need  to  be 
regulated,  and  the  limited  amount  of 
knowledge  presently  available  on  the 
health  effects  of  various  contaminants  in 
drinking  water,  the  Committee  did  not 
intend  to  require  conclusive  proof  that 
any  contaminant  will  cause  adverse 
health  effects  as  a  condition  for 
regulation  of  a  as  suspect  contaminant. 
Rather,  all  that  is  required  is  that  the 
Administrator  make  a  reasoned  and 
plausible  judgment  that  a  contaminant 
may  have  such  an  effect".  The 
legislative  history  conti^iues  to  say  that, 
"the  contaminant  need  not  have  the 
adverse  effect  directly  in  order  for  the 
Administrator  to  regulate  it  as  a  primary 
contaminant.  If  it  is  a  precursor  to  a 
contaminant  which  may  have  such 
effect  or  if  it  may  contribute  to  such 
effect,  the  contaminant  should  be 
controlled  under  primary  regulations". 
H.R.  93-1185, 93rd  Cong.  2d  sess.  at  10 
(1974). 

EPA  agrees  with  the  comments 
received  stating  that  minimum  criteria 
should  be  established  for  regulating 
substances  as  carcinogens.  EPA  has 
established  criteria  for  regulating 
substances  as  carcinogens  based  upon 
the  EPA  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (49  FR 
46294).  These  guidelines  are  directly 


derived  from  the  lARC  criteria.  The  EPA 
guidelines  provide  a  classification 
system  for  dividing  chemicals  based  on 
their  strength  of  evidence  of 
carcinogenicity.  The  classification 
scheme  divides  chemicals  into  five 
categories:  Group  A,  human  carcinogen; 
Group  B,  probable  himian  carcinogen; 
Group  C,  possible  human  carcinogen; 
Group  D,  not  classified;  Group  E,  no 
evidence  of  carcinogenicfty  to  humans. 
The  LARC  criteria  divides  chemicals  into 
three  categories:  Group  1,  chemical  is 
carcinogenic  to  humans;  Group  2, 
chemcial  is  probably  carcinogenic  to 
humans;  Group  3,  chemical  cannot  be 
classified  as  to  its  carcinogenicity  to 
humans.  The  major  difference  between 
the  two  classification  schemes  is  that 
lARC  does  not  distinguish  between 
those  chemicals  with  inadequate 
evidence  of  carcinogenicity  and  those 
chemicals  with  no  evidence  of 
carcinogenicity,  while  the  EPA  scheme 
does. 

EPA  does  not  believe  that  it  is 
appropriate  to  apply  a  strict  rule  in 
which  chemicals  are  not  regulated  for 
carcinogenicity  if  LARC  has  classified 
them  in  Group  3.  The  LARC 
classifications  are  several  years  old  and 
new  data  which  was  not  available  at  the 
time  of  categorization  may  indicate 
possible  carcinogenic  effects  for  a 
compound.  EPA  believes  that  all 
available  data  should  be  considered  in 
the  analysis.  Both  positive  and  negative 
evidence  is  weighed  together  with  the 
quality  of  the  study,  and  the  many  case- 
specific  factors  which  are  present  in 
evaluating  each  contaminant  and  study. 
Depending  on  the  strength  of  evidence, 
negative  evidence  may  outweigh 
positive  evidence  or  vice  versa.  In 
addition,  the  LARC  Group  3  includes 
those  chemicals  with  inadequate 
evidence  of  carcinogenicity  and  those 
chemicals  with  no  evidence  of 
carcinogenicity.  Thus,  a  chemical  could 
be  classified  in  Group  3  because  it  was 
never  tested  for  carcinogenicity  or 
because  it  has  shown  inconclusive 
results,  and  not  necessarily  because  it 
has  shown  negative  results  in  animal 
studies. 

The  EPA  classification  scheme 
distinguishes  between  chemicals  with 
inadequate  evidence  and  no  evidence  of 
carcinogenicity;  Group  D  (inadequate 
evidence)  is  defined  as  follows: 
"because  of  major  qualitative  or 
quantitative  limitations,  the  studies 
cannot  be  interpreted  as  showing  either 
the  presence  or  absence  of  a 
carcinogenic  effect".  Group  E,  (no 
evidence)  indicates  that  "there  is  no 
increased  incidence  of  neoplasms  in  at 
least  two  well-designed  and  well- 


conducted  animal  studies  in  different 
species".  EPA  believes  that  this  scheme 
helps  to  differentitate  between  those 
chemicals  which  have  been  tested  and 
those  which  have  shown  negative 
results. 

The  minimum  level  of  evidence  for  a 
compound  to  be  regulated  as  a  probable 
human  carcinogen  (EPA's  Group  B2) 
consists  of  animal  evidence  which  is 
considered  to  be  sufficient,  i.e..  evidence 
which  indicates  that  there  is  an 
increased  incidence  of  malignant  timiors 
or  combined  malignant  and  benign 
tumors  in  multiple  species  or  strains  or 
in  multiple  experiments,  or  to  an 
unusual  degree  with  regard  to  incidence, 
site  of  tumor,  or  age  at  onset.  Therefore, 
EPA  agrees  with  those  commenters  who 
would  classify  as  carcinogens  those 
contaminants  with  positive  results  in 
one  or  more  animal  studies.  Additional 
evidence  may  be  provided  by  data  on 
dose-response  effects,  as  well  as 
information  from  short-term  tests  or  on 
chemical  structure.  This  is  consistent 
with  the  view  held  by  the  NAS  and 
others  that  animal  studies  may  be 
extrapolated  to  man. 

For  a  compound  to  be  considered  an 
"equivocal"  carcinogen  (EPA's  Group 
C),  the  evidence  has  been  determined  to 
be  limited  using  EPA's  proposed 
guidelines  for  carcinogenic  risk 
assessment  definition  of  "limited" 
evidence  as  follows:  "the  data  suggest  a 
carcinogenic  effect  but  are  limited 
because:  (a)  The  studies  involve  a  singlf 
species,  strain,  or  experiment  or  (b)  the 
experiments  are  restricted  by 
inadequate  dosage  levels,  inadequate 
duration  of  exposure  to  the  agent, 
inadequate  period  of  foUow-up,  poor 
survival,  too  few  animals,  or  inadequate 
reporting,  or  (c)  an  increase  in  the 
incidence  of  benign  tumors  only." 

EPA  will  promulgate  RMCLs  at  zero 
for  those  substances  classified  in 
Groups  A  and  B  (vinyl  chloride, 
benzene,  carbon  tetrachloride,  1,2- 
dichloroethane  and  trichloroethylene). 
This  is  based  upon  the  same  philosophy 
that  was  foHowed  in  the  RMCL 
proposal;  i.e.,  that  RMCLs  for  chemicals 
with  sufficient  evidence  of 
carcinogenicity  should  be  set  at  zero. 
The  basis  was  that  the  RMCLs  are  to  be 
set  at  a  level  which  would  not  result  in 
adverse  health  effects  with  an  adequate 
margin  of  safety.  The  legislative  history 
of  the  SDWA  states  that  if  there  is  no 
safe  threshold  for  a  contaminant,  the 
RMCL  should  be  set  at  zero.  EPA 
believes  that  for  those  chemicals  in 
Group  A  or  B  (human  carcinogen  or 
probable  human  carcinogen),  there  is 
sufficient  evidence  of  carcinogenicity  to 
warrant  setting  the  RMCLs  at  zero. 
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For  Ifae  aibstanoe  daanfied  in  "Qronp 
C  (1  jHkcfalorDethiiime).  flwHMCL  wiU 
be  proamlgAtod  at  a  aon-ceroiesuBl, 
baaed  upen  ohranic  lORietty  tiatai^^ 
ADI  with  an  addilionalauigin  of 
safety).  If  chronic  toxicity  data  wereimt 
available,  tbe  JiMCL  would  he  based 
upao  caaoer  dak  (the  W^ot  10~'nak 
level).  The  chemicak  claaaifiad  in -Group 
C  do  not  have  sufficient  evidence  to  be 
claamfied  as  cafcino8eQ«.yet  there  are 
some  data  to  indicate ^aaible  conoem. 
Thus,  these  aubatascea  abould  be 
treated  moce  conaervatively  thanimn- 
carcinogens,  yet  leas  conaervatively 
than  those  chemicals  cfaaaified  as 
probable  human  cardnogena.  £ven 
thou^  insnfficieBt  data  on  potential 
carcinogenicity  are  available,  the -R^dCL 
should  still  ^  aet  at  a  level  which 
would  wpreaent  and  extremely  low 
nominal  risk.  WA  beheves  that  either 
the  risk  calculation  ap|>roach  or  the  ADI 
approach  with  an  additional  factor 
provide  an  KXfCL  which  ia  veiy 
conaervatiwe  te  protect  against  potential 
adverse  eSeds.  In  easence,  aettiag  a 
more  ceaaervative  SMCLfor  tfaeae 
contaminants  provides  an  appropriate 
additional  margin  of  safety. 

RMCLs  will  be  promulgated  based 
upon  chronic  toxicity  (the  ADS)  for  those 
substanoea  daaaified  inXiroups  D  andE 
(1,1,1-trichlatoetfaane  and  p- 
dichlorabesiene).  lloae  chemicals 
classified  in  Groups  D  and  £  have 
inadequate-evidence  or  no  evidence  of 
catcffiogenicity  to  humans.  EPA  believes 
that  the  approach  JoUowed  is  dK  fiMd 
proposal  for  non-carcinogens  (i.e.,  set 
the  RMCL  baaed  upon  dmmic  toxicity 
data)  is  the  beat  method  lor  estabhslihig 
the  "ao  effect"  level  with  an  adequate 
margin  of  safety  for  tfateshtild  toxicants. 
This  method  follows  therstale-of-the-art 
concepts  in  toxiaeiogy  uidiB  genera% 
accepted  by  the  acieatifk  oaamiunity  at 
large. 

In  adopting  this  cla88ificatian.ficbeme 
and  in  categorioog  contaminants.  £PA 
must  make  science  podicy  pidgments 
which  draw  heavily  on  its  expectiae  and 
experience.  The  Agency  beliemes  its 
scheme  and  the  lines  M  draws  between 
classes  of  carcinogens  are  based  nn 
scientific  ground  welMmd  by  lASC, 
NAS,  and  OSTP.  As  stated  hy  a  raember 
of  the  SAB,  The  decision  of  .GAG  to 
utilize  the  lARC  claa^uatian  system 
for  carcinogemcity  Iras  been  sopported 
and  encouraged  by  the  SAfi  on  SBveml 
prevuns  occasions,  aad  wheo'condiined 
with  the^iwight  of  avideace  as 
described  in  Or.  Paynter's  fitandard 
Evaluation  ArooedHre-ifaKainent, 
represents  a  Jogical  and  soientiftcalljr 
defendable  oonraeclfctctiaD  for  the 
Agency.  .  .  .  Itma|r^ejBeM.fDr 


example,  to  tsnaiderihe  Safe  Drinking 
Wa  ter  Committee  apijiwidi  forCategory 
3agente  (ADi  with  a^fety  factor)  and  to 
reserve  the  Wrabull  extrapolation 
method  iarCstagmy  i  and  9  agente." 
The  adoption  erf  the  acfaeiiffiior 
EBgttlatoTy  purpoaea  tfnder -the  Safe 
Drinking  V\^cter  Ant-pimniiee  a  strong 
scientific  basis  fiarsegulationand  clt^ 
guidelineBjfer  Ageraiy  deDisianmaldng. 
Highlyxonqileic  toncofaigical  judgnxente 
must  still  be  made  in  ■categorizing 
contaminants  in  the  ERA  scheme  arai  in 
weighing  the  different  ^rpes  of  evideime 
and  their  stieq^h. 

2.  Mouse  Lrver  Tumors 

Cominenii:'Fo\a  commenters 
suggested  that  an  increased  incidence  of 
mouse  liver  tumors  shoidd  not  be  used 
as  a  basis  to  regulate  a  substance  asa 
human  carcinogen.  The  rationale  was 
that  the  induction  of  mouse  liver  tumors 
is  not  relevant  to  human  hazard.  &b  the 
mouse  liver  is  known  to  develop 
spontaneous  tumors  with  or  without  the 
application  of  the  chemical.  These 
commenters  felt  that  the  mouse  is  not  a 
good  niodel  for  eSects  in  humans  Hiip  to 
the  development  oT  s]>ontaneoue  tumors 
which  appear  to  be  affected  by  sex, 
strain,  diet  and  endocrine  factors  oi  the 
mice.  In  addition,  several  of  these 
conmientecs  stated  (hat  scientiGc 
consensus  is  that  mouse  liver  tumors  are 
not  relevant  to  buman  hazard  and  cited 
the  conclusions  of  Ae  report  of  (he 
Nutrttion  Foundation  Ejqjert  Advisory 
Committee  that,  ".  .  .  tfierefoie,  the 
relevance  to  fauman,pppulations,  at  least 
in  these  regions,  xjf  such  enhancement  of 
spontaneous  tumor  incidences  in  the 
mouse  is  questionable". 

Six  commenters  fch  that  "die  EPA 
should  not  dismiss  anincceased 
incidence  ofTnouse  tiver  tumors  in 
assessing  the  potential  carcinogenic 
risk.  Two  of  the  cnmmeiittjrs  stated  that 
positive  results  in  Hver  tumors  rntnitre 
should  be  considered  "limitBd"flvidence 
ofcHTcinogeuicHy  or  the  weakest 
evidence  of  carcinogenicity  in  a 
continuum  of  strengftdf  evidence.  The 
other  four  comments -sttggested  that  EPA 
should  take  a  conservative  approach 
and  consider  mouse  liver  tumors  as  a 
predictor  of  human  nek.  Several  of  these 
conmentera  noted  that  studies  ha-w 
shown  that  most  chemicals  which 
induce  liver  tumors  in  mice  also  cause 
neoplasms  In  otjier  rodents  and  in  otiier 
tissues  of  mioe.  These  comroerrters  feh 
that  mosae  liver  tumors  should  be 
coBstdeied  «n  a  -strong  indicator  «f 
carcinogenic  potential.  Urt  other 
availabfetevidenceahoukl  also  be 
factoced  in  "when  making  a 
detennination.  t3ne  of  theae  coDnnenters 
noted  that-mauaeibwertumoFsfall  under 


potential TTsks  covered  by  flie  'SDWA,  as 
BPA'tihould-err  on  Ae  side  of  caution. 

One  osnffiienter  Qoled  flHrt  ander 
certain  conditions,  a  tumw  response  in 
the  mouse  fiver  ^ould%e^en  fess 
weight.and*tbeK  weoM  be  tittle  cause 
for  restricting  the  chemical.  These 
conditiena  are:  (1)  'If  the  compound 
produoes  tumors  ontyin  the  mouse  liver, 
particularly  if  the  .tumors  are  benign 
neoplasms,  (2)  if  tiie  compoimd  faik'to 
covalsntly  bind  to  cellukrr 
macKomoiecules.  and  (3)  if  the 
coaipound  fails  to  riiow  activity 
(iKgatiwe  reaalts)  in  w^U-^riidated  te^s 
for  DNA  damage.^Another  conmenter 
felt  dtat  questionable  weight  should  be 
given  to  mouse  liver  twnops  and -other 
species  of  animals  should  provide 
supportiwevidenoeaa  a  basis  far  VOC 
regulation. 

Hesponse:  &A  believes  tfiat  all 
available  evidence  should  be  used  in  the 
evaluation  of  a  chemical  for  a  passible 
carcinogenic  risk,  iidouaeiiver  tumors 
should  be  conssiered  and  evaluated 
abng  wtth^ll  other  avaiMile  evidence. 
EPA  feds  that  it  is  not  appropraate  to 
oompfetely  discount  soch  data. 

The  tL£.  Office  uf  Scienoe  and 
Technobgy  Polic^^  report  m  dienical 
cacdnogens  (50  J%:um7)  examined  the 
badoguad  significance  and'human 
relevanoe  of  mouse  hser  tuouim.  They  <" 
concluded,  * 

Some  scientists  are  certain  thst  the  mouse 
liver  is  overly  «en«}tiv«  Bird  willTesptmd  to 
almost  any  tmcic  iasiit  by  ^evetapisg  cencer. 
Other  BcientntB  are  4)ist  as  certain  •(bat  the 
mouBe  bvm-is  a  reliable  intiicxtBr  of 
carciB9genicity  andAS-ymd  «  pradictDr  of 
potential.hiuaanxiak  as  any  iBdEator 
available.  InDne  tenaw,  01  of  BS  chemicals 
(73%)  that  increased  the  incidence  of  Ivvar 
tumors  in  mice  also  induced  tumors  in  other 
tissues  of  mice  and/or  in  rats. 'Some 
lexicologists  believe  Ast  -pert  of  the  problem 
stems  from  work  on  CjH  itrajaetjf  mioe 
where  the  backgroiuid  livertinior  tncidenoe 
is  fai^  ami  false  positive  errors  are  poasiiife. 
Genetaily,  theie  is  ce— oasas  thai  the  sioiise 
liver  nodel  in  principle  dsea  have 
significance  in  tecmsof  human  oak,  hut 
unambiguous  diagnosis  between  "benign"  or 
"hyperplastic*"  liver  nodules  and  malignant 
neoplasia  remains  riusive  and  there  is  no 
apparent -scientific  consensvs.  A  recent 
review  of  this  i««ue  hera  emphasized  the  need 
for  judgment  on  a  caae^by-caae  basis  and  the 
poastble  retevanoe  of  atbertDaicalcgtcal 
information. 

EPA  endorses  fhe  OSTP'1m*ngs. 
EPA's  proposed  guTddinesfor 
carciaogen  risk  asserament  {4STO 
46294)  state  Ibat  nwwee  liver  tumors, 
when  ofirartWBsideratioRsTer 
classification  as'^sufTreienf'  evWence^ 
animal  carcinogenn^  are  met, -should 
be  considered  to  be  sufficient -evidence 
of  cazcinogenichywith  ^ 
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understanding  that  this  classification 
could  be  cha^d  to  "bmited"  when  a 
number  of  factors  are  found  to  be 
present.  These  factors  include 
occurreace  of  tomors  only  in  the  highest 
dose  group,  no  sobetantial  dose-related 
increase  in  the  proportion  of  tumors  that 
are  malignant,  predominately  benign 
tumors  showing  no  evidence  of 
metastases,  no-dose-related  shortening 
of  the  time  to  the  appearance  of  tumors, 
negative  or  iocondusive  results  from 
short-term  tests  from  motagenic  activity 
and  the  occuirence  of  excess  tamors 
only  m  a  single  sex.  The  EPA  proposed 
guidelines  consider  chemicals  in  Group 
A  (human  carcinogen)  and  Croup  B 
(probable  human  cardaogen)  to  have 
"sufficient"  evidence  of  carcinogenicity. 
Chemicals  classified  in  both  of  these 
groups  are  placed  in  Regulatory 
Category  I;  kmwn  or  probable  human 
carcinogens  for  the  ptnpose  of  setting 
the  RMCL.  Chemicals  classified  in 
Group  C  are  considered  to  have 
"limited"  evidence  of  carcinogenicity 
and  are  placed  in  Regulatory  Category 
II:  equivocal  evidence  of 
carcinogenicity. 

EPA  believes  that  it  is  reasonable  to 
follow  a  conservative  approach  with 
regard  to  mouse  liver  tumors.  The  report 
by  the  Office  of  Science  and  Technology 
Policy  concluded  that  there  is  consensus 
that  the  mouse  liver  model  does  have 
significance  in  terms  of  human  risk  and 
the  EPA  guidelines  also  concluded  that 
mouse  liver  tumors  should  be 
considered  as  evidence  of  animal 
carcinogenicity.  The  EPA  guidelines 
examine  additional  factors  which  could 
result  in  the  classification  being  changed 
to  'limited",  and  thus  allow  for 
situations  in  which  the  mouse  liver 
tumors  should  be  given  less  weight 
depending  on  additional  evidence.  This 
approadi  is  consistent  with  the 
legislative  history  of  the  SDWA  which 
states  that  conclusive  proof  is  not 
needed  in  order  to  regulate  a  substance: 
all  that  is  required  is  that  a  judgment  be 
made  that  a  contaminant  may  have  an 
adverse  effect  The  legislative  history 
also  notes  that  the  SDWA  is  a 
preventive  statute  and  EPA  should  err 
on  the  side  of  safety. 

EPA  agrees  with  the  commenter  who 
suggested  that  the  presence  of  certain 
conditiona.  such  as  benign  neoplasms, 
should  result  in  giving  less  weight  to  a 
tumor  response  in  the  mouse  liver.  The 
EPA  guidelines  state  that  the  presence 
of  these  sort  of  factors  may  result  in 
changiiig  the  classification  of  the 
chemical  fi-om  "sufficient"  evidence  of 
animal  carcinogenicity  to  "limited" 
evidence.  However.  EPA  does  not  agree 
with  this  commenter  that  there  would 


thos  be  Uttle  cause  for  restricting  the 
chemical.  As  discussed  above.  EPA 
beheves  that  a  preveirtive  approach 
must  be  taken  according  to  the  SDWA. 

Both  trichloioetfaylene  and 
tetrechloroetfayieae  have  shown  an 
increase  in  moas*  liver  tuners  and  for 
both  chemicals  diis  evidence  has  been 
used  to  classify  the  diemicals  in  Group 
B2,  according  to  die  EPA  dasaification 
system.  For  tridiloroetbylene,  diis  was 
based  upon  tbe  fact  that  an  increase  in 
moose  liver  tamors  was  seen  in  two 
studies  from  exposure  to 
trichloroethylene  >^ch  was  not 
associated  with  any  of  the  factors 
discussed  above.  Thus,  the  mouse  liver 
tumors  are  considered  to  be  "sufficient" 
evidence  of  carcinogenicity.  For 
tetrachloroediyleile,  mouse  liver  tumors 
were  seen  in  two  studies  and 
mononaciear  cell  leokemias  were  noted 
in  rats  in  one  study.  Thus,  these  results 
were  considered  "snffident"  evidence  of 
carcinogenicity  for  tetraddoroethylene. 

3.  AADI  Approach 

Comments:  Twenty-five  comments 
were  received  w^iich  addressed  the 
approach  used  for  calcvlating  the  AAOIs 
for  non-carcinogens  and/or  the 
appropriateness  of  assuming  a  20 
percent  ctmtribution  frtmi  drinking 
water.  The  majority  of  commenters 
(eighteen),  basically  agreed  with  the 
AADI  approach.  Several  commenters 
agreed  with  the  overall  approadi  but 
suggested  specific  recommendations  for 
changes.  One  commenter  felt  that  there 
should  be  a  requirement  that  both 
negative  (no-observed-adverse-effect 
level  (NOAEL))  response  data  and 
positive  (low-observed-adverse^ffect 
level  (LOAEL))  response  data  be 
available  within  a  narrow  range  while 
another  commenter  suggested  that 
additional  satiety  factors  be  employed 
for  mutagens  and  teratogens.  A 
comment  was  received  which  suggested 
that  EPA  should  use  the  10  kg  child 
consuming  1  liter  of  water  per  day 
instead  of  the  70  kg  adult  consuming  2 
liters  of  water  per  day  as  the  basis  for 
the  calculations.  A  commenter  stated 
that  EPA's  overall  approadi  to 
calculating  AADIs  is  basically  sound 
but  overly  conservative  in  some  of  its 
assumptions,  such  as  the  assumption 
that  the  adult  consumes  2  hters  of  water 
per  day.  This  commenter  felt  that  many 
ingested  fluids  either  do  not  derive  from 
drinking  water  or  have  been  boiled  so 
that  mudi  of  the  VOC  content  will  have 
been  driven  oft  One  commenter  agreed 
with  the  AADI  approadi,  but  felt  several 
of  the  AADIs  are  too  high.  This 
commenter  stated  that  it  is  inconsistent 
with  EPA's  definition  of  RMCLs  to  use 
the  no-observed-adverse-effect  level 


(NOAEL)  faistead  of  the  no-observed- 
effect  level  (NC^L),  and  also 
inappropriate  to  use  inhalation  studies 
and  studies  of  less  dtan  lifetime 
duration  in  calculating  the  AADIs.  This 
commenter  felt  that  when  insuffident 
data  are  available,  EPA  may  want  to 
consider  setting  the  RMCL  at  an 
arbitrary  tevd. 

Five  commenters  disagreed  with  the 
AADI  approach.  One  commenter  stated 
that  the  AADIs  are  too  hi^  when 
compared  to  the  analytical  detection 
limits  and  another  commenter  noted  that 
AADIs  could  be  used  if  people  were 
exposed  to  only  one  contaminant  at  a 
time.  A  comment  was  received  which 
said  that  EPA  should  base  the  AADIs 
upon  ttie  10  kg  child  and  EPA  should 
also  reevaluate  the  safety  factors  used. 
This  commenter  felt  that  safety  factors 
of  10, 100  and  1000  are  too  arbitrary  and 
a  range  of  safety  factors  should  be  used 
depending  on  the  quality  and  nature  of 
the  data.  An  additional  commenter 
disagreed  with  the  AADI  approach 
because  with  animal  tests  divided  by  10. 
100  or  1000  and  then  reduced  by  80 
percent,  a  value  lower  than  the 
calculated  values  could  be  used  for 
RMCLs.  A  comment  was  received  which 
stated  that  EPA  has  been  overiy 
conservative  in  computing  certain  of  the 
AADIs  and  this  commenter  submitted  a 
different  approach  to  the  calculation  of 
AADIs. 

On  the  question  of  EPA's  use  of  a  20 
percent  drinking  water  contribution  to 
the  AADL  five  commenters  agreed  with 
this  approadi  while  thirteen 
commenters  disagreed.  Of  the  comments 
received  which  agreed  with  a  20  percent 
contribution,  four  commenters  felt  that 
in  the  absence  of  experimental  data  20 
percent  appears  to  be  a  reasonable 
approximation  and  one  of  these 
commenters  suggested  that  if  a 
substance  accumulates  to  a  high  degree, 
a  value  as  low  as  1  percent  contribution 
from  drinking  water  should  be  used. 
One  cotnmenter  stated  that  EPA  should 
determine  the  precise  contribution  from 
food  and  air,  and  if  drinking  water  is 
shown  to  be  greater  than  20  percent  the 
predse  value  should  be  used  and  if 
drinking  water  contributes  less  than  20 
percent  20  percent  should  be  used. 

Of  the  thirteen  commenters  who 
disagreed  with  the  use  of  20  percent  the 
majority  noted  that  20  percent  is 
specolative  and  has  not  been  justified. 
Two  commenters  stated  that  20  percent 
is  unduly  conservative  and  one  of  these 
commenters  suggested  that  RMCLs 
should  be  set  at  100  percent  of  the  AADI 
unless  there  are  data  to  justify  a  lower 
level.  An  additional  two  comments  were 
received  which  said  that  20  percent 
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should  be  lowered  in  order  to  account 
for  absorption  through  the  skin  and 
other  intakes. 

One  commenter  felt  that  the  literature 
contains  sufficient  information  for  EPA 
to  assess  the  actual  contribution  from 
inhalation  and  possibly  oral  exposure 
for  some  contaminants,  and  for 
pollutants  lacking  such  information,  an 
80  percent  to  90  percent  correction  may 
be  justified.  This  was  based  upon  a 
study  which  suggested  that 
contaminated  drinking  water  acting  as  a 
single  source  of  contamination  may 
contribute  signiBcantly  to  daily 
inhalation,  oral  and  dermal  burdens.  A 
commenter  suggested  that  the  RMCL 
should  be  set  based  upon  the  AADI 
using  a  percentage  of  the  total  daily 
intake  of  1  percent  to  5  percent  from 
drinking  water  if  the  toxicologic  data 
meets  some  minimum  criteria  for 
completeness.  Another  commenter 
noted  that  if  there  are  data  which  shows 
drinking  water  to  be  responsible  for  20 
percent  of  a  person's  VOC  uptake,  then 
20  percent  should  be  used.  In  the 
absence  of  such  data,  this  commenter 
felt  that  it  is  more  reasonable  to 
attribute  50  percent  of  a  person's  intake 
to  drinking  water. 

The  National  Drinking  Water 
Advisory  Counci]  recommended  that  20 
percent  contribution  from  drinking 
water  is  a  reasonable  value  to  use  in 
setting  the  RMCLs  for  non-carcinogena 
in  the  absence  of  more  deHnitive  data. 
However,  the  Council  stressed  that  EPA 
should  work  toward  the  improvement  in 
the  data  base  in  these  areas  and  should 
use  actual  data  when  available. 

Response:  EPA  believes  that  the 
approach  used  for  determining  the 
AADIs  follows  state-of-the-art  concepts 
in  toxicology  and  is  scientifically 
justified.  The  determination  of  the  no- 
observed-adverse-effect  level  (NOAEL) 
from  animal  or  human  data  and  dividing 
this  by  an  appropriate  safety  factor  is 
well  established  and  accepted  in  the 
scientific  community.  This  approach  is 
consistent  with  the  SDWA  which 
requires  EPA  to  identify  and  regulate 
adverse  effects  and  to  prevent  the 
occurrence  of  any  known  or  anticipated 
adverse  effect.  Therefore.  EPA  rejects 
use  of  the  no-observed-effect  level  in 
favor  of  the  no-observed-adverse-effect 
level.  EPA  must  also  include  an 
adequate  margin  of  safety,  unless  there 
is  no  safe  threshold  for  a  contaminant. 

The  National  Academy  of  Sciences 
(NAS)  [Drinking  Water  and  Health,  Vol. 
1, 1977),  used  the  ADI  approach  to 
determine  health  levels  at  which 
exposure  to  a  chemical  would  not  be 
anticipated  to  produce  adverse  health 
effects  in  humans.  The  NAS  [Drinking 
Water  and  Health.  Vol.  1 1977,  pp.  80»- 


804)  recommended  that  the  uncertainty 
factor  should  reflect  the  degree  or 
amount  of  uncertainty  when 
experimental  data  in  animals  are 
extrapolated  to  humans.  They 
recommend  that  when  the  quality  and 
quantity  of  data  are  high,  the 
uncertainty  should  be  low  and  that 
when  data  are  inadequate  or  equivocal, 
the  uncertainty  factor  should  be  larger. 
The  NAS  also  suggested  the  following 
guidelines  to  be  used  in  establishing 
uncertainty  factors:  uncertainty  factor  of 
10  to  be  used  with  valid  experimental 
results  from  studies  on  prolonged 
ingestion  by  man;  uncertainty  factor  of 
1(X)  to  be  used  with  valid  experimental 
results  on  long-term  feeding  studies  on 
experimental  animals,  and  uncertainty 
factor  of  1000  to  be  used  with  scanty 
results  on  experimental  animals  (NAS, 
Drinking  Water  and  Health,  Vol.  I. 
1977).  EPA  has  followed  these  guidelines 
in  applying  uncertainty  factors  in  the 
derivation  of  the  AADIs/DWELs. 

EPA  believes  that  the  application  of 
uncertainty  factors  following  the  NAS 
guidelines  is  a  viable  method  for 
estabUshing  a  margin  of  safety  which 
corresponds  to  the  amount  of  data 
available.  EPA  agrees  with  the 
commenter  who  stated  that  a  range  of 
safety  factors  should  be  used  depending 
on  the  quality  and  nature  of  the  data, 
and  EPA  beheves  that  the  NAS 
guidelines  establish  such  a  range.  EPA 
does  not  agree  that  safety  factors  of  10, 
100  and  1,000  are  too  arbitrary;  these 
safety  factors  have  been  established 
based  on  scientific  precedent  which  has 
shown  that  order  of  magnitude  safety 
factors  have  been  protective.  Regarding 
the  suggestion  that  additional  safety 
factors  be  employed  for  mutagens  and 
teratogens,  the  NAS  uncertainty  factors 
relate  to  all  types  of  non-carcinogenic 
data,  including  teratological  effects.  EPA 
considers  all  types  of  effects  in  the 
analysis  of  the  available  data  to 
determine  the  uncertainty  factor  to  be 
applied.  Mutagenic  effects  are  examined 
as  a  separate  toxicological  endpoint  and 
also  considered  in  the  analysis  of 
strength  of  evidence  of  carcinogenicity. 
In  this  regard,  they  play  a  role  in 
determining  the  classification  of  the 
chemical  according  to  the  EPA 
guidelines. 

In  regard  to  the  comment  concerning 
negative  (NOAEL)  and  positive  (LOAEL) 
data,  EPA  uses  all  of  the  available  dose- 
response  data  to  determine  the  best 
study  upon  which  to  base  the  ADI. 
Ideally,  EPA  will  use  the  NOAEL  to 
determine  the  ADI,  since  the  purpose  of 
the  ADI  is  to  determine  the  level  at 
which  adverse  health  effects  would  not 
be  observed.  However,  EPA  believes 
that  it  is  appropriate  to  use  the  LOAEL, 


when  a  NOAEL  is  not  available,  with 
the  application  of  an  additional 
uncertainty  factor  to  account  for  the 
observed  effects.  It  is  not  necessary  that 
data  show  they  are  within  a  narrow 
range  to  protect  against  adverse  effects. 
First,  in  many  cases,  fully  complete  data 
will  not  be  available  and  the  SDWA 
clearly  contemplates  regulation  where 
there  is  sufficient  evidence  to  identify  an 
adverse  effect  through  a  NOAEL  or  a 
LOAEL.  Second,  even  where  complete 
data  are  available,  some  contaminants 
will  have  a  LOAEL  that  is  not  within  a 
narrow  range  of  the  LOAEL  Certainly, 
regulation  of  these  contaminants  posing 
an  adverse  effect  is  justified  under  the 
Act.  For  these  reasons,  EPA  is  justified 
using  either  a  NOAEL  or  LOAEL  and 
applying  additional  uncertainfy  factors 
for  the  LOAEL 

As  stated  above.  EPA  believes  that  all 
of  the  available  data  should  be 
examined  and  a  determination  made  of 
the  most  appropriate  study  upon  which 
to  base  the  ADI.  Ideally,  that  study  will 
be  a  Ufetime  study  via  ingestion. 
However,  the  ideal  data  base  is  rarely 
available  and  EPA  uses  the  best 
available  valid  study,  even  if  the  study 
has  limitations  such  as  the  route  of 
exposure  or  the  number  of  animals.  EPA 
believes  that  the  use  of  an  additional 
uncertainfy  factor  will  account  for  the 
study's  limitations  and  is  the  best 
method  available  for  deriving  the  ADI. 
So,  for  example,  while  a  dririking  water 
study  is  preferred,  an  inhalation  study 
may  be  useful  for  assessing  drinking 
water  effects  and  may  be  the  basis  for 
an  RMCL  if  an  additional  uncertainty 
.factor  is  employed.  EPA  feels  that 
basing  the  ADI  upon  the  best  available 
scientific  data  is  appropriate  and  rejects 
setting  the  RMCL  at  an  arbitrary  level, 
which  has  no  basis  in  science. 

EPA  believes  that  it  is  reasonable  to 
assume  two  liters  per  day  for  drinking 
water  consumption.  This  value  was  used 
by  the  NAS  in  Drinking  Water  and 
Health,  Vol.  1, 1977  and  has  been  used  in 
subsequent  volumes.  According  to  the 
NAS  (p.  11),  "The  average  per  capita 
water  (liquid)  consumption  per  day  as 
calculated  from  a  variefy  of  nine 
different  literature  sources  was  1.63 
liters.  .  .  .  However,  the  larger  volume 
of  2  liters/day  was  adopted  as 
representing  the  intake  of  the  majority 
of  water  consumers."  The  National 
Interim  Primary  Drinking  Water 
Regulations  also  used  a  value  of  2  liters 
of  water  per  day,  based  upon  the  data 
which  indicated  that  a  tremendous 
variation  in  individual  consumption 
exists,  but  that  2  liters  per  day 
constituted  a  high  but  reasonable 
average  intake  for  an  adult  male. 


In  reference  to  the  comment  which 
stated  that  the  AADIs  are  too  high  when 
compared  to  the  analytical  detection 
limits;  the  AAOIs  are  numbers  based 
upon  the  scientific  data  which  indicate 
that  level  at  which  adverse  health 
effects  would  Dot  be  anticipated  over  a 
lifetime  exposure.  The  analytical 
detection  limits  are  not  health  based 
numbers;  they  simpty  represent  the 
current  state-of-the  art  in  analytical 
capabilities.  Thus,  EPA  believes  that  it 
is  not  appropriate  to  compare  these  two 
values  as  they  represent  two  different 
end-potats. 

EPA  agrees  with  the  commenter  who 
noted  that  people  are  exposed  to  more 
than  one  contaminant  and  thus  a 
conservative  approach  skould  be  taken. 
However,  EPA  does  not  agree  that 
AADIs  should  not  be  used,  as  the 
AADIs  are  calculated  with  a  si^iflcant 
margin  of  safety  built  in. 

The  use  of  the  70  kg  adult  rather  than 
the  10  kg  child  as  the  basis  for  the 
AADIs  is  considered  appropriate,  except 
in  those  instances  where  the  child  has 
been  shown  to  be  the  more  sensitive 
subpopulation  for  a  given  effect.  In  these 
cases,  the  10  kg  child  will  be  the  basis. 
The  basis  for  the  70  kg  adult  is  that  the 
RMCLs  are  intended  to  be  protective  for 
a  lifetime  exposure  and  a  10  kg  child  is 
not  exposed  over  a  70  year  lifetime. 
Calculating  AADIs  on  the  basis  of  a 
child's  body  weight  would  not  provide  a 
meaningful  measure  of  the  effects  over.a 
lifetime  exposure.  EPA  agrees  with  the 
commenter  who  stated,  "while  we  agree 
that  RMCLs  should  be  targeted  to 
protect  sensitive  members  of  the 
population,  we  believe  it  mappropriate 
to  presume  a  priori  that  children  are  the 
sensitive  subpopulation.  Increased  dose 
per  unit  of  body  weight  should  not  be 
confused  with  truly  inaieased  sensitivity 
to  a  chemical.  We  support  tfie  use  of 
actual  sensitivity  data  to  determine  no 
observed  adverse  effect  levels  and  to 
calculate  ADIs."  Commenters  provided 
related  reasons  for  rejecting  ADI's 
based  on  children.  EPA  agrees  with 
those  comraenters.  EPA  believes  that  by 
applying  uncertainty  factors  in  the 
calculations,  the  health  effects  numbers 
are  sufficiently  protective  for  all 
segments  of  the  population. 

EPA  has  discussed  the  comments' 
suggestions  concerning  specific  AADIs 
and  the  alternative  approach  suggested 
for  the  calculation  of  AADIs  in  the 
background  "Summary  of  Comments" 
document. 

With  respect  to  an  assumed  20 
percent  contribution  from  drinking 
wafer.  EPA  is  foliowiog  the 
recommendations  of  the  National 
Drinking  Water  Advisory  Council  and  is 
applying  a  20  percent  relative  source 


contribution  factor  in  the  absence  of 
data  indicating  die  actual  contribution 
of  the  chemical  from  air,  food  and  water. 
If  there  are  data  showing  the  precise 
contribution  from  food  and  air,  EPA  will 
use  this  data  and  factor  it  into  the  RMCL 
determination.  ¥PA  agrees  with  the 
recommendaliom  of  the  National 
Drinkii^Waler  Advisory  Council  that 
furttier  work  is  needed  in  this  area  and 
will  continue  to  support  efforts  to  better 
defkie  the  contrtbutions  from  various 
media  to  overall  exposure. 

A  20  percent  ddiridiig  water 
contribati^xi  was  aaed  in  (tie  National 
Interim  Prinary  Drlnkii^  Water 
Regulations  and  by  the  NAS  who  used 
projections  of  1  percent  and  20  percent 
as  illustrations  of  driiriiHig  water 
contribvtioa  The  NAS  (!M  not 
reGommend  a  specific  vaioe  for  drinking 
water  contrrbation.  FPA  has  ased  a  20 
percent  drinking  water  contribution 
factor  as  a  reasonable  approximation  of 
the  actual  exposne  and  recognizes  that 
this  vakie  may  soaiewhitf  either 
overestimate  or  ondenestiRiate  the 
actual  dmikxng  water  contritration.  EPA 
does  not  believe  that  it  is  appropriate  to 
set  the  RMCL  at  100  percent  of  the  ADI. 
as  drinking  water  is  not  the  sole 
conthbvtor  to  total  exposure,  and  using 
100  pefx;ent  of  the  ADI  would 
underestimate  the  otiwr  sources  of 
exposure.  Becaase  VOCs  are  high 
volume  indnstriai  chemicals,  some  of 
which  are  conraionly  used  by  consumers 
(e.g.,  benzene  in  gasolin^  or  appear  in 
consumer  prodocts  (e.g.,  1,1,1- 
trichkm>e^ane)  is  very  likely  that  there 
will  be  expK>8iffe  from  other  sotjrces 
than  drinking  water.  EPA  also 
recognizes  Aat  dermal  absorption  may 
contribute  to  Ae  overall  exposure. 
However,  EPA  does  not  feel  diat  the 
methodology  is  well  enongh  developed 
to  f«:tor  ttos  specific  exposure  into  the 
RMCL  calculations.  In  addition,  the 
application  of  the  imcertainty  factor  and 
20  percent  chinking  water  contribution 
helps  to  take  into  account  possible 
additive  or  synergistic  effects  and  the 
possible  high  exposure  portion  of  the 
population. 

4.  RMCLs  for  Carcinogens  at  Zero 

Coimnents:  Seventy-three  consmenters 
addressed  the  issue  of  whether  RMCLs 
for  carcinogens  should  be  set  at  zero. 
Twenty-seven  commenters  said  that  the 
RMCLs  for  carcinogens  should  be  set  at 
zero,  primarily  based  upon  the  House 
Report  which  stated  that  the  RMCL  for 
contaminants  for  which  there  is  no  safe 
threshold  shoald  be  set  at  zero.  In 
addition,  many  of  these  commenters 
stated  that  carcinogens  should  not  be 
present  in  drinking  water  and  the 
RMCLs  as  health  based  goals  would 


demonstrate  EPA's  commitment  to  this 
philosophy.  Two  of  these  commenters 
presented  strategies  in  which  RMCLs 
were  set  at  zero  for  known  human 
carcinogens  and  at  risk  levels  for 
compounds  with  more  limited  evidence 
of  carcinogenicity.  A  commenter  stated 
that  those  compounds  with  sufficient 
evidence  of  human  or  animal 
carcinogenicity  should  be  set  at  zero, 
while  those  with  substantial  doubt  as  to 
carcinogenicity  shoald  be  set  at  the  ADI 
with  an  added  safety  factor.  One 
commenter  felt  that  RMCLs  of  zero 
shtndd  be  set  for  all  chemicals,  non- 
carcinogens  as  well  as  carcinogens  and 
another  commenter  noted  that  guidance 
on  lereh  actually  attainable  is  more 
appropriately  provided  in  the  context  of 
theMCLs. 

Forty-seven  commenters  stated  that 
RMCLs  for  carcinogens  should  not  be 
set  at  zero  for  any  contaminant.  The 
major  reasons  were  that  zero  is  not 
measurable  or  attainable  and  is 
scienfifically  undefmable.  If  was  noted 
by  several  commenters  that  setting 
RMCLs  at  zero  is  counterproductive  as  it 
will  project  as  unscientific  image  to  the 
publl&  i.e..  that  zero  concentration  is 
achievable.  In  addition,  several 
commenters  suggested  that  RMCLs  at 
zero  will  confuse  aad  alarm  the  public 
and  will  be  generally  interpreted  as 
being  standards.  These  commenters 
generally  felt  that  RMCLs  should  be 
workable  levels  which  would  provide 
actn^  guidftnce  on  levels  attaiaable  in 
public  water  systems. 

The  National  Drinki^  Water 
Advisory  Council  reconanended  diat 
RMCLs  not  be  set  at  zero,  aa  zero  was 
not  considered  to  provide  a  realiatic/ 
practical  health  goal  for  pubUc  water 
systems,  because  zero  is  uodefinafale  in 
the  analytical  sense  and  uoachievable. 
A  minority  of  tlie  members  of  Council 
felt  that  RMCLs  for  some,  if  not  aH, 
carcinogens  shoald  be  set  at  zoo  since 
RMCLs  are  health  goals,  not  practical, 
achievable  levels,  and  as  sudi  should  be 
set  at  zero  to  be  consistent  with  the 
scientific  cooumintty  on  the  safety  of 
exposure  to  carnnogeiis. 

Responses:  EPA  has  concluded  that 
the  RMCLs  for  probable  human 
carcinogens  (EPA's  Group  A  or  Group  B) 
should  be  set  at  zero.  This  approach  is 
consistent  with  the  guidance  provided  in 
the  House  Report  which  stated  that  if 
there  is  no  safe  threshold  for  a 
contaminant,  the  RMCL  should  be  set  at 
zero.  EPA  believes  that  the  zero  level  is 
necessary  to  prevent  known  or 
anticipated  effects  from  hu-Tian  or 
probable  human  carcinogens  incbding  a 
margin  of  safety.  No  other  margin  of 
safety  would  be  adequate  since  EPA 
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does  not  believe  a  threshold  for 
carcinogens  exists.  Thus,  there  is  likely 
to  be  some  known  or  anticipated 
adverse  effects  at  levels  above  zero. 

EPA  does  not  believe  a  zero  RMCL  is 
appropriate  for  chemicals  with 
equivocal  evidence  of  carcinogenicity. 
In  setUng  the  RMCL,  EPA  would  be 
oversimplifying  to  treat  contaminants 
with  equivocal  evidence  of 
carcinogem'city  the  same  as 
contaminants  with  sufficient  evidence  of 
carcinogenicity  and  that  have  not  been 
shown  to  exhibit  a  tlireshold.  To  treat 
these  contaminants  as  carcinogens  is  to 
ignore  the  equivocal  evidence. 
Probabihty  of  an  adverse  effect  is  not  a 
prerequisite  for  setting  an  RMCL  which 
takes  account  the  equivocal  evidence. 
Legislative  history  provides  that  EPA  is 
to  regulate  even  where  faced  with 
uncertainty. 

EPA  does  not  agree  with  the  comment 
that  RMCLs  of  zero  should  be  set  for  all 
chemicals.  For  those  chemicals  which 
have  not  demonstrated  carcinogenic 
effects,  the  ADI  approach  is  a  well 
established  method  for  determining  the 
level  at  which  adverse  health  effects 
would  not  be  anticipated.  This  approach 
considers  threshold  evidence  and  is  an 
appropriate  technique  for  determining 
non-zero  levels  for  non-carcinogens.  Of 
course,  a  margin  of  safety  is 
incorporated,  which  provides  an 
additional  measure  of  protection. 

In  response  to  the  commenters  who 
stated  that  RMCLs  should  be  set  at 
practical  levels,  rather  than  at  zero,  EPA 
believes  that  the  MCLs  reflect 
technological  and  economic  feasibility, 
and  the  RMCLs  purely  reflect  health 
considerations.  The  RMCLs  are  goals 
which  may  or  may  not  be  practically 
achievable  and  the  practicality  of  these 
levels  should  be  factored  into  the  MCLs, 
not  the  RMCLs. 

With  regard  to  the  concern  that 
setting  RMCLs  at  zero  will  alarm  the 
general  public  and  project  an 
unscientific  image,  EPA  believes  that  the 
public  will  be  able  to  distinguish 
between  RMCLs  as  goals  and  MCLs  as 
enforceable  standards  and  will  not  be 
alarmed  at  setting  a  goal  of  zero.  RMCLs 
are  only  health  goals  to  be  used  by  EPA 
in  setting  the  MCLs.  Public  water 
systems  are  not  required  to  meet  the 
RMCLs.  EPA  has  emphasized  in  the 
rulemaking  that  zero  is  not  a  measurable 
level  in  scientific  terms  and  will 
continue  to  emphasize  this  point  to  the 
pubhc.  That  zero  is  not  measurable  or 
attainable  is  irrelevant  to  the  purpose  of 
setting  RMCLs  which  is  to  set  a  health 
goal  to  prevent  adverse  effects  with  a 
margin  of  safety.  Even  if  the  public  were 
to  be  alarmed  or  concerned  at  RMCLs 
set  at  zero.  EPA  would  still  choose 


RMCLs  set  at  zero  as  most  consistent 
with  its  statutory  mandate,  as  explained 
above. 

5.  RMCLs  for  Carcinogens  at  the 
Analytical  Detection  Limit 

Comment:  One  comment  was  received 
which  suggested  that  RMCLs  for 
carcinogens  be  set  at  the  analytical 
detection  limit.  This  commenter  stated 
that  he  recommended  that  RMCLs 
represent  the  ideal;  potable  water  free 
from  harmful  constituents.  Because 
attainment  of  this  level  (zero)  is 
impossible  to  vahdate,  the  RMCLs 
would  be  effectively  established  at  the 
existing  detection  limit.  One  commenter 
stated  that  as  a  last  resort  an  RMCL 
equal  to  or  double  the  detection  Limit 
might  be  considered,  while  twenty-four 
conmienters  thought  that  RMCLs  set  at 
the  analytical  detection  limit  were  not 
appropriate.  The  reasons  given  were 
that  the  detection  limit  has  no 
relationship  to  health  risk,  is  dependent 
on  the  technology  of  the  time  and  is 
constantly  changing.  In  addition, 
problems  with  interlaboratory  variation 
were  cited. 

Response:  EPA  agrees  with  the 
majority  of  commenters  that  RMCLs  for 
carcinogens  should  not  be  set  at  the 
analytical  detection  limit.  The  analytical 
detection  limit  is  not  based  upon  health 
risk.  It  is  usually  an  extremely  low 
number  representing  the  lowest 
measurement  above  zero.  However,  the 
analytical  detection  limit  is  a  moving 
target  as  the  state-of-the-art  in 
chemistry  progresses  and  is  very  much 
dependent  on  the  technology  of  the  time. 

RMCLs  are  not  meant  to  be  standards 
for  public  water  systems  to  achieve; 
they  are  to  be  set  by  EPA  based  on 
health  considerations  alone.  RMCLs  are 
only  promulgated  by  the  Agency  as 
health  targets  for  the  MCL  rulemaking. 
In  addition,  RMCLs  are  to  be  set  to 
prevent  known  and  anticipated  adverse 
effects  to  include  a  margin  of  safety; 
they  are  not  to  be  set  at  analytical 
detection  limits  imder  the  statute. . 

6.  RMCLs  for  Carcinogens  Based  on  Risk 
Calculations 

Comments:  Thirty-four  comments 
were  received  which  suggested  that 
RMCLs  for  carcinogens  should  be 
established  at  a  non-zero  level  based 
upon  negligible  risk  determinations.  The 
primary  basis  was  that  risk  models 
provide  a  scientific  means  for  assessing 
the  risk  to  the  human  population  from 
chemicals  in  drinking  water  and  are 
sufficiently  conservative  to  provide  an 
ample  margin  of  safety.  The  general  risk 
range  most  often  mentioned  as  a  target 
level  was  one  in  a  hundred  thousand 
(10"*)  to  one  in  a  million  (10"*).  Five 


commenters  said  that  a  (10"')  level  was 
appropriate  while  five  commenters  felt 
that  a  level  of  (10~*)  should  be  used.  One 
commenter  stated  that  if  the  potential 
human  exposure  is  less  than  the  best 
estimates  of  risk,  the  RMCL  should  be 
set  a  (10"")  risk  level,  while  if  the 
potential  human  exposure  exceeds  this 
level  of  risk  all  data  should  be  reviewed 
and  an  appropriate  RMCL  adapted.  One 
commenter  suggested  that  a  one  in  a 
million  yearly  risk  should  be  used  with 
the  upper  98th  percentile  of  the 
probability  distribution  of  the  risk 
coefficient  and  another  commenter 
stated  that  an  annual  risk  of  (10"^  to 
(10"  T  is  appropriate.  Three  comments 
were  received  which  said  that  the  upper 
and  lower  confidence  limits  as  well  as 
the  best  estimates  should  be  provided 
for  each  risk  estimate.  Several 
commenters  stated  that  the  linearized 
multi-stage  model  overestimates  the 
actual  risk  while  one  commenter  noted 
that  the  multi-stage  model  is  relatively 
conservative  and  protective.  Another 
commenter  suggested  that  linearized 
models  be  abandoned  until  more  data 
are  gathered  on  synergistic  effects. 

The  National  Drinking  Water 
Advisory  Council  recommended  that 
RMCLs  for  carcinogens  be  set  at  the 
(10"*)  risk  level  using  a  conservative  risk 
model.  This  was  based  upon  the  premise 
that  a  one  in  a  million  excess  risk  rate 
presents  a  virtually  negligible  risk  which 
should  be  socially  acceptable.  A 
minority  of  the  members  of  the  Council 
felt  that  RMCLs  for  carcinogens  should 
not  be  set  based  upon  a  risk  calculation 
approach,  but  set  at  zero,  as  discussed 
in  Issue  4. 

Responses:  EPA  has  concluded  that 
the  RMCLs  for  known  and  probable 
carcinogens  should  be  set  at  zero  rather 
than  based  upon  calculations  of  risk  and 
a  subjective  judgment  as  to  what  is  a 
negligible  or  acceptable  risk.  For  known 
and  probable  carcinogens,  zero  best 
meets  the  direction  of  Congress  that 
EPA  set  RMCLs  to  prevent  known  or 
anticipated  effects  with  a  margin  of 
safety.  For  contaminants  with  equivocal 
evidence  of  carcinogenicity,  a  zero 
JIMCL  is  not  considered  appropriate,  as 
explained  above.  A  risk  estimate  may 
be  used  to  set  a  more  conservative 
RMCL  for  these  contaminants  than 
would  otherwise  be  established 
considering  non-carcinogenic  endpoints. 
EPA  is  using  risk  estimates  for  these 
contaminants  to  provide  an  additional 
margin  of  safety. 

In  regard  to  the  comments  concerning 
specific  mathematical  models,  as  the 
shape  of  the  dose-response  curve  is  not 
known,  it  is  not  possible  to  state 
whether  a  particular  model  such  as  the 
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linearized  multi-stage  model 
underestimates  or  overestimates  the 
actual  risk  for  a  particular  chemical.  The 
presentation  of  upper  and  lower 
confidence  limits  as  well  as  best 
estimates  is  a  valid  means  of  presenting 
the  results;  however  such  a  range  of 
numbers  would  not  help  determine  the 
no-effect-level  for  purposes  of 
determining  the  RMCL 

7.  RMCLs  for  Carcinogens  at  a  Range  of 
Risk  Levels 

Comments:  Several  commenters 
suggested  that  RMCLs  be  set  at  varying 
risk  levels  depending  on  the  strength  of 
evidence  of  carcinogenicity  (see 
Question  1),  however  no  comments  were 
received  which  suggested  that  a  range  of 
risk  levels  instead  of  a  single  value  be 
used  as  the  RMCL 

Response:  EPA  agrees  that  the  RMCL 
should  be  a  single  value,  rather  than  a 
range  of  risk  levels.  A  range  of  risk 
levels  would  not  serve  the  purpose  of 
providing  a  health-based  goal  with  a 
margin  of  safety  and  would  be  confusing 
to  the  public.  In  addition,  RMCLs  set  at 
a  range  of  risk  levels  would  not  provide 
a  clear  target  level  for  setting  the  MCLs. 

8.  RMCL  and  MCL  for  Total  VOCs 

Comments:  Twenty-six  commenters 
addressed  the  issue  of  setting  an  RMCL 
and  an  MCL  for  total  VOCs.  Thirteen 
commenters  were  in  favor  of 
establishing  an  RMCL  for  total  VOCs 
while  thirteen  commenters  were  against 
such  an  RMCL.  The  major  reasons  why 
an  RMCL  was  favored  was  the  need  to 
be  protective  of  public  health  and 
consider  possible  synergistic  effects,  the 
suggestion  that  such  an  RMCL  would 
make  enforcement  easier  and  that  an 
RMCL  for  total  VOCs  is  supported  by 
the  technology  (most  treatment 
techniques  remove  more  than  one 
chemical  at  a  time).  Many  of  these 
commenters  also  noted  that  in  the 
absence  of  more  scientiHc  data,  EPA 
should  consider  the  potential  health 
risks  of  multiple  contaminants  to  be 
additive.  One  commenter  suggested  that 
a  default  level  of  100  ^g/1  for  total  VOCs 
is  reasonable. 

The  basis  for  the  majority  of  the 
comments  which  did  not  favor  setting  an 
RMCL  for  total  VOCs  was  that  scientific 
information  does  not  exist  to  support 
such  a  level  as  it  is  not  possible  to  state 
whether  compounds  will  act  in  an 
additive,  synergistic  or  antagonistic 
fashion.  One  commenter  proposed  that 
EPA  establish  an  approach  based  upon 
pragmatic  considerations,  rather  than 
purely  scientific  considerations.  This 
approach  consisted  of  setting  MCLs  for 
individual  compounds  and  then  setting  a 
standard  in  which  the  total 


concentration  of  the  mixtiu-e  should  not 
exceed  the  MCL  of  the  individual 
component  with  the  highest  MCL 
Another  commenter  felt  that  an  RMCL 
for  total  VOCs  is  not  needed  because 
the  application  of  step-by-step  safety 
factors  for  the  individual  chemicals 
tends  to  build  in  a  bottom  line  safety 
factor. 

The  National  Drinking  Water 
Advisory  Council  recommended  that  an 
RMCL  for  total  VOCs  not  be  estabUshed 
at  this  time  due  to  the  lack  of  scientific 
data  on  synergistic,  antagonistic  or 
additive  effects  of  exposure  to  more 
than  one  substance  at  a  time.  A  minority 
of  members  of  the  Council-  supported 
establishment  of  an  RMCL  for  total 
VOCs  in  order  to  protect  against  the 
potential  additive  effects  of  luiregulated 
VOCs  or  regulated  VOCs  present  at 
levels  just  below  their  MCLs. 

Responses:  EPA  agrees  with  the  many 
commenters  who  believed  that  an  RMCL 
for  total  VOCs  would  not  be 
scientifically  valid.  EPA  is  following  the 
recommendations  of  the  National 
Drinking  Water  Advisory  Council  and 
has  concluded  that  sufficient  data  are 
not  available  upon  to  which  to  base  an 
RMCL  for  total  VOCs.  There  are  not 
adequate  data  available  to  indicate  that 
chemicals  in  mixtures  act  in  an  additive 
fashion;  synergistic  or  antagonistic 
effects  may  be  seen.  EPA  agrees  with 
the  commenter  who  stated  that,  "In 
summary,  VOCs  vary  greatly  in  their 
toxicity  and  chemical  properties.  It 
would  not  be  possible  realistically  to 
establish  a  single  RMCL  that  woidd 
represent  a  no-effect  level  for  the 
different  VOCs  that  might  be  found  in 
drinking  water". 

EPA  has  provided  general  guidelines 
for  the  assessment  of  chemical  mixtures 
(50  FR 1170).  However,  as  a  matter  of 
priority,  EPA  is  attempting  to  regulate  as 
many  VOCs  as  possible  which  meet  its 
criteria  for  regulation.  EPA  may  reassess 
additive  and  synergistic  effects  at  a  later 
date.  V 

In  addition,  an  RMCL  for  total  VOCs 
would  be  impossible  because  both 
carcinogens  and  non-carcinogens  are 
regulated.  An  RMCL  of  zero  adjusted 
with  a  higher  number  would  produce  a 
number  greater  than  zero.  EPA  would 
not  be  setting  a  level  that  prevented 
known  or  anticipated  adverse  effects  for 
known  or  probable  carcinogens  if  a  non- 
zero number  were  chosen.  On  the  other 
hand,  zero  as  an  RMCL  for  total  VOCs 
would  be  overly  stringent  as  EPA  is 
today  establishing  non-zero  RMCLs  for 
several  VOCs. 


B.  Additional  Issues 
1.  Analytical  Methods 

Comments:  Two  commenters 
discussed  the  available  analytical 
methods  for  monitoring  for  VOCs  in 
drinkings  water.  Both  of  these 
commenters  stated  that  the  EPA 
methods  (550.1,  502.1,  503.1  and  450.1) 
are  not  precise,  accurate  and  simple  and 
are  more  expensive  than  EPA  assumes. 
The  commenters  noted  that  the  methods 
have  not  been  subjected  to  peer  reveiw 
or  evaluated  in  a  scientific  manner  and 
interferences  are  manifold  in  the 
analyses. 

Responses:  For  purposes  of 
determining  whether  a  drinking  water 
regulation  is  appropriate,  and  therefore 
in  determining  whether  to  set  an  RMCL 
EPA  must  determine  whether 
contaminants  can  be  detected  in 
drinking  water.  If  there  is  no  way  to 
determine  if  a  contaminant  may  be  in 
drinking  water,  EPA  is  unlikely  to 
establish  a  drinking  water  regulation. 
Therefore,  in  its  RMCL  proposal,  EPA 
noted  that  methods  appeared  to  be 
available  to  detect  the  presence  of 
VOCs  in  drinking  water.  Comments 
relating  to  the  precision,  acciuacy,  cost, 
and  peer  review  of  methods  will  be 
addressed  in  the  MCL  rulemaking. 
However,  EPA  will  make  a  preliminary 
response  to  these  conunents  here. 

EPA  has  recently  revised  two  of  the 
methods  (502.1  and  503.1)  to  provide 
additional  information  on  the  precision 
and  accuracy  of  these  methods  from  an 
interlaboratory  validation  study.  These 
methods  were  tested  by  20  laboratories 
using  drinking  water  spiked  with  VOCs 
at  various  levels.  Single  operator 
precision,  overall  precision  and  method 
accuracy  were  found  to  be  related  to  the 
concentration  of  the  analyte. 

EPA  agrees  that  interference  problems 
are  significant  and  recommends  that 
precautioncuy  measures  to  avoid 
contamination  of  samples  be  followed 
as  well  as  other  good  laboratory 
practices  in  quality  control.  In  reference 
to  costs  of  analysis,  EPA  does  not 
believe  that  EPA's  analytical  costs  are 
an  underestimate  of  the  actual  costs  per 
sample.  EPA  conducted  a  survey  of 
analytical  costs  associated  with  the 
analysis  of  VOCs  which  included  28 
commerical  laboratories  across  the 
United  States.  The  range  of  prices 
quoted  was  from  $50  to  $300  for  Method 
502.1  and  $75  to  $500  for  Method  503.1. 
These  prices  are  presently  being 
charged  by  these  laboratories  and 
appear  to  be  representative  of 
laboratories  across  the  country. 
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2.  Occuitence 

Comments:  Seve      

received  which  addressed  the 
occurrence  of  VOCa  in  driitkiim  water. 
Four  commentets  noted  probtema  with 
the  ffA  simreys  wed  to  estimate  the 
occurrence  of  fhe  VOCs  in  drinking 
water.  Two«f  these  commenten  stated 
that  ^  siirvejrs  have  not  been  made 
ftvaitahle  for  eatside  reriew  and 
camaeBt  and  dwt  Aere  wete  preMenn 
with  the  pnciswn  aa4  refrod«C(bt]fty  ef 
the  data  in  tke  swveys.  Ode  imwiiiiUi 
naiad  that  ml  te  fi«e  aurveya  tamfttftd 
quantitaliweijr  ta  awke  proteettcns  of 
national  occurrence  for 
trichloroett^eae.  asly  aac  w^ 
acwnptablc  bom  both  a  %ualitaCKve  and 
qyartrttative  sWiBdpBint  Data  fa»m  dK 
other  four  surveys  wa*  iartgrri  to  be  only 
qualitatively  acceptahk.  In  additioa. 
this  conuaenler  luggrstfd  that  a  major 
deficiency  of  several  of  the  surveys  w*» 
the  loi^  unre&igerated  hnlrti^  p^w^  gi 
the  samples  prior  to  aaalyais. 

Several  commenters  provided  npgriRr 
comments  on  the  Qccumace 
Documents  for  individual  chemicals. 
The  major  points  (fiacussed  dealt  with 
the  minimum  quanfiflcafioQ  levels 
assumed,  the  additional  sources  of  total 
exposure  (air  and  food)  and  the 
sampHng  techniques  used  to  estimate 
nation^  occorrence. 

Rcsponaes.  AH  of  dw  EPA  surveys 
have  been  av«ii«He  for  ontside  review 
and  coBUBent  he4oK  die  proposed  rule 
and  unn  Jadadedin  the  rulemaking 
reoad  asaikble  to  the  public.  In 
additirm.  die  daia  &oa  these  sorveys 
have  been  samiaarigedand  tatiataliiit  in 
the  indi»iiiMal  occnrrenee  ftnTum^nt^  qq 
each  chcmicaL 

In  reference  to  the  occmnm* 
sarvqta.  these  aarvcys  me  iMod  as 
geaeral  inioiawliaB  to  sapport  EPA's 
finding  that  suck  coniomiBaats  have 
occurred  in  drinking  water  or  are  likely 
to  occur  in  drinUng  water.  Their 
quantitative  evidence  is  not  particular^ 
signifinaat  in  this  rulemaking.  TbeieSote. 
the  fact  that  a  contaminant  level  may 
have  been  overestimated  or 
underestimated  does  not  render  the 
studies  useless.  Projections  of  national 
occurrence  are  provided  as  background 
data  far  determining  priorities  and  for 
public  information  and  are  not  used  to 
determine  whether  or  not  a  compound 
should  be  regulated. 

In  regard  to  the  long  holding  period  of 
the  samples  prior  to  analysis,  this 
holding  time  can  lead  to  a  reduction  in 
the  measured  contaminant  level  which 
is  recognized  as  a  potential  factor  in 
underestimating  dte  actual  occurrence 
levels.  Thus,  EPA  believes  that  this 
holding  tinm  does  not  affect  ffie  decision 


on  whether  or  not  to  regnfate  a 
compound  based  on  occurrence,  since 
the  holding  penad  would  undercstiinote 
the  actaal  occavrencc. 

EPA  has  addnaaed  die  specific 
comtneBtB  on  (he  QoeaBence 
DocuBcala  ia  the  faackgrowd  docunent 
"Sunaaary  of  Cniwiiiite"  and  EPA 
Responses  on  Federal  Register  Notiees 
on  Volatile  Synthetic  Qigmuc  Chemicals 
in  Drinking  Water". 

3.  Kak  Aaaessnent 

Comments:  Seven  commenters 
discussed  varying  issues  involving  the 
nsk  assessment  prscess.  One 
eomnwnter  stated  thai  EPA  hns  been 
unable  to  aeperate  risk  assessment  from 
risk  manageaent.  This  oommenter  felt 
that  EPA  lepBkales  «  c«aipowid  beeaase 
die  risk  aaaesansot  is  diere,  teganttess 
of  whethe-  die  haxud  is  teal  or  net  Ri«J< 
assessment  was  de&ied  as  tbe 
sununatJBtt  of  all  kaown  data  oa  (he 
snhstaBce  and  not  meaeiy  a  etatt^H>.^| 
exercise. 

Another  eammeater  netted  that  EPA's 
regulatory  objective  should  be  on  setting 
a  goal  far  risk  reduction,  i.e.,  maximizing 
heaTth  protection  by  providing  the 
greatest  risk  ueduction  for  the 
population  at  risk.  This  cammenter  fiedt 
that  this  should  be  accomplished 
through  a  process  of  hazard  evethiation 
in  which  Ae  data  are  first  examined  to 
determine  if  tfcey  are  of  sufficient 
qusKly  to  warrant  quantitative  hazard 
evaluatioa.  ■  fte  data  are  «f  sofficient 
quality,  the  geometric  mean  of  cdl  the 
risk  estiiaates  should  ba  ased.  All  this 
infofamliBn  is  dien  axade  available  to 
the  dedaionraaker  acd  ihea  the  slm^th 
of  evidence  is  taken  into  consideration. 
The  stMBger  aad  aaie  reliable  die 
evidence,  the  less  risk  one  would  take, 
and  the  weaker  the  evidence,  the  higher 
the  estimated  risk  one  may  find 
acceptable. 

A  commenter  stated  that  EPA  should 
formalize  its  methodology  for  riak 
assessment,  seek  public  comments  on 
iJie  process  and  ensnre  that  risk 
assessments  are  consistent  among  all 
Agency  programs.  One  comment  was 
received  which  suggested  that  EPA 
propose  atteiaate  approaches  for 
predictiDg  cancer  risks  for  eompeunds 
with  sirffident  and  limited  evidence  of 
caccino^eaacity.  This  commeBier  noted 
that  disiinctianj  have  not  been  made 
between  these  two  claasiiications  with 
Kgaad  to  quantitative  risk  assessment 
aad  thait  the  ri«k  assessinent  process 
sboiiy  try  to  deal  in  a  qHantitattvr 
mantcr  with  differeaees  ia  the  qtulity  of 
evidence. 

One  eaiBBienlar  stated  that  lineaiiaed 
risk  assessment  models  should  be 
abandoned  until  synergistic  data  are 


gathered  and  another  commenter  feh 
that  VOC  regulations  nrast  incorporate  a 
provision  allowing  the  use  of  water 
having  the  tower  cancer  risk  where 
differing  risk  estimates  exist.  An 
additioiral  conrmerrt  was  received  which 
noted  that  with  federally  provided 
heahh  effects  information,  the  local 
governments  can  develop  the  necessary 
information  to  inform  the  consumers  as 
to  the  oostiameetiagiiaiK.  This 
commenter  suggested  that  the  public 
should  be  aHIp  to  vole  as  to  the  cost/ 
benefit  of  meeting  the  RMCL 

Bespoases:  The  piacess  of  risk 
assessment  is  narri^  oat  in  several 
general  steps  which  are  dependent  upon 
experienced  acienUfic  jud^oeot.  Each 
substance  miwt  be  evaiuated  on  a  case- 
by-case  basis  using  all  of  the 
inforaiation  at  haad.  hoavever  iotperfect 
it  may  be.  First,  the  available  data  is 
evaluated  in  order  to  establish 
qualitativeiy  the  potential  for  adverse 
heakh  coasequences.  The  genecal 
reiaUonship  betateen  level  of  exposure 
aad  the  natore  and  severity  of  effects  is 
evaihiated  .Next,  risk  daracteriaaition  is 
carried  a«t  which  iaaoives  the 
quantitation  of  the  risk  from  an 
acceptable  data  base.  In  the  case  of  the 
development  of  (Making  water 
regidatisns,  this  step  woold  conclude 
with  the  derivation  of  an  RMCL. 

The  type  of  data  which  is  used  to 
qualitativeiy  evekiete  the  potential  for 
adverse  heehh  effects  mcl ode  a  wide 
variety  of  information  on  toxicity  and 
toxicokinetics  obtained  in  a  number  of 
species,  even  the  hnrnaa,  as  well  as 
certain  types  of  stnrchire  activity 
relationship  investtgatrons.  For 
quantitation  of  the  risk,  a  more  vigorous 
measure  is  applied  to  the  acceptability 
of  data.  In  this  case,  only  studies  which 
are  conducted  in  an  appropriate  manner 
(e.g.,  with  suffideirt  numbers  and  quality 
control  etc.)  can  be  included.  TTiese 
studies  should  identify  the  presence  or 
absence  of  a  dose-response  relationship 
for  at  least  one  if  not  several  parameters 
in  a  system  which  can  be  extrapola.ted/ 
iirterpolated  to  the  himian.  In  addition, 
at  least  one  of  those  studies  should  have 
adequate  duration  of  exposure  (no  less 
than  subchronicj,  prefiarably  but  not 
necessarily  by  the  oral  route,  and  meet 
the  other  criteria  stated  above  so  that  it 
can  be  used  as  the  baeis  for  the 
development  of  an  estiraated  exposure 
level  on  thetiealth  of  persons  with  an 
adequate  margin  of  safety. 

EPA  agrees  that  the  process  erf  risk 
assesaraent  sbould  be  separated  from 
risk  management  EPA  first  carries  out 
the  risk  assessment  process,  as 
discussed  above,  and  far  those 
chemicals  with  equivocal  evidence  of 
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carcinogenicity  and  for  non-carcinogens, 
the  quantitation  of  risk  is  used  as  the 
basis  for  the  RMCLs.  The  risk 
management  process  is  then  carried  out 
which  consists  of  management  decisions 
on  how  the  risk  assessment  is  to  be 
applied.  In  this  case,  EPA  has  adopted 
the  three-category  regulatory  scheme  for 
contaminants  as  the  risk  management 
decision-making  criteria. 

EPA  does  not  believe  that  the  RMCLs 
should  be  set  on  the  basis  of  risk 
reduction,  as  suggested  by  one 
commenter.  According  to  the  SDWA,  the 
RMCLs  are  to  be  set  at  levels  at  which 
"no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allow  an  adequate  margin  of 
safety".  Basing  the  RMCLs  upon  risk 
reduction  would  not  allow  for  an 
adequate  margin  of  safety  and  would 
not  be  set  at  the  no-effect  level,  as 
mandated  by  the  SDWA. 

EPA  agrees  with  the  comment  that  the 
methodology  for  risk  assessment  should 
be  formalized.  EPA  has  published 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (49  FR  26294]  which  is 
a  methodology  for  assessing  carcinogens 
in  a  formalized  process,  including  public 
comment  and  review.  These  proposed 
guidelines  discuss  a  categorization 
scheme  for  chemicals  based  upon 
strength  of  evidence  of  carcinogenicity. 

In  response  to  the  suggestion  that 
linearized  risk  models  be  abandoned, 
risk  extrapolation  models  which  include 
the  linear  models  are  the  only  methods 
currently  available  to  estimate  cancer 
risk  and  EPA  believes  that  they  provide 
a  useful  function  in  evaluating  relative 
risks  from  chemical  contaminants. 
Sufficient  scientific  data  are  not 
available  upon  which  to  choose  which 
model  is  more  likely  to  more  reasonably 
reflect  true  risks.  Of  course,  these 
models  are  not  used  in  establishing 
RMCLs  for  carcinogens.  They  are 
nevertheless  useful  in  providing  a  means 
of  incorporating  an  additional  margin  of 
safety  for  contaminants  with  equivocal 
evidence  of  carcinogenicity. 

In  response  to  the  suggestion  that  the 
local  governments  develop  the 
necessary  information  to  inform  the 
consumers  as  to  the  cost  in  meeting  the 
risk,  EPA  feels  that  the  local  water 
utilities  should  decide  with  their 
customers  the  best  means  of  reducing 
risk.  However,  EPA  is  required  under 
the  SDWA  to  set  National  Primary 
Drinking  Water  Regulations  for 
contaminants  that  public  water  supplies 
must  meet. 

4.  Criteria  for  Setting  RMCLs/MCLs 

Comments:  Fifteen  commenters 
addressed  the  criteria  to  be  used  to 
determine  the  need  for  regulation  of 


compounds  in  drinlung  water.  Four 
commenters  suggested  that  compounds 
be  regulated  if  they  are  present  in 
drinking  water  with  some  frequency  or 
have  widespread  occurrence  and 
present  a  risk  to  human  health.  Two 
commenters  noted  that  data  presented 
by  EPA  do  not  reflect  a  need  to  regulate 
many  of  these  compounds,  given  their 
minimal  incidence  of  detection  in 
drinking  water  supplies  and  the  low 
concentrations  at  which  they  are  found. 
One  of  these  commenters  felt  that 
controlling  these  substances  wrill  not 
result  in  a  measurable  decrease  in 
cancer  incidence. 

Six  commenters  felt  that  a  preventive 
approach  should  be  used  to  determine 
which  chemicals  should  be  regulated. 
These  commenters  noted  that  regulation 
should  be  considered  for  contaminants 
which  pose  a  potential  threat  to  human 
health  if  they  were  to  contaminate  a 
public  water  supply,  and  that 
government  must  err  on  the  side  of 
protection  in  deciding  whether  to 
impose  control  limits.  One  of  these 
commenters  suggested  an  approach  to 
regulating  compounds  for  which  there 
are  inadequate  health  data  consisting  of 
regulating  compounds  as  a  group  and 
setting  MCLs  for  specific  chemicals 
within  each  group  as  data  become 
available. 

An  additional  comment  was  received 
which  stated  that  EPA  should  set 
priorities  for  the  chemicals  to  be 
regulated  based  upon  the  relative  risk 
levels.  A  commenter  suggested  that  if 
substantial  doubt  exists  as  to  whether  a 
substance  causes  serious  health  effects, 
EPA  should  provide  a  regulatory 
decision  which  reflects  this  lack  of 
evidence.  Another  commenter  stated 
that  there  is  a  clear  need  for  national 
standard  setting  for  VOCs  as  most 
States  lack  the  resources  to  develop 
standards  on  their  own.  This  commenter 
fuilher  stated  that  EPA  is  the  best,  and 
sometimes  only,  information  source  in 
this  regard. 

The  National  Drinking  Water 
Advisory  Council  recommended  that  the 
basis  for  selection  of  contaminants  for 
regulation  should  be:  (a)  Sufficient 
health  effects  data,  and  (b)  the 
occurrence  or  potential  occurrence  of 
contaminants  in  drinking  water.  A 
further  condition  was  reconmiended  that 
suggested  that  regulations  be  set  for 
known  human  carcinogens,  even  if  they 
do  not  occur  widely  in  drinking  water.  It 
was  recommended  that  RMCLo  be  set 
ior  all  the  VOCs  in  the  proposal  pxcept 
for  1,1-dichloroethylene  and  p- 
dichlorobenzene,  due  to  the  limited 
occurrence  and  health  effects  data  on 
these  two  compounds.  A  minority  of  the 
members  of  the  Council  felt  that  RMCLs 


should  be  set  for  1,1-dicliloroethylene 
and  p-dichlorobenzene  due  to  health 
effects  information  and  the  potential  for 
widespread  occurrence  of  these 
compounds  in  drinking  water. 

Responses:  EPA  has  used  three 
primary  criteria  for  selection  of 
contaminants  for  possible  regulation:  (1) 
The  analytical  ability  to  detect  a 
contaminant  in  drinking  water,  (2)  the 
potential  health  risk  and,  (3)  the 
occurrence  or  potential  for  occurrence  in 
drinking  water.  These  factors  are 
examined  for  each  of  the  chemicals  that 
EPA  is  considering  regulating,  following 
the  "logic  train"  discussed  in  section  IV. 
EPA  feels  that  it  is  appropriate  to  base 
the  selection  of  contaminants  upon  the 
potential  risk  and  the  occurrence  or 
potential  for  occurrence  in  drinking 
water,  rather  than  using  widespread 
occurrence  and  a  significant  health  risk 
as  the  criteria. 

Requiring  widespread  occurrence  and 
a  significant  risk  of  harm  to  the  public 
before  regulating  wotild  not  be 
consistent  with  the  preventive  purpose 
of  the  statute.  Congress  expected  EPA  to 
protect  public  health  before  adverse 
effects  occurred.  The  legislative  history 
of  the  SDWA  states.  "Because  of  the 
essentially  preventive  purpose  of  the 
legislation,  the  vast  number  of 
contaminants  which  may  need  to  be 
regulated,  and  the  limited  amount  of 
knowledge  presently  available  on  the 
health  effects  of  various  contaminants  in 
drinking  water,  the  Committee  did  not 
intend  to  require  conclusive  proof  that 
any  contaminant  will  cause  adverse 
health  effects  as  a  condition  for 
regulation  of  a  suspect  contaminant. 
Rather,  all  that  is  required  is  that  the 
Administrator  make  such  a  reasoned 
and  plausible  judgment  that  a 
contaminant  may  have  such  an  effect". 
Controlling  these  contaminants  when 
there  is  some  evidence  of  drinking  water 
contaminantion  even  if  not  widespread 
or  at  high  levels,  is  clearly  consistent 
with  EPA's  mandate  to  protect  public 
health. 

In  addition.  EPA  need  not  determine 
that  there  will  be  a  measurable  decrease 
in  cancer  incidence  before  it  is  justified 
in  regulating  these  drinking  water 
contaminants.  First,  epidemiological 
studies  on  VOCs  in  drinking  water  are 
not  available.  Second,  as  noted  above. 
EPA  need  not  wait  until  a  significant 
harm  or  risk  of  harm  occurs  before 
regulating  drinking  water.  However,  as 
noted  in  the  draft  Regulatory  Impact 
Analysis,  EPA  believes  that  the 
incidence  of  cancer  will  be  reduced  if 
the  proposed  MCLs  are  adopted. 

In  response  to  the  comment 
concerning  regulation  of  compounds  as 
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a  group,  EPA  doe«  aot  agTM  that 
compounds  tbyBald  be  regulated  where 
there  an  inarifupatp  beaiyi  data.  The 
RMCLs  ace  baaad  upoa  the  beat 
available  health  data  aad  if  the  data  are 
insufficient  at  a  basis  fior  the  derivation 
of  the  RMCL.  an  SMCL  will  not  be  set 
However.  EPA  ooosiders  it  ^ipiopriate 
to  regulate  compounds  as  a  group  as 
appropnate,  as  was  done  La  the  case  of 
the  trihaloaiethaBcs. 

EPA  agrees  that  priorities  of 
chemicals  to  be  regulated  should  be  set 
based  upon  a  variety  of  factors, 
iaduding  relative  risk  levek.  EPA 
rygilairs  coapouads  mhew  then  is  a 
possibiUty  of  an  adverse  heallth  efEecL 
The  RMCLs  reflect  the  degree  flf 
evidence  of  cafcioogeniciAy  rimmfgh  the 
three-category  appcoach,  and  the  lack  of 
evidence  is  reflectad  in  the  cheaucak 
ratrgiMJHi'al  as  h Bring  "equivocal" 
evidence  of  carcinogenicity. 

EPA  realizes  that  many  States  lade 
resouces  to  develop  '^^Iff 
independeody.  Congress  alao  reoegaued 
this  fact  when  it  rnartfd  the  SDWA 
giving  EPA  broad  authority  to  estahlirii 
standards  for  dr«nlcii;in  water 

EPA  49-ees  with  the  sinonty  opiaien 
of  the  National  nrinkii^  Water 
Advisory  Cauacil  that  there  are 
sufRdcBt  health  effects  'ifTrnatwe  aad 
poteatial  far  occaiireoce  ia  drinhi^ 
water  to  set  JIMCU  Isr  lO- 
diddoreetl^leoe  and  p- 
dicfaloBokeuBBe.  (See  the  bockpound 
SiiMiianry  of  '^"Tmynts  dscwaeBt  for 
further  diacuasion  of  the  uecific 
chemicals.) 


5.  SiBinltaneous  tVoposaf  of  RMCLs  and 
MCLs 

Comments:  Six  vwnmpntpni  su^oested 
that  the  two-step  cegulatary  nrooeas  be 
cuUapaed  so  that  fiMCLs  and  JlTTjarp 
proposed  ainudfeaneoualy.  Two  of  these 
commenters  felt  that  RAiCLs  and  MCLs 

should  be  r^mhinp^  y^Q  ^  sijule  BC^  of 

numbers.  The  basis  waa  that 
simultaneous  proposal  would  reduce  the 
potential  for  cnnfciainn  by  the  publif  and 
the  media,  aad  would  reduce  the  lengthy 
regulatory  process.  Two  additional 
comments  were  received  which  atnt^id 
that  (he  curteot  practice  ef  proposing 
RMCLs  prior  to  ^*i^--«  is  very  con&isiiig. 
One  of  these  commenters  suggested  thai 
EPA  take  special  pains  to  educate  the 
public  on  the  RMCL/MCL  process. 

Response:  EPA  agrees  that  by 
simultaneously  pty»|y^nTi»  i^Mf]^  f.  f  »^ 
MCLs  the  regulatory  psocediae  wouU 
be  shortened  and  would  toiyt  to 
minimize  potential  cffpfaMei  "■"""n  the 
public.  However,  the  SDWA  cunently 
specifies  that  EMCLs  aodMCLs  aie  to 


be  propeaed  in  sequence  aad  S*A  will 
follow  thifl  statutory  diseetioa. 

6.  RMCLs  as  Standards 

ComiaenJts:  Twelve  coraaMoters 
stated  that  even  thougb  RMCLs  are 
intended  to  be  used  as  "Tn-°rfwTnahlr 
guidelines,  they  wall  be  adapted  by 
Stales  and  local  agencies  as  enkffceable 
standards.  In  additian.  it  was  noted  that 
RMCLs  wiM  be  applied  in  areas  other 
than  pablic  water  ^stera^  such  as  lor 
hazardous  waste  deaa-up  standanls 
and  ground  water  monitoring  levels. 
One  of  these  commenters  stated  that 
there  is  no  difference  to  the  populace 
between  a  goal  aad  a  standard  if  it  is 
promulgated  by  EPA. 

Responses:  RMCLs  are  only  targets 
for  EPA'aMCL  culamaku;^.  States  may 
adopt  MCLs  that  art  mon  stringent; 
however.  EPA  does  not  re^uise  or 
encourage  States  or  localities  to  adcfit 
the  RMCLs  asenfesceahle  drinking 
water  staadarda.  Ai^  use  of  RMCLs  by 
EPA  or  States  or  localities  would  have 
to  be  accomplished  *^*'""|]^  icg^^i^^pp 
or  rulemaking.  The  public  would  have 
an  opportiuuty  to  address  >hj»  or  any 
Ofther  use  of  RMCLs. 

7.  Csntrd  of  CeiHaii#nafrtB 

Comments:  Four  comments  were 
received  that  urged  EPA  to  control 

rantAininnntff  pf  theSOUTCaaad  tO 

prevent  their  dischaiiy  into  driokin^ 
water  supplies.  One  mn^inpntfr  stated 
that  water  n|>Pra»nry  ahould  not  be 
penalized  for  treating  VQCs  not 
natiually  found  in  %iiater. 

Responses:  EPA  agrees  thai 
contaminants  should  becontrajled  at 
the  source  aad  is  '""'•Mng  thmngh  the 
National  PnllnHpn  rh'grhMgir 
Elimination  System,  the  Hazacdous 
Waste  and  Supetfttnd  progcaiBs  and 
other  EPA  programs  to  contial  scarce 
difirhargps.  The  majority  of  cases  of 
VOC  containiiiatiao  do  not  involve  poiot 
discharges  to  swface  water.  Moat  VOC 
problems  are  in  ground  water,  where 
source  cleaa-np  is  very  difOcult. 

8.  Monitoring 

Commenls:  Five  comncnters 
addressed  moailoriog  for  contaainants 
in  drinkiug  water.  Three  commenters 
stated  that  inc^'ased  monitoring  of 
drinkinj  water  to  better  define  the 
public's  exposure  to  VOCs  is  wastanted. 
One  comment  %uas  received  which 
piesented  a  momtoring  aceaario  in 
which  all  puUie  water  »yn»aTr.n  Miould 
cany  out  one  round  of  motutoiiag  for 

VOCs.  If  no  f>r>ntnmiftati/ip.  may 

detected,  the  water  system  would  then 
monitor  at  tbcee-year  iatervala.  II 
coBtaminatiaa  was  dptfftfd  below  the 
MCLa,  nanitoeingwQuldi  take  place 


ycarijr  winie  ooataoiioaliaa  ahawe  the 
MCL  weald  dictate  quarteriy  sanpies. 
This  commeater  also  aoted  that  it  is 
peeierahle  to  do  pcewenMwe  Rnaitohng 
Ser  VOCs  than  to  try  afterwards  to 
provide  tipatf  at  far  VOCs  renio>iral 
which  ia  aieie  escpenaiive.  Aa  additsMud 
commenter  was  conecmed  with  tke 
reliabiUty  «f  the  available  laonitariBg 
methods  and  stated  that  standards 
should  be  set  in  such  a  oHuuier  ^at 
recogniaes  the  range  «f  imeertaintiee 
that  may  be  inherent  ai  the  data 
generated  by  the  technt^oee. 

Responses:  EPA  agrees  that 
monitoring  is  a  Icey  element  m 
regulatory  compiance  as  wefl  as  in 
identifying  the  possible  need  for 
additional  controls  «md  public 
information.  The  nncertainties  in  the 
data  generated  by  anaiytieal  methods  is 
discussed  in  the  MCL  proposal.  EPA 
recognizes  that  a  great  deal  ef 
variabthty  surnnmds  the  resufts  of  the 
monitoring  methods  and  has  factored 
this  uncertainty  into  the  determination 
of  the  MCLs.  Moniloiing  is  addressed  in 
detail  in  the  MCL  proposal. 

For  the  seasoas  set  out  io  the 
preemljle.  Part  141  of  Title  4a  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

1.  The  authority  eitatioa  far  Part  141  is 
revised  to  read  as  bUowa: 

Autliuiay.42  U.S.C.  308j-l.  3eeg-3.  30ej-4, 

2.  The  title  of  Part  141  is  revised  tro 
read  as  follows: 

PART  U1— MATIONAL  PRUIARY 
DRINKING  WATER  REfiULA-TlONS 

3.  A  new  paragraph  (uj  is  added  to 
read  as  follows: 


§  141.2 


(u)  "Recommended  mavirrnipn 
cQDtamiiunt  leveF'  or  "RMCL"  means 
the  maximum  level  of  a  coataminajot  in 
drinking  water  at  which  oo  known  or 
anticipated  adverse  effect  on  the  health 
of  persons  would  occur,  and  which 
includes  an  nH<vyjfltp  nyjrg'n  of  safety. 
Recommended  mavim^^iri  contarainant 
levels  are  nonei^iQrceable  health  goais. 

4.  A  new  Subpart  F,  consieting  of 
§§  143.9»and  f«1.51,  is  added  to  read  as 
follows: 

Subpart  F    narommandad  "iffnuiim 
Contaminant  Laveis 

S6C 

141.50  Recommended  maximum 
conanhiMt  fawatt  for  crgaaic 

141.51  t*g«m»"^ 
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8ubf»art  F— AoeonwMndMl  Maximufn 
Contaminant  LaiMls 

§  141.50    RacofiNTMHtded  maximum 
contaminant  tevais  tar  organle 
contaminants. 

(a)  RMCLs  are  zero  for  the  following 
contaminants: 

(1)  Benzene 

(2)  Vinyl  chloride 

(3)  Carbon  tetrachloride 

(4)  1.2-did)loroethane 

(5)  Trichloroethylene 

(b)  RMCLs  for  the  following 
contaminants  are  as  indicated: 


Conten^Mnl 

flMCLm 
mg/i 

(2)  l.l.t-MoNoroMIWM. 

(3)  p-dkHetttamanm .„.,.„„..,. 

0,007 
0.20 
0  75 

§141.51    [RasarvMl] 

[FR  Doc.  85-28415  Rled  11-12-85;  8:45  am] 

BIUJNO  COOC  «6M-«IMI 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[OW-FRL-2819-4a] 

National  Primary  Drinking  Water 
Regulations;  Votatlie  Synthetic 
Organic  Chemicals 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 


:  This  action  under  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300f.  et 
seq.)  proposes  National  Drinking  Water 
Regulations  and  Maximum  Contaminant 
Levels  (MCLs)  for  the  following  eight 
volatile  synthetic  organic  chemicals 
(VOCs)  in  drinking  water 
trichloroethylene,  carbon  tetrachloride, 
1.1.1-trichloroethane,  vinyl  chloride,  1.2- 
dichloroethane,  benzene,  1.1- 
dichloroethylene,  and  p- 
dichlorobenzene.  In  addition, 
monitoring,  reporting  and  public 
notification  requirements  for  these  eight 
VOCs  and  51  other  VOCs  are  proposed. 

MCLs  are  enforceable  standards  and 
are  to  be  set  as  close  to  the 
Recommended  Maximmn  Contaminant 
Levels  (RMCLs)  (health  goals)  as  is 
feasible  and  are  based  upon  treatment 
technologies,  costs  (affonlability)  and 
other  feasibility  factors,  such  as 
availability  of  analytical  methods, 
treatment  technology  and  costs  for 
achieving  various  levels  of  removal. 

EPA  proposed  RMCLs  for  these  eight 
VOCs  and  tetrachloroethylene.  RMCLs 
for  the  eight  VOCs  are  promulgated 
elsewhere  in  today's  Fedmal  Register. 
New  data  on  the  toxicology  of 
tetrachloroethylene  has  recently  become 
available  and  the  pubUc  comment 
period  on  the  RMCL  for 
tetrachloroethylene  has  been  reopened 
for  45  days  for  pubUc  consideration  of 
the  new  data.  This  action  is  officially 
announced  elsewhere  in  today's  Federal 
Register.  When  the  RMCL  for 
tetrachloroethylene  is  promulgated,  the 
MCL  will  be  proposed. 

EPA  is  also  proposing  best  technology 
generally  availabfe  for  use  by  public 
water  systems  that  receive  variances 
under  the  Act.  The  proposal  specifies 
criteria  by  which  EPA  and  States  with 
primary  enforcement  responsibility  shall 
issue  variances  and  compliance 
schedules  to  systems  under  the  Act 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  11, 
1985.  A  public  hearing  will  be  held  in 
Washington.  D.C..  on  Tuesday,  )anuary 
13  and  14, 1986,  beginning  at  9:00  a.m.  in 


Room  3906  Mall,  EPA,  401  M  St.  SW., 
Washington,  D.C. 

ADDRESSES:  Send  written  comments  on 
this  proposed  rule  to  Comment  Clerk, 
Criteria  and  Standards  Division,  Office 
of  Drinking  Water  (WH-550). 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  D.C.  20460. 
Comments  are  not  solicited  on  the 
RMCLs.  A  copy  of  the  comments  and 
supporting  documents  will  be  available 
for  review  during  norinal  business  hours 
at  the  EPA,  Room  2904  (rear).  401  M 
Street,  SW..  Washington,  D.C.  20460. 
Anyone  planning  to  attend  the  public 
meeting  (especially  those  who  plan  to 
make  statements)  should  register  in 
advance  by  calling  or  writing  Ms. 
Ametta  Davis  at  202/382-7575.  EPA. 
WH-550, 401  M  St.  SW..  Washington. 
D.C.  20460.  Persons  planning  to  make 
statements  at  the  meeting  are 
encouraged  to  submit  written  copies  of 
their  remarks  at  the  time  of  the  hearing. 
Supporting  documents  cited  in  Section 
K  will  be  available  for  inspection  at  the 
Drinking  Water  Supply  Branches  in 
EPA's  Regional  Offices. 

I.  JFK  Federal  Bldg.,  Boston.  MA  02203. 
Hione:  (617)  223-6486.  Jerome  Healy 

II.  26  Federal  Plaza,  Room  824,  New 
York.  NY  10278.  Phone:  (212)  264-1800, 
Walter  Andrews 

m.  6th  &  Walnut  Sts.,  I^iladelphia.  PA 

19106.  Hione:  (215)  597-9873,  Bemie 

Samoski 
rv.  345  Courtland  Street  Atlanta.  GA 

30365.  Phone:  (404)  881-3781,  Robert 

Jourdan 

V.  230  S.  Dearborn  St.,  Chicago,  IL  60604. 
Phone:  (312)  886-6176.  Joseph 
Harrison 

VI.  1201  Ehn  St,  Dallas.  TX  75270. 
Phone:  (214)  767-2620,  James  Graham 

Vn.  726  Minnesota  Ave.,  Kansas  City, 

KS  66101.  Phone:  (913)  236-2815, 

Gerald  R.  Foree 
Vm.  I860  Lincoln  St..  Denver.  CO  80295. 

Phone:  (303)  293-1426.  Marc  Alston 
DC  215  Fremont  St..  San  Francisco,  CA 

94105.  Kione:  (415)  974-8076.  Leslie 

Ragle 
X.  1200  Sixth  Ave..  Seattle.  WA  98101. 

Phone:  (206)  442-1225.  Jerry  Opatz 

Copies  of  the  treatment  and  costs 
docimient  the  analytical  methods/ 
monitoring  docimient,  and  the  analytical 
methods  documents,  are  available  for  a 
fee  from  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 
The  toll  free  number  is  800/336-4700; 
local:  703/487-4650. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Cotnivo,  Ph.D..  Director. 
Criteria  and  Standards  Division.  Office 
of  Drinking  Water  (WH-550), 


Enviroimiental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  D.C.  20460. 
telephone  (202)  382-7575. 

SUPPLEMENTARY  INFORMATION: 

Prsamt)!*  OutNn* 

I.  Statutory  Requirements  and  Regulatory 

Framework 

II.  Background:  RMCLs  for  VOCs 

III.  Proposed  MCLs  and  Best  Technology 

Generally  Available 

A.  MCL  vs.  Treatment  Technique 
Regulation 

B.  Analytical  Methods 

1.  Availability  of  Methods 

a.  Precision  and  Accuracy 

b.  Specificity 

c.  Laboratory  AvailabiUty 

d.  Repidity 

e.  Costs 

2.  Method  Detection  Limits  and  Practical 
Quantitation  Levels 

3.  Laboratory  Performance  Requirements 

4.  Request  for  Comments  on  Analytical 
Methods 

C.  Technologies  and  Costs 

1.  Aeration 

a.  Performance  Potential  of  Aeration 

b.  Feasibility/Reliability  of  Attaining 
Specific  Levels 

c.  Secondary  Effects  of  Aeration 

d.  Cost  of  Packed  Tower  Aeration 

2.  Adsorption  (Granular  Activated  Carbon) 

a.  Performance  Potential/Feasibility  of 
GAC 

b.  Secondary  Effects  of  GAC  Adsorption 
c  Cost  of  Controlling  VOCs  using  GAC 

3.  Other  technologies 

4.  Best  Technology  Generally  Available 

a.  BTGA:  Packed  Tower  Aeration:  GAC 

b.  Other  technologies:  ultra-violet — ozone 
oxidation 

c.  Other  technologies:  reverse  osmosis 

d.  Other  technologies:  non-treatment 
alternatives 

e.  Other  technologies:  point-of-use/point- 
of-entry  treatment  devices 

5.  Bottled  Water 

D.  Selection  of  MCLs 

1.  Analytical  Methods 

2.  Availability /Performance  of  Treatment 
Technologies 

3.  Levels  of  VOC  Occurrence 

4.  Other  Technical  FeasibiUty  Factors 

5.  Costs  of  Treatment 

E.  Proposed  MCLs 

F.  Applicability  to  Certain  Non-community 
Water  Systems 

IV.  Best  Technology  Generally  Available  for 

i  1415  Variances 

V.  Compliance  Monitoring  Requirements 

A.  Proposed  Monitoring  Requirements 

1.  Option  1 

2.  Option  2 

3.  Option  3 

4.  Selection  of  Monitoring  Requirements 

B.  Determination  of  Compliance  with  MCLs 

C.  Public  Conmients 

VI.  Monitoring  for  Unregulated  Contaminants 

A.  Summary  Statement  of  the  Problem 

B.  Statutory  Authority 

C.  Background 

D.  Summary  of  Proposal 

1.  Selection  of  Contaminants 
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2.  Proposed  Monitoring  RequiremenU  for 
Unregulated  VOC* 

a.  Option  1 

b.  Option  2 
c  Option  3 

d.  Selection  of  Monitoring  Requiiement* 

VII.  Repotting  Requlraments 

VIII.  PnUk  Notice  Requireinents 

IX.  Econonic  Impact  AHcatment 

A.  Alternative*  Knaminact 

B.  Economic  Impacts 
C  BeoeFits 

D.  Uncertainty 

E.  Mayor  Rules 

F.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Analysis 

X.  Public  I3ocket/ References 

XI.  Request  for  Public  Comment 

I.  Statutory  Requirements  and 
Regulatory  Framewoilc 

The  Safe  Drinking  Water  Act  (42 
U.S.C  aOOf.  et  seq.)  ("SDWA"  or  "the 
Act")  requires  the  EPA  to  establish 
primary  drinking  water  regulations 
which  (1)  apply  to  public  water  systems: 
(2)  specify  contaminants  which  in  the 
jud^nent  of  the  Administrator,  may 
have  any  adverse  effect  on  the  health  of 
persons;  (3)  speciiy  for  each 
contaminant  either  (a)  maximum 
contaminant  levels  (MCLs)  or  (b) 
treatment  techniques.  See  Section 
1401(1).  42  U.S.C.  3001 A  treatment 
technique  requirement  would  only  be  set 
if  "it  is  not  ecooomically  or 
technologically  feasible"  to  ascertain 
the  level  of  a  contaminant  in  drinking 
water. 

The  SDWA  includes  provisions  for 
interim  and  revised  primary  drinking 
water  regulations.  See  Section  1412. 42 
U.S.C.  30Qg-l.  Interim  regulations  were 
to  be  established  within  180  days  of 
enactment  of  the  SDWA.  Revised 
regulations  are  to  be  developed  in  two 
steps:  the  Agency  is  to  establish  RMCU 
and  then  establish  MCLs  as  close  to  the 
RMCLs  as  feasible.  MCLs  are  to  be 
proposed  at  the  time  of  promulgation  of 
the  RMCLs. 

RMCLs  are  non-enforceable  health 
goals.  RMCLs  are  to  be  set  at  a  level 
which,  in  the  Administrator's  judgment, 
"no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allows  an  adequate  mai^gin  of 
safety".  Section  1412(b)(1)(B). 

MCLs  are  the  enforceable  standards. 
MCLs  must  be  set  as  close  to  RMCLs  as 
is  feasible.  Feasible  means  "with  the  use 
of  the  best  technology,  treatment 
techniques  and  other  means,  which  the 
Administrator  finds  are  generally 
available  (taking  costs  into 
consideration)."  Section  1412(b)(3).  The 
legislative  history  suggests  that  MCLs 
should  be  based  upon  performance  of 
technologies  affordable  by  large  systems 
and  relatively  clean  intake  waters.  H.R. 


B3-118S,  gsrd  CoQg.  2d  Sete.  at  4-6 
(1974). 

Variances  and  exemptioDS  are 
available  for  systems,  iodadii^  small 
systems,  that  cannot  meet  the  MCL  due 
to  their  raw  water  quality  or  oompeiling 
factors,  including  economic  factors. 
Sections  1415  and  1416l 

Primary  drinking  water  regulations 
under  the  Act  are  to  in^htde  monitoring 
requirements.  Section  1401(1)(D). 
Specifically,  primary  regulations  are  to 
contain  "criteria  and  procedures  to 
assure  a  supply  of  drinldog  water  which 
dependably  complies  with  such 
maximum  contaminant  levels;  inr.liuting 
quality  control  and  testing  procedures  to 
insure  compliance  with  sudi  levels 

*  *  * ".  In  addition,  section  1445  states, 
"every  person  who  is  a  supplier  of  water 

*  *  *  shall  establish  and  maintain  sudi 
records,  make  such  reports,  oonxiuct 
such  monitoring  and  provide  such 
information  as  the  Administrator  may 
reasonably  require  by  regulation  to 
assist  him  in  establishing  regulations. 

*  *  *  in  evaluating  the  healUi  risks  of 
unregulated  contaminants  or  in  advising 
the  public  of  such  risks". 

The  SDWA  provides  that  if  a  State 
determines  that,  because  of  rew  water 
sources,  a  system  cannot  meet  an  MCL 
despite  installation  and/or  use  of  the 
"best  technology,  treatment  techniques, 
or  other  means  which  the  Administrator 
finds  to  be  generally  available,"  taking 
costs  into  consideration.  It  may  grant  a 
variance  to  the  MCL  Section  1415(a)(A), 
42  U.S.a  30Q9-4(aMlKA).  A  variance,  if 
granted,  would  insulate  tfie  system  not 
in  compliance  £rom  enforcement  actions 
for  exceeding  an  MCL  The  system, 
however,  would  be  required  to  install 
and/or  use  the  best  generally  available 
treatment  methods  identified  that  are 
available  and  e£fective  for  that  system 
in  reducing  levels  of  VOCa.  in  addition, 
pursuant  to  section  1414(c)(2).  42  U.S.C 
300g-3(c)(2),  any  system  that  receives  a 
variance,  must  give  public  notice  of  such 
variance  to  the  persons  served  by  it 

Exemptions,  under  section  1416,  are 
available  to  systems  (including  small 
systems)  who  are  unable  to  comply  with 
the  MCLs  dtie  to  compelling  factors 
which  may  include  economic  factors.  To 
be  eligible,  a  system  must  have  been  in 
operation  on  the  effective  date  of  the 
MCL  or  if  not,  only  if  no  reasonable 
alternative  source  of  drinking  water  is 
available.  The  granting  of  the  exemption 
must  not  result  in  an  unreasonable  risk 
to  health.  Unlike  a  variance,  a  system 
need  not  install  and/or  use  the  best 
treatment  generally  available  as  a 
condition  of  receiving  a  variance. 

Public  notification  requirements 
(section  1414(c)]  require  that  any 
violation  of  a  maximimi  contaminant 


level  failure  to  comply  with  an 
applicable  testing  or  monitoring 
provision,  and  the  failure  to  comply  with 
the  requirements  of  a  variance  or 
exemption  be  reported  to  the  persons 
served  by  the  water  system. 

States  may  assume  primary 
enforcement  responsibility  (primacy)  for 
public  water  systems  under  SDWA 
{ 1413.  To  assure  primacy,  States  most 
adopt  drinking  water  regulations  that 
are  no  less  stringent  than  ^A's 
National  Primary  Drinking  Water 
Regulations  and  other  supporting 
authority.  See  SDWA  section  1413(a). 
States  which  grant  variances  must  also 
issue  such  variances  in  a  manner  no  less 
stringent  than  EPA's  issuance  of 
variances.  States  must  therefore,  adopt 
EPA's  primary  MCLs  and  associated 
monitoring  reqtiirements  but  need  not 
adopt  the  RMCLs,  or  variances  to 
assume  or  retain  primacy. 

IL  Backgnmad:  RMCU  Cor  VOGs 

RMCLs  were  promulgated  for  the 
following  eight  VOCs  in  drinking  water 
trichloroetfaylene,  carbon  tetrachloride, 
1.1,1-tricfaloroethane,  vinyl  chloride,  1,2- 
dichloroethane,  benzene.  1.1- 
dichloroethylene  and  p- 
dichiorobenzene.  For  badcground  on  ttie 
RMCLs  and  information/data  on  the 
occurrence  of  these  VOCs  in  drinking 
water  and  potential  health  effects  of 
himian  exposure,  see  the  preamble  to 
the  final  rule  on  RMCLs  and  supporting 
documents  Hsted  in  that  notice  and 
published  elsewhere  in  today's  Federal 
Register.  RMCLs  for  substances 
considered  to  be  probable  human 
carcinogens  were  set  at  zero  and  RMCLs 
for  substances  not  treated  as  probable 
himian  carcinogens  were  set  based  upon 
chronic  toxicity  or  other  data.  Table  1 
summarizes  the  final  RMCLs  for  the 
VOCs. 

An  RMCL  was  proposed  for 
tetrachloroethylene  at  zero  at  the  same 
time  as  RMCLs  were  proposed  for  the 
above  eight  VOCs.  New  toxicological 
data  has  recently  become  available  and 
thus  the  public  comment  period  has 
been  reopened  for  public  consideration. 
The  RMCL  will  be  promulgated  after 
consideration  of  the  public  comments; 
the  MCL  for  tetrachloroethylene  will  be 
proposed  at  that  time.  Infonnation  and 
data  on  analytical  methods,  treatment 
technologies  and  costs  are  presented  in 
this  preamble  on  tetrachloroethylene 
along  with  the  other  VOCs.  However,  an 
MCL  for  tetrachloroethylene  is  not 
proposed  today. 
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TABtE  1— FtHAl.  RMCLS  FOR  THE  VOCS 


OoMpund' 


TnchtofOMhytafw 

l.t-r 
l.l.l-Tri 


p-OcNoretNiaMN- 


RMCL 


Zmo. 

ZMl 

Zm. 
Zmo. 
2mo. 

0.007  mg/l 
OJOmg/1. 
0.75  mg/l/. 


pnile  bul  »m  public  ( 
public  bommant  on  Oi*  > 


MM  pn)p098d  11  ZMO. 

to  oonfinn  that  z«ro  is  appfo- 
pariod  ia  raopened  today  tor 


ni.  Proposed  MCLs  and  Best 
Technology  Generally  Available 

MCLs  are  to  be  set  "as  close  to"  the 
RMCLs  "as  is  feasible".  The  term 
"feasible"  means  "feasible  with  the  use 
of  the  best  technology,  treatment 
techniques,  and  other  means,  which  the 
Administrator  finds  are  generally 
available  (taking  costs  into 
consideration)".  Section  1412(b)(3). 

The  general  approach  to  setting  MCLs 
is  to  determine  feasibility  of  controlling 
contaminants.  This  requires  an 
evaluation  of:  (1)  The  availability  and 
cost  of  analytical  methods,  (2)  the 
availability  and  performance  of 
technologies  and  other  factors  relative 
to  feasibility  and  identifying  those  that 
are  "best"  and.  (3)  an  assessment  of  the 
costs  of  the  application  of  technologies 
to  achieve  various  concentrations.  Key 
factors  in  the  analyses  include  the 
following: 

•  Technical  and  economic  availability 
of  analytical  methods:  precision/ 
accuracy  of  analytical  methods  that 
would  be  acceptable  for  accurate 
determination  of  compliance,  limits  of 
analytical  detection,  laboratory 
capabihties,  and  costs  of  analytical 
techniques. 

•  Concentrations  attainable  by 
application  of  best  generally  available 
treatment  technologies. 

—Levels  of  VOC  contamination  in 

drinking  water  supplies. 
— Feasibility/reliability  of  removing 

VOCs  to  specific  concentrations. 

•  Other  feasibihty  factors  relating  to 
the  "best"  means  of  treatment  such  as 
air  pollution  and  waste  disposal  and 
effects  on  other  drinking  water  quality 
parameters. 

•  Costs  of  treatment  to  achieve 
contaminant  removal 

Proposed  MCLs  for  the  eight  VOCs 
are  presented  in  Table  2;  the  MCLs  were 
determined  based  upon  the  following 
key  factors: 

•  Best  technologies  generally 
available  are  packed  tower  aeration  and 
granular  activated  carbon  (GAC) 
adsorption. 


•  Raw  water  VOC  removal  of  90  to  99 
percent  (and  90-99.9%  for  vinyl  chloride) 
is  a  reasonable  expectation  of 
performance  by  packed  tower  aeration 
and  GAC  adsorption. 

•  The  Practical  Quantitation  Level 
(PQL)  for  the  VOCs  is  5  ;ig/l  except  for 
vinyl  chloride  which  has  a  PQL  of  1  ng/ 
1.  The  PQL  is  defined  as  the  lowest 
achievable  level  of  analytical 
quantitation  during  routine  laboratory 
operating  conditions  within  specified 
limits  of  precision  and  accuracy. 

Provided  below  are  summaries  oT  the 
availability  of  analytical  methods, 
treatment  technology  performance  and 
costs,  and  the  rationale  used  to 
determine  the  proposed  MCLs.  A  more 
complete  explanation  is  found  in  the 
Cost  and  Technologies  document  and 
the  Analytical  Methods/Monitoring 
document  listed  in  the  end  of  this  notice. 


Table  2.— Proposed  MCLs 
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A.  MCL  vs.  Treatment  Technique 
Regulation 

The  SDWA  specifies  in  section  1401 
that  an  MCL  is  to  be  set  for 
contaminants  in  drinking  water  if  "it  is 
economically  and  technologically 
feasible  to  ascertain  the  level  of  such 
contaminant  in  water  in  public  water 
systems."  If  it  is  not.  a  beatment 
technique  regulation  is  to  be  set. 

For  the  purposes  of  making  the  finding 
regtirding  the  feasibility  of  monitoring 
for  any  given  contaminant  EPA  must 
first  determine,  with  respect  to  a  given 
contaminant,  what  effective  analytical 
techniques,  if  any.  are  technologically 
available.  Next  EPA  must  determine  at 
what  fiequencies  those  techniques 
should  be  employed  to  assure  detection 
of  any  violation  prior  to  the  time  the 
violation  will  actually  cause  or 
contribute  to  any  significantly  increased 
health  hazard.  Then  EPA  must 
determine  whether  monitoring  at  that 
fiequency  is  economically  feasible.  H.R. 
93-1185, 93rd  Cong.  2d  Sess.  at  11-12 
(1974). 

In  this  proposal,  three  analytical 
techniques  have  been  identified  and  are 
clearly  technologically  available.  As 
discussed  in  Section  IV,  EPA  is 
proposing  to  require  monitoring 
quarteriy  where  VOCs  are  detected. 


This  monitoring  fiequency  will  detect 
violations  of  the  MCL  before  there  is 
any  significantly  increased  health 
hazard,  as  VOCs  present  only  potential 
long-term  risks  at  the  concentrations 
normally  found  in  drinking  water. 
Quarterly  reporting  is  also  proposed  to 
account  for  the  data  which  suggest  that 
VOC  raw  water  concentrations  may 
vary  under  some  circumstances.  At  $150 
to  $200  per  sample,  quarterly  monitoring 
is  economically  feasible  for  public  water 
systems.  For  example,  monitoring  costs 
for  a  system  serving  100  people  with  two 
wells  would  be  a  total  of  $1  per  month 
per  person  for  one  year.  For  a  system  of 
25  people  with  one  well,  costs  would  be 
$2  per  month  per  person  for  one  year. 
Costs  for  larger  systems  would  be  much 
less.  Monitoring  on  a  daily  or  weekly 
basis  might  not  be  economically  feasible 
in  all  cases.  Monthly  monitoring  might 
be  economically  feasible  for  larger 
communities  but  would  not  generally  be 
necessary  to  detect  significantly 
increased  health  hazairds  given  the  long- 
term  risks  from  VOCs. 

Although  VOCs  can  sometimes  be 
reduced  below  the  practical  quantitation 
level  using  best  generally  available 
technology  (BGAT),  EPA  does  not 
believe  a  treatment  technique  should  be 
required  instead  of  an  MCL  First, 
Congress  requires  EPA  to  set  a 
treatment  technique  instead  of  an  MCL 
when  monitoring  is  not  economically 
and  technologically  feasible.  EPA 
believes  that  Congress  intended  EPA  to 
require  use  of  treatment  techniques 
whenever  a  method  was  substantially 
infeasible  across  a  broad  range  of 
contamination  levels.  In  this  case, 
monitoring  is  economically  and 
technologically  feasible  across  a  very 
broad  range  of  contamination  levels. 

Second,  if  a  treatment  technique  were 
proposed  for  the  VOCs,  it  would  have  to 
be  based  on  a  treatment  performance 
measurement  parameter  which  is  more  " 
sensitive  than  the  analytical  test 
methods  for  VOCs.  There  is  no  known 
parameter  and  its  development  is  not 
foreseeable  in  the  near  future.  Similarly, 
if  EPA  were  to  prescribe  a  treatment 
technique  for  VOCs,  there  would  still 
remain  the  question  of  whether  an 
individual  system  would  have  to 
implement  the  prescribed  technique. 
EPA  can  only  identify  those  systems 
that  need  the  treatment  technique  by 
having  the  systems  monitor  for  the 
VOCs.  Obviously,  monitoring  data  are 
only  valid  above  the  verifiable  level  of 
quantitation,  and  only  those  systems 
with  VOC  contamination  at  or  above  the 
verifiable  level  would  have  to  install  the 
technique.  Therefore,  setting  the  MCL  at 
the  limit  of  quantitation  provides 
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essentially  the  same  level  of  protection 
as  a  treatment  technique  and  provides 
the  added  advantage  of  allowing 
compliance  monitoring.  StandaM  design 
and  operating  procedures  would  result 
in  treated  water  concentrations 
somewhat  below  the  MCL  This  allows  a 
margin  of  safety  during  periods  of 
changing  water  quality,  ambient 
temperature  conditions  or  other 
unanticipated  conditions. 

EPA  requests  comment  on  whether  a 
treatment  technique  or  an  MCL  should 
be  set  for  these  VCX^s. 

B.  Analytical  Methods 

The  analytical  methods  used  for 
compUance  monitoring  must  be 
"economically  and  tedmologically 
feasible  to  ascertain  the  level  of  such 
contaminant  in  water  in  public  water 
systems"  (SDWA.  section  1401(1)(C)). 

The  reliability  of  analytical  meUiods 
used  for  compliance  monitoring  is 
critical  at  the  maximum  contaminant 
level.  Therefore,  the  analytical  methods 
have  been  evaluated  with  respect  to  the 
accuracy  or  recovery  (lack  of  bias)  and 
precision  (good  reproducibility]  at  the 
range  of  MCLa  being  considered  for  all 
nine  VOCs.  The  primary  purposes  of 
these  evaluations  is  to  determine: 

•  Whether  analytical  methods  are 
technically  available  to  measure  VOCs 
in  drinking  water,  and 

•  What  are  reasonable  expectations 
of  technical  performance  by  analytical 
laboratories  at  levels  considered  for 
MCLs. 

•  What  are  the  costs  of  analysis  for 
VOCs. 

1.  Availability  of  Methods 

Numerous  analytical  techniques  have 
been  developed  for  the  determination  of 
volatile  chemicals  in  drinking  water. 
The  selection  of  analytical  methods  for 
compliance  with  these  regulations 
includes  consideration  of  the  following 
factors: 

(a)  Reliability  (i.e.,  precision/ 
accuracy)  of  the  analytical  results, 

(b)  Specificity  in  the  presence  of 
interferences, 

(c)  Availability  of  enough  equipment 
and  trained  personnel  to  implement  a 
nationcd  monitoring  program  (i.e., 
laboratory  availability), 

(d)  Rapidity  of  analysis  to  permit 
routine  use,  and 

(e)  Cost  of  analysis  to  water  supply 
systenu. 

These  methods  involve  the  use  of  gas 
chromatography  (GC)  with  either 
conventional  detectors  or  a  mass 
spectrometer  (GC/MS). 

The  EPA  has  developed  three 
analytical  methods  based  on  these 
techniques  that  is  has  determined  are 


"economically  and  technologically 
feasible"  for  compliance  wi^  one  or 
more  of  the  proposed  MCLs.  The 
methods  are  specified  below. 

1.  Method  502.1,  "Volatile 
Halogenated  Organic  Compounds  in 
Water  by  Purge  and  Trap  Gas 
Chromatography". 

2.  Method  503.1,  "Volatile  Aromatic 
and  Unsaturated  Organic  Compounds  in 
Water  by  Purge  and  Trap  Gas 
Chromatography". 

3.  Method  524.1,  "Volatile  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Gas  Chromatography/Mass 
^wctrometiy".  Hiese  analytical 
methods  use  the  purge  and  trap 
technique  for  the  extraction  of  volatile 
constituents  from  the  aqueous  phase 
and  concentration  in  a  column 
containing  a  sorbent  The  compounds 
are  thermally  desorbed  from  the  column 
and  backflushed  onto  the  head  of  a  GC 
column.  This  is  followed  by  separation 
of  constituents  in  the  GC  column  and 
measurement  with  a  specific  detection 
system. 

a.  Precision  and  Accuracy.  Method 
502.1  recommends  the  use  of  a  column 
containing  1  percent  SP-1000  on 
Carbopadk-B  for  the  separation  of 
contituents  that  are  detected  with  a 
halide  specific  detector  (HSD).  An 
electrolytic  conductivity  detector  (EICD) 
or  a  microcouloraetric  detector  are 
reconunended  for  this  purpose.  Tliis 
method  may  be  used  for  the 
determination  of  eight  VOCs  (it  does  not 
measure  benzene).  The  single  laboratory 
accuracy  and  precision  have  been 
determined  by  analysis  of  replicate 
samples  of  finished  drinking  water  and 
raw  source  water  spiked  at  levels  of  0.2 
or  0.4  ^g/1  for  these  compounds.  The 
results  show  an  accuracy,  expressed  as 
percent  average  recoveries,  ranging  from 
88  to  110  percent,  and  a  precision, 
expressed  as  percent  relative  standard 
deviations,  ranging  from  6  to  15  percent 
for  the  eight  VOCs. 

Method  503.1  recommends  the  use  of  a 
colimin  containing  5  percent  SP- 
1200+1.75%  Bentone  34  on  Supelcoport 
for  the  separation  of  constituents  that 
are  then  detected  with  a  photoionization 
detector  (PID).  This  method  may  be  used 
for  the  determination  of  benzene  p- 
dichlorobenzene,  vinyl  chloride,  1,1- 
dichloroethylene,  trichloroethylene,  and 
tetrachloroethylene.  The  single 
laboratory  accuracy  and  precision  have 
been  determined  by  analysis  of 
replicates  of  finished  drinking  water  and 
raw  source  water  spiked  at  levels  of  0.40 
and  0.5  ^g/1  for  benzene  and  p- 
dichlorobenzene,  respectively.  The 
results  show  an  average  percent 
recovery  of  100  percent  and  a  relative 
standard  deviation  of  2.8  percent  for 


benzene  and  an  average  percent 
recovery  of  95  percent  and  a  relative 
standard  deviation  of  6.4  percent  for  p- 
dichlorbenzene. 

Method  524.1  recommends  the  use  of  a 
column  containing  one  percent  SP-1000 
on  Carbopack  B  for  the  separation  of 
constituents,  which  are  detected  with  a 
mass  spectrometer.  VOCs  are  identified 
by  comparing  their  mass  spectra  to  the 
spectra  of  standards  analyzed  under 
identical  conditions.  All  nine  VOCs  may 
be  determined  using  this  method.  The 
single  laboratory  accuracy  and  precision 
have  been  determined  for  the  nine 
VOCs  by  analysis  of  seven  aUquots  of 
reagent  water  spiked  at  levels  of  1  or  5 
;ig/l.  The  results  show  average 
recoveries  ranging  froin  88  to  109 
percent,  and  relative  standard 
deviations  ranging  bom  3.6  to  13.6. 

The  precision  and  accuracy  results 
summarized  above  for  Methods  502.1, 
503.1  and  524.1  are  from  a  highly 
experienced  single  laboratory  and  they 
would  not  be  expected  to  be  achieved  in 
routine  practice  in  typical  laboratories. 

EPA  has  conducted  single-laboratory 
evaluations  for  Methods  602.1, 503.1  and 
524.1.  The  objective  of  these  evaluations 
was  to  determine  the  precision  and 
accuracy  of  the  method  under  practical 
and  routine  laboratory  conditions.  Some 
multi-laboratory  data  have  been 
collected  from  PE  studies  conducted  by 
EPA,  and  EPA  believes  that  sufficient 
data  are  available  from  these  studies 
that  demonstrate  that  the  methods  are 
available  for  use  in  monitoring  for 
VOCs.  Public  comments  are  requested 
on  the  availiability  of  these  methods  for 
VOC  monitoring  and  if  these  methods 
are  sufficiendy  validated  to  be  used  for 
compliance  monitoring. 

b.  Specificity.  The  analytical  methods 
selected  for  compliance  ratut  be  specific 
in  the  presence  of  interferences.  That  is, 
the  method  must  spedficaUy  and 
correctiy  identify  the  contaminant  of 
concern  and  not  confuse  it  with  another 
chemical.  Separations  by  gas 
chromatography  techniques  are  not 
always  complete,  particidarly  in 
complex  (multi-contaminant)  mixtures. 
Several  compounds  within  a  mixture 
which  have  similar  chemical  and/or 
physical  properties  may  coelute  from  the 
column  along  with  the  compounds  of 
interest.  Conventional  gas 
chromatography  detectors  are  not 
always  able  to  discriminate  between  the 
compoimds  of  interest  and  the 
interfering  compounds.  The  proposed 
GC  methods  recommend  that  when 
conventional  detectors  are  used,  a 
second  column  containing  a  different 
stationary  phase  should  be  used,  to 
provide  additional  assurance  that  the 
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qualitative  identifications  are  indeed  the 
compounds  of  interest  However,  since 
some  VOCs  are  amenable  to  both 
photoionization  and  halogen  specific 
detectors,  the  second  detector  may 
provide  the  same  degree  of  confirmation 
as  a  second  column  analysis. 

A  mass  spectrometer  usually  is  able 
to  discriminate  between  the  compounds 
of  interest  and  interfering  compounds. 
Thus,  it  is  the  preferred  detection 
system  to  provide  unequivocal 
identification  in  such  cases. 

c.  Laboratory  Availability.  There  are 
approximately  60  laboratories  which 
participate  regularly  in  EPA's  Water 
Pollution  performance  evaluation 
studies  for  VOCs.  In  addition,  there  are 
approximately  200  laboratories  which 
participate  regulariy  in  EPA's  Water 
Supply  performance  evaluation  studies 
for  trihalomethanes  (THMs).  The 
principles  of  sample  collection  and 
analysis  for  VOCs  are  similar  to  those 
used  for  the  determination  of  the  four 
regulated  THMs  except  that  the  THM 
MCL  (0.10  mg/l)i8  about  2  orders  of 
magnitude  higher  than  the  limits  being 
proposed  for  the  VOCs.  The  selected 
procedures  use  equipment  and  skills 
available  in  many  drinking  water 
laboratories.  Therefore,  EPA  feels  that 
there  are  analytical  laboratories 
available  with  the  expertise  required  to 
conduct  VOC  analysis  on  a  routine 
basis. 

Vinyl  chloride,  however,  presents 
special  analytical  problems  in  the 
analysis,  especially  at  concentrations 
near  1  ^g/1.  ReUable  preparation  and 
analysis  of  samples  for  vinyl  chloride  is 
expected  only  from  the  most 
experienced  laboratories.  Thus,  few 
laboratories  are  available  to  measure 
vinyl  chloride  at  concentrations  near  1 
jig/1  routinely.  Since  the  proposed 
monitoring  regime  (see  Section  V)  would 
require  fewer  analyses  for  vinyl  chloride 
on  the  most  experienced  laboratories 
would  be  expected  to  be  used  for  vinyl 
chloride  analysis. 

d.  Rapidity.  Estimated  analysis  time 
including  sample  preparation  and 
quality  assurance  is  about  one  hour  per 
sample.  This  is  comparable  to  the 
analysis  time  required  for  THM 
analysis.  The  selected  methods  are 
sufficiently  rapid  to  permit  routine  use 
in  the  examination  of  a  large  number  of 
samples. 

e.  Costs.  EPA  conducted  an 
assessment  of  analytical  costs 
associated  with  the  analysis  of  VOCs  in 
drinking  water.  This  assessment 
included  28  commercial  laboratories 
chosen  from  those  participating  in  EPA's 
performance  evaluation  sample  program 
and  which  are  performing  VOC  analyses 
by  methods  consistent  with  the 


proposed  methods.  The  cost  comparison 
below  summarized  the  findings. 

Cost  CoMPARtsoN  of  VOC  Analyses 


■lacfaidn  both  halocaibaoa  and  anxnaUo  by  HSD  and 
no.  nparatdy. 

The  average  quote  for  the  sum  of 
separate  VOC  analyses  using  GC  with 
halogen-specific  and  photoionization 
detection  for  halocarbons  and 
aromatics,  respectively,  was  $187  per 
sample  and  ranged  from  $75  to  $500  per 
sample.  The  average  cost  of  VOC 
analysis  using  GC/MS  was  $197  per 
sample,  and  ranged  from  $50  to  ^00  per 
sample.  The  range  in  prices  quoted  by 
the  laboratories  may  be  due  to 
differences  in  the  number  of  samples 
analyzed  routinely  by  these  laboratories 
and  the  amount  of  quahty  assurance 
associated  with  the  analyses.  These 
costs  were  quoted  for  analysis  for  all 
VOCs  listed  in  the  methods  or  about  60 
VOCs.  When  asked  for  quotes  for  just  10 
VOCs,  the  laboratories  generally  stated 
it  would  be  the  same  quote;  2  of  the  13 
GC  laboratories  quoted  $28  per  sample 
less  and  3  of  the  23  GC/MS  laboratories 
quoted  $50  per  sample  less.  These 
quotes  took  into  account  that  analysis  of 
all  nine  VOCs  may  require  two  analyses 
depending  upon  the  equipment  in  a 
particular  laboratory.  In  addition,  a 
confirmatory  secondary  column  analysis 
might  be  needed  for  some  VOCs  in 
cases  where  GC/MS  is  not  used. 

The  analysis  of  VOCs  using  the 
photoionization  and  electrolytic 
conductivity  detectors  in  series  has  been 
reported  by  some  laboratories.  Methods 
502.1  and  503.1  include  use  of  detectors 
in  series  as  an  alternate.  Simultaneous 
analysis  of  viola  tile  halocarbons  and 
aromatic  hydrocarbons  most  likely  will 
result  in  lower  analytical  costs  (total 
cost  estimated  at  about  $150  per 
sample).  EPA  expects  that  many 
analytical  laboratories  will  opt  to  use 
detectors  in  series  or  GC/MS,  and  that 
the  analytical  costs  will  diereby  be 
reduced. 

2.  Method  Detection  Limits  and  Practical 
Quantitation  Leveb 

In  general,  EPA  defmes  the  method 
detection  limit  (MDL)  as  the  minimum 
concentration  of  a  substance  that  can  be 
measured  and  reported  with  99  percent 
confidence  that  the  true  value  is  greater 
than  zero.  The  specification  of  such  a 
concentration  is  limited  by  the  fact  that 
MDLs  are  a  variable  affected  by  the 
performance  of  a  given  measurement 
system.  MDLs  are  not  necessarily 


reproducible  over  time  in  a  given 
laboratory,  even  when  the  same 
analytical  procedures,  instrumentation 
and  sample  matrix  are  used. 

The  lowest  level  that  can  be  reUably 
achieved  within  specified  limits  of 
precision  and  accuracy  during  routine 
laboratory  operating  conditions  is  the 
Practical  Quantitation  Level  (PQL).  The 
PQL  thus  represents  the  lowest  level 
achievable  by  good  laboratories  within 
specified  limits  during  routine 
laboratory  operating  conditions.  The 
PQL  is  determined  through  inter- 
laboratory  studies,  such  as  the  PE 
studies.  Differences  between  MDLs  and 
PQLs  are  expected  since  the  MDL 
represents  the  lowest  achievable  level 
under  ideal  laboratory  conditions 
whereas  the  PQL  represents  the  lowest 
achievable  level  under  practical  and 
routine  laboratory  conditions. 

If  data  are  unavailable  fitjm  inter- 
laboratory  studies,  PQLs  are  estimated 
based  upon  the  MDL  and  an  estimate  of 
a  higher  level  which  would  represent  a 
practical  and  routinely  achievable  level 
with  relatively  good  certainty  that  the 
reported  value  is  reliable.  Traditionally, 
this  level  has  been  estimated  at  5  to  10 
times  the  MDL  EPA  believes  that 
setting  the  PQLs  in  a  range  between  5 
and  10  times  the  MDL  achieved  by  the 
best  laboratories  is  a  fair  expectation 
for  most  State  and  commercial 
laboratories.  Public  comment  are 
specifically  requested  on  the 
expectation  that  5  to  10  times  the  MDL 
is  a  good  general  rule  as  to  what  levels 
can  be  expected  to  be  measured  by 
commercial  laboratories  with  reliability. 

A  recent  survey  of  seven  U.S.  EPA 
laboratories  and  contract  laboratories 
serving  the  EPA  reported  MDLs 
averaging  from  0.2  to  0.5  ^g/1  for  the 
nine  VOCs  in  this  proposed  regulation. 
The  approximate  MDLs  of  0.2  to  0.5  ^g/1 
are  the  result  of  measurement  made  by  a 
few  of  the  most  experienced 
laboratories  under  non-routine  and  very 
controlled  conditions.  These  levels  are 
not  expected  to  be  representative  of  the 
capabilities  of  a  cross-section  of  good 
laboratories  performing  compliance 
VOC  measurements  on  a  routine  basis. 

The  PQLs  for  the  VOCs  have  been 
determined  based  primarily  upon  the 
results  of  performance  data  from  EPA 
and  non-EPA  sources,  multi-laboratory 
method  validation  studies  and 
performance  evaluation  studies.  Table  3 
provides  a  summary  of  recent  WP 
performance  evaluation  studies  by  EPA 
and  State  laboratories  (WP  studies  #8- 
11).  This  table  summarizes  the  result  if 
the  limits  of  precision  and  accuracy 
were  set  at  ±20%  and  ±40%  of  the 
reference  "true"  value  for  VOC 
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concentrations  of  20  fig/I  and  below. 
These  result  are  considered  to  be 
optimum  since  they  were  drawn  from 
experienced  laboratories  operating 
under  conditions  where  they  knew  they 
were  being  tested  with  standard 
samples  in  distilled  water  and  without 
matrix  interferences.  Actual  day  to  day 
operations  in  a  wide  variety  of 
laboratories  using  "real"  samples  in 
natural  water  would  be  expected  to 
produce  poorer  results,  i.e.,  wider 

f>erformance  ranges  especially  at  the 
ower  concentration  levels.  Similar 
multi-laboratory  data  are  not  available 
for  1,1-dichloroethylene  and  vinyl 
chlorida 

Table  3.— Performance  Evaluation 
Studies 
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The  available  data  demonstrate  that 
the  number  of  laboratories  producing 
unacceptable  data  generally  increases 
as  the  concentration  decreases.  In  the  5 
to  20  ng/\  range,  the  failures  rates 
appear  among  the  better  laboratories 
under  known  test  conditions  to  fall 
between  10  and  30%  (some  exceptions) 
using  the  ±20%  of  the  true  value 
acceptance  limit.  From  0  to  20  percent  of 
the  laboratories  fail  to  meet  the  ±40%  of 
the  true  value  acceptance  limit  at 
concentrations  of  5  to  20  fig/1.  It  is 
emphasized  that  these  are  EPA  and 
States  laboratories,  many  of  which  are 
certified  for  THM  analysis  and  have 
extensive  experience,  proper  laboratory 
instruments,  and  trained  analytical 
chemists.  Illustrating  the  difficulty  of 
attaining  accuracy  by  laboratories  using 
these  methods,  after  four  years  of 
experience  analyzing  THMs,  15%  of 
those  laboratories  still  fall  outside  the 


acceptance  limits  using  ±20%  at  0.10 
Mg/1  (100  ^g/l)  for  THMs.  While  specific 
data  are  unavailable  at  this  time,  the 
percentage  of  private  commercial 
laboratories  expected  to  be  able  to  meet 
specified  performance  limits  when 
compared  to  EPA  and  State  laboratories 
will  likely  be  lower. 

The  data  in  Table  3  suggest  that  5  ^g/1 
would  be  achievable  by  most 
laboratories  within  ±40%.  A  value  of 
±40%  was  determined  to  be  appropriate 
based  upon  the  desire  to  set  the  smallest 
interval  on  precision  and  accuracy  (i.e.. 
±  some  percentage)  that  could  be 
achieved  by  most  good  laboratories 
(e.g..  80-100%).  Tl\us.  a  limit  of  ±20% 
would  have  been  more  desirable  than 
±40%  but  the  data  in  Table  3  showed 
that  fewer  laboratories  would  be  able  to 
achieve  that  level.  The  PQLs  are 
therefore  being  proposed  at  5  p,g/l  for 
the  VOCs  in  Table  3.  While  data  at 
levels  less  than  5  ^g/1  are  limited,  use  of 
the  general  rule  of  "5  to  10  times  the 
MDL"  for  estimating  feasible  detection 
limits  for  commercial  laboratories 
shows  that  a  PQL  of  5  fig/1  is  reasonable 
for  these  compounds.  The  PQL  for  1, 1- 
dichloroethylene  is  based  upon  its 
similarity  in  analysis  [e.g^  same 
analytical  method,  similar  chemical 
structures  and  similar  GC  retention 
times)  to  the  VOCs  in  Table  3  and  is 
also  reasonable  to  be  set  at  5  ftg/L 

Vinyl  chloride  poses  a  greater 
analytical  challenge  than  for  the  other 
VOCs  because  it  is  gaseous  at  ambient 
conditions. 

In  view  of  the  analytical  difficulties 
and  the  observation  that  vinyl  chloride 
consistently  occurs  in  ground  waters  in 
the  presence  of  other  halogenated  two- 
carbon  VOCs.  monitoring  for  vinyl 
chloride  will  only  be  required  for  ground 
water  systems  when  the  systems  detect 
other  VOCs  (see  discussion  below  in 
Compliance  Monitoring  Requirements). 
EPA  believes  that  is  reasonable  to  use  a 
more  conservative  approach  in  setting 
the  PQL  for  vinyl  chloride  than 
described  for  the  other  eight  VOCs  for 
several  reasons.  There  are:  (1)  A  much 
smaller  number  of  systems  would  be 
required  to  monitor  for  vinly  chloride  as 
opposed  to  other  VOCs  in  Oiis  proposal, 
(2)  vinyl  chloride  analysis  will  be 
carried  out  on  a  sample  which  has 
already  been  characterized  for  a  number 
of  related  VOC  compounds,  which 
would  in  effect  improve  a  laboratory's 
measurement  efficency,  and  (3)  vinly 
choloride  analysis  requires  special 
handling  resulting  in  what  can  be  more 
focused  attention  and  careful  analysis 
procedures.  Because  multilaboratory 
performance  data  are  unavailable  at  this 
time  at  relatively  low  concentrations 


(i.e.,  1-5  fig/1),  the  determination  of  the 
proposed  PQL  for  vinyl  chloride  has 
been  made  by  taking  the  low  end  of  the 
MDL  range  given  earlier  (0.2  ^lg/\)  and 
multiplying  by  a  factor  of  5.  These 
choices  reflect  the  fewer  and  more 
focused  expert  analyses  required  of  this 
chemical. 

3.  Laboratory  Performance 
Requirements 

The  question  of  reasonable 
expectations  of  performance  by 
analytical  laboratories  for  the 
determination  of  VOCs  at  or  around  the 
proposed  MCLs  suggests  that  EPA 
should  establish  performance 
requirements  for  laboratories  analyzing 
compliance  samples  for  VOCs. 

EPA  recopiizes  that  the  effectiveness 
of  the  proposed  regulations  is  dependent 
upon  the  ability  of  analytical 
laboratories  to  produce  reliable  data  at 
relatively  low  levels  for  these 
contaminants.  It  is  important  to  apply 
the  concepts  of  quality  assiu-ance  (QA) 
to  all  aspects  of  data  gathering 
activities,  i.e.,  collection,  transport  and 
storage  of  samples,  analytical 
procedrues.  and  manipulation  and 
storage  of  data.  The  existing  drinking 
water  laboratory  certiBcation  program 
(LCP)  provides  guidance  for  the 
establishment  of  minimum  QA  and 
quality  control  (QC)  criteria  for  those 
analytical  laboratories  conducting 
compliance  monitoring  measurements. 
Today  EPA  is  proposing  criteria  of 
±40%  at  concentrations  less  than  10  ftg/ 
1  and  ±20%  above  100  fig/1  as 
mandatory  requirements.  Additional 
criteria  will  be  developed  later. 

The  LCP  has  established  the  use  of 
external  checks  of  performance  to 
evaluate  the  ability  of  laboratories  to 
analyze  samples  for  specific 
contaminants  and  to  produce  data 
within  specific  limits.  For  this  purpose, 
EPA  provides  performance  evaluation 
(PE)  samples  to  laboratories  on  a  regular 
basis;  participation  in  this  program  is  a 
prerequisite  for  a  laboratory  to  achieve 
certification  and  to  remain  certified  for 
analyzing  compliance  samples  (EPA's 
laboratory  certification  program  is  not 
mandatory).  Achieving  acceptable 
performance  in  these  studies  of  known 
test  samples  provides  some  indication 
that  the  laboratory  is  following  proper 
practices,  and  assures  that  the  same 
practices  are  also  followed  under 
routine  conditions.  Unacceptable 
performance  may  be  indicative  of 
problems  that  could  impact  on  the 
reUablility  of  all  data  generated  for 
specific  contaminants.  Unacceptable 
performance  should  trigger  an 
investigation  to  establish  the  possible 
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cause(s)  and  to  take  corrective  action. 
EPA  recognizes  that  even  a  superior 
analytical  laboratory  would 
occasionally  produce  data  that  are 
outside  the  acceptable  limits  for 
statistical  reasons  rather  than  any 
actual  analytical  problems.  A  provision 
for  follow-up  analysis  is  necessary  if  a 
laboratory  fails  the  inital  determination 
to  decrease  the  likelihood  of  statistical 
error  and  to  determine  if  a  real  problem 
exists. 

In  the  present  program,  the  Quality 
Assurance  Branch  of  EPA's 
Environmental  Monitoring  and  Support 
Laboratory  in  Cincinnati  (EMSL-Q) 
sends  laboratories  a  set  of  stable  sample 
concentrates  in  sealed  glass  ampules 
with  instructions  for  dilution  of  the 
samples  with  reagent  water  and  a  report 
form  to  report  the  analytical  results.  The 
Quality  Assurance  Branch  determines  if 
the  concentrations  reported  are  within 
certain  acceptance  limits  and  a  detailed 
analysis  of  the  reported  analytical 
results  is  returned  to  the  laboratories. 
Annual  participation  and  acceptable 
performance  in  these  studies  is 
mandatory  for  retaining  certificatioa 
Two  studies  are  conducted  every  year; 
the  second  study  is  intended  as  a 
follow-up  for  those  laboratories  failing 
the  primary  study. 

Acceptable  laboratory  performance  in 
analyzing  drinking  water  samples  have 
historically  been  set  by  EPA  using  two 
different  approaches;  regressions  from 
performance  of  pre-selected  laboratories 
or  specified  accuracy  requirements.  EPA 
is  evaluating  these  two  and  other 
approaches  in  the  development  of 
laboratory  performance  requirements 
for  the  VOCs. 

The  approach  used  for  contaminants 
included  in  the  Interim  Regulations 
(except  for  trihalomethanes)  has  been  to 
determine  acceptance  limits  from 
regressions  analyses  on  historical  data 
(Britton  and  Lewis,  1964).  Data  obtained 
under  known  testing  conditions  (PE 
studies)  from  the  most  capable  of 
participating  laboratories  are  used  (after 
outlier  testing  to  exclude  extreme  data 
points)  to  derive  regression  equations, 
i.e..  linear  relationships  between  a 
reference  "true"  concentration  and  the 
mean  reported  value  and  between  the 
reference  concentration  and  the 
standard  deviation.  These  linear 
relationships  developed  from  a  select 
group  of  highly  experienced  laboratories 
are  then  used  to  determine  acceptance 
limits  for  all  participating  laboratories 
based  upon  a  95  percent  confidence 
level.  In  other  words,  a  good  laboratory 
is  expected  to  produce  data  within  the 
acceptable  limits  approximately  95 
percent  of  the  time.  For  these  VOCs. 


approximately  90  percent  of  laboratories 
would  be  expected  to  be  within  ±40%  of 
the  true  value  for  concentrations  less 
than  10  ;ig/l  and  within  ±20%  for  levels 
above  100  /ig/1.  These  are  the  proposed 
performance  criteria  for  VOCs. 
If  historical  statistics  are  not 
available,  acceptance  limits  are  set  from 
the  data  generated  from  current  PE 
studies.  Acceptance  limits  based  on 
study  statistics  result  in  limits  which 
vary  with  time  and  depend  on  the 
overall  performance  of  the  pre-selected 
participating  laboratories.  Thus,  these 
limits  could  vary  with  time  in  either 
direction  as  a  function  of  the 
performance  of  a  given  group  of 
laboratories  in  a  particular  study.  The 
resulting  acceptance  limits  take  into 
consideration  that  the  accuracy  and 
precision  of  the  measurement  are 
usually  related  to  the  concentration  of 
the  analyte,  i.e.,  the  acceptance  range  is 
wider  at  lower  concentration  levels 
since  the  expected  performance  is 
generally  poorer  at  low  concentrations. 
This  approach  also  considers  any  bias 
inherent  in  the  analytical  procedure 
used  since  the  acceptance  limits  are  set 
around  the  mean  reported  value  and  not 
around  the  reference  "true"  value.  They 
would  also  reflect  variability  in  the 
performance  of  the  participating 
laboratories. 

The  other  approach  has  been  applied 
to  the  trihalomethanes  where  the 
acceptance  limits  were  set  at  ±20%  of 
the  reference  "true"  value  in  the  range 
of  aiO  ftg/l  This  second  approach 
requires  that  each  laboratory 
demonstrate  its  ability  to  perform  within 
certain  pre-defined  limits.  Laboratory 
performance  is  evaluated  using  a 
constant  yardstick  independent  of  the 
performance  achieved  by  other 
laboratories  participating  in  the  same  PE 
study.  A  fixed  criterion  based  on  a 
percent  error  around  the  "true"  value 
reflects  the  experience  obtained  from 
numerous  laboratories  and  includes 
relationships  of  the  accuracy  and 
precision  of  the  measurement  to  the 
concentration  of  the  analyte  and  it 
assumes  little  or  no  bias  in  the 
analytical  methods  that  may  result  in 
average  reporting  values  different  from 
the  reference  "true"  value.  This  concept 
assures  that  reported  results  can  be 
related  to  a  percentage  of  variance  from 
the  MCL  Precision  and  bias  are 
considered  in  setting  the  MDL,  PQL  and 
MCL,  and  no  further  introduction  of , 
variance  due  to  highly  variable 
performance  is  acceptable.  This 
approach  (setting  a  ±40%  and  ±20% 
limit)  would  be  used  to  certify 
laboratories  under  the  LCP  to  perform 


\ 


analyses  that  would  be  required  by  this 
proposed  rule. 

EPA  has  also  considered  the  use  of 
other  alternative  approaches  to  setting 
acceptable  limits  for  laboratory 
performance.  One  such  approach  is  the 
use  of  a  percentage  around  the  mean 
reported  value  instead  of  the  reference 
value.  This  approach  could  be  used  to 
account  for  bias  in  the  analytical 
procedure. 

EPA  has  previously  used  the  following 
performance  criteria  with  contractor 
laboratories  for  the  VOCs: 

•  The  reported  value  must  be  within 
±20%  of  the  reference  value  for 
concentrations  of  100  ^g/1  or  above,  and 

•  The  reported  value  must  be  within 
±40%  of  the  reference  value  for 
concentrations  below  10  ^g/1.  Table  3 
summariied  available  data  using  these 
criteria. 

EPA  proposes  to  use  the  "plus  or 
minus  percent  of  true  value"  approach 
(i.e.,  ±40%.  ±20%)  in  setting  MCLs  and 
in  certifying  laboratories  conducting 
compliance  analyses  for  the  VOCs. 
These  performance  criteria  would  be 
applicable  at  concentrations  at  or  near 
the  MCL 

•  EPA  is  continuing  to  conduct 
additional  data-gathering  activities  for 
the  VOCs.  particularly  at  levels  below 
10  figf].  One  such  effort  involves  the 
inclusion  of  ffi  samples  for  the  VOCs  to 
an  upcoming  water  supply  performance 
evaluation  study  scheduled  for  the  fall 
of  1985. 

4.  Request  for  Public  Comments  on 
Analytical  Methods 

Public  comment  and  information  on 
all  aspects  of  the  issues  presented  in 
this  section  are  requested  to  assist  EPA 
in  making  a  final  choice  of  monitoring 
methods  and  the  specific  performance 
requirements  in  the  final  rule. 
Supporting  data/information  is 
requested  for  any  comments  provided. 
Specifically,  public  comment  is 
requested  on  the  following  questions. 

•  Are  the  proposed  analytical 
methods  technically  and  economically 
available? 

•  What  is  the  precision/ accuracy  of 
the  analytical  methods  at  the  proposed 
MCL  levels?  Can  lower  levels  of  VOCs 
be  measured  with  reasonable  accuracy 
and  precision?  Are  other  precision  and 
accuracy  data  available  on  these 
methods? 

•  Are  the  estimated  analysis  costs 
accurate  and  reasonable? 

•  Are  there  sufficient  qualified 
laboratories  capable  of  monitoring  at 
concentrations  such  as  the  proposed 
MCLs? 
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•  Is  EPA's  selection  of  a  plus  or  minus 
percent  range  of  true  value  approach 
reasonable? 

•  What  specific  acceptance  limits 
should  be  set  for  laboratory 
performance  in  the  LCP?  Aae  the 
following  performance  criteria  which 
EPA  has  previously  used  for  its  contract 
laboratories  reasonable  (i.e.,  ±20%  of 
the  expected  value  for  concentrations  at 
or  above  100  fig/1  and  ±40%  of  the 
value  fOT  concentrations  below  that 
level)T  How  many  laboratories  would  be 
able  to  meet  these  performance  criteria? 

•  Is  the  MDL-P(^  concept  reasonable 
and  acceptable?  Is  a  PQL  at  5-10  times 
the  MDL  a  reasonable  expectation  for 
most  State  and  commercial 
laboratories?  Must  EPA  have  single 
laboratory  data  or  multi-laboratory 
validation  data  on  precision  and 
accuracy  at  low  levels  before  it  can 
establish  PQIaI 

•  Are  PQU  of  5  lig/l  for  eight  VOCs 
and  a  PQL  of  1  fig/1  tor  vinyl  chloride 
reasonable?  Should  the  PQL  for  vinyl 
chloride  be  set  at  a  higher  level? 

•  Have  the  methods  been  sufficiently 
demonstrated  to  be  reliable  and 
accurate  to  be  available  for  VOC 
monitoring?  Is  the  EPA  plan  to  complete 
formal  method  multi-laboratory 
validatii»  studies  prior  to 
implementation  of  the  re^golationa 
reasonable? 

C.  Technologies  and  Costs 

A  number  of  technologies  have  been 
used  for  the  removal  of  VOCs  in 
drinking  water,  as  shown  in  Table  4.  A 
more  detailed  discussion  of  appUcable 
technologies  and  their  costs  are 
included  in  the  cost  and  technology 
document  By  definition,  VOCs  are 
compounds  with  a  tendency  to  move 
itom  liquid  phase  to  gas  phase  or, 
simply  stated,  evaporate.  These 
chemicals  also  tend  to  have  limited 
solubility  in  water.  Engineers  have 
designed  treatment  systems  taking 
advantage  of  these  physical-chemical 
properties. 

Aeration  and  adsorption  technologies 
have  been  shown  to  be  effective.  In 
certain  cases,  both  technologies  can  be 
applied  in  series.  Aeration  or  the 
introduction  of  air  into  water  has  been 
used  routinely  to  remove  gases  from 
water,  oxidize  iron  and  hydrogen 
sulfide,  and  less  frequently  to  remove 
objectionable  tastes  and  odors.  Most 
recently,  aeration  has  been  successfully 
applied  in  the  removal  of  VOCs. 

Another  available  technology  is 
adsorption.  Adsorption  is  the  collection 
of  a  material  at  an  interface  or  surface. 
Activated  carbon  in  granular  and 


powdered  form  has  been  used 
extensively  for  taste  and  odor  oontnd 
and  most  recently  for  the  removal  of 
VOCs  from  drinking  water.  All  nine 
VOCs  considered  here  can  be  removed 
from  drinking  water  using  aeration  or 
activated  carbon  adsorption. 

TAB1£  4..-TRE«TMENr  TteCHN0U)QK8  fOR 
VOCRaXXHKM 


1.  Aeration. 

When  water  containing  a  dissolved 
volatile  or  semiv<^tile  compound  is  in 
contact  with  afr,  an  equilibrium  of 
molecules  of  the  compound  migrating 
from  the  water  to  the  air  (evaporating) 
and  frc»n  the  air  to  the  water 
(dissolving)  is  established.  Henry's  Law 
describes  the  equilibrium  rdationship 
by  stating  that  tiie  concentration  of  a 
substance  in  the  liquid  phase  (dissolved 
in  water)  is  directly  propntional  to  the 
partial  pressure  of  the  compound  in  the 
vapor  phase  (concentration  in  air).  The 
coefficient  of  proportionally  is  known  as 
Henry's  Law  Coefficient  By  providing 
an  environment  where  the  concentration 
in  air  is  low  (for  example,  by 
continuously  replacing  soni-saturated 
air  with  fresh  air)  the  system  will  tend 
toward  as  equilibrium  condition  of  low 
concentration  in  water. 

Because  of  their  relatively  low 
solubilities  and  high  vapor  pressures, 
VOCs  have  a  natural  tendency  to 
migrate  from  water  the  air,  that  is,  they 
have  relatively  high  Henry's  Law 
Coefficients.  This  tendency  can  be  put 
to  use  in  aeration  treatment  systems 
which  enhance  the  migration,  or 
transfer,  by  providing  large  water/air 
interfacial  areas,  large  volumes  of  air 
relative  to  the  volume  of  water  treated 
and  sufficient  contact  time  for  the 
transfer  to  occur. 


Althou^  many  types  of  aeration 
devices  are  available,  the  packed 
column  is  the  one  which  has  been  roost 
widely  applied  for  removal  of  VOCs 
from  contaminated  drinking  water.  In  a 
packed  column,  contaminated  water  is 
pumped  to  the  top  of  the  column  and 
cascades  down  throu^  a  bed  of  in«1 
packing  material  Uncontaminated  air 
enters  the  bottom  of  the  column  and  is 
driven  or  drawn  upward  throu^  the 
packing,  exiting  at  the  top  of  the  column. 
VOCs  are  transferred  from  the  water  to 
the  afr,  resulting  in  treated  water  with 
very  low  VOC  concentrations  leaving 
the  column  at  the  bottom  and  air  with 
elevated  leveb  of  VOCs  dischaiged 
from  the  top  of  the  column.  PackLig 
media  are  fabricated  of  various 
geometrical  shapes  or  continuous 
elements,  and  are  all  designed  to 
maximize  the  air/water  contact 
opportiiinity  while  minimizing  the 
firictional  resistance  to  the  air  flow  (air 
pressure  drop).  Key  design  parameters 
are  depth  and  type  of  packing,  liquid 
loading  and  and  air  loading. 

Because  of  the  countercurrent  flow 
pattern  of  air  and  water,  very  hig^ 
removal  efficiencies  are  possible. 
Rational  design  techniques  are  available 
which  indicate,  togetiier  with  field  data, 
that  90-60  percent  removal  of  most 
VOCs  can  be  obtained  at  reasonable 
depths  of  packing  and  moderate  air  to 
water  ratios. 

Other  methods  of  aeration  to  remove 
VOCs  are  available,  but  they  are 
generally  less  cost  effective  than  packed 
tower  aeration  when  high  removal 
efficiencies  are  required.  These  methods 
include:  spray  aeration,  diffused 
aeration,  mechanical  aeration,  in-well 
aeration,  multiple  tray  aeration,  and 
cascade  aeration.  The  nine  VOCs  listed 
here  can  be  removed  using  aeration. 
Normally,  a  pilot-scale  study  is 
recommended  to  determine  the  proper 
operating  conditions  under  each  set  of 
circumstances.  Other  factors  which 
affect  performance  and  suitability  of 
aeration  include  water  temperature, 
conoenfration  of  contaminants, 
maintenance  of  a  dilorine  residual,  and 
the  presence  of  iron  or  other  unoxidized 
mineral  contaminants.  Good  design 
practice  would  take  these  and  other 
factors  into  consideration. 

a.  Perfonnance  Potential  of  Aeration. 
A  number  of  successful  applications  of 
aeration  have  been  documented  in  the 
titerature  and  by  EPA  investigators  as 
shown  in  Table  5. 


46910         Federal  Regbter  /  Vol.  50.  No.  219  /  Wednesday.  November  13.  1985  /  Proposed  Rules 


Table  5.— Examples  Of  Packed  Tower 
Aeration  Performance 
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Love,  et  ai.  (1984)  conducted  a  survey 
and  Imported  that  of  the  three  dozen  or 
so  aeration  systems  installed,  two-thirds 
used  packed  tower  aeration.  Table  5 
displays  some  performance  data  from 
those  systems  in  the  survey  using 
packed  tower  aeration.  These  data  show 
that  at  least  half  of  the  systems  were 
achieving  greater  than  99%  removals  at 
least  part  of  the  time,  with  treated  water 
VOC  concentrations  in  the  low  /ig/1 
range.  The  variability  of  the  raw  water 
concentrations  is  also  apparent  in  thds 
data.  Recent  EPA  studies  using  a  pilot- 
scale  packed  tower  aeration  showed 
greater  than  99  percent  removals  to  be 
achievable  at  the  over  30  sites  which 
were  studied. 

Althou^  removals  of  greater  than 
99.99  percent  are  theoretically 
achievable  through  physical/chemistry 
textbook  calculations,  maximum 
removal  efficiency  over  a  wide  range  of 
compounds  using  the  best  technology 
currently  available  under  optimum 
conditions  is  approximately  99.9  percent 
for  the  compounds  under  consideration. 
Further,  almost  all  information  EPA  has 
obtained  on  the  performance  of  packed 
tower  aeration  indicates  that  90  to  99 -h 
percent  removal  has  been  achieved  in 
actual  practice.  Unlike  traditional 
concepts  of  pollutant  removal,  design  of 
aeration  for  99  percent  removal  is 
considered  reasonable  engineering 
practice:  the  incremental  cost  to  achieve 


95  to  99  percent  as  opposed  to  90 
percent  is  small  when  compared  to  the 
traditional  concepts  of  biological  oxygen 
demand  (BOD)  removal  by  biological 
treatment  (i.e..  it  may  cost  X  dollars  to 
remove  90  percent  and  2X  dollars  to 
remove  an  additional  5%).  Thus.  99 
percent  removal  of  the  nine  VOCs  using 
packed  tower  aeration  is  considered 
reasonable  design  and  is  possible  under 
most  circumstances.  However,  vinyl 
chloride  is  so  easily  removed  by 
aeration  that  up  to  99.9  percent 
reduction  is  considered  achievable.  The 
calculated  Henry's  Law  Coefficient  for 
vinly  chloride  is  about  ten  to  one 
hundred  times  higher  than  any  of  the 
other  eight  VOCs.  This  is  because  it  has 
a  high  vapor  pressure  (it's  a  gas  at 
ambient  temperatm«s)  and  it  has 
relatively  low  solubility  in  water.  For 
these  reasons,  the  removal  of  99.9 
percent  of  vinly  chloride  is  considered 
to  be  achievable  using  packed  tower 
aeration. 

The  above  data  and  removal 
efficiencies  are  for  ground  water 
systems.  Minimal  data  are  available  for 
removal  of  VOCs  by  packed  tower 
aeration  for  surface  water  systems. 
Removal  of  VOCs  from  surface  water 
might  be  more  complex  due  to  higher 
total  organic  carbon,  colloidal  particles, 
other  matrix  effects,  and  wider  water 
temperatures  variations.  However, 
aeration  would  be  expected  to  be  an 
acceptable  means  of  control;  the 
different  operating  conditions  would 
have  some  impact  on  the  costs  of 
operating  the  system. 

b.  Feasibility/Reliability  of  Attaining 
Specific  Levels.  Since  packed  tower 
aeration  provides  a  fixed  percent 
removal  under  a  given  set  of  conditions, 
variations  in  raw  water  concentrations 
will  be  accompanied  by  similar 
variations  in  treated  water 
concentrations.  While  one  would  expect 
raw  water  concentrations  of  VOCs  in 
ground  water  to  be  relatively  constant 
or  slow  to  change,  actual  data  show  that 
variations  are  not  uncommon.  Pumping 
patterns  of  the  contaminated  well  and 
other  wells  in  a  well  filed  can  also  have 
significant  effects  on  VOC 
concentrations.  There  is  Uttle  long  term 
data  available  to  judge  how  large  a 
fluctuation  in  raw  water  VOC 
concentrations  can  be  expected.  This 
can  be  a  particularly  difficult  problem  in 
contaminated  ground  water  since  the 
cause  and  severity  of  the  contamination 
are  usually  undefined.  Large  variations 
in  concentrations  have  been 
experienced  in  some  cases,  while  other 
water  sources  show  concentration 
variations  of  only  a  few  percent.  This 
can  be  seen  by  examining  the  range  of 


raw  water  concentrations  in  Table  5.  In 

one  case,  the  concentration  of 

trichloroethylene  ranged  ftx)m  50  to  8000 
M8/1- 

Accounting  for  variations  in 
monitoring  the  performance  of  packed 
tower  aeration  or  GAC  adsorption  is  a 
significant  consideration  for  EPA  is 
selecting  best  technology  generally 
available  and  for  any  system 
considering  such  technology.  As  noted 
above,  since  packed  tower  aeration  will 
provide  a  fixed  percent  removal  of 
VOCs  in  the  raw  water  it  follows  that    , 
as  the  raw  changes,  so  will  the  treated 
water.  Some  factor  would  need  to  be 
incorporated  into  the  design  to  allow  for 
these  fluctuations.  Monitoring  treated  or 
raw  water  is  not  considered 
economically  feasible  daily  or  weekly 
basis  as  commercial  analyses  at  $150  to 
$200  per  sample  would  result  in 
significant  costs.  Moreover,  some  of  the 
variation  in  the  treated  water 
concentration  can  be  provided  for  in  the 
design  of  the  aeration  system  even 
though  the  actual  variation  in 
concentration  is  difficult  to  predict.     ■ 
Designs  would  almost  likely  be  based 
upon  measured  concentrations  of 
occiurence  plus  a  presumed  variability 
factor  of  50  to  100  percent  unless 
sufficient  water  quality  data  were 
available.  In  any  event,  public  water 
systems  must  consider  variations  in 
designing  their  system  and  will  be  held 
accountable  for  meeting  the  MCL, 
despite  variation  in  raw  water. 

c.  Secondary  Effects  of  Aeration. 
Transfer  of  VOCs  from  water  to  air 
might  be  a  concern  depending  on  the 
proximity  to  human  habitation, 
treatment  plant  worker  exposure,  local 
air  quality,  local  meteorological 
conditions,  daily  quantity  of  processed 
water  and  contamination  level.  In  the 
example  in  Table  6,  500,000  gallons  per 
day  of  water  contaminated  with 
trichloroethylene  is  treated  using  packed 
tower  aeration.  An  air  to  water  ratio  of 
33:1  is  used  to  remove  trichloroethylene 
from  50  (ig/1  in  the  raw  water  to  5  ;ig/l 
in  the  treated  water.  For  purposes  of  air 
modeling,  one  hundred  percent  transfer 
from  water  to  air  is  assumed.  The  stack 
height  is  five  meters  with  an  exit 
velocity  of  0.4  meters  per  second  and  a 
stack  gas  temperature  of  10' C.  The  site 
chosen  was  one  described  in  Table  5 
and  all  meteorological  conditions  are 
those  for  the  geographic  area  of  concern. 
TTie  same  model  was  run  for  a  variety  of 
geographic,  meteorological  conditions 
and  water  treatment  parameters.  The 
results  for  other  examples  were 
comparable  to  those  presented  here. 

It  is  possible  to  consider  the  example 
shown  in  Table  6  in  terms  of  projected 
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human  caiic»  risks  from  inhalation 
exposure  to  vaporized  VOCs.  The 
individual  risk  of  drinking  two  liters  of 
water  per  day  containing  50  ^/l  of 
trichloroethylene  would  be  calculated  as 
1.4  X  10~*  for  a  seventy  year  lifetime 
using  a  conservative  multi-stage  model 
(EPA.  Health  Effects  Criteria  Document 
for  Trichloroethylene.  see  Final  RMCLs). 
In  Table  6  the  highest  air  concentration 
projected  is  0.1  ^g/cubic  meter  and 


occurs  0.2  kilometers  south  of  the 
source.  The  individual  lifetime  risk  of 
breathing  20  cubic  meters  of  air  per  day 
at  this  location  (assuming  a  50  percent 
air  to  blood  transfer  of 
trichloroethylene)  is  1.3  X  10"  I  Since 
the  concentration  in  air  decreases 
rapidly  as  the  distance  from  the  source 
increases,  the  individual  risk  from  air 
exposure  also  rapidly  diminishes.  Other 
examples  were  examined  and  EPA  has 


determined  that  the  risk  resulting  from 
exposure  to  VOCs  in  air  from  aeration 
of  VOC  contaminated  water  was  lower 
than  that  resulting  bom  drinking 
contaminated  water.  It  was  also 
apparent  that  in  the  cases  examined,  the 
amounts  of  VOCs  added  to  air  did  not 
significantly  increase  risks  6t>m 
airborne  contaminants. 


Tabi£  6.— Air  Disperskm  Model  Results  for  Trichloroethylene  Emissions  from  a  Typical  Packed  Tower  Installation 
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If  necessary,  control  of  VOC  air 
emissions  from  packed  tower  aerators  is 
possible  using  air  phase  GAC 
adsorption.  Generally,  air  pollution 
control  using  GAC  adsorption  will 
roughly  double  the  cost  of  packed  tower 
aeration.  This  technology  has  been 
apphed  at  a  few  installations  in  the 
United  States,  but  is  still  considered  to 
be  in  the  developmental  stages.  It  is 
necessary  to  reduce  the  relative 
humidity  of  the  stack  emissions  to  allow 
efficient  adsorption  of  VOCs.  This  can 
be  accomplished  by  heating  the  air  prior 
to  contact  with  the  GAC.  K  should  be 


noted  that  most  applications  of  this 
technology  are  currently  in  use  in 
industrial  air  pollution  ccmtrol  where 
VOC  concentrations  are  much  higher 
than  those  being  emitted  from  a  packed 
tower  operation. 

d.  Cost  of  Packed  Tower  Aeration. 
The  estimated  cost  (in  1983  dollars)  of  99 
percent  removal  (e.g.,  fhm  500  iigfl  to  5 
;ig/l)  of  the  VOCs  using  packed  tower 
aeration,  is  presented  in  Table  7  (cost 
for  p-dichlorobenzene  and  1.1.1- 
trichloroethane  are  based  upon  lesser 
removals  as  shown  in  the  Table).  These 
cost  estimates  are  based  on  the  size  of 


equipment  designed  to  provide  the 
indicated  removal  efficiency  and  all 
material,  electrical  power  and  other 
items  necessary  to  construct  and 
operate  the  system.  Comparisons  with 
costs  of  actual  installations  have  shown 
that  the  estimating  procedure  results  in 
estimates  whidi  are  generally  higher 
than  comparable  actual  cost  These 
costs  are  presented  by  system  size 
category  and  include  cafHtal  cost, 
annual  operation  and  maintenance 
(O&M)  cost  and  total  cost  per  thousand 
gallons  (including  annual  O&M  and 
amortized  capital  cost). 


Tabte  7.-Co8t  for  99  Percent  Removal  (From  500  fifl/l  to  5  ^fl/O  of  •»  Nif»  VOCs  Using  Packed  To«»«r  Aeraton  « 
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Table  7.-Co8t  lor  99  Percent  Removal  (From  500  jig/l  to  5  ^Q/D  of  the  Nine  VCX^s  Using  Packed  Tower  Aeration  in  August  1 983  tX)«ars— 

Continued 
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The  raw  water  concentration  of  500 
ii%l\  as  the  basis  for  costs  was  chosen 
as  an  approximate  95th  percentile  worst 
case  example  of  VOC  contamination. 
Nearly  all  known  contamination 
incidences  are  considerably  less  than 
this  and  actual  costs  would  also  be  less. 
While  the  SDWA  legislative  history 
states  that  MCLs  are  to  be  based  upon 
technologies  affordable  to  large  systems 
using  relatively  dean  waters  (HJl.  Rep. 
93-1185. 93rd  Cong.  2d  Sess.  at  12-13 
(1974)),  the  costs  for  the  worst  case 
situation  presented  in  Table  7  are 
affordable  to  large  systems:  thus,  costs 
of  reducing  VOCs  from  a  lower 
concentration  in  the  raw  water  would  be 
less  and  similarly  affordable.  Costs  do 
not  increase  proportionally  if  a  system 
is  designed  for  99  percent  compound 
removal  compared  to  90  percent 
removal.  For  example,  costs  for  TCE 
removal  at  90  percent  would  be  6.1 
cents/1000  gallons  compared  to  9.4 
cents/1000  gallons  for  99  percent 
removal.  This  is  roughly  a  50  percent 
increase  in  costs  for  reaching  a  treated 
water  concentration  which  is  one-tenth 
that  at  90  percent  removal  (i.e.,  50  ;tg/l 
versus  5  /ig/1). 

2.  Adsorption  (Granular  Activated 
Carbon) 

Activated  carbon  removes  organic 
contaminants  from  water  by  the 
mechanism  of  adsorption.  Contaminant 
molecules  migrate  to  the  external 
surface  of  the  carbon  and  then  into  the 
extensive  pore  structure  in  the  interior 
of  the  carbon  particle,  where  they  are 
effectively  removed  from  solution. 

The  capacity  of  activated  carbon  of  a 
particular  compound  is  a  function  of  the 
type  of  carbon,  the  molecular  structure 
of  the  compound,  the  concentration  of 
the  compound  in  the  water,  the  presence 
of  competing  organic  substances  and  a 
number  of  other  factors.  Because  the 
effect  of  all  factors  on  the  adsorption 
capacity  cannot  be  well  defined, 
capacity  is  determined  empirically. 


usually  from  laboratory  equilibrium 
tests  known  as  adsorption  isotherms. 
Adsorption  isotherms  and  other 
equilibrium  tests  permit  the 
development  of  an  equilibrium  equation 
which  relates  the  concentration  of 
adsorbate  (VOC)  in  the  liquid  phase  to 
the  concentration  of  adsorbate  on  the 
solid  phase  (concentration  of  VOC 
adsorbed  per  unit  weight  of  activated 
carbon),  llus  allows  an  estimation  of 
the  amount  of  carbon  necessary  to  treat 
water  with  a  given  concentration  of 
VOC  under  ideal  circtmistances. 

Adsorption  of  VOCs  from 
contaminated  water  is  most  likely  and 
practically  done  by  passing  the  water 
through  a  bed  of  granular  activated 
carbon  (GAC).  As  water  passes 
downward  through  the  bed,  the  GAC  in 
the  upper  portions  of  the  bed  reach  their 
equilibrium  capacity  and  provide  no 
further  removal.  Contaminant  molecules 
penetrate  deeper  into  the  bed  until  they 
appear  in  the  water  leaving  the  bed.  The 
appearance  of  detectable  concentrations 
of  VOCs  in  the  treated  water  is  known 
as  breakthrough.  When  the 
concenfration  of  the  VOC  in  the  treated 
water  reaches  an  unacceptable  level,  the 
GAC  in  the  bed  is  removed  and  replaced 
with  either  virgin  carbon  or  reactivated 
carbon. 

Critical  design  parameters  are  the 
empty  bed  contact  time  and  throughput 
to  exhaustion.  Empty  bed  contact  time 
(EBCT)  is  the  volume  of  carbon  in  the 
bed  divided  by  the  hydraulic  flow  rate. 
Throughput  to  exhaustion  signifies  the 
specific  volume  treated  at  the  point  at 
which  the  bed  is  taken  out  of  service 
(volume  of  water  treated  per  imit 
volume  of  GAC  in  the  bed).  Throughput 
is  expressed  as  bed  volumes.  The 
reciprocal  of  the  throughput  to 
exhaustion  is  the  volume  of  carbon  to  be 
replaced  per  unit  volume  of  water 
treated,  or  carbon  usage  rate. 

Operating  a  carbon  bed  with  short 
EBCT  (e.g.,  3-4  minutes)  can  result  in 
rapid  breakthrough  and  frequent 


removal  and  replacement  or  reactivation 
of  the  carbon  with  attendant  high 
operating  costs.  Very  long  EBCT  (30-45 
minutes)  allows  long  time  periods 
between  carbon  replacement  or 
regeneration  cycles.  A  carefully 
designed  pilot  study  can  provide  data 
which  allow  an  engineering 
determination  of  the  optimum  GAC 
design  parameters. 

The  majority  of  published  carbon 
usage  rates  for  VOC  removal  are  for 
waters  with  low  total  organic  carbon 
(TOC)  concenfrations.  Tlie  data  used  in 
developing  treatment  and  cost  data  for 
this  proposed  rule  were  also  for  low 
TOC  waters.  This  was  because  VOC 
contamination  has  been  characterized 
as  predominately  a  ground  water 
problem.  The  majority  of  ground  water 
in  the  U.S.  has  low  TOC  content  with 
south  Florida  being  a  notable  exception. 
The  significance  of  total  organic  carbon 
is  that  it  competes  with  the  VOCs  for 
adsorption  sites  or  the  GAC.  This  leads 
to  more  rapid  exhaustion  of  the  GAC. 
Some  studies  have  shown  exhaustion ' 
for  certain  VOCs  as  early  as  three 
weeks  when  high  levels  of  naturally 
occiuring  organic  carbon  are  present. 
Carbon  usage  rates  for  high  TOC  water 
versus  low  TOC  water  have  been 
estimated  to  be  two  to  six  times  higher. 
Carbon  replacement  costs  could  be  at 
least  as  much  as  six  to  eight  times 
higher  for  surface  water  systems 
compared  to  ground  watier  systems. 

Table  8  Illustrates  some  pilot  data  for 
various  locations  where  time  to 
breakthrough  was  reported.  In  these 
cases,  carbon  was  removing  VOCs  for  at 
least  12  months  before  the  Hrst  trace  of 
VOC  was  seen  in  the  treated  water. 
There  is  some  limited  evidence  that 
backwashing  of  GAC  beds  can  disrupt 
the  adsorption  wave  front  and  permits 
premature  breakthrough,  although  the 
ultimate  capacity  is  not  diminished.  This 
problem  should  be  considered  in  the 
design  and  operation  of  GAC  adsorption 
systems. 
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Tabu  8.— Breakthrough  Performance  of  Granular  Activated  Carbon  Adsorption 


Location 


N«w  JwMy „. 

Permsytvanti „ 

New  Hunp****.. 

rfOW  liOfsVy  ■••••••••' 

Coonecticul 


Raw  «iaiar  ooncan<r«tion 


1»4Mfl/IPCe... 
20-30  nfl/ITCE.. 

120-276  ,iQ/\  TOE 

23»i9/l  1.1,1-TCA 

1-214  ^1  M.ITCA... 


Enip«y 
bad 
eoo- 


(rnln- 
utaa) 


10.5 
7.5 

9 

ts 

5.5 


Treated 


concan- 
Iration 
(MO/I) 


<1 
<1 
<1 
<1 
<1 


Afjprox.  time  to 
breakthrough  (i.e.. 
deteclionMmonth») 


22 

20 
18. 
13 
12 


After  VOCs  begin  to  appear  in  the 
treated  water  and  the  concentration  is 
approaching  the  MCL  the  CAC  must  be 
replaced  or  regenerated.  Small  systems 
will  probably  ]^nd  that  replacement  is 
more  economical.  GAC  replacement 
services  are  available  from  activated 
carbon  suppliers.  Large  systems  may 
determine  ^at  on-site  reactivation  is 
cost-effective.  In  these  situations  the 
carbon  may  be  regenerated  by  the 
supplier  or  disposed  of  at  an  approved 
disposal  site.  Various  types  of 
equipment  are  available  to  accomphsh 
thermal  reactivation  of  GAC. 

Two  othbr  methods  of  adsorption 
include  the  use  of  powdered  activated 
carbon  (PAC)  and  synthetic  resins.  PAC 
has  limited  applicability  due  to  low 
adsorption;  however,  PAC  may  be  useful 
for  temporary  application  or  cases 
where  die  standard  is  only  marginally 
exceeded.  Low  rates  of  removal  occur 
because  PAC  moves  along  with  the 
water  column  and  comes  to  equilibrium 
with  the  effluent  concentration. 
Synthetic  resins  have  shown  promise  in 
experimental  use,  but  they  are  not 
available  on  the  commercial  market  and 
are  currently  very  expensive  to  produce. 
For  these  reasons,  these  two  methods 
are  not  applicable  to  the  wide  varieties 
of  VOC  contamination  anticipated  that 
would  be  encountered. 

a.  Performance  Potential/Feasibility 
of  GAC.  There  are  pubhshed 
performance  data  for  VOC  removal 
rates  from  pilot  studies.  All  the  VOCs 
except  vinyl  chloride  can  be  removed 
using  GAC  adsorption.  GAC  should 
lower  the  concentrations  of  the  other 
eight  VOCs  to  below  the  limits  of 
detection  for  a  period  of  time  which  will 
depend  primarily  upon  the  EBCT,  the 
influent  concentration  and  the 
adsorption  characteristics  of  the 
individual  compound.  The  carbon  usage 
rates  for  benzene  and  1,2-dichloroethane 


are  significantly  higher  than  the  other 
six  con^raunds,  but  it  is  still  feasible  to 
remove  them  using  carbon  adsorption. 
Engineering  studies  can  generate  data  to 
determine  the  EBCT  which  will  provide 
the  optimum  balance  between  capital 
and  operating  costs.  When  the  treated 
water  VOC  concentration  approaches 
the  MCL.  the  spent  carbon  must  be 
removed  and  replaced  with  either  virgin 
or  reactivated  carbon.  GAC  can  be  used 
to  remove  VOCs  from  surface  water 
supplies,  but  the  background  organics  in 
many  surface  waters  could  result  in 
earlier  breakthrough  of  VOCs  resulting 
in  slightly  higher  costs.  GAC  might  be 
especially  applicable  when  a  water 
supply  is  or  may  potentially  be 
contaminated  with  non-volatile  organics 
as  well  as  VOCs  as  GAC  does  remove  a 
wide  variety  of  organic  compounds. 

GAC  performance  should  be 
monitored  carefully  to  detect  the 
breakthrough  of  VOCs  and  to  determine 
when  the  GAC  should  be  removed  from 
service. 

b.  Secondary  Effects  of  GAC 
Adsorption.  Thermal  reactivation  of 
GAC  in  a  gas  or  oil  fired  unit  may  result 
in  the  discharge  of  particulates  and 
combustion  products  of  both  the  fuel 
and  adsorbed  organics.  RMactivation  can 
also  be  accomplished  using  electrical 
resistance  furnaces  with  steam 
injection,  which  decreases  potential  air 
pollutants.  In  either  case,  reactivation 
systems  are  always  supplied  with  air 
pollution  control  equipment,  such  as 
afterburners,  cyclone  dust  collectors, 
and  wet  scrubbers.  For  this  reason, 
emissions  from  reactivation  operations 
were  not  considered  significant  enough 
to  be  of  major  concern  in  developing  this 
proposal. 

Systems  must  properly  dispose  of 
spent  GAC  and  backwash  from 
contactors.  Disposal  of  spent  GAC  is  not 
anticipated  to  be  a  problem,  since  a 


number  of  disposal  methods  are 
available  for  similar  wastes  (e.g..  GAC 
used  in  wastewater  treatment).  Back- 
wash water  from  contactors  can  be 
freated  like  sand  filter  backwash.  These 
methods  include  recycling  of  backwash 
water,  discharge  to  a  sanitary  sewer,  or 
treatment  and  disposal  to  surface 
waters  (NPDES  requirements  must  be 
met).  Both  solid  and  liquid  waste 
disposal  requirements  of  GAC  treatment 
can  be  met  with  existing  technology  and 
should  not  present  a  si^iificant  problem 
for  affected  utilities. 

Systems  must  also  maintain  the 
microbiological  quality  of  water  treated 
with  GAC.  Properly  designed  and 
operated  disinfection  facilities  should  be 
provided  in  all  cases  as  a  barrier  to 
microbial  contaminants  entering  the 
distribution  system.  With  proper 
operation  of  GAC  contactors  (including 
backwashing)  and  proper  post 
disinfection,  microbiological  quality 
degradation  should  not  occur. 

c.  Cost  of  Controlling  VOCs  using 
GAC.  The  costs  of  removing  VOCs  using 
GAC  adsorption  were  estimated 
assuming  steel  pressure  vessel 
contactors  for  system  sizes  with  less 
than  two  million  gallons  average  daily 
flow  and  concrete  gravity  flow 
contactors  for  larger  systems.  EBCT 
used  for  all  design  calculations  was  10 
minutes.  The  construction  cost  of  the 
steel  pressure  vessels  w«e  developed 
using  manufacturer's  quotes  for 
equipment  and  standard  cost  estimating 
procedures  for  installation,  buildings, 
electrical,  and  instrumentation.  The 
construction  costs  for  concrete  gravity 
flow  contactors  were  developed  using 
an  EPA  cost  estimating  equation. 
Capital  cost  were  then  calculated  using 
the  following  mark  up  factors:  12  percent 
for  sitework.  15  percent  for  engineering. 
15  percent  for  contractor  overhead  and 
profit,  and  15  percent  for  contingencies. 
Carbon  usage  rates  were  determined  by 
extrapolating  the  data  of  Love  and 
Miltner.  1983  (Environmental  Science 
and  Engineering,  1984).  Operation  and 
maintenance  costs  were  then 
determined  using  the  EPA  cost 
estimating  equations.  Costs  are 
presented  in  Table  9  below  for  99% 
removal  except  for  1,1,1-trichloroethane 
and  p-dichlorobenzene  which  are  costed 
at  lesser  percentage  removals  because 
of  tiieir  higher  RMCLs/MCLs. 
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TA81£  9.-COST  FOR  99  PERCENT  REMOVAL  (FROM  500*tG/L  TO  5  JiG/g  OF  THE  NiNE  VOCS  USING  GRANULAR  ACTIVATED  CARBON  ADSORPTION  IN 

August  1983  Dollars 


Compound 


CapiMeaal- 
AmtlOtMootL. 


ToW  coat  (cams  par  1.000  gi9_ 
I  vwacraofoaa^wna: 
CapiWooal- 


Annual  OSM  ooat- 


ToM  00Mt0Mp«  14100  gi« . 

Cartwn  laaadilortdK 
Captlat  c(st.. 


AmuH  0«M  coat- 


Total  coat  (oank  par  1.000  gi*. 

1 .2-OcNoroelhana: 

CapM  coal 

Annual  Oa**  coat 


Totit  cost  (cartt  par  LOCO  gri)- 
Vln^  chlorida: 
Capmt  ooat.. 


Annual  OUI  coat- 


ToW  coat  (oants  par  1.000  gri). 


1.1 


CapiMcoat.. 
Annual  0«M  cost„ 


Total  cost  (cants  par  1.000  git - 

Benzena: 
CapiWcost 


Annual  O&M  coat. 

Total  coat  (cants  par  1.000  gri)- 


P^Mitoratwnzana  (1000  ug/1  to  750  ug/1) 


Annual  CAM  ooaU 


Total  coat  (cants  par  1.000  g^ 

1.1.1-TncMoroalhana  (500  |ig/l  to  200  pQ/lf: 
I  coat.. 


Annual  OAN  coat 

Tolsl  coat  (oants  par  1.000  gaO . 


'  Nimbar  of  paiAns  sanMd  and  irtHon  galona  par  day. 


Costs  by  syslani  siza  category  > 


100-SOO 
(0.037  ingd) 


24.000 
4.500 

57.0 

24.000 
2,800 

450 

2^.000 
5,700 

ee.0 

24.000 
0,400 
93.0 

NA 
NA 

NA 

24.000 
4,600 
560 

24.000 

15.700 

150 

24.000 
1.900 
38.0 

24.000 
6.600 
73.0 


3.300-10.000 
(0.95  mgd) 


240.000 
66.000 
34.0 

240.000 
45.000 
220 

240.000 
85.000 
34.0 

249.000 
150.000 
52.0 

NA 
NA 
NA 

240.000 
90.000 
350 

236,000 
258.000 
83.3 

240,000 
22,000 
15.0 

240,000 
100.000 

sao 


100.000- 

500.000(36.8 

mgiO 


9.000.000 
710.000 
14.0 

7.700.000 
400.000 
11.0 

9,800,000 
930.000 
17.0 

11.000.000 
1.500,000 

23.0 

NA 
NA 
NA 

9.100,000 
740.000 
15.0 

17.200,000 
2.600,000 
376 

5.100.000 
230,000 
6.9 

10,000.000 
1.100.000 
18.0 


3.  Other  Technologies 

Other  technologies  can  be  considered 
for  possible  control  of  VOCs  in  drinking 
water.  These  include  ultraviolet 
radiation  and  ozone,  non-treatment 
alternatives  such  as  regionalization. 
alternate  source,  well  field  management 
and  point-of-use/entry  treatment  (single 
tape/whole  house).  They  are  discussed 
in  more  detail  in  the  Cost  and 
Technology  docimient 

4.  Best  Technology  Generally  Available 

For  purposes  of  determining  the 
appropriate  levels  for  MCLs,  EPA  must 
identify  the  best  technology  generally 
available  (BTGA).  The  SDWA  provides 
in  section  1412(b)(3): 

The  maximiun  contaminant  level  specified 
in  a  revised  national  primary  drinking  water 
regulation  for  a  contaminant  shall  be  as  close 
to  the  recommended  maximum  contaminant 
level ...  as  feasible .  .  .  [T]he  term 
"feasible"  means  feasible  with  the  use  of  the 
best  technology,  treatment  techniques,  and 
other  means,  which  the  Administrator  finds 
are  generally  available  (taking  costs  into 
consideration). 

In  addition,  as  discussed  in  Section  IV 
below,  one  of  the  purposes  of  the  rule 
being  proposed  today  is  to  identify 
pursuant  to  section  1415(a)(1)(A)  of  the 
SDWA,  the  best  technologies,  treatment 


techniques  or  other  means  that  the 
Administrator  of  EPA  has  determined  to 
be  generally  available,  taking  costs  into 
consideration.  The  analysis  in  this 
section  supports  both  sections  1412  and 
1415  findings  of  best  technology 
generally  available. 

The  determination  of  BTGA  is 
essentially  a  two  step  process: 

(1)  Engineering  assessment  of 
technologies  and  other  means  that  may 
be  used  for  removing  the  pertinent 
contaminants. 

(2)  Assessment  of  the  costs  of  the 
technology  to  determine  their 
affordabiUty  to  public  water  systems 
and  consumers  and  the  levels  of 
contaminants  removed. 

The  first  step  in  this  process  is  to  list 
all  technologies  which  are  commercially 
available  for  removal  of  the 
contaminants.  The  performance 
potential  of  these  technologies  can  then 
be  determined  in  terms  of  relative 
removal  efficiencies.  Table  10  lists  those 
technologies  identified  for  VOC 
removal. 

From  this  list,  the  best  technologies 
generally  available  were  determined  by 
a  thorough  review  of  existing  data  to 
evaluate  which  technologies  have  the 
highest  efficiencies  of  removal,  are 
designed  specifically  for  VOC  removal. 


are  compatible  with  other  types  of  water 
treatment  processes,  are  available  as 
manufactured  items  or  components,  are 
not  limited  to  application  in  a  particular 
geographic  region,  have  integrity  for  a 
reasonable  service  life  as  a  public  work 
are  reasonably  affordable  by  large 
metropolitan  or  regional  systems.  Also, 
EPA  must  consider  "all  technology  that 
can  be  mass  produced  and  put  into 
operation  in  time  for  implementation  of 
(the  revised)  regulations." 

From  the  list  in  Table  10,  packed 
tower  aeration  and  GAC  adsorption 
were  determined  to  meet  the  engineering 
criteria  for  BOAT.  Detailed  cost 
assessments  were  then  made  of  capital, 
O&M,  and  total  annual  costs  of 
installation  and  operation  of  GAC  and 
packed  tower  aeration.  The  costs  to 
public  water  system  and  consumers  in 
medium  and  large  systems  were  then 
assessed  and  determined  to  be 
reasonable  (see  Tables  8,  9  and  12).  EPA 
is  also  aware  that  a  number  of  small 
systems  have  already  installed  these 
technologies  and  found  them  to  be 
affordable.  Because  these  technologies 
are  affordable  by  small  systems, 
economies  of  scale  would  also  make 
them  affordable  to  medium  to  large  size 
systems.  The  increased  cost  is  expected 
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to  be  passed  to  the  consumer  either  as  a 
water  rate  increase  or  as  a  tax  increase. 
It  has  been  suggested  that  EPA  should 
specify  different  BTGA  for  small 
systems.  In  the  case  of  the  technologies 
available  for  VOC  removal.  EPA  does 
not  feel  this  is  necessary.  The 
technologies  (aeration  and  adsorption) 
are  effective  and  appropriate  for  any  , 
size  of  system,  both  from  a  design  and 
an  operational  perspective.  Of  course,  a 
system  may  choose  any  means  of 
compliance;  it  need  not  use  aeration  or 
adsorption. 

Table  10 

Unit  Processes  and  Other  Means  Considered 
in  Determining  BTGA 

Aeration 
Waterfall  Aeration 

•  Packed  tower  aeration 

•  Multiple  tray  aeration 

•  Cascade  aeration 

•  Spray  aeration 
Diffused  Aeration 

•  In  existing  vessels  or  tanks 

•  In  well  (includes  air-lift  pumping) 
Mechanical  Aeration 
Adsorption 

Granular  Activated  Carbon 

Powdered  Activated  Carbon 

Strong  Base  Anion  Exchange  Resins 
Ultraviolet-Ozone  Oxidation 

Reverse  Osmosis 
Home  Treatment  Devices  (Point-of-entry  or 
Polnt-of-Use) 

Reverse  Osmosis 

GAC  Adsorption 

Aeration 
Non-Treatment  Alternatives 

Well  Field  Management 

Regionalization  Alternate  Source 

Bottled  Water 

a.  BTGA:  Packed  Tower  Aeration: 
GAC  Adsorption.  Packed  tower  aeration 
is  considered  BTGA  because:  (1)  It  can 
achieve  a  high  level  (99%)  or  more  of 
VOCs  removal  under  all  anticipated 
conditions,  (2)  its  application  is  not 
limited  by  climatic  conditions  such  as 
temperature  or  geographic  conditions 
such  as  space,  (3)  it  is  compatible  with 
other  forms  of  water  treatment,  (4)  it  can 
be  installed  either  at  the  well  head  or  in 
a  central  treatment  plant.  (5) 
technologies  are  available  to  handle  any 
side  effects  (e.g..  air  pollution  or 
increased  corrosivity),  (6)  the  equipment 
is  commercially  available  and  typical  of 
that  used  by  the  water  industry,  (7)  it 
can  be  designed  for  operation  for  a 
reasonable  number  of  years  before 
replacement  would  be  needed,  (8)  it  is 
reasonably  affordable  by  large  public 
water  systems,  (9)  it  does  not  require 
any  pre-existing  structures  (e.g.,  basins 
for  diffused  aeration),  and  (10)  it  has 
'jeen  successfully  applied  to  the  removal 
of  VOCs  in  at  least  twenty-four  full- 
scale  plants  in  the  U.S. 


GAC  adsorption  is  considered  BTGA 
because:  (1)  It  can  achieve  a  high  level 
(up  to  99.9%)  of  removal  of  several 
VOCs  (except,  e.g.,  vinyl  chloride,  and 
to  lesser  extents  benzene  and  1,2- 
dichloroethane).  under  all  anticipated 
conditons,  (2)  its  application  is  not 
limited  by  climatic  or  geographic 
considerations,  such  as  space,  (3)  it  is 
compatible  with  other  forms  of  water 
treatment.  (4)  it  can  be  installed  either  at 
the  well  head  or  in  a  central  treatment 
plant,  (5)  technologies  are  available  to 
regenerate  used  carbon  or  dispose  of  it 
and  any  potentially  adverse  side-effects 
(i.e.,  bacteria)  can  be  controlled  using 
existing  technology.  (6)  the  equipment  is 
comiQercially  available  and  typical  of 
that  used  in  the  water  industiy,  (7)  it  can 
be  designed  for  economical  life,  (8)  it  is 
reasonably  affordable  by  large  public 
water  systems,  (9)  it  does  not  require 
preexisting  structures  (e.g.,  basins  and 
filters  for  PAC),  and  (10)  it  has  been 
successfully  applied  to  the  removal  of 
VOCs  in  at  least  five  plants  in  the  U.S. 

Certain  of  the  other  technologies 
listed  in  Table  11  may  be  appropriate  for 
use  in  specific  circumstances  but  do  not 
meet  the  above  criteria.  These  include: 

b.  Other  Technologies:  Ultraviolet — 
Ozone  Oxidation.  There  is  some  limited 
experimental  data  on  the  usefullness  of 
ultraviolet  radiation-ozonation  systems 
to  remove  VOCs  from  drinking  water. 
This  technology  is  available,  but  is  quite 
new  and  is  not  in  general  use  in  the 
water  industry.  Insufficient  data  are 
available  upon  which  to  fudge  the 
performance  and  the  costs  of  treatment 

c.  Other  Technologies:  Reverse 
Osmosis.  There  are  limited  data  on  this 
technology's  application  for  removing 
VOCs.  Membrane  fouling  is  a  real 
concern  that  limits  the  potential  use  of 
this  technology.  Some  membrane 
materials  are  also  rapidly  permeated  by 
the  VOCs  and  rapidly  become 
ineffective.  Only  limited  cost  data  could 
be  developed  on  the  use  of  reverse 
osmosis  and  reliability  of  the  process  is 
questionable. 

d.  Other  Technologies:  Non- 
Treatment  Alternatives.  These  include 
well  field  management,  alternate  source, 
and  regionalization.  Since  these  depend 
on  local  geology  and  geography,  EPA 
cannot  say  they  are  generally  available 
to  most  systems  with  VOC 
contamination. 

e.  Other  Technologies:  Point-of-Use/ 
Point-of-Entry  Treatment  Devices. 
Point-of-use  devices  treat  the  drinking 
water  in  the  home,  providing  treated 
water  at  a  single  tap.  They  are  installed 
as  faucet  mounted  devices  or  under-the- 
sink  hne  bypass  devices.  Point-of-entry 
devices  treat  the  water  as  it  enters  the 
home  and  provide  treated  water 


throughout  the  entire  home.  Two  types 
of  treatment  have  been  investigated  and 
reported  in  the  literature  as  applicable 
to  point-of-use/entry  treatment  to 
remove  VOCs.  These  types  of  treatment 
are  reverse  osmosis  and  granular 
activated  carbon  (GAC)  adsorption. 

The  effectiveness  of  point-of-use 
devices  has  been  studied  for  reverse 
osmosis  (Sorg,  Thomas  ).  and  Love.  O. 
Thomas.  "Reverse  Osmosis  Treatment 
to  Control  Inorganic  and  Volatile 
Organic  Contamination,  Proceedings, 
Preconference  Seminar  "Experiences 
with  Ground  Water  Contamination," 
Aimual  AWWA  Conference  and 
Exposition,  Dallas,  Texas.  June  1984) 
and  granular  activated  carbon 
adsorption  (Bellen  and  Gottler,  "Point  of 
Use  Reduction  of  Volatile  Halogenated 
Organic  Contaminants  from  Drinking 
Water."  First  Report.  U.S.  EPA,  MERL. 
Cinciimati,  Ohio,  1984).  Reverse  osmosis 
using  cellulose,  nylon  amide,  and  thin 
film  membranes  was  found  to  have 
limited  effectiveness  due  to  permeation 
of  the  membranes  by  a  variety  of  VOCs. 
Based  on  this  preUminary  study,  reverse 
osmosis  cannot  be  considered  an 
effective  technology  for  VOC  removal 
On  the  other  hand,  studies  of  GAC 
adsorption  point-of-use  devices  have 
found  that  a  number  of  commercially 
available  devices  effectively  removed 
some  of  the  VOCs  of  concern.  These 
VOCs  included  trichloroethylene, 
tetrachloroethylene,  carbon 
tetrachloride,  1,1,1-trichloroethane.  1.1- 
dichloroethane,  1,1-dichloroethylene. 
and  chloroform.  Breakthrough  (defined 
as  detectable  concentrations  of  VOCs) 
was  not  observed  in  some  devices  in  use 
for  up  to  24  months.  This  study  also 
confirmed  an  increase  in  total  bacterial 
plate  count  in  the  treated  water 
previously  described  by  other  authors. 
However,  it  was  noted  that  flushing  the 
GAC  unit  reduced  the  bacterial 
concentration  to  near  background! ' 

GAC  adsorption  point-of-use/entry 
treatment  devices  are  not  BTGA  but 
could  be  considered  acceptable 
technology  to  meet  MCLs  under  certain 
conditions  as  specified  below.  These 
devices  are  not  BTGA  because  it  is 
difficult  to  monitor  the  reliability  of 
treatment  performance  in  a  manner 
comparable  to  central  treatment.  In 
addition,  point-of-use  devices,  only  treat 
the  drinking  water  at  the  single  tap. 

The  SDWA  provides  authority  for 
EPA  to  establish  the  conditions  under 
which  treatment  devices  may  be  used,  if 
necessary  to  assure  protection  of  public 
health.  Section  1401(1)  of  the  Act  states 
that  primary  drinking  water  regulations 
are  to  contain  "criteria  and  procedures 
to  assure  a  supply  of  drinking  water 
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which  dependably  complies  with  .  .  . 
maximum  contaminant  levels;  including 
quality  control  and  testing  procedures  to 
insure  compliance  with  such  levels  and 
to  insure  proper  operation  and 
maintenance  of  the  system."  The 
legislative  history  also  makes  clear  that 
EPA  has  authority  to  prescribe  operating 
requirements  where  necessary  to  assure 
safe  drinking  water  and  that  these 
requirements  should  be  as  limited  as 
possible.  HJR.  Rep.  No.  9^-1185, 93rd 
Cong.  2d  Sess.  at  14-15  (1974). 

EPA  believes  that  because  point-of- 
use/point-of-entry  devices  are  different 
from  cental  treatment  alternatives,  and 
present  a  potential  that  pubUc  health 
will  not  be  protected  to  the  same  degree 
as  central  treatment  it  is  important  to 
establish  minimum  criteria  for 
operation,  maintenance,  and  testing  of 
these  devices.  Therefore.  EPA  is 
proposing  to  establish  the  conditions 
listed  below  as  the  minimmn 
requirements  for  systems  using  point-of- 
use/point  of  entry  devices.  These 
requirements  are  limited  to  those 
necessary  to  assure  that  the  water 
supplies  dependably  compies  with  the 
MCL 

If  point-of-use/entry  devices  are  to  be 
considered  as  an  acceptable  technology, 
to  meet  the  proposed  VOC  MCLs.  the 
approving  primacy  agency  (State  or 
EPA)  would  have  to  assure  that  the 
following  conditions  are  met: 

(1)  Central  Ownership  and  Control.  It 
would  be  the  responsibility  of  the  public 
water  system  to  own.  operate,  and 
maintaui  all  parts  of  the  treatment 
system  (i.e.,  the  treatment  device).  This 
appears  appropriate  and  necessary  to 
ensure  adequate  control  of  the  treatment 
device  so  that  it  is  working  properly. 

(2)  Effective  Monitoring  and 
Surveillance.  The  utility  would  develop 
a  plan  and  obtain  State  approval  for  a 
monitoring  scheme  before  point-of-use/ 
entry  devices  are  installed  for 
compliance.  This  monitoring  scheme 
must  provide  health  protection 
equivalent  to  a  monitoring  scheme  for 
central  water  treatment. 

Monitoring  and  surveillance  would 
also  include  physical  measurements  and 
observations  such  as  total  flow  treated 
and  the  mechanical  condition  of  the 
treatment  equipment.  Monitoring  and 
surveillance  are  a  central  part  of  the 
NPDWRs  to  ensure  that  MCLs  are 
complied  with.  Because  point-of-use/ 
entry  schemes  are  fundamentally 
different,  a  unique  monitoring  scheme 
must  be  developed. 

(3)  Effective  Technology  Must  Be 
Property  Applied.  There  are  no 
generally  accepted  standards  for  the 
design  and  construction  of  these 
devices.  The  State  would  have  to 


require  adequate  certification  of 
performance,  field  testing,  and  a 
rigorous  engineering  design  review.  This 
condition  is  needed  because  of  the 
variety  of  devices  that  might  be 
employed. 

(4)  The  Microbiological  Safety  of  the 
Water  Must  be  Maintained.  The  design 
and  application  of  these  devices  must 
consider  the  tendency  for  increases  in 
bacterial  concentrations  in  water 
treated  with  activated  carbon.  It  may  be 
necessary  to  use  frequent  backwasfadng. 
post-contactor  disinfection,  and 
monitoring  to  ensure  that  the 
microbiological  safety  of  the  water  is 
not  compromised.  This  condition  is 
beUeved  necessary  to  protect  health 
from  any  bacterial  threat  the  devices 
may  present. 

(5)  All  Consumers  are  to  Be  Protected. 
Every  building  connected  to  the  system 
must  have  the  device  installed, 
maintained,  and  adequately  monitored. 
The  State  must  be  assured  that  every 
building  is  covered  by  treatment  and 
monitoring,  and  that  the  rights  and 
responsibilities  of  the  utility  customer 
convey  with  title  upon  sale  of  property. 
Individual  public  water  fountains  not  in 
or  connected  to  a  building  need  not  have 
a  point-of-use/entry  device. 

(6)  There  Must  Be  No  Significant 
Increase  in  Risk  Over  Centi-ally  Treated 
Water.  Under  the  plan  approved  by  the 
State,  point-of-use/entry  devices  must 
provide  health  protection  equivalent  to 
central  treatment  This  would  include 
determination  if  the  VOC  concentrations 
are  high  enough  to  create  a  significant 
risk  from  dermal  and  respiratory 
exposure  and  any  other  sources  of 
exposure  except  individual  public  water 
fountains. 

These  last  two  conditions  (i.e..  (5)  and 
(6)]  are  central  to  the  criteria  under 
which  point-of-use/entry  devices  could 
be  approved  for  use:  there  is  to  be 
adequate  protection  of  human  health 
from  the  treatment  devices. 

If  a  primacy  State  wishes  to  allow 
systems  to  use  point-of  use  devices  to 
gomply  with  an  MCL,  it  must  adopt 
regulations  which  are  no  less  stringent 
than  EPA's  regulations.  Of  course, 
States  may  be  more  stringent  and  not 
allow  systems  to  comply  using  point-of- 
use/entry  devices.  (These  States  must 
adopt  regulations  prohibiting  point-of- 
use/entry  devices;  this  decision  will  not 
jeopardize  primacy.) 

5.  Bottled  Water.  EPA  has  rejected  use 
of  bottled  water  as  best  technology 
generally  available.  Bottled  water  does 
not  provide  the  same  level  of  protection 
as  central  treatment,  as  persons  often 
choose  not  to  drink  bottled  water.  In 
addition,  there  could  be  problems  with 
access  to  delivery  of  bottled  water. 


Thus.  botUed  water  is  also  not  an 
acceptable  permanent  means  of  meeting 
the  MCL  requirements.  EPA  is  proposing 
that  bottled  water  not  be  considered  an 
acceptable  means  of  meeting  MCLs  on  a 
permanent  basis.  However,  bottled 
water  meeting  the  MCLs  may  be 
considered  as  an  emergency  or  interim 
measure  to  prevent  an  unreasonable  risk 
during  the  time  between  detection  of  an 
MCL  violation  and  compliance  through 
other  means. 

Public  comments  and  information/ 
data  are  requested  on  the  availability  of 
technologies  and  costs  of  these 
technologies  for  control  of  VOCs. 
Specific  comments  are  requested  on  the 
question  of  considering:  (1)  Point-of-use/ 
treabnent  devices.  (2)  point-of-entry 
treatment  devices,  and  (3)  bottled  water 
as  BOAT  or  as  acceptable  technologies. 
Are  these  appropriate  under  the  SDWA 
to  use  in  achieving  MCL  compliance  by 
public  water  systems? 

D.  Selection  of  MCLs 

Provided  below  is  a  brief  summary  of 
the  pertinent  factors  considered  in 
determining  the  proposed  MCLs., 

1.  Analytical  Methods 

As  noted  above,  three  methods  are 
available  for  the  determination  of  VOCs 
in  drinking  water.  The  EPA  approved 
methods  involve  the  use  of  gas 
chromatography  (GC)  with  either  a 
conventional  detector  or  a  mass 
spectrometer  (GC/MS).  These  analytical 
methods  have  the  required  scope, 
sensitivity  and  reliability,  and  these  are 
experienced  laboratories  available  to 
conduct  the  analyses.  The  technology 
employed  is  similar  to  that  used  for  the 
analysis  of  trihalomethanes,  however  it 
is  being  applied  to  levels  about  1  or  2 
orders  of  magnitude  below  the  TTHM 
MCL.  The  costs  of  sample  analysis 
appear  to  be  about  $150-$200  per 
sample. 

For  purposes  of  this  proposal,  the  PQL 
for  the  VOCs  is  5/xg/l,  except  for  vinyl 
chloride  for  which  the  PQL  of  1  ^g/l. 
These  PQLs  represent  the  lowest  level 
achievable  by  about  90%  of  good 
laboratories  under  routine  operating 
conditions.  The  level  measured  would 
be  expected  to  be  within  ±  40%  of  the 
true  value  at  levels  less  than  10  jtig/l  and 
±  20%  above  10  ^lg|l.  These  PQLs  are 
primarily  based  upon  PE  studies. 
Reliability  of  analytical  results  is 
expected  to  decrease  as  laboratories 
attempt  to  measure  lower  and  lower 
concentrations.  Data  on  day  to  day 
performance  in  most  commercial 
laboratories  are  not  available,  but  it 
would  be  expected  in  many  cases  to  be 
poorer  than  the  EPA  and  State  (or 
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commercial)  laboratories  participating 

in  the  PE  studies. 

2.  Availability/Performance  of 
Treatment  Technologies 

Two  technologies,  packed  tower 
aeration  and  granular  activated  carbon 
(GAC)  adsorption,  are  specifically 
suitable  for  VOC  control,  have  high 
theoretical  and  empirically  determined 
removal  efficiencies  (90-99%  or  more), 
have'been  used  by  drinking  water 
systems  in  the  U.S.,  and  their  costs  are 
reasonably  affordable  when  used  by 
large  systems.  These  technologies  are 
thus  considered  best  technologies 
generally  available  for  determination  of 
the  MCLs. 

Reasonable  removal  efficiencies  for 
packed  tower  aeration  are  up  to  99 
percent  for  eight  of  the  VOCs  and  up  to 
99.9  percent  for  vinyl  chloride.  In  most 
cases,  GAC  can  achieve  VOC  levels 
below  defection  imtil  breakthrough 
which  could  be  12  months  or  longer. 
Consideration  include:  (1)  The 
variability  of  VOCs  in  the  raw  water  (± 
50-100%  variation  in  raw  water 
concentration  is  a  reasonable  estimate); 
and  (2)  the  feasibility  of  performance 
monitoring  at  $150  to  $200  per  sample. 


contamination  sites.  The  information  in 
Table  11  represents  only  the  positive 
portion  of  the  samples  measured.  This 
provides  a  way  to  project  an  upper 
bound  on  the  maximum  contamination 
that  95  percent  of  the  community  water 
systems  could  expect  before  applying 
treatment. 

Table  11.— VOC  Raw  Water  Levels 
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4.  Other  Techncial  Feasibility  Factors 


Air  pollution  due  to  aeration  does  not 
appear  to  be  a  problem  in  the  vast 
majority  of  cases.  Assessments  of  air 
emissions  of  VOCs  have  shown 
potential  levels  in  the  air  to  be 
negligible.  Some  States  have  indicated 
that  aeration  of  VOCs  without  air 
3.  Levels  of  VOC  Occurrence  pollu  tion  control  is  not  a  viable 

As  stated  above,  application  of  the  alternative  in  their  State.  Air  pollution 

available  technologies  will  either  control  using  gas  phase  carbon 

achieve  a  concentration  lower  than  the      ^adsorption  is  available,  but  total 
analytical  detection  limit  (e.g.,  via  GAC)      production  costs  would  approximately 
or  remove  up  to  99  percent  of  the  raw 
water  concentration.  Legislative  history 
suggests  that  MCLs  should  be  based 
upon  treatment  afforable  by  large 
systems  usmg  relatively  clean  intake 
water.  In  order  to  project  an  estimate  of 
expected  VOC  contamination,  positive 
occurrence  results  from  EPA  and  State 
VOC  surveys  have  been  pooled  (Table 
11)  and  for  each  VOC.  the  median  and 
95th  percentile  concentrations 
determined.  TTie  latter  concentration 
represents  the  concentration  below 

which  95  percent  of  the  positive  sample       ^-  Proposed  MCLs 
results  would  occur.  For  example,  about  EPA  is  proposing  to  set  the  MCLs 

238  or  95%  of  251  selected  positive  based  upon:  (1)  99+  percent  removal  by 

samples  were  contaminated  with  packed  tower  aeration  (99.9%  for  vinyl 

tetrachloroethylene  at  concentrations  chloride)  and  granular  activated  carbon 

between  the  MDL  (probably  0.5  ;ig/l)  and  (2)  the  capabilities  of  laboratories  to 

and  175  ng/1.  Median  levels  are  usually        measure  VOCs  within  reasonable  limits 
well  below  5  ^g/1.  If  the  median  level  of  prevision  and  accuracy  (i.e..  the  PQL 

were  considered  to  represent  the  is  5  p.g/1  for  eight  VOCs  and  1  ftg/1  for 

"relatively  clean  intake  water"  vinyl  chloride).  Doubling  the  median 

suggested  in  the  legislative  history.  values  in  Table  11  to  allow  for  100 

application  of  aeration  technology  (i.e.         percent  raw  water  variability  and 
99%  removal)  would  result  in  levels  reducing  that  amount  by  99%  would 

below  the  PQLs.  result  in  MCLs  below  the  PQLs  in  every 

The  surveys  included  both  public  case.  In  this  analysis,  median  and  lower 

water  systems  samples  and  a  few  values  would  represent  the  SDWA 

ground  water  samples  not  necessarily  requirement  to  set  MCLs  based  upon 

used  for  drinking  water  the  latter  were        relatively  clean  intake  waters.  Looking 
often  collected  near  suspected  spill  or  at  a  worst  case  scenario,  sample 


double.  In  these  cases,  the  systems 
would  probably  choose  GAC  adsorption 
as  the  mode  of  water  treatment 

5.  Costs  of  Treatment 

The  costs  for  the  removal  of  the  nirte 
VOCs  are  considered  reasonable  for 
medium  and  large  systems:  costs  vary 
from  5  to  15  cents/ 1000  gallons  for 
aeration  and  from  about  10  to  85  cents/ 
1000  gallons  for  GAC  adsorption.  The 
annual  cost  per  family  is  presented  in 
Table  12.  Costs  for.  small  systems  are 
high  (38-150  cents/lOOO  gallons)  but 
again  costs  are  worst  case  scenarios 
and  actual  costs  would  probably  be  less. 
In  addition,  a  number  of  small  systems 
have  installed  aeration  or  GAC  i(x 
control  of  VOCs  which  would  indicate 
that  these  technologies  are  affordable. 

Total  national  costs  are  also  shown  in 
TaUe  12  which  is  based  upon  the  use  of 
all  occurrences  data  and  projecting  the 
number  of  systems  that  would  ne«d  to 
install  treatment  at  three  alternate  levels 
for  the  MCLs.  The  increase  in  total 
national  costs  becomes  larger  if  MCLs 
are  set  at  1  |tg/l  as  opposed  to  5  fig/1  or 
10  fig/1.  At  MCLs  of  1  \i%l\,  many  more 
groundwater  systems  would  need  to 
install  treatment  In  addition,  many 
surface  water  systems  would  also  need 
to  install  treatment  because  when 
surface  water  systems  have  VOCs.  they 
are  generally  at  concentrations  less  than 
Sfig/L 


Table  12.— Costs  Hmpacts  of  MCL£  at  Various  Uevels 
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calculations  are  shown  below  based 
upon  raw  water  levels  corresponding  to 
the  95th  percentile  of  the  positive  EPA 
and  State  occurrence  data  in  Table  11 
for  each  VOC.  An  assumed  raw  water 
concentration  fluctuation  of  100  percent 
was  factored  into  the  calculations  below 
(i.e..  the  95th  percentile  of  the 
occurrence  data  was  increased  by  ltK)% 
to  determine  the  appropriate  raw  water 
concentration). 
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EPA  is  proposing  to  set  the  MCLs 
equal  to  the  RMCLs  for  1,1- 
dichloroethylene.  1,1,1-trichloroethane 
and  p-dichlorobenzene  as  the  RMCLs 
are  higher  than  the  PQL  and  levels 
achievable  by  BTGA.  The  remaining 
MCLs  are  set  based  on  the  levels 
achievable  by  BTGA  and  the  PQL  The 
levels  of  5  ^/l  and  1  jig/1  (for  vinyl 
chloride)  are  clearly  achievable  on  the 
basis  of  treatment  technologies  and 
limits  of  analytical  detection,  taking 
precision/accuracy  into  account.  The 
95th  percentile  occurrence  data  were 
used  to  demonstrate  that  even  in  the 
worst  case  situations,  the  BTGA  could 
achieve  the  PQL  or  the  RMCL  Aeration 
and  GAG  adsorption  are  effective  at  any 
range  of  concentration  anticipated  in 
drinking  water.  Engineering  design  could 
certainly  remedy  the  situation  such  as  in 
the  above  example  for  trichloroethylene; 
that  is,  the  treatment  methods  could  be 
altered  within  their  design  parameters  to 
remove  the  additional  1  ;ig/l.  The 
proposed  MCLs  for  the  VOCs  are 
presented  Table  2. 

F.  Applicability  to  Certain.  Non- 
community  Water  Systems 

MCLs  in  the  Interim  Regulations  that 
posed  chronic  (long-term)  health  risks 
do  not  apply  to  non-community  water 
systems.  MCLs,  such  as  total  coUforms 
and  nitrate,  that  posed  acute  (short- 
term)  health  risks  did  apply  to  non- 
community  systems.  Non-community 
water  systems  are  those  that  serve 
transient  populations,  such  as 
carapgroimds.  parks,  restuarants,  gas 
stations  and  schools. 

The  basis  for  regulating  non- 
community  systems  in  this  manner  was 
that  transient  populations  used  these 
types  of  systems  and  thus,  long-term 
health  risks  would  not  exist.  However, 
since  implementation  of  the  Interim 
Regulations,  experience  has  shown  that 
certain  types  of  non-community  systems 
serve  the  same  consumers  over  long 
periods  of  time,  such  as  schools  and 
factories.  The  chronic  health  risks  to 


consumers  in  these  types  of  systems 
would  be  similar  to  residential 
populations.  Therefore.  EPA  is 
considering  amendment  of  the  definition 
of  community  water  systems  such  that 
non-community  systems  serving  such 
populations  are  included.  While 
regulatory  language  is  not  proposed  in 
the  back  of  this  notice,  EPA  may  include 
in  the  final  regulations.  The  effect  of  this 
amended  definition  would  be  that  the 
Revised  Primary  Drinking  Water 
Regulations  would  apply  to  such 
systems  as  schools,  factories,  and  day 
care  centers;  MCLs  monitoring,  reporting 
and  public  notice  would  apply  for  the 
VOCs  and  other  contaminants  that  will 
be  included  in  the  Revised  Regulations. 
The  definition  of  community  water 
systems  would  include  non-community 
systems  that  serve  at  least  25  non- 
transient  people  over  6  months  a  year, 
and  it  is  estimated  that  10  to  15  percent 
of  158,000  non-community  water 
systems  would  be  included.  In  definition 
of  a  community  water  system  would  be 
amended  to  read  as  follows: 

Community  Water  Systems  means  a  public 
water  system  which  serves  as  least  15  service 
connections  used  by  year-round  residents  or 
regularly  serves  at  least  25  of  the  same 
persons  over  six  months  per  year. 

Six  months  would  be  included  as  a 
reasonable  projection  of  what  period 
could  represent  a  long-term  health  risk; 
EPA  requests  comment  on  this  specific 
time  period  and  this  definition.  Public 
comments  are  requested  on  this 
approach  that  would  include  such 
systems  as  schools  and  factories  in  the 
definition  of  community  water  systems 
in  the  Revised  Primary  Drinking  Water 
Regulation,  and  the  specific  definition  of 
what  would  constitute  this  kind  of 
system. 

IV.  Best  Technology  Generally 
Available  for  Section  1415  Variances 

Today's  rule  proposes  a  new  section 
142.61,  "Variances  from  the  maximum 
contaminant  level  for  volatile  organic 
chemicals."  This  section  implements 
section  1415(a)(1)  of  the  SDWA  for 
VOCs.  Under  this  section  of  the  Act, 
EPA  or  the  primacy  State  may  grant 
variances  from  national  primary 
drinking  water  regulations  if  certain 
conditions  are  met.  These  conditions 
include:  (1)  An  inabiUty  to  meet  the 
MCLs  despite  application  of  best 
technology  which  the  Administrator 
finds  are  generally  available,  (2)  a 
finding  that  the  variance  will  not  result 
in  an  unreasonable  risk.  (3)  a 
compliance  schedule.  (4)  implementation 
of  such  additional  control  measures  as 
may  be  required,  and  (5)  public  notice  of 


the  proposed  variance  and  opportunity 
for  a  hearing. 

The  purpose  of  today's  proposed 
regulation  under  Section  1415  is  to 
identify  the  "best  technologies, 
treatment  techniques,  or  other  means 
that  the  Administrator  finds  are 
generally  available  (taking  costs  into 
consideration)."  SDWA  section 
1415(a)(1)(A).  These  are  the  technologies 
that  the  system  must  install  or  agree  to 
install  as  a  condition  of  receiving  the 
variance.  This  regulation  is  modeled  on 
the  variance  rule  promulgated  for 
trihalomethanes  in  40  CFR  142.60  (48  FR 
8406,  February  28. 1983). 

EPA  believes  that  packed  tower 
aeration  and  granular  activated  carbon 
adsorption  are  best  technologies 
generally  available,  considering  costs 
under  section  1415.  EPA  reached  this 
conclusion  based  on  the  analysis  in 
section  in  of  this  notice.  Subsection  (a) 
and  (b)  of  proposed  S  142.61  specify  the 
two  best  technologies  generally 
available  and  that  they  must  be  used 
unless  they  are  not  technically 
appropriate  or  technically  feasible  for 
the  system.  In  any  event,  systems  shall 
be  required  to  evaluate  alternative 
treatment  methods  specified  in 
subsection  (c)  as  part  of  the  schedule  of 
compliance.  These  treatment 
alternatives  are  discussed  in  section  m. 
If  a  method  is  technically  feasible, 
economically  reasonable,  and  will 
achieve  removals  commensurate  with 
the  costs  incurred,  the  Administrator  or 
primary  State  will  require  use  of  that 
method  (see  subsection  (d)). 

If  a  State  intends  to  grant  variances  to 
the  VOC  regulations,  it  must  issue 
variances  that  are  no  less  stringent  than 
those  issued  under  this  section.  States 
intending  to  issue  these  variances  would 
have  to  adopt  comparable  authority  to 
receive  or  retain  primary  enforcement 
authority  under  section  1413  of  the  Act. 

EPA  invites  comment  on  all  aspects  of 
this  proposed  variance  regulation.  In 
particular,  EPA  solicits  comment  on  the 
findings  of  best  technology  generally 
available  under  section  1415  and  the 
specification  of  alternate  technologies. 

V.  Compliance  Monitoring  Requirements 

Compliance  monitoring  requirements 
are  being  proposed  for  the  purpose  of 
determining  if  public  water  systems  are 
distributing  drinking  water  that  meets 
the  MCLs.  As  a  class  of  chemicals, 
VOCs  are  included  in  the  second  tier  of 
the  three  tiered  approach  presented  in 
the  Phase  II ANPRM  published  on 
October  5. 1983  (48  FR  45502).  The  tiers 
are  as  follows: 

Tier  I — Those  which  occur  with 
sufficient  frequency  and  which  are  of 
sufficient  concern  to  warrant  national 


^ 


regulation  (MCLs)  and  consistent 
monitoring  and  reporting. 

TYerZ/— Those  which  are  of  sufficient 
concern  to  warrant  national  regulation 
(MCLs)  but  which  occur  at  limited 
frequency,  justifying  flexiUe  national 
minimum  monitoring  requirements  to  be 
applied  by  State  authorities. 

Tier  ///—Those  which  would  not 
warrant  development  of  a  regukbon  but 
for  which  non-regulatory  health 
guidance  coukl  be  provided  to  States  or 
water  systems. 

The  three  tiered  approach  was 
developed  to  provide  a  framework  for 
developing  MCLs  and  monitoring 
requirements  according  to  the 
significance  of  the  contaminants  in 
drinking  water,  the  extent  of 
contamination,  and  the  predictability  of 
occurrence  or  potential  occurrence  in 
drinking  water. 

Tier  0  includes  those  contaminants 
which  may  sometimes  be  predictable  in 
drinking  water  based  upon  a  multiplicity 
of  factors  such  as  geological  conditions, 
type  of  source,  historic  record,  or 
proximity  of  sources  of  drinking  water 
contamination  such  as  industries  and 
hazardous  waste  sites.  Cases  such  as 
these  appear  to  warrant  conferring 
discretion  on  States  so  that  activities 
can  be  tailored  to  regional  conditions. 
Thus,  although  compliance  with  the 
MCL  would  be  required  in  all  cases. 
States  are  being  provided  flexibility  in 
establishing  monitoring  requirements 
within  minimum  federal  requirements. 

In  the  developmopt  of  VOC 
compliance  monitoring  requirements. 
EPA  considered:  (I)  The  differences 
between  ground  and  surface  water 
systems,  the  (2)  collection  of  samples 
which  are  representative  of  consumer 
exposure,  the  economic  burden 
associated  with  the  sampling  and 
analytical  costs,  and  (4)  the  limited 
occurrence  of  VOCs  and  the  need  for 
States  to  take  an  active  role  in  requiring 
increased  monitoring  over  the  federal 
minima.  EPA  has  determined  that  the 
sampling  and  analytical  costs  are 
reasonable  and  that  there  are  sufficient 
analytical  laboratories  capable  of 
handling  sample  analyses  in  the  scheme 
proposed  if  the  initial  mom'toring 
requirements  are  phased-in  over  a 
period  of  several  years. 

Surface  and  ground  waters  have  been 
considered  separately  because:  (1)  The 
sources  and  mechanisms  of 
contamination  for  these  systems  are 
different,  (2)  the  overall  quality  of 
ground  waters  tends  to  change  more 
slowly  with  time  than  does  the  quality 
of  surface  waters,  and  (3)  ground  water 
contamination  is  usually  a  localized 
problem  confined  to  one  or  several  wells 
within  a  system.  For  ground  water 


systems,  sam^Ming  will  be  done  at  entry 
points  to  the  distribution  system  since 
VOC  contasunation  of  the  water 
reaching  the  consumer  t*  not  expected 
to  increase  within  the  distributian 
system.  However,  source  monitoring 
results  may  be  used  to  decrease  the 
number  of  samples  taken  at  entry  points 
to  the  distribution  system  or  to  reduce 
the  frequency  of  monitoring  for  the 
determination  of  compliance  vtrith  the 
MCL.  Reductions  in  the  number  of 
samples  or  frequency  of  monitoring,  if 
appropriate,  will  be  determined  by  the 
primacy  agency. 

EPA  has  identified  situations  where 
monitoring  should  be  more  frequent.  The 
probability  of  contamination  of  a  water 
supply  increases  when  one  or  more  of 
the  following  conditions  exist:  (1) 
Proximity  to  large  population  areas,  (2) 
nearby  commercial  or  industrial  use  of 
VOCs,  and  (3)  lack  of  protection  of  the 
water  source  by  natural  factors  or  land 
use  controL  It  is  important  to  identify 
industrial,  commercial  or  municipal 
facilities  that  haiKile  wastes  or  use 
solvents  and  to  locate  abandoned  waste 
sites.  Surface  water  systems  may  be 
protected  by  land  use  restrictions  or  by 
remotness  of  the  sources  from  VOC- 
based  activities.  Ground  water  systems 
may  be  protetted  naturally  by  geological 
formations  above  the  aquifers  that  are 
impermeable  to  VOCs  used  or  stored 
near  the  surface,  or  by  strict 
management  practices. 

A.  Proposed  Monitoring  Requirements 

The  fundamental  questions  that  were 
considraed  in  developing  the  proposed 
compliance  monitoring  requirements  are 
the  following: 

•  How  can  monitoring  regulations  be 
developed  to  provide  States  with  an 
active  role  sudi  that  resources  are 
efficiently  utilized? 

•  What  minimum  requirements 
should  be  set? 

•  What  distinctions  should  be  made 
between  ground  and  surface  water 
systems? 

— What  locations  for  sampling? 
— ^Number  of  samples  per  ssrstem? 
— One-time  monitoring  or  monitoring 

over  a  period  of  time?  Should 

minimum  repeat  frequency  be 

established?  What  frequency  and 

upon  what  basis? 
— How  must  time  should  be  allowed  for 

public  water  systems  to  complete  the 

monitoring  requirements? 
— What  is  the  cost  of  monitoring  per 

system? 

•  What  sampling  requirements  should 
be  set? 

•  What  follow-up  actions  may  be 
needed  to  assist  the  public  water 


systems  and  the  States  when  positives 
are  reported? 

— Follow-up  confirmation  sampling? 
— ^Health  and  treatment  advisories? 

•  What  reporting  and  public  notice 
requirements  should  be  set? 

Public  comments  are  requested  on 
each  question  above  as  they  relate  to 
the  proposed  requirements  discussed 
below  and  the  other  alternatives 
presented. 

EPA  believes  diat  all  systems  should 
condoct  at  least  cme  initial  round  of 
monitoring  to  determine  the  extent  of 
cmrtamination  df  water  sapphea  and  to 
provide  maximum  consumer  knowledge 
of  the  quality  of  their  drinking  water. 
EPA  also  believes  that  there  should  be 
miniminn  requirements  for  repeat 
sampling  since  the  vulnerability  oi  a 
system  to  VOC  contamination  may 
change  with  changing  land  and  water 
use  and  waste  disposal  practices.  The 
repeat  semiring  requirements  should 
reflect  the  potentia)  for  contamination  (rf 
the-system  (i.e.,  Ae  most  vulnerable 
systems  should  monit(H'  the  most 
frequently).  He  States  riioald  recertify 
the  volnerabtlity  status  of  each  system 
on  an  ammal  basis.  Systems  shoold 
notify  the  State  vriienever  a  significant 
change  takes  place  that  could  affect  the 
vidnerability  of  the  system  (e.g.,  change 
in  water  source,  new  VOC-based 
industry  nearby  or  a  positive  VOC 
anal3r8is). 

Several  approaches  to  monitoring 
requirements  have  been  considered  by 
EPA.  Three  specific  options  are  outlined 
below  with  additional  details  provided 
in  Appendix  B.  Appendix  B  contains 
Table  B-1  a  detailed  description  of  the 
monitoring  options  considered:  further 
explanation  is  provided  in  the  analytical 
methods/monitoring  document.  In  each 
option,  requirements  are  displayed  for 
(1)  An  initial  round  of  monitoring  and  (2) 
repeat  monitoring.  In  addition,  different 
requirements  are  set  within  each  option 
for  ground  water  systems  (about  45,000) 
and  surface  water  systems  (about 
15,000).  lliese  requirements  would  also 
af^ly  to  those  water  systems  previously 
considered  non-communify  systems 
such  as  schools  and  factories.  TTie 
primary  differences  between  the  options 
relate  to  the  extent  of  specific  sampling 
requirements  and  die  opportimity  for 
State  discretion.  In  each  option, 
monitoring  for  vinyl  chloride  would  not 
be  required  fm  all  systems.  Ground 
water  systems  would  be  required  to 
analyze  for  vinyl  chloride  only  when 
other  chlorinated  2-carbon  VOCs 
(trichloroethylene.  tetrachloroethylene, 
1,2-dichloroethane,  1,1,1-trichloroethane. 
and  1,1-dichIoroethylene)  had  been 
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detected;  this  is  because  EPA  has 
concluded  that  the  most  likely 
explanation  for  vinyl  chloride  detection 
in  ground  waters  is  from  in  situ 
transformation;  no  requirements  would 
be  set  for  vinyl  chloride  monitoring  in 
surface  water  systems  because  vinyl 
chloride  is  not  expected  to  be  found  due 
to  its  high  volatility. 

In  each  option,  monitoring 
requirements  are  proposed  to  be  phased 
in  depending  upon  the  size  of  the 
systems.  leasing  in  requirements  over 
four  or  Rve  years  allows  public  water 
systems  laboratories  and  States 
sufficient  time  to  efTiciently  allocate  the 
necessary  resources  to  conduct  the 
monitoring  and  analysis.  Systems  that 
are  most  vulnerable  to  VOC 
contamination  should  sample  first;  while 
EPA  studies  have  not  shown  a  clear 
distinction  between  potential  sources  of 
contamination  and  actual  VCX] 
contamination  that  could  be  used  to 
pinpoint  specific  systems  that  would  be 
vulnerable  to  VOC  contamination,  the 
GWSS  found  the  best  correlation  was 
between  the  size  of  systems  and  VOC 
contamination.  In  general,  this  could  be 
expected  since  large  population  centers 
are  located  in  areas  of  large  commercial 
or  industrial  activity  (users  and 
producers  of  VOCs).  However,  smaller 
systems  have  also  detected 
contamination  by  VOCs.  Therefore, 
monitoring  requirements  are  proposed  to 
be  phased  in  by  system  size  with  the 
largest  systems  sampling  first. 

EPA  has  also  gathered  occurrence 
data  from  several  State  surveys.  These 
data  are  generally  consistent  with 
nationally  based  occurrence  information 
in  the  GWSS.  Although  no  additional 
projection  can  be  made  from  these  State 
surveys,  they  provide  additional  support 
for  the  initial  monitoring  requirements  in 
this  proposal.  The  regional  surveys  also 
provides  such  support;  specifically, 
these  data  support  the  decision  to  phase 
in  the  monitoring  requirements  for 
VOCs  based  on  population  since 
frequency  of  VOC  occurrence  generally 
increases  with  increasing  population 
served  by  the  community  water  systems. 
These  data  also  support  the  decision 
that  all  systems  be  required  to  monitor 
for  VOCs  since  small  and  large  systems 
have  detected  VOCs  at  relatively  high 
(Mjncentrations,  without  apparent 
sources  of  contamination. 

EPA  is  proposing  that  Option  2  be 
selected  as  the  minimum  federally 
enforceable  monitoring  requirements 
(Option  2  is  described  in  Appendix 
Table  B-1).  Option  2  provides  for 
reasonable  minimum  federal 
requirements  and  also  provides  for  State 
discretion  in  their  application.  While  the 


requirements  are  phased  in  by  size  of 
system.  States  are  encouraged  to  sample 
vulnerable  systems  as  early  as  possible. 
EPA  requests  comments  on  these  three 
options:  final  monitoring  requirements 
may  be  modified  based  on  public 
comments. 

1.  Option  1.  This  option  would  require 
all  systems  to  monitor  at  least  onc'e  over 
a  four  year  period.  The  federally 
mandated  monitoring  requirements 
would  be  relatively  stringent  under  this 
option.  The  monitoring  requirements 
would  be  phased-in  based  on  the  size  of 
the  population  served  by  the  system,  as 
follows: 


The  estimated  costs  of  this  option  at 
$150  per  sample  are  as  follows: . 

Initial  round,  $25  million/year  (average) 

for  4  years 
Repeat  monitoring.  $84  million/year 

2.  Option  2.  The  federally  mandated 
monitoring  requirements  would  be  less 
stringent  under  this  option  than  in 
Option  1.  Like  Option  1,  all  systems 
would  monitor  at  least  once  over  a  four 
year  period  but  fewer  samples  would  be 
required  than  In  Option  1.  TTie 
monitoring  program  would  be  the  same 
as  in  Option  1,  phased-in  based  on  the 
size  of  the  population  served  by  the 
system,  i.e.: 
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End  of  1  year. 
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•  Ground  water  systems  would  be 
required  to  sample  at  entry  points  to  the 
distribution  system.  The  minimum 
number  of  samples  would  be  one  sample 
per  entry  point  to  the  distiibution 
system  per  quarter  and  confirmation 
samples  would  be  required. 

•  Surface  water  systems  would  be 
required  to  sample  in  the  distribution 
system.  The  minimum  number  of 
samples  would  be  one  sample  per 
source  per  month  and  confirmation 
samples  would  be  required. 

Ground  and  surface  water  systems 
would  sample  at  least  quarterly  or 
monthly,  respectively,  for  one  year  and 
would  be  required  to  resample  any 
positive  result.  Sample  locations  for 
ground  water  systems  are  at  entry 
points  to  the  distribution  system  in  order 
that  contamination  of  any  single  well 
could  be  detected.  Sampling  in  the 
distribution  system  might  not  detect 
contamination  due  to  factors  such  as 
sample  location  and  pumping  patterns. 
It  is  thought  that  representative  samples 
can  be  obtained  within  the  distribution 
system  for  surface  waters  since  there 
are  usually  fewer  entry  points. 

Repeat  monitoring  would  be  based  on 
prior  monitoring  results  and  the 
vulnerability  of  the  system  to  VOC 
contamination.  The  repeat  monitoring 
fiequency  would  be  as  follows: 


•  Ground  water  systems  would  be 
required  to  sample  at  entry  points  to  the 
distribution  system.  The  minimum  of 
samples  for  ground  water  systems 
would  be  one  sample  per  entry  point  to 
the  distribution  system,  per  quarter  for 
one  year.  However,  if  a  system  was  not 
considered  vulnerable  to  contamination 
and  the  first  quarterly  sample  did  not 
detect  VOCs.  States  would  have 
discretion  to  reduce  the  sampling 
requirements  to  that  one  sample.  In 
other  words,  that  one  sample  in  that 
quarter  would  complete  monitoring  for 
that  year  (and  the  next  5  years). 

•  Surface  water  systems  would 
sample  at  points  representative  of  each 
source.  The  minimum  number  of 
samples  would  be  one  sample  per 
source,  per  quarter  for  one  year. 

States  would  have  discretion  on 
requiring  confirmation  samples  for 
positive  results. 

All  systems  would  be  required  to 
conduct  repeat  monitoring  except  for 
surface  water  systems  that  were  not 
vulnerable  and  did  not  detect  any  VOCs 
in  the  first  round  of  sampling.  The 
frequency  of  such  monitoring  would  be 
based  on  prior  monitoring  results  and 
the  vulnerability  of  the  system  to  VOC 
contamination.  The  monitoring 
frequency  would  be  as  follows: 


status 


VOCs  not  detactad  In  any  one 
nmpfe  and  tx>t  vulnarable. 

VOCa  not  detected  in  any  one 
tampte  and  vutneraUe. 

VOCa  detactad 


Fratjuancy 


Repeal  in  5  years.' 
Repeal  in  3  years.' 
Monthly. 


'  States  would  annoally  recertity  me  vulnerabilitv  status  of 
systems  VulnefaWity  cntona  are  discussed  in  AppefKliK  A  of 
trw  notice. 

» Suflaoo  water  systems  sample  during  four  consecutive 
quarters. 


statue' 

Ground 
water 

Surface 
water' 
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at>le. 
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Repeat  m  5 

years. 
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years. 
Quarterly 
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discretion. 
Repeal  in  3 

years.* 
Quarterly. 

■  Stales  would  armualty  recertify  the  vutneratnUty  status  of 
systems. 

'  Surface  water  systems  sampled  during  four  consecutive 
quarters. 
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States  could  reduce  the  repeat 
monitoring  requirements  for  systems 
detecting  VOCs  but  at  levels  less  than 
the  MCL  from  quarterly  sampling  to  no 
less  than  yearly  sampling  after  a 
baseline  of  data  is  developed.  A 
minimum  of  three  years  of  quarterly 
sampling  is  considered  an  adequate  time 
span  for  gathering  these  data. 

The  estimated  costs  of  this  option  of 
$150  per  sample  are  as  follows: 
Initial  round.  $9.3  million/year  (average) 

over  4  years 
Repeat  monitoring,  $17  million/year 

3.  Option  3.  More  State  discretion  is 
provided  under  this  option  than  the 
previous  options.  All  ground  water 
systems  would  monitor  at  least  once 
over  a  five  year  period.  Monitoring  of 
surface  water  systems  would  be  at  State 
discretion  based  upon  vulnerability.  The 
monitoring  program  would  be  phased-in 
based  on  the  size  of  the  population 
served  by  the  system  as  described  in  the 
previous  options  except  that  systems 
serving  less  than  500  people  would  have 
five  years  from  the  date  of  promulgation 
to  complete  the  initial  montioring,  i.e.: 


Size  of  syslem 

Compleleby 

>  10.000 

3.300  to  10,000 

End  of  1  year. 
End  ot  2  years. 
End  of  4  years. 
End  of  5  years. 

500  10  1.800 _   

>500...... : ... 

Ground  water  systems  would  be 
required  to  sample  at  entry  points  to  the 
distribution  system  at  points 
representative  of  each  well  at  least  once 
during  the  initial  monitoring  period. 
States  would  have  discretion  on 
requiring  confirmation  samples.  Specific 
requirements  for  surface  water  systems 
would  be  up  to  State  discretion  based 
upon  a  vulnerability  assessment.  Repeat 
compliance  monitoring  requirements 
would  only  be  for  those  systems  that 
detected  VOCs  in  the  initial  monitoring 
round.  States  would  have  discretion  in 
the  frequency  of  monitoring  for  those 
systems  where  VOCs  were  not  found. 
The  monitoring  frequency  would  be  as 
follows: 


StaUw' 


Surlace 
water 


VOCs  not  detected  and  not 
vulrwrabte. 

VOCs  not  detected  and  vulner- 
able 

VOCs  detected 


■  State*  would  annually  recertify  Itie  vulnerability  status  of 
systems. 

The  estimated  costs  of  this  option  at 
$150  per  sample  are  as  follows: 
Initial  round,  $3.8  million/year  (average) 

over  5  years 


Repeat  monitoring,  $2.9  million/year 

4.  Selection  of  Monitoring 
Requirements.  EPA  is  proposing  Option 
2.  The  phase-in  period  is  shorter  than 
Option  3.  as  EPA  believes  that  such 
monitoring  should  begin  and  be 
completed  as  quickly  as  feasible  given 
laboratory  capacity.  Given  the 
variability  of  VOCs  and  their  long-term 
risks,  quarterly  monitoring  is  deemed  to 
be  frequent  enough  to  provide  a 
reasonable  representation  of 
contamination  and  provide  adequate 
health  protection.  The  monitoring 
requirements  are  thought  to  be 
economically  feasible.  As  an  example,  a 
system  of  25  people  with  one  well  would 
have  annual  costs  of  $600  or  $2  per 
month  per  person.  Large  system  costs 
per  person  would  be  less.  The 
monitoring  firequency  includes  sampling 
for  four  consecutive  quarters  during  the 
monitoring  period  for  surface  water 
systems  since  variability  of  surface 
waters  is  expected  to  be  influenced 
more  by  seasonal  and  weather 
conditions.  Groimd  water  systems 
would  be  required  to  take  four  quai-terly 
samples  unless  the  first  sample  did  not 
detect  VOCs  and  the  system  was  not 
considered  vulnerable;  in  these  cases 
States  could  waive  the  additional  three 
samples.  States  have  the  option  to 
reduce  the  repeat  monitoring 
requirements  for  vulnerable  systems 
that  have  detected  VOCs  at  levels  less 
than  the  MCLs  to  no  less  frequent  than 
once  a  year  after  a  baseline  of  data  is 
developed.  EPA  expects  that  the  States 
will  have  a  major  role  in  implementing 
these  monitoring  requirements. 
Assessments  of  vulnerabiHty,  extent  of 
contamination,  and  individual  system 
factors  will  determine  the  amount  of 
monitoring  properly  conducted  at  each 
system.  General  guidance  on  the 
determination  of  vulnerability  of 
systems  is  provided  in  Appendix  A. 

B.  Determination  of  Compliance  with 
MCLs 

All  compliance  samples  shall  be 
collected  on  the  same  day  and  analyzed 
according  to  EPA  approved  procedures. 
Compliance  wilh  the  MCL  shall  be 
computed  by  arithmetically  averaging 
the  quarterly  values  for  each  sampling 
point  at  the  end  of  one  year  for  each 
source  of  water.  If  the  average  for  any 
source  is  above  the  MCL,  that  system 
shall  be  considered  out  of  compliance. 
This  approach  is  proposed  because  of 
the  large  variations  of  raw  and  Tmished 
water  quality  that  may  occur  in  a  year. 
In  addition,  ground  water  or  surface 
water  systems  with  multiple  sources  and 
treatment  plants  could  serve  some 
consumers  high  levels  of  VOCs  in  a 


portion  of  the  system  over  a  period  of 
many  years.  Determination  of 
compliance  by  averaging  the  results 
from  various  sampling  points  across  the 
system  could  mask  the  higher  exposure 
of  these  consumers. 

C.  Public  Comments 

Public  comments  are  requested  on  the 
proposed  monitoring  requirements  and 
speciflcally  on  each  of  the  fundamental 
questions  that  address  monitoring  listed 
previously.  In  addition: 

•  Are  the  proposed  requirements 
affordable  by  public  water  systems, 
especially  small  systems? 

•  Are  the  frequencies  proposed 
adequate  to  measure  variability  of 
VOCs  in  the  drinking  water? 

•  Is  the  active  role  of  the  States  in  the 
proposal  a  reasonable  expection? 

•  The  proposal  for  determination  of 
compliance  would  provide  that  parts  of 
a  system  could  be  out  of  compliance 
(and  public  notice  required).  This  is  a 
distinct  change  from  the  Interim 
Regulations  which  measured  compliance 
for  the  entire  public  water  system.  Is 
this  approach  reasonable  to  provide 
maximiun  protection  of  the  consumers? 

VI.  Monitoring  for  Unregulated 
Contaminants 

This  section  addresses  other  VOCs  for 
which  MCLs  and  compliance  monitoring 
requirements  have  not  been  proposed. 
Monitoring  requirements  are  being 
proposed  in  this  notice  for  these  other, 
"unregulated"  VOCs.  The  discussion 
below  provides  background  information, 
describes  statutory  authority,  and 
explains  the  proposed  requirements. 

A,  Summary  Statement  of  the  Problem 

Contamination  of  drinking  water  by 
organic  pollutants  is  recognized  as  a 
serious  problem  across  the  country. 
Contamination  has  been  detected 
through  limited  federal.  State  and  local 
monitoring  actions.  Only  a  small 
percentage  of  systems  have  actually 
sampled  their  water  to  assess  water 
quality  for  organic  contaminants. 
Monitoring  is  currenUy  not  being 
conducted  in  a  comprehensive  manner 
by  public  water  systems  which  would 
serve  to  alert  the  public  to  potential 
health  risks  in  their  drinking  water  and 
the  need  for  remedial  action.  Results  of 
compliance  monitoring  for  drinking 
water  standards  would  provide 
additional  information  but 
implementation  of  these  standards  are 
several  years  away  and  will  not  cover 
all  possible  contaminants  in  drinking 
water.  Moreover,  monitoring  is 
necessary  to  identify  additional 
contaminants  which  may  require        * 
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National  Primary  Drinking  Water 
Regulations. 

B.  Statutory  Authority 

The  establiahmen)  of  monitoring 
regulations  is  authorized  by  section 
1445(a)  of  the  SDWA  which  states: 

Every  person  who  is  a  supplier  of  water, 
.  .  .  shall  establish  and  maintain  such 
records,  make  such  reports,  conduct  such 
monitoring,  and  provide  such  information  as 
the  Administrator  may  reasonably  require  by 
regulation  to  assist  him  in  establishing 
regulations, ...  in  evaluating  the  healOi  risks 
of  unregulated  oootarainants  or  in  advising 
the  puUic  of  such  risks. 

C  Background 

In  recent  years,  numeroos  organic 
chemical  contaminants  have  bem  found 
in  drinking  water  including  volatile 
synthetic  organic  chemicak.  pesticides, 
disinfection  by-products  and  other 
synthetic  oiganic  chemicals. 

Assessment  of  the  quality  of  drinking 
water  in  the  U.S.  has  been  accomplished 
through  various  monitoring  activities 
including:  (1)  Compliance  monitoring  for 
the  drioldng  water  standards.  (2)  EPA 
conducted  naticmal  statistically 
designed  surveys  of  selected  drinking 
water  supplies.  (3)  State  surveys,  (4). 
responses  to  contamination,  and  (5) 
research  studies. 

These  monitoring  activities  have  been 
partially  successful  in  determining  the 
quality  of  the  nation's  drinking  water 

•  Widespread  contamination 
potential  of  public  water  supplies  has 
been  determined  to  exist  through  these 
monitoring  efforts.  For  example: 
— ^About  20  percent  of  public  water 
systems  detected  at  least  a  trace  of 
y/OCa  in  the  1000  city  ground  water 
survey. 
— Sampling  of  ground  waters  around 
hazardous  waste  sites  has  identified 
many  synthetic  organic  chemicals 
(SOCs)  that  threaten  public  water 
supplies. 
— ^Pesticides  in  ground  and  surface 
waters  are  the  most  recent  concern  as 
various  pesticides  have  been  detected 
in  water  supplies  across  the  country; 
e.g.,  aldicarb,  dibromochloropropane 
(DBCP).  ethylene  dibromide  (EDB). 
and  alachlor. 

However,  most  small  (and  many 
large)  public  water  systems  are  unaware 
of  possible  contamination  of  their 
supplies.  Except  for  certain  large 
systems  and  those  in  aggressive  States, 
public  water  systems  are  not  taking 
initiatives  in  monitoring  for  organics  in 
their  drinking  water.  Besides  the 
chemicals  that  are  known,  it  seems  that 
every  few  months  a  new  chemical  is 
delected  in  drinking  water  that  draws 


much  public  attention  resulting  in  a 
wide  variety  of  responses. 

What  appears  to  be  needed  is  a 
systematic  and  comprehensive 
monitoring  program  that  wwld 
determine  the  quality  of  drinking  water 
in  public  water  systems  across  the 
country.  This  would  enhance  public 
awareness  of  drinking  water  quality, 
encourage  control  actions  (whien 
appropriate,  before  standards  could  be 
implemented)  and  provide  the  basis  for 
standard  setting  for  additional 
contaminants. 

Major  interest  in  a  numitoring 
program  is  being  shown  by  Congress  in 
legislation  that  would  require 
monitoring  for  unregulated  organic 
chemicals.  Congressional  debate  has 
focused  on  the  need  for  mive  occurrence 
data  for  standard  setting  and  for 
widespread  monitoring  of  unregulated 
contaminants.  The  intent  of  the 
monitoring  requirements  discussed  by 
the  Congress  was:  (1)  Elevate  public 
awareness  regarding  the  quality  of  their 
drinking  water.  (2)  identify  problems  of 
gross  contamination  for  immediate 
remedial  action  by  State  and  local 
authorities,  and  (3)  identify  additional 
contaminants  for  regulation.  In 
Congress'  view,  requiring  monitoring 
would  stimulate  interm  measures  for 
public  health  protection  until  drinking 
water  regulations  could  be  promulgated. 

Given  the  apparent  need  for  a 
monitoring  program,  EPA  sponsored  a 
public  woricshop  in  November  1984.  to 
discuss  the  need  for  and  specific  aspects 
of  possible  monitoring  regulations  for 
unregulated  contaminants  in  drinking 
water.  Representatives  of  States, 
utilities,  public  interest  groups, 
analytical  laboratories  and  consultants 
attend  the  workshop.  The  universe  of 
organic  chemicals  considered  potential 
drinking  water  contaminants  was  split 
into  two  groups  for  evaluation  by  the 
workshop  participants: 

(a)  VOCs.  Available  analytical 
procedures  with  modifications  can 
measure  up  to  50  to  60  VOCs  at  a  cost  of 
about  $150  to  $200  per  sample. 
Depending  upon  laboratory  capabUities 
(e.g.,  GC  vs.  GC/MS)  and  other 
requirements  such  as  quality  assurance 
(QA)  and  confirmation  of  positives, 
costs  could  range  up  to  a  maximimi  of 
$400  to  $500  per  sample  for  50  to  60 
VOCs.  The  analytical  capabilities  of 
laboratories  have  improved  over  the  last 
few  years  and  laboratories  are  generally 
more  aware  of  QA  aspects  of  trace 
contaminant  analyses.  Most  public 
water  systems  serving  over  10,000 
people  are  already  monitoring  for 
trihalometiianes  (TTHMs)  using  similar 
analytical  procedures. 


(b)  Pesticides  and  other  higher 
molecular  weight  SOCa.  While  some 
pestiddes/SOCs  can  be  measured 
together,  separate  analytical  techniques 
are  generally  required  for  analysis  of 
pesticides  and  SOCs.  Presently, 
analytical  methodologies  and  laboratory 
capabilities  are  very  limited  for 
widespread  use.  Costs  would  be  in  the 
range  of  $1500  to  $2000  per  sample. 

Workshop  participants  also  carefully 
reviewed  the  recent  experience  in 
California  in  which  the  State  legislature 
enacted  legislation  requiring  monitoring 
for  a  large  number  of  VOCs,  SOCs  and 
pesticides  by  public  water  systems 
serving  greater  than  200  service 
connections.  Serious  problems  have 
been  found  in  analytical  methodology 
and  laboratory  capability  for  many  of 
the  pesticides  and  SOCs  required  for 
analysis. 

Workshop  participants  concluded  that 
EPA  should  develop  regulations  for 
monitoring  for  unregulated 
contaminants.  General 
recommendations  are  provided  below: 
(speciflc  recommendations  of  the 
workshop  are  provided  in  Table  13). 

•  EPA  should  initially  proceed  with 
development  of  monitoring  regulati'ons 
for  40  to  50  VOCs  at  all  public  water 
systems. 

•  Before  regulations  are  set  for 
pesticides  and  SOCs,  EPA  should 
develop  additional  analytical 
capabilities,  background  occurrence  and 
information  or  vulnerability  of  systems. 
Participants  felt  that  because  of  the 
expense  of  monitoring,  EPA  should 
develop  monitoring  regulations  such  that 
they  applv  only  to  areas  vulnerable  to ' 
pestidde/SOC  contamination.  The 
National  Pesticide  Survey,  now  in 
planniitg.  would  assist  in  providing  some 
of  this  data. 

•  The  workshop  did  recommend, 
however,  that  monitoring  could  be 
initiated  right  away  for  a  limited  number 
of  pesticides  for  which  suffident 
information  is  available. 

Table  13. — Recommendations  of 
Monitoring  Workshop 

VOCs 

•  Require  monitoring  by  all 
community  systems  for  at  least  50 
VOCs. 

•  Sample  each  well  or  surface  water 
source  in  distribution  system. 

•  Repeat  monitoring  every  3  years  for 
all  systems. 

— Repeat  annually  for  positives  above 

an  action  level. 
— State  can  modify  based  upon 

vulnerability  assessment 
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•  Positive  results:  confirm  by  follow- 
up  sample. 

•  Report  to  public  ail  confirmed 
results.  Report  all  results  to  State  and 
EPA. 

•  Provide  Health  Advisories  to  enable 
public  to  understand  the  potential  health 
risks. 

SOCs/Pesticides 

•  Conduct  national  survey  prior  to 
development  of  monitoring  regulations 
— Costs  of  all  systems  to  do  all  SOCs/ 

Pesticides  prohibitive  [$1500  to  $2000 

per  sample) 
— Sensible  approach:  directed 

monitoring  for  those  SOCs/Pesticides 

most  likely  to  be  present 
— Survey  should  be  conducted  to  collect 

data  on  occurrence  and  vulnerability 

to  contamination 

Alternate  Approach  to  SOCs/Pesticides 

•  Set  monitoring  regulations  where 
States  have  great  flexibility  to  design 
program 

•  Require  a  number  of  screening  tests 
(4  to  6)  and  evaluate  unidentified  peaks 

•  States  can  add/delete  chemicals 
from  list  based  on  previous  monitoring 
experience,  usage  and  production 
patterns 

•  One  sample  per  system  (composites 
from  different  wells-OK) 

•  Phase  in  over  4  years 

•  Surface  water  systems:  quarterly  for 
1  year.  Composite  sample  for  seasonal 
variations 

•  Sufficient  laboratory  capability 
exists 

•  Confirmed  positives  along  with 
Fiealth  Advisories  should  be  reported  to 
the  public  in  press  releases  or  reports. 
Not  in  water  bills. 

The  National  Drinking  Water 
Advisory  Council  (NDWAC)  considered 
this  issue  in  its  December  1984  meeting 
and  recommended  that  a  systematic 
national  monitoring  program  for 
unregulated  VOCs  and  pesticides/SOCs 
be  implemented.  The  NDWAC 
emphasized  the  need  for  VOC 
monitoring  and  monitoring  for  a  limited 
number  of  pesticides  for  which  sufficient 
analytical  capabilities  exist.  Monitoring 
regulations  for  other  pesticides/SOCs 
would  follow  as  analytical  methods  and 
occurrence  and  health  data  become 
available. 

D.  Summary  of  Proposal 

Because  similar  analytical  procedures 
for  the  nine  VOCs  can  also  measure 
numerous  other  VOCs  at  relative  small 
additional  costs,  monitoring  regulations 
are  being  proposed  for  other  VOCs  in 
this  notice.  Monitoring  for  most 
pesticides  and  other  SOCs  is  more 
costly  and  additional  time  is  needed  to 


develop  analytical  methods  and 
baseline  occurrence  data  (i.e.,  which 
pesticides  should  be  monitoring  for  and 
in  what  locations)  such  that  directed 
monitoring  requirements  can  be 
developed  (i.e.,  only  those  systems 
vulnerable  to  contamination  would  be 
required  to  monitor).  The  National 
Pesticides  Survey  will  provide  much  of 
this  preliminary  data. 

1.  Selection  of  Contaminants 

Two  approaches  have  been 
considered  in  the  selection  of  specific 
VOCs  to  be  included  in  a  monitoring 
regulation.  The  first  and  most 
comprehensive  approach  is  to  include 
all  VOCs  that  can  be  detected  (without 
complicating  analytical  problems)  using 
the  purge  and  trap  gas  chromatography 
techniques  described  in  Section  III  of 
this  proposal.  Table  14  provides  a  list  of 
the  VOCs  that  can  potentially  be 
included  as  part  of  this  proposal.  The 
second  approach  considered  is  to 
include  only  those  VOCs  which  have 
been  detected  in  drinking  water  supplies 
to  date  and  which  have  known  and 
potential  adverse  health  effects  of 
human  exposure.  EPA  beheves  that  the 
monitoring  efforts  should  include  all 
chemicals:  (1)  That  have  been  detected 
or  are  likely  to  occur  in  drinking  water, 
(2)  that  have  not  been  ruled  out  as 
posing  no  adverse  health  risk,  and  (3) 
that  can  be  measured  with  little 
additional  analytical  effort.  EPA  is 
proposing  that  Uie  VOCs  listed  in  Table 
14  be  included  in  monitoring 
requirements  as  part  of  this  proposal. 
The  compounds  included  are: 

•  Four  trihalomethanes  (identified  in 
the  November  29, 1979  Federal  Register 
and  regulated  in  CWS  serving  more  than 
10,000  persons): 

•  Additional  VOCs  being  considered 
for  later  phases  of  the  Revised 
Regulations; 

•  VOCs  not  included  above  but 
detected  in  the  Ground  Water  Supply 
Survey  and  various  federal  and  State 
surveys. 

•  Other  VOCs  based  upon  their 
potential  for  occurrence  in  drinking  • 
water:  VOCs  detected  in  waste  waters, 
surface  or  ground  waters  or  have 
widespread  dispersive  use  patterns  and 
high  production;  and 

•  Other  VOCs  based  upon  ease  of 
analytical  determinations.  The  VOCs  in 
Table  14  can  be  measured  in  a  single 
analysis  by  GC/MS  or  by  two  separate 
analyses  using  GC.  Estimated  costs  are 
$150  to  $200  for  the  GC/MS,  and  for  the 
two  GC  analyses  $100  per  GC  analysis 
is  a  useful  rule  for  estimating  costs. 
Some  cost  savings  are  expected  by 
laboratories  if  detectors  are  used  in 


series,  thus  requiring  only  one  GC 
analysis.  The  two  analyses  include: 

•  Purgeable  halogenated 
hydrocarbons 

•  Purgeable  aromatics 

The  analysis  of  highly  volatile 
substances  can  be  accomplished  using 
the  procedures  for  the  purgeable 
hydrocarbons  through  minor 
adaptations  (e.g.,  change  the  trapping 
device). 

EPA  requests  comments  on  the 
specific  contaminants  listed  in  Table  14 
and  whether  additional  contaminants 
besides  the  51  in  this  proposal  should 
also  be  included,  such  as  synthetic 
organic  chemicals  or  pesticides. 
Development  of  Health  Advisories  for 
each  of  the  VOCs  is  planned  to  coincide 
with  the  implementation  of  the 
monitoring  requirements.  Health 
Advisories  are  non-regulatory  guidance 
on  the  health  risks  of  exposure  to 
contaminants  in  drinking  water  for 
various  durations  of  exposure. 

Monitoring  for  EDB  and  DBCP 
(compounds  requiring  low  limits  of 
detection)  requires  special  analysis 
estimated  to  cost  an  additional  $50  per 
sample.  Monitoring  for  EDB  and  DBGP 
will  only  be  required  for  systems 
considered  to  be  vulnerable  to  EDB  or 
DBCP  contamination.  Procedures  are 
currently  being  used  by  EPA,  State  and 
contract  laboratories  to  nominally 
analyze  for  EDB  and  DBCP  to  20  ng/1. 
These  procedures  are  based  on  co- 
distillation  or  liquid-liquid  extraction 
followed  by  GC  analysis  using  electron 
capture  detection.  A  draft  method  now 
available  for  EDB  and  DBCP  analyses  is 
Method  504,  Measurement  of  1,2- 
Dibromomethane  (EBD)  and  1,2- 
Dibromo-3-chloropropane  (DBCP)  in 
Drinking  Water  by  Microextraction  and 
Gas  Chromatography,  August  1985, 
available  from  the  Envrionmental 
Monitoring  and  Support  Laboratory,  U.S. 
EPA,  Cincinnati.  Ohio  45268.  Public 
comments  are  requested  on  the 
availability  and  adequacy  of  procedures 
for  routine  monitoring  for  EDB  and 
DBCP.  Also,  public  comments  on 
analytical  costs  and  precision  and 
accuracy  of  analysis  at  these  levels  are 
requested. 

Table  14.— VOCs  Proposed  in 
Monitoring  RegulatioDB  for  Unregulated 
VOCs 

Chloroform 

Bromodichloromethane 

Chlorodibromomethane 

Bromoform 

trans-1.2-Dichloroethylene 

Chlorobenzene 

m-Dichlorobenzene 

Dichloromethane 
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cis-l^-Dichloroethylene 

o-Dichlorobenzene 

1,2,4-Trichlorobenzene 

Fluorotrichloromethane 

Dichlorodifluoromethane 

Dibromomethane 

1,2-Dibromoethane  (EDB) 

l,2-Dibromo-3-chloropropane  (DBCP) 

Toluene 

p-Xylene 

o-Xylene 

m-Xylene 

1,1-Dichloroe  thane 

1,2-Dichloropropane 

l,l.Z2-Tetracfaloroethane 

Ethylbenxene 

1,3-DichIoropropane 

Styrene 

Chloromethane 

BrOmomethane 

Bromochloromethane 

1 ,2,3-TrichIoropropane 

1,2,3-THcfalorobeinene 

n-Propylbenzene 

1,1.1,2-Tetrachloroethane 

Chloroe  thane 

1,1,2-Trichloroethane 

Pentachloroethcuie 

bis-2-Chk>roi8opropyl  ether 

seo-Oichloropropane 

1,2,4-lYiniethylbienzene 

n-Butylbenzene 

Naphthalene 

hexachlorobutadiene 

o-Chlorotoluene 

p-Chlorotoluene 

1,3,5-Trimethylbenzene 

p-Isopropyltoluene 

1,1-Didiloropropane 

iso-Propylbenzene 

tert-Butylbenzene 

sec-Butylbenzene 

Bromobenzene 

Analysis  for  unregulated 
contaminants  must  be  conducted  in 
laboratories  certified  by  the  State. 
Because  the  monitoring  for  unregulated 
contaminants  will  be  required  before 
full  certification  programs  can  be 
implemented,  interim  certification  will 
be  provided  to  those  laboratories  that 
are:  (1)  Presently  certified  for 
trihalomethane  analyses  and,  (2)  able  to 
analyze  performance  evaluation 
samples  for  additional  VOCs  within 
acceptable  limits  (±20%,  ±40%). 

2.  Proposed  Monitoring  Requirements 
for  Unregulated  VOCs 

Three  options  for  the  establishment  of 
minimum  monitoring  requirements  were 
considered  for  unregulated  VOCs.  These 
options  are  similar  to  those  described 
for  VOC  compliance  monitoring  (Section 
IV  of  this  proposal].  The  options  range 
from  an  extensive  federally  mandated 
specific  monitoring  program  to 
monitoring  program  whose  specifics 
(e.g.,  repeat  monitoring  frequencies] 


would  be  largely  determined  by  the 
States.  The  second  option  below  is 
being  proposed  because  EPA  considers 
that  such  a  monitoring  program  provides 
reasonable  minimnin  federal 
requirements  and  allows  for  State 
discretion  in  their  application.  Of 
course,  systems  need  not  monitor  for 
unregulated  contaminants  as  frequently. 

Insofar  as  possible,  the  monitoring 
requirements  for  unregulated  VOCs  will 
be  similar  to  those  proposed  for 
compliance  monitoring  under  the 
NPDWR  so  that  systems  will  be  allowed 
to  use  the  same  samples  for  analysis  of 
both  the  VOCs  in  Table  14  and  the 
VOCs  for  which  MCLs  are  proposed.  In 
addition  provisions  for  "grandfathering" 
previous  data  for  acceptable  quality  are 
included.  The  three  options  for  minimum 
federally  mandated  monitoring 
requirements  outlined  below  generally 
correspond  to  the  three  options 
described  earlier  for  compliance 
monitoring  for  the  VOCs  in  this 
proposal.  Appendix  B  provides 
additional  details  on  each  of  the  options. 

a.  Option  1.  This  option  proposes 
relatively  stringent  monitoring 
requirements  and  includes  minimum 
repeat  monitoring  for  all  systems.  The 
monitoring  program  would  be  phased-in 
over  a  four  year  period  based  on  the  size 
of  the  population  served  by  the  water 
system  in  a  similar  manner  as  described 
under  Option  1  of  the  proposed 
compliance  monitoring  requirements. 
Ground  water  systems  would  be 
required  to  sample  once  at  the  well 
head.  Surface  water  systems  would  be 
required  to  sample  quarterly  for  one 
year  in  the  distribution  system  at  points 
representative  of  each  source.  All 
systems  would  be  required  to  resample 
positive  samples.  All  systems  would  be 
required  to  repeat  monitoring  every  10 
years. 

b.  Option  2.  This  option  is  the  same  as 
Option  1  above  except  that  it  provides 
for  State  discretion  on  resampling 
positive  results;  repeat  monitoring 
requirements  would  not  be  required  but 
woud  be  at  State  discretion. 

c.  Option  3.  Under  this  option  all 
systems  would  monitor  once  over  a  five- 
year  period.  Monitoring  would  be 
phased-in  by  the  size  of  population 
served  by  the  water  system  as  described 
under  Option  3  of  the  compliance 
monitoring  requirements.  Ground  water 
systems  would  be  required  to  randomly 
sample  only  25  percent  of  their  wells 
and  the  sampling  would  be  done  at  the 
well  head.  The  State  would  have 
discretion  on  whether  to  require 
confirmation  samples.  Also.  States 
would  have  discretion  on  whether  to 
require  surface  water  systems  to 
monitor  based  upon  a  vulnerability 


assessment  There  is  no  repeat 
monitoring  requirement  under  this 
option. 

Estimated  additional  monitoring  costs 
for  the  three  options  are  shown  in  Table 
15.  These  costs  are  based  on  the 
assumption  that  water  supply  systems 
will  opt  to  monitor  for  compliance  with 
MCLs  and  for  unregulated  VOCs 
simultaneously.  Details  are  presented  in 
the  Methods/Monitoring  Document 
referenced  in  Section  IX. 

Table  15.— Costs  for  Monitoring  of. 
Unrequlateo  VOCs 
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d.  Selection  of  Monitoring 
Requirements.  Option  2  is  being 
proposed  and  Table  16  summarizes  the 
proposed  monitoring  requirements.  As 
discussed  above,  one  sample  for  every  ° 
well  is  felt  to  be  needed  to  collect 
representative  data;  geologic  conditions, 
pumping  patterns,  and  other  factors  are 
known  to  result  in  variations  between 
wells  in  the  same  well  field  (e.g..  certain 
wells  are  contaminated  but  another 
close  by  well  is  not].  The  variabiUty  in 
concentration  levels  is  also  known  to 
vary  but  it  is  felt  that  one  sample  should 
determine  if  the  well  is  contaminated  by 
VOCs;  the  levels  may  vary  but  the  VOC 
analysis  will  detect  if  VOCs  are  present. 
Confirmatory  analyses  and  follow-up 
actions  by  the  State  would  be  expected 
to  determine  the  more  precise  nature  of 
the  contamination. 

Table  16.— Proposed  MoNrroRiNO 
Requirements  for  Unreguukteo  VOCs 


Initial  UonHaing 

•  All  systems  monNor  onoa  ovsr  tour  yem 

•  Requiremants  are  by  system  sizo: 

Size  o(  System  CompMe  by  End  of 

>  10.000 1  year. 

3.300  to  lOXWO i  J 


<S.300 4  1 

•  Ground  Watar  Syslemr  One  sampto  anliy  point  to  dMri- 
iMtion  system. 

•  Surface  Watar  Systems:  Ouarlerty  samplaa  per  eech 
source  tor  one  yeer  at  points  in  dtotrtxjtion  system  repre- 
sentative ol  each  source. 

Repaat  UonHohng 

•  State  discrelion  tor  repeat  sampling,  dapendanl  upon 
vulneraMtty  and  results  ol  first  round  of  monitoring. 


EPA  is  proposing  to  implement  this 
option  through  a  new  regulation  to  be 
codified  at  40  CFR  141.4a  EPA  would 
delete  existing  S  141.40,  "Special 
monitoring  for  organic  chemicals".  This 
regulation  was  adopted  in  1975  to  allow 
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the  Agency  to  require  designated 
systems  to  conduct  monitoring  for 
specified  organic  chemicals.  Because  the 
new  regulation  provides  a 
comprehensive  scheme  for  monitoring 
for  VOCs,  old  §  141.40  will  be  deleted. 
EPA  intends  to  propose  more  monitoring 
requirements  for  other  organic  and 
inorganic  contaminants  which  will 
appear  as  a  subsection  to  S  141.40  or  as 
a  new  section  in  Subpart  E  of  Part  141. 

States  are  expected  to  play  a  major 
role  in  implementation  of  these 
monitoring  requirements  especially  in 
activities  following  the  first  round  of 
sampling.  Depending  upon  the 
vulnerability  of  systems  and  results  of 
the  first  sampling,  States  are  encouraged 
to  require  confirmation  of  contamination 
and  assist  in  remedial  measures  for 
removal  of  these  contaminants  from 
drinking  water. 

Public  comments  are  requested  on  the 
need  for  monitoring  for  unregulated 
contaminants  and  on  specific  aspects  of 
the  proposed  requirements.  For 
example,  public  comments  are 
specifically  requested  on  if  repeat 
monitoring  requirements  shotdd  be  set 
at  every  10  years  or  some  other  period 
or  if  State  discretion  is  suffidmt  for 
repeat  monitoring. 

Vn.  Reporting  Requirements 

The  Interim  Regulations  currendy 
require  public  water  systems  to  report 
monitoring  data  to  States  within 
specified  time  periods.  No  changes  are 
being  proposed  in  those  requirements 
for  the  Revised  Regulations.  Public 
comments  are  requested  on  those 
requirements  and  whether  they  should 
be  changed. 

For  monitoring  unregulated  VOCs, 
requirements  are  proposed  such  that 
public  water  systems  will  report  the 
analytical  results  of  the  imregulated 
contaminants  to  either,  (a}  The  State,  if 
the  State  has  adopted  the  monitoring 
requirements  for  the  unregulated 
contaminants,  equivalent  to  those 
required  by  the  federal  regulations,  or 
(b)  to  EPA  if  the  State  has  not  adopted 
equivalent  monitoring  requirements. 
Any  State  which  adopts  equivalent 
monitoring  requirements  will  be  asked 
to  submit  all  of  the  information  to  EPA 
so  that  EPA  can  compile  a  nationwide 
file  on  the  occurrences  and  levels  of 
these  unregulated  contaminants.  EPA 
intends  to  use  the  analytical  results  to 
evaluate  the  health  risks  of  the 
contaminants  and  believes  it  is 
necessary  to  have  all  available  results. 

The  data  collection  approach 
proposed  here  is  believed  to  be  the  most 
reasonable  one  available  as  it  is  the 
least  burdensome  on  the  water  systems. 
It  assumes,  however,  that  States  which 


have  adopted  monitoring  requirements 
for  the  unregulated  contaminants  will 
provide  all  of  the  collected  analytical 
results  to  EPA. 

An  option  to  this  proposal  in  order  to 
insure  that  EPA  receives  all  such 
analyses,  is  to  establish  regulations  to 
require  system  to  submit  these 
monitoring  results  to  EPA  regardless  of 
whether  the  State  has  adopted  the 
equivalent  regulations.  Water  systems 
in  a  State  which  had  adopted  monitoring 
requirements  for  unregulated 
contaminants  could  thus  be  required  to 
submit  such  results  twice:  once  to  the 
State  and  once  to  EPA.  Public  comments 
are  requested  on  these  two  options. 

VIII.  Public  Notice  Requimnents 

Current  regulations  at  40  CFR  141.32 
require  that  any  violation  of  a  maximum 
contaminant  level,  failure  to  comply 
with  an  applicable  monitoring  provision, 
or  failure  to  comply  with  any  monitoring 
required  pursuant  to  section  1445(a]  of 
the  Act  be  reported  to  the  persons 
served  by  the  water  system.  No  change 
to  those  requirements  are  being 
proposed  for  the  VOCs.  The  regulations 
are  very  specific  in  when,  where,  and 
who,  and  how  the  public  notification  is 
to  be  made.  These  requirements  were 
based  upon  very  spedfic  directions  in 
the  SDWA,  Section  1414.  Some 
problems  v\rith  effective  notification 
have  been  experienced  primarily 
because  of  the  specificity  of  the 
requirements.  Added  flexibility  appears 
to  be  needed  and  is  currently  under 
consideration  in  reauthorization  of  the 
SDWA.  If  the  SDWA  is  amended  in  the 
area  of  public  notification,  the 
regulations  would  be  modified  as 
appropriate. 

Section  1413  provides  authority  for 
EPA  to  require  public  notification  of  the 
results  of  monitoring  for  unregulated 
contaminants.  It  also  gives  the  Agency 
the  authority  to  prescribe  the  form  and 
content  of  the  public  notification.  Under 
this  section  and  sections  1445(a]  and 
1450(a],  EPA  has  the  authority  to  direct 
to  whom  monitoring  results  should  be 
sent. 

Regulations  are  proposed  today 
(proposed  S  141.34}  for  unregulated 
VOCs  and  include  a  provision  which 
would  require  the  supplier  to  notify  his/ 
her  consumers  of  the  availability  of  the 
analytical  results  of  the  unregulated 
contaminant  monitoring.  The  proposed 
regulations  would  also  require  the 
supplier  to  submit  a  representative  copy 
of  each  public  notification  to  either  the 
State  (if  it  has  adopted  the  monitoring 
requirements  for  the  unregulated 
contaminants],  or  EPA  (if  the  State  has 
not  adopted  equivalent  monitoring 
requirements).  These  requirements 


would  meet  the  SDWA  objective  of 
providing  information  on  drinking  water 
contamination  to  consumers  of  that 
water.  PubUc  comment  is  requested  on 
the  following: 

•  ^ould  the  notification  tell  the  users 
that  monitoring  was  conducted  and  that 
the  results  are  available  to  interested 
parties? 

•  Should  the  notification  give  specific 
detail  on  the  contaminants  monitored, 
the  results  and  the  anbcipated  health 
significance  of  the  presence  of  the 
contaminants? 

•  Who  should  be  notified  of  the 
monitoring  program  and  the  analytical 
results,  and  how  should  the  notification, 
be  conducted  (i.e.,  newspaper  or  media 
notification,  written  notice  with  water 
bill)? 

•  How  much  time  should  elapse 
between  the  supplier's  receipt  of  die 
analytical  results  and  the  notification  of 
the  users  that  the  results  are  available? 

•  How  frequently  should  the 
notification  occur? 

IX.  Economic  Impact  Assessment 

An  impact  assessment  has  been 
prepared  and  is  entitled  "Economic 
Impact  Analysis  of  Proposed 
Regulations  to  Control  Volatile 
Synthetic  Organic  Chemicals  (VOCs)  in 
Drinking  Water"  (see  section  X).  The 
assessment  was  prepared  in  response  to 
Executive  Order  (E.O.)  No.  12291  which 
requires  the  Agency  to  consider  costs 
and  benefits  for  all  regulations.  It  was 
determined  that  this  regulation  was  not 
a  major  regulation,  that  a  Regulatory 
Impact  Analysis  was  not  needed,  and 
that  only  an  economic  impact  analysis 
was  needed.  The  analyses  in  the  report 
are  based  on  the  documents  prepared  by 
the  Agency  which  present  information 
on  health  effects,  contamination 
occurrence,  the  cost  and  technology  of 
contaminant  removal  and  analytical 
methods.  As  required  by  E.0. 12291,  this 
information  was  evaluated  to  permit 
estimation  of  the  benefits  and  costs  of 
regiilatory  alternatives.  Also  included 
are  analyses  required  by  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act. 

E.0. 12291  does  not  distinguish 
between  the  legislative  authority  of 
various  statutes  but  requires  the  same 
kinds  of  information  in  each  analysis. 
Therefore  as  a  result,  some  of  the 
information  and  analyses  presented  in 
the  analysis  have  been  conducted  to 
meet  the  specific  requirements  of  ELO. 
12291  regarding  cost/benefit  analysis 
and  were  not  used  in  determination  of 
the  MCLs.  The  SDWA  requires  setting 
MCLs  with  use  of  best  generally 
available  technology  (taking  costs  into 
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consideration);  according  to  legislative 
history,  costs  are  to  be  determined  by 
what  is  reasonably  affordable  for  large 
metropolitan  water  systems.  However, 
in  many  instances,  drinking  water 
regulations  will  provide  net  benefits, 
despite  the  fact  that  the  MCLs  are  not 
required  to  be  set  using  a  cost-benefit 
approach.  Information  on  costs  and 
benefits  required  by  E.0. 12291  is  useful 
to  EPA  and  the  public  in  estimating  the 
impact  of  the  drinking  water  regulations. 
The  data  presented  below  summarize 
the  impact  assessment 

A.  Alternatives  Examined 

The  impact  assessment  examines 
several  regulatory  alternatives.  Those 
presented  in  this  notice  reflect  the 
viable  alternatives  which  received 
serious  consideration  throughout  the 
decision-making  process.  The  MCL 
alternatives  evaluated  reflect  drinking 
water  concentrations  of  1,  5  and  10  figfl 
for  each  of  the  potential  carcinogenic 
contaminants.  While  none  of  these 
alternatives  is  identical  to  the  proposed 
rule,  the  5  fig/1  alternative  is  considered 
essentially  the  same.  The  analysis 
presents  further  data  on  alternatives 
from  as  ^g/1  to  100  iig/l  and  also 
includes  alternatives  based  on  risk 
rather  than  feasibility. 

B.  Economic  Impacts 

Table  17  presents  the  economic 
impacts  associated  with  three 
alternatives.  Approximately  1,300 
community  water  supplies  would  be 
expected  to  exceed  Uie  proposed 
standards.  If  nearly  all  these  systems 
took  action  to  comply  with  the  proposed 
regulations,  the  total  cost  to  the  nation 
for  treatment  would  be  about  $280 
million.  On  an  annual  basis  the  cost  of 
treatment  would  be  about  $21  million 
per  year.  As  pi%sented  in  Table  17,  the 
"total  social  cost"  is  the  present  year 
value-constant  dollar  cost  of  the 
proposals  over  a  twenty  year  period  and 
includes  both  capital  and  annual  costs. 
Imbedded  in  these  estimates  are  the 
assumptions  that  capital  costs  are  all 
incurred  in  the  first  year,  and  an 
inflation  free  discount  rate  of  4.4  percent 
(applied  to  annual  operation  and 
maintenance  costs). 

The  "annualized  costs"  is  a  constant 
dollar  estimate  of  the  capital  cost 
(amortized  at  4.4%)  plus  the  annual 
operation  and  maintenance  costs.  These 
costs  are  also  inflation  free. 

The  cost  impacts  on  water  systems 
and  consumers  affected  by  volatile 
organic  contamination  vary  depending 
upon  the  size  of  the  utility.  Very  small 
systems  which  serve  from  25  to  500 
people  could  be  expected  to  increase 
their  water  rates  by  less  than  60  cents 


per  1,000  gallons  of  water.  As  a  result  of 
economies  of  scale,  large  systems 
serving  more  than  50,000  people  could 
be  expected  to  increase  their  rates  only 
about  2  cents  per  thousand  gallons. 
These  increases  would  only  affect 
systems  with  contaminant  levels  above 
the  proposed  standard. 

A  typical  family  served  by  a  very 
small  water  system  could  expect  to 
spend  about  $91  more  each  year  in  order 
to  receive  safer  drinking  water.  A  family 
living  in  a  large  commimity  would  pay 
only  about  $3  more  each  year.  Again, 
these  costs  would  only  affect  families 
receiving  water  that  is  not  contaminated 
at  levels  above  the  proposed  standard. 

Examination  of  Table  17,  and  the 
Economic  Impact  Assessment  shows 
that  the  cost  to  the  system  or  the  family 
is  not  significantly  different  for  the 
various  regulatory  alternatives.  U  a 
system  does  take  action  to  reduce 
volatile  organic  contamination  in  its 
drinking  water,  the  basic  cost  of 
implementing  a  change  in  water 
treatment  or  supply  is  not  very  sensitive 
to  the  treatment  removal  efficiency.  The 
reason  the  national  costs  vary  is  that 
with  lower  concentration  alternatives 
there  are  more  systems  who  would  have 
to  implement  treatment  This  analysis  of 
national  costs  only  reflects  the  economic 
impacts  of  selected  MCL  ranges  and 
was  not  used  to  determine  the  MCLs. 

The  cost  impacts  on  State 
governments  are  also  presented  in  the 
assessment.  While  the  cost  to  any 
particiilar  State  of  managing  the 
proposed  regulations  would  depend  on 
the  number  of  systems  in  the  State,  the 
total  cost  to  all  States  would  be 
approximately~$4  million  in  the  first  year 
and  $2  million  in  each  succeeding  year. 
On  average,  this  is  less  than  $100,000  per 
State  in  the  first  year  and  less  than 
$50,000  per  State  in  the  following  years. 

This  notice  also  proposes  a 
monitoring  program  which  will  be  used 
to  determine  compliance  with  the 
regulation  as  well  as  examine  whether 
other  volatile  organic  contaminants  are 
present  The  cost  of  the  compliance 
monitoring  is  shared  by  all  water 
systems  in  the  nation.  For  those  which 
find  at  least  one  of  the  nine  regulated 
chemicals  additional  follow-up 
monitoring  will  be  required.  In  addition, 
all  systems  will  look  for  unregulated 
volatile  contaminants  as  well,  but  no 
follow-up  monitoring  will  be  required. 
The  initial  round  of  compliance 
monitoring  will  be  phased  in  over  a 
period  of  four  years. 

The  total  cost  of  the  initial  round  will 
be  about  $9.3  million  per  year.  The 
follow-up  monitoring  will  cost  about  $19 
million  per  year  for  the  first  few  years. 
Monitoring  for  luiregulated 


contaminants  will  be  done 
simultaneously  with  the  initial  round  of 
compliance  monitoring  and  will  cost 
about  $2.3  million  per  year. 

C.  Benefits 

The  risk  posed  by  certain  volatile 
organic  contaminants  found  in  drinking 
water  is,  in  the  main,  cancer;  other 
chronic  toxic  effects  are  also  posed. 
Drinking  water  standards  will  ensure 
that  water  systems  react  to 
contamination  properly.  It  will  require 
action  on  contaminated  water  systems 
and  provide  appropriate  targets  for 
clean-up  of  containinated  drinking  water 
supplies.  The  impact  assessment 
presents  information  on  the  level  of 
benefits  associated  with  the  various 
alternatives  as  well  as  comparisons  of 
the  benefits  and  costs  of  each. 

The  proposed  regulation  is  expected 
to  reduce  the  amount  of  new  cancer  that 
might  arise  each  year  by  about  32  cases 
in  the  worst  case  scenario.  Much  of  this 
benefit  (about  29  cases)  is  attributable 
to  control  of  the  potentially  extremely 
potent  carcinogen  vinyl  chloride.  It 
should  be  remembered  that  vinyl 
chloride  appeara  only  to  be  found  with 
other  contaminants,  and  may  result  fit>m 
the  in  situ  biodegradation  of  some  of 
them.  Therefore,  control  of  the  risk 
posed  by  vinyl  chloride  may  require 
control  of  the  potential  precursor 
contaminants,  especially  since 
significant  benefits  arise  from  control  of 
vinyl  chloride  even  when  it  is  present 
only  at  very  low  levels.  In  the  absence 
of  standards  for  the  other  volatile 
contaminants,  many  of  the  benefits  of 
vinyl  chloride  removal  probably  would 
not  arise. 

The  Economic  Impact  Assessment 
devotes  significant  attention  to  the  issue 
of  costs  of  controlling  volatile  organic 
contaminants  and  the  benefits  of 
control.  As  one  would  expect  when 
only  a  few  people  are  served  by  a 
contaminated  system,  the  cost  per  case 
of  disease  avoided  can  be  quite  large. 
Table  17  presents  the  average  cost  per 
case  of  disease  for  each  alternative 
regulation,  broken  out  by  system  size. 
The  cost  per  case  for  the  proposed 
regulation  varies  from  $200,000  to  $5 
million  per  case,  depending  on  system 
size. 

D,  Uncertainty 

Computations  of  the  benefits  or  costs 
associated  with  a  proposal  are  subject 
to  error  from  many  sources.  The  result 
depends  on  estimates  of  a  number  of 
contributing  factors,  each  of  which  is 
imperfectly  known  to  a  greater  or  lesser 
degree.  More  importantly,  some 
contribute  significantly  to  uncertainty  in 
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estimates  while  others  are  relatively 
unimportant  Risk  calculations  can  vary 
over  orders  of  magnitude  depending 
upon  which  risk  extrapolation  model  is 
used.  As  discussed  in  the  June  12. 1984 
proposal,  whUe  the  uncertainties  are 
large  (Le.,  orders  of  magnitude),  risk 
models  are  the  best  available  scientific 
means  for  estimating  risk  of  human 
exposure.  When  computing  benefits,  if 
the  uncertainties  in  the  risk 
extrapolation  calculation  are  not 
included,  the  uncertainty  was  found  to 
be  dominated  by  the  errors  in  the 
exposure  data;  i.e.,  there  is  a  95  percent 
likelihood  that  the  true  value  of  the 
benefits  of  the  proposed  MCL  is  within 
the  range  of  10  to  60  cases  per  year. 

In  like  measure  a  major  contribution 
to  the  uncertainty  in  cost  estimates  is 
error  in  the  occurrence  data.  However, 
other  factors  such  as  the  probability  of 
treatment  selection  also  contribute 
significantly.  Much  like  the  benefits 
calculation  computation  of  the  national 
costs  followed  a  specific  mathematical 
equation.  The  Economic  Impact 
Assessment  describes  both  equations  as 
well  as  the  importance  of  each  element 
on  the  resultant  uncertainty.  The 
resulting  analysis  suggests  there  is  a  95 
percent  likelihood  that  the  true  value  of 
annual  national  costs  of  the  proposed 
MCL  is  within  the  range  of  $0  to  $45 
miUion. 

E.  Major  Rules 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  proposed  action  does  not 
constitute  a  "major"  regulatory  action 
because  it  will  not  have  a  major 
financial  or  adverse  impact  on  the 
community.  However,  an  Economic 
Impact  Analysis  was  prepared  during 
the  regulation  development  and  this 
regulation  was  submitted  to  the  Office 
of  Management  and  Budget  for  review. 

F.  Regulatory  Flexibility  Analysis 

'  The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  proposed  regulations  on  small 
entities.  If  there  is  a  significant  effect  on 
a  substantial  number  of  small  systems, 
means  should  be  sought  to  minimize  the 
effects. 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  I  certify  that  this 
proposed  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  The  Small  Business 
Administration  defines  a  small  water 
utility  as  one  which  serves  fewer  than 
50,000  people.  There  are  about  58,500 
systems  which,  for  the  purposes  of  this 
analysis,  are  considered  small  systems. 


Of  course,  this  analysis  under  the 
Regulatory  Flexibility  Act  is  to  portray 
the  regulated  community  against  other 
U.S.  entities.  In  this  regard,  most  public 
water  systems  are  considered  small.  Of 
the  58,500  small  systems  fewer  than 
1,300  are  likely  to  have  contamination 
levels  greater  than  the  proposed  MCL. 
This  proposal  would  regulate  less  than  3 
percent  of  the  "small"  systems  and  this 
does  not  constitute  a  substantial  number 
of  small  systems.  In  addition,  the  cost 
impacts  on  systems  will  lead  to 
increases  in  water  rates  of  no  more  than 
20  percent,  and  more  typically  less  than 
10  percent. 

G.  Paperwork  Analysis 

The  Paperwork  Reduction  Act  seeks 
to  minimize  the  reporting  burden  on  the 
regulated  community  as  well  minimize 
the  cost  of  federal  information  collection 
and  dissemination.  The  information 
collection  proposed  by  this  rule  is  of  two 
types.  Monitoring  is  proposed  which  will 
indicate  if  a  water  utility  is  in 
compUance  vnth  the  proposed  standard. 
There  is  no  way  to  determine  if  a  water 
is  safe  to  drink  without  such  monitoring. 

The  second  type  of  information 
collected  is  monitoring  data  on 
contaminants  which  are  not  now 
regulated.  TTiis  proposal  would  provide 
all  of  the  people  in  the  nation  served  by 
community  water  systems  information 
on  whether  there  are  important  chemical 
pollutants  in  their  water.  The 
importance  of  this  monitoring  is 
described  in  the  section  on  monitoring 
for  unregulated  contaminants.  The  cost 
of  the  proposed  monitoring  is  shown  in 
Table  17. 

Table  17.— Summary  of  Impacts  of  the 
Requlatory  Options 
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X.  Public  Docket/RsfereiMes 

Public  comments,  supporting 
documents  and  the  index  to  the  public 
docket  are  maintained  at  EPA  in  Room 
2904  (rear).  All  odier  supporting 
materials  pertinent  to  the  development 
of  this  proposal  are  included  in  the 
pubhc  docket  located  at  EPA 
headquarters,  Washington,  D.C.  The 
pubhc  docket  is  available  to  the  public 
and  the  pubhc  should  contact  the 
Drinking  Water  Regulations  Docket 
Manager  (Ms.  Kitty  Miller,  202/382- 
3022]  for  access.  Materials  in  the  public 
docket  include  such  documents  as  the 
following: 

•  Public  comments  on  the  ANPRM 
and  Proposed  Rulemaking  for  RMCLs 

•  Transcript  of  public  meetings 

•  Report  and  background  material  for 
the  four  public  workshops,  Summer  1982 

•  Transcripts  and  meetings  of 
NDWAC  meetings 

•  Summaries  of  meetings,  telephone 
calls  from  outside  EPA 

•  Letters  to/fi-om  the  public 

•  Technical  reports  ^ 

•  Other  supporting  materials 
The  following  supporting 

doamientation  for  this  proposal  is 
available  on  request  from  the  address 
(NTIS)  listed  at  the  beginning  of  this 
notice. 

Environmental  Science  and  Engineering. 
Technologies  and  Cost  for  the  Removal  of 
Volatile  Organic  Chemicals  from  Potable 
Water  Supplies.  May  1S85. 

EPA,  Criteria  and  Standards  Division, 
Analytical  Methods/Monitoring  for  VOCs 
in  Drinking  Wafer.  October  1985. 

EPA.  Simimary  of  Available  Information 
Related  to  the  Occurrence  of  Vinyl 
Chloride  in  Ground  Water  as  a 
Transformation  Product  of  other  Volatile 
Organic  Chemicals.  October  1965. 

Other  pertinent  references  available 
in  the  pubUc  docket  include  the 
following: 

EPA,  EMSL  "Volatile  Aromatic  and 
Unsaturated  Organic  Compounds  in  Water 
by  Purge  and  Trap  Gas  Chromatrography. 
Method  503.1".  September  1964. 

EPA,  EMSL  "Volatile  Organic  Compounds  in 
Water  by  Purge  and  Trap  Gas 
Chroma  togoraphy/Mass  Spectrometry. 
Method  524.1".  May  1965. 
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EPA.  EMSL  "Volatile  Halogenated  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Gas  Chromatography.  Methmi  S02.1". 
September  1984. 

EPA.  Office  of  Program  Development  and 
Evaluation,  Economic  Impact  Analysis  of 
Proposed  Regulations  to  Control  Volatile 
Synthetic  Organic  Chemicals  (VOCs]  in 
Drinking  Water.  October  1985. 

XI.  Request  for  Public  Comment 

EPA  requests  public  comments  and 
relevant  information  on  all  aspects  of 
the  proposed  regulations.  The  questions 
for  which  comment  is  being  specifically 
solicited  have  been  provided  in  the 
above  discussion;  several  additional 
questions  are  listed  below.  Comment 
will  be  of  great  assistance  to  EPA  in 
formulating  a  protective  and  practical 
approach  to  reducing  human  exposure  to 
VOCs  in  drinking  water. 

•  Do  the  MCLs  represent  a  level  "as 
close  to  the  RMCL  as  feasible"? 

— Is  the  methodology  for  determining 

the  MCLs  appropriate? 
— Are  the  levels  set  for  the  MCLs 

feasible? 
—Are  the  costs  of  meeting  the  MCLs 

reasonable? 

•  Should  packed  tower  aeration  and 
granular  activated  carbon  be  considered 
best  available  technologies  for 
determination  of  the  MCLs? 

— Is  it  reasonable  to  assume  up  to  99 
percent  removal  for  packed  tower 
aeration  for  the  nine  VCX^a  (up  to 
99.9%  for  vinyl  chloride)? 

— ^Are  the  costs  of  treatment  sufficiently 
accurate?  Do  they  reasonably 
represent  what  could  be  expected  in 
real-world  situations? 

•  Should  point-of-use  or  point-of- 
entry  GAC  adsorption  devices  be 
considered  as  available  technology 
suitable  for  meeting  the  proposed  MCLs? 
—Are  the  propsed  criteria  adequate  for 

protection  of  public  health? 
— Can  the  utility  and  primary  agency 
assure  that  point-of-use/entiy 
treatment  will  afford  protection 
equivalent  to  central  treatment? 

•  Bottled  water  has  been  rejected  as 
an  acceptable  means  of  meeting  MCLs 
on  a  permanent  basis.  Is  this  reasonable 
under  the  SOW  A? 

•  Is  the  approach  to  setting  PQLs 
reasonable? 

—Is  the  use  of  ±40%  acceptance  limits  a 
useful  and  valid  criterion  to  set  PQLs 
for  VOCs. 

— In  the  absence  of  sufficient 
information/data  on  inter-laboratory 
studies,  is  the  use  of  5  to  10  times  the 
MDL  a  reasonable  approach  to 
determine  the  PQL? 

—Are  PQLs  of  5  fig/l  for  eight  of  the 
VOCs  and  a  PQL  of  1  figfl  for  vinyl 
chloride  reasonable? 


•  Are  the  monitoring  costs  ($150- 
$200/sample)  representative  of  actual 
costs? 

•  Do  the  proposed  compliance 
monitoring  requirements  serve  the 
purpose  of  insuring  that  high  quality 
water  is  available? 

•  Is  the  proposal  for  monitoring  for 
unregulated  VOCs  reasonable?  Should 
pesticides  and  other  SOCs  be  included 
at  this  time?  Should  repeat  monitoring 
be  established  at  10  year  intervals  or 
should  repeat  monitoring  be  left  to  State 
discretion? 

•  Is  there  any  information  to  suggest 
that  there  is  a  significant  occurrence  of 
vinyl  chloride  in  ground  water  that  is 
not  the  result  of  in  situ  transformation? 

A  public  meeting  will  be  held  for  the 
interested  public  to  comment  and 
provide  information  and  data  on  the 
proposed  MCLs.  compliance  monitoring. 
reporting  and  public  notice  requirements 
and  monitoring  for  unregulated  VOCs. 
The  date  and  location  of  the  meeting  are 
provided  in  the  Dates  section  of  this 
notice. 

List  of  Subjects 

40CFRPQTtl41 

Chemicals,  Intergovernmental 
relations.  Radiation  protection. 
Reporting  and  record  keeping 
requirements.  Water  supply. 

40  CFR  Part  142 

Administrative  practice  and 
procedure.  Chemicals.  Radiation 
protection.  Reporting  and  recordkeeping 
Requirements,  Intergovernmental 
relations,  and  Water  supply. 

Dated:  October  la  1985. 
Lm  Thomas, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Parts  141  and  142  of  Tide  40. 
Code  of  Federal  Regulations  is  proposed  / 
to  be  amended  as  set  forth  below. 

PART  141-{AMENDED] 

1.  The  auUiority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300g-l,  3C0g-3. 300H< 
and300i-9. 

9141.2    [Amended] 

2.  In  5  141.2.  new  paragraphs  (v)  and 
(w)  are  proposed  to  be  added  to  read  as 
follows: 


(v)  A  point  of  use  treatment  device  is 
a  treatment  device  applied  to  a  single 
tap  used  for  the  purpose  of  reducing 
contaminants  in  drinking  water  at  that 
one  tap. 

(w)  A  point  of  entry  treatinent  device 
is  a  treatment  device  applied  to  the 


drinking  water  entering  a  house  or 
building  for  the  purpose  of  reducing 
contaminants  in  the  drinking  water 
distributed  throughout  the  house  or 
building. 

3.  It  is  proposed  that  a  new  paragraph 
(g)  be  added  to  1 141.24  to  read  as 
follows: 

9141.24   Organic  CtMmieaiaOtlMr  than 
total  trihalowottMn— ,  sampNng  and 
analytical  f«|ulrenwnts. 
*        *        *        •        • 

(g)  Analysis  of  the  contaminants  listed 
in  i  141.61(a)(lH9)  for  purposes  of 
determining  compliance  with  the 
maximum  contaminant  levels  shall  be 
conducted  as  follows: 

(1)  Surface  water  systems  shall 
sample  at  points  in  the  distribution 
system  representative  of  each  source, 
llie  minimum  number  of  samples  is  one 
sample  every  three  months  for  one  year 
per  source.  Sampling  must  be  conducted 
at  the  same  location  or  a  more 
representative  location  each  quarter. 

(2)  Ground  water  systems  shall 
sample  at  points  of  entry  to  the  system 
representative  of  each  wells.  Sampling 
must  be  conducted  at  the  same  location 
or  a  more  representative  location  each 
quarter.  The  minimum  number  of 
samples  is  one  sample  every  three 
months  for  one  year  per  entry  point  to 
the  distinbution  system.  If  VOCs  Usted 
in  9  141.61(a)  or  in  9  141.40(e)  are  not 
detected  in  the  first  sample  and  the 
system  is  not  considered  vulnerable,  as 
defined  in  paragraph  (g)(6)(iv)  of  this 
section  the  State  may  waive  further 
sampling  but  may  not  waive  the 
requirements  of  (g)(e)  of  this  section. 

(3)  Systems  that  detect  the  VOCs 
listed  in  9 141.61  (a)(l)-(8)  or  in 

9  141.40(e)  following  the  procedures 
listed  In  paragraphs  (g)(9)  and  (g)(10)  of 
this  section  in  any  sample  must 
commence  monitoring  following  the 
requirements  of  paragraphs  (g)(1)  and 
(g)  (2)  of  this  section. 

(4)  All  commiuiity  water  systems 
serving  more  than  10.000  people,  shall 
analyze  all  distribution  or  entry-point 
samples,  as  appropriate  representing  all 
source  waters  within  one  year  of  the 
date  of  promulgation  of  this  regulation. 
All  conmiunity  water  systems  serving 
from  3.300  to  10,000  people,  shall 
analyze  all  distribution  or  entry-point 
samples  as  appropriate,  representing 
source  waters  within  two  years  of  the 
date  of  promulgation  of  this  regulation. 
All  other  community  water  systems 
shall  analyze  distribution  or  entry-point 
samples,  as  appropriate,  representing  all 
source  waters  within  four  years  of  the 
date  of  promulgation. 

(5)  The  State  may  require 
confirmation  samples  for  positive  or 
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negative  results,  on  written  notice  to  the 
system  by  regulation. 

(6)  Analysis  for  vinyl  chloride  is 
required  only  of  ground  water  systems 
that  have  detected  one  or  more  of  the 
following  VOCs:  Trichloroethylene, 
tetrachloroethylene,  1, 2-dichloroethane, 
1, 1, 1-trichloroethane,  cis-1,  2- 
dichloroethylene,  trans-1, 2- 
dichloroethylene,  or  1, 1- 
dichloroethylene.  Surface  water  systems 
may  be  required  to  analyze  for  vinyl 
chloride  at  the  discretion  of  the  State. 

(7)  All  graund  water  systems  and 
surface  water  systems  shall  conduct 
repeat  monitoring. 

(i)  The  repeat  monitoring  frequency 
for  ground  water  systems  is  as  follows: 
VOCs  not  detected  and  system  not 

vulnerable — Repeat  in  5  years 
VOCs  not  detected  and  system 

vulnerable — Repeat  in  3  years 
VOCs  detected — Quarterly,  as  required 

under  (g)(1)  of  this  section 

(ii)  The  repeat  monitoring  frequency 
for  surface  water  systems  is  as  follows: 
VOCs  not  detected  and  not  vulnerable — 

State  discretion 
VOCs  not  detected  and  vulnerable — 

Repeat  in  3  years 
VOCs  detected — Quarterly,  as  required 

under  (g)(2)  of  this  section 

Surface  water  supplies  shall  monitor 
four  consecutive  quarters  during  the 
monitoring  period. 

(iii)  States  may  reduce  to  once  per 
year  the  repeat  monitoring  requirements 
for  systems  detecting  VOCs  at  levels 
consistently  less  than  the  MCL  for  three 
consecutive  years. 

(iv)  Vulnerability  shall  be  determined 
by  the  State  based  upon  an  assessment 
of  the  following  factors: 

(A)  Previous  monitoring  results. 

(B)  Number  of  persons  served  by 
public  water  system. 

(C)  Proximity  of  a  smaller  system  to  a 
larger  system. 

(D)  Proximity  to  conunercial  or 
industrial  use  of  VOCs. 

(E)  Protection  of  the  water  source, 
(v)  A  system  is  deemed  to  be 

vulnerable  for  a  period  of  three  years 
after  any  positive  measurement  of  one 
or  more  VOCs  listed  in  either  §  141.61(a) 
or  S  141.40(e)  except  for  trihalomethanes 
or  other  demonstrated  disinfection  by- 
products. 

(8)  Compliance  with  S  141.61(a)  shall 
be  determined  by  arithmetically 
averaging  the  results  of  quarterly 
sampling  over  a  one-year  period  for 
each  sampling  location.  If  one  location's 
average  is  greater  than  the  MCL  then  the 
system  shall  be  deemed  to  be  out  of 
compliance. 


(9)  Analysis  under  this  paragraph 
shall  be  conducted  using  EPA  methods 
502.1,  "Volatile  Halogenated  Organic 
Chemicals  in  Water  by  Purge  and  Trap 
Gas  Chromatography";  503.1,  "Volatile 
Aromatic  and  Unsaturated  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Gas  Chromatography";  or  524.1, 
"Volatile  Organic  Compounds  in  Water 
by  Purge  and  Trap  Gas 
Chromatography /Mass  Spectrometry." 
These  methods  are  contained  in 
"Methods  for  the  Determination  of 
Organic  Compounds  in  Finished 
Drinking  Water  and  Raw  Source 
Water,"  June  1985.  available  from 
Enviromnental  Monitoring  and  Support 
Laboratory  (EMSL),  EPA,  Cincinnati, 
Ohio. 

(10)  Analysis  under  this  section  shall 
only  be  conducted  by  laboratories  that 
have  analyzed  Performance  Evaluation 
samples  provided  by  EMSL  to  within 
±4096  of  the  reference  value  at 
concentrations  below  100  ftg/1  and 
within  ±20%  of  the  reference  value  at 
concentrations  at  100  ;ig/l  and  above. 

(11)  States  have  the  authority  to  use 
monitoring  data  collected  up  to  three 
years  prior  to  the  effective  date  of  this 
regulation  for  purposes  of  determining 
compliance  with  the  MCLs  provided  that 
requirements  in  this  paragraph  are  met. 

(12)  States  may  increase  monitoring 
where  necessary  to  detect  variations 
within  the  system. 

(13)  The  State  has  the  authority  to 
determine  compliance  or  initiate 
enforcement  action  based  upon 
analytical  results  and  other  information 
compiled  by  their  sanctioned 
representatives  and  agencies. 

4.  It  is  proposed  that  S  141.32  be 
amended  by  revising  the  first  clause  of 
paragraph  (a)  as  follows: 

§141^2    Public  notification. 

(a)  If  a  community  water  system  fails 
to  comply  with  an  applicable  maximum 
contaminant  level  established  in 
Subpart  B  or  G,.  .  .  *  *  * 

5.  It  is  proposed  that  a  new  §  141.34  be 
added  to  Subpart  D  of  Part  141  to  read 
as  follows: 

§141.34    Reporting  and  public  notification 
for  certain  unregulated  contaminants. 

(a)  The  requirements  of  this  section 
only  apply  to  the  contaminants  listed  in 
9  141.40. 

(b)  PubUc  water  systems  required  to 
monitor  under  S  141.40  shall  send  a  copy 
of  the  results  of  such  monitoring  within 
30  days  of  receipt  and  any  public  notice 
under  paragraph  (c)  of  this  section  to  the 
State,  if  the  State  has  adopted 
regulations  equivalent  to  S  141.40  and 


this  section  or  to  EPA  if  such  regulations 
have  not  been  adopted. 

(c)  The  supplier  of  water  shall  notify 
persons  served  by  the  system  of  the 
availability  of  the  results  by  including  a 
notice  in  the  first  set  of  water  bills 
issued  by  the  system  after  the  receipt  of 
the  results,  and  in  any  event  by  written 
notice  within  three  months.  If  tfie  system 
issues  water  bills  less  frequently  than 
quarterly,  or  does  not  issue  water  bills, 
the  notice  shall  be  made  by  or 
supplemented  by  another  form  of  direct 
mail.  The  notice  shall  specify  a  person 
to  contact  for  information  on  the 
monitoring  results. 

6.  It  is  proposed  that  40  CFR  141.40  be 
revised  to  read  as  follows: 

9141.40    Special  monitonng  for  organic 
ctwmlcale. 

(a)  All  community  water  systems  shall 
monitor  for  the  contaminants  listed  in 
paragraph  (e)  in  this  section  as  follows: 


NumlMr  of  pttrvons 
Mfvad 


0*er  10.000 

3.3001010.000.. 
LMt  thwi  3.300.. 


1  y^tt  of  promulgation. 
WMtw  2  yMn  of  pfOfnul0ilion. 
WnOvn  4  jfMn  ov  piuiiwIysUud. 


(b)  Surface  water  systems  shall 
sample  in  the  distribution  system  at 
entry  points  representative  of  each 
water  source.  The  minimum  number  of 
samples  is  four  quarteriy  samples  per 
water  source. 

(c)  Ground  water  systems  shall 
sample  at  points  of  entry  to  the 
distribution  system  representative  of 
each  well.  The  minimum  number  of 
samples  is  one  sample  per  entry  point  to 
the  distribution  system. 

(d)  The  State  may  require 
confirmation  samples  for  positive  or 
negative  results  by  written  notice  to  the 
system  or  by  regulation. 

(e)  Community  water  systems  shall 
monitor  for  the  following  contaminants 
except  as  provided  in  paragraph  (f)  of 
this  section: 

(1)  Chloroform 

(2)  Bromodichloromethane 

(3)  Chlorodibromomethane 

(4)  Bromoform 

(5)  trans-l,2-Dichloroethylene 

(6)  Chlorobenzene 

(6)  m-Dichlorobenzene 

(7)  Dichloromethane 

(8)  cis-1, 2-Dichloroethylene 

(9)  o-Dichlorobenzene 

(10)  1.2,4-Trichlorobenzene 

(11)  Fluorotrichloromethane 

(12)  Dichlorodifluoromethane 

(13)  Dibromomethane 

(14)  1,2-Dibromoethane  (EDB) 

(15)  l,2-Dibromo-3-chloropropane 
PBCP) 
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(16)  Toluene 

(17)  p-Xylene 
(18)o-Xyittw 

(19)  m-Xyleiie 

(20)  1.1-Oidiloroethane 

(21)  1.24)icfaloropropane 

(22)  l.lZ2-Tetr«cfaloroethane 

(23)  E^j^benzene 

(24)  1  J-Dichloropropane 
(25)Styreae 

(28)  Chloraoethane 

(27)  Bromomethaoe 

(28)  Bromocfaloroinetliane 

(29)  1,23-THdiloropropane 

(30)  lZ3-Trichlorobenaene 

(31)  n-Propylbenzene 

(32)  l.l.l^Tetracfaloroetlune 

(33)  Chloroethane 

(34)  1.1.2-Trichloroethane 

(35)  Pentachloroethane 

(36)  bis-2-Chloroisopropyl  ether 

(37)  aec-Dichloropropane 

(38)  1,2,4-TriiTCthylbenzene 
(38)  n-Buty!benzene 

(40)  Naphthalene 

(41)  hexachlorobutadiene 

(42)  o-Chlorotoluene 

(43)  p-Cbiorotoluene 

(44)  1.33-Triniethylbenzene 

(45)  p-Isopropyltohiene 

(46)  1,1-DichIoropropane 

(47)  iso-Prtvyibouene 

(48)  tert-Butylb«izena 

(49)  sec-Butylbenzene 

(50)  Bromobenzene 

(f)  Analysis  for  EDB  and  DBCP  shall 
only  be  required  for  community  water 
systems  considered  vulnerable  to 
contamination  by  these  two  VOCs. 
Vulnerable  is  defined  for  this  paragraph 
as  those  systems  potentially 
contaminated  by  DBCP  and  EDB, 
including  surface  water  systems  where 
these  two  compounds  are  applied, 
manufactured,  stored,  disposed  of  or 
shipped  upstream  and  for  ground  water 
systems  where  the  compounds  are 
applied,  manufactured,  stored,  disposed 
of  or  shipped  in  the  ground  water 
recharge  basin. 

(g)  Analysis  under  this  subsection 
shall  be  conducted  using  EPA  methods 
502.1,  "Volatile  Halogenated  Oi^ganic 
Compounds  in  Water  by  Purge  and  Trap 
Gas  Chromatography,"  503.1;  "Volatile 
Aromatic  and  Unsaturated  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Gas  Chromatography,"  or  524.1; 
"Volatile  Organic  Compounds  in  Water 
by  Purge  and  Trap  Gas 
Chromatography/Mass  Spectrometry". 
These  methods  are  contained  in 
"Methods  for  the  Determination  of 
Organic  Compounds  in  Finished 
Drinking  Water  and  Raw  Source 
Water,"  June  1985,  available  from 
Environmental  Monitoring  and  Support 
Laboratory  (EMSL).  EPA,  Cincinnati. 


Ohio  4526S.  Vinyl  diloride  shall  be 
measured  using  only  methods  5Q2.1  or 
503.1.  Analysis  of  1,2-dibromoetliane 
(EDB)  and  l,2-dibromo-3-ch]oropropane 
(DBCP)  shall  be  conducted  by  Method 
504,  "Measurement  of  Ur 
Dibromoethane  (EDB)  aind  1.2-Dibromo- 
3-chloropropane  (DBCP)  in  Drinking 
Water  by  Microextraction  and  Gas 
Chromotagraphy,"  August  1985. 
available  from  EMSL.  Cincinnati.  Ohio 
45288. 

(h)  Analjrsis  under  this  section  shall 
only  be  conducted  by  laboratories  that 
have  been  certified  for  THM  analysis 
and  have  analyzed  Performance 
Evaluation  samples  provided  by  EMSL 
to  witlnn  ±40%  of  the  reference  value. 

(i)  States  have  the  authority  to  use 
monitoring  data  collected  up  to  three 
years  prior  to  this  regulation  provided 
that  the  requirements  of  this  section  are 
met. 

7.  It  is  proposed  that  a  new  Subpart  G 
(S§  141.80  dirough  141.80)  be  added  to 
read  as  follows: 


H  141^6a-141.M   IftoMfved] 


Sut>part  G— Nationai  Revised  Primary 
Drinking  Water  Regulations:  Maximum 


141.00  Effective  dates. 

141.01  Maximum  contaminant  levels  for 
organic  contaminants. 

141.6Z-1414S    [Reserved] 

141.69    Criteria  and  procedurm  fior  public 
water  systems  using  point-of-use  devices 
and  point-of-entiy  devices:  use  of  bottled 
water. 

Subpart  O— Nationat  Ravteed  Primary 
Drinking  Water  Ragulatlona:  Maximum 
Contaminant  Levela 


9141.60  Ef«acifv«< 

(a)  For  i  141.61(a)  (l)-(8).  the  effective 
date  is  [insert  date  18  months  after 
publication  date  of  Final  Rule]. 

(b)  [Reserved] 

9 141.61  Mudmuni  oontaminant  leveto  tor 
organic  contamiMnta. 

(a)  The  following  maximum 
contaminant  levels  for  organic 
contaminants  apply  to  commtuiity  water 
systems. 


Contaniin«n« 

IMiauni 
oonttminsnt 
••Mllnnig/I 

(n)  <#yl  c<tfOfWt. 

.006 
001 

^f  t  g.i«rhl«iMHh«— 

j006 

(5)  banzan* _ 

(6)  1.1-dkMoiOMhy««W.._                

(7)  1.1.1.kKMmM»M>w 

.005 
.007 

(8)  |M*cMorobanz«M 

.75 

(b)  (Reserved.) 


9141.69   Criteria  and  Procedure*  tor 
PubHc  Wafr  Oyatowia  ualwg  ffoim  ol  Uaa 
uwioeeano  rwni  w  umy  uevweejueeev 
Bottletf  WalH'. 

(a)  Public  water  systems  may  use 
point-of-use/point-<rf-entry  devices  to 
comply  with  maximum  contaminant 
levels  only  if  they  follow  the 
requirements  of  this  section. 

(b)  It  is  the  responsibility  of  the  public 
water  system  to  own.  operate,  and 
maintain  the  point-of-use/point-of-entry 
treatment  system. 

(c)  The  utility  must  develop  a  plan 
and  obtain  State  approval  for  a 
monitoring  scheme  before  point-of-use/ 
point-of-entry  devices  are  installed  for 
compliance.  This  monitoring  scheme 
must  provide  health  protection  i 
equivalent  to  a  monitoring  scheme  for 
central  water  treatment. 

(d)  Effective  technology  must  be 
properly  applied  under  a  plan  approved 
by  the  State  and  the  microbiological 
safety  of  the  water  must  be  maintained. 

(1)  The  State  must  require  adequate 
certification  of  performance,  field 
testing,  and  a  rigorous  engineering 
design  review  of  the  point-of-use/point- 
of-entry  devices  proposed. 

(2)  The  design  and  anplication  of  the 
proposed  point-of-use/point-of-entry 
devices  must  consider  the  tendency  for 
increase  in  heterotrophic  bacteria 
concentrations  in  water  treated  with 
activated  carbon.  It  may  be  necessary  to 
use  frequent  backwashing,  post- 
contactor  disinfection,  and 
Heterotrophic  Plate  Count  monitoring  to 
ensure  that  the  microbiological  safety  of 
the  water  is  not  compromised. 

(e)  All  consumers  shall  be  protected. 
Every  building  connected  to  the  system 
must  have  the  polnt-of-use/polnt-of- 
entry  device  installed,  maintained,  and 
adequately  monitored.  The  State  must 
be  assured  that  every  building  is 
covered  by  treatment  and  monitoring, 
and  that  the  rights  and  responsibilities 
of  the  utility  customer  convey  with  title 
upon  sale  of  property. 

(f)  Under  the  plein  approved  by  the 
State,  point-of-use/point-of-entry 
devices  must  provide  health  protection 
equivalent  to  central  water  treatment 

(g)  Bottled  water  shall  not  be  used  to 
achieve  compliance  with  an  MCL  except 
in  emergency  situations  to  avoid 
unreasonable  risk. 

PART  142— (AMENDED! 

a  The  authority  citation  for  40  CFR 
Part  142  is  revised  to  read  as  follows: 

Authority:  42  US.C  300g-2.  SOOg-S,  300g-«, 

300g-5,  300i-4  and  300j-g. 
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9.  It  is  proposed  that  a  new  {  142.61  be 
added  to  Part  142  of  Title  40  to  read  as 
follows: 

§142.61    VarianeM  from  tha  maxknum 
contaminant  lav«<  for  votattla  organic 


(a)  The  Administrator,  pursuant  to 
Section  1415(a)(1)(A)  of  the  Act,  hereby 
identifies  the  following  as  the  best' 
technology,  treatment  techniques,  or 
other  means  generally  available  for 
achieving  compliance  witfi  the 
maximum  contaminant  level  for  volatile 
organic  chemicals  (8  141.12(a)  (1H9)): 
Removal  using  packed  tower  aeration; 
removal  using  granular  activated  carbon 
adsorption. 

(b)  The  Administrator,  in  a  State  that 
does  not  have  primary  enforcement 
responsibility  or  a  State  with  primary 
enforcement  responsibility  (primacy 
State)  that  issues  variances,  shall 
require  community  water  systems  to 
install  and/or  use  any  treatment  method 
identified  in  S  141.61(a]  as  a  condition 
for  granting  a  variance  unless  the 
Administrator  or  primary  State 
determine  that  such  treatment  method 
identified  in  §  142.61  is  not  available 
and  effective  for  VOC  removal  for  the 
system.  A  treatment  method  shall  not  be 
considered  to  be  technically  "available 
and  effective"  for  an  individual  system 
if  the  treatment  method  would  not  be 
technically  appropriate  and  technically 
feasible  for  that  system  or  would  only 
result  in  a  marginal  removal  of  VOCs  for 
that  system.  If,  upon  application  by  a 
system  for  a  variance,  the  Administrator 
or  primacy  State  that  issues  variances 
determines  that  none  of  the  treatment 
methods  identiHed  in  paragraph  (a)  of 
this  section  is  technically  available  and 
effective  for  the  system,  that  system 
shall  be  entitled  to  a  variance  under  the 
provisions  of  Section  1415(a)(1)(A)  of  the 
Act.  The  Administrator's  or  primacy 
State's  determination  as  to  the 
availability  and  effectiveness  of  such 
treatment  methods  shall  be  based  upon 
studies  by  the  system  and  other  relevant 
information.  If  a  system  submits 
information  intending  to  demonstrate 
that  a  treatment  method  is  not  available 
and  effective  for  VOC  removal  for  that 
system,  the  Administrator  or  primacy 
State  shall  make  a  Hnding  whether  this 
information  supports  a  decision  that 
such  treatment  method  is  not  available 
and  effective  for  that  system  before 
requiring  installation  and/or  use  of  such 
treatment  method. 

(c)(1)  Pursuant  to  S  142.43  (c)-(g)  or 
corresponding  State  regulations,  the 
Administrator  or  primacy  State  that 
issues  variances  shall  issue  a  schedule 
of  compliance  that  requires  the  system 
being  granted  the  variance  to  examine 


the  following  treatment  methods:  (i)  To 
determine  the  probability  that  any  of 
these  methods  will  significantly  remove 
VCX^s  from  the  water  of  that  system, 
and  (ii)  if  such  probability  exists,  to 
determine  whether  any  of  these  methods 
are  technically  feasible  and 
economically  reasonable,  and  that  the 
VOC  removals  obtained  will  be 
commensurate  with  the  costs  incurred 
with  the  installation  and  use  of  such 
treatment  method  for  that  system: 

(c](2]  Removal  using  other  waterfall 
aeration  technologies,  such  as: 

(i)  Multiple  tray  aeration,  spray 
aeration,  or  cascade  aeration. 

(ii)  Removal  using  difiiised  or 
mechanical  aeration. 

(iii)  Removal  using  powered  activated 
carbon  adsorption. 

(iv)  Use  of  an  alternate  source  of 
water. 

(d)  If  the  Administrator  or  primacy 
State  that  issues  variances  determines 
that  a  treatment  method  identified  in 
paragraph  (c)  of  this  section  is 
technically  feasible,  economically 
reasonable,  and  will  achieve  VOC 
removals  commensurate  with  the  costs 
incurred  with  the  instaUation  and/or  use 

*of  such  treatment  method  for  the  system, 
the  Administrator  or  primacy  State  shall 
require  the  system  to  install  and/or  use 
that  treatment  method  in  connection 
"With  a  compliance  schedule  issued 
under  the  provisions  of  section 
1415(a)(1)(A)  of  the  Act.  The 
Administrator's  or  primacy  State's 
determination  shall  be  based  upon 
studies  by  the  system  and  other  relevant 
information. 

(e)  Use  of  bottled  water  under 
paragraphs  (c)  and  (d)  of  this  section 
shall  not  be  allowed  under  a  variance 
except  in  emergency  conditions  to  avoid 
unreasonable  risk  to  health. 

^pendix  A. — Guidance  To  Determine 
Vulnerability  of  Public  Water  Systems 
to  Contamination  by  VOCs 

Note. — Appendix  A  will  not  appear  in  tlie 
Code  of  Federal  Regulations. 

EPA's  evaluation  of  available 
occurrence  data  has  shown  that  no 
single  factor  can  perfectly  predict  the 
presence  or  absence  of  volatile  organic 
chemicals  (VOCs)  in  a  water  supply. 
However,  size  and  proximity  of  a  water 
source  to  VOC  use  increases  the 
probability  of  contamination.  If  VOCs 
have  been  detected  in  the  water  source 
fix>m  previous  monitoring,  the  system  is 
considered  vulnerable.  Other  criteria 
briefly  mentioned  below  may  be  used  by 
the  States  and  EPA  as  vulnerability 
criteria  to  prioritize  systems  in 
implementing  the  monitoring  schedule 


and  to  determine  the  fi«quency  of  repeat 
monitoring.  The  three  general  criteria  of 
population,  nearby  use  of  VOCs,  water 
source  protection,  are  suggested  for 
developing  more  specific  guidelines  to 
classify  community  water  systems 
(CWS)  as  vulnerable. 

1.  Population 

The  nimiber  of  persons  served  by  the 
CWS  has  been  strongly  linked  to 
occurrence  in  many  drinking  water 
sources.  Large  CWS's,  serving 
populations  of  3300  or  more  are 
considered  vxilnerable.  To  rank  the 
remaining  CWS  serving  populations 
smaller  than  3300,  the  following 
information  should  be  considered: 

(1)  Previous  measurements  of  VOCs  in 
non-potable  water  samples. 
Occurrences  in  non-potable  wells  or 
streams  may  indicate  a  presence  of 
VOCs  in  a  source  that  may  later 
contaminate  potable  water  supplies. 

(2)  Proximity  of  a  smaller  system  to  a 
larger  conununity  may  increase  the 
vulnerability  of  the  smaller  system 
because  nearby  discharges  into  surface 
waters,  or  into  groimd  water  rechai^ge 
areas,  can  contaminate  local  drinking 
water  supplies. 

(a)  Proximity  of  a  surface  water 
system  to  a  larger  commimity  can  be 
defined  in  terms  of  the  flow  rates 
between  the  monitoring  points. 

(b)  Proximity  is  harder  to  define  for 
ground  water  systems;  possibilities 
include: 

(i)  Determining  hydraulic  gradients 
and  travel  times  between  the  smaller 
CWS  well(8)  and  the- contamination  * 

source.  Ground  water  modeling  can  be 
useful,  esi>ecially  when  the  geology  or 
the  well  field  pumping  patterns  are 
complex  or  tmcertain. 

(ii)  Defining  "nearby"  statistically,  by 
means  of  Standard  Metropolitan 
Statistical  Areas. 

2.  Nearby  Use  of  VOCs 

A  hierarchy  of  use  can  be  established 
for  a  State  or  regional  watershed  area  or 
ground  water  basin. 

High  volume  use:  metal  fabricators, 
solvent  producers,  electroplating  plants, 
airfields,  military  bases,  Superfiuid  sites, 
closed  wells,  and  a  history  of  large  spills 
are  all  indicators  of  the  potential  for 
significant  presence  of  VOCs  in  or  near 
drinking  water  sources. 

tight  volume  use:  electronic 
component,  dry  cleaner  and  small 
commercial  users,  protected  surface 
impoundments  are  examples. 

It  is  likely  that  more  than  one  of  these 
use  categories  will  apply  to  the  area 
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served  by  a  single  CWS.  The  combined 
efiiect  of  all  on  tfje  nearijy  drinking 
water  soorces  will  have  to  be  evahated 
carefully. 

3.  Protection  of  the  Water  Stnirce 

The  source  may  be  protected  by 
natural  factors  or  discharge  controls. 

For  surface  water  sources,  a  sanitary 
survey  and  an  examination  of  upstream 
waste  water  dischargers  (NPDES 
permittees)  can  indicate  the  nature  and 
extent  of  pollution  activities  that  affect 
the  vubterability  of  a  surface  water 
system.  Some  watersheds  are  protected 
by  strict  access  and  land  use  laws. 
Surface  water  systems  could  be  ranked 
according  to  the  extent  of  watershed 
protection  afforded  by  either  these  land 
use  restrictions  or  the  remoteness  of  the 
source  from  VOC-based  activities. 

Ground  water  sources  can  be 
protected  naturally  by  geological 
formations  above  the  aquifer  that  are 
impermeable  to  VOCs  used  at  stored 
near  the  surface,  or  by  strict  aquifer 
management  practices.  Two  problems 
exist  Hrst,  even  geologically 
invulnerable  formations  can  be  polluted 
by  improper  well  construction  or 
discharging  into  existing  wells.  Second 
because  of  the  complex  nature  of  ground 
water  hydrogeology,  it  is  difficult  to 
regulate  and  monitor  land-use  as 
effectively  as  for  surface  water  sources. 

Rating  the  vulnerability  of  ground 
water  systems  will  oftoi  require 
simultaneously  considering  aquifer 
protection  and  nearby  use  of  VOCs.  It  is 
important  to  characterize  the  recharge 
areas  by. 

•  locating  all  industrial,  commercial 
or  municipal  facilities  that  handle 
wastes  or  use  solvents, 

•  identifying  geological  materials  that 
are  porous,  fractured  or  have  solution 
openings  near  VOC  sources  that  overlap 
the  cones  of  influence  of  drinking  water 
wells,  and 

•  locating  abandoned  wells,  which 
can  be  a  sign  of  faulty  well  construction, 
an  opporttmity  for  improper  dumping,  or 
the  existence  of  a  contaminated  well. 

These  three  criteria  should  be  used  by 
individual  States  to  devise  specific 
guidelines  for  the  classification  of  their 
CWS  for  the  initial  round  of  monitoring. 
These  criteria,  along  with  initial 
monitoring  results,  may  also  be  applied 
to  setting  a  repeat  monitoring  frequency. 
Although  the  regulations  specify  when 
systems  are  to  complete  the  initial 
monitoring.  States  are  encouraged  to 
accelerate  monitoring  for  the  most 
vulnerable  systems. 


Appendix  B 

Olsons 

VOCs:  Compliance  Monitoring  and 
Monitoring  for  Unregulated  VOCs 

Noli'— Appendix  B  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Provided  below  are  three  options  for 
regulations  for  compliance  monitoring 
and  monitoring  for  unregulated  VOCs. 
These  options  are  summarized  in  Table 
B-l. 

In  each  option,  requirements  are 
displayed  for  (1)  an  initial  round  of 
monitoring  and  (2)  repeat  monitoring.  In 
addition,  different  requirements  are  set 
within  each  option  for  ground  water 
systems  (about  45,000)  and  surface 
water  systems  (about  15,000).  The 
primary  differences  between  the  options 
relate  to  the  extent  of  specific  sampling 
requirements  and  the  provision  of  State 
discretion. 

Optical 

This  option  would  require  all  ground 
and  surface  water  systems  to  monitor  at 
least  once  over  four  years.  Relatively 
stringent  federaUy  mandated  sampling 
requirements  would  be  set.  Monitoring 
for  unregiilated  VOCs  would  be 
repeated  in  10  years. 

Initial  Monitoring 

•  AU  systems  monitor  once  over  4 
years 

•  Phase  in  by  size: 

>10,OOOt  complete  by  end  of  1  year 
3300-10000;  complete  by  end  of  2  years 
<3300;  complete  by  end  of  4  years 

•  Ground  water  systems: 
— Sample  locations 

•  Compliance  monitoring:  sample  at 
each  entry  point  to  the  distribution 
system. 

•  Unregulated  VOCs:  sample  at  each 
entry  point  to  the  distribution  system. 
— Number  of  samples 

•  Compliance  monitoring:  quarterly 
sampling  for  one  year  (i.e.,  4  samples). 
Require  resample  of  any  positive  result. 

•  Unregulated  VOCs:  one  sample  and 
require  resample  of  any  positive  result 

•  Surface  Water  Systems. 
— Sample  locations:  sample  in 

distribution  system  at  points 
representative  of  each  source. 
— Number  of  samples:  monthly  for  one 
year,  require  resample  of  any  positive 
result 

•  Costs  for  initial  monitoring. 
^k>mpliance:  $25  million  per  year  for 

four  years  (total  $100  million) 
—Unregulated:  %U  million  per  year  for 
four  years  (total  $10.8  million) 


Repeat  Monitoring 

All  systems  would  be  required  to 

remonitor  for  the  nine  VOCs  on  a 
frequency  based  upon  the  results  of  the 
first  monitoring  and  their  vulnerability 
to  VOC  contamination.  All  systems 
would  be  required  to  repeat  the 
monitoring  for  unregulated  VOCs  in  10 
years  (for  unregulated  VOCs  that  were 
detected  in  the  initial  monitoring  it 
would  be  anticipated  that  States  would 
require  follow-up  investigative 
monitoring). 


SMM> 

Fr«qu«icy 

Conapliwioa  MonMortng: 

voCaiiM  dMKMd  Md  kMvt- 

V00»not  <tMMM  wd«i«- 
Monilortng  lor  umguMMl 

ftapMltaSyMH 

flapMtfeiSyMra. 

MofMWy. 

RapMl  In  10  yaM. 

•A« 


kwMbig  Mratton  or  QAC  would  b* 


bMkM  oldMiww  gMMraiadSMN  could  dwrMM  *v» 
traquancy  to  quahtrty. 

•  Costs  for  repeat  monitoring. 

— Compliance  monitoring:  $64  million/ 

year 
—Unregulated  monitoring:  $2.7  million/ 

year  / 

Option  2 

This  opti<Mi  would  require  all  ground 
and  sur&ce  water  systems  to  monitor  at 
least  once  over  four  years.  Fewer 
samples  would  be  required  during  the 
first  round  of  monitoring  than  in  Option 
1.  Ground  water  systems  would  be 
required  to  repeat  compliance 
monitoring  at  a  frequency  based  upon 
vulnerability  and  monitoring  results. 
Repeat  monitoring  by  surface  water 
systems  would  be  at  State  disoetion.  No 
repeat  monitoring  for  unregulated  VOCs 
would  be  federally  mandated. 

Initial  Monitoring 

•  All  systems  monitor  once  over  4 
years. 

•  Phase  in  by  size: 

>  10,000;  complete  by  end  of  1  year. 
3300-10000;  complete  by  end  of  2 
years. 

<330Q;  complete  by  end  of  4  years. 

•  Ground  water  systems: 
— Sample  locations 

•  Compliance  monitoring:  sample  at 
each  entry  point  to  the  distribution 
system. 

•  Unregulated  VOCs:  sample  at  each 
entry  point  to  the  distribution  system. 
— Number  of  samples 

•  Compliance  Monitoring:  quarterly 
sampling  for  one  yesr.  if  first  sample 
detects  no  VOCs,  State  can  reduce 
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monitoring  to  that  one  sample.  State 
discretion  on  confirmation  sample. 

•  Unregulated  VOCs:  one  sample: 
State  discretion  on  confirmation  sample. 

•  Surface  Water  Systems. 

— Sample  locations:  Sample  in 
distribution  system  at  points 
representative  of  each  source. 

— ^Number  of  samples:  Quarterly  for  one 
year,  State  discretion  on  confirmation 
samples. 

•  Cost  for  initial  monitoring. 

— Compliance:  $9.3  million  per  year  over 

four  years  (total  $37  million) 
— Um-egulated:  $2.3  million  per  year 

over  four  years  (total  $8  million) 

Repeat  Monitoring 

Repeat  compliance  monitoring  would 
be  based  upon  vulnerability  and  if 
VOCs  were  detected,  similar  to  Option 
1.  Repeat  compliance  monitoring  for 
surface  water  systems  would  be  at  State 
discretion.  Repeat  monitoring  for 
unregulated  VOCs  would  be  at  State 
discretion. 


status' 

Frequency 

Compliance  Monttoring: 

VOCs  not  dslected  and  Invut- 

riMbto. 
VOCt  nM  deteclwl  and  vut- 

fWBbkB. 

VOCs  detected 

Repeat  in  5  year*. 

Repeat  in  3  years. 

Quwlarly. 
Stale  discretion. 

MonMofifig  lor  unregulated „.... 

'SlalM   would   recertify   snnually   vulnerability   itatus. 

•  Cost  for  repeat  monitoring. 

— Compliance:  $17  million  per  year 
— Unregulated:  $0 


Options 

This  option  would  require  all  ground 
water  systems  to  monitor  at  least  once 
over  five  years.  Monitoring  of  surface 
waters  would  be  at  State  discretion 
based  upon  vulnerability.  Monitoring  for 
uiuegulated  VOCs  would  only  require 
samples  representing  25%  of  the  wells  in 
each  groimd  water  system.  State 
discretion  would  be  provided  for  repeat 
sampling  frequencies  for  systems  not 
detecting  VOCs  in  the  first  round.  No 
repeat  monitoring  would  be  required  for 
unregulated  VOCs. 

Initial  Monitoring 

•  All  systems  monitor  once  over  five 
years 

•  Phase  in  by  size: 

<10.000;  Complete  by  end  of  1  year. 
3300-10000:  Complete  by  end  of  2 
years. 
500-3300;  Complete  by  end  of  4  years. 
<500;  Complete  by  end  of  5  years. 

•  Ground  Water  Systems. 
— Sample  locations. 

•  Compliance  monitoring:  sample 
entry  points  to  the  distribution  system. 

•  Unregulated  VOCs:  sample  at  entry 
points  to  the  distribution  system. 

— ^Number  of  Samples 

•  Compliance  monitoring:  one  sample; 
State  discretion  on  confirmation  sample. 

•  Unregulated  VOCs:  number 
representing  25%  of  wells  in  each 
system.  State  discretion  on  confirmation 
sample. 

•  Surface  Water  System:  State 
discretion  based  upon  vulnerability 
assessment. 

•  Costs  for  initial  monitoring. 

Table  B-1.— Summary:  MoNrroRiNG  Options 


— Compliance:  $3.8  million  over  5  years 

(total  $20  million) 
— Unregulated:  $0.5  million  over  5  years 

(total  $1.5  million) 

Repeat  Monitoring 

Repeat  compHance  monitoring  would 
only  be  for  those  systems  that  detected 
VOCs  in  the  first  round.  Other  systems 
would  be  at  State  discretion.  No 
federally  required  repeat  monitoring  for 
unregulated  VOCs. 


status' 


VOCs  not  detected  and  Invulnars- 

ble. 
VOCs  not  detected  mi  vukiera- 

ble. 
VOCs 


rieqiieryy 


Stale  dtocrelioa 


AnnMNy. 


■SUtet  recertify  annually  vulnerability  status. 

•  Costs  of  repeat  monitoring 
— CompUance:  $2.9  million/year 
— ^Unregulated:  $0 

Other  Factors  for  Reduction  in 
Monitoring 

•  Require  sampling  for  vinyl  chloride 
only  in  ground  water  systems  that  had 
detected  other  chlorinated  2-carbon 
VOCs. 

•  Systems  with  recent  valid 
monitoring  data  would  not  be  required 
to  conduct  the  monitoring;  i.e., 
"grandfather"  waiver.  Minimum  QA 
requirements  would  have  to  be  meL 

•  States  could  reduce  monitoring  for 
ground  and  surface  water  systems  that 
detected  VOCs  below  the  MCL  after  a 
baseline  period  of  data  are  generated. 

•  States  would  reduce  monitoring  for 
systems  that  took  a  well  out  of  service 
that  had  detectable  levels  of  VOCs. 


Initial  Round: 

Time  lo  Complete 

Ground  Water  Systems: 

Co(Tf>lianca ' __._. 

Unregulated 


Surface  Water  Systems: 

Compliance  and  Unregulated.. 
Costs: 

Compliance  _ 


Unregulated- 


Repeat  Monitoring: 
Compliance ' 
VOOs  ND/lnvulnerable.. 
VOCk  NO/Vulner«ble .... 
VOCb  detected 


Unregulated.. 


Costs: 

CotTfJiance. 


Uivagulated.. 


Opiioni 


4  years.. 


Quarterly:  4  samples/confirmation.. 
1  s8mpte/cor<firmation 


Monltily  tor  one  year.. 


$25  milKon/year ... 
S2.7  miilion/yeer .. 


5  years.. 
3) 


Monthly.. 


10 


S64  miHion/year  .„ 
$2.7  million/year. 


Opeon2 


4  years... 


Quarterly:  State  can  reduce  to  1  sampls. 
1  sample/State  dacretion  on  continna- 
lion. 


Quarterly  for  one  year 


$9.3  mittion/year.. 
$2.3  miHion/year.. 


SyMi*-. 
31 


Quwlany.. 


State  discretion.. 


$17  mUtion/year.. 
$0 „.. 


Opiiona 


1  sample  at  25%  ol  mttt. 


Sisia  Olscrebon. 

$3S  mHor^/yew. 
$0.5  mMen/yesr. 


State  OiscreUoa 
State  Dieeretiort 
AnnusMy  (Stale  Systems). 
Slate  DiscreltorL  (Swtoee 
WMsr  Systems). 


s^9 

so 


'  Vinyl  ctilofMe  would  only  be  required  «or  systems  that  had  detected  other  cNorinated  2.caiban  VOCs.  No  requirements  tar  vinyl  chloride  to  surface  water  aystems. 

[FR  Doc.  85-26416  Filed  11-12-85;  8:45  am] 
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Environmental 
Protection  Agency 

40  CFR  Part  141 

Nalionaf  Primary  Drinking  Water 
Regulations;  Synthetic  Organic  Chemicals, 
Inorganic  Chemfcafs  and  Microorganisms; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 
(OW-FRL-285S-7] 

National  Primary  Drinking  Water 
Regulations;  Synthetic  Organic 
Chemicals,  Inorganic  Ctiemicals  and 
Microorganisms 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Proposed  rulemaking. 

SUMMARY:  This  proposed  rule  under  the 
Safe  Drinking  Water  Act  (42  U.S.C.  300f 
et  seq.)  would  establish  Recommended 
Maximum  Contaminant  Levels  (RMCLs) 
for  synthetic  organic  chemicals  (SCKIs), 
inorganic  chemicals  (lOCs]  and 
microbiological  parameters  in  drinking 
water.  Proposed  RMCLs  (goals)  for 
substances  considered  to  be  probable 
human  carcinogens  are  set  at  the  zero 
level  and  RMCLs  for  substances  not 
treated  as  probable  human  carcinogens 
are  set  based  upon  chronic  toxicity  m 
other  data.  SOCs,  lOCs  and 
microorganisms  that  are  not  included  in 
this  proposal  may  be  considered  for 
subsequent  rulemaking  under  the  Safe 
Drinking  Water  Act 

RMCLs  are  non-enforceable  health 
goals  which  are  to  be  set  at  levels  which 
would  result  in  no  known  or  anticipated 
adverse  health  effects  with  an  adequate 
margin  of  safety.  This  proposal  is  the 
initial  stage  in  rulemaking  for  the 
establishment  of  primary  drinking  water 
regulations  for  the  SOCs,  lOCs  and 
microbials.  Following  this  proposal, 
Maximum  Contaminant  Levels  (MCLs) 
and  monitoring/reporting  requirements 
will  be  proposed  when  the  RMCLs  are 
promulgated.  MCLs  are  enforceable 
standards  and  are  to  be  set  as  close  to 
the  RMCLs  as  is  feasible  and  are  based 
upon  treatment  technologies  and  cost 

Public  comments  are  solicited  on  each 
of  the  proposed  RMCLs  as  well  as  on 
the  regulatory  approach  being 
considered.  Specific  scientific  and 
technical  reviews  and  comments  are 
requested  on  the  support  documents  on 
analytical  methods  and  health  effects. 

The  notice  and  supporting 
documentation  also  contains 
calculations  and  information  regarding 
risks  from  contaminants  that  EPA  is 
proposing  not  to  regulate.  EPA  has 
published  nonregulatory  Drinking  Water 
Health  Advisories  on  these 
contaminants.  Public  comment  is  also 
requested  on  the  scientific  basis  for 
those  calculations  and  whether  EPA 
should  develop  Primary  Drinking  Water 
Regulations,  or  Health  Advisories,  or 
take  no  action. 


DATES:  Written  comments  should  be 
submitted  by  March  13, 1986.  A  public 
hearing  will  be  held  in  Washington,  D.C. 
on  January  28  and  29, 1986,  beginning  at 
9:00  am  in  Conference  Room  1,  adjacent 
to  the  Washington  Information  Center, 
EPA,  401  M  Street  SW..  Washington. 
DC. 

ADDRESSES:  Send  written  comments  to 
Comment  Clerk.  Criteria  and  Standards 
Division,  Office  of  Drinking  Water 
(WH-550),  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  A  copy  of  the  comments  and 
supporting  documents  will  be  available 
for  review  during  normal  business  hours 
at  the  EPA.  Room  2904  (rear),  401  M 
Street  SW.,  Washington,  DC  20460.  It  is 
requested  that  anyone  planning  to 
attend  the  pubUc  hearing  (especially 
those  who  plan  to  make  statements) 
register  in  advance  by  calling  or  writing 
Ms.  Ametta  Davis  at  202/382-7575.  EPA. 
WH-550, 401  M  Street  SW..  Washington. 
DC  20460.  Persons  planning  to  make 
statements  at  the  hearing  are 
encouraged  to  submit  written  copies  of 
their  remarks  at  the  time  of  the  hearing. 
Supporting  doomients  dted  in  Section 
XI  will  be  available  for  inspection  at  the 
Drinking  Water  Supply  Branches  in 
EPA's  Regional  Offices. 

I.  JFK  Federal  Bldg.,  Boston,  MA  02203, 
Hione:  (617)  223-6486,  Jerome  Healy 

II.  26  Federal  Plaza,  Room  824,  New 
York.  NY  10278.  Phone:  (212)  264-1800. 
Walter  Andrews 

ra.  6th  &  Walnut  Sts..  Philadelphia,  PA 
19106,  Phone:  (215)  597-9873,  Bemie 
Samowski 

IV.  345  Courtland  Street  Atlanta.  GA 
30365,  Phone:  (404)  881-3781,  Robert 
Jourdan 

V.  230  S.  Dearborn  St.  Chicago.  IL  60604. 
Hione:  (312)  886-6176,  Joseph 
Harrison 

VI.  1201  Ehn  St.,  Dallas,  TX  75270. 
Phone:  (214)  767-2620.  James  Graham 

Vn.  726  Minnesota  Ave.,  Kansas  City, 
KS  66101.  Hione:  (913)  236-2815. 
Gerald  R.  Foree 

VIII.  1860  Lincohi  St.,  Denver,  CO  80295. 
Phone:  (303)  293-2815.  Marc  Alston 

IX.  215  Fremont  St..  San  Francisco.  CA 
94105.  Phone:  (415)  974-8076,  Leslie 
Ragle 

X.  1200  Sixth  Ave..  Seattle.  WA  98101. 
Phone:  (206)  442-1225.  Jerry  Opatz. 
Copies  of  draft  health  criteria, 

occurrence,  analytical  methods  and 
health  advisory  documents  will  be 
available  for  a  fee  from  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  5285. 
Port  Royal  Road.  Springfield,  Virginia 
22161.  The  toll  free  number  is  800/336- 
4700:  local:  703/487-4650. 


FOR  FURTHER  INFORMATION  CONTACT! 

Joseph  A.  Cotruvo,  Ph.D.,  Director. 
Criteria  and  Standards  Division,  Office 
of  Drinking  Water  (WH-550), 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington.  DC  20460, 
telephone  (202)  382-7575. 
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L  Statutory  Requirements 

The  Safe  Drinking  Water  Act  (42 
U.S.C.  300f.  et  seq.]  ("SDWA"  or  "the 
Act")  requires  the  EPA  to  establish 
primary  drinking  water  regulations 
which:  (1)  Apply  to  public  water 
systems;  (2)  specify  contaminants  which 
in  the  judgment  of  the  Administrator, 
may  have  any  adverse  effect  on  the 
health  of  persons;  and  (3)  specify  for 
each  contaminant  either  (a)  maximum 
contaminant  levels  (MCLs]  or  (b) 
treatment  techniques.  See  Section 
1401(1).  42  U.S.C  300f.  A  treatment 
technique  requirement  would  be  set  only 
if  "it  is  not  economically  or 
technologically  feasible"  to  ascertain 
the  level  of  a  contaminant  in  drinlcing 
water. 

The  SDWA  includes  provisions  for 
interim  and  revised  regulations.  See 
section  1412, 42  U.S.C.  300g-l.  Interim 
regulations  were  to  be  established 
within  180  days  of  enactment  of  the 
SDWA.  Revised  regulations  are  to  be 
developed  in  two  steps:  the  Agency  is  to 
establish  recommended  maximum 
contaminant  levels  (RMCLs)  and  then 
establish  maximum  contaminant  levels 
(MCLs)  as  close  to  the  RMCLs  as 
feasible.  MCLs  are  to  be  proposed  at  the 
time  of  promulgation  of  the  RMCLs. 

RMCLs  are  non-enforceable  health 
goals.  RMCLs  are  to  be  set  at  a  level 
which,  in  the  Administrator's  judgment 
"no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allows  an  adequate  margin  of 
safety".  Section  1412(b)(1)(B).  The 
House  Report  on  the  1974  legislation 
provides  congressional  guidance  on 
developing  RMCLs: 

...  the  recommended  maximum  level  must 
be  set  to  prevent  the  occurrence  of  any 
known  or  anticipated  adverse  effect.  It  must 
include  an  adequate  margin  of  safety,  unless 
there  is  no  safe  threshold  for  a  contaminant. 
In  such  a  case,  the  recommended  maximum 
contaminant  level  should  be  set  at  zero  level. 

House  Report  No.  93-1185,  July  10. 1974, 
at  20.  In  addition,  a  list  of  contaminants 
is  to  be  included  in  the  regulations  for 
"any  contaminant  the  level  of  which 
cannot  be  accurately  enough  measured 
in  drinking  water  to  establish  a 
Recommended  Maximum  Contaminant 


Level  and  which  may  have  any  adverse 
effect  upon  the  health  of  persons." 
1412(b)(1)(B). 

MCLs  are  the  enforceable  standards. 
MCLs  must  be  set  as  close  to  RMCLs  as 
is  feasible.  Feasible  means  "with  the  use 
of  the  best  technology,  treatment 
techniques  and  other  means,  which  the 
Administrator  finds  are  generally 
available  (taking  costs  into 
consideration)."  Section  1412(b)(3). 

Even  though  RMCLs  are  promulgated, 
no  system  is  forced  to  reduce 
contaminants  to  this  level  or  to  take 
other  action  regarding  contaminants. 
RMCLs  only  serve  as  goals  for  the 
Agency  in  the  course  of  setting  MCLs 
and  are  therefore  initial  steps  in  the 
MCL  rulemaking  that  will  follow.  In 
some  cases,  the  MCLs  will  be  set  very 
close  to  the  RMCLs;  in  other  cases, 
analytical  methods,  control  processes  or 
cost  considerations  may  dictate  an  MCL 
that  is  not  as  close.  Public  water 
systems  must  comply  with  the  MCL; 
non-compliance  with  an  RMCL  cannot 
be  the  basis  of  an  enforcement  action 
undersection  1414  of  the  Safe  Drinking 
Water  Act 

n.  Regulatory  Framework 

Issuing  Revised  Primary  Drinking 
Water  Regulations  is  the  second  step  in 
the  evolution  of  the  primary  drinking 
water  regulations  mandated  by  the 
SDWA. 

In  the  first  step,  the  National  Interim 
Primary  Drinking  Water  Regulations 
were  promulgated  on  December  24, 1975, 
with  an  effective  date  of  June  24, 1977. 
Amendments  were  issued  in  1976, 1979 
and  1980.  See  40  CFR  Part  141. 
Maximum  contaminant  levels  (MCLs) 
and  monitoring  and  reporting 
requirements  were  set  for  numerous 
microbiological,  inorganic,  organic  and 
radionuclide  contaminants  (40  CFR  Part 
141,  Subpart  B). 

SecUon  1412(e)  of  the  SDWA  directed 
EPA  to  arrange  for  the  National 
Academy  of  Sciences  (NAS)  or  an 
equivalent  organization  to  conduct  a 
study  to  assess  the  health  effects  of 
contaminants  in  drinking  water  and  to 
provide  proposals  for  RMCLs. 

As  the  second  step,  section 
1412(b)(1)(B)  provided  diat  EPA  must 
propose  and  promulgate  National 
Revised  Primary  Drinking  Water 
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R«gulatioiis  (NTOWR)  that  would 
include  RMCLs,  MCLs  and  monitoring 
and  reporting  requirements  for  those 
contaminants  that  may  have  any 
adverse  effect  on  human  health. 

Development  of  the  NTOWR  will  be 
accomplished  in  four  phases: 

•  Phase  I    Volatile  Synthetic  Organic 
Chemicals. 

•  Hiase  n    Synthetic  Organic 
Chemicals.  Inorganic  Chemicals  and 
Microbiological  Contaminants. 

•  Phase  HA    Fluoride. 

•  Phase  in    Radionuclides. 

•  Phase  rv    Disinfectant  By-Products 
including  Trihalometiianes. 

This  notice  is  Phase  II — proposal  of 
RMCLs  for  certain  inorganic,  organic 
and  biological  contaminants.  Because  of 
the  great  number  of  possible  substances 
to  be  considered,  additional  drinking 
water  contaminants  from  these  three 
groups  will  be  considered  in  later 
iterations  of  NPDWR. 

In  general,  the  procedure  for  all  four 
phases  wiU  be  similar  as  is  shown  in 
Figure  1.  Generally,  it  requires 
approximately  one  year  for  earfi  major 
regulatory  action  (e.g..  RMCL  to 
proposal).  The  status  of  each  Phase  is 
provided  below: 

•  Phasefc 

ANPRM,  March  4. 1982  47  FR  9350 
Public  Meeting,  April  26, 1982 
Four  Public  Woricshops,  June-August 
1982 

RMCL  Proposallune  12, 1984  49  FR 

24330 
Final  RMCL  rule/MCL  Proposal 

Scheduled  for  October  1965 

•  Phase  II: 

Microbiological  Workshop,  December  4. 

1961 
ANmH  October  5. 1983  48  FR  45502 
Four  Public  Woikshops,  September- 
December  1983 
Public  Meeting.  December  13, 1983 
Final  RMCL  rule/MCL  Proposal 
Scheduled  for  October  1986. 

•  Phase  OA: 

Notice.  December  1. 1981 46  ¥R  58345 
ANPRM,  October  5. 1983  48  FR  45502 
RMCL  Proposal.  May  14, 1985  50  FR 

20164 
Final  RMCL/MCL  Proposal,  Scheduled 

for  November,  1985 

•  Phase  III: 

Radionuclides  Woikshop,  May  1983 
ANPRM.  October  5, 1983  48  FR  45502 
RMCL  Proposal  Scheduled  for 
December,  1985 

•  Hiase  rv,  ANPRM  Scheduled  for 
1986 
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m.  Regulatory  Badcground 

The  discussion  in  this  section 
provides  a  brief  overview  oft  (1)  The 
Interim  Regulations  and  the 
implementation  experiences,  (2)  the 
National  Academy  of  Sciences  (NAS) 
role  in  development  of  the  Revised 
Regulations,  (3)  areas  that  will  be 
addressed  in  the  Revised  Regulations, 
and  (4)  summary  of  comments  on  the 
Phase  II  ANPRM  for  these 
contaminants. 

A.  Interim  Regulations 

As  required  by  the  SDWA.  EPA  acted 
quickly  following  the  passage  of  the 
SDWA  in  publishing  Interim  Primary 
Drinking  Water  Regulations.  Regulations 
were  established  initially  for  ten 
inorganic  chemicals,  six  pesticides  and 
two  microbiological  indicator 
contaminants.  Amendments  were  later 
added  on  radionuclides, 
trihalomethanes  and  corrosion/sodium 
monitoring.  The  regulations  set  MCLs, 
monitoring  and  reporting  requirements. 
Analytical  methods  were  specified  as 
well  as  public  notification  requirements 
(40  FR  59566,  Radionuclides,  44  FR 
68841,  45  FR  57332). 

These  regulations  apply  to  some 
60.000  community  water  systems  and 
160.000  non-community  water  systems. 
The  distinction  between  community  and 
non-community  systems  is  that  non- 


community  systems  serve  a  transient 
population  (as  opposed  to  residential). 
Only  those  MCLs  in  the  Interim 
Regulations  thought  to  have  potentially 
acute  health  concerns  were  applied  to 
the  non-community  systems;  these 
included  total  coliforms.  turbidity  and 
nitrate. 

RMCLs  were  not  established  in  the 
Interim  Regulations  because  the  SDWA 
only  specifies  that  RMCLs  are  to  be  set 
in  estabUshing  the  Revised  Regulations. 
The  MCLs  in  the  Interim  Regulations 
were  to: 

"protect  health  to  the  extent  feasible,  using 
technology,  treatment  techniques,  and  other 
means  which  the  Administrator  detennines 
are  generally  available  (taking  costs  into 
consideration]  on  the  date  of  enactment  of 
this  title."  Section  1412(a)(2) 

This  mandate  for  Interim  MCLs  is 
similar  to  the  MCLs  in  the  Revised 
Regulations:  however,  the  Revised 
Regulations  are  different  in  two 
fundamental  respects.  First,  in  the 
Revised  Regulations,  a  goal  (Le.,  the 
RMCL)  is  established  and  then  the  MCL 
is  set  as  close  to  the  goal  as  is  feasible. 
RMCLs  are  to  be  established  for  a 
comprehensive  number  of  contaminants. 
This  proposal  deals  with  the  RMCLs. 
Second,  in  setting  MCLs,  feasible  is 
defined  in  the  SDWA  as  using  the  best 
(emphasis  added)  technology,  treatment 
techniques,  and  other  means  which  the 
Administrator  finds  are  generally 
available  (taking  costs  into 
consideration). 

B.  National  Academy  of  Sciences  (NAS) 

Under  the  SDWA.  NAS  is  charged 
with  assessing  the  following: 

•  Summary/evaluation  of  relevant  • 
publications  and  studies. 

•  Methodologies/assumptions  used  in 
estimating  levels  at  which  adverse 
effects  occur. 

•  Methodologies/assumptions  for 
estimating  margin  of  safety  for  drinking 
water  regulations. 

•  Develop  proposals  for  RMCLs. 

•  List  of  contaminants  the  level  of 
which  cannot  be  determined  in  drinking 
water  that  pose  a  health  risk. 

•  Research  priorities. 

While  the  NAS  did  not  provide 
proposals  of  RMCLs,  the  NAS  has 
provided  guidance  on  the  above  items 
and  on  the  toxicological  effects  of 
numerous  drinking  water  contaminants. 
The  five  volumes  of  Drinking  Water  and 
Health  include  the  following: 

Volume  I  (1977) 

•  Safety  and  risk  assessment 
procedures. 
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•  Toxicity  of  organic,  inorganic, 
microbial  and  radionuclide 
contaminants. 

Volume  11(1980) 

•  Disinfection  of  drinking  water. 

•  Chemistry  of  disinfection  in 
drinking  water. 

•  Granular  activated  carbon. 

Volume  III  (1980) 

•  Epidemiology  studies. 

•  Problems  ofrisk  estimation. 

•  Toxicity  of  selected  contaminants. 

•  Nutritional  aspects  of  drinking 
water  contaminants. 

Volume  IV  (1982) 

•  Distribution  system  j>otential  health 
problems. 

•  Toxicity  of  inorganic  and  organic 
chemicals. 

Volume  V  (1983) 

•  Toxicity  of  selected  contaminants. 

•  Epidemiology  of  arsenic  and 
asbestos. 

Because  the  NAS  did  not  provide 
proposed  RMCLs.  the  Agency  has 
developed  the  proposed  RMCLs  in  this 
notice  based  upon  its  own  evaluations 
which  included  the  NAS  reports  along 
with  other  pertinent  data. 

C.  Issues  Being  Addressed  in  Revised 
Regulations 

As  directed  by  the  SDWA.  the 
Revised  Regulations  will  address  a  wide 
variety  of  problems  in  drinking  water 
quality  in  public  water  systems  across 
the  United  States.  Much  experience  has 
been  gained  from  the  implementation  of 
the  Interim  Regulations  and  a 
comprehensive  review  and  revision  of 
the  provisions  of  the  Interim  Regulations 
is  being  undertaken  during  development 
of  the  Revised  Regulations.  In  addition, 
new  problems  in  drinking  water  quality 
have  been  discovered  that  will  be 
addressed  in  the  Revised  Regulations. 
Under  the  requirements  and  definitions 
of  the  SDWA,  the  basic  questions  being 
considered  in  the  efforts  include: 

•  For  which  contaminants  should 
regulations  be  set? 

•  What  levels  for  the  RMCLs  and 
MCLs  would  be  appropriate? 

•  What  monitoring  and  reporting 
requirements  would  be  appropriate? 

The  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  issued  October  5, 
1984  (48  PR  45502),  provided  the  public 
with  an  opportimity  to  review  the  issues 
and  comment  to  the  Agency  early  in  the 
development  stages.  The  ANPRM  was 
followed  by  four  public  technical 
workshops  and  a  public  meeting  during 
which  the  regulatory  and  scientific 
issues  were  discussed.  The  public 


comments  received  on  the  ANPRM  are 
discussed  in  this  section.  Part  D. 

This  proposal  addresses  only  the 
selection  of  contaminants  for  possible 
regulation  and  the  proposed  RMCLs  for 
these  substances.  PubUc  comments  and 
workshop  results  addressing  MCLs  and 
monitoring  and  reporting  requirements 
will  be  addressed  in  the  MQ,  proposal 
which  will  be  published  with  the 
promulgated  I^CLs.  However,  to 
provide  some  perspective  on  approaches 
being  considered  for  the  regulations,  a 
brief  overview  of  problems  that  will  be 
considered  in  the  development  of  the 
RMCLs,  MCLs,  and  monitoring  and 
reporting  requirements  is  provided 
below. 

Implementation  of  the  Interim 
Regulations  has  shown  the  following 
major  areas  of  concern: 

•  Compliance  by  Small  Systems 

For  the  most  part,  compliance 
problems  with  die  MCLs  and  monitoring 
and  reporting  requirements  have 
generally  been  associated  with  small 
systems.  Resources  are  often  limited  in 
small  systems  and  when  a  drinking 
water  problem  is  present,  the  small 
systems  generally  are  least  able  to  cope 
with  it. 

Variances  may  be  granted  when  a 
system,  "because  of  characteristics  of 
the  raw  water  sources  which  are 
reasonably  available  to  the  systems, 
caimot  meet  the  requirements  .  .  . 
despite  application  of  the  best 
technology,  treatment  techniques,  or 
other  means,  which  the  Administrator 
finds  are  generally  available  (taking 
costs  into  consideration)."  (Section 
1415(a)(1)(A)).  Variances  do  not  have  a 
fixed  date  in  the  law  for  the  system  to 
come  into  compliance  but  the  system 
must  be  put  on  a  compliance  schedule 
requiring  compliance  as  expeditiously  as 
practicable. 

The  approach  to  variances  in  the 
Revised  Regulations  would  be  similar  to 
that  promulgated  for  the  trihalomethane 
regulations  (48  FR  8406,  Feb.  28, 1983). 
The  best  generally  available  technology 
(GAT)  under  section  1415  would  be 
defined  for  each  regulated  contaminant, 
taking  cost  into  consideration  and 
possibly  categorizing  by  system 
characteristics  such  as  size  or  water 
source.  States  would  evaluate  each  case 
on  a  site-specific  basis  to  determine  if 
the  identified  GAT  was  appropriate  and 
effective  for  that  system.  In  addition  to 
central  treatment  alternatives, 
decentralized  options  such  as  use  of 
bottled  water  and  point-of-use  treatment 
devices  are  being  considered  as  control 
measures  to  reduce  contamination  until 
the  system  can  reach  compliance  with 
the  NPDWR  through  other  means. 


•  Strength  of  Evidence  of  Potential 
Health  Effects 

Because  of  the  added  costs  of 
treatment,  many  systems  remain  out  of 
compliance  with  several  MCLs;  some 
systems  remain  unconvinced  that  the 
net  benefits  of  contaminant  reduction  is 
worth  the  costs.  This  issue  often  relates 
to  the  availability  and  strength  of 
evidence  of  data  on  potential  hecdth 
effects. 

Comprehensive  assessments  have 
been  conducted  of  the  available 
information  on  potential  health  effects 
of  every  contansinant  in  this  proposal 
State-of-the-art  scientific  methods  have 
been  utilized  in  determining  the 
potential  health  effects.  All  of  the 
accumulated/analyzed  data  are 
summarized  and  presented  for  public 
comment  in  the  Health  Effects  Criteria 
Documents  referenced  in  Section  X  of 
this  notice. 

•  Monitoring  Inflexibility 

The  Interim  Regulations  require 
monitoring  to  assess  compliance  with 
the  MCLs  at  set  frequencies  for  certain 
contaminants;  for  example,  monitoring 
for  inorganic  compounds  must  be 
conducted  at  least  once  per  year  or  once 
per  three  years  for  supplies  using 
surface  or  ground  water  soiut«s, 
respectively.  While  monitoring  once  a 
year  or  every  three  years  does  not  seem 
to  be  overly  demanding,  this  can  be 
cosdy  for  small  systems,  and  upon  those 
States  that  conduct  monitoring  for 
certain  of  the  systems  (e.g.,  small 
systems)  within  their  boundaries.  States 
have  reported  that  certain  of  these 
inorganic  compounds  have  not  been 
detected  at  si^iificant  levels  in  the 
drinking  water  in  many  systems  and  the 
probability  of  future  contamination  is 
very  slight.  Monitoring  has  shown  that 
littie  chtuige  in  concentrations  occurs 
over  time  for  certain  contaminants, 
primarily  inorganics  in  ground  water.  In 
addition,  some  contaminants  such  as  the 
six  pesticides  in  the  Interim  Regulations 
have  been  found  only  rarely  since 
compliance  monitoring  requiremqi4s 
went  into  effect 

To  provide  for  more  efficient  use  of 
State  and  local  resources,  flexibility  in 
monitoring  requirements  will  be  a 
general  principle  in  development  of  the 
Revised  Regulations.  In  addition,  to 
assure  detection  and  control  of 
intermittent  contaminants  or  those  that 
are  not  distributed  homogenously,  more 
specific  monitoring  requirements  will  be 
designed.  States  also  will  be  provided 
authority  to  determine  specific 
monitoring  frequencies  for  systems 
beyond  the  federal  minima.  A  three- 
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tiered  approach  is  being  considered  for 
determining  whether  and  in  what 
manner  to  regulate  specific 
contaminants.  Contaminants  would  be 
divided  into  three  categories: 

Tier  I — ^Tbose  which  occur  with 
suHicient  frequency  and  which  are  of 
sufficient  conceni  to  warrant  national 
regulation  (MCLs)  and  consistent 
monitoring  and  reporting. 

Tier  //—Those  which  are  of  sufficimt 
concern  to  warrant  national  regulation 
(MCLs)  but  which  occur  at  limited  or 
predictable  frequency,  justifying  flexible 
national  minimum  monitoring 
requirements. 

Tier  lU— Those  which  would  not 
warrant  development  of  a  regulation  but 
for  which  non-regulatory  health 
guidance  could  be  provided  to  States  or 
water  systems. 

Additional  descriptions  of  the 
categories  can  be  found  in  the  /VNPRM 
(Oct.  5, 1983.  49  FR  45502). 

•  Public  Notice 

The  SDWA  is  very  specific  in  the  area 
of  public  notice  (Section  1414),  and 
pubhc  notiflcation  requirements  in  the 
Interim  Regulations  are  relatively 
inflexible.  The  specific  media  are  stated 
in  the  law  and  regulations;  however 
these  do  not  appear  always  to  be  the 
most  effective  means  of  notice.  The 
SDWA  currently  is  imder  review  for 
possible  amendjnent  in  the  area  of 
public  notification  to  allow  some 
flexibility. 

•  Non-Community  Water  Systems 

Non-community  water  systems 
(NCWS)  serve  transient  populations  as 
opposed  to  residential.  Only  three  MCLs 
in  the  Interim  Regulations  apply  to 
NCWS  and  these  protect  against  acute 
health  effects.  Concerns  have  been 
raised  about  reported  human  exposure 
to  contaminants  in  certain  types  of 
NCWS.  such  as  schools  or  factories 
which  consistently  serve  the  same 
consumers.  In  addition,  monitoring 
frequencies  were  similar  for  all  sizes  of 
NCWS  regardless  of  the  number  of 
consumers  served  per  day. 

The  Revised  Regulations  will  address 
these  two  situations  by  considering 
redefinition  of  NCWS  and  possible 
application  of  other  MCLs  with  potential 
chronic  health  concerns.  In  addition, 
monitoring  requirements  will  be 
evaluated  according  to  the  size  of  the 
NCWS  and  other  relevant  factors. 

•  Monitoring  and  Determining 
Compliance  to  Accurately  Detect 
Contaminants 

In  certain  systems,  problems  with 
exceeding  MCLs  are  experienced 
continually  by  a  portion  of  the  system: 


e.g.,  corrosion  by-products  or  portions  of 
a  system  using  a  specific  well,  well  field. 
or  surface  water  source.  If  results  are 
averaged,  the  overall  system  may  be 
technically  in  compliance  and  thus  no 
action  (including  no  public  notification) 
would  be  required.  However,  those 
consumers  in  the  particular  problem 
portion  of  the  disfribution  system  are 
exposed  continually  to  levels  above  the 
MCLs.  Similarly,  corrosion  by-products 
(e.g.,  lead]  are  dependent  upon  the 
corrosive  characteristics  of  the  drinking 
water  and  the  distribution  system 
materials;  monitoring  may  not  detect 
any  violations  of  MCLs  if  not  sampled  at 
the  proper  locations.  Sampling 
techniques  also  can  impact  on  the  level 
of  contamination  detected. 

These  are  areas  of  si^iificant  concern 
and  the  Revised  Regulations  will 
determine  the  most  effective  means  of 
calculating  compliance.  Monitoring 
requirements  will  be  redesigned  to 
assess  more  effectively  the  occurrence 
of  corrosion  by-products  and  human 
exposure  in  various  parts  of  distribution 
systems. 

Other  areas  of  concern  that  will  be 
addressed  in  the  Revised  Regulations 
include: 

•  Numerous  synthetic  organic 
chemicals  (SOCs)  which  have  been 
found  at  increasing  frequencies  in 
drinking  water  across  the  country. 
Essentially,  two  separate  groups  of 
SOCs  are  being  detected. 

— Pesticides.  Different  pesticides  have 
been  detected  in  drinking  water  in 
various  parts  of  the  country.  The 
extent  of  the  problem  is  highly 
dependent  upon  the  pesticide 
application  mode  and  hydrogeological 
factors.  Pesticide  contamination  of 
surface  waters  appears  to  be  closely 
related  to  such  factors  as  rates  and 
times  of  application  and  rainfall  and 
run-off.  Thus,  monitoring  results  can 
be  misleading  if  sampling  is  not  done 
at  appropriate  times  and  places. 

— Organic  Chemicals  (industrial  uses). 
Concern  is  focused  primarily  upon 
contamination  of  ground  waters  from 
improper  disposal  of  hazardous 
wastes;  numerous  SOCs  have  been 
detected  in  ground  water  as  well  as  in 
surface  waters  although  introduction 
of  controls  to  industrial  and  municipal 
effluents  apparently  has  improved 
surface  water  quality  in  recent  years. 

•  Inoiganic  chemicals  have  been 
found  to  be  problems  primarily  in 
ground  waters  and  are  usually  a  result 
of  natural  contamination  by  geological 
formations.  In  addition,  contamination 
for  hazardous  waste  site  run-off  and 
leachates  remains  a  concern.  All 
inorganics  in  the  Interim  Regulations 


will  be  re-evaluated  along  with  a 
number  of  other  inorganics  that  have 
been  detected  in  drinking  water.  Some 
of  these  include  arsenic,  barium,  nitrate, 
nitrite,  copper,  sulfate,  asbestos,  and 
sodiimi. 

•  The  microbiological  quality  of 
drinking  water  continues  to  be  a 
principal  concem  in  development  and 
eventual  implementation  of  the  Revised 
Regulations.  Despite  compliance  with 
the  Interim  Regulations  by  most  water 
systems,  waterbome  outbreaks  of 
disease  are  reported  with  increasing 
frequency.  Much  of  this  may  be 
attributable  to  better  reporting 
procedures.  Major  causes  of  outbreaks 
are  deficiencies  in  (or  lack  of)  treatment 
as  well  as  distribution  system  problems. 
The  specific  etiology  of  the  outbreaks  is 
for  the  most  part  unknown;  Ciardia 
lambia  has  been  identified  as  a  primary 
agent  in  many  recent  outbreaks  in  all 
parts  of  the  country.  Viruses  also  have 
been  implicated  in  a  large  number  of 
outbreaks.  Controls  on  coliforms  and 
turbidity  alone,  although  highly 
effective,  are  not  always  sufficient  to 
assure  the  biological  safety  of  drinking 
water. 

D.  Public  Comments 

The  ANPRM  (October  5. 1983,  48  FR 
45502)  solicited  comments  on  the 
technical  and  regulatory  issues  that  are 
being  examined  concerning  the 
development  of  National  Revised 
Primary  Drinking  Water  Regulations  for 
organic,  inorganic,  and  microbial 
contaminants  in  drinking  water.  See 
Appendix  A  for  a  summary  of  the  public 
comments  received. 

ly.  Regulatory  Alternatives 

Either  of  two  philosophies  could  be 
followed  in  determining  which 
substances  are  appropriate  for 
regulations  under  the  SDWA.  The 
broader  view  would  establish  RMCLs 
and  MCLs  for  as  many  substances  as 
possible  that  may  be  of  health  concem 
in  drinking  water.  RMCLs  and  MCLs 
would  be  set  for  substances  on  the  basis 
of  (1)  sufficient  health  effects 
information  and  (2)  the  occurrence  in 
drinking  water  or  the  potential  for  more 
'  widespread  occurrence  in  drinking 
water. 

A  more  limited  view  would  be  to 
establish  RMCLs  and  MCLs  only  for 
those  substances  which  actually  occur 
in  public  drinking  water  supplies  at  or 
near  levels  that  could  result  in  sufficient 
public  health  risk  of  national  scope  horn 
drinking  water.  The  limited  view  would 
not  examine  the  potential  for 
widespread  occurrence  in  drinking 
water  and  thus  would  not  incorporate 
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an  approach  for  long  term  anticipatory 
protection  of  water  supplies;  it  wonld 
essentially  wait  for  wridespread 
contamination  to  occur  before 
regulatory  action  would  be  taken. 

The  strength  of  the  broad  view  is  that 
it  would  provide  a  single,  extensive 
listing  of  concentration  limits  that  had 
been  thoroughly  and  publicly  reviewed 
and  that  would  help  to  define  "potable" 
drinking  water  regardless  of  source.  The 
presence  of  such  a  listing  may  assist 
response  to  many  situations  involving 
contamination  from  many  infrequently 
detected  substances.  Since  decisions  to 
act  or  not  to  act  must  be  made  for  every 
contamination  incident  this  anticipatory 
and  consistent  approach  might  be  the 
most  cost/effective,  avoiding  case-by- 
case  decisions  on  the  safety  of  the 
drinking  water.  One  additional 
consideration  is  the  intensity  of  public 
interest  and  awareness  that  some 
chemical  might  be  in  drinking  water  the 
public  wants  to  know  if  the  drinking 
water  is  safe;  a  federal  standard 
provides  guidance  on  this  question. 

Another  situation  where  regulation 
may  be  appropriate  under  the  broad 
view  is  for  a  chemical  that  has  only 
been  detected  (in  surveys  conducted  to 
date)  at  levels  below  those  associated 
with  potential  health  risks.  The  Md. 
would  provide  guidance  that  no  action 
was  necessary  for  these  systems  with 
less  than  that  level;  without  regulations, 
these  types  of  situations  have  met 
vindely  var]ring  responses  by  States  and 
public  water  systems.  Regulations  can 
provide  a  basis  for  rational  and  uniform 
responses  to  incidents  of  contamination. 

The  second,  more  limited  approach  to 
standard  setting  has  the  strength  of 
allowing  SPA  to  concentrate  its 
resources  on  those  substances  which 
pose  the  greatest  pubUc  health  risks 
from  drinking  water,  reflecting  both 
extent  of  contamination  and  the  size  of 
populations  at  risk.  Thus,  the  formal 
regulatory  process  would  be  reserved 
for  the  most  significant  current 
problems.  States  or  other  entities  would 
be  forced  to  address  contaminants  of 
more  limited  scope.  This  approach 
would  likely  lead  to  a  multiplicity  of 
State  regulations  and  the  need  for  a 
large  number  of  non-regulatory  EPA 
Drinking  Water  health  advisories  to  fill 
the  gap.  Health  advisories  can  be 
prepared  more  quickly  by  EPA  because 
they  are  limited  only  to  considerations 
of  toxicology  (they  do  not  consider 
technology  feasibility  and  costs)  and 
they  would  not  require  rulemaking.  On 
the  other  hand,  health  advisories  have 
been  adopted  by  some  States  as  de  facto 
standeuds. 

The  National  Drinking  Water 
Advisory  Council  (NDWAC)  was 


requested  to  provide  advice  on  the 
general  philosoi^cal  approach  to 
determining  which  contaminants  should 
be  selected  for  regulation;  the  Ck>uncil 
rcommended  the  following: 

The  CouDdl  raoommends  that 
contaminants  be  considend  for  regulation  on 
the  basis  of  suffidant  health  effects 
information  and  the  occurrence  of 
contaminants  in  drinking  water  and  the 
potential  for  more  widespread  occurrence  in 
drinking  water. 

The  minority  felt  that  contaminants  should 
be  oonsiderad  for  regulation  on  tlie  basis  of 
sufficient  health  effects  infonnation  sod  the 
potential  for  occuirenoe  in  drinking  water.  It 
was  contended  that  the  aim  of  the  Safe 
Drinlung  Water  Act  is  to  prevent  the 
occurrence  of  contaminants  in  drinldng  water 
and  waiting  to  regulate  until  the  contaminant 
has  been  ctetected  is  not  an  approach 
considered  to  be  protective  m  pnbUc  health. 

The  approach  followed  In  this 
proposal  in  the  broad  view  that  would 
set  RMCLs  and  MCLs  for  contaminants 
of  health  concern  that  have  been 
detected  in  drinking  water  or  have  the 
potential  for  more  widespread 
occurrence.  Public  comments  are 
requested  on  the  appropriateness  of  this 
approadi. 

V.  Factors  in  the  Devriopnieiit  of 
RMCU 

The  SDWA  authorizes  EPA  to 
establish  RMCLs  for  "each  contaminant 
which,  in  [the  Administrator's]  lodgment 
.  .  .  may  have  any  adverse  effect  on  the 
health  of  persons".  Section  1412(bKl)(B). 
A  primary  drinking  water  regulation  is 
to  be  established  for  each  contaminant 
for  which  an  RMCL  is  estabUshed. 
Section  1412(b)(2).  Presented  below  are 
discussions  of  (1)  the  factors  used  to 
select  contaminants  for  regulation  and 
(2)  the  methodology  and  basis  for 
determining  what  levels  are  appropriate 
for  the  RMCLs. 

A.  Selection  of  Contaminants  for 
Regulation 

This  section  provides  a  discussion  of 
the  factors  used  to  select  the  specific 
contaminants  for  which  RMCLs  are 
proposed  at  this  time.  SOCs,  lOCs  and 
microbials  that  were  not  included  in  this 
proposal  will  be  reconsidered  in  later 
iterations  of  the  Revised  Reguations  as 
additional  data  become  available.  The 
reader  also  is  referred  to  the  RMCL 
proposal  for  VOCs  (49  FR  24330)  for 
additional  discussion  on  which  factors 
are  considered  in  selecting 
contaminants  for  regulation. 

Other  than  the  above  directive  of  the 
SDWA,  little  additional  guidance  was 
provided  upon  which  to  determine  bow 
to  select  contaminants  for  regulation 
under  the  SDWA.  Obviously,  it  is 
impossible  to  consider  for  regulation 


every  chemical  that  may  appear  in 
drinking  water  and  that  theoretically 
may  adversely  affect  health  in  some 
remote  circimistances.  What  is  needed 
is  some  priority  of  contaminants  for 
regulation  adversely  affect  health  in 
some  remote  circumstances.  What  is 
needed  is  some  priority  of  ocmtaminants 
for  regulation  so  that  a  reasonable 
number  of  contaminants  of  sufficient 
concern  can  be  addressed  in  regulations 
that  will  advance  the  goals  of  the 
SDWA  and  provide  definitive  guidance 
to  address  potential  human  health 
effects  of  exposure  to  hazardous 
materials  in  drinking  water.  To 
accomplish  this,  EPA  could  adopt 
criteria  from  which  to  select 
contaminants  for  possible  regulation 
under  the  SDWA.  The  most  relevant 
criteria  for  selection  of  contaminants 
are:  (1)  The  analytical  ability  to  detect  a 
contaminant  in  drinking  water.  (2)  the 
potential  health  risk,  and  (3)  the 
occurrence  or  potential  for  occurrence  in 
drinking  water. 

A  set  of  selection  criteria  have  been 
developed  which  essentially  e}q>and  the 
three  primary  factors  listed  above.  Use 
of  a  specific  formula  to  apply  selection 
criteria  is  not  believed  to  be  appropriate 
because  of  the  many  variables 
associated  with  contaminants  in 
drinking  water,  however,  a  decision- 
making "logic  train"  has  been  developed 
which  incorporates  the  selection  criteria 
and  provides  a  framework  from  which 
to  make  appropriate  determinations. 
Given  the  variability  associated  with 
exposure  and  human  health  aspects  of 
drinking  water  contaminants  and  the 
directives  of  the  SDWA,  the  decision 
criteria  must  remain  flexible  such  that  a 
case-by-case  decision  can  be  made  for 
each  contaminant  However,  the 
decision  criteria  do  set  forth  an 
operative  framework.  For  each 
contaminant  the  essential  factors  in  the 
analysis  are  as  follows: 

•  Is  an  analytical  method  available  to 
detect  the  contaminant  in  drinking 
water?  If  EPA  cannot  ascertain  whether 
the  contaminant  can  be  found  in 
drinking  water,  a  regulation  may  not  be 
appropriate. 

•  Aie  there  sufficient  health  effects 
data  upon  which  to  make  a  judgment  on 
an  RMCL  or  health  advisory? 

•  Are  there  potential  adverse  health 
effects  from  exposure  to  the 
contaminant  via  ingestion? 

•  Does  the  contaminant  occur  in 
drinking  water? 

— ^Has  ^e  contaminant  been  detected  in 
significant  frequencies  and  in  a 
widespread  manner? 

— If  data  are  limited  on  the  frequency 
and  nature  of  contamination,  is  there 
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a  significant  potential  of  drinking 
water  contamination? 

Each  of  these  essential  factors  is 
discussed  below. 

Analytical  Methods.  Analytical  - 
methods  must  be  available  such  that  the 
presence  of  the  chemicals  in  water  can 
be  vaUdly  determined  and  quantified 
within  acceptable  limits.  If  the  level  of  a 
contaminant  cannot  be  acciu-ately 
enough  measured  to  set  an  RMCL,  the 
contaminant  is  to  be  listed.  SDWA 
section  1412(b)(1)(B).  This  factor  is  also 
an  important  part  in  determining 
whether  the  substance  can  be  regulated 
(i.e..  whether  the  contaminant  can  be 
found  in  drinking  water)  and  whether  an 
MCL  or  a  treatment  technique  regulation 
should  be  promulgated.  The  SDWA 
states  that  MCLs  are  appropriate  if  "it  is 
economically  and  technologically 
feasible  to  ascertain  the  level  of  such 
contaminant  in  water  in  public  water 
systems."  SDWA  section  1401.  If  not,  a 
treatment  technique  is  to  be  specified. 

A  number  of  factors  are  taken  into 
consideration  in  evaluating  if  analytical 
methods  are  available,  including  such 
factors  as: 

•  Method  validity  (reliability). 

•  Sampling  techniques  and 
preparation  including  volume  of  sample, 
preservation,  and  time  of  transport 

•  Laboratory  experience/availability/ 
capabilities. 

•  Precision  and  accuracy. 

•  Detection  limits. 

•  Costs  of  analysis. 

The  reUability  of  analytical  methods 
used  for  compliance  monitoring  is 
critical  for  determining  the  MCL  The 
acauvcy  (lack  of  bias)  and  precision 
(good  reproducibility)  of  the  analytical 
methods  is  evaluated  in  order  to 
determine  what  are  reasonable  levels  of 
performance  by  analytical  laboratories 
at  levels  considered  for  die  MCLs.  This 
evaluation  is  carried  out  in  order  to 
ensure  that  reasonable  performance 
expectations  for  those  laboratories 
which  will  be  performing  the  actual 
analysis  is  considered,  instead  of  an 
analysis  based  upon  a  single,  best 
laboratory  situation  which  is  not 
representative  of  real  world  situations. 

Health  Effects.  Consideration  of  the 
potential  health  effects  of  a  chemical 
encompasses  the  (1)  suitability  of  the 
available  data  for  assessing  the  toxicity 
of  the  chemical  and  (2)  the  possibility  of 
human  health  concern  fit)m  exposure  iii 
drinking  water.  The  human  health 
concerns  relate  to  acute  and  chronic 
toxicities,  carinogenic  affects  including 
effects  In  animals  or  humans,  and  other 
toxicological  concerns  such  as  whether 
or  not  a  contaminant  is  a  mutagen  or 
teratogen.  Assessment  of  these  potential 


health  effects  also  considers  the 
International  Agency  for  Research  on 
Cancer  (lARC)  criteria  and  the  EPA 
proposed  guidelines  for  carcinogen  risk 
assessment  In  the  absence  of  potential 
carcinogenic  risks,  most  estimated 
allowable  exposure  levels  will  be 
considerably  higher  than  usually  found 
in  drinking  water. 

Occurrence  in  Drinking  Water. 
Consideration  of  occurrence  data 
encompasses  the  frequency  of 
occurrence,  the  level  of  occurrence  and 
the  extent  of  the  population  exposed.  An 
examination  of  the  available  data  with 
regard  to  how  well  it  represents  national 
occurrence  is  carried  out  along  with  an 
evaluation  of  the  quality  of  the  data. 

EPA  has  conducted  a  number  of 
national  sampling  surveys  to  assess 
occurrence  of  certain  contaminants  in 
drinking  water  across  the  country.  In 
addition,  a  number  of  States  have 
conducted  surveys  of  public  water 
systems  for  certain  contaminants.  These 
surveys  constitute  the  best  sources  of 
available  data  on  occurrence  of 
contaminants  in  drinking  water. 
However.  limitations  of  this  information 
for  certain  contaminants  are  notable: 

•  Extent  of  sampling  and  sampling 
sites  as  being  representative  of  national 
occiirrence. 

— ^EPA  surveys  conducted  to  date  all 
have  been  limited  to  some  extent  by 
resource  constraints.  The  surveys 
have  not  been  statistically 
comprehensive  such  that  complete 
knowledge  on  the  extent  of  potential 
contamination  is  known. 

— States  are  more  limited  in  extent  of 
sampling.  While  a  few  States  have 
conducted  comprehensive  surveys  for 
certain  contaminants,  most  States 
have  not.  Reliability  of  these 
analytical  data  is  usually  unknown. 

— Surveys  usually  are  conducted  one 
sample  at  one  time  which  may  not 
assess  ^reliably  the  variations  in 
surface  water  quality  or  variations  in 
ground  water  quality  due  to  pumping 
patterns. 

— ^Also,  surveys  of  ground  water 
systems  are  seldom  of  every  well  in  a 
system  and  some  samples  are  taken  in 
the  distribution  systems  rather  than  at 
the  well  head. 

•  surveys  analyzed  for  a  limited 
number  of  contammants.  For  both  EPA 
and  State  surveys,  a  targeted  list  of 
contaminants  is  the  basis  for  analysis. 
Many  contaminants  thus  have  not  been 
looked  for. 

•  Reliability  of  resultant  data  (quality 
assurance,  limits  of  detection). 

Analysis  of  SOCs  and  pesticides 
requires  sophisticated  techniques  using 
highly  sensitive  instruments.  The 


methods  used  have  been  developed  only 
recentiy  and  quality  assurance  programs 
only  recentiy  have  been  a  priority 
concern.  Thus,  existing  data  from  past 
surveys  may  be  questioned.  In  general, 
if  a  positive  result  is  reported  at  a 
certain  concenfration,  it  can  be  assumed 
that  the  contaminant  was  in  the  sample 
but  the  level  could  be  questioned. 
However,  it  cannot  be  said  with 
confidence  that  if  a  sample  was 
negative,  the  contaminant  was  not  there. 
Of  course,  detection  limits  are  also  a 
significant  limitation. 

The  extent  and  quality  of  the 
available  data  varies  for  each  of  the 
contaminants  under  consideration. 
Thus,  EPA  ususally  must  base  its 
decision  on  appropriate  regulatory 
action  (or  no  action)  for  certain 
contaniinants  on  an  imperfect  data  set 

In  evaluating  occurrence  data,  the 
most  significant  aspects  are  frequency 
of  occurrence  and  the  widespread  (or 
limited)  characteristics  of  the 
contamination.  Because  of  the 
limitations  in  the  survey  data  (noted 
previously),  levels  of  contamination  that 
have  been  detected  are  not  believed  to 
be  necessarily  representative  of  the 
quality  of  drinking  water  in  all  supplies 
across  the  country.  Many  of  the 
contaminants  in  drinking  water  are 
man-made  synthetic  chemicals  whose 
presence  in  drinking  water  indicates 
that  a  pollution  incident  has  occurred. 
The  levels  detected  to  date  may  or  may 
not  be  representative  and  levels  may 
change  due  to  pollution  incidents.  Levels 
for  natural  contaminants  in  ground 
water  are  generally  more  representative 
and  would  not  be  expected  to  change. 
Thus,  because  of  the  imperfect 
knowledge  on  the  levels  of 
contamination,  frequency  of  occurrence 
is  a  more  important  factor  than  levels  of 
occurrence  in  decisionmaking  regarding 
for  which  contaminant  standards  should 
be  set  Therefore,  data  are  evaulated  for 
frequency  of  occurrence,  population 
exposed  and  the  widespread  (or  limited) 
nature  of  contamination  problems.  A 
judgment  is  made  for  eadi  contaminant 
based  in  part  upon  these  factors. 

The  ideal  data  base  would  provide  an 
estimate  of  the  number  of  public  water 
systems  with  contamination  problems 
and  population  exposure  and  the 
widespread  or  limited  natiire  of 
contamination  problems  across  the 
country.  Where  comprehensive  data 
such  as  these  do  exist  (and  human 
exposure  to  the  contaminant  may  pose 
an  adverse  effect  on  the  health  of 
persons),  this  is  the  primary  decision 
factor  in  determining  if  a  regulation 
should  be  set  for  a  certain  contaminant. 
This  decision  factor  is  a  judgment  that 
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the  contaminant  occurs  in  drinking 
water  with  sufficient  frequency  to 
warrant  national  regulations.  No 
guidance  on  what  constitutes  a 
su^icient  frequency  for  regulatory 
action  was  provided  in  the  SDWA.  but 
frequencies  of  less  than  one  percent  of 
systems  (i.e..  less  than  500  systems) 
could  certainly  be  sufficient.  TTius. 
regulations  may  be  appropriate  even 
where  the  frequency  of  occurrence  was 
very  low  if  the  contamination  problem 
was  found  in  different  parts  of  the 
country  or  in  various  regions  of  the 
country. 

Potential  for  Contamination  of 
Drinking  Water.  For  contaminants  that 
have  been  detected  in  drinking  water 
but  for  which  data  are  limited,  an 
analysis  of  the  potential  for  widespread 
drinking  water  contamination  is 
conducted.  Factors  considered  in  this 
analysis  in  order  of  Importance  are  the 
following: 

(1)  Occurrence  in  Drinking  Water 
Other  Than  Community  Water  Supplies. 
Certain  contaminants  have  been 
detected  in  private  wells  but  not  in 
public  water  systems,  usually  because 
of  limited  sampling  programs.  For  the 
most  part,  this  factor  deals  with 
pesticides  which  have  been  detected 
during  certain  studies  of  pesticide  usage 
and  drining  water  contamination. 

(2)  Direct  or  Indirect  Additives. 
Numerous  contaminants  are  in  drinking 
water  as  a  result  of  direct  addition  as  a 
water  treatment  chemical  or  indirectly 
through  such  actions  as  leaching  from 
pipe  coatings  or  corrosive  actions  on 
piping  materials.  Pesticides  registered 
for  use  in  or  around  drinking  water  fall 
into  this  category. 

(3)  Ambient  Surface  Water  or  Ground 
Water.  Contaminants  detected  in 
surface  waters  or  in  ground  waters 
through  various  water  quality  surveys  or 
in  sampling  around  hazardous  waste 
sites  have  the  potential  for 
contaminating  drinking  water. 

(4)  Present  in  Liquid  or  Solid  Waste. 
Contaminants  known  to  be  in  industrial 
or  municipal  wastewater  effluents  or  in 
waste  ponds  or  known  to  be  in  solid 
waste  being  disposed  in  landHlls  have 
the  potential  to  migrate  to  drinking 
water  intakes. 

(5)  Mobile  to  Surface  Water  (run-off) 
or  Ground  Water  f leaching).  The 
physical/chemical  characteristics  of 
contaminants  are  examined  to 
determine  their  potential  for  movement 
to  a  drinking  water  supply.  This  is 
essentially  an  analysis  of  the  fate  and 
transport  of  contaminants  looking 
toward  the  potential  for  contamination 
of  drinking  water  sources. 

(6)  Widespread  Dispersive  Use 
Patterns.  This  evaluation  assesses  the 


characteristics  of  the  use  of  a 
contaminant  and  the  locations  of  that 
use  that  would  contribute  to  potential 
widespread  contamination  problems  in 
drinking  water. 

(7)  Production  Rates.  An  assessment 
of  the  amount  of  contaminant  being 
produced  annually  to  assess  if  the 
potential  exists  for  significant 
contaimnation. 

While  the  above  factors  are  Usted  in 
priority  order,  the  last  four  factors 
-generally  are  examined  coDecthreiy  to 
assess  the  overall  potential  for  drinking 
water  contamination. 

From  the  Ust  of  inorganic,  synthetic 
organic  chemicals/pesticides  and 
microbiological  contaminants  in  the 
October  5, 1963,  ANPRM,  contaminants 
have  been  selected  for  inclusion  in  the 
Revised  Regulations.  Available  data  on 
each  of  the  chemicals  on  analytical 
methods,  health  effects,  occurrence  and 
potential  occurrence  were  evaluated 
using  the  selection  criteria  and 
framework  outlined  above.  Table  1 
summarizes  the  recommended 
regulatory  or  ntm-regulatory  action  for 
each  contaminant  in  the  ANPRM.     . 

Table  l^ANPRM  lOCs/SOCs/ 
Festiddes  Recommended  Actions 

Inorganic  Chemicals 

•  Include  in  Revised  Regulations: 
Arsenic 

Asbestos 

Barium 

Cadmium 

Chromium 

Copper 

Lead 

Mercury 

Nitrate 

Nitrite 

Selenium 

•  Develop  Health  Advisories: 
Molybdenum 

Nickel 

Cyanide 

Sodium 

Sulfate 

Silver 

•  Not  included  in  Revised 
Regulations,  nor  is  EPA  developing 
Health  Advisories  at  the  present  time. 
EPA  will  evaluate  later. 

Aluminum 

Antimony 

Beryllium 

Thallium 

Vanadium 

•  Does  not  ciurently  appear  to  be  a 
need  for  an  RM(X  or  Health  Advisory. 
Will  examine  in  future  if  data  warrant 
reconsideration. 

Zinc 


Synthetic  Organic  Chemicals/Pesticides 

•  Include  in  Revised  Regulations: 
Acrylamide 

Alachlor 

Aldicarb 

Carbofuran 

Chlordane 

cis-l,2-Dichloroethylene 

Dibromochloropropane  • 

ortho-Dichlorobenzene 

1,2-Dichloropropane 

2,4-D 

Epichlorohydrin 

Ethylbenzene 

Ethylene  dibromide 

Heptachlor 

Heptachlor  epoxide 

Lindane 

Methoxychlor 

MonocMorobenzene 

Polychlorinated  biphenyls 

Pentachlorophenol 

Styrene 

Toluene 

Toxaphene 

trans-l,2-DichloroethyIene 

2,4.5-TP 

Xylenes 

•  Develop  Health  Advisories: 
Atrazine 

meta-Dischlorobenzene 
Dioxin  (23.7,S-TCDD) 

Endrin 
Hexachlorobenzene 

•  Not  included  in  Revised  Regulations 
nor  is  EPA  developing  Health 
Advisories  at  the  present  time.  EPA  will 
evaluate  later. 

Adipates 

Dalapon 

Dibromomethane 

Dinoseb 

Diquat 

Endothall 

Glyphosate 

Hcxachlorocyclopentadiene 

Polyaromatic  hydrocarbons 

Phthalates 

Picloram 

Simazine 

1,1,2-Trichloroethane 

Vydate 

Microbial  Contaminants 

•  Include  in  Revised  Regulations: 
Total  coliforms    . 

Turbidity 

Giardia 

Viruses 

•  Develop  Health  Advisory. 

Legionella 

•  Monitoring  for  Heterotrophic  Plate 
Count  will  be  included  within 
compliance  monitoring  requirements  for 
total  coliforms. 
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B.  Sources  of  Occurrence  and  Human 
Exposure  Data 

Data  on  the  occurrence  of  synthetic 
organic  chemicals  in  air,  food  and 
drinking  water  have  been  assembled 
from  numerous  published  reports  and 
supplemented  by  federal  research 
studies  and  results  from  federal  and 
state  regulatory  activity.  The  resulting 
summaries  provide  a  view  of  potential 
human  exposure  indicating  the  relative 
expostue  of  each  source  of  intake.  These 
data  are  then  factored  into  the 
determination  of  the  RMCL.  as  the 
RMCL  must  consider  intake  from  all 
sources,  not  just  from  drinking  water. 
Food  data,  when  available,  come  largely 
from  compliance  studies  conducted  by 
the  U.S.  Food  and  Drug  Administration. 
The  market  basket  studies  and 
compliance  program  reports  provide 
data  on  residue  levels  of  selected 
chemicals  in  grain  and  vegetable  crops, 
fish  tissue,  food  animal  tissue,  spices 
and  other  products.  FDA  total  dietary 
studies  for  adults,  infants  and  toddlers 
were  used  when  available.  The  majority 
of  these  data  were  developed  during  the 
1970'8.  Data  developed  by  USDA  on 
residue  levels  in  meats  were  used  to 
supplement  existing  knowledge  as  were 
data  from  specific  studies  covering 
limited  areas  of  the  United  States. 

Data  on  the  level  of  pesticides  in  air 
were  developed  by  the  EPA  Office  of 
Pesticide  Programs  and  predecessor 
organizations.  Air  samples  were 
collected  in  1970-72  at  sites  in  16  U.S. 
cities  and  examined  for  pesticide 
content  Data  on  the  level  of  non- 
pesticide  organics  in  ambient  air  were 
exfracted  from  a  report  for  the  EPA 
Office  of  Air  and  Radiation  (Brodzinsky, 
R.  and  Singh.  RB.  1982.  Volatile  Organic 
Chemicals  in  the  Atmosphere;  An 
Assessment  of  Available  Data.  Prepared 
by  SRI  International.  Menlo  Park, 
California.  Office  of  Research  and 
Development  U.S.  EPA  Research 
Triangle  Park.  North  Carolina.  Contract 
No.  68-02-3452).  Data  from  individual 
studies  were  summarized  to  provide 
insight  to  ambient  air  levels  in  urban 
and  rural  locations.  Data  on  the  level  of 
inorganic  chemicals  in  air  were 
extracted  from  computerized 
information  developed  by  the  EPA 
Environmental  Monitoring  and  Support 
Laboratories. 

Drinking  water  data  come  largely 
from  either  (1)  National  Interim  Primary 
Drinking  Water  Regulations  (NIPDWR) 
compliance  monitoring  data,  accessed 
through  the  Federal  Reporting  Data 
System  (FRDS).  or  (2)  special  shidies 
conducted  by  EPA's  Office  of  Drinking 
Water  (ODW).  Six  national  surveys 


have  been  conducted  by  ODW  since 
1975.  These  include: 

•  National  Organics  Reconnaissance 
Survey  (NORS). 

•  National  Organics  Monitoring 
Survey  (NOMS). 

•  National  Screening  Programs  for 
Organics  in  Drinking  Water  (NSP). 

•  Community  Water  Supply  Survey 
(CWSS). 

•  Rural  Water  Survey  (RWS). 

•  Ground  Water  Supply  Survey 
(GWSS). 

NORS  was  conducted  in  1975  to 
determine  the  level  of  six  SOCs  in  80 
cities  across  the  country.  These  water 
supphes  served  36  million  individuals. 

NOMS,  conducted  in  1976-1977, 
extended  EPA's  knowledge  on  the 
occurrence  of  volatile  organic 
compounds  in  drinking  water.  One 
hundred  and  thirteen  cities  using  surface 
water  were  included  in  this  study. 

NSP.  conducted  between  June  1977 
and  March  1981,  provided  a  broadened 
examination  of  SOCs  in  drinking  water. 
The  compounds  sampled  included  23 
hydrocarbons,  6  aromatics,  22 
pesticides,  phenols  and  acids.  One 
hundred  and  sixty-six  water  supplies, 
mosUy  using  surface  water,  located  in  33 
States  participated  in  the  study. 

Two  different  CWSS  shidies  have 
been  conducted.  The  1969  CWSS 
provided  information  on  the  level  of 
inorganics  in  drinking  water.  Over  950 
cities  throughout  the  United  States 
participated  in  the  study.  A  second 
CWSS  was  conducted  in  1978  providing 
information  on  both  inorganic  and 
volatile  organic  contaminants. 

The  RWS  was  conducted  in  1978  to 
examine  the  quality  of  rural  water 
supplies.  The  level  of  both  inorganic  and 
volatile  organic  contaminants  was 
determined  for  over  800  samples. 

The  GWSS,  focusing  on  ground  water 
supplies  was  conducted  in  1980-1981. 
This  study  provided  information  on  the 
occurrence  of  34  SOCs  in  nearly  1,000 
water  supplies. 

In  addition,  the  National  Inorganics 
and  Radionuclides  survey  is  currently 
underway  and  it  is  anticipated  that  data 
from  this  survey  will  be  available  for 
evaluation  before  promulgation  of  the 
RMCLs  proposed  herein. 

Data  on  the  occurrence  of  pesticides 
in  drinking  water  comes  from  numerous 
special  studies  conducted  by  the  EPA 
Office  of  Pesticides,  U.S.  Geological 
Survey  and  selected  state  agencies. 
Published  information  on  the  occurrence 
of  pesticides  is  integrated  into  these 
summaries.  Other  sources  of  information 
include  various  State  surveys  and 
results  of  monitoring  around  hazardous 
waste  sites  by  the  Superfund  program. 


C.  Evaluation  of  Health  Effects  and 
Determination  of  RMCLs 

For  those  contaminants  that  "may 
have  any  adverse  effect  on  the  health  of 
persons"  (for  which  analytical  methods 
are  available),  RMCLs  are  to  be  set  at  a 
level  which: 

no  known  or  anticipated  adverse  effects  on 
the  health  of  [>er8on8  occur  and  which  allows 
an  adequate  margin  of  safety.  Section 
1412(b)(l)(i)(B). 

Summarized  below  are  the  approaches 
used  to  determine  the  RMCLs  for  non- 
carcinogens  and  carcinogens.  Additional 
discussion  is  provided  in  the  Phase  I 
(Volatile  Organic  Chemicals)  RMCL 
proposal  (See  48  FR  24330). 

1.  Non-Carcinogens — ^AADIs 

For  toxic  agents  not  considered  to 
have  carcinogenic  potential,  "no  effect" 
levels  for  chronic/ lifetime  periods  of 
exposure  including  a  margin  of  safety 
are  referred  to  commonly  as  ADIs  or 
Acceptable  Daily  Intakes.  These  ADIs 
are  considered  to  be  exposure  levels 
estimated  to  be  without  significant  risk 
to  humans  when  received  daily  over  a 
lifetime. 

The  intent  of  a  toxicological  analysis 
is  to  identify  the  highest  no-observed- 
adverse-effect-level  (NOAEL)  based 
upon  assessment  of  available  human  or 
animal  data  (usually  from  animal 
experiments).  To  determine  the  ADI  for 
regulatory  purposes,  the  NOAEL  is 
divided  by  (an)  appropriate 
"uncertainty"  or  "safety"  factor(s).  This 
process  accommodates  for  the 
extrapolation  of  animal  data  to  the 
human,  for  the  existence  of  weak  or 
insufHcient  data  and  for  individual 
differences  in  human  sensitivity  to  toxic 
agents,  among  other  factors. 

ADIs  traditionally  are  reported  in  mg/ 
kg/day  but  for  RMCL  purposes,  the  "no 
effect"  level  needs  to  be  measurable  in 
terms  of  drinking  water  quality,  i.e..  mg/ 
hter.  An  adjustment  of  the  ADI  to  mg/ 
liter  is  accomplished  by  factoring  in  an 
assumed  weight  of  the  consumer  and  the 
assumed  amount  of  drinking  water 
consumed  per  day.  The  "no  effect  level" 
in  mg/1  has  been  termed  the  Adjusted 
ADI  (AADI).  AADIs  are  calculated  by: 

•  Determining  the  highest  No- 
Observed-Adverse  Effect  Level 
(NOAEL),  or  the  Lowest-Observed- 
Adverse  Effect  Level  (LOAEL)  in  mg/kg 
body  weight/day; 

•  Dividing  by  an  appropriate  safety  or 
uncertainty  factor  (U.F.); 

•  Multiplying  by  the  assumed  weight 
of  an  adult  (70  kg);  and 

•  Dividing  by  the  assumed  amount  of 
water  consumed  by  an  adult  per  day  (2 
liters/day). 
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The  formula  for  this  calculation  is  as  follows: 


AAD1= 


(VOAEL  in  in8/kg/day)(70  kg) 
(UJ.MZ  1/day) 


;        In  the  calculation  of  the  AADls,  the 
j     NOAELs  are  determined  based  upon 
data  from  ingestion  studies.  If  ingestion 
data  are  not  available,  inhalation 
studies  are  used  and  conversion  factors 
apphed  to  convert  the  exposure.  In  some 
cases,  however,  inhalation  will  not  be 
used  ii  the  data  are  not  determined  to  be 
adequate. 

The  AADIs  are  calculated  based  upon 
the  70  kg  adult  except  for  those 
chemicals  where  the  child  has  been 
shown  to  be  the  more  sensitive 
subpopulation.  In  these  cases,  the  AADI 
is  based  upon  the  10  kg  child.  Comment 
'     is  requested  on  this  approach. 

In  this  proposal,  AAOIs  determined 
from  less  than  lifetime  studies  are 
termed  provisional  AADIs.  The  AADIs 
which  are  based  upon  Ufetime  studies 
will  not  have  the  prefix  "provisional". 

In  the  proposal,  AAOIs  have  been 
calculated  for  some  chemicals  with 
evidence  of  carcinogenicity  as  well  as 
for  non-carcinogens.  The  purpose  for 
calculating  AADIs  for  chemicals  with 
evidence  of  carcinogenicity  is  to 
demonstrate  that  non-carcinogenic 
endpoints,  as  well  as  carcinogenic 
endpoints,  may  occur  from  exposure  to 
these  compounds  and  these  endpoints 
may  be  used  to  identify  chronic  toxicity 
levels.  However,  the  derivation  of 
AADIs  does  not  imply  that  these  levels 
are  acceptable  for  lifetime  consumption 
of  the  carcinogens.  These  levels  have 
been  derived  for  the  purpose  of 
presenting  a  broader  perspective  on  the 
overall  toxicity  of  the  chemical. 

The  uncertainty  factorfs)  applied  in 
the  derivation  of  the  AADI  is  used  in 
order  to  estimate  the  comparable  "no 
effect"  level  for  a  large  heterogenous 
himian  population.  In  such  a  population, 
there  may  be  individuals  particularly 
sensitive  to  the  toxicant  and  the 
possibility  must  be  considered  that 
humans  are  some  sensitive  to  the  toxic 
effects  of  the  chemicals  than  are 
animals.  The  use  of  uncertainty  factor(s) 
accounts  for  intra-  and  inter-species 
variability,  the  small  number  of  animals 
tested  compared  to  the  size  of  the 
exposed  population,  sensitive 
subpopulations  and  the  possibility  of 
synergistic  action  between  chemicals. 
Uncertainty  factors  allow  for  the 
extrapolation  of  data  to  the  human 
population  with  an  added  margin  of 


safety  to  account  for  the  factors 
discussed  above. 

The  determination  of  ADIs  in  the 
United  States  began  with  the 
examination  of  food  additives.  The 
application  of  an  uncertainty  factor  of 
100  was  proposed  (Lehman  and 
Fitzhugh,  1954.  One  Hundred-fold 
Margin  of  Safety.  Assoc.  Food  Drug  Off. 
2  BiiU.  18:33-35)  as  a  means  of 
accounting  for  intra-or  inter-species 
variability  to  the  toxicity  of  the 
chemical,  sensitive  subpopulations 
within  the  human  population  and 
possible  synergism  between  the 
intentional  and  unintentional 
contaminants  in  the  human  diet. 

This  initial  use  of  the  100-fold 
uncertainty  factor  was  expanded  further 
in  order  to  better  account  for  the 
available  information.  For  example,  the 
FDA  recommended  the  use  of  an 
uncertainty  factor  of  1000  instead  of  100 
in  situations  where  chronic  data  were 
unavailable  but  subchronic  data  were 
available  in  two  species.  The  additional 
10-fold  uncertainty  factor  was  due  to  the 
added  uncertainty  when  estimating  an 
ADI  from  shorter  term  toxicity  data.  The 
use  of  a  2000-fold  uncertainty  factor  was 
recommended  by  the  FDA  if  subchronic 
data  were  available  for  only  one 
species. 

The  National  Academy  of  Sciences 
[Drinking  Water  and  Health,  1977.  Vol. 
I]  also  expanded  upon  the  concept  of 
uncertainty  factors  by  recommending  a 
similar  approach  when  estimating  ADIs 
for  conttuninants  in  drinking  water.  The 
NAS  guidelines  are  as  follows: 

•  An  uncertainty  factor  of  10  used 
when  good  acute  or  chronic  human 
exposure  data  are  available  and 
supported  by  acute  or  chronic  data  in 
other  species. 

•  An  uncertainty  factor  of  100  used 
when  good  acute  or  chronic  data  are 
available  for  one  species,  but  human 
data  are  not. 

•  An  imcertainty  factor  of  1000  used 
when  acute  or  chronic  data  in  all 
species  are  limited  or  incomplete. 

The  EPA  (1980.  Guidelines  and 
Methodology  used  in  the  Preparation  of 
Health  Effects  Assessment  Chapters  of 
the  Consent  Decree  Water  Quality 
Criteria.  45  FR  79347)  recommended 
uncertainty  factors  for  estimating  ADIs 
of  chemicals  in  ambient  waters.  The 


same  guidelines  outlined  above  for  the 
NAS  were  applied,  with  the  addition  of 
the  application  of  an  uncertainty  factor 
of  between  1  and  10  when  an  ADI  was 
estimated  from  a  LOAEL  (if  a  NOAEL 
was  unavailable)  in  order  to  adjust  the 
LOAEL  into  the  range  of  a  NOAEL 

The  gxiidelines  outlined  by  the  NAS 
(1977)  and  further  modified  by  the  EPA 
(1980)  for  the  derivation  of  the  water 
quality  criteria  (see  Table  2)  are  used  in 
determining  the  appropriate  uncertainty 
factor  to  be  applied  in  the  derivation  of 
the  AADIs.  These  guidelines  were 
developed  specifically  for  water 
contaminants  and  have  had  widespread 
use  and  are  generally  accepted  in  the 
scientific  community.  These  uncertainty 
factors  have  been  modified  by  scientific 
judgment  in  instances  where  more 
information  is  known  about  a  specific 
chemical.  As  concluded  by  a  member  of 
EPA's  Science  Advisory  Board 

Safety  factors  do  not  pretend  to  have 
mathematical  precision.  When  you  have  very 
little  information,  order-of-magnitude  safety 
factors  may  be  about  tlie  best  you  can  do  in 
assessing  the  risk  from  low  levels  of 
exposure.  The  use  of  an  elaborate 
mathematical  model  in  such  situations  may 
convey  a  misleading  impresaidfi  of  precision. 
On  the  other  hand,  in  situations  where  you  do 
have  more  information,  where  there  is.  for 
example,  a  known  mechanism  for 
bioaccumulation  or  enzyme  measurements 
showing  how  much  of  the  enzyme  is  being 
metabolized,  then  I  think  it  is  vital  that  such 
information  be  taken  into  account  in  the 
assessment  process.  In  sud>  situations  it 
would  be  wrong  to  ignore  the  data  and  to  use 
a  simple  procedure  that  mechanically  selects 
a  certain  power  of  ten  as  the  appropriate 
safety  factor. 

For  several  of  the  inorganic  chemicals, 
uncertainty  factors  have  been  applied  in 
the  derivation  of  AADIs  which  differ 
from  the  traditional  10, 100  or  1,000 
factors.  These  intermediate  uncertainty 
factors  have  been  applied  according  to 
the  gwdelines  (Table  2),  when  the 
scientific  judgment  is  that  the  data 
appear  to  fall  between  categories  These 
intermediate  uncertainty  factors  may  be 
classified  according  to  the  available 
data  and  the  characteristics  of  the 
chemicals.  The  following  is  a  summary 
of  the  data  involved  which  dictated  the 
application  of  an  intermediate 
uncertainty  factor. 

•  The  AADI  was  based  upon  a  study 
in  which  the  animals  were  not  exposed 
for  a  full  lifetime. 

The  intermediate  uncertainty  factor 
was  applied  to  account  for  the 
additional  uncertainty  involving  a  less 
than-lifetime  study. 

•  The  chemical  is  an  essential 
nutrient  at  low  levels  and  toxic  at  hi)>her 
levels. 
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The  application  of  the  traditional 
uncertainty  factor  results  in  a 
concentration  of  the  chemical  being  less 
than  that  considered  necessary  for  good 
health.  An  intermediate  uncertainty 
factor  was  applied  which  did  not  result 
in  the  allowable  exposure  level  being 
below  the  nutritionally  essential  level. 

•  The  AADI  was  based  upon  a  study 
in  which  the  inorganic  chemical  was 
given  via  food  rather  than  drinking 
water. 

Data  suggest  that  certain  chemicals 
ingested  via  food  may  be  absorbed  less 
efficiently  than  via  water.  Thus,  an 
intermediate  uncertainty  factor  was 
applied  to  account  for  the  potential  of 
higher  absorption  via  drinking  water. 

•  The  endpoints  used  to  derive  the 
AAOI  are  much  more  sensitive  than  the 
traditional  endpoints  used  in  AADI 
calculations. 

An  intermediate  uncertainty  factor 
was  applied  which,  according  to 
scientiflc  judgment,  would  provide  an 
adequate  margin  of  safety  for  the 
particular  chemical. 

Table  2.— Guioeunes  on  the  Use  of 
Uncertainty  Factors 
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An  intermediate  uncertainty  factor 
was  applied,  since  the  traditional  10-fold 
uncertainty  factor  is  applied  in  order  to 
account  for  sensitive  subpopulations 
within  the  human  population. 

Another  issue  is  the  rate  of  absorption 
of  chemicals  through  the  gastrointestinal 
tract.  Numerous  factors  affect  the 
absorption  of  a  chemical,  including  the 
animal  used,  the  presence  of  other 
chemicals  and  bacteria,  whether  the 
chemical  was  administered  via  food  or 
water  and  the  previous  dietary  intake. 
However,  the  absorption  rates  of 
chemicals  from  the  gastrointestinal  tract 
generally  have  been  shown  to  be 
comparable  in  laboratory  animals  and 
humans. 

The  absorption  rate  assumed  for  each 
chemical  in  the  proposal  has  been 
determined  on  a  case-by-case  basis.  The 
available  data,  including  animal  and 


human  studies,  were  examined  for  each 
chemical  and  a  summary  of  the  data  is 
presented  in  the  background  Health 
Effects  Criteria  Documents.  The 
absorption  rate  assumed  in  the  AADI 
calculations  was  determined  using  a 
best  estimate  based  upon  the  available 
data. 

2.  Calculation  of  the  RMCLs 

To  determine  the  RMCL,  the 
contribution  from  other  sources  of 
exposure,  including  air  and  food  should 
be  taken  into  accoimt.  When  sufficient 
data  are  available  on  the  relative 
contribution  of  other  sources,  the  RMCL 
is  determined  as  follows: 
RMCL= (AADI)— {contribution  from 
food) — (contribution  from  air).  This 
calculation  assures  that  the  total 
exposure  from  drinking  water,  food  and 
air  does  not  exceed  the  ADL 

However  comprehensive  data  are 
usually  not  available  on  exposures  from 
air  and  food.  In  these  cases  the  RMCL  is 
determined  as  follows:  RMCL=(AADI) 
(Percentage  Drinking  Water 
Contribution). 

The  percentage  drinking  water 
contribution  often  used  in  this  proposal 
is  a  20  percent  contribution  for  organic 
chemicals.  For  inorganic  chemicals,  the 
actual  contribution  from  other  sources 
was  often  available  and  this  data  was 
factored  in  the  RMCL  The  NIPDWR 
used  20  percent  as  the  drinking  water 
exposure  factor  for  pesticides.  This 
exposure  factor  is  judgmental  and  is 
adjusted  when  mitigating  information 
exists.  A  wide  range  of  environmental 
exposure  distributions  occurs  across 
urban  and  rural  populations  and 
differences  exist  due  to  age  and 
occupation.  Use  of  a  20  percent 
contribution  is  considered  to  be 
reasonably  conservative  and  protective. 
The  Worid  Health  Organization  (WHO), 
in  "Guidelines  for  Drinking  Water 
Quality"  (1984).  assigned  as  little  as  1 
percent  of  the  AOI  to  drinking  water 
where  the  chemical  was  known  to 
bioaccumdate  to  a  high  degree,  while 
greater  proportions  were  assigned 
where  the  chemical  bioaccumulated  to  a 
lesser  degree.  In  "Drinking  Water  and 
Health"  (1977),  the  National  Academy  of 
Sciences  provided  projections  of  1 
percent  and  20  percent  as  illustrations  of 
drinking  water  contributions. 

3.  Short-term  Assessments 

In  addition  to  the  RMCLs,  8h(Ht-term 
risk  assessments  (health  advisories) 
have  been  developed  for  inorganic  and 
organic  contaminants  for  non- 
carcinogenic  endpoints  of  toxicity. 
These  evaluations  are  considered  to  be 
expostu«  levels  which  would  not  result 
in  adverse  health  ejects  over  a  rou|^y 


specified  short-time  period  (usually  one- 
day,  ten-days  and  longer-term  (several 
months  to  several  years)).  If  data  are 
available  for  all  exposure  durations,  all 
three  numbers  are  derived.  For  certain 
chemicals,  there  are  inadequate  data  to 
derive  a  specific  exposure  level.  For  the 
chemicals  where  there  are  inadequate 
data  to  derive  a  ten-day  number,  a  ten- 
day  number  is  derived  by  dividing  the 
one-day  nimiber  by  10.  However,  if  this 
number  is  inconsistent  with  other  levels 
determined  by  using  data  of  higher 
quahty,  the  divided  number  is  not  used. 
If  there  are  inadequate  data  to  derive  a 
longer-term  number,  a  divided  number  is 
not  used,  and  a  longer-term  number  is 
not  derived.  The  longer-term  number 
must  be  derived  from  a  subchronic  study 
rather  than  an  acute  study;  only  acute 
and  short-term  studies  are  used  to 
calculate  the  one-day  and  ten-day 
numbers. 

The  toxicological  assessment  methods 
used  to  develop  the  assessments  are  the 
same  as  outlined  for  the  RMCLs.  i.e..  the 
identification  of  a  NOAEL  based  upon 
human  or  animal  data  and  dividing  the 
NOAEL  by  an  appropriate  uncertainty 
factor(8).  For  RMCLs,  a  70  kg  adult 
consuming  2  liters  of  water  per  day  is 
used  in  the  calculations  to  adjust  the 
ADI  for  drinking  water  purposes.  For 
these  short-term  assessments,  the  70  kg 
adult  consimiing  2  liters  of  water  per 
day  and  the  10  kg  child  consuming  1  liter 
of  water  per  day  are  both  used  to 
calculate  the  numbers  in  terms  of  the 
protected  population.  Both  the  adult  and 
the  child  are  used  in  order  to  provide 
flexibility  for  those  officials  applying  the 
number  to  use  the  value  that  is  felt  to 
best  fit  the  needs  of  the  specific 
situation.  Both  values  are  calculated  to 
present  a  broader  perspective  than 
would  be  available  with  one  number. 

The  assessments  are  developed  as 
guidance  values  for  short-term  exposure 
situations,  such  as  spills  or  accidents, 
and  usually  are  issued  separately  by 
EPA  as  Health  Advisories.  They  are  not 
assessments  which  are  used  to  develop 
RMCLs  or  MCLs.  The  purpose  of 
providing  the  assessments  in  this 
proposal  is  to  elicit  comment  on  these 
scientific  assessments  which  will  be 
then  converted  into  formal  Health 
Advisories.  The  following  is  a  list  of 
Health  Advisories  which  are  available 
from  the  National  Technical  Information 
Service  at  the  address  listed  at  the 
beginning  of  the  proposal. 

Health  Advisories 

Acrylamide 
Alachlor 
Aldicarb 
Arsenic 
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Barium  I 

Benzene 

Cadmium- 

Carbofuran 

Carbon  tetrachloride 

Chlordane 

Chlorobenzene  (Monochlorobenzene) 

Chromiun 

Cyanide 

2,4-D        I 

DBCP 

Dichlorobenzene*  (o,m,p) 

1 ,2-Dichloroe  th  a  ne 

1,1-Dichloroethylene 

cis-l,2-Dichloroethylene 

tran8-l,2-Dichloroethylene 

Dichloromethane 

Dichloropropane 

p-Dioxane 

EOB  (Ethylene  Dibromide) 

Endrin 

Epichlorohydrin 

Ethylbenzene 

Ethylene  glycol 

Heptachlor/Heptachlor  epoxide 

Hexachlorobenzene 

n-Hexane 

Lead 

Legionella 

Lindane 

Mercury 

Methoxychlor 

Methyl  ethyl  ketone 

Nickel 

Nitrate/Nitrite 

Oxamyl 

Polychlorinated  biphenyls 

Pentachlorophenol 

Sfyrene 

TCDD(Dioxin) 

Tetrachloroethylene 

Toluene 

Toxaphene 

2,4,5-TP 

1,1,1-Trichloroethane 

Trichloroethylene 

Vinyl  chloride 

Xylenes 

4.  Carcinogens 

Evaluations  of  the  toxicology  of 
substances  which  may  possess 
carcinogenic  potential  is  a  two-phase 
process.  In  the  first  phase,  the 
toxicological  data  base  for  non- 
carcinogenic  endpoints  of  toxicity  was 
evaluated  in  the  same  manner  as 
described  above  for  "non-carcinogens" 
and  AAOIs  are  determined.  In  the 
second  phase,  assessment  made  of  the 
evidence  of  the  carcinogenic  potential 
(e.g.,  long-term  bioassays  in  rodents  and 
human  epidemiology]  as  well  as 
information  which  provides  indirect 
evidence  (e.g.,  mutagenicity  and  other 
short-term  test  results).  The  objectives 
of  this  assessment  are  (1)  to  determine 
the  level  or  strength  of  evidence  that  the 
substance  is  an  animal  or  human 
carcinogen,  and  (2)  to  provide  an  upper 
bound  estimate  of  the  possible  risks  of 
human  exposure  to  the  substances  in 
drinking  water. 


An  issue  that  is  considered  in 
assessing  carcinogenicity  is  inhalation 
vs.  ingestion  data.  For  all  chemicals,  the 
total  data  base  is  examined,  considering 
data  on  both  ingestion  and  inhalation 
exposure.  If  the  data  show  the  chemical 
to  be  carcinogenic  through  ingestion 
exposure,  then  the  chemical  will  be 
considered  a  potential  carcinogen  and  - 
evaluated  based  upon  the 
carcinogenicity  data. 

A  second  situation  consists  of 
instances  where  the  chemical  has  been 
shown  to  be  carcinogenic  by  inhalation 
exposure  but  not  by  ingestion  exposure 
(e.g.,  negative  data  exists  on  exposure 
by  the  ingestion  route  and  there  is  an 
adequate  basis  to  toxicologically 
distinguish  between  the  routes  of 
exposure).  In  these  instances  the 
chemical  will  not  be  considered  a 
potential  carcinogen  via  drinking  water 
and  the  RMCL  will  be  based  upon  non- 
carcinogenic  effects.  A  third  case 
consists  of  chemicals  which  have  been 
demonstrated  to  have  carcinogenic 
effects  via  inhalation  exposure  and  the 
data  are  either  not  avaUable  or 
equivocal  via  ingestion  exposure.  In 
these  situations,  the  RMCL  will  be 
determined  on  a  case-by-case  basis  by 
examining  the  applicability  of  the 
inhalation  data  to  drinking  water 
exposure. 

5.  Evidence  of  Carcinogenicity 

Several  groups  of  scientists  have 
attempted  to  classify  chemicals  on  the 
basis  of  available  evidence  for 
carcinogenicity.  These  include  the  lARC, 
the  NAS  Safe  Drinking  Water 
Committee  and  EPA  via  its  recentiy 
proposed  risk  assessment  guidelines  for 
carcinogenicity  (49  FR  46294). 

The  lARC  is  responsible  for  a  program 
on  the  Evaluation  of  Carcinogenic  Risk 
of  Chemicals  to  Humans,  which  involves 
the  preparation  and  publication  of 
monographs  providing  a  qualitative 
assessment  of  the  carcinogenic  potential 
of  individual  chemicals  and  complex 
mixtures.  The  assessments  are  made  by 
independent,  international  working 
groups  of  experts  in  cancer  research. 
The  program  has  existed  since  1971  and 
has  evaluated  over  585  chemicals  to 
date. 

Criteria  used  for  evaluating 
carcinogenic  risk  to  humans  were  flrst 
established  in  1971  and  were  used  by 
the  lARC  for  the  preparation  of  the  first 
16  volumes  of  the  monographs.  These 
criteria  consisted  of  the  terms  "sufficient 
evidence"  and  limited  evidence"  of 
carcinogenicity,  referring  to  the  amount 
of  evidence  available  and  not  to  the 
potency  of  the  carcinogenic  effect. 

The  later  monographs  and  lARC 
Supplement  4,  used  revised  criteria  to 


evaluate  or  reevaluate  the  chemicals 
carcinogenic  risk  to  humans.  An  overall 
evaluation  of  carcinogenicity  for 
humans  was  made  on  the  basis  of  the 
combined  evidence  from  humans  and 
experimental  systems.  The  degrees  of 
evidence  for  carcinogenicity  were 
characterized  as  follows: 

1.  Assessment  of  evidence  for 
carcinogenicity  from  studies  in  humans: 

(a)  Siifficient  evidence,  which 
indicates  that  there  is  a  causal 
relationship  between  the  agent  and 
human  cancer. 

(b)  Limited  evidence,  which  indicates 
that  a  causal  interpretation  is  credible, 
but  that  alternative  explanation  such  as 
chance,  bias  or  confoimding,  could  not 
be  adequately  excluded. 

(c)  Inadequate  evidence  which 
indicates  that  one  of  three  conditions 
prevailed:  (1)  there  were  few  pertinent 
data  (2)  the  available  studies,  while 
showing  evidence  of  association,  did  not 
exclude  chance,  bias  or  confoimding  (3) 
studies  were  available  which  did  not 
show  evidence  of  carcinogenicity. 

2.  Assessment  of  evidence  for 
carcinogenicity  from  studies  in 
experimental  animals: 

(a)  SufRdent  evidence,  which 
indicates  that  there  is  an  increased 
incidence  of  malignant  tumors  (1)  in 
multiple  species  or  strains  or  (2)  in 
multiple  experiments  (preferably  with 
different  routes  of  administration  or 
using  different  dose  levels  or  (3)  to  an 
imusual  degree  with  regard  to  incidence, 
site  or  type  of  tumor,  or  age  at  onset. 

(b)  Limited  evidence,  which  means 
that  the  data  suggest  a  carcinogenic 
effect  but  are  limited  because  (1)  the 
studies  involve  a  single  species,  strain 
or  experiment  or  (2)  the  experiments  are 
restricted  by  inadequate  dosage  levels, 
inadequate  duration  of  exposure  to  the 
agent,  inadequate  period  of  follow-up, 
poor  survival,  too  few  animals,  or 
inadequate  reporting  or  (3)  the 
neoplasms  produced  often  occur 
spontaneously  and,  in  the  past  have 
been  difficult  to  classify  as  malignant  by 
histological  criteria  alone  (e.g.,  lung  and 
liver  tumors  in  mice). 

(c)  Inadequate  evidence,  which 
indicates  that  because  of  major 
qualitative  or  quantitative  limitations, 
the  studies  cannot  be  interpreted  as 
showing  either  the  presence  or  absence 
of  a  carcinogenic  effect;  or  that  within 
the  limits  of  the  tests  used,  the  chemical 
is  not  carcinogenic. 

(d)  No  data,  which  indicates  that  data 
were  not  available  to  the  Working 
Group. 

The  categories  sufficient  evidence  and 
limited  evidence  refer  only  to  the  strength  ot 
the  experimental  evidence  that  these 
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chemicals  are  carcinogenic  and  not  to  the 
extent  of  their  carcinogenic  activity  nor  to  the 
mechanism  involved. 

3.  Assessment  of  data  from  shoil-tenn 
tests: 

(a)  Sufficient  evidence,  when  there 
were  at  least  three  positive  results  in  at 
least  two  of  three  test  systems 
measuring  DNA  damage,  mutagenicity 
or  chromosomal  effects.  When  two  of 
the  positive  results  were  for  the  same 
genetic  effects,  they  had  to  be  derived 
from  systems  of  different  biological 
complexity. 

(b)  Limited  evidence,  when  there  were 
at  least  two  positive  results,  either  for 
different  endpoints  or  in  systems 
representing  two  levels  of  biological 
complexity. 

(c)  Inadequate  evidence,  when  there 
were  generally  negative  or  only  one 
positive  test  result.  Up  to  two  positive 
test  results  were  considered  inadequate 
if  they  were  accompanied  by  two  or 
more  negative  test  results. 

The  lARC  then  placed  the  chemicals 
in  one  of  three  groups  to  reflect 
carcinogenic  risk  to  humans.  These 
groups  are  quite  broad  and  are  not 
defined  by  strict  rules  concerning  the 
assessment  of  evidence  from  the  criteria 
outlined  above.  "Hie  lARC  placed  the 
chemicals  in  the  categories  based  on 
evaluation  of  the  criteria  along  with 
scientific  judgment  on  other  properties 
of  the  compound  which  would  affect  its 
potential  carcinogenic  risk  to  humans. 
These  groups  are  defined  as  follows: 

Croup  1 — The  chemical,  group  of 
chemicals,  industrial  process  or 
occupational  exposure  is  carcinogenic  to 
humans.  This  category  was  used  only 
when  there  was  sufficient  evidence  from 
epidemiological  studies  to  support  a 
causal  association  between  the 
exposure  and  cancer. 

Group  2 — ^The  chemical,  group  of 
chemicals,  industrial  process  or 
occupational  exposure  is  probably 
carcinogenic  to  humans.  This  category 
includes  exposures  for  which,  at  one 
extreme,  the  evidence  for  human 
carcinogenicity  is  almost  "sufficient"  as 
well  as  exposures  for  which,  at  the  other 
extreme,  it  is  inadequate.  To  reflect  this 
range,  the  category  was  divided  into 
higher  (Group  A)  and  lower  (Group  B) 
degrees  of  evidence.  Usually,  category 
2A  was  reserved  for  exposures  for 
which  there  was  at  least  limited 
evidence  for  carcinogenicity  to  humans. 
The  data  from  studies  in  experimental 
animals  played  an  important  role  in 
assigning  studies  to  category  2,  and 
particularly  those  in  Group  B,  thus,  the 
combination  of  suifficient  evidence  in 
animals  and  inadequate  data  in  humans 
usually  resulted  in  a  classification  of  2B. 


In  some  cases,  the  Working  Group 
considered  that  the  known  chemical 
properties  of  a  compound  and  the 
results  from  short  term  tests  allowed  its 
transfer  from  Group  3  to  2B  or  from 
Grottp  2B  to  2A. 

Group  3 — The  chemical,  group  of 
chemicals,  industried  process  or 
occupational  exposure  cannot  be 
classified  as  to  its  c&rcinogencity  to 
humans. 

The  EPA  has  proposed  guidelines  for 
carcinogen  risk  assessment  (49  FR 
46294)  which  contain  a  classification 
system  for  chemicals  using  the  degree  of 
evidence  of  carcinogenicity.  The 
categorization  scheme  places  chemicals 
into  five  groups: 

Group  A:  Human  carcinogen  (sufficient 
evidence  from  epidemiological 
studies) 
Group  B:  Probable  human  carcinogen 
Group  Bl:  At  least  limited  evidence  of 

carcinogenicity  to  humans 
Group  B2:  Usually  a  combination  of 
stifficient  evidence  in  animals  and 
inadequate  data  in  humans 
Group  C:  Possible  human  carcinogen 
(limited  evidence  of  carcinogenicity 
in  animals  in  the  absence  of  human 
data) 
Group  D:  Not  classified  (inadequate 

animal  evidence  of  carcinogenicity) 
Group  E:  No  evidence  of  carcinogenicity 
for  humans  (no  evidence  of 
carcinogenicity  in  at  least  two 
adequate  animal  tests  in  different 
species  or  in  both  epidemiological 
and  aniin<»l  studies) 
The  NAS  [Drinking  Water  and 
Health.  1977.  Vol.  I)  classified  chemicals 
in  four  categories  based  upon  the 
sfrength  of  the  experimental  evidence. 
These  categories  are:  human 
carcinogens,  suspected  human 
carcinogens,  animal  carcinogens  and 
suspected  animal  carcinogens. 

In  the  Phase  I RMCL  proposal.  EPA 
considered  three  main  options  for 
setting  RMCLs  for  carcinogens.  These 
options  were:  (1)  Set  the  RMCLs  at  zero, 
(2)  set  the  RMCLs  at  the  analytical 
detection  limit,  and  (3)  set  the  RMCLs  at 
a  non-zero  level  based  upon  a 
claculated  negligible  contribution  to 
lifetime  risk.  In  addition.  EPA  requested 
comment  on  the  strength  of  evidence  of 
carcinogenicity  and  how  this  could  be 
factored  into  the  RMCL  determinations. 

RMCLs  could  be  proposed  at  zero, 
based  upon  the  inability  of  scientists  to 
demonstrate  experimentally  a  threshold 
of  effects  for  "carcinogens".  This  leads 
to  the  assumption  that  since  no 
threshold  dose  can  be  demonstrated  for 
carcinogens,  any  exposure  theoretically 
would  represent  some  finite  level  of  risk 
for  carcinogens.  Depending  upon  the 


potency  of  the  specific  carcinogen,  such 
a  risk  could  be  vanishingly  small  at  very 
low  doses.  The  House  Report  which 
accompanied  the  Safe  Drinking  Water 
Act  of  1974,  suggested  that  RMCLs  for 
non-threshold  toxicants  (i.e., 
carcinogens)  should  be  zero. 

RMCLs  could  be  set  at  the  analytical 
detection  limit.  Since  RMCLs  at  zero 
theoretically  are  unattainable,  basing 
the  levels  upon  defined  state-of-the-art 
analytical  detection  limits  would 
provide  measurable  goals  for 
carcinogens  in  drinking  water.  The 
analytical  detection  limit  is,  for  all 
practical  purposes,  the  functional 
equivalent  of  zero  and  thus  would 
present  the  same  philosophy  as  a  zero 
RMCL. 

RMCLs  could  be  set  based  upon  a 
calculated  negligible  contribution  to 
lifetime  risk  using  mathematical  models 
which  would  estimate  the  number  of 
excess  cancer  cases  occurring  in  a 
population  as  the  result  of  a  chemical  of 
specified  concentration  being  present  in 
the  drinking  water.  EPA  would  select  an 
excess  cancer  risk  level  low  enough  to 
be  considered  a  "virtually  safe"  level. 
Such  a  level  is  not  really  very  different 
from  zero  and  could  be  argued  to  fit  the 
requirement  that  the  RMCL  be  set  at  the 
no-effect  level  with  an  adequate  margin 
of  safety. 

EPA  has  evaluated  these  three 
approaches  and  based  upon  our 
analysis  and  the  public  comments 
received  on  the  Phase  I  proposal,  a 
three-category  approach  based  upon 
strength  of  evidence  of  carcinogenicity 
will  be  used  to  set  the  RMCLs.  This 
approach  is  simimarized  in  Table  3. 
Category  I  includes  those  chemicals 
which  have  sufficient  human  or  animal 
evidence  of  carcinogenicity  to  warrant 
their  regulation  as  probable  human 
carcinogens.  The  RMCLs  for  Category  I 
chemicals  will  be  proposed  at  zero. 
Category  II  includes  those  substances 
for  which  some  limited  inconclusive 
evidence  of  carcinogenicity  exists  from 
animal  data.  These  will  not  be  regulated 
as  human  carcinogens.  However, 
RMCLs  will  reflect  the  fact  that  some 
possible  evidence  of  carcinogenicity  in 
animals  exists.  Thus,  they  will  be 
freated  more  cortservatively  than 
Category  III  substances.  Category  III 
includes  substances  with  inadequate  or 
no  evidence  of  carcinogenicity.  RMCLs 
will  be  calculated  based  upon  AADIs. 

Table  3 

Three-Category  Approach  for  Setting  RMCLs 
Category  I — Strong  evidence  of 
carcinogenicity. 

•  EPA  Croup  A  or  Group  B  ' 

•  lARC  Group  1,  2A  or  2B 
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Category  U — Equivocal  evidence  of 
carcinogenicity. 

•  EPA  Group  C 

•  IARCGroup3 

Category  III — Inadequate  or  no  evidence  of 
carcinogenicity  in  animals. 

•  EPA  Croup  D  or  E 

•  lARCGroup3 

The  method  for  determining  the 
RMCLs  for  Category  11  chemicals  is 
more  complex  than  for  the  other 
categories.  To  be  placed  in  Category  II, 
chemicals  are  not  considered  to  be 
probable  carcinogens  via  ingestion 
although  some  data  is  available  that 
causes  concern.  Thus,  these  substances 
should  be  treated  more  conservatively 
than  Category  III  "non-carcinogens,"  yet 
less  conservatively  thlin  Category  I 
chemicals.  Two  options  are  available  for 
setting  the  RMCLs  for  Category  n 
chemicals;  the  first  option  involves 
basing  the  RMCL  upon  the  AADI  which 
is  based  upon  non-carcinogenic 
endpoints  of  toxicity  using  an 
uncertainty  factor  according  to  the 
adequacy  of  the  data  and  toxicological 
principles.  To  account  for  the  possible 
evidence  of  carcinogenicity,  an 
additional  factor  would  be  applied  (e.g., 
AAOI  divided  by  a  factor  of  10  or  some 
other  value).  A  value  of  10  is  commonly 
applied  for  the  contaminants  proposed 
for  regulation  today.  Traditionally,  for 
every  additional  factor  contributing  to 
uncertainty,  a  factor  of  10  has  been 
included.  Equivocal  evidence  of 
carcinogenicity  is  such  an  additional 
uncertainty  factor.  However,  a  factor 
other  than  10  will  be  applied  if  the 
properties  of  the  chemical  dictate  an 
alternate  factor.  The  second  option 
involves  basing  the  RMCLs  upon  a 
lifetime  risk  calculation  in  the  range  of 
10~^to  10~*  using  a  conservative 
method.  This  risk  range  is  commordy 
considered  to  be  protective  and  in  the 
future,  if  additional  data  led  to 
reconsideration  of  a  chemical's 
carcinogenicity,  the  RMCL  would  still  be 
set  at  a  level  that  would  represent  an 
extremely  low  nominal  risk.  EPA  will 
use  both  approaches  to  set  the  RMCLs 
for  Category  II  chemicals.  The  first 
option,  basing  the  RMCL  upon  the 
AADI.  will  be  used  if  sufficient  valid 
chronic  toxicity  data  are  available.  If 
sufficient  data  are  not  available,  the 
RMCL  will  be  based  upon  a  risk 
calculation. 

The  following  is  a  summary  of  the 
classification  of  the  SOCs  and  lOCs 
based  upon  the  classification  system 
outlined  in  EPA's  proposed  guidelines 
for  carcinogen  risk  assessment. 

IOCS 

The  classification  of  the  inorganic 
chemicals  for  carcinogenicity  by  the 


weight  of  evidence  approach  in  the 
proposed  EPA  carcinogen  risk 
assessment  guidelines  takes  into 
account  the  total  evidence  regardless  of 
exposure  route  (includes  inhalation  and 
ingestion  exposure).  By  this  approach, 
asbestos,  arsenic  and  chromium  are  in 
Group  A  (sufficient  evidence  in 
humans),  nickel  and  cadmium  are  in 
Group  Bl  (limited  evidence  in  homans), 
lead  is  in  Group  B2  (sufificient  evidence 
in  animals),  and  barium,  nitrate/nitrite, 
sodrom,  cyanide,  copper,  mercury, 
selenium,  silver,  molybdenum,  and 
sulfates  are  in  Group  D  (inadequate 
evidence). 

The  carcinogenicity  da|a  for  the 
inorganic  chemicals  indicate  that  the 
carcinogenic  potential  from  ingestion 
should  be  distinguished  from  tihat  by 
other  routes.  Arsenic,  in  humans,  has 
sufficient  evidence  for  carcinogenicity 
by  inhalation  and  by  the  oral  route, 
however  other  factors  such  as  the 
potential  that  it  is  an  essential  element 
were  also  considered  in  developing  the 
proposed  RMCL  Although  lead  is 
technically  listed  in  Group  B2,  the  test 
dosages  that  induced  canca  in  animals 
were  beyond  tfie  lethal  dose  in  humans 
and  thus  the  RMCL  for  lead  will  be 
based  upon  other  sensitive  endpoints. 
Asbestos  is  a  proven  carcinogen  by 
inhalation,  but  the  evidence  with  oral 
exposure  is  limited  even  after  extensive 
studies  have  been  performed.  The 
evidence  for  the  carcinogenicity  of 
chromium,  cadmium,  and  nickel  ia 
inadequate  by  the  oral  route  but 
sufficient  by  the  inhalation  route. 

In  this  proposal,  the  RMCLs  for  those 
chemicals  in  Group  D  are  set  based 
upon  chronic  toxicity  data  (Regidatory 
Group  III).  In  addition,  the  RMCLs  for 
chromium,  cadmium,  arsenic  and  lead 
are  also  being  set  based  upon  chronic 
toxicity  data,  for  the  reasons  outlined 
above.  The  RMCL  for  asbestos  is  set 
based  upon  an  excess  risk  level 
(Regulatory  Category  II)  due  to  the  weak 
oral  carcinogenicity  data.  An  RMCL  is 
not  proposed  for  nickel  due  to  problems 
with  the  limited  toxicological  data  base, 
which  is  now  being  expanded  by  new 
studies. 

SOCs 

DHCP,  dioxin,  epichlorohydrin, 
hexachlorobenzene,  alachlor, 
toxaphene,  acrylamide.  EDB,  chlordane, 
heptachlor.  heptachlor  epoxide  and 
PCBs  have  been  classified  in  EPA's 
proposed  Group  B2;  sufficient  evidence 
of  carcinogenicity  in  animals. 

1.2-Dichloropropane,  styrene, 
monochiorobenzene,  and  lindane  have 
been  classified  in  EPA's  proposed  Group 
C;  limited  evidence  of  carcinogenicity  in 
animals. 


Pentachlorophenol,  cis-1.2- 
dichloroethylene,  trans-1.2- 
dichloroethylene,  o-dichlorobenzene.  m- 
dichlorobenzene.  2,4-D,  2,4,5-TP, 
ethylbenzene,  methoxychlor,  toluene, 
xylene,  atrazine,  and  simazine  have 
been  classified  in  EPA's  proposed  Group 
D;  inadequate  animal  evidence  of 
carcinogenicity. 

Endrin  and  carbofuran  have  been 
classified  in  EPA's  proposed  Group  E: 
no  evidence  of  carcinogenicity  for 
humans. 

Table  4  presents  a  classification  of  the 
SOCs  and  inorganics  into  the  three 
category  approach  for  setting  RMCLs. 
As  noted  in  the  table,  there  are  six 
chemicals  which  are  classified  in 
Category  II  (limited  evidence  of 
carcinogenicity):  styrene,  1.2- 
dichloropropane,  monochiorobenzene, 
lindane,  asbestos  and  arsenic.  Table  4A 
presents  the  rationale  for  the  placement 
of  each  chemical  in  its  respective 
category.  Table  5  presents  the  RMCL 
options  for  the  Category  II 
contaminants.  See  Section  VIII  for  a 
further  discussion  of  the  RMCLs  for  the 
individuial  chemicals.  Comment  is 
requested  on  the  three-category 
approach  for  setting  RMCLs  and  on  the 
proposed  classifications  of  chemicals  in 
each  category. 

Table  4.— Preuminary  Classircat(On  Of 
SOCs  AND  Inorganics  Into  Three  Cate- 
gory Approach 
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Table  4A.-Class»fication  of  SCX^  and  IOCs  based  on  Proposed  EPA  Guideunes 
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Tabie  5.— RMCL  Options  for  Category  II 
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Table  5.— RMCL  Options  for  Category  II 
Contaminants— Continued 
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Table  5.— RMCL  Options  for  Category  II 
Contaminants— Continued 
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VI.  Nficrobitrio^cal  RMCLs 

The  Interim  Primary  Drinking  Water 
Regulations,  along  with  the  predecessor 
U.S.  Public  Health  Service  standards, 
have  led  to  widely  improved  drinking 
water  quality  over  the  last  several 
decades.  Compliance  with  the 
regulations  for  total  coliform  and 
turbidity  is  being  achieved  by  most 
public  water  systems.  No  longer  do 
widespread  epidemics  of  typhoid  fever 
and  other  waterbome  diseases  occur  in 
the  U.S.  population.  Yet  waterbome 
disease  outbreaks  are  at  significant 
levels  and  the  trend  in  the  reported 
number  of  outbreaks  is  increasing. 
Recognition  of  waterbome  illness  is 
difficult  and  studies  indicate  that  a 
relatively  small  percentage  of  actual 
cases  is  being  reported.  Some  of  the 
outbreaks  are  caused  by  fecal  agents 
such  as  Salmonella  and  Shigella  whose 
presence  should  be  indicated  by 
accompanying  total  coliforms  bacteria. 
Many  outbreaks  are  caused  by  agents 
such  as  Giardia  and  viruses  for  which 
total  coliform  bacteria  are  inadequate  as 
an  indicator.  Thus,  even  though  total 
coUform  and  turbidity  regulations  are 
being  met  by  most  systems  and  the 
microbiological  safety  of  drinking  water 
has  improved  greatly  over  the  years, 
significant  problems  continue  to  exist 
and  additional  regulatory  controls 
appear  necessary. 

Because  total  coliforms  and  turbidity 
are  satisfactory  indicators  for  a  number 
of  organisms  which  have  adverse  health 
ejects  (pathogens).  RMCLs  will  be 
proposed  for  both.  In  addition.  RMCLs 
will  also  be  proposed  for  Giardia  and 
viruses  because  they  have  adverse 
health  effects  and  their  presence  is  not 
identified  by  conventional  indicators 
(e.g.,  total  coliforms).  The  proposed 
RMCLs  appear  in  Table  6.  As  discussed 
later,  an  RMCL  is  not  being  proposed  at 
this  time  for  heterotrophic  bacteria  (i.e., 
standard  or  hetreotrophic  plate  count 
(HPC))  because  there  are  not  yet 
sufficient  data  to  correlate  toxicity  with 
-  HPC  and  because  they  are  likely  to  be 
controlled  through  the  mechanisms  for 
controlling  total  coliforms  and  turbidity. 
In  addition,  an  RMCL  is  not  being 
proposed  for  legionellae  because  the 
role  of  public  water  supplies  in  the 
etiology  of  the  disease  has  not  been 
determined,  and  because  control  of 
legionellae  is  more  effective  at  locations 
of  susceptible  populations. 

In  addition,  EPA  is  considering 
proposing  a  treatment  technique 
regulation  which  would  require:  (1) 
Surface  water  systems  to  practice 
filtration  and  disihfection  and  (2)  ground 
water  systems  to  use  disinfection. 


Variances  could  be  issued  for  systems 
that  can  demonstrate  that  the  raw  water 
quality  is  such  that  installation  of  these 
technologies  would  not  be  needed  to 
protect  public  health  or  that  alternative 
technologies  are  at  least  equally 
effective.  Summaries  of  the  outbreaks  of 
disease,  availability  of  analytical 
methods,  and  human  health  concerns 
are  provided  below. 

Table  6.— Proposed  RMCLs  for 
Microbiological  Parameters 
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A.  Interim  Regulations  and  Recent 
Outbreaks  of  Waterbome  Disease 

The  Interim  Regulations  rely  on  the 
measurement  of  total  ooUforms  and 
turbidity  as  indicators  of  water 
treatment  efficiency,  deterioration  of 
water  quaUty  in  the  distribution  sjrstem, 
and  fecal  pollution.  Applicable  to  both 
community  and  non-community 
systems,  specific  MCLs  of  the  Interim 
Regulations  are  shown  in  Table  7. 

Monitoring  requirements  for  coliforms 
depend  upon  the  size  of  system,  and 
range  from  500  samples  per  month  for 
systems  serving  more  than  4.7  million 
persons  to  one  sample  per  month  (or  per 
3  months  in  some  cases)  for  systems 
serving  25  to  1000  p^sons.  Tmbidity 
monitoring  is  required  daily  for  systems 
using  surface  water  supplies. 

From  1971-1983,  there  were  427 
reported  outbreaks  of  waterbome 
disease  in  the  United  States,  involving 
over  106,000  individuals.  Forty 
outbreaks  and  21,000  cases  occurred  in 
1983  alone.  Many  outbreaks,  perhaps  the 
great  majority,  are  not  reported  to  the 
Centers  for  Disease  Control  (CDC), 
which  keeps  records  on  the  incidence  of 
reportable  diseases.  This  is  because 
only  a  few  types  of  waterbome  diseases 
are  required  to  be  reported  and  also 
because  disease  outbreaks  are  often  not 
recognized  in  a  community  or,  if 
recognized,  are  not  traced  to  the 
drinking  water  source.  In  Colorado,  an 
EPA-funded  effort  to  improve  the 
outbreak  reporting  system  indicated  that 
only  about  one-quarter  of  the  actual 
outbreaks  were  being  recognized  and 
reported.  As  recognition  of  waterbome 
illness  has  improved,  the  trend  in  die 
reported  number  (although  not 


necessarily  the  actual  number)  of 
disease  outbreaks  and  cases  has 
increased. 
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From  1971-1960. 50  percent  of  the 
outbreaks  reported  were  in  non- 
community  water  systems,  39  percent  in 
commumty  systems,  and  11  percent  in 
private  systems.  Although  most  of  the 
outbreaks  were  from  non-community 
systems,  about  75  percent  of  the  illness 
occurred  fiom  outbreaks  in  community 
systems.  Between  1971-1980,  the  major 
causes  of  outbreaks  in  community  water 
systems  were  treatment  deficiencies 
(49%)  and  contamination  in  the 
distribution  system  (32%).  Almost  all 
outbreaks  (83%)  and  illnesses  (80%)  in 
non-community  systems  were  a  result  of 
using  ground  water  without  treatment  or 
using  ground  water  with  inadequate 
treatment  primarily  interrupted  and 
inadequate  disinfection. 

Most  known  agents  of  waterbome 
disease  cause  acute  gastrointestinal 
disorders,  especially  diarrhea  and 
cramps.  Ihiring  the  period  1971-1963,  the 
most  commonly  identified  pathogen  was 
the  protozoan  Giardia  lamblia.  During 
these  years,  there  were  77  reported 
outbreaks  of  waterbome  giardiasis 
involving  nearly  23.000  cases.  A  number 
of  bacteria  also  have  recently  been 
implicated  in  waterbome  disease.  These 
include  Salmonella  species.  Shigella 
species,  Campylobacter  jejuni.  Yersinia 
enterocolitica,  and  enteropathogenic  E. 
coli.  Viral  agents  implicated  in  recent 
waterbome  illnesses  include  Norwalk 
and  Norwalk-like  agents,  rotavirases, 
and  the  hepatitis  A  agent  In  about  half 
the  waterbome  outbreaks  the  causative 
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agent  has  not  been  found.  There  is 
growing  suspicion  that  many  of  these 
may  be  due  to  viruses.  Unfortunately, 
the  imavailability  of  suitable  analytical 
techniques  have  impaired  efforts  to 
resolve  this  issue. 

B.  Total  Coliform  Bacteria 

Total  coliform  bacteria  have  been 
used  for  decades  as  the  primary 
measurement  of  the  microbiological 
quality  of  drinking  water.  Total  coliform 
bacteria  are  a  measure  of  the  efficiency 
of  water  treatment,  disclose 
deterioration  in  the  distribution  system 
and  signal  the  possible  presence  of  fecal 
contamination.  Analytical  methodology 
for  total  coliform  monitoring  has  existed 
for  decades.  Current  EPA  drinking  water 
regulations  specify  the  use  of  either  the 
multiple-tube  fermentation  technique  or 
the  membrane  filter  technique.  Both 
enjoy  widespread  acceptance  and  are 
recognized  as  suitable  methods  by 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  EPA  is  also 
considering  additional  analytical 
methods,  such  as  Clark's  Presence- 
Absence  test  (see  Standard  Methods. 
6th  ed.)  which  detects  coliforms  but 
does  not  quantify  them. 

Coliforms  are  usually  present  in 
fecally-polluted  water  and  are  often 
associated  with  disease  outbreaks. 
Although  coliforms  are  not  usually 
pathogenic  themselves,  their  presence  in 
drinking  water  indicates  the  likely 
presence  of  pathogens  (e.g..  Salmonella 
and  Shigella].  However,  use  of  total 
coliforms  has  a  number  of  drawbacks 
including  the  following: 

•  Given  their  ubiquitous  nature, 
coliforms  are  often  found  in  the  absence 
of  fecal  contamination. 

•  There  are  reports  of  pathogen 
occurrence  and  disease  outbreaks  where 
coliforms  were  not  detected. 

•  Coliforms  are  inadequate  for 
predicting  the  presence  of  pathogens/ 
toxins  not  associated  with  fecal 
contamination  such  as  atypical 
mycobacteria.  Legionella,  and  algal 
toxins. 

•  They  also  may  not  adequately 
predict  the  presence  of  enteric  viruses, 
Giardia  and  some  other  organisms, 
because  they  are  less  resistant  to 
treatment  (e.g.,  disinfection)  than  these 
organisms. 

The  qualitative  use  of  total  coliforms 
can  be  scientifically  justified,  but  there 
is  an  absence  of  scientific  data  in  the 
literature  supporting  a  particular  value 
for  coliform  density,  below  which  the 
water  can  be  considered  safe.  Pathogens 
and  outbreaks  have  been  associated 
with  coliform  densities  ranging  from 
zero  to  very  high  levels.  This  is  not 
surprising:  pathogens  vary  in  their  (1) 


Association  with  fecal  contamination, 
(2)  die-off  times  in  water,  and  (3) 
resistance  to  disinfection  or  other 
treatment.  Although  the  total  coliform 
indicator  is  an  inexact  tool,  fecal 
pathogens  in  ambient  water  are  usually 
aecompanied  by  substantially  higher 
levels  of  total  coliforms.  Since  higher 
levels  of  pathogens  should  roughly 
translate  to  greater  risk  of  disease, 
coliform  densities  indirectly  serve  as  a 
measure  of  the  risk  of  waterbome 
disease.  Treatment  which  provides 
coliform-free  water  as  measured  by  the 
standard  tests  should  reduce  pathogens 
to  minimal  levels,  even  though  large 
volume  risk-free  water  is  probably 
unattainable. 

Despite  these  and  other  limitations, 
total  coliforms  are  still  the  single  most 
useful  indicator  of  drinking  water 
quality.  Because  total  coliforms  most 
directly  measure  pathogens  which 
widely  occur  in  drinking  water,  EPA  is 
proposing  an  RMCL  for  total  coliforms. 
(To  assure  a  safe  drinking  water  supply, 
control  of  total  coliforms  should  be  used 
in  combination  with  other 
microbiological  parameters  and 
protective  measures,  e.g.,  turbidity, 
filtration  and  disinfection.)  The 
discontinuance  of  total  coliforms  as  an 
indicator  of  treatment  efficiency  would 
substantially  undermine  the  ability  to 
predict  the  potential  presence  of 
pathogens,  even  if  turbidity  monitoring 
is  retained.  Turbidity  removals,  for 
example,  cannot  measure  disinfection 
effectiveness. 

The  object  of  an  RMCL  for  total 
coliforms  is  to  recommend  that  as  a  goal 
the  consumer  will  not  be  exposed  to  a 
sufficient  dose  of  a  pathogen  to  result  in 
disease.  Since  the  relationship  between 
coliform  and  pathogen  levels  is  highly 
variable,  the  proposed  RMCL  for  total 
coliforms  should  be  zero,  i.e.,  no 
detectable  coliforms/lOO  ml  as 
measured  by  the  Most  Probable  Number 
(MPN),  Membrane  Filter  (MF),  and  other 
EPA  approved  analytical  methods  in 
order  to  assure  maximum  protection 
within  the  limits  of  the  measurement 
technique.  This  RMCL  includes  an 
adequate  margin  of  safety.  While  the 
RMCL  is  being  proposed  at  zero,  the 
concept  of  "presence-absence"  is  being 
considered  as  the  basis  for  the 
enforceable  MCLs.  This  would  involve 
measurement  of  total  coliforms  to 
determine  only  if  coliforms  were  present 
or  absent  without  quantification.  For 
example,  MCL  regulations  could  specify 
that  95  percent  of  samples  examined 
over  a  given  time  period  have  no 
coliforms  present.  Public  comment  is 
requested  on  setting  an  RMCL  of  zero 
for  total  coliforms  and  on  the  use  of  the 


Presence-Absence  concept  as  the  basis 
of  the  total  coliform  MCL 

C.  Turbidity 

Turbidity  in  water  is  a  non-specific 
measure  of  suspended  material  in 
drinking  water  and  is  measured  by 
determining  the  degree  of  light 
scattering  caused  by  particulates  in  a 
sample.  Turbidify  has  been  used  for 
decades  as  an  indicator  of  drinking 
water  quality  indicating  the  presence  of 
such  particulates  as  clay,  silt,  finely 
divided  organic  and  inorganic  matter, 
and  microorganisms.  Analytical 
methodology  for  turbidity  monitoring  is 
available.  Currently,  the  only  EPA- 
approved  technique  is  the 
Nephelometric  Method.  This  is  also 
recognized  as  an  acceptable  technique 
by  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater. 

Turbidify  is  an  imprecise  measure 
because  particulate  characteristics  vary 
from  system  to  system  and  seasonally 
within  the  same  system,  and  some 
particulate  fypes  are  more  significant 
than  others  for  human  health.  The  more 
important  particulates  appear  to  be 
larger  than  0.03  fua  in  diameter  and  are 
usually  organic  materials.  Turbidify  is  of 
concern  in  drinking  water  because  of  the 
following  characteristics: 

•  Turbidify  can  reduce  the  efficiency 
of  disinfection. 

— Certain  particles  protect  adsorbed 
pathogenic  organisms  against 
disinfection.  In  general,  inorganic 
particles  such  as  clays  and  water 
flocculating  agents  appear  to  have 
little,  if  any,  protective  effect.  In 
contrast,  organic  particulate  matter, 
whether  cell  debris,  sewage  solids,  or 
living  or  dead  organisms  such  as 
nematodes  or  crustaceans,  can 
provide  marked  protection  to 
microorganisms  associated  with  them. 

— A  significant  disinfectant  demand  can 
chemically  interfere  with  disinfection 
during  treatment  or  maintenance  of  a 
disinfectant  residual  in  the 
distribution  system. 

•  The  turbidify  can  be  caused  by 
particles  that  are  toxic  themselves  or 
that  adsorb  toxic  inorganic  or  organic 
substances  from  the  water. 

•  Higher  turbidity  levels  can  also 
interfere  with  total  coliform  analyses  by 
the  membrane  filtration  procedure. 

•  Turbidify  is  a  measure  of  the 
efficiency  of  drinking  water  coagulation 
and  filtration  processes.  Removal  of 
turbidity  usually  provides  concommitant 
removal  of  microbial  pathogens, 
especially  those  which  aggregate  on 
particulates,  as  well  as  particulate 
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matter  which  is  either  toxic  itself  or 
adsorbs  toxic  contaminants. 

Thus,  turbidity  represents  many 
concerns  in  drinking  water  quality  but 
distinct  relationships  between  levels  of 
turbidity  and  the  safety  of  the  drinking 
water  are  not  quantifiable.  However,  as 
a  standard  sanitation  principle,  the 
lower  the  turbidity  of  treated  water,  the 
less  likely  the  water  will  contain 
contaminants  deleterious  to  human 
health.  For  this  reason  and  because 
turbidity  is  common  in  drinking  water 
sources,  EPA  is  proposing  an  RMCL  for 
turbidity. 

As  with  the  total  coUform  RMCL,  the 
object  of  the  turbidity  RMCL  is  to 
provide  maximum  assurance  that  the 
consumer  will  not  be  exposed  to  a 
sufficient  pathogen  dose  to  result  in 
disease  (includiiig  a  margin  of  safety). 
On  this  basis,  the  proposed  health  goal 
for  turbidity  is  0.1  NTU.  This  is  primarily 
based  upon  the  premise  that  the  lower 
the  txubidity  levels,  the  less  the 
probability  that  aggregated 
microorganisms  are  entering  finished 
drinking  water.  Significantly,  there 
appears  to  be  some  correlation  between 
turbidity  removal  and  Giardia  removal 
efficiencies  in  filtered  water.  Setting  the 
RMCL  at  0.1  NTU  represents  the  lowest 
level  for  which  sufficient  data  are 
available  (and  is  essentially  the 
analytical  level  of  detection).  Lower 
turbidity  can  be  measured,  but  only 
through  careful  measurements  under 
controlled  conditions.  An  RMCL  for 
turbidity  of  zero  would  not  be 
appropriate  since  even  distilled  water 
has  turbidity  of  about  0.05  NTU.  In 
addition,  additional  benefits  of 
achieving  very  low  turbidities  include 
the  following: 

•  Several  studies  have  demonstrated 
very  substantial  removal  of  Giardia 
cysts  by  coagulation  and  rapid  granular 
media  filtration.  However,  this  would 
not  suggest  that  a  drinking  water  with  a 
low  txirbidity  level  would  de  facto  be 
safe  bom  Giardia.  Giardia  can  be 
present  in  low  turbidity  unfiltered 
waters. 

•  Removal  of  turbidity  particles  for 
cyst  removal  will  also  substantially 
reduce  levels  of  other  pathogenic 
organisms  and  toxic  particulate  matter, 
such  as  bacteria,  pathogenic  viruses  and 
protozoan  cysts. 

•  The  total  coliform  group,  while  the 
single  best  indicator  of  water  quality,  is 
inadequate  by  itself  to  measure  drinking 
water  quality.  The  measurement  of 
turbidity  complements  coliform 
monitoring  since  particles  may  interfere 
with  coliform  analysis  and  particles  may 
chelate  toxic  materials  even  in  the 
absence  of  coliforms.  There  are  cases  on 


record  where  outbreaks  were 
accompanied  by  sudden  rises  of 
turbidity  in  filtered  coliform-free  water. 
In  addition,  turbidity  is  monitored  at 
least  daily  and  results  are  available  in  a 
much  shorter  time  than  for  coliforms. 

Other  organizations  support  turbidity 
controls  including  the  American  Water - 
Works  Association  (AWWA)  and  the 
World  Health  Organization  (WHO). 

•  The  AWWA  policy  is  as  follows. 

Today's  consumer  expects  a  sparkling, 
clear  water.  The  goal  of  less  than  0.1  imit  of 
turbidity  insures  satisfaction  in  this  respect 
There  is  evidence  that  freedom  from  disease 
organisms  is  associated  with  freedom  from 
turbidity,  and  that  complete  freedom  from 
taste  and  odor  requires  no  less  than  such 
clarity.  Improved  technology  in  the  modern 
treatment  processes  make  this  a  completely 
practical  goal 

The  WHO  guidelines  for  turbidity 
state  that  "tuibidity  must  always  be 
low,  preferrably  below  1  NTU  and 
always  less  than  5  NTU." 

Public  comments  are  requested  on 
setting  an  RMCL  for  turbidity  in  drinking 
water.  Specifically: 

•  Is  a  level  of  0.1  NTU  appropriate  for 
the  RMCL?  If  not.  what  other  level  and 
upon  what  basis? 

D.  Giardia 

The  protozoan  Giardia  lamblia  causes 
more  waterbome  disease  outbreaks  in 
the  United  States  than  any  other  single 
identified  etiologic  agent.  Symptoms  of 
giardiasis  include  diarrhea,  fatigue, 
abdominal  cramps,  and  possibly  other 
gastrointestinal  symptoms,  and  these 
may  persist  for  several  days  to  several 
months.  For  these  reasons,  EPA  is 
proposing  an  RMCL  for  Giardia. 

Bietween  1971-1983,  there  were  77 
reported  outbreaks  of  waterbome 
giardiasis  with  nearly  23,000  cases.  The 
trend  in  outbreaks  has  been  on  the 
increase,  probably  due  to  greater 
recognition  and  reporting  of  giardiasis 
outbreaks  in  recent  years.  Waterbome 
giardiasis  represented  15.7  percent  of 
the  total  reported  cases  of  giardiasis  in 
1980  and  2.4  percent  in  1981.  These 
percentages,  however,  may  substantially 
under-represent  the  actual  situation, 
since  the  route  of  transmission  for  many 
cases  is  unknown  and  may  in  fact  be 
waterbome.  In  Pennsylvania  recently, 
there  were  four  separate  out  breaks  of 
waterbome  giardiasis,  with  about  700 
cases.  Over  350,000  individuals  were 
being  served  by  public  water  systems 
under  boil  water  orders  (i.e.,  water 
provided  by  a  public  water  system  is  not 
safe  to  drink  imless  boiled  first).  In  three 
outbreaks,  the  systems  provided  only 
chlorination.  In  the  remaining  outbreak, 
coagulation,  filtration  and  disinfection 
were  used,  but  the  system  appeared  to 


be  overloaded  and  improperly  operated. 
In  all  four  situations,  the  systems  were 
in  compliance  with  total  coliform  and 
turbidity  MCLs. 

The  populations  most  at  risk  are  those 
consuming  surface  waters  which  are 
either  untreated  or  only  chlorinated. 
Giardia  are  effectively  controlled  by 
filtration  (including  coagulation)  and 
disinfection.  Disinfection  alone  is  not 
normally  sufficient  It  is  estimated  that 
over  65  million  people  are  served  by 
surface  water  systems  that  either 
provide  only  disinfection  or  no 
treatment  at  all. 

Cyst  recovery  and  analysis 
procedures  have  been  published  in  the 
literature,  but  they  are  considered 
insensitive,  tedious  and  expensive.  The 
most  commonly  used  method  for 
recoveri  and  detection  of  Giardia  from 
water  was  developed  by  EPA.  This 
involves  filtering  large  volumes  (up  to 
2,000  liters)  of  water  through  an  Orion 
fiber  filter,  separating  the  cysts  from  the 
fiber,  and  examining  the  cyst 
concentrate  microscopically.  This 
procedure  appears  in  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater  (15th  ed.),  as  a  tentative 
method.  Beyond  the  cUfficulties  in 
recovery  and  detection,  it  is  not  yet 
possible  to  distinguish  between  viable 
and  non-viable  cysts.  This  method  is 
therefore  not  considered  available  for 
the  monitoring  of  waterbome  Giardia. 
Promising  research  is  being  conducted 
on  Giardia  recovery  and  analysis 
techniques. 

The  proposed  RMCL  is  based  upon  a 
human  study.  In  this  investigation,  male 
volunteers  were  fed  human-source 
Giardia  cysts  contained  in  gelatin 
capsules.  Those  receiving  one  cyst  were 
not  infected,  while  infections  did  occur 
in  the  group  receiving  ten  cysts.  A  major 
deficiency  of  this  study  is  that  cyst 
viability  was  not  established;  thus  it  is 
possible  that  a  sizable  fraction  of  the 
ingested  cysts  were  non-viable.  In 
addition,  only  two  individuals  were 
tested  at  the  ten  cyst  level  (both, 
however,  were  infected).  Recent 
impublished  data  with  mice  support  the 
low  infective  dose  for  Giardia.  In  four 
experiments,  the  average  dose  at  which 
50  percent  of  the  animals  were  infected 
(IDm)  were  1.4,  2.6.  3.8  and  17.6  cysts. 
Since  some  of  these  cysts  may  have 
been  non-viable,  the  ODm  dose  may 
actually  be  lower  than  the  results 
indicate. 

On  the  basis  of  these  studies  and 
inclusion  of  a  safety  factor,  the  RMCL  is 
proposed  at  zero  viable  cysts.  Because 
of  the  insensitivity  of  the  currently 
available  analytical  procedures,  the 
potential  for  intermittent  contamination 
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and  thus  difficulty  in  monitoring,  and 
lack  of  technologically  and 
economically  feasible  methods, 
treatment  requirements  are  being 
considered  (instead  of  setting  an  MCL). 
However,  the  inability  to  measure  these 
contaminants  alone  does  not  prevent 
establishment  of  an  RMCL  In  this  case, 
it  is  reasonably  clear  that  any  Giardia 
lamblia  cyst  can  have  an  adverse  health 
effect  Therefore  EPA  is  setting  an 
RMCL  of  zero.  Treatment  techniques 
could  include  filtration  and  disinfection 
for  all  water  systems  using  surface 
water.  Ground  water  is  not  nearly  as 
vulnerable  to  cyst  penetration  since  the 
aquifer  and  the  overlying  soil  usually 
serve  as  an  effective  barrier.  Thus, 
filtration  of  ground  water  «vill  not  be 
proposed  Variances  under  section  1415 
may  be  considered  in  those 
circumstances  where  the  system  is  able 
to  demonstrate  to  the  State  by  a 
sanitary  survey  or  other  means  to  be 
specified  that  the  treatment  is  not 
needed  to  protect  the  health  of  persons 
because  of  the  quality  of  the  raw  water. 
The  treatment  technique  requirements 
will  be  proposed  when  the  MCL  for 
other  contaminants  are  proposed. 
Criteria  for  determining  if  a  variance 
would  be  appropriate  will  be  included  in 
the  proposal. 

Public  comments  are  requested  on  this 
approach  of  setting  an  RMCL  of  zero  for 
Giardia  and  treatment  requirements  to 
control  Giardia  in  drinking  water. 
Specific  comments  are  also  requested  on 
the  following: 

•  Are  analytical  methods  available 
(i.e.,  is  it  economically  and 
technologically  feasible)  to  ascertain  die 
level  of  Giardia  in  drinking  water? 

•  What  specific  criteria  should  be 
included  in  the  regulations  that  would 
allow  States  to  evaluate  if  a  variance 
should  be  issued  to  a  particular  system? 

E.  Pathogenic  Viruses 

Between  1978-1982,  there  were  18 
reported  waterbome  disease  outbreaks 
in  the  U.S.  caused  by  viruses,  wiUi  over 
5,700  cases.  These  values  are  probably 
far  too  low  to  represent  the  actual 
number  of  outbreaks  because  there  is 
evidence  that  most  of  die  waterbome 
disease  outbreaks  of  unknown  origin  are 
caused  by  viruses.  Viruses  are  a  class  of 
infectious  agents  which  are  exti^mely 
small  (smaller  than  bacteria)  and 
reproduce  only  wnthin  cells  of  a  suitable 
living  host  such  as  humans.  They 
contain  genetic  material  surrounded  by 
a  protein  coat.  Pathogenic  viruses,  by 
definition,  are  those  that  adversely 
affect  health.  The  lack  of  adequate  tools 
for  the  recovery  and  analysis  of  most 
pathogenic  waterborne  viruses 


undoubtedly  contributes  to  this  under- 
reporting. 

The  most  important  of  the  waterbome 
pathogooic  vimses  are  the  Norwalk  and 
Norwalk-like  agents,  rotavirus,  and  the 
hepatitis  A  agent  Except  for  the  latter, 
their  predominant  healUi  effect  is  acute 
gastitienteritis.  Hepatitis  A  agent  results 
in  hepatitis.  All  have  been  implicated  in 
recent  waterbome  disease  outbreaks. 
While  serological  techniques  are 
available  for  identifying  these  agents 
(e.g..  radioimuno-assay,  immune 
electron  microscopy,  and  others),  there 
are  no  satisfactory  culture  procedures 
currenUy  available.  Promising  research 
on  culturing  rotaviruses  and  hepatitis  A 
agent  is  presently  being  conducted 

The  classical  enteroviruses 
(poliovinis,  echovirus,  and 
coxsackievirus)  are  common  in  ambient 
water  and  are  occasionally  found  in 
drinking  water,  but  they  have  not  been 
implicated  in  recent  outbreaks. 
Nevertheless,  their  health  effects  may  be 
severe  (e.g.,  meningitis,  paralysis, 
myocarditis,  diarrhea). 

Unlike  many  of  the  other  agents, 
recovery  and  analysis  procedures  for 
these  enteroviruses  do  exist,  some  of 
which  are  described  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater  (15th  ed).  Viral  assay, 
however,  is  beyond  the  capability  of 
most  water  microbiology  laboratories 
and  must  be  done  by  a  trained  virologist 
working  in  specifically  equipped  viral 
laboratory  facilities. 

The  minimum  infective  dose  for  some 
strains  of  waterbome  viruses  is  very 
low.  There  is  evidence  that  in  some 
instances,  as  little  as  one  tissue  culture 
infective  dose  is  able  to  infect  a  person. 
Data  from  a  recent  study  where  healthy 
human  volunteers  were  infected  by 
Echovirus  12  suggest  that  1  percent  of  a 
population  could  be  infected  by  17 
plague-forming  units  of  this  vims. 
Because  of  this,  die  goal  should  be  to 
have  no  vimses  in  potable  water.  This  is 
supported  by  die  WHO.  Thus,  die 
proposed  RMCL  goal  for  human 
pathogenic  vimses  in  drinking  water  is 
zero.  This  RMCL  goal  would  include  the 
enterovimses  in  addition  to  any  others 
for  which  analytical  methods  are  not  yet 
available.  Because  EPA  concludes  that 
one  vims  may  have  adverse  effects,  it  is 
able  to  propose  an  RMCL,  despite  the 
fact  that  the  measurement  is  difficult. 

Because  routine,  validated  procedures 
for  detection  of  the  most  important 
waterbome  vimses  (hepatitis  A  agent 
rotaviruses,  and  Norwalk  and  Norwalk- 
like  agents)  are  not  yet  technically 
feasible,  and  because  of  the  potential  for 
intermittent  contamination  which 
presents  difficulties  in  effective 


monitoring,  a  treatment  technique 
requirement  is  being  considered  for 
proposal  in  the  next  rulemaking.  This 
could  include  coagulation,  filtration  and 
disinfection  for  water  systems  using 
surface  water  and  disiniftiction  for 
systems  using  ground  water. 
Alternatively,  an  easily  measurable 
surrogate  for  waterbome  viral 
pathogens  could  be  selected  as  the 
proper  regulatory  approach;  however, 
the  only  techniques  currently  under 
study  are  classical  enterovimses  and 
coUphage  and  these  are  not  considered 
sufficient  to  provide  protection  against 
the  myriad  of  pathogens  potentially 
present  in  various  drinking  waters.  A 
variance  could  be  considered  In  those 
circumstances  where  a  system  is  able  to 
demonstrate  to  the  satisfaction  of  the 
State,  by  an  on-site  sanitary  survey  and 
other  means  to  be  specified,  that 
treatment  would  not  be  needed  to 
protect  public  health  because  of  the 
quality  of  the  raw  water  supply.  The 
treatment  technique  requirements,  if 
any,  will  be  proposed  when  the  MCL  for 
other  contaminants  are  proposed 
Criteria  to  be  used  by  public  water 
systems  and  States  in  determining  if  a 
variance  would  be  appropriate  will  be 
included  in  the  proposal. 

Public  conunents  are  requested  on  this 
approach  of  setting  an  RMCL  of  zero  for 
vimses  and  setting  treatment 
requirements  for  control  of  vimses  in 
drinking  water.  Comments  are  also 
requested  on  the  following: 

•  Are  analytical  methods  available 
(i.e.,  is  it  economically  and 
technologically  feasible)  to  ascertain  the 
level  of  pathogenic  vimses  in  drinking 
water? 

•  What  specific  criteria  should  be 
specified  in  the  regidations  that  would 
allow  States  to  provide  variances  to 
certain  systems? 

•  Are  satisfactory  methods  available 
for  recovery  and  analysis  of  classical 
enterovimses  or  coliphage  and  are  they 
representative  surrogates  for  pathogenic 
vimses?  \i  so,  should  an  RMCL  and  MCL 
or  a  treatment  technique  be  established 
for  classical  enterovimses  or  coliphage? 

F.  Legionellae  , 

Legionellae  are  bacteria  that  have 
been  identified  as  the  cause  of 
legionellosis.  It  has  been  estimated  that 
50,000-100.000  cases  of  diis  disease 
occur  annually  wiUun  the  United  States, 
and  are  caused  primarily  by  1  of  the  26 
currently  recognized  species  of  the 
genus  Legionella.  The  number  of  cases 
attributable  to  drinking  water  is 
unknown.  Most  people  who  have 
developed  Legionnaires  Disease,  the 
pneumonia  form  of  legionellosis,  were 
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patients  that  were  immunosuppressed, 
or  were  individuals  who  appeared  to  be   - 
more  susceptible  because  of  an 
underlying  illness,  heavy  smoking, 
alcoholism,  or  were  over  50  years  old.  In 
contrast,  while  some  apparently  healthy 
individuals  have  developed 
Legionnaries  Disease,  outbreaks 
involving  healthy  people  have  been 
limited  mostly  to  the  milder  non- 
pneumonia  form  of  the  disease  called 
Pontiac  Fever. 

Legionellae  are  abundant  in  ambient 
water,  and  may  survive  water  treatment, 
especially  since  they  are  relatively 
resistant  to  chlorine.  Even  conventional 
treatment  (i.e.,  filtration  and 
disinfection)  probably  cannot  prevent 
the  passage  of  a  small  number  of 
legionellae  into  the  distribution  system. 
They  may  also  be  introduced  into 
drinking  water  via  broken  or  corroded 
piping,  repair  of  existing  mains, 
installation  of  new  mains,  back 
siphonage,  and  cross  connections.  When 
the  legionellae  enter  hot  water  tanks, 
they  can  settle  to  the  botom  and,  under 
certain  circumstances,  will  proliferate.  If 
they  proliferate,  plumbing  fixtures  such 
as  aerators,  water  fitings,  and 
showerfieads  may  be  seeded,  resulting 
in  colonization  and  growth  at  these 
sites.  They  are  often  found  in  the  hot 
water  plumbing  of  hospitals,  hotels,  and 
other  buildings,  especially  in  hot  water 
tanks  and  showerheads  where  the  hot 
water  temperature  does  not  exceed 
120°F.  In  many  hospitals,  the  hot  water 
temperature  is  maintained  at  this 
temperature  and  below  to  prevent 
patient  scalding  and  to  reduce  energy 
costs. 

There  is  good  epidemiologic  evidence 
from  several  hospitals  that  Legionnaires 
Disease  is  transmitted  by  aerosols  of 
potable  water  from  showerheads 
containing  legionellae.  Other  sources 
implicated  in  disease  transmission  are 
aerosols  from  cooling  towers  and 
whirlpools.  Inhalation  of  aerosolized 
potable  water  is  probably  the  primary 
route  of  infection,  although  ingestion  is  a 
possibility. 

Analytical  tools  exist  for  recovery  and 
enumeration  of  these  organisms  from 
plumbing  systems.  However,  these  are 
not  yet  very  efHcient  for  selectively 
recovering  and  enumerating  legionellae 
from  drinking  water. 

Because  of  the  ubiquity  of  legionellae 
in  ambient  water,  their  proliferation 
primarily  at  warmer  temperatures,  their 
relative  resistante  to  chlorination  and 
ability  to  colonize  in  plumbing  systems, 
control  is  probably  more  appropriate  at 
locations  where  susceptible  populations 
reside,  rather  than  at  the  waterworks. 
More  significant,  however,  is  the  fact 
that  virulence  factors  have  not  yet  been 


identified  for  the  organisms  in  this 
genus.  There  is  great  variation  in 
virulence,  and  the  mere  presence  of 
large  populations  of  legionellae  in  the 
drinking  water  does  not  necessarily 
represent  a  health  threat.  For  all  these 
reasons,  setting  national  drinking  water 
regulations  for  legionellae  appears  to  be 
inappropriate  at  this  time,  and  an  RMCL 
is  not  being  proposed. 

EPA  has  prepared  guidance  for 
hospitals  and  other  high  risk  locales; 
this  guidance  is  summarized  below  and 
is  available  from  EPA  at  the  address 
cited  at  the  beginning  of  this  notice.  In 
order  to  reduce  legionellae  levels  in 
drinking  water,  storage  reservoirs 
should  be  managed  to  minimize  the 
addition  of  organic  matter  and  growth  of 
algae  and  protoza.  Moreover,  newly 
repaired  or  constructed  components  of 
the  water  distribution  system  must  be 
thoroughly  flushed  and  disinfected 
before  being  put  into  operation.  Even 
after  flushing  and  disiiifection,  one 
cannot  assume  legionellae  have  been 
controlled  since  design  factors  in  the 
distribution  system  may  impede  the 
efficiency  of  diese  measures. 

In  order  to  control  legionellae  growth 
in  hot  water  plumbing,  several 
approaches  may  be  considered.  Most  of 
the  published  data  have  examined  the 
effectiveness  of  chlorine  and/or  heat. 
The  maintenance  of  free  chlorine  has 
been  found  effective  for  controlling 
legionellae.  Shock  chlorination  is  also 
effective,  but  unless  free  chlorine  is 
maintained  within  a  system,  the 
organism  may  reappear.  Control  can 
probably  be  achieved  if  free  chlorine 
levels  in  the  hot  water  are  maintained 
above  2  mg/1,  but  at  these  levels 
corrosion  of  pipes  may  occur.  Successful 
eradication  has  been  reported  with  3 
mg/1  chlorine  in  the  hot  water  system 
for  10  days,  followed  by  a  1.5  mg/1 
maintenance  level.  WiUi  this  treatment, 
only  a  slight  increase  in  corrosivity  was 
found.  Undoubtedly,  the  level  of 
chlorine  found  effective  will  depend,  in 
part,  on  the  design  criteria  of  the 
plumbing  system.  A  pertinent  facet  in 
controlling  legionellae  is  the  difficulty  of 
maintaining  a  chlorine  residual  in  hot 
water.  This  problem  can  be  minimized 
by  using  either  a  closed  recirculating 
system  or  a  continuous-flow 
proportional  chlorinator  on  the  hot 
water  system. 

Heat  shock  (160  *F  for  1  hour]  may 
eradicate  legionellae  in  hot  water  tanks 
and  is  a  temporary  measure  which  must 
be  carried  out  routinely  to  be  effective. 
Maintenance  of  hot  water  at  130  *F  or 
higher  apparently  controls  the  organism, 
while  lower  temperatures  may  not.  If 
legionellae  are  controlled  by  heat,  care 


must  be  taken  to  prevent  scalding, 
especially  in  health  care  situations. 

Legionellae  may  be  controlled  by 
ultraviolet  radiation.  Data  on  ozone 
treatment  are  incomplete  at  this  time. 

In  addition  to  disinfection  and  heat, 
other  procedures  may  be  effective  in 
controlling  legionellae.  Hot  water  tanks 
should  be  designed  to  give  uniform 
temperatures  throughout  Dead-end 
piping  should  be  eliminated  Hot  or  cold 
water  tanks  used  intermittently  should 
be  disconnected  from  the  system, 
drained,  flushed  and  disinfected  before 
being  reconnected.  Hot  water  tanks 
shoidd  be  drained  regularly  or  at  least 
be  bled  to  remove  accumulated  sludge 
that  may  serve  as  a  substrate  for  grov^ 
of  legionellae  and  other  micro- 
organisms. Taps  and  showers  in  imused 
areas  of  health  care  facilities  should  at 
least  be  flushed  before  patients  are 
exposed  to  them.  Finally,  faucet  sieves 
and  aerators,  and  rubber  washers  and 
gaskets  in  the  plumbing  system  should 
be  used  with  caution,  especially  in 
institutions  housing  compromised 
individuals  and  where  hot  water  is 
maintained  at  temperatures  lower  than 
130 'F. 

Public  comments  are  requested  on 
whether  it  is  appropriate  to  propose  an 
RMCL  and  primary  drinking  water 
regulations  for  legionellae  or  whether 
the  appropriate  action  is  to  provide 
guidemce. 

G.  Heterotrophic  Bacteria 

Heterotrophic  bacteria  are  those 
which  use  organic  nutrients  for  growth. 
This  group  includes  virtually  all  of  the 
bacterial  pathogens  as  well  as  many 
other  innocuous  bacteria.  The 
population  density  of  these  bacteria  in 
water  is  often  measured  by  the  Standard 
Plate  Count  (SPC)  procedure,  afi 
described  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater. 
The  16th  edition  of  this  book  changes 
the  SPC  designation  to  Heterotrophic 
Plate  Count  (HPC). 

Primary  reasons  for  considering  a 
regulation  for  heterotrophic  bacteria 
include  the  following: 

•  Many  heterotrophs  in  water  are 
opportunistic  pathogens  (30%  in  one 
study).  There  is  some  evidence  that 
numerous  hospital-acquired  infections 
have  been  caused  by  waterbome 
opportunistic  pathogens.  Thus,  a  higher 
bacterial  density,  as  measured  by  the 
HPC  procedure,  may  reflect  a  hi^er 
level  of  pathogens  in  the  water  which 
are  able  to  cause  disease  in  the 
compromised  population. 

•  High  HPC  densities,  or  sudden 
increases  of  HPC  density,  may  indicate 
water  quality  deterioration.  Thus,  this 
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group  or  organisms  can  be  used  to 
provide  waining  of  a  filter  bed 
breakthrough,  monitor  the  effectiveness 
of  disinfection  throughout  the 
distribation  system  provide  a  method  for 
monitoring  the  condition  of  point-of-use 
water  filters  and  provide  other 
monitoring  data.  In  some  of  these  areas, 
HPC  monitoring  can  be  more 
informative  than  total  colifonn 
monitoring.  For  example,  in  research 
studies  of  point-of-use  filters,  coliforms 
are  rarely  found  in  the  effluents.  The 
growth  or  potential  growth  of 
opportunistic  pathogens  or  even  primary 
pathogens  could  be  better  signaUed  by 
higher  HPC  densities  in  the  effluent 
Thus,  HPC  monitoring  can  be  a  useful 
supplement  to  coliform  monitoring. 

•  The  NAS  stated  that  HPC  is  a 
valuable  procedure  for  assessing  the 
bacterial  quality  of  water,  and  that  a 
density  less  than  500/ml  is  attainable  by 
water  systems  [Drinking  Water  and 
Health,  1977.  VoL  I). 

•  Higher  HPC  densities  may  interfere 
w^h  total  coliform  analysis.  Several 
published  articles  have  indicated  that 
non-coliform  bacterial  densities  greater 
than  500  colonies/ml  can  suppress 
coliform  growth  with  both  the 
membrane  Rlter  and  multiple  tube 
fermentation  procedures.  There  is  also 
strong  evidence  that  drinking  water 
samples  containing  high  non-coliform 
bacterial  densities  resulting  from 
regrowth  during  sample  transit  may 
reduce  the  chances  of  detecting  total 
coliforms. 

Although  there  is  some  evidence  that 
high  heterotrophic  bacterial  densities 
are  of  concern,  the  Agency  believes  that 
it  would  be  premature  to  propose  an 
RMCL,  given  the  lack  of  conclusive  data 
regarding  the  link  between  opportimistic 
pathogens  in  drinking  water  and 
nosocomial  (hospital-acquired) 
infections.  Instead  of  proposing  an 
RMCL,  MCL  and  monitoring/reporting 
requirements,  the  Agency  is  considering 
incorporating  a  level  of  HPC  control  into 
the  total  coliform  monitoring 
requirements  since  high  densities  of 
HPC  interfere  with  coliform  analysis. 
The  monitoring  requirements  for  total 
coliforms  could  specify  that  a  certain 
percentage  of  the  samples  collected  for 
coliform  analyses  would  also  be 
analyzed  for  HPC;  if  HPC  were  greater 
than  some  level  (e.g.,  500  colonies/ml), 
the  total  coliform  analyses  would  not  be 
valid.  This  would  provide  a  measure  of 
quality  assurance  not  previously 
required  in  the  Interim  Regulations. 
Monitoring  for  HPC  would  also  indicate 
treatment  effectiveness  and  possible 
deterioration  of  water  quality. 

Public  comments  are  requested  on  the 
following: 


•  Should  an  RMCL  and  MCL  be  set 
for  HPC?  Upon  what  basis  and  what 
level? 

•  Should  HPC  be  included  in  the 
monitoring  requirements  for  total 
coliforms  such  that  HPC  could  not 
exceed  a  certain  density  in  order  to 
have  valid  total  coliform  results?  What 
level  would  be  appropriate? 

H.  Treatment  Technique  Requirements 

Discussed  below  are  possible 
treatment  regulations  that  EPA  is 
considering  tot  the  next  rulemaking.  The 
regulations  are  not  being  proposed  at 
the  present  time  and  are  presented  for 
the  purpose  of  public  somment. 

1.  Mandatory  Filtration  and  Disinfection 
of  Surface  Water  for  Microorganism 

EPA  is  considering  a  regulation 
requiring  the  filtration  and  disinfection 
of  all  surface  waters  before  distribution 
to  consumers.  This  regulation  would 
provide  protection  against  a  myriad  of 
disease-producing  microorganisms 
which  can  frequently  be  found  in 
ambient  water  used  as  drinking  water 
supplies.  As  discussed  previously,  a 
search  in  finished  drinking  water  for 
each  of  these  primary  and  opportunistic 
pathogens  would  not  be  technologically 
or  economically  feasible.  TTie 
concentration  of  pathogens  in  water 
would  usually  be  sufficiently  small  so  as 
to  require  large-volume  samples.  Many 
are  so  fastidious  that  only  hi^ly 
specialized  laboratory  techniques  can 
be  used  to  recover  and  detect  them,  if 
they  can  be  detected  at  all.  This  is  true 
of  the  hepatitis  A  agent,  rotavirus. 
Norwalk  and  Norwalk-like  agents,  and 
Giardia.  Unfortunately,  total  colifonn 
bacteria  are  hiadequate  as  an  indicator 
for  the  presence  of  these  organisms. 
Thus,  Ei>A  may  propose  a  treatment 
requirement  in  the  next  rulemaking. 

Of  the  approximately  14,000 
community  water  systems  in  the  U.S. 
which  use  surface  water,  about  79 
percent  practice  full  conventional 
treatment  and  about  96  percent  employ 
at  least  disinfection.  Between  1971  and 
1980.  there  were  19  reported  waterbome 
disease  outbreaks  with  over  11,000 
cases  in  localities  served  by  surface 
waters  receiving  chlorination  only.  This 
represented  35  percent  of  the  total 
number  of  outbreaks  and  44  percent  of 
the  cases  associated  with  surfece  water 
supplies,  even  though  disinfected-only 
suiface  water  systems  represent  less 
than  17  percent  of  the  total  number  of 
surface  water  systems.  During  that  same 
period.  6  disease  outbreaks  (11%  of  the 
total)  and  over  200  cases  were 
associated  vrith  untreated  surface  water 
supplies.  These  data  strongly  suggest 
that  filtration  and  disinfection  of  surface 


waters  substantially  reduces  the 
potential  for  waterbome  disease 
outbreaks.  As  previously  discussed, 
recent  studies  suggest  that  actual 
disease  outbreaks  may  be  much  higher 
than  reported. 

Rapid  granular  filtration,  in  use  since 
the  1890s.  can  remove  between  90-99.9 
percent  of  the  bacteria  and  protozoan 
cysts  and  90-99  percent  of  the  viroses 
from  source  water.  Slow  sand  filtration, 
in  continual  use  from  the  eariy  19th 
century,  can  remove  90-99.9  percent  of 
the  bacteria,  and  viruses  and  90-99 
percent  of  protozoan  cysts.  A  third  type 
of  filter,  diatomaceous  earth  (diatomite), 
used  since  World  War  H.  can  remove 
90-99  percent  of  the  bacteria.  95  percent 
of  the  viruses,  and  99  percent  of  the 
cysts.  Percentage  removals  for  filtration 
without  pretreatment  (i.e..  coagulation, 
flocculation,  and  settling)  are  extremely 
variable,  ranging  from  0-90  percent  for 
bacteria  and  cysts  and  0-50  percent  for 
viruses. 

Besides  providing  a  barrier  to 
organisms,  especially  for  Giardia, 
viruses,  and  other  pathogens  relatively 
resistant  to  disinfection,  filtration 
reduces  the  level  of  particulate  matter 
that  may  protect  microorganisms  from 
disinfectants,  reduces  the  level  of  toxic 
particulate  matter,  and  reduces  short- 
term  fluctuations  in  water  quality. 
Formation  of  trihalomethanes  and  other 
by-products  of  disinfection  are  also 
reduced  by  filtration  which  reduces  the 
quantity  of  precursors  that  can  react 
with  the  disinfectant. 

Filtration  and  disinfection  reduce 
contamination  continuously  and  deal 
with  the  possible  events  of  periodic 
contamination.  Without  treatment, 
monitoring  for  contamination  is 
necessarily  intermittent  and  the 
microbiological  quality  of  the  drinking 
water  is  not  known  for  more  than  a  day 
or  more  and  sometimes  much  longer. 
This  is  especially  true  of  small  systems 
where  total  colifonn  monitoring  is  quite 
limited.  In  1982,  about  24  percent  of  the 
public  water  systems  violated  colifonn 
monitoring  requirements  at  least 
intermittently  and  14  percent  violated 
turbidity  monitoring  requirements. 
Furthermore,  as  noted  previously,  total 
coliform  monitoring  is  not  a  adequate 
indicator  of  all  possible  pathogens. 
Any  filtration  and  disinfection  of 
surface  supplies  would  not  necessarily 
require  all  systems  to  adapt  these 
treatment  methods.  The  SDWA  (section 
1415)  allows  systems  to  receive  a 
variance  from  the  requirements  if 
certain  conditions  are  met.  All  systems 
would  be  required  to  install  filtration 
and  disinfection  unless  the  system 
demonstrates  to  the  satisfaction  of  the 
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State  that  the  treatment  technique  is  not 
necessary  to  protect  the  health  of 
persons  because  of  the  quality  of  the 
raw  water  source  of  the  system.  Criteria 
would  be  provided  in  the  regulation 
which  the  system  must  meet  in  order  to 
receive  a  variance. 

The  practice  of  filtering  surface  water 
is  supported  by  a  number  of 
professional  groups  such  as  the  AWWA: 
'"Hie  American  Water  Works 
Association  (AWWA)  strongly  supports 
the  practices  of  filtration  of  surface 
water  u^ed  as  sources  of  public  water 
supply,  dismfection  of  pubhc  water 
supplies,  including  the  maintenance  of 
residual  disinfection  in  the  distribution 

system "  (AWWA,  1983.  AWWA 

Officers  and  Committee  Directory. 
Policy  Statements  and  Official 
Documents,  p.  74).  In  addition,  a 
workshop  convened  by  the  EPA's  Office 
of  Drinking  Water,  m  con)UBGti<M)  wMi 
the  American  Society  for  Microbiology, 
to  advi^se  EPA  on  a  variety  of  driidung 
water  issues,  strongly  recommended  ihe 
filtration  of  surface  waters  (Assessment 
of  Microbiology  and  Turbidity 
Standards  for  Drinkmg  Water,  Dec.  2-4. 
1981.  July  19Ba.  EPA  570-9-83-001). 

PuMic  comment  is  requested  on  the 
following: 

•  Should  a  treatment  technique 
requirement  be  established  such  that 
system  using  surface  waters  would  be 
required  to  use  filtration  and 
disinfection?  Upon  what  basis? 

•  What  specific  filtration  and 
disinfection  technologies  should  be 
included  in  the  definition  of  a 
"filtration"  and  "disinfection"?  Fot 
example;  direct  filtration?  slow  sand 
filtration? 

•  %oold  these  treatment 
requirements  apply  to  non-community 
drinking  water  systems? 

•  What  criteria  should  be  specified 
that  would  provide  guidance  in  the 
issuance  of  variances? 

2.  Mandatory  Disinfection  of  Ground 
Water 

EPA  may  also  propo»e,  in  the  next 
rulemaking,  a  treatment  regulation 
requiring  the  disinfection  of  all  ground 
waters  tiefore  distribution  to  the 
consumer.  Many  of  the  same 
microorganisms  that  occur  in  surface 
waters  are  also  found  in  groimd  waters. 
Because  a  search  for  each  pathogen  is 
not  technically  or  economically  feasible, 
and  because  the  presence  of  some  are 
not  adequately  signalled  by  the 
presence  of  coliforms,  a  treatment 
technique  regulation  may  be  proposed. 
Filtration  of  ground  water  supplies, 
while  encouraged,  may  not  be  proposed 
as  a  requirement  became  the  soil  acts 
as  a  natural  filter,  thereby  usually 


reducing  microbial  and  particulate 
contamination  of  the  underlying  water. 

The  number  of  reported  disease 
outbreaks  and  cases  associated  widi 
untreated  ^oond  water  supplies  are 
substantially  greats  than  those  for 
treated  ground  water  supplies. 
According  to  published  data, 
communities  served  by  untreated 
ground  water  have  had  3.7  times  as 
many  cases  of  illnesses.  Between  1971- 
1982,  untreated  well  water  was 
associated  with  110  disease  outbreaks 
and  over  8600  cases  of  illnesses.  If 
untreated  firing  water  is  added  to  this 
total  the  vahies  are  128  outbreaks  and 
over  9800  cases.  In  1982,  untreated 
ground  water  was  responsiUe  for  28 
percent  of  all  reported  waterbome 
disease  outbreaks  and  10  percent  of  all 
waterbome  illnesses.  The  etiological 
agents  implicated  in  these  outbreaks 
were  ttie  hepatitis  A  agmt.  Yersinia, 
and  Giardia:  in  5  outbreaks  the  agent 
was  not  identified. 

Adequate  disinfection  reduces 
contamination  continuously  and  deals 
with  periodic  amtamination.  ^milar  to 
surface  waters,  monitoring  for 
contamination  is  necessarily 
intermittent  especially  for  small 
systems.  Moreover,  in  1982.  about  24 
percent  of  the  utihties  violated  coliform 
monitoring  requirements  at  least 
intermittently  and  14  percent  violated 
tivbidity  monitoring  requirements. 

A  variety  of  disinfectants  are- 
available.  Currently,  the  best  are 
dilorine  (as  hypochloroua  acid),  ozone, 
and  chlorine  dioxide.  All  three  have 
excellent  biocidal  activities  against 
bacteria  and  viruses.  For  inactivation  of 
pirotozoan  cysts,  ozone  is  excellent, 
rfilorine  has  only  moderate  biocidal 
£u:tivity,  and  no  published  data  are  yet 
available  for  chlorine  dioxide.  Chlwine 
and  chlorine  dioxide  residuals  can 
persist  in  the  distribution  system,  ozone 
residuals  cannot.  Besides  these  three 
disinfectants,  others  are  being  used  or 
have  been  suggested  for  use.  These 
include  chloramines,  iodine,  bromine, 
and  ultraviolet  light  A  treatment 
regulation  will  recommend  the  types  of 
disinfectants  appropriate  for  use,  the 
range  of  acceptable  disinfectant 
concentrations,  minimum  contact  times, 
and  possibly  the  minimum  and 
maximnm  residual  concentrations  in  the 
distribution  system.  Variances  would  be 
considered  in  those  cicumstances  where 
a  system  is  able  to  demonstrate  to  the 
satisfaction  of  the  State  that  the  source 
water  is  of  sufficiently  good  quality  to 
obviate  the  need  for  disinfection.  Like 
the  surface  water  regidation,  criteria  to 
assist  in  making  variance 
determinations  would  be  provided  if  a 
regulation  is  proposed. 


Public  comment  is  requested  on  the 
following: 

•  Should  a  treatment  technique 
requirement  be  estabhshed  such  that 
systems  using  ground  water  would  be 
required  to  provide  disinfection?  Upon 
what  basis? 

•  What  specific  disinfection 
tedmology  should  be  included  in  die 
regulation? 

•  Should  these  treatment 
requirements  apply  to  non-community 
drinking  water  systems? 

•  What  criteria  should  be  specified 
for  the  issuance  of  variances? 

Vn.  Inorganic  RMCLs 

The  Interim  Regulations  contain  MCLs 
for  the  following  ten  inorganic 
chemicals: 
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Monitoring  and  repwting 
requirements  were  also  included  in  the 
Interim  Regulations  for  sodium  and 
corrosion. 

The  ANPRM  (48  FR  45502)  listed  23 
lOCs  under  consideration  for  Primary 
Drinking  Water  Regulations.  RMCLs  are 
proposed  for  11  lOCs  (one  of  which  was 
not  listed  in  the  ANF*M — nitrite),  one 
IOC  [fluoride)  will  be  included  in  a 
separate  proposal,  and  8  lOCs  (cyanide, 
molybdenum,  nickel,  silver,  sodium,  and 
sulfate)  have  been  determined 
inappropriate  for  regulation  based  upon 
limited  health  effects  data  and/or 
occurrence  in  drinking  water.  Five  lOCs 
(antimony,  beryllium,  thallium, 
vanadium  and  aluminum)  will  be 
addressed  at  a  later  date  and  one  IOC 
(zinc)  has  been  determined 
inappropriate  for  regulation  based  upon 
EPA  and  the  National  Academy  of 
Sciences  (1977  and  1980)  reviews. 

For  the  11  inorganic  chemicals  for 
which  RMCLs  are  proprosed.  the 
Administrator  has  determined  that 
human  exposure  to  these  lOCs  in 
drinking  water  may  have  an  adverse 
effect  upon  the  health  of  persons. 

Table  8  presents  the  proposed  RMCLs 
for  the  11  lOCs.  Table  9  summarizes  the 
short-term  assessments  for  those 
chemicals  for  which  RMCLs  are 
proposed  and  Table  10  summarizes  the 
short-term  assessments  and  provisional 
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AADIs  for  those  chemicals  for  which 
RMCLs  are  not  proposed. 

Presented  in  this  section  are  (1)  a 
discussion  of  analytical  methods 
available  for  measurement  of  lOCs  and 
(2)  separate  discussions  for  each  IOC  on 
(a)  the  occurrence  in  drinking  water  and 
the  relative  contributions  from  drinking 
water,  air  and  food,  and  (b)  the  potential 
health  effects  of  exposure.  In  this  notice. 
EPA  is  presenting  a  summary  of  those 
analytical  methods  that  appear  to  be 
available.  In  the  MCL  proposal.  EPA 
will  propose  methods  that  have  been 
determined  to  be  economically  and 
technologically  feasible. 

In  the  discussion  of  health  effects, 
information  on  1-day  exposure.  10-day 
exposure  and  chronic  toxicity  effects  is 
included.  In  addition,  a  summary  of 
health-related  guidelines  prepared  by 
other  groups  and  organizations  is 
presented  for  each  ICXI.  Levels  that  have 
been  calculated  by  the  WHO,  the  NAS 
and  EPA's  Office  of  Water  Regulations 
and  Standards  (Water  Quality  Criteria) 
have  been  included.  In  several 
instances,  these  values  differ  from  the 
proposed  AADIs.  This  is  due  to  several 
different  factors,  including  the  use  of 
different  uncertainty  factors,  different 


interpretations  of  data  and  varying 
assimiptions.  In  some  cases,  new  data 
may  have  become  available  resulting  in 
the  derivation  of  an  AADI  which  differs 
from  the  earlier  calculated  values.  This 
section  closes. with  a  description  of  the 
toxicological  basis  for  the  proposed 
RMCL  lliis  includes  calculations  of 
Adjusted  Acceptable  Daily  Intakes 
(AADI's)  for  threshold  toxicants  and.  in 
addition,  a  risk  assessment  for 
substances  that  are  being  proposed  for 
regulation  as  potential  human 
carcinogens.  Issues  are  identified  for 
which  pubUc  comments  are  requested 
on  each  of  the  lOCs.  The  information 
presented  here  is  summarized  from  the 
supporting  documents  on  analytical 
methods,  occurrence,  and  health  effects 
referenced  in  Section  X. 

A.  Availability  of  Analytical  Methods 

Analytical  methods  are  available  for 
the  determination  of  all  the  lOCs  for 
which  RMCLs  are  proposed  in  this 
notice  with  the  exception  of  asbestos. 
Preliminary  assessments  have  been 
conducted  of  existing  methodologies  to 
determine  their  suitability  in  terms  of 
performance,  cost,  complexity,  and  other 
factors  such  as  the  availability  of 


trained  personnel  to  conduct  the 
analyses.  Specific  analytical  methods 
for  each  contaminant  will  be  proposed 
as  part  of  the  MCL  proposal  along  with 
specific  criteria  for  the  determination  of 
acceptable  performance  for  those 
laboratories  conducting  compliance 
analyses. 

Table  8.— Proposed  RMCLs  for  lOCs 
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TA81£  9.-SH0RT-TERM  ASSESSMENTS  FOR  KXs  FOR  WHICH  RMCLS  ARE  ALSO  PROPOSED 
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TABLE  10.-SHORT-TERM  ASSESSMENTS  AND  PROVISIONAL  AACMS  FOR  K)CS  FOR  WHICH  RMCLS  ARE  NOT  PROPOSED 
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Table  11  provides  a  listing  of  several 
analytical  methodologies  for  the  lOCs 
and  estimated  detection  limits. 


Two  method  validation  studies  have 
been  conducted  for  the  furnace  atomic 
absorption  (AA)  and  the  inductively 


coupled  plasma  (ICP)  atomic  emission 
spectrometry  techniques.  Analytes 
include  all  the  metals  Usted  in  Table  11 
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analyzable  by  these  techniqnes.  Other 
performance  related  data  are  being 
gathered  from  ongoing  performance 
evaluation  studies  conducted  by  EPA's 


Environmental  Monitoring  and  Support 
Laboratory  in  Cincinnati.  Ohio  (EMSL- 
CIN)  for  all  lOCs  inchided  in  this  RMCL 
proposal,  with  the  exception  of  • 


asbestos.  These  data  wfll  be  the  basis 
for  the  analytical  methods  and 
performance  criteria  which  will  be 
proposed  when  the  MCLs  are  proposed. 
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B.  Proposed  RMCLs 

1.  Arsenic 

Arsenic  occurs  naturally  and  is 
commonly  found  as  arsenic  sulphide  or 
as  an  impurity  in  various  minerals  end 
as  arsenate  or  arsenite.  In  particular, 
arsenic  is  found  rn  ores  of  copper,  lead, 
zinc,  iron,  managanese,  uranium,  and 
gold.  Most  of  the  arsenic  produced  is  a 


by-prodocf  of  the  smelting  of  copper, 
lead,  and  zinc  cH-es.  Areas  with  elevated 
levels  of  arsenic  in  geologic  materials 
are  found  throu^out  the  Ihrited  States, 
mostly  concentrated  in  the  eastern 
States.  Some  coals,  particularly  from 
eastern  States,  have  a  high  arsenic 
content. 

Arsenic  has  been  found  in  both 
ground  water  and  surface  waters; 


generally  ground  waters  tend  to  contain 
higher  arsenic  levels  than  surface 

waters.  Arsenic  in  water  can  result  from 
both  natural  processes  and  industrial 
activities,  including  smelting  operations, 
use  of  arsenical  pesticides,  and 
industrial  waste  disposal. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
elemental  arsenic  in  drinking  water 


r 
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include  the  atomic  absorption,  gaseous 
hydride,  fumace  atomic  absorption  and 
inductively  coupled  plasma  atomic 
emission  spectrometiy  techniques. 

Human  Exposure.  Arsenic  enters  the 
atmosphere  as  a  result  of  the  smelting  of 
non-ferrous  ores,  mostly  copper;  glass 
production  plants,  coal  burning 
facilities,  and  arsenical  compound 
production  plants  may  also  emit  arsenic 
to  the  air.  Data  collected  by  EPA  and 
others  show  the  level  of  arsenic  in  air 
ranges  from  0.0005-1.5  ug/m*;  the 
median  value  is  typically  less  than  0.01 
ug/m*.  Respiratory  intake  of  arsenic  on 
a  daily  basis  is  approximately  0.12  ug  of 
which  0.03  ug  would  be  absorbed, 
assuming  30  percent  absorption  and 
based  on  a  1981  national  average  air 
value  of  0.006  ug/m*  of  air  and  a  daily 
ventilation  rate  of  20  m*. 

Arsenic  primarily  in  an  organic  form 
is  a  normal  constituent  of  food. 
Seafoods  tend  to  have  particularly  high 
arsenic  levels.  Meat  fish,  poultry,  grain, 
and  cereals  also  contain  arsenic.  The 
FDA  estimated  in  its  1979  market  basket 
survey  that  adults  consume  61.5  ug/day 
of  arsenic  in  the  diet. 

Sixty-three  conununity  water  supplies 
in  the  United  States  have  been  reported 
to  exceed  50  ug/1  of  arsenic.  Limited 
data  fix)m  two  federal  surveys  indicate 
that  water  supplies  using  ground  water 
had  arsenic  present  above  the  detection 
limit  more  frequently  and  at  higher 
concentrations  than  supplies  using 
surface  water.  Of  330  ground  water 
supplies  sampled  in  the  two  surveys.  55 
[16.7%)  had  levels  above  5  ug/1;  of  the 
115  surface  water  supplies,  only  2  (1.7%) 
had  levels  above  5  ug/1. 

Health  Effects.  Arsenic  compounds 
have  been  shown  to  produce  acute  and 
chronic  toxic  effects  which  include 
systemic  irreversible  damage.  The 
trivalent  (+3)  compounds  are  the  most 
toxic  and  tend  to  accumulate  in  the 
body.  Chronic  animal  studies  have 
shown  body  weight  changes,  decreased 
blood  hemoglobin,  hepatic  damage  and 
kidney  damage. 

There  is  evidence  that  arsenic  is  an 
essential  element  in  certain  animal 
species  and  potentially  in  humans. 
Arsenic  at  low  concentrations  in  the  diet 
enhances  some  parameters  of  growth 
and  development  in  animals  and  it  has 
been  suggested  that  arsenic  may  be  an 
essential  element  for  humans  (NAS. 
1980.  Drinking  Water  and  Health.  Vol. 
UI). 

EPA's  Risk  Assessment  Forum  is 
currently  evaluating  the  nutritional 
requirements  for  arsenic.  A 
comprehensive  hterature  search 
examining  the  available  data  on  the 
possible  essentiahty  of  arsenic  is  being 
carried  out. 


The  NAS  [Drinking  Water  and 
Health,  1983.  Vol.  V)  reevaluted  the 
toxicity  of  arsenic  and  stated  that. 

Research  should  also  be  designed  to 
evaluate  the  possible  essentiality  of  arsenic 
for  humans — a  requirement  that  has  been 
demonstrated  in  four  mammalian  species.  In 
the  absence  of  new  data,  the  conclusion 
reached  in  the  third  volume  of  Drinking 
Water  and  Health  remains  valid,  i.e.  'If  0.05 
mg/k^  of  dietary  [total]  arsenic  is  also  a 
nutritionally  desirable  level  for  people,  then 
the  adequate  human  diet  should  provide  a 
daily  intake  of  approximately  25  to  50  ug.  The 
current  American  diet  does  not  meet  this 
presumed  requirement'  (National  Research 
(Council.  1980).  The  unresolved  status  of  this 
issue  is  further  reason  for  maintaining  the 
current  MCL  for  arsenic. 

In  addition,  the  NAS  Safe  Drinking 
Water  Committee  stated  that  "it  is 
therefore  the  opinion  of  this  committee 
that  0.05  mg/1  provides  a  sufficient 
margin  of  safety. .  .  ."Based  on  the 
specific  recommendations  of  the  NAS. 
EPA  proposes  that  all  Health  Advisories 
for  arsenic  be  0.05  mg/1. 

A  provisional  AADI  was  calculated 
based  upon  an  animal  study  (Heywood, 
R.  and  R.J.  Sortwell,  1979.  Arsenic 
Intoxication  in  the  Rhesus  Monkey. 
Toxicol.  Lett.  3:137-144)  in  which 
adolescent  and  infant  Rhesus  monkeys 
were  exposed  to  arsenic  for  one  year.  A 
NOAEL  of  3.74  mg/kg/day  arsenate  (2.8 
mg  As/kg/day)  was  selected,  with  an 
uncertainty  factor  of  1000  and 
consumption  of  2  liters  of  water  per  day 
factored  in.  A  provisional  AADI  of  0.10 
mg/1  was  determined  from  this  study. 

Arsenic  has  been  shown  to  be 
mutagenic  in  several  test  systems  and  to 
induce  chromosomal  aberrations  in  in 
vivo  and  in  vitro  systems. 
Carcinogenicity  studies  with  laboratory 
animals  have  reported  conflicting 
results.  Several  studies  have  reported  an 
increased  incidence  of  bronchiogenic 
carcinomas  in  rats  exposed  to  an 
arsenic-containing  pesticide  through 
intratracheal  e.xposure.  In  humans. 
timiors  of  the  skin,  lungs,  genital  organs 
and  visual  organs  have  been  associated 
with  arsenic  exposure. 

The  lARC  evaluated  arsenic  and 
stated  that  there  is  evidence  that 
arsenite  and  arsenate  cross  the  placenta 
in  mammals  and  that  sodium  arsenate 
and  arsenite  have  embryolethal  effects 
and  teratogenic  potential  in  several 
mammalian  species.  The  lARC 
classified  arsenic  compounds  in  Group 
1;  inadequate  evidence  for 
carcinogenicity  in  animals  and  sufficient 
evidence  that  inorganic  arsenic 
compounds  are  skin  and  lung 
carcinogens  in  humans.  They  also  stated 
that  the  data  suggesting  an  increased 
risk  for  cancer  at  other  sites  are 


inadequate  for  evaluation.  Arsenic  has 
been  classified  in  EPA's  Group  A. 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment,  based 
upon  evidence  of  human  carcinogenicity 
through  inhalation  and  ingestion 
exposure. 

EPA's  Office  of  Research  and 
Development  commissioned  a  report 
(Andelman,  et  al.  1983.  Feasibility  Study 
to  Resolve  Questions  of  the  Relationship 
of  Arsenic  in  Drinking  Water  to  Skin 
Cancer.  Submitted  to  Office  of  Research 
and  Development,  U.S.  EPA)  to  examine 
the  available  epidemiologic  studies 
which  looked  at  the  relationship 
between  arsenic  exposure  and  skin 
cancer  in  the  United  States.  The 
conclusion  of  the  report  was  that  the 
studies  performed  to  date  lacked 
sufficient  power  to  definitiveiy 
determine  if  arsenic  causes  sldn  cancer. 
However,  the  report  stated  that  the 
precursors  of  skin  cancer  (increases  in 
skin  pigmentation  and  callous 
formation)  were  not  seen  in  these 
studies  and  these  precursor  effects 
would  normally  be  seen  in  cases  of 
arsenic-induced  skin  cancer. 

Based  upon  the  specific 
reconunendations  of  the  NAS,  EPA 
proposes  that  the  RMCL  for  arsenic 
remain  at  the  current  MCL  of  0.050  mg/1. 
This  level  is  below  the  concentration  at 
which  toxicity  is  demonstrated  and  is  in 
the  range  which  may  be  essential  for 
humans  [Drinking  Water  and  Health, 
1983.  Vol.  V). 

EPA  considered  using  0.10  mg/1  as  the 
proposed  RMCL.  based  upon  the 
provisional  AADI.  It  was  determined 
that  the  RMCL  should  not  be  based 
upon  this  data,  because  an  insufficient 
number  of  animals  (4  per  dose  group) 
were  studied. 

Zero  or  some  other  value  for  the 
RMCL  based  upon  the  carcinogenic 
potential  for  arsenic  was  also 
considered.  However,  studies  of 
drinking  water  related  arsenic  exposure 
have  not  detected  increased  risks  via 
drinking  water  in  the  USA.  Because 
evidence  suggests  that  arsenic  may  be 
an  essential  element,  setting  the  RMCL 
at  zero  would  not  take  into  account  the 
possible  beneficial  effects  from  arsenic 
exposure. 

The  WHO  guideline  for  arsenic  is 
0.050  mg/1  which  is  the  same  level  that 
EPA  is  proposing  for  the  RMCL.  This 
value  was  based  upon  human  data 
which  suggests  that  a  concentration  of 
50  ^g/1  of  arsenic  per  Uter  is  not 
associated  with  any  adverse  health 
effects.  In  addition,  the  WHO  stated 
that  at  an  arsenic  concentration  of  50 
^g/1.  the  contribution  made  by  water  to 
the  daily  intake  will  normally  be  about 
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one-half  to  two-thirds  and  for  very  low 
dietary  intakes  of  arsenic,  the 
proportion  provided  by  water  may  be 
somewhat  higher.  The  WHO  concluded 
that  arsenic  in  drinking  water  will 
normally  be  the  main  source  of 
inorganic  arsenic. 

EPA'b  CAG  has  calculated  excess 
cancer  risk  values  for  arsenic  (U.S.  EPA. 
1980.  Ambient  Water  Quality  Criteria 
for  Arsenic.  EPA  440/5-80-02).  CAG 
calculated  that  concentrations  of  22  ng/ 
1, 2.2  ng/l  and  0.22  ng/1  would  result  in 
an  incremental  increase  of  cancer  risk 
over  the  lifetime  at  10~»,  10'*and  10"\ 
respectively.  These  values  were 
calculated  based  upon  a  study  of 
increased  incidence  of  skin  cancer  in 
humans  in  Taiwan  (Tseng,  et  al.  1968. 
Prevalence  of  Skin  Cdncer  in  an 
Endemic  Area  of  Chronic  Arsenicism  in 
Taiwan.  Jour.  Natl.  Caner  Inst.  40:453). 

EPA  is  proposing  to  regulate  arsenic 
because  of  the  potential  adverse  health 
effects  and  its  widespread  occurrence. 
Based  upon  the  NAS  reconmiendations, 
an  RMCL  of  0.050  mg/1  is  proposed. 
Comments  are  requested  on  all  of  the 
issues  outlined  below,  and  comments 
are  specifically  requested  on  the 
appropriate  level  for  the  RMCL. 

Questions  for  Comment: 

1.  How  should  the  proposed 
nutritional  essentiahty  of  arsenic  be 
considered  in  determining  the  RMCL? 

2.  Is  0.050  mg/1  an  appropriate  level 
for  the  RMCL,  or  should  the  provisional 
AADI  (0.10  mg/1)  or  another  value  be 
used? 

3.  Should  arsenic's  carcinogenic 
potential  alone  be  used  in  setting  the 
RMCL? 

2.  Asbestos 

Asbestos  is  a  commercial  term 
applied  to  a  group  of  highly  Rbrous, 
hydrated  silicate  minerals.  These 
minerals  separate  into  long,  thin,  strong 
fibers  that  are  heat  resistant  and 
chemically  inert,  and  which  possess 
sufHcient  flexibihty  to  be  woven. 
Asbestos  minerals  belong  to  the 
serpenbne  or  amphibole  groups.  The 
amphiboles  are  further  divided  into  the 
orthorphobic  crystal  system  and  the 
monoclinic  crystal  system.  Of  the 
commercially  mined  and  processed 
asbestos  minerals,  chrysotile  (serpentine 
group)  accounts  for  95  percent  of 
production. 

There  are  Uterally  thousands  of 
recorded  uses  of  asbestos  minerals  in 
the  U.S.  The  major  uses,  however,  are  in 
production  of  cement  products,  floor 
tiles,  paper  products,  paint,  and 
caulking:  in  transportation-related 
applications;  and  in  the  production  of 
textiles  and  plastics. 


Analytical  Methods.  The  analytical 
determination  of  asbestos  in  drinking 
water  presents  a  unique  problem. 
Asbestos  is  a  generic  designation  for  a 
group  of  minerals  of  various 
compositions.  Therefore,  the  accurate 
determination  of  asbestos  requires  the 
identification,  characterization  and 
measurement  by  counting  the  number  of 
particles  possessing  the  required  Hbrous 
shape,  crystalline  structure  and 
elemental  composition.  The  best  existing 
technique  for  this  purpose  consists  of 
separation  of  fibers  and  quantitation  by 
transmission  electron  microscopy  and 
identification  by  X-ray  difiraction.  The 
accuracy  of  this  method  is  highly 
sensitive  to  the  quality  of  th*e  water 
sample  and  to  the  presence  of 
interfering  substances.  A  major 
drawback  is  the  initial  capital  outlay  of 
approximately  $200,000  for  equipment, 
the  analytical  cost  of  approximately 
$500  per  sample  and  requirements  for 
specialized  facilities  and  persormel; 
llius,  monitoring  is  not  considered  to  be 
technologically  and  economically 
feasible  for  all  types  and  lengths  of 
asbestos  fibers  for  compliance  purposes 
in  public  water  systems. 

Three  different  approaches  have  been 
investigated  to  develop  a  simpler,  faster 
and  cheaper  measurement  method  for 
asbestos.  These  approaches  depend 
upon  light  scattering  properties  of 
particulates  (turbidimetric  and  magnetic 
alignment-light  scattering  methods),  or 
surface  properties  of  chrysotile  asbestos 
which  is  selectively  extracted  into  iso- 
octane  in  the  presence  of  a  surfactant 
(two  phase  liquid  separation  method). 
The  most  promising  method  is  the  one 
based  on  magnetic  alignment-light 
scattering. 

Optical  microscopy  may  be  used  to 
screen  water  samples  to  measure  fibers 
above  a  certain  length.  Fibers  with  a 
minimum  length  of  5  micrometers  and 
about  0.5  micrometers  in  width  can  be 
measured  using  this  method,  with  the 
analytical  costs  estimated  at  $5(>-$100 
per  sample  and  an  initial  outlay  of 
approximately  $1,500  for  an  optical 
microscope.  This  technique 
characterizes  fiber  shapes  only  and  does 
not  discriminate  between  asbestos  and 
non-asbestos  types.  However,  the 
technique  could  be  useful  for  screening 
to  determine  which  samples  should  be 
analyzed  more  intensively  using 
transmission  electron  microscopy  or  for 
surveillance  after  the  fibers  in  a  water 
supply  had  been  characterized  by  x-ray 
diffraction  or  transmission  electron 
microscopy. 

Human  Exposure.  The  NAS  (1984) 
have  reported  an  air  concentration  of 
asbestos  of  0.0004  ug/cm*  as  typical  to 
an  urban  dweller,  combining  indoor  and 


outdoor  exposure.  The  daily  exposure 
through  inhalation  of  ambient  air  would 
be  approximately  3000  fibers/day  at  a 
ventilation  rate  of  20  m*  for  the  adult 
male. 

No  information  was  available  from 
the  FDA  on  the  occurrence  of  asbestos 
in  food.  Some  wines  have  been  shown  to 
contain  as  much  as  64  million  fibers  of 
asbestos  per  liter  (MFL). 

Levels  of  asbestos  fibers  in  drinking 
water  have  been  summarized  by  EPA 
(1980)  for  406  cities  in  47  States,  Puerto 
Rico,  and  the  District  of  Columbia.  The 
distribution  of  reported  asbestos 
concentrations  is  presented  below: 
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In  1981,  EPA  summarized  the  results 
of  a  nationwide  sampling  for  asbestos  in 
drinking  water  irom  100  systems. 
Samples  were  taken  from  a 
representative  point  in  the  distribution 
system  of  each  utility.  Levels  above 
detection  of  OJM  MFL  were  found  in 
twelve  of  the  100  systems.  Levels  ranged 
bom  0.385  to  1,071  MFL  These  data  and 
other  data  from  various  State  studies 
indicate  that  asbestos  occurs  in  various 
drinking  water  suppUes  across  the 
country  as  a  result  of  asbestos  in  the 
raw  water  supply  or  as  a  result  of 
corrosion  of  asbestos-cement  pipe  in  the 
distribution  system. 

Human  exposure  to  asbestos  in 
drinking  water  occurs  primarily  via 
ingestion  but  exposure  via  inhalation 
can  occur  as  a  result  of  the  use  of 
humidifiers  and  possibly  showers. 
However,  data  are  limited  on  these 
sources  of  exposure. 

Health  Effects.  A  wide  range  of 
effects  have  been  observed  following 
exposure  via  inhalation  to  asbestos 
particles.  This  is  in  contrast  to  exposure 
via  ingestion  where  the  only  effects 
reported  in  animals  at  very  high  levels 
were  changes  in  the  mucosal  lining  cells 
of  the  ileum  and  changes  in  the  colon, 
rectum  and  small  intestine. 

Inhalation  studies  have  shovm  that 
various  forms  of  asbestos  have 
produced  lung  tumors  and  mesothelioma 
in  laboratory  animals.  The  majority  of 
asbestos  ingestion  studies  have  failed  to 
produce  carcinogenic  effects  in  animals. 
The  National  Toxicology  Program  (NTP) 
investigated  the  carcinogenic  potential 
of  the  ingestion  of  amosite  and  tremoHte 
asbestos  in  rats.  No  toxicity  or  increase 
in  neoplasia  was  observed  in  tremolite- 
exposed  rats,  while  significant  increases 
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in  C-cell  carcinomas  of  the  thyroid  and 
monocytic  leukemia  in  male  rats  were 
observed  in  the  amosite-exposed  group. 

The  NTP  concluded  that:  (1)  The 
biological  significance  of  the  C-cell 
carcinoma  in  relation  to  amosite 
exposure  is  discounted  because  of  a 
lack  of  significance  when  C-cell 
adenomas  and  carcinomas  were 
combined  and  the  positive  effect  was 
not  observed  in  the  amosite  plus 
preweaning  gavage  group,  and  (2)  the 
biological  sipiificance  of  an  increased 
incidence  of  mononuclear  cell  leukemia 
is  questionable  because  of  a  lack  of 
statistical  significance  in  the  amosite 
group  when  evaluated  using  life  table 
analysis. 

Recently,  NTP  has  reported  the  results 
on  the  toxicology  and  carcinogenesis  of 
chrysotile  asbestos  in  F344/N  rats  (NTP. 
1984.  Toxicology  and  Carcinogenesis 
Studies  of  Chrysotile  Asbestos  in  F344/ 
N  Rats.  Draft  Report).  In  this  report  the 
NTP  has  concluded  that  "there  was 
some  evidence  of  carcinogenicity"  in 
male  rats  only  that  were  exposed  to  one 
percent  intermediate  range  (IR) 
chrysotile  asbestos  in  the  diet  for  the 
Ufetime  of  the  animals.  This  preliminary 
conclusion  was  based  on  the  following 
observations:  (1)  A  significant  increase 
in  beni^i  epithelial  neoplasms 
(adenomatous  polyps)  in  the  large 
intestine  of  IR  chrysotile  asbestos  male 
rats  (9/2S0:  3.6%)  when  compared  with 
the  incidence  of  epithelial  neoplasms 
(benign  and  malignant  combined)  of  the 
large  intestine  in  the  pooled  male 
control  groups  of  all  the  NTP  oral 
asbestos  lifetime  studies  (3/524;  0.6%), 
(2)  the  incidence  of  similar  lesions  in  the 
small  intestine  or  glandular  stomach  of 
five  additional  IR  chrysotile  male  rats, 
and  (3)  the  rare  occurrence  of  epithelial 
neoplasm  lesions  in  F344/N  rats  (1/1,727 
for  male  rats  and  0/1.777  for  female)  is 
standard. 

There  have  been  a  number  of 
epidemiological  studies  which  showed 
gastrointestinal  cancer  to  be  associated 
with  occupational  exposure  to  asbestos. 
The  consistency  of  an  increased  cancer 
risk  at  exd^thoradc  sites  and  its 
magnitude,  either  in  absolute  or  relative 
terms,  is  less  for  cancer  at  other  sites 
than  for  lung  cancer.  Nevertheless, 
many  studies  document  significant 
cancer  risks  at  various  gastrointestinal 
sites.  Even  though  these  studies 
document  definite  evidence  of 
association  of  observed  gastrointestinal 
cancer  risk  and  elevated  lung  cancer  in 
workers,  the  question  of  whether  the 
observed  increased  risk  of 
gastrointestinal  cancer  is  due  to  the 
ingestion  of  hibaled  asbestos  in  the 
occupationally  exposed  workers  is  not 


resolved  at  this  time.  The  Chronic 
Hazard  Advisory  Panel  on  Asbestos 
(U.S.  CPSC  Draft  Report  1963)  has 
stated  the  following:  "Lung  cancer  and 
mesothelioma  constitute  the  majority  of 
asbestos  produced  cancers.  The 
association  of  these  malignancies  with 
asbestos  exposure  is  firmly  estabhshed. 
Some  other  forms  of  cancer,  particularly 
digestive  tract  oral  pharyngeal, 
laryngeal,  and  kidney  have,  in  some 
large  studies,  been  found  to  be 
increased;  there  are  disagreements 
among  Panel  members  as  to  the  strength 
of  the  evidence  associating  this  group  of 
cancers  with  asbestos  exposure."  A 
report  prepared  for  the  Health  and 
Safety  Commission  of  the  United 
Kingdom  examined  the  available 
evidence  on  the  health  effects  of  inhaled 
asbestos  and  concluded,  "fai  particular, 
there  are  no  grounds  for  believing  that 
gastrointestinal  cancers  in  general  are 
peculiarly  likely  to  be  caused  by 
asbestos  exposure.  The  increase  in 
relative  risk  for  gastrointestinal  sites  is 
similar  to  that  for  other  sites,  and  their 
selecti(Hi  for  special  attention  appears  to 
have  been  dictated  largely  by  the 
findings  in  one  study  and  the  fact  that 
they  are  common,  so  that  a  given 
observed  relative  risk  may  be 
statistically  significant  for  these  sites 
but  not  for  others." 

The  lARC  has  classified  asbestos  in 
Group  1;  sufficient  evidence  for 
carcinogenicity  in  animals  and  himians. 
This  classification  is  based  upon 
inhalation  data.  Asbestos  has  been 
classified  fai  EPA's  Group  A,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Assessment  based  upon 
evidence  of  carcinogenicity  in  humans 
through  inhalation  exposure. 

Several  epidemiological  studies  have 
been  carried  out  investigating  potential 
associations  between  asbestos  fibers  in 
drinking  water  and  gastrointestinal 
cancer.  Marsh  (Environ.  Health  Persp. 
1983.  53:49-^)  reviewed  and  evaluated 
thirteen  epidemiological  studies  of 
ingested  asbestos  in  five  areas  of  the 
United  States  and  Canada  for  the  risk 
associated  with  ingestion  of  water 
containing  asbestos.  He  concluded  that 
even  though  one  or  more  studies  found 
association  between  asbestos  in  water 
supplies  and  cancer  mortality  (or 
incidence)  due  to  neoplasms  of  various 
organs,  no  individual  study  or 
aggregation  of  studies  exists  that  would 
establish  risk  levels  bom  ingested 
asbestos. 

EPA's  CAG  (1980)  and  the  NAS  (1983) 
have  extrapolated  the  results  of  cohort 
studies  of  populations  occupationally 
exposed  via  inhalation  in  order  to 
estimate  the  potential  risk  associated 


with  the  ingestion  of  asbestos  in 
drinking  water.  The  CAG  (U.S.  EPA, 
198a  Ambient  Water  Quality  Criteria 
for  Asbestos.  EPA  440/5-80-022)  and  the 
NAS  (Drinking  Water  and  Health,  1983. 
Vol.  V)  considered  much  the  same  data 
of  occupationally  exposed  workers  with 
GI  tract  cancers,  but  use  a  slightiy 
different  method  of  calculating  the 
excess  c«mcer  risk  values.  The  estimated 
levels  which  would  result  in  increased 
lifetime  cancer  risks  of  10"'.  10"  •,  and 
10"'  calculated  by  CAG  (1980)  are 
300,000  fibers/l.  3a000  fibers/l  and 
3,000  fibers/l,  respectively. 
Corresponding  numbers  for  males 
calculated  by  the  NAS  (1983)  are  110,000 
fibers/l,  11,000  fibers/l  and  1,100 
fibers/l.  The  more  restrictive  levels 
calculated  by  the  NAS  compared  to 
CAG  are  primarily  due  to  the 
application  of  two  different 
assumptions: 

(1)  The  NAS  assumed  that  30  percent 
of  the  inhaled  fibers  were  subsequently 
swallowed,  where  the  CAG  assumed 
that  100  percent  would  eventually  be 
cleared  and  ingested. 

(2)  The  NAS  assumed  a  conversion 
factor  of  50  for  optical  microscopy  to 
transmission  electron  microscopy, 
where  the  CAG  assumed  a  factor  of  200. 

The  available  information  on  the  risk 
of  developing  gastrointestinal  tract 
cancer  associated  with  the  ingestion  of 
asbestos  from  drinking  water  is  limited. 
Risk  projections  based  upon  ingestion 
studies  would  appear  to  be  more 
appropriate  than  inhalation  for 
exposures  via  drinking  water.  CAG 
(1984)  has  derived  an  estimate  of  the 
risk  for  asbestos  by  injestion  based 
upon  a  draft  NTP  (1984,  draft  report) 
ingestion  study  of  chrysotile  short  range 
(98%  <10  um)  and  intermediate  range 
(65  >  lOum;  with  -14%>  lOOum)  fibers 
in  animals.  The  results  of  this  study 
showed  no  evidence  of  carcinogenicity 
for  the  short-range  fibers  in  either  male 
or  female  rats  and  no  evidence  of 
carcinogenicity  for  the  intermediate 
range  fibers  in  the  female  rats.  However, 
there  was  an  increase  in  benign  polyps 
of  the  large  intestine  for  the  male  rats 
ingesting  the  intermediate  range  fibers 
( >  10  um)  at  1  percent  of  the  diet. 
Although  not  statistically  significant 
compared  with  the  concurrent  controls, 
the  incidence  of  these  neoplasms  was 
highly  significant  when  compared  with 
the  incidence  of  epithelial  neoplasms 
(benign  and  malignant  combined)  of  the 
large  intestine  in  the  pooled  control 
groups  of  all  the  NTP  oral  asbestos 
lifetime  studies,  ff  indeed  a  cause/effect 
can  be  deduced  from  this  experiment 
CAG  calculated,  based  upon  the  one-hit 
model,  that  7.1x10',  7.1x10*  and  7.1x10* 
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flbers/l,  would  result  in  a  lifetime 
excess  cancer  risk  of  10"*,  10"  •  and  10"', 
respectively.  These  levels  are  calculated 
for  the  intermediate  range  chrysotile 
fibers  only.  As  such,  the  levels  are  much 
more  restrictive  than  they  would  have 
been  had  they  incorporated  the  study 
using  the  short  range  chrysotile  fibers. 
The  short  range  ch^sotile  fiber  study 
showed  no  effects  with  50  times  the 
number  of  fibers  as  the  intermediate 
range  study.  If  the  short  range  study  had 
been  included  with  the  data  from  the 
intermediate  range  study  had  been 
included  with  the  data  £rom  the 
intermediate  range  study,  levels  would 
have  been  at  least  10  times  higher  (i.e., 
less  restrictive).  Conversely,  if  the 
shorter  fiber  had  been  eliminated  from 
the  positive  intermediate  Rber  study, 
levels  would  have  been  lower  by  a 
factor  of  about  2.5. 

While  significant  efforts  have  been 
expended  to  determine  the  potential 
human  health  risks  of  exposure  to 
asbestos  via  drinking  water,  questions 
still  remain.  Summarizing: 

•  Asbestos  has  carcinogenic  effects 
via  inhalation  exposure  in  humans. 

•  Animal  studies  consisting  of  oral 
exposure  to  asbestos  were  negative 
except  in  one  experiment  in  the  recently 
reported  NTP  study  (draft  report.  1984). 

•  Epidemiology  studies  examining 
asbestos  in  drinking  water  have  not 
found  consistent  credible  correlations 
between  carcinogenic  effects  and 
asbestos. 

•  Evidence  exists  which  shows 
increased  risk  of  gastrointestinal  cancer 
from  inhalation  of  asbestos  fibers  during 
occupational  exposure.  However, 
questions  have  been  raised  as  to 
whether  the  gastrointestinal  cancer  was 
caused  by  swallovnng  inhaled  fibers  or 
due  to  other  mechanisms. 

EPA's  Science  Advisory  Board  (SAB) 
examined  the  question  of  the 
carcinogenic  potential  of  ingested 
asbestos  in  1984  but  without  access  to 
the  latest  NTP  report  of  benign 
adenomateous  polyps  in  male  rats.  They 
concluded: 

Given  the  positive  signal  seen  in  some 
epidemiologic  studies,  plus  well-documented 
evidence  for  the  association  between 
asbestos  fiber  inhalation  and  lung  cancer,  it 
is  hard  for  the  Committee  to  feel  comfortable 
in  dismissing  the  possibility  of  an  increased 
risk  of  gastrointestinal  cancer  in  humans 
exposed  to  asbestos  fibers  from  drinlcing 
water.  However,  the  Committee  consensus  is 
that  current  peer-reviewed  evidence  for 
humans  and  animals  does  not  support  the 
view  that  asbestos  ingested  in  water  causes 
organ-specific  cancers. 

The  SAB  reexamined  the  issue  in 
1985,  c(»isidering  whether  the  increased 
incidence  of  benign  polyps  reported  in 


the  NTP  study  was  sufficient  to 
conclude  that  carcinogenicity  was 
demonstrated  imder  the  conditions  of 
the  study.  The  SAB  concluded  that  the 
data  were  equivocal  and  reaffirmed 
their  1984  conclusions  as  summarized 
above. 

EPA  has  considered  two  main 
regulatory  options  for  asbestos  in 
drinking  water.  The  first  option  consists 
of  not  proposing  a  primary  regulation  for 
asbestos,  due  to  the  inconclusive  nature 
of  the  data.  Animal  studies  (except  for 
the  recently  reported  NTP  study)  have 
not  shown  a  correlation  between  oral 
exposure  to  asbestos  and  carcinogenic 
effects  and  epidemiologic  studies 
examining  asbestos  in  drinking  water 
have  not  shown  a  consistent 
relationship  between  asbestos  and 
carcinogenic  effects.  Thus,  EPA  could 
conclude  that  sufficient  evidence  is  not 
available  to  demonstrate  that  asbestos 
in  drinking  water  is  associated  with 
organ-specific  cancers  and  an  RMCL  is 
not  warranted.  As  a  suboption.  EPA 
could  prepare  a  health  advisory  based 
upon  die  data  bom  the  NTP  study  but  it 
would  be  in  the  form  of  guidance  rather 
than  enforceable  standard. 

The  second  option  consists  of 
proposing  an  RMCL  for  asbestos  fibers 
exceeding  10  imi  in  length.  The  basis  for 
this  option  is  that  asbestos  has  been 
shown  to  be  a  human  carcinogen 
through  inhalation  exposure  and  data 
exists  which  suggests  that  asbestos  may 
be  associated  with  an  increased  risk  of 
gastrointestinal  cancer  through 
occupational  exposiue.  The  results  of 
the  NTP  study  showed  an  association  in 
male  rats  between  ingestion  of  asbestos 
fibers  greater  than  10  ftm  in  length  and 
gastrointestinal  tumors  that  may  be 
indicative  of  carcinogenic  effects.  In 
addition,  evidence  exists  to  support  the 
association  between  asbestos  fiber 
length  and  carcinogenic  effects: 
inhalation  exposure  to  medium  and  long 
(>10um)  fibers  have  been  shown  to 
result  in  mesotheliomas  in  rats  while 
nonfibrous  particulates  have  not  been 
shown  to  cause  tiunors.  Asbestos  would 
be  considered  to  have  equivocal 
evidence  of  carcinogenicity  in  drinking 
water  (Regulatory  Category  U)  and  the 
RMCL  would  be  proposed  at  the  10~* 
risk  levels  (i.e.,  7.1x10*  fibers/liter). 
Comment  would  then  be  requested  on 
whether  there  is  an  available  analytical 
method  for  asbestos.  If  so,  an  MCL  for 
long  fibers  would  be  proposed.  If  it  is 
determined  that  an  analytical  method 
was  not  available,  a  treatment 
regulation  would  be  proposed. 

EPA  is  proposing  an  RMCL  for 
asbestos  (Option  #2)  at  the  present 
time  and  is  soliciting  public  comment  on 
the  asbestos  issue.  An  RMCL  is  being 


proposed  based  upon  the  widespread 
occurrence  of  asbestos  in  public  water 
supplies,  data  showing  that  asbestos  is 
carcinogenic  in  himians  throu^ 
inhalation  exposure,  and  data  showing 
that  fiber  lengths  greater  than  10  ftm 
may  be  carcinograic  through  ingestion 
exposure.  EPA  will  reconsider  this 
option  based  upon  any  new  data  and 
the  public  comments  received. 
Questions  for  Comment 

1.  Are  there  sufficient  data  upon 
which  to  regulate  asbestos  as  a  possible 
hiunan  carcinogen  by  ingestion 
(Category  II)? 

2.  Is  there  a  sufficient  basis  for  EPA  to 
regulate  asbestos  fibers  exceeding  10 
laa  in  length  based  upon  the  recent  NTP 
bioassay  in  male  rats? 

3.  Is  the  analytical  method 
technologically  adequate  to  determine 
the  level  of  asbestos  fibers  >10  yaa  in 
drinking  water? 

4.  The  RMCL  for  asbestos  fibers 
exceeding  10  /im  in  length  is  proposed 
based  upon  the  10" 'risk  level  as 
calculated  by  CAG  from  animal 
ingestion  studies  which  considered  the 
association  between  fiber  length  and 
carcinogenicity.  The  RMCL  could  also 
be  based  upon  the  risk  levels  derived  by 
CAG  from  cohort  studies  of  populations 
occupationally  exposed  via  inhalation. 
These  risk  levels  derived  from 
occupational  exposure  do  not  consider 
fiber  size  in  the  analysis.  Which  of  these 
risk  calculations  are  more  appropriate 
as  the  basis  for  the  RMCL? 

3.  Barium 

Barium  is  a  naturally  occurring  metal 
foimd  in  many  types  of  rock. 
Limestones,  sandstones,  and  soils  in  the 
eastern  United  States  may  contain  300- 
500  ppm  barium.  Certain  geologic 
formations  in  California,  Arkansas, 
Missouri,  and  Illinois  are  known  to 
contain  barium  levels  about  1,000  times 
higher  than  those  found  in  other  portions 
of  the  United  States.  Areas  associated 
with  deposits  of  coal,  petroleum,  natural 
gas,  oil  shale,  black  shale,  and  peat  may 
also  contain  high  levels  of  barium. 
Principal  areas  where  high  levels  of 
barium  have  been  found  in  drinking 
water  include  parts  of  Iowa,  Illinois, 
Kentucky,  and  Georgia. 

The  environmental  release  of  barium 
is  also  associated  with  oil  and  gas 
drilling  muds,  coal  fired  power  plants, 
fillers  for  automotive  paints  and 
specialty  compounds  used  in  bricks, 
tiles,  and  jet  fuels. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  barium 
in  drinking  water  include  the  flame 
atomic  absorption,  furnace  atomic 
absorption  and  inductively  coupled 
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plasma  emission  spectrometry 
techniques. 

Human  Exposure,  Barium  is  present  in 
ambient  air  from  combustion  of  diesel 
fuel,  aviation  fuel,  coal,  as  well  as 
mining  refining  and  manufacturing.  Data 
collected  by  EPA  show  the  mean  level  of 
barium  in  air  ranges  from  0.0015-0.95 
fig/m'.  Median  and  mean  values  for 
individual  sites  have  generally  been 
shown  to  be  below  0.4  fig/m'.  which 
would  result  in  an  adult  male  having  an 
approximate  respiratory  intake  of  a03- 
22  ;ig/day.  The  International 
Commission  on  Radiological  Protection 
(ICRP)  (1974)  estimates  respiratory 
bitake  to  be  0.09-28  fig/day. 

Little  data  are  available  on  the  level 
of  barium  in  the  U.S.  food  supply.  It  has 
been  reported  that  nuts  contain  high 
levels  of  barium,  with  1000  ppm  in 
pecans  and  up  to  10.000  ppm  in  brazil 
nuts.  Studies  on  four  individuals 
indicated  the  dietary  intake  of  barium 
ranged  from  440-1800  MS/day.  The 
"average"  value  of  900  ;ig/day 
reportedly  includes  intake  from 
beverages.  The  ICRP  reports  an 
"average"  daily  dietary  intake  of  750 
^g/day  for  an  adult  male  from  food  and 
fluids,  of  which  80  fig/day  comes  from 
drinking  water.  Based  on  these  data,  the 
diet  contributes  approximately  670  ftg 
barium  to  the  adult  human  intake  each 
day. 

Qxnpliance  monitoring  indicates  that 
43  community  water  supplies  in  the 
United  States  contain  more  than  1  mg/l 
of  barium  (the  current  interim  standard). 
Data  on  132  ground  water  systems 
assembled  between  1960-1980  show  that 
apinoximately  14  percent  of  those 
systems  contained  levels  of  barium 
greater  than  250  ^g/l  and  1-2  percent 
were  over  1000  fig/l;  data  from  surface 
water  systems  indicated  that  14-15 
percent  of  28  systems  contained  levels 
of  barium  greater  than  250  ftg/l  but  no 
levels  above  the  500  ^g/l  level  were 
found. 

Health  Effects.  Acute  exposure  to 
barium  in  animals  and  humans  results  in 
a  variety  of  cardiac,  gastrointestinal  and 
neuromuscular  effects.  Inadequate  data 
were  available  to  calculate  shortterm 
assessments  for  barium. 

The  role  of  waterbome  baritmi  in  the 
etiology  of  experimental  and  human 
"essential"  hypertension  remains  a 
matter  of  controversy  and  conjecture.  A 
provisional  AADI  was  calculated  based 
upon  an  experimental  study  showing 
chronic  exposure  to  barium  resulting  in 
hypertension  in  rats  (Perry.  HM.,  et  al. 
1983.  Cardiovascular  Effects  of  Chronic 
Barium  Ingestion.  In:  Hemphill,  D.D..  ed. 
Proceedings  of  the  17th  Annual 
Conference  on  Trace  Substances  in 
Environmental  Health.  Vol  17. 


Columbia.  MO,  University  of  Missouri 
Press,  pp.  155-164).  Exposure  to  100  mg/l 
barium  in  drinking  water  for  1  to  16 
months  produced  bypertensinogenic  and 
cardiotoxic  effects  in  rats.  A  provisional 
AADI  of  1.8  mg/l  was  calculated  from  a 
LOAEL  of  100  mg/l  barium  (5,1  mg/kg/ 
day)  with  an  uncertainty  factor  of  100, 
and  assuming  consumption  of  2  hters  of 
water  per  day.  An  uncertainty  factor  of 
100  was  applied,  instead  of  the 
traditional  1000-fold  uncertainty  factor 
used  with  a  LOAEL,  based  upon  the 
minimized  exposure  of  the  rats  to  trace 
metals  (Le..  calcium)  in  the  experiment. 
This  lack  of  calcium  could  contribute  to 
the  bypertensinogenic  effects  observed. 

The  current  MCL  for  barium,  under 
the  National  Interim  Primary  Drinking 
Water  Regulations,  is  1  mg/l.  This  value 
was  based  upon  the  threshold  limit 
value  (TLV)  of  0.5  mg/m'  air,  assuming 
that  75  percent  of  the  barium  inhaled  is 
absorbed  into  the  blood  stream  and  that 
90  percent  is  absorbed  via  the 
gastrointestinal  tract. 

In  1982,  the  NAS  (Drinking  Water  and 
Health,  1982.  Vol.  IV)  derived  a  revised 
chronic  suggested  no-adverse-response 
level  (SNARL)  for  barium  of  4.7  mg/l. 
This  value  was  derived  based  upon  the 
TLV  of  0.5  mg/m'  air  and  assuming  a  20 
percent  gastrointestinal  absorption  rate 
for  barium  in  the  adult  human.  However, 
animal  studies  indicate  that  young  rats 
absorb  up  to  85  percent  of  an 
administered  oral  dose  of  barium 
compared  to  7  percent  absorption  in 
adult  rats.  Thus,  4.7  mg/l  does  not 
appear  to  be  applicable  to  the  general 
population  which  would  include  young 
children  who  would  also  have  an 
enhanced  uptake  efficiency  over  adults. 

An  epidemiological  study  of 
communities  in  Illinois  demonstrated 
that  male  and  female  adults  living  in  the 
high-barium  (7.3  mg/l  drinking  water) 
community  for  more  than  ten  years  did 
not  manifest  significant  differences  in 
mean  systolic/diastolic  blood  pressures 
(Brenniman,  GJt.,  et  aL.  1981.  High 
Barium  Levels  in  Public  Drinking  Water 
and  its  Association  with  Elevated  Blood 
Pressure.  Arch.  Environ.  Health  36:28- 
32).  However,  several  factors  in  this 
study  have  been  questioned,  such  as 
confounding  variables,  uncontrolled 
parameters  and  data  inconsistencies. 

The  lARC  have  not  evaluated  barium 
for  possible  carcinogenic  effects.  Barium 
has  been  classified  in  EPA's  Group  D. 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment,  based 
upon  inadequate  data  from  animal 
studies. 

Barium  exposure  has  been  associated 
with  hypertension  and  cardiotoxicity  in 
animals  and  a  provisional  AADI  of  1.8 
mg/l  has  been  determined.  For  this 


reason  and  because  of  the  widespread 
occurrence  of  barium  in  drinking  water, 
EPA  is  proposing  to  continue  to  regulate 
barium.  Factoring  in  data  on  human 
exposure  (0.7  mg/day  via  the  diet  and  0 
mg/day  via  air),  the  RMCL  is  being 
proposed  as  1.5  mg/l.  This  value  is  five- 
fold lower  than  the  barium  level  (7.3  mg/ 
1)  which  Brenniman,  et  al.  (1961)  found 
to  produce  no  effects  on  blood  pressure 
in  humans.  It  is  also  lower  than  the 
chronic  SNARL  of  4.7  mg/l  derived  by 
NAS  (1982).  Thus,  this  RCML  of  1.5  mg/l 
contains  a  several-fold  safety  factor  and 
should  be  sufficiently  protective  against 
adverse  effects. 
Questions  for  Comment: 

1.  Is  it  appropriate  to  base  the  RMCL 
on  the  bypertensinogenic  and 
cardiotoxic  potential  of  barium  in 
animals? 

2.  Should  the  epidemiological  study  by 
Brenniman,  et  al.  (1981)  be  used  for 
derivation  of  the  RMCL  without 
additional  safety  factors? 

3.  Should  the  chronic  SNARL  value  for 
barium  of  4.7  mg/l  be  used  as  the 
RMCL? 

4.  Cadmium 

Cadmium  is  found  in  very  low 
concentrations  (usually  >1  ppm)  in 
most  rocks,  as  well  as  in  coal  and 
petroleum  and  often  in  combination 
with  zinc.  Geologic  deposits  of  cadmium 
can  serve  as  sources  to  ground  water 
and  surface  water,  especially  when  in 
contact  with  soft,  acidic  waters. 

Cadmium  uses  include  electroplating, 
nickel-cadmium  batteries,  paint  and 
pigments,  and  plastic  stabilizers.  It  is 
introduced  into  the  environment  from 
mining  and  smelting  operations  and 
industrial  operations,  including 
electroplating,  reprocessing  cadmium 
scrap  and  incineration  of  cadmium- 
containing  plastics.  The  remaining 
cadmium  emissions  are  from  fossil  fuel 
use,  fertilizer  application  and  sewage 
sludge  disposal.  Cadmium  may  enter 
drinking  water  as  a  result  of  corrosion  of 
galvanized  pipe.  Landfill  leachates  are 
also  an  important  source  of  cadmium  in 
the  environment. 

Analytical  Methods.  Analytical 
methods  available  for  analjrzing 
cadmium  in  drinking  water  include  the 
flame  atomic  absorption,  furnace  atomic 
absorption  and  inductively  coupled 
plasma  atomic  emission  spectometry 
techniques. 

Human  Exposure.  Cadmium  is 
introduced  into  the  atmosphere  by  both 
natural  and  anthropogenic  means. 
Higher  levels  are  found  in  areas  where 
non-ferrous  metal  mining,  smelting  and 
refining  occur.  Also,  cadmium  levels  in 
air  are  higher  in  urban  than  in  rural 
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areas.  Cigarettes  contain  high  levels  of 
cadmiuBi.  and  thus  tobacco  smokers 
have  an  increased  respiratory  intake  of 
cadmium.  Data  collected  by  EPA  show 
mean  levels  of  cadmium  in  air  to 
typicaliy  range  from  O.00OS-aOl  fig/ffl'. 
Using  QjOt  ttg/m'  as  a  typical,  high  value 
and  20  m'/day  as  the  ventilation  rate, 
the  respiratory  intake  for  the  adult  male 
would  he  up  to  a20  ^g/day. 

Cadaiium  is  present  in  low  levels  in 
most  foods.  The  FDA  examined  461 
samples  of  12  raw  agricultural 
commodities  and  found  cadmium  to  be 
present  at  or  above  trace  (0.02  ppm) 
quantities  in  at  least  one  sample  of  eadi 
product.  Soybeans,  peanuis,  beans, 
wheat,  and  lettuce  were  found  to  have  a 
high  frequency  of  samples  with  elevated 
levels  (>0.15  ppm).  Shellfi^  are  noted 
for  high  cadmium  levels,  reportedly 
ranging  from  0.7-7.8  ppm.  TTie  FDA  has 
estimated  that  daily  dietary  cadmium 
intalce  for  the  adult  male  is  27.2  /ig 
(excluding  beverages).  Grains  and 
cereals,  potatoes,  meat,  fish  and  poultry 
were  identified  as  major  food  categories 
contributing  to  cadmium  intake. 

Compliance  monitoring  indicates  that 
there  are  currently  25  public  water 
supplies  with  reported  levels  of 
cadmiam  above  10  )tg/l,  the  current 
standard.  Data  on  707  ground  water 
supplies  obtained  in  federal  surveys 
conducted  between  1069-1980  show  that 
about  27  percent  have  levels  above  2 
fig/i;  then  mean  of  the  positives  was 
about  3  |i.g/I.  In  the  same  federal  survey. 
19.7  percent  of  117  surface  water 
supplies  had  levels  above  20  p%/h  the 
mean  of  the  positives  was  3.2  figjl.  None 
were  found  to  exceed  10  fig/1. 

Health  Effects.  Acute  and  chronic 
exposure  to  cadmium  in  animals  and 
humans  results  in  renal  dysfunction, 
hypertension,  anemia  and  altered  liver 
microsomal  activity,  llie  kidney  is 
considered  to  be  the  critical  target  organ 
in  humans  chronically  exposed  to 
cadmium  by  ingestion.  The  early  clinical 
signs  of  renal  injury  include  proteinuria, 
glucosuria  and  aminoaciduria. 

A  human  study  (Lauwerys.  1979. 
Cadmhim  in  Man.  In:  Webb.  ed.  The 
Chemistry,  Biod^mistry  and  Biology  of 
Cadmium.  Elsevier/ North  Holland 
Biomedical  Press,  pp.  433-453)  was 
selected  for  the  derivation  of  short-term 
assessments  for  children  and  adults. 
From  a  NOAELof  Oi)43  mg/kg/day 
based  on  the  emetic  effects  following 
acute  exposure  in  adult  humans,  with  an 
uncertainty  factor  of  10,  and  assuming 
consumption  of  1  liter  (10  kg  child)  or  2 
liters  (70  kg  adult)  of  water  per  day.  1- 
day  assessments  for  a  10  kg  child  and  70 
kg  adult  of  43  ^g/1  and  150  pg/i  were 
determined,  respectively 


An  animal  study  (Kotsoois  and 
Klaasen,  1979.  The  Relationship  of 
Metalkitfaionein  to  then  Toxicity  of 
Cadmium  efter  prolonged  Oral 
Administration  to  Rats.  ToxicoL  AppL 
Phann.  46:39-54)  was  iiaed  lor  the 
derivation  of  10-day  aaseasments  for 
children  and  adults.  From  a  NOAEL  of 
0.08  mg/kg/day  based  on  pioteinmia 
foUowtng  up  to  24  weeks  of  cadium 
feeding  in  rats,  witli  an  uncertainty 
factor  of  1.000  (an  additional  uncertainty 
factor  of  10  was  used  due  to  the  number 
of  animals  (6  rats)  per  dose  group),  and 
assuming  consumption  of  1  liter  (10  kg/ 
child)  or  2  liters  (70  kg/adult)  of  water 
per  cfaiy,  10-day  assessBieats  for  a  10  kg/ 
child  and  a  70  kg/adnlt  of  8  fig/1  and  29 
fig/l  nespectively  were  calculated. 
Those  vaiues  would  be  very 
coaaervative  because  of  tlM  extended 
length  of  the  test  (24  weeks).  These 
values  would  be  considered  protective 
of  the  child  and  adult  for  a  one-day 
exposure. 

A  provinoBal  AMil  was  calcoiated 
using  renal  dysfunction  as  an  endpoint 
The  critical  (threshold)  concentration  of 
cadmium  in  the  renal  oortex  aasodated 
with  renal  dysfunction  has  been 
calculated  to  range  from  50  ^/g  to  300 
;ig/g.  A  value  of  200  fi«/g  (Fr&erg.  L,  et 
al.  1974.  Cadmiom  in  the  Environnient, 
2nd  ed.  Boca  Raton.  Florida:  CRC  Press 
Inc.:  Klellstrom.  et  aL  1904.  Conceptual 
Problems  in  Establishing  the  Critical 
Ccmcentration  of  Cwimiam  in  Human 
iOdney  Cortex  Env.  Res.  33:284-295)  has 
been  selected  as  the  basis  of  the  NOAQ. 
in  the  calculation  of  the  provisional 
AAOI.  This  value  is  probably  the  most 
widely  accepted  estimate  of  the  critical 
concentration  for  renal  dysfunction. 
Several  models  have  been  proposed  to 
estimate  the  daily  intake  of  cadmium 
required  to  reach  the  critical 
concentration  in  the  renal  cortex.  Using 
a  conservative  model  (Fribeig,  L,  et  aL, 
1974)  which  assumes  4.5  percent 
'absorption  of  the  daily  oral  dose  and 
0.01  percent  excretion  of  the  total  body 
burden  per  day,  a  daily  intake  of  0.352 
mg/day  cadmium  will  be  used  as  the 
LOAEL  for  renal  effects  In  homans.  A 
provisional  AADI  of  0.016  mg/I  has  been 
calculated  using  an  uncertainty  factor  of 
10  and  consumption  of  2  liters  of  water 
per  day. 

Cadmium  and  cadmium  compounds 
have  been  shown  to  induce  sarcomas  at 
injection  sites  in  animals  when 
administered  parenterally  and  cadmium 
chloride  given  by  aerosol  for  18  months 
can  produce  luQg  tumors  in  rats.  The 
lARC  have  classified  cadmium  and 
certain  cadmium  compounds  a  Group 
2B;  limited  evidence  for  carcinogenicity 
in  humans,  sufflcient  evidence  for 


carcinogenicity  in  animals  and 
inadequate  evidence  for  activity  in 
short-term  tests.  The  lARC  classification 
is  based  on  exposure  to  cadmium  via 
inhalation.  However,  no  evidence  has 
been  found  linldng  ingestion  of  cadmium 
with  carcinogenicity  in  animals  or 
humans.  Ca^hnium  has  been  classified  in 
EPA' 8  Group  Bl,  according  to  EPA's 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment,  based  upon  evidence 
of  cardnogenicity  in  hianans  through 
inhalation  exposure.  However,  since 
cadmiura  has  not  been  shown  to  be 
carcinogenic  through  ingestion 
exposure,  tiie  compound  will  be 
regulated  based  upon  dironic  toxicity 
data. 

The  NAS  {Drinking  Water  and 
Health,  1982.  Vol.  IV)  estimated  a 
SNARL  for  cadmitmi  of  0.O0S  mg/1  based 
upon  the  same  study  which  was  used  to 
calculate  ^  10-day  assessment  values 
(Kotsonis  and  Klaassen.  1978.  The 
Relationship  of  Metallothionein  to  the 
Toxicity  of  Cadmium  after  ProloQged 
Oral  Administration  to  Rats.  Toxicol. 
Appl.  Pharmacol.  46:39-54). 

The  current  MCL  for  cadmium,  under 
the  National  Interim  Primary  Drinking 
Water  Regulations,  is  0.010  n)g/l  This 
level  was  based  upon  a  cadmium  level 
of  200  ppm  in  the  renal  cortex 
association  with  proteinuria,  with  5 
percent  gastrointestinal  absorption, 
rapid  excretion  of  10  percent  of  the 
absorbed  dose  and  0.05  percent  daily 
excretion  of  the  total  body  burden.  It 
was  estimated  that  it  would  take  about 
500-600  {ig/day  to  cause  proteinuria  and 
with  assumed  diet  of  75  fig/day.  a 
drinking  water  level  of  OjOIO  m^l  would 
provide  a  four-fold  safety  factor.  The 
provisional  AADI  was  also  determined 
based  upon  renal  dysfunction  as  an 
endpoint,  but  newer  data  were  used  to 
determine  the  critical  concentration  in 
the  renal  cortex  and  the  daily  intake  of 
cadmium  required  to  reach  ^is  critical 
concentration. 

The  WHO  guideline  for  drinking 
water  is  0.005  mg/1.  This  value  was 
derived  based  upon  the  provisional, 
tolerable  weekly  intake  of  0.4-O.S 
person,  established  in  1972  by  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives.  The  WHO  determined  that  a 
guideline  value  of  0iX)5  mg/l  was 
suitable  based  upon  the  fact  that  at  this 
concentration  about  one-quarter  of  the 
total  cadmium  absorbed  mi^t  be 
derived  from  water.  EPA's  ambient 
water  quality  criteria  for  human  health 
(U.S.  EPA.  1980.  Ambient  Water  Quality 
Criteria  for  Cadmium.  EPA  440/5-80- 
025}  is  OJOIO  mg/1  considering  ingestion 
of  water  and  contaminated  aquatic 
organisms.  This  value  was  based  upon 
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an  analysis  which  concluded  that  water 
constitutes  only  a  relatively  minor 
portion  of  the  total  cadmium  intake  and 
thus  the  existing  drinking  water 
standard  of  aoio  mg/1  was  determined 
to  provide  ample  protection  for  human 
health. 

Because  of  cadmium's  potential 
adverse  health  effects  and  widespread 
occurrence  in  raw  waters,  EPA  is 
proposing  to  continue  to  regulate  it  in 
the  NPDWR.  The  NAS  and  the  WHO 
have  determined  guidelines  of  0.005  mg/ 
1  cadmium.  A  provisional  AADI  of  0.018 
mg/1  has  been  calculated.  An  RMCL  of 
0.005  mg/1  is  proposed  based  upon  the 
NAS  and  WHO  guidelines  which  would 
result  in  a  theoretical  allocation  to 
drinking  water  of  approximately  25 
percent  of  the  ADI. 

Questions  for  Conunent: 

1.  Is  it  appropriate  to  use  a  value  of 
200  ^g/g  as  the  critical  concentration  of 
cadmium  in  the  human  renal  cortex? 

2.  Is  the  model  used  to  estimate  the 
daily  intake  of  cadmium  required  to 
reach  the  critical  concentrations  in  the 
renal  cortex  based  upon  reasonable 
assumptions? 

3.  In  the  drinking  water  criteria 
document  on  cadmium,  an  alternate 
study  is  cited  (Perry,  et  al.,  1977b,  1979) 
for  the  derivation  of  the  RMCL 
Comments  are  requested  on  the  use  of 
this  study  in  the  possible  derivation  of 
the  RMCL 

4.  Is  the  use  of  25  percent  drinking 
water  contribution  reasonable  in 
determining  the  RMCL? 

5.  Chromium 

Chromium  is  a  naturally  occurring 
metal  that  in  drinking  water  forms 
compounds  with  valences  of  +  3  and 
+6,  with  the  trivalent  state  being  the 
more  common.  The  average  chromium 
content  of  the  earth's  crust  has  been 
estimated  to  be  40  ppm,  with  a  range  of 
10-200  ppm  for  most  geologic  materials. 
Chromium  levels  of  1,000-12,800  ppm 
have  been  reported  for  certain  ultramific 
rocks  that  are  high  in  iron  and 
magnesium  and  low  in  silica.  The  only 
commercial  chromium  ore  is  chromite, 
which  occurs  in  small  deposits  in 
Washington.  Oregon,  California. 
Montana,  Wyoming,  Texas, 
Pennsylvania,  Maryland,  North 
Carolina,  and  Georgia. 

Although  chromium  is  not  currently 
mined  in  the  U.S..  wastes  from  old 
mining  operations  may  enter  surface 
and  ground  water  through  runoff  and 
leaching.  Chromate  wastes  from  plating 
operations  may  also  be  a  source  of 
water  contamination.  Fossil  fuel 
combustion,  waste  incineration,  cement 
plant  emissions,  chrome  plating  and 
other  metallurgical  and  chemical 


operations  may  result  in  releases  of 
chromium  to  the  atmosphere. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
chromium  in  drinking  water  include  the 
flame  atomic  absorption,  furnace  atomic 
absorption  and  inductively  coupled 
plasma  atomic  absorption  emission 
spectrometry  techniques. 

Human  Exposure.  Data  from  EPA  for 
the  years  1977  to  1981  show  that 
ambient  air  at  most  stations  has  mean 
values  below  0.3  ^g/m'  (24-hour 
averages)  and  medium  values  below  0.2 
fig/m*.  Twenty-four  hour  average 
concentrations  in  the  U.S.  for  total 
chromium  generally  range  between  0.005 
and  0.157  /ig/m'.  Maximum  annual 
average  ambient  (total)  chromium  levels 
within  20  kilometers  of  emission  sources 
have  been  predicted  to  range  from  0.01 
to  13.5  ;ig/m*. 

Nearly  all  foods  contain  some 
chromium,  ranging  from  20  to  590  ;ig/kg. 
The  largest  sources  are  meats,  mollusks, 
crustaceans,  vegetables  and  unrefined 
sugar.  Dietary  intake  in  humans  has 
been  estimated  to  range  from  5  to  500 
/ig/day.  with  a  typical  value  of 
approximately  100  ^g/day. 

Compliance  monitoring  data  indicate 
that  17  ground  water  and  one  surface 
Water  supply  have  provided  drinking 
water  with  levels  greater  than  50  ^g/1. 
Twelve  of  the  ground  water  supplies  are 
small  systems  serving  fewer  than  500 
people;  only  3  serve  more  than  10,000 
people  and  none  serve  more  than  75.000 
people.  However,  the  one  surface  water 
supply  serves  more  than  100.000  people. 

In  three  national  surveys  conducted 
between  1969  and  1980,  chromium  was 
found  to  be  present  at  levels  above  5 
H-g/l  in  77  of  795  ground  water  supplies 
sampled  (9.7%).  The  mean  of  the  positive 
values  was  16  /xg/l,  with  values  ranging 
up  to  49  fig/1.  In  surface  water  supplies, 
chromium  was  found  at  levels  above  5 
fig/l  in  24  of  142  systems  sampled 
(16.9%).  The  mean  of  the  pcsitives  was 
10  ^g/1;  none  of  the  surface  water 
supplies  had  values  above  25  /ig/l. 

Health  Effects.  Chromium  III  (Cr  III) 
and  chromium  VI  (Cr  VI)  have  greatly 
differing  toxicity  characteristics. 
Chromium  III  is  a  nutritionally  essential 
element;  the  NAS  {Drinking  Water  and 
Health.  1980.  Vol.  Ill)  have  estimated  an 
adequate  and  safe  intake  level  for  adults 
of  0.05  to  0.20  mg/day  via  the  diet. 
Chromium  VI  is  much  more  toxic  than 
Cr  III  and  has  been  shown  to  produce 
liver  and  kidney  damage,  internal 
hemorrhage,  and  respiratory  disorders. 
Also,  subchronic  and  chronic  exposure 
to  Cr  VI  in  the  form  of  chromic  acid  can 
cause  dermatitis  and  ulceration  of  the 
skin. 


There  are  no  suitable  data  available 
for  calculating  one-day  assessment 
values  for  chromium  III  or  chromium  VI. 
However,  the  ten-day  assessment  for 
chromium  VI  of  1.4  mg/1  for  the  10  kg 
child  and  5.0  for  the  70  kg  adult  will  be 
protective  for  one-day  exposures. 

An  animal  study  (Gross  and  Heller. 
1946.  Chromates  in  Animal  Nutrition.  J. 
Ind.  Hyg.  Toxicol.  28:52-56)  was  selected 
to  serve  as  the  basis  for  calculations  of 
the  Chromium  VI  10-day  assessment  for 
the  10  kg  child  and  70  kg  adult.  From  a 
NOAEL  of  14.4  mg/kg/day  based  on  no- 
effects  in  rats  following  a  60-day 
exposure,  with  an  uncertainty  factor  of 
100,  and  assuming  consumption  of  1  liter 
(10  kg  child)  or  2  liters  (70  kg  adult)  of 
water  per  day.  tei^-day  assessments  for 
the  child  and  adult  of  1.4  mg/1  and  5.0 
mg/1  were  calculated. 

Suitable  data  were  not  available  for 
calculating  chromium  III  10-day 
assessments  for  the  child  and  the  adult. 
-  A  provisional  AADI  for  chromium 
(through  the  oral  route  of  exposure)  was 
determined  on  the  basis  of  the  effects  of 
Cr  VI  and  a  separate  AADI  was  not 
determined  for  Cr  III  for  the  following 
reasons: 

1.  Cr  III  and  Cr  VI  are  in  dynamic 
equilibrium,  the  degree  of  oxidation  in 
an  aqueous  medium  depending  on 
factors  such  as  pH.  dissolved  oxygen,  or 
presence  of  reducing  agents.  In  ambient 
water  (as  opposed  to  sediments)  there  is 
slow  oxidation  of  Cr  III  to  Cr  VI.  The 
rate  of  this  oxidation  is  accelerated  by 
the  addition  of  an  oxidizing  agent 
(MnO?).  It  has  been  shown  that  water 
treatment  involving  chlorination  will 
effectively  transform  Cr  III  to  Cr  VI.  The 
normal  presence  of  residual  oxidizing 
capacity  in  treated  water  throughout  the 
water  distribution  system  will  assure 
maintenance  of  dissolved  chromium  in 
the  oxidized  state;  therefore,  if 
chromium  is  present,  drinking  water  at 
the  point  of  consumption  (i.e.,  the  tap)  is 
likely  to  contain  substantial  amounts  of 
CrVI. 

2.  Cr  VI  is  more  toxic  than  Cr  III.  since 
only  the  hexavalent  species  readily 
crosses  cell  membranes.  The 
nonmutagenicity  of  Cr  III,  as  contrasted 
with  the  mutagenicity  of  Cr  VI.  can  be 
directly  attributed  to  this  fact,  even 
though  Cr  III  reacts  with  DNA  in  the 
cells.  An  AADI  based  on  Cr  VI. 
therefore,  will  be  conservative  with 
respect  to  any  Cr  III  which  might  be 
present  in  water. 

3.  Even  though  orally  ingested  Cr  VI  is 
reduced  in  part  to  Cr  III  during  passage 
through  the  stomach,  reduction  is 
incomplete,  and  there  is  greater 
absorption  and  greater  tissue 
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accumulation  of  chrotnjuin  following 
ingestion  of  Cr  VI  than  Cr  UL 

A  study  in  which  rats  were  supplied 
drinking  water  containing  up  to  25  mg/l 
Cr  VI  for  one  year  was  used  to  calculate 
a  provisional  AADl  (MacKenzie.  itO..  et 
al.  1956.  Chronic  toxicity  studies.  II. 
Hexavalent  and  Trivalent  Chromiuoi 
Administered  in  Drinking  Water  to  Rats. 
AMA  Arch.  Ind.  Health  18:232-234),  This 
study  resulted  in  a  NOAEL  of  2.41  mg/ 
kg/day.  Using  this  NOAEL,  an 
uncertainty  factor  of  500  based  upon  an 
animal  study  in  which  the  rats  were 
exposed  to  Cr  VI  for  only  40  percent  of  a 
normal  span,  and  consumption  of  2  liters 
of  water  per  day,  a  provisional  AADI  of 
0.17  mg/l  was  determined. 

The  I  ARC  have  classified  chromium 
and  certain  chromium  compounds  in 
Group  1  (chromium  VI);  sufHcient 
evidence  for  carcinogenicity  in  humans 
and  animals.  The  {ARC  classification  is 
based  on  inhaled  chromium  VI. 
Chromium  has  been  classified  in  EPA's 
Group  A,  according  to  EPA's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  based  upon  positive 
inhalation  data  for  chromium  VI  in 
himians  and  animals.  However,  since 
chromium  has  not  been  shown  to  be 
carcinogenic  through  ingestion 
exposure,  the  compound  will  be 
regulated  based  upon  chronic  toxicity 
data. 

The  current  MCL  for  total  chromium, 
under  the  National  Interim  Primary 
Drinking  Water  Regulations,  is  0.05 
>  mg/L  This  value  was  based  upon  an 
analysis  which  concluded  that  0.05  mg/l 
chromium  incorporates  a  reasonable 
factor  of  safety  to  avoid  any  hazard  to 
human  health. 

The  WHO  guidehne  for  drinking 
water  is  0.05  mg/l  for  chromium,  as  Cr 
VI  and  also  total  chromium.  This  value 
was  based  upon  the  1970  European 
standards  for  drinking  water,  EPA's 
ambient  water  quality  criteria  for  human 
health  (U.S.  EPA.  1980.  Ambient  Water 
Quality  Criteria  for  Chromium.  EPA  440/ 
5-SO-035]  considering  ingestion  of  water 
and  contaminated  aquatic  organisms  for 
Cr  lU  and  Cr  VI  are  170  mg/l  and  0.050 
mg/l,  respectively.  These  values  have 
been  updated  (February  1984.  49  FR 
4551)  and  the  proposed  revised  values 
are  59  and  0.050  mg/l  for  Cr  III  and  Cr 
VI,  respectively.  These  values  are  based 
upon  dose  dependent  reductions  in 
organ  weights  of  the  liver  and  spleen  for 
chromium  III  and  the  observation  that 
the  standard  appears,  through  past 
experience,  to  be  satisfactorily 
protective  against  chromium  yi  toxicity 
in  huroai^.s. 

Chromium  exposure  at  high  levels  has 
been  shcvn  to  nesult  in  chronic  toxic 


effects  in  animals  and  iiamans  by 
ingestion.  EPA  is  proposing  to  continue 
reguiatioa  of  this  contaminant  because 
of  the  potential  adverse  heakb  effects 
and  its  widespread  occurrence.  An 
RMCL  of  0.12  mg/l  is  proposed  for  total 
chromium  (Cr  III  and  Cr  VI)  in  drinking 
water,  based  upon  a  provisional  AADI 
of  0.17  mg/l  with  data  on  human 
exposure  factored  in  (0.10  nug/day  via 
the  diet  and  0  mg/day  via  air). 

Question  for  Comment 

1.  Should  the  RMCL  calculated  for 
chromium  be  based  on  total  chromium 
(Cr  in  and  Cr  VI),  or  should  separate 
RMCLs  for  the  two  valence  states  be 
calculated?  Are  the  available  analytical 
methods  sensitive  enough  to 
differentiate  readily  between  the  two 
valence  states? 

6.  Copper 

Copper  is  ubiquitous  in  the  earth's 
crust,  occurring  commonly  a*  sulfides 
and  oxides  and  oocasiooally  as  metallic 
copper.  Weathering  and  dissolution  of 
these  natural  copper  minerals  results  in 
background  levels  of  coj^er  in  natural 
surface  waters  at  concentrations 
generally  below  20  ^/L  The  principal 
sources  in  drinking  water  include 
corrosion  of  brass  and  copper  pipe  by 
acidic  waters,  and  other  sources  include 
use  of  copper  salts  as  aquatic  algacides. 
industrial  effluents,  atmospheric  fallout 
and  sewage  treatment  plant  effluents. 
The  major  industrial  sources  include 
smelting  and  refining  industries,  copper 
wire  mills,  coal  burning  industries  and 
iron  and  steel  producing  industries. 
Copper  may  enter  natural  water  either 
directly  from  these  sources  or  by 
atmospheric  fallout  of  air  pollutants 
produced  by  these  industries. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  copper 
in  drinking  water  include  the  flame 
atomic  absorption,  furnace  atomic 
absorption  and  inductively  coupled 
plasma  atomic  emission  spectrometry 
techniques. 

Human  Exposure.  The  principal 
source  of  elevated  copper  levels  in  air  is 
copper  dust  generated  by  copper- 
processing  operations.  Coal-buming 
power  plants  are  another  source  of 
copper  emissions  and  tobacco  smoke  is 
a  possible  source. 

In  1966,  a  National  Air  Sampling 
Network  survey  showed  that  the 
airborne  copper  concentrations  were 
0.01  and  0.257  fig/m^  in  rural  and  urban 
communities,  respectively.  Even  near 
copper  smelters,  where  high  levels  (1  to 
2  jig/ra')  are  reached,  the  dose  of  metal 
that  would  be  acquired  through 
inhaljdion  of  ambient  air  would 
comprise  oniy  about  1  percent  of  the 
total  normal  daily  intake. 


Copper  is  foand  in  certain  foods 
including  shellfish  (especially  oystere) 
and  ocgan  meats  (laoib,  beef,  or  swine 
liver).  Nuts,  dried  legumes,  dried  vine 
and  stooe  fruits  axtd  cocoa  are 
particularly  rich  in  copper.  The  copper 
content  of  these  items  can  range  from  10 
fig/g  to  as  bigh  as  400  >ig/g.  Dairy 
products,  white  sugar,  and  honey  rarely 
contain  more  than  0.5  ^g  oopper/g.  The 
nonleafy  vegetables  and  most  fresh 
fruits  and  refined  cereals  generally 
ocHitain  op  to  2  >ig/g.  Cheese,  milk,  beef, 
mutton,  white  and  brown  bread  and 
many  breakfast  cereals  (unless  they  are 
fortified)  are  relatively  poor  sources  of 
copper,  i.e.,  they  have  less  than  50  fig 
copper/lOO  kcal.  The  refining  of  cereals 
for  human  consimiption  results  in 
significant  losses  of  copper,  although 
this  loss  is  not  so  severe  as  it  is  for  iron, 
manganese  and  zinc. 

A  daily  copper  intake  of  2  mg  is 
considered  to  be  adequate  for  healdi 
and  normal  copper  metabolism.  The 
normal  daily  adult  intake  of  copper  from 
food  in  the  U.S.  is  reported  to  range  fitmr 
2.0  to  4.0  mg  per  day.  The  reported 
average  intake  of  copper  in  young 
children  is  1.5  mg  per  day;  the  minimum 
dietary  requirement  is  0.10  fig/kg  of 
body  wei^t  per  day. 

Water  can  be  a  significant  source  of 
copper  intake  depending  upon  die 
geographical  location,  the  character  of 
the  water  (i.e.,  hardness,  pH,  alkalinity), 
the  temperature  of  the  water  and  the 
presence  of  copper-containing  pipes. 

In  1967.  the  U.S..  Department  of 
Interior  published  the  results  of  a  five- 
year  study  of  380  finished  drinking 
water  systems.  Analysis  of  results 
showed  levels  of  copper  to  range  from  1 
to  1,060  iigll  with  a  mean  of  43  /ig/L  In 
1970.  the  U.S.  Department  of  Health. 
Education  and  Welfare  reported  the 
average  concentration  of  copper  in 
drinking  water  supplies  to  be  134  fig/1, 
with  a  maximum  concentration  of  8,350 
;ig/l.  Results  of  a  survey  of  83  water 
supplies  by  EPA  Region  V  showed 
copper  to  range  from  <  5.0  to  200  ^g/1  in 
finished  drinking  water. 

Higher  copper  levels  have  been 
observed  in  tissue  samples  of  residents 
of  cities  with  soft  water.  This  might  be 
due  to  corrosion  of  copper  pipes  and 
fittings,  thereby  increasing  the  intake  of 
soluble  copper.  Another  explanation 
may  lie  in  the  ability  of  calcium  or 
magnesium  ions  in  hard  water  to 
suppress  the  intestinal  absorption  of 
copper. 

ilaalib  Effects.  Copper  has  toxic 
effects  at  high  dose  levels  and  is  A>^ 
essential  element  at  Jovver  levels.  Toxic 
effects  resuliiJic  from  acutR  exposure  to 
cupper  in  lahnr.itory  animals  and 
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humans  include  gastrointestinal 
disturbances,  hemolytic  anemia,  renal 
damage,  liver  damage  and  glucose-6- 
phosphate  dehydrogenase  inhibition. 
Limited  data  are  available  on  the 
chronic  toxicity  of  copper.  Efficient 
homeostadc  mechanisms  generally 
protect  mammals  &om  the  adverse 
effects  of  dietary  copper  excess.  In 
humans,  individuals  with  Wilson's 
disease  are  at  additional  risk  from  the 
toxic  effects  of  copper.  Wilson's  disease 
is  an  inborn  error  of  copper  metabolism 
in  which  copper  accumulates  in  the 
liver,  brain  and  kidney,  resulting  in 
hemolytic  anemia,  neurological 
abnormalities  and  corneal  opacities.  In 
addition,  individuals  with  glucose-d- 
phosphate  dehydrogenase  (G6PD) 
deficiency  are  likely  to  be  at  increased 
risk  to  the  toxic  effects  of  copper. 

Copper  is  regarded  as  an  essential 
element  in  mammalian  nutrition  because 
it  is  required  in  many  enzymatic 
reactions.  Copper  deficiency  can  result 
in  decreased  iron  absorption  and  iron 
.deficiency,  and  may  also  lead  to 
reproductive  abnormalities.  The  NAS 
(Drinking  Water  and  Health.  1980.  Vol. 
Ill)  has  recommended  an  adequate  and 
safe  intake  level  of  2-3  mg/day  copper. 

One-day  assessments  of  1.3  mg/l  for 
the  adult  and  the  child  were  determined 
based  upon  a  LOAEL  of  5.3  mg/day 
based  upon  human  clinical  case  studies 
(Chuttani.  H.R.,  et  al.  1965.  Acute 
Copper  Sulphate  Poisoning.  Am.  J.  Med. 
39:849)  in  which  5.3  mg  was  the  lowest 
oral  dose  at  which  gastro-intestinal 
effects  were  seen.  An  uncertainty  factor 
of  two  was  applied  for  the  following 
reasons:  (1)  The  effect  noted  was  local 
gastrointestinal  irritation  and  was  not 
permanent  (2)  5.3  mg  was  the  lowest 
value  determined  in  the  literature  based 
upon  a  number  of  studies  and  thus  is 
very  conservative  number,  (3)  copper  is 
an  essential  element  and  the  application 
of  a  larger  uncertainty  factor  would 
bring  the  level  below  that  considered 
necessary  for  human  nutrition  and,  (4) 
copper  absorption  is  controlled  by  a 
homeostatic  mechanism  and  the 
compound  does  not  tend  to  accimiulate 
in  the  body.  Ten-day  values  were  not 
calculated  due  to  inadequate  data. 

A  provisional  AADI  was  determined 
for  copper  based  upon  the  compound's 
acute  toxicity  effects,  since  these  are  the 
effects  of  concern  from  exposure  to 
copper.  The  same  LOAEL  and 
uncertainty  factor  used  to  derive  the  1- 
day  assessments  were  used  to 
determine  a  provisional  AADI,  resulting 
in  value  of  1.3  mg/l. 

Copper  compounds  have  generally 
provided  negative  results  in  microbial 
mutation  assays.  Copper  sulfate  was 
observed  to  increase  the  frequency  of 


recessive  lethal  mutations  in  D. 
melanogaster  at  high  concentrations. 
Equivocal  results  have  been  obtained 
from  carcinogenicity  studies. 
Administration  of  copper  compounds  to 
mice  by  subcutaneous  injection  has 
been  reported  to  induce  tumor 
formation.  Orally  administered  copper 
compounds  were  not  found  to  increase 
tiunor  incidence  in  several  studies.  The 
LARC  have  not  evaluated  the 
carcinogenic  potential  of  copper.  Copper 
has  been  classiHed  in  EPA's  Group  D, 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment,  based 
upon  inadequate  data  in  humans  and 
animals. 

EPA's  ambient  water  quality  criteria 
for  copper  (U.S.  EPA.  1980.  Ambient 
Water  Quality  Criteria  for  Copper.  EPA 
440/5-60-036)  is  1  mg/l,  based  upon 
taste  and  odor  considerations.  Copper  is 
included  in  the  National  Secondary 
Drinking  Water  Regulations  (EPA, 
National  Secondary  Drinking  Water 
Regulations,  1979)  as  a  secondary 
standard  of  1.0  mg/l  based  upon  taste 
and  odor.  The  WHO  has  not  proposed  a 
guideline  for  copper  based  upon  health 
effects;  however  they  have  proposed  a 
guideline  value  of  1  mg/l,  based  upon 
the  ability  of  copper  to  stain  laimdry 
and  plumbing  fixtures  at  concentrations 
above  1  mg/l. 

Copper  exposure  at  high  levels  may 
result  in  gastrointestinal  disturbances 
and  other  acute  toxic  effects.  For  this 
reason  and  because  occurrence  is 
widespread.  EPA  is  proposing  an  RMCL 
for  copper.  The  RMCL  will  be  based 
upon  acute  toxicity  effects  and  a  RMCL 
of  1.3  mg/l  is  proposed.  Data  on  human 
exposure  were  not  factored  in  the 
provisional  AADI  because  the 
calculations  were  based  upon  acute 
effects. 

Questions  for  Comment: 

1.  It  there  sufficient  health  effects 
information  upon  which  to  base  an 
RMCL,  or  should  a  health  advisory  be 
developed  instead? 

2.  Is  it  appropriate  to  base  the  RMCL 
for  copper  upon  acute,  short-term 
effects? 

7.  Lead 

Lead  (Pb)  is  a  relatively  rare  metal  in 
the  earth's  crust,  ranking  34th  among  the 
elements  in  crustal  abundance  with 
average  concentrations  of  15  ppm  in  the 
continental  United  States. 

About  65  percent  of  the  lead  produced 
is  used  for  the  manufacture  of  storage 
batteries;  approximately  10  percent  is 
used  for  gasoline  additives,  the  second 
largest  use.  The  remainder  is  used  for 
pigments,  ammunition,  solder,  plumbing, 
cable  coverings,  caulking  and  bearings. 
Although  lead  can  be  released  to  all 


media,  the  atmosphere  is  the  major 
initial  recipient  of  lead  emissions.  The 
main  source  of  lead  in  drinking  water  is 
leaching  from  lead  piping  and  services 
and  lead  solders.  Airborne  lead  from 
gasoline  combustion  may  be  one  of  the 
major  contributors  to  total  lead  in 
drinking  water. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  lead  in 
drinking  water  include  flame  atomic 
absorption,  furnace  atomic  absorption, 
inductively  coupled  plasma  atomic 
emission  spectromefry  techniques.  X-ray 
fluorescence,  colorimetric  analyses  and 
electrochemical  techniques  such  as 
stripping  voltometry. 

Human  Exposure.  Human  populations 
in  the  United  States  are  exposed  to  lead 
in  air.  food,  water  and  dust.  In  rural 
areas.  Americans  not  occupationally 
exposed  to  lead  are  estimated  to 
consume  40-60  ng  Pb/day.  This  level  of 
exposure  is  referred  to  as  the  baseline 
exposure  for  the  American  population 
because  it  is  unavoidable  except  by 
drastic  change  in  Ufestyle  or  by 
regulation  of  lead  in  foods  or  ambient 
air.  Forty-four  percent  of  the  baseline 
consumption  of  lead  by  children  is 
estimated  to  result  from  consumption  of 
0.1  g  of  dust  per  day.  Ninety  percent  of 
this  dust  lead  is  of  atmospheric  origin 
(U.S.  EPA,  1984.  Air  Quality  Criteria  for 
Lead.  EPA  6008-23-028B). 

Leaded  gasoline  combustion  in 
vehicles  accounts  for  about  90  percent 
of  the  total  anthropogenic  input  of  lead 
to  the  atmosphere.  Atmospheric  lead 
concentrations  can  range  from  0.000076 
fig/m»  in  remote  areas  to  10  fig/m'  near 
point  sources;  EPA  data  show  the 
average  annual  values  in  most  areas  to 
be  below  1.0  /tg/m».  The  EPA  has 
estimated  respiratory  intake  of  lead  to 
be  about  1  |ig/day  for  the  adult  and  0.5 
/ig/day  for  a  2  year  old  child  (U.S.  EPA, 
1985.  Occurrence  of  Lead  in  Drinking 
Water,  Food,  Air  U.S.  EPA,  1984  Air 
Quality  Criteria  for  Lead.  EPA-600/8- 
83-028B). 

The  route  by  which  adults  and  older 
children  in  the  baseline  population  of 
the  U.S.  receive  the  largest  proportion  of 
lead  intake  is  through  foods. 
Atmospheric  lead  may  be  added  to  food 
crops  in  the  field  or  pasture,  during  the 
transportation  to  the  market,  during 
processing,  and  during  kitchen 
preparation.  Metallic  lead,  mainly  from 
solder,  may  be  added  during  processing 
and  packaging.  Other  sources  of  lead,  as 
yet  undetermined,  increase  the  lead 
content  of  food  between  the  field  and 
dinner  table.  American  children,  adult 
females  and  adult  males  are  estimated 
to  consume  19.  25.  and  36  ;tg  Pb/day, 
respectively,  in  milk  and  nonbeverage 
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foods,  plus  an  additional  7. 11.  and  19  ^g 
Pb/day.  respectively,  in  water  and  other 
beverages.  The  added  exposure  from 
living  in  an  urban  environment  is  about 
28  fig/ day  for  adults.  91  ^g/day  for 
children  and  36.2  fig/day  for  the  6- 
month  old  infant  (U.S.  EPA.  1985. 
Occurrence  of  Lead  in  Drinking  Water, 
Food  and  Air  U.S.  EPA,  1984.  Air 
Quality  Criteria  for  Lead). 

Lead  enters  drinking  water  primarily 
as  a  result  of  corrosion  of  plumbing, 
particularly  in  areas  having 
plumbosolvent.  i.e.,  soft,  acidic 
{pH<6.5)  waters.  Data  from  federal 
monitoring  surveys  show  that  lead  was 


quantified  (at  levels  above  5  ;ig/l)  in  006 
out  of  1,200  (75.5%)  of  ground  water 
supplies  sampled.  The  mean  of  the 
positive  values  was  approximately  26 
;i.g/l,  with  a  range  of  W80  ;ig/l.  In 
surface  water  supplies,  lead  was 
observed  at  levels  of  about  5  ;ig/l  in  205 
out  of  273  (76.2%)  supplies  sampled.  The 
mean  of  the  positive  values  was 
approximately  24  /ig/l  with  a  range  of 
5-164  ^g/1.  The  above  data  include  the 
Rural  Water  Survey  (RWS)  for  which 
the  validity  of  the  lead  data  have  been 
questioned.  Excluding  the  RWS,  the 
values  are: 


Souro* 

Paroeot  positiva 
(>  5)18/1) 

Maan  ol  poaitivea 

Ranga 

Ground  water 



76.3  (538/706) 
84.0(100/119) 

13/4fl/l 

S-182M/L 
S-423|ig/t 

Surfaotwaiar 

Compliance  monitoring  data  for  the 
Interim  Regulations  indicate  that  66 
public  water  supplies  (59  ground  water 
and  7  surface  water)  were  reported  to 
exceed  the  current  MCL  of  50  ^g/1. 
Fourteen  of  the  groimd  water  supplies 
and  3  of  the  surface  water  supplies  had 
levels  above  150  ;ig/l. 

Health  Effects.  The  health  effects  of 
lead  in  both  humans  and  animals  are 
generally  measured  by  relating  blood 
lead  (PbB)  levels  to  adverse  effects. 
Numerous  studies  have  been  carried  out 
in  which  PbB  levels  of  people  across  the 
United  States  have  been  measured,  and 
these  levels  correlated  with  adverse 
effects.  This  type  of  measurement  has 
not  been  done  for  most  other  chemicals, 
where  the  effects  are  described  in  terms 
of  concentration  of  intake  of  the 
chemical.  For  the  purpose  of  deriving  an 
RMCL,  the  PbB  levels  at  which  adverse 
effects  occur  will  be  evaluated,  and 
these  levels  will  be  related  to  lead  levels 
in  drinking  water. 

As  discussed  elsewhere  in  recent  EPA 
assessments  of  the  health  effects  of  lead 
(Quantification  of  Toxicological  Effects 
of  Lead  for  Drinking  Water;  U.S.  EPA, 
1984.  Air  Quality  Criteria  for  Lead),  the 
most  serious  effects  associated  with 
markedly  elevated  blood  lead  levels  are 
severe  neurotoxic  effects  that  include 
irreversible  brain  damage,  as  indexed 
by  the  occurrence  of  acute  or  chronic 
encephalophatic  symptoms;  for  most 
adults  such  damage  typically  does  not 
occur  until  PbB  levels  exceed  100-120 
^ig/dl  (Kehoe.  R.A.  1961a.  The 
Metabolism  of  Lead  in  Man  in  Health 
and  Disease:  the  Normal  Metabolism  of 
Lead  (The  Harben  Lectures,  1960).  I.R. 
Inst.  Public  Health  Hyg.  24, 129-143; 
Smith.  F.L.  Rathmell.  T.K..  Marcil,  GE. 
1938.  The  Early  Diagnosis  of  Acute  and 


Latent  Plumbism.  Am.  ].  Clin. 
Pathology).  Often  associated  writh 
encephalopathic  symptoms  at  such  PbB 
levels  are  severe  gastrointestinal 
symptoms  and  objective  signs  of  effects 
on  several  other  organ  systems.  Precise 
thre8hold(s)  for  occurrence  of  overt 
neiu-ological  and  gastrointestinal  signs 
and  symptoms  of  lead  exposure  in  cases 
of  subencephalopathic  lead  intoxication 
remain  to  be  established,  but  such 
effects  have  been  observed  in  adult  lead 
workers  at  PbB  levels  as  low  as  40-60 
/ig/dl.  Other  types  of  health  effects 
occur  coincident  with  the  above  overt 
neurological  and  gastrointestinal 
symptoms  indicative  of  marked  lead 
intoxication.  These  range  from  frank 
peripheral  neuropathies  to  chronic 
nephropathy  and  anemia. 

Toward  the  lower  range  of  blood  lead 
levels  associated  with  overt  lead 
intoxication  (Quantification  of 
Toxicological  Effects  of  Lead  in  Drinking 
Water.  U.S.  EPA.  1984.  Air  Quality 
Criteria  for  Lead),  less  severe  but 
important  signs  of  impairment  in  normal 
physiological  functioning  in  several 
organ  systems  are  evident  among 
apparently  asymptomatic  lead-exposed 
adults,  including:  (1)  Slowed  nerve 
conduction  velocities  indicative  of 
peripheral  nerve  dysfunction  (at  PbB 
levels  as  low  as  30-40  p^g/dl) 
(Seppalainen.  et  al.  1975.  Subclinical 
Neuropathy  at  "Safe"  Levels  of  Lead 
Exposure.  Arch.  Environ.  Health  30:180- 
183);  (2)  altered  testicular  function  (at 
40-50  jAg/dl)  (Lancranjan,  et  al.  1975. 
Reproductive  Ability  of  Workmen 
Occupationally  Exposed  to  Lead.  Arch. 
Environ.  Hlth.  30:396-401);  and  (3) 
reduced  hemoglobin  production  (at 
approximately  50  ^g/dl)  (Zielhuis.  R.L 
1975.  Dose-Response  Relationships  for 


Inorganic  Lead.  I.  Biochemical  and 
Haematological  Responses.  Int.  Arch. 
Occup.  Environ.  Health.  35:1-18),  and 
other  signs  of  impaired  heme  synthesis 
evident  at  still  lower  PbB  levels.  All  of 
these  effects  point  toward  a  generalized 
impairment  of  normal  physiological 
functioning  across  severs  different 
organ  systems,  which  becomes  evident 
as  adult  PbB  levels  exceed  30-40  ;ig/dl. 
Evidence  for  impaired  heme  synthesis 
effects  in  blood  ocair  at  even  lower  PbB 
levels  in  adults. 

New  research  findings  demonstrating 
a  relationship  between  blood  lead  levels 
and  increases  in  blood  pressure  have 
appeared  in  the  published  literature 
(Harlan,  et  al.  1985.  Blood  Lead  and 
Blood  Pressure.  JAMA.  253:530-534; 
Pirkle,  et  al.  1985.  The  Relationship 
Between  Blood  Lead  Levels  and  Blood 
Pressure  and  its  Cardiovascular  Risk 
Implications.  Am.  Joum.  Epid.  21:240- 
258).  A  preliminary  review  of  this  work 
indicates  a  statistically  significant 
correlation  between  blood  lead  levels 
and  diastolic  blood  pressure  in  white 
males,  ages  40-59,  with  no  threshold 
apparent  in  the  range  of  6-30  ^g/dl. 
Possible  increases  in  risk  of  more  severe 
medical  events  (stroke,  heart  attack, 
death)  associated  vn\h  lead-induced 
increases  in  blood  pressure  are  also 
estimated  in  one  of  the  recently 
published  analyses  (Pirkle,  et  al.  1985. 
The  Relationship  Between  Blood  Lead 
Levels  and  Blood  Pressure  and  its 
Cardiovascular  Risk  Implications.  Am. 
Joum.  Epid.  21:246-258). 

Children  represent  a  sensitive 
subpopulation  with  regard  to  lead 
toxicity.  As  with  adults,  lead  affects 
many  different  organ  system  and 
biochemical/physiological  process 
across  a  wide  range  of  exposure  levels. 
Effective  blood  levels  for  producing 
encephalopathy  or  death  in  children  are 
lower  than  for  adults,  starting  at 
approximately  80-100  fig/dl.  Permanent, 
severe  mental  retardation  and  other 
marked  neurological  deficits  are  among 
lasting  neurological  sequelae  typically 
seen  in  cases  of  nonfatal  childhood  lead 
encephalopathy.  Other  overt 
neurological  signs  and  symptoms  of 
subencephalopathic  lead  intoxication 
are  evident  in  children  at  lower  PbB 
levels  (e.g.,  peripheral  neuropathies 
detected  in  some  children  at  levels  as 
low  as  40-60  >tg/dl).  Chronic 
nephropathy,  indexed  by  aminoaciduria, 
is  most  evident  at  high  exposure  levels 
over  100  ;ig/dl,  but  may  also  exist  at 
lower  PbB  levels  (e.g.,  70-80  ^g/dl).  In 
addition,  colic  and  other  overt 
gastrointestinal  symptons  clearly  occur 
at  similar  or  lower  PbB  levels  in 
children,  at  least  down  to  60  ;ig/dl. 
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Frank  anemia  is  also  evident  by  70  ^/ 
dl.  representing  an  extreme 
manifestation  of  reduced  hemoglobin 
synthesis  observed  at  PbB  levels  as  low 
as  40  /xg/dl,  along  with  other  signs  of 
marked  heme  synthesis  inhibition  at 
that  exposure  level.  All  of  these  effects 
are  reflective  of  the  widespread  marked 
impact  of  lead  on  the  normal 
physiological  functioning  of  many 
different  organ  systems;  some  are 
evident  in  diildren  at  PbB  levels  as  low 
as  40  /ig/dl,  and  all  are  widely  r  jcepted 
as  clearly  adverse  health  effects. 

Additional  studies  demonstrate 
evidence  for  further,  important  health 
effects  occurring  in  non-overtly  lead 
intoxicated  children  at  similar  or  lower 
blood  lead  levels  than  those  indicated 
above.  Among  the  most  important  and 
controversial  of  these  ejects  are 
neuropsychological  and 
electrophysiological  effects  evaluated  as 
being  associated  with  low-level  lead 
exposures  in  non-overtly  lead- 
intoxicated  children.  None  of  the 
available  studies  on  CNS  effects, 
individually,  can  be  said  to  prove 
conclusively  that  significant  cognitive 
(IQ]  or  behavioral  effects  occur  in 
children  at  PbB  levels  <30  /ig/dl. 
Rather,  the  collective  neurobehavioral 
studies  of  CNS  cognitive  (IQ)  effects  can 
probably  now  most  reasonably  be 
interpreted  as  being  indicative  of  likely 
associations  between  neuropsychologic 
deficits  in  young  children  and  PbB  levels 
ranging  as  low  as  30-50  ;ig/dl,  and  of 
possibly  some  small  risk  at  somewhat 
lower  levels  (15-30  iigjdl]. 

Also  of  considerable  importance  are 
studies  which  provide  evidence  of 
changes  in  EEG  brain  wave  patterns  and 
CNS  evoked  potential  responses  in  non- 
overtly  lead  intoxicated  children. 
Research  results  demonstrate  clear, 
statistically  significant  associations 
between  electrophysiological  (SW 
voltage)  change  and  PbB  levels  in  the 
range  of  30-55  ;ig/dl  and  analogous 
associations  at  PbB  levels  below  30  pg/ 
dl  (with  no  evident  threshold  down  to  6 
fig/dl)  (Otto,  1981.  Effects  of  Age  and 
Body  Lead  Burden  on  CNS  Function  m 
Young  Children.  L  Slow  Cortical 
Potentials.  Electroencephalogr.  Clin. 
NeurophysioL  52:229-239).  In  this  case, 
the  presence  of  electrophysiological 
changes  observed  upon  follow-up  of 
some  of  the  same  children  two  and  five 
years  later  suggests  persistence  of  such 
effects  even  in  the  face  of  later  declines 
in  PbB  levels  and.  therefore,  possible 
long-term  persistence  of  the  observed 
electrophysiological  CNS  changes  (Otto. 
1984.  Five  year  follow-up  study  of 
children  with  low  to  moderate  lead 
absorption:  electrophysiologic 


evahiation.  Presented  at  Second 
International  Conference  on  Prospective 
Lead  Studies.  April.  Cincinnati.  OH). 
However,  the  reported 
electrophysiological  effects  in  this  case 
were  not  found  to  be  significantly 
associated  with  IQ  decrements  and  in 
general,  the  medical  significance  of 
many  of  the  electrophysiological 
alterations  induced  by  low-level  lead 
exposure  remains  to  be  elucidated. 
However,  the  effects  on  auditory 
brainstem  evoked  potentials  observed 
across  the  range  of  PbB  levels  of  6  and 
59  ^g/dl  may  be  an  indication  of  subtle 
neurological  impairment  (Otto,  et  al.. 
1984). 

Research  concerning  lead-induced 
effects  on  heme  synthesis  also  provides 
information  of  the  importance  in 
■  evaluating  what  blood  lead  levels  are 
associated  with  significant  health 
effects  in  children.  Lead  affects  heme 
synthesis  at  several  points  in  its 
metabolic  pathway,  with  consequent 
impact  on  the  normal  functioning  of 
many  body  tissues.  The  activity  of  the 
enzyme  ALA-S,  catalyzing  the  rate- 
limiting  step  of  heme  synthesis,  does  not 
appear  to  be  significantly  affected  until 
PbB  levels  reach  or  exceed 
approximately  40  fig/dl.  However, 
inhibition  of  the  enzyme  ALA-D,  which 
catalizes  the  conversion  of  ALA  to 
porphobilinogen  as  a  further  step  in  the 
heme  biosynthetic  pathway,  has  been 
observed  in  humans  and  other 
mammalian  species  at  PbB  levels  even 
below  10-15  fig/dl  with  no  dear 
threshold  evident  Correlations  between 
erythrocyte  and  hepatic  ALA-D  activity 
inhibition  in  lead  workers  at  PbB  levels 
in  the  range  of  12-56  ^g/dl  suggest  that 
ALA-D  activity  in  soft  tissues  (e.g., 
brain,  liver,  kidney,  etc.)  may  be 
inhibited  at  similar  PbB  levels  at  which 
erythrocyte  ALA-D  activity  inhibition 
occurs,  resulting  in  accumulations  of 
ALA  in  bodi  blood  and  soft  tissues. 

Lead  also  affects  heme  synthesis 
beyond  metabolic  steps  involving  ALA, 
leading  to  the  accumulation  of  porphyrin 
in  erythrocytes  as  the  result  of  impaired 
iron  insertion  into  the  porphyrin  moiety 
to  form  heme.  The  prophyrin  acquires  a 
zinc  ion  in  lieu  of  the  native  iron,  and 
the  resulting  accumulation  in  blood  of 
zinc  protoporphyrin  (ZPP)  tightly  bound 
to  erythrocytes  for  their  entire  life  (120 
days)  represents  a  commonly  employed 
index  of  lead  exposure  for  medical 
screening  purposes.  The  threshold  for 
elevation  of  erythrocyte  protoporphyrin 
(EP)  levels  is  well-established  as  being 
25-30  ug/dl  in  adults  and  approximately 
15  ^g/dl  for  young  children. 

Recently,  it  has  also  been 
demonstrated  in  children  that  lead  is 


negatively  correlated  with  circulating 
levels  of  the  vitamin  D  hormone.  1,25- 
dihydroxyvitamin  D,  with  no  evident 
threshold,  down  to  12  fig/dl  of  PbB 
(Rosen.  J.F.  1964.  MeUbolic  and  Cellular 
Effects  of  Lead:  A  Guide  to  Low  Level 
Lead  Toxicity  in  Children.  In:  Mahaffey, 
KJl.  ed.  Dietary  and  Environmental 
Exposure  to  Lead.  In  press;  Mahaffey.  et 
al.  1982.  Association  Between  Age. 
Blood  Lead  Concentration  and  serum 
1.25-Dihydroxycholecalciferol  Levels  in 
Children.  Am.  J.  Clin.  Nutr.  35:1327).  This 
effect  of  lead  is  of  considerable 
significance  on  two  counts:  (1)  Altered 
levels  of  1.25-(OH)»-vitamin  D  not  only 
impact  calcium  homeostasis  (affecting 
mineral  metabolism,  calcium  as  a 
second  messenger  and  calcium  as  a 
mediator  of  cyclic  nucleotide 
metabolism),  but  also  likely  impact  its 
known  role  in  immuno-regulation  and 
mediation  of  tumorigenesis;  and  (2)  the 
effect  of  lead  on  l,25-(OH)t-vitanun  D  is 
a  particularly  robust  one.  with  PbB 
levels  of  30-50  /ig/dl  resulting  in 
decreases  in  the  hormone  that  overlap 
comparable  degrees  of  decrease  seen  in 
severe  kidney  injury  or  certain  genetic 
diseases  (Rosen,  ).F.  1983.  The 
Metabolism  of  Lead  in  Isolated  Bone 
Cell  Populations:  Interactions  Between 
Lead  and  Calcium.  Toxicol.  Appl. 
Pharmacol.  71:101;  Rosen.  J.F.  and  R.W. 
Chesney.  1983.  Circulating  Calcitriol 
Concentrations  in  Health  and  Disease.  ). 
Pediatr.  (St  Louis)  103:1). 

Erythrocyte  Py-5-N  activity  in  children 
has  also  been  demonstrated  to  be 
negatively  impacted  by  lead  at 
exposures  resulting  in  blood  lead  levels 
markedly  below  30  ^g/dl  (i.e.,  to  levels 
below  10  fig/dl  with  no  evident 
threshold).  Extensive  reserve  capacity 
exists  for  this  blood  enzyme,  such  that  it 
is  not  markedly  depleted  until  PbB 
levels  reach  approximately  30-40  /ig/dl. 
arguing  for  the  Py-5-N  effect  in  and  of 
itself  as  perhaps  not  being  particularly 
adverse  until  such  blood  lead  levels  are 
reached.  However,  the  observation  of 
Py-5-N  inhibition  is  more  arguably 
indicative  of  wider-spread  impacts  on 
pyrimidine  metabolism  in  general  (i.e., 
in  additional  organs  and  tissues  besides 
blood],  such  that  lead  exposures  lower 
than  30  fig/dl  resulting  in  measurable 
Py-5-N  inhibition  in  erythrocytes  may  be 
of  greater  medical  concern  when  viewed 
from  this  broader  perspective. 

In  addition  to  the  above  health  effects 
in  adults  and  children,  experimental 
evidence  exists  for  carcinogenic  activity 
(renal  tumors)  associated  with  oral 
ingestion  of  high  doses  of  lead  in  at  least 
one  mammalian  species  (i.e.,  the  rat) 
and  some  cases  of  renal  tumors  in  long- 
exposed  human  lead  workers.  The  issue 
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of  lead  cardnogenjcity  remains  to  be 
resolved  in  light  of  the  other  more 
extensive  epidemiology  studies  which 
did  not  detect  increased  tumor  inciHf^nce 
among  lead-exposed  human 
populations.  The  lARC  have  classified 
lead  in  Group  3;  inadequate  evidence  for 
carcinogenicity  to  humans,  sufficient 
evidence  of  carcinogenicity  to  animals 
(for  some  salts),  inadequate  evidence  for 
activity  in  short-term  tests.  Lead  has 
been  dassified  in  EPA's  Group  B2, 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment  based 
upon  evidence  of  kidney  tumors  in  rats 
by  the  oral  route.  However,  the  dosages 
that  induced  the  kidney  tumors  in  rats 
were  very  high  (beyond  the  lethal  dose 
in  humans)  and  several  extensive 
epidemiology  studies  did  not  show  an 
association  between  lead  exposure  and 
increased  timior  incidences  in 
occupationally  exposed  workers.  In 
view  of  the  above  issues,  the  RMCL  for 
lead  will  not  be  set  based  upon 
carcinogenic  endpoints,  instead  other 
sensitive  endpoints  will  be  the  basis. 

The  current  MCL  for  lead,  under  the 
National  Interim  Primary  Drinking 
Water  Regulations,  is  0.05  mg/1.  TTiis 
level  was  based  upon  an  estimation  that 
this  level  in  drinking  water  would 
contribute  25  to  33  percent  of  the  lead 
normally  ingested  for  a  child  and  33 
percent  of  that  in  food  for  an  adult. 

The  NAS  (Drinking  Water  and 
Health,  1984  Vol.  V)  has  stated  that  the 
current  drinking  water  standard  of  0J050 
mg/1  may  not.  in  view  of  other  sources 
of  environmental  exposure,  provide,  a 
sufficient  margin  of  safety,  particularly 
for  fetuses  and  young  growing  children. 
The  WHO  guidelines  for  drinking  water 
(1984)  suggest  that  lead  should  not 
exceed  0.050  mg/1.  This  level  was  based 
uj^n  a  provisional  tolerable  weekly 
intake  of  3  mg  of  lead  per  person 
established  in  1972  by  the  Joint  FAO/ 
WHO  Expert  Committee  on  Food 
Additives.  Assuming  a  drinking  water 
lead  level  of  0.050  mg/1,  the  3  mg  weekly 
intake  would  not  be  exceeded  even  with 
a  daily  diet  containing  0.3  mg  of  lead 
and  the  WHO  concluded  that  this 
allowed  for  some  margin  of  safety.  New 
data  indicate  that  adverse  health  effects 
from  lead  occur  at  lower  blood  lead 
levels  than  believed  in  1972  when  the 
tolerable  weekly  intake  was 
established. 

EPA's  ambient  water  quality  criteria 
(U.S.  EPA.  1980.  Ambient  Water  Quality 
Criteria  for  Lead.  EPA  440/5-80-057)  for 
human  health,  which  considers  ingestion 
of  water  and  contaminated  aquatic 
organisms,  is  0.050  mg/1.  This  value  was 
based  upon  an  analysis  which 
concluded  that  the  present  drinking 


water  standard  of  0.050  mg/1  may  be 
viewed  as  representing  the  upper  limit 
of  acceptability. 

Short-term  assessments  have  not  been 
determined  for  lead  because,  other  than 
in  cases  of  acute  exposures  to  rather 
high  lead  levels,  it  generally  takes  a 
sustained  exposure  to  lead  for  many 
days  to  produce  body  lead  levels 
capable  of  inducing  adverse  effects. 

At  blood  lead  levels  below  30  ftg/dl. 
many  of  the  different  effects  reported  as 
being  associated  with  lead  exposure 
might  be  argued  as  8ep€u«tely  not  being 
of  clear  medical  significance,  although 
each  are  indicative  of  interference  by 
lead  with  normal  physiological 
processes.  On  the  other  hand,  the 
collective  impact  of  all  of  the  observed 
effects  (representing  potentially 
impaired  functioning  and  depleted 
reserve  capacities  of  many  different 
tissues  and  organs)  may,  at  some  point 
distinctly  below  30  fig/dl,  be  seen  as 
representing  an  adverse  pattern  of 
effects  worthy  of  avoidance  with  some 
added  margin  of  safety.  The  onset  of 
signs  of  detectable  heme  synthesis 
impairment  in  many  different  organ 
systems,  indications  of  increasing 
degrees  of  pyrimidine  metabolism 
interference,  signs  of  altered  nervous 
system  activity,  and  interference  in 
vitamin-D  metabolism  start  appearing  at 
PbB  levels  around  10-15  ^g/dl.  All  of 
these  effects  could  be  viewed  as 
becoming  sufficiently  adverse  to 
warrant  avoidance  when  the  various 
effects  come  to  represent  marked 
deviations  from  normal  as  PbB  levels 
exceed  20-25  ng/dl. 

An  additional  concern  is  one  recent 
report  that  an  increase  of  5  ^g/1  in  the 
blood  lead  levels  produced  a 
concomitant  increase  in  diastolic  blood 
pressure  of  approximately  2  mm  Hg  in 
white  males,  ages  40-59. 

If  one  assumes  that  infants  consuming 
formula  reconstituted  from  tap  water  are 
the  most  sensitive  subpopulation  under 
consideration,  and  that  a  blood  lead 
concentration  of  15-20  /ig/dl  is  the  level 
of  concern,  it  is  possible  to  calculate  the 
lead  level  in  drinking  water  at  which 
this  group  would  be  at  risk.  If  15  ftg/dl 
were  selected  as  the  level  of  concern 
and  using  a  conversion  factor  of  6.25  to 
convert  from  PbB  to  lead  in  drinking 
water  (Ryu,  et  al.  Dietary  Intake  of  Lead 
and  Blood  Lead  Concentration  in  Early 
Infancy.  Am.  J.  Dis.  Child.  137:886-891), 
the  following  calculation  can  be  made: 
15  fig/dl  X  6.25  =  94  fig/l  (assuming 
consumption  of  1  liter  of  water  per  day). 
Several  alternatives  are  available  in 
terms  of  the  application  of  an 
uncertainty  factor.  One  alternative  is  to 
assume  an  uncertainty  factor  of  five. 


which  would  correspond  to  a  drinking 
water  lead  level  of  20  ^g/1,  if  drinking 
water  were  the  sole  source  of  exposure. 
An  uncertainty  factor  of  five  could  be 
assumed  instead  of  the  traditional  factor 
of  10  for  human  studies,  since  extremely 
subtle  effects  in  a  sensitive 
subpopulation  (infants  and  children) 
were  the  endpoints  upon  which  the  level 
of  concern  was  selected.  A  second 
alternative  consists  of  applying  an 
uncertainty  factor  of  10,  resulting  in  a 
drinking  water  lead  level  of  10  /tg/L 

A  second  option  consists  of  using  20 
^g/dl  as  the  level  of  concern,  converting 
this  blood  lead  level  to  drinking  water 
lead  as  was  done  in  the  first  option 
(resulting  in  125  ftg/1),  and  applying  an 
uncertainty  factor.  If  an  uncertainty 
factor  of  10  was  applied,  this  would 
correspond  to  a  drinking  water  lead 
level  of  13  fig/1.  A  second  alternative 
consists  of  applying  an  uncertainty 
factor  of  5,  cdrresponding  to  a  drinking 
water  lead  level  of  25  fig/l. 

A  third  option  would  be  to  set  the 
RMCL  at  zero,  since  the  health  effects 
seen  are  often  extremely  subtle  effects 
that  may  not  have  a  threshold. 

Exposure  to  lead  results  in  effects  on 
the  nervous  system,  hematopoietic 
system  and  other  physiological 
processes.  Due  to  these  effects  and  the 
significant  occurrence  potential  in 
drinking  water,  EPA  is  proposing  to 
continue  to  regulate  lead.  EPA  is 
proposing  an  RMCL  of  0.020  ftg/l  based 
upon  the  effects  of  lead  in  infants  as  a 
sensitive  subpopulation.  Comments  are 
requested  on  all  of  the  issues  outlined 
below  and  on  the  additional  options 
proposed  for  setting  the  RMCL 

Questions  for  Comment: 

1.  Is  it  most  appropriate  to  base  the 
RMCL  upon  a  single  health  effect 
endpoint,  or  a  constellation  of  effects? 

2.  What  uncertainty  factor  should  be 
included  in  setting  the  RMCL  for  lead? 

3.  To  what  extent  should  possible 
carcinogenic  effects  of  lead  be  taken 
into  account  as  a  margin  of  safety 
consideration? 

4.  What  is  the  most  appropriate  model 
to  relate  blood  lead  levels  with  drinking 
water  levels? 

5.  Are  women  of  child  bearing  age,  the 
developing  fetus,  the  neonate  or  the  one 
to  three  year  old  child  the  most  sensitive 
subpopulation(s)? 

6.  Which  of  the  options  presented  for 
developing  an  RMCL  for  lead  is  most 
appropriate  given  currently  available 
knowledge  about  lead  health  effects  and 
exposures? 

8.  Mercury 

Mercury  exists  in  two  basic  forms;  the 
inorganic  salt  and  organic  mercury 
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compounds  (methyl  mercury).  Mercury 
levels  in  coal  range  from  10-46,000  ppb, 
through  generally  it  is  in  the  range  of 
200-400  ppb,  with  soil  concentrations 
ranging  from  30-300  ppb.  Most  of  the 
known  areas  with  substantially  elevated 
mercury  in  geologic  materials  are  found 
in  California,  Nevada,  Oregon  and 
Washington. 

The  major  use  of  mercury  is  in 
electrical  equipment  (batteries,  lamps, 
switches,  and  rectifiers).  It  is  also  used 
in  the  chloralkali  industry  as  a  flowing 
cathode  for  electrolytic  deposition  of 
salt  brine  into  chlorine,  sodium 
hydroxide  and  hydrogen. 

Mercury  may  also  enter  tfie 
environment  from  mining,  smelting,  and 
fossil  fuel  combustion.  Natural 
processes  such  as  volcanic  activity, 
geothermal  activity  and  volatilization 
from  mineral  deposits  result  in  mercury 
entering  the  atmosphere. 

Analytical  Methods,  Analytical 
methods  available  for  analyzing 
mercury  in  drinking  water  include  the 
manual  cold  vapor  and  automated  cold 
vapor  techniques. 

Human  Exposure.  Mercury  is 
introduced  into  the  air  from  both  natural 
and  anthropogenic  sources.  Ambient 
levels  of  mercury  range  between  10-20 
ng/m*.  In  areas  near  coal-fired  power 
plants,  levels  be  as  high  as  1000  ng/m*. 
Usually  high  concentrations  of  laoOO- 
15,000  ng/m'have  been  reported  near 
rice  fields  where  mercury  fungicides 
have  been,  used  and  in  the  vicinity  of 
mercury  mines. 

The  average  daily  absorption  of 
atmospheric  mercury  for  an  adult  male 
is  estimated  to  be  approximately  320  ng, 
based  upon  an  average  atmospheric 
coneentration  of  20  ng/m*,  a  ventilation 
rate  of  20  m*  and  the  assumption  that  80 
percent  of  the  inhaled  rate  is  absorbed. 
Food  is  a  primary  source  of  exposure 
to  mercury,  and  the  major  dietary  source 
appears  to  be  the  consumption  offish. 
The  FDA  estimated  the  dietary  intake  of 
mercury  to  be  4.3  ;tg/day  for  the  adult 
male  (excluding  beverages),  of  which  3.8 
/ig  comes  from  meat,  fish,  and  poultry 
categories. 

Almost  all  mercury  detected  to  date  in 
drinking  water  is  in  the  form  of 
inorganic  mercury.  Compliance 
monitoring  indicates  that  12  ground 
water  and  11  surface  water  supplies 
have  reported  levels  above  2  ^g/1.  All  of 
the  ground  water  supplies  serve  less 
than  5,000  people  whereas  five  of  the 
surface  water  supplies  serve  more  than 
10,000  people. 

There  is  only  limited  federal  survey 
data  on  mercury.  Of  106  ground  water 
supplies  sampled  between  1978  and 
1980,  32  (30%)  were  found  to  have  levels 
above  as  fig/l  and  14  (13%)  were  found 


to  have  levels  above  2  /xg/l.  In  surface 
water  supplies,  mercury  was  observed 
at  levels  of  0.5  ^g/1  in  10  out  of  31 
supplies  sampled  (32%),  with  5  supplies 
(16%)  at  levels  above  2  ;ig/l.  It  is  not 
clear  why  the  federal  surveys  suggest  a 
substantially  higher  frequency  of 
occurrence  above  2  /ig/l  than  is 
indicated  by  the  compliance  monitoring 
results.  The  major  source  of  federal 
survey  data  was  the  Rural  Water 
Survey. 

Health  Effects.  Inorganic  mercury  is 
poorly  absorbed  through  the  gastro- 
intestinal tract,  does  not  penetrate  cell 
membranes  rapidly  and  is  less  toxic 
than  methyl  mercury.  The  principal 
target  organ  of  inorganic  mercury  is  the 
kidney.  Methyl  mercury  compounds 
exert  their  toxicologic  effect  on  the 
central  nervous  system.  Contamination 
of  fish  and  shellfish  by  methyl  mercury 
compounds  has  resulted  in  Minamata 
Disease  in  Japan,  characterized  by 
mental  disturbances,  ataxia,  disturbance 
in  speech  and  hearing  impairment. 

Short-term  assessment  values  were 
not  calculated  for  mercury  due  to 
insufficient  data.  A  provisional  AADI 
was  calculated  for  inorganic  mercury 
based  upon  a  study  (Druet,  et  al.  1978. 
Immune  Type  Glomerulonephritis 
Induced  by  Mercuric  Chloride  in  the 
Brown  Norway  Rat.  Ann.  Immunol 
129C:777-792)  in  which  rats  were 
exposed  to  inorganic  mercury  salts  for  8 
to  12  weeks  through  subcutaneous 
injection.  The  primary  endpoints 
evaluated  were  antibody  formation  and 
proteinuria,  with  proteinuria  seen  at 
doses  of  100  fig/kg  and  above,  but  not  at 
50  /ig/kg.  In  the  50  Mg/kg  exposure 
group,  a  total  of  36  doses  totalling  1800 
Hg/kg  were  injected  over  the  84-day 
period.  TTie  NOAEL  was  determined  to 
be  50  jig/kg/day  and  a  factor  of  0.739  to 
adjust  for  the  percentage  by  weight  of 
mercury  in  mercuric  chloride  was 
included  in  the  development  of  the 
provisional  AADI.  An  uncertainty  factor 
of  1000  was  applied  because 
proteinurea.  an  adverse  health  effect, 
occurred  at  concentrations  of  mercury 
only  twice  the  NOAEL  To  compensate 
for  the  difference  in  absorption  between 
subcutaneous  and  oral  exposure,  an 
absorption  factor  of  10  was  used, 
resulting  in  a  provisional  AADI  of  0.0055 
mg/1.  This  value  was  based  upon 
inorganic  mercury  because  almost  all 
mercury  in  drinking  water  is  thought  to 
be  in  the  form  of  inorganic  mercury. 
The  lARC  have  not  evaluated  the 
carcinogenic  potential  of  mercury. 
Mercury  Ijas  been  classified  in  EPA's 
Group  D.  according  to  EPA's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  based  upon  inadequate 
data  in  animals  and  humans. 


The  WHO  guideline  (1984)  for 
mercury  in  drinking  water  is  0.001  mg/1 
and  applies  to  all  chemical  forms  of 
mercury.  This  level  was  based  upon  the 
determination  that  2  liters  of  water 
containing  0.001  mg/1  mercury  would 
normally  contribute  less  than  10  percent 
of  the  tolerable  intake  of  mercury.  EPA's 
ambient  water  quality  criterion  (U.S 
EPA.  1980.  Ambient  Water  Quality 
Criteria  for  Mercury.  EPA  440/5-80-058) 
for  human  health  considering  ingestion 
of  water  is  0.000144  mg/1.  This  was 
based  upon  the  ingestion  of  water  and 
contaminated  aquatic  organisms  which 
contain  methyl  mercury. 

Exposure  to  inorganic  mercury 
compounds  at  high  levels  results  in  renal 
effects.  Because  inorganic  mercury  is  the 
form  of  merciuy  detected  in  drinking 
water,  has  widespread  occurrence  and 
may  have  adverse  health  effects,  a 
revised  regulation  is  proposed.  An 
RMCL  for  inorganic  mercury  of  0.003 
mg/1  is  proposed,  based  upon  a 
provisional  AADI  of  0.0055  mg/1  with 
data  on  human  exposure  factored  in 
(0.0043  mg/day  via  the  diet  and  0.001 
mg/day  via  air). 
Question  for  Comment: 
1.  Should  a  separate  RMCL  be 
proposed  for  organic  mercury 
compounds? 

9.  Nitrate  and  Nitrite 

Nitrate  is  the  more  stable  oxidized 
form  of  combined  nitrogen  in  most 
environmental  media.  Most  nitrogenous 
materials  in  natural  waters  tend  to  be 
converted  to  nitrate,  and,  therefore,  all 
sources  of  combined  nitrogen 
(particularly  organic  nitrogen  and 
ammonia]  should  be  considered  as 
potential  nitrate  sources.  Nitrates  occur 
naturally  in  mineral  deposits  (generally 
sodium  or  potassium  nitrate),  in  soils, 
seawater,  freshwater  systems,  the 
atmosphere  and  in  biota.  Lakes  and 
other  static  water  bodies  usually  have 
less  than  1.0  ^g/1  of  nitrate/nitrogen. 
(Generally,  the  occurrence  of  nitrate  is 
measured  and  reported  in  terms  of  its 
nitrogen  content;  1.0  ^g/1  of  nitrate/ 
nitrogen  is  equivalent  to  4.4  /ig/1  of 
nitrate.)  Ground  water  levels  of  nitrate/ 
nitrogen  may  range  up  to  20  ;ig/l  or 
more,  with  higher  levels 
characteristically  occurring  in  shallow 
aquifers  beneath  areas  of  extensive 
development.  Major  sources  of  nitrates 
or  nitrite  in  drinking  water  include 
fertilizer,  sewage  and  feedlots. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  nitrate 
and  nitrite  in  drinking  water  include  the 
colorimetric  brucine  spectrometric 
cadmium  reduction,  automated 
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kydrannc  reduction  and  autoiMfted 
cadnriuan  redaction  tedmqws. 

Huamcm  Exponre.  A  daity  reuiratory 
intake  ranging  froa  25  to  7B  ptgfday 
based  upon  reported  urban  and 
noBurbaa  tevria  of  nitrogen  oxides  has 
been  fl^i^ifiiJBBd 

Food  is  generattjr  reoogoized  aa  the 
major  sotrtse  of  ralrate  intake.  Hie 
estimated  dietary  intake  it 
approxiaately  100  ftg/day.  witfa  tS  to  M 
percent  coming  ftwB  vegetafaks  and  9 
percent  fran  cured  meats.  Most 
vegetables  contain  nitrate.  Beets,  ceiery, 
lettuce,  radislies.  and  spinach  were 
reported  to  hove  levels  ranging  from  120 
to635ppm  (d^  wei^).  Mudi  lower 
levels  (10-24  ppm)  were  reported  ior 
tomatoes.  poAatoes  and  peas. 

CoapJjaaoe  monitoriqg  indicates  that 
approximately  570  ooaumnity  public 
water  sappUes  are  providuig  water  with 
nitrate/nitrogen  levels  above  10  ftg/1  (44 
^g/1  nitrate). 

Three  national  surveys  conducted 
between  1969  and  1960  indicated  that 
835  out  of  1.479  (SOS)  ground  water 
supplies  had  nitrate/nitrogen  levels 
above  0.3  figfl  (nitmte  levels  of  1.32  ^kg/ 
1].  The  mean  nitiate/nitroBen  levels 
above  a3  fi^  was  13  pg/l  and  values 
ranged  up  to  about  22  |ig/L  There  were 
20  9X)und  water  supplies  with  levels 
above  10  /AgA  (l-4»). 

In  these  same  surveys,  nitrate/ 
nitrogen  levels  of  0.3  fig/l  were  found  in 
175  out  of  409  surface  water  supplies 
sampled  (42.8%),  with  a  mean  value  of 
1.0  fig/t.  ilie  nitrate/nitrogen  values  in 
surface  water  ranged  up  to  21  fi^l. 
There  were  5  suppRes  (1.2%)  with  levels 
above  10  pg/L  like  presence  of  nitrite  in 
drinking  water  at  significant  levels  is 
unusual  and  would  indicate  probable 
organic  contamination  (i.e..  sewage], 
lack  of  disinfection  (reducing 
conditions)  and  probable  bacterial 
contaminatian. 

Health  Effects.  The  toxicity  of  nitrate 
in  humans  is  due  to  the  body's  reduction 
of  ntrate  to  nitrite.  This  reaction  takes 
place  in  saliva  of  hrnnans  at  all  ages  and 
in  the  gastrointestinal  tract  of  infants 
during  the  first  three  months  of  Hfe.  iTie 
toxicity  of  nitrite  is  demonstrated  by 
vasodflatory/cardiovascnlar  effects  at 
high  dose  levels  and 
methemoglobinemia  at  lower  dose 
levels.  Methemoglobinemia  is  an  effect 
in  which  hemoglobin  is  oxidized  to 
methemogtobin,  resulting  in  asphyxia. 

bifants  up  to  3  months  of  age  are  the 
most  susceptible  subpoputation  with 
regard  to  nitrate.  This  is  due  to  tfte  fact 
that  m  the  adult  and  chfld,  aboat  10 
percent  of  ingested  nitrate  is 
transfomed  to  nitrite,  while  KB  percent 
of  ingested  nitrate  can  be  tranafbrmed  to 
nitrite  in  the  infant. 


The  ^ects  of  methemoglobinemia  are 
rapidfy  reversible  and  &ere  are, 
therefore,  no  ace amulutl  ve  effects. 
There  are  no  suitable  data  for 
calculating  oneway  assessment  values 
for  efther  idtrate  or  nitrite.  However,  Ae 
ten-day  assessment  valaes  for  both 
nitrate  and  nitrite  will  be  protective  Cor 
one-day  exposures. 

A  study  by  Craun.  et  al.  (1981}  was 
selected  as  Ae  basis  for  calculating  ten- 
day  assessment  values  for  nitrate  in 
adults.  Craim,  et  al.  (1981]  observed  that 
m'trate  levels  up  to  111  p.g/1  nitrate/ 
nitrogen  (fid  not  produce  me&emoglobin 
in  one  to  eight  year  old  children.  The 
data  of  Craun.  et  al.  (1981]  are 
appropriate  to  use  as  the  basis  for  a  ten- 
day  adult  assessment  of  111  ^tg/1  nitrate- 
nitrogen  because  the  child  and  the  adult 
would  be  expected  to  have  similar 
responses  to  nitrate.  Aa  uncertainty 
factor  was  net  employed  in  the 
derivation  of  the  nundier  since  the  most 
sensitive  subpepulation,  infanta,  are 
considered  separately  and  would  not 
need  to  be  protected  under  this  number. 

The  ten-day  ndult  assessment  for 
nitrite  can  be  ealcolated  using  tke  ten- 
day  nitcate  assessment  and  atsuming  a 
10  percent  conversion  of  nitrate  to 
nitrita  Thus,  the  ten-day  assessHieat  £ar 
nitrite  in  adalts  is  11  fig/1  nitrite 
nitrogen. 

As  tke  provisional  AAOI  for  both 
nitrate  and  nitrite  is  based  upon  skort- 
terra  exposore  in  the  infant,  it  is 
appropriate  to  use  the  provisional  AADl 
as  a  10-day  assessacat  Sor  the  infant 

A  provisioaal  AADI  was  cafcitfatyd 
for  nitrate/nitrogen  based  opon  die 
infant  (4  kg)  as  a  high  risk 
adipopuhrtion.  The  study  used  was  an 
epidemioiogic  study  in  vrhich  300  cases 
of  infaitf  methemo^obinemia  were 
surveyed  fWalton.  G.  1951-  Sonrey  of 
Lileratme  Relating  to  In&nt 
Methemoglobinemia  due  to  Nitrate 
Contaminated  Water.  Am.  ].  Pob.  Health 
41:986-966).  No  cases  were  associated 
with  drinking  water  containing  less  than 
10  fig/l  of  nitrate/iiitrogen.  Using  10  mg/ 
1  as  a  NOAEL,  witboat  the  appUcation  of 
an  uncertainty  factor  (lai^ge  number  of 
subjects  exhibiting  no  signs  of  toxicity], 
a  provistonat  AADl  of  10  mg/l  was 
determined  for  nitrate/nitrogen.  This 
value  would  also  be  protective  for  die 
infant  for  short-term  exposures  (1-  and 
lO-days).  For  nitrite/nitrogea.  the  same 
study  was  used,  with  an  uncertainty 
factor  of  10  applied  to  the  NOAEL  (10 
mg/l),  due  to  the  demonstrated  direct 
toxicity  of  this  chemical,  lesuJtlug  in  a 
provisionel  AADI  of  1  rag/1.  Tins  value 
would  also  be  protecfire  for  the  infant 
for  short-term  exposm^s  {1-  and  10- 
days). 


Many  studies  have  demonstrated  that 
nitrate/nitrite  administered  widi 
nitrosatable  compounds  are 
carcinogenic  in  animals.  However,  the 
carcinogenic  potential  of  nitrate/nitrite 
when  admiidstered  in  the  absence  of 
nitrosatable  compounds  has  not  been 
demonstrated.  The  lARC  have  not 
classified  nitrate/nitrite  for  potential 
carcinogenicity.  Nitrate/nitrite  have 
been  classified  in  EPA's  Croup  D. 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment,  based 
upon  inadequate  data  in  animals  and 
humans. 

The  cutcent  MCL  for  nitrate/nitrogen, 
under  the  National  Interim  Primary 
Drinking  Water  Regulations,  is  10  rag/L 
This  level  was  based  upon  human  case 
studies  in  which  fatal  poisonings  in 
infants  have  occmred  following 
ingestion  of  well  waters  ^^wtninmg 
nitrate  concentrations  greater  than  10 
mg/l  nitrate/nitrogen. 

The  WHO  guidelines  are  10  rag/1  for 
nitrate/nitrogen  and  1  mg/l  for  nitrite/ 
nitrogen.  The  basis  is  that  undesirable 
increases  in  me^emoglobin  levels  in 
blood  occur  at  levels  frora  10  mg/l  to  20 
mg/l  nitrate  and  the  ingestion  of  nitrite 
leads  to  a  more  rapid  onset  of  dioicai 
effects  and  tkus  tlie  guideline  vaine 
should  be  correspondingly  lower  (1  b^ 

1). 

Nitrate/nitrite  conpounds  have 
demonstrated  adro^e  toxic  effects  in 
infants.  Due  to  pclential  toxicity  and 
wicfe  ^iread  occurrence  in  water, 
revised  drinldag  water  regnlationB  wfll 
be  proposed.  The  RMCL  will  be  based 
upon  non-carcinogenic  effects  and 
RMCLs  dt  10  n«/l  for  nitrate /mtrogen 
and  1  mg/I  for  nitrite/nitrogea  are 
proposed.  Data  on  honaa  exposore 
were  not  factored  in  the  RMCL  becaese 
the  provisional  AADI  was  based  upon 
an  epidemiologic  study  in  which 
exposure  via  the  air  and  diet  is  already 
taken  into  account. 

Questions  for  Comment 

1.  Should  the  cardnogemc  potential  of 
nitrosatable  compounds  influence  the 
proposed  RMCLs  for  nitrate /nitrogen 
and  rwtrite/njtrogen?  If  so,  how? 

2.  The  Criteria  Docmnent  on  Nitrate/ 
Nitrite  outlines  an  alternate 
methodology  for  calculation  of  short- 
term  assessment  values.  Is  tfiis  an 
appropriate  approadi  for  calculation  of 
these  numbers? 

3.  What  uncertainty  factors  should  be 
apphed  in  the  calculation  of  the  AADIs 
for  nitrate  and  nitrite? 

10.  Selenium 

Selenium  occurs  in  U.S.  soils  at 
concentrations  ranging  from  0.03  to  0.8 
ppm  wfSi  very  little  difference  between 
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the  soils  of  eastern  and  western  States. 
However,  in  the  western  States,  the 
more  alkaline  soils  tend  to  make 
selenium  more  water  soluble  and 
increased  plant  uptake  and 
accumulation  occurs.  Sedimentary  rocks 
have  higher  concentrations  of  selenium 
than  do  igneous  rocks.  Of  the 
sedimentary  rocks,  shales  frequently 
contain  more  selenium  than  limestones 
or  sandstones. 

Most  of  the  commercial  selenium 
produced  in  the  U.S.  is  recovered  from 
copper  ores.  Only  256  metric  tons  were 
produced  in  1981:  an  additional  338 
metric  tons  were  imported.  The  reported 
consumption  of  selenium  for  1981  was 
for  electronic  and  photocopy 
applications,  glass  manufacture, 
pigments,  chemicals,  pharmaceuticals, 
fungicides  and  as^eed  additives. 
Selenium  releases  to  the  environment 
result  from  coal  (coal  contains  1.6-3.3 
ppm)  burning,  non-ferrous  mining  and 
smelting,  and  the  remainder  from 
selenium  refining,  glass  manufacture 
and  fuel  oil  combustion  (1970  estimate). 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
selenium  in  drinking  water  include  the 
gaseous  hydride  atomic  absorption, 
furnace  atomic  absorption  and 
inductively  coupled  plasma  atomic 
emission  spectromeby  techniques. 

Human  Exposure.  In  general,  selenium 
levels  in  the  air  in  the  U.S.  appear  to  be 
below  5  ng/m».  One  study  showed  that 
levels  near  a  coal-fired  power  plant,  a 
major  source  of  selenium  to  air.  were 
<3  ng/m*.  Three  reportd  estimates  of 
daily  rspiratory  intake  of  selenium  are 
0.02,  0.07  and  <1  ^g. 

The  selenium  content  of  foods  ranges 
from  undetected  or  trace  levels  (<  0.001 
ppm)  tb  approximately  1.0  ppm.  Higher 
levels  (0.2-1.0  ppm)  are  reported  for  the 
meat,  fish,  poultry,  and  grains  and  cereal 
food  classes.  A  recent  FDA  market 
basket  survey  reported  that  dietary 
intake  for  the  adult  male  was  152  ^g/ 
day.  of  which  52  percent  comes  from 
grains  and  cereals,  36  percent  from 
meat,  fish  and  poultry  and  10  percent 
from  dairy  products.  Other  studies  have 
reported  selenium  intake  through  the 
diet  ranging  from  80  to  150  /xg/day 
[Drinking  Water  and  Health,  1980.  Vol. 
Ill;  Welsh,  et  al.  1981.  Selenium  in  Self- 
Selected  Diets  of  Maryland  Residents. 
Jour.  Am.  Dietic  Assn.  79:277-285). 

Compliance  monitoring  indicate  that 
150  ground  water  and  6  surface  water 
supplies  contain  selenium  levels  above 
lOjtg/1. 

In  the  1969  Community  Water  Supply 
Survey  (CWSS).  654  out  of  671  ground 
water  supplies  (97%)  had  selenium  at 
levels  ranging  from  1  /tg/l  to  65  fig/l 
(mean  of  the  positives  was  2.7  ;ig/l).  In 


the  1978  CWSS,  12  out  of  258  ground 
water  supplies  (4.7%)  had  levels  above  5 
fig/l  and  2  (0.8%)  had  levels  above  10 
|ig/l.  In  the  Rural  Water  Survey  (RWS). 
30  out  of  71  ground  water  suppUes 
(42.3%)  had  levels  above  5  fig/l  and  8 
out  of  71  (11.3%)  had  levels  above  10  ;xg/ 

The  1969  CWSS  reporied  that 
selenium  was  found  in  all  106  surface 
water  supplies  sampled,  at  levels 
ranging  from  1.0  to  10  ^g/l  (mean  value, 
4.6  /ig/l).  In  the  1978  CWSS.  none  of  the 
94  supplies  sampled  were  found  to  have 
measurable  levels  of  selenium:  the 
minimum  quantifiable  levels  ranged 
from  2.5  to  5  jxg/l.  In  the  RWS,  2  out  of 
21  surface  supplies  had  levels  above  5 

Health  Effects.  Selenium  has  toxic 
effects  at  high  dose  levels  and  is 
nutritionally  essential  at  low  levels. 
Acute  and  chronic  toxic  effects  have 
been  observed  in  animals.  In  humans, 
little  data  exists  on  acute  toxicity,  while 
a  recently  completed  study  on  endemic 
selenium  intoxication  in  humans  in 
China  (Yang,  C.  et  al.  1983.  Endemic 
Selenium  Intoxication  of  Humans  in 
China.  Amer.  Jour.  Clin.  Nutr.  37:872- 
881)  reported  that  chronic  toxicity  was 
observed  in  individuals  consuming  a 
daily  average  of  4.8  mg  selenium  through 
the  diet,  with  a  minimum  selenium 
intake  of  3.2  mg. 

In  animals,  selenium  deficiency 
results  in  congenital  white  muscle 
disease  and  other  diseases.  A  level  of 
0.1  mg  Se/kg  food  has  been  considered 
to  be  the  general  level  of  dietary 
requirements  in  animals.  Selenium  is 
considered  to  be  an  essential  element 
for  human  nutrition,  with  an 
approximate  intake  level  of  100-200  ^g/ 
day  adequate  to  prevent  deficiency  in  a 
70  kg  adult.  The  NAS  [Drinking  Water 
and  Health.  1980.  Vol.  Ill)  have 
estimated  an  adequate  and  safe  intake 
of  selenium  for  adults  of  0.05  to  0.20  mg/ 
day  with  correspondingly  lower  intakes 
for  children  and  infants. 

A  1-day  assessment  was  not 
calculated  for  selenium  due  to 
insufficient  data.  The  values  calculated 
for  the  10-day  levels  are  considered 
protective  for  the  1-day  exposure  period. 
A  10-day  assessment  for  the  adult  was 
calculated  based  upon  a  study 
(Halverson,  et  al.  1966.  Toxicity  of 
Selenium  to  Post-weanling  Rats. 
Toxicol.  Appl.  Pharmacol.  9:477^84)  in 
which  rats  were  fed  sodium  selenite  for 
6  weeks  and  levels  of  4.8  mg/kg  feed 
(0.41  mg/kg/day)  produced  no  adverse 
effects  as  compared  with  controls.  A  10- 
day  assessment  for  the  adult  of  144  ^g/l 
was  determined,  using  0.41  mg/kg  day 
as  the  NOAEL,  an  uncertainty  factor  of 
100  based  upon  an  animal  study  and 


consumption  of  2  liters  of  water  per  day. 
A  10-day  assessment  for  the  child  of  45 
;ig/l  was  calculated  based  upon  the 
same  study,  assimiing  consumption  of  1 
liter  of  water  per  day. 

A  provisional  AADI  was  calculated 
based  upon  a  human  study  (Yang,  et  al. 
1983,  Endemic  Selenium  Intoxication  of 
Humans  in  China.  Amer.  Jour.  Clin.  Nutr. 
37:872-881)  which  examined  selenium 
toxicity  and  deficiency  effects  in  China. 
The  minimum  daily  selenium  intake 
level  in  an  area  of  chronic  selenosis  was 
reported  to  be  3.20  mg.  A  provisional 
AADI  of  0.106  mg/l  was  calculated 
using  3.20  mg/day  as  a  LOAEL, 
consumption  of  two  liters  of  water  per 
day  and  an  uncertainty  factor  of  15.  This 
uncertainty  factor  was  apphed  to  a 
human  study  with  a  great  deal  of  data. 
An  uncertainty  factor  of  10  would 
fraditionally  be  applied,  however  in  this 
instance  an  imcertainty  factor  of  15  was 
applied  due  to  data  which  suggests  that 
selenium  ingested  in  food  may  be 
absorbed  less  efficiently  than  selenium 
ingested  in  water.  This  information 
would  support  the  use  of  an  uncertainty 
factor  greater  than  10. 

Naturally  occurring  selenium 
compounds  (selenate  and  selenite]  have 
not  been  shown  to  be  carcinogenic  in 
animals.  On  the  contrary,  many  studies 
have  shown  these  selenium  compounds 
to  result  in  the  inhibition  of  tumors  of 
various  types,  including  tumors  of  the 
skin,  liver,  mammary  glands,  colon  and 
lung.  Selenium  sulfide,  a  manufactured 
product  not  normally  found  in  water, 
was  found  to  be  positive  in  the  National 
Cancer  Institute  bioassay  by  gavage 
(NCI.  1980.  Bioassay  of  Selenium  Sulfide 
(gavage)  for  Possible  Carcinogenicity. 
NCI  Technical  Support  Series  No.  194, 
NTP  No.  80-17).  The  lARC  has  not 
classified  selenium  for  potential 
carcinogenicity.  Selenium  has  been 
classified  in  EPA's  Group  D,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assesment,  bp  r^d  upon 
inadequate  data  in  animals  ana  uumans. 

The  current  MCL  for  selenium,  under 
the  National  Interim  Primary  Drinking 
Water  Regulation,  is  0.01  mg/l.  This 
level  was  based  upon  signs  of  selenium 
toxicity  at  an  intake  of  0.7-7  mg/day 
and  an  assumed  selenium  intake  of  200 
^ig/day. 

The  WHO  guideline  (1984)  for 
selenium  is  0.01  mg/l.  The  WHO  stated 
that  current  estimates  of  selenium  intake 
range  between  130  and  200  M8/day  and 
the  maximum  daily  selenium  intake 
from  drinking  water  should  not  exceed 
10  percent  of  the  recommended 
maximum  daily  dietary  intake  of  200  /ig. 
Assuming  an  intake  of  2  liters  of  water 
per  day.  the  WHO  determined  a 
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guideline  valae  of  &01  mg/l.  EPA's 
ambtettt  water  quality  cateria  (U^ 
EPA.  1980.  Water  Quality  Ciiteria 
Docuraest  for  Sel^inm.  EPA  440/5-10- 
070)  Ear  human  kealtfa  is  0£a»w^l  in 
agreement  witfa  the  NIPDWR.  Ciarent 
data  suggests  that  seieniom  is  an 
essential  nutrient  and  has  anti- 
carcinogenic  effects  in  animals.  These 
guidelines  (WHO  and  ambient  water 
quality  criteria)  did  not  take  the 
beneficial  efiiects  of  mUiijimi  xq^ 
account 

SeleDiora  expomire  at  fajgh  levels 
results  in  chronic  adverse  health  e^cts. 
EPA  is  proposii^  to  continne  regdstion 
of  selenium  because  of  its  potei^ial 
adverse  health  effects  and  widespread 
occurrence.  An  RMCL  of  0lO45  mg/l  is 
proposed,  based  upon  a  provisiogsal 
AAOI  of  O.ioe  n«yi.  with  data  on 
human  exposure  factored  m  |0il25  mg/ 
day  via  the  diet). 

Questions  for  Comment: 

1.  Does  the  proposed  RMCL  for 
selenium  reflect  aa  adequate  balance 
between  the  toxicity  and  deficiency 
effects  of  the  corapouad? 

2.  It  is  more  appropriate  to  apply  a 
traditional  oncertainty  factor  of  10  for 
selenium,  resulting  in  an  RMCL  of  07 

C.  IOC's  for  Which  RMCLs  An  Not 
Proposed 

1.  Aluminum 

Ahnninom  ts  ^  third  most  abundant 
element  in  the  earth's  crast  and  ocoirs 
most  ocHnnionly  as  ahmmiosilicates. 
such  as  clay,  kaolin,  mica  and  feldspar 
and  as  bauxite  or  cryolite.  Uses  of 
alominum  compounds  and  alloys 
inchide  production  of  aircr^  utensils, 
and  electrical  oondnctors.  The  metri 
povrder  is  used  in  explosives,  pigments, 
paints  and  coatings  and  putties. 
Aluminum  compounds  (e.g.,  aluminum 
sulfate)  are  commonly  used  in  drinking 
water  treatment  for  coagulation. 

Analytical  Methods.  Analsrtical 
methods  available  for  analyzing 
aluminum  iii  drinking  water  include  the 
flame  atomic  absorption,  furnace  atomic 
absorption  and  inductively  coupled 
emission  spectrometry  tediniques. 

Human  Exposure.  Levels  of  elemental 
alumiaum  in  the  ambient  air  over  the 
continental  U^.  have  been  reported  to 
range  from  0 J4-&0  ag/m'.  Levels  of 
aluminmn  in  metropotitaa  areas  were  an 
order  of  aiagnitade  greater  than  those  in 
rural  areas.  BackgnMBid  atmospheric 
concentratiaiis  have  been  measwed 
from  OD0S-Oi)a2  og/m* 

Ahnnkona  is  natarally  present  in 
nearly  all  foods.  Ottier  significant 
soaioes  of  the  BKtal  as  Ibe  <het  are 
baking  povrder,  food  additives,  antacids, 


and  dietary  sappiements.  la  addtion, 
alunmuHB  cookware.  ■tensila  and 
storage  conteiBers  can  be  sources  of  the 
metal  in  foods.  Nunetoos  studies  are 
avsSable  on  (ttetary  hatake  of  aluminum 
reported  levels  rangjnq  from  leM  than 
1.53  to  as  modi  as  tOO  mg/day.  The 
average  aduh  intake  from  die  diet, 
however,  ia  calculated  to  be 
approximately  20  mg  aluminam  per  day. 

Alominum  coBunoniy  oocucs  ia 
fiaished  drinking  water  auppbcs, 
especially  siaiace  watan  treated  with 
afaim.  Use  erf  this  omapoond  can 
increase  (or  decrease)  the  level  of 
aluminum  in  ftiished  waters. 

In  a  recent  EPA  shidy  (1S83)  of  the 
occunence  of  wtnmfmim  in  drinking 
water,  an  analysis  uras  conducted  of 
randomly  selected  a.»niiuiiHly  wato' 
systems.  Levels  of  ahimimmt  (mg/l)  in 
&iished  driidcmg  water  determined  for 
varioBS  types  tA  water  systons  and 
sizes  are  shown  below: 


Ground  Walar— no  an^im*. 

Surfan  Water— no  coagulw*.... 
Surtaoe  «t«v— Mb  eomuknl 
Surf— W»W-'<rgn  aatgjfu*. 
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Median  slumimma  levels  (mg/l)  by 
population  category  (both  gromid  water 
and  surface  water)  were  as  follows: 


CtaOMkaiaH  of  flkn*«n 

Mwliwi 

OwrJ 

25  10  899 

iftooo  to  w.9es 

inn,nna  t^  aaaft^ 

<e.014-O.031 
<e.01 4-0264 
<«.014-Q.23B 

<0i)14-a082 

<0.O14 
0.023 
QLOtS 

~.inonnno 

0033 

A  review  of  earlier  surveys  of  finished 
drinking  water  supples  across  the  U.S. 
(1962, 1960. 1977)  mdicates  mean  levels 
of  aluminam  ranging  from  a073-ai04 
fig/L  Levels  of  the  metal  in  individual 
samples  ranged  from  0.003-2.4  ^/L 

Health  Effects.  In  general  aluminum 
is  conadered  to  possess  low  acste 
toxicity  for  the  normal  individual 
following  oral  exposure.  Oral  LdsoS  for 
ahimimnp  dtkinde  in  several  animal 
species  ranged  from  380  to  780  mg/kg. 
Few  data  exist  frocn  animal  studies 
following  subchrooic  or  long-term  oral 
exposure.  Hiese  suggest  primarily  that 
effects  may  be  seen  at  relatively  high 
doses  on  phosphorus  balance,  and  that 
the  adverse  sequelae  are,  in  fact,  the 
resuh  ol  this  change  {e.g.,  osteomalacia). 
No  evidence  of  fetotoxicity  or 
teratogenicity  has  been  observed  in 
animals  followmg  oral  expomire.  On  the 
other  hand,  there  is  a  report  of 
decreased  sperm  count  and  raotflity  In 
rats  exposed  to  2.5  mg/kg  by  gavage  for 
6  months.  Sttrdies  to  evaluate  the 


potential  of  aluminam  or  its  salts  to 
induce  mutagenic  or  carcinogenic  effects 
have  jielded  negative  results. 

In  the  human,  deposition  of  aluminum 
in  the  brain  has  been  suggested  as  an 
efiolc^cat  fector  in  ihe  neorologic 
disorders,  Alzheimer's  disease  and 
dialysis  dementia  in  patients  with 
chronic  renal  failure.  This  hypothesis 
has  not  been  confirmed  and  the  questian 
of  the  relationship  between  aluminum 
and  certain  aeurological  disorders  is  one 
that  is  receiving  a  great  deal  of  attention 
by  the  medicaJ  research  community  at 
the  present  time.  In  addition,  the  Agency 
is  pursuing  lines  of  iirvestigabon  in 
experimental  studies  which  should  shed 
light  on  the  dose-re^xMise  relationships 
in  animals  foUowiag  exposure  to 
aluminum  salts  in  drinking  vratef.  Since, 
at  the  present  time,  there  are  no 
adequate  dose-response  data  available 
from  which  to  estimate  an  AADI  for 
ionic  ahnninam  in  drinking  water,  EPA 
is  proposing  not  to  estabfisfa  an  RMCL 
and  primary  regulation.  Aluminam  will 
be  reevaluated  at  a  later  date,  after  the 
results  of  the  animal  studies  become 
available. 

A  goidaBce  levd  of  0.05  mg/l  is 
recommended  for  ahmnnam  sudi  that 
treatm«it  is  fuSy  effective  in  removing 
coagulated  materials  to  avoid  setting  of 
perddes  in  the  dfstrrbatioa  system,  lids 
valae  is  not  based  upon  heaWi  and  has 
been  recommended  by  the  American 
Waters  Works  Association  as  a  goal  for 
potable  water.  The  WHO  has 
recommended  a  guideline  value  of  0.2 
mg/l  based  upon  water  discoloration. 

2.  Cyanide.  Cyanides  are  organic  or 
inorganic  compounds  that  contain  the 
cyanide  moiety,  —  CN.  Organic 
compounds  having  this  functional  group 
are  referred  to  as  nitriles.  Cyaaides  are 
formed  readily  in  many  industrial 
processes  and  can  be  found  is  a  variety 
of  efHuents.  Cyanide  coaimonly  occurs 
in  water  as  hydrocyanic  acid  (HCN).  the 
cyanide  km  (CN~).  siaiple  cyanides, 
metallocyanide  complexes  or  as  simple 
chain  and  complex  ring  organic 
molecules. 

Cyanide  production  in  the  U.S.  in  1978 
exceeded  700  million  pounds.  The  major 
industrial  users  of  cyanide  in  the  U.S. 
are  the  prodacers  of  steel,  plastics, 
synthetic  fibers  and  chemicals  and  the 
electroplating  and  raetalhirgicBl 
industries.  In  adtfition  to  these 
industries,  cyanide  wates  are  discharged 
into  the  environment  from  the  pyiulysis 
of  a  number  of  synthetic  and  natural 
materials  and  from  cheuilcai,  bitdogical, 
and  dinica)  laboratories.  Cjranide  in 
drinking  water  ts  oxidized  by  chlorine  at 
basic  pH  to  cyanate. 
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Analytical  Methods.  Analytical 
methods  available  for  analyzing  cyanide 
in  drinking  water  include  colorimetric 
and  automated  electrode  techniques 
with  distillation. 

Human  Exposure.  No  information  is 
available  on  levels  of  cyanide  in  the 
ambient  air. 

No  data  are  available  on  the 
occurrence  of  cyanide  in  foods.  Except 
for  certain  naturally  occurring  nitriles  in 
plants,  it  is  unlikely  that  cyanide  would 
be  found  in  foods  of  the  U.S. 

Cyanide  is  relatively  uncomon  in  most 
U.S.  water  supplies.  In  2,595  water 
samples,  the  Community  Water  Supply 
Survey  (CWSS)  of  969  U.S.  pubHc  water 
supply  systems  in  1970  revealed  the 
highest  cyanide  concentration  found 
was  8  ;ig/l  and  the  average 
concentration  was  0.09  /xg/l.  However, 
cyanide  has  been  found  in  surface 
waters  and  is  present  in  waste  waters.  It 
is  soluble  in  water  and  used  in  large 
quantities  across  the  country.  Although 
it  is  biologically  and  chemically 
degradable,  it  has  appeared  in  some 
drinking  water  systems. 

Health  Effects.  Cyanides  are  readily 
absorbed  from  the  lungs,  the  gastro- 
intestinal tract  and  the  skin  by  animals 
and  humans.  The  toxic  effects  of 
cyanide  occur  due  to  the  combination  qf 
cyanide  with  cytochrome  in  the  cell, 
with  resulting  hypoxia.  Cyanide  may  be 
detoxified  in  the  liver  by  rhodanese,  an 
enzyme  in  the  liver  which  metabolizes 
cyanide  to  form  a  less  toxic  compound, 
thiocyanate.  The  major  route  of  cyanide 
elimination  from  the  body  is  via  urinary 
excretion  of  thiocyanate. 

No  suitable  data  were  identified  for 
the  calculation  of  a  one-day  assessment 
Although  there  are  data  available  to 
calculate  the  10-day  assesment  value,  it 
is  recommended  that  the  1-day  and  10- 
day  levels  be  set  at  the  AADI  of  0.75 
mg/1  for  the  70  kg  adult  consuming  2 
liters  of  water  per  day.  Using  the  same 
data  base,  the  1-day  and  10-day 
assessment  value  for  the  10  kg  child 
consuming  1  liter  of  water  is  calculated 
to  be  220  ;ig/L 

A  provisional  AAOI  was  calculated 
based  upon  a  two-year  study  in  which 
rats  were  administered  diets  containing 
0, 100  or  300  mg/kg  hydrogen  cyanide 
(Howard.  J.W.  and  Hanzel,  R.F.  1955. 
Chronic  Toxicity  for  Rats  of  Food 
Treated  with  Hydrogen  Cyanide.  J. 
Agric.  Food  Chem.  3:325:329).  Average 
doses  due  to  volatilization  were 
calculated  to  be  76  mg/kg/diet  hydrogen 
cyanide  (73  mg/kg/diet  cyanide)  for  the 
low  dose  group  and  167  mg/kg/diet 
hydrogen  cyanide  (160  mg/kg/diet 
cyanide]  for  the  high  dose  group.  The 
estimated  daily  doses  were  3.6  and  4.6 
mg/kg  body  weight  cyanide  for  the  low- 


dose  males  and  females,  respectively, 
and  7.5  and  10.8  mg/kg  body  weight 
cyanide  for  the  high  dose  males  and 
females,  respectively.  At  these  dose 
levels,  no  treatment-related  toxic  effects 
including  histopathologic  lesions  were 
observed.  A  provisional  AAOI  of  0.75 
mg/1  cyanide  was  calculated  from  the 
NOAEL  of  10.8  mg/kg  cyanide  with  an 
uncertainly  factor  of  500  (an  additional 
uncertainty  factor  of  5  was  included 
because  cyanide  was  given  in  the  diet 
rather  than  in  drinking  water)  and 
assuming  human  consumption  of  2  liters 
of  water  per  day. 

Potassium  cyanide  was  negative  for 
mutagenicity  in  Salmonella 
typhimurium  and  Bacillus  subtilis.  The 
lARC  have  not  classified  cyanide  for 
potential  carcinogenic  effects.  Cyanide 
has  been  classified  in  EPA's  Group  D, 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment,  based 
upon  inadequate  data  in  animals  and 
humans. 

The  WHO  guideline  for  drinking 
water  is  0.1  mg/1.  This  value  was  based 
upon  4.7  mg  cyanide/day  which  has 
been  recorded  to  not  be  harmful  to 
humans.  Assuming  consumption  of  2 
liters  of  water  per  day.  the  WHO 
concluded  that  cyanide  concentrations 
of  2.35  mg/1  could  be  consumed  in 
water.  Allowing  for  a  safety  factor,  the 
WHO  considered  a  guideline  value  of 
0.1  mg/1  to  be  reasonable.  EPA's 
ambient  water  quality  criteria  {U.S. 
EPA.  1980.  Ambient  Water  Quality 
Criteria  for  Cyanide.  EPA  440/5-80-037) 
for  human  health  considering  ingestion 
of  water  and  contaminated  aquatic 
organisms  is  0.2  mg/1.  This  value  was 
updated  (February  1984.  49  FR  4551)  and 
the  proposed  revised  value  is  3.77  mg/1 
based  upon  the  same  study  used  to 
derive  the  provisional  AADI.  The 
difference  in  the  two  numbers  is  due  to 
the  addition  of  an  additional  imcertainty 
factor  of  5  in  the  derivation  of  the 
provisional  AADI  since  cyanide  was 
given  in  the  diet  rather  than  drinking 
water. 

Cyanide  has  rarely  been  detected  in 
drinking  water  supplies,  and  when  it  has 
been  detected  it  has  been  at  levels  so  far 
below  the  provisional  AADI  that  an 
RMCL  for  cyanide  would  almost 
certainly  be  useless.  Thus.  EPA  has 
decided  not  to  propose  an  RMCL  for 
cyanide  at  the  present  time. 

Questions  for  Comment: 

1.  Are  there  sufficient  health  effects 
and  exposure  information  upon  which  to 
base  an  RMCL? 

2.  Is  the  assumption  of  100  percent 
contribution  from  drinking  water 
reasonable? 

3.  Is  it  appropriate  to  apply  an 
additional  uncertainty  factor  of  5  to 


account  for  the  absorption  differences 
between  cyanide  exposure  via  food  and 
drinking  water? 

4.  Should  EPA  set  an  RMCL  for 
cyanide  despite  the  fact  that  it  has  been 
detected  at  levels  far  below  the 
provisional  AADI? 

3.  Molybdenum 

Molybdenum  occurs  naturally  as 
molybdenum  sulfide  and  as  molybdenite 
salts.  Uses  include  the  manufacture  of 
special  steel  for  tools,  boiler  plate,  and 
propeller  shafts,  tungsten,  x-ray  tubes, 
filaments  and  non-ferrous  alloys. 
Molybdenum  is  also  used  as  an  additive 
in  lubricants. 

Analytical  Methods.  The  analytical 
methods  available  for  analyzing 
molybdenum  in  drinking  water  are  the 
flame  atomic  absorption,  furnace  atomic 
absorption  and  inductively  coupled 
plasma  atomic  emission  spectrometry 
techniques. 

Human  Exposure.  Molybdenum  is 
considered  an  essential  trace  element  in 
humans.  The  NAS  has  estimated  the 
dietary  intake  of  molybdenum  to  range 
from  0.1  to  0.46  mg/day.  In  a  separate 
study,  an  average  daily  intake  of  0.18 
mg/day  was  estimated  based  on  an 
analysis  of  300  samples  of  40  different 
foods,  collected  from  5  supermarkets 
over  a  3-year  period. 

In  an  early  study  (1964)  of  finished 
water  supplies  of  the  100  largest  cities  in 
the  United  States,  levels  of  molybdenum 
were  reported  to  range  from  not 
detected  to  68  ;ig/l  (median =1.4  jig/1). 
In  a  later  5-year  study  (1970)  of  380 
finished  waters,  29.9%  had  measurable 
levels  of  molybdenum;  concentrations 
ranged  from  3  to  1,024  fig/1  (mean =85.9 
fig/1).  Results  of  a  recent  and  extensive 
study  (1978)  of  tap  waters  of  the  U.S. 
showed  molybdenum  in  30  percent  of 
the  samples,  with  levels  ranging  from  1.1 
to  52.7  ^g/1  (mean =8.0  fig/1).  According 
to  the  NAS,  molybdenum  in  drinking 
water,  except  from  highly  contaminated 
sources  (e.g.,  molybdenum  mining 
wastewater]  is  not  likely  to  constitute  a 
significant  portion  of  the  total  human 
daily  intake  of  the  element. 

Health  Effects.  Molybdenum  is 
readily  absorbed  through  the 
gastrointestinal  tract  with  the  highest 
concentrations  in  the  liver,  kidneys  and 
bone.  There  is  no  apparent 
bioaccumulation  of  molybdenum  in 
animal  or  human  tissues.  A  steady  state 
concentration  is  reached  when  intake  is 
increased,  and  when  the  dose  is 
withdrawn,  tissue  concenfrations  return 
to  normal  levels.  The  principal  route  of 
excretion  is  via  the  urine. 

Acute  toxic  effects  from  exposifre  to 
molybdenum  consists  of  damage  to  the 
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liver,  kidneys  and  sometimes  adrenals 
and  spleen.  Ruminants  are  more 
sensitive  to  molybdenum  than  are 
monogastric  animals.  Subchronic  toxic 
effects  in  animals  consist  of  a  decreased 
growth  rate,  male  infertility,  weight  loss 
and  bone  or  joint  abnormalities  in 
forelegs. 

Molybdenum  is  an  essential  element 
at  low  doses  and  has  toxic  effects  at 
high  dose  levels.  The  NAS  [Drinking 
Water  and  Health.  1980.  Vol.  ffl)  have 
estimated  an  adequate  and  safe  intake 
level  of  0.15  to  0.50  mg/day  for  adults 
and  children  11  years  and  older. 

One^day  assessments  of  2.7  mg/1 
(child)  and  9.5  mg/1  (adult]  have  been 
calculated  for  molybdenum  based  upon 
a  study  (Fairhall.  et  al..  1945.  The 
Toxicity  of  Molybdenum.  Pub.  Hlth. 
Serv.  Bull.)  in  which  a  single 
intraperitoneal  dose  of  20  mg 
molybdenum  (80  mg/kg  ammonium 
molybdafe)  did  not  show  any  apparent 
effects.  Other  studies  have  shown  that 
the  LD  *"  for  orally  ingested  ammonium 
molybdate  is  about  three  times  higher 
than  for  molybdenum  trioxide  and 
calcium  molybdate.  the  forms  commonly 
found  in  water.  Thus,  a  NOAEL  of  27 
mg/kg  was  used,  calculated  by  dividing 
the  NOAEL  for  ammonium  molybdate 
(80  mg/kg)  by  three  to  account  for  the 
potential  differential  toxicity.  An 
uncertainty  factor  of  100  was  applied 
based  upon  a  NOAEL  from  an  animal 
study,  with  an  assumed  water 
consumption  of  1  liter  per  day  (child) 
and  2  Hters  per  day  (adult). 

Sufficient  data  were  not  available 
from  which  to  derive  10-day 
assessments.  Ten-day  numbers  were 
calcidated  by  dividing  the  1-day 
numbers  by  10.  resulting  in  values  of 
0.27  and  0.95  mg/1  for  children  and 
adults,  respectively. 

A  provisional  AADI  was  calculated 
for  molybdenum  based  upon  a  human 
study  (Chappell.  W.R..  et  al..  1979. 
Human  Health  Effects  of  Molybdenum 
in  Drinking  Water.  Cincinnati,  OH.  U.S. 
EPA-600A-79-006)  in  which  blood 
molybdenum  levels  were  within  normal 
ranges  and  no  adverse  effects  were 
noted  when  drinking  water  levels  were 
0.200  mg/l  or  less.  Using  0.200  mg/1  as  a 
NOAEL,  an  uncertainty  factor  of  2  based 
upon  a  human  study  with  no  adverse 
effects  noted  and  consumption  of  2  liters 
of  water  per  day,  a  provisional  AADI  of 
0.10  mg/1  was  determined.  Data  on 
human  exposure  were  not  factored  in 
the  AADI  because  the  calculations  were 
based  upon  an  epidemiological  study  in 
which  exposure  via  other  sources  were 
necessarily  taken  into  consideration. 

The  only  molybdenum  compound  that 
has  been  shown  to  produce  tumors  in 
animals  is  an  inorganic  pigment  which 


contains  a  lead  chromate,  sulfate  and 
molybdenum  compound.  This  compound 
was  shown  to  produce  tumors  by 
subcutaneous  injection;  however  since 
both  lead  and  chromate  are  present  in 
the  compound  it  is  possible  diat  the 
effect  was  due  to  these  metals  and  not 
molybdenum.  The  lARC  have  not 
classified  molybdenum  for  potential 
carcinogenicity.  Molybdenum  has  been 
classiffed  in  EPA's  Group  D,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment,  based 
tipon  inadequate  data  in  animals  and 
humans. 

The  WHO  has  not  recommended  a 
limit  for  molybdenum  in  drinking  water. 
The  NAS  also  has  not  recommended  a 
level  of  molybdenum  in  drinking  water 
other  than  the  safe  intake  level  for 
nutritional  effects.  According  to  the 
NAS  (1980).  "Our  understanding  of 
chronic  molybdenum  toxicity  or 
deficiency  is  presently  extremely 
limited.  This  topic  should  be  studied. 
Further  studies  should  also  be 
conducted  to  determine  the  interaction 
of  molybdenum  with  other  elements  and 
nutrients  in  humans." 

EPA  has  decided  not  to  propose  an 
RMCL  at  this  time  for  molybdenum 
because  of  the  inadequate  data  on 
toxicity  of  the  compound.  A  provisional 
AADI  of  0.10  mg/1  was  determined 
based  upon  an  epidemiological  study  in 
which  only  one  dose  was  examined  and 
no  effects  were  noted.  This  study  did 
not  determine  at  what  level  effects  may 
have  been  seen.  Animal  studies 
examining  chronic  toxicity  are  not 
available  and  thus  an  AADI  could  not 
be  calculated  based  upon  these  effects. 
Acute  animal  studies  are  available  but 
acute  studies  are  not  an  adequate  basis 
for  determining  an  AADI. 

Question  for  Comment: 

1.  Should  a  Health  Advisory  be 
developed  for  molybdenum  or  is  there 
sufficient  health  effects  information 
upon  which  to  base  an  RMCL? 

4.  Nickel 

Elemental  nickel  is  not  commonly 
foimd  in  nature  as  the  pure  metal,  but 
occurs  as  sulHdes,  arsenides, 
antimonides,  and  oxides  or  silicates. 
The  pure  metal  is  very  low  in  solubility. 
Nickel  salts  and  many  nickel 
compounds,  however,  are  soluble.  In  the 
aquatic  environment,  nickel  is  most 
likely  to  occur  as  a  divalent  cation  and 
may  often  absorb  to  or  complex  with 
mineral  or  organic  compounds. 

The  major  use  of  nickel  is  in  the 
manufacture  of  stainless  steel,  nickel- 
chrome  resistance  wire  and  in  alloys  for 
electronic  and  space  applications. 

Analytical  Methods.  Analytical 
methods  available  for  anaylzing  total 


nickel  in  drinking  water  include  the 
flame  atomic  absorption,  furnace  atomic 
absorption  and  inductively  coupled 
plasma  emission  spectrometry 
techniques. 

Human  Exposure.  Levels  of  nickel  in 
the  ambient  air  of  237  urban  and  47 
nonurban  localities  in  the  U.S.,  for  the 
period  1970  to  1974,  were  determined  by 
EPA.  Arithmetic  means  for  each  of  these 
years  ranged  from  0.009  to  0.015  ftg/m' 
for  urban  areas  and  0.002  to  0.001  fig/m* 
for  nonurban  areas  (detection  limit, 
0.001  ^Lg/m').  For  any  given  year,  the 
urban  values  were  3  to  4  times  that  of 
the  nonurban  areas. 

Reported  dietary  levels  of  nicVeltor 
U.S.  consumers  range  from  165  to  900 
figfday.  Average  values  range  from  400 
to  500  fig/day.  Nickel  is  common  in  a 
wide  variety  of  foods.  Food  processing 
methods,  however,  may  add  additional 
levels  through  leaching  from  stainless 
steel  processing  equipment. 

A  summary  of  levels  of  nickel  in  380 
U.S.  drinking  water  supplies  for  the 
years  1982  to  1967  was  prepared  by  the 
U.S.  Department  of  Interior.  Levels  of 
nickel  ranged  from  1  to  490  fig/1,  with  a 
mean  of  34.2  ftg/l.  The  frequency  of 
detection  was  4.6  percent. 

Levels  of  nickel  have  been  reported 
for  969  public  water  supplies  in  8 
metropolitan  areas  for  the  years  1969  to 
1970.  The  average  value  was  4.8  fig/l 
and  the  maximum  was  75  fig/1. 

Health  Effects.  The  absorption  of 
dietary  nickel  from  the  gastrointestinal 
tract  appears  to  be  quite  low  with  the 
majority  of  nickel  excreted  in  the  feces. 
Laboratory  studies  have  demonstrated 
depressed  body  weight  gain,  alterations 
in  hematology  parameters,  cytochrome 
oxidase  activity  and  iron  contents  of 
organs  following  high  dose  oral 
exposure. 

Insufficient  data  are  available  for  the 
derivation  of  1-day  assessments  for 
nickel.  The  available  short-term  (1-15 
days)  toxicity  studies  of  nickel  using  the 
oral  route  of  exposure  reported  only 
acute  effects  (LDw). 

The  10-day  assessments  for  the  10  kg 
child  and  70  kg  adult  were  based  on  an 
animal  study  (Whagner,  1973.  Effects  of 
Dietary  Nickel  on  Enzyme  Activities  and 
Mineral  Content  in  Rats.  Toxicol.  Appl. 
Pharmacol.  25:323-331).  From  a  NOAEL 
of  10  mg  Ni/kg/day  based  on  effects  on 
weight,  hematologic  parameters  and 
cytochrome  oxidase  activity  in  rats 
following  6  week  oral  ingestion,  with  an 
uncertainty  factor  of  100,  assuming 
consumption  of  1  liter  (10  kg  child)  or  2 
liters  (70  kg  adult)  of  water  per  day.  10- 
day  values  for  a  child  and  an  adult  of  1.0 
mg  Ni/1  and  3.5  mg  Ni/1,  respectively, 
were  calculated. 
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A  provisional  AAOi  was  calcnlated 
based  upon  a  two-year  feeding  study  in 
which  rats  were  ^ven  various  doses  of 
nickel  in  their  food  (Ambrose,  A.M..  et 
al.  1976.  Long  Term  Toxicological 
Assessment  of  Nickel  in  Rats  and  Dogs. 
J.  Food  ScL  TechnoL  13:181-187).  Based 
on  a  number  of  parameters  (body 
weight,  organ-to-body  weight  ratios, 
hematologic  values,  gross  and  histologic 
pathology),  this  study  revealed  a 
NOAEL  of  5  mg  Ni/kg  day.  A 
disadvantage  of  this  study  is  that  nickel 
was  given  in  food,  and  absorption  of 
metals  from  the  gastrointestinal  tract 
may  be  decreased  by  the  presence  of 
food  (Rabar,  L  and  Kostial,  K.  1981. 
Bioavailability  of  Cadmium  in  Rats  Fed 
Various  Diets.  Arch.  Toxicol.  47:63-66; 
Foulkes,  E.  1984.  Nickel  Absorption 
Studies  in  Rats;  preliminary  report). 
Using  a  NOAEL  of  5  mg/kg/day,  an 
uncertainty  factor  of  100,  an  absorption 
efficiency  of  0.20  (assumed  difference  in 
absorption  of  nickel  in  food  vs.  water) 
and  consumption  of  2  liters  of  water  per 
day,  a  provisional  AADI  of  0.350  mg/1 
was  calculated.  The  available  data 
indicate  that  the  estimated  intake  of 
nickel  from  food  and  air  are  400  fig/ day 
and  0.6  Mg/day  (negligible)  respectively. 
Factoring  in  this  data  on  human 
exposure,  a  guidance  level  of  0.150  mg/1 
has  been  determined. 

Two  other  studies  investigating  the 
effects  of  nickel  iogestion  on 
reproduction  in  rata  (Ambrose.  A.M..  et 
al.  1976;  Schroeder,  HJi.  and  Mitchner. 
M.  1971.  Toxic  Effects  of  Trace  Elements 
on  the  Reproduction  of  Mice  and  Rats. 
Arch.  Environ.  Health  23:102-106)  were 
not  selected  for  the  derivation  of  an 
AADI  for  nickel  due  to  several   . 
experimental  design  flaws. 

Nickel  chloride  was  negative  for 
mutagenicity  in  Escherichia  coli  and 
Bacillus  subtilis.  while  nickel  chloride 
and  nicket  sulfate  have  been  shown  to 
be  mutagenic  in  eukaryotic  test  systems. 

The  chemical  form  and  route  of 
exposure  are  important  factors  in 
determining  the  carcinogenic  potential 
of  nickel  Metallic  nickel,  nickel 
subsulfide  and  nickel  carbonyl  which 
are  insoluble  nickel  compounds,  have 
been  shown  to  produce  tumors  through 
inhalation  exposure  in  animals. 
Intravenous  infection  of  nickel  carbonyl 
has  also  been  shown  to  result  in  liver 
and  kidney  sarcomas  in  animals.  In 
humans,  it  has  been  demonstrated  that 
the  incidence  of  respiratory  tract 
cancers  in  nickel  refinery  workers  is 
significantly  elevated.  However,  nickel 
has  not  been  shown  to  be  carcinogenic 
through  oral  exposure.  The  results  of 
several  studies  suggest  that  5  mg/1 
nickel  in  drinking  water  is  not 


caicinogenic  in  rats  and  mice.  Data  are 
not  available  concerning  the  potential 
carcinogenic  effects  of  ingested  nickel 
compounds  in  humans,  l^e  lARC  has 
classified  nickel  in  Group  2A;  sufficient 
evidence  for  carcinogenicity  in  animals 
and  limited  evidence  for  carcinogenicity 
in  humaiu.  This  assessment  was  based 
upon  inhalation  exposure.  Nickel  has 
been  classified  in  EPA's  Group  Bl, 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment,  based 
upon  the  subsulfide  and  carbonyl 
compounds  which  have  been  shown  to 
have  limited  evidence  of  carcinogenicity 
in  humans  and  sufficient  evidence  in 
animals. 

EPA's  ambient  water  quality  criteria 
for  nickel  {U.S.  EPA.  1980.  Ambient 
Water  Qnahty  Criteria  for  Nickel.  EPA 
440/5-80-060)  considering  ingestion  of 
water  and  contaminated  aquatic 
organisms  is  0.0134  mg/1.  This  value  was 
revised  (February  1984. 49  FR  4551)  and 
the  proposed  revised  value  is  0.632  mg/1 
based  upon  the  same  study  which  was 
used  to  determine  the  provisional  AADL 

EPA  has  decided  not  to  propose 
drinking  water  regulations  for  nickel  due 
to  inadequate  toxicological  data.  Data 
problems  with  the  provisional  AADI  and 
the  data  base  on  nickel  include:  (a)  lack 
of  data  on  the  absorption  of  nickel;  (b) 
lack  of  data  on  reproductive  effects;  and 
(c)  the  study  by  Ambrose,  et  al.  (1976) 
requires  additional  statistical  analyses. 

Question  for  Comment: 

1.  Should  a  Health  Advisory  be 
developed  for  nickel,  or  are  there 
sufficient  health  effects  information 
upon  which  to  base  an  RMCL? 

5.  Silver 

Silver  is  a  relatively  rare  metal  with 
average  concentrations  in  the  earth's 
crust  ranging  from  007  to  OJ38  ppm.  In 
soils,  the  average  concentration  is  ai 
ppm;  coal  can  contain  slightly  elevated 
silver  concentrations,  typically  ranging 
from  about  0.1  to  2  ppm.  Silver  is 
recovered  primarily  from  gold-silver  and 
silver-lead  deposits.  Background  levels 
of  silver  in  surface  water  are  generally 
below  3  fig/l. 

The  major  commercial  uses  of  silver 
are  in  photography,  electric/electronic 
components,  sterling  and  electroplate, 
and  alloys  and  solder.  Environmental 
releases  can  occur  during  ore  mining 
and  processing,  product  fabrication  and 
disposal.  However,  because  of  the  great 
economic  value  of  silver,  recovery 
practices  are  typically  used  to  minimize 
losses. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  silver  in 
drinking  water  include  the  flame  atomic 
absorption,  furnace  atomic  absorption 


and  inductively  coupled  plasma  atomic 
emission  spectrometry  techniques. 

Human  Exposure.  There  are  little  data 
on  silver  levels  in  air.  Silver  in  ground 
level  aerosols  from  various  U.S. 
locations  was  found  to  range  from  0.04 
to  4.3  ng/m',  generally  ranging  around  1 
ng/m'.  Assuming  a  ventilation  rate  of  20 
mVday  for  the  adult  male,  respiratory 
intake  at  levels  of  1  ng/m'  would  be 
approximately  0.02  >xg/day. 

The  silver  content  of  various  foods 
has  been  reported  to  range  from  <10 
ppb  in  meats  to  2  ppm  in  seafood.  The 
ICRP  estimated  the  dietary  intake  of 
silver  for  the  adult  male  to  be  70  fig/day 
(including  fluids). 

Compliance  monitoring  indicate  that 
12  ground  water  supplies  and  one 
surface  water  supply  have  silver  levels 
above  50  ^g/1.  Drinking  water  data  are 
also  available  on  silver  from  three 
national  survesrs.  In  the  1969  Community 
Water  Supply  Survey  (CWSS).  silver 
was  found  in  309  out  of  677  ground 
water  supplies  (48%)  at  levels  ranging 
from  ai  to  9  jig/1.  In  the  1978 
Community  Water  Supply  Survey 
(CWSS).  sUver  was  observed  in  8  out  of 
81  ground  water  supplies  (10%); 
however,  the  minimum  quantifiable 
levels  was  30  >ig/l.  Positive  values 
ranged  from  30  to  40  ^g/1.  In  the  Rural 
Water  Survey  (RWS).  silver  was  found 
in  8  out  of  71  supplies  sampled  (11%) 
with  a  range  of  positive  values  from  20 
to  80  fig/1;  the  minimum  quantifiable 
level  for  the  RWS  was  20  /ig/1. 

In  surface  water  supplies,  silver  was 
observed  in  the  1969  CWSS  in  59  out  of 
109  supplies  sampled  (54%)  at  values 
ranging  from  ai  to  4  itg/l  In  the  1978 
CWSS,  silver  was  found  to  range  from 
0.04  to  4  J  ng/m'.  generally  ranging 
around  1  ng/m*. 

Point  of  use  water  treatment  devices 
containing  silver  impregnated  granular 
activated  carbon  could  be  the  principal 
source  of  silver  in  drinking  water  at  the 
consumer's  tap. 

Health  Effects.  The  only  adverse 
effect  resulting  from  chronic  exposure  to 
low  levels  of  silver  in  animals  and 
humans  is  argyria,  a  blue-gray 
discoloration  of  the  skin  and  internal 
organs.  Argyria  is  markedly  disfiguring 
and  is  a  permanent,  non-reversible 
effect  Argyria  is  the  result  of  silver 
deposition  in  the  dermis  and  at 
basement  membranes  of  the  skin  and 
other  internal  organs. 

One-day  and  10-day  assessments 
were  not  calculated  for  silver  due  to 
inadequate  data.  A  provisional  AADI 
was  determined  based  upon  several 
clinical  reports  in  which  humans 
developed  argyria  as  a  result  of  i.v.  and 
oral  exposiue  to  silver  (Gaul  and  Staud, 
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1935.  Clinical  Spectroscopy.  Seventy 
Cases  of  Generalized  Argyrosis 
Following  Organic  and  Colloidal  Silver 
Medication.  J.  Am.  Med.  Assoc. 
104:1387-1390;  Blumberg.  H.  and  TJJ. 
Carey.  1934.  Aigyremia:  Detection  of 
Unsuspected  and  Obscure  Argyria  by 
the  Spectrographic  Demonstration  of 
High  Blood  Silver.  ].  Am.  Med.  Assoc. 
103:1521-1524;  and  East,  et  al.  1980. 
Silver  Retention.  Total  Body  Silver  and 
Tissue  Silver  Concentration  in  Argyria 
Associated  with  Exposure  to  an  Anti- 
smoking  Remedy  Containing  Silver 
Acetate.  Clin.  Exp.  Dermatol.  5:305-311). 
Calculations  were  carried  out  to 
determine  the  level  of  silver  in  drinking 
water,  apportioned  over  a  lifetime, 
which  would  not  result  In  argyria.  The 
average  ADI  of  the  calculations  from  the 
3  studies  was  determined  to  be  182  ^g/ 
day  (average  of  109  »ig/day  and  168  ^ig/ 
day).  Hiis  was  calculated  by 
standardizing  the  observed  body  weight 
to  the  70  kg  adult  and  multiplying  this  by 
the  estimated  total  dose  necessary  to 
cause  argyria  and  apportioning  this  over 
a  lifetime  (70  years).  An  uncertainty 
factor  of  two  was  used  instead  of  the 
standard  10-fold  tmcertainty  factor  for 
the  following  reasons:  the  10-foId 
uncertainty  factor  is  applied  to  humans 
to  account  for  possible  sensitive 
individuals  in  the  general  population. 
The  studies  used  in  the  ADI  calculations 
involved  sensitive  individuals  and  thus 
an  uncertainty  factor  less  than  10  is 
warranted.  In  addition,  the  ADI 
calculations  are  extremely  conservative 
because  the  estimated  dose  which 
caused  argyria  in  2  to  3  years  is  being 
apportioned  over  a  lifetime  of  70  years. 
An  uncertainty  factor  less  than  10  would 
be  sufnciently  protective  in  this 
instance.  Consumption  of  2  liters  of 
water  per  day  was  factored  in,  resulting 
in  a  provisional  AADI  of  0.090  mg/1. 

There  is  no  evidence  that  exposure  to 
silver  results  in  mutagenic  or 
carcinogenic  effects.  The  lARC  have  not 
classified  silver  for  potential 
carcinogenicity.  Silver  has  been 
classified  in  EPA's  Group  D,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment,  based 
upon  inadequate  data  in  animals  and 
humans. 

The  current  MCL  for  silver,  under  the 
National  Interim  Primary  Drinking 
Water  Regulations,  is  0.05  mg/1.  This 
level  was  based  upon  one  gram  of  silver 
resulting  in  argyria.  EPA's  ambient 
water  quality  criteria  for  silver  (U.S. 
EPA.  1980.  Water  Quality  Criteria  for 
Silver.  EPA  440/5-80-071)  is  0.050  mg/l 
in  agreement  with  the  NIPDWR.  The 
WHO  has  not  set  a  guideline  for  silver 
in  drinking  water. 


The  only  adverse  effect  from  exposure 
to  silver  is  argyria,  which  does  not 
impair  the  functioning  of  the  body  or 
other  physiological  problems.  Thus, 
ai*gyria  is  considered  a  cosmetic  effect 
and  not  an  adverse  health  effect  and  an 
RMCL  is  not  proposed. 

Question  for  Comment: 

1.  Is  it  appropriate  to  consider  argyria 
to  be  a  cosmetic  effect  or  is  there 
evidence  that  argyria  is  an  adverse 
health  effect?  Should  an  RMCL  be 
proposed  for  silver?  Should  a  secondary 
regulation  be  proposed  for  silver? 

6.  Sulfate 

Sulfate  (SO*~)  is  a  divalent  anion 
found  in  almost  all  natural  waters.  It 
also  occurs  frequently  in  rainfall, 
particularly  from  air  masses  of 
metropolitan  areas  where  sulfate  is 
released  from  combustion  of  fossil  fuels. 
An  important  terrestrial  source  is 
evaporite  sediment,  frt)m  which 
magnesium,  sodium  and  calcium  sulfate 
may  be  leached.  Metallic  sulfides  such 
as  iron  pyrites  are  found  in  both 
sedimentary  and  igneous  rocks.  Sulfates 
are  released  through  oxidation  in  the 
weathering  process.  Household  waste 
including  detergents  add  sulfate  to 
sewage.  Industrial  effluents  from 
tanneries,  steel  mills,  sulfate-pulp  mills, 
and  textile  plants  are  other  significant 
sources  to  surface  water. 

Human  Exposure.  Data  on  levels  of 
sulfate  in  the  ambient  air  are  available 
firom  EPA's  Office  of  Air  Quality 
Planning  and  Standards.  A  summary  of 
atmospheric  concentrations  (1975)  for 
selected  locations  in  the  U.S.  is 
presented  below. 
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Data  were  not  available  on  the 
occurrence  of  sulfate  in  foods. 

The  CWSS,  conducted  in  1970. 
examined  969  drinking  water  supplies  in 
the  U.S.  Levels  of  sulfate  were  reported 
to  range  from  <1  to  770  mg/1 
(median =4.6  mg/1).  Of  the  sampled 
water  supplies,  3  percent  had 
concentrations  exceeding  250  mg/1. 
Analysis  of  the  interstate  carrier  water 
supply  systems  (1975)  involved 
examination  of  625  finished  drinking 
water  supplies.  In  3.4  percent  of  the 
sampled  systems,  levels  of  sulfate 
exceeded  250  mg/1.  The  maximum 
measured  concentration  was  978  mg/1. 


Analytical  Methods.  Analjrtical 
methods  available  for  analyzing  sulfate 
in  drinking  water  include  the 
turbidimetric  and  automated 
colorimetric  techniques. 

Health  Effects.  The  only  adverse 
effects  in  animals  and  humans  noted 
from  exposure  to  high  levels  of  sulfate 
are  diarrhea  and  dehydration.  Soluble 
sulfate  salts  are  absorbed  fi^m  the 
intestine  and  distributed  throughout  the 
body,  with  large  doses  being 
incompletely  absorbed,  resulting  in 
cathartic  effects.  Sulfate  is  continuously 
excreted  in  the  urine. 

In  humans,  the  concern  is  for  transient 
situations  as  individuals  will  become 
acclimated  to  high  levels  of  sulfate  in  a 
short  period  of  time  and  diarrhea  and 
dehycfration  do  not  occur  after  the  initial 
acclimation  period.  Infants  appear  to  be 
more  sensitive  to  sulfate  than  adults, 
with  several  cases  of  diarrhea  and 
gastroenteritis  reported  in  infants 
consuming  formula  containing  sulfate  at 
levels  ranging  from  630-1150  mg/1. 

In  areas  of  the  coimtry  with  high 
sulfate  concentrations  in  their  drinking 
water  supplies,  no  adverse  health  effects 
in  older  children  and  adults  have  been 
associated  with  exposure  to  sulfate  over 
lifetime  exposure.  In  addition, 
insufficient  toxicological  data  are 
available  to  calculate  an  AADI  based 
upon  short-term  effects  in  adults  or 
infants.  Thus,  a  provisional  AADI  will 
not  be  calculated  for  sulfate.  Instead,  a 
guidance  level  of  400  mg/1,  to  protect 
infants,  was  derived  based  upon  case 
histories  which  suggest  that  parents 
should  not  use  water  from  wells  with 
sulfate  concentrations  greater  than  400 
to  500  mg/1  for  preparation  of  infant 
formula. 

In  addition,  250  mg/1  is  presented  as  a 
guidance  level  based  upon  aesthetic 
considerations.  This  value  would  serve 
to  limit  the  intake  and  protect  the  high 
risk  population  (infants). 

The  current  EPA  secondary  drinking 
water  standard  for  sulfate  is  250  mg/1 
based  upon  aesthetic  effects.  The  WHO 
guidline  for  sulfate  is  400  mg/1  based 
upon  taste  considerations.  The  U.S. 
Army  has  recommended  limits  for 
sulfate  of  300  or  100  mg/1,  based  upon 
personnel  who  consume  up  to  15  liters  of 
water  per  day  (100  mg/1)  and  those  who 
consume  up  to  5  liters  of  water  per  day 
(300  mg/I)  (Scofield.  R.  and  Hsieh,  D. 
Criteria  and  Recommendations  for 
Standards  for  Sulfate  in  Military  Field 
Water  Supplies.  Univ.  of  Calif.). 

An  RMCL  and  primary  drinking  water 
regulations  will  not  be  developed  for 
sulfate  as  there  are  not  sufficient  data  at 
the  present  time  on  which  to  set  a  level 
for  health  protection.  However, 
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exposure  to  sulfate  at  high  levels  does 
present  a  health  concern  for  transient 
exposure  sitiiations  and  EPA  will 
reconsider  an  RMCL  in  the  future  based 
upon  new  data  and  research  results,  as 
available. 
Question  for  Conunent: 
1.  It  is  appropriate  to  derive  an 
advisory  for  sulfate  based  upon  the  high 
risk  population  or  should  an  RMCL  be 
developed? 

7.  Sodium 

Sodium  (atomic  number  11,  atomic 
weight  22.99)  is  a  light  silvery-white 
alkali  metal  that  composes  2.38  percent 
(by  weight)  of  the  earth's  crusL  Sodium 
does  not  occur  as  the  free  element  in 
nature  but  in  the  form  of  halides, 
silicates,  and  carbonates.  Sodium  is  the 
principal  cation  in  the  hydrosphere.  It  is 
derived  geologically  from  the  leaching  of 
surface  and  underground  deposits  of 
salts  (e.g.,  sodium  chloride)  and  from  the 
decomposition  of  sodium  aluminum 
silicates  and  similar  minerals. 

Analytical  Methods.  Anal3rtical 
methods  for  analyzing  sodi\nn  in 
drinking  water  include  the  direct 
aspiration  atomic  absorption,  furnace 
atomic  absorption  and  flame 
photometry. 

Human  Exposure.  While  there  is 
considerable  information  on  the  sodiimi 
content  of  foods,  few  studies  are 
available  of  total  daily  sodium-ion 
intake  for  healty  adults.  Data  that  have 
been  reported  are  based  on 
measurement  of  sodium  excretion  in 
urine  over  12  and  24  hour  periods. 
Reported  mean  24-hour  levels  range 
from  1,600  to  9,600  mg.  A  recent  estimate 
for  infants  is  69  to  92  mg/kg/day. 

The  sodium  ion  is  a  major  constituent 
of  natural  waters.  Human  activities  also 
contribute  sodiiun  to  water  supplies, 
primarily  through  the  use  of  sodium 
chloride  as  a  deicing  agent,  and  the  use 
of  washing  products.  A  survey  of  2,100 
finished  water  supplies  was  conducted 
from  1963  to  1966  by  the  VS.  Public 
Health  Service.  Levels  of  sodium  ion 
were  found  to  range  from  0.4  to  1,900 
mg/L  Of  the  supplies  having  sodium  ion 
concentrations,  42  percent  exceeded  20 
mg/1.  Levels  in  5  percent  of  the  supplies 
were  greater  than  250  mg/L  In  a  later 
study  (1975)  of  interstate  carrier  water 
supply  systems,  sodium  ion 
concentrations  in  630  systems  were 
found  to  range  from  <1  to  402  mg/1.  A 
total  of  42  percent  had  levels  exceeding 
20  mg/k  3  percent  had  levels  greater 
than  200  mg/L 

Health  Effects.  The  first  epidemiologic 
study  of  the  relationship  of  sodium  in 
drinking  water  and  blood  pressure  in  the 
United  States  was  undertaken  by 
Calabrese  and  Tuthill  (1977.  Elevated 


Pressure  and  High  Sodium  Levels  in  the 
Public  Drinking  Water.  32:300-302;  Ibid. 
1979.  34:197-203).  These  investigators 
compared  blood  pressure  distributions 
among  tenth  graders  in  two 
Massachusetts  communities  exposed  to 
low  (8  mg/1)  and  high  (107  mg/1)  levels 
of  sodium  in  drinking  water.  Students 
living  in  the  high-sodium  community 
exhibited  higher  blood  pressures  than 
their  counterparts  in  the  low-sodium 
community.  In  the  Netherlands  (Hofman, 
et  al.  1980.  Increased  Blood  Pressure  in 
School  Children  Related  to  High  Sodium 
Levels  in  Drinking  Water.  J.  Epidemiol. 
Comm.  Hlth.  34:179-181),  a  study 
reported  fmdings  which  supported  the 
hypothesis  that  sodium  intake 
influences  blood  pressure. 

Various  epidemiologic  studies  that 
failed  to  confirm  an  association  between 
drinking  water  sodium  and  blood 
pressure  also  have  been  reported 
(Pomrehn.  et  al  1963.  Community 
Differences  in  Blood  Pressure  Levels 
and  Drinking  Water  Sodium.  Am.  J. 
Epidemiol  118:60-71;  Punsar,  et  al.  1975. 
Coronary  Heart  Disease  and  Drinking 
Water.  J.  Chron.  Dis.  28:25»-2a7; 
Bierenbaum,  et  al  1975.  Possible  Toxic 
Water  Factor  in  Coronary  Heart 
Disease.  Lancet.  1:1008-1010; 
Hallenbeck.  et  al.  1981.  High  Sodium  in 
Drinking  Water  and  Total  Sodium 
Intake  on  Blood  Pressure.  Am.  J. 
Epidemiol  114:817-826;  Faust,  1982. 
Effects  of  Drinking  Water  and  Total 
Sodium  Intake  on  Blood  Pressure.  Am.  J. 
Clin.  Nutr.  35:1459-1467;  Armstrong,  et 
al.  1982.  Water  Sodium  and  Blood 
Pressure  in  Rural  School  Children.  Arch. 
Environ.  Hlth.  37:235-245).  Willett 
assessed  epidemiologic  data  relating  to 
the  hypothesis  that  sodium  in  drinking 
water  causes  a  clinically  significant 
elevation  of  blood  pressure  among 
school  children  in  Massachusetts  and 
concluded  that  the  data  should  be 
interpreted  with  extreme  caution  (1981. 
Drinking  Water  Sodium  and  Blood 
Pressitfe:  A  Cautious  View  of  the 
'Second  Look".  Am.  J.  Pub.  Hlth.  71:729- 
732).  Based  on  the  available  studies,  it 
appears  that  insufficient  evidence  is 
available  to  conclude  whether  or  not 
sodium  in  drinking  water  causes  an 
elevation  of  blood  pressure  in  the 
general  population. 

It  has  been  estimated  that  food 
accounts  for  approximately  90  percent 
of  the  daily  intake  of  sodium  whereas 
drinking  water  contributes  up  to  the 
remaining  10  percent. 

In  order  to  afford  protection  to  a 
segment  of  the  U.S.  population  on  a 
sodium-restricted  diet,  in  1968,  the 
American  Heart  Association  (AHA) 
recommended  a  level  of  5  mg  of  sodium 
per  8  ounces  of  water  or  20  mg/1.  The 


basis  for  AHA's  recommended  level  of 

sodium  was  a  nutritionally  adequate 
diet  requiring  500  mg  sodium  per  day.  Of 
the  500  mg,  440  mg  would  be  naturally 
occurring  in  food.  An  additional  60  mg 
would  be  from  non-nutritional  intake 
such  as  drugs,  water,  and  incidential 
intake  sources. 

In  1976,  the  National  Interim  Primary 
Drinking  Water  Regulations  did  not 
contain  an  MCL  for  sodium  because  the 
available  data  did  not  support  any 
particular  level  of  sodium  in  drinking 
water.  In  lieu  of  the  absence  of  an  MCL 
for  sodium,  EPA  supported  the  AHA's 
recommended  level  of  20  mg  sodium/l  in 
drinking  water.  In  1980,  EPA  amended 
the  National  Interim  Primary  Drinking 
Water  Regulations,  requiring  community 
water  systems  to  monitor  and  report 
sodium  levels  in  finished  drinking  water. 

EPA  is  not  proposing  an  RMCL  for 
sodium  due  to  insufficient  data  showing 
an  association  between  sodium  in 
drinking  water  and  hypertension  in  the 
general  population  and  because  of  the 
normally  minor  contribution  of  drinking 
water  to  the  total  dietary  intake  of 
sodium.  EPA  is  suggesting  a  guidance 
level  for  sodiimi  of  20  mg/1  in  drinking 
water  for  the  high  risk  population  as 
recommended  by  the  AHA.  since 
drinking  water  meeting  this  goal  would 
not  present  a  sodium-related  hazard  to 
those  segments  of  the  population 
thought  to  be  at  high  risk  (e.g., 
individuals  with  genetic  predisposition 
to  hypertension,  pregnant  women, 
hypertensive  patients).  EPA  will 
reconsidered  the  development  of  an 
RMCL  for  sodium  if  additional  data 
become  available.  A  secondary 
standard  based  upon  aesthetic  effects 
will  be  prepared  for  sodium. 

Questions  for  Comment: 

1.  Are  there  sufficient  data  available 
to  develop  an  RMCL  instead  of  a  health 
advisory  for  sodium  in  drinking  water? 

2.  Does  the  proposed  health  advisory 
for  sodium  provide  protection  to  high 
risk  populations? 

8..Antimony,  Beryllium.  Thallium  and 
Vanadium 

Antimony,  beryllium,  thallium  and 
vanadium  were  included  in  the  list  of 
lOCs  under  consideration  for  Revised 
Regulations  in  the  ANPRM.  Preliminary 
analysis  indicated  limited  potential  for 
drinking  water  exposure  causing  a 
significant  risk  from  these  substances. 
Data  collection  efforts  on  occurrence/ 
human  exposure  and  potential  health 
effects  have  not  yet  been  completed  on 
these  substances  and  these  four  lOCs 
will  be  considered  in  later  Phases  of  the 
Revised  Regulations.  . 
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9.  Zinc 

Zinc  was  also  included  in  the  list  of 
lOCs  under  consideration  for  Revised 
Regulations  in  the  ANPRM  The  Agency 
has  not  identified  any  adverse  health 
effects  that  are  caused  by  rinc.  The  NAS 
Safe  Drinking  Water  Committee 
[Drinking  Water  and  Health,  1977.  VoL 
I)  concluded  that,  "zinc  is  an  essential 
nutrient  for  humans.  There  is  evidence 
of  borderline  deficiencies  of  the  element 
in  children  in  the  United  States  as  well 
^asinotherpartsof  the  world  .  .  .  .The 
'possibility  of  detrimental  health  effects 
arising  from  zinc  consumed  in  food  and 
drinking  water  is  extremely  remote." 

Thus,  EPA  has  concluded  that 
potential  adverse  health  effects  will  not 
arise  from  zinc  in  drinking  water  and 
this  compound  is  not  being  considered 
for  regulation  at  the  present  time. 

VUL  Synthetic  Organic  Chemicals: 
RMCL's 

The  ANPRM  (48  FR  45502)  listed  a 
total  of  43  synthetic  organic  chemicals 
(SOCs)  that  were  being  considered  for 
inclusion  in  the  NPDWR.  Inclusion  of 
specific  SOCs  on  the  Hst  was  based 
upon  the  occurrence  or  potential 
occurrence  of  the  SOC  in  drinking  water 
and  the  potential  health  effects  of 
exposure  to  that  SOQ  Inclusion  in  the 
list  did  not  necessarily  mean  that 
regulations  would  be  developed  for  the 
SOC  but  that  those  were  the  SOCs 
currently  being  considered;  other  SOCs 
not  hsted  could  also  be  considered  and 
included  in  the  NPDWR.  Selection  of 
SOCs  for  the  NPDWR  is  based  upcm  an 
analysis  of  occurrence  and  potential 
occurrence,  the  significance  of  potential 
human  exposure,  associated  health 
effects  of  exposure  and  other  pertinent 
factors. 

EPA  is  today  proposing  to  regulate  26 
of  the  43  SOCs  in  the  ANPRM;  five  of 
the  SOCs  were  determined  to  be 
inappropriate  for  regulation  due  to  such 
factors  as  lack  of  potential  occurrence  in 
drinking  water,  lack  of  actual 
occurrence  data,  or  insufficient  health 
effects  data.  Short-  and  longer-term 
toxicology  assessments  have  been 
developed  for  those  five  SOCs  for  which 
regulations  are  not  appropriate;  these 
assessments  may  be  converted  to  formal 
Health  Advisories.  In  addition,  12  SOCs 
of  the  43  SOCs  will  be  reconsidered  in 
later  phases  of  the  Revised  Regulation 
development  as  additional  data  become 
available  (see  Table  1). 

RMCLs  are  proposed  for  28  SOCs  for 
whick  the  Administrator  has  determined 
that:  (1)  Analytical  methods  are 


available,  (2)  exposure  to  any  of  these 
SOCs  "may  have  any  adverse  effect 
upon  the  health  of  persons"  and.  (3)  they 
occur  Of  are  Ukely  to  occur  in  drinking 
water.  / 

Below  are:  (1)  A  simrmary  of  the 
avaitabiUty  of  analytical  methods,  and 
(2)  summaries  per  SOC  of  analytical 
methods,  occurrence/exposure  and 
toxicology. 

In  the  MCL  proposal,  EPA  will 
propose  the  analytical  methods  that 
have  been  determined  to  be 
economically  and  technologically 
feasible.  In  the  toxicology  discussion  for 
each  SOC,  the  acute  and  chronic  toxic 
effects  of  exposure  along  with  any 
carcinogenicity  data  are  summarized. 
When  data  are  available,  adjusted 
acceptable  daily  intakes  (AADIs)  based 
on  non-carcinogenic  effects  atre 
determined  for  long  term  exposure  to  the 
SOCs.  In  addition,  short-term  exposure 
is  also  considered  and  short-term 
assessments  are  determined  for  1-day 
and  10-day  exposures.  These 
assessments  are  provided  for  both  SOCs 
for  which  RMCLs  are  [n-oposed  and  for 
those  SOCs  for  which  regulations  do  not 
appear  to  be  appropriate.  A  summary  of 
health-related  guidelines  prepared  by 
other  groups  and  organizations  is 
provided  for  each  SOC.  Values  that 
have  been  calculated  by  the  World 
Health  Organization  (WHO),  the 
National  Academy  of  Sciencies  (NAS), 
EPA's  Office  of  Water  Regulations  and 
Standards  (OWRS.  Water  Quality 
Criteria)  an3  EPA's  Office  of  Pesticide 
Programs  (OPP)  have  been  included.  In 
several  instances,  these  values  differ 
from  the  proposed  AADIs.  This  is  due  to 
several  factors,  including  the  use  of 
different  uncertainty  factors,  and 
reinterpretation  of  data  and  varying 
assumptions.  In  addition,  new  data  may 
have  become  available  over  the  years 
which  has  resulted  in  the  derivation  of 
an  AADI  which  differs  from  older 
calculated  values.  Taste  and  odor 
threshold  values  also  have  been 
included  for  certain  contaminants. 

A  summary  of  the  RMCLs  and  AADIs 
is  presented  in  Table  12.  Risk  estimates 
have  been  projected  using  calculation 
models  for  SOCs  for  which  data  are 
available  and  are  summarized  in  Table 
13.  Short-term  assessments  and 
provisional  AADIs  for  SOCs  for  which 
RMCLs  are  not  proposed  are 
summarized  in  Table  14  and  short-term 
assessments  for  SOCs  for  which  RMCLs 


are  proposed  are  snmmarized  in  Table 
15. 

A.  Availability  of  Analytical  Methods 

EPA  approved  analytical  methods  are 
available  for  most  of  the  SOCs  being 
considered  in  this  RMCL  proposal. 
These  methods  may  involve  gas 
chromatography  (GC),  gas 
chromatography/mass  spectrometry 
(CG/MS),  and  and  high  pressure  liquid 
chromatography  (HPLC). 

Purge  and  trap  methods  are  available 
for  those  SOCs  that  are  volatile.  Those 
compounds  which  are  methylene 
chloride  extractable  may  be  analyzed 
by  600  series  methods  (i.e..  EPA  methods 
for  analysis  of  priority  pollutants).  Other 
compounds  may  be  analyzed  by  newer 
methods  developed  recently  but  not  yet 
approved  by  the  Agency. 

Since  a  number  of  the  600  series 
methods  have  been  recently  applied  to 
drinking  water  &amples  in  addition  to 
waste  effluent  samples,  multi-laboratory 
method  validation  data  are  available  for 
many  of  the  compounds  in  this  proposal. 
Multi-laboratory  data  from  performance 
evaluation  studies  are  also  available  for 
some  compounds,  using  reagent  water. 
For  the  newer  methods,  only  single 
laboratory,  single  operator  performance 
data  are  available. 


Table  12.— Proposed  RMCL's  and  AADI's 
FOR  SOCs  Proposed  for  Regulation 


soc 

SMy 
tactor 

AADI' 
(mfl/l) 

Pro- 

RiSa 

(mg/l) 

flriylomtito     

100 
NA 

100 

100 

WO 

1,000 

NA 

NA 

1.000 

100 

NA 

100 

1,000 

1.000 

1.000 

1,000 

100 

1,000 

NA 

100 

1,000 

100 

NA 

NA 

1,000 

1,000 

•0.007 
NA 

•0.042 

018 

003 

0.35 
NA 
NA 

312 
•0.35 
NA 

0.076 
•3.4 
•0.0025 
•0.001 
•081 

1.7 
•3.0 
NA 

1.1 
•7.0 
101 

0.28 
NA 

0.35 
*22 

0 

»rhlft>^ 

0 

AMoirb,    aMicvk    nNeiid* 
and  aldicwb  tuNon* 

OOOB 

Ci»«)0«urw< _       _...    . 

CMordana . 

0.038 
0 

0.07 

DSCP... 

1 .2-OichloropropaM 

0-OlcMoruOS(iMfM.~ 

2,4-0 - 

0 

0008 
0.82 
007 

EDB 

Epchkxohydnn.          

Eth)Hbera«ne.._ .. 

HeplKhlor _ 

0 
0 
0.88 

8 

HaptachtarapoMM*... 
LMna 

Monochtorobannn* 

PCB« 

PafitacMorophanol 

Styvifne 

0 

00002 

034 

008 

0 

022 

0  14 

Toluene-         

2.4,5-TP        ._ 

Toxiphene....- 

2J> 

0052 
0 

007 
0.44 

Xytwie. - 

'  Does  n»  considef  caranogorncity  polentiaL 
•  These  AADIs  are  termed  'provistooer'as  they  ware  de- 
temvned  front  studies  o<  less  than  btetbTte  duration  (approxi- 
mately 2  years  for  an  animal  study) 
Note.— NA>Noli 
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Table  13.—  Risk  Estimates  for  SOC's  for  Which  Data  Were  Avarable 


S(k; 

^X)|CCtBd  upper  In^ 

(10-*).  wnc^nteHon  m 
drtnUng  iMMr  (M/l) 

EPA 

Cli»illlc1ton 

lARC  CiMMcalton 

. 

CAG 

NAS 

NA 

'0.16 
0.02 
a02S 

as6 

0.0005 
3l64 

0.0104 
0.00065 

ao2 

0026 
NA 

0.0079 
NA 

0.03 

NA 

NA 
0020 

NA 

NA 

NA 
Oil 

NA 

NA 

NA 
054 
OS66 
2JS 
016 

NA 

NA 

B« 

B« 

B» 

B« 

C 

B» 

B« 

B» 

B> 

B' 

B< 

C 

C 

B« 

C 

B* 

NoldnaMad. 
Groups. 
Groups. 
Group  2B. 

Alarl*»            

OmnteM 

Ofif^-P 

aodn 

Nd  cltmlfcd. 
Group  2B. 
Group  28. 
Group  28. 
Groups. 
Noldusitad. 
Group  28. 
Groups. 

EDB 

EpicNnmhyrkin 

HaotarMnr 

HopUrhkv  ll(WY«iriB              

HotacftlnmhBficMno             

brntana 

PCB«._ 

Nul  cImiMikI 
Group  28. 
Grai4)a 
Group  2a 

SIVranB                           

Trnufihana 

« ^S575^.:' •* —  ^"^ — 

No«e.-NA=No«  avaiiabte. 

Table  14.—  Short-Term  Assessments  and  Provisional  AAOI's  for  SOCs  for  Which 

RMCLs  Are  Not  Proposed 


see 

1(mf(mg/0 

1»OV(mg/l) 

ProvWoml 

CNM 

AduN 

CNM 

AduR    ' 

AAOI  (mg/ 
1) 

AMzina 

NA 
6.9 

Mi) 
0.02 
005 

NA 

31.2 

•3.5 

O07 
017 

NA 
•.• 

•1 
O006 
0.06 

NA 

31.2 

•15 

0.02 
>17 

'0.75 

Oojon 

NA 
•15 

oooie 

0029 

Endnn 

HenacNorobenzena — _, 

'Tunes  10  Vfi")- 
»T«Ties  IO-'m/iL 
•Tmw  to  ", 
Note.— MA = Not 


Table  15— Draft  Short-tehm  Assessments  for  SOCS  for  Which  RMCLs  Are  Proposed 


soc 


Acrytomid*. 
Alactitor . 


AKtcarO.  tUcarb  tuNogoda  and  aMcwb  sultorw_ 

Cattx>(urao _ 

Ctitcrdana "    ~"    " 

as- 1 .2OcNoroe0tylar<a 

Deep 

1 .2-Oictiloroprapww 

o-OicNoratianzerte 

2.4-D..._____ 1 

EDB 


EpcMoiohydrin.......... 

Ettiytwnzefw 

HeptacNor. 

HeptacMor  apoooda.... 

Lindane- 

M«thoxycNor 

MonocNorotwnzana .. 

PC8s  _ _.„ _ 

PenwcMorophanol.— 

Styreoe 

Tokierw 

2.4.5- TP 


Tomiprwne 

trans- 1 .2-OicNoroe0«ylari« .. 
Xylene _ _ 


1-dqr(nig/0 


CHW 


IS 

O012 

0.06 
NA 

4.0 

02 
NA 
NA 

1.1 
NA 
NA 
21 
NA 
NA 
NA 

6.4 


1.0 

27 

16 
NA 
0.5 
^7 

12 


AduR 


6l2S 
62.5 

0.042 

O018 
NA 

14 

07 
NA 
NA 

3.85 
NA 
NA 
72 
NA 
NA 
NA 

2^4 

NA 
NA 

3.5 
04.5 
63 
NA 

1.75 

9.5 
42 


1(Vday(mg/l) 


CMd 


OS 
18 

O012 
NA 

O063 

1.0 

OOS 

0.09 
NA 

0.3 

0.006 

014 

^1 

001 
NA 

1.2 

2.0 

1.8 
NA 

0.3 
20 

6 

0.2 

0.08  ' 

1.0 
NA 


1.0 
SZ5 

O042 
NA 

022 

3.5 

017 

031 
NA 

1.1 

0.027 

05 

7.2 

O035 
NA 

4.3 

7.0 

OS 
NA 

1.1 
70 
21 

075 

026 

3.5 
NA 


|jongar4ami(iiio/1)> 


CNM 


ooe 

NA 

0.012 

0.05 
NA 

1.0 
NA 
NA 

6.9 
NA 
NA 

0022 
NA 
NA 
NA 

0.033 
NA 

9 
NA 
NA 
20 
NA 
NA 
NA 

1.0 

7.8 


not  availaMe.  Asaessment  derived  tor  ttia 


No«e:-NA«No«  avaMHe    Adequate  dosthreaponae  data  were 
Ojration  ot  exposure  «  cons«Jef  ed  to  be  protective  m  these  cases 


AduH 


004 
NA 

O042 

018 
NA 

3.5 
NA 
NA 
31.2 
NA 
NA 

0076 
NA 
NA 
NA 

012 
NA 
30.5 
NA 


70 
NA 
NA 
NA 
3.5 

273 


next  longer 


Table  16  lists  the  analytical  methods 
presently  available  for  the  SOCs.  There 
is  no  standardized  EPA  method  for 
acrylamide.  The  analysis  of  acrylamide 
has  been  reported  in  the  published 


literature  using  bromination  of  the 
double  bond  followed  by  gas 
chromatography  analysis  using  an 
electron  capture  detector.  Further 
research  on  this  approach  or  an 


alternate  procedure  is  required  to 
develop  a  suitable  analytical  method  for 
the  determination  of  acrylamide  in 
drinking  water.  Additional  research  is 
required  on  the  development  of  multi- 
contaminant  monitoring  methods  for  the 
SOCb,  including  the  use  of  capillary  GC 
and  capillary  GC/MS  techniques. 

Table  16.— Analytical  Methods  for  SOCs 


Cofnpound 


Aoylamida. 
AlacNar 


AMkait) 

Abazina 

Carbotoan- 
CNordWM'.. 


OeCP- 


da-   and   »ana-U-OlcNor- 

oethyteiw. 
tan*-1.2-Ok:Moroathytana... 
o-Oict<torotienzene 

m-OicNoroberaene 

1.2-OicNoropropane 


2.4-0.. 
EOB._ 


Endrtn.. 

EpicNorotiydrin„ 

Ethytbartzena.. 

'  ' aanhln. 


HexAcMorobanzene . 

Lindane 

MettioxycMor 

MonocMorobanzana 

PentacMorophenol ... 

PC8a«  PC8-1242™ 

Smiazina 

Styrena 
Tokjana 


2,4.5-TP 

2,3.73-TCOO. 


Xylanea:      pai»-, 
ortho-. 


Method' 


No  atandirdtead  EPA  method. 

Solvent  extraction  GC 

HLPCSai. 

Solvent  ntractlon  GO;  619. 

Solvant  extractton  HPLC;  632. 

Solvent    extraction   GO;    60& 

Solvent   ax»action   GC/MS; 

62S. 
Purge    «    Trap    GC;    502.1. 

Purge  A  Trap  GC/MS;  524. 
Purge  6  Trap  GC;  502.1. 

Purge  6  Trap  GC;  524 

Purge    «    Trap    GC;    503.1. 

Purge  6  Trap  GC/MS;  524. 
Pwge    A    Trap    GO;     S03.1. 

Purge  8  Trap  QC/MS;  524. 
Purge    A    Trap    GC;     5021. 

Purge    A    Trap    GO;    601. 

Purge  A  Trap  GC/MS;  624. 

Purge  A  Trap  GC/MS:  524 
Oertvatization  GO;  615. 
Purge  «  Trap  GO:  502.1. 
Solvent  extraction  GC;  606. 
Direct  Ir^actton  GC. 
Purge  A  Trap  GC;  602. 
Solvent    extraction    GC;    606. 

Sdvenl   extraction   GC/MS; 

625 
Solvent  exkaction  GC;  etZ 
Solveni  extraction  GC;  600. 
Solvent  extraction  GC;  608. 
Purge    A    Trap    GC;    503.1. 

Purge  A  Trip  GC/MS;  524. 
Solvent    exttaction    GC;    604. 

Solvent    extraction   GC-MS; 

625 
Solvent  extraction  GC;  606. 
Solvent  ex»action  GC;  619. 
Purge  A  Trap  GC;  503.1. 
Purge  A  Trap  GC;  602. 
Solvent  extraction  GC;  606. 
DertvattzaUon  GC;  615. 
Solvent     extraction     GC/MS; 

613. 
Purge  A  Trap  GC;  503.1. 


■  multipla  peak  raaponae. 

*PC8t  included  are  1260,  1254.  1246,  1242.  1232.  1221, 
and  1016. 

■  Senet  600  methods  are  EPA  mothoda  lor  wialyaia  of 
prionty  pollutants  Senes  500  mettwds  era  EPA  methoda  tor 
analysts  ol  dnnlung  water  contaminants. 

NA— not  available.  FID— flame  lonaalton  detector.  ECO— 
electron  capture  detector. 


NA         B.  Proposed  RMCLs 


1.  Acrylamide 

Acrylamide  (propenamide,  CAS  #79- 
06-1)  is  used  primarily  as  a  starting 
material  for  the  manufacture  of  water 
soluble  polymers  employed  to  enhance 
oil  and  water  recovery  from  wells,  as 
flocculants  in  potable  and  waste  water 
treatment,  food  processing,  in  paper 
making,  dye  application,  adhesives,  soil 
conditioners  and  permanent  press 
fabrics.  Acrylamide  is  extremely  soluble 
in  water  (2.15  x  10  •  mg/1)  and  is  soluble 
in  alcohol,  ether  and  acetone. 
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Analytical  Methods.  No  EPA 
approved  analytical  method  is  presently 
available  for  acrylamide,  althoogfa  a 
research  method  is  now  available. 

Human  Exposure.  Acrylamide 
monomer  is  a  common  contaminant  of 
polyacrylamide  used  id  food  production 
and  as  a  coagulant  aid  in  the  water 
treatment  process.  Polyacrylamide  may 
be  contaminated  with  up  to  Oi)&  percent 
acrylamide  monomer,  w^ich  npon 
leaching,  cotild  yield  a  0.5  ^g/day  intake 
by  humans  from  drinking  water  alone. 
Technical  grades  of  polyacrylamide, 
having  higher  levels  of  acrjrlamifie 
monomer,  are  used  in  drilling  new 
potable  water  wells.  These  acrylamide 
residues  may  remain  in  the  surrounding 
soils.  Technical  grades  of 
polyacrylamide  are  used  in  mine 
management  and  reclamation  and  have 
been  reported  to  have  contaminated 
local  water  supplies  with  acrylamide 
monomer.  No  monitoring  data  are 
available  to  describe  the  frequency  or 
level  of  human  exposure  via  food,  air  or 
drinking  water.  While  monitoring  lot 
acrylamide  has  been  limited,  the 
potential  for  occurrence  in  drinking 
water  exists  because  of  its  use  as  an 
additive  in  drinking  water  treatment 
processes. 

Health  Effects.  The  principal  toxic 
effect  from  exposure  to  acrylamide 
(monomer)  over  any  duration  of  time 
and  by  any  route  in  animals  is 
peripheral  neuropathy.  Subchronic 
studies  have  demonstrated  a  variety  of 
ejects,  indoding  atrophy  of  skeletal 
muBcias  in  the  hind  quarters,  testicular 
atrophy  and  weakness  in  die  limbs. 
Long-term  exposure  to  acrylamide  also 
has  been  shown  to  result  in  neurotoxic 
effects  and  weakness  in  the  hind 
quarters.  Case  reports  suggest  that 
similar  effects  occur  in  the  human 
following  exposure  via  the  dermal,  oral 
or  inhalation  routes.  Recent  evidence 
shows  that  acrylamide  in  carcinogenic 
in  mice  and  rats  when  administered  by 
one  of  several  routes:  oral  topical  or 
intraperitoneal. 

No  adequate  dose-response  data 
representing  the  oral  route  of  exposure 
are  available  from  which  to  develop 
short-term  assessments.  However,  in  the 
light  of  substantial  chemical  disposition 
evidence  showing  that  acrylamide  is 
absorbed  rapidly  and  completely  by 
virtually  any  route  of  exposure,  it  is 
considered  acceptable  to  use  data 
generated  following  exposure  via  these 
other  routes.  The  1-day  assessments 
were  derived  from  a  NOAEL  of  15  mg/ 
kg  identified  in  an  animal  study  (Miller, 
et  al.  1963.  Altered  Retrograde  Axonal . 
Transport  of  Nerve  Growth  Factor  After 
Single  end  Repeated  Doses  of 


Acrylamide.  ToxicoL  Ap|d.  Iliarmaccri. 
69:96-101).  While  measuring  the  rate  of 
retrograde  axonal  transport  of  iodinated 
nerve  growth  factor  in  rats  treated  with 
single  intraperitoneal  doses,  the  authors 
showed  that  significant  inhibition  of 
transport  ensued  at  or  above  doses  of  25 
mg/kg,  while  no  significant  changes 
were  seen  at  or  below  15  mg/kg.  The  1- 
day  assessments  were  derived  by 
applying  an  iHicertainty  factor  of  100  to 
the  NOAm.  of  15  mg/kg.  yielding  a 
value  for  the  10  kg  child  of  1.5  mg/I 
which  assumes  consumption-of  1  liter  of 
water  per  day  and  a  value  for  the  70  kg 
adult  of  5.2S  mg/I  which  assumes 
consumption  of  2  liters  of  water  per  day. 

The  10-day  assessments  were  derived 
from  a  NOAEL  identified  in  a  drinking 
water  study  (Gorzinski,  et  al.  1979. 
Results  of  Palatabilfty  (12-day)  and 
Tolerance  (21 -day)  Studies  on 
Acrylamide  Monomer  Administered  in 
the  Drinking  Water  of  Rats.  Dow 
Chemical  Company.  Unpublished 
report).  The  monomer  was  administered 
in  drinking  water  at  levels  of  0, 1,  3, 10 
or  30  mg/kg  bw/day  for  21  consecutive 
days.  Based  upon  histological 
examination  of  peripheral  nerves  at 
both  the  light  and  electron  microscopic 
levels,  it  was  determined  that  effects 
occurred  at  the  two  higher  doses,  while 
no  significant  cheinges  were  apparent  at 
the  two  lower  doses.  A  NOAEL  of  3  mg/ 
kg/ day  thus  was  identified  The  10-day 
values  were  derived  by  applying  an 
uncertainty  factor  of  100  to  the  NOAEL. 
yielding  a  level  of  0.3  mg/l  for  the  10  kg 
child  which  assumed  consumption  of  1 
liter  of  water  per  day  and  a  level  6L  1.05 
mg/I  for  the  70  kg  adult  which  assumes 
consumption  of  2  liters  of  water  per  day. 

The  study  selected  for  the  derivation 
of  a  provisional  AADI  was  a  subchronic 
study  in  which  rats  were  administered 
daily  doses  of  a  0.05,  0.2, 1,  5  or  20  mg/ 
kg  in  their  drinking  water  (Burch,  et  al. 
1980.  J.  Environ.  Path  Tox  4:157-182). 
The  parameters  measured  were  gross 
neuropathy  as  observed  by  the  limb 
splaying  method,  ultrastructural 
examination  of  peripheral  motor  nerves, 
hematology,  clinical  chemistry  and  body 
and  organ  weights.  On  the  basis  of  the 
most  sensitive  measure  of  toxicity,  the 
unltrastructural  examination,  it  was 
concluded  that  0.2  mg/kg  was  the 
NOAEL.  Using  this  NOAEU  an 
uncertainty  factor  of  100  based  upon  an 
animal  study  with  the  NOAEL 
identified  an  uncertainty  factor  of  10  to 
convert  from  subchronic  to  chronic 
exposure  and  consumption  of  2  bters  of 
water  per  day,  a  provisional  AADI  of 
0.007  mg/1  was  determined. 

Acrylamide  did  not  elicit  mutagenic 
activi^  in  the  Ames  test  (both  with  and 


withoBt  microsomat  activation)  or  in  the 
hepatocyte  culture  DNA  repair  assay 
(Bull,  et  al.  1984.  Carcinogenic  Effects  of 
Acrylamide  in  Senear  and  A/J  mice. 
Cancer  Res.  44:107-111;  Miller,  et  al. 
1984.  Lack  of  Genotoxicity  of 
Acrylamide  Using  the  Hepatocyte 
Primary  Culture  (HPC)/DNA  Repair 
Test.  Abstract  No.  138.  Presented  at  the 
1964  meeting  of  the  Society  of 
Toxicology,  Atlanta,  GA.  The 
Toxicologist  4(1):35).  Chromosome 
aberrations  were  noted  in  the 
spermatogonia  of  mice  exposed  to  75 
mg/kg/day  in  the  diet  for  2-3  weeks,  but 
bone  marrow  ceDs  were  not  affected 
(Shiraishi,  Y.  1978.  Chromosome 
Aberrations  Induced  by  Monomeric 
Acrylamide  in  Bone  Marrow  and  Germ 
Cells  of  Mice.  Mut.  Res.  57:313-324). 
Both  the  marrow  cells  and 
spermatogonia  showed  a  striking 
decrease  in  mitotic  index  following  a 
single  intraperitoneal  dose  of  50  to  150 
mg/kg 

Only  one  published  stiidy  (Bull  et  al. 
1984.  Carcinogenic  Effect  of  Acrylamide 
in  Senear  and  Strain  A/]  Mice.  Cancer 
Research.  44:107-111)  is  available  which 
addresses  the  carcinogenic  effects  of 
acrylamide.  This  study  showed  that 
acrylamide  acted  as  a  tumor  initiator  in 
the  skin  of  the  female  Senear  mouse 
when  administered  orally,  topically  or 
by  intraperitoneal  injection.  Acrylamide 
also  increased  the  yield  of  lung 
adenomas  in  strain  A/]  mice  when  given 
orally.  In  addition,  preliminary  data 
from  another  study  show  that 
acrylamide  causes  a  significant  increase 
in  tumor  incidences  at  several  sites  in 
both  male  and  female  rats  exposed  to 
acrylamide  in  their  drinking  water.  A 
quantitative  risk  assessment  has  not 
been  performed  on  acrylamide,  pending 
submission  of  the  data  to  the  Agency  ion 
review.  Acrylamide  has  been  classified 
in  EPA's  Group  B2.  according  to  EPA's 
Proposed  Xlkiidelines  for  Carcinogen 
Risk  Assessment  based  upon  the 
positive  results  in  studies  in  mice  and 
rats. 

The  data  strongly  suggest  that 
acrylamide  monomer  is  carcinogenic  in 
animal  species.  Because  of  these 
potential  adverse  health  effects  and  the 
fact  that  acrylamide  is  likely  to  be 
occurring  in  water  supplies,  dxie  to  its 
use  as  an  additive  in  the  drinking  water 
treatment  process.  EPA  is  proposing  to 
regulate  this  contaminant.  The  RMCL 
will  be  based  upon  carcinogenic  effects 
and  an  RMCL  of  zero  is  proposed. 

2.  Alachlor 

Alachkw  [(2-chloro-2',6'  diethyl-n- 
(methoxymethyl)  acetanilide);  CAS  # 
15972-60-8]  is  a  herbicide  used  primarily 
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on  com  and  soybeans.  Alachlor  is 
slightiy  soluble  in  water  and  can  enter 
water  systems  by  runoff  from 
agricultural  fields  into  surface  water  or 
by  leaching  downward  through  soil  to 
ground  water. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
alachlor  in  drinking  water  include  the 
solvent  extraction-gas  chromatography 
technique. 

Human  Exposure.  Alachlor  is 
registered  primarily  for  use  on  beans, 
com,  cotton,  peanuts,  peas,  sorghum, 
soybeans,  sunflowers  and  woody 
ornamentals.  Tolerances  for  alachlor 
have  been  established  for  eggs,  milk, 
and  the  fat,  meat  and  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  poultry  and 
sheep. 

Estimates  of  dietary  exposure  to 
alachlor  have  been  calculated  based 
upon  the  estimated  level  of  each  food 
item  for  which  a  tolerance  has  been  set 
in  the  typical  diet  These  calculations 
suggest  a  total  dietary  exposure  of 
4xl0-*mg/kg/day. 

There  are  no  data  to  indicate  the 
presence  or  absence  of  alachlor  in 
ambient  air  at  production  and  use  sites, 
or  in  urban  air. 

Five  regional  studies  conducted  in  the 
midwestem  United  States  provide 
evidence  of  the  occurrence  of  alachlor  in 
surface  and  ground  water.  During  the 
spring  and  summer  of  1981.  one  study 
showed  alachlor  to  be  present  in  80 
percent  of  the  samples  (293)  taken  from 
12  different  streams.  The  maximum 
concentration  observed  was  104  ;tg/l. 
During  1982-1984.  alachlor  was  also 
shown  to  be  present  in  surface  water 
sources,  at  a  maximum  concentration  of 
75M8/1. 

In  1980.  2  out  of  14  wells  sampled  in 
Nebraska  were  found  to  contain 
alachlor  levels  of  approximately  0.04 
fig/1.  Recent  results  from  drinking  water 
wells  in  Iowa  (1982-1984)  showed  levels 
of  alachlor  up  to  16  /tg/1,  with  levels 
typically  less  than  3  Xg/1.  Drinking 
water  samples  of  tap  water  from  Ohio 
have  also  detected  alachlor  at  similar 
levels.  In  Maryland.  4  out  of  30  wells 
found  to  contain  alachlor  at  levels 
approximately  0.4  /ig/1. 

Other  drinking  water  supplies  have 
been  found  to  have  detectable  levels  of 
alachlor.  Selected  surface  water 
supplies  in  one  State  have  been  reported 
to  contain  as  much  as  14.3  fxg/l  alachlor 
during  spring  and  summer  months.  In 
some  instances  the  drinking  water  level 
differed  little  from  the  level  found  in  raw 
water.  Alachlor  was  detected  m  4  out  of 
104  samples  from  NSP  for  organics. 
Levels  ranged  from  0.1-0. 9  fig/l 

Health  Effects.  Alachlor  exhibits 
relatively  low  acute  toxicity  by  the  oral 


(rat  LDm=0.93  g/kg).  dermal  (rabbit 
11^0=13.3  g/kg).  or  inhalation  (rabbit 
LC«o>5.1  ml/1)  routes  of  exposure 
(Monsanto,  1978a.  Acute  Oral  Rat, 
Acute  Dermal  Rabbit.  Unpubhshed 
study  received  1978;  CDL:241273: 
Monsanto.  1981c.  Acute  Inhalation  LDw 
Rat.  Unpubhshed  study  received  1981; 
CDL:248053).  Although  alachlor  is  a  skin 
sensitizer  and  causes  ocular  lesions 
upon  chronic  exposure,  the  technical 
product  has  only  slight  skin  and  eye 
irritation  potential  after  an  acute 
exposure  (Monsanto.  1978b.  Primary  Eye 
and  Primary  Dermal  Irritation  Rabbit. 
Unpublished  study  received  1978; 
CDL:241273;  Monsanto.  1984a.  Dermal 
Sensitization  Guinea  Pig.  Unpublished 
study  received  1984;  CDL252772). 

A  two  year  rat  feeding  study  in  the 
Long-Evans  strain  of  rat  showed 
alachlor  to  be  toxic  at  all  doses  tested; 
14.0. 42.0  and  126.0  mg/kg/day 
(Monsanto.  1982.  Environmental  Fate  of 
Microencapsulated  Alachlor:  Vol.  I  and 
n.  Unpubhshed  study  received  1982. 
CDL;070841).  The  principal  toxic  effects 
of  concern  were  heptatotoxicity  and  an 
ocular  lesion,  referred  to  as  the  uveal 
degeneration  syndrome  (UDS).  UDS  is 
characterized  in  its  mildest  form  by  free 
floating  irideal  and  chorodial  pigment  in 
the  ocidar  chamber  and  pigment 
deposition  on  the  cornea  and  lens.  In  its 
most  severe  form,  the  syndrome  is 
characterized  by  bilateral  degeneration 
of  the  iris  and  diminution  of  the  size  of 
the  ocular  globe  with  secondary  total 
cataract  formation. 

A  follow-up  two-year  feeding  study  in 
the  same  strain  of  rat  was  conducted  at 
0.5.  2.5  and  15.0  mg/kg/day  (Stout  1983. 
A  Chronic  Study  of  Alachlor 
Administered  in  Feed  to  Long-Evans 
Rats.  Unpublished  study  received  1984. 
CDL;252498).  There  was  a  small  increase 
at  the  high  dose  in  animals  exhibiting 
the  initial  stage  of  UDS,  specifically 
molting  of  retinal  pigmentation. 

No  duration  specific  data  are 
available  to  derive  a  one-day  health 
advisory:  therefore,  it  is  recommended 
that  the  ten-day  health  advisory  be 
applied  for  the  one-day  assessment. 

The  ten-day  assessment  is  derived 
from  a  teratogenicity  study  in  the  rat 
reported  by  Rodwell  and  Tracher,  1980 
(Teratology  study  in  rats.  IRDC  No.  401- 
058;  IR-79-020.  Unpublished  shidy 
including  submitter  study,  received  Oct 
16. 1980.  under  EPA  Reg.  No.  524-385. 
prepared  by  International  Research  and 
Development  Corporation,  submitted  by 
Monsanto  Agricultural  Products  Co..  St. 
Louis.  MO.  CDL  252570).  No  teratogenic 
effects  were  observed  at  400  mg/kg/day; 
however,  this  level  did  produce 
maternal  and  fetotoxicity.  A  matemal 
and  fetotoxic  NOAEL  was  estabUshed 


at  150  mg/kg/day  when  alachlor  was 
administered  to  rats  on  day  6  through  15 
of  gestation.  Using  the  NOAEL  of  150 
mg/kg/day.  a  10  day  health  advisory  for 
a  10  kg  child  is  15  mg/1  and  for  a  70  kg 
adult  is  52.5  mg/L 

Alachlor  feeding  studies  have 
demonstrated  oncogenic  effects  which 
include  lung  tumors  in  mice,  and 
stomach,  thyroid,  and  nasal  txirbinate 
tumors  in  rats.  Two  chronic  feeding 
studies  were  conducted  in  the  Long 
Evans  strain  of  rat  with  alachlor.  In  the 
first  study,  the  technical  material  was 
stabilized  with  epichlorohydrin  during 
the  first  year  of  the  study  (Daly.  1981b. 
An  Eighteen-Month  Chronic  Feeding 
Study  of  Alachlor  in  Mice.  Unpubhshed 
study  received  1981.  CDL07168-A. 
070169)  and  fed  to  50  animals/sex  at 
dose  levels  of  14. 42.  and  126  mg/kg/ 
day.  During  the  second  year  of  this 
study,  alachlor  stabilized  with 
epoxidized  soybean  oil  was  the  test 
material  throughout  the  study. 
Dose-related  responses  were 
observed  for  tumors  of  the  nasal 
turbinate  of  both  sexes  for  the  mid  and 
high  doses.  Also,  increases  were 
observed  in  the  incidence  of  malignant 
stomach  tumors  (described  by  the 
authors  as  neoplasms  pluripotent  in 
ability  to  form  a  mixed 
carcinomasarcoma-type  tumor)  in  the 
high  dose  of  both  sexes  (p  <  0.001).  In 
addition,  thyroid  follicular  timiors 
(adenomas  plus  carcinomas)  appeared 
to  increase  in  both  sexes  at  the  high- 
dosage  level  with  the  increase  being 
significant  (p  <0.001)  in  males.  The 
incidence  of  the  nasal  turbinate, 
stomach  and  thyroid  tumors  as  well  as 
other  tumors,  i.e..  liver  and  brain,  are 
considered  of  potential  biological 
significance. 

In  the  second  two-year  feeding  study 
(Stout.  1983a.  A  Chronic  Shidy  of 
Alachlor  Administered  in  Feed  to  Long- 
Evans  Rats.  Unpublished  study  received 
1984.  CDL:252496-7).  throughout  which 
epoxidized  soybean  oil  (1.28%)  was  used 
as  a  stabilizer  in  the  test  material,  three 
treatment  groups  of  50  males  and  50 
female  Long-Evans  rats  received  0.5,  2.5, 
and  15  mg/kg/day.  Data  from  an 
additional  study  run  concurrently  with 
the  previously  discussed  study  have 
recently  been  submitted  to  EPA  (Stout. 
1983.  A  Chronic  Stiidy  of  Alachlor 
Administered  in  Feed  to  Long-Evans 
Rats.  Unpubhshed  study  received  1964. 
CDL:252498).  This  additional  study  used 
a  fourth  treatment  group,  126  mg/kg/ 
day,  that  was  exposed  to  the  new- 
technical  material  (without 
epichlorohydrin  as  a  stabilizer).  A  group 
was  treated  for  five  to  five  and  one-half 
months  and  then  put  on  a  control  diet 
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for  the  remainder  of  the  two  year  period. 
This  study  indicates  that  the  tumor 
response  observed  in  the  earlier  study 
cannot  be  explained  by  the  presence  of 
epichlorohydjrin  in  the  test  material  and 
suggests  that  partial  Ufetime  exposure 
(approximately  one-fourth  of  the 
lifespan  of  the  animals)  resulted  in  a 
similar  tumor  incidence  as  a  lifetime 
exposure. 

The  lARC  have  classiHed  alachlor  in 
Group  3;  inadequate  evidence  for 
carcinogenicity  in  humans  and 
inadequate  evidence  for  carcinogenicity 
in  animals.  This  classification  was 
carried  out  before  the  results  of  the 
alachlor  feeding  studies  were  available. 
Alachlor  has  been  classified  in  EPA's 
Group  B2,  according  to  EPA's  Proposed" 
Guidelines  for  Risk  Assessment,  based 
upon  positive  results  in  feeding  studies 
in  mice  and  rats. 

EPA's  Office  of  Pesticide  Programs 
has  derived  estimates  of  risk  of  daily 
exposure  to  alachlor  in  drinking  water 
based  upon  the  incidence  of  tumors  of 
the  nasal  epithelium,  stomach  and 
thyroid  from  an  ingestion  study  in  rats. 
The  estimated  lifetime  cancer  risk  rates 
are  shown  in  Table  13. 

The  available  data  indicate  that 
alachlor  has  carcinogenic  ejects  in 
animals.  Alachlor  has  been  detected  in 
public  water  systems  and  is  highly 
mobile  in  the  environment.  Thus,  EPA  is 
proposing  to  regulate  this  contaminant 
and  an  RMCL  will  be  based  upon 
carcinogenicity;  an  RMCL  of  zero  is 
proposed. 

3.  Aldicarb,  Aldicarb  Sulfoxide  and 
Aldicarb  Sulfone 

Aldicarb  [2-methyl-2- 
(methylthio)propanal-o-((methylamino) 
carbonyl)oxime;  CAS  #116-06-3]  also 
known  as  Temik,  is  a  registered 
pesticide  used  to  control  insects,  mites 
and  nematodes.  Aldicarb's  high  aqueous 
solubility  is  one  reason  that  water 
serves  as  a  pathway  for  its  movement  in 
the  environment.  Aldicarb  is  not  tightly 
bound  to  either  organic  material  or 
clays.  Although  the  vapor  pressure  of 
aldicarb  is  low,  aldicarb  may  enter  air 
directly  during  and  following 
application,  spillage,  or  disposal.  EPA 
estimated  that  3.5  million  pounds  of 
aldicarb  were  used  in  1979.  Commercial 
agricultural  applications  account  for  90 
percent  of  the  estimated  armual 
domestic  usage.  Aldicarb  also  is  used  on 
ornamentals  (commercial  field  grown 
and  nursery  plantings,  greenhouse 
crops,  and  potted  plants]. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
aldicarb  and  its  degradation  products  in 
drinking  watef  include  the  high  pressure 
liquid  chromatography  technique. 


Human  Exposure.  The  data  obtained 
on  levels  of  aldicarb  in  food  in  the  U.S. 
were  insufficient  for  use  in  estimating 
typical  dietary  intake  of  aldicarb. 
However,  a  worst-case  estimate  of 
dietary  intake  from  food  residues  on 
raw  agricultural  commodities  could 
approach  106  fig/day  for  a  70  kg  adult 
(1.5  ^g/kg/day). 

Residues  are  approved  for  specific 
crops.  In  a  1982  study  of  citrus  fruit,  no 
detectable  aldicarb  residues  were  found 
in  any  samples  of  oranges.  One 
grapefruit  sample  contained  50  fig/Vg 
aldicarb.  Aldicarb  residues,  ranging 
from  a  trace  to  470  fig/kg,  were 
identified  in  78  percent  of  samples  of 
potatoes  analyzed  in  1979.  Ninety-four 
percent  of  samples  analyzed  in  1980 
contained  detectable  residues  ranging 
from  50-520  figlkg. 

No  data  were  available  on  levels  of 
aldicarb  in  ambient  air. 

Aldicarb  has  been  detected  in  ground 
water  used  as  drinking  water.  Of  the 
8404  samples  collected  from  wells  on 
Long  Island,  New  York,  as  of  1981,  29 
percent  contained  total  aldicarb 
residues  greater  than  the  detection  limit 
of  1  fig/l.  Wells  near  a  farm  in  northern 
CaUfomia  showed  aldicarb  residues  of 
up  to  24  p.g/1.  Three  out  of  nine  wells 
sampled  in  southern  New  Jersey 
contained  aldicarb  concentrations  of  3, 
4,  and  50  fig/1;  a  water  sample  collected 
near  citrus  groves  in  Florida  was 
reported  to  contain  3.5  fig/1  aldicarb. 
Data  on  water  samples  from  wells  in 
Wisconsin,  Florida,  Maine,  Virginia  and 
North  Carolina  indicated  that  samples 
from  approximately  4  percent  of  the 
wells  studied  had  aldicarb 
concentrations  in  excess  of  10  ^g/1. 
Aldicarb  residues  also  have  been  found 
in  ground  water  in  New  Jersey,  Rhode 
Island  (recent  USGS  study],  Missouri 
and  Massachusetts.  Aldicarb  also  has 
been  detected  in  surface  waters. 

Health  Effects.  Animal  studies  have 
demonstrated  that  aldicarb,  as  well  as 
its  sulfoxide  and  sulfone  metabolites, 
are  absorbed  readily  by  mammalian  and 
non-manunalian  species.  The  parent 
compound  and  its  sulfoxide  metabolites 
are  potent  xholinesterase  inhibitors;  the 
sulfone  is  substantially  less  so  at 
equivalent  doses.  Laboratory  studies 
have  found  that  aldicarb  is  excreted 
rapidly  from  the  body,  primarily  via  the 
urine. 

The  principal  toxic  effect  of  aldicarb 
and  its  sulfoxide  and  sulfone 
metabolites  is  cholinesterase  inhibition 
as  measured  in  plasma,  erythrocyte  and 
brain.  This  inhibition  has  been 
demonstrated  to  be  transient  in  nature, 
when  not  fatal,  due  to  the  spontaneous 
recovery  of  the  inhibited  enzyme. 


Given  the  natiire  of  the  primary 
toxicity  of  aldicarb  and  its  metabolites 
(rapidly-reversible  cholinesterase 
inhibition),  the  same  NOAEL  can  be 
used  as  the  basis  for  the  derivation  of 
allowable  levels  over  virtually  any 
duration  of  exposure.  TTiis  NOAEL 
(0.125  mg/kg/day)  was  identified  in  a 
study  in  which  rats  were  administered 
doses  of  aldicarb  sulfoxide  at  levels  of  0, 
0.125, 0.25, 0.5  or  1.0  mg/kg  bw  or 
aldicarb  sulfone  at  levels  of  0.  0.2.  0.6, 
1.8,  5.4  or  16.2  mg/kg  bw  in  the  diet  for 
periods  of  3  or  6  months  (C.S.  Weil  and 
C.P.  Carpenter.  1968a,b.  Temik 
sulfoxide.  Temik  sulfone.  Results  of  - 
Feeding  in  the  Diet  of  Rats  for  Six 
Months  and  Dogs  for  Three  Months. 
Mellon  Institute  Report  31-141  and  31- 
142.  EPA  Pesticide  Petition  No.  9F0798). 
The  results  of  the  study  demonstrated  a 
substantial  reduction  of  cholinesterase 
activity  at  the  three  highest  dosage 
levels  of  both  compounds  when 
measured  immediately  after  cessation  of 
feeding.  A  NOAEL  of  0.125  mg/kg  bw 
was  determined  for  the  more  toxic 
sulfoxide. 

From  the  NOAEL  of  0.125  mg/kg/day, 
a  provisional  AADI  of  0.042  mg/1  for  the 
70  kg  adult  can  be  derived  by  applying 
an  uncertainty  factor  of  100,  appropriate 
for  use  with  a  NOAEL  derived  from 
animal  data,  and  assuming  consumption 
of  2  liters  of  water  per  day.  The 
provisional  AADI  (0.042  mg/1]  is  also 
appropriate  for  use  as  1-day  and  10-day 
assessments  for  the  70  kg  adult.  The  1- 
day  and  10-day  assessment  for  the  child 
(assuming  a  10  kg  child  consuming  1  liter 
of  water  per  day]  is  0.012  mg/1  based  . 
upon  the  same  study. 

Conclusive  evidence  on  the 
mutagenicity  of  aldicarb  is  not  currently 
available,  although  the  few  studies  done 
to  date  do  not  suggest  mutagenic 
potential.  Aldicarb  has  not  been  shown 
to  be  carcinogenic  in  animals.  The 
National  Cancer  Institute  (NCI) 
conducted  a  bioassay  in  which  rats  and 
mice  were  fed  2  or  6  ppm  aldicarb  in  the 
diet  for  103  weeks  (0.1  or  0.3  mg/kg,  bw, 
respectively)  (NCL  1979.  Bioassay  of 
Aldicarb  for  Possible  Carcinogenicity. 
NCI-CG-TR-13h  U.S.  HEW  PHS, 
National  Institutes  of  Health).  The 
conclusions  of  this  study  were  that  no 
tumors  could.be  attributed  solely  to 
aldicarb  administration.  Two  2-year 
feeding  studies  in  rats  also  reported  that 
aldicarb  did  not  produce  a  statistically 
significant  increase  in  tumors  when 
compared  to  controls  (C.S.  Weil  and  C.P. 
Carpenter.  1965.  Two-year  Feeding 
Study  of  Compound  21149  in  the  Diet  of 
Rats.  Unpublished  report;  C.S.  Weil, 
1972.  Aldicarb  (A).  Aldicarb  Sulfoxide 
(AsO),  Aldicarb  Sulfone  (AsOi)  and  a 
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1:1  Mixture  of  ASOiASO,.  Two  year   • 
Feeding  in  the  Diet  of  Rats.  Unpublished 
report).  Aldicarb  has  been  classified  in 
EPA's  Group  E.  according  to  EPA's 
Proposed  Guidelines  for  C£Lrcinogen 
Risk  Assessment,  based  upon  negative 
results  in  several  animal  studies. 

The  Food  and  Agricultural 
Organization/World  Health 
Organization  has  proposed  ADIs  for 
aldicarb  residues  of  0-0.001  mg/kg/day 
in  1979  and  0-0.005  mg/kg/day  in  1982. 
The  NAS  (1977;  1983)  proposed  an  ADI 
of  0.001  mg/kg/day  based  upon  two- 
year  feeding  studies  in  rats  and  dogs 
and  a  suggested-no-adverse-response- 
level  (SNARL)  of  7  ;ig/l  using  the  same 
studies  with  an  imcertainty  factor  of 
1000.  The  SNARL  is  protective  for  a  70 
kg  adult  for  whom  drinking  water 
contributes  20  percent  of  the  daily 
exposure  to  aldicarb  residues.  EPA's 
Office  of  Pesticide  Programs  has 
established  an  ADI  of  0.003  mg/kg/day 
(46  FR  57047)  based  upon  the  same 
study  used  to  derive  the  provisional 
AADL 

Ordinarily,  an  RMCL  is  proposed  for 
the  parent  compound.  In  this  case, 
however,  the  BMCL  is  proposed  for  total 
aldicarb  residues  (the  parent  compound 
as  well  as  the  sulfoxide  and  sulfone 
degradation  products).  The  reason  for 
this  is  that  the  residues  of  aldicarb 
found  most  often  in  water  samples  are 
the  sulfoxide  and  sulfone,  with 
relatively  little  of  the  parent  compound 
being  present  In  addition,  the  analytiuil 
methodology  most  commonly  used  to 
determine  aldicarb  residues  in  water 
samples  includes  oxidation  of  the 
residues  to  the  sulfone,  followed  by 
identification/quantification  of  the 
residues  as  sullone.  Toxicologically.  the 
RMCL  is  based  upon  data  from  studies 
on  the  sulfoxide.  This  is  because  the 
sulfoxide  is  slightly  more  potent  that  the 
parent  compound  and  significantly  more 
potent  than  the  sulfone  as  an  inhibitor  of 
cholinesterase,  the  end-point  of  toxicity 
considered  to  be  the  most  sensitive 
measure  of  an  effect 

EPA  is  proposing  to  reguiate  this 
contaminant  based  on  its  toxicology, 
occurrence  in  water  and  potential 
occurrence  in  drinking  water  supplies. 
The  RMCL  for  aldicarb  residues  is 
based  upon  the  effect  of  cholinesterase 
inhibition.  The  proposed  RMCL  of  0.009 
mg/1  is  considered  protective  of  the  70 
kg  adult  for  whom  there  is  assumed  a  20 
percent  contribution  to  exposure  from 
drinking  water.  This  RMCL  is  also 
considered  to  be  protective  of  the  10  kg 
child  over  durations  of  exposure  of  less- 
than-lifetime  and  for  whom  drinking 
water  constitutes  a  greater  contribution 
to  total  exposure. 
Questions  for  Comment: 


1.  Is  it  appropriate  to  propose  an 
RMCL  for  aldicarb  residues  to  be 
protective  of  the  70  kg  adult,  rather  than 
the  10  kg  child?  The  most  sensitive  end- 
point  of  toxicity  (cholinesterase 
inhibition)  is  an  acute,  rapidly-reversible 
phenomenon  which  is  the  basis  for  the 
derivation  of  allowable  exposure  levels 
over  all  durations  of  exposure. 

2.  In  the  allocation  of  an  RMCL  for 
aldicarb  residues,  it  was  assumed  that 
drinking  water  could  contribute  20 
percent  of  an  individuaTs  daily  exposure 
to  these  residues.  Is  this  appropriate,  in 
light  of  the  potential  for  significant 
exposure  via  non-water  sources  for  the 
70  kg  adult,  but  more  limited  potential 
for  the  10  kg  child? 

4.Carbofaran 

Carbofuran  (2,3-dihydro-2,2-dimethyl- 
7-benzofuranoi-methylcarbamate;  CAS 
#  1563-66-2)  is  an  insecticide  and 
nematocide.  EPA  estimated  that  about 
11  million  pounds  were  used  in  die  U.S. 
during  1980.  Eighty-four  percent  of  the 
carbofuran  is  used  on  com.  Technical 
carbofuran  has  an  aqueous  solubility  of 
700  mg/1  and  is  mobile  in  water. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
carbofuran  in  drinking  water  include  the 
solvent  extraction-gas  chromatography/ 
mass  spectrometry  and  the  solvent 
extraction-high  pressure  liquid 
chromatography  techniques. 

Human  Exposun.  Data  obtained  on 
levels  of  carbofuran  in  foods  were 
insufficient  for  use  in  estimating  typical 
dietary  intake  levels.  However, 
carbofuran  residues  are  permitted  on 
several  crops.  Peanuts  from  Arkansas 
have  been  reported  to  contain  up  to  25 
tig/kg  carbofiiran.  If  all  crops  contained 
the  maximum  residues  permitted,  the 
daily  intake  for  adults  would  be 
approximately  530  fi^/day. 

No  data  were  available  on  levels  of 
carbofuran  in  ambient  air. 

Carbofuran  has  been  found  in  ground 
water  samples  from  New  York  and 
Wisconsin  at  levels  of  1-50  fig/l.  It  also 
has  been  detected  in  ground  water  in 
three  other  States. 

Health  Effects.  Like  other  members  of 
the  class  of  carbamate  pesticides, 
carbofuran  is  a  potent  inhibitor  of 
cholinesterase.  It  is  expected  to  be 
absorbed  readily  and  rapidly  by  all 
likely  routes  of  human  exposure:  oral, 
dermal  and  inhalation.  Carbofuran's 
oxidative  metabolites,  3- 
hydroxycarbofuran  and  3- 
ketocarbofuran,  also  presses  significant 
cholinesterase  inhibitory  properties.  On 
the  other  hand,  the  hydrolytic 
metabolites,  3-keto-7-phenoJ  and  7- 
hydroxycarbofuran  phenol  do  not 
Excretion  of  carbofuran  metabolites  is 


relatively  rapid  and  the  compound(s) 
would  not  be  expected  to  aocomulate 
significantly  in  manmialian  tissues 
following  lepeated  exposures. 

The  principal  adverse  health  effect 
occmring  following  exposure  to 
carbofuran  is  the  rapid  inhibition  of 
cholinesterase  activity.  The  effect  has 
been  demonstrated  to  be  transient  in 
nature,  when  not  fatal,  due  to  the 
spontaneoQs  recovery  of  the  inhibited     - 
enzyme  at  sites  in  the  central  and 
peripheral  nervous  systems.  Other  acute 
effects  on  the  immune  system  and  blood 
parameters  have  been  reported.  These, 
too,  appear  to  be  reversible  once 
exposure  is  terminated.  In  addition,  at 
doses  above  those  at  which  inhibition  of 
dholinesterase  is  noted,  aspermia  and 
testicular  degeneration  in  dogs  and 
some  minimal  decreases  in  ret  pup 
survival  also  have  been  observed. 

A  study  by  FMC  Corporation  (1977. 
.  Industrial  Hygiene  Studies,  final  report. 
MRI  Project  No.  4230-B.  EPA  Accession 
No.  241303)  was  selected  as  the  basis  for 
the  calculation  of  1-day  assessments  for 
the  10  kg  child  and  the  70  kg  adult.  Adult 
male  human  volunteers  were 
administered  a  single  oral  dose  of 
carbofuran  shortly  after  eating 
breakfast  Of  the  three  doses  employed 
(0.05.  0.10  or  0.25  mg/kg  bw).  only  the 
lowest  dose  was  witiiout  effect,  as 
identified  by  a  lack  of  a  statistically  and 
biologically  significant  depression  of  red 
blood  cell  cholinesterase  activity  levels. 
To  the  NOAEL  of  0.05  mg/kg.  an 
uncertainty  factor  of  10  was  applied, 
consistent  with  accommodation  for 
intraspecies  variability.  This  resulted  in 
a  1-day  assessment  for  the  10  kg  child  of 
0X)5  mg/1  and  for  the  70  kg  adult.  ai8 
mg/1.  No  adequate  dose-response  data 
exist  from  which  the  10-day  cissessment 
could  be  derived.  Since,  however,  the 
end-point  of  toxicity  that  is  of  concern  in 
this  case  is  a  rapidly-reversible, 
transient  effect,  the  1-day  assessments 
for  the  10  kg  child  and  the  70  kg  adult 
also  can  serve  as  the  10-day  assessment 
for  each  individual. 

The  one-year  dietary  study  in  beagle 
dogs  was  selected  to  serve  as  the  basis 
for  the  derivation  of  the  AADI  (FMC 
Corporation,  Agricultural  Chemical 
Group.  1983.  One-year  Chronic  Oral 
Study  in  Beagle  Dogs  with  Carbofuran. 
Study  Na  FMC  A81-605/Toxigenics 
410-0715.  EPA  Accession  No.  250740- 
250744).  Groups  of  animals  were 
administered  daily  doses  of  0, 10,  2P  or 
500  ppm  carbofuran  in  the  feed.  These 
dietary  levels  corresponded  to 
approximate  daily  doses  of  0,  0.25.  0.5  or 
12.5  mg/kg  bw/day.  From  the  results  of 
this  study,  it  was  determined  that  the 
middle  dose  (0.50  mg/kg/day)  was  the 
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NOAEL.  based  upon  the  absence  of  a 
biologically  significant  depression  of 
cholinesterase  activity  or  reproductive 
effect  in  the  males.  Applying  an 
uncertainty  factor  of  100  to  the  NOAEL 
of  0.50  mg/kg/day  and  assuming 
consumption  of  2  liters  of  water  pey  day, 
an  AOI  of  0.005  mg/kg/day  and  an 
AADI  of  0.18  mg/1  was  calculated  for 
the  70  kg  adult.  This  AADI  is  supported 
further  by  evidence  from  the  2-year  rat 
feeding  study  (FMC  Corporation, 
Agricultural  Chemical  Group.  1980.  Two- 
year  Dietary  and  Carcinogenicity  Study 
in  Rats.  Carbofuran  Technical  Report 
No.  Act.  130.51.  EPA  Assession  No. 
244491).  In  this  study,  groups  of  rats 
were  fed  0, 10,  20  or  100  mg  carbohiran/ 
kg  diet  for  2  years.  A  NOAEL  Of  1  mg/ 
kg/day  (the  middle  treatment  dose)  was 
identified,  to  which  an  uncertainty 
factor  of  200  was  applied  to  protect 
against  cholinesterase  depression  and 
systemic  effects.  Again  assuming 
consumption  of  2  liters  of  water  per  day, 
and  AADI  of  0.18  mg/l  was  calculated 
for  the  70  kg  adult.  Both  of  these  studies 
which  were  used  to  determine  th6 
provisional  AADIs  are  long-term  studies 
(1-year  and  2-year8)  with  many  dose 
levels.  These  studies  are  more 
appropriate  for  determining  a  lifetime 
number  than  the  human  data  (used  to 
determine  the  short-term  assessment) 
which  consisted  of  one  dose  applied  in  a 
single  exposure. 

The  mutagenic  potential  of  carbofuran 
has  been  tested  in  a  number  of  short- 
term  assays.  The  majority  of  the  results 
presented  no  evidence  of  mutagenicity. 
Two  studies  yielded  equivocal  results. 
The  carcinogenic  potential  of  carbofuran 
was  evaluated  in  lifetime  dietary  studies 
in  the  rat  and  the  mouse  (FMC 
Corporation,  Agricultural  Chemical 
Group.  1980.  Two-year  Dietary  Toxicity 
and  Carcinogenicity  Study  in  Rats. 
Carbofuran  Technical  Report  No.  ACT 

130.51.  EPA  Accession  No.  244491;  Ibid. 
1980.  Two-year  Dietary  Toxicity  and 
Carcinogenicity  Study  in  Mice. 
Carbofuran  Technical  Report  No.  ACT 

150.52.  EPA  Accession  No.  244489).  In 
neither  study  were  there  statistically 
increased  tumor  incidences  attributable 
to  exposure  to  the  compound. 
Carbofuran  has  been  classified  in  EPA's 
Group  E,  according  to  EPA's  Proposed 
Guidelines  for  Risk  Assessment,  based 
upon  the  negative  results  in  studies  in 
rats  and  mice. 

EPA  is  proposing  to  regulate 
carbofuran  because  of  its  potential 
adverse  effects  on  health  and  potential 
for  occurrence  in  drinking  water. 
Exposure  to  carbofuran  at  sufficient 
levels  results  in  a  rapidly-reversible 
inhibition  of  cholinesterase  activity,  as 


well  as  possible  reproductive  and 
immune  effects.  An  RMCL  of  0.036  mg/1 
is  based  upon  the  AADI  of  0.18  mg/1  and 
an  assumed  drinking  water  contribution 
of  20  percent. 

5.  Chlordane 

Chlordane  (1,2,4,5,6,7,8,8-octachloro- 
2,3,3a,4,7,7a-hexahydro-4,7methano-lH- 
indene;  CAS  #  57-74-9)  is  a  broad 
spectrum  insecticide.  Technical 
chlordane  is  a  mixture  of  stereo-isomers 
and  other  chlorinated  analogs,  including 
heptachlor.  The  water  solubility  of 
chlordane  is  150-220  ^g/1  at  22  *C. 
Chlordane  is  relatively  non-volatile  with 
a  vapor  pressure  of  lxlO~*  mm  Hg  at  25 

•c. 

Chlordane  is  currently  the  most 
extensively  used  insecticide  for 
subterranean  termite  control  in  the 
United  States.  Prior  to  the  1977 
cancellation  of  registrations  for 
agricultural  and  home  garden  use, 
chlordane  was  used  for  the  control  of 
soil  insects  and  ants. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
chlordane  in  drinking  water  include  the 
solvent  extraction  chromatography  and 
solvent  extraction-gas  chromatography/ 
mass  spectrometry  techniques. 

Human  Exposure.  In  the  FDA  FY  77 
compliance  program  report  on  pesticides 
and  metals,  chlordane  was  detected  in 
2.6  percent  of  foods  sampled.  Chlordane 
occurred  in  1.8  percent  of  raw 
agricultural  product  samples,  9.3  percent 
of  fish  and  marine  animal  samples,  0.2 
percent  of  processed  food  samples,  1.4 
percent  of  processed  animal  feed 
samples,  and  2.5  percent  of  egg  and  egg 
product  samples.  In  the  FDA  FY  79  total 
dietary  study  for  adults,  no  chlordane 
was  detected  in  any  of  the  samples. 

The  USDA  reported  chlordane 
residues  in  violation  of  maximum 
allowable  levels  (300  ug/kg  on  raw 
agricultural  commodities)  in  0.1  percent 
of  fat  samples  of  various  animal  species 
intended  for  human  consumption  during 
the  years  1982-1983. 

Chlordane  has  been  detected  in 
ambient  air  at  levels  as  high  as  204  ng/ 
m^  In  the  Surburban  Air  Sampling 
Program  in  1975, 15  samples  were 
collected  at  three  suburban  locations. 
Nine  samples  were  positive  for 
chlordane  with  a  maximum  value  of  59 
ng/m». 

Chlordane  has  occasionally  been 
reported  in  wells  near  areas  treated  for 
termite  control.  In  addition,  chlordane 
was  detected  at  low  levels  in  the  New 
Orleans  Vi/ater  Supply  Study  conducted 
by  EPA.  Five  wells  in  New  Jersey 
contained  chlordane  above  0.01  ^g/1 
(range  0.01-0.02  fig/1).  Chlordane  has 
been  detected  in  drinking  water  in  a 


total  of  five  States.  One  state  found  that 
49  percent  of  the  systems  analyzed  (87 
ground  systems)  were  positive.  In  the 
1975  Region  V  Survey,  one  sample 
contained  gamma-chlordane  at  a  level  of 
0.004  ^g/1  (detection  limit  not  reported). 

Contamination  of  public  water 
systems  has  been  reported  in  several 
cases  which  occurred  from  back 
syphonage  from  tank  filling  operations 
during  pesticide  applications. 

Chlordane  has  been  identified  at  three 
hazardous  waste  sites  designated  in 
complaints  and  consent  decrees  under 
the  Comprehensive  Emergency 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA)  and  the  National 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  chlordane  ranged  from 
unknown  amounts  migrating  in  water, 
782-2300  mg/1  in  sediments,  to  101  mg/1 
in  soil. 

Health  Effects.  The  principal  non- 
carcinogenic  effects  of  chlordane  from 
both  acute  and  chronic  exposure  include 
neurotoxicity,  induction  of  hepatic 
microsomal  enzyme  activity  and  liver 
effects. 

Sufficient  dose  response  data  were 
not  available  to  derive  1-day 
assessments.  However,  it  should  be 
noted  that  the  ten-day  assessment 
would  also  be  protective  for  the  one-day 
exposure.  Ten-day  assessments  were 
based  upon  a  study  in  which  rats  were 
given  by  gastric  intubation  doses  of  0, 
6.25, 12.5,  25.0,  50.0, 100.0  or  200  mg/kg 
chlordane  for  15  days  (Ambrose,  et  al. 
1953.  Toxicological  and  Pharmacological 
Studies  on  Chlordane.  Arch.  Ind.  Hyg. 
Occup.  Med.  7:197).  The  minimal 
histopathological  changes  such  as 
presence  of  abnormal  intracytoplasmic 
bodies  of  various  diameters  were 
evident  at  a  dose  level  of  6.25  mg/kg. 
Using  6.25  mg/kg  as  the  LOAEL,  an  ■ 
uncertainty  factor  of  100  based  upon  an 
animal  study  and  consumption  of  1  liter 
(child)  or  2  liters  of  water  (adult)  per 
day,  10-day  assessments  of  0.063  mg/1 
for  a  10  kg  child  and  0.22  mg/1  for  a  70 
kg  adult  were  calculated. 

An  AADI  for  chlordane  was  derived 
based  upon  a  two-year  feeding  study  in 
dogs  where  0.075  mg/kg/day  (3  mg/kg  in 
diet)  was  identified  as  the  NOAEL 
(Vettorazzi,  1975.  Toxicological 
Decisions  and  Recommendations 
Resulting  from  the  Safety  Assessment  of 
Pesticide  Residues  in  Food.  Crt.  Rev. 
Toxicol.  4:125).  Using  0.075  mg/kg/day 
as  the  NOAEL,  an  uncertainty  factor  of 
100  based  upon  an  animal  study  and 
consumption  of  2  liters  of  water  per  day, 
an  AADI  of  0.03  mg/1  was  calculated. 

Chlordane  was  shown  to  be 
mutagenic  in  studies  with  transformed 
human  cells  in  culture.  A  National 
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Cancer  Institute  study  (NCI.  1977a. 
Bioassay  of  Chiordane  for  Possible 
Carcinogenicity.  NCI  Carcinogenesis. 
Tech.  Rep.  Ser.  No.  9)  examined  the 
carcinogenic  effects  of  chiordane.  Male 
and  female  mice  were  fed  diets 
containing  analytical-grade  chiordane 
for  80  weeks,  with  the  results  showing  a 
highly  significant  dose-dependent 
incidence  of  hepatocellular  cacinoma  in 
both  male  and  female  mice.  Hepatic 
nodules  and  liver  hyperplasia  were  also 
produced  in  rats.  A  study  examining  the 
reproductive  effects  of  chiordane 
concluded  that  chiordane  in  the  diet  (18 
mg/kg)  of  male  and  female  rats  from 
weaning  appears  to  inteifere  with 
fertility  and  survival  of  the  litters 
(Ambrose,  et  al.  1953a.  Toxicological 
and  Pharmacological  Studies  on 
Chiordane.  Arch.  Ind.  Hyg.  Occup.  Med. 
7:197).  The  lARC  classified  chiordane  in 
Group  3:  inadequate  evidence  for 
carcinogenicity  in  humans,  limited 
evidence  for  carcinogenicity  in  animals 
and  inadequate  evidence  for  activity  in 
short-term  tests.  Chiordane  has  been 
classified  in  EPA's  Group  B2.  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment,  based 
upon  studies  showing  positive  results  in 
mice  and  female  rats. 

EPA's  CAG  and  the  NAS  have 
calculated  risk  estimates  (see  Table  13) 
based  upon  the  NCI  study. 

The  WHO  recommended  guideline 
value  (1984)  is  3  jtg/l  for  chiordane.  This 
was  based  upon  an  acceptable  daily 
intake  of  0.001  mg/kg/day.  with  the 
assumption  that  not  more  than  one 
percent  of  the  ADI  would  be  derived 
from  drinking  water. 

A  detection  and  odor  threshold  value 
of  OiXJS  mg/1  has  been  reported  in  the 
literature  for  chiordane. 

The  available  data  indicate  that 
chiordane  has  carinogenic  effects  in 
animals.  For  this  reason  and  because  of 
the  occurrence  of  this  contaminant  in  a 
number  of  drinking  water  supplies,  EPA 
is  proposing  a  primary  regulation  for 
chiordane.  The  RMCL  will  be  based 
upon  carcinogenic  effects  and  an  RMCL 
of  zero  is  proposed. 

6.  Dibroraochloropropane 

Dibromochloropropane  (1.2-dibromo- 
3-chloropropane  (DBCP);  CAS  #96-12-6) 
is  a  soil  fumigant  used  for  nematode 
control  on  crops.  DBCP  is  moderately 
soluble  in  water  (approximately  1  g/1). 
Recent  information  suggests  that  DBCP 
may  readily  leach  into  aquifers  used  for 
drinking  water. 

Util  1977.  DBCP  was  used  in 
commercial  agricultural  applications.  It 
was  also  used  for  noB-crop  applications, 
including  commercial  turf.  Presently  all 
uses  have  been  cancelled. 


AnalyUcaJ  Methods.  Analytical 
methods  available  for  analyzing  DBCP 
in  drinking  water  include  the  purge  and 
trap-gas  chromatography  and  the  purge 
and  trap-chromafography/mass 
spectrometry  techniques. 

Human  Exposure.  DBCP  residues 
have  been  detected  in  US  foods.  In 
1978,  the  FDA  detected  resickies  m 
carrots  grown  in  soil  fumigated  with 
DBCP.  Levels  ranged  from  20-1.500  fxg/ 
kg.  ResidiKS  were  detected  in  broccoli, 
cabbage,  cauliflower  and  cucumbers  in 
the  range  of  10-1,120  /ig/kg. 
Additionally,  residues  were  detected  in 
peanut  kernels  in  the  range  of  10-40  ft%/ 
kg- 

The  FDA  compliance  program  report 
for  FY  79  reported  residues  of  DBCP  in 
samples  of  domestic  and  imported  fish. 
Seven  (0.5%)  out  of  1,515  fish  samples 
contained  DBCP  in  excess  of  the 
detection  limit. 

DBCP  has  been  detected  in  ambient 
air.  One  composite  study  of  volatile 
organic  chemicals  in  the  atmosphere 
from  locations  nationwide  showed  the 
pressure  of  DBCP  m  amiNent  air 
samples  in  one  location.  A  mean 
concentration  of  8.4  ng/m^  in  seven  air 
samples  was  calculated  for  DBCP 
(median.  1.8  ng/m"). 

Several  regional  studies  have 
docimiented  the  presence  of  DBCP  in 
groxmd  water.  Positive  samples  have 
been  detected  in  Hawaii.  California. 
Arizona,  South  Carolina  and  Maryland, 
with  concentrations  tj'pically  ranging 
from  0JO2-2O  fig/1.  One  of  diese  States 
found  62  out  of  92  samples  to  be 
positive,  in  ground  water.  DBCP  is 
reported  to  be  mobile  in  runoff  and 
through  soils. 

DBCP  has  been  identified  at  one 
hazardous  waste  site  designated  in 
complaints  and  consent  decrees  under 
the  Comprehensive  Emergency 
Response  Compensation  and  Liabihty 
Act  of  1980  (CERCLA)  and  the  NaUonal 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  DBCP  ranged  from  a08 
mg/l  in  drinking  water,  95  mg/1  in 
ground  water,  to  2600  mg/J  in  soil.  DBCP 
was  also  detected  in  ground  water  at  a 
hazardous  waste  site  in  Colorado  and  a 
site  in  California. 

HeaJth  Effects.  DBCP  is  absorbed  by 
the  gastrointestinal  tract,  the  lungs  and 
the  skin  and  is  widely  distributed 
throughout  the  body.  Effects  of  acute, 
oral  exposure  to  DBCP  in  rats  include 
impaired  renal  function,  bepatooeUuar 
necrosis,  loss  of  spermatogenic  elements 
in  the  testes  and  testicular  and 
epididymal  atrophy.  Similar  effects  have 
been  observed  for  subchronic  oral 
exposure,  while  chronic  exposure  in 
animals  has  resulted  in  high  incidences 
of  toxic  tubular  nephropathy. 


Antifertility  effects  in  men  have  been 
associated  with  exposure  to  DBCP. 

One-day  assessments  were  calculated 
based  on  a  study  in  rates  (Khiwe.  W.M. 
1985.  Initial  and  Residual  Toxicity 
following  Acute  Exposure  of  Developing 
Male  Rats  to  Dibromochloropropane. 
Toxicol.  Appl.  ParamacoL  79:54-66) 
where  sin;^  day.  subcutaneous  doses  of 
DBCP  indaoed  renal  lesions  in  8-day-old 
rats.  Using  a  20  mg/kg/day  LOAEL,  an 
uncertainty  factor  of  1(XX),  and 
consumption  of  1  liter  (child)  or  2  hters 
(adult)  of  water  per  day.  1-day 
assessments  of  a2  mg/1  for  a  10  kg  child 
and  0.7  mg/l  for  a  70  kg  adult  were 
calculated. 

Ten-day  assessments  were  calculated 
based  on  a  NQAEL  of  OS  mg/kg/day  for 
increased  kidney  wei^ts  in  a  90-day 
feeding  stndy  with  DBCP  in  rats 
(Torkelson.  TJL  et  aL  1961.  Toxicologic 
Investigations  of  1.2-dibromo-3- 
chloropropane.  Toxicol.  AppL 
I%armacoL  3:545).  Using  an  uncertainty 
factor  of  100  and  consumption  of  1  liter 
(child)  or  2  hters  (adult)  of  water  per 
day,  10-day  assessments  of  QJOS  mg/l  for 
a  H)  kg  child  and  0.175  ag/l  for  a  70  kg 
aduit  were  calcniated. 

A  provisional  AADI  was  not 
determined  for  DBCP  due  to  insufficient 
data.  The  taste  and  odor  threshold  for 
DBCP  in  water  has  been  reported  to  be 
OSn  mg/l  in  the  literatiue. 

The  NAS  [Drinking  Water  and 
Health.  1977  and  1981.  Vols.  I  and  IV) 
did  not  calculate  a  Suggested-No- 
Adverse-Response-Level  (SNARL)  for 
DBCP.  They  felt  that  it  would  be 
premature  to  calculate  a  SNARL  for 
pure  DBCP  since  the  contaminants  in 
technical  DBCP  could  be  responsible  for 
toxicological  effects  in  animals  and 
humans. 

DBCP  has  been  shown  to  result  in 
reverse  mutations  in  SalmoaeUa 
typhimurium,  recessive  lethal  mutations 
in  Drosophila  melanogaster,  dominant 
lethal  mutations  in  rats  and 
chromosomal  damage  in  rats  and 
cultured  Chinese  hamster  cells. 

DBCP  has  been  studied  for 
carcinogenicity  in  mice  and  rats  by  oral 
and  inhalation  exposure  and  in  mice  by 
dermal  applicatioii.  A  National  Cancer 
institute  bioassay  (NCL  1977.  Bioassay 
of  Dibromochloropropane  for  Possible 
Carcinogenicity.  NTIS  PB279-472) 
reported  highly  significant  dose-related 
incidences  in  rats  of  squaraous-cell 
carcimoma  of  the  forestomach  of  males 
and  females  and  mammary 
adenocarcinoma  in  females  receiving 
gavage  doses  of  10.7  and  2a7  mg/kg/ 
day.  Significantly  increased  incidences 
of  sqoamous-cell  cardnoma  of  the 
forestomach  of  male  and  female  mice 
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were  found  at  doses  of  78.6  to  156.4  mg/ 
kg/day. 

A  chronic  dietary  carcinogenicity 
study  (Hazelton  Laboratories  America. 
Inc.  1977.  One  Hundred  Four- Week 
Dietary  Study  in  Rats;  l,2-dibronio-3- 
chloropropane  (DBCP).  Final  report. 
Unpublished  report  submitted  to  Dow 
Chemical  Co.,  Midland.  MI.  Oct.  29. 
1977)  reported  that  male  and  female 
rats,  at  a  dose  of  2.0  mg/kg/day,  as 
estimated  in  U.S.  EPA,  1979,  44  FR  65135. 
exhibited  significandy  increased 
incidences  of  carcinoma  of  the  renal 
tubules,  hepatocellular  carcinomas  and 
squamous-cell  carcinoma  of  the 
stomach.  DBCP  has  been  shown  to 
result  in  increased  incidences  of  nasal 
cavity  tumors  in  mice  through  inhalation 
exposure. 

The  lARC  have  classified  DBCP  in 
Group  2B;  inadequate  evidence  for 
carcinogenicity  in  humans  and  sufficient 
evidence  for  carcinogenicity  in  animals. 
DBCP  has  been  classified  in  EPA's 
Group  B2,  according  to  EPA's  Proposed 
GuideUnes  for  Carcinogenic  Risk 
Assessment,  because  there  are  results  in 
studies  in  animals  (rats  and  mice). 

Based  upon  the  tumor  incidence  for 
liver,  kidney  and  stomach  in  rats  from 
the  chronic  dietary  carcinogenicity 
study  discussed  above,  CAG  has 
estimated  the  possible  carcinogenic  risk 
of  lifetime  exposure  to  DBCP  for  a 
person  consuming  2  liters  of  water  per 
day.  This  risk  estimate  is  shown  in 
Table  13. 

The  Shell  Oil  Company  (Health 
Effects  Evaluation  and  Risk  Assessment 
of  DBCP  submitted  to  Criteria  and 
Standards  Division,  Office  of  Drinking 
Water.  EPA.  Dec.  1983)  has  derived  risk 
estimates  based  on  the  tumor  incidence 
for  liver,  kidney  and  stomach  in  rats 
from  the  same  study.  Using  the 
geometric  mean  of  five  models  (probit. 
logit,  Weibull.  gamma  multi-hit  and 
multi-stage)  and  three  dose  scaling 
factors  (mg/kg,  ppm,  and  mg/m»)  for 
each  data  set,  the  Shell  Oil  Company 
calculated  risks  from  lifetime  exposure 
to  DBCP  in  drinking  water.  These  risk 
estimates  are  as  follows: 

•  4.6  X  10"* from  lifetime  exposure  to 
DBCP  based  on  male  rat  data. 

•  2.2  X  10"  "  from  lifetime  exposure 
to  DCBP  based  on  female  rat  data. 

•  3.7  X  10~*from  one-seventh  lifetime 
exposure  to  100  ppb  DBCP  based  on 
male  rat  data. 

•  1.5  X  10" '  from  two-seventh 
lifetime  exposure  to  100  ppb  DBCP 
based  on  male  rat  data. 

The  available  data  indicate  that  DBCP 
has  non-carcinogenic  and  carcinogenic 
effects  in  animals.  Based  on  potential 
adverse  health  effects  and  occurrence 
and  potential  occurrence  in  drinking 


water.  EPA  is  proposing  to  regulate 
DBCP.  The  RMCL  will  be  based  upon 
carcinogenic  effects  and  an  RMCL  of 
zero  is  proposed. 
Question  for  Comment: 
1.  Is  there  adequate  evidence 
indicating  that  the  contaminants  in 
DBCP  account  for  the  toxicity  of  the 
compound? 

7.  0-,  m-Dichlorobenzene 

0-  and  m-Dichlorobenzene  (CAS  #s 
95-50-1.  541-73-1)  are  solvents  with  low 
vapor  pressures.  o-Dichlorobenzene  is 
used  primarily  iaihe  production  of 
organic  chemicals,  including  pesticides 
and  dyes.  It  also  has  direct  solvent  and 
pesticidal  uses. 

Releases  of  o-dichlorobenzene  to  air 
were  estimated  to  be  between  118  and 
206  kkg  in  1983.  Industrial  losses  of  m- 
dichlorobenzene  were  reported  to  be 
0.185-0.808  kkg/year  in  1983.  Isomers  of 
dichlorobenzene  appear  to  vaporize 
rapidly  from  surface  waters,  despite 
their  low  vapor  pressures,  and  are 
expected  to  degrade  slowly  in  the 
environment. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  o-  and 
m-dichlorobenzene  in  drinking  water 
include  the  purge  and  trap-gas 
chromatography  and  the  purge  and  trap- 
gas  chromatography/mass  spectrometry 
techniques. 

Human  Exposure.  Data  on 
dichlorobenzene  in  the  U.S.  food  supply 
are  limited.  Ortho-  and  m- 
dichlorobenzene  have  been  reported  in 
fish  from  the  Great  Lakes  (0.3-3.0  /xg/ 
kg).  In  one  study  reported  in  1980,  42 
samples  of  milk  from  nursing  mothers  in 
New  Jersey,  Pennsylvania,  Louisiana 
and  West  Virginia  were  found  to 
contain  a  mean  level  of  9  M^g/ml  of 
dichlorobenzene  isomers.  AJl  samples 
were  positive  for  dichlorobenzene  with 
a  maximum  level  of  68  >4g/ml.  The 
highest  levels  reported  in  the  study  were 
found  in  samples  from  New  Jersey  and 
Louisiana. 

Data  indicating  the  level  of  o-  and  m- 
dichlorobenzene  in  ambient  air  are 
available  from  studies  conducted  in 
many  States.  From  the  median  values  of 
these  data,  it  is  estimated  that  rural/ 
remote,  urban/suburban  and  source 
dominated  dichlorobenzene  in  ambient 
air  approximate  0.0,  6.6  and  350  ng/m', 
respectively.  The  estimated  respiratory 
intake  for  the  adult  male  is  expected  to 
vary  between  zero  and  6.2  jig/kg/day. 
Respiratory  intake  for  formula-fed 
infants  could  vary  between  0  and  4.3 
Hg/kg/day. 

Median  values  of  data  also  indicatre 
that  rural/remote,  urban/suburban, 
source  dominated  and  maximum  levels 
of  m-dichlorobenzene  in  ambient  air 


approximate  OJQ.  0.036,  0.56  and  16  \i%l 
m»,  respectively.  The  estimated 
respiratory  intakes  for  the  adult  male 
and  formula-fed  infant  can  vary 
between  0-5.3  and  0-3.7  pig/kg/day. 
respectively. 

Using  data  for  surface  water  and 
ground  water  supplies,  it  is  estimated 
that  99.3  percent  of  the  population 
served  by  public  drinking  water  systems 
are  receiving  water  with  no  o- 
dichlorobenzene  or  levels  less  than  0.5 
/xg/1  and  that  0.7  percent  may  be 
exposed  to  levels  of  o-dichlorobenzene 
in  drinking  water  at  or  above  0.5  ;xg/l. 
The  vast  majority  of  cases  of  drinking 
water  contamination  is  in  surface  water 
supplies.  m-Dichlorobenzene  was  not 
detected  in  the  Ground  Water  Supply 
Survey.  o-Dichlorobenzene  has  been 
detected  in  wastewaters  and  hazardous 
wastes,  is  mobile  in  runoff  and  soils  and 
large  amounts  are  produced  and  used 
across  the  country. 

Health  Effects.  The  principal  toxic 
effects  of  o-dichlorobenzene  in  humans 
and  other  animals  from  acute  and 
longer-term  exposures  include  central 
nervous  system  depression,  blood 
dyscrasias,  lung,  kidney  and  liver 
damage.  Similar  data  are  not  available 
for  m-dichlorobenzene.  However,  based 
upon  the  results  of  a  few  studies  in 
short-term  assay  systems,  the  meta- 
isomer  appears  to  be  similar  in  toxicity 
to  the  ortho-isomer  (apparently,  not 
showing  greater  toxicity).  Therefore,  the 
short-term  assessments  developed  for  o- 
dichlorobenzene  also  will  be  used  for  m- 
dichlorobenzene. 

No  satisfactory  does-response  data 
exist  from  which  to  derive  a  1-day 
assessments  for  either  o-  or  m- 
dichlorobenzene.  It  is  recommended 
that,  for  this  duration  of  exposure,  the 
10-day  level  be  applied. 

The  10-day  assessments  were  derived 
from  results  of  mouse  and  rat 
subchronic  gavage  studies  (Battelle- 
Columbus.  1978c.  Subchronic  Toxicity: 
Ortho-dichlorobenzene.  BsCsFi  mice. 
Unpublished  report;  Battelle-Columbus, 
19781.  Subchronic  toxicity:  Ortho- 
dichlorobenzene.  Fischer  344  rats. 
Unpublished  report).  Treated  mice  and 
rats  received  single  doses  of  0,  30,  60. 
125,  250  or  500  mg/kg/day  in  oil,  five 
days/week,  for  90  days.  A  NOAEL  of 
125  mg/kg/day  was  identified  for  the 
mouse  as  well  as  the  rat.  Using  this 
NOAEL,  applying  an  uncertainty  factor 
of  100  based  upon  an  animal  study  in 
which  a  no-effect  level  was  identified,  a 
factor  of  %  to  account  for  conversion 
from  a  5  day/week  dosing  regimen  to  a  7 
day/week  and  assuming  consumption  of 
1  liter  of  water  per  day,  a  10-day 
assessment  for  the  10  kg  child  of  8.9  mg/ 
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1  was  derived.  A  10-day  assessment  of 
31.2  mg/l  for  the  70  kg  adult,  who  is, 
assumed  to  drink  2  liters  of  water  per 
day.  also  was  derived. 

The  data  base  selected  for  derivation 
of  the  provisional  AADI  for  o- 
dichlorobenzene  was  the  subchronic 
gavage  studies  in  rats  and  mice 
described  above  for  the  deriviation  of 
the  10-day  assessments.  Using  the 
NOAEL  of  125  mg/kg/day,  an 
uncertainty  factor  of  1000  based  upon  an 
animal  study  of  less  than  lifetime 
exposure,  a  factor  of  %  to  account  for 
conversion  from  a  5  day/week  dosing 
regimen  to  7  day/week  and  consumption 
of  2  liters  of  water  per  day,  a  provisional 
AADI  of  3.12  mg/l  was  determined. 

The  dichlorobenzenes  possess 
mutagenic  activity  in  certain  test 
systems.  Neither  were  positive  in  the 
Amea/Salmonel/a  or  E.  coli  WP2 
mutagenicity  assay  systems.  However, 
m-dichlorobenzene,  both  with  and 
without  metabolic  activation,  increased 
mitotic  recombination  in  S.  cerevisiae. 
The  orthoisomer  was  shown  to  produce 
abnormal  mitotic  division  in  the  union. 
Allium  cepa.  Both  o-  and  m- 
dichlorobenzene  were  shown  to  interact 
with  and  damage  bacterial  DNA  in  the 
£".  coli  W3110  polA*/p3478  pol  A" 
di^erential  toxicity  assay  system. 

o-Dichlorobenzene  has  been  tested  by 
gavage  for  carcinogenic  potential  in  rats 
and  mice  in  the  NTP  Bioassay  program 
(^m>.  1982.  Draft  Technical  Report  on 
the  Carcinogenesis  Bioassay  of  1,2- 
dichlorobenzene  (CAS  #95-50-1)  in 
F344/N  rats  and  B.CjF.  Mice  (Gavage 
Study).  Draft  report).  A  draft  report  of 
the  results  suggests  that  o- 
dichlorobenzene  was  not  carcinogenic 
under  the  test  conditions.  This  is  a 
preliminary  assessment  and  no  final 
determination  has  been  made  on  the 
carcinogenicity  of  o-dichlorobenzene.  o- 
Dichlorobenzene  has  been  classified  in 
EPA's  Group  D.  according  to  EPA's 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment,  based  upon  the 
preliminary  results  of  NTP  bioassay. 
The  lARC  classified  o-dichlorobenzene 
in  Group  3;  inadequate  evidence  of 
carcinogenicity  in  humans,  inadequate 
evidence  for  carcinogenicity  in  animals 
and  inadequate  evidence  of  activity  in 
short-term  tests.  m-Dichlorobenzene  has 
not  been  tested  for  carcinogenicity  and 
thus  has  also  been  classified  in  EPA's 
Group  D. 

EPA's  ambient  water  quality  criterion 
(U.S.  EPA.  1980.  Ambient  Water  Quality 
Criteria  for  Dichlorobenzene.  440/5-a- 
039)  for  o-dichlorobenzene  is  2.6  mg/l. 
based  upon  the  NOAEL  of  18.8  mg/kg 
identified  in  the  1958  Hollingsworth,  et 
al.,  study  (Toxicity  of  o- 
dichlorobenzene:  Studies  on  Animals 


and  Industrial  Experience.  AMA  Arch. 
Ind.  Hlth.  17{1):180-187).  The  WHO 
proposed  drinking  water  guideline  for 
the  ortho-  isomer  is  0.3  ;ig/l,  based  upon 
organoleptic  considerations.  The  NAS 
Safe  Drinking  Water  Committee 
recommended  a  tentative  chronic 
SNARL  of  0.3  mg/l  for  the  orthoisomer. 
using  the  lowest  dose  (60  mg/kg)  in  the 
carcinogenicity  bioassay  (NTP.  1982.  See 
above)  and  assuming  that  a  70  kg  adult 
consumes  2  liters  of  water  per  day,  an 
uncertainty  factor  of  1000  and  a  factor  of 
5/7,  with  20  percent  contribution  of 
exposure  from  water  [Drinking  Water 
and  Health.  1983.  Vol.  HI). 

The  ambient  water  quality  criteria  for 
o-dichlorobenzene  was  based  upon  an 
older  study  with  a  lower  NOAEL  than 
was  used  to  develop  the  provisional 
AADI.  while  tiie  WHO  guideline  did  not 
consider  health  effects  in  the  derivation 
of  the  number.  The  NAS  SNARL  was 
based  upon  a  chronic  study  which  only 
examined  one  parameter,  while  the 
subchronic  study  upon  which  the 
provisional  AADI  was  based  examined 
many  parameters, 

The  odor  thresholds  for  the 
dichlorobenzenes  in  water  range  &t)m 
0.01  to  0.03  mg/l. 

Exposure  to  ortho-dichlorobenzene  at 
high  dose  levels  results  in  a  variety  of 
toxic  effects,  including  central  nervous 
system  depression,  kidney  and  liver 
damage.  Because  there  is  also  sufficient 
occurrence  potential  in  drinking  water,  a 
Revised  Regulation  will  be  proposed 
and  the  RMCL  will  be  based  upon  non- 
carcinogenic  effects.  An  RMCL  of  0.62 
mg/l  is  proposed  for  ortho- 
dichlorobenzene  based  upon  a 
provisional  AADI  of  3.12  mg/l  and 
assuming  20  percent  contribution  to  total 
exposure  via  drinking  water.  An  RMCL 
is  not  being  proposed  for  meta- 
dichlorobenzene  due  to  the  lack  of  long- 
term  compound-specific  toxicity  data. 
The  only  data  available  on  the  similarity 
of  toxicity  between  ortho-  and  meta- 
dichlorobenzene  consists  of  data  from 
short-term  systems.  This  data  was  not 
considered  to  be  sufficient  to  propose  an 
RMCL  for  the  meta-  isomer  based  upon 
the  toxicity  of  orthodichlorobenzene.  In 
addition,  the  potential  for  contamination 
of  drinking  water  supplies  by  meta- 
dichlorobenzene  appears  to  be  remote 
and  lower  than  the  potential  for  either 
the  ortho-  or  the  para-isomer. 
Question  for  Comment: 
1.  Would  an  appropriate  approach  be 
to  develop  an  RMCL  for  m- 
dichlorobenzene  based  upon  the  toxicity 
data  on  o-dichlorobenzene? 

8.  cis-  and  trans-l,2-Dichloroethylenes 

1,2-DichIoroethylene  (CAS  #s  156-59- 
2,  540-59-0]  also  known  as  acetylene 


> 


chloride,  is  a  solvent  consisting  of  a 
mixture  of  cis-  and  trans-isomers.  Their 
proportion  varies  depending  on 
production  conditions.  The  ds-  and 
trans-isomers  have  vapor  pressures  of 
180  and  265  mm  Hg  at  20*C,  respectively, 
and  water  solubilities  of  3.5  and  6.3  g/1, 
respectively.  1,2-Dichloroethylene  is 
used  as  a  low-temperature  extraction 
solvent  for  organic  materials,  and  as  a 
chemical  intermediate  in  the  synthesis 
of  other  compounds.  The  principal 
source  of  these  dichloroethylenes  inr 
drinking  water  appears  to  be  from  in 
situ  transformations  from  other 
chlorinated  hydrocarbons. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  cis-  and 
trans-l,2-dichloroethylene  in  drinking 
water  include  the  purge  and  trap-gas 
chromatography  and  the  purge  and  trap- 
gas  chromatography /mass  spectrometry 
techniques. 

Human  Exposure.  No  data  are 
available  on  levels  of  1,2- 
dichloroethylene  in  the  U.S.  food  supply. 

Little  data  are  available  on  the  level 
of  trans-l,2-dichloroethylene  in  air. 
Limited  sampling  at  one  site  resulted  in 
the  detection  of  levels  around  4  iig/m\ 
Ambient  air  monitoring  for  the  cis- 
isomer  is  available  from  10  States, 
dominated,  and  maximum  levels  of  cis- 
1.2-dichloroethylene  in  ambient  air 
approximate  0.0.  0.27. 1.2  and  27  fig/m*. 
respectively.  Using  these  data, 
estimated  respiratory  intake  for  the 
adult  male  will  vary  between  zero  in 
rural  areas  to  8.9  ^g/kg/day  following 
exposure  at  maximum  levels.  i 

Respiratory  intake  for  formula-fed        ' 
infants  would  vary  between  zero  and  6.2 
jxg/kg/day.  i 

Using  combined  data  for  surface        ' 
water  and  ground  water  supplies,  up  to 
2.2  percent  of  the  U.S.  (rapulation  is 
estimated  to  be  receiving  water 
containing  >0.5  ^g/l  of  1.2- 
dichloroethylene,  and  0.2  percent  of  the 
population  could  be  receiving  drinking 
water  with  1,2-dichlorethylene  levels 
greater  than  20  ;ig/l. 

Health  Effects.  The  principal  toxic 
effects  of  cis-  and  trans-1,2- 
dichloroethylene  following  acute 
exposure  are  upon  the  liver  and  kidney. 
In  addition,  these  compounds  possess 
general  anesthetic  and  narcotic 
properties  at  exposure  levels  above 
those  at  which  liver  and  kidney  effects 
are  seen.  No  data  are  available 
following  longer-term  exposures. 

One-day  assessments  for  cis-1,2- 
dichloroethylene  were  derived  from  an 
animal  study  (Jenkins,  L.J.,  Jr..  M.J. 
Trabelus  and  S.D.  Murphy.  1972. 
Biochemical  Effects  of  1,1- 
Dichloroethylene.  Toxicol.  Appl. 


Pharmacol.  23:501-510).  In  this  study,  the 
authors  identified  what  is  interpreted  to 
be  a  LOAEL.  In  measuring  levels  of 
three  liver  enzymes  and  two  plasma 
enzymes,  all  indicators  of  liver  function, 
the  investigators  showed  that  a  single 
400  mg/kg  oral  dose  to  the  rat  produced 
a  significant  change  only  in  liver 
alkaline  phosphatase,  while  the  levels  of 
the  other  four  enzymes  were  not 
affected  significantly.  The  1-day 
assessment  for  the  10  kg  child  of  4.0  mg/ 
1  is  derived  from  the  LOAEL  of  400  mg/ 
kg,  using  an  uncertainty  factor  of  1000 
since  a  NOAEL  was  not  determined  and 
an  assumed  consimiption  of  one  liter  of 
water  per  day.  A  comparable  1-day  level 
for  the  70  kg  adult  would  be  14  mg/1, 
assuming  the  ingestion  of  2  liters  of 
water  per  day. 

No  satisfactory  dose-response  data 
are  available  from  which  to  derive  10- 
day  assessments  for  cis-1,2- 
dichloroethylene.  Evaluation  of  the 
available  toxicological  data  on  cis-1,2- 
dichloroethylene  and  1,1- 
dichloroethylene  suggests  that  a  ten-day 
assessment  can  be  derived  from  data  in 
the  90-day  drinking  water  study  in  rats 
with  1,1-dichloroethylene  (Rampy,  et  al, 
1977).  A  NOAEL  of  100  ppm  (10  mg/kg/ 
bw)  was  identified  in  this  study. 
Applying  an  uncertainty  factor  of  100 
and  assuming  consumption  of  1  liter  of 
water  per  day,  the  ten-day  assessment 
for  the  10  kg  child  would  be  1  mg/1.  A 
comparable  ten-day  level  for  the  70  kg 
adult  would  be  3.5  mg/1,  assuming  the 
ingestion  of  2  liters  of  water  per  day. 

One-day  assessments  for  trans-1,2- 
dichloroethylene  were  derived  from  an 
animal  study  (Freundt,  K.J.,  G.B.  Liebalt 
and  R.  Liberwirth.  1977.  Toxicology 
Studies  on  trans-l,2-Dichloroethylene. 
Toxicol.  10:131-139).  This  study 
identified  a  NOAEL  of  200  ppm  inhaled 
by  mature  female  rats  over  a  single  8- 
hour  exposure  period.  This  exposure 
resulted  in  slight  liver  effects  in  one  of 
six  animals,  as  observed  histologically. 
No  changes  were  observed  in  several 
serum  biochemical  parameters.  A  total 
absorbed  dose  of  27.2  mg/kg  was 
estimated  by  converting  ppm  into  mg/m' 
(200  X  3.97)  and  multiplying  by  8  hours' 
exposure,  assuming  that  30  percent  of 
the  exposure  dose  was  absorbed,  then 
dividing  by  70  kg.  The  1-day  assessment 
for  the  10  kg  child  of  2.7  mg/1  was 
derived  by  applying  an  uncertainty 
factor  of  100  to  the  total  absorbed  dose 
(in  mg/kg)  and  assuming  consumption  of 

1  liter  of  water  per  day.  A  1-day 
assessment  of  9.45  mg/1  for  the  70  kg 
adult  would  be  derived  in  the  same 
manner,  but,  assuming  a  consumption  of 

2  hters  of  water  per  day. 


No  satisfactory  dose-response  data 
are  available  from  which  to  derive  10- 
day  assessments  for  tran8-l,2' 
dichloroethylene.  Thus,  it  has  been 
determined  that,  in  the  absence  of 
compound-specific  data,  the  data  for  1,1- 
dichloroethylene  used  above  for  the 
calculation  of  the  10-day  assessments 
for  the  cis-isomer  are  appropriate  for  the 
trans-isomer,  as  well.  Therefore,  the  10- 
day  assessment  for  the  10  kg  child 
would  be  1  mg/1,  and,  for  the  70  kg 
adult,  3.5  mg/1. 

An  AADI  for  the  l,2-i8omers  of 
dichloroethylene  could  not  be  developed 
from  compound-specific  data  since  these 
data  do  not  exist  at  this  time.  Two 
options  are  available.  The  first  is  to 
propose  no  AADI  at  all.  The  second  is  to 
apply  an  AADI  developed  from  data  on 
1,1-dichloroethylene.  The  available 
information  from  shorter  term  exposures 
to  all  three  of  these  compounds  suggests 
that  the  non-carcinogenic  toxicity 
induced  by  the  1,2-isomers  is  likely  to  be 
no  more  severe  than  that  of  1,1- 
dichloroethylene.  Since  the  endpoints  of 
non-carcinogenic  toxicity  to  all  three 
dichloroethylenes  are  essentially 
identical,  applying  the  AADI  developed 
for  1,1-dichloroethylene  to  the  1,2- 
isomers  may  even  result  in  an  added 
margin  of  safety. 

The  study  selected  for  the  derivation 
of  the  AADI  was  a  two-year  chronic 
toxicity/oncogenicity  study  in  which 
male  and  female  rats  were  given 
concentrations  of  0,  50, 100  or  200  mg/1 1. 
1-dichloroethylene  in  their  drinking 
water  (Quasi,  et  al.,  1983.  A  Chronic 
Toxicity  and  Oncogenicity  Study  in  Rats 
and  Subchronic  Toxicity  Study  in  Dogs 
on  Ingested  Vinylidene  Chloride.  Fund 
Appl.  Toxicol.  3:55-62).  In  the  highest 
dose  group,  significant  microscopic 
changes  were  noted  in  the  livers  of 
animals  of  both  sexes.  Minimal 
hepatocellular  swelling  and  fatty 
changes  were  detected  in  female  rats  at 
all  dose  levels.  An  AADI  of  0.35  mg/1 
was  determined  using  a  LOAEL  of  100 
mg/1  (or  10  mg/kg),  and  uncertainty 
factor  of  1000  based  upon  an  animal 
study  with  the  NOAEL  not  identified, 
and  consumption  of  2  Uters  of  water  per 
day. 

Both  cis-  and  trans-1,  2- 
dichloroethylene  were  non-mutagenic 
when  assayed  with  E.  coli  K12  at  similar 
concentrations  use  for  1,1- 
dichloroethylene  at  which  the  latter  was 
found  to  be  mutagenic  (Griem,  et  al. 
1975.  Mutagenicity  In  Vitro  and 
Potential  Carcinogenicity  of  Chlorinated 
Ethylenes  as  a  Function  of  Metabolic 
Oxirane  Formation.  Biochem. 
Pharmacol.  24:2013-2017).  Cis-,  but  not 
trans-l,2-dichloroethylene  was  found  to 


be  mutagenic  in  the  host-mediated  assay 
using  Salmonella  tester  strains  in  mice 
(Cema,  M.  and  H.  Kyenova.  1977. 
Mutagenic  Activity  of  Chloroethylenes 
Analyzed  by  Screening  System  Tests. 
Mut.  Res.  46:214  Abst.).  The  same 
authors  observed  that  the  cis-  isomer 
also  produced  chromosomal  aberrations 
in  mouse  bone  marrow  cells  following 
intraperitoneal  injections. 

No  long-term  studies  have  been 
carried  out  on  the  carcinogenic  potential 
of  cis-  and  tran8-l,2-dichloroethylene 
and  thus  both  isomers  have  been 
classified  in  EPA's  Group  D,  according 
to'EPA's  Proposed  Guidelines  for 
Carcinogenic  Risk  Assessment. 
'  Exposure  to  cis-  and  trans-1,2- 
dichloroethylene  at  high  dose  levels 
results  in  liver  and  kidney  effects.  Since 
there  is  widespread  occurrence  of  these 
contaminants,  EPA  proposes  to  regulate 
them.  The  proposed  RMCL  of  0.07  mg/1 
is  based  upon  an  AADI  of  0.35  mg/1  for 
both  cis-  and  trans-1, 2-dichloroethyIene 
effects  derived  from  data  on  1,2- 
dichloroethylene  assuming  20  percent  of 
the  exposure  is  via  drinking  water. 
Question  for  Comment: 
1.  In  the  absence  of  compoimd- 
specific  data,  is  it  reasonable  to  develop 
an  AADI  for  cis-  and  trans-1,2- 
dichloroethylene  from  toxicity  data  on 
1,1-dichloroethylene? 

9. 1,2-Dichloropropane 

1,2-Dichloropropane  (propylene 
dichloride;  CAS  #78-87-5)  is  a  solvent 
and  a  pesticide.  United  States 
production  of  1,2-dichloropropane  was 
approximately  77  million  pounds  in  1980. 
ftimary  uses  of  1,2-dichloropropane 
include:  soil  fumigation  for  nematodes 
and  other  insects;  solvent  for  metal 
degreasing,  fats,  oils,  waxes,  gums,  and 
resins;  intermediate  for 
perchloroethylene  and  carbon 
tetrachloride;  lead  scavenger  for  anti- 
knock fluids:  and  in  dry  cleaning  fluids. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  1,2- 
Dichloropropane  in  drinking  water 
include  the  purge  and  trap-gas 
chromatography  and  the  purge  and  trap- 
gas  chromatography/mass  spectrometry 
techniques. 

Human  Exposure.  No  data  were 
available  on  the  levels  of  1,2- 
dichloropropane  in  ambient  air  or  in 
food. 

1,2-Dichloropropane  was  found  in  6  of 
466  randomly  sampled  drinking  water 
systems  in  the  GWSS.  The  mean  level 
found  was  3.7  ug/1.  In  non-randomly 
selected  samples,  1,2-dichloropropane 
was  observed  in  7  out  of  479  systems 
with  a  mean  concentration  of  3.7ug/l. 
High  concentrations  have  been  reported 
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in  cases  of  contaminated  ground  water. 
1,2-Dichloropropane  was  found  in  66  out 
of  410  drinking  water  wells  in  several 
counties  throughout  California  between 
1979  and  1983. 1,2-Dichloropropane  has 
also  been  detected  in  wells  in  New 
York. 

1^-Dichloropropane  has  been 
identifled  at  one  hazardous  waste  site  in 
complaints  and  consent  decrees  under 
the  Comprehensive  Emergency 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA)  and  the  National 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  1,2-dichloropropane 
ranged  from  74  ug/1  in  soil  to  1800  ug/1 
in  runoff. 

Health  Effects.  The  principal  target 
organ  for  1,2-dichloropropane  toxicity 
appears  to  be  the  liver.  Centrilobular 
necrosis,  liver  congestion  and  hepatic 
fatty  changes  have  been  reported  in 
animals.  Effects  on  the  kidneys  and 
lungs  have  also  been  reported  in  animal 
studies.  There  are  insufficient 
toxicological  data  available  in  the 
scientific  literature  to  calculate  a  1-day 
assessment  for  1,2-dichloropropane.  The 
10-day  assessment  is  recommended  to 
be  applied  to  a  1-day  exposure. 

Ekshtat,  et  al.  (1975.  Study  of  the 
Cumulative  Properties  of  Substances  at 
Different  Levels  of  Activity.  Uch.Zap,- 
Mosk.  Nauchno-Issled.  Inst.  Gig.  22:46- 
48.)  reported  the  results  of  orally 
administered  1,2-dichloropropane  at 
dose  levels  of  8.8,  44  or  220  mg/kg  for  20 
days.  The  investigators  observed 
disturbances  in  the  animals'  protein 
formation,  hepatic  enzyme  levels  and 
lipid  metabolism.  The  NAS  (1979)  in  a 
request  from  the  Office  of  Drinking 
Water  provided  a  7-day  Suggested-No- 
Adverse-Response-Level  (SNARL)  for 
1,2-dichloropropane  based  on  the 
Ekshtat,  et  al.  (1975)  study  in  rats,  A 
LOAEL  of  8.8  mg/kg/day  was  used  to 
derive  a  7-day  level  for  a  70  kg  adult 
consuming  2  liters  water/day.  The  NAS 
SNARL  can  be  used  as  an  interim  ten- 
day  assessment  as  well.  The  10-day 
level  is  derived  using  8.8  mg/kg/day  as 
the  LOAEL  divided  by  an  uncertainty 
factor  cf  1000  (because  data  are  limited 
and  incomplete).  For  a  70  kg  adult 
consuming  2  liters  of  water  per  day,  the 
10-day  number  is  0.3  mg/l.  For  a  10  kg 
child  consuming  1  liter  of  water  per  day, 
the  10-day  number  is  0.09  mg/l. 

There  are  insufficient  data  available 
to  calculate  a  provisional  AADI  for  1,2- 
dichloropropane. 

Mutagenicity  studies  have  shown  that 
at  high  concentrations  1,2- 
dichloropropane  induces  base-pair 
substitutions  in  Salmonella  typhimun'm 
and  induces  sister  chromatid  exchanges 
or  chromosome  aberrations  in  Chinese 
hamster  ovary  cells,  with  or  without  S9 


metabolic  activation.  In  a 
carcinogenesis  bioassay  of  1,2- 
dichloropropane  conducted  by  the 
National  Toxicology  Program  (NTP 
Draft  Report,  1982),  rats  were 
administered  1,2-dichloropropane  in 
com  oil  by  gavage.  In  their  draft  report, 
the  NTP  reported  significant  increases  in 
non-neoplastic  liver  lesions  (foci  of  clear 
cell  change,  centrilobular  necrosis)  and 
mammary  gland  adenocarcinomas  in 
female  rats,  but  treatment  related  non- 
neoplastic or  neoplastic  effects  were  not 
observed  in  male  rats. 

In  a  NTP  mice  study  (NTP  Draft 
Report  1982),  non-neoplastic  liver 
lesions  were  observed  in  male  mice 
only,  but  hepatocellular  adenomas  were 
increased  in  both  male  and  female  mice. 
Under  the  conditions  of  these  studies, 
1,2-dichloropropane  was  considered  to 
be  carcinogenic  for  male  and  female 
mice  and  the  effects  of  1,2- 
dichloropropane  in  rats  were  considered 
equivocal.  It  should  be  noted  that  these 
results  are  reported  in  the  draft  NTP 
report  and  the  study  is  currently  being 
audited.  The  final  results  may  change 
when  the  audit  is  completed  and 
reported  by  the  NTP. 

EPA's  CAG  have  derived  estimates  of 
risk  of  daily  exposure  to  1,2- 
dichloropropane  based  upon  the  NTP 
mice  study.  As  previously  noted,  these 
results  are  reported  in  the  draft  NTP 
report  and  the  final  results  may  change. 
The  CAG  risk  estimates  are  summarized 
in  Table  13. 

The  EPA  (1980)  concluded  that  data 
regarding  the  toxicity  of  1,2-  * 

dichloropropane  were  insufficient  for 
the  derivation  of  an  ambient  water 
quality  criterion  for  the  protection  of 
human  health. 

1,2-Dichloropropane  has  been 
classified  in  EPA's  Group  C,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment,  based 
upon  one  positive  study  (NTP  Draft 
Report,  1982)  in  mice.  Thus,  1,2- 
dichloropropane  has  been  placed  in 
Regulatory  Category  II  and  the  RMCL 
will  be  set  at  a  non-zero  level  based 
upon  the  10~*  risk  level.  The  reason  for 
using  a  risk  level  is  because  the  chronic 
toxicity  data  are  extremely  limited  and 
an  AADI  has  not  been  established  for 
1,2-dichloropropane.  The  10"»  level  was 
used  because  of  the  quality  of  the 
bioassay  data  which  have  not  been 
validated. 

Exposure  to  1,2-dichloropropane  has 
been  shown  to  result  in  adverse  health 
effects.  For  this  reason  and  because 
there  is  sufficient  occurrence  in  drinking 
wafer,  a  regulation  will  be  proposed.  1,2- 
Dichloropropane  is  classified  as  a 
possible  carcinogen  and  an  RMCL  of  6 
;ig/l  is  proposed,  based  upon  the  10" » 


cancer  risk  level  as  calculated  by  EPA's 
CAG. 
Questions  for  Comment: 

1.  Are  there  data  available  on  the 
toxicology  of  1,2-dichloropropane  which 
may  be  used  for  the  derivation  of  a 
provisional  AADI? 

2.  Should  1,2-dichloropropane  be 
classified  in  EPA's  Group  C?  What 
should  be  the  basis  for  the  RMCL  for 
this  compound? 

10. 2.4-D 

2.4-D  (2,4-Dichlorophenoxyacetic  acid; 
CAS  #94-75-7;  current  MCL  is  0.1  mg/l) 
is  a  systemic  herbicide  used  to  control 
broadleaf  weeds.  2,4-D  is  sold  as  a 
variety  of  salts,  esters  and  other 
derivatives  which  are  very  soluble  in 
water.  2,4-D  and  its  derivatives  undergo 
both  chemical  and  biological 
degradation  when  released  to  the 
environment.  Soil  residues  break  down 
in  approximately  six  weeks  and 
repeated  application  usually  does  not 
lead  to  accumulation.  Phenoxy 
herbicides  undergo  photolysis  and 
bacterial  degradation. 

Nearly  60  percent  of  the  domestically 
available  2,4-D  is  used  on  agricultural 
crop  sites.  The  remainder  is  used  on 
range  and  pasture  land,  industrial  and 
commercial  sites,  lawns  and  tiuf,  forests 
and  in  water.  2,4-D  is  currently 
registered  for  aquatic  weed  control  in 
ponds,  lakes,  reservoirs,  marshes, 
bayous,  drainage  ditches,  canals,  rivers 
and  streams. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  2,4-D  in 
drinking  water  include  the 
derivatization  gas  chromatography 
technique. 

Human  Exposure.  In  the  1970-73  FDA 
total  dietary  studies  for  adults,  four 
samples  of  leafy  vegetables  contained 
residues  of  2,4-D  in  the  range  of  10-130 
ug/kg,  and  one  potato  composite  sample 
was  found  to  contain  14  ug/kg.  In  the 
1975-76  total  dietary  studies  for  infants 
and  toddlers,  one  positive  sugar  and 
adjunct  sample  (25  ug/kg)  was  identified 
in  the  toddler  food  analysis.  No  residues 
were  found  in  the  infant  food  analysis. 
FDA's  compliance  reports  showed  that  9 
out  of  11  food  samples  were  positive  for 
2.4-D  in  FY  78,  5  out  of  39  samples  were 
positive  in  FY  80,  and  1  out  of  10 
samples  was  positive  in  FY  82. 

2,4-D  has  been  reported  in  ambient  air 
samples  from  cities  in  New  York  and 
Utah  at  levels  as  high  as  4  ug/m*-.  Thirty 
percent  of  the  ambient  ash  air  samples 
taken  in  western  Canada  in  1976  were 
found  to  contain  2,4-D  levels  above  0.1 
ug/m*. 

2,4-D  has  been  detected  in  drinking 
water  in  four  States.  In  the  NORS,  one 
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large  surface  water  system  was  found  to 
contain  detectable  levels  of  2.4-D  (0.04 
ug/1.  In  the  NSP.  once  surface  water 
system  contained  2.4-D  (1.1  ug/1).  None 
of  the  surface  water  systems  sampled 
uring  the  RWS  contained  2.4-D  in  excess 
of  the  minimum  quantification  limit  of 
0.01  ug/1.  National  compliance  reports 
for  surface  water  systems  sampled  for 
2.4-D  were  below  the  MCL 
Concentrations  of  approximately  0.025 
ug/1 2,4-D  have  been  occasionally 
detected  in  public  water  supplies  by 
State  agencies.  2,4-D  was  detected  in 
2.4%  of  surface  water  monitoring 
stations  in  the  USGS/EPA  Pesticide 
Monitoring  Network. 

2,4-D  has  been  detected  in  many 
surface  and  ground  waters.  The 
compound  has  been  detected  in  waste 
waters  and  hazardous  wastes,  is  mobile 
and  widely  used  on  many  crops. 

There  are  insufficient  data  available 
to  make  reliable  estimates  of  total 
human  intake  of  2,4-D  from  drinking 
water,  food,  and  air.  Assuming  that 
drinking  water  concentrations  vary  from 
0-10  ug/1,  and  assuming  that  air  levels 
_jange  from  0.001-0.05  ug/m*.  the 
estimated  total  intake  from  these  two 
sources  could  range  from  0.00033-0.45 
ug/kg/day  for  the  adult  male  and  from 
0/00023-0/54  ug/kg/day  for  the  formula 
fed  infant 

Health  Effects.  Short-term  exporsure 
to  2,4-D  at  high  doses  by  the  oral  route 
or  injuction  by  various  routes  result  in 
progressive  symptoms  so  muscular 
incoordination,  hindquarter  paralysis, 
stupor,  coma  and  death  in  animals. 

One-day  assessments,  were  derived 
from  an  animal  study  (Hill,  E.V.  and  H. 
Carlisle.  1947.  Toxicity  of  2,4-D  for 
Experimental  Animals.  J.  Ind  Hyg. 
Toxicol.  29:85-95).  In  this  experiment 
groups  of  six  guinea  pigs  that  were 
administered  10  doses  of  50  or  100  mg/ 
day  2,4-D  sodium  salt  by  gavage  for  12 
days  did  not  develop  characteristic 
evidence  of  intoxication  (i.e).,  muscular 
signs)  or  mortality.  If  it  is  assumed  that 
the  guinea  pigs  weighed  0.3  kg  (the  . 
reported  approximate  weight  in  the 
single  dose  studies),  the  NOAEL  of  50 
mg/day  corresponds  to  a  daily  dose  of 
138.9  mg/kg/day;  the  equivalent  dose  of 
2,4-D  acid  is  126.3  mg/kg/day.  Although 
symptoms  or  signs  of  intoxication  were 
not  specifically  associated  with  this 
exposure,  these  criteria  of  toxicity  are 
still  too  insensitive  to  justify  using  126.3 
mg/kg/day  as  an  animal  NOAEL.  Using 
126.3  mg/day  as  a  LOAEL,  an 
uncertainty  factor  of  1000  based  upon  an 
animal  study  with  a  LOAEL  and 
consumption  of  1  liter  (child)  and  2  liters 
(adult)  of  water  per  day,  1-day 
assessments  of  1.1  mg/I  and  3.85  mg/1 
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were  determined  for  the  child  and  the 
adult  respectively. 

An  animal  study  (Rowe,  V.K.  and  T.A. 
Hymas,  1954.  Summary  of  Toxicological 
Information  on  2,4-D  and  2,4,5-TP 
Herbicides  and  on  Evaluating  the 
Hazards  to  Livestock  Associated  with 
Their  Use.  Am.  J.  Vet.  Res.  15:622-629) 
was  used  to  develop  lO-niay 
assessments.  In  this  study,  investigators 
administered  0, 100.  300  or  1000  ppm  2.4- 
D  in  the  diet  to  group  of  five  young 
female  rats  for  114  days.  If  it  is  assumed 
that  young  rats  consimie  10  percent  of 
their  body  weight  in  food  per  day,  the 
corresponding  daily  doses  would  be  0, 
10,  30  and  100  mg/kg/day.  No  effects 
(same  parameters  as  in  the  4  week 
gavage  study)  were  found  at  10  or  30 
mg/kg/day.  but  100  mg.kg/day  produced 
"excessive  mortality"  with  depressed 
growth  rate,  slightly  increased  liver 
weights  and  slight  cloudy  swelling  of  the 
liver.  Using  a  NOAEL  of  30  mg/kg/day, 
an  uncertainty  factor  of  1000  based  upon 
an  animal  study  and  consumption  of  1 
liter  (child)  and  2  liters  (adult)  of  water 
per  day.  10-day  assessments  of  0.30  mg/1 
and  1.1  mg/l  were  determined  for  the 
child  and  adult,  respectively. 

The  NAS  [Drinking  Water  and 
Health,  1977.  Vol.  I)  has  calculated  an 
ADI  for  2,4-D  based  upon  a  2-year 
feeding  study  (Hanson,  et  al.  1977. 
Toxicology  and  Applied  Pharmacology 
20:22-129)  in  dogs  in  which  12.5  mg/1^/ 
day  was  selected  as  the  NOAEL.  Using 
this  NOAEL,  an  imcertainty  factor  of 
1000  based  upon  an  animal  study  and 
assumption  of  an  average  daily  intake  of 
2  liters  of  water  per  day,  an  ADI  of 
0.0125  mg/kg/day  was  calculated. 

Inconsistencies  and  inadequacies  in 
the  2,4-D  toxicity  data  base  have  been 
recognized  by  both  EPA  and  its 
Scientific  Advisory  Panel.  For  example, 
the  inconsistencies  consist  of  varying 
effects  seen  at  different  dose  levels  in 
different  studies.  In  order  to  resolve  the 
inconsistencies  and  inadequacies,  the 
Agency  has  taken  action  under  FIFRA 
3(c)(2)(B)  to  require  2,4-D  registrants  to 
update  and  complete  the  2,4-D  toxicity 
data  base.  Some  of  the  required  studies 
have  been  completed  and  some  are 
ongoing.  As  a  result  of  the  Panel's 
recommendations,  and  the  3(c)(2)(B) 
notice,  a  90-day  range-finding  study  was 
performed  as  a  preliminary  to  a  2-year 
feeding  study.  The  range-finding  study 
(Docubient  Accession  No.  251473) 
identified  a  NOAEL  of  1  mg/kg  body 
weight  with  the  liver  and  kidney  as 
target  organs.  Preliminary  data  frofti  the 
chronic  study  support  the  1  mg/kg 
NOAEL.  Assuming  that  at  the  end  of  the 
2-year  experiments  there  is  no  change  in 
the  NOAEL,  an  imcertainty  factor  of  100 


can  be  applied  to  derive  a  provisional 
AADI  of  0.35  mg/1. 

2,4-D  may  have  mutagenic  activity  in 
certain  systems:  however,  the  general 
lack  of  positive  genotoxic  effects  In  vivo 
for  mammalian  assays  may  indicate  that 
sufficient  levels  of  2.4-D  are  not  able  to 
reach  the  target  tissues.  No  information 
is  available  on  mammalian  mutagenicity 
testing  conducted  with  esters  of  2,4-D; 
these  forms  could  theoretically  show 
higher  levels  of  penetration  into  target 
cells. 

Available  data  from  laboratory 
animals  have  not  provided  a  sufficient 
demonstration  of  carcinogenicity  of  2.4- 
D,  although  increased  tumor  production 
is  suggested.  This  questions  cannot  be 
adequately  resolved  until  more 
compelling  evidence  is  available  from 
well  designed  bioassays.  2,4-D  has  been 
classified  in  EPA's  Group  D.  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  based 
upon  inadequate  data  from  animal 
studies. 

EPA's  MCL  for  2.4-D  in  drinking 
water,  under  the  National  Interim 
Primary  Drinking  Water  Regulations,  is 
0.1  mg/l.  This  standard  is  based  upon  a 
NOAEL  of  8  mg/kg/day,  an  uncertainty 
factor  of  500  and  the  assumption  that  20 
percent  of  the  total  intake  is  via  drinking 
water.  New  studies  have  determined  a 
NOAEL  at  1  mg/kg/day. 

Exposure  to  2,4-D  at  high  dose  levels 
results  in  kidney  damage  and  skeletal 
muscle  changes.  It  has  also  been 
detected  in  drinking  water.  Therefore, 
an  RMCL  will  be  proposed  based  upon 
an  AADI  of  0.35  mg/l  for  non- 
carcinogenic  effects,  assuming  20 
percent  of  total  exposure  is  via  drinking 
water.  An  RMCL  of  0.07  mg/l  is 
proposed. 

11 .  Epichlorohydrin 

Epichlorohydrin  (l-chloro-2,3- 
epoxypropane;  CAS  #106-89-8)  is  a 
halogenated  alkyl  epoxide.  It  is  soluble 
in  water  (6.6  x  10*  mg/l)  and  oi:ganic 
solvents.  A  large  fraction  of  the 
epichlorohydrin  supply  is  used  to  make 
glycerin.  Other  applications  include:  use 
as  a  major  raw  material  for  epoxy  and 
phenoxy  resins  and  flocculants 
(sometimes  used  in  the  production  of 
potable  water  and  foods),  solvent  for 
resins,  gums,  cellulose  esters  and  ethers, 
paints,  varnishes,  nail  enamels  and 
lacquers  (sometimes  used  to  coat 
interiors  of  water  tanks  and  pipes); 
cement  for  celluloid;  curing  for 
propylene-based  rubbers;  and  use  as  a 
high  wet-strength  resin  for  the  paper 
industry. 

•    Analytical  Methods.  Analytical 
methods  available  for  analyzing 
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epichlorafayddB  in  driokiiig  water 

include  the  direct  injection  gas 
chraoatogtapi^  technique. 

Human  Exposure.  No  aabieat 
moniloring  data  are  available  on  liianan 
intake  of  epirhlorohydrin  from  ambieat 
air.  food  or  drinking  water  suppljea. 
However,  epjcfalorolijrdrin  einisaiana 
and  public  exposure  levels  were 
estisaated  by  EPA's  Office  of  Air  Quality 
Planning  and  Standards,  based  upon 
plants  that  manufacture  or  ue 
epichlorohydrin  in  the  production  of 
glycerin,  epoxy  and  polyamide  resins, 
elastomers  and  surfactants.  A  hjinmn 
exposure  model  was  employed,  based 
upon  a  50  km  radius  around  each 
epichlorohydrin  facility,  which 
estimated  than  approximately  60 
I>ersons  are  exposed  to  a  concentration 
of  8  /ig/m*  or  greater,  approximately 
1,000  persons  are  exposeid  to  a 
concentration  of  1  ^i^m*  or  greater  and 
approximately  70,000  persons  are 
exposed  to  a  concentration  of  0.1  ug/m' 
or  greater. 

Epichlorohydrin  is  a  contaminant  of 
polymers  t»cd  in  the  clarification  and 
storage  of  potable  water  and  in  food 
processing,  ft  has  been  detected  in 
waste  and  is  considered  mobile  ki 
water. 

Health  Effete.  Epichlorohydrin  is 
rapidly  absorbed  folkjwmg  orrf,  dermal 
or  inhalation  exposiffes. 
Epichlorohydrin  aoconiulates  in  tbe 
kidneys,  liver,  pancreas,  spleen  and 
adrenals  and  is  excreted  via  the  arine 
and  resiHFatory  tract. 

Foflowing  acute  exposure  to 
epichlarahydrin.  toxic  effects  in  the 
central  nerwms  system,  kogs,  liver  and 
kidneys  have  been  observed.  At  the  site 
of  appGcatioo  epichkirohydrin  is  a 
strong  irritant.  The  major  target  organs 
for  toxicity  following  chronic  expasore 
to  epichlorohydrin  are  the  nasal 
turbinates,  lungs,  kidneys,  male 
reproductive  organs  and  the  central 
nervous  system. 

A  short-term  assessment  for  a  10-day 
exposure  was  calcoiated  based  on  a 
study  in  rats  (Van  Each.  G.\.  1981. 
Ryksinstitute  Voor  Oe  Volksgezondheid 
Bilthoven  Rapport.  627605005]  where 
antifertility  effects  were  observed  in 
males  given  oral  doses  of 
epichlorohydrin  ibr  10  days  before 
mating  and  through  parturition  of  an  Fm 
generation.  Using  a  NOAELof  2mg/kg. 
an  uncertainty  £actar  of  100,  and 
consumption  of  1  liter  {childj  or  2  litem 
(adults]  of  water  per  day.  a  ItKday 
assessment  of  ai4  mg/1  for  a  10  kg  child 
and  1-day  and  10-day  assessments  of  05 
mg/1  for  a  70  kg  adult  was  calculated. 
This  assessment  is  also  considered 

protective  £iir  a  1-day  exposuce  for  the 
child  and  aduU. 


Tlie  NAS  (OnnJbiv  H^iter  xint/ 
Health.  1980.  Vol.  01)  has  cAed  a 
threshold  lor  ador  perenptioB  dt 
cfMhiarohjidrin  of  0.S  to  U)  ag/l  and  a 
threshold  for  initaol  actian  of  flU  mg/L 
A  hunaa  stacly  (Fema.  Ui&  fiidogicel 
Effects  of  EpicUorafaydrin  and  lis 
Hygienic  Significance  as  aa 
Atmospheric  Pollntant  Gig.  Hyg.  Sarat 
31:357-.363j  reported  an  odor  liverinU 
of  0l3  mg/m^  for  die  awst  seasilive 
subjects  and  «  subthreshold  ievd  of  Oj; 

A  provisional  AADI  was  calculated 
for  epichlorohydrin  based  upon  an 
inhalation  study  in  which  male  rats 
were  exposed  to  100  ppm 
epichlorohydrin  fi  hours/day  lor  30  d^ys 
and  lOor  30  piMB  epichlonihydriB  6 
hours/day,  5  days/week  for  the  (ifetiste 
of  the  rats  and  inflaaimation  changes  in 
the  respiratory  tract  and  kidoey  lesions 
were  observed  (Laskio.  S..  AJL 
Sellakumar.  14.,  Kuschner.  N.  Ndsoo.  & 
LaMendola,  GiA.  Rusch.  et  al.,  198a 
Inhalation  Carcinogenicity  of 
Epichlorohydrin  in  Noninbrad  Sprague- 
Dawley  rats.  ].  NatL  Cancer  Inst  65:751- 
757).  Using  2J6  mgjk^day,  as  derived 
from  the  10  ppm  exposure  level,  as  the 
LOAEL,  an  uncertainty  factor  of  1000 
and  consumption  of  2  liters  of  water  per 
day,  a  provissional  AADI  of  0.07B  tagfl 
was  calcnlated. 

The  NAS  {Diinkiiig  Water  and 
Health.  1980.  Vol.  ffl)  calculated  1-day 
and  7-day  SNARLs  for  epichlorohydrLi 
bat  did  not  calculate  an  ADl  or  cancer 
risknranbers. 

^jichlorohydrin  has  been  found  to  be 
Biatqgeiiic  in  a  iramber  of  prokaryotic 
systeras  and  eukaiyotic  cell  cultures. 
Negatire  results  were  reported  for  fhe 
mouse  dominant  lethal  assay  and 
micronQcleus  assay. 

Epichlorohydrin  has  been  foimd  to  be 
carcinogenic  foUowing  oral  and 
inhalation  exposures.  Oral  exposure 
produced  a  dose-dependent  increase  in 
forestomadi  tumors  characterized  as 
sqnaraoas  and  basal  cell  hyperplasia, 
squamous  cell  papiUomas  or  squannras 
cell  carcinomas  Inhalation  exposure 
produced  squamous  cell  carcinomas  in 
the  aasal  cavities.  Hie  lARC  have 
clasafied  epichlorohydrin  in  Group  29; 
inadequate  evidence  for  carcinogenicity 
in  humans,  sufficient  evidence  far 
carcinogenicity  in  animals  and  sufficient 
evidence  fior  activity  in  short-term  tests. 
Epichlorohydrin  has  been  classified  in 
EPA's  Group  J32,  acoording  to  EPA's 
Proposed  Guidehnes  lor  Cardnagen 
Risk  Assessment,  insed  ^nn  positive 
results  in  several  sites  ia  rats. 

EPA's  CAG  has  derived  estimates  a€ 
risk  from  daily  exposure  to 
efuchlorohydrin  in  drinking  water  hnnrri 
open  the  incidence  of  tanorscf  the 


fofestaiMich  in  a  study  in  which  rati 
wwe  giveR  dnncnig  water  contaiuiQg  D, 
375, 7W,  or  1500 mg/1  eptcMoioliydihi 
for  «1  weeks  (Kawabata,  A.,  1961. 
Stodies  «n  the  Cardnogenic  Activity  of 
^picniorotiydnn  by  Oral  Adminis  Iru  liuii 
In  Male  Wntar  Kats.  5,  Amer.  Med. 
Assoc.  32:270-280).  Tlw  CAG  risk 
estHiwrte  is  shown  in  Table  13. 

The  CAG  has  also  calculated  ri A 
estimates  (95  percent  confidence  limits) 
from  lifetime  exposure  to  10  ^g/1 
epichlorohydrin  using  several  different 
models.  These  estimates  are  as  follows: 
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TTie  available  data  Indlcale  that 
epichlorohydrin  has  carcinogenic  effects 
in  animals.  For  this  reason  and  because 
it  is  likely  to  be  occurring  in  drinking 
water  due  to  its  use  in  coatings  for 
drinking  water  pipes,  re^gulation  is 
proposed.  The  RNfCL  will  be  based  upon 
carcinogenic  effects  and  an  RMCL  of 
zero  is  proposed. 

12.  Ethjlbennne 

Ethylbenzene  (CAS  #  100-41-4)  is  a 
flammable  Hqmd,  solnble  in  water  fl52 
rag/1)  and  in  aloohol,  benzene,  ether, 
acetone  and  other  organic  solvents.  In 
1982.  'Am  U.S.  production  totaled 
6,696,241,000  pounds.  "Hie  primary  use  of 
ethylbenzene  is  in  the  production  of 
styrene. 

AnafytJcxjJ  hfethod.  Analytical 
method  available  for  analyzing 
ethylbenzene  in  drinking  water  inchide 
the  p«ge  and  trap-gas  chromatography 
techniqoe. 

Human  Exposure.  No  data  are 
available  on  die  levels  of  ethylbenzene 
in  foods. 

limited  data  are  available  on  tfre 
levels  of  ethylbenzene  in  ambient  air. 
Ethylbenzene  levels  in  ambient  air  have 
been  reported  between  2  jig/m'-S  pg/m^ 
in  various  areas. 

Ethylbenzene  has  been  observed  in  3 
oot  of  486  randomly  selected  drinking 
water  ground  water  systems.  The  mean 
was  0.87  pig /I.  Ethylbenzene  also  was 
detected  in  3  out  of  479  ground  water 
systems  selected  non-randomly  {0.6%). 
All  three  positives  were  from  systems 
serving  less  than  10,000  people.  TTw 
mean  was  0.78  y%f\. 

EthylbenEene  has  been  identified  at 
one  hazardous  waste  site  designated  in 
complaints  and  consent  decrees  under 
the  Comprriiensive  Emeigency 
Response  Compensation  and  UabtHty 
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Act  of  1980  (CERCLA)  and  the  National 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  ethylbenzene  ranged 
from  23  mg/1  in  drinking  water  to  13  mg/ 
1  in  an  aquifer. 

Health  Effects.  Ethylbenzene  is 
absorbed  readily  from  the 
gastrointestional  tracts,  lungs  and  skin 
and  can  be  expected  to  accumulate  in 
adipose  tissue.  Urinary  excretion  of 
metabolites- of  ethylbenzene  is  the 
predominant  route  of  elimination. 

Ethylbenzene  is  not  severely  toxic 
after  acute  exposure.  The  major  effects 
following  acute  and  chronic  exposure 
include  liver  aqd  kidney  pathologies  and 
nervous  system  disorders. 

No  adequate  dose-response  data  exist 
via  the  oral  route  of  exposure  from 
which  to  derive  1-day  assessments. 
Therefore,  the  derivation  of  the  1-day 
levels  was  based  upon  a  100  ppm  (435 
mg/mT  NOAEL  identified  in  humans 
following  a  single  8-hour  inhalation 
exposure  (Bardodej  and  Bardodejova, 
1970.  Biotransformation  of 
Ethylbenzene,  Styrene  and  Alpha- 
Methyl  Styrene  in  Man.  Amer.  Ind.  Hyg. 
Assoc.  J.  31(2):206-209).  A  total 
absorbed  dose  of  20.7  mg/kg  was 
determined,  assuming  a  human 
respiratory  inhalation  volume  of  20  m V 
day  and  an  absorption  efficiency  of  50 
percent  for  a  70  kg  adult.  From  this  total 
absorbed  dose,  a  1-day  assessment  of 
20.7  mg/1  was  derived  for  the  10  kg 
child,  assuming  consumption  of  1  liter  of 
water  per  day.  A  1-day  assessment  of 
72.5  mg/1  for  the  70  kg  adult  was 
derived,  assuming  consumption  of  2 
liters  of  water  per  day,  applying  an 
uncertainty  factor  of  10,  appropriate  for 
use  with  adequate  human  data. 

Because  of  the  lack  of  appropriate 
exposure  duration  data,  the  10-day 
assessments  are  derived  from  the  1-day 
levels  simply  by  dividing  the  1-day 
numbers  by  10  to  give  estimated  10 
values.  The  resulting  10-day  assessment 
for  the  10  kg  child  is  2.07  mg/1  and  for 
the  70  kg  adult.  7.25  mg/1. 

A  provisional  AADI  was  determined 
based  upon  a  laboratory  study  in  which 
rats  were  treated  orally  at  four  dose 
levels,  5  days/weeks  for  6  months  ' 
(Wolf,  et  al.  1956.  Toxicological  Studies 
of  Certain  Alkylated  Benzenes  and 
Benzene.  Arch.  Ind.  Health.  14:387-398). 
No  observable  effects  were  reported  in 
the  groups  exposed  at  13.8  and  136  mg/ 
kg/day,  while  histopathological  changes 
were  evident  in  groups  treated  at  408 
and  680  mg/kg/day.  A  NOAEL  of  136 
mg/kg/day  was  identified,  with  an 
uncertainty  factor  of  1000  based  upon  an 
animal  study  of  significantly  less  than 
lifetime  diu'ation  and  a  factor  of  5/7  to 
convert  from  a  5  day/week  dosing 
regimen  to  a  7  day/week  exposure 


pattern,  consumption  of  2  liters  of  water 
per  day  factored  in.  resultina  in  a 
provisional  AAOI  of  3.4  mg/1. 

Ethylbenzene  does  not  appear  to  be  a 
mutagen,  based  upon  testing  in  a  limited 
number  of  assays  with  Salmonella 
typhimurium  strains.  The 
carcinogenicity  of  ethylbenzene  has  not 
been  tested  adequately.  A  long-term 
carcinogenicity  bioassay  has  been 
initiated  by  the  National  Cancer 
Institute,  but  data  are  not  yet  available. 
Ethylbenzene  has  been  classified  in 
EPA's  Group  D.  according  to  EPA's 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment,  based  upon 
inadequate  evidence  in  animals. 

EPA's  ambient  water  quality  criterion 
(U.S.  EPA.  1980.  Ambient  Water  QuaUty 
Criteria  for  Ethylbenzene.  440/5-60-048} 
for  ethylbenzene  of  1.4  mg/1,  based  upon 
the  TLV  and  an  uncertainty  factor  of 
1000.  The  provisional  AADI  was  based 
upon  actual  toxicological  data  with  an 
identified  NOAEL,  in  contrast  to  the 
ambient  water  quality  criterion  which 
was  based  on  the  TLV  which  is  not 
necessarily  based  on  a  NOAQ<  or 
toxicology  data. 

The  taste  and  odor  thresholds  for 
ethylbenzene  in  water  are  0.1  and  0.2 
mg/l.  respectively  (Fazzalari.  1978.  Odor 
and  Taste  Threshold  Data,  DS-48A. 
American  Society  for  Testing  and 
Materials.  Philadelphia,  PA.  p.  71). 

Ethylbenzene  exposure  at  high  dose 
levels  results  in  liver  and  kidney  effects 
and  the  contaminant  has  been  detected 
in  drinking  water.  Thus,  regulation  is 
proposed  and  an  RMCL  of  0.68  mg/1  is 
proposed  based  upon  a  provisional 
AADI  of  3.4  mg/1  for  non-carcinogenic 
effects  assuming  20  percent  of  the 
exposure  is  via  drinking  water. 

13.  Ethylene  Dibromide 

Ethylene  dibromide  (1.2- 
dibromoethane,  EDB;  CAS  #106-93-4) 
is  a  pesticide.  Most  uses  of  EDB  were 
canceled  in  1984.  Citrus  quarantine  and 
several  very  minor  uses  remain 
registered.  EDB  is  water  soluble  (4,500 
mg/1)  and  highly  volatile.  Recent  data 
suggest  that  EDB  has  a  half-life  of 
approximately  eight  years  at  20  "C  under 
neutral  conditions.  More  than  90  percent 
of  the  annual  total  production  of  EDB  is 
used  as  an  additive  in  leaded  gasoline. 
In  addition,  EDB  has  been  used  as  a  soil 
fumigant  for  soybeans,  cotton,  peanuts, 
pineapples  and  many  other  fruit  and 
vegetable  crops.  EDB  had  been  used  in 
post-harvest  fumigation  of  stored  grain 
and  spot  fumigation  of  grain  milling 
machinery.  Other  uses  have  included 
the  fumigation  of  field  logs  and  the 
quarantine  fumigation  of  citrus  and 
other  fruits  and  vegetables,  application 


to  beehives  and  storage  vaults  and  for 
termite  control. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  EDB  in 
drinking  water  include  the  purge  and 
trap-gas  chromatography  technique. 

Human  Exposure.  Ethylene  dibromide 
has  been  detected  in  up  to  60  percent  of 
raw  grain  and  8  percent  of  grain 
products  at  levels  as  high  as  5400  ppb. 
EDB  residues  also  have  been  detected 
on  up  to  5  percent  of  the  citrus  products 
entering  the  U.S.  food  supply. 

Ethylene  dibromide  has  been  reported 
in  ambient  air  associated  with  the  use  of 
leaded  gasoline.  The  following  median 
concentrations  were  estimated  for  levels 
of  EDB  in  ambient  air  rural/remote 
areas,  0.0  ng/m^  urban/suburban  areas, 
200  ng/m';  and  source  dominated  areas, 
1,500  ng/m*.  Concentrations  of  EDB  in 
typical  urban  areas  ranged  from  80-460 
ng/m'.  The  highest  value  detected  was 
240,000  ng/m*. 

EDB  has  been  found  in  drinking  water 
and  ground  water  in  Hawaii,  California. 
South  Carolina.  Washington. 
Connecticut  Massachusetts,  Georgia 
and  Florida.  Two  small  community 
water  supplies  in  one  State  contained 
0.1  and  2.0  ftg/I  of  EDB.  Four  out  of  100 
wells  sampled  in  another  State 
contained  EDB  at  levels  ranging  from 
0.02-0.10  fxg/1.  In  addition,  levels  of  EDB 
ranging  from  0.02-560  fig/1  were 
detected  in  25  samples  of  water 
collected  from  wells  in  a  third  State. 

Health  Effects.  EDB  has  a  high  degree 
of  acute  toxicity  when  administered  to 
animals  orally,  dermally  or  by 
inhalation.  The  target  organs  affected 
include  the  lung,  liver,  spleen,  kidney  as 
well  as  the  central  nervous  system. 
Repeated  exposure  to  EDB  also  may 
affect  the  liver,  stomach  and  adrenal 
cortex  along  with  significant 
reproductive  system  toxicity.  The  testis 
is  particularly  sensitive  to  atrophy  and 
antispermatogenic  effects. 

No  appropriate  dose-response  data 
are  available  on  non-carcinogenic 
effects  following  exposure  to  ethylene 
dibromide  from  which  a  1-day 
assessment  or  an  AADI  could  be 
derived.  However,  there  are  data  from 
which  a  10-day  assessment  can  be 
derived.  A  LOAEL  of  7.8  mg/kg/day 
was  identified  from  a  study  by  El)ack 
and  Hrudka  (1979)  in  which  rams  were 
given  EDB  subcutaneously  for  12 
consecutive  days.  Applying  a  series  of 
uncertainty  factors  which  total  10000  to 
accommodate  for  intra-  and  inter- 
species extrapolation  (100),  conversion 
of  a  LOAEL  to  a  NOAEL  (10)  and  the 
potential  that  the  human  is  closer  in 
sensitivity  to  the  bull  than  the  ram  (10). 
and  assuming  that  the  10  kg  child  drinks 
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1  liter  of  Kvater  per  day, «  104t«y 
assessment  of  0.008  mg/1  is  derived.  Ite 
equivalent  10-day  assewment  far  a  70  kg 
adah  woald  be  0^227  mg/L 

Since  there  are  no  duration-speoiiic 
data  available  froia  urhich  to  derive  a  1- 
day  assessment,  it  is  recommeaded  that 
the  10-day  assessment  be  used  for  1-day 
as  welL 

EDB  baa  been  shown  to  be  mulageaic 
/a  vitro  in  bacteria  and  eukaryotic  cells, 
limiled  evidence  auggests  that  EDB  may 
cause  dastogenic  elTects  swJi  as  <"g*pr 
chromatid  exchanges,  chromosomal 
aberrations  and  polyploidy. 

EDB  has  beeo  demonstrated  to  be  a 
potent  cardnqgen  in  rats  and  mice 
exposed  via  gav^ge  and  inhalalloo.  The 
lARC  have  dassi^ed  EDB  in  Group  2B; 
inadequate  evidence  for  carcinogenidty 
in  humans,  sufficient  evidence  for 
carcinogenidty  in  animals  and  suffident 
evidence  for  actrvity  in  shorl-term  tests. 
EDB  has  been  classified  in  EPA's  Group 
B2,  according  to  EPA's  Proposed 
Cnidefews  for  Carcinogen  Risk 
Assessment,  based  npon  positive  results 
in  studies  in  rats  and  mice. 

Adiflintstration  of  EDB  to  rats  and 
mice  by  gaTage  for  «-61  weeks 
produced  signifreantfy  increased 
mcidenoes  of  aqmrnoos  oefl  carcinomas 
of  the  forestoraach,  hefnar^giosarcoinas 
of  the  circvlatory  system,  hepatocdttilar 
caranoons  and  H^nbt  neoplMtic 
nodules.  (NCI.  1«7«.  Bioassey  of  1.2- 
Dibromoe<hmie  for  ^omiMe 
Carrinofenidty.  NCI  Carrino.  Tech. 
Rep.  Ser.  Co.  P8  ZnB-428).  Chronic 
iohaiatian  expos  ves  produced 
significandy  increased  iaddenoes  of 
nuai  cavity  tvmon  in  rats  of  bodi 
sexes.  alvaotar/tiraiicluoUr  carcinonae 
or  adenosaas  in  nnce  and  nasal  cavity 
tuiBors  ia  female  mice.  (NTP,  tSBZ. 
CareiaQgeieiiB  Bioanay  of  t,2- 
Dibromoetfaane  in  FM4  Rats  and  li£JF^ 
lAce  (inhalatiaa  Slady)  NTP-ao-as). 
Signifkaatly  increased  inddeaoes  of 
circulatory  sytfeai  hemangiosarcomas, 
piinitary  adenomas,  tvmica  vaginalis 
mesodieliosMS  and  sabcataneous 
fibrosarcomas  also  were  fband  in  the 
study. 

The  NAS  [Driaking  Wader  cmd 
Health,  1980.  Vol  Oi)  calculated  excess 
cancer  risk  estimates  for  E0&  This 
estimate  was  based  upco  the  resalts  of  a 
report  (Olson,  et  aJ.  1973,  Induction  of 
Stomach  Cancer  in  Rata  and  Mice  fay 
Halogenated  Alipiaatk  Fanigants.  J. 
NatL  Cancer  last  51:1993-1995]  which 
describes  the  resolts  of  the  bioaftsay 
conducted  by  NCL  EPA's  CAG  {iaB3] 
also  has  estimated  lifetime  cancer  risks 
for  EDB  in  ground  water.  These  nsks 
were  cakalated  from  a  model  that  is 
eaaeotially  the  one-hit  model  with 
"WetbuU"  timing  These  -"T'tmatod  risks 


•Mnne  cwnwimptem  of  2  litexs  oi  water 

per  day  fay  a  40  kg  adnh.  ova'  a  70  y^ 
lifetime  and  are  derived  from  tlw  gastric 
tumor  lespoase  in  male  cats  in  the 
National  Cancer  Institute  gavage  study. 
Subseqaently.  CAG  {laMj  modified 
these  estimates  to  determine  risks  posed 
in  dunking  water  to  a  70  kg  adult, 
consumiog  2  litersof  water  per  day  from 
age  one  to  age  76. 

The  NAS  (1960)  and  CAG  (1964]  risk 
estimates  are  shown  in  Table  13. 

The  available  data  indicate  that  EDB 
has  cardnqgenic  efiiects  in  animals.  It 
has  also  been  found  in  drinkii^  water 
and  thereSore  it  wiQ  be  regulated.  The 
RMCL  %mI1  be  based  upon  its 
carcinogenicity  and  an  SMCL  of  zero  is 
proposed. 

14.  Heptachlor  and  Hefitadikir  Epoxide 

Herptachlor  (l,4,5,6,7,8,8r-heptachloro- 
3a,4,7Ja-tetrahydro-4,7-methanoindene; 
CAS  #7«-44-«;  expoxide  CAS  #1024- 
57-3)  is  an  insectidde.  Technical  grade 
heptacHoT  is  a  warxy  substance  whidi 
contains  chlordane  and  has  a  water 
solubility  of  0.056  mg/1  at  25  'C. 
HeptadiJor  rapidly  oxi dries  to  the 
epoxide  1.4,5,6.7,8,8'-heptachk>ro-2.3- 
epoxy-3a,7,7a-»etrahydro-4,7- 
methanoindene,  whick  is  more  stable 
and  more  presistent.  Most  registratians 
of  heptadilor  were  suspended  m  197B. 

Prior  to  1974.  Heptachlor  was  widely 
used  for  oontrolof  temites.  ants,  sot) 
inects  in  agricaltare  and  various  inaects 
and  on  gavdens,  lawns,  larf,  and 
onumentals.  Heptachlor  was  used 
extensively  for  the  protection  of  com 
crops  in  Ofaio,  iowa,  Missonri,  Illinois 
and  Indiana. 

In  1974.  EPA  issued  a  Notice  of  Intent 
to  cancel  ail  registered  uses  of 
heptachlor  except  icn  subsurface  control 
of  termites  and  dipping  of  roots  and  tops 
of  non-food  plants.  In  1978.  EPA  issued  a 
final  order  cancelling  ail  registratioDs  of 
heptaddor  subject  to  the  1974  .Notice  of 
Intent  to  Canoei.  Cnirendy.  heptachlor  is 
registered  only  far  suhsiDface  oontroi  of 
subterranean  termites  and  dipping  of 
roots  ami  taps  of  non-food  plants. 

Aaatyiicai  Methodt.  Analytical 
methods  available  lor  analyzing 
heptachlor  in  drmking  water  include  tlie 
solvent  extraction-gas  chromato^^phy 
and  solvent  extractioo-gas 
chraautography/maas  spectrometry 
techniques. 

Human  Exposure.  In  fDA's 
compliance  program  report  for  fiscal 
year  1977  on  pesticides  and  metals, 
heptachlor  epoxide  was  detected  in  47 
percent  of  tke  saa^ples  tested.  In  the 
FDA  fiscal  year  1979  total  dietary  study 
for  addts.  h^addor  epoxide,  the 
metabolite  of  he|)tachkir,  was  detected 
in  46  pncent  of  the  dairy  products 


,  SO  percent  of  &e  meat,  fishaad 
poultry  samples,  5  percent  of  the  oils 
and  iats  sazopies.  5  percent  of  the  root 
ve^able  samples,  and  5  percent  of  the 
oils  and  fats  samples.  The  range  of 
positive  vahws  for  heptachlor  epoxide 
was  0.2-2  ^g/kg.  In  the  infant  study, 
heptachlor  epoxide  was  detected  in  50 
percent  of  the  whole  milk  samples,  50 
percent  of  the  other  dairy  and 
substitutes  samples,  and  70  percent  of 
the  meat,  fish,  and  poultry  samples.  Tlie 
range  of  positive  values  was  0.2-1  jig/kg 
for  heptachlor  epoxide.  In  #«  todtfler 
stodies  for  fwcal  year  1979,  h^achlor 
epoxide  was  delected  in  50  percent  of 
the  whole  milk  sam^^es,  80  percent  of 
the  other  daiiy  and  snbstitutes  samples, 
70  percent  of  the  meat,  fish,  and  poultry 
samples,  and  10  percent  of  the  oils  and 
fats  samples.  The  range  of  positive 
vahies  of  heptachlor  epoxide  in  this 
stody  was  0.2-20  pg/kg.  The  U.S. 
Department  of  Agricultare  reports  that 
4.7  percent  of  fat  tissue  samples  from 
various  animals  intended  ftjr  human 
consumptrcm  were  found  to  contain 
heptachlor  in  tfie  range  of  100-S.OOO  jig/ 
kg,  although  the  majority  of  positive 
values  were  in  the  range  of  10-ltX)  p^ 

kg- 

Milk  supplies  have  on  occasion  been 
found  to  contain  heptachlor  epoxide 
above  FDA's  artion  level.  Samples  of 
human  milk  collected  in  the  mid-1970s 
were  found  to  contain  heptachlor 
epoxide.  In  1980-1982.  the  Oahu  milk 
supply  was  extensively  contaminated  by 
heptachlor  epoxide.  Hie  levels  exceeded 
1  ppm  in  the  milk  fat  and  typically 
exceeded  the  action  level. 

In  a  1970-72  EPA  study  of  levels  of 
heptachlor  in  the  ambient  air  of  16  U.S. 
cities,  the  maximum  level  me.asured  was 
2JSt  Qg/ml  llie  mean  value  for  all  i 

positive  samples  was  1.0  r\^lm\  ' 

Heptachlor  was  detected  in  42  percent 
of  the  2,470  sao^jles  collected  during  the 
monitoriiig  period. 

The  results  of  the  Suburban  Air 
Monitoring  IVogram  conducted  from 
April  to  June  1975.  showed  that  all  five 
samples  collected  frara  a  dty  in  Florida 
were  found  to  coatain  heptachlor  with  a 
mean  concentration  of  2.1  ng/ m^  and  a 
maximum  value  of  3^  ng/m-*.  All  five 
samples  collected  from  a  dty  in 
Mississippi  were  fouod  to  oontain 
residues  of  heptachkM'.  The  sample 
mean  was  reported  as  10.9  ng/ni^,  with  a 
maximum  reported  value  of  22.1  og/m^. 

The  maximum  }iev^  of  heptaddor 
detected  in  analysis  of  weekly  air 
samples  in  the  Mississippi  Delta  daring 
1972-73  was  leported  as  0.8  ng/km'. 

HepAachlor  has  been  reported  in 
drinldng  wato-.  Three  wdls  in  one  State 
were  Inod  to  contain  heptachlor;  the 
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range  of  positive  values  was  OOl-li) 

fig/l.  A  rural  water  supply  study 
conducted  in  another  State  showed  that 
62.5  percent  of  the  samples  taken  in  one 
county  and  45.5  percent  the  saniples 
taken  in  anotber  county  had 
concentrations  of  heptachlor  above  0.01 

Two  oat  of  22  tap  water  samples 
collected  in  another  State  reportedly 
were  found  to  contain  heptad>lor  at 
levels  between  a005-0.25  >ig/L 

Heptachlor  has  been  identified  at  two 
hazardous  waste  sites  designated  in 
complaints  and  consent  decrees  under 
the  Comprehensive  Emergency 
Response  Compensation  and  Liability 
Act  of  1960  (CERCLA)  and  the  NaUonal 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  heptachlor  ranged  from 
undetermined  in  migrating  ground 
water,  38  fig/1  in  soil  to  48CX)  »ig/rin 
sediments. 

Health  Effects.  Meptachlor  epoxide  is 
the  major  metabolite  of  heptachlor  and 
is  distributed  to  tissues  of  animals,  with 
the  highest  levels  detected  in  adipose 
tissue.  Symptoms  of  acute  heptachlor 
intoxication  include  central  nervous 
system  disturbances  such  as  tremors, 
convulsions,  paralysis  and  hypothermia. 
Lower  doses  result  in  microsomal 
enzyme  induction,  hyperplasia,  hepatic 
vein  thrombosis  and  cirrhosis  in  mice. 

Ten-day  assessments  for  heptachlor 
were  derived  based  upon  a  feeding 
study  (Enan,  et  al.  1982.  Effects  of  Some 
Chlorinated  Hydrocarbon  Insecticides 
on  Liver  Function  in  White  Rats.  Meded. 
Fac.  Landbouwwet.  Rijksuniv.  Gent. 
47(1):447)  in  rats  for  14  days  where  a 
level  of  1.0  mg/kg/day  (10  ppm)  resulted 
in  definitive  adverse  effects  (i.e., 
evidence  of  liver  damage  and  altered 
liver  function).  Using  1.0  mg/kg/day  as 
the  NOAEL,  an  uncertainty  factor  of 
lOOU  based  upon  an  animal  study  and 
consumption  of  1  liter  (child)  or  2  liters 
of  water  (adult)  per  day,  10-day 
assessments  of  0.01  mg/1  for  a  10  kg 
child  and  0.035  mg/l  for  a  70  kg  adult 
Mere  calculated. 

There  are  insufficient  toxicological 
ddla  available  to  derive  a  1-day 
assessment  for  heptachlor  however  it 
should  be  noted  that  the  10-day  numbers 
would  also  be  protective  for  the  l-day 
exposure  period.  Insufficient  data  are 
available  to  derive  1-day  or  10-day 
numbers  for  heptachlor  epoxide. 

A  provisional  AADI  for  heptachlor 
was  derived  based  upon  a  feeding  study 
(Witherup.  et  al.  1955.  The  Physiological 
Effects  of  the  Introduction  of  Heptachlor 
into  the  Diet  of  Experimental  Animals  in 
Varying  Levels  of  Concentration. 
Unpublished  report  cited  in  Ostein. 
1976.  Sci.  Total  Environ.  6;103)  in  rates 
for  110  weeks  where  0.075  mg/kg/day 


(1.5  ppm)  was  identified  as  a  lowest 
effect  level  causing  increased  liver 
weights  of  am'mals.  Using  0.075  mg/kg/ 
day  as  the  LOAEL.  an  uncertainty  factor 
of  1000  based  upon  an  animal  study  and 
consumption  of  2  liters  of  water  per  day, 
a  provisional  AADI  of  0.0025  mg/l  was 
calculated. 

For  heptachlor  epoxide,  a  prxmsiona) 
AADI  was  derived  based  iqjon  a  two- 
year  oral  study  in  dogs  (Unpublished. 
IRDC.  1971.  Two-year  study  Oral  Study 
in  Beagle  Dogs)  where  0.025  mg/kg/day 
(1  ppm)  was  identified  as  the  NOAEL. 
Using  0.025  mg/kg/day  as  the  NOAEL. 
an  uncertainty  factor  of  1000  for  an 
animal  study  of  less  than  lifetime 
duration  and  consumption  of  2  liters  of 
water  per  day,  a  provisional  AADI  of 
0.001  mg/l  was  calculated. 

Heptachlor  has  been  tested  for 
mutagenicity  in  a  number  of  systems. 
Negative  results  have  been  obtained  in 
the  bacterial  assay  in  fruit  flies,  for 
unscheduled  DNA  synthesis  in  rats, 
mouse  and  hamster  primary  hepatocyte 
cultures  and  for  the  dominant  lethal 
assay  in  mice.  Positive  results  were 
reported  for  unscheduled  DNA  synthesis 
in  transformed  human  fibroblasts  with 
S-9  activation  and  in  the  dominant 
lethal  assay  in  rats  (Cerey.  et  al.  1973. 
Effects  of  Heptachlor  on  Dominant 
Lethality  and  Bone-Marrow  in  Rats. 
Mutat.  Res  21:28). 

Heptachlor  has  been  studied  for 
carcinogenicity  in  mice  and  rats.  In  one 
study,  statistically  significant  hicreased 
incidences  of  hepatic  carcinoma  were 
determined  in  a  study  of  heptadilor 
epoxide  at  a  0.5,  2.5,  5.0,  7.5  and  10.0 
mg/kg  diet  in  rats  for  108  weeks 
(Witherup,  et  al.  1950.  The  I%ysiologicaI 
Effects  of  the  Introduction  of  Heptachlor 
Epoxide  in  Varying  Levels  of 
Concentration  into  the  Diet  of  CFN  Rats. 
Unpubhshed  report  cited  in  Epstein, 

1976.  Sci.  Total  Environ.  ftl03).  In  a 
National  Cancer  Institute  bioassay  (NCI. 

1977.  Bioassay  of  Heptachlor  for 
Possible  Carcinogenicity.  NCI 
Carcinogenesis  Tech.  Rep.  Ser.  No.  9). 
male  mice  received  dietary 
concentrations  of  0, 6.1  and  13.8  mg 
heptaciuor/kg  diet  and  female  mice 
received  diets  containing  a  9.0  and  18.0 
mg/kg  diet.  The  inadence  of 
hepatocellular  carcinomas  was 
statistically  significant  in  the  males, 
while  a  highly  significant  dose-related 
trend  was  also  observed  between  high- 
and  low-dose  females.  Heptachlor  was 
not  carcinogenic  in  male  and  female  rats 
sinulariy  treated  with  concentrations  of 
25.7  to  77.9  mg/kg  diet. 

EPA's  CAG  has  derived  estimates  of 
risk  of  daily  exposure  to  heptachlor  in 
drinking  water  based  upon  the  incidence 
of  hepatocellular  carcinomas  in  male 


mice  in  the  National  Cancer  Institute 
bioassay.  The  NAS  [Drinking  Water  and 
Health,  1977.  Vol.  I)  has  also  estimated 
caricer  risks.  The  CAG  and  NAS  lifetime 
risk  estimates  are  shown  in  TaWe  13. 
The  lARC  have  classified  heptachlor  in 
Group  3;  inadequate  evidence  of 
carcinogenicity  in  humans  and  limited 
evidence  of  carcinogenicity  in  animals. 
Heptachlor  has  been  classified  in  EPA's 
Groug  82,  according  to  EPA's  Projiosed 
Guidelines  for  Carcinogen  Risk 
Assessment,  based  upon  positive  results 
in  studies  in  mice. 

EPA's  CAG  has  also  derived  risk 
estimates  from  daily  exposrue  to 
heptachlor  expoxide  in  drinking  vrater 
based  upon  a  feeding  study  in  female 
rats  (Witbenip,  et  al.  1959.  The 
Physicrfpgical  Effects  of  the  Introduction 
of  Hefrtachlor  Epoxide  m  Varying  Levels 
of  Concentration  into  the  Diet  of  CFN 
Rats.  Unpublished  report  cited  in 
Epstem,  1976.  Sci.  Total  Environ.  6:103). 
The  CAG  risk  estimates  are  shown  in 
Table  13.  The  lARC  have  not  classified 
heptachlor  epoxide  for  carcinogenicity. 
Heptachlor  expoxide  has  also  been 
classified  in  EPA's  Group  B2,  based 
upon  positive  results  in  studies  in  mice 
and  rats. 

The  WHO  recommended  an  ADI 
value  of  0.5  fig/kg  bw  for  heptachlor  or 
heptachlor  epoxide.  This 
recommendation  was  established  by  the 
Joint  FAD/WHO  Expert  Committee  on 
Food  Additives.  A  guideline  value  in 
drinking  wat«^  (19S4)  of  0.1  ftg/l  was 
also  recommended  by  the  WHO,  based 
upon  this  level  as  one  percent  of  the 
ADI.  A  detection  and  odor  threshold 
value  of  0.02  mg/l  has  been  repcHled  in 
the  literature  for  heptachlor. 

The  available  data  indicate  that 
heptachlor  and  heptachlor  epoxide  have 
carcinogenic  effects  in  animals.  Since 
heptachlor  epoxide  is  considered  to  be  a 
major  metabolite  of  heptachlor  and 
because  they  have  been  detected  in 
drinking  water,  they  ate  proposed  for 
regulation.  An  RMCL  of  ?«ro  is  proposed 
for  both  heptachlor  and  heptachlor 
expoxide. 

Question  for  Comment: 

1.  ^ould  a  single  RMCL  or  two 
individual  RMCLs  be  proposed  for 
heptachlor  and  its  metabobte  heptachlor 
epoxide? 

15.  Lindane 

Lindane  (gamma  is  isomer  of 
1,2.3,4, 5,&-hexachk>rocyclohexane;  CAS 
#  58-89-9;  current  MC^  is  4  figfl)  is  an 
insecticide  registered  for  commercial 
and  home  use.  Lindane  is  the  active 
ingredient  in  several  prescribed 
shampoos  used  for  the  ehmination  of 
head  lice.  Simdar  preparations  are 
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available  for  the  elimination  of  fleas  and 
lice  on  pets  and  farm  animals. 

Lindane  is  slightly  soluble  in  water 
(7.8  mg/I  at  25*  C).  Despite  a  low  vapor 
pressure,  lindane  will  volatilize  to  the 
atmosphere  from  soil  or  water.  It  is 
persistent  in  soils  (half-life  greater  than 
100  days),  though  it  does  undergo  rapid 
biotransformation  under  anaerobic 
conditions. 

Analytical  Methods.  Anayltical 
methods  available  for  analyzing  lindane 
in  drinking  water  include  the  solvent 
extraction  gas  chromatography 
technique. 

Human  Exposure.  In  1977.  the  FDA 
reported  finding  lindane  residues  in  2.1 
percent  of  the  food  samples  tested.  In 
the  1979  total  diet  study,  FDA  reported 
lindane  in  12.7  percent  of  adult  food 
samples  with  concentrations  ranging 
from  trace  to  8.0  ;ig/kg  in  sugar,  meat, 
fish,  poultry,  grains,  cereal,  vegetables 
and  garden  firuit  In  the  same  year,  2 
percent  of  the  infant  food  samples  and 
14.7  percent  of  toddler  food  samples 
were  positive  for  lindane,  with 
concentrations  ranging  fi-om  0.2  to  2  fig/ 
kg  and  from  0.2  to  5  Mg-kg.  respectively. 

Tolerances  for  residues  of  lindane 
established  by  the  EPA's  Office  of 
Pesticide  Programs  (OPP)  in  or  on  raw 
agricultural  commodities  are  given 
below: 

•  Seven  parts  per  million  in  or  on  the 
fat  of  meat  from  cattle,  goats,  horses, 
and  sheep. 

•  Four  parts  per  million  in  or  on  the 
fat  of  meat  from  hogs. 

•  Three  parts  per  miUion  in  or  on 
cucumbers,  lettuce,  melons,  mushrooms, 
pumpkins,  squash  and  tomatoes. 

•  One  part  per  million  in  or  on  apples, 
apricots,  asparagus,  avocados,  broccoli, 
brussel  sprouts,  cabbage,  cauliflower, 
celery,  cherries,  coUards,  eggplants, 
grapes,  guavas,  kale,  kohlrabi,  mangos, 
mustard  greens,  nectarines,  okra,  onions 
(dry  bulb  only),  peaches,  pears,  pepper, 
pineapples,  plums  (fresh  prunes), 
quinces,  spinach,  strawberries  and 
Swiss  chaid. 

•  A  0.001  part  per  million  (negligible 
residue)  in  or  on  pecans. 

The  USDA  notes  that  0.1  percent  of 
swine  samples  violated  allowable 
lindane  concentrations  in  a  1980-1983 
monitoring  study.  No  lindane  residues  in 
excess  of  the  tolerance  were  found  in 
other  meat  products  examined. 

In  a  197D-1972  EPA  study  of  16  U.S. 
cities,  Undane  was  detected  in  68 
percent  of  the  ambient  air  samples.  The 
positive  mean  value  was  0.9  ng/m*  and 
the  maximum  value  reported  was  11.7 
ng/m».  In  a  1980  EPA  study  monitoring 
10  locations  in  the  U.S..  0.8  percent  of 
the  samples  contained  detectable  levels 


of  lindane,  with  a  mean  level  of  0.1  ng/ 
m'  and  a  maximum  level  of  1.5  ng/m'. 

Low  levels  of  lindane  have 
occasionally  been  found  in  drinking 
water.  It  has  been  found  in  drinki^ 
water  in  at  least  four  States.  In  the 
National  Organics  Reconnaissance 
Survey  (NORS),  two  out  of  eight  surface 
water  systems  contained  lindane  (0.01 
fig/l  and  trace). 

National  compliance  data  show  that 
no  surface  or  ground  public  water 
systems  in  the  U.S.  were  reported  to  be 
in  violation  of  the  MCL  for  lindane. 

In  the  Rural  Water  Survey  (RWS)  1 
out  of  71  ground  water  systems 
exceeded  the  minimum  quantification 
limit  (0.002  ^g/1)  for  lindane.  In  the 
NORS,  water  samples  from  the  two 
ground  water  systems  sampled 
contained  lindane,  but  the  levels  were 
below  the  minimimi  quantifiable 
concentration. 

Local  conditions  can  lead  to  drinking 
water  contamination.  A  rural  water 
supply  study  in  one  State  reported  that 
58.3  percent  of  samples  contained  levels 
of  lindane  greater  than  the  detection 
limit  of  0.01  p.g/1. 

Lindane  has  been  identified  at  five 
hazardous  waste  sites  designated  in 
complaints  and  consent  decrees  under 
the  Comprehensive  Emergency 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA)  and  the  National 
Contingency  Plan  (40  CFR  Part  300). 

Health  Effects.  Acute  exposure  of 
animals  to  lindane  results  in 
neurological  and  behavioral  effects. 
Subchronic  and  chronic  studies  have 
shown  a  variety  of  effects,  including 
liver  hypertrophy,  kidney  tubular 
degeneration  and  interstitial  nephritis. 
The  hver  and  the  kidney  appear  to  be 
the  primary  target  organs  for  lindane 
toxicity. 

Insufficient  data  are  available  to 
derive  a  one-day  assessment  for 
lindane.  A  10-day  assessment  was 
based  upon  a  study  (Muller,  et  al.  1981. 
Electroneurophysiological  Studies  on 
Neurotoxic  Effects  of 
Hexachlorocyclohexane  isomers  and 
gamma-pentachlorocyclohexane.  Bull. 
Environ.  Contam.  Toxicol.  27:704-706)  in 
which  decreased  motor  conduction 
velocity  was  detected  in  the  tail  nerve  of 
rats  fed  lindane  for  30  days  at  25.6  mg/ 
kg.  Ten-day  values  of  1.2  mg/1  for  a  10 
kg  child  and  4.3  mg/1  for  a  70  kg  adult 
were  calculated  from  a  NOAEL  of  a  12.3 
mg/kg.  with  an  uncertainty  factor  of  100 
based  upon  an  animal  study  and 
consumption  of  1  liter  (child)  or  2  liters 
(adult)  of  water  per  day. 

In  the  absence  of  an  appropriate 
toxicological  data  base  for  a  one-day 
assessment,  the  ten-day  values  of  1.2 
mg/1  for  the  child  and  4.3  mg/1  for  the 


adult  are  recommended  for  use  for  1-day 
assessments. 

A  provisional  AADI  was  calculated 
for  lindane  based  upon  a  feeding  study 
(Research  Consulting  Co.  Ltd.,  1983.  OPP 
Support  Document]  in  which  male  and 
female  rats  were  fed  pure  lindane  in  the 
diet  at  levels  of  a  0.2. 0.8. 4.  20  and  100 
ppm  for  64  consecutive  days.  Liver 
hypertrophy,  kidney  tubular 
degeneration,  interstitial  nephritis  and 
basophilic  tubules  and  other  effects 
were  seen  at  the  20  and  100  ppm  levels. 
Effects  were  rare  and  very  mild  at  the  4 
ppm  level.  Using  0.6  mg/kg/day  (4  ppm) 
as  the  NOAEL.  an  uncertainty  factor  of 
1000  based  upon  an  animal  study  of 
short  duration  and  consumption  of  2 
liters  of  water  per  day,  a  provisional 
AADI  of  0.01  mg/1  was  calculated. 

Lindane  has  been  tested  for 
carcinogenicity  in  laboratory  animals. 
Thorpe  and  Walker  (1973.  Food  and  - 
Cosmet.  Toxicol.  11:433-442)  reported  a 
significant  increase  in  Hver  tumors  in 
the  treated  mice  relative  to  the  controls 
(96%  in  treated  males  and  95%  in  treated 
females,  compared  to  24%  and  23%, 
respectively,  in  the  controls).  In 
addition,  there  was  evidence  of  tumor 
metastases  to  the  lungs  in  both  sexes.  In 
1977,  the  NCI  (Technical  Rep.  Ser.  No. 
14)  published  the  results  of  a  lifetime 
bioassay  of  lindane  in  mice.  The 
incidence  of  hepatocellular  carcinomas 
in  low  dose  (80  ppm)  males  was 
significant  when  compared  to  pooled 
controls,  but  not  in  the  high  dose  (160 
ppm)  males.  The  evidence  indicates  that 
lindane  is  carcinogenic  to  mice  when 
administered  orally,  producing  liver 
tumors.  The  lARC  have  classified 
lindane  in  Group  3;  inadequate  evidence 
for  carcinogenicity  in  humans,  limited 
evidence  for  carcinogenicity  in  animals 
and  inadequate  evidence  for  activity  in 
short-term  tests.  EPA's  Office  of 
Pesticide  Programs  has  stated,  "Using 
the  new  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (cited 
above),  the  CAG  has  classified  lindane 
as  'B2-C'  (i.e..  in  between  the  lower  half 
of  the  'B'  category  of  'probable'  and  the 
'C  category  of  'possible'  carcinogen 
classifications)  based  upon  evidence 
that  lindane  gives  rise  to  malignant  Uver 
tumors  in  two  strains  of  mice,  plus 
supportive  evidence  of  pre-cancerous 
hver  lesions  in  shorter  term  studies." 
This  weight  of  evidence  classification 
also  included  consideration  that,  on  the 
one  hand,  at  least  one  study  was 
positive  in  both  sexes  and  a  lindane 
metabolite  has  been  shown  to  be 
oncogenic,  while,  on  the,  other  hand,  and 
leaning  the  classification  toward  class 
"C",  lindane  has  not  been  showm  to  be 
mutagenic  after  extensive  testing  and 
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none  of  the  oncogenicity  studies  showed 
8  dose-response.  Therefore,  the  weight 
of  evidence  appears  to  be  closer  to  a 
Category  C  carcinogen  than  to  Category 
B2  carcinogen. 

Based  upon  the  carcinogenic  effects 
observed  in  the  liver  of  mice  fed  lindane 
and  using  one  of  several  models 
available,  the  NAS  [Drinking  Water  and 
Health,  1977.  Vol.  I)  estimated  the 
possible  carcinogenic  risk  of  lifetime 
exposure  to  lindane  for  a  person 
consuming  two  liters  of  water  per  day. 
EPA's  CAG  has  also  derived  estimates 
of  possible  risk  of  daily  ejqxwure  to 
lindane  in  drinking  water.  GAG  also 
based  the  risk  estimate  on  the  liver 
carcinogenicity  observed  in  mice.  The 
NAS  and  CAG  risk  estimates  are  shown 
in  Table  13. 

The  VmO  proposed  an  ADI  of  0.01 
mg/kg  bw  and  a  guideline  value  in 
drinking  water  of  3  >ig/l.  The  ADI  was 
established  by  the  Joint  FAO/WHO 
ELxpert  Committee  on  Food  Additives 
and  the  guideline  in  drinking  water  was 
set  at  a  level  of  one  percent  of  the  ADI. 

EPA's  MCL  for  lindane  in  drinking 
water,  under  the  National  Interim 
Primary  Drinking  W^ater  Regulabons.  is 
0.004  mg/L  This  standard  is  based  upon 
a  NOAEL  of  15  ppm  (0.3  mg/kg),  with  an 
uncertainty  factor  of  500  and  the 
assumption  that  20  percent  of  the  total 
intake  is  via  drinking  water.  New  data 
indicate  that  lindane  is  carcinogenic  in 
the  mouse  and  this  data  was  not  taken 
into  account  in  the  establishment  of  the 
interim  MCL 

The  available  data  do  not  permit 
definitive  decisions  on  the  oncogenic 
potential  of  lindane  in  the  rat.  The 
Office  of  Pesticide  Programs  is  requiring 
that  a  rat  oncognicity  bioassay  be 
performed  (OPP,  Sept  30. 1985).  Until 
definitive  decision  on  the  oncogenic 
potential  of  lindane  is  established, 
lindane  wiU  be  classifed  in  EPA's  Group 
C  for  the  reasons  outlined  by  the  Office 
of  Pesticide  Programs,  above.  Lindane 
has  been  placed  in  Regulatory  Category 
II  and  die  RMCL  has  been  set  based 
upon  the  provisional  AADI  of  0.01  mg/1 
with  an  additional  factor  of  la  with  20 
percent  drinking  water  contribution 
factored  in.  The  proposed  RMCL  is 
based  upon  a  feeding  study  [Research 
Consulting..  Ltd.  1983.  OPP  Support 
Document)  in  rats.  Using  0.3  mg/kg/day 
(4  ppip)  as  the  NOAEL,  an  uncertainty 
factor  of  1000  based  upon  an  animal 
study  of  short  duration  and  consumption 
of  2  liters  of  water  per  day,  a  provisional 
AADI  of  0.01  mg/l  was  calculated.  An 
additional  factor  of  10  was  applied 
because  an  order  of  magnitude 
uncertainty  factor  was  determined  to  be 
sufficiently  protective  for  this  chemical. 
Alternatively,  the  RMCL  could  have 


been  set  based  i^jon  1)  the  AADI       ~ 
approach  using  an  additional 
uncertainty  factor  less  than  10  due  to  the 
nature  of  the  data,  2)  the  risk  calculation 
approach  (10"»  risk),  ot  3)  the  risk 
calculation  approach  (10"*  risk). 

An  RMCL  and  primary  regulation  will 
be  proposed  for  lindane  because  of  the 
potential  adverse  effects  and  occurrence 
in  drinking  water.  Lindane  has  been 
classified  as  a  possible  carcinogen  and 
the  proposed  RMCL  of  aooOZ  mg/1  for 
lindane  is  based  on  a  provisional  AADI 
of  0.01  mg/1  for  non-carcinogenic  effects 
and  an  additional  factor  of  10,  assuming 
20  percent  contribution  from  drinking 
water. 

Questions  for  Comment: 

1.  Is  it  appropriate  to  propose  an 
AADI  for  lindane  based  on  a  shorter 
than  bfetime  feeding  study  in  animals 
(Research  Consulting  Co.  Ltd.  1983)? 

2.  In  the  backgroimd  document  on 
lindane,  alternate  studies  (Fitzhugh,  et 
aL  1950.  The  Chronic  Toxicities  of 
Technical  Benzene  Hexadil(»ide  and  its 
Alpha,  Beta  and  Gamma  Isomers.  ]. 
Pharmacol  Expo.  Ther.  100:59.  and 
Rivett,  et  aL  1978.  Effects  of  Feeding 
Lindane  to  Dogs  for  Periods  of  up  to 
Two  Years.  Toxicology.  9:273)  are  cited 
in  the  consideration  of  an  AADI. 
Comments  are  requested  on  their 
appropriateness  in  the  derivation  of  an 
AADI. 

3.  Is  it  more  appropriate  to  classify 
lindane  in  EPA's  Group  B2  or  Group  C? 

"t)n  what  basis? 

4.  If  lindane  is  classified  in  EPA's 
Group  C,  should  the  RMCL  be  based 
upon  the  AADI  approach  or  the  risk 
calculation  approach?  Lf  the  AADI 
approach  is  used,  should  an  extra 
uncertainty  factor  of  10  be  applied  or 
some  lesser  value?  If  the  risk  approach 
is  used  should  be  RMCL  be  based  upon 
the  10"*  or  10" 'risk  level? 

16.  Methoxychlor 

Methoxychlor  [(2.2-bis  (p- 
methoxyphenyl)  1.1.1-tricUoroethane; 
CAS  #  72-43-5;  current  MCL  is  100  fig/ 
IJ,  a  chemical  closely  related  to  DDT. 
has  been  used  as  an  insecticide  for 
approximately  40  years.  Technical 
methoxychlor  is  a  mixture  containing  88 
percent  of  the  p.p'-isomer.  In  1977r- 
domestic  consumption  of  methoxychlor 
was  10  million  pounds.  Methoxychlor 
has  been  widely  used  for  home  and 
garden  applications,  as  well  as  on 
domestic  animals,  tree,  and  in  waters. 
The  p.p'-isomer  is  soluble  in  water  to 
0.26  mg/1  at  25 'C.  The  half  life  for 
methoxychlor  in  water  is  estimated  to 
be  46  days  and  thus  it  is  not  considered 
to  be  persistent. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 


methoxychlor  in  drinking  water  include 
the  solvent  extraction-gas 
chromatography  technique. 

Human  Exposure.  In  the  FDA  FY  79 
total  dietary  studies  for  aduhs, 
methoxychlor  was  detected  in  1  out  of 
10  dairy  products  sampled  at  6  ftg/kg. 
Methoxychlor  was  also  detected  in  1  out 
of  10  whole  milk  smples  at  a  level  of  2 
p.g/kg  in  the  dietary  study  for  infants. 
Residues  of  methoxychlor  ranging  fi'om 
2-6  ng/kg  were  reported  in  a  whole  milk 
sample,  a  sample  of  the  dairy  and  other 
substitutes,  emd  in  a  fruit  and  fruit  juice 
sample  &om  toddler  studies. 
Compliance  reports  for  FY  76  reveal  that 
methoxychlor  was  detected  in  1  percent 
of  domestic  food  samples  tested.  In 
addition,  methoxychlor  levels  in 
violation  of  the  USDA  maximum 
allowable  level  were  detected  in  0.2 
percent  of  samples  of  calf  tissues  for 
1982-1983. 

The  tolerance  levels  set  by  EPA's 
Office  of  Pesticide  Programs  for  residues 
of  methoxychlor  in  or  on  raw 
agricultural  commodities  are  given 
below: 

•  One  hundred  parts  per  million  in  or 
on  alfalfa,  clover,  cowpeas,  grass  for 
forage,  peanuts  and  soybeans. 

•  Fourteen  parts  per  miUicm  in  or  on 
various  fruits  and  vegetables. 

•  Seven  parts  per  million  in  or  on 
sweet  potatoes  and  yams  from 
preharvest  and  (Ktstharvest  appUcation. 

•  Three  parts  per  milhon  in  or  on  the 
fat  of  meat  from  cattle,  goats,  hogs, 
horses  or  sheep. 

•  Two  parts  per  million  in  or  on  the 
following  grains  from  storage-bin 
treatment:  barley,  com,  oats,  rice,  rye, 
sorghum  grain  and  wheat. 

•  A  1.25  ppm  in  milk  fat  reflecting 
negligible  residues  in  milk. 

•  One  part  per  million  in  or  on 
potatoes. 

•  One  part  per  million  inor  on 
horseradish. 

No  data  are  availaable  on  levels  of 
methoxychlor  in  ambient  air. 

Methoxychlor  has  not  been  detected 
during  national  drinking  water 
monitoring  surveys.  Compliance 
monitoring  has  not  reported 
methoxychlor  in  excess  of  the  MCL. 
However,  methoxychlor  has  been 
detected  in  drinking  water  in  high  use 
areas.  One  state  study  on  the  effects  of 
forest  runoff  on  the  quality  of  water 
supply  systems  observed  an  ambient 
concentration  of  methoxychlor  of  50  fig/ 
1.  In  one  county,  46  percent  of  the 
samples  of  rural  water  supplies 
contained  detectable  levels  of 
methoxychlor  (mean  of  0.033  fig/1);  in 
another,  64  percent  of  the  samples  were 
positive  (mean  of  0.023  fig/I). 
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Health  Effects.  Methoxychlor  exhibits 
a  wide  range  of  toxicity  when 
administered  at  high  dose  levels  to 
animals.  Central  nervous  system  eff'ects 
were  observed  in  dogs,  chronic  nephritis 
and  cystic  tubular  nephropathy  in  swine 
and  rats,  fatty  changes  in  the  livers  of 
swine  and  mariced  testicular  atrophy  in 
rats  and  swine.  Histopathologic  changes 
in  the  kidneys,  liver  or  reproductive 
organs  were  not  observed  at  dietary 
levels  below  1000  mg/kg. 

One-day  assessments  for 
methoxychlor  were  based  upon  a  study 
investigating  the  effects  of  methoxychlor 
following  a  single  oral  dose  of  640  mg/ 
kg  in  rats  (Morgan  and  Hickenbottom, 
1979.  Relative  Sensitivities  of  Various 
Biochemical,  Toxicological  and 
Pathological  Techniques  in 
Demonstrating  Sublethal  Lesions  in  the 
Rat  Following  Oral  Administration  of 
Low  Levels  of  Methoxychlor.  Toxicol. 
Appl.  Pharmacol.  45:237).  The  effects 
observed  were  decreased  lactate  and 
glycogen  phosphorylase  and  increased 
glucose-6-phosphatase.  Using  640  mg/ 
kg/day  as  the  LOAEL.  an  uncertainty 
factor  of  1000  based  upon  an  animal 
study  and  consumption  of  1  liter  (child) 
or  2  liters  of  water  (adult)  per  day,  1-day 
assessments  of  6.4  mg/1  for  a  10  kg  child 
and  22.4  mg/1  for  a  70  kg  adult  were 
calculated. 

Ten-day  assessment  for  methoxychlor 
were  based  upon  a  study  (Stein,  1968. 
Comparative  Methoxychlor  Toxicity  in 
Dogs,  Swine,  Rats,  Monkeys  and  Man. 
Ind.  Med.  Surg.  37:540)  in  which 
volunteers  were  given  methoxychlor  at 
levels  of  0.5, 1.0  or  2.0  mg/kg/day.  No 
effects  were  reported  for  routine 
biochemical  and  histological 
examination  of  the  organs.  Using  2.0 
mg/kg/day  as  a  NOAEL.  an  uncertainty 
factor  of  10  and  consumption  of  1  liter 
(child)  or  2  Uters  of  water  (adult)  per 
day,  lO^ay  assessments  of  2.0  mg/1  for 
a  10  kg  child  and  7.0  mg/1  for  a  70  kg 
adult  were  calculated. 

An  AAOI  was  calculated  for 
methoxychlor  based  upon  a  feeding 
study  in  rats  where  male  and  female 
rats  (FDA  (unpublished),  1951;  Lehman. 
1965),  fed  diets  containing  10. 25. 100. 
500  or  2000  mg/kg/diet  methoxychlor  for 
2  years.  Growth  retardation  occurred  at 
the  highest  dosage  level  in  males,  and  at 
dosage  levels  of  200  mg/kg/diet  and 
above  for  females.  Using  5  mg/kg/day 
(100  mg/kg/diet)  as  the  NOAEL,  an 
uncertainty  factor  of  100  based  upon  an 
animal  study  and  consumption  of  2  liters 
of  water  per  day.  an  AADI  of  1.7  mg/1 
was  calculated. 

The  evidence  from  studies  with 
experimental  animals  and  in  vitro 
assays  indicates  that  methoxychlor  is 
not  a  carcinogen,  mutagen  or  teratogen 


under  the  conditions  of  the  experiments. 
A  National  Cancer  Institute  bioassay 
(NCI.  1978.  Biassay  of  Methoxychlor  for 
Possible  Carcinogenicity.  NCI-CG-TR- 
35)  reported  inconclusive  results.  Male 
and  female  rats  were  exposed  to 
technical  grade  methoxychlor  in  the  diet 
for  78  weeks.  It  was  concluded  by  the 
investigators  that  methoxychlor  was  not 
carcinogenic  under  the  conditions  of  the 
reported  assay.  Re-examination  of  the 
data  by  an  independent  pathologist 
indicated  that  methoxychlor  was 
carcinogenic  in  the  studies;  however, 
recent  reviews  by  EPA's  CAG  in  1984  of 
the  NCI  bioassay  program 
recommended  that  the  results  be 
considered  neither  positive  or  negative, 
but  inconclusive.  Methoxychlor  has 
been  classified  in  EPA's  Group  D. 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment  based 
upon  inconclusive  results  in  animal 
tests. 

Negative  results  were  obtained  from  a 
number  of  mutagenicity  studies  in 
bacteria  and  yeast,  from  assays  of 
methoxychlor  induced  DNA  damage  in 
DNA  repair-deficient  strains,  from 
recessive  lethal  assays  in  Drosophila 
melanogaster  and  in  assays  of 
unscheduled  DNA  synthesis  in 
mammalian  cell  cultures. 

EPA's  MCL  for  methoxychlor  in 
drinking  water,  under  the  National 
Interim  Primary  Drinking  Water 
Regulations,  is  0.1  mg/1.  This  level  was 
based  upon  human  studies  which 
identified  a  NOAEL  of  2  mg/kg/day. 
with  an  imcertainty  factor  of  100  due  to 
short-term  human  data  (2  months)  and 
20  percent  contribution  from  drinking 
water.  The  NAS  [Drinking  Water  and 
Health.  1977.  Vol.  I)  has  calctilated  an 
ADI  for  methoxychlor  of  0.1  mg/kg/day 
based  on  a  2-year  study  (Hodge,  et  al., 
1952.  Chronic  Oral  Toxicity  Tests  of 
Methoxychlor  in  Rats  and  Dogs.  J. 
Pharmacol.  Exp.  Ther.  104:60)  in  rats, 
using  a  NOAEL  of  10  mg/kg/day  and  an 
uncertainty  factor  of  loa  The  AADI  is 
based  upon  a  lower  identified  NOAEL  in 
a  newer  study  compared  with  the  NAS' 
ADI. 

The  WHO  has  established  an  ADI  for 
humans  of  0  to  0.1  mg  methoxychlor/kg 
bw  (Joint  Meeting  of  the  FAO  Working 
Party  of  Experts  on  Pesticide  Residues 
and  the  WHO  Expert  Committee  on 
Pesticide  Residues,  1975).  The  basis  of 
the  ADI  was  not  identified.  The  WHO 
has  also  recommended  a  guideline  value 
(1984)  of  30  ^g/1  for  methoxychlor  based 
upon  drinking  water  as  one  percent  of 
theADL 

A  detection  odor  threshold  value  of 
4.7  mg/1  in  water  for  methoxhchlor  is 
reported  in  the  literature. 


Methoxychlor  has  been  shown  to 
exhibit  chronic  toxic  effects  at  high  dose 
levels  and  has  been  detected  in  drinking 
water.  The  RMCL  will  be  based  upon 
non-carcinogenic  effects;  assuming  20 
percent  contribution  from  drinking 
water  and  based  upon  an  AADI  of  1.7 
mg/1;  and  RMCL  of  0.34  mg/1  is 
proposed. 

17.  Monochlorobenzene  , 

Monochlorobenzene  (chlorobenzene 
CAS  #108-90-7)  is  a  solvent  with  a 
vapor  pressure  of  12.4  mm  Hg  at  25  *C.  It 
is  nearly  insoluble  in  water.  In  1981, 
129,500  kkg  of  monochlorobenzene  were 
produced  in  the  U.S. 

Monochlorobenzene  is  used  as  a  solvent 
in  cold  cleaning  operations  and 
pesticide  manufacturing.  These  uses 
accounted  for  half  of  its  production  in 
1978.  Releases  of  monochlorobenzene  to 
air  from  production  and  use  processes  in 
1978  where  estimated  to  be  79,500  kkg. 
Data  are  not  available  on  releases  to 
land  and  water.  Quantities  of 
monochlorobenzene  entering  surface 
waters  are  expected  to  volatilize  to 
ambient  air.  Little  informationis 
available  on  the  fate  of 
monochlorobenzene  in  the  atmosphere. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
monochlorobenzene  in  drinking  water 
include  the  purge  and  trap-gas 
chromatography  and  the  purge  and  trap- 
gas  chromatography/mass  spectrometry 
techniques. 

Human  Exposure.  Insufficient  data 
are  available  on  levels  of 
monochlorobenzene  in  foods  to 
determine  a  daily  dietary  intake. 

Ambient  air  monitoring  data  are 
available  bom  over  600  site  locations  in 
18  States.  From  median  values  of  these 
data,  the  estimated  rural/remote,  urban/ 
suburban  and  source  dominated  levels 
of  monochlorobenzene  in  ambient  air 
approximate  0.a  1500  and  140  ng/m  *. 
respectively.  Therefore,  respiratory 
intake  for  the  adult  male  is  expected  to 
vary  from  0  to  32  ;ig/kg/day. 
Respiratory  intake  for  formula-fed 
infants  could  vary  between  0  and  22  fig/ 
kg/day. 

Drinking  water  monitoring  data 
indicated  that  99.9  percent  of  the  public 
drinking  water  systems  contain  either 
no  monochlorobenzene  or  levels  less 
than  0.5  ^ig/l;  0.1  percent  are  estimated 
to  have  levels  of  monochlorobenzene  in 
drinking  water  ranging  from  0.5  to  5  fig/ 
1.  All  exposure  to  monochlorobenzene  in 
drinking  water  at  levels  above  0.5  /ig/1 
is  projected  to  come  from  ground  water 
sources.  Monochlorobenzene  has  been 
detected  in  drinking  water  in  three 
States. 
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Monochloroben2ene  has  been 
identified  at  five  hazardous  waste  sites 
designated  in  complaints  and  consent 
decrees  under  the  Comprehensive 
Emergency  Response  Compensation  and 
Uabibty  Act  of  1980  (CERCLA)  and  the 
National  Contingency  Plan  (40  CFR  Part 
300).  The  concentration  of 
monochlorobenzene  was  not  given  for 
four  sites;  however,  ground  water 
migration  was  mentioned  as  a  problem 
at  two  sites,  one  of  which  had  a 
concentration  In  ground  water  of  100 
mg/1. 

Health  Effects.  Acute,  high  dose 
effects  of  monochlorobenzene  include 
sedation,  anesthesia  and  death  due  to 
respiratory  failure.  Chronic  exposure  to 
these  compounds  may  result  in  blood 
dyscrasias  and  lung,  Uver  and  kidney 
damage.  The  principal  target  organs  of 
monochlorobenzene  are  the  central 
nervous  system,  liver  and  kidney. 

No  adequate  dose-respones  data  are 
available  fit)m  which  to  derive  a  1-day 
assessment  for  either  the  10  kg  child  or 
the  70  kg  adult.  It  is  recommended  that, 
for  this  duration  of  exposure,  the  10-day 
assessment  be  appUed. 

The  10-day  assessment  was  derived 
bom  inhalation  data  in  the  teratology 
study  in  rats  and  rabbits  (Hayes,  et  al., 
1982.  Monochlorobenzene  inhalation 
teratology  study  in  rats  and  rabbits. 
Unpublished  report.  Toxicology 
Research  Laboratory.  Dow  Chemical 
Company.  115  pp.).  Animals  were 
exposed  at  0,  75,  210  or  590  ppm,  6  hr/ 
day  on  days  6-15  (rat)  or  days  ft-18 
(rabbit)  or  pregnancy.  No  toxicity,  fetal 
or  maternal,  was  observed  in  the  rats  at 
any  dose.  In  the  rabbit  dams,  increased 
relative  and  absolute  liver  weights  were 
observed  at  the  two  higher  doses.  Using 
the  NOAEL  of  75  ppm  (18  mg/kg/day),  a 
10-day  assessment  for  the  10  kg  child  of 
1.8  mg/1  was  derived.  A  comparable 
assessment  for  the  70  kg  adult  would  be 
6.3  mg/1. 

•The  study  selected  for  the  derivation 
of  the  provisional  AADI  was  a 
subchronic  study  in  which  rats  and  mice 
were  administered  monochlorobenzene 
five  times  weekly  by  gavage  in  com  oil 
at  doses  of  0, 60, 125,  250,  500  or  750  mg/ 
kg  (Battelle-Columbus,  1978c. 
Chlorobenzene.  Subchronic  Toxicity 
Study  BsCsFi  Mice.  Unpublished  report; 
Battelle-Columbus,  1978d. 
Chlorobenzene.  Subchronic  Toxicity 
Study— Fischer  344  Rats.  Unpublished 
report).  This  study  showed  significantly 
increased  liver/body  weight  ratios  in 
mice  of  both  sexes  at  500  and  750  mg/kg, 
and  a  slight  increase  in  males  at  125  mg/ 
kg.  Both  male  and  female  rats  showed 
an  increase  in  liver/body  weight  ratios 
at  250  and  500  mg/kg.  Mice  and  rats  at 
the  three  highest  doses  all  exhibited 


hepatic  necrosis,  nephrosis  and 
lymphoid  necrosis.  A  NOAEL  of  125  mg/ 
kg/day  was  identified  from  this  study. 
Using  this  NOAEL,  an  uncertainty  factor 
of  100  based  upon  an  animal  study  with 
the  NOAEL  identified,  and  uncertainty 
factor  of  10  to  convert  from  subchronic 
to  chronic  exposure  and  consumption  of 
2  liters  of  water  per  day.  a  provisional 
AAOI  of  3.0  mg/1  was  determined. 

Using  the  same  NOAEL  of  125  mg/kg/ 
day  and  an  uncertainty  factor  of  100 
based  upon  an  animal  study  identify  a 
NOAEL  and  adjusting  for  exposure,  a 
10-day  assessment  of  30  mg/l  for  a  70  kg 
adidt  and  9  mg/1  for  a  10  kg  duld  can  be 
derived.  These  levels  are  also  protective 
for  1-day  exposures  in  the  adult  and 
child. 

Monochlorobenzene  has  been  shown 
to  cause  mutagenic  effects  in  higher 
plants  and  certain  microorganisms. 
Monochlorobenzene  was  tested  for  its 
carcinogenic  potential  in  rats  and  mice 
in  the  NTP  bioassay  program  (NTP, 
1983.  Draft  NTP  Technical  Report  of  the 
Carcinogenicity  Bioassay  of 
Chlorobenzene  (CAS  #108-90-7)  in 
F344/N  Rats  and  B«C>F,  Mice).  The 
results  of  the  study  showed  that 
monochlorobenzene  administration 
increased  the  occurrence  of  neoplastic 
nodules  of  the  liver  in  the  high  dose  (120 
mg/kg)  male  rats.  Carcinogenic  effects 
were  not  observed  in  female  rats  or 
mice  of  either  sex.  On  the  basis  of  these 
preliminary  data,  the  NAS  [Drinking 
Water  and  Health,  1983.  VoL  V)  derived 
an  estimate  of  risk  of  daily  exposure  to 
monochlorobenzene  in  drinking  water. 
This  risk  estimate  is  shown  in  Table  13. 

EPA's  ambient  water  quality  criteria 
(U.S.  EPA.  1980.  Ambient  Water  QuaUty 
Criteria  for  Chlorinated  Benzenes  440/5- 
80-028)  for  monochlorobenzene  are  488 
fig/1  based  upon  toxicity  data  and  20 
^g/1  based  upon  organoleptic  data.  The 
level  based  upon  toxicity  data  (488  /tg/l) 
was  calculated  based  upon  a  NOAEL 
from  animals  of  14.4  mg/kg/day  and  an 
uncertainty  factor  of  1000.  The 
provisional  AADI  was  based  upon 
newer  data  than  as  used  to  derive  the 
water  quaUty  criteria  level,  the  WHO 
drinking  water  quality  guideline  for 
monochlorobenzene  (1984)  is  0.3  /ig/1, 
based  upon  organoleptic  considerations. 

Monochlorobenzene  has  been 
classified  in  EPA's  Croup  C,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment,  based 
upon  the  preliminary  data  from  the  NTP 
study.  Monochlorobenzene  has  been 
placed  in  Regulatory  Category  II  and  the 
RMCL  has  been  set  based  upon  the 
provisional  AADI  of  3.0  mg/1  with  an 
additional  factor  of  10,  with  20  percent 
drinking  water  contribution  factored  in. 
The  RMCL  is  proposed  based  upon 


chronic  toxicity  data  because  the 
bioassy  data  (NTP  study)  are 
preliminary  and  an  inadequate  basis  for 
extrapolation.  An  additional  factor  of  10 
was  applied  because  an  order  of 
magnitude  uncertainty  factor  was 
determined  to  be  sufficiently  protective 
for  this  chemical. 

An  RMCL  and  primary  regulation  will 
be  proposed  for  monochlorobenzene 
because  of  the  potential  adverse  effects 
and  occurrence  in  drinking  water. 
Monochlorobenzene  has  been  classified 
an  a  possible  carcinogen  and  the 
proposed  RMCL  of  0.06  mg/1  for 
monochlorobenzene  is  based  on  a 
provisional  AADI  of  3.0  mg/1  for  non- 
carcinogenic  effects  and  an  additional 
factor  of  10,  assuming  20  percent 
contribution  from  drinking  water. 

Questions  for  Comment: 

1.  Should  monochlorobenzene  be 
classified  in  EPA's  Group  C? 

2.  What  should  be  the  basis  for  the 
RMCL  for  this  compound? 

3.  The  10-day  assessments,  based 
upon  a  study  done  in  rabbits,  are  lower 
than  the  Longer-term  assessments  or  the 
AADI  which  were  derived  from  studies 
performed  with  rats  and  mice.  It  is 
apparent  that  these  species  exhibit 
differing  sensitivities  to  the  chemical. 
That  the  rabbit  were  used  for  the  10-day 
assessment  is  in  keeping  with  the 
philosophy  of  using  information  fit3m  the 
most  sensitive  species  tested.  However, 
data  on  the  rabbit  were  not  available  for 
longer  durations  of  exposure.  Is  it 
appropriate  to  use  the  rabbit  data  for  the 
10-day  assessment  or  should  data  bom 
the  comparable  study  in  the  rat  have 
been  used?  Should  the  Longer-term 
assessment  and/or  the  AADI  be 
modified  to  accommodate  for  the  lack  of 
data  in  the  more  sensitive  species  and, 
thus,  perhaps,  an  inadequate  margin  of 
safety  when  attempting  to  identify  a 
level  of  exposure  for  the  human  that 
would  be  protective? 

18.  Polychlorinated  Biphenyls 

Polychlorinated  biphenyls  (PCBsj'are 
a  class  of  colorless  and  stable 
chemicals.  They  contain  a  biphenyl 
nucleus  with  two  or  more  substituent 
chlorine  atoms.  Technical  PCBs  are 
mixed  isomers  from  10  classes  of 
chlorobiphenyls  containing  209  possible 
isomers.  In  general,  PCBs  are  insoluble 
in  water  and  are  soluble  in  many 
common  organic  solvents. 

Prior  to  1971,  mixtures  containing  up 
to  68  percent  chlorine  were  used  in  a 
number  of  applications,  including 
plasticizers,  heat  transfer  fluids, 
hydraulic  fluids,  compressor  lubricants. 
wax  extenders,  waterproofing  aids  (in 
surface  coatings],  prinung  inks. 
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carbonless  copy  paper,  as  well  as 
ingredients  in  lacquers,  paints, 
varnishes  and  special  adhesives.  In 
1974,  PCBs  were  a  major  component  of 
capacitors  and  of  transformers  and 
millions  of  pounds  were  manufactured. 
After  1976,  the  manufacture  of  PCBs  was 
discontinued  in  the  U.S. 

Analytical  Methods 

Analytical  methods  available  for 
analyzing  PCBs  in  drinking  water 
include  the  solvent  extraction  gas 
chromatography  technique. 

Human  Exposure.  The  FDA  estimated 
the  total  adult  intake  of  PCBs  to  be  0.93 
p.g/day.  The  major  sources  are  dairy 
products  [0,37  /ig/day);  meat,  fish,  and 
poultry  {0.52  /ig/day);  and  fats  and  oils 
(0.03  ^g/day).  Trends  in  daily  intake  for 
the  years  1977, 197a  and  1979  are  0.018, 
0.027  and  0.014  /ig/kg  body  weight, 
respectively. 

No  information  was  available  on 
human  intake  of  PCBs  from  ambient  air. 

National  data  on  the  level  of  PCBs  in 
drinking  water  comes  from  the  National 
Organics  Monitoring  Survey  (NOMS) 
conducted  in  1976-77.  PCBs  were  found 
in  6  percent  of  finished  ground  water 
supplies  at  levels  of  0.1  jig/l.  PCBs  were 
detected  in  approximately  2  percent  of 
finished  surface  water  systems; 
quantified  levels  were  less  than  or  eqiial 
to  1.4  jig/1.  In  a  report  published  in  1978. 
one  State  indicated  that  PCBs  were 
observed  in  32  out  of  163  ground  water 
supplies  sampled;  concentrations  as 
high  as  1.27  ^g/1  were  detected. 

PCBs  have  been  identified  at  ten 
hazardous  waste  sites  designated  in 
complaints  and  consent  decrees  under 
the  Comprehensive  Emergency 
Response  Compensation  and  Liability 
"  Act  of  1980  (CERCLA)  and  the  National 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  PCBs  ranged  from  no 
level  given  for  three  sites.  4-20  ^g/1  in 
runoff,  11.7-200  figfl  in  sediments.  127- 
444.000  ^g/1  in  soil,  200fig/l  in  creek 
water.  7-175  fig/1  in  leachate.  60-215 
pounds  in  an  underground  oil-water 
layer,  to  26  jig/l  in  pond  effluent. 

Health  Effects.  Short  and  longer  term 
exposure  to  PCBs  in  animals  in  a  variety 
of  physiological  and  morphological 
alterations  to  the  liver  including  liver 
enlargement,  fatty  infiltration, 
centrilobular  necrosis  and  effects  on 
liver  prophyrin  metabolism.  The  major 
biochemical  effects  of  PCBs  are  the 
inductive  effect  on  hepatic  mixed- 
function  oxidase  enzjTnes  and 
modification  of  prophyrin  metabolism. 
Short-term  assessments  or  a  provisional 
AADI  have  not  been  determined  for 
PCBs. 

PCBs  have  been  studied  for  mutagenic 
effects  using  Salmonella  typhimurimum. 


in  the  presence  of  a  microsomal 
activation  system.  The  results  showed  4- 
chlocobiphenyl  to  be  significantly 
mutagenic  in  this  assay.  A  National 
Cancer  Institute  study  (NCI,  1978,  NCI 
Carcinogenesis  Technical  Report  Series 
No.  38)  examined  the  effects  of  PCBs 
ingested  through  the  diet  for  2  years. 
The  results  showed  a  high  incidence  of 
hepatocellt}lar  proliferative  lesions  as 
well  as  adenofibrosis;  however,  the 
incidence  of  hepatocellular  adenomas 
and  carcinomas  was  not  found  to  be 
significant.  In  another  study 
(Kimbrough,  et  al.  1975.  Journal  NCI. 
55:1453),  feeding  of  PCBs  at  a 
concentration  of  100  mg/kg  for  21 
months  resulted  in  neoplastic  nodules 
and  hepatocellular  carcinomas.  The 
lARC  classified  PCBs  in  Group  2B; 
inadequate  evidence  for  carcinogenicity 
in  humans,  sufficient  evidence  for 
cjircinogenicity  in  animals  and 
inadequate  evidence  for  activity  in 
short-term  tests.  PCBs  have  been 
classified  m  EPA's  Group  B2,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assesment.  based  upon 
the  positive  results  in  studies  in  mice 
and  rats. 

EPA's  CAG  and  the  NAS  have  derived 
estimates  of  risk  of  daily  exposure  to 
PCBs  based  upon  a  long-term  study 
(Kimbrough,  et  al.  1975  Journal  NCI. 
55:1453),  in  which  rats  were  fed  PCBs 
(Arochlor  1280)  at  a  dose  of  100  mg/kg 
body  weight.  The  CAG  and  NAS  risk 
estimates  are  shown  in  Table  13. 

The  available  data  suggests  that  PCBs 
(Arochlor  1260)  have  carcinogenic 
effects  in  animals.  For  this  reason  and 
because  of  the  occurrence  and  potential 
occurrence  of  PCBs  in  drinking  water, 
an  RMCL  and  a  primary  regulation  will 
be  proposed.  An  RMCL  of  zero  is 
proposed  for  PCBs  as  a  class  of 
compounds,  based  upon  the 
carcinogenic  effects  noted  for  Arochlor 
1260. 

Questions  for  Comment: 

1.  Is  there  adequate  evidence  to  base 
the  RMCL  for  all  PCBs  upon 
carcinogenic  effects? 

2.  PCBs  include  several  chlorinated 
biphenyls  and  unknown  contaminants. 
Variability  in  the  health  effects  of 
several  PCB  isomers  have  also  been 
reported.  Is  setting  regulations  for  PCBs 
as  a  class  of  compounds  appropriate? 
What  alternative  approach  would  be 
better? 

19.  Pentachlorophenol 

Pentachlorophenol  (PCB  or  penta)  has 
been  used  as  a  herbicide,  defoliant, 
insecticide,  fungicide  and  wood 
preservative.  Eighty  percent  of  the 
pentachlorophenol  produced  is  used  in 
the  treatment  of  wood. 


Pentachlorophenol  is  also  used  in 
termite  prevention  on  farms.  The  only 
currently  registered  agricultural  uses  are 
seed  treatment  or  seed  crop  uses. 
Pentachlorophenol  is  slightly  soluble  in 
water  (18  mg/1  at  25  'C). 
Pentachlorophenol  has  been  used  in 
wood  products  that  come  in  contact 
with  drinking  water. 

In  July  1984.  the  Agency  issues  a 
notice  of  intent  to  cancel  registrations 
for  pesticides  containing 
pentachlorophenol  and/or  its  salts 
unless  labeling  was  amended.  EPA 
restricted  wood  preservative  use  to  • 
certified  applicators;  added  protective 
measures  to  reduce  exposure;  prohibited 
application  in  homes  and  to  most  wood 
intended  for  indoor  use  or  in  contact 
with  food,  feed,  or  water;  prohibited  use 
of  pentachlorophenol  treated  logs  for 
construction  of  log  homes;  and  required 
a  limit  on  the  hexadioxin  contaminant. 
This  Agency  action  has  been  challenged 
and  administrative  proceedings  are 
underway.  EPA  has  also  issued  a  data 
call-in  for  non-chronic  data  such  as 
mutagenicity,  metabolism  and  air 
monitoring  studies.  In  late  1964.  the 
Agency  also  initiated  actions  to  cancel 
virtually  all  registrations  of 
pentachlorophenol  for  non-wood 
preservative  uses. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
pentachlorophenol  in  drinking  water 
include  the  solvent  extraction-gas 
chromatography  technique. 

Human  Exposure.  Although  not 
detected  in  adult  diet  studies, 
pentachlorophenol  was  detected  in  10 
percent  of  oils  and  fat  samples  in  the 
FDA  infant  diet  study  in  1979  at  a 
concentration  of  18  fig/kg.  Additional 
data  were  obtained  on  the  estimated 
total  intake  of  pentachlorophenol  for 
adults  in  1974-1979  and  for  infants  in 
1975-1979.  The  average  total  intakes  for 
adults,  infants  and  toddlers  over  the 
years  studied  were  0.010.  0.005  and  0.009 
/xg/kg/day.  respectively.  The  FDA 
toddler  diet  study  of  1979  detected 
pentachlorophenol  in  10  percent  of  the 
oils  and  fats  samples  at  a  concentration 
of24/ig/kg. 

Pentachlorophenol  has  been  detected 
in  rivers  and  streams  (0.01-18  fig/1)  and 
limited  data  show  it  may  occiu"  in 
drinking  water  from  surface  supplies. 
Pentachlorophenol  was  detected  in  the 
NSP  in  two  surface  water  systems  (1.3 
and  12  ^g/1).  None  of  the  12  ground 
water  systems  examined  for 
pentachlorophenol  in  the  NSP  contained 
levels  in  excess  of  the  quantification 
limit  of  1.0  ;ig/l. 

Pentachlorophenol  has  been  identified 
at  one  hazardous  waste  site  designated 
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in  complaints  and  consent  decrees 
under  the  Comprehensive  Emergency 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA)  and  the  National 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  pentachlorophenol  was 
not  given. 

Health  Effects.  Pentachlorophenol  is 
rapidly  absorbed  following  oral 
exposure,  with  the  major  sites  of  tissue 
deposition  being  the  livers,  kidneys, 
brain,  spleen  and  fat.  It  is  rapidly 
excreted  following  a  single  dose,  while 
during  chronic  exposure  the  biological 
half-life  appears  to  be  approximately  20 
days.  The  major  route  of  excretion  is  via 
the  urine. 

The  major  targets  of 
pentachlorophenol  toxicity  are  the  liver, 
kidneys  and  central  nervous  system. 
Pentachlorophenol  produces 
pigmentation,  increases  Hver  weight  and 
induces  hepatic  enzymes  in  the  liver. 
The  major  renal  effects  have  been 
reported  to  be  increased  kidney  weight 
and  pigmentation,  while  effects  on  the 
central  nervous  system  include  capillary 
congestion  and  chroma  toly sis  of  the 
nerve  cells.  Pentachlorophenol  is 
fetotoxic  and  has  adverse  effects  on 
reproduction. 

One-day  assessment  were  calculated 
based  on  a  study  in  rats  (Nishimura,  et 
al.  1982.  Effects  of  Pentachlorophenol  on 
the  Levels  of  Hepatic  Glycogen.  Sangyo 
Isaku.  24(4):398-399)  where  a  single  oral 
dose  of  pentachlorophenol  was  shown 
to  increase  liver  weights.  Using  a 
NOAEL  of  10  mg/kg/iday.  an  uncertainty 
factor  of  100  and  consumption  of  1  liter 
(child)  or  2  liters  (adult)  of  water  per 
day,  a  1-day  assessments  of  1.0  mg/1  for 
a  10  kg  child  and  3.5  mg/1  for  a  70  kg 
adult  were  calculated. 

Ten-day  assessments  were  calculated 
based  on  a  NOAEL  of  3  mg/kg/day  for 
liver  pathology  in  rats  in  a  90-day 
feeding  study  with  pentachlorophenol 
(Johnson,  et  al.  1973.  Chlorinated 
Dibenzodioxins  and  Pentachlorophenol. 
Environ.  Health  Perspec.  Exp.  5:171-175) 
and  for  reproductive  effects  in  a  one- 
generation  reproduction  study  in  rats 
fed  pentachlorophenol  in  the  diet 
(Schwetz,  et  al.  1978.  Results  of  2-year 
Toxicity  and  Reproduction  Studies  on 
Pentachlorophenol  in  Rats.  In:  T.R.  Rao. 
ed.  Pentachlorophenol:  Chemistry. 
Pharmacology  and  Environmental 
Toxicology,  Plenum  Press.  NY  pp.  301- 
309).  Using  an  uncertainty  factor  of  100 
and  consumption  of  1  liter  (child)  or  2 
liters  (adult)  of  water  per  day,  10-day 
assessments  of  0.3  mg/1  for  a  10  kg  child 
and  1.1  mg/1  for  a  70  kg  adult  were 
calculated. 

An  AADI  was  calculated  for 
pentachlorophenol  based  upon  a  24- 
month  feeding  study  in  which  rats  were 


fed  doses  of  0, 1. 3. 10  or  30  mg 
commercial  pentachlorophenol/kg  bw/ 
day  (Schwetz,  B.A..  J.?.  Quast  P.A. 
Keeler,  LG.  Humiston  and  R.).  Kociba, 
1978.  Results  of  2-Year  Toxicity  and 
Reproduction  Studies  on 
Pentachlorophenol  in  Rats.  In:  KJl.  Rao, 
ed.  Pentachlorophenol:  Chemistry, 
Pharmacology  and  Environmental 
Toxicology.  Plenum  Press.  N.Y.  pp.  301- 
309).  At  the  highest  dose  level,  increased 
serum  glutamic  pyruvic  transaminase 
activity  and  pigmentation  of  the  liver 
and  kidney  were  observed  in  both  males 
and  females.  At  a  dose  oflO  mg/kg  bw/ 
day,  pigmentation  of  the  liver  and 
kidney  was  observed  in  the  females,  but 
not  In  the  males.  An  AADI  of  1.1  mg/1 
was  calculated  from  a  NOAEL  of  3  mg/ 
kg/day,  with  an  uncertainty  factor  of 
100  based  upon  an  animal  study  and 
consumption  of  2  liters  of  water  per  day. 

Commercial  grades  of 
pentachlorophenol  used  in  toxicity 
studies  with  animals  commonly  contain 
the  following  nonphenolic  contaminants: 
hexachloro-p-dioxin,  heptachloro-p- 
dioxin,  octachloro-p-dioxin, 
hexachlorodibenzofuran, 
heptachlorodibenzofuran,  and 
octachlorodibenzofuran.  These 
contaminants  affect  the  toxicity  of  the 
pentachlorophenol  being  studied  and 
would  result  in  toxic  effects  being  noted 
which  could  not  be  attributed  to 
pentachlorophenol.  2,3,7,8- 
Tetrachlorodibenzo-p-dioxin  was  not 
detected  in  commercial 
pentachlorophenol  used  in  the  toxicity 
tests  described  above. 

The  NAS  [Drinking  Water  and 
Health,  1977.  Vol.  I)  has  calculated  an 
ADI  of  0.021  mg/1  based  on  a  90-day 
feeding  study  in  rats  Qohnson,  R.L,  P.J. 
Gehring,  R.J.  Kociba  and  B.A.  Schwetz, 
1973.  Chlorinated  Dibenzodioxins  and 
Pentachlorophenol.  Environ.  Health 
Persper.  Exp.  Issue  No.  5,  Sept.  1973,  pp. 
171-175).  This  value  was  determined 
before  the  results  of  the  24-month  rats 
study  which  is  more  appropriate  for  an 
AADI  calculation,  due  to  the  length  of 
the  study. 

Pentachlorophenol  has  not  been 
shown  to  be  mutagenic  in  Salmonella 
typhimurium,  Escherichia  coli  or 
Serratia  marcescens.  Two  oral 
carcinogenicity  studies  have  been 
carried  out  on  pentachlorophenol.  There 
were  no  significant  differences  in  tumor 
response  between  treated  and  control 
animals  in  either  of  these  studies.  The 
National  Toxicology  Program  is 
currently  testing  pentachlorophenol  for 
carcinogenic  activity.  No  data  from 
these  studies  are  currently  available. 
The  lARC  has  classified 
pentachlorophenol  in  Group  3; 
inadequate  evidence  for  carcinogenicity 


in  humans,  inadequate  evidence  for 
carcinogenicity  in  animals  and 
inadequate  evidence  for  activity  in 
short-term  tests.  Pentachlorophenol  has 
been  classified  in  EPA's  Group  D, 
according  to  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment  based 
upon  inadequate  data  in  animal  studies. 

The  EPA  ambient  water  quality 
criterion  for  Pentachlorophenol  (U.S. 
EPA.  1980.  Ambient  Water  Quality 
Criteria  for  pentachlorophenol.  EPA 
440/5-80-065)  is  either  1.01  mg/1  based 
on  toxicity  data  or  0.03  mg/I  based  on 
the  organoleptic  properties  of 
pentachlorophenol.  The  1.01  mg/1  value 
is  based  on  the  same  study  used  for  the 
AADI  calculation  and  also  considers 
bioconcentration  by  fish.  In  an  EPA 
Position  Document  4  on  Wood 
Preservative  Pesticides,  the  Agency 
regulatory  position  to  restrict  usage  of 
pentachlorophenol  considered,  with 
respect  to  health  risk,  teratogenicity  and 
fetotoxicity  of  pentachlorophenol  and 
oncogenicity  of  its  hexachlorodibenzo-p- 
dioxin  (HxCDD)  and  hexacUorobenzene 
contaminants. 

Odor  thresholds  of  857  ;ig/l  at  30  *C 
and  1600  >ig/l  at  20-22  'C  and  a  taste 
threshold  of  30  p.g/1  have  been  reported 
in  the  literature  for  pentachlorophenol 
The  WHO  guideline  for 
pentachlorophenol  (1984)  is  10  ;ig/L  This 
value  is  based  upon  an  ADI  of  3  ftg/kg 
body  weight  with  10  percent  of  the  ADI 
attributable  to  drinking  water.  The  ADI 
was  based  upon  an  imcertainty  factor  of 
1000  applied  to  unspecified  animal  data. 

Although  commercial 
pentachlorophenol  contains  residues  of 
hexa-  and  octachlorodioxin,  the  RM CL 
is  based  upon  the  parent 
pentachlorophenol.  This  is  because  data 
indicates  that  the  mobihty  of  the  dioxin 
contaminants  is  often  less  than  the 
mobility  of  the  parent  compound  and 
thus  the  parent  compound  would  be  the 
chemical  of  concern  in  drinking  water. 
The  potential  exposure  to  the  dioxin 
contaminant  will  be  dealt  with 
separately  (see  section  on  2.3.7- 
tetrachlorodibenzo-p-dioxin). 

Exposure  to  pentachlorophenol  at 
sufficient  levels  results  in  effects  on  the 
hver  and  kidney.  Since 
pentachlorophenol  has  been  detected  in 
drinking  water  and  is  likely  to  be 
occurring  in  drinking  water,  an  RMCL 
and  (Himary  regulation  will  be  proposed. 
An  RMCL  of  0.2  mg/1  is  proposed  based 
upon  an  AADI  of  1  mg/1  and  an 
assumed  drinking  water  contribution  of 
20  percent. 

Questions  for  Comment 

1.  Are  additional  data  available  on 
exposure  through  food,  air  and  other 
sources  for  pentachlorophenol? 


47P04         Federal  Register  /  Vol.  50.  No.  219  /  Wednesday.  November  13.  1985  /  Proposed  Rules 


2.  U  there  adequate  toxicological 
evidence  that  the  presence  of  detected 
non-phenolic  contaminants  in 
commercial  pentachlorophenol  would 
affect  the  AADP 

20.  Styrene 

Styrene  (vinyl  benzene  or  ethenyl 
benzene:  CAS  #  100-42-5)  is  slightly 
soluble  in  water  (a32  mg/lj  and  soluble 
in  many  oi:ganic  solvents.  In  1982,  the 
total  U.S.  production  of  styrene  equaled 
5.942,037  pounds.  Styrene  is  used 
extensively  for  the  manufacture  of 
plastics,  including  polystyrene,  rubber 
modiHed  impact  polystyrene, 
acrylonitrile-butadiene-styrene  (ABS), 
and  styrene-acrylonitrile  copolymer 
(SAN).  It  is  also  used  in  the  manufacture 
of  synthetic  rubber,  resins,  and 
insulators.  Some  resins  manufactured 
from  styrene  are  used  in  the  treatment 
of  potable  water. 

Analytical  Method.  Analytical 
methods  available  for  analyzing  styrene 
in  drinking  water  include  the  purge  and 
trap-gas  chromatography  technique. 

Human  Exposure.  No  information  is 
available  on  the  occurrence  of  styrene  in 
food.  Low  level  contamination  of  some 
foods  is  expected  because  polymers  and 
resins  of  styrene  used  in  packaging 
commonly  contain  a  detectable  level  of 
the  monomer. 

Data  on  exposure  to  styrene  through 
inhalation  of  ambient  air  are  limited. 
Styrene  has  been  detected  in  ambient 
air  in  source  dominated  areas  at 
approximately  2J  /xg/m*.  This  level 
could  lead  to  a  respiratory  intake  for 
adults  of  approximately  52  fig/day. 

Nearly  1000  drinking  water  samples 
from  ground  water  and  100  surface 
water  supplies  have  been  tested  in 
national  monitoring  surveys  to 
determine  the  presence  or  absence  of 
styrene.  Styrene  was  not  detected  in  any 
of  these  samples. 

Styrene  has  been  identified  at  one 
hazardous  waste  site  designated  in 
complaints  and  consent  decrees  under 
the  Comprehensive  Emergency 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA)  and  the  National 
Contingency  Plan  (40  CFR  Part  300).  The 
concentration  of  styrene  was  not  given. 

Health  Effects.  Styrene  is  readily 
absorbed  from  the  gastrointestinal  tract 
and  distributed  throughout  the  body, 
accumulating  in  adipose  tissue.  Styrene 
is  metabolized  to  styrene  oxide,  a  highly 
reactive  intermediate.  The  acute  toxicity 
of  styrene  is  relatively  low,  with 
reduced  weight  gain,  increased  kidney 
and  hver  weights  and  lung  congestion 
exhibited  following  non-lethal 
exposures.  Repeated  inhalation 
exposures  at  very  high  dose  levels  in 
animals  have  been  reported  to  result  in 


alterations  in  hepatic  enzyme  activity 
and  biochemical  changes  in  the  brain. 

One-day  assessments  are  based  upon 
a  study  (Srivastava,  et  al.  1982.  Hepatic 
Effects  of  Orally  Administered  styrene 
in  Rats.  J.  Appl.  Toxicol.  2(4)219-222)  in 
which  the  NOAEL  for  increased 
sensitivity  of  dopamine  receptors  in  the 
brain  was  determined  to  be  270  mg/kg/ 
day.  An  uncertainty  factor  of  100  was 
applied  and  the  consumption  of  drinking 
water  was  based  upon  2  liters/day  for 
the  adult  and  1  liter/day  for  the  10  kg 
child.  The  one-day  number  is  94.5  mg/1 
for  the  adult  aiid  27  mg/l  for  the  10  kg 
child. 

Ten-day  assessments  are  based  upon 
minor  hepatotoxicity  in  rats  (Agrawal, 
et  al.  1982.  Effects  of  Styrene  on 
Dopamine  Receptors.  Bull.  Environ. 
Contam.  Toxicol.  29(4):400-403).  A 
NOAEL  of  200  mg/kg  day  was 
determined,  with  an  uncertainty  factor 
of  100  and  consumption  of  1  liter  (child) 
or  2  liters  (adult)  of  water  per  day.  Ten- 
day  numbers  of  70  mg/1  for  the  adult 
and  20  mg/1  for  the  10  kg  child  were 
determined. 

A  provisional  AADI  was  calculated 
from  a  study  where  beagle  dogs  were 
given  styrene  in  a  peanut  oil  suspension 
by  gavage  7  days/wk  for  560  days 
(Quast,  J.F.,  R.R  Kalnins,  K.J.  Olson,  et 
al.,  197a  Results  of  a  toxicity  study  in 
dogs  and  teratogenicity  studies  in 
rabbits  and  rats  administered 
monomeric  styrene.  Tox.  Appl.  Pharm. 
45:293-294).  Dose  levels  were  200.  400  or 
600  mg/kg  bw/day.  The  controls 
received  peanut  oil  only.  At  the  two 
higher  dose  levels,  minimal 
histopathogolic  effects  were  noted  in  the 
liver  (increased  iron  deposits  within  the 
reticuloendothelial  cells)  as  well  as 
hematologic  effects  that  included 
increased  Heinz  bodies  in  erythrocytes 
and  a  decreased  packed  cell  volume.  At 
the  lowest  dose  level  (200  mg/kg/day), 
these  effects  were  not  noted.  Using  200 
mg/kg/day  as  a  NOAEL  in  both  species 
and  an  uncertainty  factor  of  1000  based 
on  an  animal  study  of  less  than  lifetime 
exposure  and  consumption  of  2  liters  of 
water  per  day,  a  provisional  AADI  of  7 
mg/1  was  determined. 

Styrene  has  not  been  shown  to  be 
mutagenic  in  Salmonella  typhimurium  in 
the  absence  of  metabolic  activation, 
while  positive  results  have  been 
obtained  in  yeast,  fruit  flies  and  cultured 
mammalian  cells  with  metaboHc 
activation.  Styrene  produced  positive 
results  in  cultured  mammaUan  cells, 
isolated  human  lymphocytes  and  when 
tested  in  vivo  in  rats  and  mice. 

The  NAS  [Drinking  Water  and 
Health.  1977.  Vol.  I)  has  calculated  an 
ADI  of  0.133  mg/kg/day  based  upon  a 
study  in  rats  (Wolf,  M.A.,  et  al.  1956. 


Toxicological  Studies  of  Certain 
Alkylated  Benzenes  and  Benzene.  Arch. 
Ind.  Health.  14:387-389).  Using  a  NOAEL 
of  0.133  mg/kg/day,  with  an  uncertainty 
factor  of  1000  and  the  assumption  that 
20  percent  of  total  intake  is  via  drinking 
water,  a  value  of  0.9  mg/1  was 
determined. 

Styrene  has  been  tested  for 
carcinogenicity  in  several  animal 
studies.  In  one  study  (Ponomarkov.  V.F. 
and  Tomatis,  L,  1980.  Effects  of  Long 
Term  Oral  Administration  of  Styrene  to 
Mice  and  Rats.  Scand. ).  Work  Environ. 
Health.  4  (Suppl.  2)127-135),  an 
increased  incidence  of  lung  tumors  was 
found  in  one  strain  of  mice,  but  this  dose 
resulted  in  excessive  early  mortality. 
Elevated  tumor  incidences  were  not 
observed  in  another  strain  of  mice  or 
rats.  In  the  National  Cancer  Institute 
bioassay  of  styrene,  a  statistically 
significant  increase  in  alveolar/ 
bronchiolar  adenomas  and  carcinomas 
was  seen  in  male  and  female  rats  at  a 
dose  of  300  mg/kg/day  (NTP,  NCI  No. 
1985, 1970).  In  an  inhalation  study 
(Jersey,  G.M.,  et  al.  197a  Two  year 
Chronic  Inhalation  Toxicity  and 
Carcinogenicity  Study  on  Monomeric 
Styrene  in  Rats.  Dow  Chemical  Study 
for  MCA.  Dec.  a  1978),  the  incidence  of 
leukemia/lymphosarcomas  was  slightly 
elevated  in  female  rats.  The  lARC  has 
classified  styrene  in  Group  3; 
inadequate  evidence  for  carcinogenicity 
in  humans,  limited  evidence  for 
carcinogenicity  in  animals  and  sufficient 
evidence  for  activity  in  short-term  tests. 

Styrene  has  been  classified  in  EPA's 
Group  C,  according  to  EPA's  Proposed 
Guidehnes  for  Carcinogen  Risk 
Assessment  based  upon  several  positive 
animal  studies  which  are  limited  due  to 
poor  survival  of  the  animals.  Styrene 
has  been  placed  in  Regulatory  Category 
II  and  the  RMCL  is  proposed  based  upon 
the  provisional  AADI  of  7.0  mg/1  with  an 
additional  factor  of  10,  with  20  percent 
drinking  water  contribution  factored  in. 
The  RMCL  is  based  upon  chronic 
toxicity  data  because  the  bioassay  data 
are  very  limited  and  inadequate  for 
extrapolation  purposes.  An  additional 
factor  of  10  was  conservatively  applied 
based  upon  the  equivocal  evidence  of 
carcinogenicity. 

The  odor  threshold  for  styrene  is 
between  10  and  60  ppm  while  the  taste 
threshold  is  between  0.005  and  0.773 
mg/1. 

Exposure  to  styrene  at  high  dose 
levels  results  in  adverse  health  effects  in 
animals.  Because  styrene  is  likely  to  be 
occurring  in  drinking  water,  EPA  will 
propose  an  RMCL  and  primary 
regulation.  An  RMCL  of  0.14  mg/1  is 
proposed,  based  upon  an  AADI  of  7  mg/ 
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1  with  an  additional  factor  of  10  and  20 
percent  drinking  water  contributicm. 
Question  for  Coounent- 
1.  Should  styrene  be  classified  in 
EPA's  Group  C?  What  should  be  the 
basis  for  the  RMCL  for  this  compound? 

21.  Toluene 

Toluene  (methyl  benzene;  CAS  #10S- 
88-3)  is  an  aromatic  solvent.  It  is  slightly 
soluble  in  water  (534.8  mg/1)  and  is. 
soluble  in  alcohol,  benzene,  ether, 
acetone,  and  other  organic  solvents. 
Much  of  the  toluene  produced  is  blended 
directly  into  aviation  gasoline.  Toluene 
also  is  used  as  a  starting  material  in  the 
production  of  t>enzene  and  other 
chemicals,  and  is  used  as  a  solvent  for 
paints,  coatings,  gums,  oils,  and  resins. 

Analytical  Method  Analytical 
methods  available  for  analyziiig  toluene 
in  drinking  water  include  the  purge  and 
trap-gas  chromatograirfiy  technique. 

Human  Exposure.  No  information  was 
available  on  the  intake  of  tohiene  from 
food. 

Data  compiled  fw  EPA's  Office  of  Air 
Quality  Planning  and  Standards  indicate 
that  the  mean  ambient  air  levels  of 
toluene  are  0.3  ^g/m*  for  rural/remote 
areas,  2.8  ^g/m*  for  urban/suburban 
areas,  and  23  ^g/m*for  source 
dominated  areas.  Using  the  value  of  3.6 
M.g/m'.  the  mean  respiratory  intake  of 
toluene  for  adults  is  calculated  to  be  83 
fAg/day. 

In  the  CWSS.  toluene  was  measured 
in  two  ground  water  systems,  at 
concentrations  of  a505  and  ase  ^g/l. 
Three  surface  water  supplies  had 
measurable  concentrations  of  toluene — 
0.52,  0.72  and  1.62  fig/i.  Toluene  was 
detected  in  six  randomly  selected 
systems  tested  during  the  GWSS.  Levels 
ranged  froln  0.5-2.9  >ig/l. 

In  the  NSP.  approximately  20  percent 
of  the  surface  water  supplies  sampled 
contained  detectable  levels  of  toluene  in 
fmished  water.  Measured 
concentrations  ranged  from  0.1  to  1.4 
fig/1,  with  a  mean  of  0.295  fig/1.  A  level 
of  0.1  fig/1  was  measured  in  the  one 
ground  water  system  in  which  toluene 
was  detected. 

State  agencies  have  also  detected 
toluene  in  drinking  water.  Levels  as  high 
as  2,500  /ig/1  have  been  reported. 

Health  Effects.  Acute  exposure  to  high 
levels  of  toluene  in  animals  results  in 
central  nervous  system  depression  and 
effects  on  the  lungs,  liver  and  kidney. 
Toxic  effects  following  chronic  exposure 
are  similar  to  those  seen  following  acute 
exposure,  predominantly  on  the  kidneys 
and  lungs  (if  via  inhalation). 

No  adequate  dose-response  data 
developed  via  the  oral  route  of  exposure 
exist  from  which  to  derive  1-day 
assessments.  Thus,  their  derivation  was 


based  tqKn  a  100  ppm  (377  mg/m*) 
NOAEL  identified  in  humans  ftrilowing 
sin^e  inhalatian  exposures  of  op  to  8 
hours  (von  Oettingen.  et  al.  1942a.  The 
Toxicity  and  Potential  Dangers  of 
Toluene,  with  ^teda)  Reference  to  its 
Maximal  Permissible  Concentration. 
U.S.  Public  Health  Service  Pub.  Wth. 
Bull.  No.  279. 50  pp;  von  Oettingen.  et  al. 
1942b.  The  Toxicity  and  Potential 
Dangers  of  Toluene— Preliminary  report. 
I.A.MJV.  llft579-«84;  Carpenter,  et  al. 
1944.  Studies  on  the  Inhalation  of  1,3- 
Butadiene;  with  a  Comparison  of  its 
Narcotic  Effect  with  B«izoi,  Tohiol  and 
Styrene,  with  a  Note  on  the  Elimination 
of  Styrene  by  the  Human.  J.  Ind.  Hyg. 
Toxicol.  28«»-78;  Ogata,  et  al.  1970. 
Urinary  Excretion  of  Hippuric  Acid  and 
m-  or  p-Methylhippuric  acid  in  the  Urine 
of  Penons  Exposed  to  Vapors  of 
Toluene  and  m-  or  p-Xylene  as  a  Test  of 
Exposure.  Brit.  J.  Ind.  Med.  27(1):  43-40}. 
A  total  absorbed  dose  of  18  mg/kg  was 
determined,  assuming  a  human 
respiratory  inhalation  voitnne  of  20  m*/ 
day  and  an  absorption  efficiency  of  50 
percent  for  a  70  kg  adult.  From  tihis  total 
absorbed  dose,  a  1-day  number  of  18 
mg/1  was  derived  for  the  10  kg  child, 
assuming  consumption  of  1  Hter  of  water 
per  day.  A  1-day  iramber  of  83  mg/1  was 
derived  for  the  70  kg  adult,  assuming 
consumption  of  2  liters  of  water  per  day. 
applying  an  uncertainty  factor  of  10. 
appropriate  for  use  with  adequate 
human  data. 

Because  of  the  lack  of  appropriate 
exposure  duration  data,  the  10-day 
assessments  were  derived  from  the  1- 
day  assessments  by  dividing  each  1-day 
number  by  3  to  give  estimated  10-day 
values.  The  use  of  a  3-foId  uncertainty 
factor,  rather  than  the  more  usual  10- 
fold  factor,  is  substantiated  by  the 
nature  of  the  kinetic  and  toxic  properties 
of  the  compound,  i.e.,  rapid  uptake  and 
excretion  and  little  bio-accumulation 
potential.  The  resulting  10-day  number 
for  the  10  kg  child  is  6  mg/1  and  for  the 
70  kg  adult,  21  mg/L 

An  AADI  has  been  determined  for 
toluene  based  upon  a  laboratory  study 
in  which  rats  were  exposed  to  toluene 
via  inhalation  at  0, 113,  337  or  1130  mg/ 
m^  for  6  hours/day,  5  days/week  for  up 
to  2  years  (C.LLT..  1980.  Unpublished.  A 
Twenty-four  Month  Inhalation 
Toxicology  Study  in  Fisher-d44  Rats 
Exposed  to  Atmospheric  Toluene).  No 
dose-related  adverse  effects  woe 
identified  from  this  study  and  a  NOAEL 
of  1130  mg/m'  was  identified.  Using  this 
NOAEL,  an  uncertainty  factor  of  100 
based  upon  tm  animal  study  and 
assimiing  50  percent  pulnumary 
abswption,  an  AADI  of  lai  mg/1  was 
determined. 


Tohiene  has  not  been  shown  to  be 
mutagenic  in  the  Ames  Salmoaella 
typhimurium  assay,  with  or  wrtbont  rat 
liver  S-9  homogenate,  and  has  been 
shown  to  be  ineffective  in  increasing  the 
reversion  of  an  E.  call  strain  to 
trypt<^han-independence. 

Limited  data  are  available  on  die 
carcinogenic  effects  of  toluene.  Only  one 
long-term  bioassay  of  tohiene  has  been 
conducted;  this  study  (C.LI.T.,  1980. 
UnpnbHshed]  concluded  that  toluene  is 
not  carcinogenic  following  inhalation  in 
rats.  The  National  Toxicology  Program 
is  conducting  2-year  carcinogenicity 
bioassays  on  toluene  in  whidi  the 
compoimd  is  being  administered  by 
inhalation  and  gavage  to  rats  and  mice. 
Tohiene  has  been  classified  in  EPA's 
Group  D,  according  to  EPA's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  based  upon  negative 
results  in  an  inhalation  study  and 
inadequate  data  through  ingestion 
exposure. 

EPA's  ambient  water  quality  criterioa 
(U.S.  EPA,  1980.  Ambient  Water  Quality 
Criteria  for  Toluene.  440/5-80-075)  for 
toluene  is  14.3  m^  based  upon  a  6- 
month  oral  study  in  rats  (Wdl  et  al. 
1956.  Toxicological  studies  of  Certain 
Alkylated  Benzenes  and  Benzene.  Arch. 
Ind.  Health.  14:387).  The  study  used  to 
derive  the  AADI  is  a  lifetime  study  and 
was  thus  determined  to  be  more 
appropriate  for  the  derivation  oi  the 
AADI  than  the  6-month  study  described 
above. 

The  odor  threahold  for  toluene  in 
drinking  water  is  1  rag/L 

Exposure  to  toluene  at  Yuf^  dose 
levels  results  in  central  nenroas  system 
depression  and  other  systemic  effects;  it 
has  occurred  in  many  drinking  water 
supplies.  Hiua,  a  inimary  regulation  will 
be  proposed  The  RMCL  is  proposed  at 
2.0  mg/1  based  upon  an  AADI  of  10.1 
mg/1  for  rum-carcinogenic  effects 
assuming  20  percent  contribotian  from 
drinking  water. 

22.  Toxaphene 

Toxaphene  (a  mixture  of  Cw 
chlorinated  camphenes  with  an 
approximate  overall  onpirical  formoyi 
of  CioHtoCii:  current  MCL  is  5  fig/1)  is  a 
persistent,  broad  spectrum  insecticide. 
This  product  was  used  extensively  on 
food  and  fiber  crops  for  many  years,  bot 
current  registered  uses  are  limited. 

The  solubility  of  toxaphene  in  water 
is  approximately  0.4  mg/L  Hie  EPA 
Toxaphene  Work  Group  reported  that 
toxaphene  is  hi^y  persistent  and 
accumulates  in  the  environment. 

Analytical  Methods.  Anal3^tical 
methods  available  for  analyzing 
toxaphene  in  drinking  water  include  the 
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solvent  extraction-gas  chromatography 
technique. 

Human  Exposure.  In  FDA's 
compliance  program  report  for  FY  77  on 
pesticides  and  metals,  toxaphene  was 
detected  in  3.3  percent  of  samples 
tested.  In  the  FY  79  total  dietary  study, 
the  FDA  detected  toxaphene  levels 
ranging  from  10  to  56  /ig/kg  in  10  percent 
of  the  garden  fruits  included  in  the 
dietary  study  for  adults.  Toxaphene  was 
detected  in  30  percent  of  the  oils  and  fat 
samples  for  infants;  concentrations 
ranged  from  40  to  173  fig/kg.  Residues  of 
toxaphene  ranging  from  30  to  77  ;ig/kg 
were  also  reported  in  10  percent  of  the 
vegetable  samples  and  60  percent  of  the 
oils  and  fat  samples  for  toddlers. 

Recent  USDA  activity  (1982-83)  failed 
to  detect  toxaphene  residues  in  animal 
meat  products. 

Ambient  air  studies  conducted 
between  1970-1978  reported  maximum 
toxaphene  levels  as  high  as  8.7  /xg/m*. 
However,  because  of  substantially 
reduced  used  rates  since  these  studies, 
actual  levels  at  this  time  are  probably 
considerably  lower. 

Toxaphene  has  been  detected  in 
streams  and  rivers  and  in  drinking  water 
in  two  States  and  in  twenty-seven 
systems  tested  by  EPA.  None  of  the 
surface  or  ground  water  systems 
analyzed  during  the  RWS  contained 
detectable  levels  of  toxaphene. 
Comphance  data  bom  the  National 
Interim  Primary  Drinking  Water 
Regulation  did  not  report  toxaphene  in 
excess  of  the  MCL 

Health  Effects.  Acute  exposure  to 
toxaphene  resuts  in  a  variety  of  central 
nervous  system  effects,  including 
salivation,  hyper  excitablity,  behavioral 
changes  and  convulsions.  The  kidney, 
liver  and  testes  are  also  affected  by 
acute  exposure  to  toxasphene.  The 
critical  target  organ  in  chronic  or 
subchronic  exposure  is  the  liver.  One- 
day  assessments  were  calculated  based 
upon  kidney  and  liver  pathology  as  the 
critical  endpoints.  Using  a  LOAEL  of  4 
mg/kg/day.  an  uncertainty  factor  of  100 
and  consumption  of  one  liter  (child)  or 
two  liters  (adult)  of  water  per  day.  1-day 
numbers  of  0.5  mg/1  for  the  child  and 
1.75  mg/i  for  the  adult  were  calculated 
(Lackey,  R.W.  1949.  Observations  on  the 
Acute  and  Chronic  Toxicity  of 
Toxaphene  in  the  Dog.  J.  Industrial 
Hygiene  Toxicology.  31.117-129). 

Ten-day  numbers  were  based  on  the 
significant  results  of  the  Lackey  (1949) 
study.  Minimal  kidney  and  liver 
pathology  were  reported  in  dogs 
exposed  to  toxaphene  at  4  mg/kg  bw/ 
day  for  up  to  44  days.  These  effects 
were  not  observed  at  higher  doses  in 
other  species.  It  is  uncertain  if  these 
effects  occur  within  10  days  of  exposure. 


Occasional  convxilsions  were  also  noted 
at  this  level.  Using  the  LOAEL  of  4  mg/ 
kg/day.  the  ten-day  health  advisory  is 
0.08  mg/1  for  a  10  kg  child  and  0.28  mg/1 
for  a  70  kg  adult,  using  an  uncertainty 
factor  or  500  and  2000,  respectively. 

The  NAS  [Drinking  Water  and 
Health,  1977.  Vol.  I)  has  calculated  an 
ADI  of  0.00123  mg/kg/day  for 
toxaphene.  This  was  based  upon  a  2- 
year  rat  study  in  which  1.25  mg/kg/day 
was  selected  as  the  NOAEL  and  an 
imcertainty  factor  of  1000. 

Toxaphene  has  been  shown  to  be 
mutagenmic  in  the  Salmonella 
minrosomal  reverse  mutation  assay, 
with  mutagenicity  decreased  by  the 
addtion  of  active  function  oxidases.  The 
National  Cancer  Institute  carried  out  a 
study  (NCI.  1979.  Bioassay  of 
Toxaphene  for  Possible  Carcinogenicity; 
NCI  Carinogenesis  Technical  Report 
Series  No.  37,  DHEW  Publication  No. 
(NIH)  79-832)  on  the  carcinogenicity  of 
toxaphene  in  which  male  and  female 
mice  and  rats  were  fed  various  doses  of 
toxaphene  added  to  the  diet  as  an 
acetone  solution.  2  percent  com  oil.  It 
was  concluded  that  under  the  conditions 
of  the  bioassay.  toxaphene  was 
carcinogenic  in  male  and  female  mice, 
causing  incresed  incidences  of 
hepatocellular  Carcinomas  in  a  dose 
related  manner.  The  results  also 
suggested  that  toxaphene  was 
carcinogenic  for  the  thyroid  of  male  and 
female  rats.  In  a  separate  study,  with 
male  and  female  mice  (NCI.  1979. 
DHEW  79-832).  increased  incidences  of 
hepatocelluar  carcinoma  in  male  mice 
were  observed  after  18  months  of 
toxaphene  ingestion  in  the  diet.  The 
lARC  has  classified  toxaphene  in  Group 
2;  inadequate  evidence  for 
carcinogencity  in  hunians  and  adequate 
evidence  for  carcinogenicity  in  animals. 
Toxaphene  has  been  classified  in  EPA's 
Group  B2.  according  to  EPA's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  based  upon  the  positive 
results  in  studies  in  rats  and  mice. 

EPA's  CAG  have  derived  estimates  of 
risk  of  daily  exposure  to  toxaphene  in 
drinking  water  based  upon  the  incidence 
of  hepatocellular  carcinoma  from  an 
ingestion  study  in  mice.  Table  13 
summarizes  the  CAG  risk  estimate. 

EPA's  MCL  for  toxaphene  in  drinking 
water,  under  the  National  Interim 
Primary  Drinking  Water  Regulations,  is 
0.005  mg/1.  This  standard  is  based  on 
the  reported  organoleptic  effects  of 
toxaphene  at  concentrations  greater 
than  5  ^g/1  (Sigworth.  E.A.  1965. 
Indentifiation  and  Removal  of 
Herbicides  and  Pesticides.  J.Am.  Water 
Works  Assoc.  57:1016). 

EPA's  ambient  water  quality  criteria 
for  human  health,  considering  ingestion 


of  contaminated  water  and  aquatic 
organisms  is  suggested  as  concentration 
levels  of  7.1  ng/l.  0.71  ng/1  and  0.071  ng/1 
equivalent  to  calculated  excess  cancer 
risks  of  10"».  10~*.  and  10"^  respectively. 

Toxaphene  has  been  reported  to  have 
an  organoleptic  threshold  of  0.14  mg/1 
and  the  WHO  has  not  determined  a 
guideline  for  toxaphene  in  drinking 
water. 

The  available  data  indicates  that 
toxaphene  is  a  potent  carcinogen  in 
animals.  For  this  reason  and  because 
there  is  some  occurrence  in  drinking 
water,  an  RMCL  and  a  primary  drinking 
water  regulation  will  be  proposed.  The 
RMCL  will  be  based  upon  carcinogenic 
effects  and  an  RMCL  of  zero  is 
proposed. 

23. 2.4,5-TP 

2,4,5-TP[2-(2,4.5.-Trichlorophenoxy) 
propionic  acid  or  silvex;  CAS  #93-72-1; 
current  MCL  is  10  ug/1]  is  a  herbicide 
that  has  been  used  for  weed  and  brush 
control  on  rangeland  and  rights  of  way, 
pastures,  commercial  or  ornamental  turf, 
home  weed  control  and  weed  control  in 
and  along  canals  and  other  waterways. 

2,4,5,-TP  is  soluble  in  water  (140  mg/1 
at  25  *C).  The  emironmental  persistence 
of  2.4.5-TP  is  expected  to  be  relatively 
short.  Phenoxy  acid  herbicides  undergo 
photolysis  and  bacterial  degradation. 

In  1979.  EPA  issued  an  emergency 
suspension  order  covering  the  use  of 
2.4,5-TP  for  weed  and  brush  control  in 
forests,  rights  of  way,  pastures, 
irrigation  canals,  and  other  waterways, 
turfs  and  homes.  The  suspension  was 
never  lifted,  and  all  registrations  for 
herbicides  containing  2,4,5-TP  are  now 
canceled.  While  there  is  still  limited  use 
of  existing  stocks  of  certain  2.4.5-TP 
products  (non-suspended  uses  only),  the 
existing  stocks  period  has  expired  for 
most  products. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  2.4.5-TP 
in  drinking  water  include  the 
derivatization-gas  chromatography 
technique. 

Human  Exposure.  No  comprehensive 
data  are  available  on  the  levels  of  2.4.5- 
TP  in  the  U.S.  food  supply.  Data  on 
levels  of  2.4.5-TP.  on  apples  in  1975 
indicate  the  presence  of  residues  in 
unwashed  fruit  of  97  >ig/kg  initially, 
decreasing  to  36  fig/kg  after  4  months  of 
storage. 

No  data  are  available  on  levels  of 
2.4,5-TP  in  air. 

2,4.5-TP  has  been  found  in  drinking 
water  in  three  States.  Of  eight  surface 
systems  sampled  in  the  NORS,  one  large 
system  was  found  to  contain  0.02  ^g/1 
2.4.5-TP.  In  the  NSP.  2,4.5-TP  was  not 
detected  in  any  of  the  105  surface  water 
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systems  sampled.  None  of  the  21  surface 
water  systems  sampled  during  the  RWS 
contained  2.43-TP  in  excess  of  the 
minimum  quantification  limit  of  0.1  iigfl. 

Concentrations  of  2,4^-TP  ranging 
from  0.03  to  0.08  fig/l  were  found  in  a 
USGS  survey  of  finished  drinking  water 
collected  from  15  surface  water  systems 
in  Florida. 

National  compliance  reports  show 
that  one  medium-sized  surface  system 
violated  the  MCL  for  2.4,5-TP. 

Finished  drinking  water  samples  from 
3  out  of  127  water  supplies  sampled  in 
Florida  contained  2,4,5-TP  in  the  range 
of  0.04  to  0.06  /ig/l.  A  USGS  survey  of 
ground  water  supplies  in  Florida  also 
detected  2,4,5-TP  at  levels  ranging  from 
0.04fAg/l  to  0.30  /Ag/l. 

2,4,5-TP  has  been  found  in  hazardous 
waste  and  in  waste  water.  The 
compound  is  mobile  and  is  widely  used. 

Heo/ih  Effects.Z,4.5-TP  is 
contaminated  to  varying  extents  with 
2.3,7,8-TCDD.  a  highly  toxic 
polychiorinated  dibenzo-p-dioxin. 
Substantial  differences  in  the  toxicity  of 
2,4,5-TP  have  been  reported,  probab^ 
based  upon  the  degree  of  contamination 
of  the  compound. 

Single,  oral  exposure  to  2,4,5-TP  at 
high  doses  causes  a  variety  of 
physiological  and  biochemical  effects 
including  depression,  posterior  quarter 
muscle  weakness,  irritation  of  the 
stomach  and  minor  liver  and  kidney 
damage  in  mammals.  Subchronic 
exposure  to  2.4.5-TP  in  animals  has 
produced  histopathologic  changes  in  the 
liver  and  kidney,  while  chronic  studies 
have  noted  adverse  effects  such  as  mild 
degeneration  and  necrosis  of 
hepatocytes  accompanied  by  elevation 
of  SCOT  and  SGPT. 

The  available  data  are  inadequate  to 
estimate  a  1-day  assessment  for  2,4,5- 
TP.  Two  unpublished  studies  by  Dow 
Chemical  (1962, 1963)  that  described  the 
toxicity  of  2,4,5-TP  to  rats  and  dogs  were 
examined  No  effects  were  reported  in 
dogs  administered  2  mg/kg/day  2,4,5-TP 
in  the  diet  for  89  days.  Only  one  dose 
level  was  employed  in  this  study,  and 
the  available  description  of  this 
unpublished  work  provided  no  details 
on  the  extensiveness  of  pathologic 
examination.  In  a  companion  study,  rats 
administered  5  mg/kg/day  of  the  sodium 
salt  of  PGBE  ester  of  2.4,5-TP  for  90  days 
had  an  increase  in  relative  weight  of  the 
liver  and  kidney  with  "histopathologic 
changes"  in  both. 

Of  these  two  studies,  the  study  in  the 
dog  that  identified  a  NOAEL  of  2  mg/ 
kg/day  was  used  to  calculate  a  IQ-day 
assessment.  Using  the  NOAEL  of  2  mg/ 
kg/day,  an  uncertainty  factor  of  100 
based  vspon  an  animal  study  and 
consumption  of  1  liter  (child)  of  2  hters 


(adult)  of  water  per  day,  10-day  numbers 
of  0.2  mg/1  and  0.7  mg/ 1  were 
determined  for  the  child  and  adult, 
respectively. 

The  NAS  [Drinking  Water  and 
Health,  1977.  Vol.  I)  has  calculated  an 
ADI  for  2,4,5-TP  based  upon  a  two-year 
feeding  study  (Mullison,  1966.  South 
Weed  Conf.  Proc.  19th  Annual  Meeting, 
Jacksonville,  Florida,  pages  420-435)  in 
dogs  in  which  0.75  mg/kg/day  was 
selected  as  the  NOAEL  Using  this 
NOAEL  and  an  uncertainty  factw  of 
1000,  the  NAS  calculated  an  ADI  of 
0.0075  mg/kg/day. 

The  AADl  will  be  determined  based 
upon  the  same  study  used  by  the  NAS  to 
calculate  the  ADI  (Mullison,  19ea  South 
Week  Conf.  Proc.  19th  Annual  Meeting, 
Jacksonville.  Florida,  pp.  420-435).  Using 
0.75  mg/kg/day  as  the  NOAEL.  an 
uncertainty  factor  of  100  and 
consumption  of  2  liters  of  water  per  day. 
an  AADI  of  a26  mg/l  has  been 
determined. 

A  mutagenicity  assay  (Anderson,  et 
al..  1972.  J.  Agric  Food  Chem.  20(3):649) 
on  2,4,5-TP  found  that  the  compound  did 
not  cause  point  mutations  in  histidine- 
requiring  mutants  of  Salmonella 
typhimurium.  Limited  data  are  available 
on  the  potential  carcinogenicity  of  2.4,5- 
TP.  In  one  study  (Innes,  1969,  J.  Natl 
Cancer  Inst.  42:1101).  chronic  oral 
exposure  to  2.43-TP  did  not  significantly 
increase  the  incidence  of  tumors  at  any 
site  in  mice  exposed  for  80-81  weeks, 
while  another  study  (Gehring  and  Besto. 
1978.  Ecol.  Bull.  Stockholm.  27:122)  also 
showed  no  increase  in  tumor  incidence 
in  rats  or  dogs  exposed  to  2.4,5-TP  for  2 
years.  However,  these  studies  did  not 
employ  the  recent  NCI  bioassay 
procedure  recommending  the  use  of  the 
maximum  tolerated  dose  and  half  of  the 
maximum  tolerated  dose  and  thus  it  is 
difficult  to  reach  a  conclusion  on  the 
carcinogenicity  of  the  compound.  2,4,5- 
TP  has  been  classified  in  EPA's  Group 
D,  according  to  EPA's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  based  upon  inadequate 
data  from  animal  studies. 

EPA's  MCL  for  2.4,5-TP  in  drinking 
water,  imder  the  National  Interim 
Primary  Drinking  Water  Regulations,  is 
0.01  mg/L  This  standard  is  based  upon  a 
NOAEL  of  0.9  mg/kg/day,  with  an 
uncertainty  factor  of  500  and  the 
assumption  that  20  percent  of  the  total 
intake  is  via  drinkiiq  water. 

E^qwsure  to  2.4.5.-TP  at  high  dose 
levels  results  in  a  variety  of  chronic 
adverse  health  effects.  Because  this 
contaminant  also  has  been  detected  in 
several  drinking  water  systems,  an 
RMCL  and  a  primary  regulation  will  be 
proposed.  An  RMCL  of  a052  mg/i  is 
proposed  based  upon  the  AADI  (0.26 


mg/1)  with  20  percent  drinking  water 

contribution. 

24.  Xylene 

For  the  purposes  of  this  proposal, 
xylene  is  ooDflidered  to  be  the  mixture 
(CAS  #  1330-20-7)  of  three  isomers 
(ortho-.  CAS  #  95-47-e;  meta-.  CAS  # 
108-38-3;  and  para-.  CAS  #  210fr-42-^). 
Xylene  isomers  are  sli^tly  soluble  in 
water  and  are  soluble  in  alcohoL  ether 
and  many  other  organic  liquids. 

Xylene  is  used  in  aviaticm  and 
automobile  gasoline,  protective  coatings. 
in  the  synthesis  of  many  organic 
chemicals,  pharmaceuticals  and 
vitamins,  and  as  solvents  for  many 
preparations,  including  pesticides. 

Analytical  Methods.  Analytical 
methods  available  for  anaijrzing  xylene 
in  drinking  water  include  the  purge  and 
trap-gas  chromatography  technique. 

Human  Exposure.  No  information  was 
available  on  the  human  intake  of  xylene 
from  food.  The  median  level  of  o-xylene 
in  ambient  air  reportedly  ranges  from  0.4 
fig/m*in  rural  and  remote  areas  to  3  |ig/ 
m*  in  source  dominated  areas.  Median 
levels  of  m-and  p-xylene  (combined) 
range  from  0.4  fig/m*  to  73  fig/m*  in 
source  dominated  areas.  Based  on  these 
data,  estimated  maximum  daily  intake 
for  adults  in  rural  and  source  dominated 
areas,  respectively,  would  approach  8 
/ig/day  and  1.7  /ig/day  for  all  isomers 
(combined). 

The  results  of  the  GWSS  indicated 
that  approximately  3  percent  of  the 
ground  water  systems  contained 
detectable  levels  of  xylene  while  the 
CWSS  indicated  that  xylene  was  in  6 
percent  of  the  surface  water  supplies. 
The  maximum  detected  level  of 
contamination  reported  in  federal  and 
state  surveys  was  750  fig/1  in  ground 
water  and  5.2  ng[l  in  surface  water 
supplies. 

Health  Effects.  The  principal  toxic  ■- 
effects  of  xylene  are  central  nervous 
system  disturbances,  such  as  changes  in 
numerative  abihty  reaction  time,  sImhI- 
term  memory  and 
electroencei^alograi^c  patterns. 
Xylene  also  affects  the  liver  at  very  high 
concentrations.  A  1-day  number  was 
calculated  for  xylene  based  upon  an 
inhalation  study  in  human  volunteers 
(Gamberale,  et  al.  1978.  Exposure  to 
Xylene  and  Ethylbenzene.  III.  Effects  on 
Central  Nervous  Functions.  Scan.  J. 
Work  Enviroo.  Health.  4:204).  In  diis 
study,  a  NOAEL  was  determined  at  an 
inhalation  concentration  of  1300  mg/m* 
as  for  approximately  one  hoar.  Using 
1300  mg/m*  the  NOAEL  for  a  1-day 
exposure,  an  uncertainty  factor  of  10 
and  consumption  of  1  liter  (child)  or  2 
liters  of  water  (aduh)  per  day,  l-day 
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numbers  of  12  mg/l  for  a  10  kg  child  and 
42  mg/l  for  a  70  kg  adult  were 
calculated. 

Insufficient  ingestion  toxicological 
data  are  available  to  calculate  10-day 
numbers.  However,  10-day  numbers 
were  calculated  based  upon  a  study 
(Carpenter,  et  al.  1975.  Petroleum 
Hydrocarbon  Toxicity  Studies.  V. 
Animal  and  Human  Response  to  Vapors 
of  Mixed  Xylenes.  Toxicol.  Appl. 
Pharmacol.  33:543)  in  rats  exposed  by 
inhalation  to  mixed  xylene  at  2000  mg/ 
m*  for  6  hours/day  (5  days/week)  for  up 
to  13  weeks.  No  significant  effects  on 
blood  chemistry  or  tissue  histology  were 
reported  as  a  result  of  the  xylene 
exposure.  Using  200  mg/m'  as  a  NOAEL, 
an  uncertainty  factor  of  100,  and 
consumption  of  1  liter  (child)  or  2  liters 
(adult)  of  water  per  day,  10-day  numbers 
of  7.8  mg/I  for  a  10  kg  child  and  27  mg/l 
for  a  70  kg  adult  were  calculated. 

A  provisional  AADI  for  xylene  is 
based  on  an  inhalation  study  (Jenkins,  et 
al.  1970.  Long-term  Inhalation  Studies  on 
Benzene  Toluene,  o-Xylene  and  Cumene 
on  Experimental  Animals.  Toxicol.  Appl. 
Pharmacol  16:818)  in  rats,  guinea  pigs, 
monkeys  and  dogs.  In  this  study, 
animals  were  exposed  at  a  dose  level  of 
377  nig/m*  continuously  for  90  days.  No 
statistically  significant  effects  were 
observed  with  respect  to  body  weight, 
hematology  and  histopathological 
examination  of  treated  animals.  Using 
337  mg/m»  as  the  NOAEL  an 
uncertainty  factor  of  1000  based  upon  an 
animal  study  with  few  animals  per  dose 
level,  and  consumption  of  2  liters  of 
water  per  day,  a  provisional  AADI  of  2.2 
mg/l  was  calculated. 

The  estimated  concentration  for 
detection  by  taste  and  odor  in  surface 
water  is  0.3  to  1.0  mg/I  (Middleton.  et  al. 
195a  J.  Am.  Water  Works  Assoc.  50:21). 

Little  data  are  available  on  the 
carcinogenicity  of  xylene.  One  study 
examined  the  dermal  effects  of  xylene 
and  concluded  that  xylene  was  not  a 
skin  tiunorigen.  A  long-term 
carcinogenicity  bioassay  is  presently 
being  conducted  by  the  National 
Toxicology  Program.  Mice  and  rats  have 
been  treated,  but  data  from  this  study 
are  not  yet  available.  Xylene  has  been 
classified  in  EPA's  Group  D,  according 
to  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment,  based 
upon  inadequate  data  from  animal 
studies. 

Exposure  to  xylene  at  high  dose  levels 
has  been  shown  to  result  in  chronic 
toxic  effects.  For  this  reason  and 
because  there  has  been  significant 
occurrence  of  this  contaminant  in  water, 
an  RMCL  and  a  primary  regulation  will 
be  proposed.  An  RMCL  of  0.44  mg/l  is 
proposed,  based  upon  an  AAOI  of  2.2 


mg/l  assuming  20  percent  drinking  water 
contribution. 

C.  RMCLS  Not  Proposed 

1.  Atrazine 

Atrazine  [&-chloro-N-€thyl-N'-(l- 
methylethyI)-l,3,5-triazine-2.4-diamine; 
CAS  #  1912-24-9)  is  a  herbicide  and  a 
plant-growth  regulator.  It  is  slightly 
soluble  in  water  under  normal 
conditions  (33  mg/l  at  27  'C).  Its  vapor 
pressure  is  low  (1.4xl0'»mm  Hg  at  30  . 
*C).  Domestic  use  of  atrazine  is 
estimated  to  range  between  100  and  500 
million  pounds  annually.  About  96 
percent  of  the  domestically  supplied 
atrazine  is  used  on  com  and  soybeans. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
atrazine  in  drinking  water  include  the 
solvent  extraction-gas  chromatography 
technique. 

Human  Exposure.  Very  little  data  are 
available  on  atrazine  levels  in  food.  The 
1971  and  1972  National  Soils  Monitoring 
Program  reported  that  1  percent  of  grain 
and  vegetable  samples  from  areas 
where  atrazine  is  used  contained 
atrazine  in  excess  of  the  minimum 
detection  level  of  10  fig/kg.  Atrazine 
residues  are  permitted  on  certain  crops. 
If  all  foods  contained  atrazine  residues 
up  to  the  tolerance  level,  an  adult  might 
have  a  daily  atrazine  residue  intake  of 
up  to  77  ftg/day. 

No  information  is  available  on  the 
level  of  atrazine  in  ambient  air. 

One  large  surface  water  supply 
system  sampled  in  the  NORS  contained 
0.1  ;ig/l  atrazine  in  its  finished  drinking 
water.  During  the  NSP,  29  percent  of  the 
surface  water  systems  contained 
atrazine  in  excess  of  the  quantification 
limit  of  0.1  fig/1.  The  range  of  positive 
values  was  0.1-2.9  fig/1. 

Atrazine  was  detected  in  six  samples 
from  drinking  water  supplies  drawn 
from  Northwestern  Ohio  rivers.  A^azine 
levels  ranged  from  0.087-15.9  ^ig/1;  the 
average  reported  value  was  6.76  p,g/l. 

Atrazine  concentrations  were 
detected  during  a  study  comparing  the 
effectiveness  of  various  types  of  water 
treatment  for  the  removal  of  herbicides. 
Average  concentrations  of  atrazine  for 
the  three  supplies  were  0.90,  2.1  and  3.31 
fig/1,  respectively.  Peak  concentrations 
were  1.22.  5.2  and  7.64  jig/1,  respectively. 
Atrazine  was  found  in  a  major  water 
supply  on  the  Mississippi  River  at  4.7- 
5.1  >ig/l. 

Two  ground  water  systems  analyzed 
in  the  NORS  contained  traces  of 
atrazine.  Ground  water  supplies  in  three 
midwestem  States  tested  positive  for 
atrazine,  with  concentrations  typically 
in  the  range  of  0.8  fig/1. 


Health  Effects.  Insufficient 
toxicological  data  are  available  on  the 
short-term  effects  of  atrazine  to 
calculate  1-day  or  10-day  assessments. 

Atrazine  appears  to  have  low  chronic 
toxicity  in  animals.  In  a  2-year  chronic 
feeding  study  at  100  mg/l  in  the  diet  of 
rats,  no  gross  or  microscopic  signs  of 
toxicity  were  observed.  The  NAS 
[Drinking  Water  and  Health,  1977.  Vol. 
I)  calculated  an  AADI  for  atrazine  based 
upon  an  80  week  study  (Innes.  I.R.M.,  et 
al.  1969.  Bioassay  of  Pesticides  and 
Industrial  Chemicals  for  Tumorigenicity 
in  Mice.  A  preliminary  note.  J.  Nat. 
Cancer  Inst.  42: 1101-1114)  in  mice  in 
which  a  dose  of  21.5  mg/kg/day  was 
shown  to  result  in  an  incidence  of 
hepatomas  of  4.24  percent  in  controls 
and  5.6  percent  in  atrazine  treated 
animals.  An  ADI  of  0.0215  mg/kg/day 
was  determined  based  upon  21.5  mg/kg/ 
day  as  a  LOAEL  and  an  uncertainty 
factor  of  1,000  based  on  animal  study. 
Based  upon  the  NAS  ADI,  a  provisional 
AADI  of  0.75  mg/l  was  calculated, 
assuming  consumption  of  2  liters  of 
water  per  day. 

Atrazine  has  not  been  shown  to  be 
mutagenic  in  standard  assays  with 
microorganisms  and  studies  on  the 
carcinogenicity  of  the  compound  have 
shown  inconclusive  results.  The  lARC 
has  not  evaluated  the  carcinogenicity  of 
atrazine.  Atrazine  has  been  classified  in 
EPA's  Group  D,  according  to  EPA's 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment,  based  upon 
inadequate  evidence  from  animals 
studies. 

Only  the  Innes  study  is  available  on 
the  health  effects  of  atrazine  and  this 
study  is  inadequate  to  serve  as  the  basis 
for  the  RMCL  Other  studies  submitted 
to  EPA's  Office  of  Pesticides  Programs 
have  been  seriously  questioned  because 
of  unscientific  laboratory  techniques. 
Due  to  the  paucity  of  the  toxicological 
data,  an  RMCL  and  primary  regulation 
are  not  being  proposed  for  atrazine. 
Atrazine  will  be  reexamined  for 
regulation  when  the  toxicology  data 
base  is  expanded. 

2.  2,3,7,8-Tetrachlorodibenzo-p-dioxin 

2,3,7,8-Tetrachlorodibenzo-p-Dioxin 
(2,3.7,8-TCDD;  CAS  #  828-«>-2)  is  not 
manufactured  purposefully;  it  is  formed 
as  a  contaminant  or  impurity  during 
chemical  production  or  chemical 
pyrolysis.  2,4,5-Trichlorophenol  (2,4,5- 
TCP),  a  chemical  formed  from  1,2,4,5- 
tetrachlorobenzene,  is  contaminated 
with  2,3,7,8-TCDD.  2,4,5-TCP  is.  in  turn, 
used  in  the  production  of  several 
herbidices,  including  2,4,5- 
trichlorophenoxyacetic  acid  (2,4,5-T) 
esters,  and  Silvex.  Therefore,  2,3,7,8- 
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TCDD  may  be  a  contaminant  of  these 
herbicides.  Additionally.  TCDD  may  be 
formed  as  an  impurity  during  the 
pyrolyais  of  chlorinated  phenols, 
chlorinated  benzenes,  and 
polychlorinated  diphenyl  ethers. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  2,3,7,8- 
TCDD  in  drinking  water  include  the 
solvent  exraction-gas  chromatography 
mass  spectrometry  technique. 

Human  Exposure.  In  theory,  2,3,7,8- 
TCDD  could  ocou*  in  food  as  a  result  of 
contamination  of  plant  crops  by 
herbicides  such  as  Silvex  or  2,4,5-T, 
consumption  by  livestock  of  2,3,7,8- 
TCDD-contaminated  forage  or 
concentration  of  residues  through  the 
food  chain.  However,  data  on  actual 
occurrence  in  food  are  rare.  TCDD  has 
been  reported  at  levels  of  4-70  ppt  in  the 
fat  of  cattle  that  had  grazed  on  land 
treated  with  2.4.5-T.  2,3.7.8-TCDD  has 
also  been  detected  in  several  species  of 
conun»t:ial  and  non-commercial  fish  in 
several  rivers  and  lakes  in  the  United 
States.  Levels  of  TCDD  reported  in  fish 
and  shellfish  range  from  1-700  ppt.  The 
estimated  maximum  daily  intake  of 
2.3,7,8-TCDD  for  individuals  who 
regularfy  consume  contaminated  fish 
from  the  Great  Lakes  region  might  range 
from  0.39-8.4  ng/day. 

Data  on  ambient  air  levels  of  2,3,7,8- 
TCDD  w-e  limited.  TCDD  has  been 
found  in  ambient  air  under  special 
conditions.  Air  levels,  ranging  from  0.09 
ng/m"  to  0.07  ng/m*.  have  been  reported 
following  agricultural  application  of 
Silvex.  In  addition,  2,3,7,8-TCDD  was 
detected  at  an  average  level  of  1,100  ppt 
in  air  at  a  disposal  site  near 
Jacksonville,  Arkansas.  Atmospheric 
emissions  from  municipal  incinerators 
and  from  certain  fires  have  been 
reported;  however,  data  on  ground  level 
concentrations  of  2,3,7,8-TCDD  were  not 
available. 

Dioxin  has  not  been  detected  in 
drinking  water,  as  the  physical/ 
chemical  characteristics  of  the 
compound  suggest  that  it  is  relatively 
immobile  and  thus  would  not  be 
expected  to  be  found  in  drinking  water. 
Data  are  not  available  showing 
occurrence  in  surface  or  ground  waters. 

Dioxin  has  been  identified  at  more 
than  32  hazardous  waste  sites 
designated  in  complaints  and  consent 
decrees  under  the  Comprehensive 
Emergency  Response  Compensation  and 
Liabihty  Act  of  1980  {CERCLA]  and  the 
National  Contingency  Plan  (40  CFR  Part 
300).  The  concentration  of  dioxin  in  the 
soil  at  one  site  was  reported  at  0.5  mg/ 
kg  and  at  levels  of  20  mg/1  in  non- 
aqueous phase  liquids  in  the  dump. 

In  December  1983,  EPA  announced  a 
National  Dioxin  Strategy  to  determine 


the  extent  of  dioxin  (primarily  2,3,7,8- 
TCDD)  contamination  throughout  the 
country.  The  strategy  provides  a 
systematic  framework  under  which  the 
Agency  will  (1)  study  the  nature  of 
dioxin  contamination  throughout  the 
U.S.  and  the  risks  to  people  and  the 
environment,  (2)  clean-up  dioxin- 
contaminated  sites  that  threaten  public 
health,  (3)  find  ways  to  prevent  future 
contamination,  and  (4)  find  ways  to 
destroy  or  dispose  of  existing  dioxins. 

Health  Effects.  2,3.7.8-TCDD  is 
readily  absorbed  by  mammals  following 
either  oral  or  dermal  exposure  and  is 
rapidly  distributed  to  tissues  with  a  high 
lipid  content.  The  liver  represents  a 
major  site  of  accumulation  in  many 
species.  Metabolism  of  2,3,7,8-TCDD 
occurs  slowly,  mth  the  polar 
metabolites  excreted  in  the  urine. 

Characteristic  non-carcinogenic 
effects  resulting  from  exposure  to 
2,3,7,8-TCDD  include  thymic  atrophy 
and  weight  loss.  In  certain  species,  liver 
damage  is  a  major  pathological  effect 

One-day  assessments  were  calculated 
based  on  a  study  in  rats  (Turner,  ).N. 
and  D.N.  Collins.  1983.  Liver  Morphology 
in  Guinea  Pigs  Administered  either 
Pyrolysis  Products  of  a  Polychlorinated 
Biphenyl  Transformer  Fluid  or  2,3,7,8- 
tetrachloro-dibenzo-p-dioxins.  Toxicol. 
Appl.  Pharmacol.  67:417-429)  where  a 
single  day  oral  dose  of  2,3,7,8-TCDD 
induced  liver  changes  in  female  guinea 
pigs.  Using  a  LOAEL  of  0.1  p.g/kg,  an 
imcertainty  factor  of  1,000  and 
consumption  of  liter  (child)  or  2  liters 
(adult)  of  water  per  day,  1-day  numbers 
of  1.0  X  10"»  fig/l  for  a  10  kg  child  and 
3.5  X  10~*  fig/l  for  a  70  kg  adult  were 
calculated. 

Ten-day  assessments  were  calculated 
by  dividing  the  one-day  assessments  by 
ten.  Consequently,  10-day  numbers  of 
1.0  X  10-*  ng/1  for  a  10  kg  child  and  3.5 


in 


X  10"*  ^g/1  for  a  70  kg  adult  were 
calculated. 

A  provisional  AADI  has  been 
calculated  that  is  consistent  with  that 
developed  by  the  Agency  as  indicated 
by  the  EPA,  Ambient  Water  Quality 
Criteria  for  2,3,7,8-Tetrachlorodibenzo-p- 
dioxin  (U.S.  EPA.  1984.  Ambient  Water 
Quality  Criteria  for  2,3,7,8- 
Tetrachlorodiobenzo-p-dioxin.  EPA  440/ 
5-80-007)  where  it  concluded  that  the 
0.001  ug/kg  dose  in  a  three-generation 
reproduction  study  in  rats  by  Murray,  et 
al.  (Murray,  F.J.,  F.A.  Smith,  K.B. 
Nitsckle,  C.G.  Huniston,  R.J.  Kociba,  and 
B.A.  Schwetz.  1979.  Three-generation 
Reproduction  Study  of  Rats  Given 
2,3,7,8-Terachloro-p-dioxin  (TCDD)  in 
the  diet.  Toxicol.  Appl.  Pharmacol. 
50:24-251).  in  conjunction  with 
reproductive  effects  noted  at  0.0015  ug/ 
kg  in  a  limited  study  with  monkeys  by 


Schantz,  et  al.  (Schantz,  S.L,  D.A. 
Barsotti  and  ).R.  Allen,  1979. 
Toxicological  Effects  Produced  in  Non- 
human  Primates  Chronically  Exposed  to 
Fifty  Parts  per  Trillion  2,3,7,8- 
Tetrachlorodibenzo-p-dioxin  (TCDD). 
Toxicol.  Appl.  Riarmacol.  48:A160). 
represents  a  LOAEL  for  adverse 
reproductive  effects.  A  LOAEL  of  0.001 
ug/kg  was  selected,  with  an  uncertainty 
factor  of  1,000  based  upon  an  animal 
study  and  consumption  of  2  liters  of 
water  per  day,  resulting  in  an  AADI  of 
3.5xlO-»mg/L 

The  NAS  [Drinking  Water  and 
Health.  1977.  Vol.  I)  calculated  an  ADI 
of  0.0001  ug/kg  day  based  on  a  13  week 
oral  treatment  study  in  rats  (Kociba,  R.J., 
P.A.  Keeler,  C.N.  Park,  and  P.J.  Gehrlng, 
1976.  2,3,7,8-Tetrachlorodibenzo-p- 
dioxin  (TCDD):  Results  of  a  13-week 
Study  in  Rats.  Toxicol.  Appl.  Pharmacol. 
35:553-574)  using  a  NOAEL  of  0.01  ug/ 
kg/day,  an  uncertainty  factor  of  100  and 
consumption  of  2  liters  of  water  per  day. 

Mutagenicity  tests  have  shown 
conflicting  results  with  inconclusive 
evidence  as  to  the  mutagenicity  of 
2,3,7,8-TCDD.  Animal  studies  have 
demonstrated  the  compound  to  be  a 
potent  animal  carcinogen.  Oral 
administration  of  2,3,7,8-TCDD.  either  in 
the  diet  or  by  gavage,  results  in  the 
production  of  hepatocellular  carcinomas 
in  female  rats  and  both  sexes  of  mice.  In 
the  National  Toxicology  Program 
bioassay  (NTP,  1980.  Bioassay  of  2,3,7.8- 
Tetrachlorodibenzo-p-dioxin  for 
Possible  Carcinogenicity  (Gavage 
Study).  Carcinogenesis  Testing  Program. 
NCI.  NIH,  Bethesda,  MD  and  NTP. 
Research  Triangle  Park,  NC.  Pub.  No. 
82-1785),  rats  and  mice  were  dosed 
twice  weekly  by  gavage  with  2,3,7,8- 
TCDD  in  a  com  oil-acetone  solution.  In 
male  rats,  a  dose-dependent  increase  in 
the  incidence  of  foUicular-cell  adenomas 
or  carcinomas  of  the  thyroid  was 
observed.  In  female  rats,  observed 
increases  in  the  incidence  of 
subcutaneous  tissue  fibrosarcomas, 
adrenal  cortical  adenomas  and 
hepatocellular  carcinomas  were 
observed  only  in  the  high  dose  group. 
Other  studies  have  reported  squamous 
cell  carcinomas  in  both  sexes  of  rats 
and  foUicular-cell  adenomas  of  the 
thyroid  in  both  male  and  female  mice. 

A  number  of  reports  and 
epidemiological  studies  have  attempted 
to  relate  2,3.7,8-TCDD  exposure  to 
human  health  effects.  2,3,7,8-TCDD  has 
been  implicated  as  the  caustive  agent 
for  chloracne,  byperpigmentation. 
altered  liver  function  and  porphyria 
cutanea  tarda  in  humans.  In  addition, 
questions  have  been  raised  regarding  a 
possible  relationship  between  2.3.7.8- 
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TCDD  exposure  and  cancer.  The 
available  studies  do  not  establish  a 
definite  relationship  between  2.3,7,8- 
TCDD  and  the  development  of  tumors  in 
humans,  although  an  association  has 
been  suggested  with  soft-tissue 
sarcomas,  lymphomas,  and  stomach 
cancer.  The  lARC  have  classified  2.3,7.8- 
TCDD  in  Group  2B;  inadequate  evidence 
for  carcinogenicity  in  humans,  sufficient 
evidence  for  carcinogenicity  in  animals 
and  inadequate  evidence  for  activity  in 
short-term  tests.  2.3,7.8-TCDD  has  been 
classified  in  EPA's  Group  B2,  according 
to  EPA's  Proposed  Guidehnes  for 
Carcinogens  Risk  Assessment,  based 
upon  positive  results  in  studies  in  rats 
and  mice. 

EPA's  CAG  has  derived  estimates  of 
risk  from  exposure  to  2.3.7.8-TCDD  in 
drinking  water  based  upon  a 
carcinogenicity  study  consisting  of 
lifetime  feeding  of  2.3,7.8-TCDD  in 
female  rats  (Kociba.  R.J..  D.G.  Keyes,  J.E. 
Berger.  et  aL  1977.  Results  of  a  Two-year 
Chronic  Toxicity  and  Oncogenicity 
Study  of  2.3.7.8-Tetrachlorodiben2o-p- 
dioxin  in  Rats.  Toxicol.  Appl. 
Pharmacol.  46:279-303).  A  q'l  of 
1.56X10*  (mg/kg/day)-«  was  calculated 
by  the  multi-stage  model  for  this  risk 
assessment  This  is  the  geometric  mean 
of  2q*i  calculations  based  on  the  review 
of  tissue  slides  by  two  independent 
pathologists  and  corrected  for  early 
mortality.  The  OHEA  risk  estimate  is 
shown  in  Table  13. 

CAG  {U.3.  EPA.  Health  Assessment 
Document  for  Polychlorinated  Dibenzo- 
p-dioxin.  May  1984.  EPA-600/8-84- 
014A)  has  also  derived  risk  estimates  for 
2.3,7.8-TCDD  based  on  the  same  study 
using  other  models.  The  comparison  for 
a  risk  estimate  from  exposure  to  a 
2,3.7,8-TCDD  level  of  10-»ug/kg/day  is 
given  below: 


Dose  (tig/kg/ 

95  percam  upg«rconMenc«  limil  o( 

modal/am- 
hRmodM' 

Wt»M 

Lofrprot* 

io-»»._. __ 

ISxIO-* 
1.6x10-« 

9.7x10-' 
1.3X10-' 

7  7x10-- 
4.4x10-' 

lO" 

'  Botti  modeti  gave  idenScaf  resutts. 

■  Based  upon  koata  anaiyM  a*  pMtiotogy.  cxjrreded  tor 
ear*y  mortality. 

■Based  i^xm  Squro  K>ttfm  o«  pavwlogy.  conscted  tor 
early  mortality. 

The  EPA  water  quality  criterion  for 
2,3,7,8-TCDD  for  carcinogenic  endpoints 
(U.S.  EPA.  1964.  Ambient  Quality 
Criteria  for  2.3,7,8-TetrachIorodibenzo-p- 
dioxin.  EPA  440/5-80-007)  is  1.3X10"» 
|ig/l  based  on  an  estimated  human 
lifetime  cancer  risk  of  1  xlO'«  and 
assuming  daily  consumption  of  2  liters 
of  water  and  6.5  g  of  fish  and  shellfish. 
The  study  and  statistical  model  used  for 
tJiis  risk  assessment  were  the  same  as 


those  used  for  the  risk  assessment  for 
2,3,7.8-TCDD  previously  described.  The 
FDA  has  issued  a  Health  Advisory 
(FDA.  1983.  Statement  by  S.A.  Miller. 
Director,  Bureau  of  Foods,  FDA.  before 
the  Subcommittee  on  Natural  Resources, 
Agriculture  Research  and  Environment, 
U.S.  House  of  Representatives,  June  30) 
in  which  fish  containing  >50  ppt  2,3,7,8- 
TCDD  should  not  be  consumed  and  fish 
containing  <25  ppt  2.3,7,8-TCDD  do  not 
pose  a  serious  health  concern.  A 
tolerance  of  0.05  ppm  for 
hexachlorophene  methylenebis  (2,3.8- 
trichlorophenol)  in  or  on  feedstock 
cottonseed  has  been  set  with  the 
condition  that  the  technical  grade 
material  contain  no  more  than  0.1  ppm. 
2.3,7.a-TCDD  (40  CFR  180.302). 

2.3,7.8-TCDD  has  not  been  detected  in 
drinking  water  snpplies.  Hie  compound 
is  not  mobile  in  runoff  or  soils  and  has 
not  been  found  in  ground  water  or 
surface  water  that  is  a  potential  source 
of  drinking  water.  Due  to  the  limited 
occurrence  and  potential  for  occurrence 
in  drinking  water,  an  RMCL  and  primary 
regulation  is  not  being  proposed  for 
2,3,7.8-TCDD. 

Question  for  Comment: 

1.  Are  there  any  data  to  suggest  that 
2.3.73-TCDD  is  known  or  likely  to  be 
found  in  drinking  water  supplies? 

3.  Endrin     • 

Endrin  (lA3.4.10.10-hexachloro-«,7- 
epoxy-l,4,4a.  5.6,7,&8a-octa-hydro-l,4- 
endo,endo-53-dimethanoaphthalene; 
CAS  #  72-20-8;  current  MCL  is  0.2  ;ig/l) 
is  a  commercially  used  insecticide  and 
rodenticide.  The  solubility  of  endrin  in 
water  is  0.25  mg/1.  Endrin  is  persistent 
and  is  concentrated  through  the  aquatic 
food  chains. 

Endrin  was  only  widely  used  in  the 
U.S.  The  EPA  issued  a  notice  of 
rebuttable  presumption  against 
registration  and  continued  registration 
(RPAR)  of  endrin-containing  products  in 
1976.  It  included  three  risk 
presumptions — risk  of  significant 
population  reductions  of  non-target 
organisms,  acute  toxicity  to  wildlife,  and 
teratogenicity.  After  review,  the  Agency 
determined  that  the  offsetting  economic, 
social  or  environmental  benefits  were 
not  great  enough,  and  endrin  was 
cancelled  for  a  number  of  uses  and 
registration  for  new  uses  of  endrin  were 
denied.  Endrin  is  presently  registered 
only  for  the  control  of  cutworms, 
grasshoppers  and  moles;  however,  the 
sole  Endrin  manufacturer  has  ceased 
production  for  use  in  the  U.S. 
Environmental  concentrations  of  endrin 
appear  to  be  decreasing  due  to  these  use 
restrictions. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing  endrin 


in  drinking  water  include  the  solvent 
extraction-gas  chromatography 
technique. 

Human  Exposure.  In  FDA's 
compliance  program  report  for  FY  77  on 
pesticides  and  metals,  endrin  was 
detected  in  2.1  percent  of  the  samples 
tested.  In  the  FDA  FY  79  total  dietary 
study  for  adults  and  infants,  no  endrin 
was  detected  in  any  of  the  foods 
sampled.  One  residue  was  detected  in 
an  oils  and  fats  sample  at  a  level  of  1 
Hg/1  for  the  toddler  diet.  According  to 
the  USDA,  in  1982-1983, 0.3  percent  of 
the  fat  tissue  from  various  animal 
species  intended  for  human 
consumption  contained  endrin  levels 
ranging  from  0.01-0.10  /xg/kg. 

Tolerances  for  residues  of  endrin  as 
set  by  EPA's  Office  of  Pesticide 
Programs,  in  or  beets,  broccoli,  brussels 
sprouts,  cabbage,  cauliflower, 
cottonseed,  cucumbers,  eggplant, 
pepper,  potatoes,  squash  and  tomatoes 
are  10  ppm. 

Ambient  air  studies  between  1970- 
1975  reported  endrin  levels  as  high  as 
39.3  ng/m». 

Endrin  is  rarely  detected  in  drinking 
water.  The  compound  has  been  detected 
in  three  surface  water  supplied  drinking 
water  systems  in  one  State.  None  of  the 
surface  or  groimd  water  systems 
analyzed  during  the  NSP  or  the  RWS 
contained  detectable  levels  of  endrin. 
National  compliance  reports  with  the 
NIPDWR  show  that  no  system  sampled 
reported  endrin  in  excess  of  the  MCL  of 
0.2  mg/1. 

Health  Effects.  At  high  dose  levels, 
endrin  has  been  shown  to  accumulate  in 
liver,  brain,  kidneys,  and  fat,  while  at 
lower  dose  levels  endrin  is  quickly 
metabolized  and  eliminated  from  the 
body.  The  major  toxicant  in  mammals  is 
considered  to  be  the  metabohte  12- 
ketoendrin. 

One-day  assessment  were  calculated 
for  endrin  based  upon  a  study  in  squirrel 
monkeys  (Revzin,  196a  Effects  of 
Chronic  Endrin  Administration  on  Brain 
Electrical  Activity  in  the  Squirrel 
Monkey.  Fed.  Proc.  27:697)  where  0.2 
mg/kg  endrin  was  administered  daily 
for  7  days  and  alterations  in  the  EEC 
were  recorded.  No  effects  were  noted  at 
this  dose  for  shorter  term  exposure. 
Using  0.2  mg/kg/day  as  the  NOAEL  for 
1-day  exposure,  an  uncertainty  factor  of 
100  and  consumption  of  1  liter  (child)  or 
2  liters  of  water  (adult)  of  water  per  day, 
1-day  numbers  of  0.02  mg/1  for  a  10  kg 
child  and  0.07  mg/1  for  a  70  kg  adult 
were  calculated. 

Ten-day  assessment  were  calculated 
based  upon  a  study  (Nelson,  et  al.  1956. 
Serum  Alkaline  Phosphatase  Levels, 
Weight  Changes,  and  Mortality  Rates  of 
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Rats  Fed  Endrin.  J.  Agric.  Food  &  Chem. 
4:696)  in  rats  exposed  for  1  or  2  weeks  to 
5  ppm  (0.05  mg/kg/day)  endrin  in  the 
diet.  The  body  weight  of  the  exposed 
animals  was  decreased  relative  to 
controls.  Using  0.05  mg/kg/day  as  a 
NOABL,  an  uncertainty  factor  of  100, 
and  consumption  of  1  liter  (child)  or  2 
liters  of  water  per  day  (adult),  10-day 
numbers  of  0.005  mg/1  for  a  10  kg  child 
and  0.018  mg/1  for  a  70  kg  adult  were 
calculated. 

A  provisional  AADI  for  endrin  was 
derived  based  upon  a  feeding  study 
(Treon,  et  al.  1955.  Toxicity  of  Endrin  for 
Laboratory  Animals.  J.  Agric.  Food  & 
Chem.  3:842)  in  which  dogs  were 
exposed  for  18.7  months  to  1,  3,  or  4  ppm 
endrin  in  the  diet.  Based  on  measured 
food  intake,  the  daily  dose  varied  from 
0.045  to  0.12  mg/kg  bw  for  the  1  ppm 
group,  0.12  to  0.25  mg/kg  bw  for  the  3 
ppm  group  and  0.15  to  0.21  mg/kg  bw  for 
the  4  ppm  group.  Increases  in  heart  and 
kidney  weights  were  noted  at  3  and  4 
ppm  but  not  at  1  ppm.  Using  0.045  mg/kg 
bw  (1  ppm)  as  the  NOAEL,  an 
uncertainty  factor  of  1000  based  upon  an 
animal  study  with  few  animals  per  dose 
level,  and  consumption  of  2  liters  of 
water  per  day.  a  provisional  AADI  of 
0.002  oig/l  was  calculated. 

Endrin  was  not  shown  to  be 
mutagenic  in  microbial  systems  with  or 
without  microsomal  activation.  The 
potential  carcinogenic  effects  of  endrin 
were  evaluated  in  several  animal 
studies.  The  results  were  negative  in 
four  studies,  including  the  National 
Cancer  bioassay  (NCI.  1979.  Bioassay  of 
Endrin  for  Possible  Carcinogenesis. 
Tech.  Rep.  Ser.  12,  NCR-CG-TR-12). 
The  only  study  (Deichmann,  et  al.  1970. 
Tumorigenicity  of  Aldrin,  Dieldrin  and 
Endrin  in  the  Albino  Rat.  Ind.  Med. 
39:426)  reporting  positive  results  was  a 
rat  study  in  which  endrin  was 
administered  at  concentrations  of  0,  0.1, 
5,  20  or  25  ppm.  The  total  number  of 
malignant  tumors  was  increased  in  all 
exposed  groups.  No  more  than  2  tumors/ 
group,  however,  were  reported  for  one 
site.  Moreover,  no  dose  response  was 
apparent  with  the  greatest  number  of 
tumors  occurring  in  the  0.1  ppm  group. 
The  NAS  [Drinking  Water  and  Health, 
1977.  Vol.  I)  have  stated  that  there  are 
insufficient  data  to  permit  a  statistical 
extrapolation  of  cancer  risk  for  endrin 
and  that  endrin  is  a  suspect  animal 
carcinogen.  The  lARC  have  not 
addressed  the  carcinogenicity  of  endrin. 
Endrin  has  been  classified  in  EEA's 
Group  E,  according  to  EPA's  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment,  based  upon  the  negative 
results  from  four  studies  including  the 
NCI  bioassay.  ^ 


EPA's  ambient  water  criterion  for 
endrin  (U.S.  EPA.  1980.  Ambient  Water 
Quality  Criteria  for  Endrin.  EPA/440/5- 
80-047)  for  human  health  is  0.001  mg/1. 
This  was  based  upon  the  same  study 
which  was  used  to  derive  the 
provisional  AAOI  and  a  value  of  0.001 
mg/1  was  recommended  because  it  was 
the  maximum  allowable  concentration 
proposed  by  the  Public  Health  Service 
for  drinking  water.  The  WHO  (1973) 
established  as  a  guideline  a  maximiun 
intake  of  2  jig/kg/day,  or  138.2  ftg/day, 
for  a  69.1  kg  person.  The  WHO  has  not 
established  a  drinking  water  guideline 
for  endrin. 

The  MCL,  under  the  National  Interim 
Primary  Drinking  Water  Regulations,  is 
0.002  mg/1.  The  provisional  AADI  is 
slightly  higher  than  the  interim  MCL  due 
to  the  fact  that  the  provisional  AADI  is 
calculated  based  on  the  measured  food 
intake  of  a  dog,  while  the  MCL  was 
calculated  based  upon  the  assumed  food 
consumption  of  a  dog,  both  based  upon 
the  same  study  (Treon,  et  al.  1955. 
Toxicity  of  Endrin  for  Laboratory 
Animals.  J.  Agric.  Food  &  Chem.  3:842). 

Endrin  is  rarely  detected  in  drinking 
water  and  has  been  cancelled  for  new 
uses.  The  compound  is  not  considered  to 
be  very  mobile  and  thus  EPA  is  not 
proposing  an  RMCL  for  endrin. 

Question  for  Comment: 

1.  Is  there  sufficient  occurrence  and 
potential  for  occurrence  in  drinking 
water  to  propose  an  RMCL  foe  enc&in? 

4.  Hexachlorobenzene 

Hexachlorobenzene  (CAS  #  118-74-1) 
has  a  vapor  pressure  of  1.09  x  10"*  mm 
Hg  (20  'C).  It  has  a  very  low  aqueous 
solubility  (6  ug/1  at  25  °C). 
Hexachlorobenzene  is  no  longer 
produced  in  the  United  States.  However, 
approximately  2  to  5  metric  tons  of 
hexachlorobenzene  are  generated 
annually  as  a  waste  byproduct  of 
chlorinated  solvent  and  pesticide 
production.  The  primary  use  of 
hexachlorobenzene  in  1972  was  as  a 
fungicide.  The  majority  of  these 
formulations  are  no  longer  produced. 
Other  industrial  uses  have  included  dye 
manufacturing,  an  intermediate  in 
organic  synthesis,  porosity  controller  in 
the  manufacture  of  electrodes,  a  wood 
preservative  and  an  additive  in 
pyrotechnic  compositions  for  the 
miUtary.  Since  hexachlorobenzene  is  no 
longer  produced  in  the  United  States, 
commercial  uses  of  hexachlorobenzene 
have  virtually  ceased. 

Analytical  Methods.  Analytical 
methods  available  for  analyzing 
hexachlorobenzene  in  drinking  water 
include  the  solvent  extraction-gas 
chromatography  technique. 


Human  Exposure.  Hexachlorobenzene 
has  been  a  contaminant  of  concern 
because  of  its  occurrence  in  human 
tissue  and  the  milk  from  nursing 
mothers.  The  compound  has  been  found 
in  adipose  tissue  and  milk  of  cattle 
raised  in  the  vicinity  of  industrialized 
regions  in  Louisiana,  and  in  adipose 
tissue  of  sheep  in  western  Texas  and 
California.  Hexachlorobenzene  has  also 
been  found  in  fish  and  birds. 

Hexachlorobenzene  has  been  found  ii 
ambient  air  around  production  sand 
waste  disposal  sites. 

Limited  information  is  available  on 
levels  of  hexachlorobenzene  in  finished 
drinking  water  supplies. 
Hexachlorobenzene  was  detected  in  a 
Regional  survey  in  two  finished  water 
supplies  at  levels  of  4  and  6  ng/1.  In  the 
NSP,  the  compound  was  not  detected. 

Health  Effect.  Hexachlorobenzene  is 
readily  absorbed  and  distributed  to 
tissues  that  have  high  lipid  content  The 
adipose  tissue  accumulates  the  greatest 
concentrations  of  hexachlorobenzene, 
although  bone  marrow  and  skin  also 
accumulate  the  compound. 
Hexachlorobenzene  is  metabolized 
slowly  into  other  chlorinated  benzenes, 
chlorinated  phenols  and  other  minor 
metabolities.  The  excretion  of 
hexachlorobenzene  is  characterized  by 
an  initial  rapid  phase  followed  by  a  very 
slow  phase. 

Chronic  toxicity  studies  in  animals 
have  shown  a  significant  increase  in 
liver  and  kidney  weights  in 
hexachlorobenzene-treated  animals,  as 
well  as  hepatic  and  renal  lesions. 
Increased  prophyrin-levels  in  the  liver 
and  the  urine  have  been  reported  in 
several  species. 

Porphyria  cutanea  tarda  (PCT)  has 
been  associated  with  exposure  of 
humans  to  hexachlorobenzene.  An 
epidemic  of  hexachlorobenzene-induced 
PCT  occurred  in  Turkey,  from  exposure 
during  1955  to  1959  to  contaminated 
seed  wheat  used  for  food.  It  has  been 
estimated  that  0.05  to  0.2  g  of 
hexachlorobenzene  was  consumed  per 
day.  PCT  is  a  disease  of  disturbed 
porphyrin  metabolism  manifested  by 
cutaneous  lesions  and 
hyperpigmentation.  Follow-up  studies 
conducted  20  to  25  years  after  the  onset 
of  porphyria  showed  that  a  few  patients 
still  had  active  porphyria,  whereas 
greater  than  50  percent  exhibited 
hyperpigmentation,  scarring  and  other 
signs  of  hexachlorobenzene  toxicity. 
Hexachlorobenzene  residues  were  also 
found  in  the  blood,  fat  or  breast  milk  of 
some  patients. 

One-day  and  10-day  assessments 
were  calculated  based  on  a  study 
(Kuiper-Goodman,  et  al.  1977.  Subacute 
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Toxicity  of  Hexachlorobenzene  in  the 
Rat.  Toxicol.  Appl.  Pharmacol.  40:529- 
549)  where  porphyrin,  liver  lesions  and 
other  toxic  effects  were  found  in  rats  fed 
hexachlorobenzene  for  15  weeks  and 
held  to  48  weeks.  Using  a  NOAEL  of  0.5 
mg/kg.  an  uncertainty  factor  of  100  and 
consumption  of  1  liter  (child)  or  2  liters 
(adult)  of  water  per  day,  1-day  and  10- 
day  assessments  of  0.050  mg/1  for  a  10 
kg  child  and  ai75  mg/l  for  a  70  kg  adult 
were  calculated. 

An  AADl  was  calculated  for 
hexachlorobenzene  based  upon  a  130 
week  feeding  study  in  rats  (Arnold,  et  al. 
1383.  Long-term  Toxicology  of 
Hexachlorobenzene  in  the  Rat.  In 
preparation).  A  NOAEL  of  1.8  ppm 
(0.084  big/kg/day)  was  selected  based 
upon  liver  and  kidney  lesions  and 
increased  mortality  at  higher  doses.  An 
uncertainty  factor  of  100  was  applied 
and  consumption  of  2  liters  of  water  per 
day.  resulting  in  an  AADl  of  0.029  mg/1. 

Hexachlorobenzene  has  not  been 
shown  to  be  mutagenic  in  the 
Salmonella  histidine  reversion  assay, 
but  was  reported  mutagenic  in  a  yeast  S. 
cerevisiae  assay.  Hexachlorobenzene 
has  been  shown  to  be  carcinogenic  in 
animal  studies,  showing  an  increased 
incidence  of  malignant  tumors  of  the 
liver  in  hamsters  and  rats,  as  well  as 
inducing  hepatomas  in  mice,  rats  and 
hamsters. 

The  L\RC  has  classiHed 
hexachlorobenzene  in  Croup  2B: 
inadequate  evidence  for  carcinogenicity 
in  humans  and  sufficient  evidence  for 
carcinogenicity  in  animals. 
Hexachlorobenzene  has  been  classified 
in  EPA's  Group  B2,  according  to  EPA's 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  based  upon  positive 
results  in  studies  in  rats,  mice  and 
hamsters. 

The  NAS  [Drinking  Water  and 
Health,  1983.  Vol.  V)  calculated  upper  95 
percent  limits  of  cancer  risk  based  on 
carcinogenicity  data  in  a  study  with 
male  and  female  mice.  In  the  external 
review  draft  of  the  EPA  Health 
Assessment  Document  for  Chlorinated 
Benzenes  (April  1964.  EPA-600/8-64- 
015A),  the  GAG  has  calculated  risk 
estimates  based  on  hepatocellular 
carcinomas  in  a  lifetime  dietary  feeding 
study  with  female  rats  using  them  95 
percent  upper  limit  of  the  multi-stage 
model.  The  study  used  by  CAG  is  more 
recent  and  the  CAG  niunber  gives  a 
more  conservative  risk  estimate.  The 
NAS  and  CAG  risk  estimates  are  shown 
in  Table  13. 

Point  estimates  95  percent  upper  limit 
estimates  bawd  on  several  models  were 
also  calculated  by  the  CAG.  Using  a 
lifetime  exposure  to  04)  mg 


hexachlorobenzene/kg  body  weight/ 
day,  these  estimates  are  as  follows: 
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The  WHO  guideline  for 
hexachlorobrazene  (1984)  is  0.01  ^g/1 
based  upon  a  risk  of  one  additional  case 
of  cancer  per  100,000  population, 
assuming  a  daily  consumption  of  2  hters 
of  drinking  water. 

Hexachlorobenzene  has  rarely  been 
detected  in  drinking  water  and  the 
compound  is  not  considered  to  mobile. 
For  these  reasons.  EPA  is  not  proposing 
a  primary  regulation  for  the  compound. 

Question  for  Comment: 

1.  Is  there  sufficient  occurrence  and 
potential  for  occurrence  in  drinking 
water  to  propose  an  RMCL  for 
hexachlorobenzene? 

5.  Simazine 

Simazine  (6-chloro-N,N'-diethyl-1.3.5- 
triazine-2.4-diamine;  CAS  #  122-34-9)  is 
a  herbicide  applied  to  field  crops  and  on 
non-agricultural  sites.  Irrigation  or 
rainfall  moves  the  chemical  into  the  root 
zone  of  weeds  where  it  is  active.  It  may 
also  be  used  as  an  algacide  or  to  control 
submerged  weeds.  Because  simazine 
has  a  low  vapor  pressure,  there  is  little 
tendency  for  simazine  to  enter  air 
directly  during  and  following 
application,  spillage  or  disposal.  In  the 
U.S..  approximately  61  percent  of 
simazine  is  applied  in  commercial 
agricultural  operations;  39  percent  is 
applied  to  non-agricultural  sites  (aquatic 
applications  included). 

Analytical  Method.  Analytical 
methods  available  for  analyzing 
simazine  in  drinking  water  include  the 
solvent  extraction-gas  chromatography 
technique. 

Human  Exposure.  There  are  few  data 
on  the  levels  of  simazine  in  the  U.S.  food 
supply.  Six  domestic  food  samples  were 
analyzed  for  simazine  in  the  FDA  FY  77 
pesticides  and  metals  program.  None  of 
these  samples  contained  simazine  levels 
in  excess  of  the  quantitation  limits 
(between  10  and  100  fig/kg). 


No  data  were  found  on  the  levels  of 
simazine  in  air. 

Simazine  has  been  reported  in 
drinking  water  from  suriface  supplies.  In 
the  NSP,  conducted  from  June  1977- 
March  1981, 12  percent  of  finished 
drinking  water  samples  collected  from 
surface  water  systems  contained 
simazine;  levels  ranged  from  ai-4.4  /i.g/ 

Levels  of  simazine  ranging  from  0.026- 
0.883  /ig/1  were  detected  in  five  drinking 
water  samples  collected  from  a  surface 
water  supply  in  one  State  during  peak 
periods  of  pesticide  usage  and  maximum 
pesticide  export. 

Simazine  concentrations  reported  for 
drinking  water  samples  collected  from 
three  treatment  plants  in  another  State 
in  1983  ranged  from  0.077-0.30  fig/l; 
peak  concentrations  ranged  from  0.13- 
0.63  /xg/I  for  the  three  reports. 

Simazine  has  also  been  found  in 
ground  water.  One  of  the  12  ground 
water  systems  sampled  in  the  NSP 
contained  1  ^g/1.  Six  out  of  166  wells  in 
California  were  found  to  be 
contaminated  at  levels  between  0.5-3.5 
M8/1-  I 

Health  Effects.  There  is  a  lack  of  data 
on  the  health  effects  of  simazine  in 
animals  and  humans.  In  one  study  (U.S. 
EPA,  1976.  Draft  Report,  Initial  Scientific 
and  Microeconomic  Review.  Simazine. 
Office  of  Pesticide  Programs,  EPA 
Contract  No.  68-01-1904),  simazine  fed 
to  rats  for  2  years  at  l.a  10  and  100  mg/1 
did  not  produce  any  difference  between 
treated  and  control  animals  in  gross 
appearance  or  behavior. 

The  NAS  (Drinking  Water  and 
Health,  1977.  VoL  I)  calculated  an  ADI 
for  simazine  based  upon  an  80  week 
study  (EPA.  No.  68-01-1904)  in  mice  in 
which  a  dose  of  215  mg/kg/day  was 
shown  to  result  in  an  incidence  of 
hepatomas  of  4.2  percent  in  controls  and 
5.6  percent  in  simazine  treated  animals. 
An  ADI  of  0.215  mg/kg/day  was 
determined  based  upon  215  mg/kg/day 
as  a  LOAEL  and  an  uncertainty  factor  of 
1.000  based  upon  an  animal  study. 

Simazine  was  negative  in 
mutagenicity  studies  with  four  strains  of 
Salmonella  typhimurium  and  the  results 
of  carcinogenicity  studies  on  the 
compound  have  been  inconclusive.  The 
lARC  has  not  evaluated  the 
carcinogenicity  of  simazine.  Simazine 
has  been  classified  in  EPA's  Group  D, 
according  to  EPA's  Proposed  guidelines 
for  Carcinogen  Risk  Assessment,  based 
upon  inadequate  data  from  animal 
studies. 

Due  to  inadequate  toxicology  data,  an 
RMCL  and  primary  regulation  will  not 
be  proposed  for  simazine.  The  study 
used  by  the  NAS  to  calculate  an  ADI 


has  since  been  found  to  be  invalid  and 
no  new  data  are  available  to  determine 
anAkADl. 

6.  Other  SOCs 

Adipates,  dalapon,  dibromomethane, 
dinoseb,  diquat,  endothall,  glyphosate. 
hexachlorocyclopentadiene,  PAHs, 
phthalates,  picloram,  1,1,2- 
trichloroethane  and  vydate  were 
included  in  the  list  of  SOCs  under 
consideration  for  Revised  Regulations  in 
the  ANPRM.  Data  collection  efforts  on 
occarrence/human  exposure  and 
potential  health  effects  have  not  yet 
been  completed  on  these  substances  and 
these  SOCs  will  be  considered  in  later 
phases  of  the  Revised  Regulations. 

IX.  Impact  of  This  Regalation 

The  proposal  of  an  RMCL  is  different 
than  proposal  of  an  MCL  in  that  an 
RMCL  is,  by  law,  to  be  based  only  on 
health  and  safety  considerations,  while 
an  MCL  is  to  take  costs  into 
consideration.  Therefore,  this  RMCL 
proposal  notice  does  not  include  an 
analysis  of  the  economic  impacts  of 
various  possible  RMCLs.  However,  the 
probable  impacts  of  the  various  MCL 
alternatives  will  be  analyzed  and 
reported  at  the  time  an  MCL  is 
proposed. 

The  report  will  include  an  analysis  of 
the  impacts  of  the  various  alternatives 
on  the  water  supply  industry  vis-a-vis 
capital  costs  of  technology,  operating 
and  maintenance  co8t»  and  the 
feasibility  of  fmancing  new  treatments. 
Additionally  impacts  on  the  consumer 
and  the  nation  as  a  whole  wiQ  be 
analyzed. 

Under  the  Regulatory  Flexibihty  Act,  5 
U.S.C.  801  et  seq.,  I  certify  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  action  will  have 
no  economic  impact  because  these  are 
non-enforceable  health  goals. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  proposed  action  does  not 
constitute  a  "major"  regulatory  action 
because  it  will  not  have  a  major 
financial  or  adverse  impact  on  the 
community  and  it  ia  a  non-enforceable 
action.  This  regulation  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291. 

There  are  no  paperwork  burdens 
associated  with  this  regulation,  and 
there  are  no  information  collection 
requirements  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act  (144 
U.S.C.  3501  et  seq.]. 


X.  Public  Docket 

All  supporting  materials  pertinent  to 
the  development  of  this  proposal  are 
included  in  the  Public  Docket  located  at 
EPA  headquarters,  Washington,  DC.  The 
Public  Docket  is  available  to  the  public 
and  the  public  should  contact  the 
Dimking  Water  Regulations  Docket 
Manager  for  access.  It  would  have  been 
desirable  to  publish  in  this  notice  the  list 
of  supporting  materials,  but  the  Public 
Docket  is  voluminus  and  a  listing  of  the 
documents  in  this  notice  would  be  much 
too  long.  However,  references  on 
occurrence  of  chemicals  in  drinking 
water,  analytical  methods  and  health 
effects  criteria  docimient  are  cited 
below  as  these  docimients  provide 
summaries  of  data  used  in  determining 
the  proposed  RMCLs.  Other  matertala  in 
the  Public  Docket  include  such 
documents  as  the  following: 

•  Public  conmients  on  the  ANPRM. 

•  Transcript  of  the  December  13, 1983, 
Public  Meeting. 

•  Report  and  background  materials 
for  the  four  public  workshops.  Fall  1983. 

•  Transcripts  and  minutes  of  NDWAC 
Meetings. 

•  Summaries  of  meetings,  telephone 
calls  from  outside  EPA. 

•  Letters  to/from  public. 

•  Technical  Reports. 

•  Other  supporting  materials. 
For  each  inorganic  and  organic 

chemical  for  which  RMCLs  are 
proposed,  a  health  effects  criteria 
docimient  has  been  prepared  and  is 
available  to  the  public.  For  example,  a 
typical  reference  Usting  would  be  as 
follows: 

EPA,  Office  of  Drinking  Waler,  Criterie  and 
Standards  Division,  Draft  Health  Effects 
Criteria  Document  for  Lead,  September 
1984. 

Similarly,  docimients  summarizing  the 
occurrence  of  inorgam'c  and  organic 
diemicals  in  drinking  water  have  been 
prepared  for  each  chemical  for  which 
RMCLs  are  proposed.  Individual 
documents  have  been  prepared  for 
inorganic' chemicals  whereas  one 
document  including  all  organic 
chemicals  has  been  prepared.  A  tjrpical 
reference  listing  for  the  inorganics 
occurrence  document  would  be  as 
follows: 

EPA,  Office  of  Drinking  WaUr.  Criteria  and 
Standards  Division,  Draft  Occurrence/ 
Exposure  of  Lead  in  Drinking  Water, 
September  1984. 

The  SOC  occurrence  document  is 
referenced  as  follows: 


EPA.  Office  of  Drinking  Water.  Criteria  and 
Standards  Division.  Draft  Occurrence/ 
Exposure  of  Synthetic  Organic  Chemicals 
(including  pesticides)  in  Drinking  Water, 
Septeml>er  1984. 

Summaries  of  the  analytical  methods, 
occurrence  in  drinking  water  and  health 
effects  in  a  single  document  have  been 
prepared  for  each  microbial 
contaminant  for  which  RMCLs  are 
proposed.  A  typical  reference  listing 
would  be  as  follows: 

EPA  Office  of  Drinking  Water,  Criteria  and 
Standards  Divisioa  "Analytical 
Metiiods,  Occurrence,  and  Health  Effects 
of  Total  Conforms  in  Drinking  Water, 
September  1984. 

Other  pertinent  references  available 
in  the  public  docket  include  the 
following: 

"Standard  Methods  for  the  Examination  of 
Water  and  Wastewater,"  15th  Edition, 
American  Public  Health  Association, 
American  Water  Worlcs  Association. 
Water  Polhstion  Control  Federatioa  1975. 

Annual  Book  of  ASTM  Standards.  Part  31 
Water,  American  Society  for  Testing  and 
Materials.  1916  Race  Street,  Philadelphia, 
Pennsylvania  19103. 

Bellar,  T.A..  Lichtenberg,  J.J.  'The 

Determrnation  of  Halogenated  Chemical 
Indicators  of  Industrial  Contamination  in 
Water  by  the  Purge  and  Trap  Method: 
Method  502.2."  U.S.  EPA  EMSL  ««)0/4- 
81-059. 

Bellar,  T.A.,  Lichtenberg,  |.|.  'The  Analysis  of 
Aromatic  Chemicals  in  Water  by  the 
Purge  and  Trap  Method:  Method  503.1," 
U.S.  EPA  EMSL  EPA  600/4-81-057. 

EPA,  EMSL.  '^Methods  for  Chemical  Analysis 
of  Water  and  Wastes"  (EPA  600/4-7^ 
020.  March  1979).  Available  from  ORD 
Publications.  CERI,  EPA.  Cincinnati. 
Ohio  45288. 

National  Academy  of  Sciences.  "Drinidng 
Water  and  Health.  Volome  I  (1977),  Q 
(1980).  Ill  (1981).  IV  (1981).  V  (1983). 

lARC.  1979.  lARC  Monographs  on  the 
evaluation  of  the  carcinogenic  risk  of 
chemicals  to  humans:  some  hak)genated 
hydrocarl)ona.  Vol.  20: 14-15. 

lARC,  Approaches  to  Classifying  Chemical 
Carcfaiogens  According  to  Mechanism  of 
Action,  Technical  Report  No.  83/001. 
April  1S83. 

NCI,  "Policy  of  Risk  Assessment  of  the 
Health  Effects  of  Hazardous  Elxposures 
to  Popralations,"  Subcommittee  on 
Environmental  Carcinogens,  National 
Cancer  Advisory  Board.  1983. 

Assessment  of  Microbiology  and  Turbidity 
Standards  for  Drinking  Water 
(Workshop  Proceedings).  EPA.  ODW, 
1983. 

Evaluation  of  the  Microliiology  Standards  for 
Drinking  Water.  NTIS,  Accession  No.  PB 
297119. 

49  Federal  Registar,  46294  [November  23, 
1984).  EPA's  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment 

The  above  health  effects  criteria 
documents  and  summary  documents  for 
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the  microbials  are  available  for  viewing 
at  EPA  headquarters  or  in  any  of  the  ten 
EPA  regional  offices  as  listed  in  the 
beginning  of  the  notice.  Copies  of  these 
documents  can  be  obtained  for  a  fee  at 
NTIS,  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road.  Springfield, 
Virginia  22161.  The  toll  free  telephone 
number  is  800/336-4700;  local  703/487- 
4650. 

XI.  Request  for  Public  Comment 

EPA  requests  public  analysis, 
comments  and  information  on  all 
aspects  of  this  proposal.  The  questions 
for  which  comment  is  being  specifically 
solicited  are  hsted  below.  Comment  will 
be  of  great  assistance  to  EPA  in 
formulating  a  protective  and  practical 
approach  to  reducing  human  exposure  to 
contaminants  in  drinking  water. 

•  Is  the  regulatory  approach  in  this 
proposal  appropriate  under  the  SDWA, 
i.e..  set  regulations  for  contaminants  (1) 
that  pose  a  health  risk  to  consumers  hi 
drinking  water,  and  (2)  that  have  the 
potential  for  occurring  in  drinking  water 
(e.g.,  pesticides  registered  for  use  in  or 
near  drinking  water  supplies)  or  that  are 
known  to  occur  on  a  regional  or  national 
basis  but  not  necessarily  at  (a)  high 
frequencies  or  (b)  high  levels. 

This  approach  would  result  in  a 
comprehensive  list  Df  regulated 
contaminants  which  would  provide  a 
standard  by  which  to  assess  drinking 
water  when  contamination  is  found. 
Inherent  in  this  approach  is  full  public 
participation  in  the  standard  setting 
process.  The  alternate  regulatory 
approach  which  would  set  regulations 
for  contaminants  that  pose  a  health  risk 
in  drinking  water  but  only  for  those 
contaminants  detected  at  relatively  high 
frequencies  at  levels  near  the  level  of 
health  concern.  Health  Advisories 
would  be  provided  as  needed  for  those 
contaminants  for  which  regulations 
were  not  developed. 

•  Do  the  proposed  RMCLS  represent 
a  level  such  that  "no  known  or 
anticipated  adverse  effect  would  result 
with  an  adequate  margin  of  safety"? 
— Is  the  three-category  approach  for 

setting  RMCLs  an  acceptable 
method  for  factoring  strength  of 
evidence  in  the  RMCL 
determinations? 

—Are  the  classifications  of  the 

chemicals  scientifically  acceptable? 

—For  non-carcinogens,  is  the  approach 
and  actual  studies  used  for 
computing  the  AADIs  scientifically 
acceptable?  Are  the  safety  factors 
used  in  the  ADI  calciilcation  for 
each  contaminant  scientifically 


acceptable?  Where  data  are  not 
available,  is  providing  for  an 
assumed  contribution  of  20  percent 
from  drinking  water  appropriate? 

— Should  RMCLs  for  probable  human 
carcinogens  be  set  at  zero?  If 
RMCLs  are  set  at  zero,  what 
guidance,  if  any,  should  be  provided 
on  the  actually  attainable  target 
levels  in  drinking  water? 

—For  compounds  with  equivocal 

evidence  of  carcinogenicity,  should 
the  RMCLs  be  set  based  upon 
AADIs.  cancer  risk  levels  or  some 
other  method? 

•  The  term  "Acceptable  Daily  Intake" 
or  "ADI"  has  been  criticized  as 
connotating  an  "acceptable"  level  of 
exposure  to  which  tmy  level  greater  than 
the  ADI  is  "unacceptable".  This  is 
contrary  to  the  views  of  most  scientists 
who  generally  interpret  the  ADI  as  a 
"ballpark  figure"  which  represents  a 
level  of  exposure  which  is  not  likely  to 
result  in  adverse  effects  in  humans.  It  is 
viewed  as  a  soft  estimate  in  that 
exposures  somewhat  higher  than  the 
ADI  are  generally  not  expected  to  result 
in  adverse  effects;  only  if  the  ADI  is 
significantly  exceeded  would  one  expect 
such  negative  consequences. 

In  order  to  help  prevent 
misinterpretation,  the  term  "ADI"  could 
be  replaced  with  the  term  "reference 
dose".  This  term  was  derived  based 
upon  the  process  of  generating  the  ADI 
in  which  the  NOAEL  based  upon  animal 
data  is  divided  by  an  uncertainty  factor 
to  generate  a  human  dose.  This  derived 
human  dose  then  serves  as  a  point  of 
reference,  a  benchmark  against  which 
other  human  doses  are  compared. 

Comment  is  requested  on  the  use  of 
the  term  "Reference  Dose"  to  replace 
ADL 

•  The  term  "Adjusted  Acceptable 
Daily  Intake"  or  "AADI"  has  been  used 
to  represent  a  total  allowable  exposure 
as  measured  in  mg/1  drinking  water,  but 
is  derived  directly  from  the  ADI  which  is 
measured  in  mg/kg  body  weight/day. 
This  modification  of  units  of  , 
measiirement  for  a  concept  that  is 
traditionally  expressed  in  mg/kg/day 
has  led  to  some  confusion  and  criticism, 
particulary  from  the  toxicological 
community.  It  has  been  proposed  that  a 
more  appropriate  term  be  created,  such 
as  "Drinking  Water  Equivalent  Level 
(DWEL)  or  "Drinking  Water  ADI" 
(DWADI).  These  terms  would  allow  a 
shift  to  a  medium-specific  unit  (mg/1 
drinking  water)  and  define  a 
concentration  in  drinking  water  which, 
during  the  entire  lifetime  of  the  human. 


would  be  estimated  to  be  without 
appreciable  risk. 

Comment  is  requested  on  the  use  of 
the  terms  "Drinking  Water  Equivalent 
Level"  or  "Drinking  Water  ADI"  to 
replace  AADI. 

•  How  should  exposure  to  multiple 
contaminants  in  drinking  water  be 
addressed  to  in  the  Revised 
Regulations?  Because  of  concerns  of 
synergistic  effects  should  a  RMCL  and 
MCL  be  set  for  total  SOCs  or  total  lOCs? 

•  Are  the  levels  proposed  for  RMCLs 
for  microbial  contaminants  appropriate? 

"  Is  the  approach  being  proposed  for 
Giardia  and  viruses  which  would  set 
RMCL  and  MCLs,  and  monitoring  but 
also  require  a  treatment  technique 
regulation  of  filtration  and  disinfection 
for  surface  waters  and  disinfection  for 
ground  waters  appropriate?  The  public 
water  system  would  have  a  choice  of 
meeting  the  MCLs  vs.  the  treatment 
technique  requirement.  What  criteria 
would  be  appropriate  upon  which  to 
base  a  variance  from  the  treatment 
technique  requirements  for  surface 
water  systems?  for  ground  water 
systems? 

•  Should  certain  types  of  non- 
community  systems,  such  as  schools  and 
factories,  be  required  to  meet  the  MCLs 
that  apply  to  community  water  systems? 

•  Are  the  cited  analytical  methods 
cited  available  (i.e..  economically  and 
technologically  feasible)  to  ascertain  the 
level  of  those  contaminants  for  which 
RMCLs  are  proposed? 

A  public  hearing  will  be  held  at  EPA 
in  Washington,  DC.  on  January  28  and 
29, 1988.  in  Conference  Room  1,  adjacent 
to  the  Washington  Information  Center 
for  the  interested  public  to  conmient  and 
provide  information  and  data  on  these 
proposed  regulations. 

EPA  recognizes  that  many  significant 
scientific  and  regulatory  questions  of  the 
issue  of  the  control  of  contaminants  in 
drinking  water.  The  Agency  has 
attempted  in  this  proposal  to  portray 
current  scientific  uncertainties  in  a 
measured  and  objective  manner.  In  this 
way,  any  data  gaps  or  errors  in  logic 
which  may  exist  can  be  identified  and 
corrected.  Careful  review  of  and 
thoughtful  comment  on  the  information 
in  this  proposal  and  reference  materials 
is  encouraged. 

Listo  of  Subjects  in  40  CFR 141 

Chemicals,  Intergovernmental 
relatives.  Radiation  protection. 
Reporting  and  record  keeping 
requirements.  Water  supply. 
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Dated:  October  10, 1985. 
Lee  Thomas, 
Administrator. 

Appendix  A — Summary  of  Public 
Comments  Pertinent  to  the  Proposed 
Recommended  Maximum  Contaminant 
Levels  (RMCL8)  for  Organic,  Inorganic 
and  Microbial  Contaminants  in  Drinking 
Water 

The  following  is  a  summary  and 
discussion  of  the  principal  public 
comments  to  EPA's  proposed  rule  for  the 
establishment  of  RMCLs  for  organic, 
inorganic,  and  microbial  contaminants 
in  drinking  water.  EPA  specifically 
solicited  comments  on  the  fonowing 
issues  in  its  October  5, 1983,  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM): 

1.  Is  the  three-tiered  approach 
appropriate?  What  criteria  should  be 
used  to  determine  which  contaminants 
should  be  in  each  category? 

2.  For  which  contaminants  sboukl 
regulations  be  set?  Into  which  category 
should  the  contaminants  be  included: 
Category  I.  Category  II,  of  Category  III 
as  described?  What  levels  for  the 
RMCLs  would  be  appropriate? 

3.  Should  a  treatment  technique 
requirement  of  disinfection  be  set  for  all 
ground  water  systems?  Should  a 
treatment  technique  requirement  of 
filtration  be  set  for  surface  water 
systems? 

4.  Is  using  the  AOI  an  appropriate 
method  for  establishing  R^CLs  for  non- 
carcinogens? 

5.  What  safety  factors  should  be  used 
in  conjunction  with  chronic  toxicity  data 
in  setting  I^CLs  for  non-carcinogens? 

6.  What  approach  should  be  used  to 
set  RMCLs  for  carcinogens? 

7.  Is  waiving  certain  MCLs  when 
susceptible  populations  are  not  affected 
an  appropriate  approach? 

8.  Should  separate  or  different  MCLs 
be  considered  for  certain  contaminants 
for  non-commimity  water  systems? 

9.  Are  analytical  methods  available 
for  contaminants  under  consideration? 

EPA  received  133  written  comments 
during  the  90 -f  day  public  comment 
period  and  three  statements  were 
presented  at  the  public  meeting  held  in 
Washington,  D.C.,  on  December  13, 1963. 
The  statements  presented  at  the  public 
meeting  have  been  incorporated  with 
the  written  comments  submitted.  These 
135  comments  included  62  industries 
and  industry  associations,  33  water 
utilities,  11  state  governments  and  state 
organizations.  6  public  interest  groups,  4 
private  citizens  and  11  from  other 
groups  including  some  federal 
government  agencies. 

The  following  discussion  summarizes 
comments  pertinent  to  the  RMCL 


proposal  (i.e.,  primarily  occurrence, 
health  effects,  and  analytical  methods) 
received  on  the  ANPRM  for  revised 
drinking  water  regulations.  Comments 
on  such  items  as  monitoring  and  GAT 
are  pertinent  to  MCLs  and  will  be 
summarized  in  the  MCL  proposal. 

(1)  Is  the  three-tiered  approach 
appropriate?  What  criteria  should  be 
used  to  determine  which  contaminants 
should  be  in  each  category? 

Thiriy-four  comments  addressed  this 
issue.  Tlie  majority  of  commenters 
favored  the  tlu-ee-tiered  approach 
because  this  is  a  soimd  regulatory 
approach  n^ch  offers  States  monitoring 
flexibility  and  permits  States  to  optimize 
available  resources.  Most  of  these 
commenters  agreed  with  the  criteria  for 
each  category,  as  stated  in  the  ANPRM. 
A  few  commenters  su^ested  some 
recommendations  to  this  approach,  as 
outlined  in  the  ANPRM,  which  included: 

•  retain  the  distinction  between 
community  and  non-commimity  water 
supplies; 

•  additional  categories  should  be 
added  in  the  future,  if  necessary;. 

•  Category  I  should  read,  "have  an 
adverse  effect,"  not  "may  have  an 
adverse  effect"; 

•  monitoring  frequency  for  Category 
II  chemicals  should  be  established  by 
the  State  using  guidelines  set  by  EPA; 

•  monitoring  should  be  based  on 
geographical  areas  within  a  State,  type 
and  source  of  supply,  historical  data, 
and  system  size;  and 

•  a  national  monitoring  program 
should  be  carried  out  before 
categorizing  the  chemicals. 

A  few  commenters  did  not  favor  the 
three-tiered  approach.  One  commenter 
felt  "the  concept  is  needlessly 
complicated  and  may  result  in  a  lengthy, 
unreasonable,  and  superfluous  debate 
over  which  category  a  chemical  should 
be  in."  They  suggested  only  two 
categories — MCL  or  no  MCL  Their 
reasoning  was  that  primacy  agencies 
could  adjust  monitoring  requirements. 
Furthermore,  they  recommended  EPA 
put  a  time  limit  on  the  applicability  of 
health  advisories  so  they  will  either  be 
updated,  estabUsh  a  MCL  if  necessary 
or  withdraw  the  health  advisory  and 
provide  reasons  for  doing  so.  Some  of 
the  other  commenters  who  did  not  favor 
this  approach  were  also  concerned 
about  the  health  advisory  program  but 
for  different  reasons.  They  felt  that  the 
health  advisories  were  being  misused  by 
other  EPA  program  offices  and  they  go 
beyond  the  statutory  authority  of  the 
Safe  Drinking  Water  Act  (SDWA), 
which  does  not  provide  for  a  program  of 
quasi-regulatory  guidance  to  state  and 
local  officials.  Their  recommendations 
were  for  health  advisories  to  receive 


independent  scientific  peer  review  and 
for  the  SDWA  to  be  amended  to 
formalize  the  healdi  advisory  process. 

(2)  For  which  contaminants  should 
regulations  be  set?  Into  which  category 
should  the  contaminants  be  included: 
Tier  I,  Tier  II  or  Tier  III  as  described? 
What  levels  for  the  RMCLs  would  be 
appropriate? 

The  majority  of  written  comments 
received  addressed  which  contaminants 
should  regulations  be  set,  speci^cally 
MCLs.  The  comments  received  did  not 
distinguish  between  RMCLs  and  MCLs, 
however,  it  is  appropriate  to  discuss  for 
which  contaminants  should  regulations 
be  set  for  even  though  the  comments 
pertain  to  MCLs,  not  RMCLs. 
Concerning  occurrence  data,  five 
commenters  felt  EPA  should  broaden  its 
data  base.  A  single,  large  scale  survey  to 
determine  the  occurrence  of  the  various 
constituents  was  suggested.  Occurrence 
studies  should  be  broadened  to  include 
statistically  valid,  geographically 
randomized  sample  of  every  system 
size,  including  ground  and  surface  water 
sources.  It  was  also  proposed  that  E^'A 
adopt  a  chemical  data  reporting  system 
for  all  substances  identified  under  other 
PEA  programs.  EPA  rtuMild  then  provide 
this  information  to  the  primacy  agencies. 

Sixteen  comments  addressed  the  tier 
in  which  the  contaminants  should  be 
included:  Tier  I,  Tier  U  or  Tier  UL  The 
majority  of  commenters  leLi  that  the 
turbidity  and  total  coliform  standards 
should  be  in  Tier  I  to  protect  against 
waterbome  disease.  The  inorganic 
chemicals  currently  regulated  by  EPA 
were  placed  predominantly  in  Tier  II  to 
allow  for  monitoring  flexiMlity,  but  a 
few  commenters  recommended  deleting 
a  few  of  the  MCLs  and  developing 
health  advisories  instead  (Tier  III).  The 
several  contaminants  listed  in  the 
ANPRM  that  were  already  included  in 
the  secondary  drinking  water 
regulations  were  all  placed  in  Tier  III 
along  with  several  other  inorganic 
chemicals.  A  few  commenters  felt  that 
the  synthetic  organic  chemicals  should 
either  be  in  Tier  II  or  III,  depending  on 
occurrence  and  adverse  health  effects 
information.  The  distribution  of 
chemicals  for  Tier  I,  II  and  III  was  as. 
follows: 
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In  order  to  present  a  summary  of  the 
comments  which  addressed  which 
contaminants  should  regulations  be  set. 
the  discussion  will  be  summarized  per 
chemical. 

Inorganics 

Arsenic 

Eleven  commenters  addressed  the 
present  arsenic  MCL  of  0.05  mg/1.  The 
majority  of  commenters  felt  the 
standard  should  remain  the  same 
because  it  appears  that  both  valences 
are  toxic  and  there  is  no  available 
analytical  method  to  differentiate. 
However,  three  commenters  felt  that 
due  to  differing  toxicities,  separate 
MCLs  for  trivalent  and  pentavalent 
arsenic  should  be  established,  if  an 
acceptable  means  of  analysis  is 
available  to  differentiate  the  two 
compounds. 

Two  commenters  felt  the  MCL  should 
be  deleted  and  EPA  should  prepare  a 
Health  Advisory.  Their  reasoning  is  that 
studies  have  been  done  in  their  cities 
because  they  have  levels  of  arsenic  in 
their  drinking  water  above  the  MCL  The 
results  of  these  studies  have  shown  no 
ill-effects  from  ingesting  these  arsenic 
levels  over  many  years. 

Barium 

Twenty-five  commenters  addressed 
the  present  barium  MCL  of  1.0  mg/1.  One 
commenter  submitted  detailed  scientific 
information  on  bariimi,  which  has  been 
considered  by  EPA.  The  majority  of 
commenters  felt  the  barium  MCL  should 
be  raised  to  4.7  mg/1,  which  is  the  level 
the  National  Academy  of  Sciences 
recommended  in  Drinking  Water  and 
Health,  Vol.  4.  These  commenters 
supported  this  position  because  an 
absorption  factor  of  20  percent  was 
used,  even  though  conservative,  rather 
than  90  percent  which  was  used  for  the 
present  MCL  These  commenters  felt 
that,  "there  is  no  evidence  in  humans 
that  gastrointestinal  absorption  rates 


are  significantly  different  for  adults  or 
children".  They  also  questioned  using 
the  new-bom  rat  as  a  model  for 
children.  Furthermore,  they  felt  that  the 
possible  role  of  barium  and 
cardiovascular  disease  may  not  be 
supported  since  they  are  based  on 
intravenous  studies. 

Six  commenters  felt  that  the  standard 
should  remain  the  same,  whereas,  two 
commenters  felt  the  standard  should  be 
deleted.  No  reasons  were  stated  for 
either  position. 

Cadmium 

Twelve  commenters  addressed  the 
present  cadmium  MCL  of  0.010  mg/1. 
The  majority  of  commenters  feltthe 
MCL  should  remain  the  same.  One 
commenter  mentioned  leaching  of 
cadmium  due  to  corrosion  of  galvanized 
pipe  as  the  mode  of  exposure  in  drinking 
water.  Two  estimates  of  the  relative 
source  contribution  of  cadmium  from 
drinking  water  were  10  percent  and  6.1 
percent.  One  commenter  felt  the  MCL 
should  be  raised  but  did  not  specify  a 
level. 

Chromium 

Twenty-two  comments  addressed  the 
present  MCL  for  total  chromium  of  0.05 
mg/1.  Some  commenters  submitted 
detailed  scientific  information  on 
chromium  which  has  been  considered 
by  EPA.  The  majority  of  commenters  felt 
tlje  MCL  should  be  changed  either  by 
establishing  a  separate  MCL  for 
trivalent  (Cr  III)  and  hexavalent 
chromium  (Cr  VI)  or  establishing  an 
MCL  for  only  hexavalent  chromium. 
Their  reasoning  was  that  the  two 
valence  states  can  be  distinguished 
analytically  and  an  MCL  for  Cr(VI)  is 
warranted  based  on  its  toxicity  while 
Cr(III)  is  non-toxic  and  considered  an 
essential  nutrient.  This  position  follows 
NAS'  recommendation  in  Drinking 
Water  and  Health,  Vol.  IV.  Two 
commenters  suggested  screening  for 
total  chromium  and  when  this  exceeds 
the  numerical  standard,  analyzing  for 
hexavalent  chromium  to  determine 
whether  the  water  meets  the  standard. 
These  commenters  further  stated  that 
total  chromium  in  drinking  water  is  not 
of  significant  concern.  Reasons  for  this 
opinion  included:  (1)  Chromium  is 
extremely  insoluble  and  immobile  in  the 
natural  environment,  (2)  it  is  rarely 
found  at  concentrations  above  0.05  mg/l. 
(3)  only  the  trivalent  form  occurs  in 
natural  waters  since  the  hexavalent 
form  is  quickly  reduced,  and  (4)  traces 
of  Cr(VI)  would  be  quickly  converted  to 
Cr(III)  due  to  the  acidic  nature  of  the 
stomach.  Most  of  these  commenters  felt 
that  Cr(III)  does  not  oxidize  to  Cr(VI) 
during  chlorination.  However,  one 


commenter  stated  that  "chlorination  will 
oxidize  Cr(III)  to  Cr(VI)  since  it  is  the 
thermodynamically  favored  species 
under  oxidative  conditions  in  solution". 

A  few  commenters  felt  there  should 
be  no  change  to  the  present  MCL  for 
chromium  since  Cr(in)  oxidizes  to 
Cr(VI)  and  no  easy  procedure  exists  to 
analyze  the  two  species  separately. 

Two  commenters  felt  that  the 
chromium  standard  should  be  deleted 
altogether.  No  reasons  were  stated. 

Lead 

Twenty-one  comments  addressed  the 
present  MCL  for  lead  of  0.05  mg/1.  The 
majority  of  commenters  felt  the  present 
MCL  should  remain  the  same  since  this 
level  protects  the  health  of  children  and 
adults.  They  felt  the  MCL  should  not  be 
lowered  because  the  belief  that  even 
very  low  levels  of  lead  in  the  blood  have 
adverse  effects  on  children  is  erroneous. 
Most  of  these  commenters  agree  with 
EPA's  statement  in  the  ANPRM  that, 
"while  lead  in  drinking  water  may  be 
the  result  of  contamination  of  the  water 
source,  it  most  frequently  results  from 
corrosion  in  the  distribution  system". 
They  favored  reducing  lead  levels  by 
implementing  corrosion  control 
programs  such  as  special  monitoring 
activities  where  corrosion  in  copper, 
galvanized  and  lead  piping  is  suspected 
of  being  a  problem.  Furthermore,  they 
suggested  that  regulations  for  corrosion 
control  should  be  determined  by  the 
primary  agency  based  on  local 
conditions.  A  study  in  Carroll  County, 
Maryland,  found  the  ciurent  MCL  was 
exceeded  24  percent  of  the  time. 

Most  of  the  plumbing  in  this  study 
was  copper  with  lead  soldered  joints. 
One  commenter  noted  that  cigarettes 
and  alcohol  consimiption  were 
important  sources  of  lead  exposure:  9 
percent  due  to  cigarettes,  8  percent  due 
to  alcohol,  6  percent  due  to  drinking 
water,  and  77  percent  due  to  other 
influences. 

A  number  of  commenters  felt  the  lead 
standard  should  be  lowered  since  "lead 
is  bioaccumulative  and  the  health 
effects  of  lead,  particularly  on  the 
central  nervous  system  is  irreversible". 
Most  of  these  commenters  agreed  with 
NAS'  recommendation  that  the  MCL 
should  be  lowered  to  0.025  mg/1.  One 
commenter  felt  the  RMCL  should  be 
zero  because  lead  is  non-essential  and 
any  amount  is  imdesirable  and  probably 
harmful  and  the  MCL  should  be  0.002 
mg/1.  Another  commenter  suggested  the 
RMCL  should  be  0.01  mg/1  in  order  to 
protect  the  young  and  developing 
nervous  systems  of  infants  and  young 
children. 
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Conversely,  one  commenter  felt  the 
MCL  should  be  raised.  No  reasons  were 
stated. 

Mercury 

Eleven  comments  addressed  the 
present  MCL  for  mercury  of  0.002  mg/1. 
The  majority  of  commenters  felt  the 
standard  should  remain  the  same  and 
recommended  analytical  methods  be 
develo]>ed  to  differentiate  between 
organic  and  inorganic  mercury. 
Conversely,  two  commenters  felt  the 
standard  should  be  deleted.  No  reasons 
were  given. 

Nitrate 

fifteen  comments  addressed  the 
present  nitrate-nitrogen  MCL  of  10  mg/1. 
The  majority  of  conunenters  felt  the 
MCL  should  remain  the  same  since  it  is 
a  reasonable  standard  especially 
concerning  the  flexibility  afforded  for 
non-community  systems.  A  few  other 
commenters  felt  that  the  same  provision 
which  applies  to  non-community  water 
systems  should  also  apply  to  community 
water  systems  since  "water  related 
cases  of  methemoglobinemia  that  have 
been  reported,  have  seldom  if  ever 
involved  community  public  water 
systems".  Two  commenters  questioned 
the  nitrate  standard  because  there  is 
little  information  available  to  support 
either  retaining  or  revising  the  present 
MCL  They  recommended  that,  "primacy 
agencies  have  more  flexibility  in 
resolving  problems  where  infants  are 
likely  to  consume  the  water".  Another 
commenter  stated  that  nitrate 
contamination  can  be  minimized  by 
modifying  the  well  construction,  as 
stated  in  the  ANPRM.  This  information 
should  be  disseminated  to  the  consumer. 

One  conmienter  believed  that  the 
MCL  should  be  raised  to  20  mg/1 
because  nitrate  is  expensive  and 
difflcult  to  remove.  They  recommended 
using  preinixed  formula  or  bottled  water 
and  issuing  advisories  to  local 
physicians,  health  departments  and 
hospitals,  in  order  to  protect  children 
and  pregnant  women. 

Selenium 

Eighteen  comments  addressed  the 
present  MCL  for  selenium  of  0.01  mg/1. 
The  majority  of  commenters  felt  either 
the  MCL  should  be  raised  or  deleted. 
Their  reasoning  was  that  selenium  has 
anticarcinogenic  potential  and  the 
scientific  basis  for  the  present  MCL 
appears  at  best  questionable.  Also,  there 
is  no  economical  way  for  small  systems 
to  remove  selenium  at  present  MCL 
levels.  Conversely,  a  number  of 
commenters  felt  die  MCL  should  remain 
the  same  and  placed  in  Tier  II  to  allow 
for  monitoring  flexibility. 


Silver 

Eighteen  comments  addressed  the 
silver  MCL  of  0.05  mg/1.  Some 
commenters  submitted  detailed 
scientific  information  on  silver,  which 
has  been  considered  by  EPA.  The 
majority  of  commenters  felt  the  MCL 
should  be  deleted  because  of  minimal 
occurrence  and  because  of  the  lack  of 
adverse  health  effects.  A  few 
commenters  stated  that  silver  does  not 
occur  at  elevated  levels  in  drinking 
water  as  a  result  of  photographic 
discharges.  Furthermore,  "silver  is 
rapidly  and  almost  completely 
incorporated  into  sludge  during 
secondary  wastewater  treatment".  Some 
of  these  commenters  feel  that  argyria  is 
not  an  adverse  health  effect  but  a 
cosmetic  effect.  One  commenter  cited 
the  MCL  reasoning  as.  "the  need  to  set  a 
standard  for  silver  arises  from  its 
intentional  addition  to  water  as  a 
disinfectant.  The  chief  effect  of  silver  in 
the  body  is  cosmetic".  They  supported 
NAS'  recommendation  in  Drinking 
Water  and  Health,  Vol.  1  to  delete  the 
MCL  due  to  limited  occurrence.  Some 
commenters  suggested  preparing  a 
health  advisory  for  silver. 

Five  commenters  felt  there  should  be 
no  change  to  the  silver  MCL  They  felt  it 
should  be  in  Tier  II  allowing  the  States 
flexibility  in  monitoring  due  to  silver's 
infrequent  occurrence. 

Aluminum 

Twenty-two  commenters  addressed 
the  possibility  of  establishing  a  MCL  for 
aluminum.  Three  commenters  submitted 
detailed  scientiBc  information  on 
aluminum,  which  has  been  considered 
by  EPA.  The  majority  of  commenters  felt 
aluminum  does  not  warrant  an  MCL 
because  drinking  water  is  not  a 
significant  source  of  aluminum  exposure 
and  there  are  no  clearly  demonstrated 
adverse  health  effects  for  the  general 
population.  Most  of  these  commenters 
felt  aluminum  should  be  in  Tier  III  so  as 
to  protect  the  sensitive  subpopulation  of 
dialysis  patients.  However,  one 
commenter  stated,  "normal  dietary 
sources  of  aluminum  are  an  imlikely 
source  of  concern  relative  to  the 
dementia  cited  in  the  ANPRM".  Another 
commenter  suggested  reporting 
requirements  similar  to  sodium,  on  an 
annual  basis  to  local  health  ofticials  to 
afford  protection  to  dialysis  patients. 
Two  commenters  felt  that  regulations 
under  the  SDWA  are  not  an  appropriate 
vehicle  to  deal  with  senile  dementia  and 
dialysis  encephalopthy.  A  number  of 
commenters  raised  the  point  that,  "any 
limitations  placed  on  aluminum  in 
drinking  water  should  recognize  the 
Importance  of  the  use  of  alum  in  the 


treatment  of  drinking  water".  These 
commenters  stressed  that  aluminum 
salts  used  in  water  treatment  are  the 
most  common  source  of  this  metal  in 
drinking  water. 

Conversely,  a  few  commenters  felt 
that  an  MCL  was  justified  based  on  the 
adverse  health  effects.  One  commenter 
suggested  adopting  the  WHO  guideline 
of  0.2  mg/1. 

Antimony 

Fourteen  comments  addressed  the 
possibility  of  establishing  an  MCL  for 
antimony.  All  of  the  commenters  felt 
tl^at  an  MCL  was  not  warranted  based 
on  lack  of  occurrence  and  adverse 
health  effects.  A  few  commenters 
recommended  developing  a  health 
advisory  for  antimony  (Tier  III). 

Asbestos 

Twelve  commenters  addressed  the 
possibility  of  establishing  an  MCL  for 
asbestos.  All  of  the  commenters  felt  that 
an  MCL  is  not  justified.  One  commenter 
observed  that  all  but  a  small  percentage 
of  U.S.  drinking  water  contains  asbestos 
concentrations  below  on  million  fibers 
per  liter.  This  exposure  is  due  to  natural 
erosion.  This  commenter  stated  that 
exposure  to  asbestos  in  food  and  air  is 
estimated  to  be  1,000  to  10,000  times  that 
due  to  drinking  water.  The  above 
commenters  felt  that  there  is  no 
evidence  available  to  demonstrate  a 
health  risk  from  ingested  asbestos.  One 
commenter  stated  that  "if  there  is  a 
causal  relationship  between  asbestos  in 
drinking  water  and  cancer,  it  is 
extremely  weak".  Two  commenters        ^ 
stated.  "iJF  additional  research 
demonstrates  an  adverse  health  effect 
from  ingested  asbestos,  control  can  be 
provided  by  requiring  properly  designed 
and  operated  filtration  plants  for  surface 
water  supplies  and  distribution  of  non- 
corrosive  water".  A  number  of  these 
commenters  felt  asbestos  should  be  in 
Tier  ffl. 

Beryllium 

Six  commenters  addressed  the 
possibility  of  establishing  an  MCL  for 
beryllium  and  they  all  agreed  that  an 
MCL  is  not  warranted.  One  commenter 
stated  that  there  is  no  evidence  that 
ingested  beryllium  poses  a  human 
cancer  risk  nor  any  other  adverse  health 
effects.  Furthermore,  beryllium  is 
present  in  natural  surface  waters  at 
concentrations  generally  less  than  1.0 
;ig/l  with  average  concentrations  of 
generally  less  than  0.2  fig/l.  Beryllium  is 
relatively  insoluble  and  is  rapidly 
absorbed  by  clays. 
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Copper 

Fifteen  comments  addressed  the 
possibility  of  establishing  an  MCL  for 
copper.  The  maitmty  of  oommentera  felt 
an  MCL  is  not  warranted  and  copper 
should  remain  as  a  secondary 
regulation.  A  few  of  these  conunenters 
recommended  copper  be  placed  in  Tier 
HI.  Conversely,  one  commenter  fell  an 
MCL  should  be  established  because 
there  is  evidence  of  adverse  health 
effects  from  exposure  to  elevated  levels 
in  a  public  water  supply  system  in  their 
State. 

Cyanide 

Eight  comments  addressed  the 
possibihty  of  establisfamg  an  MCL  iac 
cyanide  in  a  general  faai^n.  All  of  die 
commenters  felt  that  a  MCL  was  not 
required  but  recomraeoded  a  health 
advisory  be  set  (Tier  III). 

Molybdenum 

Thirteen  comments  addressed  the 
possibility  of  establishiog  an  MCL  for 
molybdenum.  All  of  the  commenters  fell 
an  MCL  was  not  justified  due  to  lack  of 
adverse  health  effects.  One  commenter 
stated  that  a  faih^e  in  the  AMPRM  was 
the  omission  of  discussing  the  question 
of  molybdenum  deficiency  particnlariy 
as  it  relates  to  cancer.  Thn  coomienter 
explained  the  hmitation  of  NAS' 
adequate  and  safe  intakes,  that  it  is  a 
range,  not  a  specific  liimt.  A  few  of  tfie 
above  comaientns  recommended 
molybdenum  for  Tier  IlL 

Nickel 

Thirteen  comments  addressed  the 
possibility  of  establishing  an  MCL  for 
nickel  All  of  the  commenters  stated  that 
an  MCL  is  not  warranted  since  there  are 
no  adverse  health  effects  and  nickel  in 
drinking  water  contributes  a  very  small 
portion  of  the  daily  intake.  One 
commenter  slated  that  it  is  seldom 
observed  in  fresh  water. 

Sodium 

Eighteen  comments  addressed  the 
possibility  of  establishing  an  MCL  for 
sodium.  Presently,  there  are  monitoring 
and  reporting  requirements  for  sodium 
to  protect  the  sensitive  subpopuiation  on 
sodium  restricted  diets.  All  of  the 
commenters  stated  that  an  MCL  is  not 
required  by  recommended  developing  a 
health  advisory  (Tier  III).  These 
commenters  stated  that  food  is  the 
major  source  of  sodium,  not  drinking 
water.  One  commenter  noted  that 
drinking  water  sodium  levels  seldom 
exceed  200  mg/1.  Another  commenter 
recommended  that  point-of-use 
treatment  devices  are  the  most  practical, 
effective  and  economical  means  for 
removing  sodium.  They  also  suggested 


that  EPA  do  research  on  the  role  of 
chloride  and  hypertension.  Some 
treatments  add  sodimn  to  drinking 
water,  such  as  soda  ash  addition  and 
ion  exchange  softening. 

Sulfates 

Fourteen  comments  addressed  the 
possibility  of  establishing  an  MCL  for 
sulfates.  Presently,  there  is  a  secondary 
maximum  contaminant  level  of  250  mg/1. 
All  of  the  commenters  recommended 
that  an  MCL  was  not  warranted  and 
should  remain  as  a  secoodaiy  regulation 
since  the  sole  attributable  adverse 
health  effect  is  as  a  laxative.  Two 
commenters  noted  that  elevated  levels 
of  sulfate  are  not  unooaunon.  Levels  as 
high  as  2.000  to  3.000  mg/1  have  beeo 
reported.  Howero-,  one  commenter 
stated  that  "EPA's  197S  instate  Water 
Carrier  Analysis  found  that  even  the 
highest  concentration  of  sulfate  detected 
was  below  the  level  at  which  adverse 
health  effects  occur;  96  percent  less 
than,  ZSO  mg/l".  This  commenter 
supported  NAS'  contention  that  there 
are  no  observable  adverse  health  effects 
at  500  mg/1. 

Thalliam 

Five  comments  addressed  the 
possibility  of  establishing  an  Md  for 
thallium  in  a  general  fashion.  AH  of  the 
commenters  felt  that  an  MCL  was  not 
warranted;  no  reasons  were  stated. 

Vanadium 

Twelve  comments  addressed  the 
possibility  of  establishing  an  MCL  for 
vanadiam.  They  all  felt  that  an  MCL 
was  not  justifled  and  that  a  health 
advisory  should  be  developed  (Tier  III). 
One  commenter  stated  that  vanadium  is 
"pooriy  absorbed  when  ingested  and 
there  is  a  lack  of  evidence  of  any 
chronic  oral  toxicity". 

Zinc 

Seventeen  comments  addressed  tiw 
possibility  of  establishing  an  MCL  for 
zinc.  Presently,  there  is  a  secondary 
maximum  contaminant  level  of  5  mg/1. 
All  of  the  commenters  felt  an  MCL  for 
zinc  was  ncjl  warranted.  Most  of  the 
above  commenters  suggested  developing 
a  healfli  advisory  (Tier  HI)  and/or 
maintaining  the  secondary  drinking 
water  regulation.  One  conmienter  stated 
that  there  is  no  evidence  of  chronic  zinc 
toxicity  and  acute  symptoms  do  not 
apparently  occur  in  water  at  levels  less 
than  40  mg/1.  Anodier  commenter  noted 
that  "at  levels  well  below  toxicity,  it 
would  cause  taste  problems  making  the 
water  unfit  to  drink". 


Synthetic  0^»du:  Chemicals  (SOCs) 

Twenty4wo  comments  addressed  the 
issue  as  to  whether  or  not  to  estabHsh 
RMCLs  for  synthetic  organic  chemicals. 
The  majority  of  comments  dealt 
generally  with  synthetic  tnganic 
chemicals,  not  specific  chemicals.  Most 
of  the  commenters  felt  that  regulations 
shonld  be  set  for  SOCs  and  put  in  Tier  II 
so  primacy  agencies  would  have 
monitoring  flexibility  to  account  for 
wide  variations  of  occurrence.  Other 
commenters  recommended  developing 
health  advisories  fTier  III)  until 
sufficient  occurrence  and  health  effects 
data  are  available.  One  commenter 
noted  that  the  only  pesticides  likely  to 
intrude  into  ground  water  are  highly 
polar,  water-soluble,  soil-incorporated 
compounds  such  as  aldicarb,  and 
conditions  can  be  evolved  to  limit  their 
leaching.  A  few  commenters  suggested 
that  a  ranxiom.  nationwide  survey 
should  be  conducted  and  funded  by  EPA 
to  determine  the  frequency  of 
occurrence  and  coocentratioD  levels  to 
see  whether  a  contaminant  is  placed  in 
Tier  II  or  lU.  Another  commenter  noted 
that,  "the  availability  of  health 
advisories,  in  the  absence  of  a  drinking 
water  standard  help  present  a  more 
accurate  picture  of  the  health  issues  to 
the  public,  however,  in  many  cases,  the 
absence  of  a  drinking  water  standard  " 
may  actually  result  in  the  installation  of 
treatment  facilities  for  levels  of 
contamination  which  actually  do  not 
exceed  the  Health  Advisory  level.  Were 
formal  MCLs  established,  it  is  unlikely 
that  removal  would  occur  unless  the 
MCL  were  exceeded".  In  regard  to  the 
six  pesticides  currently  regulated  by 
EPA.  one  commenter  stated  that,  "there 
are  virtually  no  cases  of  non- 
compliance". 

PAHs 

Two  commenters  spedfically^ 
addressed  PAHs.  One  commenter  stated 
that  "the  control  of  PAHs  could  best  be 
implemented  by  limiting  or 
discontinuing  the  use  of  coal-tar 
products  in  water  distribution  and 
storage  systems.  The  other  commenter 
recommended  PAHs  for  either  Tier  II  or 
UI  due  to  their  widespread  use  in  the 
water  supply  industry  and  their  high 
toxicity. 

Aoylamide 

Two  commenters  felt  it  was 
inappropriate  to  establish  an  MCL  for 
acrykmide.  One  of  the  two  coouneoters 
want  the  phrase  in  the  ANPRM  of  "total 
acrylamide"  to  be  replaced  with 
"acrylamide  monofner".  They 
recommended  that  EPA  delay 
establishing  an  RMCL  for  acrylamide 
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until  they  complete  an  oncogenicity/ 
chronic  toxicity  study.  Another 
commenter  stated  that  "residual 
acrylamide  is  regulated  by  FDA  and  if 
this  standard  does  not  protect  public 
health,  then  the  FDA  standard  should  be 
adjusted  rather  than  establishing 
additional  regulations". 

Adipates 

Two  commenters  felt  that  an  MCL  for 
adipates  was  not  warranted  since  there 
are  no  ingestion  related  adverse  health 
effects  and  results  from  unpublished 
data  indicate  that  adipates  do  not 
persist  in  the  water  column. 

Glyphosate 

Two  commenters  did  not  support  an 
MCL  for  glyphosate.  One  commenter 
was  against  using  registration  of  a 
compound  for  aquatic  use  as  the  single 
determining  criterion.  "The  mere 
potential  for  presence  in  raw  water  does 
not  of  itself  present  a  significant  hazard 
to  the  public  health.  Environmental  fate, 
treatabihty  and  toxic  properties  of 
glyphosate  are  very  favorable  and  argue 
against  the  need  for  an  MCL. 
Furthermore,  analytical  methodology  is 
very  expensive  and  requires  a  high 
degree  of  skill." 

DBCP 

One  commenter  did  not  support  an 
MCL  for  DBCP  because  the  commenter 
felt  that  "there  are  no  adverse  health 
effects  below  100  ppb  and  certainly  not 
below  50  ppb.  In  addition,  in  humans, 
there  is  no  increase-in  tumor  formation 
due  to  DBCP  occupational  exposure 
which  is  orders  of  magnitude  higher 
than  drinking  water  exposure".  Detailed 
health  effects  information  was 
submitted  by  this  commenter.  which  has 
been  considered  by  EPA. 

Phthalate  Esters 

Two  commenters  did  not  support  an 
MCL  for  phthalate  esters  because  of 
limited  occurrence  and  insufficient 
toxicity  to  warrant  regulation.  Also, 
phthalates  are  bio-degradable  in  water. 

Alachlor 

One  commenter  did  not  favor 
establishing  an  MCL  for  alachor  because 
occurrence  in  drinking  water  is  low. 

Xylenes 

One  commenter  did  not  support  an 
MCL  for  xylene.  No  reasons  were  given. 

Toluene 

Two  commenters  felt  that  an  MCL 
was  not  warranted  for  toluene  because 
according  to  EPA's  Health  Assessment 
Document  and  the  Science  Advisory 


Board,  "no  adverse  health  effects  are 
likely  in  humans  at  current  exposures". 

Microbials 

Total  Coliforms 

The  MCL  for  total  coliforms  of  <l/lOO 
ml  monthly  average  and  4/100  ml  per 
single  sample  was  addressed  by  twenty- 
three  comments.  A  number  of  issues 
were  raised  in  the  ANPRM.  including: 

•  Is  the  total  coliform  test  still 
appropriate  as  an  indicator? 

•  Is  the  presence/absence  test 
appropriate? 

•  AJe  check  samples  appropriate? 
All  of  the  commenters  agreed  that  the 

total  coliforms  test  is  still  an  appropriate 
indicator  of  the  microbiological  quality 
of  drinking  water  and  should  remain  as 
an  MCL  Two  of  these  commenters  felt 
that  an  RMCL  for  total  coUforms  is 
inappropriate  since  this  is  an  indicator 
of  water  quality,  not  contaminants  per 
se.  but  favored  a  coliform  MCL 
However,  most  of  these  commenters  felt 
the  MCL  should  be  simplified.  A 
recommendation  supported  by  many 
was  the  presence/absence  test.  Some 
commenters  noted  that  the  presence/ ' 
absence  test  has  merit  but  is  not  without 
problems.  One  commenter  stated  they 
"prefer  the  presence/absence  test  over 
estimates  of  the  most  probable  number; 
however,  the  changes  in  procedures 
should  be  accompanied  by  a 
requirement  to  take  and  test  more 
samples  and  to  conform  to  other 
statistical  constraints  needed  to  assure 
that  the  method  is  reliable.  Furthermore, 
at  times,  coliforms  and  other  bacteria 
remain  viable  in  water,  but  fail  to  grow 
and  they  are  not  detectable  by  standard 
analytical  methods".  It  shoulr^  be  noted 
that  a  few  commenters  were  against 
using  the  presence/absence  test  because 
there  is  not  enough  data  to  support  this 
test  for  its  use  either  in  conjunction 
with,  or  as  a  substitute  for  existing 
procedures. 

Another  argument  for  simplifying  the 
present  coliforms  MCL  came  from  small 
water  supply  systems  who  said  that 
"monthly  averages  are  not  only 
compUcated  but  meaningless  for  small 
systems.  The  significance  of  the  exact 
number  of  bacjpria  is  not  understood". 

Most  of  the  commenters  felt  that  a 
"check"  sample  is  imperative  when  a 
positive  coliform  sample  occurs.  A 
number  of  these  commenters 
recommended  that  "check"  sample 
results  should  be  included  in  calculating 
compliance,  unlike  the  current  practice. 

In  addition,  a  few  commenters 
suggested  measuring  only  for  fecal 
coliforms,  not  total  coliforms  since  it 
would  better  reflect  the  conditions  of  the 
water  system. 


Turbidity 

Twenty-two  comments  addressed  the 
turbidity  MCL  of  1  turbidity  unit  (TU) 
(up  to  5  TU).  All  of  the  commenters 
supported  inclusion  of  turbidity  in  the 
Revised  Regulations  to  insure  the 
microbiological  quaUty  of  drinking 
water.  The  majority  of  these 
commenters  recommended  turbidity  for 
Tier  I  and  retention  of  the  same  level  for 
the  MCL  Two  commenters  states  that 
an  RMCL  for  turbidity  is  inappropriate 
since  turbidity  is  an  indicator  of  water 
quality,  not  contaminants  per  se.  but 
favored  an  MCL  A  few  commenters 
recommended  either  lowering  the  MCL 
to  0.2  TU  for  protection  against  Giardia 
and  other  cysts  or  estabUsh  a  treatment 
goal  of  0.2  TU  as  guidance. 

Standard  Plate  Count 

Twenty-four  comments  addressed  the 
possibility  of  estabUshing  an  MCL  for 
standard  plate  count  (SPC).  An 
overwhebning  majority  felt  that  an  MCL 
was  not  warranted  for  the  following 
reasons: 

•  A  significantly  large  number  of 
waterbome  illnesses  are  not  correlated 
to  bacteria  other  than  those  specifically 
recoginzed  as  pathogenic, 

•  SPC  is  a  good  operational  tool,  best 
used  as  a  guideline  or  screening 
mechanism,  and 

•  SPC  was  recommended  to  be  used 
in  conjunction  with  the  total  coliforms 
test. 

Conversely,  a  few  commenters 
supported  establishing  an  MCL  for 
standard  plate  count.  They 
recommended  an  MCL  in  the  range  of 
100  to  500  colony-forming  units  (CFU)/ 
ml.  Their  reasoning  was  based  on  the 
following: 

•  Confirmation  of  >  500  CFU/ml 
should  cause  the  water  to  be  non- 
potable  and  require  treatment 

•  In  one  public  water  system  a  good 
correlation  exists  between  SPC  and 
chlorine  residuals.  In  areas  with  low  to 
non-existent  chlorine  residuals,  high 
SPCs  are  seen  although  no  coUforms  are 
present.  The  reverse  is  true  in  areas 
with  sufficient  residual — no  coliforms 
and  low  SPC,  and 

•  Interference  of  total  coliform 
analysis. 

Giardia 

Eighteen  comments  addressed  the 
possibility  ofestablishing  an  MCL  for 
Giardia.  The  majority  of  commenters 
did  not  favor  establishing  an  MCL 
because  the  analytical  methodology  is 
not  economically  or  techically  feasible. 
In  addition,  a  few  of  these  commenters 
felt  Giardia  does  not  constitute  a 
significant  threat  to  the  general 
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population.  One  of  the  above 
commentere  stated,  "efforts  should  be 
made  *o  devetop  improred  testing 
prooednres  for  Giardia:  if  so.  then  an 
MCL  for  Giardia  should  be  established". 

Some  of  the  coinment«r8  who  did  not 
favor  a  drinking  water  standard  for 
Giardia,  mentioned  that  filtratkm 
followed  by  dmnfection  it  effective 
against  Giardia.  Hoivever,  they  opposed 
mandatory  filtration  as  the  only 
alternative  to  protect  against  Giardia. 
but  recoounended  sooroe  control  (e.g., 
beaver  removal).  One  coaunenter 
further  stated  that  "filter  treatment  is 
neither  the  cheapest  nor  the  moat 
eSlective  meam  of  cootrol  of  Giardia 
cysts  in  drinidng  water  supplies  for  a 
required  treatment  method  for 
Giardiasis  control". 

Conversely,  two  commenlers  felt  an 
MCL  should  be  established  even  though 
Giardia  is  difficult  to  enumerate  bat 
rather  easy  on  a  presence/absence 
basis.  One  ooaiaienter  stated  that  "25% 
of  \he  caaet  of  waterbome  HiB*<ai^» 
reported  between  1981-80  were  doe  to 
Giardia".  Another  commenter  felt  that 
Giardia  should  be  monitored  on  a 
maothly  basis  for  ail  untreated  or 
disinfected  only  water  supplies. 
Furthermore,  "when  an  analytii^ 
method  is  available,  then  an  MCL  of  0 
cysts  should  be  established  for  finished 
water  regardless  of  treatment". 

The  issue  of  mandatofy  filtration  will 
be  further  discussed  later  in  this  section. 

Viruses 

Nineteen  oommenis  addressed  the 
possibility  of  establishing  an  MCL  far 
viruses.  All  of  the  oommenters  did  not 
favor  an  MCL  for  viruses  because 
analytical  methods  are  not  available 
which  are  timely  and  cost-efTective, 
They  felt  more  research  was  needed  in 
this  area.  Proper  disinfection  should  be 
emphasized  but  these  commenters  did 
not  recommend  mandatory  disinfection. 

Legionella 

Eighteen  comments  addressed  the 
possibility  of  establishing  an  MCL  for 
Legionella.  Every  commenter  felt  that  an 
MCL  was  not  warranted  since  the 
relationship  beween  Legionella  and 
public  water  systems  has  not  been 
established.  Orie  commenter  noted  that, 
"an  MCL  for  Legionella  is  not  warranted 
because  it  is  a  problem  that  originates 
with  a  user's  substandard  operation  of  a 
hot  water  system".  Another  commenter 
further  stated  that,  the  best  defense  is 
education  of  homeowners  and  building 
supervisors".  In  addition,  another 
commenter  felt  that  an  MCL  was  not 
warranted  because  the  primary  route  of 
infection  is  via  the  respiratory  system, 
and  not  enteric.  Legionella  is 


considerably  resistant  to  cUorination 
and  ao  MCL  would  jusl  impose  heavy 
costs  with  essentially  no  benefits.  One 
State  noted  that  they  have  had  several 
Legionella  outbreaks  which  have  been 
due  to  an  appurtenance  in  internal 
phimbing;  flierefore.  control  should  be 
directed  to  appurtenances  rather  than 
throogh  drinking  water  standards. 
(3)  Should  a  treatment  technique 
reqaireraent  of  disinfection  be  set  for  all 
groimd  water  systems? 

Twenty-two  comments  addressed  the 
possibility  of  establishing  a  treatment 
technique  requirement  of  disinfection  for 
all  groond  water  systems.  The  majority 
of  commenters  opposed  mandatory 
disinfection  of  ground  water  systems. 
They  felt  that  mandatory  disiirfection  is 
a  State  discretion  issue.  FOTthermore, 
these  oommenters  recommend  physh^ 
protection  of  the  somre.  periodic 
sanitary  swveys  and  good  well  isolation 
and  oonsbiKtion.  Most  of  the  above 
commenters  urged  EPA  to  focus  its 
e^Hts  on  bacterial  standards  and  not 
on  treatment  techniq«es.  One 
conunenter  felt  that  properly  sited  and 
constracted  ptnind  water  systems 
which  are  regularly  monitored  for 
conforms  will  not  pose  a  si^ificant 
added  health  risk.  One  State  who 
strongly  opposed  mandatoiy 
disinfectkia  stated  that,  "it  is  politicaHy 
difficult  to  accomplish  the  installation  of 
chlorination  equipment  on  all  ground 
water  sopplies  with  even  further 
difficulties  anticipated  in  continuing  tiie 
treatment  onoe  started". 

Coarversdy.  some  ceaonenters 
favcHed  mandatary  disinfection  for  all 
groond  water  systems.  However,  a  few 
of  these  commenters  felt  that  States 
should  be  allowed  the  flexibility  to 
waive  for  systems  t>ased  on  periodic 
sanitary  surveys  and  good  well 
CQDstmction. 

•  Should  a  treatment  technique 
requirement  of  filtration  be  set  for 
surface  water  systems? 

Nineteen  coounents  addressed  the 
possibility  of  establishing  a  treatment 
technique  requirement  of  filtration  for 
surface  water  systems.  T\m  Bia|arity  oI 
commenters  favored  mandatory 
filtration  for  surface  water  systems  to 
insure  the  microbiological^uality  of  the 
drinking  water.  One  commenter  felt 
filtration  should  be  a  Tier  U  standard, 
with  the  provision  that  variances  would 
be  allowed  if  suitable  monitoring  and 
watershed  characteristics  oould 
demonstrate  no  health  risk.  A  few  of 
these  commenters  mentioned  that 
mandatory  filtration  seems  prudent 
particularly  in  light  of  the  growing 
concern  over  infectious  agents,  such  as 
Giardia.  One  commenter  fiirther  stated 
that  "the  SDWA  provides  for  treatment 


requirements  where  raonitannB 
techniques  are  not  practical  or 
available,  soch  as  Giardia,  which  can  be 
removed  by  filtration  fottowed  by 
disinfoction".  This  oanenenter  a^ 
■Hfiported  mandatory  disinfectian  for  ^ 
public  water  systems,  as  a  Twr  I 
standard  to  afford  pnstectian  against  (1) 
unexpected  changes  in  raw  water 
quality,  (2)  introduction  of 
oontaminatitm  in  the  distribotian 
system,  and  (3)  viruses  and  LegioaeUa 
which  can  pass  filtration. 

The  aainority  opinion  who  did  not 
favor  mandatory  filtntion  for  all  aorfaoe 
water  sytems  feh  this  was  a  State 
discretion  issue  and  recommended  that 
it  was  more  appropriate  to  establish  and 
enforce  proper  MCLs  to  insme  the 
microbiological  quality  of  drinking 
water  and  then  vary  momtoring  in 
aooordance  with  tlw  type  of  sooice  and 
treatment  provided.  Furtbetmore.  most 
of  these  ccMnmenten  were  against 
mandatory  filtration  am  tbe  only 
alternative  to  protect  against  Giardia. 
They  recoounended  sooroe  control  and 
periodic  sanitary  sarveya.  One 
commenter  also  recommended 
"disinfection  of  surface  water  supplies 
and  an  aggressive  monitoring  program  ia 
the  watershed  and  distribution  systan." 
which  is  consistent  with  the 
Microbiology  Workshop  conclusion,  "all 
surface  water  sources  slioiiki  be 
pretreated  by  such  processes  as 
coagulation,  sedimeotatiofi  and  filtration 
or  their  equivalent  prior  to  disinfection, 
unless  it  can  be  shown  on  the  basis  of  a 
sanitary  survey  that  each  treatment  is 
not  necessary".  Another  commenter 
stated  that  "the  establishmrart  of 
treataient  stamiards  other  than 
disinfection  is  not  justified  when  there 
are  means  available  to  detemioe  svater 
quality". 

(4)  Is  using  the  ADI  an  appropriate 
method  for  establishing  RMCL  for  non- 
carcinogens? 

Five  comments  addressed  this  issue  of 
the  ADI  approach  for  nan-carcjoogetts. 
All  of  the  commenters  feh  that  the  AOI 
approach  was  quite  valuable  and 
appropriate.  Two  commenters 
emphasized  that  the  contribution  of 
drinking  water  to  the  total  exposure 
should  be  considered. 

(5]  What  safety  factors  should  be  used 
in  conjunction  with  chronic  toxicity  data 
in  setting  RMCLs  for  non-carcinogens? 

Four  commenters  addressed  the  issue 
of  safety  factors  for  non-carcinogens. 
The  commenters  recommendations  were 
varied.  Two  commenters  suggested  that 
EPA  use  a  range  of  facton  so  that  the 
exact  Diagnitude  of  uncertainty  depends 
on  consideration  such  as  the  species 
tested,  and  the  quality  and  qnaotity  of 
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the  test  data.  Another  commenter  stated 
that  "a  safety  factor  of  100  should  be 
used  to  account  for  differing  sensitivities 
within  the  heterogeneous  population 
(e.g..  young  vs.  old);  variability  in  body 
weights  and  the  amount  of  water 
ingested  daily:  and  uncertanties  In 
extrapolation".  Another  conunenter  felt. 
"NAS"  safety  factors  are  appropriate 
only  when  epidemiolgical  date  are 
lacking.  If  historical  data  are  available 
to  allow  a  lower  safety  factor  (e.g.,  NOs) 
or  where  a  benefit  can  be  prescribed 
(e.g..  fluoride)  then  a  lower  safety  factor 
should  be  applied". 

(6)  What  approach  should  be  used  to 
set  RMCLs  for  carcinogens? 

Eight  commenters  addressed  how 
RMCLs  should  be  set  for  carcinogens. 
Four  commenters  felt  that  setting 
RMCLs  at  zero  for  non-threshold 
carcinogens  was  appropriate,  however 
RMCLs  must  be  clearly  defined  as  a 
health  goal.  A  common  sentiment  among 
some  of  these  commenters  was  that  zero 
provides  little  foundation  for  the 
establishment  of  MCLs.  Furthermore, 
these  commenters  felt  that  RMCLs  serve 
no  purjKJse  and  are  impractical  because 
they  are  confusing  to  the  public  and  the 
press,  if  not  the  regulated  community. 
Despite  the  shortcomings  of  RMCLs,  a 
few  commenters  made 
recommendations  on  how  to  improve 
the  understanding  of  RMCLs.  One 
commenter  recommended  that  EPA, 
States  and  the  American  Water  Works 
Association  develop  educational 
material  to  explain  the  differences 
between  RMCLs  and  MCLs.  Another 
commenter  suggested  that  RMCLs  and 
MCLs  should  be  proposed  and 
promulgated  simultaneously. 

Another  suggestion  as  to  how  RMCLs 
should  be  set  for  carcinogens  was 
expressed  by  one  commenter  to, 
"evaluate  each  compound  and  based  on 
strength  of  the  scientific  data  and 
comparative  carcinogenicity  of  each 
compound,  establish  an  RMCL  at  a  level 
determined  to  have  a  mininal  or 
insignificant  health  risk.  These  risk 
levels  should  be  consistent  with  past 
determinations  of  "acceptable"  risks  to 
society,  possibly  10"6". 

Two  commenters  were  opposed  to 
using  risk  models  because  there  are 
such  a  variety  of  models  which  argue 
against  the  selection  of  only  one  for  risk 
assessments.  One  commenter  suggested 
EPA  should  consider  a  combination  of 
mathematical  models  and  the  safety 
factor  approach.  Another  commenter 
said,  "due  to  the  inadequacies  in  today's 
science,  EPA  should  state  that  they  are 
unable  to  determine  safe  levels  for 
carcinogens". 

One  conunenter  recommended  that 
animal  bioassay  results  would  have  to 


be  considered  "sufficient"  evidence  of 
carcinogenicity  before  they  can  be 
considered  for  use  in  human  cancer  risk. 
They  suggested  using  LARC's 
classiflcation  scheme  which  states  that 
"limited"  evidence  in  animals  is 
"inadequate"  to  evaluate  the 
carcinogenicity  in  humans. 

(7)  Is  waiving  certain  MCLs  w^en 
susceptible  populations  are  not  affected 
an  appropriate  approach? 

Five  comments  addressed  the  issue 
whether  to  waiver  certain  MCLs  when 
susceptible  populations  are  not  affected. 
The  commenters  were  split  on  this  issue, 
three  felt  this  was  an  appropriate 
approach,  particularly  concerning 
nitrate. 

Two  commenters  did  not  favor  this 
approacL  One  conunenter  stated  that, 
"waivers  based  on  population  would  be 
very  ftub)ective  and  lead  to  the  setting  of 
undersirable  precedents.  Gathering  the 
data  to  make  determinations  for  a 
'susceptible  population'  would  be  too 
timely  and  costly  and  populations  are 
too  mobile.  Furthermore,  failing  to 
account  for  synergistic  effects  from 
other  exposures  would  make  any  waiver 
meaningless  in  terms  of  protecting 
public  health". 

(8)  Should  separate  or  different  MCLs 
bf  considered  for  certain  contaminants 
for  non-community  water  systems? 

Two  commenters  addressed  this  issue. 
One  conunenter  favored  the  existing 
procedures  for  non-community  water 
systems  to  comply  with  the  MCLs  for 
coliforms,  tiu-bidity  and  nitrates.  The 
other  conmienter  recommended 
"changing  the  definitions  for  community 
and  non-conununity  to  more  properly 
reflect  the  difference  between  transient 
and  non-transient  populations  because 
the  current  approach  of  resident  vs.  non- 
resident does  not  properly  protect  the 
health  of  persons  using  drinking  water 
from  systems  such  as  schools  and 
factories  which  are  non-community 
systems  that  may  have  excessive 
concentrations  of  other  contaminants, 
such  as  lead.  Community  systems 
should  apply  to  non-transient 
populations  such  as  schools,  day-care 
facilities,  and  factories  not  just 
residential.  Non-community  systems 
should  apply  to  true  transient 
populations  such  as  hotels, 
campgrounds,  gas  stations,  restaurants, 
etc". 

(9)  Which  analytical  methods  are 
most  rehable? 

Only  a  few  comments  were  received 
which  addressed  the  availability  of 
analytical  methods  for  contaminants 
under  consideration.  The  following 
discussion  will  be  summarized  per 
chemicaL 


Inorganic  Chemicals 

Asbestos 

One  commenter  noted  that  the  only 
available  analytical  method  for  asbestos 
in  water,  transmission  electron 
microscopy,  is  very  expensive  ($300- 
$600  per  sample).  This  method  is  neither 
precise  nor  accurate  enough  to  use  for 
enforcement  purposes. 

Chromium 

One  commenter  noted  that  there  are 
two  methods  to  separate  dissolved  Cr 
(HI)  from  Cr  (IV).  The  first  was 
developed  by  Martin  and  Riley  at  U.S. 
EPA,  Environmental  Monitoring  and 
Support  Laboratory  (EMSL).  The 
colorimetric  method  [Standard  Methods, 
15th  ed.  #312.B)  is  also  valuable  for 
distinguishing  the  hexavalent  form.  They 
also  mentioned  that  KruH,  Panaro  and 
Gersmar  (/.  Chrom.  Science,  In  press, 
1963)  have  developed  a  method  for 
spedation  of  Cr  (VI)  and  Cr  (III)  in 
water  using  HPLC-Direct  Coupled 
Plasma  Emission  Spectroscopy. 

Another  commenter  recommended 
that  the  Atomic  Absorption  method  be 
used  to  screen  for  total  chromium,  but 
that  Cr  (VI)  should  be  the  basis  for  the 
MCL 

Pesticides 

One  commenter  noted  the  analytical 
method  for  glyphosate  in  water  requires 
a  high  degree  of  technical  skill  and  is 
very  expensive.  Costs  are  about  $200  per 
sample.  National  cost  for  each  public 
water  system  to  monitor  two  times  per 
year  would  approach  $100  million. 

Another  conunenter  noted  that  while 
electron  capture  detection  has  excellent 
characteristics  for  insecticides  and 
herbicides  regulated  by  the  SDWA,  it 
has  generally  poor  detection  ability  for 
the  currently  used  phosphorous  and 
nitrogen  containing  pesticides.  Specific 
detectors  are  required  such  as, 
thermionic  detection  to  detect  even  high 
levels  of  atrazine,  simazine  and  tabufos. 

PART  141— [AMENDED] 

.For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  the 
following  be  added  to  proposed  Subpart 
F,  Part  141,  Subchapter  D,  Chapter  I  of 
Title  40,  Code  of  Federal  Regulations  as 
proposed  on  May  14, 1985  (50  FR  20175). 

1.  The  authority  section  of  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g-l,  300g-3, 
300J-4,  and  300J-9. 

2.  It  is  proposed  that  Subpart  F,  40 
CFR  141.50  is  amended  by  adding  (a)  (6) 
through  (15)  and  (b)  table  entries  (4) 
through  (18)  to  read  as  follows: 
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§  141.50    R«comiMfMitd  maximum 
contaminant  l«v«to  for  organic 
contaminants. 

(a)  *  *  * 

*        *        *        ♦        ♦ 

(6)  Acrylamide. 

(7)  Alachlor, 

(8)  Chlordane, 

(9)  DBCP. 

(10)  EDa 

(11)  Epichlorohydrin, 

(12)  Heptachlor. 

(13)  Heptachlor  epoxide, 

(14)  PCBs. 

(15)  Toxaphene. 
(b) 


ContMnimiK 

RMCLki 
mg/1 

•              •              •              • 
(4)  Aiifcart).  tUcmtt  suMonda  and  lUicMb  sul- 

• 
0009 

ISA  CmtortkMmn 

0036 

(6)  2.4-0 

007 

(7)  o-DicMnnitMn7MM 

062 
007 

(8)  os-l^-OcMoroettiylan*. 

(9)  trans- 1  ^  DichtoolhytwM.- 

007 

(101Ett>yt)enzon«_  ,  „ 

0.68 

RMCLIn 
mg/l 


(11) 
(12) 

(13)  MonoclilorUwnien* .. 

(14)  PtmacMoraphMwI.-.. 
(15)Styran« 

(16)  TokJWM 

(17)  2,4.S-W 

(18)  Xylen* 


a0002 

0.34 

0.06 

0.22 

0.14 

£0 

0.062 

a44 


3.  It  is  proposed  that  proposed 
Subpart  P,  §  141.51  be  amended  by 
adding  (b)  table  entries  (2)  through  (12) 
to  read  as  follows: 

§  141.51    Racommendad  maximum 
contaminant  laveia  for  Inorganic 
contaminants  / 


(a)  [Reserved] 
(b)*  *  * 


ContaininQnt 


RMCLm 
mg/l 


(2)  Arsenic 

(3)  Asbestos  (medium  and  long  fibers). 

(4)B«ium 

(6)  Cadmium 


ao6 

•7.1 
1.S 
0.006 


RMCLIn 
mp/l 

(6)  Chromium  (totaQ _ 0.12 

(7)  Copper ij 

(8)  Lead 0.020 

(0)  Mercury a003 

(10)  NHrata  (as  N) lao 

(11)  Nitrite  (as  N) l.O 

(12)  Selenium . .   0.045 

■  DMIion  Nbera  per  Mer. 

4.  It  is  proposed  to  add  a  new  §  141.52 
to  40  CFR  Part  141  to  read  as  follows: 

S  141.52  <  Rkcommandad  maximum 
contaminant  ievals  for  microbial 
contaminants. 

(a)  Recommended  maximum 
contaminant  levels  are  zero  for  the 
following  microorganisms:  total 
coliforms,  Giardia,  and  viruses. 

(b)  Recommended  maximum 
contaminant  levels  for  the  following 
microorganisms  parameters  are  as 
indicated:  Turbi(iity  0.1  Nephelometric 
Turbidity  Unit. 

[FR  Doc.  85-26417  Filed  11-12-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[OW-FRL-2915-6] 

National  Primary  Drinking  Water 
Regulations;  Volatile  Synthetic 
Organic  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  new 
evidence  and  request  for  coniment. 

summary:  This  action  under  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300f  et 
seg.]  reopens  the  public  comment  period 
for  45  days  to  provide  the  opportunity 
for  review  and  comment  on  a  new  report 
on  the  toxicology  of  tetrachloroethylene 
from  the  National  Toxicology  Program. 
EPA  proposed  an  RMCL  for  tetra- 
chloroethylene on  June  12, 1984  (49  FR 
24330)  at  a  level  of  zero  on  the  basis  of 
limited  evidence  of  carcinogenicity  of 
tetrachloroethylene. 

The  National  Toxicology  Program 
Technical  Report  is  entitled,  "Report  on 
the  Toxicology  and  Carcinogenesis 
Studies  of  Tetrachloroethylene  in  Rats 
and  Mice."  Board  Draft,  August  1985. 
EPA  has  been  informed  that  the  draft 
has  been  evaluated  by  the  NTP  Board 
and  that  one  conclusion  of  the  document 
has  been  revised  as  follows:  The 
chemical  has  been  determined  to 
present  "clear"  evidence  of 


carinogenicity  in  rats,  rather  than 
"some"  evidence. 

EPA  requests  comments  on  the 
National  Toxicology  Program  Report. 
The  Agency  also  requests  comments  on 
the  classification  of  tetrachloroethylene 
as  a  carcinogen  under  EPA's  carcinogen 
assessment  scheme,  as  discussed  in 
Section  IV  of  the  Final  Rule  for  RMCLs 
for  VOCs.  published  elsewhere  in 
today's  issue.  Comments  are  not 
solicited  on  other  topics. 
DATES:  Comments  must  be  submitted  by 
December  30, 1985. 

ADDRESSES:  Comments  should  be  sent 
to  Comment  Clerk,  Criteria  and 
Standards  Division.  Office  of  Drinking 
Water  (WH-550),  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington,  DC  20460.  If  there  is 
signiflcant  interest,  a  public  meeting  will 
be  held,  and  separately  noticed  in  the 
Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT 

Joseph  A.  Cotruvo,  Ph.D.,  Director, 
Criteria  and  Standards  Division.  OHice 
of  Drinking  Water  (WH-550). 
Environmental  Protection  Agency,  401 M 
Street,  SW.,  Washington,  DC  20460, 
telephone  (202)  382-7575. 
SUPPLEMENTARY  INFORMATION:  The  NTP 
report  is  available  for  inspection  at  EPA, 
Room  2904  (rear)  401 M  St.,  SW., 
Washington,  DC  and  at  the  Drinking 
Water  Supply  Branches  in  EPA's 
Regional  Offices. 

I.  JFK  Federal  Bldg.,  Boston,  MA  02203, 
Phone:  (617)  223-6486,  Jerome  Healy 


II.  26  Federal  Plaza,  Room  824.  New 
York.  NY  10278.  Phone:  (212)  264-1800, 
Walter  Andrews 

III.  6th  &  Walnut  Sts.,  Philadelphia,  PA 
19106,  Phone:  (215)  597-9873 

IV.  345  Courtland  Street,  Atlanta,  GA 
30365,  Phone:  (404)  881-3781,  Robert 
Jourdan 

V.  230  S.  Dearborn  St.,  Chicago,  IL  60604, 
Phone:  (312)  886-6176,  Joseph 
Harrison 

VI.  1201  Elm  St.,  Dallas.  TX  75270, 
Phone:  (214)  767-2620,  James  Graham 

VII.  726  Minnesota  Ave..  Kansas  City, 
KS  66101.  Phone:  (913)  236-2815. 
Gerald  R.  Foree 

VIII.  1860  Lincoln  St..  Denver.  CO  80295, 
Phone:  (303)  293-1426,  Marc  Alston 

IX.  215  Fremont  St..  San  Francisco.  CA 
94105.  Phone:  (415)  974-6076,  LesUe 
Ragle 

X.  1200  Sixth  Ave.,  Seattle.  WA  98101. 
Phone:  (206)  442-1225.  Jerry  Opatz 

A  limited  number  of  copies  of  the  NTP 
report  are  available  from  NTP  Public 
Information  Office  (MDB  2-04).  National 
Toxicology  Program,  P.O.  Box  12233. 
Research  Triangle  Park,  North  Carolina 
27709  (919-541/3780).  The  report  is  also 
available  for  sale  &t>m  the  National 
Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161 
(703/487-4650). 

Dated:  October  10, 1985. 
Lee  Thomaa, 
Administrator. 
[FR  Doc.  85-26418  Filed  11-12-85;  8:45  am] 
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(not  published  on  Saturdays,  Sundays,  or  on  oHicial  holidays), 
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Records  Administration.  Washington.  DC  20408,  under  the 
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Washington.  DC  20402. 
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Price  Support  Programs 
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Radio  Broadcasting 
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Personnel  Management  Office 
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Environmental  Protection  Agency 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


ATLANTA.  GA 

WHEN:  Nov.  21;  at  1  pm. 

Nov.  22:  at  9  am.  (identical  session) 

WHERE:  Room  LP-7. 

Richard  B.  Russell  Federal  Building, 
75  Spring  Street.  SW..  Atlanta,  GA. 

RESERVATIONS:  Deborah  Hogan. 

Atlanta  Federal  Information  Center. 
Before  Nov.  12:  404-221-2170 

On  or  after  Nov.  12:  404-331-2170 

PHILADELPHIA.  PA 
WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10 

William  J.  Green.  Jr..  Federal  Building, 

600  Arch  Street.  Philadelphia,  PA. 

Laura  Lewis, 

Philadelphia  Federal  Information  Center, 

215-597-1700 
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The  President 

PROCLAMATIONS 

47029     High  Blood  Pressure  Awareness  Week  (Proc.  5407) 

47027     Reye's  Syndrome  Week.  National  (Proc.  5406)  47099 

ADMINISTRATIVE  ORDERS 
47198.     Hot  air  popcorn  poppers,  trade  determination  47098 

(Memorandum  of  November  5, 1985) 

Executive  Agencies 

Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection 

Service:  Commodity  Credit  Corporation;  Food 

Safely  and  Inspection  Service.  47127 

RULES  47128 

Intergovernmental  review  of  agency  programs  and 

activities 

NOTICES 

470851     Agency  information  collection  activities  under 
OMB  review 

Air  Force  Department 

RULES 

Military  personnel: 
Military  iustice;  CFR  Part  removed 

NOTICES 

Meetings: 
Scientific  Advisory  Board 

Animal  and  Plant  Health  inspection  Service 

RULES 

Livestock  and  poultry  disease  control: 
4703s        Brucellosis 

I ,  Arctic  Research  Commission 

'      NOTICES 
47085     Meetings 

Civil  Rights  Commission 

NOTICES 

Meetings:  State  advisory  committees: 
47085        Georgia 

Commefce  Departmeirt 

See  International  Trade  Administration;  National 

Oceanic  and  Atmospheric  Administration.  47043 

Commodity  Credit  Corporation 

RULES  47043 

^  Loan  and  purchase  programs: 

47031         Mohair;  intmm 

Conservation  and  nenewrat>le  Energy  Office 
NOTICES  47047 

Consumer  product  test  procedures;  waiver  47044- 

petitioDs:  47046 

47106        Bock  Water  Heaters.  Inc. 

47062 
Defense  Department  47061 

See  also  Air  Force  Department 

NOTICES 

47087     Privacy  Act;  systems  of  records  47136 


47049 
47142 

47069 
47071 
47156 

47108 
47108 


Education  Department 

NOTICES 

Grants;  availability,  etc» 
Handicapped  research;  funding  priorities; 
extension  of  time 

Handicapped  youth-cooperative  models  for 
planning  and  developing  b^nsitional  services 
and  handicapped  children's  early  education 
program;  closing  dates  corrected 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

EatcHi  Corp.  et  al. 

Quality  Components,  Ina 

Energy  Department 

See  Conservation  and  Renewable  Energy  Office; 
Federal  Energy  Regulatory  Commission. 

Environmental  Protection  Agency 

RULES 

Waste  management,  solid:  State  plans: 

Ohio 
Water  pollution  control: 

Drinking  waten  maximum  contaminant  levels 

(MCLs)  for  fluoride 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Wyoming 
Hazardous  waste  program  authorizations: 

Guam 
Water  pollution  control: 

Drinking  water  maximum  contaminant  levels 

(MCLs)  for  fluoride 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Toxic  and  hazardous  substances  control: 

Confidential  business  information;  Security 

manual;  revised  procedures 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 

Banks  and  associations,  organization;  liquidation; 

effective  date 
Loan  policies  and  operations: 

Repurchase  provisions;  loan  participation  among 

Farm  Credit  System  institutions 

Federal  Aviation  Administration 

RULES 

)et  routes 

VOR  Federal  airways  (4  documents) 

PROPOSED  RULES 

Jet  routes  and  VOR  Federal  airways 

VOR  Federal  airways 

NOTICES 

Meetings: 
Aeronautics  Radio  Technical  Commission 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 
47051         Digital  termination  systems;  mutually  exclusive 

applications;  random  selection  procedures; 

correction 
Communications  equipment: 

47050  Industrial,  scientific,  and  medical  equipment: 
equipment  authorization  program,  etc.? 
reconsideration  petition;  extension  of  time 

Radio  and  television  broadcasting: 
47055         Oversight:  update  clarifications,  editorial 
corrections,  etc.;  correction 
Radio  broadcasting: 

47051  AM  broadcast  directional  antenna  sampling 
systems;  proof  of  performance  field  strength 
measurements 

PROPOSED  RULES 

Radio  broadcasting: 
47076        FM  stations;  technical  and  operational 
regulations  review 

Radio  services,  special: 
47080         Aviation  services;  digital  administrative 
communications;  extension  of  time 

NOTICES 
47109     Agency  information  collection  activities  under 

OMB  review 

Hearings,  etc.: 
47109         Minority  Women's  TV  Coalition  et  al. 
471 1 1         Weiner,  Allan  M.,  et  al. 
47113     Rulemaking  proceedings;  petitions  filed,  granted. 

denied,  etc. 

Federal  Deposit  Insurance  Corporation 

NOTICES 

47137  Meetings;  Sunshine  Act  (2  documents) 

Federal  Election  Commission 

NOTICES 

47138  Meetings;  Sunshine  Act 


Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availabihty,  etc.: 

Falls  Hydro  Associates 

Long  Lake  Energy  Corp.  et  al. 

San  Luis  Obispo,  CA,  et  al. 

Sheep  Creek  Irrigation  Co.  et  al. 
Hearings,  etc.: 

Cenergy  Exploration  Co. 

Columbia  Gas  Transmission  Corp.  et  al. 

Conoco,  Inc. 

Lawrenceburg  Gas  Transmission  Corp. 

Louisiana  Land  &  Exploration  Co.  et  al. 

Mountain  Fuel  Resources,  Inc. 

National  Fuel  Gas  Supply  Corp.  (2  documents] 


Federal  Mediation  and  Conciliation  Service 

NOTICES 

Grants;  availability,  etc.: 
47114         Labor-management  cooperation  program 

Federal  Reserve  System 

RULES 

Unfair  or  deceptive  acts  or  practices  (regulation 
AA): 
47036        Credit  practices;  staff  guidelines 
NOTICES 
Bank  holding  company  applications,  etc.: 

47116  Sanwa  Bank  Ltd. 
47138     Meetings;  Sunshine  Act 

Federal  Trade  Commission 

PROPOSED  RULES 
Prohibited  trade  practices: 
47063        National  Energy  Associates,  Inc.,  et  al. 

NOTICES 

47138     Meetings;  Sunshine  Act 

47117  Premerger  notification  waiting  periods;  early 
terminations 

Food  and  Drug  Administration 

RULES 
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International  Trade  Commission 
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47132  Agency  records  schedules;  availability  and  inquiry 

National  Oceanic  and  Atmospheric 
Administration 

PROf>OSED  RULES 

Fishery  conservation  and  management: 
47080        Foreign  fishing.  Gulf  of  Alaska  groundfish,  and 
Bering  Sea  and  Aleutian  Islands  groundfish 
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The  President 


Presidential  Documents 


Proclamation  5406  of  November  11,  1965 
National  Reye's  Syndrome  Week,  1985 

By  the  President  of  the  United  States  of  America 

A'  Proclamation 

There  is  a  potentially  deadly  disorder  that  affects  our  children  called  Reye's 
Syndrome.  It  is  one  of  the  top  ten  killers  among  all  diseases  affecting  young 
people  aged  one  to  ten.  Each  year  in  the  United  States,  a  number  of  healthy 
children  under  age  nineteen  are  afflicted  with  Reye's  Syndrome,  and  many 
victims  die  or  become  crippled  within  several  days. 

We  did  not  recognize  Reye's  Syndrome  as  a  specific  illness  until  1963,  and  we 
still  do  not  know  what  causes  it  or  how  to  prevent  it.  Diligent  research  has 
identified  its  symptoms:  severe  vomiting,  delirium,  lethargy,  imusual  drowsi- 
ness, and  belligerence.  During  last  winter's  flu  season,  only  171  cases  of 
Reye's  Syndrome  were  reported  in  the  United  States,  down  from  the  422  cases 
reported  as  recently  as  1980.  A  variety  of  factors  have  contributed  to  this 
sharp  decline,  which  is  an  encouraging  chapter  in  the  annals  of  American 
medicine.  Experience  has  taught  us  that  quick  medical  intervention  usually 
can  avert  death  or  disabiHty. 

But  much  remains  to  be  learned.  Federal  scientists,  supported  by  the  National 
Institute  of  Neurological  and  Communicative  Disorders  and  Stroke  and  other 
units  of  the  National  Institutes  of  Health  such  as  the  National  Institute  of 
Allergy  and  Infectious  Diseases,  the  National  Institute  of  Child  Health  and 
Human  Development,  and  the  National  Institute  of  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases,  are  untiring  in  their  efforts  to  understand  this 
lethal  disorder.  They  are  assisted  in  this  endeavor  by  their  Federal  colleagues 
at  the  Food  and  Drug  Administration  and  Centers  for  Disease  Control,  who 
monitor  the  occurrence  of  Reye's  Syndrome  throughout  the  country. 

In  recent  years,  the  medical  community  and  groups  of  concerned  citizens  have 
brought  Reye's  Syndrome  into  the  public  eye.  Volunteer  organizations  such  as 
the  American  Reye's  Syndrome  Association  and  the  National  Reye's  Syn- 
drome Foundation  have  launched  effective  public  education  campaigns.  We 
must  build  upon  these  efforts  to  acquaint  all  parents  and  medical  profession- 
als with  the  dangers  of  this  illness.  We  must  stimulate  further  scientific 
investigation  of  the  origin  of  this  enigmatic  killer  in  the  biomedical  research 
arena,  where  our  greatest  hope  of  conquering  this  disease  Hes. 

To  focus  public  and  professional  attention  on  the  seriousness  of  Reye's 
Syndrome,  the  Congress,  by  Senate  Joint  Resolution  29,  has  designated  the 
week  of  November  11  through  November  17,  1985,  as  "National  Reye's  Syn- 
drome Week"  and  authorized  and  requested  the  President  to  issue  a  procla- 
mation in  observance  of  that  week. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  11  through  17.  1985.  as 
National  Reye's  Syndrome  Week.  I  call  upon  all  government  agencies,  health 
organizations,  communications  media,  and  people  of  the  United  States  to 
observe  that  week  with  appropriate  ceremonies- and  activities. 
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IN  WITNESS  WHEREOF,  I  have  kerauito  set  my  hand  this  11th  day  of 
November,  in  the  year  of  our  Lord  nineteen  himdred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Presidential  Documents 


Proclamation  5407  of  November  12,  1985 

High  Blood  Pressure  Awareness  Week,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

High  blood  pressure  is  a  disease  that  affects  as  many  as  60  million  Americans 
and  is  a  major  contributing  factor  in  1.25  million  heart  attacks  and  half  a 
million  strokes  that  take  place  every  year  in  the  United  States.  More  than  half 
a  miUion  of  those  who  have  a  heart  attack  will  die  this  year,  and  the  economic 
cost  to  the  Nation  in  direct  medical  costs,  lost  work  days,  and  lost  production 
is  estimated  to  be  in  excess  of  ten  billion  dollars  annually. 

There  are  many  encouraging  signs  that  we  are  making  progress  in  bringing  this 
disease  under  control.  The  death  rates  from  heart  attacks  and  stroke  have 
been  declining  dramatically  over  the  past  decade  and  more.  From  1972  to  1984, 
for  example,  the  death  rate  for  heart  attack  dropped  by  33  percent,  and  for 
stroke  by  48  percent. 

At  least  one  of  the  factors  responsible  for  this  decline  is  an  enhanced 
awareness  among  the  medical  profession  and  the  public  of  the  dangers  of  high 
blood  pressure  and  the  steps  that  must  be  taken  to  control  it.  This  growing 
awareness  has  been  brought  about  with  the  assistance  of  the  National  High 
Blood  Pressure  Education  Program,  a  coordinated  effort  involving  the  Federal 
government;  community  volunteer  oi^anizations;  medical  associations;  indus- 
try and  labor;  State  and  local  public  health  agencies,  and  many  other  groups. 
Since  the  program  began  in  1972,  public  understanding  of  high  blood  pressure, 
the  number  of  people  being  treated,  and  the  number  of  those  effectively 
controlling  their  high  blood  pressure  has  increased  considerably. 

Often  called  the  "silent  killer"  because  it  usually  has  no  easily  detectable 
symptoms,  high  blood  pressure  is  an  insidious  condition  that  may  lead  to  heart 
attack,  stroke,  or  kidney  damage.  It  is  one  of  three  major  risk  factors,  along 
with  cigarette  smoking  and  elevated  blood  cholesterol,  for  cardiovascular 
diseases.  All  of  these  factors  can  be  controlled  or  eliminated. 

High  blood  pressure  can  be  detected  using  the  familiar  inflatable  arm  cuff  and 
stethoscope.  The  test  takes  only  a  few  moments  and  is  painless.  Once 
detected,  high  blood  pressure  can  be  very  effectively  controlled.  Sometimes 
this  can  be  accomplished  by  such  measures  as  weight  loss,  salt  restriction, 
and  exercise.  When  these  do  not  work,  the  physician  can  select  an  appropri- 
ate treatment  program  from  a  wide  range  of  drug  therapies. 

I  urge  all  Americans  to  take  advantage  of  the  high  blood  pressure  screening 
activities  in  their  communities,  their  work  places,  and  Aeir  public  health 
facilities.  They  should  ask  their  physicians  how  often  they  should  have  a 
blood  pressure  check.  All  Americans  should  be  aware  of  the  dangers  of  this 
very  widespread  condition  and  they  should  also  know  that  these  dangers  can 
be  eliminated  by  proven  methods. 

To  stimulate  awareness  among  Americans  of  the  importance  of  having  their 
blood  pressure  measured,  the  Congress,  by  Senate  Joint  Resolution  130,  has 
designated  the  week  beginning  November  10,  1985.  as  "High  Blood  Pressure 
Awareness  Week"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  week. 
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NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  10,  1985,  as  High 
Blood  Pressure  Awareness  Week.  I  invite  the  American  people  to  join  with  me 
in  reaffirming  our  commitment  to  the  resolution  of  the  problem  of  high  blood 
pressure. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  12th  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Rules  and  Regulations 


Federal  Resister 
Vol.  sa  No.  220 

Thursday,  November  14,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Oode  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Cr«dit  Corporation 
7  CFR  Part  1468 

Payment  Program  for  Mohair 

agency:  Commodity  Credit  Corporation, 
USDA. 


ACTIOIC  Interim  rule. 


SUMMARY:  This  interim  rule  amends  the 
regulations  at  7  CFR  Part  1466  governing 
the  Commodity  Credit  Corporation's 
(CCC)  price  support  program  for  mohair 
with  respect  to:  (1)  Marketings  of  shorn 
mohair  eligible  for  price  support 
payments;  (2)  defmitions  which  are 
applicable  to  the  program;  (3)  producer 
eligibility  for  price  support  payments;  (4) 
contents  of  sales  documents  which  are 
submitted  in  support  of  price  support 
payment  applications;  and  (5)  the 
deletion  of  certain  obsolete  references. 

EFFECTIVE  DATES:  This  interim  rule  shall 
become  effective  on  November  14, 1985. 
Comments  must  be  received  on  or 
before  January  13, 1986,  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Send  comments  on  this 
interim  rule  to:  Director,  Emergency 
Operations  and  Livestock  Programs 
Division,  ASCS,  Department  of 
Agriculture  P.O.  Box  2415,  Washington, 
DC  20013.  AH  written  submissions  made 
pursuant  to  this  rule  will  be  made 
available  for  public  inspection  in  Room 
4095  South  Building,  USDA,  between  the 
hours  of  8:15  AM  and  4:45  PM.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  W.  Newcomb,  Director,  Emergency 
Operations  and  Livestock  Programs 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  DC  20013.  Telephone 
(202)  447-5621. 


SUPFLEMCNTARY  WTOnMATIOM: 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1468)  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  OMB  Number 
0560-0023  has  been  assigned. 

This  interim  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 
(U^A)  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  as  "not  major."  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  10.051;  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  to  this  interim  rule  since  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  Enviroimiental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Since  the  marketing  of  1985  crop 
mohair  has  begim,  it  has  been 
determined  that  the  provisions  of  this 
interim  rule  must  be  effective  November 
14, 1985.  However,  comments  on  this 
interim  nile  are  requested  and  must  be 
received  not  later  than  60  days  from  the 


date  of  publication  in  the  Federal 
Register  in  order  to  be  assured  of 

consideration.  A  final  rule  will  be 
published  discussing  any  amendments 
which  are  determined  to  be  necessary. 
Section  706  of  the  National  Wool  Act 
of  1954,  as  amended  ("Wool  Act"), 
provides  that  the  Secretary  of 
Agriculture  shall  determine  the  amounts, 
terms,  and  conditions  of  the  mohair 
price  support  program.  This  interim  rule 
amends  the  regulations  which  relate  to 
program  operations  and  the  price 
support  program  for  mohair  for  the  1985 
marketing  year,  particularly  writh  regard 
to  the  conditions  tmder  which  price 
support  payments  will  be  made.  The 
mohair  price  support  program  is 
designed  to  encourage  the  continued 
domestic  production  of  mohair  at  prices 
fair  to  both  producers  and  consumers  in 
a  manner  which  will  assure  a  viable 
domestic  mohair  industry.  A  review  by 
the  Office  of  the  Deputy  Administrator, 
State  and  County  Operations  (DASCO) 
of  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  of  a  select 
number  of  1983  shorn  wool  applications 
for  payment  and  supporting 
documentation  has  revealed  marketing 
practices  which  defeat  the  purpose  of 
the  wool  program.  Since  the  mohair 
program  is  similar  to  the  wool  program, 
ASCS  is  concerned  that  mohair 
producers  may  adopt  marketing 
practices  similar  to  those  which  have 
been  adopted  by  some  wool  producers 
and  use  these  practices  to  defeat  the 
purpose  of  the  mohair  price  support 
program.  This  interim  rule  amends  the 
regulations  set  forth  at  7  CFR  Part  1468 
to  prevent  these  practices. 

Defiiiitioiu 

The  regulations  at  7  CFR  1468.104 
currently  set  forth  the  definitions  of 
certain  terms  which  are  applicable  to 
this  subpart.  This  interim  rule  amends 
this  section  by  redesignating  the  current 
definitions  in  1468.104  in  alphabetical 
order  and  adding  the  definitions  of  the 
following  terms:  (1)  "Deputy 
Administrator";  (2)  "family  member";  (3) 
"grease  mohair";  (4)  "mohair  incentive 
payment  rate",  and  (5)  "shorn  mohair". 

The  definition  of  "shorn  mohair"  has 
been  added  to  ensure  that  there  is  no 
doubt  or  opportunity  for  the 
misinterpretation  of  the  phrase.  "Shorn 
mohair"  is  defined  as  grease  mohair  that 
has  been  sheared  from  Angora  goats 
and  also  includes  the  grease  hair  of  the 
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kid  of  an  Angora  goat.  The  definition  of 
"shorn  mohair"  would  not  include  pelts 
or  mohair  sheared  from  pelts,  scoured, 
or  dyed  mohair  or  yam,  skeins  or  other ' 
terms  which  identify  the  mohair  as 
being  other  than  in  its  natural  grease 
weight  state. 

It  has  also  been  determined  that  the 
phrase  "family  member"  needs  to  be 
defined  in  the  regulations.  This  is 
necessary  since  §  1468.107(c)  has  been 
amended  to  provide  that  a  sale  of 
mohair  to  a  family  member  is  not 
considered  to  be  a  bona  Hde  marketing. 
Therefore,  the  definition  of  "family 
member"  has  been  added  to  the 
regulations  at  §  1468.104  and  means  a 
person  who  is  (a)  a  parent  or 
grandparent  of  the  producer,  (b)  the 
spouse  of  the  producer  (c)  a  lineal 
descendant  of  the  producer  or  the 
producer's  spouse:  (d)  the  spouse  of  any 
lineal  descendant  of  the  producer  or  the 
producer's  spouse;  (e)  a  brother  or  sister 
of  the  producer  or  the  producer's  spouse, 
or  (f)  a  spouse  of  a  brother  or  sister  of 
the  producer  or  the  producer's  spouse. 

In  addition,  the  definition  of  "sales 
document"  has  been  amended  to  ensure 
that  a  producer  does  not  receive  a  price 
for  mohair  that  would  be  inflated 
beyond  the  fair  market  value  for  the 
qualify,  type,  and  grade  of  mohair  which 
the  producer  is  marketing.  This  change 
in  definition  will  result  in  marketing 
practices  which  encourage  the  sale  of 
mohair  at  fair  prices  by  assuring  that  a 
producer  does  not  sell  mohair  to  persons 
or  businesses  in  a  manner  which  would 
enable  the  producer  to  receive  inflated 
prices  for  such  marketings. 

Price  Support  Payments 

The  regulations  at  7  CFR  1468.105 
provide  that  price  support  payments  will 
be  made  on  the  basis  of  mohair 
marketed  in  a  specified  marketing  year. 
Since  the  definition  of  shorn  mohair  has 
been  added  at  7  CFR  1468.104, 1468.105 
has  been  amended  by  deleting  the 
reference  to  those  marketings  of  mohair 
which  are  not  eligible  for  price  support 
payments.  Only  shorn  mohair,  as 
defined  in  §  1468.104,  would  be  eligible 
for  such  payments  made  in  accordance 
with  §  1468.105. 

In  addition,  the  regulations  at  7  CFR 
1468.108  are  amended  to  provide  that 
the  price  supporf  payment  rate  for 
mohair  shall  be  determined  and  ' 
announced  by  the  Executive  Vice 
President,  CCC,  or  his  designee,  at  the 
end  of  each  specified  marketing  year. 

Eligibility  for  Payment 

The  regulations  at  7  CFR  1468.106  set 
forth  the  eligibility  requirements  for 
pnce  support  payments  for  shorn 
mohair.  This  interim  rule  amends 


§  1468.106  by  designating  the 
introductory  paragraph  as  paragraph  (a) 
and  redesignating  the  remaining 
paragraphs  accordingly.  Redesignated 
§  1468.106(a)  has  been  revised  to  clarify 
that  no  payment  will  be  made  unless  a 
producer  has  complied  with  all  of  the 
requirements  of  S  1468.106. 
Redesignated  9  1468.106(b)  is  revised  to 
provide  that,  with  respect  to  joint 
applications  for  payment,  only  those 
marketings  which  are  bona  fide  sales,  as 
defined  in  9  1468.107(c),  will  be  eligible 
for  price  support  payments. 

deviously,  redesignated  9  1468.106(f) 
provided  that  only  bona  fide  marketings 
of  shorn  mohair  would  be  eligible  for 
price  support  payments.  This  interim 
rule  amends  9  1468.106(f)  to  provide  that 
shorn  mohair  which  has  been  processed 
in  any  manner  into  a  mohair  product,  as 
determined  by  the  Deputy 
Administrator,  shall  not  be  eligible  for 
price  support  payments.  The  purpose  of 
this  change  is  to  ensure  that  only  grease 
base  mohair  will  be  eligible  for  a  mohair 
price  support  payment.  For  example, 
processing  the  mohair  into  mohair 
products,  such  as  yam,  mohair  yam, 
skeins,  novelty  items  made  from  mohair 
or  other  products  of  this  nature,  will 
make  the  mohair  ineligible  for  price 
support  payments. 

The  regulations  at  7  CFR  1468.110(b) 
are  similarly  amended  to  provide  that 
mohair  products  shall  not  be  eligible  for 
price  support  payments. 

Bona  Fide  Marketings 

In  the  review  of  the  program  which 
was  conducted  by  DASCO,  it  was 
determined  that  in  a  number  of 
instances  producers  sold  wool  to,  or 
exchanged  wool  with,  purchasers  and 
received  compensation  in  the  form  of 
wool  or  a  wood  product  with  no  price 
established  for  the  wool.  This  practice, 
it  was  found,  often  occurred  with 
respect  to  the  sale  of  wool  among  family 
members.  These  kinds  of  transactions 
are  not  considered  bona  fide  marketings 
because  they  fail  to  establish  a  fair  price 
for  wool  if  indeed  an  actual  sale  does 
occur.  Accordingly,  since  the  marketing 
of  wool  is  similar  to  the  marketing  of 
mohair  and  because  of  the  kinds  of 
transactions  used  by  some  producers  of 
wool  which  are  contrary  to  the  purposes 
of  the  wool  price  support  program  may 
be  utilized  by  producers  of  mohair,  the 
regulations  at  7  CFR  1468.107(c)  have 
been  amended  to  provide  that  the  sale 
of  mohair  by  a  producer  to  a  family 
member  is  not  considered  a  bona  fide 
marketing. 

Furthermore,  in  order  to  make  certain 
that  producers  do  not  receive  inflated 
prices  for  their  mohair,  the  regulations 
at  9  1468.107(c)  have  been  amended  to 


provide  that  mohair  sold  by  a  producer 
to  a  business  in  which  the  producer  has 
more  than  a  20  percent  interest  shall  not 
be  considered  to  be  a  bona  fide 
marketing. 

The  review  also  disclosed  the 
occurrence  of  sales  of  wool  by 
producers  not  previously  engaged  in  the 
business  of  buying  wool.  These 
transactions  are  not  bona  fide 
marketings  unless  evidence  is 
submitted,  to  the  satisfaction  of  CCC, 
that  such  marketings  have  occurred.  The 
review  further  revealed  attempts  to 
submit  to  CCC  documents  representing 
sales,  transfers,  or  other  arrangements 
with  respect  to  wool  which  were 
fictitious  or  not  legally  binding.  An 
example  of  such  schemes  are  sales  of 
wool  where  a  part  or  all  of  the  purchase 
price  or  product  is  retiimed  to  the 
purchaser  in  the  form  of  money  or 
merchandise,  either  directly  from  the 
seller  or  through  other  persons.  If  these 
practices  were  also  adopted  by 
producers  of  mohair,  they  would  defeat 
the  purposes  of  the  mohair  price  support 
program  which  is  designed  to  encourage 
domestic  production  of  mohair  at  prices 
fair  to  both  producers  and  consumers.  It 
was,  therefore,  determined  that  the 
regulations  at  9  1468.107(c)  should  be 
revised  to  clearly  set  forth  the 
requirements,  in  addition  to  the 
prohibitions  against  a  producer  selling 
mohair  to  a  family  member  or  to  a 
business  in  which  the  producer  has 
more  than  a  20  percent  interest,  which 
producers  must  meet  in  order  to  become 
eligible  to  receive  price  support 
payments  for  their  marketings  of  shorn 
mohair.  These  requirements  provide 
that,  in  order  to  be  considered  as  a  bona 
fide  marketing,  the  mohair  must  be  sold 
to  a  person  or  business  engaged  in  the 
business  of  buying  and  selling  grease 
basis  mohair  and  the  sale  of  the  mohair 
must  be  based  upon  a  reasonably 
appraised  price  of  mohair. 

In  addition,  the  regulations  at 
9  1468.107(d)  are  amended  to  explain  the 
basis  for  the  exchange  of  mohair  for 
merchandise  or  services  and  to  explain 
the  relationship  of  such  an  ej^change 
with  the  bona  fide  marketing  of  mohair. 

Sales  Documents 

The  regulations  at  7  CFR  1468.111    , 
enumerate  the  information  which  must 
be  listed  on  a  sales  document  which  isi 
submitted  to  CCC  for  the  purpose  of     j 
verifying  a  price  support  payment 
application.  In  order  to  ensure  that 
proper  documentation  is  presented  to 
CCC,  this  interim  rule  amends 
9  1468.111(a)  to  provide  that  any  sales 
documents  which  are  prepared  by  the 
purchaser  of  mohair  must  have  the 
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original  signature  of  the  purchaser  or  the 
signature  of  an  authorized 
representative  of  the  purchaser.  In  order 
to  obtain  adequate  information  with 
respect  to  the  quantity  of  mohair  which 
is  sold  by  a  producer,  this  interim  rule 
amends  S  1468.111  to  provide  that  all 
sales  documents  must  contain  the  net 
weight  of  mohair  sold  on  a  grease  basis. 
This  change  in  the  regulations  is  made 
to  ensure  that  no  price  support  payment 
is  made  for  shorn  mohair  which  does 
not  clearly  meet  the  definition  of  shorn 
mohair  as  defined  in  §  1468.104. 
Accordingly.  S§  1468.111(a)  (3)  and  (8) 
and  (b)(3)  are  amended  to  require  that 
sales  documents  reflect  the  quantity  of 
mohair  marketed  on  a  grease  basis. 

List  of  Subjecto  m  7  CFR  Part  1468 

Price  support  programs,  Mohair. 
Interim  Rule 

PART  1468— MOHAIR 

Accordingly,  the  regulations  at  7  CFR 
Part  1468  are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  1468  (Subpart — Payment  Program 
for  Mohair  (1982-1985))  continues  to 
read  as  follows: 

Autkority:  Sees.  4  and  5.  62  Stat.  1070.  as 
amended,  1072.  as  amended:  15  U.S.C.  714b, 
714c;  sees.  702-70a  68  Stat.  910-912.  as 
amended:  7  U.S.C.  1781-1787. 

§§  146ai-1468.26    [Removed] 

2.  In  part  1468.  Subpart— Payment 
Program  for  Mohair,  consisting  of 
§S  1468.1-1468.28.  (1974-1977)  is 
removed. 

3.  In  part  1468,  the  Table  of  Contents 
is  amended  by  revising  the  heading  to 
5  1468.107  and  adding  a  new  $  1468.127 
as  follows: 


1468.107    Bona  Tide  marketings  within  a 
specified  marketing  year. 


1468.127    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

*  *'  *  t  i 

4.  Section  1468.104  is  amended  by 
removing  paragraph  designations  (a) 
through  (1),  rearranging  the  definitions  in 
alphabetical  order,  revising  the 
introductory  paragraph  and  the  term 
"sales  document",  and  adding  the    ■ 
following  new  definitions  to  read  as 
follows: 

§1468.J04    Definitions. 

In  determining  the  meaning  of  the 
provisions  of  this  subpart,  unless  the 
context  indicates  otherwise,  words 
importing  the  singular  include  and  apply 
to  several  persons  or  things,  words 
importing  the  plural  include  the  singular. 


words  importing  the  mascuUne  gender 
include  the  femine,  and  words  used  in 
the  present  tense  include  the  future  as 
well  as  the  present.  The  following  terms 
shall  have  the  following  meanings: 

"Deputy  Administrator"  means  the 
Deputy  or  Acting  Deputy  Administrator. 
State  and  County  Operations. 
Agricultural  Stabilization  and 
Conservation  Service.  U.S.  Department 
of  Agriculture. 

"Family  member"  means  a  person 
who  is  (a)  a  parent  or  grandparent  of  the 
producer  (b)  the  spouse  of  die  producer 
(c)  a  lineal  descendant  of  the  producer 
or  the  producer's  spouse;  (d)  the  spouse 
of  any  lineal  descendant  of  the  producer 
or  the  producer's  spouse;  (e)  a  brother  or 
sister  of  the  producer  or  the  producer's 
spouse  or  (f)  a  spouse  of  a  brother  or 
sister  of  the  producer  or  the  producer's 
spouse. 
•        •        •        *        *  I 

"Grease  mohair"  means  mohair  as  it 
comes  from  the  Angora  goat  or  the  kid 
of  an  Angora  goat  before  applying  any 
process  to  remove  the  natural  oils  or 
fats. 
***** 

"Mohgir  incentive  payment  rate  " 
means  the  percentage  required  to  bring 
the  national  average  price  received  by 
all  producers  for  the  sale  of  mohair  up  to 
the  incentive  price. 
***** 

"Sales  document"  means  the  account 
of  sale,  invoice,  bill  of  sale,  or  other 
related  document  prepared  by  the 
purchaser  evidencing  the  sale  by  the 
producer  of  shorn  mohair  to  the 
purchaser. 

"Shorn  mohair"  means  grease  mohair 
sheared  from  a  Uve  Angora  goat  or  the 
kid  of  an  Angora  goat.  Shorn  mohair 
does  not  include  pelts  or  mohair  shared 
from  pelts,  scoured,  or  dyed  mohair  or 
yam.  skeins  or  other  terms  which 
identify  the  mohair  as  being  other  than 
in  its  natural  greasy  state. 
***** 

5.  Section  1468.105  is  revised  to  read 
as  follows: 

§  1468.105    Price  support  payments. 

With  respect  to  each  specified 
marketing  year,  price  support  payments 
on  shorn  mohair  marketed  in  each 
marketing  year  wijl  be  available  to 
producers  in  accordance  with  the 
provisions  of  this  subpart. 

6.  Section  1468.106  is  amended  by 
designating  the  introductory  paragraph 
as  paragraph  (a),  redesignating  present 
paragraphs  (a)  through  (e)  as  paragraphs 
(b)  through  (f).  respectively,  and  revising 
newly  designated  paragraphs  (a),  (b), 
and  (f)  to  read  as  follows: 


S  1468.106    EUoibillty  for  payments. 

(a)  To  be  eligible  for  a  payment  with 
respect  to  shorn  mohair  under  this 
subpart,  all  requirements  of  this  section 
must  be  fulfilled. 

(b)  Except  as  provided  in  S  1468.115. 
the  applicant  must  be  the  producer  of 
shorn  mohair.  In  the  case  of  a  Joint 
application  for  payment  each  applicant 
must  be  a  producer  of  shorn  mohair 
which  is  marketed  in  accordance  with 
provisions  of  S  1468.107(c). 

(f)  Payments  shall  only  be  made  with 
respect  to  bona  fide  marketings  of  shorn 
mohair.  The  sale  of  shorn  mohair  which 
has  been  altered  in  any  manner  through 
processing,  other  than  scouring  as 
providerfin  §  1468.111(a)(3),  or  any  other 
process  Or  act  that  results  in  a  mohair 
product,  as  determined  by  the  Deputy 
Administrator,  is  not  eligible  for  a 
payment  under  this  subpart 

7.  Section  1468.107,  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b).  (c),  (d).  and  (e)  to  read 
as  follows: 

§1468.107    Bona  fkte  marketing  wtttiln  a 
specified  marketing  year. 

***** 

(b)  A  promissory  note  or  other 
promise  to  pay.  as  well  as  a  check  not 
honored  for  any  reason,  shall  not  be 
considered  as  a  payment  to  the  producer 
unless  the  Deputy  Administrator  makes 
a  determination  that:  (1)  The  producer 
acted  in  good  faith  in  marketing  the 
mohair;  (2)  a  bona  fide  marketing 
occurred;  (3)  the  mohair  was  not 
returned  to  the  producer;  (4)  the 
producer  was  not  aware  and  had  no 
reason  to  suspect  that  the  document 
tendered  in  payment  for  the  mohair  was 
not  worth  its  face  value  at  the  time  of 
acceptance  of  the  document  and  (5)  the 
producer  made  a  diligent  effort  to  obtain 
payment  for  the  mohair  from  the 
purchaser.  Notwithstanding  the 
foregoing  provisions  of  this  paragraph, 
the  price  utilized  for  the  purpose  of 
computing  the  net  sales  proceeds  tmder 
the  provisions  of  $  1468.109  shall  not 
exceed  the  fair  market  value  of  the 
mohair  as  determined  by  the  Deputy 
Administrator. 

(c)  For  the  purpose  of  determining  a 
price  support  payment,  a  bona  fide 
marketing  shall  be  deemed  to  occur 
when  a  producer  relinquishes  title  to  the 
shorn  mohair  in  exchange  for  a  specific 
amount  of  money  per  pound  of  mohair 
tendered,  or  for  services  of  merchandise 
of  a  specific  monetary  value  as  provided 
in  paragraph  (d)  of  this  section.  A  sale  of 
mohair  by  a  producer  shall  constitute  a 
bona  fide  marketing  if:  (1)  The  mohair  is 
sold  to  a  person  or  business  which 
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normally  buys  mohair  (2)  the  producer 
selling  the  mohair  does  not  sell  the 
mohair  to  a  family  member  or  to  any 
business  in  which  the  producer  has 
more  than  a  20  percent  interest;  (3)  the 
sale  is  based  on  the  fair  market  value 
for  mohair  and  (4)  the  person  or 
business  buying  the  mohair  is  also 
engaged  in  the  business  of  buying  and 
selling  grease  basis  mohair  and  buys  the 
mohair  in  the  course  of  that  business. 

(d)  The  exchange  of  mohair  for 
merchandise  or  services  of  a  nature 
other  than  mohair  or  mohair  products 
will  be  considered  as  a  bona  fide 
marieeting  if  a  definite  price  for  the 
mohair  is  estabhshed  by  the  parties 
prior  to  the  exchange.  Such  price,  or 
whatever  other  price  the  Deputy 
Administrator  determines  is  the  fair 
market  value  for  such  mohair, 
whichever  is  lower,  shall  be  used  for  the 
purpose  of  computing  the  net  sales 
proceeds  under  the  provisions  of 

S  1468.109. 

(e)  The  delivery  of  mohair  on 
consignment  to  a  marketing  agency  to 
be  sold  for  the  producer's  account  does 
not  constitute  a  marketing  whether  or 
not  a  minimum  sales  price  is  guaranteed 
or  an  advance  against  the  prospective 
sales  price  is  given  by  the  consignee. 

Notwithstanding  the  foregoing,  mohair 
delivered  to  a  marketing  agency  on 
consignment  is  deemed  to  have  been 
marketed  if  the  marketing  agency:  (1) 
Has  guaranteed  a  minimum  sales  price: 
(2)  is  unable  to  sell  the  mohair  for  more 
than  the  minimum  sales  price;  and  (3) 
takes  possession  of  the  mohair  at  the 
minimum  sales  price  with  the  producer's 
consent.  The  producer  shall  be  deemed 
to  have  consigned  the  mohair  when  the 
mohair  has  been  transferred  to  a 
marketing  agency  and  the  producer 
provides  that  such  agency  shall  market 
the  mohair  and  that  the  producer  shall 
be  entitled  to  the  proceeds  of  such 
marketing. 

8.  Section  1468.106  is  revised  to  read 
as  follows; 

§146«.1M    Rat*  of  payment 

At  the  end  of  each  specified  marketing 
year  the  mohair  price  support  payment 
rate  shall  be  determined  and  announced 
by  the  Executive  Vice  President,  CCC, 
or  the  Executive  Vice  President's 
designee. 

9.  Section  1468.110  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S1468.110    Praparatlwi  of  lypHcatton. 

(b)  Supporting  documents.  The 
application  shall  be  supported  by  the 
original  sales  document  evidencing  the 


sale  of  mohair.  The  processing  of  shorn 
mohair  by  a  process  or  act  which,  as 
determined  by  the  Deputy 
Administrator,  produces  a  mohair 
product  shall  make  the  mohair  ineligible 
for  a  price  support  payment.  Payment 
shall  not  be  made  on  marketings  of 
mohair  products,  including  items 
identiHed  as  yam,  mohair  yam,  skeins, 
or  novelty  items.  Trimming,  skirting,  and 
cleaning  by  scouring,  provided  the 
grease  basis  weight  is  established,  does 
not  disquaify  the  mohair  for  a  price 
support  paymeAt. 
***** 

10.  Section  146&111  is  amended  by 
revising  paragraphs  (a)  introductory 
text  (a)(3)  and  (a)(8)  and  paragraph  (b) 
introductory  text  and  (b)(3)  to  read  as 
follows: 

§1468.111    Contents  of  sales  documents. 


(a)  Sales  other  than  at  farm,  ranch,  or 
local  shipping  point  Each  sales 
document,  except  a  document  which 
involves  a  direct  sale  of  mohair  at  the 
producer's  farm,  ranch,  or  local  shipping 
point,  must  be  prepared  by  either.  The 
purchaser,  in  which  case  the  original 
signature  of  the  purchaser  or  the 
signature  of  an  authorized 
representative  of  the  purchaser  must  be 
entered  on  the  sales  document  or  the 
applicant's  marketing  agency.  Each 
sales  document  must  include  at  least  the 
following: 

(3)  The  net  weight  of  mohair  sold  on  a 
grease  basis.  If  the  mohair  was  sold  as 
scoured,  the  original  grease  weight  must 
be  shown  as  well  as  the  scoured  weight. 

(8)  The  amount  paid  to  the  seller  of 
the  mohair  on  a  grease  basis. 
***** 

(b)  Sales  at  farm,  ranch,  or  local 
shipping  point.  Each  sales  document 
involving  a  sale  of  mohair  at  the 
producer's  farm,  ranch  or  local  shipping 
point  which  is  attached  to  an 
application  for  a  price  support  payment 
shall  be  prepared  by  the  purchaser  with 
the  original  signature  of  the  purchaser 
and  must  contain  at  least  the  following: 

(3)  The  net  weight  of  mohair  sold  on  a 
grease  basis.  If  the  mohair  was  sold  as 
scoured  mohair,  the  original  grease 
weight  must  be  shown  as  well  as  the 
scoured  weight. 

11.  Section  1468.127  is  added  to  read 
as  follows: 


§1468.127    0MB  control  numbers 
assigned  pursuant  to  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  1468)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Number  0560-0023. 

Signed  at  Washington.  DC  on  November  a 
1985. 

Everan  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  85-27094  Filed  11-13-85;  8:45  am) 

BNXmO  CODE  3410-06-M 


Office  of  the  Secretary 

7  CFR  Part  3015 

Department  Programs  and  Activities 
Excluded  From  Executive  Order  12372 

agency:  Department  of  Agriculture, 
USDA. 

ACTION:  Final  rule-related  notice. 

summary:  The  purpose  of  this  Notice  is 
to  inform  State  and  Local  Governments 
and  other  interested  persons  of  the 
Department's  decision  to  exclude  Rural 
Electrification  Loans  and  Loan 
Guarantees,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  Rural  Telephone 
Bank  Loans  to  nongovemmental  and 
governmental  entities  from  coverage 
under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  A  full  understanding  of  the 
requirements  of  the  Order  may  be 
gained  by  referring  to  the  final  rules 
published  in  7  CFR  Part  3015,  Subpart  V, 
at  48  FR  29100,  dated  June  24, 1983. 

DATE:  November  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Lyn  Zimmerman,  Office  of  Finance 
and  Management,  USDA,  Room  2117-B 
Auditors  Building,  201 14th  Street,  SW., 
Washington,  DC  20250.  (Telephone  (202) 
382-1553). 

Background 

On  August  18, 1985  (50  FR  33087),  the 
Department  proposed  to  exclude  Rural 
Electrification  Loans  and  Loan 
Guarantees,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  Rural  Telephone 
Bank  Loans  to  governmental  entities 
from  coverage  under  Executive  Order 
12372.  Nongovemmental  entities  were 
previously  excluded  on  June  24, 1983  (48 
FR  29100). 
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Summary  of  Ckimments 

One  comment  was  received 
expressing  opposition  to  the  proposed 
exclusions,  as  well  as  to  the  exclusion  of 
any  other  USDA  program  in  tiie  future. 
The  commenter  stated  that  program 
exclusions  from  the  Order  circumvent 
the  intergovernmental  review  functions 
of  the  State.  The  State's  review  process 
serves  as  an  early  warning  system  for 
potential  conflicts  regarding  proposed 
Federal  activities  and  as  an  information 
resource  to  both  State  and  local  elected 
ofHcials  and  agencies. 

The  Department  has  carefully 
considered  the  commenter's  opposition 
to  excluding  REA  programs  and  believes 
that  REA  is  meeting  the  intent  of  the 
Order  through  existing  consultation 
requirements.  These  requirements  are 
set  forth  in  the  Notice  dated  August  16, 
1985  {50  FR  33087),  which  proposed  to 
exclude  the  REA  programs. 

Therefore,  based  on  the  adequacy  of 
the  existing  consultation  requirements, 
the  REA  programs  listed  below  by 
Catalog  of  Federal  Domestic  Assistance 
Numbers  are  excluded  from  the  scope  of 
Executive  Order  12372: 

10.850  Rural  Electrification  Loans  and  Loan 
Guarantees 

10.851  Rural  Telephone  Loans  and  Loan 
Guarantees 

10.852  Rural  Telephone  Bank  Loans 
Dated:  November  7, 1985. 

John  J.  Franke,  Jr., 

Assistant  Secretary  for  Administration. 

(FR  Doc.  85-27095  Filed  11-13-85;  8:45  am] 

BILLINQ  CODE  3410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  212 

Documentary  Requirements; 
Nonimmigrants;  Waivers;  Admission  of 
Certain  Inadmissible  Aliens;  Parole; 
Direct  Transits;  Restriction  for  Citizens 
of  Bangladesh,  India,  Pakistan  and  Sri 
Lanka;  Suspension  of  Effective  Date  of 
Rnal  Rule 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule;  suspension  of 
effective  date. 

summary:  The  Service  has  extended 
from  November  8, 1985  to  January  7, 
1986  the  effective  date  of  the  final  rule 
published  on  October  9. 1985  at  50  FR 
41314  (FR  Doc.  85-24114).  This  final  rule 
restricts  citizens  of  Bangladesh,  India, 
Pakistan  and  Sri  Lanka  from  transiting 
without  visas.  This  suspension  of  the 


effective  date  is  made  to  allow 
transportation  lines  additional  time  to 
implement  internal  procedural  changes. 
EFFEcnvE  DATE:  The  effective  date  of 
the  final  rule  is  hereby  suspended  until 
January  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harvey  L  Adler,  Immigration  Inspector, 
Immigration  and  Naturalization  Service, 
425 1  Street  NW,  Washington.  DC  20536, 
Telephone:  (202)  633-2694. 

Dated:  November  8, 1985. 
Richatd  E.  Norton, 

Acting  Associate  Commissioner, 

Examinations,  Immigration  and 

Naturalization  Service. 

JoanM.  Claik. 

Assistant  Secretary  of  State  for  Consular 

Affairs. 

(FR  Doc.  85-27122  Filed  11-13-85;  8:45  am] 

BtLUNO  CODE  4410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 

[Docket  No.  85-064] 

Animals  Destroyed  Because  of 
Brucellosis 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
regulations  concerning  the  payment  of 
indemnity  for  animals  destroyed 
because  of  brucellosis  to  provide  that 
claims  for  conpensation  for  animals 
destroyed  because  of  brucellosis  shall 
not  be  allowed  if  the  animals  are 
brucellosis  reactor  animals  which  are 
slaughtered  other  than  as  part  of  a  herd 
depopulation,  and  which  are  from  a  herd 
(1)  that  was  already  classified  as  a 
"herd  known  to  be  affected"  at  the  time 
the  animals  were  identified  as 
brucellosis  reactor  animals  and  (2)  for 
which  an  approved  action  plan  or  an 
approved  individual  herd  plan  was  not 
in  effect  at  the  time  the  claim  was  filed. 
This  action  is  necessary  to  help  ensure 
that  herd  owners  do  not  abuse  the 
indemnity  system  by  continuously 
making  claims  for  compensation  for 
animals  destroyed  because  of 
brucellosis  in  those  cases  when  the  herd 
owners  do  not  have  a  plan  for  taking 
adequate  measures  to  eradicate 
brucellosis  in  the  herd. 
effective  date:  November  14. 1985. 
for  further  information  contact: 
Dr.  G.H.  Frye.  Cattle  Diseases  Staff,  VS, 
APHIS,  USDA,  Room  817,  Federal 


Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8711. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  "Animals  Destroyed  Because  of 
Brucellosis"  regulations  in  9  CFR  Part  51 
(referred  to  below  as  the  indemnity 
regulations)  contain  provisions 
governing  the  payment  of  indemnity  for 
cattle,  bison,  and  breeding  swine 
destroyed  because  of  brucellosis. 

The  indemnity  regulations  in  §  51.9 
contain  a  list  of  circumstances  under 
which  claims  for  compensation  for 
animals  destroyed  because  of 
brucellosis  shall  not  be  allowed.  In  a 
document  published  in  the  Federal 
Register  on  April  11, 1985  (50  FR  1424&- 
14247),  the  Department  proposed  to 
expand  this  list  of  circumstances  to 
provide  that  claims  for  compensation  for 
animals  destroyed  because  of 
brucellosis  shall  not  be  allowed: 

If  the  animals  are  from  a  "h;rd  known  to 
be  affected"  as  defined  in  S  78.1  of  this 
chapter  (the  brucellosis  regulations],  if  the 
animals  were  identified  as  brucellosis  reactor 
animals  subsequent  to  the  classification  of 
the  herd  as  a  "herd  known  to  be  affected," 
and  if  an  "approved  action  plan  or  approved 
individual  herd  plan"  as  defined  in  S  78.1  of 
this  chapter  is  not  in  effect  for  the  herd. 

Comments  were  solicited  concerning 
the  proposal  for  a  60-day  period  ending 
June  10, 1985.  Eight  comments  were 
received.  They  were  from  private 
individuals,  a  State  Department  of 
Agriculture,  a  Federal  government 
agency,  farmers'  associations,  and  an 
association  of  dairy  breed  registry 
organizations.  Six  of  the  comments 
endorsed  the  proposal  in  its  entirety, 
and  two  other  comments  supported  the 
proposed  amendment  but  raised  certain 
issues  concerning  the  proposal.  These 
issues  are  discussed  below.  Based  on 
the  rationale  contained  in  the  proposal 
and  in  this  dociunent,  the  proposal  in 
substance  is  adopted  as  a  final  rule. 
Changes  in  the  wording  of  the  proposed 
provisions  have  been  made  for  purposes 
of  clarity. 

Indemnity  for  Reactors.  Identified  on 
the  First  Herd  Test.  One  commenter 
questioned  whether  the  proposal 
provided  for  indemnity  to  be  paid  for 
reactors  identified  on  the  first  herd  test 
if  a  herd  plan  was  not  already  in  effect 
for  the  herd. 

In  the  document  of  April  11, 1985  (50 
FR  14246),  it  was  stated  that: 

...  it  appears  that  the  reactors  found  upon 
initial  testing  should  be  eligible  for 
compensation  regardless  of  whether  a  herd 
plan  was  in  effect.  However,  it  appears  that 
claims  for  compensation  for  animals 
destroyed  because  of  brucellosis  should  not 
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be  allowed  if  the  animals  are  from  a  'herd 
known  to  be  affected,"  if  the  animals  were 
identified  as  reactors  subsequent  to  the 
classincation  of  the  herd  as  a  'herd  kno«vn  to 
be  affected,'  and  if  an  approved  herd  plan  is 
not  in  effect  for  the  herd. 

As  stated  in  this  quotation,  it  was 
intended  that  indemnity  would  be  paid 
for  animals  identiHed  as  reactors  on  the 
first  herd  test,  even  if  no  herd  plan  was 
in  effect  for  the  herd.  Further,  the 
provisions  of  the  proposals  have  been 
rewritten  in  the  final  rule  to  more  clearly 
reflect  this  intent. 

Herd  Depopulatioo 

One  commenter  supported  the 
proposal,  but  stated  that  the  support 
was  based  on  the  assimiption  that  the 
proposed  provisions  would  not  interfere 
with  immediate  depopulation  when 
depopulation  is  deemed  necessary  in 
Class  A  or  in  Class  Free  States. 

It  was  not  intended  that  the  absence 
of  an  approved  plan  or  an  approved 
individual  herd  plan  would  bar 
indemnity  payments  for  animals  from  a 
depopulated  herd  if  the  owner  of  the 
herd  was  otherwise  eligible  for 
indemnity  payments  under  the 
regulations.  The  final  rule  is  clarified  in 
this  respect.  When  a  herd  is 
depopulated,  all  animals  in  the  herd  are 
slaughtered,  and  there  would  be  no  need 
for  an  approved  action  plan  or  approved 
individual  herd  plan. 

Paperwork  Reduction  Act 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  information 
collection  provisions  that  are  included 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  given  the  OMB 
control  number  0579-0064. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  action  will  not  have 
an  effect  on  the  economy  of  $100  million 
or  more;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  have 
any  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 


its  review  process  required  by  Executive 
Order  12291. 

Hie  number  of  cattle,  bison,  and 
swine  owners  who  receive  indemnity  in 
any  given  year  is  less  than  1  percent  of 
all  cattle,  bison,  and  swine  owners  in 
the  United  States,  and  the  amount  of 
indemnity  paid  out  of  all  kinds  is  less 
than  $10  million  per  year. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Mant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (See  7  CFR  3015,  Subpart  V). 

List  of  Subjects  in  9  CFR  Part  51 

Animal  diseases,  Bison,  Cattle,  Hogs, 
Indemnity  Payments.  Brucellosis. 

PART  51— ANIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

Accordingly,  the  "Aminals  Destroyed 
Because  of  Brucellosis"  regulations 
contained  in  9  CFR  Part  51  are  amended 
as  follows: 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 114, 114a, 
114a-l.  12a  121, 125. 134b;  7  CFR  2.17, 2.S1. 
and  371.2(d}. 

2.  In  S  51.9,  paragraph  (i)  is  added  to 
read  as  follows: 

§51.9    CWira  not  aNowed. 


(i)  If  the  animals  are  brucellosis 
reactor  animals  which  are  slaughtered 
other  than  as  part  of  a  herd 
depopulation,  and  which  are  from  a 
herd:  (1)  That  was  already  classified  as 
a  "herd  known  to  be  affected"  at  the 
time  the  animals  were  identified  as 
brucellosis  reactor  animals  and  (2)  for 
which  an  approved  action  plan  or 
approved  individual  herd  plan  (as 
defined  in  $  78.1  of  this  chapter)  was  not 
in  effect  at  the  time  the  claim  was  filed. 

Done  at  Washington,  D.C.,  this  6th  day  of 
November  1985. 

|.K.  AtweU, 

Deputy  Administrator,  Veterinary  Services. 
[PR  Doc.  85-27002  Filed  11-13-85:  8:45  am] 

BIUJNQ  COOE  3410-34-M 


FEDERAL  RESERVE  SYSrEM 
12  CFR  Part  227 

[Reg.AA] 

Unfair  or  Deceptive  Acts  or  Practic— ; 
Issuance  of  Staff  Guidelines  on  the 
Credit  Practices  Rule 

AQENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Issuance  of  staff  guidelines  on 
the  Credit  Practices  Rule. 

summary:  The  Board  is  publishing  staff 
guidelines  on  the  Credit  Practices  Rule. 
Subpart  B  of  Regulation  AA  (Unfair  or 
Deceptive  Acts  or  Practices).  The  rule 
prohibits  banks  from  entering  into 
consumer  credit  obligations  Siat  contain 
certain  prohibited  provisions,  from  using 
a  certain  late  charge  practice,  and  from 
obligating  a  cosigner  prior  to  providing  a 
required  notice  explaining  the  cosigner's 
obligations. 

EFFECTIVE  DATE:  January  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adrienne  D.  Hurt  or  Susan  J.  Kraeger, 
Staff  Attorneys,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551.  at  (202) 
452-3867;  or  Joy  W.  O'Connell, 
Telecommunication  Device  of  the  Deaf 
(TDD)  at  (202)  452-3244. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

On  March  1, 1984,  the  Federal  Trade 
Commission  (FTC)  adopted  its  Credit 
Practices  Rule,  effective  March  1, 1985, 
pursuant  to  the  authority  granted  the 
FTC  under  section  18(a)(1)(B)  and 
section  5(a)(1)  of  the  Federal  Trade 
Commission  Act  (FTC  Act).  15  U.S.C. 
57a(a)(l)(B)  and  15  U.S.C.  45(a)(1). 
Under  this  statute  the  FTC  is  authorized 
to  promulgate  rules  that  define  and 
prevent  "unfair  or  deceptive  acts  or 
practices"  in  or  affecting  commerce  with 
respect  to  extensions-of  credit  to 
constmiers.  Section  13(f)  of  the  FTC  Act, 
15  U.S.C.  57a(f).  provides  that,  whenever 
the  FTC  promulgates  a  rule  prohibiting     - 
practices  which  it  has  deemed  to  be 
unfair  or  deceptive,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  must  adopt  a 
substantially  similar  rule  prohibiting 
such  practices  by  btmks.  The  Board 
must  adopt  a  rule  within  60  days  of  the 
effective  date  of  the  FTC's  rule  unless 
the  Board  finds  that  such  acts  or 
practices  by  banks  are  not  unfair  or 
deceptive,  or  that  the  adoption  of  similar 
regulations  for  banks  would  seriously 


Fed«i  Reghtwr  /  Vol  sg  Na  220  /  Thureday.  November  14.  1985  /  Rules  and  ■  Regalatkms 


471B7 


conflict  witfa  essential  mooetary  and 
payments  systems  poUcies  of  tbe  Board. 

In  April  1965,  the  Board  adopted  a 
rule  substantially  similar  to  the  FTC's 
Credit  Practices  Rule  (50  FR 16605,  April 
29. 1985),  thereby  amending  the  Board's 
Regulation  AA,  Unfair  or  Deceptive 
Acts  or  Practices  (12  CFR  227).  The 
Board  modified  certain  provisions  of  the 
FTCs  rule  in  order  to  take  into  account 
the  needs  and  characteristics  of  the 
banking  industry.  Tbe  effective  date  of 
the  Board's  rule  is  January  1, 1966. 

2.  SuuBary  of  Rule 

The  Board's  role  apphes  to  all 
consomer  credit  contracts  other  tfran 
those  for  tfie  pnrchase  of  real  estate.  It 
prohibits  banks  from  using  certain 
remedies  to  enforce  consumer  credit 
obligations.  Under  the  mle,  banks  may 
not  inchide  these  remedies  in  their 
consumer  credit  contracts,  and.  if  banks 
purchase  contracts  that  contain  a 
prohibited  prorisionfs),  banks  are 
prohibited  from  enforring  the 
proviBion(s).  The  prohibited  provisions 
are:  (1)  Confessions  of  judgment;  (2) 
waivers  of  exemption;  (3)  wage 
assignments;  and  (4)  nonpossessory, 
nonpurchase  money  security  mterests  in 
household  goods. 

In  additioai,  the  rale  |»x>hilnts  a 
certain  late  diarge  practice,  and 
provides  protections  for  cosigners  in 
consumer  credit  transactions. 

The  Board's  rule  applies  to  all  banks 
and  their  subsidiaries.  Institutions  that 
are  members  of  the  Federal  Home  Loan 
Bank  System  and  nonbank  subsidiaries 
of  bank  holding  comptmies  are  covered 
by  the  rules  of  the  Federal  Home  Loan 
Bank  Board  and  the  FTC,  respectively. 

3.  Staff  guidelines 

Following  are  staff  guidelines  on  the 
Credit  Practices  Rule — Subpart  B  of 
Regulation  AA  (Unfair  or  Deceptive 
Acts  or  Practices).  The  guidelines  focus 
on  material  of  general  application  that 
will  be  useful  to  most  banks,  and  are 
expected  to  be  the  vehicle  for  answering 
questions  about  the  rule.  While  the 
guidelines  wilt  be  updated  annuany,  it  is 
expected  that  the  first  update  to  the 
guidelines  would  be  issued  in  early  1986. 
This  will  allow  the  staff  to  address 
additional  questions  that  arise,  and  to 
make  any  necessary  changes  to  the 
guidelines  now  being  issued. 

Credit  Practices  Rule  Staff  Guidelines 

Introduction 

1.  Background.  On  March  1, 1984,  the 
Federal  Trade  Comnussion  (FTC) 
adopted  its  Credit  Practices  Rule, 
effective  March  1, 1985,  pursuant  to  the 
authority  granted  the  FTC  under 


18(a)(1)(B)  and  5(aXl)  of  tbe  Federal 
Trade  Commission  Act  (FTC  Act),  15 
MSJC  57a(a)(l)(B)  and  15  U.S.C 
45(a)(1).  Under  diis  statute  the  FTC  is 
anthorited  to  promulgate  rules  that 
define  md  prevent  "unfair  or  deceptive 
acts  or  practices"  in  or  affecting 
commerce  with  respect  to  extensions  of 
credit  to  consumers.  Section  18(f)  of  the 
FTC  Act.  15  U.S.C  57a(f).  provides  that 
whemver  the  FTC  pmnu^tes  a  rule 
prohibiting  practices  which  it  has 
deemed  to  be  unfair  or  decepti^'e,  the 
Board  of  Govemots  of  the  Federal 
Reserve  ^stem  (Board)  must  adopt  a 
substantially  similar  rule  prohibiting 
sudi  practices  by  banks.  The  Board 
must  adopt  a  rule  within  60  days  fA  the 
effective  date  of  the  FTC's  rule  unless 
the  Board  finds  that  such  acts  or 
practices  by  banks  are  not  unfair  or 
deceptive,  or  that  the  adoption  of  similar 
reguljtftioDS  for  banks  would  seriously 
conflict  with  essential  monetary  and 
payment  systems  policies  of  the  Board. 

In  April.  1965,  the  Board  adopted  a 
rule  uibstantially  similar  to  the  FTC's 
Credit  Practices  Rule,  thereby  amending 
the  Board's  Regulation  AA.  Unfair  or 
Deceptive  Acts  or  Practices  (12  CFR  Part 
227).  The  Board  modified  certain 
provisions  of  the  FTC's  rule  in  order  to 
take  into  account  the  needs  and 
characteristics  of  the  banking  industry. 
The  effective  date  of  tbe  Board's  rule  is 
January  1. 1986. 

2.  Summary  of  Rule.  The  Board's  rule 
applies  to  all  consumer  credit  contracts 
other  than  those  for  the  purchase  of  real 
estate.  It  prohibits  banks  from  using 
certain  remedies  to  enforce  consumer 
credit  oblations.  Under  the  rule,  banks 
may  not  include  these  remedies  in  their 
consmner  credit  contracts,  and.  ff  bonks 
purchase  contracts  that  contain  a 
prtrfiibited  provisionfs),  banks  are 
prohibited  from  enforcing  the 
provisionfs). 

The  prtrfiibited  (R'ovisions  are:  (1)  A 
confession  of  judgment  clause,  (also 
known  as  a  cognovit  or  warrant  of 
attorney)  which  permits  a  creditor  to 
obtain  a  fudgment  based  on  the 
borrower's  agreement  in  advance  that, 
in  the  event  of  a  suit  on  the  obbgation, 
the  borrower  waives  the  right  to  notice 
and  the  opportnnty  to  be  heard;  (2)  a 
waiver  of  exemption  in  whidi  the 
consumer  relinquishes  a  statutory  right 
protecting  his  or  her  home  and  oUier 
necessities  from  seizure  to  satisfy  a 
judgment  unless  the  waiver  apphes 
solely  to  property  that  serves  as  security 
for  the  obligation;  (3)  an  irrevocable 
assignment  of  future  wages  which  gives 
die  bank  the  ri|^  to  receive  the 
consumer's  wages  or  earnings  directly 
from  the  consumer's  employer,  unless 
the  assignment  constitutes  a  payroll 


deduction  plan  or  other  preautborized 
payment  plan;  and  (4)  tlw  taking  of 
nonpossessory  security  interests  in 
household  goods,  unless  such  goods  are 
purchased  with  the  credit  extended  by 
the  bank. 

The  rule  also  prohibits  a  practice 
known  as  "pyramiding  late  charges." 
Under  the  pyramiding  provision,  a  bank 
is  prevented  from  assessing  mult4>le  late 
charges  based  on  a  single  Late  payment 
that  is  subsequently  paid. 

The  nde  also  prohibits  a  bank  from 
misrefHesoiting  a  cosigner's  liability 
and  requires  the  bank  to  give  a  costlier, 
prior  to  becoming  obligated  in  a 
consumer  credit  transaction,  a 
disclosure  notice  which  explains  the 
natxire  of  the  cosigner's  obligations  and 
liabilities  under  the  contract 

3.  Scope:  enforcemeaL  The  Board's  ' 
rule  apiAies  to  all  banks  and  their 
subsidiaries.  Institutions  that  are 
members  of  the  Federal  Home  Loan 
Bank  System  and  nonbank  subsidiaries 
of  bank  holding  companies  are  covered 
by  the  rules  of  the  Federal  Home  Loan 
Bank  Board  and  the  FTC,  respectively. 

The  Board  enforcement  responsibihty 
for  state-chartered  banks  that  are 
members  of  tbe  Federal  Reserve  System. 
The  Office  of  the  Comptroller  of  the 
Currency  has  enforcement  responsibility 
for  national  banks.  The  Federal  Deposit 
Insurance  Corporation  has  enforcement 
responsibility  for  state-chartered  banks 
are  not  members  of  the  Federal  Reserve 
System. 

4.  State  Exemptions.  The  rule  provides 
that  states  may  seek  exemptions  from 
the  requirements  of  the  rule  when  the 
state  law  provides  a  level  of  protection 
substantially  equivalent  to.  or  greater 
than,  the  protection  affonkd  by  the  rule. 

5.  Format  of  Staff  Guidelines.  The 
staff  guidelines  on  the  Credit  Practices 
Rule— -Snlqiart  B  of  Regulation  AA — are 
in  question  and  answer  format  Tbe 
questions  are  identified  by  hyphenated 
numbers.  The  first  part  of  the  number . 
indicates  the  regulatory  section;  the 
second  part,  the  sequential  order  of  a 
particular  question  within  that  section. 
For  exan^tie.  13(d)-l  indicates  tiie  first 
question  in  f  227.13(d).  Headings  are 
included  to  make  it  easier  for  users  to 
locate  questions. 

Section  227.11— Authority,  Purpose,  and 
Scope. 

Qll(c)-1:  Penalties  for 
itoncompliance.  What  are  the  penalties 
for  noncompliance  with  the  rule? 

A.  Administrative  enforcement  of  the 
rule  for  banks  may  involve  actions 
under  section  8  of  dte  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1B18).  including 
cease-and-desist  orders  requiring^faat 
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actions  be  taken  to  remedy  violations.  If 
the  terms  of  the  order  are  violated,  the 
federal  supervisory  agency  may  impose 
penalties  of  up  to  $1,000  per  day  for 
every  day  that  the  bank  is  in  violation  of 
the  order. 

Section  227.12— Definitions. 

12(a)  "Consumer" 

Ql2(a)-1:  Type  of  transaction 
covered  What  type  of  transaction  is 
covered  by  the  rule? 

A:  The  rule  covers  credit  obligations 
of  consumers  to  acquire  goods,  services, 
or  money  primarily  for  personal,  family 
or  household  use.  The  rule  does  not 
apply,  however,  to  loans  made  for  the 
purchase  of  real  property. 

Ql2(a)-2:  Business  vs.  consumer 
purpose.  How  can  a  bank  determine 
whether  credit  extensions  are  for 
business  purposes  and,  therefore,  not 
covered  by  the  rule? 

A:  While  there  is  no  precise  test  for 
what  constitutes  business-purpose 
credit — as  opposed  to  credit  primarily 
for  personal,  family  or  household 
purposes — banks  may  consider  the 
factors  described  in  the  Official  Staff 
Commentary  to  Regulation  Z  (Truth  in 
Lending,  12  CFR  226)  on  this  issue.  The 
factors  include: 

•  The  relationship  of  the  borrower's 
primary  occupation  to  the  acquisition. 
The  more  closely  related,  the  more  likely 
it  is  to  be  business  purpose. 

•  The  degree  to  which  the  borrower 
will  personally  manage  the  acquisition. 
The  more  personal  involvement  there  is, 
the  more  likely  it  is  to  be  business 
purpose. 

•  The  ratio  of  income  from  the 
acquisition  to  the  total  income  of  the 
borrower.  The  higher  the  ratio,  the  more 
likely  it  is  to  be  business  purpose. 

•  The  size  of  the  transaction.  The 
larger  the  transaction,  the  more  likely  it 
is  to  be  business  purpose. 

•  The  borrower's  statement  of 
purpose  for  the  loan. 

Examples  of  business-purpose  credit 
include: 

•  A  Loan  to  expand  a  business,  even 
if  it  is  secured  by  the  borrower's 
residence  or  personal  property. 

•  A  loan  to  improve  a  principal 
residence  by  putting  in  a  business  office. 

•  A  business  account  used 
occasionally  for  consumer  purposes. 

Examples  of  consumer-purpose  credit 
include: 

•  Credit  extensions  by  a  company  to 
its  employees  or  agents  if  the  loans  are 
used  for  personal  purposes. 

•  A  loan  secured  by  a  mechanic's 
tools  to  pay  a  child's  tuition. 

•  A  personal  actount  used 
occa^nally  for  business  purposes. 


Ql2(a)-3:  Agricultural  purpose  loans. 
What  about  loans  made  for  agricultural 
purposes?  Are  they  covered  by  the  rule? 

A:  A  loan  made  for  an  "agricultural 
purpose" — as  that  term  is  deHned  in  the 
Official  Staff  Commentary  to  Regulation 
Z — would  not  be  a  loan  made  primarily 
for  personal,  family,  or  household  use 
and,  therefore,  would  not  be  subject  to 
the  rule.  An  "agricultural  purpose"  loan 
would  include  loans  for  the  planting, 
propagating,  nurturing,  harvesting, 
catching,  storing,  exhibiting,  marketing, 
transporting,  processing,  or 
manufacturing  of  food,  beverages 
(including  alcoholic  beverages),  flowers, 
trees,  livestock,  poultry,  bees,  wildlijfe, 
fish,  or  shellfish  by  a  natural  person 
engaged  in  farming,  Hshing,  or  growing 
crops,  flowers,  trees,  livestock,  poultry, 
bees,  or  wildlife. 

Ql2(a)-4:  Real  property  loan — not 
secured  by  property  purchased.  Etees 
the  rule  apply  where  a  consumer  obtains 
a  loan  to  purchase  real  property  but 
secures  the  loan  with  some  other 
collateral,  such  as  a  savings  accoiait  or 
other  real  property? 

A:  No,  the  rule  would  not  apply  since 
the  purpose  of  the  loan  is  to  purchase 
real  property. 

Ql2(a)-5:  Home  improvement  loans. 
What  happens  when  a  bank  makes  a 
home  improvement  loan  to  a  consumer 
and  secures  it  with  the  consumer's 
home?  Is  the  transaction  subject  to  the 
rule? 

A:  Yes,  the  transaction  is  subject  to 
the  rule  since  the  purchase  of  real 
property  is  not  the  purpose  of  the  loan. 

Ql2(a)-6:  Mobile  home  and  houseboat 
purchases.  Is  a  purchase  of  a  mobile 
home  or  houseboat  exempt  from  the  rule 
as  a  purchase  of  real  property? 

A:  The  issue  of  whether  purchases  of 
mobile  hohies  or  houseboats  are 
covered  by  the  rule  depends  on  how 
these  dwellings  are  treated  under  state 
law.  If  the  applicable  state  law 
considers  them  real  property,  as 
opposed  to  personal  property,  then 
transactions  for  their  purchase  would  be 
exempt  from  the  rule. 

Ql2(a)-7:  Construction  loans.  Are 
construction  loans  and  loans  made  to 
provide  permanent  financing  exempt 
from  the  rule  as  purchases  of  real 
property? 

A:  Yes,  construction  loans  and  loans 
made  to  provide  permanent  financing 
are  considered  loans  for  the  purchase  of 
real  property  and,  therefore,  not  subject 
to  the  rule. 

Ql2(a)-8:  Assumptions.  A  bank  makes 
a  loan  for  the  purchase  of  real  property. 
The  loan  is  assumed  by  a  new 
purchaser.  Would  the  assumption  be 
considered  a  transaction  "for  the 


purchase  of  real  property,"  and 
therefore,  not  covered  by  the  rule? 

A:  Yes,  as  assumption  of  a  loan  made 
for  the  purchase  of  real  property  is 
considered  a  transaction  'for  the 
purchase  of  real  property,"  and  not 
covered  by  the  rule. 

Ql2(a)-9:  Refinancings  of  real 
property  loans.  What  happens  if  a  bank 
refinances  a  loan  that  had  been  made  to 
purchase  real  property  and.  therefore, 
was  exempt  from  the  rule?  Is  the  new 
loan  still  exempt  from  the  rule? 

A:  The  new  loan  will  be  exempt  from 
the  rule  as  long  as  the  primary  purpose 
of  the  new  loan  is  in  fact  the  refinancing 
of  the  original  debt  (for  example,  in 
order  to  take  advantage  of  lower 
interest  rates).  The  amount  outstanding 
on  the  original  loan — which  is  now 
being  refinanced — must  represent 
substantially  the  entire  amount  of  the 
new  loan;  any  additional  credit 
extended  as  part  of  the  new  loan  must 
be  incidential  to  the  primary  purpose  of 
refmancing. 

12(b)  "Cosigner" 

Ql2(b)-1:  Cosigner — basic  definition. 
Who  is  a  cosigner  under  the  rule? 

A:  Any  natural  person  who  assumes 
liability  for  the  obligation  of  a  consumer 
(including,  for  example,  a  surety, 
guarantor  or  other  accommodation 
party),  and  who  does  so  without 
receiving  goods,  services  or  money  in 
return  for  the  obligation,  or,  in  the  case 
of  open-end  credit,  without  receiving  the 
contractual  right  to  obtain  extensions  of 
credit  on  the  account,  would  be 
considered  a  cosigner  for  purposes  of 
the  rule. 

Ql2(b)-2:  Person 's  signature 
requested  as  a  condition  to  credit  or  as 
a  condition  of  forbearance.  If  a  bank 
requests  a  person's  signature  as  a 
condition  to  granting  credit  to  another 
individual,  or  as  a  condition  for 
forbearance  on  collection  of  a 
consumer's  obligation  that  is  in  default, 
is  that  person  a  cosigner? 

A:  Yes,  if  such  a  person  is  asked  to 
sign  as  a  condition  to  granting  credit  to 
another  individual,  or  as  a  condition  for 
forbearance  on  collection  of  an 
obligation  that  is  in  default,  such  a 
person  would  be  a  cosigner,  provided 
that  the  person  assumes  liability  for  a 
consumer's  obligation  without  receiving 
goods,  services  or  money  in  return.  If  the 
person  who  is  asked  to  sign  the  credit 
obligation  (for  example,  for  the  purchase 
of  an  automobile,  or  for  an  open-end 
credit  card  account)  decides  that  he  or 
she  wishes  to  be  reflected  on  the  title  to 
the  automobile  being  purchased,  or  to 
have  access  to  the  credit  card  line,  that 
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person  is  not  a  cosignn  for  purposes  of 
the  rule. 

Ql2tb)-3: /o/n/  appltcants.  What 
happens  when  two  peo[^  visit  a  bank 
to  apfdy  for  a  loan  and  ai^iear  to  be 
applying  jointly?  Can  tbe  bank  assume 
that  they  are  applying  as  joint 
applicants,  or  does  the  rule  require  the 
bank  to  determine  if  both  of  the 
applicants  will  actually  be  "receiving 
goods,  services,  or  money  in  return  for 
the  obligation"? 

A:  Where  two  people  visit  a  bank  to 
apply  for  a  loan  and  appear  to  be 
applying  jointly,-  tbe  rule  does  not 
require  a  bank  to  conduct  a  detailed 
inquiry  into  the  extent  to  which  both 
persons  are  "receiving  goods,  services, 
or  money  in  return  for  the  obligation."  In 
the  great  majority  of  situations, 
individuals  applying  together  will  be  co- 
borrowers  and  will  not  be  covered  by 
the  rule.  The  cosigner  provision  would 
not  apply,  for  example: 

•  If  two  people  apply  together  for  a 
loan  to  purchase  items  for  their  shared 
use  or  to  be  owned  jointly. 

•  If  two  people  apply  jointly  for  a 
credit  card  account  and  both  have  the 
contrac^tual  right  to  draw  on  the  account, 
even  if  one  of  the  applicants  eventually 
chooses  not  to  use  the  account  The 
cosigner  provision  would  apply,  for 
example: 

•  If  a  consumer  applies  for  a  loan 
with  a  friend  or  relative  and  during  the 
application  process  it  becomes  apparent 
to  the  loan  officer  that  the  purpose  of 
the  loan  is  such  that  the  friend  or 
relative  will  not  receive  any  benefit 
from  the  loan  and  that  the  hiend  or 
relative  is  applying  with  the  consumer 
solely  to  aid  the  consumer  in  obtaining 
credit  (for  example,  where  the  proceeds 
of  the  loan  are  to  be  used  to  pay  the 
consumer's  dental  expenses,  or  to  buy 
furniture  for  the  consumer's  home  or 
apartment.) 

Ql2(b)-4-'  Signature  to  perfect  security 
interest— relationship  to  Regulation  B. 
The  rule  does  not  consider  a  spouse, 
whose  signature  is  required  on  a  credit 
obligation  to  perfect  a  security  interest 
pursuant  to  state  law,  to  be  a  cosigner. 
Does  this  affect  a  creditor's  obligation 
under  the  signature  rules  of  Regulation  B 
(Equal  Credit  Opportunity,  12  CFR  Part 
202)  which  limit  the  circumstances  in 
which  a  creditor  may  require  a  cosigner? 

A:  No,  the  rule  in  no  way  permits  a 
creditor  to  obtain  the  signature  of  a 
nonapplicant  spouse,  or  any  person,  in 
violation  of  Regulation  B.  The  rule 
merely  addresses  whether  a  bank  must 
give  a  cosigner  notice  when  a  person's 
signature  is  required  on  the  credit 
obligation  in  order  to  perfect  a  sectuity 
interest;  whether  a  bank  is  in  fact 


permitted  to  obtain  sudi  a  signature, 
however,  is  controlled  by  Regulation  B. 

Ql2(b)-5:  Hypothecating  security.  Is  a 
person  who  hypothecate*  security  for 
another's  obligation  a  cosi^ier? 

A:  No.  A  person  who  merriy  offers 
security  for  a  loan,  and  in  so  doing  signs 
a  security  agreement — but  not  the  note, 
contract  or  o^er  documoit  that  would 
render  the  cosigner  liable  on  the 
underlymg  obbgation — is  not  a  cosigner 
under  the  rule. 

12(d)  "Household  Goods" 

Ql2(d>-1:  Basic  definition  of 
household  goods.  What  is  included  in 
the  term  "household  goods"? 

A:  "Household  goods"  includes 
clothing,  furniture,  appliances,  hnens, 
china,  crodcery.  kitdtenware.  and 
personal  effects  of  the  consumer  and  the 
consumer's  dependents.  The  term  does 
not  include  works  of  art  electronic 
entertainment  equipment  (other  than 
one  television  and  one  radio),  items 
acquired  as  antiques,  and  jewelry 
(except  wedding  rings). 

Ql2(b)-2:  Duplicates  of  household 
goods.  Can  duplicate  items  of  household 
good,  be  used  to  secure  a  consumer 
credit  obligation? 

A:  The  definition  (^housebdd  goods 
includes  one  television  and  one  radio; 
but  it  does  not  similarly  limit  furniture 
or  any  of  the  other  items  included  in  the 
definition.  Consequently,  dupUcates  ti 
any  items  included  in  the  definition — 
other  than  duplicates  of  a  television  or  a 
radio— are  covered  by  the  {Hvhibition. 

Ql2(d)-3:  Personal  effects.  What  are 
"personal  effects"  for  purposes  of  the 
household  goods  definition? 

A:  The  term  "personal  effects"  is  to  be 
narrowly  construed  and  is  limited  to 
those  items  that  an  individual  would 
ordinarily  carry  about  on  his  or  her 
person  and  possessions  of  a  uniquely 
personal  nature.  This  includes  items 
such  as  personal  papers,  family 
photographs,  or  a  family  Bible.  It  does 
not  include  musical  instruments, 
typewriters,  firearms,  bicycles, 
snowmobiles,  cameras  and  camera 
equipment,  sporting  goods,  and  stamp 
and  coin  collections. 

Ql2(d)-4:  Appliances  as  fixtures. 
What  happens  when  appliances  are 
considered  "fixtures"  under  state  law? 
Do  they  still  come  within  the  household 
goods  definition? 

A:  No.  Under  some  state  laws, 
appliances  are  considered  fixtures,  and, 
as  such,  they  become  part  of  the  realty. 
A  bank  that  takes  a  security  interest  in 
realty  in  such  cases  would  not  violate 
the  rule's  prohibition  against  taking  a 
security  interest  in  household  goods. 


12(e)  "Obligation" 

Ql2(e)-1:  Transactions  over  $25,000. 
Is  a  credit  transaction  exceeding  $25,000 
excluded  from  the  rule's  requirements? 

A:  Unlike  Regulation  Z,  the  Credit 
Practices  Rule  does  not  have  any  dollar 
amount  cut-off  for  determining  if  a 
transaction  is  covered  by  die  rule. 
However,  die  dollar  amount  of  a 
transaction  is  one  of  the  factors  that  can 
be  considered  in  determining  whether  a 
transaction  is  for  a  business  or  a 
consumer  purpose.  (See  Ql2(a)-2.) 

Section  227.13— Unfair  Credit  Contract 
Provisions. 

Q13-1:  Retroactive  effect— bank's 
own  contract  If  a  bank  «itered  into  a 
contract  with  a  consumer  prior  to  the 
effective  date  of  the  rule,  and  that 
contract  contained  a  provision 
ultimately  prohibited  by  the  rule,  may 
the  bank  enforce  the  provision? 

A:  Yes,  the  rule  is  not  intended  to 
have  retroactive  effect.  (See,  however. 
Q15-8.) 

Q13-2:  Retroactive  effect— purchased 
paper  written  before  effective  date  of 
rule.  What  happens  if,  after  January  1, 
1986,  a  bank  buys  paper  from  a  third 
party  that  was  nvritten  prior  to  the  rule's 
effective  date  and  that  contains  a 
provision  ultimately  prohibited  by  the 
rule?  May  Ae  bank  enforce  the 
provision? 

A:  Yes,  the  bank  could  enforce  die 
provision  since,  at  the  time  the  paper 
was  written,  the  provision  was  not 
prohibited. 

Q13-3:  Refinancings — original  credit 
obligation  entered  into  prior  to  effective 
date  of  rule.  Assume  that  a  bank  entered 
into  a  credit  obligation  pricv  to  the 
effective  date  of  the  rule  and  that  the 
credit  obligation  contained  a  provision 
ultimately  prohibited  by  the  rule. 
Assume  further  that  the  credit  obligation 
is  refinanced  after  the  effective  date  of 
the  rule.  May  the  refinanced  obligati<Mi 
contain  the  prohibited  provision,  or  is 
the  refinancing  subject  to  the  rule? 

A:  A  refinancing  entered  into  after  the 
effective  date  of  the  rule  is  subject  to  the 
rule  and,  therefore,  may  not  contain  a 
contract  provision  prohibited  by  the 
rule. 

13(a)  Confession  of  Judgment 

Ql3(a)-1:  Basic  definition:  cgverage. 
What  is  a  confession  of  judgment 
provision? 

A:  A  confession  of  jud^nent  is  a 
contract  clause  in  which  the  debtor 
consents  in  advance  to  allow  the 
creditor  to  obtain  a  judgment  against  tbe 
debtor  without  giving  the  debtor  prior 
notice  or  an  oi^;>ortunity  to  be  heard  in 
court.  Such  provisions  are  sometimes 
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referred  to  as  "cognovit"  provisions.  The 
Board's  rule  prohibits  confessions  of 
judgment  that  involve  anticipatory 
waivers  of  procedural  due  process  in  the 
context  of  consumer  credit  obligations. 
It  does  not  prohibit  a  debtor  from 
acknowledging  liability,  or  from 
otherwise  entering  into  a  negotiated 
settlement,  after  a  legal  action  has  been 
instituted. 

The  confession  of  judgment  provision 
also  does  not  affect  a  power  of  attorney 
in  a  mortgage  loan  obligation  or  deed  of 
trust  for  purposes  of  foreclosure;  nor 
does  the  provision  affect  a  power  of 
attorney  given  to  expedite  the  transfer 
of  pledged  securities  or  the  disposal  of 
repossessed  collateral,  or  to  allow  the 
prompt  cancellation  of  insurance  in  an 
insurance  premium  finance  contract. 

13(b)  Waiver  of '^emption 

Ql3(b)-1:  Basic  definition.  What  is  a 
waiver  of  exemption  clause? 

A:  A  waiver  of  exemption  clause  is  a 
contract  provision  under  which  the 
debtor  agrees  to  waive  a  property 
exemption  provided  by  state  law. 
Generally,  state  property  exemptions 
protect  the  debtor's  home  and  other 
necessary  items,  such  as  furniture  and 
clothing,  from  attachment  or  execution 
in  order  to  satisfy  the  judgment  debt. 
Under  the  rule,  a  waiver  is  permitted  if  it 
applies  solely  to  property  which  was 
given  as  security  in  connection  with  the 
consumer  credit  obligation. 

Ql3{b)-2:  Nonpurchase  money 
transactions.  Does  a  waiver  of  a  state 
homestead  exemption  for  a  nonpurchase 
money  security  interest  (such  as  a 
second  trust  or  a  home  equity  line  of 
credit)  violate  the  rule  if  the  waiver 
applies  only  to  the  property  that  is 
subject  to  the  security  interest? 

A:  No,  the  waiver  of  homestead 
exemption  provision  in  the  rule  is  not 
violated  in  the  nonpurchase  money 
security  interest  situation,  as  long  as  the 
waiver  only  apphes  to  the  property  that 
is  in  fact  securing  the  transaction. 

13(c)  Assignment  of  Wages 

Ql3(c)-1:  Basic  definition.  What  is  an 
assignment  of  wages  clause? 

A:  Under  an  assignment  of  wages 
clause  the  debtor  assigns  future  wages 
to  the  creditor  in  the  event  of  default. 
Unlike  a  garnishment,  a  court  judgment 
is  not  required.  Typically,  once  a  debtor 
defaults,  the  creditor  presents  the 
assignment  of  wages  to  the  debtor's 
employer  who  then  pays  the  agreed 
portion  of  the  employee's  wages  directly 
to  the  creditor. 

Ql3(c}-2:  Exceptions.  Are  there  any 
exceptions  to  the  assignment  of  wages 
prohibition? 


A:  Yes.  the  following  types  of  wage 
assignments  are  permitted  under  the 
rule: 

•  Assignments  that  are  revocable  at 
the  will  of  the  debton 

•  Payroll  deduction  plans  regardless 
of  revocability; 

•  Revocable  preauthorized  payment 
plans  (governed  by  the  Electronic  Fund 
Transfer  Act.  15  U.S.C.  at  seq.]  for 
electronic  fund  transfers  to  accoimts 
from  wages;  and 

•  Assignments  of  wages  already 
earned  at  the  time  of  the  assignment. 

Ql3(c)-3:  Retroactivity.  Does  the 
rules's  prohibition  against  wage 
assignments  apply  to  a  loan  agreement 
entered  into  by  the  bank  prior  to  the 
effective  date  of  the  rule? 

A:  No.  The  rule  does  not  invalidate  or 
prevent  enforcement  of  any  wage 
assignments  that  were  executed  prior  to 
January  1, 1986.  the  effective  date  of  the 
rule,  even  though  such  wage 
assignments  may  cover  wages  payable 
or  earned  after  the  effective  date. 

Ql3(c)-4:  Payment  plans  entered  into 
after  transaction  begins.  What  happens 
if,  sometime  after  entering  into  a  credit 
transaction,  a  consumer  decides  that  he 
or  she  would  like  to  make  payments  by 
payroll  deduction  or  by  having  the 
payments  deducted  from  wages  and 
electronically  transferred  to  the  bank  as 
payment  on  an  account.  Would  this  be 
considered  a  prohibited  wage 
assignment  under  the  rule? 

A:  While  most  consumers  authorize 
payroll  deduction  plans  and 
preauthorized  payment  plans  at  the 
commencement  of  the  credit  obligation 
(as  is  contemplated  by  the  rule),  a 
consumer's  enrolling  in  a  payroll 
deduction  plan  or  preauthorized 
payment  plan  after  the  obligation  has 
begun  is  permissible  under  the  rule  as 
long  as  it  is  done  voluntarily  by  the 
consumer  and  at  the  consumer's  request. 

13{d}  Security  Interest  in  Household 
Goods 

Ql3(d)-1:  Definition  of  type  of  security 
interest  prohibited.  What  type  of 
security  interest  is  prohibited  by  the 
Board's  rule? 

A:  The  Board's  rule  specifically 
prohibits  banks  from  taking 
nonpossessory  security  interests — other 
than  purchase  money  security 
interests — in  items  defined  as  household 
goods.  The  purpose  of  the  rule  is  to 
prevent  consumers  from  losing  basic 
necessities,  which  usually  have  little 
resale  value  to  the  creditor.  The  Board's 
rule  does  not  prohibit  a  security  interest 
in  real  property,  a  security  interest  in 
items  not  defined  as  household  goods,  or 
a  possessory  security  interest  (for 


example,  a  pawn  or  pledge]  in  a 
consumer's  household  goods. 

Ql3(d)-2:  Voluntary  offerings  of 
household  goods.  What  happens  if  a 
consumer  voluntarily  offers  household 
goods  as  collateral  on  a  nonpurchase 
money  loan?  Is  the  bank  allowed  to 
accept  them? 

A:  No.  The  bank  is  prohibited  from 
accepting  household  goods  as  collateral 
even  if  offered  voluntarily. 

Ql3(d)-3:  Refinancings — original  loan 
purchase  money.  Assume  that  a  bank 
entered  into  a  loan  transaction  with  the 
consumer — either  before  or  after  the 
effective  date  of  the  rule — that  involved 
the  taking  of  a  purchase  money  security 
interest  in  household  goods.  Assume 
further  that  the  loan  is  reHnanced.  May 
the  bank  retain  its  security  interest  in 
the  household  goods?  Does  it  make  a 
difference  if  the  new  loan  is  for  a  larger 
amount?  What  if  the  loan  is  refinanced 
more  than  once? 

A:  The  bank  may  retain  its  security 
interest  in  household  goods  even  if  the 
new  transaction  is  for  a  larger  amount, 
and  without  regard  to  how  many  times 
the  loan  is  refinanced. 

Ql3(d)-4:  Cross-collateral  and  future 
advances  clauses.  Does  the  rule  prohibit 
a  cross-collateral  or  future  advances 
clause  in  a  security  agreement  for 
household  goods  which  provides  that 
the  household  goods  would  serve  as 
security  for  other  loans — both  current 
and  future — that  the  bank  makes  to  the 
debtor? 

A:  A  cross-collateral  or  future 
advances  clause  would  violate  the  rule's 
prohibition  on  taking  a  security  interest 
in  household  goods  where  the  clause  is 
so  broad  in  its  apphcability  that  it  goes 
beyond  loans  that  are  refinancings  or 
consolidations  of  the  original  loan 
(which  contained  the  purchase  money 
security  interest  in  household  goods] 
and  extends  to  other  loans — whether 
current  or  future — that  the  bank  makes 
to  the  debtor. 

Ql3(d)-5:  Refinancings — releasing  a 
portion  of  security  interest.  When  a 
bank  has  entered  into  a  purchase  money 
loan  transaction  secured  by  household 
goods  and  then  advances  additional 
funds  to  the  consumer  in  subsequent 
refinancings  of  that  transaction,  is  the 
bank  required  to  release  a  proportionate 
amount  of  the  security  interest  in  the 
household  goods,  as  the  percentage  of 
the  original  loan  amount  decreases  by 
virtue  of  the  subsequent  advances? 

A:  No.  the  rule  does  not  require  a 
proportionate  reduction  of  the  security 
interest  as  the  original  loan  amount 
decreases. 

Ql3(d)-6:  Bill  consolidation  loans. 
May  Bank  A.  in  making  a  bill 
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consolidation  loan,  secure  its  loan  with 
the  security  interest  in  household  goods 
taken  in  the  original  credit  transaction 
with  Bank  B  (which  was  a  purchase 
money  credit  transaction)  and  which 
will  be  paid  in  full  by  the  bill 
consolidation  loan? 

A;  Yes,  no  distinction  is  made  under 
the  rule  between  a  consolidation  loan 
made  by  a  creditor  who  already  holds 
the  purchase  money  security  interest 
and  a  consolidation  loan  made  by  a 
different  creditor. 

Ql3(d)-7:  Refinancing  by  sales 
contract  vs.  direct  loan.  May  a  purchase 
money  security  interest  in  household 
goods  that  is  acquired  by  a  sales 
contract  be  retained  if  that  sales 
contract  is  consolidated  or  reflnanced 
by  a  direct  loan  instead  of  another  sales 
contract? 

A:  Yes,  a  bank  may  retain  the  security 
interest  in  the  household  goods  even 
though  the  sales  contract  is  consolidated 
or  refinanced  by  a  direct  loan. 

Ql3(d)-8:  Documentation  of  purchase 
money  loan.  How  is  the  purchase  money 
nature  of  a  loan  to  be  documented? 

A:  The  rule  contains  no  specific 
documentation  requirements.  For 
purposes  of  evidencing  compliance, 
however,  the  creditor  may,  for  example: 
place  a  note  or  statement  in  the  loan  file 
attesting  to  the  purchase  money  nature 
of  a  loan;  include  a  check-box  in  the 
contract  which  would  indicate  whether 
the  transaction  was  a  purchase  money 
loan;  or  reserve  a  place  in  the  contract 
for  indicating  the  purpose  for  which  the 
proceeds  will  be  used. 

Ql3(d)-9:  Appliances  as  fixtures. 
When  a  bank  takes  a  security  interest  in 
realty  and,  under  state  law,  fixtures  are 
part  of  the  realty,  does  the  bank  violate 
the  prohibition  against  taking  a  security 
interest  in  household  goods? 

A:  No.  See  Ql2(dH- 

Section  227.14 — Unfair  or  Deceptive 
Practices  Involving  Cosigners 

Q14-1:  State-required  cosigner  notice. 
If  a  state  law  also  requires  that  a  notice 
be  given  to  a  cosigner,  how  should  a 
bank  handle  the  dual  requirement?  Can 
the  state-required  notice  substitute  for 
the  federal  notice? 

A:  No,  a  state  notice  cannot  be 
substituted  for  the  federal  notice,  unless 
a  stat§  has  obtained  an  exemption  from 
the  federal  cosigner  provision  as 
provided  for  in  S  226.16  of  the  rule.  In 
those  instances  in  which  state  law 
requires  that  a  notice  be  given  to 
cosigners,  the  bank  may  give  both 
notices.  * 

The  bank  could,  for  example,  include 
both  notices  in  the  documents 
evidencing  the  credit  obligation  or  on  a 
separate  document,  unless  such  would 


be  prohibited  by  state  law.  (See  Ql4(b)- 
7  on  how  to  handle  language  in  the 
federal  notice  that  is  inconsistent  with 
state  law  provisions.) 

Q14-2:  Record  retention.  Must  a  bank 
retain  a  copy  of  the  cosigner  notice  it 
gives  its  customers? 

A:  As  a  general  matter,  the  rule  does 
not  contain  any  record  retention 
requirements.  A  bank  should  be  able, 
however,  to  demonstrate  that  it  has 
procedures  in  place  that  ensure  that  the 
cosigner  notice  is  provided  as  required 
by  the  rule.  (See  Ql4(b)-0  which 
discusses  the  inclusion  of 
acknowledgment  statements  and 
signature  lines  on  the  cosigner  notice.) 

14(a)  Prohibited  Practices 

Ql4(a)-1:  Retroactivity  of  cosigner 
provision.  If  a  bank  has  entered  into  a 
loan  transaction  prior  to  January  1, 1986, 
in  which  a  cosigner  was  involved,  but  at 
which  time  the  cosigner  notice  was  not 
required,  can  the  bank  attempt  to  collect 
against  the  cosigner  after  January  1, 
1986,  should  the  debtor  default? 

A:  Yes,  the  bank  can  attempt  to 
collect  from  the  cosigner,  since  the  rule 
does  not  apply  retroactively  to 
obligations  entered  into  before  the  rule's 
effective  date. 

Ql4(a)-2:  Purchase  of  third-party 
paper.  What  happens  if  a  bank,  after 
January  1, 1986,  purchases  an  obligation 
in  which  a  cosigner  notice  should  have 
been  given  under  the  rule,  but  was  not? 
Would  a  bank's  purchase  of  the 
obligation  violate  the  rule?  Would  the 
bank's  attempt  to  collect  from  the 
cosigner  in  such  a  situation  violate  the 
rule? 

A:  A  bank  that  purchases  an 
obligation  in  which  the  cosigner  notice 
was  not  given  would  not  be  considered 
to  have  obligated  the  cosigner  in 
violation  of  the  rule.  The  purchasing 
bank  would  violate  the  rule  in  such  a 
case,  however,  if  it  attempts  to  collect 
the  debt  from  the  cosigner. 

14(b)  Disclosure  Requirement 

Ql4(b)-1:  Timing  of  cosigner  notice. 
At  what  point  in  the  transaction  must 
the  cosigner  notice  be  given? 

A:  The  cosigner  notice  must  be  given 
to  the  cosigner  before  the  cosigner 
becomes  obligated  on  the  transaction. 
This  means  that  the  cosigner  should 
receive  the  notice  prior  to  the  event  that 
makes  the  cosigner  liable.  In  the  case  of 
open-end  credit  the  cosigner  should 
receive  the  notice  before  becoming 
obligated  for  any  fees  or  transactions  on 
the  account. 

Ql4(b)-2:  Oral  vs.  written  notice.  May 
the  cosigner  notice  be  given  orally  to  a 
cosigner? 


A:  No,  the  cosigner  notice  must  be  in 
writing. 

Ql4(b)-3:  Form  of  cosigner  notice. 
Does  the  cosigner  notice  have  to  be 
given  in  a  form  that  the  cosigner  can 
keep? 

A:  No,  the  rule  does  not  require  that 
the  cosigner  notice  be  in  a  form  that  the 
cosigner  can  keep. 

Ql4(b}-4:  Acknowledgment  of  receipt 
Must  the  cosigner  notice  be  signed  by 
the  cosigner? 

A:  The  nde  does  not  require  that  the 
cosigner  sign  the  cosigner  notice,  or 
otherwise  acknowledge  its  receipt.  (See. 
however,  Ql4(b)-9  on  permissible 
additions  to  the  cosigner  notice.) 

Ql4(b)-5:  Type  size,  format 
requirements.  Does  the  cosigner  notice 
have  to  be  in  a  particular  type  size  or 
format? 

A:  No,  the  rule  does  not  specify  a 
particular  type  size,  style  or  format.  The 
rule  does  require,  however,  that  the 
notice  be  clear  and  conspicuous. 

Ql4(b)-6:  Clear  and  conspicuous. 
What  is  meant  by  the  rule's  requirement 
that  the  cosigner  notice  be  "clear  and 
conspicuous"? 

A:  A  cosigner  notice  is  clear  and 
conspicuous  if  it  is  noticeable,  readable 
and  understandable.  In  those  instances 
in  which  the  notice  is  included  in  the 
body  of  the  documents  evidencing  the 
obligation,  special  attention  should  be 
given  to  ensure  that  the  cosigner  notice 
is  prominent  or  distinctive — that  is,  to 
insure  that  it  is  noticeable  and  readable. 
Any  modifications  or  additions  to  the 
notice  should  not  jeopardize  its  clarity. 

Ql4(b)-7:  Modifying  the  cosigner 
notice;  inconsistency  with  state  law 
provisions.  Must  a  bank  give  a  cosigner 
notice  that  is  identical  to  that  set  forth 
in  the  rule,  or  can  the  bank  modify  the 
notice?  What  if  language  in  the  federal 
notice  is  inconsistent  with  state  law 
provisions? 

A:  Under  the  rule,  a  bank  must  give  a 
cosigner  notice  that  is  substantially 
similar  to  the  one  set  forth  in  the  rule; 
the  notice  does  not  hav&to  be  identical. 
Language  in  the  notice  may  be  deleted 
or  modified  to  take  into  account  the 
rights  and  responsibihties  of  cosigners 
under  applicable  state  law.  Language 
may  be  deleted  or  modified  if  it  is 
inapplicable  or  if  it  inaccurately  reflects 
the  agreement  with  the  cosigner.  For 
example,  the  federal  cosigner  notice 
states  that  a  bank  can  collect  from  a 
cosigner  without  first  collecting  from  the 
borrower.  It  also  states  that  a  bank  can 
garnish  a  cosigner's  wages.  If  either  of 
these  statements  is  inaccurate  under 
state  law,  then  the  inaccurate  language 
may  be  deleted  or  modified.  In  addition, 
minor  editorial  changes  can  be  made  to 
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the  notice,  such  ss  »4»»«»gnt  tiM  word 

"borrower"  to  "accountholder."  or 
changing  the  word  "debt"  to  "Mcoont," 
as  appropriate. 

Ql4(b)-8c  Guarantee  kutguQge  in 
cosigner  notice.  The  cosigner  notice  in 
the  nde  state*  "You  are  bnng  asked  to 
guarantee  this  debt"  U  a  bank  doe*  not 
consider  the  cosigner  a  guarantor,  may 
the  bank  modify  the  notice? 

A:  The  word  "guarantee"  is  used  in 
the  cosigner  notice  in  its  generic  or 
colloquial  sense  merely  a»  a  way  to 
describe  the  fjact  that  the  cosigner  has 
an  obligation  to  repay  the  debt.  The 
underiying  contract— not  the  notice— is 
what  define*  or  determines  a  cosigner's 
liabiUty.  However,  tf  use  of  the  term 
conflicts  with  or  causes  confusion  under 
state  law.  language  such  as,  "You  are 
being  asked  to  become  liable  on  this 
debt"  can  be  substituted. 

Ql4(b)-9:  Additional  information 
included  on  notice.  If  the  cosigner  notice 
is  given  on  a  separate  document,  nay  a 
bank  place  additional  information  on 
the  documenf?  May  the  bank  print  the 
notice  on  its  letterhead? 

A:  Yes,  a  bank  may  print  tfie  notice  on 
its  letterhead.  The  bank  may  also 
include  additional  information  on  the 
document  such  as: 

•  The  date  of  the  transaction 

•  The  loan  amorint 

•  Namefs)  and  addresses 

•  The  account  nrnnber  and  other 
information  describing  or  identifying  the 
debt  in  question 

•  Ackmnrledgment  of  receipt 
language 

•  A  signature  line 

As  a  general  rrie.  any  adtfitional 
information  shoeld  be  concisely  written 
so  as  not  to  detract  from  the  notice's 
message.  Moreover,  care  shook)  be 
taken  not  to  add  mnecessary 
information  to  the  notice. 

Ql4(b>-10t  Cosigner  notice  on  credit 
application.  May  the  cosigner  notice  be 
placed  on  a  credit  application  form? 

A:  Yes.  the  cosigner  notice  nay  be 
placed  on  a  credit  apf^catioa  form. 

Ql4(b)-ll:  Documents  of  principal 
debtor  vs,  those  of  cosigner.  What 
happens  if  tiie  document  obligating  Hm 
cosigner  is  separate  from  that  obbgating 
the  prHKipal  debtor?  May  tiie  cosigner 
notice  be  indoded  in  the  document 
obligating  the  cosigner. 

A:  Yes.  Where  the  cosigner  is  reqnired 
to  sign  a  separate  docnntent  that 
obligates  the  cosigner,  the  cosigner 
notice  may  be  indadcd  in  that 
document 

Ql4(b)-12:  Multiple  cosignen.  What 
happens  if  there  are  two  or  more 
cosigners  involved  in  a  transaction? 
Must  each  one  receive  the  cosigner 
notice? 


A:  Yes,  each  cosigner  mast  be  given 
the  cosigner  notice.  However,  since 
there  is  no  reqnirement  in  the  regulation 
that  the  cosigner  notice  be  given  in  a 
form  that  the  cosigner  can  retain  (See 
Ql4(b)-3>,  each  cosigner  does  not  have 
to  receive  his  or  her  own  notice.  One 
notice  that  serves  to  notify  all  cosigners 
is  sufficient. 

Ql4(b)-13c  Coatinuii^  guaranties. 
When  must  a  bank  give  the  cosigner 
notice  to  a  consumer  who  has  executed 
a  guaranty  for  not  only  the  ori^nal  loan, 
but  also  for  future  kMns  of  the  primary 
debtor?  Must  a  cosigner  notice  be  given 
to  the  guarantor  with  each  subsequent 
loan  to  the  primary  debtor? 

A:  The  cosigner  notice  should  be 
provided  before  the  goararrtor  becomes 
obligated  on  the  guaranty — that  is.  at 
the  time  the  guaranty  is  execvted.  The 
cosigner  notice  need  not  be  given  to  the 
guarantor  with  each  subsequent  k>an 
made  to  the  p»rimary  debtor,  as  long  as 
the  cosigner  notice  specifies  that  the 
guarantor  is  being  asked  to  guaranty  not 
only  the  original  debt,  but  also  the  future 
debts  of  the  primary  obligor.  For 
example,  the  first  sentence  of  the 
cosigner  notice  could  read  "You  are 
being  asked  to  guaranty  this  debt,  as 
well  as  all  future  debts  of  the  borrower 
entered  into  with  this  bank  through 
December  31. 1987." 

QT4(b}-14:  Renewal  of  credit 
obligation.  What  happens  when  a  crecfit 
obligation  involving  a  cosigner  is 
renewed?  Must  a  bank  give  the  cosigner 
another  notice  at  the  lime  of  renewal? 
A:  If  under  the  terms  of  the  original 
credit  agreement  the  cosigner  is 
obHgated  for  renewals  or  refinancings  of 
the  credit  obligation,  and,  therefore,  the 
bank  would  not  require  the  cosigner  to 
sign  another  credit  obligation  at  the  time 
of  the  renewal  of  refinancing,  then 
another  cosigner  notice  wodd  be 
required. 

Ql4{b}-15r  Pfacement  of  cosigner 
notice  above  signature  line.  When  the 
cosigner  notice  is  incioded  in  the 
documents  evidencing  the  coosuimeT 
credit  obligation,  does  the  notice  have  to 
be  located  above  tfie  place  reserved  for 
the  consigner's  signature? 

A:  The  regulation  does  not  specify  the 
location  of  the  cosigner  notice  when  it  is 
contained  in  the  documents  evidencing 
the  consumer  credit  obligation.  Since  a 
bank  most,  however,  provide  the  notice 
to  the  cosigner>rior  to  the  cosigner's 
becoming  obligated  oo  the  consnmer 
credit  transaction,  placement  of  the 
notice  above  the  cosigner's  signatm^ 
line  would  seem  wise. 

Ql4(b)-16:  Foreign  language 
tiansJation,  May  a  foreign  language 
translation  of  the  cosigner  notice  be 
provided? 


A:  Yes,  ■  foreign  language  translatfon 
of  the  cos^ner  notice  may  be  provided. 

Ql4{b>-1 7:  Corttract  in  foreign 
language.  What  if  the  mtderlying 
contract  is  in  a  foreign  language?  Must 
the  cosigner  notice  be  in  the  santc 
language? 

A.  Yes,  the  cosigner  notice  should  be 
provided  in  the  same  language  as  that 
used  in  the  underlying  contract. 

Section  227.15— Unfair  Late  Charges. 

Q15-1:  Basic  definition  of  unfair  fate 
charges  prohibition.  What  does  the  rule 
prohibit  with  regard  to  the  imposition  of 
late  chaiges? 

A:  Under  the  rule  banks  are 
prohibited  from  levying  or  collecting  any 
delinquency  charge  on  a  payment,  when 
the  only  delinquency  is  attributable  to 
late  fees  or  delinquency  charges 
assessed  on  earlier  installments,  and  the 
payment  is  otherwise  a  full  payment  for 
the  applicable  period  and  is  paid  on  its 
due  dbte  or  within  an  applicable  grace 
period. 

QlS-2;  Skipped  payments.  What 
happens  if  a  consumer  misses  a  monthly 
payment  and  fails  to  make  up  that 
payment  month  after  month?  May  the 
bank  assess  a  delinquency  charge  for 
each  month  that  passes  in  which  the 
consumer  fails  to  make  the  missed  or 
"skipped"  payment? 

A:  Yes,  the  n^  does  not  prohibit  the 
bank  from  assessing  a  delinqoency 
charge  for  each  month  that  the  skipped 
payment  remains  outstanding. 

Q15-3:  Multiple  late  charges  assessed 
on  payment  subsequently  paid  Assume 
the  following:  A  consumer's  payments 
are  $40  a  month.  The  consumer  makes 
his  or  her  February  payment  in  foil,  but 
makes  it  late.  The  bank  assesses  a  $5 
late  charge.  The  consomer  makes  the 
March  payment  of  $40  on  time,  but  fails 
to  pay  the  $5  late  charge.  The  bank  uses 
part  of  the  March  payment  to  pay  off  die 
outstanding  late  charge,  and  ^en 
considers  the  March  payment  deficient. 
May  the  bank  then  assess  another  late 
charge? 

A:  No.  the  bank  cannot  assess  another 
late  charge  since  the  March  payment 
was  made  in  full  and  on  time. 

Q15-4:  Subsequent  payme/rt  mode 
late.  Assume  the  same  facts  as  those 
detailed  in  QlS-3,  but  that  the  consumer 
makes  the  March  payment  c^  $40  late. 
May  the  bank  assess  another  late 
charge? 

A:  Yes,  the  bank  may  assess  another 
late  charge  since  the  consumer  failed  to 
make  the  March  payment  on  time. 

Q15-5:  Partial  payment  short  ntore 
than  amount  of  outstanding  late  fee. 
Assume  the  same  facts  as  those  detailed 
in  Q15-3,  but  that  rt»e  consumer  only 
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pays  $20  of  the  $40  March  payment.  May 
the  bank  assess  another  late  charge? 

A:  Yes,  the  bank  may  assess  another 
late  charge  since  the  consumer  failed  to 
make  the  March  payment  in  full. 

Q15-6:  Open-end  credit  plans.  Does 
the  rule's  late  charge  provision  come 
into  play  in  an  open-end  credit  plan  that 
involves  a  periodic  statement  that 
reflects  a  late  charge  upon  its 
imposition,  as  well  as  a  minimum 
payment  amount  that  serves  to  inform 
the  consumer  of  the  full  amount  due  to 
remain  current  on  the  account? 

A:  No,  in  an  open-end  credit  plan 
where  the  bank  discloses  late  charges  to 
the  consumer  as  they  are  imposed  and 
informs  the  consumer  of  the  full  amount 
that  the  consumer  must  pay  for  the 
applicable  period  in  order  to  remain 
current  on  the  account,  the  rule's 
provision  on  late  charges  does  not  come 
into  play. 

Q15-7:  Interest  limitations.  Does  the 
rule  prohibit  a  bank  fipom  imposing 
interest  on  an  unpaid  late  fee? 

A:  The  rule  does  not  address  the  issue 
of  whether  interest  may  be  imposed  on 
unpaid  late  fees. 

QlS-6:  Retroactivity  of  unfair  late 
chargea prohibition.  Does  the  unfair  late 
charges  prohibition  reach  obligations 
entered  into  prior  to  the  rule's  effective 
date? 

A:  Yes.  Unlike  the  other  provisions  in 
the  rule  which  do  not  affect  obligations 
entered  into  prior  to  the  rule's  effective 
date,  the  unfair  late  charges  prohibition 
applies  to  all  outstanding  consumer 
credit  obligations  regardless  of  when 
they  were  entered  into. 

Section  227.16— State  Exemptions. 

Q1&-1:  Applicability  of  exemption 
granted  by  another  agency.  If  the  FTC 
grants  an  exemption  from  a  provision(s] 
of  its  rule,  are  banks,  which  are  subject 
to  the  Board's  rule,  able  to  take 
advantage  of  that  exemption  or  must  the 
state  apply  to  the  Board  for  an 
exemption? 

A:  Exemptions  that  are  granted  by  the 
FTC  apply  only  to  those  creditors  that 
are  covered  by  that  agency's  rule.  The 
state  agency  would  have  to  apply  to  the 
Board  for  an  exemption  for  banks  under 
the  Board's  rule. 

16(a)  General  Rule 

Qie(a)-1:  Who  may  request  an 
exemption.  May  a  private  individual  or 
a  bank  apply  for  an  exemption? 

A:  No,  neither  private  individuals  nor 
banks  may  apply  for  an  exemption  from 
the  rule's  provisions.  The  rule  provides 
that  "an  appropriate  state  agency"  may 
apply  for  an  exemption. 


Ql6(a)-2:  Criteria  for  exemption. 
When  may  a  state  agency  apply  for  an 
exemption? 

A:  A  state  agency  may  apply  for  an 
exemption  from  the  rule's  provisions: 

•  When  there  is  a  state  requirement 
or  prohibition  in  effect  that  applies  to 
any  transactionCs]  to  which  a  provision 
of  the  rule  applies;  and 

•  When  the  state  requirement  or 
prohibition  affords  a  level  of  protection 
to  consumers  that  is  substantially 
equivalent  to,  or  greater  than,  the 
protection  afforded  by  the  rule's 
provision. 

16(b)  Applications 

Ql6(b)-1:  Board  guidelines  on 
exemption  applications.  Does  the  Board 
have  guidelines  for  applying  for  an 
exemption  from  the  rule? 

A:  Yes,  a  state  agency  applying  for  an 
exemption  should  use  the  procedures  set 
forth  in  Appendix  B  to  Regulation  Z. 
These  procedures  indicate:  where  an 
application  should  be  filed;  what  should 
be  contained  in  the  application;  what 
types  of  supporting  documents  should 
accompany  the  application;  factors  on 
which  the  Board  bases  its 
determination;  the  consequences  of 
favorable  and  adverse  Board 
determinations;  and  the  procedures 
involved  in  revoking  an  exemption. 

Ql6(b)-2:  Deadline  for  exemption 
application.  Is  there  a  time  by  which  a 
state  agency  must  submit  its  exemption 
appUcation  in  order  to  receive 
consideration?  Must  it  be  submitted  by 
the  effective  date  of  the  rule? 

A:  There  is  no  deadline  for  submitting 
an  exemption  application.  Applications 
can  be  submitted  anjrtime  before  or  after 
the  effective  date  of  the  rule. 

Board  of  Governors  of  the  Federal  Reserve 

System.  November  7, 1985. 

William  W.  WUes, 

Secretary  of  the  Board. 

(FR  Doc.  85-26982  Filed  11-13-85;  8:45  am] 

WLUNG  COOC  6210-01-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  611 

Organization;  Effective  Date 

agency:  Farm  Credit  Administration. 
action:  Notice  of  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  final 
new  and  amended  regulations 
concerning  the  voluntary  and 
involuntary  liquidations  of  Farm  Credit 
System  (System)  banks  and  associations 
(50  FR  37985).  These  new  and  amended 
regulations  incorporate  the  provisions 


contained  in  the  orders  that  have  been 
issued  by  the  FCA  to  date  in  connection 
with  specific  receiverships  and  set  forth 
the  powers  and  duties  of  receivers,  the 
rights  of  creditors  and  stockholders,  and 
the  inventory  and  examination 
requirements  associated  with 
receiverships. 

The  final  rule  was  published  in  the 
September  19, 1985  Federal  Register,  and 
provided  that  notice  of  the  actual 
effective  date  would  be  subsequently 
-published  (50  FR  37985).  In  accordance 
with  12  U.S.C.  2252,  the  effective  date  of 
the  final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  this  rule  was  October 
20,1985. 

EFFECTIVE  DATE:  October  20. 1985. 

FOR  FURTHER  INFORMATION  CONTACR 

Gary  L  Norton,  Office  of  General 
Counsel,  (703)  883-4024,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  VA  22102-5090. 

(Sees.  1.13,  2.10,  4.12,  5.9.  S.IB,  Pub.  L  92-181, 

85  Stat.  619.  620.  621  (12  U.S.C  2031.  2091. 

2183.  2243,  2246  and  2252)) 

Donald  E.  WiDuiuon. 

Governor. 

(FR  Doc.  85-27012  Filed  11-13-85:  8:45  am] 

MLUNO  CODE  670S-01-« 


12  CFR  Part  614 

Loan  Policies  and  Operations 

agency:  Farm  Credit  Administration, 
USDA. 

action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  its  Federal 
Farm  Credit  Board  (Federal  Board), 
amends  its  regulation  concerning  the 
minimum  requirements  for  loan 
participations  among  Farm  Credit 
System  (System)  institutions  and 
between  System  sellers  and  commercial 
lenders  by  allowing  provisions  that  will 
require  the  seller  to  repurchase  any 
portion  of  the  loan  participation  sold.  In 
lifting  the  current  regulatory  restriction 
prohibiting  repurchase  provisions. 
System  institutions  may  now  enter  into 
loan  participation  agreements  with 
repurchase  provisions  that  may  be 
desirable  under  certain  circumstances. 

EFFECnVE  date:  Thirty  days  from  this 
publication  date,  provided  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published. 
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FOR  FURTHER  IMRMMATIOM  COMTACT: 

Kenneth  L  Peoples,  Office  of  General 
Counsel  Fann  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean.  VA 
22102-5090.  (703)  883-4024. 
SUPPLEMENTARY  INFORMATION:  In  the 
August  14. 1985  Federal  Register  (50  FR 
32736).  FCA  published  the  proposed 
amendment  to  its  regulation  12  CFR 
614.4330  governing  the  minimnm 
requirements  for  loan  participation 
agreements  among  System  institutions 
and  invited  comments  for  30  days 
ending  September  12, 1985.  No  public 
comments  were  received.  The 
amendment  allows  System  loan 
participation  agreements  to  contain 
required  repur^ase  provisions.  In 
reviewing  the  proposed  amendment  for 
approval  as  a  final  rale,  the  Federal 
Board  renumbered  proposed  paragraph 
(e)(5)  to  (d)(5)  so  that  the  new 
requirements  for  System  institution 
participation  agreements  also  apply  to 
System  sellers  to  commercial  lenders  as 
well  as  to  other  System  institutions. 
Loan  participation  agreements  that 
contain  required  repurchase  provisions 
require  that  any  amount  subject  to 
repurchase  be  included  in  the  System 
seller's  lending  limit  for  the  borrower 
whose  loan  is  participated.  The  System 
seller  will  also  be  required  to  consider 
such  repurchase  amount  as  a  liability  in 
determining  its  statutory  and  regulatory 
debt-to-asset  capital  ratio. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture.  Banks,  Banking,  Credit, 
Rural  areas. 

PART  614— LOAN  POUCIES  AND 
OPERATKMIS 

As  stated  in  the  preamble,  Part  614  of 
Chapter  VI,  Title  12,  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  H— Loan  ParticipatkNW 

1.  The  authority  citation  of  Part  614 
continues  to  read  as  follows: 

Authority:  Sees.  53.  5.12.  5.18,  Pub.  L  92- 
181,  Stat.  619,  620,  621  (12  U.S.C.  2243,  2252). 

2.  Section  614.4330  is  amended  by 
removing  paragraph  (c)(12),  by  revising 
the  introductory  text  of  paragraph  (d), 
and  by  adding  new  paragraph  {d)(5)  to 
read  as  follows: 

§614.4330    GMMraL 

(d)  Additionally,  loan  participations 
shall  meet  the  follo%ving  requirements: 

(5)  When  a  participation  agreement 
contains  a  provision  requiring  a  seller 
that  is  a  Farm  Credit  System  institution 


to  repurchase,  for  any  reason,  any 
portion  of  the  participation  interest  sold: 

(i)  The  amount  covered  by  the 
repurchase  agreement  shall  be 
considered  a  credit  extension  by  the 
seller  to  the  borrower(s)  for  the  purpose 
of  determining  whether  lending  Umits 
have  been  exceeded. 

(ii)  The  amount  subject  to  the 
repurchase  agreement  shall  be 
considered  a  liability  of  the  selling  Farm 
Credit  System  institution  for  the  purpose 
of  determining  statutory  or  regulatory 
debt-to-capital  ratios. 
•        *        •        ♦        * 

Donald  E.  Wilkinson, 

Governor. 

[FR  Doc  85-27011  Filed  11-13-85;  8:45  am] 

BIUJNO  CODE  STOS-SI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration     - 
14  CFR  Part  71 
[Airspace  Docket  Na  8S-AWA-251 

Alteration  and  Establishment  of  VOR 
Federal  Airways— Caitfomla 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNC  Pinal  rule. 

summary:  This  amendment  alters  the 
descriptions  of  several  Federal  Airways 
located  in  the  state  of  California  by 
revoking  some  airway  segments  and 
renumbering  others.  This  action 
supports  the  FAA's  agreement  with  the 
International  Civil  Aviation 
Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System. 

EFFECTIVE  DATE:  0901  G.in.t.,  January  16, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
426-^626. 

SUPPI^MENTARV  INFORMATION: 

History 

On  August  2. 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  several  VOR  Federal 
Airways  located  in  the  vicinity  of 
Oakland.  CA.  by  deleting  all  alternate 
route  designations  (50  FR  31383).  In 
addition,  some  airway  segments  will  be 
revoked  and  other  segments  will  be 


renumbered.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  740aeA  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviajion  Regulations  alters  the 
descriptions  of  several  VOR  Federal 
Airways  located  in  the  state  of 
California  by  revoking  some  airway 
segments  and  renumbering  others.  This 
action  is  in  support  of  FAA's  agreement 
with  the  ICAO  to  eliminate  all  alternate 
route  airway  designations  from  the 
National  Airspace  System. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
amended  (50  FR  14092,  50  FR  15540  and 
23398),  is  further  amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U5.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  71.123  is  amended  as 
follows: 

V-6    |.\jiieiidBd] 

By  removing  the  words  "Sacramento, 
including  a  south  alternate  via  INT  Oakland 
077*  and  Sacramento  194*  radials;  Lake 
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Tahoe.  CA;  Reno.  NV.  induding  a  N  «}leaMte 
from  Sacramento  to  Reno  vi«  INT 

Sacramento  038'  and  Reno  257*>adi«Uraod 
substituting  the  words  "Sacnunenta;  Lake 
Tahoe,  CA;  Reno.  NV;" 

V-392    [New| 

From  CJekland,  CA,  ■via  INT  Oaklam!  077* 
and  Sacramento,  CA,  194*  radials; 
Sacramento:  irvTT  Sacramento  038*  andK«BO, 
^W,  257*  radials;  to  Reno. 

V-8    lAnMnded] 

By  removing  the  words  "Marmaa  Mesa. 
including  a  N  alternate  from  the  INT  of  Seal 
Beach  073°  and  Pomona.  CA,  aHZ*  radials  to 
Mormae  Mesa  via  Pomona.  Daggett  CA,  mmI 
Las  V«ga8,  NV;"  and  sabBtituting  ttie  mot^ 
"Morman  Mesa;" 

V-394     |Newl 

From  Seal  Beach,  CA,.via  INT  Seal  Beach 
073°  and  Pomona.  CA.  202*  radials:  Pomona; 
Daggett,  CA;  Las  Vegas:  to  Morman  Mesa, 

NV. 

V-12    lAmended] 

By  removing  the  -words  TaTmdale,  CA. 
including  a  south  alternate  via  FiHmsFe.  CA:"' 
and  substituting  the  words  "Palmdale,  CA;" 

V-386    lAmendedJ 

By  removing  the  words  "From  Palrodale, 
CA.  via"  and  substituting  the  words  "From 
Santa  Barbara.  CA.  via  Fillmore.  CA; 
Palmdale,  CA:" 

V-21    [Amended] 

By  removing  the  words  "Boulder  City.  NW. 
including  a  W  alternate  from  INT  Hector  266° 
and  Daggett  CA.  187°  radials  to  INT  Daggett 
062'  and  Hector  OAT  radials  via  Daggett" 
and  substituting  the  words  "Moulder  City, 
NV;" 

V-283    (Revised] 

From  Seal  Beach.  CA.  via  March.  CA;  INT 
Mardi  007°  and  Hector.  CA,  226*  radials:  INT 
Hector  226*  and  Daggett.  CA.  Ifl7*  radials: 
Daggett:  INT  Daggett  062*  and  BouWerCity. 
NV,  227°  radials;  to  Boulder  City. 

V-23    lAMeade^ 

By  removing  the  words  "Sacramento.  CA, 
including  a  W  alternate  from  Fresno  to 
Sacramento  via  Panoche.  CA,  and  Stockton. 
CA;"  and  snbstituting  the  words 
"Sacramento.  CA-"' 

v-sas    (Ne%«^ 

From  Fresna  CA,  via  Panoche,  CA; 
Stockton,  CA;  to  Sacramento.  CA. 

Issued  in  Washington,  DC  on  November 
6,  1985. 

James  Bums,  Jr.. 

Acting  Manager.  Airspace — Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  85-27034  EBed  11-1S-«S;  a-4S  am] 

BILLINC  CODE  4910-13-U 
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[Ainpmem  Oootwt  Na  e<  Mm  27] 

Alteration  of  VOR  Federal  Airwaya; 
Aspen,  CO 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  Tliis  amendment  alten 
segments  of  Federal  Airways  V-108.  V- 
134.  V-361  aad  V-i21.  ThisactioD  it  doe 
to  the  commissioning  of  the  Red  Table, 
CO,  very  high  fretpiency  omni- 
directional radio  range  and  distance 
measuring  equipment  fVOR/WSffi), 
EFFECTIVE  DATE:  0901  G.M.T„  January 
16.  1986. 

FOR  FURTHER  INFOftMATIOM  CONTACC: 
Burton  Chandler,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-2305, 
Airspace-Rules  and  Aeronaullciil 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washingtoa.  0X120591; 
telephone:  ^202J  42&-^a3. 
8UF 


History 

On  March  5, 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
segments  of  VOR  Federal  Ahways  V- 
108.  V-134.  V-361  and  V-421  (50  FR 
8738).  The  proposal  was  the  result  of 
commissioning  the  Red  Table,  CO. 
VOR/DME.  Intere«ted  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  tiie  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editoria! 
changes,  this  amendment  is  die  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviatitm 
Regulations  was  republi^ed  In 
Handbook  7400.6A  dated  January  2. 
1985. 

The  Rule 

This  amendment  of  Pari  71  of  the 
Federal  Aviation  Regulations  flmpndft 
segments  of  VOR  Federal  Airways  V- 
108.  V-134,  V-361  and  V-421  due  to  the 
commissioning  of  the  Red  Table,  CO, 
VOR/DME. 

The  FAA  has  determined  that  ftis 
regulation  only  involves  an  established 
body  of  tetrhnical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— Jl)  Is  not  a  "maitw 
rule"  under  Execotive  Order  12291;  (2)  is 
not  a  ■"significant  role''  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 


does  noit  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  it  a 
routine  matter  that  will  only  affect  sir 
traffic  procedures  and  air  navigatitm.  it 
is  certified  that  this  rule  will  not  hare  a 
signifi(»iit  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Pad  71 

Aviation  safety,  VOR  Federal 
airways. 

AdoptUm  of  Uie  Amendouat 

Accordingiy,  pursuant  to  tbe  autfiority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regoktions  (14  C7R  Part  71)  ii 
amended,  as  follows: 

1.  The  autiiority  citation  for  Fart  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a),  151ft 
E.0. 10854:  49  U.S.C.  l«8(g)  (R«vi«d  Pub.  I- 
97-449,  Janvary  12, 1M3]:  14  CFIt  ll.W. 

2.  Section  7L123  is  amended  as 
follows: 

V-IH    fAontei] 

By  removmg  the  words  "linden.  CA.  From 
Colorado  Springs.  CO;"  and  •«ri)9tiluting  the 
words  "Linden.  CA.  From  Meeker.  CO.  «ta 
Red  Table.  CO;  Colorado  ^ninga,  CO-r 

V-134    {Amended) 

By  removing  the  words  "to  INT  Grand 
Junction  075*  and  Knemmling  203  *  radials." 
and  substituting  the  words  "Red  Table,  CO: 
Denver,  CO." 

V-381    jAmaudedJ 

By  removing  the  words  "From  Krenmiing. 
CO,"  and  by  substituting  the  words  "From 
Farmington.  NM.  via  Montrose.  CO;  INT 
Montrose  024  *  and  Red  Table,  CO,  224  ' 
radials:  Red  Table:  Kremmling,  CO;" 

V-421    (Aawaded) 

By  removing  the  words  "INTCmnrison 
010  '  and  Kremmling.  GO.  H)3  '  radials;  to 
Kremmling."  and  by  aubstitutiag  the  woMb 
"Red  Table,  CO;  te  Kremmling,  GO." 

Issued  in  Washington,  D.C.  an  November  6. 
1985. 

James  Buns,  Jc^ 

Acting  Manager,  Arrspooe-Mlesond 

Aeronautioal  infomietbaa  Dnrisaaa. 

(FR  Doc.  85-27035  Filed  ll-lS-SS;  8:45  am] 

BIU.ING  CODE  «ne-5)-«i 
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[Airspace  Oockal  He.  4S-AWA-M] 

Alteration  of  VOR  Faderal  Airway  V-IS 

AGENCY:  Federal  Aviation 
Admmistration  [FAA],  DOT. 

ACnOM:  Final  rule. 
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summary:  This  amendment  alters 
Federal  Airway  V-15  between  Neosho, 
MO,  and  Okmulgee,  OK.  This 
realignment  eliminates  the  dogleg  which 
currently  exists  in  that  area.  This  action 
improves  flight  planning  and  aids 
navigation  by  realigning  this  segment  as 
a  direct  route.  This  shorter  direct  route 
also  saves  fuel. 

EFFECTIVE  DATE:  0901  G.m.t.,  January  16, 
1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  17, 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  VOR  Federal  Airway  V- 
15  segment  located  between  Neosho, 
MO,  and  Okmulgee,  OK  (50  FR  37684). 
The  realignment  of  this  segment 
eliminates  a  dogleg  which  now  exists  in 
that  area.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters 
VOR  Federal  Airway  V-15  segment 
located  between  Neosho,  MO,  and 
Okmulgee,  OK.  The  realignment  of  this 
segment  eliminates  the  dogleg  which 
now  exists  in  that  area.  This  action 
improves  flight  planning  and  aids 
navigation  by  making  this  segment  of  V- 
15  a  direct  route  which  is  a  shorter 
distance,  thereby  saving  fuel. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiHed  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
amended  (50  FR  14090),  is  further 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
E.0. 10654;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983);  14  CFR  11.89. 

2.  Section  71.123  is  amended  as 
follows: 

V-15    [Amended) 

By  removing  the  words  "Okmulgee,  OK; 
INT  Okmulgee  048*  and  Neosho,  MO,  223* 
radials;  to  Neosho."  and  substituting  the 
words  "Okmulgee,  OK,  to  Neosho,  MO." 

Issued  in  Washingtoa  D.C,  on  6  Novemt>er 
6,1985 

James  Bums,  Jr^ 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  85-27037  Filed  11-13-65;  6:45  am) 

BILUNO  CODE  4aiO-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  85-ASO-2] 

Alteration  of  VOR  Federal  Airways- 
Charlotte,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  realigns 
several  Federal  Airways  located  in  the 
vicinity  of  Charlotte,  NC.  Traffic  in  the 
Charlotte  area  has  increased  to  the  level 
where  existing  airways  are  inefficient 
and  are  being  realigned  in  order  to 
improve  the  flow  within  the  Charlotte 
terminal  area.  This  action  aids  flight 
planning,  and  reduces  en  route  and 
terminal  area  delays. 
EFFECTIVE  DATE:  0901  GMT,  January  16. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT. 
Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace — 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 


Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
426-8626. 

SUPPtfMENTARV  INFORMATION: 

History 

On  Jime  19, 1985,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  realign 
several  VOR  Federal  Airways  located  in 
the  vicinity  of  Charlotte,  NC,  Airport  (50 
FR  25427).  Within  the  past  few  years, 
trafflc  in  the  Charlotte  area  has  shown 
steady  and  continuing  growth.  To 
support  the  increasing  trafflc  flow 
requirements  and  improve  the  flow  of 
traffic  in  the  Charlotte  area,  the  FAA 
has  realigned  certain  airway  segments. 
This  action  aids  flight  planning, 
enhances  traffic  flow  and  reduces 
delays  and  controller  workload. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  realigns 
several  VOR  Federal  Airways  located  in 
the  vicinity  of  Charlotte,  NC,  Airport,  to 
support  the  increasing  traffic  in  that 
area.  These  alterations  improve  the 
traffic  flow  in  the  terminal  area,  aid 
flight  planning  and  reduce  delays. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiflcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certifled  that  this  rule  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 
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Adoptiou  of  tlw  AfiMncHiMfiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  Ihe  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citaHtm  for  Part  71  is 
revised  to  read  as  follows: 

Authofi^:  49  U.S.C.  1348(a)  and  13S4(a):  49 
U.S.C.  10e(gl  (Revwed.  W>.  L.  97-449.  ]maary 
12, 1983);  14  CFR  11.9ft 

2.  Section  71.123  is  amended  as 
follows: 

V-37    lAoModed] 

By  removing  the  word*  "Fart  Mill.  SQ"  a»d 
substitutii^  the  werds  "Charlotte.  NC:" 

V-S4    (Amendeiq 

By  removing  the  words  "Spartanburg,  SC, 
Fort  Mill,  SC."  and  substitating  the  words 
"Spartanburg.  SC:  Charlotle,  NC;  Sandhills, 
NC;  INT  Sandhills  146'  and  FayetteviUe.  NC. 
267°  radials;  to  Fayetteville." 

V-66    tAmended] 

By  removing  the  words  "Fort  Mill.  SC:**  and 
substitutigig  die  words  "Greenwood,  SC: 
SancttullaNC;" 

V-103    [Amended] 

By  removing  the  words  "From  Greensboro, 
NC. '  and  substituting  the  words  "From 
Chesterfield.  SC;  Greensboro.  NC:" 

V-1S3    lAmended] 

By  removing  the  words  "From  Fort  MiD. 
SC:  Barratts  Mountain,  NC;"  and  substitating 
the  words  "From  INT  Charlotte,  NC,  304°  and 
Barretts  Mountain.  NC  1B7*  radials;  Barrets 
Mountain;" 

V-143    lAmended] 

By  removing  the  words  "From  Fort  Mill, 
SC;  Greensboro,  NC;"  and  substituting  the 
words  "From  INT  Charlotte,  NC  043°  and 
Greensboro,  NC.  224'  radials;  Greensboro;" 

V-2S9    {Amended] 

By  removing  the  words  'Tort  Mill  SC;  to 
Holston  Mountain,  TN."  and  substituting  the 
words  "to  INT  Chesterfield  316*  and 
FayetteviUe.  NC,  28r  radials.  From  INT 
Charlottte.  NC.  006'  and  Barretts  Mountain. 
NC.  138°  radials;  Barretts  Mountain;  to 
Holston  Mountain,  TN." 

V-29«    pievisad] 

From  INT  Chesterfield,  SC,  316°  and 
Fayettevffle,  NC,  287'  radials;  Fayetteville;  to 
Wilmington,  NC 

V-M4    lAmendedi 

By  removing  the  words  "From  Sugarloaf 
Mountain.  NC,"  and  substituting  the  words 
"From  INT  Charlotte.  NC,  304'  and  Sugarloaf 
Mountain.  NC.  087*  radials;  Sugarloaf 
Mountain;" 

V-409    (Kevisedl 

From  Charlotte.  NC;  INT  Chariotte  089°  and 
Raleigh-Durham,  NC.  224°  radials:  to  Raleigh- 
Durham. 


V-41S    |AiiMnde<q 

By  removing  the  words  "to  ^Milanburg, 
SC."  and  substituting  the  words 
"Spartanburg.  SC  to  INT  Spartanbuif  102' 
and  Charlottte.  NC.  229'  radials." 

V-454    lAmended] 

By  removing  the  words  "Fort  Mill.  SC 
Liberty.  NC:"  and  substituting  the  words  "to 
INT  Greenwood  045°  and  Charlotte.  NC,  229* 
radials.  From  INT  Charlotte  043*  and  Liberty. 
NC,  250'  radials;  Uberty," 

Issued  in  Wa^ngton,  OC  on  November 
6,1985. 
lames  Bums,  Jr., 

Acting  Manager,  Airspace — RuJee  and 

AemnauUcal  iKformation  Division. 

(FR  Doc.  85-27038  Filed  11-13-65:  8:45  am] 

BIUJNQ  CODE  4S1D-1S-M 


14  CFR  Part  75 

[Airspace  Docket  No.  85-AWA-34] 

Establishment  of  Jet  Route  J-S99; 
MullanPass,ID 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  extends  Jet 
Route  1-599  from  Mullan  Pass,  ID,  USA, 
to  Cranbrook,  BC,  Canada.  Transport 
Canada  requested  this  route  extension. 
This  route  supports  the  Edmonton, 
Canada,  Area  Control  Flow 
Management  Program. 

EFFECTIVE  DATE:  0901  GMT,  January  16, 
1986.  f 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace — 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8826. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  17, 1985,  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  extend  J-599  from  Mullan 
Pass,  ID,  to  Cranbrook,  BC.  Canada  (50 
FR  37686).  interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 


changes,  this  amendment  is  the  same  « 
that  proposed  in  the  notice.  Sectioa 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  repoUiihed  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  75  xA  tfie 
Federal  Aviation  Regulations  extends  ]- 
599  from  Mullan  Pass,  ID.  to  Cranbrook, 
BC  Canada.  The  establishment  of  tfiis 
route  will  support  the  Edmonton, 
Canada.  Area  Control  Center  Flow 
Management  Ptogntm. 

TTie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  opera  bonaHy 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  die  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sidi^ects  io  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  tke  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  7S)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a).  1510: 
E.0. 10854;  49  U.S.C  ie6(g]  (Revised  Pub.  L 
97-449.  Januaiy  IZ  1983);  14  CFR  11.68. 

2.  Section  75.100  is  amended  as 
follows: 

1-599    (New] 

From  Mullan  Pass,  B}.  to  Crantirook,  BC 
Canada.  The  airspace  within  Canada  is 
'excluded. 

Issued  in  Washington,  DC,  on  November 
6.1965. 

lames  Bunu,  \t^ 

Acting  Manager.  Airspace — Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  85-27032  Filed  11-13-85;  8:45  am] 

BILLING  COOE  4»1»-t»-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin  and  Sulfamethazine 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  [NADA)  filed  by  Good- 
Life  Division  of  Central  Soya  Co.,  Inc., 
providing  for  manufacture  of  premixes 
containing  10,  20.  or  40  grams  per  pound 
each  of  tylosin  and  sulfamethazine  in 
addition  to  a  currently  approved  5-gram- 
per-pound  premix,  used  to  make 
finished  swine  feeds. 
EFFECTIVE  DATE:  November  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  RockviUe,  MD  20857,  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Good- 
Life  Division  of  Central  Soya  Co.,  Inc., 
Good-Life  Dr..  P.O.  Box  687,  Effingham. 
IL  62401,  is  sponsor  of  supplemental 
NADA  128-411  submitted  on  its  behalf 
by  Elanco  Products  Co.  The  supplement 
provides  for  manufacture  of  premixes 
containing  10,  20,  or  40  grams  per  pound 
each  of  tylosin  (as  tylosin  phosphate) 
and  sulfamethazine  intended  to  make 
finished  swine  feeds.  The  firm  currently 
holds  approval  to  manufacture  a  5-gram- 
per-pound  premix.  All  finished  feeds  are 
for  use  in  maintaining  weight  gains  and 
feed  efficiency  in  the  presence  of 
atrophic  rhinitis,  lowering  the  incidence 
and  severity  oi  Bordetella 
bronchiseptica  rhinitis,  preventing 
swine  dysentery  (vibrionic),  and 
controlling  swine  pneumonias  caused  by 
bacterial  pathogens  (Pasteurella 
multocida  and/or  Corynebacterium 
pyogenes).  The  supplemental  NADA  is 
approved  and  the  regulations  are 
amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 


Lane,  RockviUe.  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d){l)(i)  (April  26. 1985:  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  380b);  21  CFR  5.10  and  5.83. 

§558.630    [Amended] 

2.  Section  558-630  Tylosin  and 
sulfamethazine  is  amended  in  paragraph 
(b)(9)  by  removing  "021810  and";  and  in 
paragraph  (b)(10)  by  inserting 
numerically  "021810". 

Dated:  November  5. 1985. 
Marvin  A.  Norcross, 

Acting  Associate  Director  for  New  Animal 
Drug  Evaluation. 
(FRDoc.  85-26983  Filed  11-13-85;  8:45  am) 

BILUNQ  CODE  4160-01-M 


DEPARTMENT  OF  STATE 
22  CFR  Part  41 

[Departmental  Reg.  108.845] 

Passport  and  Visas  Not  Required  for 
Certain  Nonimmigrants;  Witlidrawal  of 
Nonimmigrant  Visa  Documentary 
Waivers 

AGENCY:  Department  of  State. 
action:  Suspension  of  final  rule. 

summary:  On  October  9, 1985  at  50  FR 
41315.  the  Department  published  a  final 
rule,  effective  November  8, 1985,  to 
withdraw  the  privilege  of  transiting  the 
United  States  without  visas  (TWOV) 
from  citizens  of  Bangladesh,  India. 
Pakistan  and  Sri  Lanka.  The  effective 
date  in  that  rule  is  being  extended  60 
days  to  allow  afected  airlines  to 
implement  their  internal  procedures  in 
order  to  comply  with  the  amendments  to 
§  41.6(e). 


EFFECTIVE  DATE:  The  suspension  date  of 
the  final  rule  is  effective  November  8, 
1985.  The  new  final  rule  effective  date  is 
January  7, 1986. 

ADDRESS:  Stephen  K.  Fischel,  Chief. 
Legislation  and  Regulations  Division, 
Visa  Services.  Washington.  DC  20520 
(202)  632-1900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Guida  Evans-Magher.  Legislation  and 
Regulations  Division,  Visa  Services. 
(202)  632-2907. 

SUPPLEMENTARY  INFORMATION: 
Supplementary  information  pertaining  to 
the  withdrawal  action  was  provided 
with  the  final  rulemaking  published 
October  9. 1985,  50  FR  41315.  Additional 
information  was  provided  by  the 
Immigration  and  Naturalization  Service 
on  February  4. 1985,  50  FR  4865  (Notice 
of  Proposed  Rulemaking]  and  October  9, 
1985,  50  FR  41314  (Final  rule). 

The  authority  citation  for  Part  41 
reads  as  follows: 

Authority:  Sec.  104,  86  Stat.  174,  8  U.S.C. 
1104  &  109(b)(1),  91  Stat.  847;  212(d)(4).  66 
Stat.  187,  8  U.S.C.  1182. 

Dated:  November  8. 1985. 
loan  M.  Clark. 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  85-27123  Filed  11-13-85;  8:45  am) 

BtLUNG  CODE  4710-Oe-M 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 
32  CFR  Part  883 

MiHtary  Justice  Guide 

agency:  Air  Force  Department.  DOD. 

ACTION:  Final  rule. 

t — 

SUMMARY:  The  Department  of  the  Air  ' 

Force  is  amending  Title  32,  Chapter  VII 

of  the  CFR  by  removing  Part  883. 

Military  Justice  Guide.  The  rule  is      | 

removed  because  it  has  limited 

applicability  to  the  general  public.  This 

action  is  the  result  of  departmental 

review.  The  intended  effect  is  to  insure 

that  only  regulations  which 

substantially  affect  the  public  are 

maintained  in  the  Air  Force  portion  of 

the  Code  of  Federal  Regulations. 

EFFECTIVE  DATE:  December  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Patsy  J.  Conner.  Air  Force  Federal 
Register  Liaison  Officer.  AF/DASIR{S). 
Pentagon,  Wash  DC  20330-5025, 
telephone:  (202)  697-1861. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  883 

Lawyers,  Military  law.- 
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PART  883-{REMOVED] 

Accordingly,  32  CFR.  Chapter  VII.  is 
amended  by  removing  Part  883. 

Authority:  10  U.S.C.  8012. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-27090  Filed  11-13-85;  8:45  am] 
MLUNO  COOe  M10-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  256 
[SW-5-fRL-2922-7] 

Approval  of  Ohio  Solid  Waste 
Management  Plan 

agency:  Environmental  Protection 
Agency,  Region  V. 
action:  Final  rule. 


summary:  Section  4(X)8(a](l]  of  the  Solid 
Waste  Disposal  Act  of  1976,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended, 
(RCRA)  authorized  financial  assistance 
for  the  development  and  implementation 
of  State  Solid  Waste  Management  Plans 
(State  Plans).  Ohio  submitted  its 
adopted  Stale  Plan  to  the  U.S. 
Environmental  Protection  Agency  (EPA), 
as  required  under  40  CFR  Part  256,  on 
July  24. 1981.  Under  Section  4007  of 
RCRA,  EPA  shall  approve  State  Plans 
which  meet  the  requirements  of 
paragraphs  (1),  (2),  (3),  and  (5)  of  section 
4003  and  which  contain  provisions  for 
revision.  Under  the  guidelines  published 
in  the  July  31, 1979.  Federal  Register  (44 
FR  45066).  and  the  September  23, 1981, 
Federal  Register  (46  FR  47048),  EPA 
shall  approve,  partially  approve  or 
disapprove  a  State  Plan.  The  purpose  of 
this  notice  is  to  announce  EPA's 
approval  of  the  Ohio  State  Plan. 
EFTECTIVE  DATE:  November  14, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

April  Katsura,  Solid  Waste  Branch 
(5HS-JCK-13),  U.S.  Environmental 
Protection  Agency,  230  S.  Dearborn, 
Chicago.  Illinois  60604,  (312)  886-6134. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  31, 1979  (44  FR  45066),  EPA 
published  Guidelines  for  the 
Development  and  Implementation  of 
State  Solid  Waste  Management  Plans. 
These  guidelines  were  required  by 
section  4002(b)  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA).  The 
guidelines  establish  the  requirements  for 
State  Plans  and  recommend  methods 


and  procedures  to  meet  those 
requirements.  On  September  23, 1981  (46 
FR  47048).  EPA  published  amendments 
to  the  Guidelines  for  Development  and 
Implementation  of  State  Solid  Waste 
Management  Plans  and  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices,  40  CFR  Parts 
256  and  257.  In  part  these  amendments 
allow  EPA  to  give  partial  approval  for 
that  portion  of  the  adopted  State  Plan 
that  covers  State  issuance  of  compliance 
timetables  while  the  State  is  developing 
the  other  parts  of  the  State  Plan.  Under 
.Section  4007  of  RCRA,  EPA  shall 
approve  State  Plans  whith  meet  the 
requirements  of  paragraphs  (1),  (2),  (3) 
and  (5)  of  section  4003  and  whdch 
contain  provisions  for  revision.  These 
requirements  were  summarized  in  the 
notice  of  availability  and  request  for 
public  comment  on  the  Ohio  State  Plan 
published  on  November  4, 1981. 
Approval  of  the  State  Plan  indicates  that 
the  State  Plan  meets  the  requirements 
set  forth  in  RCRA,  which  provides  for 
the  identification  of  State,  local  and 
regional  responsibilities  for  solid  waste 
management;  the  encouragement  of 
resource  conservation  and  recovery;  and 
the  development  and  application  of 
State  controls  to  provide  for 
environmentally  sound  solid  waste 
disposal  practices. 

II.  Background 

On  July  24, 1981,  the  State  of  Ohio 
submitted  its  adopted  State  Plan  to  EPA. 
On  November  4, 1981,  EPA  pubhshed  a 
notice  of  availability  and  request  for 
public  comments  on  the  Ohio  State  Plan 
(46  FR  54772).  Comments  were  due  by 
December  4, 1981.  EPA  received  no 
comment  during  the  public  comment 
period. 

EPA  transmitted  its  consolidated 
comments  on  the  adopted  plan  on 
January  22, 1982.  Most  of  the  comments 
were  resolved  in  subsequent  letters  and 
telephone  conversations  between  EPA 
and  the  State.  In  a  letter  to  Ohio  dated 
August  19, 1982,  EPA  concluded  that  the 
State  still  lacked  authority  to  prohibit 
the  establishment  of  open  dumps  or 
close  existing  dumps  based  on  the 
endangered  species  and  bird  hazard 
criteria  (40  CFR  257.3-2  (a)  &  (b)  and  40 
CFR  257.3-8(c))  and  could  therefore  be 
granted  partial  but  not  full  approval  of 
its  plan.  Ohio  indicated  that  it  would 
rfeek  a  statutory  amendment  to  satisfy 
the  remaining  requirements  and  that  it 
would  prefer  to  wait  for  full  approval 
rather  than  first  receiving  partial 
approval. 

On  August  1, 1984,  Ohio  amended  the 
Ohio  Revised  Code  adopting  legislation 
which  gave  the  State  legal  authority  to 
satisfy  the  requirements  of  40  CFR 


257.3-2  (a)  and  (b)  and  40  CFR  257.3- 
8(c).  On  January  10, 1985,  Ohio 
transmitted  a  letter  to  EPA  highlighting 
the  required  amendment  and  also 
including  an  Attorney  General's  (A.G.'8) 
statement.  EPA  reviewed  the  legislation 
and  the  A.G.'8  statement  and 
determined  that  they  were  adequate  for 
granting  full  approval  of  Ohio's  Solid 
Waste  Management  Plan. 

in.  Finding 

Section  4007  of  RCRA  contains  the 
statutory  policy  for  approval  of  State 
Plans.  TTie  authority  to  approve  State 
Plans  under  section  4007  of  RCRA  has 
been  delegated  to  the  Regional 
Administrator.  I  have  reviewed  the  State 
Plan  submitted  by  the  State  of  Ohio.  I 
find  that  the  Ohio  State  Plan  meets  the 
requirements  of  RCRA  for  approval. 
Under  authority  of  Section  4007  of 
RCRA,  I  approve  the  Ohio  State  Plan. 

The  Ohio  State  Plan  provides  for 
compliance  schedules  for  entities 
engaged  in  open  dumping  where  those 
entities  can  demonstrate  that  they  are 
imable  to  utilize  other  public  or  private 
alternatives  for  solid  waste  management 
to  comply  with  the  RCRA  prohibition  of 
open  dumping. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3,  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  256 

Grant  programs,  waste  treatment  and 
disposal. 

Authority:  Sec.  4007(a).  Pub.  L  94-580.  90 
Stat.  2817  (42  U.S.C.  6947). 

Dated:  October  31, 1985. 
Valdas  V.  Adamkus, 
Regional  A  dministrator. 
(FR  Doc.  85-26932  Filed  11-13-85;  8:45  am] 

BILUNG  COOE  65<0-$0-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
43  CFR  Part  403 

Unproductive  Land,  Elimination  or 
Exchange 

agency:  Bureau  of  Reclamation, 
Interior. 

action:  Revocation. 

summary:  43  CFR  Part  403  gives 
directions  for  handling  situations  or 
conditions  resulting  from 
reclassification  of  lands  to  a 
"permanently  unproductive"  or 
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"temporarily  unproductive"  category. 
Since  the  dispositions  relative  to  these 
unproductive  lands  have  been 
completed,  this  regulation  is  not  needed 
and  is  being  revoked. 
EFFECTIVE  DATE:  November  14. 1985. 
FOR  FURTMER  MFORMATKM  CONTACT: 
Mr.  R.  Steve  Warner.  Chief,  Land 
Resources  Management  Branch, 
Division  of  Water  and  Land  Technical 
Services,  Bureau  of  Reclamation, 
Engineering  and  Research  Center, 
Denver.  Colorado  80225,  telephone  (303) 
236-8073. 

SUPPLBNENTARV  INFORMATION:  43  CFR 
Part  403  was  developed  to  implement 
reclassification  of  lands  under  the 
Omnibus  Adjustment  Act  of  1926  (43 
U.S.C.  423c).  The  reclassifications  were 
the  result  of  activities  of  the  Board  of 
Survey  and  Adjustments  during  1924 
and  1925,  were  speciFic  to  that 
proceeding,  and  were  restricted  to  19 
projects  named  in  the  Act. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291, 
does  not  require  a  regulatory  analysis, 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  no  longer 
has  an  effect  on  the  public,  therefore,  no 
comment  period  has  been  designated. 
This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  primary  author  of  the  document  is 
Mr.  Ed  Cramer,  Natural  Resource 
Specialist,  Land  Resources  Management 
Branch,  Division  of  Water  and  Land 
Technical  Services,  Bureau  of 
Reclamation,  Engineering  and  Research 
Center,  Denver,  Colorado  60225, 
telephone  (303)  236-8073. 

PART  403— (REMOVED) 

Under  the  authority  of  the  Secretary 
of  the  Interior,  contained  in  43  \iS.C 
373,  43  CFR  Part  403  is  hereby  revoked 
and  removed. 

Dated:  October  22, 1985. 
H.W.  Furman  U. 

Assistant  Secretary.  Water  and  Science. 
IFR  Doc.  85-27064  Filed  11-13-85:  8:45  am) 

BILUNG  CODE  4310-0»-il 


43  CFR  Part  416 

Reclassification  as  Irrigable  of  High 
Land  Columbia  Basin  Project, 
Washington 

AGENCY:  Bureau  of  Reclamation. 
Interior. 


ACTION:  Revocati(m. 


SUMMARY:  43  CFR  Part  416  gives 
directions  for  carrying  out  the 
reclassification  of  arable  high  land  on 
the  Columbia  Basin  Project.  An  internal 
review  determined  that  this  regulation  is 
not  needed  since  standard  guidelines  for 
land  classification  for  all  Bureau  of 
Reclamation  projects  are  contained  in 
Reclamation  Instructions. 

EFFECTIVE  DATE:  November  14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  R.  Steve  Warner,  Chief,  Land 
Resources  Management  Branch, 
Division  of  Water  and  Land  Technical 
Services,  Bureau  of  Reclamation, 
Engineering  and  Research  Center, 
Denver,  Colorado  80225,  telephone  (303) 
236-6073. 

SUPPLEMENTARY  INFORMATION:  Standard 
guidelines  for  land  classification  for  all 
Bureau  of  Reclamation  projects  are 
contained  in  Reclamation  Instructions 
Series  510  and  Series  110.  Part  115  and 
impose  no  additional  requirements  on 
the  public.  The  Department  of  the 
Interior  has  determined  that  this 
document  is  not  a  maj<Hr  rule  under 
Executive  Order  12291.  does  not  require 
a  regulatory  analysis,  and  certifies  that 
this  document  will  not  have  a  signiHcant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801  et  seq.).  This 
rule  no  longer  has  ai^^effect  on  the 
general  public:  therefore,  no  comment 
period  has  been  designated.  This  rule 
does  not  contain  information  collection 
requirements  which  require  review  and 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  primary  author  of  the  document  is 
Mr.  Ed  Cramer,  Natural  Resource 
Specialist,  Land  Resources  Management 
Branch,  Division  of  Water  and  Land 
Technical  Services,  Bureau  of 
Reclamation,  Engineering.and  Research 
Center,  Denver,  Colorado  80225, 
telephone  (303)  236-8073. 

PART  416— (REMOVED] 

Under  the  authority  of  the  Secretary 
of  the  Interior,  contained  in  42  U.S.C. 
373, 43  CFR  Part  416  is  hereby  revoked 
and  removed. 

Dated:  October  22. 1985. 
H.W.  Funnan  II, 

Assistant  Secretary,  Water  and  Science. 
[PR  Doc.  85-27065  Filed  11-13-85;  8:45  dm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 2.  and  18 

[Gen.  Docket  No.  20718] 

Overall  Revision  of  Rules  Regarding 
Industrial,  Scientific,  and  Medical  (ISM) 
Equipment 

agency:  Federal  Communications 

Commission. 

ACTION:  Order. 

summary:  The  National  Association  oF 
Broadcasters  (NAB)  on  October  7. 1985. 
filed  a  petition  for  partial 
reconsideration  of  the  Commission's 
Third  Report  and  Order  in  Gen.  Docket 
20718  (50  FR  36061,  September  5. 1985) 
with  regard  to  the  interim  technical 
standards  for  RF  lighting  devices.  On 
October  16, 1985,  the  National  Electrical 
Manufacturers  Association  (NEMA) 
requested  a  45-day  extension  of  the 
filing  date  of  oppositions  to  the  NAB 
petition.  NEMA  stated  that  there  was 
insufficient  time  to  fully  respond  to  the 
petition  given  the  quantity  of  material 
presented  by  ^^AB  and  the  schedule 
constraints  of  its  member  companies. 
On  October  22, 1985,  NAB  filed  an 
opposition  to  the  motion  for  extension  of 
time.  This  document  extends  the 
comment  period  for  an  additional  30 
days. 

DATE:  Comments  must  be  submitted  on/ 
or  before  December  10. 1985. 
address:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACn 

Liliane  M.  Volcy,  Office  of  Science  and 
Technology,  Washington,  DC  20554, 
(202)  653-8247. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functioo. 

47  CFR  Part  18 

Business  and  industry.  Household 
appliances.  Radio.  Reporting 
requirements. 

Order  Extending  Time  To  File 
Comments  on  Petition  for 
Reconsideration 

In  the  matter  of  overall  revision  of  the  rules 
regardirrg  industrial,  sctenlific,  and  medical 
(ISM)  equipment  under  Parts  0,  2,  and  18: 
Gen.  Docket  No.  20718. 

Adopted:  October  30,  1985. 

Released-  November  1, 1965. 

1.  The  National  Association  of 
Broadcasters  ("NAB"*)  on  October  7, 
1985,  filed  a  timely  petition  for  partial 
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reconsideration  of  the  Commission's 
.  Third  Report  and  Order  in  this 
proceeding.  FCC  85-445.  released 
August  21. 1985,'  with  regard  to  the 
interim  technical  standards  adopted  for 
RF  lighting  devices,  pending  further 
action  in  Gen.  Docket  83-806.  Public 
Notice  of  NAB's  petition  was  published, 
50  FR  43285  (October  24, 1985). 

2.  On  October  16, 1985,  pursuant  to  47 
CFR  1.46(b),  the  National  Electrical 
Manufacturers  Association  ("NEMA"). 
requested  a  45-day  extension  of  the 
filing  date  of  oppositions  to  the  NAB 
petition.  NEMA  stated  that  there  was 
insufficient  time  to  fully  respond  to  the 
petition  given  the  quantity  of  material 
presented  by  NAB  and  the  schedule 
constraints  of  its  member  companies. 
On  October  22, 1985,  NAB  filed  an 
opposition  to  the  motion  for  extension  of 
time  arguing  that  NEMA  would  only 
critique  its  petition  and  not  present  any 
evidence  contradicting  it. 

3.  In  view  of  the  extensive  material 
appended  to  NABs  petition,  we  feel  that 
any  party  interested  in  commenting  on 
NAB's  petition  will  need  more  than  the 
usual  15  days  to  submit  an  adequate 
response.  Because  of  this,  and  the 
importance  of  this  proceeding  to  both 
manufacturers  and  consumers,  the  NAB 
opposition  to  NEMA's  motion  for 
extension  of  time  is  denied,  an 
additional  30  days  are  being  provided, 
and  a  new  opposition  filing  date  of 
December  10. 1985.  for  filing  comments 
on  the  NAB  petition  for  partial 
reconsideration  is  hereby  ordered. 

Federal  Communications  Commission. 

Thomas  P.  Stanley. 

Acting  Chief  Scientist. 

[FR  Doc.  65-27059  Filed  11-13-65:  8:45  am] 

BILLING  COOE  6712-01-M 


47  CFR  Parts  1  and  21 
ICC  Docket  No.  85-40] 

Applications  for  Digital  Termination 
Systems  in  the  Digital  Electronic 
Message  Service 

agency:  Federal  Communications 
Commission. 

action:  Correction  of  Report  and  Order. 

SUMMARV:  This  document  corrects  an 
error  in  the  Report  and  Order  in  this 
proceeding  concerning  Applications  for 
Digital  Termination  Systems  in  the 
Digital  Electronic  Message  Service.  50 
FR  45608,  November  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Matise.  Domestic  Facilities 


'  50  FR  36061  (September  5. 1985). 


Division,  Common  Carrier  Bureau  (202) 
634-1841. 

SUPPLEMENTARY  INFORMATION: 

Erratum 

In  the  Matter  oF  Amendment  of  Parts  1  and 
21  of  the  Commission's  Rules  to  Establish 
Procedures  for  Processing  Mutually  Exclusive 
Applications  for  Digital  Termination  Systems 
in  the  Digital  Electronic  Message  Service,  CC 
Docket  No.  85-40. 

Released:  November  1, 1985. 
By  the  Common  Carrier  Bureau. 

1.  The  Commission's  Report  and 
Order  in  the  above-captioned 
proceeding  was  released  on  October  24, 
1985.  In  paragraph  18.  the  third  sentence 
is  corrected  by  adding  the  italicized 
portion  below  so  that  the  sentence  reads 
as  follows: 

"Dama  and  Locate,  while  opposing  the 
lottery  itself,  advocated  stringent  scrutinizing 
to  weed  out  those  applicants  who  were 
simply  attempting  to  warehouse  spectrum.Sl" 
Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 
[FR  Doc.  85-27063  Filed  11-13-85:  8:45  am] 

BILUNG  CODE  6713-41-II 


47  CFR  Part  73 

I  MM  Docket  No.  85-90;  FCC  85-590] 

AM  Broadcast  Directional  Antenna 
Sampling  Systems 

Preamble 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  proceeding  amends  rules 
pertaining  to  AM  broadcast  stations 
using  directional  antenna  systems.  Its 
purpose  is  to  simplify  and  standardize 
the  measurement  procedures  used  to 
monitor  the  functioning  of  such 
antennas.  Additionally,  this  action 
removes  from  the  Rules,  design  and 
construction  specifications  that  no 
longer  serve  their  original  purpose. 
These  amendments  are  needed  to  permit 
broadcast  licensees  greater  flexibility  to 
incorporate  new  technology  into  their 
transmitting  systems,  and  to  reduce  the 
schedule  of  measurements  that  must  be 
made,  while  maintaining  adequate 
interference  protection  between 
stations. 

EFFECTIVE  DATE:  Rule  amendments 
effective  January  1, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 


FOR  FURTHER  INFORMATKM  CONTACT: 

John  W.  Reiser,  Mass  Media  Bureau, 
(202)  632-9660. 

SUPPlfMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  AM  Broadcast  Directional 
Antenna  Sampling  Systems  and  Proof  of 
Performance  Field  Strength  Measurements: 
MM  Docket  No.  85-80. 

Adopted:  October  31. 1985. 
Released:  Noveml>er  5. 1965. 
By  the  Commission. 

IntroductioD 

1.  We  have  before  us  a  Notice  of 
Proposed  Rule  Making  (Notice),  50  FR 
13994  (April  9. 1985).  proposing  revision 
of  §§  73.61  and  73.68  of  the 
Commission's  Rules  and  Regulations. 
The  Notice  requested  comments  on  the 
continuing  need  for  required  partial  and 
skeleton  proofs  of  performance  and 
antenna  monitoring  point  measurements 
for  directional  antenna  (DA)  systems. 
Specifically,  the  Notice  proposed 
elimination  of  the  requirement  that 
skeleton  proofs  be  performed  and  that 
licensees  be  given  the  freedom  and 
responsibility  to  schedule  partial  proof 
and  Held  monitoring  measurements  as 
needed.  In  addition,  the  Notice  solicited 
comments  as  to  what  extent  §  73.68, 
Sampling  systems  for  antenna  monitors, 
should  be  deregulated. 

Background 

2.  The  Commission's  authorization 
requirements  provide  that  AM  stations 
may  use  DA  systems  to  prevent 
interference  that  could  otherwise  occur 
with  non-directional  operation.  To 
assure  that  a  directional  antenna 
continues  to  perform  properly  over  time, 
§  73.61(b)  of  the  Rules  now  requires  a 
station  that  uses  a  DA  system  to 
perform  field  strength  measurements  on 
a  regularly  scheduled  basis.  These 
measurements,  when  combined  and 
analyzed,  are  called  a  proof  of 
performance  (proof). 

3.  There  are  three  types  of  DA  proof  of 
performance  measurements.  In  all  cases, 
the  proofs  consist  of  measurements  of 
signal  strength  at  numerous  locations, 
typically  up  to  20  miles  from  the 
transmitter.  The  proofs  differ  primarily 
in  the  number  of  measurements 
required.  The  first,  the  full  proof,  is 
required  of  all  DA  stations  when  the 
antenna  is  first  constructed  and  when  it 
is  extensively  modified.  The  second 
measurement,  the  partial  proof,  is 
required  for  most  stations  once  each 
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third  year  and  also  if  the  DA  undergoes 
minor  system  repairs.  This  measurement 
is  used  to  determine  if  there  have  been 
changes  in  the  system  operation  since 
its  initial  construction.  The  third 
measurement  the  skeleton  proof,  is 
required  of  certain  DA  stations  during 
the  intervening  years  that  the  partial 
proof  is  not  made.  This  measurement 
essentially  produces  a  "spot"  check  of 
DA  system  operation. 

4.  CurrenUy,  about  80  percent  of  the 
AM  licensees  operating  DA  systems  are 
required  to  perform  partial  proofs 
triennially  and  25  percent  of  that 
number  are  further  required  to  perform 
intervening  annual  skeleton  proofs. 
Additionally,  about  a  third  of  these 
stations  are  required  to  make  field 
measurements  at  designated  locations 
called  monitoring  points  (MP).  These 
MPs  are  specified  in  the  station  license. 
MPs^provide  trend  information  for 
possible  changes  in  the  antenna  pattern 
in  the  directions  of  those  stations  being 
protected  from  interference. 

5.  Besides  the  MP  and  proof  of 
performance  measurements,  the 
operation  of  a  DA  system  can  be 
observed  by  monitors  at  the  transmitter 
site,  that  indicate  the  relative 
amplitudes  and  phases  of  the  electric 
cturents  in  each  of  the  towers  of  the 
directional  array.  The  Rules  contain 
detailed  specifications  for  the  design 
and  construction  of  such  on-site  antenna 
monitoring  (sampling)  systems.  Because 
the  existing  regulations  (Sections  73.61 
and  73.68]  are  costly,  time  consuming, 
burdensome,  and  allow  licensees  little 
freedom  to  implement  new  technology, 
the  Notice  invited  comments  on 
modifying  or  deleting  these  rules.  Parties 
submitting  comments  in  this  proceeding 
are  listed  in  Appendix  A  of  this 
document 

Issues 

6.  The  Notice  addressed  the  following 
issues: 

(1)  Is  there  a  continuing  need  for  a 
required  schedule  of  partial  and 
skeleton  proof  of  performance  and 
antenna  monitoring  point 
measurements? 

(2)  Is  there  a  need  to  retain  specific 
design  criteria  in  the  Rules  for  on-site 
DA  parameter  monitoring  systems? 
Each  issue  will  be  discussed 
separately. 

Discussion 

Issue  1:  Continuing  Need  for  Proofs  and 
Monitoring  Point  Measurements 

7.  Skeleton  Proofs.  In  the  Notice,  we 
proposed  to  eliminate  the  requirement 
that  skeleton  proofs  be  performed 
because  of  their  limited  value  in 


showing  actual  antenna  performance. 
The  commenters  were  unanimously 
supportive  of  our  proposal  on 
elimination  of  these  proofs.  In  general, 
they  indicated  that  the  three 
measurements  made  on  each  radial 
(specific  bearing  direction  from  the 
antenna  site  along  which  measurements 
are  made)  are  too  few  for  any 
meaningful  analysis  of  the  antenna 
performance.  They  added  that  skeleton 
proofs  provided  information  of  no 
greater  value  than  normal  monitoring 
point  measurements.  NBC  commented 
that  "skeleton  proofs  are  virtually 
worthless."  In  short,  the  record  supports 
our  proposal  in  the  Notice.  Therefore, 
the  Rules  are  amended  to  remove  all 
requirements  for  skeleton  proof  of 
performance  measurements  and  related 
retention  of  records. 

8.  Partial  Proofs.  The  Notice 
acknowledged  the  continuing  need  for 
periodic  partial  proof  of  performance 
measiuements,  but  recommended  that 
the  licensees  determine  the  most 
appropriate  schedule  based  on  need. 
The  comments  were  divided  on  this 
issue,  with  the  majority  of  the 
commenters  favoring  an  elimination  of 
the  fixed  schedule  for  conducting  partial 
proofs. 

9.  The  comments  from  NAB,  du  Triel, 
and  McDonnell  agreed  with  the 
Commission's  proposal  and  indicated 
that  the  partial  proof  serves  little 
purpose  unless  there  has  been  some 
change  in  the  AM  antenna  itself  that 
might  alter  the  antenna's  radiation 
characteristics.  CBS  in  its  reply 
comments  also  supported  this  position. 
AFCCE  commented  that  the  periodic 
partial  proofs  could  serve  a  useful 
purpose  only  when  used  with  other 
indicators  (i.e.  to  confirm  the  continued 
correctives  of  the  sampling  system 
indications). 

10.  NBC  and  Jones  on  the  other  hand, 
stated  that  the  Commission  should 
continue  to  establish  the  necessary 
intervals  for  partial  proofs  "because 
some  directional  arrays  may  well 
operate  out  of  adjustment  for 
considerable  lengths  of  time  without  the 
Commission  being  made  aware  of  this 
fact." 

11.  Finally,  we  note  that  Lahm 
submitted  a  unique  approach  in  the  form 
of  an  objective  equation  that  would 
determine  the  "sensitivity"  or  tendency 
of  an  antenna  system  to  drift  out  of 
adjustment.  He  further  suggested  a 
three,  five,  or  seven  year  schedule  of 
partial  proof  measurements  based  on 
such  a  calculated  sensitivity  factor  of. 
the  antenna. 

12.  The  comments,  in  general, 
supported  the  elimination  of  the 
required  periodic  partial  proofs  as 


proposed.  Therefore,  we  are  persuaded 
that  the  scheduling  of  partial  proofs 
should  be  the  responsibility  of  the 
licensee,  and  the  Rules  will  be  amended 
as  proposed.  The  Commission,  however, 
retains  the  authority  to  require  that 
proofs  of  performance  be  made  by 
licensees  whenever  there  is  a  question 
of  stability  in  directional  antenna 
systems.  With  regard  to  the  Lahm 
proposal,  we  believe  it  is  best  to  leave 
the  choices  to  licensees  of  how  to 
determine  the  proper  interval  between 
measurements. 

13.  Monitoring  Point  Measurements. 
The  Notice  proposed  to  allow  stations  to 
conduct  field  MP  measurements  on  a 
schedule  determined  by  the  licensee. 
Although  field  MP  measurements  are 
closely  related  to  partial  proof  of 
performance  measurements,  they  are  far 
less  burdensome.  Partial  proofs  require 
measurements  at  a  large  number  of 
locations;  whereas  MP  measurements 
are  made  only  at  a  few,  close-in, 
selected  locations.  (Prior  to  our 
discussion  of  the  comments  on  the 
required  periodic  field  MP 
measurements,  we  would  hke  to 
reiterate  at  this  juncture,  that  only 
directional  anteima  stations  with  non- 
approved  sampling  systems 
(approximately  25  percent  of  DA-AM 
stations]  are  now  required  to  conduct 
MP's  on  a  fixed  schedule.  Stations  with 
approved  sampling  systems  can 
establish  their  own  schedule  of  MP 
measurements.) 

14.  In  their  comments,  NAB.  AFCCE. 
and  NBC  urged  retention  of  field  MP 
measurements,  stating  that  these 
measurements  serve  as  good  checks  for 
the  DA  pattern  and  as  a  "backup"  for 
determining  proper  operation.  Lahm 
commented  that  MP  measurements 
should  be  retained  because  they  provide 
an  incentive  for  AM  stations  operating 
with  non-approved  sampling  systems  to 
upgrade  to  a  system  with  better 
accuracy.  McDonnell  agreed  and 
maintained  that  MP  measurements  are 
not  a  burden  and  should  be  retained. 
Conversely,  du  Treil  stated  that  MP 
measurements  are  not  needed  because 
they  are  generally  inaccurate  due  to 
weather  and  seasonal  changes,  as  well 
as  new  construction  in  the  proximity  of 
the  MP  location.  Jones  suggested 
retention  of  a  required  schedule,  but  a 
relaxation  of  the  frequency  of  MP 
measiuements  to  reduce  the  amount  of 
time  and  work  required. 

15.  After  careful  review  of  the  ; 
comments,  and  in  light  of  the 
elimination  of  the  required  schedule  for 
partial  proof  measurements,  we  believe 
that  some  required  schedule  of  field  MP 
measurements  is  necessary  for  stations 
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employing  existiiig  sanqdiag  systons  of 
questionable  reliability.  This  will 
provide  the  aeoeMary  badcHp  to  assure 
that  the  radiation  patterns  are 
maintained.  However,  we  see  no  need  to 
continue  to  require  MP  measurements 
on  weekly  or  monthly  intervals. 
Therefore,  we  are  relaxing  tfie  Rules  to 
allow  for  required  Kff  ntessureinents  on 
a  quarteriy  basis  for  Aose  stations 
without  approved  antenna  sampling 
systems. 

Issue  Z'  Sampling  Systems 

16.  bi  the  Notice,  the  Commission 
solicited  comments  as  to  what  extent 
the  requirements  of  S  73.68  should  be 
relaxed.  The  consensus  of  the  parties 
commenting  was  that  a  stable  and 
reliable  antenna  monitoring  sampling 
system  is  essential  to  ensure  reliable  DA 
operation.  However,  the  comments  were 
mixed  on  the  extent  and  necessity  for 
design  and  coostniction  guidance  for 
sampling  systems. 

17.  NAB,  McDonnell,  and  Jones 
recommended,  at  a  oiiniffium.  retentioD 
of  the  existing  sampling  system 
specifications.  ]ones  stated  that  "the  use 
of  better  sampling  systems,  plus  the  use 
of  type  accepted  antenna  monilars,  has 
done  more  to  improve  the  stability  and 
compliance  of  DA  tioensees  than 
anything  else  in  recent  years." 

18.  On  the  other  hand.  AFCCE 
commented  that  any  rule  that  can 
ensure  correlation,  stability,  and  long- 
term  reliability,  is  sufficient.  Lahm 
states  that,  "technology-specific" 
(construction-oriented)  regulations  are 
inappropriate  in  this  era  (rf  rapid 
technological  progress.  NBC  commented 
that  the  specific  makeup  of  the 
monitoring  system  is  far  less  relevant 
than  its  performance.  All  of  the 
commenters  agreed  that  the  rules  should 
be  modified  to  accommodate  advances 
in  technology.  They  also  unanimously 
agreed  with  the  Notice  that  the  quality 
of  a  sampliqg  system  is  extremely 
important  to  maintain  a  day-to-day 
watch  en  DA  performance,  and  thus 
prevent  interference. 

19.  The  commission  conckules  after 
review  of  the  commeiits  that  it  is  the 
performance,  and  aot  the  specific 
makeup  at  the  sampling  systems  tkat 
help  maintain  pararaeters  of  the  DA 
system,  thus  preventing  an  increase  in 
interference  ia  the  AM  band.  Therefore, 
we  will  no  longer  require  spectfk: 
equipment  tor  sampling  systems,  but 
instead  will  approve  any  system  based 
on  the  licensee's  stability  analysis 
showing  that  the  selected  system  is 
capable  of  providing  aocurate  signals  to 


the  antenna  monitor.'To  accommodate 
technological  advances,  we  wiO  allow 
other  forms  of  sampling  systems  that 
can  be  demonstrated  to  be  accurate  and 
stable.  Accordingly,  we  will  amend  the 
Rules  to  indicate  the  above  changes. 

Other  Matters 

20.  Several  parties  suggested  chai>ges 
in  the  Rules,  that  were  not  specifically 
addressed  in  the  Notice.  However,  they 
do  relate  (firectly  to  the  rule 
amendments  under  consideration. 
McDonnell  requested  that  references  to 
the  use  of  graphical  analysis  for  partial 
proof  data  be  removed  because  it  is  no 
longer  used  and  has  been  superseded  by 
the  mathematical  analysis.  He  also 
suggested  that  the  partial  proof  analysis 
in  §  73.188  be  combined  with  the  partial 
proof  information  in  i  73.154  to 
consolidate  the  Rules.  We  agree  to  these 
changes  and  will  so  amend  tfie  Rules. 

21.  In  their  comments,  bodi  Lahm  and 
du  Triel  suggested  alternate  methods  for 
conducting  and  analyzing  partial  proof 
measurements.  One  of  the  methods 
which  they  suggested  would  entail 
making  partial  proof  measurements  with 
the  stations  antenna  operating  in 
directional  and  non-directional  modes. 
They  stated  4iat  ^e  results  of 'diese 
measurements,  when  analyzed,  would 
nullify  the  effects  of  ground  conductivity 
changes  (distance  the  groundwave 
portion  of  an  AM  signal  will  travel],  and 
thus  would  provide  a  better  indication 
of  DA  operation.  In  addition,  tiiese 
commenters  recommended  that  partial 
proof  requirements  include  only  certain 
radiais  (e.g.  near  the  minor  radiation 
lobes).  They  stated  that  this  could  save 
the  amount  of  measaremeot  work  by  25- 
50  percent.  Upon  review,  the 
Commission  agrees  that  conductivity 
changes  from  die  original  values  are 
important  in  determining  whether  the 
antenna  system  coiitiinies  to  provide  the 
required  interference  protection. 
However,  making  it  mandatory  to 
conduct  both  non-direction  and 
directional  proof  measurements  for  all 
licensees  would  be  unnecessarily 
burdensome  for  DA  stations  located  in 
areas  where  conductivity  changes  are 
ne^igible.  Further,  the  reliance  of  the 
partial  proof  on  a  few  selected  radiais 
wiO  not  provide  an  accurate  assessment 
of  whether  the  antenna  is  in  proper 
adjustment,  fa  view  of  this,  we  are  not 
adopting  the  suggested  procednre 
changes. 

22.  PinaUy,  as  proposed  in  Ae  Ntrtice, 
we  will  amend  the  Rides  in  i  73.14  to 


'  In  the  near  Tulure.  the  Mau  Media  Bureau  wiO 
issue  a  poKcy  sTalement  ceirtaimng  4ie  ^ eireral 
criteria  upon  wiiicfa  aalfnna  ■a^^lGng  syateaa  vnU 
be  approved. 


clarify  the  definition  of  "critical 
directional  antenna"  and  to  amend  the 
requirements  for  aathorixation  of 
antenna  monitors. 

Final  Regulatory  FlejdbiDty  AnalyAs 

/.  Need  and  Purpose  of  This  Action 

Certain  AM  stations  uskig  directional 
anteima  systems  are  currently  required 
to  make  periodic  DA  field  strength  and 
proof  of  performance  measurements. 
These  regulations  are  not  based  on  the 
stations'  potentials  for  causing 
interference,  the  araendmeRts  adopted 
here  are  needed  to  relieve  tioensees 
from  excessive  and  costly  raeaswement 
procedures  that  are  not  necessary  to 
control  interference. 

//.  Srnnmmj  of  kgues  Raised  by  the 

Public  Comments  in  Response  to  the 
Initio]  Regulatory  Flexibility  Analysis 

No  issues  were  raised  other  dian 
those  discosaed  above. 

///.  Significant  Alternatives  Considered 
and  Rejected 

The  Commission  considered  all  the 
alternatives  presented  in  the  Notice  and 
all  the  timely  filed  comments  directed  to 
the  various  issues  in  the  Notice.  After 
carefully  weighing  ell  comments  and 
suggested  alternatives,  the  Commission 
is  adopting  die  most  reasonable  coarse 
of  action  consistent  with  the  mandate  of 
the  Communications  Act  to  provide  an 
efficient  communications  service  to  the 
public. 

Paperwoik  Reduction  Act  Statement 

23.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
requirement  or  burden  upon  the  puhlic 
Implementation  of  any  new  or  modified 
requirement  or  burden  will  be  rab^t  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  Aci. 

Actions 

24.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order,  including  diie 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Para^aph  603(a)  of  the  Regulatmy 
Flexibility  Act  (Pub.  L.  96-d5i.  M  StaL 
1164,  5  U.S.C.  601  et  seq..  <1981  j). 

25.  Accordingly,  it  is  ordered. 
puEsuant  to  the  authority  contained  in 
Section  4(iJ  and  303  of  the 
Communications  Act  of  1S34,  •» 
amended,  that  Part  73  of  the 
CommissioB's  Rules  is  amended, 
effective  Jamiaiy  1, 1966,  as  set  {orth  in 
the  attached  Appendix. 
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26.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

27.  Further  information  on  this 
proceeding  may  be  obtained  by 
contacting  John  W.  Reiser,  Mass  Media 
Bureau.  (202)  632-9660. 

Federal  Communications  Ck>mmi8sion 
WiUiam  |.  Tricaiico, 

Secretary. 

Appendix  A  , 

List  ofCommenters 
Initial  Comments 

Association  of  Federal  Communications 

Consulting  Engineers  (AFCCE) 
Cohen  and  Dippell.  Consulting  Engineers 

(C&D) 
Doug  C.  McDoneL  Engineering  Consultant 

(McDoneU) 
du  Treil-Rackley.  Consulting  Engineers  (du 

Treil) 
Karl  D.  Lahm,  P.E.  (Lahm) 
National  Association  of  Broadcasters  (NAB) 
National  Broadcasting  Company,  Inc.  (NBC) 
Rol>ert  A.  Jones.  Consulting  Engineers  (Jones) 
Radio  Station  WNQM-AM  (WNQN4) 

Reply  comments 

CBS.  Incorporated  (CBS) 

du  Treil 

Lahm 

Appendix  B 

PART  73— [AMENDED] 

47  CFR  Part  73  is  amended  as  follows: 
1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2. 47  CFR  73.14  is  amended  by  revising 
the  definition  of  Critical  directional 
antenna  to  read  as  follows: 

$73.14    AM  broadcast  definitions. 

Critical  directional  antenna.  An  AM 
broadcast  directional  antenna  that  is 
required,  by  the  terms  of  a  station 
authorization,  to  be  operated  with  the 
relative  currents  and.  phases  within  the 
antenna  elements  at  closer  tolerances  of 
deviation  than  those  permitted  under 
9  73.62  and  observed  with  a  high 
precision  monitor  capable  of  measuring 
these  parameters. 
***** 

47  CFR  73.53  is  amended  by  adding 
new  paragraph  (c)  to  read  as  follows: 

§  73.53    RequirenMnts  for  auttwrization  of 
antanna  monitors. 
***** 

(c)  A  station  determined  to  have  a 
critical  directional  antenna  must  use  an 
antenna  monitor  having  high  tolerance 
characteristics  determined  on  an 
individual  basis,  and  specified  on  the 
station  authorization.  Such  monitors  are 
not  subject  to  the  authorization  of 
paragraph  (a),  however  they  may  be 


used  only  at  the  station  for  which  they 
were  specified. 

4. 47  CFR  73.61  is  revised  in  its 
entirety  to  read  as  follows: 

9  73.61    AM  dkvctional  antenna  flaM 
stiangth  maaauramants. 

(a)  Each  AM  station  using  a 
directional  antenna  must  make  field 
strength  measurements  at  the 
monitoring  point  locations  specified  in 
the  instrument  of  authorization,  as  often 
as  necessary  to  ensure  that  the  field  at 
those  points  does  not  exceed  the  values 
specified  in  the  station  authorization. 
Additionally,  stations  not  having  an 
approved  sampling  system  must  make 
the  measurements  on^e  each  calendar 
quarter  at  intervals  hot  exceeding  120 
days.  The  provision  of  this  paragraph 
supersedes  any  schedule  specified  on  a 
station  license  issued  prior  to  January  1, 
1986.  The  results  of  the  measurements 
are  to  be  entered  into  the  station  log 
pursuant  to  the  provisions  of  S  73.1820. 

(b)  Partial  proof  of  performance 
measurements  using  the  procedures 
described  in  S  73.154  must  be  made 
whenever  the  licensee  has  reason  to 
beUeve  that  the  radiated  field  m&y  be 
exceeding  the  limits  for  which  the 
station  was  most  recently  authorized  to 
operate. 

(c)  A  station  may  be  directed  to  make 
a  partial  proof  of  performance  by  the 
FCC  whenever  there  is  an  indication 
that  the  antenna  is  not  operating  as 
authorized. 

5. 47  CFR  73.68  is  amended  by  revising 
paragraphs  (a),  (b).  and  (c):  removing 
paragraph  (d)  in  its  entirely;  and 
redesignating  paragraphs  (e)  and  (f)  as 
(d)  and  (e)  to  read  as  follows: 

§  73.68    Sampling  systems  for  antenna 
monitors. 

(a)  Each  AM  station  permittee 
authorized  to  construct  a  new 
directional  antenna  system,  must  install 
the  sampling  system  in  accordance  with 
the  follo%ving  specifications: 

(1)  Devices  used  to  extract  or  sample 
the  current  and  the  transmission  line 
connecting  the  sampling  elements  to  the 
antenna  monitor  must  provide  accurate 
and  stable  signals  to  the  monitor  (e.g., 
rigidly  mounted  and  non-rotatable  loops 
and  all  system  components  protected 
from  physical  and  environmental 
disturbances). 

(2)  Sampling  lines  for  critical 
directional  antennas  (see  §  73.14)  must 
be  of  uniform  length.  Sampling  lines  for 
non-critical  directional  antennas  may  be 
of  different  lengths  provided  the  phase 
difference  of  signals  at  the  monitor  are 
less  than  0.5*  between  the  shortest  and 
longest  cable  lengths  due  to  temperature 


variations  to  which  the  system  is 
exposed. 

(3)  Other  configurations  of  sampling 
systems  may  be  used  upon 
demonstration  of  stable  operation  to  the 
FCC. 

(b)  A  station  having  an  antenna 
sampling  system  constructed  according 
to  the  specifications  given  in  paragraph 
(a)  of  this  section,  may  obtain  approval 
of  that  system  by  submitting  an  informal 
request  to  the  FCC  in  Washington,  DC. 
The  request  for  approval,  signed  by  the 
licensee  or  authorized  representative, 
must  contain  sufficient  information  to 
show  that  the  sampling  system  is  in 
compliance  with  all  requirements  of 
paragraph  (a). 

(c)  In  the  event  that  the  antenna 
monitor  sampling  system  is  temporarily 
out  of  service  for  repair  or  replacement, 
the  station  may  be  operated,  pending 
completion  of  repairs  or  replacement,  for 
a  period  not  exceeding  120  days  without 
further  authority  fi'om  the  FCC  if  all 
other  operating  parameters  and  the  field 
monitoring  point  values  are  within  the 
limits  specified  on  the  station 
authorization. 
***** 

6. 47  CFR  73.69  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

S  73.69    Antenna  monitors. 

**-*** 

(b)  In  the  event  that  the  antenna, 
monitor  sampling  system  is  temporarily 
out  of  service  for  repair  or  replacement, 
the  station  may  be  operated,  pending 
completion  of  repairs  or  replacement,  for 
a  period  not  exceeding  120  days  without 
further  authority  from  the  FCC  if  all 
other  operating  parameters,  and  the 
field  monitoring  point  values  are  within 
the  limits  specified  on  the  station 
authorization. 
***** 

7. 47  CFR  73.154  is  revised  in  its 
entirety  to  read  as  follows: 

§  73.154    AM  directional  antenna  partial 
proof  of  performance  meaaurementa. 

(a)  A  partial  proof  of  performance 
consists  of  at  least  10  field  strength 
measurements  made  on  each  of  the 
radials  established  in  the  latest 
complete  proof  of  performance  of  the 
directional  antenna  system. 

(b)  The  measurements  are  to  be  made 
within  2  to  10  miles  (3  to  16  kilometers) 
from  the  center  of  the  antenna  array. 
When  a  monitoring  point  as  designated 
on  the  station  authorization  is  on  a 
particular  radial,  one  of  the  radial 
measurements  must  be  made  at  that 
point. 

(c)  The  results  of  the  measurements 
are  to  be  analyzed  in  either  of  two 


« 
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methods.  £ither  the  arithmetic  average 
or  the  iogarithmic  average  of  the  ratios 
of  the  fieU  strength  at  each 
measurement  point  along  each  radial  to 
the  corresponding  field  strength  in  the 
most  recent  complete  proof  of 
performance  may  be  used  to  establish 
the  inverse  distance  Fields.  (The 
logarithmic  average  for  each  radial  is 
the  anlilogarilhm  of  the  mean  of  the 
logarithms  of  the  ratios  of  field  strength 
(new  to  old)  for  each  measurement 
location  along  a  given  radial]. 

(dj  The  result  of  the  most  recent 
partial  proof  of  performance 
measurements  and  amalysis  is  to  be 
retained  in  the  station  records  available 
to  the  PCX]  npon  reqnest. 

§7X1M    [Amenda<U 

8.  47  CFR  73.186  is  amended  by 
removing  paragraph  (a)(5]  and 
redesignating  paragraph  (a)(6)  as  (a)(5). 

9. 47  CFR  73.1225  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(l)(iv)  to  read  as  follows: 

§  73.1225    Station  InspectkMis  by  FCC. 

•        *        *         *        * 

[my  '  * 

*     fi    •     •     * 

(iv)  Copy  of  the  partial  directional 
antenna  proofs  of  performance  made  in 
accordance  with  S  73.154  and  made 
pursuant  to  the  following  requirements: 

***** 

(FR  Doc.  85-27056  Filed  ll-ia-85;  8:45  am] 
BILUNO  CODE  6712-01-M 

47  CFR  Part  73 

Oversight  of  the  Radio  and  TV 
Broadcast  Rules;  Ci^ection 

AQENCV:  The  Federal  Communications 
Commission. 

ACTION:  Correction  to  Order. 

summary:  In  the  Order.  Oversight  of  the 
Radio  and  TV  Broadcast  Rules 
published  in  the  Federal  Register  on 
December  26. 1984  at  49  FR  50045,  there 
is  an  error  in  paragraph  12  of  the  rules 
Appendix  pertaining  to  §  73.4140 
Minority  ownership;  tax  certificates  and 
distress  sales.  It  is  corrected  herein. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Crane,  Mass  Media  Bureau  (202) 
632-5414. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcast  services. 


Enabnn 

In  the  matter  of  oversi^  of  the  Radio  and 
TV  firoadcast  Rules. 
Released:  November  1, 1985. 

In  the  above  captioned  Order, 
released  Oecember  20, 1084  and 
published  ia  &e  Federal  Register  on 
Deceaiber  26, 1984  «t  49  FR  50045.  there 
is  an  error  in  paragraph  12  of  the  rules 
Appendix  pertainiog  to  revision  of 
S  73.414a 

It  is  corrected  to  read: 

12. 47  CFR  7X4140  is  amended  by 
revising  paragraph  {c]  to  read  as 
follows: 

§73.4140    Minority  ownersliiK  tax 
certificates  and  dtsb-ees  sales. 

***** 

[c]  See  PoTicy  Statement.  General 
Docket  82-297,  FCC  82-523,  adopted 
December  2, 1982.  92  FCC  2d  849;  48  FR 
5943,  February  9, 1983. 

Federal  Communications  Commission. 

William  |.  Tricarioo, 

Secretary. 

[FR  Doc.  85-27057  Filed  11-13-85;  8:45  am] 

BILUNG  CODE  STIS-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1144 

(Ex  Parte  No.  445  (Sub-No.  1)1 

Intermodal  Rail  Competition 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Final  rule:  Commissioners' 
separate  expression. 

summary:  At  50  FR  46066  November  6, 
1985  the  Commission  issued  final  rules 
which  adopted  with  modifications,  the 
proposals  by  the  Association  of 
American  Railroads,  the  National 
Industrial  Transporation  League,  and 
the  Chemical  Manufacturers 
Asssociation  for  rules  to  govern  the 
handling  of  the  following  competitive 
access  issues:  Cancellation  of  through 
routes  and  joint  rates,  and  prescriptions 
of  through  routes,  through  rates,  and 
reciprocal  switching.  Through  this  notice 
we  are  issuing  the  separate  expression 
of  Commissioners  Lamboley  and  Strenio 
in  this  proceeding.  The  separate 
expressions  are  set  forth  in  the     - 
appendix. 

dates:  The  rules  are  effective  on 
December  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 


iTion: 

List  of  Subjects  m  49  CFR  Part  1144 

Intramodal  competitioa,  ooi^ietitive 
access,  railroads. 

AMmitr.  «9  U.S.C.  10321.  VJ7V3. 10705, 
lOTOr,  and  11103.  and  S  VSC  9Si. 

Decided:  Noyetnbet  8, 1985. 

By  tne  Commssion. 
James  H.  Bajrne. 
Secretary. 

Appendbc 

Commissioner  Lamboley,  commenting: 

In  this  proceeding  the  Commission 
adopts  procedures  for  review  of 
proposed  cancellation  or  pieacriptioB  of 
through  routes  or  joint  rates  whidi 
large^  reflect  the  considered  efibrts  ot 
parties  interested  in  oompetitive  access 
issues. 

In  my  opinion,  certain  measures 
deserve  comment.  My  first  concern 
focuses  on  the  notice  provision.  Notice 
of  proposed  cancellation  triggers  both 
the  opportunity  to  request  justification 
as  well  as  the  timely  negotiation  efforts 
for  resolution  of  issues  raised  by  the 
proposed  action.  Moreover, 
notwithstanding  the  potential  for  its 
waiver,  the  procedural  timetable  is 
limited,  and  the  statutory  periods  are 
even  shorter.  Thus,  in  my  view, 
adequate  notice  is  not  only  that 
published  in  the  Federal  Register,  but 
appropriately  should  include  notice 
given  directly  to  those  parties 
reasonably  known  to  be  affected  by  the 
proposed  action. 

Finally,  the  parties  should  be 
cognizant  that  rights  and  remedies  are 
essentially  governed  by  statute.  In  short, 
the  rules  adopted  today  obviate  neither 
the  protections  nor  requirements  of 
statutory  provisions. 
Commissioner  Strenio,  commenting: 

The  decision  in  this  proceeding 
amounts  to  a  giant  stride  forward  in 
responding  to  complaints  the 
Commission  has  received  about  a  lack 
of  access  encountered  by  some  shippers 
and  carriers.  As  a  result,  the 
Commission  has  substantially 
liberalized  the  conditions  under  which 
we  will  grant  competitive  access  to 
shippers  and  competing  carriers  when 
requested. 

More  specifically,  the  Commission  has 
adopted  virtually  in  its  entirety  the 
NITL-CMA-AAR  Agreement  as 
presented  to  us.  Thus,  we  have  granted 
almost  every  request  that  these  three 
groups  agreed  to  amongst  themselves 
and  submitted  to  us  as  their  package 
proposal.  This  constitutes  a  significant 
change  in  the  way  the  Commission  will 
determine  competitive  access  issues  in 
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the  future,  and  clearly  demonstrates  the 
Commission's  deep— and  unanimous — 
commitment  to  a  fair  balancing  of  the 
views  of  diverse  groups  in  reaching 
public  interest  determinations. 

The  Commission  has  also  adopted 
several  elements  presented  in  the  RAM 
proposal.  These  additional  changes, 
while  not  present  in  the  original  NTTL- 
CMA-AAR  proposal,  are  consistent 
with  the  spirit  of  that  proposal,  and 
enhance  further  the  liberalization 
achieved  in  the  NTTL-CMA-AAR 
document.  Shippers  will  get  further 
benefits  as  a  result  of  these  additions. 

The  Commission  has  also  given 
serious  consideration  to  a  host  of  other 
proposals.  While  we  ultimately  could 
not  adopt  them  all,  the  exercise  has 
given  the  Conunission  greater  insight 
into  the  concerns  of  the  groups 
presenting  the  proposals.  I  hope  the 


reverse  is  true  as  well,  namely  that  all 
the  groups  participating  in  Ex  Parte  No. 
445  conclude  that  they  have  received  a 
respectful  and  attentive  hearing  even  if 
their  solutions  were  not  adopted  at  this 
time. 

There  is  one  element  of  the  final  rule 
with  which  I  cannot  in  good  conscience 
agree:  the  total  exclusion  of  product 
competition  from  consideration  in 
determining  the  existence  of  effective 
competition.  I  thank  the  Commission 
should  not  preclude  itself  from 
examining  all  factors  relevant  to 
assessing  the  competitiveness  of  any 
given  situation.  For  this  reason,  I  would 
have  preferred  that  we  treat  product 
competition  the  same  way  we  are 
treating  geographic  competition,  i.e., 
shifting  to  the  railroads  the  burden  of 
trying  to  prove  its  existence  by  clear 
and  convincing  evidence. 


On  the  whole,  however,  I  think  this 
decision  represents  yet  another  positive 
element  in  a  series  of  cases  that  respond 
sympathetically  to  shipper  concerns.  We 
have  overhauled  our  maximum  rate 
guidelines  for  coal  in  Ex  Parte  No.  347  so 
that  they  are  more  favorable  to  shippers, 
and  we  have  shifted  a  much  heavier 
burden  of  proof  onto  railroads — and  off 
the  shoulders  of  shippers — in  market 
dominance  determinations  by  our 
decision  in  Ex  Parte  No.  320.  Such 
remarkable  change  in  such  a  short 
period  of  time  should  shatter  for  good 
any  remaining  preception  that  the 
Commission  is  unable  or  unwilling  to 
fine-tune  its  implementation  of  the 
Staggers  Act. 

[FR  Doc.  85-27096  Filed  11-13-85;  8:45  am) 

WLUNO  COOE  703S-01-M 


/ 


47057 


Proposed  Rules 


Federal  Register 

Vol.  50.  No.  220 

Thursday.  November  14.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed .  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  530 

Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention; 
Agricultural  Commodity  Graders 

agency:  Office  of  Personnel 

Management. 

action:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to 
establish  higher  minimum  rates  and  rate 
ranges  for  agricultural  commodity 
graders.  GS-5.  GS-7  and  GS-9,  at  the 
Hunts  Point  Terminal  Market  in  New 
York  City,  New  York.  This  action  is 
based  on  a  review  of  current  staffing 
conditions  through  which  OPM  has 
determined,  after  considering  competing 
salary  rates  is  necessary  to  ensure  that 
the  subject  positions  are  adequately 
staffed  by  well-qualified  employees.  The 
special  salary  rates  have  been 
established  at  levels  deemed  necessary 
to  achieve  this  outcome. 


date:  Comments  are  invited  and  must 
be  received  on  or  before  December  18, 
1985. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Office  of  Personnel 
Management,  Compensation  Group, 
Allowances  and  Special  Rates  Division 
(FR),  Room  3353, 1900  E  Street  NW., 
Washington,  DC  20415. 

The  data  OPM  used  in  coming  to  its 
conclusions  in  this  case  are  available  for 
public  inspection  in  the  OPM  Library, 
Room  5H27,  which  is  located  at  1900  E 
Street  NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Genua,  (202)  632-7858. 
SUPPLEMENTARY  INFORMATION:  Section 
5303  of  title  5,  United  States  Code, 
authorizes  the  President  to  establish 
special  minimum  rates  of  basic  pay  for 
one  or  more  grades,  occupational 
groups,  series,  classes,  or  subdivisions 
of  classes  subject  to  statutory  pay 
schedules  in  one  or  more  areas  or 
locations,  when  the  pay  rates  in  private 
enterprise  are  so  substantially  above  the 
statutory  pay  rates  for  the  positions 
concerned  as  to  handicap  significantly 
the  Government's  recruitment  or 
retention  of  well-qualified  persons. 

Section  301(a]  of  Executive  Order 
11721  of  May  23, 1973,  as  amended, 
authorizes  the  Office  of  Personnel 
Management  to  exercise  the  authority 
conferred  upon  the  President.  The  rates 
proposed  in  this  notice  were  determined 

Local  Authorizations 


in  accordance  with  S  530.303  of  title  5, 
Code  of  Federal  Regulations. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation.    . 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  applies  only  to  selected  Federal 
employees  in  New  York  City,  New  York. 

List  of  Subjects  in  5  CFR  Part  530 

Government  Employees.  Wages, 
Administrative  practice  and  procedure. 

U.S.  Office  of  Personnel  Management. 

Constance  Homer. 

Director. 

OPM  is  proposing  to  amend  Part  530 
as  follows: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  Part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5303,  and  Chapter  54; 
E.0. 11721.  as  amended. 

2.  In  S  530.307,  proposed  as  50  FR      , 
39698,  Sept.  30, 1985,  the  "Local 

.Authorization"  table  is  amended  by 
adding  the  following  item  in  numerical 
order  by  GS  number  as  follows: 


Occupational  series 


Geographic  coverage 


Grade 


1st  step      10th  step 
rate  rate 


Withkv 

grade 

increase 


Table  No. 


action 


GS-19eo.  Agricultural  Commodity  Grader Hunts  Point  Temiinal  ktailiet  In  New  York  City.  NV.. 


GS-S 
GS-7 
GS-« 


(FR  Doc.  85-27022  Filed  11-13-85;  8:45  am] 
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5  CFR  Part  530 

Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention;  Medical 
Machine  Technician  Positions 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to 
establish  higher  minimum  rates  and  rate 
ranges  for  medical  machine  technician 
positions.  GS-5  and  GS-6,  at  the  Alaska 
Area  Native  Health  Service  in 
Anchorage  and  Bethel,  Alaska.  This 
action  is  based  on  a  review  of  current 
staffing  conditions  through  which  OPM 
has  determined,  after  considering 
competing  salary  rates  in  private 
enterprise,  that  establishment  of  special 
salary  rates  is  necessary  to  ensure  that 


$17,270  $21,590 
20.794  26,140 
24,712    31.255 


$480 
5»4 
727 


0O3    Establish. 


the  subject  positions  are  adequately 
staffed  by  well-qualified  employees.  The 
special  salary  rates  have  been 
established  at  levels  deemed  necessary 
to  achieve  this  outcome. 

DATE:  Comments  are  invited  and  must 
be  received  on  or  before  December  16, 
1985. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Office  of  Personnel 
Management,  Compensation  Group, 
Allowances  and  Special  Rates  Division 
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(FR).  Room  3353. 1900  E  Street  NW.. 
Washington.  DC  20415. 

The  data  OPM  used  in  coming  to  its 
conclusions  in  this  case  are  available  for 
public  inspection  in  the  OPM  Library. 
Room  5H27,  which  is  located  at  1900  E 
Street  NW..  Washington.  DC  20415 
FOR  FURTHER  — tWIMATION  CONTACT: 
Kenneth  Pritchard,  (202)  632-7858. 
SUPPLEMENTARY  INFORMATION:  Section 
5303  of  title  5,  United  States  Code, 
authorizes  the  President  to  establish 
special  minimum  rates  of  basic  pay  for 
one  or  more  grades,  occupational 
groups,  series,  classes,  or  subdivisions 
of  classes  subject  to  statutory  pay 
schedules  in  one  or  more  areas  or 
locations,  when  the  pay  rates  in  private 
enterprise  are  so  substantially  above  the 
statutory  pay  rates  for  the  positions 
concerned  as  to  handicap  significantly 
the  Government's  recruitment  or 
retention  of  well-qualified  persons. 


Section  301(a]  of  Executive  Order 
11721  of  May  23. 1973.  as  amended, 
authorizes  the  Office  of  Personnel 
Management  to  exercise  the  authority 
conferred  upon  the  President.  The  rates 
proposed  in  this  notice  were  determined 
in  accordance  with  S  530.3(n  of  title  5. 
Code  of  Federal  Regulations. 

E.Oi  12291,  Federal  Regulatioo 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  applies  only  to  selected  Federal 
employees  in  Anchorage  and  Bethel 
Alaska. 


Local  AuTHOfuzATioMS 


List  of  Subjects  in  5  CFR  Part  53Q 

Government  employees,  Wages, 
Administrative  practice  and  procedure. 

U.S.  OfHce  of  Personnel  Management. 

Constance  Homer. 

Director. 

OPM  is  proposing  to  amend  Part  530 
as  follows; 

PART  530-PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  Part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C  S303.  and  Chapter  54; 
E.0. 11721,  as  amended. 

§530.307    [Amended] 

2.  In  §  530.307,  Proposed  at  50  FR 
39698.  Sept.  30. 1965,  the  "Local 
Authorization"  table  is  amended  by 
adding  the  following  item  in  numerical 
order  by  GS  number  as  follows: 


Occupational  series 


GaograpNc  cavacaga 


Giaiia 


1st  step, 
rale 


lOlhslep 


gndi       Table  No 


Propoaad 

action 


GS-649.  Medkal  Madwie  Technician.. 


Alaska  Area  NalMe  HeaMh  SerMoa  FadMies  in  Anchor-    GS-5  S16.310       $20,630  $480 

age  and  Betttei.  Ate 

GS-6  17,110  21.925  535 


#001    €siaUiah 


[FR  Doc.  85-27024  Filed  11-11-85;  8:45  amj 
BILLING  CODE  632S-01-M 


5  CFR  Part  530 

Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention; 
Ptiarmacist  Positions 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to 
establish  higher  minimum  rates  and  rate 
ranges  for  Pharmacist.  GS-660.  at  grades 
GS-7.  GS-9  and  GS-11.  at  the  Silas 
Hayes  Army  Community  Hospital  in 
Fort  Ord.  California.  This  action  is 
based  on  a  review  of  current  staffing 
conditions  through  which  OPM  has 
determined,  after  considering  competing 
salary  rates  in  private  enterprise,  ^at 
establishment  of  special  salary  rates  is 
necessary  to  ensure  that  the  subject 
positions  are  adequately  staffed  by  well- 
qualified  employees.  The  special  salary 
rates  have  been  established  at  levels 
deemed  necessary  to  achieve  this 
outcome. 


DATE:  Comments  are  invited  and  must 
be  received  on  or  before  December  16. 
1985. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Office  of  Personnel 
Management,  Compensation  Group. 
Allowances  and  Special  Rates  Division 
(FR),  Room  3353, 1900  E  Street  NW.. 
Washington,  DC  20415. 

The  data  OPM  used  in  coming  to  its 
conclusions  in  this  case  are  available  for 
public  inspection  in  the  OPM  Library. 
Room  5H27.  which  is  located  at  1900  E 
Street  NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Genua.  (202)  632-7858. 
SUPPtXMENTARY  INFORMATION:  Section 
5303  of  title  5,  United  States  Code, 
authorizes  the  President  to  establish 
special  minimum  rates  of  basic  pay  for 
one  or  more  grades,  occupational 
groups,  series,  classes,  or  subdivisions 
of  classes  subject  to  statutory  pay 
schedules  in  one  or  more  areas  or 
locations,  when  the  pay  rates  in  private 
enterfwise  are  so  substantially  above  the 
statutory  pay  rates  for  the  positions 
concerned  as  to  handicap  significantly 
the  Government's  recruitment  or 
retention  of  well-qualified  persons. 

Section  301(a)  of  Executive  Order 
11721  of  May  23. 1973.  as  amended, 
authorizes  the  Office  of  Personnel 


Management  to  exercise  the  authority 
conferred  upon  the  President.  The  rates 
proposed  in  this  notice  were  determined 
in  accordance  with  §  530.303  of  title  5. 
Code  of  Federal  Regulations. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  applies  only  to  selected  Federal 
employees  in  Fort  Ord.  California. 

List  of  Subjects  in  5  CFR  Part  530 

Government  employees.  Wages. 
Administrative  practice  and  procedure. 

U.S.  Office  of  Personnel  Management. 
Constance  Horner. 

Director. 

OPM  is  proposing  to  amend  Part  530 
as  follows: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  Part  530 
continues  to  read  as  follows: 
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Authority:  5  U.S.C.  5303,  and  Chapter  54;  §530.307    [AiMndcd] 

E.0. 11721.  as  amended.  2.  In  {  530.307,  proposed  at  50  FR 

.19698.  SepL  30. 1985.  the  "Local 

Local  Authorizations 


Authorization"  table  is  amended  by 
adding  the  following  item  in  numerical 
order  by  GS  number  as  follows: 


Occupational  series 


Geographic  coverage 


Q,^^      isistap      10«hstap      '™r^      Table  No        Proposed 
^■"         rate  rata  ^yf.      Ta«e  No.         ^^^^^^ 


GS-6S0,  Pharmaosl „ Silas  Hayes  Aimy  Community  Hospital.  Fort  Ord.  CA GS-7  $80^00       $25,540  $504  #005    Esta«is«i. 

QS-9  23.985  30.528  727   _ " 

QS-11  28,139         36.050  879  


[FR  Doc.  85-27023  Filed  11-13-85;  8:45  am] 

BILUNG  CODE  6325-01-M 


5  CFR  Part  530 

Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention;  Police 
Officer  Positions 

agency:  Office  of  Personnal 
Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnal 
Management  (0PM)  proposes  to 
establish  higher  minimimi  rates  and  rate 
ranges  for  police  officers,  GS-4,  GS-5 
and  GS-7,  at  Fort  Ord,  California,  and 
the  Presidio  of  Monterey.  This  action  is 
based  on  a  review  of  current  stafHng 
conditions  through  which  OPM  has 
determined,  after  considering  competing 
salary  rates  in  private  enterprise,  Uiat 
establishment  of  special  salary  rates  is 
necessary  to  ensure  that  the  subject 
positions  are  adequately  staffed  by  well- 
quahfled  employees.  The  special  salary 
rates  have  been  established  at  levels 
deemed  necessary  to  achieve  this 
outcome. 

DATE:  Comments  are  invited  and  must 
be  received  on  or  before  December  18, 
1985. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Office  of  Persormel 


Management,  Compensation  Group, 
Allowances  and  Special  Rates  Division 
(FR).  Room  3353. 1900  E  Street  NW., 
Washington,  DC  20415. 

The  data  OPM  used  in  coming  to  its 
conclusions  in  this  case  are  available  for 
public  inspection  in  the  OPM  Library. 
Room  5H27,  which  is  located  at  1900  E 
Street  NW.,  Washington,  DC  20415 

FOR  FURTHER  INFORMATION  CONTACT; 

Kenneth  Pritchard.  (202)  632-7858. 
SUPPLEMENTARY  INFORMATION:  Section 
5303  of  title  5.  United  States  Code, 
authorizes  the  President  to  estabUsh 
special  minimum  rates  of  basic  pay  for 
one  or  more  grades,  occupational 
groups,  series,  classess.  or  subdivisions 
of  classes  subject  to  statutory  pay 
schedules  in  one  or  more  areas  or 
locations,  when  the  pay  rates  in  private 
enterprise  are  so  substantially  above  the 
statutory  pay  rates  for  the  positions 
concerned  as  to  handicap  significantly 
the  Government's  recruitment  or 
retention  of  well-qualiRed  persons. 
Section  301(a)  of  Executive  Order 
11721  of  May  23. 1973.  as  amended, 
authorizes  the  Office  of  Persoimel 
Management  to  exercise  the  authority 
conferred  upon  the  President.  The  rates 
proposed  in  this  notice  were  determined 
in  accordance  with  §  530.303  of  title  5. 
Code  of  Federal  Regulations. 

Local  Authorizations 


E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Reguation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  applies  only  to  selected  Federal 
employees  at  Fort  Ord.  California,  and 
the  Presidio  of  Monterey. 

list  of  Subjects  in  5  CFR  Part  538 

Government  employees.  Wages. 
Administrative  practice  and  procedure. 

U.S.  Office  of  Personnel  Management 

Constance  Homer, 

Director. 

OPM  is  proposing  to  amend  Part  530 
as  follows: 

PART  530— PAY  RATES  AND 
SYSTEiMS  (GENERAL) 

1.  The  authority  citation  for  Part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5303.  and  Chapter  54; 
E.0. 11721,  as  amended. 

§530.307    [Afiwnded] 

2.  In  5  530.307,  proposed  at  50  FR 
39698.  Sept.  30, 1985,  the  "Local 
Authorization"  table  is  amended  by 
adding  the  following  item  in  numerical 
order  by  GS  number  as  follows: 


Occupational  series 


Geographic  coverage 


Grade 


1st  step 
rate 


lOlhstep 
rate 


grade 

increase 


Table  No. 


Proposed 
action 


GS-083,  -Police  Officer Fort  Ord,  CA  and  Presidio  of  Monterey.. 


GS-4 
GS-5 
GS-7 


$15,007        $18,868 
16.310  20.630 

18.418  23,764 


$429 

480 
594 


«002    Estabksh. 


(FR  Doc.  85-27025  Filed  11-13-65;  8:45  am] 
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SCFRPvtUO 

Absence  and  Leave 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule. 

SMMUkKt:  The  Office  of  Personnel 
Management  proposes  to  amend  its  sick 
leave  regulations  in  5  CFR  Part  630  to 
authorize  an  extension  of  the  3-year 
limitation  on  recredit  of  sick  leave  when 
dependents  of  Federal  civilian  or 
uniformed  service  personnel  leave 
Federal  employment  to  accompany  their 
sponsors  on  Federal  overseas 
assignments. 

DATE:  Comments  must  be  received  c»  <v 

before  January  13. 1986. 

ADDRESS:  Written  comments  may  be 
sent  to  Reginald  M.  lones,  Jr.,  Assistant 
Director  for  Pay  and  Benefits  Policy, 
Compensation  Group,  Office  of 
Personnel  Management.  P.O.  Box  57, 
Washington,  DC  20044,  or  delivered  to 
OPM.  Room  4351, 1900  E  Street.  NW.. 
Washington,  DC. 

FOR  FUfmCR  INFOfMATKM  CONTACT 
June  Gooden.  (202)  632-4634. 

SUPPLEMENTARY  INFORMATKNl:  OPM  is 
frequently  asked  to  revise  or  to  grant 
variations  from  5  CFR  630.502  to  allow 
for  a  recredit  of  side  leave  after  a  break 
in  service  of  more  than  3  years.  We  have 
consistently  denied  such  requests 
because  we  believe  3  years  is  an 
appropriate  period  within  which  a 
separated  employee  seriously  interested 
in  continuing  his  or  her  Federal  career  is 
likely  to  return  to  Government 
employment.  However,  in  recent  years, 
many  Federal  employees  who 
accompany  their  sponsors  overseas 
have  been  unable  to  continue  their 
careers  because  of  the  unavailabiity  of 
Federal  positions  abroad,  and  have  been 
separated,  therefore,  for  more  than  3 
years.  These  employees  frequently 
forfeit  substantial  amount  of  sick  leave 
because  they  cannot  meet  the  3-year 
break-in-service  restriction  imposed  by 
5  CFR  630.502. 

The  amendment  to  5  CFR  Part  630 
proposes  to  eliminate  this  hardship  by 


authorizing  the  recredit  of  sick  leave  for 
employees  who  leave  Federal 
employment  to  accompany  their 
sponsors  (Federal  civilian  or  uniformed 
service  personnel)  on  overseas 
assignments  if  they  return  to  Federal 
employment  within  3  years  after 
separation  or  within  2  years  after 
termination  of  the  sponsor's  overseas 
assigiunent.  whichever  is  later. 

The  proposed  amendment  would-be  in 
support  of  the  Administration's  policy, 
as  reflected  in  Executive  Order  12362, 
which  provides  noncompetitive 
appointment  eligibility  for  dependents 
employed  in  temporary  positions 
overseas  and  an  extension  of 
reinstatement  eligibility  for  dependents 
who  leave  career-conditional 
appointments  to  accompany  their 
sponsors  abroad. 

E.0. 12291.  Federal  Regulatioa 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b] 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  affect  only 
Federal  En^Ioyees. 

List  of  Subjects  in  5  CFR  Part  tM 

Government  employees. 
Office  of  Persminel  Management 
CoBstancB  Homer, 
Director. 

Accordingly,  we  propose  to  amend  5 
CFR  Part  630  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  Part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C  6311.  unless  otherwise 
noted. 

2.  Section  630.502  is  amended  by 
revising  paragraph  (b)(1)  and  adding 
paragraph  (b)(3]  to  read  as  follows: 

§630.502    Sick  leave  recredit 
***** 

(b)(1)  Except  as  provided  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  an  employee  who  is  separated 


from  the  Federal  Government  is  entitled 
to  a  recredit  of  sick  leave  if  he  or  she  is 
reemployed  in  the  Federal  Government 
without  a  break  in  service  of  more  than 
3  years  *  *  * 

(3)  An  employee  who  separated  from 
the  Federal  Government  and 
accompanied  a  civilian  or  uniformed 
service  sponsor  on  official  assignment  to 
an  overseas  area,  as  defined  in 
§  315.608(b]  of  this  chapter,  is  entitled  to 
a  recredit  of  sick  leave  within  the  time 
limit  provided  by  paragraph  (b)(1)  of  this 
section  or  within  no  more  than  2  years 
after  termination  of  the  sponsor's 
overseas  assignment,  whichever  is  later, 
provided  the  individual — 

(i)  Was  a  family  member  (spouse  or 
unmarried  child  under  age  23)  of  a 
Federal  civilian  employee  or  of  a 
member  of  a  uniformed  service  who  was 
assigned  to  the  overseas  area;  amd 

(ii)  Accompanied  the  Federal  civilian 
employee  or  member  of  a  uniformed 
service  on  assignment  in  the  overseas 
area  during  the  3-year  period  specified 
in  paragraph  (b)(1)  of  this  section. 

[FR  Doc.  85-27021  Filed  ll-l»-«5;  8:45  am) 

BILUNO  CODC  CSZS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspectton  Service 

9  CFR  Parts  307, 318.  and  381 

[Docket  Na83-020E) 

Expansion  of  Operating  Schedules  for 
Total  Quality  Control  EstaMtahments; 
Extension  of  Comment  Period 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Proposed  rule:  extension  of 

comment  period. 

summary:  On  August  19, 1985.  the  Food 
Safety  and  Inspection  Service  (FSK) 
published  a  proposed  rule  to  amend  the 
Federal  meat  and  poultry  inspection 
regulations  to  permit  meat  and  poultry 
establishments  operating  under  a  USDA 
approved  Total  Quality  Control  (TQC) 
system  to  expand  their  approved 
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operating  schedules  to  up  to  12  hours. 
FSIS  has  been  requested  to  extend  the 
comment  period  to  allow  more  time  for 
reviewing  the  proposal.  FSIS  is  hereby 
extending  the  comment  period  an 
additional  60  days. 

date:  Comments  must  be  received  on  or 
before  January  13, 1986. 
ADDRESS:  Written  comments  to:  Policy 
Office.  Attn:  FSIS  Hearing  Clerk,  Room 
3803.  South  Agriculture  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACTS 

Mr.  Bill  F.  Dennis,  Director.  Processed 
Products  Inspection  Division,  Meat  and 
Poultry  Inspection  Technical  Services, 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250.  (202)  447-384a 
SUPKEMENTARV  INFORMATION:  On 
August  19. 1965.  FSIS  published  in  the 
Federal  Register  (50  FR  33348)  a 
proposed  rule  to  amend  the  Federal 
meat  and  poultry  products  inspection 
regulations  (9  CFR  301.1  et  seq.  and 
381.1  et  seq.)  to  permit  meat  and  poultry 
establishments  operating  under  a  USDA 
approved  Total  Quality  Control  (TQC) 
system  to  expand  their  approved 
operating  schedules  to  up  to  12  hours. 
TQC  establishments  are  currently 
approved  for  8-bour  operating 
schedules,  and  theylnust  either  retain 
product  produced  after  the  8-hour 
schedule  in  storage  until  the  following 
day  when  the  inspector  is  on  duty  or 
request  that  overtime  inspection 
services  be  provided  and  reimburse  the 
Department  of  those  additional  services. 
This  proposed  rule  would  allow 
establishments  that  have  satisfactorily 
operated  under  an  approved  TQC 
system  for  one  year  to  expand  their 
approved  operating  schedules,  under 
certain  terms  and  conditions  and  in 
accordance  with  appropriate  monitoring 
by  inspectors  as  deemed  necessary. 
Interested  parties  were  given  until 
November  14. 1985.  to  comment  on  this 
proposal.  FSIS  has  been  requested  by 
Oscar  Mayer  Foods  Corporation  to 
extend  the  comment  period  to  allow 
more  time  to  review  and  evaluate  the 
proposal.  FSIS  is  interested  in  receiving 
additional  data,  and  therefore  has 
decided  to  extend  the  comment  period 
for  an  additional  60  days,  to  January  13. 
198& 

Done  at  Washington,  DC  on:  November  S. 
1985. 

Donald  L  Houstoii, 

Administrator,  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  85-27001  Filed  11-13-85;  &-45  am) 
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DEPARTMENT  OF  TRANSPOflTATION 
Federal  Avfatkm  Administration 
14  CFR  Part  71 

[Alrspscs  Docket  Na  8S-AGL-10] 

Propoaed  Reaiigninant  of  VOR  Federal 
Airways  V-144  and  V-45 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
realign  V-144  in  the  states  of  Indiana 
and  Ohio  and  V-45  in  the  states  of  Ohio 
and  West  Virginia.  These  actions  are 
taken  to  help  relieve  traffic  congestion, 
provide  a  more  direct  route  for  airspace 
users  and  enhance  air  traffic  control 
nonradar  services. 

DATE:  Comments  must  be  received  on  or 
before  December  27. 198S. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region,  Attention:  Manager. 
Air  Traffic  Division.  Docket  No.  85- 
AGL-10.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.nL  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916. 800  Independence 
Avenue  SW..  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Falsetti.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone:  (202) 
426-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 


triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AGL-lO."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conmienter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
to:  (1)  Realign  V-144  from  Ft.  Wayne.  IN. 
to  Appleton,  OH.  to  alleviate  traffic 
congestion  and  provide  a  more  direct 
route  for  airspace  users;  and  (2)  extend 
V-45  from  Charleston,  WV,  to 
Henderson,  WV,  to  Appleton,  OH.  This 
action  would  provide  the  means  of 
direct  course  navigation  for  many  users 
now  flying  point  to  point  and  enhances 
the  conduct  of  nonradar  operations 
handled  by  the  Columbus.  OH.  and 
Huntington.  WV,  air  traffic  control 
towers.  Section  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
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under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

The  proposed  amendment 

PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutlKxity:  49  U.S.C  1348(a),  13S4(a).  1510: 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.89. 

2.  Section  71.123  is  amended  as 
follows: 

V-144  lAmended] 

By  removing  the  words  "Findlay,  OH;  E^ 
Findlay.  131*  and  Appleton.  OH.  312*  radials; 
Appleton;"  and  substituting  "Appleton,  OH:" 

V-45  lAmoided] 

By  removing  the  words  "Charleston.  WV." 
and  substituting  the  words  "Charleston,  WV; 
Henderson.  WV;  Appleton.  OH." 

Issued  in  Washington.  D.C.  on  November 
8,1985. 

James  Bunu,  |r.. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc  85-27031  Filed  11-13-85;  8:45  am] 
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14  CFR  Parts  71  and  75 
(Airspace  t)ocfcet  No.  S5-AWA-43] 

Proposed  Estat>lishment  of  Jet  Route 
J-190  and  VOR  Federal  Airway 
V-576-N«w  Yort( 

aoency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  new  Jet  Route  J-190  and 
Federal  Airway  V-578.  located  in 
northern  New  York  state,  due  to  the 
increase  in  traffic  in  the  Hancock.  NY, 


area.  These  new  routes  would  improve 
traffic  flow  and  reduce  congestion  in  the 
Bradley,  CT,  area.  This  action  would 
permit  greater  flexibility  for 
maneuvering  traffic  in  the  Boston  Air 
Route  Traffic  Control  Center  area  and 
reduce  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  December  27, 1985. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Eastern  Region.  Attention:  Manager.  Air 
Traffic  Division.  Docket  No.  85-AWA- 
43.  Federal  Aviation  Administration.  JFK 
International  Airport,  The  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5K)0  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916, 800  Independence 
Avenue  SW..  Washington.  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACTS 

Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
426-8626. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWA-43."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 


in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  42&-6058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposals 

The  FAA  is  considering  amendments 
to  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  establish  new  Jet  Route  J-190 
and  new  VOR  Federal  Airway  V-576 
located  in  the  vicinity  of  Hancock.  NY. 
Due  to  the  increase  in  traffic  on  J-49,  the 
proposed  new  Jet  Route  J-igO  would 
parallel  J-49  to  eliminate  opposite 
direction  traffic  for  aircraft  inbound  to 
Bradley,  CT,  airport.  This  action  would 
alleviate  congestion  and  compression  of 
traffic  in  the  Bradley  terminal  area  and 
reduce  controller  workload.  Sections 
71.123  and  75.100  of  Parts  71  and  75  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  FAA  has  deterfaiined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  afi'ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


Federal  Regbter  /  Vol.  50.  Na  220  /  Thursday.  November  14,  1985  /  Proposed  Rules 


47063 


List  of  SubfOGts  in  14  CFR  Parts  71  and 

75 

Aviation  safety,  VOR  Federal  airways 
and  jet  routes. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  75)  as 
follows: 

PART  71— {AMENOEO] 

1:  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1348(a).  1354(«).  1510; 
Executive  Order  10854;  49  U5.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.89. 

2.  S  71.123  is  amended  as  follows: 

V-578  (New] 

From  Philipsburg.  PA,  via  Williamsport, 
PA;  Hancock.  NY;  fo  DeLancey,  NY. 

PART  75— (AMENDED) 

3.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C.  108(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 

CFRii.aa 

4.  §  75.100  is  amended  as  follows: 

1-190  [New] 

From  Carleton.  MI,  via  Slate  Rna  PA:  to 
Rocicdale.  NY.  The  segment  within  Canada  is 
excluded. 

Issued  in  Washington,  D.C.,  on  November 
6.1985. 

)ames  Buns,  Jr., 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  85-27033  Filed  11-13-85;  8:45  am] 
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Office  of  the  Secretary 

14  CFR  Part  241 

[Docket  No.  43473;  Notice  No.  S5-15] 

Aviation  Economic  Regulations; 
Passenger  Origin-Destination  Survey 

Correction 

In  FR  Doc.  85-24683  beginning  on  page 
42870  in  the  issue  of  Tuesday.  October 
22, 1985.  make  the  following  corrections: 

1.  On  page  42871.  in  the  second 
column,  in  the  sixth  paragraph,  in  the 
seventh  line  "O&R"  should  read  "O&D": 
in  the  eighth  line.  "1966"  should  read 
"1968". 

2.  On  page  42871,  in  the  third  column, 
in  the  second  complete  paragraph,  in  the 


fifdi  line,  "may  not"  should  read  "may 
now". 

3.  On  page  42876,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
sixth  line,  "date"  should  read  "data". 

4.  On  page  42878.  in  tfie  first  column. 
in  the  fourdi  complete  paragraph,  in  the 
first  line.  "04N"  should  read  "O&D". 

5.  On  page  42879,  in  the  second 
colunm.  in  the  fourth  line,  "determine 
the  "  should  read  "determine  whether 
the". 

6.  On  page  42880.  in  the  second 
column,  in  Sec.  19-7(c).  in  the 
seventeenth  line,  "such"  should  read 
"Such". 

7.  On  page  42896,  in  the  second 
column,  in  the  bold  heading,  insert 
"Attachment  V"  before  "Statistical". 

8.  On  page  42900.  in  the  heading  of  the 
table  in  the  second  column,  in  the 
second  line.  "C^ass  A"  should  read 
"Class  B". 

BtLLMaoooE  no^^9y^^ 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[File  No.  852-3020] 

National  Energy  Associates,  inc,  et  aL; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Norcross,  Ga.  manufacturer  and 
marketer  of  home  energy  controlling 
devices,  and  its  corproate  officer,  among 
other  things,  to  cease  making  claims  of 
energy  savings  associated  with  the 
product  "Cyclematic".  or  any  other  any 
other  energy-control  device,  without 
competent  and  reliable  substantiation. 
Additionally,  respondents  would  be 
prohibited  from  representing  that 
consumers  are  eligible  for  a  federal 
income  tax  credit  with  the  purchase  of 
their  products,  unless  that  is  true. 
date:  Comments  must  be  received  on  or 
before  January  13. 1986. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary.  Room  136.  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFOmiATtON  CONTACT: 
Michael  Dershowitz,  FTC/B-407, 
Washington.  D.C  20580.  (202)  376-8720. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Energy  controlling  devices.  Trade 
practices. 

Before  Federal  Trade  Coimnisrion 

File  No.  852  3020 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  National  Energy 
Associates,  Inc.,  a  corporation,  and 
James  B.  Brooks,  individually  and  as  a 
officer  of  said  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  National 
Energy  Associates,  Inc.,  a  corporation, 
and  James  B.  Brooks,  individually  and 
as  an  officer  of  said  corporation,  and  it 
now  appearing  that  National  Energy 
Associates,  Inc.  and  James  B.  Brooks, 
hereinafter  sometimes  referred  to  as 
proposed  respondents,  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  an  between 
National  Energy  Associates.  Inc^  by  its 
duly  authorized  officers,  and  James  B. 
Brooks,  individually  and  as  an  officer  of 
said  corporation,  and  their  attorney  and 
counsel  for  the  Federal  Trade 
Commission  that 

1.  Proposed  respondent  National 
Energy  Associates,  Inc.  is  a  corporation 
with  its  office  and  principal  place  of 
business  located  at  6435  Warren  Drive, 
Norcross,  Georgia  30071. 

Proposed  respondent  James  B.  Brooks 
is  an  officer  of  said  corporation.  He 
formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 
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(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  flndings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
and  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  8U«.'.h  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  thf  provisionsof  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  services. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  Complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 


contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
'proposed  complaint  and  order 
contemplated  hereby.  They  understand 
the  once  that  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

"Energy-related  claim"  means  any 
general  or  specific,  oral  or  written 
representation  that,  directly  or  by 
implication,  describes  or  refers  to  energy 
savings,  energy  cost  savings,  efficiency 
or  conservation,  "payback,"  or 
"payback"  potential. 

A  "competent  and  reliable  test" 
means  any  scientiHc,  engineering, 
laboratory,  or  other  analytical  report, 
study  or  survey  prepared  by  one  or  more 
persons  with  skill  and  expert  knowledge 
in  the  Held  to  which  the  material 
pertains  and  based  on  testing, 
evaluation  and  analytical  procedures 
that  ensure  accurate,  reliable  and 
statistically  meaningful  results. 

"Small  commercial"  heating  and 
cooling  systems  are  similar  to 
residential,  central  forced  air  type 
systems. 

"Energy  control  device"  (sometimes 
referred  to  as  "duty-cycler"  or  cyclic 
controller")  means  any  electronic  device 
which  is  not  a  setback  thermostat,  but 
which: 

(a)  Functions  to  interrupt  a 
thermostatically-controlled  cycle  of  any 
single,  residential  or  small  commercial, 
forced  air  central  heating  or  air 
conditioning  unit;  or  which 

(b)  May  be  incorporated  in  any  other 
product,  such  as  a  setback  thermostat,* 
to  function  in  the  manner  described  in 
(a)  above. 

Parti 

It  is  ordered  that  respondents 
National  Energy  Associates,  Inc.,  a. 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  James  B.  Brooks, 
individually  and  as  an  officer  of  said 
corporation,  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacture,  advertising, 
offering  for  sale,  sale,  or  distribution  of 


any  energy  control  device  or  any  other 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  in  any  manner  that: 

(1)  Consumers  will  save  15%,  or  close 
to  15%,  on  their  annual  small 
commercial  or  home  heating  and  cooling 
bills  as  a  result  of  using  Cyclematic,  or 
any  other  such  energy  control  device,  as 
defined  herein. 

(2)  More  than  a  few  consumers  may 
be  able  to  save  enough  money  on  their 
small  commercial  or  home  heating  and 
cooling  bills  by  using  Cyclematic  to 
recoup  the  approximately  $500  retail 
cost  of  Cyclematic  within  two  years,  or 
close  to  two  years. 

(3)  More  than  a  few  consumers  may 
be  able  to  save  enough  money  on  their 
small  commercial  or  home  heating  and 
cooling  bills  by  using  any  energy  control 
device,  as  defined  herein,  costing 
approximately  $500  to  recoup  such  cost 
within  two  years,  or  close  to  two  years. 

(4)  Competent  and  reliable  tests  or 
studies  prove  that  energy  savings  of 
15%,  or  close  to  15%  savings,  on 
consimiers'  annual  small  commercial  or 
home  heating  and  cooling  bills  are 
achievable  due  to  the  use  of  Cyclematic, 
or  any  other  such  energy  control  device, 
as  defined  herein. 

(5)  Consumers  can  obtain  a  federal 
tax  credit  or  reduce  their  federal  income 
tax  UabiUty.  by  purchasing  Cyclematic 
or  any  other  such  energy  control  device, 
as  defined  herein,  unless  such  is  the 
case. 

B.  Making  any  eniergy-related  claim 
for  any  energy  control  device,  or  any 
other  product  or  service,  imless  at  the 
time  that  the  claim  is  made,  respondents 
possess  and  rely  upon  a  competent  and 
reliable  test  or  other  objective  material 
which  substantiates  the  claim. 

C.  Misrepresenting,  directly  or  by 
implication,  in  any  manner,  the  purpose, 
content,  or  conclusion  of  any  test,  study, 
or  survey  upon  which  respondents  rely 
as  substantiation  for  any  energy-related 
claim,  or  making  any  representation 
which  is  inconsistent  with  the  results  or 
conclusions  of  any  such  test,  study  or 
survey. 

Partn 

It  is  further  ordered  that  respondents 
National  Energy  Associates,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  James  B.  Brooks, 
individually  and  as  an  o^icer  of  said 
corporation,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 


with  the  manufacture,  advertising, 
offering  for  sale,  sale,  or  distribution  of 
any  energy  control  device  or  any  other 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act, 
shall,  for  at  least  three  years  from  the 
date  of  the  last  dissemination  of  energy- 
related  claims,  maintain  and  upon 
request  make  available  to  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  copies  of: 

1.  All  materials  relied  upon  to 
substantiate  any  energy-related  claim; 
and 

2.  All  test  reports,  studies,  surveys  or 
demonstrations  in  their  possession  that 
contradict,  qualify,  or  call  into  question 
any  energy-related  claim. 

Part  III 

It  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  order  to 
each  of  their  operating  divisions  and  to 
each  of  their  officers,  agents, 
representatives  or  employees  engaged  in 
the  preparation  or  placement  of 
advertisements  or  other  sales  materials, 
and  to  each  of  their  distributors  or 
dealers  engaged  in  the  wholesale  or 
retail  sale  of  any  energy  control  device 
manufactured,  offered  for  sale,  sold,  or 
distributed  by  or  for  respondents. 

Part  IV 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  as  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment  or  sale,  resulting 
in  the  emergence  of  a  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  order. 

PartV 

It  is  further  ordered  that  each 
individual  respondent  named  herein 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  his 
affiliation  with  a  new  business  or 
employment  and  that,  for  a  period  of 
three  years  from  the  date  of  service  of 
this  order,  each  individual  respondent 
named  herein  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment  whose 
activities  include  the  manufacture, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  energy  control 
devices  and  of  his  affiliation  with  any 
new  business  or  employment  in  which 
his  own  duties  and  responsibilities 
involve  the  manufacture,  advertising, 
promotion,  offering  for  sale,  sale,  or 


distribution  of  energy  control  devices, 
with  each  such  notice  to  include  the 
respondent's  new  business  address  and 
a  statement  of  the  nature  of  the  business 
or  employment  in  which  the  respondent 
is  newly  engaged,  as  well  as  a 
description  of  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment. 

Part  VI 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  this 
order  becomes  final,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  the 
order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  National  Energy 
Associates,  Inc.,  a  corporation,  and 
James  B.  Brooks,  individually  and  as  an 
officer  of  the  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  charges  the  corporation 
and  James  Brooks  (hereinafter 
"respondents")  made  false,  misleading 
and  unsubstantiated  energy  savings 
claims  in  advertisements  for  their 
energy  control  device  sold  under  the 
brand  name  "Cyclematic."  According  to 
the  complaint,  advertisements  for  the 
cyclematic  represented  that  use  of  the 
device  would  save  consumers  at  least 
15%  and  possibly  30%  on  their  annual 
small  commercial  or  home  heating  and 
cooling  bills  and  that  such  savings  had 
been  proven  by  competent  and  reliable 
tests.  The  complaint  also  alleged  the 
advertisements  represented  that 
consumers  would  save  enough  on  their 
energy  bills  in  a  year  or  two  of  using  the 
Cyclematic  to  recover  the  purchase 
price,  and  also  represented  that  the 
device  qualified  for  a  federal  energy  tax 
credit.  The  Commission  charged  that 
these  claims  are  false  and  misleading. 
The  Commission  also  charged  that  these 
claims  were  unsubstantiated  because 
the  tests  undertaken  by  respondents 
were  not  designed  to  yield  competent, 
reliable  and  statistically  vaUd  results. 

The  consent  order  contains  various 
provisions  designed  to  remedy  the 
violations  charged. 


The  order  defines  an  "energy-related 
claim"  as  one  that  refers  to  energy 
savings,  energy  cost  savings,  efficiency 
or  conservation  or  payback  potential;  a 
"competent  and  reliable  test"  as  a 
scientific  or  analytical  report  or  study 
prepared  by  experts  using  procedures 
that  would  yield  valid  results;  "small 
commercial"  as  systems  similar  to 
residential,  central  forced  air  types;  and 
an  "energy  control  device"  or  a  "duty 
cycler"  as  an  electronic  device,  other 
than  a  setback  thermostat,  that  either 
alone  or  when  incorporated  into  another 
product  interrupts  a  thermostat- 
controlled  cycle  of  a  single  residential  or 
small  commercial  forced  air  central 
heating  or  air  conditioning  unit 

Part  I  of  the  order  prohibits 
respondents  from  representing  that 
consumers  will  save  15%.  or  close  to  15% 
on  their  annual  heating  and  cooling  bills 
by  using  the  Cyelematic  or  any  energy 
control  device  or  representing  that  test 
prove  such  savings  are  possible^  The 
order  also  prohibits  them  from  " 
representing  that  more  than  a  few 
consumers  may  be  able  to  recover  the 
approximately  $500  purchase  price  of 
the  Cyclematic  or  other  energy  control 
device  from  lower  energy  bills  in  two 
years  due  to  use  of  such  device.  The 
respondents  are  also  prohibited  from 
representing  that  consumers  are  eligible 
for  a  federal  income  tax  credit  unless 
that  is  true. 

The  order  further  requires 
respondents  to  substantiate  any  energy- 
related  claim  for  any  product  or  service 
with  a  competent  and  reliable  test  or 
other  objective  material  and  prohibits 
them  from  misrepresenting  the  purpose, 
content  or  conclusion  of  such 
substantiation. 

Part  II  of  the  order  requires 
respondents  to  maintain  records  of  all 
substantiation  related  to  the 
requirements  of  the  order  for  three  (3) 
years  after  the  dissemination  of  any 
advertisements. 

Part  III  requires  respondents  to 
distribute  a  copy  of  the  order  to  each 
operating  division  and  employee 
involved  in  preparation  of  placement  of 
advertising  or  sales  material  and  to 
distributors  or  dealers  of  respondents' 
energy  control  devices. 

Part  fV  requires  respondents  to  notify 
the  Commission  at  least  thirty  (0)  days 
before  any  change  in  the  corporation 
that  might  affect  compliance  with  the 
order.  Part  V  requires  James  Brooks  to 
notify  the  Commission  of  the 
discontinuance  of  his  present 
employment  and  of  his  affiliation  with  a 
new  business  or  employment  It  also 
requires  that  for  a  three  (3)  year  period 
he  notify  the  Commission  of  each 
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affiliation  with  a  new  business  or 
employment  whose  activities,  or  his  own 
duties,  include  the  manufacture, 
advertising,  promotion,  sale  or 
distribution  of  energy  control  devices. 

Part  VI  requires  respondents  to  file  a 
compliance  report  sixty  (60)  days  after 
the  order  is  served. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  S5-268B1  Filed  11-13-85;  a-45  am] 

BIUJNG  COOC  (Tn-VMI 


VETERANS  ADMINISTRATION 

38CFRPart21 

Veterans  Education;  Ad|ustinents  in 
the  GLI.  BIN  Resulting  From  the 
Veteran's  Educational  Aseistwice  Act 
of  1964 

agency:  Veterans  Administration. 
ACnoM:  Proposed  regulations. 

SUMMAIIY:  TTiese  regulations  implement 
provisions  of  the  Veteran's  Educational 
Assistance  Act  of  1984  which  affect 
people  eUgible  to  receive  benefits  under 
the  dependents'  educational  assistance 
program  or  the  G.I.  Bill.  Some 
regulations  which  deal  primarily  with 
the  G.I.  Bill  are  amended  to  show  that 
they  also  apply  to  the  new  educational 
program  for  members  of  the  Armed 
Forces  or  to  the  new  educational 
program  for  members  of  the  Selected 
Reserve,  or  both.  This  proposal  will 
acquaint  the  public  with  the  way  in 
which  the  VA  (Veterans  Administration) 
will  implement  these  provisions  of  law. 
DATES:  Comments  must  be  received  on 
or  before  December  12, 1985. 

It  is  proposed  that  the  amendment  to 
38  CFR  21.4005(c)  become  effective  on 
the  date  of  final  approval.  In  keeping 
with  the  Veterans'  Educational 
Assistance  Act  of  1984.  it  is  proposed  to 
make  the  rest  of  the  regulations  effective 
October  19, 1984. 

ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans'  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m„  Monday 
through  Friday  (except  holidays)  until 
December  27, 1985. 


FOR  RMTHEII INFORMATKMI  CONTACT. 

June  C  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service,  Department  of 
Veterans  Benefits.  (202)  380-2092. 
SUPPLEMENTARY  INFORMATION:  Various 
paragraphs  in  the  38  CFR  21.1000, 
21.3000  and  21.4000  series  are  amended 
to  show  how  the  educational  program 
for  members  of  the  Armed  Forces  (38 
U.S.  Code,  chapter  30)  and  the  new 
educational  assistance  program  for 
members  of  the  Selected  Reserve  (10 
U.S.  Code,  chapter  106)  are  interrelated. 
Most  of  these  changes  are  more 
restrictive. 

Upon  final  publication  the  VA 
proposes  to  make  these  regulations 
retroactively  effective  on  October  19, 
1984.  Retroactive  effect  is  justified  for 
the  following  reasons.  Most  of  these 
regulations  are  restrictive.  A  few  are 
liberalizing.  They  either  repeat  portions 
of  Public  Law  98-525  or  construe  the 
meaning  of  some  of  the  provisions  of 
that  law. 

The  VA  finds  that  good  cause  exists 
for  proposing  that  these  regulations,  like 
the  secions  of  the  statute  they 
implement,  shall  be  made  retroactively 
effective  on  October  19, 1984.  This 
legislation's  restrictions  are  intended  to 
prevent  some  people  from  receiving 
benefits  under  more  than  one  of  the 
various  educational  programs  the  VA 
administers.  Consequently,  a  delayed 
effective  date  for  this  regulation  would 
be  contrary  to  statutory  design;  would 
complicate  administration  of  several 
provisions  of  the  law;  and  might  result 
in  some  people  receiving  benefits  to 
which  they  would  not  be  entitled. 

The  VA  has  determined  that  these 
proposed  regulations  are  not  major  rules 
as  that  term  is  defined  by  E.0. 12291, 
entitled.  Federal  Regulation.  The 
proposal  will  not  cause  a  major  increase 
in  costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  has  certified  that  the  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-61^ 
Pursuant  to  5  U.S.C.  e05(b)  these 
proposed  regulations,  therefore,  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

'This  certification  can  be  made 
because  most  of  these  changes  affect 


only  individual  benefit  recipients.  The 
impact  from  those  that  do  not  affect 
individuals  will  result  from  the 
underlying  law.  It  will  not  result  from 
the  regulaticMis  themselves. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  program 
affected  by  these  regulations  are  64.111 
and  64.117. 

List  of  Subjects  in  38  CFR  Fart  21 

Civil  rights,  claims,  education,  grant 
programs-education,  loan  program- 
education,  reporting  and  recordkeeping 
requirements,  schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  August  21, 1985. 

By  direction  of  the  Ad.iiinistrator. 
Everett  Alvarez,  Jr.. 
Deputy  Administrator. 

PART  21— {AMENDED! 

38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education,  is 
amended  as  follows: 

1.  Section  21.1022  is  amended  by 
adding  new  a  paragraph  (b)(6)  and  a 
new  paragraph  (c)  to  read  as  follows. 

1 21.1022    Nonduplication— programs 
administered  by  the  VA. 

*  •  *  *  • 

(b)  •  *  * 


(6)10U.S.C.  ch.  106. 


{38  U.S.C  1781:  Pub.  L.  98-223.  Pub.  L  98-525) 

(c)  Chapters  30  and  34.  A  veteran  who 
is  eligible  for  educational  assistance 
under  chapters  30  and  34  may  not 
receive  assistance  under  both  programs 
conciurently,  but  must  elect  which 
benefit  he  or  she  will  receive.  (38  U.S.C. 
1433;  Pub.  L  98-525) 

2.  Section  21.3022  is  revised  to  read  as 
follows: 

§  21.3022    Nonduptlcation — programs 
administered  by  the  VA 

(a)  Chapter  35  and  most  other 
programs  administered  by  the  VA.  A 
person  who  is  eligible  for  educational 
assistance  under  38  U.S.C.  ch.  35  and  is 
also  eligible  for  assistance  under  any  of 
the  provisions  of  law  listed  in  this 
paragraph,  must  elect  which  benefit  he 
or  she  will  receive  for  each  program  of 
education  that  person  will  pursue.  The 
election  is  subject  to  the  conditions 
specified  in  §  21.4022.  The  provisions  of 
law  are: 

(1)  38  U.S.C.  ch.  31. 

(2)  38  U.S.C.  ch.  32. 

(3)  38  U.S.C  cL  34. 

(4)  10  U.S.a  ch.  106. 

(5)  10  U.S.C.  ch.  107. 
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(6)  Section  903  of  the  Department  of 
Defense  Authorization  Act  of  1981,  or 

(7)  The  Hostage  Relief  Act  of  1980. 

(38  U.S.C.  1781;  Pub.  L  98-223.  Pub.  L  98-525) 

(b)  Chapters  30  and  35.  An  individual 
who  is  eligible  for  educational 
assistance  under  chapters  30  and  35  may 
not  receive  assistance  under  both 
programs  concurrently,  but  must  elect 
which  benefit  he  or  she  will  receive.  (38 
U.S.C  1433:  Pub.  L.  98-525) 

3.  In  S  21.4005,  paragraphs  (a)(1)  and 
(2);  (b)(l)(ii)  [d]  and  (e);  (b)(2)(ii){fl)  and 
(c)(1)  and  (2)  are  revised  to  read  as 
follows: 

§21.4005    Conflicting  interests. 

(a)  General.  (1)  An  officer  or 
employee  of  the  VA  will  be  immediately 
dismissed  from  his  or  her  office  or 
employment  if  while  such  an  officer  or 
employee  he  or  she  has  owned  any 
interest  in,  or  received  any  wages, 
salary,  dividends,  profits,  gratuities,  or 
services  from,  any  school  operated  for 
proHt  in  which  a  veteran  or  eUgible 
person  was  pursuing  a  course  of 
education  under  10  U.S.C.  ch.  106  or  38 
U.S.C.  chs.  30,  32,  34,  35  or  36.  (10  U.S.C. 
2136(b),  38  U.S.C.  1434(a),  1641. 1783(a): 
Pub.  L.  98-525) 

(2)  The  VA  will  discontinue  payments 
under  §  21.4153  to  a  State  approving 
agency  when  the  Administrator  finds 
that  6iny  person  who  is  an  officer  or 
employee  of  a  State  approving  agency 
has,  while  he  or  she  was  such  an  officer 
or  employee,  owned  any  interest  in.  or 
received  any  wages,  salary,  dividends, 
profits,  gratuities,  or  services  from  a 
school  operated  for  profit  in  which  a 
veteran  or  eligible  person  was  pursuing 
a  course  of  education  or  training  under 
10  U.S.C.  ch.  106  or  38  U.S.C.  chs.  30,  32, 
34,  35  or  36  unless  that  agency  takes, 
without  delay  such  steps  as  may  be 
.  necessary  to  terminate  the  employment 
of  such  a  person.  The  VA  will  not 
resume  payments  while  such  a  person  is 
an  officer  or  employee  of — 

(i)  The  State  approving  agency,  or 

(ii)  State  Department  of  Veterans' 
Affairs,  or 

(iii)  State  Department  of  Education. 

(10  U.S.C.  2136(b),  38  U.S.C.  1434(a),  1641, 
17B3(b);  Pub.  L.  98-525) 

***** 

(b)  *   •   * 

(1)  *   •   * 

(ii)*   *   • 

(d)  His  or  her  position  does  not 
require  him  or  her  to  perform  duties 
involved  in  the  investigation  of  irregular 
actions  on  the  part  of  schools  or 
veterans  or  eligible  persons  in 
connection  with  10  U.S.C.  ch.  106  or  38 
U.S.C  chs.  30,  32,  34,  35,  or  36. 


(e)  His  or  her  position  is  not 
connected  with  the  processing  of  claims 
by,  or  payments  to,  schools,  or  their 
students  enrolled  under  the  provisions 
of  10  U.S.C.  ch.  106  or  38  U.S.C.  chs.  30. 
32.  34,  35  or  36. 

(10  U.S.C.  2136(b).  38  U.S.C.  1434(s),  1641, 
1783(b);  Pub.  L  98-525) . 

(2)  *  •  * 

(ii)*  *  * 

(a)  His  or  her  position  does  not 
require  him  or  her  to  perform  duties 
involved  in  the  investigation  of  irregular 
actions  on  the  part  of  schools  or 
veterans  or  eligible  persons  in 
connection  with  10  U.S.C.  ch.  106  or  38 
U.S.C.  chs.  30.  32.  34,  35  or  36.  (10  U.S.C. 
2136(b),  38  U.S.C.  1434(a).  1641. 1783(b); 
Pub.  L  98-525) 
***♦*■ 

(c)  *  *  * 

(1)  Authority  is  delegated  to  the 
Director,  Education  Service,  and  to  the 
Held  station  head  in  the  cases  of  VA 
employees  under  his  or  her  jurisdiction, 
to  waive  the  appUcation  of  paragraph 
(a)(1)  of  this  section  in  the  case  of  any 
VA  employee  who  meets  the  criteria  of 
paragraph  (b)(l]  of  this  section,  and  to 
deny  request  for  a  waiver  which  do  not 
meet  those  criteria.  If  the  circiunstances 
warrant,  a  waiver  request  may  be 
submitted  to  the  Adniinistrator  for  a 
decision. 

(2)  Authority  is  delegated  to  the 
Director,  Education  Service,  in  cases  of 
State  approving  agency  employees  to 
waive  Oie  apphcation  of  paragraph 
(a)(2)  of  this  section  in  the  case  of 
anyone  who  meets  the  criteria  of 
paragraph  (b)(2)  of  this  section,  and  to 
deny  requests  for  a  waiver  which  do  not 
meet  those  criteria.  If  the  circumstances 
warrant,  a  waiver  request  may  be 
submitted  to  the  Administrator  for  a 
decision. 

(38  U.S.C.  212(a)) 

***** 

4.  In  §  21.4009,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  21.4009    Overpayments— waiver  or 
rea>very. 

(c)  Committee  on  school  liability. 
Each  Reld  station  having  jurisdiction 
over  schools  with  courses  approved  for 
training  under  chapter  106,  title  10. 
United  States  Code,  chs.  30,  32,  34,  35 
and/or  36,  title  38,  United  States  Code 
shall  establish  a  Committee  on  School 
Liability.  The  committee  or  a  panel 
designated  by  the  committee 
chairperson  and  drawn  from  the 
committee,  is  authorized  to  find  whether 
a  school  is  liable  for  an  overpayment. 


(10  U.S.C.  2136(b),  38  U.S.C.  1434(a). 
1641. 1785:  Pub.  L  98-525) 

***** 

5.  In  §  21.4020.  paragraphs  (a)(4) 
through  (7)  are  revised  to  read  as 
follows: 

§  21 .4020    Two  or  more  proymt. 
(a)  *  *  * 

(4)  38  U.S.C.  chs.  30,  32.  34.  35  and  36 
and  the  former  ch.  33; 

(5)  10  U.S.C.  chs.  106  and  107;      * 

(6)  Section  903  of  the  Department  of 
Defense  Authorization  Act.  1981;  and 

(7)  The  Hostage  Relief  Act  of  1980. 

(38  U.S.C.  1795(a);  Pub.  L  90-631.  Pub.  L  92- 
540,  Pub.  L  96-466,  Pub.  L  98-223.  Pub.  L  98- 
525) 

6.  In  §  21.4022.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  21.4022    Nonduplication— programs 
administered  tiy  the  VA. 

(a)  Election.  (1)  A  veteran  or  eligible 
person  who  is  eligible  for  education  or 
training  under  more  than  one  of  the 
provisions  of  law  hsted  in  this 
subparagraph  based  on  his  or  her  own 
service  or  based  on  the  service  of 
another  person  must  elect  which  benefit 
he  or  she  will  receive  for  each  program 
of  education  he  or  she  wishes  to  pursue. 
Except  for  an  election  between  38  U.S.C. 
chs.  32  and  34  which  is  irrevocable  once 
a  check  has  been  negotiated,  the  person 
may  reelect  at  any  time.  The  provisions 
of  law  are: 

(i)  38  U.S.C.  ch.  31. 

(u)  38  U.S.C.  ch.  32. 

(iii)  38  U.S.C  ch.  34, 

(iv)  38  U.S.C.  ch.  35, 

(v)  10  U.S.C.  ch.  106. 

(vi)  10  U.S.C.  ch.  107. 

(vii)  Section  903  of  the  Department  of 
Defense  Authorization  Act,  1981,  or 

(viii)  The  Hostage  Relief  Act  of  1980. 

{38  U.S.C.  1781;  Pub.  L  98-223,  Pub.  L  98-525) 

(2)  A  veteran  or  eligible  person  who  is 
eligible  for  educational  assistance  under 
chs.  30  and  34  may  not  receive 
assistance  under  both  programs 
concurrently,  but  must  elect  which 
benefit  he  or  she  will  receive.  (38  U.S.C. 
1433, 1781:  Pub.  L  98-233,  Pub.  L  98-525) 
***** 

7.  In  S  21.4134,  paragraphs  (b)(1)  and 
(2)  and  (c)(2)  are  revised  to  read  as 
follows: 

§21.4134    Suspension  and  discontinuance. 

*****, 

(b)*  *  * 

(1)  The  program  of  education  or  any 
course  in  which  the  veteran  or  eligible 
person  is  enrolled  fails  to  meet  any  of 
the  requirements  of  chapter  106  of  title 


47868  Federal  Regbter  /  Vol.  Sg  No.  220  /  Thursday.  November  14.  1985  /  Proposed  Rules 


10,  United  States  Code  or  chapter  30,  32. 
34.  35  or  36  of  title  38,  United  States 
Code,  or 

(2)  The  educational  institution  offering 
the  veteran's  or  eli^Ue  person's  course 
has  violated  or  failed  to  meet  any  of  the 
requirements  of  chapter  106  of  title  10. 
United  States  Code  or  chapter  30,  32.  34, 
35  or  36  of  title  38,  United  States  Code, 
and 

(38  U.S.C.  1790(b):  Pub.  L  98-«25) 

(C)  *  •  * 

(2)  The  educational  institution  offering 
the  course  has  violated  one  or  more  of 
the  recordkeeping  or  reporting 
requirements  of  chapter  106  of  title  10. 
United  States  Code,  or  chapter  30,  32,  34, 
35  or  36  of  title  38,  United  States  Code. 

(10  U.S.C.  ase,  as  us.c.  1434. 1790(b);  Pub.  l 

97-308,  Pub.  L  98-52S) 

***** 

a  In  §  21.4153,  paragraph  (cK4](i)  is 
revised  to  read  as  follows: 

$21.4153    nslmbHTSiiiunt  of  ««psns»s. 

***** 

(c)  *  *  * 

(4)  •  •  • 

(i)  The  work  has  a  direct  relationship 
to  the  requirements  of  chapter  106  of 
title  10,  United  States  Code  or  chapter 
3a  32,  34,  35  or  36  of  title  38,  United 
States  Code,  and  (10  U.S.C.  2136,  38 
U.S.C.  1434, 1774;  Pub.  L.  98-625) 

9.  In  9  21.4201,  paragraphs  (cK4) 
introductory  text,  (e)(2)  introductory 
paragraph.  (fl(l)(ii)  and  (g)(2) 
introductory  paragraph  are  revised  to 
read  as  follows: 

§21.4201    Restrtctioiw  on  enrdmanl— 
p«rc«ntag«  of  studwits  r«c«Mng  flnandal 
support 

(c)  *  •  * 

(4)  The  provisions  of  paragraph  (a)  of 
this  section  generally  do  not  apply  to  a 
course  when  the  total  number  of 
veterans  and  eligible  persons  receiving 
assistance  under  diapters  30.  31,  32,  34, 
35  and  36,  btle  38.  United  States  Code, 
who  are  enrolled  in  the  educational 
institution  offering  the  coarse,  equals  35 
percent  or  less  of  the  total  student 
enrollment  at  the  educational  institution 
(computed  separately  for  the  main 
campus  and  any  branch  or  extension  of 
the  institution).  However,  the  provisions 
of  paragraph  (a)  of  this  section  will 
apply  to  such  a  course  when — 

(38  U.S.C.  1673(d);  Pub.  L  OtWZS) 
***** 

(e)  *  *  • 

(2)  Assigning  students  to  each  part  of 
the  ratio.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 


section,  the  following  students  will  be 
considered  to  be  nonsupported  provided 
the  VA  is  not  furnishing  them  with 
educational  assistance  under  title  38, 
United  States  Code:  (38  U.S.C.  ie73(d): 
Pub.  L.  98-525) 

***** 

m*  *  * 
(1)  •  *  * 

(ii)  Until  such  time  as  the  total  number 
of  veterans  and  eligible  persons 
receiving  assistance  under  chs.  30,  31. 
32.  34.  35  or  36.  title  38,  United  States 
Code,  who  are  enrolled  in  the 
educational  institution  offering  the 
course,  equals  more  than  35  percent  of 
the  total  student  enrollment  at  the 
educational  institution  (computed 
separately  for  the  main  campus  and  any 
branch  or  extension  of  the  institution). 
At  that  time  the  procedures  contained  in 
paragraph  (f)(2)  of  this  section  shall 
apply.  (38  U.S.C.  1673(d);  Pub.  L  98-525) 
***** 

(2)  Except  for  those  enrollments  with 
a  beginning  date  before  or  the  same  as 
the  date  the  school  completed  the  most 
recent  computation,  no  beneHts  will  be 
paid  either  under  chapter  106.  title  10. 
United  States  Code  or  under  chs.  30,  32, 
34.  35  or  36.  title  38,  United  States  Code 
when  that  computation  established  that 
the  course— (10  U.S.C.  2136,  38  U.S.C. 
1434, 1641, 1673(d):  Pub.  L  98-525) 

la  In  S  21.4206  the  introductory 
paragraph  and  paragraphs  (a)  and  (e)(1) 
are  revised  to  read  as  follows: 

S  21.4206    Reporting  fe«. 

The  VA  may  pay  annually  to  each 
educational  institution  furnishing 
education  or  each  joint  apprenticeship 
training  committee  acting  as  a  training 
establishment  under  10  U.S.C.  ch.  106  or 
38  U.S.C.  chs.  30,  32,  34,  35  or  36  a 
reporting  fee  for  required  reports  or 
certifications.  The  reporting  fee  will  be 
paid  as  soon  as  feasible  after  the  end  of 
the  calendar  year. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  the  reporting  fee  will 
be  computed  for  each  calendar  year  by 
multiplying  $7.00  by  the  number  of 
eligible  veterans  and  eligible  persons 
enrolled  under  10  U.S.C.  ch.  106,  or  38 
U.S.C.  chs.  30,  32,  34,  35  or  36  on  October 
31  of  that  year.  (10  U.S.C.  2136,  38  U.S.C. 
1434. 1641, 1784(c);  Pub.  L  90-77;  Pub.  L. 
92-640,  Pub.  L.  93-506,  Pub.  L.  94-S02, 
Pub.  L.  95-202,  Pub.  L  96-525) 
***** 

(e)  *  *  * 

(1)  It  has  exercised  reasonable 
diligence  in  determining  whether  it  or 
any  course  offered  by  it  approved  for 
the  enrollment  of  veterans  or  eligible 


persons  meets  all  of  the  applicable 
requirements  of  ch.  106  of  title  10, 
United  States  Code  or  chs.  30,  32,  34.  35 
and  36  of  title  38.  United  States  Code; 
and 

(10  U.S.C.  2136.  38  US.C.  1434. 1641, 1784(b): 
Pub.  L.  98-525) 

11.  In  §  21.4207,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§21.4207    FallursofschooltomMt 
require  nicnts. 

When  the  VA  discovers  facts  which 
appear  to  warrant  a  finding  that  the 
school  is  in  violation  of  specific  criteria 
of  10  U.S.C.  ch.  106,  or  38  U.S.C.  chs.  30, 
32,  34,  35  or  36,  including  failure  to  meet 
requirements  for  approval  of  a  course 
offered  to  a  veteran  or  eligible  person 
and  institution  of  policies  regarding 
payment  of  tuition  and  fees  so  as  to 
deny  the  benefits  of  the  advance 
payment  program,  the  facts  will  be 
referred  to  the  field  station  Committee 
on  Educational  Allowances.  (10  U.S.C. 
2136,  38  U.S.C.  1434, 1641. 1790(b);  Pub. 
L.  98-525) 
***** 

12.  In  S  21.4200.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  21.4209    Examlnatton  of  records. 

(a)  •  *  • 

(1)  Records  and  accounts  pertaining  to 
veterans  or  eligible  persons  who 
received  educational  assistance  under 
ch.  106  of  title  10,  United  States  Code  or 
chs.  30,  32.  34,  35  or  36  of  title  38,  United 
States  Code,  and  (10  U.S.C  2136.  38 
U.S.C.  1434. 1644. 1790;  Pub.  L.  98-525} 

13.  In  §  21.4250.  paragraph  (c)(2)(ii)  is 
revised  to  read  as  follows: 

§  21.4250    Approval  of  courses. 

(c)  •  •  • 

(2)  •  *  * 

(ii)  A  course  of  education  to  be 
pursued  under  10  U.S.C  ch.  106  or  38 
U.S.C  chs.  3a  32.  34. 35  or  36  offered  by 
a  school  located  in  the  Canal  Zone. 
Guam  or  Samoa;  (10  U.S.C  2136,  38 
U.S.C.  1434. 1641. 1772;  Pub.  L  98-525) 

***** 
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POSTAL  SERVICE 

39CFRPvt265 

Modification  of  Fees  for  Record 
Retrieval  by  Computer 

agency:  Postal  Service. 
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action:  Proposed  rale. 


summary:  This  proposed  rale  modifies 
the  fees  charged  for  furnishing  Postal 
Servce  records  retrieved  by  computer  to 
members  of  the  public.  The  modified 
fees  implement  existing  policy  to 
recover  the  actual  cost  incurred  by  the 
Postal  Service  for  the  retrieval  and 
represent  no  change  in  policy  concepts. 

date:  Comments  must  be  received  on  or 
before  December  13. 1985. 

ADDRESS:  Written  comments  should  be 
addressed  to  USPS  Records  Office.  U.S. 
Postal  Service.  475  L'Enfant  Plaza.  SW.. 
Washington.  DC  20260-5010.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9:00  a.m.  and  4:00  pjn.  in  Room 
8121  at  the  above  address. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Betty  E  Sheriff,  (202)  268-5158. 
SUPPLEMENTARY  INFORMATKM:  The 
following  proposed  modification  to  Part 
265,  "Release  of  Information."  revises 
fees  for  retrieving  data  by  computer  to 
reflect  current  labor  and  administrative 
costs.  Existing  fees  were  extablished 
October  29, 1984, 49  FR  43468,  and  do 
not  reflect  current  direct  costs. 
Accordingly,  it  is  proposed  to  amend 
Part  265  of  39  CFR  as  follows: 

W.  Allan  Sandon. 

Associate  General  Counsel  Office  of  General 
Law  and  AdministratioB. 

List  of  Subjects  in  39  CFR  Part  265 

Release  of  information.  Postal  Service. 

PART  265-RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  Part  265  is 
revised  to  read  as  follows: 

Authority:  39  U.S.CC.  401;  5  U.S.C.  552. 

§2e5J    [Amended] 

2.  In  §  265.8.  paragraph  (b)(3)  is 
amended  by  striking  out  "1984"  and 
inserting  "1986"  in  lieu  thereof. 

3.  At  the  end  of  {  265.10.  Appendix  A 
to  Part  265  as  revised  to  read  as  follows: 

Appendix  A — infonnation  Services 
Price  List  in  Effect  January  1, 1988 

Whenever  an  individual  requests 
information  which  must  be  retrieved  by 
computer,  standard  charges  will  be 
incurred  based  upon  resources  required 
to  furaish  this  information.  Estimates 
are  provided  to  the  requester  in  advance 
and  are  based  on  the  following  standard 
price  list. 
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MLUNO  OODC  77te-12-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-S-FRL  2922-6] 

Approval  and  Promulgation  of  State 
hnpiemantation  Plans;  Wyoming; 
Visibility 

AOENCV:  Environmental  Protection 
Agency. 

action:  Proposed  rulemaking. 

SIMMAHV.  In  this  action  EPA  proposes 
to  (1)  approve  that  portion  of  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSl)  for  New  Source 
Review  (NSR)  for  visibility  protection 
and  (2)  disapprove  a  revision  to  the 
Wyoming  State  Implementation  Plan 
(SIP)  for  visibility  monitoring.  This 
action  is  a  result  of  the  rulemaking  on 
October  23. 1984  (49  FR  42670)  at  which 
EPA  proposed  to  disapprove  SIPs  of 
States  which  failed  to  comply  with 
provisions  of  40  CFR  51.305  (visibility 
monitoring)  and  51.307  (visibility  NSR). 


With  the  approval  of  the  Governor  of 
Wyoming,  the  SIP  revision  and  NSR 
Regulation  for  Visibility  Protection  were 
submitted  on  April  12, 1984,  by  the 
Wyoming  Air  Quality  Division 
Administrator. 

DATES:  Comments  are  due  January  13. 
1986. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Robert  R.  DeSpain. 
Chief.  Air  Programs  Branch, 
Environmental  Protection  Agency.  One 
Denver  Place.  Suite  1300. 999 18th  Street. 
Denver.  Colorado  80202-2413. 

Cc^es  of  the  state  submittal  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  pjn..  Monday  through 
Friday  at  the  following  location: 
Environmental  Protection  Agency. 
Region  VIII.  Air  Programs  Branch.  One 
Denver  Place,  Suite  1300,  999 18th  Street. 
Denver.  Colorado  80202-2413. 

FOR  FURTHER  INFORMATION  CONTACT 

Lee  Hanley,  Air  Programs  Branch. 
Environmental  Protection  Agency.  One 
Denver  Wace.  Suite  1300.  999 18th  Street, 
Denver.  Colorado  80202-2413.  (303)  293- 
1757. 

SUPPLOKNTARV  MFONIIATION: 

Background 

Section  168A  of  the  Clean  Air  Act  42 
U.S.C  7491.  requires  visibility  protection 
for  mandatory  Class  I  Federal  areas 
where  EPA  has  determined  that 
visibility  is  an  important  value. 
("Mandatory  Class  I  Federal  areas"  are 
certain  national  parks,  wilderness  areas. 
and  international  parks,  as  described  in 
section  162(a)  of  the  Act  42  U.S.C. 
7472(a).  40  CFR  11.400-937.)  Secti<Mi 
169A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
states  to  amend  their  State 
Implementation  Plans  (SIPs)  to  provide 
for  visibility  protection. 

On  December  2, 196a  EPA 
promulgated  the  required  visibility 
regulations  in  45  FR  80084,  codified  at  40 
CFR  51.300  et  seq.  It  required  the  States 
to  submit  tiieir  revised  SIPs  to  satisfy 
those  provisions  by  September  2. 1981. 
(See  45  FR  80091,  codified  in  40  CFR 
51.302(a)(1).)  That  rulemaking  resulted  in 
numerous  parties  seeking  joi^cial 
review  of  the  visibility  regulations. 

In  March  1981,  the  Court  stayed  the 
litigation  pending  EPA  action  on  related 
administrative  petitions  for 
reconsideraticm  of  the  visibiUfy 
regulations  filed  with  the  Agency. 

In  December  1982.  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
Section  110  of  the  Act  to  promulgate 
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visibility  SIPs.  A  negotiated  settlement 
agreement  between  EPA  and  EDF 
required  SIPs.  A  negotiated  settlement 
agreement  between  EPA  and  EDF 
required  EPA  to  promulgate  visibility 
SIPs  on  a  specific  schedule.  It  required 
EPA  to  propose  to  incorporate  Federal 
regulations  in  States  where  SIPs  are 
deflcient  with  respect  to  the  1980 
visibility  new  source  review  and 
monitoring  regulations,  40  CFR  51.307 
and  51.305,  respectively.  However,  the 
settlement  allow  a  state  an  opportunity 
to  avoid  Federal  promulgation  if  it 
submits  a  SIP  by  May  6, 1985.  Wyoming 
is  one  of  the  States  listed  in  49  FR  42870 
as  having  an  inadequate  New  Source 
Review  (NSR)  and  monitoring  plan  for 
visibility  protection. 

On  April  12, 1985,  the  Wyoming  Air 
Quality  Division  Administrator 
submitted  a  visibility  SIP  which  was  the 
State's  strategy  for  evaluating  visibility 
in  mandatory  Class  I  areas.  The 
submittal  also  included  revisions  to  the 
existing  NSR  requirements  and 
regulations  for  visibility  protection.  (The 
NSR/requirements  are  in  WAQSR 
Section  24 — "Prevention  of  Significant 
E)eterioration  and  in  WAQSR  Section 
21 — Permit  Requirements.  Both  Sections 
21  and  24  are  applicable  to  any  source 
locating  or  modified  in  the  State  of 
Wyoming.  The  regulations  of  Sections  21 
and  24  were  previously  approved  in 
parts  in  44  FR  38475,  44  FR  51979  and  48 
FR  16682.) 

Visibility  Monitoring  Strategy 

40  CFR  51.305  requires  all  States  with 
visibility  protection  areas  to  have  a 
monitoring  strategy  for  evaluating 
visibility  in  any  mandatory  Federal 
Class  I  area  by  visual  observation  or 
other  appropriate  monitoring  techniques. 
The  purposes  of  this  requirement  are  to 
generate  data  for  evaluating  visibility 
impairment  trends,  determine  potential 
impacts  of  new  sources,  assess  the 
effectiveness  of  the  visibility  protection 
program,  and  identify  major  contributing 
sources.  These  purposes  can  be 
adequately  addressed  by  determining 
the  background  visibility  protection 
areas  and  documenting  the  extent  of  any 
visibility  impairment  that  can  be 
attributed  by  a  source  or  small  group  of 
sources. 

Visibilitj'  impairment  is  the  human 
perception  of  the  effects  of  natural  or 
man-made  conditions  which  reduce 
visual  range  or  contrast,  or  coloration 
change.  Thus,  a  visibility  monitoring 
program  should  identify  these  effects  as 
well  as  differentiate  man-made  effects 
from  natural  conditions.  The  program 
could  generate  various  types  of  data 
such  as  reports  from  human  observers, 
photographs,  and/or  automated 


instruments.  The  minimum  data 
collection  technique  that  40  CFR  51.305 
requires  is  visual  observation.  However, 
other  more  objective  techniques  are 
available.  (See  "Interim  Guidance  for 
Visibility  Monitoring",  Office  of  Air 
Quality  Plaiming  and  Standards, 
November  1980  (EPA  450/2-80-082). 

The  Wyoming  Visibility  SIP  describes 
the  State's  visibility  monitoring  strategy. 
The  SIP  proposes  to  request  the  Federal 
Land  Manager  (FLM)  to  define  a 
visibility  monitoring  program  and  to 
provide  all  visibility  data  to  the  State  on 
an  aimual  bases.  The  State  will  then 
evaluate  that  data  along  with  other  data 
made  available  from  analysis  of 
application  for  permits.  (Wyoming  NSR 
provides  for  consideration  of  visibility 
monitoring  in  any  Class  I  area  which 
may  be  impacted  by  emissions  from  a 
proposed  source). 

The  SIP  states  that  the  FLM  of 
mandatory  Class  I  areas,  National 
Wilderness  Areas  and  National  Parks 
has  been  charged  with  the  affirmative 
responsibility  of  protecting  resources  of 
these  areas.  (See  section  165(d](2](8)  the 
Clean  Air  Act).  The  SIP  further  states     ' 
that  with  the  above-stated 
responsibihty,  the  FLM  must  gather 
sufficient  background  data  to  establish  a 
baseline:  thus,  the  FLM  should 
implement  a  visibility  monitoring 
program  sufficient  to  provide  the 
necessary  data  for  each  of  the  Class  I 
areas. 

40  CFR  51.305  speciHcally  requires  a 
State  to  have  a  plan  to  evaluate 
visibiUty  in  any  mandatory  Class  I  area, 
to  consider  available  data  and  to 
provide  a  mechanism  for  its  use  in 
decisions  to  comply  with  the  remainder 
of  Subpart  P.  "Protection  of  Visibility". 
The  Wyoming  Visibility  SIP  appears  to 
have  tranferred  the  responsibility  of  40 
CFR  51.305  to  the  FLM  without  a 
commitment  or  co-operative  agreement 
with  the  FLM. 

In  the  proposed  rulemaking  on 
October  23, 1984.  49  FR  42670  EPA 
proposed  to  establish  a  national 
monitoring  strategy  section  for  those 
states  which  failed  to  comply  with  40 
CFR  51.305.  The  strategy  would  consist 
of  a  statement  of  goals,  a  listing  of 
appropriate  monitoring  methods,  the 
required  components  of  a  visibility 
monitoring  plan  and  a  provision  for  plan 
revision.  Such  strategy.  40  CFR  52.26, 
was  Bnalized  in  50  FR  28544  (July  12. 
1985  FR). 

Therefore,  in  today's  actions,  EPA 
proposes  to  disapprove  the  Wyoming 
Visibility  SIP  for  visibility  monitoring 
and  to  promulgate  40  CFR  52.26  for 
Wyoming. 


New  Source  Review 

40  CFR  51.307  requires  states  to 
review  new  major  stationary  sources 
and  major  modifications  prior  to 
construction  to  assess  potential  impacts 
on  visibility  in  any  visibility  protection 
area,  regardless  of  the  air  quality  status 
of  the  area  in  which  the  source  is 
located.  That  is.  sources  locating  in 
attainment  areas  and  nonattainment 
areas  must  undergo  visibihty  new 
source  review  (See  40  CFR  51.307  (a) 
and  (b)(2) .  respectively).  These 
requirements  ensure  that  (1)  the 
visibility  impact  review  is  conducted  in 
a  timely  and  consistent  manner,  (2)  the 
reviewing  authority  considers  any 
timely  FLM  analysis  demonstrating  that 
a  proposed  source  would  have  an 
adverse  impact  on  visibility,  and  (3) 
public  availability  of  the  permitting 
authority's  conclusion. 

There  are  two  parts  to  visibility  NSR: 
PSD  major  stationary  sources  and  major 
sources  in  nonattainment  areas. 

For  all  major  PSD  stationary  sources: 

(1)  The  State  must  notify  the  FLM  in 
writing  not  more  than  30  days  after 
receiving  a  permit  application  or 
advance  notification  of  application  from 
a  proposed  source  that  may  impact  a 
visibility  protection  area. 

(2)  This  notification  must  take  place  at 
least  60  days  prior  to  the  public  hearing 
on  the  application  and  must  contain  any 
analysis  of  the  potential  impact  of  the 
proposed  source  on  visibility. 

(3)  The  State  must  consider  any 
analysis  concerning  visibility 
impairment  performed  by  the  FLM  and 
received  not  more  than  30  days  after  the 
notiHcation. 

(4)  If  the  State  does  not  concur  with 
the  FLM's  analysis  that  adverse 
visibility  impairment  will  result  from  the 
proposed  source,  the  State  must  provide 
in  its  notice  of  public  hearing  on  the 
application  an  explanation  of  its 
decision  or  give  notice  as  to  where  the 
explanation  can  be  obtained. 

(5)  The  State  must  have  the  ability  to 
require  a  permit  applicant  to  monitor 
visibility  in  or  around  the  visibility 
protection  areas. 

For  major  sources  in  nonattainment 
areas: 

(1)  A  major  source  or  modification 
that  may  impact  a  visibility  protection 
area  must  provided  a  visibility  impact 
analysis. 

(2)  The  State  must  ensure  that  the 
sources'  emissions  are  consistent  with 
the  national  visibility  goal.  The  State 
may  consider  the  cost  of  compliance,  the 
time  for  compliance,  the  energy  and 
non-air  quality  environmental  impacts 
of  compliance,  and  the  useful  life  of  the 
source. 
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(3)  The  State  must  follow  the  same 
procedures  outlined  in  the  PSD  items  1-5 
above  in  conducting  nonattainment  area 
visibility  reviews. 

Items  1  through  5  for  major  PSD 
stationary  sources  and  items  1  through  3 
for  major  sources  in  nonattainment 
areas  are  the  procedural  steps  in 
visibility  review  as  defined  in  40  CFR 
51.307. 

The  Wyoming  visibility  regulations 
wereJncorporated  into  the  NSR  section 
its  existing  permit  requirements,  section 
21  and  24.  for  any  source  locating  in  an 
attainment  or  nonattainment  area. 
WAQSR  secUon  21.  Permit 
Requirements  for  Construction. 
Modification  and  Operation,  specifies 
the  standard  requirements  for  any 
permit  application.  WAQSR  section  24. 
Prevention  of  Signiricant  Deterioration, 
specifies  conditions  for  permit  approval 
or  denial. 

The  regulations  provide  for  the 
Administration  (Wyoming's  Division  of 
Air  Quality  permit  issuing  authority)  to 
consider  any  analysis  performed  by  the 
State  and  the  FLM  and  to  deny  a  permit 
if  the  proposed  source  or  modification 
would  have  adverse  impact  in  any 
Federal  Class  I  area. 

The  regulation  provides  for  the 
notification  time  frame  requirements  to 
the  FLM.  It  provides  for  explaining  the 
Administrator's  decision  should  it 
disagree  with  the  FLM's  assessment  on 
a  proposed  source's  impact  on  visibility 
and  to  give  notice  as  to  where  that 
explanation  can  be  obtained. 

With  respect  to  the  requirements  for 
non-attainment  areas.  Wyoming  has 
only  one  non-attainment  area  which  is 
regulated  under  section  25,  Sweetwater 
County  Non-attainment  Area  Particulate 
Matter  Regulations,  which  provide  for 
source  specific  particulate  emissions 
and  control.  It  does  not  exempt  the  area 
from  thel^quirements  of  section  21  and 
24. 

FLM  Coordination 

Under  Section  165(d)  of  the  Clean  Air 
Act,  the  FLM  is  given  an  affirmative 
responsibility  to  protect  air  quality 
related  values,  including  visibiHty.  in 
lands  within  a  Class  I  area.  The 
visibility  regulations  allow  the  FLM  the 
opportunity  to  identify  visibility 
impairment  and  to  identify  elements  for 
inclusion  in  monitoring  strategies.  The 
FLM  must  maintain  these  areas 
consistent  with  congressional  land  use 
goals. 

The  State  of  Wyoming  has  accorded 
the  FLM  (through  the  National  Park 
Service  (NPS)  and  the  U.S.  Forest 
Service  (USFS)  opportunities  to 
participate  and  comment  on  its  visibility 
SIP  and  regulations.  Comments  by  the 


NPS  and  USFS  were  considered  and 
incorporated  where  applicable.  Further, 
the  State  recognizes  the  expertise  of  the 
FLM  in  new  source  applicability 
analyses  for  visibility  and  has  agreed  to 
notify  the  FLM  of  any  advance 
notification  on  early  consultation  with  a 
major  new  modifying  source  prior  to  the 
submission  of  the  permit  application. 

Summary  of  Action 

The  April  12, 1985  submitted  by  the 
Administrator  of  the  Wyoming  Air 
Quality  Division  included  a  Visibility 
SIP  describing  the  State's  monitoring 
strategy  and  the  revised  NSR 
Regulations  for  visibility  protection.  The 
regulations  adequately  addressed  the 
requirements  of  40  CFR  51.307  and  the 
criteria  as  listed  and  discussed  in  49  FR 
42670.  (One  should  reference  the 
October  23. 1984  notice  49  FR  42670.  for 
additional  information).  The  monitoring 
strategy  defined  in  the  Visibility  SIP  is 
inadequate  to  comply  vinth  the 
requirements  of  40  CFR  51.305.  Thus, 
EPA  proposes  to  incorporate  52.26  into 
the  Wyoming  SIP.  The  SIP  remains 
deficient  for  all  the  other  requirements 
of  Subpart  P  (except  §  51.307)  which 
should  be  addressed  within  the  proper 
timeframe  after  EPA  promulgation  or 
rulemaking. 

Under  5  U.S.C.  Section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  a  few  sources  will  be  required  to 
evaluate  the  potential  impact  on 
visibility  that  are  not  already  required  to 
do  so  under  the  existing  PSD  program. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Managment 
and  Budget  for  review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  they 
meet  the  requirements  of  sections 
110(a)(2)  (A)-(K)  and  110(a)(3)  of  the 
Clean  Air  Act,  as  amended.  These 
revisions  are  being  proposed  pursuant  to 
sections  110(a)  and  301(a)  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C  7410(a) 
and  7601(a)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide, 
and  Hydrocarbons. 

Dated:  August  16, 1985. 
Alex  Smith, 
Acting  Regional  Administrator. 


PART  40-(AMENOEO] 

Part  52  Chapter  L  Title  40  of  the  Code 
of  Federal  Regulations  is  proposed  as 
follows: 

Subpart  ZZ 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Auifaority.  42  US.C.  7401-7642. 

2.  Section  52.2620  is  amended  by 
adding  paragraph  (c)(16)  as  follows: 

§  52.2620    IdwitlficaUun  of  pten. 

(cj*  *  * 

(16)  Revisions  to  the  new  source 
permit  requirements  in  sections  21  and 
24  of  the  Wyoming  regulation  for 
visibility  protection  were  submitted  on 
April  12, 1985. 

3.  Section  52.2632  is  added  to  Subpart 
ZZ  to  read  as  follows: 

§52.2632    VMt>ffity  protection. 

(a)  The  requirements  of  section  169(A) 
of  the  Clean  Air  Act  are  not  met 
because  the  plan  does  not  include 
approvable  procedures  for  protection  of 
visibility  in  mandatory  Class  I  Federal 
areas. 

(b)  Regulations  for  visibility 
monitoring.  The  provisions  of  S  52.26  art 
hereby  incorporated  and  made  part  of 
the  applicable  plan  for  the  State  of 
Wyoming. 

[FR  Doc.  85-26933  Filed  11-13-85:  8:45  am] 
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40  CFR  Part  271 
[SW-9-FRL-2923-1] 

Guant;  Final  Authorization  of  State 
Hazardous  Waste  Managefl>ent 
Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Tentative 
Determination  on  Application  of  Guam 
for  Final  Authorization,  Public  Hearings 
and  Comment  Period. 

summary:  The  Territory  of  Guam  has 
applied  for  final  authorization  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed  Guam's 
application  and  has  made  the  tentative 
decision  that  Guam's  hazardous  waste 
program  satisfies  all  of  the  requirement' 
necessary  to  qualify  for  fmal 
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authorization.  Thus,  EPA  intends  to 
grant  final  authorization  to  the  Territory 
to  operate  its  program  in  lieu  of  the 
Federal  program  subject  to  the 
limitations  on  its  authority  imposed  by 
the  Hazardous  and  Solid  Waste 
amendments  of  1984  (Pub.  L  98-616, 
November  8, 1984)  (HSWA).  Guam's 
application  for  final  authorization  is 
available  for  public  review  and 
comment  and  a  public  hearing  will  be 
held  to  solicit  comments  on  the 
application  if  sufficient  public  interest  is 
expressed. 

DATES:  If  sufficient  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  is  scheduled  for  December  19, 
1985  at  7:00  p.m.  EPA  reserves  the  right 
to  cancel  the  public  hearing  if  sufficient 
public  interest  in  holding  a  hearing  is 
not  communicated  to  EPA  by  telephone 
or  in  writing  by  December  16, 1985.  EPA 
will  determine  by  December  17, 1985, 
whether  there  is  sufficient  interest  to 
hold  the  public  hearing.  Guam  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject  if  a  hearing  is  to  be 
held.  All  written  comments  on  Guam's 
final  authorization  application  must  be 
received  by  the  close  of  business 
December  16, 1985.  However,  should 
EPA  decide  to  hold  a  public  hearing, 
comments  will  be  accepted  until 
December  19, 1985. 
ADDRESSES:  Copies  of  Guam's  final 
authorization  application  are  available 
during  the  hours  of  9:00  to  5:00  at  the 
following  addresses  for  inspection  and 
copying: 

Guam  Environmental  Protection 
Agency,  Harmon  Industrial  Plaza, 
Agana,  Guam  96910,  Phone:  (671)  646- 
8865 

U.S.  EPA  Headquarters  Library.  PM 
211D,  401  M  Street,  SW.,  Washington, 
DC  20460,  Phone:  (202)  382-5926 

U.S.  EPA  Region  9,  Library— Information 
Center,  215  Fremont  Street,  San 
Francisco,  CA  94105,  Phone:  (415)  974- 
8076 

Written  comments  on  the  application 
and  written  or  telephone  communication 
of  interest  in  EPA's  holding  a  public 
hearing  on  the  Guam  application  must 
be  sent  to  Gary  Lance,  EPA  Region  9  (T- 
2-1),  215  Fremont  Street,  San  Francisco, 
CA  94105.  If  you  wish  to  find  out 
whether  or  not  EPA  will  hold  a  public 
hearing  on  the  Guam  application  based 
upon  EPA's  decision  that  there  was 
sufficient  public  interest  in  such  a 
hearing,  write  or  telephone  after 
December  17, 1985  the  EPA  contact 
person  listed  below,  or  telephone  Mr. 
Jim  Branch.  Administrator,  Guam 
Environmental  Protection  Agency,  P.O. 
Box  2999.  Agana,  Guam  96910,  (671)  646- 
8863.  If  sufficient  interest  is  expressed 


EPA  will  hold  a  public  hearing  on 
Guam's  application  for  final 
authorization  at  7:00  p.m.  on  December 
19, 1985  at  the  Harmon  Industrial  Plaza, 
Agana,  Guam. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Lance,  EPA  Region  9,  RCRA 
Programs  Section  (T-2-1),  215  Fremont 
Street,  San  Francisco,  CA  94105,  Phone 
(415)  974-8125,  FTS:  454-8125. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  Heu  of  the  Federal 
hazardous  waste  program.  (Territories 
such  as  Guam  are  considered  States 
under  §  1004(31)  of  RCRA.)  Two  types  of 
authorization  may  be  granted.  The  first 
type,  known  as  "interim  authorization," 
is  a  temporary  authorization  which  is 
granted  if  EPA  determines  that  the  State 
program  is  "substantially  equivalent"  to 
the  Federal  program  (Section  3006(c),  42 
U.S.C.  6928(c)).  EPA's  implementing 
regulations  at  40  CFR  271.121-271.137 
established  a  phased  approach  to 
interim  authorization:  Phase  I.  covering 
the  EPA  regulations  in  40  C.F.R.  Parts 
260-263  and  265  (universe  of  hazardous 
wastes,  generator  standards,  transporter 
standards  and  standards  for  interim 
status  facilities)  and  Phase  II,  covering 
the  EPA  regulations  in  40  CFR  Parts  124, 
264,  and  270  (procedures  and  standards 
for  permitting  hazardous  waste 
management  facilities). 

Phase  II,  in  tiun,  has  three 
components.  Phase  IIA  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  UB  covers  incinerator  facilities, 
and  Phase  IIC  addresses  landfills, 
surface  impoundments,  waste  piles  and 
land  treatment  facilities.  By  statute,  all 
interim  authorizations  expire  on  January 
31, 1988.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts)  to  EPA  on  that  date  if  the  State 
has  not  received  final  authorization,  as 
described  below. 

The  second  type  of  authorization  is  a 
'Tmal"  (permanent)  authorization  that  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program:  (1)  Is  "equivalent"  to 
the  Federal  program,  (2)  is  consistent 
with  the  Federal  program  and  other 
State  programs  and  (3)  provides  for 
adequate  enforcement  (Section  3006(b), 
42  U.S.C.  6926(b)).  States  need  not  have 
obtained  interim  authorization  in  crder 
to  qualify  for  final  authorization.  EPA 
regulations  for  final  authorization 
appear  at  40  CFR  271.1-271.23. 


B.  Guam 

Guam  received  Phase  I  interim 
authorization  on  May  16, 1983.  On 
August  23, 1985,  Guam  submitted  a 
complete  application  for  final 
authorization.  Prior  to  its  submission, 
Guam  solicited  publfc  comment  on  the 
draft  application. 

EPA  has  reviewed  Guam's  official 
application,  and  has  tentatively 
determined  that  the  Territory's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant  final 
authorization  to  Guam.  In  accordance 
with  section  3006  of  RCRA  and  40  CFR 
271.20(d),  the  Agency  will  hold  a  public 
hearing  on  its  tentative  decision  on 
December  19, 1985  at  the  Harmon 
Industrial  Plaze,  Agana,  Guam,  if 
sufficient  public  interest  is  expressed  in 
holding  a  hearing.  EPA  reserves  the  right 
to  cancel  the  public  hearing  if  sufficient 
public  interest  in  holding  a  hearing  is 
not  communicated  to  EPA  by  telephone 
or  in  writing  by  December  16, 1985.  EPA 
will  determine  by  December  17, 1985 
whether  there  is  sufficient  interest  to 
hold  the  public  hearing.  The  public  may 
also  submit  written  comments  on  EPA's 
tentative  determination  until  December 
16, 1985.  Copies  of  Guam's  application 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  deny  final 
authorization  to  Guam.  EPA  expects  to 
make  a  final  decision  on  whether  or  not 
to  approve  Guam's  program  by  January 
31, 1986  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will  include 
a  summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
amending  RCRA,  a  State  with  final 
authorization  would  have  administered 
its  hazardous  waste  program  entirely  in 
lieu  of  the  U.S.  EPA.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  the  U.S.  EPA  could 
not  issue  permits  for  any  facilities  the 
State  was  authorized  to  permit.  When 
new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  timeframes.  However,  until 
new  Federal  requirements  were  adopted 
as  State  law,  they  did  not  take  effect  in 
the  authorized  State. 

In  contrast,  under  the  newly  enacted 
section  3006(g}  of  RCRA,  42  U.S.C. 
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6926(g),  the  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  non-authorized 
States.  The  U.S.  EPA  is  directed  to  carry 
out  those  requirements  and  prohibitions 
in  authorized  States,  including  the 
issuance  of  full  or  partial  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA 
related  provisions,  the  HSWA  applies  in 
authorized  States  in  the  interim. 

As  a  result  of  the  HSWA.  there  will  be 
a  dual  Territorial/Federal  regulatory 
program  in  Guam  after  final 
authorization.  To  the  extent  the 
authorized  Territorial  program  is 
unaffected  by  the  HSWA.  the  Territorial 
program  will  operate  in  lieu  of  the 
Federal  program.  To  the  extent  HSWA 
related  requirements  are  in  effect,  the 
U.S.  EPA  will  administer  and  enforce 
those  portions  in  the  HSWA  in  Quam 
until  the  Territory  receives  authorization 
to  do  80.  Among  other  things,  this  may 
entail  the  issuance  of  Federal  RCRA 
permits  for  those  areas  in  which  the 
Territory  is  not  yet  authorized. 

Once  Guam  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  Territory's  program  in 
that  area  will  operate  in  lieu  of  the 
Federal  provision.  Guam  is  not  being 
authorized  now  for  any  requirement 
implementing  the  HSWA.  Until  that 
time,  the  Territory  will  assist  the  U.S. 
EPA's  implementation  of  the  HSWA 
under  a  Cooperative  Agreement. 

Any  Territorial  requirement  that  is 
more  stringent  than  a  HSWA  provision 
also  remains  in  e^ect;  thus  regulated 
handlers  must  comply  with  any  more 
stringent  Territorial  requirements. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory- 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a.  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Guam's  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  Territory.  It  does  not 
impose  any  burdens  on  small  entities. 
This  rule,  therfefore,  does  not  require  a 
regulatory  flexibility  analysis. 


Authority 

This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  42  U.S.C.  6912(a),  6926.  and 
6974(B). 

List  of  SubjecU  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  October  22, 1985. 
Judith  E.  Ayres. 

Regional  Administrator. 

[FR  Doc  85-27198  Filed  11-13-85;  8:45  am] 

MLUNO  COOC  67SO-SO-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  7 

Archaeological  Resources  Protection 
Act;  Proposed  Department  of  the 
Interior  Supplemental  Regulations 

AQENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
supplement  the  Department  of  the 
Interior's  regulations  in  43  CFR  Part  7, 
implementing  the  Archaeological 
Resources  Protection  Act  of  1979.  and 
are  in  response  to  direction  in  section 
10(b)  of  that  Act.  The  supplementation 
consists  of  adding  Subpart  B  to  the 
regulations,  including  §§  7.31  to  7.37. 
and  renaming  the  current  regulations  as 
Subpart  A.  The  additional  regulations 
will  provide  supplemental  definitions 
specific  to  the  Department  of  the 
Interior,  detail  on  permitting  on  Indian 
lands,  or  permit  appeals  and  disputes, 
and  on  supplemental  civil  penalty 
procedures  for  the  Department  of  the 
Interior;  and  will  address  the  matter  of 
determining  areas  not  to  be,  or  no  longer 
to  be,  of  archaeological  interest.  This 
last  point  has  been  identified  by  various 
parties  as  requiring  clarification. 
DATES:  Comments  must  be  received  on 
or  before  January  13, 1986. 
ADDRESSES:  Comment  should  be  in 
writing  and  should  be  addressed  to  Dr. ' 
Bennie  C.  Keel,  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  202-343-^101. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Bennie  C.  Keel,  Departmental 
Consulting  Archaeologist,  Rm  8220, 1100 


L  St..  NW.  National  Park  Service,  P.O. 
Box  37127,  Washington,  DC  20013-7127. 
202-343-4101. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  regulations  implement 
provisions  of  the  Archaeological 
Resources  Protection  Act  of  1979  ("Act"; 
Pub.  L  96-95;  93  Stat.  721;  16  U.S.C. 
470aa-ll).  They  were  prepared  by  a 
Departmental  task  force  composed  of 
representatives  of  the  National  Paric 
Service,  the  Bureau  of  Land 
Management,  the  Fish  and  Wildlife 
Service,  the  Bureau  of  Indian  Affairs,  the 
Bureau  of  Mines,  the  Office  of  Surface 
Mining,  the  Geological  Survey,  the 
Minerals  Management  Service,  and  the 
Office  of  the  Solicitor. 

The  Act  was  enacted  "to  secure,  for 
the  present  and  future  benefit  of  the 
American  people,  the  protection  of 
archaeological  resources  and  sites 
which  are  on  Federal  public  lands  and 
Indian  lands,  and  to  foster  increased 
cooperation  and  exchange  of 
information  between  goverrunental 
authorities,  the  professional 
archaeological  community,  and  private 
individuals  having  collections  of 
archaeological  resources  and  data 
which  were  obtained  before  the  date  of 
enactment  of  the  Act"  (Sec.  2(b)). 

Section  10(a)  of  the  Act  required  the 
Secretaries  of  the  Interior,  Agriculture 
and  Defense  and  the  Chairman  of  the 
Board  of  Tennessee  Valley  Authority, 
after  consultation  with  other  Federal 
land  managers,  Indian  tribes, 
representatives  of  concerned  State 
agencies,  and  after  public  notice  and 
hearings,  to  promulgate  imiform  rules 
and  regulations  as  may  be  appropriate 
to  carry  out  the  purpose  of  the  Act. 
These  rules  and  regulations  were 
promulgated  after  consideration  of  the 
provisions  of  the  American  Indian 
Religious  Freedom  Act  (92  Stat.  469;  42 
U.S.C.  1996).  The  uniform  regulations 
were  published  in  48  FR  Part  1016  of 
January  6. 1984,  and  became  effective  30 
days  later.  They  can  be  found  at  43  CFR 
Part  7  (Department  of  the  Interior),  36 
CFR  Part  296  (Department  of 
Agriculture).  18  CFR  Part  1312 
(Tennessee  Valley  Authority),  and  32 
CFR  Part  229  (Department  of  Defense). 

Section  10(b)  of  the  Act  provides  that 
"each  Federal  land  manager  shall 
promulgate  such  rules  and  regulations, 
consistent  with  the  uniform  rules  and 
regulations,  .  .  as  may  be  appropriate 
for  the  carrying  out  of  his  functions  and 
authorities  under  this  Act."  The 
Department  of  the  Interior  finds  it 
appropriate  to  promulgate  supplemental 
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regulations  under  the  Act  and  the 
uniform  regulations. 

The  five  areas  supplemented  by  this 
proposed  rulemaking  include  (1) 
definitions  specific  to  the  Department  of 
the  Interior,  and  a  deflnition  of  Indian 
cultural  and  religious  sites.  (2)  the 
determination  of  loss  or  absience  of 
archaeological  interest.  (3)  permitting 
procedures  relating  to  Indian  lands,  (4) 
permit  appeals  and  disputes,  and  (5) 
hearings  and  appeals  procedures.  These 
topics  are  covered  by  adding  Sabpart  B 
and  §{7.31  throogh  7.37  to  the 
Department's  uniform  regulations.  43 
CFR  Part  7,  which  as  a  result  of  this 
miemaking  will  become  Subpart  A. 

(1)  Supplemental  definitions.  Hiis 
discussion,  at  i  7.32,  provides 
definitions  of  land  manager  and  public 
lands  specific  to  the  Department  of  the 
Interior.  Additionally,  it  provides  a 
definition  of  cultural  and  religioas  sites 
for  purposes  of  section  4(c)  of  the  Act 
dealing  with  notificatian  of  Indian 
tribes.  The  Department  is  si^iciting 
comment  on  the  proposed  definitian, 
and  on  any  odier  formulations  which 
would  accomplish  the  purpose  of 
providing  a  reasonable  and  dear 
definition  which  will  assist  land 
managers  in  detennining  when  to  notify 
interested  tribes  that  a  site  of  cultural  or 
religions  value  to  them  may  be  harmed 
or  destroyed  by  a  permitted  action. 
Finally,  a  definition  of  Indian  allotted 
lands  is  given. 

(2)  Determination  of  loss  or  absence 
of  archaeological  interest  The  uniform 
regulations,  in  {  7.3(aH5).  provide  that 
Federal  managers  may  determine  that 
certain  material  remains  in  specified 
areas  and  under  specified  circumstances 
are  not  or  are  no  longer  of 
archaeolo^cal  interest  and  therefore  are 
not  protected  by  the  Act.  This  provision 
was  added  to  the  uniform  regulations  to 
respond  to  comments  that  fix  definition 
of  "archaeological  resources"  in  the 
proposed  regulations  would  not  allow 
dislocated,  material  remains,  which  had 
lost  archaeological  interest  by  reason  of 
their  disclocation.  to  be  collected  by 
hobbyists.  Subsequent  to  the  publication 
of  the  final  uniform  regulations,  a 
number  of  Federal  State,  and  private 
archeologists  and  law  enforcement 
personnel  have  expressed  a  concern 
that  the  statement  in  {  7.3(aK5)  is  too 
vague  and  may  result  in  confiision  over 
whether  a  particular  area  was  no  or  was 
not  longer  an  archaeological  resource. 
This  might  result  in  problems  of 
enforcement  and  in  exposing  hobbyists 
to  penalties  under  the  Act  because  of  a 
lack  of  specificity  in  the  process  of 
making  determinations.  For  this  reason, 
the  proposed  regulations  have  added  a 


section  at  §  7.33  detailing  the  process  to 
be  used  by  Federal  land  managers  in 
determining  that  certain  material 
remains  in  specified  areas  and  under 
specified  circumstances  are  not 
archaeological  resources.  This  process 
includes  making  a  professional 
evaluation  of  the  area  being  considered 
for  designating  as  not  having,  or  no 
longer  having,  archaeological  interest. 
Land  managers  should  note  that 
different  specific  situations  will  require 
different  methods  of  evaluation.  The 
cost-effectiveness  of  such  methods 
should  be  c<msidered  when  determining 
whidi  raedrad  is  appropriate. 

(3)  Permitting  procedures  relating  to 
Indian  lands.  The  proposed  new  section, 
§  7.35,  clarifies  the  application  of 
permitting  procedures  found  in  f  7.6  to 
Indian  lands,  and  specifies  the  manner 
in  which  mnlti-OMmer  Indian  lands  will 
be  treated. 

(4)  Pennit  disputes  and  appeals.  The 
discussion  of  permit  disputes  and 
appeals  in  a  proposed  new  section, 

S  7.36,  provides  information  to  pennit 
applicants  on  how  to  appeal  bureau 
decisions  regarding  permit  issuance, or 
denial. 

(5)  Hearings  and  appeals  procedures. 
A  proposed  new  section  on  hearings  and 
appeals  procedures,  S  7.37,  supplements 
the  discussion  of  civil  penalties  in  |  7.15 
and  7.16  of  the  uniform  regulations. 
Section  7.15  establishes  that  Federal 
land  managers  may  assess  a  civil 
penalty  against  any  person  who  has 
violated  any  term  or  condition  of  a 
permit  issued  pursuant  to  the  Act  or 
any  prohibition  against  excavation, 
removal,  alteration,  or  defacement  of 
archaeological  resources  prohibited  by 
the  Act  Section  7.16  discusses  the 
methods  by  which  civil  penalty  amounts 
will  be  determined.  The  proposed  new 
section  provides  instructions  to  persons 
wishing  to  request  a  hearing  on  a  notice 
that  they  have  been  assessed  a  civil 
penalty. 

Compliance  With  Othei  Authorities 

En  vironmental  Effects 

The  Secretary  of  the  Interior  has 
prepared  an  Environmental  Assessment 
on  this  rulemaking  and  has  made  a 
Finding  of  No  Significant  Impact 
pursuant  to  regulations  of  the  Council  on 
Environmental  Quality  implementing  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332).  Copies  of  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  are  available 
for  public  review  in  the  National  Park 
Service's  Washington  Office. 


Economic  Impact 

The  Secretary  of  the  Interior  has 
determined  that  this  rulemaking  is  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291  (48  PR  13193, 
February  17, 19S1),  and  would  not  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.Y 
These  determinations  are  based  on 
findings  that  a  major  portion  of  the 
rulemaking  is  primarily  directed  toward 
the  management  of  Federal  resources, 
with  negligible  impact  on  the  general 
public.  Furthermore,  the  rulemaking 
generally  adds  detail  to  provisions 
already  found  in  the  uniform  regulations 
and  does  not  have  any  economic  impact 
above  and  beyond  that  imposed  by  the 
unifonn  rules,  which  were  found  not  to 
be  a  major  role  and  not  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Information  Collection  Requirements 

The  permitting  provisions  of  this  rule 
do  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq.  Information 
collection  requirements  for  the  issuance 
of  permits  were  promulgated  on 
February  6, 1984,  in  existing  43  CFR  7.8. 
were  previously  reviewed  by  the  Office 
of  Management  and  Budget  and  were 
given  clearance  number  1024-0037. 
Other  information  needs  which  may  be 
incident  to  implementation  of  these 
regulations  will  not  result  in  more  than 
10  requests  for  information  from  the 
public  per  year,  and  therefore  would  not 
require  approval  from  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

It  is  proposed  to  amend  43  CFR  Part  7 
as  follows: 

1.  The  heading  for  Part  7  is  revised  to 
read  as  follows: 

PART  7— PROTECnOM  OF 
ARCHAEOLOGICAL  RESOURCES 

2.  The  authority  dtation  for  Part  7  is 
revised  to  read  as  follows: 

Authority:  16  U.&C  470aa-y/.  Related 
authority;  16  U.S.C.  470aa-y/,- 16  U.S.C  432, 
433;  16  U.S.a  46a  as  amended,  16  U.S.C. 
470a-t,  as  amended.  42  U.S.C  1996. 

3.  Sections  7.1  through  7.19  are 
designated  as  Subpart  A — Departmental 
Regulations,  and  a  new  Subpart  B  is 
added  to  read  as  follows: 

Subpart  A— Dapartmental  ReguiatkNis 
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Subpart  B— SupplMtMntel  Regulations 

Se<l      |l 

7.2O-7.30    (ReservedJ 

7.31  Scope  and  authority. 

7.32  Supplemental  definitions. 

7.33  Determination  of  loss  or  absence  of 
archaeological  interest. 

7.34  nt)cedural  information  for  securing 
permits. 

7.35  Permitting  procedures  on  Indian  lands. 

7.36  Permit  appeals  and  disputes. 

7.37  Hearings  and  appeals  procedures 

Subpart  B— Supplemental  Regulations 
§§7.20-7.30    (RaawrvMl] 

§  7.31    Scopa  and  authority. 

The  regulations  in  this  subpart  are 
promulgated  pursuant  to  section  10(b)  of 
the  Archaeological  Resources  Protection 
Act  of  1979  (16  U.S.C.  470ii).  which 
allows  agencies  to  develop  rules  and 
regulations  for  carrying  out  the  purposes 
of  the  Act,  consistent  with  uniform 
regulations  issued  pursuant  to  section 
10(a)  of  the  Act  (subpart  A  of  this  part). 

§  7.32    Supplamantal  definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  will  be  used: 

(a)  "Federal  land  manager"  means  the 
head  of  the  land  managing  bureau  or 
office  within  the  Department  of  the 
Interior  that  administers  the  lands  under 
consideration,  or  persons  to  whom  such 
management  authority  has  been 
officially  delegated. 

(b)  "Public  lands"  means: 

(1)  Lands  which  are  administered  by 
the  Department  of  the  Interior. 

(2)  Lands  where  responsibility  under 
this  part  has  been  delegated  to  the 
Secretary  of  the  Interior  pursuant  to 
section  3(2)  of  the  Act. 

(3)  Federal  and  Indian  lands  ^Vith 
respect  to  which  no  Federal  department, 
agency,  or  instrumentality  has  primary 
management  authority. 

(c)  For  purposes  of  section  4(c)  of  the 
Act,  a  "site  of  cultural  or  religious 
importance"  means  a  location  which  has 
traditionally  been  considered  important 
to  an  Indian  tribe  because  of  a  religious 
event  which  happened  there,  because  it 
contains  specific  natural  products  which 
are  of  cultural  or  religious  importance, 
because  it  is  the  dwelling  place  or 
embodiment  of  spiritual  beings,  because 
it  is  conducive  to  communication  with 
spiritual  beings,  or  because  it  has  other 
specific  and  continuing  significance  in 
Indian  religion  or  culture. 

(d)  "Allotted  lands"  means  lands 
granted  to  Indian  individuals  by  the 
United  States  and  held  in  trust  for  those 
individuals  by  the  United  States. 


§  7.33    Datarmination  of  loaa  or  absanca  of 
arctiaaologlcal  Intarast 

(a)  Under  certain  circumstances  a 
Federal  land  manager  may,  pursuant  to 
§  7.3(a)(5)  of  this  part,  determine 
material  remains  of  human  life,  which 
might  otherwise  be  considered  to  be 
archaeological  resources,  not  to  be,  or 
no  longer  be,  of  archaeological  interest 
and  therefore  not  to  be  archaeological 
resources. 

(b)  The  Federal  land  manager  may 
make  such  a  determination  if  he/she 
finds  that  the  remains  are  not  capable  of 
providing  scientific  or  humanistic 
understandings  of  past  human  behavior, 
cultural  adaptation,  and  related  topics. 

(c)  Prior  to  making  a  determination 
that  material  remains  are  not,  or  are  no 
longer,  archaeological  resources,  the 
Federal  land  manager  shall  ensure  that 
the  following  procedures  are  completed: 

(1)  A  professional  archaeological 
evaluation  of  archaeological  material 
remains  and  similar  materials  within  the 
area  under  consideration  shall  be 
completed,  consistent  with  the  Secretary 
of  the  Interior's  Standards  and 
Guidelines  for  Archeology  and  Historic 
Preservation  (48  FR  44716  of  September 
29, 1983)  and  with  36  CFR  Parts  60,  63, 
and  65: 

(2)  The  principal  bureau  archeologist 
or.  in  the  absence  of  a  principal  bureau 
archeologist,  the  Departmental 
Consulting  Archeologist  shall  determine 
that  the  remains  under  consideration 
cannot  contribute  to  the  resolution 
national,  regional,  or  local  questions  of 
scientific  or  humanistic  importance; 

(d)  The  Federal  land  manager  shall 
fully  document  his/her  determination 
and  the  basil  therefor. 

(e)  The  Federal  land  manager  shall 
make  public  notice  of  the  determination 
and  its  limitations,  including  any 
permitting  requirements  for  activities 
associated  with  the  materials 
determined  not  to  be  archaeological 
resources.^ 

(f)  Any  interested  individual  may 
request  in  writing  that  the  Departmental 
Consulting  Archeologist  review  any 
final  determination  by  the  Federal  land 
manager  that  certain  remains,  are  not,  or 
are  not  longer,  archaeological  resources, 
expect  in  cases  where  the  Departmental 
Consulting  Archeologist  made  the 
original  determination  in  the  absence  of 
a  principal  bureau  archeologist.  Two  (2) 
copies  of  the  request  should  be  sent  to 
the  Departmental  Consulting 
Archeologist,  National  Park  Service, 
P.O.  Box  37127.  Washington,  DC  20013- 
7127,  and  should  document  why  the 
requestor  disagrees  with  the 
determination  of  the  Federal  land 
manager.  The  Departmental  Consulting 
Archeologist  shall  review  the  request. 


and,  if  appropriate,  shall  review  the 
Federal  land  manager's  determination 
and  its  supporting  documentation.  Based 
on  this  review,  the  Departmental 
Consulting  Archeologist  shall  prepare  a 
final  professional  recommendation,  and 
shall  transmit  the  recommendation  and 
the  basis  therefor  to  the  head  of  the 
bureau  of  office  for  further 
consideration,  within  within  60  days  of 
receipt  of  the  request. 

S  7.34    Procadural  Infonnatlon  for  sacurlng 


Information  about  procedures  to 
secure  a  permit  on  public  or  Indian 
lands  can  be  obtained  from  the  Federal 
land  manager  of  the  bureau  or  office 
who  controls  the  specific  area  of  the 
public  or  Indian  lands  for  which  a 
permit  is  desired,  or  from  the  state, 
regional,  or  national  office  of  that 
bureau  or  office. 

§7.35    Parmitting  procaduraa  Of  Indtan 


(a)  If  the  lands  involved  in  a  permit 
request  are  Indian  lands,  the  appUcant 
should  submit  the  permit  application  to 
the  area  office  of  the  Bureau  of  Indian 
Affairs  that  is  responsible  for  the 
administration  of  the  lands  in  question. 
Details  of  the  application  process  are 
s{>ecified  in  S  7.6,  above. 

(b)  This  application  should  be 
accompanied  by  documentation  that  any 
necessary  Indian  consent  for  the 
archaeological  work  has  been  given.  The 
applicant  should  consult  with  the 
Bureau  of  Indian  Affairs  concerning 
procedures  for  obtaining  consent  from 
appropriate  tribal  authorities  and 
individual  Indian  landowners  as 
required  by  the  Act  and  these 
regulations. 

(c)  For  requests  for  permits,  or 
extensions  or  modifications  of  permits 
for  Indian  reservation  lands,  the  consent 
of  both  any  individual  Indian  landowner 
and  the  tribal  government  must  be 
obtained.  For  Indian  allotted  lands 
outside  reservation  boundaries,  only 
consent  from  the  individual  landowner 
is  needed.  When  multi-owner  allotted 
lands  are  involved,  consent  by  more 
than  50%  of  the  ownership  interest  is 
sufficient. 

(d)  The  issuance  of  a  permit  under  this 
part  does  not  remove  the  requirement 
for  any  other  permit  required  by  tribal 
law. 

§7.36    Parmit  appeals  and  disputaa. 

(a)  Any  affected  person  disputing  the 
decision  of  a  Federal  land  manager  with 
respect  to  the  denial  of  an  application, 
the  inclusion  of  specific  terms  and 
conditions  in  a  permit,  or  the 
modification,  suspension,  or  revocation 
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of  a  permit  may  request  the  Federal  land 
manager  to  review  the  disputed  decision 
and  may  request  a  conference  to  discuss 
the  decision  and  its  hasis. 

(b)  The  disputant,  if  unsatisfied  with 
the  outcome  of  the  review  or  conference. 
may  request  that  the  decision  be 
reviewed  at  the  next  higher 
organizational  level  within  the  bureau  or 
office  involved. 

(c)  Any  disputant  unsatisHed  with  the 
higher  level  review,  and  desiring  to 
appeal  the  decision,  pursuant  to  i  7.11  of 
this  part,  should  consult  with  the 
appropriate  Federal  land  manager 
regarding  the  existence  of  formal  bureau 
appeal  procedures.  In  the  absence  of 
bureau  appeal  procedures,  provisions  of 
43  CFR  Part  4  shall  apply. 

(d)  Any  affected  person  may  appeal 
any  professional  issues  involved  in  a 
bureau  permitting  decision,  such  as 
professional  qualifications,  research 
design,  or  other  professional 
archeological  matters  to  the  Department 
Consulting  Archeologist.  who  shall 
make  a  final  professional 
recommendation  to  the  head  of  the 
bureau  of  office  involved/This  appeal 
should  be  in  writing,  and  should  state 
the  reasons  for  the  appeal.  See  S  7.33(f) 
for  the  address  of  the  Departmental 
Consulting  Archeologist. 

§  7.37    Hearings  and  appeals  procsduras. 

(a)  Requests  for  Hearings.  Any  person 
wishing  to  request  a  hearing  on  a  notice 
of  violation  and  assessment  shall  file  a 
written,  dated  request  for  a  hearing  with 
the  Hearings  Division  (Departmental), 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203- 
1923.  The  respondent  shall  enclose  a 
copy  of  the  notice  of  violation  and  the 
notice  of  assessment.  The  request  shall 
state  the  relief  requested,  the  basis  for 
challenging  the  facts  used  as  the  basis 
for  charging  the  violation  and  fixing  the 
assessment,  and  respondent's 
preference  as  to  the  place  and  date  for  a 
hearing.  A  copy  of  the  request  shall  be 
served  upon  the  Solicitor  of  the 
Department  of  the  Interior  personally  or 
by  registered  or  certified  mail  (return 
receipt  requested],  at  the  address 
specified  in  the  notice  of  violation  and 
assessment.  Hearings  shall  be 
conducted  in  accordance  with  43  CFR 
Part  4,  Subparts  A  and  B. 

(b)  Waiver  of  right  to  a  hearing. 
Failure  to  file  a  written  request  for  a 
hearing  within  45  days  of  the  date  of 
service  of  a  notice  of  assessment  shall 
be  deemed  a  waiver  of  the  right  to  a 
hearing. 

(c)  Commencement  of  hearing 
procedures.  Upon  receipt  of  a  request 
for  a  hearing,  the  Hearing  Division 


(Departmental)  will  assign  an 
administrative  law  judge  to  the  case. 
Notice  of  assignment  will  be  given 
promptly  to  the  parties,  and  thereafter, 
all  pleadings,  papers,  and  other 
documents  in  the  proceeding  shall  be 
filed  directly  with  the  administrative 
law  judge,  with  copies  served  on  the 
opposing  party. 

(d)  Appearance  and  practice.  (1) 
Subject  to  the  provisions  of  43  CFR  1.3, 
the  respondent  may  appear  in  person. 
by  representative,  or  by  counsel,  and 
may  participate  fully  in  those 
proceedings.  If  respondent  fails  to 
appear  and  the  administrative  law  judge 
determines  such  failure  is  withoat  good 
cause,  the  administrative  law  judge 
may,  in  his/her  discretion,  determine 
that  such  failure  shall  constitute  a 
waiver  of  the  right  to  a  hearing  and 
consent  to  the  making  of  a  decision  on 
the  record  made  at  the  hearing. 

(2)  Departmental  counsel,  designated 
by  the  Solicitor  of  the  Department,  shall 
represent  the  Federal  land  manager  in 
the  proceedings.  Upon  notice  to  the 
Federal  land  manager  of  the  assignment 
of  an  administrative  law  judge  to  the 
case,  said  counsel  shall  enter  his/her 
appearance  on  behalf  of  the  Federal 
land  manager  and  shall  file  all  petitions 
and  correspondence  exchanges  by  the 
Federal  land  manager  and  the 
respondent  pursuant  to  43  CFR  7.15 
which  shall  become  part  of  the  hearing 
record.  Thereafter,  service  upon  the 
Federal  land  manager  shall  be  made  to 
his/her  counsel. 

(e)  Hearing  administration.  (1)  The 
administrative  law  judge  shall  have  all 
powers  accorded  by  law  and  necessary 
to  preside  over  the  parties  and  the 
proceedings  and  to  make  decisions  in 
accordance  with  5  U.S.C.  554-557. 

(2)  The  transcript  of  testimony,  the 
exhibits,  and  all  papers,  documents  and 
requests  filed  in  the  proceedings,  shall 
constitute  the  record  for  decision.  The 
judge  will  render  a  written  decision 
upon  the  record,  which  shall  set  forth 
his/her  findings  of  fact  and  conclusions 
of  law,  and  the  reasons  and  basis 
therefor,  and  an  assessment  of  a 
penalty,  if  any. 

(3)  Unless  a  notice  of  appeal  is  filed  in 
accordance  with  paragraph  (f)  of  this 
section,  the  administrative  law  judge's 
decision  shall  constitute  the  final 
administrative  determination  of  the 
Secretary  in  the  matter  and  shall 
become  effective  30  calendar  days  from 
the  date  of  the  decision. 

(4)  In  any  such  hearing,  the  amount  of 
civil  penalty  assessed  shall  be 
determined  in  accordance  with  this  part, 
and  shall  not  be  limited  by  the  amount 
assessed  by  the  Federal  land  manager 
under  {  7.15  of  this  part  or  any  offer  of 


mitigation  or  remission  made  by  the 
Federal  land  manager. 

(f)  Appeal.  (1)  Either  the  respondent  or 
the  Federal  land  manager  may  appeal 
the  decision  of  an  administrative  law 
judge  by  the  filing  of  a  "Notice  of 
Appeal"  with  the  Director,  Office  of 
Hearings  and  Appeals,  United  States 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203- 
1923,  within  30  calendar  days  of  the  date 
of  the  administrative  Jaw  judge's 
decision.  Such  notice  shall  be 
accompanied  by  proof  of  service  on  the 
administrative  law  judge  and  the 
opposing  party. 

(2)  Upon  receipt  of  such  a  notice,  the 
Director,  Office  of  Hearings  and 
Appeals,  shall  appoint  an  ad  hoc 
appeals  board  to  hear  and  decide  an 
appeal.  To  the  extent  they  are  not 
inconsistent  herewith,  the  provisions  of 
the  Department  Hearings  and  Appeals 
Procedures  in  43  CFR  Part  4.  Subparts  A. ' 
B,  and  G  shall  apply  to  appeal 
proceedings  under  this  Subpart  The 
decision  of  the  board  on  the  appeal  shall 
be  in  writing  and  become  effective  as 
the  final  administrative  determination  of 
the  Secretary  in  the  proceeding  on  the 
date  it  is  rendered,  unless  otherwise 
specified  therein. 

(g)  Report  service.  Copies  of  decisions 
in  civil  penalty  proceedings  instituted 
under  the  Act  may  be  obtained  by  letter 
of  request  addressed  to  the  Director, 
Office  of  Hearings  and  Appeals.  United 
States  Department  of  the  Interior,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203-1923.  Fees  for  this  service  shall  be 
as  established  by  the  Director  of  that 
Office. 

Dated:  September  19, 1965. 
P.  Daniel  Smitii. 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
[PR  Doc.  85-27060  Filed  11-13-65;  8:45  am) 
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stations.  The  intent  is.  to  investigate 
noncontBoversial  rules  which  the. 
Commission,  believes  have  eithes 
outlived  tbeii  usefiilnesSr  or  which 
impede  marketplace  dynamics  in  the  FKf 
broadcast  industry.  The  Notice  proposes 
amendments  of  ndes  which  regulate:  FM 
stereo  transmission  systems,  FBul 
subsidiaty  communications  services, 
and  safety  and  installation  requirements 
for  FM  tcansmitters. 
DATES:  Comments  be  leceived  on  or 
before  December  lA,  1S85,  reply 
comments  must  be  received  on  or  before 
December  31. 1S85. 
ADDRESS:  Federal  Cmniminicatioiis 
CommisaiAn,  Washington.  DC  20554. 
FOR  FURTTHBk  Mfcmutmm  commcT. 
Michael  A.  Lcww,  Mass  Media  Bureau. 
(20^  632^«6e0t 

SliPPLEWBWARV  MFORNMfnON: 

Usts  of  SttfafKte  is  47  CHI  P»t  7» 

Radio  broadcasting. 

Notka  at  Praf—od  Rule  Making 

In  the  matter  of  Review  of  Technical  and 
Operational  Reguiation»  of  Part  73.  Subparts 
B.  C.  and  U.  FkC  Broadcast  stations;  HM 
Docket  ab^^2& 

Adopted:  October  31, 1966. 

By  the  Commission. 

Released  November  7, 1985. 

Intradtiction 

1.  The  Commission  is  initiating  this 
proceeding  to  review  the  technical  and 
operational  requirements  of  Part  73  of 
the  Commission's  Rules  for  commercial 
and  non-commercial  FM  broadcast 
stations.  We  propose  to  remove 
technical  regulations  that  are  unduly 
burdensome  or  are  no  longer  needed  to 
prevent  inlenference.  Like  its  companion 
proceeding  for  the  AM  service,'  this 
Notice  of  Proposed  Rule  Making  (Notice) 
considers  only  technical  "quality  of 
service"  regulations  and  does  not  deal 
with  allocation  proceduiea 

2.  The  following  areas  are  considered 
in  this  proceeding: 

FM  stereophonic  sound  transmisaion. 

standacds. 
FM  subsidiary  communications 

transmission  standards, 
FM  transmission  system  standards, 
MtsceHaneous  issues. 

Each  of  these  will  be  addressed 
separately. 

FM  Stereophonic  Sound  Transmission 
Stondards 

.  3.  The  Commission  believes  that  the 
marketplace  has  sufficient  competitive 
incentives  to  encourage  broadcasters  to 


deliver  stereophonic  signal*  of  sufficient 
technical  quality  to  satisfy  their 
intended  audiences.  While  high  fidelity 
may  not  be  the  overriding  goal  of  every 
station,  licensees  recognize  that, 
especially  iu  ¥M,  Ay»  (paMty  of  thnt 
signals  is  a  significant  fector  in 
attracting  listeners.  We  believe  it  is  no 
longer  necessary  to  regulate  this  area. 
Therefore,  we  propose  to  remove  rules 
that  dictate  technical  quality  parameters 
for  stereophonic  signals. 

4.  Standards  for  FM  stereophonic 
transmissions  are  contained  iii  {  73.322 
of  the  Rules.  We  propose  to  retain  only 
those  provisions  that  prevent  false 
operation  of  cnnmimer  receiver*,  and  - 
those  provisians  neraied  to  Binit 
interference. 

5.  Applying  the  above  criteria, 
removal  of  the  following  rule  areas  is 
proposed:  The  audio  frequency  response 
limits,  the  required  phase  orientation  of 
the  left  chaimel  signal  to  the  right 
channel  signal,  the  standards  for 
separation  between  the  channeTs  of  a 
stereophonic  transmission  system,  and 
the  non-linear  cross-take  limits. 
Additionally,  the  paragraphs  concerning 
equipment  performance  measurements 
and  expanded  baseband  capabilities  for 
FN  stations  in  the  Mexican  border  area 
would  be  cemoved,  having  been 
rendered  moot  by  other  Commission 
actions.' 

6.  Currendy,  the  Rulea  allow  oniy  one 
FM  stereophonic  transmission  method. 
We  propose  that  any  alternate  form  of 
stereophonic  transmission  should  be 
allowed  as  long  as  the  operation  of 
receivers  designed  for  the  current 
method  is  not  compromised.  (This 
apinxiach  was  recendy  adopted  in  the 
TV  multichanHei  sound  proceeding, 
Docket  23123,  48  FH  18106.  April  27, 
1984.)  The  proposal  would  protect  FM 
receivers  desi^ied  fior  ceception  of  the 
current  standard,  but  wooM  not  impede 
the  opportunity  formark^place 
advances  in  technology.  Thus,  we  seek 
comments  on  the  provisianv  detailed  in 
the  attached  appendix  ()  73.322^. 

FM  Subsidiary  Communications 
Transmission  Standards 

7.  In  addition  to  the  main  channel 
programming,  FM  stations  can  provide 
subsidiary  communications  services 
through  the  use  of  anchillary  signals  (FM 
multiplex  subcarriers).  Section  73.319 
sets  the  technical  standacds  for 
subsidiary  communicatioQs-  services  to 
protect  the  quality  of  the  main  channel 


'  See  MM  Docket  aS-I2S.  SO  FB  23151).  May  31. 
1R85. 


'  Equipment  parformance  iiieaaureinent».far  FM 
stations  were  amended  in  General  Docket  83-114, 
49  FR  48305.  December  7. 1984.  Expanded  baseband 
capabilities  fbr.FM'gtatloni  in  the  Mexican  bordBr 
area  were  provided  for  in  an  CMer.  SD  FR  1534 
Ianuar>'  n,  1966. 


tranamisuons.  As  described:  above  for 
stereophonic  su^icient  quality 
incentives  for  subsidiary  services. 

8.  We  propose  to  remove  the 
restrictions  regarding  the  allowable 
forms  of  modulation  foe  sobcarrier 
operation  and  the  limitations  on  the 
amount  of  permitted  crosstalk  ia  the 
main  broadcast  channel  bom.  the 
subsidiary  services.  This  action  would 
provide  broadcasters  the  freedom  to 
operate  their  subcarries  as  they  see  fU. 
while  not  introducing  additional 
interference  concerns.  (The  rule  in 

S  73.1225,  concerning  cross-talk 
measurement  data  would  also  be 
removed  for  consistency.)'  The 
provisions  concerning  bandwidth 
limitations  and  the  installation  of 
subcarrier  equipment  in  the 
transmission  system  are  also  proposed 
for  removal  because  diey  are  repeated 
elsewhere  in  the  Commissioo's  Rubs.* 
Finally,  as  shown  in  the  attached 
appendix,  the  sectiaq^  wotdd  be 
editorially  amended  to  remove 
ambiguity. 

FM  Transmission  System  Requirements 

9.  Section  73.317  contains 
requirements  for  the  installation  of 
transmission  systems,  inrlnHing  safety 
requirements.  The  Commission's  safety 
requirements  were  written  years  ago. 
when  many  broadcasters  designed  and 
built  their  own  transmission  systems. 
Today,  nearly  all  broadcasters  acquire 
their  transmission  system  equipment 
from  manufacturers  who  must  meet  the 
safety  requirements  imposed  by  other 
regulatory  agencies.  Thus,  it  is  our  view 
that  the  safety  requirements  of  S  73.317 
are  unwarranted  and  we  therefore 
propose  their  removal.  This  proposal  is 
analogous  with,  the  Comimssion's 
proposed  removal  of  similar 
requirements  for  the  AM  service.  In  that 
proceeding,  we  stated  that  other 
Agencies,  both  Federal  and  State,  can 
more  appropriately  re^date  in  this  area 
[See  n.  1,  supra]. 

10.  Section  7T.3T7  also  contains 
requirements  for  the  dectrical 
properties  of  the  transmitter.  Many  of 
these  requirements  are  no  longer 
applicable  due  to  recent  Commission 
actions  and  none  are  necessary  for  the 
prevention  of  interforenee.  For  instance, 
a  trsismittsr  is  required  to  be  designed 
so  as  to  prevent  overheating.  This 
requirement  and  siraiiiv  electrical 
design  requirements  are  not  essential 
FCC  rules  and  are  proposed  for  removal 
Therefore,  only  the  emission  limilatian 
requirements  of  §  73.317,  which  are 


'  See  a  73.317  and  ZlOOl  reapectiveiy  of  tbr 
Commission's  Rules. 
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necessary  to  prevent  interference,  would 
be  retained. 

Miscellaneous  issues 

11.  The  Conunission  proposes  to 
clarify  inconsistent  rule  sections  and  to 
remove  rules  that  overlap.  This  follows 
our  objective  of  stremlinging  the  Rules 
as  much  as  possible,  while  continuing  to 
meet  our  regulatory  responsibility  as 
described  in  the  Communications  Act  of 
1934,  as  amended.  For  example,  §73.318, 
FM  antenna  system,  informs  applicants 
that  their  antenna  systems  should  be 
designed  to  minimize  shadowing 
problems.  This  necessary  information  is 
already  stated  in  §  73.315.  Thus,  we 
propose  to  remove  the  repetition  of  this 
rule  from  S  73.316. 

12.  Section  73.293  allows  licensees  to 
transmit  subcarriers  without  further 
authority  from  the  Conunission,  but  it 
lists  the  services  these  subcarriers  may 
provide.  Because  of  continual  technical 
advances,  this  list  may  not  be  all 
encompassing  and  may  in  fact  limit  such 
advances  by  requiring  that  a  proposed 
new  service  seek  a  waiver  of  the 
existing  rule.  Therefore,  we  propose  this 
rule's  deletion  to  allow  licensees 
maximum  flexibility  in  their  subcarrier 
operations.  Additionally,  we  propose  to 
remove  technical  rules  for 
noncommercial,  educational  FM  stations 
that  duplicate  those  of  commercial  FM 
stations.  Instead,  we  will  refer  these 
licensees  to  the  applicable  sections  of 
Subpart  B. 

13.  We  encourage  all  interested 
parties  to  comment  not  only  on  the 
specific  proposed  amendments  detailed 
above  but  also  to  comment  on  other 
related  technical  issues  which  are 
within  the  scope  of  this  proceeding. 

Regulatory  Flexibility  Act  Initial 
Analysis 

/.  Reason  for  Action 

The  reason  for  this  review  is  to 
determine  the  relevance  of  current 
Commission  rules  concerning  FM 
broadcast  transmission  quality  in  light 
of  expanding  marketplace  competition 
and  to  consider  whether  these  rules 
should  be  revised  or  eliminated.  This 
review  also  considers  the  elimination  of 
FM  safety  rules  which  are  under  the 
jurisdiction  of  other  Agencies. 

//.  The  Objective 

This  action  is  proposed  to  allow  the 
FM  broadcast  service  to  operate  in  a 
vigorous  marketplace  environment,  and 
to  delete  unnecessary  rules  and  policies. 


///.  Legal  Basis 

Sections  4,  303,  and  403  of  the 
Communications  Act  of  1934,  as 
amended. 

IV.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Affected 

There  are  approximately  3,801 
commercial  FM  stations,  and  1,194 
noncommercial  FM  stations  in  the 
United  States.  We  expect  no  negative 
impact  for  these  stations,  as  we  are  not 
mandating  any  new  requirements  or 
showings.  Interference  should  not 
increase  as  a  result  of  this  action. 

V.  Recording,  Record  Keeping,  and 
Other  Compliance  Requirements 

None. 

V7.  Federal  Rule  Which  Overlap, 
Duplicate,  or  Conflict  With  this  Rule 

None. 

VII.  Any  Significant  Alternatives 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  the  Stated 
Objective 

None. 
Paperwork  Reduction  Act  Statement 

14.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwoii  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection,  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Ex  Parte  Consideradons 

15.  For  purposes  of  this  non-restricted 
notice  and  conunent  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments/pleadings  and  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  must  prepare  a 
written  summary  of  that  presentation; 


on  the  day  of  oral  presentation,  that 
written  summary  must  be  served  on  the 
Commission's  Secretary  for  inclusion  in 
the  public  file,  with  a  copy  to  the 
Commission  ofHcial  receiving  the  oral 
presentation.  Each  ex  parte  presentation 
described  above  must  state  on  its  face 
that  the  Secretary  has  been  served,  and 
must  also  state  by  docket  number  the 
proceeding  to  which  it  relates.  See 
generally,  §  1.1231  of  the  Commission's 
Rules,  47  CFR  1.1231. 

16.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  flle  comments  on  or  before 
December  16, 1985,  and  reply  comments 
on  or  before  December  31, 1985.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
five  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
participants  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  an  original  plus  nine  copies 
must  be  filed.  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  Dockets 
Reference  Room  (Room  239)  of  the 
Federal  Communications  Commission, 
1919  M  Street  NW.,  Washington.  DC 
20554. 

Ordering  Clauses 

17.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  advanced  herein. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
cause  a  copy  of  this  Notice  of  Proposed 
Rule  Making,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  paragraph  603(a]  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601  et  seq., 
(1981)). 

18.  Accordingly,  it  is  proposed, 
pursuant  to  the  authority  contained  in 
sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
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amended.,  that  Part  73  of  the 
Commissioa's  Rules  be  amended  as  set 
forth  in  the  attached  Appendix. 

19.  Further  ink^rmation  on  this 
proceeding  may  be  obtained  by 
contacting  Michael  A.  Lewis,  Mass 
Media  Bureau,  at  (202)  632p-G66a 
Federal  Communications  CommiBsion. 
WiNiain  |.  Tricarico, 
Secretary. 

Appendix. 

PART  73— [AMENDED] 

It  is  proposed  to  amend  Title  47  CFR 
Part  73  as  follows: 

1.  The  authority  citation  for  Part  73 
would  continue  to  read  as  follows: 

Aurhority:  47  U.S.C.  154  and  303. 

2. 47  CFR  73.293  wouU  be  revised  in 
its  entirety  to  read  as  follows: 

§73.293    UeeotHMimmiplexsabcaiTiers. 

Licensees  of  FM  broadcast  stations 
may  transmit,  without  further 
Commission  authorization,  subcarrier 
communication  services  in  accordance 
with  the  provisions  of  §5  73.319  and 
73.322. 


§73.316    [Ameratetf} 

3.  47  CFR  73.316,  FM  antenna  systems, 
would  be  amended  by  removing     ' 
paragraph  (b)  and  by  redesignating 
paragraphs  (c)  through  (jj  as  para^aphs 
(b)  through  (i)  respectively. 

4.  47  CFR  73.317  would  be  revised  m 
its  entirety  to  read  as  follows: 

§73.317    FMtranaroinkMi  system  wniaeion 


(a)  FM  broadcast  stations  employing 
transmitters  audiorized  after  January  1, 
1960,  must  maintain  the  bandwidth 
occupied  by  their  emissions  in 
accordance  with  the  specifications 
detailed  below,  FM  broadcast  stations 
employing  transmitters  installed  or  type 
accepted  before  January  1, 1960,  must 
achieve  the  highest  degree  of 
compliance  widi  these  specifications 
practicable  with  their  existing 
equipment.  In  either  case,  should 
harmful  interference  to  other  authorized 
stations  occur,  the  licensee  will  be 
required  to  take  such  further  steps 
necessary  to  eliminate  the  interference. 

(b)  Any  emission  appearing  on  a 
frequency  removed  from  the  carrier  by 
between  120  kHz  And  240  kHz  inclusive 
must  be  attenuated  at  least  25  dB  below 
the  level  of  the  unmodulated  carrier. 
Compliance  with  this  requirement  will 
be  deemed  to  show  the  occupied 
bandwidth  to  be  240  kHz  or  less. 

(c)  Any  emission  appearing  on  a 
frequency  removed  from  die  carrier  by 
more  than  240  kHz  and  up  to  and 


including  800  kHz  must  be  attenuated  at 
least  35  dB  below  the  level  of  the 
unmodulated  carrier. 

(d)  Any  emission  appearing  on  a 
frequency  removed  from  the  carrier  by 
more  than  600  kHz  must  be  attenuated 
at  least  43  +  10  Logio  (Power,  in  watts) 
dB  below  the  level  of  the  unmodulated 
carrier,  or  80  dB,  whichever  is  the  lesser 
attenuation. 

5.  47  CFR  73.319  would  be  amended 
by  revising  paragraph  (b);  by  removing 
paragraphs  (e),  (f).  and  (g);  and  by 
redesignating  paragraphs  (h)  and  (i)  as 
new  paragraphs  (e)  and  (f)  respectively 
and  revising  new  (e)  and  (f)  to  read  as 
following: 

§73.319    nt  multiplex  sut>carrier 
transmission  tectinical  i 


(b)  Modulation.  Any  form  of 
modulation  may  be  used  for  subcarrier 
operation. 

•        •        ♦        ♦        • 

(e)  Stations  installing  multiplex 
subcarrier  transmitting  equipment  must 
ensure  the  proper  suppression  of 
spurious  or  harmonic  radiations.  See 
9§  73.1590  and  73.1690.  If  the  subcarrier 
operation  causes  the  station's 
transmissions  to  not  comply  with  the 
technical  provisions  for  I^  broadcast 
stations  or  causes  harmful  interference 
to  other  communication  services,  the 
licensee  or  permittee  may  be  required  to 
correct  the  problem  and  verify  tihe 
results  by  measurements. 

(f)  Stations  providing  subsidiary 
communications  subcarriers  must  have 
the  means  Cor  monitoring  those 
communications  to  determine 
compliance  with  all  applicable  rules  and 
policies. 

6.  47  CFR  73.322  would  be  revised  in 
its-entirety  to  read  as  follows: 

§  73.322    FM  stereophonic  sound 
transmission  standards. 

(a)  An  FM  broadcast  station  may  not 
use  19,090  Hz  ±  20  Hz,  as  the 
stereophonic  pilot  frequency  unless  the 
following  parameters  are  met 

(1)  The  modulating  signal  for  the  main 
channel  consists  of  the  sum  of  the  right 
and  left  signals. 

(2)  The  pilot  subcarrier  at  19,000  Hz  ± 
20  Hz,  must  frequency  modulate  the 
main  carrier  between  the  hmits  of  6000 
Hz  and  7500  Hz  deviation. 

(3)  The  stereophonic  subcarrier  must 
be  the  second  harmonic  of  the  pilot 
subcarrier  and  must  cross  the  time  axis 
with  a  positive  slope  simultaneously 
with  each  crossing  of  the  time  axis  with 
a  positive  by  the  pilot  subcarrier. 

(4)  Amplitude  modulation  of  the 
stereophonic  subcarrier  must  be  used. 


(5)  The  stereophonic  subcarrier  must 
be  suppressed  to  a  level  less  than  750 
Hz  deviation. 

(6)  The  modulating  signal  for  the 
stereophonic  subcarrier  must  be  equal  to 
the  difference  of  the  1^  and  right 
signals. 

(7)  The  following  modulation  levels 
apply: 

(i)  When  a  signal  exists  in  only  one 
channel  of  a  two  channel  (biphonic) 
sound  transmission,  modulation  of  the 
carrier  by  audio  components  within  the 
baseband  range  of  50  Hz  to  15,000  Hz 
may  not  exceed  33.759  Hz  deviation  and 
modulation  of  the  carrier  by  the  sum  of  * 
the  ampUtude  modulated  subcarrier  in 
the  baseband  range  of  23,000  Hz  may 
not  exceed  33,750  Hz  deviation. 

(ii)  When  a  signal  exists  in  only  one 
charmel  of  a  stereophonic  sound 
transmission  having  more  than  one 
stereophonic  subcarrier  in  the  baseband, 
ther  modulation  of  the  carrier  by  audio 
components  within  the  audio  baseband 
range  of  50  Hz  to  15,000  Hz  may  not 
exceed  27,750  Hz  deviation  and 
modulation  of  the  carrier  by  the  sum  of 
all  subchannel  components  within  the 
baseband  range  of  23,000  Hz  to  99,000 
Hz  may  not  exceed  39,750  Hz  deviation. 

(b)  Stations  transmitting  stereo,  but 
not  using  the  method  described  in  (a), 
must  limit  the  main  carrier  deviation 
caused  by  any  modulating  signals 
occupying  the  band  19,000  Hz  ±  20  Hz 
to  125  Hz. 

(c)  All  stations,  regardless  of  the 
stereophonic  transmission  system  used, 
must  not  exceed  die  maximum 
modulation  Umits  specified  in 

§  73.1570(b)(2). 

7.  47  CFR  73.558  would  be  revised  in 
its  entirety  to  read  as  follows: 

§  73.558    IndicaUns  instruments. 

The  requirements  for  indicating 
instruments  described  in  §  73.256  ate 
applicable  to  all  educational  FM 
broadcast  stations  licensed  with  a 
transmitter  power  greater  than  10  watts. 

8.  47  CFR  73v597  would  be  revised  in 
its  entirety  to  read  as  follows: 

§73.597    FM  stereophonic  seuntf 
Ivoadeastin^ 

A  noncommerciaf  educational  FM 
broadcast  station  may,  without  specific 
authority  from  the  FCC,  transmit 
stereophonic  sound  programs  upon 
installation  of  stereophonic  sound 
transmitting  equipment  under  the 
provisions  of  §5  2.1001,  73.322,  and 
73.1590  of  die  Commission's  Rules.  I 
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§73.1225    [Amended] 

9.  47  CFR  73.1225.  Station  inspections 
by  FCC.  would  be  amended  by  removing 
paragraph  (c](2)(iii). 

|FR  Doc.  85-27052  Filed  11-13-85;  8:45  aqt] 

B4U.ING  CODE  •7t2-«1-«l 


47  CFR  Part  87 

(PR  Docket  No.  85-292;  RM  4993] 

Digital  Administrative  Communications 
in  the  Aviation  Service;  Extension  of 
Time 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 

summary:  This  document  extends  the 
comment  and  reply  comment  periods  on 
proposed  rules  to  permit  transmission  of 
administrative  messages  on 
aeronautical  enroute  h-equencies.  This 
action  was  initiated  by  a  petition  from 
the  Federal  Aviation  Administration  and 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA). 
DATE:  Comments  must  be  received  on  or 
before  January  6, 1986.  reply  comments 
must  be  received  on  or  before  January 
20. 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  De Young.  Private  Radio 
Bureau,  (202)  632-7175. 
SUPPl£MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  87 

.  Communications  equipment. 
Aeronautical  stations. 

Order 

In  the  matter  of  amendment  of  Part  87  of 
the  Rules  to  Provide  for  Digital 
Administrative  Communications  in  the 
Aviation  Service;  PR  Docket  No.  85-292.  RM 
4993. 

Adopted:  November  1, 1985. 
Released:  November  5, 1985. 

1.  By  letters  dated  October  28. 1985. 
the  Federal  Aviation  Administration  and 
the  Aircraft  Owners  and  Pilots 
Association  (AOPA)  have  each 
requested  an  extension  of  time  within 
which  to  file  comments  in  this 
proceeding  (50  FR  41177).  Comments  are 
now  due  on  November  7. 1985.  and  reply 
comments  on  November  15. 1985. 

2.  Good  cause  has  been  shown  in 
support  of  the  requests.  The  FAA 
requires  more  time  to  assess  the  impact 
of  the  proposed  rule  amendments  in 
light  of  the  September  1985  ICAO 
Communications/Operations  Divisional 
Meeting.  AOPA  also  requires  time  to 


acquire  the  technical  expertise 
necessary  to  assess  the  proposal  in 
terms  of  spectral  efficiency.  Because  of 
the  fundamental  issues  involved  in  this 
proposal,  a  sixty  day  extension  as 
requested  by  AOPA  is  reasonable. 

3.  Accordingly,  the  time  within  which 
to  nie  comments  in  PR  Docket  No.  85- 
292  is  extended  to  January  6. 1986  and 
the  time  for  filing  reply  comments  to 
January  20. 1986.  Authority  for  this 
action  is  delegated  to  the  Chief.  Private 
Radio  Bureau,  by  §  0.331  of  the 
Commission's  rules. 

Federal  Communications  Commission. 

Michael  TJ4.  Fitch, 

Acting  Chief,  Private  Radio  Bureau. 

[FR  Doc.  85-27055  Filed  11-13-85;  8:45  amj 

nUJNG  CODE  S712-01-M 

DEPARTMENT  OF  COIMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1, 672,  and  675 
[Docket  No.  51180-5180] 

Foreign  Fishing,  Groundfish  of  the  Gulf 
of  Alaska,  Groundfish  of  the  Bering 
Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Conunerce. 

ACTION:  Notice  of  preliminary  1986 
initial  specifications  for  groundfish; 
request  for  comments. 

summary:  NOAA  proposes  1986  initial 
apportionments  of  optimum  yields  for 
each  category  of  groundfish  in  the  Gulf 
of  Alaska,  and  initial  specifications  of 
total  allowable  catches  and  initial 
apportionments  for  each  category  of 
groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  area.  This  action  is 
necessary  to  provide  the  public  with  the 
Secretary  of  Commerce's  preliminary 
determination  of  the  initial 
apportionments  and  to  obtain  public 
comment  on  the  appropriateness  of 
those  apportionments.  On  the  basis  of 
comments  received,  and  after 
consultation  with  the  North  Pacific 
Fishery  Management  Council  (Council), 
the  Secretary  will  make  1986  initial 
apportionments  providing  for  proper  and 
full  utilization  of  the  groundfish 
resources. 

DATE:  Comments  are  invited  until 

December  16, 1985. 

ADDRESS:  Comments  should  be  sent  to 

Robert  W.  McVey,  Director,  Alaska 

Region,  National  Marine  Fisheries 

Service,  P.O.  Box  1668,  Juneau.  AK 

99802. 


FOR  FURTHER  INFORMATION  CONTACT 

Ronald  J.  Berg  (Fishery  Management 
Biologist.  NMFS),  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Background 

Optimum  yields  (OYs)  for  groundfish 
species  in  the  Gulf  of  Alaska  are 
established  by  the  fishery  management 
plan  (FMP)  for  Groundfish  of  the  Gulf  of 
Alaska.  This  FMP  was  developed  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  Part  672.  Total 
allowable  catches  (TACs)  in  the  Bering 
Sea  and  Aleutian  Islands  area  are 
established  for  groundfish  species  by 
the  FMP  for  Groundfish  of  the  Bering 
Sea  and  Islands  Area.  This  FMP  was 
also  developed  under  the  Magnuson  Act 
and  is  implemented  by  regulations 
appearing  at  50  CFR  611.93  and  Part  675. 
The  sum  of  the  TACs  for  all  species 
must  fall  within  the  established  OY 
range  for  these  species  of  1.4-2.0  million 
metric  tons  (mt). 

The  OYs  and  TACs  are  apportioned 
initially  among  domestic  annual 
processing  (DAP),  joint  venture 
processing  (JVP).  reserves,  and  total 
allowable  level  of  foreign  fishing 
(TALFF)  for  each  species  under 
§§  611.92  and  672.20(a)(2)  for  the  Gulf  of 
Alaska  and  under  §§  611.93  and  675.20 
(a)(4)  and  (a)(5)  for  the  Bering  Sea  and 
Aleutian  Islands  area.  DAP  amounts  are 
intended  for  harvest  by  U.S.  fishermen 
for  delivery  and  sale  to  U.S.  processors. 
JVP  amounts  are  intended  for  joint 
ventures  in  which  U.S.  fishermen  deliver 
their  catches  to  foreign  processors  at 
sea.  The  reserves  for  the  Gulf  of  Alaska 
are  20  percent  of  the  OY  for  each 
species  category.  These  amounts  are  set 
aside  for  possible  reapportionment  to 
DAP  and/or  to  JVP  if  the  initial 
apportionments  prove  inadequate.  The 
reserve  for  the  Bering  Sea  and  Aleutian 
Islands  area  is  a  single,  nonspecific 
amount,  equal  to  the  sum  of  15  percent 
of  the  TAC  for  each  species  category. 
This  reserve  may  also  be  reapportioned 
to  DAP  and/or  to  JVP  if  needed. 
Reserves  which  are  not  reapportioned  to 
DAP  or  JVP  may  be  reapportioned  to 
TALFF  at  any  time  during  the  year. 

Under  SS  611.92.  611.93.  672.20(a)(2). 
and  675.20(a)(4).  the  initial  amounts  of 
DAP  and  JVP  will  be  determined  each 
year  by  the  Director.  Alaska  Region, 
NMFS  (Regional  Director).  The  DAP  and 
JVP  amounts  must  equal  the  actual  DAP 
and  JVP  of  the  previous  year  plus  any 
additional  amounts  the  Regional 
Director  projects  will  be  used  by  the 
U.S.  fishing  industry  during  the  coming 
fishing  year,  not  to  exceed  the  optimum 
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yield  (OY).  These  additional  amounts 
will  reflect  as  accurately  as  possible  the 
projected  increases  in  U.S.  processing 
and  harvesting  capacity  and  the  extent 
to  which  U.S.  processing  and  harvesting 
will  occur  during  the  coming  year.  These 
projections  will  be  based  upon  the  latest 
reliable  information  that  is  available, 
including  industry  surveys,  market  data, 
and  stated  intentions  by  representatives 
for  the  U.S.  Hshing  industry. 

The  Council  reviewed  preliminary 
information  about  the  status  of  stocks  in 
both  management  areas.  This 
information  was  presented  to  the 
Council  and  its  Advisory  Panel  and 
Scientific  and  Statistical  Committee  by 
the  Council's  Plan  Teams  during  the 
September  24-26, 1985,  Council  meeting. 

Gulf  of  Alaska 

The  apportionments  of  the  OYs 
proposed  here  (Table  1)  may  be 


inconsistent  with  some  of  the  OYs 
currently  in  the  FMP.  The 
apportionments  proposed  here  are 
based  on  the  1986  ABC  amounts 
resulting  from  the  most  recent  scientific 
information  on  the  status  of  the  Gulf  of 
Alaska  groundfish  stocks.  Based  on  this 
new  information,  the  Council  may 
propose  to  adjust  the  OYs  for  various 
groundfish  species  by  FMP  amendment. 
The  amounts  of  DAP  and  JVP  shown 
in  Table  1  reflect  amounts  proposed  to 
be  adopted  by  the  Council  and  which 
the  Council  has  also  submitted  to  the 
public  for  review  and  comment  in  its 
October  3. 1985,  letter.  The  amounts  of 
reserve  and  TALFF  shown  in  Table  1 
may  differ  from  those  initially  proposed 
by  the  Council.  The  DAP  and  JVP 
amounts  proposed  for  1986  are  the 
amounts  projected  to  be  harvested  in 
1985.  At  this  time  the  Regional  Director 
does  not  know  the  projected  increases 


-  in  U.S.  processing  and  harvesting 
capacity  and  the  extent  to  which  U.S. 
processing  and  harvesting  will  occur 
during  the  coming  year.  Such 
information  will  be  obtained  from  the 
public  comments  on  this  notice  and  the 
Council's  letter.  The  sums  of  the  DAP. 
JVP,  reserve,  and  TALFF  for  each 
species  do  not  necessarily  equal  the  OY. 
In  some  cases.  TALFF  is  zero,  because 
certain  species  are  expected  to  be  fully 
utilized  by  U.S.  fishermen.  In  other 
cases,  the  depressed  condition  of  certain 
species  warrants  allocations  that  are 
less  than  the  OY.  OYs  can  only  be 
changed  under  the  FMP  by  plan 
amendment.  The  Council  may 
recommend  that  the  Regional  Director 
only  allocate  bycatches  of  those  species 
for  operational  purposes  even  though 
the  numerical  OY  may  indicate  greater 
amounts  are  available. 


TABLE  1. -PRELIMINARY  ABCS,  DAPS,  JVPS.  AND  TALFFS  OF  GROUNDFISH  (MT)  FOR  THE  WESTERN/CENTRAL  (W/C),  WESTERN  (W)    CENTRAL  (C) 
TrQcSnT"   ^    ^  R^'^^^JO"^  AREAS,  AND  IN  THE  WEST  YAKUTAT  (W/Yk),   EAST  YaKUTAT  (E/Yk),  AND  CENTRAL  SOUTHEAST  OUTS.DE 

(CSEO)  Districts,  and  in  All  of  the  Gulf  of  Alaska  (G-W).  0Y=DAH+ RESERVE + TALFF;  DAH=DAP+JVP. 


Species  and  regutatoiy  area  ■ 


Pollock: 

W/C. 

E 


Pacific  CO* 

W 

C 

E 

Flounders: 

W 

c 


0Y« 


Pacific  ocean  parch: 

W 

c 

E 

Sablefish: 

w 

c ,. 

W/Yk , 

E/Yk .., 

=  CSEO 

Atka  mackerd: 

W , 

C 

E 

Other  rocktish: 

CSEO 

G-W 

Thomyhead:G-W. 
Squid:  G-W 
Other  species  G-W... 


•  w 


305.000 
16.600 

16,560 

331,540 

9.900 

10,400 

14,700 

8,400 

1.302 

-  3.906 

875 

1.670 
3.060 
1,660 
1,135 
1.135 

4,678 
500 

100 

600 

4,400 

3.750 

5.000 

22.460 


1966  A8C 


100.000 
16,600 

37,500 
76,000 
22.500 

23.000 

101.000 
17,000 

3.500 
4.000 
5.500 

1.760-3,520 
6.080-12.160 
•2,210-4.420 


1986 
DAP 


2.450-4.900 

4.678 
0 
0 

600 

1.700 

3.750 

4,000 

•Unknown 


10,000 
1 

3.000 

1.300 

60 

30 
20 
40 

1.300 
100 
40 

2.100 
3.800 
2,600 


1966  JVP 


■3.000 

0 
0 
0 

600 

340 

50 

10 

20 


longitude  by  regulatkw.  See  figure  1  ol  J  11.92  for  descrvtion  of  regulatory  areas  and  districts. 


•70,000 
0 

300 
4,000 

0 

600 

1.200 
0 

10 

20 

0 

0 
0 
0 


Reserve' 


300 

5 
0 

0 
15 

5 

10 

2.300 


•20,000 
3.320 

3,312 
6.780 
1.980 

2.080 
2.940 
1,680 

260 
781 
175 

334 
612 
336 


TALFF 


936 

100 
20 

0 

880 

750 

1,000 

4,492 


•0 
13^79 

9,948 

2.600 

0 

200 

250 

0 

•0 

•0 

0 

0 
0 
0 


0 
0 
0 

0 

0 

2.945 

3,980 

•Unknown 


'  Foreign  Hshmg  is  prohibited  east  ol  140" 

•  From  50  FR  32071.  August  8.  1965  -  

'  Implementing  regulations  require  a  reserve  of  20  percent  of  OY  for  each  species  The  polkjck  reseroe  is  20  oercanl  of  the  1  am  ABT  («>.  i..)t 
;  This  an^nmenl  is  constrained  by  the  1986  estimate  of  ABC.  JVP  derniSTl985  ias  234^,^1  '^  '"•  *"*^ 

'  Wait  YikutTarS  EasrYakutlTDtSr^ts^ombi?^^^  '**^  s^nificanHy  tower  in  past  years  to  mKiimize  incidental   catches  of  both  prohArted  and  fully  utifcnd  speoes 

•  East  Yakutat  and  Cental  Southeast  Outside  Distncts  combined 

Unknown,  OY,  determined  by  formula,  equals  5  percent  of  the  sum  of  the  OYs  of  the  specified  species. 


The  Gulf  of  Alaska  Plan  Team's  stock 
status  report  and  1986  recommendations 
are  summarized  as  follows: 

Pollock — The  biomass  is  projected  to 
decline  to  about  445,000  mt  for  1986,  well 
below  the  threshold  level  (the  level 
below  which  strong  year  classes  will  not 
be  produced)  of  600,000  to  700,000  mt. 


The  acceptable  biological  catch  (ABC) 
may  be  no  more  than  100.000  mt.  but 
could  be  set  lower  to  maximize  the 
potential  for  reproductive  success  by  the 
declining  but  dominant  1978  and  1979 
year  classes  during  the  1986  spawning 
season. 


The  pollock  reserve  in  the  Western/ 
Central  area  is  therefore  calculated  as 
20  percent  of  the  ABC  rather  than  as  20 
percent  of  the  OY.  The  ABC  is 
substantially  reduced  from  the  OY  and 
to  calculate  the  reserve  as  20  percent  of 
the  OY  would  be  misleading. 
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Pacific  cod— The  ABC  is  estimated  to 
be  136.000  mt  in  all  areas.  In  previous 
years,  the  OY  has  been  set  lower  than 
the  ABC  to  limit  catches  of  Pacific 
halibut.  The  1985  OY  was  80,000  mt. 
with  distribution  among  the  Western. 
Central,  and  Eastern  area  of  16.560, 
33,540,  and  9.900  mt.  respectively.  These 
amounts  are  more  than  doubled  in  these 
proposed  specifications  for  1986. 

Flounder — The  ABC  is  estimated  to  be 
equal  to  the  maximum  sustained  yield 
(MSY)  of  141.000  mt.  because  the  stocks 
are  in  good  condition  due  to  high 
biomass  and  relatively  low  exploitation 
rates.  In  previous  years,  the  OY  has 
been  set  at  50  percent  of  the  equilibrium 
yield  (EY)  to  limit  catches  of  Pacific 
halibut.  The  1965  OY  is  33.500  mt,  with 
the  distribution  among  the  Western. 
Central,  and  Eastern  areas  of  10,400. 
14,700.  and  8,400  mt,  respectively.  These 
amounts  are  substantially  increased  as 
proposed  for  1986. 

Pacific  ocean  perch — The  condition  of 
Pacific  ocean  perch  remains  depressed. 
No  changes  in  harvestable  amounts  of 
Pacific  ocean  perch  from  1985  amounts 
are  recommended  for  any  regulatory 
area. 

SablefisJi— The  ABC  is  estimated  to 
be  between  the  lower  range  of  12,500  mt 
and  the  maximum  upper  range  of  25,000 
mt.  The  biomass  in  the  Gulf  of  Alaska  is 
estimated  to  be  516,000  mt.  A  large 
portion  of  this  biomass  is  attributed  to  a 
large  1980  or  1981  year  class.  The 
Council  will  consider  additional 
resource  status  information  for  this 
species  at  its  December  1985.meeting. 
The  20  percent  reserve  of  sablefish  in 
the  East  Yakutat  and  Central  Southeast 
Outside  districts  combined  is  proposed 
to  be  immediately  released  to  DAP  by 
this  action.  DAP  is  proposed  as  3,000  mt 
which  exceeds  the  OY  of  2,570  mt  for 
these  districts. 

Atka  mackerel— The  biomass  is 
estimated  to  be  36.000  mt  throughout  the 
Western  and  Central  regulatory  areas. 
The  stock  continues  to  be  depressed 


with  no  apparent  recruitment  in  the 
Central  or  Eastern  regulatory  areas.  No 
new  information  exists  to  warrant  a 
change  in  harvestable  amounts  in  any  of 
the  areas. 

Other  rockfish — Generally  the 
condition  of  rockfish  is  depressed 
throughout  the  Gulf  of  Alaska.  The  best 
estimate  of  ABC  for  "other  rockfish"  in 
the  Central  and  Western  areas  is  1,700 
mt.  No  data  are  available  to  estimate 
ABC  for  all  of  the  Eastern  area.  The  1985 
OY  was  5,000  mt,  but  Amendment  14  (50 
FR  43193,  October  24, 1965]  created  two 
OYs:  600  mt  in  the  Central  Southeast 
Outside  district  and  4,400  mt  in  the  rest 
of  the  Eastern  area. 

Thomyhead  rockfish — ^The  biomass  is 
estimated  to  be  21,000  mt  in  the  Western 
and  Central  regulatory  areas.  No 
information  is  available  to  warrant 
changing  the  Gulf-wide  harvestable 
amounts.  The  MSY  is  estimated  to  be 
3,750  mt.  No  data  are  available  to 
estunate  ABC.  Relative  to  the  1984 
biomass  estimates,  MSY  is  quite 
conservative.  No  change  in  the  harvest 
level  from  the  OY  is  warranted  at  this 
time. 

Squid— No  information  is  available  to 
warrant  changing  the  status  of  squid. 

Other  species — FMP  procedures 
specify  that  OYs  for  this  group  be  set  at 
5  percent  of  the  sum  of  OYs  established 
for  the  designated  species  categories. 

Bycatch— the  results  of  the  NMFS 
industry  survey  may  show  that  U.S. 
fishermen  intend  to  harvest  certain 
species  in  excess  of  the  initial 
specifications  of  DAP  and  up  to  the 
amount  that  would  result  if  the  full  20 
percent  reserve  were  reapportioned  to 
DAP.  Because  reapportioning  the  entire 
reserve  to  DAP  would  result  in  zero 
amounts  being  available  to  JVP  or 
TALFF,  comments  are  also  invited  on 
appropriate  bycatch  amounts  that  might 
be  required  to  operationally  support  JVP 
or  TALFF  fisheries  targeting  on  other 
groundfish  species. 


Halibut — ^The  final  rule  implementing 
Amendment  14  to  the  Gulf  of  Alaska 
Groundfish  FMP  (50  FR  43193.  October 
24, 1985]  includes  a  framework 
procedure  at  {  672.20(e)  for  specifying 
prohibited  species  catch  (PSC)  limits  for 
Pacific  halibut.  The  Regional  Director, 
after  consultation  with  the  Council,  will 
publish  a  notice  in  the  Federal  Register 
as  soon  as  practicable  after  October  1  of 
each  year  specifying  the  proposed 
Pacific  halibut  PSCs  in  the  regulatory 
areas  for  JVP  and  DAP  vessels.  Public 
comment  on  the  proposed  PSC  limits 
will  be  accepted  for  30  days  after  the 
notice  is  published.  The  Regional 
Director  has  consulted  with  the  Council 
and  hereby  publishes  the  proposed    • 
halibut  PSC  limits  for  1986  (Table  2). 
The  PSC  limits  are  based  on  the 
incidental  catch  rates  experienced  by 
vessels  targeting  on  pollock  (5  percent). 
Pacific  cod  (7  percent),  and  flounder  (5 
percent),  with  on-bottom  trawl  gear, 
multiplied  by  a  range  of  possible  1986 
catches  of  pollock,  cod,  and  flounder. 
For  cod  and  flounder,  these  i>ercentages 
were  muldplied  by  the  1985  harvests, 
the  1985  OYs  and  the  1986  ABCs, 
resulting  in  ranges  of  possible  1986  PSC 
limits.  They  are  not  apportioned 
between  JVP  and  DAP  at  this  time  but 
will  be  so  apportioned  following  the 
December  1985  Council  meeting  when 
the  Council  makes  its  final 
recommendations. 

If  the  Regional  Director  determines 
that  the  catch  of  Pacific  halibut  by  U.S. 
vessels  delivering  groundfish  to  foreign 
or  U.S.  processors  will  reach  a  PSC 
Kmit,  he  will  publish  a  notice  in  the 
Federal  Register  prohibiting  fishing  with 
trawl  gear  other  than  off-bottom  trawl 
gear  for  the  rest  of  the  year  by  the 
vessels  and  in  the  area  to  which  the  PSC 
limit  applies.  He  may  however,  allow 
some  or  all  of  those  vessels  to  continue 
to  fish  for  groundfish  using  bottom  trawl 
gear  under  specified  conditions. 


Table  2.— Estimated  Pacific  Haubut  Bycatch  Rates  in  the  Gulf  of  Alaska  in  Orecteo  Pollock.  Pacifk:  Coo,  and  Flounder  Fisheries 
Using  Bottom  Trawls;  PSC  Limits  Proposed  To  Be  Calculated  on  the  Basis  of  a  Range  of  Poss«le  Catches 


Spades  andaraa 


PoHoctt  W/C ., 
Pacific  Cod; 

W 

c 

Fioonderi; 

W „ 

c 


198S 

protected 

harvest 


280.000 

10.900 
7.900 

830 
1.470 


1965  OV 


305,000 

i6.seo 

33.540 

10.400 
14.700 


1966  ABC 


100,000 

37.500 
76,000 

23.000 
101.000 


EtlmaMd 
halibut  by- 
calch  rats 


Potential 
halibut 
PSCs' 


'5.000 

553-5.320 

42-1.150 
74-5.050 


J  Sy.'***  '*'*'"*  ^^*  **  estimates  o(  actual  catcl  and  do  Tx>t  necessafity  reflect  total  mortality 

A8C  S'SS^J^t,^  U<iSr^^  5^'?^ 57*1^ ,J^n^S?S2^.  ™'^"°  T?1J  P:r»«*«l  T*"  PSC  estimate  represents  the  maximum  haWxjl  bycatcl.  »  the  1986  poRoch 
"c~  •  <»»«»  usnH  mnoni  vam  gear  a  laao  pouocli  OY  less  than  tOO.OOO  mt  or  the  use  o«  mNMvaier  gear  would  resuN  m  substantially  kw^er  haMM  bycaicft.  r~->~- 
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Bering  Sea  and  Aleutian  Islands  Area 

The  Council  will  consider  the  changes 
in  TACs  and  apportionments  of  TACs 


shown  in  Table  3  at  its  December  1985 
meeting.  These  amounts  are  subject  to 
adjustment  by  the  Regional  Director, 
following  consultation  with  the  Council. 


prior  to  his  making  a  fmal  determination^ 
of  the  initial  1986  TACs  and 
apportionments. 


Table  3 


.-Preuminary  TACs,  EYs.  and  Apportionments  (mt)  of  Groundfish  in  1986  for  the  Bering  Sea  (BS)  and  the  Aleutian  Islands 
I  (AL)  Area.  TAC = 0. 1 5  TAG  +  DAP + JVP + TALFF;  Initial  TAG = 0.85  TAG  =  DAP + JVP + TALFF 


Speoes  and  area 


Poltock: 

BS 

Al 

Pacific  oceai  i 

BS 

Al... 

Hocklish; 

BS 

Al 

Sablchsh: 

BS 

Al 

Pacific  cod: 

BS 

Al 

Both 

Yellowlin  stUt. 

BS ,. 

Al ,. 

Both 

TurtXJts: 

BS 


1965  TAC ' 


Al 

Both 

Othef: 

BS 

Al 

Both 

Aika  macker*!: 

BS ,.,. 

Al 

Both 

Squid. 

BS 

Al 

Both 

other: 

BS i... 

Al i... 

Both 


ToUls. 


1.200.000 
100.000 

1,000 
3,800 

1,120 
5.S00 

2.625 

1,875 


220.000 


Separate 
1966  TAC 


226,900 


42.000 


109.900 


37.700 


10.000 


37.560 


2,000,000 


1,100.000 
100,000 

1,000 
3.800 

i,ieo 

5.S«> 

2,625 
1,815 

.141,000 
24.000 


Combined 
1986  TAC 


338.780 
1,000 


28,320 
8,780 


146.000 
4,200 


800 

30,000 


7.500 
2.500 


39,400 
11,800 


2,000,000 


'  From  50  CFR  11369,  MafCh  21.  1985. 
^0  15  TAC  of  each  species  is  apportioned  to  the  initial  nonspecific  reserve  of  300  000  mL 
-  Based  on  1985  total  DAP  calch  as  ol  Oclobef  1    1985  •~".>~u  mu 

'  Based  on  1985  total  JVP  catch  as  of  Octot)er  1.  1985. 


165,000 


339.780 


37.100 


150.200 


MJKO 


10.000 


51.200 


2,000.000 


Initial  1966 
TAC« 


935.000 
85.000 

850 

3,230 

952 
4.675 

2.231 
1,594 

119,850 

20,400 

140.250 

287,963 

850 

288,813 

24.072 

7,463 

31,535 

124,100 

3,570 

127,670 

680 
25,500 
26,180 

6,375 
2.125 
8,500 

33.490 
10,030 
43.520 


EY 


1,700,000 


1.100.000 
100,000 

1.360 
11,400 

1.120 
7.790 

3,000 
4.200 


DPA» 


310.000 


57.500 


150,200 


30.800 


51.200 


20,000 
4.000 


850 
100 


150 
5 


2^31 
1.594 


82.400 


JVP« 


100 


360 


1.000 


112.795 


361.000 
7.500 

0 
450 

5 
15 

0 
0 


3SJ00 


111.200 


300 


45.500 


26.180 


10 


4.900 


592,360 


TALFF 


554,000 
73.500 

0 
^680 

797 
4.6^ 

0 

e 


22.SS0 


177.513 


31J230 


81.810 


8.490 


37,620 


994,845 


In  Table  3.  TACs  for  every  species  are 
distributed  separately  between  the 
Bering  Sea  and  the  Aleutian  Islands 
area,  to  provide  the  Council  flexibility  in 
making  apportionments  and  to  reflect 
the  relative  abundance  of  species 
between  the  two- areas. 

The  Bering  Sea  and  Aleutian  Islands 
area  Plan  Teams's  resource  assessment 
and  1986  recommendations  are 
summarized  as  follows: 

Pollock—The  EY  equals  1.1  million  mt 
in  the  Bering  Sea  and  100,000  mt  in  the 
Aleutian  Islands  area.  Ecosystem 
modeling  shows  a  sustainable  catch  of 
1.1  million  mt  in  the  Bering  Sea,  but 
pollock  abundance  is  declining  due  to 
recent  poor  year  classes.  Since  the  stock 
status  analysis  shows  that  overall 
pollock  abundance  is  still  relatively 
high,  the  TAC  is  equal  to  the  EY.  or  1.1 
million  mt  and  100,000  mt  in  the  Bering 
Sea  and  Aleutian  Islands  area, 
respectively. 


Pacific  cod — Pacific  cod  was  at  a 
historic  high  level  of  abundance  in  1984, 
but  is  projected  to  decline  through  1986 
as  the  strong  1977  year  class  dies  off. 
The  TAC  for  1986  is  projected  to  be 
165.000  mt  lower  than  the  1985  TAC.  The 
Plan  Team  recommends  that  this  full 
TAC  be  harvested  to  achieve  maximum 
benefits  from  the  strong  1977  year  class, 

Yellowfin  sole — Yellowfin  sole  is  at  a 
historic  high  level  of  abundance  and  the 
TAC  can  be  set  equal  to  EY  (310,000  mt) 
or  higher.  The  recommended  TAC  for 
1986  is  339,780  mt  so  that  the  sum  of 
TACs  for  all  the  species  combined 
equals  2.0  miUion  mt. 

Tubot—The  proposed  1986  TAC  for 
the  turbot  category  is  slightly  lower  than 
the  1985  TAC.  One  of  the  two  species 
(Greenland  turbot)  in  the  group  has  been 
declining  in  abundance.  Thus,  it  is  not 
desirable  to  set  the  catch  level  equal  to 
the  EY  (57.500  mt).  The  TAC  for  1986  is 
recommended  to  be  37.100  mt. 


Other  flatfish— T^B  "Other  flatfish" 
category,  like  yellowfin  sole,  is  high  in 
abundance.  This  group  can  be  exploited 
at  the  EY'level  of  150.200  mt. 

Pacific  ocean  perch — The  stocks  in 
both  the  Bering  Sea  and  the  Aleutian 
Islands  area  have  remained  stable  but 
depressed  for  many  years.  Although  EYs 
have  been  estimated  at  1.360  mt  in  the 
Bering  Sea  and  11.400  mt  in  the  Aleutian 
Islands  area,  historically  the  stocks  have 
been  substantially  higher  in  abundance. 
Therefore,  the  Stock  biomass  could  be 
rebuilt  if  catch  levels  are  set  lower  than 
the  EY.  In  the  Bering  Sea.  the  1985  TAC 
was  1.000  mt.  This  TAC  was  set  mainly 
for  incidental  catch  purposes  to  allow 
fisheries  for  other  groundfish  species  to 
continue.  In  the  Aleutian  Islands  area, 
the  1985  TAC  was  set  below  50  percent 
of  the  EY  (3,800  mt)  to  promote  faster 
rebuilding  of  the  stock.  Because  stock 
conditions  have  not  changed,  the  Plan 


47064 


Federal  Register  /  Vol.  50.  No.  220  /  Thursday.  November  14.  1985  /  Propoaed  Rules 


Team  recommends  the  1986  TACs  equal 
to  those  in  1985. 

Other  rockfish — The  "other  rockfish" 
group  is  stable  in  abundance.  The  1985 
TAC  was  set  equal  to  EY  in  the  Bering 
Sea  (1,120  mt)  because  a  reasonably 
large  amount  had  to  be  available  for 
incidental  catches.  In  the  Aleutian 
Islands  area,  the  1985  TAC  was  set  to 
equal  the  1984  TAC  (5,500  mt).  slightly 
lower  than  the  estimated  EY  (7.790  mt), 
to  promote  some  rebuilding.  Since  the 
stock  conditions  have  not  changed,  it  is 
recommended  that  the  same  TACs  be 
set  for  1986. 

Sablefish — SableFish  stocks  are 
continuing  to  recover  from  low 
abundance  levels  during  1977-80  but  are 
still  below  historical  high  levels. 
Although  EYs  have  been  estimated  to  be 
3.000  mt  in  the  Bering  Sea  and  4,200  mt 
in  the  Aleutian  Islands  area,  the  TACs 
should  be  set  below  the  EYs  for 
rebuilding  to  occur,  as  they  were  in  1985. 
Because  the  need  to  rebuild  has  not 
changed,  the  1985  TACs  of  2.625  mt  in 
the  Bering  Sea  and  1.875  mt  in  the 
Aleutian  Islands  area  should  be 
maintained  for  1986. 


Atka  mackerel — The  abundance  of 
Atka  mackerel  is  declining  as  strong 
year  classes  pass  through  the  fishery. 
The  EY  for  1985-66  is  estimated  at 
30,800  mt.  Despite  declining  trends,  the 
1986  TAC  should  be  set  equal  to  EY 
because  U.S.  joint  ventures  can  utilize 
all  the  yield  potential. 

Squid— l\ie  1985  TAC  for  squid  is 
conservatively  set  at  10,000  mt,  although 
the  resource  size  is  believed  to  be  at 
substantially  higher  levels.  The  EY  is 
unknown. 

Other  species — ^The  "other  species" 
category  of  groundfish  may  be  exploited 
at  the  estmated  collective  EY  level  of 
51,200  mt,  which  is  higher  than  in  1985. 

Bycatch — If  the  NMFS  survey 
indicates  that  U.S.  fishermen  intend  to 
harvest  certain  species  in  excess  of  the 
initial  specifications  of  DAP,  and  up  to 
the  full  amount  of  the  TAC,  the  Council 
could  recommend  certain  amounts  from 
the  reserve  to  be  apportioned  to  JVP  or 
TALFF  only  for  bycatch.  Comments  are 
invited  on  the  appropriate  amounts  that 
might  be  needed  for  bycatches. 

Any  additional  information  on  the 
actual  plans  of  U.S.  Hshermen  and 
processors  for  harvesting  and  processing 


groundfish  will  be  considered  by  the 
Secretary  when  making  his  final 
determination  on  the  1986  initial 
apportionments  of  OYs  in  the  Gulf  of 
Alaska  and  the  1986  initial  TACs  and 
their  apportionments  in  the  Bering  Sea 
and  Aleutian  Islands  area. 

Other  Matters 

This  action  is  taken  under 
§§  611.92(c),  611.93(b),  672.20,  and  675.20 
and  complies  with  Executive  Order 
12291. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Parts  672  and  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  8, 1985. 
Carmen  ].  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

(PR  Doc.  85-27101  Filed  11-13-85;  8:45  am) 
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DEPARTMEIKT  OF  AGRJCULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Novenber  8,  IOTSl 

Th*  I!)epartmcnt  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  propoaais  for  the  cofffection  of 
information  under  the  provfsiona  of  tfie 
Papervs'ork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  hst  was 
published.  This  list  is  grouped  into  new 
proposal,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  propostn;  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  ntmberfs),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (81  An 
estimate  of  the  number  of  resposes:  (7) 
An  estimate  of  the  total  number  of  hoars 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(hl 
of  Pub.  L.  98-511  appUes;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  yoa  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


cxteiisfoo 

•  Agricultural  Marketing  Service 
Avocado*  Grown  in  South  Florida — 

M.0. 915 
Committee  forms  used,  not  ageacy 

report  fonns 
On  occasion;  Weekly;  Anaually — 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations;  346 

responses;  36  hours;  not  applicable 

under  3504(h) 
William  J.  Doyle,  (202)  447-5975 

•  Agricultural  Marketing  Service 
Grapefruit  Grown  in  the  lodiaB  River 

District  in  Florida — ^Marketing 
Order  912 
On  occasion;  Weekly;  AmuiaUy;  Once 

every  three  years 
Farms;  Businesses  or  other  for-profit;  732 

responses;  115  hours;  not  applicable 

under  3504(h) 
William  ).  Doyle,  (202)  447-5975 

Reinstatement 

•  Food  and  Nutrition  Service 

Civil  Right  Title  VI  Q^ction  Reports 

FNS-101  and  FNS-191 

Annually 

State  or  local  governments;  4,600 

responses;  8,802  hours;  not  applicable 

under  3504(h) 
Peggy  Hickman.  (703)  756-3710 
lane  A.  Beaail. 

Departmental  Clearance  Officer. 
(FR  Doc.  85-27093  Filed  11-13-86;  ft45  am) 
BKUNa  cooc  Mia-«t-» 


ARCTIC  RESEARCH  COMMISSION 

Earlier  this  month  the  Commission 
arranged  meetings  to  be  held  on 
November  14-15. 1985,  in  Seattle. 
Washington.  Please  be  notified  that  the 
location  of  the  first  meeting  date, 
November  14. 1965  has  been  changed  to 
Los  Angeles,  California.  On  the 
following  day,  November  15, 1985,  the 
Commission  will  continue  with  the 
meetings  in  Seattle,  Washington  as 
originally  scheduled. 

On  November  14, 1985,  the  meeting 
will  be  held  in  the  Board  Room,  Bovard 
Administration,  University  of  Southern 
California,  Los  Angeles  at  8:30  a.m. 
Matters  to  be  considered  inchide  a 
review  and  discussion  of  proposed 
Arctic  research  policy,  Arctic  research 
jwiorities,  and  the  Commission's  report 
to  Congress  and  the  President. 

On  November  15  the  Commission  will 
meet  in  the  Sixth  Floor  Meeting  Room, 


Applied  Physics  Laboratory,  Uoiversfty 
of  Washington,  1013  NE  40th  Street, 
Seattle,  Washington  starting  at  &.30  a.m. 
Matters  to  be  considered  include  (1) 
comments  from  the  Chairman  of  tfic 
Interagency  Arctic  Research  PoHcy 
Committee,  (2)  Review  and  Status  and 
Implementation  of  the  Arctic  Research 
and  Policy  Act,  (3)  Pubtic  Comments  and 
SeggeatioBe  for  Arctic  Resesrdt  Pohey. 
(4)  Mechanisms  to  Establish  Links  with 
the  State  of  Alaska.  (5]  Intemetional 
Activities,  (6)  Other  Business,  (7)  Next 
Meeting,  and  (8)  Review  and  discussion 
of  proposed  Arctic  research  pfibcy. 
Arctic  research  priorities,  and  the 
Comm»sion's  report  to  Confrem  aad 
the  President 

The  Comoiission  will  meet  in 
Executive  Sessfcm  on  Nevetrtiei  1^  from 
3  to  4  p.m.  Matters  to  be  discussed  in  the 
Executive  Session  will  iaclude  (1) 
nominations  for  a  Scientific  Conuniltee. 
(2)  Future  Activities  of  the  Commission, 
and  (3)  CommissiOD  Bm^tary  Matters. 

Contact  Person  for  more  Information: 
W.  Timothy  Husheiu  Executive  Director, 
Arctic  Research  ComaiisaioB,  (213)  743- 
0970. 

W.  TiiBodiy  HesbM. 
Executive  Director.  Arctic  Resetuch 
Commission. 

[FR  Doc.  85-27029  Filed  11-1 3-«:  8:45  am) 
BtLUNGCOOE  TSSS-VMi 


COMMISSION  OM  CtVtt.  RKMTS 

Georgia  Advleory  Committee,  Ageitda 
for  Notice  of  Public  Meetbig 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Georgia  Advisory 
Committee  to  the  Commission  will 
convene  at  2:30  p.m.  and  adjourn  at  5.'00 
p.m.  on  December  13, 1985,  at  the 
Holiday  Inn  Downtown,  175  Piedmont 
Avenue,  NE,  the  International  Room, 
Atlanta,  Georgia.  The  purpose  of  the 
meeting  is  to  discuss  and  establish 
parameters  for  the  proposed  community 
forum  on  the  status  of  women  in  Georgia 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  John  Ruffrn  or 
Bobby  Doctor,  Director  of  the  Southern 
Regional  Office  at  (404)  221-4391  (TDD 
404/221-4391).  Hearing  impaired  perons 
who  will  attend  the  meeting  and  require 
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the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission.- 

Dated  at  Washington.  D.C..  November  6. 
1985. 

Bert  Silver. 

Assislanl  Staff  Director  for  Regional 
Programs. 

ira  Doc.  8&-26980  Filed  11-1  J-«5:  8:45  am] 
nujNC  cooc  taas-ot-n 


DEPARTMENT  OF  COMMERCE 
Internatkmai  Trade  Administration 

IA-570-5031 

Certain  Steel  Wire  Nails  From  the 
People's  Repul>lic  of  China; 
Postponement  of  Preliminary 
Antidumping  Duty  Determination 

agency:  International  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  postponement  of 

preliminary  antidumping  duty 

determination. 

summary:  The  preliminary  antidumping 
duty  determination  involving  certain 
sleel  wire  nails  (wire  nails)  from  the 
I'eoples  Republic  of  China  (PRC)  is 
bt;ing  postponed  until  not  later  than 
January  2, 1986. 

EFFECTIVE  DATE:  November  14. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Arthur  J.  Simonetti.  Office  of 
Investigations.  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230.  telephone  (202) 
377-4929. 

SUPPLEMENTARY  INFORMATION:  On  June 
25, 1985,  we  announced  the  initiation  of 
an  antidumping  duty  investigation  to 
determine  whether  wire  nails  from  the 
PRC  are  being,  or  are  likely  to  be.  sold  in 
the  United  States  at  less  than  fair  value 
(50  FR  27479).  The  notice  stated  that  we 
would  issue  a  preliminary  determination 
by  November  12. 1985. 

As  detailed  in  the  notice,  the  petition 
alleged  that  imports  of  wire  nails  from 
the  I'RC  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value. 

On  November  1, 1985,  counsel  for 
petitioners.  Atlantic  Steel  Company, 
Atlas  Sleel  &  Wire  Corporation. 
Continental  Steel  Corporation.  Dickson 
Weatherproof  Nail  Co..  Florida  Wire  & 
Nail  Co.,  Keystone  Steel  &  Wire 


Company,  Northwestern  Steel  &  Wire 
Co..  Virginia  Wire  &  Fabric  Company, 
and  Wire  Products  Company,  filing  on 
behalf  of  the  U.S.  domestic  producers  of 
wire  nails,  requested  that  the 
Department  extend  the  period  for  the 
preliminary  determination  until  210  days 
after  the  date  of  receipt  of  the  petition  in 
accordance  with  section  733(c)(1)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  On  November  1. 1985,  respondents 
were  notified  of,  and  consented  to,  the 
request  to  extend  the  period  for  the 
preliminary  determination.  Accordingly, 
the  period  for  determination  in  this  case 
is  hereby  extended.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
January  2. 1986. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

The  United  States  International  Trade 
Commission  is  being  advised  of  this 
postponement,  in  accordance  with 
section  733(f)  of  the  Act. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  steel  wire  nails 
from  the  PRC.  These  nails  are:  one-piece 
steel  wire  nails  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  under  item 
numbers  646.25  and  646.26,  and  similar 
steel  wire  nails  of  one-piece 
construction,  whether  at,  over  or  under 
.065  inch  in  diameter  as  provided  for  in 
item  number  646.3040;  two-piece  steel 
wire  nails  provided  for  in  item  number 
646.32;  and  steel  wire  nails  with  lead 
heads  provided  for  in  item  number 
646.36. 
Gilbert  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

A  dministration. 

Novemljer  6. 1985. 

(Ot  Doc.  8&-27n7  Filed  11-13-85;  8:45  am] 

BILLING  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

National  Artificial  Reef  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  availability  of  the 
National  Artificial  Reef  Plan. 

summary:  NOAA  issues  this  notice  that 
copies  of  the  National  Artificial  Reef 
Plan  (Plan)  are  available.  This  Plan  has 
been  developed  to  provide  guidance  on 
planning,  siting,  designing,  permitting, 
installing,  and  managing  artificial  reefs. 
Copies  of  the  Plan  may  be  obtained  from 
the  address  below. 

ADDRESS:  Requests  for  copies  should  be 
sent  to  Mr.  Richard  B.  Stone,  National 


Marine  Fisheries  Service,  Page  2,  Room 
420,  Washington,  D.C.  20235.  Please 
mark,  "National  Artificial  Reef  Plan"  on 
the  envelope. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Stone  (Recreational  Fisheries 
Officer).  202-634-7449. 

SUPPLEMENTARY  INFORMATION:  The 
National  Fishing  Enhancement  Act  of 
1984  (Act)  mandates  the  preparation  of  a 
long-term  National  Artificial  Reef  Plan. 
This  Plan  has  been  formulated  by  the 
Federal  Agencies  involved  in  reviewing 
and  approving  permits  for  artificial  reefs 
under  direction  of  the  Act.  in 
consultation  with  representatives  of 
Regional  Fishery  Management  Councils, 
Interstate  Fisheries  Commissions, 
individual  states,  industry,  and  the 
public. 

The  purpose  of  this  plan  is  to  guide 
the  development  and  management  of 
artificial  reefs  to  carry  out  a  national 
policy  to  enhance  fishery  resources, 
facilitate  access  to  fishing  areas, 
minimize  conflicts  between  competing 
users,  minimize  environmental  risks, 
and  be  consistent  with  principles  of 
international  law,  without  creating  any 
unreasonable  obstruction  to  navigation. 

Dated:  November  8. 1985. 
William  P.  JeiiMii. 

Director,  Office  of  Fisheries  Management 

National  Marine  Fisheries  Service. 

[FR  Doc.  85-27075  Filed  11-13-85;  8:45  amj 

SILUNG  CODE  SS10-23-M 


Marine  Mammals;  issuance  of  Peimit; 
Institute  of  Marine  Sciences 

On  September  25, 1985,  notice  was 
published  in  the  Federal  Register  (50  FR 
38875)  that  an  application  had  been  filed 
by  Institute  of  Marine  Sciences  (P79E), 
University  of  California  Santa  Cruz, 
California  95064,  for  radio-tagging,  roto- 
tagging,  and  harassing  Pacific  harbor 
propoises  (Phocoena  phocoena). 

Notice  is  hereby  given  that  on 
November  4, 1985,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street  NW.,  Washington, 
DC;  Regional  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  South  Ferry  Street. 
Terminal  Island,  California  90731. 
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Dated:  November  5, 1985. 
Richatd  B.  Roe. 

Director.  Office  of  Fisheries  Management, 

National  Marine  fisheries  Service. 

|FR  Doc.  85-26999  Filed  11-13-85:  8:45  am] 

BtLUMO  CODE  M10-2*-M 


Marine  Mammals;  Receipt  of 
Applications  for  General  Permits 

Notice  is  hereby  given  that  the 
following  applications  have  been 
received  to  take  marine  mammals 
incidental  to  the  pursuit  of  commercial 
fishing  operations  within  the  U.S.  Hshery 
conservation  zone  during  1968  as 
authorized  by  the  Marine  Mammals 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407]  and  the  regulations  thereunder. 

1.  Japan  Deep  Sea  Trawlers 
Association,  Tokyo,  Japan  has  applied 
for  a  Category  1:  'Towed  or  Dragged 
Gear"  general  permit  to  take  up  to  100 
pinnipeds  in  the  Bering  Sea,  Gulf  of 
Alaska  and  up  to  10  pinnipeds  and  10 
cetaceans  in  the  North  Atlantic  Ocean. 

2.  Hokuten  Trawlers  Association. 
Tokyo.  Japan  has  applied  for  a  Category 
1:  "Towed  or  Dragged  Gear"  general 
permit  to  take  up  to  35  pinnipeds  in  the 
Bering  Sea. 

3.  North  Pacific  Longline  Gillnet 
Association,  Tokyo,  Japan  has  applied 
for  a  Category  5:  "Other  Gear"  general 
permit  to  take  an  unspecified  number  of 
cetaceans  and  pinnipeds  by  harassment 
in  the  Bering  Sea  and  Gulf  of  Alaska. 

4.  Embassy  of  the  Polish  People's 
Republic,  New  York,  New  Yorlc,  has 
applied  for  a  Category  1:  'Towed  or 
Dragged  Gear"  general  permit  to  take  up 
to  160  pinnipeds  and  up  to  65  cetaceans 
in  the  North  Pacific  Ocean. 

The  applications  are  available  for 
review  in  the  Office  of  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
DC. 

Interested  paties  may  submit  written 
views  on  these  applications  within  30 
days  of  the  date  of  this  notice  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service, 
Washington,  DC  20235. 

Dated:  November  5, 1985. 
Cannm  |.  Blondin. 

Deputy  Assistant  Administrator  for  Fisheries 
Resources  Management,  National  Marine 
Fisheries  Service. 
(PR  Doc.  86-27000  Filed  11-13-85;  8:45  am] 

■nXMie  CODE  M10-a2-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Privacy  Act  of  1974;  Systems  of 
Records 

AOENCY:  Office  of  the  Secretary  (OSD), 
Department  of  Defense  (DoD). 
action:  Notice  of  deletions  and 
amendments  of  systems  of  records  of 
the  Office  of  the  Secretary  of  Defense. 

summary:  The  Office  of  the  Secretary  of 
Defense  (OSD),  Department  of  Defense 
(DoD)  proposes  to  delete  4  and  amend  9 
systems  of  records  subject  to  the 
Ptivacy  Act  of  1974.  as  amended  (S 
U.S.C.  552a).  The  specific  changes  to  the 
notices  being  amended  are  set  forth 
below  followed  by  the  systems  notices, 
as  amended,  published  in  their  entirety. 
DATE:  The  proposal  actions  shall  be 
effective  without  further  notice  on  or 
before  December  16, 1985,  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 
ADDRESS:  Send  any  comments  to  the 
System  Manager  identified  in  the 
particular  applicable  record  system 
notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

Norma  Cook,  F*rivacy  Officer,  Records 
Management  Division.  Washington 
Headquarters  Services,  Room  5C-315, 
the  Pentagon,  Washington,  DC,  20310- 
1155.  Telephone  202/697-2501. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  the  Secretary  of  Defense  (OSD) 
systems  of  records  as  prescribed  by  the 
Privacy  Act  of  1974.  as  amended,  Title  5, 
United  States  Code,  section  552a,  Pub.  L. 
93-579, 88  Stat.  1896,  has  been  published 
in  the  Federal  Register  at:  FR  Doc.  85- 
10237  (50  FR  22286)  May  29, 1985. 

None  of  the  amended  record  system 
required  an  altered  system  report  as 
required  by  5  U.S.C.  552a.(o). 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
November  3. 1985. 

Deletions 

DSMC03 

System  Name: 

Defense  Systems  Management  College 
(DSMC)  Track  Records  System. 

Reason: 

This  system  is  no  longer  being 
maintained.  (50  FR  22316)  May  29. 1985. 

DSMC  05: 

System  Name: 

Defense  Systems  Management  College 
(DSMC)  Biographical  Records  System. 


Reason: 

This  system  is  no  longer  being 
maintained.  (50  FR  22318)  May  29, 1985. 

DOCHA  03 

System  Name: 

iiealth  Benefits  i*reapproval  Files  (50 
FR  22305)  May  29, 1985. 

Reason: 

The  system  has  been  consolidated 
into  system  notice  DOCHA  01,  Health 
Benefits  Files. 

DOCHA  05 

System  Name: 

Health  Facilities  Files  (50  FR  22307) 
May  29, 1985. 

Reason: 

This  system  no  longer  qualifies  as  a 
system  of  records. 

Amendments 

DOCHA  09 

System  Name: 

Griveance  Records  (50  FR  22309)  May 
29, 1985. 

Changes 

System  location: 

Delete  entry;  substitute  therefore: 
"OCHAMPUS.  DoD.  Aurora,  Colorado 
80045-6900." 

Categories  of  records  in  the  system: 

Delete  the  first  two  sentences  of  entry, 
substitute  therefore:  Documents  related 
to  grievances  including  statement  of 
witnesses,  reports  of  interviews  and 
hearings,  examiner's  findings  and 
recommendations,  copy  of  original  and 
final  decision,  and  related 
correspondence  and  exhibits." 

Puiposes: 

Delete  entry;  substitute  therefore:  'To 
control  and  process  Federal  employees 
grievances." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefore: 
"Disclosure  to  appropriate  federal,  state, 
or  local  agencies  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation;  to  disclose 
information  to  any  source  from  which 
additional  information  is  requested  in 
the  course  of  processing  a  grievance,  to 
the  extent  necessary  to  identify  the 
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individual,  inform  the  source  of  the 
purpose(8]  of  the  request  and  identify 
the  type  of  information  requested;  to 
disclose  information  to  a  federal  agency, 
in  response  to  its  request,  in  cannection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  a  security 
or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuartce  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessay  to 
requesting  the  agency's  decision  on  the 
matter  to  respond  to  inquiries  from 
congressional  offices  made  at  the 
request  of  the  individual  concerned  by 
the  system:  to  disclose  information  to 
another  federal  agency  or  to  a  court 
when  the  government  is  party  to  a 
judicial  proceeding  before  the  court;  to 
disclose  information  to  officials  of  the 
Merit  Systems  Protection  Board 
including  the  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel,  or 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
performance  of  their  authorized  duties; 
to  disclose  in  response  to  a  request  for 
discovery  or  for  appearance  of  • 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding; 
and  to  provide  information  to  officials  of 
labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties 
exclusive  representation  concerning 
personnel  pohdes,  practices  and 
matters  affecting  work  conditions. 

This  infonnation  is  used  in  the 
creation  and  maintenance  of  records  of 
summary  descriptive  statistics  and 
analytical  studies  or  or  related  work 
force  studies.  While  published  sUtistics 
and  studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  reference." 

Safeguards: 

Delete  entry;  substitute  therefor 
"Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  OCHAMPUS  buildings  are 
protected  by  military  police  security 
force." 

Retention  and  disposal- 
Delete  entry;  substitute  therefor 
"Records  are  dosed  at  the  end  of  the 
calendar  year  in  which  they  are  closed, 
held  an  additional  seven  years,  and  then 
destroyed." 


System  MaaageiisJ  and  address: 

Delete  entry;  substitute  therefon 
"Personnel  Officer,  OCHAMPUS,  DoD, 
Aurora,  Colorado  8005-6900.  Telephone 
(303)  361-3954." 

Notification  Procedure: 

Delete  last  two  words  of-entry; 
substitute  therefor  "Privacy  Act 
officer." 

Records  Access  Procedures: 

Delete  entry;  substutute  therefor. 
"Requests  should  be  addressed  to  the 
Privacy  Act  Officer. 

Written  requests  for  infonnation 
should  include  the  full  name  of  the 
individuaL 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
some  acceptable  identification  such  as  a 
driver's  license  or  other  form  of  picture 
identificatioD." 

Record  source  category: 

Delete  entry;  substitute  therefor: 
"Individuals,  witnesses,  agency  offxcials, 
and  organizations." 

DOCHA  07 

System  name: 

Medical  Claim  History  Files  (50  FR 
22307)  May  29, 1085. 

Changes: 
System  location: 

Delete  entry:  substitute  therefor: 
"Primary  System— OCHAMPUS,  DoD, 
Aurora,  Colorado  80045-6900. 

Decentralized  Segment — Office  of 
Civilian  Heahh  ami  Medical  Program  of 
the  Uniformed  Services-Europe 
(OCHAMPUSEUR),  APO  New  York 
09102;  Fiscal  Intermediaries/Contractors 
(Fls)  under  contract  to  OCHAMPUS. 
Each  company  listed  below  maintains 
claim  files  on  beneficiaries  in  their 
respective  geograhical  area. 

Blue  Shield  of  California,  P.O.  Box 
3706,  Escondido,  CA  92025. 

Hawaii  Medical  Service  Association, 
P.O.  Box  860,  Honolulu,  HI  96808. 

Blue  Cross  and  Blue  Sheild  of  Rhode 
Island,  One  Weybosset  Hill,  Providence, 
RI  02903, 

Blue  Cross  and  Blue  Shield  of  South 
Carolina,  P.O.  Box  6119,  Columbia,  SC 
29260. 

Blue  Cross  of  Washington-Alaska. 
P.O.  Box  77084,  Seattle,  WA  98177. 

Wisconsin  Physicians  Service,  P.O. 
Box  7927,  Madison,  WI  53707." 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefon 
"Eligible  beneficiaries  and  all 


individuals  who  seek  health  care  tinder 
CHAMPUS/CHAMPVA." 

Categories  of  records  in  the  system: 

Delete  entry;  substitute  therefon 
"Files  contain  claims,  billings  for 
services,  applications  or  approval  forms, 
medical  records,  family  history  files,  or 
any  other  correspondence, 
memorandum,  or  report  which  are 
acquired  or  utilized  in  the  development 
and  processing  of  CHAMPUS/ 
CHAMPVA  claims.  Records  are 
maintained  on  temporary  health  care/ 
maintenance  demonstration  projects, 
i.e.,  enrollment  and  bank  authorization 
agreements,  correspondence, 
memoranda,  forms  and  reports  which 
are  acquired  or  utilized  during  the 
projects.  Also  included  are  records  on 
appeal  and  hearings." 

Purpose(s): 

Delete  entry,  substitute  therefon 
"OCHAMPUS  and  its  Fls  use  the 
information  t(^  control  and  process 
health  care  benefits  available  under 
CHAMPUS  including  the  processing  of 
medical  claims,  the  control  and  approval 
of  medical  treatments,  and  necessary 
interface  with  providers  of  health  care." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  purposes  of  such  uses: 

Delete  entry;  substitute  therefor 
"Referral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits 
and  civil  or  criminal  litigation  related  to 
the  operation  of  CHAMPUS. 

Disclosure  to  third-party  contacts  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have, 
information  necessary  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  or  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 

Issuance  of  deductible  certificates; 
responding  to  inquiries  from 
congressional  offices,  made  at  the 
request  of  the  person  to  whom  a  record 
pertains:  and  conducting  Sudits  of  FI 
processed  claims  to  determine  payment 
and  occurrence  accuracy  of  the  FI's 
adjudication  process. 

Process  and  control  of  recoupment 
claims  in  favor  of  the  United  States 
arising  under  the  Federal  Claims 
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Collection  Act.  In  connection  with  these 
recoupment  claims,  information  may  be 
disclosed  to: 

a.  The  U.S.  Department  of  Justice, 
including  U.S.  Attorneys,  for  legal  action 
and  final  disposition  of  the  recoupment 
claims. 

b.  The  Internal  Revenue  Service  to 
obtain  current  address  information  on 
delinquent  accounts  receivable 
(automated  controls  exist  to  preclude 
redisclosure  of  solicited  IRS  address 
information]  and  to  report  amounts 
written  o^  as  imcollectabie  as  taxable 
income. 

c.  Private  collection  agencies  for 
collection  action  when  deemed  to  be  in 
the  best  interest  of  the  U.S." 

Storage: 

Delete  entry;  8u\)stitute  therefor: 
"Automated  records  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders." 

Retamability: 

Delete  eleventh  word  of  second 
paragraph  and  substitute  therefor: 
"line." 

Retention  and  disposal: 

Delete  entry;  substitute  therefor 
"Records  maintained  on  magnetic  tape 
are  individual  annual  Tiles  and  are 
permanent.  Paper  records  are  closed  out 
at  the  calendar  year  end  in  which 
processed,  held  one  additional  year,  and 
transferred  to  the  Federal  Records 
Center.  Federal  Records  Centers  will 
destroy  after  an  additional  four-year 
retention." 

System  manager(s): 

Delete  entry;  substitute  therefor: 
"Chief,  Contract  Management  Division, 
OCHAMPUS,  DoD.  Aurora,  Colorado 
80045-06900.  Telephone:  (303  381-8043)." 

Notification  procedure: 

Delete  last  two  words  of  entry; 
substitute  therefor:  "Privacy  Act 
Officer." 

Record  access  procedures: 

Delete  the  last  two  words  of  first 
paragraph;  substitute  therefor,  "Privacy 
Act  Officer." 

Record  source  categories: 

Delete  entry;  substitute  therefon 
"Physicians,  hospitals  and  other  sources 
of  care;  individuals;  insurance 
con^anies;  and  consultants." 

DOCHA  04 

System  name: 

Legal  Opinion  Files  (50  FR  22306)  May 
29.1985. 


Clianges: 

System  location: 

Delete  entry;  substitute  therefon 
"OCHAMPUS.  DoD.  Aurora.  Colorado 
80045-6900." 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefon 
"Individuals  who  are  the  subject  of 
inquiries  h-om  the  individual,  attorneys, 
fiscal  administrators,  hospital 
contractors,  other  government  agencies, 
and  congressional  offices." 

Categories  of  records  in  the  system: 

Delete  entry;  substitute  therefon 
"Inquiries  received  from  individuals, 
attorneys,  fiscal  administrators,  hospital 
contractors,  other  government  agencies, 
and  congressional  offices.  Files  contain 
legal  opinions,  correspondence, 
memoranda  for  the  record,  and  similar 
documents." 

Purposes(s): 

Delete  entry;  substitute  therefon 
"OCHAMPUS  uses  these  records  for 
research,  precedent,  historical,  and 
record  purposes." 

Storage: 

Insert  "Maintained"  between  the 
second  and  third  word. 

Retrievability: 

Delete  entry;  substitute  therefon 
"Information  is  retrieved  by  subject 
matter  with  cross  reference  by 
individual  name." 

Safeguards: 

Delete  entry;  substitute  therefon 
"Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  OCHAMPUS  buildings  are 
protected  by  military  police  security 
force." 

System  managerfsj  and  address: 

Delete  third  word  of  entry.  Insert 
"-6900"  after  eighth  word  of  entry. 

Notification  procedure: 

Delete  two  last  words  of  entry; 
substitute  therefon  "Privacy  Act 
Officer" 

Records  access  procedures: 

Delete  seventh  and  eight  words  of 
entry  and  add  "Privacy  Act  Officer." 

Record  source  category: 

Delete  entry;  substitute  therefon 
"Individuals,  attorneys,  fiscal 
administrators,  hospital  contractors, 
other  agencies,  and  congressional 
offices." 


DOCHA  02 

System  name: 

Medical  care  Inquiry  Files  (50  FR 
22304)  May  29. 1985. 

Changes: 

System  location: 

Delete  entry;  substitute  therefon 
"OCHAMPUS,  DOD,  Aurora,  Colorado 
80045-6900. 

Categories  of  individuals  covered  by  the 
system- 
Delete  entry;  substitute  therefon  "All 
individuals  who  seek  information 
concerning  health  care  under 
CHAMPUS/CHAMPVA." 

Categories  of  records  in  the  system: 

Delete  entry;  substitute  therefon 
"Documents  reflecting  inquiries  received 
from  individuals  for  inforination  on 
CHAMPUS/CHAMPVA  and  reUes 
thereto;  Congressional  inquiries  on 
behalf  of  constituents  and  replies 
thereto;  and  files  notifying  personnel  of 
eligibility  or  termination  of  benefits." 

Purpose(s): 

Delete  entry;  substitute  therefon  To 
maintain  and  control  records  pertaining 
to  requests  for  information  concerning 
the  processing  of  individual  CHAMFUS 
claims  and  the  benefits  structure  and 
procedures  of  CHAMPUS." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  purposes  of  such  uses: 

Delete  entry;  substitute  therefon 
"Establish  eligibility,  respond  to 
inquiries  from  individuals,  and  respond 
to  inquiries  from  congressional  offices 
made  at  the  request  of  the  individual 
covered  by  the  system. 

Referral  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and/or  the  Administrator  of  the 
Veterans  Administration  consistent  with 
their  statutory  administrative 
responsibilities  under  CHAMPUS/ 
CHAMPVA  pursuant  to  Chapter  55. 10 
use  and  Section  613.  Chapter  17. 38 

use. 

Referral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits, 
and  civil  or  criminal  litigation  related  to 
the  operation  of  CHAKffUS. 

Disclosure  to  other  third-party 
contacts  ia  situations  where  the  party  to 
be  contacted  has.  or  is  expected  to  have. 
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information  necessary  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  the  amount  of  benefit 
payments,  and  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quahty  appraisal." 

Storage: 

Delete  entry:  substitute  therefor: 
"Automated  records  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders." 

ReleiTai  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits, 
and  civil  or  criminal  litigation  related  to 
the  operaUoo  of  CHAMPUS. 

Disclosure  to  third-party  contacts  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have 
information  necessary  to  estabhsh  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  ar  quality  appraisal." 

Retrievability: 

Delete  entry;  substitute  therefor 
"Information  is  retrieved  by  sponsor 
Social  Security  Number  and  sponsor  or 
beneficiary  name." 

Safeguards: 

Delete  entry;  substitute  therefor 
"Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Automated  segments  are 
accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes.  OCHAMPUS  buildings  are 
protected  by  military  policy  security 
force." 

Retentioa  and  disposal: 

Delete  entry;  substitute  therefor 
"Automated  indexes  are  permanent. 
Paper  records  are  closed  out  at  the  end 
of  the  calendar  year  in  which  finalized, 
held  one  additional  year,  and 
transferred  to  the  Federal  Records 
Center  (FRC).  The  FRC  will  destroy  the 
records  after  an  additional  four-year 
retention." 

System  managerfsj  and  Address: 

Delete  entry;  substitute  therefor 
'Chief,  Beneficiary  and  Provider 
Relations  Division.  OCHAMPUS.  DoD, 
Aurora.  Colorado  80045-6900.  Telephone 
(303)  361-822a" 


Record  source  categories: 

Delete  entry;  substitute  therefor 
"Contractors,  congressional  offices. 
Health  Benefits  Advisors,  all  branches 
of  the  Uniformed  Services,  consultants, 
and  individuals." 

DOCHA  01 

System  name: 

Health  Benefits  Files.  (50  FR  22303) 
May  29, 1985. 

Changes: 

System  name: 

After  second  word  add 
"Authorization." 

System  location: 

Delete  entry;  substitute  therefor 
"OCHAMPUS,  DoD.  Aurora,  Colorado 
80045-6900." 

Categories  (^individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefor  "All 
individuals  who  seek  authorization  or 
preauthorization  for  care  under 
CHAMPUS/CHAMPVA." 

Categories  of  records  in  the  system: 

After  "workers."  delete  remainder  of 
Paragraph. 

Purpose(s): 

Delete  entry;  substitute  therefor  "To 
maintain  and  control  records  pertaining 
to  requests  for  authorization  or 
preauthorization  of  health  care  under 
CHAMPUS." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry;  substitute  therefor 
"Determine  eligibility  of  an  individual, 
authorize  payment,  respond  to  inquiries 
from  congressional  offices  made  at  the 
request  of  the  individual  covered  by  the 
system,  control  and  review  health  care 
management  plans,  control  and 
accomplishment  of  reviews,  and 
coordinate  subject  matter  clearance  for 
congressional  committees  and  auditors. 

Referral  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and/or  the  Administrator  of  the 
Veterans  Administration  consistent  with 
their  statutory  administrative 
responsibilities  under  CHAMPUS/ 
CHAMPVA  pursuant  to  Chapter  55, 10 
use  and  Section  613,  Chapter  17,  38 

use. 

Retrievability: 

Delete  entry;  substitute  therefor 
"Information  is  retrieved  by  case 
number,  sponsor  name  aod/or  social 
security  number,  and  inquirer  name." 


Safeguards: 

Delete  entry,  substitute  therefor: 
Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Automated  segments  are 
accessible  only  by  authorized  persons  . 
possessing  user  identification  codes. 
OCHAMPUS  buildings  are  protected  by 
military  police  security  force." 

Retention  and  disposal- 
Delete  entry;  substitute  therefor: 
"Automated  indexes  are  permanent. 
Paper  records  are  retained  in  active  file 
until  end  of  calendar  year  in  which 
closed,  held  two  additional  years,  and 
then  destroyed." 

System  manager(s)  and  addresses: 

Delete  entry;  substitute  therefor 
"Chief,  Beneficiary  and  Provider 
Relations  Division.  OCHAMPUS.  DoD. 
Aurora.  Colorado  80045-6900. 
Telephone:  (303)  361-8220." 

Notification  procedure: 

Delete  last  two  words  and  substitute 
therefoe:  "Privacy  Act  Officer." 

Record  Access  Procedure: 

Delete  entry;  substitute  therefore: 
"Requests  should  be  addressed  to  the 
Privacy  Act  Officer  Written  requests  for 
information  should  include  the  full  name 
of  the  individual,  military  sponsor, 
current  address  and  telephone  number. 
Should  it  be  determined  that  the  release 
of  medical  information  to  the  requestor 
could  have  an  adverse  effect  upon  the 
individual's  ph/sical  or  mental  health, 
the  requestor  will  be  required  to  provide 
the  name  and  address  of  a  physician 
who  would  be  willing  to  receive  the 
medical  record  and.  at  the  physician's 
discretion,  inform  the  individual-covered 
by  the  system  of  the  contents  of  that 
medical  record. 

For  personal  visits  to  examine 
records,  the  individual  should  be  able  to 
provide  some  acceptable  identification 
such  as  a  driver's  license  or  other  form 
of  picture  identification." 

Notification  procedure: 

Delete  last  two  words  and  substitute 
therefor  "Privacy  Act  Officer." 

Record  access  procedure: 

Delete  last  two  words  of  first 
paragraph  and  substitute  therefor 
"Privacy  Act  Officer." 

Record  source  categories: 

Delete  entry;  substitute  therefor: 
"Contractors.  Health  Benefits  Advisors, 
all  branches  of  the  Uniformed  Service, 
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coiigressional  ofilces.  providers  of  care, 
consultants,  and  individuals." 

DSMCOl 

System  Name: 

Defense  Systems  Management  Cdlege 
(DSMC)  Personnd  iiifarmatkm  Files  (SO 
FR  22315)  May  2a  1985. 

Changes: 

System  location: 

Delete  first  two  words  of  entry; 
substitute  therefor  "Administrative 
Services  Directorate,"  add  to  end  of 
sentence  "-5426."  Delete  second 
paragraph  of  above  entry. 

Purposes: 

Add  "by"  after  fourteenth  word; 
delete  eighteenth  word  and  add 
"Assistants;"  delete  forty-eighth  word 
and  add  "and  Personnel  Services  Staff." 

System  manqgerfsj  end  address: 

Delete  first  three  words;  substitute 
therefor  Director.  Administrator  and 
Reraonne]  Services,*'  after  last  word  add 
"-5426." 

Record  XKoess  procedures: 

Delete  words  fourteen  through 
sixteen;  substitute  therefore:  "Director, 
Administrative  and  Persomtel  Servioes," 
After  nineth  word  of  second  paraBranh 
add  "and."  »^    «    i» 

DSMC  02 

System  Name: 

Defense  Systems  Management  College 
(DSMC)  Student  Ffles  [50  FR  22315). 
May  29. 1985. 

Changes: 
System  location: 

Add  tb  the  end  of  sentence  "-5428." 
System  manager(s)  and  address: 

Add  to  end  of  sentence  "-5428." 

Record  access  procedures: 

Delete  words  fourteen  through 
sixteen;  substitute  therefor  "Director. 
Administrative  and  Personnel  Services," 
after  nineteenth  %vord  of  second 
paragraph  add  "and  must  be  signed." 

DSMC  04 


System  acme: 

Defense  Systems  Management  College 
(DSMC)  Academic  Analysis  System  (50 
FR  22317)  May  29. 1985. 

Changes: 

System  location: 

Delete  first  paragraph;  delete  first  four 
words  of  second  paragraph;  substitute 


therefon  "Priiury  Locatioii."  add  last 
paragraph  "Back-up  Data  File— 
McDonoeli  Douglas  Automation 
CoMpaay.  St  Louia,  Mo.  03150." 

Categories  of  individuals  covered  by  the 
system: 

Delete  the  la«t  aeven  words. 

Categories  of  records  in  the  system: 

Delete  words  thirty-six  through  forty- 
two;  fifty-four  throM^  sixty-one  and 
sixty-nine  through  seventy-six. 

Purpose(s): 

Delete  words  twenty-one  through 
twenty-eight;  forty-two  through  sixty- 
seven;  substitute  therefor  "used;"  delete 
words  seventy-two  and  seventy-three; 
seventy-six  through  eighty-three; 
substitute  therefor:  "prqiare." 

Storage: 

Delete  last  two  wonls  of  second 
paragraph;  substitute  therefon  "disk." 

Retrievability: 

Add  "Paper  records  are"  at  the 
beginning  of  first  sentence;  add  "and" 
after  seventh  word;  delete  tenth  through 
fifteenth  words;  substitute  therefon 
"Data  file  'i»  arrat\ged  in  SSN  by  class." 

Safeguards: 

Delete  words  eleven  throu^  twenty- 
two  of  the  second  paragraph;  substitute 
therefon  "a  controlled  access  otmiputer 
facility  located  in  an  iadustrial 
complex." 

DSMC  06 

System  name: 

Defoise  Systems  Management  College 
(DSMC)  Mailing  lists  (50  FR  22318),  May 
29, 1985. 

Changes: 

System  looation: 

Delete  entry;  substitute  therefon 
"Primary  location — Actionmail 
Company,  4825  Beech  Place,  Teny)le 
Hills,  Md.  20748.  Hard  copy  back-up 
files  (letter  and  card  requests)  and 
computer  printouts  are  locat^  in  the 
Publications  Directorate  Offices, 
Defense  Systems  Management  College, 
Building  205,  Fort  Bel  voir.  Va.  22060- 
542a" 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry;  substitute  therefor: 
Former  Defense  Systems  Management 
College  students:  members  of  the  DSMC 
Polcy  Guidance  Council  and  Board  of 
Visitors;  program  managers  associated 
with  defense  and  other  government 
acquisition  pigrams:  key  acquisition 
managers  throughout  the  U3. 


Government  former  staff  and  (acuity 
members,  and  other  iadividMls  who 
request  they  be  included  in  the  system. 
Except  for  program  management  course 
graduates,  everyone  in  the  system  is 
there  by  request" 

Categories  of  records  in  the  systeav 

Delete  fourth;  sixteendi  and 
seventeenth  words. 

Purposes: 

Delete  fte  sixth  through  twenty-third 
words  of  first  paragraph:  substitute 
therefon  "to  pnnride  a  mailing  list  for 
the  distribution  of  Program  Manager, 
The  Joamal  of  the  Defense  Systems 
Management  CoBege,  surveys,  graduate 
registers,  DoD  Dn-ectives,  Instructions 
and  Policy  Memtjranda  concerning 
defense  acquisition  and  other  guides 
and  booklets  relating  to  acquisition 
management;"  iielete  the  last  paragraph. 

Routine  uses  of  records  maintained  in 
this  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 

Delete  the  entry:  substitute  therefon 
Actioaoiaii  Company  operates  and 
maintains  the  system  based  on 

information  provided  by  the 
Publications  Directorate,  Department  of 
Research  and  hiformation,  Defense 
Systems  Management  College.  Fort 
Belvoir.  Va.  2206D-5426." 

Records  managemeat  policies  and 
practices: 

Storage: 

Delete  lest  two  words  of  first 
paragraph;  substitute  therefor 
"computer  data  base."  Add  to  end  of 
secoiid  paragraph  "and  in  computer 
printout  folders." 

Retention  and  disposal: 

Add  to  end  of  sentence  "updated 
every  two  years." 

System  maoagerfs)  and  address: 

Add  to  end  of  sentence  "-5428." 

Records  access  procedures: 

Delete  words  fourteen  through  sixteen 
of  first  paragraph;  substitute  therefon 
"Director,  Administrative  and  Personnel 
Services,"  add  to  end  of  sentence  "- 
5426."  Add  "and"  between  words  twelve 
and  thirteen  of  first  paragraph;  delete 
last  three  words.  Delete  words  six 
through  eighteen  of  second  paragraph; 
substitute  therefor  "must";  add  "or" 
between  words  twenty-eight  and. 
twenty-nine. 

DOCHA  01 

SYSTEM  NAME 

Health  Benefits  Authorization  Files. 


47092 
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SYSTEM  location: 

OCHAMPUS.  DoD.  Aurora.  Colorada 
80045-6900. 

CATEQOmCS  OF  WNMVKMJALS  COVCREO  BY  THC 
SYSTEM: 

All  individual  who  seek  authorization 
or  preauthorization  for  care  under 
CHAMPUS/CHAMPVA. 

CATEOOMES  OF  RECOmW  IN  THE  SYSTEM: 

Original  correspondence  with 
individuals,  medical  statements, 
Congressional  inquiries,  medical 
treatment  records,  authorization  for 
care,  case  status  sheets,  memos  for 
record,  follow-up  reports  justifying 
extended  care,  correspondence  with 
fiscal  intermediaries  and  work-up  sheets 
maintained  by  case  workers. 

AUTMOMTV  RM  MAINTENANCE  OF  THE 
SYSTEM: 

44  use  3101.  41  CFR  101-11.000; 
Chapter  55, 10  USC;  Section  613. 
Chapter  17.  38  USG  32  CFR  Part  199. 

To  maintain  and  control  records 
pertaining  to  requests  for  authorziation 
or  preauthorization  of  health  under 
CHAMPUS. 

HOUTMC  USES  OF  HECONOS  MAINTAINED  m 
THE  SYSTBI,  1CUI010  CATEOOMES  OF 
USERS  AND  THE  niRFOSES  OF  SUCH  uses: 

Determine  eligibility  of  an  individual, 
authorize  payment  respond  to  inquiries 
from  congressional  offices  made  at  the 
request  of  the  individual  covered  by  the 
system,  control  and  review  health  care 
management  plans,  control  and 
accomplishment  of  reviews,  and 
coordinate  subject  matter  clearance  for 
congressional  committees  and  auditors. 

Referral  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and/or  the  Administrator  of  the 
Veterans  Administration  consistent  with 
their  statutory  administrative 
responsibilities  under  CHAMPUS/ 
CHAMPVA  pursuant  to  Chapter  55. 10 
USC  and  Section  613.  Chapter  17.  38 
USC. 

Referral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits, 
and  civil  or  criminal  litigation  related  to 
the  operatioa  of  CHAMPUS.  Disclosure 
to  third-party  contacts  in  situations 
where  the  party  to  be  contacted  has.  or 
is  expected  to  have,  information 
necessary  to  establish  the  validity  of 
evidence  or  to  verify  the  accuracy  of 
information  presented  by  the  individual 


concerning  his  or  her  entitlement,  the 
amount  of  benefit  payments,  any  review 
of  suspected  abuse  or  fraud,  or  any 
concern  for  program  integrity  or  quality 
appraisal. 

FOUOES  AND  PRACTICES  FOR  STORING, 
RETRHEVINQ,  ACCESSING,  RETAINING,  AND 

disfosing  of  records  in  the  system: 

storage: 

Automated  records  are  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders. 

RETRIEVAnUTV: 

Information  is  retrieved  by  sponsor 
Social  Security  Number  and  sponsor  or 
beneficiary  name. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Automated  segments  are 
accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes.  OCHAMPUS  buildings  are 
protected  by  military  police  security 
force. 

RETENTION  AND  DiSFOSAL:    ' 

Automated  indexes  are  permanent. 
Hardcopy  records  are  closed  out  at  the 
end  of  the  calendar  year  in  which 
finalized,  held  one  additional  year,  and 
transferred  to  the  Federal  Records 
Center  (FRC).  The  FRC  will  destroy  the 
records  after  an  additional  four-year 
retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Beneficiary  and  Provider 
Relations  Division.  OCHAMPUS.  DoD, 
Aurora,  Colorado  80045-6900. 
Telephone:  303-361-8220. 

NOTIFICATION  procedure: 

Information  may  be  obtained  from  the 
Privacy  Act  Officer. 

record  access  procedure: 

Requests  should  be  addressed  to  the 
Privacy  Act  Officer. 

Written  requests  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  fuUname  of  the  sponsor, 
current  address  and  telephone  number. 
Should  it  be  determined  that  the  release 
of  medical  information  to  the  requestor 
could  have  an  adverse  effect  upon  the 
individual's  physical  or  metal  health,  the 
requestor  will  be  required  to  provide  the 
name  and  address  of  a  physician  who 
would  be  willing  to  receive  the  medical 
record  and.  at  the  physician's  discretion, 
inform  the  individual  covered  by  the 
system  of  the  contents  of  that  record. 

For  personal  visits  to  examine 
records,  the  individuals  should  provide 
some  acceptable  identification  such  as  a 


driver's  license  or  other  form  of  picture 
identification. 

contesting  record  procedures: 

The  Agency's  rules  for  access  to 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
indiviual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

-RECORD  SOURCE  CATEGORIES: 

Contractors,  Health  Benefits  Advisors, 
all  branches  of  the  Uniformed  Service, 
congressional  offices,  providers  of  care, 
consultants,  and  individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
DOCHA  02 

SYSTEM  NAME: 

Medical  Care  Inquiry  Files. 

SYSTEM  location: 

OCHAMPUS,  DoD.  Aurora.  Colorado 
80045-6900. 

categories  of  individuals  covered  by  t»ie 
system: 

All  individuals  who  seek  information 
concering  health  care  under 
CHAMPUS/CHAMPVA. 

categories  of  records  in  THE  system: 

Documents  reflecting  inquiries 
received  from  private  individuals  for 
informatin  on  CHAMPUS/CHAMPVA 
and  replies  thereto;  congressional 
inquires  on  behalf  of  constituents  and 
replies  thereto;  and  files  notifying 
personnel  of  eligibility  or  termination  of 
benefits. 

authorfty  for  maintenance  of  the 
system: 

44  U.S.C.  3101;  41  CFR  101-11.000; 
Chapter  55. 10  U.S.C;  Section  613. 
Chapter  17.  38  U.S.C.;  32  CFR  Part  199. 

PURPOSE(S): 

To  maintain  and  control  records 
pertaining  to  requests  for  information 
concerning  the  processing  of  individual 
CHAMPUS  claims  and  the  benefit 
structure  and  procedures  of  CHAMPUS. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Establish  eligibility,  respond  to 
inquiries  from  individuals,  and  respond 
to  inquiries  from  congressional  offices 
made  at  the  request  of  the  individual 
covered  by  the  system. 

Referral  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and/or  Administrator  of  the 
veterans  Administration  consistent  with 
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their  statutory  administrative 
responsibilities  under  CHAMPUS/ 
CHAMPVA  pursuant  to  Chapter  55. 10 
U.S.Ci  and  section  813,  Chapter  17.  38 
U.SC. 

R&Terral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entitiesr  including 
indivdual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilisation  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits, 
and  civil  or  criminaUitigation  related  to 
the  operation  of  CHAMPUS. 

Disclosure  to  other  third-party 
contacts  in  situations  where  the  party  to 
be  contacted  has,  or  is  expected  to  have, 
information  necessary  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 

POUaCS  AND  PRACTICES  FOM  STOftlNO, 
RETfllEVlNa,  ACCESSING,  RETAININO,  AND 
OISPOSINO  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders. 

RETRIEVABIUTV: 

Information  is  retrieved  by  case 
number,  sponsor  name  and/or  Social 
Security  Number,  and  inquirer  name. 

safeguards: 

Records  are  maintained  in  areas 
accessble  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  Automated  segments  are 
accessible  only  by  authorized  persons 
possessing  user  identification  codes. 
OCHAMPUS  buildings  protected  by 
military  police  security  force. 

RETENTION  AND  DISPOSAL: 

Automated  indexes  are  permanent. 
Paper  records  are  retained  in  active  file 
until  end  of  calendar  year  in  which 
closed,  held  two  additional  years,  and 
then  destroyed. 

SYSTEM  MANAQERfS)  AND  ADDRESS: 

Chief,  Beneficiary  and  Provider 
Relations  Division.  OCHAMPUS.  DoD 
Aurora.  Colorado  80045-8900. 
Telephone:  (303)  361-8220. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Privacy  Act  Officer. 

RECORD  ACCESS  PROCEDURE: 

Requests  should  be  addressed  to  the 
Privacy  Act  officer. 


Written  requests  for  information 
should  include  the  full  name  of  the 
individual,  military  sponsor,  current 
address  and  telephone  number.  Should 
it  be  determined  that  the  release  of 
medical  information  to  the  requestor 
could  have  an  adverse  efl'ect  upon  the 
individual's  physical  or  mental  health, 
the  requestor  will  be  required  to  provide 
the  name  and  address  of  a  physician 
who  would  be  willing  to  receive  the 
medical  record  and,  at  the  physician's 
discretion,  inform  the  individual  covered 
by  the  system  of  the  contents  of  that 
medical  record.' 

For  personal  vists  to  examine  records, 
the  individual  should  be  able  to  provide 
some  acceptable  identification  such  as  a 
driver's  license  or  other  form  of  picture 
idenfitidation. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rules  for  access  to 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  33 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGQRtES: 

Contractors,  congressional  office. 
Health  Benefits  Advisors,  all  branches 
.  of  the  Uniformed  Services,  consultants, 
end  individuals. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACR 

None. 
DOCHA  04 

SYSTEM  NAME: 

Legal  Opinion  Piles. 

SYSTEM  location: 

OCHAMPUS,  DoD  Aurora.  Colorado 
80045-6000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  IV  THE 
SYSTEM: 

Individuals  who  are  the  subject  of 
inquiries  from  the  individual  attorneys, 
fiscal  administrators,  hospital 
contractors,  other  Government  agencies, 
and  congressional  offices. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Inquires  received  fi-om  individuals, 
attorneys  fiscal  adminstrators,  hospital 
contractors,  other  government  agencies, 
and  congressional  offices.  Files  contain 
legal  opinions,  correspondence, 
memoranda  for  the  record,  and  similar 
documents. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  use  3101:  41  CFR  101-11.000; 
Chapter  55. 10  USC;  Section  613. 
Chapter  17.  38  USQ  32  CFR  Part  199. 


PURPOSE(S) 

OCHAMPUS  uses  these  records  for 
research,  precedent,  historical,  and 
record  purposes. 

ROUTINE  USES  Of  RECORDS  MAIHTfttNED  M 
THE  SYSTEM,  MCUNNNG  CATSQORISl  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Referral  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  and/or  the  Administrator  of  the 
Veterans  Administration  consistent  with 
their  statutory  administrative 
responsibilities  under  CHAMPUS/ 
CHAMPVA  pursuant  to  Chapter  55. 10 
U.S.C.  and  Section  613,  Chapter  17,  38 
U.S.C.  and  referral  to  the  Department  of 
Justice  and/or  foreign  law  enforcement 
agencies  for  possible  criminal 
prosecution. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECOfWS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  maintained  in  file 
folders. 

RETRIEVABILrrV: 

Information  is  retrieved  by  subject 
matter  with  cross-reference  by 
individual  name. 

SAFEGUARDS: 

Records  are  maintained  In  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  OCHAMPUS  buildings  are 
protected  by  military  police  security 
force. 

RETENTION  AND  disposal: 

Record  are  permanent.  Transfer  to 
Washington  National  Records  Center 
when  superseded  or  obsolete. 

SYSTEM  MANAOeR(S)  AND  ADDRESS: 

General  Counsel,  OCHAMPUa  DoD, 
Aurora,  Colorado  80045-6000. 
Telephone:  (303)  361-8506. 

NOTIFICATION  procedure: 

Information  may  be  obtained  from  the 
Privacy  Act  Officer. 

record  access  procedure: 

Requests  should  be  addressed  to  the 
Privacy  Act  Officer. 

Written  requests  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  of  the  sponsor, 
current  address  and  telephone  number. 
Should  it  be  determined  that  the  release 
of  medical  information  to  the  requestor 
could  have  an  adverse  effect  upon  the 
individual's  physical  or  mental  health, 
the  requestor  will  be  required  to  provide 
the  name  and  address  of  a  physician 
who  would  be  willing  to  receive  the 
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medical  record  and,  el  the  physician's 
discretion,  inform  the  individual  covered 
by  the  system  of  the  contents  of  that 
record. 

For  personal  visits  to  examine 
records,  the  individual  should  be  able  to 
provide  some  acceptible  identification 
such  as  a  driver's  license  or  other  form 
of  picture  identification. 

CONTCSTMQ  NCCOnO  PNOCCDURES: 

The  agency's  rules  for  access  to 
records,  contesting  contents,  and 
appeaUng  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 


ECATCQOMCS: 

Individuals,  attorneys,  fiscal 
administrators,  hospital  contractors, 
other  agencies,  and  congressional 
ofTices. 

SYSTEMS  EXEHrrED  niOM  CERTAIN 
raOVtSKMS  Of  THE  ACT. 

None. 
DOCHA  07 

SYSTEM  NAME: 

Medical  Claim  History  Files. 

SYSTEM  location: 

Primary  System— OCHAMPUS.  DoD. 
Aurora,  Colorado  80045-6900. 
Decentralized  Segment — Office  of 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services-Europe 
(OCHAMPUSEUR),  APO  New  York 
09102;  Fiscal  Intermediaries/Contractors 
(FIs)  under  contact  to  OCHAMPUS. 
Each  company  Usted  below  maintains 
claim  files  on  beneficiaries  in  their 
respective  geographical  areas. 

Blue  Shield  of  California,  P.O.  Box 
3706.  Escondido,  CA  92025. 

Hawaii  Medical  Service  Association. 
P.O  Box  860,  Honolulu,  HI  96808. 

Blue  Cross  and  Blue  Shield  of  Rhode 
Island.  One  Weybosset  Hill,  Providence, 
RI  02903. 

Blue  Cross  and  Blue  Shield  of  South 
Carolina.  P.O.  Box  8119,  Columbia,  SC 
29280. 

Blue  Cross  of  Washington-Alaska. 
P.O.  Box  77084,  Seattle,  WA  98177. 

Wisconsin  Physicians  Service,  P.O. 
Box  7927,  Madison.  WI  53707. 

CATEOOfOES  Of  MOIVIOUALS  COVERED  SV  THE 
SYSTEM: 

Eligible  beneficiaries  and  all 
individuals  who  seek  health  care  under 
CR\MPUS/CHAMPVA. 

CATEOORttS  or  RECORDS  IN  THE  SYSTEM: 

File  contains  claims,  billings  for 
services,  applications  or  approval  forms, 
medical  records,  family  history  files,  or 
any  other  correspondence. 


memorandum,  or  report  which  are 
acquired  or  utilized  in  the  development 
and  processing  of  CHAMPUS/ 
CHAMPVA  claims.  Records  are 
maintained  on  temporary  health  care/ 
maintenance  demonstration  project,  i.e., 
enrollment  and  bank  authorization 
agreements,  correspondence, 
memoranda,  forms  and  reports  which 
are  acquired  or  utilized  during  the 
projects.  Also  included  are  records  on 
appeals  and  hearings. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  use  3101;  41  CFR  101-11.000: 
Chapter  55, 10  USC;  Section  813, 
Chapter  17,  38  USC;  32  CFR  Part  199. 

PURPO«E(S): 

OCHAMPUS  and  its  Hs  use  the 
information  to  control  and  process 
heal(h  care  benefits  available  under 
CHAMPUS  including  the  processing  of 
medical  claims,  the  control  and  approval 
of  medical  treatments,  and  necessary 
Interface  with  providers  of  health  care. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCUNNNO  CATEOORIES  OF 
USERS  AND  THE  FURROSES  OF  SUCH  USES: 

Referral  to  federal,  state,  local,  or 
foreign  governmental  agencies,  and  to 
private  business  entities,  including 
individual  providers  of  care,  on  matters 
relating  to  fraud,  program  abuse, 
utilization  review,  quality  assurance, 
peer  review,  program  integrity,  third- 
party  liability,  coordination  of  benefits 
and  civil  or  criminal  litigation  related  to 
the  operation  of  CHAMPUS. 

Disclosure  to  third-party  contracts  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have, 
information  necessary  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual  concerning  his  or  her 
entitlement,  the  amount  of  benefit 
payments,  any  review  of  suspected 
abuse  or  fraud,  or  any  concern  for 
program  integrity  or  quality  appraisal. 

Issuance  of  deductible  certificates; 
responding  to  inquiries  from 
congressional  offices,  made  at  the 
request  of  the  person  to  whom  a  record 
pertains:  and  conducting  audits  of  the  FI 
processed  claims  to  determine  payment 
and  occurrence  accuracy  of  the  FI's 
adjudication  process. 

Process  and  control  of  recoupment 
claims  in  favor  the  United  States  arising 
under  the  Federal  Claims  Collection  Act. 
In  connection  with  these  recoupment 
claims,  information  may  be  disclosed  to: 

a.  The  U.S.  Department  of  Justice, 
including  U.S.  Attorneys,  for  legal  action 
and  final  disposition  of  the  recoupment 
claims. 


b.  The  Internal  Revenue  Service  to 
obtain  current  address  information  on 
delinquent  accounts  receivable 
(automated  controls  exist  to  preclude 
redisclosure  of  solicited  IRS  address 
information)  and  to  report  amounts 
written-off  as  uncollected  as  taxable 
income.  • 

c.  Private  collection  agencies  for 
collection  action  when  deemed  to  be  in 
the  best  interest  of  the  U.S. 

DISCLOSURE  OF  CONSUMER  REPORTMQ 

AQENCIES: 

Disclosures  pursuant  to  5  USC 
552a(b](12)  may  be  made  to  "consumer 
reporting  agencies"  as  defined  in  the 
Fair  Credit  Reporting  Act  (15  USC 
1681a(f))  or  the  Federal  Claims 
Collections  Act  of  1966  (31  USC 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSINO,  RETAININO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  maintained  on 
magnetic  tape  and  disc.  Paper  records 
maintained  in  file  folders. 

retrievabiuty: 

Information  is  retrieved  by  sponsor's 
Social  Security  Number;  beneficiary's 
name;  classification  of  medical 
diagnosis,  procedure  code,  or 
geographical  location  of  care  provided; 
and  selected  utilization  limits. 

safeouaros: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained.  Decentralized  automated 
segments  within  FI  operations  are 
accessible  on-line  only  to  authorized 
persons  possessing  user  identification 
codes,  liie  automated  portion  of  the 
Primary  System  is  accessible  only 
through  the  medium  of  OCHAMPUS 
prepared  computer  programs  resulting  in 
a  print-out  of  the  data.  OCH.\MPUS 
buildings  are  protected  by  military 
police  security  force. 

RETENTION  AND  OISROSAL: 

Records  maintained  on  magnetic  tape 
are  individual  annual  files  and  are 
permanent.  Paper  records  are  closed  out 
at  the  calendar  year  end  in  which 
processed,  held  one  additional  year,  and 
transferred  to  the  Federal  Records 
Center.  Federal  Records  Centers  will 
destroy  after  an  additional  four-year 
retention. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Contract  Management  Division, 
OCHAMPUS,  DoD,  Aurora,  Colorado 
80045-6900.  Telephone:  (303)  361-8043. 
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NOnnCATION  PnOCEOUHC: 

Information  may  be  obtained  from  the 
Privacy  Act  Officer. 

RCCORO  ACCESS  mOCCOURES: 

Requests  should  be  addressed  to  the 
Privacy  Act  Officer. 

Written  requests  for  information 
should  include  the  full  name  of  the 
beneficiary,  the  full  name  of  the  sponsor, 
current  address,  and  telephone  number. 
Should  it  be  determined  Uiat  the  release 
of  medical  information  to  the  requestor 
could  have  an  adverse  effect  upon  the 
individual's  physical  or  mental  health, 
the  requestor  will  be  required  to  provide 
the  name  and  address  of  a  physician 
who  would  be  willing  to  receive  the 
medical  record  and,  at  the  physician's 
discretion,  inform  the  individual  covered 
by  the  system  of  the  contents  of  that 
record. 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
some  acceptable  identification  such  as  a 
driver's  license  or  other  form  of  picture 
identification. 

CONTESTINO  RECOMO  PROCCOURES: 

The  agency's  rules  for  access  to 
records,  contesting  contents,  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  AdministraHve 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

Physicians,  hospitals,  and  other 
sources  of  care;  individuals;  insurance 
companies;  and  consultants. 

SYSTEMS  EXEMPTED  FROM  CERTAWi 
PROVISIONS  OF  THE  ACT; 

None. 
DOCHA  09 
SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  LOCATION: 

OCHAMPUS,  DoD  Aurora,  Colorado 
80045-6900. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM; 

Current  or  former  Federal  employees 
who  have  submitted  grievances  in 
accordance  with  5  USC  2302  and  5  USC 
7221  or  a  negotiated  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  related  to  grievances 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
examiner's  findings  and 
recommendations,  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  includes  files  and  records  of 
internal  grievance  and  arbitration 


systems  that  OCHAMPUS  may  establish 
through  negotiations  with  recognized 
labor  organizations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  USC  2302  and  5-USC  7211. 

PURPOSE(S): 

To  control  and  process  Federal 
employee  grievances. 

ROUTINE  USES  OP  RECORDS  MAINTAINEO  Ni 
THE  SYSTEM.  INCUiOINO  CATEOORIES  OIF 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Disclosure  to  appropriate  federal, 
state,  or  local  agencies  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regiilation, 
or  order  where  the  disclosing  agency 
becomies  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation:  to  disclose 
information  to  any  source  from  which 
additional  Information  is  rquested  in  the 
course  of  processing  a  grievence,  to  the 
extent  necessary  to  identify  the 
individual  inform  the  source  of  the 
purpose(s)  of  the  request  and  identify 
the  type  of  information  requested:  to 
disclose  information  to  a  federal  agency, 
in  response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conducting  of  security  or 
suitability  investigation  of  an  individual 
the  classifying  of  jobs,  the  letting  of  a 
contract,  or  the  issuance  of  a  Ucense. 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  iriformtion 
is  relevant  and  necessary  to  requesting 
the  agency's  decision  on  the  matter,  to 
respond  to  inquiries  firom  that 
congrtessional  office  made  at  the 
request  of  that  individual  concerned  by 
the  system;  to  disclose  information  to 
another  federal  agency  or  to  a  court 
when  the  government  is  party  to  a 
judicial  proceeding  before  the  court;  to 
disclose  information  to  officials  of  the 
Merit  Systems  Protection  Board 
including  the  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority  and  its  General  Counsel;  or 
the  Equal  Employment  Opportunity 
Commission  when  requested  in 
performance  of  their  authorized  duties: 
to  disclose  in  response  to  a  request  for 
discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding: 
and  to  provide  information  to  officials  of 
labor  organizations  reorganized  under 
the  Civil  Service  Reform  Act  when 
relevant  and  necessary  to  their  duties 
exclusive  representation  concerning 
persoimel  policies,  practices  and 
matters  affecting  work  conditions. 


This  information  is  used  in  the 
creation  and  maintenance  of  records  of 
summary  descriptive  statistics  and 
analytical  studies  or  for  related  work 
force  studies.  While  published  statistics 
and  studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  reference. 

POLICIES  AND  PRACnCSS  FOR  STORIWO, 
RtlRIEWINU,  ACCESSWIO,  RgTAmWIO,  ANO 
DISPOeiNa  OF  RECORDS  M  THE  SYtTEKC 

STORAGE: 

Paper  records  maintained  in  file 
folders. 

RETRIEVABMJTV: 

Information  is  retrieved  by  individual 
name. 

SARGUAROS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.  OCHAMPUS  buildings  are 
protected  by  miUtary  police  security 
force. 

RETENTION  AND  disposal: 

Records  are  closed  at  the  end  of  the 
calendar  year  in  which  they  are  closed, 
held  an  additional  seven  years,  and  then 
destroyed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Personnel  Office.  OCHAMPUS.  DoD. 
Aurora.  Colorado  80045-0900. 
Telephone:  (303)  361-3954. 

NOTIFICATION  procedure: 

Information  may  be  obtained  from  the 
Privacy  Act  Officer. 

RECORD  ACCESS  PROCEDURES: 

Requests  should  be  addressed  to  the 
Privacy  Act  Officer. 

Written  requests  for  information 
should  include  the  full  name  of  the 
individual. 

For  personal  visits  to  examine 
records,  the  individual  should  provide 
some  acceptable  identification  such  a 
driver's  license  or  other  form  of  picture 
identification. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  access  to 
records,  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  witnesses,  agency 
officials,  and  organizations. 
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SYSTEMS  tXCMTTEO  FHOM  CCRTAIM 

phovisions  of  the  act: 

None. 

DSMC  01 
SVSTBiNMK: 

Defense  System  Management  College 
(DSMC)  Personnel  Information  Files. 

SYSTEM  location: 

Administrative  and  Personnel  Service 
Directorate,  Defense  System 
Management  College  (DSMC).  Ft. 
Belvoir,  Va.  22060-5428. 

CATEOOIUES  OF  HNNVNHJALS  COVERED  BY  THE 
SYSTEM: 

Military  and  civilian  personnel 
assigned  or  attached  to  the  Defense 
Systems  Management  College. 

CATEOOMES  OF  RECORDS  IN  THE  SYSTEM: 

Data  includes  summary  of 
occupational  experience,  education, 
training,  security  clearance,  home 
address,  home  telephone  number, 
dependent  status,  awards  and 
decorations,  promotion  status,  pay 
status. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 


10  use  138,  and  Department  of 
Defense  Directive  5180.55,  'Defense 
Systems  Management  College,'  January 

5. 1977. 

PURPOSE(S) 

Information  is  used  by  supervisory 
officials  to  obtain  information  on  which 
to  base  decisions;  by  assigned  Personnel 
Management  Assistants  fur 
accomplishments  of  records 
maintenence  and  personnel  services  to 
individuals  assigned  and  attached;  for 
publication  of  biographical  data 
booklets,  personnel  rosters,  telephone 
directories,  and  organizational  charts  by 
the  Administrative  and  Personnel 
Services  staff.  Information  from  records 
contained  in  the  system  may  be 
provided  to  any  componeent  of  the 
Department  of  Defense. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUMNNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  referred  to  and 
used  by  law  enforcement  or 
investigative  authorities  for 
investigations  and  possible  criminal 
prosecution  civil  court  action,  or 
regulatory  order.  See  also  the  Office  of 
the  Secretary  of  Defense  (OSD)  Blanket 
Routine  Uses  at  the  head  of  this 
Component's  published  system  notices. 


MUCKS  AND  PRACTICCS  FOR  STORtNO, 
RETRICVINO,  ACCCSSINQ,  RCTANHNa,  ANO 

oisposino  of  records  in  the  system: 
storage: 

Primary  Hies  are  paper  records  in  file 
folders  and  punched  cards. 

REXMEVAaiUTY: 

Filed  alphabetically  by  last  name. 

SAFEGUARDS: 

Building  is  locked  during  nonbusiness 
hours.  File  storage  is  in  locked  file 
cabinets.  Only  authorized  personnel 
have  access  to  files. 

RETENTION  AND  OISFOSAL: 

Files  are  retained  for  one  year  after 
individual  transfers,  separates  or  retires; 
then  are  destroyed. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Director,  Administrative  and 
Personnel  Services,  Defense  Systems 
Management  College,  Ft.  Belvoir,  Va. 
22060-5428. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager,  Telephone:  703-864- 
3118. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to:  Commandant,  Defense 
Systems  Management  College,  ATTN: 
Director,  Administrative  and  Personnel 
Services  Building,  202  Ft.  Belvoir,  Va. 
22060^5428. 

Written  requests  for  information 
should  contain  full  name  and  current 
address  of  the  individual. 

For  personal  visits,  the  individual 
must  provide  acceptable  identification, 
such  as  ID  card  or  driver's  license. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerened  are  contained  in 
32  CFR  Part  288b  and  OSD 
Administrative  Instruction  No.  81. 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  individual, 
from  official  personnel  folders  (201 
Files),  from  Standard  Form  171,  and 
from  supervisory  o^cials. 

EXEMPTIONS  CLAIMED  UNDER  THIS  SYSTEM: 

None. 
DSMC  02 

SYSTEM  name: 

Defense  Systems  Management  College 
(DSMC)  Student  Files. 


SYSTEM  location: 

Office  of  the  Registrar,  Defense 
Systems  Management  College  (DSMC). 
Building  202.  Ft.  Belvoir,  Va.  22060-5426. 

CATSOORICS  of  individuals  covered  by  THE 

•va 


All  current,  former,  and  nominated 
students  of  the  Defense  System 
Management  College,  (DMSC). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  includes  name,  dependent  data, 
SSAN,  career  brief  application  form, 
security  clearance,  college  transcripts, 
correspondence.  DSMC  grades, 
instructor  and  advisor  evaluations, 
education  reports,  official  orders, 
current  address,  and  individual's 
photograph. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  136,  and  Department  of 
Defense  Directive  5160.55,  'Defense 
System  Management  College,'  January  5, 
1977. 

PURPOSE(8): 

This  data  is  used  by  College  officials 
to  provide  for  the  administration  of  and 
a  record  of  academic  performance  of 
current,  former  and  nominated  students, 
to  verify  attendance  and  grades;  to 
select  instructors;  to  make  decisions  to 
admit  students  to  programs  and  to 
release  students  from  programs:  to  serve 
as  a  basis  for  studies  to  determine 
improved  criteria  for  selecting  students; 
to  develop  statistics  relating  to  duty 
assignments  and  qualifications.  This 
data  is  used  by  the  Registrar  in 
preparing  locator  directories  of  current 
and  former  students  which  are 
disseminated  to  students,  former 
students  and  other  appropriate 
individuals  and  agencies  for  purpose  of 
administration;  by  College  officials  in 
preparing  students  biographical 
booklets,  student  rosters,  and  press 
releases  of  student  graduations.  This 
data  may  be  transferred  to  any  agency 
of  the  Department  of  Defense  having  an 
official  requirement  for  the  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THIS  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

To  law  enforcement  or  investigatory 
authorities  for  investigations  and 
possible  criminal  posecution,  civil  court 
action,  or  regulatory  order. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETmEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 
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retrievabiuty: 


Filed  are  sequenced  alphabetically  by 
last  name,  by  dan.  and  couise.  Locator 
cards  are  filed  alphabetically  in  twro 
categories;  active  students  (by  course) 
and  former  students. 


SAFEOUI 

Recosds  are  maintained  in  locked 
cabinests,  in  an  area  accessible  only  to 
authorized  personnel.  Building  is  locked 
during  non-business  hours. 

Only  individuals  designated  as  having 
a  need  for  access  lo  files  by  the  System 
Manager  are  aulborized  access  to 
informatton  in  tbe  Tiles. 

RETENnON  AND  DISPOSAL: 

ReccsKls  are  permanent. 

SYSTEM  «UNAOER(S)  ANB  ADDRESS: 

Registrar.  Defense  Systems 
Management  College,  Building  202,  Ft 
Belvoir,  Va.  22060-5426.      . 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager,  Telephone:  703-664- 
3120. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to:  Commandant,  D^enae 
Systems  Management  College,  ATTN: 
Director,  Administrative  and  Personnel 
Services.  Building,  302,  Ft.  Bclvwr.  Va. 
22060-5426. 

Written  requests  for  information 
should  contain  bill  name,  current 
address  and  telephone  number,  and 
course  and  class  of  individual,  and  must 
be  signed. 

For  personal  visits,  the  individual 
must  provide  acceptable  identification, 
such  as  ID  £ard  or  driver's  license. 

CONTESTIMO  KCCORD  PROCEVDRES: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinatons  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RBCORO  SOURCE  OtTEOOIICe: 

Information  is  provided  bj'  l3ie 
individual,  supervisors,  employers, 
instructors,  advisors,  examinations,  and 
official  'military  records. 

EXEMPTIONS  OLAIMeO  UNOER  THIS  SYSTEM: 

None. 
DSMC  M 

SYSTEM  MHMC: 

Defense  Systems  Management  College 
(DSMC)  Academic  Analysis  System. 


SYSTEM  LOCATION: 

Primary  Location — Acquisition 
Management  Laboratory,  Defense 
Systems  Management  College,  Ft. 
Belvoir,  Va.  Z2060. 

Back-up  Data  Files— MdDoimefl 
Douglas  Antomation  Company,  St. 
Louis,  MO  63150. 


of  moiviouals  covsmo  sv  the 
system: 

All  current  and  iocmef  Program 
Management  Course  (PMC)  students. 

categories  of  RECORDS  INTNI'SYrreM: 

File  contains  individuars  name, 
SSAN,  sex,  date  of  birth,  service 
affiliation,  affiliation  status,  years  of 
service,  promotion  iristory,  ^alb  at 
assignmenl  history,  current  assignment 
code,  military  or  civilian  occupation 
code,  educatianal  history^  class  at 
DSMC,  "DSMC  functional  ouirse  grades, 
graduation  status,  pre-  and  post-test 
scores,  individual  survej'  responses,  and 
course  enrollment  data. 

AiniiOMmr#OR4M«nxNaMCEOF  the 
system: 

10  use  136,  and  Department  of 
Defense  Directive  Sl«0,&Si,  'Deieoae 
Systems  Management  Colle^,'  Januai^ 
5,1-977. 

PURPWKO): 

To  "be  Bsed  by  DSMC  effidafs 
designated  by  "Ore  CommandaTrt  to 
determine  areas  for  improvement  of 'Ae 
PMC  academic  pragiaB;  ased  to 
evaluate  the  qnabty  And  performance  of 
current  and  lomwr  PMC  students;  used 
for  counseliag  PMC  students;  used  to 
prepare  I^C  student  academic 
evaluation  reports. 

ROUTINE  USES  OF  RECORDS  MAIWTAIWEDIN 
THIS  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OP  SHCM  «iact: 

See  Office  of  the  Secretary  of  Defense 
(OSD)  Blanket  Routine  Uses  at  the  head 
of  this  Components  published  system 
notices.' 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAtNING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Primary  files  is  paper  records  in  file 
folders. 
Back-up  data  file  is  disk. 

RETRI»rAMUTV: 

Paper  records  are  filed  by  class 
alphabetically  by  last  name,  and  PMC 
student.  Data  file  is  an-anged  in  SSAN 
by  class. 

SAFEOUARttS: 

Primary  file  is  in  a  lacked  caiunet. 


Back-up  data  file  is  in  a  building 
which  is  a  oootroUed  access  computer 
facility  located  in  an  industrial  complex. 

Only  individuals  designated  as  having 
a  need  for  access  to  files  by  the  System 
Manager  are  antboriEed  access  to 
information  in  the  files. 

RETENTION  AND  disposal: 

Records  are  permanent 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commandant,  Defense  Systems 
Management  College,  Building  202.  PL 
Belvoir,  Va.  22060. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
System  Manager,  Telephone:  703^664- 
3120. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to:  Commandant,  Elefense 
Systems  ManHgement  College,  ATTN: 
Chief.  Adminisfration  Division.  Building 
202.  Ft.  Belvofr,  Va.  22060. 

Written  requests  for  information 
should  contain  full  name  of  the 
individual,  current  address  and 
telephone  number. 

For  personal  visits,  the  individual 
must  contact  the  Chief,  Administration 
Division,  Building  202,  Ft.  Belvoir,  Va. 
22060,  and  provide  acceptable 
identification,  snc^  as,  Tnilitary  or  ofter 
ID  card,  driver's  license. 

CONTESTINQ  «EOO«D  PNOoeouRes: 

The  Agency's  rules  fw  acoess  to 
records  and  for  <:anteBfmg  oontents  and 
appealing  initial  detemrinBtrone  by  tiie 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administiative 
Instruction  No.  61. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual,  employer,  stall  and  facidty  of 
DSMC,  each  DoD  Component,  and  the     • 
Office  of  Personnel  Management  (OPM) 
(including  their  automated  personnel 
systems),  educational  institutions  and 
testing  services. 

EXEMPTIOMS  i 

None. 
DSMC  06 

SYSTEM 

Defense  Systems  Management  College 
(DSMC)  Maihng  Liste. 

SYSTEM  LOCATION:  • 

Primary  location — Actionmail 
Company,  4625  Beech  Place,  Temple 
Hills,  MD  20748. 

Hard  copy  laack-up  files  (letter  and 
card  requests)  and  computer  pnatouts 
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are  located  in  the  Publications 
Directorate  Offices,  Defense  Systems 
Management  College,  Building  205,  Fort 
Beivoir.  VA  22060-5426. 

CATEOOmn  OF  WMNVNNMtS  COVERCO  BV  THC 
SYSTEM: 

Former  Defense  System  Management 
College  students;  members  of  the  DSMC 
Policy  Guidance  Council  and  Board  of 
Visitors:  program  managers  associated 
with  defense  and  other  government 
acquisition  programs;  key  acquisition 
managers  throughout  the  U.S. 
Government  former  staff  and  faculty 
members,  and  other  individuals  who 
request  they  be  included  in  the  system. 
Except  for  program  management  course 
graduates,  everyone  in  the  system  is 
there  by  request. 

CATEQOmCS  OF  RECOROS  IN  THE  SYSTEM: 

File  contains  name.  Class  at  DSMC, 
job  code,  mailing  address,  rank  or  grade, 
position  title  and  affiliation. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  use  136,  and  Department  of 
Defense  Directive  5160.55,  'Defense 
Systems  Management  College,'  January 
5, 1977. 

PURPOSE(s): 

Data  is  used  by  DSMC  to  provide  a 
mailing  list  for  the  distribution  of 
Program  Manager,  The  loumal  of  the 
Defense  Systems  Management  College, 
surveys,  graduate  registers.  DoD 
Directives.  Instructions  and  Policy 
Memoranda  concerning  defense 
acquisition  and  other  guides  and 
booklets  relating  to  acquisition 
management;  to  prepare  lists  of 
Department  of  Defense  Program 
Managers. 

ROUTINE  uses  OF  RECORDS  MAiKTAiNEO  IN 
THIS  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Actionmail  Company  operates  and 
maintains  the  system  based  on 
information  provided  by  the 
Publications  Directorate,  Department  of 
Research  and  Information,  Defense 
Systems  Management  College,  Fort 
Beivoir,  VA  22060-5426. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECOROS  IN  THE  SYSTEM: 

STORAGE: 

Primary  file  is  computer  data  base. 

Hard  copy  back-up  files  are  paper 
records  in  file  folders  and  in  computer 
printout  folders. 

RETRtCVABIUTV: 

Files  are  retrievable  by  name,  class, 
data  base  code,  and  zip  code. 


SAFEGUARDS: 

Primary  location  is  a  controlled 
access  area. 

Back-up  file  storage  is  in  a  building 
which  is  locked  during  non-business 
hours  and  is  located  on  a  military 
installation. 

Only  individuals  designated  as  having 
a  need  for  access  to  files  by  the  Systems 
Manager  are  authorized  access  to 
information  in  the  files. 

WftHNIlOW  AND  DW>OtAt: 

Records  are  permanent,  updated 
every  two  years. 

SYSTEM  MANAacn(S)  AND  ADORCSS: 

Dean.  Department  of  Research  and 
Information,  Defense  Systems 
Management  College,  Building  202,  Ft. 
Beivoir.  VA  22G60-5426. 

NOnnCATKM  PROCCOURtS: 

Information  may  be  obtained  from  the 
System  Manager.  Telephone:  703-M4- 
5783. 

RECORD  ACCESS  FROCEDURES: 

Requests  from  individuals  should  be 
addressed  to:  Commandant.  Defense 
Systems  Management  College,  ATTN: 
Director,  Administrative  and  Personnel 
Services.  Building  202.  Ft.  Beivoir,  VA 
22060-5426. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  and  current  address. 

For  personal  visits,  the  individual 
must  provide  acceptable  identification, 
such  as  military  or  other  ID  card  or 
driver's  license. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  are  contained  in  32 
CFR  Part  286b  and  OSD  Administrative 
Instruction  No.  81. 

RECORD  SOURCE  CATEOORIES: 

Information  is  provided  by  the 
individual,  employer,  staff  and  faculty  of 
DSMC,  each  DoD  Component,  and  the 
Office  of  Personnel  Management  (OPM) 
(including  their  automated  personnel 
systems). 

EXEMimONS  CLAIMED  UNDER  THIS  SYSTEM: 

None. 
|FR  Doc.  85-27008  Filed  11-13-85;  8:45  am] 
BHJJNO  COOE  M1O-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Adviaory  Board; 
Meeting 

November  5. 1985. 

The  USAF  Scientific  Advisory  Board 
Aeronautical  System  Division  (ASD) 
Advisory  Group  will  meet  December  11. 
1985.  from  8KN)  Ai^.  to  5:00  P.M.  at 
Headquarters  ASD,  Wright-Patterson 
AFB,OH 

The  purpose  of  this  meeting  is  to 
receive  briefings  and  to  advise  the 
Commander,  ASD,  on  the  infrared 
search  and  track  (IRST)  program. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  I.  Cornier, 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  85-27091  Filed  ll-13-«5;  8;45  am] 

BHXINQ  COOE  M10-01-M 


DEPARTMENT  OF  EDUCATION 

Office  Of  Special  Education  and 
Rehabilitative  Servicea 

Application  Notice  Estat>iiahlng 
Cloaing  Dates  for  Tranamlttal  of 
Certain  Flacal  Year  1986  Awarda 

aqcncy:  Department  of  Education. 
action:  Correction  notice. 

summary:  An  application  notice 
establishing  closing  dates  for  the 
transmittal  of  application  for  fiscal  year 
1986  awards  for  the  Secondary 
Education  and  Transitional  Services  for 
Handicapped  Youth — Cooperative 
Models  for  Planning  and  Developing 
Transitional  Services,  (84.158(c))  was 
published  on  July  31. 1985  at  50  FR 
30992. 

On  pages  30993  and  30998  the  closing 
date  was  listed  incorrectiy  as  January 
20, 1986.  The  correct  date  is  January  21. 
1986. 

On  October  3, 1985  at  50  FR  40472  an 
application  notice  was  published 
establishing  closing  dates  for  the 
transmittal  of  applications  for  fiscal 
year  1986  awards  for  the  Handicapped 
Children's  Early  Education  Program 
(84.024  L,  R,  T).  On  page  40472  the 
closing  date  was  listed  incorrectly  as 
January  20, 1986.  The  correct  date  is 
January  21, 1986. 
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On  Octobers.  19a5«t  50 HI 41322an 
applicatiaa  aotioe  was  publisibed 
eslabluhinfolaAiag  dates  ior  tite 
Auxiliaijr  Activities,  ia-£emoe 
Training — Handicaji^ed  Ouldi^B's  £ariy 
Education  Program  {S4.oa6P).  Oq  page 
42323  the  doaiqg  iate  uns  ksled 
incorcett^  .as  January  20,  lasa.  The 
correct  date  is  |anuary.21, 1966. 

FOR  FURTHER  INFORMATIOR  COWHW^i: 

Ms.  Mary  A.  Smith,  Divisioaof 
Regulations  Management.  LLS. 
DepartBieat  of  JBducaftioR.  400  Jtiaryiand 
Avenue,  SW,  (Room  2134.  POB-6J. 
Washington,  DC,  20202.  Telephone:  732- 
2884. 

(20  U.S,C.  1425. 1IZ3. 1434) 
Dated:  JSIovember  &  1985. 
(Catalog  dTPaderal  Domestic  AMistance  Na. 
84.158;  Secondary  Education  .and  Transitional 
ServtcCT  ftjr  Handicapped  TouTh;  84.D24. 
HandrcappedChfldren  ■Early  Edncfftion 
Program;  B4.08S,  ftrodHary  Atftivtties:  In- 
Service  Training — Handicapped  Children's 
Early  Education  Program) 
MadnoiBB  Wffl, 

Asistani  Seccetary  for  Specid  EducaGon  and 
RehabiJitatum  Sena'ces. 

[FR  Doc.m-r7W2  Filed  31-13-85;  A45ainJ 

■WJJMOCOCe  WM4M  M 


Extension  Of  ClosbHlDaie  Tor 
TransnitUI  of  Ajqdtoflflons  for  New 
Awards  lor  KesMitfiand  Training 
Centers  Tor  Fiscal  Year  1»6 


Progrs 


lie  and  flacad  UmMffien 


The  Secretary  extends  Ae  rWapiryg 
date  for  (he  transmittal  of  applications 
for  awarcts  fornew  Jleaeairch  and 
TrainiAg  Ceoters  {RTC's]  ior  fiscal  y^ar 
1988  from  November  22. 1985  to 
(December  20. 1985).  Ob  September  1-6, 
1985,  the  "Secretary  publiahed  in  the 
Federal  Seil^lar  a  Notice  of  Proposed 
Priorities  Ior  Hesearch  and  Training 
Centers  Tor  Rscal  Tear  1988  and  a 
Notioe  for  Transmittal  of  Applications 
for 'Research  and  Training  Centers  for 
Fiscal  Tear  1986  (50  FR  37571-3?575).  A 
description  of  Qie  Research  and  Training 
Center  program  is  also  included  in  the 
Notice  of  Proposed  Priorities.  The 
purpose  of  this  noQce  is  to  extend  the 
clo&ing  date  for  traasraittal  of 
appTications  under  those  three  juiodties. 

Far  further  iaformalian  caatacL  Ms. 
Gail  Perry,  National  instHule  of 
Handicapped  Research,  LLS. 
Department  of  Edacation,  400idaTyland 
Avenue.  SW.^  Siivitzer  Office  Building. 
Room  3070,  Waahingtxm.  DC  20202, 
Telephone  (20Z)  7,32-1207;  deaf  and 
hearing  impaired  individuals  may  call 
(202)  732-1198  ior  TTY  services. 

Program  Authority:  (29  USjC  782}. 


(Catak^e^fi^aderalDsmeBticAiMtaBQe  No. 
84.133.  NatioDal  Institute  x\f  Hasdicapneil 
Research) 

Dated:  November  8,  aass. 
Madeleine  Will. 

.-.  r,,'  7^     ■•"  -  *'-'  '■*;•.". 

Assistant  Secretary  for  SpeaalSducatiemaad 
RehabUitatixe  Services. 
(FR  Doc.  85-27073  Filed  11-13-85;  8:45  amj 
mUJNO  COOC  4000-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  I 


[Docket  No.  SA85-52-000] 


SmpH^i— wtal  taWlM  lorS«afr 
Adjustment 

Issued:  November  6, 1B85. 

On  Aqpat  30,  IMK,  Geeeisy 
EKplerati«£:<»B)|MDr  H^eneisy)  fikd 
with  tbe  Cooyaituen  «  fy>*«*.Mtti  lor 
ariJHStBftrat  under  saotiaB  SOZici  of  ike 
Natural  Gas  Paiky  Act  of  ld78!(NGPAJ. 
15  U.S.C.  M12ic)  iVSKl  Sipecilically. 
Cenei>s^  eeogbt  relief  tmaa  tht 
requiremeat  si  Caaunisaioo  Onier  M»s. 
39S,  J99-A,  and  998^  tkat  it  refwDd  fitu 
overd^a^ges  of  aHMKoaately  $500,086 
to  its  purchaser  T^ansoantiaegtal  Gas 
I^peline  Gempaay  {Traascoj  prior  to 
Ai^gustJO,  UttS.OaGtate^erfi.  1885, 
notioe  of  Geaergy's  Aagust  80  petibcra 
for  adjnBtmert  was  fwhftAiJ  in  the 
Federal  RegislBc.  S0FR4iai£. 

On  Septeber  18, 198&,  Gemcgsr^led 
a  suppleiMnt  to  iteAafust  88  petition. 
Throi^  its  0ui»pieiBeBial  iMtHban. 
Geneixy  eeeks  4o  tesotoe  tfae  statas  of 
approxvaalely  taeOjOOO  in  lOveriMyiaaits 
whic^  Geaeisy  i«ceived  (mm  Tcansoa 
during  the  period  May  tSM  to  jamary 
1985.  in  additiaB  to  the  reiief  Ceaeisy 
xeqaested  in  its  August  30  petition, 
Cexioigf  DOW  seeks  anapenaion  of  its 
obligation  to  itefoad  thoe  overpayments 
uittil  Cenetsy  ">^  Tjaitsco  cocaplete  a 
fuU  account  i<ecoacilu1ioa. 

Cenergy  states  the  overpayments  a1 
iame  in  the  supplemental  petition  result 
from  sales  of  natural  gas  prodtmed  from 
WeU  No.  11,  High  isl«iri  Block  10-L. 
State  Water,  Jefferson  County,  T«xas. 
w^udi  originidly  qualified  for  t^  NGPA 
section  182  |uioe.  In  May  1884.  Well  No. 
11  was  recompleted  and  its  jirodactian 
from  the  newly  penateated  f ansatjon 
qualified  forotl^  tfae  MGPA  aection  103 
price.  Genei^  stata  thait  TcanKX) 
coBitinned  to  pay  A  Hie  ingher  NGPA 
section  102  pnce  fnira  May  18B4  to 
January  1985. 

Cenergy  aaaintaias  that  aitkougfa  it 
requested  that  Tranaco  comect  «he 
section  102  aweijniaBents.  by  offselting 


such  oxBBODfts  agaimrt  Traasoo'i  cumen 
or  future  obl^tians  to  Cenei^, 
Tkansco  has  lailBd  to  ^  sa.' 

The  procedures  applicable  %o  'flie 
conduct  of  this  adjo^ment  proceeding 
are  foantf  in  Sabpart  K  of  the 
Commi8s*en''a  ReAes  (rf  Practioe  and 
ftwedwe  tl8CPR  385.1  Wl  etaeq. 
(1985)).  Any  fereon  desmng  to 
participate  in  Ais  proceecftng  nrest  file  a 
motion  to  rirteiveue  in  ecoordence  with 
tbe  previsiaaBof  9rt>part  K  wiSiin  15 
days  after  p^iMicetion  of  flns  notioe  in 
the  Federal  Regiater. 
LoisD.'CaAen, 
Acting  Secretary. 
(FR  Doc.  fl5-27109  Ffled  11-13-85;  a:«5  am] 

BHJJNQCOOE  (TIT-OI-a 


[DetlntllD.  CP8S-34-VD01 


I  Corp.  and 
ColunMa  €KJiT  Tranawiaalon  Co.; 

i  AofhortofSon 


N«vember«.lflR. 

Take  notioe  tbat  en  Octaber  XI.  1885, 
ColnoBbia  Gas  Tnnsnisaian 
CoqxBB&Hi  (OsiBBibia  Gaal.  ITtM 
kiaoCorUe  Aveaae.  S£.,  Gkarleston. 
West  Vk«iwa  £5314.  and  C4^aBibia  Gutf 
Ti  i]iwiaiiiaii  Oanxpany  (Oolaaibia 
Gid!),  3885  Wegi  Aiebaan  Avenae. 
HooBtoB,  Texas  T7Ca7.  hereinafter 
reieiired  lo  piDtiy  as  A^ipkcanta,  filed  in 
Dodcet  No.  {988-34-880  a  aeipiest 
pusmanl  lo  1 157.285  of  the  Ae^btions 
aader  the  Matnial  Gn  Act  (18  GHt 
157.885)  <ar«B  auikortty  to  tracnport 
natDcal  gas  nn  b^alf  of  Federal  Mogul 
CorpontiaB  (Fedend  MogoQ  wider  ttae 
cerljicates  iaaned  id  Dodoet  Nos.  CPB3- 
76-aao'aBd  Cn3-«98-e8a  lespectlveily, 
pareaaaft  to  section  7  of  the  Natoral  Gas 
Act,  all  asBme  fally  set  &ir&  inihe 
request  on  £le  vith  tke  Commission  and 
apcB  to  pohhc  inspection. 

Applicants  propose  to  transpml  np  to 
200  ndlion  Bta  of  aatsral  gas  per  day  on 
behalf  of  Federal  ^4ogHl.  Appii  cants 
propose  to  continue  the  transportation 
service  through  the  later  of  any 
extension  of  the  existing  aathority  to 
transport  under  Section  157.209  erf  ^e 
Commission's  Regalations,  SFnd/or  audi 
period  of  tinae  aa  stay  be  estabttsbed  by 
the  Coimntssion  to  any  final  nile  iseued 
io  Docket  Na  SldB-t,  ap  lo  the  term  of 
the  transpojtotioH  agreement.  B  is  stated 
that  Federal  Mogid  has  entered  rata  a 
gas  sales  agreeaieRt  to  pwdhase  natia-al 
gas  ban  Bnlnade  Oonroretion  f&m-ade) 
and  that  sodhgasivasnot  committed  or 
dedicated  toinMerstate  commerce  on 
NovRnberS.  UTI.  tt  is  further  sta%ed 
that  gasporakaeed  frMn  Entrade  tvould 
be  tranipoited  by  Um%ed  Gas  Pipe  line 
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Company  and  delivered  to  Columbia 
Gulf  at  Erath  or  Olla.  Louisiana. 
Columbia  Gulf  would  redeliver  the  gas 
to  Columbia  Gas  which  would  redeliver 
to  West  Ohio  Gas  Company  (West 
Ohio)  for  ultimate  deUvery  to  Federal 
Mogul.  Applicants  state  that  should  they 
add  receipt  points  for  additional  sources 
of  gas,  as  provided  for  in  the 
transportation  agreement,  such 
additional  sources  of  gas  would  only  be 
obtained  to  constitute  the  quantities  to 
be  transported  hereunder  and  not  to 
increase  those  quantities. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
and  1.50  percent  retainage;  Rayne. 
Louisiana,  to  Kentucky— 12.76  cents  per 
dt  and  1.50  percent  retainage;  and 
Corinth,  Mississippi,  to  Kentucky — 6.30 
cents  per  dt  and  0.75  percent  retainage. 

Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  set  forth  in  its 
Rate  Schedule  TS-1.  It  is  stated  that  the 
current  rates  for  TS-1,  within  West 
Ohio's  total  daily  entitlement,  are  as 
follows:  received  from  Columbia  Gulf  at 
I^ach,  Kentucky— 21.16  cents  per  d^. 
and  received  from  receipt  points  other 
than  L«ach.  Kentucky— 29.93  cents  per 
dt.  It  is  further  stated  that  the  current 
rates  for  TS-1.  in  excess  of  West  Ohio's 
total  daily  entitlement  are  as  follows: 
received  from  Columbia  Gulf  at  Leach. 
Kentucky— 32.50  cents  per  dt;  and 
received  from  receipt  points  other  than 
Leach,  Kentucky— 41.27  cents  per  dt. 
Columbia  Gas  states  that  it  would  retain 
2.43  percent  of  the  total  quantity 
received  for  company-used  and 
unaccounted-for  gas.  It  is  further  stated 
that  Columbia  Gas  would  charge  the 
General  R&D  Funding  unit  of  the  Gas 
Research  Institute  for  all  quantities 
transported. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Casbell, 
Acting  Secretary. 

(FR  Doc  85-27108  Filed  11-13-85;  8:45  am] 
MIXING  COOE  STir-ei-w 

(Docket  No.  a86-3»-000] 

Conoco  Inc;  Application  for  Partial 
Abandonment  and  for  Blanket 
Certificate  Auttwrtzation  for  Sales  for 
Resale  and  Transportation 

November  6, 1985. 

Take  notice  that  on  October  28, 1985, 
Conoco  Inc.  (Conoco).  P.  O.  Box  2197, 
Houston,  Texas  77252,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act,  15  U.S.C.  717c 
717f  and  the  provisions  of  18  CFR  Parts 
154  and  157,  for  a  blanket  certificate  of 
public  convenience  and  necessity  and 
other  authorizations  enabling  Conoco  to 
conduct  a  spot  sales  marketing  program, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection 

Conoco  requests  approvals  that  will 
provide  (1)  partial  abandonment  of 
certain  certificated  sales;  (2) 
authorization  for  certain  sales  for  resale 
with  pregranted  abandonment;  and  (3) 
authorization  for  certain  transportation 
with  pregranted  abandonment.  The 
blanket  certificate  and  other 
authorizations  are  necessary  in  order  to 
permit  the  continuation  of  sales  and 
delivery  of  gas  previously  initiated 
under  CI85-156-000  issued  February  21, 
1985.  The  possibihty  exists  that  a 
majority  of  interstate  pipelines  with 
systems  available  to  Conoco  may  not 
become  nondiscriminatory  transporters 
of  gas  for  others  under  the  Commission's 
Final  Rule  issued  in  Docket  No.  RM85- 
1-000  in  Order  No.  436.  Therefore, 
without  the  Commission's  approval  of 
this  application,  Conoco  will  not  be  able 
to  move  gas  to  end  users,  and  gas 
previously  shut-in  will  again  be  shut-in. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  15, 1985  file  with  the  Federal 
Energy  Regiilatory  Commission, 
Washington,  DC  20428,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.211,385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons 


wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  this  procedure  herein  provided 
for,  unless  Applicant  is  otherwise 
advised,  it  wiU  be  unnecessary  for 
Applicant  to  appear  or  to  be  repesented 
at  the  hearing. 
Lois  D.  CashelL 
Acting  Secretary. 
|FR  Doc.  85-27107  Filed  11-13-85;  8:45  am] 

BILLING  COOC  •717-01-* 


(Docket  Na  RP86-12-0001 

LawrencelHirg  Gas  Transmission 
Corp.;  Petition  for  Auttiorlty  To 
Implement  a  Direct  Billing  Mechanism 
To  Recover  Retroacth^  Order  No.  94 
Production-Related  Costs 

November  7, 1985. 

Take  notice  that  on  October  31, 1985, 
Lawrenceburg  Gas  Transmission 
Corporation  (Lawrenceburg)  filed  a 
Petition  for  Authority  To  Implement  a 
Direct  Billing  Mechanism  To  Recover 
Retroactive  Order  No.  94  Production- 
Related  Costs.  Lawrenceburg  states  that 
it  seeks  expedited  authority  to 
Implement  a  direct  billing  mechanism  in 
order  to  flow  through  in  the  billing  of  its 
two  jurisdictional  wholesale  customers 
certain  "production-related"  costs  that 
Lawrenceburg  will  be  billed  by  its 
supplier,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  commencing 
on  or  about  November  10, 1985,  and 
applicable  to  the  retroactive  period 
extending  from  August  1, 1980  through 
December  31, 1984. 

By  order  dated  October  16, 1985,  the 
Commission  approved  a  petition  filed  by 
Texas  Gas  requesting  authorization  to 
bill  its  customers  directly  for  its 
retroactive  production-related  costs 
Uability.  As  is  more  fully  explained  in 
the  filing,  Lawrenceburg  proposes  to 
implement  a  direct  billing  mechanism  in 
which  it  will  concurrently  flow  through 
the  direct  billing  amounts,  including  any 
authorized  carrying  charges,  that  it  is 
billed  from  Texas  Gas  under  its 
authorized  direct  billing  plan  in  Docket 
No.  RP85-181-O00. 

Lawrenceburg  states  that  its  direct 
billing  proposal  will  most  closely 
approximate  the  cost  assignment  that 
would  have  occurred  had  the  payments 
been  made  at  the  same  time  as  the  gas 
purchases  to  which  they  relate  and 
avoid  undesirable  market  distortions 
inherent  in  recovering  such  costs 
through  purchased  gas  adjustment 
(PGA)  filings. 
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Lawrenceburg  requests  expedited 
consideration  and  waiver  of  the 
Commission's  regulations  and  of  its 
tariff,  to  the  extent  necessary,  to  permit 
the  direct  billing  procedure. 
Additionally,  Lawrenceburg  is 
petitioning  the  Commission  for  waiver 
of  the  prescribed  fee  for  filing  the 
petition. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
15. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doa  85-27060  Filed  11-13-85;  8:45  am] 

WLUNQ  CODE  •717-«1-« 

(Docket  No.  C186-43-000] 

The  Louisiana  L^nd  and  Exploration 
Company  and  Louisiana  Land 
Offshore  Exploration  Company,  Inc.; 
Applieation 

Issued:  November  6, 1985. 

Take  Notice  that  on  October  31, 1985, 
The  Louisiana  Land  and  Exploration 
Company  and  Louisiana  Land  Offshore 
Exploration  Company  Inc.,  filed  a  Joint 
Application  for  Limited-Term  Certificate 
Authorization  for  Sales  and 
Transportation.  The  authority  sought 
therein  would  grant  limited-term 
abandonment  of  sales  of  gas  released  by 
purchasing  pipelines  and  would  approve 
a  new  sale  of  that  and  other  committed 
or  dedicated  gas  with  pregranted 
abandonment,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  In  addition,  the 
.proposed  authorization  would  grant  a 
limited-term  of  certificate  with 
pregranted  abandoimient  to  cover 
transporation  of  gas  sold  under 
authorizations  therein  and  to  cover 
transporation  of  gas  sold  under 
authorizations  therein  and  to  cover 
transportation  of  gas  which  has  been 
removed  from  Commission  jurisdiction 
by  reabon  of  NGPA  section  601(a). 

These  authorizations  are  being 
requested  to  enable  LL&E  and  LLOXY  to 
maximize  their  efforts  to  sell  gas  to 
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existing  and  new  markets.  Eligibility  for 
these  authorizations  is  limited  to  gas 
priced  in  excess  of  the  prevailing  ceiling 
price  under  NGPA  Section  109. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  motions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  November  20 1985, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20428,  a 
motion  to  intevene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  LL&E  and  LLOXY  are 
otherwise  advised,  it  will  be 
unnecessary  for  LL&E  and  LLOXY  to 
appear  or  to  be  represented  at  the 
hearing. 
Loia  D.  Caslwll. 
Acting  Secretary. 
(PR  Doc.  85-27105  Filed  11-13-85;  8:45  am] 

BILUNG  COOe  6717-01-M 


[Dodtet  No.  TA86-1-S5-000  and  TA86-1- 
55-001] 

Mountain  Fuel  Resources,  Inc.;  Rate 
Change 

November  8. 1985. 

Take  notice  that  Mountain  Fuel 
Resources,  Inc.  (MFR)  on  November  1, 
1985,  tendered  for  filing  and  acceptance 
Fourth  and  Fifth  Revised  Sheet  No.  13 
and  Third  Revised  Sheet  No.  14  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  and  Second  Revised  Sheet  No.  8 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  3.  MFR  states  that  these  sheets  are 
filed  for  rates  applicable  to  service 
rendered  under  its  Rate  Schedule  CIJ-1 
which  is  subject  to  MFR's  Purchased 
Gas  Cost  Adjustment  (PGCA)  provision 
and  to  establish  the  new  Gas  Research 
Institute  (GRI)  charge  adjustment  for, 
1986  as  approved  by  the  Commission  on 
September  26, 1985.  in  Docket  No.  RP85- 
154-000. 

MFR  states  that  Fourth  Revised  Sheet 
No.  13  and  Third  Revised  Siheet  No.  14 
and  filed  pursuant  to  its  PGCA  provision 
and  Part  154  of  this  Commission's 


Regulations.  Fourth  Revised  Sheet  No. 
13  refiegts  a  $0.02096/Dth  decrease  in 
MFR's  Commodity  Base  Cost  of 
Purchased  Gas  as  Adjusted  and  a 
$0.06504/Mcf  increase  in  MFR's  Demand 
Base  Cost  of  Purchased  Gas  as  Adjusted 
under  its  Rate  Schedule  CD-I.  Third 
Revised  Sheet  No.  14  reflects  $0.00 
projected  incremented  pricing  for  the 
December  1, 1985,  through  May  31, 1988, 
PGCA  period.  MFR  has  proposed  that 
these  sheets  be  effective  December  1, 
1985. 

MFR  states  that  Fifth  Revised  Sheet 
No.  13  and  Second  Revised  Sheet  No.  8 
are  filed  pursuant  to  this  Commission's 
September  28. 1985.  order  in  Docket  No. 
RP85-154-000,  which  approved  a 
$0.0135/Mcf  GRI  charge  to  be  effective 
during  1986.  Fifth  Revised  Sheet  13 
establishes  the  GRI  charge  for  sales 
under  MFR's  Rate  Schedule  CI>-1. 
Second  Revised  Sheet  No.  8  establishes 
the  GRI  charge  for  transportation  on 
behalf  of  end  users  and  shippers  that  do 
not  include  in  their  rates  a  GRI  charge 
for  research,  development  and 
demonstration.  MFR  has  propsed  that 
these  tariff  sheets  be  effective  January  1, 
1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
15, 1985.  nt>test8  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caslwll. 
Acting  Secretary. 
[FR  Doc.  85-27084  Filed  11-13-85;  8:45  am] 

BILLING  COOE  6717-01-41 


IDocket  No*.  TA85-2-16-<m5] 

National  Fuel  Gas  Supply  Corp.; 
Compliance  Filing 

November  7, 1985. 

Take  notice  that  on  October  31. 1985. 
National  Fuel  Gas  Supply  Corporation  ^ 
("National")  tendered  for  filing  as  Part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  the  following  tariff  sheets: 

Substitute  Third  Revised  Sheet  No.  4 
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Alternate  Substitute  Third  Revised  Sheet  No. 

4 
Third  Revised  Sheet  No.  86 

National  proposes  that  the  tendered 
tari^  sheets  be  made  effective  August  1. 
1965. 

National  states  that  the  tariif  sheets 
are  being  filed  in  compliance  with  the 
Commission's  ''Order  Accepting  for 
Filing  and  Suspending  Proposed  Tariff 
Sheet  Subject  to  Refimd  and  Conditions, 
Establishing  Hearing  Procedures,  and 
Consolidating  Dockets,"  issued  July  31. 
1985  in  the  captioned  dockets.  Substitute 
Third  Revised  Sheet  No.  4  is  being  filed 
in  place  of  Third  Revised  Sheet  No.  4 
and  Alternate  Substitute  Third  Revised 
Sheet  No.  4  is  filed.in  compliance  with 
the  Commission's  July  31. 1985  Order. 

Substitute  TTiird  Revised  Sheet  No.  4 
reflects  a  net  increase  of  3.52<  per  Dth 
consisting  of  a  decrease  in  the  current 
purchased  gas  cost  of  2.57<  per  Dth  and 
an  increase  in  the  purchased  gas  cost 
surcharge  adjustment  of  6.9f  per  Dth. 

Alternate  Substitute  Third  Revised 
Sheet  No.  4  reflects  a  net  increase  of 
.25i  per  Dth  consisting  of  a  decrease  in 
current  purchased  gas  costs  of  2,57f  per 
Dth  and  an  increase  in  the  purchased 
gas  cost  surcharge  adjustment  of  2.82i 
per  Dth. 

National  requests  that  Alternate 
Substitute  Third  Revised  Sheet  No.  4, 
which  does  not  reflect  the  modification 
exchange  imbalances  required  by  the 
Commission  in  Ordering  Paragraph  D  of 
its  July  31. 1985  Order,  be  accepted  if  the 
Commission  grants  National's  request 
for  rehearing  on  that  issue. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission.  825 
North  Capitol  Street,  NK.  Washington, 
DC  20426.  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
profestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashail. 
Acting  Secretary. 
|FR  Doc.  85-27078  Filed  11-13-85;  8:45  amj 

BOIJMG  CODE  S717-01-SI 


(Docket  Na  TA86-1-16-000, 001] 


November  7, 1985. 

Take  notice  that  on  October  31. 1985. 
National  Fuel  Gas  Supply  C«iporstioa 
("National"]  tendered  for  filii^  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  Na  1:  Fourth  Revised  Sheet  No. 
4  and  Alternate  Fourth  Revised  %eet 
Na  4  to  be  effective  on  November  1, 
1985. 

National  states  that  the  purpose  of 
these  revised  tariff  sheets  is  to  reflect  a 
net  decrease  of  44.44$  per  Dth  and 
provides  for  a  six  month  decrease  of 
$37,947,661  due  to  changes  in  pipeline 
and  producer  rates  effective  November 
1, 1985,  and  the  inclusion  of  National's 
company-owned  production  at  NGPA 
price  levels  comparable  to  the  prices 
paid  independent  producers. 

The  special  surcharge  adjustment  of 
.21i  per  Dth  is  to  recover  an  additional 
capital  stock  tax  payment  of  $369,726.78 
including  interest.  The  capital  stock  tax 
surcharge  is  a  result  of  the  settlement  in 
Docket  No.  RP82-13  and  is  to  be 
amortized  over  a  twelve  (12)  month 
period. 

The  purchase  gas  cost  siu chaige 
adjustment  as  set  forth  in  Fourth 
Revised  Sheet  No.  4  of  a  negative  .07t 
per  Dth  results  fit)m  the  amortization  of 
Account  No.  191  balance  as  of  May  31, 
1985,  and  the  proposed  exchange  gas 
deferral  filed  in  Docket  No.  TA85-Z-16. 
Alternate  Fourth  Revised  Sheet  No.  4 
reflects  a  purchase  gas  cost  surcharge 
adjustment  of  a  negative  $3.34  per  Dth. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
15, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
|FR  Doc.  85-27083  Filed  11-13-85;  8:45  am) 

BIUJNG  CODE  Sn7-01-« 


(Docket  No.  RP8«-16-000] 

Northwest  Ptpeflm  Corp^  Change  hi 
FERC  etas  Tarftr 

November  8,  IMS. 

Take  notice  that  on  October  29. 1985, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  as  part  of  its  FERC  Gas 
Tariff.  Original  Volume  No.  2,  the 
following  tariff  sheets: 

Fourth  Revised  Sheet  No.  277 
Second  Revised  Shed  No.  281 
First  Revised  Sheet  No.  282 

According  to  S  381.103(b](^(iii]  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriaie  filing  fee,  which  in  the 
instant  case  was  not  until  November  4, 
1985. 

The  tendered  tariff  sheets  wiH  amend 
the  pricing  provision  of  Rate  Schedule 
X-36  to  allow  Northwest  to  sell  off- 
system  natural  gas  to  Pacific  Interstate 
Transmission  Compasy  (MT)  v\^i<^  is 
being  made  available  to  Northwest  by 
Westcoast  Transmission  Con^Mmy 
Limited  (Westcoast). 

Northwest  proposes  to  change  PIT  the 
"posted  off-system  sales  price{8)"  for 
those  volumes  offered  by  Westcoast  for 
each  month.  Northwest  will  notify  the 
CommissioD  of  the  price  and  vokirae  to 
be  sold  under  Rate  Sdiedule  X-36  five 
days  prior  to  the  beginning  of  each 
month  and  will  report  actual  moBtUy . 
prices  and  volumes  within  30  days  after 
the  end  of  each  month. 

Northwest  requests  waiver  of  the 
Commission's  regulations  to  permit  an 
effective  date  of  November  1, 1985,  for 
the  tendered  tariff  sheets.  Northwest 
states  copies  of  this  filing  have  been 
mailed  to  all  jurisdictional  sales 
customers  and  affected  state 
commissions  and  to  PIT,  Westcoast,  and 
El  Paso  Natural  Gas  Co. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  Gie  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
15. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Louis  D.  CmMI. 

Acting  Secretary. 

|FR  Doc.  85-27081  Filed  11-13-85: 8:45  am] 

BILUMQ  CODE  6717-01-11 


( Docket  Na  CI66-48-OO0,  at  aL] 

Scarth  Oil  &  Gas  Co.  (Succ.  to  Scarth 
Petroleum  Inc.),  et  al.;  Applications  for 
At>andonment  of  Seivic* 

November  6. 1985. 

Take  notice  that  each  of  the 
applicants  Usted  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 


authorization  to  abandon  service  as 

described  herein. 

The  circumstances  presented  in  the 
applications  appear  to  meet  the  criteria 
for  consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  No.  436, 
issued  October  9, 1985,  in  Docket  No. 
RM85-1-000,  all  as  more  fully  described 
in  the  respective  applications  and 
amendments  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  accordance  with  the  provisions  of 
§  2.77  of  Ae  Commission's  rules,  we 
shall  provide  for  a  notice  period  not  to 
exceed  15  days.  Accordingly,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 


applications  should  on  or  before 
November  22, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Cashell, 
Acting  Secretary. 


Doctai  No.  and  data  fitod 


0186-48-000.  B.  Nov  1.  1985' 
086-49-000.  B.  No*  1.  1SSS< 
CI86-50-000.  8.  Nov  1,  1965' 


^fptum 


Scarth  OJ  «  Gas  Co  <Succ.  lo  Scarth  Pekotaum  Inc.),  901 

Sooth  PoUi.  AmariMo.  TX  79101 
Vamon  E.  Faulconar,  P.O.  8ok  B.  Shrwveport  LA  71161- 

0010. 
.do _ „ 


Purchaser  and  location 


Panhandle  Eastern  Pipe  Une  Company.  Lee  #1.  Logsdon 
#1.  arx)  Hill  #1  Wells.  Hansford  County,  TX 

United  Gas  Pipe  Line  Company.  Bethany  Fie«.  Harrison  and 
Pano4a  Counties,  TX 

do 


Price  per 
Met 


Pressure 
t>ase 


SS525 

4405 
4405 


14  73 
14  73 
14.73 


MS!5Lfi^.„*;;;^,i!!!i?®'  B-Abandonrnerit  C--An*ndmem  to  add  acntt»:  0-AmandiB««  to  daMa  acreage:  E-Total  Success«n,  F-P«rtMK  Successon 
ded«^^  .^^iJ^'S^^^:^",!,*!!^^  '13"^,  "^  *^  l?»"^l£^°^^'  '««^-  "  °~*»'  N°  RUaTl-OOO.  appfccani  requests  a  temporary TSndonmem  to  release  all  gas 
nSrtSTs  ^r^Jlr^i,!^,p  5?^S^L^  r^  fi*^  '^'  '^  ^*  '"ly^  ~''*^  drasteaSy  due  to  Panhandles  reduced  market  ApplK:am  slates  mat  in  order  to  alio*  Appl-inMo 
^  initiSf  ?S  .  eliminate  Panhandle s  future  take-orpay  emosure,  the  pan»s  entered  into  a  temporary  release  agreement  on  June  30  1965  covenng  3  section  104  and  4  saSSn  102 
SS  l^^S,^>TlJi,^^,^^^J.T.T  '.°  »:^'^><^^"*>^  31,  1985,  ano  month  to  month  thereafter  unS  terminated  by  30  days  noi^cJ «mei ^r^The  a^Teme^Xdei 
gJs  S^t^^c^^HI^  ^  S^s^eleas^  '^""^  unaffected  by  the  temporary  rateaae.  On  September  16.  1985,  Applicant  entered  «Mo  a  gas  purSSaie  agreiSUnt  -ith  Hadson 

'  Pur»  --■  •    "  ■ 


anottiar  martM  tor  tha  gas 

Unit^'T!il^°<X^!^':^''^^^n^^!S^^  ^tZ.^  fS  Sr*  °^'^  '■  ^^-  "  °°**  '*>■  »»«5-'-<»0-  **>f*^  '•»*<^  •  tx^al  abandon.T«nt  of  rts  sate  to  Urvted  s»x^ 
rete^b^Unft^  I?^  r^r522^  rS^i^^,2l.^r-Iif*°"  ,^  **"L^S^^  ^  »"  °^°^  ''■  ^3^°'  <=°"''»=''  *«  '°  ^'^^  Cfct<*«'  L  1990  The  gas  has  prevwusly  been  terrwaniy 
mt^  slfpl:Sr^fCS^i^<^l  .^f^SS.'^SrE:'^  "??*.'".  ?MP  "PPfo^ed  by  the  Comm«»ior  m  DocKet  No  CI85-521-000  (32  FERC  I  6l.l04)  Unried  has  intormed  Ajphcan! 
arwttW  rSriit  1^^^^^  ""^*   °  ^^  '*****^  of  the  gas  produced  on  and  after  November  1.  1965.  from  the  subiect  wells  Appfccam  des»es  W  seek 


(FR  Doc.  85-27077  Filed  11-13-85;  8:45  am] 

BILUNO  COOC  S717-01-M 

[Docket  No.  SA85-54-000] 

Shell  Oil  Co^  Petition  for  Adjustment 

November  6, 1985. 

Take  notice  that  on  September  17, 
1985,  Shell  Oil  Company  and  Shell 
Offshore  Inc.  (Shell)  Jointly  filed  with 
the  Commission  a  petition  for  waiver  of 
their  Btu  refund  obligations  pursuant  to 
Order  No.  399-B,  50  FR  30141  (July  24, 
1985).  Shell  seeks  waiver  of  Btu  refund 
obligations  attributable  to  royalty 
payments  made  to  the  Minerals 
Management  Service  of  the  United 
States  Department  of  the  Interior  (MMS) 
applicable  to  production  from  Federal 
Outer  Continential  Shelf  leases.  Shell 
asks  that  such  waiver  remain  in  effect 
until  the  final  resolution  of  the  matters 
pending  before  the  Interior  Board  of 
Land  Appeals  in  Docket  No.  IBLA  85- 
281.  That  proceeding  involves  producer 
appeals  firom  the  refusal  by  MMS  to 


refund  amounts  due  under  Commission 
Order  Nos.  399,  et  al.  pertaining  to 
payments  made  to  MMS  prior  to 
November  9, 1961. 

Shell  states  that  it  will  be  irreparably 
injured  unless  the  Commission  (1) 
waives  any  Btu  refund  obligations  of 
Shell  attributable  to  royalty  payments 
made  to  MMS  prior  to  November  9, 1981, 
(2)  determines  that  waiver  of  these  BtU: 
refunds  shall  remain  in  force  until  a  final 
decision  is  rendered  by  the  Board  of 
Land  Appeals,  and  (3)  determines  that  if 
the  Board  of  Land  Appeals  rules  that 
MMS  is  not  required  to  make  Btu 
refunds  to  Shell,  the  waiver  of  such  Btu 
refunds  will  be  made  permanent. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 


within  15  days  after  publication  of  this 

notice  in  the  Federal  Renter. 

Lots  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  85-27103  Filed  11-13-85;  8:45  am] 

BILUNG  CODE  S717-«1-ll 

[Docket  No.  TA86-1-41-002] 

Southwest  Gas  Corp.;  FHing 

November  8, 1965. 

Take  notice  that  on  October  11, 1985, 
Southwest  Gas  Corporation  (Southwest) 
tendered  for  filing  Substitute  Twenty- 
seventh  Revised  Sheet  No.  10  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 
to  become  effective  October  1. 1985. 
Southwest  states  the  filing  is  made 
pursuant  to  the  Commission's  letter 
order  dated  September  30. 1985  and 
reflects  revised  rates  approved  for 
Northwest  Pipeline  Corp.  effective 
October  1, 1985.  According  to  |  381.103 
(b)(3)|iii)  of  the  Commission's 
regulations  (18  CFR  381.103  (b)(2)(iii)).- 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
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appropriale  filing  fee.  which  in  the 
instant  case  was  not  until  November  1, 
1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
15, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaslMlI, 
Acting  Secretary. 
[FR  Doc.  85-27079  Filed  11-13-85;  a-45  am) 

aiLLMO  CODE  (717-01-11 


(Docktt  No.  TA8«-1-SS-<M)0,001) 

Texas  Gas  Pipe  Line  Coip.;  Tariff  FHng 

November  8. 1985. 

Take  notice  that  on  November  4. 1985. 
Texas  Gas  Pipe  Line  Corporation 
(Texas  Gas)  tendered  for  filing  Fifteenth 
Revised  Sheet  No.  4  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
Texas  Gas  states  the  revised  sheet 
reflects  a  net  increase  of  42.33<  per  Mcf 
at  14.65  psia  in  the  commodity  charge  of 
Texas  Gas'  Rate  Schedule  G-1  and  G-2. 
The  proposed  effective  date  for  this 
tariff  sheet  is  December  1. 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
15. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loto  D.  Caslwll, 
Acting  Secretary. 
[FR  Doc.  85-27082  Filed  11-l'3-85: 8:45  am] 

MLUNQ  COOC  nU-OI-M 

[Prelect  Na  400e-005,  etc] 

Long  lak9  Energy  Corp^  et  aM 
AvaUability  of  Environmentai 
Assesament  and  Finding  of  No  . 
Significant  impact 

Issued:  November  8, 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Exemptions 

ProieciNo. 

Proiectname 

state 

WMerbody 

NVATOSl  tCdWl 

Applicani 

400»-O0S-. 

DolBevPe...  .     .. _„ 

NY __ 

East  Cwiada  Creek 

rVWiowHki 

Long  Lalw  Enaigy  CaiporMion. 

Ljcenses 


ProiectNa 


575&-001  .. 
8660-001 ... 
8865-000... 
8866-000 


Proiect  name 


Sugar  Pme  Dam.. 

Litae  GoW _ 

Proiect  No.  1 

Project  No.  2 


Stale 


CA.. 

m.. 

10 - 


Water  body 


North  Stotia* 

Little  GoM  Creak.. 
Urwiamed  Straam . 
Unnamed  Stream . 


FofesMM.. 

MaxvMe.... 
Bombay.... 
Bombay.... 


ForeilhM  PuMc  Utility  OMrtct. 
BouMar  Hydro. 
Lynn  E  Stevensoa 
Lynn  E.  Stevenson. 


Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, 
evironmental  impact  statements  for 
these  projects  will  not  be  prepared. 


Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  85-270d9  Filed  11-13-85;  8:45  am] 

BtUJNO  COOe  8717-01-11 


(Project  No.  7828-000, 8203-000] 

Truckee-Carson  Irrigation  District  Falls 
Hydro  Associates;  Availability  of 
Environniental  Assessment  and 
Finding  of  No  Significant  Impact 

Issued:  November  6, 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Exemptions 

Proiect  No. 

Proiect  Name 

State 

Water  body 

Nearast  town 

Ap|)licant 

7828-000. 

Ne«  Lahontan. 

FafcLake..- _ _ 

NV._- 

NC 

Carson  Hmer _ 

Fallon. 

Tnjckee-Caraoo  Imgation  Oswct. 
Fans  MydfO  Associaies. 

8203-000 _ 

nawgb.„„ 
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Environmental  assessments  (EA's) 
were  prtpared  for  the  abovo  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
FA's,  the  Comfni8sion''8  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, 
environmental  impact  statements  for 
those  projects  will  not  be  prepared. 


Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information.  Room  1000.  825 
North  Capitol  Street  NE..  WashinRton. 
DC.  20426. 

Lois  D.  Casheli. 

_  Acting  Secretary. 

(FR  Doc.  85-27104  Filed  11-13-85  8:45  am] 
BILUNG  CODE  e717-Ot-M 


[Project  No.  0261-000.  78«a-0011 

City  of  San  Luis  Ot>ispo  and 
Powertiouse  Systems;  AvailabUity  of 
Environmental  Assessment  and 
Rndhig  and  No  Significant  tn^Mct 

Issued  Noveinber  8. 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulator^'  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  bek>w 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Exemptions 


ProlBctNoi 

Proieci  name 

State 

Water  txxty 

Nearest  town                                       Applicam 

9261-000..., 

San  Uas  Obispo 

CA 

San  Luis  Otjispo  Water  Hant 

San  Luis  Otiiaoo 

Oiy  ol  S«t  Lus  OlMpo. 

I 

Licenses 

Protect  Md. 

Proved  name 

Stale 

Water  bo<ly 

Nearest  loan 

AMttcaM 

7883-001     , 

Weston  Dam _ _... 

NH. 

Upper  Ammonooeuc  Riwer 

Grovaton... 



Powertiouee  Syslema. 

Enviroomental  assessment  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 


Copies  of  the  EA's  are  avaflable  for 
review  in  the  Commission's  Division  of 
Public  Information.  Room  1000.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426. 

Loif  D.  Cacbeil. 

Acting  Secretary. 

[FR  Doc.  85-27098  Filed  11-13-85:  &45  amj 

BILLING  CODE  6717-01-M 


(Protect  No.  Ml2-oei,  etc] 

Sheep  Creek  trrtgation  Co.,  et  al; 
Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

Issued:  November  6, 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Exemptions 


Project  Ne 


Proieetname 


6812-001... 
8375-001 ... 


Stieep  Creek 

Shnd  Canyon  Aquaranch  Project . 


Stale 


UT.. 
ID... 


Water  body 


Sbeep  Creek 
Snake  Hiver... 


Manila. 

Hagaerman. 


Sheep  Creek  Imganlion  Co 
Btnd  Canyon  Aquaranch 


Licenses 


Project  Nc 


6685-003  . 

1892-002 

8700-000 


Project  name 


Cinnamon  Ranch 

Wilder 

Amy  Ranch  Hydroelectric  Facility 


Slate 


CA 

VT/NH 
ID 


Water  body 

Middle  and  Birch  Creeks 

Connecticut  River 

Deep  and  Black  Creek.. 


Nearest  town 


Beriton  and  Bishop.  CA.. 
Harttord.  VT;  Le 
Hon* 


Applicant 


Richard  Moss 

New  En^nd  Power  Company 

Alan  J.  Amy 


Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 


human  environment.  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 

Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 


North  Capitol  Street,  NE.,  Washington. 
DC  20426. 

Lois  D.  CashelL 

Acting  Secietary. 

[FR  Doc.  85-27100  Filed  11-13-85:  8:45  am] 

BILLING  CODE  C717-«t-« 
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Office  of  Conservation  and 
Renewat>le  Energy 

(Cas*  No.  WH-002] 


Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  From  Water' 
Heater  Test  Procedures  to  Bock  Water 
Heaters,  Inc. 

agency:  Department  of  Energy. 
AcnON:  E)eci8ion  and  Order. 

SUMMANv:  Notice  is  given  of  the 
Decision  and  Order  [Case  No.  WH-002] 
granting  Bock  Water  Heaters,  Inc.  a 
waiver  for  its  Model  32E  oil-fired  water 
heaters  from  the  existing  DOE  water 
heater  test  procedures. 

FON  FURTHEII  MFOmiATION  CONTACT: 

Michael  J.  McCabe.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
132.  Forrestal  Building,  1000 
Independence  Avenue  SW. 
Washington,  DC  20585.  (202)  252-9127. 

Eugene  Margoiis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-12,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
252-9513. 

SUPPLEMENTARY  INRNMIATKNI:  In 

accordance  with  10  CFR  43a27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  In  the 
Decision  and  Order,  Bock  Water 
Heaters,  Inc.  has  been  granted  a  waiver 
for  its  Model  32E  oil-flred  water  heaters, 
permitting  the  company  to  use  a 
"simulated  use"  test  method  in  lieu  of 
the  "cold-start  recovery"  test  method  in 
the  existing  Department  of  Energy  water 
heater  test  procedure. 

Issued  in  Washington,  D.C.,  Octol)er  30, 
1965. 

Donna  R.  Filipatiicii, 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

DECISION  AND  ORDER  OF  THE 
DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy 

(Case  No.  WH-002| 
In  the  Matter  of:  Bock  Water  Heaters,  Inc. 

The  Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  te  the  Energy  Policy  and 
Conservation  Act,  Pub.  L  94-163,  89 
Stat.  917,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  Pub.  L 
95-819.  92  Stat.  3266,  which  requires  the 
Department  of  Energy  (DOE)  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  prtniucts,  including 


water  heaters.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchase 
decisions.  These  test  procedures  appear 
at  10  CFR  Part  430,  Subpart  B. 

Section  430.27  allows  the  Department 
of  Energy  to  waive  temporarily  test 
procedures  for  a  particular  basic  model 
when  a  petitioner  shows  that  the  basic 
model  contains  one  or  more  design 
characteristics  which  prevent  testing  of 
the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  characteristics  as  to 
provide  materially  inadequate 
comparative  data  (45  FR  64108, 
September  26, 1980). 

Pursuant  to  S  430.27(g),  the 
Department  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted, 
and  any  limiting  conditions  of  each 
waiver. 

Bock  Water  Heaters,  Inc.  (Bock),  filed 
a  "Petition  for  Waiver"  in  accordance 
with  §  430.27  of  10  CFR  Part  430.  DOE 
published  in  the  Federal  Register  the 
Bock  petition  and  solicited  comments, 
data,  and  information  respecting  the 
petition  (50  FR  24286,  June  10. 1985). 
Three  comments  were  received  and  sent 
to  Bock  for  possible  rebuttal.  By  letter 
dated  August  9. 1985,  Bock  rebutted  the 
three  comments.  DOE  consulted  with 
the  Federal  Trade  Commission  on 
August  20, 1985,  concerning  the  Bock 
petition. 

Assertions  and  Determinations 

Bock  nied  a  petition  for  waiver  from 
the  DOE  test  procedure  for  water 
heaters  on  the  grounds  that  the 
procedure  yields  materially  inaccurate 
estimates  of  the  energy  consumed  by  its 
Model  32E  oilfired  water  heater.  Bock 
states  that  the  mass  of  the  combustion 
chamber  and  heat  exchanger  of  this 
water  heater  model  is  the  highest  of  any 
water  heater  known  to  Bock. 

Bock  states  that  in  actual  home  usage 
this  water  heater  model  exhibits 
recovery  efficiencies  of  81-83  percent 
but  that  the  DOE  test  procedure  yields  a 
recovery  efficiency  value  of  67  percent. 
Bock  attributes  the  lower  recovery 
efficiency  value  obtained  from  the  DOE 
test  procedure  for  this  water  heater 
model  to  the  inappropriateness  of  the 
DOE  "cold-start"  recovery  efficiency 
test  methodology  for  evaluating  the 
recovery  efficiency  of  water  heaters 
with  large  thermal  masses. 

To  determine  the  recovery  efficiency 
of  electric  gas-fired  and  oil-fired  storage 
water  heaters,  the  DOE  test  procedure 
requires  that  the  mass  of  a  water  heater 


plus  the  water  in  its  tank  be  in  thermal 
equilibrium  at  a  temperature  of  70  *F  at 
the  beginning  of  the  test.  The  water 
heater  then  heats  the  tank  of  water 
through  a  90  *F  temperature  rise  (i.e.  to 
160  *F).  The  amount  of  energy  consumed 
by  the  water  heater  is  measured 
directly.  Recovery  efficiency  is 
computed  as  the  quantity  of  heat  energy 
imparted  to  the  water  in  the  tank 
divided  by  the  measured  energy 
consumption  of  the  water  heater. 

Bock  states  that  approximately  15 
percent  of  the  energy  consumed  by  its 
Model  32E  water  heater  under  this  test 
methodology  is  absorbed  by  the  thermal 
mass  of  the  combustion  chamber  and 
heat  exchanger  as  they  rise  in 
temperature  along  with  the  water  in  the 
tank.  The  DOE  test  methodology 
effectively  considers  this  absorbed 
energy  as  a  loss  which  reduces  the 
recovery  efficiency  value  determined. 
Bock  states  that  this  is  a  loss  that  occurs 
only  once  in  the  Ufe  of  a  water  heater — 
at  the  time  of  installation  when  it  must 
heat  a  full  tank  of  cold  water — and  that 
during  subsequent  operation  in  typical 
home  usage  this  thermal  mass  remains 
at  an  elevated  temperature  near  the 
thermostat  set  point  of  the  water  heater. 
Bock  suggests  three  alternative  test 
methodologies  for  DOE's  consideration, 
each  of  which  Bock  considers  will  yield 
a  more  representative  value  of  recovery 
efficiency. 

The  alternatives  Bock  suggests  are  as 
follows:  (1)  Specify  a  recovery  efficiency 
test  that  starts  only  after  the  thermal 
mass  of  the  water  heater  is  heated  to  a 
thermal  level  similar  to  that  encountered 
in  actual  operation  (warm-start  test);  (2) 
infer  recovery  efficiency  from  an 
equilibrium  fiowthrough  test  where  the 
heater  is  allowed  to  fire  with  water 
constantly  flowing  at  a  rate  to  maintain 
a  90  *F  temperature  difference  between 
inlet  and  outlet;  or  (3)  specify  a 
"simulated  use"  test  method  similar  to 
that  proposed  for  heat  pump  water 
heaters  on  February  8, 1984  (49  FR  4870). 

Ford  Products  Corporation  (Ford)  a 
manufacturer  of  oil-fired  water  heaters, 
commented  on  Bock's  petition.  In  its 
comments  Ford  supports  Bock's  request 
to  be  relieved  from  the  "cold-start" 
recovery  efficiency  test  procedures. 
However,  Ford  asserted  that  one  of  the 
alternatives  suggested  by  Bock,  the  Bock 
"warm-start"  recovery  efficiency  test 
which  Ford  would  prefer  to  call  "hot- 
start"  could  lead  to  overestimations  of 
efficiency.  To  resolve  the  problem.  Ford 
suggested  that  the  last  preheating  cycle 
be  extended  beyond  burner  cutout  to  the 
point  where  the  water  temperature 
reaches  its  maximum  value  rather  than 
the  temperature  at  cutout.  Ford  believes 
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this  point  would  be  more  appropriate  for 
the  start  of  the  recovery  efficiency  test. 
Bock  rebutted  Ford's  comments  by 
admitting  that  some  difference  is 
possible  for  some  designs  of  water 
heaters  but  its  experience  shows  less 
than  a  2  percent  error  between  "warm- 
start/hot-start"  testing  provisions  for  its 
designs.  Bock's  comments  imply  that 
this  difference  is  not  worth  additional 
testing  lime  required  to  implement  the 
Ford  suggestions. 

Also  commenting  on  the  Bock  request 
was  the  Bradford-White  Corporation,  a 
manufacturer  of  gas,  electric  and  oil 
water  heaters.  Bradford-White  agrees 
with  Bock  in  that  the  "cold-start"  test 
method  adversely  affects  those  water 
heaters  with  greater  thermal  mass. 
However.  Bradford- White  believes  the 
"cold-start  test  method  has  merit  in  that 
it  develops  thermal  performance  data  in 
a  reliable  (repeatable],  timely,  and  cost- 
effective  manner  which  enables 
manufacturers  to  utilize  more  of  their 
resources  for  the  actual  development  of 
energy  efficient  appliances.  Bradford- 
While  strongly  suggested  that  the 
existing  test  procedure  be  preserved  and 
perhaps  a  mass  compensating  factor  can 
be  developed  for  use  in  rating  all  water 
heaters.  Bock  responded  to  Bradford- 
White  by  stating  that  a  totally  revised 
test  for  all  water  heaters  would  be,  first, 
very  expensive,  as  each  water  heater 
made  would  have  to  be  rerun,  and 
second,  this  retesting  would  only  slightly 
change  the  ratings  of  gas  water  heaters. 
To  avoid  most  of  this  retesting.  Bock 
suggested  that  maybe  a  mass-factor 
could  be  developed  for  gas  water 
heaters,  but  oil-fired  water  heaters  are 
so  different  with  regard  to  this  mass 
issue  that  some  retesting  under  a 
different  test  method  is  justified. 
Furtlier,  Bock  asserts  that  since  only  a 
few  oil-fired  water  heaters  are 
manufactured  in  this  country,  it  would 
be  less  difPicult  for  these  heaters  to  be 
retested  under  a  new  test  method. 

No  comments  were  received  regarding 
Bock's  suggested  equilibrium 
flowthrough  test  method. 

DOE  in  consultation  with  the  National 
Bureau  of  Standards  (NBS)  agrees  that 
the  current  "cold-start"  test 
methodology  does  significantly 
underestimate  the  recovery  efficiency  of 
water  heaters  with  large  thermal  mass. 
DOE  and  NBS  believe  the  problem  is 
best  resolved  at  this  time  by  allowing 
testing  under  a  "simulated  use"  test 
method  similar  to  that  proposed  for  heat 
pump  water  heaters  as  suggested  in  the 
Bock  petition.  This  evaluation  is  made 
wjlhdu't  prejudice  to  Bock's  suggested 
equilibrium  flowthrough  test  which  DOE 


and  NBS  have  not  comprehensively 
evaluated. 

In  consideration  of  the  foregoing, 
today's  decision  and  order  waives  the 
existing  "cold-start"  recovery  efficiency 
test  methodology  for  Bock  Model  32E 
oil-fired  water  heaters  and  allows  Bock 
to  determine  the  recovery  efficiency  of 
these  models  by  use  of  a  simulated  use 
test  method  as  Bock  requested. 

It  is  therefore  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Bock  Water  Heaters.  Inc.  (WH-002).  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraph  (3)  and  (4). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  E  of  10  CFR. 
Part  430.  Subpart  B,  Bock  Water  Heater, 
Inc.  shall  be  permitted  to  test  its  Model 
32E  oil-fired  water  heater  on  the  basis  of 
the  test  procedure  specified  in  10  CFR. 
Part  430,  with  the  modifications  set  forth 
below: 

(i)  Section  3.3.1  of  Appendix  E  of  10 
CFR,  Pat  430,  is  deleted  and  replaced 
with  the  following: 

Recovery  Efficiency  for  Oil  Water 
Heaters  by  the  Simulated  Use  Method 

The  simulated  use  test  involves 
withdrawing  water  from  the  hot  water 
outlet  of  the  water  heater  in  three 
separate  consecutive  water  draws.  For 
both  the  first  and  second  water  draws, 
21.4  gallons  ±  0.5  gallon  of  water  shall 
be  withdrawn  from  the  water  heater. 
The  third  water  draw  shall  be  of  a 
sufficient  volume  to  bring  the  total 
volume  of  water  withdrawn  from  the 
water  heater  by  means  of  these  three 
water  draws  to  64.3  gallons  ±  0.5  gallon. 
Water  shall  be  withdrawn  at  a  rate  of 
3.0  ±  0.5  gallon  per  minute  for  each  of 
the  three  water  draws.  All  water  volume 
measurements  shall  be  made  using  the 
water  flow  meter  specified  in  section  2 
of  Appendix  E  of  10  CFR,  Part  430. 

Begin  the  simulated  use  test 
immediately  after  a  cutout  by  recording 
the  mean  tank  temperature  (Tts).  in 
degrees  F,  recording  the  time,  recording 
the  water  meter  reading,  commencing 
measurement  of  electrical  and  fossil  fuel 
energy  consumption  by  the  water  heater 
and  starting  the  first  water  draw.  During 
this  draw  and  during  all  subsequent 
draws  measure  the  temperature  of  the 
inlet  and  outlet  water  every  minute 
commencing  one  minute  after  the  start 
of  the  draw  until  the  draw  is  complete. 
Immediately  upon  the  conclusion  of  the 
first  water  draw  record  the  water  meter 
reading.  Determine  the  first  draw  . 
average  inlet  and  outlet  water 
temperatures  (Tmi  and  Tmi 
respectively)  by  averaging  the  measured 
temperatures  during  the  first  draw. 
Immediately  after  the  cutout  following 


the  recovery  of  the  first  water  draw 
begin  the  second  water  draw. 
Immediately  upon  the  conclusion  of  the 
second  water  draw  record  the  water 
meter  reading.  Determine  the  second 
draw  average  inlet  and  outlet  water 
temperatures  (Tns  and  Ttdj 
respectively)  by  averaging  the  measured 
temperatures  during  the  second  draw. 
Immediately  after  the  cutout  following 
the  recovery  of  the  second  water  draw 
begin  the  third  water  draw.  Immediately 
upon  the  conclusion  of  the  third  draw 
record  the  water  meter  reading  and 
determine  the  third  draw  average  inlet 
and  outlet  water  temperatures  (Tn^  and 
Ttos  respectively)  by  averaging  the 
measured  temperatures  d;iring  the  third 
draw.  Immediately  after  the  cutout 
following  the  recovery  of  third  draw, 
record  the  total  amount  of  energy 
consumed  by  the  water  heater  since  the 
start  of  the  test  (Zb).  in  Btu's  (where 
3,412  Btu  equals  1  kilowatt-hour). 
Determine  the  mean  of  the  three  outlet 
water  temperature  averages  (Ttwd)  and 
the  mean  of  the  three  inlet  water 
temperatiure  averages  (Tiwd)>  in  degrees 
F.  Determine  the  total  amount  of  water 
withdrawn  from  the  water  heater  over 
all  three  water  draws  (Vwo),  in  gallons, 
from  the  appropriate  recorded  water 
meter  readings. 

(ii)  Section  4.1.1  of  Appendix  E  of  10 
CFR,  Part  430.  is  deleted  and  replaced 
with  the  following: 

Calculation  of  Recovery  Efficiency 
Using  the  Results  of  the  Simulated  Use 
Test  Method 

Calculate  the  recovery  efficiency  (E|t) 
expressed  as  a  dimensionless  quantity 
and  defined  as: 


E,= 


(kMVw»)(TT 


(ZiJ 


where: 

k  =  8.25  Btu  per  gallon  *F,  the  nominal  specific 
heat  of  water 

VwD= volume  of  water  withdrawn  from  the 
water  heater  over  all  three  water  draws 
of  the  simulated  use  test,  determined  In 
accordance  with  8ubparagraph4(iJ  above 
expressed  in  gallons  * 

Ttwd  =  mean  of  the  outlet  water  temperature 
recordings  made  over  the  period  of  the 
three  water  draws  of  the  simulated  use 
test,  determined  in  accordance  with 
subparagraph  (i)  above  expressed  in 
degrees  F 

TiwD=mean  of  the  inlet  water  temperature 
'recordings  made  over  the  period  of  the 
three  water  draws  of  the  simulated  use 
test,  determined  in  accordance  with 
subparagraph  (i)  al>ove  expressed  in 
degrees  F 
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Zr=  total  amount  of  eucniy  consuncd  by  tlw 
water  healer  over  the  pcrra^of^  three 
water  druws  of  the  simulated  use  te&t, 
determined  ia  accordaoce  with 
subparagraph  [i]  above  expressed  in 
Btu's. 

(iii)  With  the  excsption  of  (he 
BuxlificaUoas  regaxding  titc 
detenoioation  of  recovery  eilicieacy  set 
forth  in  subparagraphs  (i)  and  (ii)  above. 
Bock  Water  Heaters.  Inc.  shall  comply 
in  ail  tespects  with  the  test  proce(ktre» 
specified  in  Appendix  E  of  10  CFR  Part 
430,  Subpart  B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  thi&  order 
until  the  Department  of  Energy 
prescribes  final  teat  procediirea 
appropriate  to  the  Model  32E  oil-fired 
water  heaters  manufactured  by  Bock 
Water  Heaters,  Inc 

[4]  This  waiver  is  based  upoB  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  appGcant.  This  waiver 
may  be  revoked  or  modified  af  any  time 
upon  a  determination  that  the  factual 
basis  underijnng  the  application  is 
incorrect 

Issued  in  Washiagloiw  Q-C  October  30. 
1985. 

Donna  IL  Fitigetrkk. 

Acting  Assistanl  Secretar}-.  CoaseniaUoa  and 
Renewable  Energy. 

[FR  Doc.  85-27003  Filed  11-13-85:8:45  am) 

MLUNa  COOC  S4S»-01-M 


ENVmONMENTAL  PROTECTIOft 
AGENCY 

(OPPE-fm.-29a3-41 

Agency  Information  Collection 
Activities  Under  OUB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SiJMMARY:  Section  3507(a)(2)(Bl  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  o(  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (ONfB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  iCR  is  available  for  review 
and  comntenL 

Nanette  Liepman.  (2S2)  382-274C^o^  FTS 
382-2740. 


Office  of  Air  and  Radiation 

Title:  Request  for  Informatioa  froai 
N4aaufactureE8  of  Residential  Wood 
ConabasUon  Units  tEPA  #1255).  (This  i« 
a  request  for  a  new  collection.) 

Abstract:  This  information  collection 
request  wil  gather  gmerai  company  and 
production  infonnation  from  tite 
manufacturers  of  residential  wood 
conbosdoa  units.  The  information  will 
be  used  to  develop  the  new  source 
perforaiance  standard  (NSPS)  niic 
which  will  regulate  emissions  for  this 
industry  (SIC  3443). 

Respondents:  Three  hundred 
manufacturers  of  residential  wood 
combustion  units. 

Comments  on  all  parts  of  this  notice 
may  be  sent  to: 

Nanette  Liepman.  U3.  Ematonmental 
i*rotection  Agency,  Office  of 
Standards  and  Regulatnns  (nk4-223). 
Regulation  and  Infonnatioa 
Management  Division.  401 M  Street 
SW.,  Washington,  DC  20460 
and 

Wayne  Leisa,  Office  of  Management  and 
Budget  Office  of  Infomation  and 
Regulatory  Affairs,,  New  Executive 
Office  Building  (Room  3228),  726 
fackson  Place,  NW.,  Washington,  DC 
2050& 
Dated:  November  7, 1085. 

Daniel  f.  Florino, 

Acting  Director,  Regulatioa  and Liformation 

Division- 

[FRUoc.  85-27016  Filed  1 1-11-65;  8:45  am) 

BIUJNG  CODE  66«0-SS-« 


IOPTS-0ee«5;  Fm.-2W3-f  1 

TSCA  Confidential  Business 
Information;  Revised  Security  Manuel 

AGENCY:  Environmental  Protection 
Agemry  (EPA). 

action:  Notice. 

SUIMMIIV:  EPA  has  a^iopted  revisions  to 
its  procedures  for  handling  information 
claimed  as  confidential  business 
information  (CBI)  under  the  Toxic 
Substances  Control  Act  (TSCA)  These 
revised  procedures  are  set  foiih  in  a 
new  TSCA  Confidential  Business 
Information  Security  Manual  for  Federal 
employees  (Federal  Employees  Manual), 
the  availability  of  which  is  announced 
by  this  notice.  In  addih'on,  this  notice 
describes  EPA's  poHcy  of  announcing  in 
the  Federal  Reigster  future  substantive 
changes  to  the  Federal  Employees 
Manual  or  the  TSCA  CBI  Security 
Manual  for  contractors  and 
subcontractors  (Contractors  Manual). 


AATCrTfie  requirements  of  the  revised 
Federal  Employees  Manual  wiB  be 
effective  Norember  29, 1965. 

FOR  FUftTMCV  MTOmntTION  COMIACC 

Edward  A.  KTem,  Director,  TSCA 
Assistance  Office  fTS-799),  Office  of 
Toxic  Substances,  Envtronraental 
Protection  Agency,  Rm.  E-543,  40T  M  St 
SW.,  Washington,  DC  20460,  Toll-Freer 
(800-424-9065).  in  Washington,  DC: 
(544-140*),  outside  the  USA: 
(Operator— 202-554-14W). 

StIPPtEHENTARY  INKMIMATION.  This 

notice  announces  the  availability  of  a 
revised  edition  of  the  Federal  Employees 
Manual  and  describes  EPA's  policy  for 
announcing  tn  the  Federal  Register 
changes  to  the  procedures  in  the  Federal 
Employees  Manual  or  the  Contractors 
Manual. 

L  Tbtt  Revised  TSCA  CBI  Security 
Manual  for  Feileral  Eaiployaes 

The  revised  Federal  Employees 
Manua?  supfcrsedes  the  previous  edition 
of  the  Manual,  whrcfr  was  announced  in 
the  Federal  Register  of  December  7, 1984 
(49  FR  47920).  It  describes  procedures  to 
be  followed  by  Federal  employees  m 
handling  TSCA  CBL  The  revised  Manual 
includes  changes  and  refinements  in 
existing  procedures  and  descriptions  of 
new  procedures  developed  since  the- 
publication  of  the  previous  Manual. 

A  number  of  changes  to  the  Federal 
Employees  Manual  have  been  made  as  a 
result  of  EPA's  continuing  review  of  the 
procedures  for  handling  TSCA  CBI. 
These  changes  are  designed  to  improve 
the  TSCA  CBI  security  system.  Some  of 
the  changes  reflect  use  of  an  automated 
Document  Tracking  System  at  EPA 
Headquarters.  Changes  or  clarifications 
of  note  include: 

1.  The  Manual  has  been  reformatted. 
Many  provisions  of  the  Manual  have 
been  rewritten  to  clarify  language  and 
make  the  description  of  procedures 
more  specific. 

2.  EPA  has  clarified  the  steps  it  will 
take  when  it  learns  of  violations  of  the 
Manuals  procedures,  unaccounted  for 
CBI  docunnenls,  or  unauthorized 
disclosures  of  CBI. 

3.  A  weekly  report  must  be  prepared 
by  Document  Control  Officers 
identifying  documents  that  have  been 
checked  out  and  are  overdue  from  a 
Document  Tracking  System. 

4.  The  description  of  procedures  for 
performing  annual  inventories  of  CBI 
materials  in  a  Document  Tracking 
System  has  been  expanded.  Inventories 
must  be  completed  by  July  31  of  each 
year. 

5.  The  concept  of  "personal  working 
papers'  is  intr«>duced.  Personal  working 
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papers  are  CBI  documents  that  remain 
within  the  author's  possession  cuid 
control.  They  are  exempt  ^m  the 
requirement  that  TSCA  CBI  documents 
be  logged  into  a  Document  Tracking 
System. 

6.  Docimient  authors  may  provide  CBI 
materials  to  an  authorized  typist  within 
the  author's  division  without  logging  the 
materials  into  a  Document  Tracking 
System. 

7.  CBI  materials  may  be  photocopied 
in  secure  storage  areas  or  locations 
approved  by  the  TSCA  Security  Staff. 

8.  CB!  telephone  conversations  with 
someone  outside  the  employee's  facility 
must  be  noted  in  a  telephone  log. 

9.  Procedures  for  double-wrapping  CBI 
materials  in  the  possession  of 
employees  on  travel  have  been  clarified. 

10.  "There  have  been  several  dianges 
in  terminology.  "Open  storage  areas'" 
are  now  called  "secure  storage  areas." 
Persons  referred  to  as  "Document 
Control  Assistants  (DCAs)"  in  previous 
editions  of  the  manual  are  now  peferred 
to  as  "Documents  Control  Officers 
(DCOs). "  "Secarity  IMD"  is  now 
refaxred  to  as  the  "TSCA  Security  Staff." 
The  term  "authoriring  official"  is 
introduced.  Authorizing  officials  are 
supervisors  wfcose  respon8it)ilities 
include  nominating  their  employees  for 
TSCA  CBI  access  authorization  and 
initiating  or  reviewing  their  employees' 
reports  of  violations  of  the  Manual's 
procedures. 

11.  A  number  of  foms  have  been 
modified  and  several  new  ones  have 
been  added.  All  forms  are  included  as 
appendices  to  the  Manual 

These  and  otlwr  changes  ^e  designed 
to  improve  security  of  TSCA  CBI  while 
recognizing  EPA's  need  to  work  with 
such  CBI  to  perform  the  Agency's 
statutory  duties. 

EPA  is  printing  and  distributing  copies 
of  the  revised  Federal  Employees 
Manual  to  affected  EPA  offices.  The 
provisions  of  the  revised  Manual  wiH 
take  effect  on  November  29, 1985. 
Copies  of  the  revised  Manual  are 
available  to  the  pi^lic  by  contacting  the 
TSCA  Assistance  Office  at  the  address 
above. 

The  Contractors  Manual,  announced 
in  the  Federal  Register  of  October  8, 
1981  {«  ¥R  499423.  remams  in  effect. 
However,  EPA  is  revising  this  Manual 
as  well  to  reflect  the  procedural 
revisions  in  the  Federal  Employees 
Manual  and  anticipates  that  these 
revisions  will  be  completed  soon. 
References  to  contractors  and 
subcontractors  and  the  procedures  for 
such  ceetracts  and  subcontraotors 
contaiaed  in  the  prevkms  edition  <rf  the 
FedersR  Empteyees  Manual  have  been 
deleted  and  will  appear,  where 


appropriate,  in  the  revised  Contractors 
Manual.  EPA  will  issue  a  notice  in  the 
Federal  Register  when  these  revisions 
are  completed. 

If.  EPA  PoBcy  on  Revisions  to  TSCA 
CBI  Security  Manuab 

EPA's  policy  is  to  publish  a  Federal 
Re^ster  notice  requesting  public 
comment  whenever  the  Agency  prepares 
to  revise  a  TSCA  CBI  security  manual  in 
a  way  that  significantly  redoces  the 
level  of  protection  afforded  TSCA  CBI 
by  the  procedures  in  the  previous 
edition  of  that  manual  If  changes  to  a 
manual  would  significantly  reduce  the 
level  of  protection  afforded  TSCA  CBI, 
EPA  will  issue,  after  consideration  of 
any  public  comment,  a  final  notice 
announcing  the  availability  of  the 
revised  manual,  and  the  revised  manual 
will  not  be  made  effective  until  the  date 
that  notice  is  published  in  the  Federal 
Register.  EPA  will  also  issue  a  Federal 
Register  notice  announcing  the 
availability  of  a  revised  manual 
whenever  the  revised  manual  makes 
substantive  changes  to  procedures  in  the 
previous  edition  which  would  not 
significantly  reduce  the  level  of 
protection  for  TSCA  CBI,  as  is  being 
done  in  this  notice  for  the  revised 
Federal  &nployees  Manual 

Dated:  November  7, 198S. 
Edwin  F.  Tiaswoi^, 

Acting  Director,  Office  of  Toxic  Substances. 
[PR  Doc.  85-27020  Filed  11-13-85;  8:45  am] 
BILLING  CODE  UW-SO-H 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

Public  Infermaden  ColtecWen 
nMiiNMnwnts  SoDinffHsQ  to  Offtcs  of 
Management  and  Bodgat  for  flaview 

Novemtier  i,  1965. 

The  Federal  CoramunicaiiaRB 
CoBxnissian  has  submitted  the  loHowiog 
information  coUecdcn  reqairements  to 
OMB  for  review  and  deaFonce  under 
the  Paperwoik  Redaction  Act  of  1960, 
Pub.  L  96-511. 

Copies  of  the  snfamiseMH  are 
availaUe  frani  |erry  Cowdea.  Federal 
Communications  Comrnission.  (202)  632- 
7513.  Persons  wishir^  to  coouoeist  on 
these  iaformatian  ooileoliaBS  should 
contacA  David  Reed.  Office  of 
Management  and  Bodget  Rooob  1235 
NEOB,  Washington.  DC  2QS03.  <iB2)  395- 
7231. 

OMB  Number:  3060-0256 

Title:  Section  «3.a84,  Idaafdenaaoe  of 

station  log.  Section  ^.368, 

Radiotelephone  station  log 
Action:  Extension 


Respondents:  Ship  radiotdephone 

station  operators 
Estimated  Aimual  Burden:  10,150 

Recordkeepers:  466.900  Hours 
O.VfB  Number:  3060-0255 
Title:  Section  83.184.  Maintenance  of 

station  log.  Section  83.334.  Station  logs 
Action:  Extension 
Respondents:  Ship  radiotelegraph 

station  operators 
Estimated  Annual  Burden:  800 

Recordkeepers;  46,000  Hour* 
OMB  Number  3060-0267 
Title:  Section  83.367,  Station  documents 
Action:  Extension 
Respondents:  Ship  radiotelephone 

stations 
Estimated  Annual  Burden:  9^50 

Recordkeepers;  37,400  Hours 
OMB  Number:  3060-0264 
Title:  Section  83.819.  Station  records 
Action:  Extension 
Respondents:  Ship  employing 

radiotelephony  for  on-board 

communications 
Estimated  Annual  Burden:  1,000 

Recordkeepers;  2,000  Hoars 
OMB  Number:  3060-0192 
Title:  Section  87.95,  Posting  station 

license  and  transmitter  cards  or  plates 
Action:  Extension 
Respondents:  Radio  stations  in  the 

Aviation  Services 
Estimated  Annual  Burden:  47,800 

Recordkeepers;  11;950  Hours 

Federal  Communications  Commission. 

WiBiam  ).  Tricorico, 

Secretary. 

[FR  Doc  85-27058  Filed  11-13-«S:  4:45  am] 
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Minority  Women'a  TV  CoaBtion.  at  al; 

Haariag  Oaaifnation  Ordar 

In  re  Applications  of  MM  Docket  Na  SS- 

File  No. 

lacqueljn   Boozer,   et   al.. 

BPCT-«50eO71CJ 

d/b/a                 Miaority 

Wemen's  TV  Coalitwa, 

Kennebec    VaUey    Televt- 

flPCT- 

son,  inc. 

«S07a«H 

John  R.  Powley 

gpcT-8se72«ia 

BPCT- 

b/a  Channel  35  Lewis- 

85072SKV 

ton,  ME. 

Sebago  Broadcastiag  Com- 

BPCT- 

pany,  inc. 

eS072SKW 

Rantona      AaMefr     d/b^a 

BiCT-«S072SM 

Ashley  Commnnication*. 

For  Constnictioii  Sennit  ior  Mew  Tetnumm 
Station  Lewiston.  Maine. 
Adopted:  October  28, 1985. 
Released:  November  5. 19B5. 
By  ^  Cliief .  Video  Seraioei  Oivisiaa. 
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1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Jacquelyn  Boozer,  et  al, 
d/b/a  Minority  Women's  TV  Coalition 
(Minority  Women);  Kennebec  VaUey 
Television,  Inc.  (Kennebec);  John  R. 
Powley;  The  Flatley  Company,  d/b/a 
Channel  35  Lewiston,  ME  (Channel  35 
Lewiston);  Sebago  Broadcasting 
Company,  Inc.  (Sebago);'  and  Ramona 
Ashley  d/b/a  Ashley  Communications 
(Ashley)  for  authority  to  construct  a  new 
commercial  television  station  on 
Channel  35,  Lewiston.  Maine,  and  a 
petition  to  deny  Ashley's  application, 
filed  by  Kennebec* 

2.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
jjich  applicant  jndicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  whether 

a  comparative  preference  should  accrue 
to  any  of  the  applicants. 

3.  On  June  26, 1985,  the  Commission 
i.ssued  a  Public  Notice  (Mimeo  No.  5421) 
requiring  all  applicants  for  new 
broadcast  stations  to  certify  that  they 
have  obtained  reasonable  assurance 
that  their  specified  transmitter  sites  will 
be  available  to  them.  Minority  Women 
has  not  submitted  such  a  certification. 
Accordingly,  Minority  Women  »  will  be 


'  The  deadline  for  filing  amendments  to  the 
uhtivc-caplioned  applications  was  September  13, 
1985.  On  September  16. 1985.  Sebago  filed  an 
Bmendmcnt  to  its  application  specifying  changes  in 
il.s  ownership  and  its  other  broadcast  interests,  but 
n-.ade  no  request  for  leave  to  amend.  The 
.-imendmeni  will  be  accepted  for  J  1.65  purposes 
only. 

-  On  September  13. 1985.  Kennebec  filed  a 
petition  to  deny  Ashley's  application,  alleging  that 
the  application  should  be  dismissed  because  it  fails 
to  comply  with  the  provisions  of  Section  310  of  the 
Communications  Act  of  1934.  as  amended,  relating 
to  interests  of  aliens  and  foreign  governments  and 
fiiils  to  provide  the  certification  of  site  availability 
Hs  required.  On  October  4. 1985.  Ashley  filed  a 
"Petition  for  leave  to  amend"  accompanied  by  an 
amendment  which  establishes  that  she  is  in 
compliance  with  the  provisions  of  section  310  of  the 
Communications  Act,  and  includes  the  Site 
Availability  Certification  form.  For  good  cause 
shown,  the  petition  is  granted  to  correct  errors  or 
omissions  in  the  application.  No  comparative 
advantage  will  be  allowed  as  a  result  of  the 
amendment.  The  petition  to  deny  will  be  dismissed 
a.s  moot. 

^  Minority  Women's  response  to  Section  V-C. 
Item  2.  FCC  Form  301.  indicates  that  its  proposed 
lower  is  to  be  erected  on  the  same  site  as  Station 
VVCQA.  but  the  Commission  has  no  record  of  a 


given  20  days  from  the  date  of  release  of 
this  Order  to  file  such  a  certification,  in 
the  form  required  by  the  Commission, 
with  the  presiding  Administrative  Law 
Judge.  If  the  applicant  cannot  make  the 
certification,Jt  shall  so  advise  the 
Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 

4.  Section  II,  Item  7(a}.  FCC  Form  301. 
asks  whether  the  applicant  or  any  party 
to  the  application  has  any  interest  in  or 
connection  with  a  broadcast  application 
which  has  been  dismissed  with 
prejudiced  by  the  Commission.  An 
affirmative  response  requires  an 
explanation  in  the  form  of  an  exhibit. 
Minority  Women  will  be  required  to 
submit  an  amendment  which  corrects 
this  omission,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  the  release  of  this  Order. 

5.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  each  by  Sebago,  Kennebec, 
Channel  35  Lewiston  and  Minority 
Women  would  not  each  constitute  a 
hazard  to  air  navigation.  Since  a 
question  exists  as  to  whether  Minority 
Women  has  a  site  available  to  it,  it 
would  be  futile  to  specify  the 
conventional  air  hazard  issue  as  to 
Minority  Women.  Therefore,  a 
contingent  air  hazards  issue  will  be 
specified  as  to  Minority  Women. 
Therefore,  a  contingent  air  hazard  issue 
will  be  specified  as  to  Minority  Women 
which  will  require  trial  only  if  it  is 
established  that  the  applicant  has  a  site 
available.  The  conventional  air  hazard ' 
issue  will  be  specified  with  respect  to 
the  application  of  Channel  35  Lewiston, 
Sebago  and  Kennebec. 

6.  Section  73.3555  of  the  Commission's 
Rules  states  that  no  license  for  a 
broadcast  station  shall  be  granted  to 
any  party  if  such  party  directly  or 
indirectly  owns,  operates  or  controls 
one  or  more  broadcast  stations  in  the 
same  service  and  the  grant  of  such 
license  will  result  in  any  overlap  of  the 
Grade  B  contours  of  the  existing  and 
proposed  stations.  Thomas  J.  Flatley,  the 
sole  proprietor  of  Channel  35  Lewiston, 
is  the  licensee  of  Station  WNHT-TV, 
Channel  21.  Concord,  New  Hampshire. 
The  predicted  Grade  B  contour  of  the 
proposed  station  overlaps  the  Grade  B 
contour  of  Station  WNHT-TV.  Channel 
35  Lewiston  ha/ represented  that,  in  the 
event  it  is  the  successful  applicant  in 
this  proceeding,  Thomas  J.  Flatley  will 
divest  himself  of  all  interest  in,  and 
connection  with  Station  WNHT-TV. 


Accordingly,  any  grant  of  a  construction 
permit  to  Channel  35  Lewiston  will  be 
conditioned  upon  such  divestiture. 

7.  Channel  35  Lewiston  *  and  Sebago 
each  proposes  to  operate  from  a  site 
located  within  250  miles  of  the  Canadian 
border  with  maximum  visual  effective 
radiated  power  (ERP)  of  more  than  1000 
kilowatts.  The  proposals  pose  no 
interference  threat  to  United  States 
television  stations;  however,  they 
contravene  an  agreement  between  the 
United  States  and  Canada  which  limits 
the  maximum  visual  ERP  of  United 
States  television  stations  located  within 

•  250  miles  of  Canada  to  1000  kilowatts. 
Agreement  Effectuated  by  Exchange  of 
Notes.  T.I.A.S.  2594  (1952).  In  the  event 
of  a  grant  of  either  application,  the 
construction  permit  shall  contain  a 
condition  precluding  station  operation 
with  maximum  visual  ERP  in  excess  of 
1000  kilowatts,  absent  Canadian 
consent.  South  Bend  Tribune,  8  R.R.  2d 
416  (1968). 

8.  Section  73.685(0  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  incude  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0' 
corresponds  to  True  North  and 
tabulated  at  least  every  10'  plus  any 
minima  or  maxima.  While  Sebago 
proposes  the  use  of  a  directional 
antenna,  it  has  not  supplied  this  data. 
Accordingly,  the  applicant  will  be 
required  to  submit  an  amendment  with 
the  appropriate  information  to  the 
presiding  Administrative  Law  Judge  and 
a  copy  each  to  the  Chief,  Television 
Branch,  and  Chief.  Hearing  Branch, 
Mass  Media  Bureau,  within  20  days 
after  this  Order  is  released. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 


station  with  Ihal  call  sign.  Station  WCOA  (AM)  is 
licensed  lo  lewiston.  but  its  site  is  6.8  miles  from 
the  site  specified  in  Minority  Women's  application. 
This  discrepancy  must  be  eliminated  by  appropriate 
amendment. 


*  Channel  35  Lewiston  has  requested  a  waiver  of 
§  74.614|b).  Note  1.  which  prohibits  operation  with 
KRP  in  excess  of  1.000  kW  within  250  miles  of  the 
Canadian  border,  absent  Canadian  consent.  Since 
this  limitation  is  the  result  of  an  international 
agreement  between  the  United  States  and  Canada, 
the  Commission  has  no  power  to  waive  the  rule. 
The  waiver  request  will  l>e  denied. 
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prooeeding,  to  be  held  before  an 
AdmmUtrative  Law  Judge  at  a  time  aad 
place  to  be  specified  in  a  subseqiteot 
Order,  upon  the  following  issues: 

1.  In  the  event  that  Minority  Women 
shows  that  it  has  reasonable  assurance 
that  the  transmitter  site  proposed  will  be 
available,  to  determine  whether  there  is 
a  reasonable  possibility  that  Qie  tower 
height  and  location  proposed  would 
constitute  a  hazard  to  air  navigation. 

2.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  each  by 
Sebago,  Ketmebec  and  Chanel  35 
Lewiston  would  each  constitute  a 
hazard  to  air  navigation. 

To  determine  which  of  the  proposals 
would,  on  a  comparative  basts,  best 
serve  the  public  interest. 

To  determine,  in  lij^t  of  the  evidence 
adduced  pursuant  to  the  foregoing 
issues,  which  of  the  applications  should 
be  granted. 

11.  It  is  hirther  o-dcred,  that  the 
request  for  waiver  of  f  73.ei4(b),  Note  1. 
of  the  Rules,  filed  by  Channel  35 
Lewiston,  is  denied. 

12.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respomlent  to  this 
proceeding  with  respect  to  Issues  1  and 
2. 

13.  It  is  further  ordered,  that  the 
amendments  filed  by  Sebago  is  accepted 
for  S  1.65  purposes  ooly. 

14.  It  is  further  ordered.  Uiat  the 
petition  for  leave  to  amend  filed  by 
Ashley  is  granted,  and  the  amendment 
filed  on  October  4, 1985,  is  accepted  for 
filing. 

15.  It  is  further  ordered,  that  the 
petilioR  to  dergr  Ashley's  appKcation, 
filed  by  Kennebec,  is  dismissed. 

16.  It  is  further  ordered,  that  Minority 
Women  shall  submit  a  site  availability 
certification,  in  Att  tana  required  by  die 
Commission,  or  axhrise  the  presiding 
Administrative  Law  }udge  thai  the 
certification  cannot  be  made,  as  may  be 
appropriate,  within  20  days  after  the 
date  of  the  release  of  this  Order. 

17.  It  is  further  ordered,  that  ite 
Minority  Women  shall  submit  an 
amendment  to  eHminate  the 
discrepancies  described  in  Footnote  3. 
supra,  to  the  presidiag  Administrative 
Law  }ud^  within  20  d«ys  alter  the  date 
of  release  of  this  Order. 

18.  It  is  further  ordered,  that  Minority 
Women  shall  submit  an  ameodment 
providing  the  exhibit  required  by  An 
affinaative  re^xMise  to  Section  Q,  Item 
7(a).  FCC  Form  301,  to  the  presiding 
Administrative  Law  {udge  within  20 
days  after  the  date  of  release  of  this 
Order. 

19.  It  is  further  urdeFed.  that  in  the 
event  of  a  grant  of  the  apphcatkn  <if 


Channel  35  Lewiston,  the  construction 
penni4  shaD  be  conditioned  as  follows: 

Prior  to  the  commencement  of -operation  of 
the  television  station  authorized  herein, 
permittee  shall  certify  to  the  CommissioB  that 
Thomas  j.  f  latley  has  divested  himself  of  all 
interest  in  and  coanection  with  Station 
WNHT-TV,  Concord,  New  Hampshire. 

20.  It  is  fnrther  ordered,  that  in  the 
event  of  a  grant  of  the  application  of 
Channel  35  Lewiston  or  Sebago,  the 
construction  permit  shall  be  conditioned 
as  foflows: 

Operation  with  effective  radiated  power  in 
excess  of  1000  kW  is  subject  to  the  consent  of 
Canada. 

21.  It  is  fiuther  ordered,  that  Sebago 
shall  submit  an  amendment  providing 
the  information  required  by  $  73.685(f)  of 
the  Commission's  Rules,  to  the  presiding 
Administrative  Law  Judge  and  copies 
each  to  the  Chief,  Television  Branch  and 
Chief,  Hearing  Branch,  Mass  Media 
Bnreaa,  within  20  days  after  the  release 
date  of  this  Order. 

22.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  appHcants  and  party 
respondent  herein  shall  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

23.  It  is  fiirther  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Cummujiications 
Act  of  1934.  as  amended,  and  S  733594 
of  the  Commission's  llules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(g)  of  the  Rules. 

Federal  Communications  CommisMon. 

Roy  J.  Stewart, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  85-27090  Filed  11-13-8B:  8:45  am] 
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Allan  M.  Weimr  «t  al.;  HMring 
DeslynaMon  Order 

in  ne  Applications  of  MM  Dooket  So.  85- 
323; 


File  No 

Allan  M.  Weiner WCT-ewnaBKE 

Barbara  W.  Tewitsend- BPCT- 

•8B21SKQ 
John  «.  Powley BPCT-asoZlSLY 


For  Conatmctioo  Permit  for  New  Televisioa 
Staticn  Presque  Isle,  Maine. 

Heating  Designation  Older 

Adopted:  October  29.  IflBS. 

Released:  Noveroiber  5. 1985. 

By  the  Chief,  Video  Services  Division. 

1.  The  Coaannssiora.  by  the  Cfaiet 
Video  Services  Division,  acting  pursuant 
to  ddegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  television  station  on 
Channel  82,  Presque  Isle,  Maine. 

2.  On  April  18. 1985.  the  Commission 
released  an  Order  (FCC  85-1B3.  Docket  No. 
85-109)  requiring  AUan  M.  Weiner  and 
Weiner  Broadcasting  Company  to  show 
cause  why  their  licenses  for  stations 
WOZW(AM).  Monticello,  Maine:  WOZI{FM). 
Presque  Isle.  Maine;  and  Remote  Pickup  Base 
Station  KPF-941,  Yonkers,  New  York,  should 
not  be  revokied.  This  proceeding  raises 
serious  questions  as  1o  whether  Allan  M. 
Weiner  and/or  Weiner  Broadcasting  posses 
the  requisite  qualifications  to  be  or  to  remain 
a  licensee  of  the  Conunission.  in  the  event 
that  Weiner  is  the  preferred  applicant  in  this 
television  proceeding,  grant  of  the  application 
will  be  conditioned  upon  the  outcome  of  the 
Show  Cause  proceeding.  Weiner,  howex'cr, 
has  indicated,  in  the  Show  Cause  proceeding, 
thai  he  does  not  have  the  financial  resources 
to  defend  his  licenses  through  the  hearing 
process  and  has  undertaken  to  sell  his 
stations  pursuant  to  the  Commisston's 
distress  sale  policy.  In  the  event  diat  the 
Show  Cause  proceeding  is  mooted  t;y 
Weiner's  sale  of  his  stations,  the  character 
qualifications  issue  raised  in  the  Show  Cause 
proceeding  would  need  to  be  tried  in  this 
proceeding.  Accordingly,  a  contingent  issue 
will  also  be  specified. 

3.  Section  II,  qxiestion  4(a),  FCC  Form 
301.  asks  whether  an  adverse  finding 
has  been  made  or  adverse  final  action 
taken  by  any  court  as  to  the  applicant  or 
any  party  to  the  application  in  any 
criminal  proceediag  brought  under  the 
provisions  of  any  law  related  to  any 
felony.  Allan  M.  Weiner  responded 
negatively  to  ^t  question.  In  fact,  on 
March  25, 1971,  Weiner  was  convicted 
by  a  court  in  Yonkers,  New  York,  of 
three  felonies.  On  September  14, 1071. 
Weiner  was  convicted  in  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  of  violating 
sections  301  and  501  of  the 
CommaoicatioBS  Act  by  operating  a 
radio  station  withotll  a  license.  In  other 
a|)plications  filed  with  the  Commission 
in  1979  and  198a  Weiner  siiailariy 
responded  negatively  to  the  same 
question.  T^us  conduct  requires  the 
specification  of  an  issue  to  determine 
whether  Weiner  has  made 
misrepresentations  to  the  Commission 
or  was  lacking  in  candor. 

4.  AUan  M.  Woner  owns  52%  of 
Werner  Broadcasting,  tnc  tiie  Jioensee 
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of  WOZI-FM,  Presque  Isle.  Maine  and 
he  is  sole  proprietor  of  the  proposed 
television  station  in  Presque  Isle.  Maine. 
Section  73.3555(b)(2)  of  the 
Commission's  Rules  states  that  no 
license  for  a  television  broadcast  station 
shall  be  granted  to  any  party  if  such 
party  directly  or  indirectly  owns, 
operates,  or  controls  an  FM  station  and 
the  grant  of  such  license  will  result  in 
the  Grade  A  contour  of  the  proposed 
television  station  encompassing  the 
entire  community  of  license  of  an  FM 
station.  Note  4  to  this  rule  provides, 
inter  alia,  that  applications  for  UHF 
television  facilities  ".  .  .  will  be  handled 
on  a  case-by-case  basis  in  order  to 
determine  whether  common  ownership, 
i)peration  or  control  of  the  stations  in 
question  would  be  in  the  public 
interest."  Accordingly,  an  appropriate 
issue  will  be  speciHed  to  determine 
whether  common  ownership  of  the  FM 
station  and  the  proposed  television 
station  would  be  consistent  with  the 
public  interest.  The  issue  need  not  be 
tried,  of  course,  if  Weiner  successfully 
completes  a  distress  sale  of  the  station. 

5.  Section  V-C,  Item  10,  FCC  Form 
301.  requires  an  applicant  to  submit  the 
area  and  population  within  its  predicted 
Grade  B  contour.  Barbara  W.  Townsend 
has  not  done  so.  Ms.  Townsend, 
therefore,  will  be  required  to  submit  an 
amendment  showing  the  required 
information,  within  20  days  of  the 
release  of  this  Order,  to  the  presiding 
Administrative  Law  Judge. 

6.  Ms.  Townsend  stated,  in  her 
environmental  narrative  statement,  that 
she  believes  that  her  proposed  site  is 
available  to  her,  but  she  has  not 
completed  arrangements  which  would 
constitute  reasonable  assurance  that  the 
site  is  available.  Under  those 
circumstances,  an  issue  will  be  required 
to  determine  whether  the  applicant  has 
reasonable  assurance  that  her  proposed 
site  will  be  available. 

7.  No  determination  has  been  reached 
that  the  tower  heights  and  locations 
proposed  by  Barbara  W.  Townsend  and 
John  Powley  would  not  each  constitute  a 
hazard  to  air  navigation.  Accordingly, 
an  issue  regarding  this  matter  will  be 
specified. 

8.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
each  applicant  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBu  (Grade  B) 
contour,  together  with  the  availability  of 
other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue. 


for  the  purpose  of  determining  whether 
a  comparative  preference  should  accrue 
to  any  of  the  applicants. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  with  respect  to  Allan 
M.  Weiner  and  Weiner  Broadcasting 
Company,  in  the  event  that  the  issues 
specified  in  the  Show  Cause  proceeding 
in  Docket  No.  85-109  are  not  tried; 

(a)  Whether,  in  the  light  of  all  the 
facts  and  circumstances  pertaining 
thereto.  Allan  M.  Weiner  operated  a 
radio  station  on  frequency  1616  kHz  in 
Monticello,  ME  at  various  times  from 
January  31. 1982  through  July  16, 1984, 
without  a  Ucense  issued  by  the 
Commission  in  violation  of  section  301 
(47  U.S.C.  301)  of  the  Communications 
Act  of  1934,  as  amended; 

(b)  Whether,  in  light  of  all  of  the  facts 
and  circumstances  pertaining  thereto, 
Allan  M.  Weiner  and  /or  Weiner 
Broadcasting  Company  refused  to  allow 
an  inspection  of  radio  station 
WOZW(AM),  on  May  3, 1984,  by  an 
authorized  Commission  respresentative, 
in  violation  of  §  73.1225  of  the 
Commission's  Rules; 

(c)  Whether,  in  light  of  all  the  facts 
and  circumstances  pertaining  thereto, 
Allan  M.  Weiner  and/or  Weiner 
Broadcasting  Company  failed  to  comply 
with  the  main  studio  location 
requirement  of  §  73.1125  of  the 
Commission's  Rules; 

(d)  Whether,  in  light  of  all  the  facts 
and  circumstances  pertaining  thereto, 
Allan  M.  Weiner  and  Weiner 
Boradcasting  Company  used  Remote 
Pickup  Base  Station  KPF-941  to 
broadcast  directly  to  the  public  on  1622 
kHz  in  Yonkers,  New  York  in  violation 
of  §  74.431(e)  and  (g),  §  74.432(c)(2)  and 
(c)(5)  and  (g)  of  the  Commission's  Rules; 

(e)  Whether  Allan  M.  Weiner  and 
Weiner  Broadcasting  Company 
misrepresented  to  the  Commission  that 
the  transmitter  to  be  used  for  Remote 
Pickup  Base  Station  KPF-941  would 


comply  with  the  type  acceptance  criteria 
of  §  74.451(a)  of  the  Commission's  Rules; 

(f)  Whether  the  applicant  made 
misrepresentations  to  the  Commission 
or  was  lacking  in  candor  in  its  response 
to  Question  4(a).  Section  II.  FCC  Form 
301; 

(g)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing 
issues  Allan  M.  Weiner  and/or  Weiner 
Broadcasting  Company  have  the 
requisite  character  qualiHcations  to  be  a 
Commission  licensee. 

(h)  Whether  common  ownership, 
operation,  or  control  of  Station  WOZI- 
FM,  Presque  Isle,  Maine  and  the 
proposed  television  station  would  be  in 
the  public  interest.  i 

2.  To  determine,  with  respect  to  ' 
Barbara  W.  Townsend,  whether  the 
applicant  has  reasonable  assurance  that 
her  proposed  transmitter  site  will  be 
available. 

3.  To -determine  with  respect  to  each 
of  the  applicants,  except  Allan  M.  I 
Weiner,  whether  there  is  a  reasonable 
possibility  that  the  tower  height  and 
location  proposed  by  each  would 
constitute  a  hazard  to  air  navigation.      i 

4.  To  determine  which  of  the  | 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

11.  It  is  further  ordered,  that,  in  the 
event  of  a  grant  of  the  application  of 
Allan  M.  Weiner,  the  construction 
permit  shall  be  conditioned  as  follows: 

The  grant  of  this  application  is  subject  to 
whatever  action  the  Commission  may  deem 
appropriate  as  a  result  of  the  Show  Cause 
proceeding  in  Docket  85-109. 

12.  It  is  further  ordered,  that  Barbara 
W.  Townsend  shall  submit  an 
amendment  stating  the  area  and 
population  within  her  predicted  Grade  B 
contour,  to  the  presiding  Administrative 
Law  Judge,  within  20  days  of  the  release 
of  this  Order. 

13.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  3. 

14.  It  is  further  ordered,  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 
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15.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
173.3594(g)  of  the  Rules. 

Federal  Conununications  Commission. 

Roy  |.  Stewart, 

Chief  Video  Service  Division  Maai  Media 

Bureau. 

[FR  Doc.  85-27051  Filed  11-13-B5;  8:45  am] 

BtLLINO  COM  «71>-ei-« 

[Report  No.  1549] 

Petitlorw  for  Reconsideration  and 
Clarification  of  Actions  in  Ruiemaidng 
Proceedings 

November  7, 1985. 

The  following  listings  of  petitions  for 
reconsideration  and  clarification  filed  in 
Commission  rulemaking  proceedings  is 
published  pursuant  to  47  CFR  1.429(e). 
Oppositons  to  such  petitions  for 
reconsideration  and  clarification  must 
be  filed  within  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  oppositon  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  of  TTie 
Commission's  Rules  to  Allocate 
Spectrum  for,  and  to  Establish  other 
Rules  and  PoHcies  Periaining  to,  a 
Radio-determination  Satellite  Service 
(Gen  Docket  No.  84-689,  RM-442e). 

Policies  and  Procedures  for  the 
Licensing  of  Space  and  Earth  Stations  in 
the  Radio  determination  SateUite 
Service.  (Gen  Docket  No.  84-690). 
Filed  by: 
Frank  Press,  President  for  National 

Academy  of  Sciences  on  10-28-85 
Francis  C.  Inserra,  Attorney  for 

Wismer  and  Becker  Contracting 

Engineers /Transit  Commimications, 

Inc.,  on  10-28-85 
Dean  Burch,  W.  Theodore  Pierson,  Jr., 

Getrude  ].  White  &  Roberi  J. 

Aamoth,  Attorneys  for  Omninet 

Corporation  on  10-28-85 
Joseph  M.  Kittner  &  Jill  Abeshouse 

Stem,  Attorneys  for  Rockwell 

International  Corporation  on  10-28- 

85 
Subject:  Amendment  of  §  97.26  of  the 
Commission's  Rules  to  Remove 
Unnecessary  Regulations  Concerning 
Amateur  Operator  Examinations 
Administered  By  Volunteers.  (PR  Docket 
No.  86-21,  RM^835). 
Filed  by: 
Christopher  D.  Imlay,  Attorney  for 


The  American  Radio  Relay  League, 
Incorporated  on  10-28-85 
Subject:  Furnishing  of  Customer 
Premises  Equipment  and  Enhanced 
Services  by  American  Telephone  & 
Telegraph  Company.  (CC  Docket  No.  85- 
26) 

Filed  by: 
Asher  H.  Ende  &  Patrick  M.  Scanlon, 
Attorneys  for  Conununications 
Workers  of  America,  AFL-CIO  on 
10-10-85     • 
William  T.  Lake,  J.  Roger  Wollenberg 
&  W.  Scott  Blackmer,  Attorneys  for 
International  Business  Machines 
Corporation  on  10-31-85 
Glenn  K.  Davidson,  Director  of  Public 
Affairs  for  The  Computer  & 
Communications  Industry 
Association  On  11-4-85 
Brian  R.  Moir,  Jay  L  Witkin  &  Daniel 
J.  Harrold,  Attorneys  for 
International  Conununications 
Association  on  11-4-85 
Herbert  E.  Marks  &  James  L  Casserly, 
Attorneys  for  Independent  Data 
Conmiunications  Manufacturers 
Association,  Inc.,  on  11-4-85 
Joseph  M.  Kittner,  Peter  B.  Kenney,  Jr. 
&  John  S.  Voorhees,  Attorneys  for 
Computer  and  Business  Equipment 
Manufacturers  Association  on  11-4- 
85 
Philip  L  Verveer,  Attorneys  for 

Northern  Telecom  Ina,  on  11-4-85 
Philip  M.  Walker  &  Donald  E.  Ward, 
Attorneys  for  GTE  Corporation  on 
11-4-85. 
Federal  Communications  Commission. 
WiUiam  J.  Tricarico, 
Secretary. 
[FR  Doc.  85-27053  Filed  11-13-85;  8:45  am] 
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FEDERAL  IMARiTiME  COIMIMiSSiON 
Notice  of  Agreement(s)  Fiied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW,  Room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  222-003193-002. 

Title:  San  Juan  Puerto  Rico  Terminal 
Agreement. 
Parties: 

Puerto  Rico  Maritime  Shipping 
Authority 

Sea-Land  Service,  Inc. 

Synopsis:  This  agreement  amends  the 
basic  agreement  between  the  parties 
which  provides  for  the  preferential 
interchange  of  container  cranes  situated 
in  the  vicinity  of  Berths  E  through  H  at 
Puerto  Nuevo,  San  Juan,  Puerto  Rico. 
The  purpose  of  the  modification  is  to 
change  the  crane  usage  fee  from  $50  per 
hour  to  $275  per  hour.  In  all  other 
respects,  the  basic  agreement  remains 
unchanged  and  in  full  force  and  effect. 

Agreement  No.:  224-004121-001. 

Title:  Tampa  Terminal  Agreement. 
Parties: 

Tampa  Port  Authority  (Authority) 

Garrison  Terminals,  Inc.  (Garrison) 

Trans-Florida  Warehouse  Corporation 
(Trans-Florida) 

Synopsis:  This  agreement  amends  the 
basic  agreement  between  the  parties 
wherein  the  Authority  leases  to 
Garrison  and  Trans-Florida  certain 
warehouse  and  bare  land  in  the  vicinity 
of  Berth  202  in  the  Port  of  Tampa.  The 
premises  are  being  used  as  a  marine 
terminal  operation  and  activities 
incidental  to  such  operations.  The 
modification  provides  for  the  extension 
of  the  total  lease  term  by  1  year  from 
December  31, 1985  to  December  31, 1986 
and  extends  the  period  of  time  which  a 
25  year  extension  of  the  agreement  may 
be  exercised  from  60  days  to  5  months. 
The  parties  have  requested  a  shortened 
review  period  for  the  agreement. 

Agreement  No.:  217-010849. 

Title:  Linabol-Ivaran  Lines  Space 
Charter  Agreement. 
Parties: 

A/S  Ivarans  Rederi  (Ivaran  Lines) 

Lineas  Navieras  Bolivianas  (Linabol) 

Synopsis:  The  proposed  agreement 
would  permit  Linabol  to  charter  vessel 
space  to  Ivaran  Lines  for  the  carriage  of 
cargo  in  the  trade  between  U.S.  ports 
and  Bolivia  via  ports  on  the  East  Coast 
of  South  America.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  221-010850. 

Title:  Palm  Beach  Terminal 
Agreement. 
Parties: 

Port  of  Palm  Beach  District  (Port) 

Cari  Matusek,  Inc.  (CMI) 

Synopsis:  This  agreement  covers  the 
lease  by  the  Port  to  CMI  of  480  square 
feet  of  office  space  at  $12.00  per  square 
foot,  in  the  Port's  Maritime  Office 
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Building.  The  term  of  the  lease  will  be 
for  two  years  with  a  one  five  year  option 
term.  CM!  will  act  as  freight  forwarders 
at  the  Port  of  Palm  Beach. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  8, 1985. 

Bruce  A.  Dombrowski 

Acting  Secretary. 

[FR  Doc.  85-27106  Filed  11-13-85:  8:45  am) 

BILUNG  CODE  (TaO-OI-M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperaflon 
Program;  AppOcation  Solicitation 

agency:  Federal  Mediation  and 
Conciliation  Service. 
action:  Request  for  Public  Comment  on 
Draft  FY  1986  Program  Announcement. 

SUMMAMY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  this  draft  Fiscal  Year  1986 
Program  Guidelines/ Application 
Solicitation  for  the  Labor-Management 
Cooperation  Program  to  inform  the 
public  and  request  public  comments. 
This  program  is  supported  by  Federal 
funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978. 
subject  to  annual  appropriations. 
DATE:  Comments  are  due  on  or  before 
December  13. 1985. 

ADDRESS:  Send  comments  to:  Peter  L 
Regner,  Director,  Labor-Management 
Grant  Programs,  Federal  Mediation  and 
Conciliation  Service.  2100  K  Street,  NW.. 
Washington,  DC  20427. 

FOR  FURTHER  MFORMATION  CONTACT 

Peter  L.  Regner.  202-653-5320. 

A.  Introductioa 

The  following  is  the  draft  solicitation 
for  the  Fiscal  Year  1986  cycle  of  the 
Labor-Management  Cooperation 
Program.  These  guidelines  represent  the 
continuing  efforts  of  the  Federal 
Mediation  and  Conciliation  Service  to 
implement  the  provisions  of  the  Labor- 
Management  Cooperation  Act  of  1978 
which  was  initially  implemented  in 
Fiscal  Year  1981.  The  Act  generally 
authorizes  FMCS  to  provide  assistance 
in  the  establishment  and  operation  of 
plant,  area,  pubbc  sector,  and  industry- 
wide labor  and  management  committees 
which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  oi^ganizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry: 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor  management 


relationships,  job  security, 
organizational  effectiveness,  enhancing 
economic  development  or  involving 
workers  in  decisions  affecting  their  jobs 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual 
make  up  the  basic  guidelines,  criteria, 
and  pro^-am  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant  area-wide,  industry,  or 
public  sector  labor  management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  Section 
H.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978  follows  this 
solicitation.  The  Act  should  be  reviewed 
in  conjunction  with  this  solicitation. 

B.  ftegnm  Dataiptkm 

Objectives 

The  Labor  Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communications 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  ap^oaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process: 

(4]  To  stndy  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  enoourage  free  collective 
bargaining  by  estabhshing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  to  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"  refers  to  employees 
represented  by  a  labor  organiration  and 
covered  by  a  formal  collective 


bargaining  agreement.  These 
committees  may  be  fotmd  at  either  the 
plant  (worksite),  area,  indestry,  or 
public  sector  levels.  A  plant  or  worksite 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multiconnty,  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related 
labor  unions  producing  a  common 
product  or  service  in  the  private  sector 
on  a  local,  state,  regional,  or  nationwide 
level.  A  public  sector  committee  consists 
of  government  employees  and  managers 
in  one  or  more  units  of  a  local  or  state 
government.  Those  employees  must  be 
covered  by  a  formal  collective 
bargaining  agreement.  Employees 
covered  by  so-called  "meet  and  confer" 
agreements  are  not  eligible  under  this 
program.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FYe6,  comp>etition  will  be  open  to 
plant,  area,  private  industry,  and  public 
sector  committees.  In-plant  committee 
applications  should  offer  an  innovative 
or  unique  effort.  All  application  budget 
requests  should  focus  directly  on 
supporting  the  committee.  Applicants 
should  avoid  seeking  funds  for  activities 
that  are  clearly  available  under  other 
Federal  grant  programs  (e.g.,  job 
training). 

Required  Program  Elements 

1.  Problem  Statement— The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  probiem(8)  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  dociunent 
the  problems  using  as  much  relevant 
data  as  possible  and  discusft  the  full 
range  of  impacts  these  problems  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An  - 
industrial  or  economic  profile  of  the 
area  and  workforce  might  prove  usehil 
in  explaining  the  problems.  This  section 
basically  discusses  WI-TY  the  effort  is 
needed. 

2.  Results  or  Benefits  Expected— By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
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While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  overall 
goal  of  8  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 

3.  Approach — This  section  of  the 
application  specifies  HOW  the  goals 
and  objectives  will  be  accomplished.  At 
a  minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish  its 
goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee,  llie 
application  should  also  offer  a  rationale 
for  the  selection  of  the  conunittee 
members  (e.g.  members  represent  70 
percent  of  the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justiRcation  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes;  and 

(f)  For  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior'to  the  submission 
deadline),  a  discussion  of  the  past 
efforts  and  accomplishments  and  how 
they  would. integrate  with  the  proposed 
future  expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  WHEN  they  will  be  fmished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the  life 
of  the  grant.  The  chart  should  identify 
months  as  "month  1,  2"  etc.,  rather  than 
by  name  of  month  as  the  grant  start  date 
will  not  be  determined  until  all 
applications  are  reviewed.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 


delays  therein,  will  serve  as  the  basis 
for  quarterly  progress  reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  an  external  evaluation  or 
internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives. 

An  evaluation  plan  must  be  developed 
which  will  briefly  discuss  what  basic 
questions  or  issues  the  assessment 
would  examine  and  what  baseline  data 
the  committee  staff  would  already  have/ 
or  will  gather  for  the  assessment.  This 
section  should  be  written  with  the 
application's  own  goaft  and  objectives 
clearly  in  mind  and  the  impacts  or 
changes  that  the  effort  is  expected  to 
cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current  letters 
of  commitment  from  oil  proposed  or 
existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support  the 
application  and  are  willing  to  personally 
attend  scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  on  behalf  of  all  members  is 
not  acceptable. 

7.  Other  Requirements — ^Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee: 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identiHcation  of  all 
sources  and  levels  of  current  financial 
support: 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  conmiittee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  written  minutes 
of  aU  committee  meetings  will  be 
prepared  and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 


(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  in-plant 
applicants,  this  section  will  address  the 
degree  of  innovativeness  or  uniqueness 
of  the  proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application. 

(5)  The  feasibility  and  thoroughness  of 
the  implementation  plan  in  specifying 
major  milestones  and  target  dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
fiscal  feasibility  vs.  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration 
and  quality  of  the  application;  and, 

(8)  The  cost  value  to  the  government 
of  the  application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  and  other  qualities  that 
enhance  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  State  and 
local  units  of  government,  private  non- 
profit labor-management  committees  (or 
a  labor  or  management  entity  on  behalf 
of  a  committee  that  will  be  created 
through  the  grant),  and  certain  third 
party  private  non-profit  entities  on 
behalf  of  one  or  more  committees  to  be 
created  through  the  grant.  Federal 
government  agencies  are  not  eligible. 

Third  party  private  non-profit  entities 
which  can  document  that  a  major 
purpose  or  function  of  their  organization 
has  been  the  improvement  of  labor 
relations  are  eligible  to  apply.  However, 
all  funding  must  be  directed  to  the 
functioning  of  the  labor-management 
committee,  and  all  requirements  under 
Part  B  must  be  followed.  Applications 
from  third-party  entities  must  document 
particularly  strong  support  and 
participation  from  all  labor  and 
management  parties  with  whom  the 
applicant  will  be  working.  Applicants 
from  third-parties  which  do  not  directly 
support  the  operation  of  a  new  or 
expanded  committee  will  not  be  deemed 
eligible. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  funding  are  not  eligible  to 
apply  for  funding  to  continue  or  expand 
their  prior  efforts. 
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D.  Allocations 

Although  the  process  has  not  been 
completed,  both  Houses  of  Congress 
have  recommended  an  Fy86 
appropriation  of  Si  million.  Specific 
funding  levels  will  not  be  established  for 
each  type  of  committee.  Instead,  the 
review  process  will  be  conducted  in 
such  a  manner  that  at  least  two  awards 
will  be  made  in  each  category  (inplant, 
industry,  pubUc  sector,  and  area), 
providing  that  FMCS  determines  that  at 
least  two  outstanding  applications  exist 
in  each  category.  After  these 
applications  are  selected  for  award,  the 
remaining  applications  will  be  awarded 
according  to  merit  without  regard  to 
category. 

FMCS  reserves  the  right  to  retain  up 
to  5  percent  of  the  FY86  appropriation  to 
contract  for  program  support  purposes 
(other  than  admmistrativej. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e..  in  existence  at  least  12  months 
prior  to  the  submission  deadline]  will  be 
for  a  period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  double  the 
initial  cash  match  ratio. 

The  total  project  period  will  thus 
normally  be  no  more  than  24  months. 

Initial  awards  to  establish  new  labor- 
management  committees  (i.e.,  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufncient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  double  the 
initial  cash  match  ratio.  The  total  project 
period  will  thus  normally  be  no  more 
than  36  months. 

The  dollar  range  of  awards  is  as 
follows: 

—Up  to  $35,000  in  FMCS  funds  per 
annum  for  existing  inplant  applicants; 
up  to  $50,000  over  18  months  for  new 
in-plant  committee  applicants; 

—Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
public  sector  committees  applicants; 

—Up  to  $100,000  per  18-month  period  for 
new  area,  industry,  and  public  sector 
committee  applicants. 
Applicants  are  reminded  that  these 

figures  represent  maximum  Federal 

funds  only.  If  total  costs  to  accomplish 


the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal  funding 
level  and  grantee  match,  applicants  may 
supplement  these  funds  through 
voluntary  contributions  from  other 
sources. 

F.  Match  Requirements  and  Cost 
Allowelrility 

In  FY86.  applicants  for  new  labor- 
management  committees  must  provide 
at  least  10  percent  of  the  total  allowable 
project  costs.  Applicairts  of  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  must  be  in 
cash  rather  than  in-kind  goods  or 
services.  Matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program  to 
reject  all  requests  for  indirect  or 
overhead  costs.  In  addition,  ^ant  funds 
must  not  be  used  to  supplant  private  or 
local/state  government  funds  currently 
employed  for  these  purposes.  Funding 
requests  from  existing  committees 
should  focus  entirely  on  the  costs 
associated  with  the  expansion  efforts 
only.  Also,  under  no  circumstances  will 
business  or  labor  officials  participating 
on  a  labor-management  committee  be 
compensated  out  of  grant  funds  for  time 
spent  at  committee  meetings  or  time 
spent  in  training  sessions.  Applicants 
generally  will  not  be  allowed  to  claim 
all  or  a  portion  of  existing  staff  time  as 
an  expense  or  match  contribution. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY86  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  must  be  signed  by  both  a 
labor  and  management  representative 
and  be  postmarked  no  later  than  May 
17, 198&  No  applications  or 
supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  die  U.S.  Postal  Service  or 
other  carrier.  An  original  application, 
containbig  numbered  pages,  plus  three 
copies  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management'Grant 
Programs,  21«)  K  Street,  NW.. 
Washington,  DC  20427.  Applications 


submitted  without  sufficient  copies  may 
be  returned. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
FMCS  Grant  Review  Board(s).  The 
Board(s)  will  decide  which  applications 
will  be  recoDunended  for  funding 
consideration.  The  Director,  Labor- 
Management  Grant  Programs,  will 
finalize  the  scoring  and  selection 
process  of  those  applications 
recommended  by  the  Board(8). 

All  FY86  grant  applicants  will  be 
notified  of  results,  and  all  grant  awards 
will  be  made,  prior  to  September  30, 
1986.  Applications  submitted  after  the 
deadline  dates  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grant 
Programs. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  by 
contacting  Peter  L  Regner,  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grant  Programs, 
2100  K  Street,  NW.,  Washington,  DC 
20427,  or  calling  202/653-5320. 
Kay  McMunay. 

Director,  Federal  Mediation  and  Conciliation 
Service.  t 

[PR  Doc.  85-27015  Filed  11-1^-85:  8:45  am] 

BIUJNO  CODE  t73l-01-ll  I 


FEDERAL  RESERVE  SYSTEM 

The  Sanwa  Bank  Lhntted;  Acquisition 
of  Company  Engaged  In  Permissible 
Nonbanidng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a](2J  or  (f])  for  the  Board's 
approval  under  section  4{c](8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
l&43{c)(8))  and.§  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Qact  the 
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application  has  been  accepted  for 

processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  sudi 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  28, 
1985. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  TVie  Sanwa  Bank  Limited.  Osaka, 
Japan:  to  acquire,  through  Sahwa 
Business  Credit  Corporation,  Chicago, 
Illinois,  installment  sales  contracts  and 
finance  leases  from  two  subsidiaries  of 
Commercial  Credit  Company,  Baltimore, 
Maryland.  Commercial  Credit 
Equipment  Corporation.  Baltimore, 
Maryland,  and  CCEC,  Inc.  Baltimore, 
Maryland,  pursuant  to  S  225.2S(b)(l)  and 
(5)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System. 

Dated:  November  12, 1985. 
lamas  McAfe«, 

Associate  Secretary  of  the  Board. 
(PR  Doc.  85-27329  Rled  11-13-^;  11:05  am] 

WLUNQ  CODE  UKMII-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Requeet  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Nottfieation 

Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Tttle  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1979,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
Genera  advance  notice  and  to  wait 


designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transaction 


(1)  85-1209— The  Coastal  Cofp's  pio- 
posed  acquisition  ol  assets  of  Texaco. 
Inc.  (Temwials),  and  voting  lecuntias  o( 
Laurel  Pipe  Line  Company. 

(2)  85-1212— MinnMoU  Mnmg  A  Manu- 
facturing Co.'s  proposed  acqusition  of 
assets  of  Associated  Enterprises.  Inc. 
(John  T.  Venalech,  UPE). 

(3)  86-0042- Wynn's  InternationaL  Inc's 
proposed  acquisilion  of  assets  Onctud- 
ing  capM  stock  of  autaaidnry  ccrapa- 
nies)  of  Precision  Rubber  Products 
Corp..  (James  CarrofI,  UPE). 

(4)  86-0049— Spnngs  Industries.  Inc's 
proposed  acquisition  of  voting  securities 
of  IM.  Lowenstein  Corp 

(5)  86-0053-Spnngs  Industries.  Inc's 
proposed  acquisilion  ol  voting  securibea 
of  M.  Lowenstem  Corp. 

(6)  86-0081- IMnoa  Tool  Works,  he's 
proposed  acquaibon  o(  voting  sacurites 
of  Magnaflux  Corporation.  Magnaltux 
E.TS  Ltd.  and  Geo  Hotdmg  Co..  (Geo 
Mematonal  Corp..  UPE). 

(7)  86-0066— Anterican  Brands,  Inc's 
proposed  acquisition  of  aaaeti  of 
Dexter  Lock  Ovisien,  (Kysor  Industrial 
Corp..  UPE). 

(8)  86-0091— MAXXAIM  Group.  Inc  's  pro- 
posed acquiailion  of  voting  securiliaa  of 
Pacific  Lumber  Company. 

(9)  86-0097— U.S.  West  Inc's  proposed 
acquisitian  at  tian  ot  ConnnafcW 
Credit  Services  Corp.  (Control  Data 
Corp..  UPE). 

(10)  86-0101— Fadaratad  Devatopmanl 
Company's  proposed  acquiaition  o< 
volmg  securittes  of  Horizon  Corp. 

(11)  86-0109— Minrwaota  Power's  pro- 
posed acquiaAon  of  voting  securiliaa  ol 
the  DeltonaCorp. 

(12)  86-0127- Todd  Shipyards  Corp.'s 
proposed  acqusition  of  voting  sscunMs 
ol  The  Aro  Corp. 

(13)  86-0128-Todd  Shipyards  Corp.'s 
propoaad  acqusibon  of  voting  aecvttiaa 
of  voting  securities  ol  The  Aro  Corp. 

(14)  86-0129-Todd  Sm>yards  Corp.'s 
proposed  acquiaten  ol  voMng  sacurHaa 
ol  The  Aro  Coip— . 

(15)  86-0055- Amoco  Corporation's  pro- 
posed acquisition  e<  assets  ol  Sun 
Company.  Inc.. 

(16)  86-0077— Transco  Energy  Compa- 
ny's proposed  acquisition  ol  voino  se- 
curities ol  Petro  Source  Corporation. 
(Inter-North.  Inc .  UPE). 

(17)  86-0098— LoeiM  Corparatkm's  pro- 
posed acquisition  ol  voting  securilias  of 
CBS  Inc 

(18)  86-0093— Amoco  Corpofaten^  pM- 
posed  acquisition  ol  assets  of  WiNiam 
Periinan. 


Wailing  pariod 
terminated 
enectwe^— 


Oct  28.  1965. 
Da 
Do 

Do. 
Do. 
Da 

Oct  29,  1985. 

Oo 
Do. 

Do. 
Do 
Do. 
Do. 
Do. 
Oct  30.  1985 
Do. 

Do. 
Da 


Tranaaction 


Waiing  period 
lannlnalcd 


(19)  86-0099— Exxon  Corporation's  pro-  Do. 
posed  acquisition  of  aeaats  of  Phiwpa 
Petroleum  Co 

(20)  86-0007— Hewlelt-Paciiard   Compa-    Oct.  31,  1985. 
ny's  proposed  acquisition  of  assets  ol  r 
Cericor.  Inc. 

(21)  86-0017— American  Financial  Corpo-  Do. 
ration's  proposed  scquisrtion  of  voting 
securities  ol  FMI  Financial  Corporation 

(22)  86-0039— Tarmac   PLCs   proposed  Do. 
acquisition  ol  assets  of  Lonestar  Florida 
Cement   Company,    (Lone  Star   Indus- 
tries. Inc..  UPE). 

(23)  86-0043— Hanimcx  Corporation  Li-  Do. 
mited's  proposed  acquisition  of  voting 
socurities  ol  Vivitar  Corporation.  (John 
C.  Best.  UPE) 

(24)  86-0068— United  Savings  ol  Ameri-  Da 
ca's  proposed  acquisition  ol  assets  ol 
Thorp  Credit,  Inc   and  Aetna  Finance 
Co .  (ITT  Corporation.  UPE) 

(25)  86-0070— Northbrook  Corporation's  Do. 
proposed  acqusifeon  ol  asseu  ol  Artra 
Group  Incorporated. 

(26)  86-0096— Chicago    Paalic   Corp's  Do. 
proposed  acquisiton  ol  voing  secunties 
ol  The  Hoover  Co. 

(27)  e&-010»-Lomaa  A  Netflelon  Fiiwt-  Oo. 
oal  Corporation's  proposed  acqutsikon 
of  voting  securities  ol  Jeflerson  Natioiv 
al  Life  Insurance  Company. 

(28)  85-1201-Whitt«ier    Corporation's    Now.  1.  19SS. 
proposed  acquisitian  ol  aaaets  ol  Ei. 
DuPont  Nemours  and  Company. 

(29)  86-00e2-Odyst«y    Partners    pm-  Da 
posed  acquisition  of  voting  itjcuiiiai  ol 
Thomas  Built  Buses.  Inc. 

(30)  86-0067- Northern  Copper  Oyp's  Do. 
proposed  acquisition  ol  voting  securities 
of  Copper  Range  Company.  (Echo  Bay 
Mines  Ltd..  UPE). 

(31)  85-0106— Mary  Kay  Hoktng  Corp's.  Do 
(Rictiard  R.  Rodgers.  UPE)  proposed 
acquiaition  of  voting  secunkas  ol  Maiy 
Kay  Cosmetics.  Inc ,  and  Richard  R. 
Rodgers  and  Mary  K.  Aah  ol  voting 
secunteis  of  Mary  Kay  Hklrng  Corpora- 
tkxi. 

(32)  85-0107-Matv  Kay  Hoktng  Coip's,  Do. 
(Ricfiard  R  Rodgers.  UPE)  proposed 
■cqtaiiBon  of  voting  secunties  ol  Mary 
Kay  Cosmetics,  inc..  and  Rictiard  R 
Rodgers  and  Mary  K.  Aah  of  voting 
securities  ol  Mary  Kay  HoMing  Ckirpora- 
tion. 

(33)  85-0106  M«y  Kay  Holdng  Corp.'s  Oa 
(Ricttard  R.  Rodgers.  UPE)  proposed 
acquisition  of  voting  securikas  ol  Mary 
Kay  cosmetics.  Inc..  and  Rictiard  R. 
Rodgers  and  Mary  K.  Ash  of  votng 
secunties  of  Mary  Kay  Holdings  Corpo- 
ration. 

(34)  86-0146-O'Arch-MaclManua      «  Do. 
Masius  WorMwkle.  Inc's  proposed  ac- 
quisition ol  vottng  aacunkea  of  Banlon 
&  Bowtaa.  Inc 

(35)  86-0121- Burlingfon  Nortfiem  tnc's  Do. 
proposed  acquaition  ol  voting  secuiOaa 
of  Souttiland  Royalty  Company. 

(38)  86-0161— Norcen  Energy  naaoureoi  Da 

Uiniied't  propoaad  acquisition  of  aaaata 
of  Messrs  Joseph  M.  Baria  and  Rk:tv 
ard  H  Masoa 

(37)  86-0162— Norcen  Energy  Reaoun»s  Oa 
Limited's  proposed  acquisition  ol  assets 
of  Messrs.  Joseph  M.  Baria  and  Ricfv 
ardH.  Mason. 

(38)  86-0071— Wm.  B.  Re4y  S  Oimpany.    Nov.  4.  196S. 
Inc  s  proposed  acquisilion  of  assets  of 
Swans  OoMi  Otvisian.  (General  Foods 
Corp..  UPE). 

(39)  86-0062— Compaorve  Ganarale  dec    Nov.  5.  196&. 
Eaux's  proposed  acr^wsiaon  of  assets 
ol  Silver  Spnng  Water  Co    dMsran  of 
All     American     Bodkng     Corporakon. 
(CommefCial  Las  Altura  S.A.  UPE). 

(40)  86-0080-Equity  HoMnga'  proposed  Oa 
acquwkon  ot  aaaals  of  Bunded  FarW- 
izers   Division   Estach,   Inc.   (Beatncs 
Companies,  kic .  UPE). 
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Trmsadion 


i    Waiting  period 
I       lermnaled 
I      eHective— 


(41)  86-0063— Amencwt  Continental  Cor-  j 
poration's  proposed  acquisition  ol  j 
voting  secunlies  o(  Amencan  Founders  { 
Lite  Insurance  Conipar<y.  (Anderson  ; 
Clayton  &  Co ,  UPE)  ; 

{*i)  86-0088— Ovysler  Corporation's  pro-  ', 
posed  acquisKion  ol  Finance  America  I 
Corporation  and  BA  Financial  Services  ', 
Corp.,  (Bank  Amenca  Corp ,  UPE)  i 

(43)  86-0110— Hans  Rm^ers  proposed  | 
acqusition  of  voting  secunties  ot  W  F 
Mall  Prmtmg  Company.  W  F    Hall  Pno- 
ing  Co.t>pany  ol  (3eorga.  (Mobil  Corpo- 
ration. UPE). 

(44)  86-0111— W  A  Krueger  Co's  pro- 
posed acqusition  ot  voting  securities  o< 
vv  F  Hall  Pnntmg  Company.  W  F.  Han 
Pnntirn  Company  ol  Georgo.  (MoM 
Corp  .T;PE) 

(15)  86-0120— Fremont  General  Corpora  : 
tions  proposed  acqusition  acquisition  i 
ol  assets  ol  Control  Data  Corp 

(46)  86-0139— ARA  Ho<ding  Co  s  pro-  ; 
posed  acqusition  ol  voting  sccuntics  ol  ; 
Cory  Food  Services.  Inc .  (Hershey  j 
Foods  Corporation.  Hershey  Trust  Com-  i 
pany  as  Trustee  lor  Milton  Hershey.  ! 
UPE)  ! 

(4")  86-0147— Metropolitan  Lite  Insu-  ! 
nace  Co  s  proposed  acquisition  ol  I 
voting  securities  ol  Litton  Equty  Invest-  | 
menls.  Inc  (Litton  Industries.  Inc ,  UPE)  I 

(46)  86-0169— FPL  Group.  Inc  s  pro-  ' 
posed  acquisition  of  voting  securities  ot  \ 
Coionia:  Penn  Group.  Inc 

(49)  86-0173— FPL  Ciroup.  Inc  s  pro  • 
posed  acqusition  of  voting  secunties  ol  - 
Colonal  Perm  Group.  Itx:. 


Oa 


Do 


Do 


Da 


Do 


(3o 


Do 


Do 


Do 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay.  I.«gal  Technician. 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301.  Federal  Trade 
Commission.  Washington,  DC  20580. 
(202)  523-3894. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretory. 
|FR  Doc.  85-27028  Filed  11-13-85;  8:45  am) 

BIU.ING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Social  Security  Administration; 
Statement  of  Organization,  Functions 
and  Delegations  of  Auttiority 

Part  S  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (DHHS) 
covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Sections  SV.IO  and  SV.20  are 
amended  to  reflect  the  abolishment  of 
the  Division  of  Payment  and 
Adjudicative  Policy  (DPAP)  in  the  Office 
of  Retirement  and  Survivors  Insurance 
(ORSI)  and  the  transfer  of  DPAP 
functions  to  the  Division  of  Entitlement 
and  the  Division  of  Benefit  Continuity  in 
ORSI. 

The  changes  are  as  follows: 


Section  SV.IO    The  Office  of 
Retirement  and  Survivors  Insurance — 
(Organization): 

Delete: 

D.  The  Division  of  Payment  and 
Adjudicative  Policy  (    ). 

Change: 

E.  The  Division  of  Coverage  (     )  to 
read  D.  The  Division  of  Coverage  (    ). 

F.  The  Division  of  Benefit  Continuity 

{    )  to  read  E.  The  Division  of  Benefit 
Continuity  (    ). 

G.  The  Division  of  Entitlement  {     )  to 
read  F.  The  Division  of  Entitlement  (     ). 

H.  The  Division  of  Retirement  and 
Survivors  Studes  (    )  to  read  G.  The 
Division  of  Retirement  and  Survivors 
Studies  (     ). 

Section  SV.20    The  Office  of 
Retirement  and  Survivors  Insurance — 
(Functions): 

Delete: 

D.  The  Division  of  Payment  and 
Adjudicative  Policy  (    )  in  its  entirety. 

Change: 

E.  The  Division  of  Coverage  (    )  to 
read  D.  The  Division  of  Coverage  (     ). 

F.  The  Division  of  Benefit  Continuity 

(     )  to  read  E.  The  Division  of  Benefit 
Continuity  (     ). 

Add: 

3.  Develops,  issues  and  evaluates 
guidelines  and  operating  procedures  on 
such  subject  areas  as  garnishment, 
direct  deposit,  cycling,  payment 
delivery,  onsite  review,  accounting, 
representative  payee  selection,  advance 
notice,  capability/incapability  and  use 
and  misuse. 

G.  The  Division  of  Entitlement  (     )  to 
read  F.  The  Division  of  Entitlement  (    ). 

Add: 

3.  Develops,  issues  and  evaluates 
guidelines  and  operating  procedures  on 
such  subject  areas  as  administrative 
appeals,  administrative  finality, 
representation  of  parties,  attorney  fees, 
adjudicative  stanijards.  evidence, 
documentation,  conspicuous 
characteristics,  program  review, 
suspension,  disqualification  of 
representatives,  confiict  of  interest  and 
corrective  action  planning. 

H.  The  Division  of  Retirement  and 
Survivors  Studies  (    )  to  read  G.  The 
Division  of  Retirement  and  Survivors 
Studies  (     ). 

Dated:  November  6, 1985. 
Nelson ).  Sabalini, 

Acting  Deputy  Commissioner  for 

Management  and  Assessment. 

|FR  Doc.  85-27076  Filed  11-1^-85;  8:45  am) 

BILLING  COOE  41tO-11-M 


Commission  on  the  Evaluation  of  Pain; 
Meeting 

agency:  Department  of  Health  and 
Human  Services. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Commission 
on  the  Evaluation  of  Pain  (the 
Commission).  This  notice  also  describes 
the  purpose,  structure,  and  termination 
date  of  the  Commission. 

DATE  AND  TIME:  December  12. 1985.  8:30 
a.m..  to  5:00  p.m.;  December  13. 1985. 
8:30  a.m.  to  5:00  p.m.. 

ADDRESS:  National  Academy  of 
Sciences.  Board  Room.  2101  Constitution 
Avenue  NW..  Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Dapper.  Executive  Director. 
Commission  on  the  Evaluation  of  Pain, 
Room  118.  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235.  (301)  597-1597. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  established  and 
governed  by  the  provisions  of  section 
3(b)  (1)  through  (6)  of  the  Social  Security 
Disability  Benefits  Reform  Act  of  1984 
(Pub.  L.  98-^60).  The  purpose  of  the 
Commission  is  to  conduct  a  study 
concerning  the  evaluation  of  pain  in 
determining  under  titles  II  and  XVI  of 
the  Social  Security  Act  whether  an 
individual  is  under  a  disability.  The 
study  is  to  be  conducted  in  consultation 
with  the  National  Academy  of  Sciences. 

The  study  will  consist  of  expert 
testimony  and  a  review  of  research  date 
regarding  how  pain  should  be 
considered  in  making  disability 
determinations  under  titles  II  and  XVI. 
The  Commission  may  engage  technical 
assistance  in  order  to  carry  out  is 
function. 

The  Commission  is  to  submit  a  report, 
consisting  of  the  findings  of  the  study 
and  any  recommendations,  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  who  in  turn  is  to  submit 
the  report  to  the  Committee  on  Ways 
and  Means  of  the  House  of 
Representatives  and  to  the  Committee 
on  Finance  of  the  Senate. 

The  statute  provides  that  the 
Commission  terminate  on  December  31, 
1985.  This  is  also  the  deadline  for  the 
Secretary  to  submit  the  report. 

The  Secretary  has  appointed  the 
members  of  the  Commission  in 
accordance  with  the  provisoins  of  the 
statute.  This  notice  announces  the  fifth 
and  final  working  meeting  of  the 
Commission.  The  Commission  is  chaired 
by  Kathleen  M.  Foley,  M.D. 
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This  meeting  is  open  to  the  public 
A  transcript  of  the  Commission 
meeting  will  be  made  available  to  the 
public  on  an  at-cost-of-duplication  basis. 
The  transcript  can  be  ordered  from  the 
Executive  Director  of  the  Conunission. 

Agenda 

December  12. 1985  and  December  13, 
1985 

8:30  a.m. — Summation  of  prior 
meetings  and  discussion  of  the  final 
report. 
5KX)  p.m. — Adjourn  the  meeting. 
Dated:  November  5, 1985. 
Nancy  J.  Dapper. 

Executiw  Director,  Commission  on  the 
Evaluation  of  Pain. 

(FR  Doc.  85-26987  Filed  11-13-85;  8:45  amj 

BILUNO  CODE  41W-11-M 


Health  Resources  and  Services 
Administration 

Application  Announcement  for  Grants 
for  Residency  Training  In  General 
Internal  Medicine  and  General 
Pediatrics 

The  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  announces  that 
applications  for  Fiscal  Year  1986  Grants 
for  Residency  Training  in  General 
Internal  Medicine  and/or  General 
Pediatrics  are  being  accepted  under  the 
authority  of  section  784.  Title  VII.  of  the 
Public  Health  Service  Act.  as  amended 
by  Pub.  L.  99-129. 

Section  784  authorizes  the  award  of 
grants  for  planning,  developing  and 
operating  approved  residency  training 
programs  which  emphasize  the  training 
of  residents  for  the  practice  of  general 
internal  medicine  or  general  pediatrics. 
In  addition,  Section  784  authorizes 
assistance  in  meeting  the  cost  of 
supporting  residents  who  are 
participunts  in  any  such  program,  and 
who  plan  to  specialize  or  work  in  the 
practice  of  general  internal  medicine  or 
general  pediatrics. 

Applicants  should  be  adivsed  that  this 
application  announcement  is  a 
contingency  action  being  taken  to 
ensure  that  should  funds  become 
available  fur  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  programs  as  well 
as  to  provide  for  even  distribution  of 
funds  throughout  the  fiscal  year.  The 
Administration's  budget  request  for 
Fiscal  Year  1986  does  not  include 
funding  for  this  program.  This  notice 
regardiog  applications  does  not  reflect 
any  change  in  this  policy. 


Eligible  applicants  are  accredited 
schools  of  medicine  and  osteopathy, 
public  and  private  nonprofit  hospitals, 
or  other  public  or  private  nonprofit 
entities. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  as  specified  in  42  CFR  Part 
74.  Subpart  FF. 

Section  784,  as  amended  by  Pub.  L. 
99-129,  requires  that  the  Secretary  give 
priority  to  applicants  that  demonstrate 
to  the  satisfaction  of  the  Secretary  a 
commitment  to  general  internal 
medicine  and  general  pediatrics  in  their 
medical  education  training  programs. 

In  addition,  preference  will  be  given 
to  projects  in  which: 

1.  Substantial  training  experiences  are 
provided  in  settings  where  physician 
assistants  or  nurse  practitioners,  or 
both,  are  used  as  part  of  a  health  care 
team. 

2.  Administrative  and  educational 
resources  are  coordinated  for  the  use  of 
a  program  of  general  internal  medicine 
and  a  program  of  general  pediatrics 
which  are  to  be  conducted  within  a 
single  project. 

3.  Substantial  portions  of  a  project  are 
conducted  in  a  primary  medical  care 
manpower  shortage  areafs)  designated 
under  section  332  of  the  Public  Health 
Services  Act  and  in  particular,  one 
which  is  located  in  a  Standard 
Metropolitan  Statistical  Area,  as  defined 
by  the  Office  of  Federal  Statistical 
Policy  and  Standards,  Department  of 
Commerce;  or  are  conducted  in  an  Area 
Health  Education  Center  funded,  at  least 
in  part,  under  Section  781  of  the  Act. 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  should  be  directed  to:  Grants 
Management  Officer  (D-28),  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  8C-22,  Rockville. 
Maryland  20857,  Telephone  (301)  443- 
6960. 

Should  additional  programmatic 
information  be  required,  please  contact: 
Primary  Care  Graduate  Medical 
Education  Branch,  Division  of  Medicine, 
Bureau  of  Health  Professions,  Health 
Resoorces  and  Services  Administration, 
5600  Fishers  Lane.  Room  4C-04, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-5590. 

The  deadline  for  receipt  of 
applications  is  December  13, 1985. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 


commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmaiics 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

This  program  is  listed  at  13.684  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  or  45  CFR  Part  100. 

November  7, 1985. 
John  H.  Kelso, 

Acting  Administrator. 

[FR  Doc.  85-27062  Filed  11-13-85;  8:45  am) 

BIIXMQ  CODE  4M0-1S-H 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  Of  Land  Managament 

[A-190711 

PubHc  Land  Exchange;  Mohave 
County,  AZ 

AQENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  realty  action — 
exchange,  public  land  in  Mohave 
Coimty,  Arizona. 

summary:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian 

T.  16  N..  R.  21  W.. 
Sec.  14.  S%NWy4SWV4NEy4  and 

SWV4SWV4NEV4. 
Containing  15.00  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  the  Jordan  Family 
Trust  of  Phoenix  Arizona. 

Gila  and  Salt  River  Meridian 

T.23N.,  R.a7W.. 
Sec.  17.  E'/iiEVi  and  NWV4SEy4; 
Sec.  21,  NEV4. 

Comprising  360  acres,  more  or  less. 

The  public  lands  to  be  transferred  are 
subject  to  the  following  terms  and 
conditions: 

1.  Reservations  to  the  United  States — 

(a)  right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890; 
and  (b)  all  the  oil  and  gas  and  with  it 
the  right  to  prospect  for,  mine  and 
remove  same. 

2.  Subject  to — (a)  prior  valid  rights 
existing  as  of  the  date  of  this  action;  and 

(b)  road  right-of-way  A-21336. 


47120 


Federal  Register  /  Vol.  50.  No.  220  /  Thursday.  November  14.  1985  /  Notices 


Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  the 
following  reservation: 

1.  All  minerals  in  the  subject  are 
reserved  to  the  Santa  Fe  Pacific 
Railroad  Company  as  set  forth  in  Block 
91  of  Deeds,  pages  51-53. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from  all 
appropriations  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  a  patent  or  two  years  from 
the  date  of  this  Notice,  or  upon 
publication  of  a  Notice  of  Termination. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Kingman  Resource  Area  Office,  2475 
Bnverly  Avenue,  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  Realty  Action.  In  the 
absence  of  any  objections,  this  Realty 
Action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  November  5, 1985. 
Marlyn  V.  |ones, 

District  Manager. 

\VK  Doc.  85-27046  Filed  11-13-85:  8:45  am| 

BH.UNG  COOE  43ia-32-M 


Cedar,  City  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463,  that  a  meeting  of  the 
Cedar  City  District  Advisory  Council 
will  be  held  December  5, 1985. 

The  meeting  will  begin  at  9:30  a.m.  at 
the  BLM  District  Office  in  Cedar  City. 
The  agenda  will  include  Predator  and 
Thistle  Control,  Permitting  Procedures, 
Land  Cases.  Riparian  Area  Policy, 
Wilderness,  Annual  Work  Plan 
Implementation,  and  an  update  on  past 
council  discussions. 

All  Advisory  Council  meetings  are 
open  to  the  pubic.  Interested  persons 
may  make  oral  statements  at  9:45  a.m.  or 
may  submit  written  statements  for  the 
Council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  P.O.  Box 
724,  Cedar  City.  Utah  84720,  phone  801- 
568-2401,  by  December  2, 1985. 
Depending  on  the  number  of  persons 
wishing  to  make  a  statement,  a  per 
person  time  limit  may  be  established  by 


the  District  Manager  or  Council 
Chairman. 

Dated:  November  4, 1985. 
Morgan  S.  JenMn, 
Districat  Manager. 
[FR  Doc.  85-27041  Filed  11-13-85:  8:45  am) 

BILUNG  CODE  431&-00-M 


Colorado;  Craig  District  Grazing 
Advisory  Board;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463,  that  a  meeting  of  the 
Craig  District  Grazing  Advisory  Board 
will  be  held  December  5. 1985,  at  the 
Craig  District  Office  of  the  Bureau  of 
Land  Management,  455  Emerson  Street, 
Craig.  Colorada  The  meeting  will 
convene  at  10:00  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  Bureau  of  Land  Management 
policy  on  the  maintenance  of  structural 
range  improvements  and  to  explore 
problems  and  ways  in  which  to 
accomplish  such  maintenance. 

Dated:  November  1, 1985. 
William ).  Pulford, 
District  Manager. 
|FR  Doc.  85-27042  Filed  11-13-85;  8:45  am) 

BILUNG  COOC  43ia-JB-M 


Wyoming;  Filing  of  Plats  of  Survey 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Filing  of  Plats  of  Survey. 

summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne.  Wyoming,  effective  10:00 
A.M..  October  31, 1985.  ' 

Sixth  Principal  Meridian 

T.  42  N..  R.  69  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  42  N.,  R.  69  W..  Sixth  Principal 
Meridian.  Wyoming,  was  accepted  October 
18. 1985. 

T.  40  N.,  R.  70  W. 

The  plat  showing  a  subdivision  of  certain 
sections.  T.  40  N..  R.  70  W.,  Sixth  Principal 
Meridian.  Wyoming,  was  accepted  October 
18. 1985. 

T  41  N..  R.  70  W. 

The  plat  showing  a  subdivision  of  certain 
sections.  T.  41  N.,  R.  70  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  October 
18. 1985. 

T.  42  N.,  R.  70  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  42  N..  R.  70  W.,  Sixth  Principal 
Meridian.  Wyoming,  was  accepted  October 
18. 1985. 


T.  46  N.,  R.  70  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  46  N..  R.  70  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  October 
1&1985. 

T.  40  N.,  R.  71  W. 

The  plat  showing  a  subdivision  of  certain 
sections.  T.  40  N.,  R.  71  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  October 
18, 1985. 

T.  56,  N.,  R.  93  W. 

The  plat  showing  a  subdivision  of  original 
lots  4  and  5.  Sec.  31.  T.  56  N.,  R.  93  W.,  Sixth 
Principal  Meridian.  Wyoming,  was  accepted 
October  18. 1985. 

These  supplemental  plats  were  prepared  to 
meet  certain  administrative  needs  of  this 
Bureau. 

Sixth  Principal  Meridian 
T.31N.,R.30W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  subdivisional 
lines,  the  subdivision  of  sections  17  and  20, 
and  the  metes  and  bounds  survey  of  Lot  6,      n 
Section  19  and  Tract  37,  T.  31  N.,  R.  30  W.,       ! 
Sixth  Principal  Meridian.  Nebraska,  Group 
No.  117,  was  accepted  October  18. 1985. 

This  survey  was  executed  to  meet  certain 
administrative  needs  of  the  U.S.  Forest 
Service. 

address:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office.  Bureau  of  Land  i 

Management,  P.O.  Box  1828,  2515 
Warren  vAvenue,  Cheyenne.  Wyoming 
82003. 

Dated:  November  1. 1985. 
Richard  L.  Oakes, 

Chief  Cadastral  Surveyor  for  Wyoming. 
|FR  Doc.  85-27045  Filed  11-13-85;  8:45  amj 

BILLING  COOE  4310-23-M 


Bureau  of  l^nd  Management 

ICA-010-029] 

Cancellation  of  ttie  Public  Hearing 
Review  of  the  Roclchouse  Basin 
Wilderness  Study  Area  (WSA) 
Recommendations 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Cancellation  of  the  Public 
Hearing  of  the  Rockhouse  Basin  WSA 
recommendation  (CA-010-029). 
SUMMARY:  Notice  is  hereby  given  that 
the  joint  U.S.  FOrest  Service/Bureau  of 
Land  Management  meeting  scheduled 
for  Tuesday,  December  3, 1985,  from  7 
p.m.  to  9:30  p.m.  in  the  Venus  Room  of 
the  Bakersfield  Civic  Auditorium,  1001 
Truxtun  Avenue  in  Bakersfield, 
California  has  been  cancelled.  (Federal 
Register — October  31st,  1985.  page 
45497).  When  a  new  date  and  time  have 
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been  established  for  the  meeting  it  will 
be  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Glenn  Carpenter,  Area  Manager,  Bureau 
of  Land  Management,  Caliente  Resource 
Area,  520  Butte  Street,  Bakersfield, 
California;  (805)  861-4238. 

Dated:  November  5, 1985. 
Gary  D.  Walksr. 
Acting  District  Manager. 
[FR  Doc.  85-27040  Filed  11-13-86:  8:45  am] 
BIUJNO  QOW  MKMO-M 


(NM-52929] 

New  Mexico;  Proposed  Continuation 
of  Wlttidrawal 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice. 

summary:  The  Department  of  the 
Interior  proposes  diat  a  22,187.40-acre 
withdrawal  for  the  Department  of  the 
Army,  Corps  of  Engineers  continue  for 
an  additional  20  years.  The  lands  will 
remain  closed  to  surface  entry  and 
mining  and  will  remain  open  to  mineral 
leasing. 

DATE:  Comments  should  be  received  by 
February  12, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Pauline  T.  Brown,  BLM,  New  Mexico 
State  Office,  P.O.  Box  1449,  Santa  Fe. 
NM  87504-1449,  (505)  988-6326.. 

The  Department  of  the  Interior 
proposes  that  the  existing  land 
withdrawal  made  by  Executive  Orders 
of  February  18, 1870  and  March  26, 1881, 
be  continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

T.  13  N..  R.  16  W., 

Sec.  6.  Lot  1, 
T.  14  N..  R.  16  W.. 

Those  unsurveyed  portions  of  sections  5 
and  6  lying  outside  of  Cibola  National 
Forest: 

Those  unsurveyed  portions  of  sections  19, 
30  and  31  lying  west  of  the  Cibola 
National  Forest. 
T.  15  N.,  R.  16  W., 

Those  unsurveyed  lands  which  when 
surveyed  would  be  identifled  as  standard 
sections  29,  30  and  31,  also  those 
unsurveyed  lands  in  sections  19,  20,  21, 
28,  32,  and  33  which  are  located  outside 
of  the  boundary  lines  of  the  lands 
transferred  to  the  Bureau  of  Indian 
Affairs  by  Acts  of  Congress  dated  May 
29, 1928  and  June  20, 1950. 
T.  13  N.,  R.  17  W.. 

Secl.NViNVfc: 

Sec.2.NViN^: 

Sec.3.LotS,NV^NEV4. 


T.  14  N..  R.  17  W.. 
Those  unsurveyed  lands  which  when 
surveyed  would  be  identified  as  standard 
sections  1.  2, 11, 12, 13, 14.  23,  24.  25,  26, 
35,  36  and  those  unsurveyed  portions  of 
sections  3, 10, 15.  22,  27  and  34. 

T.  15  N.,  R.  17  W., 
Those  unsurveyed  lands  which  when 
surveyed  would  be  identified  as  standard 
sections  23,  24,  25,  26,  35  and  36  and 
those  unsurveyed  portions  of  sections  13, 
14, 15.  22,  27  and  34  excluding  tract  37 
located  in  unsurveyed  sections  14  and  15. 

The  areas  described  aggregate  approximately 

22, 187.40  acres  in  McKinley  County. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Department 
of  the  Army,  Corps  of  Engineers,  Fort 
Wingate  Depot  Activity. 

The  withdrawal  segregates  the  land 
from  operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  conunents  in 
connection  with  the  proposed 
withdrawal  continuation  may  persent 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demend  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  Hnal  determination  is  made. 

Dated:  November  1, 1985. 
Monte  G.  Jordan, 
Associate  State  Director. 
[FR  Hoc.  85-27046  Filed  11-13-66;  8:45  am] 

BILUNO  COM  4310-fB-« 


Minerals  Management  Servic* 

Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
ODECO  Oil  &  Gas  Co. 

AQENCy:  Minerals  Management  Service. 
action:  Notice  of  the  Receipt  of  a 
Profwsed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ODECO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  074,  Block  20.  South  Pelto 


Area,  onshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Dulac  and  Houma,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  October  31, 1985. 

address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  October  4. 1985. 
John  L.  Rankin, 

Reginal  Director,  Gulf  of  Mexico  OCS  Region. 
[FR  Doc.  85-26984  Filed  11-13-65: 6:45  am] 

BUiJNO  CODE  4310-MfMi 


Bureau  of  Mines 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Papenwori( 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  die 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directiy  to  the 
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Burean  clearance  officer  and  to  Ae 
Office  of  Miuia^ement  and  Budget 
Interior  D^ar4inent  Desk  Oificer, 
Washington,  DC  20503,  telephone  202- 
395-731X 

Titie:  Flotation  Plant  Information. 

Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  flolattion 
information  that  supplements  data 
obtained  from  productran  surveys  and 
mine  and  quarry  data.  The  data  fill  a 
gap  in  metalhirgical  data  and  supply 
metallurgical  guidance  for  both 
Government  and  industry  technical 
personnel.  Tlie  resahs  establish  trends 
affecting  the  mineral  industries 
particularly  with  respect  to  efficient 
processing  of  ores  that  are  growing 
progressively  iower  in  grade  and  more 
refractory  to  traat 

Bureau  Form  Number;  B-il72-X. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Producers  with  flotation  operations. 

Annual  Responses:  .55a 

Annual  Burden  Hours:  770. 

Bureau  clearance  officen  James  T, 
Hereford  202-634-1125. 

Dated:  October  31.  tSflS. 
Robert  C  Horioa, 
Direcler.  Bureau  ef  Klines. 
|FR  Doc.  85-27M7  FiJecl  n-ljj«5:«:45  am] 
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Office  «f 
and 


AvaUabililyaf. 

Reports  on  the , 

Regulatory] 

Lands  Programs  Under  the  Surface 

Mining  Control  and  T)e<^amation  Act  of 

1977 

agency:  OfDoe  «f  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  availability. 

summary:  OSM  is  announcing  the 
avaitahility  of  six  annual  evaluation 
reports  on  the  adminis^ation  of  State 
regulatory  and  abandoned  mme  lands 
(AML)  programs  under  theSmiace 
Mining  C(»itrol  and  Reclamation  Act  of 
1977  (SMCRA).  The  six  reports,  covering 
the  States  of  fllinois,  Kentucky, 
Maryland,  Mississippi,  Montana  and 
North  Dakota  were  prepared  imder  the 
provisions  of  OSM's  oversight  policy 
and  have  been  transmitted  to  Congress. 
ADDRESSES:  See  "SUPPLEMENTARV 
INFORMATION'*  for  the  addresses  where 
copies  of  the  reports  may  "be  obtained. 
FOR  FURTMEB  INrOIIMA.TION  CONTUCT 
Arthur  W.  Abbs.  Chief,  Division  of  State 
Program  Assislmce,  Office  of  Surface 


Mining,  1951  Constitution  Avenue,  NW., 
Washington,  DC  20240;  Telephone:  (202) 
34S-^SS1. 

S  WPLEMCMnwv  MiraRMATION:  Copies 
of  the  repeals  «re  avoilBhle,  free  of 
charge,  at  the  respective  OSM  offices 
listed  behjw: 

/77/scu£.-  SptingTield  Field  Office. 
Office  of  Sivface  Miaing.  600  £.  Monroe 
Street.  Room  20,  Springfield.  Uhnois 
62701. 

Kentucky:  Lexington  Field  Office, 
Office  of  Surface  Mining,  340  Legion 
Drive,  Sirtte  28,  Lexington,  Kenturiky 
40S04. 

Maryland:  Charleston  Field  OfTice, 
Office  of  Surface  Mining,  603  Morris 
Street,  Charleston,  West  Virginia  25301. 

Mis&issJffpi-  Birmingham  Field  Office, 
O^ice  of  Surface  Mining.  228  West 
Valley  Avenue,  3rd  Floor,  Homewood, 
Alabama  35209. 

Montana  and  North  Dakota:  Casper 
Field  Office,  OfBce  of  Surface  Mining, 
Federal  Buikiiog.  100  East  "B"  Street 
Room  212a,  Casper,  W}ton»i^  82601- 
1918. 

Background 

Under  section  503  t»f  SMCRA.  a  State 
may  elect  to  assume  primary 
responsibihty  for  regulating  saifece  <3oaA 
mining  and  reclamartion  operations 
within  its  borders  t>y  submitting  a 
program  to  the  Secretary  of  the  lirterioT 
whitih  deman^^ates  (he  State'v 
capability  1o  ^art^r  eirt  flre  provisions  of 
SMCRA.  Once  the  Secretary  approves 
the  program,  the  State  is  granted 
primacy,  and  the  Federal  gevcmmenl 
assumes  a  monitoTHig  and  evahiHrtion 
role.  Monitoring  off  the  State's 
adrainistrartion  and  enforcemerrt  of  tts 
regulatory  and  AML  programs  is 
conducted  throughoat  the  year.  The 
Field  Offlce  Directors  compile  «Bd 
analyze  the  data  gathered  duriz^  Ahe 
evaluatioa  periad  and  prepare  annual 
evaluation  reports  for  transmittal  to 
Congress. 

The  first  six  evaluation  reports  for  this 
year  have  iwen  completed.  The  ItHnois, 
Kentucky,  Maryland,  Mississippi, 
Montana  and  North  Dakota  reports  were 
compl«?ted  and  seitt  to  Congress  on 
November  5, 1985.  Tliese  fmal  reports 
are  now  publicly  available.  As  the 
remaining  reports  are  mmplAU>i^.  OSM 
plans  to  maike  Qtem  available  also. 

Dated:  November  B,  iws. 
Brent  Wahlquist, 

Assistanl  Directac,  Prqgrow  Operations, 

Office  of  Surf  ace  Mining. 

(FR  Doa  a5-.27027  Filed  11-13-85;  8:45  am) 


INremiATIOMAL  TRADE 

I  iHMsmaaUon  No.  4a7>1»-2tSd 

Certain  Deuble^SMed  Roppy  Disk 
Drives  and  Corapooente  Theredt; 
Commission  Dedsions  Not  To  Review 
Initial  Determinaflon  Terminefing 
Respondents  on  the  Basis  of  a 
Settlement  Agreement  and  a  License 
Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  Termination  of  two 
respondents,  T£AC  CoiporatiaB  and 
TEAC  Corporation  of  Ameiaca  {TEAC 
respondents],  on  the  basis  of  a  joint 
settlement  agreemeirt  and  a  license 
agreement.  The  Commission  has  not 
adopted  th^t  portion  of  the  initial 
determination  |IDJ  pertaining  io  the 
discussion  of  the  administrative  law 
judge  (ALU  of  possible  adverse  effects 
on  the  U.S  economy,  wluch  may  result 
from  a  provision  in  (he  license 
agreement  that  prohibited  the  TEAC 
respondents  from  selTing  3%  inch 
double-sided  floppy  disk  drives  made  in 
accordance  with  U.S.  Patent  No. 
4,151,573  and  ftieir  foreign  counterparts. 
The  Commission  takes  no  posttion  on 
this  issue  beoaase  the  parties  to  the 
license  agreemenl  have  eliminated  this 
provision  in  an  addendum  to  <he  Kcense 
filed  on  October  1, 18K. 

SUMMARY:  rhe  U.S.  international  Trade 
Coouasion  has  determined  not  to  review 
the  ID  (Order  No.  2Sj  terminating  the 
TEAC  respondents. 

FOR  mmmKM  wpormavion  oontact. 
MarcjB  H.Sondeen.  Esq.,  Office  «f  the 
General  Counsel,  U.S.  International 
Trade  Commission,  4etep'hor>e  203-523- 
0350. 

SUPPt^MENTARY  INFORMATKM:  On 
August  19, 1985,  complainant  Tandon 
Corporation  (Tandon)  and  the  TEAC 
respoDdexrts  filed  a  'joint  motion  (Motion 
No.  215-54]  to  terminate  the  above- 
captioned  investigation  as  to  the  TCAC 
respondents  on  the  basis  of  a  settlement 
agreement  and  a  license  agreement.  The 
Commission  investigative  attocney  filed 
a  public  interest  statement  supporting 
the  mobon.  TEAC  and  Tandon  filed  a 
supplement  to  1ktt\i  ymA  motion  to 
tersunsAe  and  iiied  addenda  to  the 
original  settlement  and  license 
agreements  on  October  1, 1985.  "Rie 
supplement  and  addenda  were  filed  in 
response  to  a  concern  expressed  by  the 
ALJ  that  a  provision  in  the  license,  as 
originally  drafted,  would  have  an 
adverse  effect  on  competitive  oonditions 
in  the  U.S.  economy.  The  presiding 
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administrative  law  fudge  issued  an  ID 
granting  the  motion  on  October  2. 1985. 
No  petitions  for  review  of  the  ID  were 
filed,  nor  were  any  comments  received 
from  Government  agencies  or  th.e  public. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rule  210.53  (19  CFR  210.53).  Notice  of  the 
ID  was  published  in  the  Federal  Register 
of  October  9, 1985  (50  FR  41228). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  ofHcial 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  5, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  85-27116  Filed  11-13-85;  8:45  am) 

BILUNO  CODE  7020-02-M 

[Investigation  No.  731-TA-248  (Final)] 

Certain  Ethyl  Alcohol  From  BrazH 

AGENCY:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  Novemer  7, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tedford  Briggs  (202-523-4612),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacing 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

SUPPLEMENTARY  INFORMATION:  On 

Septebmer  24, 1985,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(50  FR  41427,  October  10, 1985). 
Subsequently,  the  Department  of 
Commerce  extended  the  date  for  its 
final  determination  in  the  investigation 
from  December  2, 1985,  lo  January  31, 
1986  (50  FR  43602,  October  28, 1985).  The 
Commission,  therefore,  is  revising  its 
schedule  in  the  investigation  to  conform 
with  Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 


with  the  Secretary  to  the  Commission 
not  later  than  January  10, 1986;  the 
prehearing  conference  will  be  held  in 
room  117  of  the  U.S  International  Trade 
Conunission  Building  on  January  17, 
1986,  at  9:30  a.m.;  the  public  version  of 
the  prehearing  sta^  report  will  be 
placed  on  the  public  record  on  January 
21, 1986;  the  deadline  for  filing 
prehearing  briefs  is  January  31, 1986;  the 
hearing  will  be  held  in  room  331  of  the 
U.S.  International  Trade  Conunission 
Building  on  February  5, 1986.  at  10.00 
a.m.;  and  the  deadline  for  filing  all  other 
written  submissions,  including 
posthearing  briefs,  is  February  11, 1986. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure.  Part  207.  Subparts  A  and  C 
(19  CFR  Pari  207).  and  Part  201.  Subparts 
A  through  E  (19  CFR  Part  201). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  {  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  7, 1885. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  85-27113  Filed  11-13-85;  &45  am) 

BILUNO  COOC  7iniMia-M 

[Investigatton  No.  701-TA-24S  (Final)) 

Offshore  Platform  Jackets  and  PHes 
From  the  Republic  of  Korea 

agency:  International  Trade 

Commission. 

action:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  November  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Dwyer  (202-523-4618).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E.  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

SUPPt^MENTARY  INFORMATION:  On  July 
19. 1985,  the  Commission  instituted  the 
subject  investigation  and  established  a 
schedule  for  its  conduct  (50  F.R.  31932, 
August  7, 1985).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  its  fmal  determination  in  the 
investigation  from  September  30, 1985  to 
December  10, 1985  (50  FR  35108,  August 
29, 1985).  The  Commission  then  revised 
its  schedule  to  conform  with 
Commerce's  schedule  (50  FR  37918, 
September  18. 1985).  Conunerce  then 


extended  the  date  for  its  final 
determination  from  December  10. 1985 
to  January  29, 1986  (SO  FR  42744. 
October  22. 1985).  The  Commission, 
therefore,  is  revising  its  schedule  in  the 
investigation  to  conform  with 
Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Conunission 
not  later  than  January  24, 1986;  the 
prehearing  conference  will  be  held  in 
room  117  of  the  U.S.  International  Trade 
Commission  Building  on  January  30, 
1986  at  9:30  a.m.;  the  public  version  of 
the  prehearing  staff  report  will  be 
placed  on  the  public  record  on  January 
17, 1986;  the  deadline  for  filing 
prehearing  briefs  is  January  27, 1986;  the 
hearing  will  be  held  in  room  331  of  the 
U.S.  International  Trade  (Commission 
Building  on  February  3. 1986  at  10:00 
a.m.;  and  the  deadline  for  filing  all  other 
written  submissions,  including 
posthearing  briefs,  is  February  10. 1986. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure.  Part  207.  Subparts  A  and  C 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  through  E  (19  CFR  Part  201). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1830.  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  4, 1965. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  85-27118  Filed  11-13-86;  8:45  am] 

BILUNO  COOe  702O-O2-II 


[Investigation  No.  337-TA-?19] 

Certain  Porch,  Patio,  and  Lawn  Gliders; 
Nonreview  of  initial  Determination 
Terminating  investigation 

agency:  International  Trade 
Commission. 

action:  Notice  of  nonreview  of  an  initial 
determination  (ID)  terminating  the 
above-referenced  investigation- 

summary:  The  Commission  has 
determined  not  to  review  an  ID 
terminating  the  investigation  with 
prejudice  as  to  all  remaining 
respondents  and  issues. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Simmons.  Esq.,  Office  of  the 
General  Counsel,  telephone  202-523- 
0498. 
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SUPPLEMENVAMV  MraiUM-nOM:  Oo 

September  30. 188&.  cemplainant  Jack- 
Post  Corp.  moved  to  terminate  the 
investigation,  which  motion  was 
supported  by  the  Cowwniwgton 
investigative  attorney.  On  October  3. 
1985,  the  presiding  CoBimiasion 
administrative  law  judge  issued  jm  JO 
granting  the  luotion  wilh  prejudice  as  to 
imports  to  elate.  The  Cosuniasion  has 
received  neither  a  petition  for  review 
nor  comments  from  other  government 
agencies. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202-724- 
0002. 

Issued:  November  6.  MBS. 

By  order  of  tiie  CammiHioa. 
KeiMwAR.MaMa. 
Secretary. 
(FR  Doc.  B5-Z7114  Filed  11-13-85;  8:45  am] 


[iDvestigation  Na  701-TA-S54  (Fina^J 
Certain  Red  Raspt}efries  From  Canada 

AOCllCV.  International  Trade 

Commission. 

action:  Institiftion  of  a  final 

countervailing  duty  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-254  (Final)  under  section  705[b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b))  to  determine  vdiether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  theestabbshment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  fresh  and  frozen 
red  raspberries  packed  in  bulk 
containers  of  a  ^ross  weight  trf  ever  20 
pounds  and  suitable  for  fmther 
processing,  provided  for  m  items  146.54. 
146.56.  and  146.74  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce,  in  a  preliminary 
determination,  to  be  subsidized  by  the 
Government,  of  Canada.  Commerce  will 
make  its  final  subsidy  determination  in 
this  investigation  on  or  before  December 
26, 1985  and  the  Commission  will  make 
its  final  injury  determination  by 
February  17.  JSBBfeee  sections  705(a) 
and  705(b)  of  the  art  (»  U.S.C.  1671d(a) 
and  W71d(bH). 

For  further  inforamtion  concerning  the 
condact  of  Ihis  iavestigatiiui.  iiearing 
procedures,  and  rules  of  general 


appiicatian.  connlt  tfie  Commission's 
Rules  of  I¥acboe  aad  ftocedure,  Part 
207,  Subparts  A  and  C  (IS  CFR  Part  207). 
and  Part  201.  Subparts  A  through  £  (19 
CFRRartafiai. 

:  October  21, 1985. 


FOR  FURIINLR IWFOWMAI  ION  CONTACT; 

Stephen  Vaetagh  (202-525-0283),  Office 
of  bivestigatjtjns.  U.S.  international 
Trade  Commiwion,  701  E  Street  NW.. 
Wasfcington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  en  this  matter  can  be 
chained  by  contacting  ^le 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPKEMCNTARV  INFORMATION: 

a 

Baficgmuiid 

TTris  investigation  is  being  instituted 
as  a  result  di  an  affirmative  preliminary 
deternrinsrtixm  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  si^sidies  within  the  meaning 
of  section  701  of  the  act  (19  U.S.C.  1671) 
are  being  provided  to  producers,  or 
exporters  in  Canada  of  certain  red 
raspberries.  The  investigation  was 
requested  in  a  petition  filed  on  July  18, 
1985,  by  the  Washington  Raspberry 
Commission,  Olympia.  WA.  the  Oregon 
Caneberry  Commission,  Salem.  OR.  the 
Red  Raspberry  Commrtfee  of  the 
Northwest  Food  Processors  AsBociation, 
Portland,  OR,  the  Red  Raspberry 
Member  Group  of  the  American  Frozen 
Food  Institute,  McLean,  VA,  Rader 
Farms.  Orti^  WA,  Ron  Roberts, 
Gresham,  OR,  and  Shuksan  Frocen 
Foods.  Inc.,  Lynden,  WA.  that 
collectively  represent  approximately  20 
packers  and  the  majority  of  growers  of 
red  raspberries  in  the  United  States.  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
countervailing  duty  investigation  and, 
on  flie  basis  of  information  developed 
during  the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  indnstry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  fte  subject  merchandise 
(50  FR  37067). 

Participation  in  the  Investigation 

Persons  wiahiag  lo  participate  in  this 
investigation  as  parties  must  file  an 
enlry  of  appearance  with  the  Secretary 
to  the  Comrnnssion,  as  provided  in 
§  201.11  of  the  Comraiasion's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  puhhcatios  of  this 
notice  in  the  Federal  Kepatar.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  ^ood  cause  Anmn  by  the 
person  dnaiiing  to  fiic  the  entry. 


Service  lial 

Pursuant  to  J  201.11Id]  of  the 
Commission's  rules  (19  CFR  5  201.11(d)). 
the  Secretary  wfll  prepare  a  service  list 
containing  ^e  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  Ihis  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  wilh  S§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.181  cj  «Jid  207.3). 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  {as  identified 
by  the  sendee  list],  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  Aevad 

A  public  version  of  the  prehearing 
staff  report  io  this  investigation  will  be 
placed  in  the  pubfic  record  on  December 
20. 1985.  pursuant  to  section  207.21  of 
the  Commission's  rales  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  10:00  a.m.  on  January  13, 
1986  at  the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW.. 
Washington.  DC.  i<ieqnest8  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  December  20, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at 
10:00  a.m.  on  January  6, 1986  in  room  117 
of  the  U.S.  Iirtemational  Trade 
Commission  Building.  The  deadline  for 
fihng  prehearing  briefs  is  January  8, 
1986. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requhes  that  testhnony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  |  301.6(b)(2)  trf  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  SubauasioBS 

Ail  legal  arguments,  economic 
analyses,  and  tactual  nateriais  relevant 
to  the  piitiiic  hearing  ahoaid  be  included 
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in  prehearing  briefs  in  accordance  with 
section' 207.22  of  the  Commission's  rules 
(19  CFR  207.22).  Poslhearin^  briefs  must 
conform  with  the  provisions  of  section 
207.24  (19  CFR  207^4)  and  must  be 
submitted  not  later  than  the  close  of 
business  on  January  20. 1986.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
January  20, 198R. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  5  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  bosinest  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  infonnation  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Infonnation."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
which  the  requirements  of  section  201.6 
of  the  Commission's  rules  (19  CFR 
201.6). 

AUTHORITY:  This  investijjBtion  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VU.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  6, 1985. 

By  order  of  the  Comraifision. 
Kenneth  R.  Mason, 
Secretary.  ■ 
[FR  Doc.  85-27115  Filed  11-13-85;  8:45  am] 

BILUNG  COOC  78aO-«2-H 


I  Investigation  Mo.  731-TA-252  (Final)] 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  ThaMand 

agency:  International  Trade 
Commission. 

action:  Revised  schedule  for  the  subject 
investigation. 

EFFECTIVE  DATE.'  November  1, 1985. 
FOR  FUflTHER  INFORMATION  CONTACT: 

Bonnie  Noreen  (202-523-1369).  Office  of 
Investigations.  U5.  International  Trade 
Commission.  701  £  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 


SUPPtEMENTARY  INFORMATION:  Effective 
October  1. 1985,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(50  FR  43614.  October  28, 1985).  The 
Commission  hereby  revises  its  schedule 
in  the  investigation,  in  order  to  conduct 
its  hearing  and  certain  other  aspects  of 
the  investigation  coacoirent  with 
investigatioas  concemiog  pipe  and  tube 
imports  from  India.  Taiwan,  Turkey, 
(investigations  Nos.  701-TA-251,  252, 
and  253  (Final),  respectively),  and 
Venezuela  (investigation  No.  731-TA- 
253  (Final)). 

The  CoBunissioD's  new  schedtde  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  thie  Commission 
not  later  than  December  20, 1965:  the 
prehearing  conference  will  be  held  in 
room  117  of  the  U.S.  International  Trade 
Commission  Building  at  9:30  ajn.  on 
December  27, 1965:  the  public  version  of 
the  prehearing  staff  report  will  be 
placed  on  the  public  record  on 
December  24. 1985;  the  deadline  for 
filing  prehearing  briefs  is  December  31, 
1985;  the  hearing  will  be  held  in  room 
331  of  the  U.S.  International  Trade 
-Commission  Building  at  10-.00  a.m.  on 
January  7, 1986;  and  the  deadline  for 
filing  all  other  written  submissions. 
including  posthearing  briefs,  is  January 
14, 1986. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  C 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  through  E  (19  CFR  Part  201). 

Authority:  This  investigation  is  bein^ 
condacted  under  authority  of  the  Tariff  Act  of 
1930,  title  Vn.  This  notice  is  published 
pursuant  to  5  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  1, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-27119  Filed  11-1^-85;  a-45  am] 

BILLING  CODE  70afr-03-« 


[InvestlQations  Nos.  710-TA-251-2S3 

(Final)] 

c^TuRfi  WdoMi  OttfDon  Stow  Pipes 
and  Tubes  From  India,  Tafwan,  and 
Tuf1(ey 

agency:  International  Trade 

Commission. 

ACnON:  Institution  of  final 

countervailing  duty  investigations  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigations  Nos. 
701-TA-251  through  253  (Final)  under 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b))  to  determine 
whether  industries  in  the  United  States 
are  materially  injured,  or  are  threatened 
with  material  injury,  or  the 
establishment  of  an  industry  in  die 
United  States  is  materially  retarded,  by 
reason  of  imports  of  the  following 
welded  carbon  steel  pipes  and  tubes, 
which  have  been  found  by  the 
Department  of  Commerce,  in 
preliminary  determinations,  to  be 
subsidized  by  the  Govenunents  of  the 
respective  countries. 
Standard  pipes  and  tubes  *  from  India 

(investigation  No.  701-TA-251 

(FinalJ). 
Line  pipes  and  tubes  '  from  Taiwan 

(investigation  No.  701-TA-252 

(Final)),  and 
Line  and  stsmdard  pipes  and  tubes  from 

Turkey  (investigation  No.  701-TA-253 

(Final)). 

Unless  these  cases  are  extended. 
Commerce  will  make  its  final  subsidy 
determinations  in  these  investigations 
on  or  before  December  23, 1985,  for 
subject  imports  from  India  and  Taiwan, 
and  January  6. 1986,  for  subject  imports 
from  Turkey.  The  Commission  will  make 
its  final  injury  determinations  by 
January  28, 1986  (see  sections  705(a)  and 
705(b)  of  the  act  (19  U.S.C.  1671d(a)  and 
167ld(b))). 

For  ftirther  infonnation  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure.  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201,  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  October  25, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Bonnie  Noreen  (202-523-1369).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 


'  For  purpoM*  of  tke*e  iaveatigaljoat.  the  tarn 

"weided  uirbuji  steel  standard  pipes  and  tubes" 
covers  welded  caibon  steel  pipes  and  tubes  of 
circular  cross  section.  0.375  inch  or  more  twt  not 
over  IB  indies  ■■  oatiide  dianeler.  p«Y>vided  for  ia 
items  eiOJ231. 6103234.  610.3241.  610.3242.  610  3243. 
610.3252.  610.3264.  6103256.  6103256.  and  6104925 
of  the  Tariff  Schedules  of  the  United  States 
(Annotated)  (TSUSA). 

*For  purposes  of  these  investigetioos.  the  term 
"welded  carbon  sleel  line  pipes  and  tubes"  cover* 
welded  carboo  steel  pipes  and  tubes  of  orctUar 
cross  section,  with  walls  not  thinner  than  OOBS  ioch. 
0.375  inch  or  more  bat  not  over  18  inches  in  oatside 
diameter,  confonniag  to  Amef^ca*  Petroleam 
Institute  (API)  specifications  for  line  pipe,  provided 
for  in  TSUSA  items  6103208  and  610J20e. 
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impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Conunission'B  TDD  terminal  on  202-724- 
0002. 

SUPPLEKKNTARY  INRXIMATION: 

BackgnMmd 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
prehminary  determinations  by  the 
Department  of  Commerce  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  710  of  the 
act  (19  U.S.C.  1671)  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  India,  Taiwan,  and  Turiiey 
of  certain  welded  carbon  steel  pipes  and 
tubes.  The  investigations  were 
requested  in  petitions  filed  on  July  16, 
1985,  by  counsel  for  the  individual 
producer  members  of  the  subcommittees 
on  standard  and  line  pipe  of  The 
Committee  on  Pipe  and  Tube  hnports.  In 
response  to  those  petitions  the 
Commission  conducted  preliminary 
countervailing  duty  investigations  and, 
on  the  basis  of  information  developed 
during  the  course  of  those 
investigations,  determined  that  there 
was  a  reasonable  indication  that 
industries  in  the  United  States  were 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (50  FR  37068, 
September  11. 1985). 

Participation  in  the  Investigalioos 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Conmiission,  as  provided  in 
section  201.11  of  the  Commission's  rules 
(19  CFR  201.11),  not  later  than  twenty- 
one  (21)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  Any 
entry  of  appearance  Hied  after  this  date 
will  be  referred  to  the  Chairwoman,  who 
will  determine  whether  to  accept  the 
late  entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §5  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  field  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 


certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  will 
be  placed  in  the  public  record  on 
December  24, 1985,  pursuant  to  9  207.21 
of  the  Commission's  rules  (19  CFR 
207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
begirming  at  10:00  a.m.  on  January  7, 
1986,  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Conmiission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  December  20, 1985.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  December  27, 1985,  in  room  117 
of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  December  31, 
1985.  The  Commission  will  be 
conducting  the  hearing  in  these 
investigations  concurrent  with 
investigations  concerning  pipe  and  tube 
imports  from  Thailand  (investigation  No. 
731-TA-252  (Final))  and  Venezuela 
(investigation  No.  731-TA-253  (Final)). 

Testimony  at  the  public  hearing  is 
governed  by  section  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  S  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  pubUc  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
9  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  S  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
January  14, 1986.  In  addition,  any  person 


who  has  not  entered  an  appearance  as  a 
party  to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  January  14, 
1986. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  (  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  These  investigations  are  l>eing 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  VII.  This  notice  is  published 
pursuant  to  I  207.20  of  the  Coimnission's 
rules  (19  CFR  207.20). 

Issued:  November  1, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  95-27120  Filed  11-13-85;  8:45  am] 

BILUNQCOOC  7020-<»-ll 


[Investigations  Nos.  701-TA-261-264 
(Preliminary)  and  731-TA-289-291 
(Preliminary)] 

Welded  Steel  Wire  FatKtc  for  Concrete 
Reinforcenwnt  From  Italy.  Korea, 
Mexico,  and  Venezuela 

agency:  International  Trade 
Commission. 

ACTION:  Withdrawal  of  petitions  and 
cancellation  of  conference. 

summary:  The  Commission  instituted 
countervailing  duty  investigations  Nos. 
701-TA-261-264  (Preliminary)  and 
antidumping  investigations  Nos.  731- 
TA-289-291  (Preliminary)  on  October  25, 
1985,  in  response  to  petitions  filed  by 
counsel  on  behalf  of  the  Wire 
Reinforcement  Institute  (50  FR  45176, 
October  30, 1985).  On  November  6, 1985, 
the  Commission  received  a  letter  from 
counsel  for  petitioner  temporarily 
withdrawing  the  petitions  with  the 
intention  of  refiling.  Accordingly,  the 
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Commission  hereby  ^ves  notice  of  the 
withdrawal  of  fhe  petitions  and  also 
announces  cancellation  of  the  public 
conference  which  was  scheduled  to  be 
held  on  Norember  14, 1985,  in 
connection  wiA  these  investigations. 
EFFECTIVE  DATE:  November  6. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Coombs  (202-523-1376),  OETice  of 
Investigations,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington,  DC  2043a  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  S.  108S. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  85-27112  Filed  11-13-85;  8:45  am) 

BILUNQCOOC: 


[lave«qgatk>n  No.  337-TA^3] 

Caruin  Wliiuuw  Stwdes  Sftd 
Compofwnts  Theivof,  Institution  of 
AQvisuy  Opinion  Piucecdlns 

AQENCV:  International  Trade 
Commissioo. 

ACTION:  Institution  of  advisory  opinion 
proceeding. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
institute  an  advisory  opinion  proceeding 
pursuant  to  19  U.S.C.  1335  and  1337 
relating  to  the  general  exclusion  order 
issued  at  the  conclusion  of  the  above- 
captioned  investigation.  A  letter  was 
filed  with  the  Commission  on  July  30. 
1985,  ontjchalf  of  McCrory  Corp., 
requesting  that  the  Commission  issue  an 
advisory  opinion  regarding  whether 
certain  window  shades  that  McCrory 
seeks  to  import  into  the  United  States 
are  covered  by  the  Commission 
exclusion  order  issued  on  May  29, 1981, 
in  the  above-captiooed  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Litowitz,  Office  of  Unfair 
Import  Investigations,  telephone  202- 
523-4693. 

Scope  of  iRveetigation 

(Ij  Pursuant  to  19  CFR  211.54[b).  an 
advisory  opinion  proceeding  has  been 
instituted  to  determine  whether  certain 
window  shades  soi^t  to  be  imported 
into  the  United  States  by  McCrory  are 
covered  by  the  Commission  exclusion 
order  issued  on  May  29. 1961.  in  the 
above-captioned  investigation;  and 
pursuant  to  19  CFR  201.4(b)  the 
requirement  in  19  CFR  211.54{bj  that  the 
requester  of  an  advisory  opinion  have 


been  a  respondent  in  the  investigation 
has  been  waived. 

(Z)  For  the  purpose  of  the  advisory 
opinion  proceeding  so  instituted,  the 
following  have  been  named  as  parties 
and  notice  of  this  proceeding  shall  be 
served  on  each  such  party  or  on  the 
attorney  for  the  party: 

(a)  McCrory  Corp..  c/o  Allen 
Rnbenstein.  Esq..  GottLeib.  Rachman  & 
Reisman,  1430  Broadway,  New  York,  NY 
10018,  the  requester  of  this  advisory 
opinion  proceeding;  and 

(b]  Newell  Companies,  Inc.,  c/o  James 
G.  Staples,  Esq..  Baker  &  McKenzie. 
Suite  2900, 130  East  Randolph  St., 
Chicago,  IL  60601,  complainant  in  the 
above-captioned  investigation. 

(3)  The  Office  of  Unfair  Import 
Investigations  shall  investigate  and 
issue  a  report  to  the  Commission  within 
ninety  (90)  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regialec. 

(4)  The  Commission  will  issue  an 
advisory  opinion  based  or  the  report  of 
the  Office  of  Unfair  Import 
Investigations. 

SUPftEMBNTARY  INFORMATION:  On  May 

29, 1981,  the  Commission  issued  an 
order  excluding  from  entry  into  the 
United  States  window  shades  and 
components  thereof  which  infringe 
claims  1,  2,  7,  8,  or  9  of  U.S.  Letters 
Patent  4,006,770  for  the  remaining  terms 
of  the  patent,  except  where  such 
importation  is  licensed  by  the  patent 
owner.  On  July  30, 1985.  the  Commission 
received  a  letter  from  counsel  for 
McCrory  requesting  that  the 
Commission  provide  advice  as  to 
whether  the  window  shades  sought  to 
be  ioqtorted  by  McCrory  are  subject  to 
the  exclusion  order. 

Copies  of  the  McCrory  request  for  an 
advisory  opinion  and  all  other 
nonconHdential  documents  filed  in 
connection  with  this  proceeding  are 
available  for  inspection  during  official 
business  hours  (8:45  a  jn.  to  5:15  p-m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436. 
telephone  202-523-0160.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  November  12, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc  a5-27275  Filed  11-13-85:  S:21  am] 
BILUNO  COOE  7«M-ei-a 


DEPARTHENT  OF  LABOR 

Office  Of  the  Secretsry 

Establishment  of  the  Task  Force  on 
Economic  AtQustment  and  Worker 
Dislocation 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
and  after  consultation  with  GSA.  the 
Secretary  of  Labor  has  determined  that 
Sie  establishment  of  the  Task  Force  on 
Economic  Adjustment  and  Worker 
Dislocation  is  in  the  public  interest  in 
connection  witti  ttie  performance  of 
duties  imposed  on  the  Department 

The  Task  Force  will  advise  the 
Secretary  of  Labor  on  such  matters  as 
the  causes  and  effects  of  worker 
dislocation  and  evaluate  what  is  being 
done  in  the  U.S.  and  in  other  nations  to 
deal  with  this  problem. 

Former  Under  Secretary  of  Labor 
Malcolm  Lovell.  currently  director  of 
Geogre  Washington's  Industrial 
Relations  Institute,  will  chair  the  21- 
member  Task  Force.  The  panel  will 
include  representatives  from  organized 
labor  as  well  as  members  from  the 
business  and  academic/public  sector 
communities. 

The  Task  Force  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  AcL  Its  charter  will 
be  filed  under  the  Act  IS  days  from  the 
date  of  this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Task  Force  on 
Economic  Adjustment  and  Worker 
Dislocation.  Such  comments  should  be 
addressed  to:  Joseph  E.  Talbot  Jr.. 
Office  of  the  Aanatant  Secretary  For 
Policy.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington, 
DC  202ia  Tel:  (202)  523-6065. 

Signed  at  Washington.  DC  this  12tii  day  of 
November  1985. 

William  E.  Brack. 

Secretary  of  Labor. 

[FR  Doc.  8S-27W1  Filed  11-13-85;  8:45  am] 

BILLINO  CODE  <S10-23-« 


Employment  and  Training 
Administialioii 

Determinations  Regarding  EligitaMty 
To  Apply  for  Worker  Adjustiant 
Asaiatance;  EatON  Corp.  et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273).  the 
Department  of  Labor  herein  presents 
summaries  of  detenninations  regarding 
eligibility  to  apply  for  adjustment 
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assistance  issued  during  the  period 
October  28, 1985-November  1. 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certiflcation  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  ^e  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  diereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importandy  to  worker 
separations  at  the  firm. 

TA-W-16.024:  Eaton  Corporation, 

Shelbyville,  TN 
TA-W-16.068;  Augat,  Inc.,  Mashpee, 

MA 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reason  specified. 
TA-W-16,144;  Franchesca  Fashions, 
Hialeah,  FL 
Worker  separations  at  the  subject 
plant  were  attributable  to  the  sale 
of  the  faclUty. 

Affirmative  Detenninations 

TA-W-16.108;  Pickens  Footwear.  Inc. 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  )une  13, 1984. 
TA-W-16.104:  Connors,  Ferrelli, 

Dameshek,  Inc.,  D.B.A.  Connors 

Footwear,  Lisbon,  NH 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  October  1, 1984. 
TA-W-16.094:  MiS.S.  Distributors, 

Inc.,  Hialeah,  FL 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  June  4, 1984  and  before  March 

31, 1985. 
TA-W-16,084:  Claric  and  Powell  Lumber 

Co..  Junction  City,  OR 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  June  7, 1984. 
TA-W-16,075;  Stone  Manufacturing  Co., 

TignaU.GA 


A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  May  29. 1984  and  before  July 

31. 1985. 
TA-W-16.100;  Yates  Industries, 

Bordentown,  NJ 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  April  1. 1985. 
TA-W-16.092;  TRA  Dean  Fashions.  Inc. 

Newark,  NJ 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  May  31. 1984  and  before  July 

31, 1985. 
TA-W-16.131;  J.T.  Loltis  Enterprise. 

Bronx.  NY 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  June  17, 1984  and  before 

January  30. 1985. 
TA-W-18.133;  Texas  Apparel  Co..  El 

Paso.  TX 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  January  1. 1985. 
TA-W-18.187;  Texas  Apparel  Co..  Eagle 

Pass.TX 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  January  1. 1985. 
TA-W-16.188;  Texas  Apparel  Co..  Del 

Rio.TX 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  January  1. 1985. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  October  28, 
1985-November  1. 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor.  601  D  Street.  NW.. 
Washington,  DC  during  normal  business 
hours  or  will  be  mailed  to  persons  who 
write  to  the  above  address. 

Dated:  November  5, 1985. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  85-26896  Filed  ll-ia-85;  8:45  am] 

MLUNO  COOC  4610-30-11 


(TA-W-16,041] 

Quality  Components,  Inc^  St  Marys, 
PA;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Quality  Components.  Incorporated. 
St.  Marys.  Pennsylvania.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 


would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-16,041;  Quality  Components. 
Incorporated,  St.  Marys,  Pennsylvania 
(November  5, 1985) 

Signed  at  Washington,  DC,  this  5lh  day  of 
November  1985. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[PR  Doc  85-28997  Filed  ll-13-«5: 8:45  am} 

■ILUNO  COOC  4StO-«Hi 


Mine  Safety  and  Health  Administration 

(Docket  No.  M-85-1S1-C] 

Helvetia  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Helvetia  Coal  Company,  Box  729, 
Indiana,  Pennsylvania  15701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1101  (deluge-type  water  sprays) 
to  its  Lucerne  No.  6  Mine  (I.D.  No.  36- 
00917),  its  Lucerne  No.  8  Mine  (ID.  No. 
36-04597)  and  its  Lucerne  No.  9  Mine 
(I.D.  No.  36-05374)  all  located  in  Indiana 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petitioner  concerns  the 
requirement  that  deluge-type  water 
sprays,  foam  generators  actuated  by  rise 
in  temperature,  or  other  no  less  effective 
means  of  controlling  fire,  be  installed  at 
main  and  secondary  belt-conveyor 
drives. 

2.  Petitioner  states  that  placing  water 
sprinklers  over  or  near  a  belt  starter  box 
would  result  in  a  diminution  of  safety 
because  the  equipment  is  unattended 
and  could  get  activated  inadvertently 
creating  a  risk  of  electrical  shock  or 
possible  electrocution  to  the  miners. 

3.  As  an  alternate  method  petitioner 
proposes  to  install  either  a  foam 
generator  system,  single  line  closed 
head  sprinkler  system,  closed  head 
sprinkler  system,  or  a  dry  chemical/ 
water  deluge  system  at  specific  remote 
head,  belt  starter  and  take  up  units. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  hi  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulatiorfs  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
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received  in  that  office  on  or  before 
December  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  6, 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc.  85-26988  Filed  11-13-85;  8:45  amj 

BILUNG  CODE  4S1(M3-M 

[Dock*!  Na  M-85-106-C] 

Marion  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Marion  Coal  Company,  P.O.  Box  580, 
Tracy  City,  Tennessee  37387  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1303  (permissible  blasting 
devices)  to  its  No.  33  Mine  (I.D.  No.  40- 
02704>,  located  in  Whitwell  County. 
Tennessee.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  permissible  blasting 
devices  by  used,  that  all  explosives  and 
blasting  devices  be  used  in  a 
permissible  manner,  and  that 
permissible  explosives  be  fired  only 
with  permissible  shot  firing  units. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  nonpermissible 
FEMOO  Ten-Shot  Blasting  Unit.  The  unit 
will  be  used  by  an  authorized  person 
and  will  be  used  with  well-insulated 
blasting  cable  wires  no  smaller  than  No. 
18  Brown  and  Sharp  gauge. 

3.  The  unit  will  be  used  with  not  more 
than: 

a.  Ten  detonators  with  copper  leg 
wires  not  over  30  feet  long; 

b.  Ten  detonators  with  iron  leg  wires  6 
and  7  feet  long; 

c.  Nine  detonators  with  iron  leg  wirds 
8  and  9  feet  long; 

d.  Eight  detonators  with  iron  leg  wires 
10  feet  long; 

e.  Seven  detonators  with  iron  leg 
wires  12  feet  long; 

f.  Six  detonators  with  iron  leg  wires  14 
feet  long;  and 

g.  Five  detonators  with  iron  leg  wires 
16  feet  long. 

4.  In  addition,  the  FEMCO  Ten-Shot 
Blasting  Unit  will  be  used  only: 

a.  With  short-delay  electric  detonators 
with  designated  delay  periods  of  25  to 
500  milliseconds; 

b.  If  the  lamp,  which  provides  an 
indication  of  readiness,  lights 
immediately  upon  insertion  of  the  firing 
key  and  extinguishes  immediately  upon 
release  of  the  key.  This  will  be  verified 


prior  to  connecting  the  unit  to  the 
blasting  cable;  and 

c.  With  a  battery  pack  having  an  open 
circuit  voltage  of  at  least  120  volts  when 
installed.  The  pack  will  be  replaced  at 
intervals  not  to  exceed  6  months. 

5.  Petitioner  will  attach  the 
manufacturer's  label  specifying 
conditions  of  use  for  the  unit  and  will 
install  the  manufacturer's  seaHng  device 
on  the  housing  of  the  imit. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  6, 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  85-26989,  Filed  11-13-85;  8:45  am] 

BILUNG  CODE  45KM3-M 

[Docket  No.  M-85-142-C]     ' 

Mid-Continent  Resources,  Inc.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Mid-Continent  Resources,  Inc.,  818 
Colorado  Avenue.  P.O.  Drawer  790, 
Glenwood  Springs,  Colorado  81602  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  (aircourses  and  belt 
haulage  entries)  to  its  Dutch  Creek  No.  2 
Mine  (I.D.  No.  05-00469)  located  in 
Pitkin  County,  Colorado.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries. 

2.  Petitioner  states  that  the  use  of  a 
two-entry  development  system  for 
retreating  longwall  panels  is  necessary 
for  safety.  Coal  is  produced  from  two 
coal  seams  and  an  interaction  between 
these  seams  must  be  considered  in  the 
layout  of  the  mine. 

3.  Through  past  experience,  petitioner 
had  discovered  that  roof-falls  are 
greater  in  panels  which  were  developed 


using  four-entry  systems  than  in  panels 
suing  two-entry  systems. 
Overdevelopment  on  advance 
contributes  to  bounces  and  "bumps" 
because  of  the  depth  of  cover,  geologic 
setting  and  the  nature  of  surrounding 
rock.  It  is  not  practical  to  have  pillars 
large  enough  to  protect  active  workings. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  two-entry  systems  with 
yielding  pillars  for  development  of 
retreating  longwall  panels. 

5.  To  support  this  request  petitioner 
has  developed  safeguards  such  as 
automatic  monitoring  devices,  a  low- 
level  carbon  monoxide  fire-detection 
system,  added  electrical  precautions, 
shielded  trailing  cables,  low-voltage 
protection,  and  high-yoltgate  protection. 
In  addition,  all  conveyor  belts  will  be 
made  of  Polyvinyl  Chloride,  there  are 
special  storage  caches  for  SCSR's,  a 
special  fire  station,  a  patrolled  conveyor 
belt,  suspended  conveyor  belts  and  life- 
lines, and  steel  water  lines.  Overcasts 
and  ventilation  devices  will  be 
constructed  of  steel,  and  all  stoppings 
will  be  constructed  of  metal. 

7.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  6, 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-26990  Filed  11-13-85;  8:45  amj 
BILUNG  CODE  4S10-43-M 


[Docket  No.  M-85-152-C] 

O'Donnell  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

O'Donnell  Coal  Company,  Box  729, 
Indiana,  Pennsylvania  15701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1101  (deluge-type  water  sprays) 
to  its  O'Donnell  No.  3  Mine  (I.D.  No.  36- 
01343)  and  its  O'Donnell  No.  4  Mine  (I.D. 
No.  36-05032)  both  located  in  Indiana 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 


47130  Fe<fac«l  Ragitter  /  Vol  sq  No.  220  /  Thursday.  November  14,  1965  /  Noticet 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  deluge-type  water 
sprays,  foam  generators  actuated  by  rise 
in  temperature,  or  other  no  less  effective 
means  of  controlling  fire,  be  installed  at 
main  and  secondary  belt-conveyor 
drives. 

2.  Petitioner  states  that  placing  water 
sprinklers  over  or  near  a  belt  starter  box 
would  result  in  a  diminution  of  safety 
because  the  equipment  is  unattended 
and  could  get  activated  inadvertendy 
creating  a  risk  of  electrical  shock  or 
possible  electrocution  to  the  miners. 

3.  As  an  alternate  method  petitioner 
proposes  to  intall  either  a  foam 
generator  system,  single  line  closed 
head  sprinkler  system,  closed  head 
sprinkler  system,  or  a  dry  chemical/ 
water  deluge  system  at  specific  remote 
head,  belt  starter  and  take  up  units. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Noveinl)er  6. 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations    ' 

and  Variances. 

[FR  Doc.  85-26991  Filed  11-13-85;  8:45  am] 

BtLUNQ  COOC  4S10-4»4I 

[DodMt  No*.  II-«S-122-C  M-«5-123-C 
and  M-e5-124-€] 

Old  Ben  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standaid 

Old  Ben  Coal  Company,  P.O.  Box  500, 
455  Race  Track  Road.  Meadow  Lands. 
Pennsylvania  15347  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1700  (oil  and  gas  wells)  to  its  No.  21 
Mine  (I.D.  No.  11-00588)  and  iU  No.  24 
Mine  (I.D.  No.  11-00589}  and  its  Na  25 
Mine  (ID.  No.  11-02392)  all  located  in 
Franklin  County.  Illinois.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requiremert  that  barriers  be  established 


and  maintained  around  oil  and  gas  wells 
penetrating  coalbeds. 

2.  As  an  alternate  method,  petitioner 
proposes  to  clean  out  and  plug  oil  and 
gas  wells  using  the  following  technique 
and  procedures: 

a.  Boreholes  would  be  cleaned  to  the 
original  depth  or  far  enough  to  allow  200 
feet  of  expanding  cement  below  the 
base  of  the  lowest  mineable  coalbed. 
Borehole  casing  would  be  removed 
where  possible  or  if  casing  remains  it 
would  be  treated  with  expanding 
cement  slurry. 

b.  If  the  cleaned-out  borehole 
produces  gas,  a  mechanical  bridge  plug 
or  a  substantial  brush  phig  would  be  set 
in  the  borehole.  Plugs  would  also  be 
used  to  isolate  any  hydrocarbon- 
producing  stratum  within  200  feet  of  the 
base. 

c.  The  wellbore  would  be  completely 
filled  with  a  gel  to  inhibit  gas  flow, 
support  borehole  walls,  and  densify  the 
expanding  cement 

d.  To  plug  oil  or  gas  wells  to  the 
surface,  at  least  200  feet  of  expanding 
cement  would  be  below  the  base  of  the 
lowest  mineable  coalbed,  filling  the 
borehole  to  the  surface.  A  permanent 
magnetic  monument  would  mark  the 
borehole. 

e.  To  plug  oil  or  gas  wells  using  the 
vent  pipe  method,  a  4V^-inch  vent  pipe 
would  be  run  into  the  wellbore  100  feet 
below  the  lowest  mineable  coalbed.  A 
cement  plug  would  be  set  in  the 
wellbore  for  a  minimum  of  200  feet 
below  the  coalbed  base  and  100  feet 
above  the  top  of  the  coalbed.  Fluid 
would  be  evacuated  and  the  top  of  the 
vent  pipe  would  be  covered. 

f.  When  plugging  oil  or  gas  wells  for 
subsequent  use  as  degasification 
boreholes,  a  cement  plug  would  be  set  in 
the  wellbore  200  feet  below  the  lowest 
mineable  coalbed  with  the  top  extending 
above  the  top  of  the  coalbed,  the 
distance  dependent  on  the  average  roof 
strata  breaking  height.  Degasification 
casing  would  be  used  for  methane 
drainage  and  would  be  fitted  with  an 
equipped  wellhead. 

3.  In  addition,  petitioner  proposes  to 
mine  through  the  plugged  oil  or  gas  well. 
Prior  to  mining  through,  the  petitioner 
would  confer  with  the  MSHA  District 
Manager  to  review  and  gain  approval  of 
the  specific  mining  procedures.  When 
the  mining  is  done,  appropriate  officials 
would  be  allowed  to  observe  the 
process  and  all  mining  would  be  under 
the  direct  supervision  of  a  certified 
official.  In  addition: 

a.  Drivage  sites  would  be  installed; 
firefi^ting  equipment  roof  support 
supplies,  and  ventilation  materials, 
would  be  available: 


b.  The  quantity  of  air  would  be  not 
less  than  9000  ft'/min  to  ventilate  the 
face; 

c.  Equipment  would  be  checked  for 

permissibility  and  serviced  prior  to 
mining  through  the  well.  The  working 
place  would  be  free  from  accumulations 
of  debris  and  rock-dusted  to  within  20 
feet  of  the  face; 

d.  Methane  monitors  would  be 
calibrated  prior  to  the  shift  and  tests 
would  be  made  during  mining 
approximately  every  10  minutes;  and 

e.  When  the  wellbore  is  intersected, 
all  equipment  would  be  de-energized 
and  safety  checks  would  be  made 
before  mining  would  continue  inby  the 
well  a  sufficient  distance  to  permit 
adequate  ventilation  around  the  area  of 
the  wellbore. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  at  all  times 
provide  no  less  than  or  a  greater  than 
measure  of  safety  than  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Noveml)er  6, 1985. 
Patricia  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(PR  Doc.  85-26992  Filed  11-13-85;  8:45  am) 
SaUNO  OOOE  4S1S-49-II 


[Docket  No.  M-85-132-C] 

Pioneer  Coal  Sales,  Inc4  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Pioneer  Coal  Sales,  Inc..  P.O.  Box 
3061.  Princeton,  New  Jersey  08540  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1303  (permissible  blasting 
devices]  to  its  Borgman  No.  10  Mine  (I.D. 
No.  46-01484),  located  in  Preston 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitionef 's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  permissible  blasting 
devices  be  used,  that  all  explosives  and 
blasting  devices  be  used  in  a 
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permissible  manner,  and  that 
permissible  explosives  be  fired  only 
with  permissible  shot  firing  units. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  nonpermissible 
FEMCO  Ten-Shot  Blasting  Unit.  The  unit 
will  be  used  by  an  authorized  person 
and  will  be  used  with  well-insulated 
blasting  cable  wires  no  smaller  than  No. 
18  Brown  and  Sharp  gauge. 

3.  The  unit  Will  be  used  with  not  more 
than: 

a.  Ten  detonators  with  copper  leg 
wires  not  over  30  feet  long; 

b.  Ten  detonators  with  iron  leg  wires  6 
and  7  feet  long; 

c.  Nine  detonators  with  iron  leg  wires 
8  and  9  feet  long; 

d.  Eight  detonators  with  iron  leg  wires 
10  feet  long; 

e.  Seven  detonators  with  iron  leg 
wires  12  feet  long; 

f.  Six  detonators  with  iron  leg  wires  14 
feet  long; 

g.  Five  detonators  with  iron  leg  wires 
16  feet  long; 

4.  In  addition,  the  FEMCO  Ten-Shot 
Blasting  Unit  will  be  used  only; 

a.  With  short-delay  electric  detonators 
with  designated  delay  periods  of  25  to 
500  milliseconds; 

b.  If  the  lamp,  which  provides  an 
indication  of  readiness,  lights 
immediately  upon  insertion  of  the  Firing 
key  and  extinguishes  immediately  upon 
release  of  the  key.  This  will  be  verified 
prior  to  connecting  the  unit  to  the 
blasting  cable;  and 

c.  With  a  battery  pack  having  an  open 
circuit  voltage  of  at  least  120  volts  when 
installed.  The  pack  will  be  replaced  at 
intervals  not  to  exceed  6  months. 

5.  Petitioner  will  attach  the 
manufacturer's  label  specifying 
conditions  of  use  for  the  unit  and  will 
install  the  manufacturer's  sealing  device 
on  the  housing  of  the  unit. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  ip  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


Dated:  November  6, 1985. 

Patricia  W.  SUvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[PR  Doc.  85-26993  Filed  11-13-85;  8:45  am] 

BILUNQ  COOE  4S10-49-H 

[Docket  No.  M-45-117-C] 

Tennessee  Consolidated  Coal  Co.; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Tennessee  Consolidated  Coal 
Company,  P.O.  Box  878,  Jasper, 
Tennessee  37347  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.902 
(low-  and  medium-voltage  ground  check 
monitor  circuits)  to  its  No.  34  Mine  (I.D. 
No.  40-02830)  and  its  No.  35  Mine  (I.D. 
No.  40-02839),  both  located  in  Marion 
County,  Tennessee  and  its  No.  41  mine 
(I.D.  No.40-02875)  located  in  Sequatchie 
County,  Tennessee.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  low-  and  medium- 
voltage  resistance  grounded  systems 
include  a  fail-safe  ground  check  circuit 
to  monitor  continuously  the  grounding 
circuit. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  bare  (non- 
insulated)  conductor  as  a  safety  ground 
conductor. 

3.  The  ground  conductor  will  be 
visible  for  its  entire  length  and  will  be 
protected  from  physical  damage  by 
being  suspended  from  the  roof  or 
timbers  on  well-installed  supports. 

4.  The  ground  conductor  will  not 
exceed  200  feet  in  length  and  will  be 
eequal  in  size  to  the  power  conductor 
when  less  than  No.  6.  When  the  power 
conductor  is  No.  6  A.W.G.,  the  ground 
conductor  will  be  No.  6.  A.W.G.  or 
larger. 

5.  The  ground  conductor  will  have  at 
least  six  inches  of  free  conductor  left  at 
or  near  the  connection  point  for 
protection  against  damaging  vibration. 
The  ground  conductor  will  be  provided 
with  pressure  connecting  or  crimped-on 
lugs  in  lieu  of  solder-filled  lugs. 

6.  The  operator  will  instruct  and  train 
all  qualified  personnel  as  to  the  proper 
method  of  installing  and  maintaining  the 
alternate  grounding  system.  A 
permanent  record  will  be  kept  with  the. 
name  of  each  enployee  and  the  dates 
when  eaph  receives  training.  This  record 
will  be  available  for  inspection  by 
MSHA  personnel. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 


degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  hiust  be  postmarked  or 
received  in  that  office  on  or  before 
December  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Noveml>er  6, 1985. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-28994  Filed  11-13-85:  8:45  amj 

BILLING  CODE  4S1IM3-M 


[Docket  No.  M-85-147-C] 

Vesta  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Vesta  Mining  Company.  900  Oliver 
Building,  Pittsburgh,  Pennsylvania 
15222-5369  has  filed  a  petition  to  modify 
the  application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Vesta  Mine  (I.D.  No.  36-07646) 
located  in  Washington  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  seals  be  examined  for 
hazardous  conditions  on  a  weekly  basis. 

2.  Petitioner  proposes  to  temporarily 
seal  the  Combs  intake  and  exhaust 
shafts  and  permit  water  to  accumulate 
in  this  area  behind  the  seals,  eliminating 
access  to  the  seals  from  the  Combs 
portal.  Two  entries  in  the  43  face  section 
are  travelable,  currently  permitting 
examination  of  the  seals  or  bulkheads 
from  the  Vestaburg  side  of  the  mine.  The 
roof  conditions  in  this  area  and  inby  the 
Thompson  shaft  have  deteriorated  and 
examinations  under  these  conditions 
would  expose  miners  to  imnecessary 
hazards. 

3.  As  an  alternate  method,  petitioner 
proposes  that  the  entries  inby  the 
Thompson  shaft  fan  be  fenced  off  to 
restrict  entry  to  the  area  inby,  power  to 
the  area  be  removed,  and  an  air 
measuring  station  be  constructed  to 
monitor  the  air  inby  the  Thompson 
shaft. 
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4.  Intake  aii  pressure  will  be 
maintained  to  prevent  the  buildup  of 

hazardous  gases  and  air  measuring 
stations  will  be  established  to  monitor 
any  buildup  of  methane.  The  water  level 
in  the  Combs  portion  of  the  mine  will  be 
monitored  weekly  at  the  Combs  exhaust 
shaft  to  maintain  specified  levels. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Novemlier  6, 1985. 

Patrida  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc  85-28995  FUed  n-lJ-85:  8:45  am] 


NATKMAL  ARCHIVES  AMD  RECORDS 
AOMimSTRATION 

Records  Schedules 

AOCNCV:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  once  monthly 
of  all  agency  records  schedules 
(requests  for  records  disposition 
authority)  which  include  records 
proposed  for  disposal  The  first  notice 
was  published  on  April  1. 1985.  Records 
schedules  identify  records  of  continuing 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 
U.S.C.  3303a(a). 

DATE  Camments  must  be  received  in 
writing  oo  or  before  lanuaiy  13. 198S. 

AOORESS:  Address  comment*  and 
requests  for  single  copies  of  sdiedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 


(NIR),  National  Archives  and  Records 
Administration,  Washington,  DC  20406. 
Requestors  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 
Copies  of  the  schedules  are  also 
available  for  public  inspection  during 
the  comment  period  at  the  Office  of  the 
Federal  Register.  Room  8401. 1100  L 
Sti^et,  NW.,  Washington,  DC  2040a 

SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records.  Federal  agencies  prepare 
records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive:  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules.  The 
monthly  public  notice  identifies  the 
Federal  agencies  and  their  appropriate 
subdivisions  requesting  disposition 
authority,  includes  a  control  number 
assigned  to  each  schedule,  and  briefly 
identifies  the  records  scheduled  for 
disposal.  The  complete  records  schedule 
contains  additional  information  about 
the  recoards  and  their  disposition. 
Additional  information  about  the 
disposition  process  will  be  furnished 
with  each  copy  of  a  records  schedule 
requested. 

Schedules  Pending  Approval 

1.  Department  of  the  Air  Force  (Nl- 
AFU-86-1).  Fire  protection  records 
consisting  of  welding,  cutting,  and 
brazing  permits. 

2.  Department  of  the  Air  Force,  (Nl- 
AFU-86-5).  Facility  copy  of  Uniformed 
Services  Medical  Treatment  Facility 
Nonavailability  Statement 

3.  Department  of  the  Air  Force.  (NCl- 
AFU-«5-2{4.  ConsoKdated  Base 
Personnel  Office  copy  of  Data  for 
Payment  of  Retired  Air  Force  Personnel 
form. 

4.  Department  of  the  Air  Force,  (NCl- 
AFU-85-36).  Superseded  pages  of  Joint 
Travel  Regulations. 

5.  Department  of  the  Air  Force,  (NCl- 
AFU-85-38).  Student  applicant  physical 
examination  reports. 


6.  Department  of  the  Air  Force.  {NCl- 
AFU-85-40).  Unit  copies  of  individual 
military  personnel  records. 

7.  Department  of  the  Army,  Office  of 
the  Adjutant  General  (NCl-AU-85-76). 
Manpower  statistical  data  files, 
including  strength  data  by  occupational 
specialty,  grade  or  rank,  and  similar 
information. 

8.  Department  of  the  Army,  Office  of 
the  Adjutant  General  (NCl-AU-86-1). 
Enlisted  promotion  files,  including 
promotion  advancement  rosters  and 
instruments,  approved  or  disapproved 
requests,  and  related  records. 

9.  Central  Intelligence  Agency  (NCl- 
263-84-6  and  NCl-263-84-7).  The  CIA 
schedules  are  classified  in  the  interest  of 
national  security  pursuant  to  Executive 
Order  12356  and  are  further  exempt  from 
public  disclosure  pursuant  to  the 
National  Security  Act  of  1947,  50  U.S.C. 
403(d)(3),  and  the  CIA  Act  of  1949,  50 
U.S.C.  403g. 

10.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Coast  and  Geodetic 
Survey  (Nl-23-86-1).  Records  of  the 
Committee  on  Property  Accounting  and 
the  Service  Committee. 

11.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administi-ation  (NCl-370-85-3). 
Includes  office  copies  of  comments  on 
proposed  legislation,  regulations,  and 
reorganizations,  records  relating  to 
training  courses  and  facilities,  and 
communications  systems  index. 

12.  Environmental  Protection  Agency. 
Office  of  the  Administrative  Law  Judges 
(NCl-412-e5-2).  General 
correspondence  and  records  relating  to 
administrative  support. 

13.  Environmental  Protection  Agency 
Office  of  Regional  Operations  (NCl- 
412-85-3).  General  correspondence  and 
records  relating  to  administrative 
support 

14.  Environmental  Protection  Agency 
Office  of  Air  Quality  Planning  and 
Standards  (NCl-412-85-15).  Records 
relating  to  program  and  administrative 
support  functions. 

15.  Federal  Energy  Regulatory 
Commission  (NCl-138-e5-l). 
Disposition  extended  for  Annual 
Reports  of  Oil  Pipeline  Companies. 

16.  Department  of  Health  and  Human 
Services.  Public  Health  Service.  Clinical 
Research  Center,  Lexington.  Ky.  (N1-90- 
86-1).  Qnarterly  activity  reports, 
correspondence  relating  to 
housekeeping  matters,  and  training 
agreements. 

17.  Department  of  Health  and  Human 
Services,  Social  Security  Administration 
(NCl-47-85-4).  Revision  for  disability 
insurance  claims  to  authorize  earlier 


Faderrf  Register  /  Vol  50,  No.  220  j  Thursday.  November  14.  1985  /  Notices  47133 


destructiiMi  of  disability  records  prior  to 
conversion  of  claimant  to  retirement  and 
survivor's  insurance  benefits. 

IB.  Department  of  Health  and  Human 
Services*  Public  Health  Service.  Health 
Resources  and  Services  Administration 
(NCl-90-85-1).  Revision  of  Title  VI,  Hill- 
Burton  files  relating  to  construction 
grants/loans.  Includes  surveys, 
evaluations,  reports,  drawings,  and 
other  administrative  records. 

19.  Interstate  Commerce  Commission 
(NCl-134-83-3).  Woriting  papers, 
reference,  and  administrative 
correspondence  RIes  common  to  all 
bureaus  and  offices. 

20.  Department  of  the  Navy,  Naval 
Correspondence  Course  Center,  Scotia, 
New  York,  (Nl-181-«6-l).  Data  cards 
containing  name,  course  title,  and  grade 
for  naval  personnel  enrolled  in 
correspondence  courses. 

21.  Department  of  the  Navy,  Naval 
Ordnance  Missile  Testing  Facility, 
White  Sands  Proving  Grounds  (Nl-181- 
86-2).  Routine  administrative 
correspondence  including 
correspondence  relating  to  the  Talos 
missile  project. 

22.  Department  of  the  Navy,  U.S. 
Atlantic  Fleet,  Mine  Force  Divisions 
(Nl-313-86-1).  Routine  administrative 
correspondence  and  reports  of  training 
exercises. 

23.  Department  of  the  Navy. 
Commander  in  Chief  US  Atlantic  Fleet. 
Commander  Key  West  Force,  (Nl-313- 
86-2).  Administrative  Tiles  consisting  of 
routine  housekeeping  and  training 
memoranda,  reports,  schedules,  and 
letters. 

24.  OSise  of  Personnel  Management, 
Office  of  Information  Management 
(NCl-GRS-«5-2).  An  addition  to 
General  Records  Schedule  1,  Civilian 
Personnel  Records,  for  records  created 
under  agreements  by  which  the  Office  of 
Personnel  Management  delegates  to 
agencies  authority  for  examining  and 
certifying  applicants  for  employment. 

25.  Office  of  Personnel  Management 
{NCl-14ft-a4-5).  Proposal  list  ledger 
books  (1977)  relating  to  the  Federal 
retirement  and  health  benefits  program. 

26.  Tennessee  Valley  Authority,  Board 
of  Directors  and  General  Manager 
(NCl-142-85-9).  Comprehensive 
schedule  for  records  of  the  Board  of 
Directors  and  General  Manager. 

27.  Department  of  the  Treasury, 
Internal  Revenue  Service,  Facilities 
Management  Division  (NCl-58-85-13). 
Individual  and  Corporate  tax  returns 
and  related  documents  copied  and 
stored  in  digital  form  on  optical  disks. 

2a  Veterans  Administration  (NCl-15- 
85-6).  Computer  printouts  of  actuarial 
reports. 


29.  United  States  Information  Agency. 
Press  and  Publication  Service  Photo 
Library  (Nl-306-6fr-l).  Staff  and  stringer 
photo  coverage  of  insignificant  events, 
personalities,  or  subjects.  Unused 
photographs  of  general  subjects. 

Dated:  November  5. 1985. 
Frank  G.  Buika. 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  85-26986  Piled  11-13-85;  BAS  am] 
MLUNe  coee  7S1S-S1-H 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  PrevaiDng  Rat*  Advisory 
Committee;  Open  Committee  Meetinf 

According  to  the  provisions  of  section 
10  of  the  Fedovl  Advisory  Committee 
Act  (Pub.  L  9Z-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 

Thursday,  December  5, 1985; 

Thursday,  December  12, 1985; 

Thursday,  December  19, 1986; 

Thursday,  December  26, 1985. 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building,  1900 
E  Street.  NW.  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 


the  Federal  Advisory  Committee  Act 
(Pub.  L  92r-463)  and  5  U.S.C 
552b(c)(9](B).  'These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  die  Committee's  Secretary. 
Ofiice  of  Perscnmel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340. 1900  E  Street. 
NW.  Washington.  DC  20415  (202)  632- 
9710). 

Wtliiam  B.  Davidson,  Jr., 
Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 
November  11, 1985. 

(FR  Doc  85-27026  Filed  11-13-85:  8:45  am] 


OFFICE  OF  "mE  UNITED  STATES 
TRADE  REPRESENTATIVE 

USTR  Public  Hoaring  on  Possibis  MS. 
Actions  in  Rssponss  to  ttis  Impairmont 
of  Tariff  Concesaions  Grantsd  by  th« 
European  Economic  Community  on 
Certain  Canned  Fruits 

summary:  This  publication  gives  notice 
that  the  Office  of  the  United  States 
Trade  Representative  (USTR)  in 
conformity  with  section  301(d)(1)  of  the 
Trade  Act  of  1974.  as  amended,  (19 
U.S.C.  2411(d)(1)),  will  conduct  a  hearing 
on  possible  U.S.  action  in  response  to 
the  impairment  of  tariff  concessions 
granted  by  the  European  Economic 
Community  (EEC)  on  canned  peaches, 
canned  pears  and  canned  fruit  cocktail 
as  a  result  of  the  introduction  of  EEC 
production  subsidies  on  these  products. 

1.  Public  Hearings 

In  conformity  with  section  301(d)(1)  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2411(d)(1).  the  Office  of  the  USTR 
has  scheduled  a  hearing  for  November 
22. 1985.  to  provide  the  opportimity  for 
public  comments  on  possible  actions  the 
United  States  might  take  in  response  to 
the  impairment  of  certain  EEC  tariff 
concessions  on  canned  peaches,  canned 
pears  and  carmed  fruit  cocktail  by  the 
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introduction  of  EEC  subsidies  on  these 
products.  On  September  7. 1985,  the 
President  announced  that 
countenneasures  would  be  taken  if  this 
issue  is  not  resolved  by  December  1, 
1985.  Comments  submitted  will  be 
considered  by  USTR  in  advising  the 
President  with  respect  to  a  decision  to 
use  the  authority  of  section  301(d)(1)  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2411(d)(1))  to  take 
countenneasures  against  the  EEC  if  no 
satisfactory  settlement  has  been 
reached  by  December  1.  Interested 
parties  are  invited  to  submit  comments 
on  what  actions  the  U.S.  might  take. 
Interested  parties  are  also  requested  to 
include  in  their  submissions  an  analysis 
of:  (1)  The  degree  to  which  any  proposed 
import  restrictions  or  increased  duties 
that  might  encourage  the  EEC  to  remove 
the  measures  impairing  the  tariff 
concessions:  and  (2)  the  degree  to  which 
any  proposed  import  restrictions  or 
increased  duties  will  have  an  adverse 
impact  of  U.S.  consumers. 

2.  Request  to  Participate  in  the  Public 
Hearings 

Hearings  will  be  held  on  November 
22. 1985,  beginning  at  10:00  a.m.  in  room 
403,  Office  of  the  U.S.  Trade 
Representative.  600 17th  Street,  NW.. 
Washington,  DC  In  accordance  with  15 
CFR  2006.9,  parties  wishing  to  testify 
orally  at  the  hearing  must  provide 
written  notification  of  their  intention  by 
noon,  November  18, 1985  to  Charles  Roh 
at  the  address  Usted  above,  giving: 

(1)  Their  names,  addresses  and 
telephone  numbers;  and 

(2)  A  brief  summary  of  their 
presentation. 

Those  parties  presenting  oral 
testimony  must  submit  a  complete 
written  statement  in  20  copies  by  noon 
November  20, 1985  and  must  conform  to 
the  requirements  of  15  CFR  2006.8. 
Remarks  at  the  hearings  should  be 
limited  to  no  more  than  a  15  minute 
summary  of  the  written  statement  to 
allow  for  possible  questions  from  the 
Chairman  and  the  Interagency  panel. 

Participants  should  provide  20  copies 
of  their  oral  presentation  at  the  time  of 
the  hearings. 

Persons  not  wishing  to  participate  at 
the  hearings  may  submit  a  written 
statement  in  accordance  with  15  CFR 
2006.8.  in  20  copies  by  November  20, 
1985  to  Charles  Roh  at  the  address  noted 
above.  Rebuttal  briefs  may  be  submitted 
in  accordance  with  15  CFR  2006.8  (c)  no 
later  than  COB  November  26, 1985. 

3.  Background 

On  December  10, 1981  the  United 
States  initiated  a  section  301 
investigation  of  EEC  production 


subsidies  on  certain  canned  fruit  after 
receiving  a  petition  from  the  CaUfomia 
Cling  Peach  Advisory  Board,  et  al.  under 
section  301  alleging  that  the  introduction 
by  the  EEC  of  production  subsidies  on 
certain  caimed  fruit  burdened  U.S. 
commerce.  After  bilateral  consultations 
with  the  EEC  failed  to  produce  a 
settlement,  the  United  States  requested 
formation  of  a  panel  under  Artice  XXIII 
of  the  General  Agreement  on  Tariffs  and 
Trade.  (GATT).  On  August  17. 1982,  the 
President  directed  USTR  to  complete  the 
GATT  dispute  settlement  process.  (47 
FR  36403). 

In  July  1984,  the  GATT  panel  found 
that  the  introduction  of  production 
subsidies  had  nullified  and  impaired  the 
beneBts  of  EEC  tariff  concessions  on 
canned  peaches,  canned  pears  and 
canned  fruit  cocktail.  Efforts  to 
negotiate  a  bilateral  settlement  in  the 
fall  of  1984  and  in  the  spring  of  1985 
were  unsuccessful,  and  the  panel  report 
was  therfore  circulated  for 
consideration  by  the  GATT  Council.  The 
GATT  Council  has  not  acted  on  the 
panel  report  because  of  the  position  of 
the  EEC. 

On  September  7, 1985,  the  President 
aimounced  that  he  would  take 
countenneasures  unless  a  satisfactory 
settlement  of  our  complaint  regarding 
canned  frnit  is  reached  by  December  1, 
1985. 

The  United  States  has  been 
attempting  to  reach  such  a  settlement 
with  the  EEC  in  bilateral  negotiations 
but  these  efforts  have  not  yet  succeeded. 

Under  section  301  the  President  is 
authorized  to  take  all  appropriate  and 
feasible  action  within  his  power  to 
enforce  U.S.  rights  under  a  trade 
agreement  or  to  obtain  the  elimination 
of  an  act.  policy  or  practice  of  a  foreign 
government  or  instrumentaUty  that 
denies  U.S.  benefits  under  a  trade 
agreement  or  is  unjustifiable, 
unreasonable  or  discriminatory  and  a 
burden  or  restriction  on  U.S.  conunerce. 

Section  301(b)  speciHcally  authorizes 
the  President,  inter  alia,  to  suspend  or 
withdraw  the  benefits  of  trade 
agreement  concessions  and  to  impose 
duties  or  other  import  restrictions  on  the 
products  of,  and  fees  or  restrictions  on 
the  services  of,  a  foreign  country  for 
such  time  as  he  deems  appropriate. 
Measures  under  section  301  may  be 
taken  on  a  discriminatory  or  non- 
discriminatory basis  at  the  discretion  of 
the  President. 

USTR  therefore  invites  public 
comment  on  possible  actions  the 
President  could  take  pursuant  to  section 
301  if  no  satisfactory  settlement  is 


reached  on  the  canned  fruit  issue  by 

December  1, 1985. 

Charles  E.  Roh.  |r., 

Associate  General  Counsel. 

[FR  Doc.  85-27039  Filed  11-13-85: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  35-23896;  70-6811] 

Associated  Natural  Gas  Co.;  Proposed 
Issue  and  Sale  of  Unsecured  Short- 
Terni  Notes  to  a  Bank 

November  7, 1985. 

Associated  Natural  Gas  Company 
("Associated"),  40  West  Park.  Street, 
Blytheville,  Arkansas  72315,  a  gas  utility 
subsidiary  of  Arkansas  Power  &  Light 
Company,  an  electric  utility  subsidiary 
of  Middle  South  Utilities,  Inc.,  a 
registered  holding  company,  has  filed 
with  this  Commission  a  further  post- 
effective  amendment  to  its  declaration 
in  this  proceeding  pursuant  to  sections 
6(a]  and  7  of  the  Public  UtiUty  Holding 
Company  Act  of  1935  ("Act"). 

By  orders  in  this  proceeding  dated 
December  15, 1982,  December  8, 1983, 
and  December  18. 1984  (HCAR  Nos. 
2278a  23157,  and  23535),  Associated  Was 
authorized  to  make  unsecured,  short- 
term  borrowings  from  Farmers  Bank  & 
Trust  Co.  ("Bank"),  Blytheville, 
Arkansas,  from  time  to  time  through    ^ 
December  18, 1985,  in  an  aggregate 
principle  amount  not  to  exceed  $3 
million  at  any  one  time  outstanding.  At 
October  21, 1985,  no  such  borrowings 
were  outstanding. 

Associated  now  proposes  to  effect  a 
similar  transaction  commencing  on  the 
effective  date  of  this  amended  proposal 
("Effective  Date").  To  effect  such 
bonowings.  Associated  proposes  to 
issue  and  sell  to  the  Bank  its  unsecured 
promissory  notes  ("Notes")  payable  not 
more  than  270  days  from  the  date  of 
issuance  and  which  may  be  renewed 
from  time  to  time  but  to  mature  not  later 
than  one  year  from  the  Effective  Date. 
The  Notes  will  bear  interest,  payable 
monthly,  on  the  unpaid  principal  amount 
thereof  al  a  rate  per  annum  equal  to  the 
prime  commercial  loan  rate  presently 
9>A%  of  The  Chase  Manhattan  Bank 
(N.A.),  New  York,  New  York,  from  time 
to  time  in  effect,  with  adjustments  to  be 
made  effective  on  the  flrst  business  day 
of  the  month  next  following  the  month  in 
which  any  change  in  such  rate  occurs. 
Such  rate  will  not  exceed  the  maximum 
rate  of  interest  chargeable  to  corporate 
borrov«^ers  under  applicable  laws.  The 
Notes,  at  the  option  of  Associated,  will 
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be  prepayable,  in  whole  or  in  part,  at 
any  time  without  premium  or  penalty. 
Associated  will  not  be  required  to 
maintain  compensating  balances  with 
the  Bank  or  to  pay  any  commitment  fees 
based  upon  the  unsued  portion  of  its  line 
of  credit  with  the  Bank. 

The  proceeds  to  be  received  from  the 
issuance  and  sale  of  the  Notes  will  be 
used  by  Associated  to  meet  its  working 
.  capital  requirements,  for  the  payment,  in 
part,  of  construction  expenditures,  and 
for  other  corporate  purposes.  Aaeociated 
currently  intends  to  repay  the  $3  million 
of  proposed  borrowings  from  the 
proceeds  of  permanent  financing  or  with 
funds  that  might  otherwise  become 
available  to  Associated. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference,  interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  Deceinb«-  3, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20548, 
and  serve  a  copy  on  die  declarant  at  the 
address  specified  above.  Proof  of 
service  [by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  ^all  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  wilt  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  ordered 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler. 
Secretary. 

(FR  Doc.  85-27006  Filed  H-13-«:  8:45  am] 
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[Rel«aM  No.  35-23895;  70-71741 

Central  Operating  Co.;  Proposal  of 
Dividend  Payment  on  Common  Stock 

November  7, 1985. 

Centra!  Operating  Company 
("Central"),  P.O.  Box  389,  New  Haven, 
West  Virginia  25265,  an  electric  utility 
subsidiary  of  Appalachian  Power 
Company  ("Appalachian")  and  Ohio 
Power  Company  ("Ohio"),  electric  utility 
subsidiaries  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  a  declaration  in  this 
proceeding  with  this  Commission 
pursuant  to  section  12(c)  of  the  Public 


Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  46  thereunder. 

Central  seeks  permission  from  this 
Commission  to  declare  and  pay  to 
Appalachian  and  Ohio,  a  dividend  of  up 
to  $4,226,000  but  not  less  than  $4,000,000 
from  capital  surplus.  The  dividend  will 
be  split  equally  between  Appalachian 
and  Ohio  as  such  companies  each  own 
50%  of  the  outstanding  common  stock  of 
Central.  On  June  30, 1965,  the  Company 
had  tempora^.  cash  investments  of 
$4,896,099,  retained  earnings  of  $505,543 
and  capital  surplus  of  $4,227,000, 
consisting  entirely  of  other  paid-in 
capital.  Central  claims  that  this  amount 
is  far  in  excess  of  any  foreseeable 
capital  needs  of  the  Company  and  thus 
it  requests  that  such  excess 
capitalization  be  distributed  to 
Appalachian  and  Ohio. 

In  July  of  1980,  the  Company  sold  its 
investment  in  coal,  material  and 
supplies  inventories  to  Ohio  and 
Appalachian.  The  Company  has 
invested  the  funds  received  from 
Appalachian  and  Ohio  in  connection 
with  such  sale  in  temporary  cash 
investments  which,  at  June  3a  1985, 
amounted  to  $4,896,099.  Such  amount 
represents  the  amount  of  funds 
available  to  be  distributed  to 
Appalachian  and  Ohio. 

The  declaration  and  any  ammdments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  2, 1985,  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit,  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
declaration  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  become  effective. 

For  the  Commission,  by  the  Division'of 
Investment  Management  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 

[FR  Doc.  85-26007  Filed  ll-l»-«5;  8:45  am) 
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DEPARTMENT  OF  STA-FE 

[Put>ltc  Notice  9491 

Claims  Against  ttie  Provisional  NDHtary 
Government  of  Socialtst  Ettiiopia;  Fhial 
Filing  Date 

On  March  25, 1980,  the  Department  of 
State  published  a  notice  in  the  Federal 
Register  (45  FR  19420)  mdicating  that 
during  the  period  April  1  to  September 
30, 1980,  it  would  receive  claims  by  U.S. 
nationals  against  the  Provisional 
Military  Government  of  Socialist 
Ethiopia  for  nationalization, 
expropriation,  sequestration  or  other 
taking  of  property  or  contract  rights  by 
the  Provisional  Military  Government  of 
Socialist  Ethiopia.  A  number  of  such 
claims  were  in  fact  submitted. 

Since  September  3a  1980.  several 
additional  claims  for  such  takings  have 
been  received  by  the  Department.  In 
order  to  ensure  that  any  other  United 
States  nationals  with  such  claims  have  a 
similar  opportimity  to  inform  the 
Department  so  that  their  claims  can  be 
taken  into  account  in  any  eventual 
intergovernmental  settlement 
agreement  notice  is  hereby  given  that 
the  Departmoit  of  State  establishes 
Decemlier  1. 1985  as  the  final  date  for 
the  submission  of  notice  of  claims 
against  the  Provisional  Military 
Government  of  Socialist  Ethiopia  by 
U.S.  nationals  for  nationalization, 
expropriation,  sequestration,  orother 
taking  of  property  or  contract  rights  by 
the  Provisional  Military  GovemTnent  of 
Socialist  Ethiopia. 

Claims  should  be  submitted  to  H. 
Rowan  Gaither,  International  Claims 
and  Investment  Disputes,  Office  of  the 
Legal  Adviser,  Department  of  State. 
Washington,  DC  20520  (202-632-7347). 
Claimants  who  have  previously  notified 
the  Department  need  not  resubmit 
documentation  in  support  of  their  claims 
but  should  contact  the  Office  of  the 
Legal  Adviser  to  verify  the  status  of 
their  claims. 

For  further  information,  contact  H. 
Rowan  Gaither. 

Dated:  November  8. 1985. 
Michael ).  Matheson. 
Deputy  Legal  Advisor. 
[FR  Doc.  85-27071  Filed  11-13-85;  8:45  am) 
BILLHM  CODE  4710-Ot-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA).  Special 
Committee  142— Air  Traffic  Control 
fUKlar  Beacon  System/Mode  S 
(ATCRBS/MOOE  S)  AirtMme 
Equipment;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C.  App.  I)  noUce  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  142  on  Air  Traffic 
Control  Radar  Beacon  System/Mode  S 
(ATCRBS/MODE  S)  Airborne 
Equipment  to  be  held  on  December  3-4, 
1985,  in  the  RTCA  Conference  Room. 
One  McPherson  Square,  1425  K  Street, 
NW..  Suite  500,  Washington,  DC 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of  the 
Meeting  Held  on  lune  18-19, 1985;  (3) 
OSI  Working  Group  Report;  (4)  Review 
Proposed  Change  No.  2  to  RTCA 
Document  DO-181,  "Minimum 
Operational  Performance  Standards  for 
Air  Traffic  Control  Radar  Beacon 
System/Mode  Select  (ATCRBS/Mode  S) 
Airborne  Equipment,"  dated  March 
1983;  (5)  Review  Draft  Report  on 
Minimum  Operational  Performance 
Standards  for  Mode  S  Data  Link;  (6) 
Pilot  Factors  Working  Group  Report; 
and  (7)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street.  NW..  Suite  50a 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 


Issued  in  Washington,  DC,  on  November  5, 
1985. 

Karl  F.  Bieradi. 

Designated  Officer. 

[PR  Doc.  85-27030  Filed  11-13-85;  8:45  am] 

mUMO  CODE  4«1>-1S-II 

Research  and  Special  Programs 
Administration 

Technical  Pipeline  Safety  Standards 
Committee;  Public  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the 
Technical  Pipeline  Safety  Standards 
Committee  on  December  10, 1985,  at  9 
a.m.  in  Room  3442,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

The  primary  purpose  of  the  meeting  is 
to  discuss  and  develop  a  report  on  the 
technical  feasibility,  reasonableness, 
and  practicabihty  of  the  following 
proposed  amendments  to  the  pipeline 
safety  standards  (49  CFR  Part  192): 

1.  Updating  Steel  Line  Pipe 
SpeciHcations. 

2.  Welding  Requirements. 

3.  Gas  PipeUne  Damage  Prevention 
Programs. 

4.  Interior  Piping. 

In  addition,  the  Committee  will 
discuss  three  rulemaking  projects: 
Monitoring  External  Corrosion  Control; 
Definition  of  Gas  Gathering  Line;  and 
Confirmation  or  Revision  of  Maximum 
Allowable  Operating  Pressure  for  Gas 
Pipelines. 

Attendance  is  open  to  the  public,  but 
limited  to  the  space  available.  With 
approval  of  the  chair  of  the  Committee, 
members  of  the  public  may  present  oral 
statements  on  any  items  scheduled  for 
discussion.  Due  to  the  limited  time 
available,  each  person  who  wants  to 
make  an  oral  statement  is  requested  to 
notify  Betty  Clark,  Room  8409,  Nassif 
Building,  400  Seventh  Street.  SW.. 


Washington,  D.C.  20590.  telephone  202- 
426-1640,  of  the  topics  to  be  addressed 
and  the  time  requested  to  address  each 
topic.  The  chair  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Conmiittee 
before  or  after  any  session  of  the 
meeting. 

Dated:  Noveml)er  6. 1965. 
Roliert  L  Paullin, 

Director,  Office  of  Pipeline  Safety. 

[FR  Doc.  85-27061  Filed  11-13-85;  8:45  am] 

BILUNQ  COOK  4«10-«0-11 


VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
section  V,  Review  Procedure  and 
Hearing  Rules.  Station  Committee  on 
Educational  Allowances  that  on 
December  3a  1985,  at  l.-OO  p.m.,  the  Salt 
Lake  City  Regional  Office  Station 
Committee  on  Educational  Allowances 
shall  at  Rm.  5102, 125  South  State  Street, 
Salt  Lake  City,  Utah  84147  conduct  a 
hearing  to  determine  whether  Veterans 
Administration  benefits  to  all  eligible 
persons  enrolled  in  Simwest  Aviation, 
3909  South  Airport  Road,  Ogden,  Utah, 
84403,  should  be  discontinued  as 
provided  in  38  CFR  21.4134,  because  a 
requirement  of  law  is  not  being  met  or  a 
provision  of  the  law  has  been  violated. 
All  interested  persons  shall  be  permitted 
to  attend,  appear  before,  or  file 
statements  with  the  committee  at  that 
time  and  place. 

Dated:  November  4, 1985. 

Douglas  Wadsworth, 

Director,  VA  Regional  Office,  Salt  Lake  City, 
UT. 

[FR  Doc.  85-27014  Filed  11-13-85:  8:45  am] 

BIUJNO  COOE  M20-01-«l 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on    ' 
Monday.  November  18, 1985.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance  and  for  consent  to  operate  a 
branch: 

Golden  Security  Thrift  and  Loan 
Association,  an  operating  noninsured 
industrial  bank  located  at  742  North 
Broadway,  Los  Angeles,  California. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Memorandum  and  Resolution  re: 
Continental  Illinois  Naitonal  Bank  and  Trust 
Company  of  Chicago,  Chicago,  Illinois. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 


actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Report  of  the  Director,  Division  of 
Liquidation: 

Memorandum  re:  Quarterly  Report  of 
Actions  Approved  Under  Delegated 
Authority  as  of  June  30. 1985. 

Reports  of  the  Director.  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Summary  Audit  Report  re: 
Jackson  County  National  Bank,  Tuckerman, 
Arkansas  AP-403  (Memo  dated  October 
29, 1985) 
Summary  Audit  Report  re: 
West  Valley  Bank.  Los  Angeles  (Woodland 
Hills  California.  AP-443),  (Memo  dated 
October  30, 1985) 
Summary  Audit  Report  re: 
First  National  Bank  in  Eads,  Eads, 
Colorado,  AP-444  (Memo  dated  October 
30, 1985) 
Summary  Audit  Report  re: 
Farmers  State  Bank  of  Holyoke,  Holyoke, 
Colorado,  AP-432  (Memo  dated  October 
22, 1985) 
Summary  Audit  Report  re: 
First  Security  Bank,  Sandwich,  Illinois.  AP- 
435  (Memo  dated  October  22, 1985) 
Summary  Audit  Report  re: 
The  Steele  State  Bank,  Cherokee.  Iowa, 
AP-439  (Memo  dated  October  22, 1985) 
Summary  Audit  Report  re: 
Inwood  State  Bank,  Inwood.  Iowa,  AP-445 
(Memo  dated  October  29, 1985) 
Summary  Audit  Report  re: 
The  First  National  Bank  of  Woodbine, 
Woodbine,  Iowa,  AP-441  (Memo  dated 
October  29, 1985) 
Summary  Audit  Report  re: 
Citizens  State  Bank  of  Fulda.  Fulda, 
Minnesota,  SR-543  (Memo  dated  October 
30,1985) 
Summary  Audit  Report  re: 
The  First  National  Bank  of  Rushford. 
Rushford,  Minnesota,  AP-385  (Memo 
dated  October  30, 1985) 
Summary  Audit  Report  re: 
Farmers  State  Bank,  Kilgore.  Nebraska, 
AP-426  (Memo  dated  October  24, 1985) 
Summary  Audit  Report  re: 
Community  Bank  &  Trust  Company,  Enid. 
Oklahoma.  AP-415.  (Memo  dated 
October  30. 1985) 
Summary  Audit  Report  re: 
The  Farmers  National  Bank  of  Erick,  Erick, 
Oklahoma,  AP-442,  (Memo  dated 
October  29, 1985) 
Summary  Audit  Report  re: 
The  First  National  Bank  in  Marlow, 
Marlow,  Oklahoma,  AP-437,  (Memo 
dated  October  21, 1985) 
Summary  Audit  Report  re: 


Security  State  Bank.  Weatherford, 
Oklahoma,  AP-418,  (Memo  Dated 
October  30, 1985) 
Summary  Audit  Report  re: 
The  Dayton  Bank  &  Trust  Company. 
Dayton.  Tennessee,  SR-524,  (Memo 
dated  October  24, 1985) 
Summary  Audit  Report  re: 
Peoples  Bank  &  Trust  Company.  Wartburg, 
Tennessee,  SR-540,  (Memo  dated 
October  29, 1985) 
Summary  Audit  Report  re: 
First  National  Bank  in  Clarksville, 
Clarksville,  Texas,  AP-438,  (Memo  dated 
October  21, 1985) 
Summary  Audit  Report  re: 
American  National  Bank  in  McLean 
McLean,  Texas,  AP-406,  (Memo  dated 
October  29. 1985) 
Summary  Audit  Report  re: 
Status  of  Auditee  Corrective  Actions. 
(Memo  dated  October  10. 1985) 
Summary  Audit  Report  re: 
Dallas  Regional  Office,  Cost  Center— 3400, 
(Memo  dated  October  23, 1985) 
Summary  Audit  Report  re: 
Nashville  Consolidated  Offlce,  Cost 
Center— 3210,  (Memo  dated  October  24, 
1985) 
Summary  Audit  Report  re: 
Decimus  Asset  Management  System, 
Portland  Consolidated  Office,  (Memo 
dated  October  31, 1985] 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  wil  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIG 
Building  located  at  550  17th  Street,  NW., 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
38&-4425. 

Dated:  November  8, 1985. 
Federal  Depo.sit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-27186  Filed  11-12-85;  1:26  pmj 

BILLING  COOE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Goverrmient  in  the  Sunshine  Act"  (5 
U.S.C.  552b].  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday.  November  18, 
1985.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
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Board  of  Directors,  pursuant  to  sectMas 
552b  (c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  andfti{W)  oTrffle 
5.  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  foJlowiag  items  is 
anticipaled.  These  raatteis  uuD  be 
resolved  with  a  single  vote  valeBS  « 
member  of  the  Bo«rd  of  DirectDrs 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
adminislTiJtive  enforcement  proceedings 
(cease-and-desist  prooeedii^s, 
termination-of-insurance  pneoeedtqgs. 
suspension  or  remov^  proceedings,  or 
asaesranenl  of  civU  money  penahies) 
against  certain  insured  banks  er officers, 
directors,  employees,  agents  or  otfrer 
persons  pmticTpating  m  the  conduct  6i 
the  affairs  thereof: 

Names  of  petsons  and  names  and  locfltioBs 
ofbanksAotborissxltolie  exBmpt  bmm 
disclosure  jUBSuant  to  Ae  prai/imam  of 
subsections  (c)(6).  (cM8).  and  (c)(«^AJ(ii1  <rf 
the  "Govetnment  in  tiie  Sunsfaine  Act"  (5 
U.S.C.  552h{cJ(6).  (c)(«^  andtcHSKAWiiW- 

Note. — Some  matters  falling  wrthin  this 
category  ma^  be  placed tm  -ftie  disctission 
.-•genda  wffhotft  further -ptAiic  ncrtice  ffft 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Disoussinn  Agenda: 

Recommendation  regardmg -ftre 
liquidation  of  a  bank's  assets  ac^tiiiied 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  a«6e)ts: 

Case  No.  W,356-L — 
United  American  BaiA  in  ICnoxville, 
Knoxville.  Tennessee 

■Bd 

United  SMtfhetn  fiaidi  of  Itfasbville, 
NaflhviUe.  TeMMssee 
aad 
First  Peoples  Bank  of  Washington  County. 
Johnson  City,  Tennessee 
and 

City  jfndOoiint)- Bank  ttfiiCnoK  Courtly, 
Knoxville.  Tennessee 
and 
City  and  County  Bank  of  Anderson  County, 
Lake -City.  Tennessee 
and 
City  and  County  Bank  of  ilaane  County. 
Kingston,  Tennessee 
and 
United  Amertcaa  B»mk  ia  Hwnihwn 
County.  Chattanooga.  Tenneaaee 
and 
City  and  County  Bank  of  fefferson  County. 
White  Pine.  Temenee 

Persoimel  actions  regau'ding 
appointments.  promotioBS, 
administrative  pay  Incseases. 
reass^meots.  retirements,  s€>paratiQns, 
removals,  etc.: 


Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c](2]  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  aixth  Hoar  of  Hw  FQIC 
Biuldii^  looated  at  55&— 174Jt  Stneet. 
NW..WB8iMi««eni.OC 

Requests  for  hrrther  irrformafron 
cencerrang  "the  meetii^  majr  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretsiy  of  the  Corpora tim,  at  IBfB^ 
389-4425. 

Dated:  »oveinber«,  7965. 
Federal  DeposH  Insurance  Coiporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

|FR  Doc.  85-27187  nied  11-12-85;  1:26  pm] 

nUJNG  CODE  6714-01-M 


FEDERAL  ELECTION 

DATE  AND  TMB:  Tuesday,  Novcmter  19, 
1985,  KWX)  a.m. 

place:  1325  K  Stmt,  NW^  WashiastoB, 
DC. 

status:  This  meeting  will  be  olosed  to 
the  public. 

ITEMS  TO  BE  PISCU8SED: 

Compliance  matters  pursuant  to  2  tJ.S.C. 
437g. 

Audits  conducted  pursuant  to  EiI&C.-437g, 
438(b),  and  Title  26,  liS.Q 

Matters  concerning  ipartJoipafiaD  in  civil 
actions  tif  proceedings  ar  acbitratiim. 

fattemal  penoimel  xnAes  and  yiDoedures  or 
matters  affecting  a  particular  emfriDyBa. 

DATE  AND  TIME:  Thursday,  NoveBftber  21, 
1985, 10:00  a.m. 

PLAcr  1325  K  Street  N.W„  Waihinglon, 
D.C.  (Fifth  Hoor). 

STATUS:  This  meeting  wifl  be  open  1o  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  of  Future  Me»tnigs 
Correction  mnt  App*ova4  ^rf  Minutes 
Draft  AO  1985-33:  Cwdiss  OUrns.  Citiiens 

to  Re-Elect  Cardiss  t^flms 
Draft  AO  1985-34:  J.  Cnrtw  Merge.  Counsel 

to  NtfHoneaConservtfttvv  Poltifical  Action 

Committee 
Draff  AO  1985-35:  WiWam^C. Cox.  Wehton 

Steel  Corp. 

Routine  Administrative  Matters 
PERSON  TO  CONTACT  FOB  HIFORMATIDN: 

Mr.  Fred  Eiland.  Informa  tion  DUioer, 

202-523-4065. 

Marjorie  W.  Emmofs, 

Secretary  xfflheCeTmmasrtm. 

(FR  Doc.  115-27219  Piled  T1-12-B5:  3:20  pre] 

BtUJNG  COOC  071S-O1-4I 


FEDERAL  TfUOC  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  46386, 

Kf ,   ■!    L      ■    11     9        AAA*: 

IVOVCTTIDCT  / ,  T9o9. 

PREVIOUSLY  ANNOUNCED  TIME  AND  OAJE 
OF  THE  MEETINO:  10:30  a.ni„  Novesiber 

laioas. 

OHMNOes  INTMC  AOeWMcThe  Federal 

Trade  Commission  has  chajqged  the  date 

and  tim6  of  Its  previously  announced 

open  meeting  from  Tuesday,  Novem/ber 

19, 1985, 10:30  a.m..  to  Thursday, 

November  £1, 1965. 10:00  a^n. 

£auly  H.  Rock. 

Secretary. 

JFR  Doc.  85-27166  FQed  13-12-85;  0*7  pmj 

•tlXINQ  COOC  tTMHU-M 


FEDERAL  RESERVE  J 

TIME  AND  OATE:  11:00  a.TO.,  Monday. 

November  18. 1985. 

PLACE:  Marriner  S.  Eocles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20tb  £uid  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  liO  OE  ««NS«eWO: 

1.  Personn*!  «ctrom '(appointments. 
promoHons.  «siigiunenU.  vawingMnenta.  and 
salary  actrons)  iHvolving  iMbni^inl  Federal 
Reserve  .System  «mfAaytiea. 

2.  Any  items  carried  iarwiard  iron  a 
previously  announced  meeting. 

CONTACT  PCRSOM  Vtm  VMME 
iNFORMAnovt  Mr.  Jose^yh  R.  Coyne. 
Assisltanft  1o  the  Boaid;  {202)  452-32W. 
You  may  call  1882)  -458-3307,  begiiiiiiHg 
at  appnwclmBteV  5  p.iB.  two  business 
days  before  this  meeting.  For  a  recorded 
annoimoemenlvf  %aii3c  ertdberSc 
holding  company  appUcations  BclteatJed 
for  the  meertai^. 

Dated:  November  8. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  a&-.27110f  Ued  ll-«-6S;43Bjim] 
BIUJNG  CODE ) 
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NATIONAL  i 

Dnx  AND  TRUE:  KoveuAMT  2Z.  1965, 
8:00-8:30  a.m.  Closed  SessTren;  «:Se-T0;S9 
a.m.  OpenSesfiien. 

PLM9E:  National  Science  FotmdatiTjn. 
Washinffton,  DC. 

STA'^R:  Part  -of  ttns  meeting  wiB  be 
closed  to  the  public.  f\art  of  the  neettng 
will  be  open  to  the  pnbiiic 
MATTERS  TT>  BE  CiPWSIUtHEU  NUttMHER 

22: 

Closed  SemioB  :{&0B-B:3S  a.m4: 
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1.  Minutes — September  1985  Meeting 

2.  Grants,  Contracts,  and  Programs 

Open  Session  (8:30-10:30  a.m.) 
•        *        ♦        •        • 

Swearing  in  Ceremony  for  Dr.  Black 
and  Dr.  Hosier  as  NSB  Members 


3.  Minutes — September  1985  Meeting 

4.  Chairman's  Report 

5.  Directors  Report 

6.  NSF  Advisory  Council  Presentation 

7.  Other  Business 
Thomas  Ubois, 
Executive  Officer. 

IFR  Doc.  85-27160  Filed  11-12-85;  1:07  pm] 

MLUNG  cow  7SS5-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  11, 18,  25, 

and  December  2. 1985. 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street.  NW.,  Washington, 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  November  11 

Thursday,  November  14 

2:00  p.m. 
Continuation  of  9/11  Discussion  of 
Proposed  Station  Blackout  Rule  (Public 
Meeting) 
3:30  p.m. 
AfHrmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Amendments  to  10  CFR  50.12, 
"Specific  Exemptions"  (tentative) 

b.  Review  of  ALAB-817  (In  the  Matter  of 
Commonwealth  Edison  Company 
(Braidwood  Nuclear  Power  Station,  Units 
1  and  2)  (tentative) 

Friday,  November  15 
10:00  a.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  River  Bend  (Public 
Meeting) 
2:30  p.m. 
Briefing  on  Policy  Statement  on  Nuclear 
Power  Plant  Standardization  (Public 
Meeting) 

Week  of  November  18 

Tentative 

Monday,  November  18 
10:30  a.m. 
Discussion  of  Management-Organization 

and  Internal  personnel  Matters  (Closed — 

Ex.  2  »  6) 

Tuesday,  November  19 

11:00  a.m. 
Periodic  Meeting  with  Advisory  Panel  on 
Decontamination  of  TMI-2  (Public 
Meeting) 
2KX)  p.m. 
Briefing  by  Executive  Branch  (Closed— Ex. 
1) 
3:30  p.m. 


Discussion  of  Exemption  Requests — 
Environmental  Qualification  (Public 
Meeting) 
4:30  p.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  November  25 

Tentative 

Tuesday,  November  26 

2:00  p.m. 
Discussion  of  1986  Policy  and  Planning 
Guidance  (Public  Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  2 

Tentative 

Friday,  December  6 

11:30  a.m. 

Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

ADDITIONAL  INFORMATION:  Discussion  of 
Management-Organization  and  Internal 
Personnel  Matters  (Closed — Ex.  2  &  6) 
was  held  on  November  1. 

Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters  (Closed — Ex.  2  &  6)  was  held  on 
November  5. 

Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters  (Closed — Ex.  2  &  6)  was  held  on 
November  7. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)— (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Julia  Corrado  (202)  634- 

1410. 

Julia  Corrado, 

Office  of  the  Secretary. 
November  11, 1985. 

[FR  Doc.  85-27111  Filed  11-8-85:  4:48  pm] 
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OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

November  21, 1985. 

place:  Suite  410. 1825  K  Street.  NW., 

Washington,  DC 

STATUS:  Because  of  the  subject  matter,  it 

is  likely  that  this  meeting  will  be  closed. 

MATTER  TO  BE  CONSIDERED:  Discussion 

of  specific  cases  in  the  Commission 

adjudicative  process. 

CONTACT  PERSON  FOR  MORE 

information:  Mrs.  Mary  Ann  Miller, 

(202)  634-4015. 

dated:  November  12, 1985. 

Earl  R.  Ohman,  )r., 

General  Counsel. 

[FR  Doc.  85-27250  Filed  11-12-85;  3:20  pmj 
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synthetic  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 

entity:  United  States  Synthetic  Fuels 
Corporation. 

action:  Notice  of  Meeting. 

summary:  Interest  members  of  the 
public  are  advised  that  a  meeting  of  the 
Board  of  Directors  of  the  United  States 
synthetic  Fuels  Corporation  will  be  held 
at  the  time,  date  and  place  specified 
below.  This  public  announcement  is 
made  pursuant  to  the  open  meeting 
requirements  of  section  116(f)(1)  of  the 
Energy  Security  Act  (94  Stat.  611.  637;  42 
U.S.C.  8701.  8712(f)(1))  and  section  4  of 
the  Corporation's  Statement  of  Policy  on 
Public  Access  to  Board  meetings.  During 
the  meeting,  the  Board  of  Directors  will 
consider  a  resolution  to  close  the 
meeting  pursuant  to  Articel  II,  section  4 
of  the  Corporation's  By-laws,  section 
116(f)  of  the  said  Act  and  Sections  4  and 
5  of  the  said  policy. 

Open  Session 

I.  Call  to  Order — Chairman's  Opening 

Remarks 

II.  Approval  of  Board  Minutes 

III.  Status  Review  of  Outstanding  Letter  of 

Intent  Projects 

IV.  Consideration  of  Remaining  Third 

General  Solicitation  Project — Paraho-Ute 

V.  Consideration  of  Project  Proposals  under 

the  Tar  Sands  Solicitation 

VI.  Consideration  of  Eastern  Bituminous  Coal 

Solicitation  Proposals 

1.  Status  Report  on  Proposals  Received 
under  Fixed-Bed  Slagger  Category 

2.  Consideration  of  Qualification  Proposals 
in  the  Fluidized-Bed  and  Entrained-Flow 
Categories 

Closed  Session 

VII.  Establishment  of  Milestones  for  Fourth 
General  Solicitation  Projects 

VIII.  Status  Review  of  Outstanding  Letter  of 
Intent  Projects 

1.  Cathedral  Bluffs  Downscaling  Proposal 

2.  Seep  Ridge  Documentation  Issues 

IX.  Status  Report  on  Union  Project  [Loan 

Guarantee) 

TIME  AND  DATE:  10:30  a.m..  November  19. 
1985. 

PLACE:  2121  K  Street,  NW.  Rooms  503 
and  403.  Washington.  DC  20586. 

PERSON  TO  CONTACT  FOR  MORE 
INFORMATION:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Ms.  Karen  Hutchison.  Director-Media 
Relations,  at  (202)  822-6455. 

United  States  Synthetic  Fuels  Corporation. 

March  Coleman, 

Assistant  General  Counsel-Corporate  and 

Litigation. 

November  12. 1985. 

[FR  Doc.  85-27270  Filed  11-12-85:  3:48  am) 
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Thursday 
Movember  14,  1985 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  141,  142,  and  143 
National  Primary  Drinking  Water 
Regulations;  Fluoride;  Finai  Rule  and 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY  . 

40  CFR  Part  141 

(WH-FRL-2913-a(b)] 

National  Primary  Drinking  Water 
Regulations;  Ruoride 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rufe. 

summary:  This  action  under  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300f  et 
seq.)  promulgates  a  Recommended 
Maximum  Contaminant  Level  (RMCL) 
for  flouride  in  drinking  water  at  4  mg/L. 
EPA  has  concluded  that  dental  fluorosis, 
which  was  formerly  regarded  as  an 
adverse  health  e^ect  and  which  was  the 
basis  for  the  interim  drinking  water 
standard,  is  not  an  adverse  health  effect 
under  the  Safe  Drinking  Water  Act.  but 
rather  a  cosmetic  effect  that  would 
adversely  affect  public  welfare. 
However,  crippling  skeletal  fluorosis  is 
an  adverse  health  effect  which,  though 
extremely  rare  in  the  U.S..  has  been 
adequately  documented  to  be  associated 
with  consumption  of  drinking  water 
containing  fluoride  in  the  U.S.  EPA  has 
determined  that  an  RMCL  of  4  mg 
fluoride  per  liter  will  protect  against 
crippling  skeletal  fluorosis  with  an 
adequate  margin  of  safety. 

RMCLs  are  non-enforceable  health 
goals  which  are  to  be  set  at  levels  which 
would  result  in  no  known  or  anticipated 
adverse  health  effects  and  which  allow 
an  adequate  margin  of  safety.  EPA 
proposed  an  RMCL  for  fluoride  of  4  mg/ 
L  on  May  14. 1985  (50  FR  20164). 

Maximum  Contaminant  Levels 
(MCLs)  are  enforceable  standards  and 
are  to  be  set  as  close  to  the  RMCLs  as  is 
feasible.  National  Secondary  Drinking 
Water  Regulations  are  to  contain 
secondary  maximum  contaminant  levels 
(SMCLS)  and  are  set  at  levels  requisite 
to  protect  public  welfare  effects.  An 
MCL  and  SMCL  are  being  proposed  for 
fluoride  in  a  separate  Federal  Register 
notice  published  today. 

EFFECnvE  DATE:  This  rule  is  effective 
December  16. 1985. 

AOORESSES:  Supporting  documents  cited 
in  Section  VII  will  be  available  for 
inspection  at  the  address  listed 
elsewhere  in  today's  Federal  Register  in 
which  a  National  Primary  Drinking 
Water  Regulation  is  proposed  and  at  the 
Drinking  Water  Supply  Branch  Offices 
in  EPA's  Regional  Offices  at  the 
addresses  listed  below. 

L  JFK  Federal  Bldg..  Boston.  MA  02203. 
Phone:  (617)  223-6486.  Jerome  Healy; 


II.  26  Federal  Plaza,  Room  824,  New 
York.  NY  10278,  Phone:  (212)  264-1800, 
Walter  Andrews; 

III.  6th  &  Walnut  Sts.,  Philadelphia,  PA 
19106.  Phone:  (215)  597-9873,  Bemie 
Samowski; 

IV.  345  Courtland  Street,  Atlanta.  GA 
30365,  Phone:  (404)  881-3781,  Robert 
Jourdan; 

V.  230  S.  Dearborn  St..  Chicago.  IL  60604, 
Phone:  (312)  886-6176:  Joseph 
Harrison; 

VI.  1201  Elm  St..  Dallas.  TX  75270, 
Phone:  (214)  767-2620,  James  Graham; 

VII.  726  Minnesota  Ave.,  Kansas  City  KS 
66101,  Phone:  (913)  23&-2815.  Gerald 
R.  Foree; 

VIII.  1860  Lincoln  St.,  Denver.  CO  80295, 
Phone:  (303)  293-1426,  Marc  Alston; 

IX.  215  Fremont  St.,  San  Francisco,  CA 
94105.  Phone:  (415)  974-8076.  Leslie 
Ragle; 

X.  1200  Sixth  Ave.  V..  Seattle.  WA 
98101.  Phone:  (206)  442-1225,  Jerry 
Opatz. 

Copies  of  the  health  criteria  and 
occurrence  documents  are  available  for 
a  fee  from  the  National  Technical 
Information.Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield.  Virginia  22161.  The  toll  free 
number  is  800/336-4700;  local:  703/487- 
4650. 

The  public  docket  for  this  final  RMCL 
rule  is  part  of  the  public  docket  for  the 
National  Primary  Drinking  Water 
Regulation  proposed  elsewhere  in 
today's  Federal  Register.  It  is  available 
for  viewing  at  the  address  described  in 
that  notice.  Comments  are  not  invited  on 
this  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Cotruvo.  Ph.  D.,  Director, 
Criteria  and  Standards  Division.  Office 
of  Drinking  Water  (WH-550). 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Washington,  DC  20460, 
telephone  (202)  382-7575. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Requirements 

II.  Background 

III.  Explanation  of  Final  RMCL  and  Other 
Regulations  Proposed  Today 

IV.  Human  Exposure 

V.  Summary  of  Comments  and  Responses 

VI.  Effective  Date 

Vn.  Public  Docket/References 
VIII.  Regulatory  Analysis 

L  Statutory  Requirements 

The  Safe  Drinking  Water  Act  (42 
U.S.C.  300f.  et  seq.)  ("SDWA"  or  "the 
Act")  requires  the  EPA  to  establish 
primary  drinking  water  regulations 
which  (1)  apply  to  public  water  systems; 
(2)  specify  contaminants  which  in  the 
judgment  of  the  Administrator,  may 
have  any  adverse  effect  on  the  health  of 
persons;  (3)  specify  for  each 


contaminant  either  (a)  MCLs  or  (b) 
treatment  techniques.  See  Section 
1401(1).  42  U.S.C.  300f.  A  treatment 
technique  requirement  would  only  be  set 
if  "it  is  not  economically  or 
technologically  feasible"  to  ascertain 
the  level  of  a  contaminant  in  drinking 
water. 

The  SDWA  includes  provisions  for 
interim  and  revised  regulations.  See 
Section  1412.  42  U.S.C.  300g-l.  Interim 
regulations  were  to  be  established 
within  180  days  of  enactment  of  the 
SDWA.  (See  40  FR  59570.  Dec.  24. 1975). 
Revised  regulations  are  to  be  developed 
in  two  steps:  the  Agency  is  to  establish 
RMCLs  and  then  establish  MCLs  as 
close  to  the  RMCLs  as  feasible.  MCLs 
are  to  be  proposed  at  the  time  of 
promulgation  of  the  RMCLs. 

RMCLs  are  non-enforceable  health 
goals.  RMCLs  are  to  be  set  at  a  level  at 
which,  in  the  Administrator's  judgment, 
"no  known  or  anticipated  adverse 
effects  on  the  health  of  persons  occur 
and  which  allows  an  adequate  margin  of 
safety".  See  Section  1412(b)(1)(B). 

MCLs  are  the  enforceable  standards. 
MCLs  must  be  set  as  close  to  RMCLs  as 
is  feasible.  Feasible  means  "with  the  use 
of  the  best  technology,  treatment 
techniques  and  other  means,  which  the 
Administrator  finds  are  generally 
available  (taking  costs  into 
consideration)."  See  section  1412(b)(3). 

RMCLs  alone  have  no  legal  impact  on 
public  water  systems  or  the  public.  By 
promulgating  RMCLs,  no  system  is 
forced  to  remove  contaminants  to  this 
level  or  to  take  other  action  regarding 
contaminants.  RMCLs  only  serve  as 
goals  for  the  Agency  in  the  course  of 
setting  MCLs  and  arc  therefore  initial 
steps  in  the  MCL  rulemaking.  In  some 
cases,  the  MCLs  will  be  set  very  close  to 
the  RMCLs;  in  other  cases  control 
processes  or  economic  considerations 
may  dictate  an  MCL  that  is  not  as  close. 
In  any  case,  it  is  the  MCLs  that  must  be 
met  by  public  water  systems.  Non- 
compliance with  an  RMCL  cannot  be  the 
basis  of  an  enforcement  action  under 
Section  1414  of  the  Safe  Drinking  Water 
Act. 

National  Secondary  Drinking  Water 
Regulations  (NSDWR)  (section  1412(c)) 
are  also  authorized  imder  the  SDWA.  A 
National  Secondary  Drinking  Water 
Regulation  is  defined  in  section  1401(2) 
88  "a  regulation  which  applies  to  public 
water  systems  and  which  specifies  the 
maximum  contaminant  levels  which,  in 
the  judgment  of  the  Administrator,  are 
requisite  to  protect  the  public  welfare." 
NSDWRs  are  not  Federally  enforceable. 
Secondary  Maximum  Contaminant 
Levels  (SMCLs)  were  established  in  1979 
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for  12  pao-ameteiis  {4«  FR  4219B,  jnty  19. 
1979). 

Slates  majf  aanmm  ptnury 
enforcement  w^oMtiiliHy  tprnowgr)  Sor 
public  -Wtttar  vjwlein  trnderfiOWA 
SectioB  1413.  To  xssmne  prinacy;  Staites 
must  adopt  dhnkang  water  regakibons 
tint  are  no  iess  ttno^BOt  tkan  ^A's 
National  Primarir  DrUdag  Water 
Regulations  and  'otiier  sapportiag 
authoEity.  {See  SDWA  section  »413(a!)). 
Staies  must,  itberefare,  adepit  TPA^ 
primary  MCLs  krA  neol  aat  aabpt  the 
RMCLs  or  te  Seconilai^  MO^  10 
assuaae  or  retain  primacy. 

II.  Backgroand 

la  isrs,  EPA  imsnndgated  the  Naftional 
InterifB  Priaury  Orinking  Water 
RegulatioM  timfer  «ection  1412  of  Ihe 
Safe  OriniLing  VKaier  Act  ^A  aet  an 
MCL  for  fluerkie  which  varied  fnaai  1.4 
ing/Lto£.Sjnf/iUdef>eBdiDg.iipoa  • 
annual  averse  antfatent  air 
temper fttiwes.  These  levels  were 
conaidared  to  be  twice  ^e  cptimaiB 
level  (0.7  to  1.4  fltg/Lj:  'this  "oprttmua"  is 
considered  by  some  to  be  «  praper 
balaace  .between  the  ppeueatioB  of 
dental  icaries  aad  the  «ocurreiioe  «f 
objectionable  <ienUl  fluacosis  lMdChu%, 
197X)j.  Oeotal  fluorosis  is  a  mottling  «f 
dental  enamel  characterized  by  siiuniitg 
and/or  pitting.  ObjecUonable  dental 
fluorosis  is  the  amve  senous  fomi,  «^ich 
is  classified  as  "moderate"  and  "severe" 
and  involves  vJsibLe  4ark  stains  atad 
pitting  of  the  teelh.  The  Agency  aet  this 
MCL  on  the  basis  that  higher  ie'Vek  of 
fluorida  in  drinking  water  oould  prodtuse 
adverse  health  effects  by  incraasiag  >^ 
occumenoe  of  objectionable  ebntal 
fluorosis.  This  MCL  was  identical  to  a 
previous  US.  Public  Health  Service 
Standard  that  was  estabHshed  in  1962. 

As  discussed  in  the  May  14,  lOBS 
proposal  (50  FR  2(»64),  the  State  of 
South  Carolina  filed  a  potion  on  June  4, 
1981  which  requested  that  EPA  delete 
fluoride  from  the  Primary  Drinking 
Wafer  Regulations.  South  Carolina  aued 
EPA  in  1984,  seeking  faster  action  in 

!  EPA's  rulemakings  on  fluoride.  .Souiii 
Caroliva  Departmeat  of  HeaJtb  aad 
EnvJronnwatal  Control  v.  ^-S. 
Environmental Preteclian  Agency,  et  al, 

'■  No.  3:84-OS76-lS  (D.SX).  April  4.  M84. 

I  On  January  IB.  1985.  EPA  andSauth 

'  CaroIiBB  signed  a  Consent  Deccee  that 
set  forth  a  schedule  for  rulemaking  on 
EPA^s  decision  whether  to  regulate 
fluoride  under  the  Sevised  fiogulaitioafi. 
Today's  rule  is  one  step  toward 
impleraentiQg  that  decree. 

In  developiAg  the  proposal  the  agency 
reexamined  data  used  in  setting  the 
originafl  MCL  for  fluoride  aad  evahiated 
new  (lata.  The  agency  oonsideicd  {aee 


50  FR  20164]  ti»  faOe«u««ptions  lor 
tke  Tsgulateon  of  flaoride: 

1.  Propose  a  MaliaRal  Ae vised  Primsi^ 
Drinking  ttialer  llegidation  1e  protect 
against  moderate  and  severe  dent^ 
fkranasis  and  a^  tfae  RMCL  al  1  or  2  mg/ 
L,  as  apprcquivte. 

2.  ftii^ose  a  National  Reused  Primary 
Drinking  Wa^er  tegaiwAon  ^Kfing  that 
crr|:9hng:dkeletal  fluorosis  ^at  nol 
dental  fluomsis)  is  aa  adverse  beetth 
eii£e«t  and  8«t  Hk  ItMCL  at  4  Bi«/L; 
propose  a  M«rttana4  Secosdary  Drinficing 
W4Mer  Aegtdaition  *o  wam  agaiast  dental 
fluoBosifl  (a  cosme^  effect),  seKting  a 
seoondaiy  MCL  ut  2  a^/L 

3.  Delete  Ilaaride  iion  Ae  National 
Primary  Orixicmg  Water  Kegvlations 
based  i^on  a  firwiiajt  that  leWla  dt 
flnoride  in  ILS.  drnriciRg  wato'  ane  not 
associated  wi&  any  advene  hesdth 
effeots;  fntepoae  a  S0ooDd«<y  M  CL  of  2 
rag/L  to  warn  against  the  cosmetic 
dSects  of  dental  fhnresis.  Under  Opitian 
2  and  Option  3,  monitoring  and  public 
notificalton  woiiU  l>e  Tequined. 

The  Agency  proposed  Ofyficm  2  for  ^ 
regulation  <tf  fkioride.  in  making  this 
decision,  the  A^ncy  concluded  that 
"based  upon  the  information  available 
at  $his  ttrae,  EPA  beliewes  tha<t  crippling 
skeletal  llvorosis  is  «n -adverse  health 
effect  that  can  be  oaased  by  «cceBsr«e 
amounts  vf  ifluodde  in  dnnking  water, 
and  timt  4  mg/L  is  «he  levd  below  which 
ne  kBMMni  «r  anticipattad  adverse  effect 
oa  henikh  of  persons  occur  and  which 
allows  aa  adaqtiate  BtaFgin  of  safety. 
Thus,  an  BMCL  is  pn^osed  at 4  mg/L" 
(50  FR  .aiMM).  The  AgesiC9r.gtatod  1ktH  it 
now  beheved  that  obieotioniMe 
(moderaite  And  seinae)  dental  ifhiopoais 
is  not  an  adverse  heaUh  cSecit  under  the 
Setfe  Drinldng  Water  Act,  hut  rather  a 
cosmetic  effect  ^^  ivooid  adversely 
affect  ptAdk  welfare  and  it  should  be 
regukited  <ander  fte  NSmVlRs.  Hie 
Agency,  tlierefoie  stated  that  atlhe  time 
of  pnoposal  erf  the  MCL  ior  fiaeride,  it 
planned  4o  prapoae  a  Seoondary  MCL  -aH 
2  ag/L.  The  agency  afae  aotol  that  it 
was  considering  praposingsnonitorrag 
and  public  notificatian  requirements  for 
the  MSDWR  under  sections  1445  and 
1450(a)(lj  T^  the  SDWA  ts  aasiue  -fttat 
the  users  of  public -walteT'Supphes  wfaidi 
ape  Jikely  to  contrabote  to  stadntng  and 
pitting  of  dented  enamd  of  chfl(b«D'will 
be  fully  awane  of  the  ponSbke  effects 
and  the  jnethods  far  Iheir  prevention. 

In  addition,  the  agency  proposed  to 
det^e  the  tempeMtuse  de^ndency  for 
fluoride  ibecauae  it  detesntined  that  then 
were  insufficient  data  to  tqaaatitaMvely 
predict  the  role  €lf  tempecatitre  in 
drinking  water  consm^toa.  Thus,  the 
proposed  RMCL  was  not  jused  on  a 
sliding  teinperatB!«  scale. 


III.  Ej^nsDriBen  ^  nnal  KMCL  and 
Other  RegrijAoBS  Ftopesed  Today 

A.  FiacJRMCL 

Based  on  <t}ie  nformation  snnnarieed 
in  the  Drinking  floater  Criteria  Document 
on  Fluoride  (EPA  1985^,  fte  May  14.  t«R 
proposal  and  aH  comments  on  tha< 
proposal,  the  EPA  is  promolga^ng  ftK 
fluoride  RMCL  «( 4  mg/L.  Hie  legal  and 
tactnal  basis  Ssr 'tfris  ^nal  rale  is 
explained  in  this  section. 

The  SWDA  aafhsrizes  EPA  to 
establish  RMCLs  for  *eadj  contaminant 
which,  in  {#ie  Administrstor'*]  todgment 
.  .  .may  have  any  adverse  «l?ect  on  ^ 
healAi  of  persons."  See  oeefion 
14KfbJ(ll^«).  RMOLs  are  te  be  set  at  a 
level  te  prevent  known  or  anticipated 
adverse  oSects.  The  question  erf  what 
adverse  offerts  are  associated  tti^ 
fluoride  has  keen  a  contreversiei  aspect 
of  this  ndemaking.  In  #«  case  of 
regulating  flaari^  under  the  "SDWA  fte 
EPA  agrees  w#th  flie  Surgeon  Generrf 
that  adverse  health  effects  €rre 
considered  te  be  ifea'fli.  gastpoinlestlnal 
hemoirhfige  or  mftefitm,  arSmilghn. 
end  oripp4ir^  ffaorosis  (Shapiro  1988; 
Koop  MV49  ©r  any  other  effect  which 
resohs  in  functional  impaUaiurt.The 
EPA  agrees  wHh  the  Ssirgeon  General. 
American  Medical  Associe^n,  ^ 
American  Dental  Association.  State  of 
South  Carolina.  ^  Aesociatien  of  State 
and  Terriloria]  Deirtd  IHret^ore,  the 
Association  <)f  State  and  Tenitorial 
Health  ORicials  «id  <he  National 
histitute  for  Dental  Research  (NIDR), 
that  the  evidence  is  inadetpuAe  te 
condude  that  rdenftamnorosis  lis  aa 
advecse  health  eSect 

Regu-ding  -o^er  dental  effects.  'Ate 
BPA  agrees  with  the  Sm^eon  General 
(Koop  19BZ)  and  the  ad  hoc  oomanWee 
headed  \ry  ithe  Oiief  Dent^  Offtoer  of 
the  iU:S.  PifUic  HeaMi  Service  ( Albertini 
et-al.  fSBZ}  that  ibased  apon  Ihe 
available  scientific  4ata  "no  soimd 
evidence  eicists  vAn&i  shows  that 
drinking  water  wMi  the  various 
concentrations  sf  fioroide  foimd 
nsctnrany  in  ptfblk  water  -sappKes  in  tiie 
U.S.  has  any  adverse  effect  on  «hrrta] 
health  as  measmed^tossoffandtion 
and  ieaOk  mortality."  A  dealt  vepoit  on 
an  NIDR  stody  psMrides  aAditioaal 
evideaoe  lo  &at«fIeot  Spedfic^iy. 
Eklundef  ol  (»B«^  obaenwd  Ihat  while, 
as  expeoted,  liwse  was  a  lis^  iacidenoe 
of  dental  fluanwis  lesulting  from  the 
conscanptioB  of  w^er  oentaiBing 
flaoode  at  4  Bg/L.  there  was  no 
evideime  alasy  ciinicsliy  significaDt 
effects  upon  Hit  teeth.  ElPA  noted  ithal 
this  study  was  in  progress  in  the  May  M. 
1985  proposal  and  was  reoeived  as  part 
of  the  conmienta.  it  ivas  aba  drscuMod 
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in  the  hearings  EPA  held.  This  study 
supports  EPA's  statement  in  the 
preamble  of  the  proposed  rule  that  there 
is  no  adequate  evidence  of  chipping, 
cracking  or  loss  of  enamel  associated 
with  fluorosis.  No  evidence  of  loss  of 
function  or  injury  to  the  teeth  was 
received  in  the  comments. 

There  is  inadequate  evidence  to 
conclude  that  dental  fluorosis  leads  to 
psychological  and  behavioral  effects.  An 
independent  panel,  convened  at  EPA's 
request  to  study  the  question  of 
psychological  and  behavioral  effects, 
concluded  that  persons  with  dental 
fluorosis  could  be  at  risk  of  "behavioral 
problems"  as  a  result  of  an  "impaired 
self-image"  or  "loss  of  self-esteem."  In 
particular,  the  panel  believed  that  dental 
fluorosis  would  effect  the  perception  of 
physical  attractiveness.  The  panel  noted 
that  facially  attractive  persons  are 
viewed  as  more  self-confident  and  are 
thought  to  be  more  socially  skilled. 
Persons  who  are  not  perceived  as 
physically  attractive  are  believed  to 
avoid  social  behaviors  requiring 
responsiveness,  be  less  academically 
successful  and  be  more  dissatisfied  with 
their  physical  appearance.  In  some 
cases,  the  panel  beheved  that  this  could 
result  in  psychological  distress  or 
anxiety.  In  addition  to  the  panel  report 
several  persons  have  informed  the 
Agency  that  they  suffered 
embarrassment  and  an  impaired  self- 
image  from  dental  fluorosis  and  that 
they  did  not  want  mottled  or  pitted 
teeth. 

EPA  does  not  believe  that  these 
effects,  impaired  self-image  or  loss  of 
self-esteem  and  resulting  "behavioral 
problem,"  are  significant  enough  to  be 
termed  adverse  health  effects  within  the 
meaning  of  the  SDWA;  there  is  no 
significant  impairment  to  the  functioning 
of  body  or  mind.  This  is  not  to  say  that 
psychological  and  behavioral  problems 
could  never  be  adverse  health  effects. 
EPA  is  only  stating  that  the  particular 
effects  identified  by  the  panel  and 
commenters  are  believed  not  to  be 
adverse  health  effects.  However,  these 
effects  may  be  considered  adverse 
effects  on  public  welfare. 

In  any  event  in  EPA's  view  there  is 
not  sufficient  supporting  scientific 
evidence  that  dental  fluorosis  does  lead 
to  any  psychological  or  behavioral 
effects.  The  panel  recognized  that  its 
conclusions  were  based  upon 
extrapolations  from  research  on  the 
effects  of  physical  characteristics  other 
than  dental  fluorosis;  the  panel  therefore 
recommended  that  research  be 
conducted  to  directly  assess  the  social, 
emotional,  and  behavioral  effects  of 
fluoride  induced  cosmetic  effects. 


EPA  is  setting  RMCLs  for 
contaminants  which  may  have  adverse 
health  effects  and  which  occur  or  are 
likely  to  occur  in  drinking  water. 
Fluoride  at  high  levels  in  drinking  water 
can  cause  crippling  skeletal  fluorosis — 
an  adverse  health  effect — and  fluoride  is 
present  in  a  significant  number  of  public 
water  systems  naturally  and  by 
addition.  It  is  present  at  levels  greater 
than  4  mg/1  in  a  large  number  of  those 
systems  bom  natural  causes.  Therefore, 
EPA  is  promulgating  an  RMCL  and  is 
proposing  elsewhere  in  today's  Federal 
Register  a  National  Revised  Primary 
Drinking  Water  Regulation  for  fluoride. 

EPA  has  concluded  that  a  National 
Primary  Drinking  Water  Regulation  is 
needed  to  protect  against  crippling 
skeletal  fluorosis.  Specifically,  the  EPA 
agrees  with  the  Surgeon  General  that 
crippling  skeletal  fluorosis  is  an  adverse 
health  effect  which  results  from  intakes 
of  fluoride  of  20  mg/day  over  periods  of 
20  years  or  more  (Shapiro  1983;  Koop 
1984)  and  concludes  that  a  fluoride 
drinking  water  concentration  of  10  mg/ 
L,  given  a  2  L  per  day  drinking  water 
consumption  rate,  would  correspond  to 
this  value.  EPA  notes  that  crippling 
skeletal  fluorosis,  rheumatic  attack,  pain 
and  stiffiiess  have  been  observed  in  a 
large  number  of  individuals  in  other 
countries  chronically  exposed  to 
fluoride  in  drinking  water  at  levels  of  10 
mg/L  to  40  mg/L  EPA  believes  that  the 
two  cases  of  crippling  skeletal  fluorosis 
observed  in  the  U.S.  (Goldman  et  al. 
1971;  Sauerbrunn  et  al.  1965)  related  to 
the  consimiption  of  drinking  water, 
provide  additional  justification  that  an 
RMCL  is  needed  to  protect  against 
crippling  skeletal  fluorosis. 

EPA  has  concluded  that  an  RMCL  of  4 
mg/L  which  includes  a  safety  factor  of 
less  than  10  (10  is  normally  used  with 
human  data)  will  provide  protection 
against  crippling  skeletal  flurosis  with 
"an  adequate  margin  of  safety."  This  is 
in  agreement  with  the  conclusion  of  an 
expert  panel  convened  for  the  Surgeon 
General  (Shapiro  1983). 

Although  EPA  has  guidelines  for 
selecting  safety  factors,  each  issue  is 
considered  on  a  case-by-case  basis. 
Typically  the  smaller  the  uncertainty 
concerning  the  health  data,  the  smaller 
the  safety  factor  needed.  In  the  case  of 
fluoride,  EPA  believes  that  the 
uncertainty  concerning  the  levels  at 
which  fluoride  may  present  risks  is 
relatively  small,  thus  justifying  a  smaller 
safety  factor  than  would  be  used  in 
cases  where  the  uncertainty  is  greater. 

The  Agency  has  concluded  that  the 
RMCL  need  not  be  reduced  below  4  mg/ 
L  because  of  the  two  cases  of  crippling 
skeletal  fluorosis  observed  in  the  U.S. 


All  available  evidence  leads  EPA  to 
the  conclusion  that  the  incidence  of ' 
crippling  skeletal  fluorosis  in  the  U.S. 
associated  with  drinking  water  is 
extremely  small:  only  two  cases  of 
crippling  skeletal  fluorosis  have  been 
reported  in  the  U.S.  over  the  decades 
that  scientists  have  examined  the  effects 
of  fluoride  upon  bone  (Hodges  et  al. 
1941;  Leone  e<  al.  1954, 1955. 1960; 
Dinman  et  al.  1976;  Stevenson  and 
Watson  1957:  all  as  discussed  in  EPA 
1985).  In  both  cases,  the  persons  had 
both  higher  levels  of  water  intake  and, 
possibly,  significant  levels  of  fluoride 
from  the  diet  in  that  both  drank  large 
quantities  of  tea  daily.  As  noted  in  the 
next  section,  tea  contains  more  fluoride 
than  many  other  foods.  In  one  case,  the 
fluoride  level  in  the  water  consumed 
was  higher  than  the  final  RMCL.  The 
fact  that  only  two  cases  of  crippling 
skeletal  fluorosis  have  been  observed  in 
the  U.S.  associated  with  the 
consumption  of  drinking  water  provides 
convincing  evidence  that  the  population 
at  risk  at  4  mg/L  is  negligible. 

The  proposal  and  public  comment 
also  addressed  cancer  and  other  effects 
that  have  been  reportedly  linked  to 
fluoride.  EPA  agrees  with  the  Working 
Party  on  the  Fluoridation  of  Water  and 
Cancer  (the  Knox  Report)  which  was 
charged  by  the  Government  of  Great 
Britain  "to  reappraise  the  published  and 
otherwise  available  data  and 
conclusions  on  cancer  incidence  and 
mortality  amongst  populations  whose 
drinking  water  is  either  artifically 
fluoridated  or  contains  high  levels  of 
fluoride  from  natural  sources"  (Knox 
1985).  The  Knox  Report  found  "nothing 
in  any  of  the  major  classes  of 
epidemiological  evidence  which  could 
lead  us  to  conclude  that  either  fluoride 
occurring  naturally  in  water,  or  fluoride 
added  to  water  supplies,  is  capable  of 
inducing  cancer,  or  of  increasing  the 
mortality  from  cancer.  This  statement 
applies  both  to  cancer  as  a  whole,  and 
to  cancer  at  a  large  number  of  specific 
sites." 

With  the  exception  of  crippling 
skeletal  fluorosis,  EPA  also  agrees  with 
the  Surgeon  General  (Koop  1982)  and 
the  ad  hoc  committee  headed  by  the 
Chief  Dental  Officer  of  the  U.S.  Public 
Health  Service  (Albertini  et  al.  1982) 
that  "n»  sound  evidence  exists  which 
shows  that  drinking  with  the  various 
concentrations  of  fluoride  found 
naturally  in  public  water  supplies  in  the 
U.S.  has  an  adverse  effect  on  general 
health."  The  Agency  has  come  to  this 
conclusion  after  careful  consideration  of 
health  evidence  of  carcinogenicity, 
allergic  reactions,  and  the  other  alleged 
health  effects  of  fluoride.  Some  of  these 
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effects  occur  at  much  higher  levels  than 
that  of  the  RMCLs;  other  ejects  are  not 
believed  to  be  associated  with  fluoride. 
The  EPA  Drinking  Water  Criteria 
Document  on  Fluoride  (EPA  1985)  and 
the  Gimments  and  Response  Document 
discuss  these  findings  at  some  length.  In 
addition,  EPA  agrees  with  the  Surgeon 
General  that  "4  times  optimum  in  the 
U.S.  drinking  water  supplies  is  a  level 
that  would  provide  no  known  or 
anticipated  adverse  health  effect  with  a 
margin  of  safety"  (Shapiro  1983;  Koop 
1984]  and  has  therefore  set  the  RMCL  at 
4mg/L  — 

B.  Other  Regulations  Proposed  Today 

Elsewhere  in  today's  Federal  Register. 
EPA  is  proposing  regulations  which  flow 
directly  from  the  final  RMCL  In  a 
separate  notice,  EPA  is  proposing  a 
National  Secondary  Ehinking  Water 
Regulation  for  fluoride  based  on  dental 
fluorosis.  EPA  is  proposing  an  SMCL  at 
2  mg/L  based  on  a  balance  of  the 
beneficial  effects  fo  fluoride  and  the 
occurrence  of  moderate  to  severe  dental 
fluorosis,  an  adverse  effect  on  public 
welfare.  This  action  is  consistent  with 
the  Surgeon  General  and  the 
conclusions  of  an  ad  hoc  committee 
headed  by  the  Chief  Dental  Officer  of 
the  U.S.  Public  Health  Service  who 
concluded  the  following,  respectively: 

•  I  encourage  communities  having  water 
supplies  with  fluoride  concentrations  of  over 
two  times  optimum  to  provide  children  up  to 
age  nine  with  water  of  optimum  fluoride 
concentration  to  minimize  the  risk  of  their 
developing  objectionable  dental  fluorosis 
(Koop  1982). 

•  "That  two  times  the  optimum 
concentration"  approximately  2  mg/L — "be 
used  as  a  guide  as  to  which  communities 
should  consider  fluoride  removal,  since  there 
is  evidence  that  dental  health  benefits  do  not 
significantly  improve  above  that  point 
(Albertini  et  al.  1982  as  quoted  in  Shapiro 
1983). 

In  the  same  notice,  EPA  is  also 
proposing  Interim  and  National  Revised 
Primary  Drinking  Water  Regulations 
with  MCLs  of  4  mg/L  based  on  best 
technology  generally  available 
(considering  cost).  Also  proposed  are 
monitoring,  reporting,  and  recordkeeping 
requirements.  The  basis  of  these  and 
other  regulations  is  explained  in  detail 
in  the  separate  notice. 

IV.  Hiunan  Exposure 

The  May  14, 1985,  Federal  Register 
notice  summarized  the  available 
information  on  the  occurrence  of 
fluoride  in  drinking  water,  population 
exposure  estimates  and  toxicology  data. 
Detailed  information  was  presented  in 
the  Criteria  and  Occurrence  Documents. 
The  following  information  is  intended  to 


very  briefly  summarize  these  dociunents 
which  should  be  consulted  for  details. 

A.  Human  Exposure  to  Fluoride 

Virtually  all  foods  contain  trace 
amounts  of  fluoride — see  Table  1.  The 
health  effects  associated  with  fluoride 
and  the  doses  at  which  they  occur,  are 
based  upon  epidemiology  studies  which 
necessarily  incorporate  dietary 
exposures  to  fluoride.  Thus,  while  food 
can  be  a  significant  source  of  fluoride  in 
unusual  cases,  the  Agency  believes  that 
it  is  unnecessary  to  adjust  the  RMCL 
because  of  dietary  exposure. 

Adequate  data  are  available  to 
estimate  the  daily  intake  of  fluoride  both 
exclusive  of  water — see  Table  2 — and 
due  to  the  consumption  of  water — see 
Table  3. 

Table  1.— Fluoride  Content  of  Various 
Fooos 


Table  1.— Fuxmue  Content  of  Varkxjs 
Fooos— Continued 


Food 


ChMM.. 

autMr„. 


Tm  («v«rag«,dry 

Cutl06 

Cttiw  Irutts 

Noncilfus  fruNs.. 


Caraal*  and  caraal 

pfoducli 
Vegstablm  and  lubare_ 

Bear  and  wina....- ~. 

Sugar.- __ 


Fkiorida  oomant  (ppm) 


WHO  (19701  NAS  (1900) 


142- 


VJjO.. 


0.2to1J 

0.03  to  0.36 

0.11  to  1.32.. 
0.1  to  0.7 


01  to  IX) 

0.07  to  0.24 

(■) 


0.13  to  laz. 

0.4 

(') 

0.2to1A 
0.04  to  OM. 
0.02  to  1.32. 
0.10  to  2a 

0.10  to  3J0. 

0.0  to  aj4. 

0.10  to  0J32. 


■  No  data  piovMad. 

Table  2.— Reported  Daily  Intake  of 
Fluorioe 

[Exdualwa  of  Walar] 


Food 

Fhiondo  oonlsnt  (ppni) 

WHO  (1970) 

NAS  (1960) 

Meats 

0(fai...._ 

Oi  to  M 

23  to  10.1 

0.01  to  7.7. 

(■) 

<0  10  to  24 

Foh _             „ 

5J  to  25.9 

0.7  to  2.0 

Shellfish...      ._         „ . 

(') 

0.00  to  2.05. 

OJO*  to  0.55. 

E99S -         

Souroa 

Catogoryot 

MMduri 

kg) 

WHO  (1970) 

AgaltoS.... -.. 

4I0« 

0.0024  to  0  024. 
0.002  to  0.020. 

7  to  0    _     ..     

0.0019  to  0.019. 

NAS  (1980) _... 

Undanraod  (l»/3).. 
Hndge  and  SmNh 

(1970). 
StogaralaL 

(1900)'. 

10  to  12 

AduH 

AduK 

AduN _ 

0  0016  to  0.016. 
0.0028  to  0.0043. 
0.0043  to  0.0071. 
0  0043  to  0  011 

Young  adi«  mala...., 

0.0043  to  0.0086. 

'  Exdudasal  baveragaa. 


Table  3.— Estiimateo  Intake  of  Fluoride  Relative  to  Drinking  Water 


■SOUTM 


Driniung  water  consumptton  (1  fng/L)~ 

Air  (0.05  (ig/n") u_~_„ 

Food  (from  Table  5) 


Daly  doaa  (mg/ktf 


0X10002 
0.24 


CMd" 


0X»51 

oxnooe 

0.002  to  0.02 


Adutt' 


0.034 
0.00002 

0.0043  to  aoii 


<^: 


•  The  Infant  is  assumed  to  unigh  3.5  kg.  consume  sotoly  0.85  L  of  fonrwla  raconstitutad  tntt)  tap  water,  and  inhata  3.4  m>  a 


The  chiM  is  assumed  to  weigh  33  kg.  drink  1.4.  L  of  tap  water,  and  inhale  15  tn'a  day. 
'  The  adult  is  assumed  to  weigh  70  kg,  drink  2  L  of  tap  water,  and  inhale  23  m>  a  day. 
'  No  vakje  is  bsled  sinca  tt<e  infant's  intake  of  water  is  t>y  tormula  and  is  counted  as  food. 


B.  Temperature  and  Fluoride  Intake 

The  present  MCL  for  fluoride 
estabUshes  the  allowable  concentration 
as  a  function  of  the  average  maximum 
daily  temperature.  The  MCL  ranges  from 
1.4  mg/L  for  public  water  systems 
serving  populations  located!  where  the 
annual  average  maximum  temperature 
is  above  79.3  *F  to  2.4  mg/L  for  systems 
servii.g  populations  located  where 
temperatures  are  below  53.7  'P. 
However,  EPA  has  concluded  that  the 
available  data  are  insufficient  to 
quantitatively  incorporate  temperature 
in  drinking  water  regulations.  This 
conclusion  and  its  bases  are  explained 
in  more  detail  in  the  next  section  and 
the  Comment  and  Response  document. 

V.  Summary  of  Comments  and 
Responses 

EPA  received  over  400  written  public 
comments  on  the  May  14, 1985,  proposal. 
EPA  also  held  two  full  days  of  public 


hearings  in  Washington,  DC.  The 
principal  issue  was  whether  fluoride  in 
drinking  water  posed  adverse  health 
effects.  Many  of  the  comments  from 
citizens  and  citizen's  groups  stated  that 
the  RMCL  should  be  set  at  2  mg/L  or 
lower  because  of  the  many  adverse 
health  effects  alleged  to  be  associated 
with  fluoride.  Many  States  and 
organizations  of  health  professionals 
believed  that  fluoride  in  drinking  water 
causes  no  adverse  health  effects.  The 
comments  addressed  a  wide  range  of 
other  issues  relating  to  the  RMCL.  The 
major  comments  are  summarized  below 
in  the  following  manner 

A.  Public  comments  on  the  three 
major  options  EPA  considered  for  the 
regulation  of  fluoride  and  comments  on 
questions  EPA  raised  in  the  May  14, 
1985  proposal  directly  related  to  these 
options. 

B.  Public  comments  on  certain 
questions  EPA  raised  in  the  May  14. 
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1985  propoMl  not  adcbrcsaed  in  A.  ttbove 
or  elsewhere. 

C.  Other  public  coffiments;  comments 
that  there  were  other  adverse  health 
effects,  e.g.,  oncogenicity,  mutagenicity. 

A  more  detailed  summary  of  the 
comments  and  EPA's  response  to  these 
comments  as  well  as  a  review  of  the 
scientific  papers  submitted  are  provided 
in  the  background  document.  "Summary 
of  Comments  and  Responses  firom  the 
May  14, 1965,  Fluoride  RMCL  ProposaL" 

A.  Public  Comments  to  Options  EPA 
Considered  and  Related  Questions 

The  following  is  a  summary  of  the 
public  comments  and  the  EPA  response 
to  those  comments  deahng  with  the 
three  options  EPA  considered.  In  this 
section,  we  also  address  those  questions 
we  raised  relating  to  these  options. 

Option  1 

Propose  a  Primary  Drinking  Water 
Regulation  based  upon  protection  from 
moderate  and  severe  dental  fluorosis 
and  set  the  RMCL  at  1  or  2  mgA<  as  - 
appropriate. 

Comments.  Relatively  few  comments 
specifically  addressed  this  option  in  any 
detail  or  provided  relevant  data. 

Those  that  specifically  favored  Option 
1  merely  stated  their  view  that  dental 
fluorosis  was  an  adverse  health  effect 
and  an  RMCL  of  1  or  2  mg/L  was 
necessary  to  prevent  dental  fluorosis. 

Those  opposed  to  Option  1  may  be 
divided  into  two  categories.  First,  some 
commenters  believed  that  no  adverse 
health  effects  are  associated  with  the 
consumption  of  fluoride  in  U.S.  drinking 
water  and  thus  Option  2  or  3  would  be 
appropriate.  These  commenters  did  not 
believe  that  dental  fluorosis  itself  was 
an  adverse  health  effect  In  this 
connection,  a  Draft  National  Institute  oS 
Dental  Health  (NIDR)  study  {Eklund  el 
al.  1984)  concerning  dental  fluorosis — 
noted  as  in  progress  in  the  May  14, 1986 
proposal — was  submitted  Various 
dental  parameters  of  the  citizens  of 
Lordsburg  and  Deming,  New  Mexico 
were  compared.  Lordsburg  and  E)eming 
are  very  similar  except  that  the  fluoride 
content  of  Lordsburg  drinking  water — 
approximately  4  mg/L— is  ccmsiderably 
higher  than  the  0.7  mg/L  found  in 
Deming. 

In  the  Eklund  et  al.  (1964)  study,  the 
authors  concluded  that  the  coosumption 
of  drinking  water  containing  4  mg/L  or 
less  does  not  result  in  any  adverse  effect 
upon  the  teeth — e.g.  periodontal 
disease — and  that  tl^  consumption  of 
drinking  water  containing  4  mg/L,  as 
compared  to  0.7  mg/L,  results  in  an 
increase  in  the  level  of  dental  attrition 
(wearing  away  of  the  teeth)  "which  does 


not  appear  to  be  of  any  clinical 
importaacc." 

Second,  another  group  of  commeiHers 
opposed  to  option  1  believed  that  other 
serious  adverse  health  effect»— e.g. 
oncogenicity,  mutagenicity — are 
associated  with  the  consumption  of 
fluoride  in  U.S.  drinking  water  and  thus 
an  RMCL  less  than  1  or  2  mg/L  would  be 
appropriate.  A  large  number  of  studies 
were  submitted  concerning  the  possible 
health  hazards  that  fluoride  may  present 
(many  of  these  had  already  been 
reviewed  by  EPA).  These  studies  have 
been  grouped  by  ^ect — e.g. 
oncogenicity,  mutagenicity — and 
discussed  in  Section  C. 

The  Agency  specifically  requested 
comments  on  whether  moderate  and 
severe  dental  fluorosis  should  be 
considered  adverse  health  effects  or 
whether  they  should  be  considered 
cosmetic  and  aesthetic  effects.  EPA 
asked  whether  dental  fluorosis  should 
be  considered  an  indicator  of  excess 
dosages  of  fluoride  which  may 
potentially  result  in  other  adverse 
effects,  such  as  crippling  skeletal 
fluorosis,  at  sufficient  dosages  and 
duration  of  exposure. 

The  following  comments  were 
received  on  these  questions. 

(1)  Based  on  the  conclusions  of  the 
National  Drinking  Water  Advisory 
Council  (NDWAC),  the  World  Health 
Organization  (WHO)  and  others,  dental 
fluorosis  is  an  adverse  health  effect: 
EPA  should  have  followed  the  advice  of 
the  NDWAC;  (2)  Based  on  the 
information  presented  in  the  May  14, 
1985  proposal,  dental  fluorosis  is  not  an 
adverse  health  effect,  and  (3)  While  a 
number  of  comments  stated  that  dental 
fluorosis  was  a  sensitive  or  was  the 
most  sensitive  indicator  of  flooride 
toxicity,  EPA  received  no  relevant 
information  on  whether  dental  fluorosis 
in  an  individual  progresses  beyond 
cosmetic  effects  to  adverse  health 
effects. 

The  Agency  also  asked  whether 
moderate  and  severe  fluorosis  should  be 
deemed  adverse  health  effects  because 
of  potential  psychological  and 
behavioral  effects.  Several 
commenters — one  based  on  personal 
experience — stated  that  the  potential 
psychological  and  behavioral  effects  of 
moderate  and  severe  dental  fluorosis 
were,  in  their  opinion,  adverse  health 
effects.  Several  other  coounenters  stated 
their  opinion  that  the  psychological  and 
behavioral  effects  that  might  arise  from 
dental  fluorosis  are  not  adverse  health 
effects  per  se. 

EPA  Response.  Based  on  the  Drinking 
Water  Criteria  Document  of  Florida 
(EPA  1985).  the  May  14, 1965  proposal 


and  aB  public  comments,  the  EPA  has 
reached  the  following  conclusions. 

The  Eklund  et  al.  study  (19M) 
provides  objective  evidence  that  dental 
fluorosis  associated  writh  fluoride  levels 
np  to  and  including  4  mg/L  does  not 
have  an  adverse  effect  upon  dental 
health.  This  finding  is  in  agreement  with 
the  ad  hoc  committee  headed  by  the 
Chief  Dental  Officer  of  the  U.S.  Public 
Health  Service  (Albertini  et  al.  1982).    . 
EPA  a^^es  with  the  commenters  that 
stated  that  dental  fluorosis  is  not  an 
adverse  health  effect  in  the  context  of 
the  Safe  Drinking  Water  Act;  EPA 
believes  that  adverse  health  effects,  at 
least  for  fluoride,  should  be  measured 
by  functional  impairment. 

EPA  does  not  believe  that  there  is 
adequate  evidence  to  conclude  that 
moderate  and  severe  dental  fluorosis 
lead  to  psychological  and  behavioral 
effects.  In  any  case,  the  psychological 
and  behavioral  effects  that  are 
speculated  to  be  caused  by  fluoride 
(impaired  self-image)  are  not  known  to 
result  in  function  impairment. 

There  is  no  evidence  to  support  the 
position  that  dental  fluorosis  progresses 
in  an  individual  beyond  cosmetic  effects 
to  any  adverse  health  effects.  EPA  was 
not  aware  of  any  at  the  time  of  proposal 
and  no  new  evidence  on  this  issue  was 
received. 

The  Safe  Drinking  Water  Act  requires 
the  Administrator  to  set  the  RMCL  at  a 
level  which  "in  his  judgment"  results  in 
no  adverse  health  effect.  Therefore,  the 
Act  calls  on  the  Administrator  to  reach 
his  own  conclusions  in  reviewing  the 
health  evidence  and  views  of  others  on 
adverse  health  effects.  While  EPA 
considered  the  advice  of  the  NDWAC 
and  all  other  organizations,  this  advice 
was  weighed  together  with  all  other 
relevant  information  in  reaching  a 
decision. 

In  that  no  adequate  evidence  to  the 
contrary  was  received,  the  EPA 
reaffirms  its  conclusion,  presented  in  the 
proposal,  that  dental  fluorosis  is  not  an 
adverse  health  effect  under  the  SDWA. 
EPA  is  supported  in  this  decision  by  the 
Surgeon  General  (Koop  1982),  and  the 
Chief  Dental  Officer  of  the  U.S.  Public 
Health  Service  (Albertini  et  al.  1982); 
support  for  this  conclusion  was  also 
provided  by  the  American  Medical 
Association,  the  American  Dental 
Association,  State  of  South  Carolina,  the 
Association  of  State  and  Territorial 
Dental  Directors,  the  Association  of 
State  and  Territorial  Health  Officials, 
and  the  National  institute  for  Dental 
Research.  (NDWAC  1982). 
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Option  2 

Propose  a  Primary  Drinking  Water 
Regulation  based  upon  a  determination 
that  crippling  skeletal  fluorosis  but  not 
dental  fluorosis  is  an  adverse  health 
effect  and  set  the  RMCL  at  4  mg/L. 
Propose  a  Secondary  Drinking  Water 
Regulation  to  protect  against  cosmetic 
ejects  of  dental  fluorosis  and  set  the 
secondary  MCL  at  2  mg/L 

Comments.  Those  comments  in  favor 
of  this  option  stated  that  dental  fluorosis 
was  not  an  adverse  health  effect  and 
that  an  RMCL  of  4  mg/L  would  protect 
against  crippling  skeletal  fluorosis  "with 
an  adequate  margin  of  safety". 

Most  of  the  comments  opposed  to  this 
option  can  be  divided  into  the  following 
categories. 

•  Those  who,  based  on  the 
information  presented  in  the  May  14, 
1985  proposal,  concluded  that  the 
fluoride  levels  found  in  U.S.  drinking 
water  are  not  associated  with  an 
adverse  health  effect  and  thus  there  is 
no  need  for  NPDWR. 

•  Those  who  concluded  that,  because 
the  fluoride  levels  found  in  U.S.  drinking 
water  are  associated  with  crippling 
skeletal  fluorosis  and/or  other  adverse 
health  effects — e.g.  oncogenicity, 
mutagenicity,  a  fluoride  RMCL  of  4  mg/L 
provides  an  inadequate  Margin  of 
Safety. 

•  Those  who  concluded  that  the 
toxicity  of  fluoride  is  insufficiently 
characterized  and  thus  the  Agency 
should  wait  until  the  toxicity  of  fluoride 
is  completely  understood  or 
alternatively  wait  until  the  results  of  the 
ongoing  NCI  rat  and  mouse  bioassay  are 
available  before  setting  a  fluoride 
RMCL. 

In  addition,  there  were  a  few 
comments  concerned  with  the  suggested 
secondary  standard.  Those  in  favor, 
implicitly,  stated  that  the  secondary 
standard  was  reasonable  while  those 
opposed  stated  that  it  was  either  too 
costly  or  should  be  left  to  the  discretion 
of  the  States. 

In  the  proposal,  the  Agency  noted  that 
it  believed  that  crippling  fluorosis  is  an 
adverse  health  effect  which  occurs  at 
intakes  of  approximately  20  mg/day  for 
20  years.  EPA  requested  comment  on  the 
data  supporting  this  position  and  the 
safety  factor  the  Agency  has  employed. 

Commenters  pointed  out  that  crippling 
skeletal  fluorosis  has  been  observed  in 
the  U.S.  associated  with  the 
consumption  of  drinking  water 
(Goldman  el  al.  1971;  Sauerbrunn  el  al. 
1965).  These  cases  had  not  been 
identified  by  EPA  prior  to  proposal. 
Specifically,  crippling  skeletal  fluorosis 
was  noted  in  both  a  55  year  old  male 
(Goldman  el  al.  1971)  and  a  64  year  old 


male  (Sauerbrunn  el  al  1965),  who 
drank  large  but  unknown  quantities  of 
drinking  water  over  a  period  of  20  or 
more  years.  The  amount  of  water 
consumed  is  estimated  by  the  EPA  to  be 
6  L  per  day  containing,  respectively, 
somewhere  between  2.4  and  3.5  mg 
fluoride/L  in  one  case  and  between  4.0 
and  7.8  mg/L  in  the  other.  In  addition, 
both  individuals  consumed  large 
quantities  of  tea  daily  (amount 
unspecified]  which  also  contributed  to 
their  fluoride  intake. 

Some  commenters  believed  that  no 
adverse  health  effects  associated  with 
the  consumption  of  fluoride  in  drinking 
water  had  been  observed  in  the  U.S. 
(they  were  presumably  not  aware  of  this 
data). 

Several  commenters  argued  that  a 
larger  safety  factor  should  be  used  by 
the  EPA  in  determining  the  RMCL 

EPA  Response.  Based  on  its  review  of 
the  evidence  as  presented  in  the 
Drinking  Water  Criteria  Document  on 
Fluoride  (EPA  1985).  the  May  14, 1985 
proposal  and  all  public  comments,  the 
EPA  has  reached  the  following 
conclusions. 

Crippling  skeletal  fluorosis  is  an 
adverse  health  effect  which  can  occur 
itom  high  levels  of  fluoride  in  drinking 
water.  Therefore,  the  EPA  agrees  with 
the  Surgeon  General  as  explained  in 
Section  III  (Shapiro  1983:  Koop  1984). 
With  the  exception  of  two  cases  of 
crippling  skeletal  fluorosis  identified  in 
the  U.S.,  crippling  skeletal  fluorosis, 
rheumatic  attack,  pain  and  stiffness 
have  not  been  observed  in  the  U.S. 
However,  these  effects  have  been 
observed  in  a  large  number  of 
individuals  in  other  countries 
chronically  exposed  to  fluoride  in 
drinking  water  at  levels  of  10  mg/L  to  40 
mg/L. 

Crippling  skeletal  fluorosis  has  been 
observed  in  the  U.S.  resulting  in  part 
from  the  consumption  of  large  volumes 
of  high  fluoride  water  (est.  6  L/day)  over 
a  long  period  of  time  (Goldman  el  al. 
1971;  Sauerbrunn  el  al.  1965).  In  one 
report,  no  figures  were  given,  but  the 
examining  physicians  concluded  that 
the  patient  had  "a  lifetime  history  of 
drinking  large  quantities  of  water" 
(Goldman,  el  al.].  In  the  other  report,  the 
patient's  fluid  intake  and  output  was  4 
to  10  liters/24  hour  period;  four  years 
later  a  7  to  8  liter  water  exchange  was 
measured  (Sauerbrum,  el  al.)  He  was 
also  reported  to  have  "  'always'  drank 
excessively  large  quantities  of  water." 
The  Agency  believes  that  an  estimate  of 
6  liters  per  day  intake  is  reasonable 
(and  conservative).  As  noted  below,  6 
liters/day  would  be  unusually  high, 
given  that  average  water  consumption  is 
somewhat  less  than  2  liters/day  and 


over  99.9%  of  the  population  is  beUeved 
to  consume  5.5  liters  or  less. 

It  is  acknowledged  that  these  persons 
also  probably  received  more  fluoride 
than  most  persons  from  their  diet  due  to 
the  consumption  of  quantities  of  tea 
(which  contains  more  fluoride  than 
other  foods).  Because  only  two  cases  of 
crippling  skeletal  fluorosis  have  been 
observed  over  the  decades  this  subject 
has  been  investigated,  EPA  has  . 
concluded  that  the  possibility  of 
crippling  skeletal  fluorosis  associated 
with  drinking  water  in  the  U.S.  is 
extremely  low.  Based  on  this  evidence. 
EPA  concludes  that  crippling  skeletal 
fluorosis  has  been  detected  in  the  U.S. 

EPA  agrees  with  the  Knox  Report  that 
there  is  no  evidence  that  fluoride, 
whether  natural  or  artificially  "added  to 
water  supplies,  is  capable  of  inducing 
cancer,  or  of  increasing  the  mortality 
from  cancer"  (Knox  1985);  other  than 
crippling  skeletal  fluorosis,  EPA  can  find 
no  evidence  adequate  to  conclude  that 
exposiu-e  to  fluoride  in  U.S.  drinking 
water  is  associated  with  other  adverse 
health  effects — e.g.  oncogenicity, 
mutagenicity  (See  Section  C  below). 
While  it  is  always  desirable  to  have 
additional  information,  the  Agency 
.  believes  that  adequate  information  is  at 
hand  to  set  a  fluoride  RMCL  The  EPA  is 
aware  that  there  is  an  ongoing  chronic 
rat  and  mouse  bioassay  designed  to 
measure  the  oncogenic  potential  of 
fluoride.  EPA  will  examine  the  results  of 
this  bioassay  when  it  becomes  available 
to  determine  whether  there  is  any  basis 
for  reconsideration  of  the  RMCL 

EPA  believes  that  an  RMCL  of  4  mg/L 
will  protect  adequately  against  an  effect 
whidi  may  occur  at  a  daily  ingestion  of 
10  mg/L  (more  than  20  mg/day  for  20 
years)  of  fluoride  (the  margin  between 
10  and  4  mg/L  is  the  margin  of  safety). 
Based  on  SDWA  legislative  history,  EPA 
believes  that  an  RMCL  must  protect  the 
U.S.  population  and  those  more 
susceptible  to  adverse  health  effects. 
Based  on  the  calculations  of  the 
National  Academy  of  Sciences  (NAS 
1977).  a  Canadian  Study  (EHD 1982)  and 
EPA's  own  data  base,  the  majority  of  the 
population  consumes  2  liters  of  drinking 
water  each  day,  some  of  it  through 
preparation  of  food,  consumer  prepared 
beverages,  etc.  Some  persons  consume 
more  drinking  water  and  are  therefore 
more  susceptible.  However,  only  an 
extreme  few  consume  amounts  as  high 
as  6  L/day  as  EPA  estimates  the  two 
individuals  did  who  were  afflicted  with 
crippling  fluorosis.  Over  95%  of  the 
population  are  believed  to  consume  4 
liters  per  day  or  less;  over  99%  of  the 
population  are  believed  to  consume  5.5 
liters  or  less  (EHD  1982,  Price  1985).  In 
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addition,  these  persons  may  have 
consumed  more  fluoride  than  an  average 
person  because  of  the  consumption  of 
large  quantities  of  tea.  or  other 
practices.  One  of  the  two  consumed 
water  above  the  RMCL 

EPA  believes  that  an  RMCL  of  4  mg/L 
will  adequately  protect  persons  who 
have  high  water  consumption.  The 
Ageiu:y  believes  that  the  margin  of 
safety  is  adequate  for  these  persons 
based  on  the  lack  of  detection  of 
crippling  fluorosis  in  any  significant 
portion  of  the  population.  Some 
commenters  argued  that  there  may  be 
some  persons  who,  through  their  own 
dietary  practices  consume  enough 
fluoride,  even  when  drinking  water 
levels  are  at  4  mg/L.  to  develop  crippling 
fluorosis.  EPA  does  not  believe  diat  the 
SDWA  requires  protection  by  national 
regolation  of  persons  who.  tlutnigh 
unusual  practices,  may  put  themselves 
at  risk. 

fai  addition,  EPA  has  concluded  that 
a  safety  factor  less  than  10  wiD  provide 
protection  against'crippKng  skeletal 
fluorosis  with  an  adequate  margm  of 
safety.  The  Agency  notes  that  there  are 
other  examples  from  the  Interim 
Regulations  where  safety  factors  smaller 
than  10  were  used  to  set  a  drinking 
%ratcr  MCX;  e.g..  nitrate,  lead,  and 
bariimi. 

Options 

Delete  fluoride  from  the  Primary 
Drinking  Water  Regulations  based  upon 
a  finding  that  levels  of  fluoride  in  U.& 
drinking  water  are  not  associated  with 
any  adverse  health  effects.  Propose  a 
Secondary  MCL  of  2  mg/L  protect 
against  the  cosmetic  effects  of  dental 
fluorosis.  t 

Comments.  While  only  a  few 
comments  specifically  addressed  this 
option,  it  is  clear  that  the  majority  of  the 
comments  were  opposed  to  this  option 
arguing  that  the  fluoride  levels  found  in 
U.S.  drinking  water  are  associated  with 
crippling  skeletal  fluorosis  and  other 
adverse  health  effects — e.g. 
oncogenicity,  mutagenicity — and  thus  a 
fluoride  RMCL  is  clearly  necessary. 

Those  in  favor  of  this  option  argued 
that  since  the  levels  of  fluoride  found  in 
U.S.  drinking  water  do  not  result  in 
crippling  skeletal  fluorosis  or  any  other 
adverse  health  effect,  there  is  no  need 
for  NPDWR.  Many  also  argued  that  the 
economic  cost  of  an  RMCL  is  not 
warranted.  In  addition,  the  suggested 
secondary  standard  was  attacked 
because  it  was  seen  as  either  too  costly 
or  it  was  a  matter  best  left  to  State 
discretion. 

EPAJtesponse.  Because  crippling 
skeletal  fluorosis  is  an  adverse  haalth 
effect  that  can  be  caused  by 


consumption  of  fluoride  in  drinking 
water,  fluoride  is  found  at  significant 
level*  in  a  large  number  of  public  water 
systems,  and  eases  of  crippHng  fluorosis 
have  been  observed  ia  th«  U.S^  EPA 
must  set  an  RMCL  and  NPDWR  under 
the  Act  EPA  is  also  proposing  a 
secondary  MCL  of  2  mg/L  based  aa  a 
balance  oi  the  beneficial  effects  of 
fluoride  and  the  occurrence  of  moderate 
to  severe  dental  fluorosis,  an  adverse 
effect  on  public  welfare,  in  agreement 
with  the  Surgeon  General  and  the 
conclusions  of  an  ad  hoc  committee 
headed  by  the  Chief  Dental  Officer  of 
the  U.S.  Public  Heahh  Service  (Koop 
1982:  Albertini  1982:  Shapiro  1983). 

Under  the  Safe  Drinking  Water  Act. 
cost  of  compliance  with  an  RMCL  is  not 
a  vahd  consideration  in  determiniDg 
whether  there  are  adverse  health  effects 
that  justify  regulation  under  a  NPDWR. 
Compliance  costs  are  relevant  in 
determining  the  MCL.  as  proposed 
elsewhere  in  today's  Feilatal  Register. 

B.  Public  Comments  on  EPA  Questions 

The  Agency  raised  a  number  of 
questions  in  the  May  14, 1985  proposal. 
Several  of  these  questions  have  been 
discussed  earlier  m  this  docmnent  while 
others  are  discussed  in  the  separate 
Federal  Registar  notice  published  today 
which  proposes  an  MCL.  The  following 
is  the  only  question  directly  related  to 
the  RMCL  not  previously  addressed  in 
detail  or  considered  elsewhere. 

Use  of  a  Single  Standard  for  Fluoride 

The  proposed  RMCL  for  fluoride, 
unlike  the  previous  MCL,  is  a  single 
standard  independent  of  temperature. 
The  Agency  songfat  comments  on  its 
proposal  not  to  make  the  fhioride 
standard  temperature  dependent 

Comments.  The  Agency  received 
comments  on  its  proposal  to  issue  a 
single  standard  from  the  National 
Institute  of  Dental  Research,  the  State  of 
Arizona,  and  the  Natin-al  Resources 
Defense  Council.  In  general,  these 
commenters  stated  that  they  were  in 
favor  of  retaining  a  consideration  of 
temperature  in  the  RMCL  The 
commenters.  citing  no  new  data,  stated 
that  the  previously  available  evidence 
for  such  a  dependency  was  considerable 
and  that  the  Agency  had  not  presented 
sufficient  information  to  justify 
abandoning  the  consideration  of 
temperature.  In  particular,  they  stated 
that  the  Canadian  survey  of  tap  water 
consumption  was  not  a  sufficient  basis 
for  going  to  a  single  standard. 

EPA  Response.  The  Agency  has 
concluded  that,  while  tap  water 
consumption  may  be  affected  by  climate 
to  a  limited  degree,  the  available 


evidence  indicates  that  the  effect  does 
not  warrant  adjustment  of  national 
drinking  water  standards  This 
conclusion  is  based  on  more  recent  and 
more  extensive  drinking  water 
information  and  a  reanalysis  of  the 
technical  basis  of  the  current  standard. 

The  current  temperature-dependent 
standard  is  based  on  one  study  Galagon 
et  al.  (1957)  in  which  the  authors  studied 
consumption  of  tap  water  of  children 
over  a  one  year  period  in  a  temperate 
city  (near  Sacramento,  CA).  The  authors 
did  not  attempt  to  survey  any  other 
areas  of  the  country  or  areas  where  the 
temperature  reaches  lower  that  50*. 

Since  the  temperature  dependent 
standard  was  proposed  in  the  early 
1960'8,  EPA  reanalyzed  the  basis  for 
temperature  dependency  on  wluch  the 
Interim  Standard  is  based  and  survejrs 
in  Canada  and  the  U.S.  (EHD 1982.  EPA 
1984a.  Price  1985)  have  become 
available. 

The  Canadian  sarvey  was  limited  in 
its  ability  to  detect  temperature 
dependent  variations  in  tap  water 
consumption  since  the  summer 
temperatures  of  the  locations  surveyed 
averaged  oirfy  70  'F.  However,  the 
survey  reported  that,  for  the  Canadian 
population  as  a  whole,  there  was  little 
or  no  seasonal  or  regional  variation  in 
drinking  water  consumption.  The  survey 
also  ind^ated  that  there  was  no 
seasonal  variation  in  water  consumption 
for  children. 

The  Agency  received  several 
comments  stating  that  the  Canadian 
survey  was  not  sufficient  to  justify 
dropping  the  current  temperature 
dependency.  They  argued  that  the  study 
was  limited  to  late  summer/fall  and  that 
significant  changes  in  consumption 
would  not  be  expected  during  these 
periods.  They  also  argued  that  the 
annual  average  temperature  in  Canada 
was  colder  than  in  the  U.S.  and  should 
not  be  appHed  in  this  country.  They 
noted  that  the  report  merely  speculated 
as  to  the  reasons  for  lack  of  temperature 
dependency  and  did  not  identify  the 
exact  reasons  with  confidence. 
Commenters  noted  that  1984  and  1985 
documents  of  EPA  on  fluoridation  based 
their  advice  on  the  temperature 
dependent  standard  The  Agency 
disagrees  and  believes  that  the 
Canadian  study  demonstrates  that  tap 
water  consumption  does  not  vary  with 
temperature  for  temperatures  below  70 
*F  for  both  adults  and  children.  This 
finding  alone  is  sufficient  to  show  that 
the  effect  of  temperature  on  tap  water 
consumption  is  oon-lineac  for 
temperatures  below  70  *F  and  indicates 
that  the  temperature  relationship  used  in 
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the  current  standard  will  not  accurately 
predict  tap  water  consumption  for 
cooler  areas  of  the  country.  These  data 
also  suggest  that  water  oonsuraption 
may  not  be  tempeFature  <iepeadent  for 
areas  witk -temperatures  above  70  *; 
therefore,  the  Canadian  study,  based  on 
data  from  a  wride  variety  of  areas, 
directly  contradicts  the  Galagan  study 
for  areas  with  tempertures  below  70  *; 
because  die  Galagan  study  and  the 
Canadian  study  overlap  in  temperatures 
studied,  the  results  of  the  entire  study 
are  called  into  question. 

The  Canadian  survey  examined  both 
warm  periods  and  cold  periods  and 
found  that  consumption  did  not  change 
significantly  between  tfie  two.  The  study 
hypothesized  reasons  for  ^e  findings 
but  these  hypotheses  (and  their  validity) 
do  not  affect  the  findings.  Other  EPA 
documents  (not  part  of  this  rulemaking) 
referring  to  fluoridation  are  based  on  the 
existing  MCL  or  to  advisie  systems 
following  engineering  practices  if  they 
wish  to  fluoridate  using  a  temperatiu«- 
dependent  approach. 

In  response  to  comments,  EPA 
analyzed  other  data  on  U.S.  populations 
and  concluded  that  variations  in 
temperatiu«  do  not  appear  to 
significantly  affect  tap  water 
consumption  for  the  U.S.  population  as  a 
whole  (Price  1985,  EPA  1984a.  Walker  et 
al.  1963).  This  data  was  gathered  in 
1977-78  for  the  U.S.  Department  of 
Agriculture  from  around  the  U.S.  over  a 
one  year  period,  selected  to  be 
statistically  representative  of  the 
population  as  a  whole.  These  data  and 
conclusions  are  consistent  with  Ihe 
Canadian  study  in  that  no  significant 
temperature  effects  were  found.  The 
seasonal  variation  for  all  ages  (winter 
verses  summer)  was  reported  to  be  6%, 
see  Table  4.  The  survey  also  reported 
variations  for  four  regions  of  tlwe 
country,  Table  5.  Regional  variations  are 
less  than  15%  and  do  not  appear  to  be  a 
direct  function  of  variations  in 
temperature,  i.e.,  the  southern,  western, 
and  mid-western  regions  consume 
similar  levels  of  tap  water. 

Table  4.— Seasonal  Vawation  of  Average 
Tap  Watcb  Oomsumption.  -For  All  Ages 
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Table  5.— Reqkmal  Variation  of  Average 
Tap  Water  Consumptions.  For  All  Ages 
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Although  children  were  included  in 
the  survey,  it  did  not  report  separate 
seasonal  and  regional  variations  in  tap 
water  consumption  of  children  under  the 
age  of  nine.  The  Agency  concludes  it 
unlikely  that  there  would  be  a 
significant  variation  in  the  consumption 
of  tap  water  in  children  given  the  lack  of 
variation  in  the  population  as  a  whole. 

Further  evidence  for  a  small  seasonal 
variation  in  the  consumption  of  tap 
water  among  cialdren  is  shown  by  the 
lack  of  a  seasonal  variation  among 
individuals  with  high  consumptions  of 
tap  water,  see  Table  6.  As  reported  by 
Galagan  et  al.  (1957),  children  have 
higher  levels  of  tap  water  consumption 
than  adults  on  a  weight  basis.  If 
children's  consumption  of  tap  water  had 
a  greater  seasonal  variation  than  the 
population  as  a  whole,  then  the  upper 
tail  of  the  national  distribution  should 
display  a  higher  seasonal  variation.  As 
shown  in  Table  6  no  such  variation  is 
discemable  at  higher  levels  of 
consumption. 

Finally,  this  conclusion  is  supported 
by  a  limited  survey  of  regional  variation 
in  tap  water  consumption  (Walker  et  al. 
1963).  This  survey  found  little  or  no 
regional  variation  in  childrens  tap  water 
consumption. 

Table  6.— Seasonal  Variation  of  the  Dis- 
tribution OF  Tap  Water  Consumption  in 
THE  U.S.  Population 
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In  addition  to  the  more  recent  survey 
information,  the  Agency  has  reevaluated 
the  technical  basis  of  the  current 
standard.  The  current  optimal  standard 
is  based  on  two  papers,  a  study  by 
Galagan  et  al.  (1^7)  and  a  policy  paper 
by  Galagan  and  Vermillion  (1957).  The 
basis  for  a  temperatnre-dependent 
standard  is  not  a  survey  of  regional  or 
national  variation  of  tap  water 
consumption  but  a  survey  of  seasonal 
variation  at  a  single  metropolitan 
location.  Galagan  et  al.  investigated  tiie 
variation  of  tap  water  consimiption  for  a 
one-year  period  as  a  function  of  weekly 
average  temperatures  for  two 
neighboring  communities  in  CaHfomia. 
The  «urvey  reported  that  tfie  average  tap 
water  consumption  of  a  group  was  a 
linear  function  of  temperature  for  the 
temperature  range  of  50  to  90*  F  (summer 
and  winter  temperatures  of  that 
location)  and  that  tap  water 
consumption  was  approximately  50% 
higher  in  summer  than  winter.  The 
authors  stated  that  the  observed 
relationship  between  temperature  and 
tap  water  consumption  should  be 
limited  to  temperature  between  50T  and 
90T  and  may  not  be  valid  for  areas  with 
different  humidities. 

The  second  paper.(Galagan  and 
Vermillion  1957)  proposed  the  use  of  the 
temperature-tap  water  relationship  as  a 
basis  for  the  modification  of  the  level  of 
fluoride  which  was  considered  to  be 
optimum  for  fluoridating  water  supplies. 
They  also  suggested  that  further  tap 
water  consumption  surveys  may  be 
necessary.  The  optimum  level  of  fluoride 
in  drinking  water  was  defined  as  1  mg/L 
for  communities  in  the  Chicago  area. 

The  Agency  questions  establishing  a 
national  standard  on  a  relationship  from 
data  taken  from  a  single  location  with  a 
limited  population.  The  temperature 
dependency  niggested  by  Gialagan  and 
Vermillion  suggest  a  variation  of  70%  is 
appropriate  for  different  areas.  The  use 
of  a  temperature-tap  water  relationship 
of  this  magnitwde  would  be  vaUd  only  if 
the  relationship  ooohi  be  demonstrated 
to  accurately  predict  contomption  for 
seasonal  periods  and  for  all  regions  of 
the  country.  The  Galagan  study  is  not 
such  evidence  and  EPA  woald  not  now 
set  a  temperature  d^>etideBt  standapd 
based  on  this  study  alone,  if  it  were  the 
only  study  available. 

In  addition,  to  these  technical 
findings.  EPA  notes  fliat  (1)  the  current 
temperoture-dependertt  standard  is 
consistent  wiA  the  finding  that 
consumption  wiU  vary  by  approximately 
70%,  while  the  recent  liata  suggest  fliat  tf 
a  variation  in  conmmiption  exists,  it  is 
on  the  order  of  only  a  few  percent;  (2) 
the  National  Academy  of  Sciences  did 
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not  endorse  temperature  dependency  in 
their  recommendations  on  fluoride;  (3) 
the  WHO,  in  establishing  its 
recommended  standard  for  fluoride,  set 
a  single  level  of  1.5  mg/L.  and  (4)  EPA 
has  not  used  a  temperature  dependent 
standard  for  any  other  contaminant. 

EPA  has  concluded  that,  for  the 
purposes  of  the  regulation  promulgated 
today,  the  recently  developed  evidence 
on  the  temperature  and  regional 
variations  in  tap  water  consumption 
does  not  support  the  need  for  a 
temperature  dependent  national 
drinking  water  standard.  As  noted  in  the 
proposal,  the  Agency  reached  this 
conclusion  based  on  a  reevaluation  of 
the  Galagan  studies  and  the  Canadian 
Survey.  EPA  affirms  this  conclusion  in 
this  final  rule.  The  additional  U.S.  data 
strongly  conflrms  EPA  findings. 

C  Other  Public  Comments 

The  following  is  a  synopsis  of  the 
other  major  issues  raised  by  the 
commenters  and  EPA's  response.  These 
and  other  issues  are  addressed  in  more 
detail  in  the  Comment  and  Response 
document.  EPA  received  many  studies 
and  scientific  abstracts  with  Uie  public 
comments.  Many  of  these  had  already 
been  analyzed  in  the  Drinking  Wafer 
Criteria  Docimient  that  was  made 
available  to  support  the  proposed  rule. 
Oidy  a  few  persons  reviewed  the 
Criteria  document  to  address  EPA's 
review  of  the  studies.  Those  comments 
addressing  EPA's  conclusions  and  those 
that  contained  new  studies  were 
carefully  reviewed  and  discussed  in  the 
Comment  and  Response  Document  and 
in  this  preamble. 

1.  Increased  Fluoride  Exposure. 
Several  comments  stated  that  EPA  had 
failed  to  adequately  take  the  reported 
increases  in  dietary  fluoride  into 
account  in  setting  its  RMCL  A  number 
of  articles  were  submitted  on  this 
subject. 

EPA  Response.  The  Agency  has 
reviewed  the  comments  submitted  and 
supporting  articles  and  agrees  that  for  a 
number  of  reasons  the  total  intake 
(other  than  drinking  water]  of  fluoride  of 
the  general  population  has  increased 
since  the  19408' (Leverett  1982).  This 
increase  is  difficult  to  quantitatively 
estimate  but  is  believed  to  be  much  less 
{<1  mg/L)  than  the  dose  received  from 
consuming  water  at  the  RMCL 

The  Agency  believes,  however,  that 
the  general  population's  increase  in 
fluoride  does  not  result  in  sufficient 
additional  dosages  such  that  individuals 
will  be  under  a  significantly  greater  risk 
of  incurring  skeletal  fluorosis.  Further, 
the  Agency  believes  that  the  RMCL  does 
not  require  an  adjustment  for  increases 
in  flunride  because  the  margin  of  safety 


in  the  proposed  RMCL  is  sufficient  to 
accommodate  the  reported  increases. 

2.  Fluoride  Oncogenicity.  A  significant 
fraction  of  those  who  objected  to 
Options  1,  2  and  3  stated  that  fluoride 
was  oncogenic.  Thirteen  papers  directly 
bearing  on  this  issue  were  received. 
Eleven  of  these  papers  concluded  that 
fluoride  was  oncogenic  (Burk  1981;  Burk 
1985;  Burk  and  Graham  1984;  Bundock  et 
al.  1985;  Taylor  and  Taylor  1965; 
Yiamouyiaimis  and  Burk  1977; 
Yiamouyiannis  1983a;  Yiamouyiannis 
1983b;  Okayasu  et  al.  1985;  Herskowitz 
and  Norton  1963;  Graham  and  Burk 

1984)  and  one  paper  (Grandjean  et  al. 
1985]  concluded  that  it  was  unlikely  that 
fluoride  was  oncogenic.  In  addition,  an 
extensive  and  critical  review  on  the 
epidemiological  evidence  concerning 
this  issue  (and  addressing  most  of  the 
above  studies]  was  provided  which 
concluded  that  there  was  no  evidence 
that  fluoride  in  drinking  water  induces 
cancer  or  produces  an  increase  in 
mortality  due  to  cancer  (Knox  1985). 

EPA  Response.  Many  of  the  studies 
provided  to  EPA  in  the  conunent  period 
had  already  been  reviewed  and  reported 
in  the  Drinking  Water  Criteria  Document 
on  Fluoride  (H'A  1985).  Few 
commenters  addressed  EPA's  review  of 
the  studies  that  are  the  basis  for  EPA's 
conclusion  in  the  Drinking  Water 
Criteria  Document  on  Fluoride  (EPA 

1985)  that  fluoride  did  not  cause  or 
contribute  to  cancer. 

Based  on  the  Drinking  Water  Criteria 
Document  on  Fluoride  (EPA  1985)  and 
the  information  presented  in  and  the 
public  response  to  the  May  14, 1985 
proposal.  EPA  has  concluded  that  there 
is  not  adequate  information  to  conclude 
that  fluoride  presents  a  cancer  risk  to 
humans.  The  Report  of  the  Working 
Party  on  the  Fluoridation  of  Water  and 
Cancer  (Knox  1985)  is  particulariy 
relevant  in  that  the  Working  Party  was 
charged  by  the  Government  of  Great 
Britain  "to  reappraise  the  published  and 
otherwise  available  data  and 
conclusions  on  cancer  incidence  and 
mortality  amongst  populations  whose 
drinking  water  is  either  artificially 
fluoridated  or  contains  high  levels  of 
fluoride  bora  nattu-al  sources."  The 
Working  Party  concluded: 

We  have  found  nothing  in  any  of  the  major 
classes  of  epidemiological  evidence  which 
could  lead  us  to  conclude  that  either  fluoride 
occurring  naturally  in  water,  of  fluoride 
added  to  water  supplies,  is  capable  of 
inducing  cancer,  or  of  increasing  the 
mortality  from  cancer.  This  statement  applies 
Ix)th  to  cancer  as  a  whole,  and  to  cancer  at  a 
large  number  of  specific  sites.  In  this  we 
concur  with  the  great  majority  of  scientific 
investigators  and  commentators  in  this  field. 
The  only  contrary  conclusions  are  in  our 


view  attributable  to  errors  in  data,  errors  in 
analytical  techniques,  and  errors  in  scientific 
logic 

3.  Mutagenicity.  A  large  number  of 
comments  and  scientific  studies  (see 
Response,  below,  for  details)  were 
received  concerning  the  possible 
mutagenicity  of  fluoride.  While  a 
majority  of  the  commenters  concluded 
that  fluoride  is  mutagenic,  the 
conclusions  of  the  studies  conflict.  Some 
studies  concluded  that  fluoride  is 
mutagenic;  other  studies  concluded  that 
fluoride  is  not  mutagenic. 

EPA  Response.  A  detailed  review  of 
the  scientific  studies  dealt  with  in  this 
section  are  presented  elsewhere 
("Summary  of  Comments  and  Responses 
fit)m  the  May  14, 1985  RMCL  Proposal "). 
The  following  is  a  brief  synopsis  of  the 
conclusions  EPA  has  reached 
concerning  these  studies. 

•  Fluoride  was  negative  in  an  Ames 
test  (Martin  et  al.  1979). 

•  Fluoride  was  negative  in  several 
sister  chromatid  exchange  assays  (Ved 
Brat  1984a,  b;  Kram  et  al.  1978). 

•  Fluoride  was  negative  in  a  Rec 
assay  in  bacillis  subtilis  (Kanematsu  et 
al.  1980). 

•  Fluoride  did  not  produce  DNA 
strand  breaks  in  mice  (Skare  et  al.  1985). 

•  Fluoride  was  reported  to  produce  an 
increased  rate  of  chromosomal 
aberrations  in  cultured  human 
leukocytes  (Jachimczak  and  Skotarczak 
1978). 

•  Fluoride  was  reported  to  produce  an 
increase  in  the  frequency  of  both 
morphological  transformations  and 
chromosome  aberrations  in  cultured 
Syrian  hamster  cells  (Tsutsui  et  al. 
1984b]. 

•  Fluoride,  in  a  study  with  serious 
deficiencies,  was  reported  to  produce  an 
antimutagenic  effect  in  human 
leukocytes  when  given  in  combination 
with  Trenimon,  a  known  mutagen 
(Slacik-Erben  and  Obe  1976). 

•  Fluoride  was  antimutagenic  in 
Drosophila  (Vogel  1973);  however, 
others  (MacDonald  and  Luker  1980) 
have  concluded  that  this  antimutagenic 
effect  is  an  artifact. 

•  Fluoride  has  been  reported  as 
having  both  a  positive  (Tsutusi  et  al. 
1964a,  1984b,  1984c;  Tong  1984)  and 
negative  effect  (Skare  et  al.  1985; 
Williams  1984;  Imai  et  al.  1983]  upon 
unscheduled  DNA  synthesis. 

•  Fluoride  has  been  reported  as 
having  both  a  positive  (^iev  and 
Babaev  1983;  Aliev  et  al.  1982;  Mohamed 
and  Chandler  1976  which  was  criticized 
by  NAS  1977  and  Taves  1979;  Mohamed 
and  Chandler  1982)  and  negative  effect 
(Martin  et  al.  1979)  upon  chromosome 
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aberrations  in  the  bone  nwrow  of 
labontoiy  aninuils. 

EPA  cannot  conclude  Ihat  Buoiide 
may  present  a  mutagenic  liazaFd  Xo 
humans.  There  are  several  negative 
studies  and  a  few  positive  »tudies  that 
appear  to  have  been  properly 
conducted;  these  studies  conflict  The 
reasons  why  sevecal  studies  are  not 
deemed  si^iTicaol  and  a  dicussion  of 
the  conflicting  evidence  Is  presented  at 
greater  length  in  the  Comment  and 
Response  Document.  However.  EPA 
cannot  conclude  that  fluoride  may  have 
mutagenic  efTects  on  humans. 

in  reaching  a  decision,  the  EPA  has 
balanced  the  strengths  and  weakness  of 
each  study  and  all  studies  together  to 
detennine  "the  wei^t  of  lire  evidence" 
in  the  Tight  of  the  proposed  EPA 
guidelines  for  nnitagenicTty  ^A  198*b). 
These  guideHnes  define  a  mutagen  as  a 
chemical  snbstance  anraxture  of 
substances  ftat  can  induce  atteratians 
in  the  UNA  of  eiAer  somatic  or  germinBl 
cells,  "ntese  tndnde  point  nratatitms  p*. 
changes  tn  Ae  base  sequence  of  DNA) 
and  structural  or  nranerical  chromosome 
aberratitms.  Stroolaral  aberrations 
include  deficiemnes,  (luplications, 
inversienfl  and  trenstocations. 
Numerical  aberr&tiofw  include -gains  or 
losses  ef  whole  chnTmosomes  or  sets  of 
chromosomes. 

A  qualitative  determination  of  the 
mutagoncity  of  any  com^und  imst 
consider  the  extent,  quality  and 
consitrtency  c€  responses  beariirg  on  an 
agent's  aA^Uity  to  produce  mutagenic 
events.  BecatiM  of  Ike  varta^gfKty  of 
responses  in  tfie  various  te»t  systems, 
limitations  in  the  fforiHy  to  the  ^udies 
evaluated  and  the  lack  of  a  clear  trend 
of  adequate  evidence  deannstrating 
either  a  positive  or  negative  mutagemc 
responte.  an  uneqoivocal  determinattioB 
of  the  muta^xric^y  of  fhioride  cannot  be 
made,  la  that  a  number  of  the  studies 
conflict,  it  woald  be  desipaitle  if  die 
positive  studies  were  vepticsted. 

4.  Hydrogen  Boathag  tff  Fluoride.  A 
number  of  comments,  noting  the 
theoretical  work  of  Enulcy  et  cd.  (1980. 
19&2),  uoncluded  that  tbene  was 
evidence  that  ionic  fluoride  could  Jorm 
strong  hyrlrogen  bonds  wdth  DNA.  It 
was  furfter  postulated  that  this  might 
disrupt  DNA  tbos  leading  to  a  OMttageoic 
or  oacogeaic  respooae. 

EPA  Besponse.  While  it  is  posaiUe 
that  the  work  of  Ejnsley  «/  <U.  (1980, 
1982)  may  offer  an  e)q>lanation  as  to  the 
biocheauatry  of  fluoride,  there  are 
inadequate  data  to  determine  whait 
biological  significaace,  if  any.  shoulfll  be 
assigned  to  these  data.  In  any  case, 
there  are  more  direct  data  on 
mutagenicity  and  oncogenicity  and, 
based  on  a  review  ef  these  data  ^A 


coacludes  that  there  is  aa  ioade^uate 
basis  to  coacktde  that  fluoride  is 
onca^nic  -or  mutagenic 

5.  BioavailahUity  of  Fluoride.  Several 
comments  concluded  tkat  the  fluoride 
normally  fcumdia  hard  water  was  safe 
because  the  caldum  and  or  magnesium 
found  In  bard  water  rendered  the 
fluoride  iosoluble  and  thus  not  available 
for  absorp&oB  (decreased 
bioavailability]. 

EPA  Response.  While  there  Is 
evidence  that  fluorides  administered  as 
a  solid  (an  onlikely  event  in  the  case  of 
drinking  water]  are  absorbed  less  than 
might  be  expected  (roughly  B5%  and  37% 
of  the  fluodde  was  absorbed  &om  solid 
cryofite  and  bone  meal  respectively], 
there  is  no  evidence  that  tfie  hardness  of 
water  vdll  have  an  appreciable  effect 
upon  the  bioavaikbflity  of  fluoride  in 
drinking  water  ^TVHO  "1970}. 

6.  Disease,  Ftuoride  Cottsurrrptioii,  and 
Elttntnatios.  A  nnniber  of  comments 
stated  that  certain  individaals  may.  dne 
to  diseave  or  other  tnJcRown  factors, 
merketfly  [1]  increarse  water  intake  and 
thus  S»e  amoant  of  fluoride  ingested,  or 
(2)  decrease  the  rate  of  fhioritte 
eliminafion.  leading  in  both  cases  to  a 
senutivv  popHfefion  at  increased  rirfc  of 
crippRng  4cdet«l  fluorosis.  Specifican^r 

•  A  nninber  of  comments  stated  Aat 
there  are  diseases — e.g.  <^betes 
insipidus  and  raet&itus— -whkh  result  in 
the  oamumiAioB  <tf  large  quantities  of 
water  which  could  resdt  in  die  ingestion 
of  lai^e  qsantities  of  fluoride  in  h^ 
fluoride  coanmnities. 

•  Sevenl  oaraments  pointed  out  diet 
two  cases  «f  crippling  sioelMal  fluorosis. 
possibly  doe  to  disease,  were  associated 
with  the  otwiBuptwa  of  lai^  quantities 
of  water  [Goldman  et  aJ.  1971; 
SBuerfaraon  etcrf.  tKS).  fSec  also  EPA 
Response:  Qptiaa  2.  above.} 

•  Severai  oooMBents  painted  out  that 
much  more  severe  dentd  (Uein  197S: 
Greenbeig  et  ai.  WJ^  and  son-cripphng 
siaeleCBl  Quomais  ()\moos  and  Dcntadk) 
1972)  than  expected  JMve  been  observed 
in  several  individaais  who  coosomed 
large  volumes  of  water  d^y, 

•  Several  ooannents  pointed  out  that 
the  renal  dearuioe  of  fiuoride  (a 
measure  of  the  ability  of  the  kidney  to 
eliminate  fluoride]  was  aaarkedly 
reduced  in  some  children  with  kidney 
disease  thus  suggestiag  that  more 
fluoride  than  Barmal  may  be  retained  in 
these  cbildiea{Si^e/oy.  1986). 

EPA  Response.  The  Ageacy  agrees 
that  certain  segments  of  the  general 
popttlation  any  be  at  iacraased  nsk 
from  waterborne  fluoride  (EPA  1985J. 
For  example,  polydipsia  aod  polyuria 
associated  with  diabetes  insipidus  aad 
some  forms  of  renal  irapainn«U  may 
result  in  an  excessive  Intake  of  driniuog 


wartar  and  waterltaaie  Swonde.  ?))e 
renal  cleacaoce  of  fluoride  (a  nteasve  af 
the  kidneys  aktbty  to  enorete  fhimside) 
may  be  owrkedly  reduced  ia  some 
patients  with  kidney  disease,  dius 
sugge^iag  that  toon  ihionde  dian 
normal  may  be  retained  in  these 
patients  (Spak  et  ai.,  ISBS.  S(iii£n  and 
Binswanger  1980). 

The  flndiqgs  of  several  investigators 
suggest  that  imhwdnals  witb  renal 
impairment  and  drtnldiig  disorders  (e.g., 
polydipsia]  are  at  increased  risk  of 
developteig  both  skeletal  (not  crippling} 
and/or  dental  fhiOFosis  (Jtmcos  and 
Donaido  1972;  Laigent  eiT  ai.  1951: 
Hanhijarvi  et  ai.  1972;  Oreopouioiis 
1974].  Two  cases  of  cnppling  ^eietal 
fluorosis — associated  with  ^ 
consomptioD  of  lai^  qnantities  of 
drixddng  water — have  been  observed  in 
the  as.  ^^oidraaii  «t  al.  1971; 
Sauerbrunner«/.  SMS).  This  does  not 
mean  that  peofie  with  (kseases  sucli  as 
dialseles  insipidas  are  art  sigraficanlty 
greater  risk  ait  developing  crippling 
skeletal  fluorosis.  Specificaily,  only  two 
cases  of  cripi^ii^  risetetal  fkiorosis 
associated  with  polydipsia  have  been 
observed  in  die  U^  dius  suggestii^  tiiat 
the  mcidenoe  is  very  ae^^ibte. 

Other  data  recency  subnntted  to  the 
Agency  for  review  (Oeenberg  et  al. 
1974;  Klein  1175)  present  case  studies  of 
patiesM  with  nephrogenic  ifiabetes 
insipidas  and  for  whom  fhioridBted 
water  (even  at  0.5  ppm)  is  associated 
with  mild  to  severe  dental  fluorosis. 
However,  dental  fluorosis  is  not 
considered  an  adverse  health  effect 
within  the  meaniog  of  fte  Safe  Drinking 
Water  Act.  No  cripp&ng  skeletal 
fluorosis  was  reported  in  those  studies. 

EPA  can  find  no  evidence  adequate  to 
conclude  that  fluoride  resnhts  in  allengic 
or  idiosyncratic  sensitivity  (See  8 
below]. 

No  data  were  ideolifled  that 
supported  concerns  that  individuals 
with  ardmtis.  fhyroid  impairment 
cancer  or  that  the  fetus,  the  infant,  the 
elderly  the  sick  or  mabiourished  are  at 
risk  due  to  QueridaGoa  of  drinking 
water.  The  Agency  is  unware  of  any 
other  subpopulations  which  are  at 
particular  risk  to  waterborne  fluoride. 

In  conclusion,  the  Agency  is  acutefy 
aware  of  sensitive  subgroups  in  the 
population.  Under  the  SDWA,  EPAis 
charged  with  setting  standards  to 
protect  the  most  sensitive  subgroup  of  a 
population.  The  RMCL  is  established. at 
a  level  at  which  "as  known  or 
anticipated  adverse  effects  on  the  heakh 
of  persons  occur  and  which  allows  an 
adequate  margin  of  safety. '  In  this 
regard,  the  RMCL  was  proposed  at  4 
mg/1  to  protect  against  the  crippling 
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effects  of  skeletal  fluorosis  (EPA  1985). 
The  Agency  feels  that  this  RMCL 
provides  an  adequate  margin  of  safety 
except  in  those  very  extreme  cases 
involving  severely  renally  impaired 
individuals  who  consume  unusually  high 
levels  of  fluoride  due  in  part  to 
polydipsia  and  other  confounding 
factors. 

7.  OsteoscJerosis.  A  number  of 
commenters  argued,  but  provided  no 
new  data  to  the  Agency,  that 
osteosclerosis  is  an  adverse  health 
effect  because  osteosclerosis  is  an  early 
sign  of  crippling  skeletal  fluorosis  and 
that  the  proposed  RMCL  of  4  mg/L  will 
not  protect  against  osteosclerosis. 

EPA  Response.  As  stated  in  the  May 
14, 1985  proposal  and  the  Drinking 
Water  Criteria  Document  on  Fluoride 
(EPA  1985)  and  in  agreement  with  NAS 
(NAS 1977:  NAS  1980).  EPA  agrees  that 
chronic  ingestion  of  high  levels  of 
fluoride  can  result  in  osteosclerosis. 
However,  in  agreement  with  the  Surgeon 
General  (Shapiro  1983;  Koop  1984),  the 
Agency  can  find  no  evidence  that 
fluoride  induced  increases  in  bone 
density,  osteosclerosis,  result  in  bodily 
harm  or  impaired  functioning  of  the 
body.  No  new  evidence  or  argument  on 
this  point  was  received  in  public 
comment.  Therefore,  the  EPA  reaffirms 
its  conclusion  that  fluoride  induced 
osteosclerosis  is  not  an  adverse  health 
effect  within  the  meaning  of  the  SDWA. 

8.  Other  Toxic  Effects.  A  number  of 
comments  provided  studies,  that  in 
some  cases  were  new  to  the  Agency, 
which  concluded  or  suggested  that 
exposure  to  fluoride  may  result  in  one  or 
more  of  the  following  toxic  symptoms: 

•  Sensitivity  and  or  allergic  effects 
(See  EPA  response,  below,  for  studies) 

•  Effects  on  collagen  (Uslu  (1983) 

•  Enzyme  inhibition  (Sulivan  and 
Knobelsdorff  1962;  Manocha  et  ol.  1975) 

•  Gilberts  Disease — 
hyperbilirubinemia.  (Lee  1982) 

•  Kidney  stones  and  or  damage 
(Manocha  et  al.  1975;  Summers  and 
Kietzer  1975) 

•  Fluoride  crosses  the  placenta 
(Feltman  and  Kosel  1961;  Hudson  et  al. 
1967) 

In  addition,  while  no  new  information 
was  provided,  a  number  of  comments 
concluded  that  exposure  to  fluoride 
results  in  one  or  more  of  the  following 
toxic  effects: 

•  Teratogenic  effects. 

•  Reproductive  effects. 

•  Thyroid  effects. 

•  Cardiovascular  effects. 

•  Stunting  of  growth. 

•  Other  effects. 

EPA  Response.  EPA  has  reached  the 
following  conclusions  regarding  these 
studies: 


In  order  to  establish  that  exposure  to 
a  substance  in  drinking  water  results  in 
sensitivity  and  or  allergic  effects,  certain 
criteria  must  be  met.  including 
(Goldstein  et  al.  1974): 

•  A  double-blind  study  in  which 
neither  the  experimenter  nor  the  patient 
knows  the  identity  of  the  substance 
tested  (test  compounds  or  placebo)  and 
thus  the  potential  for  experimental  bias 
is  minimized. 

•  Chemical  characterization  of  the 
substance  tested  so  that  any  positive 
response  is  due  to  the  substance  of 
interest — i.e.  flouride — and  not  due  to 
some  unrelated  chemical. 

•  Use  of  adequate  sample  size  and 
methods  of  statistical  analysis. 

•  The  study  must  be  relevant  to  the 
consimiption  of  drinking  watei^-e.g. 
both  a  relevant  fluoride  concentration 
and  route  of  exposure  should  be  used. 

The  case  studies  reported  by  Feldman 
(1983).  Petraborg  (1974, 1977)  and 
Waldbott  (1980)  did  not  employ  double- 
blind  techniques  and  thus  the  objectivity 
and  conclusions  of  these  studies  are 
questionable.  As  case  reports,  these 
studies  do  not  lend  themselves  to 
statistical  analysis.  Also,  since  chemical 
characterization  was  lacking,  a  true 
cause-effect  relationship  could  not  be 
established.  The  study  by  Feldman  and 
Kosel  (1961)  is  also  inadequate  to  draw 
conclusions  concerning  sensitivity  to 
fluoride.  This  study  was  designed  to 
investigate  placental  transfer  of  fluoride. 
However,  the  authors  did  not  present 
the  details  of  their  findings  on  fluoride 
sensitivity.  Neither  sample  size, 
incidence  of  adverse  effects  nor 
methods  of  statistical  analysis  were 
described. 

WHO  (1970)  has  expressed  doubt  that 
true  sensitivity  to  fluoride  exists: 
billions  of  people  worldwide  are 
regularly  exposed  to  fluoride  through  tea 
drinking  yet  no  subpopulation  that  is 
sensitive  to  fluoride  has  been  identified. 
In  addition,  there  should  have  been 
more  reports  of  adverse  effects  in  the 
studies  in  which  fluoride  tablets  were 
given  to  school  children  (at  least  10,000 
children  by  1967.  mainly  in  Switzerland) 
(O'Meara  1968).  While  methoxyflurane 
anesthesia  typically  increases  serum 
fluoride  levels  by  30-50  times  normal 
(Fry  et  al  1973).  n(S  cases  of  fluoride 
intolerance  have  been  identified  in  the 
12  million  patients  estimated  to  have 
received  methoxyflurane  (NAS-NRC, 
1971). 

Thus,  in  agreement  with  WHO  (1970) 
and  NAS  (1977).  the  EPA  finds  that  there 
is  inadequate  evidence  to  conclude  that 
exposure  to  fluoride  in  drinking  water 
results  in  sensitivity  and/or  allergic 
effects. 


•  The  available  data  are  indequate  to 
conclude  that  exposure  to  fluoride  in 
drinking  water  results  in  adverse  effects 
(Uslu  1983). 

•  While  a  number  of  enzymes  are 
inhibited  by  fluoride  under  in  vitro 
conditions,  there  is  no  convincing 
evidence  (Sullivan  and  Knobelsdorff 
1962:  Manocha  et  al.  1975)  that 
significant  enzyme  inhibition  associated 
with  fluoride  in  U.S.  drinking  water 
occurs  in  humans:  however,  even  if  such 
were  the  case,  there  is  no  evidence  to 
suggest  that  such  inhibition  leads  to 
some  adverse  health  effect  not 
previously  identified  — i.e.  crippling 
skeletal  fluorosis. 

•  The  conclusion  that  fluoride  crosses 
the  placenta  or  in  to  be  found  in  the 
placenta  (Feltman  and  Kosel  1961; 
Hudson  et  al.  1967],  or  any  other  tissue, 
is  irrelevant,  because  no  adverse  health 
effect  is  related  to  this  presence  of 
fluoride.  There  is  no  evidence  that 
exposure  to  fluoride  in  U.S.  drinking 
water  is  associated  with  injury  to  the 
mother,  fetus  or  placenta. 

•  Lee  (1982)  has  suggested  that 
Gilberts  Disease,  "a  benign 
constitutional  liver  disorder",  may  be 
associated  with  exposure  to  relatively 
low  levels  of  fluoride  (0.9-1.2  mg/L)  in 
drinking  water.  However.  Lee  (1982) 
stated  that  these  data  are  "of  heuristic 
value"  and  further  work  is  needed 
before  a  determination  can  be  made  that 
flouride  in  drinking  water  is  or  is  not 
associated  with  Gilberts  Disease — 
hyperbilirubinemia  (Lee  1982).  EPA 
agrees  that  additional  research  is 
needed  in  this  area  before  these 
associations  can  be  concluded. 

•  While  high  levels  of  fluoride — 100 
mg/L— can  result  in  kidney  damage 
(Hodge  and  Smith  1965,  as  discussed  in 
EPA  1985),  there  are  no  human  or 
experimental  animal  data  adequate  to 
conclude  that  exposure  to  fluoride  in 
U.S.  drinking  water  leads  to  renal 
toxicity.  In  addition,  there  are 
inadequate  data  to  conclude  that 
exposure  to  fluoride  in  U.S.  drinking 
water  (Summers  and  Keitzer  1975)  lead 
to  the  development  of  kidney  stones. 

Based  on  the  Drinking  Water 
Criteria  Document  on  Fluoride  (EPA 
1985),  the  public  comments  and  the  EPA 
response  to  those  comments,  the  EPA 
has  determined  that  there  is  inadequate 
evidence  to  conclude  that  exposure  to 
fluoride  in  U.S.  drinking  water  is 
associated  with  any  of  the  following 
toxic  effects: 

•  Teratogenic  effects, 

•  Reproductive  effects, 

•  Thyroid  effects, 

•  Cardiovascular  effects,  and 

•  Stunting  of  growth. 
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9.  Fluoridation.  A  large  number  of 
conunents  objected  to  the  fluoridation  of 
drinking  water. 

EPA  Response.  Fluoridation  is  not 
within  the  scope  of  the  May  14. 1985 
proposal  nor  is  it  within  the  purview  of 
the  SDfWA.  In  response  to  the 
comments,  EPA  notes  that  fluoridation 
is  a  matter  of  State  and  local  authorities. 
The  SDWA  prohibits  EPA  from  requiring 
the  addition  of  any  substance  for 
preventative  healUi  care  purposes 
unrelated  to  contamination  of  drinking 
water  (including  fluoride).  SWDA 
Section  W12(b)(6). 

Because  the  RMCL  is  set  at  4  mg/L 
and  fluoridation  is  practiced  at  levels  of 
0.7-1.4  mg/L,  fluoridation  is  not 
expected  to  be  affected  by  this 
regulation.  EPA  is  not,  by  this  final 
regulation,  endorsing  fluoridation  or 
fluoridation  at  a  higher  level.  However, 
there  is  no  evidence  adequate  to 
conclude  that  water  fluoridated  at  0.7- 
1.4  mg/L  presents  any  health  hazard. 

The  NIPDWR  include  the  following 
statement  "Fluoride  at  optimum  levels 
has  been  shown  to  have  beneficial 
effects  in  reducing  the  occurrence  of 
tooth  decay."  The  purpose  of  including 
this  statement  in  the  regulation  was  to 
clarify  any  perceived  conflicts  between 
the  beneficial  effects  at  fluoride  and 
potential  adverse  health  effects  of 
higher  levels. 

10.  Response  to  South  Carolina 
Petition.  Many  commenters  stated  that 
the  allowable  fluoride  levels  should  not 
be  raised  to  minimize  possible  high 
costs  of  controlling  fluoride  in  such 
states  as  South  Carolina  where  fluoride 
is  naturally  high.  These  persons 
believed  that  the  RMCL  was  being 
raised  to  grant  economic  relief  in 
response  to  South  Carolina's  petition 
and  lawsuit  and  was  not  properly  based 
on  health  concerns. 

EPA  Response.  The  RMCL  is  based 
only  on  health  considerations  and  is  not 
being  raised  to  grant  economic  relief. 
While  the  South  Carolina  petition 
requested  that  the  fluoride  regulations 
be  deleted  as  a  NPDWR,  the  subsequent 
lawsuit  only  set  a  schedule  for  these 
proposals  and  flnal  rules.  EPA  did  not 
agree  to  raise  the  level  in  response  to 
South  Carolina's  actions;  this  regulation 
is  based  on  the  Agency's  evaluation  of 
adverse  health  effects  and  the  levels 
necessary  to  protect  against  them. 

VL  Effective  Date 

The  final  RMCL  is  effective  December 
16, 1985.  As  explained  above,  an  RMCL 
is  only  a  health  goal  used  by  EPA:  public 
water  systems  are  not  required  to  meet 
the  RMCL.  States  are  not  required  to 
adopt  the  RMCL  to  retain  primacy. 
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two  public  dockets  (i.e..  RMCL 
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docket)  are  available  to  the  public  and 
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Water  Regulations  Docket  Manager  for 
access. 
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VIII.  Regulatory  Analyses 

The  proposal  of  an  RMCL  is  different 
than  the  proposal  of  an  MCL  in  that  an 
RMCL  is,  by  law,  to  be  based  only  on 
health  and  safety  considerations  while 
an  MCL  takes  feasibility  and  cost  into 
consideration.  Therefore,  this  RMCL 
proposal  notice  does  not  include  an 
analysis  of  the  economic  impact  of 
various  possible  MCLs.  However,  the 
Agency  has  analyzed  the  probable 
impact  of  the  various  alternatives,' and 
this  is  reported  in  the  MCL  proposal. 

The  economic  impact  assessment 
includes  an  analysis  of  the  impact  of  the 
various  alternatives  on  the  water  supply 
industry  vis-a-vis  capital  costs  of 
technology,  operating  and  maintenance 
costs  and  the  feasibility  of  fmancing 
new  treatments.  Additionally,  impact  on 
the  consumer  and  on  the  nation  as  a 
whole  is  presented. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  action  does  not  constitute 
a  "major"  regulatory  action  because  it 
will  not  have  a  major  flnancial  or 
adverse  impact  on  the  community  and  it 
is  a  non-enforceable  regulation.  This  • 
regulation  was  submitted  to  OMB  under 
Executive  Order  12291. 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seg.,  I  certify  thgt  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 


entities.  This  action  will  have  no 
economic  impact  in  and  of  itself  because 
this  is  a  non-enforceable  health  goal. 

This  rule  contains  no  information 
collection  requirements  under  the 
provision  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  141 

Chemicals,  Intergovernmental 
relations.  Fluoride.  Reporting  and  record 
keeping  requirements.  Water  supply. 

Dated:  October  30, 1985. 
Lee  M.  Thomas, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Part  141  of  Title  40.  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

PART  141— NATIONAL  INTERIM 
PRIMARY  DRINKING  WATER 
REGULATIONS 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g-l.  300g-3,  300i-4. 
and  300J-9. 

2.  Section  141.51  is  added  to  read  as 
follows: 

§  141.51    Recommended  Maximum 
contaminant  levels  for  inorganic 
contaminants. 

(a)  [Reserved] 

(b)  RMCLs  for  the  following 
contaminants  are  as  indicated: 


Contanwiant 

RMCL 
m  mg/ 

(1)  Fhionde 

4.0 

(2)  (Resefved] 

[FR  Doc.  85-26646  Filed  11-13-85:  8:45  am] 

BILUNG  COOC  6S60-50-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141, 142,  and  143 
(WH-FRL-2913-«(a)l 

National  Prhnary  Drinking  Water 
Regulations;  Fluorida 

AGENCY:  Environmental  Protectioa 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  notice  proposes  Bve 
actions  regulating  fluoride  in  drinking 
water  systems  under  the  Safe  Drinking 
Water  Act  (SDWA)  (42  U.S.C.  300f  et 
seq.).  First.  EPA  proposes  to  amend  the 
existing  National  Interim  Primary 
Drinking  Water  Regulation  (NIPDWR  or 
Interim  Regulation)  to  set  a  Maximum 
Contaminant  Level  (MCL)  of  4.0  mg71. 
Second,  the  Agency  is  proposing  to 
establish  a  National  Revised  Primary 
Drinking  Water  Regulation  (NRPDWR  or 
Revised  Regulation)  to  set  an  MGL  of  4J) 
mg/l,  which  would  become  effective  18 
months  after  it  is  promulgated 

This  proposed  amendment  to  the 
Interim  Regulation  and  proposed 
Revised  Regulation  are  based  on  a 
Recommended  Maximum  Contaminant 
Level  (RMCL)  of  4  mg/l  promulgated 
elsewhere  in  today's  Federal  Register. 
The  RMCL  is  a  non-enforceable  health 
goal.  Interim  and  Revised  Regulations 
are  enforceable  standards  for  the 
protection  of  public  health. 

Third,  the  EPA  is  proposing  that  no 
variances  from  the  fluoride  MCLs  be 
available.  Exemptions,  would  still  be 
available  for  systems  that  could  not 
comply  for  compelling  reasons 
(including  economic  factors). 

Fourth,  a  National  Secondary 
Drinking  Water  Regulation  (NSDWR  or 
Secondary  Regulation)  is  proposed 
today  with  a  Secondary  Maximum 
Contaminant  Level  (SMCL)  of  2.0  mg/l. 
Secondary  Regulations  are  non- 
enforceable  federal  guidelines  for  the 
protection  of  public  welfare.  Fifth,  EPA 
is  proposing  monitoring,  reporting,  and 
notification  regulations  to  support  these 
rules. 

DATES:  Written  comments  should  be 
submitted  December  30, 1985.  A  public 
meeting  will  be  held  in  Washington, 
D.C.  on  December  18, 1985.  beginning  at 
9:00  am  in  Room  3906,  EPA,  401  M  Street 
SW..  Washington,  DC.  Comments  on 
this  notice  relating  to  the  RMCL  or 
adverse  health  effects  of  fluoride  are  not 
appropriate. 

ADDRESSES:  Send  written  comments  to: 
Comment  Clerk,  Fluoride  MCL,  Criteria 
and  Standards  Division,  Office  of 
Drinking  Water  {WH-550),  U.S. 


Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460.  The 
public  comments,  supporting  documents 
for  this  proposed  rulemaking,  and  a 
copy  of  the  index  to  the  public  docket 
are  available  for  review  during  normal 
business  hours  at  the  EPA.  Room  2904 
(rear).  401  M  Street.  SW.,  Washington. 
DC  20460.  It  is  requested  that  dhyone 
plaiming  to  attend  the  public  meeting 
(especially  those  who  plan  to  make 
statements)  register  in  advance  by 
calling  or  writing  Mrs.  Nancy  Dillon  at 
(202)  382-3022,  EPA,  (WH-550).  401  M 
Street.  SW..  Washington.  DC  2046a 

Persons  planning  to  make  statements 
at  the  hearing  are  encouraged  to  submit 
written  copies  of  their  remarks  at  the 
time  of  the  meeting. 

A  complete  copy  of  the  public  docket 
is  available  for  inspection  and  by 
contacting  Mrs.  Nancy  Dillon. 

Supporting  documents  cited  in  Section 
XI  will  be  available  for  inspection  at  the 
above  address  in  Room  2904  (rear)  in  the 
Public  Information  Reference  Unit  and 
at  the  Drinking  Water  Supply  Branch 
Offices  in  EPA's  Regional  Offices  at  the 
addresses  listed  below. 
L  JFK  Federal  Bldg..  Boston.  MA  02203. 

Phone:  (817)  223-6486.  Jerome  Healy. 

II.  26  Federal  Plaza,  Room  824,  New 
York,  NY  10278.  Phone:  (212)  264-1800 
Walter  Andrews. 

III.  6th  &  Walnut  Streets.  Miiladelphia. 
PA  19106.  Phone:  (215)  597-0873. 
Bernie  Sarnowski. 

rV.  345  Courtland  Street  Atlanta,  GA 

30365.  Phone:  (404)  881-3781.  Robert 

Jourdan. 
V.  230  S.  Dearborn  Street  Chicago.  IL 

60604.  Phone:  (312)  886-6176,  Joseph 

Harrison. 
VL  1201  Elm  Street  Dallas,  TX  7527a 

Phone:  (214)  767-2620,  James  Graham. 
VIL  726  Minnesota  Ave..  Kansas  City. 

KS  66101.  Phone:  (913)  234-2815, 

Gerald  R.  Foree. 

VIII.  1860  Lincoln  Street,  Denver,  CO 
80295.  Phone:  (303)  293-1413,  Marc 
Alston. 

IX.  215  Fremont  Street.  San  Francisco. 
CA  94105.  Phone:  (415)  974-8076, 
Leslie  Ragles 

X.  1200  Sixth  Avenue,  Seattle,  WA 
98101.  Phone:  (206)  442-1225.  Jerry 
Opatz. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Joseph  A.  Cotruvo,  Ph.D.. 
Director,  Criteria  and  Standards 
Division.  Office  of  Drinking  Water 
(WH-550),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460,  (202)  382-7575. 
SUPPLEMENTARY  INFORMATION; 

I.  Statutory  Requirements  and  Background 

Information 

II.  Proposed  MCL  for  Revised  Regulation 

III.  Amendment  to  the  Interim  Regulation 


IV.  Variances  and  Exemptions  from  the 

Fluoride  MCL 

V.  Proposed  SMCL 

VI.  Public  Notification 

VII.  Reporting  Requirements 

VIII.  Compliance  Monitoring  Requirements 

IX.  Effective  Dates 

X.  Economic  Assessment 

XI.  References  and  Public  Docket 
Xn.  Request  for  Public  Comments 
Appendix  A 

L  Statutory  Requirements  and 
Background  Infonnation 

Today's  action  is  part  of  a  series  of 
efforts  by  EPA  which  will  lead  to  the 
establishment  of  new  standards  for 
fluoride.  This  section  presents  the 
statutory  framework  of  the  action  and 
the  historical  development  of  fluoride 
regulations. 

The  Safe  Drinking  Water  Act 
("SDWA"  or  "the  Act"),  in  Section  1401. 
requires  EPA  to  establish  national 
primary  drinking  water  regulations 
(NroWR)  which  (1)  apply  to  public 
water  systems;  (2)  specify  contaminants 
which,  in  the  judgment  of  the 
Administrator,  may  have  any  adverse 
e^ect  on  the  health  of  persons;  and  (3) 
specify  for  each  contaminant  either  (a) 
an  MCL  or  (b)  a  treatment  technique. 
See  Section  1401(1).  42  U.S.C  300f.  A 
treatment  technique  requirement  would 
only  be  set  if  "it  is  not  economically  or 
technologically  feasible"  to  ascertain 
the  level  of  a  contaminant  in  drinking 
water.  Id. 

The  SDWA  includes  provision  for 
Interim  and  Revised  Primary  Drinking 
Water  Regulations.  See  Section  1412.  42 
U.S.C.  §  300g-l.  An  interim  Regulation 
for  fluoride,  containing  an  interim  MCL 
of  1.4-2.4  mg/l,  depending  on  ambient 
local  temperatures,  was  promulgated  in 
1975  (40  FR  59566.  December  24, 1975). 
Interim  Regulations  must  protect  health 
to  the  extent  feasible  using  "generally 
available  technology"  (taking  costs  into 
consideration]  on  Uie  date  of  enactment 
(December,  1974). 

Revised  Regulations  are  to  be 
developed  in  two  steps:  First,  EPA  is  to 
establish  Recommended  Maximum 
Contaminant  Levels  (RMCLs)  and  then 
establish  Revised  MCLs  as  close  to  the 
RMCLs  as  feasible.  RMCLs  are  non- 
enforceable  health  goals.  An  RMCL  is  to 
be  set  at  a  level  which,  in  the 
Administrator's  judgment,  "no  known  or 
anticipated  adverse  effects  on  the  health 
of  persons  occur  and  which  allow  an 
adequate  margin  of  safety."  section 
1412(b)(1)(B).  RMCLs  have  no  direct 
legal  impact  on  public  water  systems  or 
the  public:  their  only  purpose  is  to  serve 
as  a  goal  for  the  MCL 

MCLs  are  the  enforceable  standards. 
Under  the  Revised  Regulations,  MCLs 
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must  be  set  as  close  to  RMCLs  as  is 
feasible  "with  the  use  of  the  best 
techonology.  treatment  techniques  and 
other  means,  which  the  Administrator 
finds  are  generally  available  (taking 
costs  in  consideration)."  Section 
1412(b)(3).  The  bases  for  Revised  MCLs 
are  different  from  Interim  MCLs:  Interim 
MCLs  are  set  based  on  generally 
available  technology  as  of  1974;  Revised 
MCLs  are  set  based  on  best  generally 
available  technology  existing  at  the  time 
of  promulgation  of  the  Revised 
Regulations. 

An  Advance  Notice  of  Proposed 
Rulemaking  was  issued  for  fluoride  and 
other  contaminants  of  October  5, 1983 
(48  PR  45502. 45514).  An  RMCL  for 
fluoride  was  proposed  on  May  14, 1985 
(50  PR  20164).  A  final  RMCL  of  4.0  mg/1 
is  promulgated  elsewhere  in  today's 
Federal  Register.  This  notice  proposes 
an  MCL  of  4.0  mg/1  for  the  Interim  and 
Revised  Regulations. 

Section  1412(a)(1)  states  that  the 
Interim  Regulations  may  be  amended 
from  time  to  time.  The  Agency  is 
proposing  to  raise  the  Interim  MCL  for 
fluoride  to  the  level  of  the  proposed 
Revised  MCL  If  left  unchanged,  the 
existing  Interim  Regulation  for  fluoride 
would  remain  in  effect  until  superseded 
18  months  after  the  Revised  Regulation 
is  promulgated.  SDWA  section 
1412(b)(5).  To  avoid  the  result.  EPA  is 
proposing  to  amend  the  Interim  MCL  to 
the  same  level  as  the  proposed  Revised 
MCL  A  final  amended  Interim  MCL 
would  be  promulgated  at  the  same  time 
as  the  Revised  MCL  and  would  be 
effective  30  days  after  promulgation. 

National  Secondary  Drinking  Water 
Regulations  (NSDWR)  (Section  1412(c)) 
are  also  authorized  under  the  SDWA.  A 
National  Secondary  Drinking  Water 
Regulation  is  defined  in  Section  1401(2) 
as  "a  regulation  whidi  applies  to  public 
water  systems  and  which  specifies  the 
maximum  contaminant  levels  which,  in 
the  Judgment  of  the  Administrator,  are 
requisite  to  protect  the  public  welfare." 
The  NSDWR  "may  apply  to  any 
contaminant  in  drinking  water  (A) 
which  may  adversely  affect  the  odor  or 
appearance  of  such  water  and 
consequently  may  cause  a  substantial 
number  of  persons  served  by  the  public 
water  systems  providing  such  water  to 
discontinue  its  use.  or  (B)  which  may 
otherwise  adversely  affect  the  public 
welfare."  NSDWR  are  not  federally 
enforceable.  Secondary  Maximum 
Contaminant  Levels  (SMCLs)  were 
established  in  1979  for  12  parameters. 
(44  FR  42196,  July  19, 1979).  Today,  EPA 
is  proposing  an  SMCL  of  2.0  mg/1  for 
fluoride. 

States  may  assume  primary 
enforcement  responsibility  (primacy)  for 


public  water  systems  under  the  SDWA. 
Section  1413.  To  assume  primacy.  States 
must  adc^  drinking  water  regulations 
that  are  no  less  stringent  than  EPA's 
National  nimary  Drinking  Water 
Regulations  and  other  supporting 
authority.  See  SDWA  section  1413(a),  42 
U.S.C.  300g-2(a).  States  must,  therefore, 
adopt  EPA's  MCLs  but  need  not  adopt 
the  SMCLs  or  RMCLs  to  assume  m- 
retain  primacy. 

Monitoring  requirements  are 
addressed  in  section  1401(1)(D),  in 
which  it  is  stated  that  die  primary 
drinking  water  regulations  are  to 
contain  "criteria  and  procedures  to 
assure  a  supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels;  including 
quality  control  and  testing  procedures  to 
insure  compliance  with  such  levels 
.  .  .  ."  SDWA  section  1401(D).  42  U.S.C. 
300f(l)(D).  bi  addition,  section  1445 
states,  "every  person  v^o  is  a  supplier 
of  water  .  .  .  shall  establish  and 
maintain  such  records,  make  such 
reports,  conduct  such  monitoring  and 
provide  such  information  as  the 
Administrator  may  reasonably  require 
by  regulation  to  assist  him  in 
establishing  regulations, ...  in 
evaluating  the  health  risks  of 
unregulated  contaminants  or  in  advising 
the  public  of  such  risks."  SDWA  section 
1445(a),  42  U.S.C  30(^(a).  Section  1450, 
42  U.S.C  aoOj-O,  authorizes  tiie  EPA  to 
promulgate  such  rules  as  are  necessary 
to  implement  the  Safe  Drinking  Water 
Act. 

Pubhc  notification  requirements 
(section  1414(c))  require  that  any 
violatiorT  of  .a  maximum  contaminant 
level,  failure  to  comply  with  an 
appUcable  testing  provision  or  failure  to 
comply  with  any  monitoring  required 
pursuant  to  Section  1445  of  the  Act  be 
reported  to  the  persons  served  by  the 
water  system.  EPA  is  proposing 
monitoring,  record-keeping,  and 
reporting  requirements  under  the  Act  for 
fluoride. 

Hie  SDWA  authorizes  EPA  or 
primacy  states  to  issue  variances  to  the 
MCL  if  it  is  determined  that  a  system 
cannot  comply  despite  use  of  the  "best 
technology,  treatment  techniques,  or 
other  means  which  the  Administrator 
finds  to  be  generally  available,"  taking 
costs  into  consideration,  and  that  no 
unreasonable  risks  to  health  would 
occur.  Section  1415(a)(1)(A),  42  U.S.C. 
300g-4(a)(l)(A).  Variances  are 
authorized  where  systems  cannot 
comply  with  the  MCL  even  if  they  used 
best  generally  available  technologies 
due  to  unusually  high  levels  of  a 
contaminant  in  raw  intake  waters.  H.R. 
Rep.  No.  93-1185  at  25-26  (1974).  EPA 
believes  that,  at  the  levels  of  fluoride 


known  and  anticipated  to  occur  in  U.S. 
drinking  waters,  systems  will  be  able  to 
comply  with  an  MCL  of  4.0  mg/1  by 
installing  best  technology  generally 
available  (BTGA).  Therefore,  the 
Agency  believes  that  variances  are  not 
available  for  fluoride  and  is  proposing 
such  a  finding  for  purposes  of  section 
1415.  However,  under  section  1416, 
public  water  systems  may  be  eligible  for 
exemptions  where  they  cannot  comply 
with  an  MCL  for  compelling  reasons 
(including  economic  reasons). 

The  history  of  the  regulation  of 
fluoride  in  drinking  water  along  with 
information  on  occurrence  and  adverse 
effects  of  human  exposure  is  presented 
in  detail  in  the  proposed  RMCL  (50  FR 
20164,  May  14, 1985)  and  the  final  RMCL 
(published  today). 

The  interim  standard  for  fluoride  was 
promulgated  in  1975  as  a  NIPDWR 
under  section  1412  of  the  Safe  Drinking 
Water  AcL  The  MCL  varied  from  1.4 
mg/1  to  2.4  mg/1.  depending  upon  annual 
average  ambient  air  temperatures.  The 
standard  was  based  upon  the  prevention 
of  dental  fluorosis  and  was  the  same  as 
the  United  States  Public  Health  Service 
standard  established  in  1962. 

In  1981  the  State  of  South  Carolina 
petitioned  the  Agency  requesting  that 
fluoride  be  deleted  from  the  Primary 
Drinking  Water  Regulations  and  an 
SMCL  be  established  in  the  Secondary 
Drinking  Water  Regulations.  The  State 
argued  that  fluoride  was  more 
appropriately  regulated  under  the 
Secondary  Regulations  because  dental 
fluorosis  was  not  an  adverse  health 
effect.  A  number  of  other  Slates  and 
professional  organizations  supported  the 
petitions. 

This  rulemaking  will  also  meet  the 
requirements  in  the  consent  decree 
which  settled  a  legal  challenge  brought 
by  South  Carolina  against  EPA  in  1984. 
South  Carolina  sued  EPA  seeking  faster 
action  in  EPA's  rulemaking  on  fluoride 
[South  Carolina  Department  of  Health 
and  Environmental  Control  v.  Os. 
Environmental  Protection  Agency,  et  al.. 
No.  3:84-0676-15  (D.S.C.  April  4, 1984). 
On  January  la  1985.  EPA  and  South 
Carolina  signed  a  Consent  Decree  that 
set  forth  a  schedule  for  rulemaking  on 
EPA's  decision  whether  to  regulate 
fluoride  under  the  Revised  regulations. 
The  first  step  in  implementing  that 
decree  was  the  proposed  RMCL  of  May 
14, 1985.  Today's  proposal  along  with 
the  concurrent  promulgation  of  the 
fluoride  RMCL  is  the  second  step  in  the 
implementation  of  that  decree.  The  third 
and  final  step  in  the  satisfaction  of  the 
decree  will  be  the  promulgation  of  the 
MCL 
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On  May  14, 1985  the  Agency  proposed 
an  RMCL  of  4.0  mg/1  for  fluoride  (50  FR 
20164]  based  upon  the  prevention  of 
crippling  skeletal  fluorosis.  EPA 
proposed  its  determination  that  dental 
fluorosis  is  not  an  adverse  health  effect. 
A  total  of  410  comments  were  received 
and  a  public  meeting  was  conducted  in 
Washington.  D.C.  on  June  17  and  18, 
1985.  Most  public  comments  were  on  the 
proposed  R\1CL  and  are  summarized  in 
that  fmal  rule  published  today. 
Comments  pertinent  to  the  MCL,  SMCL 
and  monitoring/reporting  requirements 
that  were  discussed  in  the  RMCL 
proposal  are  summarized  in  Appendix 
A,  herein. 

II.  Proposed  MCL  for  Revised 
Regulation 

MCLs  are  to  be  set  "as  close  to"  the 
RMCLs  "as  is  feasible."  The  term 
"feasible"  means  "feasible  with  the  use 
of  the  best  technology,  treatment 
techniques,  and  other  means,  which  the 
Administrator  finds  are  generally 
available  (taking  costs  into 
consideration)."  Section  1412.  The 
legislative  history  suggests  that  MCLs 
should  be  based  upon  performance  of 
technologies  aH'ordable  by  large  systems 
and  relatively  clean  intake  waters.  H.R. 
Rep.  No.  93-1185  at  12-13  (1974). 

In  determining  whether  to  set  an  MCL, 
the  Agency  first  evaluates  the  technical 
feasibility  of  monitoring  the 
contaminant.  If  the  Agency  concludes 
that  analytical  methods  are  technically 
available  which  enable  monitoring  for 
and  detection  of  violations  at  a 
reasonable  cost,  then  an  MCL  is  to  be 
proposed  based  on  BTGA.  If  such 
monitoring  is  not  economically  and 
technologically  feasible,  then  a 
treatment  technique  is  proposed. 

In  determining  the  proper  level  for  an 
MCL,  the  agency  evaluates  (1)  the 
availability  and  performance  of  water 
treatment  technologies.  (2)  other  factors 
relative  to  technical  feasibility,  such  as 
levels  of  reliable  analytical  detection, 
and,  (3)  an  assessment  of  the  costs  of 
the  application  of  treatment 
technologies  to  achieve  various 
concentrations  (that  would  be  as  close 
to  the  RMCL  as  feasible). 

Based  upon  the  information  presented 
below,  the  Agency  believes  that 
analytical  methodologies  currently  exist 
which  can  measure  fluoride  in  drinking 
water  at  levels  below  the  RMCL  In 
addition,  measurements  at  a  frequency 
to  assure  detection  of  any  violation  are 
economically  feasible  for  public  water 
systems.  (See  the  detailed  discussion  in 
section  VIII,  below.)  Therefore,  an  MCL 
is  being  proposed  for  fluoride. 

The  Agency  investigated  the  technical 
and  economic  feasibility  of  setting  a 


number  of  different  levels  for  the  MCL 
including  2.0, 4.0  and  6.0  mg/1.  Based 
upon  the  analysis  presented  below,  the 
Agency  has  concluded  that  technology 
is  available  to  control  fluoride  down  to 
the  RMCL  of  4.0  mg/1.  Because 
technology  to  treat  water  to  the  RMCL  is 
generally  available  (considering  costs) 
for  large  metropolitan  and  regional 
systems  with  relatively  clean  intake 
waters,  an  MCL  of  4.0  mg/1  is  proposed. 

A.  Analytical  Methodologies 

Several  methods  for  measuring  the 
concentrations  of  fluoride  in  drinking 
water  were  used  for  the  implementation 
of  the  Interim  Regulation  and  have  been 
widely  used  for  a  number  of  years.  EPA 
approved  Bve  methods  in  1975;  the 
Agency  is  proposing  to  delete  one 
method  which  is  outdated.  Information 
on  the  precision  and  accuracy  of  the 
four  methodologies  to  be  retained  is 
presented  in  "Monitoring  For  Fluoride  In 
Drinking  Water,  an  Update"  (EPA 
1985a).  The  methods  discussed  below 
have  detection  limits  at  or  below  0.1 
mg/1.  The  Agency  has  determined  that 
the  practical  quantiHcation  level  (PQL) 
for  fluoride  is  less  than  0.5  mg/1  based 
upon  performance  evaluation  studies  of 
the  methods  (EPA  1985a).  For  a 
description  of  the  determination  of 
PQLs,  EPA  encourages  persons 
interested  in  this  aspect  of  the  fluoride 
regulation  to  review  the  proposed  MCLs 
for  volatile  organic  chemicals  published 
in  the  Federal  Register  of  Noveinber  13, 
1985. 

Laboratories  certified  to  perform 
compliance  analyses  would  be  expected 
to  perform  within  ±10%  of  thetrue 
values  for  concentrations  in  the  range  of 
1  to  6  mg/1.  Over  80%  of  the  EPA  and 
state  laboratories  now  measuring 
fluoride  for  public  water  systems  can 
perform  within  ±10%  of  the  true  values 
using  the  four  methods  that  are 
proposed  for  continued  use.  For  the  ion 
selective  electrode  methods  and  the 
complexone  method,  data  from 
commercial  laboratories  suggest  that  at 
least  80%  can  perform  within  the  ±10% 
limit. 

EPA  is  proposing  to  require  that 
analyses  for  compliance  monitoring 
purposes  only  be  conducted  by 
laboratories  that  have  successfully 
analyzed  performance  evaluation 
samples  containing  fluoride  at 
concentrations  from  1.0  mg/1  to  10.0 
mg/I  to  within  ±10%  of  the  true  value. 
The  effectiveness  of  compliance 
monitoring  depends  on  the  ability  to 
produce  reliable  data  at  or  near  the 
MCL.  It  is  important  for  both  the  system 
and  the  Agency  to  ensure  that  reported 
results  correctly  indicate  compliance  or 
noncompliance. 


EPA  regularly  provides  performance 
evaluation  samples  to  laboratories  as 
part  of  its  separate  laboratory 
certiflcation  program.  This  proposal  is 
merely  an  extension  of  that  program  into 
the  regulations.  A  more  complete 
explanation  of  the  laboratory    "^ 
certification  program  is  contained  in 
section  III.B.3.  of  the  notice  proposing 
similar  laboratory  performance  criteria 
for  volatile  organic  chemicals  published 
in  the  Federal  Register  of  November  13, 
1985. 

Four  of  the  approved  analytical 
methodologies  are  believed  adequate  for 
the  proposed  MCL  and  SMCL  However, 
several  analytical  methodologies  are 
being  updated,  where  more  recent 
references  are  available.  For  recent 
specifications  of  the  methods  see 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  16th  Edition 
(SMEWW)  (APHA-1985)  and  Annual 
Book  of  ASTM  Standards.  Part  31  Water 
(ASTM  1984).  This  updating  simply 
refers  to  more  recent  editions  of 
analytical  methods  documents  which 
list  the  fluoride  methods.  EPA  is  not 
changing  these  methods  substantively. 

One  of  the  existing  methods, 
zirconium  eriochrome  cyanine  R,  is 
being  deleted  because  obtaining 
standard  reagents  is  difficult  (EPA 
1985b).  It  is  also  rarely  used.  No  fluoride 
monitoring  information  submitted  to  the 
Agency  under  the  interim  standard  was 
reported  to  be  generated  by  this  method. 
Therefore,  the  Agency  has  no  data  on 
which  to  determine  the  PQL  or  to 
estimate  the  ability  of  laboratories  to 
perform  within  certain  limits. 

Based  upon  EPA's  experience,  the 
costs  of  these  methods  are 
approximately  $10  for  an  analysis  of  a 
single  sample. 

The  following  methods  are  proposed 
as  technically  and  economically 
available  for  use  in  compliance 
monitoring  of  fluoride  in  drinking  water. 

Ion  Selective  Electrode  and 
Automated  Ion  Selective  Electrode 
Methods.  The  fluoride  electrode  is  a 
selective  ion  sensor  in  which  an  electric 
potential  is  developed  in  the  presence  of 
fluoride  ions.  It  is  used  with  a  pH  meter 
in  an  expanded  millivolt  scale  mode. 
Samples  analyzed  by  this  method 
require  the  addition  of  buffering  agents 
which  being  the  samples  to  a  constant 
pH  and  ionic  strength  and  which  release 
any  fluoride  complexed  with  iron  or 
aluminum.  These  methods  havb  been 
found  to  be  very  accurate  and  precise. 

An  additional  advantage  of  the 
electrode  methods  which  generally 
makes  them  the  preferred  method  is 
their  convenience.  The  use  of  a  de- 
complexing  agent  in  the  buffer 
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eliminates  interferences  which  require  a 
preliminary  distillation  step  when  using 
colorimetrjc  methods.  Therefore,  the 
electrode  methods  are  the  methods  of 
choice  for  potable  water  applications. 

Colohmetric  SPADNS  Method.  This 
method  involves  the  reaction  of  fluoride 
with  a  zirconium  SPADNS  colored 
reagent  reservoir  to  form  a  colorless 
complex  anion  (Zr  Fg"*).  The  loss  in 
color  in  the  reservoir  is  related  to  the 
concentration  of  fluoride.  The 
concentration  is  determined 
colorimetrically  using  a 
spectrophotometer  or  a  filter 
photometer.  Distillation  of  the  sample,  to 
eliminate  errors  due  to  interfering  ions, 
is  required  unless  the  absence  of 
interferences  can  be  demonstrated. 

Complexone  Method.  This  method 
involves  the  reaction  at  pH  4.5  of 
fluoride  in  the  sample  with  the  red 
chelate  formed  between  lanthanum  and 
alizarin  fluorine  blue.  The  reaction  is 
carried  out  in  an  acetate  buffer  solution 
which  stabilizes  the  color  and  increases 
its  intensity.  The  resulting  blue  ternary 
complex  is  measured  by  a 
spectrophotometer.  Distillation  of  the 
sample,  to  eliminate  errors  due  to 
interfering  ions,  is  required  unless  the 
absence  of  interferences  can  be 
demonstrated. 

The  regulation  listing  approved 
methods  for  analyzing  fluoride  is 
reprinted  today,  but  the  only  substantive 
change  is  the  proposed  deletion  of  a 
method  that  is  not  used.  The  regulation 
is  reprinted  for  the  convenience  of  the 
reader  and  includes  the  new  updated 
references. 

B.  Technologies  and  Cost 

This  section  presents  the  currently 
available  information  on  treatment  costs 
for  the  reduction  of  fluoride  in  drinking 
water.  The  costs  calculated  here  provide 
the  basis  for  the  economic  evaluation  of 
best  technology  generally  available. 


A  number  of  treatment  methodologies 
have  been  examined  to  various  degrees 
for  their  potential  to  reduce  fluoride. 
Some  have  been  used  for  several 
decades  in  public  water  supplies  (PWS) 
to  reduce  fluoride;  others  have  been 
tested  only  on  bench  scale  systems. 
Treatment  technologies  for  fluoride  are 
discussed  in  the  document 
'Technologies  and  Costs  For  The 
Removal  Of  Fluoride  From  Potable 
Water  Supplies.  With  Addendum." 
(USEPA  1985b),  available  at  the  address 
listed  at  the  front  of  this  notice. 

This  document  evaluates  the  methods 
of  fluoride  reduction  which  have  been 
the  subject  of  technical  review  for 
possible  applications  to  drinking  water 
supplies.  Where  the  Agency  had 
sufHcient  information  on  a  technology  to 
calculate  costs,  estimates  were  made  for 
various  system  sizes  and  degrees  of 
removal.  The  methods  evaluated  are 
activated  alumina  adsorption,  reverse 
osmosis,  modified  lime  softening, 
adsorption  using  bone  char  and 
tricalcium  phosphate,  anion  exchange 
resins,  and  electrodialysis. 
Nontreatment  options,  regionalization 
and  alternate  sources,  for  the  reduction 
or  removal  of  fluoride  were  also 
evaluated.  Additionally,  bottled  water 
and  point-of-use  technologies  were 
evaluated. 

Technologies  which  have  been 
sufficiently  developed  to  allow  EPA  to 
estimate  their  costs  include  activated 
alumina  and  reverse  osmosis  (central 
and  point-of-use  applications)  as  well  as 
lime  softening.  Tables  1  through  4 
provide  relevant  cost  information  for 
these  technologies.  Preliminary  design 
and  cost  estimates  have  been  developed 
using  two  hypothetical  situations.  First, 
a  raw  water  containing  5.4  mg/1  of 
fluoride  is  reduced  to  a  final  fluoride 
effluent  of  4.0  mg/1.  Second,  a  raw  water 
containing  3.2  mg/1  is  reduced  to  2.0. 
(The  cost  estimates  of  reducing  drinking 


water  to  2  mg/1  are  presented  as 
information  for  those  systems  who  may 
wish  to  reduce  fluoride  to  the  SMCL  of  2 
mg/1.)  The  values  of  5.4  and  3.2  are  the 
average  levels  of  ali-the  systems  which 
exceed  4.0  and  2.0  mg/1  respectively, 
based  upon  the  estimate  of  the  national 
distribution  given  in  the  proposed  RMCL 
(50  FR  20164).  Although  the  best 
technologies  generally  available  (FTGA) 
can  achieve  removals  on  the  order  of 
85%,  these  analyses  were  done  assuming 
that  a  portion  of  the  water  is  treated  and 
is  then  blended  with  the  remaining     ^" 
treated  water. 

The  Agency  believes  that  because  an 
average  system  would  be  able  to  meet 
the  RMCL  based  upon  the  performance 
of  available  technologies,  it  is 
reasonable  to  conclude  that  most 
systems  would  also  be  able  to  meet  the 
RMCL,  especially  if  blending  of  treated 
and  untreated  effluents  is  modifled  or 
eliminated.  If  the  average  system  can 
meet  the  RMCL  then  systems  with 
relatively  clean  raw  water  would  also 
.  be  able  to  meet  the  RMCL  (The  ability 
of  these  technologies  to  achieve 
significantly  greater  reductions  of 
fluoride  have  in  fact  been 
demonstrated.)  Since  activated  alumina 
and  reverse  osmosis  remove  more 
fluoride  than  normally  required  to  meet 
an  MCL  of  4.0  mg/1,  only  a  portion  of  the 
water  is  passed  through  the  removal 
device.  The  portion  which  has  had  its 
fluoride  largely  removed  is  then  blended 
with  the  untreated  portion  at  the  pfopet 
ratio  to  achieve  the  MCL.  Higher  levels 
of  fluoride  can  be  treated  by  increasing 
the  percentage  of  the  flow  which  is 
treated.  Based  upon  increasing  the 
portion  of  the  flow  which  is  treated,  the 
costs  of  reducing  high  levels  of  fluoride 
(8  to  12  mg/1  down  to  4  mg/1)  would 
likely  be  about  2  times  the  above  costs 
for  the  hypothetical  scenarios. 


Table  1.— Costs  for  Reducing  Fluoride  Levels  From  5.4  to  4.0  mg/l  in  Drinking  Water— Capital  Costs  in  Thousands  of  Douars  per 

Year' 

[Mid-1982  dollars] 


System  size— MQD' 


(Population  served) 


Activated  Atutnlna 


Central  mode 

Point-o<.<«e-n<ode - 


Heverse  Osnioso 


Central  mode 
Point-ol- 


-tli^^node.. 


Lime  Softening 


Central  mode*.. 


0.01 


(2S-99) 


1.00 
1.06 


2.64 
a64 


(•► 


ao4 


(100-499) 


^8s 

4.20 


629 
14.57 


0.14 


(500-999) 


7.45 
14.71 


23.34 

5099 


0.44 


(1.000-2.499) 


17.77 
46.24 


60.15 
160.25 


0.90 


(2,500-4,999) 


30.60 
94  60 


106  66 
327  79 


29.77 


1.55 


(5,000-9.999) 


46.24 

162.90 


17019 
564.51 


41.27 


B.82 


(10,000-99.999) 


17X00 
(») 


717 


«roo 


'  Based  amortization  of  capital  costs,  al  12  percent  over  20  years 

'  MOD  Design  votume  o<  plant  in  mi«ion  o'  gallons  per  day. 

'  PoiH'Ot.usa  me«hodo(og»s  are  not  ecorx>mically  feasible  lor  systems  greater  Itian  1-2  MtjO. 

*  ModHied  lor  fluoride  treatment. 

'-  Limp  soitenmg  is  generally  not  perloraied  in  systems  less  ttian  OS  MGO. 
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Table  2.  Total  System  Costs  tor  REOuaNG  Fluoride  Levels  From  5.4-4.0  mq/l  in  Drinking  Water— Cost  Per  Thousand  Gallons 

(Mid-1982  doRw*] 


System  size— MGO  ' 

0.01 

ao3 

ace 

0.22 

0.53 

1.03 

5.51 

IPopui&lion  Mrv6d) 

(25-99) 

(10O-499) 

(500-999> 

(1,000-2.499) 

(2.500-4,999) 

(5.000-9,999) 

(10,000-100.000) 

Aclivatcd  Alumina 
Csnkalmoils _ „ 

.51 
1.18 

1.S2 
2.38 

n 

.48 
1.18 

1.48 
£38 

.46 
1.18 

142 
2J8 

.40 
1.18 

1.33 
2.39 

1.18 

1.07 
2.39 

.18 

.28 
1.18 

.92 
2.40 

.11 

JZ 

PwiU-of-usB-mode _ _ 

R«««rse  Osmoais 

Cimmt  mnrle                                                                            

.74 

Prant-n(-uu>-mnrts 

Lime  Softening 
Central  mode' _ 

.08 

'MGO  Eslimaled  daily  production  ct  ptavK  in  miHon  ol  gallons  par  day. 

'Point-o«-use  methodologies  are  wot  economically  leaaiile  for  systema  greater  than  1-2  MGO. 

■Modified  lor  fluoride  IreatmenL 

■Lime  softening  is  generally  not  performed  in  systems  less  than  0.5  IMGO. 

Table  3.— Costs  for  Reducing  Fluoride  Levels  From  3.2  to  2.0  mg/l  in  Drinking  Water— Capital  Costs  in  Thousands  of  Dollars  Per 

Year' 

(Mid-19e2  doNars] 


System  size-MGO  > 

0.01 

0.04 

0.14 

0.44 

0.90 

1.55 

a82 

(Population  served) 

(25-99) 

(100-499) 

(500-999) 

(1,000-2,499) 

(2.500-4,999) 

(5,000-9,999) 

(10.000-99,999) 

Central  mode 

1.08 
1.05 

3.54 
3.64 

(•) 

3.12 
4JD 

11.13 
14.57 

8.07 
14.71 

31.35 
50.99 

19.25 
46J4 

80.78 
160.25 

33.15 
94.60 

145.94 
327.78 

29.77 

50.10 
16^90 

227.50 
564.51 

41.27 

187  00 

PiWfcl-ofHtte^node ...™. — „ „„......„....„ „...„_... 

Reverse  Osmosis 

Central  mode  

(•) 
962.00 

Pont-ofMisaMnndR                                                 _ 

Lime  Softening 
Genual  mode  • _ _...„ 

82.00 

■  Based  amornzalian  of  capital  costs  at  12  percent  over  20  years. 
'  MGO  Desqn  volume  of  plant  in  million  of  gallons  per  day. 

■  Point-ofHise  metliodologMS  are  not  ecorximically  feasible  for  systems  greater  tfian  1-2  MGD. 
*  Modified  tor  Huonde  treatment 

»  Lime  softening  is  generally  not  perfonned  m  systens  less  than  0.5  I^IGO. 

Table  4.  Total  System  Costs  for  Reducing  Fluoride  Levels  From  3.2-2.0  mg/l  in  Drinking  Water— (Dost  Per  Thousand  Gallons 

[MKl.l9e2  doltars] 


System  Size-MGO  ■ 

0.01 

0.03 

0.08 

0.22 

0.53 

1.03 

5.51 

(Populalion  seraed) 

(25-99) 

(100-499) 

(500-999) 

(1.000-£499) 

(2.500-4,999) 

(5.000-9,999) 

(10,000-100,000) 

Activated  Alumina 
Central  mnite 

1.52 
1.18 

ao7 

2.39 
(♦) 

.48 
1.18 

1.98 
2.39 

.48 
1.18 

1.99 
£39 

.41 
1.18 

1.77 
2.39 

.33 

1.18 

1.44 
2.39 

.18 

.28 
1.18 

1J4 
2.39 

.11 

101 

Reverse  Osmosis 
Cental  mode __ 

Pont-ol-use-mode. „    _       _ „ _. 

Lima  Sollaning 
Central  mode  ' „ „ 

JOB 

'  MGO  Estimated  daily  production  of  plant  m  milkon  of  gallons  per  day. 

«  Pomt-olHise  methodolog«s  are  not  economically  lea^bie  for  systems  greater  than  1-2  MGD. 

'  ModMed  tor  IKionde  treatment 

•  Ume  soltenmg  iS  genera»y  not  performed  in  systems  less  Bian  0.5  MGO. 


C.  Best  Technology  Generally  Available 

Prior  to  determining  the  appropriate 
levels  for  MCLs,  BTGA  must  be 
identifled  which  meets  the  intent  of  the 
SDWA;  i.e.. 

The  maximum  (X)ntaminant  level  speciried 
in  a  revised  national  primary  drinking  water 
regulation  for  a  contaminant  shall  be  as  close 
to  the  recommended  maximum  contaminant 
level ...  as  feasible  .  .  .  |Tlhe  term 
■feasible"  means  feasible  with  the  use  of  the 
best  technology,  treatment  techniques,  and 
other  means,  which  the  Administrator  finds 
are  generally  available  (taking  costs  into 
consideration). 


EPA  is  to  determine  what  methods  are 
generally  available  based  on  what  may 
reasonably  be  afforded  by  large 
metropolitan  or  regional  water  systems. 
(H.R.  Rep.  No.  93-1185,  p.  18  (1974).) 

The  determination  of  BTGA  for 
removal  of  fluoride  is  essentially  a  two 
step  process: 

(1)  Engineering  assessment  of 
technologies  and  other  means  that  may 
be  used  for  removal  of  the  pertinent 
contaminants;  and 

(2)  Assessment  of  the  costs  and 
commercial  availability  of  technologies 
to  determine  whether  they  are 


reasonably  affordable  by  regional  and 
large  metropolitan  public  water  systems 
and  consumers. 

This  process  first  determines  which 
technologies  for  removal  of  fluoride 
which  are  either  commercially  available 
or  which  can  be  mass  produced  and  put 
into  operation  in  time  for  the 
implementation  of  regulations.  The 
performance  potential  of  these 
technologies  is  then  determined  in  terms 
of  relative  removal  efHciencies. 

The  technologies  are  then  evaluated 
for  economic  feasibility.  EPA  estimated 
costs  of  technologies  and  whether 
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systems  are  now  using  the  technologies 
(whith  often  indicates  that  some 
systems  can  afford  the  technologies). 
EPA.  has  developed  the  following 
criteria  for  technologies  determined  to 
be  BTGA:  (1)  Have  both  the  highest 
efficiences  and  the  highest  cost 
efHciencies  of  fluoride  removal,  (2)J)e 
compatible  with  other  types  of  water 
treatment  processes,  (3]  be  available  as 
manufactured  items  or  components,  (4) 
not  be  limited  to  application  in  a 
particular  geographic  region,  (5)  have 
inte^ty  for  a  reasonable  service  life  as 
a  pubhc  work,  and  (6)  appear  to  be 
reasonably  affordable  to  large  systems 
using  relatively  clean  water  supplies.  As 
described  in  Section  II  above,  the 
determination  of  BTGA  reflects 
consideration  of  (1)  the  availability  and 
performance  of  water  treatment 
technologies,  (2)  other  factors  relative  to 
technical  feasibility,  such  as  levels  of 
reliable  analytical  detection,  arid,  (3)  an 
assessment  of  the  costs  of  the 
application  of  treatment  technologies  to 
achieve  various  concentrations  (that 
would  be  as  close  to  the  RMCL  as 
feasible). 

The  Agency  has  determined  that  of 
the  technologies  considered,  activated 
alumina  absorption  and  reverse  osmosis 
meet  the  above  criteria  for  BTGA.  Both 
technologies  have  high  efficiencies  for 
the  removal  of  fluoride  among  those 
studied  and  have  been  determined  to 
have  reasonable  costs  for  large  pubhc 
water  systems.  The  technologies  are 
currently  available  and  have  been 
installed  in  public  water  supplies  and 
are,  therefore,  compatible  with  other 
water  treatment  processes  in  different 
regions.  Further,  these  technologies  are 
available  and  effective  for  any  system, 
from  design  and  operational 
perspectives.  They  have  a  reasonable 
service  life  as  a  public  work. 

The  Agency  notes  that  activated 
alumina  was  considered  to  be  generally 
available  technology  in  1975  in 
promulgating  the  Interim  MCL 
Regulation.  This  finding  of  generally 
available  technology  was  not 
challenged.  In  addition,  the  Agency 
believes  that  the  two  technologies 
identified  above  are  economically 
available  for  any  size  system. 

Activated  Alumina.  Fluoride  removal 
from  potable  water  suppUes  can  be 
accomplished  using  granular  activated 
alumina  as  a  reversible  ion  exchange 
medium.  Successful  and  cost-effective 
operation  depends  upon  adjustment  of 
the  feed  water  pH  to  the  optimum  value 
for  exchange  of  the  fluoride  ion  with 
hydroxy  ion  in  the  activated  alumina.  A 
second  key  factor  in  successful  and 
economical  operation  is  regeneration  of 


the  exhausted  bed  by  sodium  hydroxide 
to  its  original  state.  Absorption  of 
fluoride  utilizing  this  technology  is 
considered  BTGA  in  part  because  of  its 
historically  demonstrated  ability  to 
reduce  fluoride  concentration  to  levels 
at  or  below  the  RMCL  at  feasible  costs. 
Activated  alumina  has  been 
demonstrated  to  remove  85  to  99%  of 
fluoride.  It  can  be  implemented 
effectively  for  all  sizes  of  treatment 
facilities  including  point-of-use 
applications.  As  indicated  by  Tables  1 
through  4,  the  cost  of  control  by 
activated  alumina  is  not  particularly 
sensitive  to  the  levels  of  fluoride  in  raw 
water  or  to  the  degree  of  required 
control  over  the  range  of  1  to  5  mg/1.  As 
also  shown,  the  costs  of  fluoride 
removal  are  not  prohibitive  for  small 
systems,  ranging  from  $.51/1,000  gallons 
for  systems  serving  from  25  to  99 
customers  to  $.22/1,000  gallons  for 
systems  serving  10,000  to  100,000 
customers.  The  costs  for  removal  of 
higher  levels,  8  to  12  mg/l,  of  fluoride 
have  not  been  explicitly  calculated  but 
are  expected  to  be  approximately  2 
times  the  above  costs.  Activated 
alumina  is  the  most  cost  effective 
method,  in  the  absence  of  other 
contaminants,  to  remove  fluoride  from 
water.  However,  this  technology,  when 
not  operated  properly,  can  leach 
significant  quantities  of  alumina  into  the 
finished  water  and  therefore  is  not 
reconmiended  where  adequate 
operation  and  maintenance  are  not 
available. 

Reverse  Osmosis.  Reverse  osmosis 
(RO)  utilizes  semi-permeable 
membranes  to  remove  a  high  percentage 
of  almost  all  inorganic  ions,  including 
fluorides,  turbidity,  bacteria,  and 
viruses.  Most  organic  matter  is  also 
removed,  with  the  exception  of  many 
halogenated  and  low-molecular-weight 
compounds.  This  technology  is 
considered  BTGA  because  it  has  been 
demonstrated  to  be  effective  in 
removing  fluoride  (and  other  dissolved 
inorganic  substances]  at  feasible  costs. 
Reverse  osmosis  has  been  shown  to  be 
capable  of  removing  90  to  95%  of 
.  fluoride.  Reverse  osmosis  has  been 
widely  used  on  a  full  scale  basis  for  the 
reduction  of  contaminants  other  than 
fluoride  and  pilot  plant  studies  have 
demonstrated  its  effectiveness  for 
fluoride  reduction.  The  cost  of  reverse 
osmosis  ranges  from  $1.50/1,000  gallons 
in  systems  serving  25  to  99  customers  to 
$.74/1,000  gallons  in  systems  serving 
10.000  to  100,000  customers.  This 
process,  may  be  especially  desirable  in 
situations  where  high  dissolved  solids 
and  other  contaminants  may  have  to  be 
removed  in  addition  to  fluoride.  High 


levels  of  dissolved  inorganic  solids  can 
cause  problems  with  taste  and  odor  and 
produce  corrosion  in  plumbing  systems. 
Although  the  cost  of  reverse  osmosis  is 
somewhat  greater  than  activated 
alumina,  its  additional  benefits  may 
make  it  the  technology  of  choice  for 
some  systems. 

Other  Technologies.  The  following 
technologies  discussed  in  the 
Technologies  and  Costs  document  may 
be  appropriate  for  use  in  specific 
circumstances,  but  are  not  considered  to 
be  BTGA.  The  reasons  these 
technologies  are  not  BTGA  are 
identified  below  and  discussed  at 
greater  length  in  the  Technologies  Costs 
document. 

Laboratory  and  full  scale  application 
studies  have  indicated  that  materials 
such  as  bone  char  and  tricalcium 
phosphate  can  be  used  in  place  of 
activated  alumina.  However,  the  use  of 
bone  char  as  a  medium  is  generally  not 
practical  for  waters  that  contain  arsenic 
because  of  irreversible  changes  in  the 
composition  of  bone  char.  Further,  the 
available  supplies  of  bone  char  are 
limited.  Tricalcium  phosphate  removes 
fluoride,  but  excessive  attrition  of  this 
medium  prevents  this  process  from 
being  cost  effective.  These  technologies 
are  not  generally  available;  neither  are 
they  currently  in  use  any  more  by  public 
water  supplies. 

Lime  softening  can  achieve  partial 
removal  of  fluoride.  However, 
application  of  this  technology  is  limited 
to  larger  systems  where  softening 
facihties  are  already  in  existence. 
Construction  of  a  full  scale  softening 
plant  for  the  removal  of  fluoride  alone 
would  not  generally  be  cost-effective 
due  to  the  large  capital  investment  and 
high  operating  costs.  This  limitation 
precludes  defining  lime  softening  as 
BTGA.  For  systems  with  existing 
softening  capacity,  however,  lime 
softening  is  the  most  cost-effective 
method  of  fluoride  removal.  Estimated 
costs  for  the  removal  of  fluoride  by  Ume 
softening  range  from  $.18  to  $.08/1,000 
gallons  depending  on  the  size  of  the 
system. 

Alum  coagulation  can  also  remove 
limited  amounts  of  fluoride.  This 
treatment  technology,  however,  is 
limited  to  situations  where  coagulation 
and  filtration  capability  is  present. 

Limited  experience  with 
electrodialysis  indicates  that  this 
method  may  eventually  prove  to  have 
value  for  removing  fluoride  where 
removal  of  other  contaminants  may  be 
also  necessary.  However,  it  is  not 
widely  available  and  for  most  public 
water  systems,  its  cost  is  much  greater 
than  other  methods. 
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Anion  exchange  resins  have  bten 
evaiuated  for  the  removal  of  fluoride. 
This  technology  does  not  appear  to  be 
cost-«ffective  since  the  flouride  removal 
capacities  of  these  resins  are  low«r  than 
activated  alumina  and  their  present 
costs  are  higher. 

Non-treatment  Alternatives,  These 
alternatives  include  well  field 
management,  alternate  source,  and 
regionalixation.  Since  these  depend  on 
local  geokigy,  geography,  and  other  local 
{actors,  they  are  not  generally  available 
to  ail  systems  with  fluoride 
contamination. 

Point-of-Cfse/Point-of-Entry 
Treatment  Devices.  Point-of-ttse  devices 
treat  the  drinking  water  in  the  home, 
providing  treated  water  at  a  single  tap. 
These  are  basically  Hne-bypass  devices 
installed  either  under  the  sink  ot-  as 
faucet-mounted  devices.  Point-of-entry 
devices  treat  the  water  as  it  enters  the 
Lome  and  provide  treated  water 
throughout  the  entire  home.  Both 
activated  alumina  and  reverse  osmosis 
have  been  investigated  as  potential 
point-of-use/entry  treatments  to  remove 
fluoride. 

In  proposing  MCLs  for  volatile  organic 
chemicals  (published  in  the  Federal 
Rej^ter  of  November  13. 1985)  EPA 
addressed  use  of  point-of-use/entry 
treatment  devices  for  purposes  of 
complying  with  the  National  Revised 
Primary  Drinking  Water  Regulation.  In 
that  notice,  the  Agency  addressed  the 
legal  and  factual  basis  for  criteria  and 
procedures  to  assure  dial  systems  which 
used  these  devices  would  dependably 
comply  with  the  MC1.S  and  proposed 
speciHc  requirements  for  systems  using 
such  devices.  Although  that  notice 
proposed  requirements  for  any  use  of 
point-of-use/ entry  in  the  context  of 
volatile  organic  chemicals,  these 
requirements  were  drafted  broadly 
enough  to  apply  to  any  system  using 
such  devices  to  treat  fluoride.  Therefore, 
the  Agency  is  proposing  that  those 
requirements  apply  to  systems  using 
point-of-use/entry  devices  to  treat 
fluoride  to  comply  with  the  Revised 
Regulations.  The  Agency  is  not 
repeating  that  preamble  discussion  or 
regulatory  language  in  this  notice; 
however.  EPA  strongly  encourages 
persons  interested  in  this  aspect  of  the 
fluoride  regulation  to  review  the 
November  13. 1985  Federal  Register 
notice  listed  above.  EPA  invites 
comments  on  those  requirements  as  they 
apply  to  the  control  of  fluoride.  Because 
this  fluoride  regulation  is  likely  to  be 
promulgated  before  the  volatile  organics 
regulation  is  promulgated,  the  point-of- 
use/entry  requirements  may  be 


published  as  final  regulations  as  part  of 
this  ruleoiaking. 

EPA  does  not  believe  that  point-of- 
use/entry  devices  should  be  best 
technology  generally  available.  Their 
potential  for  cost-effectiveness  would 
probably  be  limited  to  small  systems 
because  of  the  labor  and  service 
intensive  aspects  of  installing  and 
maintaining  such  devices  in  a  large 
number  of  homes  and  buildings.  In 
addition,  as  explained  in  the  above 
referenced  notice,  potential  monitoring 
difficulties  also  prevent  point-of-use/ 
entry  devices  &om  being  defined  aa 
BTGA. 

Because  fluoride  is  also  controlled 
under  the  Interim  RegulaUons,  there  is  a 
question  of  whether  EPA  should  adopt 
point-of-use/entry  requirements  for 
purposes  of  complying  with  the  Interim 
Regulations.  The  Agency  has  decided 
not  to  propose  these  requirements  for 
the  interim  fluoride  regulations  because 
the  Interim  Regulations  will  only  remain 
in  effect  for  18  months  before  they  are 
superseded  by  the  Revised  Regulations. 
EPA  invites  comment  on  this  issue. 

Bottled  Water.  EPA  rejects  use  of 
bottled  water  as  BTGA.  Bottled  water 
does  not  provide  the  same  level  of 
protection  as  central  treatment,  as 
persons  often  choose  not  to  drink 
bottled  water  even  when  it  is  directly 
supplied  to  them.  In  addition,  there 
could  be  substantial  problems  with 
access  to  delivered  bottled  water.  EPA 
also  proposed  m  the  Federal  Register  of 
November  13, 1985  that  bottled  water 
not  be  used  as  a  long-term  means  of 
compliance  with  the  MCL  This  proposal 
would  also  apply  to  compliance  wi^  the 
fluoride  MCL.  However,  it  should  be 
considered  as  an  emergency  or  interim 
measure  when  an  unreasonable  risk 
would  result  during  the  time  between 
detection  of  an  MCL  violation  and 
eventual  compliance.  Comments  are 
solicited  on  this  proposed  restriction  on 
the  use  of  bottled  water  in  complying 
with  the  fluoride  MCL. 

Fhioride  lYeatmeat  Wiate  DisposaL 
Regenerant  and  backwash  water  from 
the  activated  ahunina  process  can  be  5- 
4%  of  the  plant  flow  rate.  Disposal  is 
usually  either  to  a  sanitary  sewer  or  an 
evaporatiao  pond.  Potential  disposal 
methods  for  RO  process-watewater  may 
include  sewer  discharge,  evaporation  in 
ponds  or  well  injection.  Depending  upon 
regulatory  reqairements.  options  to 
discharge  into  surface  waterways  may 
be  limited. 

D.  Rationale  for  the  Detenniaatioa  of 
the  MCL 

The  Agency  has  determined  tiiat  the 
MCL  should  be  set  at  the  same  level  as 
the  RMCL.  This  finding  is  based  upon. 


(1)  the  determination  that  analytical 
methodokigies  currently  exist  which  are 
sufTictent  to  measure  fluoride  levels 
below  the  RMCL  with  acceptable 
rehability  and  at  reasotiaUe  costs,  and 

(2)  the  determination  that  BTGA  is  able 
to  reduce  fluoride  levels  reported  to 
occur  in  public  water  sopplies  to  4.0 
mg/1  and  bdow. 

As  stated  above,  coirent  analytical 
methodology  has  a  PQL  considerably 
lower  than  today's  pronulgatied  RMCL 
and  the  proposed  K1CL.  i.0  oig/L 
Further,  since  fluoride  has  been  subject 
to  regolatioa  undo'  an  interim  standard 
at  levels  of  1.4  to  2.4  mg/1,  analytical 
methods  to  measure  fluoride  at  these 
concentrations  have  been  widely  used 
for  a  number  of  years. 

The  Agency  has  determined  that 
technology  is  technologically  and 
economically  available  that  will  reduce 
fluoride  in  source  waters  lo  below  the 
final  RM(X  and  to  the  proposed  MCL. 
Based  upon  compKanoe  information 
collected  under  the  interim  standard,  the 
Agency  estimates  that  approximately 
280  drinking  water  supplies  cnrrently 
exceed  4.0  mg/1.  Of  the  systems  vrhich 
exceed  4J)  mg^  the  majority,  240,  have 
levels  between  4  and  6  mg/1  (l^A  1964). 
Both  activated  alumina  and  reverse 
osmosis  have  been  demonstrated  to 
have  an  efficiency  ^eater  than  85%  in 
reducing  fluoride  concentrations  and 
meet  the  criteria  for  best  technology 
generally  available.  An  85%  reduction  of 
fluoride  levels  for  the  majority  at 
systems,  Le.,  with  less  than  6  rag/l, 
would  result  in  0.9  mg/1,  a  level 
significantly  below  the  final  RMCL  and 
the  proposed  MCL.  It  should  be  noted 
that  an  85%  reduction  of  the  highest 
reported  level  of  fluoride,  approximately 
10  mg/1,  will  be  sufficient  to  achieve  the 
proposed  MCL.  Th««foie,  the  Agency 
concludes  that  best  technologies 
generally  available  can  reduce  fluoride 
levels  in  public  water  snpphes  to  the 
RMCL  and  bdow.  Therefore,  the  Agency 
is  proposing  an  MCL  equal  to  the  RM(X. 

Althott^  EPA  is  identifying  BTGA  in 
this  rulemaking,  systems  are  not 
required  to  install  this  technology  to 
meet  the  MCL  Public  water  systems 
may  use  any  technology  to  oompiy  with 
the  MCL. 

E.  Community  Water  Systems  and 
Compliance  with  the  MCL 

Under  the  Interim  Re^nlations, 
"comnunity  water  systems"  as  defined 
in  40  CFR  i  141J2(e)<i)  were  required  to 
comply  with  the  MCL  In  the  proposed 
National  Primary  Drinking  Water 
Regulation  for  volatile  organic 
chemicals  (published  in  the  Federal 
Register  of  November  13, 1965).  EPA 
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proposed  redefining  community  water 
systems,  to  include  water  systems  that 
had  not  been  previously  covered.  The 
purpose  of  this  proposal  was  to  protect 
non-residential  populations  who. 
because  of  long-term  exposure,  might 
incur  the  same  long-term  risks  of 
adverse  health  effects  as  residential 
populations.  The  proposal  included 
systems  serving  persons  in  factories, 
offices,  and  schools.  That  proposal 
should  be  consulted  for  further  detail. 

The  Agency  believes  that  this 
expansion  of  the  regulated  community 
may  generally  be  appropriate  to  protect 
from  long  term  exposure  to  fluoride,  but 
also  believes  that  a  much  smaller 
number  of  systems  would  be  effected. 
The  occurrence  of  fluoride  is  fairly  well 
characterized  and  rather  than  adopt  a 
national  regulation  to  expand  the 
community  water  system  definition  to 
include  these  non-residential 
populations.'  the  Agency  is  today 
proposing  to  allow  states  the  flexibility 
to  include  such  systems  on  a  case-by- 
case  basis.  This  decision  would  be  made 
by  the  state  after  a  review  of  the  number 
of  persons  served,  their  expected 
volumes  of  drinking  water  consumption, 
the  levels  of  fluoride,  the  number  of 
months  the  system  is  used  by  the  same 
persons,  and  other  relevant  factors 
r^ating  to  the  risks  that  might  be 
incurred.  The  basic  criterion  would  be 
whether  these  systems  pose  risks  of 
crippling  skeletal  fluorosis  similar  to 
those  proposed  by  community  water 
systems  with  residential  populations. 
EPA  would  include  a  notice-and- 
opportunity-for-hearing  procedure  which 
states  must  follow  in  determining 
whether  to  include  such  systems.  States 
would  also  have  a  limited  period  of  time 
(e.g..  2  years)  in  which  to  determine 
which  systems  should  be  treated  as 
community  water  systems.  This 
requirement  would  be  part  of  the 
National  Primary  Drinking  Water 
Regulations  for  fluoride. 

Although  EPA  is  not  providing 
regulatory  language  in  this  notice,  the 
Agency  is  today  proposing  that  this 
scheme  be  adopted  for  determining 
applicability  of  the  fluoride  MCL. 
Comments  are  invited  on  all  aspects  of 
this  proposal. 

This  proposal  would  apply  only  to  the 
Revised  MCL  for  fluoride,  not  the 
Interim  Regulation.  Under  the  Safe 
Drinking  Water  Act  §  1412.  Revised 
Primary  Drinking  Water  Regulations  are 
to  take  effect  18  months  after  date  of 
promulgation;  Interim  Regulations  are 
also  required  to  have  this  delayed 
effective  date  where  they  impose  new 
substantive  requirements.  Because  this 
definition  would  impose  new 


requirements  on  a  new  group  of 
systems,  an  18  month  effective  date  is 
required.  Since  the  Interim  Regulations 
will  be  superseded  in  18  months  by  the 
Revised  Regulations,  it  is  logical  to 
make  this  change  only  in  the  Revised 
Regulations. 

m.  Amendment  to  the  Interim 
Regulation 

Under  the  SDWA.  the  existing  Interim 
Regulation  for  fluoride  remains  in  effect 
until  superseded  by  the  Revised 
Regulation  (which  takes  effect  18 
months  after  the  Revised  Regulation  is 
promulgated).  SDWA  section  1412(b)(5). 
Therefore,  until  the  Revised  Regulation 
supersedes  the  Interim  Regulation,  the 
Interim  MCL  of  1.4  to  2.4  mg/1  is 
effective. 

To  avoid  a  period  in  which  there  is  an 
effective  MCL  which  EPA  has 
abandoned.  EPA  is  today  proposing  to 
amend  the  Interim  MCL  to  be  identical 
to  the  Revised  MCL  A  final  amended 
Interim  MCL  would  be  promulgated  at 
the  same  time  as  the  Revised  MCL. 
Although  Interim  Regulations  when  first 
promulgated  under  section  1412(a)  must 
have  an  effective  data  18  months  after 
their  date  of  promulgation  (section 
1412(a)(3)),  amendments  to  existing 
Interim  MCLs.  particularly  those  that 
are  revised  upward,  need  not  have  an 
effective  date  18  months  after 
promulgation.  Therefore,  the  Agency 
would  plan  to  provide  a  30  day  effective 
date  for  the  amended  Interim  MCL. 

As  part  of  amending  any  Interim 
Regulation  to  set  a  new  Interim  MCL. 
the  Agency  is  required  to  determine 
which  analytical  and  treatment 
methodologies  were  generally  available 
at  the  time  of  the  enactment  of  the 
SDWA.  1974.  SDWA  section  1412(a)(2). 
As  discussed  above,  the  analytical 
methods  approved  in  the  Interim 
Regulation  allow  accurate  detection  to 
levels  below  the  RMCL.  In  addition, 
because  the  Interim  MCL  is  lower  than 
the  proposed  Revised  MCL,  technologies 
that  could  have  been  used  to  meet  the 
lower  standard  would  also«allow 
achievement  of  the  higher  standard. 

The  Agency  does  not  believe  that 
there  is  any  economic  or  technological 
problem  in  achieving  the  amended 
standard.  EPA  has  analyzed  the 
technology  determined  to  be  available 
in  1974,  activated  alumina,  and  has 
determined  that  it  was  a  generally 
available  treatment  technology  (taking 
cost  into  consideration),  and  is  feasible 
to  protect  public  health  to  the  level  of  4.0 
mg/1.  The  basis  for  this  finding  is 
discussed  in  the  Technologies  and  Costs 
Document  (EPA  1985a).  The  fact  that 
Revised  Regulations  are  to  be  set  based 
on  "best"  generally  available  technology 


while  Interim  Regulations  are  to  be  set 
based  on  generally  available  technology 
does  not  affect  EPA's  findings  for 
fluoride.  These  technologies  are  both 
generally  available  and  the  best 
generally  available.  Of  course,  systems 
may  use  any  technology  to  comply  with 
the  MCL. 

The  Agency  believes  that  since  the 
relaxing  of  the  standard  will  not 
produce  any  adverse  economic  effect  to 
public  water  systems,  the  short  period  of 
time  (i.e.  30  days)  between  promulgation 
and  effective  date  for  compliance  will 
not  result  in  any  significant 
implementation  problems. 

IV.  Variances  and  Exemptions  From  the 
Fluoride  MCL 

A.  Variances 

The  conditions  for  granting  a  variance 
from  a  MCL  are  specified  in  section 
1415(a)(1)(A)  of  the  Safe  Drinking  Water 
Act.  Under  the  Act.  a  state  may  grant 
variances  from  MCLs  to  systems  which, 
because  of  characteristics  of  the  raw 
water  sources  which  are  reasonably 
available  to  the  system,  cannot  meet  the 
MCLs  despite  the  application  of  best 
generally  available  technology  as 
identified  by  the  Administrator. 
Variances  address  the  situation  where  a 
system  cannot  comply  solely  because  of 
the  characteristics  of  the  raw  water 
sources.  In  other  words,  even  if  the 
BTGA  methods  were  installed,  poor 
source  water  quality  would  prevent  the 
system  from  being  able  to  comply  with 
national  regulations.  If  a  system  can 
comply  by  installing  BTGA.  then  it  may 
not  receive  a  variance. 

The  Agency  believes  (1)  that  activated 
alumina  or  reverse  osmosis  are  best 
technologies  generally  available  and  (2) 
that  all  systems  in  the  U.S.  with  fluoride 
can  comply  with  the  MCL  using  these  or 
other  technologies.  EPA  believes  that 
activated  alumina  and  reverse  osmosis 
are  best  technologies  generally 
available,  considering  costs  under 
SDWA  section  1415.  EPA  reached  this 
conclusion  based  on  the  analyses  in 
section  II  of  this  notice.  Proposed 
§  142.62  contains  the  Administrator's 
finding  that  these  are  best  technologies 
generally  available. 

It  appears  that  all  systems  with 
naturally  occurring  fluoride  can  meet  the 
proposed  MCL  with  use  of  activated 
alumina  or  reverse  osmosis.  These 
methods  of  reducing  fluoride  have  been 
shown  to  remove  a  minimum  of  85%  of 
fluoride  in  water.  The  highest  levels  of 
fluoride  in  public  water  supplies  are 
believed  to  be  between  8  and  12  mg/1. 
An  85%  reduction  of  these  levels  (1.2- 
1.8)  will  meet  the  proposed  MCL.  Even 
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though  costs  will  be  higher  for  removing 
higher  levels  of  fluoride,  the  Agency 
believes  that  these  costs  are  still 
reasonably  affordable  for  public  water 
systems.  The  Agency  notes  that  several 
small  water  systems  (serving  less  than 
100  persons)  have  afforded  activated 
alumina  or  reverse  osmosis  treatment 
systems.  Because  it  appears  that  all 
systems  can  meet  the  MCL  with 
available  technologies.  EPA  is  proposing 
in  S  142.62  that  no  variances  be  issued 
for  fluoride.  This  proposal  would  apply 
to  both  Interim  and  Final  MCLs  and 
would  have  effective  dates  that  are 
identical  to  the  Interim  and  Final  MOLiS. 

States  may  issue  variances  that  are  no 
less  stringent  than  those  EPA  would 
issue.  SDWA  section  1413(a)(4).  Because 
variances  may  not  be  issued  by  EPA  for 
systems  in  non-primacy  states  to  comply 
with  the  fluoride  MCL,  States  may  not 
issue  variances. 

In  deHning  BTCA  for  purposes  of 
SDWA  section  415.  EPA  believes  that 
these  technologies  are  reasonably 
affordable  for  public  wafer  systems, 
regardless  of  size.  The  Agency  invites 
comment  on  whether  reverse  osmosis 
and  activated  alumina  are  generally 
available  (considering  costs)  for  all 
public  water  systems.  If  there  is  some 
class  of  systems  for  which  these 
technologies  are  not  available  (e.g.. 
small  systems),  should  the  Agency 
attempt  to  define  other  technologies 
(e.g.,  point-of-use/entry  devices  as  a 
BTGA  for  such  a  class)?  Under  this 
approach.  BTGA  for  purposes  of  SDWA 
section  1415  would  vary  depending  on 
whether  the  system  could  afford  the 
technologies  (which  may  be  determined 
by  system  size)  or  technical  factors 
relevant  to  the  availability  of  the 
technology  for  certain  systems.  Even  if 
EPA  did  define  BTGA  differently  (e.g..  to 
includereverse  osmosis  or  activated 
alumina  point-of-use/entry  devices),  the 
Agency  would  still  find  that  systems 
could  meet  the  MCL  using  this 
technology,  and  variances  would  not  be 
available.  If  the  Agency  found  that  no 
technologies  were  generally  available 
(considering  costs)  for  small  systems, 
EPA  would  have  to  determine  whether 
to  interpret  the  statute  (1)  to  find  that  no 
variances  were  available  for  such 
systems  or  (2)  to  allow  variances,  but 
not  require  that  BTGA  be  installed  as  a 
condition  of  receiving  the  variance. 

EPA  invites  comment  on  all  aspects  of 
this  proposed  finding.  Commenters  are 
encouraged  to  address  both  the  legal 
requirements  of  the  Act  and  the 
technical  bases  for  EPA's  findings. 

B.  Exemptions 

Under  SDWA  section  1416, 
exemptions  from  any  MCL  may  be 


granted  to  public  water  systems  if  the 
primacy  agency  makes  certain  findings. 
To  grant  an  exemption,  the  State  or  EPA 
must  find  that  (1)  due  to  compelling 
factors  (including  economic  factors),  the 
system  is  unable  to  comply.  (2)  the 
system  was  in  operation  on  the  effective 
date  of  the  MCL  or,  for  newer  systems, 
that  no  reasonable  alternative  source  is 
available,  and  (3)  the  exemption  will  not 
result  in  an  unreasonable  risk  to  health. 
SDWA  section  1416(a)  (l^-(3). 
Exemptions  were  to  require  compliance 
with  the  interim  Regulations  no  later 
than  January  1, 1984.  Exemptions  to  the 
Revised  Regulations  are  to  require 
compliance  no  later  than  seven  years 
after  the  requirement  takes  effect 
SDWA  section  1416(b)(2)(A). 

EPA  is  aware  that  some  systems  are 
out  of  con^)Hance  with  the  Interim 
Fluoride  Regulation,  and  that  some  of 
these  have  levels  greater  than  4.0  mg/1. 
Many  of  these  systems  have  been  in 
operation  since  the  Interim  MCL  became 
effective  and  were  under  exemptions 
which  expired  in  January  1984.  Many 
have  made  no  attempt  to  comply  with 
the  fluoride  MCL  since  that  date. 

The  Act  provides  that  exemptions  to 
the  interim  regulations  expire  January  1, 
1984  and  exemptions  to  the  revised 
regulations  expire  seven  years  after  the 
revised  regulations  take  effect.  EPA's 
reading  of  the  statute  is  that  systems  out 
of  compliance  have  an  additional  seven 
years  to  comply  with  the  new.  higher 
MCL  (despite  the  fact  that  these  systems 
have  already  had  since  June  24, 1977  to 
come  into  compliance  with  the  lower 
interim  MCL).  This  is  a  literal  reading  of 
the  statute  and  would  allow  systems  a 
total  of  14  years  to  come  into 
compliance  with  an  MCL. 

Another  reading  of  the  Act  is  that 
exemptions  are  not  renewed  for  public 
water  systems  where  the  Agency  adopts 
revised  regulations  with  a  higher  MCL 
for  a  contaminant  covered  under  the 
interim  regulations.  This  reading  of  the 
statute  appears  to  conflict  with  the 
language  of  SDWA  section  1415.  This 
section  appears  to  grant  exemptions 
broadly  and  does  not  appear  to 
distinguish  between  exemptions  for 
revised  regulations  based  on  whether 
the  contaminant  was  regulated  under 
the  interim  regulations. 

EPA  therefore  believes  that 
exemptions  from  tlie  Revised 
Regulations  are  available.  Like 
variances,  States  may  issue  exemptions 
under  conditions,  and  in  a  manner  no 
less  stringent  than  the  conditions  under, 
and  the  manner  in  which  exemptions 
may  be  granted  by  EPA  under  the  Act. 
Therefore,  States  may  issue  exemptions 
from  die  Revised  Fluoride  MCL  to  these 
systems. 


V.  Proposed  SMCL 

EPA  believes  that  the  formadon  of 
cosmetically  objectionable  dental 
fluorosis  results  in  significant  adverse 
effects  on  public  welfare  that  should  be 
addressed  under  Section  1412(c)  of  the 
SDWA.  This  section  authorizes  EPA  to 
promulgate  nonenforceable  Federal 
standards  for  protection  of  public 
welfare.  A  detailed  discussion  of  dental 
fluorosis  appeared  in  the  preamble  to 
the  proposed  RMCL  (50  FR  20164)  and 
also  appears  in  the  preamble  to  the  final 
RMCL  regulation  published  today. 
Objectionable  dental  fluorosis  is  a 
discoloration  and/or  pitting  of  teeth  that 
is  caused  by  fluoride  exposures  during 
the  teeth's  formadon  in  the  gums.  Dental 
fluorosis  may  occur  when  a  child,  up  to 
the  age  of  9,  is  exposed  to  fluoride  levels 
in  drinking  water  greater  than  1  mg/L 
possibly  for  periods  as  short  as  6 
months.  At  concentrations  below  2J) 
mg/1,  dental  fluorosis  usually  occurs  in 
some  individuals,  usually  in  a  mild  form, 
and  appears  as  white  opaque  patches. 
As  fluoride  levels  increase,  dental 
fluorosis  becomes  more  severe  and 
appears  as  dark  discolorations  and 
pitting  in  greater  portioiu  of  the 
population.  Gradations  of  dental 
fluorosis  have  been  classified  by  Dean 
and  others  (EPA  19S5)  into  categories  of 
very  mild,  mild,  moderate,  and  severe. 
Dental  fluorosis  in  at  least  the  last  two 
categories  are  considered  by  EPA  to  be 
cosmetically  objectionable. 

EPA  has  determined  that  while 
objectionable  dental  fluorosis  is 
aesthetically  undesirable,  it  is  not  an 
adverse  health  effect  under  the  Safe 
Drinking  Water  Act.  As  presented  in 
detail  in  the  proposed  RMCL  (50  FR 
20164),  dental  fluorosis  has  been 
determined  not  to  be.related  to  dental 
health  as  measured  by  tooth  mortality  or 
loss  of  tooth  function.  Further,  dental 
fluorosis  has  not  been  related  to  any 
other  adverse  health  effects. 

National  Secoitdary  Drinking  Water 
Regulations  are  to  contain  SMCLs 
which,  in  the  judgment  of  the 
Administrator,  are  requisite  to  protect     , 
public  welfare.  Such  regulations  may 
apply  to  any  contaminant  in  drinking 
water  which  (1)  "may  adversely  affect 
the  odor  or  appearance  of  the  water" 
and  consequently  may  cause  a 
substantial  number  of  persons  served  by 
the  public  water  system  providing  such 
water  to  discontinue  its  use  or  (2)  '*may 
otherwise  adversely  affiect  the  public 
welfare."  ^WA  section  1401(2).  42 
U.S.C.  section  300f(2).  EPA  believes  that 
the  secondary  regulations  were  intended 
to  address  the  aesthetic  efiects  relating 
to  drinking  wat^.  Ob|ectionable 
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fluorosis,  while  not  an.  aesthetic  effect  of 
the  water  itself,  ia  aa  aesthete  effect 
that  res«H»  intm  a  conteamnnt  m 
drinking'  water. 

EPA  beliew«»  th»t  a  mnnt>er  of 
persons  baire  Jscoiitmtred  ning  pobHc 
water  systeins  in  onter  to  avoid  tfie 
possibility  of  their  children  deveroping 
dental  Quocosis.  The  Agency  received 
comments  on  the  RMCL  proposal 
suggesting  that  bottled  water  was  being 
used  to  avoid  the  possibiftty  of  dental 
fluorosis,  hi  addition,  the  Agency 
believes  that  moderate  audi  severe 
dentai  flaorosis.  wiii^  nol  an  aitvene 
hettith  effect  within  the  aMaaiiig  of  the 
Act,  is  an  actverse  effecl  o*  puUic 
welfase.  N4tld  □ttoreeis  is  not  considered 
a  public  welfaK  effect  since  it  is  not 
usuaUy  noticeable^  At  levefai  of  2.&  rag/l 
and,  above,  moderate  aad  severe  dental 
fluocosis  is  likely  to  oecux  in  » 
significaoit  and  increasing  portion  of  the 
popolatien  and  Ite  Agency  is,  thereforev 
propoaio^  aa  SMCL  for  {hwride  o£  2.0 
mg/L 

Fluoride  in  drinking  water  provides  a 
beneficial  effect  of  permanently 
reducing  the  ocenrrenee  of  c^vitiesw  See 
the  propioaedRMCLtSOFR  201 64}>  This 
effect  does  not  occur  at  levela  bekyw  03 
mg/L  At  tevek  between  0.5  and  2i>  rag/1 
an  increasing  anMnmt  of  protectioa  » 
provided.  At  levels  of  above  2i)  mg/V 
little  or  no  additional  beneiB^t  i» 
obtained.  Consumption  of  drinking 
water  in  the  area  of  2.0  mg/l  wiH  result 
in  a  high  level  of  caries  preve&tioB 
benefits. 

EPA  is  proposing  an  SMCL  for 
fluoride  of  2.0  mg/l.  Based  upon 
epidemiological  studies  of  dentaf 
fluorosis,  the  Agency  believes  ihat  2Jf 
mg/l  of  fluoride  in  drinking  water  would 
providle  protection  firom  dental  caries 
and  would  result  in  minimal  levels  of 
moderate  and  severe  dental  fluorosis  (Q 
to  15^  of  the  population];. 

This  proposaf,  based  on  a  balance 
between  the  beneficial  effects  of 
fluoride  and  the  occurrence  of  moderate 
to  severe  dental  fluorosis,  is  consistent 
with  recommendations  by  the  Surgeon 
General  and  an  ad  hoc  conunittee 
headed  by  the  Chief  Dental  Officer  of 
the  U.S.  Pubfic  Health  Service  who 
concluded  the  foUowing,  respectively: 

•  "K  encaunage  csnunoailies  haviag  wateB 
supplies  with  fluoride  co(icentration»  of  over 
two  times  optimum  to  provide  chiidrso  Mp  ta 
age  nine  with  water  of  oprimum.  Quoride 
concentrattoa  to  rainimize  the  risk  of  their 
developiiTf  objeetionehfe  dcnta)  fkiorosis" 
(Koop  1982,  aftrefcreirced  i»  tlie  RMCL  finaf 
rule  puUiaJtetf  chrMh«>c  in  Kodajr''*  IWteat 
Register). 

•  ".  .  .  that  two  times  the  optimum 
concentration"  approximately  2  mg/T^"be 
used  OS  a  guide  as  to  which  comniimitiea 


should  consider  fluoride  remevai.  since  there 
is  evidence  that  dental  health  benefits  do  not 
significantly  improve  above  that  poinf~ 
( Albertini  et  af.  1982  as  quoted  in  Shapiro 
19B3.  as  reference  in  the  RMCL  fmat  rule 
published  elsewhere  is  today's  Federal 

EPA  requests  comment  on  whether  an 
SMCL  should  be  set  and  if  so.  at  what 
level,  the  Agency  is  proposing  an  SMCL 
of  Z.O  mg/I.  This  level  is  believed  to 
allow  boCh  a  higher  level  of  occurrence 
of  dental  fluorosis  than  a  level  of  1  J> 
mg/l  but  wilT  also  provide  a  greater 
degree  of  cartes  prevenfion. 
Concentrations  of  Hataide  of 
approximately  1  mgA  are  recommended 
by  the  Surgeon  General  as  the  optimal 
balance  between  dental  fluorosis  and 
carries  prevention;  however,  in  the 
interim  MCL  EPA  stated  that  the  range 
of  1.4  to  2.4  mg/l  was  an  appropriate 
balance  between  the  two  eCfects. 

By  this  pioposal.^  EPA  is  not 
recommending  that  systems  which 
fluoridate  raise  the  levels  of  fluoride 
added  to  drinking  water.  Rather,  the 
Agency  is  proposing  the  secondary  MCL 
as  guidance  for  systems  which  hftve 
natnraUy  higb  kvris  of  fiuoride.  The 
Agency  does  not  expect  aivjF  systeiiw  to 
raise  the  terete  of  fluoride  added  ta 
drinking  water. 

The  Act  allows  EPA  to  set  both 
primary  and  secondary  leguIatioB*  far 
the  sarar  centarainanL  The  regi^twnft 
are  autiborized  for  difiereat  purposes: 
protecting  against  adverse  he^tlt  efSects 
and  against  public  welfare  effects. 
Legislafive  hrstory  is  ctear  tftat 
contaminants  may  have  pubRc  heaWi 
significance  at  one  level  and  aesthetic 
significance  at  a  lower  level,  and  thai 
EPA  may  set  both  prinucry  and 
secondary  regulatioos  for  the  same 
coniamioaat,  if  statutory  criteria  arc 
met.  H.R.  Rep  No.  93-1186  at  10  (1974). 

Section  1414[dl  sets  forth  the  federal 
requirements  upon  tfic  failure  by  a  State 
to  assure  compliance  with  the  NSDWR. 
In  contrast  to  the  joint  state/ federal 
ervforcenaent  scheme  and  public 
notifiottioa.'requireBieDts  set  forth  in 
subsections  (a),  {b}  and  (c>  ol  that 
section,  subsection  [d]  does  not  provide 
for  federal  enforcement  of  the  NSDWR. 
Subsection  [d]  provides: 

Whenevo'.  an  the  besiK  of  iniiorniaitiQn 
available  to  him,  the  Admrnistrater  finds  that 
within  a  reasonable  time  after  natianai 
secondary  dtioking  water  ceguiations  have 
been  promulgated,  one  or  norr  pufafic  water 
systems  in  a  State  da  not  comply  widi  suck 
seconrisry  regidations.  and  that  such  rteu- 
compliaace  appears,  toi  result  trom  a  tsilare  ol 
such  State  to  take  reaaoa*Ue  acfimt  to 
assure  that  public  water  systems  throughout 
such  State  meet  such  secondary  leguiatiooe. 
he  shall  so  notify  the  State. 


While  the  SMCL  is  not  a  federally 
enlocceable  standard,  the  Agency 
believes  that  the  SMCL  can  readily  be 
achieved  by  public  water  supplies.  The 
adverse  effects  oa  pvblic  WK^are  that 
can  result  from  water-related 
objectionable  dental  fluorosis  should  be 
avoided  and  the  ptiblic  has  the  right  to 
be  informed  of  these  effects  and  to 
choose  to  take  appropriate  action.  A» 
documented  in  Section  IL  it  is 
technologically  and  economically 
feasible  for  systems  to  reduce  their 
fluoride  levels  to  2.0  mg/l. 

The  dear  intent  of  the  secoadary 
regatotiona  is  to  iKaintain  a  federal/ 
state  alertness  to  the  importance  ai  the 
aesthetic  qualities  of  drinking  water, 
rather  than  to  empower  EPA  to  require 
states  to  adopt  secondary  regt^tioas. 
Thus,  adoption  of  secondary  regulations 
no  less  strivgent  tiian  the  fiederal 
regulations  is  not  a  reqaireneat  with 
which  a  state  OMst  comply  to  be  granted 
prhnary  enforcement  responsibditj 
under  Section  1413  of  the  SDWA. 

As  (fiscussed  in  sections  VI  and  VII. 
systems  wiK  be  requncd  to  monitor  for 
fluoride  and  notify  customers  of  any 
violation  of  the  SMCL. 

VL  Public.  Notification 

A.  Notification  for  J^fCL 

.  Current  regulations  at  40  CFRl41.aZ 
require  that  aay  violation  of  raaxiraum 
contaminant  level,  failure  to  comply 
with  an  applicable  testing  provision,  or 
failure  to  comply  with  any  monitoring 
required  pursuant  to  section  1445(al  of 
the  Act  be  reported  to  the  persons 
served  by  the  water  system.  No  changes 
to  those  requsements  are  being 
proposed  for  fluoride.  The  regulations 
are  specific  on  when,  where,  who.  and 
how  the  public  notification  is  to  be 
made.  These  retiuireaients  were  based 
upon  the  detailed  prescription  in  the 
SDWA,  section  1414. 

B.  Notification  for  SMCL 

This  public  notification  by  systeias  of 
non-compJsance  with  the  SMCL  for 
fluoride  is  essentiaL  The  EPA  strongly 
believes  that  individuals  and 
communities  should  have  the 
informatioQ  necessary  to  make  their 
own  decisions  to  preveot  dental 
fluorosis  caused  by  excess  fluoride  in 
their  public  water  si^tply.  Local 
decisions  will  require  clear  notification 
on  the  level  and  Rigninf.a.nr-*  of  fluoride 
contanunation  oi  dhaking  water. 

EPA  beheves  that  this  pablie 
notification  reqnirement  is  authorized 
by  SDWA  section  1445ial.  42  U.SwC 
300i-4(al  aad  SDWA  section  1450{a)tl). 
42  U.S.C.  300j-9{a)(l).  Section  1445 
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authorizes  the  Administrator  to  require 
public  water  systems  to  "establish  and 
maintain  such  records,  make  such 
reports,  conduct  such  monitoring,  and 
provide  such  information  as  the 
Administrator  may  reasonably  require 
by  regulation  to  assist  him  in 
establishing  regulations  under  this 
title,  ...  in  evaluating  the  health  risks 
of  unregulated  contaminants,  or  in 
advising  the  public  of  such  risks." 
Section  1450(a)(1)  authorizes  the 
Administrator  "to  prescribe  such 
regulations  as  are  necessary  or 
appropriate  to  carry  out  his  functions" 
under  the  SDWA.  These  two  authorities, 
together  with  the  requirement  that  EPA 
set  NSDWRs,  permit  the  Agency  to 
require  public  notification  where  there 
are  serious  adverse  public  welfare 
effects  posed  by  a  contaminant 
regulated  under  the  ;secondary 
regulations.  EPA  regards  fluoride  as 
different  from  the  other  secondary 
contaminants.  No  other  contaminant  is 
placed  in  the  secondary  regulations  for 
its  effects  on  the  human  body.  Moderate 
to  severe  dental  fluorosis  is  such  an 
effect  and  consumers  may  wish  to  take 
action  to  avoid  this  possibility. 
Accordingly,  EPA  believes  that  public 
notification  is  reasonably  necessary. 

EPA  is  proposing  quarterly 
notification  of  customers  when  drinking 
water  concentrations  exceed  the  SMCL. 
The  notification  would  consist  of  a 
mailing  of  the  notice  in  figure  1  to  all 
billing  units  and/or  publication  through 
the  printed  media.  EPA  also  proposes 
requiring  the  quarterly  mailing  of  notices 
to  States,  local  dentists,  doctors,  public 
officials,  and  newspapers.  The  Agency 
believes  that  quarterly  notification  is 
appropriate  because  dental  fluorosis  ' 
may  occur  from  short  term  exposure, 
possibly  as  little  as  6  months  of 
exposure.  Continued  notification  is 
desirable  to  alert  new  persons  who  may 
begin  using  the  system. 

EPA  is  not  proposing  any  monitoring 
requirement  for  the  SMCL  because 
samples  taken  for  purposes  of 
determining  compliance  with  the 
primary  MCL  will  suffice.  Systems 
would  determine  compliance  with  the 
SMCL  based  on  the  single,  most  recent 
sample  from  a  laboratory  which  meets 
the  laboratory  performance  criterion 
proposed  for  the  primary  regulation.  As 
discussed  in  the  next  section,  the 
minimum  sampling  required  for 
purposes  of  the  primary  regulation  is 
one  sample,  representative  of  each 
water  source  every  ten  years.  The 
agency  requests  comment  on  whether  a 
separate,  more  frequent  monitoring 
scheme  for  the  Secondary  Regulation 
should  be  adopted. 


This  notification  requirement  is 
proposed  to  support  the  secondary 
maximum  contaminant  level.  As  noted 
above,  these  SMCLs  are  not  enforceable 
nor  must  they  be  adopted  by  states  to 
retain  primacy.  Because  this  notification 
requirement  supports  the  SMCL,  it  also 
need  not  be  adopted  by  the  states  to 
retain  primary  enforcement 
responsibility.  However,  the  notification 
requirement  would  be  a  federally 
enforceable  requirement  under  the  Safe 
Drinking  Water  Act  with  which  Public 
Water  Systems  must  comply. 

The  costs  of  notification  will  not  be 
significant  to  individual  water  systems 
or  to  the  country  as  a  whole.  The 
Agency  estimates  that  approximately 
1300  systems  will  be  required  to  notify 
under  the  proposed  rule.  These  systems 
are  currently  required  to  notify 
customers  quarterly  that  they  are  out  of 
compliance  with  the  existing  National 
Interim  Primary  Drinking  Water 
Standard. 
Figure  1 

Public  Notice 

Dear  User, 

Many  public  water  systems  are  required  by 
federal  regulation  to  routinely  analyze  for 
fluoride  levels  in  the  drinking  water  they 
provide  to  consumers.  Analyses  of  the 
drinking  water  in  your  community  has  found 
a  level  of  *  mg/1  of  fluoride.  The  U.S. 
Environmental  Protection  Agency  (EPA)  has 
set  a  standard  for  fluoride  at  2.0  mg/1  to 
minimize  the  occurrence  of  objectionable 
dental  fluorosis.  That  guideline  was 
established  to  protect  pubhc  welfare  but  it  is 
not  federally  enforceable.  EPA  requires  that 
this  notice  of  monitoring  results  be  provided 
to  you. 

Fluoride,  at  the  appropriate  levels  in  the 
drinking  water  of  children  up  to  the  age  of 
nine,  reduces  cavities.  However,  children 
exposed  to  levels  of  fluoride  greater  than  1.0 
to  2.0  mg/1  may  develop  dental  fluorosis  in 
their  permanent  teeth.  Dental  fluorosis,  in  its 
moderate  and  severe  forms,  is  a  discoloration 
(brown  staining)  and  pitting  of  teeth. 

Because  fluoride  affects  only  developing 
teeth,  households  without  children  would  not 
be  expected  to  be  affected  by  this  level  of 
fluoride.  Individuals  with  children  under  the 
age  of  nine  are  encouraged  to  seek  other 
sources  of  drinking  water  for  their  children. 

The  EPA  Maximum  Contaminant  Level 
(MCL)  for  fluoride  is  4.0  mg/I.  That  standard 
is  based  upon  protection  from  crippling 
skeletal  fluorosis,  which  may  result  from 
levels  of  4.0  mg/1  or  more.  The  MCL  is  an 
enforceable  standard  and  has  been  set  to 
protect  public  health. 

Your  water  supplier  can  lower  the 
concentration  of  fluoride  to  the  level  where 
beneficial  effects  still  occur  (cavity 
prevention),  and  where  the  occurrence  of 
dental  fluorosis  is  minimal.  The  technology 
for  the  removal  of  fluoride  is  currendy 


available,  but  the  use  of  this  technology  by 
your  utility  may  increase  your  monthly  water 
bill.  Treatment  systems  for  the  removal  of 
fluoride  from  drinking  water  are  also 
available  for  home  use.  Information  on  such 
systems  is  available  at  the  address  given 
below.  Low  fluoride  bottled  drinking  water 
that  would  meet  all  standards  is  also 
available. 

For  furiher  information,  contact  "at  your 
water  utility. 

VIL  Reporting  Requiremenis 

The  interim  regulations,  40  CFR 
141.31,  currently  require  public  water 
systems  to  report  monitoring  data  to 
states  within  specified  time  periods.  No 
changes  are  being  proposed  in  those 
requirements  for  the  fluoride  regulation. 

The  interim  regufation  currently 
requires  a  supplier  of  water  to  report  to 
the  State  in  which  the  sample  was  taken 
within  the  first  ten  days  following  the 
reporting  period  (month,  three  month,  or 
longer  period  of  time  which  varies  with 
the  analysis)  in  which  the  measurement 
was  taken.  Analyses  which  find  levels 
exceeding  an  interim  standard  or 
analyses  which  have  not  been 
performed  are  to  be  reported  within  48 
hours.  The  supplier  is  also  required  to 
submit  copies  of  any  notices  it  has 
issued  to  the  public  under  40  CFR  141.32. 
If  requested  by  the  Agency  or  primacy 
State,  the  supplier  is  also  required  to 
submit  records  required  to  be 
maintained  under  §  141.33  or  which  the 
primacy  agent  is  entitled  to  inspect 
under  the  Safe  Drinking  Water  Act  or 
comparable  state  authority. 

VIII.  Compliance  Monitoring 
Requirements 

A.  Background 

Compliance  monitoring  requirements 
are  being  proposed  for  the  purpose  of 
determining  if  public  water  systems  are 
distributing  drinking  water  that  meets 
the  MCL.  The  Agency  has  determined 
that  fluoride  is  a  Tier  II  contaminant  in 
the  three  tiered  approach  presented  in 
the  Phase  II  ANPRM  published  on 
October  5. 1983  (48  FR  45502).  The  tiers 
are  as  follows: 

Tier  I.  Those  contaminants  which 
occur  with  sufficient  frequency  and 
which  are  of  sufficient  concern  to 
warrant  national  regulations  (MCLs) 
and  consistent  monitoring  and  reporting. 

Tier  II.  Those  contaminants  which  are 
of  sufficient  concern  to  warrant  national 
regulation  (MCLs)  but  which  occur  at 
limited  frequency,  justifying  flexible 
national  minimum  monitoring 
requirements  to  be  applied  by  state 
authorities. 


*  PWS  shall  insert  the  compliance  result  which 
triggered  notification  under  this  Part. 


■  •  PWS  shall  insert  the  name,  address  and 
telephone  numtier  of  a  contact  person  at  the  PWS. 
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Tier  Ut.  TIms*  cm^umkumU  which 
woKb}-  m4  warrant  dcvdbpnea*  of  a 
regulation  bui  for  wiwcb  annrifialMj 
healtkfidim  eoukt  be  prtwfided  to 
states.  «f  water  qwtraHi 

Tier  ft  BidadBS  thoae  rnatninlnintH 
whose  occarreacss  and  gpaaai  IbtcU 
any  sonetnaes  be  predictable  in 
drinking  watat  baaed  upoa  a  raahipkctty 
of  Eactocs  sock  asgeakigisal  coadilions. 
type  of  source,  historic  rccesd,  or 
proxknty  of  sources  at  drinldBg  water 
contaminatioQ  such  as  industries  aad 
hazafdoia  waste  sites.  Cases  socb  as 
these  sppcae  to  warrant  confercimg  the 
maximum  diiscretiaK  witk  states  so>  that 
monitoring  can  be  taflored  to  regional 
conditions.  Thus.,  although  eompiiasice 
with  the  MCL.  would,  be  required  m  all 
cases,  states  are  beii^  provided 
flexibility  in  estabiishtog  moriiioring 
requirements  beyond  miiumum  Federal 
requirements. 

faa  the  development  of  compliance 
momtering  requirements  for  community 
water  systems.  EPA  considered  the 
following:  (a)  The  frequency  of 
monitormg  oecessary  to  assare  that  the 
drinking  ivater  is  ia  complhuiGe  with  the 
MCL,  (b)  seasoaai  or  other  variatioBS  in 
fluoride  levels  in  drinking  water,  (c)  the 
collection  of  samples  which  are 
represeirtattve  of  consumer  exposure, 

(d)  the  need  for  states  to  take  an  active 
role  in  developing  monitoring 
requirements  which  may  be  stricter  than 
the  Federal  minima  if  appropriate,  and 

(e)  the  economic  burdett  associatCKi  with 
the  sampling  and  analytical  costs. 

Fluoride  in  drinking  water  procedaces 
physiological  effects  m  both  teeth  and 
bones.  EPA  has  determined  that  fluoride 
contamination  of  drinking  water  is 
principafty  the  result  of  naturally 
occurring  sources  of  fluoride.  Most 
surface  water  supplies  and  some  ground 
water  supplies  display  some  variatioBS 
in  dissolved  inorganics;  Bust  grotmd 
water  supplies  have  concentrations  that 
are  relatively  stable  over  time.  EPA 
believes  that  infonaation  on  the 
variation  of  naturally  occurring 
contaminants  is  a  necessary 
requirement  of  any  monitoring  scheme 
in  order  to  accurately  determine  actual 
fluoride  levels.  EPA  beiieves  that 
systems  which  can  dcmoastrate  to  the 
state  that  they  do  not  exceed  the  MCL 
should  not  be  recyaired  to  monitor, 
except  on  an  occasiaaal  basis  to  coofinn 
that  Sluoridc  levels  have  not  changed 
(e.g^  once  every  10  years). 

However,  becaote  the  Agency  lacks 
information  on  long-term  variability  of 
fluoride  levels  in  dtoikiBg  water 
supplies,  and  bi  order  lo  protect  against 
possible  long-term  increases  in  fluoride 
levels,  EPA  beUeves  that  states  should 


have  Ike  aullionly  to  reqsite  systema  to 
coaduct  BHire  fre^wat  ■amtoiii^ 

EPA  strensly  reeomaifnds  that 
systems  which  practice  iisoridatiQB 
maintain  flaertde  level*  as  dose  to 
optiamm  levels  ae  poM^le  in  en^  to 
avoid  unnecessary  occurrences  of  dental 
fluorosis.  As  recommended  by  the 
Centers  for  Disease  Control,  all'  systems 
that  fkiorida'te  shotiU  monitor  duly 
^iHS  1985}.  EPA  slrai^  encottrages 
States  wbieb  haw  not  deae  so  to  requite 
mandatery  dady  ■easteriog  for  systems 
which  practice  fluoridalioa.  Systeats 
which  coasiateatly  exceed  X&  aig/l  wiU 
be  in  violabon  oJ  the  SMCL  and  will  be 
required  to-  notify  customers  uader  the 
proposed  aotifieation  requiieairafits  for 
theSN4CJL 

B.  Pn^)osecf  Afonitoring  Requirements 

The  fallowing  outline  presents  the 
proposed  fluoride  monitoring 
requirements.  EPA  requests  conuneats 
on  the  proposed  requirements. 

EPA  is  proposing  to  retain  the 
monitoring  requirements  for  fluoride 
now  in  force  under  40  CFR  141^3.  with 
minor  modifications.  The  existing 
regulation  requires  community  water 
systems  using  surface  waters  to  monitor 
yearly,  and  those  using  ground  water 
systems  to  monitor  every  three  years.  40 
CFR  141.23(a)llH3).  Systems  that 
exceed  the  MCL  are  required  to  conHrm 
that  exceedence  through  three 
additional  samples  and,  if  a  violation  is 
confirmed,  notify  the  state  and  the 
public.  After  public  notification, 
monitoring  frequency  is  determined  by 
the  State.  40  CFR  141.23tbl  and  (c).  The 
Agency  beKeves  that  these  requirements 
generally  continue  to  be  well  suited  for 
fluoride  monitoring  but  invites 
comments  on  this  issue.  EPA  may  alter 
these  monitoring  requirements  based  on 
public  comment. 

EPA  is  proposing  to  add  authority  to 
allow  states  to  reduce  sampling  to  a 
minimum  of  once  every  W  years  if  the 
state  determines  the  system  is  not  likety 
to  exceed  (he  MCL.  States,  as  part  of 
their  determinations,  must  consider 
factors  such  as  reported  levels  from 
previous  monitoring;  the  degree  of 
variation  reported  in  the  source  waters: 
factors  which  may  effect  flttorfde  (eveJs. 
such  as  changes  tar  pampiuy  rates  for 
ground  water  suppKes;  operating 
procedures:  source  of  water  ehaiiges  in 
stream  flows:  and  crther  rekvarrt  factors. 

The  Agency  is  also  proposing  to  add 
authority  to  allow  states  to  rehire 
moaitoring  more  frequently  than  the 
mirrinuim  (yearly  for  surface  sources, 
every  three  years  for  ground  water 
sources).  States  would  consider  the 
same  factors  listed  above.  More 
frequent  monitoring  would  be  especiaRy 


appeoptiste  for  socne  systems.  e.g^  new 
systems.,  systeaw  wiach  have  began  aat 
of  aew  webs  or  water  intakes,  m 
systems  for  which  insvfficient 
monitoring  data  exists  for  determiiaas 
that  the  systeai  is  not  tticety  la  exceed 
the  MCL 

As  explained  above.  EPA  ig  proposing 
to  include  a  laboratory  performance 
criterion  for  laboratories  that  measure 
fluoride  for  purposes  of  f  141.23.  This 
criterion  wiH  help  ensure  that  reported 
results  are  rafid.  Laboratory 
perferraance  criteria  are  part  of  EPA't 
ongoing  effort  in  the  Revised 
Regulations  to  strengthen  laboratory 
capability  for  drinking  water  monitoring. 

In  addition,  systems  wonhi  be 
required  to  sample  at  points  in  the 
distribution  system  which  are 
representative  of  household  taps.  At  a 
minimum.,  separate  samples  from  the 
distribution  system  will  be  required 
which  are  representative  of  water 
contributed  by  each  individual  well  or 
surface  water  iatake. 

EPA  has  determined  that  the  sampUog 
and  analytical  costs  are  reasonable 
given  a  cost  of  SlO  per  fluoride  analysts. 
Those  samples  must  be  taken  frura  the 
tapv  becwise  that  locatioa  is  most 
representative  of  actual  exposise  and 
public  water  systems  have  found  little 
difficuhy  in  collecting  such  samples.  The 
number  of  samples  required  for  each 
system  will  vary.  Sufficient  samples  will 
be  required  to  represent  all  the  taps  of 
the  system.  At  least  one  sample  will  be 
required  per  source  of  water  (well  or 
surface  water  intake)  because  the 
fluoride  levels  in  different  water  sources 
may  vary. 

C.  Determination  of  Compliance  with 
MCL 

Compliance  samples  for  the  varieas 
sampling  points  in  a  systeot  would  be 
collected  on  the  same  day  for  every 
sampling  point  and  analyzed  according 
to  EPA-approved  procedures.  The 
determination  of  compliance  with  the 
MCL  and  or  SMCL  would  be  based  upon 
the  analytical  results  as  required  under 
fi  141.23(b)  for  eech  samplang  point.  This 
requires  averaging  the  initiaT  comphance 
sample  and  three  additional  samples 
taken  from  the  same  sampfing  point 
witfiin  a  month.  For  any  additional 
required  samples,  all  required  sample 
pohtts  would  be  sampled  on  the  same 
day.  Monitoring  required  under 
§  141.23(b)  woirid  resirft  m  aff  initial  and 
first,  second  and  third  foHow-np 
samples  being  taken  on  the  same  days 
for  the  different  sets  of  sampKng  points 
within  one  month.  If  the  average  of  any 
sampling  point  is  above  the  MCL,  the 
system  would  be  considered  out  of 
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compliance  because  this  indicates  that  a 
portion  of  the  system  exceeds  the  MCL 
This  approach  is  proposed  because  in 
ground  water  systems  with  multiple 
wells  or  surface  water  systems  with 
several  sources  and  treatment  plants,  or 
in  any  type  of  system  with  multiple 
points  of  artiflciai  fluoridation  or 
defluoridation,  some  consumers  may  be 
continuously  exposed  to  high  levels  of 
fluoride  in  a  portion  of  the  system. 
Determination  of  compliance  by 
averaging  the  results  from  various  points 
in  the  distribution  system  (representing 
more  than  one  source)  across  the  system 
could  mask  the  higher  exposure  of  these 
consumers. 

IX.  Effective  Dates 

As  explained  in  Section  in,  EPA  is 
proposing  a  30  day  elective  date  for  the 
amended  Interim  MCL  However. 
Revised  National  Primary  Drinking 
Water  Regulations  must  have  an 
effective  date  18  months  after 
promulgation.  SDWA  section  1412(b)(5). 
The  Revised  MCL  would  supersede  Uie 
Interim  MCL  and  be  effective  18  months 
after  the  final  rule  is  published  in  the 
Federal  Register. 

The  monitoring  regulations,  which  by 
definition  under  the  Act.  are  part  of  the 
National  Primary  Drinking  Water 
Regulations,  support  both  the  Interim 
and  Revised  Regulations.  As  part  of  the 
Interim  Regulations,  and  because  they 
are  also  promulgated  under  section  1445 
of  the  Act  they  could  be  effective  30 
days  after  promulgation:  EPA  believes 
this  to  be  the  most  reasonable 
alternative.  It  is  clearly  necessary  to 
support  the  amended  Interim  MCL 
Therefore,  the  monitoring  regulations 
are  proposed  to  be  effective  30  days 
after  promulgation.  Reporting  and 
record-keeping  requirements  would  also 
be  effective  30  days  after  promulgation. 

The  secondary  regulation  would  be 
effective  30  days  after  it  is  promulgated. 
Notification  and  reporting  requirements 
under  the  secondary  regulation  would 
be  effective  on  the  same  schedule. 

X.  Ecooomic  Assessment 

An  economic  assessment  has  been 
prepared  to  support  this  proposal  and  is 
entitled  "Economic  Assessment  of 
Reducing  Fluoride  in  Drinking  Water," 
(EPA,  1985).  The  analyses  in  the  report 
are  based  on  the  support  documents  for 
this  regulation  prepared  by  the  Agency 
which  present  information  on  health 
effects,  contamination  occurrence,  the 
cost  and  technology  of  contaminant 
removal  and  analytical  chemistry 
methods.  This  information  was 
evaluated  to  permit  estimation  of  the 
benefits  and  costs  of  regulatory 
alternatives.  Also  included  are  analyses 


required  by  the  Regulatory  Flexibility 
Act  and  the  Paperwork  Reduction  Act. 
The  purpose  of  the  analyses  is  to 
develop  and  organize  information  to 
provide  an  assessment  of  the 
implications  of  alternative  regulatory 
approaches. 

Alternatives  Examined 

The  impact  assessment  examines 
several  regulatory  alternatives,  some  of 
which  are  arguably  not  appropriate 
under  the  Safe  Drinking  Water  Act. 
Those  presented  in  this  notice  reflect  the 
viable  altemativeii  which  received 
serious  consideration  throughout  the 
decision-making  process.  The  MCL 
alternatives  evaluated  in  the  impact 
assessment  reflect  drinking  water 
concentrations  of  1.  2. 3,  and  4  mg/1  of 
fluoride.  The  MCL  proposed  in  this 
notice  is  4.0  mg/1.  The  economic 
assessment  presents  data  on  each  of  the 
MCL  alternatives  considered  in  this 
notice. 

Economic  Impacts 

Table  5  presents  the  economic 
impacts  associated  with  the 
alternatives.  Approximately  1300  public 
water  systems  have  fluoride  above  2 
mg/1  and  about  300  systems  have 
concentrations  above  4  mg/1.  If  all  the 
systems  above  2  mg/l  took  action  to 
reduce  fluoride  to  2  mg  /I,  the  total  cost 
to  society  would  be  about  $206  million 
or  about  $14  million  per  year.  If  all 
systems  above  4  mg/1  choose  to  reduce 
fluoride  to  4  mg/1,  the  total  cost  to 
society  would  be  approximately  $43 
million  or  about  $2.9  million  per  year. 

The  cost  impacts  on  water  systems 
and  consumers  affected  by  fluoride  vary 
depending  upon  the  size  of  the  utility. 
Very  small  systems  with  levels  of  5.4 
mg/1  (an  average  of  those  systems  with 
levels  above  4.0  mg/1)  and  which  serve 
from  25  to  500.  could  be  expected  to 
have  an  increase  in  water  rates  of  about 
$1.00  per  1000  gallons  of  water.  As  a 
result  of  economies  of  scale,  large 
systems  with  levels  of  5.4  mg/1  serving 
more  than  50,000  people  could  be 
expected  to  have  an  increase  in  rates  of 
about  $0.20  per  thousand  gallons. 
Increases  would  only  be  necessary  for 
systems  with  contaminant  levels  above 
the  proposed  standard. 

A  typical  family  served  by  a  very 
small  water  system  could  expect  to 
spend  about  $100  more  each  year  to 
receive  safe  drinking  water.  A  family 
living  in  a  large  community  would  pay 
only  about  $20  more  each  year.  Again, 
these  costs  would  only  affect  families 
receiving  water  that  is  now 
contaminated  at  levels  above  the    . 
proposed  standard. 


The  cost  to  systems  or  families  is  not 
signiflcantly  different  for  the  various 
regulatory  alternatives.  For  the 
hypothetical  influent/effluent  situations 
investigated  by  EPA  and  discussed 
herein,  it  is  apparent  that  the  basic  cost 
of  implementing  a  change  in  water 
treatment  or  supply  is  not  very  sensitive 
to  the  treatment  removal  efficiency.  The 
reason  that  the  national  costs  vary  is 
that,  with  lower  concentration 
alternatives,  there  are  more  systems 
which  would  have  to  implement 
treatment.  This  analysis  of  national 
costs  only  reflects  the  economic  impacts 
of  selected  MCL  ranges  and  was  not 
used  to  determine  the  MCLs. 

This  notice  also  proposes  a 
monitoring  program  which  will  be  used 
to  determine  compliance  with  the 
regulation.  The  cost  of  the  compliance 
monitoring  is  shared  by  all  water 
systems  in  the  nation.  The  national  cost 
of  the  proposed  monitoring  for  fluoride, 
over  the  first  three  years  is  estimated  to 
be  between  $38.000-$45,000.  This  is 
approximately  Vio  the  monitoring  costs 
for  the  current  interim  regulations. 

The  additional  costs  for  notification  of 
the  SMCL  and  MCL  are  expected  to  be 
minimal.  Notification  required  under  the 
proposed  action  will  be  similar  to 
existing  notification  requirements  under 
the  interim  regulation.  Currently, 
systems  with  fluoride  concentrations 
greater  than  1.4  to  2.4  mg/1  (depending 
on  the  region  of  the  country)  are 
required  to  notify  customers.  Many  of 
the  systems  affected  by  this  action  are 
currently  required  to  notify  users  when 
the  Interim  MCL  is  exceeded. 

Benefits 

The  Surgeon  General  and  EPA  have 
concluded  that  the  crippling  skeletal 
fluorosis  is  an  adverse  health  effect. 
However,  EPA  does  not  have  sufficient 
information  to  estimate  the  rate  of 
occurrence  of  skeletal  fluorosis,  despite 
reference  in  the  literature  to  cases  of 
this  disease  in  the  United  States  and  in 
other  countries.  Therefore,  EPA  is 
unable  to  estimate  the  cases  of  skeletal 
fluorosis  avoided  for  different  levels  of 
fluoride  in  drinking  water. 

Most  benefits  analyses  for  fluoride 
have,  in  recent  years,  focussed  on  dental 
fluorosis,  a  condition  that  causes  pitting 
and  staining  of  teeth,  particularly  in 
young  children  under  nine  years  of  age. 
EPA  and  the  Surgeon  General  of  the 
United  States  have  taken  the  position 
that  dental  fluorosis  is  a  cosmetic  health 
effect  and  that  children  should  not  be 
exposed  to  water  high  in  fluoride  in 
order  to  prevent  this  condition.  In  order 
to  protect  the  public  from  adverse  dental 
effects,  EPA  proposes  a  secondary  MCL 
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(SMCL)  of  2.0  mg/1.  The  SMCL  is  not 
federally  enforceable  but  may  be 
adopted  and  enforced  by  the  States.  The 
benefits  of  meeting  alternative  SMCLs  is 
presented  in  the  Economic  Analysis 
(Appendix  1 ). 

Fluoride  also  causes  milder  skeletal 
effects  (osteosclerosis)  at  concentrations 
between  5  and  10  mg/1.  These  effects 
have  been  reported  to  occur  in  the 
United  States  as  the  result  of  fluroide 
contamination  of  drinking  water. 
Osteosclerosis  is  not  considered  to  be 
an  adverse  health  effect  since  it  is  not 
associated  with  clinical  symptoms.  The 
skeletal  effects  of  fluoride  form  a 
continuum  from  dental  effects  to 
osteosclerosis  to  crippling  skeletal 
fluorosis.  Therefore,  any  prevention  of 
osteosclerosis  provides  an  additional 
margin  of  safety  for  the  prevention  of 
skeletal  fluorosis. 

Uncertainty 

Computations  of  the  benefits  or  costs 
associated  with  a  proposal  are  subject 
to  error  from  many  sources.  The  result 
depends  on  estimates  of  a  number  of 
contributing  factors,  each  of  which  is 
imperfectly  known  to  a  greater  or  lesser 
degree.  More  importantly,  some 
contribute  significantly  to  uncertainty  in 
estimates  while  others  are  relatively 
unimportant.  The  probability  of  the 
occurrence  dental  fluorosis  is  known 
with  greater  certainty  than  the 
occurrence  of  dental  fluorosis  is  known 
uncertainty  in  estimates  of  number  of 
cases  of  moderate  and  severe  dental 
fluorosis  avoided  by  the  MCL  is  such 
that  the  95%  confidence  interval  around 
the  point  estimate  is  30%. 

In  like  measure,  a  major  contribution 
to  the  uncertainty  in  cost  estimates  is 
error  in  the  occurrence  data.  However, 
other  factors  such  as  probability  of 
treatment  selection  also  contribute 
significantly.  Much  like  the  benefits 
calculation,  computation  of  the  national 
costs  followed  a  specific  mathematical 
equation.  The-Economic  Assessment 
describes  both  equations  and  the 
importance  of  each  element  on  the 
resultant  uncertainty.  The  resulting 
analysis  suggests  there  is  a  high 
likelihood  that  the  value  of  national 
costs  of  the  proposed  MCL  is  less  than 
$5.0  million  per  year. 

Major  Rules 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  proposed  action  does  not 
constitute  a  "major"  regulatory  action 
because  it  will  not  have  a  major 
financial  or  adverse  impact  on  the 
community. 


This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  submitted  by 
0MB  will  be  addressed  in  the  final 
rulemaking  on  this  proposal. 

Executive  Order  12291  does  not 
distinguish  between  the  legislative 
authority  of  various  statutes  but  requires 
the  same  kinds  of  information  on  all 
actions.  Therefore,  some  of  the 
information  was  collected  to  meet  the 
specific  requirements  of  E.0. 12291  and 
was  not  used  in  determining  MCLs. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  pt'oposed  regulations  on  small 
entities.  If  there  is  a  significant  effect  on 
a  substantial  number  of  small  systems, 
means  should  be  sought  to  minimize  the 
effects. 

With  respect  to  the  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
602  et  seq.,  this  proposal  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  The  Small 
Business  Administration  would  define  a 
small  water  utility  as  one  which  serves 
fewer  than  50.000  people.  There  are 
about  58,500  systems  which,  for  the 
purposes  of  this  analysis,  are  considered 
small  systems.  Of  these,  fewer  than  300 
are  likely  to  have  contamination  levels 
greater  than  the  proposed  MCL.  This 
proposal  would  regulate  less  than  1 
percent  of  the  "small"  systems  and  this 
does  not  constitute  a  substantial  number 
of  small  systems.  In  addition,  the  cost 
impacts  on  systems  are  estimated  to 
lead  to  increases  in  water  production 
costs  of  no  more  than  25  percent  for  any 
size  system. 

Paperwork  Analysis 

The  Paperwork  Reduction  Act  seeks 
to  minimize  the  reporting  burden  on  the 
regulated  community  as  well  as 
minimize  the  cost  of  federal  information 
collection  and  dissemination. 
Monitoring  as  proposed  will  indicate  if  a 
water  utility  is  in  compliance  with  the 
proposed  standard.  The  proposed 
monitoring  requirement  is  equivalent  to 
the  existing  requirements  and 
constitutes  no  change  in  the  reporting 
burden. 

Authority  to  collect  information 
relative  to  fluoride  has  already  been 
approved  under  OMB  #2040-0090.  This 
approved  collection  encompasses  the 
entire  public  water  supervision  program. 
The  proposed  changes  to  the  fluoride 
sampling  requirements  would  result  in 
negligible  changes,  if  any,  in  the  burden 
imposed  upon  public  water  supplies. 
Therefore,  no  change  in  the  information 


collection  requests  was  deemed 
necessary. 

Table  S.— Summary  of  Impacts  of  The 
Regulatory  Options 


ReguMofy  optiont 

1ni0/l 

2mB/l 

3  mg/1 

AmQ/l 

Systems  impacled 

National  cost  ol 
control: 

Total  (S  milkon*) . 

Annual  (S 

4.940 

4.955 
333 

1.346 

206 

14 

404 
86 

282 

41 

National  cost  of  monitorina. 

First  3  years  (SI.OOO's) _ 

First  decade  (JI.OOOs) 

Annual  water  bM  increases  per  famity  (S/yaar):' 
System  size  (people  served): 

Vary  ima*  (25-500) 

Smal  (501-3.300) 

Medum  (3.301-50.000) 

Large  (over  50.000) „ 

Typical  rate  increases  (S/I.OOOgri):* 

Very  small  (25-500) 

Small  (501-3,300) 


Medwm  (3,301-50,000).. 
Large  (over  50,000) 


EMmale 


$13.5 
506 


OS 
72 
27 
21 


J5 
.78 

2% 


■  The  water  bill  ncreases  would  be  the  same  lor  traatmanl 

to  4  mg/1  or  2  mg/1  However,  fewer  systems  and  coniumacs 
wiH  be  affected  if  the  fMCL  is  4  mg/1 

XI.  References  and  Public  Docket 

The  following  references  are  included 
in  the  Public  Docket  together  with  other 
correspondence  and  information.  The 
Public  Docket  is  available  for  viewing  in 
Washington,  D.C.  at  the  address  listed 
at  the  begiruiing  of  this  notice.  All  public 
comments  received  on  this  proposal  will 
also  be  included  in  the  Docket. 

APHA,  Standard  Methods  for  the 
Examination  of  Water  and  Waatewater, 
16th  Edition,  American  Public  Health 
Association,  American  Water  Works 
Association.  Water  Pollution  Control 
Federation,  1985. 

ASTM.  Annual  Book  ufASTM  Standards. 
Part  31  Water,  American  Society  for 
Testing  and  Materials,  1S84. 

EPA.  Criteria  and  Standards  Division, 
Monitoring  for  Fluoride  in  Drinking  Water, 
An  Update  Public  Water  Supplies,  Oct. 
1985a,  including  Appendix  A. 

EPA.  Criteria  and  Standards  Division, 
Technologies  and  Costs  of  Removal  of 
Fluoride  From  Drinking  Water  with 
Appendix  E.  1985b. 

EPA,  Environmental  Monitoring  and  Support 
Laboratory.  Cincinnati,  Ohio,  Methods  for 
Chemical  Analysis  of  Water  and  Wastes 
(EPA-600/4-79-020).  March  1979. 

HHS.  U.S.  Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control, 
Center  for  F*revention  Services.  Dental 
Disease  Prevention  Activity,  Atlanta,  GA., 
Water  Fluoridation  A  Manual  far 
Engineers  and  Technicians.  October,  1985. 

EPA,  Office  of  Program  Development  and 
Evaluation,  Economic  Impact  Assessment 
of  the  Proposed  Fluoride  Regulation, 
September,  1985. 
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XII.  Request  for  Public  CommenU 

EPA  requests  analyses,  comments, 
and  general  information  on  all  aspects 
of  this  notice,  including  the  appropriate 
balance  between  public  health 
protection  and  practical  implementation 
of  EPA's  drinking  water  program  under 
the  requirements  of  the  SDWA.  The 
general  questions  for  which  comment  is 
particularly  solicited  are  listed  below. 
Comment  on  any  or  all  of  the  specific 
questions  will  assist  EPA  in  formulating 
a  protective  and  practical  approach  to 
controlling  human  exposure  to  fluoride 
in  drinking  water. 

1.  Public  comments  are  requested  on 
the  proposed  establishment  of  4.0  mg/1 
as  the  MCL. 

2.  Public  comments  are  requested  on 
the  availability  of  technologies  and 
costs  of  those  technologies  identifed  as 
BTGA.  Specific  comments  are  also 
requested  on  the  question  of  considering 
point-of-use/entry  treatment  devices, 
and  buttled  water  as  BTCA.  Are  these 
appropriate  under  the  SDWA  to  use  in 
achieving  MCL  compliance  by  public 
water  systems? 

3.  Public  comments  are  requested  on 
the  proposed  monitoring  requirements 
and  specifically  on  each  of  the 
fundamental  questions  that  address 
monitoring  listed  previously.  In  addition: 

•  Are  the  frequencies  proposed 
adequate  to  measure  variability  of 
fluoride  levels  in  the  drinking  water? 

•  Is  the  active  role  of  the  states  in  the 
proposal  a  reasonable  expectation? 

•  The  proposed  methods  for 
determination  of  compHance  is  a  distinct 
change  from  the  interim  regulations 
which  measure  compliance  for  the  entire 
public  water  system.  The  proposal 
would  provide  that  parts  of  a  system 
could  be  out  of  compliance  (and  public 
notice  required).  Is  this  approach 
reasonable  to  provide  maximum 
protection  of  the  consumers? 

•  Is  it  appropriate  for  the  Agency  to 
exclude  systems  from  frequent 
monitoring  whidi  are  not  hkely  to 
exceed  4.0  mg/1?  Should  the  Agency 
require  more  frequent  monitoring  for 
systems  which  may  exceed  the  SMCL? 
Should  there  be  a  mandatory  and  more 
detailed  monitoring  scheme  to  support 
the  SMCL? 

•  Should  the  Agency  require 
monitoring  and  reporting  of  fluoride 
concentrations  from  drinking  water 
systems  which  practice  flucnidation? 

4.  Public  comments  gre  requested  on 
the  setting  of  an  SMCL  of  2.0  mg/1. 

5.  Public  comments  are  requested  on 
the  proposed  public  notification  and 
reporting  requirements. 


Appendix  A 

In  the  proposed  RMCL  (50  FR  20184). 
EPA  requested  comments  on  two  issues 
which  affect  the  setting  of  the  MCL:  the 
available  technology,  and  the  remedial 
treatment  for  dental  fluorosis. 

EPA  received  very  few  comments  on 
the  technical  and  economic 
considerations  of  reduction  of  fluoride. 
Two  commentors,  the  American  Water 
Works  Association  and  the  State  of 
Arizona,  agreed  with  the  Agency  that 
there  were  technologically  and 
economically  acceptable  methods 
available  for  the  removal  of  fluoride. 
The  town  of  North  Myrtle  Beach  stated 
that  it  would  cost  $.20/1000  gallons  for  it 
to  reduce  the  level  of  fluoride  in  its 
water  from  the  present  levels  of  5-6 
mg/1  to  0.5  mg/1.  This  cost  estimate  is 
not  inconsistent  withe  the  Agency's 
calculation.  The  comment  did  not  state 
what  the  cost  of  reducing  the  level  to  4.0 
mg/1  would  be. 

EPA  received  no  substantive 
comments  on  the  costs  and  availability 
of  remedial  treatment  for  dental 
fluorosis. 

List  of  Subjects 

40  cm  Part  141 

Chemicals,  Intergovernmental 
relations.  Fluoride,  reporting  and 
recordkeeping  requirements,  and  Water 
supply. 

40  CFR  Part  142 

Administrative  practice  and 
procediwe.  Chemicals,  reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  143 

Chemicals,  Watersupply. 
Dated:  October  3a  1985. 
Lee  M.  Tbomas, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Title  40,  Code  of  Federal 


Regulations,  is  proposed  to  be  areended 
as  set  forth  below. 

PART  141— NATIONAL  INTERIM 
PRIMARY  DRINKING  WATER 
REGULATIONS 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  30Qg-l.  300g-3.  300)-*. 
and  300)-9. 

2.  Section  141.6  is  amended  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

§141.8    EffectWe  dates. 

***** 

(f)  The  regulations  set  forth  in 
§  141.11(c)  and  S  14123(g)  are  effective 
[insert  date  30  days  after  date  of 
publication  of  final  regulation]. 

3.  Section  141.11  is  amended  by 

revising  paragraph  (c]  as  follows: 

§  141.1 1    Maximum  contaminant  levels  for 
Inorganic  chemicals. 

***** 

(c)  The  maximum  contaminant  level 
for  fluoride  is  4.0  mg/L  See  40  CFR  143  J. 
which  establishes  a  secondary 

maximum  contaminant  level  at  2.0  mg/L 

***** 

4.  Section  141.23  is  amended  by 
revising  paragraphs  (b)  and  (f)(10)< 
adding  footnotes  5,  6  and  7  to  paragraph 
(f),  and  by  adding  paragraph  (g)  to  read 
as  follows: 

§  1 4 1 .23    Inorganic  chemical  sampling  and 
analytical  requirements. 

***** 

(b)  If  the  result  of  an  analysis  made 
under  paragraph  (a)  or  (g)  of  this  section 
indicates  that  the  level  of  any 
contaminant  listed  in  §  141.11  or  §  141.61 
exceeds  the  maximum  contaminant 
level,  the  supplier  of  water  shall  report 
to  the  State  within  7  days  and  initiate 
three  additional  analyses  at  the  same 
sampling  point  within  one  month. 
***** 

(0  *  *  * 

(10)  Fluoride: 


Methodology 

Rataranc*  (malhod  wnbar) 

EPA' 

ASTM' 

SM' 

OOwc 

Co*onmetnc  SPANOS.  wilh  OsWteiion...- 

Potenhoomelnc  ion  selective  etectfode 

3401 
3402 
340.3 

D117B-72* 
D1179-72B 

43ASC 
413  B 

413  E 

129-7IW 

Automated  «n  se*eclive  electrode _... 

360-7SWE' 

'  "SMnrtMd  Methods  lof  tw  CxaminMen  &  Wster  atxJ  Wastewater."  I6th  Edition  American  Putitic  Health  Association 
Amoncan  Water  Works  AaaoONMn.  MMar  PoMion  Control  Federation,  i  985 
•nl^^'SIl^LrJf*"'®'  *"*  Wastewater.  kiAiatnal  Method  #129-71W. "  Techmcon  Industrial  Systems   Tarrytown,  New  York. 

'    Fioonde   m    Water   and   Wastewater."    TechKXHi   Industrial   Systems    Tarrytowa  New   Vorti.    1059).   February    1976 


(g)  Fluoride.  In  addition  to  complying 
with  paragraphs  (a)  through  (f)  of  this 
section,  systems  monitoring  for  fluoride 


must  comply  with  the  requirements  of 
this  paragraph. 
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(1)  Systems  shall  be  required  to 
sample  at  points  in  the  distribution 
systen^  which  are  representative  of 
household  taps.  At  a  minimum,  separate 
samples  from'the  distribution  system, 
shall  be  required  which  are 
representative  of  water  contributed  by 
each  individual  well  or  surface  water 
intake, 

(2)  The  state  may  alter  the  frequencies 
for  fluoride  monitoring  as  set  out  in 
paragraph  (a)  of  this  section  to  increase 
or  decrease  such  frequency  considering 
the  following  factors: 

(i)  Reported  concentrations  from 
previously  required  monitoring. 

(ii)  The  degree  of  variation  in  reported 
concentrations  and, 

(iii)  Other  factors  which  may  affect 
fluoride  concentrations  such  as  changes 
in  pumping  rates  in  ground  water 
supplies  or  significant  changes  in  the 
system's  configuration,  operating 
procedures,  source  of  water,  and 
changes  in  stream  flows. 

(3)  Monitoring  may  be  decreased  from 
the  frequencies  specified  in  paragraph 
(a)  of  this  section  if  the  State  determines 
that  the  system  is  unlikely  to  exceed  the 
MCL,  considering  these  factors.  In  no 
case  shall  monitoring  be  reduced  to  less 
than  one  sample  every  10  years.  For 
systems  monitoring  once  every  10  years, 
the  State  shall  review  the  monitoring 
frequency  every  ten  years  to  determine 
whether  more  frequent  monitoring  is 
necessary. 

(4)  Analysis  for  fluoride  under  this 
section  shall  only  be  conducted  by 
laboratories  that  have  analyzed 
Performance  Evaluation  samples 
provided  by  the  U.S.  EPA  Environmental 
Monitoring  and  Support  Laboratory  to 
within  ±10%  of  the  reference  value  at 
fluoride  concentrations  from  1.0  mg/l  to 
10.0  mg/1. 

5.  A  new  Section  141.62  is  added  to 
proposed  Subpart  G  to  read  as  follows: 

§  141.62    Maximum  contaminant  levels  for 
inorganic  contaminants. 

(a)  (Reserved] 

(b)  The  following  maximum 
contaminant  levels  for  inorganic 
contaminants  apply  to  community  water 
systema 


PART  142— NATIONAL  INTERIM 
PRIMARY  DRINKING  WATER 
REGULATIONS  IMPLEMENTATION 

6.  The  authority  citation  for  Part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g-2.  300g-3,  300g-4. 
300g-5.  300J-4.  and  300J-9. 

7.  A  new  section  142.62  is  added  to 
read  as  follows: 

§  142.62    Variances  from  ttie  maximum 
contaminant  level  for  inorganic 
contaminants. 

(a)  Fluoride.  No  variances  from  the 
MCL  for  fluoride  are  available.  The 
Administrator  has  determined  that 
public  water  systems  can  comply  with 
the  MCL  through  the  use  of  best 
generally  available  technology 
(activated  alumina  and  reverse 
osmosis). 

(b)  (Reserved] 

PART  143— NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

8.  The  authority  citation  for  Part  143  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  300g-l(c),  300J-4,  and 
300i-9. 

9.  Section  143.3  is  amended  by  adding 
the  following  entry  for  fluoride  to  the 
table  alphabetically: 

§  143.3    Secondary  maximum  contaminant 
levels. 


Contaminant 


Level 


Contaminant 

Maximum 
contaminant 

(1)  Ftuofide 

40 

Ruoride 2.0  mg/l 


12.  A  new  §  143.5  is  added  to  read  as 
follows: 

§  143.S    Public  notification  for  fluoride. 

(a)  Compliance  with  the  secondary 
maximum  contaminant  level  for  fluoride 
shall  be  calculated  based  on  the  last 
single  sample  taken  in  accordance  with 
the  requirements  of  §  141.23  or  any 
equivalent  state  law. 

(b)  Using  a  notice  as  described  in 
paragraph  (c)  of  this  section,  Public 
water  systems  which  exceed  the 
secondary  MCL  for  fluoride  shall  notify 
(1)  all  billing  units  quarterly,  and  (2/ all 
dentists  and  doctors  listed  as  such  in  the 
telephone  directories  covering  the  areas 
served  by  the  public  water  system.  local 
officials,  the  State  public  health  officer, 
and  local  newspapers  annually. 


(c)  The  notice  to  be  used  by  systems 
which  exceed  the  secondary  MCL  shall 
read  as  follows: 

Dear  User, 

Many  public  water  systems  are  required  by 
federal  regulation  to  routinely  analyze  for 
fluoride  levels  in  the  drinking  water  they 
provide  to  consumers.  Analyses  of  the 
drinking  water  in  your  community  has  found 
a  level  of  *  mg/I  of  fluoride.  The  U.S. 
Environmental  Protection  Agency  (EPA)  has 
set  a  standard  for  fluoride  at  2.0  mg/l  to 
minimize  the  occurrence  of  objectionable 
dental  fluorosis.  That  guideline  was 
established  to  protect  public  welfare  but  it  is 
not  federally  enforceable.  EPA  requires  that 
this  notice  of  monitoring  results  be  provided 
to  you. 

Fluoride,  at  the  appropriate  levels  in  the 
drinking  water  of  children  up  to  the  age  of 
nin^  reduces  cavities.  However,  children 
exposed  to  levels  of  fluoride  greater  than  1.0 
to  2.0  mg/l  may  develop  dental  fluorosis  in 
their  permanent  teeth.  Dental  fluorosis,  in  its 
moderate  and  severe  forms,  is  a  discoloration 
(brown  staining)  and  pitting  of  teeth. 

Because  fluoride  aflects  only  developing 
teeth,  households  without  children  would  not 
be  expected  to  be  affected  by  this  level  of 
fluoride.  Individuals  with  children  under  the 
age  of  nine  are  encouraged  to  seek  other 
sources  of  drinking  water  for  their  children. 

The  EPA  Maximum  Contaminant  Level 
(MCL)  for  fluoride  is  4.0  mg/l.  That  standard 
is  based  upon  protection  from  crippling 
skeletal  fluorosis,  which  may  result  from 
levels  of  4.0  mg/l  or  more.  The  MCL  is  an 
enforceable  standard  and  has  been  set  to 
protect  pubhc  health. 

Your  water  supplier  can  lower  the 
concentration  of  fluoride  to  the  level  where 
beneficial  effects  still  occur  (cavity 
prevention),  and  where  the  occurrence  of 
dental  fluorosis  is  minimal.  The  technology 
for  the  removal  of  fluoride  is  currently 
available,  but  the  use  of  this  technology  by 
your  utility  may  increase  your  monthly  water 
bill.  Treatment  systems  for  the  removal  of 
fluoride  from  drinking  water  are  also 
available  for  home  use.  Information  on  such 
systems  is  available  at  the  address  given 
below.  Low  fluoride  bottled  drinking  water 
that  would  meet  all  standards  is  also 
available. 

For  further  information,  contact  *  *  at  your 
water  utility. 

[FR  Doc.  85-26645  Filed  11-13-85;  8:45  am] 

BILUNO  CODE  SSVO-SO-M 


*  PSW  shall  insert  tlie  compliance  result  which 
triggered  notification  under  this  Part. 

' '  PWS  shall  inset  the  name,  address  and 
telephone  number  of  a  contact  person  at  the  PWS. 


Thufsdsy 
Wowmber  14,  19SS 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

Coordinated  Framework  for 
Regulation  of  Biotecfinology; 
Establishment  of  the  Biotechnology 
Science  Coordinating  Committee 

AQCNCV:  Executive  OHice  of  the 
President,  Office  of  Science  and 
Technology  PoUcy. 
action:  Establishment  of  the 
Biotechnology  Science  Coordinating 
Committee. 


;  This  Federal  Register  Notice 
Announces  the  Establishment  of  the 
Biotechnology  Science  Coordinating 
Committee  and  publishes  the  revised 
matrix  of  U.S.  laws  related  to 
biotechnology. 

KM  RMTNai  mFOnMATtON  CONTACT 
Dr.  Robert  Rabin.  Assistant  Director. 
Office  of  Science  and  Technology 
Policy.  Executive  Office  of  the  President. 
New  Executive  Office  Building, 
Washington.  D.C.  20506. 
|«Ty  D.  faaniiigs. 

Executive  Director.  Office  of  Science  and 
Technology  Policy. 
November  8, 198S. 
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I.  Introduction 

n.  The  Biotechnology  Science  Coordinating 

Committee 
III.  The  Revised  Regulatory  Matrix 
I.  Introduction 

On  December  31. 1984.  the  Federal 
agencies  that  insure  the  safety  of 
biotechnology  research  and  products 
published  a  propostd  for  a  coordinated 
framework  for  the  regulation  of 
biotechnology.  The  framework 
contained:  A  concise  index  of  U.S.  laws 
related  to  biotechnology:  the  proposed 
policies  of  the  major  Federal  agencies 
that  will  be  reviewing  the  research  and 
products  of  biotechnology;  a  proposed 
scientific  advisory  mechanism  for 
coordinating  the  responses  to  scientific 
questions  raised  by  applications 
received  by  the  various  involved 
agencies;  and.  a  proposal  for 
interagency  coordination  of  regulatory 
activities  related  to  biotechnology.  The 
Federal  Register  Notice  requested  that 
comments  be  submitted. 

Comments  addressed  both  the 
agency-specific  regulatory  proposals 
and  the  science  advisory  mechanism  on 
particular  issues  and  offered 
suggestions.  The  comments  have  been 
very  useful  in  helping  to  refine  particular 
aspects  of  the  proposals.  The 
interagency  science  review  mechanism 
and  the  matrix  of  U.S.  laws  related  to 
biotechnology  have  been  revised  and 
completed.  They  are  the  subjects  of  this 
notice  and  are  presented  in  section  II. 


and  III.  below.  The  remainder  of  this 
introduction  briefly  describes  the  status 
of  the  respective  agency  regulatory 
policies,  the  agency-based  science 
advisory  mechanisms,  and  interagency 
coordination  of  regulatory  activities. 

A  revised  statement  of  the  regulatory 
policies  of  the  Food  and  Drug 
Administration,  the  Environmental 
Protection  Agency,  and  the  Department 
of  Agriculture,  and  the  Occupational 
Safety  and  Health  Administration  will 
be  published  early  next  year;  the  target 
date  is  January  31, 1986.  The  regulatory 
policies  described  in  the  overall 
framework,  because  of  their  technical 
complexity,  require  greater  time  for 
review  and  revision. 

The  Food  and  Drug  Administration 
received  34  comments,  one-half  from 
private  industry  or  associations 
representing  private  industry  regulated 
by  FDA.  The  comments  generally 
supported  the  current  FDA  regiilatory 
policies  for  products  of  biotechnology. 

The  Environmental  Protection  Agency 
received  comments  hoia  68 
organizations  and  individuals. 
Commentors  addressed:  EPA's  authority 
under  the  Toxic  Substances  Control  Act 
(TSCA)  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA); 
EPA's  proposed  deflnition  of  "new" 
microorganisms  and  the  scope  of  the 
premanufacture  notice  requirements 
under  TSCA;  the  need  for  interagency 
coordination;  the  need  for  a  scientific 
review  mechanism  and  other  issues. 

The  Department  of  Agriculture 
received  50  comments  plus  an  additional 
15  references  included  in  comments 
submitted  to  OSTP.  These  comments 
addressed  both  research  and  regulatory 
issues  concerning  efficacy,  safety,  and 
environmental  considerations  for  plants, 
animals,  and  microbes  in  the 
agroecosystem.  The  two  largest 
categories  of  respondents  were  business 
and  academia.  followed  closely  by 
associations  representing  these 
interests. 

The  Occupational  Safety  and  Health 
Administration  separately  published  a 
notice  in  the  Feileral  Register.  April  12. 
1985.  Comments  to  that  Notice 
supported  OSHA's  proposed  approach 
to  consider  specific  regulations  for 
biotechnology  in  the  event  that 
genetically  engineered  organisms 
present  a  significant  hazard  that  cannot 
be  dealt  with  by  existing  standards. 

The  National  Science  Foundation,  the 
Department  of  Agriculture,  and  the 
Environmental  Protection  Agency  are 
developing  agency-based  science 
advisory  mechanisms  to  provide  expert 
advice  when  needed.  These  agency- 
based  committees  will  address  agency- 
specific  science  issues  related  to 


agriculture  and  the  environment,  and 
thus  serve  to  augment  and  complement 
the  on-going  role  of  The  National 
Institutes  of  Health  Recombinant  DNA 
Advisory  Committtee  relating  primarily 
to  biomedical  research. 

The  National  Science  Foundation  will 
utilize  the  Advisory  Committee  for 
Biological,  Behavioral  and  Social 
Sciences  on  issues  relating  to  the  needs 
and  impacts  of  NSF  sponsored  research. 
This  committee  is  advisory  to  the 
Director  of  the  Foundation,  and  to  the 
Assistant  Director  for  Biological, 
Behavioral  and  Social  Sciences. 
Members  include  approximately  10 
persons  selected  from  the  scientific 
community  for  their  eminence  in  their 
respective  fields.  They  represent  a 
broad  range  of  disciplines  within  the 
biological,  behavioral  and  social 
science.  The  chairperson  is  appointed 
from  within  the  committee  membership 
by  the  Assistant  Director  for  Biological, 
Behavioral  and  Social  Sciences. 
Subcommittees  composed  of  selected 
outside  experts  in  a  specific  field,  will 
continue  to  serve  as  a  means  for 
obtaining  special  expert  advice  on 
selected  topics.  Meetings  of  the 
committee  are  open  to  the  public  except 
when  a  written  determination  is  made 
that  a  meeting  or  portion  should  be 
closed  pursuant  to  exemptions  under  the 
Government  in  Sunshine  Act,  Section 
552b,  Title  5,  United  States  Code. 

The  Department  of  Agriculture  will 
establish  a  Committee  on  Biotechnology 
in  Agriculture  (CBA)  to  assist  in    . 
assuring  that  research  and  regulatory 
decisions  are  based  upon  the  best 
available  science.  The  CBA  will  be 
under  the  co-jurisdiction  of  the 
Assistant  Secretary  for  Science  and 
Education  and  the  Assistant  Secretary 
for  Marketing  and  Inspection  Services. 

The  agency-based  committee  for  the 
Environmental  Protection  Agency  is 
being  established  and  will  be 
announded  in  the  Federal  Register  no 
later  than  January  31, 1986.  The  Food 
and  Drug  Administration  does  not 
intend  to  establish  an  advisory 
committee  dedicated  specifically  to 
biotechnology.  FDA  has  in  place  a 
number  of  mechanisms  to  insure 
available  scientific  expertise  including 
FDA  advisory  committees  organized 
according  to  areas  of  clinical 
applications  (e.g.,  metabolic  and 
endocrine  drugs;  vaccines;  blood  and 
blood  products  and  the  like). 

In  addition  to  the  coordination  of 
scientific  review,  the  Federal  Register 
Notice  of  December  31, 19S4.  recognized 
the  need  for  coordination  of  regulatory 
activities  of  the  federal  government.  It 
was  noted  that  an  interagency 
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mecbanism  is  needed  to  foster  timeiy 
and  coordinated  decision  making  via 
interagency  conununicatioo  on  matters 
of  regulation;  discuss  matters  of 
jurisdiction  among  agencies;  serve  as  a 
mechanism  by  which  agencies  can  raise 
public  concerns;  and  consider  generic 
approaches  for  translating  risk 
assessment  information  into  policy 
decisions. 

Also  recognized  was  the  need  for  this 
continaing  coordination  mechanism  to 
address  the  broader  issues  within  the 
regulatory  process  itself.  "Although  at 
the  present  time  existing  statutes  seem 
adequate  to  dea!  with  the  emerging 
processes  and  products  of  modem 
biotechnology,  there  are  always 
potential  problems  and  deficiencies  in 
the  regukttory  apparatus  in  a  fast 
moving  field.  We  believe  this 
interagency  coordinating  committee 
should  monitor  the  changing  scene  of 
biotechnology  and  serv*  as  a  means  of 
identifying  potential  gap*  in  regulation 
in  a  timely  fashion,  making  appropriate 
recommendations  for  either 
administrative  or  legislative  action.** 

The  Notice  concluded  that  for  the  time 
being  the  Cabinet  Council  Working 
Group  on  Biotechnology  e»tablisbed 
under  the  former  Cabinet  Council  oa 
Natural  Resources  and  the  Environment 
could  serve  these  needs  and,  when  its 
activities  were  completed,  some  other 
interagency  coordinating  committee 
would  be  established  to  continue  this 
effort. 

Since  the  date  of  the  former  Notice, 
the  Cabinet  Council  Working  Group  on 
Biotechnology  efforts  became  the 
Domestic  Policy  Council  Working  Group 
on  Biotechnology.  That  new  Working 
Group  is  now  serving  these  needs.  As 
with  the  former  Working  Group,  the 
Chair  is  the  Director.  C^ice  of  Science 
and  Technology  Policy.  He  is  now 
assisted  by  the  Assistant  Director  for 
Biological,  Behavioral  and  Social 
Sciences  of  the  National  Science 
Foundation,  and  staff  support  is 
provided  by  the  Office  of  Science  and 
Technology  Policy.  This  Notice  reflects 
the  effort  of  the  Domestic  Policy  Council 
Working  Group. 

II.  The  Biotechnology  Science 
Coordinating  Committee 

The  Federal  Register  Notice  of 
December  31, 1984  proposed  the 
establishment  of  a  two-tier  mechanism 
for  addressing  emerging  scientific 
questions.  A  lower  tier,  agency-based 
science  advisory  committee(s]  would 
provide  guidance  to  an  agency.  A 
second  tier,  parent  board  in  the  form  of 
an  advisory  committee  would  provide 
interagency  review  and  coordination.  At 
the  first  tier  the  research-sponsoring 
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agencies  (NIH  and  NSF)  and  the 
regulatory  agencies  (Agriculture.  EPA 
and  FDA)  woold  utiKze  their  respective 
science  adrisory  committees  for  outside 
expert  giridance  in  answering  scientific 
questions  raised  by  applications  seeking 
approval  for  scientific  research  or  for 
product  testing  or  marketing.  Foe  NIH. 
the  agency-based  committee  was 
identified  as  the  Recombinant  DNA 
Advisory  Committee  (RAC).  This  agency 
approach,  however,  *«ra»  not  thought  to 
be  sufficient  for  inter-agency 
coordination  in  an  area  of  such  rapid 
and  scientific  progrets.  In  particalar, 
new  scientific  issues  arMng  frequently 
could  be  of  concern  to  several  agencies. 
Thus,  there  shoqld  be  a  formal 
mechanism  for  comrnonication  and 
coordination  among  the  invcHved 
agencies  for  emerging  scientifk  issues 
and  their  review  as  conducted  by  the 
agency-ba»#d  scientific  advisory 
committees. 

According,  a  Biotechnology  Science 
Board  (BSB)  was  proposed  that  would 
be  chartered  by  the  Department  of 
Health  and  Human  Services,  reporting 
to  the  Assistant  Secretary  for  Health. 
The  BSB  membership  woiold  include 
men;ibers  from  each  agency-based 
science  advisory  committee.  The  BSB 
would: 

Receive  from  each  agency  »  summary  of 
each  application  reldting  to  recombinant 
RNA.  recombinant  DNA.  or  ceM  fusion  which 
is  submitted  to  one  of  the  agency-b»8ed 
scientific  advisory  coaunittees:  and  may 
make  a  request  to  the  submitting  agency  that 
another  committee  or  the  parent  board  itself 
undertake  a  review  of  a  specific  proposal  or 
classes  of  proposals. 

Review  committee  reports,  redacted  and 
supplemented  as  stated  above. 

Bvaiitate  review  procedures  set  by  tbe 
agency-based  scientific  advisory  committees. 

Conduct  analyses  of  broad  scienttRc  issues 
involving  rRNA.  rDNA,  or  cell  fusion  and 
other  processes  as  needed. 

Develop  generic  scientific  guidelines  that 
can  be  applied  to  similar,  recurring 
applications. 

Provide  a  forum  for  public  concerns. 

The  comments  to  the  proposal  raised 
various  concerns.  Of  the  seventy-nine 
submitted  to  OSTP,  almost  half 
addressed  some  aspect  of  the  BSB.  The 
structure  of  the  Board  received  many 
comments.  Twenty-five  comments 
reflected  concern  that  the  two-tiered 
structure  with  two  levels  of  science 
advisory  committees  was  too 
cumbersome,  and  that  the  possible 
double  review  procedures  would  impose 
unreasonable  delay  and  become  a 
disincentive  to  development  of  new 
biotechnology  products.  Eight  were 
concerned  with  the  ability  of  the  BSB  to 
protect  confidential  business 
information.  Sixteen  expressed  the  view 


that  the  BSB  should  function  as  a  "super 
RAC"  (a  multiagency  versian  af  the 
successsftt)  NIH  Recombinant  DNA 
Advisory  Committee)  and  thejr 
expressed  a  desire  to  have  tt 
organizationally  located  within  the 
office  of  the  Assistant  Secretary  for 
Health,  HHS.  Seven  were  concerned 
that  a  BSB  would  detract  from  the  RAC 
impairing  its  stature  and  function. 

Other  opinions  were  expressed  that 
the  BSB:  should  set  guidelines  on  policy 
for  scientific  review,  but  should  not  be  a 
review  board;  should  provide  advisory, 
not  binding  reviews;  should  review  an 
application  only  at  the  request  of  an 
agency;  and,  should  iiu:Iude  ethical  and 
social  considerations  in  a  review. 

In  light  of  these  concerns, 
modifications  to  the  BSB  were 
considered.  There  remained  a  general 
consensus  that  coordination  of  science 
questions  arising  from  apfrfications 
received  by  the  research  and  regulatory 
agencies  was  very  desirable.  However, 
there  was  no  need  for  a  second  lev^ 
advisory  committee  review. 
Accordkigty.  it  was  recflgnized  that 
interagency  information  sharing  and 
coordination  could  be  effectivdly  carried 
out  by  a  structure  offering  interagenfiy 
coordination  rather  than  by  an  advisory 
committee. 

An  interagency  coorduiating 
committee  composed  of  senior 
representatives  bom  the  involved 
agencies  including  NIH.  NSF. 
Agriculture.  EPA.  and  FDA  could  serve 
these  needs.  This  interagency  committee 
could  provide  federal  agency  officials 
from  different  agencies  a  forum  for 
discussing  scientific  questions  raised  in 
regulatory  and  research  applications 
and,  thus,  make  available  a  wider 
understanding  of  emerging  scientific  . 
questions  and  promote  consisteriey  m 
agency  approadtes.  Becanse  only 
federal  officials  would  be  involved, 
scientific  data  contained  in  commercial 
and  research  applications  made  to 
agencies  could  be  shared  since 
confidential  business  information  or 
other  proprietary  data  could  be 
appropriately  protected.  A  coordinating 
committee  could  address  issues  of 
public  concern  brought  to  it  by  the 
agencies  and  could  hold  meetings  open 
to  the  public. 

With  a  decision  to  establish  an 
interagency  coordinating  committee,  the 
question  of  the  proper  location  for  the 
committee  was  considered.  HHS  had 
been  the  proposed  organizational 
location  for  the  BSB:  however,  several 
factors  suggested  that  another  location 
might  be  preferable.  HHS  contains 
within  it  two  groups  that  would  be 
members  of  the  coordinating  committee. 
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namely  the  NIH  and  the  FDA. 
Maintaining  the  committee  within  HHS 
could  give  the  impression  of  a  bias 
toward  an  HHS  point  of  view.  Also 
locating  the  committee  within  HHS 
might  raise  the  appearance  of  rivalry 
between  it  and  the  NIH  RAC,  even 
though  the  functions  of  the  RAC  and  the 
coordinating  committee  would  be  very 
different  Similarly,  placing  the 
coordinating  committee  within  another 
research  or  regulatory  agency  could  also 
raise  the  appearance  of  an  agency  bias 
or  the  appearance  of  a  conflict  between 
the  coordinating  committee  and  the 
agency's  agency-based  science  advisory 
committee,  hi  fact,  in  light  of  all  factors 
considered,  a  location  apart  from  any 
single  regulatory  or  research  agency, 
seemed  to  be  the  preferable 
organizational  location. 

The  Federal  Coordinating  Council  for 
Science.  Engineering  and  Technology 
(FCCSET)  appeared  to  be  a  suitable 
organizational  location  and  structure 
under  which  to  place  functions  of  the 
coordinating  committee.  The  FCCSET  is 
a  statutory  interagency  coordinating 
mechanism  housed  within  the  OfHce  of 
Science  and  Technology  Policy. 
Executive  Office  of  the  President,  with  a 
mission  to  coordinate  federal  science 
activities  among  federal  agencies. 
Committees  are  established  under 
FCCSET  to  address  particular  science 
concerns.  Accordingly,  a  FCCSET 
conunittee  is  being  established  to 
coordinate  science  issues  related  to 
research  and  commercial  applications  of 
biotechnology,  the  Biotechnology 
Science  Coordinating  Committee 
(BSCC). 

The  charter  of  the  BSCC  clearly 
establishes  its  interagency  coordination 
role.  The  purposes  of  the  BSCC  are  to: 


Serve  as  a  coordinating  forum  for 
addressing  scientific  problems,  sharing 
information,  and  developing  consensus; 

Promote  consistency  in  the  development  of 
Federal  agencies'  review  procedures  and 
assessments: 

Facilitate  continuing  cooperation  among 
Federal  agencies  on  emerging  scientific 
issues;  and 

Identify  gaps  in  scientiflc  knowledge. 

The  charter  of  the  BSCC  provides  for 
the  sharing  of  information  related  to 
scientific  questions  raised  and 
authorizes  the  BSCC  to  receive 
information  regarding  the  scientific 
aspects  of  biotechnology  applications 
submitted  to  federal  research  and 
regulatory  agencies  for  aj^proval.  The 
BSCC  will  conduct  analyses  of  broad 
scientific  issues  that  extend  beyond 
those  of  any  one  agency  and  develop 
generic  scientific  recommendations  that 
can  be  applied  to  similar,  recurring 
applications.  And  the  BSCC  is 
authorized  to  convene  workshops  and 
symposia,  and  coordinate  special 
studies  related  to  scientific  issues  in 
biotechnology. 

The  members  of  the  BSCC  are  senior 
policy  officials  at  each  of  the  involved 
agencies.  Initial  members  of  the  BSCQ 
are: 

Department  of  Agriculture 
Assistant  Secretary  for  Marketing  and 

Inspections  Services 
Assistant  Secretary  for  Science  and 
.    .  Education 

Department  of  Health  and  Human  Services 
Commissioner,  Food  and  Drug 

Administration 
Director.  National  Institutes  of  Health 
Environmental  Protection  Agency 
Assistant  Administrator  for  Pesticides  and 

Toxic  Substances 
Assistant  Administrator  for  Research  and 
Development 
National  Science  Foundation 
Assistant  Director  for  Biological. 
Behavioral  &  Social  Sciences 


The  BSCC  is  chaired  by  the  Assistant 
Director  for  Biological,  Behavioral  and 
Social  Sciences  of  the  National  Science 
Foundation  and  the  Director  of  the 
National  Institutes  of  Health  on  a 
rotating  basis. 

The  BSCC  will  meet  on  a  periodic 
basis  depending  on  its  workload.  The 
BSCC  will  discuss  emerging  scientific 
questions  raised  by  biotechnology, 
brought  to  the  agencies  in  research  or 
regulatory  applications.  The  BSCC  will 
not  conduct  a  second  level  review  of 
applications  and,  therefore,  will  not 
delay  agency  decisionmaking.  On  the 
other  hand,  it  is  hoped  that  the  general 
information  discussed  at  BSCC  meetings 
and  other  information  shared  will 
provide  an  information  base  to  agency 
officials  that  will  in  fact  assist  them  in 
evaluating  new  applications. 

The  BSCC  will  seek  input  from  the 
public  on  issues  of  generic  interagency 
concern.  For  such  issues,  BSCC  meetings 
may  be  open  to  the  public,  and  BSCC 
prepared  written  guidance  may  be 
available  for  public  comment. 

in.  Revised  Regulatory  Matrix 

The  matrix  outlines  laws,  regulations 
and  guidelines  that  may  be  applicable  to 
biotechnology  products  at  some  point  in 
research,  development,  marketing, 
shipment,  use  or  disposal.  To  aid  in 
understanding  current  requirements,  the 
matrix  has  been  divided  into  seven 
parts  which  have  been  cross-referenced 
when  necesssary: 

I.  Licensing  and  other  premarketing 

requirements; 

II.  Post  marketing  requirements; 

III.  Export  controls; 

IV.  Research  and  information  gathering: 

V.  Patents; 

VF.  Air  and  water  emissions:  and 

VII.  Requirements  for  Federal  agencies. 

BILLING  CODE  SICIMII-M 


BIOTECHNCIOGY  AUTOORITIES 


MJTHORITY 

OR 
GUIDELINE 


I.  LICEMSING  AMD 

OTHER  PREMARKETING 
RBQ^IRE^E^iTC 

Food,  Drug  and 
Cosraetic  (FDiC)  Act 
(21  use  301-392) 

Regulations:  21  CFR 
Parts  1,  71,  171, 
314,  514,  571,  807 


Public  Health  Service 
(PHS)  Act  Section 
351(a)  (42  use  262) 


Regulations: 
21  eFR  600-680 

"Points  to  consider 
in  the  characteriza- 
tion of  cell  lines 
used  to  produce 
biologicals" 

"Points  to  consider 
in  the  manufacture  of 
Monoclonal  Antibody 
Pxoducts  for  Hunan 
Use" 


DESeRIPTIOH 


Prererketing  approval 

required  for: 

drugs  —  Sec.  505 
nedical  devices  —  Sec.  515 
food  additives  —  Sec.  409 
color  additives  —  Sec.  706 
aninal  drugs  —    Sec.  512 


Licensing  for  nerketing 
required  for  himan  biologies 


FDA  technical  guidance  for 
new  product  appproval 


EDA  technical  guidance  for 
new  product  approval 


AFFECTED 
PROOOCTS 

OR 
PROCESSES 


All  huiiBn  and 
animal  drugs  and 
human  devices, 
food  additives, 
animal  feed 
additives,  and 
color  additives 


Human  biologies 


Human  drugs  and 
biologies 


Hunan  drugs  and 
biologies 


AFFECTED 
AGENCIES 


mS-TOA 


HHS-EDA 


HHS-roA 


mS-EDA 


CROSS-  REFERENCES 


Certain  EPA  statutes 
specifically  exclude 
ro&C  Act  products. 
H>A  sets  tolerance 
levels  for  pesticide 
residues  in  the  food 
chain.  EDA  provides 
human  tolerance  levels 
for  aninal  drugs  in 
food  chain  meat  and 
poultry  to  the  USDA- 
FSIS.  Animal  and 
human  biologies  are 
regulated  under  the 
Virus-Serum-Toxin  Act 
(VST  Act) ,  a  USDA 
statute,  and  the 
Public  Health  Service 
Act,  respectively. 
EDA  decisions  are 
subject  to  National 
Enviromental  Policy 
Act  (NEPA). 

USDA-APHIS  licenses 
animal  biologies  pro- 
duced by  interstate 
manufacturers.  EDA 
decisions  are  subject 
to  NBPA. 


NOTES 


From  the  beginning  of  clinical 
research  to  prenarketing  approval 
takes  for: 

human  drugs:  5-10  years 
animal  drugs:  3-5  years 
devices:  2-5  years 
direct  food  additives:  5-7  years 
indirect  food  additives:  3-5  years 
color  additives:  5-9  years 
Inportant;  EDA  regulates  biotech- 
nology on  a  product-by-product 
basis.  FDA  will  not  be  restruc- 
turing the  process  to  regulate  the 
products  of  biotechnology  or  the 
manufacturers  of  those  products. 


The  research  use  of  investigational 
new  drugs  is  regulated  under  the 
EDiC  Act.  From  the  beginning  of 
clinical  research  to  license  takes 
approximately  2-8  years  depending 
on  the  type  of  biologic,  but  6-8  is 
more  conmon. 


FDA  reviews  the  adequacy  of  test- 
ing of  all  products  on  a  ease-by- 
case  basis. 
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MJTHORnY 

OR 
GUIDELINE 


"Points  to  consider 
in  the  production  and 
testing  of  r\»i  drugs 
and  biologicals 
produosd  by  rONA 
tschnolow" 


PHS  Act  Section  353 
(42  use  263a) 

ftegulationst 
42  CFK  74 

Virus-Serun>-Toxin  Act 
(21  use  151-158) 

Regulations: 
9  CFR  101-117  and 
122-123 


DESCRIPTION 


USDA's  Licencing 
Policy  for  Biologi- 
cals Produced  by  rDNA 


Veterinary  Services 
Menorandmi  Number 
800.68 


EDA  technical  guidance  for 
new  product  approval 


License  required  for  clinical 
laboratories  engaged  in  inter- 
state coninerce 


License  required  for  any 
virus,  serum,  toxin,  or 
analogous  product  intended  for 
use  in  treatment  of  domestic 
aninels  which  are  shipped 
interstate  or  inported.  Regu- 
lations contain  standards  of 
•fCioacy,  purity,  safety  and 
potency.  They  also  contain 
labeling  provisions. 


AFFECTED 

PRODUCTS 

OR 

> PROCESSES 


USDA  technical  guideline 
reviewing  production  and  test 
considerations  for  evaluating 
rONA  product  license  applica- 
tions. 


USDA  policy  and  procedures  for 
nof  product  license  applicants 


Hunan  drugs  and 
biologies 


Laboratory 
services 


9  CFR  101 .2  (w) 
defines  "biologi- 
cal products"  to 
mean  "all 
viruses,  serums, 
toxins,  and 
analogous 
products  of 
natural  or  syn- 
thetic origin, 
such  as  diag- 
nostics, anti- 
toxins, vaccines, 
live  microorgan- 
isms, killed 
microorganisms 
and  the  antigenic 
or  imnunizing 
conponents  of 
microorganisms 
intended  for  use 
in  the  diagnosis, 
treatment,  or 
prevention  of 
diseases  of 
animals." 

Veterinary 
biologies  and 
diagnostics 


Veterinary 
biologies  and 
diagnostics 


AFFECTED 
KENaES 


HHS-EDA 


HHS-CDC 
mS-Health 

Care 

Financing 

Admin. 

USDA- APHIS 


CROSS-REFERENCES 


USDA  decisions  are 
subject  to  NEPA.  The 
definition  of  drugs  in 
the  FD«C  Act  includes 
biological  products. 
The  PDfcC  Act  (21  use 
391)  and  its  re^ila- 
tions  exanpt  biologi- 
cal products  regulated 
under  the  VST  Act. 


NOTES 


USDA- APHIS 


USDA- APHIS 


New  Investigational  New  Drug  (IND) 
and  biological  licenses  and/or  new 
drug  approvals  are  required  cur- 
rently with  rDNA  technology  even 
if  the  active  substance  is  identi- 
cal in  molecular  structure  to  a 
previously  approved  product. 

To  meet  licensure  requirements, 
laboratories  nust  meet  proficiency 
testing,  quality  control,  and 
personnel  standards. 


USDA's  licensing  policy  for  conven- 
tional or  rONA  derived  veterinary 
biologies  is  on  a  product-by- 
product basis,  and  requires  that 
all  license  applicants  for  rDNA 
products  conply  with  the  NIH 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules." 


Each  veterinary  biologic  product  is 
reviewed  as  a  single  entity.  USDA 
evaluates  each  license  application 
for  conventional  or  rDNA  biologies 
to  ensure  pur: cy,  potency,  safety, 
and  efficacy. 

Technical  guidelines  used  for 
licensing  products  developed 
through  rDNA  or  hybridona 
tedinology. 


Ilk 


9 

s 

o 


< 

o 


Z 

o 


H 

C- 
1 
CR 

a. 

Z 
o 
< 
n 

3 

O" 

n 


Z 
o 

o" 
n 
w 


MJTHORITlf 

OR 
GUIDELINE 


DESCRIPTION 


AFFECTED 
PROOUCrS 

OR 
PROCESSES 


AFFECTED 
KENaES 


CROSS-REFERENCES 


NOTES 


Memorandum  of  Under- 
standing between  USDA 
and  PDA  for  Defining 
Jurisdiction  of 
Aninel  Drugs.   (See 
47  m  26458,  Juoe  18, 
1982) 

Toxic  Substances 
Control  Act  (TSCA) 
(S  use  2601-2929) 


Section  5(a)(1)(A) 


Section  5(h)(3) 


Section  5(a)(1)(B) 


Agreement  between  APHIS  and 
EDA  regarding  responsibility 
for  regulating  aninal  biologic 
products  as  biologies  under 
the  VST  Act  or  as  drugs  under 
the  FD6C  Act. 


TSCA  applies  to  "chemical  sub- 
stances" defined  as  "any 
organic  or  inorganic  substance 
of  a  particular  molecular 
identity  including... any  con- 
bination  of  such  substances 
...occurring  in  nature..." 
TSCA  requires  prenBnufacture 
review  of  new  chanical  sub- 
stances and  authorizes  regula- 
tion of  new  and  existing 
substances. 


Requires  submission  of  pre- 
manufacture  notice  (PW)  for 
"new  chemical  sxihstances" 


Exenpts  researdi  and  develop- 
ment activities  from  Pm 
requirements 


Authorizes  EPA  to  require  by 
rule  reporting  before  "chemi- 
cal substances"  are  used  for 
"significant  new  uses" 


Veterinary 
biologies  or 
drugs 


Industrial  chem- 
icals produced  by 
genetically 
engineered 
organisms  or  by- 
products (e.g., 
enzymes) ;  organ- 
isms used  in  gen- 
eral industrial, 
commercial,  and 
consumer  applica- 
tions, such  as 
water  pollution 
control,  mineral 
leaching,  drain 
cleaning,  etc.; 
organisms  used 
to  make  TSCA  or 
Federal  insecti- 
cide. Fungicide 
and  Rodent icide 
Act  (HFRA) 
chemicals 

New  products 
(including  organ- 
isms) used  for 
purposes  listed 
above 


HHS-FDA 
USDA- APHIS 


Organisms  and 
other  substances 
used  in  the  lab; 
products  sold 
solely  for  RiP 
use  (e.g., 
restriction 
enzymes) 

TSCA  (±iemicals 
proposed  for  new 
use 


EPA,  agen- 
cies that 
manufac- 
ture 

"chemical 
substan- 
ces" for 
comnercial 
purposes. 


Drugs,  biologies, 
foods,  food  additives, 
codiaetics,  pesticides 
and  tobacco  and  tobac- 
co products  are 
excluded  from  TSCA 
review. 


Provides  broad  range  of  authority 
over  "chemical  substances." 


EPA 


EPA 


EPA 


Mandatory  requirement;  90-day 
review,  extendable  for  "good  cause" 
to  180  days.  EPA  nust  make  a   find- 
ing of  potential  ri8)(  or  exposure 
to  regulate.  R&D  in  small  quanti- 
ties (including  small  quantities  of 
biotechnology  RiD)  are  exaipt  from 
pm.  "Small  quantities"  as  defined 
by  rule  would  exenpt  most  field 
testing. 


Discretionary.  "Significant  new 
uses"  must  be  defined  by  rule.  No 
regulations  currently  in  place  that 
affect  biotechnology. 
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MJTHORIK 
OR 

DESCRIPTION 

PRnnjcrs 

OR 

CROSS- REFERENCES 

NOTES 

KOXHES 

8 

1 
1 

GUIDa.INE 

PROCESSES 

A 

Regulations: 

Pm  requirements 

TSCA  Chemicals 

EPA, 

Interprets  mandatory  statutory 

1 

40  CFR  720 

i  . 
1   - 

1 

agencies 

that  RBnu- 

facture 

"new 

citemical 

sub- 

requirements. 

? 

t 

t 

stances" 
for  conv- 
mercial 

90 

r 

purposes. 

f 

1 

Federal  Insecticide, 

Requires  registration  of 

Biological 

EPA, 

EPA  sets  tolerance 

Pesticides  defined  to  include  liv- 

I 

Fungicide  and 

pesticides  before  distribution 

pesticides 

USDA-FSIS, 

levels  for  pesticide 

ing  organisms.  EPA  review  period 

9 

Rodent icide  Act 

or  use  (pesticide  broadly 

(e.g.,  micro- 

(flS-FDA 

residue  in  the  food 

could  vary  from  one  to  several 

-■^ 

(FIFRA) 

defined  as  "an/  substance  or 

organisms  or 

chal 

n  which  EDA  and 

years.  Fourteen  microbial  pesti- 

< 

' 

(7  use  136-136y) 

mixture. ..intended  for  pre- 

their chendcal 

OSDA-ESIS  enforce. 

cides  (non-engineered)  have  been 

o 

venting,  destroying,  repelling 

products) . 

approved. 

r** 

or  mitigating  any  pest,  and 

s 

• 

...intended  for  use  as  a  plant 
regulant,  defoliant,  or 

• 

z 
p 

dessicant.") 

Section  3(c)(2)(A) 

Authorizes  EPA  to  publish 
"guidelines"  specifying  kinds 
of  information  needed  for 

EPA 

5 

c 

I 

registration. 

Section  5 

Authorizes  EPA  to  issue 

EPA 

120  day  review  period;  can  be 

' 

experimental  use  permits  for 

extended. 

03 

limited  uses  before  registra- 

* 

tion. 

Z 

o 

Section  25(b) 

Authorizes  EPA  to  exenpt  a 

EPA, 

USD; 

has  responsibil- 

Hi^r  plsmts  and  animals  and 

< 
n 

pesticide  f ran  registration. 

USDA- APHIS 

ity 

for  higher  plants 

certain  pheromone  attractants  have 

3 

6" 

and 

animals  that  are 

been  exenpted. 

cons 
(40 

idered  pesticides 
CFR  162.5(c)(4)). 

-1 

Regulations: 

Data  requirements  for  pesti- 

Microbial 

EPA 

Section  3  of  nFRA 

Includes  data  requirements  for 

40  CFR  158 

cide  registration  including 
genetically  nodified  microbial 
pesticides 

pesticides 

microbial  pesticides.  Testing 
requirements  are  tiered,  with  more 
ccrplicated  tests  required  where 

z 

o 

certain  criteria  are  met.  Addi- 

tional requirements  for  genetically 

0^ 

modified  and  other  microbial  pesti- 

S 

cides  determined  on  a  case-4>y-case 

w 

> 

i 

basis. 
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MJTHORITif 

OR 
GUIDELINE 


40  CFR  162 


40  CFR  172 


DESCRIPTION 


"Microbial  Pesti- 
cides; Interim  Policy 
on  Small  Scale  Field 
Testing" 
(49  FR  40659  (1984)) 


Guidelines:  Pesticide 
(Subdivision  M) 
Assessment  Guidelines 
(October  (1982)) 

Reorganization  Plan 
No.  3  of  1970, 
Section  2(4) (5  USCA 
App.) 


Regulations:  40  CFR 
162.7(d)(3)  (w)  and 
162. 18-4 (a) (4) 


Guidelines: 

"Guidelines  for 
Research  Involving 
Recombinant  DNA 
Molecules" 
(49  FR  46266  (1984)) 


Pesticide  registration 
regulations 


Experimental  use  permit 
regulations 


AFFECTED 
PRODUCTS 

OR 
PROCESSES 


EPA  policy  requiring  notifica- 
tion prior  to  simll  scale 
field  tests  with  certain 
microbial  pesticides 


Provides  guidelines  for  devel- 
oping data  required  under 
40  CFR  158. 


Authorizes  EPA  to  establish 
tolerances  for  pesticide 
residues  in  food  chain 


Requires  tolerances  before 
registration 


Specifies  practices  for  con- 
structing and  handling  rDNA 
molecules  and  organisms  and 
viruses  containing  rDNA 
molecules.  Conpliance  is 
required  for  institutions  that 
receive  support  for  rDNA 
research  from  NIH. 


Microbial 
pesticides 


AFFECTED 
KENCIES 


Field-tested 

microbial 

pesticides 


Microbial  pesti- 
cides containing 
nonindigenous 
or  genetically 
altered  micro- 
organisms 

Microbial 
pesticides 


Pesticide  prod- 
ucts used  so  as 
to  result  in 
residues  in  food 
chain 


Pesticides  to  be 
registered  for 
food  or  animal 
feed  use 


All  rDNA  research 
conducted  by 
institutions 
receiving  NIH 
support  as  well 
as  NIH  itself. 


IPA, 

USD  A- APHIS 

DOI 


EPA 


CROSS-REFERENCES 


EPA 


EPA 


EPA, 

HHS-PDA, 

USDA-FSIS 


EPA, 

*S-PDA, 

USDA-FSIS 


All 
involved 
in  rDNA 
researdi, 
primarily 
ms  and 
USDA.  Ad- 
ministered 
by  HHS-NIH 
with  the 
advice  of 
the  rONA 
Advisory 
CoramitteQ 
(RftC) 


Section  3  of  FIFRA; 
Biological  control 
agents  regulated  by 
USDA,  DOI,  or  other 
Federal  agencies  under 
express  statutory  au- 
thority not  included. 

Section  5  of  FIFRA 


NOTES 


Section  5  of  FIFRA 
and  40  CFR  172 


FDiC  Act  Sections  406, 

408,  409 

EPA  sets  pesticide 

standards  which  are 

enforced  by  EDA  and 

USDA. 


Applies  to  viruses,  bacteria,  pro- 
tozoa, fungi,  etc.,  used  as  pesti- 
cides. Does  not  apply  to  higher 
plants  and  animals. 


120  day  review  period  which  can  be 
extended;  for  land  uses,  generally 
only  need  permit  if  test  covers 
more  than  10  acres,  but  EPA  has 
authority  to  require  permits  for 
less  than  10  acres  under  certain 
ci  rcumstances . 

Applies  to  tests  conducted  jon  10 
or  less  acres  of  land  or  1  or  less 
acre  of  water  (i.e.,  small  scale 
field  testing) 


Biotechnology  R«.D 
exempt  from  PHJ 
requirement  of  TSCA. 


Voluntary  conpliance  for  institu- 
tions that  receive  no  NIH  rDNA 
research  funding. 
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WTHORITY 

OR 
GUI0ELI(4E 


"Points  to  consider 
in  the  design  and 
submission  of  human 
somatic-cell  gene 
therapy  protocols." 


II.  POST  WVRKOTING 
REQUIREMEMTS 

A.  Occupational 
Safety 

"Biosafety  in  Micro- 
biological and  Bio- 
medical Laboratories" 


DESCRIPTION 


Occupational  Safety 

and  Health  Act 

(29  use  651  et  seq.) 


NIH  technical  guidance  for 
preparing  proposals  involving 
human  gene  therapy  for  con- 
sideration under  Section  III- 
A-4  of  the  NIH  Guidelines  for 
Research  Involving  Recombinant 
EN  A  Molecules. 


AFFECTHJ 
PRXUCTS 

OR 
PROCESSES 


CDC/NIH  manual  which  describes 
combinations  of  standard  and 
special  microbiological  prac- 
tices, safety  equipment,  and 
facilities  that  constitute 
biosafety  levels  1-4  and  serve 
as  reconnendations  for  working 
with  a  variety  of  infectious 
agents  in  the  lab. 

Regulation  of  the  workplace  to 
assure  that  no  employee  will 
suffer  diminished  health  as  a 
result  of  conditions  in  the 
workplace;  authority  to  pub- 
lish standards  with  which 
employers  must  comply;  author- 
ity to  fund  research  and  dev- 
elopment; authority  to  "des- 
cribe exposure  levels"  (risk 
assessment) .  No  license  or 
premarket  approval  required. 


All  human  somatic 
cell  gene  therapy 
research  con- 
ducted by  insti- 
tutions receiving 
NIH  support  as 
well  as  NIH 
itself. 


AETTCTED 
KENCIES 


All  clinical, 
public  health, 
and  private  diag- 
nostic labs  and 
research  labs 
using  pathogenic 
microorganisms. 


Exposure  to 
inorganic  and 
organic  chemicals 
and  microbials. 


HHS-NIH 


CROSS-REFERENCES 


All 

involved 
in  diag- 
nostic 
public 
health  and 
research 
ms,  USDA, 
EPA 

DOL-OSHA, 

ms-ox:- 

NIOSH 


In  setting  standards, 
the  Secretary  of  Labor 
may  use  information 
provided  by  "an  inter- 
ested person"  includ- 
ing the  NIEHS  and  NCI 
of  NIH,  the  NBS  of 
Coninerce,  NIOSH  of 
CDC,  the  NTP  of  HHS. 
NIOSH  reconinends 
standards  to  OSHA. 
OSHA  has  the  ability 
to  regulate  any  work- 
place so  that,  no 
matter  who  approves  a 
given  technology  or 
environmental  release, 
OSHA  can  intervene  to 
protect  employees. 
Note;  The  Mine  Safety 
and  Health  Act  will 
apply  in  similar 
fashion  in  those  cases 
where  biotech  is  used 
to  extract  minerals. 


NOTES 


Voluntary  compliance  for  all 
Federal,  State,  and  private  labs. 


The  statute  uses  several  adjectives 
that  are  subject  to  interpretation 
such  as  serious  physical  harm  and 
material  impairment  of  health. 

The  Secretary  of  Labor  may  grant 
a  waiver  to  standards  under  cer- 
tain ^jecific  and  narrowly  defined 
conditions. 

Standards  may  be  effective  iranedi- 
ately  in  cases  of  imninent  hazard. 

Important ;  States  have  the  right 
to  enforce  their  own  standards 
where  no  Federal  standards  exist 
and  they  have  the  right  to  admir>- 
ister  Federal  standards  under  plans 
approved  by  the  Secretary  of  Labor. 
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MJTHORIW 

OR 
GUIDELINE 


Regulations: 

29  GFR  1900-1910 
Workplace  Standards 


30  CFR  11  workplace 
Respirator  Standards 


29  CFR  1910.20  Access 
to  EStployee  Exposure 
and  Medical  Records 


29  CFR  1910.1200 
Hazard  Connunication 


TSCA  Section  6 


DESCRIPTION 


Sets  regulatory  standards  for 

specific  workplace  hazards 


Sets  a  regulatory  standard  for 
respirators 


Provides  access  to  plant 
infontBtion  on  toxic  sub- 
stances and  harmful  physical 
agents  and  to  nedical  monitor- 
ing data  related  to  exposures 

Requires  manufacturers  and 
infxjrters  to  evaluate  hazards 
of  their  products  and  coimuni- 
cate  this  information  to 
einployees  throu^  labels, 
material  safety  data  sheets 
and  training 

Authorizes  EPA  to  regulate  the 
manufacture,  processing,  dis- 
tribution in  connerce,  use, 
and  disposal  of  "chemical  sub- 
stances" 


AFFECT  E33 
PRODUCTS 

OR 
PROCESSES 


Primarily  toxic 
chemicals 


Respirable  toxic 
substances 


Toxic  substances 
and  physical  and 
biological  agents 


Toxic  substances 


TSCA  "chemical 
substances" 


AFFBCTH) 
XGENCIGS 


0OI/-Q6HA 

HHS-CDC- 

NI06H 


HHS-CDC- 

NIOSH 
DOL-Mlne 
Safety  and 
Health 
Admin. 
(MSHA) 

D0L-06HA 
KHS-CDC- 
NIOSH 


D0L-06HA 


B>A,  CPSC, 

OSHA,  DOT 


CROSS-REFERENCES 


NIOSH  recommends 
standards  to  OSHA 


OSHA  and  MSHA  require 
adherence  to  respira- 
tor standards 


NOTES 


There  is  no  general  industry 
standard  requiring  conpliance  in 
the  biotech  area.  Specific  stan- 
dards will  be  developed  in  the 
event  that  existing  standards 
prove  inadequate. 

NIOSH  has  a  regulatory  role  here. 


Could  include  biological  agents 


Discretionary  authority  can  be 
exercised  if  EPA  finds  a  substance 
"will  present"  an  unreasonable 
risk.  Can  be  used  to  impose  con- 
trols through  all  phases  of  manu- 
facture, processing,  use  and 
disposal.  Unlike  ?m   authority 
(Sec.  5(a)(1)(A)),  Section  6  can 
be  applied  to  R&D  substances.  No 
regulation  affecting  biotechnology 
in  effect. 
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MTOORlTlf 

OR 
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B.  Oiug  Manufaotur- 

ing  Practices 

FD«C  Act 

Section  501(a)-(e} 

(21  use  351) 

Regulations: 
21  CFR  210,  211,  225, 
226 

C.  Hazardous  Waste 

Ccii{>r^)ensive 
En  vir  omental 
Response,  Coipensa- 
tion,  and  Liability 
Act   (Svperfund  Act) 
(42  use  9601-9657) 

Sections  102,  103 


DESCRIPTION 


Section  104 


Section  105 


Regulation: 
40  CFR  300 


EDA  establishes  "current  good 
manufacturing  practices" 
(a>^9s)  for  drug  prociicts 
throu^  regulation  that  are 
nandatory  for  manufacturers 


AFFECTED 
PHOOOCrS 

OR 
PROCESSES 


Drugs,  human  bio- 
logics,  and  medi- 
cated feeds 


AFFBCTH) 
KDXnES 


*S-EDA 


Requires  reporting  of  releases 
of  "reportable  quantities"  of 
hazardous  substances 


Substances  iden- 
tified as  hazard- 
ous under  Sec- 
tions 101  or  102 


Provides  health  assessment  and 
specific  public  health  activi 
ties  at  super fund  sites 


Requires  EPA  to  develop 
National  Contingency  Plan 
(NCP)  for  cleanup  of  hazard- 
ous substances;  must  specify 
methods  for  cleanup  (e.g.,  use 
of  biological  materials). 


National  Contingency  Plan 


CROSS-REFERENCES 


S>A-Nat'l 

Response 

Center 


Substances  iden- 
tified as  hazard- 
ous under  Sec- 
tions 101  or  102 


Products  used  to 
degrade  hazardous 

substances. 


Products  used  to 
degrade  hazardous 
substances 


ms- Agency 
for  Toxic 
Substances 
t   Disease 
.  Registry 
(ATSDR) 

EPA,  Other 

energency 

response 

agencies 

(e.g., 

ms-ox:, 

FEMA,  DOT) 

EPA,  Other 

emergency 

agencies 


NOTES 


Certain  aspects  are  also  appli- 
cable to  premarketing  manufacture. 


"Hazardous  substance"  refers  to  (1) 
certain  substances  regulated  under 
the  Clean  Water  Act,  Clean  Air  Act, 
ISCA,  and  Resource  Conservation  and 
Recovery  Act,  and  (2)  any  other 
substances  that  nay  present  sub- 
stantial danger  to  public  health, 
welfare,  or  the  environment  and  are 
listed  by  EPA  under  Section  102  of 
Sv^Krfund  Act.  Some  genetically 
engineered  organisms  or  byproducts 
could  meet  the  latter  test;  none 
new  listed. 


Regulation  identifies  criteria  for 
responding  to  releases  and  lists 
use  of  microorganisms  for  waste 
treatment. 


o 
a 


a 


< 

o 


p 

Z 

p 

to 
^3 

o 


c 

•-> 
on 

a 

03 

2 

o 
< 
n 

3 

c 
re 


CO 

z 

o 
f* 

o' 

n 


• 

■•"'•• 

1 

• 

MJTOORITlf 

OR 
GDIDEZ.INE 

DESCRIPTION 

AFFECTED 
PROniCTS 

OR 
PROCESSES 

AFFECTED 
KENCIES 

CROSS-REFERENCES 

NOTES 

Resource  Conservation 
and  Recovery  Act 

(42  use  6901-6987) 

' 

Section  3001 

Authorizes  EPA  to  list  and 
identify  hazardous  waste  with 
assistance  from  ATSDR  and  the 
National  Toxicology  Program 
(NTP) 

Waste  identified 
as  hazardous. 

n>A,  HHS- 
ATSDR,  NTP 

Discretionary  authority  to  list 
waste  as  hazardous;  no  living 
organisms  now  listed.  However, 
a  biotechnology  waste  could  be 
listed  if  concern  warrants.  If 
mixed  with  listed  hazardous  waste 
or  if  they  eidiibit  hazardous  waste 
characteristics,  biological  wastes 
could  be  regulated  as  hazardous 
waste. 

I 

a 
S 

1 
1 

< 

Sections  3002-3004 

Standards  applicable  to  gener- 
ators, transporters,  and 
owners  and  operators  of 
facilities  that  treat,  store, 
and  dispose  of  hazardous 
waste. 

Solid  waste 
identified  as 
hazardous  waste 
under  RCRA. 

EPA. 

DOT 

DOT'S  authority  under 
Hazardous  Materials 
Transportation  Act 
overlaps  EPA's  RCRA 
authority,  but  DOT  and 
EPA  have  nienorandum  of 
agreement  to  divide 
r  e^>ons  i  bi  1  i  t  i  es . 
(45  ER  51645  (1980)) 

'T 

o_ 

P 

Z 

p 

to 
to 

o 
H 

Section  3005 

Requires  permits  for  treat- 
ment, storage,  disposal  of 
hazardous  waste. 

Waste  identified 
as  hazardous. 

n>A, 

DOT 

. 

c 
"1 

CO 

O. 

z 

O 

< 

n 

Sections  4005 (a)  and 
1008 

Prcdiibits  "open  dunping"  of 
solid  wastes 

Solid  waste 

EFA 

Biological  products  or  byproducts 
would  be  subject  to  the  prohibi- 
tion when  disposed. 

Regulations: 

3 

a- 

40  CTR  260 

Hazardous  waste  management 
systan  —  general  requirements 

EPA 

1 

4k 

• 

40  CFR  261 

Identification  and  listing  of 
hazardous  waste 

EPA 

H» 

40  CFR  260-267 

Standards  for  generators, 
transporters,  and  owners  or 
operators  of  facilities  that 
treat,  store,  and  dispose  of 
hazardous  waste. 

- 

EPA,  DOT 

DOT 
por 
ous 

regulates  trans- 
tat  ion  of  hazard- 
"materials." 

would  affect  industries  using 
biotechnology  only  to  the  extent 
they  generated  wastes  identified 
as  hazardous.  No  living  organisms 
listed. 

• 

9 

1  Notices                      47185 

AUTHORITY 

OR 
GOIDELINE 


40  CFR  270 

Marine  Protection, 
Research,  and 
Sanctuaries  Act 
(Ocean  Doiping) 
(33  use  1401-1445) 

Section  102,  103 


Regulations: 
40  C»  227-228 


D.  Other  Containment 
itti  Trahsporta- 
tion  Requirenents 

Federal  Neat  Inspec- 
tion Act  (21  use  601 
et  seq.) 

Regulations; 

9  CFR  301  et  seq. 


Poultry  and  Poultry 
Products  Inspection 
Act  (21  use  451  et 
seq.) 

Regulations: 
9  CFR  ^1 


DESCRIPTION 


Hazardous  waste  permit  program 


Prohibits  oeeah  diKftin^  with- 
out a  pebnit,  &utheiti2e5  EPA 
to  issue  permits  for  dunping 
all  natetiald  except  dredged 
Adtetiais  and  materials  spe- 
cifically prohibited  by 

Statute. 

Criteria  for  approving  per- 
mits; prohibits  dunping  of 
wastes  containing  living 
organisnts  that  would  endanger 
health  or  the  environment; 
exetipts  dredged  thatetial  fton 
that  prohibition. 


Regulates,  through  mandatory 
inspection,  the  slaughtering, 
preparation,  labeling,  mark- 
ing, diatributioh  of  Reat  and 
tneat  food  ptodutits  to  pteVeht 
"adulterated*  Ot   "tnisbranded" 
meat  and  meat  food  products 
fron  entering  eomnetcie. 


Regulates,  through  mandatory 
inspection,  the  slau^tering, 
pte()aration,  distribution, 
disposition,  narking,  and 
labeling  of  poultry  and 
poultry  products  to  prevent 
'•adulterated'*  or  "misbrahded" 
poultry  and  poultry  products 
from  entering  connerce. 


AFFECTH) 
PRODUCTS 

OR 
PROCESSES 


Microbial 
products  used 
in  pollution 
control;  waste 
and  byproducts 
frcRi  manufacture, 
use,  etc. 


Meat  and  meat 
food  products 
(specifically 
cattle,  sheep, 
siwihe,  Qoat, 
horse,  tible,  Ot 
other  equina). 
See  definition 
in  9  CFR  301.2 
(tt)  and  (w) 


Poultry  (specifi- 
cally, any  dom- 
esticated bird — . 
chicken,  turkey, 
ducks,  geese,  or 
guineas,  whether 
live  or  dead)  and 
poultry  products. 
See  definition  in 
9  CFR  381.1  (40) 
and  (41). 


AFFECTED 
AGENCIES 


EPA 


EPA,  Corps 
of  Engin- 
eers 


EPA,  Corps 
of  Engin- 
eers 


USDA-FSIS 


USDA-F3IS 


CROSS-REFERENCES 


NOTES 


Cbtps  of  En9in66ts 
author i2ed  to  i§3ue 
permits  for  dredged 
material. 


fDA  sets  residue 
toi&rance  levels  (or 
animal  drugs  in  food- 

a^aih  animals.  (DA'S 
tefulatory  authority 
is  found  in  21  CFR 
SS6. 


Both  the  Federal  Meat  Inspection 
Act  and  the  Poultry  and  Poultry 
Products  Inspection  Act  determine 
whether  regulated  articles  contain 
an/  "biological  residues"  (see 
definitions  in  9  CFR  301.2  (22)  and 
381.1  (7),  and  contain  specific 
recordke^ing,  buying,  selling,  and 
transportation  requirements  affect- 
ing foreign,  interstate,  and  intra- 
state cciitnaroe. 
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AFFBCTH) 

MJTHORITlf 
OR 

DESCRIPTION 

PRODUCTS 
OR 

AFFECTED 
KEDCIES 

CROSS-REFERENCES 

NOTES 

. 

GUIDELINE 

PROCESSES 

Hazardous  Materials 

Regulation  of  transportation 

Etiologic  agents 

DOT-Ofc  Of 

DOT  consults  with  the 

May  regulate  packing,  labeling,  and 

Transportation  Act 
(49  use  1801  et  seq.) 

of  hazardous  materials. 

Hazardous 

IOC  which  is  respon- 

routing as  well  as  the  manufacture 

Shippers  must  reqister  with 
DOT.  Authorizes  halt  of 

Materials 

sible  for  enforcement 

of  packaging.  Secretary  may  exeitpt 

Regulation 

where  it  has  author- 

shippers if  they  achieve  a  level  of 

Regulations: 

49  CFR  107.  171-177 

shipping  iitnediately  for 
"iitninent  hazard." 

ity,  ixrr  has  an 
agreement  with  EPA 

safety  higher  than  the  level  of 
safety  required  or  if  no  standard 

S' 

^  ^             ^0^     *^     ^^*   •    y      ^  •   ^      ^  ■ 

(BCRA)  on  duplicative 
authorities. 

exists  and  public  safety  is  main- 
tained. 

g- 

PHS  Act  Section  361 

Authorizes  regulation  of 

Etiologic  agents 

HHS-OX:, 

The  requirements  of  this  regulation 

90 

(42  use  264) 

introduction  and  control  o^ 

IDA,  NIH 

are  jn  addition  to  and  not  in  lieu 

comtunicable  diseases,  inter- 

of any  other  requirements  of  DOT, 

Regulations: 

state  transportation  of  etio- 

USDA,  or  EPA  for  inportation  or 

O 

42  CFR  71-72 

logic  agents  and  iitportation 
of  etiologic  agents  and 
vectors. 

interstate  transport. 

< 

Section  102,  Organic 

General  authority  to  "carry 

"Plant  pests"  are 

USpA- APHIS 

n>A  also  has  authority 

Authority  extends  to  cooperative 

Ol 

Act  of  1944 <  as 

out  operations  or  measures  to 

defined  as:  "any 

over  organisms  that 

action  with  States  or  political 

p 

anended,  and  the  Act 
of  April  6,  1937,  as 
anended  (7  USe  147a, 

detect,  erradicate,  suppress, 
control,  or  to  prevent  or 

living  stage  of 
any  insects. 

could  act  as  plant 
pests. 

subdivisions,  farmers  associations 
and  similar  associations,  individu- 

Z 

o 

retard  the  spread  of  plant 

mites,  nematodes. 

als  and  governments  of  Western 

148,  148a-e) 

pests."  Provides  for  in^sec- 

slugs,  snails. 

Hemisphete  Countries. 

1 

tion  of  plants  and  plant 

protozoa,  or 

Regulations: 

products  offered  for  export. 

other  inverte- 

3" 

7  CFR  300-399 

brate  aninals. 

bacteria,  fungi, 

■ 

C 

other  parasitic 

-> 
CO 

plants  or  repro- 

a. 

03 

ductive  parts 

^ 

thereof,  viruses. 

Z 

o 

5.  .  .  .  ■  . 

or  any  organisms 

similar  to  or 

< 

allied  with  any 

3 

of  the  foregoing, 

or  any  infectious 

re 

substances  which 

can  directly  or 

!^ 

/ 

• 

indirectly  injure 
or  cause  disease 
or  damage  in  any 
plants  or  parts 

>-> 

thereof,  or  ary 
processed,  manu- 
factured or  other 

z 

o 

products  of 

plants." 

; 

1 
11 

03 

* 

« 

g 

^ 

WTHORITJf 

OR 
GDIDELINE 


DESCRIPTION 


AFFBCTO} 
PRODUCTS 

OR 
PROCESSES 


AFFBCTHJ 
KEICIES 


CROSS-REFERENCES 


NOTES 


Federal  Plant  Pest 
Act,  as  amended 
(7  use  150aa-jj)  and 
Plant  Quarantine  Act, 
as  mended  (7  USC 
151-164a,  166-167) 

Regulations; 
7  CFR  300-399 


"Animal  Quarantine 
Laws" 

(21  USC  102-105; 
21  USC  111; 
21  USC  114a-114h; 
21  UGC  11SX130; 
31  USC  ia4*-134h 
21  use  135-135b) 

Mgulationst 
9  CFR  1^199 


General  authority  to  regulate 
the  inportation  into  and  the 
disseniination  within  the  U.S. 
of  plant  pests,  nursery  stock, 
and  other  plants  and  plant 
products,  and  any  product  or 
article  which  may  contain  a 
plant  pest  at  time  of  move- 
nent. 

Authority  for  USDA  to  inport 
for  scientific  or  experimental 
purposes  ary  class  of  nursery 
stock,  plants,  fruits,  vege- 
tables, roots,  bulbs,  seeds, 
or  other  plant  products  for 
whidi  inportation  may  other- 
wise be  forbidden. 

In  general,  the  animal  quar- 
antine laws  regulate  the 
inportation,  exportation,  and 
interstate  novement  of  certain 
animals  to  prevent  the  intro- 
duction or  spread  of  connuni- 
cable  diseases  of  animls  or 
of  the  contagion  of  arv  con- 
tagious, infectious^  or  coiA- 
nunieable  disease  of  aninels 
or/and  live  poultry. 


"Plant  pests"  are 
defined  to  be 
consistent  with 
the  definition 
of  "plant  pests" 
ih  See.  102  of 

th6  Ot^anie  Act. 


USDA- APHIS 


21  oa:  101-105 

regulated  edttld, 
dheep  iM  Othec 
iVimirtartt£  and  all 
swin«  irfboftdd 
into  of  iAt«iVted 
tot  giUdrt  ttm 
theCS. 


21  USC  HI  Mgu- 
lit6«  that  whieh 
could  lAttoduce 
Ot  caus6  the 
difideminatiofl  in 
the  U.S.  6f  the 
contagion  of  any 
contagious, 
infectious,  or 
conrunicable  dis- 
ease of  animals 
and/or  live 
poultry. 


USD  A- APHIS 


Authority  to  bring  civil  and 
criminal  actions  for  violations 
of  the  Act  or  regulations  pronul- 
gated  thereunder. 

USDA  may  stop,  and  without  a  war- 
rant, inspect,  search,  seize, 
examine,  destroy  or  otherwise 
dispose  of  specified  articles 
found  to  be  moving  or  to  have  been 
moved  in  interstate  comnerce  or  to 
have  been  brought  into  the  U .S .  in 
violation  of  the  Act  or  of  a 
quarantine  or  order.  In  extraor- 
dinary emergency  situations,  USDA 
may  stop  intrastate  activity  as 
well. 
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AFFBCTH) 

OR 

GUIDELINE 

DESCRIPTION 

PROrXICTS 
OR 

AFFECTED 
AGENaES 

CROSS-REFERENCES 

NOTES 

"* 

PROCESSES 

Federal  Noxious  Weed 

Authority  to  issue  permits 

"Noxious  weed"  is 

USDA- APHIS 

No  action  may  be  taken 

Authority  to  seize,  quarantine, 
treat,  destroy  or  otherwise  dispose 
of  any  product  or  article  of  any 

Act  Of  1974 

to  regulate  the  nsvenent  of 

defined  as  "any 

to  regulate  interstate 

' 

(7  OSC  2801-2813) 

noxious  weeds  into  or  throuc^ 

living  stage 

movement  unless  a 

theO^. 

(including  but 

State  also  takes  a 

character  whatsoever,  or  means  of 

Regulations: 

not  limited  to 
seeds  and  repro- 

cooperative action  to 
erradicate  the  noxious 

conveyance,  which  is  moving  into  or 
through  theU.S.  or  interstate  and 

1? 

7  CFR  360 

Authority  to  regulate  the 

ductive  parts) 

weed  in  its  State. 

which  is  believed  to  be  infested  ty 
any  noxious  weed,  or  contains  any 
noxious  weed,  or  which  was  infested 

sale,  purchase,  barter. 

of  any  parasitic 

exchange,  advertisement. 

or  other  plant  of 

giving,  or  receiving  of 
any  noxious  weed. 

a  kind  or  su)>> 
division  of  a 
)(ind,  which  is  of 
foreign  origin. 

• 

or  contained  any  noxious  weed  at 
the  time  of  movement. 

1 

is  new  to  or  not 

widely  prevalent 

in  the  U.S.,  and 

< 

- 

• 

can  directly  or 

indirectly  injure 

1 

crops,  other  use- 

I 

.Js 

ful  plants,  live- 

stock, or  poultry 

z 

or  other  inter* 

, 

p 

ests  of  agricul- 

|SJ 

ture  including 

o 

irrigation  or 

^^ 

« 

navigation  or  the 

S 

fish  and  wildlife 

resources  of  the 

c 

I 

& 

United  States  or 

the  public 

» 

health." 

Y! 

TSCA  Section  13 

Substance  inported  into  the 
OS  nust  be  in  compliance  with 

TSCA  "chemical 
substances" 

H>A, 
USDA- APHIS 

^ 

Mandatory  rcquitsmtnt. 

z 

1 

, 

TSCA. 

Treasury 

1 

3 

Dept. 

cr 

Regulations: 
40  CFR  707 

Section  13  inport  provisions; 

EPA, 

1 
Federal  Plant  Pest 

Rules  were  issued  by  Treasury 

■1 

requires  companies  incortina 

USD  A- APHIS 

Act,  Federal  Noxious 

Oepartimnt  and  EPA. 

19  CFR  12,  127 

"cheniical  substances"  to 
certify  coiplianoe  with  TSCA 

Treasury 
Dept. 

Weed  Act,  "Exotic 
OrganisiiB"  Executive 
Order  11987  also  regu- 

M 

lar 

inports        { 

z 

13 

1 

• 

* 
1 

CO 

1 

^ 

AFFECTED 

1 

WTHORITY 
OR 

DESeRIPTION 

PRODUCTS 
OR 

CROSS-REFERENCES 

NOTES 

AFFECTED 
KENCIES 

GUIDELINE 

PROCESSES 

III.  EXPORT  COWTROLS 

Technical  Data 

Export  Adninistration 

All  non-piiblic  technical  data 

Technical  data 

Dept.  of 

Statute  provides  discretionary 

Act  (540  use  2401, 

exported  to  Eastern  Bloc 

related  to  all 

CoRineroe- 

authority  to  restrict  technical 

et  seq.) 

Countries,  Libya,  Cuba, 
N.  Korea,  Afghanistan, 

technologies. 

Infl 
Trade 

data  for  three  reasons: 
a)  Foreign  Policy 

Regolations: 

Kanpuchea,  and  Vietnam 

Adnin. 

b)  National  Security 

15  CFR  368-399 

requires  a  validated  license. 

(DOC^ITA) 

c)  Short  Si«»ly 

Although  authority  to  administer 
the  EAA  terminated,  it  was  extended 
indefinitely  by  Executive  Order 
12370  of  March  30,  1984. 

Listed  products  cannot  be 

Bacteria,  fungi. 

DOC-ITA 

Restrictions  generally  apply  to 

- 

exported  to  any  country  except 

protozoa,  virus. 

Soviet  Bloc  countries  and  those 

Canada  without  a  validated 

hunen  and  animal 

countries  with  whidi  we  do  not  have 

license  from  the  Departnent 

vaccines,  hunan 

diplomatic  relations. 

of  Conner ce. 

and  aniiiBl  pep- 
tides and  pro- 
teins, rDNA, 
nucleotides  and 
side  antibiotics 
and  diagnostics, 
amino  acids, 
vitamins, 
enzymes,  pesti- 
cides, herbicides 
and  seeds 

« 

IV.  RESEABCH  AND 

INFORMATION 

GATHERING 

A.  Research 

PHS  Act  Section  301 

Biomedical  research  authority, 

Basic  and  applied 

HHS-NIH, 

HHS  has  many  other  research   , 

(42  use  241) 

both  intranural  and  extranural 

research  related 

ADA^«A, 

authorities  for  specific  diseases. 

research 

to  foods,  drugs, 
biologies,  new 

ax, 

EDA 

but  Section  301  is  sufficient  to 
do  biomedical  research  related  to 
human  health. 

surgical  tech- 

niques, chemicals 

as  carcinogens 

(NIEHS,  NTP, 

NCTR),  medical 

devices. 

-   ■ 

Organic  Act  of  1862 

Agricultural  research 

Plants  and 

USDA 

USDA  also  has  many  authorities  for 

(7  use  2201-2204) 

authority,  both  intranural  and 
extranural 

animals 

research,  just  as  NIH,  including: 
Domestic  Aninels,  Dairy  Industry, 
Aboretum,  Forest  and  Rangeland, 

-  -  - 

■  ■  • 

Cotton  and  Nutrition 
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NOTES 

Organic  Act  of  1944 
Section  101(d) 
(7  use  430) 

• 

Authority  to  purchase  and  test 
savqples  of  all  tuberculin, 
serums,  antitoxins,  or  analo- 
gous products,  of  forei^i  or 
domestic  manufacture,  which 
are  sold  in  the  0  4.  for  the 
detaction,  prevention,  tteat- 
OMtt  oc  cure  of  diseuMs  of 
domestic  animls. 

USDA-ARS 

*' 

JJ 

TSC3V,  FIFRA,  RCRA, 
ClMn  NMer  Act 

Environmental  research  author- 
ity, both  intranural  and 
extranural 

TSCA  "chemical 
substances," 
pesticides, 
hazardous  wastes, 
air  and  water 
pollutants 

S>A 

pa 

B.  Infomation 
Gathering 

Federal  Seed  Act 
(7  use  1551-1611) 

tagulations: 

7  CFR  201  ct  seq. 

Requires  specific  recordkeep- 
ing on  labeling,  inportation 
and  interstate  movenent  of 
seeds. 

Agricultural  and 
vegetable  seeds 

USD  A- APHIS 

The  term  "treated"  means  given  an 
application  of  a  substances  or 
subjected  to  a  process  designed 
to  reduce,  control,  or  repel  dis- 
ease organisms,  insects,  or  other 
pests  which  attack  seeds  or  seed- 
lings growing  therefrom. 

f 

H 

3- 

» 

TKASedioa  4 

Authorises  IPA  to  require 
manufacturers  by  rule  to  test 
specific  "ciiemical  substances" 

TSCA  "chemical 
substances" 

VA 

Discretionary  authority;  could  be 
be  used  to  require  testing  of 
specific  products  developed  throu?^ 
genetic  engineering  (both  organisms 
and  chemicals  produced  by  organ- 
ism) ;  could  be  used  to  support 
activities  of  other  agencies  (e.g., 
OSHA,  CPSC).  No  regulations 
affecting  biotechnology  now  in 
effect. 

i 

09 

Z 

0 

n 

"J 
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TKA  Saction  a  (a) 

• 

Authorizes  EPA  to  require 
manufacturers  and  processors 
to  subndt  information  on  a 
product's  identity,  exposure, 
available  health  and  safety 
data,  etc. 

EPA 

Discretionary  authority  invoked  by 
rule;  can  be  used  to  support  other 
agencies;  small  businesses  gener- 
ally exenpt  from  reporting.  No 
biotechnology  rule  now  in  effect. 

's 

TBCA  Section  8(d) 

Authorises  BPA  to  require 
submission  of  health  and 
safety  studies  on  prodticts 
sui^ject  to  T8CA. 

S>A 

1 

Diacratlonary  authority  invoked 
by  lulei  no  biotechnlogy  rules 
now  in  effect. 
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PRXESSES 

CROSS-REFERENCES 

tSCA  Section  8(e) 

Requires  sutanission  of  infor- 
mation on  substantial  risks 
f con  "chemical  substances." 

TSCA  chemicals 

EPA 

Mandatory  requirement  if  substance 
subject  to  TSCA  and  information 
shows  substantial  risk. 

Guideline: 

43  FR  llllO  (1978) 

Policy  for  sutanitting  informa- 
tion under  Sec.  8(e) 

TSCA  chemicals 

EPA 

Mandatory  requirement  if  substance 
subject  to  TSCA. 

nFRA  Section  6(a)(2) 

Guideline:  Interpre- 
tation of  Require- 
ments on  Registrants 
tay  Section  6(a)(2), 
August  23,  1978 
(43  FR  37611  and 
44  ER  40716) 

Continuing  obligation  for 
registrants  to  supply  data 

All  registered 
products 

EPA 

After  registration,  registrants 
must  report  additional  infometion 
on  unreasonable  adverse  effects  of 
pesticide.  The  "interpretation" 
is  undergoing  revision  currently. 

FIFRA  Section  3(c)(2) 
(B) 

Authorizes  EPA  to  request 
additional  data  in  support 
of  registration 

All  registered 
products 

EPA 

After  registration,  EPA  may  require 
additional  data  from  registrants 
in  order  to  maintain  registrations. 

V.     PATENTS 

Patent  ?md  Trademark 
LakS  (35  use  1  et 
seq.) 

Regulations: 
37  cyR 

Patent  process 

All  products  and 
devices 

DOC-Patent 
and  Trade- 
mark 
Office 

■ 
Patent  for  new  drugs 
issued  well  before  EDA 
premarket  approval. 
Important:  Government 
research  institutions 
can  offer  Institution- 
al Patent  Agreements 
with  universities  for 
5  to  8  years  after 
market  appproval  under 
PL  96-517. 

- 

Plant  Variety 

Protection  Act 

(7  use  2321  et  seq.) 

Regulations: 
7  CFR  180 

Granting  of  patents  for 
sexually  reproduced  varieties 
of  plants. 

New  varieties  of 
sexually  repro- 
duced plants 

USDA-Agri- 

culture 

Marketing 

Service 

(A>B) 

Judiciail  Decisions: 

Diamond  v. 

ehakrabarty 

447  us  303  (1980) 

Susreme  Court  held  that 
genetically  engineered  bac- 
terium was  patentable. 

Court  cited  NIH  guide- 
lines in  decision  as 
addressing  the  prob- 
lems of  genetic 
engineering. 
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VI.  MR  MID  WATER 
EMISSIONS 

•  - 

' 

Clean  Air  Act 
(42  use  7401-7642) 

Requires  emission  standards 
to  be  set  for  hazardous  air 
pollutants  where  there  is  no 
applicable  ambient  air  quality 
standard. 

EPA 

Discretionary  authority;  no 
genetically  engineered  organisms 
now  included,  but  could  be  set  for 
biotedmology  products  if  concern 
warranted. 

Federal  Regis 

Regulations: 
40  CFR  61 

Sets  national  emission 
standards  for  specific 
hazardous  air  pollutants 

EPA 

• 

•  • 

Clean  Water  Act 
(33  use  1251-1376) 

Pollutant  discharges  without 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 
permit  unlawful.  Pollutant 
defined  to  include  living 
organisms;  requires  EPA  to 
establish  effluent  limitations 
for  point  sources. 

Organisms  or 
byproducts  that 
are  discharged 
into  the  waters 
of  the  U.S. 

EPA, 
States 

States  establish  water 
quality  standards. 
States  or  EPA  issue 
permits  which  incor- 
porate technology- 
based  limits  and  water 
quality-based  limits. 

Regulations  developed  for  drug 
manufacturers,  pesticide  manufac- 
turers and  hospital.   (See  40  CFR 
401-469,  below.) 

'I 
< 

2 

9 

Regulations: 

to 

H 

c 

40  CFR  122,  125 

NPDES  permit  program 

EPA, 
States 

Itrplemented  by  States  and  EPA. 
Source  enploying  biotechnology  will 
be  required  to  adhere  to  permit 
restrictions. 

40  CFR  120,  121 

State  water  quality  standards. 
State  certification  require- 
ments 

EPA, 

States 

a 

Z 

o 

< 

40  CFR  401-469 

Effluent  guidelines  and 
standards  for  categories  of 
point  sources 

EPA, 
States 

Specific  biotedmology  category 
not  issued,  but  sone  categories 
could  involve  biotechnology 
products  (e.g.,  part  439,  pharma- 
ceutical manufacturing;  part  460, 
hospitals;  and  part  455,  pesti- 
cides) . 

< 

3 
o- 

(0 

•1 
ce 

Z 

o 

Safe  Drinking  Water 
Act  (SDVA)  (42  use 
300f  et  seq.) 

Section  300g-l 

Authorizes  prcnulgation  of 
naxinun  contairment  levels  for 
drinking  water  from  public 
water  systene. 

Any  physical, 
chemical,  bio- 
logical or 
radiological 
substances  or 
matter  in  drink- 
ing water 

EPA 

No  genetically  engineered  biologi- 
cal substances  now  included.  Could 
be  regulated  if  it  presents  a  known 
or  anticipated  adverse  effect  on 
health. 
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Section  300h-l 


VII.  REQUIREM^TTS  FOR 
FEDERAL  AGENCIES 

National  Envi rorment-' 
al  Policy  Act   (Nn>A) 
Section  102(2) (C) 
(42  use  4321-4361) 

Regulations: 

40  CFR  1500-1508 

Endangered  Species 
Act  of  1973,  as 
amended.  Section  F 
(16  use  1536) 

Regulations: 
50  CFR  402 

Executive  Order  11987 
"Exotic  Species" 


Requires  state  programs  to 
regulate  any  injection  of  any 
substance  into  a  well;  pro- 
vidts  for  mininum  regulatory 
standards  for  such  prograns 
in  order  to  pravent  under- 
ground injection  that  endan- 
gers drinking  water. 


Requires  all  agencies  to  pre- 
pare environnental  iirpact 
statemnts  on  "major  Federal 
actions  significantly  affect- 
ing the  environment." 


Requires  Federal  agenciee  to 
insure  that  their  activities 
or  programs  will  not  jeopard- 
ize the  continued  existence 
of  a  listed  species. 


Orders  Executive  Agencies  (to 
extent  permitted  by  law)  to 
restrict  the  imporation  into 
th«U.S.,  and  introduction  of 
•xotic  specimens  into  the 
natural  ecosystems. 

Exempts  froni  provisions  of 
Executive  Order  11987  the 
introduction  or  exportation 
Of  exotic  species  when  USDA 
or  UflDI  finds  that  the  intro- 
duction or  exportation  will 
not  have  an  "adverse  effect 
on  natural  ecosystems." 


Any  substance 
injected  into 
the  subsurface 
thiou^  a  well 


EPA 


All  species  of 
fish,  wildlife 
and  plants  listed 
pursuant  to  the 
Endangered 
Species  Act. 


"Exotic  Species" 
is  defined  to 
mean  all  species 
of  plants  and 
animsls  not 
naturally  occur- 
ring, eitlMr 
presently  or 
historically,  in 
any  ecosystem  of 
the  U.S. 


All 

Federal 

Agencies 


All  Fed. 
agencies 


Adninistered  by 
Council  on  Environ- 
mental Quality 


Consultation  required 
with  theU.S.  Dept. 
of  the  Interior  or  the 
National  Marine  Fish- 
eries Service. 


See  40  CFR  Parts  144,  145,  and  146. 
If  disposed  of  by  deep  well  injec- 
tion, subject  to  stringent  require- 
ments tot  Class  I  wells  regarding 
well  eonstniction,  operation, 
monitoring,  and  reporting)  if  not 
a  dMp  well,  then  would  be  Class  V, 
subject  only  to  a  general  prohibi- 
tion on  endangerment  to  drinking 
water  sources. 


AppliM  only  to  r«detal  actions 
(e.g.,  federally  funded  projects  or 
prenarket  appto^ral).  Each  agency 
develops  its  own  9uideline8  or 
regulations  under  this  hat.    Pro- 
cedural requirements  generally  held 
inapplicable  to  EPA  actions. 


All  Fed. 
agencies 


Secretary  of  the  Interior  in  con- 
sultation with  Secretary  of 
Agriculture  is  required  to  develop 
and  inplement  by  rule  or  regulation 
a  system  to  standardize  and  sinv- 
plify  the  requirements,  procedures, 
and  other  activities  appropriate 
for  inplenenting  the  provisions  of 
Executive  Order  11987.  No  rule  has 
laeen  developed. 
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Section  309  of  Clean 
Air  Act,  as  anended, 
(42  OSC  7609)  ,  PL  91- 
604 


DESCRIPTION 


Requires  B>A  to  review  and 
coranent  publicly  on  the 
enviromtental  inpacts  of 
Federal  activities  including 
actions  for  which  envircn- 
nental  iirpact  statenents  are 
prepared. 


AFFBCTID 
PRODUCTS 

OR 
PROCESSES 


AFFBCTH) 
AGENCIES 


All  Fed. 
agencies 


CROSS- REFERQJCES 


NOTES 


Council  on  Environ- 
mental Quality  regu- 
lations 40  CFR  Part 
1504.1(b) 


[FR  Doc.  85-27099  Filed  11-6-85;  4:27  pm] 
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Thursday 
November  14,  1985 


Part  IV 


The  President 

Hot  Air  Popcorn  Poppers;  Memorandum 

Office  of  the  United  States 
Trade  Representative 

Hot  Air  Popcorn  Poppers,  Determination 


47X98 

Federal  Register 

Vol.  Sa  No.  220 

Thursday,  November  14.  1985 


Presidential  Documents 


•nUe  3— 

The  President 


Memorandum  of  November  5,  1965 

Detennination  Under  Section  504(d)  of  the  Trade  Act  of  1974 


|FR  Doc  85-27312 
Piled  11-1>^:  9:38  ani) 
Billing  code  3195-01-M 


Memorandum  for  the  United  States  Trade  Representative 

%  ^    ■ 

Pursuant  to  section  504(d)  of  the  Trade  Act  of  1974  (19  U.S.C.  2464(d)(1)).  I 
have  determined  that  imported  hot  air  popcorn  poppers  are  1)  "like"  hot  air 
popcorn  poppers  produced  in  the  United  States  on  January  3,  1985  and  2) 
"directly  competitive"  with  hot  oil  popeom  poppers  produced  in  the  United 
States  on  January  3, 1975  and  are  thus  ineligible  for  a  waiver  of  the  competi- 
tive need  limit  pursuant  to  section  504(d). 

You  are  hereby  directed  to  publish  this  determination,  together  with  a  public 
notice  of  determination,  in  the  Federal  Register. 


a 


cnAJiiUVs. 


THE  WHITE  HOUSE. 
Washington.  November  5,  1985. 
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Federal  Register  /  Vol.  50,  No.  220  /  Thursday.  November  14,  1985  /  Notices  47199 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Hot  Air  Popcorn  Poppers; 
Determination 

action:  Based  on  the  information 
gathered  during  the  Trade  Policy  Staff 
Committee  (TPSC)  review  conducted^ 
pursuant  to  the  order  of  the  Court  oflfe 
International  Trade  of  July  1, 1984 
entered  in  Westbend  vs.  United  States 
(Slip.  Op.  84085),  the  President  has 
determined  that  imported  hot  air 
popcorn  poppers  are  "like"  hot  air 
popcorn  poppers  produced  in  the  United 
States  on  January  3, 1985  and  are  thus 
ineligible  for  a  waiver  of  the  50  percent 
competitive  need  limit  pursuant  to 
section  504(d)  of  the  Trade  Act  of  1974, 
as  amended.  The  President  has  also 
determined  that  imported  hot  air 
popcorn  poppers  are  "directly 
competitive"  with  hot  oil  popcorn 
poppers  produced  in  the  United  States 
on  January  3, 1975  and  thus  were 
ineligible  for  a  waiver  of  the  50  percent 
competitive  need  limit  pursuant  to  the 
original  provisions  of  section  504(d)  of 
the  Act. 


SUMMARY:  On  August  14, 1984  the  TPSC 
initiated  a  review  to  determine  whether 
hot  air  popcorn  poppers  imported  under 
basket  category  684.20  of  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
are  like  or  directly  competitive  with 
products  produced  in  the  United  States 
on  January  3, 1975  for  purposes  of 
section  504(d)  of  Title  V  of  the  Trade 
Act  of  1974.  Section  504(d)  exempts  from 
the  50  percent  competitive  need  limit 
those  articles  for  which  the  President 
determines  there  is  no  U.S.  production 
of  a  like  or  directly  competitive  article. 
Imports  of  hot  air  popcorn  poppers 
classifiable  under  TSUS  item  684.20. 
part  are  currently  eligible  to  receive 
duty-free  treatment  when  imported  from 
any  GSP-eligible  designated 
beneficiary. 

The  TPSC  review  was  undertaken 
pursuant  to  an  order  of  the  U.S.  Court  of 
International  Trade  and  relates  to  hot 
air  popcorn  poppers  classified  under 
TSUS  684.20,  part  imported  trom  Hong 
Kong  which  were  denied  GSP  duty-free 
treatment  from  March  30, 1980  to  March 
30. 1981.  The  TPSC  conducted  the 
review  pursuant  to  the  regulations  of  the 


U.S.  Trade  Representative  contained  in 
15  CFR  2007.0  et.  seq.  Notice  of  the 
initiation  of  the  review,  the  request  for 
advice  from  the  U.S.  International  Trade 
Commission,  and  the  scheduling  of  a 
public  hearing  was  published  in  the 
Federal  Register  on  August  14. 1984  (49 
PR  32487).  Testimony  was  heard  on  the 
section  504(d)  review  of  hot  air  popcorn 
poppers  during  the  public  hearing  held 
on  October  2, 1984. 

During  the  course  of  the  review  of  this 
case,  the  Trade  and  Tariff  Act  of  1984 
was  enacted,  inter  alia,  amending  Title 
V  of  the  Trade  Act  of  1974.  Section 
504(d]  of  the  Act  was  extended,  but  the 
relevant  date  for  determining  the 
existence  of  like  or  directly  competitive 
production  was  changed  to  January  3, 
1985.  In  light  of  this  change  in  statutory 
authority,  the  TPSC,  after  determining 
that  there  was  sufficient  information  in 
the  record,  reviewed  this  case  in  terms 
of  both  the  original  and  the  revised 
statutory  authority. 
Donald  M.  Phillips, 

Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  85-27121  Filed  11-13-85: 9-.38  am] 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public) 

Problems  with  subscriptions 
Subscriptions  (Federal  agencies) 
Single  copies,  back  copies  of  FR 
Magnetic  tapes  of  FR,  CFR  volumes 
Public  laws  (Slip  laws) 

PUBLICATIONS  AND  SERVICES 
DaHy  F*d«ral  R«gist«r 

General  information,  index,  and  finding  aids 

Public  inspection  desk 

Corrections 

Document  drafting  information 

Legal  staff 

Machine  readable  documents,  specifications 

Cod*  of  Federal  Regulations 

General  information,  index,  and  finding  aids 
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LIST  OF  PUBUC  LAWS 

Last  List  November  13.  1985 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  Which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  F«d«ral 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(refen-ed  to  as  "slip  laws") 
from  tf)e  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

SJ.  Res.  227  /  Pub.  L  99- 
144 

To  commend  the  people  and 
the  sovereign  confederation  of 
the  neutral  nation  of 
Switzerland  for  their 
contributions  to  freedom, 
international  peace,  and 
understanding  on  the  occasion 
of  the  meeting  between  the 
leaders  of  ttie  United  States 
and  the  Soviet  Union  on 
November  19-20,  1985,  in 
Geneva,  Switzeriand.  (Nov.  8. 
1985:  99  Stat.  582;  1  page) 
Price:  $1.00 

S.  1160  /  Pub.  L.  99-145 

Department  of  Defense 
Authorization  Act,  1986.  (Nov. 
8,  1985:  99  Stat.  583;  197 
pages)    Price:  $4.25 

H.R.  1903  /  Pub.  L  99-146 

To  provide  for  the  use  and 
distribution  of  funds 
appropriated  In  satisfaction  of 
iudgments  awarded  to  the 
Chippewas  of  Lake  Superior  in 
Dockets  Numbered  18-S,  18- 
U,  18-C.  and  18-T  before  the 
Indian  Claims  Commission, 
and  for  other  purposes.  (Nov. 
11.  1985:  99  Stat.  780;  3 
pages)    Price:  $1.00 


««r<u<<n>'« 


Just  Released 
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IS- 

Codeof 
Federal 
Regulations 

Revised  as  of  July  1, 1985 


Quantity         Voiume 


Title  40— Protection  of  Environment 
Parts  53-80  (Stock  No.  822-004-00123-3) 

Parts  81-99  (Stock  No.  822-004-00124-1) 

Parts  100-149  (Stock  No.  822-004-00125-0) 

Title  41— Public  Contracts  and  Property  Manage- 
ment (Chap.  101)  (Stock  No.  822-004  00132-2) 


A  cumulative  c»i«t*list  o«  CFR  ssuancas  appears  every  Monday  ir»  Itie  Federal  Register  m  the  Reader  Aids 
section  In  addition,  a  ctiecklist  o«  current  CFR  vokirnes,  comprising  a  complete  CFR  set.  appears  each  month 
in  the  LSA  (List  o<  CFR  Sections  Affected) 


Price 

$23.00 
18.00 
18.00 

19.00 
Total  Order 


Amount 
$ 


$- 


PleaM  do  not  delactt 


Order  Form 


Enclosed  find  1. 


to:  Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington.  D.C.  20402 


.  Make  check  or  mortey  order  payable 


to  Superimendent  ol  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  tor  foreign  mailing. 

a«ig»  to  my  O^nR  Aooowl  No. 

I  I  I  I  I  I  I  l-D 

Order  No. 


MS4* 


IMckImCckI) 


Please  send  me  the  Code  of  Federal  Regulations  publications  I  have 
selected  above. 

Name— First,  Last 


L I  ij I  I  I  I  I  I  I  I  I  I 

Street  address 

II    I     I     II    III    I    I     I 
Company  name  or  additional  addr 


City 


address  line 


(or  Country) 


I   I  I  I  I  M  II  I   I  I 


U_ 


PLEASE  PRINT  OR  TYPE 


-LUL 


State 


i_L 


ZIP  Code 


CradN  Caid  Ordn  Only 
Total  charges  $ 


Credit 
Card  No. 


Fill  in  the  boxes  t>elow. 

I  I  I  I  I  I  I  I  I  TT 


Expiration  Date 


cx^jiidiiun  udie  i — i— i — i — i 

Month/Year         I    I    I    I    I 


For  Oftics  Use  Only. 

Quantity 

Charges 
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To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNH 

UPNS 

Discount 

Relund 
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Briefings  on  How  To  Use  ttie  Federal  Register 
For  information  on  briefings  in  Atianta,  GA,  and 
Philadelphia,  PA.  see  announcement  on  the  inside  cover  of 
this  issue. 


Selected  Subjects 


Administrative  Practice  and  Procedure 

Interior  Department 

Authority  Delegations  (Government  Agencies) 

Food  and  Drug  Administration 

Customs  Duties  and  Inspection 

Customs  Service 

Food  Additives 
Food  and  Drug  Administration 

Foreign  Officials 

State  Department 

Marlceting  Agreements 

Agricultural  Marketing  Service 

Organization  and  Functions  (Government  Agencies) 

Animal  and  Plant  Health  Inspection  Service 

Military  Personnel 
Defense  Department 

Quarantine 

Animal  and  Tiant  Health  Inspection  Service 

Reporting  and  Recordlceeping  Requirements 
National  Oceanic  and  Atmospheric  Adminisb^tion 

Small  Business 

Small  Business  Administration 

Surface  Mining 

Surface  Mining  Reclamation  and  Enforcement  Office 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  ArchivM  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Cai. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 


The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents-  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  ate  This  PubUcatioii:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 


WHAT: 


WHY:  ■ 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


ATLANTA,  GA 

WHEN:  Nov.  21;  at  1  pm. 

Nov.  22;  at  9  am.  (identical  session) 

WHERE:  Room  LP-7, 

Richard  B.  Russell  Federal  Building, 
75  Spring  Street,  SW..  Atlanta,  GA. 

RESERVATIONS:  Deborah  Hogan. 

Atlanta  Federal  Information  Center. 
Before  Nov.  12:  404-221-2170 

On  or  after  Nov.  12:  404-331-2170 

PHILAOELPHL\,  PA 


WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10 

William  J.  Green.  Jr..  Federal  Building. 

600  Arch  Street.  Philadelphia.  PA. 

Laura  Lewis. 

Philadelphia  Federal  Information  Center, 

215-597-1709 
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'  The  President 

PROCLAMATIONS 
47201     Diabetes  Month,  National  (Proc.  5408) 
47203     Women  Veterans  Recognition  Week,  National 

[Proc.  5409) 

Executive  Agencies 
Agricultural  Marketing  Service 

PROPOSED  RULES 

47226    Potatoes  grown  in  Idaho  and  Oregon 

Agriculture  Department 

See  Agricultnral  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Commodity  Credit 
Corporation;  Forest  Service. 

Air  Force  DefMrtment 

NOTICES 

Environmental  statements;  availability,  etc.: 

47246  Military  Housing  Project,  San  Pedro,  CA 

Animal  and  Plant  HeaKli  inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal 

products  (quarantine): 
47346        Pseudorabies 

Organization,  functions,  and  authority  delegations: 
47205        Information  Systems  and  Communicati(His 
Division 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
47292        Portland  Cement  Association 
47292        Pump  Research  and  Development  Committee  - 

Army  Department 

Nonces 

Meetings: 

47247  Science  Board 

Arts  and  Humanities,  NaUonai  Foundation 

See  National  Foundation  on  Arts  and  Humanities 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 

NOTICES 

47245     Procurement  list.  1986;  additions  and  deletions  (2 

documents) 
47245    ,  Procurement  list,  1986;  additions  and  deletions; 

corrections 

Coast  Guard 

PROPOSED  RULES 

Subdivision  and  stability: 
47236        Damage  stability  and  flooding  protection  for 
Great  Lakes  vessels;  correction 


Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 


Commodity  Credtt  Corporation 

NOTICES 

Loan  and  purchase  programs: 
47239        Peanuts  price  siqqMrt  levels 

Customs  Service 

RULES 

Merchandise,  special  classes: 
47206        Obscene  articles 


Defense  Department 

See  also  Air  Force  Department;  Army  Department. 

RULES 

Personnel: 
State  tax  withholding  bom  retired  pay  of 
uniformed  Service  members 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under 

OMB  review 
Meetings: 

Science  Board  task  forces  (2  documents) 

Wage  Committee 


47219 


47247 


47246 
47246 


47247 


47293 
47292 
47292 


47250 


47251 
47252 
47254 
47253 


47246 


47330 


Delaware  River  Basin  Commission 
Nonccs        / 

Hearings 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc: 
Ciba-Geigy  Corp. 

EJ.  DuPont  De  Nemours  &  Co.,  Inc. 
Penick  Corp. 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 

Natural  Gas  Pipeline  Co.  of  America 
Powerplant  and  industrial  fuel  use.  prohibition 
orders,  exemption  requests,  eta: 

Basic  American  Foods 

Occidental  Chemical  Corp. 

OLS  Energy-Chino 

Smith  Cogeneration,  Ina 

Education  Department 

NOTICES 

A^ncy  information  collection  activities  undn 
OMB  review 

Employment  Standards  AdminMratton 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisions, 
modiHcatirais.  and  superaedeas  decisions  (CA,  LA, 
LA,  MO,  NY,  TX) 

Energy  Department 

See  also  Economic  Regulatory  Admimstration; 
Federal  Energy  Regulatory  Commission. 
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NOTICES 

Atomic  energy  agreements:  subsequent 

arrangements: 
47249        European  Atomic  Energy  Community  and 

Switzerland 
47249        Japan  and  European  Atomic  Energy  Community 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 

47234  Illinois 

47235  Pennsylvania 
Hazardous  waste: 

47236  Treatment,  storage,  and  disposal  facilities; 
liability  insurance  coverage  requirements 

NOTICES 

Environmental  statements:  availability,  eta: 

47268  Agency  statements:  comment  availability 

47269  Agency  statements;  weekly  receipts 

47270  Cruz  Bay.  St.  John,  VI 
Water  pollution  control: 

47267        Disposal  site  determinations:  Bayou  aux  Carpes 
swamp,  LA 

Equal  Empioyment  Opportunity  Commission 

NOTICES 

47325     Meetings:  Sunshine  Act  {2  documents) 
Federal  Aviation  Administration 

NOTICES  . 
47318     Exemption  petitions;  summary  and  disposition 

Federal  Communications  Commission 

NOTICES 

47271  Agency  information  collection  activities  under 
OMB  review 

Federal  Deposit  Insurance  Corporation 

NOTICES 

47325     Meetings:  Sunshine  Act 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Arizona  Public  Service  Co.  et  al. 

Iowa  Southern  Utilities  Co.  et  al. 
Hearings,  etc.: 

Anadarko  Production  Co. 

Cheney  Energy  Corp. 

Energy  Consultants,  Inc. 

Louisiana  Land  &  Exploration  Co.,  et  al. 

PNG  Energy  Co. 

Pennzoil  Producing  Co..  et  al. 

Portland  General  Electric  Co.  (2  documents) 

Sun  Exploration  &  Production  Co. 

Transwestem  Pipeline  Co. 

Union  Oil  Co.  of  California  et  al. 
Natural  gas  certificate  filings: 

Algonquin  Gas  Transmission  Co.  et  al. 


47255 
47260 

47259 
47260 
47260 
47261 
47261 
47262 
47258 
47262 
47258 
47259 

47263 


47325, 
47326 

47271 


Federal  Home  Loan  Mortgage  Corporation 

NOTICES 
47326     Meetings;  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 
47326     Meetings;  Sunshine  Act  (2  documents) 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
47319        Richmond.  Fredericksburg.  &  Potomac  Railroad 

Co. 
47319        Seaboard  System  Railroad 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

47271  Banca  Commerciale  Italiana  et  al. 

47272  BJS.  Inc..  et  al. 

47272        First  Regional  Bancorp.  Inc..  et  al. 

47272  FWB  Bancorporation  et  al. 

47273  Manufacturers  Hanover  Corp. 

47274  Wells  Fargo  &  Co. 
47326  Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 

NOTICES 

47280     Endangered  and  threatened  species  permit 
applications 


Food  and  Drug  Administration 

RULES 

Food  additives: 

Adhesive  coatings  and  components,  and  paper 

and  paperboard  components;  styrene/acrylate- 

based  copolymers 

Adjuvants,  production  aids,  and  sanitizers: 

hydrogen  peroxide  for  sterilizing  food-contact 

surfaces  prepared  from  polycarbonate  resins 

Adjuvants,  production  aids,  and  sanitizers; 

polyvinyl  chloride  and  vinyl  chloride  copolymers: 

correction 

Paper  and  paperboard  components:  styrene 

copolymers 

Polymers:  poly(oxy-/7-phenylenesulfonyl-p- 

phenylene)  resins 
Human  drugs: 

Antibiotic  drugs;  updating  and  technical  changes 
Organization  and  authority  delegations: 

New  drug  applications 

NOTICES 

Medical  devices;  premarket  approval: 
Cardiac  pacemakers,  Inc. 
Johnson  &  Johnson  Products.  Inc. 


47208 

47211 

47212 

47209 
47210 

47212 
47207 


47276 
47277 


47242 


Federal  Home  Loan  Bank  Board 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 

Receiver  appointments: 
Lewis  Federal  Savings  &  Loan  Association 


Forest  Service 

NOTICES 

Meetings: 
Okanogan  National  Forest  Grazing  Advisory 
Board 


General  Services  Administration 

NOTICES 

47275     Agency  information  collection  activities  under 
OMB  review  (2  documents) 
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Federal  Acquisition  Regulation  (FAKJ: 
47247        Agency  information  collection  activities  under 
OMB  review 

Health  and  Human  Servicas  Department 

See  also  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Human 
Development  Services  Office;  Public  Health 
Service. 
NOTICES 

47276  Agency  information  collection  activities  under 
OMB  review 

Health  Care  Hnancing  Administration 

NOTICES 

Medicaid;  State  plan  amendments,  reconsideration; 
hearings: 

47277  Georgia 
Medicare: 

47278  Hospice  payment  cap 

Historic  Preservation,  Advisory  Council 

NOTICES 

Programmatic  memorandums  of  agreement: 
47239        California-Oregon  transmission  project 

Human  Development  Services  Office       * 

NOTICES 

Grants,  availability,  etc.: 

47279  Social  services  block  grant  program;  Federal 
allotments  to  States 

Immigration  and  Naturalization  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
47205        Field  officers;  powers  and  duties;  issuance  of 
1 1      subpoenas;  correction 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 
Management  Bureau;  Minerals  Management 
Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

RULES 

Hearings  and  appeals  procedures: 
47222         Surface  coal  mining;  petitions  for  award  of  costs 
and  expenses 

PROPOSED  RULES 

Hearings  and  appeals  procedures: 
47237         Surf'ace  coal  mining;  timely  filing  and  penalty 
payment  requirements 

Internal  Revenue  Service 

NOTICES 

Organization,  Junctions,  and  authority  delegations: 
47323        District  Counsel  Sub-office,  Las  Vegas,  NV 


International  Trade  Administration 

NOTICES 

Meetings: 

Automated  Manufacturing  Equipment  Technical 

Advisory  Committee  et  al. 
Scientific  articles;  duty  free  entry: 

University  of  New  Mexico  et  al. 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Iron  construction  castings  from  Brazil,  Canada, 
India,  and  China 


47242 


47243 


47287 


47224 


47288 


47288 

47288 
27289 
47288 


47290 
47289 
47290 
27291 
47289 
27290 
47291 
47291 


47283 

47281 
47283 


47281 

47283 

47282 
47284 

47284 
47284 

47284. 
47285 

47285 
47282 


Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Fees  for  licensing  and  related  services; 
clarification 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 
Railroad  operation,  acquisition,  construction,  et&: 

Dakota  Rail,  Inc. 
Railroad  sevices  abandonment: 

Chicago  &  North  Western  Transportation  Co. 

Sand  Springs  Railway  Co. 

Seaboard  System  Railroad,  Inc. 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 
Administration;  Immigration  and  Naturalization 
Service. 

NOTICES 

Pollution  control;  consent  judgments: 
A.J.  MacKay  Co.  et  al. 
Data  General  Corp.  et  al. 
Georgia-Pacific  Corp. 
Keimecott  Corp. 

Kewaunee  Scientific  Equipment  Corp. 
Uke  Worth,  FL 

Rouge  Steel  Co.  and  Ford  Motor  Co. 
SCA  Chemical  Services,  Inc. 

Labor  Department 

See  Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration;  Pension  and 
Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 
Airport  leases: 

Nevada 
Coal  leases,  exploration  licenses,  etc.: 

Colorado 

Wyoming 
Environmental  statements/resource  management 
plans;  availability,  etc.: 

South  Dakota  Resource  Area,  SD 
Exchange  of  lands: 

Idaho 
Meetings: 

Rawlins  District  Advisory  Coimcil 

Shoshone  District  Grazing  Advisory  Board 
Sale  of  public  lands: 

Alabama 

California;  correction 
Survey  plat  filings: 

California  (2  documents) 

Withdrawal  and  reservation  of  lands: 
New  Mexico 
Wyoming 


Management  and  Budget  Office 

NOTICES 

47340     Budget  rescissions  and  deferrals 


VI 
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47326 


47320 


47293 
47293 


47285 
47286 
47286 


47247 


Marine  Mammal  Commission 

NOTICCS 

Meetings:  Sunshine  Act 
Maritime  Administration 

NOTICES 

Applications,  etc.: 
Lykes  Bros.  Steamship  Co..  In& 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
K&M  Coal  Co. 
National  Mines  Corp. 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf:  development  operations 
coordination: 

Diamond  Shamrock  Exploration  Co. 

Howell  Petroleum  Corp. 

Tenneco  Oil  Exploration  &  Production  Co. 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under 

OMB  review 


National  Council  on  ttie  Handicapped 

NOTICES 
47327     Meetings;  Sunshine  Act 


47305 


47306 
47307 
47305 


47225 


47243 


47307 
47308 
47308 

47308 


47308 


National  Foundation  on  Arts  and  Humanities 

NOTICES 

Agency  information  collection  activities  imder 

OMB  review 

Meetings: 

Humanities  Panel 

Inter-Arts  Advisory  Panel 

Museum  Advisory  Panel 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Reporting  and  recordkeeping  requirements; 
technical  amendment 
NOTICES 
Meetings: 
North  Pacific  Fishery  Management  Council 

National  Science  Foundation 

NOTICES 

Meetings: 
Computer  Research  Advisory  Committee 
Geography  &  Regional  Science  Advisory  Panel 
Policy  Research  and  Analysis  and  Science 
Resources  Studies  Advisory  Committee 
Social/Cultural  Anthropology  Advisory  Panel 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
American  Can  Co. 


Occupational  Safety  and  Health  Administration 

NOTICES 

Grants;  availability,  etc.: 
47294         New  directions  training  and  education 


State  plans;  standards  approval,  etc.: 

47297  Puerto  Rico 

47298  Virgin  Islands 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings: 
47311         Mainstem  Passage  Advisqry  Committee 
47311        Production  Planning  Advisory  Committee 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

47299  Adron.  Cechettini  ft  Associates,  Inc..  et  al. 
47303        Shirk.  Work.  Robinson  &  Williams,  et  al. 

Postal  Service 

NOTICES 
47311     Privacy  Act;  systems  of  records 

Pul>iic  Health  Service 

ItOTICES 

Medical  technology  scientific  evaluations: 

47279  End-stage  renal  disease,  clinical  management  of 
patients  undergoing  dialysis 

Meetings: 

47280  National  Toxicology  Program;  Scientific 
Counselors  Board 

Meetings;  advisory  committees: 
47280        December 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
47320,       Applications;  exemptions,  renewals,  etc.  (2 
47321         documents) 

47321  Inconsistency  rulings,  etc.;  New  York  City,  NY 
Pipeline  safety;  waiver  petitions: 

47322  Transcontinental  Gas  Pipeline  Co. 

Small  Business  Administration 

PROf>OSE0  RULES 

Business  loan  policy: 
47227         Interest  rates 
NOTICES 

Applications,  etc.: 

47316  Princeton  Finance  Co. 
Disaster  loan  areas: 

47317  Louisiana 
47317         Puerto  Rico 

Meetings;  regional  advisory  councils: 
47317         Alabama 

State  Department 

RULES 

47214  Foreign  missions  and  personnel;  compulsory 
liability  insurance 

NOTICES 

Meetings: 
47317        Soviet  and  Eastern  European  Studies  Advisory 
Committee 

Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission: 

47215  Colorado 
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47219        Kansas 
4721t        Missouri 

PROPOSED  RULES 

Permanent  program  submission: 

47229  Indiana 

47230  Pennsylvania 
47231,   Texas  (2  documents) 
47232 

47233    Utah 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
47244        Macau 
47244        Pakistan 


Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Railroad  Administration;  Maritime 
Administration;  Research  and  Special  Programs 
Administration. 

Treasury  Department 

See  Customs  Service;  Internal  Revenue  Service. 


Veterans  Administration 

NOTICES 

Meetings: 
47323        Educational  Allowances  Station  Committee 

Senior  Executive  Service: 
47323        Performance  Review  Board;  membership 


Separate  Parts  in  Ttiis  Issue 

Part  II 

47330     Department  of  Labor,  Employment  Standards 
Administration,  Wage  and  Hour  Division 

I       Part  III 
47340     Office  of  Management  and  Budget 

I        Part  IV 

47346     Department  of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Federal  Register 

Vol.  50,  No.  221 

Friday,  November  IS,  1985 


Title  3— 

The  President 


Presidential  Documents 


Prodamatioii  5408  of  November  13,  1985 
National  Diabetes  Month,  1985 


B]^  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  an  estimated'SOO.OOO  more  Americans  are  told  by  their  physicians 
that  they  have  diabetes.  This  chronic  disease  interferes  with  the  body's  ability 
to  derive  energy  from  glucose,  a  type  of  sugar  and  an  important  product  of 
digested  food.  When  diabetes  strikes  children,  it  is  in  a  form  that  can  soon  be 
fatal  without  daily  injections  of  the  life-saving  hormone  insulin.  Most  people 
with  diabetes  have  another  form  of  the  disease  that  begins  in  adulthood  and 
that,  over  the  years,  can  insidiously  and  progressively  damage  the  heart,  eyes, 
kidneys,  and  nervous  system. 

The  acute  illness  and  long-term  complications  of  diabetes  cost  the  country  an 
estimated  $14  billion  each  year  in  medical  outlays,  disability  payments,  and 
loss  of  income.  Individuals  and  families  suffer  an  inestimable  drain  on  their 
emotional  and  economic  resources  in  coping  with  this  disease. 

Hope  for  the  future  lies  in  reseeirch.  In  recent  years,  scientists  have  laid  the 
groundwork  for  an  eventual  cure  for  diabetes.  Basic  research  has  provided  the 
tools  with  which  scientists  are  describing  the  genetic,  immunologic  and 
biochemical  mechanisms  that  imderlie  diabetes.  Through  research,  we  now 
know  that  diabetes  has  multiple  causes,  and  scientists  are  developing  the 
means  to  understand  and  correct  these  defects  in  ways  specific  to  each  cause. 
Research  is  also  clarifying  how  best  to  treat  diabetes.  This  research,  along 
with  efforts  to  transmit  the  most  up-to-the-minute  knowledge  to  health  practi- 
tioners and  to  individuals  who  might  be  affected  by  diabetes,  is  helping  to 
preserve  the  health  of  its  potential  victims. 

Only  through  the  continued  commitment  and  cooperation  of  the  Federal 
government,  the  scientific  commimity,  and  the  private  agencies  and  citizens 
dedicated  to  the  fight  against  diabetes  can  progress  continue. 

To  increase  public  awareness  of  diabetes  and  to  emphasize  the  need  for 
continued  research  and  educational  efforts  aimed  at  controlling  and  one  day 
cming  this  disease,  the  Congress,  by  Senate  Joint  Resolution  145,  has  designat- 
ed the  month  of  November  1985  as  "National  Diabetes  Month"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
month. 

NOW.  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  November  1985  as  National 
Diabetes  Month.  I  call  upon  all  government  agencies  and  the  people  of  the 
United  States  to  observe  this  month  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Presidential  Documents 


Proclamation  5409  of  November  13,  1965 

National  Women  Veterans  Recognition  Week,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  Americans  are  justly  indebted  to  all  who  have  served  in  uniform  in  the 
cause  of  our  national  defense.  It  is  an  honor  for  me  to  invite  special  attention 
to  the  unique  contributions  made  to  that  cause  by  women  veterans. 

Throughout  our  Nation's  history,  American  women  have  answered  duty's  call, 
even  when  that  call  exacted  a  great  price.  Many  women  have  become 
casualties  in  their  coimtry's  service,  and  countless  more  have  sugared  family 
disruptions  and  dislocations  caused  by  commitments  to  the  armed  services. 

The  nearly  1.2  million  women  veterans  living  in  the  United  States  today  have 
contributed  immeasurably  to  restoring  and  maintaining  the  peace.  Their  per- 
formance in  a  wide  range  of  demanding  specialties  in  all  branches  of  service 
has  been  in  the  proudest  traditions  of  our  Armed  Forces,  and  it  is  altogether 
fitting  that  we  as  a  Nation  pause  to  express  our  appreciation. 

The  Congress,  by  Senate  Joint  Resolution  47,  has  designated  the  week  begin- 
ning November  10,  1985,  as  "National  Women  Veterans  Recognition  Week" 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  that  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  November  10,  1985,  as 
National  Women  Veterans  Recognition  Week.  I  call  upon  the  American 
people,  the  Federal  government,  and  State  and  local  governments  to  celebrate 
this  week  with  appropriate  observances. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 


The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  371 
(Doclctt  No.  85-407] 

Organization,  Functions,  and 
Delegations  of  Authority 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  This  document  revises  the 
statement  of  organization,  functions, 
and  delegation  of  authority  of  the 
Animal  and  Plant  Health  Inspection 
Servfce  (APHIS)  by  making  minor 
changes  in  the  organizational  structure 
under  the  Deputy  Administrator  for 
Management  and  Budget.  The 
organizational  title  of  the  Automated 
Data  Systems  Staff  is  changed  to  the 
Information  Systems  and 
Communications  Division.  The  changed 
title  is  more  representative  of  the 
functions  performed  in  this  Division. 
EFFECTIVE  DATE:  November  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Frey,  Classification, 
Employment,  and  Executive  Resources 
Program,  Human  Resources  Division, 
Animal  and  Plant  Health  Inspection 
Service.  6505  Belcrest  Road,  Room  221, 
Federal  Building,  Hyattsville,  Maryland, 
20782,  (301)  436-6466. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  document  is  to  record 
minor  changes  in  the  management 
structure  under  the  Deputy 
Administrator  for  Management  and 
Budget.  The  name  of  the  Automated 
Data  Systems  Staff  is  changed  to  that  of 
Information  Systems  and 
Commimications  Division.  This  change 
will  more  closely  portray  the  functions 
actually  performed  by  the  Division  and 
the  new  identification  is  comparable  to 
the  names  used  by  other  organizations 
within  the  Department  of  Agriculture 


with  similar  functions.  The  basic 
functions  of  the  Division  remain 
imchanged. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comiment  are  not  required  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  E.0. 12291.  Finally,  this 
action  is  not  a  rule  as  defined  by  Pub.  L 
95-354,  the  Regulatory  Flexibility  Act, 
and  thus  is  exempt  from  the  provisions 
of  that  Act.     . 

List  of  Subjects  in  7  CFR  Part  371 

Authority  delegations  (Government 
agencies),  Organizations  and  functions 
(Government  agencies). 

PART  371— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

Accordingly.  7  CFR  Part  371  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  371 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  ^ 

§§371.5  and  371.6    [Amended] 

2.  7  CFR  Part  371  is  amended  by 
removing  the  words  "Automated  Data 
Systems  Staff  and  inserting  in  their 
place,  the  words  "Information  Systems 
and  Communications  Division"  in  the 
introductory  paragraph  and  paragraph 
(d)  of  §  371.5  and  in  paragraph  (d)  of 

§  371.6. 

Done  in  Washington,  D.C..  on  November  1. 
1985. 

)ame8  W.  Glosser. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc.  85-27221  Filed  11-14-85;  8:45  am], 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  287 

Field  Officers;  Powers  and  Duties 

AOENCV:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Final  rule;  Correction. 

summary:  The  Immigration  and 
Naturalization  Service  is  correcting  an 
error  in  the  listing  of  categories  of 
Service  officials  who  may  issue 
subpoenas  as  published  on  July  24, 1985 
at  50  FR  30133. 

FOR  FURTHER  INFORMATION  CONTACT:       , 

Loretta  J.  Shogren,  Director,  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425 1  Street. 
NW..  Washington.  DC  20536.  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  85-17589  dated  July  24. 1985  on 
page  30133.  the  Service  published  a  final 
rule  setting  forth  procedures  for  the 
issuance  of  subpoenas  in  connection 
with  criminal  and  civil  investigations 
and  other  immigration  proceedings.  In 
the  listing  of  those  categories  of  Service 
officials  authorized  to  issue  subpoenas, 
the  category  of  assistant  district  director 
for  investigations  was  erroneously 
omitted.  This  omission  should  have  been 
included  in  §  287.4  (a)(1)  and  (c)  and 
these  paragraphs  are  being  corrected  as 
follows: 

1.  Section  287.4(a)(1)  is  corrected  by 
inserting  "Assistant  District  Director. 
Investigations"  after  Patrol  Agents  in 
Charge. 

2.  Section  287.4(c)  is  corrected  by 
inserting  "Assistant  District  Director. 
Investigations"  after  Officer-in-Charge. 

Dated:  November  7, 1985. 
Raymond  M.  Kisor, 

Associate  Commissioner,  Enforcement, 
Immigration  and  Naturalization  Service. 

[FR  Doc.  85-27280  Filed  11-14-85;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servics 

19  CFR  Part  12 
tJJD.  SS-ISS] 

Customs  Regulations  Amendment 
Relating  to  Referral  of  Seizures  of 
Imported  OlMcene  Articles 

AQENCV:  Customs  Service.  Treasmy. 
ACTKHi:  Final  rule. 

SUMMAJIy:  This  document  amends  the 
Customs  Regulations  relating  to  the 
referral  to  the  U.S.  Attorney  of  cases 
involving  the  seizure  of  imported 
obscene  articles  pursuant  to  19  U.S.C. 
1305(a).  The  amendment  requires  that 
these  cases  be  referred  to  the  U.S. 
Attorney  for  possible  institution  of 
condemnation  proceedings  within  4 
days,  but  in  no  event  more  than  14  days, 
after  the  date  of  Customs  initial 
examination,  and  that  the  referral  be 
initiated  simultaneously  with  the 
mailing  to  the  importer  of  the  seizure 
notice  and  the  form  for  assent  to 
forfeiture  of  the  articles.  Under  the 
existing  regulation,  die  referral  to  the 
U.S.  Attorney  is  not  required  until  the 
importer  declines  to  complete  the  assent 
to  forfeiture  form  or  fails  to  submit, 
within  30  days  of  notification  of  his 
privilege  to  do  so,  a  petition  for 
remission  of  the  forfeiture  and 
permission  to  export  the  seized  articles. 
The  change  is  necessary  to  conform  the 
regulation  to  a  Supreme  Court  decision 
that  in  order  for  seizures  of  obscene 
articles  under  19  U.S.C.  1305(a)  to  be 
considered  constitutional,  the  complaint 
for  condemnation  must  be  filed  in  the 
district  court  within  14  days  after  the 
initial  seizure. 

EFFECTIVE  DATE:  November  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Legal  Aspects:  Ellen  McClain,  Office  of 
the  Chief  Counsel.  (202-566-2482). 
Operational  Aspects:  Linda  Mays,  Duty 
Assessment  Division,  (202-535-4142), 
U.S.  Customs  Service.  1301  Constitution 
Avenue.  NW..  Washington,  D.C.  20229. 
SUPPIEMENTARY  INFORMATION: 
Background 

Pursuant  to  section  305(a),  Tariff  Act 
of  1930  (19  U.S.C.  1305(a)),  all  persons 
are  prohibited  from  importing  into  the 
U.S.  from  any  foreign  country  ".  .  .  any 
obscene  booklet,  pamphlet,  paper, 
writing,  advertisement,  circular,  print, 
picture,  drawing,  or  other 
representation,  figure,  or  image  on  or  of 
paper  or  other  material.  .  .  ."  Section 
1305(a)  further  provides  that  upon  the 
appearance  of  any  such  book  or  matter 
at  any  Customs  office,  it  shall  be  seized 


and  held  by  the  appropriate  Customs 
officer  to  await  the  judgment  of  the 
district  court.  Upon  seizure  of  the 
article,  the  Customs  officer  transmits 
information  to  the  U.S.  Attorney  for  the 
institution  of  proceedings  in  the  district 
court  for  the  forfeiture,  confiscation,  and 
destruction  of  the  article.  If  adjudged  to 
be  obscene,  the  article  may  be 
destroyed. 

Section  12.40.  Customs  Regulations  (19 
CFR  12.40).  provides  for  the  seizure  of 
articles  or  matter  prohibited  entry  by  19 
U.S.C.  1305(a).  If  these  articles  are  of 
small  value  and  no  criminal  intent  is 
apparent,  a  blank  assent  to  forfeiture. 
Customs  Form  4607.  is  sent  to  the 
importer  with  the  notice  of  seizure.  If  the 
recipient  completes  and  returns  the  form 
to  Customs,  the  articles  are  destroyed  if 
they  are  not  needed  for  official  use. 
However,  it  the  importer  declines  to 
complete  the  assent  to  forfeiture  form 
and  fails  to  submit,  within  30  days  after 
being  notified  of  his  privilege  to  do  so.  a 
petition  under  section  618,  Tariff  Act  of 
1930  (19  U.S.C.  1618).  for  die  remission 
of  the  forfeiture  and  permission  to 
export  the  seized  articles,  information 
concerning  the  seizure  is  submitted  to 
the  U.S.  Attorney  for  the  institution  of 
condemnation  proceedings,  pursuant  to 
19  U.S.C.  1305(a). 

The  Supreme  Court,  in  its  decision  in 
United  States  v.  Thirty-Seven  (37) 
Photographs,  402  U.S.  363  (1971).  held 
dial  19  U.S.C.  1305(a)  required  intervals 
of  no  more  than  14  days  from  seizure  of 
the  articles  to  the  institution  of  judicial 
proceedings  for  their  forfeiture,  and  no 
longer  dian  60  days  from  the  filing  of  the 
action  to  final  decision  in  the  district 
court,  in  order  for  the  seizure  to  be 
deemed  constitutional.  However,  no 
seizure  would  be  invalidated  for  delay 
where  the  claimant  is  responsible  for 
extending  either  administrative  action 
or  judicial  determination  beyond  the 
allowable  time  limits  or  where 
administrative  or  judicial  proceedings 
are  postponed  pending  the  consideration 
of  constitutional  issues  appropriate  only 
for  a  three-judge  court. 

Subsequent  to  the  above  decision, 
Customs  issued  instructions  to  its  field 
offices  by  Circular  RES-11-RM.  dated 
May  14. 1971,  requiring  that  seizures  of 
imported  obscene  materials  made  under 
19  U.S.C.  1305(a)  be  referred  to  the  U.S. 
Attorney,  for  the  institution  of  forfeiture 
proceedings,  not  later  than  the  fourth 
day,  excluding  intervening  Saturdays. 
Sundays,  and  holidays,  after  the  date  on 
which  the  formal  Customs  seizure 
occurred,  unless  a  timely  referral  is 
excepted  because  of  a  delay  caused  by 
the  importer  or  anyone  acting  in  his 
behalf.  Recognizing  that  there  might  be 


undue  delay  between  initial 
examination  of  the  article  and  its  formal 
seizure.  Customs  later  modified  these 
instructions  in  Circular  RES-11-RM. 
XMAI-11-RM.  dated  October  1. 1971.  to 
require  obscenity  seizures  to  be  referred 
to  the  U.S.  Attorney  not  later  than  the 
fourth  day.  excluding  intervening 
weekend  days  and  holidays,  after  the 
date  on  which  the  import  shipment, 
baggage,  or  mail  was  initially  examined 
or  inspected  by  Customs,  rather  than  the 
date  of  formal  seizure.  Also,  mindful  of 
the  inconsistent  language  in  §  12.40(e), 
Customs  Regulations,  allowing  for 
referrals  to  the  U.S.  Attorney  when  an 
executed  assent  to  forfeiture  form  has 
not  been  received  from  the  addressee, 
within  30  days  from  notification  to  him 
of  his  right  to  file  a  petition  for  relief. 
Customs  made  a  clarification  of  this 
issue  in  the  modification.  The 
clarification  required  referral  within  the 
4-day  period  after  initial  examination  or 
inspection,  even  if  an  executed  assent  to 
forfeiture  form  had  not  been  received, 
thus  superseding  the  referral  procedures 
set  forth  in  9  12.40(e). 

To  ensure  that  no  seizure  is 
subsequently  held  to  be  unconstitutional 
because  of  delay  on  the  part  of  Customs, 
and  to  conform  the  regulations  to  the 
Court's  decision  in  the  Thirty-Seven  (37) 
Photographs  case  and  current  Customs 
procedures;  we  are  amending  $  12.40(e). 
to  require  all  obscenity  seizures  under 
19  U.S.C.  1305(a)  to  be  referred  to  the 
U.S.  Attorney,  for  possible  institution  of 
condemnation  proceedings,  within  4 
days,  but  in  no  event  more  than  14  days, 
after  the  date  of  Customs  initial 
examination.  The  referral  to  the  U.S. 
Attorney  would  be  initiated 
simultaneously  with  the  mailing  of  the 
seizure  notice  and  the  assent  to 
forfeiture  form. 

The  above  case  does  not  affect  child 
pornography  seizures  made  under  18 
U.S.C.  2253  and  2254,  the  civil  and 
criminal  forfeiture  provisions  of  the 
Child  Protection  Act  of  1984  (Pub.  L  98- 
292.  as  amended).  That  act,  which 
incorporates  Customs  seizure  and 
forfeiture  law  by  reference,  18  U.S.C. 
2253,  2254,  was  amended  in  1984  to 
define  sexual  exploitation  of  children 
without  reference  to  "obscenity"  with 
the  express  purpose  of  avoiding  conflict 
with  the  First  Amendment.  See  H.R. 
Rep.  536.  98th  Cong..  2d  Sess.  (1983).  See 
also  New  York  v.  Ferber.  458  U.S.  747 
(1982).  Therefore,  the  general  Customs 
seizure  and  forfeiture  laws  apply  to  such 
seizure  rather  than  diose  at  19  U.S.C. 
1305. 
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InappUcability  of  Public  Notice  and 
Delayed  Effecdve  Date  Piovisioiis 

Inasmuch  as  this  amendment  merely 
conforms  the  regulations  to  existing  law, 
pursuant  to  5  U.S.C.  553(b)(B),  notice 
and  public  procedure  thereon  are 
unnecessary,  and  pursuant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required. 

Execudve  Order  12291 

Because  this  document  will  not  result 
in  a  "major  rule"  as  defined  by  E.O. 
12291,  the  regulatory  analysis  and 
review  prescribed  by  the  E.O.  is  not 
required. 

Regulatory  Flexibility  Act 

This  document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  602  et  seq.)  That  Act  does 
not  apply  to  any  regulation,  such  as  this, 
for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.]  or  any  other  statute. 

Drafting  Infoimation 

The  principal  author  of  this  docimient 
was  Susan  Terranova,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspection. 
Immoral  articles.  Pornography. 

Amendment  to  the  Regulations 

Part  12,  Customs  Regulations  (19  CFR 
Part  12).  is  amended  as  set  forth  below. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
Part  12  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(Gen.  Hdnote  11,  Tariff  Schedules  of  the 
United  States),  1624;  section  12.40  also  issued 
under  19  U.S.C.  1305. 

2.  Section  12.40  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  12.40    Seizures;  disposition  of  seized 
articles;  reports  to  United  States  Attorney. 

***** 

(e)  All  cases  in  which  articles  have 
been  seized  pursuant  to  19  U.S.C. 
1305(a)  should  be  referred  to  the  U.S. 
Attorney,  for  possible  institution  of 
condemnation  proceedings,  within  4 
days,  but  in  no  event  more  than  14  days, 
after  the  date  of  Customs  initial 
examination.  The  referral  to  the  U.S. 
Attorney  should  be  initiated 
simultaneously  with  the  mailing  to  the 


importer  of  the  seizure  notice  and  the 
assent  to  forfeiture  form.  If  the  importer 
declines  to  execute  an  assent  to 
forfeiture  of  the  articles  other  than  those 
mentioned  in  paragraph  (a)  of  this 
section  and  fails  to  submit,  within  30 
days  after  being  notified  of  his  privilege 
to  do  so,  a  petition  under  section  618, 
Tariff  Act  of  1930  (19  U.S.C.  1618),  for 
remission  of  the  forfeiture  and 
permission  to  export  the  seized  articles, 
then  the  U.S.  Attorney,  who  has  already 
received  information  concerning  the 
seizure  pursuant  to  this  paragraph,  may 
proceed  with  the  condemnation  action. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  September  12, 1985. 
Edward  T.  Stevenson, 
Acting  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  8&-27036  Filed  11-14-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  New  Drug  Applications 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regtilations  for  delegations  of  authority 
regarding  the  approval  of  new  drug 
applications  (NDA's).  This  amendment 
will  also  delegate  additional  authorities 
to  officials  with  regard  to  approval  of 
supplemental  applications  to  approved 
new  drug  applications. 
EFFECnVE  date:  November  15. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  M.  Moncavage,  Office  of 
Management  and  Operations  (HFA- 
340),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301-443-4976. 

SUPPIf  MENTARY  INFORMATION:  FDA  is 
revising  S  5.80  Approval  of  new  drug 
applications  and  their  supplements  (21 
CFR  5.80)  to  delegate  additional 
authorities  to  officials  listed  under 
S  5.80(b)  (1)  and  (2),  with  regard  to 
approval  of  supplemental  applications 
to  approved  new  drug  applications  for 
drugs  for  human  use  and  new  drug 
applications  for  products  that  contain,  in 
the  same  or  different  dosage  form  or 
strength,  one  or  more  active 
ingredient(s)  identical  to,  or  differing 
only  in  a  salt  or  ester  portion  of,  the 
ingredient8(s)  of  an  approved  drug 


product  already  marketed  in  the  United 
States.  In  the  case  of  an  application  for 
a  product  with  more  than  one  active 
ingredient,  there  must  be  an  approved 
product  with  the  same  combination  of 
ingredients.  This  authorization  does  not 
include  applications  submitted  for  new 
molecular  entities  (new  chemical 
entities)  or  new  combinations.  This 
authorization  does  not  require  or  suggest 
tiiat  the  officials  listed  in  S  5.80(b)  (1) 
and  (2)  will  be,  in  all  cases,  the  officials 
to  take  final  action  on  applications  of 
the  types,  described  above,  to  which  the 
authorization  applies.  Such  applications 
may,  in  appropriate  circumstances, 
continue  to  be  acted  upon  by  those 
officials  who  are  so  authorized  in 
S  5.10(a)  and  the  introductory  text  and 
paragraph  (a)  of  S  5.80. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  titie  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Organization  and  function 
(Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  5  is  amended  as 
follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  autiiority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Autiiority:  Sec.  701(a),  52  Stat  1055  (21 
U.S.C.  371(a)):  21  CFR  5.10. 

2.  In  S  5.80  by  revising  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

'^S  5  JO    Approval  of  new  drug  applications 
and  ttieir  supplements. 

***** 

(b)  The  officials  listed  in  paragraph 
(b)  (1)  and  (2)  of  this  section,  for  drugs 
under  their  jurisdiction,  are  authorized 
to  perform  all  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
regard  to  approval  of  supplemental 
applications  to  approved  new  drug 
applications  for  drugs  for  human  use 
that  have  been  submitted  under  §  314.70 
of  this  chapter  and  new  drug 
applications  for  drug  products  that 
contain,  in  the  same  or  different  dosage 
form  or  strength,  one  or  more  active 
ingredient(s)  identical  to,  or  differing 
only  in  a  salt  or  ester  portion  of,  the 
ingredient(s)  of  an  approved  drug 
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product  a^ady  marketed  in  the  United 
States.  In  the  case  of  an  appUcation  for 
a  product  with  more  than  one  active 
ingredient,  there  must  an  an  approved 
product  with  the  same  combination  of 
active  ingredients.  This  authorization 
does  not  include  applications  submitted 
for  new  molecular  entities  (new 
chemical  entities]  or  new  combinations. 
The  applications  to  which  this 
authorization  applies  may,  in 
apprdpriate  circumstances,  continue  to 
be  acted  upon  by  the  o^icials  so 
authorized  in  S  5.10(a)  and  the 
introductory  text  and  paragraph  (a)  of 
this  section 
*        *        «        *        * 

Dated:  November  7. 1985. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  85-27317  Filed  11-14-85;  8:45  am) 

BILUNG  CODE  41M-01-«i 


21  CFR  Parts  175  and  176 
(Docket  No.  85F-0192] 

Indirect  Food  Additives:  Adhssives 
and  Components  of  Coatings;  Paper 
and  Papertward  Components 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  certain  styrene/acrylate- 
based  copolymers  as  components  of 
adhesives  and  coatings  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  S.C. 
Johnson  &  Son,  Inc. 
DATES:  Effective  November  15, 1985; 
objections  by  December  16, 1985. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Andrew  D.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  {HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  June  5, 1985  (40  FR  23767).  FDA 
announced  that  a  food  additive  petition 
(FAP  4B3763)  had  been  filed  by  S.C. 
Johnson  &  Son,  Inc..  Racine,  WI  53403, 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  styrene/acrylate-based 
copolymers  as  components  of  coatings, 
inks,  and  adhesives  intended  for  use  in 


contact  with  food.  During  its  review  of 
this  petition,  the  agency  and  the 
petitioner  agreed  that  the  use  of  the 
copolymer  in  ink  was  not  intended  for 
use  in  contact  with  food.  Therefore,  this 
use  has  been  deleted  from  this  petition. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  uses  are  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  $  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  hsted  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  Notice  of  Filing  for 
FAP  4B3763  (June  5, 1985;  50  FR  23767). 
No  new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  16, 1985, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  nimibered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 


seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

21  CFR  Part  176 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  Parts  175  and  176  are 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authorityi  Sees.  201(s).  409,  72  StaL  1784- 
1788  as  amended  (21  U.S.C  321(b),  348);  21 
CFR  5.10  and  5.61. 

2.  Part  175  is  amended  in 

S  175.105(c)(5)  by  revising  the  heading 
"Polymers:  Hemopolymers  and 
copolymers  of  the  following  monomers'* 
and  by  alphabetically  inserting  a  new 
item  under  it,  to  read  as  follows: 

fi17S.105    AdheshTM. 

***** 

(c)  •  *  • 
(5}*  •  * 

Subtano— 


Polymer*:  Homopotymari  and  oopolyfTMrt  of 

tha  foMowing  mono 
«  ■ 

M«lhy(  tlyrtno.. 


3.  In  5  175.300(b)(3)(xx)  by 
alphabetically  inserting  a  new  item,  to 
read  as  follows: 

S  175.300    Resinous  and  polymerte 
coattngs. 

***** 


(b)'  *  * 
(3)  *  •  • 

(xx)  *  •  ' 


Styrene  polymers  made  by  the 
polymerization  of  any  combination  of 
styrene  or  alpha  methyl  styrene  with 
acrylic  acid,  methacrylic  acid,  2-ethyl 
hexyl  acrylate,  methyl  methacrylate. 
and  butyl  acrylate.  The  styrene  and 
alpha  methyl  styrene,  individually,  may 
constitute  from  0  to  80  weight  percent  of 
the  polyitier.  The  other  monomers. 
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individually,  may  be  from  0  to  40  wei^t 
percent  of  the  polymer.  The  polymer 
number  average  molecular  weight  (MJ 
shall  be  at  least  2,000  (as  determined  by 
gel  permeation  chromatography).  The 
acid  number  of  the  polymer  shall  be  less 
than  ZSO.  The  monomer  content  shall  be 
less  than  0.5  percent.  The  polymers  are 
for  use  only  in  contact  with  food  of 
Types  IV-A.  V.  VII  in  table  1  of 
paragraph  (d)  of  this  section,  under  use 
conditions  E  through  G  in  table  2  of 
paragraph  (d).  and  with  food  of  Type 
VIII  without  use  temperature  restrictioa. 


4.  In  §  175.320{b){3)(i)  by 
alphabetically  inserting  a  new  item,  to 
read  as  follows: 

§  175.330    Resinous  and  polymeric 
coalinQefor  pdyotafln  flkns. 

*        «        «        «        * 

(b)  *  •  * 
{3)*p 

IMol 


(4  RMin*  aad  palynMrs: 


polyvnttrs  tfitttto  by 
ths  potyiiuiualiiwi  o(  any 
cotnbmalion  o(  styrene  or 


aciytc  acid, 
acid.  Z-ethyt  haxyt  acry- 
lals,  met^y1  methacrytete. 
and  butyl  acryMa.  Tha 
styraaa  and  alpha  masy 
styrena.  indivklually.  may 
oonaHMa  tram  0  lo  80 
weigtu  peioant  ol  tw  poty- 
mer  The  ottter  monomers. 
KKtvidudRy.  may  ba  from  0 
10  40  weight  peraant  ol 
the  polymer  The  potymer 
nufflbsr  average  molecular 
«al(M<MJahalbaM 
taaat  ZMOjudetarminad 

i:Noa»alBuiiM»»>-  0<a  aoM 
number  of  the  polymer 
shall  ba  laaa  than  SO  Ttw 
mooomar  content  atiaUba 
toaa  (wn  OS  I 


For  tna  only  in  eoiMel 
«H«h  toada  ol  Typaa 
IV-A.  V.  Md  VM  in 
table  1  o<|l7«170(O 
a<  0«a  chapiac  vndar 
use  conditions  E 
through  Q  in  table  2  ol 
1 178.170(0.  and  wOl 
foods  ol  Types  VMI 
and  IX  wWvxit  use 
lamparatiire  reatncton. 


PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPER80ARD  COMPONENTS 

5.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1764- 
1788  as  amended  (21  U.S.C.  321(8),  948):  21 
CFR  5.10,  5.61. 

&  Part  176  is  amended  in 
S  176.170(b)(2)  by  alphabetically 


inserting  a  new  item  in  the  list  of 
substances,  to  read  as  follows: 

S  17S.170   Components  of  paper  and 
I  ki  contact  wttti  aquaoin 


(b)*  * 
(2)*  * 


Liato* 


Styrena  polymara  mada  by 
the  polymerization  et  an/ 
combination  ol  styrans  or 
alpha  methyl  styrena  mntti 
acrylic  acid,  mathaciylic 
add,   2.atbyl  haxyl  acry- 


and  butyl  acrylala.  The 
slyrene  and  alpba  mattiyt 
slyrene,  itwjividuaMy.  may 
consbtuta  from  0  to  80 
waiQhl  paroani  of  Ina  po^ 
mar.  TTw  ottier  monomers. 
individuaRy,  may  ba  from  0 
to  40  «Mi^  peicani  ol 
the  potymer.  The  polytnar 
numtwr  average  molecular 
weight  (MJ  than  ba  at 
least  2.000  (as  determinad 
by  gel  permeation  diroma- 
tography).  The  acid 
number  ol  ttta  polymer 
shall  be  leaa  than  2S0. 
The  morxxnar  content 
ahal  be  laaa  Vian  0.5  par- 
car^ 


For  uaa  only  in  contact 
lalth  tooda  ol  Types 
IV-A,  V.  and  VH  m 
tablel  ol  paragraph 
(c)  ol  ttiis  section, 
under  uaa  condittona  E 
through  G  in  laMa  2  ol 
pwagraph  (c).  and  ivlth 
toods  ol  Typaa  V>l 
and  IX  without  uae 
lampai  atuia  reatncton. 


Dated:  November  5, 1985. 
Sanford  A.  Miller. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  S5-27125  Filed  11-14-85;  8:45  am] 
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21  CFR  Part  176 
[Docket  No.  84F-0073] 

Indirect  Food  Additives;  Paper  and 
PapertMard  Components 

aoency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMAHV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  styrene  copolymers  in 
coatings  on  paper  and  paperboard 
intended  for  use  in  contact  with  food. 
This  action  responds  to  a  petition  filed 
by  Rohm  &  Haas  Co. 
dates:  Effective  November  15. 1985; 
objections  by  December  16, 1985. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 


(HFA-S05),  Food  and  Drug 
Administration,  Rm.  4-62, 5600  Fishers 
Lane.  RockviUe,  MD  20657. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  C.  Brown.  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-335). 

Food  and  Dnig  Administration.  200  C  St 

SW..  Washington.  DC  20204.  202-472- 

5890. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  27. 1984  (49  FR  11715).  FDA 
announced  that  a  petition  (FAP  4B3785) 
had  been  filed  by  Rohm  ft  Haas  Co., 
Independence  Mall  West,  Philadelphia. 
PA  19105.  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  styrene 
copolymers  with  methacrylate  and 
acrylate  comonomers  in  coatings  on 
paper  and  paperboard  intended  for  use 
in  contact  with  food. 

FDA  lus  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  

In  accordance  with  (  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  tor  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
'  published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  18636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(l). 
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Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  18. 1985  . 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  176  is  amended 
as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  for  21  CFR  Part  176  is 
revised  to  read  as  follows: 

Authority:  Sees.  201(8),  409,  72  Stat.  1784- 
1788  as  amended  {21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.61. 

2.  In  5  176.170(b)(2)  by  alphabetically 
inserting  a  new  item  in  the  list  of 
substances  to  read  as  follows: 

9  176.170    CompofMnts  of  paper  and 
paperboard  in  contact  wtth  aqueous  and 
fatty  foods. 


UMol 


Styrvw.acTyfcc  copolymers 
(CAS  Rag.  No.  2S9S0-40- 
7  produced  by  polynwriz- 
kig  77  to  83  pvta  by 
waighl  o(  slyfvoe  with  13 
to  17  pans  at  mettiyt 
Hwltm'.  I  ylsla.  3  to  4  parts 
0«  bi4y«  methacrytals.  0.5 
to  2.5  parts  d  msthacrylic 
add  arKi  01  to  0.3  part  oi 
butyt  aoytato  sueti  ttiat 
Iha  liniihad  copotymars 
hava  a  nvnimuni  numbaf 
avaraga  wolacular  waight 
graatar  nmn  100,000  wkJ 
a  laval  ol  raadual  ttyrena 
monomer  In  9\»  poiymar 
not  to  exceed  0  1  percent 
byi 


For  use  only  aa  a 
component  ol  coatir>gs 
and  krrated  to  uaa  at  a 
laval  not  to  exceed  20 
percent  t>y  weight  of 
Ihe  coatvig  solids. 


(b)*    *    • 
(2)  •  •  * 


Dated:  November  5, 1985. 
Sanfoid  A.  Miller. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  85727134  Filed  11-14-85;  8:45  am] 
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21  CFR  Part  177 

[Docket  No.  85F-00591 

Indirect  Food  Addittves:  Polymers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  delete  the 
temperature  limitation  on  use  of 
poly(oxy-p-phenylenesulfonyl-p- 
phenylene)  resins  as  a  component  of 
repeated  use  food-contact  articles.  This 
action  responds  to  a  petition  filed  by  ICI 
Americas.  Inc. 

DATES:  Effective  November  15. 1985; 
objections  by  December  16. 1985. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  February  26. 1985  (50  FR  7836),  FDA 
annoimced  that  a  petition  (FA?  4B3819) 
had  been  filed  by  ICI  Americas,  Inc.. 
Wilmington,  DE  19897,  proposing  that 
§  177.2440  (21  CFR  177.2440)  be 
amended  to  delete  the  temperature 
limitation  on  use  of  poly(oxy-p- 
phenylenesulfonyl-p-phenylene)  resins 
as  a  component  of  repeated  use  food- 
contact  articles. 


FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
dociunents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  16636,  effective  July 
25. 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(2). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  16, 1985 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  public  hearing  on  the 
stated  objection.  Each  objection  shall  be 
separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
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objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  dodcet  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  pjn.,  Monday  tfarou^  Friday. 

list  off  Subjects  in  21 CFR  Part  177 

Food  additives.  Polymeric  food 
packaging. 

Therefore,  under  Ae  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  177  is  amended 
as  follows: 

PART  1 77— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authooty:  Sees.  201(s),  409,  72  StaL  1784- 
1788  as  amended  (21  U.S.C  321(s),  348):  21 
CFR  5.10  and  5.61. 

2.  In  9 177.2440  by  revising  the 
introductory  paragraph  to  read  as 
follows: 

S  177.2440    Potyettiersulfonc  resins. 

Polyethersulfone  resins  identified  in 
paragraph  (a)  of  this  section  may  be 
safely  used  as  articles  or  components  of 
articles  intended  for  repeated  use  in 
contact  with  food  in  accordance  with 
the  following  prescribed  conditions: 

•      ■•  i     *        •        • 

Dated' November  5, 1065. 
Sanfoid  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[PR  Doc.  8S-27131  Filed  11-14-65:  &-4S  am] 

BajJNQ  CODS  41M-01-II 


21  CFR  Part  178 

I 
[Docket  1ia85F-0183] 

Indirect  Food  AddMveK  Adiuvants. 
Production  Aids,  and  Sanitizers 

AOENCV:  Food  and  Drug  Administration, 
HHS.     I   , 

action:  t^nal  rule. 

SUMMAMV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  hydrogen  peroxide  for 
sterilizing  food-contact  surfaces 
prepared  from  polycarbonate  resins. 
This  action  responds  to  a  petition  filed 
by  General  Electric  Co. 

dates:  Effective  November  15, 1985; 
objections  by  December  16, 1985. 


;  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 
FOR  nmTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St 
SW.,  Washington,  DC  20204,  202-472- 
569a 

SUPPIEMENTARY  INFORMATION:  In  a 
notice  pubUshed  in  the  Federal  Register 
of  May  17, 1985  (50  FR  20624),  FDA 
announced  that  a  petition  (FAP  SB3858) 
had  been  filed  by  General  Electric  Co., 
Highway  89  South,  ML  Vernon,  IN 
47620-9364,  proposing  that  21  CFR 
178.1005  of  the  food  additive  regulations 
be  amended  to  provide  for  the  safe  use 
of  hydrogen  peroxide  for  sterilizing 
food-contract  surfaces  prepared  from 
polycarbonate  resins. 

n)A  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1  (h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(5). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  16, 1985, 
submit  to  the  Dockets  Management 


Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  reqtiest  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
invormation  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  die  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

list  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  176  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201  (s),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8],  348);  21 
CFR  5.10  and  5.61. 

2.  In  §  178.1005  by  revising  paragraph 
(e)(1).  to  read  as  follows: 

§178.1005    Hydrogen  peroxMe  solution. 

***** 

(e)  Conditions  of  use.  [\)  Hydrogen 
peroxide  solution  identified  in  and 
complying  with  the  specifications  in  this 
section  may  be  used  by  itself  or  in 
combination  with  other  processes  to 
treat  food-contact  surfaces  prepared 
from  ionomeric  resins  complying  with 
§  177.1330  of  this  chapter,  ethylene- 
methyl  acrylate  copolymer  resins 
complying  with  S  177.1340  of  this 
chapter,  ethylene- vinyl  acetate 
copolymers  complying  with  §  177.1350  of 
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this  chapter,  olefin  polymers  complying 
with  §  177.1520  of  this  chapter, 
polycarbonate  resins  complying  with 
§  177.1580  of  this  chapter,  and 
polyethylene  terephthalate  polymers 
complying  with  §  177.1630  of  this 
chapter  (excluding  polymers  described 
in  §  177.1630(c))  to  attain  commercial 
sterility  at  least  equivalent  to  that 
attainable  by  thermal  processing  for 
metal  containers  as  provided  for  in  Part 
113  of  this  chapter. 

Dated:  November  5, 1985. 

Sanford  A.  Miller,  ' 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  85-27130  Filed  11-14-85;  R-45  am] 

MLUNC  CODE  41«IMI1-«i 


21  CFR  Part  178 
[Docket  Na84F-01S1] 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers; 
Correction 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  certain  stabilizers  for 
poly\'inyl  chloride  and  vinyl  chloride 
copolymers  intended  for  use  in  contact 
with  food.  This  document  corrects 
editorial  errors. 

EFFECTIVE  DATE:  September  19. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  85-22377  appearing  on  page  37997 
of  the  issue  of  Thursday,  September  19, 
1985,  the  following  corrections  are  made: 

1.  On  page  37997,  third  column,  the 
last  sentence  in  the  last  complete 
paragraph  is  corrected  to  read  "Under 
the  new  rule,  an  action  of  this  type 
would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(l)." 

2.  On  page  37998,  under  §  178.2650 
Organotin  stabilizers  in  vinyl  chloride 
plastics,  in  the  introductory  paragraph, 
in  the  1st  line  the  word  "octyltin"  is 
corrected  to  read  "organotin";  and  in 
paragraph  (a)(5).  in  the  8th  line  the  word 
"chloride"  is  corrected  to  read 
"dichloride";  in  the  14th  line  the  word 
"chloride"  is  corrected  to  read 
"dichloride":  and  in  the  17th  line  the 


Hrst  word  "chloride"  is  corrected  to  read 
"trichloride". 

Dated:  November  5, 1985. 

Sanfotd  A.  Miller. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  85-27132  FUed  11-14-85: 8:45  am] 

BHXMO  cooe  41M-ei-« 

21  CFR  Parts  430, 436, 444, 446, 450, 
452,  and  455 


(Docket  No.  85N-04a51 

Antitilotic  Drugs;  Updating  and 
Technicai  Ctianges 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  by  making  a 
correction,  updatings,  and 
noncontroversial  technical  changes  in 
certain  regulations  providing  for 
accepted  standards  of  antibiotic  and 
antibiotic-containing  drugs  for  human 
use.  These  changes  will  result  in  more 
accurate  and  usable  regulations. 
dates:  Effective  November.  15. 1985; 
comments,  notice  of  participation,  and 
request  for  hearing  by  December  18, 
1985;  data,  information,  and  analyses  to 
justify  a  hearing  by  January  14. 1988. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Joan  M.  Eckert.  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4290. 
SUPPLEMENTARY  INFORMATION:  FDA  is 

amending  the  antibiotic  drug  regulations 
by  making  a  correction,  updatings,  and 
noncontroversial  technical  changes  in 
certain  antibiotic  drug  regulations  that 
provide  for  accepted  standards  of 
antibiotic  and  antibiotic-containing 
drugs  intended  for  human  use.  In  one 
instance,  the  need  for  a  change  was 
called  to  FDA's  attention  by  an  industry 
representative.  To  aid  the  reader  in 
understanding  the  types  of  amendments 
in  this  document,  the  amendments  are 
grouped  into  three  general  classes  for 
discussion  in  this  preamble:  correction, 
updatings,  and  technical  changes. 

Correction 

In  §  450.222(a)(1),  (a)(3)(i)(6),  and 
(b)(4),  the  words  "histamine"  or 
"histamine-like"  are  replaced  with  the 
phrase  "depressor  substances."  This 


amendment  to  8  450.222  was 
inadvertently  omitted  in  the  final  rule 
published  in  the  Federal  Register  of 
December  11. 1981  (46  FR  60567). 

Updatings 

1.  FDA  is  removing  and  reserving 

§§  444.542a(a)(l)  (i)(A)  and  (/).  455.3.  and 
455.503a. 

In  a  Drug  Efficacy  Study 
Implementation  (DESI)  notice  published 
in  the  Federal  Register  of  April  23. 1982 
(47  FR  17677).  FDA  withdrew  approval 
of  the  new  drug  applications  for  certain 
topical  anti-infective  drug  products  on 
the  basis  that  the  products  lack 
substantial  evidence  of  effectiveness. 

As  a  result  of  this  withdrawal,  the 
monographs  (regulations)  providing 
accepted  standards  for  Caldecort 
Ointment  containing  neomycin  sulfate, 
hydrocortisone  acetate,  and  calcium 
undecylenate:  Neo-Tarcortin  Ointment 
containing  neomycin  sulfate, 
hydrocortisone,  and  coal  tar  extract:  and 
Amphocortrin  Cream  containing  calcium 
amphomycirt,  neomycin  sulfate,  and 
hydrocortisone  acetate  are  being 
removed.  Also,  conforming  amendments 
are  made  to  Parts  430  and  436  where 
applicable. 

2.  Sections  44e.567a  and  446.567e  are 
removed. 

In  a  DESI  notice  published  in  the 
Federal  Register  of  September  17. 1984 
(49  FR  36442).  FDA  withdrew  the 
approval  of  the  new  drug  application  for 
Terra-Cortril  Topical  Ointment 
containing  oxytetracycline 
hydrochloride  and  hydrocortisone  on 
the  basis  that  the  combination  drug 
product  lacks  substantial  evidence  of 
effectiveness.  Therefore,  the 
monographs  (regulations)  providing 
accepted  standards  for  this  combination 
product  are  being  removed. 

3.  In  S  452.510a,  the  third  sentence  in 
paragraph  (a)(1)  is  revised.  In  a  DESI 
notice  putilished  in  the  Federal  Register 
of  September  17, 1984  (49  FR  36441), 
FDA  withdrew  approval  of  the  new  drug 
application  for  Ilotycin  No.  90  Ointment 
containing  erythromycin  on  the  basis 
that  the  product  lacks  substantial 
evidence  of  effectiveness.  Therefore,  the 
monograph  (regiilation)  for  erythromycin 
ointment  is  being  amended  to  remove 
accepted  standards  for  this  product. 

Technical  Changes 

1.  In  §  436.542(b)(2),  the  pH  of  the 
dissolution  medium  used  in  the  acid 
resistance/dissolution  test  for  enteric- 
coated  erythromycin  pellets  is  lowered 
from  7.5  to  8.8±0.01  in  order  for  the 
dissolution  medium  to  more  closely 
simulate  the  conditions  of  the  body.  The 
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sole  manufacturer  of  this  product 
supports  this  revision. 

2.  In  §  452.110c(b)(3),  the  Q  value  (the 
amount  of  erythromycin  dissolved)  is 
revised  from  "80  percent  at  60  minutes" 
to  "85  percent  at  45  minutes."  The  sole 
manufacturer  has  submitted  adequate 
data  to  support  this  revision. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cimiulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Submitting  Comments  and  Filing 
Objections 

These  amendments  institute  changes 
that  are  corrective,  editorial,  or  of  a 
minor  substantive  nature.  Because  the 
amendments  are  not  controversial  and 
because  when  effective  they  provide 
notice  of  accepted  standards,  FDA  finds 
that  notice,  public  procedure,  and 
delayed  effective  date  are  unnecessary 
and  not  in  the  public  interest.  The 
amendments,  therefore,  shall  become 
effective  November  15, 1985.  However, 
interested  persons  may,  on  or  before 
December  16, 1985,  submit  written 
comments  on  this  regulation  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  December  16, 1985,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  January  14, 
1986,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 


the  required  format  or  with  the  required 
analyses,  the  Conunissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  per8on(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order,  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331U)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure.  Antibiotics. 

21  CFR  Part  436 

Antibiotics. 
21  CFR  Part  444 

Antibiotics,  Oligosaccharide. 
21  CFR  Part  446 

Antibiotics,  tetracycline. 
21  CFR  Part  450 

Antibiotics,  antitumor. 
21  CFR  Part  452 

Antibiotics,  macrolide. 
21  CFR  Part  455 

Antibiotics,  certain  other. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Parts  430,  436,  444, 
446,  450,  452,  and  455  are  amended  as 
follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  The  authority  citation  for  21  CFR 
Part  430  is  revised  to  read  as  follows: 

Autiiority:  Sees.  507.  7(n(a).  59  Stat.  463  as 
amended.  52  Stat.  1055  (21  U.S.C.  357.  371(a)); 
21  CFR  5.10. 

2.  Part  430  is  amended: 

§430.4    [Amended] 

a.  In  S  430.4  Definitions  of  antibiotic 
substances,  by  removing  and  reserving 
paragraph  (a)(8). 


BEST  COPY  AVAILABLE 


{4304   [Amended] 

b.  In  8  430.5  Definitions  of  master  and 
working  standards,  by  removing  and 
reserving  paragraphs  (a)(10)  and  (b)(12). 

S4304    [Amended] 

c  In  5  430.6  Definitions  of  the  terms 
"unit"  and  "microgram"  as  applied  to 
antibiotic  substances,  by  removing  and 
reserving  paragraph  (b)(10). 

PART  43S-TESTS  AND  METHODS  OF 
ASSAY  OF  ANnmonC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

3.  The  authority  citation  for  21  CFR 
Part  436  is  revised  to  read  as  follows: 

Authority:  Sec  507, 50  SUL  403  at 
amended  (21  U.S.C.  357);  21  CFR  5.10. 

4.  Part  436  is  amended: 

9436.105    [Amended] 

a.  In  5  436.105  Microbiological  agar 
diffusion  assay,  by  removing  the  item 
"AmphomycinV  from  the  tables  in 
paragraphs  (a)  and  (b). 

b.  In  S  436.542  by  revising  the  second 
sentence  in  paragraph  (b)(2)  to  read  as 
follows: 

S436.S42    Add  reeietance/diseolutlon  tect 
for  enteric<oated  eryttiromycin  pellet*. 

(b)*  *  * 

(2)*  *  *  Add  190  milliliters  of  0.2Ar 
sodium  hydroxide  and  400  milliliters  of 
water  and  adjust  the  resulting  solution 
with  Q.2N  sodium  hydroxide  to  a  pH  of 
6.8±0.1.  *  *  * 


PART  444— OUGOSACCHARIDE 
ANTIBIOTIC  DRUGS 

5.  The  authority  citation  for  21  CFR 
Part  444  is  revised  to  read  as  follows: 

Authority:  Sec.  507,  59  Stat.  463  as 
amended  (21  U.S.C.  357):  21  CFR  5.ia 

§  444.542a    [Amended] 

6.  In  5  444.542a  Neomycin  sulfate 
ointment;  neomycin 

sulfate ointment  (the  blank 

being  filled  in  with  the  established 
name(s)  of  the  other  active  ingredient(s) 
present  in  accordance  with  paragraph 
(a)(1)  of  this  section),  by  removing  and 
reserving  paragraph  (a)(l)(i)(A)  and  (/). 

PART  446— TETRACYCLINE 
ANTIBIOTIC  DRUGS 

7.  The  authority  citation  for  21  CFR 
Part  446  is  revised  to  read  as  follows: 

Authority:  Sec.  507.  59  Stat.  463  as 
amended  (21  U.S.C.  357);  21  CFR  5.10. 

a  Part  446  is  amended: 
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S  446.567a    [RemovMl] 

a.  By  removiog  i  44&567a 
Oxytetracycliae  byttochloeide- 
hyikoGortisone  topical  oiatmeaL 

9446.567*    [RenwvMl] 

b.  By  removing  }  446.5676 
Oxytetracydme  kydrochloride- 
polymyxin  B  suUate-hydrocartisoDe 
aerosol  topicaL 

PART  450-ANTITUMOR  ANTIBIOTIC 
DRUGS 

9.  The  anfhorfty  dtaffon  for  21  CFR 
Part  450  i»  revised  to  read  at  foUows: 

Aolkaritr  Sec  SV. »  Stat  483  M 
amended  (21  U.SXL  357);  a  CFR  5.ia 


§45&3    [ReaaovMi] 

a.  By  removing  %  455.3  Caidvm 
amphomycin. 


$450,222    llmmniU] 

10.  In  S  450.222  Anmaru&KXB 
hydrochloride  for  iniecUon.  in  the  fifth 
sentence  of  paragraph  (a)(l]  'liistamfne 
nor  hatamine-tike  ■obBtaaces'*  i« 
reviaed  to  read  "depteaaor  n^toncea:"; 
in  paragraph  (a)(3)(iM^)  and  in  the 
heading  in  paragrafib  (b)(4)  "histamine" 
is  revised  to  read  "deprnsor 
siihslances." 

PART  452— MACROUOE  ANTIBIOTIC 
DRUGS 

11.  The  authority  citation  for  21  C2TI 
Part  452  continues  to  read  as  follows: 

Airtkaritr- Sec  507. 59  Stat  463  as 
amended  (21  U.Sil  357):  21  CFR  S.UL 

12.  Part  452  is  amended: 

a.  In  §  452.110C  by  revisiRg  the  last 
sentence  in  paragraph  (b)(3)  to  read  as 
follows: 


S452.11Qe    QyWtrswyUH 


(b)*  •  • 

(3)  •  •  •  The  quantity  Q  (the  amount 
of  erythromycin  dissolved)  is  85  percent 
at  45  minutes. 

b.  In  8  452.510a  by  revising  the  third 
sentence  in  paragra|^  (a)(i]  to  read  as 
follows: 

S  452.510a    Erytttromycia  sMMsnt 

(a)  •  •  • 

(1)  *  *  *  Each  gram  of  omtment 
contains  20  milligrams  of  erythromycin. 


PART  455-CERTAlN  OTHER 
ANTIBIOTIC  DRUGS 

13.  The  authority  citatioa  for  21  CFR 
Part  455  is  revised  to  read  as  follows: 

Authodty:  Sea  507. 59  SUL  463  as 
amended  (21  U.S.C  357):  21  CFR  iia 

14.  Part  455  is  amended: 


94SSJ63a    [R« 

b.  By  removing  {  455.503a  Calcium 
amphomycin-aeomycin  sutfate- 
hydrocortisoae  acetate  cream. 

Dated  Novembet  i^  lfle&, 
Sammia  I.  Yoaag, 

Acting  Director,  Office  of  Compiicmem.  Cemter 

for  Drvgr  and  BiokigicM. 

[FR  Doc.  8S-2712K  Filed  »-M-86(  aE45  am} 


DEPARTMENT  OF  STATE 
22  CFR  Part  151 

[Dapt  R*9. 10t.«44I 

Compolaory  UabUKy  Inaurancftfor 
Foraign  Miaaiona  and  Paraonnal 

AQENCv:  Office  of  Foreign  KCssions, 
State. 

action:  Final  rule. 

summary:  The  Director  of  the  Office  of 
Foreign  Missions  has  detennined  that 
the  existing  minimum  limits  were  not 
adequate.  The  Director  has  determined 
that  an  adequate  level  is  $3004X10 
combined  single  limit  except  in  cases 
where,  as  a  result  of  special  factors,  a 
different  Kmit  can  be  expected  fo  afford 
adequate  compensation.  Since  the 
minimun  hmits  have  been  set  at  a  level 
considered  to  provide  adequate 
compensation,  there  is  no  longer  •  need 
to  designate  recommended  limits  as  in 
S  151.5.  Consequently,  that  section  is 
removed. 

EFFECTIVE  DATE:  March  15,  1985. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Ralph  Chiocco.  Operations  Officer, 
Office  of  Foreign  Missions  (202)  67»- 
625a 

SUPPLBIENTAItY  INFORMATION:  Sectioil  6 
(rf  the  Diplomatic  RelaticMis  Act  required 
the  President  to  establish,  by  regulation, 
liability  insurance  requirements  to  be 
met  by  each  mission,  members  erf  the 
mission  and  their  families,  and  those 
officials  of  the  United  Nations  who  are 
entitled  to  diplomatic  immunity.  The 
President  delegated  this  function  to  the 
Secretary  of  State,  who  issoed 
regulation  on  May  21. 1979.  Congress 
amended  section  6  in  1983  to  substitute 
the  Director  of  the  Office  of  Foreign 
Missions  within  the  Department  of  State 
for  the  President,  and  added  the 
condition  that  the  liability  insarance 
requirements  "reasonably  be  expected 
to  afford  adequate  compensation  to 
victims." 


The  Dirctor  of  the  Office  of  Foreign 
Missions  has  determined  that  the 
existing  minimum  hmits  were  not 
-  adequate.  The  Director  has  datarmined 
that  an  adequate  levei  is  $300000 
combined  single  limit,  except  in  cases 
where,  as  a  resolt  of  spccisl  bt^ots.  a 
different  limit  can  be  expected  to  afford 
adequate  compensation.  By  Circular 
Diplomatic  Note  dated  January  29, 1985, 
the  Department  of  State  notified  all 
foreign  missions  that  each  vehicle 
registered  to  a  mission  or  mtssitiB 
member  would  be  reqmred  to  matirtatn 
liability  faisurance  at  the  levef  of 
$300,000  combined  single  Brart  effective 
March  15, 1985.  Since  the  minimum 
limits  have  been  set  at  a  level 
considered  to  provide  adequate 
compensation,  there  is  no  longer  a  need 
to  designate  reconunended  liniita  as  in 
S  151.5.  Consequently,  that  section  is 
deleted. 

fai  accordance  with  5  U.&C  553(b)(B) 
notice  and  poblic  procedure  is  foond  to 
be  inmecesaary  and  contrary  to  the 
pabKc  interest  because  the  general 
public  benefits  from  the  increased 
coni^erage  and  because  delay  might  be 
prejudical  to  persons  who  may  be 
injured  by  individuals  possessiitg 
diplomatic  immunity. 

List  of  SubMa  in  22  CFR  Part  151 

Aircrafts.  Foreign  officials.  Insurance. 
Motor  vehicles.  Vessels. 

Accordingly,  under  the  authority  of 
section  6  of  the  Diplomatic  Relations 
Act  (Pub.  L  95-303;  22  USXL  254e)  as 
amended  (Pub.  L  98-164,  S  802;  22 
U.S.C.  254e).  Part  151  is  amended  to  read 
as  follows: 

PART  ISt—CAMENOEO) 

1.  The  Authority  for  Part  151  is  revised 
to  read  as  follows: 

Auttority:  Section  e  of  the  Dipiomatic 
Relations  Act  (Pi^  L  95-363;  22  U.S.C.  2S4») 
as  amended  (Psb.  L  88-164.  S  602;  22  U.SX. 
254e). 

2.  Section  151.4  is  revised  to  read  as 
follows: 

9tS1.4    MnimufnHmHs  tar  motor  vefifeta 
Inswawca 

The  insurance  shall  provide  not  less 
than  $300,000  combined  single  limit  for 
an  bodily  injury  liability  and  property 
damage  liabiUty  arising  from  a  single 
incident,  except  where  the  Director  of 
the  OfGce  of  Foreign  Missions  grants  a 
special  exception. 

{151.5    [Ftamovad] 

3.  22  CFR  151.5  is  removed. 
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Dated  October  17, 1985. 
lames  E.  Nolan,  Jr., 
Director,  Office  of  Foreign  Missions. 
|FR  Doc.  85-27089  Filed  11-14-85:  8:45  am) 

■NXmG  CODE  4710-14Mi 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamation 
and  Enforcement 

30  CFR  Part  906 

Approval  of  Amendmente  to  the 
Colorado  Permanent  Program  Under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM], 
Interior. 

ACTION;  Final  rule. 

SUMMANY:  This  document  amends  30 
CFR  Part  906  by  approving  amendments 
to  the  Colorado  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  ofl977  (SMCRA). 

The  amendments  provide  authority  for 
Colorado  to  issue  cessation  orders  for 
all  unpermitted  surface  coal  mining  and 
reclamation  operations  and  all 
unapproved  coal  exploration  operations. 
In  addition,  it  establishes  a  minimum 
civil  penalty  of  $1,750  and  allows  the 
State  to  assess  the  maximum  penalty  of 
$5,000  for  conducting  such  unapproved 
or  unpermitted  operations.  After 
providing  an  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments  in 
accordance  with  30  CFR  732.17,  the 
Director  has  decided  to  approve  the 
modifications  as  discussed  below.  The 
Director  is  amending  30  CFR  Part  906  to 
codify  this  decision  on  the  Colorado 
program. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
to  encourage  the  State  to  conform  its 
program  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 
EFFECTIVE  DATE:  November  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Abbs,  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  U.S. 

Department  of  the  Interior.  South 

Building,  1951  Constitution  Avenue,  NW, 

Washington,  DC  20240;  Telephone:  (202) 

343-5361. 

SUPPICMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  February  29, 1980,  Colorado 
submitted  its  proposed  permanent 


regulatory  program  to  the  Secretary  of 
the  Interior.  On  December  15, 1980, 
following  a  review  in  accordance  with 
30  CFR  Part  732,  the  Secretary  approved 
the  program  subject  to  the  correction  of 
45  minor  deficiencies.  Information 
pertinent  to  the  general  background  and 
revisions  to  the  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  an  explanation  of  the  initial 
conditions  of  approval  can  be  found  in 
the  December  15, 1980  Federal  Register 
(45  FR  82173-82214).  Since  then,  the 
Colorado  program  has  been  amended 
several  times,  removing  all  but  seven 
conditions. 

n.  Submission  of  Amendment  and 
Public  Comment 

On  August  28, 1985,  Colorado 
submitted  two  proposed  regulatory 
amendments  for  OSM's  approval  (OSM 
Administrative  Record  No.  CO-243). 
The  amendments  include  a  revision  to 
the  State  regulation  at  2  CCR  407-2. 
5.03.2(1)  to  clarify  that  Colorado  has  the 
authority  to  issue  cessation  orders  for 
all  unpermitted  surface  coal  mining  and 
reclamation  operations  and  all 
unapproved  coal  exploration  operations. 
Also,  the  State  rule  at  2  CCR  407-2, 
5.04.5(2)  is  revised  to  impose  a  minimum 
$1,750  civil  penalty  on  persons 
responsible  for  such  operations  and  to 
allow  the  regulatory  authority  to  assess 
the  maximum  penalty  of  $5,000  for 
illegal  or  impermitted  operations. 

On  September  25, 1985,  OSM 
announced  receipt  of  these  provisions 
and  invited  public  comment  for  30  days 
on  the  adequacy  of  the  provisions  in 
satisfying  the  criteria  for  approval  of 
State  program  amendments  at  30  CFR 
732.15  and  732.17  (50  FR  38860).  No 
comments  were  submitted  to  OSM 
during  this  comment  period. 

m.  Director's  Findings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15, 
that  the  program  amendments  submitted 
by  Colorado  on  August  28, 1985,  meet 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  as  discussed  below. 

1.  Colorado  has  revised  State  rule 
5.03.2(1),  Cessation  Orders  and  Notices 
of  Violation,  to  add  a  new  paragraph  (b) 
and  to  redesignate  the  previous 
paragraph  (b)  as  paragraph  (c).  The  new 
paragraph  (b)  provides  that  conducting 
surface  coal  mining  operations  without  a 
permit  or  exploration  approval  can 
reasonably  be  expected  to  cause 
significant  imminent  environmental 
harm  to  land,  air  or  water  resources. 
The  State  is  required  under  paragraph 
(a)'of  State  rule  5.03.2(1)  to  order  a 
cessation  of  operations  if  it  is 


determined  they  constitute  a  condition 
which  causes  "imminent  environmental 
harm".  By  designating  unapproved  or 
unpermitted  operations  as  "imminent 
harm"  situations,  the  State  is  thereby 
authorized  to  order  an  immediate 
cessation  of  such  operations. 

The  Director  finds  new  paragraph  (b) 
under  State  rule  5.03.2(1]  to  be 
consistent  with  the  Federal  regidation  at 
30  CFR  843.11(a)(2).  As  revised  the  State 
rule  incorporates  sanctions  no  less 
stringent  than  those  set  forth  in  the 
Federal  requirements.  Therefore,  the 
Director  is  approving  the  revised 
regulation  as  a  program  amendment. 

2.  State  regulation  5.04.5(2),  System  for 
Assessment  of  Civil  Penalties,  has  been 
revised  to  include  a  new  paragraph  (2) 
and  redesignate  previous  paragraph  (2) 
as  paragraph  (3).  The  new  paragraph 
provides  that  the  State  shall  assess  a 
minimum  civil  penalty  of  $1,750  and  a 
maximum  of  $5,000  for  each  violation 
contained  within  a  cessation  order  for 
conducting  surface  coal  mining 
operations  without  a  valid  permit  or 
conducting  coal  exploration  without  the 
required  written  approval.  Also,  the  new 
provision  stipulates  that  increases  in  the 
amount  of  penalty  beyond  the  minimum 
shall  be  based  on  the  criteria  regarding 
seriousness  and  fault  set  forth  under 
State  rules  5.04.5(3]  (b)  and  (c).  Prior  to 
revising  this  rule,  the  State  was  not  able 
to  assess  the  maximum  penalty  of  $5,000 
to  any  person  conducting  operations 
without  a  permit  or  the  required  coal 
exploration  approval.  The  maximum 
amount  that  could  be  assessed  was 
$3,250.  The  Federal  rules  do  not 
establish  a  minimum  penalty  for 
unapproved  or  unpermitted  operations. 
The  Director  finds  that  the  State  rule,  as 
revised,  incorporates  penalties  no  less 
stringent  than  those  set  forth  under  the 
Federal  requirements.  Therefore,  he  is 
approving  the  revised  State  provision  as 
a  program  amendment 

IV.  Additional  Determinatioiis 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMRA.  30 
U.S.C.  12g2(d),  no  environmental  impact 
statement  need  be  parpared  for  this 
rulemaking. 

« 

2.  Compliance  With  the  Regulatory 

Flexibility  Act 

The  Secretary  hereby  determines  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  601  et 
seq.).  This  rule  will  not  impose  any  new 


47216        Fedwal  Register  /  Vol  sq  No.  221  /  Friday.  November  15.  1985  /  Rnfes  and  Regulations 


requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Compliance  with  Executive  Order  No. 
12291 

On  August  28. 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining  an 
exemption  from  Sections  3,  4,  7  and  8  of 
Executive  Order  1Z291  for  all  actions 
taken  to  approve,  or  conditionally 
approve.  State  regulatory  programs, 
actions,  or  amendments.  Therefore,  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB  is  not  needed 
for  this  program  amendment 

List  of  Subjects  in  30  CFR  Part  906 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  UDdetgroond 
mining. 

Dated:  November  8. 1985. 
lames  W.  Workman, 
Acting  Director,  Office  of  Surface  Mining. 

1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

Aulbority:  Pub  L  95-fl7,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
\JS.C\2a\etseq.]. 

2.  Section  906.15  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§906.15    Approval  of  AmandRMfits  to 
State  Reguietory  Programa. 

(d)  The  following  amendments  are 
approved  effective  November  15, 1985. 

(1)  State  rule  5.03.2(1)  as  revised  in 
final  form  by  Colorado  on  August  10, 
1985.  and  submitted  to  OSM  on  August 
28,1985. 

(2)  State  rule  5.04.5(2)  as  revised  in 
final  form  by  Colorado  on  August  10, 
1985,  and  submnitted  to  OSM  on  August 
28.1985. 

(FR  Doc.  85-27J82  Filed  11-14-85:  8:45  amj 
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30  CFR  Part  916 

Approval  of  Permanent  Program 
Amendments  From  the  State  of 
Kansas  Under  tlw  Surface  Mfntoig 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Final  rule. 


SUMMARY:  OSM  is  announcing  the 
approval  of  certain  ampn^nients  to  tiie 
Kansas  permanent  regulatory  program 
(hereinafter  referred  to  as  the  iCansas 


program)  under  the  Surface  Mining 
Control  and  Reclamatian  Act  of  1977 
(SMCRA). 

By  letter  dated  April  4, 1985,  Kansas 
submitted  program  amendments 
consisting  of  reArisions  to  its  program 
which  govern  assessing  fees,  general 
reporting  for  program  implementation, 
the  deRnition  of  "moist  bulk  density", 
applications  for  mining  permits,  civil 
penalties,  reclaroatirai  of  forfeited  mine 
sites,  performance  standards,  blaster 
training  and  certification,  and  inspection 
and  enforcement.  The  amendments  also 
included  eight  memoranda  of 
understanding  (MOU)  with  State 
agencies  to  assist  Kansas  in  the 
technical  review  of  permits.  OSM 
published  a  notice  in  the  Federal 
Register  on  May  13, 1985,  announcing 
receipt  of  the  amendments  and  inviting 
pubUc  comment  on  the  adequacy  of  the 
proposed  amendments  (50  FR  19953). 
The  public  comment  period  ended  June 
12,1985. 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments,  the 
Director  of  OSM  has  determined  that  the 
amendments  meet  the  requirements  of 
^liCRA  and  the  Federal  regulations. 
Accordingly,  the  Director  is  approving 
the  amendments  and  has  notifhed 
Kansas  of  additional  actions  that  are 
required  in  order  for  the  State  to 
implement  its  blaster  certification 
program.  The  Federal  regulations  at  30 
CFR  Part  916  which  codify  decisions  on 
the  Kansas  program  are  being  amended 
to  implement  these  actions. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  imdue  delay; 
consistency  of  the  State  and  Federal 
standards  is  required  by  SMCRA. 
EFFECTIVE  DATE:  November  15, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  Sandberg.  Acting  Director. 
Kansas  City  Field  Office,  Office  of 
Surface  Mining,  Room  502, 1103  Grand 
Avenue.  Kansas  City.  Missouri  64106; 
Telephone:  (816)  374-5527. 
SUPPtEMENTARY  INFORMATION: 
I.  BackgnMmd 

The  Kansas  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  21. 1981. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  Kansas  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  conoments. 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kansas 


program  can  be  found  in  the  January  21. 
1981  Federal  Register  (46  FR  5892). 

By  letter  dated  April  4. 1985.  Kansas 
submitted  program  amendments 
consisting  of  the  following: 

1.  A  revision  of  K.SJV.  1984  Supp.  40- 
406(g)  which  creates  a  per  ton 
assessment  mechanism. 

2.  K.A.R.  47-1-11  adds  a  general 
reporting  regulation  giving  the  Kansas 
regulatory  authority  the  authority  to 
require  specific  reports  needed  to 
properly  implement  its  program. 

3.  The  tmn  "moist  bulk  density"  has 
been  added  to  the  definitions  in  K J^JL 
47-2-75. 

4.  K.A.R.  47-3-42  has  been  amended 
to  clarify  and  update  requirements  for 
applications  for  mining  permits. 

5.  Article  5 — Civil  Penalties — has  been 
amended  to  incorporate  changes  made 
to  the  Federal  regulations. 

6.  K.A.R.  47-8-0  has  been  amended  to 
delete  language  requiring  forfeited 
bonds  be  placed  in  an  interest-tearing 
escrow  account  and  eillows  the  surety, 
after  demonstrating  its  ability  to  do 
reclamation,  to  reclaim  forfeited  sites. 

7.  Article  9 — Performance 
Standards — has  been  amended  to  clarify 
and  update  performance  standards  in 
compliance  with  revised  Federal 
regulations. 

8.  Article  13  has  been  added  to  fulfill 
Federal  requirements  for  a  program  to 
train  and  certify  blasters. 

9.  Article  15— Inspection  and 
Enforcement — has  been  revised  to 
reflect  changes  made  to  Federal 
regulations, 

10.  Inclusion  of  ei^t  memoranda  of 
understanding  with  State  agencies  to 
assist  Kansas  in  reviewing  mining 
permits  for  technical  adequacy. 

OSM  published  a  notice  in  the  Federal 
Register  on  May  13. 1985  (50  FR  19953) 
announcing  receipt  of  the  amendments 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendments. 
The  notice  stated  that  a  public  hearing 
would  be  held  only  if  requested.  Since 
there  were  no  requests  for  a  hearing,  a 
hearing  was  not  held.  The  public 
comment  period  closed  June  12, 1985. 

n.  Director's  Hndings 

A.  General  Finding 

The  Director  finds,,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15. 
that  the  program  amendments  submitted 
by  Kansas  on  April  4. 1TO5,  meet  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII  with  certain  exceptions 
discussed  below.  Only  those  provisions 
of  particular  concern  are  discussed  in 
the  specific  findings  which  follow. 
Discussion  of  only  those  provisions  for 
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which  specific  findings  are  made  does 
not  imply  any  deHciency  in  any 
provision  not  discussed.  The  provisions 
not  specifically  discussed  are  found  to 
be  no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federel  rules.  All 
of  the  amended  provisions  are  cited  at 
thie  end  of  this  notice  in  the  amendatory 
language  for  section  91&15. 

B.  Specific  Findings 

1.  Kansas  submitted  an  amendment  to 
K.S.A.  1984  Supplement  section  49- 
406(g),  the  \4ined  Land  Conservation 
and  Reclamation  Act,  authorizing 
assessment  of  a  per  ton  fee  fw 
administering  and  enforcing  the  State 
program.  This  is  identical  to  the         , 
amendment  that  OSM  approved  on  June 
6, 1984  (49  FR  23834-23836).  Therefore, 
the  Director  finds  that  although  there  is 
no  comparable  Federal  provision,  the 
resubmitted  Kansas  amendment  is 
consistent  with  the  Federal  Act  and 
regulations. 

2.  Kansas  has  added  K.A.R.  47-1-11  to 
give  the  Board  and  its  Executrre 
Director  ejtplicit  authority  to  require  any 
permittee  to  establish  and  maintain 
appropriate  records,  make  montMy 
reports,  use  monitoring  equipment, 
evaluate  results,  and  provide  any  odter 
information  that  is  deemed  necessary 
and  reasonable.  Section  517(bKl)  of 
SMCRA  contains  virtually  identical 
language.  The  Federal  rules  implement 
this  statutory  provision  t)H<ough  specific 
regulations  in  various  subject  areas, 
such  as  hydrology,  permitting  and 
subsidence.  As  such,  the  Director  finds 
that  the  Kansas  regulations  are 
consistent  with  SMCRA  and  no  less 
effective  than  the  Federal  rule. 

3.  Kansas  has  amended  K.A.R.  47-2- 
75  to  add  a  definition  for  the  term  "moist 
bulk  density."  Kansas  rule  ItLAA.  47-2- 
75(b)  incorporates  by  reference 
deFinitions  in  30  CFR  701.5  as  they 
existed  on  May  8, 1980.  The  May  8, 1980 
Federal  definition  of  "moist  bulk 
density"  has  not  been  revised  and  is 
identical  to  the  existing  definition. 
Therefore,  the  Director  finds  that  the 
Kansas  regulation  is  no  less  effective 
than  the  Federal  rule. 

4.  Kansas  has  amended  K.AJI.  47-3- 
42(a)(45),  concerning  public  notices  of 
filing  of  permit  applications,  to  correct  a 
cross-reference.  K.A.R.  47-3-42{a)(23), 
concerning  the  blasting  operation  plan, 
has  been  amended  to  incorporate  by 
reference  the  Federal  regulation  at  30 
CFR  780.13  as  it  existed  on  March  8, 
1963.  The  Director  finds  that  these 
changes  are  no  less  effective  than  the 
Federal  rules  at  30  CFR  78ai3. 

5.  Kansas  has  amended  KJ^.R.  47-^5- 
5a  to  incorporate  by  reference  OSM*8 
civil  penalty  rules  as  they  existed  on 


November  1. 1983.  and  to  correct  several 
cross-references.  K.A.R.  47-5-5a 
incorporates  30  CFR  845.11—845.19,  and 
K.AJI.  47-5-16(c)  provides  that  the 
refunded  amount  of  any  escrowed  civil 
penalty  shall  include  "any  interest  that 
is  accnied  from  date  of  payment  into 
escrow  to  the  date  of  the  refund."  The 
Federal  role  at  30  CFR  845.20(c)  requires 
that  interest  be  paid  on  any  refund  at 
the  rate  of  six  percent  or  at  the 
prevailing  Treasury  Department  rate, 
whichever  is  greater.  The  Director  finds 
that  the  Kansas  regulations  are  no  less 
effectivethan  the  Federal  regulations. 

6.  Kansas  has  amended  KJLR.  47-9- 
IQ),  concerning  bond  forfeiture,  to 
remove  the  requirement  that  forfeited 
bonds  be  deposited  in  an  interest- 
bearing  escrow  account  The  amended 
rule  is  no  less  effective  than  30  CFR 
800.SO(b),  which  does  not  specify  a 
requirement  for  depositing  forfeited 
bonds  in  an  kiterest-beahng  escrow 
account.  Kansas  has  added  K^R.  47-8- 
9a  to  allow  the  surety  company  to 
complete  reciamatioa  if  the  surety  can 
demonstrate  the  ability  to  complete  the 
reclamation  plan,  including  the 
capability  to  support  the  ahemative 
postminiiig  land  use.  The  Director  finds 
that  the  role  is  no  less  efliecfive  Aan  30 
CFR  800.50(aK2)(ii). 

7.  Kansas  has  amended  KAJL  47-0-1 
(c)  and  (d)  to  delete  subsection  (f)  of  30 
CFR  eiail  and  817.11  (as  existing  on 
May  a,  1960)  and  replace  it  with  a  new 
subsection  (f).  The  new  subsection  (f) 
provides  that  the  Board  may  require 
increment  boundary  markers  to  be 
placed  on  each  portion  of  a  permit  area 
on  which  a  performance  bond  or  other 
equivalent  guarantee  was  or  will  be 
posted.  This  provision  is  not 
inconsistent  with  the  current  Federal 
rules,  which  do  not  specify  boundary 
marker  requirements  for  areas  under 
bonds.  However,  Kansas  should  be 
advised  that  the  U.S.  District  Court  fbr 
the  District  of  Columbia  has  remanded 
30  CFR  800.11(b],  holding  that  it 
contradicts  section  509(a)  of  SMCRA  "to 
the  extent  tiiat  it  allows  die  bond  to  be 
posted  for  an  area  less  than  tlie  entire 
arealo  be  mined  within  the  initial 
permit  term."  The  court  held  that  all 
bonds  must  apply  to  the  entire  area 
within  the  permit  area  upon  which 
surface  coal  mining  and  reclamation 
operations  will  be  conducted  during  the 
initial  permit  term.  The  Director  finds 
that  the  Kansas  provision  is  not 
inconsistent  with  the  Federal  rules  or 
the  court  decision.  However,  if 
necessary.  Kansas  will  be  notified 
through  ttie  regulatory  review  process  to 
amend  its  bonding  regulations  to  comply 
with  the  court's  ruling  and  to  be  no  less 
effective  than  the  Federal  regulations. 


Kansas  has  amended  KAJL  4-0-1  (c] 
and  (d)  to  adopt  30  CFR  816.42  and 
817.42,  concerning  water  quality 
standards  and  effluent  limitations,  as 
those  sections  existed  on  November  1, 
1983.  Kansas  has  amended  KJiJR.  4-0-1 
(c)  and  (d)  to  adopt  30  CFR  816.61^16.68 
and  817^1-817.68  as  those  sections 
existed  un  November  1, 1983.  The 
Director  finds  that  these  amendments 
are  no  less  effective  than  the  Federal 
rules. 

Kansas  has  added  K.A.R.  47-9-2, 
concerning  re  vegetation,  to  allow  the 
Board  to  require  the  permittee  to  cut  the 
vegetative  cover,  remove  rocks  that  are 
nine  inches  or  larger,  or  carry  out  any 
other  measures  w^iich  promote  the 
control  and  revegetation  of  the  permit 
area  and  are  consistent  with  the 
approved  postmining  land  use.  This 
reqtiirement  is  in  addition  to  the  other 
revegetation  requirements  in  30  CFR 
Parts  816  and  817.  llierefore.  the 
DirectcR'  finds  that  although  there  is  no 
comparable  Federal  provisiao.  the 
Kansas  amendment  is  consistent  with 
the  Federal  Act  and  regulations  and  no 
less  effective  than  30  CFR  816.111- 
816.116  and  817.111-617.11& 

Kansas  has  added  K.A.R.  47-9-3  to 
allow  the  Board  to  approve  alternate 
engineering  designs  to  those  set  forth  or 
referenced  in  its  rules  if  certain  criteria 
are  met.  Kansas  has  explained  diat  4ie 
purpose  of  this  amendment  is  to  provide 
the  Board  with  the  flexibility  of  OSM's 
1983  regulations  while  ensuring  Aat 
certain  conditions  must  be  satisfied 
before  ahemative  designs  may  be 
approved.  The  Kansas  program 
generally  incorporates  by  reference  the 
specific  design  criteria  of  OSM's  1979 
regulations,  many  of  which  were 
removed  during  regulatory  reform  and 
replaced  with  performance  standards. 
Therefore,  the  Director  finds  that  the 
Kansas  rule  is  not,  by  itself,  inconsistent 
with  the  Federal  rules.  However.  Kansas 
will  need  to  ensure  that  its  program 
includes  the  minimum  design 
requirements  and  performance 
standards  now  contained  in  OSM's 
rules.  Kansas  will  be  notified  of  any 
required  changes  to  its  regulations  when 
the  Kansas  regulatory  reform  review  is 
completed. 

8.  K.A.R.  47-13-4  incorporates  by 
reference  30  CFR  Part  B50  as  it  existed 
on  November  1, 1983,  except  for  30  CFR 
850.10  and  850.12.  Those  are  the 
information  collection  and  responsibility 
sections — ^neither  of  which  are 
applicable  to  the  State.  K.AJI.  47-13-4 
also  provides  that  the  State  Fire  Marshal 
shall  be  responsible  for  issuing  blaster 
certificates.  Further,  KJV.R.  47-13-4 
provides  that  a  board-approved  blaster 
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training  program  director  will  be 
responsible  for  examining  candidates 
for  blaster  certification.  This  approach  is 
no  less  effective  than  that  established  in 
the  Federal  regulations  at  30  CFR  Part 
850.  The  Federal  regulations  do  not 
require  the  regulatory  authority  to 
conduct  examinations,  certify  blasters 
and  establish  training  facilities  and 
courses  itself,  but  to  ensure  that  such  a 
program  is  available  in  the  State.  The 
program  amendment  as  submitted  does 
not  contain  any  information  on  the 
written  examination.  Prior  to  program 
implementation  it  will  be  necessary  for 
Kansas  to  provide  information  of  how 
the  written  examination  will  be 
administered,  and  to  allow  OSM  to 
evaluate  the  examination  to  determine  if 
the  minimum  topics  set  forth  in  30  CFR 
815.13(b)  are  included.  Upon  completion 
of  this  review  by  OSM  the  Mined  Land 
Conservation  and  Reclamation  Board 
will  be  notified,  if  appropriate,  that  the 
training,  examination  and  certification 
provisions  of  the  Kansas  program  can  be 
implemented. 

Kansas  has  added  K.A.R.  47-13-5 
which  specifies  the  responsibilities  of 
operators  and  blasters-in-charge.  The 
rule  is  no  less  effective  than  the  Federal 
rules  at  30  CFR  816.61,  817.61  and 
850.13(a). 

Kansas  has  added  K.A.R.  47-13-6  to 
require  each  person  who  seeks  a  blaster 
certification  to  document  successful 
completion  of  a  board-approved  blaster 
training  program  and  to  file  such 
documentation  with  the  application  for 
certification  by  the  State  Fire  Marshal. 
This  provision  is  no  less  effective  than 
the  Federal  rules  at  30  CFR  850.13  and 
850.14.  Prior  to  implementation,  the 
Director  is  requiring  that  Kansas  submit 
information  on  the  blaster  certification 
examination  and  how  it  will  be 
administered  for  evaluation  by  OSM. 
The  Director  finds  the  Kansas 
provisions  for  training,  examination  and 
certification  of  blasters  are  no  less 
effective  than  the  requirements 
established  in  the  Federal  rules. 

9.  Kansas  has  added  K.A.R.  47-15-la 
to  incorporate  by  reference  certain  rules 
in  30  CFR  Parts  840-843  as  they  existed 
on  November  1, 1983,  with  appropriate 
changes  to  reflect  a  State,  rather  than  a 
Federal,  regulatory  authorty.  The 
Director  finds  that  the  Kansas 
regulations  at  K.A.R.  47-15-la  are  no 
less  effective  than  the  Federal 
regulations. 

10.  Kansas  is  proposing  to  amend  the 
systems  section  of  its  program  and  has 
submitted  eight  memoranda  of 
understanding  between  the  Mined-Land 
Conservation  and  Reclamation  Board 
and  various  State  agencies  which  have 
duties  under  the  State  program.  The 


MOUs  generally  outline  the  state 
agencies'  duties  to  review  permit 
applications  and  provide  information  as 
necessary  on  unsuitability  petitions  and 
other  requirements  under  the  approved 
State  program.  The  Director  finds. that 
the  MOUs  are  consistent  with  SMCRA 
and  no  less  effective  than  the  Federal 
regulations  in  implementing  Kansas' 
program. 

in.  Public  Comment 

No  public  comments  were  received  on 
these  amendments. 

IV.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  Kansas 
program  amendments  as  submitted  on 
April  4. 1985,  under  the  provisions  of  30 
CFR  732.17.  The  Federal  rules  at  30  CFR 
Part  916  are  being  amended  to 
implement  this  decision. 

V.  Additional  Determinations . 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  for  sections  3, 4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensive  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act-  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  916 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Undeiground 
mining. 


Dated:  November  8, 1985. 
lames  W.  Workman, 

Acting  Director,  Office  of  Surface  Mining. 

PART  916— KANSAS 

30  CFR  Part  916  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  916 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  IZOle/se?.). 

2.  30  CFR  916.15  is  amended  by  adding 
a  new  paragraph  (e)  as  follows: 

§916.15    Approval  of  regulatory  program 
wiwnrtmanti , 


(e)  The  following  amendments 
submitted  April  4. 1985.  are  approved 
effective  November  15. 1985. 

(1)  K.S.A  1984  Supp.  49-406(g). 

(2)  Revisions  amending  Kansas 
regulations  K.A.R.  47-1-11.  K.A.R.  47-2- 
75.  Kj\.R.  47-3-42(a)(45).  Kj\.R.  47-3- 
42(a)(23).  K.A.R.  47-3-42.  K.A.R.  47- 
Article  5,  K.A.R.  47-8-9(j),  K.A.R.  47-8- 
9a,  K.A.R.  47-9-1.  K.A.R.  47-9-2.  K.A.R. 
47-9-3.  K.AJI.  47-13-4.  K.A.R.  47-13-5, 
K.A.R.  47-13-«.  and  K.A.R.  47-Article  15. 

(3)  Memoranda  of  understanding  with 
the  following  State  agencies:  Fish  and 
Game  Commission.  Division  of  Water 
Resources.  Department  of  Health  and 
Environment,  State  Geological  Survey, 
State  Historical  Society,  State  Water 
Office,  State  Conservation  Commission 
and  State  Fire  Marshal. 

§916.16   [Removed] 

3.  Section  916.16  is  removed  and 
reserved. 

[PR  Doc.  85-27184  Filed  11-14-86;  8:45  am) 
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30  CFR  Part  925 

Extension  of  Deadline  for  Submission 
of  Program  Amendment  to  the 
Missouri  Permanent  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule. 

summary:  OSM  is  announcing  its 
decision  to  further  extend  the  deadline 
for  Missouri  to:  (1)  Promulgate  rules 
governing  the  training,  examination  and 
certification  of  blasters,  and  (2)  develop 
and  adopt  a  program  to  examine  and 
certify  all  persons  who  are  directly 
responsible  for  the  use  of  explosives  in  a 
surface  coal  mining  operation. 


BEST  COPY  AVAILABLE 
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On  August  e,  1984,  Missoufi  requMted 
an  extension  of  time  for  the 
development  of  a  blaster  certiflcation 
program.  On  October  28. 1984.  OSM 
announced  its  decision  to  extend 
Missouri  deadline  to  August  0, 1985  (49 
FR  43055).  On  August  4, 1985,  Missouri 
requested  an  additional  one-year 
extension  to  submit  a  blaster  training 
program  and  examination.  All  States 
with  regulatory  programs  approved 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act]  are  required  to  develop  and  adopt  a 
blaster  certification  program  by  March 
4, 1984.  Section  850.12(b)  of  OSM's 
regulation  provides  that  the  Director, 
OSM,  may  approve  an  extensicm  of  time 
for  a  State  to  develop  and  adopt  a 
program  upon  a  demonstration  of  good 
cause.  In  accordance  with  the  State's 
request,  the  Director  is  granting  the 
State  an  additional  one  year  extension 
of  time  to  submit  a  proposed  blaster 
certification  program. 
EFFECTIVE  DATE:  November  15, 1965. 
FOR  FURTHER  INFORUATIOII  CONTACr 
Mr.  Charles  E.  Sandberg,  Acting  Field 
OfHce  Director,  Kansas  City  Field 
Office,  Office  of  Surface  Mining,  1103 
Grand  Avenue,  Professional  Building, 
Room  502,  Kansas  City,  Missouri; 
Telephone:  (816)  374-5527. 
SUPPLENUENTARY  INFORMATION:  On 
March  4. 1983.  OSM  issued  final  rules 
effective  April  14, 1983.  establishing  the 
Federal  standards  for  the  training  and 
certification  of  blasters  at  30  CFR  Part 
850  (48  FR  9486).  Section  850.12  of  these 
regulations  stipulates  that  the  regulatory 
authority  in  each  State  with  an 
approved  program  under  SMCRA  shall 
develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rule  at  30  CFR  Part  850,  whichever  is 
later.  In  the  case  of  Missouri's  program, 
the  applicable  date  is  12  months  after 
publication  date  of  OSM's  rule,  or 
March  4.  1984. 

On  August  6, 1984,  Missouri  advised 
OSM  that  it  would  be  unable  to  meet  the 
August  Q,  1984  deadline  and  requested  a 
one  year  extension  to  develop  and  adopt 
'  a  blaster  certification  program.  On 
October  26, 1984,  OSM  granted  Missouri 
an  extension  to  August  6, 1985  (49  FR 
43055). 

On  August  4, 1965,  the  Director  of  the 
Missouri  Land  Reclamation  Commission 
advised  OSM  that  the  State  would 
require  another  extension  of  time  to 
submit  its  blaster  training  and 
examination  program  (Administrative 


Record  MO-282).  He  stated  the  reason 
for  the  extennon  is  to  provide  the 
necessary  time  for  (1)  Contract 
negotiations  with  consultants  to 
establish  certification  procedures  and  a 
test;  (2)  {Meparation  of  appropriate 
procedwes  and  test;  (3)  incorporation  of 
the  certification  procedures  and  test 
format  in  the  Missouri  Code  of 
Regulations;  and  (4)  gaining  approval  of 
the  State  program  amendment 

In  the  September  13, 1965  Federal 
Res^star  (50  FR  37383),  OSM  proposed 
an  additional  one-year  extension  for 
Missouri  to  submit  to  OSM  a  proposed 
blaster  training  program.  Public 
comment  on  this  proposal  was  sought 
for  30  days  ending  October  15, 1985.  No 
comments  were  submitted  to  OSM 
during  the  comment  period. 

Director's  Detennination 

In  accordance  vnth  the  State's 
request,  the  Director  has  decided  to 
extend  the  deadline  for  Missouri  to 
submit  a  proposed  blaster  training 
program  until  August  6, 1986.  This 
extension  will  allow  Missouri  to  develop 
and  adopt  an  adequate  blaster 
certification  and  training  program 
consistent  with  Federal  requirements. 
Accordingly,  30  CFR  925.16  is  being 
amended  to  reflect  the  Director's 
decision. 

Additional  Detenninations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4, 7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  Regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  ratfier,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 


the  Office  of  Management  and  Budget 
under  44  U.S.C  3507. 

List  of  Subjects  in  30  CFR  Part  825 

Coal  maniog.  Intergovemmeotal 
relations.  Surface  mining.  UndeiigrouMl 

mining. 

Dated:  Novenroer  8, 1965. 
jatiww  Wr .  Wfoflumii. 

Director,  Office  of  Surface  Mining. 

PART«2S-4MSS0URI 

30  CFR  Part  925  is  amended  as 

follows: 
1.  The  authority  citation  for  Part  82S 

continues  to  read  as  follows: 

Autlrarity:  Pub.  L  BS-87.  Surface  Mioing 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C  1201  ef  899). 

2. 30  CFR  Part  925.16  is  amended  by 
revising  para^aph  (i)  to  read  as  follows: 

9  925.16 


(i)  Pursuant  to  30  CFR  732.17,  Missouri 
is  required  to  submit  for  OSM's 
approval  the  following  proposed 
program  amendments  by  the  dates 
specified:  • 

(1)  By  August  6. 1986.  Missouri  shall 
submit  for  OSM's  approval: 

(i)  Rules  governing  the  training, 
examination  cmd  certification  of  blasters 
and 

(ii)  A  program  to  examine  and  certify 
all  persons  who  are  directly  responsible 
for  the  use  of  explosives  in  surface  coal 
mining  operations. 

(FR  Doc.  85-27269  Filed  11-14-85;  8:45  am] 
BILUNO  ate-SMi 


DEPARTMENT  OF  DEFENSE 

32  CFR  Part  78 

[000  DIractlve  1332.341 

Voluntary  Stata  Tax  WlUiwIding  From 
Retired  Pay 

AGENCY:  Office  of  the  Secretary  of 
Defense.  DOH 
action:  Final  rule. 

summary:  This  rule  implements  section 
654  of  Pub.  L  98-^525,  which  is  codified 
under  title  la  United  States  Code. 
section  1045  (10  US.C.  1045).  It  provides 
guidance  on  voluntary  State  tax 
withholding  from  the  retired  pay  of 
Uniformed  Service  members. 
EFFECTIVE  DATE:  November  15, 1965. 
ADDRESS:  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Management 
Systems),  Washington,  D.C.  20301. 
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FOR  nmTHER  INFOmUTION  CONTACT. 

Mr.  lames  T.  Jasinski,  telephone  (202) 
-  697-0536. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  28, 1985  (50 
CFR  12249),  DOD  issued  an  interim  rule 
with  a  comment  period.  Comments  were 
received  from  the  Uniformed  Services 
and  the  Commonwealth  of  Virginia.  All 
comments  were  considered  in  the 
development  of  the  final  rule.  SigniHcant 
comments  and  changes  are  highlighted 
in  the  following  discussion.  For  the  most 
part  no  major  changes  appear  in  the 
Hnal  rule.  The  citations  given  below 
refer  to  the  final  rule,  unless  otherwise 
noted. 

Comments  and  Changes 

In  general,  comments  were  favorable 
and  noted  that  the  regulations  imposed 
no  burdensome  requirements  on 
individuals.  States,  or  the  Uniformed 
Services.  Twenty-two  States  have 
entered  into  agreements  with  the 
Department  of  Defense  under  this  rule 
as  of  September  26, 1985.  The  States  are: 
Alabama,  Arizona,  Arkansas, 
California,  Delaware,  Georgia,  Idaho, 
Indiana,  Kansas.  Kentucky,  Maine, 
Maryland,  Massachusetts,  Mimiesota. 
New  Mexico,  North  Carolina, 
Oklahoma,  Rhode  Island,  South 
Carolina,  Utah,  Virginia,  and  Wisconsin. 
Several  States  asked  if  the  Department 
of  Defense  would  publicize  the 
availability  of  voluntary  State  tax 
withholding  from  retired  pay.  The 
Uniformed  Services  will  include  an 
appropriate  notice  in  the  next  mailing  to 
retirees. 

Section  7A5— The  order  of  definitions 
was  changed  with  "income  tax" 
becoming  §  78.3(a)  and  "member" 
moved  to  %  78.3(b). 

Section  78.4(a)— In.  the  revised  text, 
the  section  ends  with  the  word 
"request."  with  the  deletion  of:  "and  the 
member  is  a  resident  of  that  State."  The 
change  responds  to  comments  that  the 
original  wording  would  require  the 
Uniformed  Services  to  validate  a 
member's  legal  residence.  This  was  not 
intended. 

Section  78.5(a) — Many  comments 
suggested  changing  the  remittance 
period  from  quarterly  to  monthly  to 
conform  with  other  tax  depositary 
requirements.  The  statutory  authority 
specifies  quarterly  payments  to  States. 

Section  78.5(b)— The  first  sentence 
was  clarified  by  adding  "subsequent" 
before  withholdings.  The  purpose  gf  the 
change  is  to  alert  retirees  that  changes 
in  tax  withholdings  are  always 
prospective.  This  does  not  preclude 
retroactive  corrections  of  administrative 
errors  by  the  Uniformed  Services. 


Section  78.5(f)—Seveial  comments 
asked  for  clarification  of  refunding 
procedures.  This  section  has  been 
revised  accordingly.  The  Uniformed 
Services  may  honor  a  retiree's  request 
for  refund  until  preparation  of  the  final 
voluntary  tax  withholding  payment  for 
that  calendar  year.  After  that  the  retiree 
may  seek  a  refund  of  any  state  tax 
overpayment  by  filing  the  appropriate 
state  tax  form  with  the  State  that 
received  the  voluntary  withholding 
payments.  The  Uniformed  Services  will 
provide  a  retiree  with  an  Internal 
Revenue  Service  Form  W-2P, 
"Statement  for  Recipients  of  Annuities. 
Pensions.  Retired  Pay  or  IRA 
Payments,"  that  indicates  the  total  tax 
withheld  for  each  State,  following  each 
calendar  year.  State  refunds  will  be 
made  in  accordance  with  state  income 
tax  policy  and  procedures. 

Section  78.5fh)—De\eted  "exhausted 
or  otherwise  unavailable"  in  the  first 
sentence  and  substituted  "not  sufficient" 
in  its  place.  This  more  accurately 
describes  the  circumstances. 

Section  78.6(a)— Deleted  "sign"  under 
the  responsibilities  of  the  Assistant 
Secretary  of  Defense  (Comptroller). 

Section  78.7— Article  Ul  was  amended 
by  adding  the  last  sentence,  which  sets 
a  time  period  for  States  to  withdraw 
from  a  Standard  Agreement  when  there 
is  a  change  to  32  CFR  Part  78.  The 
former  section  C.4.  of  Article  V  of  the 
interim  rule  has  been  removed.  The 
change  is  necessary  to  conform  with  the 
policy  statement  llie  retiree  is 
responsible  to  ensure  that  tax 
withholding  is  requested  for  the 
appropriate  State.  The  former  section 
C.5.  of  Article  V  is  now  section  C.4. 

Executive  Order  12291 

DOD  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of  E.O. 
12291,  because  it  is  not  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  result  in  a  major 
increase  in  the  cost  or  prices  for 
consumers,  industries.  State  or  local 
governments;  or  adversely  effect 
competition,  employment  investment, 
productivity,  or  innovation. 

Regulatory  Flexibility  Act  of  1960 

This  rule  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Therefore,  no 
Regulatory  Flexibility  Analysis  was 
prepared.  The  final  rule  will  have  no 
significant  impact  on  small  entities. 

List  of  Subjects  in  32  CFR  Part  78 

Military  personnel.  Intergovernmental 
relations. 


Accordingly,  32  CFR,  Chapter  1,  is 
amended  by  adding  a  new  Part  78  to 
read  as  follows: 

PART  78~VOLUNTARY  STATE  TAX 
WTTHHOLOINQ  FROM  RETIRED  PAY 


Sec. 

7M 

Purpose. 

78.2 

Applicability  and  scope. 

78.3 

Oermitions. 

78.4 

Policy. 

7a5 

Procedures. 

78.6 

Responsibilities. 

78.7 

Standard  agreement. 

Authority:  10  U.S.C  1045. 

978.1  Purpose. 

Under  10  U.S.C.  1045,  this  part 
provides  implementing  guidance  for 
voluntary  State  tax  withholding  from  the 
retired  pay  of  uniformed  Service 
members. 

978.2  AppllcabUity  and  scope. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense,  the  Military 
Departments,  the  Coast  Guard  (under 
agreement  with  the  Department  of 
Transportation),  the  Public  Health 
Service  (PHS)  (under  agreement  with  the 
Department  of  Health  and  Human 
Services  and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
(under  agreement  with  the  Department 
of  Commerce).  The  term  "Uniformed 
Services,"  as  used  herein,  refers  to  the 
Army,  Navy,  Air  Force,  Marine  Corps, 
Coast  Guard,  commissioned  corps  of  the 
PHS.  and  the  Commissioned  corps  of  the 
NOAA. 

(b)  It  covers  members  retired  from  the 
regular  and  reserve  components  of  the 
Uniformed  Services  who  are  receiving 
retired  pay. 

978.3  Definitions. 

(a)  Income  tax.  Any  form  of  tax  under 
a  State  statute  where  the  collection  of 
that  tax  either  imposes  on  employers 
generally  the  duty  of  withholding  sums 
from  the  compensation  of  employees 
and  making  returns  of  such  sums  to  the 
State,  or  grants  employers  generally  the 
authority  to  withhold  sums  from  the 
compensation  of  employees  if  any 
employee  voluntarily  elects  to  have  such 
sum  withheld.  And,  the  duty  to  withhold 
generally  is  imposed,  or  the  authority  to 
withhold  generally  is  granted,  with 
respect  to  the  compensation  of 
employees  who  are  residents  of  such 
State. 

(b)  Member.  A  person  originally 
appointed  or  enlisted  in,  or  conscripted 
into,  a  Uniformed  Service  who  has 
retired  from  the  regular  or  reserve 
component  of  the  Uniformed  Service 
concerned. 
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(c)  Retired  pay.  Pay  and  benefits 
received  by  a  member  based  on 
conditions  of  the  retirement  law,  pay 
grade,  years  of  service,  date  of 
retirement,  transfer  to  the  Fleet  Reserve 
or  Fleet  Marine  Corps  Reserve,  or 
disability.  It  also  is  known  as  retainer 
pay. 

(d)  State.  Any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States. 

§78.4    PoHcy. 

(a)  It  is  the  policy  of  the  Uniformed 
Services  to  accept  written  requests  from 
members  for  voluntary  income  tax 
withholding  from  retired  pay  when  the 
Department  of  Defense  has  an 
agreement  for  such  withholding  with  the 
State  named  in  the  request. 

(b)  The  Department  of  Defense  shall 
enter  into  an  agreement  for  the 
voluntary  withholding  of  State  income 
taxes  from  retired  pay  with  any  State 
within  120  days  of  a  request  for 
agreement  from  the  proper  State  official. 
The  agreement  shall  provide  that  the 
Uniformed  Services  shall  withhold  State 
income  tax  fronj  the  monthly  retired  pay 
of  any  member  who  voluntarily  requests 
such  withholding  in  writing. 

9  78.5    ProcedufM.  . 

(a)  The  amounts  withheld  during  any 
calendar  quarter  shall  be  retained  by  the 
Uniformed  Service  and  disbursed  to  the 
States  during  the  month  following  that 
calendar  quarter.  Payment  procedures 
shall  conform,  to  the  extent  practicable, 
to  the  usual  fiscal  practices  of  the 
Uniformed  Services. 

(b)  A  member  may  request  that  the 
State  designated  for  withholding  be 
changed  and  that  the  subsequent 
withholdings  be  remitted  as  amended.  A 
member  may  revoke  his  or  her  request 
for  withholding  at  any  time.  Any  request 
for  a  change  in  the  State  designated  or 
any  revocation  is  effective  on  the  first 
day  of  the  month  after  the  month  in 
which  the  request  or  revocation  is 
processed  by  the  Uniformed  Service 
concerned,  but  in  no  event  later  than  on 
the  first  day  of  the  second  month 
beginning  after  the  day  on  which  the 
request  or  revocation  is  received  by  the 
Uniformed  Service  concerned. 

(c)  A  member  may  have  in  effect  at 
any  time  only  one  request  for 
withholding  under  this  part.  A  member 
may  not  have  more  than  two  such 
requests  in  effect  during  any  one 
calendar  year. 

(d)  The  agreements  with  States  may 
not  impose  more  burdensome 
requirements  on  the  United  States  than 
on  employers  generally  or  subject  the 
United  States,  or  any  member,  to  a 


penalty  or  liability  because  of  such 
agreements. 

(e)  The  Uniformed  Services  shall 
perform  the  services  under  this  part 
without  accepting  payment  from  States 
for  such  services. 

(f)  The  Uniformed  Services  may  honor 
a  retiree's  request  for  refund  until 
preparation  of  the  final  voluntary  tax 
withholding  payment  for  that  calendar 
year.  After  that,  the  retiree  may  seek  a 
refund  of  any  State  tax  overpayment  by 
filing  the  appropriate  State  tax  form 
with  the  State  that  received  the 
voluntary  withholding  payments.  The 
Uniformed  Services  will  provide  a 
retiree  with  an  Internal  Revenue  Service 
Form  W-2P,  "Statement  for  Recipients 
of  Annuities,  Pensions,  Retired  Pay  or 
IRA  Payments,"  that  indicates  the  total 
tax  withheld  for  each  State,  following 
each  calendar  year.  State  refunds  will 
be  in  accordance  with  State  income  tax 
policy  and  procedures. 

(g)  A  member  may  request  voluntary 
tax  withholding  by  writing  the  retired 
pay  office  of  his  or  her  Uniformed 
Service.  The  request  shall  include:  The 
member's  full  name,  social  security 
number,  the  fixed  amount  to  be  withheld 
monthly  from  retired  pay,  the  State 
designated  to  receive  the  withholding, 
and  the  member's  current  residence 
address.  The  request  shall  be  signed  by 
the  member,  or  in  the  case  of 
incompetence,  his  or  her  guardian  or 
trustee.  The  amoimt  of  the  request  for 
State  tax  withholding  must  be  an  even 
dollar  amount,  not  less  than  $10  or  less 
than  the  State's  minimum  withholding 
amount,  if  higher.  The  Uniformed 
Services'  retired  pay  office  addresses 
are  given  as  follows: 

(1)  Army — Commanding  Officer, 
Army  Finance  and  Accounting  Center 
(Dept.  90),  Indianapolis,  IN  46249.  (800) 
428-2290. 

(2)  Navy — Commanding  Officer,  Navy 
Finance  Center  (Code  301),  Anthony  J. 
Celebrezze  Federal  Building,  Cleveland, 
OH  44199,  (800)  321-1080. 

(3)  Air  Force— Commander.  Air  Force 
Accounting  and  Finance  Center,  Attn: 
RP,  Denver,  CO  80279,  (800)  525-0104. 

(4)  Marine  Corps — Commanding 
Officer  (CPR),  Marine  Corps  Finance 
Center,  Kansas  City,  MO  64197,  (816) 
926-7130. 

(5)  Coast  Guard — Commanding 
Officer  (Retired),  U.S.  Coast  Guard  Pay 
and  Personnel  Center,  444  S.E.  Quincy 
Street,  Topeka,  KS  66683,  (913)  295-2657. 

(6)  PHS— U.S.  Public  Health  Service, 
Compensation  Branch,  5600  Fisher  Lane, 
Room  4-50,  Rockville,  MD  20857,  (800) 
638-8744  (except  AK  &  MD),  (301)  443- 
6132  (AK  &  MD). 

(7)  NOAA— Commanding  Officer, 
Navy  Finance  Center  (Code  301), 


Anthony  J.  Celebrezze  Federal  Building. 
Cleveland,  OH  44199,  (800)  321-1080. 

(h)  If  a  member's  retired  pay  is  not  - 
sufficient  to  satisfy  a  member's  request 
for  a  voluntary  State  tax,  then  the 
withholding  will  cease.  A  member  may 
initiate  a  new  request  when  such 
member's  retired  pay  is  restored  in  an 
amount  sufficient  to  satisfy  the 
withholding  fequest. 

(i)  A  State  requesting  an  agreement 
for  the  voluntary  withholding  of  State 
tax  from  the  retired  pay  of  members  of 
the  Uniformed  Services  shall  indicate,  in 
writing,  its  agr^ment  to  be  bound  by 
the  provisions  of  this  part.  If  the  State 
proposes  an  agreement  that  varies  from 
the  Standard  Agreement,  the  State  shall 
indicate  which  provisions  of  the 
Standard  Agreement  are  not  acceptable 
and  propose  substitute  provisions.  The 
letter  shall  be  addressed  to  the 
Assistant  Secretary  of  Defense 
(Comptroller),  the  Pentagon, 
Washington,  D.C.  20301.  To  be  effective, 
the  letter  must  be  signed  by  a  State 
official  authorized  to  bind  the  State 
under  an  agreement  for  tax  withholding. 
Copies  of  applicable  State  laws  that 
audiorize  employers  to  withhold  State 
income  tax  and  authorize  the  official  to 
bind  the  State  under  an  agreement  for 
tax  withholding  shall  be  enclosed  with 
the  letter.  The  letter  also  shall  indicate 
the  title  and  address  of  the  official 
whom  the  Uniformed  Services  may 
contact  to  obtain  information  necessary 
for  implementing  withholding. 

(j)  Withiii  120  days  of  the  receipt  of  a 
letter  from  a  State,  the  Assistant 
Secretary  of  Defense  (Comptroller),  or 
designee,  will  notify  the  State,  in 
writing,  that  DoD  has  either  entered  into 
the  Standard  Agreement  or  that  an 
agreement  cannot  be  entered  into  with 
the  State  and  the  reasons  for  that 
determination. 

§78.6    RMponsiMllties. 

(a)  The  Assistant  Secretary  of  Defense 
(Comptroller)  shall  provide  guidance, 
monitor  compliance  with  this  part,  and 
have  the  authority  to  change  or  modify 
the  procedures  set  forth. 

(b)  The  Secretaries  of  the  Military 
Departments  and  Heads  of  the  other 
Uniformed  Services  shall  comply  with 
this  part. 

§  78.7    Stamterd  Agr*«nMnt 

Standard  Agreement  For  Voluntary 
State  Tax  Withholding  From  The 
Retired  Pay  Of  Uniformed  Service 
Members 

Article  I^Purpose 

This  agreement,  hereafter  referred  to  as  the 
"Standard  Agreement,"  establishes 
administrative  procedures  and  assigns 
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responsibilities  for  voluntary  State  tax 
withholding  from  the  retired  pay  of 
Unifonned  Service  members  consistent  with 
section  654  of  the  Department  of  Defense 
Authorization  Act  for  Fiscal  Year  1985  (Pub. 
L  98-525).  codified  as  10  U5.C  10*5. 

Article  H— Parties  I 

The  parties  to  this  agreement  are  the 
Department  of  Defense  on  behalf  of  the 
Uniformed  Services  and  the  State  that  haa 
entered  into  this  agreement  pursuant  to  10 
use.  10*5. 

Article  lit— Procedures 

The  parties  lo  the  Standard  Agreement  are 
bound  by  the  provisions  in  Title  32,  Code  of 
Federal  Regulations,  part  7a  The  Secretary  of 
Defense  may  amend,  modify,  supplement,  or 
change  the  procedures  for  voluntary  State  tax 
withholding  from  retired  pay  of  Uniformed 
Service  members  after  giving  notice  in  the 
Federal  Register.  In  the  event  of  any  such 
changes,  the  State  will  be  given  45  days  to 
terminate  this  agreement. 

Article  IV— Reporting 

Copies  of  Internal  Revenue  Service  Porai 
W-2P.  "Statement  for  RedpienU  of 
Annuities.  Pensions,  Retired  Pay  or  IRA 
Payments,"  may  be  used  for  reporting 
withheld  taxes  to  the  State.  The  media  for 
reporting  (paper  copy,  magnetic  tape,  etc) 
will  comply  with  State  reporting  standards 
that  apply  to  employers  in  general. 

Article  V— Other  Provisions 

A.  This  agreement  shall  be  subject  to  any 
amendment  of  10  U.S.C.  10*5  and  any 
regulations  issued  pursuant  to  such  statutory 
change. 

B.  In  addition  to  the  provisions  of  Article 
01.  the  agreement  may  be  terminated  by  a 
party  to  the  Standard  Agreement  by 
providing  the  other  parly  with  written  notice 
to  that  effect  at  least  90  days  before  the 
proposed  terminafion. 

C  Nothing  in  this  agreement  shall  be 
deemed  to: 

1.  Require  the  collection  of  delinquent  tax 
liabilities  of  retired  members  of  the 
Uniformed  Services; 

2.  Consent  to  the  application  of  any 
provision  of  State  law  that  has  the  effect  ol 
imposing  more  burdensome  requirements 
upon  the  United  States  than  the  State 
imposes  on  other  employers,  or  subjecting  the 
United  States  or  any  member  to  any  penalty 
or  liability: 

3.  Consent  to  procedures  for  withholding, 
filing  of  returns,  and  payment  of  the  withheld 
taxes  lo  States  that  do  not  conform  to  the 
usual  fiscal  practices  of  the  Unifonned 
Services; 

4.  Allow  the  Uniformed  Services  to  accept 
payment  from  a  State  for  any  services 
performed  with  regard  to  State  income  tax 
withholding  from  the  retired  pay  of 
Uniformed  Service  members. 

Dated:  November  8, 1985. 
Unda  M.  Lawsim, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 

jFR  Doc  85-27010  Filed  11-14-85;  8:45  am] 

BNJJNQ  COOC  3S10-01-« 


DEPARTIIENT  OF  THE  MTERIOn 

43CFRPart4 

Petitions  for  Award  of  Coats  and 
Expenses  Under  Section  525(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977 

aqbicy:  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior. 
action;  Final  rule. 

summary:  By  this  rule,  the  Office  of 
Hearings  and  Appeals  (OHAJ  in  the 
Department  of  the  Interior  (DOI)  revises 
43  CFR  4.1294CaMll  to  mwe  dearly 
define  the  conditions  under  which  costs 
and  expenses  (including  attorneys'  fees) 
may  be  awarded,  and  43  CFR  4.1294(b) 
to  conform  with  a  recent  decision  in 
which  the  United  States  Supreme  Court 
held  that  absent  some  degree  of  success 
on  the  merits  by  a  claimant,  it  is  not 
"appropriate"  for  a  court  to  award 
attorneys'  fees.  The  affected  rules 
govern  petitions  for  the  award  of  costs 
and  expenses  under  section  525(e)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  30  U.S.C  1201.  et 
seq. 

EFFECTIVE  DATE:  December  16. 1985. 

FOR  FURTHER  MFORaUTKM  CONTACT: 

John  H.  Kelly.  Deputy  Director.  Offlce  of 
Hearings  and  Appeals.  4015  Wilson 
Boidevard,  Arlington,  Virginia  22203; 
Telephone  (703)  235-38ia 

SUPPLEMENTARY  MPORMATIOM: 

I.  Background 

II.  Discussion  of  {  4.1294(a)(1) 

III.  Discussion  of  i  4.1294(b] 

IV.  Other  Comments 

V.  Future  Rulemaking  Actions 

VI.  Procedural  Matters 

I.  Badcground 

OHA  published  its  proposed 
amendments  to  these  regulations  on 
pages  21470-71  of  the  Federal  Registai  of 
May  24, 1985,  indicating  that  comments 
would  be  accepted  through  June  24. 
1985.  Fotir  letters  containing  comments 
were  received. 

Section  525(e)  of  SMCRA,  30  U.S.C. 
1275(e),  provides  that  "(wjhenever  an 
order  is  issued  under  \i^  section,  or  as 
a  result  of  any  administrative 
proceeding  under  this  Act.  at  the  request 
of  any  person,  a  sum  equal  to  the 
aggregate  amount  of  all  costs  and 
expenses  {including  attorney  fees)  as 
determined  by  the  Secretary  to  have 
been  reasonably  incurred  by  such 
person  for  or  in  connection  with  his 
participation  in  such  proceedings, 
includiiig  any  judicial  review  of  agency 
actions,  may  be  assessed  against  either 
party  as  the  court,  resulting  from  judicial 
review  or  the  Secretary,  resulting  from 


administrative  proceedings,  deems 
proper."  (Emphasis  added.) 

To  establish  procedures  governing 
petitions  for  the  award  of  costs  and 
expenses  under  section  525(e),  OHA 
promulgated  rules  which  appear  at  43 
CFR  4.1290-4.1296.  These  existing  rules 
were  proposed  on  April  13, 1978,  43  FR 
15441;  the  final  rules  were  published  on 
August  3, 1978,  43  FR  34378. 

The  existing  rules  specify  who  may 
file  for  an  award  (5  4.1290),  the  time  and 
place  for  filing  (S  4.1291),  the  contents  of 
a  petition  for  an  award  ({  4.1292),  the 
time  for  filing  an  answer  (S  4.1293).  who 
may  receive  an  award  [%  4.1294),  what 
an  award  may  include  [\  4.1295),  and 
appeals  procedures  (9  4.1296). 

An  examination  of  the  Department's 
existing  rules  was  prompted  by  the 
decision  of  the  United  States  Supreme 
Court  in  Ruckelshaus  v.  Sierra  Club,  463 
U.S.^680  (1983),  which  held  in  a  statutory 
context  similar  to  section  525(e)  of 
SMCRA  that  an  award  of  costs  and 
expenses  in  conditioned  upon  a  party 
prevailing  in  whole  or  in  part  in  the 
underlying  proceeding.  The  authors  of 
this  final  rulemaking  are  John  H.  Kelly, 
Deputy  Director,  and  James  R.  Kleiler. 
Attorney-Adviser.  Office  of  Hearings 
and  Appeals. 

n.  Discussion  of  §  4.1294(a)(1) 

The  role  revises  9  4.1294(a)(1) 
regarding  awards  from  a  permittee  to  a 
person  who  initiates  or  participates  in 
an  administrative  proceeding  reviewing 
an  enforcement  action  that  results  in  a 
finding  that  a  violation  of  the  Act. 
regulations,  or  permit  has  occurred,  or 
than  an  imminent  hazard  existed.  OHA 
proposed  amendment  of  the  cnrrent 
regulation  because  it  did  not  adequately 
distinguish  the  contribution  made  by  a 
participating  person  &om  that 
contribution  made  by  an  initiating  party. 
It  is  not  the  intent  of  OHA  that  a  person 
who  participates  in  but  does  not  initiate 
an  administrative  proceeding  under 
9  4.1294(a)(1)  receive  an  award  if  such 
person's  contribution  is  essentially  the 
same  as  that  of  the  initiating  party. 
Rather,  it  is  OHA's  intent  that  an  award 
be  made  to  such  person  only  if  the 
person's  contribution  is  separate  and 
distinct  from  that  of  the  initiating  party. 
and  the  regulation  has  been  revised  to 
make  that  intent  explicit.  The  finaJ 
regulation  contains  other  revisions  made 
to  satisfy  concerns  raised  by  the 
comments. 

Each  commenter  criticized  the 
proposed  rules  for  failing  to  make  the 
requirement  that  a  party  prevail  in 
whole  or  in  part,  achieving  some  degree 
of  success  on  the  merits,  applicable  to 
fees  awarded  to  any  person  from  lh*> 
permittee.  Such  a  revision  of  subsection 
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(a)(1)  is  unnecessary  to  conform  the 
regulation  to  the  Ruckelshaus  decision 
because  the  regulation  has  always 
required  "a  finding  that  a  violation  of 
the  act,  regulations  or  permit  has 
occurred,  or  that  an  imminent  hazard 
existed."  Meeting  this  requirement  is 
comparable  to  a  showing  of  some  degree 
of  success  on  the  merits. 

Two  comments  noted  that  the  existing 
regulation  and  the  proposed  revision 
refer  to  "administrative  proceedings 
reviewing  enforcement  actions"  with 
respect  to  a  person  initiating  a 
proceeding,  but  refer  to  "enforcement 
proceeding"  with  respect  to  a  person 
who  participated  in  but  did  not  initiate  a 
proceeding.  The  comments  questioned 
whether  this  difference  in  language 
referred  to  different  types  of 
proceedings.  Although  the  regulation 
was  never  intended  to  refer  to  two 
different  types  of  proceedings,  the  text 
of  the  regulation  has  been  revised  to 
eliminate  this  perceived  ambiguity. 

Two  comments  expressed  concern 
that  if  ten  counts  are  charged  against  a 
permittee  but  a  person  initiating  the 
proceeding  prevailed  on  only  one,  that 
person  should  receive  from  the 
permittee  only  costs  applicable  to  the 
one  count  on  which  he  prevailed.  While 
the  extent  to  which  a  party  prevails  on 
the  merits  is  certainly  relevant  in 
determining  the  amount  of  an  award,  we 
And  such  a  consideration  is  best 
addressed  on  a  case  by  case  basis. 
Thus,  no  revision  of  the  regulation  has 
been  made  to  accommodate  the  concern 
raised  by  these  comments. 

One  comment  suggested  that  the 
initiator  should  be  required  to  make  a 
contribution  separate  and  distinct  from 
OSM  in  order  to  be  eligible  to  recover 
an  award  of  costs.  The  final  regulation 
was  not  revised  to  accommodate  this 
comment.  However,  the  requirement 
that  a  contribution  be  "substantial" 
precludes  an  award  if  a  contribution 
simply  duplicates  that  of  OSM. 

One  comment  expressed  concern  that 
a  permittee  may  be  assessed  fees  for  a 
violation  which  occurred  as  a  result  of 
inadequate  enforcement  by  OSM.  The 
commenter  noted  that  many  portions  of 
SMCRA  and  its  regulations  are  unclear 
and  that  OSM  issues  to  its  inspectors 
internal  guidelines  which  are  not 
binding  regulations.  The  comment 
objects  that  a  permittee  would  be 
exposed  to  "an  award  of  fees  for 
activities  on  the  part  of  OSM  in 
resolving  an  enforcement  action  under 
ambiguous  regulations."  Nevertheless, 
where  there  has  been  a  flnding  that  a 
violation  of  the  Act  has  occurred,  OHA 
does  not  consider  it  appropriate  to 
shield  a  permittee  completely  from 
liability  for  costs  and  expenses.  Any 


mitigating  circumstances  are  best 
addressed  on  a  case-by-case  basis.  No 
revision  of  the  regulation  was  made  in 
response  to  this  comment. 

III.  Discussion  of  %  4.1294(b) 

Currently,  §  4.1294(b)  provides  that 
costs  and  expenses  may  be  awarded 
from  OSM  to  persons  other  than  the 
permittee,  if  the  person  "made  a 
substantial  contribution  to  the  full  and 
fair  determination  of  the  issues,"  but 
does  not  contain  criteria  with  regard  to 
the  degree  of  success  on  the  merits  to  be 
achieved  for  such  awards.  In  view  of  the 
court's  decision  in  Ruckelshaus,  OHA 
proposed  to  revise  paragraph  (b)  of 
§  4.1294  to  state  explicitly  that  eligibility 
to  receive  an  award  is  "subject  to  the 
condition  that  the  person  shall  have 
prevailed  in  whole  or  in  part,  achieving 
at  least  some  degree  of  success  on  the 
merits."  The  proposed  rule,  however, 
had  deleted  the  requirement  that  the 
person  make  "a  substantial  contribution 
to  a  full  and  fair  determination  of  the 
issues."  In  Carson-Truckee  Water 
Conservancy  District  v.  Secretary  of  the 
Interior.  748  F.  2d  523,  526  (9th  Cir.  1984). 
cert,  denied  sub  nam.  Pyramid  Lake 
Paiute  Tribe  of  Indians  v.  Carson- 
Truckee  Water  Conservancy  District. 

U.S 105  S.  Ct.  2139 

(1985),  the  court  affirmed  the  denial  of 
an  award  to  a  prevailing  party  and 
expressly  rejected  the  contention  that 
the  Ruckelshaus  decision  had 
eliminated  the  requirement  that  a  person 
make  a  "substantial  contribution"  to  be 
eligible  for  an  award.  Furthermore, 
neither  the  proposed  nor  final  rules  have 
deleted  the  "substantial  contribution" 
requirement  for  §  4.1294(a),  and  in 
consideration  of  concerns  raised  by 
comments  concerning  differing 
standards  among-the  various 
subsections  of  §  4.1294,  the  "substantial 
contribution"  requirement  is  restored  to 
subsection  (b)  of  the  final  rulemaking. 

IV.  Other  comments 

The  commenters  note  that  fees  may 
be  recovered  from  OSM  or  a  permittee 
by  a  person  who  makes  a  substantial 
contribution  and  shows  some  degree  of 
success  on  the  merits,  but  that  a 
permittee  cannot  receive  an  award  of 
costs  and  expenses  unless  the  party  to 
be  assessed  has  acted  "in  bad  faith  for 
the  purpose  of  harassing  or 
embarrassing  the  permittee."  See  43  CFR 
4.1294  (c),  (d).  The  comments  suggest 
that  it  is  unfair  to  subject  an  award  to  a 
permittee  to  a  stricter  standard  than  the 
one  applied  to  other  parties.  The  same 
objections  were  raised  when  these  rules 
were  originally  proposed  in  1978  and  the 
answer  remains  the  same:  "While  it  is 
realized  that  the  standards  for  an  award 


are  not  the  same  for  all  parties,  the    " 
legislative  history  *  *  *  clearly  states 
that  an  award  may  be  made  to  the 
permittee  only  when  the  action  taken  is 
brought  or  participation  is  undertaken  in 
bad  faith,"  citing  S.  Rep.  No.  128.  95th 
Cong.,  Ist  Sess.  59  (1977).  43  FR  34386 
(Aug.  3, 1978). 

V.  Future  Rulemaking  Actions 

On  November  20, 1980,  a  number  of 
western  states  filed  a  petition  for 
rulemaking  with  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  requesting  repeal  of  43  CFR 
4.1294(b)  as  it  applies  to  the  states  under 
30  CFR  840.15.  Although  OSM  sought 
public  comment  on  the  petition  (46  FR 
58464  (Dec.  1. 1981)),  no  ftirther  action 
has  been  taken  on  the  petition.  Issuance 
of  this  rule  is  not  intended  to  preclude 
further  examination  of  OHA's  rules  in  43 
CFR  4.1290-4.1296  governing  the  award 
of  attorneys'  fees  in  view  of  the  pending 
rulemaking  petition,  particularly  the 
question  of  the  waiver  of  sovereign 
immunity. 

VI.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Executive  Order  12291 

The  DOI  has  examined  this  rule 
according  to  the  criteria  of  Executive 
Order  12291  (Feb.  17, 1981)  and  has 
determined  that  it  is  not  major  and  does 
not  require  a  regulatory  impact  analysis 
because  the  incidence  of  petitions  for 
Departmental  awards  and  expenses 
since  enactment  of  the  authorizing 
legislation  has  been  small,  both  in 
absolute  number  and  relative  to  the 
total  number  of  administrative  review 
proceedings. 

Regulatory  Flexibility  Act 

The  DOI  has  also  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  in  view  of  the  small  incidence 
of  petitions  for  Departmental  awards  of 
costs  and  expenses  since  the  passage  of 
the  authorizing  legislation. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this  rule 
will  not  significantly  affect  the  quality  of 
the  human  environment  on  the  basis  of 
the  categorical  exclusion  of  regulations 
of  a  financial  or  procedural  nature  set 
forth  at  516  DM  2  Appendix  1,  S  110. 
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List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure.  Lawyers.  Surface  mining. 

Authority:  Pub.  L  95-«7.  91  Stat.  445,  30 
US.C.  1201  et  seq. 

Accordingly,  43  CFR  Part  4.  Subpart  L. 
is  revised  as  follows: 

Dated:  October  24. 1985. 
Ann  McLaughlin, 

Under  Secretary. 

PART  4— DEPARTMENTAL  HEARINGS 
AND  APPEALS  PROCEDURES 

Subpart  L— Special  Rules  Applicable  to 
Surface  Coal  Mining  Hearings  and 
Appeals 

1.  The  authority  citation  for  Part  4, 
Subpart  L,  is  revised  to  read  as  follows: 

Authority:  30  U.&C.  1256. 126a  1281. 1264. 
1268, 1271. 1272, 1275, 1293;  5  liS.C  301. 

Any  other  authority  citations 
contained  in  Subpart  L  are  removed. 

2.  Section  4.1294  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to 
read  as  follows: 

§  4.1294    WtM  may  receive  an  award. 


(a)  *  •  • 

(1)  The  person  initiates  or  participates 
in  any  administrative  proceeding 
reviewing  enforcement  actions  upon  a 
fmding  that  a  violation  of  the  Act, 
regulations,  or  permit  has  occurred,  or 
that  an  imminent  hazard  existed,  and 
the  administrative  law  judge  or  Board 
determines  that  the  person  made  a 
substantial  contribution  to  the  full  and 
fair  determination  of  the  issues,  except 
that  a  contribution  of  a  person  who  did 
not  initiate  a  proceeding  must  be 
separate  and  distinct  from  the 
contribution  made  by  a  person  initiating 
the  proceeding;  or 

(b)  From  OSM  to  any  person,  other 
than  a  permittee  or  his  representative, 
who  initiates  or  participates  in  any 
proceeding  under  the  Act.  and  who 
prevails  in  whole  or  in  part,  achieving  at 
least  some  degree  of  success  on  the 
merits,  upon  a  finding  that  such  person 
made  a  substantial  contribution  to  a  full 
and  fair  determination  of  the  issues. 

(FR  Doc.  85-27265  Filed  11-14-85;  8:45  am) 

BIUJHG  COOC  4310-10-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 
(Ex  Parte  246  (Sub-3)] 

Regulations  Gk>veming  Fees  for 
Services  Performed  Irt  CoiMMCtion 
With  Licensing  and  Ralatad  SarvicM; 
1985  Update 

agency:  Interstate  Conunerce 

Commission. 

action:  Final  rule;  Clarification. 

summary:  On  October  1, 1985  at  50  FR 
40024  the  Interstate  Commerce 
Commission  published  Hnal  rules  which 
updated  the  Commission's.current  cost 
of  providing  services  and  benefits. 
Through  this  document  the  Commission 
is  clarifying  the  filing  fee  relating  to 
applications  for  motor  carriers  or  broker 
authority  which  appears  at  49  CFR 
1002.2(f)  (1)  and  (2). 
EFFECTIVE  DATE:  November  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  King  (202)  275-7428 

or 
Paul  Meder  (202)  275-736a 
SUPPI^MENTARY  INFORMATION:  Our  prior 
fee  schedule  adopted  in  Ex  Parte  No.  246 
(Sub-No.  2),  Regulations  Governing  Fees 
For  Services,  49  FR  18491  (May  1, 1984) 
and  49  FR  39548  (October  9. 1984) 
provided  for  separate  fees  for  an 
application  for  motor  carrier  or  broker 
authority  (49  CFR  1002.2(f)(1))  and  BOC- 
3  Designation  of  Agents  for  Service  of 
Process  filings  (49  CFR  1002.2(f){81)).  In 
our  revisions  of  the  user  fee  schedule, 
we  combined  the  fee  for  motor  carrier 
and  broker  applications  with  a  resulting 
fee  of  $158  fai  49  CFR  1002.2(f)(1).  The 
purpose  of  this  change  was  to  faciUtate 
collection  and  payment  of  these  fees. 

The  Commission  has  received 
numerous  inquiries  requesting 
clarification  of  this  new  fee  item  relating 
to  motor  carrier  and  broker  applications. 
A  question  has  been  raised  as  to 
whether  a  carrier  or  broker  which  has 
filed  a  BOC-3  agent  designation  that 
covers  all  the  states  involved 
in  subsequent  applications  is  required  to 
submit  the  $158  filling  fee  (which 
includes  $8  for  the  BOC-3  agent 
designation)  with  the  subsequent 
application. 

Through  this  notice  clarifying 
language  is  added  to  the  fee  description 
in  49  CFR  1002.2(f)(1).  If  an  applicant  has 
a  BOC-3  agent  designation  which  lists 
agents  for  all  states  involved  in  the 
application  which  is  being  submitted,  it 


only  has  to  pay  the  $150  fee  set  forth  in 
49  CFR  1002.2(f)(1)(b).  If  the  applicant  is 
a  new  applicant  or  if  the  apphcant  is 
seeking  authority  to  operate  in  a  new 
geographic  area  a  revised  BOC-3  agent 
designation  and  filing  fee  of  $158  is 
required.  Similar  clarification  will  be 
made  wiUi  respect  to  49  CFR  1002(f)(2) 
which  relates  to  fees  for  owner  operator 
authority.  These  clarifications  are  set 
forth  in  the  appendix  to  this  notice. 

List  of  Subjecto  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure,  Freedom  of  Information. 

The  authority  citation  for  Part  1002 
continues  to  read: 

Authority:  5  U.S.C.  553,  31  U.S.a  9701,  and 
49  U.S.C.  10321. 

Decided:  November  4, 1985. 

By  the  Commission. 
James  H.  Bayne, 
Secretary. 
Appendix  A 

PART  1002— [AMENDED] 

Title  49  of  the  Code  of  Federal 
Regidations  is  amended  as  follows: 

Section  1002.2(r)  is  amended  by 
revising  items  (1)  and  (2)  in  the  table  to 
read  as  follows: 

§1002.2    Fifing  fees. 


(0 


(1)  (a)  An  application  for  motor  carrier 
operating  authority,  or  a  certificate 
of  registration  including  a  certificate 
of  registration  for  certain  foreign 
carriers,  or  broker  authority.  (This 
fee  only  applies  in  those  instances 
in  which  the  applicant  does  not 
have  a  current  and  complete  BOC-3 
agent  designation  on  file  with  the 
Commission) $158 

(b)  An  application  for  motor  carrier 
broker  or  freight  forwarder  operat- 
ing authority  or  water  carrier  oper- 
ating or  exemption  authority.  (With 
respect  to  motor  carrier  or  broker 
applicants  this  fee  is  applicable  if 
the  applicant  has  a  current  and 
complete  BOC-3  agent  designation 
on  file  with  the  Commission) 150 

(2)  (a)  A  fitness  only  application  for 
motor  carrier  authority  under  49 
U.S.C.  10022(b)(4)(E)  or  motor  con- 
tract authority  under  49  U5.C 
10923(b)(5)(A)  to  transport  food  and 
related  products  (This  fee  only  ap- 
plies in  those  instances  in  which  the 
applicant  does  not  have  a  current 
and  complete  BOC-3  agent  designa- 
tion on  file  with  the  Commission) _    "  78 


Federal  Register  /  Vol.  50.  No.  221  /  Friday.  November  15.  1985  /  Rules  and  Regulations        47225 


|b|  A  fitness  only  application  for 
motor  common  carrier  authority 
under  49  U.S.C.  10922(b)(4)(E)  or 
motor  contract  authority  under  49 
U.S.C.  10923(b)(5)(A)  to  transport 
food  and  related  products  (This  fee 
IS  applicable  if  the  applicant  has  a 
current  and  complete  BOC-3  agent 
designation  on  file  with  the  Com- 
mission)  


70 


|FR  Doc.  85-27173  Filed  11-14-85;  8:45  am] 

MLUNQ  CODE  703S^>1-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  604  and  652 

(Doclcet  No.  50579-5122] 

0MB  Control  Numl>ers  and  Atiantie 
Surf  Clam  and  Ocean  Quahog 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Final  rule;  technical 
amendment. 

SUMMARV:  NOAA  issues  this  6nal  rule 
implementing  technical  amendments  to 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fisheries 
(FMP)  and  OMB  Control  Numbers  for 
NOAA  Information  Collection 
Requirements  (ICR).  The  Office  of 
Management  and  Budget  (OMB]  has 


approved  for  information  collection 
purposes  §S  652.5(b)(7)  and  652.7(a](4) 
and  (1]  of  the  FMP  for  Amendment  6. 
The  intent  is  to  make  effective  the 
approved  FMP  sections  and  revise  the 
ICR  table. 

EFFECnvf  DATi:  Sections  652.5(b)(7)  and 
652.7(a)(4)  and  (1)  of  Amendment  6  are 
effective  September  8, 1985.  The 
Amendment  to  the  OMB  Control 
Numbers  ICR  table  is  effective 
November  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  B.  Jackson  (Fishery 
Management  Specialist),  202-634-7432. 
SUPPLEMENTARY  INFORMATION:  On 
August  14. 1985  (50  FR  32707),  NOAA 
published  the  Rnal  rule  making  effective 
Amendment  6  to  the  FMP.  The  rule  was 
issued  prior  to  approval  by  OMB  of  the 
information  collection  requirements  at 
§§  652.5(b)(7)  and  e52.7(a)(4)  and  (1).  A 
notice  was  to  be  published  in  the 
Federal  Register  when  NOAA  received 
the  OMB  control  number,  making  these 
sections  effective  as  of  September  8. 
1985. 

Sections  652.5(b)(7)  and  652.7(a)(4) 
and  (1)  have  been  approved  by  OMB 
under  OMB  control  number  0648-0097. 
Therefore,  NOAA  makes  these  sections 
effective  as  of  September  8, 1985.  Also, 
NOAA  amends  the  OMB  control 
numbers  table  at  50  CFR  Part  604, 
effective  September  30, 1985  (50  FR 
40977,  October  8, 1985]  by  inserting 
§§  652.5(b)(7)  and  652.7(a)(4)  and  (I)  in 
numerical  order. 

Other  Matters 

This  action  is  taken  tmder  the 


audiority  of  50  CFR  Parts  604  and  662 
and  is  taken  in  compliance  with 
Executive  Order  12291. 

(16  U.S.C.  1801  et  seq.) 

List  of  Subjects 

50  cm  Part  604 

OMB  Control  Numbers,  Paperwoiic 
Reduction  Act.  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  12, 1985. 

Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheriea 
Resource  Management,  National  Marirte 
Fisheries  Service. 

PART  604-4  AMENDED] 

For  the  reason  set  forth  in  the 
preamble,  50  CFR  604.1(b)  is  amended 
as  follows: 

1.  Section  604.1(b)  is  amended  by 
inserting  §§  652.5(b)(7)  and  652.7(a)(4) 
and  (1)  in  numerical  order  as  follows: 

§  604.1    OMB  control  nuntlMrt  assigned 
pursuant  to  the  Paperwork  Reduction  Act 


(b)* 


5652.5<b)m 

|652.7(«)<4i«nd(l).. 


-0CW7 
-0007 


(FR  Doc.  85-27216  Filed  11-14-85;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 
7CFRPart94S 
(Docket  Na  A0-150-A5] 

Idaho-Eastern  Oregon  Potato 
Marketing  Order;  Hearing  on  Proposed 
Amendment 

AGE(lCV:  Agricultural  Marketins  Service, 
USDA. 

ACTKM:  Notice  of  hearing  on  proposed 

rule. 

summary:  This  provides  notice  of  a 
public  hearing  to  be  held  to  consider  a 
proposed  amendment  to  the  Idaho- 
Eastern  Oregon  Potato  Marketing  Order 
(hereinafter  called  the  order).  The 
proposals  were  submitted  by  the  Idaho- 
Eastern  Oregon  Potato  Committee,  the 
industry  organization  administering  the 
order.  The  principal  changes  would  add 
a  public  advisor  to  the  committee, 
change  the  term  of  office,  limit 
committee  tenure,  change  nomination 
procedures,  make  changes  in  fiscal 
operations  and  require  periodic 
referenda.  The  order  has  not  been 
amended  since  1958.  Several  sections 
are  outmoded  and  should  be  considered 
at  the  amendment  hearing.  The  text  of 
the  proposal  to  be  considered  is  set  forth 
below. 

DATE:  The  hearing  is  scheduled  to  begin 
December  10, 1985.  at  9:00  a.m. 
ADDRESS:  The  hearing  will  be  held  at  the 
U.S.  Courthouse,  Room  B2S-43.  250 
South  Fourth  Street,  Pocatello.  Idaho 
83201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews.  Vegetable  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Washington.  D.C.  20250,  phone 
(202)  447-5764. 

SUPPLEMENTARY  INFORMATION:  The 

amendment  was  proposed  and  the 
hearing  requested  by  the  Idaho-Eastern 
Oregon  Potato  Committee  established 
under  the  maiiieting  agreement  and 
order  program  regulating  the  handling  of 


potatoes  grown  in  certain  designated 
counties  in  Idaho  and  Malheur  County, 
Oregon.  The  Department  of  Agriculture 
proposes  that  it  be  authorized  to  make 
any  necessary  conforming  changes 
which  may  result  from  this  hearing. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  effective  January  1, 1981,  seeks 
to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  informational  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the       / 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  proposals  on 
small  business. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 
The  proposed  amendment  of  the 
marketing  agreement  and  order  has  not 
received  the  approval  of  the  Secretary  of 
Agriculture. 

The  public  hearing  is  for  the  purpose 
of:  (i)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendment  of  the  marketing  agreement 
and  order  (ii)  determining  whether  there 
is  a  need  for  the  proposed  amendment 
to  the  marketing  agreement  and  order; 
and  (iii)  determining  whether  the 
proposed  amendment  or  appropriate 
modification  of  it  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements  and  orders. 
Potatoes,  Idaho.  Oregon. 

PART  945— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

Autlrarity:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Proposal  No.  1 

Add  a  new  §  945.20(d)  as  follows; 

§945.20    Establishment  and 
membership. 


(d)  The  committee  may  appoint  such 
public  advisors  as  it  deems  appropriate 
and  determine  the  expenses, 
compensation,  and  define  the  duties  of 
such  advisors.  Each  person  appointed  as 
a  public  advisor  shall  be  a  resident  of 
the  production  area.  Also,  each  shall  at 
the  tinvB  of  appointment  and  during  the 
term  of  duties  not  be  engaged  in  the 
commercial  production,  buying,  grading, 
or  processing  of  any  agricultural 
commodity,  except  as  a  consumer,  nor 
shall  such  person  be  a  director,  officer, 
or  employee  of  any  firm  so  engaged. 

Proposal  No.  2 

Revise  §  945.21  to  read  as  follows: 

§  945.21    Term  of  Office. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  term  of  office  of 
committee  members  and  alternates  shall 
be  for  two  years  beginning  June  1  or 
such  other  date  as  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  term  of  office  of  members 
and  alternates  shall  be  so  determined 
that  approximately  one-half  of  the  total 
producer  and  handler  committee 
membership  shall  terminate  each  year. 

(b)  Committee  members  and 
alternates  shall  serve  during  the  term  of 
office  for  which  they  are  selected  and 
have  qualified  and  continue  until  their 
successors  are  selected  and  have 
qualified:  Except  that  beginning  with  the 
1986  term  of  office,  no  member  or 
alternate  shall  serve  more  than  three  full 
consecutive  terms  without  approval  of 
the  Secretary. 

Proposal  No.  3 

Amend  S  945.25  as  follows: 

(1)  Revise  paragraphs  (a)  and  (c). 

(2)  Redesignate  paragraph  (f)  as 
paragraph  (e). 

(3)  Redesignate  paragraph  (g)  as 
paragraph  (f). 

(4)  Revise  paragraph  (e)  and 
redesignate  it  as  paragraph  (g). 

§945.25    Nominations. 
*        *        *        *        * 

(a)  In  order  to  provide  nominations  for 
producer  and  handler  committee 
members  and  alternates,  the  committee 
shall  hold,  or  cause  to  be  held,  prior  to 
April  1  of  each  year,  or  such  other  date 
as  the  Secretary  may  designate,  one  or 
more  meetings  of  producers  and  of 
handlers  in  each  district  to  nominate 
such  members  and  alternates;  or  the 
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committee  may  conduct  nominations  by 
mail  in  a  manner  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

(c)  At  least  one  nominee  shall  be 
designated  for  each  position  as  member 
and  for  each  position  as  alternate 
member  on  the  committee. 

(g]  Nominations  shall  be  supplied  to 
the  Secretary  in  such  manner  and  form 
as  the  Secretary  may  prescribe,  not  later 
than  May  1  of  each  year,  or  such  other 
date  as  the  Secretary  may  specify. 

Proposal  No.  4 

Revise  {  945.27  as  follows: 

§  945.27    A  ccepUmce. 

Any  person  selected  by  the  Secretary 
as  a  committee  member  or  as  an 
alternate  shall  qualify  by  filing  a  written 
acceptance,  or  prior  to  selection,  may 
qualify  by  filing  a  statement  of 
willingness  to  serve  with  the  Secretary. 

Proposal  No.  5 

Revise  S  945.31  to  read  as  follows: 

§945.31    Expenses. 

Committee  members  and  alternates 
shall  be  reimbursed  for  reasonable 
expenses  necessarily  incurred  by  them 
in  the  performance  of  their  duties  and  in 
the  exercise  of  their  prowers  under  this 
subpart.  In  addition  they  may  receive 
reasonable  reimbursement  at  a  rate  to 
be  determined  by  the  committee  and 
approved  by  the  Secretary,  for  each  day 
or  portion  thereof,  spent  in  conducting 
committee  business. 

Proposid  No.  6 

Revise  paragraph  (b)  of  §  945.42  to 
read  as  follows: 

§  945.42    Assessments. 

***** 

(b)  Assessments  shall  be  levied  upon 
handlers  at  a  rate  per  unit  estabUshed 
by  the  Secretary.  Such  a  rate  may  be 
established  by  the  Secretary  upon  the 
basis  of  the  committee's 
recommendation  or  other  available 
informatioa 


Proposal  No.  7 

In  §  945.44  revise  the  heading;  remove 
the  introductory  paragraph:  revise 
paragraph  (b)  and  redesignate  it  as 
paragraph  (aj;  revise  paragraph  (a)  and 
redesignate  it  as  paragraph  (b)  to  read 
as  follows: 

§945.44    Excess  funds. 

(a)  The  funds  remaining  at  the  end  of 
a  fiscal  period  which  are  in  excess  of  the 


expenses  necessary  for  committee 
operations  during  such  period  shall  be 
carried  over  into  following  periods  as  a 
reserve.  Such  reserve  shaU  be 
established  at  an  amount  not  to  exceed 
approximately  one  fiscal  period's 
budgeted  expenses.  Funds  in  such 
reserve  shall  be  available  for  use  by  the 
committee  for  expenses  authorized 
under  {  945.40. 

(b)  Funds  in  excess  of  those  placed  in 
the  operating  reserve  shall  be  credited 
proportionately  against  a  handler's 
operations  of  the  following  fiscal  period, 
except  that  if  he/she  demands  payment, 
such  proportionate  refund  shall  be  paid 
to  him/her. 

Proposal  No.  8 

Section  945.83  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§945.83    Termination.  • 


(d)  The  conunittee  shall  recommend  to 
the  Secretary  within  every  10-year 
period  beginning  on  the  effective  date 
hereof  that  a  referendum  be  conducted 
to  ascertain  whether  continuance  of  this 
subpart  is  favored  by  the  producers. 
***** 

Proposal  No.  9 

Make  such  other  changes  as  may  be 
necessary  to  make  the  entire  order 

conform  with  any  amendments  thereto 
that  may  result  from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  obtained  from  Joseph 
C.  Perrin,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  Green/Wyatt  Federal 
Building,  1220  SW.  Third  Avenue,  Room 
369.  Portland,  Oregon  97204,  phone  (503) 
221-2724  or  from  Robert  F.  Matthews. 
Fruit  and  Vegetable  Division,  AMS,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

From  the  time  this  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  bom  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture: 
Office  of  the  Administrator,  Agricultural 

Marketing  Service; 
Office  of  the  General  Counsel,  except 

Regional  Attorneys; 


Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

Procedural  matters  are  not  subject  to 
the  above  prohibition-and  may  be 
discussed  at  any  time. 

Signed  at  Washington,  D.C  on  November 
8.1985. 

Wiiliam  T.  Maniey, 

Deputy  Adminiatrator,  Marketing  Programs^ 

[FR  Doc.  85-27282  Filed  11-14-«5: 8:46  un| 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  l.oans;  Interest  Rates 

agency:  SmaU  Business  Administratiou. 
action:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  on  April  27. 1984. 
promulgated  a  rule  in  the  Federal 
Register  [49  FR  18083.  as  amended  49  FR 
24879.  49  FR  28044]  which  permiU 
interest  rates  to  fluctuate  no  more 
fi-equently  than  monthly.  Loans  made 
prior  to  the  elective  date  of  such  rule 
were  allowed  to  fluctuate  no  more 
frequently  than  quarterly  at  standard 
adjustment  rates.  This  proposed  rule 
clarifies  the  intent  of  the  Agency  to 
authorize  the  earlier  loans,  made  with 
quarterly  fluctuating  rate,  to  be 
converted  to  monthly  fluctuations,  so 
long  as  there  is  obtained  the  prior 
written  consent  of  the  borrower. 
Participating  Lender,  SBA,  and 
secondary  market  holder  (if  any)  of  the 
guaranteed  portion. 

date:  Comments  must  be  received  on  or 

before  December  16, 1985. 
ADDRESS:  Written  comments,  in 
duplicate,  may  be  sent  to:  Director, 
Office  of  Portfolio  Management,  Small 
Business  Administration,  Room  816. 
1441  L  Street  NW..  Washington.  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wise,  Financial  Analyst,  Office 
of  Portfolio  Management  (202)  653-690a 
SUPPLEMENTARY  INFORMATION:  On  April 

27, 1984,  SBA  published  in  the  Federal 
Register  (49  FR  18083)  a  rule  which 
authorized  any  participating  lender  to 
make  an  SBA  guaranteed  loan  with  a 
rate  of  interest  which  could  fluctuate  no 
more  frequently  than  monthly. 
Guaranteed  loans  which  had  been  made 
prior  to  the  effective  date  of  such 
regulation  were  allowed  to  have  interest 
rates  which  fluctuated  no  more 
frequently  than  quarterly.  On  March  28, 
1985,  (50  FR  12472),  Parts  120  and  122  of 
SBA  regulations  were  reorganized  and 
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recodiHed.  SBA  had  not  intended  to 
preclude  a  conversion  of  an  earlier 
quarterly  fluctuation  rate  loan  to  a 
monthly  fluctuation  period,  if  all  the 
parties  agreed,  but  the  regulation  does 
not  presently  reflect  such  intention. 
Accordingly,  the  Agency  is  now 
proposing  to  clarify  the  regulation  so 
that  if  the  borrower,  participating 
lender,  SEA,  and,  if  applicable,  the 
purchaser  in  the  secondary  market  give 
their  prior  written  consent,  the  earlier 
loan  made  with  a  quarterly  fluctuation 
rate  could  be  changed  to  a  monthly 
fluctuating  period. 

This  clarification  is  important  for 
several  reasons.  The  competitive 
banking  industry  requires  that  lenders 
structure  their  loans  to  attract  business. 
The  prevalent  attitude  of  borrowing 
customers  is  that  it  is  in  everyone's 
interest  to  schedule  loans  which  can 
take  advantage  more  quickly  of  the 
downward  trend  of  interest  rates.  An 
announced  reduction  of  the  prime  rate, 
for  example,  in  April  or  May  1985,  could 
not  be  passed  along  to  a  borrower  of  an 
SBA  guaranteed  loan  made  prior  to 
April  1984.  until  July  1985.  As  a  result  of 
this  restriction,  participating  lenders 
may  not  be  able  to  serve  their  customers 
properly  in  a  competitive  environment. 
This  proposed  rule  would  permit  a 
quarterly  interest  rate  fluctuating  loan  to 
be  changed,  with  all  the  parties 
consenting,  to  a  monthly  fluctuation  so 
that  the  borrower  might  obtain  the 
benefit  in  May,  for  example,  of  an  April 
downward  shift  in  the  prime  rate. 
Because  this  is  a  clarification  of  the 
regulation,  the  Agency  is  proposing  this 
rule  with  a  30  day  comment  period. 

Regulatory  Impact 

1.  SBA  is  clarifying  the  April  27, 1984. 
rule  which  was  considered  a  major  rule 
for  the  purposes  of  the  Regulatory 
Flexibility  Act  and  E.O  12291.  The 
outstanding  guaranteed  loan  portfolio  at 
April  30. 1984.  numbered  82.412  loans 
totaling  $7,196,900,000.  If  two-thirds  of 
these  loans  are  variable  rate  loans  still 
outstanding,  the  average  effect  on  each 
loan  would  have  to  be  $1,820  for  a 
combined  annual  effect  of  $100,000,000 
on  average  loan  size  of  $87,328.  This 
would  be  an  annual  effect  of  2%  on  the 
interest  rate  with  100%  participation  in 
monthly  adjustments.  While  borrower 
demand  for  conversion  to  monthly 
interest  rate  adjustments  is  unknown, 
neither  the  annual  effect  nor  the 
participation  rate  will  be  to  this  degree. 

2.  Forecasting  interest  rates  is 
impossible  in  the  long-run.  even  for  the 
most  respected  economists.  This 
inability  to  forecast  coupled  with  short- 
term  volatility  has  resulted  in  lenders 
and  some  borrowers  demanding  that 
S-074999         0003<00X14-NOV-85-12:37:44) 


interest  rates  on  loans  be  more 
responsive  than  on  a  quarter  year  basis 
to  changes  in  market  rates.  In  periods  of 
stable  or  declining  rates,  such  as  at 
present,  the  proposed  change  would  not 
result  in  any  increased  cost  for  the 
borrower.  However,  there  could  be  an 
increased  cost  in  periods  of  rapidly 
escalating  rates.  Interest  rate  policy 
must  accommodate  increasing,  stable  or 
decreasing  rates.  Competition  or 
employment  will  not  be  adversely 
affected  by  this  rule. 

3.  Conversion  from  quarterly  to 
monthly  interest  rate  adjustment  can 
only  occur  if  all  parties  agree.  Only  a 
small  business  willingly  participating 
would  be  affected.  Debt  service 
predictability  can  be  achieved  in 
structuring  loan  repayment  terms.  Only 
wildly  vacillating  rates  would  have  a 
significant  economic  impact. 

a.  The  amended  rule  would  apply  to 
those  SBA  borrowers  whose  variable 
interest  rate  notes  are  dated  before 
April  27, 1984,  who  elect  monthly 
variation  instead  of  quarterly,  and  who 
can  gain  the  consent  of  the  lender,  SBA 
and  the  secondary  market  holder  (if 
any). 

(b)  The  only  recordkeeping-type 
requirement  would  be  that  the  borrower 
confirm  the  base  rate  on  a  monthly 
basis,  readily  obtainable  in  a  financial 
journal.  There  is  no  notice  requirement 
on  the  lender,  and  the  borrower  is  qot 
able  to  manipulate  the  base  rate. 

(c)  This  amendment  does  not  overlap, 
duplicate  or  conflict  with  any  Federal 
law. 

(d)  There  are  no  significant 
alternatives  to  this  rul'e. 

(e)  Only  in  times  of  rapidly  escalating 
interest  rates  would  the  monetary  cost 
to  the  borrower  increase  more  rapidly 
than  on  a  quarter  year  adjustment  basis. 
This  potential  monetary  cost  is  offset  by 
gains  that  can  be  derived  in  periods  of 
declining  rates. 

There  would  be  no  recordkeeping  or 
reporting  requirements  if  this  rule  is 
promulgated  in  final,  so  this  is  not 
subject  to  the  Paperwork  Reduction  Act 
of  1980.  Pub.  L  98-551. 

List  of  Subjects  in  13  CFR  Part  122 

Loan  Programs/business.  Small 
business. 

PART  122-4AMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  secUon  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)).  SBA 
proposes  to  amend  Part  122.  Chapter  I, 
Title  13.  Code  of  Federal  Regulations  by 
revising  §  122.8-4(a)  to  read  as  follows: 


S  122.8-4    Vartebt*  (fluctuating)  rat*. 

(a)  Frequency.  The  fluctuation  may 
occur  no  more  frequently  than  monthly, 
except  for  the  first  fluctuation,  which 
may  occiu-  on  the  first  business  day  of 
the  month  following  initial 
disbursement:  Provided.  That  with 
respect  to  any  loan  made  prior  to  April 
27. 1984,  utilizing  a  quarterly  fluctuation, 
the  interest  rate  may  be  changed  to  a^ 
monthly  fluctuation  with  the  prior 
written  consent  of  the  borrower. 
Participating  Lender,  SBA,  and 
Registered  Holder  (if  any). 
•        •        •        •        « 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.012.  Small  Business  Loans) 

Dated:  October  17, 1985. 
Jamas  C  Sanders, 
Administrator. 

[FR  Doc.  85-27138  Filed  11-14-65;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 
30  CFR  Part  914 

Permanent  State  Regulatory  Program 
of  Indiana 

AQCNCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 


summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  a  proposed 
program  amendment  to  the  Indiana 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the  Indiana 
program)  received  by  OSM  pursuant  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 

The  proposed  amendment  submitted 
by  the  State  on  September  4. 1985, 
would  establish  a  program  for  the. 
training,  examination  and  certification 
of  blasters. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment  and  information 
pertinent  to  the  public  hearing. 
DATE:  Written  comments  relating  to 
Indiana's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  December  16, 1985,  will  not 
necessarily  be  considered  in  the 
Director's  decision  to  approve  or 
disapprove  the  proposed  program 
modifications. 

If  requested,  a  public  hearing  will  be 
held  on  December  10. 1985.  beginning  at 


BEST  COPY  AVAILABLE 
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10:00  a.m.  at  the  location  shown  below 
under  "addresscss." 
AOOREBSES:  Written  conunents  should 
be  mailed  or  hand-delivered  to:  Kfr. 
Richard  D.  Rieke.  Director,  Indianapolis 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Federal 
Building  and  U.S.  Courthouse,  Room  522, 
46  East  Ohio  Street,  Indianapolis, 
Indiana  46204.  Telephone:  (317)  269- 
2600. 

If  a  public  hearing  is  held,  its  location 
will  be  at:  OSM  Indianapohs  Field 
Office,  Federal  Building  and  U.S. 
Courthouse,  Room  522,  46  East  Ohio 
Street,  Indianapolis,  Indiana;  Telephone: 
(317)  260-2600. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Richard  D.  Rieke,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Federal  Building  and  U.S. 
Courthouse,  Room  522,  46  East  Ohio 
Street,  Indianapolis,  Indiana  46204; 
Telephone:  (317)  269-2600. 
SUPPLEMENTARY  INFORMATION 

I.  Public  Comment  Procedures 

A  va liability  of  Copies 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  and  a  listing  of 
any  scheduled  public  meetings  and  all 
written  conunents  received  in  response 
to  this  notice  will  be  available  for 
review  at  the  OSM  offices  and  the 
Office  of  the  State  Regulatory  Authority 
listed  below,  Monday  through  Friday. 
8:00  a.m.  to  4:00  p.m.,  excluding 
holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5123, 1100  L 
Street,  NW..  Washington,  DC  20240; 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Federal  Building 
and  U.S.  Courthouse,  Room  522.  46 
East  Ohio  Street,  Indianapolis, 
Indiana; 
Indiaiva  Department  of  Natural 
Resources,  608  State  Office  Building, 
Indianapolis,  Indiana  46204. 

Written  Comments 

Written  comments  should  be  specific, 
periaio  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Indianapolis,  Indiana,  will 
not  necessarily  be  considered  and 
included  in  the  Administrative  Record 
for  the  final  rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 


CONTACT"  by  the  close  of  business 
December  5, 1985.  If  no  one  requests  to 
comment  at  the  public  hearing,  the 
hearing  will  not  be  held. 

If  only  one  person  requests  to 
conunent,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  conunent  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSM  office  listed  in  "ADDRESSES" 
by  contacting  the  person  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

All  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

II.  Discussion  of  the  Proposed 
Amendment 

Information  regarding  the  general 
background  on  the  Indiana  State 
Program,  including  the  Secretary's 
Findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26, 
1982,  Federal  Register  (47  FR  32071- 
32108). 

On  September  4, 1985,  the  Director, 
Indiana  Department  of  Natural 
Resources,  submitted  to  OSM  pursuant 
to  30  CFR  732.17,  a  proposed  State 
program  amendment  for  approval.  The 
proposed  amendment  to  the  Indiana 
program  would  establish  a  program  for 
the  training,  examination  and 
certification  of  blasters. 

On  March  4, 1983,  OSM  issued  final 
rules  effective  April  14, 1983  establishing 
the  Federal  standards  for  the  training 
and  certification  of  blasters  at  30  CFR 
Part  850  (48  FR  9486).  Section  850.12  of 
these  regulations  stipulates  that  the 


regulatory  authority  in  each  state  with 
an  approved  program  under  SMCRA 
shall  develop  and  adopt  a  program  to 
examine  and  certify  all  persons  who  are 
directly  responsible  for  the  use  of 
explosives  in  a  surface  coal  mining 
operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  the  publication  date  of 
OSM's  rule,  or  March  4, 1984.  In 
Indiana's  case,  the  appUcable  date  is  12 
months  after  the  publication  date  of 
OSM's  rule,  or  March  4, 1984. 

On  March  6, 1984,  Indiana  advised 
OSM  that  it  was  unable  to  meet  the 
March  4, 1984  deadline,  and  requested  a 
six  or  twelve  month  extension.  On  May 
14, 1984,  OSM  granted  Indiana  a  twelve 
month  extention  to  March  4, 1985  (May 
14, 1984, 49  FR  20285).  On  January  10, 
1985,  Indiana  requested  an  additional 
six  month  extension  to  submit  a  blaster 
training  program.  On  April  5. 1985,  OSM 
aimoimced  its  decision  to  extend 
Indiana's  deadline  to  September  4, 1985 
(50  FR  13566).  ^ 

Indiana  has  submitted  its  proposed 
blaster  training  and  certification 
program  at  this  time  in  compliance  with 
the  September  4, 1985  deadline. 

Briefiy,  the  prop>osed  regulations  and 
cites  are: 

1.  Indiana  proposes  to  amend  the 
definition  of  "certified  blaster"  at  310 
lAC  12-1-3. 

2.  Indiana  proposes  to  amend  310  lAC 
12-5-33  and  12-5-99,  general 
requriement  on  use  of  explosives  for 
surface  and  undergroimd  mines, 
including  requirements  for  blast  design 
and  requirements  for  persons 
responsible  for  blasting  operations. 

3.  Indiana  proposes  to  add  section  310 
lAC  12-6  to  establish  rules  for  the 
training,  examination  and  certification 
of  blasters.  Rule  310  LAC  12-8-1  would 
establish  the  scope  of  310  LAC  12-8-1 
through  310  LAC  12-6-9.  and  310  lAC  12- 
8-2  would  establish  the  objective. 
Proposed  rule  310  lAC  12-8-3  would 
establish  the  training  requirements  for 
persons  seeking  to  become  certified 
blasters.  Rule  310  lAC  12-8-4  would 
cover  apphcation  reuirements.  Rule  310 
lAC  12-8-5  would  establish  the 
requirments  for  an  examination  and 
applicant  experience.  Proposed  rule  310 
LAC  12-8-6,  Comity  Registration,  would 
allow  reciprocal  certification  for 
blasters  certified  in  other  states,  under 
certain  conditions.  Rule  310  LAC  12-8-7 
would  establish  requirements  for 
certification.  Section  310  LAC  12-8-8 
discusses  renewal  of  certification  and 
section  310  lAC  12-8-9  covers 
revocation  of  certifications. 

Therefore,  the  Director,  OSM,  is 
seeking  pubUc  conunent  on  the 
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adequacy  of  the  proposed  blaster 
certification  program.  Comments  should 
specifically  address  die  issue  of  whether 
the  proposed  anendnents  are  in 
accordance  ivith  SMCRA  and  are  no 
less  e%ctive  than  its  implementing 
regulations. 

m.  Pracedural  Mattecs 

1.  CompUaace  with  the  National 
Enviroamental  Policy  Act  The 
Secretary  has  determined  that  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
ruleaiaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28, 19B1,  the  Office  of  Management  and 
Budget  [OMB)  granted  OSM  an 
exemption  from  sections  3,  4.  7.  and  8  of 
Executive  order  12291  for  acticms 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
pn^rams.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analsrsis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  tbaft  his  role  would  not  have 
a  sigirifirwrt  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  BOl  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
wot^d  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  l^  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and.  Budget 
under  44  U.S.C  3507. 

List  of  Subjects  in  30CFR  Part  914 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  &  1985. 
James  W.  Wnrirmii. 

Acting  Director.  Ofpcs  of  Surface  Miaing. 
[FR  Doc  86-27180  Filed  11-14-85;  8:45  am] 
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30CFRPvt9at 

Pubic  Commaitf  and  Opportunily  for 
Public  HMring  on  a  Modification  to  t»M 
Pawnoyteranla  Parwanonl  Ragulatory 


period  and  for  a  puUic  hearing  on  the 
substantive  adequacy  of  a  program 
amendment  submitted  by  the 
Commonwealth  of  Pennsylvania  as  a 
modification  to  the  Pennsyhranta 
Permanent  Regulatory  Program 
(hereinafter  referred  to  as  the 
Pennsylvania  program]  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
pertains  to  the  remining  of  previously 
mined  areas  having  preexisting 
pollutional  discharges. 

This  notice  sets  forth  the  times  and 
locations  that  the  Pennsylvania  program 
and  the  proposed  amendment  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  elements,  and 
the  procedures  that  will  be  followed 
regarding  the  public  hearing. 
DATES:  Written  comments  not  received 
on  or  before  4:00  pjn.  or  December  16, 
1985  will  not  necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
December  la  1985  beginning  at  10:00 
a.m.  at  the  location  shown  below  under 

"AOORESSO". 


aqency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule. 

SUMMANV:  OSM  is  atncmncing 
procedures  for  Ae  pdMie  eemment 


Written  comments  should 
be  mailed  er  hand  deOvered  to:  Robert 
Biggi.  Hairisburg  Field  Office.  Office  of 
Surface  Mining,  101  South  2nd  Street, 
Suite  IrA,  Harrisburg,  Pennsylvania 

inoi. 

If  a  public  hearing  is  held  its  location 
wil  be:  The  Office  of  Surface  Mining,  101 
South  2nd  Street,  Suite  L-4.  Executive" 
House,  Harrisburg,  Pennsylvania  17101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Biggi.  Harrisburg  Field  Office, 
Office  of  Surface  Mining,  101  South  2nd 
Street.  Suite  h-\  Harrisburg, 
Pennsylvania  17101,  Telephone:  (717J 
782-403& 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comanrnt  Procadmes 

A  vailabiDty  of  Copies 

Copies  of  the  Pennsjrlvmua  program, 
the  proposed  modifications  to  tlie 
program,  a  listing  of  any  scheduled 
public  meeting  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  OSM 
offices  and  the  office  of  the  State 
regulatory  authority  listed  below. 
Monday  through  Friday.  8:00  a.m.  to  4:00 
p.m.,  excluding  hdnlays.  Each  requestor 
may  receive,  free  of  charge,  one  single 
copy  of  the  amendment  by  nnn^arting 
the  Harrisburg  Field  CMtce. 
Harrisbwg  Field  Office,  Office  of 

Surface  Nfining,  Mf  South  2nd  Street, 

Suite  L-4>  Hanisburg,  Pfennsylvania 

171«; 


Office  of  Sarface  Mming  Reclamation 
and  Enforcement,  Room  5315, 1100  "L" 
Street,  NW.,  Wasfaingtoa,  DC  20240; 

Pennsylvania  Department  of 
Environmental  Resources,  Fultoa 
Bank  Butldiiig,  Third  and  Locust 
Streets,  Harrieborg.  Pennsylvania 
1712a 

Written  Coaunents 

Written  comments  should  be  specifJc, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Harrisburg.  Pennsylvania, 
will  not  necessarily  be  considered  and 
included  in  the  Administrative  Record 
for  this  final  rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  a 
public  hearing  should  contact  the  p^son 
listed  under  "PON  purvneii  wponmatibh 
CONTACT"  by  the  close  of  business 
December  2. 1985.  If  no  one  requests  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  Aan 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  appropriate 
questioBA. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  coamient  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSM  office  listed  under 
"AOonasSES"  by  contacting  the  person 
listed  under  '^CM 


CONTACT." 

All  such  meetinga  are  open  to  the 
public  and.  if  possifaiiev  notiees  ot 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  pohiic  meeting  will  be 
made  a  part  of  the  Administratrre 
ivecoiu. 
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n.  Background  on  die  Pennsylvania 
State  Program 

On  Febniaiy  29. 1960,  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  from  the  State  of 
Pomsylvanla.  On  October  22, 1980, 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  723, 
the  Secretary  disapproved  the 
Pennsylvania  program.  The  State 
resubmitted  its  program  on  January  25. 
19B2.  and  subsequently  the  Secretary 
approved  the  program  subject  to  die 
correction  of  minor  deficiencies. 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  30, 1982  Federal 
Register  notice  (47  FR  33050). 

in.  Submission  of  Program  Amendment 

On  December  23, 1983,  Pennsylvania 
initially  submitted  a  program 
amendment  to  OSM  pertaining  to  the 
remining  of  previously  mined  land 
having  preexisting  pollutional 
discharges.  This  amendment  was  in  the 
form  of  proposed  regulations  entitled 
Subchapter  F  of  Chapter  87  and 
Subchapter  6  of  Chapter  88  of  Title  25  of 
the  Pennsylvania  Code.  On  February  8, 

1984,  OSM  published  a  notice  in  the 
Federal  Register  inviting  public 
comment  on  the  amendment  (49  FR 
4791-4792). 

The  program  amendment  was 
subsequently  revised  and  a  follow-up 
submittal  made  to  OSM  on  June  25. 1984. 
OSM  reopened  the  comment  period  on 
July  24, 1984,  for  an  additional  30  days  to 
allow  the  public  an  opportunity  to 
comment  on  the  revisions  submitted  by 
the  State  (49  FR  29807). 

Since  that  time  the  General  Assembly 
of  the  Commonwealth  of  Pennsylvania 
enacted  Act  158  of  1984  which  amends 
the  Surface  Mining  Conservation  and 
Reclamation  Act  to  specifically 
authorize  the  remining  of  previously 
mined  areas  having  preexisting 
pollutional  discharges.  On  March  26, 

1985,  the  Pennsylvania  Environmental 
Quality  Board  promulgated  Subchapter 
F  of  Chapter  87  and  Subchapter  &of 
Chapter  88  as  final  regulations. 

On  September  5, 1985,  Pennsylvania 
submitted  Act  158  and  the  final 
regulations  adopted  by  the  Board  on 
March  26, 1985,  for  OSM's  approval  as 
an  amendment  to  the  Pennsylvania 
program.  In  addition  to  the  Act  and 
regulations,  Pennsylvania  submitted  as 
part  of  its  proposed  program  amendment 


a  letter  from  the  Pennsylvania  Attorney 
General  and  a  second  letter  from  the 
Office  of  General  Counsel  to  the 
Environmental  Protection  Agency  dated 
August  19, 1985,  and  July  8, 1985. 
respectively.  These  letters  pertain  to 
EPA  concerns  regarding  Act  158  relative 
to  the  Federal  Clean  Water  Act  Section 
503(b)(2)  of  SMCRA  requires  Uiat  the 
Director,  OSM,  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  those  aspects  of  a 
State  program  which  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Federal  Water 
PoUution  Control  Act  and  the  Clean  Air 
Act. 

The  purpose  of  this  notice  is  to 
announce  receipt  of  the  State's 
September  5, 1985  submittal  and  to 
invite  comment  on  the  proposed 
provisions.  The  amendment  provisions 
submitted  by  the  State  on  September  5, 
1985,  supersede  the  State's  earlier 
program  submission  of  December  23, 

1983,  and  revised  submittal  of  June  25, 

1984.  Accordingly,  this  proposed 
rulemaking  supersedes  OSM's  previous 
proposed  rulemakings  pubhshed 
February  8, 1984,  and  July  24, 1984, 
which  are  referenced  above. 

The  proposed  amendment  provides 
for  surface  coal  mine  operators  to  apply 
for  permits  on  areas  that  have  pre- 
existing pollutional  discharges  resulting 
from  past  mining  and  abatement 
activities  on  such  areas  and  later  obtain 
bond  release  under  specified  conditions. 

The  Director  is  seeking  comment  on 
the  adequacy  of  the  proposed 
amendments  in  satisfying  the  criteria  for 
approval  of  State  program  amendments 
set  forth  at  30  CFR  732.15  and  732.17. 
Comments  should  specifically  address 
the  issues  of  whether  the  proposed 
amendments  are  consistent  with 
SMCRA  and  no  less  effective  than  the 
Federal  regulations.  The  full  text  of  die 
proposed  amendment  is  available  for 
review  in  the  OSM  Administrative 
Record  under  No.  PA-566  at  the 
addresses  listed  above. 

IV.  Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28, 1981,  Uie  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  section  3, 4,  7, 
and  8  of  Executive  Order  12291  for 


actions  direcdy  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  radier,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  tiie  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  die  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 

mining. 

Dated  November  8, 1985. 
James  W.  Woikman, 
Acting  Director.  Office  of  Surface  Mining. 
[FR  Doc  85-27176  Filed  11-14-85;  8.-45  am] 
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30  CFR  Part  943 

Pennanent  State  Regulatoiy  Program 
of  Texas 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  aimouncing 
procedures  for  a  public  comment  period 
on  a  request  submitted  by  the  State  of 
Texas  to  further  extend  the  deadline  for 
Texas  to  resubmit  rules  governing  a 
blaster  training,  examination  and 
certification  program  as  required  by  the 
Federal  regulations  at  30  CFR  Part  850. 

On  March  1, 1984.  die  State  of  Texas 
submitted  to  OSM  an  amendment  to  its 
approved  regulatory  program.  OSM 
announced  procedures  for  a  public 
comment  period  and  a  public  hearing  on 
the  amendment  in  the  Feileral  Register 
on  March  23, 1984  (49  FR  10943).  The 
proposed  amendment  concerned  blaster 
training,  examination  and  certification. 

On  June  25, 1984,  Texas  requested  that 
OSM  grant  an  extension  of  time  for  the 
development  of  a  blaster  training, 
examination  and  certification  program 
and  to  suspend  the  current  rulemaking 
on  this  subject.  On  September  21. 1984, 
OSM  announced  its  decision  to  suspend 
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nikmaking  en  the  proposed  rales  and 
extend  Texas'  deadline  to  March  21, 
1985  (40  FR  37062).  Ob  \4arch  7. 1985. 
Texas  lequcsted  an  additional  four 
months  extension  throu^  July  15, 198S, 
to  submit  the  State's  blaster  certificatioa 
rules.  On  June  3.  lOtS,  OSM  granted  the 
requested  extension  [50  FR  2329^. 

In  a  letter  dated  October  15, 1985, 
Texas  requested  another  extoision  to 
Mayl5,19e& 

AD  States  with  regulatory  programs 
approved  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act]  are  required  to 
develop  and  adopt  a  blaster  certification 
program  by  March  4. 1984.  Section 
850.12(b)  of  OSM*s  regulations  provides 
that  the  Director.  OSM,  may  approve  an 
extension  of  time  for  a  State  to  develop 
and  adopt  a  program  upon  a 
demonstration  (^good  cause.  OSM  is 
proposing  to  again  modify  the  deadline 
for  Texas  to  develop  and  adopt  its 
blaster  program.  Thiia  notice  sets  forth 
the  dates  and  locations  for  submission 
of  written  comments. 
DATES:  Comments  not  received  by  4:00 
p.m.  December  16, 1985  will  not 
necessarily  be  considered. 
AOOiiESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  H.  Moncrief,  Acting  Director, 
Tulsa  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
333  West  4th  Street,  Room  3432,  Tulsa. 
Oklahoma  74103. 

RM  FURTHEII INFOMWATION  CONTACT: 

Mr.  James  H.  Moncrief,  Acting  Director, 
Tulsa  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
333  West  4th  Street,  Room  3432,  Tulsa. 
Oklahoma  74103;  Telephone:  (918)  581- 
7927. 

SUPPLEMEMTARV  MFORMATKM:  On 

March  4;  1963,  OSM  issued  final  rules 
effective  April  14, 1983,  establishing  the 
Federal  standards  for  the  training  and 
certificatioa  of  blasters  at  30  CFR  Part 
850  M  (4a  FR  9486}.  Section  850.12  of 
these  regulations  stipulates  that  the 
regulatory  authority  in  each  State  with 
an  approved  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  shall  develop  and  adopt 
a  program  to  examine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  a  surface  coal 
mining  operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of  OSM's 
rule  at  30  CFR  Part  85a  whichever  is 
later.  In  the  case  of  Texas'  program,  the 
applicable  date  was  12  months  after  the 
publication  date  of  OSM's  rule,  or 
March  4. 1984. 

On  March  1, 1964.  Texas  submitted  aa 
amendment  to  its  approved  program 


which  was  intended  to  implement  the 
Federal  requirements  for  a  blaster 
training,  examination  and  certification 
program.  OSM  published  a  notice  of  the 
public  comment  period  and  opportunity 
for  public  hearing  hi  the  Fedua)  Register 
on  March  23. 1984  fO  FR  10943).  In  its 
subsequent  review  of  the  proposed 
amendment.  OSM  identified  several 
deficiencies  and  painted  these  oat  to  the 
State. 

On  June  25, 1964.  Texas  advised  OSM 
that  it  woxiid  require  a  six-month 
extension  of  the  deadline  for 
resubmission  of  a  blaster  program  in 
order  that  Texas  might  adequately 
address  and  respond  to  the  issues  raised 
by  OSM.  Texas  also  requested 
suspension  of  the  current  rulemaking  on 
this  subject  In  the  September  21. 1964 
Federal  Registef  OSM  announced  its 
decision  to  suspend  the  rulemaking  and 
extend  Texas'  deadline  to  March  21. 
1985  (49  FR  37062). 

On  March  7. 1985,  Texas  requested  an 
additional  four  months  extension 
through  July  15, 1985,  to  subout  the 
State's  blaster  certification  rules, 
training  and  certification  program.  In  the 
June  3, 1985  Federal  Register,  OSM 
announced  its  decision  to  further  extend 
Texas'  deadline  ta  July  15, 1985. 

On  October  15. 1985,  Texas  requested 
a  further  extension  to  May  15, 1986. 
Texas  stated  that,  due  to  restrictions  in 
its  Administrative  Procedure  and  Texas 
Register  Act  only  one  rule  actioQ 
amenifing  9  11.221  may  be  pending  at  a 
time.  There  is  another  rulemaking 
currently  ongoing  in  Texas  and  therefore 
blaster  certification  revisions  cannot  be 
submitted  at  this  time.  The  State 
anticipates  that  a  rulemaking  to  revise 
blaster  certification  regulations  can  be 
submitted  as  a  proposed  amendment  to 
the  approved  State  program  in  Texas  by 
May  15. 1986. 

OSM  is  seeking  comment  on  the 
State's  request  for  additional  time  to 
develop  and  adopt  a  blaster  certification 
program.  Section  850.12(b)  of  OSM's 
regulations  provides  that  the  Director, 
OSM.  may  approve  an  extension  of  time 
for  a  State  to  devek^  and  adopt  a 
program  upon  a  demonstration  of  good 
cause. 

Additional  Determinations 

1.  Compliance  with  the  National 
Eaviroaanental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C 
1292(d).^  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Ekecutive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act'  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSliA  an 


exemption  from  sections  3,  4,  7,  and  •  of 
Executive  Order  12291  for  actions 
directly  related  t»  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  &oo>  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  efiiect  on  a 
substantifd  mmiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  2MCRA  and  the  Federal 
rules  would  be  met  by  the  &ate. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  UAC.  3507. 

List  of  Subjects  in  30  CFR  Part  943 

Coal  mining.  Intergovernmental 
relations,.  Surface  mining.  Underground 
mining. 

Dated:  Novwrber  a  19B5. 
James  W.  Worknuau 
Acting  Director,  Office  of  Surface  Mining, 
(FR  Doc  85-27178  Filed  11-14-85;  8:45  am), 
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30  CFR  Part  943 

Permanent  Regtilatory  Program  for  ttie 
State  of  Texaa 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACnON:  Suspension  of  a  current 
rulemaking. 


:  OSM  is  announcing  the 
suspension  of  a  current  proposed 
ruIoDaking  to  amend  the  Texas 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Texas 
program)  under  the  provisions  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed  rule 
consists  of  modffications  of  the  Texas 
regulations  pertaining  to  lands 
imsuitabte  for  mining  and  notices  of 
vit^tkm. 

On  March  2a  1985,  the  State  of  Texas 
submitted  to  OSM  an  amendment  to  ite 
approved  program,  which  proposed 
modificatiom  to  regulations  on  land* 
unsuiteUe  for  mining  and  notices  of 
viola  tion.  OSM  announced  receipt  of  die 
proposed  emiendmeut  and  procedures 
for  puiifa  petticipation  in  the  Fedotal 
Rasistar  on  May  7, 1985  (50  FR  19212). 
On  October  14. 1968,^  Texas  submittecl  a 
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letter  to  OSM  saying  that  the  Railroad 
Commission  of  Texas  was  unable  to 
adopt  the  proposed  amendments  prior  to 
their  automatic  withdrawal  under  the 
Texas  administrative  procedures 
requirements.  Therefore,  OSM  is 
suspending  the  current  rulemaking  until 
Texas  can  resubmit  the  proposed 
amendments. 

EFFECnvt  DATE  November  15. 1985. 
ADDRESSES:  Copies  of  documents 
referenced  in  this  notice  are  available 
for  public  inspection  and  copying  during 
regular  business  hours  at: 
U.S.  Department  of  the  Interior,  Office  of 

Surface  Mining.  1100  L  Street  NW, 

Room  5124,  Washington,  DC  20240; 
U.S.  Department  of  the  Interior,  Office  of 

Surface  Mining.  Tulsa  Field  Office. 

333  West  4th  Street,  Room  3014.  Tulsa. 

Oklahoma  74103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Moncrief,  Acting  Director, 
Tulsa  Field  Office.  Office  of  Surface 
Mining,  333  West  4th  Street.  Room  3014, 
Tulsa.  Oklahoma  74103;  Telephone:  (918) 
581-7927. 

SUPPLEMENTARY  INFORMATION:  On 

March  29, 1985,  Texas  submitted  a 
proposed  amendment  to  its  permanent 
regulatory  program  to  modify 
regulations  concerning  lands  unsuitable 
for  mining  and  notices  of  violation.  OSM 
published  a  notice  in  the  Federal 
Register  on  May  7, 1985  (50  FR  19212] 
announcing  receipt  of  the  proposed 
amendment  and  an  opportunity  for 
public  comment  and  a  public  hearing. 

On  August  20, 1985,  OSM  sent  a  letter 
to  Texas  identifying  some  concerns  with 
the  proposed  amendment  and  suggesting 
some  modifications  in  light  of  a  recent 
District  Court  ruling  on  Federal  "lands 
unsuitable  for  mining"  regulations. 
(Round  III  of  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation  II,  D.D.C., 
1985.) 

On  October  14. 1985.  Texas  responded 
to  OSM's  letter  saying  that:  "Due  to  time 
constraints  under  Texas  administrative 
procedures  requiring  action  on  proposed 
rules  within  six  months  of  initial 
proposal,  the  Commission  was  unable  to 
adopt  the  proposed  amendments  prior  to 
their  automatic  withdrawal."  The  letter 
stated  that  Texas  will  revise  and 
resubmit  the  proposed  rules  at  a  later 
date.  The  revised  rules  will  address 
issues  presented  in  OSM's  August  20. 
1985  letter.  Therefore,  OSM  is 
suspending  the  current  rulemaking  and 
will  reopen  action  on  these  rules  when 
they  are  resubmitted. 

List  of  Subjects  in  30  CFR  Fart  943 

Coal  mining.  Intergovernmental 


relations,  Surface  mining.  Underground 
mining. 

Dated:  November  8, 1885. 
Jamea  W.  Workman, 

Acting  Director,  Office  of  Surface  Mining. 
(FR  Doc.  B5-27181  Filed  11-14-85;  8:45  am] 

MLLINQ  COOE  4310-06-M 

30  CFR  Part  944 

Public  Comment  and  Opportunity  for 
Public  Hearing  on  Proposed 
Modifications  of  the  Utah  Permanent 
riegulatory  Program 

AQENCV:  Office  of  Surface  Mining 
'  Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule.  Notice  of  receipt 
of  permanent  program  modifications: 
public  comment  period  and  opportunity 
for  public  hearing. 

SUMMARY:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  heeuing  on  the 
adequacy  of  proposed  amendments  to 
the  Utah  Permanent  Regulatory  Program 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA) 
submitted  by  Utah  for  the  Director's 
approval  on  October  9, 1985 
(Administrative  Record  No.  UT-384). 
The  amendments  pertain  to  the 
regulatory  definitions  of  "amendment" 
and  "incidental  boundary  change"  and 
to  Utah's  regulations  concerning  permit 
changes. 

This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendments  are  available  for 
public  inspection,  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed  at  the 
public  hearing. 

DATES:  Written  comments  bom 
members  of  the  public  received  later 
than  4:30  p.m.  on  December  16, 1985,  will 
not  necessarily  be  considered  in  the 
Director's  decision  on  whether  the 
proposed  amendments  satisfy  the 
criteria  for  approval 

A  public  hearing  on  the  proposed 
amendments  has  been  scheduled  for 
December  10, 1965.  Any  person 
interested  in  making  an  oral  or  written 
presentation  at  the  hearing  should 
contact  Mr.  Robert  Hagen  at  the  address 
and  telephone  numtier  listed  below  by 
December  2, 1985.  If  no  person  has 
contacted  Mr.  Hagen  by  this  date  to 
express  an  interest  in  participating  in 
this  hearing,  the  hearing  will  not  be 
held. 


addresses:  The  public  hearing  will  be 
held  between  1:00  p.m.  and  4:00  p.m.  at 
355  West  North  Temple.  3  Triad  Center, 
Suite  350,  Salt  Lake  Cify,  Utah.  Written 
comments  and  requests  for  an 
opportimity  to  speak  at  the  public 
hearing  should  be  sent  to  Mr.  Robert 
Hagen.  Field  Office  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Albuquerque  Field  Office. 
219  Central  Avenue,  NW.,  Albuquerque, 
New  Mexico  87102. 

Copies  of  the  Utah  program,  the 
proposed  modifications  to  the  program 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  OSM  Reld 
Office  above  and  the  OSM 
Headquarters  office  and  the  office  of  the 
State  regulatory  authority  listed  below. 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m.,  excluding  hohdays.  Each  requests 
may  receive,  free  of  charge,  one  single 
copy  of  the  proposed  amendment  by 
contacting  the  OSM  Albuquerque  Field 
Office: 

Utah  Division  of  Oil,  Gas  and  Mining, 
355  West  North  Temple.  3  Triad 
Center,  Suite  350,  Salt  Lake  City,  Utah 
84180-1203.  Telephone:  (810)  538-5340 

Office  of  Surface  Mining,  1100  "L" 
Street,  NW.,  Room  5124,  Washington. 
DC  20240,  Telephone:  (202)  343-5351 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arthur  W.  Abbs,  Chief,  Division  of 
State  Program  Assistance,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 
NW,  Washington,  DC  20240;  Telephone: 
(202)  343-5351. 

SUPPLEMENTARY  INFORMATION:  On 

January  21. 1981.  the  Secretary  of  the 
Interior  conditionally  approved  the  Utah 
program  under  SMCRA  for  the 
regulation  of  surface  coal  mining 
operations  in  the  State  (46  FR  5899- 
5915]. 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  ttie 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Utah  program  can  be 
found  in  the  January  21, 1981  Federal 
Register  (46  FR  5899-5915). 

On  October  9, 1985,  the  Utah  Division 
of  Oil,  Gas  and  Mining  (DOOM) 
submitted  proposed  regulatory 
amendments  for  OSM's  approval.  The 
rule  changes  submitted  for  approval 
were  adopted  by  the  Utah  Board  of  Oil. 
Gas  and  Mining  on  October  2, 1985,  but 
implementation  of  the  revised  rules  is 
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pending  until  approval  is  granted  by 
OSM. 

The  amendments  include  proposed 
changes  to  the  following  sections  of 
Utah's  program  regulations. 

SMC/UMC  700.5  Definitions 
Definition  of  "amendment" 
Definition  of  "incidental  boundary 
change" 
SMC/UMC  771.21  Permit  Application 

Filing  deadlines 
SMC/UMC  788.12  Permit  Revisions. 

The  proposed  cunendments  are 
available  for  review,  in  full  text,  at  the 
addresses  listed  above  under 
administrative  record  number  UT-384. 
The  Director  seeks  public  comment  on 
whether  the  proposed  modifications  to 
the  Utah  permanent  program  listed 
above  satisfy  the  criteria  for  approval  of 
State  program  amendments  listed  at  30 
CFR  732.15  and  732.17.  To  approve  the 
proposed  provisions  OSM  must  And  that 
the  provisions  are  no  less  stringent  than 
the  Act  and  no  less  effective  than  the 
Federal  regulations.  If  the  Director 
determines  the  proposed  modifications 
meet  the  criteria,  the  amendments  will 
be  approved,  and  30  CFR  Part  944 
modifled  accordingly. 

Additional  Detenninadons 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  &x)m  sections  2, 4.  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  eoie/se?.). 

This  rule  would  not  impose  any  new 
requirements;  rather,  it  would  ensure 
that  existing  requirements  established 
by  SMCRA  and  the  Federal  rules  would 
be  met  by  the  State. 

3.  Paperwork  Reduction  Act-  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 


the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  944 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  8, 1965. 
laamW.Woikman. 

Acting  Director.  Office  of  Surface  Mining. 
(FR  Doc,  85-27185  Filed  11-14-85;  8:45  am] 

MUMQ  CODE  4310-0»4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-S-FRL-2923-9) 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Proposed  rulemaking. 


:  USEPA  is  proposing  to 
approve  a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  Carbon 
Monoxide  (CO).  This  proposed 
rulemaking  incorporates  a  January  24. 
1985.  Opinion  and  Order  of  the  Illinois 
Pollution  Control  Board  (PCB),  PCB  84- 
147,  into  the  SIP.  This  order  grants 
Anderson  Clayton  Foods,  Ina  (ACF)  a 
variance  fit)m  35  Illinois  Administrative 
Code  216.126  which  governs  CO 
emissions  fit)m  the  Fluidized  Bed 
Combuster  (FBC)  retrofitted  boiler  at 
ACFs  Jacksonville.  Illinois,  facility.  This 
action  is  taken  in  response  to  a  March 
27. 1985.  request  from  the  State  of 
Illinois. 

date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  December  16, 1985. 
AOORESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
353-0396,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street.  Chicago, 

Illinois  60604 
Illinois  Environmental  Protection 

Agency,  Division  of  Air  Pollution 

Control.  2200  Churchill  Road, 

Springfield.  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief,  Regulatory 


Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
FOfI  FURTHEfl  INFORMATION  CONTACT 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-28),  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  353-0396. 
SUPPLEMENTARY  INFORMATION:  On 

March  27. 1985,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  variance  from  35 
Illinois  Administrative  Code  216.128  for 
a  FBC  retrofitted  boiler  at  ACFs  facility 
in  Jacksonville.  Illinois,  as  a  proposed 
revision  to  its  CO  SIP.  Jacksonville  is 
located  in  an  area  that  is  classified  as 
attainment  with  respect  to  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  CO. 

The  proposed  variance  will  allow  CO 
emissions  from  the  existing  boiler  that 
will  be  retrofitted  with  a  FBC  of  up  to 
400  parts  per  million  (ppm),  until 
January  24. 1988.  Because  the  FBC  is  a 
major  new  source  in  an  attainment  area, 
it  must  meet  the  best  available  control 
technology  (BACT)  requirement  of  the 
Prevention  of  Significant  Deterioration 
(PSD)  regulations.  In  addition,  a  new 
source  is  required  to  meet  the  Illinois 
SIP  limit  of  200  ppm  for  CO.  In  today's 
rulemaking.  USEPA's  proposed  finding 
is  limited  to  determining  that  the  CO 
NAAQS  will  not  be  violated  by  this 
variance.  In  this  notice.  USEPA  makes 
no  finding  regarding  the  State's  BACT 
determination.  The  IPCB  granted  ACF  a 
variance  from  35  Illinois  Administrative 
Code  216.126  which  allows  a  temporary 
CO  limit  of  400  ppm  until  January  24, 
1988.  ACFs  FBC  boiler,  is  subject  to  the 
following  operating  conditions: 

1.  CO  emissions  during  the  period  of 
the  variance  must  be  kept  to  a  level 
below  400  parts  per  million. 

2.  ACF  is  required  to  develop  and 
implement  a  program  to  study  and 
evaluate  any  technical  advances  in  the 
control  of  CO  in  fluidized  bed 
combusters. 

3.  ACF  is  required  to  develop  and 
evaluate  the  operation  characteristics  of 
their  fluidized  bed  combusters. 

4.  ACF  is  required  to  submit  to  lEPA 
every  8  months,  a  written  report 
describing  the  progress  of  the  programs 
required  by  conditions  3,  4  and  5. 

5.  Within  45  days  of  the  date  of  this 
Order.  ACF  shall  execute  a  Certificate 
of  Acceptance  and  Agreement  to  be 
bound  to  all  terms  and  conditions  of  this 
variance. 

USEPA  reviewed  the  air  quality 
analysis  section  of  ACFs 
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preconstruction  permit  application  that 
was  completed  as  part  of  the  PSD 
requirements.  The  details  of  this 
analysis  are  contained  in  the  March  27. 
1985,  State  submittal.  This  analysis 
relies  on  a  screening  analysis  usinx 
USEPA's  PTPLU  Model  (modified  to 
include  the  Industrial  Source  Complex's 
(ISC)  building  wake  algorithm)  and 
included  emissions  from  the  proposed 
retrofitted  FBC.  This  analysis  predicted 
a  maximum  1-hour  CO  impact  of  67  ^g/ 
m*  for  die  retrofitted  FBC.  The  1-hour 
standard  for  CO  is  40,000  fig/m*,  and  the 
8-hour  standard  for  CO  is  10,000  ^g/m*. 
Therefore,  the  predicted  CO  impacts  are 
well  below  the  maximum  1-hour  and  8- 
hour  secondary  NAAQS. 

Consequently,  it  can  be  concluded 
that  ACFs  retrofitted  FBC  boiler  will 
not  have  a  significant  impact  on  CO  air 
quality  in  Jacksonville  and,  therefore, 
will  not  interfere  with  attainment  and 
maintenance  of  the  CO  NAAQS. 
USEPA,  is  today  proposing  to  approve 
PCB  84-147  as  a  revision  to  the  Illinois 
CO  SIP,  but  not  as  to  any  new  source 
review  SIP  rules.  However,  USEPA  is 
not  affirming  the  400  ppm  emission  limit 
for  CO  as  BACT  for  FBC  boilers.  ACF 
must  comply  with  all  the  PSO 
requirements  including  BACT  for  CO 
upon  start-ups  of  the  boiler.  The 
proposed  approval  of  this  SIP  revision 
does  not  in  any  way  eliminate  the 
requirements  for  ACF  to  comply  with 
the  PSD  regulations  or  any  other 
applicable  new  source  regulation. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  PubHc  comments  received 
on  or  before  December  18, 1985,  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  listed  at  the  front 
of  this  notice. 

Under  5  U.S.C  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exeinpted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  August  29, 1985. 
Valdaa  V.  Adamkus. 
Regional  Administrator. 
[FR  Doc.  85-27194  Filed  11-14-85;  6:45  amj 
BUXlNQ  COOC  65«>-5(Mi 


40  CFR  Part  52 

[A-3-fm.-2923-«;  EPA  OoelMt  No. 
AM604PA] 

Approval  and  Pvamulgation  of 
Implamantatlon  Plana;  Ozona  Stata 
Implamantatlon  Plan  for  tfia  Luzama 
and  Lackawanna  Countfea  Raglon  in 
Pannaylvania 

AQENCV:  Environmental  Protection 
Agency. 

action:  Proposed  rale. 

auMMARV:  EPA  is  proposing  approval  of 
a  Pennsylvania  State  Implementation 
Plan  (SIP)  revision  for  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  Ozone,  in  Luzerne  and 
Lackawanna  Coimties,  as  authorized 
under  Part  D  of  the  Clean  Air  Act 
Amendments  of  1977.  In  1979  the 
Commonwealth  of  Pennsylvania 
adopted  an  ozone  SIP  for  these  two 
counties  which  projected  attaiiunent  of 
the  ozone  NAAQS  by  1987.  EPA 
approved  this  SIP  revision  on  May  20, 
1980  (45  FR  33607).  This  SIP  was  revised 
by  a  submittal  on  September  19. 1980, 
which  projected  attainment  of  the  ozone 
NAAQS  by  1982.  EPA  approved  this  SIP 
revision  on  August  27, 1981  (46  FR 
43140).  However,  on  February  22. 1984, 
EPA,  pursuant  to  section  110(a)(2)(H]  of 
the  Clean  Air  Act,  informed 
Pennsylvania  that  the  SIP  was  deficient 
because  of  continued  exceedances  of 
the  ozone  NAAQS  and  required  the 
Commonwealth  to  revise  the  SIP  so  that 
attainment  of  the  ozone  NAAQS  could 
be  demonstrated.  Pennsylvania 
submitted  such  a  SIP  revision  to  EPA  on 
April  29, 1985. 

This  revision  demonstrates  that  the 
ozone  NAAQS  will  be  met  through  the 
implementation  of  the  Federal  Motor 
Vehicle  Control  Program  and  State 
regulations  to  control  emissions  of 
volatile  organic  compounds  (VOC)  from 
stationary  sources.  'This  SIP  revision 
meets  all  requirements  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1965. 

ADDRESSES:  Comments  may  be  mailed 
to  Glenn  Hanson.  Chief,  PA/WV  Section 
at  the  EPA,  Region  III  address  given 
below.  Copies  of  the  documents  relevant 
to  this  proposed  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency. 
Region  III,  Air  Programs  Branch,  8416 
Chestnut  Street,  Philadelphia.  PA 


19107.  Attn:  Patricia  Gaughan 
(3AM11) 
Pennsylvania  Department  of 
Environmental  Resources,  P.O.  Box 
2063,  Harrisburg.  PA  1712a  Attn:  Gary 
Triplett 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Giuranna  (3AM11),  PA/WV 
Section  at  the  EPA,  Region  III  address 
given  above  or  telephone  (215)  507-0188. 

SUPPIEMENTARY  INFORMATION:  The 

Clean  Air  Act  Amendments  (Act)  of 
1977  added  a  new  Part  D  to  Tide  I  of  die 
Act  Under  this  Part  the  states  had  to 
revise  their  SIPs  for  all  nonattainment 
areas  and  submit  the  revision  to  EPA  by 
January  1. 1979  (sections  171-178  of  the 
Clean  Air  Act  section  129(c) 
(uncodified)  of  Pub.  L  95-05).  The 
revised  SIPs  had  to  provide  for 
attainment  of  National  Ambient  Air 
Quality  Standards  (NAAQS)  by 
December  31. 1982.  except  in  the  cases 
of  ozone  or  carbon  monoxide,  where  an 
extension  of  the  deadline,  up  to 
December  31, 1987,  was  possible  if 
states  could  demonstrate  that  they  could 
not  meet  the  December  31, 1982 
deadline.  States  which  requested  and 
were  granted  deadline  extensions  were 
required  to  submit  a  second  SIP  revision 
by  July  1, 1982,  which  was  to  provide  for 
attainment  of  the  appropriate  NAAQS's 
by  the  new  deadline. 

In  1979,  Pennsylvania  adopted  a  State 
Implementation  Plan  (SIP)  which 
demonstrated  that  the  ozone  NAAQS 
could  be  attained  in  Luzerne  and 
Lackawanna  Counties  no  sooner  than 
1987.  EPA  approved  this  SIP  on  May  20. 
1980  (45  FR  33607). 

Pennsylvania  submitted  a  revision  of 
this  SIP  to  EPA  on  September  19. 1980. 
This  revision  which  was  approved  by 
EPA  on  August  27, 1981,  appeared  to 
demonstrate  that  the  ozone  NAAQS 
would  be  attained  by  1982.  Since 
Pennsylvania  was  able  to  show  that  the 
ozone  NAAQS  could  be  attained  by 
1982,  the  section  172(b)(ll)(B) 
requirement  that  diey  establish  a 
schedule  to  implement  an  automotive 
emission  inspection  and  maintenance 
program  (I/M)  was  deleted.  States  that 
receive  an  extension  of  the  attainment 
date  for  the  ozone  standard  beyond 
December  31, 1982  must  adopt  an  I/M 
program  (44  FR  20372). 

However,  subsequent  to  the  August 
27, 1981  approval,  diere  have  been 
exceedances  of  the  ozone  NAAQS  (0.12 
ppm,  one  hour  average)  at  each  of  the 
four  monitors  located  in  this  area.  The 
four  monitors  are  located  in  Nanticoke. 
Wilkes-Barre,  Scranton  and  Carbondale. 
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Even  though  all  of  the  monitors  have 
shown  exceedances  of  the  ozone 
NAAQS.  the  only  violation  of  the 
NAAQS  occurred  at  the  Scranton 
monitor.  An  area  is  considered  in 
violation  of  the  ozone  NAAQS  for  any 
one  year  if  the  total  number  of 
exceedances,  at  a  monitor,  for  that  year 
and  the  previous  two  years  is  greater 
than  three.  The  Scranton  site  had  four 
exceedances  of  the  standard  in  1982, 
none  in  1981,  and  at  least  four  in  1980. 
Therefore,  the  Scranton  site  was  in 
violation.  On  February  22, 1984  (47  FR 
18827),  EPA  notified  the  State  that  the 
SIP  was  deficient  and  requested  that 
Pennsylvania  revise  it  to  demonstrate 
that  the  ozone  NAAQS  will  be  attained. 
On  April  29, 1985,  Pennsylvania 
submitted  this  SIP  revision  to  EPA. 

This  revision  demonstrates  that  the 
ozone  NAAQS  will  be  attained  through 
implementation  of  the  Federal  Motor 
Vehicle  Control  Program  and  the 
Pennsylvania  regulations  for  the  control 
of  volatile  organic  compound  (VOC) 
emissions  from  stationary  sources. 

The  submittal  also  included  VOC  and 
oxides  of  nitrogen  (NO,)  emission 
inventories.  VOC  and  NO,  are  the 
primary  precursors  to  ozone  formation. 
These  inventories  were  prepared  for 
1982  and  projected  to  1987.  EPA 
approved  guidance  was  used  in  the 
preparation  of  these  inventories.  The 
VOC  emission  inventory  projects  a  24% 
decrease  in  VOC  emissions  from  1982  to 
1987.  The  NO,  inventory  projects  a  22% 
decrease  in  NO,  emissions  for  the  same 
period. 

To  determine  the  reduction  in  VOC 
which  would  be  necessary  to  bring  this 
area  into  attainment,  a  city  specific 
Empirical  Kinetic  Modeling  Analysis 
(EKMA)  was  used.  This  modeling 
showed  that  an  8.2%  reduction  of  the 
VOC  emission  inventory  would  be 
necessary  to  achieve  the  standard.  Since 
the  VOC  emission  inventory  projects  a 
14.6%  decrease  by  1985,  this  area  should 
attain  the  ozone  NAAQS.  All  input  data 
used  in  the  EKMA  model  and  emission 
inventory  represent  typical  summer 
weekday  emission  rates  in  urbanized 
areas  and  were  determined  using  EPA 
approved  methodology. 

Reasonable  Further  Progress  (RFP),  as 
defined  in  section  171(1)  of  the  Clean  Air 
Act  requires  that  emission  reductions  in 
a  nonattainment  area  lead  to  attainment 
of  the  ozone  standard  as  expeditiously 
as  practicable. 

The  EKMA  demonstration  used  to 
support  this  revision  shows  that  the  8.2% 
reduction  of  the  VOC  emission 
inventory  will  be  achieved  by  early 
1984.  Since  three  exceedances  occured 


at  the  Wilkes-Barre  site  in  1983,  none 
occured  at  any  site  in  1984  and  none  are 
predicted  in  1985,  the  ozone  NAAQS 
will  be  achieved  by  December  31, 1985. 

There  are  three  (3)  reasons  for  the 
projected  VOC  emission  reductions  in 
Luzerne  and  Lackawanna  counties. 

1.  The  implementation  of  the  Federal 
Motor  Vehicle  Emission  Control 
program.  This  program  is  designed  to 
eventually  reduce  automotive  emission 
by  over  90%,  which  will  cause  a 
substantial  reduction  in  VOC  emissions. 

2.  Regulations  which  control  VOC 
emissions  from  stationary  sources  were 
adopted  by  Pennsylvania  in  1979  and 
1981.  EPA  approved  these  regulations  on 
May  20. 1980  {45  FR  33627)  and  January 
19. 1983  (48  FR  2319).  These  regulations 
require  installation  of  reasonably 
available  control  technology  on  VOC 
sources. 

3.  All  new  VOC  sources  are  required 
to  obtain  emission  offsets  in  amounts 
greater  than  the  amount  they  will  be 
emitting.  New  VOC  sources  are  also 
required  to  install  control  technology 
equivalent  to  the  lowest  achievable 
emission  rate  (LAER}. 

Prior  to  final  approval,  EPA  will 
require  that  Pennsylvania  submit  a  two 
part  contingency  plan  for  this  area. 
Details  of  this  plan  are  given  in  the 
January  22. 1981,  Federal  Register  notice 
titled  "Approval  of  1982  Ozone  and 
Carbon  Monoxide  Plan  Revisions  for 
Areas  Needing  an  Attainment  Data 
Extension""  (46  FR  7187).  The 
requirements  for  conformity  under 
section  176(c)  of  the  Clean  Air  Act  and 
for  implementation  of  reasonably 
available  transportation  measures  were 
met  in  the  1979  SIP  for  this  area  (45  FR 
33607)  and  (46  FR  22583)  and  are  sUll  in 
effect. 

Proposed  Action 

EPA  is  proposing  approval  of  this 
revision  of  the  Pennsylvania  SIP. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7442. 

Dated:  July  26, 1985. 
William  T.  WisDiewski. 
Regional  Administrator. 
(FR  Doc.  85-27195  Filed  11-14-85;  8:45  am] 

atLUNQ  CODE  6S«fr-50-M 


40  CFR  Parts  264  and  265 

Hazardous  Waste;  RCRA  Uability 
Insurancs  Availability  of  information 

(SWH-FRL-2924-3] 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of 
information. 

summary:  The  Environmental  Protection 
Agency  today  announces  the 
availability  of  information  collected  by 
EPA  from  the  insurance  industry  and  the 
RCRA  regulated  community.  The 
Agency  may  consider  this  information  in 
future  rulemaking  on  liability 
requirements.  The  information  noted 
consists  of  data  on  insurance  companies 
that  offered  or  will  continue  to  offer 
liability  insurance  and  on  hazardous 
waste  management  facilities  that  may 
close  after  November  8, 1985,  either 
because  of  the  liability  requirements  or 
for  other  reasons.  The  Agency  does  not 
expect  to  pubhsh  final  regulations 
concerning  the  liability  requirements 
until  sometime  after  November  8, 1985. 

DATE:  Comments  on  the  information 
here  noticed  must  be  received  by  EPA 
on  or  before  November  25, 1985. 

ADDRESS:  Comments  should  be 
addressed  to  Docket  Clerk,  Office  of 
Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460.  All 
communications  should  identify  the 
information  as  RCRA  liability  insurance. 

Copies  of  this  information  are 
available  for  reading  at  the  Subtitle  C 
Docket  Room  (Room  S-212-C),  located 
at  401  M  Street  SW.,  Washington,  DC, 
Monday  through  Friday,  except 
holidays,  during  the  hours  of  9:00  a.m.  to 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 
RCRA  Hotline,  at  (800)  424-9346  (toll 
free)  or  at  (202)  382-3000. 

SUPPt^MENTARY  INFORMATION:  EPA  has 

promulgated  regulations  requiring 
owners  and  operators  of  hazardous 
waste  management  facilities  to  obtain 
liability  coverage  for  bodily  injury  and 
property  damage  to  third  parties 
resulting  from  facility  operations.  40 
CFR  264.147.  265.147.  EPA  recently 
published  a  notice  of  proposed 
rulemaking  requesting  public  comment 
on  the  availability  of  insurance  coverage 
and  setting  forth  several  regulatory 
options  under  consideration.  50  FR  33902 
(Aug.  21, 1985).  The  comment  period  on 
the  NPRM  closed  on  September  20. 1985; 
EPA  received  about  140  comment 
letters. 
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This  notice  is  to  inform  the  public  that 
the  Agency  has  collected  additional 
information  from  insurance  companies 
and  from  persons  subject  to  the  RCRA 
insurance  requirements.  Additional 
memoranda  are  also  on  file  documenting 
contacts  with  the  insurance  industry 
and  the  regulated  community.  The 
survey  and  memoranda  are  available  for 
public  review  at  the  location  described 
above.  The  information  contained  in 
these  documents  shows  data  concerning 
insurance  companies  that  offered  or  will 
continue  to  offfer  liability  insurance  and 
information  on  hazardous  waste 
management  facilities  that  may  close 
after  November  8, 1985,  because  of  the 
insurance  requirements  or  for  other 
reasons. 

EPA  may  gather  additional  data 
before  deciding  what  action  (if  any)  to 
take  on  revising  the  insurance 
requirements.  Any  such  data  will  be 
memorialized  promptly  and  included  in 
the  public  docket  at  the  location 
described  above.  The  Agency  will 
consider  the  data  noticed  today,  and  all 
comments  received  as  a  result  of  this 
notice  in  its  decision  on  revisions  to  the 
RCRA  liability  insurance  requirements. 
The  Agency  does  not  expect  to  publish 
final  regulations  concerning  the  liability 
requirements  until  sometime  after 
November  8. 1985. 

Dated:  November  8, 1985. 
Jack  W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  85-27196  Filed  11-14-85;  8:45  am] 

BiLUNQ  OOOE  (SSO-SO-H 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Hearings  and  Appeals 

43  CFR  Part  4 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals. 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior. 
action:  Proposed  amendments  of  rules. 

summary:  These  proposed  revisions  of 
existing  regulations  would  conHrm  that 
dismissal  of  the  applicable  petition  or 
application  is  the  sanction  for  failure  to 
comply  with  time  limits  for  (1)  filing 
petitions  for  review  of  proposed  civil 
penalties,  (2]  tiling  applications  for 
review  of  notices  of  violation  and 
cessation  orders,  and  (3)  making  full 
payment  of  proposed  civil  penalties 
under  section  518(c)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  30  U.S.C.  1268(c)  (1982).  In  the 
absence  of  express  sanctions  or 


peralties  in  the  regulations  the  time 
limits  might  be  construed  by  some 
members  of  the  directory,  not 
mardatory. 

date:  Comments  are  due  on  or  before 
December  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Will  A.  Irwin,  Board  of  Land  Appeals, 
Office  of  Hearings  and  Apeals,  U.S. 
Department  of  the  Interior.  4015  Wilson 
Blvd.,  Arlington,  Virginia  22203.  Phone: 
(703)  235-3750. 

ADDRESS:  Comments  may  be  hand 
delivered  or  mailed  to:  Director,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Blvd.,  Arlington,  Virginia  22203. 
SUPPLEMENTARY  INFORMATION: 

Amendments  are  being  proposed  to  43 
CFR  4.1151,  relating  to  the  time  for  filing 
petitions  for  review  of  proposed 
assessments  of  civil  penalties  under 
§  518(c)  of  the  Act,  to  43  CFR  4.1152, 
relating  to  contents  of  the  petition  and 
payment  required  under  section  518(c)  of 
the  Act,  and  to  43  CFR  4.1162.  relating  to 
the  time  for  filing  applications  for 
review  of  notices  of  violation  and 
cessation  orders  under  section  521  of  the 
Act,  in  order  to  clarify  their 
jurisdictional  nature.  Although  the 
language  in  the  sections  is  mandatory, 
there  is  no  provision  in  §  4.1151  or 
S  4.1162  for  sanctions  or  penalties  for 
late  filings.  Similarly,  the  language  in 
§  4.1152(c),  which  provides  that  failure 
to  make  timely  payment  in  full  shall 
result  in  a  waiver  of  all  legal  rights  to 
contest  the  violation  or  amount  of  the 
penalty,  does  not  provide  specific 
sanctions  for  failture  to  comply. 

The  Department  has  consistently  held 
that  petitions  for  review  of  penalty 
assessments  not  timely  filed  or 
unaccompanied  by  a  check  for  payment 
in  full  must  be  dismissed.  Tri  Coal  Co.  v. 
OSM,  85  IBIA  146  (1985);  C»K  Coal  Co.. 
1 IBSMA  118,  86  I.D.  221  (1979). 
Sin\ilarly,  it  has  held  that  applications 
for  review  of  notices  of  violation  not 
timely  filed  must  be  dismissed.  Green 
Coal  Co.,  2  IBSMA  199,  87  I.D.  362  (1980). 
Nevertheless,  in  the  absence  of  express 
sanctions  or  penalties  in  the  above 
regulations  the  time  limits  might  be 
construed  by  some  members  of  the 
public  unfamiliar  with  the  Department's 
holdings  as  directory,  not  mandatory. 
See  Solicitor's  Opinion,  M-36876,  81  I.D. 
316,  322  (1974);  Tagala  v.  Gorsuch,  411 
F.2d  589  (9th  Cir.  1969);  Pressentin  v. 
Seaton,  284  F.2d  199  (D.C.  Cir.  1960). 

Thus,  in  order  to  make  clear  to  the 
public  the  necessity  for  timely  filing  of 
petitions  for  review  of  penalty 
assessments,  for  timely  payment  in  full 
of  such  assessments,  and  for  timely 
filing  of  applications  for  review  of 


notices  of  violation  and  cessation  orders 
or  the  modification,  vacation,  or 
termination  thereof,  amendments  to  the 
regulations  pertaining  to  these 
requirements  are  proposed  that  will 
specifically  provide  that  failure  to 
comply  shall  result  in  dismissal  of  the 
petition  or  application  and  that,  in  civil 
penalty  proceedings,  the  fact  of  the 
violation  and  the  appropriateness  of  the 
amount  of  the  penalty  shall  be  deemed 
admitted  and  the  penalty  assessed  shall 
become  a  final  order  of  the  Secretary. 
See  43  CFR  4.450-7(a);  Sainberg  v. 
Morton,  363  F  Supp.  1259  (D.  Ariz.  1973): 
United  States  v.  Weiss,  431  F.2d  (10th 
Cir.  1970). 

Because  these  rules  simply  confirm 
the  mandatory  nature  of  existing  filing 
requirements,  the  Department  has 
determined  that  these  rules  are  not 
major,  as  defined  by  Executive  Order 
122i91;  will  not  have  a  si^ificant 
economic  elTect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.);  and 
will  not  significantly  affect  the  quality  of 
the  human  enviroimient,  and  therefore 
no  detailed  statement  is  required  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4332(2)(c)). 

The  proposed  rules  contain  no 
information  collection  requirements 
requiring  Office  of  Management  and 
Budget  approval  under  44  U.S.C.  3507. 

The  author  of  these  regulation  is  Will 
A.  Irwin.  Administrative  Judge,  Board  of 
Land  Appeals,  Office  of  Hearings  and 
Appeals. 

List  of  Subjects  in  43  CFR  Fart  4 

Administrative  practice  and 
procedure.  Surface  mining. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  30  U.S.C  1201 
et  seq.  (1982),  it  is  proposed  to  amend 
4.1151,  4.1152,  and  4.1162  of  Subpart  L  of 
Part  4  of  Title  43  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

Dated:  November  7, 1985. 
Paul  T.  Baiid. 

Director,  Office  of  Hearings  and  Appeals. 

PART  4— [AMENDED] 

43  CFR  Part  4  is  amended  as  follows: 

1.  The  authority  citation  for  Part  4, 
Subpart  L.  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256. 1260, 1281, 1268, 
1271, 1272,  1275, 1293;  5  U.S.C.  301. 

2.  In  Part  4,  section  4.1151  is  amended 
by  adding  paragraph  (c),  as  follows: 

§4.1151    TkiM  f or  fNlns. 

***** 

(c)  No  extension  of  time  will  be 
granted  for  filing  a  petition  for  review  of 
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a  proposed  assessment  of  a  civil  penalty 
as  required  by  paragraph  (a)  or  (b)  of 
this  section.  If  a  petition  for  review  is 
not  filed  within  the  time  period  provided 
in  paragraph  (a)  or  (b)  of  this  section. 
the  fact  of  the  volation  and  the 
appropriateness  of  the  amount  of  the 
penalty  shall  be  deemed  admitted,  the 
petition  shall  be  dismissed,  and  the  civil 
penalty  assessed  shall  become  a  final 
order  of  the  Secretary. 

3.  In  Part  4.  §  4.1152  is  amended  by 
adding  paragraph  (d).  as  follows: 

§4.1152    ContwitaofpMtlon;paynMnt 
requirad. 


(d)  No  extension  of  time  will  be 
granted  for  full  payment  of  the  proposed 
assessment.  If  payment  is  not  made 
within  the  time  period  provided  in 
§  4.1151  (a)  or  (b).  die  fact  of  die 
violation  and  the  appropriateness  of  the 
amount  of  the  penalty  shall  be  deemed 
admitted,  the  petition  shall  be 
dismissed,  and  the  civil  ^nalty 


assessed  shall  become  a  final  order  of 
the  Secretary. 
4.  In  Part  4.  $  4.1182  is  revised. 

§4.11«2    Thmforflins. 

(a)  Any  person  filing  an  application 
for  review  under  {  4.1160  et  seq.  shall 
file  that  application  within  30  days  of 
the  receipt  of  a  notice  or  order  or  within 
30  days  of  receipt  of  notice  of 
modification,  vacation,  or  termination  of 
such  a  notice  or  order.  Any  person  not 
served  with  a  copy  of  the  document 
shall  file  the  application  for  review 
within  40  days  of  the  date  of  issuance  of 
the  document. 

(b)  No  extension  of  time  will  be 
granted  for  filing  an  application  for 
review  as  provided  by  paragraph  (a)  of 
this  section.  If  an  application  for  review 
is  not  filed  within  the  time  period 
provided  in  paragraph  (a)  of  diis  section, 
the  application  shall  be  dismissed. 

(FR  Doc  85-27087  Rled  11-14-85:  8:45  am] 

MLUNQCOOE  431A-10-II 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  172 

[COD  SO-18*] 

Damage  Stability  and  Flooding 
Protection  for  Great  Lalces  Vesaels 

Correction 

In  FR  Doc.  85-20622  beginning  on  page 
46315  in  the  issue  of  Thursday, 
November  7. 1985.  make  the  following 
corrections: 

1.  On  page  46317.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
sixth  and  fourteenUi  lines.  "STEWARD" 
should  read  "STEWART". 

2.  On  page  463ia  in  Uie  second 
columa  in  Table  172.235.  in  die  first  and 
fourth  entries,  in  the  second  column. 
"(Ml)  L%"  should  read  "(V4)  L>/»'. 

BIUJNO  COOE  1IM-01-M 


BEST  COPY  AVAILABLE 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttKHity,  filing  of  petitions  and 
applications  and  agency  staten^nts  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Memorandum  of 
Agreemant  Califomla^ragon 
Transmission  Project 

AQENCV:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice. 

summary:  The  Advisory  Council  on 
Historic  Preservation  proposes  to 
execute  a  Programmatic  Memorandum 
of  Agreement  (PMOA)  under  36  CFR 
800.08  of  the  Council's  regulations,  with 
the  Western  Area  Power  Authority,  the 
Transmission  Agency  of  Northern 
California,  and  the  State  Historic 
Preservation  Officers  (SHPO)  of 
California  and  Oregon  regarding  the 
subject  project,  a  power  transmission 
system  involving  500  kV  and  230  kV 
transmission  lines,  substations,  and 
other  facilities  in  CaUfomia  and  Oregon. 
The  proposed  agreement  provides  for 
development  and  implementation  of  a 
comprehensive  program  to  identify 
historic  properties  subject  to  effect  by 
the  project,  consult  with  concerned 
parties,  avoid  such  properties  where 
feasible,  and  conduct  archeologicial 
data  recovery  where  necessary,  guided 
by  a  comprehensive  research  design. 

date:  Comments  due:  December  16, 
1985. 

ADDRESS:  Advisory  Council  on  Historic 
Preservation,  730  Simms  Street,  Room 
450,  Golden,  CO  80401,  Attn:  Mr.  Alan 
Downer. 

Dated:  November  7, 1985. 
Roliert  R.  Garvey, 

Executive  Director. 

[FR  Doc.  85-27209  Filed  11-15-85;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

1986  Peanut  Marketing  Quota  and 
Acreage  Allotment  Program 

actk>N:  Final  and  proposed 
determinations  wiUi  regard  to  the 
marketing  quota  and  national  acreage 
allotment  program  iot  the  1986  crop  of 
peanuts. 

summary:  The  purposes  of  this  notice  is 
to  announce  the  following  final 
determinations  for  the  1986  crop  of 
peanuts:  (a)  A  national  marketing  quota 
of  2,177,525  tons,  and  (b)  a  national 
acreage  allotment  of  1,610,000  acres.  In 
addition,  this  notice  includes  the 
following  proposed  determinations  for 
which  public  comments  are  requested: 
(a)  The  referendum  period  and  the 
method  of  balloting  for  the  1986  national 
marketing  quota  referendum  of 
producers  to  be  held  prior  to  December 
15, 1985;  (b)  the  method  of 
apportionment  of  the  national  acreage 
allotment  to  States  and  individual  farms; 
(c)  State  allotment  reserves;  and  (d)  the 
price  support  level  for  peanuts.  These 
determinations  are  required  by  section 
358  of  the  Agricultural  Adjustment  Act 
of  1938,  as  amended  (hereinafter 
referred  to  as  the  "1938  Act"),  and 
section  101  of  the  Agricultural  Act  of 
1949  (the  "1949  Act"). 

EFFECTIVE  DATE:  The  final 
determinations  are  effective  November 
15, 1985.  Comments  on  the  proposed 
determinations  must  be  received  on  or 
before  November  22, 1985,  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Send  comments  to  Director, 
Commodity  Analysis  Divison, 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  U.S. 
Department  of  Agriculture  (USDA), 
3741-South  Building.  P.O.  Box  2415. 
Washington,  DC  20013.  All  written 
submissions  will  be  made  available  for 
public  inspection  from  8:15  a.m.  to  4:45 
p.m.  Monday  through  Friday  in  Room 
3741-South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACTt 

Gypsy  Banks,  Agricultural  Economist, 
ASCS.  USDA.  Room  3732-South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013,  (202)  447-5953.  a  combined 
Preliminary  Regulatory  Impact  Analysis 


and  Regulatory  Flexibility  Analysis  is 
available  upon  request. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  "major."  It  has 
been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases,  Number — 10.051,  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this' 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Staement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officals.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  pubUshed  at  48  FR 
29115  (June  24. 1983). 

Since  the  national  marketing  quota 
and  the  national  acreage  allotment  for 
the  1986  crop  of  peanuts  are  calculated 
in  accordance  with  the  formula 
prescribed  by  section  358(a)  of  the  1938 
Act  and  since  the  proclamation  of  such 
quota  and  allotment  is  required  to  be 
made  by  December  1, 1985,  it  has  been 
determined  that  public  comment  is  not 
necessary  or  practicable  with  respect  to 
these  determinations. 

Allotment  notices  are  expected  to  be 
issued  to  producers  prior  to  a  marketing 
quota  referendum  to  facilitate  producer 
voting  decisions  in  the  producer 
referendum  which  is  required  to  be  held 
prior  to  December  15, 1985.  Accordingly, 
it  has  been  determined  with  respect  to 
the  proposed  determinations  in  this 
notice  that  the  public  comment  period 
should  be  limited  to  a  period  ending  on 
November  22, 1985.  This  will  aHow  the 
Secretary  sufficient  time  to  properly 
consider  the  comments  received  before 
the  final  program  determinp*ions  are 
made. 

This  notice  sets  forth  determinations 
on  the  following  matters  for  the  1986 
crop  of  peanuts: 
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1.  Natkuial  Marketing  Quota  and 
Natioiial  Acreage  Allotment 

Section  358(a)  of  the  1938  Act 
provides  that  between  July  1  and 
December  1  of  each  calendar  year  the 
Secretary  shall  proclaim  a  national 
marketing  quota  for  the  crop  of  peanuts 
to  be  products  in  the  next  succeeding 
calendar  year  in  terms  of  the  total 
quantity  of  peanuts  which  will  make 
available  for  marketing  a  supply  of 
peanuts  from  the  crop  with  respect  to 
which  the  quota  is  proclaimed  equal  to 
the  average  quantity  of  peanuts 
harvested  for  nuts  during  the  5  years 
immediately  preceding  the  year  in  which 
the  quota  is  proclaimed,  adjusted  for 
current  trends  and  prospective  demand 
conditions.  Further,  section  358(a)  of  the 
1938  Act  provides  that  the  quota  shall  be 
a  quantity  of  peanuts  sufficient  to 
provide  a  national  acreage  allotment  of 
not  less  than  1.610,000  acres. 

Because  the  marketing  quota  for  1986- 
crop  peanuts  is  determined  in  the  1985 
calendar  year,  the  1960-84  average 
quantity  of  peanuts  harvested  for  nuts  is 
the  five-year  average  to  be  used  as  the 
basis  for  determining  such  quota. 

Hot,  dry  weather  reduced  yields  and 
production  of  1980-crop  peanuts 
substantially  below  the  trend  level.  For 
that  reasoa  in  order  to  provide  a  more 
accurate  trend  figure  for  production, 
figures  for  the  1980  crop  have  been 
excluded  from  the  calculation  of  the 
average  quantity  of  peanuts  harvested 
for  nuts  in  the  1980-84  period.  The 
average  quantity  of  peanuts  harvested 
for  nuts  in  the  five-year  base  period  as 
adjusted,  is  l,89a500  tons.  With  respect 
to  demand  conditions,  the  total  quantity 
of  peanuts  required  for  domestic  edible 
use.  seed,  crushing  and  exports  for  the 
1986-87  marketing  year  is  projected  to 
be  1,855,000  tons  based  upon  the  data  in 
the  following  individual  estimates; 

Peanuts.— Projected  Requirements  for 
EotSLE  ANo  Related  Uses  for  the  1986- 
87  Marketing  Year  Beginning  August  l. 
1966. 
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The  quantity  shown  is  used  as  the 
prospective  demand  adjustment  factor 
because  such  uses  reflect  commercial 
requirements.  Accordingly,  the  national 
marketing  quota  based  upon  the  five- 
year  average  quantity  of  peanuts 
harvested  for  nuts,  adjusted  for  ciurent 


trends  and  prospective  demand 
conditions,  is  1,655,000  tons. 

Section  358(a)  of  the  1938  Act  requires 
that  the  national  marketing  quota  be 
converted  to  a  national  acreage 
allotment  by  dividing  such  quota  by  the 
normal  yield  per  acre  of  peanuts  for  the 
United  States  determined  by  the 
Secretary  on  the  basis  of  the  average 
yield  per  acre  of  peanuts  in  the  five 
years  preceding  the  year  the  which  the 
quota  is  proclaimed,  with  such 
adjustment  as  may  be  found  necessary 
to  correct  for  trends  in  yields  and  for 
abnormal  conditions  of  production 
affecting  yields  in  such  five  years.  As 
previously  indicated,  section  358(a)  of 
the  1938  Act  further  provides,  however, 
that  the  national  acreage  allotment  can 
be  no  less  than  1,610,000  acres.  The 
average  jrield  for  1980-84  crop  peanuts 
for  the  United  States,  adjusted  for  trends 
and  abnormal  conditions  of  production 
affecting  yields,  has  been  determined  to 
be  2.661  pounds  per  harvested  acre.  To 
adjust  for  trend  conditions,  figures  for 
the  1980  crop  year  were  excluded  from 
the  calculation  of  the  average  because 
of  the  drought  conditions  which  existed 
for  that  crop  year. 

With  a  2.661  pound-per-acre  estimated 
normal  yield  for  1986-crop  peanuts,  a 
1,343,883-acre  national  allotment 
(including  adjustments  for  under- 
harvesting)  would  be  required  to 
produce  the  1,655,000-tons  mariceting 
quota.  Since  such  an  allotment  is  below 
the  statutory  minimum  national  acreage 
allotinent  permitted  by  the  1938  Act.  the 
national  acreage  allotment  for  the  1986 
crop  of  peanuts  will  be  1,610,000  acres. 

The  national  marketing  quota,  which 
is  the  quantity  of  peanuts  sufficient  to 
provide  the  1,610,000-acre  minimum 
national  allotment..is  2,142.105  tons. 
This  figure  has  been  determined  by 
muUipying  l.OiaoOO  acres  by  the 
estimated  national  average  normal  yield 
and  converting  that  product  to  short 
tons. 

2.  State  and  Individual  Farm  Allotments 
and  Allotment  reserves 

Section  358(c)(1)  of  the  1938  Act 
requires  that,  for  each  year  subsequent 
to  1951,  the  national  acreage  allotment 
for  that  year  shall  be  apportioned  among 
the  States  on  the  basis  of  their  share  of 
the  national  acreage  allotment  for  the 
most  recent  year  in  which  such 
apportionment  was  made.  The  1981  crop 
is  the  most  recent  year  for  which  a 
national  acreage  allotment  was 
proclaimed. 

Effective  for  the  1978-1981  crops  only, 
section  358(c)(1)  of  the  1938  Act  was 
amended  by  the  Food  and  Agriculture 
Act  of  1977  to  provide  that  the  New- 
Mexico  acreage  allotment  would  be  not 


less  than  the  1977  acreage  allotment 
established  for  the  State,  as  increased 
for  a  short  supply  determination  which 
was  made  for  Valencia  type  peanuts  in 
1977  in  the  amount  of  4,000  acres  under 
the  provisions  of  section  358(c)(2)  of  the 
1938  Act  However,  the  provisions  of 
section  358(c)(2)  of  the  1938  Act  which 
are  applicable  to  the  1986  and 
subsequent  crops  of  peanuts  provide 
that  any  increase  in  acreage  which  is 
alloted  to  States  as  the  result  of  a  short 
supply  determination  shall  not  be  taken 
into  consideration  In  establishing  future 
Stale,  county,  or  farm  acreage 
allotments. 

Therefore,  it  is  proposed  in  this  notice 
that  the  national  acreage  allotment  for 
the  1988  crop  of  peanuts  will  be 
apportioned  to  States  on  the  basis  of 
each  State's  percentage  share  of  the 
1981-crop  national  acreage  allotment 
less  4,000  acres.  In  addition,  the  1986 
allotment  for  New  Mexico  will  be 
determined  by  calculating  its  share  of 
the  1981  national  acreage  allotment  after 
deducting  the  4,000  acres  represented  by 
the  short  supply  determination. 

Section  358(d)  of  the  1938  Act 
specifies  with  respect  to  individual  farm 
allotments  that  the  Secretary  shall 
provide  for  the  apportionment  of  the 
State  acreage  allotment  for  any  State, 
less  a  reserve  of  1  percent  of  the  State 
acreage  allotment  to  be  allotted  to  new 
farms  under  section  358(f).  through  local 
committees  among  farms  on  which 
peanuts  were  grown  in  any  of  the  three 
years  immediately  preceding  the  year 
for  which  such  allotinent  is  determined. 
Section  358(d)  specifies  further  that, 
except  in  determining  new  farm 
allotments,  allotments  to  individual 
farms  shall  be  made  on  the  basis  of  the 
following:  (1)  Past  acreage  of  peanuts, 
taking  into  consideration  the  acreage 
allotments  previously  established  for  the 
farm;  (2)  abnormal  conditions  affecting 
acreage;  (3)  land,  labor,  emd  equipment 
available  for  the  production  of  peanuts; 
(4)  crop-rotation  practices;  and  (5)  soil 
and  other  physical  factors  affecting  the 
production  of  peanuts.  Any  acreage  of 
peanuts  harvested  in  excess  of  the 
allotted  acreage  for  any  farm  for  any 
year  may  not  be  considered  in  the 
establishment  of  the  allotment  for  the 
farm  in  succeeding  years. 

3.  Producer  Referendum 

Section  358(b)  of  the  1938  Act 
provides  that,  not  later  than  December 
15  of  each  calendar  year,  the  Secretary 
shall  conduct  a  referendum  of  farmers 
engaged  in  the  production  of  peanuts  in 
the  calendar  year  in  which  the 
referendum  is  held  to  determine  whether 
such  farmers  are  in  favor  of  or  opposed 
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to  marketing  quotas  with  respect  to  the 
crops  of  peanuts  produced  in  the  three 
calendar  years  immediately  following 
the  year  in  which  the  referendum  is 
held. 

Section  35e(b)  further  provides  that  if 
as  many  as  two-thirds  of  tiie  farmers 
voting  La  any  referendum  vote  in  favor 
of  marketing  quotas,  no  referendum 
shall  be  held  with  respect  to  quotas  for 
the  sectmd  and  third  years  of  the  period. 
Section  3S8(b)  also  provides  that  tiie 
Secretary  shall  proclaim  the  results  of 
the  referendum  within  30  days  after  the 
date  on  which  it  is  held  and,  if  more 
than  one-third  of  the  farmers  voting  in 
the  referendum  vote  against  marketing 
quotas,  the  Secretary  also  shall  proclaim 
that  marketing  quotas  will  not  be  in 
effect  with  respect  to  the  crop  of 
peanuts  produced  in  the  calendar  year 
immediately  following  the  calendar  year 
in  which  the  referendum  is  held. 

Conditions  of  eligibility  relating  to 
voting  in  the  referendum  are  set  forth  at 
7  CFR  Part  717.  These  regulations 
provide  at  7  CFR  717.3(a](9)  that  the 
referendum  shall  be  held  among  fanners 
engaged  in  the  production  of  peanuts  in 
the  calendar  year  in  whidi  the 
referendum  is  held.  For  the  purposes  of 
conducting  a  marketing  quota 
referendum  for  peanuts,  the  phrase 
"farmers  engaged  in  the  production  of  a 
commodity  [i.e.,  peanuts]"  is  defined  in 
S  717.3(b)  to  include  any  person  who  is 
entitled  to  share  in  a  crop  of  the 
conunodity,  or  the  proceeds  thereof 
because  the  producer  shares  in  the  risks 
of  production  of  the  crop  as  an  owner, 
landlord  (except  for  a  landlord  whose 
return  from  the  crop  is  fixed  regardless 
of  the  amount  of  the  crop  produced], 
tenant,  or  sharecropper  on  a  farm  on 
which  such  crop  is  planted  in  a 
workmanlike  manner  for  harvest.  Also, 
§  717.3(b)  provides  that  any  failure  to 
harvest  the  crop  because  of  conditions 
beyond  the  control  of  such  person  shall 
not  affect  such  person's  status  as  a 
fanner  engaged  in  the  production  of  the 
crop.  In  addition,  the  phrase  "farmers 
engaged  in  the  production  of  a 
commodity"  includes  each  person  who  it 
is  detennined  would  have  had  an 
interest  as  a  producer  in  the  commodity 
on  a  farm  for  which  a  farm  allotment  for 
the  crop  of  the  commodity  was 
established  and  no  acreage  of  the  crop 
was  planted  but  an  acreage  of  the  crop 
was  regarded  as  planted  for  history 
acreage  purposes  under  the  applicable 
commodity  regulations. 

The  regulations  further  provide  at  7 
CFR  717.3(c)  that  in  the  case  of  a 
referendum  for  marketing  quotas  for 
peanuts,  farmers  engaged  in  the 
production  of  peanuts  as  determined 


under  i  7l7,3(b)  AaH  not  be  digible  to 
vote  in  the  referendom  if  the  farm  does 
not  have  any  piodaction  of  peanuts 
subject  to  marketing  quotas. 

The  1981  crop  year  was  the  last  for 
which  marketing  quotas  were  in  effect 
For  popoae  of  condacting  the 
referendum  for  peanuts  under  the 
provisians  of  7  CFR  Part  717.  it  is 
proposed  tliat  voter  eligibility  shall  be 
determined  oo  the  basis  of  peanut 
productitn  in  aop  year  1961  exc^t  for 
the  purposes  of:  (i)  Accounting  for 
permanent  transfers  of  a  poundage 
quota  and/or  allotment  since  the 
establishment  of  the  1981  farm 
allotments  or  (ii)  Accounting  for  farms 
for  which  1981  crop  allotments  had  been 
establidwd  but  t^ch  no  l<Kiger  have 
cn^land  in  agricoltural  production. 

4.  Price  Support 

Section  101(a)  of  the  1949  Act 
provides  that  the  Secretary  of 
Agriculture  is  authorired  and  directed  to 
make  available  {nice  support  throu^ 
loans,  purchases  fa  other  operations  to 
cooperators  for  any  crop  of  peanuts,  if 
producers  have  not  disapproved 
marketing  quotas  for  such  crop,  at  a 
level  not  in  excess  of  90  per  centum  of 
the  parity  price  of  peanuts  nor  less  than 
the  level  provided  for  in  section  101(b) 
of  die  19tt  Act  Section  101(b)  of  the 
1949  Act  provides  that: 
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Section  406  of  the  1949  Act  defines  the 
"supply  percentage"  of  peanuts  as  the 
percentage  which  the  estimated  total 
supply  of  peanuts  is  of  the  normal 
supply  of  peanuts  as  determined  by  the 
Secretary  from  the  latest  available 
statistics  of  the  Department  of 
Agriculture  as  of  the  beginning  of  the 
market  year  for  peanuts. 

The  marketing  year  for  lOSd-crap 
peanuts,  as  specified  by  section  359  of 


the  1938  Act  begins  on  August  1, 1986. 
The  "total  supply"  of  peanuts,  as 
defined  in  section  301(b)(ieKA)  of  the 
1938  Act  is  the  carry-over  of  peanuts  at 
the  beginning  of  the  applicablie 
marketing  year,  plus  the  estimated 
production  of  peanuts  in  the  United 
States  during  the  calendar  year  in  which 
such  marketing  year  begins  and  the 
estimated  imports  of  peanuts  into  the 
United  States  during  such  marketing 
year.  The  "notmal  supply"  of  peamits  is 
defined  by  section  301(b)(10)(A)  of  the 
1938  Act  as:  (i)  The  estimated  domestic 
consumption  of  peanuts  for  the 
marketing  year  ending  immediately  prior 
to  the  meukeliBg  year  for  which  normal 
supply  is  being  determined,  plus  (ii)  tbm 
estimated  exports  of  peanuts  for  the 
marketing  year  for  which  normal  supply 
is  being  determined,  plus  (iii)  an 
allowance  for  carry-over.  Section 
301(b)(10)(A)  of  die  1938  Act  further 
provides  that  the  allowance  for  carry- 
over for  peanuts  shall  be  15  per  centum 
of  the  sum  of  the  consumption  and 
sxports  used  in  computing  normal 
supply. 

Section  301(b)(10)(A]  also  provides 
that  in  determining  "normal  supply"  the 
Secretary  shall  m^ce  such  adjustments 
for  current  trends  in  consumption  and 
for  unusual  conditions  as  the  Secretary 
may  deem  necessary. 

Section  101(d)(3]  of  the  1940  Act 
provides  that  the  level  of  price  support 
to  cooperators  for  peanuts  for  which 
marketing  quotas  have  been 
disapproved  by  producers  shall  be  SO 
percent  <rf  the  parity  price  of  peanuts. 
Section  101(d)(5)  of  that  Act  provides 
further  ttiat  price  support  may  be  made 
available  to  noocooperators  at  such 
levels,  not  to  exceed  the  level  of  price 
support  to  cooperators.  as  the  Secretary 
determines  will  facilitate  the  effective 
operation  of  tiie  prt^am.  Section  408(b) 
of  the  1949  Act  defines  a  "cooperetor" 
as  a  producer  on  whose  farm  the 
acreage  planted  to  peanuts  does  not 
exceed  the  farm  acreage  allotment  for 
peanuts. 

Based  upon  current  data,  it  is 
estimated  that  the  supply  percentage  for 
peanuts  at  the  beginning  of  the  1986 
marketing  year  will  exceed  130  percent 
Accordingly,  if  marketing  quotas  are  not 
disapproved  for  the  1966  crop  of 
peanuts,  the  level  of  price  support  to 
cooperators  under  section  101  of  the 
1948  Act  would  be  not  less  than  75 
percent  of  the  parity  price  of  peanuts. 

Section  401(b)  of  the  1949  Act 
provides  diat  the  following  factors  shall 
be  taken  into  consideration  in 
determining  the  level  of  support  in 
excess  of  the  minimum  level  prescribed 
by  section  101:  (1)  TTie  supply  of  the 
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commodity  in  relation  to  the  demand 
therefor,  (2)  the  price  levels  at  which 
other  commodities  are  being  supported, 
(3)  the  availability  of  funds,  (4)  the 
perishability  of  the  commodity,  (5)  the 
importance  of  the  commodity  to 
agriculture  and  the  national  economy, 
(6)  the  ability  to  dispose  of  stocks 
acquired  through  a  price-support 
operation,  (7)  the  need  for  offsetting 
temporary  losses  of  export  markets,  and 
(B)  the  ability  and  willingness  of 
producers  to  keep  supplies  in  line  with 
demand. 

Final  Detenninadons 

Accordingly,  the  following  final 
determinations  are  made  with  respect  to 
the  1986  crop  of  peanuts: 

1.  National  Marketing  Quota 

The  national  marketing  quota  for  the 
1988  crop  of  peanuts  is  hereby 
determined  and  proclaimed  to  be 
2,142,105  tons. 

2.  National  Acreage  Allotment 

The  national  acreage  allotment  for 
1986-crop  peanuts  is  hereby  determined 
and  proclaimed  to  be  1,610,000  acres. 

Proposed  Determinations 

Further,  the  following  determinations 
for  the  1988  crop  of  peanuts  are 
proposed  for  comment 

1.  Method  of  Apportioning  National 
Acreage  Allotment  to  the  States  and 
Individual  Farms 

A.  State  acreage  allotments  will  be 
based  on  each  State's  share  of  the  1981 
national  acreage  allotment  after  the 
deduction  from  the  1981  national 
acreage  allotment  and  the  1981  New 
Mexico  acreage  allotment  of  the  4,000- 
acre  short  supply  increase  for  New 
Mexico  which  was  contained  in  the  1981 
New  Mexico  and  national  acreage 
allotments. 

B.  Acreage  allotments  for  individual 
farms  will  be  determined  based  upon 
each  farm's  actual  share  of  the  1981 
peanut  acreage  allotment  for  the  State  in 
which  such  farm  is  located  if  peanuts 
were  produced  on  such  farm  in  at  least 
one  of  three  crop  years  1979-81.  Also, 
adjustments  will  be  made  to  the 
individual  farm  acreage  allotments 
taking  into  account  any  cropland 
removed  &x»m  agricultural  production 
during  the  crop  years  1981-85  and  any 
permanent  transfers  of  peanut  poundage 
quotas  and/or  acreage  allotments  whidi 
occurred  after  the  establishment  of  1981 
crop  peanut  acreage  allotments. 

2.  State  Acreage  Allotment  Reserves 

A.  A  State  acreage  allotment  reserve 
not  to  exceed  1  per  centimi  of  the  State 


acreage  allotment  shall  be  established 
for  apportionment  to  new  farms  in 
accordance  with  the  provisions  of 
section  358(f)  of  the  Agricultural 
Adjustment  Act  of  1938. 

B.  A  State  acreage  allotment  reserve 
of  not  to  exceed  10  per  centum  of  the 
State  acreage  allotment  shall  be 
established  for  correction  of  errors  and 
for  adjustments  in  acreage  allotments 
that  may  result  from  requests  for 
reconsideration  and  appeals  under  7 
CFR  Part  780. 

3.  Date  and  Conduct  of  Marketing  Quota 
Referendum  for  the  1986. 1987  and  1988 
Crop  of  Peanuts 

The  referendum  on  marketing  quotas 
for  the  1986  crop  of  peanuts  will  be  held 
during  the  period  December  9-13, 1985, 
inclusive,  by  mail  ballot,  in  accordance 
with  the  procedures  for  conducting 
producers  referenda  set  forth  in  7  CFR 
Part  717. 

For  purposes  of  applying  those 
regulations,  eligibility  to  vote  in  the 
referendum  shall  be  determined  on  the 
basis  of  peanut  production  in  the  1981 
crop  year  except  for  the  piuposes  of 
accounting  for  permanent  transfers  of 
poundage  quotas  and/or  acreage 
allotments  or  accounting  for  farms 
which  no  longer  have  cropland  in 
agricultural  production.  In  the  case  of 
permanent  transfers  of  poundage  quotas 
or  acreage  allotments  since  the  1981 
crop  year,  the  receiving  farm  shall  be 
deemed  to  have  acquired  the  voting 
eligibility  of  the  owners  of  the 
transferring  farm.  In  those  cases  where 
there  was  no  permanent  transfer  of  a 
poundage  quota  or  acreage  allotment 
from  a  farm  for  which  an  acreage 
allotment  has  been  established  for  the 
1981  crop  year  but  where  the  cropland 
of  the  farm  is  no  longer  in  agricultural 
production,  no  voter  eligibility  will  be 
established  based  upon  the  1981  peanut 
production  for  such  farm. 

4.  Price  Support  Levels 

A.  If  the  national  marketing  quota  is 
approved  in  the  referendum,  it  is 
proposed  that  the  level  (rf  price  support 
for  1986  crop  peanuts  for  cooperators 
shall  be  established  at  the  minimum 
level  of  price  support  authorized  by 
section  101  of  the  Agriciiltural  Act  of 
1949.  Accordingly,  if  the  supply 
percentage  for  peanuts  as  of  August  1, 
1986,  exceeds  130  percent,  the  level  of 
price  support  would  be  equal  to  75 
percent  of  the  parity  price  for  peanuts  as 
of  that  date. 

B.  If  the  national  marketing  quota  is 
disapproved,  the  level  of  price  support 
for  peanuts  for  cooperators  shall  be 
established  at  50  percent  of  the  parity 
price  for  peanuts  as  of  August  1, 1986  as 


required  by  section  101(d)(3)  of  the 
A^cultural  Act  of  1949. 

C.  Price  support  will  not  be  available 
for  non-cooperators. 

Comments  are  requested  on  the 
proposed  levels  of  price  support  and  the 
other  matters  proposed  in  tiiis  notice. 

Authority:  Sees.  301,  358,  359.  52  Stat.  38,  as 
amended,  55  Stat.  88,  as  amended,  55  Stat.  90, 
as  amended  (7  U.S.C  1301, 1358, 1359);  Sees. 
101, 406,  63  Stat  1051,  as  amended  63  Stat. 
1055,  as  amended  (7  U.S.C.  1441, 1428). 

Signed  at  Washington,  D.C,  on  Noveml>er 
12,1965. 
)ohn  R.  Block, 
Secretary. 
[FR  Doc.  65-27248  Filed  11-12-65;  3:36  pm] 

BIUMQ  COOC  3410-0»4I 


ForMtS«rvic« 

Okanogan  National  Forest  Grazing 
Advisory  Board;  Meeting 

Hie  Okanogan  National  Forest 
Grazing  Advisory  Board  will  meet  at 
7:30  p.m.,  December  10, 1985  at  the 
Supervisor's  office,  1240  South  Second 
Avenue,  Okanogan,  WA  98840.  The 
agenda  for  the  meeting  is  to  discuss  the 
future  of  the  Advisory  Board  and  handle 
any. new  items  that  may  come  up 
between  now  and  the  meeting. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Don  Pridmore  at  the  above 
address  or  call  509-422-2704.  Issues  to 
present  to  the  Board  must  be  in  writing 
and  may  be  filed  with  the  board  before 
or  after  the  meeting. 

The  committee  has  established  the 
following  rules  for  public  participation: 
Public  comments  will  be  heard  during 
the  first  30  minutes  of  the  meetihg.    . 
William  D.  McLaughlin. 
Forest  Supervisor. 
November  4, 1985. 

(FR  Doc.  85-27158  Filed  11-14-65;  8:45  am] 
BIUJNO  cooc  S4ie-t1^i 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Joint  Meeting  of  the  Electronic 
instrumentation  Technical  Advisory 
Committee,  the  Computer  Systems 
Technical  Advisory  Committee  and  the 
Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  joint  meeting  of  the  Electronic 
Instrumentation,  the  Computer  Systems 
imd  the  Automated  Manufacturing 
Equipment  Technical  Advisory 
Committees  will  be  held  December  3, 
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1985  at  9:30  a.m.,  the  Federal  Building. 
Room  2007,  450  Golden  Gate  Avenue, 
San  Francisco,  CA.  The  meeting  will 
continue  to  its  conclusion  on  December 
4, 198S,  in  Room  15018,  the  Federal 
Building. 

Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Chairmen. 

3.  Presentation  of  papers  or  comments 
by  the  public 

4.  Industry  presentations  on  lasers, 
laser  systems  and  CCL 1565  as  it 
pertains  to  instrumentation. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the* 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c]  of  the 
Government  In  The  Sunshine  Act  Pub. 
L  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  mtetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  luider 
Executive  Order  12356. 

A  copy  of  the  Notice  of 
Determinations  to  close  meetings  or 
portions  thereof  is  available  for  pubUc 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628.  U.S.  Department  of 
Commerce,  Telephone:  202-377-4217. 
For  further  information  or  copies  of  the 
minutes  contact  Margaret  A.  Comejo, 
(202)  377-2583. 

Dated:  November  12. 1986. 
Margaret  A.  Comejo, 

Acting  Director,  Tecitnical  Programs,  Office 

of  Export  Administration. 

(FR  Doc  85^27^2  Filed  11-14-8&:  «:45  am] 

•ILIJNO  COOE  3S10-DT-M 


Consolidated  Decision  on  Applications 
for  Dutyfree  Entry  of  Scientific 
Articles;  University  of  Meidco  et  aL 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC. 

Decision:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  tnstnupents  for  the 
intended  purposes  are  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
application  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  tfie 
specified  time  period.  This  is  the  case 
for  each  of  the  Usted  dockets. 

Docket  No.  84-245.  Applicant: 
University  of  New  Mexico, 
Albuquerque,  NM  87131.  Instrument: 
Isotope  Ratio  Mass  Spectrometer,  Model 
Delta  E.  Date  of  denial  without  prejudice 
to  resubmission:  July  1, 1985. 

Docket  No.  84-251.  Applicant: 
Michigan  State  University,  East  Lansing, 
MI  48824.  Instrument:  Spectrometer, 
Model  AM-400  with  Accessories.  Date 
of  denial  without  prejudice  to 
resubmission:  August  9, 1985. 

Docket  Na  84-274.  Applicant 
Columbia  University,  Palisades,  NY 
10964.  Instrument:  Susceptibility  System 
with  Accessories.  Date  of  denial  without 
prejudice  to  resubmission:  July  3. 1985. 

Docket  No.  84-285.  Applicant:  The 
Pennsylvania  State  University, 
University  Park  PA,  16802.  Instrument 
Underground  Service  Chart  Recorder. 
Date  of  denial  without  prejudice  to 
resubmission:  July  2. 1985. 

Docket  Na  85-017.  Applicant: 
University  of  Miami.  Miami,  FL  33101. 
Instrument:  Fluorescence  Microscope. 
Date  of  denial  without  prejudice  to 
resubmissioa:  July  2. 1985. 

Docket  No.  85-018.  y^>plicant: 
University  of  North  Carolina,  Chapel 
HilL  NC  27514.  Instrument:  Reflex 
Metrograph.  Date  of  denial  without 
prejudice  to  resubmission:  July  22, 1985. 

Docket  No.  8S-047.  Applicant: 
University  of  Chicago,  Argoone.  IL 
60439.  Instrument:  Particle  Analyzing 
System,  Model  PAS-II.  Date  of  denial 
without  prejudice  to  resubmission:  July 
29,1085. 

Docket  No.  85-067.  Applicant: 
Geophysical  Institute,  Fairbanks,  AK 
99701.  Instmrnent:  Ima^ng  Photon 
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Detector  System.  Date  of  denial  without 
prejudice  to  resubmission:  July  3, 196S. 

Docket  No.  85-096.  Applicant 
University  of  Washington,  Seattle,  WA 
98195.  Instrument:  Digital  Pressure 
Controllers  and  Triaxial  Cell.  Date  of 
denial  without  prejudice  to 
resubmission:  August  9, 1985. 

Docket  No.  85-099.  Applicant: 
University  of  California,  Los  Angeles. 
Los  Angeles,  CA  90024.  Instrument 
Terrain  Meter.  Date  of  denial  without 
prejudice  to  resubmission:  July  3, 1985. 

Dodiet  No.  65-123.  Applicant  Mount 
Sinai  Hospital  Medical  Center,  Chicago, 
IL  60608.  Instrument  Electron 
Microscope.  Date  of  denial  without 
prejudice  to  resubmission:  July  30, 198S. 

Docket  No.  85-142.  4pplicant: 
University  of  Texas,  Austin,  TX  78713. 
Instrument  Isotope  Spectrometer,  Model 
Sira  24.  Date  of  denial  without  prejudice 
to  resubmission:  July  29, 1965. 

Docket  Na  85-176.  Applicant  St. 
Elizabeth  Medical  Center,  Covington. 
KY  41014.  Instrument:  Electron 
Microscope.  Date  of  denial  without 
prejudice  to  resubmission:  July  30, 1985. 

Docket  No.  85-217.  Applicant  Emory 
University.  Adanta,  GA  30332. 
Instrument:  Lithotripter.  Date  of  denial 
without  prejudice  to  resubmission: 
August  13. 1985. 

(Catalog  of  Federal  Domestic  AasiBtance 
Program  Na  11.106,  Importatiaa  of  Duty-Free 
Educational  and  Scientific  Materials 
Frank  W.  CneL 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-27214  Piled  11-14-85:  8:46  am] 

BILUNO  COOC  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

^■^^—^^   A^^^.Ua^^   £^^^^^^  MA^^^^^m^^m^^^^A 

Nonn  rWtcnfG  npiwry  manv^******** 
Council;  Public  Meeting 

Mtater.  National  Marine  Fisheries 
Service.  NO  AA.  Coramerce. 
The  North  Pacific  Fishery 
Management  Council's  Gulf  of  Alaska 
wotk^tmp  win  convene  a  public 
meeting  to  continue  working  on 
recommendations  for  revising  the  Gulf 
of  Alaska  Groondfisfa  FUhery 
Management  I^an.  November  tO-ao, 
1985,  at  die  Northwest  and  Alaska 
Fisheries  Center,  National  Marine 
Fisheries  Service,  7800  Sand  Point  Way, 
Building  4,  Room  2143,  beginning  at 
noon  OB  November  19.  For  furdier 
information  contact  Steve  Davis.  Nordi 
Pacific  Firiiery  Management  Councfl. 
P.O.  Box  103136,  Anchorage,  AK  995W: 
telephone  (907)  274-4563. 
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Dated:  November  8, 1985. 

Caimen  |.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

(FR  Doc.  85-27215  Filed  11-14-85:  a-45  am] 

BILLMQ  CODE  3S1«-2»-« 


COMMITTEE  FOR  THE 
IMPl£MENTATION  OF  TEXTILE 
AGREEMENTS 

Increasing  the  Import  Umit  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  In  Pakistan 

November  12, 1985. 

The  Chairman  <^  the  Conunittee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
18, 1985.  For  further  infonnation  contact 
Diana'  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  March 
9  and  11. 1982,  as  amended,  between  the 
Governments  of  the  United  States  and 
Pakistan  provides  consultation  levels  for 
certain  categories,  such  ad  Category 
369pt.  (all  T.S.U.S.A.  numbers  except 
366.1720,  366.1740,  366.1955,  366.202a 
366.2040,  366.2420.  366.2440  and 
366.2840— formerly  366.2740),  which  may 
be  adjusted  upon  agreement  between 
the  two  governments.  The  Governments 
of  the  United  States  and  Pakistan  have 
agreed  to  further  amend  their  bilateral 
agreement  to  increase  this  designated 
consultation  level  from  6,273,739  pounds 
to  6,673,739  pounds  for  the  current 
agreement  year  which  began  on  January 
1, 1985  and  extends  through  December 
31, 1985  for  goods  exported  during  that 
period.  The  letter  to  the  Commissioner 
of  Customs  which  follows  this  notice 
implements  this  agreed  increase. 

A  description  of  the  textile  categories 
m  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782)  and  in  StaUsUcal 
Headnote  5,  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States 

Annotated  (1985). 

Walter  C  Immhan. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

November  12. 1985 

Committaa  for  tlio  Implementatioo  of  Textile 
Agraements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  21, 1984,  which  directed  you  to 
prohibit  entry  of  certain  cotton  textile 
products,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1985 
and  extends  through  December  31, 1985. 

Effective  on  November  18, 1985,  the 
directive  6f  December  21, 1984  is  hereby 
amended  to  increase  the  restraint  limit 
previously  established  for  cotton  textile 
products  in  Category  368pt'  to  6,673,739 
pounds.* 

[FR  Doc  85-27240  Filed  11-14-85:  8:45  am] 
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New  innport  Control  Umits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  Macau 

November  12, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
18, 1985.  For  further  information  contact 
Nathaniel  Cohen,  Trade  Reference 
Assistant  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-^212. , 

Background 

In  accordance  with  the  terms  of  the 
Bilateral  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  December 
29, 1983  and  January  9, 1984,  as 
amended,  between  the  Governments  of 
the  United  States  and  Macau,  the  United 
States  Government  is  implementing 
import  controls  on  wool  textile  products 
in  Categories  400-469  (except  Category 
455),  as  a  group,  produced  or 
manufactured  in  Macau  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1985  at  the  agreed 
limit  for  1985  of  1,751.084  square  yards 
equivalent  which  includes  available 
carryover  and  carryforward.  The  group 


level  has  not  been  adjusted  to  account 
for  any  imports  exported  after  January  1. 
1985.  Imports  during  the  January-August 
1985  period  for  goods  in  those  categories 
in  the  group  which  are  not  currently 
controlled  by  Customs  have  amounted 
to  151.741  square  yards  equivalent  and 
will  be  charged  to  the  group  limit. 
Further  charges  will  be  made  for  these 
categories  as  the  data  become  available. 
A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
November  12, 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  10, 1984 
by  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Macau. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Agreement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  14, 1977  and  December  22. 1981; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
December  29, 1983  and  January  9, 1984,  as 
amended,  between  the  Governments  of  the 
United  States  and  Macau;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed,  effective  on  November  18, 1984,  to 
prohibit  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Categories  400-469  (excluding 
Category  455)  as  a  group,  produced  or 
manufactured  in  Macau  and  exported  during 
the  twelve-month  period  which  l>egan  on 
January  1, 1985  and  extends  through 
December  31, 1985,  in  excess  of  1,751,084 
square  yards  equivalent. ' 


'  In  Category  368.  all  T.S.U.S.A.  numbers  except 
366.1720,  3e6.17«,  366.1955.  366.2020.  366.2040. 
36.242a  366.2440  and  366.2840-(fornierly  366.2740) 

•The  level  has  not  been  adjusted  to  reflect  any 
imports  exported  after  December  31. 1984. 


'  The  level  has  not  been  adjusted  to  reflect  any 
imports  in  categories  not  currently  controlled  which 
have  been  exported  after  Decemt>er  31, 1984. 

Continued 
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Textile  products  in  the  group,  other  than 
those  controlled  in  the  directive  of  December 
10, 1984,  which  have  been  exported  to  the 
United  States  prior  to  January  1, 1985  shall 
not  be  subject  to  this  group  limit 

Textile  products  in  the  group,  other  than 
those  already  controlled  pursuant  to  the 
directive  of  December  10, 1984,  which  have 
been  released  from  the  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of  19 
U.S.C  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive-shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.SA.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924).  December 
14, 1983.  (48  FR  55607).  December  30, 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622),  July  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 

Walter  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doa  85-27241  Filed  11-14-85:  8:45  am] 

MLLINO  «00E  SSIO-On-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1986;  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Serverly 

Handicapped 

ACTION:  Addition  to  procurement  list. 

summary:  This  action  add  to 
Procurement  List  1986  a  service 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  November  15, 1985. 
ADDRESS:  Conmiittee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  16, 1985,  the  Conmiittee  for 


Imports  in  these  categories  during  the  )anuary- 
August  (leriod  have  amounted  to  151,741  square 
yards  equivalent 


Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (50  FR  33094)  of  proposed 
additions  to  and  deletions  from 
Procurement  List  1986,  October  15, 1985 
(50  FR  41809). 

Addition 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C.  85  Stat.  77  and  41  CFR  51-2.5. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

(a)  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

(b)  The  action  will  not  have  serious 
economic  impact  on  any  confractors  for 
the  service  listed. 

(c)  The  action  will  result  in 
authorizing  small  entities  to  provide  the 
service  procured  by  the  Goverrmient. 

Accordingly,  the  following  service  is 
hereby  added  to  Procurement  List  1986: 
Janitorial/Custodial,  Resources 
Management  Office  Building,  400 
Riverside  Drive,  Clarkston, 
Washington. 
C.  W.  Fletcher, 
Executive  Director. 
[FR  Doc.  85-27211  Filed  11-14-85;  8:45  am) 

BtLLINQ  COOC  6S20-33-M 


Procurement  Ust  1986;  Proposed 
Additions  and  Deletion 

ACENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped 

action:  Proposed  additions  to  and 

deletion  from  procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
Procurement  List  1986  commodities  to  be 
produced  by  and  set^rices  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  December  18, 1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Pavis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 


comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1986,  October  15, 1985 
(50  FR  41809): 

Commodities 

Drape,  Surgical,  Disposable,  6530-01- 

032-4088,  6530-01-032-4089 
Smock,  Medical  Assistant's,  6532-00- 

117-7487.  6532-00-117-7542,  6532-00- 

117-7543,  6532-00-117-7546 
Cleaning  Compound,  Windshield.  6850- 

00-2275 

Services 

Commissary  Shelf  Stocking  and 

Custodial  Fort  Rucker  Alabama 
Commissary  Shelf  Stocking  and 

Custodial  Commissary  and 

Commissary  Annex,  Fort  Hood,  Texas 
Janitorial/Custodial 
AH  Family  Housing  Units  and  Buildings 

672, 1001,2004.  2033,  2034.  2042.  2044. 

2048,  2076,  2077,  2082,  2085,  2100,  2121. 

3041,  3074.  3094,  3100,  3104,  3160,  3228, 

3250.  3252,  3255,  3301,  3307,  3400,  4320, 

24003,  24164  and  24165 
U.S.  Marine  Corps,  MCDEC,  Quantico. 

Virginia 
Janitorial/Ctistodial  Federal  Building, 

500  Quarrier  Street,  Charleston,  West 

Virginia. 

Deletion 

It  is  proposed  to  delete  the  following 
service  from  Procurement  List  1986, 
October  15, 1985  (50  FR  41809): 
Commissary  Shelf  StocKing  and 
Custodial,  Oakland  Army  Base, 
Oakland,  California. 
C.W.  Fletcher, 
Executive  Director. 
(FR  Doc.  85-27212  Filed  11-14-85:  8:45  am] 

BHXHM  COOC  6S20-33-II 


Procurement  Ust  1986;  Establishment; 
Notice  Correction 

In  FR  Doc.  85-24406  appearing  at  page 
41809  in  the  issue  for  Tuesday,  October 
15, 1985,  make  the  following  corrections: 

1.  On  page  41810,  third  column,  third 
line  from  the  bottom,  second  foiu--digit 
number  reading  "-5610"  should  read 
"-5680". 

2.  On  page  41812,  first  column,  under 
CLASS  6230,  Light,  Desk,  second  line. 
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second  four-digit  number  reading  "- 
3432"  should  read       "-3423". 

3.  On  page  41819,  first  column,  mid- 
way down  under  Socks,  Extreme  Cold 
Weather,  four  lines  down,  two-digit 
number  reading  "-00"  should  read  "-01". 

4.  On  page  41820,  second  column,  mid- 
way down  under  Seal  Metal  Band,  first 
and  second  line  reading  "#0188"  should 
read  "#0816". 

5.  On  page  41821.  third  oolumn, 
seventh  line  from  the  top.  insert  "Fort 
Monmouth  (Ocean  Port).  New  Jersey 
(SH)"  as  the  eighth  line. 

CW.  FletdMr. 

Executive  Director. 

[FR  Doc  8S-Z7Z10  Filed  11-14-85;  trlS  an] 

aauNQ  cooE  •«».■>-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasli  Force  on 
Electronic  Warfare;  Adviaory 
Committee  Meetings 

summary:  The  Defense  Science  Board 
Task  Force  on  Electronic  Warfare  will 
meet  in  closed  session  on  16  December 
1985  in  the  Pentagon.  Arlington. 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  current 
electronic  warfare  technical  issues, 
vulnerabilities  of  U.S.  systems,  and  the 
means  of  countering  the  effects  of  these 
technologies. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463,  as  amended  {5  U.S.C 
App.  n,  (1982)).  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public 

Dated:  November  12.  M85. 
Linda  M.  I^wsoo. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  85-27287  Filed  11-14-85;  8:45  am) 
■NJJNO  COOC  M10-01-« 


December  1985  in  the  Pentagon. 
Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  continue  to  review, 
in  detail,  classified  material  associated 
with  conventional  military  capabilities 
in  NATO  with  a  view  towards  future 
U.S.  and  NATO  requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L.  Na  92-463.  as  amended  [5  U.S.C. 
App.  n,  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b{cKl) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  pubUc. 

Dated  November  12. 1985. 
Linda  M.  La  wBon. 

Alternate  (^D  Federal  Regiater  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  85-27268  Hied  11-14-85;  8:45  am] 


Defense  Sdence  Boanl  Tasic  Force  on 
Mum  National  FOFA  Advlaory 
Committae  Meetings 

summary:  The  Defense  Science  Board 
Task  Force  on  Multi-National  FOFA  will 
meet  in  closed  session  on  10-11 


Wage  Committee;  Cloaad  Maetinga 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday. 
December  3. 1985;  Tuesday,  December 
10, 1985;  Tuesday.  December  17, 1985; 
Tuesday,  December  24. 1985;  nd 
Tuesday.  December  31, 19B5  at  lOKX) 
a.m.  in  Room  1E801,  The  Pentagon. 
Washington.  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedtdes  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392. 

At  this  meeting,  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  wage  survey 
committee  reports  and 
reoommendatiois,  and  wage  schedules 
derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 


obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(cK4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Qviitan  Personnel 
PoHcy  &  Reqtrirements)  hereby 
determines  ^at  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  roles  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(cK2)).  and  the  detailed 
wage  data  considered  by  tiie  Committee 
during  its  meetings  have  been  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.SXI  552b(cK4)). 

However,  members  of  tin  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  wridng  to  the  chairman 
concerning  matters  believed  to  be  . 
deserving  of  the  Committee's  attention. 

Additional  information  cooceming 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  Roan  3D2B4.  The 
Pentagon.  Washington,  DC  20301. 

Dated:  November  IZ 1885. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  (^Defense. 
FR  Doc.  85-27266  Filed  11-14-85;  8:45  am] 

■NJJNG  CODE  M1(H)1-M 


Department  of  tt>e  Air  Foroa 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  Military 

nuuwng  TTOfoci,  SMnl  reuiUi  wA 

The  United  States  Air  Force, 
Headquarters  Space  Division,  Los 
Angeles  Air  Force  Station  (LAAFS). 
California,  is  proposing  to  construct  170 
single  family  homes  for  Air  Force 
officers  on  up  to  50  acres  of  the  area 
known  as  White  Point  in  San  Pedro, 
California.  White  Point  is  located 
approximately  20  miles  (by  roadway) 
southeast  of  the  Station. 

The  proposed  170  units  are  needed  to 
eliminate  a  critical  shortage  of  housing 
for  military  members  assigned  to 
LAAFS.  The  units  will  generate  a 
population  of  approximately  65a 

Alternatives:  Congressional  approval 
of  this  project  did  not  provide  funds  for 
land  acquisition.  Consequendy.  site 
selection  is  limited  to  lands  already 
under  DOD  jxirisdtction  or  lands 
conveyed  to  local  governments  with 
reversion  rights  for  nationcd  defense 
purposes.  Other  sites  under 
consideration,  either  as  alternatives  to 
White  Point  or  in  conjunction  with  a 
reduced  portion  of  White  Point,  are 
Bogdanovich  Park  and  the  Fort 
MacArthur  Upper  Reservation. 
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Headquarters  Space  Division  will 
conduct  scoping  and  other  technical 
information-gathering  meetings  to  seek 
community  input  into  the  environmental 
analysis  process  starting  in  early 
December.  1985.  Meetings  will  be  held  in 
the  San  Pedro  area.  Specific  location8(s) 
will  be  prominently  announced  in  local 
newspapers. 

Questions  concerning  the  EIS, 
proposed  action,  or  scoping  meeting 
should  be  addressed  to:  HQ  Space 
Division/DEV.  P.O.  Box  92960. 
Worldway  Postal  Center.  Los  Angeles. 
CA  90008,  ATTN:  Mr.  Robert  Mason. 
Telephone  (213)  643-0933. 
PaUy  I.  ConnM. 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doa  S5-27129  Filed  11-14-85;  8:45  am] 

aHJJNQ  CODE  M1O-01-M 

Department  of  the  Army 

Army  Science  Board;  Cioeed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  fbliowing  Committee  Meeting: 

Name  of  the  committee:  Army  Science  Board 

(ASB) 
Dates  of  meeting:  3  thru  6  December  1985 
Times  of  meeting:  0900-1700  hours 
Place:  Fort  Leavenworth,  KS 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Army  Utilization  of  Space 
Assets  will  conduct  a  follow-on  meeting  to 
review  space  related  technologies  and  dieir 
applicability  to  potential  Aimy  space 
missions.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b(c)  of 
Title  5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  1, 
subsection  10(d}.  The  classified  and 
nonclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  605-7046. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  85-27149  Filed  11-14-85;  8:45  am] 

MIXING  CODE  S71IMIS4I 

DEPARTIMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation; 
Information  Collection  Activities  Under 
0MB  Review 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NA^A). 


ACTKm:  Notice. 


r.  Under  the  provisions  of  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 
information  collection. 
ADDRESS:  Send  comments  to  Franklin  S. 
Reeder,  FAR  Desk  Officer.  Room  3235, 
NEOB.  Washington,  DC  20503. 
NM  FURTHER  INFORMATION  CONTACT: 

Mr.  Owen  Green,  Defense  Acquisition 
Regulatory  Council  202-607-7268  or  Mr. 
Frank  Van  Lierde.  Civilian  Agency 
Acquisition  Council  (202-523-3781). 
SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  1.  This  request  covers  the 
collection  of  information  to  be  used  in 
the  certification  of  commercial  pricing. 
The  proposal  requires  potential 
contractors  under  certain  Federal 
contracts  to  certify  that  the  prices 
offered  for  items  of  supply  sold  to  the 
public  are  no  higher  than  the  lowest 
agreed  to  sale  price  with  any  other 
customer,  or  justify  charging  the 
Government  more  than  the  lowest  price 
charged  other  customers  for  the  same 
items  of  supply.  This  information  is 
required  by  sec.  204  of  Pub.  L  98-577 
"Small  Business  and  Federal 
Procurement  Competition  Enhancement 
Act  of  1984".  and  sec.  1216  of  Pub.  L  98- 
525  "Defense  Procurement  Reform  Act 
of  1984." 

b.  Annual  reporting  burden:  This  is 
estimated  as  follows:  Respondents. 
4,756;  responses,  47,560;  and  reporting 
and  recordkeeping  hours,  22,895. 

c.  Additional -data:  An  approval 
request  for  this  information  collection 
was  submitted  to  OMB  on  June  25, 1985, 
but  was  not  approved.  Subsequent  to 
that  submission,  public  cdmments  were 
received  on  the  interim  rule  published  in 
Federal  Acquisition  Circular  84-10  on 
July  3, 1985  (50  FR  27560).  Further,  public 
conunents  were  solicited  and  received 
in  connection  with  a  public  meeting  held 
on  September  10, 1985  (50  FR  35815, 
Sept.  4, 1985).  The  interim  rule  has  been 
significantiy  revised  in  consideration  of 

'  the  public  comments,  and  burdens  on 
the  public  have  been  considerably 
reduced.  While  the  public  conunents 
received  indicated  that  burden 
estimates  for  the  interim  rule  were  low, 
the  data  received  were  not  useful  for 
revising  the  original  estimate  of 
reporting  and  recordkeeping  hours.  Due 
to  the  extensive  revisions  made  to  the 
coverage  by  the  FAR  Councils,  the 
revised  regulatory  coverage  is 
considered  to  be  more  in  line  with  the 
original  burden  esimate.  Therefore,  the  * 


original  burden  estimate  has  not  been 
changed. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  copies  from  the 
FAR  Secretariat  (VRS),  Room  4041.  GS 
Building.  Washington,  DC  20405. 

Dated:  November  8. 1985. 
Margaret  A  Willis. 
FAB  Secretariat 
(FR  Doc.  85-27124  Filed  11-14-85;  6:45  am] 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Put>iic 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  pubhc  hearing  on  Tuesday, 
November  26. 1985  beginning  at  1:30  p.m. 
in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location. 

Proposed  Amendment  to 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin.  Notice  was 
given  in  the  October  16, 1985  Federal 
Register,  Vol.  50,  No.  200,  tiiat  the 
Commission  would  hold  a  public  hearing 
on  November  26, 1985  to  receive 
comments  on  a  proposed  amendment  to 
the  Comprehensive  Plan  and  Water 
Code  in  relation  to  metering  of  large 
ground  water  withdrawals.  The 
proposed  amendment  calls  for  source 
metering  and  recording  of  both  new  and 
existing  groimd  water  withdrawals  that 
exceed  100,000  gpd  diuing  any  30-day 
period. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  section  3.8  of  the 
Compact 

1.  City  ofMillville  (D-80-37  CP 
(RENEWAL).  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  approximately  1.15 
million  gallons  per  day  (mgd)  of  water  to 
the  applicant's  distribution  system  from 
Well  No.  16.  Commission  approval  was 
limited  to  five  years  and  will  expire 
unless  renewed.  The  total  withdrawal 
from  all  wells  remains  limited  to  200 
million  gallons  (mg)/30  days.  The 
project  is  located  in  the  City  ofMillville, 
Cumberland  Coimty,  New  Jersey. 
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2.  Township  afMedford  D-SO-AQ  CP 
(RENEWAL).  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  approximately  1.54 
mgd  of  water  to  the  applicant's 
distribution  system.  Conunission 
approval  on  December  16, 1980,  was 
limited  to  Hve  years  and  will  expire 
unless  renewed.  The  project  is  located 
in  Medford  Township,  Burlington 
County,  New  Jersey. 

3.  Warminster  Municipal  Atabority 
D~80-51  (RENEWAL).  Renewal  of  an 
approved  ground  water  withdrawal  from 
Well  No.  36  which  supplies  water  to  the 
applicant's  distribution  system  in 
Warminster  Township,  Ivyland  Borough 
and  a  portion  of  Warwick  Township  in 
Bucks  County,  Pennsylvania. 
Commission  approval  was  limited  to 
five  years  and  will  expire  unless 
renewed.  The  proposed  30-day 
withdrawal  limit  remains  at  5.4  mgfrom 
Well  No.  36.  The  well  is  located  in 
Warminster  Township  and  is  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Hilltown  Township  Water  and 
Sewer  Authority  (Pleasant  A4eadow8 
Subdivision— Well  No.  1)  D-eS-61  CP.  A 
ground  water  withdrawal  project  ia 
planned  to  supply  360  proposed  homes 
in  Hilltown  Township,  Bucks  County. 
Pennsylvania.  Well  Na  1  is  located 
1,700  feet  west  of  the  intersection  of 
Orchard  Road  and  Walnut  Street. 
Application  for  an  average  withdrawal 
rate  of  0.095  mgd  has  been  filed  with 
DRBC.  The  318-foot  deep  well  is  located 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 
Wastewater  from  the  development  will 
be  discharged  to  the  Hilltown  Township 
Water  and  Sewer  Authority  system. 

5.  Uwchlan  Township  Municipal 
Authority  D-85-S8  CP.  An  application  to 
renew  a  previous  docket  approval  (D- 
80-42  CP)  for  ground  water  withdrawals 
from  Well  Nos.  5  and  6  and  to  increase 
their  permitted  withdrawal  from  21.7  to 
26.0  mg/30  days.  No  change  is  requested 
in  the  total  permitted  withdrawal  from 
all  wells  of  the  applicant.  Well  Nos.  5 
and  6  are  located  in  the  Whitford 
Village  section  of  West  Whiteland 
Township,  Chester  County, 
Pennsylvania. 

6.  W.L  Wheatley  Divisioa—fosepb 
Campbell  Company  D-85-Ta  An 
application  for  approval  of  a  new 
ground  water  supply  weU  to  serve  as  a 
back-up  to  existing  well  water  supplies 
and  to  provide  for  expansion  of  the 
existing  food  processing  plant  in 
Claymont,  Kent  County,  Delaware. 
Existing  WeU  Nos.  3  and  4  conld  not 
supply  the  water  needs  if  main  Well  No. 
5  had  to  be  taken  out  of  service.  The 
plant  uses  approximately  2.5  mgd  in  the 


summer  season;  1.75  mgd  in  the  winter 
season.  Due  to  anticipated  plant 
expansion,  the  applicant  has  requested 
that  the  existing  allocation  be  increased 
from  45  mg/30  days  to  75  mg/30  days. 

7.  Philadelphia  Park  (formerly 
Keystone  Racetrack)  D-85-72.  A  ground 
water  withdrawal  project  to  supply  up 
to  0.35  mgd  of  water  to  the  irrigation 
system  for  Philadelphia  Park.  The  total 
withdrawal  from  Well  Nos.  1,  2,  3  and  4 
will  be 0.35  mgd.  The  project  is  located 
in  Bensalem  Township,  Bkicks  County, 
Pennsjrlvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Connnission's 
offices.  Preiiminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  David  B.  Everett.  Persons 
wishmg  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  heahog. 
Susan  M.  Wa 


Secretary. 

Novemlier  £,  1965. 

[FR  Doc.  85-27281  Filed  11-14-8S;  8:45  am] 
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DEPARTIIENT  OF  EDUCATION 


Notice  of  Propo— d  Information 
Collection  Requests 

agency:  Department  of  Education. 
actwn:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Deputy  Under  Secretary 
for  Management  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1960. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  16, 1985. 

ADDRESSES:  Written  comments  fhfwild 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer,  Department  of 
Education,  Ofilce  of  Management  and 
Budget,  72&  Jackson  Place  NW..  Room 
3208,  New  Executive  Office  Building, 
Washington,  D.C.  20503.  Requests  for  • 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  £)epartment  of 
Education,  400  Maryland  Avenue  SW., 
Room  4074,  Switzer  Building. 
Washington.  aC  20202. 
FOR  FURTHEB  INFORMATION  CONTACT 
Margaret  a  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Papervrork  Rednctton  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Bedget 
(OMB)  provide  interested  Federal 
agencies  and  the  pnt>lic  an  early 


opportunity  (o  oomment  on  information 
collection  req^iests.  ONffl  may  amend  or 
waive  the  requirement  for  pahlic 
consultation  to  the  extent  Hiat  public 
participation  in  the  approval  process 
would  defeat  the  purprase  of  the 
information  collection,  violate  State  or 
Federal  law,  or  sobatantiaUy  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Deputy  Under  Secretary  for 
Management  publishes  thi«  notice 
containing  proposed  rnformation 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  o^ice,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  iom 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public  (0) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  («)  Abstract. 

OMB  ravites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  November  12. 1985. 
Linda  M.  Combs, 
Deputy  Under  Secretary  for  MaaogemenL 

Office  of  Educational  Reaearoh  and 
Improvement 

Type  of  Review  Requested:  New 
Title:  Field  Study  for  the  Survey  of 

Postsecondary  Students 
Agency  Form  Number:  G50-16P 
Frequency:  Non-recurring 
Affected  Public  Individuals  or 
households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions 
Reporting  Burden;  Responses:  8,000 

Burden  Hours:  8.000; 
Recordkeeping  Burden;  Recordkeepers: 
0;  Burden  Hours:  0 

Abstract  This  study  will  collect  data 
from  a  sample  of  students  in 
postsecondary  institutions,  their 
parents,  an  their  school  financial  aid 
records.  It  will  provide  a  national  source 
of  data  on  the  distribution  of  financial 
■  aid.  This  study  will  also  test  the 
feasibility  and  instrumentation  for  a  full 
scale  survey  of  students  in 
postsecondary  institutions. 

Office  of  Educational  Research  and 
Improvemaat 

Tjrpe  of  Review  Requested: 
Reinstatement 

Title:  High  School  and  Beyond  (HSftfi) 
Third  Follow-up  and  National 
Loi^tudinal  Study  of  the  Class  (rf 
1972  (NLS-72)  Fifth  Fdlow-up 


BEST  COPY  AVAILABLE 
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Agency  Form  Number:  ED  2441-1,  2441^ 

2  and  2442-1 
Freqaeocj:  ^k>a-reGurnag 
Affected  Public:  Individuola  ob 

households 
Reporting  Burden;  Responses:  43,300; 

Burden  Hours:  39,275 
Recordkeeping  Burden;  Recordfceepers: 

0;  Burden  Hours:  0 

Abstract,  fn  response  to  the  need  for 
policy-relevant  time  aeries  data  on 
nationally  representative  samples  of 
high  school  sophomores  and  seniors,  the 
National  Center  for  Education  Statistics 
instituted  the  National  Longitadinal 
Studies  (NLS)  program.  Twa 
componenfs  of  NLS  are  the  NLS-72  and 
HS&B  studies.  These  studies  are 
designed  to  examine  hsngttudinally  the 
educational,  vocationel,  and  personal 
development  of  high  school  students. 

OFnCE  OF  POSTSECONDARY 
EDUCATION 

Type  of  Review  Requested;  Extension 
Title:  Request  fior  ColLection  Assistance 
under  Federal  Insured  Student  Loan 
Program 
Agency  Form  Number  ED  124Q 
Frequency:  On  occasion 
Affected  Public.  Businesses  or  other  for- 
profit 
Repof  tisg  Burden,  Responses:  24,000; 

Bufden  Hours:  7.920 
Recordkeeping  Burden;  Recordkeepers: 
12,000:  Bufden  Hours:  1,800 
Abstract  This  form  is  used  by  lenders 
in  the  Federal  Insured  Student  Loan 
Program  to  request  skip-tracing 
as.si8tance  from  the  Department  of 
delinquent  student  loans  where  the 
lender  is  unable  to  Locate  the  borrower. 

(FR  Doc.  M-27188  Filed  ll-14-«5;  8:45  amj: 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
Intemationat  Affafrs  and  Energy 
Emergencies 

Intematfonal  Atomic  Energy 
Agreemewte;  CMi  Usee;  PtopoeecT 

Atomic  Energy  ComiminAy 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2180)  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  Government  of 
Japan  Concerning  Qvil  Uses  of  Atomic 
Energy,,  as  amended,  and  the  Additional 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  European  Atomic 


Energy  Ceounmiity  (EURATOM) 
Concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended 

These  subsequent  arrangement* 
would  give  approval,  which  must  be 
obtained  under  the  above-menttooed 
agreements,  for  the  transfei  of  special 
nuclear  matehal  of  United  States,  origin 
from  Japan  to  France  oc  to  the  United 
Kingdom  for  the  purpose  of 
reprocessing. 
The  proposed  transfers  ace  as  follows: 

(1)  756  irradiated  fuel  assembhcs 
containing  137  JOO  kilo^ams  of  uranium, 
enriched  to  1  J.1  percent  in  U-235,  and 
U26  kilograms  of  plutoniuiii  &om  the 
FukusEiima  Units  1,  2, 3, 4,  5,  and  6  of  the 
Tokyo  Electric  Power  Co..  Ltd.,  to  the 
United  Kingdom; 

(2)  63  hraifiated  fuel  assemblies 
containing  24,610  kilograms  of  uranium, 
enriched  to  1.18  percent  in  U-235,  and 
240  kilograms  of  plutonrum  from  Ikata 
Unit  1  of  the  Shikoku  Electric  Power  Co., 
Inc.,  to  the  U^nited  Kingdomr 

(3)  70  irradiated  fuel  assemblies 
containing  27,298  kilograms  of  uranium, 
enriched  to  1.30  percoit  in  U--235,  and 
244  kilograms  of  plntcmium  from  Genkai 
Units  1  and  2  of  the  Kyushu  Electric 
Power  Co.,  inc...  to  the  United  Kingdom. 

(4)  168  irradiated  fuel  assemblies 
containing  32,000  kilograms  of  uranium, 
enriched  to  1.38  percent  in  U-235i  and 
320  kilograms  of  plutoniimi  from  die 
Tsuruga  Power  Station  of  the  Japan 
Atomic  Power  Co.,  to  the  United 
Kingdom; 

(5)  535  irradiated  fuel  elements 
containing  ft.Q77  kilograms  of  uraniiun, 
enriched  to  asi  percent  in  U-235,  and  18 
kilograms  of  plutonium  from  the  Tokai 
Power  Station  of  the  Japan  Atomic 
Power  Co.  to  the  United  Kingdom; 

(6)  221  irradiated  fuel  assembUes 
containing  40,598  kilograms  of  urmnmn, 
enriched  to  1.47  percent  in  U^35,  and 
376  kilograms  of  plutonium  from  the 
Hamaoka  Units  1  and  2  of  the  Chubu 
Electric  Power  Co.,  Inc.  to  France;  and 

(7]  408  icradia'ted  fuel  asserabUe» 
containing  181700  kilograms  of  ur^.um. 
enriched  to  1.17  percent  in  U-23&,  and 
1,621  kilograms  of  plutonium  from  the 
Mihama  Units  1,  2,  and  3,  Takahama 
Units  1  and  2,  and  Ohi  Units.  1  and  2  of 
the  KanssB  Electric  Power  Co.,  Inc.  to 
France. 

The  foregoing  proposed  transfers  are 
designated  as  RTD/EU-UA)-7Q.  77,  78. 
79,  80,.  81,  and  82  respectively. 

The  Department  of  Energy  has 
received  a  letter  of  assurance  &om  the 
Government  of  Japan  that  the  recovered 
uranium  and  plutonium  will  not  be 
transferred  from  the  reprocessing  sitesi, 
nor  put  to  any  use,  without  the  ^or 
approval  of  the  United  States 
GovernAicnt. 


In  accordance  with  section  131  of  the 
Atomic  Eaeagy  Act  ot  1964,  as  amended 
it  has  been  determined  that  the  approval 
of  these  subsequent  arrangeseots  will 
not  be  inimical  to  the  common  defense 
and  security. 

These  subsequent  arrangementa  will 
take  effect  bo  sooaer  dian  fifteen  (l&J 
days  after  the  date  of  publication  of  this 
notice,  and  after  fifteen  [\5)  days  ol 
continuous  session  of  the  Coogress, 
beginninf  tlie  day  after  the  date  on 
which  the  reports  required  by  section 
131  of  the  Atomic  Energy  Act  of  1964.  as 
amended  (42  U.SC.  2180)  are  submitted 
to  the  Committee  on  Foreign  Affairs  of 
the  House  of  Representatives  and  the 
Committee  Foreign  Relations  of  the 
Senate.  The  two  time  periods  referred  to 
above  sbaU  run  coocurrently. 

For  the  Department  of  Energgr. 
Dated:  No\'einber  8. 1985. 
George  |.  Btvcttey,  |r.; 

Acting  Assistant  Soctetory  for  Intemationat 

Affairs  and  Energy  Emergencies. 

[FR  Doc.  85-27200  Filed  11-14-85;  8:45  amJ 
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Intemational  Atonic  Ener^ 
Agreements;  CMI  Uees;  Proposed 
Subsequent  ArraogeoMnl;  SwilMrtand 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  M54,  as  amended  (42 
U.S.C  2160)»  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement*^ 
under  the  Additioaal  Agteemeat  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
{EURATOM}  Concerning  Peecefal  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Goremment  of 
Switzerland  Concenring  Civif  Uses  of 
Atomic  Energy,  as  amended. 

This  sabseq^nt  arrangement  would 
give  appcovaC  which  nmst  be  obtained 
under  the  above  mentioned  agreements 
for  the  following  transfer  of  special 
nuclear  materials  of  United  States 
origin,  or  of  special  nuclear  materials 
produced  through  the  use  of  "'**?r*''U  of 
United  States  origin^  as  follows:  From 
Switzerland  to  the  United  Kingdooi 
(British  Nuclear  Fuels,  Ltd)  for  the 
purpose  of  reprocessing,  28  irradiated, 
fuel  assemblies,  containing 
approximately  8380  kilograms  of 
uranium,  enriched  to  approximately  1.0% 
in  U-235  and  82  kilograms  of  plutonium. 
from  the  Beznau  nuclear  power  station. 
This  subsequent  arrangement  ia 
designated  as  RTD/EU(  SD)-57.  The 
Department  of  Energy  has  received 
letters  of  assurance  from  the 
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Government  of  Switzerland  that  the 
recovered  uranium  and  plutonium  will 
be  stored  in  the  United  Kingdom,  and 
will  not  be  transferred  from  the  United 
Kingdom,  nor  put  to  any  use,  without  the 
prior  consent  of  the  United  States 
Government. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
seciuity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  Hfteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131  of  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2160],  are  submitted 
to  the  Committee  of  Foreign  Aff^airs  of 
the  House  of  Representatives  and  the 
Committee  of  Foreign  Relations  of  the 
Senate.  The  two  time  periods  referred  to 
above  shall  run  concurrently. 

Dated:  November  8, 1985. 

Geocge ).  Bradley,  )r.. 

Acting  Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies. 

[FR  Doc.  8^27199  Filed  11-14-85;  8:45  am] 
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Economic  Regulatory  AdministratkMi 
[ERA  Dock*!  No.  85-24-NG] 

Natwal  Gas  Imports;  Natural  Gas 
Pipeline  Co.  of  America;  AppOcation  To 
Amend  Import  AuttKNizatkHi 

AGENCY:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  application  to  amend 

authorization  to  import  natural  gas  from 

Canada. 

summary:  The  Economic  Regulatory 
Administration  {ERA]  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  October  15, 1985,  of  the  application  of 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  to  amend  its 
authorization  to  import  natural  gas  from 
Canada  through  the  eastern  leg  of  the 
prebuild  portion  of  the  Alaska  Natural 
Gas  Transportation  System  (ANGTS). 
The  amendment  requests  approval  of  a 
contract  amendment  which  establishes 
a  two-part  demand-commodity  pricing 
structure  to  be  passed  through  on  an  as- 
billed  basis,  through  October  31, 1987. 
The  amendment  provides  for  a  two-tier 
commodity  price  of  $2.60  per  MMBtu  for 
quantities  taken  up  to  75  percent  of 
aimual  contract  volumes  and  $2.50  for 
quantities  taken  above  75  percent.  It 


provides  that  the  commodity  charge  will 
be  adjusted  quarterly  based  on  changes 
in  the  composite  U.S.  refiners' 
acquisition  cost  of  crude  oil.  It 
estabUshes  a  demand  charge  of  $.50  per 
Mcf  or  $15.21  per  Mcf  of  monthly 
contract  demand  at  100  percent  load 
factor.  The  amendment  results  in  an 
estimated  cost  to  Natural  of  $3.11  per 
MMBtu  at  the  border.  - 

The  application  is  filed  piusuant  to 
section  3  of  the  Natural  Gas  Act  (NGA), 
DOE  Delegation  Order  No.  0204-110, 
and  10  CFR  Parts  590.210  and  590.407  of 
the  ERA'S  administrative  procedures. 
Protests,  motions  to  intervene,  notices  of 
intervention,  and  written  comments  are 
invited. 

date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  on  December  16, 
1985.  f 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Dukes.  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-098, 1000 
Independence  Avenue  SW.. 
Washington,  D.C.  20585.  (202]  252- 
9590 
Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  6E-042, 1000 
Independence  Avenue  SW., 
Washington.  D.C.  20585.  (202)  252- 
6667. 

SUPPLEMENTARY  INFORMATION:  Natural 

is  ciirrently  authorized  to  import  from 
ProGas  Limited  (ProGas).  pursuant  to 
DOE/ERA  Opinion  and  Order  No.  32  in 
ERA  Docket  No.  79-15-NG  and  an  order 
issued  concurrently  in  FERC  Dockets 
CP7»-332  and  CP79-332-001  on  April  24. 
1981,  up  to  75,000  Mcf  of  natural  gas  per 
day  for  the  period  November  1, 1982, 
through  October  31, 1987.  at  a  price  not 
to  exceed  $4.94  per  MMBtu  with  a  take- 
or-pay  requirement  of  75  percent  of 
annual  contract  volumes.  The  ERA  order 
gave  Natural  authority  to  import  through 
any  pipeline  other  than  the  pre-built 
portion  of  the  ANGTS  for  delivery  at 
points  other  than  Monchy. 
Saskatchewan.  Canada;  the  FERC  order 
authorized  the  import  through  the 
prebuild  at  Monchy.  The  ERA's 
authorization  was  granted  in 
anticipation  that  the  prebuild  may  not 
have  been  able  to  provide 
transportation  for  the  date  specified.  In 
DOE  Delegation  Orders  No.  0204-110. 
0204-111  and  0204-112  (49  FR  6684. 
February  22, 1984)  the  DOE  Secretary 
delegated  to  the  ERA  responsibiUty  for 
all  gas  imported  under  section  3  of  the 
NGA.  including  gas  transported  through 


the  ANGTS  pre-build.  Prior  to  the 
issuance  of  Uiese  delegation  orders,  the 
FERC  had  responsibility  for  section  3 
imports  which  were  transported  through 
the  ANGTS  prebuild. 

Natural  is  seeking  approval  of  a 
February  8. 1985,  amending  agreement 
with  ProGas  that  modified  the  pricing 
provisions  of  its  authorization  which 
expires  on  October  31, 1987.  The 
amending  agreement  did  not  affect  the 
term  of  the  arrangement  or  the  volumes 
to  be  imported. 

The  amended  agreement  establishes  a 
two-part  demand-commodity  pricing 
structure  that  results  in  an  estimated 
border  price  of  $3.11  per  MMBtu 
assuming  purchases  are  being  made  at  a 
level  below  75  percent  of  annual 
contract  quantities.  The  amendment 
provides  for  two-tier  commodity  prices 
of  $2.60  per  MMBtu  for  quantities  taken 
up  to  75  percent  of  annual  contract 
levels  and  $2.50  per  MMBtu  for 
quantities  taken^  above  75  percent.  The 
contract  establishes  a  demand  charge  of 
$.50  per  Mcf  or  $15.21  per  Mcf  of 
contract  demand  on  a  monthly  basis. 
Under  the  amended  terms,  commodity 
charges  are  adjusted  quarterly  based  on 
changes  in  the  compk)8ite  U.S.  refiners' 
acquisition  cost  of  crude  oil  and  demand 
charges  are  adjusted  only  as  changes  in 
fixed  facility  costs  actually  occur.  Prices 
may  be  renegotiated  annually  by 
November  Ist  at  the  request  of  either 
party,  or  in  the  event  that  Natural  makes 
a  purchased  gas  adjustment  (PGA)  filing 
with  the  FERC  whereby  Natural's 
average  gas  purchase  cost  exclusive  of 
surcharges  varies  by  more  than  five 
percent  from  the  purchased  gas  cost 
contained  in  the  PGA  filing  in  effect  at 
the  time  of  the  agreement  or  at  the  time 
of  any  previous  renegotiation. 

The  take  provisions  of  the  agreement 
provide  for  the  purchase  from  ProGas  of 
volumes  on  a  pro  rata  basis  of 
comparably  priced  gas  taken  from 
Natural's  U.S.  suppliers.  To  the  extent 
that  gas  is  purchased  above  aggregate 
minimum  take  levels,  the  amendment 
calls  for  equivalent  takes  of  ProGas 
supplies  compared  to  domestic  supplies 
at  prices  comparable  to  Natural's 
current  commodity  charges.  In  any 
circumstance  where  Natural's  overall 
need  for  gas  declines,  the  purchase  of 
ProGas  volumes  will  be  reduced  in  a 
manner  comparable  to  the  reduction  in 
purchases  of  similarly  priced  domestic 
volumes. 

The  underlying  amending  agreement 
was  previously  approved  by  the  NEB  on 
February  8, 1985,  based  on  a  letter 
agreement  between  Natural  and  ProGas 
dated  January  9. 1985.  The  agreement 
was  conditioned  upon  ProGas  and 
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Natural  receiving  all  requisite  regulatory 
approvals  from  government  authorities 
in  Canada  asd  the  US. 

The  FESC  issued  as  order  on  May  21, 
1965.  in  Docket  No.  TA85-1-26-003  tiuit 
set  for  evidentiary  hearing  the  question 
of  Natural's  as-biUed  flow  through  of  the 
new  two-part  rate.  Natural  believes  that 
the  issues  being  litigated  in  its  FERC 
proceeding  directly  parallel  those  issues 
which  were  outlined  in  DOE/ERA 
Opinion  and  Order  No.  87  for  Northwest 
Pipeline  Corporation  (1  ERA  70,60*1. 
Natural  has  therefore  requested  that  the 
ERA  issue  an  order  finding  the 
amending  agreement  not  to  be 
inconsisteat  with  the  public  interest  and 
in  fuIT  conformance  with  the  DOE  policy 
guidelines.  Natural  behaves  that  ERA 
approval  of  the  amending  agreement 
would  preclude  FERC  from  taking  any 
action  inconsistent  with  the  ERA's 
approval 

Natura!  states  that  the 
competitiveness  of  its  import 
arrangement  with  ProGas  has  been 
considerably  enhanced  by  this 
amendment.  According  to  Natural,  the 
amendment  is  designed  to  make  the 
ProGas  vohrmes  competitive  within 
Natural's  market  as  evidenced  by  the 
price  renegotiation  provision,  tlie 
monthly  price  adjtatBeixt  provision,  the 
new  two-part  demaBd-commodity  rate 
structure  and  the  innovative  approach  to 
take  provisions.  Further,  based  upon  the 
historical  reliability  of  Canadiffla  gas 
suppliers,  as  well  as  the  particular 
reliability  demonstrated  by  ProGas, 
Natural  contends  that  this  arrangonent 
provides  a  secure,  reliable  source  of  gas. 

The  decision  on  this  application  wiU 
be  made  cooftistent  with  the  DC^s  gas 
import  policy  guidelines,  under  which 
the  competitiveaess  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  PR 
6684,  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangemest 
with  ProGas  is  coaipetitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Other  Informahoa 

In  response  to  dirs  notice,  any  person 
may  fite  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  tfie  basis  for 
any  decision  on  the  appfrcatron  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention.  The  filing  of  a 


protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  procedural  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  They  should  be  filed  with  the 
Natural  Gas  Division,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Room  GA-078,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  D.C.  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.,  December  16. 1985. 

A  decisional  record  on  the  ^iplication 
will  be  developed  through  re^Mnses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies- 
thereta  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues. 

A  party  seeking  intervention  may 
request  that  additional  procedures  be 
provided,  such  as  adcfitional  written 
comments,  an  oral  presentation,  a 
conference,,  or  a  trial-type  hearii^  Any 
request  to  file  additional  written 
comments  should  explain  why  they  are 
necessary.  Any  request  fbc  an  oral 
presentation  shxiuld  identify  the 
substantial  qaestion  of  fact,  law,  or 
policy  at  issue  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed. 

Any  request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  ^  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issoes 
genuinely  in  dispmte  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-t]rpe  hearing  is  necessary  for  a  fall 
and  true  disclosure  of  the  facts. 

W  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notices 
to  all  parties,  ff  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordlance  with  10 
CFR  590.3T(J. 

A  copy  of  Natural's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room 
GA-07C,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  ftOC  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federaf  holidays. 


Issued  ia  Washington,  DC,  on  November  0. 
1985. 
Robert  L.  Davies, 

Acting  Director,  Offica  ofFiieis  Programs, 
Economic  Regulatory  Admrtristrotion. 
|FR  Doc.  85-27204  Filed  11-14-85:  8;45  ami 
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[DedMt  N».  ERik-CftC-W-Ot  OF^  Cm*  Na, 
61056-9296-20-24] 


Acccptancv  of  PMMon  for  Exatn^tloit 
snd  AvsHiMNty  of^  CofHflcaflon  by 
Basic  Anwrican  Fe«d» 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACnON:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  of  basic  American  foods. 

summary:  On  October  3. 1985,  Basic 
American  Foods  (Basic),  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERAJ  of  the  Department 
of  Energy  (DOE)  requesting  a  permaBent 
cogeneration  exemption  for  tkieir 
proposed  American  I  cogeneration 
facility  project  located  in  iCing  City, 
California,  from  the  prohibitioas  of  Title 
II  of  the  Peweiphot  aad  Industrial  Fuel 
Use  Act  of  1978  (42  U.S.C  8301  et  seq.) 
("FUA"  or  "the  Act").  Title  U  of  FUA 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  primary  enecs'  source 
in  any  new  powerplant  and  the 
construction  of  any  such  facility  without 
the  capability  to  u^e  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  fortf»  the  prohibitions  of  TWe  n 
of  FUA  are  found  in  10  CFR  Parts  500, 
501,  and  509.  Final  rules  governing  the 
cogeneration  exemption  were  revised  on 
lune  ^,  IMS  (47  PR  29209,  }uly  6, 1982). 
and  are  femid  at  10  CFR  503.37. 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  aikERA  determination,  and  it  is 
therefore  accepted  pursuant  to  10  CFR 
501.3.  A  review  of  the  petition  is 
provided  in  the  soppuementabv 
INFORMATON  Section  below. 

As  provided  for  in  sections  701  (c^  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing, 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
AvailabiTity  of  C^fication,  as  weD  as 
other  documents  and  supporting 
materials  on  this  proceeding,  i» 
available  upon  request  through  DOE^ 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue  SW..  Roma 
1E-I9a  Washington,  DC  20585,  fix)m  9:00 


/ 
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a.in.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  periods 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
extension,  together  with  a  statement  of 
reasons  therefor,  would  be  published  in 
the  Federal  Register. 

DATES:  Written  comments  are  due  on  or 
before  December  30, 1985.  A  request  for 
a  public  hearing  must  be  made  within 
this  same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Office  of 
Fuels  Programs,  Room  GA-045,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585. 

Docket  No.  ERA-C&E-86-01  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  Duchaine,  Division  of  Coal  & 
Electricity,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue  SW.. 
Room  GA-045,  Washington,  DC  20585, 
Telephone  (202)  252-8233 
Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue  SW., 
Washington,  DC  20585,  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  cogeneration  facility  will  be  a 
gas  turbine  combined  cycle  plant 
designed  to  produce  process  steam  for 
use  in  the  existing  Basic  food  processing 
plant  and  electricity  for  sale  to  the 
Pacific  Gas  and  Electric  Company. 
Approximately  87  KfW  of  electricity  will 
be  generated  by  a  single  gas  turbine- 
generator.  Heat  rejected  with  the  gas 
turbine  exhaust  gas  will  be  recovered  in 
a  heat  recovery  steam  generator.  The 
steam  produced  will  be  passed  through 
a  steam  turbine-generator  producing  a 
variable  amount  of  additional 
electricity.  Process  steam  for  use  in  the 
vegetable  processing  plant  will  be 
extracted  from  an  intermediate  stage  in 
the  steam  turbine  at  a  maximum  rate  of 
approximately  201.500  Ib/hr.  During  the 
o^-season  and  at  certain  other  times, 
when  no  steam  is  required  in  the  food 
processing  plant,  the  steam  turbine 
power  output  will  be  approximately  37.7 
MW  of  electricity.  Approximately  3 
percent  of  the  gross  electrical  power 
generated  will  be  used  to  power 
auxiliary  equipment  within  the 
cogeneration  plant. 


Section  212(c]  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  FUA.  In 
accordance  with  the  requirements  of 
S  503.37(a)(1),  Basic  has  certified  to  ERA 
that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  congeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility,  where  the 
calculation  of  saving  is  in  accordance 
with  10  CFR  503.37(b):  and 

2.  The  use  of  a  mixture  of  oil  or 
natural  gas  and  an  alternate  fuel  for  the 
cogeneration  facility,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  §  503.37(c)  (and  in 
addition  to  the  certifications  discussed 
above).  Basic  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  expemption  request. 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA):  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seq.\ 
and  DOE'S  guidelines  implementing 
those  regulations,  published  at  45  FR 
20694,  March  28, 1980.  NEPA  compliance 
may  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significandy  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
possible.  No  final  action  will  be  taken 
on  the  exemption  petition  until  ERA's 
NEPA  compliance  has  been  completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Basic  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  DC  on  November  a 
1985. 

Robert  L  Davies. 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

(PR  Doc.  85-27201  Filed  11-14-85;  8:45  am] 
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(Docktt  No.  ERA-CAE-«5-03S;  OFP  Cast 
Number  65003-9294-01, 02-12] 

Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  by 
Occidental  Chemical  Corp. 

AQENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTKM:  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  Occidental  Chemical 
Corporation. 

summary:  On  September  30. 1985. 
Occidental  Chemical  Corporation 
(Occidental)  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  seeking  a  permanent  exemption 
for  a  major  fuel  burning  installation 
(MFBI)  from  the  provisions  of  the 
Powerplant  and  Industrial-Fuel  Use  Act 
of  1978.  42  U.S.C.  8301  et  seg.  ("FUA"  or 
"the  Act"),  which  prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  certain  new  MFBI's. 
The  procedure  for  petitioning  and 
criteria  for  an  exemption  from  the 
prohibitions  of  FUA  are  contained  in  10 
CFR  Parts  500,  501  and  503. 

Occidental  requested  a  permanent 
fuels  mixture  exemption  in  order  to  bum 
petroleum  and  natural  gas  in  a  mixture 
with  a  methane-rich  by-product  stream. 
The  stream  will  be  an  unavoidable  by- 
product of  the  cracking  process  used  to 
produce  ethylene  and  propylene  from 
the  feedstocks  ethane  and  propane.  The 
mixture  will  be  utilized  in  two  (2)  new 
package  boilers  to  be  erected  at 
Occidental's  Lake  Charles,  Louisiana 
plant  which  is  part  of  a  petrochemical 
complex  acquired  from  Cities  Service 
Company  and  inactive  since  the 
beginning  of  1982. 

Under  the  authority  of  section  212(d) 
of  the  Act.  10  CFR  503.38  sets  forth 
eligibility  criteria  and  evidentiary 
requirements  governing  a  permanent 
exemption  for  the  use  of  petroleum  or 
natural  gas  in  a  mixture  with  alternate 
fuels.  Under  10  CFR  503.38(d),  a 
certification  alternative  is  available  for 
MFBI's  which  will  not  bum  more  than  25 
percent  petroleum  or  natural  gas  in  a 
mixture  with  an  alternate  fuel. 
Occidental  utilized  the  certification 
alternative  in  its  permanent  fuels 
mixture  exemption  petition.  ERA's 
decision  in  this  proceeding  will 
determine  whether  Occidental  will  be 
granted  the  requested  permanent 
exemption  to  use  petroleum  and  natural 
gas  in  a  mixture  with  a  methane-rich  by- 
product stream  in  the  new  MFBI.  If  the 
exemption  is  granted,  the  amount  of 
petroleum  and  natural  gas  used  must  not 
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exceed  25  percent  of  the  total  annual  Btu 
input  of  the  primary  energy  sources  of 
the  unit. 

ERA  has  determined  that  Occidental's 
petition  is  complete  and  is  accepted  as 
filed  in  accordance  with  10  CFR  501.3(d). 
A  review  of  the  petition  is  provided  in 
the  tUPKEMCHTAIIV  INFOHMATION 
section  below. 

As  provided  for  in  section  701  (c]  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  matter,  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing  on  the 
exemption  petition.  Any  hearing 
requested  must  include  a  description  of 
the  interest  in  the  issue  or  issues 
involved  and  an  outline  of  the 
anticipated  content  of  the  presentations. 
DATf:  Written  comments  on  the 
acceptance  of  Occidental's  petition  for 
exemption  are  due  on  or  before 
December  30, 1985.  Any  request  for 
public  hearing  must  also  be  made  within 
the  same  45-day  period. 
AOORESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-045,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

Docket  Number  ERA-C&E-85-035 
should  be  printed  on  the  outside  of  the 
envelope  and  on  the  document 
contained  therein. 

FOR  niRTHER  INFORMATKHI  CONTACT: 

George  G.  Blackmore,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW..  Room  GA-045. 
Washington,  DC  20585.  Telephone: 
(202)  252-1774 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  Telephone: 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  The 
MFBI  for  which  the  petition  for 
exemption  has  been  filed  are  two  (2) 
new  package  boilers,  known  as  Boiler 
No.  1  and  Boiler  No.  2  at  Occidental's 
Lake  Charles,  Louisiana  plant.  The  new 
KfFBI  boilers  each  have  a  design  heat 
input  rate  of  approximately  229.0  million 
Btu's  per  hour  and  are  designed  to  bum 
a  methane-rich  by-product  stream  in  a 
mixture  with  petroleum  and  natural  gas. 

Occidental  has  utilized  the 
certification  alvemative  for  the 
permanent  fuels  mixture  exemption 
provided  for  in  10  CFR  503.38(d)  and  has 
included  in  its  petition  a  description  of 


the  fuel  mixture  and  its  component 
elements,  and  the  percentage  and 
quantity  of  each  component  to  be 
utilized;  and  the  following  duly  executed 
certifications: 

(1)  That  the  amount  of  petroleum  and 
natural  gas  to  be  used  in  the  fuel 
mixture  in  the  two  (2)  boilers  will  not 
exceed  25  percent  of  the  total  atmual  Btu 
heat  input  of  the  primary  energy  sources 
used  in  the  installation; 

(2)  That  pursuant  to  10  CFR  503.15(b), 
Occidental  will,  prior  to  operating  the 
boilers  under  the  exemption,  secure  all 
applicable  environmental  permits  and 
approvals  pursuant  to  but  not  limited  to 
the  following:  Clean  Air  Act,  Clean 
Water  Act,  Rivers  and  Harbors  Act, 
Coastal  Zone  Management  Act,  Safe 
Drinking  Water  Act  and  Resource 
Conservation  and  Recovery  Act; 

(3)  The  information  required  by  the 
Environmental  Checklist  pursuant  to  10 
CFR  503.15(b). 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Envirormiental  Policy      ' 
Act  of  1989  (NEPA);  the  Council  on 
Envirormiental  Quality's  implementing 
regulations,  50  CFR  Part  1500  et  seq.; 
and  DOE'S  guidelines  implementing 
those  regulations,  published  at  45  FR 
20694,  March  28, 1980.  NEPA  comphance 
may  involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

ERA  hereby  gives  notice  that 
Occidental's  petition  for  a  permanent 
fuels  mixture  exemption  for  its  Boilers 
No.  1  and  2  has  been  determined  to  be 
complete  as  filed  and  is  accepted. 
Pursuant  to  10  CFR  5Q1.3(d),  acceptance 
of  a  petition  and  its  supporting 
docimients  does  not  constitute  an 
approval  of  an  exemption,  nor  does  it 
foreclose  ERA  fi-om  requesting  further 
information  during  the  course  of  the 
proceeding.  Failure  to  provide  any 
requested  additional  information  could 
ultimately  result  in  the  denial  of  the 
request  for  an  exemption. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE,  Freedom  of 


BEST  COPY  AVAILABLE 


Information  Reading  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190,  Washington,  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4KX)  p.m.. 
except  Federal  holidays. 

Issued  in  Washington.  DC  on  November  6. 
1985. 

Robert  L  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  85-27202  Filed  11-14-B5:  8:45  am] 

HLUNO  CODE  MCO-OI-M 


[Docket  No.  ERA-CaiE-8»-12;  OFP  Cm*  No. 
670S0-92M-20-22] 

Acceptance  of  Petttion  for  Exefn|>tion 
and  Availability  of  Certification  by 
Smitti  Cogeneration,  Inc. 

agency:  Economic  Regulatory 
Administration,  DOE 

action:  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  Smith  Cogeneration, 
Inc. 


:  On  October  23, 1985,  Smith 
Cogeneration  Inc.  (SMI),  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
exemption  for  a  cogeneration  facility  to 
be  located  in  Oklahoma  City, 
Oklahoma,  from  the  prohibitions  of  Title 
n  of  the  Powerplant  and  Industrial  Fuel 
Use  of  1978  (42  U.S.C.  8301  et  sag.] 
("FUA"  or  "the  Act").  Title  II  of  FUA 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  any  new  powerplant  and  the 
construction  of  any  such  facility  without 
the  capability  to  use  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501,  and  503.  Final 
rules  governing  the  exemption  were 
revised  on  June  25, 1982  (47  FR  29209. 
July  6. 1982). 

The  proposed  facility  for  which  the 
petition  was  filed  will  consist  of  a  base 
loaded  gas  turbine/heat  recovery  steam 
generator,  single  automatic  extraction 
condensing  steam  turbine  installation 
and  has  a  net  plant  design  generating 
capacity  at  103  megawatts  of  electricity. 
The  facility  is  designed  to  supply  230 
PSIG/ saturated  (399F)  steam  to  a  tire 
plant  from  a  minimum  of  zero  LB/HR  to 
a  maximum  of  240.000  Ib/hr,  with  a 
yearly  average  flowrate  of  50,000  Ib/hr. 
The  total  electricity  produced,  less  plant 
auxiliary  power  requirements,  will  be 
sold  to  the  Oklahoma  Gas  &  Electric  Co. 
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The  proposed  facility  is  a  qualifying 
cogeneration  facility  within  the  terms  of 
section  210  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
("PURPA").  16  U.S.C.  824a-3  and  is  a 
"powerplant"  within  the  terms  of  the 
regulations  promulgated  under  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (10  CFR  500.2).  However.  SQ  is 
petitioning  for  an  examption  based  on 
10  CFR  503.32  "Lack  of  alternate  fuel 
supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum." 

ERA  has  determined  that  the  petition 
appears  to  include  sufficient  evidence  to 
support  an  ERA  determination  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 

SUPPt£MEMTARY  INFORMATION  SecUon 

below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Information  Reading  Room.  1000 
Independence  Avenue,  SW.,  Room  lE- 
190,  Washington,  DC  20585,  firom  9:00 
a.m.  to  4:00  p.m..  Monday,  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  pubhc  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  December  30, 1985.  A  request  for 
a  public  hearing  must  be  made  within 
this  same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
control  Unit,  Office  of  Fuels  Programs. 
Room  GA-045,  Forrestal  Building.  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585  Docket  No.  ERA- 
C&E-86-12  should  be  printed  on  the 
outside  of  the  envelope  and  the 
document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Duchaine,  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  GA-045, 1000  Independence 


Avenue,  SW.,  Washington,  DC  20585. 
Telephone  (202}  252-8233 
Steven  E.  Ferguson,  Esq..  Office  of 
General  Counsel,  Department  of 
Energy.  Forrestal  Building.  Room  6A- 
113, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585,  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  SecHon 
212(a)(l)(A}(ii)  of  the  Act  provides  for  a 
permanent  exemption  due  to  lack  of  an 
alternate  fuel  supply  at  a  cost  which 
does  not  substantially  exceed  the  cost  of 
using  imported  petroleum.  To  qualify  the 
petitioner  must  certify  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  proposed  unit; 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  {  503.6 
(cost  calculation)  of  the  regulations; 

(3)  No  alternate  power  supply  exists, 
as  required  under  S  503.8  of  the 
regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  5  503.9  of  the  regulations; 

,  and 

(5)  Alternative  sites  are  not  available, 
as  required  under  S  503.11  of  the 
regulations. 

In  accordance  with  the  evidentiary 
requirements  of  9  503.32(b)  (and  in 
addition  to  the  certifications  discussed 
above).  SCI  has  included  as  part  of  its 
petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above:  and 

2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1960  (NEPA):  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  Part  1500  et  seq:  and 
DOE'S  guidelines  implementing  those 
regulations,  published  at  45  FR  20604. 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  sipiificantly  affecting  the 
quaUty  of  the  environment.  If  an  EIS  is 
determined  to  be  required.  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  acUon  will  be 
taken  on  the  exemption  petition  until 


ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
SCI  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  In  Washington,  DC  on  November  8, 
1985. 

Robart  L  Davies. 

Director,  Office  of  Fuels  Programs  Economic 
Regulatory  Administration. 
(FR  Doc.  85-27203  FUed  11-14-85;  8:45  amj 
BHJJNQ  cow  •450-01-11 


[Docket  No.  ERA-FC-84-026:  OFP  Case  Na 
65038-9261-20-24] 

Granting  to  OLS  Energy-Chino 
Exemption  From  ttw  Prohibitions  of 
ttw  Powetplant  and  Industrial  Fuel  Use 
Act  of  1978 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Order  Granting  to  OLS  Energy- 
Chino  Exemption  From  the  Prohibitions 
of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978,  42 
U.S.C.  8301  et  seq.  ("FUA"  or  "the  Act"), 
to  OLS  Energy-Chino  (OLS  or  "the 
petitioner").  "The  permanent 
cogeneration  exemption  permits  the  use 
of  natural  gas  as  the  primary  energy 
source  for  a  26.4  MW  (net.  approximate) 
combined  cycle  cogeneration  facility 
designed  to  produce  electricity  and 
process  steam  at  the  CaUfomia 
Correctional  Institute  for  Men  (CIM). 
Chino,  California.  The  final  exemption 
order  and  detailed  information  on  the 
proceeding  are  provided  in  the 
supplementary  information  section, 
below. 

DATES:  The  order  shall  take  effect  on 
January  14, 1986. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue.  SW.,  Room 
lE-190,  Washington,  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4K)0  p.m., 
except  Federal  holidays. 
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FOR  FURTHEll  INFORMATION  CONTACT: 

George  G.  Blackmore,  Office  of  Fuels 
Pn^rams,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue.  SW.,  Room  GA-045. 
Washington,  DC  20585.  Telephone 
(202)  252-1774 

Steven  E  Ferguson.  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy.  Forrestal  Building.  Room  6A- 
113. 1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  On 

November  26, 1984  (the  delay  was 
caused  by  permit  difficulties  with  the 
South  Coast  Air  Quality  Management 
District  which  have  now  been  resolved), 
OLS  petitioned  ERA  under  section  212(c) 
of  FUA  and  10  CFR  503.37  for  a 
permanent  cogeneration  exemption  to 
permit  the  use  of  natural  gas  in  a  26.4 
MW  (net,  approximate)  combined  cycle 
cogeneration  facility  consisting  of  a  gas 
turbine  generator,  a  waste  heat  recovery 
steam  generator,  a  steam  extraction 
turbine  generator  and  ancillary 
equipment.  As  all  of  the  net  annual 
generation  of  electric  power  from  the 
unit  will  be  sold  to  Southern  California 
Edison  Company,  the  unit  is.  by 
defmition,  an  electric  powerplant  under 
10  CFR  500.2.  The  facility  will  produce 
approximately  14,200  pounds  of  steam 
per  hour  which  will  supply  CIM's 
heating  and  process  steam  needs.  OLS 
will  operate  the  facility. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  OLS's  certification  to  ERA.  in 
accordance  with  10  CFR  503.37(a)(1). 
that: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility 
will  be  less  than  that  which  would 
otherwise  be  consumed  in  the  absence 
of  such  cogeneration  facility,  in 
accordance  with  10  CFR  503.37(a)(l)(i); 
and 

2.  The  use  of  a  mixture  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility  will  not  be 
technically  feasible,  in  accordance  with 
10  CFR  503.37(a)(l)(ii). 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b).  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  December  21. 1984 
(49  FR  49706),  commencing  a  45-day 
public  comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  protection  Agency  for 
comments  as  required  by  section  701(0 


of  the  Act.  During  the  comment  period, 
interested  persons  were  afforded  an 
opportunity  to  request  a  public  hearing. 
llie  comment  period  closed  on  February 
4, 1985;  no  comments  were  received  and 
no  hearing  was  requested. 

NEPA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information.  ERA 
has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantiy 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  die  National 
Environmental  Policy  Act  (NEPA). 

Order  Granting  Permanent  Cogeneration 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
OLS  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  fortii  in  10  CFR  503.37.  Therefore, 
pursuant  to  section  212(c)  of  FUA,  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  OLS  to  permit  the  use  of 
natural  gas  as  the  prmary  energy  source 
for  its  cogeneration  facility  at  CIM  in 
Chino,  California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  DC  on  November  6. 
1985. 

Robert  L  Davies 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  85-27205  Filed  11-14-65;  8:45  am] 
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Federal  Energy  Regulatory    . 
Commission 

IDocket  Nos.  ER86-102-000,  et  sL] 

Electric  Rate  and  Corporate 
Regulation  Rllngs;  Arizona  Public 
Service  Co.  et  al. 

November  6. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arizona  Public  Service  Company 

[Docl<et  No.  ER86-102-000) 

Take  notice  that  on  October  31. 1985 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  as  an  initial 
rate  schedule  an  Agreement  for  the  sale 
of  Power  and  Economy  Energy 
Interchange  between  the  California 
Department  of  Water  Resources  (DWR) 
and  Arizona  dated  June  4. 1985. 


APS  requests  that  the  Agreement 
become  elective  60  days  from  the  date 
of  filing. 

A  copy  of  this  filing  has  been  served 
upon  DWR  and  the  Arizona  Corporation 
Commission. 

Comment  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  Hiis  notice. 

2.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER8e-82-000] 

Tak  notice  that  on  October  30. 1985, 
Bangor  Hydro-Electric  Company 
(Bangor)  tendered  for  filing  a  Notice  of 
Termination  of  FERC  Rate  Schedule  No. 
42. 

Conunent  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

3.  Commonwealth  Electric  Company 

(Docket  No.  ER86-104-000] 

Take  notice  that  on  October  31. 1985, 
Commonweath  Electric  Company 
("Commonwealth")  filed,  pursuant  to 
S  35.12  of  the  Commission's  Regiilations. 
an  agreement  governing  the  sale  by 
Commonwealth  of  System  Exchange 
Power  (as  defined  therein)  to  Central 
Vermont  Public  Service  Corporation 
("CVPS"). 

By  the  provisions  of  the  Agreement, 
Commonwealth  proposes  to  sell  to 
CVPS  certain  quantities  of  electric 
power  upon  terms  and  conditions  and  in 
amounts  mutually  acceptable  to  both 
parties.  Commonwealth  has  requested 
the  Commission  to  waive  its  notice 
requirements  pursuant  to  S  35.11  of  its 
regulations  for  good  cause  shown  and  to 
permit  the  tendered  agreement  to 
become  effective  as  proposed  on 
September  3, 1985. 

A  copy  of  this  filing  has  been  served 
upon  CVPS  and  upon  the  Massachusetts 
Department  of  Public  Utilities. 

Conunent  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Connecticut  Light  ft  Power  Company 

[Docket  No.  ERaB-67-000) 

Take  notice  that  on  October  28, 1985 
Connecticut-Light  and  Power  Company 
(CLAP)  tendered  for  filing  for  itself  and 
as  successor  by  merger  with  the 
Hartford  Electric  Power  Company 
(HELCO)  and  on  behalf  of  Western 
Massachusetts  Electric  Company 
(WMECO)  and  Holyoke  Water  Power 
Company  (HWPCO).  Notice  of 
Termination  of  the  following  rate 
schedules: 

CLAP'8  Rate  Schedule  FPC  No.  150 
CLAP'S  Rate  Schedule  FPC  No.  146 
CL&Fs  Rate  Schedule  FERC  No.  189 
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CLAFs 
CLAP'S 
CLAP'S 
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CLAP'S 
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CLAFs 
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CLAFs 
CLAFs 
CLAFs 
CLAFs 
CLAFs 
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Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 
Rate  Schedule 


FERC  No.  234 
FERC  No.  239 
FERC  No.  283 
FERC  No.  302 
FERC  Na  130 
FERC  No.  208 
FERC  No.  214 
FERC  Na  187 
FERC  No.  186 
FERC  No.  185 
FPC  No.  155 
FERC  No.  164 
FERC  No.  179 
FPC  No.  113 
FERC  No.  171 
FERC  No.  235 
FERC  No.  244 
FERC  No.  271 
•FERC  No.  282 
FERC  No.  284 
FERC  No.  295 
FERC  No.  318 
FERC  No.  329 


Comment  date:  November  14, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  Corporation 

(Docket  No.  ER85-767-000J 

Take  notice  that  on  October  24, 1985, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  an 
amendment  to  tariff  revisions  to  Florida 
Power's  FPC  Electric  Tariff,  First 
Revised  Volume  No.  1  which  were 
submitted  by  Florida  Power  on 
September  13, 1985.  The  tariff  revisions, 
are  submitted  on  September  13, 1985, 
reduce  the  power  factor  requirement  for 
all  and  partial  requirements  service, 
reduce  the  notice  requirements  for 
termination  or  conversion  of  service, 
add  a  rate  limitation  supplement  and  a 
conjunctive  billing  supplement  for  all 
requirements  service,  and  add  a  service 
agreement  for  partial  requirements 
service.  This  amendment  of  the  tariff 
revisions  deletes  a  provision  in  the  rate 
limitation  supplement  that  no  filing  with 
the  Commission  is  required  for  the 
supplement  to  cease  to  become  effective 
after  December  31. 1990. 

Florida  Power  requests  that  the  tariff 
revisions,  and  amended,  be  permitted  to 
become  effective  November  1. 1985,  and 
therefore,  renews  its  request  for  a 
waiver  of  the  sixty  day  notice 
requirement.  Copies  of  this  filing  have 
been  served  upon  Florida  Power's 
municipal  and  rural  electric  cooperative 
customers  and  the  Florida  Public 
Service  Commission. 

Comment  date:  November  15, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  ligbt  Company 

(Docket  No.  ER8&-78-000J 

Take  notice  that  on  October  28. 1985 
Florida  Power  and  Light  (FPL)  Company 


tendered  for  filing  notice  of  cancellation 
of  Rate  Schedule  FEPC  No.  85.  FPL 
requests  an  effective  date  of  12:01  am 
October  17, 1985. 

Comment  date:  November  15. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  San  Diego  Gas  ft  Electric 
(Docket  No.  ER8e-e9-000] 

Take  notice  that  on  October  31,1985, 
San  Diego  Gas  &  Electric  ( 'SDG4E") 
tendered  for  filing  Service  Schedule  B  of 
the  Interchange  Agreement  between  El 
Paso  Electric  Company  (EPE)  and  San 
Diego  Gas  &  Electric. 

Service  Schedule  B — Energy  exchange 
provides  for  the  exchange  of  energy 
between  SDG&E  and  EPE  as  a  means  of 
achieving  economy  in  the  transmission 
of  energy. 

SDG&E  requests  an  effective  date  of 
January  1. 1986. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California. 

Comment  date:  November  15, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Diego  Gas  ft  Electric 

(Docket  No.  ER86-100-000] 

Take  notice  the  on  October  31. 1985, 
San  Diego  Gas  Electric  Company 
("SDG&E  tendered  for  filing  a  change  of 
scheduling  and  dispatching  charge  for 
the  San  Diego-Edison  Firm  Transmission 
Service  Agreement  (Rate  Schedule 
FERC  No.  58). 

Under  the  terms  of  the  agreement. 
SDG&E  will  make  available  to  Edison 
firm  transmission  service  between 
points  near  the  U.S.-Mexico  border  and 
San  Onofre  as  specified  in  the 
agreement. 

SIX}&E  has  requested  an  effective 
date  of  January  1, 1986. 

Comment  date:  November  15, 1985,  in 
accordance  with  Stfmdard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Long  Island  Lighting  Company 

(Docket  No.  ER86-88-000J 

Take  notice  that  Long  Island  Lighting 
Company  on  Oct  31, 1985,  tendered  for 
filing  a  proposed  supplement  to  its 
Conti-act  No.  139  between  LILCO  and 
the  Incorporated  Village  of  Freeport  for 
the  interchange  of  emergency  electric 
power  between  them. 

The  purpose  of  this  supplement  to  the 
interchange  agreement  is  for  Freeport  to 
provide  LILCO  with  23.000  kW  of  firm 
capacity  for  the  time  period  May  1. 1985 
to  October  31, 1985;  to  set  the  price  of 
any  energy  provided  during  the  time 
period;  and  to  enable  Freeport  continued 


access  to  LILCO's  transmission  system 
during  that  time  period. 

Copies  of  this  filing  were  served  upon 
the  New  York  Power  Authority,  The 
Municipal  Electric  Utilities  Association 
of  New  York,  the  Incorporated  Village  of 
Freeport  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  November  15. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Long  Island  Lighting  Company 
[Docket  No.  ER  SS-SS-OOO] 

Take  notice  that  Long  Island  Lighting 
Company  on  October  31. 1985.  tendered 
for  filing  a  proposed  changes  in  its  FERC 
Rate  Schedule  32,  pursuant  to  which 
LILCO  transmits  power  and  energy  from 
the  New  York  Power  Authority  to  three 
municipal  electric  utilities  on  Long 
Island:  The  Villages  of  Greenport, 
Rockville  Centre  and  Freeport.  The 
changes  increase  revenues  from  such 
service  by  $5,072  based  on  the  12-month 
period  ending  May  31, 1985. 

The  proposed  increase  in  rates  is  to 
recover  the  increase  in  the  cost  of 
service. 

Copies  of  this  filing  were  served  upon 
the  New  York  Power  Authority.  The 
Municipal  Electric  Utilities  Association 
of  New  York  State,  the  Villages  of 
Greenport,  Freeport  and  Rockville 
Centre  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  November  15. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

11.  Long  Island  Lighting  Company 

(Docket  No.  ER8e-00-000] 

Take  notice  that  Long  Island  Lighting 
Company  on  October  31, 1985.  tendered 
for  filing  a  proposed  supplement  to  its 
Contract  No.  96  between  ULCO  and  the 
Incorporated  Village  of  Rockville  Centre 
for  the  interchange  of  emergency  electric 
power  between  them. 

The  purpose  of  this  supplement  to  the 
interchange  agreement  is  for  Rockville 
Centi^  to  provide  LILCO  with  8.000  kW 
of  firm  capacity  for  the  time  period  May 
1, 1985  to  October  31. 1985;  to  set  the 
price  of  any  energy  provided  during  that 
time  period;  and  to  enable  Rockville 
Centre  continued  access  to  LILCO's 
transmission  system  during  that  time 
period. 

Copies  of  this  filing  were  served  upon 
the  New  York  Power  Authority,  The 
Municipal  Electric  Utilities  Association 
of  New  York  State,  the  Incorporated 
Village  of  Rockville  Centi-e  and  the  New 
York  State  Public  Service  Conmiission. 

Comment  date:  Novemberr  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Long  Uand  Lighting  Company 

(Docket  No.  ER86-91-0001 

Take  notice  that  Long  Island  Lighting 
Company  on  October  31, 1965.  tenderd 
foi  filing  8  proposed  changes  in  its  FERC 
Rate  Schedule  32.  pursuant  to  which 
ULCO  transmits  power  and  energy  from 
the  New  York  Power  Authority  to 
Brookhaven  National  Laboratory  in 
Upton,  New  York  and  Grumman 
Corporation  in  Bethpage,  New  York.  The 
proposed  changes  would  increase 
revenues  from  such  service  by  $4,020 
based  on  the  12-month  period  ending 
May  31, 1S85. 

The  increase  in  rates  are  necessary 
for  LILCO  to  recover  the  increase  in  the 
cost  of  service. 

Copies  of  this  filing  were  served  upon 
the  New  York  Power  Authority, 
Brookhaven  National  Laboratory,  the 
Grumman  Corporation  and  the  New 
York  State  Public  Service  Commission. 

Comment  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Orangp  and  Rockland  Utilities,  Inc. 
[Docket  No.  ER86-92-000) 

Take  notice  that  Orange  and 
Rockland  Utilities,  Inc.,  (Orange  and 
Rockland)  on  October  31, 1985,  tendered 
for  filing  as  a  rate  schedule  an  executed 
agreement  dated  June  28, 1985,  between 
Orange  and  Rockland  and  the  New  York 
Power  Authority  (NYPA)  for  the 
transmission  by  Orange  and  Rockland 
of  NYPA  hydropower  and  related 
energy  purchased  by  the  State  of  New 
Jersey  and  received  from  Central 
Hudson  Gas  and  Electric  Corporation 
(Central  Hudson).  Delivery  of  power  and 
energy  to  New  Jersey  for  the  New  York 
Power  Authority  will  be  to  Public 
Service  Electric  and  Gas  Company 
(PSE&G),  a  designated  agent  of  the  New 
Jersey  Board  of  Public  Utilities. 

The  rate  scheduled  provides  for  a 
transmission  charge  of  .7  mil  per  KWH 
of  firm  power  received  at  Central 
Hudson's  point  of  interconnection  and 
delivered  to  PSE&G's  point  of 
interconnection. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  §  35.3  of 
the  Commission's  Regulations  so  that 
the  proposed  rate  schedule  can  be  made 
effective  July  1, 1985  in  accordance  with 
the  anticipated  utilization  of  the  parties. 

Orange  and  Rockland  states  that  a 
copy  of  its  filing  was  served  on  NYPA. 

Comment  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Potomac  Elactrk  Power  Company 

[Docket  No.  ER8&-98-000] 

On  October  31, 1985,  Potomac  Electric 
Power  Company  (Pepco),  1900 
Pennsylvania  Avenue.  NW., 
WashLogton.  DC  20068.  submitted  for 
filing  an  amendment  to  its  agreement  for 
sale  and  purchase  of  electric  power  and 
energy  for  sales  to  its  only  wholesale 
customer.  Southern  Maryland  Electric 
Cooperative.  Ina  (Smeco)  under  Rate 
Schedule  FERC  No.  34;  the  amendment, 
which  has  been  agreed  to  and  concurred 
in  by  Smeco.  includes  rate  reductions 
from  otherwise  effective  rate  leveb  for 
1986  and  1987  of  $5  million  and  $6.9 
million,  respectively.  The  term  of  the 
service  agreement  between  Pepco  and 
Smeco  also  is  extended  until  December 
31, 1995,  with  provision  for  annual 
yearly  extensions  thereafter. 

The  amendment  has  been 
preconditioned  by  approval  of  its  terms 
and  acceptance  without  suspension  with 
a  proposed  effective  date  of  January  1. 
1986. 

Comment  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Orange  and  Rockland  Utilities,  Inc 

[Docket  No.  ER86--96-000] 

Take  notice  that  Orange  and 
Rockland  Utilities,  Inc.  (Orange  and 
Rockland)  on  October  31, 1985  tendered 
for  filing  as  a  rate  schedule  an  executed 
agreement  dated  October  1, 1985, 
between  orange  and  Rockland  and  New 
York  State  Electric  and  Gas  Corporation 
for  the  sale  of  interruptible  power  and 
energy  by  and  between  Orange  and 
Rockland  and  New  York  State  Electric 
and  Gas  Corporation. 

The  rate  schedule  provides  for  an 
economy  reservation  charge  not  to 
exceed  $15.00/MWH  scheduled  and  an 
energy  charge  equal  to  the  seller's 
marginal  system  cost. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  Section 
35.3  of  the  Commission's  Regulations  so 
that  the  proposed  rate  schedule  can  be 
made  effective  October  1, 1985  in 
accordance  with  the  anticipated 
utilization  by  the  parties. 

Orange  and  Rockland  states  that  a 
copy  of  its  filing  was  served  on  New 
York  State  Electric  and  Gas 
Corporation. 

Comment  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Washington  Water  Power 
Company 

(Docket  No.  ER86-e3-O0O) 

Take  notice  that  The  Washington 
Water  Power  Company  (Company)  of 


Spokane,  Washington,  on  October  31, 
1985,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff,  Schedule  61.  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  service  by 
approximately  $999,000  based  on  the  12- 
month  period  ending  December  31, 1984. 
The  Company  proposes  to  implement 
the  proposed  increase  in  two  steps.  The 
first  step  is  proposed  to  be  effective 
January  1, 1986  with  revised  rates 
generating  approximately  $498,000  of 
additional  revenue.  The  second  step  is 
proposed  to  be  effective  July  1, 1986  with 
revised  rates  generating  approximately 
$501,000  of  additional  revenue. 

The  proposed  rate  changes  are 
submitted  for  the  purpose  of 
compensating  "Hie  Washington  Water 
Power  Company  for  increases  in  its  cost 
of  capital,  labor,  materials,  suppUes  and 
taxes.  The  Company  is  also  requesting 
recovery  of  the  Company's  after  federal 
tax  write-off  of  its  investment  in  the 
Skagit/Hanford  Nuclear  Project.  The 
Company  is  requesting  a  ten-year 
amortization  of  the  write-off  with  no 
rate  of  return  recovery  on  the 
unamortized  balance. 

Copies  of  the  filing  have  been  served 
upon  the  five  Washington  Water  Power 
Company  wholesale  customers  affected 
by  this  filing. 

Comment  date:  November  15, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  The  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER86-81-0001 

Take  notice  that  on  October  30, 1985, 
The  Connecticut  Light  and  Power 
Company  ((CL&P)  tendered  for  filing  a 
proposed  rate  schedule  with  respect  to  a 
Transmission  Agreement  dated  August 
26, 1985,  between  (1)  CL&P  and  Western 
Massachusetts  Electric  Company 
(WMECO  and  together  with  CL&P,  the 
NU  Companies)  and  (2)  Green  Mountain 
Power  Corporation  (GMP). 

CL&P  states  that  the  Transmission 
Agreement  provides  for  transmission 
ser\'ices  to  GMP  for  the  wheeling  of 
their  purchase  from  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  of  an  entitlement  in  capacity 
and  associated  energy  during  the  period 
from  August  26, 1985  to  August  31, 1966. 

The  transmission  charge  rate  is  a 
weekly  rate  equal  to  one-fifty-second  of 
the  annual  average  cost  of  transmission 
service  on  the  electric  transmission 
system  of  the  NU  Companies 
determined  in  accordance  with 
Appendix  A  and  Exhibits  I,  II  and  III 
thereto,  of  the  Transmission  Agreement. 
The  weekly  transmission  charge  is 
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determined  by  the  product  of  (i)  the 
transmission  charge  rate  ($/kW- 
weekly).  and  (ii)  the  number  of  kilowats 
GMP  is  entitled  to  receive  during  such 
week.  The  weekly  transmission  charge 
is  reduced  by  up  to  50%  to  give  due 
recognition  for  payments  made  by  GMP 
to  other  systems  also  providing 
transmission  service. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  Transmission  Agreement  to 
become  effective  on  August  26, 1985. 

WMECO  has  filed  a  certificate  of 
concurrence  in  this  docket. 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  WMECO.  and  GMP  (South 
Burlington.  Vermont). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  section  35  of  the 
Commission's  Regulations. 

Comment  date:  November  15, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  27136  Filed  ll-14-a5;  8:45  am| 

BILLING  CODE  STtT-OI-M 


[Docket  No.  EC86-4-000] 

Portland  General  Electric  Co.;  Filing 

November  8. 1985. 

Take  notice  that  Portland  General 
Electric  Company  ("PGE").  pursuant  to 
section  203  of  the  Federal  Power  Act,  on 
November  7, 1985,  tendered  for  filing  an 
agreement  for  the  sale  of  Transmission 
Assets  representing  a  10.714%  in  certain 
portions  of  the  Pacific  Northwest 
Intertie  owned  by  PGE  to  an  owner  trust 
on  behalf  of  one  or  more  institutional 
investors  in  connection  with  a  sale  and 
leveraged  lease  financing  of  an 


undivided  interest  in  certain  PGE 
generation  property. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
20, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lais  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  85-27260  Filed  11-14-85;  8:45  am) 

MLLMO  CODE  •717-01-M 


[Docket  No.  EL06-«-OOO] 

Portland  General  Electric  Co.;  Filing 

November  8. 1985. 

Take  notice  that  on  November  7, 1985" 
Portland  General  Electric  Company 
("PGE")  requested  a  declaratory  order 
under  section  207  of  the  Federal  Power 
Act  (the  "Act")  seeking  approval  of  (i)  a 
power  sales  agreement  and  a  related 
transmission  agreement  between  PGE 
and  San  Diego  Gas  &  Electric  Company 
("SDG&E")  under  Section  205  of  the  Act. 
(ii)  the  terms  of  a  lease  of  certain  assets 
of  PGE  consisting  of  a  15%  undiviSed 
interest  in  PGE's  530-Megawatt.  coal 
fixed  Unit  No.  1  at  the  Boardman  Plant 
and  associated  transmission  facilities 
and  a  10.714%  undivided  interest  in  the 
Pacific  Northwest  Intertie  (the 
"Assets"),  (iii)  confirmation  that  none  of 
the  parties  to  the  transaction  described 
in  the  request  for  a  declaratory  order  are 
public  utilities  within  the  meaning  of 
Section  201  of  the  Act,  and  (iv)  in  the 
event  that  the  lessee  (the  "Lessee")  of 
the  Assets  is  deemed  to  be  a  public 
utility  for  purposes  of  this  Act,  that  the 
Federal  Energy  Regulatory  Commission 
waive  compliance  by  the  Lessee  with 
certain  of  the  regulations  issued  under 
the  Act. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426).  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 


should  be  filed  on  or  before  November 
20, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
|FR  Doc.  85-27281  Filed  11-14-85;  8:45  am] 

eiLUNO  COOC  S7t7-01-M 


[Docket  No.  RP81-130-030] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  8, 1985. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
October  31. 1985  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Twenty-ninth  Revised  Sheet  No.  5 
Twenty-seventh  Revised  Sheet  No.  8 

According  to  i  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  November  4, 
1985. 

The  above-referenced  tariff  sheets  are 
being  filed  pursuant  to  the  Commission's 
order  issued  September  30, 1985 
approving  revised  tariff  sheets  filed  on 
April  29, 1985  in  Docket  No.  TA85-2-42- 
000  reflecting  a  surcharge  credit  of  9.05$ 
per  Dth.  The  revised  tariff  sheets  were 
approved  effective  June  1, 1985  subject 
to  refund  and  subject  to  any  further 
orders  issued  in  Docket  No.  TA85-2-42- 
000.  Transwestem  in  this  filing 
requested  that  the  Commission  revise  its 
August  23  and  September  3  orders 
which  rejected  the  above-referenced 
tariff  sheets  filed  on  July  25, 1985  to  be 
effective  July  1, 1985  reflecting  the  d.Objt 
surcharge  credit  consistent  with  its 
September  30, 1985  order. 

"Transwestem  states  that  copies  of 
this  filing  were  served  on  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
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should  be  filed  on  or  before  November 
15. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaBh«ll, 
Acting  Secretary. 

[FR  Doc.  85-27259  Filed  11-14-85;  8:45  em] 
MLUNO  coot  •717-01-M 


(Docket  No.  CI86-4S-000] 

Union  Oil  Co.  of  Califomia  and  Union 
Exploration  Partners,  Ltd.,  Application 
for  Blanket  Umlted-Term  Certificate  of 
Public  Convenience  and  Necessity  and 
Limited  Partial  Abandonment 
Authorization 

November  6, 1985. 

Take  Notice  that  on  October  31, 1985, 
Union  Oil  Company  of  Califomia  and 
Union  Exploration  Partners,  Ltd. 
(hereinafter  collectively  referred  to  as 
"Union"),  1201  West  5th  Street,  Los 
Angeles.  California  90017.  filed  an 
Application,  pursuant  to  Sections  4  and 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  Regulations  thereunder, 
for  limited  partial  abandonment 
authorization  and  a  blanket  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  Union  to  conduct  a 
short-term  spot  sales  marketing 
program,  hereinafter  identified  as  the 
Union  Spot  Marketing  Program 
(UNIMART),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Approval  would  (1)  authorize  the  sale 
of  natural  gas  by  Union  for  resale  in 
interstate  commerce;  (2)  authorize  the 
sale  of  natural  gas  of  other  joint  working 
interest  owners,  which  is  produced  from 
the  same  well  and  same  reservoir  as 
Union's  gas,  for  resale  in  interstate 
commerce;  (3)  permit  limited-term 
partial  abandonment  of  certain  natural 
gas  sales;  (4)  confer  pre-granted 
abandonment  authorization  for  sales  of 
natural  gas  made  pursuant  to  the 
requested  certificate:  (5)  authorize 
transportation  of  natural  gas  by 
interstate  pipeline  companies  able  and 
willing  to  participate  in  UNIMART;  (6) 
CQfifer  pre-granted  abandonment 
auHhorization  for  the  transportation 
service  allowed  under  the  requested 
certificate;  and  (7)  waive  the  reporting 
requirements  of  55  157.24, 157.25  and 
157.30  of  the  Commission's  Regulations. 


This  authority  is  necessary  for 
implementing  a  short-term  experimental 
spot  sales  marketing  program.  Union 
will  seek  temporary  release  of  gas  from 
the  purchasers  to  whom  it  is  committed 
in  order  to  meet  market  demand  for  spot 
sales.  Releasing  purchasers  will  be 
given  relief  from  take-or-pay  liability  for 
any  volumes  of  gas  released  and  sold 
under  UNIMART. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  20, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  85-27258  Filed  11-14-85;  8:45  am) 

BIUJNG  COOE  B717-«1-M  ' 


[Doclcet  No.  CI86-51-000] 

Anadarko  Production  Co.;  Application 

November  6, 1985. 

Take  notice  that  on  November  1. 1985, 
Anadarko  Production  Company 
("Anadarko  Production"  or 
"Applicant ").  P.O.  Box  1330.  Houston, 
Texas,  77251  filed  an  Application 
requesting  that  the  Commission  issue  a 
blanket  certificate  authorizing  Anadarko 
Production  (1)  to  make  sales  for  resale 
in  interstate  commerce,  without  supply 
or  market  limitations,  of  NGA  gas  with 
an  applicable  ceiling  price  higher  than 
the  NGPA  section  109  ceiling  price  that 
is  produced  from  various  interests 
owned  by  Anadarko  Production  and 
various  interests  attributable  to  other 
owners  having  working  interests  in  the 
same  wells  as  Anadarko  Production,  to 
the  extent  that  such  co-working  interest 


owners  agree  to  same;  (2)  to  temporarily 
abandon  sales  for  resale  of  NGA  gas 
with  an  applicable  ceiling  price  higher 
than  the  NGPA  section  109  price  and 
previously  certificated  by  the 
Commission  for  sale  to  an  interstate 
pipeline,  to  the  extent  that  such  gas  is 
released  by  the  interstate  pipeline  for 
resale  in  the  spot  market  to  third  parties; 
(3)  to  abandon  (pre-granted 
abandonment)  any  sale  for  resale  in  the 
spot  market  authorized  pursuant  to  any 
blanket  certificate  issued  herein. 
Transportation  of  spot  sales  gas  will  be 
conducted  by  consenting  transporters 
pursuant  to  the  guidelines  set  forth 
under  Order  No.  438.  It  is  stated  that 
Anadarko  Production  agrees  to  comply 
with  the  conditions  expressed  in  the 
Commission's  Order  dated  October  29, 
1985  in  Tenneco  Oil  Company  et  oL. 
Docket  Nos.  085-633-000,  et  al 

Anadarko  Production  states  that 
experience  has  shown  that  spot  sales 
are  a  valuable  instrument  in  coping  with 
the  ongoing  gas  deliverability  surplus 
situation.  It  is  additionally  staled  that 
the  authorizations  applied  for  in  its 
Application  are  consistent  with  the 
Commission's  goals  as  set  forth  in  Order 
No.  436  in  Docket  No.  RM85-1-000. 
Without  such  authorizations.  Anadarko 
Production  reports  that  it  will  be 
precluded  from  effectively,  evidently 
and  fully  participating  in  the  spot 
market  beyond  November  1, 1985.  As 
such.  Applicant  requests  expedited 
review  of  its  Application. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  "Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  20, 1985.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  rerquirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicant  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Cashell. 

Acting  Secretary. 

|FR  Doc.  85-27251  Filed  11-14-85;  8:45  amj 

BILLING  COOC  C717-01-M 


(Docket  No.  CI86-53-0001 

Cheney  Energy  Corp.;  Application 

November  6. 1985. 

Take  notice  that  on  November  1, 1985. 
Cheney  Energy  Corp.  ("Cheney")  6600 
Powers  Ferry  Road,  Suite  225.  Atlanta. 
Georgia  30339,  filed  an  application 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act.  15  U.S.C.  717c,  717f, 
and  the  provision  of  18  CFR  Parts  157 
and  284,  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  Cheney  to  conduct  a  spot 
sales  marketing  program,  hereinafter 
referred  to  as  the  Cheney  Gas  Network, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Approval  would  (1)  permit 
abandonment  of  certain  committed  or 
dedicated  natural  gas  sales;  (2) 
authorize  the  sale  of  natural  gas  for 
resale  with  pregranted  abandonment  in 
interstate  commerce.  Cheney  also 
requests  the  Commission  to  declare  that, 
with  respect  to  Cheney,  the  Commission 
will  only  assert  Natural  Gas  Act 
jurisdiction  over  sales  for  resale 
hereunder  not  otherwise  exempt  from 
the  NGA. 

Under  the  Cheney  Gas  Network, 
Cheney  proposes  to  sell  on  a  spot  basis 
natural  gas  subject  to  ceiling  prices 
above  the  section  109  rate  under  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
15  U.S.C.  3301-3432.  Both  contractually 
committed  and  uncommitted  gas  will  be 
sold.  Cheney  and  participating 
producers  will  seek  any  necessary 
releases  from  existing  purchasers  in 
order  to  be  able  to  make  such  gas 
available  to  meet  market  demand  for 
spot  sales.  Arrangements  for 
transporting  the  released  gas  will  be 
made  on  a  case-by-case  basis  under 
available  transportation  programs, 
including  programs  adopted  by  the 
Commission  in  its  recent  Order  No.  436. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  20, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 


Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Riries  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.' 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  willbe 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
A  ctingSecretary. 
[FR  Doc.  85-27252  Filed  11-14-85:  8:45  am] 

BILUNG  CODE  S717-01-M 


(Docket  No.  Ci86-41-000] 

Energy  Consultants,  Inc.;  Application 
To  Amend  Certificate  of  Public 
Convenience  and  Necessity  and 
Request  for  Expedited  Action 

November  6. 1985. 

Take  notice  that  on  October  30, 1985, 
Enei^  Consultants,  Inc.  (Encon)  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations  (18  CFR 
Part  157),  requesting  that  a  certificate  of 
public  convenience  and  necessity  be 
granted  authorizing  Encon's  special 
marketing  program.  Energy  Gas 
Marketing  (EGM),  and  entailing:  (1)  The 
sale  for  resale  in  interstate  commerce  of 
certain  natural  gas;  (2)  blanket 
temporary  abandonment  and  pregranted 
permanent  abandonment  of  certain 
sales  as  described  therein  and 
transportation  of  natural  gas  by 
interstate  pipelines  participating  in  the 
program,  all  as  more  fully  described  in    ' 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  further  requests  that  its 
application  be  acted  upon  on  an 
expedited  basis  and  states  that  such 
expedited  action  is  necessary  to  prevent 
disruption  of  the  spot  market  that  the 
Commission's  recently  issued  Order  No. 
436  is  intended  to  foster. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 


November  20. 1985,  file  with  the  Federal 
Energy  Regulatory  Coltimission, 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  p.  Cashell. 
Acting  Secretary. 
(FR  Doc.  85-27253  Filed  11-14-85:  8:45  am] 

BILLING  COOE  S717-01-M 


(Docket  Nos.  ES86-6-000  et  al.] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Iowa  Southern 
Utilities  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Iowa  Southern  Utilities  Company 

[Docket  No.  ES8&-6-000] 
November  7. 1985. 

Take  notice  that  on  October  28, 1985, 
Iowa  Southern  Utilities  Company 
(Applicant),  filed  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  for  the 
issuance  of  not  more  than  $15,000,000 
aggregate  principal  amount  of  unsecured 
short  term  promissory  notes  and 
commercial  paper  notes  to  be  issued 
from  time  to  time  prior  to  January  1, 
1988. 

Comment  date:  November  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Portland  General  Electric  Company 

[Docket  No.  ER85-739-000] 

November  8, 1985. 

Take  notice  that  on  October  3, 1985. 
Portland  General  Electric  (PGE) 
Company  tendered  for  filing  a  re\jsed 
table  of  Nonfirm  Sale  for  Resale  Under 
PGE-1  for  July  of  1985.  This  filing  is 
made  to  correct  an  error  in  the  prior 
filing  and  to  include  sales  during  that 
month  to  the  State  of  California 
Department  of  Water  Resources. 
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Comment  date:  November  22, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Electric  and  Gas 
Company 

(Docket  No8.  ER85^7ia-000.  ER85-713-00a 
ER85-715-000J 

November  8, 1985. 

Take  notice  that  on  October  16, 1985. 
Public  Service  Electric  and  Gas 
Company  (Public  Service)  tendered  for 
filing  an  amendment  to  initial  rate 
schedules  for  transmission  service  to 
deliver  New  York  Power  Authority 
neighboring  state  hydroelectricity  from 
the  New  York/New  Jersey  border  to  the 
Borough  of  Park  Ridge  (Docket  No. 
ER85-710-000).  the  Borough  of  South 
River  (Docket  No.  ER85-713-000)  and 
the  Borough  of  Milltown  (Docket  No. 
ER85-715-000).  This  amendment 
provides  supplementary  information  and 
does  not  represent  any  change  to  th» 
filed  service  agreement,  or  the  rates, 
charges,  terms  and  conditions  of  service 
therein. 

Public  Service  requests  a  waiver  of 
notice  requirements  with  the  customer's 
consent  so  that  the  Rate  Schedule  can 
be  made  effective  as  of  July  1. 1985. 

Public  Service  states  that  a  copy  of 
this  filing  has  been  served  by  mail  upon 
customer. 

Comment  date:  November  21, 1985,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc.  85-27289  Filed  11-14-85;  8:45  am] 
MLLiNO  COOE  trir-oi^ 


[Docket  No.  CI86-43-000] 

The  Louisiana  Land  and  Exploration 
Co.  and  Louisiana  Land  Offshore 
Exploration  Co^  Inc.;  Application 

Issued:  November  8, 1985. 

Take  notice  that  on  October  31. 1985. 
The  Louisiana  Land  and  Exploration 
Company  and  Louisiana  Land  Offshore 
Exploration  Company.  Inc..  filed  a  Joint 
Application  for  Limited-Term  Partial 
Abandonment  Authorization  and  for 
Blanket  Limited-Term  Certificate 
Authorization  for  Sales  and 
Transportation.  The  authority  sought 
therein  would  grant  limited-term 
abandonment  of  sales  of  gas  released  by 
purchasing  pipelines  and  would  approve 
a  new  sale  of  that  and  other  committed 
or  dedicated  gas  with  pregranted 
abandonment,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  In  addition,  the 
proposed  authorization  would  grant  a 
limited-term  certificate  with  pregranted 
abandonment  to  cover  transportation  of 
gas  sold  under  authorizations  therein 
and  to  cover  transportation  of  gas  which 
has  been  removed  from  Commission 
jurisdiction  by  reason  of  NGPA  section 
601(a). 

These  authorizations  are  being 
requested  to  enable  LL&E  and  LLOXY  to 
maximize  their  efforts  to  sell  gas  to 
existing  and  new  markets.  Eligibility  for 
these  authorizations  is  limited  to  gas 
priced  in  excess  of  the  prevailing  ceiling 
price  under  NGPA  section  109. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  motions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  protest 
with  reference  to  said  application 
should  on  or  before  November  20, 1985. 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  AH 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  LL&E  and  LLOXY  are 


otherwise  advised,  it  will  be 

unnecessary  for  LL&E  and  LLOXY  to 

appear  or  to  be  represented  at  the 

hearing. 

Lois  D.  CaibeU. 

Acting  Secretary. 

[PR  Doc.  8&-27254  Filed  11-14-85;  8:45  am] 

BUUNO  CODC  8717-01-H 

[Docket  No.  C186-42-000] 

PNG  Energy  Co.;  Application  To 
Amend  Certificate  of  Put>lic 
Convenience  and  Necessity  and 
Request  for  Expedtted  Action 

November  6, 1985. 

Take  notice  that  on  October  30, 1985. 
PNG  Energy  Company  (PNG)  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations  (18  CFR 
Part  157),  requesting  that  a  certificate  of 
public  convenience  and  necessity  be 
granted  authorizing  PNG's  special 
marketing  program.  PING,  and  entailing: 
(1)  The  sale  for  resale  in  iterstate 
commerce  of  certain  natural  gas;  (2) 
blanket  temporary  abandonment  and 
pregranted  permanent  abandonment  of 
certain  sales  as  described  therein  and 
transportation  of  natural  gas  by 
interstate  pipelines  participating  in  the 
program,  all  as  more  fully  described  in 
the  apphcation  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  further  requests  that  its 
application  be  acted  upon  on  an 
expedited  basis  and  states  that  such 
expedited  action  is  necessary  to  prevent 
disruption  of  the  spot  market  that  the 
Commission's  recently  issued  Order  No. 
436  is  intended  to  foster. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  20, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
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to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  O.  CaeheU. 
Acting  Secretary. 
|FR  Doc.  85-27255  Filed  11-14-85:  8:45  am) 

BiUJNG  COOC  C717-«1-« 


I  Docket  Nos.  CW6-54-000  and  Cie6-57- 
0001 

Pennzoil  Producing  Co.  and  Pennzoil 
Gas  Marketing  Co.;  Application 

November  8, 1985. 

Take  notioe  that  on  November  1, 1985, 
Pennzoil  Preducing  Company  and 
Pennzoil  Gas  Marketing  Company,  P.O. 
Box  2967,  Houston,  Texas  77252-2967, 
filed  pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act,  15  U.S.C.  717c  and 
7l7f,  and  the  Commission '.ST£gulation£ 
thereunder.  18  CTO  Parts  154  and  157;  jd 
§§  2.76.  2.77(a),  2.77(b),  375.307  4 
27a202,  Applications  of  Pennzoil 
Producing  Company  for  Partial,  Limited- 
Term,  Blanket  Abandonment 
Authorization  in  Docket  No.  CI86-57- 
000  and  in  Docket  No.  CI86-54-000  for  a 
Limited-Term,  Blanket  Certificale  of 
Public  Convenience  and  Necessity 
Authorizing  Salfis  of  Natural  Gas  in 
Interstate  Commerce  for  Resale  with 
Blanket.  Pre-Granted  Abandonment 
Authorization,  and  for  a  Limited-Term, 
Blanket  Certificate  of  Public 
Convenience  and  Necessity  Authorizing 
the  Transportation  of  Natural  Gas  in 
Interstate  Commerce  with  Blanket,  Pre- 
GraTTted  Abandonment  Authorization, 
and  an  Application  i)f  Pennzoil  Gas 
Mar^ceting  Company  for  Blanket 
Certifica+e  of  Public  Coirvenience  and 
Necessity  Airthorizing  Sales  of  Natural 
Gas  in  hiterstate  Commerce  for  Resale 
with  Blanket,  Pre-Granted 
AbandoTunerrt  Authorization,  and  for  a 
Limited-Term  Blanket  Certificate  of 
Public  Convenience  and  Necessity 
Authorizing  the  Transportation  of 
Natural  Gas  in  Interstate  Commerce 
with  Blanket,  Pre-Granted 
Abandonment  Authorization,  all  as 
more  fully  set  forth  in  the  Applications 
on  file  with  the  Federal  Energy 
Regulatory  Commission  and  open  to 
pubhc  inspection. 

Approval  would  authorize  Pennzoil 
Prodocing  Company  to  make  sales  of 
natural  gas  temporarily  released  from 
contract  by  United  Gas  Pipe  Line 
Company.  AH  released  gas  will  be 
subject  to  liie  provisions  of  the  Natural 
Gas  Act,  15  U.S.C.  717  et  seq..  and  will 
qu-ilify  under  the  maximum  lawful 


wellhead  pricing  provisions  of  the 
Natural  Gas  Policy  Act.  Jd.  sections  3301 
et  seq.  Pennzoil  Producing  Company  has 
received  a  partial,  limited^term  release 
from  United  Gas  Pipe  Line  Company 
and  will  relieve  United  Gas  Pipe  Line 
Company  from  take-or-pay  obligations 
for  volumes  of  gas  released  and -sold. 
United  Gas  Pipe  Line  Company  will 
retain  a  pecall  on  the  nalural  gas  when  ft 
is  needed  for  the  mafi'ket  demands  of 
United  Gas  Pipe  Line  Company. 
Approval  would  also  authorize 
■  Pennzofl  Gas  Marketing  Company  to 
make  sales  of  natiiral  gas  in  interstate 
commerce  for  resale  and  arrange 
transportation  for  deliveries  of  such 
sales.  Pennzoil  Gas  Marketing  Company 
proposes  to  be  a  reseller  of  natural  gas 
governed  by  18CFR  270.202. 

The  partial  limited-term  blanket 
abandonment  and  limited-term  blanket 
cerlificate  for  sales  with  pregianled 
abandomnent  requested  by  Pennzoil  is 
for  NGA  gas  including  NGPA  sections 
104. 106(a')  and  109  ^as  and  is  proposed 
to  be  for  an  unlimited  term. 

The  circumstances  {N^sented  m  the 
appticatioin  Mppe&t  1o  meel  the  criteria 
for  consideration  on  an  expedited  basis, 
pursuant  to  i  2.7.7  of  Jhe  Commission's 
rules  as  promulgated  by  Order  No.  436. 
issued  Ootfiber  9, 1985.  id  Docket  No. 
RM85-1-00Q.  all  «s  more  fully  described 
in  the  applications  which  are  on  file 
with  the  CommifisiQD  and  open  to  public 
inspection. 

in  accoisdanoe  with  the  ptrovisions  of 
§  2.77  of  the 'Commission's  rules,  we 
shall  ppovkie  !ior,a  notice  period  not  to 
exoeed  15  days.  Accordin^y,  any  person 
desiring  Id  be  heard  or  to  make  any 
protests  iivi&  Deference  lo  said 
applications  should  on  >ar  before 
November  21, 1985,  file  -with  the  iFederal 
Energy  Regdlatory  Commission. 
Washington,  DC  20426,  a  pctitiou  to 
intervene  ^or  a  protest  in  acnordance 
with  the  requiremerrtB  of  fhe 
Commission's  Jlules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appsropriate  action  lo  be  taken  but  will 
not  serve  to  make  the  protestants 
partws  to  Ihe  piroceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

L«is  D.  Cashell, 

Acting  Secretary. 

|FR  Doc.  85-27236  Filed  11-14-85;  8:45  am] 

BIUJNG  COOE  6717-01-M 


i  Docket  No.  a86-33-0001 

Sun  Exploration  and  Production  Co.; 
Applicatioa  for  Blanket  Certificate  of 
Public  Convenience  and  Necessity  and 
Approving  Abandonment  and  Pre- 
Granted  Abandonment 

November  6, 1985. 

Take  notice  that  on  October  29, 1985. 
Sun  Exploration  and  Production 
Company  (Sun)  of  P.O.  Box  2880,  Dallas. 
Texas  75221-2880.  pursuant  to  sections  4 
and  7  of  the  Natural  Gas  Act '(NGA).  15 
U.S.C.  717c  and  717f  and  the  provisions 
of  18  CFR  Parts  154  and  157.  bereby 
requests  that  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issue  a  blanket  certificate  of  public 
convenience  and  necesssity  authorizing 
Sun  and  its  joint  interest  owners  to 
continue  to  make  sales  pursuant  to 
Sun's  existing  special  marketmg 
program  entitled  SUNSPOT  which 
expwed  on  October  31, 1985.  The  new 
certificate  worild  (1)  airthorize  the  sale 
of  natural  gas  by  Sun  and  its  joint 
interest  owners  where  applicable  for 
resale  in  interstate  commerce;  (2)  permit 
temporary  abandomnent  of  natural  gas 
sales  where  necessary;  (3)  peroiif 
abandonment  of  such  sales  pursuant  to 
pre-igranted  abandonment  authority,  and 
(4)  authorize  interstate  pipelines, 
intrastate  pipelines  and  local 
distribution  companies  (LDCs)  to 
transport  and  deliver  gas  supplies  sold 
by  Sun  and  its  joint  interest  owners 
where  applicable,  and  abandon 
pursuant  to  pre-granled  abandonment 
authority,  these  transportation  services, 
all  as  more  fully  described  m  the 
application  which  is  on  file  with  the 
Commission  and  open  for  pubhc 
inspection. 

It  appears  reasonable  and  consistent 
with  the  pubibc  snterest  in  this  case  to 
presK:ribe  a  period  shorter  than  normal 
for  the  filing  of  protesits  and  pietitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  20, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
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to  intervene  in  accordance  with  the 
Commissions's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  O.  Cashell, 
Acting  Secretary. 
|FR  Doc.  85-27257  Filed  11-14-85;  8:45  ami 

BILUNQ  COOE  6717-01-M 


[Docket  Nos.  CP84-612-001  et  aL] 

Natural  Gas  Certificate  Filings; 
Algonquin  Gas  Transmission  Co.  at  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission 

1.  Algonquin  Gas  Transmissioo  . 
Company 

[Docket  No.  CP84-612-001) 
November  7, 1985. 

Take  notice  that  on  October  15. 1985. 
Algonquin  Gas  Transmission  Company 
(Petitioner),  1284  Soldiers  Field  Road, 
Boston,  Massachusetts  02135,  filed  in 
Docket  No.  CP84-612-001  a  petition  to 
amend  the  Commission's  order  of 
December  19, 1984.  in  Docket  No.  CP84- 
612-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize 
Petitioner  to  firm  up  a  portion  of  its 
previously  authorized  long-term  storage 
service  and  to  render  a  firm  long-term 
storage  transportation  service,  both 
pursuant  to  its  Rate  Schedule  SS-III,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  tfie 
Commission  and  open  to  public 
inspection. 

Petitioner  states  that  the  services 
would  be  pursuant  to  previously 
approved  Rate  Schedule  SS-III  which  is 
proposed  to  be  revised  to  allow  these 
firm  services  to  be  rendered.  It  is 
explained  that  Rate  Schedule  SS-III 
services  would  be  offered  in  conjunction 
with  a  firm  up  of  a  storage  and 
redehvery  arrangement  with  Texas 
Eastern  Transmission  Corporation 
(TETCO)  which  TETCO  is  making 
available  pursuant  to  arrangements  with 
Consolidated  Gas  Transmission 
Corporaiton  (Consolidated).  Petitioner 
states  that  TETCO  has  filed  an 
application  in  Docket  No.  CP85-803-000 
for  authorization  to  render  the  service 
and  that  Consolidated  has  been  granted 
authority  by  the  Commission  in  Docket 
No.  CP84-306-000  for  its  service  to 
TETCO.  Petitioner  notes  that  the 
underlying  Rate  Schedule  SS-III  service 
was  previously  approved  by  the 
Commission  and  that  the  subject 
proposal  is  to  firm  up  deliveries  of 
authorized  storage  service  and  to  add  a 


related  new  storage  transportation 
service. 

Petitioner  proposes  to  firm  up  SS-III 
service  for  four  customers  in  the 
amounts  shown  below: 


_     Demand  Handunq  Quantity 

MMon 
Btupar 

SS-m  Firm  Up  Customer 

Bnsto<  and  Warren  Qa*  Co 

185 

972 

38 

Co»ooial  Gas  Co .    _      _ 

The  Pequot  Gas  Co _         _.  „ 

Soutti  Gmintv  Gail  Co 

78 

Tow 

1^73 

The  firm  deliveries  would  commence 
November  1, 1986,  and  service  would 
extend  to  March  31,  2006.  The  proposed 
storage  transportation  service  in  the 
amount  of  $74  million  Btu  of  natural  gas 
per  day  is  for  Central  Hudson  Gas  and 
Electric  Corporation,  a  storage  service 
customer  of  TETCO. 

It  is  explained  that  owing  to  the  small 
quantities  of  storage  gas  to  be  firmed  up, 
no  new  facilities  are  required  to  handle 
the  volumes  which  would  be  delivered 
pursuant  to  the  proposed  storage 
service.  Applicant  requests  that  the 
Commission  reaffirm  the  earlier 
approval  of  authority  to  flow  through 
charges  and  service  conditions  for  the 
underlying  service  from  TETCO. 

Comment  date:  November  27, 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Florida  Gas  Transmission  Company 

[Docket  No.  CP86-38-000] 
November  7, 1985. 

Take  notice  that  on  October  15. 1985, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston,  Texas 
77001,  filed  in  Docket  No.  CP86-38-000 
an  application,  as  supplemented 
October  18, 1985.  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  the 
transportation  of  natural  gas  for  Texas 
Gas  Transmission  Corporation  (Texas 
Gas),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  states  that  on  April  14, 1977.  in 
Docket  No.  CP83-77-000,  it  was 
authorized  to  transport  up  to  250  million 
Btu  equivalent  of  natural  gas  per  day 
which  FGT  received  for  Texas  Gas  from 
Energy  Reserves  Group,  Inc.  (Energy 
Reserves),  at  an  existing  interconnection 
between  FGT  and  Energy  Reserves  in 
Matagorda  County,  Texas.  Such  gas  was 
transported  and  dehvered  to  Texas  Gas 
at  an  existing  interconnection  between 
FGT  and  Texas  Gas  in  Acadia  Parish, 


Louisiana,  it  is  stated.  FGT  states  that 
Texas  Gas  informed  it  that  Energy 
Reserves  has  discontinued  the  sale  of 
payback  gas  to  Texas  Gas  at  the  North 
Markham  Field  in  Matagorda  County, 
Texas;  and,  therefore,  Texas  Gas  no 
longer  requires  the  transportation 
provided  by  FGT.  No  facilities  would  be 
abandoned,  it  is  stated. 

Comment  date:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Great  Lakes  Gas  Transmission 
Company 

[Dockel  No.  CP8ft-25-«)0) 
November  7, 1985. 

Take  notice  that  on  October  10, 1985, 
Great  Lakes  Ga6  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building,  Detroit,  Michigan  48226,  filed 
in  Docket  No.  CP88-25-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Great  Lakes  to  transport 
natural  gas  for  TransCanada  Pipelines 
Limited  (TransCanada)  from  Emerson, 
Manitoba,  to  a  new  delivery  point  of 
Belle  River  Mills,  Michigan,  alios  more 
fully  set  for  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspectors. 

Great  Lakes  requests  the  Commission 
to  authorize  an  additional  delivery  point 
for  the  gas  transported.  It  is  explained 
that  the  new  delivery  point  would  be 
located  at  an  existing  point  of 
interconnection  between  the  facilities  of 
Great  Lakes  and  Michigan  Consolidated 
Gas  Company  (Mich  Con)  located  at 
Belle  River  Mills,  Michigan  (Belle  River 
Mills  delivery  point).  It  is  asserted  that 
there  is  no  change  in  contract  quantity 
under  the  proposed  arrangement  and 
that  it  is  anticipated  that  up  to  13,000 
Mcf  per  day  would  be  delivered  to  Mich 
Con  under  this  arrangement. 

Great  Lakes  states  that  Mich  Con 
receives  natural  gas  commingled  with 
ethane  in  its  system  from  Shell  Western 
E&P  Inc.,  which  ethane  is  causing 
operating  difficulties  for  Mich  Con.  It  is 
stated  that  under  the  proposed 
arrangement,  Mich  Con  would  cause 
volumes  of  ethane  to  be  exported  in  a 
quantity  equivalent  to  the  Btu  content  of 
the  natural  gas  that  would  be  delivered 
to  it  at  the  Belle  River  Mills  delivery 
point.  Great  Lakes  submits  that  the 
ethane  would  be  utilized  by  Esso 
Chemical  Canada,  a  Division  of  Imperial 
Oil,  Limited,  which  would  provide 
natural  gas  to  Mich  Con  in  exchange  for 
the  ethane,  which  gas  would  be 
transported  and  delivered  to  the  Belle 
River  Mills  delivery  point  by  Great 
Lakes,  at  the  request  of  TransCanada, 
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under  Great  Lakes*  existing  Rate 
Schedule  T-4  included  in  Great  Lakes' 
FERC  Gas  Tariff.  Original  Volume  No.  2. 
Mich  Con  has  requested  that  this  service 
be  implemented  immediately  to  reduce 
opereting  problems  on  its  system. 

Comment  date:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation 

(Docket  No.  CP86-*4-000j 
November  7, 1985. 

Take  notice  that  on  October  16, 1985. 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star),  301 
South  Harwood  Street.  Dallas,  Texas 
75201  filed  in  Docket  No.  CP86-44-O00  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  taps  and  appurtenant  facilities 
under  the  authorization  of  its  blanket 
certiHcates  of  public  convenience  and 
necessity  issued  in  Docket  Nos.  CP83- 
59-000.  CP83-59-001.  and  CP83-59-002 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pul)Iic  inspection. 

Lone  Star  proposes  to  sell 
approximately  100  Mcf  of  natural  gas  on 
an  annual  basis  to  each  of  the  following 
residential  customers: 


Customer 

LocMon 

Una 

MctwyR  MtaMon... 
Doft*  Parn*.       

Frank  MAngMd 

Bn«n  County.  OtUahoma 

McCwiwi  Coumy.  Oklaho- 
ma. 
Biyan  County.  Okiatama..-. 

E5-4 

E32-2-1 

E5 

Xone  Star  proposes  to  sell 
approximately  51,840  Mcf  of  natural  gas 
on  an  annual  basis  to  the  following 
commercial  customer 


Custonwr 

Location 

Una 

Urmen^  Parlt___.... 

Biyan  Cowity.  Oklahoma 

E32A 

Lone  Star  states  that  sales  to  each  of 
these  customers  will  be  made  at  the 
appropriate  rate  as  provided  by  state 
authorities.  The  proposal  is  not  expected 
to  significantly  impact  Lone  Star's  peak 
day  and  annual  system  operations. 

Comment  date:  December  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northwest  Central  Pipeline 
Corporation 

[Docket  No.  CP86-47-O00J 
November  7, 1985. 

Take  notice  that  on  October  17, 1985, 
Northwest  Central  Pipeline  Corporation 


(Northwest).  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP86-47-000  a  request  pursuant  to 
§  157.205  of  the  Conunission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  to 
provide  natural  gas  service  for  Electron 
Corporation's  (Electron)  foundry  in  Kay 
County,  Oklahoma,  under  the  certificate 
issued  in  Docket  No.  CP82-479-O00  and 
CP82-479-001  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  install 
measuring,  regulating  and  appurtenant 
facilities  on  its  20-inch  line  in  Kay 
County  to  permit  the  direct  sale  of  up  to 
200  Mcf  of  natural  gas  per  day  for  use  as 
heating  and  combustion  fuel  in 
Electron's  foimdry.  It  is  projected  that 
the  annual  volumes  to  be  delivered 
through  this  tap  would  be  19,822  Mcf  the 
first  year,  21,411  Mcf  the  second  year 
and  23.000  Mof  the  thh-d  year. 

The  cost  of  the  proposed  facilities  is 
estimated  to  be  $29,695.  and  it  is  stated 
that  this  cost  would  be  financed  from 
treasury  cash.  It  is  asserted  that  these 
deliveries  would  not  have  any 
detrimental  effect  on  Northwest's 
existing  customers. 

Comment  date:  December  23. 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  thifl  notice. 

6.  Pacific  Interstate  Offshore  Company 

[Docket  No.  CP86-21-O00] 
November  7. 1985. 

Take  notice  that  on  October  9, 1985, 
Pacific  Interstate  Offshore  Company 
(PIOC),  720  West  Eighth  Street,  Los 
Angeles,  California  90017.  filed  in 
Docket  No.  CP86-21-000  an  appHcation 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  continued  service  to  Southern 
California  Gas  Company  (SoCalGasO  in 
lieu  of  Pacific  Lighting  Gas  Supply 
Company  (PLCS),  all  as  more  fully  set 
forth  in  the  appbcation  which  is  on  file 
with  the  Conmiission  and  open  to  pubUc 
inspection. 

It  is  stated  that  PIOC  has  been 
informed  by  its  sole  customer,  J>LCS, 
that  PLGS  would  be  merged  into 
SoCalGas  on  or  about  January  1, 1986.  It 
is  further  stated  that  PLGS  would 
become  a  part  of  SoCalGas  and  that  its 
gas  requirements  would  be  transferred 
to  SoCalGas.  It  is  indicated  that  PIOC, 
PLGS  and  SoCalGas  are  all  aubaidiaries 
of  Pacific  Lighting  Corporation. 

Comment  Date:  November  27. 1985.  in 
accordance  with.  Standard  Paragraph  F 
dt  the  end  of  this  notice. 


7.  South  Georgia  Natural  Gas  Company 

[Docket  No.  CP86-48-000J 
November  7, 1985. 

■    Take  notice  that  on  October  17, 1985. 
South  Georgia  Natural  Gas  Company 
(South  Georgia),  Post  Office  Box  1279, 
Thomasville,  Georgia  31792-1279.  filed 
in  Docket  No.  CP86-48-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  abandon 
certain  facilities  and  to  construct  and 
operate  certain  replacement  facilities  in 
order  to  increase  the  contract  delivery 
pressure  at  a  delivery  point  to  an 
existing  customer  to  enable  South 
Georgia  to  continue  to  provide  reliable 
service  to  the  customer,  under  the 
authorization  issued  in  Docket  No. 
CP82-548-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

South  Georgia  states  that  Atlanta  Gas 
Light  Company  (Atlanta)  provides 
natural  gas  service  to  the  City  of 
Valdosta,  Georgia,  and  the  surrounding 
area,  by  purchases  it  makes  from  South 
Georgia  at  the  three  Valdosta.  Georgia, 
delivery  points  in  the  currently  effective 
service  agreement  between  South 
Geoi^ia  and  Atlanta  dated  November  1, 
1973.  South  Georgia  proposes  to 
abandon  certain  measurement  facilities 
in  South  Georgia's  Valdosta,  Georgia. 
No.  3  meter  station  and  construct 
replacement  facilities  to  enable  South 
Georgia  to  increase  the  existing  contract 
delivery  pressure  at  Atlanta's  request 
and  expense.  South  Georgia  states  that 
Atlanta  has  informed  South  Georgia  that 
the  increase  in  pressure  would  improve 
Atlanta's  ability  to  maintain  pressure  on 
its  distribution  system,  thereby 
enhancing  the  reliability  <Jf  service  to  its 
customers  in  or  near  the  Valdosta, 
Georgia,  area. 

South  Georgia  states  that  there  would 
be  no  increase  in  the  maximum  delivery 
obligation  quantity  for  the  Valdosta, 
Georgia.  No.  3  delivery  point  associated 
with  the  proposed  replacement.  South 
Georgia  further  states  that  the  total 
volurhes  to  be  dehvered  to  Atlanta  after 
completion  of  the  replacement  activities 
would  not  exceed  the  total  volumes 
authorized  prior  to  the  replacement 
activities  and  that  the  proposed 
replacement  is  not  prohibited  by  an 
existing  tariff  of  South  Georgia.  South 
Georgia  also  states  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
proposed  by  the  replacement  without 
detriment  or  disadvantage  to  South 
Georgia's  other  customers. 
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Comment  date:  December  23, 1985,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Southern  Natural  Gas  Company 

IDocket  No.  CP86-57-O0OJ 
November  7, 1985. 

Take  notice  that  on  October  21, 1985, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202,  filed  in  Docket  No. 
CP86-57-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  gas  for 
Southeast  Alabama  Gas  District 
(Southeast  Alabama)  and  Alabama  Gas 
Corporation  (Alabama  Gas),  collectively 
referred  to  as  shippers,  acting  as  agents 
for  Harbison- Walker  Refractories, 
Division  of  Dresser  Industries,  Inc. 
(Harbison-Walker),  under  its  certificate 
issued  in  Docket  No.  CP82-406-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  indicates  that  this  filing  was 
made  so  that  the  services  described 
therein  might  be  performed  under  the 
"grandfather  provisions"  of 
§  284.223(g)(2)  of  the  Commission's 
Regulations  (18  CFR  284.223(a)(2)) 
promulgated  by  the  Commission's  Order 
No.  436  in  Docket  No.  RM85-1-000.  It  is 
indicated  that  Southern  made  this  filing 
■  in  order  to  prevent  or  minimize  any 
interruption  of  the  transportation 
services  hereinafter  described  that  were 
initiated  under  §  157.209(e)  (18  CFR 
157.209(e))  of  the  Commission's 
Regulations  in  the  event  Southern  elects 
to  participate  in  the  self-implementing 
transportation  program  authorized 
under  the  Commission's  Order  No.  436 
or  to  continue  the  transportation 
services  pursuant  to  the  "grandfather 
provisions"  of  said  order.  Southern  also 
states  that  it  made  this  filing  on  the 
understanding  that  it  would  not 
prejudice  in  any  maimer  Southern's  right 
to  elect  to  participate,  or  not  participate, 
in  said  self-implementing  transportation 
program  or  to  continue  to  provide 
transportation  services  after  November 
1, 1985,  under  the  "grandfather 
provisions"  of  Order  No.  436. 

Southern  states  that  Harbison- Walker 
has  entered  into  a  gas  sales  contract 
with  TXO  Production  Corporation 
(TXO),  dated  August  2, 1985,  to  acquire 
natural  gas.  Southern  also  states  that  in 
order  to  effectuate  delivery  of  the  gas 
purchased,  Harbison-Walker  entered 
into  agreements  with  shippers  dated 
August  12, 1985,  and  August  2, 1985, 
wherein  shippers  agreed  to  transport 


through  their  facilities  the  gas  purchased 
by  Harbison- Walker  to  its  plants  in 
Bahama  and  to  act  as  agent  for 
Harbison- Walker  in  arranging 
transportation  by  Southern.  It  is 
indicated  that  Southeast  Alabama  and 
Alabama  Gas  have,  therefore,  acting  as 
agents  for  Harbison- Walker,  entered 
into  service  agreements-industrial 
service  transportation  with  Southern 
dated  August  8, 1985,  and  August  9, 
1985,  respectively.  Southern  states  that 
the  agreements  provide  that  shippers 
would  cause  TXO  to  deliver  up  to  5,329 
million  Btu  of  gas  per  day  to  Southern 
for  Harbison-Walker's  account  at 
various  points  of  dehvery  in  Louisiana. 
It  is  stated  that  Southern  would  deliver 
the  gas  to  Southeast  Alabama  and 
Alabama  Gas  for  Harbison-Walker's 
account  less  3.25  percent  for  compressor 
fuel  and  line  loss  on  an  interruptible 
basis  at  existing  redelivery  points  in  Lee 
and  Jefferson  Counties,  Alabama, 
respectively.  Southeast  Alabama  and 
Alabama  Gas  would  then  transport  and 
redeliver  the  volumes  to  Harbison- 
Walker  at  its  plants  in  Eufaula. 
Alabama,  and  Fairfield  and  Bessemer, 
Alabama,  respectively.  It  is  stated  that 
Harbison-Walker  would  use  the  gas  for 
industrial,  non-boiler  fuel  uses,  and 
space  heating. 

Southern  indicates  it  would  charge 
shippers  according  to  its  current 
effective  Rate  Schedule  T-IS  which  was 
approved  by  order  of  the  Commission 
dated  July  9, 1985,  in  Docket  No.  CP84- 
342-000.  It  is  explained  that  the  rate 
schedule  provides  for  rates  of  41.15 
cents  per  million  Btu  if  Southern's 
volumes  transported  to  shippers  under 
Rate  Schedule  T-IS,  when  added  to 
volumes  delivered  under  Rate  Schedule 
OCD,  do  not  exceed  shippers'  daily 
contract  demand  and  66.15  cents  per 
million  Btu  if  those  volumes  do  not 
exceed  shippers'  daily  contract  demand. 
Southern  indicates  it  would  also  charge 
the  Gas  Research  Institute  surcharge  of 
1.25  cents  per  Mcf.  Southern  seeks 
authorization  to  transport  natural  gas 
for  shippers  as  agent  for  Harbison- 
Walker  and  for  a  period  ending  the 
earlier  of  (i)  July  31, 1986;  (ii)  termination 
of  authorization  as  provided  by  Subpart 
G  of  Part  284  of  the  Commission's 
Regulations  as  promulgated  by  Order 
No.  436  in  Docket  No.  RM85-1-000;  or 
(iii)  termination  of  the  agreement  by 
either  party.  Southern  states  that  it 
would  not  construct  any  facilities  to 
provide  for  this  service. 

Southern  also  requests  flexible 
authority  to  add  or  delete  sources  of 
supply  and/or  delivery  or  redelivery 
points  in  order  to  provide  service  on 
behalf  of  the  shippers  as  agent  for 


Harbison-Walker.  The  additional 
transportation  service  would  be  to  the 
same  end-user  location  and  within  the 
peak  day,  average  day  and  aimual 
transportation  volumes  as  stated  in  the 
application,  and  any  additional 
redehvery  points  would  be  existing 
points  of  interconnection  between 
Southern  and  the  shippers.  Southern 
would  file  a  report  providing  certain 
information  with  regard  to  the  addition 
or  deletion  of  any  gas  suppliers  and/or 
delivery  or  redelivery  points. 

Southern  estimates  Harbison- 
Walker's  peak  day,  average  day  and 
annual  transportation  volumes  at  5,329 
million  Btu,  2.870  million  Btu  and 
1,073,580  million  Btu.  respectively. 

Comment  date:  December  23, 1985,  in 
accordance  with  Standard  Pargaraph  G 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Hpeline  Company, 
Division  of  Tenneco  Inc. 

(Docket  No.  CP86-^9-000] 
November  7, 1985. 

Take  notice  that  on  October  21, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-5»-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Applicant  to  establish  a  new 
delivery  point  for  its  customer,  Elizabeth 
Natural  Gas  Company  (Elizabeth),  and 
for  the  reassignment  of  gas  volumes 
between  delivery  points,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  pursuant  to  an 
agreement  between  Applicant  and 
Elizabeth,  dated  October  1, 1985, 
Elizabeth  requests  and  Applicant  agrees 
to  estabUsh  under  Applicant's  Rate 
Schedule  GS-1  a  new  delivery  point  to 
be  constructed  by  Applicant  at  Mile 
Post  825-1 -t-1.91  on  its  pipeline  system 
one  mile  east  of  the  Department  of 
Justice's  Alien  Detention  Center  located 
near  Oakdale,  Allen  Parish,  Louisiana. 
Applicant  states  that  the  cost  to 
construct  the  facilities  necessary  to 
perform  the  new  delivery  service  to 
Elizabeth  is  estimated  at  $39,600.  It  is 
further  stated  that  the  cost  of  the 
facilities  would  be  reimbursed  to 
Applicant  by  Elizabeth. 

Applicant  states  that  the  new  delivery 
point  and  reassignment  of  volumes 
would  not  increase  or  decrease  the  sum 
total  of  the  daily  and/or  aimual  volumes 
Elizabeth  is  entitled  to  purchase  from 
Applicant  under  the  gas  sales  contract 
for  GS-1  service.  Applicant  avers  that 
the  reassignment  would  have  no  impact 


472fi6  Federal  Register  /  Vol.  sq  No.  221  /  Fritiay.  November  15.  1985  /  NoUces 


on  Applicant's  peak  day  and/or  annual 
deliveries  to  Elizabeth. 

Comment  ilate:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP86-67-00Q] 
November  8, 1985. 

Take  notice  that  on  October  24. 1985, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro,  Kentucky  42302.  filed  in 
Docket  No.  CP86-67-000  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  (NGA)  for  a  blanket 
certificate  of  public  convenience  and 
necessity  and  abandonment 
authorization  authorizing  (1)  sales  for 
resale  in  interstate  commerce  by  Texas 
Gas's  producer-supphers  (and  their 
agents)  of  supplies  of  natural  gas 
released  by  Texas  Gas  to  such 
producer-suppliers  pursuant  to  the 
authority  applied  for  herein:  (2)  partial 
abandonment  and  pre-granted 
abandonment  of  certain  sales  described 
herein;  (3)  transportation,  where  and  if 
necessary,  under  section  7(c)  of  the 
NGA  for  Texas  Gas  and  other  interstate 
pipelines:  (4]  pre-granted  abandonment 
of  such  transportation  service;  and  (5) 
transportation  by  intrastate  pipelines, 
local  distribution  companies,  £Uid 
Hinshaw  pipelines,  all  as  mare  fully  set 
forth  in  tbe  application -which  is  on  file 
with  the  Commission  and  op)en  to  public 
inspection. 

Texas  Gas  requests  the  authority  to 
TekmBe  to  its  producer-suppliers  gas 
which  is  (i)  committed  or  dedicated  to 
interstate  commerce  within  the  meaning 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA),  (ii)  subject  to  a  maximum 
lawful  price  equal  to  or  exceeding  the 
NGPA  Section  109  maximum  lawful 
price,  and  (iii)  in  excess  of  Texas  Gas's 
system  supply  requirements. 

Texas  Gas  states  that  it  is  cognizant 
of  the  fact  that  previous  apphcations  for 
authority  similar  to  that  requested 
herein  have  restricted  the  available 
supply  of  gas  to  that  which  is  subject  to 
a  maximum  lawful  price  in  excess  of  the 
section  109  price.  It  is  stated  that  the 
authority  requested  herein,  however 
would  be  needed  and  justified  lor  two 
primary  reasons. 

First,  Texas  £as  indicates  that  if  the 
pool  of  gas  supplies  eligible  to  be  sold 
pursuant  to  this  certificate  would  be 
limited  so  as  to  exclude  gas  which  is 
subject  to  a  maximum  lawful  price  equal 
to  the  NGPA  Section  109  price,  a 
substantial  percentage  of  the  gas 
supplies  presently  shut-in  on  the  Texas 


Gas  system  would  not  be  available  for 
sale  on  the  spot  market. 

Second,  Texas  Gas  states  that  the 
maximum  lawful  price  under  section  109 
of  the  NGPA  presently  exceeds  the 
current  market  price  for  gas  sold  in  the 
spot  market  and  that  gas  prices  on  the 
spot  market  have  steadily  decreased 
during  the  last  year.  It  is  indicated  that 
the  Natural  Gas  Clearinghouse  reported 
average  spot  prices  from  March  1985  of 
$2.79  per  million  Btu.  declining  to  $2.68 
in  April.  $2^  in  June,  and  $2.25  in 
September.  Similarly.  Tenngasco 
Exchange  Coiporation's  posted  prices  at 
Vinton,  Louisiana,  and  Tivoli.  Texas, 
had  fallen  from  $2.74  and  $2.68  per 
million  Btu,  respectively,  in  March  1985, 
to  $2.17  per  million  Btu  at  both  delivery 
points  in  September  1985,  it  is  stated. 
Moreover,  effective  October  1, 1985. 
Texas  Gas  states,  it  reduced  the  price  it 
would  pay  producers  lor  gas  under 
contracts  containing  market-out 
provisions  to  $2.25  per  million  Btu.  It  is 
stated  that  the  maximum  lawful  price 
under  section  109  of  the  NGPA. 
however,  continues  to  rise,  equaling 
approximartely  $2.51  per  million  Btu  for 
the  months  of  September  and  October 
1985.  In  view  of  the  relationship 
between  market'clearing  prices  and  the 
maximum  lawful  price  provided  for 
under  Section  109  of  the  NGPA. 
therefore,  the  exclusion  of  such  supplies 
from  the  scope  of  the  certificate  would 
not  be  justified,  it  is  stated.  Moreover, 
Texas  Gas  indicates  that  in  Order  No. 
436  the  Commission  indicated  a 
willingness  to  consider  favorably 
applica^ons  seeking  partial 
abandonment  authorization  and  sales 
appHications  of  the  kind  made  the 
subject  of  this  certificate  with  respect  to 
both  high-cost  and  low-cost  gas 
supplies. 

Texas  Gas  states  that  all  gas  released 
and  sold  pursuant  to  this  certificate 
would  be  deemed  tafken  and  paid  for  by 
Texas  Gas  under  the  applicable  gas 
purchase  contract.  It  is  further  stated 
that  all  of  Texas  Gas's  producer- 
suppliers,  and  their  agents,  would  be 
eligible  sellers  under  the  certificate 
granted  hereunder.  Texas  Gas  also 
requests  that  the  Commission  authorize 
any  such  sale  to  be  abandoned  «t  any 
time.  It  is  indicated  that  the  volumes  of 
gas  released  by  Texas  Gas  and  sold  by 
its  producer-soppUers  or  their  agents 
would  be  sold  to  anyone  willing  and 
able  to  purchase  such  supplies. 

To  the  ^extent  necessary,  Texas  Gas 
requests  that  the  Coromiasion  authorize 
Texas  Gas  and  all  efther  interstate 
pipelines  participating  in  the  program 
described  herein  to  transport  the  gas 


supplies  Teleased  and  sold  under  this 
certificate  on  a  self-implementing  basis 
subject  to  the  authorization  granted 
herein.  Texas  Gas  states  that  it 
anticipates  that  all  authority  necessary 
for  intrastate  pipelines,  Hinshaw 
pipelines,  and  local  distribution 
companies  to  transport  the  gas  supplies 
released  and  sold  under  the  blanket 
certificate  apphed  for  herein  would  be 
available  under  the  revised  Part  284  of 
the  Commission's  Regulations.  To  the 
extent  that  such  authority  is  not 
available,  however,  Texas  Gas  requests 
that  such  intrastate  pipelines,  Hinshaw 
pipelines,  and  local  distribution 
companies,  transporting  gas  incidential 
to  that  transported  by  Texas  Gas 
hereunder,  be  authorized  to  render  such 
transportation  service  on  a  self- 
implementing  basis,  subject  to  the  terms 
and  provisions  of  section  311  of  the 
NGPA  and  the  authorization  granted 
hereunder. 

In  addition,  and  to  the  extent 
necessary,  Texas  Gas  respectfully 
requests  the  Commission  to  authorize 
any  transporter  of  gas  pursuant  to  the 
c<.  rtificate  issued  here  under  to  abandon 
the  transportation  service  provided 
hereunder. 

Texas  Gas  states  that  it  would  file 
with  the  Commission,  within  60  days 
after  the  end  of  each  month,  a  report 
containing  the  following  information 
together  with  such  information,  as  the 
Commission  would  require  in  its  final 
order: 

1.  Texas  Gas's  producer-suppliers 
selling  gas  released  under  this 
certificate; 

2.  The  NGPA  maximum  lawful  price 
applicable  to  the  volumes  so  sold; 

3.  The  source  of  the  volumes  released 
and  soU  under  this  certificate; 

4.  The  purchaser  of  such  volumes  and 
the  quantities  purchased  by  each  such    . 
purchaaer; 

5.  The  purchased  price  of  Ihe  gas 
supplies  released  and  sold  (if  available); 

6.  The  receipt  and  delivery  point  for 
all  gas  transported  hereunder  by  Texas 
Gas;  and 

7.  The  receipt  and  delivery  points  for 
all  other  interstate  pipelines,  as  well  as 
all  intrastate  pipelines,  local  distribution 
companies  and  Hinshaw  pipelines 
transporting  gas  released  and  sold  under 
this  certificate. 

It  is  further  stated  that  all  parties 
participating  in  each  sales  and 
transportation  transaction  would  be 
required  to  submit  relevant  informtion  to 
Texas  Gas  within  30  days  after  the  end 
of  each  monBi. 

In  summary,  in  order  lo  implement  the 
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programB  described  in  this  apptication. 
Texas  Gas  requests  that  the 
Commission  issue  the  following 
authorizations: 

(1)  A  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
Texas  Gas's  producer-suppliers  to  make 
sales  for  resale  in  interstate  commerce 
of  NGA  gas  released  by  Texas  Gas  for 
which  the  maximum  lawful  price  would 
be  equal  to  or  greater  than  the  Section 
109  price; 

(2)  An  order  authorizing  temporary 
abandonment  of  sales  for  resale  of  NGA 
gas  for  which  the  maximum  lawful  price 
would  be  equal  to  or  greater  than  the 
Section  109  price  to  the  extent  that  such 
gas  would  be  released  by  Texas  Gas  to 
its  producer-suppliers  for  resale  under 
this  certificate*. 

(3)  To  the  extent  necessary,  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  Texas  Gas  as  well 
as  other  interstate  pipelines  to  transport 
the  gas  supplies  released  and  sold 
pursuant  to  this  certificate  in  the 
interstate  commerce  on  a  self- 
implementing  basis,  in  accordance  with 
the  terms  and  provisions  of  this 
application; 

(4)  To  the  extent  necessary, 
authorization  for  any  intrastate  pipeline, 
Hinshaw  pipeline  or  local  distribution 
company  to  transport,  on  a  self 
implementing  basis,  the  base  released 
and  sold  pursuant  to  this  certificate  in 
accordance  with  the  terms  and 
provisions  of  section  311  of  the  NGPA 
and  this  application; 

(5)  A  waiver  of  the  requirements  of 
§§  157.24. 157.25  and  157.30  of  the 
Commission's  Regulations  under  the 
NGA  on  behalf  of  Texas  Gas's  producer- 
suppliers; 

(6)  A  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
Texas  Gas  to  construct  and  operate  any 
minor  incidental  facilities  necessay  to 
effect  the  transportation  and  delivery  of 
the  gas  purchased  and  sold  under  the 
certificate  issued  hereunder  and  report 
same  pursuant  to  the  reporting 
requirements  imposed  on  Texas  Gas  in 
connection  with  its  blanket  certificate 
obtained  in  Docket  No.  CP82-407;  and 

(7)  A  waiver  of  any  and  all  othrt' 
Commission  regulations  necessary  to 
effect  the  purposes  of  the  program 
described  in  this  application. 

Comment  date:  November  29, 1985,  in 
accordance  with  Standard  Paragarph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regttlatory  Commisson,  825  North 


Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  In  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  it^  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  die  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc.  85-27280  Filed  11-14-85;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FR-2924-2] 

Final  Detarmlnation  of  the  AMietant 
Administrator  for  External  Affaira 
Concaming  the  Bayou  Aui  Carpes  SHa 
Pursuant  to  Section  404(c)  of  the 
Clean  Water  Act 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Decision  to  Restrict 
the  Use  of  the  Bayou  aux  Carpes  Site  for 
the  Discharge  of  Dredged  or  Fill 
Material  in  Jefferson  Parish,  Louisiana. 

•UMMARY:  This  is  notice  of  the 
Environmental  Protection  Agency's 
(EPA)  final  determination  pursuant  to 
Section  404(c)  of  the  Clean  Water  Act  to 
restrict  the  use  of  a  3000  acre  wetland 
site  (i.e.,  the  Bayou  aux  Carpes  site)  in 
Jefferson  Parish.  Louisiana  as  a  disposal 
site  based  upon  findings  that  the 
discharges  of  dredged  or  fill  material 
into  that  site  would  have  unacceptable 
adverse  effects  on  shellfish  beds,  fishery 
areas  (including  spawning  and  breeding 
areas),  wildUfe,  and  recreational  areas. 
EFFECTIVE  DATE:  The  effective  date  of 
the  Final  Determination  is  October  16. 
1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  K.  Stai^  Jr.,  Aquatic  Resources 
Division,  Office  of  Federal  Activities 
(A-104),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460,  (202)  475-8796. 

Copies  of  EPA's  final  determination 
are  available  for  inspection  in  the  Public 
Information  Reference  Unit  EPA  library. 
Room  M  2901  401 M  Street  SW.. 
Washington.  DC  20460  and  at  the 
Federal  Activities  Branch,  EPA  Region 
VI,  1201  Elm  Street  Dallas.  Texas  7527a 
SUPPLEMENTARY  INFORMATION:  Under 
section  404(c)  of  the  Clean  Water  Act 
the  Administrator  of  EPA  has' the 
authority  to  prohibit  or  restrict  the  use 
of  a  site  as  a  disposal  site  for  dredged  or 
fill  material,  after  notice  and 
opportunity  for  public  hearing, 
whenever  he  determines  that  such 
disposal  %vill  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas. 
Responsibility  for  404(c}  determinations 
has  been  formally  delegated  to  the 
Office  of  the  Assistant  Administrator  for 
External  Affairs. 

In  accordance  with  the  section  404(c) 
regulations  (40  CFR  Part  231),  EPA's 
Regional  Administrator  for  Region  VL 
Mr.  Dick  Whittington,  initiated  section 
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404(c)  proceedings  with  respect  to  a  3000 
acre  wetland  site  (i.e..  the  Bayou  aux 
Carpes  site)  in  Jefferson  Parish. 
Louisiana.  This  site  is  tidally  connected 
to  Barataria  Bay  via  Bayou  Barataria 
and  is  part  of  the  Barataria  Basin.  His 
action  was  in  response  to  a  judicial 
action  in  the  U.S.  District  Court  for  the 
Eastern  District  of  Louisiana  (on  remand 
from  the  U.S.  Court  of  Appeals  for  the 
Sth  Circuit).  In  this  judicial  action,  Judge 
Lansing  Mitchell,  in  September.  1984. 
directed  that  a  Corps  of  Engineers'  flood 
control  project  (the  Harvey  Canal-Bayou 
Barataria  Levee  Project)  be  completed, 
as  originally  designed,  but  stayed  his 
order  to  allow  EPA  an  opportunity  to 
exercise  its  section  404(c)  authority.  The 
project  is  designed  to  provide  flood 
control  and  land  reclamation  benefits.  In 
addition,  completion  of  the  flood  control 
project  may  lead  to  additional  proposals 
involving  the  discharge  or  fill  material 
into  the  Bayou  aux  Carpes  site  by 
private  property  owners.  Both 
completion  of  the  original  Corp's  flood 
control  project  and  subsequent  Hling 
activities  will  result  in  the  loss  of  the 
Bayou  aux  Carpes  wetland  site.  The 
background  of  this  action  is  summarized 
in  the  Region's  notice  of  proposed 
determination  and  public  hearing 
(published  at  50  FR  20602.  May  17. 1985). 

On  September  4, 1985,  Mr. 
Whittington  forwarded  his 
recommended  determination  and  the 
administrative  record  EPA  headquarters 
for  review  and  final  determination  on 
the  Bayou  aux  Carpes  site.  Mr. 
Whittington's  recommendation  to 
restrict  the  use  of  the  Bayou  aux  Carpes 
site  for  the  discharge  of  dredged  or  fill 
material  was  based  upon  anticipated 
unacceptable  adverse  effects  on 
shellfish  beds  and  fishery  areas 
(including  spawning  and  breeding 
areas),  wildlife,  and  recreational  areas. 

EPA  has  considered  the  record  in  this 
case,  including  public  comments,  the 
public  hearing  record,  site  specific 
evaluations,  coordination  with  affected 
property  owners,  and  information 
provided  by  other  agencies  and 
knowledgeable  individuals.  Based  upon 
this  review  EPA  has  determined  that  the 
discharges  of  dredged  or  fill  material 
regulated  under  section  404  of  the  Clean 
Water  Act  within  the  Bayou  aux  Carpes 
site,  including  those  involved  in 
completing  the  Corps'  original  flood 
control  project,  would  eliminate  the 
existing  wetlands  thereby  resVilting  in 
unacceptable  adverse  effects  to  shellfish 
beds  and  fishery  areas  (including 
spawning  and  breeding  areas),  wildlife, 
and  recreational  areas.  Specifically,  the 
loss  of  the  Bayou  aux  Carpes  site  would 
eliminate  wildlife  habitat  utilized  by  the 


American  alligator,  which  is  threatened 
in  the  State  of  Louisiana,  the  osprey  and 
the  wood  duck  which  are  National 
Species  of  Special  Emphasis,  as  well  as 
a  number  or  other  species  of  mammals, 
amphibians  and  reptiles.  The  loss  of  the 
site  would  also  eliminate  fisheries 
habitat  utilized  by  estuarine  species  of 
commercial  importance  such  as  the  blue 
crab  and  fresh  water  species  of 
recreational  value  such  as  blue  catfish. 
The  loss  of  currently  available  fish  and 
wildlife  habitat  at  the  site  would 
eliminate  the  site's  recreational  value 
which  includes  fishing  and  hunting  (with 
property  owner's  permission).  In 
addition,  the  loss  of  the  Bayou  aux 
Carpes  site  would  eliminate  the 
production  and  export  of  detritus 
(organic  material  in  various  stages  of 
decay)  which  is  utilized  as  a  food  source 
by  fish  and  shellfish  in  Bayou  Barataria 
and  Barataria  Bay  thus  adversely 
affecting  these  downstream  fisheries 
resources.  The  site's  filtering  of 
pollutants  and  excess  nutrimts  from 
incoming  tides  would  be  lost;  this  would 
contribute  to  the  adverse  effects  on  fish 
and  shellfish  because  adjacent  waters  of 
Bayou  Barataria  and  Barataria  Bay  must 
assimilate  these  materials.  Completion 
of  the  Corps'  flood  control  project  would 
also  adversely  affect  fish,  wildlife  and 
recreational  values  of  the  Barataria  Unit 
of  the  Jean  Lafitte  National  Historical 
Park  which  contains  wetlands  that  are 
hydrologically  connected  to  the  Bayou 
aux  Carpes  site. 

EPA's  decision  restricts  the  Bayou  aux 
Carpes  site  for  any  discharges  of 
dredged  or  fill  material,  including  those 
associated  with  the  original  Harvey 
Canal-Bayou  Barataria  Levee  Project 
with  three  exceptions.  The  first 
exception  is  discharges  associated  with 
the  completion  of  the  modified  Harvey 
Canal-Bayou  Barataria  Project;  the 
second  exception  is  discharges 
associated  with  routine  operation  and 
maintenance  of  the  Southern  Natural 
Gas  Pipeline;  the  third  exception  is 
discharges  associated  with  habitat 
enhancement,  EPA  has  determined  that 
these  three  types  of  activities,  when 
performed  in  accordance  with 
restrictions  applied  by  EPA  as  well  as 
any  permit  conditions  imposed  by  the 
Corps  of  Engineers  through  the  permit 
process,  are  unlikely  to  result  in 
significant  adverse  effects  to  the  aquatic 
environment. 

Dated:  November  7. 1985.  , 

Jennifer  Joy  Manson, 

Assistant  Administrator  for  External  Affairs. 
(FR  Doc.  85-27197  Filed  11-14-65;  8:^  amj 
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lER-FRL-2923-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  28. 1985  through 
November  1, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  envirormiental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19. 1984  (49  FR  41108). 

Draft  EIS's 

ERP  No.  D-AFS-F65014-MI.  Rating 
EC2,  Hiawatha  Nat'l  Forest.  Land  and 
Resource  Mgmt.  Plan,  MI.  Summary: 
EPA  commented  that  the  DEIS  provides 
little  information  on  present  water 
quality  conditions  or  on  potential 
impacts  to  water  quality  in  the  Forest 
that  could  occur  with  the 
implementation  of  the  proposed  Plan. 
Additionally,  sections  of  the  DEIS 
relating  to  air  quahty  and  noise  were 
identified  as  also  requiring  additional 
information.  EPA  identified  the  types  of 
information  and  analysis  that  should  be 
added  to  the  DEIS  to  make  the 
information  presented  available  and 
understandable  by  the  members  of  the 
public. 

ERP  No.  D-AFS-I65142-UT,  Rating 
EC2.  Fishlake  Nat'l  Forest,  Land  and 
Resource  Mgmt.  Plan.  UT.  Summary: 
EPA  believes  that  the  proposed 
alternative  (Alternative  11),  with 
corrective  measures,  provides  an 
environmentally  acceptable 
management  plan.  EPA  has  identified 
numerous  concerns  regarding 
management  of  water  quality  standards, 
watersheds,  riparian/wetland  areas, 
and  aquatic  life.  To  meet  these 
concerns,  EPA  has  requested  additional 
impact«analysis  and  further 
development/revision  of  requirements 
for  individual  and  cumulative  impacts 
assessment,  best  management  practices, 
monitoring.  Plan  implementation 
coordination,  and  for  correcting  existing 
resource  problems.  State  and  EPA 
antidegradation  requirements  for  water 
quality  need  to  be  addressed. 

ERP  No.  D-COE-H36091-IA.  Rating 
EC2,  Muscatine  Island  Levee  District 
and  Muscatine  Louisa  County  Drainage 
District  No.  13,  Local  Flood  Protection 
Plan,  Mississippi  R.,  lA.  Summary:  EPA 


Fedwal  Regtoter  /  Vol.  50.  No.  221  /  Friday.  November  15,  1985  /  Noticeg 472^9 


expressed  concerns  that  the 
recommended  alternative  would  have 
adverse  impacts  to  both  federal  and 
state  listed  threatened  and  endangered 
species,  and  would  involve  filling  of 
wetland  areas  without  adequate 
provisions  for  mitigation  of  adverse 
impacts.  EPA  asked  that  the  Corps  of 
Engineers  provide  in  the  FEIS  a 
comparative  evaluation  of 
environmental  impacts  associated  with 
a  previously  identified  structural 
alternative. 

ERP  No.  DS-COE-K32022-CA.  Rating 
EC2,  Sacramento  R.  Deep  Water  Ship 
Channel.  Widening/Deepening,  Environ. 
Impact  Description  Update.  CA. 
Summary:  EPA  recommended  that  the 
FSEIS  contain  a  commitment  to  meet  the 
salinity  standard  and  address  the 
monitoring  of  the  dredge  spoil  leachate 
for  constituents  other  than  heavy 
metals.  EPA  also  recommended  that  the 
FSEIS  discuss  mitigation  with  respect  to 
these  issues. 

ERP  No.  D-FHW-C4011»-NI.  Rating 
EC2,  US  206  (Sect.  5)  Improvement, 
Construction,  CR-518  to  Routes  US  202. 
NI-28,  and  US  206  Intersection/ 
Somerset  Circle,  NJ.  Summary:  EPA 
requested  that  the  Final  EIS  contain 
additional  information  on  alternatives 
(aligiunent  and  design),  channelization 
methods,  and  wetlands  mitigation  for 
the  loss  of  three  acres. 

ERP  No.  D^T1W-K4m50-CA,  Rating 
LO,  D  Street  Extension.  Myrtle  St.  to 
Second  St./Soto  Rd.  to  Second  St..  CA. 
Summary:  EPA  had  no  comments  on  the 
DEIS  except  to  clarify  one  comment  on 
air  quahty  emission  levels. 

ERP  No.  D-SCS-G34042-OK.  Rating 
LO.  N.  Deer  Creek  Watershed 
Multipurpose  Plan,  OK.  Summarj':  EPA 
expressed  no  objection  to  the  proposed 
action  as  described.  EPA  requested 
further  coordination  with  the  Corps  of 
Engineers  to  clarify  apphcability  of  404 
jurisdiction. 

Final  EIS's 

ERP  No.  F-AFS-E65027-GA. 
Chattahoochee — Oconee  Nat'l  Forest, 
Land  and  Resource  Mgmt.  Plan.  GA. 
Summary:  EPA  has  no  major  objections 
with  the  implementation  of  the  preferred 
alternative  G  as  modified  by  the 
measures  outlined  in  the  FEIS. 

ERP  No.  F-AFS-G65038-LA,  Kisatchie 
Nat'l  Forest  Land  and  Resource  Mgmt. 
Plan.  LA.  Summary:  EPA  has  no 
objection  to  the  proposed  action  as 
described. 

ERP  No.  F-BLM-G70000-NM.  White 
Sands  Resource  Area,  Resource  Mgmt. 
Plan,  NM.  Summary:  EPA  has  no 
objection  to  the  proposed  action  as 
described. 


ERP  No.  F-BLM-4^0000-00,  Jarbidge 
Resource  Area,  Resource  Mgmt.  Plan 
and  Wilderness  Designation.  NV  and  ID. 
Summary:  EPA  made  no  formal 
comments.  EPA  reviewed  the  FEIS  and 
found  the  project  to  be  satisfactory. 

ERP  No.  F-CTiW-E40520-NC. 
Benjamin  Parkway  Extension.  Benjamin 
Parkway  to  Airport  Parkway. 
Construction,  404  Permit,  NC.  Summary: 
EPA  has  requested  the  Federal  Highway 
Administration  for  a  commitment  in  the 
Record  of  Decision  for  mitigation  that 
will  protect  Greensboro's  raw  drinking 
water  supply  as  well  as  committing  to 
other  mitigation  measures  of  wetlands, 
floodplain  and  noise  impacts. 

ERP  No.  F-FHW-K40143-CA.  CA-82 
Widening  and  Realignment,  CA-880 
(formerly  CA-17)  to  Scott  Blvd.,  CA. 
Summary:  EPA  has  no  comments  on  the 
FEIS. 

ERP  No.  FS-FRC-L05018-AK.  Bradley 
Lake  Hydroelectric  Project,  Conshiiction 
and  Operation,  License,  (COE),  AK. 
Summary:  EPA's  primary  concerns 
regarding  the  FSEIS  centered  on  project 
access  through  Kachemak  Bay  and 
mitigation  of  tidal  wedand  impacts. 
Subsequent  to  the  FSEIS  being 
published,  geotechnical  investigations 
showed  that  the  access  and  mitigation 
proposals  analyzed  are  not  feasible. 
EPA  has  worked  with  the  Alaska  Power 
Authority  to  develop  acceptable  access 
and  mitigation  plans  which  would 
reduce  the  overall  project  impacts  fi»m 
those  discussed  in  the  FSEIS.  These 
Plans  are  subject  to  final  agency 
approval,  at  which  time  all  parties  are 
requesting  the  Federal  Energy 
Regulatory  Commission  (FERC)  to 
incorporate  them  as  conditions  to  the 
FERC  License. 

ERP  No.  F-IBR-I31018-SD.  Uke 
Andes-Wagner  Unit.  Water  Resource 
Project,  Pick-Sloan  Missouri  Basin 
Program.  Lake  Francis  Case.  Missouri 
R.,  Sect.  10  and  404  Permits.  Si. 
Summary:  EPA's  review  indicated  that 
the  proposed  wetland  losses  and 
mitigation  plan  were  not  in  compliance 
widi  Section  404{b)l  guidelines  (40  CFR 
Part  230)  nor  in  keeping  with  Executive 
Order  11990  for  the  protection  of 
wetlands.  EPA  requested  that  the 
mitigation  plan  be  modified  to 
adequately  address  the  proposed 
wetland  losses. 

ERP  No.  F-SCS-G36126-LA.  W. 
Franklin  Watershed  Multipurpose  Plan, 
Ouachita  R.  Basin,  404  Permit,  LA. 
Summary:  EPA  has  no  objection  to  the 
proposed  action  as  described. 

ERP  No.  F-SCS-H36094-MO.  Big 
Creek-Hurricane  Creek  Watershed 
Protection  and  Flood  Prevention  Plan, 
MO.  Summary:  EPA  believes  the  FEIS 
was  responsive  to  comments  provided 


on  the  draft  documents,  and  expressed  a 
lack  of  objections  to  the  proposed 
action.  EPA  did  comment  that  while  the 
project  would  result  in  protection  of 
existing  wetiand  areas  and  ultimately 
the  creation  of  new  wetiands,  no 
specific  provisions  were  made  to  ensure 
in-kind  mitigation  for  wetlands 
destroyed. 

Dated:  November  12. 1985. 
AOanHiisch. 

Director,  Office  of  Federal  Activities. 
(PR  Doc.  85-27299  Filed  11-14-85;  8:45  am) 

BOUNO  CODE  MtO-«Mi 


(ER-fRL-2923-6] 

EnvironnMntal  Impact  Statements; 
Availability 

Responsible  Agency: 

Office  of  Federal  Activities.  General 

Information  (202)  382-6073  or  (202)  382- 

507^.  Availability  of  Environmental 

Impact  Statements  filed  November  4. 

1985  Through  November  8. 1985 

Pursuant  to  40  CFR  1506A 

EIS  No.  850490.  Final.  SFW.  MT,  Charles 
M.  Russell  National  WildHfe  Refuge 
Management  Ehie:  December  16, 1985, 
Contact:  Bruce  Blanchard  (202)  343- 
3891. 

EIS  No.  850491.  Final.  BLM,  CO.  Grand 
Junction  Resource  Area,  Resource 
Management  Plan,  Garfield  and  Mesa 
Counties,  Due:  December  16, 1985, 
Contact:  Forest  Litti-ell  (303)  243-6552. 

EIS  No.  850492,  Draft.  FHW,  Ca,  Ca-2/ 
Santa  Monica  Boulevard 
Improvement.  San  Diego  Freeway/I- 
405  to  Fairfax  Avenue,  Los  Angeles 
County,  Due:  December  30. 1985, 
Contact:  Glenn  Clinton  (918)  551-1310. 

EIS  No.  850493,  Final.  FHW,  MN,  MN 
TH-33  Improvements.  1-35  to  US  TH- 
53.  Carlton  and  St.  Louis  Counties. 
Due:  December  16. 1985.  Contact: 
Roger  Borg  (612)  725-7001. 

EIS  No.  850494,  Final,  COE,  AR, 
L'Anguille  River  and  Tributaries  Flood 
Control  Plan.  Due:  December  16, 1985. 
Contact  Morris  Mauney  (901)  521- 
3857. 

EIS  No.  850495.  Final,  CDB,  NY. 
Rochester  Science  Park  Development 
Expansion  and  Replacement  CX)BG. 
Monroe  County,  Due:  December  16, 
1985,  Contact  William  Andreas  (716) 
428-6895. 

EIS  No.  850496,  RDSuppl,  COE,  CA. 
Wildcat  and  San  Pablo  Creeks  Flood 
Control  Plan,  Reexamination  of 
Impacts,  Due:  January  7, 1986, 
Contact:  Mike  Welsh  (916)  551-1861. 

EIS  No.  850497,  Final,  COE,  FL, 
Canaveral  Harbor  West  Basin  and 
Approach  Channel  Improvements, . 
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Canaveral  Bight,  Brevard  County, 
Due:  December  16, 1985,  Contact:  Jon 
Moulding  (904)  791-2286. 
EIS  No.  850498.  Final.  FHW.  IN. 
Broadway/Macedonia  Corridor 
Improvement,  South  Muncie  Bypass/ 
IN-67  to  North  Muncie  Bypas8/IN-67, 
Delaware  County.  Due:  December  16. 
1985.  Contact:  Ed  Ames  1-{317)  232- 
5111. 

Amended  Notices 

EIS  No.  850416.  Draft.  EPA.  PAC. 
Johnston  Atoll  Vicinity,  Brine  and 
Solid  Waste,  Deep  Ocean  Disposal 
Site,  Designation.  Due:  November  18, 
1985.  Contact:  Paul  Pan  (202)  755-9231 
Published  FR  10-4-«5— Incorrect 
phone  number. 

EIS  No.  850432,  FSuppl,  AFS,  CO, 
Arapaho  and  Roosevelt  National 
Forests  and  Pawnee  National 
Grassland.  Land  and  Resource 
Management  Plan,  Due:  November  12, 
1985,  Published  FR  10-4-85— Incorrect 
status  and  due  date  change. 

EIS  No.  850474,  Draft.  FHW,  MD,  Calv^ert 
Road  Closure.  US-1  to  MD-201, 
Construction  of  Metro  Line,  Due: 
January  6, 1986,  Published  FR  11-1- 
85 — Filing  date  reestablished. 
Dated:  November  12, 1985. 

Allan  Hirach, 

Director.  Office  of  Federal  Activities. 

[FR  Doc.  85-27298  Filed  11-14-85;  8:45  am] 

MLLING  CODE  C5«»-S&-«l 


(FRL-2920-11 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  SL  John,  VI 

agency:  U.S.  Environmental  Protection 
Agency  (EPA),  Region  II. 

action:  Preparation  of  an 
Environmental  Impact  Statement  on  the 
201  Facilities  Plan  for  Cruz  Bay,  St.  John, 
U.S.  Virgin  Islands. 

Purpose:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act.  EPA  has  identified  a  need  to 
prepare  an  environmental  impact 
statement  (EIS)  on  the  201  facilities  plan 
for  Cruz  Bay,  St.  John,  U.S.  Virgin 
Islands  and,  therefore,  publishes  this 
notice  of  intent  pursuant  to  40  CFR  Part 
1507.2. 

FOR  FURTHER  INFORtlATION  CONTACT 

Mr.  William  Lawler.  Environmental 
Impacts  Branch.  U.S.  Environmental 
Protection  Agency — Region  II.  26 
Federal  Plaza.  Room  702.  New  York, 
New  York  10278.  Telephone:  (212)  264- 
5391. 


summary: 

1.  Background 

The  Cruz  Bay  project  planning  area 
includes  approximately  480  acres  at  the 
western  end  of  the  island  of  St.  John, 
and  is  the  only  part  of  the  19  square  mile 
island  with  a  centralized  wastewater 
treatment  and  disposal  system.  National 
Park  lands  account  for  approximately 
two-thirds  of  St.  John's  land  area  and 
are  sparsely  inhabited.  According  to  the 
1980  U.S.  Census,  the  total  population  of 
St.  John  was  2,480,  with  approximately 
1,030  persons  in  the  Cruz  Bay  project 
planning  area.  Coral  reefs  and  sea  grass 
beds  which  are  abundant  in  the 
nearshore  waters  of  St.  John  are 
valuable  natural  resources  to  the 
island's  inhabitants,  visitors  and  marine 
species. 

The  existing  centralized  wastewater 
disposal  facilities  in  the  Cruz  Bay 
plaiming  area  consist  of  a  20,000  gallon 
per  day  (nominal  capacity)  exterided 
aeration  wastewater  treatment  plant, 
transferred  from  St.  Thomas  in  1981,  and 
a  limited  number  of  collector  sewers 
which  serve  approximately  one-half  of 
the  area's  population.  The  remainder  of 
the  area's  population  is  served  by  septic 
tanks,  or  other  individual  on-site 
disposal  systems,  which  do  not  function 
properly  due  to  soil  conditions  and 
topographical  limitations. 

A 1983  study  noted  serious 
deficiencies  in  the  operation, 
maintenance,  and  safety  of  the  Cruz  Bay 
facilities.  In  an  effort  to  correct  these 
problems,  the  Government  of  the  Virgin 
Islands  developed  a  comprehensive 
facilities  plan  for  an  improved 
wastewater  treatment  system  in  Cruz 
Bay.  A  draft  of  this  facility  plan  was 
submitted  to  EPA  in  August  1985.  The 
draft  facility  plan  proposed  a  treatment 
system  including  an  oxidation  ditch 
wastewater  treatment  plant,  to  be 
located  at  the  existing  plant  site,  with  an 
ocean  outfall  discharging  treated 
effluent  in  the  vicinity  of  Turner  Bay,  as 
well  as  additions  to  the  existing 
collection  system  consisting  principally 
of  gravity  collector  sewers,  with  two 
pump  stations  and  several  grinder 
pumps.  After  review  of  the  submitted 
documentation,  EPA  found  that  the 
facilities  plan  did  not  adequately 
evaluate  the  environmental  impacts  of 
all  feasible  alternatives  for  the  study 
area. 

2.  Issues 

Because  of  the  sensitive  nature  of  the 
island's  ecology  and  the  need  to  develop 
a  cost-effective  wastewater 
management  plan  for  Cruz  Bay.  St.  John, 
EPA  is  undertaking  this  EIS  to  develop  a 
cost-effective,  environmentally  sound, 
and  implementable  wastewater 


treatment  plan  for  the  study  area.  Some 
of  the  issues  that  must  be  addressed  in 
the  EIS  include: 

a.  Alternative  wastewater  treatment 
schemes  (innovative  and/or  alternative 
systems); 

b.  Impacts  to  a  national  park; 

c.  Impacts  to  endangered  and 
threatened  species; 

d.  Impacts  to  cultural  resources; 

e.  Secondary  growth  impacts; 

f.  Water  supply  impacts;  and 

g.  Impacts  to  environmentally 
sensitive  areas. 

Alternatives 

The  EIS  will  evaluate  the  following 
categories  of  alternatives  for 
environmental  soundness,  cost- 
effectiveness,  and  implementability  for 
Cruz  Bay  study  area. 

a.  No  action. 

b.  Regional  wastewater  management 
alternatives. 

c.  Subregional  wastewater 
management. 

d.  Individual  wastewater  management 
alternatives. 

e.  Wastewater  treatment  process 
alternatives. 

f.  Sludge  treatment  and  disposal 
alternatives. 

g.  Facility  site  selection  alternatives. 

4.  Scoping 

Full  public  participation  by  interested 
federal,  territorial,  and  local  agencies  as 
well  as  other  interested  organizations 
and  the  general  public  is  encouraged.  In 
this  regard,  EPA  will  hold  a  public 
meeting  to  refine  the  scope  of  the  EIS  on 
December  17, 1985,  at  7:30  PM  at  the 
Territorial  Court  Building,  Boulon  Center 
in  Cruz  Bay.  The  meeting  will  be  held  to 
receive  comments  on  the  scope  of  the 
EIS,  reasonable  alternatives  that  should 
be  considered,  anticipated 
environmental  problems,  and  actions 
that  might  be  taken  to  address  them. 

Participants  are  encouraged  to  submit, 
in  advance,  their  intent  to  participate  in 
the  scoping  meeting  and  any  associated 
written  materials.  However,  submission 
of  intent  to  participate  and  written 
materials  is  not  required  for 
participation  at  the  scoping  meeting.  In 
addition,  if  attendance  at  the  scoping 
meeting  is  not  possible,  wrritten 
comments  on  scoping  issues  may  be 
sent  to  the  Chief,  Environmental  Impacts 
Branch.  U.S.  Environmental  Protection 
Agency— Region  II;  26  Federal  Plaza, 
New  York,  New  York  10278. 

5.  Timing 

EPA  expects  to  issue  a  draft  EIS  for 
public  review  and  comment  within 
seven  (7)  months. 
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6.  Requests  for  Copies  of  the  Draft  EIS 

All  interested  parties  are  encouraged 
to  submit  their  names  and  addresses  to 
the  person  indicated  above  for  inclusion 
on  the  distribution  Ust  for  the  draft  EIS 
and  related  public  notices 

Dated:  November  12, 1985. 
AUaoHitach, 

Director.  Office  of  Federal  Activities. 
[FR  Doa  85-27300  Filed  11-14-85;  8:45  am] 

nUJNO  CODE  C560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  7, 1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  9fr-511. 

Copies  of  the  submissions  are 
available  from  Jerry  Cowden,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  David  Reed,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
7231. 

OMB  Number:  None 

Title:  Section  76.79,  Records  Available 

for  Public  Inspection 
Action:  New  collection 
Respondents:  Cable  television  system 

operators 
Estimated  Annual  Burden:  6,907 

Recordkeepers;  13,814  Hours 
OMB  Number:  None 
Title:  Section  76.73.  General  EEO  Policy 
Action:  New  collection 
Respondents:  Cable  television  system 

operators 
Estimated  Annual  Burden:  3,022 

Recordkeepers;  290,112  Hours 

Federal  Communications  Commission. 

WilUam  |.  Tricarico, 

Secretary. 

(FR  Doc.  85-27165  Filed  11-14-65;  8:45  am) 

BIUJNO  CODE  6712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Lewis  Federal  Savings  and  Loan 
Association,  Chehaiis,  WA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A] 


(1982),  the  Federal  Home  Loan  Bank 
Board  appointed  the  Federal  Savings 
and  Loan  Insurance  Corporation  as  sole 
receiver  for  Lewis  Federal  Savings  and 
Loan  Association,  Chehaiis, 
Washington,  on  November  5, 1985. 

Dated:  November  12. 1985 
|en  Sconyers, 
Secretary. 
(FR  Doc.  85-27246  FiM  11-14-85:  8:45  am] 

BILUNG  CODE  672(M>1-M 


FEDERAL  RESERVE  SYSTEM 

Banca  Commerciale  Italiana  et  al^ 
Applications  To  Engage  do  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appHcation  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  29, 1985. 


A.  Federal  Reserve  Bank  of  New  York 

(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Banca  Commerciale  Italiana,  Milan, 
Italy  and  North  American  Bancorp,  Inc., 
Garden  City,  New  York;  to  engage  de 
novo  through  its  subsidiary,  NABAC 
Investment  Securities  Corp.,  Garden 
City,  New  York  in  providing  securities 
brokerage  services,  related  securities 
credit  activities  pursuant  to  the  Federal 
Reserve  Board's  Regulation  T  and 
incidental  activities  such  as  offering 
custodial  services,  individual  retirement 
accounts  and  cash  management  services 
pursuant  to  S  225.25(b)(15)  of  Regulation 
Y.  Comments  on  this  application  must 
be  received  not  later  that  November  26, 
1985. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  C.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  J.E.  Coonley  Co.,  Dows,  Iowa;  to 
engage  de  novo  in  the  leasing  of 
computer  hardware  and  software  to  a 
nonsubsidiary  financial  institution, 
Sheffield  Savings  Bank,  Sheffield,  Iowa 
pursuant  to  §  225.25(b)(5)  of  Regulation 
Y.  These  activities  are  limited  to  the 
lease  transaction  between  ).£.  Coonley 
Co.  and  Sheffield  Savings  Bank. 
Comments  on  this  application  must  be 
received  not  later  than  December  2, 
1985. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

I.Johnston  County Bancshares,  Inc., 
Tishomingo,  Oklahoma;  to  engage  de 
novo  through  its  subsidiary,  Johnston 
County  Insurance  Agency,  Inc., 
Tishomingo,  Oklahoma,  in  the  sale  of 
life,  accident  and  health  insurance 
directly  related  to  extensions  of  credit 
by  applicant's  subsidiary  bank  pursuant 
to  section  4(C)(8)(A)  of  the  Bank  Holding 
Company  Act.  Comments  on  this 
application  must  be  received  not  later 
than  November  27, 1985. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  PSB  Financial  Corporation,  Many, 
Louisiana;  to  engage  de  novo  directly  in 
securities  brokerage  services  pursuant 
to  5  225.25(b)(15)  of  Regulation  Y'. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1985. 
James  McAfe«, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-27143  Filed  11-14-85:  8:45  am) 
mamn  code  nio-oiHi 
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BJS,  Inc^  et  aL;  Fonnatlons  of; 
Acquisitions  by;  and  Mergers  of  Banic 
Holding  ComfMnies 

The  companies  listed  in  this  notice 
have  appHed  for  the  Board's  approval 
under  section  3  of  the  Banlc  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  othertvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  2, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  BJS.  Inc.,  West  Union,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  34  percent  of  the  voting  shares 
of  Westmont  Corporation,  West  Union, 
Iowa,  thereby  indirectly  acquiring  The 
Farmers  Savings  Bank,  West  Union, 
Iowa. 

2.  USA  Firstrust,  Inc..  Oglesby, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Oglesby,  Oglesby,  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  BED  A  Holding  Company.  Inc.. 
Canton,  South  Dakota;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
Farmers  State  Bank  of  Canton,  Canton, 
South  Dakota. 

2.  Kootenni  Bancorp,  Inc..  Libby, 
Montana;  to  acquire  an  additional  30.91 
percent  of  the  voting  shares  of  First 
National  Bank  in  Libby,  Libby,  Montana. 
Comments  on  this  application  must  be 
received  not  later  than  December  5 
1985. 


3.  SSB,  Inc.  Manistique,  Minnesota;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  State  Savings  Bank  of 
Manistique,  Manistique,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8. 1985. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-27144  Filed  11-14-85:  8:45  am] 

BHJJNG  COOE  UIO-OI-M 


FWB  Bancorporation  at  aL; 
Applications  To  Engage  de  Novo  in 
PermissiMa  Nonbanidng  Activities 

The  companies  hsted  in  this  notice 
have  filed  an  application  tmder 
9  225,23(a)(l)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
inmiediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for    - 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  4. 1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr..  Vice  President) 


701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  FWB  Bancorporation.  Rockville, 
Maryland;  to  engage  de  novo  through  its 
subsidiary,  FWB  Mortgage,  Inc.. 
Rockville,  Maryland,  in  making, 
acquiring,  and  servicing  for  its  own 
account  or  the  account  of  other 
extensions  of  credit,  pursuant  to 

S  225.25(b)(1)  of  Regulation  Y. 

2.  Washington  Bancorporation. 
Washington.  DC;  to  engage  de  novo 
through  its  subsidiary,  Washington 
Mortgage  Group.  Washington.  DC.  in 
appraising  single  family  residences  for 
first  and  second  trust  loan  applications; 
inspecting  single  family  and  multi-family 
structures  for  draw  requests  and  the 
release  of  escrows;  assisting  developers 
in  securing  project  approvals  from 
various  agencies  active  in  secondary 
mortgage  markets;  placing  single  family, 
multi-family  and  commercial  loans  with 
commercial  banks,  savings  and  loans, 
insurance  companies  and  other  sources 
active  in  the  secondary  markets; 
negotiating  sales  and  purchases  of 
blocks  of  loans  for  other  financial 
institutions;  and  negotiating,  for  a  fee, 
the  sale  of  loan  servicing  to  other 
lenders  active  in  the  secondary  market, 
pursuant  to  S  225.225(b)(1)  and  (13) 
respectively. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64196: 

1.  First  National  of  Nebraska.  Inc.. 
Omaha,  Nebraska;  to  engage  de  novo 
through  its  subsidiary.  First  National 
Credit  Corporation,  Omaha,  Nebraska, 
to  engage  in  the  activity  of  participating 
in  credit  card  receivables  generated  by 
Applicant's  subsidiary  bank,  pursuant  to 
S  225.25(b)(1)  of  Regulation  Y.  Applicant 
previously  received  approval  to  conduct 
this  activity  in  Nebraska,  Iowa, 
Minnesota,  South  Dakota  and  North 
Dakota,  and  seeks  approval  in  this 
application  to  conduct  this  activity 
nationwide.  Comments  on  this 
application  must  be  received  not  later 
than  December  3, 1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1985. 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-27145  Filed  11-14-85;  8:45  am] 

BILUNO  CODE  S210-0t-W 


First  Regional  Bancorp,  Inc^  et  al; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
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have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
Ueu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  8. 1985. 

A.  Federal  Reserve  Bank  of  Boston 

(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  Regional  Bancorp,  Inc.. 
Hartford,  Connecticut;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank— CT,  Hartford, 
Connecticut. 

B.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Sandhills  Holding  Company,  Inc., 
Bethune,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Sandhills 
Bank,  Bethune,  South  Carolina. 

C  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  South  Alabama  Bancorporotion, 
Inc.,  Brewton,  Alabama;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank,  Brewton,  Alabama. 
Comments  on  this  application  must  be 
received  not  later  than  December  4, 
1985. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 


1.  First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan;  to  acquire  100 
percent  of  both  Michigan  National  Bank- 
Grand  Traverse,  Traverse  City, 
Michigan,  and  Michigan  National  Bank- 
North,  Petoskey,  Michigan. 

2.  Metropolitan  Bancorp,  Inc.. 
Chicago,  Illinois;  to  become  a  bank 
holding  company  be  acquiring  100 
percent  of  the  voting  shares  of 
Metropolitan  Bank  and  Trust  Company, 
Chicago,  Illinois. 

3.  North  Community  Bancorp,  Inc., 
Chicago,  Illinois;  to  acquire  77  percent  of 
the  voting  shares  of  Metropolitan 
Bancorp,  Inc.,  Chicago,  Illinois,  thereby 
indirectly  acquiring  Metropolitan  Bank 
and  Trust  Company,  Chicago,  Illinois. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Carlton  County  Bancorporotion, 
Inc.,  Cloquet.  Minnesota;  to  become  a 
bank  holding  company  by  acquiring 
92.11  percent  of  the  voting  shares  of  City 
National  Bank  of  Cloquet.  Cloquet. 
Minnesota. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Duncanville  Bancshares,  Inc., 
Duncanville,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  First 
State  Bank  of  Texas,  Duncanville, 
Texas.  Comments  on  this  application 
must  be  received  not  later  than 
December  4, 1985. 

2.  Hub  Financial  Corporation, 
Lubbock,  Texas;  to  become  a  bank 
holding  company  by  acquiring  ""OO 
percent  of  the  voting  shares  of  City 
Bank,  N.A.,  Lubbock,  Texas.  Comments 
on  this  application  must  be  received  not 
later  than  December  4, 1985. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Citizens  Bancorporotion, 
Marysville,  Washington;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Snohomish  County,  Marysville. 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc  85-27146  Filed  11-14-85;  8:45  am] 

BILUNG  CODE  KIO-OI-M 


Manufacturers  Hanovar  Corp^  Naw 
York.  NY;  Proposal  To  Offarlhrough 
the  Same  Subaidiary  Sacurttias 
Brokaraga  and  Invastmant  Advlca 
Concerning  Government  OI>Ugationa 
and  Money  Market  inatrumenta 

Manufacturers  Hanover  Corporation. 
New  York,  New  York,  has  applied  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  ("Act"),  12  U.S.C. 
1843(c)(8),  for  permission  to  expand  the 
activities  of  its  wholly-owned 
subsidiary.  Manufacturers  Hanover 
Securities  Corporation  ("MH 
Securities"),  New  York,  New  York,  to 
include  securities  brokerage  services 
that  are  restricted  to  buying  and  selling 
seouities  solely  as  agent  for  the  account 
of  customers  and  do  not  include 
securities  underwriting  or  dealing  or 
Investment  advice  or  research  services, 
pursuant  to  {  225.25(b)(15)  of  Regulation 
Y.  12  CFR  22S.25{b)(15).  Applicant  has 
previously  received  approval  for  its 
wholly-owned  subsidiary. 
Manufacturers  Hanover  Money  Maricet 
Corporation,  to  engage  in  (1) 
underwriting,  dealing  in,  and  purchasing 
and  selling  government  obligations  and 
money  market  instruments  pursuant  to 
S  225.25(b)(16)  of  the  Board's  Regulation 
Y,  12  CFR  225.25(b)(16).  Manufacturers 
Hanover  Corporation,  70  Federal 
Reserve  Bulletin  661  (1984);  and  (2) 
providing  general  economic  information 
and  specific  investment  on  a  nonfee 
basis  relating  solely  to  government 
obligations  and  money  market 
instruments,  pursuant  to  S  225.25(b)(4)  of 
Regulation  Y,  12  CFR  225.25(b)(4). 
Manufacturers  Hanover  Corporation, 
supra.  These  activities  are  presently 
concluded  in  MH  Securities. 

The  Board  has  previously  approved 
the  offering  of  investment  advice,  as 
well  as  the  provision  separately  of 
securities  brokerage  services  solely  as 
agent  for  the  account  of  customers  and 
not  including  securities  underwriting, 
dealing,  investment  advisory  or  research 
services.  12  CFR  225.25  (b)(4),  (b)(15). 
This  application  raises  the  question 
whether  a  bank  holding  company  may 
through  the  same  subsidiary  provide 
securities  brokerage  services 
permissible  under  S  225.25(b)(15)  of 
Regulation  Y,  underwrite  and  deal  in 
government  obligations  and  money 
market  instruments  under  S  225.25(b){16) 
of  Regulation  Y,  and  provide  investment 
advice  under  §  225.25(b)(4)  of  Regulation 
Y  solely  with  respect  to  government 
obligations  and  money  market 
instruments,  where  the  securities 
brokerage  activities  and  underwriting  of 
government  obligations  and  money 
market  instruments  and  related  advice 
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would  be  carried  on  by  separate 
personnel  and  where  there  would  be  no 
cross-selling  of  products. 

Section  4(c)(8)  of  the  Act  provides  that 
a  bank  holding  company  may,  with 
Board  approval,  engage  in  any  activity 
"which  the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto."  12  U.S.C.  1843(c)(8).  In 
determining  whether  an  activity  is  a 
proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Id. 

In  this  regard,  comment  is  required 
concerning  whether  the  provision 
through  the  same  subsidiary  of 
securities  brokerage  services  and 
investment  advice  solely  with  respect  to 
government  obligations  and  money 
market  instruments  is  closely  related  to 
banking  on  the  basis  that:  (1)  Banks 
have  generally  in  fact  provided  the 
proposed  services;  (2)  banks  generally 
provide  services  that  are  so  similar  to 
the  proposed  services  as  to  equip  them 
particularly  well  to  provide  the 
proposed  services;  or  (3)  banks 
generally  provide  services  that  are  so 
integrally  related  to  the  proposed 
services  as  to  require  their  provision  in 
a  specilized  form.  These  guidelines  for 
determining  whether  an  activity  is 
closely  related  to  banking  are  set  out  in 
National  Courier  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System.  516  F.2d  1229  (D.C.  Cir.  1975).  In 
addition,  the  Board  may  consider  any 
other  basis  that  may  demonstrate  that 
the  activity  has  a  reasonable  or  close 
relationship  to  banking  or  managing  or 
controlling  banks.  Board  Statement 
Regarding  Regulation  Y.  49  FR  813 
(1984). 

Comment  also  is  requested  on 
whether  the  proposal  would  be  a  proper 
incident  to  banking,  that  is,  whether  the 
performance  of  the  activity  may 
reasonably  be  expected  to  produce 
benefits  to  the  public  that  outweigh 
possible  adverse  effects. 

Comment  also  is  requested  on 
whether  conditions  should  be 
established  to  ameliorate  any  possible 
adverse  effects,  in  addition  to,  or  as 
modifications  of,  the  commitment 
already  offered  by  Applicant.  Applicant 
has  conunitted  that  the  securities 
brokerage  services  of  MH  Securities  will 
be  separate  and  distinct  from  the 


activity  of  underwirting  and  dealing  in 
government  obligations  and  money 
market  instruments  and  the  provision  of 
advice  concerning  government 
obligations  and  money  market 
instruments. 

In  this  regard,  the  personnel  of  MH 
Securities  who  currently  engage  in 
underwriting  and  dealing  in  government 
obligations  and  money  market 
instruments  and  providing  investment 
advice  relating  to  government 
obligations  and  money  market 
instruments  would  not  provide  any 
securities  brokerage  services.  The 
personnel  of  KfH  Securities  who  would 
provide  securities  brokerage  services 
would  not  engage  in  underwriting  and 
dealing  in  government  obligations  and 
money  market  instruments  nor  provide 
investment  advice  concerning 
government  obligations  and  money 
market  instruments.  Employees  of  MH 
Securities  that  engage  in  securities 
brokerage  activities  will  be  physically 
separate  from  those  engaged  in 
underwriting  and  dealing  in  government 
obligations  and  money  market 
instruments  and  providing  advice 
concerning  government  obligations  and 
money  market  instruments.  No 
advertising  or  promotion  by  MH 
Securities  will  state  or  imply  that  any 
investment  advice  or  research  services 
will  be  offered  or  provided  in 
connection  with  its  securities  brokerage 
services.  MH  Securities  will  maintain 
separate  and  explicit  prices  for  its 
securities  brokerage  services  and  its 
underwriting  and  dealing  in  of 
government  obligations  and  money 
market  instnunents.  Moreover,  there 
will  be  no  linkage  of  securities 
brokerage  services  and  underwriting 
and  dealing  in  government  obligations 
and  money  instruments  and  advice 
concerning  government  obligations  and 
money  market  instruments.  Nor  will 
there  be  any  discount  for  using  both  the 
securities  brokerage  services  and  the 
services  related  to  government 
obligations  and  money  market 
instruments.  Customers  using  both  the 
securities  brokerage  services  and 
services  related  to  government 
obligations  and  money  market 
instruments  of  MH  Securities  will 
receive  separate  bills  and  statements  of 
account. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  WiUiam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  December  5, 
1985.  Any  request  for  a  hearing  must,  as 
required  by  section  262.3(e)  of  the 
Board's  Rules  of  Procedure,  12  CFR 
262.3(e),  be  accompanied  by  a  statement 


of  why  a  written  statement  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Nfew  York. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-27147  Filed  11-14-85;  8:45  am) 

BILUNQ  CODE  •21IM>1-4I 


Wells  Fargo  &  Co.;  Proposal  To  Issue 
Variably  Denominated  Payment 
instruments,  Including  Certain 
Instruments  Having  Unlimited 
Maximum  Face  Values 

Wells  Fargo  &  Company  ("Applicant" 
or  "Wells  Fargo"),  San  Francisco. 
California,  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding' 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  for  permission  to 
engage  directly  in  the  issuance  and  sale 
of  payment  instruments,  as  follows:  (1) 
Domestic  money  orders  to  a  maximum 
face  value  of  $10,000;  (2)  international 
money  orders  in  denominations  not  to 
exceed  $10,000;  and  (3)  official  "checks" 
with  no  maximum  limitation  on  the  face 
amount.  Direct  or  indirect  sale  and/or 
issuance  of  variably  denominated 
payment  instruments  by  bank  holding 
companies  has  been  previously 
approved  by  Board  order  only  for  face 
amounts  not  to  exceed  $10,000. 
BankAmerica  Corporation,  70  Federal 
Reserve  Bulletin  364  (1984);  Citcorp.  71 
Federal  Reserve  Bulletin  58  (1985). 

The  issue  presented  by  the  proposal  is 
whether  the  issuance  of  certain  payment 
instruments  with  no  maximum  limitation 
on  their  face  value,  and  subject  to  the 
limitations  stated  within  the  proposal, 
would  be  consistent  with  the  policies 
expressed  in  the  Board's  BankAmerica 
Order. 

In  its  BankAmerica  Order,  the  Board 
noted  its  concern  that  the  issuance  of 
Sijuch  instruments  with  a  face  value  of 
over  $1,000  could  result  in  an  adverse 
effect  on  the  reserve  base  because  such 
instruments  generally  are  not  subject  to 
transaction  account  reserve 
requirements.  Because  reserve 
requirements  serve  as  an  essential  tool 
of  monetary  policy,  the  Board  was 
concerned  that  the  BankAmerica 
proposal  might  result  in  adverse  effects 
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on  monetary  policy  due  to  the  erosion  of 
the  reservable  deposits  of  the  banking 
system. 

In  order  to  assess  the  ejects  of  that 
proposal  on  the  reserve  base,  the  Board 
determined  that  it  should  closely 
monitor  its  effects  on  the  Board's 
conduct  of  monetary  policy.  To  that  end. 
the  Board  approved  the  BankAmerica 
proposal  to  issue  such  instruments  with 
a  face  value  up  to  $10,000,  but  required 
BankAmerica  to  file  with  the  Board 
weekly  reports  of  daily  data  on  this 
activity.  If  it  appeared  that  the  result  of 
the  proposal  was  a  significant  reduction 
in  the  reserve  base  or  other  adverse 
effect  on  thtf  conduct  of  monetary 
policy,  the  Board  stated  that  it  might 
impose  reserve  requirements  on  such 
transactions. 

Applicant  has  stated  that  by  its 
proposal  it  does  not  wish  to  cause  any 
modification  of  the  Board's  policies  as 
expressed  in  the  BankAmerica  Order. 
Accordingly,  Wells  Fargo  proposes  as 
part  of  this  application,  and  commits, 
that  Wells  Fargo  shall  effectively  cause 
to  be  deposited  into  a  demand  deposit 
account  at  its  bank  subsidiary.  Wells 
Fargo  Bank,  N.A.,  all  the  proceeds  of 
any  official  check  having  a  face  value  in 
excess  of  $10,000,  and  the  proceeds  of 
each  item  will  remain  in  the  demand 
account  until  the  respective  payment 
instrument  is  paid.  Weekly  reports  will 
be  made  showing  separately  the 
aggregate  value  of  outstanding 
instruments  with  face  values  up  to 
$10,000,  as  well  as  the  aggregate  value  of 
outstanding  instruments  with  face 
values  exceeding  $10,000. 

Applicant  contends  that 
implementation  of  the  foregoing 
commitment  and  procedures  will 
maintain  reserves  at  the  same  levels  as 
would  be  the  case  if  the  Board  were  to 
approve  a  Wells  Fargo  application  to 
increase  the  denomination  of  official 
checks  available  for  sale  by  Wells  Fargo 
from  $1,000  to  $10,000,  but  at  the  same 
time  will  permit  Wells  Fargo  to  increase 
the  efficiency  and  reduce  the  overall 
cost  of  its  payment  instruments 
activities. 

Wells  Fargo  also  has  committed  to 
issue  and  sell  these  instruments 
exclusively  through  branches  of  Wells 
Fargo  Bank  in  California.  In  this  regard. 
Applicant  relies  upon  section  4(c)(1)(C) 
of  ihe  Bank  Holding  Company  Act  for 
authority  to  furnish  data  processing, 
marketing  and  servicing  assistance  in 
connection  with  its  payment  instruments 
activities. 

Interested  persons  may  express  their 
views  in  writing  on  the  question 
whether  consummation  of  this  proposal 
can  "reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 


convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551.  not  later  than  December  11. 
1985.  Any  request  for  a  hearing  must,  as 
required  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8. 1985. 
William  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  85-27148  Filed  11-14-85;  8:45  am] 

BILUNQ  COOC  C21(M)1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget;  General  Services 
Administration  Acquisition  Regulation, 
Progress  Payment  Provision  (552.232- 
74) 

AGENCY:  Office  of  Policy  and 
Management  System,  GSA. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  an  existing  collection 
in  use  without  a  control  number. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder.  GSA  Desk  Officer,  Room 
3235.  NEOB.  Washington.  DC  20503,  and 
to  William  W.  Hiebert,  GSA  Clearance 
Officer,  General  Services 
Administration  (ATRAI).  Washington. 
DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ida  Ustad.  Office  of  Acquisition  Policy 
(202-523-4754). 

SUPPLEMENTARY  information:  a. 

Purpose.  This  collection  will  inform  the 
contracting  officer  if  a  prospective 
contractor  wants  progress  payments  and 


if  his  bid  or  offer  is  conditioned  upon 
receipt  of  the  payments. 

b.  Annual  reporting  burden. 
Respondents,  responses  and  hours.  30 
each. 

c.  Copies  of  proposal.  Copies  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (ATRAI), 
Room  3013,  GS  Building,  Washington, 
DC  20405  (202-566-0666). 

Dated:  November  8, 1985. 

Johnny  T.  Young, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-27218  Filed  11-14-85:  ft45  am] 

BILUMG  CODE  SI2»-ai-M 


Agency  Information  Collection  Under 
Review  by  ttte  Office  of  Management 
and  Budget  State  Agency  Donation 
Report  of  Surplus  Personal  Property 

AOENCv:  Office  of  Policy  and 
Management  Systems,  GSA. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  requests  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder.  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington.  DC  20503.  and 
to  William  W.  Hiebert,  GSA  Clearance 
Officer.  General  Services 
Administration  (ATRAI).  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Audrey  Harris,  Office  of  Federal  Supply 
and  Services  (703-557-1234). 

SUPPLEMENTARY  INFORMATION:  a. 

Purpose.  This  collection  provides 
information  for  the  evaluation  of 
regional  and  State  agency  performance 
in  the  donation  of  surplus  personal 
property. 

b.  Annual  reporting  burden. 
Respondents  55,  responses  and  hours 
220  each. 

c.  Copies  of  proposal.  Copies  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (ATRAI), 
Room  3013,  GS  Building,  Washington. 
DC  20405  (202-566-0666). 

Dated:  November  6, 1985. 
)oimny  T.  Young, 

Acting  Director,  Information  Management 

Division. 

[FR  Doc.  85-27219  Filed  11-14-85;  8:45  am] 

BTUMQ  CODE  ••20-24-M 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
of  itianagement  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  pubhshes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  comphance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  8. 
1985. 

Public  Health  Service 

Food  and  Drug  AdministratioD 

Subject:  Common  or  Usual  Name 
Labeling  of  Peanut  Spreads — Existing 
Collection. 

Respondents:  Businesses,  small 
businesses. 

OMB  Desk  Officer  Bruce  Artim. 

Social  Security  Admiiiistration 

Subject:  AFDC-Adult  Quality  Control 
Summary  Tables-SSA  4342  Revision 
(0960-0146). 

Respondents:  State  or  local 
governments. 

Subject:  Physician/Medical  Officers 
Statement  (Patients  Capability  to 
Manage  Benefits) — Revision  (0960-0024). 

Respondents:  Individuals,  physicians. 

OMB  Desk  Officer  Judy  A.  Mcintosh. 

Human  Development  Services 

Subject:  Referral  for  WIN 
Registration-IM-3 — Extension  (0980- 
0111). 

Respondents:  State/local 
governments. 

OMB  Desk  Officer  Judy  A.  Mcintosh. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 
OMB  Reporls  Management  Branch,  New 

Executive  Office  Building,  Room  3208, 

Washington.  DC  20503,  ATTN:  (name 

of  OMB  Desk  Officer). 

Dated:  November  12, 1985. 
K.  Jacqueline  Holz, 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 
|FR  Doc.  85-27273  Filed  ll-14-«5:  8:45  am] 

BtLUNG  COOC  4150-04-11 


Food  and  Drug  Administration 
[Docl(etNaa5M-0504] 


Cardiac  Pacemakers,  Inc.;  Premarket 
Approval  of  ttte  Automatic  Implantable 
Cardioverter  Defibrillator  (AICD) 
System 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted  by 
Intec  Systems.  Inc..  Pittsburgh.  PA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Automatic  Implantable  Cardioverter 
Defibrillator  (AICD)  system.  Intec 
subsequently  assigned  the  application  to 
Cardiac  Pacemakers,  Inc..  St.  Paul,  MN 
55101.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant  of  the 
approval  of  the  application. 
date:  Petitions  for  administrative 
review  by  December  16. 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  e^ectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Terry,  Center  for  Devices  and 

Radiological  Health  (HFZ-450),  Food 

and  Drug  Administration,  8757  Georgia 

Ave.,  Silver  Spring,  MD  20910,  301-427- 

7594. 

SUPPLfMENTARY  INFORMATION:  On 

March  1, 1984,  Intec  Systems,  Inc.. 
Pittsburgh.  PA  15238,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  die  Automatic  Implantable 
Cardioverter  Defibrillator  (AICD) 
system.  The  AICD  system  consists  of  a 
battery  operated  pulse  generator  (AID*- 
B  or  AID*-BR).  a  set  of  leads,  and 
external  diagnostic/monitoring 
electronic  devices  (the  External 
Cardioverter  Defibrillator  (ECD)  system 
and  the  AIDCHECK»-B  system). 

The  AICD  system  is  intended  for  the 
treatment  of  ventricular  tachycardia  and 
ventricular  fibrillation  in  patients  who 
are  at  high  risk  of  sudden  cardiac  death. 
Such  patients  are  defined  as:  (1)  Those 
who  have  survived  at  least  one  episode 
of  cardiac  arrest  presumably  due  to 
hemodynamically  unstable  ventricular 
tachyarrhythmia  not  associated  with 
acute  myocardial  infarction,  and  (2) 
those  who.  in  the  absence  of  such 
previous  arrest  have  experienced 
recurrent  ventricular  tachyarrhythmias 


and  are  inducible  into  sustained 
hypotensive  ventricular  tachycardia  or 
fibrillation  or  both  despite  conventional 
antiarrhythmic  drug  therapy.  The 
patients  who  meet  the  criteria  above 
should  have  also  undergone  a  complete 
cardiological  evaluation  that  includes 
electrophysiological  testing. 

On  May  13, 1985,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  October 
4, 1985,  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  wiUi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 


A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Doris  Terry  (HFZ-450), 
address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g]),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  of 
CDRH's  action  by  an  independent 
advisory  conunittee  of  experts.  A 
petition  is  to  be  in  the  form  of  a  petition 
for  reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  peUtioner  shall  identify 
the  form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  the  review  to 
be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  16. 1985,  file  with  the 


Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  pjn.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  380e(d),  369j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  7, 1985. 
John  C.  ViUforth, 

Director,  Center  for  Devices  and  Radiological 

Health. 

(FR  Doc,  85-27127  Filed  11-14-85;  8:45  am] 

BILUNO  CODE  4160-01-11 


[Docket  No.  85M-0507] 

Johnson  &  Johnson  Products,  Inc.; 
Premarket  Approval  of  J-COLL™ 
Collagen  AbsortMble  Hemostat 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Johnson  & 
Johnson  Products,  Inc.,  New  Brunswick, 
NJ,  for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976.  of 
the  J-COLL™  Collagen  Absorbable 
Hemostat.  After  reviewing  the 
recommendation  of  the  General  and 
Plastic  Surgery  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
date:  Petitions  for  administrative 
review  by  December  16, 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockyille,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nirmal  K.  Mishra,  Center  for  Devices 
and  Radiological  Health  (HFZ^IO), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7156. 

SUPPLEMENTARY  INFORMATION:  On  June 
13, 1984,  Johnson  &  Johnson  Products, 
Inc..  New  Brunswick,  NJ  08903. 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  J-COLL'"''' 


Collagen  Absorbable  Hemostat.  The 
device  is  an  absorbable  hemostatic 
agent  that  is  a  sterile,  nonpyrogenic 
lightly  cross-linked,  and  lyophilized 
bovine  dermal  collagen.  The  device  is 
indicated  in  surgical  procedures  (other- 
than  in  neurosurgical  urological,  and 
ophthalmological  surgery)  for  use  as  an 
adjunct  to  hemostasis  when  control  of 
bleeding  by  ligature  or  other 
conventional  methods  is  ineffective  or 
impractical.  On  May  iai985,  the 
General  and  Plastic  Surgery  Devices 
Panel,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  October  10,1985. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  wi^  the  name  of  the 
device  of  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Nirmal  K.  Mishra  (HFZ- 
410),  address  above. 

Opportunity  for  Admioistrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d](3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  of 
CDRH's  action  by  an  independent 
advisory  committee  of  experts.  A 
petition  is  to  be  in  the  form  of  a  petition 
for  reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall  identify 
the  form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
pubhsh  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 


BEST  COPY  AVAILABLE 


Petitioners  may.  at  any  time  on  or 
before  December  16. 1985.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p jn.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat  554-555.  571  (21 
U.S.C  360e(d).  360i(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  7, 1985 
lohn  C  ViUforth. 

Director.  Center  for  Devices  and  Radiological 
Health. 
[FR  Doc.  85-2716  FUed  11-14-85;  8:45  am] 

BUJJNG  CODE  4160-01-M 


Health  Care  Financing  Administration 

Medicaid  Program;  Hearing; 
Reconsideration  of  Disapproval  of  a 
Georgia  State  Plan  Amendment 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  January  7. 
1986  in  Atlanta,  Georgia  to  reconsider 
our  decision  to  disapprove  Georgia  State 
Plan  Amendment  84-22. 

date:  Requests  to  participate  in  the 
hearing  as  a  party  must  be  received  by 
the  Docket  Clerk  December  2, 1985. 

FOR  further  INFORMATION,  CONTACT: 

Docket  Clerk.  Hearing  Staff.  Bureau  of 
Eligibility.  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207.  Telephone:  (301)  594- 
8261. 

SUPPLEMENTARY  INFORMATION:  This 

notice  annoimces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  a  Georgia  State  Plan 
Amendment 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 


47278 


Federal  Regbter  /  Vol.  Sq  No.  221  /  Friday.  November  15.  1985  /  Notices 


hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  OflFicer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  whether 
Georgia's  proposal  which  would  amend 
the  Georgia  Medicaid  State  plan  for 
reimbursement  of  inpatient  hospital 
services  violates  Federal  regulations  at 
42  CFR  447.253(b)(2). 

The  Medicaid  regulations  at  42  CFR 
447.253(b)(2)  require  submittal  of  an 
assurance  that  the  State's  estimated 
average  proposed  payment  rate  is 
reasonably  expected  to  pay  no  more  in 
the  aggregate  for  inpatient  hospital  or 
long-term  care  facility  services  than  the 
amount  that  would  be  paid  under 
Medicare  principles  of  reimbursement. 
The  State  of  Georgia  submitted  this 
assurance  in  support  of  its  proposed 
plan  amendment 

HCFA  believes  that  the  State  of 
Georgia's  increase  in  the  intensity 
allowance  for  hospitals  serving 
disproportionate  numbers  of  low  income 
patients  with  special  needs,  which  is 
greater  than  that  permitted  by  Medicare, 
would,  in  conjunction  with  other 
features  of  the  State's  hospital 
reimbursement  system,  permit  payments 
to  increase  faster  than  allowed  imder 
Medicare  and  would  result  in  payments 
in  excess  of  amounts  permitted  under 
the  Medicare  principles  of 
reimbursement.  HCFA  also  believes  the 
State  has  not  satisfactorily  explained 
how  the  proposed  intensity  factor  would 
comply  with  the  Medicare  upper 
payment  limit  and  therefore  the 
assurance  submitted  as  required  by  the 
regulations  at  42  CFR  447.253(b)(2)  is 
unacceptable.  Therefore,  HCFA  has 
determined  that  Georgia's  proposal  is  in 
violation  of  Federal  regulations  at  42 
CFR  447.253(b)(2). 

The  notice  to  Georgia  announcing  an 
administrative  hearing  to  reconsider  our 
disapproval  of  its  State  plan  amendment 
reads  as  follows: 

Mr.  Aaron  J.  Johnson. 


Commissioner,  Slate  of  Georgia,  Department 
of  Medical  Assistance,  Floyd  Veterans 
Memorial  BIdg. — West  Tower,  2  Martin 
Luther  King,  Jr.  Drive  SE.,  Atlanta, 
Georgia  30334 

Dear  Mr.  Johnson:  This  is  to  advise  you 
that  your  request  for  reconsideration  of  the 
decision  to  disapprove  Georgia  State  Plan 
Amendment  84-22  was  received  on  October 
10, 1985.  You  have  requested  a 
reconsideration  of  whether  the  plan 
amendment  which  would  amend  the  Georgia 
Medicaid  State  plan  for  reimbursement  of 
inpatient  hospital  services  conforms  to  the 
requirements  for  approval  under  the  Social 
Secruity  Act  and  pertinent  Federal 
regulations. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  January  7, 1986  at  10  a.m.,  in  the 
7th  Floor  Conference  Room,  101  Marietta 
Tower,  Spring  and  Marietta  Streets,  Atlanta, 
Georgia.  If  this  date  if  not  acceptable,  we 
would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Lawrence  AgelofT  as 
the  presiding  offical.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Gerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  594-8261. 

Sincerely  yours, 

C  McCIain  Haddow. 

Acting  Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  November  8, 1985. 
C  McClain  Haddow, 

Acting  Administrator,  Health  Care  Financing 

A  dministration. 

(FR  Doc  85-27191  Filed  11-14-85;  8:45  amj 

BtUMQ  COOE  4120-01-M 


[BERC-351-N] 

Medicare  Program;  Hospice  Payment 
Cap 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  an 
updated  payment  cap  for  hospice  care 
under  the  Medicare  program.  The 
revised  cap  amount  applies  to  payments 
made  to  a  hospice  for  the  period 
November  1, 1984  through  October  31. 
1985. 

EFFECTIVE  DATE:  The  payment  cap  is 
effective  for  the  period  November  1. 
1984  through  October  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Randal  Ricktor,  (301)  597-1806. 


SUPPLEMENTARY  INFORMATION:  Section 
122  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pub.  L  97- 
248),  which  was  enacted  on  September 
3, 1982,  expanded  the  scope  of  Medicare 
benefits  by  authorizing  coverage  for 
hospice  care  for  terminally  ill 
beneficiaries.  The  principal  changes 
made  by  section  122  are  contained  in 
sections  1812  (a)(4)  and  (d),  1813(a)(4). 
1814  (a)(7)  and  (i).  1816(e)(5).  and 
1861(dd)  of  die  Social  Security  Act  (Uie 
Act).  Section  1814(i)  of  the  Act  was 
further  amended  on  August  29, 1983  by 
section  1  of  Pub.  L  98-90  and  on 
November  8. 1984  by  section  1(a)  of  Pub. 
L  98-617.  Our  regulations  implementing 
the  hospice  program  under  Medicare 
were  published  in  the  Federal  Register 
on  December  16. 1983  (48  FR  56008)  and 
are  set  forth  at  42  CFR  Part  41&    . 

Under  the  authority  of  section  1814(i) 
of  the  Act.  hospices  are  paid  on  the 
basis  of  one  of  four  prospectively 
determined  rates  for  each  day  in  which 
a  qualified  Medicare  beneficiary  is 
under  the  care  of  the  hospice.  "The  four 
categories  of  payment  rates  are  routine 
home  care,  continuous  home  care, 
inpatient  respite  care,  and  general 
inpatient  care,  as  described  in  9  418.302. 
However,  section  1814(i)(2)  of  the  Act 
specifies  that  Medicare  payment  to  a 
hospice  for  care  furnished  over  the 
period  of  a  year  is  limited  by  a  payment 
cap.  The  payment  cap  is  described  in 
regulations  at  §  418.309. 

Section  1814{i)(2)(B)  of  the  Act  and 
9  418.309  of  tile  regulations  set  the  initial 
hospice  cap  amount  for  the  period 
November  1. 1983  to  October  31. 1984  at 
$6,500.  Each  hospice's  cap  amount  is 
calculated  by  multiplying  the  yearly  cap 
by  the  number  of  Medicare  beneficiaries 
who  elected  to  receive  and  did  receive 
hospice  care  fiY)m  the  hospice  during  the 
cap  period  (November  1  through 
October  31). 

Section  1814(i)(2)(B)  of  die  Act  and 
9  418.309(a)  specify  the  manner  in  which 
the  cap  amount  is  adjusted  for 
accounting  years  that  end  after  October 
1. 1984.  The  initial  cap  amount  of  $6,500 
is  adjusted  for  inflation  or  deflati'on  for 
cap  years  that  end  after  October  1. 1984 
by  using  the  percentage  change  in  the 
medical  care  expenditure  category  of 
the  Consumer  Price  Index  (CPI)  for 
urban  consumers  that  is  published  by 
the  Bureau  of  Labor  Statistics  (BLS). 
This  adjustment  is  made  using  the 
change  in  the  CPI  from  March  1984  to 
the  fifth  month  of  the  cap  year.  Because 
the  cap  year  runs  from  November  1. 1984 
through  October  31. 1985,  an  index  is 
needed  to  measure  inflation  (or 
deflation)  from  March  1984  to  March 
1985  (the  fifth  month  of  the  accounting 


Federal  Register  /  Vol.  50.  No.  221  /  Friday.  November  15,  1985  /  Notices 47279 


year).  Since  this  calculation  could  not  be 
made  until  after  March  1985,  we  could 
not,  as  a  practical  matter,  publish  the 
hospice  cap  amount  before  the 
beginning  of  the  period  to  which  the  cap 
applies. 

BLS  has  recently  released  figures  that 
indicate  a  March  1985  price  level  in  the 
medical  care  expenditure  category  of 
396.5  (1967=100.0).  This  figure  is  divided 
by  the  March  1984  price  level  of  374.5  to 
yield  an  index  of  1.059.  Therefore,  the 
new  hospice  cap  is  the  product  of  $6,500 
and  1.059;  that  is,  $6,884.  This  cap 
applies  to  hospices  for  care  furnished 
from  November  1. 1984  to  October  31, 
1985. 

This  notice  merely  announces 
amounts  required  by  legislation  and 
S  418.309.  This  notice  is  not  a  proposed 
rule  or  a  Hnal  rule  issued  after  a 
proposal,  and  does  not  alter  any 
regulation  or  policy.  Therefore,  no 
analyses  are  required  under  Executive 
Order  12291  or  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  through  612). 

(SecUon  1814(i)  of  the  Social  Security  Act  (42 
U.S.C.  1395ni))  and  42  CFR  418.309) 
(Catalog  of  Federal  Domestis  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance) 

Dated:  October  29, 19B5. 
C.  McQain  Haddow. 

Acting  Administrator,  Health  Care  Financing 

Administration. 

(FR  Doc.  85-27264  Filed  11-14-85:  8:45  am) 

BILLING  CODE  41MMI1-M 


Office  of  Human  Development 
Servtces 

Federal  Allotments  to  State*  for  Social 
Services  Expenditures  Pursuant  to  the 
Title  XX— Social  Services  Block  Grant 
Act;  Promulgation  for  Fiscal  Year  1987 

AGENCY:  Office  of  Human  Development 
Services,  Department  of  Health  and 
Human  Services. 

action:  Notification  of  Allocation  of 
Title  XX— Social  Services  Block  Grant 
Allotments  for  Fiscal  Year  1987. 

summary:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1987  pursuant  to  Title  XX  of  the 
Social  Security  Act,  as  amended  (Act). 
The  allotments  to  the  States  published 
herein  are  based  upon  the  authorization 
set  forth  in  section  2003  of  the  Act  and 
are  contingent  upon  Congressional 
appropriations  actions  for  the  fiscal 
year.  If  Congress  enacts  and  the 
President  approves  an  amount  different 
from  the  authorization,  the  allotments 
will  be  adjusted  proportionately. 
FOR  FURTHER  INFORMATION  CONTACT: 

HDS  Regional  Administrators. 


SUPPt-EMENTARY  INFORMATION:  Section 
2003  of  the  Act  authorizes  $2.7  billion  for 
Fiscal  Year  1987  and  provides  that  it  be 
allocated  as  follows: 

(1)  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receive  an  amount  which 
bears  the  same  ratio  to  $2.7  billion  as  its 
allocation  for  Fiscal  Year  1981  bore  to 
$2.9  billion. 

*     (2)  The  remainder  of  the  $2.7  billion  is 
allocated  to  each  State  in  the  same 
proportion  as  that  State's  population  is 
to  the  population  of  all  States,  based 
upon  the  most  recent  data  available 
from  the  Department  of  Commerce. 

For  Fiscal  Year  1987.  the  allotments 
are  based  upon  the  Bureau  of  the 
Census  population  statistics  contained 
in  its  publication  "Current  Population 
Reports"  (Series  P-25  No.  970.  issued 
June  1985).  which  is  the  most  recent 
satisfactory  data  available  from  the 
Department  of  Commerce  at  this  time  as 
to  the  population  of  each  State  and  of  all 
States. 

EFFECTIVE  DATE:  The  allotments  shall  be 
effective  October  1. 1986. 

Fiscal  Year  1987  Federal  Allotments 
to  States  Social  Services — ^Title 
XX  Block  Grants 


Total. 


.  $2,700,000,000 


Fiscal  Year  1987  Federal  Allotments 
to  States  Social  Services — Title 
XX  Block  Grants — Continued 


Alabama.- _- 45.363,931 

Alaska \ 5.684.703 

Arizona 34,710,797 

Arkansas 26.706,735 

California : 291 ,306,927 

Colorado 36.131,973 

Connecticut »...  35,859,107 

Delaware 6,969,446 

Dist.  of  Columbia 7,083,140 

Florida 124,790,603 

Georgia 66.363,224 

Guam 465,517 

Hawaii 11.812,813 

Idaho 11,380.776 

Illinois 130,873,235 

Indiana -,._...  62,508,995 

Iowa _ 33,084,972 

Kansas 27,718,612 

Kentucky 42,328,299 

Louisiana 50,730.291 

Maine 13.143.034 

Maryland 49.445.548 

MassachusetU 65.919,817 

Michigan 103,177,362 

Minnesota -...  47.319,469 

Mississippi - « 29,537.717 

Missouri 56,937,986 

Montana 9.368,391 

Nebraska 18,259,266 

Nevada 10.357,529 

New  Nampshire, 11,107,910 

New  jersey- 85.441,088 

New  Mexico 17,190,034 

New  York 201,636,420 

North  Carolina - 70.092,389 

North  Dakota 7,799,413 


No.  Mariana  Islands.. 

Ohio 

Oklahoma —.—.-. 

Oregon .— . 

Pennsylvania — ... 

Puerto  Rico ..- 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah - 

Vermont — 

Virgin  Islands 

Virginia. 


93.103 

„-__..  122,243.856 

„„._.-  37,496,302 

30,401,792 

135,307,304 

13,965,517 

10.937.369 

37.519.041 

8.026.801 

53.629,489 

181.785.436 

18.782.259 

6,025,785 

465,517 

64.077.974 

Washington - -...  49,445,548 

West  Virginia 22,193,061 

Wisconsin 54,186,590 

Wyoming —  5,809,767 


Dated:  November  8, 1965. 

Enid  Borden, 

Acting  Director,  Office  of  Policy  and 
Legislation. 

Approved:  November  8. 1985. 
Dorcas  R.  Hardy. 

Assistant  Secretary  for  Human  Development 
Services. 
(FR  Doc.  85-27272  Filed  11-14-85;  8:45  am) 

MLLMO  CODE  4130-91-M 


PubHc  HeaKti  Service 

Assessment  of  Medical  Technology; 
End-Stage  Renal  Disease 

The  Public  Health  Service  (PHS). 
through  the  Office  of  Health  Technology 
Assessment  (OHTA).  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  clinical  effectiveness,  and 
appropriateness,  of  laboratory  or  other 
tests  in  the  clinical  management  of 
patients  undergoing  dialysis  for  end- 
stage  renal  disease  (EBRD).  Specifically, 
this  assessment  seeks  to  determine:  1. 
What  laboratory  tests  are  routinely 
required  in  average  maintenance 
dialysis  cases?  2.  If  they  are  required 
with  predictable  frequency,  what  is  the 
recommended  frequency  (weekly, 
monthly,  other)?  3.  In  more  complicated 
or  otherwise  atypical  cases,  what  non- 
routine  tests  or  batteries  of  tests  may  be 
required  for  the  ongoing  care  of  subsets 
of  the  ESRD  population?  4.  Would  such 
tests  be  frequently  or  infrequently 
performed?  This  assessment  seeks  to 
determine  what  constitutes  optimal 
laboratory  studies  in  Ate  periodic 
evaluation  of  ail  dialysis  patients, 
whether  in-facinty  or  on  home  dialysis, 
and  whether  tmdergoing  hemodialysis. 
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intermittent  peritoneal  dialysis, 
continuous  cycling  peritoneal  ctialysis, 
or  continuous  ambulatory  peritoneal 
dialysis. 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  as  well  as  from  PHS  agencies  and 
others  in  the  Federal  Government.  The 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  Any  person 
or  group  wishing  to  provide  OHTA  with 
information  relevant  to  this  assessment 
should  do  so  in  writing  no  later  than  90 
days  from  the  date  or  publication  of  this 
notice. 

The  information  being  sought  is  a 
review  and  assessment  of  past,  current, 
and  planned  research  related  to  this 
technology,  a  bibliography  of  published 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies,  and 
information  related  to  the  clinical 
acceptability  and  effectiveness  of  this 
technology.  Proprietary  information  is 
not  being  sought. 

Written  material  should  be  submitted 
to:  Harry  Handelsman,  D.O..  National 
Center  for  Health  Services  Research, 
and  Health  Care  Technology 
Assessment,  Park  Building,  Room  3-ia 
5600  Fishers  Lane,  Rockville.  MD  20857. 
(301)  443-4990. 

Dated:  November  1, 1985. 
Enrique  D.  Carter,  M.D., 

Director.  Off  ice  of  Health  Technology 
Assessment,  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 
[FR  Doc.  85-27190  Filed  11-14-85;  8:45  am] 

MLUNG  COOe  4160-17-M 


Advisory  Council;  Meeting 

In  accordance  with  section  19(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
Council  scheduled  to  meeting  during  the 
month  of  December  1985: 

Name:  National  Advisory  Council  on 
Health  Care  Technology  Assessment. 

Date  and  Time:  December  3, 1985,  8:30  a.m. 

Place:  Bethesda  Hyatt  Hotel,  Judiciary 
Cabinet  Suite,  One  Bethesda  Metro  Center, 
(Wisconsin  Avenue  and  East- West  Highway), 
Bethesda.  Maryland  20814. 

Open  8:30  a.m.  to  4:30  p.m. 

Purpose:  The  Council,  pursuant  to  Pub.  L. 
98-551,  is  charged  to  provide  advice  to  the 
Secretary  and  to  the  Director  of  the  National 
Center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment 


(NCHSR)  with  respect  to  the  performance  of 
the  health  care  technology  assessment 
functions  pre8cril>ed  by  section  305  of  the 
Public  Health  Service  Act,  as  amended.  This 
session  will  focus  on  Council  organization, 
selection  of  a  Chairman  and  consideration  of 
the  process  by  which  the  Council  will  carry 
out  its  responsibilities. 

Agenda:  The  session  will  be  devoted  to 
orientation,  organization,  and  other  business 
covering  administrative  matters.  There  will 
be  a  presentation  by  the  Director,  NCHSR/ 
OTA  to  open  the  meeting. 

Anyone  wishing  to  obtain  a  Roster  of 
Memt)ers,  MinutesHf  Meeting,  or  other 
relevant  information  should  contact  Mr. 
William  Whorton,  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment,  Stop  330,  Park 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  number  (301)  443- 
5653. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  6, 1985. 
John  E.  Marsliall,  Ph.D.,  , 

Director,  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment 

[FR  Doc.  85-27189  Filed  11-14-65;  8:45  am) 

MLUNQ  COOE  4iaO-17-« 


National  Toxicoiogy  Program;  Board 
of  Scientiftc  Conselors;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors.  U.S. 
Public  Health  Service,  in  the  Conference 
Center.  Building  101.  South  Campus. 
National  Institute  of  Envirormiental 
Health  Sciences.  Research  Triangle 
Park,  North  Carolina,  on  December  9. 
1985. 

The  meeting  will  be  open  to  the 
public.  The  primary  agenda  topic  is  to 
peer  review  draft  technical  reports  of 
long-term  toxicology  and  carcinogenesis 
studies  fix)m  the  National  Toxicology 
Program.  Reviews  will  be  conducted  by 
the  Technical  Report  Review 
Subcommittee  of  the  Board  in 
conjunction  with  an  ad  hoc  Panel  of 
Experts.  The  meeting  wiU  commence 
with  a  discussion //077)  8:30  a.m.  to  9:15 
a.m.  of  proposed  modifications  to  the 
levels  of  evidence  of  carcinogenicty 
used  since  June  1983  in  formulating 
interpretive  conclusions  for  the  NTP 
long-term  toxicology  and  carcinogenesis 
studies. 

Draft  technical  reports  of  studies  on 
the  following  chemicals  (listed  in  order 
of  review  with  Chemical- Abstracts 
Service  registry  numbers,  routes  of 
administration  and  species,  and  NTP 
chemical  managers]  are  scheduled  to  be 
peer  reviewed  on  December  9: 


Ch€niical/(CAS 
regisliyNo.) 

Rou««/ipaciM 

Owmteal 

)nanager/(pN>n« 

No. 

Chtorphenirsnnna 

GwiageyMioe. 

Dr.  R.L  Ualnjch 

Maleale(l13- 

Rat*. 

(919-541-4142) 

82-S). 

Amptcillin 

Gaviga/M<c6, 

Or.  J.K.  Dunntck 

Tnhydrate 

Rats. 

(919-541-4811) 

(7177-48-2). 

Oxvtetracyctin* 

Feed/Mic«,  Rab... 

Dr.  K.M.  Abdo 

HydrocNocide 

(919-641-7819) 

(2068-46-0). 

inhalation/MIc*, 

Or.  Pd  Chan  (919- 

MetttKrylats 

Rata. 

641-7561) 

(80-«2-«). 

Additionalty.  studtos  on  on*  or  both  o(  the  fotlow*ig 
che<ncala  ara  (Ming  tchadutad  IwxaAwiy  tor 
prssantalion  and  review: 


Thchloroelhyten* 

Gavage/Rals.  tour 

Dr.  J.H.  Mannew 

(wittxMt 

straina. 

(919-541-4178) 

Epichlorohydrin) 

(79-01-6). 

Diniwnywiny) 

Gavage/Mica. 

Dr.  BA  Schwett 

CMorida  (513- 

R«a. 

(919-S41-7992) 

37-1). 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart.  Office  of  the  Director,  National 
toxicology  Program,  P.O.  Box  12233. 
Research  Triangle  Park,  North  Carolina 
27709.  telephone  (919-541-3971),  FTS 
(629-3971).  will  furnish  final  agenda, 
rosters  of  subcommittee  and  panel 
members,  and  other  program 
information  prior  to  the  meeting,  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  November  8, 1985. 
David  P.  Rail.  M.D..  Ph.D., 

Director,  National  Toxicology  Program. 
(FR  Poc.  85-27170  Filed  11-14-85;  8:45  am] 

BILUMG  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
Receipt  of  Application  for  Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provide  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  et  seq.]: 
PRT-697192 
Applicant:  San  Diego  Zoo,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  2  female  captive-bred  lesser 
mouse  lemurs  [Microcebus  murinus] 
from  Rotterdam  Zoo,  the  Netheriands, 
for  the  purpose  of  enhancement  of 
propagation. 
PRT-897337 
Applicant-  San  Diego  Zoo,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
import  two  male  and  four  female 
captive-bred  Bawean  deer  [Axis 
[ = Cervus)  porcinus  kuhli]  from 
Singapore  Zoological  Gardens.  Republic 


of  Singapore,  for  the  purpose  of 
enhancement  of  propagation. 

PRT-697188 

Applicant:  San  Diego  Zoo,  San  Diego.  CA 

The  applicant  requests  a  permit  to 
export  a  female  Bomean  orangutan 
[Pongo  pygmaeus  pygmaeus]  to  the 
Leipzig  Zoo,  East  Germany,  for  the 
purpose  of  enhancement  of  propagation. 

PRT-698895 

Applicant:  San  Diego  Zoo,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
export  a  male  dhole  [Cuon  alpinus]  to 
the  Assiniboine  Park  Zoo,  Winnipeg. 
MB,  Canada,  for  the  purpose  of 
enhancement  of  progagation. 
PRT-691736 

Applicant:  Thomas  Reid  Associates,  Palo 
Alto,CA 

The  applicant  requests  a  permit  to 
take  (capture,  collect)  up  to  5  specimens 
each  of  the  mission  blue  butterfly 
[Plebejus  icarioides  missionensis)  and 
the  San  Bruno  elfin  butterfly  [Callophrys 
mossii  bayensis]  at  6  locations  in 
California  for  population  monitoring  and 
scientific  research. 
PRT-696903 

Applicant:  Carribean  Islands  Field  Station, 
Mayaguez,  PR 

The  applicant  requests  a  permit  to 
take  (collect)  up  to  15  brown  pelicans 
[Pelicanus  occidentalis)  aimually  for  the 
purpose  of  scientific  research. 
PRT-eoeeio 

Applicant:  New  York  Zoological  Society, 
Bronx,  NY 

The  applicant  requests  a  permit  to 
export  a  male  hooded  crane  [Grus 
monacha)  to  the  London  Zoological 
Society,  Whipsnade  Park,  England,  for 
the  purpose  of  enhancement  of 
propagation. 
PRT-a9ei38 

Applicant:  Marianne  Agardy — Univ.  of  Rhode 
Island,  Kingston,  RI 

The  applicant  requests  a  permit  to 
import  leatherback  sea  turtle 
[Denvochelys  coriacea)  blood  for  the 
purpose  of  scientific  research. 
PRT-697334 
Applicant:  Ed  Meyer,  Romulus,  MI 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd  of 
Phil  van  der  Merwe,  Hutchinson,  South 
Africa,  for  the  purpose  of  enhancement 
of  progagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 


Room  611. 1000  North  Glebe  Road, 
Arlington.  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  November  7. 1985. 
R.K.  Robinson, 

Chief,  Branch  of  Permits.  Federal  Wildlife 
Permit  Office. 
[FR  Doc.  85-27217  Filed  11-14-85;  8:45  am] 

BILUNG  COOE  4312-$»-M 


Bureau  of  Land  Management 

Montana;  Resource  Management  Plan/ 
EnvlronnrMntal  Impact  Statement  for 
ttie  South  Dakota  Resource  Area 

agency:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
ACTION:  Notice  of  availabiHty  of  the 
proposed  South  Dakota  resource 
management  plan  and  final 
environmental  impact  statement 

summary:  Pursuant  to  section  202(f)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  and  Section 
102(c)  of  the  National  Environmental 
Policy  Act  of  1969,  a  proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  (RMP/EIS)  has  been 
prepared  for  the  South  Dakota  Resource 
Area. 

date:  This  plan  is  protestable  during  a 
30-day  period  ending  December  18, 1985. 
Protests  should  be  sent  to  the  Director 
(202),  Bureau  of  Land  Management,  18th 
and  "C"  Streets,  NW,  Washington,  D.C. 
20240. 
SUPPLEMENTARY  INFORMATION:  The 

South  Dakota  Resource  Area,  Miles  City 
District,  contains  280,672  surface  acres 
of  pubUc  land  and  5,294,122  mineral 
acres  of  public  domain  located  in  South 
Dakota.  The  emphasis  of  this  plan 
centers  on  278,662  surface  acres  of 
Brule,  Butte,  Custer.  Fall  River,  Haakon, 
Harding,  Jackson,  Lawrence,  Lyman. 
Meade,  Pennington,  Perkins  and  Stanley 
Counties.  The  final  RMP/EIS  provides  a 
framework  for  managing  and  allocating 
public  land  and  resources  in  the 
Resource  Area  during  the  next  15  years. 
The  plan  focuses  on  resolving  two 
management  issues.  These  issues  are 
vegetation  apportionment  and  lands. 

A  total  of  five  alternatives  are 
considered  in  detail  including  the 
proposed  alternative.  One  alternative 
represents  no  action  which  means  a 


continuation  of  present  management 
direction.  The  others  provide  a  range  of 
themes  from  favoring  resource 
protection  of  favoring  resource 
production,  including  an  intermediate  or 
balanced  approach  (the  proposed  RMP). 
The  document  contains  comments 
received  during  the  public  review  period 
and  responses  to  those  comments,  and 
changes  which  were  made  as  a  result  of 
public  comment.  Protests  should  include 
the  following  information:  (1)  Name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest, 
(2)  a  statement  of  the  issue  or  issues 
being  protested.  (3)  a  copy  of  all 
documents  addressing  the  issue  or 
issues  that  were  submitted  during  the 
planning  process  by  the  protesting  party 
or  an  indication  of  the  date  the  issue  or 
issues  were  discussed  for  the  record, 
and  (4)  a  short,  concise  statement 
explaining  why  the  BLM  State  Director's 
decision  is  believed  to  be  wrong. 
Additional  procedures  for  filing  a' 
protest  are  listed  in  43  CFR  16ia5-2. 

PuUic  Paiticq»tion 

Copies  will  be  available  at  each 
public  library  located  in  the  counties 
listed  above  in  the  South  Dakota 
Resource  Area.  Public  reading  copies  of 
the  final  RMP/EIS  will  be  available  at 
the  following  locations: 
Office  of  Public  Affairs,  Interior 

Building.  18th  and  C  Streets  NW.. 

Washington.  D.C.  20240 
Montana  State  Office.  BLM,  222  N.  32nd 

Street,  Billings,  MT  59107 
Miles  City  District  Office,  Garryowen 

Road.  P.O.  Box  94a  Miles  City.  MT 

59301 
South  Dakota  Resource  Area  Office.  310 

Roundup  Street.  Belle  Fourche,  SO 

57717. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Roholt,  Project  Manager.  Miles 
City  District  Office,  P.O.  Box  940,  Miles 
City,  Montana  59301,  Telephone:  (406) 
232-4331. 
Dean  Stepanek, 
State  Director. 
October  31, 1985. 

[FR  Doc.  85-26597  Filed  11-14-85;  8:45  am] 
BHJJNQ  CODE  «3W-0N-M 

[C-40672] 

Emergency  Coal  Lease  Offering  by 
Sealed  Bid;  Routt  County.  CO 

U.S.  Department  of  the  Interior,  Bureau  of 
Land  Management.  Colorado  State  Office, 
2020  Arapahoe  Street  Denver,  Colorado 
80205. 

Notice  is  hereby  given  that  certain 
coal  resources  in  the  lands  hereinafter 
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described  in  Routt  County.  Colorado 
will  be  offered  for  competitive  lease  by 
sealed  bid.  This  offering  is  being  made 
as  a  result  of  an  emergency  by-pass 
application  filed  by  Getty  Minerals 
Marketing.  Inc.,  in  accordance  with  the 
provisions  of  the  Mineral  Leasing  Act  of 
1920.  as  amended  (30  U.S.C.  181  et  seq.). 
The  sale  will  be  held  at  2:00  p.m. 
December  19, 1985.  in  the  Eleventh  Floor 
Conference  Room  at  the  above  address. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid  meets 
the  fair  market  value  determination  of 
the  coal  resource.  The  minimum  bid  is 
$100  per  acre,  or  fi-action  thereof.  No  bid 
less  than  $100  per  acre,  or  fi-action 
thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  will  be  determined  by  the 
authorized  officer  after  the  sale.  Sealed 
bids  must  be  submitted  on  or  before  1:00 
p.m..  December  19, 1985,  to  the  Colorado 
State  Office,  1037  20th  Street  Denver. 
Colorado  80202.  Bids  received  after  that 
time  will  not  be  considered. 

Coal  OHered 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by  surface 
mining  method  from  the  Wadge  and 
Wolf  Creek  Seams  in  the  following 
lands  located  approximately  17  miles 
southwest  of  Steamboat  Springs, 
Colorado: 

Township  4  North.  Range  86  West.  6th  P.M. 

Sec.  19,  all  the  part  of  the  WV4  lot  11  and  of 
lot  12  lying  south  of  a  line  begining  at  the 
southwest  comer  of  lot  12  of  Sec.  19, 
thence  N.  53*29'  E.  to  the  west  boundary 
of  the  EV^  lot  of  11  of  said  section  and 
lots  13  and  14;  and  that  portion  of  lands 
lying  below  the  bottom  of  the  Wadge 
coal  seam  in  the  EV4  lot  11  and  that  part 
of  the  NWV4  lot  11  and  of  lot  12  lying 
north  of  the  line  previously  described; 

Sec.  30.  lots  3  and  4. 
Township  4  North,  Range  87  West,  6th  P.M. 

Sec.  23.  S%S%NEV4NEV4,  SEy4NWy4NEy«, 

E%swv4NEy4.  swy4Swy4NEy4, 
SEy4NEy4.  SEy4NEy4Swy4.  ev^seviS 

W%,  and  SEy4; 
Sec.  24.  all  the  S%S'/<.NWy4NWy4, 
S%NMiSV4SV4,  SWtSWiSVi,  and  the  part 
of  the  SMiSV4NEy4Sy4,  and  the  NMsN%S 
Ey4SEy4,  lying  south  of  a  line  beginning 
at  the  southwest  comer  of  the  NV4NV4S 
Ey4SEy4  of  Sec.  24,  thence  N.  63*16  '  E. 
approximately  1473  feet  to  the  northest 
comer  of  the  SV4S^4NE  y4SEy4  of  said 
section;  and  that  portion  of  lands  lying 
below  the  bottom  of  the  Wadge  coal 
seam  SWVaNWV*,  sytsyiNEy*swy*. 
Nwy*swv*,  mkJvyiSViSwvt.  sw\/ViN 

EV*SEV*,  NMiS'^NEV*SEV4  SViSVt 
NEV*SEV*.  l\n/tmfiSWV4SWV4.  and  that 
part  of  the  SViSViNEV^SEV*  and  the 
SytNVtSEV^SEy*  tying  north  of  the  line 
described  herein; 


Sec.  25,  NHNVi,  NV4NViSWy4NEV4, 
NHNV4SEy4NEy4,  NMiSWy4NWV4,  and 
NV4NV4SEy4NWy4; 

Sec.  28,  NViNEy4NEy4,  SEy4NEViNEV4, 
NV4NWy4NEy4,  NEyiSEy4NEy4.  and 

NEy4NEyiNy4. 

The  1045.90-acre  tract  contains  an 
estimated  12,3ia700  tons  of  recoverable  coal. 

Rental  and  Royalty 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3.00  per  acre,  or 
fi-action  thereof,  and  a  royalty  payable 
to  the  United  States  of  12.5  percent  of 
the  value  of  coal  produced.  The  value  of 
the  coal  shall  be  determined  in 
accordance  with  43  CFR  3485.2 

NOTICE  OF  AVAILABIIJTY 

Bidding  instructions  for  the  offered 
tract  are  included  in  the  detailed 
Statement  of  Lease  Sale.  Copies  of  the 
statement  and  of  the  proposed  coal 
lease  are  available  at  the  Colorado  State 
Office.  Case  file  documents  are  also 
available  for  public  inspection  at  that 
office. 

Evelyn  W.  Axelson. 
Chief,  Mineral  Leasing  Section. 
[FR  Doc.  85-27225  Filed  11-14-85;  8:45  am] 

BIUJNQ  COOC  4310-JB-M 


Wyoming;  Rawlins  District  Advisory 
Council;  iWeeting 

agency:  Bureau  of  Land  Management. 
Rawlins  District  Office,  Rawlins, 
Wyoming. 

action:  Notice  of  Meeting  of  the 
Rawlins  District  Advisory  Council. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  that 
a  meeting  of  the  Rawlins  District 
Advisory  Council  will  be  held. 
date:  December  18, 1985. 
ADDRESS:  The  Holiday  Iim,  Wyoming 
Room.  1801  E.  Cedar  Street.  Rawlins, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT 

Gene  Kolkman,  Regional  Planner,  or 
Mike  Kerbs.  Associate  District  Manager. 
Rawlins  District.  Bureau  of  Land 
Management,  P.O.  Box  670,  Rawlins, 
Wyoming  82301,  (307)  324-7171. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  10:00  a.m.  at  the 
Holiday  Inn.  The  agenda  for  this 
meeting  will  include: 

1.  Operation  Respect  and  Hunter 
Access  Program. 

2.  Rawlins  Wilderness  Program. 

3.  Lander  Resource  Management  Plan. 
The  meeting  is  open  to  the  public. 

Interested  persons  may  make  oral 
statements  to  the  council  at  2:00  p.m.  or 
file  written  statements  for  the  council's 


consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager  on  or  before  December 
11. 1985.  Depending  on  the  number  of 
persons  who  want  to  make  a  statement, 
a  time  limit  may  be  established. 

Summary  minutes  will  be  available 
for  review  within  30  days  after  the 
meeting  at  the  Rawlins  District  Office. 
Copies  of  the  minutes  may  be  obtained 
for  the  cost  of  duplication. 
Richard  BasUn, 
District  Manager. 
[FR  Doc.  8S-27283  Filed  11-14-66;  6:45  amj 

tlLUNQ  COOC  431»-23-« 


[W-71890,W-71891] 

Proposed  Continuation  of  Reclamation 
Withdrawal;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  that  3,518.63  acres  v.'ithdrawn 
for  the  Alcova  Reservoir,  Kendrick 
Project  continue  until  February  8,  2038. 
Of  the  lands  to  continue  withdrawn. 
2,518.63  acres  will  remain  closed  to 
surface  entry  and  mining,  but  will 
remain  open  to  mineral  leasing.  The 
remaining  1,000.00  acres  of  acquired 
surface  estate  are  withdrawn  for 
minerals  only.  They  will  remain  closed 
to  mining  location,  but  open  to  mineral 
leasing. 

DATE:  Comments  should  be  received  by 
February  13. 1988. 

ADDRESS:  Comments  should  be  sent  to: 
Chief,  Branch  of  Land  Resources,  Bureau 
of  Land  Management,  P.O.  Box  1828. 
Cheyenne.  Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT; 

Scott  Gilmer,  Wyoming  State  Office, 
307-772-2089. 

The  Bureau  of  Reclamation  proposes 
that  the  existing  withdrawals  made  by 
Secretarial  Orders  of  October  6. 1933. 
and  October  13. 1933  be  continued  until 
February  8.  2038.  pursuant  to  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714.  The  land  is  described  as 
follows: 

Sixth  Principal  Meridian 
T.  30  N..  R.  82  W., 
Sec.  30,  lots  10-15.  and  all  other  lands 

remaining  in  the  SWy4; 
Sec.  31,  lots  5-8,  NEy4NWy4.  and  all  other 
lands  remaining  in  the  WViNWy4. 
T.  29  N.,  R.  83  W., 
Sec.  2,  lots  7, 8,  and  all  other  lands 
remaining  in  the  NV^SWy4; 
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Sec.  3,  lots  5-11,  and  all  other  lands 

remaining  in  the  SWV4NEV4.  SViNWy4. 

NViSYVVi.  NWy4SEy4: 
Sec.  4,  lots  5. 6. 10-15, 17. 18.  and  all  other 

lands  remaining  in  the  SV^NEV4.  SEy4. 
T.  30  N..  R.  83  W., 
Sec.  23,  lots  1-4,  and  all  other  lands 

remaining  in  the  NEV4SWy4.  NViSEV4. 

SEy4SEy4.  EWiNEy4: 
Sec.  24,  lots  3, 4,  and  all  other  lands 

remaining  in  the  S'j^SWy4: 
Sec.  25.  lots  1-3.  and  all  other  lands 

remaining  in  the  NEy4NWy4,  SViSEy4; 
Sec.  26,  lots  1-4,  NWy4NWy4.  and  all  other 

lands  remaining  in  the  NV^SWyi: 
Sec.  27,  lots  1-8.  and  all  other  lands 

remaining  in  the  SV^; 
Sec.  33,  lots  1,2: 
Sec.  34,  lots  1-3,  and  all  other  lands 

remaining  in  the  NWy4NEy4,  NEy4NWy4. 

andSWy4SWy4: 
Sec.  35,  lots  1-3.  and  all  other  lands 

remaining  in  the  EViE'A,  SWy4NWy4. 

andSWy4SWy4. 
The  area  described  contains  2,518.63  acres 
in  Natrona  County. 

The  following  are  the  lands  with 
acquired  surface  and  only  the  mineral 
estate  withdrawn: 

T.  30  N.,  R.  83  W., 

Sec.  23,  w%swy4.  SEy4Swy4,  swy4SEy4; 

Sec.  26.  WV4NEy4,  NEy4NWy4.  NW^iSEyi: 

Sec.  28.  EViSEy4: 

Sec.  33,  EM!NEy4: 

Sec.  34,  WV4NWy4,  SEy4NWy4. 

Nwy4Swy4: 

Sec.  35,  W%Ey2,  E%WV4,  NY/VzSVJV*. 
The  area  described  contains  1.000.00  acres 
in  Natrona  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  facilities  of  the  dam, 
powerplant,  and  appurtenant  structures 
and  improvements  associated  with  the 
Kendrick  Reclamation  Project.  The 
withdrawal  segregates  the  lands  from 
the  operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws  concerning 
the  2,518.63  acres.  The  remaining 
1,000.00  acres,  with  only  the  mineral 
estate  withdrawn,  remains  segregated 
from  the  operation  of  the  mining  laws, 
but  not  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawals  may  present  their  views  in 
writing  to  the  Chief,  Branch  of  Land 
Resources,  in  the  Wyoming  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  potential  demand 
for  the  land  and  its  resources.  A  report 
will  also  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  fmal  determination 


of  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 
Gerald  L  lessen. 
Acting  State  Director. 
|FR  Doc.  85-27168  Filed  11-14-85;  8:45  am] 

BtLUNG  CODE  4310-22-M 


IW-977441 

Wyoming;  Invitation  for  Coai 
Exploration  License;  AMAX  Coal  Co. 

AMAX  Coal  Company  hereby  invities 
all  interested  parties  to  participate  on  a 
pro  rata  cost  sharing  basis  in  its  coal 
exploration  program  concerning 
federally  owned  coal  underlying  the 
following  described  land  in  Campbell 
County,  Wyoming: 

T.  48  N.,  R.  71  W.,  6th  Prin  Mer, 

Sec.  19:  SWy4 
Containing  160.00  acres 

All  of  the  coal  in  the  above  land 
consists  of  unleased  Federal  coal  within 
the  Powder  River  Basin  known  coal 
leasing  area.  The  purpose  of  the 
exploration  program  is  to  conduct  an 
alluvial  valley  floor  (AVF)  study 
adjacent  to  Federal  coal  leases  W-80954 
(North  Duck  Nest)  and  W-78629  (South 
Duck  Nest)  to  determine  the  significance 
of  the  potential  AVF  on  these  leases. 

A  detailed  description  of  the  proposed 
drilling  program  is  available  for  review 
during  normal  business  hours  in  the 
following  offices  (under  serial  number 
W-97744):  Bureau  of  Land  Management, 
2515  Warren  Avenue.  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003;  and  Bureau 
of  Land  Management,  951  Rancho  Road, 
Casper,  Wyoming  82601. 

This  notice  of  invitation  will  be 
published  in  this  newspaper  once  each 
week  for  two  consecutive  weeks 
beginning  the  week  in  November  11, 
1985,  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Management  and  AMAX  Coal  Company 
no  later  than  30  days  after  publication  of 
this,  invitation  in  the  Federal  Register. 
The  written  notice  should  be  sent  to  the 
following  addresses:  AMAX  Coal 
Company,  Attn:  Steve  Youngbauer,  P.O. 
Box  3005. 1901  Energy  Court,  Gillette. 
Wyoming  82716,  and  the  Bureau  of  Land 
Management,  Wyoming  State  Office, 
Branch  of  Solid  Minerals.  P.O.  1828, 
Cheyenne,  Wyoming  82001. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  Title  43 


Code  of  Federal  Regulations,  t  3410.2- 

1(c)(1). 

Robert  A.  Bennett, 

Acting  State  Director. 

[PR  Doc.  85-27238  Filed  11-14-85:  8:45  am] 

MLUNC  CODE  4310-2»4I 


[1-21106] 

Exchange  of  Public  and  Private  Lands, 
Oneida  Country,  ID 

The  United  States  has  issued  an 
exchange  conveyance  document  to  H. 
Sanford  Campbell  and  Rosalie  B. 
Campbell,  Logan,  Utah  84321,  for  the 
following-described  lands  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

Bois  Meridian,  Idaho 

T.  16  S.,  R.  30  E.. 

Sec.  16,WMiNEy4.  SEy4. 
Comprising  240  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  follovdng- 
described  lands. 

Boise  Meridian,  Idaho 

T.  16  S.,  R.  30  E.. 
Sec.l6.SWy4. 
Comprising  160  acres  of  private  land. 

The  purpose  of  this  exchange  was  to 
acquire  the  non-Federal  land  which  has 
high  public  value  for  wildlife  and 
livestock  grazing.  The  public  interest 
was  well  served  through  completion  of 
this  exchange. 

Date:  November  5, 1985. 
Orin  B.  Collier, 

Acting  Deputy  State  Director  for  Operations. 
[PR  Doc.  85-27282  Filed  11-14-85:  8:45  am] 

MLUNG  CODE  431ft-00-M 


IN-42773] 

Airport  Lease  Application;  Nevada 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24. 1928  (49  U.S.C. 
211-214)  as  amended  by  the  Act  of 
August  16. 1941  (55  Stat.  621),  The 
Humboldt  Hunting  Club  of  King's  River 
Valley,  Nevada  has  appUed  for  an 
airport  lease  on  the  following  described 
pubHc  lands: 

Mount  Diablo  B8se  ft  Meridian 

T.  44  N..  R.  34  E.,  Sec.  la  E1/2W1/2;  a  strip  of 
public  land  from  the  northern  boundary 
along  the  east  boundary  of  the  above, 
3000  ft.  in  length  and  300  ft  wide. 
Containing  20.66  acres  more  or  less. 

The  area  described  above  is  located 
in  Humboldt  County,  Nevada.  The 
application  was  filed  on  October  15, 
1985,  and  on  that  date,  the  lands  were 
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jegregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws. 

For  a  period  of  45  dajrs  from  the  date 
of  this  notice,  interested  persons  may 
submit  their  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
Winnemucca  District  Office,  705  East 
Fourth  Street,  Winnemucca,  Nevada 
89445. 

Dated:  October  29, 1985. 
Frank  C.  Shields. 
District  Manager. 
|FR  Doc.  85-27237  Filed  ll-14-fl5:  8:45  am] 

BILUNG  COOC  4310-HC-ll 


Shoshone  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  ibe 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Crazing  Advisory  Board. 

DATE  Thursday,  December  IZ  1985  at 
10:00  a.m. 

ADDRESS:  BLM  District  Office.  400  West 
F  Street,  Shoshone,  Idaho  83352. 

FOR  FURTM»  MFONMIATION  CONTACT: 

Jon  Idsa  ADM  for  Resources,  Shoshone 
District  Office,  P.O.  Box  2  B,  Shoshone. 
Idaho  83352.  Telephone  (208)  88&-2206  or 
FTS  554-6576. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  the  following  item  (1) 
Disposition  of  available  Board  funds 
should  the  Board  not  be  rechartered 
after  December  30, 1985. 

The  Shoshone  District  Grazing 
Advisory  Board  is  established  under 
SecUon  403  of  the  Federal  Land  PoUcy 
and  Management  Act,  as  amended. 
Operation  and  administration  of  the 
Board  will  be  in  accord  with  the  Federal 
Advisory  Committee  Act  of  1972  (Pub.  L. 
92^163:  5  U.S.C.  Appendix  1)  and 
Department  of  Interior  regulations, 
including  43  CFR  Part  1984. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  between  10*0  a.m.  and  11:00 
a.m..  or  may  file  a  written  statement 
regarding  matters  on  the  agenda.  Oral 
statements  will  be  limited  to  ten 
minutes.  Anyone  wishing  to  make  an 
oral  statement  shoxild  notify  the 
Shoshone  District  Manager  by 
December  11. 1965.  Records  of  the 
meeting  will  be  available  is  the 
Shoshone  District  Office  for  public 


Federal  Register  /  Vol.  50.  No.  221  /  Friday.  November  15.  1985  /  Notice8 


inspection  or  copying  within  30  days 

after  the  meeting. 

Jonldso, 

Acting  District  Manager. 

[PR  Doc.  85-27239  Filed  11-14-85:  8:45  ami 

BILUNG  CODE  431»-00-« 


[ES-S4r77] 

Realty  Action;  Direct  Sale  of  Public 
Lands  In  Geneva  County,  AL 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 


f:  The  following  public  lands 
have  been  examined  and  found  suitable 
for  direct  sale  under  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978,  at  no  less  than  the 
appraised  fair  market  value  of  $1,650. 
The  lands  will  be  offered  for  sale  60 
days  after  the  date  of  this  notice. 

St.  Stephens  Meridian 

T.  2  N.,  R.  22  E..  Section  13:  That  porUon  of 
the  BE  V*  SE  V*.  NE  V*  SE  V*  laying  east 
of  the  Cboctawhatcbee  River. 
The  area  described  aggregates 

approximately  lljOO  acres,  more  or  less. 

The  lands  will  be  offered  for  direct 
sale  to  W.  P.  Stanley.  The  sale  is 
consistent  with  the  Bureau's  planning 
system.  The  lands  are  not  needed  for 
any  resource  programs  and  are  not 
suitable  for  management  by  the  Bureau 
of  Land  Management  or  any  other 
Federal  department  or  agency.  After 
consulting  with  Geneva  County  officials 
and  members  of  the  public  it  has  been 
determined  that  the  pubhc  interest 
would  best  be  served  by  offering  the 
lands  for  public  sale. 

Conveyance  of  mineral  interest  will 
occur  simultaneously  with  the  sale  of 
the  lands.  Acceptance  of  the  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  those  mineral  interest  at 
an  additional  cost  of  $50. 

If  the  subject  property  is  not 
purchased  by  Mr.  Stanley  within  90  days 
of  this  notice,  the  property  will  be 
available  for  purchase  over  the  coimter 
to  any  interested  party  at  no  less  than 
the  fair  market  value. 

The  patent  will  be  subject  to  all  valied 
existing  rights. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  all  appropriation  under  the 
public  land  laws;  but  not  the  mineral 
leasing  laws.  This  segregation  will 
terminate  upon  issuance  of  patent,  or 
270  days  from  the  date  of  this  notice. 
Detailed  infonnation  concerning  the  sale 
is  available  for  review  at  the  Jackson 
District  Office,  P.O.  Box  11348,  Jackson, 
Mississippi. 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management. 
P.O.  Box  11348,  Jackson,  MS  39213. 
Comments  will  be  evaluated  by  the 
District  Manager  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  change,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Jones  (601)  960-4405. 

Robert  E.  Finney. 

Acting  District  Manager. 

(FR  Doc.  85-27234  Filed  ll-14-«5:  8:45  amj 

BILUNG  CODE  43tO-W-« 


Realty  Action:  Sale  of  Public  Land  in 
Mariposa  and  Calaveras  Counties,  CA; 
Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  notice. 


SUMMARY:  In  the  Federal  Register  NoUce 
of  October  9, 1985,  (FR.  Vol.  5a  No.  196) 
beginning  on  page  41225,  Serial  No.  CA 
17864  should  have  read  $22,500  for  Fair 
Market  Value  not  $22,100.  On  page 
41228,  second  column,  item  10,  first 
sentence,  should  have  read;  "have  been 
found  to  have  no  known  mineral  value 
.  .  ."  Item  10(C),  subject  should  have 
read  subsequent  The  fourth  paragraph 
under  10(C)  should  have  read  CA  17867 
encumbered  by:  CAMC  139101,  CAMC 
139103.  CAMC  158277.  In  column  3,  the 
fourth  parapragh  CA  17867  should  have 
read  CA  17869. 

FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management,  Folsom 
Resource  Area.  63  Natoma  Street 
Folsom,  CA  95630. 

Dated:  November  7. 1985. 
David  Harris, 
Acting  Area  Manager. 
(FR  Doc.  85-27224  Filed  11-14-85;  8:45  am] 
BILUNG  CODE  4^^^^-40-^l 


(Group  7S0I 

California;  Filing  of  Plat  of  Survey 

November  6, 1685. 

1.  This  plat  of  the  followir\g  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento, 
California  immediately: 

Mounl  Diablo  Meridiaa,  Amador  Camty 
T.  7  N.,  R.  tl  E. 
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2.  This  plat,  representing  the 
dependent  resurvey  of  a  portion  of  the 
east  and  north  boundaries,  a  portion  of 
the  subdivisiqnal  lines  and  certain 
mineral  surveys,  and  the  survey  of  the 
subdivision  of  sections  1,  2,  7, 12, 13, 14, 
19,  and  20,  Township  7  North,  Range  11 
East,  Mount  Diablo  Meridian,  under 
Group  No.  760,  California,  was  accepted 
July  3, 1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Burv.au  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  J.  Lyttge, 

Chief,  Records  &  Information  Section. 

[FR  Doc.  65-27235  Filed  11-14-85;  8:45  am] 

BILUNQ  COOE  431(M0-II 


[Group  S75] 

California;  HIing  of  Piat  of  Survey 

November  8, 1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
California  effective  at  7:30  a.m.,  January 
3,1985: 

San  Bernardino  Meridian,  San  Bernardino 
County 

T.  1  S..  R.  10  E. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
San  Bernardino  Base  Line,  south 
boundary,  Township  1  North,  Range  10 
East,  a  portion  of  the  west  boundary  and 
subdivisional  lines,  the  survey  to 
complete  section  6,  and  the  survey  of  the 
subdivision  of  section  6,  Township  1 
South,  Range  10  East,  San  Bernardino 
Meridian,  under  Group  No.  675, 
California,  was  accepted  October  2, 
1985. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 


Office,  Bureau  of  Land  Management. 

Federal  Office  Building,  2600  Cottage 

Way,  Room  E-2841,  Sacramento, 

California  95825. 

Herman  J.  Lyttge, 

Chief  Records  and  Information  Section. 

[FR  Doc.  85-27297  Filed  11-14-85;  8:45  a.m.J 

BiUJNO  COM  431(M<Mt 


[NM-0556601]] 


Proposed  Continuation  of  Wittidrawai, 
New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Department  of  the 
Interior  proposes  that  a  3,306.065-acre 
withdrawal  for  the  Bureau  of  land 
Management  continue  for  an  additional 
20  years.  The  lands  will  remain  closed 
to  surface  entry  and  mining  and  will 
remain  open  to  mineral  leasing. 

date:  Comments  should  be  received  by 
February  13, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  T.  Brown,  BLM,  New  Mexico 
State  Office,  P.O.  Box  1449.  Santa  Fe, 
NM  87504-1449,  (505)  988-6326. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by  ~ 
Public  Land  Orders  4038  and  4208  of 
June  6, 1966  and  April  28, 1967,  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751, 43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

.  T.  13  S..  R.  2  W., 

Sec.  35,  NEy4NEy4.  . 
T.  24  S.,  R.  2  W., 

Sec.  15,  SEV4SEy4. 
T.  12  S..  R.  5  W.. 

Sec.  10,  SEV*: 

Sec.  11. 14. 
T.  16  S.,  R.  5  W.. 

Sec.  27; 

Sec.  28,  EVt: 

Sec.  33,  N%NEy4; 

Sec.  34.  NMt; 

Sec.35,NWy4NWy4. 
T.  12  S.,  R.  6  W., 

Sec.  3,  NWy4SWy4. 
T.  21  S.,  R.  6  W., 

Sec.  25.  NWy4SEy4. 
T.  25  S..  R.  17  W.. 

Sec.  33,  NEy4NWy4. 
T.  20  S.,  R.  18  W.. 

Sec.  9.  SEy4NEy4. 
T.  13  S.,  R.  10  E., 

Sec.  18,  Lots  1-6. 
T.  23  S.,  R.  13  E, 

Sec.  21,  SEy4NEy4. 


The  areas  described  aggregate 
3,306.06  acres  in  Sierra.  Dona  Ana.  Luna. 
Hidalgo,  and  Otero  Counties. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  ecological 
plots  and  a  demonstration  area.  The 
ecological  plots  are  used  primarily  tn 
study  the  relationships  between  the 
effects  of  cattle  and  rodent  use  of 
grazing  lands.  The  plots  are  also  used 
for  comparison  studies  for  rainfall  and 
soil  types  within  the  grazing  district.  The 
demonstration  area  is  used  for  erosion 
prevention  sites  and  to  show  grazing 
allottees  and  other  members  of  the 
public  the  effects  of  erosion  control 
structures,  seeding  and  noxious  plant 
control  methods. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  Mrill  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  wall 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  November  5, 1985. 
Richard  N.  Wilson. 
State  Director. 
[FR  Doc.  85-27222  Filed  11-14-85;  8:45  am] 

BiLUNG  COOE  4310-FB-M 


IHinerais  Management  Service 

-    •S 
Development  Operations  Coordination 
Document;  Diamond  Shamrodc 
Exploration  Co. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 

Coordination  Document  (DOCD). 

I 

SUMMARY:  Notice  is  hereby  given  that 
Diamond  Shamrock  Exploration 
Company  has.submitted  a  DOCD 
describing  the  activities  it  proposes  to 
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conduct  on  Lease  OCS-G  4383.  Block  64, 
West  Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  November  6, 1985. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Mana^ment  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a  jn.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certiflcation  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (OfTice  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
pubhc  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 

rou  purmai  mfonmation  contact: 
Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  5  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  PR  53665).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 
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Dated:  Noveint>er  7, 1965. 
John  L.  Raiikia. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-27161  Filed  11-14-85-  8:45  am] 

MLUNO  CODE  4310-Mn-y 


Development  Operations  Coordination 
Document;  Howeii  Petroleum  Corp. 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Howell  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4909,  Block  64,  Main  Pass 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 
date:  The  subfect  DOCD  was  deemed 
submitted  on  November  4, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gujf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  WFORMATKM  CONTACT 
Ms.  Angle  Goberf  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipehne  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  November  7, 1985. 
lofanL  Rankin. 

Regional  Director.  Gulf  of  Mexico  (DCS 
Region. 

(PR  Doc.  85-27162  Filed  11-1+-85:  8:45  am) 
MLLINQ  COOC  4310-MR-M 


Development  Opwatlons  Coordination 
Doctiment;  Tenneco  Oil  Exploration 
and  Production 

aqency:  Minerals  Management  Service, 
Interior. 

ACnON:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD) 

summary:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4231.  Block  181,  Ship 
Shoal,  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Fourchon, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  4, 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  ajD.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  19i78, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
9  250.34  of  Title  30  of  the  CFR. 

Dated:  November  6, 1985. 

John  L  Rankin. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(PR  Doc.  85-27220  Filed  11-14-85;  8:45  am] 

aHXMQ  COOC  4310-M(I-N 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-262  Through 
265  (Final)] 

Iron  Construction  Castings  From 
Brazil,  Canada,  India,  and  the  People's 
Republic  of  China 

agency:  United  Slates  International 
Trade  Commission. 

ACTION:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-262  through  265  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  to  determine 
whether  an  industry  in  the  United  States 
is  materially  injured,  or  is  threatened 
with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Brazil,  Canada, 
India,  and  the  People's  Republic  of 
China  of  iron  construction  castings,' 
provided  for  in  item  657.09  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce,  in  preliminary 
determinations,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Unless  the  investigations  are  extended. 
Commerce  will  make  its  final  LTFV 
determinations  on  or  before  January  6, 
1986,  and  the  Commission  will  make  its 
final  injury  determinations  by  February 
19, 1986  (see  sections  735(a)  and  735[b) 
of  the  act  (19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201,  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  October  28, 1985. 
FOR  FURTHER  INFORMATION  CONTACr. 
)im  McClure  (202-523-1793),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 


'  For  puiposes  of  these  investigations,  "iron 
i:onstructran  castings"  include  manhole  covers, 
rings,  and  frames,  catch  basin  grates  andframes. 
cleanoMl  covers  and  frames  used  either  for  drainage 
or  access  purposes  for  public  utility,  water,  and 
sanitary  systems,  and  valve,  service,  and  meter 
boxes.  These  articles  must  be  of  cast  iron,  not 
alloyed,  and  not  malleable. 


Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  iirvestigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  iron  construction  castings  from  Brazil, 
Canada,  India,  and  the  People's 
Republic  of  China  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
act  (19  U.S.C.  1673).  The  investigations 
were  requested  in  a  petition  filed  on 
May  13. 1985.  by  the  Municipal  Castings 
Fair  Trade  Council.  In  response  to  that 
petition  the  Commission  conducted 
preliminary  antidumping  investigations 
and.  on  the  basis  of  information 
developed  during  the  course  of  those 
investigations,  dietermined  tiiat  there 
was  a  reasonable  indication  that  an 
industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (50  FR  27499. 
July  3, 1985). 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (1& 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  in  these  investigations  will 
be  placed  in  the  public  record  on 
December  23, 1985,  pursuant  to  {  207^1 


BEST  COPY  AVAILABLE 


of  the  Commission's  rules  (19  CFR 
207.21).  . 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  these  investigations 
beginning  at  lOUX)  ajs.  on  January  16, 
1986.  at  the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW.. 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  January  6, 1988.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at 
10:00  a.m.  on  January  9, 1986,  in  room 
117  of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  January  10. 
1986. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.6(b)(2))). 

The  hearing  in  connection  with  these 
investigations  will  be  held  concurrently 
with  the  hearing  to  be  held  in 
connection  with  the  Commission's 
countervailing  duty  investigation  No. 
701-TA-249  (Final)  concerning  heavy 
iron  construction  castings  from  Brazil. 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  section 
207.24  (19  CFR  207.24)  and  must  be 
submitted  not  later  than  the  close  of 
business  on  January  23, 1986.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
January  23, 1986. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submisson  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
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Conunission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confldential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
pjn.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  9  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  VII.  This  notice  is  pubhshed 
pursuant  to  }  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  November  12, 1985. 

By  order  of  the  Commission. 
KofUMth  R.  Maaoo, 
Secretary. 
[FR  Doc.  85-27274  FUed  11-14-85;  8:45  am] 

MLLMO  COOC  7BW-«»4I 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  To  Engage  In 
Compensated  Intercorporate  HauNng 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Company 

Pitt-Des  Moines,  Inc.,  3400  Grand 
Ave..  Neville  Island.  Pittsburgh,  Pa 
15225 

2.  Wholly  Owned  Subsidiaries  and 

State  of  Incorporation 
(i)  Pittsburgh  Des  Moines  Corporation, 

Pennsylvania 
(ii)  PDM  Strocal.  Inc..  Pennsylvania 
(iii)  Hydrostorage,  Inc.,  Tennessee 
lames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-27172  Filed  11-14-85;  8:45  am] 

BnXINQ  COOC  7035-01-M 


Transportation  Company  to  abandon  its 
34.2-mile  line  of  railroad  between 
milepost  191.9  near  Reedsburg  and 
milepost  212.6,  and  between  milepost 
196.2  and  milepost  182.7  near  Camp 
Douglas,  in  Sauk  and  Juneau  Counties, 
WI. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  Commission  and  the  applicant 
no  later  than  10  days  bom  publication  of 
this  notice.  The  following  notation  shall 
be  typed  in  bold  face  on  the  lower  left- 
hand  comer  of  the  envelope  containing 
the  offer  "Rail  Section,  AB-OFA"  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 
James  H.  Bayne, 
Secretary. 
(FR  Doc.  85-27174  Filed  11-14-85;  8:45  am] 

MLUNQ  CODE  7US-01-II 


[Docket  No.  AB-1  (Sub-147)l 

Chicago  and  North  Western 
Transportation  Co.;  Abandonment; 
Saulc  and  Juneau  Counties,  WI; 
Rndings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Chicago  and  North  Western 


(Dodcet  No.  AB-55  (Sub-148)] 

Seaboard  System  Railroad,  Inc.; 
Abandonment;  Duplin,  Pender,  and 
New  Hanover  Counties,  NC;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Seaboard  System 
Railroad,  Inc.  to  abandon  its  26.775-miie 
rail  line  between  Wallace  (milepost  AC- 
208.395)  and  Castle  Hayne  (milepost 
AC-235.17)  in  Duplin,  Pender,  and  New 
Hanover  Counties.  NC.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C.  10905 

and  49  CFR  Part  1152. 

James  H.  Bayne, 

Secretary. 

[FR  Doc.  85-27175  Filed  11-14-85;  8:45  am] 

BUXING  COOC  703S-41-M 


[Finance  Docltet  No.  30721] 

Daicota  Rail.  Inc.;  Petition  for 
Exemption  From  49  U.S.C.  10901, 
10903,  and  11301 

AQENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from:  (1)  49  U.S.C. 
10901,  the  operation  by  Dakota  Rail  Inc. 
(DRI)  or  its  wholly-owned  subsidiary, 
NewCo,  of  a  recently  abandoned  43.66- 
mile  line  between  Wayzata  and 
Hutchinson,  MN;  (2)  49  U.S.C.  10903,  and 
future  discontinuance  of  the  new 
operations;  (3)  49  U.S.C.  11301.  the 
issuance  by  NewCo  of  not  more  than 
10.000  shares  of  common  stock  to  DRI 
for  not  more  than  $50,000;  and  (4)  49 
U.S.C.  11343,  DRI's  continuance  in 
control  of  NewCo.  The  request  by 
Minnesota  Department  of  Natural 
Resources  to  apply  49  U.S.C.  10906  and 
16  U.S.C.  1247(d)  is  dismissed. 
DATES:  The  exemptions  are  effective  on 
November  14. 1985.  Petitions  to  reopen 
are  due  on  December  4. 1985. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30721  to:. 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Peter  A. 
Gilbertson,  Weiner,  McCaffrey, 
Brodsky  &  Kaplan.  P.C.  1350  New 
York  Avenue  NW..  Suite  800, 
Washington.  DC  20005-4797. 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  October  31. 1985. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  Sterrett. 
Andre,  Simmons,  Lamboley,  and  Strenio. 
James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-27088  Filed  11-14-85;  8:45  am] 

MLUNG  COOE  703S-01-M 
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(Docket  No.  AB-2S7X] 

Sand  Springs  Railway  Co.; 
Abandonment  Exemption;  Sand 
Springs,  OK 

Applicant,  Sand  Springs  Railway 
Company  (SSR)  filed  '  a  notice  of 
exemption,  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments,  to 
abandon  its  rail  line  (1)  from  Missouri- 
Kansas-Texas  Railroad  Company  (MKT) 
milepost  Z-271.68.  westerly  2,860  feet, 
more  or  less,  to  a  point  2,860  feet  west  of 
MKT  milepost  Z-271.68,  or  to  the  center 
line  of  a  96  inch  concrete  storm  sewer 
located  thereabout;  and  (2)  from  the  east 
right-of-way  line  of  Main  Street,  in  Sand 
Springs,  OK,  westerly  1.310  feet  to  the 
end  of  the  former  MKT  line. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
may  be  rerouted  over  other  lines,  and  (2) 
that  no  formal  complaint  Hied  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
December  15, 1985,  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  November  25, 1985, 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  5, 1985  with:  ,.- 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative: 

8.  Douglas  Dodd,  1000  Atlas  Life 
Building,  Tulsa,  OK  74103. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 


'  On  October  26. 1985.  applicant  amended  its 
ori)<inal  notice  of  exemption  that  was  filed  on 
S«?plember  30. 1985:  the  former  date  is  considered 
the  "fihng  date"  for  the  purpose  of  computing  the 
time  penqds  set  forth  above. 


upon  environmental  or  public  use 
conditions. 

Decided:  November  4, 1985. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
lames  H.  Bayne, 
Secretary. 
[FR  Doc.  85-27346  Filed  11-14-85;  8:45  am] 

BIUJNO  CODE  703(-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Kewaunee  Scientific 
Equipment  Corp. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  29, 1985,  a 
proposed  consent  decree  in  United 
States  v.  Kewaunee  Scientific 
Equipment  Corporation,  Civil  Action  No. 
84-CV-7298-AA.  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan.  The 
proposed  consent  decree  concerns  the 
control  of  visible  emissions  of  asbestos 
into  the  air  during  asbestos  waste 
di^osal  operations  at  the  Kewaunee 
Scientific  Equipment  Corporation  plant 
in  Adrian,  Michigan.  The  proposed 
consent  decree  is  based  on  a 
certification  by  the  defendant  that  it  is 
no  longer  using  asbestos-containing 
materials  at  its  facility  and  requires  the 
defendant  both  to  notify  the  United 
States  Environmental  F^tection  ^ency 
("EPA")  and  to  implement  an  EPA- 
approved  plan  su^cient  to  eliminate  all 
visable  emissions  of  asbestos  for  any 
future  asbestos-fabricating  operation. 
Defendant  will  also  pay  a  $10,000  civil 
penalty. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Kewaunee  Scientific  Equipment 
Corporation,  D.J.  Ref.  90-5-2-1-684. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  231  West  Lafayette,  Eighth 
Floor,  Detroit,  Michigan  48226,  and  at 
the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604.  Copies  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 


Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.10  (10  cents  per  page 
reproduction  cost),  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  0. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division.  Department  of 

Justice. 

[FR  Doc.  85-27226  FUed  11-14-85:  8:45  am] 

BIUJNO  CODE  4410-OMI 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Data  General  Corp. 

In  accordance  with  Departmental 
policy,  28  CFH  50.7,  notice  is  hereby 
given  that  on  October  28, 1985  a 
proposed  consent  decree  in  United 
States  V.  Data  General  Corp.,  et  al..  Civil 
Action  No.  85-634-L  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Hampshire.  The 
proposed  consent  decree  concerns  the 
recovery  of  costs  incurred  by  the  United 
States,  the  State  of  New  Hampshire, 
Rockingham  County,  and  the  Town  of 
Epping  in  taking  response  actions,  and 
to  be  incurred  by  the  United  States  in 
undertaking  remedial  action  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  at  a  site  along  Route  101  in  Epping, 
New  Hampshire  previously  owned  and 
operated  by  Keefe  Environmental 
Services,  Inc.,  and  affiliated  companies. 
Various  waste  products,  including  waste 
solvents  and  waste  oil,  were  shipped  to 
the  site.  The  proposed  consent  decree 
requires  the  (defendants  to  reimburse  the 
United  States,  the  State  of  New 
Hampshire,  the  County  of  Rockingham 
and  the  Town  of  Epping  for  the  current 
response  costs,  as  defined  by  the 
consent  decree,  incurred  by  each  entity 
and  the  final  remedial  costs,  and  defined 
by  the  consent  decree,  incurred  by  the 
United  States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Data  General  Corp.,  et  al.,  DJ  Ref.  90- 
11-2-14. 
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The  proposed  consent  decree  may  be 
examined  at  the  ofTice  of  the  United 
States  Attorney.  District  of  New 
Hampshire.  55  Pleasant  Street.  Federal 
Courthouse,  Concord,  New  Hampshire 
03301,  and  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building.  Office  of 
Regional  Counsel.  Boston.  Mass.  02203. 
Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.10  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Roger  |.  Maizulla, 

Acting  Assistant  Attorney  General,  Landond 
Natural  Resources  Division. 

[FR  Doc.  85-27227  Filed  ll-14-«5;  8:45  am| 

MUJNG  COOC  441»-01.«| 


Lodging  of  Proposed  Consent 
Judgment  Pursuant  to  the  Clean  Air 
Act;  City  of  Lake  Wortti,  FL 

In  accordance  with  departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  31. 1985,  a 
proposed  Consent  Judgment  in  United 
States  v.  City  of  Lake  Worth.  Florida 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Florida. 

The  proposed  Consent  Judgment 
requires  the  defendant  to  comply  with 
secUon  203(a)(3)(B)  of  the  Clear  Air  Act. 
The  proposed  Consent  Judgment  also 
requires  the  defendant  to  pay  a  civil 
penalty  of  $9,000  and  to  restore  all 
emission  controls  to  its  vehicles, 
conduct  an  emission  control  course  for 
its  vehicle  maintenance  personnel,  ofi'er 
to  the  public  free  motor  vehicle  emission 
testing,  and  issue  a  memorandum  to  all 
police  on  compliance  with  emission 
control  laws.  The  defendant  is  further 
required  to  pay  a  stipulated  penalty  of 
$6,000  for  any  failure  to  substantially 
comply  with  the  substantive  provisions 
of  the  Consent  Judgment. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent 
Judgment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natiu-al 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 


should  refer  to  United  States  v.  City  of 
Lake  Worth.  Florida,  D.J.  No.  90-5-2-1- 
850. 

The  proposed  Consent  Judgment  may 
be  examined  at  the  office  of  the  United 
States  Attorney,  155  South  Miami 
Avenue,  Miami,  Florida  33130:  and  at 
the  Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street.  Atlanta, 
Georgia  30365;  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Judgment  may  be  obtained  in 
person  or  by  mail  fit)m  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  the  case,  the  case 
DJ  number,  and  the  Consent  Judgment 
and  enclose  a  check  in  the  amount  of 
$1.80  (10  cents  per  page  reproduction 
cost)  payable  to  the  Treasurer  of  the 
United  States. 
F.  Henry  Habicht  II, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  85-27229  Filed  11-14-85;  8:45  am] 

MLUNQ  COOC  441».«1-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttw  Ciean  Air  Act;  AJ.  MacKay  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  22, 1985  a 
proposed  Consent  Decree  in  United 
States  v.  A./.  MacKay  Company,  et  ai. 
Civil  Action  No.  85-C-1193G  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Utah.  The  proposed 
Consent  Decree  concerns  violations  of 
the  National  Emission  Standard  for 
Hazardous  Air  Pollutants  ("NESHAPs") 
for  asbestos,  40  CFR  Part  61.  The 
proposed  Consent  Decree  requires 
defendants  A.J.  Mackay  Company  and 
Zions  Security  Corporation  to  comply 
with  the  provisions  of  the  asbestos 
NESHAP  and  to  pay  a  civil  penalty  of 
$30,000.00. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  A.J.  MacKay  Company,  et  oL  D.J.  Ref. 
90-5-2-1-784. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  Utah. 
Room  466.  U.S.  Post  Office  and 


Courthouse.  350  South  Main  Street,  Salt 
Lake  City.  Utah  84101  and  at  the  Region 
VIII,  Office  of  the  Environmental 
Protection  Agency,  999  Eighteenth 
Street,  Suite  1300,  Denver,  Colorado 
80202-2413.  Copies  of  the  Consent 
Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517. 
Ninth  Street  and  Pennsylvania  Avenue, 
NW..  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  Habicht  n. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc  85-27230  Filed  11-14-85;  8:45  am] 
BtLUNO  COOE  4410-01-«l 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Georgia-Pacific  Corp. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  NoUce  is  hereby 
given  that  on  September  20. 1985,  a 
proposed  Consent  Decree  in  United 
States  v.  Georgia-Pacific  Corporation, 
Civil  Action  Nos.  84-457-B  and  85-136- 
B,  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Louisiana.  The  complaint  filed  by  the 
United  States  alleged  that  the  Georgia- 
Pacific  Corporation  violated  the  Clean 
Air  Act  and  the  Vinyl  Chloride  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  ("NESHAP")  by  discharging 
vinyl  chloride  from  its  ethylene 
dichloride/vinyl  chloride  and  ("EDC/ 
VCM")  polyvinyl  facilities  in 
Plaquemine,  Louisiana.  At  the  time  of 
filing  of  the  initial  complaint.  Georgia- 
Pacific  was  the  owner  and  operator  of 
the  EDC/VC  and  PVC  plants  in 
question.  Georgia  Gulf  Corporation  now 
owns  and  operates  the  plants  and 
consequently  intervened  in  the  action  to 
effectuate  the  injimctive  reUef  sought  by 
the  United  States  under  the  Consent 
decree.  The  proposed  Consent  Decree 
requires  compliance  with  the  NESHAP 
for  Vinyl  Chloride  and  the  Louisiana 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("LESHAPS")  and  sets  forth  a 
Remedial  Action  Plan  which  must  be 
adhered  to  by  Georgia  Gulf  to  ensure 
compliance.  The  proposed  Consent 
Decree  also  requires  Georgia-Pacific  to 
pay  a  civil  penalty  to  the  United  States 
in  the  amount  of  $562,500.00  for 
violations  of  the  NESHAP  for  Vinyl 
Chloride  and  an  additional  civil  penalty 
to  the  State  of  Louisiana  in  the  amoimt 
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of  $62,500.00  for  violations  of  the 
LESHAP  for  Vinyl  Chloride. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  refer  to  United  States  v. 
Georgia-Pacific  Corporation,  D.J.  Ref. 
90-5-2-1-657. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 
Louisiana,  352  Florida  Street,  Second 
Floor,  Baton  Rouge,  Louisiana  70801  and 
at  the  Office  of  the  Regional  Counsel, 
Region  VI,  U.S.  Environmental 
Protection  Agency,  1201  Elm  Street, 
Dallas,  Texas  75270.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20530.  A  copy  of 
the  Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $4.20  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  II. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Divison. 
|FR  Doc.  85-27231  Filed  11-14-85;  8:45  am] 

BILUNG  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttte  Clean  Water  Act;  Kennecott 
Corp. 

In  accordance  with  Departmental 
policy,  2B  cm  50.7,  notice  is  hereby 
given  that  on  October  21, 1985,  a 
proposed  consent  decree  in  United 
States  V.  Kennecott  Corporation,  Civil 
Action  No.  85-C-0923A,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Utah.  The  proposed 
decree  imposes  a  civil  penalty  of  ten 
thousand  ($10,000)  dollars  upon 
Kennecott  Corproation  for  its  past 
discharges  without  a  Clean  Water  Act 
permit,  and  requires  it  to  implement  a 
long-range  surface  water  management 
program  to  maintain  compliance  with  its 
Clean  Water  Act  discharge  permit 
issued  July  19, 1984. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty(30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 


should  be  addressed  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v. 
Kennecott  Corporation  D.J.  Ref.  90-5-1- 
1-2269. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  200  U.S.  Post  Office 
and  Courthouse,  350  South  Main  Street, 
Salt  Lake  City,  Utah  84101,  and  at  the 
Region  VIII  Office  of  Environmental 
Protection  Agency,  999  18th  Street.  One 
Denver  Place,  Denver,  Colorado  80202- 
2413,  and  at  the  Enviroim)ental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1515.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  maU  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.80  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Hemy  Habicfat  U, 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[PR  Doc.  85-27232  Filed  11-14-85;  8:45  am) 

BILUNG  COOE  4410-01-W 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Rouge  Steel  Co.  and 
the  Ford  Motor  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  28, 1985,  a 
proposed  Consent  Decree  Amendment 
in  United  States  v.  Rouge  Steel 
Company  and  the  Ford  Motor  Company, 
Civil  Action  No.  81-70398  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan.  The 
proposed  Consent  Decree  Amendment 
resolves  violations  of  prior  court  orders 
at  Rouge  Steel's  coke  oven  batteries  in 
Dearborn,  Michigan.  The  Amendment 
provides  for  the  shutdown  of  two  of  the 
Defendant's  coke  oven  batteries,  a 
program  of  improved  maintenance  and 
operations  practices  at  the  remaining 
batteries,  and  the  payment  of  $198,000  in 
penalties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree 
Amendment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  U.S.  v.  Rouge  Steel 


Company  and  the  Ford  Motor  Company. 
D.J.  Ref.  No.  90-5-2-1-141B. 

The  proposed  Consent  Decree 
Amendment  may  be  examined  at  the 
office  of  the  United  States  Attorney  for 
the  Eastern  District  of  Michigan,  817 
Federal  Building,  231  W.  Lafayette, 
Detrcrit  Michigan,  48226,  and  at  the 
Region  V  Office  of  the  Environmental 
Protection  Agency.  230  South  Dearborn. 
Chicago,  Illinois  60604.  Copies  of  the 
Consent  Decree  Amendment  may  be 
examined  in  person  at  the 
Enviromnental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515. 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree 
Amendment  may  be  obtained  in  person 
or  by  mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Washington,  DC  20530. 
F.  Henry  Habicht  II, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  85-27233  Filed  11-14-85;  8:45  am] 
BILUNO  COOE  4410-0V4I 


Lodging  of  Conaant  Decree  Pursuant 
to  the  Resource  ConsarvaMon  and 
Recovery  Act  ("RCRA");  SCA  Chemical 
Services,  Ina 

In  accordance  with  Departmental 
Policy,  28  era  50.7.  38  TO  19015,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  SCA  Chemical 
Services,  Inc.,  Civil  Action  No.  83-1344- 
C,  has  been  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  New  Yoric.  The  consent 
decree  establishes  a  compHance 
program  for  the  treatment,  storage  and 
disposal  facility  owned  and  operated  by 
SCA  Chemical  Services,  Inc.  in  Model 
City.  New  York,  to  bring  this  facility  into 
compliance  with  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  ( "RCRA"),  42  U.S.C.  6921-6834  and 
its  implementing  regulations,  and 
requires  payment  of  a  dvil  penalty. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC 
20530  and  should  refer  to  United  States 
V.  SCA  Chemical  Services,  Inc.,  D.J.  Ref. 
No.  90-7-1-110. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  Western  District  of  New  York, 
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502  U.S.  Courthouse.  Court  and  Franklin 
Streets,  Buffalo,  New  York  14202;  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency.  26  Federal  Plaza, 
New  York.  New  York  10278;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20530.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.10  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Hairy  Habiclit  n. 
Assistant  A  ttomey  General  Land  and 
Natural  Resources  Division. 
(PR  Doc.  85-27228  Filed  11-14-85;  8:45  am) 

■lUJNO  COOE  4410-01-M 


Antitrust  Division 

National  Cooperative  Research  Act  of 
1984;  Portiand  Cement  Association 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L  98^62  ("the  Act"),  the  Portland 
Cement  Association  ("PCA")  has  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  a  change 
in  its  membership.  Specifically, 
Arkansas  Cement  Corporation  has  been 
acquired  by  Ash  Grove  Cement 
Company  and  will  no  longer  conduct 
business  nor  hold  PCA  membership 
under  the  name  of  Arkansas  Cement 
Corporation.  In  addition.  Bendy 
Engineering,  M.K./H/K.  Ferguson  has 
resigned  as  a  "Participating  Associate" 
of  the  Manufacturing  Subcommittee  of 
the  PCA  General  Technical  Committee. 
At  present  the  members  of  the  PCA  are: 

Aetna  Cement  Coproration 

Alaska  Basic  Industries 

Ash  Grove  Cement  Company 

Ash  Grove  Cement  West,  Inc. 

Blue  Circle  Atlantic 

Blue  Circle  Inc. 

CalMat  Co. 

Capitol  Aggregates,  Inc. 

Dragon  Products  Company 

General  Portland  Inc. 

Genstar  Cement  Company 

Gifford-Hill  &  Company,  Inc. 

Ideal  Basic  Industries.  Cement  Division 

Independent  Cement  Corporation 

Lehigh  Portland  Cement  Company 

Lone  Star  Industries,  Inc. 

The  Monarch  Cement  Company 

Moore  McCormack  Cement,  Inc. 

Northwestern  States  Portland  Cement  Co. 

Rinker  Portland  Cement  Corp. 


J 


Rochester  Portland  Cement  Corp. 
St.  Marys  Peerless  Cement  Co. 
St.  Marys  Wisconsin  Cement  Ina 
The  South  Dakota  Cement  Plant 
Southwestern  Portland  Cement  Co. 
Canada  Cement  Lafarge  Ltd. 
Ciment  Quebecinc 
Federal  White  Cement  Ltd. 
Genstar  Cement  Limited 
Lake  Ontario  Cement  Limited 
Miron  Inc. 

North  Star  Cement  Limited 
St.  Lawrence  Cement  Inc. 
St.  Marys  Cement  Limited 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 
Associates,"  together  with  PCA 
members,  in  the  activities  of  the 
Manufacturing  Process  Subcommittee  of 
PCA's  General  Technical  Committee: 

Holderbank  Consulting,  Ltd. 
Humboldt  Wedag  Company 
Centennial  Engineering,  Ina 
Allis-Chalmers  Corp. 
F.L  Smidth  and  Company 
Claudius  Peters,  Inc. 
Polysius  Corp. 
The  Fuller  Company 

The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  The  original 
notification,  identifying  the  original 
parties  to  the  venture  and  describing  in 
general  terms  the  area  of  planned 
activities  of  the  venture,  is  published  at 
50  FR  5015  (1985). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  85-27155  Filed  ll-14-«5;  8:45  am] 

BILLmO  CODE  4410-01-M 


National  Cooperative  Research  Act  of 
1984;  Pump  Research  and 
Development  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  No.  98-462  ("the  Act"),  the  Pump 
Research  and  Development  Committee 
("PRADCO")  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  PRADCO  and  (2)  the 
nature  and  objectives  of  PRADCO.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identifies  of  the  parties  to 
PRADCO,  and  its  general  areas  of 
planned  activities,  are  given  below. 

PRADCO  is  a  partnership  consisting 
of  the  following  parties: 


•  Borg- Warner  Industrial  Products, 
Inc.,  a  Delaware  corporation; 

•  Ingersoll-Rand  Company,  a  New 
Jersey  corporation; 

•  Dresser  Industries,  Inc.,  a  Delaware 
corporation;  and 

•  Transamerica  Delaval,  Inc.,  a 
Delaware  corporation. 

The  purpose  of  PRADCO  is  to  conduct 
general  research  into  the  reliability  and 
efficiency  of  centrifugal  pumps.  Pumps 
of  this  type  are  typically  used  by  electric 
utility  companies  in  the  generation  of 
electric  power.  The  goal  of  the  research 
is  to  discover  information  that  will 
improve  the  operating  reliability  and 
efficiency  of  centrifugal  pumps. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  85-27156  Filed  11-14-65;  8:45  am) 
BUUNG  COOE  4410-01-M 


Drug  Enforcement  Administration 

Importer  of  Conf  oiled  Substances; 
Penick  Corp.;  Registration 

By  Notice  dated  August  14, 1985,  and 
published  in  the  Federal  Register  on 
August  22, 1985;  (50  FR  34026).  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Ra«  Opium  (9600) 

OpHim  Plani  Form  (9650).. 


Concemrale  of  Po(>py  Straw  (9670).. 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  S  1311.42,  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  October  29, 1985. 

Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration. 

[FR  Doc  85-27208  Filed  11-14-85;  8:45  am] 

BILUNQ  CODE  4410-0»-M 


Manufacturer  of  Controlled 
Substances;  Du  Pont  Pharmaceuticals; 
Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
Code  of  Federal  Regulations  (CFR),  this 
is  notice  that  on  August  29, 1985.  E  I.  Du 
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Pont  De  Nemours  and  Company,  Inc.  D/ 
B/A,  Du  Pont  Pharmaceuticals, 
Pharmaceuticals  Chemical  Facility, 
Chamber  Works  Building  1-24, 
Deepwater,  New  Jersey  08023,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA]  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Ontg 

Oxycodone  (9143) 

Hydrocodone  (8193). ._ 

Oxymorphon*  (96S2) 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405 1  Street,-NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  December  16, 1985. 

Dated:  October  29, 1985. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[FR  Doc,  85-27206  Filed  11-14-85;  8:45  am] 

BILUNG  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Ciba-Geigy  Corp.; 
Application 

Pursuant  to  §  1301.43ia)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  7, 1985, 
Pharmaceuticals  Division,  Ciba-Geigy 
Corporation  Attention:  Regulatory 
Compliance,  556  Morris  Avenue, 
Summit,  New  Jersey  07901,  made 
applications  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance  Methylphenidate 
(1724). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 


Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112],  and  must 
be  filed  no  later  than  December  16, 1985. 

Dated:  October  29. 1985. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  85-27207  FUed  ll-14-«5;  8:45  amj 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

[Docket  No.  M-85-148-C] 

K&M  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

K  and  M  Coal  Company,  Box  625. 
Tracy  City,  Tennessee  37387  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1303  (permissible  blasting 
devices)  to  its  No.  28  Mine  (I.D.  No.  40- 
01586)  located  in  Sequatchie  County, 
Tennessee.  The  petition  is  filed  under 
section  IX)l(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  permissible  blasting 
devices  be  used,  that  all  explosives  and 
blasting  devices  be  used  in  a 
permissible  manner,  and  that 
permissible  explosives  be  fired  only 
with  permissible  shot  firing  units. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  the  nonpermissible 
FEMCO  Ten-Shot  Blasting  Unit.  The  unit 
will  be  used  by  an  authorized  person 
and  will  be  used  with  well-insulated 
blasting  cable  wires  no  smaller  than  No. 
18  Brown  and  Sharp  gauge. 

3.  The  unit  will  be  used  with  not  more 
than: 

a.  Ten  detonators  with  copper  leg 
wires  not  over  30  feet  long; 

b.  Ten  detonators  with  iron  leg  wires  6 
and  7  feet  long; 

c.  Nine  detonators  with  iron  leg  wires 
8  and  9  feet  long; 

d.  Eight  detonators  with  iron  leg  wires 
10  feet  long; 

e.  Seven  detonators  with  iron  leg 
wires  12  feet  long; 

f.  Six  detonators  with  iron  leg  wires  14 
feet  long;  and 

g.  Five  detonators  with  iron  leg  wires 
16  feet  long. 


4.  In  addition,  the  FEMCO  Ten-Shot 
Blasting  Unit  will  be  used  only: 

a.  With  short-delay  electric  detonators 
with  designated  delay  periods  of  25  to 
500  milliseconds;  * 

b.  If  the  lamp,  which  provides  an 
indication  of  readiness,  lights 
immediately  upon  insertion  of  the  firing 
key  and  extinguishes  immediately  upon 
release  of  the  key.  This  will  be  verified 
prior  to  connecting  the  unit  to  the 
blasting  cable;  and 

c.  With  a  battery  pack  having  an  open 
circuit  voltage  of  at  least  120  volts  when 
installed.  The  pack  will  be  replaced  at 
intervals  not  to  exceed  6  months. 

5.  Petitioner  will  attach  the 
manufacturer's  label  specifying 
conditions  of  use  for  the  unit  and  will 
install  the  manufacturer's  sealing  device 
on  the  housing  of  the  unit. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16, 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  7. 1985. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  85-27293  Filed  11-14-85;  8:45  am] 

BILUNG  CODE  4S10-43-M 


[Docket  No.  M-85-155-C] 

National  Mines  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

National  Mines  Corporation.  P.O.  Box 
12022,  Lexington,  Kentucky  40579  has 
filed  a  petition  to  modify  the  appUcation 
of  30  CFR  75.1710  (cabs  and  canopies)  to 
its  Stinson  No.  1  Mine  (I.D.  No.  15- 
02613)  and  its  Stinson  No.  3  Mine  (I.D. 
No.  15-02615)  both  located  in  Knott 
County,  Kentucky.  The  petition  is  filed 
under  Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
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installed  on  the  mine's  electric  face 
equipment. 

2.  The  Stinson  No.  1  and  No.  3  mines 
are  in  the  Elkhom  No.  3  Seam  ranging 
from  40  to  58  inches  in  height  with 
undulations  in  the  mine  floor. 

3.  Petitioner  states  that  the  use  of  a 
canopy  on  the  mine's  electric  face 
equipment  would  result  in  a  diminution 
of  safety  to  the  miners  affected  because 
the  canopy  could  strike  the  roof  and  roof 
bolts.  In  addition,  the  canopy  would 
cause  the  operator's  seating  to  be 
cramped  resulting  in  fatigue  and  would 
limit  his  or  her  visibility. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 


Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  16. 1985.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  November  7. 1985. 
Patricia  W.  Silvsy. 

Director.  Off  ice  of  Standards.  Regulations 
and  Variances. 

(FR  Doc.  85-27294  Filed  11-14-85;  8:45  ami 

BHXmG  COOE  45UM3-M 


Occupational  Safety  and  Healtti 
Administration 

New  Directions  Training  and  Education 
Grants 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
•cnoM:  Notice  of  grant  program. 


summary:  The  Occupational  Safety  and 
Health  Administration  is  entering  the 
eighth  year  of  its  national  grant  program 
for  the  development  of  institutional 
competence  in  nonprofit  organizations 
for  providing  job  safety  and  health 
training  and  education  to  employers  and 
employees.  This  notice  describes  the 
scope  and  objectives  of  the  grant 
program,  and  provides  faiformation  on 
how  to  obtain  a  grant  application. 
Applications  should  not  be  submitted 
without  first  obtaining  the  detailed  grant 
application  mentioned  later  in  this 
notice. 

Authority  for  providing  for  job  safety 
and  health  training  programs  and 
related  assistance  for  employers  and 
employees  may  be  found  in  section  21(b) 
and  21(c)  of  the  Occupadcmal  Safety 


and  Health  Act  of  1970  (29  U.S.C.  670) 
and  in  Executive  Order  12196 
'Occupational  Safety  and  Health 
Programs  for  Federal  Employees." 
DATE:  Application  packages  must  be. 
received  by  February  3, 1986. 
ADDRESSES:  Grant  applications  must  be 
submitted  to  the  OSHA  Regional  Office 
for  the  state  in  which  the  applicant  is 
located.  A  complete  listing  of  Regional 
Offices  can  be  found  in  the  addendum  at 
the  end  of  the  supplementary 
information  section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT! 

James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  Room  N3637,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
telephone  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION: 

Background 

From  1971  to  1978  OSHA  conducted 
numerous  projects  to  improve  the  ability 
of  employers  and  employees  to 
recognize,  avoid,  and  control  safety  and 
health  hazards.  Special  training 
programs  were  conducted  for  small  and 
medium  sized  businesses,  high  hazard 
industries,  leaders  of  organized  labor, 
supervisors,  apprentices,  and  others. 
The  OSHA  experience  with  these 
programs  indicates  that  one  of  the  most 
practical  means  of  assuring  that 
employers  and  employees  acquire  the 
abihty  to  recognize,  avoid,  and  control 
hazards  is  to  build  the  competence  of 
key  organizations  to  provide 
occupational  safety  and  health  services 
to  those  in  the  workplace. 

As  a  result,  in  1978  OSHA  announced 
a  program,  known  as  New  Directions,  to 
increase  the  number  of  labor,  business,     ' 
educational,  and  other  nonprofit 
organizations  having  the  internal 
capability  of  providing,  on  a  continuing 
and  self-sufficient  basis,  comprehensive 
and  effective  occupational  safety  and 
health  training,  education,  and  services 
to  emptoyers  and  employees.  Over  180 
grants  have  been  awarded  to  such 
organizations  for  planning  and 
developing  their  occupational  safety  and 
health  programs.  Grant  recipients  use 
these  funds  to  identify  serious 
occupational  safety  and  health  problems 
and  design  strategies  to  resolve  them, 
with  emphasis  on  training  and  education 
as  a  means  of  achieving  abatement  of 
safety  and  health  hazards  in  the 
workplace. 

Scope 

In  continuing  the  New  Directions 
program.  OSHA  has  determined  that  it 
is  in  the  best  interest  of  its  Agency 


objectives  to  award  new  grants  to 
organizations  which  have  the  capability 
of  addressing  recognized  unmet  needs 
.  for  safety  and  health  education  in  the 
workplace.  Grants  will  be  awarded  to 
applicant  organizations  which  propose 
to  develop  occupational  safety  and 
health  training  and  education  programs 
which  address  hazard  identification, 
recognition,  and  abatement  in  one  or 
more  of  the  following  areas: 

1.  Chemical  industry. 

2.  Chemical  and  toxic  substances. 

3.  Hazardous  waste  sites. 

4.  New  OSHA  standards. 

Goals 

The  goals  of  the  New  Directions  grant 
program  are  as  follows: 

1.  Institutional  Competency.  The 
development  of  a  recipient 
organization's  internal  capability  to 
provide  a  range  of  training,  education, 
and  related  services  necessary  to 
address  the  occupational  safety  and 
health  problems  of  the  recipient's  target 
population. 

2.  Self-sufficiency.  The  ability  of  a 
recipient  organization  to  continue 
providing  a  range  of  workplace  safety 
and  health  activities  and  services  once 
its  developmental  plan,  and,  therefore, 
OSHA  funding,  is  completed. 

3.  Abatement  of  Hazards.  The 
promotion  of  organizational  and 
operational  changes  in  the  workplace, 
through  training  and  educational 
activities,  which  achieve  improved 
safety  and  health  conditions. 

Activities  To  Be  Supported 

A  range  of  activities  related  to 
occupational  safety  and  health  training 
and  education  will  be  supported  under 
the  grant  program.  Activities  may 
include,  but  need  not  be  limited  to,  the 
following: 

1.  Identifying  serious  occupational 
health  problems  caused  by  chemical  and 
toxic  substances  in  the  workplace  and 
designing  strategies  to  resolve  them: 

2.  Training  in  hazard  identification, 
recognition  and  control,  including 
toxicology  and  engineering  design; 

3.  Developing  training  materials  and 
educational  publications  regarding 
safety  and  health  issues; 

4.  Developing  and  implementing 
emergency  response  procedures, 
including  training  employers  and 
employees  in  these  procedures; 

5.  Developing  self-inspection  plans  for 
specific  industries  whch  are  designed  to 
identify  and  abate  hazards,  and  training 
employers  and  employees  in  these 
inspection  processes; 
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6.  Assisting  employers  and  employees 
in  hazard  recognition  and  control  in 
specific  workplaces; 

7.  Designing  and  implementing 
programs  to  promote  effective  hazard 
abatement  and  control  in  the  workplace; 
and 

8.  Resolving  unique  or  unusually 
difficult  occupational  safety  and  health 
problems. 

Nonsupportable  Activities 

While  all  efforts  to  eliminate  deaths, 
injuries,  and  illnesses  in  the  workplace 
are  encouraged,  statutory  and  regulatory 
limitations,  as  well  as  the  objectives  of 
the  grant  program,  prevent 
reimbursement  for  certain  activities 
under  these  grants.  These  limitations 
include: 

1.  Any  activities  inconsistent  with  the 
goals  and  objectives  of  the  Occupational 
Safety  and  Health  Act  of  1970. 

2.  Activities  involving  workplaces  that 
are  largely  precluded  from  enforcement 
action  by  the  Occupational  Safety  and 
Health  Administration  under  section 
4(b)(1)  of  the  Act. 

3.  Activities  for  the  benefit  of  State, 
county,  or  municipal  employees  except 
those  who  may  be  considered  to  have 
occupational  safety  and  health 
responsibilities.  Examples  of  safety  and 
health  responsibilities  include: 
occupational  safety  and  health  training; 
safety  and  health  program  management; 
membership  on  an  employer,  union,  or 
joint  safety  and  health  committee;  and 
recognizing,  reporting,  or  abating  unsafe 
and  unhealthful  workplace  conditions. 

4.  Development  of  academic  curricula 
for  the  education  of  occupational  safety 
and  health  professionals  or  support 
personnel. 

5.  Activities  which  support  degree 
programs,  safety  and  health  certificate 
programs,  or  extended  academic 
programs  designed  to  provide 
professional  level  credentials.  This  does 
not  preclude  the  award  of  certificates  to 
individuals  completing  a  class. 

6.  Production,  publication,  or 
reproduction  of  training  and  educational 
materials,  including  programs  of 
instruction,  which  have  not  been 
approved  by  OSHA. 

7.  Publication  of  newsletters. 

8.  Lobbying. 

9.  Training  and  other  educational 
activities  that  do  not  address  the 
recognition,  avoidance,  and  prevention 
of  unsafe  or  unhealthful  working 
conditions.  Examples  including 
activities  concerning  workers' 
compensation,  first  aid.  and  abused 
substances,  and  publication  of  materials 
prejudicial  to  labor  or  management. 

10.  Activities  which  provide 
assistance  to  employees  in  arbitration 


cases  or  other  actions  against 
employers,  or  which  provide  assistance 
to  employers  and/or  employees  in  the 
prosecution  of  claims  against  Federal, 
State  or  local  governments. 

11.  Research  activities  in  the  physical, 
engineering,  or  health  sciences  which  do 
not  complement  the  training  and 
education  of  employers  and/or 
employees  in  hazard  recognition  and 
control  in  the  workplace. 

12.  Medical  screening  or  any  other 
research  or  experimentation  involving 
human  subjects  as  part  of  the  grant 
program  unless  provisions  have  been 
made  for  full,  regular,  and  ongoing 
consideration  of  the  rights  and  welfare 
of  subjects  and  for  the  protection  of 
subjects  from  undue  risk  of  physical, 
psychological,  or  social  injury.  These 
provisions  and  plans  for  conducting  the 
project  must  be  approved  by  the  OSHA 
Regional  Administrator  prior  to 
beginning  the  project. 

13.  Activities  which  directly  duplicate 
services  offered  by  OSHA,  a  State  under 
a  State  plan,  consultation  programs 
provided  by  State  designated  agencies 
under  sections  7(c)(1)  or  23(g)  of  the  Act, 
or  other  grantees. 

14.  Activities  directly  or  indirectly 
intended  to  generate  membership  in  the 
grant  recipient's  organization. 

Eligible  Applicants 

Nonprofit  organizations  which  are 
labor  organizations  or  employer 
associations  are  eligible  to  apply  for 
grants. 

Catregory  I.  Labor  organizations. 
Organizations  listed  in  accordance  with 
the  requirements  of  the  Labor- 
Management  Disclosure  Act  of  1959.  as 
amended,  or  Chapter  71  of  the  United 
States  Code,  as  amended  by  the  Civil 
Service  Reform  Act  of  1978.  or  State  or 
local  central  labor  bodies  are  eligible  to 
apply.  Field  components  of  these 
organizations  are  eligible  with  the 
concurrence  of  their  national 
organization.  Although  all  components 
of  labor  organizations  are  eligible  to 
apply,  limited  resources  available  for 
the  program  make  it  unlikely  that  a 
grant  will  be  awarded  to  a  field 
component  of  a  labor  organization  if  the 
national  component  of  the  same  labor 
organization  has  been  awarded  a  grant. 

Category  II.  Employer  associations. 
These  are  organizations  which  have  a 
membership  consisting  of  employers 
and/or  represenatives  of  employers.  An 
employer  is  a  person  engaged  in 
business  affecting  commerce  who  has 
employees. 

Consortia.  A  combination  of  two  or 
more  nonprofit  organizations  may  apply 
jointly  and  share  grant  resources  in  the 
interest  of  serving  broader  populations 


or  broader  occupational  safety  and 
health  problems  than  each  organization 
could  serve  alone.  A  consortium  must  be 
designed  to  contribute  to  the 
development  of  a  center  of  competence 
in  the  field  of  occupational  safety  and 
health.  Consortia  formed  primarily  for 
coordination  or  communication 
purposes,  rather  than  for  building 
centers  of  competence,  are  discouraged. 

A  consortium  must  have  a  labor 
organization  or  an  employer  association 
as  a  member.  A  labor  organization  or 
employer  association  member  of  the 
consortium  must  assume  responsibility 
for  submitting  the  overall  proposal  and 
administering  the  grant.  The  director  of 
the  proposed  consortium  project  must  be 
an  employee  of  the  administering 
institution.  When  evaluating  progress  in 
meeting  grant  objectives,  OSHA  will 
focus  primarily  on  the  achievement  of 
institutional  competency,  self- 
sufficiency,  and  abatement  of  hazards 
by  the  administering  institution. 
Agreements  to  participate  in  the 
consortium  by  organizations  other  than 
the  administering  institution  shall  be 
documented  in  the  application.  In 
addition  to  explaining  the  advantages  of 
the  proposed  consortitmi.  the  proposal 
shall  describe  explicitly  the  role  of  each 
participating  organization  and  its 
portion  of  the  proposed  program,  and 
demonstrate  how  each  organization's 
participation  will  improve  the 
probability  of  success  of  the  total 
program. 

Labor-management  consortia  are 
encouraged  to  apply. 

Types  of  Awards 

Two  types  of  grant  awards  may  be 
made  under  the  New  Directions 
program:  (1)  Planning  grants  and  (2) 
developmental  grants. 

Planning  Grants.  Planning  grants  are 
intended  to  assist  organizations  which 
are  able  to  demonstrate  potential  for 
meeting  the  objectives  of  this  program, 
but  which  must  assess  capabilities, 
needs,  and  priorities,  and  formulate 
objectives  before  moving  ahead  with 
full-scale  program  development  and 
implementation.  Plaiming  grant 
recipients  will  be  funded  for  not  more 
than  one  year.  Upon  successful 
completion  of  its  one  year  planning 
activities,  a  recipient  may  apply  for  a 
developmental  grant.  Although  most 
recipients  of  planning  grants  will  initiate 
limited  program  operations  during  the 
planning  period,  these  operations  should 
be  small-scale  or  pilot  projects 
complementing  the  recipient's  planning 
activities. 

Developmental  Grants,  where  an 
organization  through  its  past  activities 
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has  established  a  capability  to  provide 
occupational  safety  or  health  training 
and  education,  but  where  continuing 
developmental  activities  are 
appropriate,  the  organization  may 
propose  a  developmental  program. 
Although  grant  recipients  generally  will 
be  capable  of  immediate  implementation 
of  some  educational  activities,  the 
grants  are  not  intended  to  merely  fund 
existing  program  operations,  but  rather 
to  assist  the  organizations  in  developing 
centers  of  occupational  safety  and 
health  expertise  within  the  scope  of  this 
announcement  To  be  awarded  a  grant, 
an  organization  must  prepare  a  plan 
which  sets  forth  the  steps  necessary  for 
developing  institutional  competency  and 
achieving  self-sufficiency  within  a 
realistic  and  reasonable  time  frame, 
generally  three  to  five  years.  Grants  will 
be  awarded  for  a  twelve  month  period, 
with  annual  renewal  during  the 
developmental  period  subject  to  OSHA 
priorities,  the  availabiUty  of  funds,  a 
determination  that  the  project  is 
achieving  its  approved  objectives  on  a 
timely  basis,  and  recipient  submission  of 
copies  of  all  training  and  educational 
materials  developed  under  the  crant  to 
OSHA. 

Evahiatioa  Process  and  Criteria 

Applications  for  grants  soUcited  in 
this  announcement  will  be  evaluated  on 
a  competitive  basis  by  the  Assistant 
Secretary  with  assistance  and  advice 
from  OSHA  experts. 

The  following  factors,  not  raned  in 
order  of  importance,  will  be  considered 
in  evaluating  grant  applications. 

1.  Program  Impact 

a.  The  potential  contribution  of  the 
project  toward  the  identification, 
recognition,  and  abatement  of 
occupational  safety  and  health  hazards 
in  one  or  more  of  the  following  areas: 

i.  Chemical  industry; 
ii.  Chemical  and  toxic  substances; 
iii.  Hazardous  waste  sites;  and 
iv.  Workplaces  covered  by  new 
OSHA  standards. 

b.  The  identification  of  a  target 
population  of  employers  and/or 
employees  who  will  receive  training  and 
education  in  hazard  identification, 
recognition,  and  abatement  in  the 
designated  area(s). 

c.  The  responsiveness  of  the  project  to 
the  scope  of  this  announcement,  as 
indicated  by  an  identification  and 
analysis  of  the  needs  and  problems  to 
be  addressed.  This  may  include  data 
demonstating  that  the  project  will  serve 
industries  and  workplaces  in  which 
employees  are  exposed  to  one  or  more 
substances  constituting  serious  health 
hazards,  or  industries  with  injury  and 


illness  incidence  and  severity  rates 
above  the  national  average. 

d.  The  need  for  services  in  the  area 
proposed,  the  lack  of  availability  of 
comparable  services  from  other  sources, 
and  the  relevance  of  proposed  services 
to  identified  needs. 

e.  The  potential  for  serving  a  larger 
universe,  as  indicated  by  loans  for 

i.  Serving  employers  and  employees 
who  then  will  have  the  capability  to 
serve  other  employers  and  employees. 

ii.  Assisting  other  organizations  In 
developing  occupational  safety  and 
health  training  and  related  services 
through  such  means  as  providing 
training  materials,  technical  assistance, 
demonstration  educational  programs, 
and  instructor  training.  Examples 
include  national  labor  unions  assisting 
district  and  local  unions  and  employer 
associations  assisting  individual 
employers. 

2.  Program  Design 

a.  The  extent  to  which  services  will  be 
provided  directly  by  the  grant  recipient 
through  its  own  employees  and 
resources.  For  consortium  applicants, 
the  administering  institution  is  the  grant 
recipient.  Contractual  arrangements  for 
the  provision  of  services  must  be  shown 
to  be  consistent  with  the  objective  of 
self-sufficiency. 

b.  for  developmental  grant 
applications: 

i.  The  extent  to  which  the  program 
will  lead  to  the  achievement  of 
institutional  competency,  self- 
sufficiency,  and  the  abatement  of 
hazards. 

ii.  The  extent  to  which  the  design  and 
content  of  training  and  education 
activities  will  be  appropriate  for  the 
target  population. 

c.  For  planning  grant  applications: 
i.  The  appropriateness  of  identified 

safety  and  health  issues  to  be  surveyed. 

ii.  The  soundness  of  the  approach  to 
be  used  in  developing  and  implementing 
an  assessment  methodology. 

iii.  The  plans  for  the  design  and 
development  of  one  or  more  pilot 
training  or  educational  projects  to  test 
the  results  of  the  assessment. 

3.  Program  Experience 

a.  Evidence  of  the  organization's 
performance  and  effectiveness  in 
planning,  implementing,  and  operating 
training  and  education  in  the  proposed 
or  related  areas.  Experience  in 
conducting  employer  or  employee 
occupational  safety  and  health 
education  programs,  experience  in 
providing  technical  assistance,  or 
involvement  in  related  occupational 
safety  and  health  activities  will  be 
considered  relevant.  In  the  absence  of 


such  experience,  information  will  be 
considered  about  other  activities 
designed  specifically  for  employers  or 
employees  that  may  indicate  potential 
effectiveness  in  providing  the  services 
proposed.  For  consortium  applications, 
the  experience  of  the  administering 
institution  will  be  evaluated. 

b.  The  technical  and  professional 
expertise  and  training  of  present  or 
proposed  project  staff  in  relation  to 
services  to  be  provided.  Expertise  of  an 
organization's  present  or  proposed  staff 
in  the  delivery  of  occupational  safety 
and  health  training  and  education  to 
target  populations  will  be  measured  by 
resumes,  nxinimum  qualifications  for 
hiring,  and  position  descriptions. 

4.  Administrative  Capability 

a.  The  managerial  expertise  of  the 
organization,  as  evidenced  by  the 
variety  and  complexity  of  current  and/ 
or  recent  programs  it  has  administered. 
For  consortium  applications,  the 
expertise  of  the  administering  institution 
will  be  evaluated. 

b.  The  financial  management 
capability  of  the  organization,  as 
evidenced  by  a  recent  report  from  an 
independent  audit  firm  or  a  recent 
report  from  another  independent 
organization  qualified  to  render 
judgment  concerning  the  soundness  of 
the  organization's  financial  practices.  In 
the  absence  of  such  reports,  the 
organization  may  provide  information 
which  demonstrates  that  it  is  capable  of 
meeting  the  financial  management 
standards  set  forth  in  41  CFR  Part  2&-70. 
section  207-2.  For  consortium 
applications,  capabihty  of  the 
administering  institution  will  be 
evaluated. 

c.  The  reasonableness  of  the  budget  in 
relation  to  the  proposed  program 
activities. 

d.  The  feasibility  and  soundness  of 
the  proposed  work  plan  in  achieving  the 
program  objectives  effectively. 

e.  The  strength  of  the  organization's 
evaluation  plan  and  the  methodology  for 
measuring  achievement  of  program 
objectives. 

5.  Matching  Share 

The  amount  of  an  organization's 
contribution  relative  to  the  total  budget 
and  the  degree  to  which  an  organization 
will  assume  an  increasing  share  of 
funding  for  the  proposed  program. 

a.  Programs  may  be  funded  up  to  100 
percent  of  costs  under  a  planning  grant. 

b.  Developmental  grants  require 
recipients  to  provide  a  matching  share. 
During  the  developmental  period  it  is 
expected  that  organizations  will  become 
increasingly  independent  of  Federal 
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funding.  One  element  of  a 
developmental  grant  i»tiie  recipient's 
assumption  of  hill  funding  of  ttie  grant 
salaries  of  one  or  more  key  project  staff 
by  the  end  of  the  second  grant  year. 
Another  element  is  an  amoal  increase 
in  the  recipient's  matching  share,  with  a 
corresponding  reduction  in  Federal 
funding,  vrith  the  result  tfiat  die  program 
is  independent  of  Fedwal  funding  by  the 
time  self'SufHciency  is  achieved.  OSHA 
will  evaluate  the  cash  contribution  to  a 
recipient's  matching  share,  rather  than 
the  in-kind  contribution.  The  minimum 
requirement  is  that  15  percent  of  the 
recipient's  matching  share  be  a  cash 
contribution  in  the  first  year.  This  must 
increase  each  succeeding  year,  resulting 
in  contributions  of  approximately  20 
percent  the  second  year,  33  percent  the 
third  year,  50  percent  the  fourth  year, 
and  75  percent  the  fifth  year.  The 
Assistant  Secretary  reserves  that  right 
to  grant  exceptions  to  cash  contribution 
requirements  in  the  Interest  of  furthering 
OSHA  objectives. 

In  addition  to  the  preceding  factors, 
the  Assistant  Secretary  will  consider 
other  factors  such  as  the  overall 
geograpUcal  distribution  and  coverage 
of  populations  at  risk  that  will  be 
achieved  by  the  proposals  approved  for 
funding. 

Notificatfon  of  Selection 

The  Assistant  Secretary  will  notify  in 
writing  those  organizations  selected  as 
potentil  grant  recipients.  An  applicant 
whose  proposal  is  not  selected  will  also 
be  notified  in  writing  to  that  effect. 
Notice  of  selection  as  a  potential  grant 
recipient  will  not  constitute  approval  of 
the  total  funding  request  or  of  the 
funding  level  sought.  Prior  to  the  actual 
award  of  a  grant,  representatives  of  the 
potential  grant  recipient  and 
representatives  of  the  Assistant 
Secretary  will  enter  into  negotiation. 
Items  subject  to  negotiation  will  include: 
Program  components;  funding  levels: 
program  performance  levels  and 
standards;  and  administrative  systems. 
If  the  negotitions  do  not  result  in  an 
acceptable  negotiated  grant,  the 
Assistant  Secretary  reserves  the  right  to 
terminate  the  negotiation  and  decline  to 
fund  the  proposal. 

Availability  of  Funds 

This  announcement  does  not 
constitute  an  obligation  to  support  this 
program  in  any  fiscal  year.  Subject  to 
congressional  appropriation,  $3.9  million 
will  be  available  in  fiscal  year  1986  for 
the  New  Directions  program.  It  will  be 
need  for  funding  current  grants,  as  well 
as  for  the  award  of  new  grants 
described  in  this  announcement. 


The  maximum  funding  level  for  a  one 
year  planning  grant  will  be  $50,000. 
There  is  no  set  maxinram  for 
developmental  ptmts,  but  organizations 
applying  for  develoiMnental  liinding 
should  consider  reasonableness  and  die 
limited  availability  of  funds  when 
preparing  their  budget  requests.  An 
organization  is  eligible  for  one  grant 
under  this  program. 

Application  and  A%vaid 

Those  organizations  that  meet  the 
eligibility  requirements  described  above 
and  that  are  interested  in  conducting 
project  activities  as  described,  may 
request  a  grant  application  package 
from  the  OSHA  Regional  Administrator 
responsible  for  the  State  in  which  the 
organization  is  located.  A  list  of  the 
names,  addresses,  and  geographic  areas 
of  responsibility  of  the  Regional 
Administrators  is  in  the  addendum  to 
this  notice. 

This  grant  program  will  be  

administered  in  compliance  with  41  (7R 
Part  29-70  and  OMB  Circulars  A-110 
and  A-122,  as  they  relate  to  functions 
such  as:  the  use  of  funds;  the  operation 
of  programs;  the  maintenance  of 
records,  books,  accounts,  and  other 
documents:  and  financial  and  program 
reporting  to  OSHA. 

All  applications  must  be  received  no 
later  than  5  pun.,  February  3, 1986. 

Signed  at  Washington,  DC,  this  12th  day  of 
Novemtwr,  1985. 
Patrick  R.  Tyaoo. 
Acting  Assistcmt  Secnary  of  Labor. 

Addendum 

Region  I 

Donald  E.  MacKenzie,  Regional 
Administrator,  US  Department  of 
Labor^-OSHA.  16-18  North  Street,  1 
Dock  Square  Building — 4th  Floor, 
Boston,  Massachusetts  02109 — 
Connecticut.  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island. 
Vermont 

Region  II 

Gerald  P.  Reidy,  Regional 
Administrator,  US  Department  of 
Labor— OSHA,  1515  Broadway  (1 
Astor  Plaza),  Room  3445,  New  York, 
New  York  10036 — New  jersey.  New 
York,  Puerto  Rico,  Virgin  Islands 

Region  III 

Linda  R.  Anku,  Regional  Administrator, 
US  Department  of  Labor— OSHA, 
Gateway  Building,  Suite  210a  3535 
Market  Street,  Philadelphia, 
Pennsylvania  19104 — ^Delaware, 
District  of  Columbia,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia 
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Region  IV 

Alan  C.  Md^lillan.  Regional 
Administrator,  US  Department  of 
Labor— OSHA,  1375  Peacfative  Street 
NE..  Suite  587.  AUanta.  Georgia 
30367— Alabama,  noiida,  Georgia. 
Kentucky.  Mississippi.  North  Carolina, 
South  Carolina,  Tenne 


Regim  V 

Frank  L.  Strasbeiffi,  Regi<nial 
Administrator,  l^  Department  at 
Ubor— OSHA.  230  South  Dearborn 
Street,  Roan  3244.  Chicago,  Illinois 
60604— IlHnois.  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Region  VI 

Gilbert ).  Sanher.  Regional 
Admhiistrator,  US  Department  of 
Labor— OSHA.  555  Griffin  Street, 
Room  602.  Dallas,  Texas  75202— 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma.  Texas 

Region  VII 

Roger  A.  Qark,  Regional  Administrator. 
US  Department  ci  Labcw— OSHA,  911 
Walnut  Street,  Room  406,  Kansas  Qty, 
Missouri  64106 — Iowa,  Kansas, 
Missowi.  Nebraska 

RegioDVm 

Byron  R.  Chadvridc,  Regional 
Administrator,  US  Department  of 
Labor— OSHA.  Federal  Building, 
Room  1554, 1961  Stout  Street,  Denver. 
Colorado  80294 — Colorado,  Montana, 
North  Dakota,  Soutii  Dakota,  Utah. 
Wyoming 

Region  IX 

Russell  E  Swanson,  Regional 
Administretor,  US  Department  of 
Labor^-O^iA.  450  Golden  Gate 
Avenue,  Room  11349,  Post  Office  Box 
36017.  San  Francisco,  CaUfomia 
94102— American  Samoa,  Arizona. 
California,  Guam,  Hawaii,  Nevada, 
Trust  Territory  of  the  Padficlslaods 

Region  X 

James  W.  Lake,  Regional  Administrator, 
US  Department  of  Labor— OSHA, 
Federal  Office  Building.  Room  8003. 
909  First  Avenue,  Seattie,  Washington 
98174 — Alaska,  Idaho,  Oregon, 
Washington. 

(FR  Doc.  85-27160  Filed  11-14-89;  8945  wnj 
BILLHW  CODE  «t1S-aS4i 

Puorto  Moo  SIMo  SlandanlB;  ApproMt 

1.  Background.  Part  1953  of  Title  2&, 
Code  of  Federal  Regulations  presoribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
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1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafer  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  August  3a  1977,  notice  was 
published  in  the  Fad«ral  Register  (42  FR 
43628)  of  the  approval  of  the  Puerto  Rico 
plan  and  the  adoption  of  Subpart  FF  to 
Part  1952  containing  the  decision. 

The  Puerto  Rico  plan  provides  for  the 
adoption  of  Federal  standards  as  State 
standards  by  reference.  Section  1953.20 
of  29  CFR  provides  that  "where  any 
alteration  in  the  Federal  program  could 
have  an  adverse  impact  on  the  'at  least 
as  effective  as'  status  of  the  State 
program,  a  program  change  supplement 
to  a  State  plan  shall  be  required." 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  on 
June  7, 1985,  and  incorporated  as  part  of 
the  plan.  State  standards  comparable  to 
the  Occupational  Safety  and  Health 
Administration  standards  for  Ethylene 
Oxide,  Amendments  to  29  CFR  1910.19, 
1910.1000  and  1910.1047.  as  published  in 
the  Federal  Register  (49  FR  25796)  dated 
June  22, 1984.  These  standards  which 
are  contained  in  the  Puerto  Rico 
Regulations,  Number  Four  (equivalent  to 
29  CFR  Part  1910)  were  promulgated  by 
resolutions  adopted  by  the  Puerto  Rico 
Department  of  Labor  and  Human 
Resources  on  November  28, 1984, 
pursuant  to  the  Puerto  Rico  Act  Number 
16  and  Chapter  52  of  the  Puerto  Rico 
Rules  and  Regulations  Act  of  195a 
The  State  has  submitted  by  letter 
dated  August  27. 1985,  and  incorporated 
as  part  of  the  plan.  State  standards 
comparable  to  the  Occupational  Safety 
and  Health  Administration  standards 
for  Educational  and  Scientific  Diving: 
Final  Guidelines;  Supplemental 
Statement  of  Reasons,  29  CFR 
19ia401(a)(2)(iv),  as  published  in  the 
Federal  Register  (50  FR  1046)  dated 
January  9, 1985.  These  standards  which 
are  contained  in  the  Puerto  Rico  Rules 
and  Regulations,  Number  Four 
(equivalent  to  29  CFR  Part  1910)  were 
promulgated  by  resolution  adopted  by 
the  Puerto  Rico  Department  of  Labor 
and  Human  Resources  on  May  7 1985. 
pursuant  to  the  Puerto  Rico  Act  Number 
16  and  Chapter  52  of  the  Puerto  Rico 
Rules  and  Regulations  Act  of  1958. 
The  State  has  submitted  by  letter 
dated  September  3, 1965,  and 
incorporated  as  part  of  the  plan.  State 
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standards  comparable  to  the 
Occupational  Safety  and  Health 
Administration  standards  for  Power 
Lawnmowers;  Amendments;  29  CFR 
1910.243  as  pUSlished  in  the  Federal 
Register  (50  FR  4649)  dated  February  1. 
1985.  These  standards  which  are 
contained  in  the  Puerto  Rico  Rules  and 
Regulations,  Number  Four  (equivalent  to 
29  CFR  Part  1910)  were  promulgated  by 
resolution  adopted  by  the  Puerto  Rico 
Department  of  Labor  and  Human 
Resources  on  June  6, 1985.  pursuant  to 
the  Puerto  Rico  Act  Number  16  and 
Chapter  52  of  the  Puerto  Rico  Rules  and 
Regulations  Act  of  1958. 

2.  Decision,  Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  are  hereby  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations;  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration. 
Room  3445, 1515  Broadway,  New  York. 
New  York,  10036;  Puerto  Rico 
Department  of  Labor  and  Human 
Resources,  Prudencio  Rivera  Martinez 
Bldg..  Munoz  Rivera  Avenue  505.  Hato 
Rey.  Puerto  Rico  00917;  and  the  Office  of 
the  Director  for  Federal-State 
Operations.  Room  N3700,  200 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20210 

4.  Pubiic  Participation.  Under  29  CFR 
1953.2(c).  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Puerto  Rico  State  Plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  meeting  requirements  for  public 
participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirement  of  State  Law  and  further 
participation  would  be  necessary. 

The  decision  is  effective  November  15. 
1985. 

(Sec  18  Pub.  L  91-SOS.  M  Stat.  1609  (20  UJSJC 
667)). 


Signed  at  New  York  City.  New  York,  this 
twenty-third  of  September  1985. 
G«rakl  P.  Raidy. 
Regional  Administrator. 
(FR  Doc  27296  Filed  11-14-85;  8:45  am] 
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Virgin  Islands  Standards;  Approval 

1.  Background  Part  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  a^id 
Health  (hereinafter  called  the  Assistant 
'  Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State,  plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  September  11. 1973.  notice  was 
published  in  the  Federal  Register  (38  FR 
24896)  of  the  approval  of  the  Virgin 
Islands  plan  and  adoption  of  Subpart  S 
to  Part  1952  containing  the  decision. 

The  Virgin  Islands  plan  provides  for 
the  adoption  of  Federal  standards  as 
Vii-gin  Islands  standards  by  reference. 
The  authority  to  adopt  such  standards  is 
contained  in  Title  3.  Section  940.  of  the 
Virgin  Islands  Code. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted 
supplements,  and  incorporated  as  part 
of  the  plan.  State  certification 
documenting  promulgation  of  State 
standards  comparable  to  Revocation  of 
Advisory  and  Repetitive  Standards; 
Final  rule.  29  CFR  Part  1910.  as 
published  in  the  Federal  Register  (49  FR 
5318)  dated  February  10. 1984.  and 
Power  Lawnmowers;  Amendment  to  29 
CFR  1910.243  as  published  in  the  Federal 
Register  (50  FR  4648)  dated  February  1. 
1985. 

These  standards  which  are  contained 
in  the  Virgin  Islands  Rules  and 
Regulations  24  V.I.R.R.  36(b)l  were 
promulgated  by  resolution  adopted  by 
the  Virgin  Islands  Department  of  Labor 
on  July  24, 1985  pursuant  to  Title  24, 
Vii:gin  Islands  Code.  Section  36(b). 

2.  Decision.  Having  reviewed  the 
Virgin  Islands  Regulations  providing  for 
the  adoption  of  Federal  standards  by 
reference,  it  has  been  determined  that 
Virgin  Islands  Regulations  are  identical 
to  Federal  standards  and  accordingly 
should  be  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
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standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  the  nonnal  business  hours 
at  the  following  locations:  Office  of  the 
Regional  Administrator,  Region  0. 1515 
Broadway,  Room  3445.  New  York,  New 
York  10036;  Office  of  the  Director  for 
Federal-State  Operations,  Room  N3700, 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210;  Department  of 
Labor,  Government  of  the  Virgin 
Islands,  Dronigans  Gade,  Charlotte 
Amalie,  St.  Thomas.  V.l.  00801,  and  at 
Hospital  Street.  Christiansted.  SL  Croix, 
V.L  00820. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  caose  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Virgin  Islands  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
pubUcation  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
Law  meeting  requirements  for  public 
participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirement  of  State  Law  and  further 
participation  would  be  unnecessary. 

The  decision  is  effective  November  15, 

I 


(Sea  18  Mb.  L  91-59a,  M  SUt  1608)  (29 
UaC.  887) 

Signed  at  New  York  City.  New  York,  this 
twenty-third  day  of  September  1985. 
Gerald  P.  Saidy. 
Regional  Administrator. 
[FR  Doc.  85-^298  Hied  11-14-86;  ft45  am) 
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Office  of  Pension  end  Welfere  Benefit 
PrograiTM 

[Application  No.  l>-4559  et  al.] 

Propoeed  Exemptions;  Andron, 
CecttettinI  A  Associates,  inc.  et  aL 

agency:  Pension  and  Welfare  BeneRt 

Programs,  Labor. 

ACnON:  Notice  of  Proposed  Exemptions. 

SUMMARV:  This  document  contains 
notice  of  pendency  before  the 
Department  of  Labor  [the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 


Written  Comrnents  and  Heaiiag 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Fedacal  Register 
Notice.  Ccmments  and  requests  for  a 
hearing  ahould  state  the  reasons  for  the 
writer's  interest  in  tiie  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room      C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216.  Attention:  Application  No. 
stated  in  eadi  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677-,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216. 

Notice  to  Interested  Parsons 

Notice  of  the  proposed  exemptions 
will  l>e  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Reenter  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUmSNENTARV  MTOMMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the  ' 
Secretary  of  Labor.  "Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


Andrea,  Cechetttni  ft  AModotes,  Inc. 
Located  in  Lafayette,  Cattfornia 

(Application  No.  D-4559] 
Exemption 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Purchase  of 
Interests  in  AC  Investors  (the 
Partnership) 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  tfie 
Code,  by  reason  of  section  4975(c)(1)  (A) 
throu^  (D)  of  the  Code,  shall  not  apply 
to  the  purchase  of  interests  in  the 
Partnership  by  employee  benefit  plans 
(Participating  Plans),  if  the  general 
conditions  set  forth  in  Section  II  are  met, 
and  if: 

1.  Each  purchase  of  interests  In  the 
Partnersiiip  by  a  Participating  Han  is 
authorized  in  writing  by  a  fiduciary  (the 
Independent  Fiduciary)  of  each 
Participating  Plan  who  is  independent  of 
the  Applicants  '  and  their  affiliates.'  If 
such  Independent  Fiduciary  directs  that 
assets  then  under  management  by  any 
of  the  Applicants  be  invested  in  the 
Partnen^p,  such  written  authorization 
by  the  Independent  Fiduciary  shall 
specify  such  fact  and  the  manner  in 
which  such  assets  shall  be  transferred  to 
the  Partnership. 

2.  The  following  persons  may  not 
acquire  or  hold -any  securities  of  any 
company  whose  securities  the 
Partnership  holds  (provided,  however, 
that  the  restrictions  contained  in  this 
subsection  shall  not  apply  to  the 
acquisition  of  such  securities  by  any 
venture  capital  company  that  is 
controlled  by  or  managed  by  Covered 
Persons  as  defined  below  and  that  is 
subject  to  the  allocation  formula 
described  in  section  7  of  the  Summary  of 
Facts  and  Representations  contained  in 
the  Proposed  Exemption): 

(a)  The  Applicants  and  officers, 
directors  and  general  partners  of  die 
Applicants. 

(b)  Affiliates  of  AC  Investors.  AC 
Associates,  Mr.  Andron  and  Mr. 
Cechettini.  ("Covered  Persons".) 

3.  The  terms  and  conditions  of  the 
partnership  agreement  (the  Partnership 
Agreement)  at  the  formation  of  the 
Partnership  and  at  the  time  of  any 
purchase  of  an  interest  covered  by  this 
exemption  shall  be  no  less  favorable  to 
the  Participating  Plans  than  the  terms 
and  conditions  available  in  arm's-length 
transactions  between  unrelated  parties. 


'  The  Applicants  are  AC  Associates,  Andron, 
Cechettini  h  Assodatas.  Inc.  fonathan  Andron.  and 
Ralph  Ceciiettini. 

*  AU  future  references  to  the  Applicants  will  also 
include  affiliates  of  the  Applicants. 
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4.  Prior  to  accepting  any  investment  of 
assets  in  the  Partnership  by  a 
Participating  Plan,  the  Apphcants  shall 
furnish  or  cause  to  be  furnished  to  each 
Independent  Fiduciary  authorizing  such 
investment  a  copy  df  this  exemption,  the 
Partnership  Agreement  a  private 
placement  memorandum  which 
describes  the  respective  rights  of  the 
general  and  limjted  partners  to 
distributions  and  capital  appreciation, 
services  to  be  performed  by  the  general 
partner  and  the  compensation  payable 
therefor,  all  other  material  rights  and 
obligations  of  the  partners,  and  such 
other  information  as  requested  by  the 
Independent  Fiduciary. 

5.  A  Participating  Plan  shall  not.  after 
the  date  of  investment  of  Plan  assets  in 
the  Partnership,  pay  to  any  of  the 
Applicants  a  separate  investmeift 
management  fee  or  similar  fee  with 
respect  to  the  Participating  Plan's  assets 
invested  in  the  Partnership.'  If  a 
Participating  Plan  invests  in  the 
Partnership  during  any  period  for  which 
the  Plan  has  prepaid  to  any  of  the 
-Applicants  an  investment  management 
or  similar  fee,  the  amount  of  such  fee 
will  be  returned  to  the  Participating 
Plan.  This  condition  shall  not  preclude 
payment  by  the  Partnership  to  any  of  the 
Applicants  of  expenses  and  allocations 
provided  in  the  Partnership  Agreement. 

6.  No  sales  commissions  or  similar 
fees  will  be  charged  by  the  Applicants 
to  any  Participating  Plan  with  respect  to 
its  investment  in  the  Partnership.  No 
redemption  fee  or  other  panalty  shall  be 
charged  by  the  Applicants  to  any 
Participating  Plan  which  transfers  all  or 
a  portion  of  its  Partnership  interest  as 
permitted  by  the  Partnership  Agreement, 
except  that  a  Participating  Plan  must 
compensate  the  Partnership  for 
reasonable  fees  and  expenses  incurred 
by  the  Partnership  in  its  efforts  to  locate 
a  suitable  purchaser  for  the  Participating 
Plan's  Partnership  interest 

7.  The  Partnership  Agreement  will 
require  that  limited  partners  receive 
audited  annual  financial  statements 
with  respect  to  the  Partnership  as  well 
as  such  other  information  as  the  limited 
partner  (or  a  Participating  Plan's 
Independent  Fiduciary)  may  reasonably 
request  concerning  the  operations  and 
investments  of  the  Partnership. 

8.  No  Participating  Plan  may  invest 
more  than  10%  of  its  assets  in  the 
Partnership. 


»  Thl«  condition  thall  not  predude  the  payment 
by  the  Participating  Ptang  to  the  Apphcants  of 
inveatment  management  or  other  feci  with  respect 
to  asseu  not  invested  in  the  Partnership. 


Section  11.  General  Conditions 

(a)  The  Applicants  maintain  for  a 
period  of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (b)  of  this  Section  II  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of  the 
Apphcants,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  Interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  section  (2) 
of  this  paragraph  (b)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act  the  records  referred  to  in 
paragraph  (a)  of  this  Section  II  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the 
Partnership  of  the  Participating  Plan  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary. 

(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and, 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(b)(2)  None  of  the  persons  described 
in  subparagraphs  (B)  through  (D)  of  this 
paragraph  (b)  shall  be  authorized  to 
examine  trade  secrets  of  the  Applicants, 
or  commercial  or  fi)iancial  information 
which  is  privileged  or  confidential. 

Section  III.  Definitions  and  General 
Rules 

(a)  An  "affiliate"  means  a  person  with 
one  or  more  of  the  following 
relationships  to  any  of  the  Covered 
Persons; 

(i)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlled  by  such  Covered  Persons;  and 

(ii)  Officers,  directors,  highly 
compensated  employees,  relatives  of  or 
general  partners  in  any  such  Covered 
Persons. 


(b)  The  term  "control"  means 
beneficial  ownership,  by  Covered 
Persons  in  the  aggregate,  either  directly 
or  through  one  or  more  controlled 
companies,  of  more  than  .50%  of  a 
company's  voting  securities. 

(c)  Tlie  term  "relative"  mens  spouse 
and  minor  children  sharing  the  same 
household  of  such  Covered  Person. 

(d)  The  term  "highly  compensated 
employee"  means  a  person  whose 
compensation  during  the  most  recent 
fistial  year  exceeds  the  greater  of  $30,000 
or  10%  of  the  total  compensation  earned 
by  all  employees  of  the  employer. 

(e)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Partnership  as  its 
proportionate  interest  in  the  total  assets 
of  the  Partnership  as  calculated  on  the 
most  recent  preceding  valuation  date  of 
the  Partnership. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  19, 1985  at  50  FR  33424. 

The  Department  notes  that  section 
1(2)  of  the  Proposed  Exemption 
incorrectly  referred  to  the  allocation 
formula  as  being  located  in  paragraph  6 
of  the  Summary  of  Facts  and 
Representations.  The  allocation  formula 
is  in  fact  located  in  paragraph  7  of  the 
Summary  of  Facts  and  Representations. 
In  addition,  the  Department  has  revised 
the  language  contained  in  Section  1(2)  of 
the  Proposed  Exemption  to  make  it  clear 
that  the  provision  against  holding  . 
securities  held  by  the  Partnership  does 
not  apply  to  the  acquisition  of  such 
securities  by  other  venture  capital 
companies  controlled  by  or  managed  by 
Covered  Persons.  The  Exemption  has 
been  amended  to  reflect  the  above 
mentioned  changes. 

For  Further  Information  Contact:  Mr. 
Alan  H.  Levitas  of  the  Department 
telephone  (202)  523-8971.  (This  is  not  a 
toll-ft«e  number.) 

James  P.  Gills,  M.D.,  P.A.,  Pension  Plan 
and  Tnist  (the  Flan)  Located  in 
Clearwater,  Florida 

(Application  No.  0-5981] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  40e(a) 
and  406(b)(1)  and  406(b)(2)  of  the  Act 
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and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  of  certain  real  property  by 
\\ie  Plan  to  St.  Luke's  Clinic  Properties 
(the  Partnership),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
terms  of  the  proposed  sale  are  as 
favorable  to  the  Plan  as  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  of  its  consummation. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  with  an  estimated  58 
participants.  As  of  Februaiy  28. 1965,  the 
Plan  had  total  assets  of  $5,813,742.*  The 
trustee  of  the  Plan  is  James  P.  Gills,  M.D. 
(the  Trustee).  The  employer  is  St.  Luke's 
Cataract  and  Intraocular  Lens  Institute, 
James.  P.  Gills.  M.D.,  P.A.  (the 
Employer)^  The  Employer  Is  a 
professional  medical  corporation.  The 
Trustee  is  100  percent  owner  of  the 
Employer. 

2.  The  Partnership  was  formed  on 
December  1, 1984  for  the  sole  purpose  of 
building  a  clinic  for  use  by  the  Employer 
and  owning  lands  that  would  be 
adjacent  to  the  clinic  for  possible  future 
expansion.  The  Partnership  is  comprised 
of  the  Trustee,  who  owns  70  percent, 
and  Messrs.  Dennis  L  Williams  and 
Bruce  Kiskaddon.  Messrs.  Williams  and 
Kiskaddon  have  no  ownership  interest 
in  the  Employer,  but  are  participants  of 
the  Plan. 

3.  On  April  2, 1973,  the  Plan  purchased 
certain  real  property  located  in  Tarpon 
Springs,  Florida  (the  Property)  from  an 
unrelated  party  at  a  cost  of  $125,000. 
The  Property  is  comprised  of  2.72  acres 
of  uplands  and  is  not  presently 
producing  income  for  the  Plan.  The 
applicant  represents  that  for  the  Plan  to 
develop  the  Property  itself  would 
require  substantial  cost  to  the  Plan,  thus 
increasing  its  overall  holdings  in  real 
estate.  The  Plan  has  already  invested 
substantially  in  real  estate  and  needs  to 
diversify  its  real  estate  holdings. 

4.  The  applicant  requests  an 
exemption  to  permit  the  Plan  to  sell  the 
F>roperty  to  the  Partnership.  The 
proposed  sales  price  is  $415,000  in  cash. 

5.  An  appraisal  of  the  property  was 
performed  by  Henry  C.  Entreken,  Jr., 
MAI,  SREA  and  Leslie  A.  McKeon, 
SRPA,  (the  Appraisers)  located  in  St. 
Petersburg.  Florida.  The  Appraisers  are 
independent  of  the  Partnership  and 
persons  comprising  the  Partnership.  The 


'The  applicant  reprewnis  thai  the  contributions 
to  the  Plan  have  been  frozen.  The  termination  of 
contributioiM  to  the  Plan  occurred  because  the 
investment  gains  In  the  assets  grew  to  the  point 
where  the  FUn  was  fully  funded. 


Appraisers  have  determined  that  the  fair 
maiket  value  of  the  Property  was 
$415,000  as  of  August  14, 1985.  The 
Appraisers  state  that  they  are  uncertain 
at  this  time  as  to  whether  the  Property 
has  a  special  value  to  the  Partnership. 
They  note  that  there  is  a  large  amoimt  of 
other  available  vacant  land  within  the 
immediate  area,  and  that  they  are 
unaware  of  any  expansion  plans  for  the 
improvements  owned  by  the 
Partnership. 

6.  The  Trustee  has  determined  that  it 
is  in  the  best  interests  of  the  Plan  to  sell 
the  Property  now  while  the  Partnership 
is  planning  to  build  a  new  clinic.  The 
Trustee  also  represents  that  the 
proposed  purchase  price  is  as  high  as 
the  Plan  could  expect.  The  Trustee 
believes  that  the  Plan  can  no  longer 
continue  to  hold  the  Property  for 
appreciation  and  is  better  off  selling 
rather  than  improving  it.  The  Property 
presents  several  problems  in  that  it  is 
narrow  and  p«ully  consumed  by  a  major 
Florida  Power  Corporation  transmission 
line  easement  It  is  unlikely  that  another 
buyer  would  purchase  the  Property 
because  it  is  too  small  for  a  large 
development  given  its  restriction  on 
depth,  which  is  compounded  by  a 
setback  requirement  on  U.S.  Route  19. 
Therefore,  the  most  likely  purchaser  of 
the  Property  who  would  be  willing  to 
pay  the  highest  purchase  price  is  the 
Partnership  which  is  developing  the 
clinic  on  adjacent  property  to  the  south. 
"Hie  Trustee,  individually,  also  owns 
property  to  the  north  of  the  Property  and 
intends  to  sell  it  to  the  Partnership  for 
the  same  price  per  square  foot  as  the 
Plan. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(1)  It  provides  for  a  cash  sale  of  the 
Property  at  its  full  appraised  value; 

(2)  The  Plan  will  be  able  to  divest 
itself  of  an  asset  which  is  not  ciuTently 
producing  income;  and 

(3)  The  Trustee  has  determined  that 
the  proposed  transaction  is  in  the 
interests  of  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries. 

For  Further  Information  Contact:  Ms. 
Linda  M.  Hamilton  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

New  York  State  Linemen's  Safety 
Training  Fund  (the  Fund)  Located  in 
ManUus,NY 

(Application  No.  L-40e3] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  in 


accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  shall 
not  apply  to  the  proposed  purchase  by 
the  Fund  of  an  office  building  (the 
Building)  from  the  I.B.E.W.  Local  Union 
1249  Realty  Corporation  (the  Realty 
Corp.),  a  party  in  interest  with  respect  to 
the  Plan,  for  ^1,000,  provided  that  the 
purchase  price  is  no  more  than  the  fair 
market  value  of  the  Building  on  the  date 
of  sale. 

Summary  of  Pacts  and  Representations 

1.  The  Fund  is  a  multiemployer 
training  trust  fund  established  by 
I.B.E.W.  Local  Union  1249  (the  Union) 
and  various  employers  (the  Employers) 
through  collective  bargaining.  Pursuant 
to  section  302  of  the  Labor  Management 
Relations  Act  of  1947  (LMRA)  the  Fund  ' 
is  administered  by  a  joint  board  of 
trustees  (the  Trustees)  half  of  whom  are 
appointed  by  the  Union  and  half  by  the 
Einployers.  The  Fund  provides 
apprenticeship  and  journeymen  training 
benefits  to  eligible  candidates  and 
bargaining  imit  employees  respectively. 
As  of  June  30. 1984,  the  Fund  had 
approximately  11 25  participants  and 
assets  of  $429,481. 

2.  The  Realty  Corp.,  the  present  owner 
of  the  Building,  is  a  real  estate  title- 
holding  corporation  which  is  wholly- 
owned  by  the  Union  and  is  exempt  from 
income  tax  imder  section  501(c)(2)  of  the 
Internal  Revenue  Code. 

3.  The  Building  is  located  at  6518 
Fremont  Road,  Manlius,  New  York, 
approximately  8  miles  from  downtown 
Syracuse.  The  Fund  has  leased  space  in 
the  Building  for  office  and  training 
purposes  since  August  1, 1978.  In 
addition,  the  I.B.E.W.  Local  1249  Pension 
Fund,  the  I.B.E.W.  Local  1249  Tree 
Chapter  Insurance  Fund,  the  I.B.EW. 
Local  1249  Insurance  Fund  (collectively, 
the  Other  Funds)  and  the  Union  have 
also  leased  office  space  in  the  Building 
from  the  Realty  Corp.  since  August  1, 
1978.  The  Other  Funds  are  also 
collectively  bargained  multiemployer 
plans  established  and  managed 
pursuant  to  section  302  of  the  LMRA. 
The  applicant  represents  that  these 
leases  are  exempt  from  the  prohibited 
transaction  rules  of  section  406  of  the 
Act  and  meet  the  conditions  of  section 
4G8(b)(2)  of  the  Act  and  Prohibited 
Transaction  Exemption  78-6  (PTE  78-6. 
43  FR  23024).* 


*  The  Department  expresses  no  opinion  whether 
the  leases  from  the  Realty  Corporation  to  the  Fund 
and  to  the  Other  Funds  comply  with  the 
requirements  of  section  Me(b)(2)  of  the  Act  and/or 
PTE7S-6. 
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4.  The  Fund  needs  additional  space 
and  thia  requirement  will  necessitate 
modifications  to  the  Building.  The 
applicant  represents  that  since  many  of 
the  modifications  will  add  substantially 
to  the  value  of  the  Building,  the  Trustees 
have  concluded  that  the  Fund  should 
purchase  the  building  before  the 
modiHcations  are  undertaken.  In 
addition,  the  Fund  plans  to  improve  an 
adiacent  14  V^  acre  lot  purchased  in  1979 
for  training  and  equipment  testing.  The 
applicant  represents  that  the' 
improvements  will  enhance  the  vahie  of 
both  pieces  of  property.  The  Fund  will 
occupy  more  than  50%  of  the  space  in 
the  Building.  Once  the  Fund  takes 
ownership  of  the  Building  it  will  become 
the  landlord  with  respect  to  the  Other 
Funds  and  the  Union.  The  applicant 
represents  that  these  lease 
arrangements  will  comply  with 
Prohibited  Transaction  Exemptions  76- 
1.  Part  C  (PTE  7&-1.  41  FR 12740. 12745) 
and  77-10  (PTE  77-10. 42  FR  33918).« 

5.  The  Building  was  appraised  on 
September  17, 1964  and  again  on 
February  15. 1985,  by  Hawley  E.  Van 
Swell,  A.S.A.  (Mr.  Van  Swall).  a  party 
independent  of  the  Union,  the  Realty 
Corp..  and  any  contributing  employer. 
On  September  17, 1984  utilizing  the 
income  method.  Mr.  Van  Swall 
indicated  a  fair  market  value  of  $98,000 
for  the  Building.  On  February  15, 1985, 
utilizing  the  cost  method.  Mr.  Van  Swall 
indicated  a  fair  market  value  of  $99,000. 
The  Realty  Corp.  purchased  the  Building 
in  1970  for  $81,000. 

6.  The  Realty  Corp.  proposes  to  sell 
the  Building  to  the  Fund  for  $81,000  in 
cash,  which  represents  18.1%  of  the 
Fund's  assets.  The  applicant  represents 
that  the  sale  by  the  Union-owned  Realty 
Corp.  to  the  Fund  for  less  than  the 
appraised  fair  market  value  does  not 
violate  LMRA  or  other  labor  laws. 

7.  Prank  S.  Morano.  Vice  President  of 
Key  Bank  of  Central  New  York,  a 
member  of  the  Appraisal  Institute  of 
America,  and  independent  of  the  Union, 
the  Realty  Corp.,  the  other  Funds  and 
the  Funds  has  reviewed  the  proposed 
transaction  and  has  concluded  that  the 
terms  of  the  proposed  purchase  are 
favorable  to  the  Fund  and  are  arms 
length,  and  that  the  purchase  is  in  the 
best  interests  of  the  Fund's  participants. 
Mr.  Morano  represents  that  he  is 
familiar  with  the  duties  and 
responsibilities  of  a  fiduciary  under  the 
Act  and  accepts  those  duties  and 


•  The  Oepartment  expresses  no  opinion  whether 
the  leases  from  the  Fund  lo  the  Union  and  the  Other 
Ftands  will  comply  with  the  requiremenU  of  PTE  76- 
1.  Part  C  and  PTE  77-ia  and  is  not  proposing  any 
exemp«ive  relief  beyond  that  offered  by  ibow 
exemptions. 


responsibilities  as  an  independent 
fiduciary  for  the  Fuiid  with  respect  to 
the  proposed  transaction. 

B.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  because:  (a)  the  Fund  will  pay 
less  than  the  fair  market  value  of  the 
Building  as  determined  by  a  qualified, 
independent  appraiser  (b)  an 
independent  fiduciary  has  determined 
the  purchase  is  at  arm's-length  and  in 
the  best  interests  of  the  Fund:  and  (c) 
the  Trustees  have  determined  that  it  is 
in  the  best  interests  of  the  Fund  to 
acquire  the  Building. 

For  Further  Information  Contact  Mr. 
David  Lurie  of  the  Department, 
telephone  (202)  52^-8684.  (This  is  not  a 
toll-free  number.) 

CJ.  lacoby  ft  Co.  Inc.  Pension  Plan  (the 
Plan)  Located  in  Alton.  IL  62002 

(Application  No.  0-6300] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  7S-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  the  past  and  proposed  loans  by 
the  Massachusetts  Mutual  Life 
Insurance  Company  (the  Insurer)  to  the 
Plan  of  the  maximum  loan  values  of  life 
insurance  policies  held  by  the  Plan  on 
the  lives  of  Plan  participants,  provided 
that  the  terms  and  conditions  of  such 
loans  are  at  least  as  favorable  to  the 
Plan  as  those  it  could  obtain  from  an 
unrelated  party. 

Effective^ate:  If  this  proposed 
exemption  is  granted,  the  effective  date 
will  be  January  1, 1980. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  two  participants  and  assets  of 
$374,969.94  as  of  August  31. 1985.  The 
trustees  of  Plan  (the  Trustees)  are  the 
Alton  Banking  &  Trust  Co.  (the  Bank). 
Donald  A.  Jacoby  and  Casper  J.  Jacoby 
III  (the  Jacobys).  The  Jacobys  are  also 
officers  and  employees  of  the  Plan 
sponsor.  The  Bank  acts  as  the  custodian 
of  the  Plan's  assets.  The  Insurer  is  the 
issuer  of  the  life  insurance  policies  in 
question  and  also  provides  services  to 
the  Plan.  The  Insurer  does  not  serve  as  a 
fiduciary  to  the  Man. 

2.  The  applicant  represents  that  in 
1979  the  Jacobys  realized  that  the 


interest  rate  on  Insurance  policy  loans 
was  5X  per  annum  while  Investments 
with  returns  of  at  least  9%  per  annum 
were  available.  After  exploring  several 
issues  with  their  coimsel.  including  the 
legality  of  such  loans  under  the  Act  th^ 
loans  (the  Loans)  were  executed  on 
January  1, 198a  The  Loans  totaled 
$101,163.09  with  an  average  interest  rate 
of  6.45%  as  of  August  31. 1985.  The 
proceeds  of  the  Loans  are  invested  in 
bond  mutual  funds  with  a  maiicet  value 
of  $109,817.75  and  a  current  yield  of 
10.71%. 

3.  The  applicant  represents  that  there 
is  no  fixed  term  to  the  Loans  and  the 
Insurer  cannot  call  the  Loans.  Should 
either  participant  die  before  the  Loans 
are  repaid,  the  amount  6f  the  Loans  from 
the  policy  covering  that  participant 
would  be  subtracted  from  the  face 
amount  of  that  pAlicy.  The  terms  and 
conditions  of  the  Loans  are  represented 
to  be  standard  terms  and  conditions  that 
the  insurer  utilizes  in  similar  policy  loan 
transactions  with  unrelated  parties. 

4.  The  applicant  further  represents 
that  should  available  rates  of  return 
decline  to  the  point  that  they  equal  or 
are  less  than  the  interest  on  the  Loans, 
the  investments  could  be  easily  sold  and 
the  Loans  repaid.  The  applicant 
represents  that  the  Loans  and 
subsequent  investments  have  increased 
the  available  income  to  the  Plan,  and 
that  is  it  therefore  in  the  best  interests  of 
the  Plan  and  its  participants  and 
beneficiaries. 

5.  In  summary,  the  applicant  represent 
that  the  transaction  has  and  will 
continue  to  meet  the  criteria  of  section 
408(a)  because:  (a)  The  yield  on 
investments  made  with  Loan  proceeds 
will  remain  greater  than  the  interest  rate 
on  the  Loans,  thereby  increasing  income 
to  the  Plan;  (b)  the  Loan  provisions  are 
comparable  to  those  utilized  in  other 
policy  loans;  and  (c)  the  Trustees  have 
determined  that  the  Loans  have  been 
and  will  continue  to  be  appropriate  f  or 
the  Plan. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8884.  (This  is  not  a 
toll-free  number.) 

General  Infoimation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party.in  interest  or 
disqualified  persons  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
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not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exempticms  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  D.C.,  this  12th  day 
of  November.  1985. 
Elliot  I.  Daniel, 

Assistant  Administrator  for  ReguJations  and 
Interpretations,  Office  of  Pension  and 
Welfare  Benefit  Programs,  U.S.  Department  of 
Labor. 

[FR  Doc.  85-272«5  Filed  11-14-65:  8:45  am] 

S4UJNO  CODE  4610-2S-M 


[ProhibHad  Transaction  Examption  S5-182; 
Examption  Application  No.  D-4427  at  aL] 

Grant  of  Individual  Exemptiona;  Shirk, 
Work,  Robinaon  and  Wllliama,  at  aL 

agency:  Pension  and  Welfare  Benefit 

Programs,  Labor. 

action:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employed  Retirement  Income 


Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1976.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Shirk,  Work,  Robinson  and  Williams 
Keogh  Plan  (the  Plan)  Located  in 
Oklahoma  Qty.  Oklahoma 

[Prohibited  Transaction  Exemption  85-162; 
Exemption  Application  No.  D-4427] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  to  Mr.  William  ].  Robinson  of 


$40,000  from  his  account  in  the  Plan, 
under  the  terms  described  in  the  notice 
of  proposed  exemption,  provided  such 
terms  are  not  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 
Section  408(d)(1)  of  the  Act  provides 
that  the  Department  lacks  authority  to 
grant  an  exemption  under  section  408(a) 
of  the  Act  for  the  lending  of  any  part  of 
the  corpus  or  the  income  of  a  plan  to  an 
owner-employee.  Therefore,  the 
Department  caimot  grant  an  exemption 
imder  Title  I  for  the  subject  loan. 
However,  the  Department  can  grant  an 
exemption  under  Title  II  for  the  subject 
loan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8. 1985  at  50  FR  41047. 

For  Further  Information  Contact:  Mr. 
Gary  R  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Kedan,  Inc.  Defined  Benefit  Pension 
Plan  and  Kedan,  Inc.  Money  Purchase 
Pension  Plan  (together,  the  Plans) 
Located  in  Wateibury,  Connecticut 

[Prohibited  Transaction  Exemption  85-183; 
Exemption  Application  Nos.  I>-5ei8  and  D- 
5618] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  locms  made  by  the  Plans  to  Kedan. 
Inc.,  under  the  terms  and  conditions 
described  in  the  notice  of  proposed 
exemption,  provided  such  terms  and 
conditions  are  not  less  favorable  to  the 
Plans  than  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party;  and  (2)  the  personal  guarantee  of 
repayment  of  the  loans  to  the  Plans  by 
Mr.  Alan  Behan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubUshed  on 
October  8, 1985  at  50  FR  41050. 

Temporary  Natxire  of  Exemption:  This 
exemption  is  effective  as  to  loans 
entered  into  within  5  years  from  the  date 
of  granting  of  the  exemption. 

For  Further  Information  Contact:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (Tliis  is  not  a 
toll-free  number.) 
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Rahlves  Otsanization  Profit  Sharing 
Plan  and  the  Rahlves  and  Rahhres.  Inc 
Profit  Sharing  Plan  (collectively  the 
Plans)  Located  in  San  Ramon,  CaHfoniia 

(Prohibited  Transaction  Exemption  85-184; 
Exemption  Application  No.  D-5716] 

Exemption 

The  restrictions  of  section  40e(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  for  a  period  of  5 
years  to  the  proposed  purchases  of 
interests  in  a  parcel  of  real  property  by 
the  Plans  involving  up  to  25%  of  each 
Plan's  assets  from  the  Rahlves 
Organization  and  the  leasing  of  the 
property  purchased  to  Bay  Vista 
Partnership,  provided  that  the  terms  and 
conditions  of  the  transactions  are  at 
least  as  favorable  to  the  Plans  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  of  consummation  of  each 
transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1985  at  SO  FR  37602. 

Temporary  Nature  of  Exemption 

This  exemption  i«  temporary  and  will 
expire  5  years  after  the  date  of  grant 
with  respect  to  purchases  of  additional 
interests  in  the  property  by  the  Wans. 
Should  the  applicant  wish  to  continue 
selling  additional  parcels  of  the  property 
to  the  Plans  beyond  the  5-year  period, 
the  applicant  may  submit  another 
application  for  exemption. 

For  Further  Information  Contact  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  52^-8971.  (This  is  not  a  toll-free 
nimiber.) 

RoMo's  Fuinitura  Company.  Inc,  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Straudsbmg,  PeniMyhnnua 

[Prohibited  Transaction  Exemption  85-18S; 
Exemption  Application  No.  D-^SOll] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of 
certain  real  property  by  the  Plan  to 
Rosen's  Enterprises  Limited,  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  terms  of  the  sale  are  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
fransaction  with  an  unrelated  party  on 


the  date  of  the  consummation  of  the 
transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3. 1985  at  50  FR  35620. 

For  Further  Information  Contact  Ms. 
Linda  M.  Hamilton  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Ferndale  Development  Corporation 
Pension  Plan  and  Ferndale  Development 
Corporation  Money  Purchase  Pension 
Plan  (together,  the  Plans)  Located  in 
Waterbury,  Connecticut, 

[Prohibited  Transaction  Exemption  85-188; 
Exemption  Application  No«.  D-6047  and  D- 
8048] 


Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (1)  Loans  made 
by  the  Plans  to  Ferndale  Development 
Corporation,  under  the  terms  and 
conditions  described  in  the  notice  of 
proposed  exemption,  provided  such 
terms  and  conditions  are  not  less 
favorable  to  the  Plans  than  those 
obtainable  in  an  arm's-length 
fransaction  with  an  unrelated  party;  and 
(2)  the  personal  guarantees  of 
repayment  of  the  loans  to  the  Plans  by 
Mr.  Alan  Behan  and  Mr.  Thomas  E. 
Deeley. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8, 1985  at  50  FR  41055. 

Temporary  Nature  of  Exemption 

This  exemption  is  effective  as  to  loans 
entered  into  within  5  years  from  the  date 
of  granting  of  the  exemption. 

For  Further  Information  Contact  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Computer  Planning  ft  Management,  Inc. 
Defined  Benefit  Penrion  Plan  and 
Computer  Planning  ft  Management,  Inc. 
Money  Purchase  Pension  Plan  (the 
Plans)  Located  in  Reston,  Virginia 

[Prohibited  Transaction  Exemption  85-187; 
Exemption  Application  No«.  D-8049  and  D- 
6050] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 


by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  a  series  of  loans  (the  Loans),  over 
a  period  of  five  years,  by  the  Plans  to 
Computer  Planning  &  Management,  Inc. 
(the  Employer),  the  sponsor  of  the  Plans; 
and  (2)  the  proposed  personal  guarantee 
of  the  Employer's  obligations  under  the 
Loans  by  Thomas  E.  Deeley,  Jr.,  a  party 
in  interest  with  respect  to  the  Plans: 
provided  that  all  terms  of  such 
fransactions  are  at  least  as  favorable  to 
the  Plans  as  the  Plans  could  obtain  in 
arms-length  transactions  with  unrelated 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  8. 1985  at  SO  FR  41056. 

Temporary  Nature  of  Exemption 

This  exemption  shall  be  effective  for  a 
period  of  five  years  commencing  with 
the  date  this  exemption  is  granted.  The 
Plans  may  continue  to  hold  Loans 
beyond  the  five-year  period,  provided 
that  the  Loans  commenced  during  the 
five  year  period. 

Correction:  The  Department  notes  that 
a  typographical  error  occurred  in  the 
printing  of  the  notice  of  proposed 
exemption  whereby,  at  line  13  under 
"Proposed  Exemption",  the  first  two 
words  should  be  "five  years." 

For  Further  Information  Contact  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  S23-8881.  (This  is  not  a 
toll-free  number.) 

Mark  Johnson  Enterprises,  Inc. 
Retiroment  Trost  (the  Trust)  Located  in 
Anaheim,  California 

[Prohibited  Transaction  Exemption  85-188; 
Exemption  Application  No.  D-6125] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
exchange  of  a  certain  pajrcel  of 
unimproved  real  property  (Parcel  X) 
owned  by  the  individually  directed 
account  of  Mark  C  Johnson  in  the  Trust 
for  another  parcel  of  real  property 
(Parcel  Y)  owned  by  the  Johnson  Family 
Trust,  a  party  in  interest  with  respect  to 
the  Trust,  provided  that  the  fair  market 
value  of  Parcel  Y  is  no  less  than  the  fair 
market  value  of  Parcel  X  at  the  time  the 
transaction  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
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exemption  refer  to  the  notice  of 
proposed  exemption  pablished  on 
October  S.  1965  at  50  FR  4105& 

For  Farther  Information  Contact  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 

MimiMpolis  Radiobgy  AaaodatM,  Ltd 
FraOt  Shuing  Phn  (lb*  Pbn).  Located  in 
MiiuiMpolis,  MinnMota 

[Prohibited  TranMCtion  Exemptioo  86-189; 
Exemption  Application  No.  0-8249] 

Exemption 

The  restrictions  of  section  406(a]  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  tiie 
sanctions  resulting  from  the  application 
of  section  4876  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  of  a'  parcel  of  improved  real 
property  (the  Property)  by  the 
individoaliy  directed  account  of  Richard 
Tucker.  M.D.  (Dr.  Tucker)  in  the  Wan  to 
Dr.  Tucker,  provided  that  the  sales  price 
is  not  less  than  the  fair  market  value  of 
the  Property  on  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  8up[>orting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
prop(»ed  exemption  published  on 
October  8. 1965  at  50  FR  410ea 

For  Farther  information  Ccmtact:  Mr. 
EF.  Williams  of  the  Department, 
telephone  (202)  523-6861.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  tlie  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneBciaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  beneHt  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  Iraneticiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 


administrative  exenq)tions  and 
transitional  rules.  Furthermore,  tlte  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption,  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  expiteM 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  deacribes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  12d>  day  of 
Noveml>er,  1985. 
EUiot  I.  Danial. 

AaaJstant  Adminiatratorfor  Regulatkum  and 
Interpntatioiu,  Office  ofPenMion  and 
Welfan  Benefit  Progmms,  US.  Department  of 
Labor. 

[FR  Doc  85-27286  FUed  11-14-66: 6c4S  am] 

BILLINO  CODE  481»-tS-a 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Conservation/ 
Collection  Maintenance  Section)  to  the 
National  CouncU  on  the  Arts  will  be 
held  on  Wednesday,  Thursday  and 
Friday,  November  20-22, 1985  from  9H)0 
a.m.-5:30  pjn.  in  Room  714  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Tide  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
)ohn  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506  or  call  (202)  682-5433. 
)ohn  H.  Clark. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endo  wment  for  the  Arts. 
November  12, 1985. 

[FR  Doc.  85-27287  FUed  11-14-86;  6:45  am) 
amma  cooe  7S37-«i-m 


ActlvlUee  Under  0M8  Review 

AOancv:  National  Endowment  for  the 
Humanities,  NFAR 

ACTKNC  Notice. 


I  The  National  Endowment  for 
the  Hamenitiea  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATC  Comments  on  this  Information 
cidleAtion  must  be  submitted  30  days 
from  date  of  publication. 

AOONCSSEt:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant. 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202. 1100  Pennsylvania 
Avenue,  NW.  Washington,  D.C.  20506 
(202)  786-0233  or  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  728  Jackson 
Place,  NW.,  Room  3206,  Washington,  DC 
20503  (202)  395-7316. 

RM  fuhther  infohmation  contact: 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities. 
Administrative  Services  Office,  Room 
202. 1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506,  (202)  766-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

8UPPLCMENTAIIV  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
sissued  by  NEH  and  contains  the 
following  information:  (1)  The  tide  of  the 
form;  (2)  the  agency  from  number,  if 
applicable;  (3)  how  often  the  form  must 
be  Blled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for,  (6)  an  estimate  pf  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisions 

Tide:  Panel  Comment  Sheet 

Form  Number.  Not  applicable. 

Frequency  of  Collection:  Once  per 
year  per  respondent. 

Respondents:  Sepcialists  in  the  field 
of  the  humanities  or  areas  related  to 
applications  received  by  the  Division  of 
Riuearch  Program.  Scholars,  academic 
administrators,  publishers,  archivists,  or 
librarians. 
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Use:  To  evaluate  the  quality  and 
relative  merit  of  applications  for 
funding.' 

Estimated  Number  of  Respondents: 
199  per  year,  each  evaluating  20-40 
applications. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  11,940  annually; 
40-72  hours  per  respondent  to  evaluate 
20-40  applications,  including  panel 
discussion  time. 

Category:  Exteiuioas 

Title:  Reviewers  Comment  Sheet. 

Form  Number  Not  applicable. 

Frequency  of  Collection:  1-4  instances 
annually  per  respondent. 

Respondents:  SpeciaUsts  in  the  fields 
of  the  humanities  or  areas  related  to 
applications  received  by  the  Division  of 
Research  Programs. 

Use:  To  record  specialist  reviewers' 
evaluation  of  applications  for  funding. 

Estimated  Number  of  Respondents: 
7,114  per  year 

Estimated  Hours  for  Respondents  to 
Provide  Information:  17,784  annually;  2.5 
hours  per  respondent 
Susan  M«tts, 

Acting  Director  of  Administration. 
(FR  Doc.  eS-27236  Filed  lt-14-B5;  8:45  amj 
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Humanities  Panel;  Meetings 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  Meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  Humanities  Panels 
will  be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

1.  Date:  December  6, 1985. 
Time:  9:00  a.m.  to  5.-00  p.m. 
Room:  316-2. 

Program;  This  meeting  will  review  Summer 
Stipend  applications  for  Constitutional 
proposals,  submitted  to  the  Office  of  the 
Bicentennial  of  the  U.S.  Constitution.  Division 
of  Fellowships  and  Seminars,  for  projects 
begiiming  a^er  September  1, 1988. 

2.  Date:  December  6, 1985. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  TTiis  meeting  will  review 
applications  submitted  for  Humanities 
Programs,  for  Nontraditional  Learners, 
Division  of  Education,  for  projects  beginning 
after  April  1.  iae& 

3.  Date:  December  2-3. 1985. 
Time:  9:00  a.m.  to  SHX)  p.m. 
Room:  730. 

Program:  This  meeting  will  review 
applicationa  submitted  for  Central  Disciplines 
in  Undergraduate  Education — Improving 
introductory  Courses.  Promoting  Excellence 


in  a  Field  and  Fostering  Coherence 
Throughout  an  Institution,  Division  of 
Education,  for  projects  beginning  after 
October  1, 1988. 

4.  Date:  December  5-6, 1985. 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  M-09 

Program:  This  meeting  will  revieyy 
applications  submitted  for  Central  Disciplines 
in  Undergraduate  Education — Improving 
Introductory  Courses.  Promoting  Excellence 
in  a  Field  and  Fostering  Coherence 
Throughout  an  Institution.  Division  of 
Education,  for  projects  beginning  after 
October  1, 1988. 

5.  Date:  December  3. 1985. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  316. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  American  Literature 
L  submitted  to  the  Division  of  Fellotvships 
and  Seminars,  for  projects  beginning  after 
April  1. 198& 

8.  Date:  December  3, 1985. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Modem  European 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  April  1, 198a 

7.  Date:  December  4, 1985. 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  315. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Ancient,  Medieval,  h 
Early  Modem  European  History,  submitted  to 
the  Divsion  of  Fellowships  and  Seminars,  for 
projects  begiiming  after  April  1, 1986. 

&  Date:  December  4. 1985. 

Time:  8:30  a.m.  to  5:30  p.m. 
.    Room:  316. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  American  History  D. 
submitted  to  the  Divison  of  Fellowships  and 
Seminars,  for  projects  t>eginning  after  April  1. 
1988. 

9.  Date:  December  5. 1965. 
Time:  8:30  ajn.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Philosophy  I, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  April  1, 
1986. 

10.  Date:  December  5, 1985. 
Time:  8:30  ajn.  to  S-JO  p.m. 
Room:  318. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Comparative 
Literature;  Theory  and  Criticism,  submitted  to 
the  Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  April  1. 1988. 

11.  Date:  December  6, 1985. 
Time:  8:30  a  jn.  to  5:30  p  jn. 
Rooin:31& 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Philosophy  n. 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  begiiming  after  April  1, 
198a 

12.  Date:  December  9. 1985. 
Time:  8:30  a jn.  to  5:30  pjn. 
Room:  3ia  .     . 


Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Art  History, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  April  1, 
1986. 

13.  Date:  December  11, 1985. 
Time:  aso  a.m.  to  5:30  pja. 
Room:  316. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  American  Literature 
n.  submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning  after 
April  1. 198a 

14.  Date:  December  12, 1985. 
Time:  8:30  a.m.  to  5:30  pjn. 
Room:  3ia 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  British  Literature  I. 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  April  1. 
198a 

15.  Date:  December  12, 1985. 
Time:  a30  ajn.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  Romance  Languages 
and  Literature,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  April  1. 198a 

la  Date:  December  5-a  1985. 

Time:  a30  a.m.  to  5:30  p.m. 

Room:  M-14. 

Program:  This  meeting  will  review 
applications  in  the  fields  of  the  humanities 
submitted  to  the  Conferences  category  of  the 
Regrants  Program.  Division  of  Research 
Programs,  for  projects  beginning  after  April  1, 
198a 

17.  Date:  December  5, 1985. 

Time:  a30  a.m.  to  5:30  pjn. 

Room:  4ia 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  American  History  L 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  April  1, 

i9ea 

la  Date:  December  S,  1985. 

Time:  6:30  a.m.  to  5:30  p.m. 

Room:  3ia 

Program:  This  meeting  %vlll  review  Summer 
Stipends  applications  in  Anthropology, 
Lii^uistics  and  Folklore,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  begiiming  after  April  1, 198a 

19.  Date:  December  la  1985. 
Time:  a30  a.m.  to  5:30  pjn. 
Room:  3ia 

Program:  This  meeting  will  review  Summer 
Stipends  applications  in  History:  Africa. 
Asia,  Latin  America,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  April  1. 19ea 

20.  Date:  December  17. 1985. 
Time:  SJO  a.m.  to  5:30  p.m. 
Room:  31  a 

IVogram:  This  meeting  will  review  Summer 
Stipends  applications  in  Classical  ft  Foreign 
Languages  ft  Literatures.  linquistics, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  April  1, 
198a 

21.  Date:  December  17, 19BS. 
Time:  a30  a.m.  to  5:30  p.m. 
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Room:  316. 

Program:  This  meeting  will  review  Summer 
Stipend*  application!  in  Religioua  Studies, 
submitted  to  the  Division  of  FeUowahipa  ajid 
Seminara,  for  proiecta  beginning  after  April  1, 
1986. 

22.  Date:  December  18. 1985. 
Time:  6:30  a.m.  to  6:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review  Smnmer 
Stipends  applications  in  Sociolo(Qf, 
Psychology,  and  Education,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  April  1, 1986. 

23.  Date:  December  16. 1985. 
Time:  6:30  a.m.  to  6:30  pjn. 
Room:  316. 

Program:  This  meeting  will  review  Stmmier 
Stipends  applications  in  Communications, 
Theater  and  Film,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for  projects 
beginning  after  April  1, 1986. 

24.  Date:  December  19, 1985. 
Tbne:  6:30  a.m.  to  5:30  pjn. 
Room:  316. 

Program:  This  meeting  will  review  Summer 
Stipends  appiicatloiia  in  Political  Science, 
Law  ft  lurisprudence,  EconMBics,  submitted 
to  the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  April  1, 1986. 

25.  Date:  December  19. 1965. 
Tune:  6:30  ajn.  to  5:30  pjn. 
Room:  315. 

Program:  This  meeting  vnll  review  Summer 
Stipends  applications  in  British  Literature  D, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projecto  begiiming  after  April  1. 
1986. 

26.  Date:  December  16. 1985. 
Time:  6:30  a Jn.  to  5:30  pjB. 
Room:  315. 

Program:  This  meeting  will  review  Summer 
Stipenids  applications  in  Music  and  Dance, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after  April  1, 
1986. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15, 1978, 1  have  determined  that 
these  meetings  will  be  closed  to  the 


public  pursuant  to  subsectiont  (c)(4),  (6) 
and  (gHB)  of  sectkm  S52b  of  Title  6, 
United  State*  Code. 

Further  infonnation  about  these 
meetiiigs  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisray 
Committee  Management  Officer, 
National  Endowment  for  the 
Himianities,  Washington,  DC  20S06.  or 
call  (202)  786-0322. 
Stephen  ).  McCUary, 

Advisory  CommiUee  ManagenwDt  Officer. 
[FR  Doc  85-27271  Filed  11-14-65;  6>t5  am) 


lnt«f-Art«  Advisory  Pan*!;  Moating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Folk  Arts  Section)  to 
the  National  Council  m  the  Arts  will  be 
held  on  Wednesday,  December  4, 1985 
from  8:30  a.m.-10:30  p.m.,  Thursday  and 
Friday,  December  5-6. 1985  from  8:30 
a.ra.-5:30  p.m.  and  Saturday,  December 
7, 1985  frcnn  8:30  ajn.-4:00  pjn.  in  Room 
716  of  the  Nancy  Hanks  Center.  1100 
Peimsylvania  Avenue.  NW., 
Washington.  DC  2050a 

lliis  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
John  H.  Claik. 

Director,  Office  of  Council  and  Panei 
Operations,  National  Endowment  for  the  Arts. 
November  12, 1985. 

(FR  Doc  85-27286  Filed  11-14-85;  6:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committse  for  Computer 
Research  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  Pub.  L  92-463 
as  amended,  the  National  Science 


Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
Research. 

Date  ft  Time:  December  5, 1986  9:00  a.m.  to 
SUM  p.m.,  December  6, 1965  9:00  ajn.  to  3-JO 
p.m. 

Place:  Room  540,  Nati<Mial  Science 
Foundation.  1800  G.  Street.  NW.,  Washington. 
DC  20550. 

Type  of  Meeting:  All  Open — December  5 
Open — 9:00  a.m.  to  5:00  p-m^  December  6 
Open — 9:00  ajn.  to  3:30  p.m.. 

Contact  Person:  Mr.  Kent  K.  Curtis, 
Division  Director,  Division  of  Computer 
Research,  Room  304,  National  Science 
Foundation,  1800  G.  Street  NW.,  Washington, 
DC  20550  Telephone:  (202)  357-9747.  Anyone 
planning  to  attend  this  meeting  should  notify 
Mr.  Curtis  no  later  than  November  29. 1986. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  support  of 
Computer  Research. 

Summary  Minutes:  May  be  obtained  froin 
the  contact  person  at  the  above  address. 

Agenda 

Thursday.  December  5, 1985.  Room 
540—9:00  aan.  to  5:00  p.m.— Open 

9:00  a.nL — Status  Report  for  Computer 

Research,  K.  Curtis 
10:00  ajn.— Remarks  by  AD/MPS.  Dr.  R. 

Nicholson 
10:30  a.m. — DARPA  Programs  and  Hans, 

Dr.  Saul  Amarel 
11:15  ajn. — Draft  Repcnl  of  the 

Computer  Science  Board,  Dr.  Paul 

Young 
12:00  Noon — (Working  Lunch) 
12:30  p.m. — Equal  Opportimity  in 

Computer  Research,  Dr.  Mario 

Gonzalez 
1:30  p.m. — Infrastructure  and  Education 

in  Computer  Research 
3K)0  p.m.— NSF  Support  for 

Strengthening  Departments.  Dr.  John 

Hopcroft 
5:00  p.m. — Recess 

Friday,  December  6, 1985,  Room  540— 
9:00  a.m.  to  3:30  p.m. — Open 

9:00  a.m.— NSFNET,  Dr.  Dennis  Jennings 
9:30  a.m.— CSNET  after  NSFNET.  Dr. 

Rick  Adrion 
10:00  a.m.— OASC  Advanced 

Technology  Program,  Dr.  Al  Harvey 
10:30  a.m. — Computational  Science  and 

Engineering,  Dr.  John  Polking 
IIKX)  ajn. — Computer  Research 

Interface  with  Scientific  Computing, 

K.Curtis 
12:00  Noon — ^Woi^ing  Lunch 
1:00  p.m.— CER  Review,  Dr.  Harry 

Hedges  and  Dr.  Robert  Minnick 
2:30  p.m. — Committee  Business,  Dr.  K. 

Keimedy 
3:30  p.m. — Adjourn 
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Dated  November  12. 1965. 
M.  RelMGca  Winklw. 

Committee  Management  Officer. 

|FR  Doc.  85-27242  Filed  11-14-85;  &-45  amj 
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Advisory  Panel  for  Geography  and 
Regional  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  AdtHsory  Panel  for  Geography  and 
Regional  Science. 

Date/Time:  December  2. 1985—8:30  a.m.  to 
5KW  pjn..  Closed:  December  3. 1985—8:30  a.m. 
to  5.-00  p.m..  Closed. 

Place:  National  Science  Foundation.  1800  G 
SL.  NW  (Rm.  628),  Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ronald  F.  Abler. 
Program  Director,  Geography  and  Regional 
Science.  National  Science  Foundation. 
Washington,  DC  20550.  Room  312.  Phone 
(202)  357-7328. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
research  in  Geography  and  Regional  Science. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  sudi  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(8)  of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  To  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF  on  lulv  ft 
1979. 

Dated:  November  12, 1985. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  85-27243  Filed  ll-14-«5;  8:45  am] 
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Advisory  Committee  for  Policy 
Research  and  Analysis  and  Science 
Resources  Studies;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Policy 
Research  and  Analysis  and  Science 
Resources  Studies.  Working  Group  on 
Scientific  and  Technical  Personnel  Data 
System. 

Date  and  Time:  December  2, 1985,  Room 
613,  9«>— 5«)  p.m.,  2000  L  Street,  NW. 


Type  of  Meeting:  Open. 

ConUct  Person:  Jean  B.  Vanaki.  Staff 
Associate.  STPSS,  Division  of  Science 
Resources  Studies,  Room  L-611,  National 
Science  Foundation.  Washington,  DC  205Sa 
(202)634-4601. 

Summary  Minutes:  May  be  obtained  from 
lean  E.  Vanski.  Staff  Associate,  STPSS. 
Division  of  Science  Resources  Studies,  Room 
L-611,  National  Science  Foundation, 
Washington,  DC  20550. 

Purpose  of  Committee:  The  Work  Group 
provides  advice  and  recommendations 
concerning  program  emphases  and  directions 
of  the  Division  of  Science  Resources  Studies 
for  scientific  and  technical  personnel  data 
collection  and  analysis  plans  to  be 
implemented  in  the  1990's. 

Agenda:  December  2 
AM — Status  Report  and  Discussion: 
PM— Recommendations  and  Interim  Report. 

Dated:  November  12. 1965. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
(FR  Doc.  85-27244  Filed  11-14-65:  8:45  am] 
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Advisory  Panel  for  Sodal/CuKural 
Antttropology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foiuidation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Social/Cultural 
Anthropology. 

Date  and  Time;  December  3  »  4, 1985,  MO 
a.m. — 5.00  p.m. 

Place:  National  Science  Foundation,  1800 
G.  St.,  NW..  Washington,  DC  20550.  Room 
1242-A 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Stuart  M.  Plattner. 
Assoc.  Program  Director  for  Anthropology. 
Room  320.  National  Science  Foundation, 
Washingtoa  DC  20550  (202)  357-7804. 

ftirpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  social/cultural  anthropology. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  witht  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.&C.  552b(c),  Government  in  the 
Sunshine  Act 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determhiations  by  the  Director.  NSF,  on  July 
6,1979. 


Dated:  November  12. 1965, 
M.  RebMca  Winklw. 
Committee  Management  Officer 
(FR  Doc.  85-27245  Filed  11-14-85;  8:45  am] 

MLUNQCOOE  7U»-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

American  Can  Co.  (Neenah,  Wl.  Plant); 
Order  Imposing  CIvN  Monetary  Penelty 

[Gensral  Ucmm  EA  as-47] 

I 

American  Can  Company  (the 
"licensee")  is  authorized  under  the 
general  license  granted  in  10  CFR  31.5 
by  the  Nuclear  Regulatory  Commission 
to  perform  activities  in  connection  with 
licensed  radioactive  material  in 
accordance  with  the  conditions 
specified  therein. 

II  ' 

A  special  inspection  of  the  licensee's 
activities  was  conducted  on  March  6, 
1985.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  Commission 
requirements  and  the  conditions  of  its 
license.  A  written  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  was  served  upon  the  licensee  by 
letter  dated  May  10. 1985.  The  Notice 
states  the  nature  of  the  violations,  the 
requirements  of  the  Commission 
regulations  that  were  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
each  violation.  The  licensee  responded 
to  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  on  June  24, 
1985. 

ni 

Upon  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  arguments  regarding 
rescission  or  mitigation  contained 
therein,  as  set  forth  in  the  Appendix  to 
this  Order,  the  Director,  Office  of 
Inspection  and  Enforcement,  has 
determined  that  a  portion  of  Violation 
I.A.  should  be  withdrawn.  This  portion 
dealt  with  the  installation  and  removal 
of  a  generally  licensed  gauge  by 
unauthorized  individuals.  The  portion  of 
the  violation  involving  the  licensee 
allowing  unauthorized  individuals  to 
conduct  leak  testing  has  been 
reclassified  as  a  Severity  Level  IV 
violation  with  no  assessed  civil  penalty. 
The  NRC  has  reviewed  the 
circumstances  of  Violation  LB.  and 
determined  that  the  violation  occurred 
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as  stated  and  that  a  penalty  is 
appropriate  for  this  violation  and  should 
be  imposed. 

IV 

In  view  of  the  foregoing'and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1984,  as  amended,  42  U.S.C.  2282.  Pub. 
L  96-295,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Two  Hundred  Fifty  Dollars 
($250.00)  within  thirty  days  of  the  date 
of  this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director,  OfRce  of  Inspection  and 
Enforcement,  USNRC,  Wash'mgton,  DC 
20555. 


II 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement,  USNRC, 
Washington,  DC  20555.  A  copy  of  the 
hearing  request  shall  also  be  sent  to  the 
Executive  Legal  Director,  USNRC 
Washington,  DC  20555  and  to  the 
Regional  Administrator,  Region  III,  799 
Roosevelt  Road,  Glen  Ellyn,  Illinois 
60137.  If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  thirty  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings  and,  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection.  In  the  event  the  licensee 
requests  a  hearing  as  provided  above, 
the  issues  to  be  considered  at  such  a 
hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation 
I.B.  of  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
referenced  in  Section  II  above,  and 

(b)  Whether  on  the  basis  of  such 
violation  this  Order  should  be  sustained. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Gommission. 
Jamas  M.  Taylor, 
Director,  Office  of  Inspection  and 
Enforcement 

Appendix — Evaluation  and  Conclusion 

The  licensee's  lune  24, 1985  response 
to  the  May  10, 1985  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  for  American  Can  Company's 
Neenah,  Wisconsin  Plant  denies  the 
alleged  violation  of  10  CFR  31.5(c)(3) 
which  requires  that  installation  and 


removal  of  generally  licensed  gauges 
and  tests  of  such  gauges  be  performed  in 
accordance  with  the  labels  or  by  a 
person  holding  a  specific  license.  The 
license  did  not  admit  or  deny  the 
violation  against  unauthorized  transfer 
of  a  generally  licensed  gauge;  however, 
the  licensee  assumes  that  such  an 
unauthorized  transfer  did  occur.  The 
licensee  specifically  requested  that  the 
NRC  withdraw  its  Notice  of  Violation 
against  10  CFR  31.S(c)(3)  and  the 
assopiated  civil  penalty,  or  in  the 
alternative,  that  the  proposed  civil 
penalty  be  mitigated  on  the  basis  of  the 
Ucensee's  prompt  identification  and 
reporting  of  the  missing  gauge  and  its 
corrective  actions.  The  licensee's 
arguments  and  the  NRC'e  evaluation  are 
as  follows: 

Restatement  of  the  Violation 

I.  Violations  Assessed  a  Civil  Penalty 

A.  10  CFR  31.5(c)(3)  requires  that  any 
person  who  acquires,  receives, 
possesses,  uses  or  transfers  byproduct 
material  In  a  device  pursuant  to  the 
general  license  shall  assure  that  testing 
and  installation  as  well  as  removal  from 
installation  involving  the  radioactive 
materials,  its  shielding  or  containment, 
are  performed  in  accordance  with  the 
instructions  provided  by  the  labels  or  by 
a  person  holding  a  specific  license 
pursuant  by  10  CFR  Parts  30  and  32  or 
from  an  Agreement  State  to  perform 
such  activities. 

Contrary  to  the  above,  leak  tests  were 
performed  on  February  28, 1983, 
February  3, 1984,  and  December  20, 1984, 
by  individuals  not  authorized  to  perform 
such  tests.  In  addition,  from  1974  to 
January  1985  the  Ucensee  installed  and 
removed  NDC  System  Model  103  RHL 
nuclear  gauges  containing  25  miliicuries 
of  americium-241  in  a  sealed  source 
even  though  it  did  not  hold  a  specific 
license  and  the  instructions  on  the  label 
of  the  gauge  did  not  permit  it  to  do  so. 
Specific  examples  are:  (1)  A  gauge  was 
removed  the  week  of  December  23, 1984, 
and  (2)  a  gauge  was  installed  on  January 
22,1985. 

B.  10  CFR  31.5(c)(8)  requires  that  any 
person  who  acquires,  receives, 
possesses,  uses  or  transfers  byproduct 
material  in  a  device  pursuant  to  a 
general  Ucense  shall  transfer  or  dispose 
of  the  device  containing  byproduct 
material  only  by  transfer  to  persons 
holding  a  specific  license  pursuant  to  10 
CFR  Part  30  and  32  or  from  an 
Agreement  State  to  receive  the  device. 

Contrary  to  the  above,  a  gauge  was 
removed  from  service  the  week  of 
December  23, 1984,  and  on  February  28, 
1985.  The  licensee  was  unable  to 
determine  the  whereabouts  of  the  gauge 


or  produce  records  showing  transfer  or 
disposal  of  the  gauge.  The  licensee 
presumes  the  gauge  is  lost  or  stolen. 

These  violations  have  been  evaluated' 
as  a  Severity  Level  III  problem 
(Supplement  VI). 

(Cumulative  Civil  Penalty  of  $500 
assessed  equally  between  the 
violations). 

Licensee's  Response  Concerning 
Violation  I  A. 

The  licensee  argues  that  its  activities 
in  connection  with  installation  and 
removal  of  gauges  were  authorized.  The 
lable  indicated  that  the  "use"  of  the 
gauges  is  "subject  to  a  general  license  or 
equivalent  and  the  regulations  of  the 
U.S.  NRC  or  a  state  with  which  the  NRC 
has  entered  into  an  agreement  for  the 
exercise  of  regulatory  authority,"  but  did 
not  include  any  specific  guidance 
concerning  the  installation  and  removal 
of  gauges.  American  Can  Company 
relied  on  information  provided  by  the 
manufacturer  (NDC  Systems.  Inc.).  The 
licensee  believes  that  the  information 
provided  by  NDC  Systems,  Inc.,  clearly 
stated  that  the  gauges  were  portable  and 
could  be  removed  and  installed  under 
terms  of  a  license  issued  by  the  State  of 
California  (an  Agreement  State).  The 
licensee  asserts  that  the  State 
authorized  the  Installation  and  removal 
of  gauges  from  production  lines  without 
requiring  a  specific  license. 

The  licensee  also  argues  that  its 
activities  in  connection  with  leak  testing 
were  authorized.  The  Ucensee  described 
the  "limited  role"  of  American  Can 
employees  in  collecting  leak  test 
samples  for  analysis  which  were 
performed  by  the  gauge  manufacturer. 
.  The  Ucensee  states  that  "a  leak  test 
should  properly  be  seen  as  involving 
two  activities:  the  collection  of  a  sample 
(the  swab),  and  the  subsequent  analysis 
of  that  sample.  .  .  .  The  wiping  of  the 
sources  is  a  simple  task  that  involves  no 
specific  knowledge  or  expertise 
whatsoever."  The  licensee  believes  that 
its  role  in  leak  testing,  as  weU  as  the 
absence  of  instructions  concerning    • 
special  licensing  in  the  leak  test  kit 
made  available  to  the  licensee  by  the 
manufacturer,  should  be  viewed  as 
being  in  accordance  with  the  label. 

NRC  Evaluation  Concerning  Violation 
lA. 

The  staff  agrees  with  the  licensee  that 
a  violation  of  10  CFR  31.5(c)(3)  for 
installation  and  removal  of  generally 
licensed  gauges  by  unauthorized 
persons  is  not  appropriate  and  this 
portion  of  the  violaUon  is  accordingly 
withdrawn.  The  staH^riginally 
proposed  this  violation  after 
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considenng:  (1)  NRC  regulabons.  (2)  its 
understanding  of  the  license  issued  to 
NDC  Systems  by  the  State  of  California. 
(3)  the  instructions  provided  on  the  label 
of  the  gauge.  (4)  conversations  with 
California  ofncials  at  staff  and 
supervisory  levels,  and  (5)  an 
Enforcement  Conference  with  a 
representative  of  American  Can 
Company.  Subsequent  conversations 
with  State  of  California  officials  and  a 
review  of  information  concerning  the 
issuance  of  NIX^  Systems  License  No. 
193^70  GL  revealed  that  contrary  to 
NRCs  initial  understanding,  the  State  of 
California  was  aware  that  the 
manufacturer  intended  to  distribute  the 
gauge  as  a  portable  device  and  did  not 
take  exception  to  such  use  in  the  license. 
The  State  of  California  also  did  not 
include  the  provisions  of  10  CFR 
31.5(c)(3)  restricting  individuals  (other 
than  those  acting  under  a  specific 
license)  from  installation  and  removal  of 
generally  licensed  gauges. 
Consequently,  the  instructions  provided 
to  American  Can  Company  by  the 
manufacturer  for  use  of  the  gauge  as  a 
portable  device  were  consistent  with  the 
license  issued  by  the  State  of  California. 
Nonetheless.  NRC  staff  is  concerned 
that  American  Can  Company  employees 
who  are  not  trained  radiation  workers 
have  been  routinely  engaged  in  the 
installation  and  removal  of  gauges 
containing  radioactive  material  and 
recommend  that  this  practice  be 
discontinued. 

With  respect  to  the  portion  of 
Violation  lA.  concerning  the 
performance  of  leak  tests  by 
unauthorized  individuals,  the  NRC  notes 
that  the  label  attached  to  each  gauge 
contains  the  statement  "Maintenance, 
tests  or  other  service  involving  the 
radioactive  material,  its  shielding  and 
containment,  shall  be  performed  by 
persons  holding  a  specific  radioactive 
material  license  to  provide  these 
services."  There  is  no  provision  in  the 
manufacturer's  Agreement  State  license 
which  would  allow  persons  other  than 
those  holding  a  specific  license  to 
perform  leak  tests.  In  addition,  the  NRC 
staff  does  not  accept  the  licensee's 
contention  that  only  the  analysis  of  the 
sample  might  require  technical  expertise 
or  be  subject  to  detailed  regulatory 
supervision.  While  the  licensee  is 
correct  in  identifying  a  leak  test  as  a 
two  part  process,  both  parts  are  crucial 
,to  a  successful  test.  The  analysis  of  a 
sample  is  entirely  dependent  upon  the 
sample  submitted.  Untrained  individuals 
cannot  be  assumed  to  know  the  most 
likely  points  of  leakage  for  such  a  gauge 
or  the  appropriate  ^rea  of  a  gauge  to  be 


sampled  for  a  reliable  analysis  to  be 
performed.  The  instructions  supplied  by 
the  manufacturer  fail  to  describe  either 
of  these  elements  crucial  to  determining 
whether  or  not  leakage  of  the  sealed 
source  has  occurred.  Because  neither  the 
license  issued  by  the  State  of  California 
nor  the  instructions  in  the  label 
authorized  the  performance  of  tests  by 
persons  other  than  those  holding  a 
specific  license,  leak  testing  by  the 
licensee  is  not  permitted  under  10  CFR 
31.S(c)(3).  However,  this  portion  of 
Violation  i~A  is  being  reclassified  as*a 
Severity  Level  IV  to  reflect  the  lower 
safety  signiHcance  of  the  violation. 

In  view  of  the  above,  the  civil  penalty 
associated  with  Violation  LA.  is 
withdrawn. 

Licensee's  Response  to  Violation  LB. 

The  licensee  states  it  is  unable  to 
admit  or  deny  under  oath  that  an 
unauthorized  transfer  of  a  generally 
licensed  gauge  occurred  because  it  ii 
unable  to  determine  the  whereabouts  of 
the  gauge.  The  licensee  does  assume 
that  such  an  unauthorized  transfer  did 
occur. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  LB. 

The  licensee  was  unable  to  produce 
any  evidence  to  indicate  that  an 
authorized  transfer  of  the  gauge  took 
place.  In  the  absence  of  such 
information,  the  NRC  concludes  that  an 
unauthorized  transfer  did  take  place 
resulting  in  the  disappearance  of  the 
gauge  from  the  licensee's  premises.  A 
dvil  penalty  is  appropriate  for  this 
violation  since  this  gauge,  if 
disassembled  and  the  source  removed 
and  handled,  could  result  in  harmful 
effects  to  any  individuals)  who  might 
handle  the  source. 

Licensee's  Response  Concerning 
Mitigation 

The  licensee  argues  that  it  has 
implemented  effective  corrective  actions 
in  response  to  the  Notice  of  Violation 
and  Proposed  Civil  Penalty  and  will 
implement  long  term  corrective  action  if 
the  violations  stand.  In  the  event  that 
the  violation  against  10  CFR  31.5(c)(3)  is 
not  withdrawn,  the  licensee  requests 
that  the  civil  penalties  for  Violations  LA. 
and  LB.  be  mitigated  or  remitted  for 
prompt  identification  and  reporting  as 
well  as  corrective  action. 

NRC  Evaluation  of  Licensee's  Response 
Concerning  Mitigation 

The  NRC  staff  does  not  agree  with  the 
statement  that  the  gauge  was  promptly 


identified  as  missing.  Although  actions 
were  initiated  to  locate  the  gauge,  these 
actions  do  not  warrant  mitigation  of  the 
proposed  civil  penalty  for  this  violation. 
Reporting  of  the  missing  gauge  is 
required  in  accordance  with  10  CFR  Part 
20.  It  should  be  noted  that  the  licensee 
had  sufficient  reason  to  suspect  loss  or 
theft  when  the  gauge  could  not  be 
located  during  the  week  of  January  22, 
1985.  The  licensee  than  took 
approximately  five  weeks  to  determine 
that  the  gauge  was  missing  before 
notifying  the  NRC  on  February  28, 1985. 

Although  the  NRC  does  not  dispute 
that  corrective  action  was  taken,  the 
NRC  was  responsible  for  the  initiation 
of  several  of  these  actions.  For  example, 
the  effort  to  locate  the  gauge  through  the 
local  newspapers  was  not  undertaken 
until  after  suggestions  by  the  NRC  The 
NRC  advised  the  licensee  to  hire  a 
health  physicist  to  conduct  a  radiation 
survey  of  the  facility  and  scrap  yard.  In 
addition,  the  notice  posted  on  the 
bulletin  board  to  plant  employees  failed 
to  describe  the  radioactive  nature  of  the 
gauge.  Mitigation  for  corrective  action  is 
usually  awarded  in  recognition  of 
extraordinary  prompt  and  extensive 
action  taken  on  the  licensee's  own 
initiative,  and  not  at  the  NRCs 
prompting. 

Thus,  for  the  reasons  described  above, 
the  NRC  concludes  that  the  licensee  did 
not  promptly  identify  or  report  the 
missing  guage.  Therefore,  no  further 
mitigation  of  the  proposed  civil  penalty 
for  this  violation  is  warranted  on  the 
basis  of  either  prompt  identification  and 
reporting  or  corrective  action. 

Conclusion 

The  NRC  staff  has  carefully  reviewed- 
the  licensee's  response  and  has 
concluded  that  there  is  sufficient 
evidence  to  show  that  the  licensee  did 
not  violate  a  portion  of  Violation  I.A. 
concerning  installation  and  removal  of 
gauges  by  unauthorized  individuals.  The 
remaining  portion  of  Violation  lA. 
remains,  but  has  been  classified  as  a 
Severity  Level  FV  to  more  appropriately 
reflect  the  significance  of  the  violation. 
The  civil  penalty  for  Violation  LA.  has 
been  remitted  in  its  entirety.  However,  a 
$250  civil  penalty  is  being  imposed  for 
Violation  LB.  because  of  the  significance 
of  the  unauthorized  transfer  of  the  gauge 
and  the  possible  harm  which  coud  result 
to  an  individual  who  might  come  in 
contact  with  the  missing  gauge. 

(FR  Doc  85-27263  Filed  11-14-85;  8:45  am] 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Malnstem  Passage  Advisory 
Committee;  Meeting 

AOENCV:  The  Pacific  Nortliwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

action:  Notice  of  meeting. 

Status:  Open. 
summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Mainstem 
Passage  Advisory  Committee  of  the 
Mainstem  Passage  Advisory  Committee 
to  be  held  pursuant  to  the  Federal 
Advisory  Committee  Act  5  U.S.C. 
Appendix  1. 1-4.  Activities  will  include: 

•  FISHPASS  modelling  results, 

•  Bonneville  spill  cost  estimates. 

•  Other, 

•  Pubtic  comment. 

date:  November  18. 1985. 10:00  a.m. 

ADDRESS:  The  meeting  will  be  held  in 
the  Council's  Meeting  Room,  850  S.W. 
Broadway,  Suite  1100,  Portland,  Oregon, 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Paquet,  503-222-5161. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  85-27150  Filed  11-14-85;  8:45  am] 
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Production  Planning  Advisory 
Committee;  Meeting 

agency:  The  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  meeting. 
Status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Production 
Planning  Advisory  Committee  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  1. 1- 
4.  Activities  will  include: 

•  Genetic  policies  and  principles, 

•  Outplanting, 

•  Goals  update, 

•  Site  ranking  update, 

•  Other, 

•  Public  comment. 

DATE:  December  2, 1985. 9:30  a.m. 
address:  The  meeting  will  be  held  in 


the  Council's  meeting  room,  850  S.W. 
Broadway,  Suite  1100,  Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Eggers,  503-222-5161. 

Edward  Sheets, 

Executive  Director. 

(FR  Doc.  85-27151  Piled  ll-14-«5: 8:45  am] 

BIUJNQ  COOC  OOOO-WMI 


POSTAL  SERVICE 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Postal  Service. 

action:  Final  notice  of  modifications  to 
existing  systems  of  records. 

summary:  The  purpose  of  this  document 
is  to  publish  final  notice  of  records 
systems  description  changes  which 
recently  appeared  for  public  comment  in 
the  Federal  Register.  In  the  interest  of 
providing  complete,  current  information 
to  the  public,  this  document  also  makes 
minor  editorial  and  typographical 
changes  to  these  records  systems 
descriptions.  All  changes  have  been 
incorporated  into  the  systems 
descriptions  referenced  herein, 

EFFECTIVE  DATE:  November  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Rubenia  Carter,  Records  Office,  (202) 
268-4872. 

SUPPLEMENTARY  INFORMATION:  (a)  On 

July  16. 1985,  the  Postal  Service 
published  in  the  Federal  Register  (50  FR 
28862)  advance  notice  of  a  modification 
to  Routine  Use  No.  1  to  system  USF>S 
010.010 — Collection  and  ITelivery 
Records — Address  Change  and  Mail 
Forwarding  Records,  and  a  modification 
to  Routine  use  No.  4  to  system  USPS 
010.020 — Collection  and  Delivery 
Records — Boxholder  Records. 

(b)  Also  on  July  16, 1985,  in  50  FR 
28862,  the  Postal  Service  proposed 
modified  descriptions  of  several  systems 
of  records  for  which  fuller  descriptive 
information  was  needed.  A  review  of 
the  operation  of  these  sytems,  050.005, 
120.035, 120.151, 120.152  and  140.020, 
indicated  that  the  previously  published 
notices  of  their  existence  and  character 
do  not  present  an  adequate  description 
of  their  functions. 

Interested  persons  were  invited  to 
comment  on  these  proposed 
modifications.  No  comments  were 
received.  Final  notice  of  these 


modifications  and  the  sytems  to  which 

they  apply  follow: 

W.  Allen  Sanders, 

Associate  General  Counsel,  Office  of  General 

Law  and  Administration. 

USPS  010.010 

SYSTEM  name: 

Collection  and  Delivery  Records — 
Address  Change  and  Mail  Forwarding 
Records,  010.010. 

SYSTEM  location: 

Post  Offices. 

CATEOOmiS  OF  INOIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

Postal  customers  requesting  mail 
forwarding  services  from  their  local 
postal  facilities  and  any  postal 
customers  who  are  victims  of  a  disaster 
who  have  requested  mail  forwarding 
services  through  the  Red  Cross. 

CATEOORIES  OF  RECORDS  m  THE  SYSTEM: 

Records  contain  customer  name,  old 
address,  new  mailing  address,  mail 
forwarding  instructions,  effective  date, 
information  as  to  whether  the  move  is 
permanent  or  temporary  and  the 
customer's  signature. 

authorrrv  for  maintenance  of  the 
system: 

39  U.S.C.  403, 404. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM.  INCLUDINa  CATEOOmES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

Puipose — (1)  To  provide  mail 
forwarding  and  address  correction 
services  to  postal  customers  who  have 
changed  address;  and  (2)  To  povide 
address  information  to  the  Red  Cross 
about  a  postal  customer  who  has  been 
relocated  because  of  a  disaster. 

Use— 

1.  Disclosure  of  the  address  of  any 
named  individual  may  be  made  from  a 
permanent  address  change  record  to  the 
public,  upon  request 

Note. — Temporary  changes  of  address  will 
not  be  furnished  except  by  the  postmaster 
upon  a  showing  of  a  compelling  emergency 
situation,  or  to  a  Federal,  State,  or  local 
government  agency  showing  proper 
identification  and  providing  proper 
certification  that  the  information  is  required 
in  the  course  of  a  criminal  investigation. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  die  record  or 
an  individual  in  response  to  an  inquiry 
fnJm  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent 
in  any  legal  proceeding  to  which  the 


47S12 


F«deral  Regblw  /  Vol.  sq  No.  221  /  Friday.  November  IS.  1965  /  Notices 


Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

4.  Pursuant  to  the  National  Labor 
Rriations  Act  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

POUCtES  AND  PfUCnCCS  F0«  STOfMNQ, 

RrnuEviNQ,  Acccssmo,  retamino,  and 
Disposmo  Of  REConos  in  the  system: 

stoiuoe: 

This  source  document  is  stored  in 
filing  cabinets  at  the  delivery  unit.  They 
are  filed  alphabetically  by  name  within 
month  or  quarter.  Records  generated 
from  the  source  document  are  stored  on 
cards  or  list  forms  or  recorded  on 
magnetic  tape  where  central  markup  is 
computerized.  Hiese  records  are  filed 
alphabetically  by  name  and  route 
number  or  zone. 

retiuevamutv: 

This  system  of  reords  is  indexed  by 
names  and  address.  Information  may  be 
retrieved  by  route  number  of  ZIP  Code 
where  a  computerized  system  is  in  use. 

SAFEOUAROS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETEimON  AND  disposal: 

See  USPS  records  control  schedules. 


SYSTEM  MAMAQER^S)  AMD  i 

APMG,  Delivery  Service  Department, 
Headquarters. 

NOTVICATION  PROCCOURE: 

Customers  wishing  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  their  local  postmaster. 
Inquiries  should  contain  full  name  and 
address,  effective  date  of  change  order, 
route  number  (if  known]  and  ZIP  Code. 

RECORD  ACCESS  PROCriDURCB 

See  NOTIFICATION  above. 

CONTEST1NO  RECORD  procedures: 

See  NOTIFICATION  above. 

RECORD  SOURCE  CATEOORtES: 

The  individual  to  whom  the  record 
pertains. 

USPS  oiao2o 

SYSTEM  NAME: 

Collection  and  Delivery  Records — 
Boxholder  Records,  010.020. 

SYSTEM  location: 
Post  Office. 


CATEGOmCS  op  MOIVIDUALS 

system: 

Postal  customers  who  have  applied 
for  or  expressed  an  interest  in  post 
office  box  or  caller  services,  whether  for 
private  or  public  use. 

CATEGORIES  OP  RECORDS  IN  THE  SYSTEM: 

Records  are  in  printed  or  card  form 
and  contain  name,  addresses,  telephone 
number,  record  of  payment,  post  o^ice 
box  service  preference  and  the  names  of 
persons  or  agents  whether  family 
members,  business  associates,  or 
employees. 

AUTHORTTV  POR  MAINTENANCE  OF  THE 
SYSTEM: 

39  U.S.C.  403.  404. 

ROUTINE  USES  OP  RECORDS  MAMTAMEO  W 
THE  SYSTEM,  mCUNNNQ  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Purpose — ^To  provide  post  office  box 
services  to  postal  patrons. 
Use— 

1.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  mature,  to  the 
appropriate  agency,  whether  Federal 
State,  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

2.  Disclosed  to  a  Federal  State  or 
local  government  agency  upon  prior 
written  certification  that  the  information 
is  required  for  the  performance  of  its 
official  business. 

3.  Disclosed  to  persons  authorized  by 
law  to  serve  judicial  process  when 
necessary  to  serve  process. 

4.  Disclosure  of  the  name,  address, 
and  telephone  number  may  be  made 
from  the  post  office  box  application 
form,  to  the  public  upon  request  when 
the  box  is  being  used  for  the  purpose  of 
doing  or  soliciting  business  with  the 
public. 

5.  Pursuant  to  the  National  Labor 
Relations  Act  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  baragaining  unit 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

7.  Disclosure  may  be  made  from  the 
record  of  an  individual  where  pertinent 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 


B.  May  be  disclosed  to  a  Federal  or 
State  agency  providng  parent  locator 
services  or  to  other  authorized  persons 
as  defined  by  Pub.  L  93-647. 

9.  Disclosure  of  address  information 
may  be  made,  upon  prior  written 
certification  from  a  foreign  government 
agency  citing  the  relevance  of  the 
information  to  an  indication  of  a 
violation  or  potential  violation  of  law 
and  its  responsibility  for  investigating  or 
prosecuting  such  violation,  and  only  if 
the  address  is — (1)  outside  of  the  United 
States  and  its  territories,  and  (2)  within 
the  territorial  boimdaries  of  the 
requesting  foreign  government. 

POLICIES  AND  PRACnCSS  POR  STOMMQ, 

DISPOSINQ  OP  RECORDS  IN  THE  SYSTEM: 
STORAOC: 

Information  is  stored  on  printed  or 
card  form  filed  in  metal  cabinets.  In 
locations  where  the  records  have  been 
automated,  information  may  be  foimd 
on  magnetic  tape,  magnetic  cards  or 
mylar  strips. 

RETRIEVABILrrY: 

Information  is  filed  according  to  local 
needs,  and  the  volume  of  records.  Billing 
forms  are  filed  numerically  by  box 
number  within  month  in  which  rent  is 
due.  Appications  are  filed  alphabetically 
by  name  of  individual  or  firm. 

SAFEGUARDS: 

Access  limited  to  employees  working 
in  the  boxholder  section. 

RETENTION  AND  DISPOSAL: 

See  USPS  records  control  schedules. 

SYSTEM  MANAOER(S)  ADDRESS: 

APMG.  Delivery  Service  Department 
APMG.  Department  of  the  Controller, 

Headquarters. 
APMG.  Rates  &  Classification 

Department.  Headquarters. 

NOTIFICATION  PROCEDURE: 

Inquires  should  be  addressed  to  the 
local  postmaster,  requestors  in  person 
should  identify  themselves  with  drivers 
license,  military,  government  or  other 
form  of  identification. 

RECORD  ACCESS  PROCEDURES: 

See  "NOTIFICATION"  above. 

CONTESTINO  RECORD  PROCEDURES: 

See  "NOTIFICATION"  above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record* 
pertains. 
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USPS  osajMs 

SYSTtHNAMC^ 

Finance  Records-Accounts  Receivable 
File  Maintenance,  050.005. 

SYSTIM  LOCATION: 

Postal  Data  Centers. 

catioomes  of  individuals  covered  bv  the 
system: 

Present  and  former  employees, 
contractors,  vendors  and  other 
individuals  indebted  to  the  Postal 
Service. 

OATtOIMES  OP  RECOIIDS  IN  THE  SYSTEM: 

Invoice  number,  location  name,  Social 
Security  Number,  employee  name, 
designation  code. 

AUTHOnrrv  for  mamtcnance  of  the 
SYsmi: 

3gU.S.C401. 

ROUTME  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


Purpose — ^To  monitor  and  record 
collections  made  by  the  USPS,. 
Use— 

1.  To  refer,  where  there  is  an 
indication  of  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibiUty  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

2.  May  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  fordi  in  0MB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set-forth  in  that  Circular. 

3.  IHirsuant  to  the  National  Labor 
Relations  Act,  records  from  this  system 
may  be  furnished  to  a  labor  oi:ganization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

5.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

6.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 


an  authorized  investigator  appointed  by 
the  Equal  Employment  Opportunity 
Commission,  upon  his  request,  when 
that  investigator  is  properly  engaged  in 
the  investigation  of  a  formal  complaint 
of  discrimination  filed  against  the  U.S. 
Postal  Service  under  29  CFR  Part  1613 
and  the  contents  of  the  requested  record 
are  needed  by  the  investigator  in  the 
performance  of  his  duty  to  investigate  a 
discrimination  issue  involved  in  thie 
comphant. 

7.  Records  in  this  system  are  subject 
to  review  by  an  independent  certified 
public  accountant  during  an  official 
audit  of  Postal  Service  finances. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRtEVINO,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAOC 

Records  are  maintained  on  printed 
forms,  punched  cards  and  magnetic 
tapes. 

retrievabiuty: 

Records  are  normally  retrieved  by 
social  security  number.  When 
necessary,  they  may  bie  retrieved  by 
invoice  number  or  by  name  of  employee, 
contractor,  vendor,  or  other  indebted 
individuals. 

SAFEGUARDS: 

Authorization  is  limited  to  personnel 
of  the  General  Accounting  Section. 
Computerized  records  are  subject  to  the 
security  of  the  computer  room. 

retention  and  disposal: 

All  information  is  retained  for  four 
years  after  claim  is  paid  and  then 
destroyed  by  burning  or  scratched. 

SYSTEM  MANAGERtS)  AND  ADDRESS: 

APMG,  Department  of  the  Controller, 
Headquarters. 

NOTIFICATION  PROCEDURE: 

Individuals  requesting  information 
fix)m  this  system  of  records  will  apply  to 
the  pertinent  postal  facility  and  present 
the  debtor's  name  and  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES: 

See  "NOTmCATION"  above, 

CONTESTING  RECORD  PROCEDURES: 

See  "NOXmCATION"  above. 

RECORD  SOURCE  CATEOORKS: 

Information  is  passed  to  this  system 
fixjm  the  Payroll  Section.  General 
Accounting  Section.  Claims  Section,  and 
Postmasters  and  Regional  Offices. 


USPS  120.035 
SYSTEM  name: 

Personnel  Records-Employee 
Accident  Records,  and  Exposure 
Records.  120.035 

SYSTEM  location: 

Safety  offices  in  any  USPS  facility. 

CATEOORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  that  experience  an  on- 
the-job  accident  and/or  an  occupational 
injury  or  illness. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Occupational  accident  injury  and 
illness  logs,  forms,  reports,  and 
summaries.  Name,  address,  sex,  age, 
and  type  of  accident 

authorfty  for  maintenance  of  the 
system: 

Pub.  L  91-596,  Executive  Order  12196, 
and  29  CFR  Part  196a 

ROUTIE  USES  OF  RECORDS  MAIWTAWgDW 
THE  SYSTSM,  MCUNNNG  CATEGORIES  OF 
>  THE  FURPOSa  OF  SUCH  uses: 


Purpose — 

To  assist  postal  managers  in  meeting 
the  requirement  to  develop  and  maintain 
an  effective  program  of  collection, 
compilation,  and  analysis  of 
occupational  safety  and  healdi 
statistics.  To  provide  for  the  uniform 
collection  and  compilation  of 
occupational  safety  and  health  data,  for 
proper  evaluation  and  necessary 
corrective  action. 

Use— 

1.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
an  authorized  investigator  appointed  by 
the  United  States  Equal  ISmployment 
Opportunity  Commission,  upon  his 
request  when  that  investigator  is 
properly  engaged  in  the  investigation  of 
a  formal  complaint  of  discriminatioa 
filed  against  the  U.S.  Postal  Service 
under  29  CFR  Part  1613,  and  the 
contents  of  the  requested  record  are 
needed  by  the  investigator  in  the 
performance  of  his  duty  to  investigate  a 
discrimination  issued  involved  in  the 
complaint 

2.  To  furnish  the  U.S.  Department  of 
Labor  with  serious  accident  reports, 
information  to  reconcile  claims  filed 
with  the  Office  of  worker's 
Compensation  and  quarteriy  and  annual 
summaries  of  occupational  injuries  and 
illnesses;  and  to  make  information 
available  to  the  Secretary  of  Labor  upon 
his  request 

3.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal. 
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or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statue,  or  rule,  regulation  or  order  issued 
pursuant  thereto. 

4.  Disclosure  may  be  made  to  a  court, 
claimant,  party  in  Utigation — or  counsel 
for  a  claimant  or  party  when  necessary 
to  facilitate  settlement  or  attempts  at 
settlement  of  claims  involving  the 
accident. 

5.  May  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  the  at  Circular. 

6.  Pursuant  to  the  National  Labor 
Relations  Act.  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
form  the  congressional  office  made  at 
the  request  of  that  individual. 

8.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent, 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

9.  Inactive  records  may  be  transferred 
to  a  Federal  Records  Center  prior  to 
destruction. 

10.  May  be  disclosed  to  Compliance 
Safety  and  Health  Officers  or  to 
Compliance  Safety  and  Health 
Officers — Industrial  Hygienists  from  the 
Occupational  Safety  and  Health 
Administration,  or  to  Industrial 
Hygienists  from  the  National  Institute 
for  Occupational  Safety  and  Health, 
when  conducting  announced  or 
unannounced  inspections  or 
investigations  of  postal  facilities. 

KNJCICS  AND  PNACnCCS  FOIt  8TOIINK1, 

RcrmeviNQ,  Acccssma,  rctamino,  and 

CNSPOSNM  or  RECOROS  M  THE  SYSTCM: 
STORAOe 

Information  in  this  system  is 
maintained  on  index  cards,  magnetic 
tape,  microfilm,  preprinted  forms,  logs, 
and  computer  reports. 

RrrmcvABaiTv: . 

Employee  name  and  social  security 
number. 


SAnOUAMM: 

Maintained  in  closed  Hie  cabinets 
within  secured  facilities,  and  are  also 
protected  by  computer  password  and 
tape  or  disk  library  physical  security. 

RETCNTION  AND  disposal: 

See  USPS  records  control  schedules. 

SYSTIM  IIANAOni(S)  AND  ADDRESS: 

APMG,  Employee  Relations 
Department,  Headquarters. 

NormcATiON  mocEouRc: 

Employees  wishing  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  should  address 
inquiries  to  the  head  of  the  facility 
where  employed.  Headquarters 
employees  should  submit  requests  to  the 
SYSTEM  MANAGER.  Inquiries  should 
contain  full  name,  address,  finance 
number  and  social  security  number. 

RECORD  ACCESS  PROCEDURES: 

See  NOTIFICATION  above. 

CONTESTINO  RECORD  PROCEDURES: 

See  NOTIFICATION  above. 

RECORD  SOURCE  CATEGORIES: 

USPS  Accident  Reports  and  OWCP 
claim  forms. 

USPS  12ai51 

SYSTEMNAME: 

Persoimel  Records — Recruiting. 
Examining  and  Appointment  Records. 
120.151. 

SVrmi  LOCATION: 

U.S.  Postal  Service  personnel  offices 
and/or  other  offices  within  Postal 
Service  facilities  authorized  to  engage  in 
recruiting  or  examining  activities  or 
make  appointments  to  positions. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 
Job  applicants. 

cateoories  op  records  m  the  system: 

Personal  and  professional  resumes, 
personal  applications,  test  scores, 
medical  assessment,  academic 
transcripts,  letters  of  recommendation, 
employment  certifications,  medical 
records,  and  registers  of  eligibles. 
Restricted  medical  records  are 
accumulated  and  temporarily 
maintained  by  personnel  offices  prior  to 
transmittal  to  medical  facilities. 

AUTHONrrV  FOR  MAMTENANCE  op  TM 

system: 
39  U.S.C.  401, 1001. 


ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCUiOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Purpose — To  provide  managers, 
persoimel  officials  and  medical  officers 
information  in  recruiting  and 
reconunending  appointment  of  quaUfied 
persons. 

Use— 

1.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  FederaL, 
State,  or  local  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violating  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

2.  To  request  information  from  a 
Federal.  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  relevant  to  a  decision 
concerning  the  hiring  of  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

3.  Disclosure  may  be  made  to  a 
Federal  agency  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
letting  of  a  contract  or  issuance  of  a 
license,  grant  or  other  benefit  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  agency's  decision 
on  that  matter. 

4.  May  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  that  Circular. 

5.  Pursuant  to  the  National  Labor 
Relations  Act  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees- in  an 
appropriate  bargaining  unit. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

7.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

8.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
an  authorized  investigator  appointed  by 
the  Equal  Employment  Opportunity 
Commission  upon  his  request,  when  that 
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RCTWIVMQ, 

mspotmaor 


investigatar  is  properly  engaged  fan  the 
investigation  of  a  fonnal  complaint  of 
discrimination  filed  against  the  U& 
Postal  Service  under  29  CFR  Part  1613, 
and  the  contents  of  the  requested  record 
are  needed  by  tiie  investigator  in  the 
performance  of  his  duty  to  investigate  a 
discrimination  issue  involved  in  thie 
complaint 

9.  Inactive  records  may  be  transferred 
to  a  Federal  Records  Center  prior  to 
destruction. 


KMSTOMNO, 
RCTAINMia,  AND 
MTMCSVSmL 


Paper  files,  index  cards,  magnetic 
tape,  punched  cards,  preprinted  forms 
and  computer  printed  reports. 

•irniiiTABafrY: 

Job  applicant  name  and/or  social 
security  number. 

SAFECRIAROS: 

Paper  records  are  maintained  in 
closed  filing  cabinets  under  scruitiny  of 
designated  managers.  Computer  records 
are  maintained  in  secured  facilities. 

RETEMnON  AND  DISPOSAL: 

See  USPS  records  control  schedules. 

•VSrai  HAMAOERfS)  AMD  AODHCSS: 

APMG,  Employee  Relations 
Department,  Headquarters. 

NOTinCATIOM  MOCEDURE: 

Persons  wrisiiing  to  know  whether 
information  is  contained  on  them  in  this 
system  of  records  should  address 
inquiries  to  the  head  of  the  facility  to 
which  job  application  was  made. 
Inquiries  should  contain  full  name, 
social  security  number,  and  if 
applicable,  approximate  date  of 
application  submitted  and  residence 

RECORD  ACCESS  PROCEDURE: 

See  NOTIFICATION  PROCEDURE 
above. 

CONTESTINQ  RECORD  PROCEDURES: 

See  NOTIFICATION  PROCEDURE 

above. 

RECORD  SOURCE  CATEGORIES: 

Individual,  school  officials,  former 
employers,  supervisors,  named 
references,  Veterans  Administration  and 
State  Division  of  Vocational 
RehabiHtation  Counselors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  fHt  ACT 

Reference  39  CFR  268.9  for  deUils. 


USPS  120.1S2 


Personnel  Records — Career 
Development.  Training,  and  Training 
Evaluation  Records,  120.152 

•vrriM  tACATKM: 

Postal  Education  and  Development 
Centers  [FEDCs]  and  other  facilities 
within  the  Postal  Service  where  career 
development  training,  and  curriculum 
evaluation  activities  are  authorized. 

CATEOORIES  OP  monnOUALS  COVERED  BT  THE 
SVSIUtt 

Current  and  former  postal  employees. 

CATEOOmn  OP  MKORM  W  THE  SVSTCM: 

Career  development  records, 
appUcations  for  and  record  of  postal  and 
non-postal  training,  and  records 
containing  student  and  manager 
evaluations  of  training  received.  Also 
contains  examination  and  skills  bank 
records,  including  records  of  special 
qualifications.  sIdUs  or  knowledge, 
career  goals,  education,  and  work 
histories  or  summaries. 

AUTHOnrrv  for  maintenance  of  the 
system: 

39  US.C  401.1001. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  provide  managers,  super\dsor8, 
and  training  and  development 
professionals  with  decision-making 
information  for  employee  career 
development,  training,  and  assignment. 

Use— 

1.  To  refefi  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  whether  dvil.  criminal 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute  or  rule,  regulation  or  order  issued 
pursuant  thereto. 

2.  To  request  information  from  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
information,  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract  or 
the  issuance  of  a  license,  grant  or  other 
benefit 

3.  Disclosure  may  be  made  to  a 
Federal  agency,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
letting  of  a  contract  or  issuance  of  a 
license,  grant  or  other  benefit  to  the 
extent  that  the  information  is  relevant 


and  necessary  to  the  agency's  decision 
on  that  matter. 

4.  May  be  disclosed  to  the  0£5ce  of 
Management  and  Budget  in  connection 
with  ^e  review  of  private  relief 
legislatioo  as  set  forth  in  OMB  Circular 
No.  A — ^19  at  any  stage  of  the  legislative 
coordinatioa  and  clearance  process  as 
set  forth  in  that  Circular. 

5.  Pursuant  to  the  National  Labor 
Relations  Act  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  f»««4ed  by  that 
organization  to  perform  property  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit 

6.  Disclosure  may  be  inade  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

7.  Disclosure  may  be  made  from  the 
record  of  an  individual,  where  pertinent 
in  any  legal  proceeding  to  whidi  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

8.  Information  contained  in  this 
system  of  records  may  be  disclosed  to 
an  authorized  investigator  appointed  by 
the  Equal  Employment  Opportunity 
Commission,  ui>on  his  request  when 
that  investigator  is  properly  engaged  in 
thp  investigation  of  a  fonnal  complaint 
of  discrimination  filed  against  the  U.S. 
Postal  Service  under  29  CFR  Part  1613 
and  the  contents  of  the  requested  record 
are  needed  by  the  investigator  in  the 
performance  of  his  duty — to 
investigating  a  discrimination  issues 
involved  in  the  complaint 

9.  Inactive  records  may  be  transferred 
to  a  Federal  Records  Center  prior  to 
destruction. 


RETRIEVABHJTY.  ACCESSNM,  RETAHMMO,  AND 
DISPOSINO  OP  RECOIIDS  1  THE  SVSIBM. 

STORAGE: 

Paper  files,  index  cards,  magnetic 
tape,  pundied  cards,  preprinted  forms 
and  computer  printed  reports. 

RETMEVAMUTY: 

Employee  name  and  social  security 
number. 

safeguards: 

Paper  records  are  maintained  in 
closed  filing  cabinets  under  scrutiny  of 
designated  managers.  Comptiter  records 
are  maintained  in  secured  facilities. 


retention  AND  I 

See  USPS  records  control  schedules. 


SYSTEM  MANA0eR(S)  AMD  I 

APMG,  Employee  relations 
Department,  APMG,  Real  EsUte  and 
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Buildings  Department,  and  APMG 
Customer  Services  Department. 
Headquarters 

NormcATiON  mocaNMc 

Current  and  former  filed  employees 
wishing  to  know  whether  information  is 
contained  on  them  in  this  system  of 
records  should  address  inquires  to  the 
head  of  the  appropriate  employment 
facility.  Headquarters  employees  should 
submit  requests  to  the  System  Manager. 
Inquiries  should  contain  full  name  and 
social  sectirity  number. 

See  NOnnCATION  PROCEDURES 
above. 

CONTESTMO  MECOnO  PflOCSOURES: 

See  NOrmCATION  PROCEDURES 
above. 

RCCONO  SOtMGC  CATKOOmCS: 

Information  is  obtained  from  the 
subject,  subject's  employment  records 
and  his/her  supervisor. 

SVSTBM  EXCMmO  FROM  CENTAM 

MovwoNS  OFTMC  act: 
Reference  39  CFR  266.9  for  details. 

USPS  140020 


Postage — Postage  Meter  Records, 
140.020. 

SYSTCM  location: 

Post  Offices. 

CATEQOMCS  OT  INOtVKMiALS  COVCMD  BV  THK 

svsmc 
Postage  meter  users. 

CATCoomcs  OF  Ncconos  m  thc  system: 

Customer  name  and  address,  license 
application,  and  transaction  documents. 

AUTHOMTV  FON  MAMTENANCC  OF  THC 
SYSTEM: 

39  U.S.C.  401.  404. 

NOVTME  uses  OF  NCCORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOINO  CATEOONICS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Purpose — To  enable  responsible 
administration  of  postage  meter 
activities. 

Use— 

1.  To  refer,  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 


2.  To  disclose  identity  and  address  of 
meter  user  and  identity  of  agent  of  user 
to  any  member  of  public  upon  request. 

3.  Pursuant  to  the  National  Labor 
Relations  Act  records  from  this  system 
may  be  furnished  to  a  labor  organization 
upon  its  request  when  needed  by  that 
organization  to  perform  properly  its 
duties  as  the  collective  bargaining 
representative  of  postal  employees  in  an 
appropriate  bargaining  unit. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
and  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

5.  Disclosure  may  be  made  bom  the 
record  of  an  individual,  where  pertinent 
in  any  legal  proceeding  to  which  the 
Postal  Service  is  a  party  before  a  court 
or  administrative  body. 

POUCKS  AND  PRACnCCS  FOR  CTORNM, 
DISPOSINQ  OF  RECORDS  M  THE  SVSIUU 


Printed  forms. 

RCrmEVABMLITV: 

Records  are  indexed  by  customer 
name  and  by  numeric  file  of  postage 
meters. 

Records  are  maintained  in  closed  file 
cabinets  in  secured  facilities. 

RETENTION  AND  DtSPOSAU 

See  USPS  records  control  schedules. 

SVSTm  MANAOCR(S)  AND  ADDRESS: 

APMG,  Rates  and  Classification 
Department  Headquarters. 

NOTIFICATION  PROCEDURE: 

Persons  wishing  to  know  whether 
information  about  them  is  maintained  in 
this  systtem  of  records  should  address 
inquiries  to  the  local  postmaster  from 
which  license  was  obtained  supplying 
name  and  meter  number. 

RECORD  ACCESS  procedure: 

See  "NOTIFICATION"  above. 

CONTESTRM  record  procedures: 

See  "NOTIFICATION"  above. 

RECORD  SOURCE  CATEOORICS: 

Information  is  obtained  from  the 
individual  and  officials  making  entries 
to  reflect  activities. 

(DR  Doc.  85-27086  Filed  11-14-85;  8:45  am] 

StUMQ  CODE  7710-12-N 


SMALL  BUSINESS  ADMINISTRATION 
[Application  No  09/0»-S3e3] 

Princ«ton  Flnanc*  Co;  Application  for 
UconM  To  Op«rat«  M  a  Smal 
BuslnoM  InvMtnMfrt  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985))  by  Princeton 
Finance  Company,  2231  Colby  Avenue. 
Los  Angeles,  California  90064  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under^the 
Small  Business  Investment  Act  of  1958 
(the  Act),  as  amended  (15  U.S.C  661  et 
seq.]. 

The  proposed  officers,  directors,  and 
shareholders  of  the  Applicant  are  as 
follows: 


P^fo^ni* 

Nmiw 

owwd 

Mbwt  J.  HcUkm*.  564  Mh 

G«wralM*nag«  — 

0 

9bM(,   HwmoM   BcACti, 

CA  90254. 

John   K«nn«h   Nm,   leTO 

PfMictofM,  utnc^ot .... 

60 

Carta     Rktg*.     B«v«4y 

HH*.  CA  90210. 

SmK     Kkn.     1670    Cvll 

OMFtavcMl 

40 

Ridg*.  D»»w»  HM,  CA 

OMmt.  Dirwior. 

90210. 

long  S    Suhr.  823  S.  A<- 

Sacrattiy.  Dlr*c«or.... 

to 

CA  91901. 

The  Applicant  vnH  begin  operations 
with  a  capitalization  of  $1,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  California.  As 
a  small  business  investment  company 
under  section  301(d)  of  the  Act  the 
Applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
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Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration.  1441  L  Street,  NW.. 
Washington,  D.C.  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Los  Angeles.  California  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  5, 1985. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  [or 
Investment. 

|FR  Doc.  85-27139  Filed  11-14-85:  8:45  am) 
BILUNQ  COOe  K0S.41-M 


[Declaration  of  Disaster  Loan  Area  #2216] 

Louisiana;  Declaratton  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  1. 
1985. 1  find  that  the  Parishes  of  Jefferson, 
Lafourche,  St.  Bernard,  St.  Charles,  St. 
John  the  Baptist,  and  Terrebonne 
constitute  a  disaster  loan  area  because 
of  damage  from  Hurricane  Juan 
beginning  on  or  about  October  27, 1985. 

Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  January  2, 1986.  and  for 
economic  injury  until  August  1, 1985,  at: 
Disaster  Area  3  Office,  Small  Business 
Administration,  2306  Oak  Lane,  Suite 
110.  Grand  Prairie,  Texas.  75051,  or 
other  locally  announced  locations. 

Interest  rates  are: 

I  Percent 

Homeowners  witti  credit  available 
elsewtiere e.OOO 

Homeowners  wittiout  credit  avail- 
able elsewtiere , 4.000 

Businessess  witti  credit  available 
elsewtiere e.OOO 

Businessess  wrttnut  credit  avail- 
able elsewtiere _ 4.000 

Businessess  (EIDL)  without  credit 
available  elsewtiere 4.000 

Ottier  (non-profit  organizations  in- 
cluding charitat>le  and  religious 
organizations) 10.500 

The  number  assigned  to  this  disaster 
is  221608  for  physical  damage  and  for 
economic  injury  the  number  is  635200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  November  S,  1985. 
Alfred  B.  fudd. 

Acting  Deputy  Associate  Admifliatratorfor 
Disaster  Assistance. 

(FR  Doc  85-27140  Filed  11-14-85;  8:45  am] 
BILUNQ  CODC  saiKei-M 


[Declaration  of  Disaster  Loan  Area  #2211; 
AindL  #2] 

Puerto  Rico;  Declaration  of  Disaster 
Loan  Area 

The  above-number  Declaration  (50  FR 
42242)  and  Amendment  #1  (50  FR 
45701)  are  amended  in  accordance  with 
the  amendment  to  the  [Resident's 
declaration  of  October  10. 1985.  to 
include  the  Municipalities  of  Adjuntas. 
Aguas  Buenas,  and  Ciales  because  of 
damage  fix)m  servere  storms,  landslides, 
mudslides,  and  flooding  beginning  on 
October  6, 1985.  Ail  other  information 
remains  remains  the  same;  i.e..  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  December  9, 1985,  and  for 
economic  injury  until  the  close  of 
business  on  July  10. 1986. 

(Catalong  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  November  5, 1986. 
Alfred  E.  Judd. 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

(FR  Doc.  85-27141  Filed  11-14-85;  8:45  am] 

BIUJNO  CODE  M»S-OMI 


Region  IV;  Advisory  Council  [Meeting: 
Alabama 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Birmingham,  Alabama,  will  hold  a 
public  meeting  9.00  a.m.-l.OO  p.m.,  on 
Friday,  December  6, 1985,  in  the 
Birmingham  District  Office  of  Small 
Business  Administration,  2121  8th 
Avenue.  North,  Suite  200.  Birmingham, 
Alabama  35203,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  Small  Business  Administration 
and  others  attending. 

For  further  information,  write  or  call 
James  C.  Barksdale.  District  Director. 
U.S.  Small  Business  Administration, 
2121  8th  Avenue,  North,  Suite  200. 
Birmingham,  Alabama  35203,  (205)  254- 
1341. 

Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
November  7, 1985. 
(FR  Doc.  85-27142  Filed  11-14-85;  8:45  am] 

BILUNO  COOE  SOaS-OI-M 


DEPARTMENT  OF  STATE 
[PubRe  Nobce  CM-t/8M] 

Soviet  and  Eastern  European  Studies 
Advisory  Committee;  Meeting 

The  Department  of  State  announces 
that  the  Soviet  and  Eastern  European 
Studies  Advisory  Committee  will  meet 
for  two  days,  November  26  at  lOiOQ  a.m. 
and  November  27  at  9:00  a.m.  in  Room 
1912,  Department  of  State,  2201  C  Street 
NW.,  Washington,  DC. 

The  Advisory  Committee  will 
recommend  grant  recipients  for  the 
advancement  of  the  objectives  of  the 
Soviet-Eastern  European  Research  and 
Training  Act  of  1983.  The  agenda  will 
include:  Opening  statements  by  the 
Chairman  of  the  Committee  and  its 
members:  oral  statements  by  interested 
members  of  the  public  and  receipt  of 
written  statements;  and  within  the 
Committee,  discussion,  approval  and 
recommendation  that  the  Department  of 
State  negotiate  grant  agreements  with 
"national  organizations  with  an  interest 
and  expertise  in  conducting  research 
and  training  concerning  Soviet  and 
Eastern  European  countries  and  in 
disseminating  the  results  of  such 
research"  based  on  the  guidelines 
amplifying  the  purposes  set  forth  in  the 
1983  Act  and  contained  in  the  call  for 
applications  published  in  the  Federal 
Register  on  September  9. 

Members  of  the  general  public  may 
attend  the  meeting  to  make  and/or 
submit  statements,  and  to  observe  the 
Committee's  deliberations  subject  to  the 
instructions  of  the  Chairman. 
Admittance  of  public  members  will  be 
limited  to  the  seating  available.  In  that 
regard,  entrance  to  the  Department  of 
State  building  is  controlled  and  entry 
must  be  arranged  in  advance  of  the 
meeting.  It  is  required  that  prior  to  the 
meeting,  persons  who  plan  to  attend  or 
to  make  or  submit  statements,  so  advise 
Paul  K.  Cook,  Executive  Director. 
Soviet-Eastern  European  Studies 
Advisory  Committee,  INR,  Department 
of  State.  Room  6747.  Washington.  DC 
20520.  (202)  653-5144.  All  attendees  must 
use  the  C  Street  entrance  to  the  building. 
Dated:  November  7. 1985. 

Paul  K.  Cook. 

Executive  Director,  Soviet  and  Eastern 
European  Studies  Advisory  Committee. 

(FR  Doc.  85-27133  Filed  11-14-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnialialloit 

(SMMnMry  NoOoe  Na  PE-«ft-27] 

Petition  for  Exemption;  Summary  of 
Petitione  Received;  D<ap««ition8  of 


AOtwcv.  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  receiveid  and  of  dispositions 
of  prior  petitions. 

SUNMAirr.  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  di^Mwition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 


specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATE  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  9, 1985. 
AOORESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel  Attn:  Rules  Docket  (AGC-204}. 
Petition  Docket  No .  800 


Independence  Avenue  SW^ 
Washington.  DC  20591. 
ran  RJHTHCR  information:  The 
petition,  any  comments  received  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204),  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  telephone  (202) 
428-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  i  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  November  7. 
1985. 

Joiui  H.  Cassady, 

Assistant  Chief  Counsel  Regulations  and 
Enforcement  Division. 
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14  CFR  141.86.. 


14  CFR  21.181. 
14  CFR  21.181. 
U  CFR  21.1S1. 
14  CFR  21.181. 
14  CFR  21.181. 
14  CFR  21.181- 
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Magnaac  cNp  detoctor  phiga  on  8ia  angina  and 


To  aatond  paWianar-a  ounam  aiainiiu"  37S2A,  «Mcli  parmto  t«w>  addRonal 
ocmmutor  qaarallona  parhoar  al  Wartngton  tmanU  Aaport.  Jim  nmrytum 
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liaoa  not  titan  *m  FAA's  milton  Mat  raqukad  by  Salvart  D  ol  1 141  ol  Iha 
FAR. 

To  iMm*  patWenar  to  oparM*  cartakt  tfecrall  uMzing  f«a  pw»latona  at  a 
fnninwfn  OQuywxfit  lisL 

To  atew  peMonar  to  oparala  cartaln  aircrall  utiSzing  the  provisiona  el  a 
aiiiMiium  aryipmant  lat 

To  atow  paWcnsi  to  operato  cartam  akcran  utfcing  tia  provMona  el  a  nMmua 


To  ahMT  patitionar  to  oparato  ceMn  aircfsR  uHtamg  the  pro»iilww  of  a  nMriNim 

aqulpmant  M. 
To  ajtoiir  psWIcnar  to  cpaitato  cartaln  HkoH  utR^ng  the  prowWona  ol  • 

mMmum  aquipnieiil  1st 
To  sta*  paMonai   to  opsnala  certain  avcrafi  utHzing  Iw  provisions  ol  8 

Mraniufvi  flQuipinont  IM. 
To  alMr  ptmionm  to  opertato  certain  aircraft  utizino  tia  prowaiona  ol  « 

t9itf^nuf^  ^Quipnttnk  Mat 
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24S80 
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24620 
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Aircraft  Owners  and  Pilols  Assooalon.. 


AirAttanacAHnaa- 
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Dispositions  of  Pettdoms  for  Exemption 


RaguMona  affected 


14  CFR  91 .303- 


14  CFR  121.371M  •  121.378. 

14  CFR  21.181 

14  CFR  21.181 


14CFR313<a)S801(c>. 
14  CFR  61.66<eN1) 


14  CFR  21.181. 
14  CFR  21.181. 


14  CFR  Appendh  H  ol  Part  121. 


Oeecription  ol  relief  sougin  dsposWon 


To  alow  petMona*  to  operato  one  Boemg  707-^380  arcraft  unH  tmshkits  are 

instsHed  Gnnted  11/4/8S. 
To  mom  Bcaatfwns  SAFE,  to  perform  m1ntenei<ca  on  petWoner's  Fokker  F.28 

Merii  tOOO  aircraft.  Grtntm/  1 1/4/8S. 
To  allOMi  the  operation  of  a  8-727.76  alrptona  iMBing  «•  proxWoiw  ol  a 

•nmimum  equipment  liet  G/vHa<l  W/18/8S. 
To  aloer  petitioner  to  operate  certain  aircraft  uGizing  (he  proviaione  of  a  mMfnum 

equipment  Granttd  W/ 18/85. 
Eitension  of  Exemptnn  No.  2888  to  aHoar  pedkoner  to  operato  tour  ieaaed.  U.S.- 

reglitored  B-747  eiiptones.  N741Pa  N742f>H,  N743PR.  and  N744Pn.  using  an 

FAA-approi«d  continuous  ainwortliiness  meintenanca  progrwn  and  the  B-747 

master  minimum  equpmeni  M.  Granted  10/3/85. 
To  permit  certain  appiicaras  for  an  msaumem  rating  to  ooiaplir  aiMi  aw  eross- 

oounlry  lkgh<  fequrerrwnu  ae  «  ensled  phor  to  June  7.  1986,  in  Isu  ol  the 

loqulrements  in  (he  current  FAR.  OranlM  1/11/85. 
To  altosr  peaHonsr  to  operato  cartoin  ainraR  uiiilng  ttm  provlslona  ol  a  minlmMm 

equipmeni  list  Gnnted  10/18/85. 
To  a8B«r  peWionar  to  oparato  oarMIn  aircraft  uHizIng  Vw  provisions  of  a  minimum 

squtoment  Het  Orantai/  10/22/85 
To  a«ow  petitioner  to  continue  to  conduct  Pheae  HA  training  and  cheeiiing  utilizing 

a  Pheae  I  simutator  beyond  Octotjer  1.  1985.  15S4  tveelis  m  excess  of  the  3 V4 

years  as  permitted  by  Appenda  H  ol  Pwt  121.  Gtrn»etl  10/22/85. 
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DisPosmoNS  OF  PrrmoNS  for  ExEMPiKSN-Continoed 

OockM 
Na 

PMMkMMr 

ftagiMion*  iltocted 

OMCftplion  (X  laM  MNjgM  (ft^wMon 

24536 

r'ntntnitil  A««ator  TraMng 

14  OH  61.63(dU2l  A  (<fwn 

245S3i 

PhMpMofTKIne.            

14  CFR  21  161 

TO  pannN  »m»m  d  ptmkmm  who  an  apptcwte  tor  •  lyp*  raing  to  bo  mMkI  to 

161  157(«)  tor  moM  o<  |61.63(dK2)  and  (dM3)  to  eorr«itete  •  porton  ol  twl 

procliu*  teM  in  •  wiwIMor  at  autoorind  b,  1 61  157(d)   Ormmd  tO/22/aS 
To  aiOKr  pMionw  to  oporate  OMtam  aircrafl  iMIzing  ttw  proMwin*  ol  a  minimum 

•qupmam  M.  Pmtltl  OrmH  10/a/BS. 
To  a«o»  paWionar  to  oparate  a  Supar  King  Air  B-200  airplana  uNiing  »» 

tmmim  ol  a  mirtmum  aquipmani  M.  Qnrtm/  tO/22/BS. 

'  "I^L??!!?*!:.**  "f"^  ****'  *°*  •****  »•  P«w«o<»  ct  a  minimum 
•quipmani  M.  OnarMatf  10/22/96. 

To  aitoar  paWtonar  to  oparate  a  CMton  1  aircran  utildng  M  pro«atona  of  a 

mWmum  aquipmani  ial  Qrama  10/23/85. 

^"J^SLPTS*^  *•  «***•  *"  S«^  '  0C-6-54F  aircfan  unH  huakUte  ara 
matalad.  Ommd  10/24/85. 

Airmndtd  Oram  10/25/85. 
To  a*)-  P«Hionar  to  oparate  a  Stega  l  aircrafl  unM  huakUte  ara  inateM. 

To  allow  paMtonar  to  oparate  ona  Stag*  1  DC-6-S5  *c>all  wM  huakUH  ara 

inatelad.  OanM  10/31/85. 
^"  *'*'  P*****'  to  <»«»»  •  Slago  1  ainnfl  wH  huMdte  ara  InMted. 

To  alow  paMionar  to  oparate  a  Staga  1  aircraft  unll  huakWs  m%  inaMted. 

Airmnhd  Pmm  eimt  10/31/85 
To  alow  paMionar  to  oparate  certain  ainTaft  uWizing  Sw  proviaiont  of  a  minimum 

aquipmani  lial  Grantaa  10/1/85. 
To  How  paMionar  to  uaa  FAA-approvad  moton  baaa  iimutetort  Iratead  of  «w 

ainnll  to  av«ute  ttw  ehack  plol  ateiua.  Qmmd  10/24/85. 
To  alMT  paMionar  to  oparate  oartam  aircrafl  uMiang  f  prmlaiona  of  a  nMmini 

•quipmani  M.  Orantetf  10/30/85 
To  alow  paMionar  to  angaga  *•  autoplol  after  tekaoA  on  tw  MO«  *crrt  al 

an  aMiuctelowar  (ten  SOO  teat  TNt  wouu  ba  eonaMam  w«  tt»  m^nmi 

teal  Dened  10/31/85. 
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HRB-Singw,  lnc..._ 

14  CFR  21.161 

24634 

United  Chwn-Con  Cnp 

14  CFR  31  mi 

24482 

DtecLawt^^igg  Cn 

14  CFR  21  161 

24346-1 

Afomaf 

14  CFR  91  303 

2414S-t 
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TridenKind*  Aiiway*  UmHed 

14  CFR  91.303 
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24740 

ANDES 

Une«  AwM  NacioniUCM*.  S>._....       

14  CFR  91.303       _ 

24372 

14CFRi1.3M 

24384 

P«i  Avirtion.  Inc 

14  CFR  91.303 

24726 

F.a  Avirtioa  Ud „    

14  CFR  71  1*1 

21397 

14a-R  135.303                                          I 

24349 

tcstwxlalr  Fkjgleidlr 

14  CFR  21.161 

24274 

Rspubte  AHne* 

14  CFR  121  S79(a) 

24741 

United  Artnw....    ._    . 

14  CFR  Portion*  al 

TO  parmn  pMMonar  Ota  1  yaar  inalructor  amptoyiiiaiit  rsqulrwnwii  of  Advancad 
Simi**on  Training  Program  (ASTP»  to  ba  acquirad  wW.  aittwr  poMnnar  or  in 
olhar  Pan  121  air  caniars.  Qrmttm)  10/31/85 

IFR  Doc.  85-27044  Filed  11-14-85-  8:45  am] 

BILLING  CODE  4910-1»-« 


Federal  RaHroad  Adminiatration 

[BS-Ap-No.  2474] 

Richmond,  Frederickaburg  and 
Potomac  Railroad  Co^  Public  Hearing 

The  Richmond,  Fredericksburg  and 
Potomac  Railroad  Company  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  proposed  discontihuance  of  the 
automatic  train  control  and  cab  signal 
system  between  Richmond,  Virginia, 
and  Arlington,  Virginia.  This  proceeding 
is  identified  as  FRA  Block  Signal 
Application  No.  2474. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  January  15, 
1986.  in  the  Red  Court  Room  on  the 
Fourth  Floor  of  the  U.S.  Court  House  at 
10th  {|nd  Main  Street  in  Richmond. 
Virginia. 

TTie  hearing  will  be  an  informal  one, 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
PracUce  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 


The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

I88ued  in  Wa8hington,  DC,  on  November 
12. 1985. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
(PR  Doc.  85-27277  Filed  11-14-85;  8:45  am) 

BHXmO  COOC  4910-06-M 


[BS-Ap-Na  2424] 

Seaboard  Syatem  Railroad;  Public 
Hearing 

The  Seaboard  System  Railroad  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  proposed  discontinuance  of  the 
automatic  block  signal  systems  between 
Augusta,  Georgia,  and  Atlanta,  Georgia. 
This  proceeding  is  identified  as'FRA 
Block  Signal  Application  No.  2424. 


After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  January  8, 1986, 
in  Room  140  of  the  South  Tower  at  1718 
Peachtree  Road.  North  West  in  Atlanta, 
Georgia.  The  hearing  will  be  an  informal 
one,  and  will  be  conducted  in 
accordance  with  Rule  25  of  the  FRA 
Rules  of  Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  D.C,  on  November 
1Z1985. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Sa^ty. 

(FR  Doc.  27278  Filed  11-14-85;  8:45  ara] 
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Maritime  Administration 
[Ooclwt  Ma  8-7t1) 

Lyicea  Broa.  Steamatiip  Co.  inc; 
Application  To  Provide  a  TR  22/1SB 
Dual  Service 

Lykes  Bros.  Steamship  Co.  Inc. 
(Lykes).  by  application  dated  October  9, 
1^5,  has  requested  an  amendment  to 
Appendix  A  of  Operating-Differential 
Subsidy  Agreement  (ODSA),  Contract 
Na  MA/MSB-451.  to  provide  a  TR  22/ 
15B  (U.S.  Gulf/Far  East/Sooth  and  Bast 
Africa)  dual  service. 

The  new  service  configuration  plan  by 
Lykes  would  give  it  the  privilege  of 
continuing  outbound  on  its  TR  15B  (U.S. 
Gulf/South  and  Bast  Africa)  service  and 
combine  service  as  required  on  its  TR  22 
(U.S.  Gulf/Far  East)  service  inbound. 
Under  ODSA  MA/MSB-<51.  Lykes  is 
authorized  to  make  a  minimum/ 
maximum  of  36/60  sailings  per  year  on 
TR  22  and  a  minimum/maximum  of  18/ 
24  sailings  per  year  on  TR  ISfi. 

Lykes'  application  stresses  several 
benefits  it  expects  will  be  gained  by  the 
combined  services.  The  combination 
wiU  provide  Lykes  with  more  operating 
flexibility  and  efficiency.  It  will  not 
involve  an  increase  in  the  number  of 
ships,  geographical  area  or  authorized 
number  of  sailings.  It  will  help  maintain 
regular  U.S.-flag  berth  service  in  the  two 
services  areas  and  possibly  increase 
U.S. -flag  partidpaticm. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 


Administration.  Any  perscMi.  firm,  or 
cwporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  apphcation 
must  file  written  comments  in  tripUcate 
with  the  Secretary,  Maritime 
Administration,  Room  7300,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington  DC  20590.  Comments  must 
be  received  no  later  than  5.-00  P.M.  on 
November  29, 1965.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no-way  be 
considered  a  favorable  or  unfavorcble 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Subsidy  Board  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be   . 
deemed  appropriate. 

.(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20604  Operating-Differential 
Subsidies) 

Dated:  November  7. 1985. 

By  Order  of  the  Maritime  Subsidy  Board. 
Gaorgia  P.  Staraas, 
Secretary. 
[PR  Doc.  85-27171  Hied  11-14-85;  &-45  am] 
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Researcti  and  Special  Programa 
Administration 

Hazardous  llaterMa;  Notice  of 
Applicationa  for  Exemptions 

AQENCv:  Research  and  Special  Programs 
Administration.  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 


it:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
bom  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2— Rail  freight  3 — Cargo  vessel. 
4 — Cargo  only  aircraft,  5 — Passenger- 
carrying  aircraft. 

DATE:  Comment  period  closes  December 
13.1985. 

ADDRESS:  Comments  to:  Dockets 
Branch,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
applicatitm  number  and  be  submitted  in 
triplicate. 

FOR  HNITNEII  MPORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426.  Nassif  Building.  400  7th 
Street.  SW..  Washington,  DC 


NewExemttioms 


9633-N 
9634-N 

a63S-N 

esae-N 

9S37-N 
aS3S-N 

9S3S-N 

0540-N 

SS41-N 

9543-N 


Bxa  Ccuparaion. 

O^TX 
HvdiQg  IndMMw,  hnc, 
SoMh  OMr«ML  MA. 

SKF  MuwtM.  Inc. 
mmMVtm.9K 
TiawMy  SyMma  Inc 
Ont 


LM  Liquids  tin— nfl". 


Hw  Laiy  Coporaion  oi 

Fomo  AodbclB.  inc. 
Miran.OK 

Ettiyf  Corporsfion,  Baton 
lA. 


AM«ida«nilcA 
BuUbvOH 

Raynoidi  Manu«ac«jrtng 
Co.  McAMan.  TX 


4S  cm  PM  ITS.  Siaiwl  E  . 


«CFR  t7S2S5.  Part  173,  Sulipart  0.  f. 


4S  CFn  17atS4M(S)- 


e      CFB       173.1t9(a)<17).       173.245(8)00),       (31). 
173.346<a)(12}.  178.340-7.  178.342-5,  178.343-S. 


48  cm  172.101.  17X31S(a).. 


4*    CFB     173.119W.     (m).     173.246M.     17334e<a), 
178^42-6.178.343-6. 

48  CFR  173.1200(aHBNi).  173.1200(8) 


48  CFR  174.e3(b|. 


48  CFB  177J4S_ 


48    CFR     173.118(8)1     (">).     ^m*alA.     ^^33WM. 
178.342-«w  17a343.6. 


Nalura  ol  aManiptton  ttwaof 


To 


To  manufaduva,  naili 


hydrogsn  paroada. 
To  aulhonza 


To  manulactura, 
DOT  SpacWcaMon 
»en*-K/u  waMa 

To  aullionn 
DOT 

To 
DOT  Spaciteaion 


To 


In  DOT 


1) 


and  ia«  nwvOOT  ipacHteallon  bufc  polypropiilana  b^»,  ten  tWpmanl 

~ia  «r  oofToatM  matoriala.  (Modaa  l,  2,  3.) 
and  sal  na»OOT  ipacfclton  po*»a«>>laria  portaMa  iwik  Mm 
tor  ahlpnMni  ot  cariain  lanmatito  and  conoaxa  Iquida  wid 

— aad  as  an  aiSdtaar.  (Modsa  1,  2,  3.) 

tor  dhposal  ol  tow  hatf  aaaUng  lanka  contoMng  a  sold  oMUno 

.  haai  Mating  (aHa.  (Moda  1 J 

andaal  non^XlT  vadScadon  cargo  tanks  oomptying  ganaraly  laidi 
MC-307/312  swap!  tor  Ml  opan  rsar  haad.  tor  stiipiwanl  o(  hMd  and 
■■aiartak  dasaaa  aa  flananaWa,  eonosiwa  or  poiaon  a  Idoda  1J 

el  halum  lafcigstatoO  Iquid.  ctoaaad  as  ncmanwnsMa  gas.  In  non- 
portaMa  tonks  o(  10.911  galon  capacity.  (Modas  1.  3.) 
«  and  sal  norvOCT  ipacHcalcn  cafgo  lanka  complying  ganer^  wMh 
MC-307/312  soioapt  tor  boMom  oudat  valwa  varaHona.  tor  sNpmanI  d 
eorroslxa  or  poiaon  nasls  Iquidt  or  saml-aolds.  (Moda  1.) 

o«  pdiMlhons  toama.  oonawnsr  oon—oaiy.  daaaad  as  sn  ORM-O 

2Q  matal  cans  wNhcM  bafeif  ai^oaad  to  130  dagraaa  F.  MMr  ba8t 


To  aulhcriza  sti^Miara 


To  ai«iorl2a  shipment  o<  an»noch  compound,  pyroloric  iquids,  n.o.s.  ar  maViyl  bromide  ki 
DOT  Speaftcation  51  portable  tanks  m  sn  ISO  kama  ¥ia  «M  In  oont^nar^orv^at-cw 

tt  poisonous  gasss.  Ilsiniiabls  gases,  oxklbert.  Nammabie  Iquids 
packagaa  loaded  togsthar  on  ««  same  specis8y  HslMinii  budi 

*  and  aal  non^Xrr  spadfcaton  cargo  tanks  oonptylng  ganaraly  ««i 
MC-30r7/3l2  except  tor  boMa*  euaal  valve  ««rtettona,  tor  sNpmen*  o( 
oonoaiiia  or  poiaon  vMSto  Iquids  or  sami-sollds.  (Mods  1 ) 


1) 


To 

DOT  Specdkatai 
certom  aammabia. 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 


accordance  with  section  107  of  the 


Hazardous  Materials  Transportation 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 
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Issued  in  Washington,  DC,  on  Novembers. 
1985. 

JR.  Clothe, 

Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
(FR  Doc.  85-27153  FUed  11-14-85;  8:45  am] 
MLUNO  COK  «10-W-II 


Hazardous  Materiais;  Appiicationa  for 
Renewal  or  Modification  of  ' 

Exemptions  or  AppHcadons  To 
Become  a  Party  to  an  Exemption 

aqency:  Research  and  Special  Programs 
Administration.  DOT. 

action:  List  of  applicants  for  renewal  or 
modification  of  exemptions  or 
application  to  become  a  party  to  an 
exemption. 

SUMMARV:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described  • 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repealed  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  neSv  applications  for  exemptions  to 
facilitate  processing. 

DATE:  Comment  period  closes  November 
28,1985. 

ADDRESS:  Comments  to:  Dockets 
Branch.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFOR«IATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8426.  Nassif  Building.  400  7th 
Street.  SW.,  Washington.  DC. 


312e-X 

4453-X 

4661 -X 
5112-X 

5112-X 

S94S-X 

5967-X 

6S30-X 

6530-X 

6530-X 

6530-X 

6765-X 
676S-X 
6816-X 

6861 -X 

6971-X 
7052-X 

7052-X 
7052-X 
70S2-X 
7052-X 

70S2-X 

7073-X 
7205-X 

7280-X 

7400-X 
7538-X 

7542-X 

7549-X 

9231-X 

7638-X 

7803-X 

eo5»-x 

8230-X 

8264-X 

826&-X 

B273-X 

8314-X 

8320-X 

8354-X 
8465-X 

B525-X 

e6S0-X 
8725-X 

8756-X 

8767-X 

8988-X 

9139-X 
9145-X 

9149-X 
9158-X 

9162-X 

9ies-x 


'Valcor       Engin— riwg 

SpringlWd.  NJ. 
Ml  SW»  U  S«viM. 


CofporaHon, 
Inc,  Morgan- 


FboM  Mkwil  Compwiir.  BOon.  M_ 
U.&   OaiMrtrnanl  o(  Oatwaa,  FMt 

Ch(«*i,VA. 
Austin  Ponwtar  Company.  Omitimt. 

OH. 
Oapailment  of  Enwgy.  Waatimlon. 

OC. 
Rockal  Roawreh  Corp.,   Rwknond. 

WA. 
Union  Caibide  Corporafion,  Danbury, 

CT. 

Uqiid  Carbonic  Onporalion.  CMcMDb 

IL 
Mataw  Griaahaim  Induttriea.  Valay 

Foi»a.PA. 
UquU  Air  Corporation,  San  Francia- 

00,  CA. 

Bur««j  o»  Mnai,  Amartlo.  TX 

Teiian  K.K.,  Tokyo,  iapan 


General   Dynamica/Corwair  CWiaJog 

SanOiego,  CA. 
Tetedyne  McCormick  Selph,  lioWilii. 

CA. 
PotySdence  Corporation,  NIaa,  IL.-... 
M  Pvoputaion  Uborakxy,  PasMlena. 
CA. 

Allen-Bradtoy  Co..  Mlwai*a«k  Wl 

IrvSHu,  Inc.,  Laramia,  WY 

Honayoietl.  Inc.  York.  PA 

Magnavo«  Govemmar*  A  InduaWal 

Bactronic*  Corp.,  Fort  Wayna.  IN. 
Qaarnart  kidualriaa,  Inc..  Fort  Worei. 
TX 

Et»>yl  Corp.,  Baton  Rouga,  LA  ' 

US.   Dapartmant  ol  Dslenaa.  Falla 

ChurcKVA. 
U.S.   Dapartmant  at  Oetataa.  F«h 

Church,  VA. 
Sea-Land  Service,  Inc.,  Elizabeth,  NJ.. 
U.S.  Department  of  Defense.  Fans 

Church,  VA. 
U.S.  Cyfndars,  Incorporated.  Citron- 

ia.AL 
StayUar  Cheratoal  Company.  Mtaat- 

poftCT. 

OonaoHaled  Ral  Corporation,  PMa- 
MpNa.PA. 

iinneaota  Valley  EnglnaarSia.  kit. 
New  Prague,  1MN  •. 

PlasBcan.  Inc.  Lsonanalai,  IM . 

ER  Coqwratlon.  Um  Qaloa,  CA 
Saastar  Chernc^  DIv.  of 

matumaiits.  SMney,  S.C 
Hercules,    Incorporated.    Wlmingtarv 

OE. 
Haaoiaa, 

DE 
TRW  Vehicle  Safely  System*  Divi- 

sion,  Washington,  IM. 
Barber  Steamship  Linea.  Ine,  Near 

York.  NY. 
Men*    Sharp    and    Oohms,    Waet 
Point.  PA. 

VTQ,  Hamburg.  Germany 

C-t-L     Ine.,     Orawptan.     Onlarto. 

Canada.  PA. 
ABC  Contakiarlnaa.  N.V.,  Awtwrp. 
Belgium. 

Ethyl  Coip,  Baton  Rouga.  LA  • 

CNQ     Cylinder     Corporaborv     Lor^ 

Beadi,CA. 
Union  Carbide  Corporation,  Danbury. 

CT. 
Hydraulic      Research-Textroa      P»- 

coima,  CA. 
Pango  Indussrias,  Inc.  Fort  Wfortv 
TX 

W.a  Grace  S  Co.,  BaRkDore,  MO 

Exxoe  l>peline  Cornpany,  Houston, 
TX 

Ethyl  Corp..  Baton  Rouge.  LA  • 

National  BeryMa  Corporation,  Haskel. 

NJ.  ^ 

Sun  Pipe  Line  Con«ian|r,  jjai^Mm, 

TX 
t*«o  Neu  A  Softs,  kic.  Near  York. 
NY. 


3128 

44S3 

4661 
5112 

5112 

5948 

5967 

6530 

6S30 

6530 

6530 

6766 
C7«S 
6816 

686t 

6871 
705* 

7052 
7DS2 
7052 
7052 

7052 

7073 
7205 

7280 

7409 
7536 

7542 

7S49 

7616 

7638 

7803 
8059 
8230 

8264 

8265 

8273 

8St4 

8320 

6354 
•405 

6625 


872S 
8756 
8767 


9139 
9145 


9149 
9158 


9162 
9t6« 


Ap,**»n 

Apptcanl 

Renew- 
slot 

Hon 

9174-X 
9198-X 
8362-X 

McOonnal  Ooutfaa  Corporalon.  St 
Louis,  MO 

nor.  Bom.  10. 
Nowaco  Seraicai.  Inc,  Houaton.  TX  •.. 

9174 
9196 
8382 

'  To  auannza  nonOOT  specifcalun  portable  tanks  in  ISO 
IramM  oonl^inng  motor  hjal  antiknock  con^ioim)  to  be 
shipped  m  corMainar-on-flet-car-service. 

'To  renew  and  aulhoha  an  adMonri  modal  cylndar. 

■To  ncreese  oxygen  content  from  30  percent  to  39  to 
dalels  reviramenl  to  examme  the  grail  alnichv*  of  ayary  lot 
otcyAnders  and  to  authonze  other  independent  inapeclion 


*  To  authonze  norvOOT  spedtcation  pottfile  tM*s  la  m* 
ISO  fcame  oontsinirig  motor  fcnl  aniitnock  compound  to  be 
ahipped  in  containar-on-flat-car-sarMce. 

*  To  aulhoiia  notvOOT  sperilicaliun  portAla  tank*  tn  an 
ISO  frame  containing  motor  fuel  antiknock  convouod  to  be 
ahipped  in  cent»nai-on^lat-car  aervice. 

*To  renew  aaamptiuii  iaauad  on  ernetganey  baal*  to 
acwmmodate  shipment  of  nilnigeniatngerMed  iqwd  m  noe- 
pOT  madfcaion  portable  tar*  at  up  to  500  grikm  i^afi 
by  cargo  aircraft 


Appfcaion 
Na 

Applicant 

PMIaa 

to 

•on 

2709-P 
4453-P 

Psnnft.,  Scwlon.  PA. 
Thamex  Energy  Corporation.  Dalaa, 

2706 
4453 

5206-P 

S208 

7052-P 
7052-P 
7052-P 

7052-P 
7052-P 

Yaninay  Corporation,  Pawcatuck.  CT.. 
ttocrodyna.  Inc.  Sohanaolady.  NY 
Energy    Sales,    Incorporated.    Red- 
mond, WA. 
Opim  Systems,  awfngkm.  MA 

T052 
7052 
7062 

IDS2 
TOSt 

7607-P 

Gaann«nn  Corporation,  OryaW  LAe. 

7807 

7951-P 
8091 -P 
8451-P 

Inc.,  JacksorwHs,  FL 
Reslor  Connwracallana.  Inc.  Port- 

lar«d.OA 
Goarhart  mdusthes.  Inc.  Fort  Wonh. 

TX 

79S1 
•061 
8451 

84S1-P 
eS26-P 

8674-P 

Baaing  Aaroapaoe  Oc  Seaoia,  IMA  _ 
Rohm  and  Haaa  Company,  Phladal- 

l*to.PiA. 
Tharmw  Energy  Corpacaton.  Oalaak 

MSI 
8526 

8674 

891 5-P 

sse2-p 

Aina  The  80C  Qroi^  toe,  Murray 

ML  NX 
Owen  01  Tools  Inti,  Fort  MIorlK  TX  „ 

•91S 
9282 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C  1806;  49  CFR  1.53(eJ). 

Issued  in  Washington.  DC.  m  Novonber  S, 
1965. 

|.K.Grothe, 

Chief  Exemptions  Branch.  Office  of 

HazardoM  Materials  Transportatioa. 

[FR  Doa  85-^7154  Filed  11-14-8S:  8:45  am]   . 
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Hazardous  Materials;  CRy  of  Nsw  Yoilq 
Appsal  From  a  Denial  of  Patitloa  for 
Non-Proomption  Determination;  PubHc 
Notice  and  Invitation  To  Comment 

AQENCV:  Researdi  and  Special  Programs 
Administration  (RSPA),  DOT. 
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action:  Public  notice  and  invitation  to 
comment. 


SUMMAllv:  This  Notice  solicits  public 
comment  on  the  issues  raised  by  New 
York  City's  appeal  from  the  denial  of  its 
request  that  statutory  preemption  of  the 
City's  ban  on  the  transportation  of  spent 
nuclear  fuel  be  waived,  thereby  enabling 
the  Qty  to  resume  enforcement  of  its 
currently  preempted  ban. 

OATis:  Comments  received  on  or  before 
December  27, 1985.  will  be  considered 
before  issuance  of  a  decision  on  appeal. 
AOORESSCS:  The  petition,  ruling  and 
appeal  and  all  related  correspondence 
and  comments  may  be  reviewed  in  the 
RSPA  Dockets  Branch,  Room  8428, 400 
Seventh  Street,  S.W.,  Washington.  DC 
2059a  Comments  on  the  application  may 
be  submitted  to  the  Dockets  Branch  at 
the  above  address.  To  ensure  proper 
handling,  indicate  Docket  No.  NPD-1  on 
your  submission.  Three  copies  of  each 
submission  are  requested. 

A  copy  of  each  comment  must  also  be 
sent  to:  Mr.  Stephen  P.  Kramer,  Senior 
Litigator.  New  York  City  Department  of 
Law.  100  Church  Street,  New  Yoric.  NY 
10007. 

Certification  of  the  fact  that  a  copy 
has  been  sent  to  Mr.  Kramer  is  to  be 
indicated  on  any  comments  submitted  to 
the  Dockets  Branch.  [The  following 
format  is  suggested:  "I  hereby  certify 
that  a  copy  of  this  comment  has  been 
sent  to  Mr.  Stephen  Kramer  at  the 
address  noted  in  the  Federal  Register."] 
FOH  nmTMER  MFOKM ATKM  CONTACT. 
Elaine  Economides,  Office  of  Chief 
Counsel  Research  and  Special  Programs 
Administration,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  (Tel:  202/75&- 
4972). 

SUPPLEMENTARY  INFONMATION: 

1.  Background 

On  September  9. 1985,  the  Department 
of  Transportation  issued  Non- 
Preemption  Determination  No.  NPD-1 
(50  FR  37308,  September  12, 1985) 
denying  New  Yoric  City's  request  for  a 
waiver  of  the  statutory  preemption  of  its 
ban  on  the  transportation  of  spent 
nuclear  fuel.  The  City's  transportation 
ban  having  been  determined  to  be 
inconsistent  with,  and  thus  preempted 
by.  section  112(a)  of  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
(49  U.S.C  1811(a))  and  the  regulations 
issued  thereunder,  the  City  applied  to 
the  Department  for  a  waiver  of 
preemption  pursuant  to  section  112(b)  of 
the  HMTA.  That  application  having 
been  denied,  the  G^  has  filed  an 
administrative  appeal  pursuant  to  49 
CFR  107.225  seeking  reversal  of  NPD-1. 


2.  The  aty's  Appeal 

The  Department's  denial  of  the  city's 
application  was  based  on  the  following 
principal  findings: 

(1)  That  the  City  failed  to  demonstrate 
the  type  of  exceptional  circumstances 
for  which  Congress  created  the 
extraordinary  remedy  of  non- 
preemption;  and    . 

(2)  that  the  City's  request  to  alter  the 
status  of  certain  preferred  routes 
involves  the  type  of  determination 
which  the  Department  has  specifically 
acknowledged  as  being  within  the 
authority  of  the  states. 

The  City's  appeal  is  based  on  the 
foUowing  principal  arguments: 

(1)  That  no  basis  exists  for  the  finding 
that  a  showing  of  exceptional 
cirounstances  is  a  necessary 
precondition  for  a  grant  of  non- 
preemption; 

(2)  that  the  City  does  not  have 
recourse  to  the  mechanism  for  state 
designation  of  alternate  routes  because 
the  alternate  routes  in  question  all  go 
through  Connecticut,  which  has  opposed 
their  designation; 

(3)  that  the  Department  erred  in  failing 
to  consider  the  City's  technical  safety 
analysis:  and 

(4)  that  the  ruling  was  inconsistent 
with  prior  statements  made  by  the 
Department 

3.  Public  Comment 

Comments  should  be  restricted  to  the 
issues  raised  by  the  City  in  its  appeal. 

Persons  intending  to  comment  on  the 
appeal  should  examine  Non-Preemption 
Determination  NPD-1  (50  FR  20872; 
September  12. 1985);  the  HMTA  (49 
U.S.C.  1801-1812):  and  the  Hazardous 
Materials  Regulations  (49  CFR  Parts 
171-179). 

Issued  in  Washington,  DC,  on  November  7. 
1985. 

M.  Cynthia  Douglass. 

Administrator. 

(FR  Dot  85-27152  Filed  11-14-85;  8v45  am] 
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[Docket  No.  85-7W;  Notice  1] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Petition  for  Waiver 

The  Transcontinental  Gas  Pipeline 
Company  (Transco)  has  petitoned  for  a 
waiver  from  compliance  with  49  CFR 
192.553(d),  which  Umits  any  increase  of 
the  maximum  allowable  operating 
pressure  (MAOP)  of  existing  gas 
pipelines  to  that  pressure  allowed  for 
new  pipelines  of  like  material  in  the 
same  location.  The  waiver  would  apply 
to  four  transmission  line  segments,  two 
on  Main  Line  "A"  and  two  on  Main  Line 


"B".  located  in  parallel  in  Pike  County, 
Mississippi  on  line  sections  between 
Main  Line  Valve  (MLV)  65-20  and 
Compressor  Station  No.  70.  The  MAOP 
of  the  subject  segments  would  be 
increased  from  the  present  770  psig  to 
780  psig  (72  percent  of  specified 
minimum  yield  strength  (SMYS))  for 
Main  Line  "A"  and  to  800  psig  (68 
percent  of  SMYS)  for  Main  Line  "B". 
The  subject  segments  are  between  MP 
652.5  and  MP  655.75  and  between  MP 
653.63  and  652.00.  The  remaining 
portions  of  the  line  sections  were 
previously  quaUfied  to  operate  at  the 
higher  pressures  requested. 

Line  "A"  was  constructed  in  1950  and 
designed  in  accordance  with  the  ASA 
B31.1b  Code  (1947  ed.).  The  pipe  is  30 
inches  in  diameter  with  0.3125-inch  wall 
thickness  and  was  purchased  to  API 
Standard  5LX,  Grade  X52  specifications. 
In  the  line  section  involved,  Line  "A" 
was  installed  in  a  Class  1  location,  with 
a  design  factor  of  a72  and  a  design 
pressure  of  780  psig.  A  post-installation 
gas  pressure  test  of  845  psig  was  applied 
which  under  the  B31.1b  Code  qualified 
the  pipe  to  operate  at  the  design 
pressure. 

Line  "B"  was  constructed  in  1954  and 
designed  in  accordance  with  the  ASA 
B31.18  Code  (1952  ed.).  The  pipe  is  36 
inches  hi  diameter  with  0.406-inch  wall 
thickness  and  was  purchased  to  API 
Standard  5LX,  Grade  X52  specifications. 
In  the  line  section  involved,  Line  "B" 
was  installed  in  a  Class  1  location  with 
a  design  factor  of  0.72  and  design 
pressure  of  844  psig.  A  construction 
hydrostatic  test  of  880  psig  was  appUed 
which  under  the  831.18  Code  qualified 
the  pipe  to  operate  at  a  MAOP  of  800 
psig. 

Prior  to  the  promulgation  of  49  CFR 
Part  192  in  1970.  the  line  sections 
involved  had  a  MAOP  of  780  psig  for 
Line  "A"  and  800  psig  for  Line  "B".  After 
the  issuance  of  49  CFR  Part  192.  the 
MAOP  of  both  sections  was  determined 
to  be  770  psig  in  accordance  with 
S  192.6ig(c),  based  on  the  highest  actual 
pressure  to  which  the  sections  had  been 
subjected  during  the  five  (5)  years 
preceding  July  1. 1970.  The  Initial  class 
location  determination  required  by 
9  192.607  indicated  that  each  Main  Line 
section  contained  two  Class  2  locations, 
which  are  the  subject  segments. 
Subsequent  to  this  determination,  the 
Line  "A"  section  was  hydrostatically 
tested  to  a  minimum  of  1038  psig  (92 
percent  of  SMYS)  which  was  held  for  a 
period  of  at  least  eight  (8)  hours:  there 
were  four  (4)  test  leaks  during  the  test. 
The  Line  "B"  section  was 
hydrostatically  tested  to  a  minimum  of 
1138  psig  (97  percent  of  its  SMYS)  which 
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was  held  for  a  period  al«t  ieast  eight  (8) 
hourt:  there  nvera  no  test  leak*  during 

this  test. 

These  tests  enabled  the  Class  1 
portion  of  the  Line  "A"  section  to  be 
uprated  to  its  design  pressure  of  780  psig 
and  the  Class  1  portion  of  the  Line  "B" 
section  to  be  uprated  to  its  design 
pressure  of  844  psig.  But  S  192.553(d) 
prevented  the  MAOP  of  the  subject 
segments,  which  were  Class  Z,  from 
being  uprated  above  770  psig,  the 
highest  level  permitted  by  §  192.811. 
Subsequent  to  the  hydrostatic  pressure 
tests,  another  location  on  the  line 
sections  involved  has  changed  from 
Class  1  to  Class  2.  The  provisions  of 
S  192.811.  governing  confirmation  or 
revision  of  MAOP  when  class  location 
changes  occur,  permit  the  segments  in 
this  latest  Class  2  location,  which  had 
been  previously  tested  to  more  than  90 
percent  of  SMYS,  to  retain  their 
preexisting  MAOP  of  780  psig  on  Line 
"A"  and  844  psig  on  Line  "B". 

Transco  estimates  that  an  increase  in 
MAOP  of  the  subject  segments  to  780 
psig  on  Line  "A"  and  800  psig  on  Line 
"B"  will  increase  the  capacity  of  the  line 
sections  by  22  MMCFD.  This  can  be 
accomplished  either  by  uprating  the 
subject  segments  under  the  requested 
Waiver,  or  by  replacing  a  total  of  3.375 
miles  of  30"  O.D.  Line  "A"  pipe  and 
3.375  miles  of  36"  O.D.  L  ine  "B"  pipe. 
The  estimated  cost  of  pipe  replacement 
for  the  subject  segments  of  Lines  "A" 
and  "B"  is  $5,770,000.  Transco  states 
that  an  expenditure  of  this  magnitude 
would  not  promote  pipeline  safety  and 
would  merely  burden  its  ratepayers  and 
cause  detriment  to  its  shareholders. 

RSPA  agrees  with  Transco  and 
believes  that  a  waiver  of  {  192.553(d)  to 
permit  the  proposed  uprating  should  be 
granted  because  the  subject  segments 
are  not  materially  different  wiA  respect 
to  design,  construction,  and  leak  and 
maintenance  history  from  similar  Class 
2  segments  in  the  same  line  section  that 
may  be  uprated  to  an  MAOP  of  780  psig 
and  800  psig,  respectively.  The 
distinguishing  factory  is  merely  the 
timing  of  the  qualifying  pressure  tests. 
Had  they  been  performed  before  the 
subject  segments  changed  from  Class  1 
to  Class  2,  the  segments  could  have 
been  uprated  and  then  qualified  under 
S  192.611(a)  for  the  higher  MAOP's 
requested  without  restriction  by 
S  ig2.553(d). 

Interested  persons  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  triplicate  such  data,  views, 
or  arguments  as  they  may  desire. 
Communications  should  identify  the 
Docket  and  Notice  numbers  and  be 
submitted  to:  Dockets  Branch,  Room 
8426,  R.esearch  and  Special  Programs 


Administration.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Waahingtoii.  D.C  20590. 

All  comments  received  before 
December  16, 1965  will  be  considered 
before  final  action  it  taken.  Late  filed 
comments  will  be  considered  so  far  as 
practicable.  All  comments  will  be 
available  for  inspection  at  the  Dockets 
Branch,  between  the  hours  of  8:30  a.m. 
and  SKX)  p.m.  before  and  after  the 
closing  date  for  comments.  No  public 
hearing  is  contemplated,  but  one  may  be 
held  at  a  time  and  place  set  in  a  notice 
in  the  Federal  Registar  if  requested  by 
an  interested  person  desiring  to 
comment  at  a  public  hearing  and  raising 
a  genuine  issue. 

(49  U.S.C.  1672: 49  CFR  Part  1.53(a),  Appendix 
A  of  Part  1  and  Appendix  A  of  Part  106) 

Issued  in  Washington.  DC  oa  November 
12, 1985. 

Robert  L  PauUin. 

Director.  Office  of  PipeiineSafaty. 

(FR  Doa  85-27278  Filed  11-14-8S;  8:45  ajn| 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servtoe 

Establishment  of  Sub-Offlcs;  District 
Counssl,  Las  Vegas,  NV 

AOENCY:  Chief  Counsel,  Internal 
Revenue  Service,  Treasury. 
ACTION:  Establishment  of  sub-oRice. 

SUMMARY:  As  a  result  of  the  increasing 
legal  casework  in  the  State  of  Nevada, 
the  Chief  Counsel  of  the  Internal 
Revenue  Service  will  open  a  new  office 
in  Las  Vegas  to  be  known  as  the  Las 
Vegas  District  Counsel  Sub-Office, 
effective  November  25, 1985. 

Fred  T.  Goldberg.  Jr., 

Chief  Counsel.  _, 

[FR  Doc.  85-27137  Filed  11-14-85;  8:45  am] 

BILUNO  CODE  4a3&4>1-« 


VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on 
December  19, 1985,  at  2:00  p.m.,  the  Bt. 
Louis  Veterans  Administration  Regional 
Office  Station  Committee  on 
Educational  Allowances  shall  at  Room 
4034, 1520  Maricet  Street  St.  Louis, 
Missouri  63103,  conduct  a  hearing  to 
determine  whether  the  approval  of 
Stoehner  Service  Systems,  Inc.,  and 


Stoehner  Security  Serrioe,  Inc.,  both 
located  at  1332  Baw  Boulevard,  St 
Louis.  Missouri  6S1S2,  under  the 
Emeifency  Veterans'  fob  Training  Act 
(Pub.  L  98-77J  shall  be  reinstated.  All 
interested  persons  shall  be  permitted  to 
attend,  appear  befme,  or  file  statements 
with  the  Committee  at  ttiat  time  and 
place. 

Dated-  November  8. 1965. 
DJL  Ramsey. 

Director,  V A  Regional  Office. 
[FR  Doc  85-^157  Filed  11-14-8Sc  8:45  am) 

BILUNaCODE  •320-0V«i 


Psflonwmcs  Rsvisw  Board  Msmbsrs 

AOENCV:  Veterans  AdministratimL 
action:  Notice. 

SUMMAMv:  Under  the  provistons  of  S 
U.S.C.  4314(cX4]  agendes  are  lequ^ 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Veterans 
Administration's  Performance  Review 
Boards  which  was  published  in  (he 
Federal  Register  49  FR  44351.  dated 
Noveml>er  6, 1964. 
EFFECnvc  OATt  November  1, 1985. 
TOR  FURTHER  INFORMATION  CONTACT 
K.  Joyce  Edwards,  Office  of  Personnel 
and  Labor  Relations  (05A3).  Veterans 
Administration.  810  Vermont  Avenue, 
NW..  Washington,  DC  20420,  (202-389- 
3423). 

The  Members  of  the  VA's  Peiformance 
Review  Boards  Are 

VA  Performance  Review  Board 

Chairperson 

Everett  Alvarez,  Jr.,  Deputy 
Administrator 

Members 

John  W.  Ditzler,  MD..  Chief  Medical 

Director 
John  Vogel,  Chief  Benefits  Director 
Arthur  S.  Hamerschlag,  Acting  Chief 

Memorial  Affairs  Director 
Susan  Livingstone,  Associate  Deputy 

Administrator  for  Logistics 
Donald  W.  Jones,  Associate  Deputy 

Administrator  for  PubUc  and 

Consumer  Affairs 
David  A.  Cole,  Associate  Deputy 

Administrator  for  Congressional  and 

Intergovernmental  Affairs 
Donald  L  Ivers,  General  Counsel 
Kenneth  E.  Eaton.  Chairman,  Board  of 

Veterans  Appeals 
Jack  J.  Sharkey,  Director,  Office  of  Data 

Management  and 

Telecommunications 
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Conrad  R.  Hofiman.  Director.  Office  of 

Budget  and  Finance  (Controller) 
Raymond  S.  Blunt.  Director,  Office  of 

Program  Planning  and  Evaluation 
Albert  A.  Peter.  Jr.,  Director,  Office  of 

Construction 
Michael  Rudd,  Director,  Office  of 

Personnel  and  Labor  Relations 
Qyde  C  Cook.  Director,  Office  of 

Procurement  and  Supply 
Robert  W.  Schultz,  Director,  Office  of 

Information  Management  and 

Statistics 
Renald  P.  Morani,  Deputy  Inspector 

General 

Alternates 

lohn  A.  Croavail.  M.D..  Deputy  Chief 

Medical  Director 
John  W.  Hagan.  Jr.,  Deputy  Chief 

Benefits  Director 

Department  of  Medicine  and  Slurry 
Performance  Review  Board 

Chairperson 

John  A.  Gronvall.  M.D.,  Deputy  Chief 
Medical  Director 

Members 

Robert  E.  Lindsey.  Jr..  Director  for 

Operations 
D.  Earl  Brown.  Jr.,  M.D..  Associate 

Deputy  Chief  Medical  Director  for 

Programs,  Planning  and  Policy 

Development 
Donald  E  Thompson,  Director. 

Southeast  Region 


Albert  Zamberlan,  Director,  Great  Lakes 

Region 
Sidney  M.  Ford,  Director,  Midwestern 

Region 
Richard  P.  Miller,  Director, 

Southwestern  Region 
Daniel  E.  Cooney,  Director,  Western 

Region 
Alvis  E  Carr,  Jr.,  Director,  Mid>Atlantic 

Region 
Charles  V.  Yarbrough.  Director, 

Management  Support  Office 
Francis  E.  Conrad,  MJ).,  Director,  Office 

of  Quality  Assurance 
Joseph  P.  Travers,  Director,  Resource 

Management  Office 

Department  of  Veterans  Benefits 
Performance  Review  Board 

Chairperson 

John  W.  Hagan.  Jr..  Deputy  Chief 
Benefits  Director 

Members 

David  A.  Brigham.  Executive  Assistant 

to  Chief  Benefits  Director 
David  M.  Walls,  Field  Director.  Eastern 

Region 
Raymond  B.  Peterson.  Field  Director. 

Central  Region 
Essie  D.  Morgan,  Field  Director. 

Western  Region 
Edward  D.  Green.  Director,  Veterans 

Assistance  Service 
Robert  M.  OTooIe,  Director,  Loan 

Guaranty  Service 
Dennis  E  Wyant.  Director,  Vocational 

Rehabilitation  and  Counseling  Service 


Gerald  P.  Moore,  Director, 

Compensation  and  Pension  Service 
Charles  L  DoUarhide,  Director, 

Education  Service 
Frederick  A.  Schatz,  Director, 

Administrative  Service 
Paul  D.  Ising,  Director,  Management  and 

Manpower  Staff 

Office  of  the  Inspector  General 
Performance  Review  Board 

Chairperson 

James  Curry.  Assistant  Inspector 
General  for  Audit  Policy  and 
Oversight,  Department  of  Defense 

Members 

Joseph  Genovese,  Assistant  Inspector 
General  for  Auditing,  Department  of 
Transportation 

Conrad  R.  Hoffman,  Director,  Office  of 
Budget  and  Finance  (Controller] 

Alternates 

Charles  Gillum,  Acting  Inspector 

General,  General  Services 

Administration 
Clyde  C.  Cook.  Director,  Office  of 

Procurement  and  Supply  ^ 

Dated:  November  6. 1985. 

By  direction  of  the  Administrator. 
Evervtt  Alvarvx,  Jr., 
Deputy  Administrator. 
[FR  Doc.  85-27213  Filed  11-14-85;  8:45  am] 
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1  |l 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSJON 

DATE  AND  TIME:  Tuesday.  November  26, 
1985.  9:30  a.m.  (Eastern  Time). 

PLACE:  Clarence  M.  Mitchell.  Jr.. 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
•Building,  2401  "E"  Street.  NW., 
Washington.  DC  20507. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Vote(s). 

2.  A  Report  on  Commission  Operations 
(Optional). 

3.  Options  Regarding  the  Commission's 
Position  on  the  Issue  of  Conviction  Records. 

Dosed 

Litigation  Authorization:  General  Counsel 
Recommendations 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  November  13. 1985. 
Cynthia  C  Matthews, 

Executive  Officer,  Executive  Secretariat. 
This  Notice  Issued  November  13. 1985. 

|FR  Doc.  85-27396  Filed  11-13-85:  3:20  pmj 
BtUJNO  CODE  t7StHtt~m 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Monday.  November  26, 
1985,  2.-00  p.m.  (Eastern  Time). 
place:  Clarence  M.  Mitchell,  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"  Street  NW., 
Washington.  DC  20507. 

STATUS:  Closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Closed 

Litigation  Authorization;  General  Counsel 
Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  ail  times 
for  information  on  these  meetings). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  November  13. 1985. 
Cynthia  C  Matthewrs, 

Executive  Officer,  Executive  Secretariat 
This  Notice  Issued  November  13. 1985. 

[FR  Doc.  85-27397  Filed  11-1^-85;  3:20  pm] 

BIUJNQ  CODE  STSO-OS-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  5:15  p.m.  on  Friday.  November  8, 1985. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed-session,  by  telephone  conference 
call,  to: 

(A)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Auburn 
Savings  Bank,  Auburn.  Iowa,  which  was 
closed  by  the  Superintendent  of  Banking  for 
the  State  of  Iowa  on  Friday,  November  8, 
1985:°(2)  accept  the  bid  for  the  transaction 
submitted  by  Carroll  County  State  Bank. 
Carroll.  Iowa,  a  State  member  bank;  and  (3) 
provide  such  Rnancial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1623(c)(2)).  as  was 


necessary  to  facilitate  the  purchase  and 
assumption  transaction:  and 

(B)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Northshore 
Bank.  Houston.  Texas,  which  was  closed  by 
the  Banking  Commissioner  for  the  State  of 
Texas  on  Friday,  November  8. 1985:  (2) 
accept  the  bid  for  the  transaction  submitted 
by  Bank  of  Woodforest  Houstoa  Texas,  a 
newly-chartered  State  nonmember  bank:  (3) 
approve  the  applications  of  Bank  of 
Woodforest,  Houston.  Texas,  for  Federal 
deposit  insurance,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  Northshore  Bank. 
Houston.  Texas,  and  for  consent  to  establish 
the  sole  branch  of  Northshore  Bank  as  a 
branch  of  Bank  of  Woodforest:  and  (4) 
provide  such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1823(c)(2)),  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  H.  Joe  Selby 
(Acting  Comproller  of  die  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earUer  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6),  (c)(8).  (cJ(9)(A)(ii), 
and  (c)(8),  (c)(9)(A)(ii),  and  (d)(9)(B)). 

Dated:  November  12, 1985. 
Federal  Deposit  Insuranuce  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-27401  Hied  11-13-85:  3:29  pm] 

BtUJNO  COOe  S7t4-01-H 


FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  DATE  10:30  a.m.,  Friday, 
November  15, 1985. 

place:  In  the  Board  Room.  6th  Floor, 
1700  G  SL.  f'JW.,  Washington.  DC 

STATUS:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Gravlee  (202-377- 
6679). 

MATTERS  TO  BE  CONSIDEREO: 

Corporate  Governance  Q 
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D.C  Branching 
Nadine  Y.  Penn, 
Acting  Secretary. 
Na  28,  November  12. 19e& 

(FR  Doc  85-27279  Filed  11-12-eS;  4:29  pm] 
MLUNQ  COM  crao-ii-M 


FEOCRAL  HOME  LOAN  BANK  BOARD 

"FEOQIAI.  RCOWTEir  CITATION  OF 
PREVIOUS  ANNOUNCEMBm  Vol.  No.  50, 
Page  No.  —  None  at  this  time.  Date 
Published — Friday.  November  15, 1985. 

place:  In  the  Board  Room.  6th  Floor, 
1700  G  St.  NW..  Washington.  DC 

STATUS:  Open  Meeting. 

CONTACT  PERSON  FOR  MORE 
INTORMATION;  Ms.  Gravlee  (202-377- 
6679). 

CHANGES  IN  TNE  MEETHIQ:  The  following 
item  has  been  withdrawn  from  the  Bank 
Board  meeting  scheduled  Friday, 
November  15, 1985,  at  10:30  a.m.: 

Corporate  Governance  D. 

|eff  ScoByara. 

Secretary. 

No.  29,  November  13. 1985. 

IFR  Doc  8S-27400  Filed  11-13-85;  3:22  pm] 


FEDERAL  HOME  LOAN  MORTQAQE 
CORPORATION 

Previously  Held  Special  Meeting 

TIME  AND  date:  4:30  p  jn..  Sunday. 
Novemi)er  3. 1985. 

place:  Dallas.  Texas. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERBK 

1.  Declaration  of  a  third  quarter  dividend 
on  the  Federal  Home  Loan  Mortgage 
Corporation's  preferred  and  common  stodis. 

2.  Relocation  of  the  Federal  Home  Loan 
Mortgage  Corporation's  headquarters. 

The  Board  unanimously  voted  that 
Federal  Home  Loan  Mortgage 
Corporation  business  required  that  the 
meeting  be  held  with  less  than  seven 
days  advance  notice. 

The  Board  voted  to  close  the  meeting 
pursuant  to  5  U.S.C.  552b(c)  (9)(B).  The 
General  Counsel  certified  that  the 
meeting  could  be  closed  under  this 
exemption. 

FOR  MORE  INTORMA-nON  CONTACT! 

Alan  Hausman,  Associate  General 
Counsel  and  Assistant  Secretary,  1776  G 


Street.  NW.,  8th  Floor.  Washington,  DC 
20013,  202-789-5097. 

Dated:  November  8, 1985. 
Maud  Mater, 

Senior  Vice  Presideqf,  General  Counsel  and 
Secretary. 

[FR  Doc  85-27327  Filed  11-13-85;  10:33  am] 
iKima  cooc  (Tio-oi-M 


FEDERAL  MARITIME  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OP 
PREVIOUS  ANNOUNCEMENT  November  8, 
1985,  50  FR  46534. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  TNE  MEETING:  10:00  a jn..  November 
13. 1985. 

CHANGE  IN  THE  MEETING:  Addition  of  the 
following  item  to  the  closed  session: 

4.  Agreements  Nos.  202-000150-080,  202- 
003103-081.  and  202-008190-016:  ModificaHon 
of  three  conference  agreements  in  the  trade 
^m  Japan  to  the  US.  to  restate  the 
agreements  to  conform  with  the 
Commission's  rules,  provide  for  the 
conferences'  complete  control  over  service 
contracts,  and  clarify  the  conferences' 
authority  to  meet  with  shippers'  associations. 
Bnice  A.  Dombrmvaki. 
Acting  Secretary. 
[FR  Doc.  85-27398  Filed  11-13-85;  3:31  pm] 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  lOiM  a.m.,  November  20. 

1985. 

PLACE:  Hearing  Room  One.  1100  L  Street 
NW.,  Washington,  DC  20573. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Portions 
dosed  to  the  public: 

1.  Agreeent  No.  224-010843:  Continental 
Stevedoring  &  Terminals,  Inc'Joint  Venture 
Agreement 

2.  Petition  of  the  Trans-Pacific  Freight 
Conference  of  Japan  to  set  aside  a 
Commission  Order  tn  Part  Re  Service  to  the 
Port  of  Portland— Consideration  of  the 
Petition  and  the  Replies  submitted  in 
response  to  the  Notice  of  Filing  of  Petition. 

3.  Consideration  of  a  Surveillance  and 
Enforcement  Matter. 

CONTACT  PERSON  FOR  MORE 

information:  Bruce  A.  Dombrowski, 

Acting  Secretary,  (202)  523-5725. 

Bruce  A.  Dombrowski, 

Acting  Secretary. 

[FR  Doc  85-27407  Filed  11-13-85;  3:49:  pm] 

BtLUNQ  COOE  STSe-OVM 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:.10:00  a.m.,  Wednesday, 
November  20. 1985. 


place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 
originally  announced  for  a  closed  meeting  on 
November  7. 1985). 

2.  Implementation  of  the  Board's  Program 
Improvement  Project. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  ttiis  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  November  12. 1985. 
Jamas  McAfaa. 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-27284  Filed  11-12-85;  4:50  pm] 
BNXWa  CODE  szis-aMi 
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MARINE  MAMMAL  COMMISSION 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  hold  an  open  meeting  on  Saturday, 
November  23, 1985,  from  6:00  p.m.  to  a-30 
p.m. 

place:  Hotel  Georgia,  York  Room,  801 
West  Georgia  Street.  Vancouver,  British 
Columbia.  Canada  V6C 1P7. 

STATUS:  The  meeting  will  be  open  to 
public  observation. 

MATTERS  FOR  DISCUSSION:  Changes  in 
the  membership  of  the  Committee  of 
Scientific  Advisors  on  Marine 
Mammals,  Commission  operations  and 
procedures,  and  operation  (including  the 
establishment  of  new  working  groups)  of 
the  Committee  of  Scientific  Advisors. 
FOR  MORE  INFORMATION:  John  R.  Twiss. 
Jr..  Executive  Director,  Marine  Mammal 
Commission,  1625  I  Street.  NW., 
Washington,  DC  20006,  202/853-6237. 

Dated:  November  13. 1985. 
John  R.  Twiss,  Jr., 
Executive  Director. 
[FR  Doc.  85-27328  Filed  11-13-85;  11:19  am] 
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NA-nONAL  COUNCIL  ON  THE  HANDICAPPED 
TIME  AND  date: 

9:00  ajn.-<5:00  p.m.,  November  18, 1985. 
9:00  ajn.-  SKX)  p.m..  November  19, 1985. 
9iX)  a.m.-  5:00  p.m.,  November  20, 1985. 

PLACE:  Yellowstone/Everglades  Meeting 
Room,  Hyatt  Regency  Washington  at 
Capitol  Hill,  400  New  Jersey  Avenue. 


NW,  Washington.  DC  20001.  (202)  737- 

1234. 

STATUS:  Open  Meeting. 

MATTERS  TO  BE  DISCUSSED: 

General  Business. 

Forum  on  Rehabilitation  Utilization. 
Review  of  February  1986  Report  to  the 
President  and  Congress. 
Discussion  of  Mid-Range  Planning. 

PLEASE  NOTE:  Any  person  requiring  an 


interpreter  or  other  special  services, 

please  contact  NCH  staff  no  later  than 

November  18. 1985. 

CONTACT  PON  MORE  MPORMATION:  Lex 

Frieden.  Executive  Director.  NCH.  (202) 

453-3846. 

Lex  Frieden. 

Executive  Director,  National  Council  on  the 

Handicapped. 

[FR  Doc.  85-27403  Filed  11-13-85:  3:44  pm] 
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DEPARTMENT  OF  LABOR 

EinployiiMnt  StMMteixto 
Administration,  Wage  and  Hour 
uivision 

MHNiiiuin  itages  ror  reoerai  ana 
FederaMy  Assisted  Constmctiof^ 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study-of 
local  wage  conditions  and  frt>m  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  PR  306  (1970)  follo%ving  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83.  48  FR  35736  (1983).  and  6- 
84. 49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimimi  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  indtistry  wage 


determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  aiid  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat 
1494,  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 


specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
govenmiental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration.  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washington.  D.C  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determinatioo  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 

California:  CA85-5036 „  Sept.  20, 1965. 

Louisiana: 

LA85-4020 Aug.  9.  1985. 

LA85-4029 Aug.  30. 1985. 

New  York:  NY8S-302e „  May  ID.  1985. 

Supersedeas  Decision  to  General  Wage 
Determination  Dedsioos 

The  numbers  of  the  decision  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  v^rith 
each  State.  Supersedeas  decision 
numbers  are  in  parentheses  following 
the  numbers  of  the  decisions  being 
superseded. 

Iowa;     IA84-4043     (LASS-    June  15. 1964. 

4047). 
Missouri:  MO64-4097    Oct.  S.  1964. 

(MO85-4048). 
Texas:   TX85-4019   (TX85-    June  14. 1965. 

4050). 

Signed  at  WashingtoiC  D.C.  this  6th  day  of 
November  1985. 
lames  L.  Valin, 

Assistant  Administrator. 
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Between  401  and  451  ft 

4.55+h 
4.55+h 

§• 

HARRU.  TILE  »  TIRRMtO 

Croup  i: 

4.55+h 

<< 

WORRCRS 

17.00 

3.49 

Group  It  I 

4.55+h 

* 

' 

MARRU.   TILE  4  TERRRtZO 

Group  IV 

14.20 

4.55+h 

^ 

FINISHCRR 

13.05 

4.38 

Group  V                                 i   11.60 

4.55+h 

PAIHTCRS 

Brush!   R«ll«r>  Taper 

14.77 

4.01 

PO^R  EOflPMENT  OPERATORil 

orywall  wiper 

14.97 

4.01 

(Heavy  i  Highway  Constru*^ 

. 

wallcavaringi  stilts 

15.02 

4.01 

tion  •  includes  excavat- 

Swihg scaffold,   window 

ing  for  site  preparation)^ 

brackets  or  other 

hanged 

M 

sesteeU.   cherry  j 

uckers 

Croue  : 

16.27 

4.36+i 

VI 

naehanical  lifts  i 

Bccha^ 

Croup  :i 

15.70 

4.30+i 

« 

nical  aerial   laddi 

irs  en 

Croup  III 

14.11 

4.30+i 

M 

or  m  building  or 

stfuc- 

Crou?  IV 

12.71 

4.30+i 

S 

(3) 

turss  2  at  nora  ti 

.ories 

ROOFERS 

16.69 

2.40 

v^ 

1 
1 

in  heighti   struct\ 

iral 

SHEET   fSTAt  WORKERS 

16.93 

5.06 

^^ 

1     steal  or  iron  up  i 

U>  40 

SOFT  FIOOR  liAYERS 

15.01 

3.09 

z 

o 

• 

.     feet 

1 

15.27 

- 

4.01 

SPRINKLER  FITTERS 
(}) 

17.75 

« 

3.40 

CD 

m 

CO 

-H 

o 
o 
-o 

-< 


> 

CD 


SUPBPSECEAS  OeCTSIOH 

STATEi   lOm  COUNTIES:  ZOKE  t-Bl«ck  Hawk;  ZONE  2-CXintOn 

ZONE  3-D«s  Molne»r  Z0NE4 -Dubuque; 
<  ZONE  5-John»on;  ZONE  6- Linn  4  ZONE  7-Pollt 

DECISION  NO.t   IA8S-4047  OKTFI   Date  of  Publication 

Supersedes  Declson  No.  IAt4-4043,  dated  June  15,  1984  In  49  PR  24856. 
DESCRIPTION  OP  «K>RK:   Bulldinq  Projects  (does  not  include  single  fanily  homes  4 
apartments  up  to  4  includlnq  4  stories).  DOES  NOT  APPLY  TO  HATER  4  SEWER 
TREATNEilT  PLANTS 


ASBESTOS  HORKERf!! 
ZONES  1,2,3,4,5  t  S 
ZONE  7 
aOILERNAXERS 

BRICKLAYEKS  4  STOHEMASONS : 
ZONE  1  « 

ZONE  2: 

Jobs  less  than  $250,000 
Jobs  over  $250,000 
ZONE  3 
ZONE  4 
ZONES  5  4  6 
ZONE  7 
CARPENTERS: 
Ttie  frane  construction  oi 
repair  of  nursing  4  re- 
tirement homes  4  apart- 
ments over  4  stories: 
The  Cities  of  Burlinq- 
'  ton.  Cedar  Rapids, 
Oes  Hoines,  Dubuque  4 
tbelr  abutting  munici- 
palities 
Remainder  of  Counties 
All  other  construction: 
ZONE  1: 
Carpenters,  soft  floor 

layers 
Nill%>rights 
ZONE  2: 
Carpenters 
Piledrivennen 
Hllltnrights 
ZONE  3: 
Carpenters 
Millwrights  4  pile- 

drlvemen 
ZONE  4; 
Carpenters 
Piledriversen 
Hlllwrights 
ZONE  5: 
Carpenters  4  soft  flooi 

layers 
Plledrivermen 
Millwrights 


$16.86 
16.17 
17.345 

12.58 

12.72 
14.13 
17.00 
14.00 
15.29 
14.44 


10.00 
10.60 

12.80 
13.00 
16.48 

14.00 

14.70 

11.62 
12.02 
12.12 


12.24 
12.74 
1S.4S 


2.40 

3.255 

3.50 

2.87 


37 
37 


.57 

.57 

2.82 


1.43 
1.43 


2.78 
2.78 

2.81 
2.81 
3.25 

1.06 

1.08 

1.05 
1.05 
1.05 


1.90 
1.90 
3.25 


CARPENTERS  (CONT'D): 
All  other  construction 
(Cont'd): 
ZONE  6: 
Carpenters  4  soft 

floor  layers 
Piledrivemen 
Millwrights 
ZONE  7: 
Carpenters 
Millwrights  4  plle- 
drivermen 
Floor  coverfers 
COtENT  MASONS: 
ZONE  1 
ZONE  2 
ZONE  3 
ZONE  4 
ZONES  5  4  6 
ZONE  7 
ELECTRICIANS : 
ZONE  1 

ZONE  2  -  Electricians 

Cable  splicers 

ZONE  3 

ZONE  4 

ZONES  5  4  6 

ZONE  7 

ELEVATOR  CONSTRUCTORS: 
ZONES  1,4,5  4  6: 

Mechanics 

Helpers 

Helpers  (Prob.)  ' 
ZONE  7t 

Mechanics 

Helpers 

Helpers    (Prob.) 
GIAZIERS: 
ZONES   14    7 

ZONES  2,3,4,5  4  6 

(4) 


■mIc 
MMM 

SMMflli 

512.96 

1.90 

13.46 

1.90 

15.48 

3.25 

13.15 

2.59 

13-50 

7.59 

12.90 

2.59 

9;50 

2.50 

12.72 

1.37 

15.30 

12.68 

12.94 

1.00 

ia.50 

.94 

10.60 

1.25* 

3.75» 

16.59 

1.66  + 

8% 

17.59 

1.66* 

8% 

16.72 

1.80+ 

3.75% 

14.95 

1.80* 

3.75% 

15.50 

2.35* 

3;  75% 

16.18 

k.70- 

3.75% 

13.375 

3.5p♦^ 

70%JR 

3.58*s 

$0%JR 

i4,97 

3.29*J 

70%JR 

3.29*J 

50tJR 

13.80 

2.57*b''* 

6.96% 

14.50 

2.27 

DGCISION  NC.:  IA8S-4047 


IRONWORKERS: 
ZONE  1 
ZONE  2 


ZONE  3: 
Maintenance  projects  of 
$200,000  4  under  4  pre- 
enqinccred  metal  bldgs. 
All  other  work 
tOt4BS  4,  5  4  6 
ZONE  7 


$12.26 
16.20 


12.50 
15.00 
13.53 
13.52 


[ABOREXS: 
ZONE  I  -  Group  ^ 
Group 
Croup 
ZONE  2: 

All  jobs  totaling  over 
$500,000: 
Group  1 
Group  2 
Group  3 

All  jobs  totaling 
$500,000  or  less 
Group  1 
Group  2 
Group  3 
ZONE  3: 

Construction  laborer  (all 
projects  with  a  total 
volume  of  $200,000  4 
under  )  or  projects  with 
a  total  volune  of 
$325,000  4  under  for 
remodeling  4  additions 
which  change  the  appear 
ancc  or  purpose  of  any 
type  of  present  existing 
structures  4  renovation 
for  any  work  or  replace 
ment  of  any  existing 
machinery  or  structure 
or  related  manufactur- 
ing items,  within  any 
type  of  manufacturing 
complex 

Construction  laborer  (All 
other  work) 

Powderman 

Mason  Tender 

creosote  4  tarring 


7.60 
7.75 
7.95 


11.63 
11.88 
11.93 


10.28 
10.53 
10.58 


10.00 

11.00 
11.00 
11.16 
11.50 


2.00 
3,335 


2.40 
2.40 
2.00 
3.01 


1.35 
1.35 
1.35 


1.45 
1.45 
1.45 


1.45 
1.45 
1.45 


1.70 

1.70 
1.70 
1.70 
1.70 


Page 


LABORERS  (CONT'D): 
ZONE  4 
ZONE  5 
ZONR  6 

ZONE  7  -  Group  1 
Group  2 
Group  3 
Group  4 
Group  5 
Group  6 
LATHERS : 
The  frame  construction 
or  repair  of  nursing 
4  retirement  homes  4 
apartments  over  4 
stories: 
The  cities  of  Burling' 
ton.  Cedar  Rapids, 
Des  Moines,  Dubuque  4 
their  eibutting  muni- 
cipalities 

Remainder  of  Counties 
All  other  work: 
ZONE  1 
ZONE  2 
ZONE  3 
ZONE  4 
ZONES  5  4  6 
ZONE  7 
LINE  CONSTRUCTION  (ex- 
cluding ZONES  2  4  4): 
GROUP  1  -  Lineman,  all 
rigs  setting  assemble< 
"H"  fixtures,  steel 
4  concrete  trems- 
nission  structures 

GROUP  2<-Blaster 

GROUP  3  -  Special 
equipment  operations 
(hole  digging  machinei 
all  tractors,  trans- 
mission line  pole 
hauling  4  setting 
equipment  other  than 
assembled  'H"  fix- 
tures 

GROUP  4  -  Groundman 

GROUP  5  -  Groundman, 
truck  driver 


(5) 


Nn<ly 

'•"■It 

10.65 

.90 

10.00 

1.50 

9.61 

1.56 

12.305 

1.71 

12.405 

1.71 

12.43 

1.71 

12.455 

1.71 

12.505 

1,71 

12.60* 

1.71 

9.10 

1.43 

6.10 

1.43 

9.00 

2.7B 

12.83 

2.71 

■14.00 

1.08 

11.62 

1.05 

11.74 

1.93 

13.15 

2.59 

16.74 

1.25+c 

+7.5% 

13.39 

1.25*c 

, 

47.5% 

13.59 

1.25+C 

♦7.5% 

11.13 

1.25+C 

+7.5% 

11.05 

1.25+c 

+7.5% 

•«1 

I 
s 


9 


< 

z 

9 


"1 

O. 

e 

<< 

Z 

o 
< 

3 


5" 

CD 


Z 

o 

a 
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DECISION  NO. 


IA85-4047 


UNI  COMSTROCTION 
(CONT'D): 
GROUP  6  -  Pole  treat- 
ing truck  driver 

GROUP  7  -  Pole  treat- 
ing specialist 

MARBLE,  TILE  «  TERRAZZO 
MORKERS  t   FINISHERS: 
ZONE  1  -  Tile  Setters 
ZONE  2  -  Marble  Setters 
ZONE  4  -  Marble  Setters 
ZONES  5*6-  Tile 

setters 
ZONE  7: 
H^ble..  tile  i   terra- 

zso  «lorkers 
Marble,  tile  t   tcrra- 
zso  finishers 
PAINTERS: 
ZONE  1: 

Journeyman  painters 
Spray 
ZONE  2: 
Brush  or  roller 
Spray,  structural  steel, 
sandblasting,  drywall 
tapers 
ZONE  3: 
Brush  t   paperhangers , 
drywall  finishers 
Rollas 
Structural  steel  (over 

25  ft. )  i   sandblasting 
Spray 
Sign 
ZONE  4: 
Brush  »  rol'eri  paper- 

hanging;  taping  drywalJ 
High  work  t  steel,  sprai 
ZONES  5  t  6: 
Brush,  roller 
Paperhanger 
Sandblasting 
Spray 
Drywall  taper  t   finish 

er 
ZONE  7: 
Journeyman  painters 
Sandblaster,  spray, 
' swing  stage  i   boat- 
swain chair,  window 
jack,  ladder  itork, 
over  2  stories  « 
structural  «teel 


10.71 


12.89 


12.88 
12.72 
13.29 

14.93 


14.79 
12.09 


11.01 
11.91 

12.50 


13.00 


13.00 
13.10 

15.00 
14.00 
13.50 


11.25 
11.80 

13.75 
14.00 
14.75 
14.25 

14.25 

14.77 


15.27 


1.25+c 

♦7.5% 

1.25+c 

♦  7.5» 


.90 

1.37 

.57 

.80 


.83 

.83 


3.49 


3.49 


.50 
.50 

.50 
.50 
.50 


1.60 
1.60 


.00 
.00 
.00 
.00 


1.00 
.85 


.85 
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PLASTERERS: 
ZONE  1  I       . 

ZONE  2 
ZONE  3 
ZONE  4 
ZOIK&  5   6  6 
ZONE  7 
PLUHBERS  ^   PIPEriTTERS: 
ZONE   1 
ZONE   2 
ZONE   3 
ZONE  4 
ZONES   5   6  6 
ZONE  7 

POWER  EQUIPMENT  OPERATOR! 
ZONES   1,4,5   i   6: 

GROUP   1 

GROUP  2 

GROUP   3 

GROUP  4 
ZONES  2   6    3: 

GROUP  1 

GROUP  2 

CROUP   3 
ZONE  It 

GROUP   I 

GROUP  2 

GROUP   3 

GROUP  4 
ROOFERS: 
ZONE   1 
ZONE  2 
ZONE   3 
ZONE  4 
ZONES   5   6   6 
ZONE  7 
SHEET  METAL  MORXERS: 
ZONE   1 
ZONES   2,3   6   4 

ZOttES  5   6   6 

ZONE  7 
SPRINKLER  FITTERS 
TRUCK  DRIVERS: 
ZONE  1 
ZONE  3: 
Jobs  $200,000  6  under 
6  ranodellng  6  addi- 
tion work  with  a 
total  volume  of 
$325,000  or  less: 
GROUP  1 


GROUP 
GROUP 


(6) 


MM 

J«»¥> 

11.75 

.45 

12.72 

1.37 

15.30 

12.50 

15.12 

14.325 

.90 

15.96 

3.7.J 

16.60 

2.85 

15.65 

3.30 

15.42 

2.63 

15.05 

2.27 

15,99 

: 

3.15 

13.00 

2.25 

11.72 

2.25 

10.00 

2.25 

9.00 

2.25 

15.25 

2.98 

13.85 

2.98 

12.80 

2.98 

13.98 

2.25 

13.725 

2.25 

12i03 

2.23 

11.205 

2.25 

12.76 

14.40 

2.86 

15.63 

12.16 

.50 

n.40 

12.25 

2.05 

12.91 

2.71 

14.02 

3.08* 

3% 

14.12 

1.16* 

3% 

16.13 

2.44 

17.00 

3.40 

7.47 

1.85 

11.12 

28.50 

per/wk 

11.33 

MM 

11.43 

MM 

DECISION  NO.:   XA8S- 41047 


TRUCK  DRIVERS  (CONT'D)  : 
ZONE  3  (Cont'd) 
All  other  work: 
'.GROUP  1 


Page  4 


GROUP  2 

GROUP  3 

ZONES  5  6 

Flat  b«) 


-II 


6: 

trucks  6 

duap  truck  :  (single 
axle) 


MMM* 

MM 

S3L. 

12.12 

12.33 
12.43 

28.50 
per/wk 

MN 

ON 

9.025 

104.70 
wk  +  • 

9.12S 

•  « 

9.83 

96.50 

wk  *■  e 

9.88 
9.98 
10.08 

ft  M 

MM 

/«■«;• 

Drivers  on  10  trtieelers 
(tandesi  axle)  trucks 
6  seni-trailer  6 
tractor  combinations 
ZONE  7i 

Pickups,  dunpsters 

winch  trucks  dunpcrete 

6  scoopmobiles 
Senis 
Tandem  trucks 


MBLOBRS  -  receive  rate  prescribed  for  craft  performing  operation  to 
which  welding  is  incidental. 

FOOTNOTES: 

a  -  bnployer  contributes  8%  of  basic  hourly  rate  for  over  5  yrs.  service 
t   6%  of  basic  hourly  rate  for  6  mos.  to  5  yrs.  service  as  Vacation 
Pay  Credit.   Also  Seven  Paid  Holidays  A  thru  G 

b  -  Six  Paid  Holidays  A  thru  E  ♦  G 

c  -  Seven  Paid  Holidays  A  thru  G  ^,    ^..w   . 

d  -  1  week  vacation  with  pay  with  1  yr.  service;  2  weeks  vacation  with  pay 
after  2  yrs.  service  6  3  weeks  vacation  with  pay  after  10  yrs.  service 

e  -  All  employees  accumulating  1  yr.  service  shall  receive  t  take  1  week 

vacation  with  pay.  All  employees  accumulating  3  yrs.  or  more  of  service 
shall  receive  t  take  2   wee)ts  vacation  with  pay.   All  employees  accumula- 
ting 10  yrs.  or  more  of  service  shall  receive  6  take  3  weeks  vacation 
with  pay; 


PAID  HOLIDAYS  _  .  ,.    „ 

A-New  Years'  Day;  B-Memorial  Day;  C- Independence  Day;  D-Labor  Day; 
E-Thanksgiving  Day;  F-the  Friday  after  Thanksgiving  Day;  G-Christmas  Day 

Unlisted  classifLoations  needed  for  work  not  included  within  the  scope  of 
classifications  listed  may  be  added  after  award  only  as  provided  xn  the 
labor  standards  contract  clauses  (29  CFR,  5.5(a) (1)  (ii) ) . 
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CenSiaiNO.t     IM$-4047  I%9e  s 

OASSIFmiTON  DEFHOTIGNS 


(air 


Air  tDol,  pwer  tanfjvs  tad  other  similar  selff(Mer«d  tools  wi^un)  Ml  IbB. 


LABORBtS  -  ZONE  1 

SnUP  1  -  Qjonn  laborers;  carpenter  tenders;  moving,  wredcing  and  denolition 

GKXJP  2  -  Masai  tenders;  hod  carriers;  machines  and  air  tool  operators 

GKXJI>  3  -  Kwrtenwin 
LASOREKS  -  ZONE  2 

GKXJP  1  -  Oanon  laborers 

QtbUP  2  -  JackhanBKrs  over  60  lbs. 

GROUP  3  -  Cutting  tordi  burner 
lABOREKS  -  ZCME  7 

(SOUP  1  -  General  laborers 

GROUP  2  -  Mortar,  mixers;  notor  buggies  t4)en  pourinq  concrete;  power  tool  ops. 
tools,  ooncrete,  vibrator,  gvmite  noztlonen,  electric  drills  and  hanners) 

GROUP  3  -  Plasterers'  tanJer* 

GIOJP  4 

'a«x»  t 

end  ow 
(XAft  t  -  Ptviog  breakers  weighing  SO  Ite.  and  over 

POia«  BOUlMMr  (tOKKti  -  ZONBE  1,   4,  t,  6  4  7 

GROt^  1  -  Gnnss,  incl.  those  being  used  as  badchoe,  dragline,  claiBhell,  etc.t  tower 
eraras;  electric  owerhfead  crajTEs:   '-nx*  cranes  and  cherry  pickers  12.5  t»n  and  over 
rated  tUipacity;  demcks;  piladrivers  and  extractors;  caisson  rigs;  sideboan  and 
winch  ti\Kfc  used  for  erection  of  structural  steel  and  lOTvln;  and  lettint  of  heavy 
aadiineiy;  3  drvit  hoist;  welders;  mechanics;  loconotives ;  dredge  devemen) 

OVUP  2  -  1  i  2  dnin  hoists;  air  t  eUctrlc  tuggers  (dn  power  plants  or  setting  of 
steel  or  grating) ;  eoonoicbiles;  plant  mixers;  farti  tyt»  ttKVm  (with  loaders, 
baddnee,  attactaients,  etc.);  scrapers  (txMim^xm,  etc.);  enUoadnS;  drec^ 
«ngijiier(  -<-ftt'~«-  t  winch  trvEk  Other  tha:^  Grotf)  No.  It  irotor  patrol;  bulldoMrs; 
piMb  Oat;  tmcfc  cranes  i  cherry  picker*  (under  l2.S  ton) ;  concrete  mixers  (1  yd.  i 
over);  ditdilim  Mchines   (8*  t  av«r);  fotklifts   (on  Steel  erection  i  madiinery  nov 
ij*)  or  hoisting  abcxM  One  CDAplete  story);  concrete  poifi;  tenporary  hoist  oage 
oparatad;  seoonl  nan  on  looonotive;  vUtrating  ooncrete  spreader   (Gomaoo,  C-450  Or 
Mu&l);  working  boat  (tug,  tow,  etc.);  gztxK  gieasor 

GRWP  3  -  Tractors  (inler  35  HP)  With  or  witicut  attadanaiU;  erdloadar*  (infer  35 
HP)  with  or  without  attactnients;  firman  (boiler);  fork  lifts  (other  than  Group  Ns. 
2);  gumite  madUneS;  self-propelled  rollers:  st;^  chlpperS;  self-propelled  ttfifier*! 
air  t  electric  tujgers  (other  than  above);  ditriung  Mkchlnes  under  8"  pile  threader 

GROUP  4  -  HKlianioal  heaters;  truck  crane  drivers;  perniaiBiiL  elevators;  air    i.<^«'»ii»)i  i 
(on*  or  a  oodliinetlan  Of  .400  cfn  or  acre) ;  puips  3*  cr  over;  welding  machines  600  antpt 
or  aoettinaticn  thereof;  odnveyors;  generator  (7S  IM  t  oAer);  dewataring  poipsi  boat 
used  for  peraomel  transport  or  as  a  safety  boat 


(■) 


DeaSION  NO.  t     n8S-4(M7 


Paqe  6 


II 


(XtSSIFVXIVX  OQ'INmOtS 


POHBt  BVVMOn  OPBWRXS  -  ZONES  2  t  3 

GROUP  1  -  All  hoists  or  steel  erecting  equip.;  crane,  shovel,  clanshell,  dragline, 
backhoe,  derrick,  tower  crane,  cablAiay,  ooncrete  spreader   (servicing  2  pavers), 
asphalt  ^reader,  asphalt  mixer  plant  engineer,  dipper  dredge  op.;  dipper  dredge 
ULaimuan,  dual  purpose  trudc   (boom  or  winch) ,  levermn  or  enginonan  (hydraulic 
drei^),  mechanic,  paving  mixer  with  bower  attach   (2  ops.  required),  piledriver,       ' 
boon  tractor,  staticnary,  portable  or    floating  mixing  plant,  trendiing  nachine 
(over  40  V),  building  hoist   (2  dnro),  hot  paint  wrapping  machine,  cleaning  ( 
priming  madiine,  backfiller  (throw  bucket),  looanotive  engineer,  qualified  welder, 
tow  or  p<sh  boat,  ooncrete  paver,  seaian  trav-1-plant  or  similar  machines,  CMl, 
autograder  or  similar  machines,  slip  form  paver,  caisson  auguering  radune,  muck- 
ing machine,  asphadt  heater-planer  unit,  hydraulic  cranes,  mine  hoists;  athay, 
barber-green,  euclid  or  haiss  loader,  asphalt  pug  mill,  firman  4  drier,  cUM-iete 
spreader   (servicing  1  paver),  bulldozer  endloader,   log  chippers  or  similar  machines, 
elevating  gre«ler,  gnxp  equipnent  greaser,   letoumeaupull  4  similar  machines,  DW-10, 
hystsr  wind!  t  Similar  machines,  notor  petrol,  power  blade,  puati  cat,  tractor  pull- 
liig  elevating  grader  at  pMex  blade,  tractor  operating  Scoop  or  aorkpar,    tractor  w/ 
pOJer  attaetmnts,  raller  on  asphalt  or  blacktxip.  Simile  dnm  toitt,  jMgar  mix  6 
plane  nachine,  pipe  bending  machines,  flexaplans  or  similar  machines,  autanatic 
ouitdng  RBchines,  autOMtlc  (Xnant  4  (gravel  batch  plant  (1  Stop  atfMp) ,  laiiiTi 
pulvi-«ixer  or  similar  machines,  blasthoier  self-propelled  rotary  drill  or  siiailar 
Mtehines,  work  boat,  ccntiination  concrete  finishing  machine  4  float,  self-pcopellad 
sheepcfeot  roller  or  occpactor  (used  m  oonjunction  with  grading  spread) ,  asphalt 
spreader  screen  op.-  aspoo  spreader  or  similar  machine,  slusher,  forklift  (over 
eOOO  Iba.  ospaclt^'  or  uarKi/«g  at  halghtd  atovt  28  ft.);  com  etc  oDnwyort,  eonente 
pom 

catOUP  2  -  Asphalt  booster,  flrtnan  4  puip  op.  at  asptalt  plant,  nud  jack,  under. 
gtxxmd  boriiq  machine,  ucmjfaUt  finishing  nachina,  for*  grader  with  roller  sti 
earth,  mixers  (3  bag  to  162),  pcMsr  operated  bull  float-,  tractor  without  ciRMr 
attachment,  dope  pot  (agitating  nctor),  dcpe  diop  mctiine,  distrDcutar  (badi  and), 
straddle  oarrler,  portable  machine  f Iranan,  hydrohanmer,  power  windi  on  paving  work, 
self-prOpelled  roller  or  ooRpactor  (other  than  pnjvided  for  above) ,  puip  cp.    (more 
than  1  well  point  poip) ,  portable  crusher,  trench  machine  (under  40  HP) ,  power  sub- 
grtdor  (en  forasl  or  similar  macSujies,  forklift  (6000  Iba.  or  leit  capacity),  gypsun 
VMf,  aamt^c  (mi  20  HP,  fuller  loen^on  csneit  pvnp  or  siAilar  maehlnes,  Ik^ 
plant,  mixers   (1  or  2  bag),  power  batching  mactMnes    (cenent  auger  or  oorveyor) , 
laoiler   (engineer  or  fireman),  water  poips,  raechaiucai  brocm,  autcrnatic  cement  4 
gravel  batch  plant   (2  or  3  Step  *et><<>) ,  small  rubber-tired  tractors   (not  incluUng 
btdchoes  or  Mdloadsrs) ,  self-^mpolled  curing  mchine 

GROUP  3  -  Oiler,  medanioal  heater  (other  than  stean  boiler),  belt  madune 
outboard  motor  boat,  engine  driven  welding  machine 


(») 
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THUUt  OiUVB<S  ' 
GKUP  1  -  Wteahjun— n,  ijininiiiii;  drivara  oa  aingl*  axis  fUt  bads  (  d>ji|>  txuda; 

drlwa  pulling  air  cu^aaaws  t  Maiding  Hctuna,  batch  tzudca  2-34E  batdiaa  or 

laaa  t  Oap  fpnadars 
GROUP  2  -  Drivara  on  diaatar  axis  (  tandenci  drivara  on  all  «-«4iael  tzucks,  aaii- 

trailara,  caiiyall,  %iinch  trudu  t  mixer  trucks;  drivara  an  batch  trucks  ova: 

2-34Et  drivara  on  A-froa  trudca  4  pole  trailera 

(XUr  3  -  Crlvaca  on  track  truck,  eudid-typa  tzudi;  front  4  raar,  all  typaa  of 
-  J    • 


aoi 


SUPEKSEOCAS  DECISION 

STATB:   Hlsaourl  COUNTIES i  Pattia  and  Sallna 

DECISION  HO.)  HQH-404a  OATEi   Data  of  Publication 

Suparaadas  Oaclalen  Ho.  NO84-4097  datad  Octobar  5.  X9M  in  49  FR  39434. 
0E8CKIPTIOH  OP  NOKKi  Buildlnq  projacti,  (axcludlng  singla  faaily  hosaa  and 
apartaants  up  to  and  including  4  storiaa). 


ASBESTOS  WORKESS 
BOILEBMAKERS 
BRICRLAYEKS,  STOHOfASONS. 

TILE  LAYERS 
CARPENTERS  (PETTIS 
COOMTY): 
Carpantara  t  Lathar* 
Millwrights 
Piladrivara 
CARPENTERS  (SALIHB 
COOMTY): 
Carpaitars  t  Lathara 
Millwrights  t  Pila- 
drivarioan 
CEMENT  MASONS 
ELECTRICIANS  (PETTIS  CO. )  i 
Contracta  not  azcaading 
2000  man  houra 

Contracta  axcsading 
2000  aun  houra 

ELECTRICIANS  (SALINE  CO.) 
Contracta  not  axcaading 
2000  man  houra 

Contracta  axcaading  2000 
nan  houra 

ELEVATOR  CONSTRUCTORS: 
Elavator  Conatmctora 
Elavator  Conatrvctora* 

Halpara 
Elavator  Conatructora' 

Halpara  (Prob.) 

IRONWORKERS      I  .' 
PAINTERS:         \ 
Bruah         ! ; 
Spray;  Sandblaatlng 
Hachina  taping;  outaida 
work  on  swing  atagaa, 
window  jacks,  with  beltJ 
or  boatswain' a  chair 

OAZIERB 


mm 

NnMr 

nam 

17.29 
17.34S 

4.8S 
3.50 

14.50 

1.00 

13.50 
14.00 
13.625 

1.53 
1.53 
1.53 

14.25 

2.82 

16.35 
13.98 

2.82 

15.74 

3.01+ 
10% 

16.74 

3.01* 
10% 

15.14 

3.01* 
10% 

16.74 

3.01* 
10% 

17.445 

3.29-a 

70%JR 

3.29'i'a 

SO%JR 

14.51 

3.37 

14.50 
15.50 

IS.  00 

14.665 

3.56* 

17.14% 

P1PF.I  ITTEHS 

PLASTERERS 

PLUMBERS 

ROOFERS 

SHEET  METAL  NORKERS 

MARBLE  k   TILE  SETTERS 

TILE  SETTERS  FINISHERS 

TERRAZZO  WORKERS 

TERRAZZO  FINISHERS 

TERRAZZO  BASE  MACHINE  OP 

LABORERS  (PETTIS  CO.)^ 

CROUP  1 

GROUP  2 

GROUP  3 
LABORERS  (SALINE  CO.)i 

GROUP  1 

GROUP  2 

GROUP  3 
POWER  EQUIPMENT  OPERATOR! 

Building  Construction 
GROUP  1 
GROUP  2 
GROUP  3: 
(a) 


(b> 

(e) 

(d) 
GROUP  4 
CROUP  5 
GROUP  6 
GROUP  7t 

(a) 

(b) 

(c) 
r.RO'.'P  8 
GROUP  9 


(11) 


••* 

HMMy 

•MM 

■mau 

18.99 

3.52 

13.66 

17.17 

2.90 

16.48 

2.91 

16.75 

2.78 

18.27 

12% 

14.40 

17.56 

12% 

13.58 

13.93 

10.075 

3.10 

10.175 

3.10 

10.40 

3.10 

10.20 

3.55 

10.35 

3.55 

10.50 

3.55 

16.36 

4. OS 

16.01 

4.05 

10.95 

4. OS 

14.11 

4.05 

11.75 

*.05 

14.36 

4.05 

16.61 

4.05 

16.26 

4.05 

16.86 

4.05 

16.46 

4.05 

16.21 

4.05 

14.21 

4.05 

17.36 

4.05 

16.86 

4.05 

< 

o 


2 
o 

to 
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LABOREKS  CLASS  IF  ICATTON  DEFINITIONS  PETTIS  CHniTY 

GROIJP  I  •  C«rp«ntar  tandarm  track  nan;  wrackar*  (altarationa  or  aatira 
projact)  I  rainfordn^rod  carrlara;  all  othar  ganaral  laborars 

GKOuy  2  -   Pluabar  laborarai  atonaaaaons  tandara;  air  tool  oparatora; 
tawar  work;  watar  llnaa;  conduit  plpai  drain  tila  t  duct  llna«i  battar 
board  aan  or  pip*  t  ditch  work;  piar  hola  aan  working  balow  ground; 
vibrator  manr   acalaaan;  jackhiiman  chipping  haonar  oparatorai  matarlal 
batch  hoppar  oaa;  spraadar  or  tcraad  nan  on  aaphalt.  machina;  bruah 
faddara  on  pulvaritara;  swinging  scaffold;  caaiant  handlara  (bulk  or 
aack) ;  laaer  baaa  aan;  chain  or  concrata  saw 

GBOnP  3  -  Plastar  taodars;  bod  carrlara;  brick  tandara;  cutting  torch  t 
burnar  aan;  aaphalt  rakars;  barco  taapar;  jackaon  or  any  aimilar  taops; 
powar  buggy  operator;  powdarmaa;  aiastlc  kattlaawn;  sandblaating  4  gunalta 
aotalaaan;  baad  pipa  layar  on  aawar  work;  aan  working  in  tunnala;  haad 
faiaaattars  t  stringllaa  aan;  hot  tar  applicator 

LABORERS  CLASSIFICATION  DEFINITIONS  SALINE  COCNTY 

GROOP  1  -  CooBon  labor,  wira  aash  handlara  or  aattars,  carpantar  tandar; 
trackiaan;  flaggar;  signalaan;  aalaaaodar  tandara;  floor  claanars;-  land- 
aeapa  aan;  sod  layara;  wrackara  (for  altaratioa  or  antira  projacts) 

GROOP  2  '   Pluabar  laborera  (conduit  pipa,  aawarwork,  drain  tila  t  duct 
Unas,  digging  i   back  filling);  powar  tool  oparatora; piar  hola  dlggara 
(ovar  10  ft.);  vibrator,  jackhanaar  t  chipping  hi— ar  operators;  chain 
saw  oparatora,  concrata  aaw  operators;  brush  faadars  on  pulvarisars; 
reinforcing  steel  handlers;  air  ta«ip  operators;  ditch  witch  operators; 
swinging  scaffolds;  cutting  torch  Or  burnar  Ban;  gaorgia  buggies  (self- 
propelled);  fork  lift,  hosamani  insulation  aan 

GROOP  i  -   Fork  lift  (masonry);  brick  tandara;  plaatarer  tendera;  stone 
aason  tenders;  barco,  Jackson  or  siallar  taaip  oparatora;  asphalt  raker; 
powderaen;  aastic  hot  kettleaen;  sandblaating  t  gunite  nostle  sen;  wegea 
«  churn  drill  operators 

POWER  EQOIPWENT  OPERATORS 

GROOP  1  -  Asphalt  paver  and  spreader;  asphalt  plant  aixer  operator;  asphalt 

plant  operator;  back  fillers;  backhoe;  barber-gr«<ene  loader;  blade- 
power;  boats-powar;  boilers  (2);  boring  aachines;  cablaways;  cherry 
pickers;  chip  spreader;  concrete  ready-alxad  plant,  portable  (job  site); 
concrete  alxer  paver;  crane-overhead;  crusher,  rock;  derricks  and  derricks 
cars  (power  operated);  ditching  aachirtas;  doiars;  dredges  -  any  type 
power;  grade-all  siailar  type;  hoist,  endless  chain-power  operated  with 
poiMr  travel;  loadera;  aechanic  and  waldara;  aucking  machines;  orange 
peels;  poaps  -  material;  push  cats;  scoops;  self-propelled  rotary  drill; 
shovel,  power;  side  booa;  skiaaer  scoop;  testhole  aachine;  throttle  aan 


<m 
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j      POWER  EQOIPMENT  OPERATORS;  (CONT'D) 

GROOP  II  -  Bailors  (1);  Brooas  -  power  operated;  chip  spreader  (front 
aan) ;  61ef  plane  operator;  coopressorsd)  12S'  or  ovar;  concrete  saws, 
self-propelled);  crab  -  power  operated;  curb  finishing  aachine;  fireaan 
on  rigs;  flex  plane,  floating  aachine;  fora  grader;  greaser;  hoist, 
endless  chain  -  power  operated;  hopper  -  power  operated;  hydra  haaaer; 
lad-a-vator  •  similar  type;  rollers;  siphons,  jets,  and  jennies;  sub- 
grader;  tractors  over  SO  h.p.;  conpressors  (2)  12S'  ft.  or  over  not 
more  than  29*  apart:  coapressors-tandem;  coapresfors  single,  truck 
mounted;  elevator;  finishing  aachine 

GROOP  III! 
U)   6ilers 

(b)  Fork  lift  -  aasonry  . 

(c)  Oiler  driver 

(d)  A-fraae  trucks;  fo^k  lift-all  types  (except  masonry);  aixers 
(w/side  loaders);  puap*  (w/well  points)  dewatering  systems,  test 
or  pressure  punps;  trattorS  (Axcept  when  hauling  material )  less 
than  SO  h.p. 

HaasSiils,  100  ft.  of  boo*  or  over  (excluding  jib);  crane  or  rigs.  100 
it.  ot  booa  «r  over  (excluding  jib);  draglines,  100  ft.  of  booa  or  over 
(excluding  jib);  pile  drivers,  100  ft.  of  booa  or  over  (excluding  jib) 

Hdisti''eaeh  Additional  drua  over  1  drua 
jQUP  VI 

rane  or  rifs,  over  200  ft.  of  boea 
ORQUP  VIl! 
Ready  Mixed  Concrete  Plantt: 

(a)  Crane  operator 

(b)  Loader  operator  t  plant  man 
(c>  Conveyer  operator 

GRO(ff  tXl 
Crane- tower  or  cllobing 

Unlisted  eUlSifieations  needed  for  work  not  included  within  the  SOope  Of 
the  classifications  listed  may  be  added  after  award  only  as  provided  in 
the  labor  standards  contract  clauses  (29  CFR,  S.S(a) (1) (ii) ) . 

fooweTti 

a  .  oipieyer  contributes  St  of  basic  hourly  rate  for  over  S  years  of 

service  and  <*  of  baBic  hourly  rate  for  6  ao«.  to  S  years  service  as 
vacation  fay  Credit,   also  7  paid  holidays  A  thru  C. 

P»»  BOtttQAYSi   A-ChfiStm«»  t)ay;    B-New  Year's  Day;   C-Labor  Day;    D-HsmOrlal 
Oiyt  E-Indape«<Unce  Day:  F-thanksgivia9  Day;  G-Friday  after  Thanksgiving 

OBy. 
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SUPERSEDEAS  DECISION 

STATE:   Texas  COOMTIES:  Jeff«r»on  (  Orang* 

DECISION  NO. I   TX85-4050  DATEi   Data  of  Publication 

Supersedes  Decision  No.  TX8S-4019  dated  June  14,  198S,  in  50  FR  2S006. 
DESCRIPTION  OP  WORK:   Building  (Including  Residential)  Projects 


DECISION  NO. 


ASBESTOS  MORKERS: 
Jefferson  County 
Orange  County 
BOILERMAKERS 
BRICKUYERS  t  STONIMASONS: 
All  refractory  t  acid 
proofing  work  t  Coi 
cial 
Residential 
CARPENTERS: 
Carpenters  -  Coaaercial 
Carpenters  -  Residential 
const,  of  not  aore  than 
2  units  t  condoailnlum 
totrahouses  of  not  aore 
than  10  units  excluding 
all  apt.  const,  t  aulti- 
ple  bldgs.  for  rental 
purposes 
Millwrights 
Piledrivemen 
CBIENT  MASONS 
ELECTRICIANS 

ELEVATOR  CONSTROCTORS : 

Mechanics 

Helpers 

Helpers  (Prob.) 
GLAZIERS: 

Northern  1/2  Jefferson  Co 
Southern  1/2  Jefferson  Co 
i  all  of  Orange  Co.: 
Conmercial 
Residential 
IRONMORKERS 
LABORERS: 
GROUP  1 
GROUP  2 
LATHERS 

LINE  CONSTRUCTION: 
Lineswn  i   cable  splicers 

Groundnen 


13.23 

19.145 

15.875 


15.39 
13.80 


12.10 


16.09 

14.495 

14.40 

15.00 

16.90 


15.195 
70%JR 
50%JR 

12.29 


12.21 
10.21 
14.51 

9.27 

9.49 

13.10 

20.77 
15.16 


3.23 
2.335 

3.20 


2.50 
2.50 


3.065 


3.065 

2.95 

2.90 

1.59+ 
3% 

3.294'a 
3.29-^8 


.02 


2.29 
2.29 

3.00 

1.63 
1.63 
3.065 

1.00* 
3.5% 
1.00+ 
3.5% 


PAINTERS: 
Northern  1/2  of  Jeffer- 
son County : 
Brush  i   hand  cleaning 
operations : 
CosBercial 
Residential 
Spray,  roll,  vinyl, 
tape,  float,  texture, 
paper,  sign  painters 
i   power  tool  opera- 
tions: 
Ccnaerclal 
Residential 
Southern  1/2  of  Jeffer- 
son Co.  t  all  of  Orange 
Co. : 
Brush,  roller,  drywall 
finisher: 
Coaaercial 
Residential 
Spray,  sandblast, 
paperhanger,  drywall 
finish  with  swchanl- 
cal  tools:        ' 
Ccaierclal 
Residential 

PIPEFITTERS 

PLASTERERS 

PLUMBERS 

POWEP  EQUIPMENT  OPERATORS  : 

GROUP  1 

GROUP  2 

GROUP  3 

GROUP  4 
ROOFERS: 

Roofers 

Kettlemen 


(14) 


SHh 
tutm 

■imsa 

14.50 

1.79 

13.79 

1.79 

15.10 

1.79 

14.29 

1.79 

12.21 

2.29 

10.21 

2.29 

12.81 

2.29 

10.21 

2.29 

17.84 

2.50 

16.55 

1.94 

18.71 

1.09 

17.985 

1.65 

15.21 

1.65 

13.99 

1.65 

13.74 

1.65 

12.00 

2.08 

10.  SO 

2.08 

TX85-4050 


SHEET  METAL  HORKERS: 
Conmercial 

Work  on  a  single  family 
dwelling  of  multiple 
family  housing  units 
less  than  3  stories  in 
height  where  each 
individual  'amily  apt. 
is  individually  condi- 
tioned by  a  separate  t 
independent  unit  or 
systea 

SPRINKLER  FITTERS 


Page  2 


TILE  SETTERS: 

Conimercial 

Residential 

■TRUCK  DRIVERS: 

GROUP  1  -  Under  1-1/2 

ton 
GROUP  2  -  1-1/2  tons 
1/2  tons 
-  Dump  truck 
less  than  7  yds. 
GROUP  4  -  Over  2-1/2 
euclids 


thru  2- 
GROUP  3 


tons; 
self-loading) 


(not 


■MC 
MHrty 
RalH 

mL 

15.55 

13.96 

2.50 
2.50 

13.99 

1.25 

14.78 

1.25 

15.07 

1.25 

15.25 

1.25 

P»'T  HOLIDAYS  FOR  ELEVATOR  COSSTRUCTORS 

K^l»ew  Years'  Day;  B  -  Memorial  Day;  C  -  Independence  Day;  D  -  Labor  Day; 

E  -  Thanksgiving  Day;  F  -  the  Friday  after  Thanksgiving  Day;  G  -  Christmas 

Day 


FOOTNOTE  FOR  ELEVATOR  CONSTRUCTORS 
a  -  1st  6  mos.  -  none 


rate; 


6  mos.  to  5  yrs.  -  6%;  over  5  yrs. 
Also  seven  paid  holidays  A  thru  G 


8%  of  basic  hourly 


LABORERS  CLASSIFICATION  DEFINITIONS 

GROUP  1  -  All  hand  digging  t  dirt  work;  backfilling;  loading  t  unloading  of 
material  to  4  from  hoist  or  sages;  loading  t  unloading  of  tools  (  equip.; 
handling  of  lumber,  steel,  cement;  distribution  of  materials;  wrecking  t  raz- 
ing of  bldgs.  t   structures;  storing  materials  4  tools  in  (  out  of  receiving 
lots  t  sheds;  dumper;  spotter;  carpenter  tender  t  all  construction  work  not 
hereinafter  classified 

GROUP  2  -  Air  power  tool  op.;  cutting  torch  op.-  gunnite  rebound  man;  machine 
ops.;  powr  buggy;  sandblaster  (potmen);  drill  tenders;  concrete  grademen; 
wagon  drill  op.;  metal  pan  6  steel  form  men;  cone,  burner;  cement  mason 
tender:  hod  carries,  mortar  mixers,  plaster  tenders  t   brick  mason  tenders; 
pipelayer,  pumpcrete  nozzlemen;  scaffold  builder;  water  pump  op.;  tank  clean- 
ing; all  pipe  cleaning  t  wrapping;  mortar  fc  plaster  mixing  machines;  grout 
machines;  pumpcrete  machines;  gunnite  mixing  machine*,  incl.  placing  t  clean- 
ing of  all  pipe  i  conduits  used  in  :>lacing  of  concrete;  powdermen  «  blasters: 
sandblaster;  gunnite  workers;  terrazzo  grinders;  concrete  flaggers 


(15) 
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POWER  EQUIPMENT  OPERATORS  CLASSIFICATION  DEFIKITIONS 

GROUPl  -  H«ivy  duty  mechanic;  Blade  grarte,  s« If -propelled;  Bullclam;  Back- 
filler; Derrick,  power  operated  all  types;  Draglines:  Push  cut;  Bulldozer 
t   all  types  of  cat  tractors;  Cableway;  Backhoei  Shovel;  Cranes,  po%nr 
operated,  all  types;  Elevating  grader,  self-propelled;  Hoist-motor  driven 
two  druB  or  more;  Mixnobile;  Winch  truck;  Locomotive  crane;  Mixer.  14  cu 
ft.  or  acre;  Paving  mixer,  all  sizes;  Piledrivers;  Scrapers-heavy  type,  over 
-?;  y*!*'  Trench  machine,  all  sizes;  GradealX;  High-lift;  Poundatiorborinq 
machines;  Gasoline  or  diesel  driven  welding  machine*  -  7  to  l2machiSer 
Pumpcrete  machine;  Drill  op.  -  water  well;  DW-10  euclid;  Tournapulls; 
Asphalt  plants;  Crushing  machine  t   batch  plants;  Scoopmobiles;  Fingerlift 
op.;  Elevator  when  used  to  haul  men  or  material  on  const,  work;  Well  point 
system  t   operation  of  similar  dewatering  devices 

°g°"''  '  -  *ir  compressor;  Blade  grade  -  towed;  Flex  plane.  Form  grader; 
Mixer,  less  than  14  cu.  ft.;  Pump,  Pulsometer;  Truck  crane  driver;  Gasoline 

^.'^^oJ'i.n^r;!'  ■"="•'  ^  *°  '  "•"'hines;  Hoist,  single  drum;  Scraper.  3  cu. 
yds.  or  less;  Conveyors,  power  operated  ^wiai^i.  j   cu. 

OROOP  3  -  Firamaa  , 

GROUP  4  -  Oiler 


WELDERS: 


Receive  rate  prescribed  for  craft  performing  operation  to  which 
welding  is  incidental 


Unlisted  classifications  needed  for  work  not  Included  within  the  scope  of 
the  classifications  listed  may  be  added  after  aiward  only  as  provided  in  the 
labor  standards  oontract  clauses  (29  CFR,  5.5(aMl)  (il) ) . 


(16) 


(FR  Doc.  85-27074  Filed  11-14-85;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUfXSET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

November  1, 1985. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 


This  report  gives  the  status  as  of 
November  1, 1985.  of  23  deferrals 
contained  in  the  first  special  message  of 
FY  1986.  There  were  no  rescissions 
proposed.  This  message  was  transmitted 
to  the  Congress  on  October  1, 1985. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  November  1, 1985,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  November  1. 1985.  $1,614.4 
million  in  1986  budget  authority  was 
being  deferred  fiom  obligation. 


Attachment  B  shows  the  history  and 
status  of  each  deferral  reported  during 
FY  198a 

Information  from  Special  Messages 

The  special  message  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  is  printed  in  the 
Federal  Register  Usted  below: 

Vol.  Sa  FR  p.  4110a  Tuesday.  October  8. 

1985 
JaiBMC  Millar  m. 
Director. 

BftUNO  COM  3110-OVM 
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TABLE  A 
STATUS  OF  1986  RESCISSIONS 


Rescissions  proposed  by  the  President. 

Accepted  by  the  Congress ..,, 

Rejected  by  the  Congress 

Pending  before  the  Congress 


Amount 
(In  Millions 
of  dollars) 

0 

0 

0 

0 


www^twwlf^tw^t^lt 


TABLE  B 

STATUS  OF  1986  DEFERRALS 

•    Anount 
(In  Millions 
of  dollars) 

Deferrals  proposed  by  the  President ««•••'..••. $1,628.8 

Routine  Executive  releases  through  NoveMber  1,  1985 -14.3 

Overturned  by  the  Congress 0 

Currently  before  the  Congress $1,614.4 


47S41 
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AttKlMMt   A.  - 

Statas  af  tascissioas  '  Fiscal  Taar  IMS 

As  or  ■o.wbir  1.  IMS                                         taMat 
taoMts  ta  TlMMM4t  W  tonart                                 rrt«1«Mly 

•9MCy/l«rtM/«ccoiMt                         ■■«*«■       ky  Caagrats 

Carraatly       tata  af       lM«at         AmmmI          Data         Caagrassloaal 
kafara         Nassaga     laKiadaO       Nado            Nada              Actloa 
Caa^ass                                            Avallabia    Availafela 

laat. 

AtUdMMt  I  -  SUtM  af  Bafarralt  -  rtual  Vaar  tM( 

As  af  Moiirtir  1.  IMS                                        taoaat          taaaat                                             Caafii                                             Awaat 
taoaats  la  ThaasMtfs  af  Bollars                            Traas«Uta4  TraasaUtad                    CaMlatlvt      staaally    Caagras-                         Stfarra* 

Oafarral    Srlgtaal      SataaqaMit    Bata  af      OM/AfMcy     lagatrad      staaal      CiMiUtlva       as  of 
AgMtcy/laraaa/Accaaat                       NaiAcr     tt^aaU          Ckaat*       laasate       SalMWS       StlMsas      Actloa     AdjvstMats    11-1-M 

0 

FMos  AmnnuTES  to  tic  MESIBMT 

Ap^lachlaa  Itttaaal  Oa«a1ap«at  PragraM 
Appalacklaa  ragtaaal  da«alapM«t  pragraM...  OM-I             lO.BM 

10-1<OI                                                                                            I9.M0 

OEMATKHT  Of  ASIICM.TME 

Forast  Sarvtca                                         * 
fipMisas.  brwk  Otsposal.. OOt^l            77.01) 

lO-l-fS                                                                                            77.91) 

Ttabar  salvaot  salas SOi*)            2t.0$4 

10<1<0S                                                                                            2t.M4 

KMOTNEHT  OF  KFEHS  -  MLITAIT 

Ntlltary  Caastractlaa 
Military  caastractlaa.  all  sarvlcas OOt-4           )S3.0n 

'    lO-l-OI                  I.IM                                                                )47.701 

X 

OEPAOTIKIIT  OF  OEFENSE  "  CIVIL 

Mlldllfa  Caasanratlaa.  Nilitary  Oasarvattaiis 
Mlldlifa  caasarvatiaa DOC-S              I.IM 

10-l-OS                                                                                              I.ISO 

OEMtTICOT  OF  EKOCT 

Eaargy  PragrMS 
Fossil  aoargy  resaarch  mA  OavalooMOt Vttk-k              9.247 

lO-l-O*                                                                       *                       9.247 

Fossil  aaargy  caastractlaa 0SC<7              7,0)0 

10-1-OS                                                                                              7.0)0 
10-1-OS                                                                          is».too 

■aval  patralaaa  aatf  ail  shala  tviMnvi OOt-0           ISS.MO 

Eaargy  caasarvatiaa 00C<*              O.OM 

lO'l-OS                                                                                              O.OM 

Sn  aatralaoa  accOMt SOS-IO         S)C.9S0 

10-1-OS                                                                                           S)«.9Si 
IO-l<OS                                                                                              IJ49 

Altaraative  faals  oradactiaa SOS-II            1.149 

1 
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MUdMHMt  •  -  SUtM*  cf  tifarraH  <  Ftical  ftar  IMC 


At  of  >o«wtar  1,  IMS 
Imtmtt  <•  TiMMMtft  of  •ollart 

AffMcy/turMtt/AccoMt 


Tr 


_  CMtQTM' 

BUM  TraMaUUd                    CmiUttvt  «t«Ml1y  CM«rM- 
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OtfMrad 

at  af 

U-l-H 


Ptmr  larkatlaa  MalaUtratloa 
Sovtliaastani  ^OMar  A4atii1«trattaii, 


•paratloa  mt  aatataiMiKa. 


SoMthwMtara  Ptmar  Adialalttrattaa, 
•paratloa  and  HtatanMca 


-It 


•M-13 


Mastara  Art*  Ptmur  Malalttrattaa, 
Coastnicttoa.  raHabntUtloa.  aparatio* 
.    aa4  MtoUMMa Ml-H 

•opartwatal  Malntttratlaa 
OopartMnUI  ad^laUtratleo Ml-lf 

KnUTKIIT  OF  HEALTa  MO  HUNAN  SERVICES 

•fflca  af  AstUtant  SacrtUry  for  Moaltk 
Sctaatlftc  actlvUtat  evarsaat 
(s#a«a1  foral«a  corraocy  prograa) Mt-U 
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I.Mt 
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DEPARTMENT  OF  AGRICULTURE 

Anhml  and  Plant  Health  Inspection 
Service 

•  CFRPartSS 
(Docket  Nat5-077] 

PseudoraMee;  Interstate 
DIsaemlnatlon  Prevenllun  Provlalone 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


:  This  document  amends 
portions  of  the  pseudorabies  regulations 
which  regulate  the  interstate  movement 
of  livestock  to  prevent  the  interstate 
dissemination  of  pseudorabies. 
Specifically,  this  document  provides  an 
alternative  method  by  which  a  herd  of 
swine  can  be  removed  from  the  "Known 
infected  herd"  classification;  provides 
an  alternative  method  by  which  a  herd 
of  swine  can  attain  or  regain  status  as  a 
qualified  pseudorabies  negative  herd; 
provides  an  improved  me&od  by  which 
the  pseudorabies  disease  status  of 
swine  in  pseudorabies  controlled 
vaccinated  herds  can  be  monitored; 
gives  shippers  alternative  means  by 
which  swine  not  vaccinated  for 
pseudorabies  and  not  known  to  be 
infected  with  or  exposed  to 
pseudorabies  can  be  moved  interstate  to 
approved  Uvestock  markets, 
quarantined  feedlots,  feedlots.  and 
quarantined  herds;  and  gives  shippers 
alternative  means  by  which  swine 
infected  with  or  exposed  to 
pseudorabies  can  be  moved  interstate 
for  slaughter.  The  intended  effect  of  this 
action  is  to  clarify  the  regulations  and 
allow  more  latitude  for  the  interstate 
movement  of  livestock  without 
increasing  the  danger  of  spreading 
pseudorabies. 

EFFicnvi  oate:  December  16. 1985. 
Fon  RMTNn  wroHMATiow  contact: 
Dr.  L  W.  Schnurrenberger,  ^>ecial 
Diseases  Staff.  VS,  APHIS.  USDA.  Room 
822.  Federal  Building.  6506  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
8487. 

•UPnOICNTAflV  INFOnMATION: 

Background 

Pseudorabies,  also  known  as 
Aujeszky's  disease,  mad  itch,  and 
infectious  bulbar  paralysis,  is  primarily 
a  disease  of  swine  caused  by  a  herpes 
virus.  Pseudorabies  regulations 
(contained  in  9  CFR  Part  85  and  referred 
to  l>elow  as  the  regulations)  were 
initially  established  in  1979  (see  44  FR 
10306-10313)  for  the  purpose  of  helping 
to  prevent  the  interstate  spread  of 
pseudorabies.  On  November  3, 1982,  the 


Department  published  a  document  in  the 
Federal  Register  proposing  numerous 
amendments  to  the  regulations.  A 
second  proposal,  with  changes  based  on 
the  coomients  that  were  submitted  in 
response  to  the  first  proposal,  was 
published  on  April  16, 1985  (see  50  FR 
14931-14939). 

This  Final  Rule  provides  an  alternate 
method  by  which  a  herd  of  swine  can  be 
removed  bom  the  "known  infected 
herd"  classification:  provides  an 
alternate  method  by  which  a  herd  of 
swine  can  attain  or  regain  status  as  a 
qualified  pseudorabies  negative  herd; 
provides  an  improved  mediod  by  which 
the  pseudorabies  disease  status  of 
swine  in  pseudorabies  controlled 
vaccinated  herds  can  be  monitored: 
gives  shippers  alternate  means  by  which 
swine,  not  vaccinated  for  pseudorabies 
and  not  known  to  be  infected  with  or 
exposed  to  pseudorabies,  can  be  moved 
interstate  to  approved  livestock 
maricets.  quarantined  feedlots,  feedlots, 
and  quarantined  herds;  and  gives 
shippers  alternate  means  by  which 
swine  infected  with  or  exposed  to 
pseudorabies  can  be  moved  interstate 
for  slaughter. 

The  second  proposal  invited  the 
submission  of  written  comments  on  or 
before  May  31. 1985.  A  document 
published  in  the  Federal  Regteter  on 
May  31, 1985  (see  50  FR  23138)  extended 
the  comment  period  July  1, 1985.  Sixteen 
comments  were  received.  These 
comments  were  from  State  Departments 
of  Agriculture,  individual  pork 
producers,  and  other  representatives  of 
the  swine  and  farm  industries  and 
related  groups.  Two  of  the  comments 
supported  the  entire  proposal.  One 
comment  questioned  the  timing  of  the 
proposed  amendments.  The  other  13 
comments  addressed  specific  issues 
raised  by  the  proposal. 

All  of  the  comments  have  been 
carefully  considered.  Further,  ail  of  the 
comments,  except  for  those  comments 
indicating  approval  of  the  second 
proposal  without  any  basis  for  approval 
beyond  the  rationale  contained  in  the 
proposals  are  discussed  below.  Based 
on  the  rationale  set  forth  in  the 
proposals  and  in  this  document,  the 
provisions  of  the  second  proposal  have 
been  adopted  as  a  Final  Rule,  except  as 
explained  below. 

General  Comments 

One  commenter  asserted  that  no 
amendments  should  be  made  to  the 
regulations  until  research  on 
pseudorabies  currently  being  done  in 
pilot  projects  is  completed.  No  changes 
are  made  based  on  this  comment 
APHIS  believes  that  the  current 
regulations  concerning  pseudorabies 


should  be  amended  as  is  necessary  and 
desirable  at  this  time,  without  waiting 
for  completion  of  the  pilot  projects,  l^e 
amendments  to  the  regulations  made  by 
this  document  are  primarily  to  remove 
inconsistencies  and  clarify  existing 
requirements.  At  the  time  the  pilot 
projects  are  completed  and  the  results  of 
the  research  available,  further 
amendments  to  the  regulations  may  be 
considered. 

Section  85.1(1).  Known  Infected  Herd 

Section  85.1(1)  of  the  current 
regulations  defhies  "known  infected 
herd".  The  definition,  among  other 
things,  provides  two  methods  by  which 
a  herd  of  swine  which  is  classified  as  a 
"known  hifected  herd"  may  be  removed 
bom  that  classi^cation.  One  of  these 
methods  requires,  among  other  things, 
that  after  all  positive  swine  are  removed 
from  the  premises,  all  swine  in  the  herd 
must  be  subjected  to  an  official 
pseudorabies  serologic  test  and  found 
negative.  In  the  proposal  it  was 
proposed  to  amend  these  provisions  by 
exempting  pigs  which  are  nursing  bom 
their  mothers  from  the  testing 
provisions. 

Five  of  the  comments  received 
addressed  this  proposed  reduction  in 
testing.  One  comment  stated  that  all 
swine  under  6  months  of  age  should  be 
exempted  bom  testing.  Another  stated 
that  "a  samphng  (at  random)  of  feeder 
swine  on  the  premises  under  six  months 
is  sufficient  to  detect  any  pseudorabies 
in  the  herd."  A  third  comment  endorsed 
the  exemption  for  nursing  pigs,  but 
proposed  a  different  method  for 
quarantine  release;  namely,  that  2 
negative  tests  on  the  breeding  herd  and 
on  all  replacement  gilts  be  conducted, 
with  six  months  between  tests.  A  fourth 
comment  also  suggested  2  tests,  30  to  60 
days  apart  on  a  statistical  sampling  of 
"each  separated  group  of  weaned  pigs 
on  the  premises.  Each  statistical  sample 
shall  be  adequate  to  detect  a  10% 
infection  rate  with  95%  reliability."  The 
fifth  comment  received  on  this  topic 
suggested  both  that  all  animals  in  the 
herd  be  tested,  as  is  currently  required, 
and  that  only  a  stated  portion  of  the 
animals  in  a  herd,  except  for  breeding 
herds,  be  tested.  This  comment  stated 
that  in  breeding  herds  all  animals  over  6 
months  of  age  should  be  tested.  Finally 
this  conmient  suggested  that  all  such 
testing  should  be  repeated  every  5  to  7 
months  following  release  of  the 
quarantine. 

APHIS  has  carefully  considered  these 
comments  and  has  determined  that  no 
changes  should  be  made  in  the  proposed 
amendments  to  §  85.1(1)  based  on  these 
comments.  However,  APHIS  has  also 
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determined,  based  on  these  comments, 
that  possible  further  reductions  in 
testing  required  to  remove  a  herd  of 
swine  from  the  "known  infected  herd" 
classification  should  be  considered.  If  a 
determination  is  made  that  further 
reductions  in  the  amount  of  testing 
required  can  be  made  without  posing 
any  additional  disease  threat,  a  separate 
proposed  rulemaking  will  be  published. 
In  the  proposals,  it  was  also  proposed 
to  amend  8  85.1(1)(2)  by  providing  an 
additional  method  fcM*  removing  certain 
swine  herds  from  the  "known  infected 
herd"  classiHcation.  In  this  connection, 
it  was  proposed  that  a  herd  of  swine 
would  be  eligible  to  be  removed  from 
classirication  as  a  "known  iiifected 
herd"  if  the  herd  of  swine  has  been 
released  from  pseudorabies  quarantine 
in  accordance  writh  the  following 
provisions: 

In  a  herd  of  swine  in  which  (s«vinc]  are 
positive  to  an  official  pseudorabies  serologic 
test  but  no  swine  are  positive  at  titers  greater 
than  1:8,  all  titered  swine  are  subjected  to 
another  ofTicial  pseudorabies  serologic  test 
and  found  negative;  and  all  other  swine  in  the 
herd  which  an  epidemiologist,  approved  by 
the  State  animal  health  official  and  the  Area 
Veterinarian  in  Charge,  requires  to  be 
subjected  to  an  official  pseudorabies 
serologic  test  are  tested  and  found  negative, 
(footnote  deleted] 

One  comment  was  received  which 
addressed  this  issue.  The  commenter 
stated  that  they  concurred  with  the  idea, 
but  that  all  breeding  swine  should  be 
tested,  rather  than  just  all  titered  swine, 
and  if  such  swine  were  found  to  be 
negative,  the  herd  should  be  removed 
from  quarantine. 

No  changes  are  made  in  the  proposal 
based  on  this  comment.  APHIS  believes 
that  to  test  all  breeding  swine  in  the 
herd  would  be  to  require  unnecessary 
testing.  Such  additional  testing  would  be 
unlikely  to  provide  additional 
information  concerning  the  incidence  of 
pseudorabies  in  the  h«d.  Useful 
information  would  be  obtained  only 
from  tests  of  the  titered  swine,  whose 
disease  status  was  unresolved  based  on 
the  earlier  required  test,  and  of  all  other 
swine  which  an  epidemiologist  has 
determined  should  be  tested. 

From  Known  Infected  Herd  to  Qualified 
Pseudorabies  Negative  Herd 

In  the  proposal  it  was  proposed  to 
amend  the  procedures  in  S  B5.1(ee]  for 
attaining  qualified  pseudorabies 
negative  herd  status  to  require  that  such 
status  could  not  be  attained  by  a  herd 
which  had  been  classified  as  a  "known 
infected  herd"  within  30  days  of  the  test 
necessary  to  qualify  the  herd  as  a 
qualified  pseudorabies  negative  herd. 


Only  one  comment  was  received  on 
this  issue.  It  stated  that  status  as  a 
qualified  pseudorabies  negative  herd 
shotild  not  be  given  until  the  herd  had 
been  free  of  pseudorabies  for  12  months. 
No  changes  are  made  based  on  this 
comment 

As  stated  In  the  second  proposal  at  SO 
FR 14932-14933: 

Under  the  proposed  provisions  of 
SS  85.1(ee)  and  85.1(l)(2)(i).  a  previously 
infected  herd  could  not  become  a  qualified 
pseudorabies  negative  herd  for  a  minimuHi  of 
60  days.  A  herd  determined  to  have  liad 
pseudorabies  would  not  be  eligible  to  be 
removed  from  'known  infected  herd'  status 
unless  stvine  in  the  herd  were  tested  and 
found  negative  90  days  or  more  after  removal 
of  the  infected  swine.  Then  it  «vould  take  an 
additional  30-day  period  before  a  iierd  ooatd 
l>e  tested  to  quali^  as  a  'qualified 
pseudoriiL^es  negative  herd.'  Based  on 
Departmental  expertise,  it  appears  that  these 
procedures  for  changing  the  designation  of 
herds  would  be  adequate  to  allow  such  herds 
to  be  designated  as  'qualified  pseudorabies 
negative  herds'  without  the  herds  having  a 
significant  risk  that  pseudorabies  would  lie 
present  in  the  herd  or  on  the  premises. 

APHIS  reaffirms  this  rationale. 

Section  95.1  fee),  Qualified  Pseudombies 
Negative  Herds 

In  the  proposal  it  was  proposed  to 
amend  the  procedures  in  §  85.1(ee)  for 
attaining  or  regaining  qualified 
pseudorabies  negative  herd  status  to 
require  that  all  swine  in  the  herd 
regardless  of  age.  except  swine  nursing 
from  their  mother,  must  be  subjected  to 
an  official  pseudorabies  serologic  test 
and  found  negative.  Under  the  current 
regulations,  qualified  pseudorabies 
negative  herd  status  is  attained  or 
regained  by  subjecting  all  swine  over  6 
months  of  age  to  an  official 
pseudorabies  test  and  finding  all  swine 
so  tested  negative.  The  proposed 
amendment  to  this  section  would 
require  additional  swine  to  be  tested  in 
order  for  a  herd  of  swine  to  regain  status 
as  a  qualified  pseudorabies  negative 
herd. 

Three  comments  were  received  on  this 
issue.  One  commenter  appeared  to  favor 
the  proposed  amendments.  A  second 
commenter  favored  testing  only  swine 
over  6  months  of  age  on  the  second 
required  test;  stating  that  to  test  more 
swine  would  not  provide  more 
information.  The  third  commenter  stated 
that  if  a  herd  is  already  released  frt)m 
quarantine,  in  order  to  regain  status  as  a 
qualified  pseudorabies  negative  herd  It 
should  have  to  meet  only  ^e  testing 
requirements  required  of  any  negative 
herd  or  herd  of  unknown  status  in  order 
to  attain  status  as  a  qualified 
pseudorabies  negative  herd. 


APHIS  has  carefully  considered  these 
comments.  It  appears  that  the  proposed 
amendment  should  be  adopted  as  to  the 
first  test  required,  but  not  as  to  the 
second  test  required  by  the  regulations. 
The  change  as  to  the  first  test  is  needed 
to  conform  the  testing  requirements 
concerning  qualified  pseudorabies 
negative  herds  to  the  testing 
requirements  for  release  of  known 
infected  herds  from  quarantine. 
However,  testing  only  those  swine  over 
6  months  of  age  on  the  second  test 
conducted  after  the  herd  has  been 
released  from  quarantine,  as  is  currently 
required  by  the  regulations,  appears  to 
be  adequate  to  requalify  a  herd  as  a 
qualifiedpseudorabies  negative  herd, 
and  would  conform  the  testing 
requirements  required  of  all  herds  wfaidi 
are  being  tested  for  qualified 
pseudorabies  negative  herd  status. 

The  proposal  also  proposed  to  amend 
S  85.1(ee)  in  order  to  require  that 

AU  swine  intended  to  \x  added  to  a 
qualified  paeudorabies  negative  herd  sliali  be 
isolated  until  the  suvine  liave  been  found 
negative  to  two  ofiidal  pseudoralMes 
serologic  tests,  one  conducted  30  days  or 
more  after  Itie  swine  have  been  placed  in 
isolation,  the  second  test  being  conducted  30 
days  or  more  after  the  first  test  except  (i) 
swine  intended  to  be  added  to  a  qualified 
pseudorabies  negative  herd  directly  from 
another  qualified  pseudorabies  negative  herd 
may  be  added  without  isolatian  or  tastias  (ii) 
swine  inteaded  to  be  added  to  a  qualified 
pseudorabies  negative  lierd  from  anotlier 
qualified  pseudorabies  negative  herd,  but 
with  interim  contact  with  swine  other  than 
those  from  a  single  qualified  pseudorabies 
negative  herd,  shall  be  isolated  until  the 
swine  have  been  found  negative  to  an  official 
pseudorabies  serologic  test,  conducted  30 
days  or  more  after  the  swine  have  been 
placed  in  isolation:  (iii)  swine  returned  to  the 
herd  after  contact  with  swine  other  than 
those  from  a  single  qualified  paeodorabies 
negative  herd  sliail  be  [isolated]  until  the 
swine  have  t>eeo  found  negative  to  an  official 
pseudorabies  serologic  test  conducted  30 
days  or  more  after  the  swioe  have  been 
placed  in  isolation. 

Five  comments  addressed  theae 
proposed  changes.  Three  commenta 
were  favorable.  One  commenter  stated 
that  "implementation  of  and  enforcing 
the  provision  of  two  negative  tests 
before  adding  swine  to  a  qualified  herd 
will  be  extremely  difficult"  Another 
commenter  stated  that  no  animals, 
regardless  of  source,  should  be  allowed 
to  be  added  to  a  qualified  herd  without 
isolation  for  30  days  and  retesting. 

No  changes  are  made  based  on  these 
comments.  The  Department  does  not 
agree  that  no  animals,  even  those  fiwn 
qualified  pseudorabies  negative  herds. 
should  be  added  to  a  qualified 
pseudorabies  negative  herd  without 
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isolation  for  30  days  and  retesting.  The 
Department  does  not  believe  that  such 
precautions  would  contribute 
meaningfully  to  e^orts  to  control  the 
spread  of  pseudorabies.  Further,  though 
enforcement  of  the  provisions  for  two 
negative  tests  may  be  difHcuIt,  it 
appears  that  these  requirements  are 
needed  in  order  to  help  prevent  the 
introduction  of  pseudorabies  into  a  herd. 
In  addition,  it  is  anticipated  that  most 
affected  persons  will  readily  comply 
with  the  provisions. 

One  comment  addressed  the  issue  of 
cleaning  and  disinfecting  premises 
where  positive  swine  have  been 
removed  from  qualified  pseudorabies 
negative  herds  and  only  negative  swine 
remain,  stating  that  such  cleaning  and 
disinfecting  "is  unnecessary  and  will  not 
accomplish  anything."  Amendments  to 
the  cleaning  and  disinfection 
requirements  in  {  85.1  (ee)  were 
proposed  in  the  first  proposal,  but 
deleted  in  the  second  proposal  based  on 
comments.  This  issue  was  discussed  at 
length  in  the  second  proposal  at  50  FR 
14933.  Therefore  no  changes  are  made 
based  on  this  comment. 

Section  8S.l(ff}.  Pseudorabies  Controlled 
Vaccinated  Herd . 

Two  of  the  comments  received  which 
addressed  f  8S.l(ff)  stated  that  they 
objected  to  the  entire  category  of  a 
"pseudorabies  controlled  vaccinated 
herd"  and  a  third  comment  stated  that 
they  did  not  understand  "how  any 
vaUdity  could  be  given  to  negative 
pseudorabies  status  conferred  on 
vaccinated  swine."  Five  other  comments 
either  addressed  the  specific 
amendments  put  forth  in  the  proposal  or 
suggested  other  amendments  to 
8  85.1(ff). 

APHIS  personnel  have  carefully 
considered  these  comments.  Based  on 
the  comments  received,  a  determination 
has  been  made  to  consider  publishing  a 
proposal  to  eliminate  the  category  of 
"pseudorabies  controlled  vaccinated 
herd." 

In  addition,  a  determination  has  been 
made  to  amend  S  85.1(ff)  as  is  necessary 
at  this  time  to  improve  the  effectiveness 
of  the  current  program  to  prevent  the 
interstate  spread  of  pseudorabies. 
Therefore,  the  five  comments  which 
addressed  the  specific  amendments 
proposed  to  {  85.1(ff)  are  discussed 
below. 

The  provisions  in  S  65.1  (ff)  for 
attaining  and  maintaining  pseudorabies 
controlled  vaccinated  herd  status 
require,  among  other  things,  that  all 
swine  over  6  months  of  age  in 
pseudorabies  controlled  vaccinated 
herds  be  vaccinated  for  pseudorabies.  It 


was  proposed  to  amend  these  provisions 
to  provide  that  a  minimum  of  10%  of  the 
swine  over  six  months  of  age  in  a 
pseudorabies  controlled  vaccinated  herd 
be  unvaccinated  swine. 

One  comment  received  was 
completely  favorable.  Another 
commenter  was  favorable,  but  suggested 
that,  "[a]s  an  alternative,  producers 
should  be  allowed  to  test  25  percent  of 
unvaccinated  animals  greater  than  16 
weeks  of  age."  The  commenter 
explained  that  "[s]enmi  titers  in  these 
pigs  should  provide  evidence  of 
circulating  virus  in  the  herd."  This 
commenter  stated  that  if  the  producer 
chose  to  test  25  percent  of  the  offspring 
16-20  weeks  of  age,  there  would  be  no 
need  to  leave  10  percent  of  the  animals 
over  six  months  of  age  unvaccinated. 

APHIS  has  carefully  considered  this 
comment  and  has  determined  that  the 
commenter's  suggestion  should  be 
adopted.  Therefore,  9  85.1  Iff]  is 
amended  to  provide  that  all  swine  in  a 
pseudorabies  controlled  vaccinated  herd 
may  be  vaccinated  if  the  producer  takes 
the  option  of  maintaining  herd  status  by 
testing  offspring. 

Section  i  e5.1(ff)  is  also  amended  to 
allow  producers,  as  an  option,  to  leave 
10  percent  of  swine  over  6  months  of  age 
in  the  herd  unvaccinated  and  to 
maintain  status  as  a  pseudorabies 
controlled  vaccinated  herd  by  testing 
the  unvaccinated  swine  every  80-105 
days. 

The  proposal  also  proposed 
amendments  to  those  portions  of 
S  85.1  (ff)  which  set  forth  procedures  for 
attaining  or  regaining  pseudorabies 
controlled  vaccinated  herd  status  if  any 
swine  tested  are  found  positive  to 
pseudorabies  on  the  qualifying  official 
pseudorabies  serologic  test  or  any 
subsequent  official  pseudorabies  test. 
Section  85.1(ff)  provides,  in  part,  that 
after  the  test  positive  swine  are 
removed,  pseudorabies  controlled 
vaccinated  herd  status  is  attained  or 
regained  by  tests  conducted  on  all  swine 
over  6  months  of  age.  and  finding  all 
swine  so  tested  negative.  It  was 
proposed  to  require  that  to  attain  or 
regain  pseudorabies  controlled 
vaccinated  herd  status,  all  swine  in  the 
herd  over  16  weeks  of  age  must  be 
subjected  to  two  consecutive 
pseudorabies  serologic  tests,  at  stated 
intervals,  and  be  found  negative. 

Two  comments  were  received  on  this 
issue.  One  commenter  asserted  that  all 
pigs,  except  those  nursing  from  their 
mothers,  should  be  subjected  to  the  first 
test,  but  that  the  second  test  should  only 
be  conducted  on  animals  over  six 
months  of  age.  The  other  commenter 
agreed,  stating  that  once  a  herd  has  met 


the  requirements  for  release  from 
quarantine,  it  should  only  have  to  meet 
the  testing  requirements  required  of  any 
negative  herd  or  herd  of  unknown  status 
in  order  to  gain  pseudorabies  controlled  * 
vaccinated  herd  status. 

APHIS  has  carefully  considered  these 
comments  and  agrees  that  the  proposed 
regulations  should  be  amended  to 
require  the  testing  of  all  swine  except 
swine  nursing  their  mothers  on  the  first 
test.  This  is  consistent  with  testing 
required  for  release  of  quarantine.  In 
addition,  APHIS  believes  the  proposed 
regulations  should  be  amended  to 
require  that  on  the  second  test  only 
swine  over  6  months  of  age  must  be 
tested  and  found  negative  for 
pseudorabies.  This  is  consistent  with 
testing  required  to  requalify  an  infected 
herd  as  a  "qualified  pseudorabies 
negative  herd"  and  eliminates  the 
requirement  that  a  herd  which  was 
formerly  a  pseudorabies  controlled 
vaccinated  herd  must  be  subjected  to 
more  testing  to  be  requalified  as  such 
than  a  herd  which  was  never  qualified 
as  a  pseudorabies  controlled  vaccinated 
herd. 

Section  8SS,  Interstate  Movement  of 
Infected  Swine  or  Exposed  Swine 

With  respect  to  the  interstate 
movement  of  infected  or  exposed  swine 
for  slaughter,  it  was  proposed  to  amend 
{  8S.S(a)(3)  of  the  regulations  to  provide 
that  if  [such]  swine  are  moved  interstate 
and  identity  of  the  farm  of  origin  of  each 
swine  is  maintained,  the  permit  or 
owner-shipper  statement  [accompanying 
the  swine]  need  not  list  the  individual 
identification  of  the  swine  if  the  swine 
are  identified  to  the  farm  of  origin  at  the 
recognized  slaughtering  establishment 
or  the  first  slaughter  market. 

Four  commenters  addressed  this 
issue:  Three  supported  the  proposed 
change;  the  fourth  opposed  it.  The 
commenter  who  opposed  the  proposed 
change  stated  that  "(c]ertain  restrictions 
need  to  be  maintained  to  assure 
pseudorabies-infected  swine  are  not 
allowed  into  [the  commenter's  State] 
without  proper  controls  and  that 
vehicles  transporting  these  swine  be 
properly  cleaned  and  disinfected  after 
delivery  of  the  infected  swine". 

No  change  is  made  based  on  these 
comments.  Section  85.12  of  the 
regulations  requires  that  all  means  of 
conveyance  used  in  connection  with  the 
interstate  movement  of  pseudorabies- 
infected  or  exposed  livestock  be  cleaned 
and  disinfected. 


Federal  Register  /  Vol  50,  No.  221  /  Friday.  November  15.  1985  /  Rules  and  Regulations        47348 


Section  85.7,  Interstate  Movement  of 
Swine  Not  Vaccinated  for  Pseudorabies 
and  Not  Known  To  Be  Infected  With  or 
Exposed  to  Pseudorabies 

Section  85.7  of  the  regulations  sets 
forth  requirements  for  ^e  interstate 
movement  of  swine  not  vaccinated  for 
pseudorabies  and  not  known  to  be 
infected  with  or  exposed  to 
pseudorabies.  The  current  provisions  in 
§  85.7(b)  allow  such  swine  to  move 
interstate  from  any  source  to  an 
approved  livestock  market  and  then 
directly  to  a  feedlot,  quarantined 
feedlot,  or  quarantined  herd.  It  was 
proposed  to  amend  this  provision  to 
allow  swine  not  vaccinated  for 
pseudorabies  and  not  known  to  be 
infected  with  or  exposed  to 
pseudorabies  to  move  interstate  firom  a 
farm  of  origin  through  two  approved 
livestock  markets  before  being  moved  to 
a  feedlot,  quarantined  feedlot,  or 
quarantineid  herd. 

Two  commenters  addressed  these 
issues.  One  commenter  stated  that  they 
did  not  approve  of  movements  through 
two  markets  but  instead  would  limit 
such  movements  to  one  market  The 
other  commenter  stated  that  they  agreed 
"with  the  provision  allowing  movement 
through  two  approved  livestock  markets 
before  being  moved  to  a  feedlot 
However,  this  does  not  allow  for  the 
producers  who  have  made  a  business  of 
conditioning  lightweight  unthrifty,  or 
runt  pigs  for  subsequent  sale  as 
healthier  feed  pigs.  These  businesses 
could  not  bring  pigs  from  markets  and 
resell  through  markets  because  in 
counting  themselves  as  a  market  of 
sorts,  their  pigs  would  have  traveled 
through  three  markets,  in  violation  of 
the  tWo^market  maximum;"   ' 

No  changes  are  made  based  on  these 
comments.  The  proposed  amendment  to 
the  regulation  is  limited  to  allowing 
swine  to  move  interstate  from  a  farm  of 
origin  through  two  approved  livestock 
markets  before  being  moved  to  a 
feedlot  quarantined  feedlot,  or 
quarantined  herd.  Businesses  such  as 
those  described  by  the  commenter 
would  not  be  allowed  to  move  swine 
interstate  under  this  provision.  Not  only, 
as  correctly  stated  by  the  commenter, 
would  swine  from  such  businesses 
"have  traveled  through  three  markets,  in 
violation  of  the  two-market  maximum", 
but  such  swine  would  not  have  moved 
interstate  from  a  farm  of  origin,  as 
would  be  required  under  the  proposed 
provision.  In  addition,  unthrifty  "runt" 
pigs  may  be  infected  with  pseudorabies 
virus. 

The  current  provisions  in  S  85.7(b) 
also  require  that  swine  not  vaccinated 
for  pseudorabies  and  not  known  to  be 


infected  with  or  exposed  to 
pseudorabies  (other  than  those  from 
qualified  pseudorabies  negative  herd)  be 
identified  to  the  farm  of  origin  prior  to 
movement  and  be  accompanied  by  a 
certificate.  It  was  proposed  to  allow 
such  swine  not  vaccinated  to  move 
interstate  from  a  farm  of  origin  to  an 
approved  livestock  market  when 
accompanied  by  em  owner-shipper 
statement  in  lieu  of  a  certificate.  The 
swine  would  then  be  identified  to  the 
farm  of  origin  by  an  identification  tag 
after  arrival  at  the  first  approved 
livestock  market 

One  comment  favored  the  proposed 
amendment.  A  second  comment 
apparently  objected  to  all  provisions  in 
the  regulations  for  owner-shipper 
statements,  including  this  proposed 
provision  in  §  85.7,  stating  that  the 
owner-shipper  statement  "does  not 
woric  and  causes  considerable 
adversities  among  livestock  owners." 

No  change  is  made  on  this  comment 
This  amendment  applies  to  swine  which 
are  normally  moved  without 
identification  to  the  farm  of  origin  and 
without  individual  identification.  Such 
identification  is  normally  applied  at  the 
livestock  maricet  Therefore,  as  stated  in 
the  second  proposal  at  50  PR  14935.  "It 
appears  that  the  owner-shipper 
statement  is  essential  to  identify  a 
shipment  of  animals.  The  statement 
would  be  required  to  be  signed  by  the 
owner  or  shipper  of  the  swine.  Such 
persons  would  have  knowledge  of  the 
status  and  origin  of  the 
swine.  .  .  .  Also,  it  appears  that  it  is 
necessary  that  the  owner-shipper 
statement  accompany  the  swine  from 
the  farm  of  origin.  OUierwise,  there 
would  be  no  assurance  that  the  swine 
would  be  identified  during  interstate 
movement"  The  Department  affirms 
this  rationale. 

Permits  and  Certificates 

In  the  first  proposal  it  vras  proposed 
to  amend  §  85.10(b)  to  read  as  follows: 

A  copy  of  each  permit  or  certificate  issued 
in  accordance  with  this  part  shall  be  sent  by 
the  person  issuing  such  document  to  the  State 
animal  health  ofHcial  of  the  State  of 
destination  in  accordance  with  instructions 
issued  by  the  State  animal  health  oQicial  of 
the  State  of  origin  within  3  days  of  th« 
issuance  of  the  document. 

In  the  second  proposal  it  was 
proposed  to  amend  (  85.10(b]  to  read  as 
follows: 

A  copy  of  each  permit  or  certificate  issued 
in  accordance  with  this  part  shall  be  sent  by 
the  person  issuing  such  document  to  the  State 
animal  health  official  of  the  State  of 
destination  «vithtn  3  days  of  the  issuance  of 
the  document 


One  comment  received  addressed  this 
proposed  amendment.  The  commenter 
stated  that  the  current  regulation  should 
be  retained  and  that  adoption  of  the 
proposed  amendment  would  result  in  a 
requirement  that  swine  health 
certificates  be  handled  differently  from 
all  other  health  certificates. 

No  changes  are  made  based  on  this 
comment 

As  stated  in  the  second  proposal  at  SO 
FR 14936,  the  language  originally 
proposed  was  re-proposed.  ".  .  .  except 
for  'in  accordance  with  instructions 
issued  by  the  State  animal  health 
official  of  the  State  of  origin.'  These 
words  [were]  not  included  in  the  second 
proposed  rule  because  not  all  States 
have  established  such  instructions." 

As  further  stated  in  the  second 
proposal: 

In  addition  to  complying  with  this 
regulatioa  accredited  veterinarians  must 
comply  with  any  additional  instructions, 
consistent  with  the  regulations  which  are    ' 
issued  by  the  State  animal  health  official  of 
the  Area  Veterinarian  in  Charge  regarding 
the  distribution  of  such  documents,  such  as 
also  sending  copies  of  the  permit  or 
certificate  to  the  State  of  origia  However,  fai 
every  instance  tiie  regulations  require  the 
person  issuing  the  certificate  or  permit  to 
send  a  copy  of  the  certificate  or  permit  to  the 
SUte  animal  health  official  of  tlie  State  of 
destinattoo  within  three  days  of  its  issuance. 

The  adoption  of  the  wording  proposed  in 
the  second  proposal  will  conform  the 
certificate  requirements  in  Rart  85  widi 
the  other  certificate  requirements  in  the 
other  parts  of  this  Chapter  concerning 
die  handling  of  health  certificates. 

Miscellaneous 

This  document  includes  other 
miscellaneous  changes  for  the  purposes 
of  clarity. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 
the  reporting  and  recordkeeping 
provisioiu  that  are  included  in  this  Hnal 
Rule  have  been  cleared  by  the  Office  of 
Management  and  Budget  (OMB).  The 
information  collection  provisions  have 
been  given  the  OMB  clearance  number 
0579-0069. 

Executive  Order  12291  and  Certification 
Under  the  Regulatory  Flexibility  Act 

This  action  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  action  will  have  an  annual 
effect  on  the  economy  of  less  than  one 
hundred  million  dollars;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
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coniantii,  indivHiiM)  industries. 
Federal.  Stetai.  or  local  fovenuwnt 
agcadcs.  or  iMpspkic  lesiaoK  will  not 
have  a  sjgnificail  advctsc  eSect  oa 
compalitmi.  — ipieyineut.  invcsbaenU 
productivity,  ionovation.  or  the  ability  of 
United  Stalcs^Mstd  eatefpriaes  to 
compete  with  foiejgn-baoed  enterprises 
in  doaMstic  or  export  aaikets. 

This  document  provides  an  alternate 
method  by  which  a  herd  ol  swiae  which 
has  been  classified  as  a  kacMini  infected 
held  can  be  lemtwad  froas  such 
classificatiaB;  provides  an  allemate 
method  by  aHkkh  a  herd  U  swkie  can 
attain  or  icgain  statws  as  a  qualified 
pseadorabies  negative  herd;  profvides 
alternate  awthods  by  which  swiaa  not 
vaccinated  lor  pseadorabies  sad  not 
known  to  be  infected  with  or  es^oscd  to 
pseudorabies  can  be  moved  interstate  to 
approved  livestock  markets, 
quarantined  leedlots,  qaarantined  herds. 
and  feedlots;  aad  provides  an  alternate 
method  by  wUch  ahqiiteia  ca 
swine  hrfected  wiA  or  exposed  to 
pseudorabies  to  siaai^tar. 

Thg  PepaitMsnt  believes  that  the 
above-mentianed  amendments  wffl 
result  in  a  smaD  eoonomlc  impact  upon 
swine  producers  oo  some  occasions. 
This  docament  restricte  the  interstete 
moveaent  bom  an  approved  ttve«k)di 
market  ol  ccrtaio  swine  whicb  oe  not 
vaccinated  for  or  known  to  be  infected 
with  or  exposed  to  pseudorabies.  Pew 
shippers  of  swine  wriO  be  affected  by 
this  restriction.  This  docummt  also  adds 
testing  requirements  to  maintain 
qualified  pseadorabies  herd  status. 
Fewer  than  one  percent  of  the  swine 
herds  in  the  country  are  qualified 
pseudorabies  negative  herds.  This 
document  fiirther  provides  an  im|woved 
metfiod  by  which  the  pseudorabies 
disease  status  of  a  pseudorabies 
controlled  vaccinated  herd  can  be 
monitored.  Fewer  than  one  percent  of 
the  swine  herds  in  the  coantry  are 
pseudorabies  cantiotled  vacdnaled 
herds. 

The  ahematives  considered  were: 

1.  Do  not  amend  the  present 
regulations.  This  would  cmtinue  known 
inequities  m  the  present  regulations  aad 
provide  no  relief  to  affected  persons. 
Therefore,  this  alternative  was  not 
adopted. 

2.  Rescind  the  regulations.  This  wouM 
pennit  the  disease  to  spread  ancheGked. 
Therefore,  tins  ahemativc  was  aot 
adopted. 

^.  Amend  the  regulations  as  set  forth 
in  the  text  portioa  of  this  doonseBt  TUa 
altem^ive  relieveathe  aSeOted  pcnona 
of  sonw  regulatory  burdens  which  do 
not  appear  to  be  necessary  for  the 
prevention  of  die  interstate 


dissemination  oi  pseudorabies. 
Therefore,  this  ahemative  was  adopted. 

Under  the  drcunistances  explained 
above,  the  Adtaunistralor  of  the  Animal 
and  Mant  Health  InspactJon  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  iaspact  on  a 
substantial  number  of  small  entities. 


Exacutiva  Oldv  12973 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Ha.  10025  and  is  subject  to  the 
provisions  of  Exceubve  Order  12372 
which  requires  intergovernmental 
consultation  wndk  State  aad  local 
officiafs.  (See  7  CFR  I^rf  3015}. 

list  af  Stabfact  hi  t  CFlt  FM  IS 

Animal  (fiseases.  Livestock  and 
livestock  products,  Qaarantine, 
Transportation.  RKudorabies. 

PART  85-PSEIIDORABia 

Accordingly.  9  CFR  Part  8&  is 
amended  ia  the  foUowiog  re^iiects: 

1.  The  authority  citetion  fior  Part  85  is 
revised  to  read  as  ft^ws: 


Au*arity:  a  UWL IM.  112.  lia.  MS.  117. 
12a  121. 12»-12tk  13«b.  IMfc  7  OH  2.17.  Ul. 
and  371.2(d). 

2.  h  f  iS^l.  the  defmMiona  are 
arranged  in  alpiiabetical  older  and  the 
paragraph  designations  ara  deleated. 

3.  In  S  KLl.  the  definition  for  ICnown 
infected  henT  is  revised  to  read  as 
follows: 

SS5.1    PaWnWons. 


Known  infectedberd.  Any  herd  in 
which  ai^  hvestock  haa  been 
determined  to  be-infected  with 
pseudorabies  by  an  official 
pseudorabies  test  or  diagnooed  by  a 
veterinarian  as  having  pseadorabies. 

(1)  A  herd  of  livestock,  other  than 
swine,  shall  no  longer  be  classified  as  a 
known  infected  heni  after  10  days  since 
the  laat  dinical  case  of  paeudovabies  in 
the  herd. 

(2)  A  herd  (^  swine  which  has  been 
released  from  pseudorabies  quarantine 
in  accordance  with  die  following 
provisions  shall  no  longer  be  classified 
as  a  known  infected  hod  if: 

(i)  AH  swtoe  positive  to  an  oflkial 
pseudorri>ies  test  have  been  removed 
^m  the  premises:  sH  swine  which 
remain  in  the  herd,  except  swine  nursing 
from  their  mothets,  are  su^ected  to  an 
official  pseudorabies  serologic  test  and 
found  negative  30  days  or  nwre  after 
removal  of  swine  positive  to  an  ofiRcial 
pseudorabies  test;  and  no  livestock  on 
the  permises  have  shown  cHnioii  signs 
of  pseudorabtea  after  removal  of  the 
postive  swine:  or 


(ii]  All  swine  have  been  depopulated 
for  30  days  and  the  herd  premises  have 
been  cleaned  aad  disinfrated  in 
accordance  with  |  SSlIS;  or 

(iii)  In  a  herd  of  swine  in  which  swine 
are  positive  to  an  oCEcial  pseudorabies 
serologic  test  but  no  swine  are  postive 
at  titers  greater  than  VA,  all  titered 
swine  are  subjected  to  another  oHkial 
pseudorabies  serologic  test  and  found 
negative;  and  all  other  swine  in  the  herd 
which  an  epidemiologist,  approved  by 
the  State  am'mal  health  ofTuual  and  the 
Veterinarian  in  Charge,  requires  to  be 
subjected  to  an  oflidal  pseudorabies 
serologic  test  are  tested  and  found 
negative. ' 


4.  In  §  85.1.  the  definition  for 
"Exposed  Hvestock"  is  amended  by 
removif^  die  term  "Zi  consecutive 
days"  and  inserting  die  term  "W 
consecutive  days"  n  Nea  thereof. 

5.  In  S  85.1.  the  definition  for  "Official 
pseudorabies  test"  is  amended  by 
changing  tf»e  mnnber  of  footnotes  1. 2. 
and  3  and  tbe  references  thereto  to  2. 3, 
and  4,  respectively. 

6.  bt  1 85.1.  the  definition  for 
"Slanghter  marfcet"is  amended  by 
chan^ng  the  footnotes  4  and  5  the 
references  thereto  to  5  and  8, 
respectivefy. 

7.  In  9  8S.I,  the  definition  for 
"Qaarantined  herd"  is  amended  by 
removing  the  words  "pseudorabies  test" 
and  inserting  the  words  "^>seudorabies 
serologic  test"  m  Ilea  thereof. 

a  In  S  85.1.  the  definition  fc»-  "Oflieial 
vaccinate"  is  amended  by  changing  the 
number  of  footnote  8  and  the  reference 
thereto  to  7. 

9.  In  S  85.1.  the  definition  for  "Owner- 
shipper  statement"  is  revised  to  read  as 
follows: 


Chmer-ahipper  statement  A 
statement  signed  by  the  owner  or 
shipper  of  swrne  which  staler.  (1)  The 
number  of  swine  to  be  nwvtdi  (2)  the 
points  of  origin  and  destination;  (3)  the 
consignor  and  consignee;  and  (4)  any 
additional  ifrforraation  required  by  Ais 
part. 


'  1**  LpiilftinJologSBl  (Ml  eonsMler  Ihe  foAewing 
epid««Magk  tiiMeMS  to  «MnHNC  wMdi  (wiM  w 
the  h«rd.  i*  addUiiHi  to  Ike  lilcf«d  MRM.  BMI  ke 
subfected  lo  m  official  paeudorfoie*  serologic  test 
and  fouixt  ncgaSve:  (a)  lh«  p«rcenta«e  and  number 
of  literetf  •winv  to  Hie  herrir  ft»)  (tie  mMber  of 
titeiHi  tortoc  ac  CMpmrf  to  *c  MuriMT  of  a«tor 
tested;  (c)  the  extent  of  the  contact  of  member*  •( 
the  herd  wMi  Ike  tilerad  awiNa;  (d)  the  ptcvaleace 
of  pecudorabfes  »n  tke  area;  fe)  thp  hard 
managmienf  practice*:  ami  (fj  airy  offier  rcMaMe 
epidemMagic  euUaiioe. 
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la  In  S  65.1,  the  dejfinition  for 
"Qualified  pseudorabies  negative  herd" 
is  revised  to  read  as  follows: 

•        *        *        •        • 

Qualified  pseudorabies  negative  herd. 
(1)  QualiRed  pseudorabies  negative  herd 
status  is  attained  by  subjecting  all  swine 
over  6  months  of  age  to  an  official 
pseudorabies  serologic  test  and  finding 
all  swine  so  tested  negative.  The  herd 
must  not  have  been  a  known  infected 
herd  within  the  past  30  days.  A 
minimum  of  90  percent  of  the  swine  in 
the  herd  must  have  been  on  the 
premises  and  a  part  of  the  herd  for  at 
least  90  days  prior  to  the  qualifying 
official  pseudorabies  serologic  test  or 
have  entered  directly  from  another 
qualified  pseudorabies  negative  herd. 

(2)(i)  If  on  a  qualifying  official 
pseudorabies  serologic  test  or  any 
subsequent  official  pseudorabies  test 
any  swine  so  tested  are  positive, 
quahfied  pseudorabies  negative  herd 
status  is  attained  or  regained  by: 
removing  all  positive  swine  and 
cleaning  and  disinfecting  the  herd 
premises  in  accordance  with  9  85.13; 
subjecting  all  swine  in  the  herd,  except 
swine  jiursing  from  their  mothers,  to  an 
official  pseudorabies  serologic  test  30 
days  or  more  after  removal  of  the 
positive  swine  and  finding  all  swine  so 
tested  negative;  and,  after  an  interval  of 
30  to  60  days  after  the  first  such  negative 
official  pseudorabies  serologic  herd  test, 
subjecting  all  swine  in  the  herd  over  6 
months  of  age  to  another  official 
pseudorabies  serologic  test  and  finding 
all  swine  so  tested  negative;  or 

(ii)  If  on  any  qualifying  official 
pseudorabies  serologic  test  or  any 
subsequent  official  pseudorabies 
serologic  test,  any  swine  so  tested  are 
positive,  but  no  swine  are  positive  at 
titers  greater  than  1:6,  qualified 
pseudorabies  negative  herd  status  is 
attained  or  regained  by:  Subjecting  all 
titered  swine  and  all  other  swine 
required  to  be  tested  by  an 
epidemiologist,  approved  by  the  State 
animal  health  official  and  the 
Veterinarian  in  Charge,  to  an  official 
pseudorabies  serologic  test  and  finding 
all  such  swine  negative.* 

(3)  Qualified  pseudorabies  negative 
herd  status  is  maintained  by  subjecting 
all  swine  over  6  months  of  age  in  the 
herd  to  an  official  pseudorabies 
serologic  test  at  least  once  each  yecur 
(this  must  be  accomplished  by  testing  25 
percent  of  swine  over  6  months  of  age 
every  80-105  days  and  finding  all  swine 
so  tested  negative,  or  by  testing  10 
percent  of  the  swine  over  6  months  of 
age  each  month  and  finding  all  swine  so 
tested  negative;  no  swine  shall  be  tested 
twice  in  1  year  to  comply  with  the  25 


percent  requirement  or  twice  in  10 
months  to  comply  with  the  10  percent 
requirement).  All  serine  intended  to  be 
added  to  a  qualified  pseudorabies 
negative  herd  shall  be  isolated  until  the 
swine  have  been  found  negative  to  two 
official  pseudorabies  serologic  tests,  one 
conducted  30  days  or  more  after  the 
swine  have  been  placed  in  isolation,  the 
second  test  being  conducted  30  days  or 
more  after  the  first  test;  except  (i)  swine 
intended  to  be  added  to  a  qualified 
pseudorabies  negative  herd  directly 
from  another  qualified  pseudorabies 
negative  herd  may  be  added  without 
isolation  or  testing;  (ii]  swine  intended 
to  be  added  to  a  qualified  pseudorabies 
negative  herd  bom  another  qualified 
pseudorabies  negative  herd,  but  with 
interim  contact  with  swine  other  than 
those  &x}m  a  single  qualified 
pseudorabies  negative  herd,  shall  be 
isolated  until  the  swine  have  been  found 
negative  to  an  official  pseudorabies 
serologic  test,  conducted  30  days  or 
more  after  the  swine  have  been  placed 
in  isolation;  (iiij  swine  returned  to  the 
herd  after  contact  with  swine  other  than 
those  bom  a  single  qualified 
pseudorabies  negative  herd  shall  be 
isolated  until  the  swine  have  been  found 
negative  to  an  official  pseudorabies 
serologic  test  conducted  30  days  or  more 
after  the  swine  have  been  placed  in 
isolation. 


11.  In  S  85.1,  the  definition  for 
"Pseudorabies  controlled  vaccinated 
herd"  is  revised  to  read  as  follows: 


Pseudorabies  controlled  vaccinated 
herd.  (1)  Pseudorabies  controlled 
vaccinated  herd  status  is  attained  by 
subjecting  all  swine  over  6  months  of 
age  to  an  official  pseudorabies  serologic 
test  and  finding  all  swine  so  tested 
negative.  The  herd  must  not  have  been  a 
known  infected  herd  within  the  past  30 
days.  Any  swine  in  the  herd  over  6 
months  of  age  may  be  vaccinated  for 
pseudorabies  within  15  days  after  being 
subjected  to  an  official  pseudorabies 
serologic  test  and  found  negative.* 

(2)  If  on  the  qualifying  official 
pseudorabies  serologic  test  or  any 
subsequent  official  pseudorabies  test, 
any  swine  so  tested  are  positive, 
pseudorabies  controlled  vaccinated  herd 
status  is  attained  or  regained  by: 
removing  all  positive  swine;  cleaning 
and  disinfecting  the  herd  premises  in 
accordance  with  {  65.13;  subjecting  all 
swine  in  the  herd,  except  swine  nursing 
from  their  mothers,  to  an  official 
pseudorabies  serologic  test  30  days  or 
more  after  removal  of  the  positive  swine 
and  finding  all  swine  so  tested  negative; 
and,  after  an  interval  of  30  to  60  days 


after  the  first  such  negative  official 
pseudorabies  serologic  herd  test, 
subjecting  all  swine  in  the  herd  over  6 
months  of  age  to  another  official 
pseudorabies  serologic  test  and  finding 
all  swine  so  tested  negative. 

(3)(i)  Pseudorabies  controlled 
vaccinated  herd  status  is  maintained  by: 
subjecting  25  percent  of  all  the  offspring 
to  an  official  pseudorabies  serologic  test 
when  they  are  between  16  and  20  weeks 
of  age  and  finding  all  swine  so  tested 
negative,  or  by  leaving  10  percent  of  the 
swine  over  6  months  of  age  in  the  herd 
unvaccinated  and  subjecting  all  such 
unvaccinated  swine  to  an  official 
pseudorabies  serologic  test  every  80-105 
days  and  finding  all  swine  so  tested 
negative. 

(ii)  Any  swine  in  the  herd  over  6 
months  of  age  may  be  vaccinated  for 
pseudorabies  within  15  days  after  being 
subjected  to  an  official  pseudorabies 
serologic  test  and  found  negative; 
Provided  that,  if  pseudorabies 
controlled  vaccinated  herd  status  is  to 
be  maintained  by  testing  unvaccinated 
swine  over  6  months  of  age,  at  least  10 
percent  of  the  swine  in  the  herd  over  6 
months  of  age  shall  remain 
unvaccinated. 

(iii)  All  swine  intended  to  be  added  to 
a  pseudorabies  controlled  vaccinated 
herd  shall  be  isolated  until  the  swine 
have  been  found  negative  to  an  official 
pseudorabies  serologic  test  conducted 
30  days  or  more  after  the  swine  have 
been  placed  in  isolation.  Not  more  than 
90  percent  of  the  swine  over  6  months  of 
age  added  to  the  herd  may  be 
vaccinated  for  pseudorabies.  All 
additions  to  the  herd  which  are  to  be 
vaccinated  for  pseudorabies  shall  be 
vaccinated  within  15  days  after  being 
subjected  to  such  official  pseudorabies 
serologic  test  All  additions  to  the  herd 
shall  be  added  to  the  herd  within  30 
days  after  such  official  pseudorabies 
serologic  test 

(iv)  Swine  which  have  not  been 
vaccinated  for  pseudorabies  and  which 
are  to  be  tested  to  maintain 
pseudorabies  controlled  vaccinated  herd 
status  shall  be  maintained  in  the  herd  so 
that  the  pseudorabies  vaccinates  can 
physically  touch  nonvaccinates  or  so 
that  the  pseudorabies  vaccinates  are 
within  10  feet  of  nonvaccinates  while 
sharing  a  direct  common  ventilation 
system  with  such  nonvaccinates. 
•        •        •        •        * 

12.  In  §  65.1,  the  definition  for 
"Approved  livestock  market"  is 
amended  by  changing  the  number  of 
footnotes  7  and  8  and  the  references 
thereto  to  8  and  9,  respectively. 

13.  In  S  65.1,  the  definition  for  "Swine 
not  known  to  be  infected  with  or 
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exposed  to  pseudorabies"  is  amended 
by  removing  tbc  words  "provisions  of 
§  85.1(1)"  aiid  inserting  the  words 
"definition  of  known  infiected  herd  in 
§  85.1"  in  lieu  (hereof. 

14.  Section  85.1  is  amended  by  adding 
new  deHnitions  in  alphabetical  ordef  to 
read  as  follows: 

Contact  Direct  access  to  other  swine. 
th«r  excrement,  or  discharges:  or 
sharing  a  building  with  a  coonnon 
ventilation  system  with  other  swme,  or 
being  within  ten  feet  of  other  swfne  if 
not  sharing  a  building  with  a  common 
ventilation  system. 

Isolation.  Separation  of  swine  I^  a 
physical  barrier  in  such  a  manner  tfiat 
other  swine  do  not  have  access  to  the 
isolated  swine's  body,  excrement,  or 
discharges:  not  allowing  the  isolated 
swine  to  share  a  bnilding  wftb  • 
common  ventilation  system  widi  other 
swine;  and  not  aDowing  the  isolated 
swine  to  be  within  ten  feet  of  other 
swine  if  not  sharing  a  bnildhig  with  a 
common  ventilation  system. 

Official  pseadorobies  serologic  test 
An  oflidal  pseodorabies  test,  as  defined 
in  paragraph  fq)  of  this  section, 
conducted  on  swine  senmi  to  detect  the 
presence  or  absence  of  pseodorabfes 
antibodies. 

Veterinarian  in  charge.  The 
veterinary  official  of  Veterinary 
Services.  Anrmat  and  Hant  Health 
Inspection  Service.  United  States 
Department  of  Agricultxffe,  who  is 
assigned  by  the  Deputy  Administrator  to 
supervise  and  perform  official  amnial 
heahh  work  of  the  Animal  and  Plant 
Health  Inspection  Service  in  the  State 
concerned. 

15.  hi  5  85.4,  paragrai^  (b>  h  revised 
to  read  as  follows: 


§8&4   intwitata 


o«  iwaitocli. 


(b)  Livestock  that  kave  been  exposed 
to  an  animal  sbowrng  cliBical  evidence 
of  pseudorabies  shall  noi  be  moved 
interstate  within  10  days  of  such 
exposure. 
*        ♦        •        •        ♦ 

16l  hi  I  85^  paragraph  (aX3)  is 
revised  to  read  as  follows: 


§85.5    IntwsteleinovMMntefMectetf 
swine  or  axpoaad  swkM. 

(a)  *  *  • 

(3)  The  permit,  in  addition  to  the 
information  in  9  85.1.  or  the  owner- 
shipper  statement,  in  addition  to  the 
information  in  {  85.1.  lists  the 
identification  tag,  tattoo,  eamotch 
recognized  by  a  breed  associatton.  or 
similar  identification  of  each  swine 
being  moved;  except  if  the  swine  are 
moved  interstate  and  the  indentify  of 


the  farm  of  origin  of  each  swine  is 
maintained,  the  pemut  or  the  owner- 
shipper  statement  need  not  h'st  the 
individual  identification  required  by  this 
paragra|>h.  if  suck  swine  are  identified 
to  the  farm  of  (ogiB  at  the  recognized 
slaughtering  establishment  or  the  first 
slau^fer  market;  and 
***** 

17.  In  1 8&5,  par^aph  (bMl)  ie 
amended  by  removing  the  words 
"pseudorabies  test"  and  inserting  the 
words  "pseodorabics  serdogic  test"  in 
lieu  thereoL 

18.  bi  1 86.5.  paragraph  (bX5)  is 
amended  by  renoving  the  reference  to 
"S  a&llbb)"  and  inserting  "{  85.1"  in 
lieu  thereoL 

19.  fai  }  85l5,  paragraph  (bKSMtti)  is 
amended  by  ranoving  die  words 
"pseudorabies  test"  and  inserting  die 
words  'pseudorabies  serologic  lesT  in 
Uen  tberecd. 


585.6  (Amaadadl 

2a  b  i  85.8^  paragraph  fbN2)  is 
amended  by  leumvkig  the  refeieiice  to 
"§  a&Kbbr  and  insertmg  "|  86JI"  in 
lieu  thereof. 

21.  hi  f  85l7.  peragraiih  |b)  is  revised 
to  read  as  foDows: 

985.7  intarstatoaMvemantofswiiMnel 
vaccinated  for  paeudofabtos  ami  not 
known  to  IM  kifSctetf  with  or  exposed  to 
pseudoral>ies. 

{b)  Movement  to  a  feedlot, 
quarantined  feed/ot,  quarantined  herd, 
or  approved  livestock  market.  Swine  not 
vaccinated  for  pseudorabies  and  not 
known  to  be  mfeefed  with  or  exposed  to 
pseudorabies  may  be  moved  mterstste 
only  IK 

(1)  The  swine  are  moved  from  a 
quaKfied  pseodorabies  negative  herd 
directly  to  a  feedlot  quarantined 
feedlot.  quarantined  herd,  or  approved 
livestock  maricet;  or 

(2)  The  swine  are  moved  directly  to  a 
feedlot,  quarantined  fee<Bot. 
quarantined  herd,  or  to  an  approved 
livestock  market  for  subsequent 
movement  to  a  feedlot  or  quarantined 
feedlot,  quarantined  herd  in  accordance 
with  paragraph  (cj  of  this  section;  or   . 

(3)  The  swine  are  moved  from  a  State 
which  requires  the  State  animal  health 
official  of  that  State  to  be  immediately 
notified  of  any  suspected  or  confirmed 
case  of  psevdorabies  in  that  State  and 
which  requires  that  exposed  or  infected 
livestock  be  quarantined,  such 
quarantine  to  be  released  only  after 
having  met  quarantine  release  standards 
no  less  restrictive  than  those  in  the 
definition  of  known  infected  herd  in 

9  85.1.  and 


(i)  The  swine  are  accompanied  by  an 
owner-shipper  statement  and  are  moved 
from  a  farm  of  origin  directly  to  an 
approved  livestock  market;  and 

(A)  The  owner-shipper  statement  is 
deh'vered  to  the  consignee,  and 

(BJ  The  swine  are  identified  at  the 
approved  livestock  market  to  the  farm  of 
origin  by  an  identification  tag.  or 

[i\]  The  swine  are  accompanied  by  a 
certificate  and  such  certificate  is 
delivered  to  the  consignee;  the 
certificate,  in  addition  to  the  information 
in  9  85.1,  states  the  identification  of  the 
farm  of  origin  of  each  swine  being 
moved  by  an  eamotch  recognized  by  a 
breed  assodated.  identification  tag, 
tattoo,  or  similar  identification,  and 
approval  for  the  interstate  movement 
has  been  issued  by  the  State  animal 
health  official  of  the  State  of  destination 
prior  to  the  interstate  movement  of  the 
swine,  and 

(A]  The  swme  are  move  directly  to  • 
feedlot,  quarantined  feedlot. 
quarantined  herd  or  approved  livestock 
market  from  a  fiarm  of  origin;  oc 

(B)  The  swine  are  moved  directty  to  • 
feedkrt.  qnaranitined  feecUol. 
quarantined  herd  or  approved  livestpch 
market  fran  an  appmved  livestock 
market  which  received  the  nmat 
directly  from  a  farm  of  origja,  or 

(Q  The  swrne  are  moved  directly  to  a 
feeryot,  qnarsntined  feedkA,  at 
quarantined  herd  from  sn  approved 
livestock  rasiicet,  which  received  the 
swine  from  another  approved  fivestocfc 
market,  which  received  the  swine 
directly  from  a  frirra  of  or^^ 

22.  In  9  85i7.  the  introdiKtnn  to 
paragraph  jc)  is  revised  to  read  as 
follows: 


(c)  Geiteral mcrrements.  Swfne  rwrt 
vaccinated  for  pseudorabies  and  not 
known  to  be  farfeefed  with  or  exposed  to 
pseudorabies  may  be  moved  interstate 
only  rfc 
*        •        •        •        • 

23.  b»  1 8&7.  paragraph  icX2)  is 
amended  by  removing  the  leieseace  to 
"9  85^(cc)"  and  iMertii«  "t  86.1"  in  ben 
thereof. 

24.  bi  9  85.7,  paragraph  (c)C2Kfi)f  A>  f« 
amended  by  removing  the  words 
"pseudorabies  tesT  and  foiserting  the 
words  pseudorabies  serologic  test"  hi 
lieu  diereof. 

25.  In  J  85.7.  paragraph  (cM2j({iXC)  *s 
amended  by  removing  the  words 
"official  test"  and  inserting  the  words 
"official  paeadorabies  serologic  test"  in 
lieu  thereof. 
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SSSJ    [AmmdMl] 

26.  Section  85.9  Ts  amended  by 
removing  the  words  "pseudorabies  test" 
and  inserting  the  words  "pseudorabies 
serologic  test"  in  lieu  thereof. 

27.  In  S  85.10,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  S5.10   Psfmlts  and  cartiflcatM. 


(b)  A  copy  of  each  permit  or 
certificate  issued  in  accordance  with 
this  part  shall  be  sent  by  the  person 
issuing  such  document  to  the  State 
animal  health  official  of  the  State  of 
destination  within  3  days  of  the 
issuance  of  the  dociunent 
§85.11    [AiMMlad] 

28.  In  S  85.11.  paragraph  (a)  is 


amended  by  changing  the  number  of 
footnote  9  and  the  reference  thereto  to  1. 

Done  at  Washington,  D.C,  this  7th  day  of 
November  1985. 

|X  Atwell 

Deputy  Administrator,  Veterinary  Services. 

[PR  Doc.  85-27004  Filed  11-14-85: 8:45  am] 
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UST  OF  PUBLIC  LAWS 

Laat  list  November  14.  1985 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wtiich 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Gk>vemment 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

H  J.  Rea.  282  /  Pub.  L.  99- 
147 

Designating  the  week 
beginning  October  27,  1985, 
as  "National  Alopecia  Areata 
Awareness  Week".  (Nov.  12, 
1985.  99  Stat  783;  1  page) 
Price:  $1.00 

8J.  Rm.  29  /  Pub.  L.  99- 
148 

Designating  the  week  of 
November  11  through 


rsk>vemt>er  17,  1985.  as 
"rational  Reye's  Syndrome 
Week".  (Nov.  12.  1965;  99 
Stat  784;  2  pages)    Price: 
$1.00 

8J.  Re*.  130  /  Pub.  L  99- 
149 

Desigiuiting  the  week 
beginning  on  Novemt>er  10, 
1985.  as  "National  Bkxxl 
Pressure  Awareness  Week". 
(Nov.  12.  1985:  99  Stat  786; 
1  page)    Price:  $1.00 
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The 

United  States 

Government 

Manual  1985/86 

Aa  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
informatidn  on  the  activities,  functions, 
organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  Judicial,  and  executive  branches.  It 
also  includes  Information  on  quasi-official  agencies 
and  international  organizations  in  which  the  United 
States  participates. 

Particularly  helpful  for  those  interested  in  where 
to  go  and  who  to  see  about  a  subject  of  particular 
concern  is  each  agency's  "Sources  of  Information" 
section,  which  provides  addresses  and  telephone 
numbers  for  use  in  obtaining  specifics  on  consumer 
activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of 
citizen  interest.  The  Manual  also  includes 
comprehensive  name'  and  subject/agency  indexes. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Admini^stration.  Washington,  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  brfore 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  V.S.  Government  Printing  Office.  Washington,  DC 
20402. 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  ate  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


FOR: 


WHAT: 


WHY: 


THE  FEDERAL  REGISTER;  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


PHILADELPHIA,  PA  • 


WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10. 

William  J.  Green.  Jr..  Federal 

Building. 

600  Arch  Street.  Philadelphia.  PA. 

Laura  Lewis. 

Philadelphia  Federal  Information 

Center. 

215-597-1709 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  The  January  1986 
Washington,  D.C.  workshop  will 
include  facilities  for  the  hearing 
impaired.  Dates  and  locations  will 
be  announced  later. 
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47419 


47497  ! 


47497 


47419 


47422 


Agricultural  Stabilization  and  Conservation 
Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Tobacco  (2  documents) 


Agriculture  Department 

See  Agricuharal  Stabilization  and  Conservation 
Service;  Commodity  Credit  Corporation;  Rural 
Electrification  Administration. 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  Arts  and  Humanities. 

Centers  for  Disease  Control 

NOTICES 

Breathing  apparatus,  positive-pressure  closed- 

circBit  self-contained;  NIOSH/MSHA  testing  and 

certification 

Coast  Guard 

RULES 

Drawbridge  operations: 
Kansas  and  Missouri 

PROPOSED  RULES 

Vessels  documentation  and  measurement: 
Fiailing  port  marking,  etc.;  withdrawn 

NOTICES 

Meetings: 
Houston/Galveston  Navigation  Safety  Advisory 
Committee;  cancellation 
Rules  of  Road  Advisory  Council;  cancellation 
Towing  Safety  Advisory  Committee 

Commerce  Department 

See  International  Trade  Administration. 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  ptirchaae  programs: 
Tobacco  price  support  levels 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act  (2  documents] 
Defense  Department 

NOTICES 

Meetings: 
Science  Board  task  forces 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 

Transcontinental  Gas  Pipe  Line  Corp. 
Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 


47424        Simpson  Paper  Co.;  correction 


Education  Department 

NOTICES 

Grants:  availability,  etc.: 

Business  and  international  etfocatton  program 

Indian  fellowship  program 


47419 
47420 


47409 


47422 
47421 


Energy  Department 

See  also  Economic  Regulatory  Administration; 
Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals 
Office  Energy  Department 

PROPOSED  RULES 

Radioactive  wastes;  byproduct  material;  extension 
of  time  and  hearing  rescheduled 

NOTICES 

Grants;  availability,  etc.: 

District  heating  and  cooling  systems 
Nuclear  Waste  Policy  Act: 

Radioactive  materials  transportation; 

memorandum  of  understanding 


Energy  Information  Administration 

NOTICES 

47425     Agency  information  collection  activities  under 
OMB  review 


Environmental  Protection  Agency 

NOTICES 

Pesticide  programs: 

Carbofuran;  special  review;  correction 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts  (2  documents) 


47435 

47438, 
47437 


47356 

47361, 

47362 

47361 

47358 

47358, 

47359 

47360 


47409 
47411 


47391 


47408 


47412 


Federal  Aviation  Administration 

RULES 

Aii;worthiness  directives: 

Boeing  (2  documents) 
Restricted  areas  (2  docimients) 

Restricted  areas  and  control  areas 

Transition  areas 

Transition  areas  and  control  areas  (2  documents) 

VOR  Federal  airways 
PROPOSED  RULES 
Airworthiness  directives: 

Gates  Learjet 

Pratt  &  Whitney 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 

FM  broadcast  assignments;  increased  availability 
Radio  stations;  table  of  assignments: 

California;  correction 
PROPOSED  RULES 
Television  broadcasting: 

Cable  television  systems;  terminal  devices; 

extension  of  time 


IV 


Federal  Register  /  Vol."  50.  No.  222  /  Monday.  November  18.  1985  /  Contents 


NOTICES 

Hearings,  etc.: 
47438        DLBS.  Inc..  et  al. 
47441         Jasper  County  Broadcasting  Co.  et  al. 

47440  King.  Terry  Jan.  et  al. 

47441  Magdalene  Gunden  Partnership  et  al. 
47443        Minority  Broadcasters  of  Alaska  et  al. 

Meetings: 
47438        Radio  Broadcasting  Advisory  Committee 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

47409     Crimes  affecting  insured  nonmember  banks;  reports 
and  fidelity  bond  coverage  notification  of  change; 
correction 
NOTICES 

47497     Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

47445  Connecticut 

47445,        Louisiana  (2  documents) 
47446 

47446  Puerto  Rico 

47446  West  Virginia 

Radiological  emergency;  State  plans: 

47447  Pennsylvania 

Federal  Energy  Regulatory  Commission 

NOTICES 
47497     Meetings;  Sunshine  Act 

Federal  Home  Loan  Banic  Board 

NOTICES 
47499     Meetings;  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 
47449     Agreements  filed,  etc.;  correction 

Committees;  establishment,  renewals,  terminations, 
etc.: 

Automated  Tariff  Filing  and  Information  System 
Advisory  Committee 


47462 


47447 


Federal  Mine  Safety  and  Healtti  Review 
Commission 

NOTICES 
47500     Meetings;  Sunshine  Act 


47367 
47367 

47367 
47367 


47458. 
47459 

47456 

47459 
47460 

47457 

47455 


47449 

47449 
47454 
47450 

47450 
47451 


47496 


Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Bancorp  of  Mississippi.  Inc.;  correction 

Louisiana  Bancshares,  Inc. 

Mellon  Bank  Corp.  et  al. 

United  Missouri  Bancshares,  Inc. 
Electronic  fund  transfers: 

Wire  transfer  network;  operating  schedule 
Repurchase  agreement  transactions;  policy 
statement 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Millers  National  Insurance  Co. 


47431 

47431- 

47434 

47434 
47425, 
47428 


47368 


47355 


Fisii  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit 
applications 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Pyrantel  tartate 

Virginiamycin 
Food  additives: 

Cinnamyl  anthranilate;  prohibition  of  use  in 

human  food;  correction 
Human  drugs: 

Antibiotic  drugs;  amoxicillin  trihydr- 

ateclavulanate  potassium  chewable  tablets: 

correction 
NOTICES 
Food  for  human  consumption: 

Identity  standard  deviation;  market  testing 

permits;  green  beans,  canned  (3  documents) 
Medical  devices: 

Class  II;  policy  statement;  correction 
Medical  devices;  premarket  approval: 

Davis  &  Geek.  American  Cynamid  Co. 

International  Hydron  Corp. 
Meetings: 

Advisory  committees,  panels,  etc. 
Sunlamp  variance  approvals,  etc.: 

UVATEC,  Inc..  et  al.;  correction 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Pubhc  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Cases  filed 
Decisions  and  orders  (3  documents) 

Remedial  orders: 

Objections  filed 
Special  refund  procedures;  implementation  and 
inquiry  (2  documents) 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 
Performance  funding  system 

Immigration  and  Naturalization  Service 

RULES 

Residence,  physical  presence,  and  absence;  listing 
of  American  institutions  of  research 


Inter-American  Foundation 

NOTICES 

Committees;  establishment,  renewals, 
etc. 
47461         Fellowship  Advisory  Committee 


terminations. 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 
Management  Bureau:  Minerals  Management 
Service;  National  Park  Service;  Reclamation 
Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office. 
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NOTICES 

Meetings: 
47461        Alaska  Land  Use  Council 

International  Trade  Administration 

RULES 

Export  licensing: 
47363        South  Africa;  export  controls 

I 

Justice  Department 

See  also  Inunigration  and  Naturalization  Service. 

NOTICES 

Settlement  agreements: 
47464        Karamatsu,  Richard  E.,  et  al.;  territorial  cost-of- 
living  allowance  entitled  to  current  and  former 
Federal  employees 

Land  Management  Bureau 

NOTICES 

Conveyance  and  opening  of  public  lands: 

47461  Nevada 

Management  framework  plans,  etc.: 

47462  Arizona 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf  operations: 
47377        Bid  acceptance  procedures  and  bond 
I        requirements 

NOTICES 

Outer  Continental  Shelf  operations: 
47510        Eastern  Gulf  of  Mexico;  lease  sale 

47463  Eastern  Gulf  of  Mexico;  leasing  systems 

National  Foundation  on  Arts  and  Humanities 

NOTICES 

Meetings: 

47466  Design  Arts  Advisory  Panel 

47467  Literature  Advisory  Panel 
47467        Music  Advisory  Panel 

National  Park  Service 

NOTICES 

Meetings: 

47463         Women's  Rights  National  Historical  Park 
Advisory  Commission 


Nuclear  Regulatory  Commission 

RULES 

4735S     Policy  statements,  obsolete  or  superseded  by 

subsequent  agency  action;  revocation;  correction 

NOTICES 

Applications,  etc.: 
47467,       Philadelphia  Electric  Co.  (2  documents) 
47469 

Environmental  statements;  availability,  etc.: 

47468  Public  Service  Co.  of  New  Hampshire  et  al. 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 
47500     Meetings;  Sunshine  Act 

Postal  Rate  Commission 

NOTICES 

Mail  classification  schedules: 

47469  Destination-BMC  parcel  post  and  rate  changes 
47500     Meetings;  Sunshine  Act  (2  documents) 


Public  Health  Service 

NOTICES 

Grants;  availability,  etc.: 
47502         Adolescent  family  life  research  grants 
47506        Family  planning  serx'ice  delivery  improvement 
research  grants 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
47462        Westlands  Water  District.  San  Luis  Unit  Central 
Valley  Project.  CA 

Research  and  Special  Programs  Administration 

NOTICES 

Nuclear  Waste  Policy  Act: 
47421        Radioactive  materials  transportation; 
memorandum  of  imderstanding 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

47417  Vigilante  Electric  Cooperative.  Inc. 

Securities  and  Excliange  Commission 

NOTICES 

Applications,  etc.: 

47477  Central  Power  &  Light  Co. 

47479  Chevron  Corp..  et  al. 

47470        Compagnie  Financiere  de  Credit  Industriel  et 
Commercial  et  al. 

47478  Countrywide  Credit  Industries.  Inc. 
47477        CRS  Sirrine.  Inc. 

47473        Middle  South  Utilities,  Inc..  et  al. 

47472        New  England  Life  Government  Securities  Trust 

47475        Pruco  Life  Insurance  Co.  et  al. 

Self-regulatory  oranizations;  proposed  rule  changes: 

47480  American  Stock  Exchange,  Inc. 

47481  Chicago  Board  Options  Exchange,  Inc. 

47482  Municipal  Securities  Rulemaking  Board 

47473,  National  Association  of  Securities  Dealers,  Inc. 

47474,  (3  documents) 
47483 

47484,       Pacific  Clearing  Corp.  (2  documents) 
47485 

47486  PaciHc  Securities  Depository  Trust  Co> 
Self-regulatory  organizations;  unlisted  trading 
privileges; 

47487  Philadelphia  Stock  Exchange,  Inc.  (2  documents) 

Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission: 
47379        Maryland 
47386         Montana 
47388        Virginia 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

47418  Philippines 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Research  and  Special  Programs 
Administration, 
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NOTICES 
47493     Agency  information  collection  activities  under 

OMB  review 

Aviation  proceedings: 
47492        Agreements  filed;  weekly  receipts  (International 
Air  Transport  Association) 

47492  Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications 

47493  International  cargo  rate  flexibility  level; 
adjustment 

47487         U.S. -Japan  gateways  case  and  route  authority 

Treasury  Department 

See  also  Fiscal  Service. 
RULES 

Currency  and  foreign  transactions:  financial 
reporting  and  recordkeeping: 
47390        Clarifying  amendments;  correction 


Separate  Parts  in  This  Issue 

Part  11 
47502     Department  of  Health  and  Human  Services;  Public 
Health  Service 

Part  ill 
47506     Department  of  Health  and  Human  Services;  Public 
Health  Service 

PartiV 
47510     Department  of  the  Interior.  Minerals  Management 
Service 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Readers  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Regiater 

Vol.  SO,  No.  222 

Monday.  November  18,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documerrts  having 
general  applicability  and  legal  eftoct,  most 
of  which  are  keyed  to  am  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  SO  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sotd 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

W6GK. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servica 

8  CFR  Part  316a 

Residence,  Ptiyaicai  Presertce  and 
Absence 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Pinal  rule. 

summary:  This  rule  adds  Georgetown 
University  to  the  list  of  recognized 
American  institutes  conducting  research 
abroad.  This  rule  will  allow  employees 
of  Georgetown  University  who  are 
active  in  scientific  research  on  behalf  of 
the  institute  to  be  eligible  for 
constructive  residence. 
EFFECTIVE  DATE:  November  18, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information:  Loretta  J. 
Shogren,  Director,  Policy  Directives 
and  Instructions,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536, 
Telephone:  (202)  633-3048. 

For  Specific  Information:  Raymond  R. 
Jaroneski,  Jr.,  Immigration  Examiner, 
Immigration  and  Naturalization 
Service,  425  I  Street,  NW., 
Washington,  DC  20536,  Telephone: 
(202)  633-5014. 

SUPPLEMENTARY  INFORMATION:  Section 

316(b)  of  the  Immigration  and 
Nationality  Act,  as  amended,  8  U.S.C. 
1427(b)  allows  for  certain  absences 
abroad  by  lawful  permanent  residents  of 
the  United  States  to  preserve  residence 
and  be  counted  towards  the  residence 
requirements  for  naturalization.  8  CFR 
316a.2  lists  American  institutions  of 
research  that  have  been  recognized  by 
the  Attorney  General  to  qualify  for  the 
constructive  resident  benefit.  Absences 
abroad  in  the  employment  of  these 
institutirais  will  be  cotmted  as 


constructive  residence  in  establishing 
the  residence  requirements  for 
naturalization,  provided  all  conditions 
of  8  U.S.C.  1427(b),  which  lists  the 
requirements  for  naturaHzation,  are 
satisfied. 

The  addition  of  Georgetown 
University  to  the  list  of  institutions 
conducting  research  abroad  will  enable 
alien  employees  and  ahen  spouses  of 
United  States  citizen  employees  of 
Georgetown  University  to  be  deemed 
eligible  for  the  benefits  of  sections 
316(b)  and  319(b),  if  regularly  stationed 
abroad  in  the  conduct  of  research. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  amends 
an  existing  listing.  In  accordance  with  5 
U.S.C.  605(b),  the  Commissioner  of 
Immigration  and  Naturalization  certifies 
that  this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  order 
constitutes  a  notice  to  the  public  under  5 
U.S.C.  552  and  is  not  a  rule  within  the 
definition  of  section  (l)(a)  of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  316a 

Citizenship  and  naturalization, 
Immigration  and  Nationality  Act, 
Residence. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  316a— RESIDENCE,  PHYSICAL 
PRESENCE  AND  ABSENCE 

1.  The  authority  for  8  CFR  Part  316a 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  316  of  the 
Immigration  and  NationaUty  Act,  as 
amended,  (8  U.S.C  1103  and  1427). 

§316a^    [Amended] 

In  §  316a.2,  American  institutions  of 
research,  the  listing  of  organizations  is 
amended  by  adding  in  alphabetical 
sequence  "Georgetown  University". 

Dated:  November  12, 1985. 
Richard  E.  Norton, 
Acting  Associate  Commissioner, 
Examinations,  Immigration  and 
Naturalization  Service. 
[PR  Doc.  85-27314  Filed  11-15-85;  8:45  am) 

BILUNG  CODE  4410-10-M 


NUCLEAR  REGULATORY 
COIMMISSION 

10CFRCh.l 

Revocation  of  Policy  Statements; 
Correction 

AGENCY:  Nuclear  Regulatory        .  _ 
Commission. 

ACTION:  Policy  statementr,  revocation, 
correction. 

summary:  This  document  corrects  the 
document  appearing  in  the  Federal 
Register  on  November  1. 1985  (50  FR 
45597)  that  revoked  policy  statements 
published  by  the  Commission  which 
have  been  superseded  by  agency  action 
or  became  obsolete  in  some  other  way 
and  listed  oirrent  NRC  poHcy 
statements.  This  action  is  necessary  to 
remove  an  incorrect  listing. 

date:  November  1. 1985. 

address:  Chief,  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  D.  Philips.  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone:  (301) 
492-7086  or  Toll  Free:  800-368-5642. 

1.  On  page  45597,  the  last  line  of  item 
10  in  the  list  of  policy  statements  being 
revoked  which  reads  "See  item  13." 
should  be  corrected  to  read  "See  item 
12". 

2.  On  page  45598,  item  31  in  the  list  of 
current  policy  statements  "Financial 
Qualifications  Statement  of  Policy  (49 
FR  24111;  June  12, 1984)"  should  be 
removed.  This  policy  statement  was 
superseded  by  a  final  rule  published 
September  12, 1984  (49  FR  35747)  and 
was  erroneously  included  in  this  list. 

Dated  at  Washingtoa  DC,  this  13th  day  of 
November,  1985. 

For  the  Nuclear  Regulatory  CommissiorL 
Samuel }.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  85-27410  Filed  11-15-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  •5-MM-127-AD;  Amdt  39- 
51711 

Airworttiiness  Directives;  Boeing 
Model  737-100,  -200,  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMAfiv:  This  amendment  suspends 
the  effective  date  of  an  existing 
airworthiness  directive  (AD)  which 
requires  replacement  of  escape  slide 
pacic  release  assemblies  on  Boeing 
Model  737  airplanes.  AD  85-19-04  was 
issued  to  prevent  premature  release  of 
the  escape  slide  pack  on  Boeing  Model 
737  airplanes,  by  requiring  installation 
of  increased  length  escape  slide  pack 
release  cable  assemblies.  Subsequent  to 
the  issuance  of  the  AD.  it  has  been 
discovered  that  compliance  with  the  AD 
may  result  in  interference  between 
certain  slide  girts  and  the  slide 
container  latch  bracket  on  some 
installations.  This  interference  could 
result  in  a  jammed  door.  The  FAA  will 
proceed  with  rulemaking  to  correct  both 
the  premature  escape  slide  pack  release 
and  the  girt  interference  problems  when 
a  corrective  modification  is  developed. 
DATE  Effective  November  21. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jeff  Gardlin.  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-2932. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle,  Washinirton 
98168. 

SUPPLEMENTARY  INFORMATION: 

Airworthiness  Directive  (AD)  85-19-04. 
Amendment  39-5141  (50  FR  38505; 
September  23, 1985)  requires  installation 
of  increased  length  escape  slide  pack 
cable  assemblies  on  Boeing  Model  737 
airplanes.  Installation  of  the  new  cable 
assemblies  prevents  premature  release 
of  the  escape  slide  pack.  During 
accomplishment  of  the  AD.  one  operator 
discovered  that  the  longer  cable 
assemblies  can  lead  to  interference 
between  the  escape  slide  girt  and  the 
slide  container  latch  bracket.  This 
interference  can  result  in  a  jammed  door 
during  an  emergency  evacuation. 
Because  this  situation  may  be 
aggravated  by  accomplishment  of  AD 
85-19-04.  the  FAA  has  determined  that 
it  is  not  in  the  public  interest  to  require  a 
modification  that  is  known  to  be 
inadequate:  therefore,  this  action 
suspends  the  effective  date  of  the  AD. 


The  FAA  will  proceed  with  new 
rulemaking  activity  to  accomplish  the 
intent  of  AD  85-19-04.  and  to  correct  the 
potential  for  slide  girt/latch  bracket 
interference,  after  a  corrective 
modification  is  developed. 

Since  a  situation  exists  that  requires 
the  immediate  suspension  of  the 
effective  date  of  a  regulation,  it  is  found 
that  notice  and  pubUc  procedure  hereon 
are  impracticable  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

The  FAA  has  determined  that  this 
amendment  is  an  emergency 
amendment  that  is  not  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  amendment  since  the 
amendment  must  be  issued  immediately 
to  prevent  an  unsafe  condition  in 
aircraft  It  has  been  further  determined 
that  this  document  involves  an 
emergency  amendment  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 


PART  39-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
lanuary  12, 1983);  and  14  CFR  11.89. 

2.  By  suspending  the  effective  date  of 
AD  85-19-04.  Amendment  3»-5141  (50 
FR  38505;  September  23. 1985). 

This  amendment  becomes  effective 
November  21, 1985. 

Issued  in  Seattle.  Washington,  on 
November  7, 1985. 
Charles  R.  Foster. 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-27308  Filed  11-15-85:  8:45  am) 

BILUNO  COOE  4t10-13-«i 


14  CFR  Part  39 

IDocket  No.  85-NM-47-AD;  Amdt  39-5170] 

Airworthiness  Directives;  Boeing 
Model  727-200  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  repetitive  inspections  for 
corrosion,  and  repair,  as  necessary,  of 
the  lower  surface  of  the  wing  center 
section  which  forms  the  upper  wall  of 
the  ram  air  plenum  chambers  on  Boeing 
Model  727-200  airplanes.  This  action  is 
prompted  by  feports  of  corrosion 
progression  through  the  lower  skin  into 
the  center  wing  fuel  tank,  which 
permitted  fuel  to  enter  the  ram  air  duct 
and  fuel  vapor  to  enter  the  passenger 
compartment  through  the  air 
conditioning  system. 

DATES:  Effective  December  23. 1985. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  Wood.  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-2924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPtEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  that  would 
require  repetitive  inspections  for 
corrosion,  and  repair,  as  neCessary,  of 
the  lower  surface  of  the  wing  center 
section  which  forms  the  upper  wall  of 
the  ram  air  plenum  chambers  on  Boeing 
Model  727-200  airplanes  was  published 
in  the  Federal  Register  on  June  4, 1985 
(50  FR  Z3434).  The  comment  period  for 
the  proposal  closed  on  July  29. 1985. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The  Air 
Transport  Association  of  America 
(ATA)  submitted  comments  on  behalf  of 
its  member  operators. 

The  first  comment  was  that  the 
inspection  requirements  of  the  proposed 
AD  should  not  apply  to  airplanes  that 
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have  the  anti-corrosion  protective  finish. 
Corrogard.  The  environment  in  the  ram 
air  plenum  chamber  involves  hot 
temperatures  and  high  velocity 
unfiltered  air  that  have  been  found  to 
degrade  the  Corrogard  finish.  Tkere  has 
been  one  reported  incident  of  an 
airplane  with  the  Corrogard  finish 
installed,  on  which  corrosion  processed 
throu^  the  tower  skin  into  the  center 
wing  fuel  tank.  Becaese  of  this  incident 
and  other  simiter  inddents  of  corrosion 
in  airplanes  with  the  Corrogard  finish, 
the  FAA  has  determined  that  thi»  AD 
must  be  made  applicable  to  all  Model 
727-200  airplanea. 

The  second  comment  was  that  credit 
should  be  given  for  LPS-3  protectant 
applications  during  rontine  heat 
exchanger  removaL  The  environment  in 
the  rara  air  plentun  chamber  during 
flight  involves  hot  unfiltered  air  moving 
through  at  h^h  velocity.  The  FAA  has 
determined  that,  because  of  the 
envirorunent  in  the  rara  air  plenum 
chamber,  there  are  no  anticipated  long 
term  anti-corrosion  benefits  from  the 
LPS-J  apphcations. 

The  third  comment  was  that  there  are 
several  different  duct  configurations 
that  require  specific  inspection  methods 
not  identified  in  the  service  bulletin.  The 
FAA  has  determined  that  the  ducting  is 
the  same  for  all  Model  727-200 
airplanes;  the  only  differences  are  the 
means  of  inspection  access  on  certain 
airplanes,  and  the  type  of  anti-corrosion 
finish  applied  in  the  duct.  Because  there 
is  no  change  to  the  duct  area,  the 
inspection  instructions  are  applicable  to 
all  Model  727-200  airplanes,  not  just  the 
airplanes  listed  in  the  service  bulletin. 

The  fourth  comment  stated  that  the 
initial  inspection  compliance  time  of 
1,500  hours  should  be  extended  because 
it  would  result  in  unnecessary  grounding 
of  airplanea.  During  the  preparatio  of 
this  AD,  the  FAA  proposed  a 
compliance  time  of  1,500  hours  to 
coincide  with  the  normal  inspection 
intervals.  The  FAA  determined  that  the 
inspections  should  be  completed  within 
one  year  after  the  effective  date  of  this 
AD.  Upon  further  assessment,  the  FAA 
has  determined  that  3,000  hours  time-in- 
service  is  generally  equivalent  to  one 
year.  Therefore,  the  initial  inspection 
time  of  1,500  hours  can  be  changed  to 
3,000  hours  time-in-service  without 
compromising  safety.  The  final  rule  has 
been  changed  accordingly. 

The  fifth  comment  was  that  corrosion 
is  primarily  dependent  upon  calendar 
time  and  that  any  reference  to  flight 
hours  in  the  AD  should  be  deleted. 
Corrosion,  once  started,  is  affected  by 
calendar  time,  but  the  breakdown  of  the 
protective  finish  is  attributable  to  the 
normal  operational  environment  of  the 


heat  exchanger,  which  involves  elevated 
temperatures  and  movement  of  targe 
amounts  of  unfiltered  air.  Therefore,  tlie 
FAA  does  not  conciir  with  the 
suggestion  that  the  AD  be  based  strictly 
upon  calendar  time. 

The  final  comment  was  that  the 
repetitive  inspection  brterval  should  be 
increased  to  8,000  ho\irs  to  coincide  with 
one  operator's  planned  inspection  times. 
The  repetitive  inspection  interval  was 
initially  established  based  upon  the 
estimated  normal  inspection  interval 
Since  the  increase  from  7.500  to  8,000 
flight  hours  does  not  significantly  impact 
safety,  the  repetitive  inspection  interval 
has  been  extended  accordingly  in  the 
final  rule. 

The  FAA  has  reviewed  the  availabie 
data,  including  all  of  the  comments 
received,  and  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  noted. 

It  is  estimated  that  861  U.S.  operated 
airplanes  will  be  affected  by  ttiis  AD. 
that  it  will  take  approximately  22 
manhoors  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  tiu»  AD  to  U.S.  operators  is 
estimated  to  be  $757,680. 

For  tlie  reasons  diacossed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1970);  and  it  is  fcalher  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any, 
Boeing  Model  727-200  series  airplanes 
are  operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  liy  tlie  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  t354{a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 


S  39.13    [AmendMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  ail  Model  727-200  scries 
airplanes,  certiHcated  in  any  cateyiry. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 

To  detect  corrosion  of  the  wins  lower  akin 
that  could  result  in  fuel  entering  the  ran  air 
plenum  chamber  accomplish  the  {oUowing; 

A  On  airplanes  with  more  than  10,000 
hours  time-in-service  or  4  years  since  date  of 
manufacture,  accomplish  the  foUowing  within 
the  next  3,000  hours  time-in-service  or  1  year. 
wlMchrver  occurs  first  after  tlie  efiectivr  date 
of  this  AD: 

1.  VisitaUy  inspect  the  upper  wall  of  the  air 
cooditioBiBg  ram  air  plenum  chamber  {or 
corrosion  in  accordance  with  Part  H  of  Boeing 
Service  Bulletin  727-61-17,  dated  Aprii  26, 
1974,  or  later  FAA  approved  revision. 

2.  If  corrosion  is  detected,  repair  and 
refinish  in  accordance  with  Figure  3  of  the 
Boeing  Service  Bulletin  727-51-17  dated  April 
26, 1974,  or  later  FAA-approved  revision,  or 
in  a  manner  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

B.  Repeat  the  procedures  required  in 
paragraph  A,  above,  at  intervals  not  to 
exceed  either  8,000  hours  time-in-service  or  4 
years,  whiciwver  occurs  first. 

C.  Inspections  accomplished  in  accordance 
with  Part  II  of  Boeing  Service  Bulletin  727-51- 
17  prior  to  the  effective  date  of  this  AD 
satisfy  the  initial  ifispection  requiremefris  of 
this  AD. 

D.  Alternate  means  of  canspliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region. 

E.  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  ts 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/ or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  raanofacturer  may  obtain  copies 
upon  request  to  the  Boeing  Coramerciai 
Airplane  Company.  P.O.  Box  3707,  Seatde, 
Washington  98124-2207.  These  documeats 
may  be  examined  at  the  FAA  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle,  Washington. 

Tins  Amendment  becomes  effective 
December  23, 1985. 

Issued  in  Seattle,  Washington,  on 
November  7, 1985. 
Wayne  |.  Bailow, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-27309  Filed  11-15-85;  8:45  am) 

BILUNG  COOE  4Sia-1S-M 
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14CFRPart71 

(Airspace  Docket  Na  S5-AWA-24] 

Alteration  of  Bnjnswick,  ME,  Control 
Area,  Maine  Transition  Area  and 
Establistunent  of  Mactiias,  ME, 
Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  action  amends 
controlled  airspace  in  and  offshore  of 
the  state  of  Maine  so  that  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR)  to  and  from  the  Machias  Valley 
Airport  can  be  contained  in  controlled 
airspace  and  thereby  provided  with  air 
traffic  control  service. 

EFFECTIVE  DATE:  0901  G.m.t..  January  16, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Davis.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  426-6783. 
SUPPLEMENTARY  INFORMATION: 

Hbtory 

On  August  19, 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Brunswick.  ME,  Control  Area  and 
the  Maine  Transition  Area,  and 
establish  the  Machias,  ME,  Transition 
Area  due  to  the  establishment  of 
instrument  approach  procedures  at  the 
Machias  Valley,  ME,  Airport  (50  FR 
33354).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Sections 
71.163  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  is  being 
made  so  that  air  traffic  control  service 
can  be  provided  to  aircraft  operating  to 
and  from  the  Machias  Valley,  ME. 
Airport.  By  designating  the  affected 
airspace  as  controlled  airspace,  IFR 
operations  benefit  additionally  from  the 
increased  meteorological  minimums 
required  for  VFR  flight  in  controlled 
airspace. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Additional  control 
areas.  Transition  areas. 

Adoption  of  the  Amendment 

PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutlHMity:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1963);  14 
CFR  11.89. 

§71.163    [Amended] 

2.  Section  71.163  is  amended  as 
follows: 

Brunswick.  ME    [Revised] 

In  the  title  remove  "Brunswick,  ME"  and 
substitute  "Bninswck" 

That  airspace  extending  upward  from  2,000 
feet  MSL  west  of  long.  69°30'00' W.,  and  from 
5,500  feet  MSL  east  of  long.  69*30'00' W., 
beginning  at  lat.  42'43'15'N.,  long. 
70'25'00-W.;  to  lat.  43*18'15'N.,  long. 
70'25'00"W.;  to  lat.  43'30'00-N.,  long. 
70*06'00"W.;  to  lat.  43"4100'N.,  long. 
e8*30'00'W.;  to  lat.  43'44'00'N.,  long. 
69*19'42-W.:  to  lat.  43*48'00"N..  long. 
69'03'00'W.;  to  lat.  43'52'00'N.,  long. 
69-00'00-W.;  to  lat.  44*18'30"N.,  long. 
6r56'00"W.;  to  lat.  44*20'10"N.,  long. 
67*56'00'W.:  extend  by  a  line  3  nautical  miles 
from  and  parallel  to  the  U.S.  shoreline  to  lat. 
44*25'30'N.,  long.  67"30'00'W.;  to  lat. 
44*23'00'N..  long.  67'30'00'W.;  to  lat. 
44'30'00'N.,  to  long.  6ri2'00'W.;  to  lat. 
44'34'05-N..  long.  67'13'08'W.:  then  via  a  line 
3  nautical  miles  from  and  parallel  to  the  U.S. 
shoreline  to  lat.  44'47'45"N.,  long. 
66*53'00'W.:  then  southerly  via  the  Moncton 
Flight  Information  Region  boundary  to  the 
north  boundary  of  Control  1141;  then 
westerly  via  the  north  boundary  of  Control 
1141  to  point  of  beginning. 


§71.181    (Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Maine,  ME    (Amended) 

In  the  title  by  removing  "Maine,  ME"  and 
substituting  "Maine"  and  by  removing  the 
words  "extend  by  a  line  3  nautical  miles  from 
and  parallel  to  the  U.S.  shoreline  to  lat. 
44°20'10'N."  and  substituting  the  words 
"extend  by  a  line  3  nautical  miles  from  and 
parallel  to  the  U.S.  shoreline  to  lat. 
44'3405-N.,  long.  67*13'08'W.:  to  lat. 
44'30'00'N..  long.  67'12'00'W.;  to  lat 
44*23'00"N.,  long.  6r30'00'W.;  to  lat 
44*25'30-N.,  long.  6r30'00'W.;  extend  by  a 
line  3  nautical  miles  from  and  parallel  to  the 
U.S.  shoreline  to  lat.  44'20'10'N. 

Machias,  ME    [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Machias  Valley  Airport  (lat. 
44-42'01'N.,  long.  6r28'51"W.);  and  within  3 
statute  miles  each  side  of  the  Machias  NDB 
(lat.  44*42'll'N.,  long.  6r28'12'W.);  177* 
bearing  extending  from  the  5-mile  radius  to 
8.5  miles  southeast. 

Issued  in  Washington,  DC,  on  November  8. 
1985. 

James  Bums,  Jr., 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  85-27302  Filed  11-15-85;  8:45  am] 

BIUJNG  COOC  4910-11-M 


14  CFR  Part  71 

[Airspace  Docket  No.  a5-AWP-17] 

Alteration  of  ttie  Bakersfield,  CA, 
Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  will  alter 
and  redefine  the  transition  area  at 
Bakersfield,  California.  This  action  is 
necessary  as  a  result  of  the  upcoming 
name  change  to  the  Bakersfield  Very 
High  Frequency  Omni-directional  Radio 
Range  and  Tactical  Air  Navigational 
Aid  (VORTAC).  This  action  also 
provides  a  small  alteration  to  the 
existing  transition  area  for  clarity.  The 
new  description  refers  to  geographical 
coordinates  which  are  permanent  in 
nature  and  deletes  reference  to  the 
Bakersfield  VORTAC. 

effective  date:  0901  G.m.t..  January  16. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Bill  Reidy,  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration  (FAA),  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (213)  297-1186. 


Federal  Register  /  Vol.  50.  No.  222  /  Monday.  November  18.  1985  /  Rules  and  Regulations 


47359 


SUPPUMENTARY  INFORMATION: 

History 

On  July  15. 1985.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by  altering 
and  redeHning  the  BakersHeld, 
California.  Transition  Area  (50  PR 
28588).  This  alteration  is  a  result  of  the 
upcomiag  Bakersfield  VORTAC  name 
change.  To  preclude  numerous  editorial 
changes  to  transition  area  descriptions, 
this  amendment  uses  geographical 
coordinates  as  reference  points  which 
are  permanent  in  nature  and  not  subject 
to  change  as  name  and  location  of 
navigational  aids.  This  action  provides 
small  alteration  to  the  existing  transition 
area  for  clarity.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  will  alter  and  redefine  the 
description  of  the  Bakersfield, 
California,  transition  area  using 
geographical  coordinates  and  delete 
reference  to  the  Bakersfield  VORTAC 
used  in  the  existing  description.  This 
action  only  changes  the  existing 
airspace  slightly  to  provide  a  clear 
definition. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas. 


The  Proposed  Amendment 

PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration,  Part  71  of  the  FAR  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.181    lAmwMtod] 

2.  Section  71.181  is  amended  as 
follows: 

Bakersfield,  CA— (Revised] 

"That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat 
35*20'00'N.,  long.  118'49'45'W.;  to  lat. 
35'48'30'N.,  long.  119'12'00'W.;  to  lat 
35'46'00'N.,  long.  119'17'30-W.;  to  lat 
35'35'50'N..  long.  119*15'00'N.;  to  lat 
35*32'30'N..  long.  119'19'50'W.;  to  lat 
35*13'50"N.,  long.  118*58'45'W.;  thence  to  the 
point  of  beginning;  that  airspace  extending 
upward  from  1200  feet  above  the  surface 
beginning  at  lat.  3e*00'00"N.,  long. 
118°45'00'W.;  to  lat.  35*05'00'N..  long. 
118'45'00"W.;  to  lat  35*05'00'N.,  long. 
120*05'00'W.;  to  lat  35'43'50'N..  long. 
120°05'00'W.;  to  lat.  35*43'50'N.,  long. 
119*30'00'W.:  to  lat  Se'OffOO'N..  long. 
119'30'00'W.;  thence  to  the  point  of 
beginning." 

Issued  in  Los  Angeles,  Cahfomia,  on 
November  7, 1985. 
B.  Keith  Potts. 

Acting  Director.  Western-Pacific  Region. 
[FR  Doc.  85-27307  Filed  11-1&-85;  8:45  am] 
■HJJNO  CODE  4910-1S-M 


14  CFR  Part  71 

[Alfspac*  Docket  No.  85-AWA-20] 

Alteration  of  ttte  Massachusetts 
Transition  Area  and  the  North  Atlantic 
Control  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  alters  controlled 
airspace  in  and  offshore  of  the  state  of 
Massachusetts  so  that  aircraft  operating 
under  Instrument  Flight  Rules  (IFR)  in 
the  vicinity  of  the  Nantucket,  MA, 
Airport  can  be  contained  in  controlled 
airspace  and  thereby  provided  with  air 
traffic  control  service. 
EFFECTIVE  DATE:  0901  G.m.t.,  January  18, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 
William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 


Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  426-8783. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  19. 1985,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Massachusetts  Transition  Area  and 
the  North  Atlantic  Control  Area  to 
designate  controlled  airspace  within 
which  air  traffic  operating  under  IFR  in 
the  vicinity  of  Nantucket,  MA,  Airport 
would  be  provided  air  traffic  control 
service  (50  FR  29407).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Sections  71.163  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  is  being 
made  so  that  air  traffic  control  service 
can  be  provided  to  aircraft  operating 
under  IFR  in  the  vicinity  of  Nantucket. 
MA.  Airport.  By  designating  the  affected 
navigable  airspace  as  controlled 
airspace,  IFR  operations  benefit 
additionally  from  the  increased 
meteorological  minimums  required  for 
VFR  flight  in  controlled  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  areas. 
Additional  control  areas. 
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Adoption  of  the  amendment 
PART  71— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  reas  as  follows: 

Authority:  49  V.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C  108(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.89. 

§71.163    (AnMiMtod] 

2.  Section  71.163  is  amended  as 
follows: 

North  Atlantic.  MA  lAmended) 

In  the  title  by  removing  "North  Adantic, 
MA"  and  substituting  "North  Adantic"  and  in 
the  text  after  "shoreline"  insert  "to  lat. 
41'08'00'  N.,  long.  71*04'45'  W.;  to  lat. 
41*00'00'  N..  long.  70*51'00'  W.;  to  lat. 
41*00'00-  N..  long.  TO'OO'OO-  W.;  to  lat. 
41*09'00'  N.,  long.  70*00'00'  W.;  to  lat 
41*20'00'  N..  long.  8e*45'10'  W.;  to  lat 
41*3ff00*  N,  iong.  69-45'10-  W.;  to  lat. 
41*40'00'  N,  long.  6S*46'30'  W.;  to  lat 
41*40'a0*  N.,  long.  eTOOOO"  W.;" 

§71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Massachusetts.  MA  (Amended] 

In  the  tide  by  removing  "Massachusetts, 
MA"  and  substituting  "Massachusetts"  and 
in  the  text  by  removing  the  words  "to  laL 
41'10'2S*  N..  long.  70*12'50'  W.;  to  lat. 
41*04'00'  N..  long.  70'42'30'  W.;  to  lat. 
41'12'45'  N..  long.  70'42'30'  W."  and 
substituting  the  words  "to  laL  41*00'00'  N., 
long.  70*00'  W.;  to  lat.  41*00'00"  N..  long. 
70'51'00-  W.;  to  lat  41*08'30'  N.,  long. 
71*04'45'  W.;" 

Issued  in  Washington,  DC  on  November  8. 
1985. 

lames  Bums,  Jr.. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc.  85-27303  Filed  11-15-85;  8:45  am] 

BUJJNQ  COOE  MIO-M-M 


14CFRPart71 

(Airspace  Docket  Na  S5-AWA-26] 

Alteration  of  VCR  Federal  Airways;  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  several  Federal  Airways 
located  in  the  state  of  California  by 
revoking  some  airway  segments  and 
renumbering  others.  This  action 
supports  the  FAAs  agreement  with  the 
International  Civil  Aviation 


Organization  (ICAO)  to  eliminate  all 
alternate  airway  designations  from  the 
National  Airspace  System. 
EFFECTIVE  DATE:  0901  Gjut..  January  16. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
426-8626. 

SUPPl^MENTARY  INFORMATION: 

History 

On  August  2, 1985.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  several  VOR  Federal 
Airways  located  in  the  vicinity  of  San 
Francisco,  CA,  by  deleting  all  alternate 
route  designations  (50  FR  31384).  In 
addition,  some  airway  segments  will  be 
revoked  and  other  segments  will  be 
renumbered.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conmients  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  deleting  VOR  Federal 
Airways  V-S  and  V-27  in  the  state  of 
Hawaii,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  wa»>republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  several  VOR  Federal 
Airways  in  California  by  revoking  some 
airway  segments  and  renumbering 
others.  This  action  supports  the  FAA's 
agreement  with  the  ICAO  to  eliminate 
all  alternate  route  designations  from  the 
National  Airspace  System. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  Is  not  a  "major 
rule"  tmder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subfecto  In  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 
PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U5.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-25    (Amended] 

By  removing  the  words  "Salinas.  C\, 
including  an  E  alternate  via  INT  Paso  Robles 
342'  and  Salinas  131*  radials;"  and 
substituting  the  words  "Salinas.  CA;** 

V-248    [Amended) 

By  removing  the  words  "From  Paso  Robles. 
CA,"  and  substituting  the  words  "From 
Salinas.  CA,  via  INT  Salinas  131'  and  Paso 
Robles.  CA.  342'  radials;  Paso  Robles;" 

V-27    [Amended] 

By  removing  the  words  "Mendocino; 
Fortune,  CA.  including  a  west  alternate  horn 
Mendocino  17  miles.  77  miles,  53  MSL, 
Fortuna,  excluding  the  airspace  between  the 
main  and  the  west  alternate;  Crescent  City. 
CA,  including  a  west  alternate  from  Fortuna 
to  Crescent  City,  excluding  the  airspace 
between  the  main  and  the  west  alternate;" 
and  substituting  the  words  "Mendocino; 
Fortuna.  CA;  Crescent  City.  CA;" 

V-494    (Amended] 

By  removing  the  words  "From  Mendocino. 
CA."  and  substituting  the  words  "From 
Crescent  City,  CA,  via  INT  Crescent  City 
195"  and  Fortuna.  CA,  345'  radials;  Fortima; 
INT  Fortuna  170"  and  Mendocino,  CA,  321 ' 
radials;  Mendocino;" 

V-107    [Amended] 

By  removing  the  words  "Oakland,  CA 
including  an  E  alternate  via  INT  Panoche     " 
317'  and  Oakland  110'  radials;"  and 
substituting  the  words  "Oakland,  CA;" 

V-301    [Amended] 

By  removing  the  words  "From  Point  Reyes, 
CA"  and  substituting  the  words  "From 
Panoche,  CA;  via  INT  Panoche  317'  and 
Oakland.  CA  110'  radialr  Oakland;  Point 
Reyes,  CA;" 

V-230    [Amended] 

By  removing  the  words  "Panoche,  CA, 
including  a  S  alternate  via  INT  Salinas  100' 
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and  Panoche  245'  radials;"  and  substituting 
the  words  "Panoche.  CA;" 

V-87    (Amendedl 

By  removing  the  words  "From  San 
Francisco,  CA,"  and  substituting  the  words 
"From  Panoche.  CA;  INT  Panoche  245'  and 
Sahnas.  CA.  100'  radials:  Salinas:  INT 
Salinas  310'  and  Woodside.  CA.  158'  radials: 
Woodside;  San  Francisco,  CA;" 

V-244    lAmended) 

By  removing  the  words  "Stockton, 
including  a  S  alternate  INT  Oakland  110'  and 
Stockton  246'  radials: '  and  substituting  the 
word  "Stockton;" 

V-195    (Amendedl 

By  removing  the  words  "From  Oakland, 
CA,"  and  substituting  the  words  "From 
Stockton,  CA;  INT  Stockton  246*  and 
Oakland,  CA.  110'  radials:  Oakland;" 

Issued  in  Washington,  DC.  on  November  8, 
1985. 

fames  Bums,  |r.. 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  85-27304  Filed  11-15-85:  8:45  amj 

BILUNG  CODE  4t10-13-«l 


14  CFR  Parts  71  and  73 
[Airspace  Docket  No.  84-ANM-26] 

Establishment  of  Restricted  Area  R- 
6714E,  Yaldma,  WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Restricted  Area  R-6714E  directly  above 
existing  Restricted  Areas  R-6714A.  B,  C. 
and  D  near  Yakima.  WA.  The  floor  of 
which  will  be  29,000  feet  MSL  extending 
vertically  to  and  including  55,000  feet 
MSL.  This  action  will  provide  the 
necessary  airspace  for  the  testing  of 
high  altitude  weapons.  This  airspace  is 
expected  to  be  used  approximately  25 
days  per  year. 

EFFECTIVE  DATE:  0901  G.m.t.,  January  16. 

1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  B.  Oltmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-3128. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  19, 1985,  the  FAA  proposed 
to  amend  Parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  73)  to  establish  a  new  Restricted 


Area  R-6714E  directly  above  existing 
Restricted  Areas  R-6714A,  B,  C,  and  D 
near  Yakima.  WA.  and  adjust  the 
Continental  Control  Area  accordingly 
(50  FR  33356).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  these  amendments  are  the 
same  as  those  proposed  in  the  notice. 
Sections  71.151  and  73.67  of  Parts  71  and 
73  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6A 
dated  January  2. 1985. 

The  Rule  f 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
establish  a  new  Restricted  Area  R- 
6714E  directly  above  existing  Restricted 
Areas  R-6714A,  B,  C,  and  D  near 
Yakima.  WA,  and  adjust  the  Continental 
Control  Area  accordingly.  This  action 
increases  the  amount  of  airspace 
required  by  the  military  to  conduct  their 
hazardous  type  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore  —  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
wrill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

73 

Aviation  safety,  Restricted  areas. 
Continental  control  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended,  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 


§71.151    [Amemtod] 

2.  Section  71.151  is  amended  as 
follows: 

R-6714E  Yakima.  WA  [New] 
PART  73— (AMENDED] 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510, 
1522:  Executive  Order  108S4;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-449.  January  12, 1963);  14 
CFR  11.69. 

§73.67    [AiMnded] 

4.  Section  73.67  is  amended  as  follows: 
R-6714E  Yakima,  WA  [New] 

Boundaries.  Beginning  at  lat.  46*51'00'  N.. 
long.  119*58'00'  W.:  along  the  west  shore  of 
the  Columbia  River  to  lat.  46'38'30'  N..  long. 
119*55'30'  W.;  to  lat.  46*33'30'  N..  long. 
119'55'30'  W.;  to  lat.  46'33'30"  N..  long. 
120'0900'  W.;  to  lat.  46*37'00"  N..  long. 
120*20'00'  W.;  to  lat.  46'40'35'  N..  long. 
120*26'35"  W.;  to  lat.  46*43'00-  N.,  long. 
120*28'38-  W.;  to  lat.  46'51'00'  N.,  long. 
120*21'30'  W.:  to  lat.  46*5100'  N.,  long. 
120*16'30'  W.;  to  lat.  46'54'3S"  N..  long. 
120*14'57'  W.;  clock%vi8e  along  the  arc  of  a 
12-mile  radius  circle  centered  at  lat.  4e*44'45' 
N.,  long.  120*2000'  W.;  to  lat.  46*51'13'  N., 
long.  120*08'05'  W.;  to  the  point  of  beginning. 

Designated  altitudes.  29.000  feet  MSL  to 
and  including  55,000  feet  MSL 

Time  of  designation.  Intermittent  by 
NOTAM. 

Controlling  agency.  FAA.  Seattle  ARTCC. 

Using  agency.  U.S.  Army,  Commanding 
General.  Fort  Lewis,  WA. 

Issued  in  Washington,  D.C,  on  November 
8.1985. 
James  Bums.  Jr., 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  85-27305  Filed  11-15-85;  8:45  am) 

BIUJNQ  CODC  4t10-13-«l 

14  CFR  Part  73 

[Airspac*  Docket  No.  85-AWA-46] 

Alteration  of  Restricted  Area  R-5001A, 
Fort  Dix.  NJ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  changes  the 

time  of  use  for  Restricted  Area  R-5001A 

located  in  the  vicinity  of  Fort  Dix,  NJ. 

indicating  more  accurately  when  the 

area  is  being  utilized. 

EFFECTIVE  DATE:  0901  G.m.t.,  January  16. 

1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Gallant,  Airspace  and  Aeronautical 
Information  Requirements  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
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Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
426-3656. 

SUPPt^MENTARY  MFORMA-nON: 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  changes 
the  times  of  use  for  Restricted  Area  R- 
5001 A  located  in  the  vicinity  of  Fort  Dix. 
N|,  from  continuous  to  a  specific  time  of 
use.  A  review  of  R-5001 A  conducted  by 
the  Department  of  the  Army  indicated 
R-SOOIA  is  not  used  on  a  continuous 
basis.  Because  this  would  amend  the 
time  of  designation  to  reflect  actual 
times  of  use  and  would  reduce  the  time 
the  restricted  area  is  in  effect,  this 
action  is  a  minor  amendment  in  which 
the  public  would  not  be  particularly 
interested.  For  this  reason.  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  533(b)  is  unnecesssary.  Section 
73.50  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject!  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 
Adoption  of  the  Amendment 
PART  73— {AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510. 
1522:  Executive  Order  10854;  49  UJS.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.89. 


R-5MnA  Fort  Dix.  NJ    (Araoiided] 

By  removing  the  word  "Continuous."  and 
substituting  the  words  "0600  to  2330  local 
time,  daily.  Other  times  by  NOT  AM  issued 
one  hour  in  advance." 

Issued  in  Washington,  DC.  on  November  8, 
1985. 

JaioM  Bums,  |r.. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc  85-Z7301  Filed  11-15-85;  8:45  am] 

BNXmQ  COM  4t1»-1S-ll 


14  CFR  Part  73 

[Airspace  Docket  No.  84-ASO-26] 

Alteration  of  Restricted  Areas;  Fort 
Stewart,  GA 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


§73.50    (Amended] 
2.  Section  73^  is  amended  as  follows: 


SUMMARY:  This  amendment  changes  the 
times  of  designation  and  realigns  the 
internal  boundaries  of  Restricted  Areas 
R-3005A.  B,  C.  D  and  E.  located  in  the 
vicinity  of  Fort  Stewart.  GA.  This  action 
increases  the  availability  of  portions  of 
the  restricted  areas  during  times  when 
the  areas  are  not  being  used  for  ground 
firing  activity. 

EFFECnvB  date:  0901  G.m.t..  January  16, 
1986. 

F0«  FUftTMER  MFOmiATION  CONTACT: 
Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
426-8626. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  12. 1985.  the  FAA  proposed 
to  amend  Part  73  of  the  Federal  Aviation 
"  Regulations  (14  CFR  Part  73)  to  realign 
the  internal  boundaries  of  Restricted 
Areas  R-3005A,  B.  C.  D  and  E.  located  in 
the  vicinity  of  Fort  Stewart.  GA.  (50  FR 
9809).  The  realignment  of  the  areas  was 
the  result  of  negotiations  between 
representatives  of  the  Southern  Region 
and  representatives  of  the  24th  Infantry 
Division.  Fort  Stewart.  GA.  The  external 
boundaries  of  R-3005A,  B.  C.  D  and  E 
will  remain  the  same.  This  action 
releases  portions  of  the  restricted  areas 
for  public  use  when  military  training 
missions  involve  only  ground  firing. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 


were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  notice 
except  the  time  of  designation  has  been 
changed  from  continuous  to  the  hours 
specified  for  use,  thereby  returning  that 
airspace  for  public  use.  Section  73.30  of 
Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  changes 
the  times  of  designation  and  realigns  the 
internal  boundaries  of  Restricted  Areas 
R-3005A.  B.  C.  D  and  E.  located  in  the 
vicinity  of  Fort  Stewart,  GA.  This  action 
increases  the  availability  of  portions  of 
the  restricted  areas  during  times  when 
the  areas  are  being  used  for  ground 
firing  activity. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a' 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  73 

Restricted  areas. 
Adoption  of  the  Amendment 
PART  73— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  73  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a)  and  1354(a);  49 
U.S.C.  106(g)  (Revised,  Pub.  L.  97-449.  January 
12, 1983):  and  14  CFR  11.69. 

§73.3    [Amended] 

2.  Section  73.30  is  amended  as  follows: 
R-3005A  Fort  Stewart.  GA    |Amended| 

By  removing  the  present  boundaries  and 
time  of  designation  and  substituting  the 
following  boundaries:  Beginning  at  laL 
32*or0O'IvL  long.  81*43'30'W.;  to  lat 
31*58'00'N.,  long.  81*43'30-W.;  thence  west 
along  Georgia  Highway  144  to  lat. 
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31'55'30'N,  long.  81*53'00'W4  to  lat. 
31*5r00'N.,  long.  81*53'15'W.;  to  lat. 
31'59'45'N.,  long.  81*51'06'W.;  to  lat. 
ZZtsrZl'ti..  long.  8T50'42'W.;  to  lat. 
32*02'6e'N..  long.  81*51'26'W.;  to  lat. 
aroS^'N..  long.  ei'SffOS'W.;  to  lat 
32*or28'N..  long.  81*4ri7'W.:  to  the  point  of 
beginning. 

Time  of  Designation.  0600-2400  local  time, 
Monday  through  Sunday;  other  times  by 
NOT  AM  24  hours  in  advance. 

R-<300SB  Foit  Stewart.  GA    (Amended] 

By  removing  the  present  boundaries  and 
tiine  of  designation  and  substituting  the 
following  boundaries:  Beginning  at  lat. 
32'06'45'N..  long.  81'37'00'W.;  thence  south 
along  Georgia  Highway  119  to  lat. 
31*54"00'N..  long.  81*3B'15'W.;  thence 
northwest  along  Georgia  Highway  144  to  lat. 
ai'SeWN..  long.  W43'30'W.;  to  lat. 
32'orQO'N..  long.  81*43'30'W.;  to  the  point  of 
beginning. 

Time  of  Designation.  0600-2400  local  time, 
Monday  through  Sunday;  other  times  by 
NOTAM  24  hours  in  advance. 

R-300SC  Fort  Stewart.  GA  (Amended] 

By  removing  the  present  boundaries  and 
time  of  designation  and  substituting  the 
following  boundaries:  Beginning  at  lat. 
32*0445    N.,  long.  81*28  30    W.;  to  lat. 
Sl'S/W  N.,  long.  81*28  30   W.;  thence 
southwest  along  Georgia  Highway  144  to  lat 
31*5311  ■  N..  long.  81*37  51"  W.;  thence  north 
along  Georgia  Highway  119  to  lat.  32'06'45" 
N.,  long.  81*3700   W.;  to  lat  32*0615"  N., 
long.  81*31  30   W.:  to  lat  3205  30   N.,  long. 
81*31  30   W.;  to  lat  32*05  15    N.,  long. 
81  *  30  00"  W.;  to  the  point  of  beginning. 

Time  of  Designation.  0600-0300  local  time, 
Monday  through  Sunday;  other  times  by 
NOTAM  24  hours  in  advance. 

R-aotSD  Fort  Stewart,  GA  (Amended] 

By  removing  the  present  boundaries  and 
time  of  designation  and  substituting  the 
following  boundaries:  Beginning  at  lat. 
,  31*57  30   N..  long.  81'28'30    W.:  to  lat 
32*04  45    N.,  long.  81*28  30"  W.;  to  lat. 
32*0415   N.,  long.  81*22  30   W.;  thence  along 
the  Ogeechee  River  to  lat.  32*0030 "  N.,  long. 
81*19  30    W.;  to  lat  31*58  45    N..  long. 
81*1945"  W.;  to  lat  31*56  15"  N.,  long. 
81*23  00"  W.;  to  lat  31*54  03    N..  long. 
81*2845"  W.;  thence  counterclockwise  along 
the  arc  of  a  5-mile  radius  circle  centered  at 
lat  31*53  20    N.,  long.  81*33  45   W.;  to  lat 
31*5648   N..  long.  61*30  42   W.;  thence  east 
along  Georgia  Highway  144  to  the  point  of 
beginning. 

Time  of  Designation.  0600-2400  local  time. 
Monday  through  Sunday:  other  times  by 
NOTAM  24  hours  in  advance. 

R-3005E  Fort  Stewart,  GA  (Amended) 

By  removing  the  present  boundaries  and 
time  of  designation  and  substituting  the 
following  boundaries:  Beginning  at  lat. 
31*54  00  N..  long.  81*38  15  W.;  to  lat 
31' 5311"  N..  long.  81*37  51  W.:  to  lat. 
31  52  20  N.,  long.  81*38 10  W.;  to  lat 
31*51  55  N.,  long.  81*39  50  W.;  to  lat 
31* 51 '30'  N.,  long.  81*41  45  W.;  to  lat 
31  ■5500  N.,  long.  81*53  00  W.;  to  lat 
31*5S'30"  N..  long.  81*53  00"  W.:  thence  east 


along  Georgia  Highway  144  to  the  point  of 
beginning. 

Time  of  Designation.  0600-2400  local  time. 
Monday  throu^  Sunday;  other  times  by 
NOTAM  24  hours  in  advance. 

Issued  in  Washington,  D.C.,  on  November 
8,1985. 

James  Bums,  Jr„ 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  65-27306  Filed  11-15-65;  8:45  am] 
anuNO  CODE  wio-is-a 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  371. 373. 379. 385, 386, 
399 

[Dodcet  No.  S1068-516S] 

Export  Controls  on  the  Republic  of 
South  Africa 

AQENCV:  Office  of  Export 
Administration  Commerce. 
action:  Final  rule. 

summary:  This  rule  prohibits  certain 
trade  and  other  transactions  involving 
South  Africa  set  out  in  Executive  Order 
12532  and  in  section  &(n)  of  the  Export 
Administration  Act  of  1979,  as  amended 
by  the  Export  Administration 
Amendments  Act  of  1985.  The  main 
effect  of  the  provisions  implementing 
section  6(n)  is  to  require  validated 
export  licenses  for  all  exports  to  the 
South  African  military  and  police,  even 
though  the  export  could  be  made  under 
general  license  to  other  parties  in  South 
Africa.  Licenses  to  the  military  and 
police  will  be  denied,  except  when 
specified  medical  and  anti-hijacking 
exceptions  apply.  The  principal  e^ect  of 
the  Executive  Order  is  to  prohibit 
exports  of  all  computers,  computer 
software,  or  goods  or  technology  to 
service  computers  to  all  apartheid 
enforcing  entities  of  the  South  African 
Government.  The  Export  Administration 
regulations  list  entities  that  havf  been 
determined  to  enforce  apartheid.  The 
list  will  be  under  continual  review,  and 
likely  will  be  modified  and  expanded 
periodically. 

Specifically,  these  regulations  provide 
for: 

1.  Identifying  the  Republic  of  South 
Africa  agencies  that  enforce  apartheid 
or  administer  the  black  passbook  and 
similar  controls; 

2.  Imposing  new  validated  license 
requirements  for  previously 
uncontrolled  personal  computers, 
computer  software,  and  goods  and 
technical  data  to  service  computers; 

3.  Revising  licensing  policies  to  reflect 
the  prohibitions; 


4.  Requiring  written  asstirance  for 
export  of  technical  data  under  General 
License  GTDR; 

5.  PubUshing  a  certification  required 
from  consignees  of  computers  or  goods 
to  service  computers  in  the  Republic  of 
South  Africa  cmd  Namibia;  and 

6.  Requiring  denial  of  licenses  for 
exports  to  nuclear  utilization  and 
production  facilities. 

In  addition,  consistent  with  the 
Executive  Order,  the  Office  of  Export 
Administration  (OEA)  will  institute  and 
vigorously  administer  an  enhanced 
system  of  end  use  verification,  which 
will  involve  periodic  verification  by  U.S. 
Government  or  exporter  personnel  of 
location  and  use  of  certain  computers. 

EFFECTIVE  DATE:  October  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ames  Allen,  Policy  Plaiming  Division, 
Office  of  Export  Administration, 
Department  of  Commerce,  Washington. 
D.C.  (Telephone:  (202)  377-5622). 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that: 

1.  This  rule  is  exempted,  pursuant  to 
section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended, 
from  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  of  proposed  rulemaking,  an 
opportunity  for  public  participation,  and 
a  delay  in  effective  date  (5  U.S.C.  553). 
This  regulation  involves  a  foreign  affairs 
function  of  the  United  States. 

2.  This  rule  contains  a  collection  of 
information  requirement  imder  the 
Paperwotic  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  These  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0625-0001.  0625-0052,  and 
0625-0140.  0MB  approval  is  pending  for 
the  new  reporting  requirement 
contained  in  EAR  385.4(a)(9)(iv)(B). 
Comments  may  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Mangement  and 
Budget,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the 
Department  of  Commerce/International 
Trade  Administration. 

3.  Because  a  notice  of  proposed 
rulemaking  is  not  required  to  be 
published  for  this  rule,  it  is  not  a  rule 
within  the  meaning  of  section  601(2)  of 
the  Regulatory  Flexibility  Act  cmd  is  not 
subject  to  the  requirements  of  that  Act 
Accordingly,  no  preliminary  or  final 
Regulatory  Analysis  has  been  or  will  be 
prepared. 
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4.  Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  or  regulation  within  the 
meaning  of  Section  1(a)  of  Executive 
Order  12291  and,  accordingly,  is  not 
subject  to  the  requirements  of  that  order. 
Accordingly,  no  preliminary  or  final 
Regulatory  Impact  Analysis  has  been  or 
will  be  prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
these  regulations  are  welcome  on  a 
continuing  basis. 

List  of  Subjects 

15  cm  Part  371 

Exports. 
15  CFR  Part  373 

Exports. 
15  CFR  Part  379 

Exports,  Science  and  technology. 
15  CFR  Part  385 

Communist  countries.  Exports. 
15  CFR  Part  386 

Exports. 
15  CFR  Part  399 

Exports. 

Accordingly,  the  Export 
Administration  Regulations  {15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
Parts  371,  373,  379,  385,  386  and  399  are 
revised  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503.  50 
U.S.C.  app.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12. 
1985  (50  FR  28757.  July  16, 1985);  Pub.  L  95- 
223,  50  U.S.C.  1701  et  seq.:  E.0. 12532  of 
September  9, 1985  (50  FR  36861.  September 
10. 1965). 

PART  371— [AMENDED] 

Section  371.2  is  amended  by  adding 
paragraph  (c)(ll).  which  was  formerly 
reserved: 

§371.2    General  Provisions. 


(c)  Prohibited  shipments.*  *  * 
(11)  The  exporter  or  reexporter  knows 
or  has  reason  to  know  that  the 
commodity  is  for  delivery,  directly  or 
indirectly,  to  or  for  use  by  or  for  military 
or  police  entities  in  the  Republic  of 
South  Africa  or  Namibia.  This  includes 
commodities  for  purposes  of  servicing 
equipment  owned,  controlled  or  used  by 
or  for  such  entities;  or 


PART  373-{  AMENDED] 

3.  Section  373.1  is  amended  by 
revising  paragraph  (a)(l)(iii)  to  read  as 
follows  and  by  removing  paragraph 
{a)(3): 

§  373.1    Introduction. 

***** 

(a)  Special  Limitations.  (1)  *  *  * 
(iii)  Export  or  reexport  any  computers 
covered  by  CCL  entry  1565  or  6565G,  or 
any  goods  intended  to  service 
computers,  to  or  for  use  by  or  for 
apartheid  enforcing  entities  of  the 
Government  of  South  Africa  identified 
in  Supplement  No.  1  to  Part  385. 

4.  Section  373.3  is  amended  by 
removing  the  comma,  and  placing  a 
colon  after  "Namibia"  in  the  first 
sentence  of  (d)(3)(ii)(E)(5)(y7'),  and  by 
removing  the  remainder  of  the  sentence 
and  by  revising  the  phrase  "computer- 
related  equipment"  in  the  first  sentence 
of  (d)(3)(ii)(E)(5)(i77l  to  read  "goods  to 
service  computers"  and  by  revising  the 
certification  in  (d)(3){ii)(E)(J)(i7;]  to  read: 

I(we]  certify  that  the  commodities  and/or 
technical  data  received  under  this  license 
will  not  be  sold  or  otherwise  made  available, 
directly,  or  indirectly,  to  or  for  use  by  or  for 
the  following  entities  in  the  Republic  of  South 
Africa  or  Namibia:  police  or  mihtary  entities, 
any  entity  involved  directly  or  indirectly  in 
either  a  nuclear  or  sensitive  nuclear  end  use, 
or  entities  identified  by  the  U.S.  Department 
of  State  as  enforcing  apartheid  as  reflected  in 
Supplement  No.  1  to  Part  385  of  the  Export 
Administration  Regulations.  These 
commodities  are  not  to  be  used  to  service 
computers  owned,  controlled,  or  used  by  or 
for  the  entities  indicated  above. 

Note. — See  sections  373.3(a)(2)  and  378.3 
for  definitions  relating  to  nuclear  end  use. 

5.  Section  373.3(e](l)(iii)  is  revised  to 
read  as  follows: 

(e)  •  *  •  (1)  *  *  * 

(iii)  A  system  for  timely  distribution  to 
consignees  and  verification  of  receipt  by 
consignees  of  the  Table  of  Denial 
Orders  (TDO)  (Supplement  No.  1  to  Part 
388),  the  hst  (where  appropriate)  of 
South  African  entities  enforcing 
apartheid  (Supplement  No.  1  to  Part 
385),  and  other  regulatory  material 
necessary  to  ensure  compliance; 


PART  37»— {AMENDED] 

6.  Section  379.4(e)  is  revised  to  read  as 
follows: 

§  379.4    General  Ucense  GTDR:  Technical 
Data  Under  Restriction. 

*         *        •         •        * 

(e)  Restrictions  Applicable  to 
Republic  of  South  Africa  and  Namibia— 


(1)  General  Prohibition.  No  technical 
data  may  be  exported  or  reexported  to 
the  Republic  of  South  Africa  or  Namibia 
under  this  General  License  GTDR  where 
the  exporter  or  reexporter  knows  or  has 
reason  to  know  that  the  data  or  any 
products  of  the  data  are  for  delivery, 
directly  or  indirectly,  to  or  for  use  by  or 
for  military  or  police  entities  in  these 
destinations  or  for  use  in  servicing 
equipment  owned,  controlled  or  used  by 
or  for  such  entities.  As  used  in  this 
paragraph  (e),  the  term  "any  products  of 
the  data"  includes  the  direct  product  *  of 
the  data  and  any  subsequent  products  of 
the  direct  product.  No  technical  data  for 
use  in  servicing  computers,  and  no 
computer  software,  may  be  exported  or 
reexported  to  the  Republic  of  South 
Africa  or  Namibia  under  this  General 
License  GTDR  where  the  exporter  or 
reexporter  knows  or  has  reason  to  know 
that  the  data  will  be  made  available  to 
or  for  use  by  or  for  apartheid-enforcing 
entities  identified  in  Supplement  No.  1  to 
Part  385.  In  addition,  no  technical  data 
relating  to  the  commodities  listed  in 
Supplement  No.  2  to  this  Part  379  may 
be  exported  or  reexported  under  this 
General  License  GITDR  to  any  consignee 
in  the  Republic  of  South  Africa  or 
Namibia. 

(2)  Written  Assurance.  In  addition  to 
any  written  assurances  that  may  be 
required  by  paragraph  (f)  of  this  section, 
no  export  or  reexport  of  technical  data, 
including  computer  software,  may  be 
made  under  this  General  License  GTDR 
until  the  exporter  has  received  written 
assurance  fit)m  the  importer  that  neither 
the  technical  data  nor  the  direct  product 
of  the  data  will  be  made  available  to  or 
for  use  by  or  for  military  or  police 
entities  of  the  Republic  of  South  Africa 
or  Namibia.  If  the  technical  data  is 
intended  to  service  computers  or 
consists  of  computer  software,  the 
written  assurance  must  also  state  that 
the  data  will  not  be  made  available  to  or 
for  use  by  or  for  the  apartheid-enforcing 
entities  identified  in  Supplement  No.  1  to 
Part  385.  To  facilitate  this  assurance,  the 
potential  exporter  shall  provide  a 
current  copy  of  Supplement  No.  1  to  Part 
385  to  the  intended  recipient  at  the  time 
the  written  assurance  is  requested. 


PART  385— {AMENDED] 

7.  §385,4(a)  is  revised  to  read  as 
follows: 


'  The  term  "direct  product,"  as  used  in  this 
paragraph,  is  deHned  to  mean  the  immediate 
product  (including  processes  and  services)  produce,! 
directly  by  use  of  the  technical  data. 
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S3«S.4    Country  Groups  TAV. 

(a)  Republic  of  South  Africa  and 
Namibia.  In  conformity  with  the  United 
Nations  Security  Council  Resolutions  of 
1963  and  1977  relating  to  exports  of  arms 
and  munitions  to  the  Republic  of  South 
Africa,  and  consistent  with  U.S.  foreign 
policy  toward  the  Republic  of  South 
Africa  and  Namibia,  the  Department  of 
Commerce  has  established  the  following 
special  policies  for  commodities  and 
technical  data  under  its  licensing 
jurisdiction. 

(1)  An  embargo  is  in  effect  on  the 
export  or  reexport  to  the  Republic  of 
Sodth  Africa  and  Namibia  of  arms, 
munitions,  military  equipment  and 
materials,  and  materials  and  machinery 
for  use  in  manufacture  and  maintenance 
of  such  equipment.  Commodities  to 
which  this  embai:go  applies  are  listed  in 
Supplement  No.  2  to  Part  379  of  this 
chapter. 

(2)  An  embargo  is  in  effect  on  the 
export  or  reexport  to  the  Republic  of 
South  Africa  or  Namibia  of  any 
commodity,  including  commodities  that 
may  be  exported  to  any  destination  in 
Country  Group  V  under  a  general 
license,  where  the  exporter  or 
reexporter  knows  or  has  reason  to  know 
that  the  commodity  will  be  sold  to  or 
used  by  or  for  military  or  police  entities 
in  these  destinations  or  used  to  service 
equipment  owned,  controlled  or  used  by 
or  for  such  military  or  police  entities. 
(See  §  385.4(a)(7)  and  (10)  for  case-by- 
case  exceptions.) 

(3)  An  embargo  is  in  effect  on  the 
export  or  reexport  to  the  Republic  of 
South  Africa  or  Namibia  of  technical 
data — except  technical  data  generally 
available  to  the  public  that  meets  the 
conditions  of  General  License  GTDA — 
where  (i)  the  technical  data  relate  to  the 
commodities  listed  in  Supplement  No.  2 
to  Part  379  of  this  chapter,  (ii)  the 
exporter  or  reexporter  knows  or  has 
reason  to  know  that  the  technical  data 
or  any  product  of  the  data  as  defined  in 
§  379.4(e)  of  this  chapter  are  for  delivery 
to  or  for  use  by  or  for  the  military  or 
police  entities  of  these  destinations  or 
for  use  in  servicing  equipment  owned, 
controlled  or  used  by  or  for  these 
entities  (see  S  385.4(a)(7)  and  (10)  for 
case-by-case  exceptions),  or  (iii)  the 
technical  data  consist  of  data  to  service 
computers  or  of  computer  software  and 
the  exporter  or  reexporter  knows  or  has 
reason  to  know  that  it  will  be  made 
available  to  or  for  use  by  or  for 
apartheid  enforcing  entities  identified  in 
Supplement  No.  1  to  Part  385  (with  case- 
by-case  exceptions  possible  for 
humanitarian  purposes).  In  addition, 
users  in  the  Republic  of  South  Africa  or 
Namibia  of  technical  data  that  do 


qualify  for  export  or  reexport  under  the 
provisions  of  General  License  GTDR 
must  provide  a  written  assurance  to  the 
U.S.  exporter  at  required  by  {  379.4(e)(2) 
of  this  chapter. 

(4)  Parts,  components,  materials  and 
other  commodities  exported  from  the 
United  States  under  either  a  general  or 
validated  export  license  may  not  be 
used  abroad  to  manufacture  or  produce 
foreign-made  end-products  where  it  is 
known  or  there  is  reason  to  know  the 
end-product  will  be  sold  to  or  used  by  or 
for  military  or  police  entities  in  the 
Republic  of  South  Africa  or  Namibia. 
(See  S  385.4(a)(7)  and  (10)  for  case-by- 
case  exceptions.) 

(5)  A  validated  export  Ucense  is 
required  for  the  export  to  the  Republic 
of  South  Africa  and  Namibia  of  any 
instrument  and  equipment  particularly 
useful  in  crime  control  and  detection,  as 
defined  in  S  376.14  of  this  chapter. 

(6)  General  License  GIT  may  not  be 
used  for  any  commodity  destined  for  the 
Republic  of  South  Africa  or  Namibia 
(see  S  371.4(b)  of  this  chapter). 

(7)  Applications  for  vaUdated  licenses 
will  generally  be  considered  favorably 
on  a  case-by-case  basis  for  the  export  of 
medicines,  medical  supplies,  medical 
equipment  related  technical  data,  and 
parts  and  components,  to  any  end-user. 

(8)  A  validated  license  is  required  for 
export  to  all  consignees  of  aircraft  and 
helicopters,  /^plications  will  generally 
be  considered  favorably  on  a  case-by- 
case  basis  for  such  exports  for  which 
adequate  written  assurances  have  been 
obtained  against  military,  paramihtary, 
or  police  use. 

(9](i)  A  validated  license  is  required 
for  the  export  or  reexport  to  government 
consignees  of  computers  as  defined  in 
CCL  entries  1565A  and  6565G,  and  of 
goods  to  service  computers.  "Goods  to 
service  computers"  include  any  national 
security-controlled  item  intended  for 
such  use,  and  any  items  in  ECCN  6594F. 
Applications  will  be  denied  if  the  export 
is  likely  to  be  used  by  or  for  apartheid 
enforcing  entities  identified  in 
Supplepient  No.  1  to  Part  385,  with  case- 
by-case  exceptions  possible  for 
humanitarian  purposes,  (ii)  Insubstantial 
U.S.  origin  parts  or  peripherals  in  foreign 
origin  computer  systems  may  be 
approved  on  a  case-by-case  basis. 
Content  is  generally  considered  to  be 
insubstantial  when  it  is  20%  or  less  by 
value,  (iii)  Applications  to  export 
computers  or  goods  to  service  computers 
to  the  Republic  of  South  Africa  or 
Namibia  must  be  accompanied  by  the 
following  certification  signed  by  the 
ultimate  consignee: 

I(We)  certify  that  we  are  the  recipient  of 
the  commodities  and/or  technical  data  to  be 


delivered  under  this  license,  that  we  are  not 
affiliated  with  any  apartheid-enforcing  entity, 
and  that  the  commodities  and/ or  technical 
data  will  not  be  sold  or  otherwise  made 
available,  directly  or  indirectly,  to  or  for  use 
by  or  for  the  following  entities  in  the  Republic 
of  South  Africa  or  Namibia:  poUce  or  military 
entities,  any  entity  involved  directly  or 
indirectly  in  either  a  nuclear  or  sensitive 
nuclear  end  use.  or  entities  identified  by  the 
U.S.  Department  of  State  as  enforcing 
apartheid  as  reflected  in  Supplement  No.  1  to 
Part  385  of  the  Export  Administration 
Regulations.  These  commodities/technical 
data  are  not  to  be  used  to  service  computers 
owned,  controlled,  or  used  by  or  for  the 
entities  indicated  above.  IfWe]  will  cooperate 
with  post-shipment  inquiries  by  U.S.  officials 
to  verify  disposition  or  use  of  the 
commodities/technical  data.  If  requested  by 
the  exporter,  we  will  periodically  provide 
information  concerning  the  disposition  or  use 
of  commodities/technical  data  received 
under  this  Ucense.  including  the  identity  of 
customers  to  whom  the  items  were  resold. 

Note.— See  §S  373.3[a1(2)  and  378.3  for 
definitions  relating  to  nuclear  end  uses. 

(iv)(A)  Exporters  shall  make  available 
to  each  ultimate  consignee  a  current 
copy  of  Supplement  No.  1  to  Part  385 
identifying  apartheid  enforcing  entities. 
OEA  may  require  the  licensee  to  certify 
subsequent  to  delivery  that  the 
computers  have  not  been  retransferred 
to  imauthorized  end-uses  or  end-users. 

(B)  When  the  license  authorizes  resale 
within  the  Republic  of  South  Africa  or 
Namibia,  the  requirement  may  include 
identification  of  customers  to  whom  the 
ultimate  consignees  have  sold  the 
computers,  with  further  identifications 
of  customers  to  be  provided  at  six 
month  intervals  until  all  computers 
exported  under  the  license  have  been 
sold. 

(10)  Applications  for  validated 
licenses  will  generally  be  considered 
favorably  on  a  case-by-case  basis  for 
the  export  of  commodities  and  related 
technical  data,  and  parts  and 
components,  to  be  used  in  efforts  to 
prevent  acts  of  unlawful  interference 
with  international  civil  aviation. 

(11)  Applications  for  validated 
licenses  for  commodities  and  technical 
data  for  nuclear  production  or  utilization 
facilities  or  those  likely  to  be  diverted  to 
such  facilities  will  be  denied,  except  on 
a  case-by-case  basis  to  assist 
International  Atomic  Energy  Agency 
(IAEA)  safeguards  or  IAEA  programs 
generally  available  to  member  states,  or 
for  technical  programs  to  reduce 
proliferation  risks,  or  for  exports  that 
are  determined  to  be  necessary  for 
humanitarian  reasons  to  protect  the 
public  health  and  safety. 

(12)  License  applications  involving 
contracts  entered  into  prior  to  the 
President's  Executive  Order  of 
September  9, 1985,  will  be  considered  on 
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a  case-by-case  basis  in  accordance  with 
the  regulations  and  policies  that  were  in 
effect  prior  to  the  issuance  of  such 
Order.  Applications  involving  contracts 
entered  into  on  or  after  September  9, 
1985,  will  be  subject  to  the  October  11. 
1985.  revisions  to  the  regulations  that 
implement  that  Order. 

PART  385— {AMENDED] 

a  A  new  Supplement  No.  1  to  Part  385 
(which  was  formerly  reserved)  is  added 
as  follows: 

Suppl«ment  No.  1  to  Part  385— South  Africa 
Eobties  Enfordng  Apartheid 

The  following  have  been  identified  as 
South  African  entities  that  enforce  apartheid. 
Exporters  should  be  aware  that  this  list 
cannot  be  all-inclusive  because  names  of 
agencies  are  subject  to  change,  and  because 
agencies  may  assume  apartheid  enforcing 
activities  in  the  future.  Before  making 
commitments  to  export,  exporters  may  wish 
to  seek  guidance  from  the  Office  of  Southern 
African  Affairs  (AF/S),  Department  of  State, 
Washington,  DC  20520,  to  ascertain  whether 
or  not  a  potential  customer  is  an  "agency 
enforcing  apartheid." 
Ministry  of  Justice 
Ministry  of  Home  Affairs  and  National 

Education 
Ministry  of  Constitutional  Development  and 

Planning 
Ministry  of  Law  and  Order 
Ministiy  of  Manpower 
Ministry  of  Education  and  Developing  Aid, 
including  the  Development  Boards  and  the 
Rural  Development  Boards  (formerly 
known  as  the  Ministry  of  Cooperation, 
Development  and  Education) 
Other  agencies  enforcing  apartheid 
(including  local,  regional  and  "Homeland 
agencies")  e.g.,  those  that  regulate 
employment,  classification,  or  residence  of 
non-whites. 

Note.— The  Department  of  SUte  has 
determined  that  the  following  agencies  are 
not  considered  to  be  apartheid  enforcing 
entities: 

Ministry  of  Communication  and  Pubhc  Works 
(This  includes  post  and  telecommunication 
agencies) 

Ministry  of  Agricultural  Economics  and 
Water  Affairs 

Ministry  of  Mineral  and  Energy  Affairs 

Ministry  of  Finance. 

9.  Supplement  No.  2  to  Part  385  is 
amended  by  revising  paragraph  1(a)  and 
removing  1(c)  as  follows: 

Supplement  No.  2  to  Part  385— InterpreUtions 
1.  The  Department  has  received  *  *  * 
(a)  In  addition  to  the  military  and  police  of 
South  Africa  and  Namibia,  the  following  are 
considered  to  be  police  or  military  entities: 

ARMSCOR  (Armaments  Development  and 
Production  Corporation)  and  its  subsidiaries 
(Nimrod.  Atlas  Aircraft  Corporation.  Eioptro 
(Pty)  Ltd.,  Kentron  (Pty)  Ltd.,  Infoplan  Ltd., 
Lyttleton  Engineering  Works  (Pty)  Ltd., 
Naschem  (Pty)  Ltd.,  Pretoria  Metal  Pressing* 
[PM.P.]  (Pty)  Ltd.,  Somchem  (Pty)  Ltd., 
Swartklip  Products  (Pty)  Ltd.,  Telacasl  (Pty) 


Ltd..  and  Musgrave  Manufacturers  and 
Distributors) 

Department  of  Prisons 

"Homeland"  Police  and  Armed  Forces 

National  Institute  of  Defense  Research  of 

CSIR 
National  Intelligence  Services 
South  African  Railways  Police  Force 
Weapons  research  activities  of  the  Council 

for  Scientific  and  Industrial  Research 

(CSIR) 

(b)  •  *  • 
PART  386— [AMENDED] 

10.  S  386.6(a)(2)  is  amended  by 
removing  the  footnote. 

11.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  6499G  is  amended  by  revising  the 
"Special  South  Africa  and  Namibia 
Controls"  paragraph  immediately 
following  Uie  'Technical  Data" 
paragraph  as  follows: 

6499G  Other  transportation 
equipment,  n.e.s.;  and  parts  and 
accessories,  n.e.s, 
*        •        *        •        • 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled,  or  used  by 
or  for  these  entities.  See  §  385.4(a). 

12.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1565A  is  amended 
by  revising  the  "Special  South  Africa 
and  Namibia  Controls"  paragraph 
immediately  following  the  "Special 
Licenses  Available"  paragraph  to  read 
as  follows: 

1565A  Electronic  computers,  "related 
equipment",  equipment  or  systems 
containing  electronic  computers;  and 
specially  designed  components  and 
accessories  for  these  electronic 
computers  and  "related  equipment". 

Special  South  Africa  and  Namibia 
Controls: 

Foreign  policy  export  controls  apply 
to  exports  to  or  for  use  by  or  for 
government  consignees  in  the  Republic 
of  South  Africa  and  Namibia.  See 
§  385.4(a)(9). 

PART  399— [AMENDED] 

13.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  8  (Rubber  and  Rubber  Products), 
ECCN  6899G  is  amended  by  revising  the 
"Special  South  Africa  and  Namibia 
Controls"  paragraph  immediately 
following  the  'Special  Licenses 


Available"  paragraph  to  read  as  follows: 

6899G  Other  rubber  and  rubber 
products,  n.e.s. 

»       *        *        ♦        ♦ 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these, 
destinations,  or  for  use  in  servicing 
equipment  owned,  controlled,  or  used  by 
or  for  these  entities.  See  9  385.4(a). 

14,  The  Commodity  Control  List 
(Supplement  No.  1  to  399.1)  is  amended 
by  adding  the  following  "Special  South 
Africa  and  Namibia  Controls" 
paragraph  inmiediately  following  the 
"Special  Licenses  Available"  paragraph 
to  the  below  listed  ECCN's: 

Special  South  Africa  and  Namibia 
Controls:  A  validated  license  is  required 
for  export  or  reexport  to  the  Republic  of 
South  Africa  and  Namibia  if  intended 
for  delivery  to  or  for  use  by  or  for 
military  or  police  entities  in  these 
de.stinations,  or  for  use  in  servicing 
equipment  owned,  controlled,  or  used  by 
or  for  these  entities.  See  S  385.4(a) 


6098F... 

e099G.. 


.6399G 
.55650 


6191F 6598F 

619flG „ 6599G 

6299G 4899G 

8390F. 6699G 

63eiF 6779F 

8392F 6799G 

6398G „ 8999G. 

15.  In  Supplement  No.  1  to  §  399.1  (the 
Conunodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  new  ECCN's  6565G  and 
6594F  are  added  in  numerical  order 
(disregarding  the  first  digit). 

6565G    Personal  computers  excepted  from 
control  under  ECCN  1565A  because  they 
meet  the  specifications  of  paragraph 
(h)(2)(iv)ofl565A. 

Controls  for  ECCN  6565G 

Unit-  Report  in  number. 

Validated  License  Required:  Country  Groups 
SZ. 

GLV$  Value  Limit:  General  License  GLV  not 
applicable;  however,  another  general 
license  may  apply. 

Special  South  Africa  and  Namibia  Controls: 
A  validated  license  is  required  for  export 
or  reexport  to  the  Republic  of  South  Africa 
and  Namibia  if  intended  for  delivery  to  or 
for  use  by  or  for  military  or  police  entities 
in  these  destinations  or  entities  enforcing 
apartheid  identified  in  Supplement  No.  1  to 
Part  385,  or  for  use  in  servicing  equipment 
owned,  controlled,  or  used  by  or  for  these 
entities.  See  §  385.4(a). 

6594F  Electronic  equipment  specially 
designed  to  service  computers,  n.e.s. 
(specify  make  and  model). 

Control  for  ECCN  6594F 

Unit:  Report  in  "number". 
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Validated  License  Required:  SZ.  the  Republic 

of  South  Africa  and  Namibia; 
GLV$  Value  Limit:  $0  to  all  destinations. 
Processing  Code:  EE 
Special  Licenses  A  vailable:  See  Part  373. 

Advisory  Note. — Licenses  are  likely  to  be 
approved  for  export  to  the  Republic  of  South 
Africa  and  Namibia  if  the  recipient  has 
provided  the  written  assurance  required  by 
§  385.4(a)(9). 
John  K.  Boidock, 

Director,  Office  of  Export  Administration, 
International  Trade  Administration. 
November  14, 1985. 
[FR  Doc.  85-27482  Filed  11-14-85;  3:17  pm] 

BILLINQ  cooc  3S1(Mrr-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  172  and  189 

[Docket  Na  81N-0292] 

Cinnamyl  Anttiranilate;  Prohibition  of 
Use  in  Human  Food 

Correctioi, 

In  FR  Doc.  85-25201.  beginning  on 
page  42929  in  the  issue  of  Wednesday, 
October  23, 1985,  make  the  following 
corrections: 

1.  On  page  42930,  in  the  second 
column,  in  the  last  paragraph,  in  the 
tenth  line,  the  citation  should  read: 
"58:461-465, 1977". 

2.  In  the  second  column,  in  the  sixth 
line  firam  the  bottom,  the  page  numbers 
"266-233"  should  read  "226-233". 

3.  In  the  third  column,  imder  "II.  New 
Data  Submitted  by  FEMA",  in  the  fourth 
line,  "anthranilated"  should  read 
"anthranilate". 

BHJJNa  CODE  1SO$-01-« 


21  CFR  Part  440 

[Docket  No.  85N-0393] 

Antibiotic  Drugs;  Amoxiciliin 
Trihydrate-Clavulanate  Potassium 
Chewable  Tablets 

Correction 

In  FR  85-25202  beginning  on  page 
42932  in  the  issue  of  Wednesday, 
October  23, 1985,  make  the  following 
corrections  on  page  42933: 

1.  In  the  second  colunrn,  in 

§  440.103f(a)(2),  in  the  third  line,  "the" 
should  read  "this". 

2.  Also  in  the  second  column,  in 

§  44O.103f(a)(3)(ii)(Z>),  in  the  second  line, 
insert  "in"  before  "making". 

BiUJNO  CODE  1S0S-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Pyrantel  Tartrate 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Growmark, 
Inc.,  providing  for  the  use  of  a  48-gram- 
per-pound  pyrantel  tartrate  premix  in 
maldng  9.6-  and  19.2-gram-per-pound 
pyrantel  tartrate  intermediate  premixes. 
The  intermediate  premixes  are 
subsequently  used  to  make  complete 
swine  feeds. 

EFFEC11VE  date:  November  18, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockviile,  MD  20857,  301-44»- 
1414. 
SUPPtXMENTARY  INFORMATION: 

Growmark,  Inc.,  1701  Towanda  Ave., 
Bloomington,  IL  61701,  is  sponsor  of 
NADA  139-239  submitted  on  its  behalf 
by  Pfizer,  Inc.  The  NADA  provides  for 
use  of  a  48-gram-per-poimd  pyrantel 
tartrate  premix  in  making  9.6-  emd  19.2- 
gram-per-pound  pyrantel  tartrate 
intermediate  premixes.  The  intermediate 
premixes  are  for  making  complete  swine 
feeds  used  for  aid  in  prevention  of 
migration  and  establishment  and  for 
removal  and  control  of  lai^ge  roundworm 
[Ascaris  suum]  infections;  and  for  aid  in 
prevention  of  establishment  and  for 
removal  and  control  of  nodular  worm 
(Oesopbagostomum  spp.)  infections. 

The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  this 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11{e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockviile,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
enviroiunent.  Therefore,  neither  an 
environmental  assessment  nor  an 


environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  82  Stat.  343-351  (21 
U.S.C.  3eOb);  21  CFR  5.10  and  5.83. 

2.  In  §  558.485  by  adding  new 
paragraph  (a}(25)  to  read  as  follows: 

§558.485    Pyrantel  tartrate. 

(a)  *  *  * 

(25)  To  020275: 9.6  and  19.2  grams  per 
pound,  paragraph  (e)  (1)  through  (3)  of 
this  section. 


Dated:  November  6, 1985. 
Lester  M.  Crawford. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  85-27320  Filed  11-15-85;  8:45  am) 
BILUNO  CODE  416O-01-N 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Virglniamycin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  SmithKline  Animal  Health  Products 
providing  for  use  of  premixes  containing 
5. 10,  20,  50,  or  227  grams  of 
virginiamycin  per  pound  in 
manufactiuing  complete  broiler  chicken 
feeds.  The  complete  feeds  are  indicated 
for  prevention  of  necrotic  enteritis. 

EFFECTIVE  DATE:  November  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockviile.  MD  20857,  301-443-4317. 

SUPPLEMENTARY  INFORMATION: 

SmithKline  Animal  Health  Products, 
Division  of  SmithKline  Beckman  Corp.. 
1600  Paoli  Pike.  West  Chester,  PA  19380, 
filed  supplemental  NADA's  91-467  and 
91-513  providing  for  use  of  premixes 
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containing  5, 10,  2a  Sa  or  227  grains  of 
virginiamycin  per  pound  in 
manufacturing  a  complete  broiler 
chicken  feed  containing  20  grams  of 
virginiamycin  per  ton.  The  feed  is  used 
to  prevent  necrotic  enteritis  caused  by 
Clostridiiaa  perfringetrs  susceptible  to 
virginiamycin.  The  supplemental 
NADA's  are  approved  and  the 
regulationa  are  amended  to  reflect  the 
approval. 

In  accordance  with  the  freedom  of 
information  prorisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(eK2Mii)  (21 
CFR  514.11(e)(2)(u)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  ft^nch 
(HFA-305),  Food  and  Drug 
Administratioa,  Rm.  4-€2.  5600  Fishers 
Lane.  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  throogh  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
environmental  assessment  under  21  CFR 
25.31a(a). 

List  of  Subjects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558-NEW  AMMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512.  8Z  Stat  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

2.  In  §  558.635  by  adding  new 
paragraph  (f)(2)(iii)  to  read  as  follows: 

§56.635    Virginiamycin. 
»         •        «         »         « 

(0*  *  * 

(2)  •  *  • 


(iii)  20  grams  per  ton  for  prevention  of 
necrotic  enteritis  caused  by  Clostridium 
perfringens  susceptible  to  virginiamycin 
in  broiler  chickens;  not  for  use  in  layers. 

Dated:  November  8, 1985. 
LMtac  14.  Ccawf ord. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doe.  85-27319  Filed  11-15-66;  e.-45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  990 

(Oodiet  No.  R-65-t170;  FR- 16341 

Modification  to  ttie  Performance 
Funding  System 

agency:  Office  of  the  Assistant 
Secretary  for  PubHcand  Indian  Housing, 
HUD. 

action:  Final  rule. 


summary:  This  final  rule  revises  the 
Performance  Funding  System  (FTS)  for 
determining  HUD  annual  operating 
subsidy  to  public  housing  agencies 
(PHAs)  operating  public  hoqsing 
projects.  It  requires  a  year-end 
adjustment  in  investment  income  for 
PHAs  with  significant  amounts  to  invest, 
clarifies  the  role  of  the  PHAs  in 
determining  the  Allowable  Expense 
Level  for  certain  new  projects,  simplifies 
the  determination  of  the  change  in  the 
Allowable  Expense  Level  each  year,  and 
requires  a  payment  system  for  operating 
subsidies  involving  electronic  funds 
h-ansfers  &t)m  the  U.S.  Department  of 
the  Treasury  to  PHAs  on  a 
predetermined  schedule,  based  on 
projected  cash  expenditures.  The  rule 
does  not  require,  as  the  proposed  rule 
would  have,  year-end  adjustments  for 
dwelling  rental  income  and  other  non- 
investment  income. 

EFFECTIVE  DATE:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication  but  not  before  further  notice 
of  the  effective  date  is  published  in  the 
Federal  Register. 

FOn  FURTHER  INFORMATKM  CONTACT: 

John  T.  Comerford,  Chief,  Financial 
Management  Branch,  Office  of  Public 
and  Indian  Housing,  Room  4216,  451 
Seventh  Street  SW.,  Washington,  D.C. 
20410,  telephone  (202)  426-1872.  fThis  is 
not  a  toll-free  number.). 


SUPPLEMENTARY  INFORMATION: 

Response  to  Public  ComnwBts 

A.  General 

The  Department  published  a  prc^osed 
rule  on  July  30. 1984  (49  FR  30330).  which 
set  forth  minor  regulatory  changes  in  the 
Performance  Funding  System  under 
which  HUD  determines  the  amount  of 
operating  subsidy  it  will  pay  to  a  PHA 
under  section  9(a)  of  the  U.Si.  Housing 
Act  of  1937  (42  U.S.C.  1437g).  The 
operating  subsidy  is  the  difference 
between  a  HiA's  allowable  expenses 
under  the  PFS  formula  and  its  adjusted 
projection  of  operating  income.  The 
proposed  changes  included 
simplification  of  the  calculation  of  the 
change  ("Delta")  in  the  Allowable 
Expense  Level  ("AEL")  for  a  PHA's 
projects;  addition  of  specific  year^end 
adjustments  for  several  categories  of 
income,  to  reflect  the  difference  between 
original  estimates  and  later  data; 
clarification  of  the  method  of 
determining  the  AEL  for  new  projects: 
and  a  revision  to  the  payment  mediod 
for  operating  subsidies  to  reflect 
requirements  of  the  U.S.  Department  of 
the  Treasury  to  use  a  system  of 
electronic  funds  tranfer  based  on  letters 
of  credit. 

These  changes  were  proposed  in  order 
to  simplify  the  calculations  necessary 
for  each  year's  determination  of  subsidy, 
while  assuring  that  subsidy  calculations 
are  based  on  an  assumption  of 
reasonable  return  on  PHA  investments, 
and  that  Federal  fiinds  are  not  disbursed 
to  KlAs  in  advance  of  actual  need.  The 
changes  were  viewed  as  a  foe-tuning  of 
the  PFS  currently  in  operation. 

The  Department  received  seventeen 
substantive  comments  which  included 
comments  fi"om  public  housing  agencies 
(PHAs)  of  varying  sizes,  the  Council  of 
Large  Public  Housing  Authorities 
(CLPHA)  and  the  National  Association 
of  Housing  and  Redevelopment  Officials 
(NAHRO). 

1.  Piecemeal  revision  of  the  PFS 

Several  commenters  objected  to  the 
proposed  rule  as  a  violati<ni  of  a  pledge 
made  by  OMB  Director  David  Stockman 
to  congressional  leaders  that  the 
Administration  would  not  propose 
changes  in  the  PFS  without  evaluating 
the  entire  system  and  seeking 
consultation  with  PHAs  and  their 
representatives. 

The  pledge  referenced  by  the 
commenters  was  an  assurance  made  on 
November  16. 1983  by  David  Stockman, 
in  individual  letters  to  Senator  Garn  and 
Representative  St  Germain.  Those 
letters  stated,  "The  Administration  has 
agreed  that  it  would  seek  authorizing 
legislation  for  any  fundamental  changes 
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or  structural  program  reforms  it  might 
wish  to  make  for  [operating  subsidy  and 
modernization]  programs  in  1985." 

HUD  and  OMB  regard  the  rule 
changes  proposed  in  the  PFS  as  minor, 
not  the  type  contemplated  in  the 
discussion  of  legislative  initiatives. 
Proposals  for  fundamental  changes  that 
were  being  considered  when  that 
assurance  was  made  were  discussed  in 
the  1962  HUD  report  to  Congress  on 
Alternative  Operating  Subsidy  Systems 
for  the  Public  Housing  Program.  Two 
proposals  that  received  considerable 
HUD  attention  were  (1)  to  convert  to  a 
public  housing  subsidy  system  based  on 
the  Section  8  Existing  Housing  Fair 
Market  Rents  for  the  market  area  and  to 
eliminate  separate  funding  for 
modernization  (but  permit  accumulation 
of  a  replacement  reserve),  and  (2)  to 
fund  public  housing  through  State  or 
local  governments.  These  proposals 
were  considered  as  candidates  for  new 
legislative  proposals,  and,  in  fact,  the 
first  option  was  the  subject  of  a  HUD 
legislative  proposal  in  1983.  The  changes 
contained  in  the  proposed  rule,  on  the 
other  hand,  are  not  of  the  same 
magnitude.  They  go  no  further  than  to 
refine  the  current  PFS,  relying  on  the 
same  basic  formula.  Therefore,  HUD 
and  OMB  do  not  view  the  proposed  rule 
as  a  violation  of  Mr.  Stockman's 
commitment  to  Senator  Gam  and 
Representative  St  Germain. 

2.  Impact  on  Small  Entities 

One  commenter  stated  that  HUD's 
assertion  in  the  preamble  of  the 
proposed  rule  that  the  rule  would  not 
have  a  significant  impact  on  small 
entities  is  inaccurate.  The  major  changes 
contained  in  the  proposed  rule  were  the 
year-end  adjustments  in  income  and  the 
simplification  of  the  "Delta"— the  factor 
used  to  determine  the  change  in 
Allowable  Expense  Level  (AEL)  from 
year  to  year.  The  basis  for  our 
conclusion  that  the  rule  would  not 
significantly  affect  small  entities  was 
that  the  rule  would  primarily  simplify 
procedures  used  for  calculating  Federal 
subsidy  to  small  governmental  entities 
operating  public  housing  projects.  The 
year-end  adjustments  on  rental  and 
other  income,  which  were  the  target  of 
most  of  the  commenters,  are  now  being 
removed  from  the  final  rule.  The 
remaining  year-end  adjustment — for 
investment  income — has  less  impact  on 
small  PHAs  than  on  large  ones,  since  it 
applies  only  to  PHAs  with  more  than 
$20,000  in  their  General  Fund. 
Consequently,  we  conclude  that  this 
final  rule  will  not  have  a  significant 
impact  on  small  entities. 


B.  Allowable  Expense  Level  for  New 
Projects— Proposed  §  990. 105(e)(3) 

The  proposed  S  990.105(e)(5) 
addressed  the  issue  of  how  to  determine 
the  AEL  for  a  new  project  of  a  new 
PHA,  or  for  a  new  project  of  an  existing 
PHA  when  that  project  is  placed  imder  a 
separate  Annual  Contributions  Contract 
(ACC).  The  rule  proposed  that  HUD 
would  determine  the  AEL  for  such  a 
project  for  the  first  budget  year,  based 
on  the  AEL  for  a  comparable  project. 

One  PHA  asked  the  purpose  of  this 
rule  provision.  The  purpose  is  to  provide 
simpler  and  more  flexible  procedures  for 
setting  AELs  for  new  projects  that  were 
adopted  as  HUD  policy  in  November 
1980  in  HUD  Handbook  7475.13  CHG-6. 
That  Handbook  revision  allowed  a  PHA 
to  select  a  comparable  project  for 
determining  the  AEL  for  new  projects. 
Before  that  change,  a  PHA  was  required 
to  determine  the  AEL  for  a  new  project 
by  recarculating  the  formula  for  the  base 
year  and  working  through  the  inflation 
factors  for  succeeding  fiscal  years  to  the 
requested  budget  year. 

Two  PHAs  recommended  that  HUD 
specify  in  the  rule  the  criteria  for 
determining  a  comparable  project  to  be 
used  for  establishing  the  Allowable 
Expense  Level  for  a  new  project. 
Alternatively,  they  recommended  that 
the  PHA  be  allowed  to  identify  a 
comparable  project  or,  if  there  is  none, 
to  project  a  budget  based  on  its  other 
projects. 

The  Department's  current  practice  is 
to  allow  PHAs  to  identify  and  select 
comparable  projects.  Since  HUD  field 
offices  have  access  to  extensive  data  on 
project  characteristics,  PHAs  may 
obtain  assistance  fi'om  them  in  locating 
comparable  projects.  However.  HUD 
retains  the  ri^t  to  make  a  final 
determination  regarding  the 
appropriateness  of  the  PHA's  selection. 
This  procedure  is  being  clarified  in  a 
revision  to  the  proposed  S  990.105(e)(3) 
contained  in  this  final  rule. 

One  PHA  asked  what  criteria  would 
be  used  to  determine  whether  a  new 
project  would  be  placed  under  a 
separate  ACC  and  whether  the  PHA 
would  be  allowed  to  make  the  decision. 
Under  current  practice,  a  PHA  is  given 
the  option  during  the  project 
development  phase  whether  to  place  its 
new  projects  under  a  separate  ACC  or  a 
consolidated  one.  If  a  PHA  decides  to 
consolidate  the  new  project  under  the 
existing  ACC,  it  must  be  determined 
whether  or  not  the  new  project, 
combined  with  existing  projects,  would 
amount  to  a  change  in  the  number  of 
units  of  five  percent  or  1,000  units, 
whichever  is  less.  If  there  would  be  a 
significant  change  in  the  number  of 


units,  the  PHA's  current  AEL  would  be 
revised  by  the  change  in  the  Delta 
calculation  that  occurs  when  the 
characteristics  of  the  new  project  are 
added.  If  the  five  percent/1,000  unit 
threshold  of  change  is  not  met  the 
PHA's  current  AEL  would  be  used  for 
the  new  project  as  well  as  existing 
ones.  Under  certain  circumstances,  for 
example  where  the  AEL  for  existing 
projects  is  lower  than  the  actual 
expense  level  for  those  projects,  it 
would  be  more  advantageous  for  a  PHA 
to  place  a  new  project  under  a  separate 
ACC.  However,  in  making  the  decision 
to  use  a  separate  ACC.  the  PHA  should 
also  consider  the  separate  reporting  and 
budgeting  requirements  for  separate 
ACCs  required  under  HUD  procedures. 

C.  Adjustment  to  Base  Year  Expense 
Level  and  Appeal  Procedure — Proposed 
§  990.110(a) 

A  few  PHAs  commented  that  any 
PHA.  not  just  new  ones,  should  be  able 
to  have  an  adjustment  in  its  Base  Year 
Exp>ense  Level,  on  which  succeeding 
years'  AELs  are  based.  They  indicated 
that  they  now  have  new  types  of 
expenses  that  they  did  not  have  when 
their  Base  Year  Expense  Level  was 
calculated.  Examples  cited  are  security 
expenses,  staff  costs  no  longer  covered 
by  the  expired  Comprehensive 
Employment  Training  Act  (CETA),  and 
deferred  maintenance  costs.  In  addition, 
two  PHAs  in  the  Southeast  indicated 
that  their  cities  have  much  higher  costs 
than  the  region  as  a  whole — a  fact  that 
they  argued  should  be  the  basis  for  an 
adjustment  in  the  Base  Year  Expense 
Level.  CLPHA  added  that  an  appeal 
procedure  should  be  available  to  assiu% 
that  a  PHA  does  not  suffer  unduly  as  a 
result  of  the  revised  procedures. 

Each  PHA's  Base  Year  Expense  Level 
was  developed  by  examining  the 
budgeted  expenses  of  that  PHA.  The 
Base  Year  Expense  Level,  which  is  used 
to  estabUsh  operating  subsidy  eligibihty 
for  the  initial  year  under  the  PFS 
formula,  is  subject  to  an  appeal  during 
the  initial  implementation  of  the  PFS, 
when  it  is  used.  The  challenged 
provision  was  added  in  recognition  that 
although  the  PFS  has  been  operational 
for  some  time,  there  are  still  new 
projects  uifder  separate  ACCs  and  new 
PHA's  with  a  first  project  for  which 
guidance  on  estabhshing  a  Base  Year 
Expense  level  was  needed. 

With  regard  to  the  two  PHAs  in  the 
southeastern  region  that  had  higher 
costs  than  the  region  as  a  whole,  which 
may  not  have  been  reflected  in  their 
Base  Year  Expense  Levels,  an 
adjustment  to  the  Base  Year  is  not 
appropriate,  as  that  deals  with  the  initial 
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year  under  the  PFS  formula.  Funding 
after  the  initial  year  is  based  on  a 
formula  that  does  not  take  these  factors 
into  consideration.  At  this  time  of 
Federal  budget  restraint,  we  do  not 
believe  it  is  reasonable  to  provide  for 
changes  in  the  formula,  including  an 
appeal  procedure,  that  would  inevitably 
lead  to  higher  levels  of  subsidy 
eligibility. 

D.  Simplification  of  the  Delta- 
Proposed  §  90CL10S(e)(5) 

The  Delta  is  the  change  in  the 
Allowable  Expense  Level  from  year  to 
year  that  is  determined  by  considering 
differences  in  a  PHA's  housing  stock 
with  reference  to  such  factors  as  the  age 
of  the  onits,  building  hei^t,  and  average 
unit  size.  The  proposed  simplification 
was  to  use  a  Delta  of  +.5  percent  each 
year,  unless  a  PHA  had  experienced 
enough  change  in  housing  stock  since 
the  last  comprehennve  calculation  to 
reach  a  threshold  of  net  change  in  the 
number  of  units  of  5  percent  or  1,000 
imits,  whichever  is  less.  Only  when  the 
threshold  is  met  would  die 
comprehensive  calculation  be  done, 
evaluating  each  project  on  each  factor 
and  applying  various  weights  and 
constants  to  determine  a  new  Delta,  and 
a  new  AEL  based  on  it  If  the  niA  has 
had  little  or  no  change  in  its  stock,  the  .5 
percent  factor  is  applied  to  reflect  the 
higher  maintenance  costs  attributable  to 
the  aging  of  the  stock. 

Several  PHAs  favored  this 
simplification.  Three  PHAs  objected, 
arguing  that  the  .5  percent  increase 
compared  unfavorably  with  Deltas 
calcidated  for  them  in  the  past  Two  of 
these  PHAs  had  changes  of  more  than  5 
percent  in  their  number  of  units  during 
that  period,  and  therefore  the  simplified 
delta  would  not  have  applied  to  them, 
had  the  proposed  rule  been  in  effect 
Uien.  The  third  PHA  stated  that  the 
standard  Delta  was  too  low  in 
comparison  with  the  Delta  used  for  it  for 
three  recent  years.  An  examination  of 
this  case  showed  this  to  be  true,  but  by 
a  very  small  amount  Over  five  years, 
the  .5  percent  Delta  woidd  have  given 
the  PHA  a  slightly  higher  AEL  In  this 
final  rule,  the  Department  stands  by  its 
choice  of  a  .5  percent  increase  as  the 
average  value  of  the  Delta  calculation 
when  a  PHA  experiences  a  very  small 
change,  or  no  change  in  the  number  of 
units. 

One  PHA  stated  that  determining 
when  a  cumulative  change  in  the 
number  of  units  since  the  last 
adjustment  to  the  AEL.  based  on  actual 
figures,  has  reached  the  threshold 
requires  burdensome  tracking  and 
recordkeeping  for  a  large  PHA.  We 
believe  that  changes  in  the  net  public 


housing  stock  of  a  PHA  are  relatively 
modest  and  easy  to  track.  In  a  year  that 
a  PHA  has  its  AEL  estabUshed  based  on 
a  Delta  derived  from  actual  figures,  it 
could  note  the  number  of  units  that 
would  have  to  be  reached  before 
triggering  another  comprehensive 
calculation — the  number  representing  a 
net  decrease  or  increase  of  5  percent  or 
1,000  units  (whichever  is  less  when 
applied  to  that  PHA).  ff  the  PHA  has 
more  than  2a000  units,  the  1.000  unit 
change  would  apply,  and  the  PHA 
would  simply  note  that  no  Delta 
calculation  need  be  performed  until  the 
PHA  had  a  net  increase  or  decrease  in 
number  of  units  of  1.000  from  the  current 
unit  count.  Each  year's  PFS  calculation 
provides  a  record  of  the  number  of  units 
under  management  and  whether  the 
comprehensive  Delta  calculation  had 
been  used. 

A  few  commenters  suggested  that  the 
rule  provide  a  more  generous  assumed 
percentage  for  the  Delta  or  allow  the 
PHAs  the  opportunity  to  choose  whether 
to  use  the  assumed  percentage  or  the 
Delta  based  on  actual  data.  One  large, 
urban  PHA  suggested  that  PHAs  that  try 
to  update  their  housing  stock  by 
eliminating  old  units  and  adding  new 
units  would  be  likely  to  trigger  die 
threshold  change  in  number  of  units,  but 
then  would  have  a  Delta  calculation 
lower  than  the  assumed  .5  percent 
increases.  To  encourage  updating  their 
housing  stock,^  PHAs  should  have  the 
option  of  using  the  assumed  Delta,  even 
when  the  threshold  is  triggered,  they 
argued. 

Allowing  the  PHA  to  choose  when  to 
calculate  the  Delta  based  on  actual 
figures  and  when  to  use  the  assumed 
percentage  would  be  tantamount  to 
letting  them  choose  the  way  to  calculate 
die  highest  AEL  rather  dian  the  way  to 
calcidate  the  AEL  most  representative  of 
cost.  This  would  not  be  consistent  with 
the  Department's  obligation  under 
section  9(a)  of  the  Act  to  provide  only 
such  Federal  assistance  as  the  Secretary 
determines  is  required  to  assure  the 
lower  income  character  of  the  projects 
involved.  Since  the  Department  provides 
Federal  tax  dollars  for  the  funding  of 
operating  costs  for  the  PHAs  under  that 
authority,  the  Secretary  has  retained  the 
ability  to  adjust  the  AEL  downward 
when  warranted  by  the  nature  of  the 
change  in  units.  For  example,  if  a  PHA 
changes  from  having  only  a  large  old 
family  project  to  having  a  new  elderly 
project  in  addition,  the  average  AEL  for 
that  PHA  should  drop,  since  the  new 
units  would  not  require  the  same 
expense  level  as  the  older  units.  In  the 
same  vein,  we  believe  Uiat  a  PHA  diat 
chooses  to  eliminate  older,  more 


expensive  units  in  numbers  sufficient  to 
trigger  the  threshold  should  have  its 
AEL  adjusted  to  reflect  the  level 
required  by  the  remaining  stock. 

The  .5  percent  increase  used  as  the 
assumed  Delta  is  the  Department's  best 
estimate  of  the  average  actual  change  in 
expense  level  of  PHAs  that  do  not 
experience  major  changes  in  bousing 
stock.  We  do  not  believe  a  higher  figure 
to  be  warranted. 

One  commenter  recommended  that 
the  factors  used  to  determine  the 
Formula  Expense  Level  (FEL).  from 
which  the  Delta  is  derived,  should  be 
revised.  The  current  proposal  to  simplify 
the  Delta  is  designed  to  streamUne  the 
current  calculation  in  cases  where  a 
PHA  has  not  significantly  changed  its 
number  of  units,  but  within  the  context 
of  the  current  system  and  formula. 

E.  Use  of  Actual  vs.  Estimated  Income — 
Proposed  §  990.1 10(b}-{dJ 

Several  commenters  criticized  the 
proposal  to  include  in  the  rule  year-end 
adjustments  of  the  three  types  of 
income — dwelling  rental,  investment 
and  "other".  They  asserted  that 
adjustments  to  reflect  actual  experience, 
as  opposed  to  estimates,  are 
inconsistent  with  section  9(a)(1)  of  the 
United  States  Housing  Act  of  1937  (the 
Act).  That  section  provides,  in  part,  as 
follows: 

For  purposes  of  making  [operating  subsidy] 
payments  under  this  section,  the  Secretary 
shall  establish  standards  for  costs  of 
operation  and  reasonable  projections  of 
income,  taking  into  account  the  character  and 
location  of  the  project  and  characteristics  of 
the  families  served,  or  the  costs  of  providing 
comparable  services,  as  determined  in 
accordance  with  criteria  or  a  formula 
representing  the  operations  of  a  prototj-pe 
well-managed  project.  [Emphasis  added] 

Section  9(a)(1)  of  the  Act  contains  not 
only  the  reference  to  use  of  reasonable 
projections  of  income  but  also  a 
requirement  that  the  Secretary  limit 
annual  payments  to  the  PHAs  to 
amounts  that  do  "not  exceed  the 
amounts  which  the  Secretary  determines 
are  required  (A)  to  assure  the  lower 
income  character  of  the  projects 
involved,  (and)  (B)  to  achieve  and 
maintain  adequate  operating  services 
and  reserve  funds. . . ."  These  provisions 
must  be  read  together  in  order  to  carry 
out  the  intent  of  Congress.  Certainly,  in 
the  absence  of  reasonable  projections  of 
income,  this  statutory  mandate  to 
determine  the  amount  necessary  to 
operate  public  housing  projects  and  to 
pay  no  more  than  that  amount  clearly 
implies  that  the  Secretary  should 
consider,  over  the  course  of  the  year,  the 
excess  income  available  to  a  PHA  and 
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evaluate  a  PHA's  need  fur  operating 
subsidy  bated  on  responsible 
management  of  its  assets. 

1.  Investment  Income  Adjustment — 
Proposed  {  §  990.100(e)  and  990.110(b) 

Section  B90.109(e)  of  the  proposed  rule 
provided  th&t,  before  the  beginning  of  a 
new  budget  year,  the  PHA  estimate  its 
income  from  investments  (Estimated 
Investment  Income]  based  on  the 
estimated  average  cash  balance 
available  for  investment  earning  interest 
at  a  rate  of  the  estimated  average  yield 
for  91-day  Treasury  bills.  The  estimated 
average  cash  balance  available  for 
investment  is  an  amount  based  on  the 
actual  average  cash  balance  during  the 
previous  year  and  anticipated  receipts 
based  on  approved  modernization  plans. 
It  is  an  amount  approved  by  HUD.  The 
rate  of  interest  is  estimated  by  HUD, 
assuming  that  the  next  year's  average 
91-day  Treasury  bill  rate  may  be  lower 
than  the  previous  year's  average. 

The  adjustment  required  in  proposed 
§  990.110(b}  is  the  difference  between 
the  Estimated  Investment  Income  and  a 
Target  Investment  Income  amount  based 
on  the  actual  average  yield  on  91-day 
Treasury  bills  for  the  PHA's  fiscal  year 
and  the  actual  average  cash  balance 
available  for  investment  during  the 
PHA's  Hscal  year.  HUD  provides  the 
PHA  with  the  actual  average  91 -day 
Treasury  bill  rate.  The  91-day  Treasury 
bill  rate  is  used  because  this  type  of 
investment  is  readily  obtainable  and  it 
allows  the  PHA  to  retain  reasonable 
liquidity. 

Under  S  990.109(e),  HlAs  have  been 
required  to  provide  realistic  estimates  of 
investment  income  since  the 
establishment  of  PFS  in  1975  (see  40  FR 
17008,  April  16, 1975).  Section  990.110(e) 
has  permitted  HUD-initiated 
adjustments  to  operating  subsidy  based 
on  data  available  after  the  approval  of 
the  year's  operating  budget  since  1975. 
Section  990.110(e)  permits  HUD  to 

Make  an  upward  or  downward  adjustment 
in  a  PHA's  operating  subsidy  as  a  result  of 
data  subsequently  available  to  HUD  which 
alters  any  of  the  components,  data  and 
projections  upon  which  the  approved 
operating  subsidy  was  based 

The  prediction  of  investment  income 
is  made  as  early  as  six  months  before 
the  beginning  of  the  budget  year.  This 
amount  of  lead  time  makes  it 
particularly  difficult  to  predict  the 
income  accurately.  Another  factor  that 
makes  prediction  difficult  is  the 
fluctuation  in  interest  rates.  In  addition, 
the  amount  available  for  a  PHA  to 
invest  during  the  year  may  vary 
greatly — from  $10,000  to  several  million 
dollars,  for  example.  Often,  the  source 


of  this  "capital"  is  modernization 
funding  from  HUD,  committed  for  viotk 
scheduled  during  the  budget  year.  If  the 
modernization  work  is  done  early  in  the 
year,  the  funds  may  be  used  quidcly  and 
produce  little  investment  income.  On  the 
other  hand,  if  the  work  is  delayed  (an 
event  that  often  cannot  be  predicted 
accurately),  there  may  be  large  sums 
available  for  short-term  investment  by 
the  PHA.  The  fact  that  a  PHA 
experiences  delays  in  completion  of  a 
modernization  project  (whether  because 
of  its  own  lack  of  diligence  or  for 
reasons  beyond  its  control)  should  not 
result  in  a  windfall  of  interest  income. 

Because  of  concern  that  some  PHAs 
were  not  investing  HUD  funds  wisely, 
HUD  established  a  procedure  for 
encouraging  prudent  investment  and 
recognizing  the  difference  between 
original  estimates  of  excess  income  and 
the  amounts  actually  available  for  short- 
term  investment,  by  issuance  of  HUD 
Handbook  7475.1  CHG-10,  in  November 
1981,  under  the  authority  of  S  990.110(e), 
consistent  with  section  9  of  the  statute 
and  the  Annual  Contributions  Contracts. 

Under  that  Handbook  and  HUD 
administrative  instructions,  there  are 
two  types  of  PHAs  that  are  subject  to 
special  consideration  in  this  investment 
income  adjustment.  PHAs  that  have 
only  small  sums  to  invest  are  required  to 
give  reasonable  estimates  of  such 
income  but  are  not  required  to  do  the 
year-end  adjustment  based  on  Target 
Investment  Income.  This  policy 
recognizes  the  fact  that  a  minimum 
amount  is  needed  to  invest  efficiently.  A 
PHA  with  less  than  a  $20,000  average 
cash  balance — a  $10,000  deduction  plus 
$10,000  to  invest — is  considered  one 
with  only  a  small  simi  to  invest  (A 
minimum  of  $10,000  cash  that  can  be 
invested  for  three  months  is  generally 
needed  to  obtain  the  Treasury  bill 
yield.)  At  the  other  end  of  the  PHA  size 
continuum,  a  PHA  with  more  than  1,000 
units  is  allowed  to  deduct  (in  addition  to 
the  standard  $10,000  deduction)  $10  for 
each  unit  over  1,000,  in  determining  its 
average  cash  balance,  with  a  total 
maximum  exclusion  of  $250,000.  If  a 
PHA  earns  less  investment  income  than 
the  Target  Investment  Income  based  on 
the  amount  available  for  short-term 
investment,  this  procedure  results  in  a 
reduction  in  subsidy  eligibility.  If  the 
PHA  earns  more,  this  adjustment  allows 
the  PHA  to  retain  the  excess  as  alf 
incentive  bonus.  This  adjustment,  which 
has  appeared  in  procedural  instructions, 
is  included  in  this  final  rule  as  it 
functioned  under  procedural 
instructions. 

The  investment  income  adjustment  is 
being  retained  despite  general  criticism, 
because  HUD  believes  it  is  a  necessary 


action  to  assure  that  a  PHA  with 
unexpectedly  high  investment  potential 
is  not  provided  more  subsidy  than  is 
needed  for  effective  operation  of  the 
PHA.  Also,  given  the  "statutory 
admonition  to  fund  only  the  amounts 
necessary  to  operate  pubUc  housing,  the 
Secretary  believes  HUD  should  not 
make  payments  to  cover  costs  that  could 
have  been  covered  by  prudent 
investment  of  the  PHA's  excess  income. 
The  Department  believes  that  the 
adjustment,  including  the  incentive 
bonus,  produces  a  savings  in  operating 
subsidy  eligibility  by  merely  holding 
PHAs  to  a  reasonable  standard  of 
prudent  cash  management. 

Several  commenters  stated  that 
inclusion  of  this  provision  in  the 
proposed  rule  constituted  a  recognition 
that  previously  HUD  did  not  have  the 
authority  to  impose  the  year-end 
investment  income  adjustment  and  that 
PHAs  should  be  compensated  for 
adjustments  made  in  prior  years.  The 
Department  denies  that  this  rule  making 
constitutes,  in  any  way,  a  recognition 
that  HUD  previously  lacked  authority  to 
impose  year-end  investment 
adjustments.  This  rule,  among  other 
things,  provides  further  delineation  of 
the  regulatory  provisions  already 
prescribing  specific  adjustments  to 
income.  See  24  CFR  990.110(e). 
Moreover,  this  rule  making  is  not  the 
appropriate  forum  to  address  claims  of 
PHAs  that  they  should  be  compensated 
for  adjustments  made  in  prior  years. 
That  matter  is  being  litigated  in  CLPHA 
V.  Pierce.  CA.  84-3114  (D.  D.C.). 

To  provide  clarification  of  how  the 
adjustment  is  to  operate,  an  explanation 
of  the  adjustment  is  offered  here.  For 
example,  a  PHA  with  fewer  than  1.000 
imits  might  estimate  its  average  funds 
available  for  investment  at  $650,000 
when  the  estimated  adjusted  average  91- 
day  Treasury  bill  rate  is  7.5  percent,  for 
an  estimated  investment  income  of 
$48,00a  That  amount  would  be 
calculated  by  subtracting  the  $10,000 
allowance  from  $650,000  and  multiplying 
the  result  by  .075.  If  the  PHA  actually 
had  an  average  balance  of  $852,000 
available  for  investment,  the  PHA  had 
actual  investment  income  of  $89,990,  and 
HUD  determined  the  actual  average  91- 
day  Treasury  bill  rate  for  the  period  was 
9.5  percent  the  reconciliation  mi^t  look 
like  the  following: 
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Using  one  rate  of  return  for  all  PHAs 
was  criticized  by  one  commenter,  who 
suggested  that  PHAs  should  be  grouped 
by  sizes  and  higher  rates  of  return  used 
for  the  larger  PHAs.  This  PHA 
expressed  its  concern  that  seasonal 
fluctuations  in  expenses  related  to 
heating  bills  render  small  PHAs  unable 
to  devote  sizable  sums  of  money  for  a 
sufRcientiy  long  period  to  obtain  the  91- 
day  Treasury  bill  rate. 

As  noted  above,  the  smallest  PHAs 
are  exempted  from  the  investment 
income  adjustment  based  on  that  rate  of 
return.  Also,  the  $10,000  exclusion 
provides  a  "cushion"  that  is 
proportionately  greater  for  smaller 
PHAs.  In  addition.  §  99ail3  of  this  final 
rule  allows  PHAs  to  schedule  operating 
subsidy  payments  to  provide  higher 
payments  in  those  months  when  cash 
needs  are  the  greatest  (e.g.,  winter 
months)  and  lower  payments  in  the  "off 
months".  We  believe  this  procedure 
gives  small  PHAs  any  needed  protection 
against  seasonal  fluctuations  in 
expenses. 

Several  PHAs  complained  that  the 
method  of  calculating  Target  Investment 
Income  fails  to  give  enou^  itemized 
exclusions.  For  example,  some  funds 
available  to  a  PHA  are  in  the  form  of 
grants  with  restrictions  on  how  the 
interest  may  be  used,  so  the  funds  are 
not  available  for  all  type  of  needs. 
Another  hurdle  in  obtaining  the  highest 
return  on  all  funds  is  the  penalty  that 
some  local  financial  institutions  exact 
when  a  PHA  insists  on  coUateralization 
for  any  amounts  invested  beyond  the 
amount  that  is  federally  insured. 
Alternative  solutions  proposed  by 
various  commenters  were  (1)  to  allow 
more  itemized  exclusions;  (2)  to 
eliminate  the  highest  month's  cash 
balance,  while  dividing  the  sum  of  the 
other  eleven  months  by  twelve;  or  (3)  to 
change  the  rate  for  calculating  the 
Target  Investment  Income  to  a 
percentage  (such  as  85  percent)  of  the 
interest  rate  on  91 -day  Treasury  bills. 


A  PHA  should  not  deposit  in  its 
General  Fund  any  non-HUD  grants  that 
are  restricted  in  nature  {i.e.,  in  terms  of 
retaining  interest),  and  accordingly 
these  funds  would  not  be  included  in 
available  cash  in  the  calculation  of 
investment  income.  The  payment  of  fees 
to  financial  institutions,  such  as  for  a 
coUateralization  requirement.'  is 
considered  an  operating  expense,  which 
is  considered  in  the  AEL  in  the 
determination  of  subsidy  need. 
Therefore,  no  special  provision  is 
needed  in  the  rule  to  recognize  this 
investment-related  expense. 

The  Department  believes  that  the 
$10,000  exclusion  for  all  PHAs  and  the 
addition&l  exclusion  of  $10  for  each  unit 
over  1.000  units  provided  in  this  final 
rule  are  sufficient.  The  Department  does 
not  think  it  would  be  wise  to  increase 
the  complexity  of  this  rule  by  adding 
exclusions  for  any  additional  categories. 

Although  the  subject  of  the  types  of 
investments  permitted  was  not  die 
subject  of  the  proposed  rule,  a  few 
commenters  suggested  that  the  types  of 
investment  permitted  (by  HUD 
Handbook  7475.1  CHQ-IO.  Chapter  4. 
Sections  4  and  5)  be  broadened  to 
include  sophisticated  cash  management 
techniques  such  as  automatic  vending 
accounts,  zero  balance  accounts,  and 
investing  the  "float"  on  larger  payment 
to  vendors.  They  also  suggested  that 
many  States  have  instrumentalities  such 
as  Municipal  Depository  Trusts  that  are 
designed  to  accept  and  invest  funds  of 
municipalities  and  municipal  agencies. 

Under  each  PHA's  Annual 
Contributions  Contract.  HUD  must 
approve  securities  before  the  PHA  may 
invest  in  them.  HUD's  primary  interest 
is  in  the  security  of  these  funds.  The  list 
of  approved  seciuities  is  routinely 
reviewed  and  additions  can  be  made,  as 
appropriate.  We  will  take  the 
commenters  recommendations  into 
consideration  at  the  next  revision  of  the 
list  However,  this  rule  does  not  address 
this  specific  cash  management  concern. 

2.  "Other  Income"  Adjustment — 
Proposed  SS  990.109)(e)  and  990.110(c) 

A  few  commenters  objected  to  the 
"Other  Income"  adjustment,  saying  it  is 
more  trouble  than  it  is  worth,  since  the 
amounts  involved  are  generally  small 
and  nearly  all  such  income  sources  have 
a  cost  associated  with  them.  The 
Department  has  decided  to  withdraw 
this  proposed  year-end  adjustment. 
Estimates  of  "Other  Income" — income 
that  is  neither  dwelling  rental  income 
nor  investment  income — must  still  be 
reasonable  however,  and  HUD  Field 
Offices  will  review  these  estimates 
carefully  before  approving  the  PHAs 
budget. 


Several  commenters  suggested  that 
the  exclusion  in  proposed  S  990.109(e) 
for  "payments  received  from  tenants  for 
which  the  PHA  incurs  an  offsetting 
expense"  should  be  revised  to  clarify 
that  the  exclusion  covers  damages  billed 
or  charged  to  tenants  as  well  as 
damages  paid  for  by  tenants.  We  agree 
with  this  clarification  and  have  changed 
the  definition  of  Other  Income  in 
S  990.102  of  the  final  rule  accordingly. 
Other  exclusions  from  income  urged 
by  commenters  were  for  (a)  all  non-cash 
items  normally  associated  with  Other 
Income,  such  as  discounts;  (b)  the 
amounts  billed  to  tenants  for  the  cost  of 
eviction  proceedings;  (c)  fees  charged 
for  non-dwelling  space;  and  (d)  proceeds 
from  operation  of  laundry  facilities.  Our 
responses  are  as  follows:  (a)  non-cash 
items  such  as  discounts  would  not 
ordinarily  be  included  in  income,  so  a 
specific  exclusion  is  not  needed  in  the 
rule;  (b)  the  cost  of  legal  expenses  billed 
to  a  tenant  in  eviction  proceedings  in 
-  which  the  court  sustains  the  PHA's 
position  will  be  excluded;  (c)  income 
from  space  approved  by  HUD  for  non- 
dwelling  use  will  not  be  excluded 
because  the  PHA  is  permitted  to  offset 
associated  expenses;  and  (d)  proceeds 
from  laundry  facilities  will  continue  to 
be  included  in  income,  (except  where 
the  facilities  are  operated  by  a  tenant 
organization,  which  is  responsible  for 
the  costs  involved)  because  the 
expenses  are  also  considered  in 
determining  overall  operating  expenses. 

3.  Rental  Income  Adjustment — Proposed 
§9  990.109(e)  and  990.110(d) 

Numerous  commenters  objected  to 
this  adjustment  as  a  disincentive  to 
PHAs  to  maximize  rental  income.  For 
example,  if  a  PHA  were  able  to  achieve 
an  occupancy  rate  higher  than  the 
assumed  97  percent,  it  would  not  be 
allowed  to  retain  the  additional  rental 
income,  as  is  now  the  case,  if  there  were 
a  year-end  adjustment  of  subsidy  based 
on  actual  total  income.  Also,  if  a  PHA 
were  able  to  assist  its  tenants  in 
obtaining  employment  and  higher 
incomes — and  consequendy  received 
higher  rental  payments  based  on  higher 
incomes — it  would  not  be  able  to  keep 
any  of  the  additional  income  produced 
by  these  efforts.  Such  efforts  often  entail 
hiring  an  employment  development 
specialist  or  a  benefits  counselor. 
Another  objection  offered  was  that 
decreases  in  operating  subsidy  based  on 
the  adjustment  would  be  mandatory, 
while  increases  in  subsidy  based  on 
lower  actual  rental  income  would  be 
discretionary  on  the  part  of  HUD. 

One  of  the  reasons  the  Department 
proposed  a  year-end  adjustment  to 
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rental  income  (and  "other  income")  was 
to  correct  abuses  to  the  system  that  the 
Department  had  identified.  In  some 
instances,  PHAs  appeared  to  be 
intentionally  understating  income  for  the 
purpose  of  estimating  operating  subsidy. 
In  reponse  to  this  problem,  HUD  has 
trained  its  Field  Offices  on  carehil 
examination  of  PHA  budget  submissions 
and  PFS  calculations.  With  HUD'S 
continuing  authority  (under  proposed 
S  990.110(f)-S  990.110(d]  in  this  final 
rule)  to  make  adjustments  if  it  is 
detennined  that  data  was 
misrepresented,  and  improved  Field 
Office  review  of  budgets  before 
approval,  we  believe  we  can  prevent 
further  abuses.  Another  rule  that  was 
published  on  June  24, 1985  (50  FR  25951) 
provide*  for  incentives  for  PHAs  to 
maintain  high  occupancy  rates.  The 
additional  regulatory  burden  imposed 
on  all  PHAs  by  the  proposed  year-end 
rental  income  adjustments  is,  therefore, 
unnecessary,  and  would  be  contrary  to 
the  Administration's  deregulation 
objectives.  Consequently,  after  careful 
consideration  the  Department  has 
decided  to  remove  from  the  final  rule  the 
requirement  for  a  year-end  settlement  of 
rental  income. 

One  PHA  objected  to  application  of 
the  proposed  adjustment  to  it  as  a 
violation  of  its  financial  workout  plan, 
which  provides  for  the  di^erence 
between  actual  and  estimated  rental 
income  to  be  placed  in  an  operating 
reserve.  HUD's  removal  of  this 
adjustment  from  the  final  rule  will 
remove  the  threat  of  a  conflict  with  this 
PHA's  workout  plant. 

Another  PHA  asserted  that  Congress 
should  be  required  to  make  up  the 
difference  in  rental  income  that  results 
from  changes  it  mandates  by  statute 
(such  as  the  Housing  and  Urban-Rural 
Recovery  Act  of  1963).  The  commenter 
stated  that  while  SS  990.110(d)  (1)  and 
(2)  require  a  downward  adjustment  in 
subsidy  when  a  PHA  collects  "too 
much"  rental  income,  any  increase  in 
subsidy  is  granted  only  at  HUD's 
discretion  when  a  PHA  is  unable  to 
attain  projected  income.  The  PFS 
regulations  for  estimating  income 
(§  990.108)  are  based  upon  HUD's 
current  occupancy  regulations,  which 
incorporate  the  changes  to  rental  income 
made  by  the  1981  and  1983  Acts.  At  the 
beginning  of  each  budget  year,  tenant 
income  (and  related  rent)  changes  are 
automatically  incorporated  into  the 
PHA's  subsidy  eligibility  calculations 
through  the  use  of  a  recent  rent  roll. 
Rental  income  changes  that  occur  after 
the  submission  of  the  budget  and  that 
are  caused  by  changes  in  Federal  laws 
or  regulations,  must  be  reflected  in  a 


revision  to  the  operating  budget  in 
accordance  with  S  990.10e(d).  Althou^ 
the  regulations  give  HUD  discretion  in 
funding  any  resulting  increases  to 

subsidy  eligibility,  the  Department's 
policy  is  to  fund  such  increases. 

F.  Payment  Procedure— §  990.113(a) 

The  proposed  rule  included  a  change 
to  S  990.113(a)  to  provide  for  the    ■ 
payment  of  operating  subsidies  through 
letters  of  credit,  in  order  to  carry  out  a 
cash  management  poUcy  adopted  in 
1977  by  the  U.S.  Department  of  Treasiuy 
(Treasury)  applicable  to  grant  recipients, 
as  stated  in  31  CFR  205.  The  purpose  of 
that  policy  it  to  time  payments  as 
closely  as  possible  to  the  actual 
disbursements  by  the  recipient 
organization,  so  that  the  "Treasury 
Department  will  not  have  to  provide 
funds  in  advance  of  the  time  they  are 
needed.  As  a  government-wide  policy, 
this  policy  will  reduce  the  amount  of 
interest  the  Treasury  must  pay  to 
borrow  money  to  financS^Jovemment 
programs.  Under  the  letter  of  credit 
method  of  payment  PHAs  would  be 
required  to  submit  payment  requests  to 
HUD  through  their  banks  each  time 
funds  were  needed. 

PubUc  comment  on  this  issue 
consisted  of  three  major  points:  (1) 
PHAs  should  have  an  opportunity  to 
comment  on  the  HUD-TYeasury 
guidelines  on  when  a  PHA  should 
receive  payment  by  letter  of  credit;  (2) 
an  automated  system  is  acceptable,  as 
long  as  it  provides  funds  promptly  when 
needed  and  on  a  predictable,  regular 
basis;  and  (3)  if  additional  paperwork  is 
required,  the  process  is  unacceptable. 
After  further  study,  including  a  pilot 
implementation  of  letters  of  credit  in 
Regions  IV  and  V,  and  in  consultation 
with  Treasury,  HUD  has  decided  to 
utilize  a  modified  payment  method.  The 
Department  beUeves  this  method  is 
better  suited  to  the  operational 
characteristics  and  needs  of  the  public 
housing  program  than  letter  of  credit, 
and  that  the  revision  will  satisfy  the 
concerns  expressed  by  the  public. 

I^e  revised  payment  system  is  similar 
to  letters  of  credit  in  that  it  uses 
Electronic  Funds  Transfers  (EFTs),  but  it 
is  more  efficient  because  PHAs  will  not 
have  to  submit  a  request  for  payment 
each  time  funds  are  needed.  Instead. 
funds  will  be  disbursed  automatically 
based  on  a  predetermined  schedule,  as 
is  currently  done.  However,  the 
schedule  will  provide  for  several 
payments  per  month  instead  of  the 
current  maximum  of  one  payment  per 
month,  and  the  scheduled  payments  will 
coincide  with  the  approximate  cash  flow 
requirements  of  the  PHA  within  each 
requested  budget  year  based  on  a  cash 


budget  established  payroll  dates, 
approximate  dates  of  utility  pajrments, 
or  any  other  factors  that  provide  an 
indication  of  cash  needs.  In  order  to 
minimize  the  burden  on  smaller  PHAs 
and  make  the  system  more  cost 
effective,  there  will  be  a  minimum  doUar 
amount  to  be  determined  by  HUD,  for 
individual  payments.  For  most  PHAs, 
payments  are  expected  to  be  mad* 
about  twice  a  month,  but  this  will  vary. 
For  example,  the  largest  PHAs  will  be 
paid  four  times  a  month  while  tfi* 
smallest  PHAs  may  receive  payments 
just  once  or  twice  a  year.  Under  this 
system,  a  PHA  will  continue  to  be  paid 
its  full  subsidy  eligibihty  within  each 
requested  budget  year,  subject  to  the 
availability  of  sufficient  appropriated 
funds.  HUD  recognizes  that  reducing  die 
time  PHAs  hold  funds  will  affect 
estimated  investment  income  and  cans* 
an  increase  in  operating  subsidy 
eligibility. 

In  response  to  the  public  comments 
and  consultation  with  Treasury,  the 
revised  payment  system  will  cover  all 
PHAs,  regardless  of  size,  instead  of  only 
those  receiving  a  subsidy  above  a 
certain  level — as  would  have  been  the 
case  under  letters  of  credit  The  revised 
payment  system  will  provide  HiAs  with 
much  greater  flexibility  in  obtaining 
payment  of  approved  funds  than  under 
the  existing  system.  If  a  PHA  requires 
payment  of  approved  funds  sooner  than 
anticipated  in  the  approved  schedule,  it 
will  be  able  to  obtain  them  with 
relatively  short  notice  to  the  appropriate 
HUD  field  office  (generally  less  than  a 
week),  whereas  the  current  system  does 
not  provide  for  such  prompt  response.  In 
the  regular  course  of  business,  payments 
will  be  made  predictably,  based  on  a 
schedule  established  in  consultation 
with  the  PHA.  No  additional  paperwoA 
will  be  required,  since  notice  by 
telephone  of  the  need  for  an 
unscheduled  payment  of  cash  should  be 
sufficient 

This  revised  system  will  be  applied  to 
PHAs  over  a  period  of  time,  based  on  a 
conversion  schedule  to  be  determined 
by  HUD,  with  advance  notice  to  the 
individual  PHAs  affected. 

In  addition  to  these  changes  made  in 
response  to  public  comment  the 
Department  has  made  a  minor  change  to 
S  990.115.  That  section  conditions 
payment  of  operating  subsidy  on  a 
PHA's  compliance  with  HUD's 
requirement  that  tenant  incomes  be 
reexamined  regularly.  The  rule  ba* 
referred  to  the  Aimual  Contributions 
Contract  as  the  authority  for  the 
reexamination  requirement.  The  rule  has 
also  recognized  a  difference  between 
action  required  before  June  7, 1977  and 
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those  required  on  or  after  that  date. 
Since  the  Department  published  a  new 
rule  on  May  21, 1984,  requiring 
reexamination  of  each  family's  income 
at  least  annually  (§  913.109(a)  49  FR 
21485),  we  have  revised  §  990.115  to 
refer  to  that  rule.  The  1977  date  is  long 
past  and  we  have  revised  the  rule  to 
eliminate  any  distinction  based  on  pre- 
1977  requirements. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10276.  451  Seventh 
Street  SW..  Washington.  D.C.  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defmed  in  Section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions,  or  (3) 
have  a  signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
market. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  rule  would  primarily 
simplify  procedures  used  for  calculating 
Federal  subsidy  to  small  governmental 
entities  operating  public  housing 
projects. 

This  was  listed  as  item  number  965 
under  the  Office  of  Public  and  Indian 
Housing  in  the  HUD  Semiannual 
Regulatory  Agenda  published  on 
October  29, 1985  (50  FR  44166,  44209), 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  information  collection 
requirements  contained  in  §§  990.109  (e) 
and  (f)  and  990.110(b)  of  this  rule  have 
been  approved  by  to  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520)  and 
assigned  OMB  control  number  2577- 
0071.  The  information  collection 


requirements  contained  in  S9  990.110  (a) 
and  (c)  and  990.115  (b)  and  (c)  have 
been  approved  by  OMB  and  assigned 
OMB  control  numbers  2577-0029  and 
2577-002a 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  is  14.146,  Low 
Income  Housing  Assistance  Program  (Public 
Housing). 

List  of  Subjects  in  24  CFR  Part  990 

Grant  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing,  Public 
housing. 

PART  990-ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

Accordingly.  24  CFR  Part  990  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  990  is 
revised  to  read  as  follows: 

Authority:  Sec.  9,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437g):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  (42  U.S.C.  3535(d)). 

2.  Section  990.102  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (x).  to  read  as  follows: 

§990.102    Definitions. 

(a)  Allowable  expense  level  (AEL). 
The  per  unit  per  month  dollar  amount  of 
expenses  (excluding  utilities  and 
expenses  allowed  under  §  990.108) 
computed  in  accordance  with  9  990.105. 
which  is  used  to  compute  the  amount  of 
operating  subsidy. 

(x)  Other  income.  Income  other  than 
dwelling  rental  income  and  income  from 
investments,  except  the  following  items 
are  excluded:  grants  and  gifts  for 
operations,  other  than  for  utility 
expenses,  receive  from  Federal,  State, 
and  local  governments,  individuals  or 
private  organizations;  amounts  charged 
to  tenants  for  repairs  for  which  the  PHA 
incurs  an  offsetting  expense;  and  legal 
fees  in  connection  with  eviction 
proceedings,  when  those  fees  are 
lawfully  charged  to  tenants. 

3.  Section  990.105(e)  is  amended  by 
redesignating  existing  paragraphs  (e)(3) 
and  (e)(4)  as  (e)(5)  and  (e)(6),  by  adding 
new  paragraphs  (e)(3)  and  (e)(4) ,  and  by 
revising  the  text  of  the  redesignated 
paragraph  (e)(5),  to  read  as  follows: 

§  990. 105    Computation  of  aHowabl« 
expense  level. 
***** 

(e)  Computation  of  allowable  expense 
level.  The  PHA  shall  compute  its 
Allowable  Expense  Level  as  follows: 

(3)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  for  a  new 


project.  A  new  project  of  a  new  PHA  or 
a  new  project  of  an  existing  PHA  that 
the  PHA  decides  to  place  under  a 
separate  ACC,  which  did  not  have  a 
sufficient  number  of  units  available  for 
occupancy  in  the  Base  Year  to  have  a 
level  of  operations  representative  of  a 
full  fiscal  year  of  operation  is 
considered  to  be  a  "new  project".  The 
AEL  for  the  first  budget  year  under  PFS 
for  a  "new  project"  will  be  based  on  the 
AEL  for  a  comparable  project,  as 
determined  by  the  HUD  field  office.  The 
PHA  may  suggest  a  project  or  projects  it 
believes  to  be  comparable. 

(4)  Allowable  Expense  Level  for 
budget  years  after  the  first  budget  year 
under  PFS  through  budget  years 
beginning  in  calendar  year  1985.  For 
each  budget  year  after  the  first  budget 
year  under  PFS  through  budget  years 
beginning  in  1985,  the  AEL  will  be  equal 
to  the  AEL  for  the  Current  Year 
increased  (or  decreased)  by  the 
following: 

(i)  Any  increase  to  the  Allowable 
Expense  Level  approved  by  HUD  under 
9  990.108(c); 

(ii)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the 
Current  Budget  Year  and  the  Formula 
Expense  Level  for  the  Requested  Budget 
Yean  and 

(iii)  The  sum  of  the  AEL  for  the 
Current  Budget  Year  and  the  increase 
(decrease)  described  in  paragraphs 
(e)(4)  (i)  and  (ii)  of  this  section, 
multiplied  by  the  Local  Inflation  Factor. 

(5)  Allowable  Expense  Level  for 
budget  years  after  the  first  budget  year 
under  PFS  that  begin  in  calendar  year 
1986  and  thereafter.  For  each  budget 
year  after  the  first  budget  year  under 
PFS  that  begins  in  calendar  year  1986 
and  thereafter,  the  AEL  shall  be 
computed  as  follows: 

(i)  The  Allowable  Expense  Level  shall 
be  increased  by  any  increase  to  the  AEL 
approved  by  HUD  under  9  990.108(c); 

(ii)  The  AEL  for  the  Current  Budget 
Year  also  shall  be  increased  (or 
decreased)  by  either; 

(A)  If  the  PHA  has  not  experienced  a 
change  in  the  number  of  its  units  in 
excess  of  5  percent  or  1,000  units, 
whichever  is  less,  since  the  last 
adjustment  to  the  AEL  based  on 
paragraph  (e)(4)  or  paragraph 
(e)(5)(ii)(B)  of  this  section,  the  AEL  shall 
be  increased  by  one-half  of  one  percent 
(.5  percent);  or 

(B)  If  the  PHA  has  experienced  a 
change  in  the  number  of  units  in  excess 
of  5  percent  or  1,000  units,  whichever  is 
less,  since  the  last  adjustment  to  the 
AEL  based  on  paragraph  (e)(4)  of  this 
section  or  this  paragraph  {e)(5)(ii)(B),  It 
shall  use  the  increase  (decrease) 
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between  the  Formula  Expense  Level  for 
the  Current  Budget  Year  and  the 
Formula  Expense  Level  for  the 
Requested  Budget  Year.  TTie  PHA 
characteristics  that  shall  be  used  to 
compute  the  Formula  Expense  Level  for 
the  Current  Budget  Year  shall  be  the 
same  as  those  that  were  used  for  the 
Requested  Budget  Year  when  the  last 
adjustment  to  the  AEL  was  made  based 
on  paragraph  (e)(5)(ii}(B},  except  that  the 
number  of  interim  years  in  which  the  .5 
percent  adjustment  was  made  under 
paragraph  (e)(5)(ii)(A)  shall  be  added  to 
the  average  age  that  was  used  for  the 
last  adjustment;  and 

(iii)  The  amount  computed  in 
accordance  with  paragraphs  (e)(5)  (i) 
and  (ii)  of  this  section  shall  be 
multiplied  by  the  Local  Inflation  Factor. 

Exampla 

FY  1987.  Assume  that:  (1)  The  PHA  has 
experienced  no  change  in  the  number  of  its 
units.  (2)  the  AEL  for  the  PHA's  FY  1986  is 
$64.00.  and  (3)  the  apphcable  Local  Inflation 
Factor  is  6  percent  (expressed  as  1.06).  The 
AEL  for  FY  1987  is  $68.18,  computed  as 
follows: 

1.  Allowable  Expense  Level  for  FY 

1986 $64.00 

2.  Delta:  Increase  (or  Decrease)  in 
Formula  Expense  Level 

($64.00 X. 5  percent) 32 

3.  Sum  (line  1  plus  line  2) 64.32 

4.  Local  Inflation  Factor 1.06 

5.  Allowable  Expense  Level  for  FY 

1987  (line  3  multiplied  by  line  4] ....       68.18 


FY  1988.  Assume  that  the  PHA  has 
deprogrammed  (e.g.,  demolished  or  sold) 
a  project  that  represents  seven  percent 
of  its  units,  and  that  the  last  time  an 
adjustment  to  the  AEL  was  made  based 
on  paragraph  (e)(4)  or  paragraph 
(e)((5)(ii)(B)  was  in  its  FY  1985,  at  which 
time  the  PHA  had  the  following 
characteristics  for  its  Requested  Budget 
Year:  average  age  of  10  years,  average 
project  height  of  5  stories,  and  average 
unit  size  of  4  bedrooms.  The  Formula 
Expense  Level  for  the  Current  Budget 
Year  is  calculated  using  12  years  (10 
years  plus  the  two  years  in  which  the 
standard  .5  percent  adjustment  was 
used),  5  stories  and  4  bedrooms. 

Also  assume  that  the  Formula 
Expense  Level  calculated  based  on 
these  characteristics  is  $70.00  and  that 
the  PH^.  average  characteristics  for  the 
Requested  Budget  Year  are  now  an 
average  age  of  8  years,  average  project 
height  of  4  stories  and  average  unit  size 
of  2  bedrooms,  resulting  in  a  Formula 
Expense  Level  for  the  Requested  Budget 
Year  of  $68.00.  The  Formula  Expense 
Level  for  the  Requested  Budget  Year, 
therefore,  decreases  by  $2.00.  Assuming 


that  the  Local  Inflation  Factor  is  4.5% 
(expressed  as  1.045),  the  AEL  for  FY 
1988  in  $60.16,  computed  as  follows: 

1.  Allowable  Expense  Level  for 

FY  1967 $68.18 

2.  Delta  (or  Decrease)  in  Formula 
Expense  Level (2.00) 

3.  Sum  (line  1  plus  line  2) 66.18 


4.  Local  Inflation  Factor 1.045 

5.  Allowable  Expense  Level  for 
FY  1988  (line  3  multiplied  by 

line  4)..„ „ $89.16 


It  should  be  noted  that  the  Delta  in 
line  2  of  the  example  reflects  the 
application  of  the  Formula  weights, 
constant  and  Local  Inflation  Factor  for 
the  Requested  Budget  Year  applied  first 
to  the  PHA  characteristics  for  the 
Current  Budget  Year  and  then  to  the 
PHA  characteristics  for  the  Requested 
Budget  Year,  to  determine  the  respective 
Formula  Expense  Levels.  The  Local  ^ 
Inflation  Factor  shown  online  4  of  the 
example  is  the  same  one  used  in 
determining  the  Formula  Expense 
Levels. 

4.  Paragraphs  (e)  and  (f)  of  S  990.109 
are  revised  to  read  as  follows: 

§  990.109    Projected  operating  income 


(e)  PHA 's  estimate  of  income  other 
than  dwelling  rental  income. 

(1)  Investment  income.  PHAs  with  an 
estimated  average  cash  balance  of  less 
than  $20,000  shall  make  a  reasonable 
estimate  of  investment  income  for  the 
Requested  Budget  Year.  PHAs  with  an 
estimated  average  cash  balance  of 
$20,000  or  more  shall  estimate  interest 
on  general  ftmd  investments  based  on 
the  estimated  average  yield  for  91 -day 
Treasury  bills  for  the  PHA's  Requested 
Budget  Year  (yield  information  will  be 
provided  by  HUD).  The  determination  of 
average  cash  balance  will  allow  a 
deduction  of  $10,000,  plus  $10  per  unit 
for  each  unit  over  1,000,  subject  to  a 
total  maximum  deduction  of  $250,000.  In 
all  cases,  the  estimated  investment 
income  amount  shall  be  subject  to  HUD 
approval. 

(2)  Other  Income  All  PHAs  shall 
estimate  Other  Income  based  on  past 
experience  and  a  reasonable  projection 
for  the  Requested  Budget  Year,  which 
estimate  shall  be  subject  to  HUD 
approval. 

(3)  Total.  The  estimated  total  amoimt 
of  income  from  investments  and  Other 
Income,  as  approved,  shall  be  divided 
by  the  number  of  Unit  Months  Available 
to  obtain  a  per  unit  per  month  amount. 
Such  amount  shall  be  added  to  the 
projected  average  dwelling  rental 


income  per  unit  to  obtain  the  Projected 
Operating  Income  Level. 

(f)  Required  adjustments  to  estimates 
The  PHA  shall  submit  year-end 
adjustments  of  projected  operating 
income  levels  in  accordance  with 
S  990.110(b),  which  covers  investment 
income. 

(Information  collection  requirements 
contained  in  paragraphs  (e)  and  (f)  of  this 
section  have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2577-0071) 

5.  Section  990.110  is  revised  to  read  as 
follows: 

§990.110    AdjustnMnts. 

Adjustment  information  submitted  to 
HUD  under  this  section  must  be 
accompanied  by  an  original  or  revised 
operating  budget. 

(a)  Adjustment  of  base  year  expense 
level. 

(1)  Eligibility.  A  PHA  with  projects 
that  have  been  in  management  for  at 
least  one  full  fiscal  year,  for  which 
operating  subsidy  is  being  requested 
linder  the  formula  for  the  first  time,  may. 
during  its  first  budget  year  under  PFS. 
request  HUD  to  increase  its  Base  Year 
Expense  Level.  Included  in  this  category 
are  existing  PHAs  requesting  subsidy  for 
a  project  or  projects  in  operation  at  least 
one  full  fiscal  year  under  separate  ACC. 
for  which  operating  subsidy  has  never 
been  paid,  except  for  IPA  audit  costs. 
This  request  may  be  granted  by  HUD.  in 
its  discretion,  only  where  the  PHA 
establishes  to  Hin)'s  satisfaction  that 
the  Base  Year  Expense  Level  computed 
under  5  990.105(a)  will  result  in 
operating  subsidy  at  a  level  insufficient 
to  support  a  reasonable  level  of 
essential  services.  The  approved 
increase  cannot  exceed  the  lesser  of  the 
per  unit  per  month  amount  by  which  the 
top  of  the  Range  exceeds  the  Base  Year 
Expense  Level  or  $10.31. 

(2)  Procedure.  A  PHA  that  is  eligible 
for  an  adjustment  under  paragraph  (a)(1 ) 
of  this  section  may  only  make  a  request 
for  such  adjustment  once  for  projects 
imder  a  particular  ACC,  at  the  time  it 
submits  the  operating  budget  for  the  first 
budget  year  under  PFS.  Such  request 
shall  be  submitted  to  the  HUD  Field 
Office,  which  will  review,  modify  as 
necessary,  and  approve  or  disapprove 
the  request.  A  request  under'this 
paragraph  must  include  a  calculation  of 
the  amount  per  imit  per  nvonth  of 
requested  increase  in  the  Base  Year 
Expense  Level,  and  must  show  the 
requested  increase  as  a  percentage  of 
the  Base  Year  Expense  Level. 

(b)  Adjustments  to  estimated 
investment  income.  A  PHA  that  had  an 
estimated  average  cash  balance  of  at 
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least  $20,000  must  submit  a  year-end 
adjustment  to  the  estimated  amount  of 
investment  income  that  was  used  to 
determine  subsidy  eiigibiiity  at  the 
beginning  of  the  PHA's  fiscal  year.  The 
amount  of  the  ad)ustment  will  be  the 
difference  between  the  estimate  and  a 
Target  Investment  Income  amount  based 
on  the  actual  average  yield  on  91-day 
Treasury  bills  for  the  PHA's  Fiscal  year 
being  adjusted  and  the  actual  average 
cash  balance  available  for  investment 
during  the  PHA's  fiscal  year,  computed 
in  accordance  with  HUD  requirements. 
HUD  will  provide  the  PHA  with  the 
actual  average  yield  on  91-day  Treasury 
bills  for  the  PHA's  fiscal  year.  Failure  of 
a  PHA  to  submit  the  required 
adjustment  of  investment  income  by  the 
date  due  may,  in  the  discretion  of  HUD, 
result  in  the  withholding  of  approval  of 
future  obligation  of  operating  subsidies 
until  the  adjustment  is  received. 

(c)  Adjustments  to  Utilities  Expense 
Level.  A  PHA  receiving  operating 
subsidy  under  §  990.104,  excluding  those 
PHAs  that  receive  operating  subsidy 
solely  for  IPA  audit  (§  990.108(aJ).  must 
submit  a  year-end  adjustment  regarding 
the  Utility  Expense  Level  approved  for 
operating  subsidy  eligibiUty  purposes. 
This  adjustment,  which  will  compare  the 
actual  utility  expense  and  consumption 
for  the  PHA  fiscal  year  to  the  estimates 
used  for  subsidy  eligibility  purposes, 
shall  be  submitted  on  forms  prescribed 
by  HUD.  This  request  shall  be  submitted 
to  the  HUD  Field  Office  by  a  deadline 
established  by  HUD,  which  will  be 
during  the  PHA  fiscal  year  following  the 
PHA  fiscal  year  for  which  an  operating 
subsidy  was  received  by  the  PHA, 
exclusive  of  a  subsidy  solely  for  IPA 
audit  costs.  Failure  to  submit  the 
required  adjustment  of  the  Utilities 
Expense  Level  by  the  due  date  may,  in 
the  discretion  of  HUD,  result  in  the 
withholding  of  approval  of  future 
obligation  of  operating  subsidies  until  it 
is  received.  Adjustments  under  this 
subsection  normally  will  be  made  in  the 
PHA  fiscal  year  following  the  year  for 
which  the  adjustment  is  applicable, 
except  as  provided  in  paragraph  (c)(5)  of 
this  section  or  unless  a  repayment  plan 
is  necessary  as  noted  in  paragraph  (d)  of 
this  section. 

(1)  A  decrease  in  Utilities  Expense 
Level  because  of  decreased  utility 
rates — to  the  extent  funded  by  operating 
subsidy— will  be  deducted  by  HUD  from 
future  operating  subsidy  payments. 

(2)  An  increase  in  Utilities  Expense 
Level  because  of  increased  utility 
rates — to  the  extent  funded  by  operating 
subsidy— will  be  fully  funded  by 
residual  receipts,  if  available  during  that 


fiscal  year,  or  by  increased  operating 
8ubsi(^.  subject  to  availability  of  funds. 

(3)  Fifty  percent  of  any  decrease  in 
Utilities  Expense  Level  attributable  to 
decreased  consumption  will  be  retained 
by  the  PHA;  50  percent  will  be  offset  by 
HUD  against  subsequent  payment  of 
operating  subsidy. 

(4)  An  increase  in  Utilities  Expense 
Level  attributable  to  increased 
consumption  will  be  fully  funded  by 
residual  receipts  after  provision  for 
reserves,  if  available;  if  not  available 
and  if  the  increase  would  result  in  a 
reduction  of  the  operating  reserve  below 
the  authorized  maximum,  50  percent  of 
the  amount  of  the  reduction  below  such 
maximum  will  be  funded  by  increased 
operating  subsidy  payments,  subject  to 
the  availability  of  funds,  if  such  excess 
utility  consumption  was  attributable  to 
causes  that  were  beyond  the  control  of 
the  PHA. 

(5)  In  emergency  cases,  where  a  PHA 
establishes  to  HUD's  satisfactioD  that  a 
severe  financial  crisis  would  result  from 
a  utility  rate  increase,  an  adjustment 
covering  only  the  rate  increased  may  be 
submitted  to  HUD  at  any  time  during  the 
PHA  Current  Budget  Year.  Unlike  the 
adjustments  mentioned  in  paragaphs 
(c)(1)  througl> (c)(4)  of  this  section,  this 
adjustment  shall  be  submitted  to  the 
HUD  Field  Office  by  revision  of  the 
original  submission  of  the  estimated 
Utility  Expense  Level  for  the  fiscal  year 
to  be  adjusted. 

(6)  Supporting  documentation 
substantiating  the  requested 
adjustments  shall  be  retained  by  the 
PHA  pending  HUD  audit. 

(d)  Requests  for  adjustments  to 
projected  average  monthly  dwelling 
rental  income.  Requests  for  adjustments 
to  projected  average  monthly  dwelling 
rental  income  may  be  made  as  follows: 

(1)  Criteria  for  granting  request.  A 
PHA  may  request  an  adjustment  to 
projected  average  monthly  dwelling 
rental  income  under  PFS  if  the  PHA  can 
establish  to  HUD's  satisfaction  that  the 
projected  amount  computed  under 
§  990.109  was  not  attained  because  of 
circumstances  beyond  the  control  of  the 
PHA,  such  as  a  substantial  increase  in 
general  unemployn»ent  in  the  locality,  or 
because  of  a  revision  of  the  PHA's  rent 
schedule  which  has  been  approved  by 
HUD.  The  PHA  must  also  demonstrate 
to  HUD's  satisfaction  that  it  has 
established  and  is  effectively 
implementing  tenant  selection  criteria  in 
compliance  with  HUD  requirements. 
HUD  shall  have  complete  discretion  to 
approve  completely,  approve  in  part  or 
deny  any  requested  adjustment  to     ' 
projected  average  monthly  dwelling 
rental  income. 


(2)  Procedure.  A  request  for  an 
adjustment  under  this  subsection  shall 
be  submitted  to  the  HUD  Field  Office  by 
a  deadline  established  by  HUD,  which 
will  be  within  twelve  months  following 
the  PHA's  fiscal  year  being  adjusted.  In 
emergency  cases,  however,  where  a 
PHA  establishes  to  HUD's  satisfaction 
that  decreased  rental  income  would 
result  in  a  severe  financial  crisis,  a 
request  for  adjustments  may  be- 
submitted  to  HUD  at  an  earlier  time. 

(e)  Additional  HUD-initiated 
adjustments.  Notwithstanding  any  other 
provisions  of  this  Subpart.  HUD  may  at 
any  time  make  an  upward  or  downward 
adjustment  in  the  amount  of  the  PHA's 
operating  subsidy  as  a  result  of  data 
subsequently  available  to  HUD  which 
alters  projections  upon  which  the 
approved  operating  subsidy  was  based. 
Normally  adjustments  shall  be  made  in 
total  in  the  PHA  fiscal  year  in  which  the 
needed  adjustment  is  determined; 
however,  if  a  downward  adjustment 
would  cause  a  severe  financial  hardship 
on  the  PHA,  the  HUD  Field  Office  may 
establish  a  recovery  schedule  which 
represents  the  minimum  number  of 
years  needed  for  repayment. 

[Information  collection  requirements 
contained  in  paragraph  (a)  of  tliis  sectioo 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  2577-0029  and  2577-0028. 
Information  collection  requirements 
contained  in  paragraph  (b)  of  the  section 
have  been  approved  by  0MB  under  control 
number  2577-0071.  Informatioo  collection 
requirements  contained  in  paragraph  (c)  have 
been  approved  by  OMB  under  control 
numbers  2577-0029  and  2577-0026) 

5.  Section  990.113(a)  is  revised  to  read 
as  follows: 

§990.113    Payment  procadur*  for 
operating  subsidy  under  PFS. 

(a)  General.  Subject  to  the  availability 
of  funds,  payments  of  operating  subsidy 
under  PFS  shall  be  made  generally  by 
electronic  funds  transfers,  based  on  a 
schedule  submitted  by  the  PHA  and 
approved  by  HUD,  reflecting  the  PHA's 
projected  cash  needs.  The  schedule  may 
provide  for  several  payments  per  month. 
If  a  PHA  has  an  unanticipated, 
immediate  need  for  disbursement  of 
approved  operating  subsidy,  it  may 
make  a  informal  request  to  HUD  to 
revise  the  approved  schedule.  (Requests 
by  telephone  are  acceptable.) 
***** 

6.  Section  990.115  is  revised  to  read  as 
follows: 
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§990.115    Payments  Of  operating  subsidy 
condKfcMMd  upon  rsaxamlnatkMi  of  Incom* 
of  famlHos  In  occupancy. 

(a)  Policy.  The  income  of  each  family 
must  be  reexamined  at  least  annually 
(see  Ports  913. 904.  905  and  960  of  this 
chapter).  PHAs  must  be  in  compliance 
with  this  reexamination  requirement  to 
be  eligible  to  receive  full  operating 
subsidy  payments. 

(b)  PHAs  in  compliance  with 
requirements.  Each  submission  of  the 
original  Operating  Budget  for  a  Hscal 
year  shall  be  accompanied  by  a 
certification  by  the  PHA  that  it  is  in 
compliance  with  the  annual  income 
reexamination  requirements  and  that 
rents  have  been  or  will  be  adjusted  in 
accordance  with  Part  913  of  this  chapter. 

(c)  PHAs  not  is  compliance  with 
requirements.  Any  PHA  not  in 
compliance  with  annual  income 
reexamination  requirement  at  the  time 
of  Operating  Budget  submission  shall 
furnish  to  the  HUD  Field  Office  a  copy 
of  the  procedure  it  is  using  to  attain 
compliance  and  a  statement  of  the 
number  of  families  that  have  undergone 
reexamination  during  the  twelve  months 
preceding  the  date  of  the  Operating 
Budget  submission,  or  the  revision 
thereofi-lf,  on  the  basis  of  such 
submission,  or  any  other  information, 
the  Field  Office  Director  determines  that 
the  PHA  is  not  substantially  in 
compliance  with  the  annual  income 
reexamination  requirement,  he  or  she 
sh^ll  withhold  payments  to  which  the 
PHA  might  otherwise  be  entitled  under 
this  Part,  equal  to  his  or  her  estimate  of 
the  loss  of  rental  income  to  the  PHA 
resulting  from  its  failure  to  comply  with 
those  requirements. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Offlce  of  Management  and  Budget 
under  OMB  control  number  2577-0026) 

Date:  November  7, 1985. 
James  E.  Baugh, 

General  Deputy  Assistant  Secretary  for 
Public  and  Indian  Housing. 

|FR  Doc.  85-27353  FQed  11-15-85;  a-45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  256 

Outer  Continental  Shelf  Minerals 
Management;  Bid  Acceptance 
Procedures  and  Bond  Requirements 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Final  rulemaking. 


summary:  This  final  rulemaking 
establishes  a  procedure  for  accepting  or 
rejecting  bids  on  Outer  Continental 
Shelf  (OCS)  leases  in  areas  subject  to 
defense-related  activities  that  may  be 
incompatible  with  mineral  exploration/ 
development  activities.  Section  256.47(e] 
gives  the  "authorized  officer"  90  days  in 
which  to  accept  a  bid,  except  bids  on 
tracts  which  are  subject  to  another 
nation's  claims  of  jurisdiction  and 
control  which  conflict  with  those  of  the 
United  States,  which  bids  must  be 
accepted  or  rejected  within  the  time 
specified  in  the  notice  of  sale.  After  90 
days,  a  bid  on  a  tract  not  subject  to 
another  nation's  jurisdictional  and 
control  claims  is  considered  to  be 
rejected.  This  requirement  is  too 
inflexible  when  the  Department  offers 
tracts  for  lease  in  an  area  subject  to 
extensive  defense-related  activities  that 
may  be,  or  may  become  incompatible 
with  mineral  exploration/development 
activities.  To  give  the  United  States 
increased  flexibiUty  to  resolve  use- 
conflicts  among  military  activities  and 
mineral  exploration/development 
activities  on  the  OCS  area,  the  rule  is 
amended  to  permit  the  Secretary  to 
determine  how  long  the  authorized 
officer  may  consider  the  bid  before  it  is 
accepted  or  rejected.  % 

To  fully  implement  rule  256.47(e)(2) 
and  to  protect  the  public  interest,  it  is 
necessary  that  §S  256.58  and  256.59  be 
amended  to  permit  the  Secretary  to 
select  a  bid-payment  or  bid-decision 
procedure  wherein  the  payment  of  any 
monies  remaining  to  be  collected  by  the 
United  States  is  not  compromised. 
EFFECTIVE  DATE:  November  18, 1985. 
ADDRESS:  Any  recommendations  or 
comments  should  be  sent  to:  Director, 
Minerals  Management  Service,  18th  and 
C  Streets.  NW..  Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Oynes,  (202)  343-6906. 
SUPPLEMENTARY  INFORMATION:  This 
final  rulemaking  amends  30  CFR 
256.47(e)(2).  256.58,  and  256.59.  which 
govern  the  acceptance  or  rejection  of 
bids  submitted  on  Outer  Continental 
Shelf  (OCS)  leases  and  the  filing  of 
corporate  surety  bonds  to  facihtate  the 
collection  of  bonus  bids  deferred  or 
'decisions  delayed.  Section  25e.47(e)(2) 
gave  the  "authorized  officer"  90  days  in 
which  to  accept  a  bid  or  else  it  was 
deemed  to  be  rejected,  except  for  bids 
on  tracts  subject  to  another  nation's 
claims  of  jurisdiction  and  control.  This 
90-days  requirement  is  too  inflexible 
when  the  Department  offers  tracts  for 
lease  in  an  area  subject  to  defense- 
related  activities  that  may  be,  or  may 
become  incompatible  with  mineral 
exploration/development  activities.  To 


give  the  United  States  increased 
flexibility  to  resolve  use-conflicts  among 
military  activities  and  mineral 
exploration/development  activities  on 
the  OCS,  the  rule  is  amended  to  permit 
the  Secretary  to  determine  how  long  the 
authorized  officer  may  consider  the  bid 
before  it  is  accepted  or  rejected.  This 
determination  will  appear  in  the  final 
notice  of  sale. 

Sections  256.58  and  256.59  did  not 
provide  for  the  filing  of  a  corporate 
surety  bond  by  the  bidder  as  a  means  of 
ensuring  payment  of  any  part  of  a  bonus 
bid  wherein  a  deferred  pajrment  is 
authorized  by  the  Secretary,  or  wherein 
a  decision  to  accept  or  reject  a  bid  is 
deferred  by  the  Secretary.  Both  the 
deferral  of  payment  of  the  cash  bonus 
and  the  deferral  of  a  decision  to  accept 
or  reject  a  bid  will  be  according  to  a 
schedule  announced  at  the  time  of  the 
notice  of  sale. 

The  author  of  this  final  rulemaking  is 
Lawrence  R.  Hoese,  Attorney-Adviser, 
Office  of  the  Solicitor. 

Administrative  Procedure  Act 

MMS  is  issuing  this  rulemaking 
effective  immediately,  based  upon  a 
number  of  separate  and  independent 
exemptions  and  exceptions  contained  in 
the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  553.  First  the  APA 
rulemaking  procedures  do  not  apply  "to 
the  extent  that  there  is  involved— (1)  a 
military  or  foreign  affairs  function  of  the 
United  States  *  *  *."  5  U.S.C  533(a). 
This  rulemaking  is  precipitated  by  the 
need  to  make  offshore  mineral 
extraction  activities  compatible  with  the 
mihtary  needs  of  the  United  States,  i.e.. 
to  insure  that  the  conduct  of  mineral 
exploration/development  activities  do 
not  unduly  impede,  and  are  not  unduly 
impeded  by.  the  conduct  of  military 
training  exercises  in  the  Outer 
Continental  Shelf  (OCS)  area.  The 
Eastern  Gulf  of  Mexico  (EGOM)  is 
presently  subjected  to  extensive  use  by 
the  United  States  Air  Force  for  research, 
development,  testing,  and  evaluation  of 
advanced  tactical  air-to-air  and  air-to- 
surface  weapons  systems.  Safe  and 
effective  testing  of  most  of  these 
systems  can  only  be  performed  over 
large  expanses  of  water,  subject  to 
surveillance  and  monitoring  control  by 
strategically  located  land/water/ 
airborne  tracking  facilities.  The  intrinsic 
danger  to  the  oil  industry  offshore  is  the 
occurence  of  falling  debris  as  drone 
planes  are  shot  down  or  exploded, 
dropping  of  ordance,  low-flying  planes, 
testing  of  weapons  and  tactical  testing 
missions.  Threats  to  life  and  property 
could  exist  to  crews  and  structures 
without  proper  control  of  OCS 
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structures  and  operations  in  the  area. 
Additionally,  oil  and  gas  operations 
could  have  adverse  effects  on  carrier 
flight  qualiBcation  operations  conducted 
in  the  EGOM.  To  relocate  these  flight 
qualification  operations  further  seaward 
would  not  be  feasible  due  to  the  fuel 
limitations  of  training  aircraft  and  the 
associated  requirement  to  keep  them 
within  safe  flying  distances  of 
emergency  divert  fields  onshore. 
Because  of  the  cooperative-use  issues 
between  the  ongoing  and  planned 
defense  activities  and  the  ongoing  and 
planned  defense  activities  and  the 
ongoing  and  planned  mineral  extraction 
activities  which  must  be  coordinated  on 
the  OCS,  I  find  that  a  military  function  is 
involved  to  such  an  extent  that  this 
matter  warrants  special  treatment  under 
KIMS  rules. 

Second,  the  rulemaking  prescribes 
internal  agency  procedures  on  bid 
acceptances  and  rejections. 
Accordingly,  the  rulemaking  constitutes 
a  rule  of  internal  practice  or  procedure 
that  is  specifically  excepted  from  the 
notice  and  comment  provisions 
prescribed  in  5  U.S.C.  553(b)(A). 

Finally,  the  Interior  Department  finds 
that  the  importance  of  making  these 
rules  effective  immediately  provides 
good  cause  for  waiving  the  APA  notice, 
comment,  and  advance  publication 
requirements.  This  finding  is  based  upon 
the  statutory  purpose  of  the  OCSLA  to 
expedite  OCS  oil  and  gas  leasing, 
particularly  in  frontier  areas,  and  to 
consider  other  uses  of  the  space  of  the 
OCS.  The  Department  has  recently 
become  aware  that  existing  procedures 
for  defense  use  areas  are  not  allowing 
for  timely  exploration.  Immediate 
adoption  of  the  rule  will  allow  the 
Secretary  to  apply  it  to  Sale  94,  Eastern 
Gulf  of  Mexico,  in  December,  1985.  The 
EGOM  is  still  considered  a  "fi^ntier" 
area  insofar  as  oil  and  gas  discoveries 
are  concerned,  and  although  the  EGOM 
is  subject  to  extensive  defense-related 
activities,  the  new  rules  should  enhance 
the  ability  of  Interior  to  insure  that  the 
mineral  extracting  and  military  uses 
contemplated  are  compatible. 

Executive  Order  12291 

This  final  rulemaking  concerning  30 
CFR  256.47(e)(2)  is  not  a  "rule"  under 
section  1(a)(2)  of  die  Executive  Order. 
This  final  rulemaking  concerning  30  CFR 
256.5e(g)  and  256.59  is  not  a  "major  rule" 
under  section  1(b)  of  the  Executive 
Order.  For  the  information  of  the  public, 
the  Department  has  determined  that 
these  rules  are  not  major  actions  and  do 
not  require  the  preparation  of  a 
regulatory  impact  analysis  under 
Executive  Order  12291  because  in  the 
first  instance  {256.47(e)(2)  and  256.59) 


they  have  no  economic  impact,  and  in 
the  second  instance  (256.58(g)  there  is 
little,  if  any  economic  impact  One  rule 
will  permit  the  Secretary  to  keep  certain 
bonus  bid  deposits  in  escrow  for  more 
than  90  days.  The  funds  will  still  be 
available  to  the  U.S.  Treasury  because 
they  will  be  invested  in  public  debt 
securities.  Because  the  fimds  will  be 
invested,  bidders  will  not  lose  interest 
on  their  bids  if  their  bids  are  rejected. 
The  other  two  rules  provide  for  the 
implementation  of  the  new  bid 
acceptance  procedure  in  a  manner 
which  assises  the  receipt  of  any  part  of 
a  cash  bonus  wherein  payment  is 
deferred,  or  wherein  the  decision  to 
accept  a  bid  is  delayed,  by  requiring  the 
filing  of  a  corporate  surety  bond  in  the 
amount  of  the  bonus  bid  outstanding. 

Regulatory  Flexibility  Act 

This  final  rulemaking  is  not  subject  to 
the  analyses  required  by  5  U.S.C.  803 
and  604.  For  the  information  of  the 
public,  the  Department  has  also 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  and 
does  not,  therefore,  require  a  small 
entity  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  because  of  no  economic  impact 
Furthermore,  small  entities  generally  do 
not  have  the  resources  to  bid  on  OCS 
leases. 

Paperwork  Reduction  Act  of  1980 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

This  rule  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  It  is  not  a  major  federal 
action. 

List  of  Subjects  in  30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  Shelf, 
Government  contracts. 

Under  the  authority  of  the  Outer 
Continental  Shelf  Lands  Act.  as 
amended  (43  U.S.C.  1131  et  seq.], 
5§  256.47(e).  256.58.  and  256.59  of  Title 
30  of  the  Code  of  Federal  Regulations 
are  amended  as  set  forth  below. 

Dated:  November  13. 1985. 
).  Stev«n  Griles. 

Deputy  Assistant  Secretary  of  the  Interior. 
Land  and  MineraJs  Management 

1.  The  authority  citation  for  Part  256 
continues  to  read  as  follows: 

Authority:  Secretarial  Order  3071. 
Amendment  No.  1,  May  m  1982,  and  the  OCS 


Lands  Act  43  U.S.C  1331  et  seq..  as 
amended.  92  Stat  629. 

PART  256— {AMENDED] 

2.  30  CFR  256.47  is  amended  by 
revising  the  first  sentence  of  fwragraph 
(e)(2).  Paragraph  (e)(2)  is  revised  to  read 
as  follows: 


§256.47    A«MMrdO( 


(e)  •  •  • 

(2)  In  the  final  notice  of  sale,  the 
Secretary  may  identify  tracts  or  blocks 
which  are  subject  to  another  nation's 
claims  of  jurisdiction  and  control  which 
conflict  with  those  of  the  United  States, 
or  which  are  subject  to  defense-related 
activities  that  may  be  incompatible  with 
mineral  exploration/development 
activities.  For  a  tract  or  block  so 
identified,  the  authorized  officer  must 
accept  or  reject  the  bid  within  the  time 
specified  in  the  notice  of  sale.  For  a  tract 
not  so  identified,  the  authorized  officer 
must  accept  or  reject  the  bid  within  90 
days  after  the  date  on  which  bids  are 
opened.  Any  bid  not  accepted  within  the 
prescribed  time  shall  be  considered 
rejected. 

*  *        •        •        • 

3.  30  CFR  256.58  is  amended  by  adding 
a  new  paragraph  (g).  which  reads  as 
follows: 

$256.58    Acceptable  bonds. 

*  •        •        *        • 

(g)  With  the  approval  of  the  Secretary, 
the  Director  may  provide  at  the  time  of 
the  notice  of  lease  sale<that  (1)  the 
successful  bidder  for  a  lease  where 
payment  of  any  part  of  the  cash  bonus 
has  been  deferred  pursuant  to  43  U.S.C 
1337(a)(2),  as  implemented  by  30  CFR 
256.32(d).  shall  furnish  the  authorized 
officer  a  corporate  surety  bond  in  the 
amount  of  the  cash  bonus  deferred 
conditioned  on  payment  of  the  cash 
bonus  deferred  according  to  the  notice 
of  lease  sale;  and  (2)  the  high  bidder  for 
a  lease  where  the  decision  to  accept  the 
high  bid  has  been  deferred,  pursuant  to 
43  U.S.C.  1337(a)(1),  as  implemented  by 
30  CFR  256.47(e)(2),  shall  furnish  the 
authorized  officer  a  corp<H«te  surety 
bond  in  the  amount  of  the  bid  not 
already  remitted,  conditioned  on 
payment  of  the  yet  to  be  remitted 
amount  after  the  bidder  has  been 
notified  that  his  high  bid  has  been 
accepted,  within  the  time  specified  in 
the  notice  of  lease  sale. 

4.  30  CFR  256.59  is  amended  by 
revising  it  to  read  as  follows: 


Federal  Register  /  Vol.  50.  No.  222  /  Monday,  November  18.  1985  /  Rules  and  Regulations       47379 


S  256.59    Form  of  bond. 

All  bonds  furnished  by  a  bidder, 
lessee,  or  operator  shall  be  on  a  form,  or 
in  a  form  approved  by  the  Director. 

[FR  Doc.  65-27431  Filed  11-15-65;  8:45  am] 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Approval  of  State  Program 
Amendments 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTMMC  Final  rule. 

summary:  This  document  amends  30 
CFR  Part  920  to  approve  certain 
amendments  to  the  Maryland  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SCMRA). 

On  January  13, 1984,  the  State  of 
Maryland  submitted  proposed  statutory 
and  regulatory  revisions  to  its  approved 
program  concerning  permitting 
requirements  and  performance 
standards  for  coal  exploration  activities 
and  inspection  and  enforcement 
procedures.  On  June  8, 1984,  Maryland 
submitted  additional  statutory  and 
regulatory  revisions  concerning  the 
form,  amount  and  release  procedures  for 
performance  bonds.  Also  on  August  7, 
October  10,  and  November  9, 1984, 
Maryland  submitted  further 
modifications  to  its  Initial  amendment 
consisting  of  regulations  governing 
surface  coal  mining  and  reclamation 
operations  on  State-owned  land, 
statutory  amendments  concerning 
license  suspension  and  permit 
conditions  regarding  areas  designated 
unsuitable  for  mining,  and  revisions  to 
the  State's  inspection  frequency 
standards.  On  May  2, 1985,  OSM  sought 
further  clarification  concerning  the 
State's  right  of  entry  requirements  at 
§  7-507(c)(l)  of  the  Maryland  Annotated 
Code.  On  June  5. 1985,  the  State 
responded  to  OSM's  letter  of  May  2. 
After  providing  opportunities  for  public 
comenmt  and  conducting  a  thorough 
review  of  the  program  amendments  in 
accordance  with  30  CFR  732.17,  the 
Director  has  decided  to  approve  the 
modifications,  with  certain  exceptions, 
as  discussed  below.  The  Director  is 
amending  30  CFR  Part  920  to  codify  this 
decision  on  the  Maryland  program. 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and 


encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  tmdue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  November  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

James  C.  Blankenship.  Jr..  Director, 
Charleston  Field  OfBce,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street 
Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158. 

ADDRESSES:  Copies  of  the  amendments 
to  the  Maryland  program  and  all  written 
comments  received  on  the  proposed 
amendments  are  available  for  public 
review  and  copying  at  the  OSM 
Headquarters  Office,  the  OSM 
Charleston  Field  Office  and  the  office  of 
the  State  regulatory  authority  listed 
below,  Monday  through  Friday,  8:30  a.m. 
to  4:30  p.m.,  excluding  holidays. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Charleston  Field 
Office,  603  Morris  Street.  Charleston, 
West  Virginia  25301,  Telephone:  (304) 
347-7158; 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  1100  "L"  Street, 
N.W.,  Room  5124,  Washington,  D.  C. 
20240,  Telephone:  (202)  343-4855; 

Maryland  Bureau  of  Mines,  69  Hill 
Street,  Frostburg,  Maryland  21532, 
Telephone:  (301)  689-4138. 

SUPPLEMENTARY  INFORMATION: 

On  March  3, 1980,  OSM  received  a 
proposed  regulatory  program  from  the 
State  of  Maryland,  llie  proposed 
program  was  conditionally  approved  by 
the  Secretary  of  the  Interior  on 
December  1. 1980  (45  FR  79430-79451). 
Following  the  submission  of  program 
amendments  to  satisfy  the  conditions  of 
approval,  the  Maryland  program  was 
fully  approved  by  the  Secretary  on 
February  18, 1982  (47  FR  7214-7217). 

On  October  28. 1982.  Maryland 
submitted  revised  regulations  regarding 
definitions,  permit  application  and 
review  procedures,  coal  exploration, 
transfer  of  permit  rights,  designation  of 
areas  unsuitable  for  mining,  roads, 
performance  bonds,  hydrologic  balance, 
sediment  control  measures,  explosives, 
special  performance  standards  and 
backfilling  and  grading.  On  October  21 
and  November  23, 1983,  Maryland 
revised  and  clarified  certain  provisions 
of  these  regulations.  The  Director  of 
OSM  fully  approved  the  revised 
regulations  and  policy  statements  on 
February  8, 1984  (49  FR  4732-4734) 
(Administrative  Record  No.  MD  235). 


Submission  of  Program  Amendments 

On  January  13, 1984,  the  State  of 
Maryland  submitted  proposed  statutory 
and  regulatory  revisions  to  its  approved 
program  (Administrative  Record  No.  MD 
229).  The  Maryland  submission  contains 
revisions  to  the  Code  of  Maryland 
Regulations  (COMAR)  at  08.13.t)9.07  and 
.40  concerning  permitting  requirements 
and  performance  standards  for  coal 
exploration  activities,  and  inspection 
and  enforcement  procedures  involving 
right  of  entry,  public  participation, 
notices  of  violation  and  cease  and  desist 
orders.  It  also  contains  revisions  to 
Section  7-506,  7-507,  7-514.6  and  7-907 
of  Title  7  of  the  Armotated  Code  of 
Maryland  requiring  that  an  operator, 
rather  than  the  department,  publish 
notice  of  the  release  of  a  bond  for  a 
permitted  strip  mine;  authorizing  the 
department  to  enter  on  private  property 
for  purposes  of  access  to  any  open-pit 
mining  or  prospecting  operations, 
subject  to  certain  notice  of  property 
owners  and  subject  to  judicial  order 
where  necessary;  requiring  that  the 
Bureau  of  Mines  reimburse  a  property 
owner  for  any  dcunage  resulting  from 
such  entry  on  private  property; 
authorizing  the  department  to  extend 
beyond  90  days  the  abatement  time 
scheduled  for  a  strip  mining  violation; 
and  altering  requirements  concerning 
prospecting  for  coal: 
— ^To  provide  for  written  approval  of  the 

Bureau  only  where  prospecting  will 

result  in  substantial  disturbance  to  the 

land  or  harm  to  water  suppUes  or 

water  quality,  subject  to  certain  bond 

requirements, 
— To  place  a  certain  limit  on  the  amount 

of  coal  which  may  be  removed  during 

prospecting, 
— To  establish  certain  procedures  where 

written  approval  is  necessary,  and 
— ^To  protect  trade  secrets  or 

confidential  commercial  of  financial 

information  submitted  by  a 

prospector. 

The  State  submission  also  includes  a 
statutory  amendment  to  provided  that 
the  department  is  authorized  to  place  a 
lien  on  all  abandoned  mine  reclamation 
projects  conducted  under  Titie  7  and  i* 
precluded  from  placing  a  Uen  on  such 
projection  under  certain  conditions. 
Since  this  amendment  concerns  the 
State's  approved  abandoned  mine  land 
program  undCT  Tide  IV  of  SMCRA 
instead  of  the  State's  regulatory 
program,  OSM  has  not  considered  this 
amendment  under  this  rulemaking. 

On  February  16, 1964.  OSM  published 
a  notice  in  the  Federal  Register 
announcing  receipt  of  the  amendments, 
a  public  comment  period  and  an 
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opportunity  for  a  public  hearing  on  the 
amendments  (49  FR  5971-5973).  On 
March  1. 1984.  OSM  published  a  notice 
in  the  Federal  Register  which  corrected 
the  February  16, 1984,  notice  concerning 
the  hearing  date  and  the  date  by  which 
persons  interested  in  making  oral  or 
written  presentations  at  the  hearing 
must  contact  OSM  (49  FR  7605-7606). 
The  public  hearing  scheduled  for  March 
12, 1984,  was  not  held  because  no  one 
expressed  an  interest  in  participating  in 
the  hearing.  The  public  comment  period 
closed  on  March  19, 1984 
(Administrative  Record  No.  MD  233). 

Following  its  review  and  opportunity 
for  public  comment,  on  April  5, 1984. 
OSM  notiHed  Maryland  of  certain 
deficiencies  contained  in  the  proposed 
amendments,  and  provided  the  State  an 
opportunity  to  submit  additional 
information  to  address  the  deficiencies 
(Administrative  Record  No.  MD  241).  On 
April  16, 1984.  and  May  4. 1984. 
Maryland  submitted  additional 
information  to  clarify  certain  provisions 
of  its  initial  amendment  (Administrative 
Records  Nos.  MD  242  and  MD  250).  On 
May  9. 1984.  as  a  follow-up  to  its  May  4, 
1984.  letter.  Maryland  submitted  revised 
bond  release  procedures 
(Administrative  Record  No.  MD  249). 
Representatives  of  OSM  and  the  State 
met  on  May  31. 1984,  to  discuss  the 
additional  information  submitted  by  the 
State  (Administrative  Record  No.  MD 
252).  As  a  result  of  this  meeting. 
Maryland  withdrew  its  proposed 
amendment  of  May  9. 1984.  and 
submitted  additional  modifications  on 
June  8, 1984.  concerning  the  form, 
amount  and  release  procedures  for 
performance  bonds  (Administrative 
Record  No.  MD  251). 

On  July  5. 1984.  OSM  reopened  the 
comment  period  to  provide  the  public 
sufficient  time  to  consider  the  proposed 
revisions  submitted  by  the  State  of 
Maryland  on  June  8. 1984,  and  to  review 
the  minutes  of  the  meeting  held  on  May 
31. 1984,  between  OSM  the  State  (49  FR 
27582-27583)  (Administrative  Record 
No.  MD  266). 

On  August  7. 1984,  the  State  of 
Maryland  submitted  a  proposed 
amendment  to  its  permanent  program  at 
COMAR  08.13.09  to  regulate  surface  coal 
mining  and  reclamation  activities  on 
land  owned  by  the  State.  In  so  doing,  the 
State  proposes  to  repeal  similar 
provisions  at  COMAR  08.13.04.28  of  its 
interim  regulations  (Administrative 
Record  No.  MD  282).  On  October  10, 
1984.  Maryland  submitted  additional 
modifications  to  its  permanent  program 
in  response  to  OSM's  letter  of  April  5, 
1984.  The  modifications  consist  of 
amendments  to  the  Maryland  Strip 


Mining  Law  at  5  7-504(c)  and  §  7- 
505.1(e)  concerning  license  suspension 
procedures  and  conditioning  of  permits 
to  protect  areas  under  study  or  which 
have  been  designated  unsuitable  for 
mining  (Administrative  Record  No.  MD 
283).  On  November  9, 1984,  Maryland 
also  submitted  a  proposed  amendment 
to  its  permanent  program  regulations  at 
COMAR  08.13.09.40B  regarding  the 
inspection  frequency  of  surface  coal 
mining  reclamation  operations 
(Administrative  Record  No.  MD  284). 

On  December  4. 1984.  OSM  reopened 
the  comment  period  to  provide  the 
public  sufficient  time  to  comment  on  the 
modifications  submitted  by  the  State  of 
Maryland  on  August  7, 1984.  October  10. 
1984,  and  November  9, 1984.  to  its 
permanent  regulatory  program.  The 
public  comment  period  closed  on 
December  19. 1984  (49  FR  47419-47420) 
(Administrative  Record  No.  MD  289). 

On  May  2, 1985.  OSM  requested 
additional  information  from  the  State 
concerning  its  right  of  entry 
requirements  at  §  7-507(c){l)  of  Title  7 
of  the  Maryland  Annotated  Code 
(Administrative  Record  No.  MD  314). 
The  State  responded  to  OSM's  concerns 
on  June  5. 1985  (Administrative  Record 
No.  316). 

.  Director's  Findings 

Set  forth  below,  pursuant  to  30  CFR 
732.15  and  732.17  and  SMCRA.  are  the 
Director's  findings  concerning  the 
program  modifications  submitted  by  the 
State  of  Maryland  to  amend  its 
approved  permanent  regulatory 
program. 

1.  On  January  13. 1984.  the  State  of 
Maryland  formally  submitted  House  Bill 
668  which  was  initially  submitted  on 
April  12, 1983.  and  took  effect  on  July  1. 
1983  (Administrative  Record  No.  MD 
214).  House  Bill  668  contains  a  proposed 
amendment  to  §  7-507(c)(l)  of  the 
Annotated  Code  of  Maryland.  Natural 
Resources  Article,  which  provides  in 
part  that  the  Department  and  its  agents 
may  enter  upon  private  property  for 
access  to  or  reclamation  of  any  open-pit 
mining  and  reclamation  operation  or 
prospecting  operation  which  is  not 
otherwise  accessible  to  the  Department 
from  a  public  road.  Entry  onto  private 
property  for  these  purposes  shall  not  be 
undertaken  without  prior  consent  of  the 
property  owner.  The  amendment  further 
provides  that,  if  permission  is  not 
obtained,  the  State  may  after  30  days 
notice  obtain  a  court  order  authorizing 
entry. 

As  the  Bill  Report  to  House  Bill  668 
explains,  the  amendment  to  §  7-507(c)(l) 
is  for  the  purpose  of  providing  express 
authority  for  the  Maryland  Department 
of  Natural  Resources  to  enter  onto  lands 


which  are  not  part  of  an  area  permitted 
as  a  surface  coal  mining  operation-  The 
amendment  is  intended  to  provide 
procedures  for  the  Department  of 
Natural  Resources  to  gain  entry  across 
the  private  property  of  third  parties  to 
operations  which  are  not  accessible 
from  a  public  road  or  frvm  a  haul  road 
permitted  as  part  of  a  mining  operation. 
Particularly,  this  statutory  amendment 
was  submitted  in  response  to  a  situation 
which  the  Department  of  Natural 
Resources  had  encountered  in  1982  in 
which  a  landowner  had  refused 
permission  for  the  Bureau  of  Mines  and 
its  contractors  to  cross  a  private  road  on 
his  property  in  order  to  gain  access  to  a 
landlocked,  unreclaimed  strip  mine. 
Because  the  Bureau  of  Mines  had  no 
express  statutory  authority  to  require 
such  a  landowner,  who  was  neither  the 
operator  nor  the  permittee  of  the 
inactive  site,  to  provide  access  to  the 
Department  of  Natural  Resources  for 
purposes  of  reclamation,  the  Department 
of  Natural  Resources  was  forced  to  sue 
the  landowner,  alleging  several 
equitable  theories  of  relief.  In  another 
instance,  the  Department  of  Natural 
Resources'  investigation  of  an  illegal 
unpermitted  operation  was  hampered  by 
uncertainty  about  the  inspector's  legal 
status  while  crossing  a  third  party's 
property  in  order  to  view  the  operation. 
To  avoid  similar  lawsuits  in  the  future, 
the  Department  of  Natural  Resources 
proposes  the  amendment  to  provide 
express  authority  for  the  Department  of 
Natural  Resources  to  obtain  a  court 
order  for  entry  onto  private  lands  which 
are  not  accessible  from  a  public  road. 

To  further  clarify  the  intent  of  revised 
§  7-507(c)(l).  on  February  17. 1984.  OSM 
requested  that  Maryland  provide  its 
interpretation  of  §  7-507(c)  and  S  7- 
516(b)  of  the  Annotated  Code  of 
Maryland  with  regard  to  right  of  entry. 
In  particular,  OSM  requested  an 
interpretation  of  those  sections  as  they 
relate  to  the  right  of  State  inspectors  to 
enter  private  property  to  investigate 
alleged  illegal  operations  without  prior 
consent  of  the  landowner 
(Administrative  Record  No.  MD  231). 
On  April  16. 1984.  Maryland  stated 
that  the  amendment  did  not  delete  any 
authority  which  the  Department  of 
Natural  Resources  had  with  regard  to 
entry  and  inspection  of  open-pit  mining 
operations.  Rather,  the  amendment 
addressed  a  situation  in  which  the 
Department's  authority  was  not  clear. 
That  is.  the  situation  where  the 
Department  sought  entry  across  the 
property  of  a  third  party  unrelated  to  the 
mining  operation.  According  to  the 
State,  the  amendment  does  not  in  any 
way  affect  the  Department's  ability  to 
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order  the  cessation  of  an  illegal 
"wildcat"  operation.  Section  7-516(b) 
provides  that  conducting  coal  mining 
operations  without  a  permit  is  a 
misdemeanor  punishable  by  a  fine  of  not 
more  than  $10,000.00  or  by  imprisonment 
for  not  more  than  one  year.  Because  the 
statute  provides  that  mining  without  a 
permit  is  a  crime,  the  full  resource  of 
criminal  law  enforcement  are  available 
when  the  Bureau  of  Mines  encounters  an 
illegal  operation.  These  resources 
include  the  availability  of  the  State 
Police  and  the  Natural  Resources  Police 
to  assist  in  conducting  stakeouts  and 
observations,  and  the  ability  to  obtain  a 
search  warrant  for  entry  onto  the 
property  where  the  illegal  operation  is 
being  conducted,  should  the  minesite  be 
inaccessible  from  a  public  road.  The 
State  concluded  that  the  amendment  to 
§  7-507(c){l)  does  not  limit  in  any  way 
the  Department  of  Natural  Resources' 
authority  with  regard  to  entry  onto  and 
inspection  of  coal  mining  operations, 
including  operations  being  conducted 
without  the  required  permit.  The 
amendment  increases  the  Department's 
authority,  by  providing  express 
authority  for  the  Department  to  gain 
access  across  the  private  property  of 
third  parties  who  are  not  related  to  a 
mining  operation  (Administrative 
Record  No.  MD  242). 

After  further  consideration,  on  May  2, 
1985,  OSM  advised  Maryland  that  the 
primary  problem  with  the  amendment  is 
that  it  may  be  interpreted  or  applied  in  a 
manner  which  imposes  restrictions  on 
State  inspectors'  right  of  entry  which  are 
inconsistent  with  §  571(b)(3)  of  SMCRA 
and  30  CFR  840.12.  The  amendment 
requires  or  is  being  interpreted  to 
require  property  owner  consent  or  court 
order  for  inspector  entry  in  three 
situations  in  which  property  owner 
consent  or  a  court  order  is  not  required 
under  the  Federal  regulations.  Those 
situations  involve  (1)  haulroads  across 
lands  owned  by  private  parties,  (2) 
wildcat  mining  operations  accessible 
only  through  private  property,  and  (3) 
isolated  unplanned  areas  of  subsidence 
which  constitute  surface  impacts  under 
§701(28)  of  SMCRA  which  are 
accessible  only  through  private 
property.  Under  Federal  law  and 
regulations,  OSM  inspections  in  these 
three  situations  are  authorized  to  take 
place  without  warrants  or  landowner 
consent.  Thus,  to  be  no  less  effective 
than  the  Federal  regulations,  Maryland 
law  must  authorize  nonconsensual, 
warrantless  inspections  in  these 
situations  (Administrative  Record  No. 
MD  314). 

On  lune  5, 1985.  Maryland  stated  that 
its  pre  1983  statute  and  regulations 


clearly  establish  a  right  of  entry  for 
State  inspectors  of  a  scope  equal  to  that 
enjoyed  by  Federal  inspectors  under 
Federal  law  and  regulations.  The 
amendment  applies  only  to  operations 
not  accessible  to  a  Bureau  of  Mines 
inspector  from  a  public  road,  or  from  a 
haulroad  which  by  definition  under 
COMAR  08.13.09.0lB(49)(d)(ii)  is  part  of 
a  surface  coal  mining  operation.  With 
the  additional  authority  provided  by  the 
amendment.  State  inspectors  now  have 
statutory  authority  to  obtain  a  court 
order  for  entry  onto  private  property 
which  is  not  part  of  a  surface  coal 
mining  operation  as  that  term  is  defined 
in  law  and  regulation.  The  amendment 
did  not  remove,  qualify,  or  limit  any 
existing  authority  with  regard  to  an 
inspector's  right  of  entry;  rather,  the 
amendments  expanded  the  already 
existing  authority  to  include  situations 
which  the  State  believed  were  not 
adequately  addressed  in  existing  law 
and  regulation.  In  simimaryr  the  State 
concluded  that  the  amendment  provides 
Maryland  inspectors  with  a  right  of 
access  to,  in,  and  through  siuface  coal 
mining  operations  which  is  fully 
commensurate  with  the  authority 
required  by  §  517(b)(3)  of  SMCRA  and 
30  CFR  840.12.  In  each  of  the  three 
situations  described  by  OSM  in  its  letter 
of  May  2. 1985,  the  area  to  which  the 
inspector  is  required  to  have  access  is, 
by  statutory  authority  or  regulatory 
defmition,  part  of  the  surface  coal 
mining  operation.  As  such,  the  area 
would  be  included  in  the  land  to  which 
Maryland  inspectors  have  a  right  of 
access  pursuant  to  §  7-507(c)(l)  and 
COMAR  08.13.09.40(c)(1) 
(Administrative  Record  No.  MD  316). 

OSM  agrees  that  Maryland's  previous 
approved  State  program  provisions 
established  on  their  face  right  of  entry 
standards  which  were  commensurate 
with  those  of  Federal  standards. 
However,  by  requiring  the  State 
inspector  to  obtain  the  prior  consent  of 
the  landowner  or  a  court  order 
authorizing  entry,  the  proposed 
amendment  limits  or  restricts  an 
inspector's  right  to  enter  and  inspect  any 
surface  mining  and  reclamation 
operation  which  is  not  accessible  from  a 
public  road. 

As  explained  in  OSM's  letter  of  May 
2, 1985,  three  concerns  were  identified 
with  the  amendment.  First,  in  regard  to 
haulroads  across  lands  owmed  by 
private  parties,  OSM  was  concerned 
that,  if  a  permitted  haulroad  crossed  a 
third  party's  land,  the  inspector  had  to 
obtain  permission  from  the  third-party 
owner  or  a  court  order  to  gain  entry.  On 
May  2, 1985,  OSM  requested  Maryland's 
assurance  that  State  inspectors  could 


use  for  inspection  purposes  any  road 
which  is  used  for  a  surface  coal  mining 
operation,  without  a  warrant  or  court 
order  and  without  the  landowner's 
permission.  Since  9  7-507(c)(l)  and 
COMAR  08.13i)9.40(c)(l)  provide  that  an 
inspector  may  enter  on  and  inspect  any 
surface  mining  and  reclamation 
operation  and  COMAR 
08.13i)9.01(49)(d)(ii)  deHnes  haulroad  as 
part  of  a  surface  coal  mining  operation, 
and  because  a  permitted  haulroad  must 
ultimately  connect  with  a  public  road 
the  Director  tinds  that,  under  the 
proposed  amendment  Maryland 
inspectors  would  not  have  to  obtain 
landowner  permission  or  a  court  order 
to  authorize  entry  across  a  third-party's 
land  to  inspect  a  "permitted"  surface 
coal  mining  operation. 

Secondly,  with  regard  to  use  of 
unpermitted  haulroads  for  access  to 
wildcat  or  illegal  mining  operations, 
OSM  was  concerned  that  the  State  had 
indicated  that  a  State  inspector  had  to 
observe  mining  vehicles  on  the 
unpermitted  road  in  order  to  establish 
that  the  road  is  a  haulroad.  Under  the 
Federal  program,  a  road  which  is  either 
observed  to  be  used  for  access  to  a 
surface  coal  mining  operation,  or  which 
by  observation  is  connected  with  and 
apparently  serves  the  operation  (e.g.. 
when  the  road  is  the  only  road  which 
leads  to  the  operation)  is  by  definition 
part  of  the  surface  mining  operation. 
Therefore,  under  §  517  (a)  and  (b)(3)  of 
SMCRA  and  30  CFR  842.13,  a  Federal 
inspector  is  authorized  to  use  such  roads 
to  inspect  the  operation,  and  is  not 
required  to  obtain  a  search  warrant.  It  is 
not  necessary  to  observe  actual  use 
when  use  is  apparent  by  virtue  of  the 
fact  that  a  private  road  clearly  connects 
the  operation  with  a  public  road.  In 
order  to  transport  coal  from  the 
minesite,  the  operator  almost  certainly 
must  use  some  contiguous  series  of 
roads.  In  every  case  of  wildcat  mining, 
there  must  be  an  access  road,  and  an 
inspector  must  be  authorized  to  use  that 
road.  The  fact  that  there  is  no  mining 
taking  place  at  the  time  of  the  inspection 
does  not  constitute  grounds  for  denying 
access  to  an  inspector,  so  long  as  the 
mining  occurred  after  August  3, 1977.  If 
for  some  reason  a  third-party  landowner 
obstructed  a  Federal  inspector,  OSM 
has  the  right  to  obtain  a  search  warrant 
or  court  order.  But  OSM  is  not  required 
to  obtain  such  an  order,  or  to  get  the 
landowner's  permission,  in  order  to 
have  the  authority  to  use  the  road  for 
access  to  an  unpermitted  surface  mining 
operation.  Although  wildcat  mining  is  a 
punishable  offense  under  State  law,  in 
its  letter  of  April  16, 1984.  Maryland 
indicated  that  the  revised  amendment 
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requires  that  an  inspector  must  obtain 
the  prior  permission  of  the  landowner,  a 
search  warrant  or  a  court  order  for  entry 
onto  private  property  where  an  illegal 
operation  is  being  conducted  which  is 
inaccessible  from  a  public  road.  Under 
Federal  law.  an  inspector  has  the 
authority  to  enter  and  conduct  a 
warrantless  inspection  of  any  illegal, 
unpermitted  surface  mining  operation 
regardless  of  its  accessibility  or 
proximity  to  a  public  road.  Warrantless 
inspections  of  any  surface  coal  mining 
operation  without  advance  notice  are 
necessary  to  further  the  regulatory 
scheme  and  to  ensure  compliance  with 
the  requirements  of  SMCRA.  Therefore, 
the  Director  finds  that  5  7-507(c)(l)  of 
Title  7  of  the  Annotated  Code  of 
Maryland,  to  the  extent  it  is  interpreted 
by  the  State  to  require  a  court  order  or 
permission  to  use  an  unpermitted 
haulroad  for  inspection  if  the  State  does 
not  observe  mining  vehicle  use  of  an 
unpermitted  haulroad,  is  less  stringent 
than  i  517  (a)  and  (b)(3)  of  SMCRA  and 
is  less  effective  than  30  CFR  840.12.  To 
the  extent  that  the  inspector  use  of 
unpermitted  haulroads  to  inspect  active 
or  inactive  mines  under  the  regulatory 
program  is  limited  by  other  Maryland 
law.  this  will  be  evaluated  by  OSM  as 
part  of  its  continuing  oversight  of  the 
Maryland  regulatory  program. 

Thirdly,  OSM  was  concerned  that  the 
proposed  amendment  would  improperly 
limit  an  inspector's  right  of  entry  on 
areas  of  isolated,  unplanned  subsidence. 
Although  COMAR  08.13.09.018(4)  and 
08.13.09.018(63)  provide  that  the  area 
above  the  underground  mine  working  is 
to  be  permitted,  in  practice  Maryland 
only  permits  the  surface  effects  of 
underground  coal  mines.  The  surface 
effects  can  include  such  things  as 
haulroads,  preparation  plants,  coal 
storage  areas,  refuse  disposal  areas,  etc. 
The  area  overiying  the  underground 
workings  is  depicted  on  the  mine  map  in 
the  permit  application,  but  Maryland 
does  not  usually  require  that  an  operator 
have  right  of  entry  on  those  areas  to 
conduct  surface  mining  and  reclamation 
activities.  If  an  area  overljdng  the 
underground  workings  of  a  deep  mine  is 
not  permitted  and  material  damage 
occurs  on  the  surface  on  land  which  is 
outside  of  the  permitted  area,  the 
operator  has  an  obligation  under  30  CFR 
817.121(c)(1)  to  restore  that  damage. 
That  subsided  land  would  have  to  be 
included  in  the  permit  area.  But  under 
the  State  program,  if  that  land  is  not 
accessible  by  a  public  road,  revised  §7- 
507(c)(1)  would  not  allow  immediate 
access  without  permission  or  court 
order,  if  the  subsidence  can  only  be 
reached  by  crossing  a  third  party's  land. 


In  its  letter  of  May  2, 1985,  OSM  stated 
that  isolated  unplanned  subsidence 
which  constitutes  a  surface  impact 
incident  to  an  underground  coal  mine 
constitutes  a  surface  mining  operation 
under  §  701(28)(A)  of  SMCRA. 
Therefore,  under  S  517  (a)  and  (b)(3)  of 
SMCRA,  an  inspector  must  have  the 
right  of  entry  to  a  subsidence  site 
without  advance  notice,  court  order,  or 
permission.  If  this  involves  passage 
across  a  third  person's  property,  such 
access  is  authorized  by  the  terms  of  the 
Act.  To  maintain  otherwise  would 
render  part  of  the  language  of  §  517  (a) 
and  (b)(3)  meaningless.  8oth  provisions 
provide  that  authorized  representatives 
of  the  Secretary  and  the  regulatory 
authority,  respectively,  shall  have  a 
"right  of  entry  to,  upon,  or  through  any 
surface  coal  mining  and  reclamation 
operation"  (emphasis  added).  The  word 
"to"  in  this  context  must  be  given  a 
meaning.  And  to  interpret  this 
authorization  to  mean  that  a  third  party 
could  refuse  access  to  a  surface  coal 
mining  operation,  or  that  a  court  order 
or  search  warrant  was  a  pre-condition 
to  access  a  surface  mining  operation 
would  clearly  render  meaningless  the 
word  "to".  Further  weight  is  attached  to 
this  position  by  the  language  of 
§  517(b)(3)  of  SMCRA.  which  provides 
that  the  representative  of  the  regulatory 
authority  shall  have  the  right  of  entry 
"without  advance  notice  and  upon 
presentation  of  appropriate  credentials." 
To  require  advance  notice  of  a  third 
party  landowner  would  violate  this 
Federal  requirement.  Maryland  did  not 
respond  directly  to  this  issue  in  its  letter 
of  June  5. 1985.  However,  based  on 
Maryland's  interpretation  of  the 
proposed  amendment  with  regard  to 
unpermitted  mining  operations,  it  is 
clear  that  Maryland  will  explicitly 
require  the  landowner's  permission  or  a 
court  order  for  access  to  areas  of 
unplanned  subsidence  incidental  to 
underground  coal  mining  operations 
when  such  areas  are  not  accessible  by  a 
public  road.  Therefore,  the  Director 
finds  that  all  available  information 
indicates  that  the  provisions  of  §  7- 
507(c)(1)  are  not  the  same  as  or  similar 
to  30  CFR  840.12  and  are  inconsistent 
with  those  of  S  517(b)(3)  of  SMCRA  in 
that  inspector  entry  must  be  authorized 
without  advance  permission  or  court 
order,  even  when  the  inspector  must 
cross  a  third  party's  property  to  inspect 
unplanned  subsidence. 

The  Director  agrees  that  prior  consent 
of  the  landowner  or  a  court  order 
authorizing  entry  may  be  necessary  for 
entry  onto  private  property  to  conduct 
reclamation  activities,  but  such 
prerequisites  unnecessarily  limit  an 


inspector's  right  to  enter  private 
property  and  conduct  inspection  and 
enforcement  activities  on  prospecting 
and  surface  mining  reclamation 
operations  which  are  inaccessible  from 
a  public  road.  To  require  that  Maryland 
inspectors  obtain  the  permission  of  the 
landowner  or  a  court  order  before 
making  an  inspection  of  a  prospecting  or 
surface  mining  reclamation  operation 
that  is  not  accessible  from  a  public  road 
has  potential  for  impairing  the 
enforcement  of  Maryland's  surface 
mining  law  and  is  contrary  to  the 
provisions  and  intent  of  SMCRA. 
Therefore,  since  §  7-507(c)(l)  of  Title  7 
of  the  Annotated  Code  of  Maryland  is 
less  stringent  than  §  517  (a)  and  (b)(3)  of 
SMCRA  and  less  effective  than  30  CFR 
840.12.  the  Director  is  requiring  the  State 
to  amend  that  portion  of  9  7-507(c)(l) 
which  requires  the  Department  and  its 
agents  to  obtain  the  prior  consent  of  the 
property  owner  or  a  court  order  for 
entry  upon  private  property  to  inspect 
any  open-pit  mining  or  prospecting 
operation  which  is  not  accessible  from  a 
public  road. 

2.  House  Bill  668,  which  was  formally 
submitted  on  January  13, 1984,  also 
contains  a  proposed  amendment  to  S  7- 
506(h)  of  Title  7  of  the  Annotated  Code 
of  Maryland.  The  revision  requires  that 
a  coal  mine  operator  publish  an 
advertisement  of  any  bond  release  on  a 
surface  coal  mining  permit  under 
Maryland's  permanent  regulatory 
program. 

Previously,  the  Maryland  Department 
of  Natural  Resources  was  responsible 
for  publishing  the  advertisement.  The 
purpose  of  the  amendment  is  to  relieve 
the  Department  of  Natural  Resources  of 
the  administrative  burden  and  costs 
associated  with  the  publication. 

Since  §  519  of  SMCRA  and  30  CFR 
800.40  require  the  operator  to  publish 
and  submit  a  copy  of  a  newspaper 
advertisement  with  the  application  for 
bond  release,  the  Director  finds  that  §  7- 
506(h)  of  the  Maryland  Annotated  Code 
is  no  less  stringent  than  S  519  of  SMCRA 
and  no  less  effective  than  30  CFR 
800.40(a). 

3.  House  Bill  668  contains  a  proposed 
amendment  to  S  7-507(c)(2)  of  Title  7  of 
the  Annotated  Code  of  Maryland.  The 
amendment  provides  that  the 
Department  of  Natural  Resources  can 
extend  the  time  allowed  for  correcting  a 
situation  of  non-compliance  with  the 
law,  regulations,  or  permit  conditions 
beyond  the  90-day  period  currently 
allowed,  provided  the  operator  can 
demonstrate  that  compliance  within  90 
days  is  not  attainable  either  because  of 
conditions  totally  beyond  the  control  of 
the  operator,  or  because  abatement  of 
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the  violation  within  90  days  would 
require  action  violative  of  mine  safety 
standards  established  under  Federal  or 
State  law  or  would  clearly  cause  more 
environmental  harm. 

In  the  accompanying  Bill  Report  to 
House  Bill  668,  the  Department  of 
Natural  Resources  explained  that 
because  the  bill  combines  the  five 
circumstances  for  extensions  of  the  90- 
day  abatement  period  under  30  CFR 
843.12  into  three  categories,  the 
Department  of  Natural  Resources  would 
have  to  more  fully  explain  its  categories 
in  the  Department's  implementing 
regulations  in  order  to  assure 
consistency  with  the  Federal 
requirements.  On  January  13, 1984,  the 
Maryland  Department  of  Natural 
Resources  submitted  proposed  revisions 
to  its  regulations  at  COMAR  Q8.13.09.40F 
(4),  (5),  (6)  and  (7)  which  more  fully 
explain  the  circumstances  under  which 
extensions  to  the  90-day  abatement 
period  could  be  authorized. 

Therefore,  the  Director  finds  that  §  7- 
507(c)(2)  of  the  Maryland  Annotated 
Code  in  combination  with  COMAR 
08.13.09.40F  (4),  (5).  (6)  and  (7)  describe  ' 
the  circumstances  under  which  an 
abatement  period  of  more  than  90  days 
may  be  granted  an  operator  in  a  way 
which  is  the  same  as  or  similar  to 
§  521(a)  of  SMCRA  and  no  less  effective 
than  30  CFR  843.12  (f),  (g).  (h),  (i)  and  (j). 

4.  House  Bill  668  also  contains  an 
amendment  to  S  7-^14.6  of  Title  7  of  the 
Maryland  Annotated  Code.  The 
proposed  amendment  repeals  former 
§  7-514.6,  which  required  persons 
prospecting  for  coal  to  obtain  the 
written  approval  of  the  Department  of 
Natural  Resources,  and  replaces  it  with 
a  new  section  which  eliminates  the 
requirements  for  the  Department's 
written  approval  of  prospecting  when 
the  operation  is  not  reasonably  likely  to 
cause  substantial  disturbance  to  the 
natural  land  surface  or  to  cause  serious 
harm  to  water  supply  or  water  quality. 
Any  person  who  intends  to  prospect  for 
coal  is  required  to  submit  to  the 
Department  of  Natural  Resources  a 
notice  of  intent  to  prospect,  at  least  two 
weeks  prior  to  commencement  of  land 
disturbance.  Proposed  §  7-514.6  is 
intended  to  reduce  the  burden  on  both 
persons  proposing  to  prospect  and  the 
regulatory  authority. 

The  Federal  regulations  at  30  CFR 
Part  772  require  the  operator  to  file  a 
notice  of  intent  for  all  proposed 
prospecting  operations,  but  written 
approval  is  only  required  for  activities 
which  substantially  disturb  the  land 
surface.  For  other  prospecting 
operations,  written  approval  is  not 
required  under  Federal  law  or 
regulations. 


Therefore,  the  Director  finds  that  the 
Maryland  prospecting  provisions  at  S  7- 
514.6  of  the  Annotated  Code  of 
Maryland  are  no  less  stringent  than  the 
Federal  requirements  at  {  512  of 
SMCRA  and  no  less  effective  than  30 
CFR  Part  772.  • 

5.  On  January  13, 1984,  Maryland 
submitted  a  revision  to  its  {Hospecting 
regulations  at  COMAR  08.13.09.07.  On 
April  5. 1984.  OSM  notified  the  State 
that  COMAR  08.13.09.07  does  not 
require  any  person  who  extracts  coal  for 
commercial  sale  during  coal  exploration 
operations  to  obtain  a  surface  coal 
mining  permit  as  provided  by  30  CFR 
772.14. 

On  May  4. 1984,  Maryland  advised 
OSM  that  the  definition  of  "prospect"  at 
§  7-501(x)  of  the  Maryland  Code 
prohibits  the  sale  of  any  coal  removed 
during  prospecting. 

Since  S  7-501(x)  of  the  Maryland 
Annotated  Code  prohibits  the  sale, 
exchange  or  transfer  of  coal  removed 
during  prospecting,  the  Director  finds . 
that  S  7-501(x)  of  the  Maryland 
Annotated  Code  and  COMAR 
08.13.09.07  are  no  less  effective  than  30 
CFR  772.14. 

6.  The  State  regulations  submitted  on 
January  13, 1984,  contained  a  proposed 
amendment  to  COMAR  08.13.09.07.  OSM 
notified  the  State  on  April  5, 1984.  that 
the  proposed  amendment  to  its  coal 
prospecting  regulations  does  not  require 
that  coal  exploration  on  lands 
designated  unsuitable  be  approved  by 
the  regulatory  authority  as  provided  by 
30  CFR  772.12.  Further,  Maryland's  coal 
exploration  regulations  do  not  contain 
any  of  the  permitting  requirements  for 
exploration  operations  which  operate  on 
areas  designated  unsuitable  for  mining. 
Therefore,  COMAR  08.13.09.llF  is  less 
effective  than  30  CFR  772.12  and  a 
program  amendment  is  being  required  to 
address  this  deficiency. 

7.  The  January  13. 1984.  submission 
contained  an  amendment  to  COMAR 
08.13.09.07G(5)(a)  which  included  a 
reference  to  Regtilation  .26.  OSM 
notified  the  State  on  April  5, 1984.  that 
COMAR  08.13.09.07G(5)(a)  and 
08.13.07.28  do  not  prohibit  the 
disturbance  of  habitats  of  unusually 
high  value  and  critical  habitats  of 
endangered  or  threatened  species  during 
coal  exploration  activities  as  required 
by  30  CFR  815.15(a). 

Therefore,  the  Director  finds  that 
COMAR  08.13.09.07G(5)(a)  and 
08.13.07.26  are  less  effective  than  30  CFR 
815.15(a)  in  that  they  do  not  prohibit  the 
disturbance  of  habitats  of  unusually 
high  value  and  critical  habitats  of 
endangered  or  threatened  species  during 
coal  exploration  activities  and  a 
program  amendment  is  being  required. 


8.  The  coal  exploration  regulations 
submitted  on  January  13. 1984,  contained 
a  proposed  revision  to  COMAR 
08.13.09.07G(5)(b).  OSM  notified 
Maryland  on  April  5, 1984,  that  the 
proposed  revision  does  not  require 
roads  or  other  transportation  facilities 
used,  constructed  or  improved  for  coal 
exploration  activities  to  comply  with  the 
applicable  provisions  for  roads,  utihty 

installation  and  support  facilities  

(Regulation  .22)  as  provided  by  30  CFR 
815.15(b). 

On  October  1, 1984  [In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
(H).  CivH  Action  No.  79-1144  (DJ3.C. 
1984]J.  Judge  Flannery  remanded  OSM's 
road  classification  system  for  failure  to 
provide  adequate  notice  and  opportimity 
to  comment  on  the  substance  of  the 
adopted  road  rules  at  30  CFR  8ie.l50(a). 
These  road  rules  are  made  applicable  to 
exploration  roads  under  30  CFR 
815.15(b).  Therefore,  until  OSM  has 
repromulgated  its  road  regulations, 
Maryland  is  not  required  to  amend  its 
program  to  be  no  less  effective  than  30 
CFR  815.15(b)  and  816.150.  Once  OSM 
has  adopted  such  rules,  Maryland  will 
have  to  amend  its  coal  exploration  road 
requirements  to  be  no  less  effective  than 
the  Federal  requirements. 

Because  Maryland's  proposed 
prospecting  regulation  at  COMAR 
08.13.09.07G(5)(b)  is  consistent  with 
S  512  and  §  515(b)(17)  of  SMCRA,  the 
Director  finds  that  Maryland's  coal 
exploration  regulations,  except  as  noted 
elsewhere  in  this  notice,  are  no  less 
stringent  than  fi  512  of  SMCRA. 

9.  The  Maryland  coal  exploration 
regulations  submitted  on  January  13, 
1984,  contained  a  proposed  revision  to 
COMAR  08.13.09.07G(5)(k).  On  April  5. 
1984.  OSM  informed  State  officials  that 
the  revised  regulation,  unlike  former 
COMAR  08.13.09.070(10),  does  not 
require  the  use  of  sediment  control 
structures  during  coal  exploration 
activities  as  provided  by  30  CFR 
815.15(i).  OSM  advised  the  State  that 
surface  drainage  fix)m  coal  exploration 
activities  must  be  passed  through  a 
siltation  structure  unless  the  disturbed 
area  is  small  and  the  operator 
demonstrates  that  sediment  control 
measures  are  not  necessary  for  drainage 
from  the  disturbed  area  to  meet  effiuent 
limitations  and  applicable  water  quality 
standards. 

Therefore,  the  Director  finds  COMAR 
08.13.09.07G(5)(k)  is  less  effective  than 
30  CFR  815.15(i)  and  Maryland  must 
amend  its  program  to  be  no  less 
effective  than  the  Federal  provision. 

10.  On  January  13, 1984,  Maryland 
also  submitted  proposed  revisions  to  its 
inspection  and  enforcement 
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requiremento  at  COMAR  08.13.09.40.  On 
April  5. 1984.  OSM  provided  comments 
to  Maryland  on  the  proposed  revisions. 
The  State  requested  that  the 
amendments  to  the  inspection  and 
enforcement  regulations  not  be 
considered  by  the  Director  at  this  time. 
The  changes  required  to  these 
regulations  will  be  addressed 
independently  of  this  action  and 
pursuant  to  30  CFR  732.17.  Maryland 
will  be  formally  notified  of  required 
changes  to  its  inspection  and 
enforcement  regulations.  Therefore, 
action  on  the  proposed  revisions  at 
COMAR  08.13.09.4a  except  as  provided 
herein,  is  deferred  pending  the 
completion  of  OSKTs  regulatory  reform 
review  of  the  Maryland  program.  This 
review  is  expected  to  be  completed  in 
the  near  future. 

11.  On  June  8. 1984.  Maryland 
submitted  additional  statutory  and 
regulatory  revisions  concerning  the 
form,  amount  and  release  procedures  for 
performance  bonds.  The  submission 
contained  an  amendment  to  9  7-511  of 
the  Maryland  Annotated  Code.  The 
proposed  amendment  provides  for  the 
deletion  of  the  State's  requirement  to 
retain  a  minimum  $10,000  performance 
bond  at  all  times.  On  June  8. 1984. 
Maryland  also  submitted  proposed 
revisions  to  COMAR  0e.13.09.15H.  The 
amendment  provides  for  the  deletion  of 
the  $10,000  minimum  bond  retention 
requirement  at  COMAR  06.13.09.15H(2) 
and  COMAR  08.13.09.15H(5)(d). 

Although  S  509  of  SMCRA  requires 
the  performance  bond  for  the  entire  area 
under  one  permit  to  be  no  less  than 
$10000.  S  519(c)  of  SMCRA  further 
provides  for  the  release  of  the  bond  as 
reclamation  activities  are  completed. 
The  $10,000  minimum  applies  only  to  the 
total  bond  amount  initially  posted  and 
need  not  apply  to  the  bond  amount 
retained  following  the  completion  of  a 
phase  or  phases  of  reclamation  and 
partial  bond  release.  However,  at  all 
times  the  remaining  bond  must  be 
sufficient  to  cover  the  cost  of  future 
reclamation.  Maryland's  program 
contains  such  provisions. 

Therefore,  the  Director  finds  that  the 
deletion  of  the  provisions  at  i  7-511  of 
the  Annotated  Code  of  Maryland. 
COMAR  08.13.09.15H(2)  and  COMAR 
08.13.09.15H(5)(d)  regarding  the 
retention  of  $10,000  minimum  bond  is  no 
less  stringent  than  §  519(c)  of  SMCRA 
and  no  less  eff^ective  than  30  CFR  800.14. 

12.  On  June  8, 1984,  Maryland 
submitted  proposed  revisions  to  S  7- 
506(c)(3)  of  the  Annotated  Code  of 
Maryland  and  COMAR  08.13.09.15F(3). 
The  proposed  amendments  provide  for 
performance  bonds  to  be  in  the  form  of 
irrevocable  letters  of  credit  Section  509 


of  SMCRA  and  30  CFR  80ai2(b)  provide 
that  performance  bonds  can  be  in  the 
form  of  letters  of  credit  and  set  forth  the 
conditions  concerning  such  bonds. 

Therefore,  the  Director  finds  that  the 
provisions  of  S  7-506(c)(3)  of  the 
Annotated  Code  of  Maryland  and 
COMAR  08.13.09.15F(3)  are  no  less 
stringent  than  those  of  S  509  of  the 
SMCRA  and  no  less  effective  than  30 
CFR  80a21(b). 

13.  One  June  8. 1984.  Maryland 
proposed  revisions  to  COMAR 
08.13.09.150(3)  and  COMAR 
08.13.09.15H(5)  concerning  the  amount  of 
and  release  procedures  for  performance 
bonds.  Maryland  set  the  minimum 
amount  of  the  general  bond  at  $1,500  per 
acre  for  the  approved  open  acre  limit 
and  revised  its  Phase  I  bond  release 
provisions  to  require  that  none  of  the 
general  bond  can  be  released  until  the 
completion  of  Phase  I  reclamation  and  a 
completion  report  and  bond  release 
application  is  submitted,  unless  the 
permittee  requests  a  reduction  in  the 
open  acre  limit  before  the  release. 

The  Director  finds  that  the 
requirements  of  COMAR  08.13.09.15C(3) 
and  COMAR  08.13.09.15H(5)  regarding 
the  amount  of  and  release  procedures 
for  performance  bonds  are  no  less 
effective  than  30  CFR  80ai4  and  30  CFR 
800.40. 

14.  On  June  8, 1964,  Maryland  also 
proposed  revisions  to  COMAR 
08.13.09.151  and  COMAR  08.13.09.15J. 
The  proposed  amendments  require  the 
operator  to  publish  the  advertisement  on 
bond  release  and  to  submit  proof  of 
advertisement  and  notification  upon 
applying  for  bond  release  in  accordance 
with  revised  9  7-506(h)  of  the  Annotated 
Code  of  Maryland,  llie  proposed 
revisions  are  to  implement  statutory 
revisions  (see  Finding  2). 

Therefore,  the  Director  finds  that 
COMAR  08.13.09.151  and  COMAR 
08.13.og.l5j  are  no  less  effective  than  30 
CFR  800.40(a)  in  regard  to  bond  release 
procedures. 

15.  On  August  7, 1984,  Maryland 
submitted  an  amendment  to  its 
permanent  program  which  repealed 
existing  COMAR  08.13.04.28,  interim 
program  provisions  for  State-owned 
lands,  and  transferred  those  provisions, 
with  minor  amendments,  to  COMAR 
08.13.09  which  regulate  surface  coal 
mining  and  reclamation  operations  on 
land  owned  by  the  State.  The  proposed 
amendment  provides  that  all  open-pit 
mining  operations  on  land  owned  by  the 
State  must  comply  with  the  special 
requirements  contained  in  COMAR 
08.13.09.  Open-Pit  Mining  on  State- 
Owned  Land,  including  provisions 
relating  to  permit  applications,  bonding 
and  insurance  and  all  performance  and 


reclamation  standards  oflhe  State's 
permanent  program. 

The  proposed  revisions  to  COMAR 
08.13.09A  clarify  diat  all  mining  on 
State-owned  land  will  be  conducted  in 
accordance  with  Marj^and's  approved 
permanent  program.  Therefore,  the 
Director  finds  that  COMAR  08.13i)9.  as 
proposed,  is  no  less  effective  than  the 
Federal  requirements. 

16.  On  October  10  1984,  Maryland 
submitted  a  statutory  amendment  to 

9  7-604  of  Title  7  of  the  Annotated  Code 
of  Maryland.  Maryland  amended  9  7- 
504,  Open-Pit  Mining  Operator's  License, 
by  adding  a  new  subsection  which 
provides  for  the  suspension  of  an 
operator's  license  imder  certain 
conditions. 

The  Director  finds  that  9  7-504{c)  of 
the  Annotated  Code  of  Maryland  is  not 
inconsistent  with  SMCRA. 

17.  On  October  10. 1984.  Maryland 
also  submitted  an  amendment  to  9  7- 
505.1(e)  of  Tide  7  of  the  Annotated  Code 
of  Maryland.  The  amendment  provides 
that  the  Department  of  Natural 
Resources  must  condition  all  permits  to 
protect  lands  under  study  as  areas 
unsuitable  for  mining.  Once  an  area  has 
been  designated  unsuitable  for  mining, 
the  Department  of  Natural  Resources 
may  not  issue  a  permit  to  conduct 
mining  on  that  area. 

Furthermore.  COMAR  08.13.09.5A(4) 
provides  that  a  permit  may  not  be 
approved  if  the  proposed  permit  area  is 
within  an  area  designated  unsuitable  for 
mining,  or  within  an  area  under  study 
for  designation  as  unsuitable  for  mining 
as  required  by  30  CFR  773.15(c)(3). 

Section  510(b)(4)  of  SMCRA  provides 
that  no  permit  revision  or  renewal 
thereof  may  be  approved  unless  the 
regulatory  authority  finds  in  writing  that 
the  area  proposed  to  be  mined  is  not 
included  within  an  area  designated 
unsuitable  for  surface  coal  mining 
pursuant  to  9  522  of  SMCRA,  and  is  not 
within  an  area  under  study  for  such 
designation  in  an  administrative 
proceeding  commenced  pursuant  to 
9  522(a)(4)(D)  or  9  522(c)  of  SMCRA. 

Therefore,  the  Director  finds  that  9  7- 
505.1(e)  of  the  Annotated  Code  of 
Maryland  and  COMAR  08.13.09.5A(4) 
are  no  less  stringent  than  9  510(b)(4)  of 
SMCRA  and  are  no  less  effective  than 
30  CFR  773.15(c)(3). 

18.  On  November  9, 1984,  Maryland 
submitted  a  proposed  revision  to  its 
regulations  at  COMAR  08.13.09.40B.  The 
amendment  provides  for  frequency  of 
inspections  of  active  and  inactive 
surface  coal  mining  operations  and 
defines  complete  and  partial 
inspections. 
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On  January  16, 1985,  OSM  discussed 
with  Maryland  the  State's  proposed 
definition  of  a  "completed"  operation  as 
set  forth  at  COMAR  08.13.09.406(2) 
(Administrative  Record  No.  MD  294). 
OSM  indicated  that,  as  proposed  in  the 
November  9th  amendment,  the 
definition  does  not  include  Reclamation 
Phase  II  as  required  by  30  CFR  804.11(f) 
and  642.11(c)(2).  To  ensure  consistency 
with  the  Federal  rules,  Maryland  agreed 
to  amend  its  proposed  definition  of 
"completed"  operation  as  follows:  "A 
completed  operation  is  an  operation 
where  Reclamation  Phase  II  as  defined 
by  Regulation  08.13.0g.l5H(6)(b)  has 
been  completed."  Maryland  indicated 
that  upon  promulgation  its  definition  of 
completed  operation  at  COMAR 
08.13.09.40B  would  be  revised  as  set 
forth  above. 

Therefore,  the  Director  finds  that 
proposed  COMAR  08.13.09.40B,  as 
amended,  which  sets  forth  inspection 
fi«quencies  for  active  and  inactive 
surface  coal  mining  operations  and 
defines  complete  and  partial  inspections 
is  no  less  effective  than  30  CFR  640.11 
and  642.11. 

Disposition  of  Public  Comments 

Public  comments  on  the  revised 
Maryland  program  were  solicited  by 
OSM  on  tlvee  occasions.  Conunents 
were  requested  by  the  publication  of 
Federal  Register  notices  on  February  16, 
1984,  )uly  5, 1964,  and  December  4, 1984 
(49  FR  5971-5973,  49  FR  27582-27583, 
and  49  FR  47419-47420).  No  public 
comments  were  received  on  the 
amendments. 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(10)(i).  comments 
were  soUcited  from  various  Federal 
agencies  on  the  proposed  State  program 
amendments.  Of  those  agencies  invited 
to  conunent,  comments  were  received 
from  the  following  Federal  agencies: 
U.S.  Department  of  Agriculture,  Forest 
Service;  U.S.  Department  of  the  Army. 
Corps  of  Engineers;  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Acbninistration;  U.S.  Environmental 
Protection  Agency;  U.S.  Department  of 
the  Interior,  National  Park  Service,  Fish 
and  Wildlife  Service;  and  Advisory 
Council  on  Historic  Preservation. 

Except  for  the  Advisory  Council  on 
Historic  Preservation,  none  of  the 
Federal  agencies  had  any  negative 
comments  reg&iding  the  proposed 
amendments. 

1.  The  U.S.  Fish  and  Wildlife  Service 
found  that  the  proposed  amendments  do 
not  affect  their  previous  non-jeopardy 
opinion  of  September  17, 1980, 
concerning  Maryland's  permanent 
regulatory  program  (Administrative 
Record  No.  MD  239). 


2.  The  Environmental  Protection 
Agency  (EPA)  commented  that  the 
proposed  changes  to  Maryland's  bond 
requirements  appear  to  say  that  at  least 
part  of  the  bond  can  be  released  prior  to 
the  completion  of  Reclamation  Phase  III 
(Administrative  Record  No.  MD  265). 
EPA'8  interpretation  of  COMAR 
06.13.09.15H  is  correct.  Under 
Maryland's  revised  bonding  provisions, 
the  general  bond  can  be  released  after 
the  completion  of  Reclamation  Phase  I, 
50  percent  of  the  revegetation  bond  can 
be  released  after  the  completion  of 
Reclamation  Phase  n  and-the  remaining 
revegetation  bond  can  be  released  at  the 
completion  of  Reclamation  Phase  III. 

3.  The  Advisory  Council  on  Historic 
Preservation  (Advisory  Council)  stated 
that  the  likelihood  exists  that 
implementation  of  the  State  program 
will  result  in  adverse  effects  upon 
properties  included  in  or  eligible  for  the 
National  Register  of  Historic  Places.  The 
Advisory  Council  went  on  to  say  that 
before  approving  this  undertaking,  OSM 
is  required  to  take  into  account  its 
effects  on  historic  properties  and  to 
afford  the  Council  a  reasonable 
opportunity  to  comment  in  accordance 
with  the  National  Historic  Preservation 
Act  as  amended  (16  U.S.C.  Sea  470f) 
and  the  Council's  regulations  (36  CFR 
Part  800).  In  order  to  comply  with 
Section  106  of  the  National  Historic 
Preservation  Act,  OSM,  in  its  program 
approval  process,  must  obtain  State 
assurance  that  any  authorization  of 
exploration  will  take  into  account 
effects  on  historic  properties  Usted  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places.  Maryland 
has  assured  OSM  that  no  coal 
exploration  activities  will  be  permitted 
on  lands  which  will  adversely  affect  any 
cultural  or  historic  resources  Usted  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  imless  the 
proposed  exploration  has  been 
approved  by  both  the  Maryland  Bureau 
of  Mines  and  the  agency  with 
jurisdiction  over  such  matters 
(Administrative  Record  No.  MD  295). 
Therefore,  the  Director  finds  that  the 
approval  of  the  proposed  amendment 
will  not  result  in  adverse  effects  upon 
properties  included  in  or  eligible  for  the 
National  Register  of  Historic  Places. 

Additional  Information 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that  pursuant 
to  the  9  702(d)  of  SMCRA;  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  12291  and  the 
Regulatory  Flexibility  AcU  On  August 


28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sections  3, 4,  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.a  3507. 

4.  Environmental  Protection  Agency 
(EPA)  Concurrence:  On  September  16, 
1980,  EPA  transmitted  its  initial  written 
concurrence  on  the  Maryland  permanent 
regulatory  program  as  it  relates  to  air 
and  water  quality  standards  under  the 
authority  of  the  Clean  Air  Act  as 
amended,  (42  U.S.C.  1657  et  acq.)  and 
the  Clean  Water  Act  as  amended,  (33 
U.S.C  1251  et  seq.).  Since  the  revised 
program  modifications  submitted  by 
Maryland  on  January  13, 1964,  do  not 
involve  changes  to  State  air  and  water 
quality  standards  that  EPA  has  already 
reviewed  and  approved,  it  was  not 
necessary  to  obtain  EPA  concurrence  on 
these  revisions. 

List  of  Subjects  in  30  CFR  Part  920 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  November  8, 1985. 
lamea  W.  Workman, 
Acting  Director.  Office  of  Surface  Mining. 

PART920-MARYLAND 

30  CFR  Part  920  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  920 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seg.). 

2.  30  CFR  920.10  is  revised  to  read  as 
follows: 

§  920.10    Stat*  program  approval. 

The  Maryland  State  program 
submitted  on  March  3, 1980,  as  amended 
and  clarified  on  June  16, 1980,  and  as 
further  amended  on  April  9, 1980,  June  3. 
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1981.  and  October  23. 1961.  is  approved 
effective  Februaiy  la.  1982.  Copies  of 
the  approved  program,  as  amended  are 
available  for  review  at 

(a)  Maryland  Department  of  Natural 
Resources.  Energy  Administration. 
Bureau  of  Mines,  e9  Hill  Street. 
Frostburg.  Maryland  2153Z  Telephone: 
(301)  689-4138. 

(b)  Office  of  Surface  Mining. 
Charleston  Field  Office.  603  Morris 
Street,  Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-715a 

(c)  Office  of  Surface  Mining. 
Administrative  Record.  Room  5124. 1100 
"L"  Street.  N.W..  Washington.  D.C 
2024a  Telephone:  (202)  343-4855. 

3. 30  CFR  92ai5(d)  is  added  to  read  as 
follows: 

§92aiS    Approval  of  amendments  to  State 
reguMory  program. 
•        *        •        •        • 

(d)  The  following  statutory  and 
regulatory  amendments  submitted  to 
OSM  on  January  13. 1984.  June  8. 1984. 
August  7. 1984.  October  10, 1984.  and 
November  9. 1984.  are  approved 
effective  November  18. 1985.  subject  to 
the  requirements  set  forth  in  5  920.16: 
Maryland's  permitting  requirements  and 
performance  standards  for  coal 
exploration  activities  of  COMAR 
08.13.09.07  as  submitted  on  January  13, 
1984;  statutory  revision  to  i  7-508(h). 
and  §7-514.6  of  Title  7  of  the  Annotated 
Code  of  Maryland  regarding  the 
advertisement  of  bond  release  and 
prospecting,  respectively,  as  submitted 
on  January  13. 1984;  Maryland's 
statutory  and  regulatory  revisions 
concerning  the  form,  amount  and  release 
procedures  for  performance  bonds  at 
proposed  COMAR  08.13.09.15H(2), 
proposed  COMAR  08.13.09.151(1)  (b)  and 
(c).  proposed  COMAR  08.13.09.15l(2)(a], 
proposed  COMAR  08.13.09.151  (4).  (5) 
and  (6)(a).  §  7-511  (a)  and  (b)  of  the 
Annotated  Code  of  Maryland.  COMAR 
08.13.09.15C(3),  COMAR  08.13.09.15F(3). 
COMAR  08.13j09.15H(5),  COMAR 
08.13.09.15B(2){c).  and  §  7-506(c)(3)  of 
the  Maryland  Annotated  Code  as 
submitted  on  June  8, 1984;  regulatory 
revisions  to  COMAR  08.13.09  as 
submitted  on  August  7, 1984,  providing 
for  the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  State- 
owned  land;  statutory  revisions  to  S  7- 
504  (a)  and  (c)  and  {  7-505.1  (e)  of  the 
Annotated  Code  of  Maryland 
concerning  Hcense  suspension  and 
protection  of  areas  designated  for 
mining  as  submitted  on  October  10. 
1984;  statutory  and  regulatory  revision 
concerning  the  circumstances  under 
which  extensions  to  the  90-day 
abatement  period  can  be  authorized  at 

§  7-507(cM2)  of  the  Annotated  Code  of 


Maryland  and  COMAR  0e.l3.08.4(»^  (4). 
(5).  (6),  and  (7)  as  submitted  on  January 
13, 1984;  and  regulatory  revisions  at 
proposed  COMAR  08.13.0e.4OB  as 
submitted  on  November  ft  1984,  and 
clarified  on  Jvmary  16, 1985,  concerning 
the  State's  inspection  frequency 
standards.  This  approval  is  contingent 
upon  the  promulgation  of  the 
aforementioned  proposed  regulations. 
4.  30  CFR  920.16  is  added  to  read  as 
follows: 

§920.16    Requlwd  program  amendments. 
Pursuant  to  30  CFR  732.17,  Maryland 
is  required  to  submit  for  OSM's 
approval  the  following  proposed 
program  amendments  by  the  dates 
specified. 

(a)  By  January  17, 1988,  amend  its 
program  at  COMAR  08.13i)9.07  to 
require  that  coal  exploration  activities 
on  lands  designated  unsuitable  be 
approved  by  the  regulatory  authority  as 
provided  by  30  CFR  772.12. 

(b)  By  January  17, 1986.  amend  its 
program  at  COMAR  0ai3.09.07G(5)(a)  to 
prohibit  the  disturbance  of  habitats  of 
unusually  high  value  and  critical 
habitats  of  endangered  or  threatened 
species  during  coal  exploration 
activities  as  required  by  30  CFR 
815.15(a). 

(c)  By  January  17, 1986.  amend  iU 
program  at  COMAR  Q8.13J».07G(5)(k)  to 
require  the  use  of  sediment  control 
structures  during  coal  exploration 
activities  as  provided  by  30  CFR 
815.15{i). 

(d)  By  July  3a  1986,  amend  is  program 
at  §  7-507(c)(l)  of  Tide  7  of  die 
Annotated  Code  of  Maryland  to  provide 
authority  for  right  of  entry  as  provided 
by  §  517  of  SMCRA  and  30  CFR  84aiZ 
(FR  Doc.  8S-27179  Rled  ll-lS-85:  8:34  am) 
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30  CFR  Part  926 


Approval  of  Pennanant  Pnifnm 
Amandmant  from  tfw  State  of  Montana 

Under  the  Surface  Minins  Control  and 
Redamatfon  Act  of  1t77 

Aoatcv:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Final  rule. 


summary:  OSM  is  announcing  the 
approval  of  a  program  amendment 
submitted  by  the  State  of  Montana  as  an 
amendment  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Montana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 


establishes  a  program  for  blaster 
training,  examination  and  certification. 

After  condncting  a  thorough  review  of 
the  proposed  amendment  submitted  by 
the  State,  the  Director  has  determined 
that  the  amendment  meets  the 
requirements  of  SMCRA  and  die  Federal 
regulations  and  is  approving  it. 

The  Federal  rules  at  30  CFR  Part  926 
codifying  decisions  concerning  the 
Montana  program  are  being  amended  to 
implement  this  action.  This  final  rule  is 
being  made  effective  immediately  in 
order  to  expedite  the  State  program 
amendment  process  and  encourage 
States  to  conform  their  programs  to  die 
Federal  standards  without  undue  delay; 
consistency  of  the  Slate  and  Federal 
standards  is  required  by  SMCRA. 
EFFECTIVE  DATE:  November  la  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Ennis.  Field  Office  Director, 
Casper  Field  Office,  Office  of  Surface 
Mining.  Federal  Building.  100  East  "B" 
Street,  Room  2128,  Casper,  Wyoming 
82601-19a  Telephone:  (307)  328-5830. 
SUPPIfMENTARY  INFORMATION: 

I.  Background 

The  Montana  program  was  approved 
by  the  Secretary  of  die  Interior  on  AprU 
1. 198a  conditioned  on  the  correction  of 
6  minor  deficiencies.  Information 
pertinent  to  the  general  background, 
revisions,  modifications  and 
amendments  to  the  proposed  permament 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Montana  program  can  be  found  in  die 
April  1. 1980  Federal  Register  (45  FR 
215eO-21580),  die  February  11, 1982 
Federal  Register  (47  FR  6286-6268).  die 
January  3. 1984  Federal  R^^ter  (49  FR 
66-67)  and  the  January  3, 1985  Federal 
Register  (50  FR  258-260). 

At  the  time  of  the  Secretary's 
approval  of  the  Montana  program.  OSM 
had  not  yet  promulgated  Federal  rules 
governing  the  training  and  certification 
of  blasters.  Therefore,  the  State  was  not 
required  to  include  such  requirements  in 
its  program.  However,  in  the  notice 
announcing  conditional  approval  of  the 
Montana  program,  the  Secretary 
specified  that  Montana  would  be 
required  to  adopt  such  provisions 
following  promulgation  of  the  Federal 
standards  (45  FR  21560-21580,  April  1 
1980). 

On  March  4. 1983,  OSM  issued  final 
rules  effective  April  4. 1983,  establishing 
the  Federal  standards  for  the  training 
and  certification  of  blasters  at  30  CFR 
Part  850  (48  FR  9486).  The  Federal  rules 
require  each  State  to  design  and 
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implement  its  own  blaster  certification 
program.  Under  the  Federal  rules,  each 
State  must  develop  the  method  of 
training,  examining,  and  certifying 
blasters  which  best  meets  local  needs 
vyithin  the  Federal  regulatory 
framework.  The  Federal  rules  require 
training,  field  experience,  and  a  written 
examination,  and  specify  certain  other 
requirements. 

The  Federal  rules  at  30  CFR  850.12 
require  the  State  regulatory  authority  to 
develop  a  program  and  submit  it  to  OSM 
as  a  proposed  program  amendment 
within  12  months  after  the  publication 
date  of  the  Federal  rules.  The  Federal 
rules  at  30  CFR  816.61(c)  further  provide 
that  no  later  tan  12  months  after  the 
State's  blaster  certirication  program  has 
been  approved  by  OSM,  all  blasting 
operations  in  the  State  shall  be 
conducted  under  the  direction  of  a 
certified  blaster. 

II.  Submission  of  Revisions 

On  January  3, 1984,  the  State  of 
Montana  submitted  to  OSM  an 
amendment  to  its  approved  permanent 
regulatory  program.  The  proposed 
amendment  is  intended  to  implement  the 
provisions  of  30  CFR  Part  850  relating  to 
blaster  training,  examination  and 
certification  and  the  provisions  of  30 
CFR  Part  816.61  through  616.68  relating 
to  use  of  explosives.  These  materials 
were  supplemented  later  by  clarifying 
information  submitted  by  the  State  on 
September  20, 1984.  Additionally,  the 
State  submitted  to  OSM,  on  August  16, 
1985,  its  Blaster  Certification  Training 
Manual.  The  proposed  program 
modification  consists  of  proposed 
regulations  governing:  the  requirements 
for  the  conduct  of  blasting  operations, 
the  standards  for  certification  of 
blasters,  the  proposed  training  outline 
for  blaster  training  and  the  suspension 
or  revocation  of  a  blaster's  certification. 

The  proposed  amendment  also 
consists  of  the  Blaster  Certification 
Training  Manual  which  includes 
instructions  for  its  proper  use,  sample 
review  questions  at  the  end  of  each 
chapter,  all  appropriate  Montana 
regulations  governing  the  use  of 
explosives  and  a  blaster's  certification 
affidavit.  The  purpose  of  the  affidavit  is 
to  certify,  to  the  State,  that  a  candidate 
has  read  the  manual,  completed  the 
review  questions  and  understands  the 
material.  The  affidavit  also  must  be 
notarited. 

On  February  6, 1984,  OSM  pubUshed  a 
notice  in  the  Federal  Register 
announcing  receipt  of  the  Montana 
amendment  and  inviting  public  comment 
on  whether  the  proposed  amendment 
was  no  less  effective  than  the  Federal 
regulations  (49  FR  4385).  The  public 


comment  period  ended  March  7, 1984. 
An  opportunity  to  request  a  public 
hearing  was  provided,  but  none  was 
requested. 

The  State  of  Montana  conducted  a 
hearing  on  February  2. 1964,  to  receive 
'comments  on  the  adequacy  of 
Montana's  proposed  regulations.  As  a 
result  of  substantive  comments  received 
at  the  hearing,  the  state  revised  its 
package  and  reopened  its  comment 
period  until  April  13, 1984. 

The  State  then  submitted  to  OSM  on 
March  6, 1984,  a  request  for  an 
extension  until  May  31. 1984.  to  submit 
final  rules  addressing  the  blaster 
certification  program.  OSM  published 
notice  in  the  March  22, 1984  Federal 
Register  of  the  State's  request  and 
invited  public  comment.  The  comment 
period  closed  April  23, 1984,  with  OSM 
receiving  no  comments  (49  FR  10675). 

On  May  14, 1984,  the  Director.  OSM 
announced  in  the  Federal  Register  his 
decision  to  extend  until  May  31. 1984. 
the  deadline  for  Montana  to  (1) 
promulgate  rules  governing  the  training, 
examination  and  certification  of 
blasters,  and  (2)  to  develop  and  adopt  a 
program  to  examine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  surface  coal 
mining  operations. 

On  May  25. 1984.  the  State  of  Montana 
submitted  to  OSM  a  proposed  blaster 
certification  program  amendment.  OSM 
published  notification  of  receipt  of  the 
State's  submission  and  announced  a 
public  comment  period  on  the  proposed 
amendment  in  the  June  14. 1984  Federal 
Register  (49  FR  24542).  On  August  20, 
1984,  the  State  of  Montana  was  notified 
of  deficiencies  that  were  identified  as  a 
result  of  OSM's  review  of  the  May  25, 
1984  submission.  Montana  responded, 
on  September  20, 1984,  to  OSM's 
concerns  by  providing  additional 
material  to  address  the  issues  raised  by 
OSM. 

OSM  evaluated  the  State's  blaster 
certification  examination  and  blaster 
training  program  and  identified 
deficiencies  in  the  training  program.  As 
a  result,  the  State  of  Montana  requested 
on  June  18. 1985,  an  additional  extension 
of  time,  until  October  31. 1965,  to 
develop  the  training  portion  of  its 
blaster  certification  program. 

On  July  18, 1985.  OSM  published  a 
notice  in  the  Federal  Register  (50  FR 
29235)  inviting  public  comment  on  the 
State's  request  The  public  comment 
period  closed  on  August  19, 1985.  On 
August  16. 1985,  prior  to  the  close  of  the 
public  comment  period,  OSM  received 
from  Montana  a  draft  copy  of  the  State's 
Blaster  Certification  Training  Manual, 
making  the  State's  June  18, 1985  request 


for  an  extension  of  time  until  October 
31. 1985.  moot. 

m.  Diractor'a  Hnding* 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15. 
that  the  program  amendment  submitted 
by  Montana  on  January  13, 1984,  the 
clarifying  material  submitted  on 
September  10, 1984  and  the  Blaster 
Certification  Training  Manual 
submitted  on  August  16. 1985,  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII  as  discxissed  below. 

A.  General 

The  Montana  submission  requires  that 
the  Montana  Department  of  State  Lands 
(DSL)  be  responsible  for  the  training, 
examination  and  certification  of  blasters 
within  the  State. 

B.  26.4310   Blasting  Plan 

Section  26.4.310  of  Montana's  Strip 
and  Undeiground  Mine  Reclamation 
Rules  and  Regulations  (hereinafter 
referred  to  as  Rules]  requires,  as  part  of 
each  application,  the  submission  of  a 
blasting  plan.  The  blasting  plan  must 
explain  how  the  applicant  intends  to 
comply  with  Sections  26.4.621  through 
26.4.626  which  address  the  requirements 
for  use  of  explosives.  The  Director  finds 
this  provision  to  be  no  less  effective 
than  the  Federal  requirement  at  30  CFR 
780.13. 

C.  26.4.621  through  26.4.626    Use  of 
Explosives 

(1)  Section  26.4.621  requires  that  all 
surface  £md  underground  mining 
blasting  operations  shall  be  conducted 
by  an  experienced,  trained  and 
competent  person  who  possesses  a  valid 
blaster's  ccniification.  "This  section  also 
requires  that  all  blasters  shall  comply 
with  applicable  State  and  Federal  laws 
governing  the  use  of  explosives.  The 
Director  finds  this  provision  to  be  no 
less  effective  than  the  Federal 
requirement  of  30  CFR  816.61. 

(2)  Section  26.4.622  sets  forth  the 
procedures  to  be  followed  by  the 
applicant  when  conducting  a  pre-blast 
survey  on  a  home  or  structure  located 
within  one-half  mile  of  the  proposed 
blast  site.  The  Director  finds  this 
provision  to  be  no  less  effective  than  the 
Federal  regulations  at  30  CFR  816.62. 

(3)  Section  26.4.623  sets  forth  the 
requirements  and  schedules  to  be 
followed  concerning  public  notification  . 
of  proposed  blasts  at  surface  and 
underground  mining  operations.  The 
Director  finds  this  provision  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.64. 
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(4)  Section  26.4.624  sets  forth  the 
requirements  to  be  followed  while 
detonating  explosives.  This  section 
addresses  the  performance  standards  to 
be  followed  in  the  following  areas:  blast 
timing,  safety  measures,  amount  of 
explosives  to  be  detonated,  control  of 
airblasts,  control  of  ground  vibrations, 
protection  of  structures  limiting  blasting 
in  certain  situations.  The  Director  finds 
this  provision  to  be  no  less  effective 
than  the  Federal  requirements  of  30  CFR 
816.66. 

(5)  Section  26.4.625  sets  forth  the 
procedures  to  be  followed  when  a 
seismograph  is  used  to  monitor  the 
velocity  of  ground  motion  and  peak 
particle  velocity.  The  Director  finds  this 
provision  to  be  no  less  effective  than  the 
Federal  regulations  at  30  CFR  816.67. 

(6)  Section  26.4.626  sets  forth  the 
requirements  to  be  followed  by  the 
operator  concerning  recordkeeping  of 
blasts.  The  rule  identifies  data  that  must 
be  contained  in  all  blasting  records  and 
the  length  of  time  such  records  must  be 
retained.  The  Director  finds  this 
provision  to  be  no  less  effective  than  the 
Federal  regulations  at  30  CFR  816.68. 

D.  26.4.1260  thmugh  26.4.1263    Blaster 
Certification 

(1)  Section  26.4.1260  sets  forth  some 
very  general  requirements  applicable  to 
the  conduct  of  blasters  in  Montana.  The 
Director  finds  this  provision  no  less 
effective  than  the  Federal  provisions  at 
30  CFR  Part  850. 

(2)  Section  28.4.1261  sets  forth  the 
requirements  to  be  followed  by  persons 
seeking  to  become  certified  blasters. 
The  Director  finds  this  provision  to  be 
less  effective  than  the  Federal 
regulations  at  30  CFR  850.15 

(3)  Section  26.4.1262,  concerning 
blaster  training  courses,  sets  forth  the 
minimum  amount  of  training  that  a 
candidate  for  blaster  certification  must 
successfully  complete.  The  Montana 
provision  identifies  the  required  subject 
areas  as  those  contained  in  the  Federal 
regulations.  The  Director  finds  this 
provision  to  be  no  less  effective  than  the 
Federal  requirements  of  30  CFR  850.13. 

(4)  Section  26.4.1263  sets  forth  the 
requirements  governing  the  suspension 
or  revocation  of  a  blaster's  certification. 
The  Director  finds  this  provision  to  be 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  850.15. 

rV.  Public  Comment 

Of  the  Federal  agencies  invited  to 
comment  on  the  proposed  amendment, 
one  acknowledgement  was  received 
from  the  Bureau  of  Indian  affairs.  No 
comments  were  opposed. 

The  disclosure  of  Federal  agency 
comments  is  made  pursuant  to  Section 


503(b)(1)  of  SMCRA  and  30  CFR  732,17 
(h)(10)(i). 

V.  Director's  Decision 

The  Director,  based  on  the  above 
findings,  is  approving  the  January  3. 1984 
amendment  to  the  Montana  program  as 
modified  on  May  25, 1984.  September  20. 
1984  and  August  16. 1985.  The  Director  is 
amending  Part  928  of  30  CFR  Chapter 
VII  to  reflect  approval  of  the  State 
program  modifications. 

VI.  Procedival  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that,  pursuant 
to  Section  702(d)  of  SMCA,  30  U.S.C, 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28. 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sections  3.  4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  928 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  November  8, 1985. 
lames  W.  Workman. 

Acting  Director.  Office  of  Surface  Mining. 

PART  926— MONTANA 

30  CFR  Part  926  is  amended  as 
follows: 

(1)  The  authority  citation  for  Part  926 
continues  to  read  as  follow: 

Authority:  Pub.  L  95-«7.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
V.S.C.  12m  et  seq). 

(2)  30  CFR  926.15  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 


§926.15    Approval  of  wnendments  to  State 
regulatory  program 

(e)  The  following  amendment 
submitted  to  OSM  on  January  3. 1984 
and  modified  on  May  25. 1984. 
September  20. 1984  and  August  16. 1985 
is  approved  effective  (November  18, 
1985]:  Montana  rule  26.4.310  requiring 
the  submission  of  a  blasting  plan  as  part 
of  a  person's  mine  p>ermit  application; 
Sections  26.4.621  through  26.4.626  of  the 
Montana  rules  which  identify  the 
requirements  governing  the  use  of 
explosives;  and  Sections  26.4.1260 
through  26.4.1263  of  the  Montana  rules 
which  address  the  Montana  blaster 
training,  examination  and  certification 
program. 
[PR  Doc.  85-27183  Filed  11-15-65:  8:45  am] 

BILUMQ  CODC  43KMI6-M 


30  CFR  Part  946 

Approval  of  Amandment  to  the 
Virginia  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTtON:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  a  proposed  amendment 
submitted  by  the  Commonwealth  of 
Virginia  as  a  modification  to  its 
permanent  regulatory  program 
(hereinafter  refered  to  as  the  Virginia 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
two  new  State  regulatory  definitions 
necessary  to  allow  Virginia  to  require 
that  all  coal  processing  activities 
associated  with  surface  coal  mining  and 
reclamation  operations  be  permitted 
without  regard  to  geographic  proximity 
or  whether  the  processing  activity 
involves  the  separation  of  coal  from  its 
impurities.  This  action  will  not  require 
that  mere  loading  facilities  that  are  not 
engaged  in  the  physical  processing  of 
coal  which  are  not  located  at  or  near  the 
mine  site  be  regulated. 

After  considering  all  comments  from 
the  public  and  other  governmental 
agencies  and  the  comments  provided  at 
the  public  meeting  held  on  October  17, 
1985.  and  after  conducting  a  thorough 
review  of  the  proposed  amendment,  the 
Director  has  determined  that  the 
proposed  modifications  meet  the 
requirements  of  SMCRA  and  the  Federal 
regulations.  He  is  therefore,  approving 
the  amendment  as  submitted  on 
September  4. 1985.  The  Federal 
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regulations  at  30  CFR  Part  946  codifying 
decisions  concerning  the  Virginia 
program  are  being  amended  to 
implement  this  action. 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  conform  their 
programs  to  Federal  standards  in 
accordance  with  SMCRA  without  undue 
delay. 
EFFECTIVE  DATE:  November  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Thomas,  Director,  Big  Stone 
Gap  Field  OfTice,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
P.O.  Box  628.  Big  Stone  Gap,  Virginia 
Z4219,  Telephone:  (703)  523-4303. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Virginia 
program  on  December  15, 1961. 
Information  pertinent  to  the  general 
background,  revisions,  modiHcations 
and  amendments  to  the  permanent 
p'"ogram  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Virginia  program  can  be  found  in  the 
December  15,  1981  Federal  Register  (46 
FR  61068-61115).  Subsequent  actions  on 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
946.11  through  946.15. 

II.  Submission  of  Amendment 

On  July  10, 1985,  OSM  published  an 
interim  final  rule  to  clarify  the  effects  of 
a  judicial  decision  concerning  the 
applicability  of  SMCRA  to  facilities  that 
leach  or  chemically  or  physically 
process  coal,  or  that  result  from  or  are 
incident  to  a  surface  or  underground 
coal  mining  operation  but  are  not 
located  proximate  to  that  operation  (50 
FR  28186-28188).  In  the  {uly  6. 1984 
(Round  I)  ruling  in  In  re:  Permanent 
Surface  Mining  Regulation  Litigation  II. 
Civil  AcUon  No.  79-1144.  the  U.S. 
District  Court  for  the  District  of 
Columbia  held  that  facilities  which  in 
any  way  leach,  chemically  process,  or 
physically  process  coal  should  be 
regulated  as  coal  preparation  plants 
even  if  they  do  not  separate  coal  from 
its  impurities.  The  court  also  held  that 
SMCRA's  applicability  to  support 
facilities  must  be  based  on  a  functional 
test  rather  than  a  geographic  proximity 
test. 

OSM's  interim  final  rule  provided  that 
all  such  facilities  must  comply  with 
regulatory  performance  standards  as  of 
September  9. 1985.  The  rule  also 
required  each  State  to  determine  if  any 


State  statutory  or  regulatory  provisions 
prohibit  the  permitting  or  regulation  of 
these  facilities  imder  the  approved  State 
program,  and  to  so  notify  OSM  no  later 
than  November  7. 1985.  By  letter  of 
August  19. 1965.  Virginia  notified  OSM 
that  it  could  not  legally  permit  or 
regulate  these  facilities. 

By  letter  dated  September  4. 1985. 
Virginia  submitted  a  proposed 
amendment  adding  definitions  for  '"coal 
preparation'  or  'coal  processing'"  and 
"coal  preparation  plant"  to  the  Virginia 
Coal  Surface  Mining  Regulations  at 
V700.5  (Administrative  Record  No.  VA 
560).  The  proposed  definitions  are 
identical  to  the  Federal  definitions  of 
"coal  preparation"  and  "coal 
preparation  plant"  at  30  CFR  701.5.  as 
amended  on  }uly  10. 1985.  According  to 
the  letter,  approval  of  these 
amendments  would  provide  Virginia 
with  the  authority  it  needs  to  require 
permits  for  currently  unpermitted  and 
unregulated  coal  preparation  and 
support  facilities  that  fall  under  the 
jurisdiction  of  SMCRA.  This  action  will 
not  require  that  mere  loading  facilities 
that  are  not  engaged  in  the  physical 
processing  of  coal  which  are  not  located 
at  or  near  the  mine  site  be  regulated. 

The  September  20, 1985  Fefieral 
Register  announced  receipt  of  the 
proposed  definitions,  requested  public 
comment  on  their  adequacy,  and 
provided  the  opportunity  for  a  public 
hearing  (50  FR  38137-38139).  Since  only 
one  request  for  a  hearing  was  received. 
OSM  instead  held  a  public  meeting  on 
October  17. 1985.  the  minutes  of  which 
are  available  in  the  Virginia 
Administrative  Record.  The  public 
comment  period  closed  on  October  21. 
1985;  no  other  comments  were  received. 

III.  Director's  Finding 

In  accordance  with  SMCRA  and  30 
CFR  732.17,  the  Director  finds  that  the 
proposed  amendment,  as  submitted  by 
Virginia  on  September  4, 1985,  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VIII.  Since  the  two  new 
definitions  ('"coal  preparation'  or  'coal 
processing'")  that  Virginia  proposes  to 
add  to  its  regulations  at  V700.5  are 
identical  to  the  revised  Federal 
definitions  of  "coal  preparation"  and 
"coal  preparation  plant"  at  30  CFR  701.5, 
the  Director  finds  that  the  State 
definitions  are  no  less  effective  than  the 
Federal  regulations. 

rv.  Public  Comments 

The  Director  solicited  public  comment 
on  the  proposed  amendment  in  the 
September  20, 1985  Federal  Register  (50 
FR  38137-38139).  Although  no  written 
comments  were  received  prior  to  the 
close  of  the  comment  period  on  October 


21, 1985,  two  individuals  commented  at 
the  public  meeting  held  on  October  17. 
1985.  that  they  opposed  the  rule  because 
the  added  burden  it  would  place  on  their 
tipple  could  put  them  out  of  business. 
While  the  Director  understands  this 
concern,  the  Virginia  rules  would  not 
impose  a  burden  any  more  stringent 
than  that  required  by  the  Federal  law 
and  regulations. 

Pursuant  to  secHon  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(10)(i).  comments 
were  also  solicited  fi-om  various  Federal 
agencies,  although  none  were  received. 

V.  Director's  Decision 

The  Director,  based  on  the  above 
finding,  is  approving  the  proposed 
amendment  to  the  Virginia  program,  as 
submitted  on  September  4, 1985.  The 
Federal  rules  at  30  CFR  Part  946  are 
being  amended  to  implement  this 
decision. 

VI.  Procedural  Reqiuirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  for  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sections  3. 4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  &t)m  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  S48: 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 

mining. 
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Date:  November  a  1985. 
Janws  W.  Workman, 

Acting  Director.  Office  of  Surface  Mining. 

PART  946— VIRGINIA 

30  CFR  Part  946  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  946 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.Cl201e(5e9.). 

Z.  30  CFR  946.15  is  amended  by  adding 
a  new  paragraph  (q)  to  read  as  follows: 

§MC.15    Approval  of  rsgutatory  prognm 


(q)  The  following  amendment  as 
submitted  to  OSM  on  September  4, 1985. 
is  approved,  effective  November  18. 
1985:  The  definitions  of  "  'coal 
preparation'  or  'coal  processing' "  and 
"coal  preparation  plant"  at  V700.5  of  the 
Virginia  Coal  Surface  Mining 
Reclamation  Regulations. 

IFR  Doc  85-27177  Filed  11-15-85:  &45  am) 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttM  Secretary 

31  CFR  Part  103 

Amendments  to  Implementing 
RaguMions;  Currency  and  Foreign 
Transactions  Reporting  Act; 
Correction 

AOeMCn  Office  of  the  Secretary,  DOT. 
ACnoM:  Final  rule:  correction. 


SwaiAirr:  This  document  corrects  the 
inadvertent  omission  of  the  term 
"investment  security"  from  the  list  of 
terms  that  received  paragraph  markings 
pursuant  to  the  recent  technical 
amendments  to  the  implementing 
regulations  for  the  Currency  and  Foreign 
Transactions  Reporting  Act  which  were 
published  October  22, 1985  (50  FR 
42891). 

FOn  FURTHER  INFORItATION  CONTACT: 

Robert  J.  Stankey,  Jr..  Financial  Crimes 
and  Frauds  Advisor.  Office  of  the 
Assistant  Secretary  (Enforcement  and 
Operations),  Department  of  the 
Treasury,  Room  1458. 1500  Pennsylvania 
Avenue  NW..  Washington.  D.C.  20220. 
(202)  566-6022. 

PART  103-{AMENDED1 

Accordingly,  the  Office  of  the 
Secretary  is  correcting  31  CFR  103.11  as 
follows: 


$103.11    [CorrcctMl] 

Section  103.11  is  amended  by 
designating  the  terms  Bank.  Broker  or 
dealer  in  securities.  Currency.  Domestic. 
Financial  institution.  Foreign  bank. 
Foreign  financial  agency.  Investment 
security.  Monetary  instruments,  Person. 
Secretary.  Transaction  in  currency,  and 
United  States,  as  paragraphs  (a)  through 
(m).  respectively. 

Dated:  November  12. 1985. 

David  D.  Queeo, 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 

(FR  Doc  85-27348  FUed  11-15-85;  8:45  am] 

HLUNO  COOC  4S10-aS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart117 
[CQD2  84-03] 

DrawtHidge  Requirements;  Missouri 
River,  Kansas  and  Missouri 

AQENCV:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


summary:  At  the  request  of  Burlington 
Northern  Railroad,  the  Coast  Guard  is 
adding  regulations  governing  the  A-S-B 
Highway  and  Railroad  Bridge,  Mile  365.6 
Missouri  River,  between  Kansas  City. 
Kansas  and  Kansas  City.  Missouri.  This 
change  is  being  made  because  of  a  lack 
of  direct  communication  between 
vessels  and  the  bridge/train  controller 
who  authorizes  bridge  openings  and 
train  crossings,  and  a  decrease  in  the 
number  of  daily  bridge  openings.  This 
action  will  provide  for  faster  opening  of 
the  bridge  for  navigation,  more  efficient 
handling  of  train  traffic  over  the  bridge, 
and  relieve  the  owner  of  maintaining  a 
drawtender  at  the  bridge. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  December  18. 1985. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator.  Second  Coast  Guard 
District  314-425-4607. 
SUPPLEMENTARY  INFORMATION:  On  May 

17. 1984.  the  Coast  Guard  published 
proposed  rules  (49  FR  20866)  concerning 
this  amendment.  The  Commander. 
Second  Coast  Guard  District,  also 
published  the  proposal  as  a  Public 
Notice  dated  May  30, 1984.  In  each 
notice  interested  persons  were  given 
until  July  2. 1984  to-submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Roger  K.  Wiebusch,  project  officer,  and 
Lieutenant  R.  E.  Kihx)y.  project  attorney. 


Discussion  of  Comments 

There  were  no  responses  to  the 
Federal  Register  publication.  Two 
responses  were  received  for  the  Public 
Notice.  One  respondent  a  state  agency, 
offered  no  objection  to  the  proposal.  "Die 
second  respondent  a  private  party, 
objected  to  the  proposal,  commenting 
that  the  bridge  would  be  unmanned  in  a 
heavily  populated  area,  and  the  lift  span 
would  be  easily  accessible  to 
unauthorized  pedestrians.  The 
individual  also  objected  to  an  increase 
in  the  workload  of  tower  personnel,  and 
elimination  of  the  bridgetender  position 
at  the  A-S-4  Bridge.  Drawbridge 
Regulations  do  not  require  that  the 
bridgetender  be  physically  located  at 
the  bridge,  only  that  the  owner/ operator 
provide  personnel  and  equipment 
necessary  to  effect  a  prompt  opening  of 
the  drawspan  on  receipt  of  proper 
signal.  The  latter  objection  is  not  within 
the  scope  of  this  regulation. 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  stated  that  the  bridge  operating 
controls,  the  radiotelephone,  closed 
circuit  TV  monitors  for  viewing  the 
bridge,  and  controls  for  the  directional 
microphone  and  horn  located  on  the 
bridge  would  be  handled  by  a  bridge/ 
train  controller  located  in  a  tower 
facility  on  the  Missouri  bank  about  one 
mile  from  the  bridge.  Following 
publication  of  the  Proposed  Rule  and 
Public  Notice.  Burlington  Northern 
Railroad  notified  the  Coast  Guard  that 
as  a  result  of  local  labor  work  rules,  it 
would  be  necessary  to  install  the  A-S-B 
Bridge's  operating  controls  on  the 
Hannibal  Bridge,  which  is  located  0.5 
mille  upstream  of  the 
A-S-B  Bridge,  but  control  of  the  A-S-B 
Bridge's  operation  and  communications 
with  river  traffic  would  be  with  the 
bridge/train  controller  stationed  in  the 
tower  facility,  as  indicated  in  the  NPRM. 
Since  placing  the  A-S-B  bridge  controls 
at  the  Hannibal  Bridge  instead  of  the 
tower  facility  differed  from  the  proposed 
method  that  was  published,  known 
Missouri  River  users  were  informed  of 
the  change  and  provided  an  opportunity 
to  comment  There  were  no  objections  to 
instaUing  the  A-S-B  bridge  controls  at 
the  Hannibal  Bridge.  One  firm  noted 
that  the  change  seemed  to  give  river 
interests  an  improved  operating 
situation  at  the  bridge,  since  the 
Hannibal  bridge  operator  would  remain 
on  duty  with  improved  mechanical 
controls,  while  the  bridge/train 
controller  managed  traffic  from  the 
tower  facility.  The  reason  for  the  delay 
between  the  publication  of  the  NPRM 
and  publication  of  this  final  rule  was  the 
time  necessary  for  Burlington  Northern 
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to  design,  acquire,  and  install  the 
equipment  necessary  to  implement  this 
regulation.  Publication  of  the  final  rule 
was,  therefore,  delayed  so  that  it  would 
coincide  with  the  initiation  of  the  new 
system.  Burlington  Northern  has 
completed  installation  of  the  various 
communications  and  operating 
components,  and  has  reported  the 
system  for  remotely  operating  the  A-S-B 
bridge  can  be  implemented  November  1, 
1985.  Minor  editorial  changes  have  been 
made  to  the  Final  Rule  to  reflect  the 
change  in  the  location  of  the  bridge 
operating  controls.  The  regulation  has 
also  been  assigned  a  second  subpart 
number  for  inclusion  with  those 
regulations  listed  for  the  State  of 
Kansas,  as  well  as  Missouri. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  executive  order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The 
regulations  impose  no  restrictions  on 
navigation;  the  drawspan  is  still 
required  to  open  on  receipt  of  proper 
signal.  These  regulations  merely 
describe  the  accessory  equipment  that 
has  been  installed,  and  the  procedures 
for  operating  the  bridge  from  a  remote 
location.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
econcHnic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1 17— ORAWBRtDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  33  CFR 
117  continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  and  49  CFR 
1.46{cM5)  and  33  CFR  1.05-1(8). 

2.  Section  117.411  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  as  follows: 

§117.411    Missouri  River. 

(a)*** 

(b)  The  lift  span  of  the  A-S-B  highway 
and  railroad  bridge.  Mile  365.6,  between 


Kansas  City,  Kansas,  and  Kansas  City, 
Missouri,  is  operated  from  a  remote 
location.  Radiotelephone  contact  may  be 
established  with  the  remotely  located 
bridge/train  controller  to  request  bridge 
openings.  The  bridge  is  also  equipped 
with  a  directional  microphone  and  horn 
to  receive  and  deliver  signals  to  vessels 
not  equipped  with  a  radiotelephone. 
Closed  circuit  TV  cameras  located  at  the 
bridge  enable  the  remotely  located 
bridge/train  controller  to  view  both 
river  traffic  and  the  bridge  itself. 

(1)  When  an  approaching  vessel 
requires  a  bridge  opening,  contact  shall 
be  established  with  the  bridge/train 
controller  by  radiotelephone  or 
appropriate  signals  prescribed  in 

§  117.15. 

(2)  The  bridge/train  controller  will 
confirm  by  radiotelephone  or  sound 
signal  that  the  bridge  will  open 
promptly. 

(3)  When  rail  traffic  is  on  bridge,  the 
bridge/train  controller  will  inform  the 
vessel  that  bridge  cannot  be  opened  and 
will  also  give  an  approximate  time  of 
bridge  opening  via  radiotelephone.  The 
bridge/train  controller  will  indicate  via 
sound  signals  that  lift  span  cannot  be 
opened  if  the  vessel  doesn't  have  a 
radiotelephone,  or  if  radiotelephone  is 
not  used. 

(4)  When  the  bridge  is  clear  of  rail 
traffic,  the  bridge/train  controller  will 
advise  the  waiting  vessel  by 
radiotelephone  or  sound  signal  of  the 
intended  opening.  The  lift  span  will  be 
raised  to  its  full  height,  and  the 
midchannel  bridge  lights  will  change 
from  red  to  green. 

(5)  The  bridge/train  controller  will 
monitor  the  vessel's  passage  via  closed 
circuit  TV  and  radiotelephone  until  it 
has  cleared  the  bridge. 

(6]  When  the  vessel  has  cleared  the 
draw,  midchannel  bridge  navigation 
lights  will  change  from  green  to  red  and 
the  lift  span  will  be  lowered  to  the 
closed-to-navigation  position. 

3.  Section  117.687  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§117.687    Missouri  River. 

(a)  *  *  * 

(b)  The  lift  span  of  the  A-S-B  highway 
and  railway  bridge.  Mile  365.6,  between 
Kansas  City,  Kansas,  and  Kansas  City, 
Missoiui,  is  operated  from  a  remote 
location.  Radiotelephone  contact  may  be 
established  with  the  remotely  located 
bridge/train  controller  to  request  bridge 
openings.  The  bridge  is  also  equipped 
with  a  directional  microphone  and  horn 
to  receive  and  deliver  signals  to  vessels 
not  equipped  with  a  radiotelephone. 
Closed  circuit  TV  cameras  located  at  the 


bridge  enable  the  remotely  located 
bridge/train  controller  to  view  both 
river  traffic  and  the  bridge  itself. 

(1)  When  an  approaching  vessel 
requires  a  bridge  opening,  contact  shall 
be  estabhshed  with  the  bridge/train 
controller  by  radiotelephone  or 
appropriate  signals  prescribed  in 

9  117.15. 

(2)  The  bridge/train  controller  wiU 
confirm  by  radiotelephone  or  sound 
signal  that  the  bridge  will  open 
promptly.  ■ 

(3)  When  rail  traffic  is  on  bridge,  the 
bridge/train  controller  will  inform  the 
vessel  that  bridge  cannot  be  opened  and 
will  also  give  an  approximate  time  of 
bridge  opening  via  radiotelephone.  The 
bridge/train  controller  will  indicate  via 
sound  signals  that  lift  span  cannot  be 
opened  if  the  vessel  doesn't  have  a 
radiotelephone,  or  if  radiotelephone  is 
not  used. 

(4)  When  the  bridge  is  clear  of  rail 
traffic  the  bridge/train  controller  will 
advise  the  waiting  vessel  by 
radiotelephone  or  sound  signal  of  the 
intended  opening.  The  lift  span  will  be 
raised  to  its  full  height,  and  the 
midchannel  bridge  lights  will  change 
from  red  to  green. 

(5)  The  bridge/train  controller  will 
monitor  the  vessel's  passage  via  closed 
circuit  TV  and  radiotelephone  until  it 
has  cleared  the  bridge. 

(6)  When  the  vessel  has  cleared  the 
draw,  midchaimel  bridge  navigation 
lights  will  change  from  green  to  red  and 
the  lift  span  will  be  lowered  to  the 
closed-to-navigation  position. 

Dated:  October  30, 1985. 

B.F.  HoIUiigaworth, 

Rear  Admiral.  US.  Coast  Guard, 
Commander.  Second  Coast  Guard  District 

(FR  Doc.  85-27426  Filed  11-15-85;  8:46  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doetnt  No.  S4-231;  FCC  SS-S7S] 

IncresM  ttte  AvailaMltty  of  FM 
Broadcast  AsslgnnMnts 

agency:  Federal  Communications 

Commission. 

ACnoii;  Final  rule. 

SUMMARY:  This  action  addresses  57 
petitions  for  reconsideration  filed  in 
response  to  the  669  allotments  made  in 
the  First  Report  and  Order  in  Docket  84- 
231.  The  Commission  has  made  channel 
additions,  substitutions  or  deletions  at 
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30  communities  in  response  to  the 
petitions  and  to  matters  raised  on  the 
Commission's  own  motion. 

EFFECTIVE  DATE:  December  16. 1985. 

AOORESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  N.  Lipp.  Mass  Media  Bureau.  (202) 
634-653a 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  309. 48  Stat.  1066.  as 
amended.  1082,  as  amended;  47  US.C  154. 
303.  Interpret  or  apply  sea.  301,  303, 307. 48 
Stat  1081. 1082.  as  amended.  1063,  as 
amended,  47  U.S.C.  301,  3C3.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  dted  to  text. 

Memonuidum  Opinion  and  Older 

In  the  matter  of  implementation  of  BC 
Docket  80-90  to  increase  the  availabihty  of 
FM  broadcast  assignments,  MM  Dodcet  84- 
231. 

Adopted:  October  28, 1985. 
Released:  November  8, 1985. 
By  the  Commission. 

IntroductioQ 

1.  The  Commission  has  before  it  the 
First  Report  and  Order.  50  FR  3514, 
published  January  25. 1985,  in  which  the 
Commission  allotted  689  new  FM 
channels  to  various  communities  across 
the  United  States.'  We  have  received  57 
separate  petitions  for  reconsideration 
concerning  individual  allotments.'  These 


'  In  liie  Second  Report  and  Order.  50  FR  15558. 
publuhed  April  19, 1985.  tlie  Commisuoo:  (1) 
Accorded  a  preference  for  daytime-only  AM 
licensees  who  apply  for  FM  channels  in  the  same 
community,  provided  certain  preconditions  are  met 
(2)  announced  a  random  selection  system  for 
making  the  669  allotments  available  for  application: 
and  (3)  lifted  the  restrictions  on  filing  petitions  for 
new  allotment*.  Petitions  for  reconsideration  are 
now  pending  on  that  action.  h>  the  Third  Report  and 
Order.  SO  FR  31721.  published  August  6, 1965.  the 
Commission  allotted  Channel  300A  to  East  Ridge. 
Tennessee.  Four  sets  of  proposals  to  allot  additional 
FM  channels  in  the  Further  Notice  of  Proposed  Rule 
Making.  50  FR  2835  (pnbhshed  January  22. 1885)  are 
still  pending.  A  petition  for  reconsideration  of  the 
East  Ridge  allotment  is  also  pending.  Finally,  the 
Commission  has  begun  implementation  of  its 
random  selection  of  FM  channels  by  issuing  a 
Public  Notice  (May  8, 1985)  setting  forth  the  order  in 
which  applications  will  be  accepted  on  each  of  the 
80  FM  channels. 

'  Public  Notices  of  these  petitions  were  given  on 
March  2a  1985.  Report  No.  ISO*  April  iZ  1985. 
Report  No.  1S0S:  and  May  28.  WBS.  Report  No.  1517 


petitions  are  treated  in  detail  in 
Appendix  A  alphabetically  by  state. 
This  Memorandum  Opinion  and  Order 
addresses  the  general  issues  that  have 
been  raised. 

Substitution  of  rhiiniw.!« 

2.  Many  parties  have  requested,  either 
in  the  petitions  for  reconsideration  or  in 
new  petitions  for  rule  making,  that  we 
substitute  channels  or  change  site 
restrictions  on  the  680  allotments.  Such 
changes  would  permit  new  or  higher 
class  allocations  elsewhere  or  changes 
in  transmitter  sites  for  existing  stations. 
In  past  allotment  cases,  substitutions  for 
vacant  channels  have  been  routinely 
approved.  However,  the  Commission 
has  not  considered  the  implementation 
of  its  new  technical  rules  in  this 
proceeding  to  be  routine.  ^>ecial 
acceptance  and  comparative  criteria 
have  been  used,  the  amount  of  publicity 
and  interest  in  the  proposals  has  been 
extraordinary  and  the  application 
process  which  uses  a  system  of  random 
selection  by  diannel  number  is  unique. 
This  latter  factor  is  particularly 
significant  since  the  process  of 
accepting  applications  on  the  689 
channel  aDotments  assumes  that 
channel  numbers  (and  their  place  in 
line)  will  not  change. 

3.  We  would  anticipate  more  than  the 
usual  confusion  and  disruption  should 
the  channels  be  subject  to  change  not 
just  at  this  stage  but  conceivably  several 
times  before  the  chaimel  is  ultimately 
made  available  for  apphcation.  For 
example,  in  the  case  involving  Homer. 
Ruston  and  Vivian.  Louisiana  and  San 
Augustine.  Texas  (on  page  14  of 
Appendix  A),  an  existing  Shreveport. 
Louisiana  statton  requests  that  four 
channels  at  the  above  listed 
communities  be  changed  in  order  to 
permit  an  upgrade  in  one  station's 
facilities.  It  we  permitted  such  "daisy 
chain"  situations,  we  could  expect  a 
proliferation  of  these  types  of  requests 
resulting  in  delays  in  service  to  the 
public  and  uncertainty  by  potential 
appUcants. 

4.  Moreover,  prospective  appUcants 
may  be  relying  on  the  availability  of  a 
particular  site  location  offered  by  a 
specified  channel.  The  site  availability 
area  can  change  drastically  when  a 
different  channel  is  substituted  or  when 
the  site  restriction  on  the  channel  is 
changed.  We  believe  the  public  is  better 
served  by  a  policy  that  allows  the 
channels  to  be  used  in  an  effident  and 
expeditious  manner  rather  than  delay 
service  and  create  uncertainty  by 
subjecting  each  allotment  to  countless 
changes.  Therefore  we  shall  not  make 
such  changes  in  the  609  channel 
allotments  herein  without  a  compelling 


showing  of  need  or  a  showing  of 
Commission  error.*  In  this  regard 
requests  by  an  existing  station  for  a  site 
change  or  for  a  substitution  of  a  higher 
class  of  channel  to  improve  coverage  do 
not  meet  the  compelling  showing  of 
need  standard. 

5.  The  following  types  of  cases 
evidence  a  compelling  showing  of  need 
or  Commission  error.  Thus,  channel 
substitutions  or  other  appropriate 
changes  are  warranted  where  (see 
Appendix  A  for  a  detailed  analysis): 

(a)  Incorrect  coordinates  were  used  or 
computer  error — 

(1)  Yuma.  Arizona  ' 

(2)  Earlimart  California 

(3)  East  Hemet  California 

(4)  Century,  Florida 

(5)  Royal  Center.  Indiana 

(6)  Alexandria.  Louisiana 

(7)  East  Prairie,  Missouri 

(b)  Site  availability  was  restricted  to 
offshore  locations — 

(1)  Edgewater.  Florida 

(2)  Margate  City.  New  Jersey 

(3)  North  Cape  May.  New  Jersey 

(4)  Wildwood  Crest.  New  Jersey 

(5)  Wrightsville  Beach.  North  Carolina 

(6)  Georgetown.  South  Carolina 

(7)  Rio  Grande.  Puerto  Rico 

(c)  A  higher  class  of  channel  was 
found  to  be  available — 

(1)  Casey.  Illinois 

(2)  Shreveport,  Louisiana 

(d)  City  grade  coverage  would  not  be 
provided  from  a  restricted  site — 

(1)  Everett,  Pennsylvania 

(2)  Nicholasville,  Kentucky 

(e)  An  expression  of  interest  was 
overlooked— 

(1)  Mt.  Vernon.  Kentucky 

(f)  Reevaluation  of  the  weighting 
criteria  was  warranted — 

(1)  Ft.  Oglethorpe  and  Trion.  Georgia 

(2)  Banner  Elk  and  Patterson,  North 
Carolina 

[3]  Semora.  North  Carolina  and  South 
Boston.  Virginia 

(4)  Crab  Orchard  and  Graysville. 
Tennessee 

(g)  Further  engineering  analysis 
revealed  an  available  channel — 

(1)  Cameron,  Missouri 

(h)  A  showing  of  compelling  need  was 
made — 

(1)  Pensacola,  Florida 


'  This  policy  of  retaining  new  channels  ai 
originally  allotted  shall  not  extend  to  cases  which 
do  not  involve  the  allotments  made  in  this  omnibus 
proceeding. 
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City  Grade  Coverage 

6.  The  Commission  considers  Docket 
80-90  to  be  a  significant  step  in  making 
more  channels  available  throughout  the 
country.  However  in  the  larger  cities 
where  demand  is  the  greatest,  channel 
availability  continues  to  be  scarce.  A 
large  percentage  of  the  allotments  made 
in  this  proceeding  were  Class  A 
channels  (3  kW  at  100  meters  HAAT) 
granted  to  smaller  communities.  We 
determined  that  for  large  cities 
(population  300,000  or  more),  a  Class  A 
channel  could  not  adequately  cover  the 
entire  city  with  a  70  dBu  (3.16  mV/m) 
signal  in  compliance  with  i  73.315  of  the 
Conunission's  Rules.  Thus,  having  found 
no  higher  class  channels  available,  we 
dienied  Class  A  channels  to  the 
following: 
Phoenix,  Arizona 
Tucson,  Arizona 
Indianapolis,  Indiana 
Omaha,  Nebraska 
Albuquerque,  New  Mexico 
Columbus,  Ohio 

In  response  to  the  large  number  of 
comments  expressing  interest  in  these 
cities  and  given  our  desire  in  this  type  of 
proceeding  to  provide  additional  service 
to  larger  communities  where  possible, 
we  have  reconsidered  sua  sponte  our 
city  grade  coverage  requirements  and 
for  this  proceeding  only,  we  have  taken 
a  more  lenient  approach.*  As  a  result  of 
further  evaluation  we  have  determined 
that  five  of  the  six  communities  are 
eligible  for  Class  A  channels  because 
only  a  small  amount  of  area  in  each  case 
would  receive  less  than  a  70  dBu 
signal.'  A  discussion  of  each  situation 
and  the  amount  of  area  lacking  city 
grade  coverage  is  discussed  under  the 
above  city's  section  in  Appendix  A, 

Other  Matters 

7.  Petitions  for  reconsideration  have 
been  denied  in  34  cases  as  discussed  in 
Appendix  A.  In  the  majority  of  the 
denials,  the  petitioner  attempted  to 
argue  that  its  community  should  prevail 
over  another  even  though  the 
acceptance  criteria  or  the  weighting 
factors  were  not  in  its  favor.  Other 
petitions  were  denied  because  they 
relied  on  economic  impact  arguments  to 
justify  deleting  the  allotment.  Such 
matters  are  considered  more 
appropriate  for  consideration  at  the 
application  stage.  In  three  instances  the 
petitioner  asserted  that  interference 
would  occur  even  though  the  spacing 


*  See  footnote  7  of  the  Firsl  Report  and  Order, 
supra. 

'  In  the  case  of  Phoenix  we  determined  that  no 
part  of  the  community  could  be  provided  with  a  city 
grade  (ignal. 


requirements  were  met.  However, 
interference  allegations  are  not 
pertinent  where  FCC  spacing 
requirements  are  met.  Requests  by 
existing  licensees  for  channel 
substitutions  or  deletions  to  improve 
coverage  at  their  stations  were  denied 
because  such  requirements  failed  to 
meet  the  acceptance  criteria  for  new 
channel  proposals.  In  one  case  a  request 
to  reserve  a  commercial  allotment  for 
noncommercial  educational  use  was 
denied  because  such  use  is  not 
foreclosed  by  the  allotment.  A  few 
petitions  were  denied  where  the 
petitioner  alleged,  but  failed  to  clearly 
establish,  that  certain  allocations  were 
inadequate  to  provide  city  grade 
coverage.  Finally,  some  petitions  were 
denied  because  petitioners  requested, 
but  failed  to  show,  that  higher  class 
channels  were  available  for  particular 
communities. 

8.  As  a  general  matter,  several  parties 
suggested  that  since  some  allotted 
channels  were  different  from  those 
previously  proposed,  an  opportunity  to 
comment  should  have  been  afforded 
before  the  change  took  place.  Generally, 
in  the  FM  Table  of  Allotment  rule 
making  cases,  the  scope  of  the  Notice 
provides  the  Commission  with  the 
ability  to  make  channel  changes  for  the 
subject  community.  Any  unanticipated 
adverse  effects  that  a  channel  change 
may  have  can  be  appropriately  analyzed 
when  raised  in  a  petition  for 
reconsideration  as  has  been  done  in 
several  instances  herein.  To  follow  any 
other  procedure,  the  Conunission  would 
have  to  issue  a  new  document  [Further 
Notice  of  Proposed  Rule  Making)  each 
time  it  considered  changing  a  channel. 
The  resulting  effect  on  the 
administrative  process  and  the  delay  of 
service  to  the  public  would  be  too  great 
to  justify. 

9.  Since  this  Memorandum  Opinion 
and  Order  makes  a  significant  number 
of  changes  to  the  Public  Notice  of  May  8, 
1985,  Notice  of  Random  Selection  ofFM 
Channels,  we  have  reprinted  that  list 
with  the  changes  included  as  Appendix 
C.  Interested  parties  should  note  that 
even  though  the  channel  number  of  a 
previously  listed  community  may  have 
changed,  its  place  on  the  schedule  does 
not  change. 

10.  Finally  we  have  received 
concurrence  from  the  Canadian  and 
Mexican  Governments  in  all  of  the 
original  channel  allotments  as  set  forth 
in  Appendix  A  of  the  First  Report  and 
Order  (except  Yuma,  Arizona  (see  page 
3  of  Appendix  A  herein)].  However,  four 
of  the  new  allotments  made  in  this 
Memorandum  Opinion  and  Order  are 
also  subject  to  Canadian  concurrence 
(Columbus.  Ohio  and  Everett. 


Pennsylvania)  or  Mexican  concurrence 
(Tucson.  Arizona  and  East  Hemet. 
California). 

11.  Authority  for  the  action  taken 
herein  is  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended. 

12.  It  is  ordered  that  S  73.202(b)  of  the 
Commission's  Rules  is  amended  as  set 
forth  in  Appendix  B. 

13.  It  is  fiirther  ordered  that  this  action 
is  effective  December  16, 1985. 

14.  For  further  information  concerning 
this  proceeding  contact  Mark  Upp.  Mass 
Media  Bureau,  (202)  634-6530. 

Federal  Communications  Commission. 
William ).  Tricarico. 

Secretary. 

Appendix  A 

In  connection  with  the  discussion  of 
the  individual  petitions  for 
reconsideration,  references  are  made  to 
the  six  acceptance  factors  and  to  the 
weights  assigned  thereto.  These  criteria 
are  as  follows: 

(1)  First  aural  service— 4 

(2)  Second  aural  service — 3 

(3)  First  local  service — 3 

(4)  First  fulltime  local  service — 2 

(5)  Minority  service — 2 

(6)  Public  radio  service — 2 

Where  two  or  more  communities 
accumulated  the  same  niunerical  value. 
the  selection  was  made  according  to  the 
higher  population.  Enhanced  weights 
were  given  to  proposals  which  fit  into 
two  or  more  categories  by  adding  the 
lower  weights  as  a  fraction  of  the  higher 
category. 

BayMinette,  Alabama 

Stewart  Broadcasting  Company.  Inc. 
("Stewart"),  licensee  of  daytime-only 
AM  Station  WHEP,  Foley,  Alabama 
seeks  reconsideration  of  the  allotment  of 
FM  Charmel  293A  to  Bay  Minette. 
Alabama,  alleging  that  Foley  is  entiUed 
to  a  higher  raiiking  factor. 

Bay  Minette  (population  7,455).  is 
served  by  StaUons  WBCA(AM) 
(daytime-only)  and  WWSM{FM).  Foley 
(population  4,003)  has  daytime-only  AM 
Station  WHEP.  Stewart  argues  that  Bay 
Minette  should  have  received  a  minority 
factor  of  2.0,  while  Foley  should  have 
received  a  factor  of  3.0  for  a  second 
aural  service,  plus  additional  weight  for 
a  first  fulltime  local  service  and  for  a 
minority  population  of  25%,  for  a  total  of 
3.4.  Additionally,  Stewart  claims  that 
even  though  both  communities  are 
located  in  Baldwin  County.  Foley  is  in 
the  more  populous  segment  and  receives 
less  service  than  does  Bay  Minette. 
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Foley  is  entitled  to  a  ranking  factor  of 
2.0  for  a  first  fuiltime  local  service.  Since 
no  minority  need  was  previously 
identified  at  Foley,  it  is  not  now  entitled 
to  an  additional  .2  rating.  In  addition,  no 
showing  of  a  second  aural  service  was 
demonstrated.  Rather,  it  appears  that 
Stewart  misconstrues  this  factor  as  that 
of  a  second  local  service  which  receives 
no  weight.  Since  both  communities  have 
the  same  weight  of  2.0.  our  decision  to 
select  Bay  Minette  was  premised  on  its 
larger  population.  Moreover,  according 
to  Commission  policy,  the  reception  of 
non-local  signals  received  in  Bay 
Minette  is  not  considered  as  a  substitute 
for  local  service.  Thus,  we  uphold  our 
previous  decision  awarding  Channel 
293A  to  Bay  Minette. 

Homewood,  Alabama 

MetroSouth  Broadcasting,  Inc. 
("MetroSouth").  licensee  of  daytime- 
only  AM  Station  WGTT.  Alabaster. 
Alabama,  seeks  reconsideration  of  the 
allotment  of  FM  Channel  247A  to 
Homewood.  Alabama.  Opposition 
comments  were  filed  by  William  and 
George  Chapman  ("Chapman"]  to  which 
the  petitioner  responded. 

Originally,  the  Commission  proposed 
the  allotment  of  Channel  247A  to 
Alabaster  as  a  first  fuUtime  local 
service.  However,  in  response  to  a 
counterproposal,  Homewood  was 
granted  the  allotment  as  that 
community's  first  local  service.  In 
comparing  the  two  communities, 
pursuant  to  our  priority  ranking  factors, 
a  first  local  service  at  Homewood  was 
to  be  preferred  over  a  first  fuiltime  local 
service  at  Alabaster. 

On  reconsideration  MetroSouth 
alleges  that  we  failed  to  consider  the 
application  of  Station  WCRT(AM)  to 
change  its  city  of  license  from 
Birmingham  to  Homewood,  and  to 
operate  fuiltime  there.  On  December  19, 
1984,  the  date  of  our  decision  in  this 
docket,  there  were  no  channels  allotted 
to  Homewood.  Station  WCRTs 
application  was  viewed  as  not  material 
to  our  decision  since  although  the 
application  was  on  file  during  the 
pendency  of  this  proceeding,  it  was  not 
granted  until  April  5, 1985.  substantially 
later  than  our  action.  To  rely  on  the 
possibility  of  an  outcome  of  a  pending 
application  would  have  been 
speculative  at  that  time. 

As  to  MetroSouth's  assertion  that  we 
should  now  consider  the  grant  of 
WCRTs  application,  the  Commission  is 
not  required  to  reopen  its  proceedings  to 
accommodate  changing  circumstances. 
To  do  so  would  simply  add  a  substantial 
element  of  instability  to  our  orderly 
administrative  processes. 


Phoenix,  Arizona 

On  our  own  motion,  the  Commission's 
staff  revisited  its  denial  of  an  FM 
channel  to  Phoenix  for  lack  of  city  grade 
coverage.  We  have  determined  that  no 
FM  channels  are  available  which  can 
provide  the  requisite  coverage  over  any 
portion  of  the  community  and  still 
comply  with  the  distance  separation 
requirements.  Therefore  we  uphold  our 
previous  denial  of  an  allotment  to 
Phoenix. 

Sierra  Vista,  Arizona 

Ricfater  Broadcasting  Company.  Inc. 
("Richter"),  licensee  of  Station 
KTAZ(FM)  (Channel  265A).  Sierra  Vista, 
seeks  the  deletion  of  Channel  269A  at 
Sierra  Vista.  It  alleges  that  the 
community  is  already  well  served  by  its 
st^ion  as  well  as  by  Station 
KZMK(FM),  Bisbee,  Arizona.  Richter 
claims  the  Commission  did  not  identify 
in  its  Report  and  Order  which  ranking 
criteria  governed  the  Sierra  Vista 
allotment  and  it  does  not  appear  that 
any  of  the  categories  apply.  Richter 
claims  that  there  is  no  indication  we 
considered  its  opposition  comments,  in 
violation  of  section  4(c)  of  the 
Administrative  Procedure  Act 

Chaimel  269A  was  allotted  to  Sierra 
Vista  on  the  basis  of  a  stated  need  for 
minority  service  by  the  National  Black 
Media  Coalition.  All  opposition 
comments,  including  Richter's,  were 
considered.  However,  due  to  the  volume 
of  comments  received  in  the  proceeding. 
we  did  not  elaborate  on  allegations 
raised  if.  as  was  the  case  here,  a 
proposal  demonstrated  compliance  with 
our  designated  ranking  factcH*. 

Tucson,  Arizona 

On  our  own  motion,  the  Commission's 
staff  has  determined  that  Channel  2aiA 
can  be  allotted  to  Tucson  with  a  site 
restriction  of  6.8  km  (4.2  miles)  north 
and  provide  city  grade  coverage  to 
approximately  95%  of  the  city.  As 
discussed  in  paragraph  4.  of  the  Order, 
supra,  due  to  the  nature  of  this 
proceeding  in  attempting  to  provide 
additional  service  to  large  communities, 
the  Commission  is  willing  to  waive 
§  73.315  of  the  Rules  so  as  to  allot 
Channel  281A  to  Tucson.  Mexican 
concurrence  in  the  allotment  has  been 
requested.  The  community  of  Tucson. 
Arizona  will  receive  numerical  sequence 
No.  20  for  filing  of  applications  on 
Channel  2S1A. 

Yuma.  Arizona 

On  oar  own  motion,  we  are 
reconsidering  the  allotment  of  Channel 
25GA  to  Yuma.  Arizona.  When  this 
allotment  was  made  our  records  did  not 


accurately  reflect  the  existence  of 
Channel  250A  at  Algodones,  Mexico. 
Yuma  is  located  only  11  kilometers  from 
Algodones  and  all  allotments  made  to 
U.S.  communities  within  320  kilometers 
(199  miles)  of  the  United  States-Mexico 
border,  must  meet  the  spacing  standards 
required  by  the  Mexican-United  States 
FM  Broadcasting  Agreement  (see 
§  73.207(b)(3)  of  the  Commission's 
Rules).  Accordingly  the  Mexican 
Government  ob)ected  to  this  allotment. 

Our  staff  conducted  additional 
engineering  studies  which  failed  to 
determine  the  existence  of  any  other 
alternate  channel  for  allotment  at  Yuma. 
Therefore  we  shall  reverse  our  decision 
and  delete  the  allotment  of  Channel 
250A  to  Yuma. 

Earlimart,  California 

On  our  own  motion,  we  are 
considering  a  late  pleading  from  KLOK 
Radio,  Ltd..  licensee  Of  Station  KFIG-FM 
(Channel  266).  Fresno,  California.  KLCHC 
Radio  ("KLOK")  seeks  reconsideration 
of  the  allotment  of  FM  Channel  265A  to 
Earlimart.  California  in  an  effort  to 
remove  severe  restrictions  on  its 
transmitter  relocation  plans. 

KLOK  Radio  alleges  that  since  the 
lease  oa  its  present  site  atop  a 
downtown  Fresno  office  building  will 
soon  expire,  it  has  diligently  searched 
for  a  suitable  site  to  relocate.  It  desires 
to  relocate  in  order  to  correct  an 
interference  problem  from  other  co- 
located  facilities.  However,  it  claims 
that  Channel  265A  at  Eariimart  now 
precludes  its  relocation  south  of  Fresno, 
while  it  is  constrained  to  the  north  by 
FAA  restrictions  on  tower  placement  by 
two  major  airports  located  near  the 
center  of  Fresno.  KLOK  Radio  adds  that 
zoning  restrictions  and  urban  sprawl 
further  limit  tower  placement  in  the 
latter  area. 

Moreover.  KLOK  Radio  claims  that 
moving  to  a  more  northerly  direction  to 
avoid  FAA  and  other  restrictions  would 
fail  to  place  a  useable  signal  into 
downtown  Fresno  due  to  the  relatively 
flat  terrain.  KLOK  Radio  adds  that  even 
though  it  was  previously  located 
northeast  of  Fresno,  it  relocated  to  its 
present  downtown  site  to  eliminate 
shadowing  effects. 

We  previously  attempted  to 
accommodate  KLOK  Radio's  pending 
application  to  relocate  in  the  Report  and 
Order  by  allotting  Channel  263A  instead 
of  Channel  265A  at  East  Porterville. 
However,  in  doing  so.  the  same  channel 
was  placed  in  Earlimart,  which  is  only 
slightly  further  south  of  Fresno  than  is 
East  Porterville  and  still  precludes  the 
proposed  relocation. 
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We  recognize  that  KLOK  Radio 
complied  with  all  Commission 
procedures  in  applying  to  relocate  its 
transmitter  and  that  the  staff 
inadvertently  failed  to  take  the  correct 
steps  to  accommodate  the  move.  Since 
Channel  228A  can  be  substituted  for 
Channel  285A  at  Earlimart  consistent 
with  the  minimum  distance  separation 
requirements  of  our  Rules,  we  believe 
that  action  is  warranted.  In  accordance 
with  the  Public  Notice  of  May  8. 1995. 
the  community  of  Earlimart  will  retain 
its  numerical  sequence  of  No.  75  and 
applications  will  be  accepted  for 
Channel  228A  in  that  order  rather  than 
No.  71  assigned  to  original  Channel  228 
allotments. 

East  Hemet,  California 

On  our  own  motion,  we  are 
reconsidering  the  allotment  of  Channel 
277A  to  East  Hemet,  California,  based 
on  a  letter  from  John  ).  Davis,  which 
questions  the  Commission's  specified 
site  coordinates  of  7.4  kilometers 
southwest  of  the  community.  Davis 
claims  that  the  restricted  site  should  be 
18.3  kilometers  (11.3  miles)  and  that 
from  this  distance  the  70  dfiu  contour  for 
a  Class  A  station  could  not  provide  city 
grade  coverage.  Accordingly,  Davis 
seeks  either  waiver  of  S  73.315  or 
reallotment  of  Channel  277A  to  fmother 
community  within  the  permissible  area 
of  the  present  site  restriction. 

A  staff  engineering  study  reveals  that 
the  coordinates  utilized  at  the  East 
Hemet  site  are  in  error.  Consequently, 
we  have  determined  that  another 
channel  (225A)  can  be  allotted  to  East 
Hemet  with  a  site  restriction  of  4.1 
kilometers  south  to  protect  Stations 
KCMJ(FM),  Indio,  and  KWDI(FM). 
Riverside,  California.  Since  East  Hemet 
is  within  320  kilometers  (199  miles)  of 
the  U.S.-Mexico  border,  concurrence  of 
the  Mexican  government  has  been 
requested.  In  accordance  with  the  Public 
Notice  of  May  8, 1985,  the  community  of 
East  Hemet,  Cahfomia,  will  retain  its 
numerical  sequence  of  No.  60  and 
applications  will  be  accepted  for 
Channel  225A  in  that  order  (rather  than 
No.  4  assigned  to  original  Channel  225 
allotments). 

Madera,  California 

Randolph  L  Johnston,  licensee  of 
Station  KAAT(FM)  (Channel  296A). 
Oakhurst,  California,  requests 
reconsideration  of  the  allotment  of 
Channel  297A  to  Madera.  California, 
alleging  it  will  cause  severe  interference 
to  his  operation  in  both  his  primary  and 
secondary  service  areas  and  will 
thereby  cause  him  to  cease  operation. 
According  to  Johnston,  his  station's  60 
dBu  contour  falls  within  9  miles  of 


downtown  Madera,  since  the  transmitter 
height  is  much  greater  than  Madera's 
elevation  in  the  valley. 

In  support,  Sunrise  Media.  Inc.. 
licensee  of  Station  KLTK  (Channel 
298A),  Hanford,  California,  claims  that 
both  it  and  Station  KAAT  provide 
quality  signals  to  Madera.  However,  it 
argues,  if  Channel  297A  remains  bi 
Madera,  it  vnll  cause  disruption  not  only 
to  Madera  residents,  but  would  also 
create  similar  problems  for  listeners  of 
Stations  KAAT  and  KLTK  in  Fresno, 
which  is  approximately  10  miles 
southeast  of  Madera.  According  to 
Sunrise,  this  interference  matter  would 
affect  58,000  people  in  Madera  County 
and  450,000  in  Fresno  County.  Sunrise 
claims  it  already  experiences  some 
interference  to  its  station  in  Fresno  by 
the  proximity  of  Station  KAAT  and  in 
the  Visalia  area  by  Station  KKXX, 
Bakersfield,  California  (Channel  300). 

The  Commission's  rules  provide  for 
protection  from  interference  to  a 
station's  1  mv/m  contour  based  on 
minimum  distance  separation  standards. 
In  this  regard  terrain  factors  are  not 
considered.  Thus,  interference  caused  to 
the  reception  of  the  existing  stations 
beyond  their  normally  protected  service 
areas  due  to  terrain  factors  is  an 
inappropriate  basis  for  declining  to  allot 
the  diannel  to  Madera.  Therefore  we 
uphold  our  decision  allotting  Channel 
297A  to  Madera. 

Shafter,  California 

Community  Service  Broadcasters.  Inc. 
("CSB").  licensee  of  Station  KLYD(FM) 
(Channel  249A),  Shafter,  California, 
seeks  reconsideration  of  the  allotment  of 
Channel  282A  to  that  community.  CSB 
originally  requested  that  Channel  263B1 
be  allotted  to  Shafter  as  a 
counterproposal  to  a  proposal  at 
Bakersfield,  California,  in  order  to  serve 
the  lai^gely  Hispanic  population  of  that 
community.  However.  Chaimel  263B1 
could  not  be  allotted  to  Shafter  in 
compliance  with  the  minimum  distance 
separation  requirements  of  our  Rules.  A 
staff  engineering  analysis  revealed  there 
were  no  other  Class  Bl  channels 
available.  Therefore,  in  order  to 
accommodate  the  stated  need  for 
minority  service,  a  Class  A  channel  was 
allotted. 

CSB  asserts  it  does  not  have  an 
interest  in  a  Class  A  channel,  nor  does  a 
search  of  our  records  reveal  any  other 
interest,  except  that  of  the  Corporation 
For  Public  Broadcasting  ("CPB").  which 
urged  that  either  a  Class  A  at 
Bakersfield  or  a  Bl  at  Shafter  be  allotted 
and  reserved  for  noncommercial 
educational  use.  In  addition.  Eric 
Hilding  also  favors  deletion  of  Chaimel 
282A  at  Shafter.  since  the  allotment 


creates  siting  problems  with  his 
proposed  site  in  a  pending  application. 
Given  the  unavailability  of  a  Class  Bl 
channel  to  serve  Shafter.  the  apparent 
need  of  a  channel  to  serve  the  largely 
Hispanic  population  at  Shafter,  and 
absent  any  specific  expression  of 
interest  to  reallocate  the  channel 
elsewhere,  we  believe  that  the  channel 
should  be  retained  at  Shafter. 

Visalia,  California 

Brown  fttiadcasting  Co.  ("Brown"), 
licensee  of  Class  B  Station  KYNO-FM 
(Channel  239).  Fresno,  seeks 
reconsideration  of  the  allotment  of 
Channel  241A  at  Visalia,  which  it  states 
precludes  its  proposed  transmitter 
relocation.  Brown  advises  that  in  June 
1982.  we  granted  a  request  to  substitute 
Channel  239  for  238  at  Fresno  and 
modified  the  Ucense  of  KYNO  to  permit 
it  to  relocate  its  transmitter  out  of 
dowmtown  Fresno  to  an  area  that  would 
offer  it  greater  flexibility  for  maximizing 
coverage.  Brown  claims  on 
reconsideration  that  Channel  241A  at 
Visalia  now  precludes  any  meaningful 
relocation. 

Further,  Brown  asserts  that  its 
application  to  modify  its  facilities,  filed 
August  30, 1984,  should  have  been 
considered  without  regard  to  potential 
conflicts  with  proposed  allotments, 
pursuant  to  the  Commission's 
aimotmced  appUcation  processing 
procedures.  Accordingly,  Brown  alleges 
the  Visalia  allotment  violates  those 
procedures. 

In  addition  to  its  desire  to  expand  its 
coverage  area.  Brown  claims  that  its 
relocation  efforts  were  prompted  by 
"alleged  intermodulation  problems"  to 
educational  Station  KSJV(FM)  (Channel 
218B),  Fresno.  In  light  of  the  recited 
circumstances.  Brown  seeks  deletion  of 
Charmel  241A  at  Visalia,  as  that 
community's  fourth  local  service  (3d 
FM)  and  its  reallotment  to  Strathmore. 
California,  as  that  community's  first 
local  service. 

In  its  Public  Notice  of  March  27, 1984, 
the  Commission  stated  that  while 
applications  would  be  processed 
without  regard  to  potential  conflicts 
with  allotments  proposed  in  this 
proceeding,  it  also  stated  that  it  would 
attempt  to  resolve  any  conflict  that  may 
occur  between  the  final  allotment  list 
and  applications  pending  or  granted. 
Since  Brown's  application  was  filed  on 
August  30, 1984,  the  processing  of  the 
application  was  not  possible  before  the 
final  list  of  689  new  allotments  was 
ready  for  review  by  the  Commission  (on 
December  19. 1984).  Therefore,  we  had 
to  decide  between  a  new  service  at 
Visalia  vis-a-vis  a  site  preference  at 
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Fresno,  which  presently  enjoys  a 
multiplicity  of  services.  Accordingly,  we 
believed  that  public  interest  factors 
clearly  dictated  the  choice  of  a  new 
service  at  Visalia  for  the  presentation  of 
diverse  viewpoints.  Furthermore, 
petitioner  has  failed  to  present  any 
evidence  documenting  its 
"intermodulation  problems"  with 
Station  KS]V(FM).  Nor  do  we  believe  it 
is  appropriate  to  reallot  Channel  241A  to 
Strathmore  since  we  have  no  stated 
interest  by  any  party  in  pursuing  such  a 
proposal.  On  the  basis  of  the  facts 
presented  and  our  findings  herein  we 
find  no  error  in  granting  the  Visalia 
allotment. 

£"05^  Lyme,  Connecticut 

Somersworth.  New  Hampshire 

Ocean  Acres,  New  Jersey 

RKO  General,  Inc.  ("RKO"),  seeks 
reconsideration  of  the  allotment  of 
Channel  254A  to  East  Lyme,  Connecticut 
and  to  Somersworth,  New  Hampshire     • 
and  Channel  253A  to  Ocean  Acres,  New 
Jersey.  It  claims  that  objectionable 
interference  would  result  to  the  current 
coverage  area  of  its  Stations 
WROR(FM).  Boston.  Massachusetts,  and 
WRKS-FM.  New  York  City.  New  York. 
It  further  states  that  there  is  no 
indication  in  the  ileport  and  Order  that 
the  Commission  considered  its  previous 
arguments  of  interference. 

Although  RKO's  interference 
allegations  were  considered,  a  staff 
engineering  study  shows  that  these 
allotments  meet  the  spacing 
requirements  to  Stations  WROR 
(Channel  253)  and  WRKS-FM  (Channel 
254).  The  Commission's  rules  do  not 
protect  against  interference  perse  as 
long  as  the  distance  separation 
requirements  are  met.  See  S  73.209  of  the 
Commission's  Rules.  Therefore  we  find 
no  error  in  the  allotment  of  Channel 
254A  to  East  Lyme. 

Century  Village,  Florida 

On  our  own  motion,  the  Commission's 
staff  has  determined  that  Century 
Village  (located  in  Palm  Beach  County), 
was  inadvertently  designated  for  the 
allotment  of  Channel  286A  rather  the 
appropriate  listing  should  have  been 
Century,  Florida  (located  in  Escambia 
County). 

Edgewater,  Florida 

On  our  own  motion,  the  Commission's 
staff  has  determined  that  the  site 
restriction  of  1.2  km  northeast  for 
Channel  226A  at  Edgewater  is 
unnecessary  and  that  the  allotment  can 
be  made  without  a  site  restriction. 


Key  West,  Florida 

Florida  Keys  Radio  Association 
submitted  a  petition  for  reconsideration 
of  the  Commission's  action  allotting 
three  additional  channels  to  the  Florida 
Keys  (Key  West— Channel  300C1, 
Summerland  Key — Channel  257A  and 
Key  Colony  Beach— 288A).  It  argues  that 
this  isolated  area  of  Florida  does  not 
have  the  economic  base  to  support 
additional  stations  and  suggests  that  the 
Commission  impose  a  freeze  on  further 
allotments  to  the  Keys  area.  National 
Radio  Broadcasters  Association  filed 
comments  in  support. 

Generally,  the  Commission's  policy  is 
to  provide  additional  channels  to  a 
community  where  a  demand  is  shown. 
Where  allegations  are  raised  concerning 
the  adverse  impact  of  another  station  in 
the  area,  we  have  held  that  such  matters 
are  more  appropriately  raised  in 
connection  with  the  filing  of  an 
application.  See  e.g.  Grand  Junction, 
Colorado,  26  R.R.  2d  513  (1973).  See 
Carroll  Broadcasting  Co.  v.  F.C.C.,  258  F. 
2d  440  (D.C.  Cir.  1958).  Here  two  of  the 
communities  (Key  Colony  Beach  and 
Summerland  Key)  would  be  receiving  a 
first  local  service.  As  for  Key  West, 
potential  applicants  can  take  into 
account  the  amount  of  competition 
already  existing  when  they  make  their 
decision  to  apply. 

Pensacola,  Florida 

Capitol  Broadcasting  Corporation 
("Capitol"),  licensee  of  Station  WKSJ- 
FM,  Mobile,  Alabama,  filed  a  petition 
for  reconsideration  requesting  the 
Commission  to  reconsider  the  allotment 
of  Channel  291A  to  Pensacola,  Florida  in 
order  to  enable  Station  WKSJ-FM  to 
relocate  its  transmitter  site  and  achieve 
full  Class  C  facilities.  Capitol  proposes 
to  substitute  Channel  254A  for  Channel 
291A  at  Pensacola  and  to  substitute 
Channel  291A  for  Channel  237A  at  Gulf 
Breeze,  Florida. 

Capitol  states  that  it  has  tried 
unsuccessfully  for  two  and  one-half 
years  to  locate  a  non  short-spaced  site 
that  would  allow  WKSJ  to  upgrade  to 
minimum  Class  C  facilities.  Capitol 
points  out  that  the  FAA  has  disapproved 
at  least  twelve  proposed  sites  and  that 
the  FAA  will  not  allow  WKSJ  to 
construct  an  adequate  antenna 
anywhere  within  WKSJ's  10  mile  buffer 
zone.  The  proposed  site  which  is 
satisfactory  to  the  FAA  is  short-spaced 
to  the  recent  allotment  of  Channel  237A 
at  Gulf  Breeze,  Florida,  for  which  there 
are  18  applications  pending. 

Capitol  contends  that  the  proposed 
substitutions  at  Pensacola  will  provide  a 
substitute  channel  at  Gulf  Breeze  and 
benefit  the  public  interest  by  upgrading 


WKSJ  to  a  minimum  Class  C  facility, 
improving  service  to  the  Mobile  area 
and  providing  an  allotment  of  an 
unrestricted  diannel  to  Gulf  Breeze  for 
the  pending  applicants.  Responding  to 
concerns  that  Channel  254A  cannot 
provide  city  grade  coverage  to  all  of 
Pensacola,  Capitol  notes  that  WUWF- 
FM,  Channel  201  in  Pensacola  limits  the 
coverage  area  of  Channel  254A. 
Therefore,  Capitol  has  reached  an 
agreement  with  Station  WUWF  to 
relocate  that  station's  antenna  site  and 
to  pay  the  expenses  connected  with  the 
move.  Capitol  claims  that  this  move  will 
allow  an  applicant  for  Channel  254A  to    . 
cover  virtually  all  of  Pensacola. 

Generally,  our  policy  is  to  retain  the 
channels  originally  allotted  unless  a 
compelling  need  is  shown  or  the 
Commission  made  an  error  in  its  original 
decision.  See  paragraph  2  of  the 
Memorandum  Opinion  and  Order.  We 
believe  that  due  to  the  nature  and  extent 
of  the  problems  cited  by  Capitol  in 
locating  an  acceptable  site,  the 
requested  substitution  is  warranted  and 
possible  under  certain  conditions. 

The  requested  substitutions  must  be 
conditioned  on  the  grant  of  a  pending 
application  for  Station  WPMO,  Channel 
256,  Pascagoula,  Mississippi,  which  has 
requested  a  site  change  and  a 
downgrading  of  its  class  of  channel  to 
256C1.  Secondly,  Station  WUWF-FM, 
Channel  201,  must  relocate  to  the  site  as 
proposed.  A  staff  study  confirms  that 
satisfaction  of  the  above  conditions  will 
allow  a  Channel  254A  facility  to  provide 
city  grade  service  to  98%  of  the  city  of 
Pensacola  and  over  99%  of  the  total 
population  of  Pensacola  with  a  70  dBu 
signal  or  greater.  Based  on  the  showing 
of  need  made  by  Capitol  for  its  site 
relocation  and  the  minor  loss  of  city 
grade  coverage,  we  believe  that  it  would 
be  in  the  public  interest  to  make  the 
proposed  substitutions.'  The 
substitution  of  channels  at  Gulf  Breeze 
will  be  made  in  a  separate 
Memorandum  Opinion  and  Order  in 
connection  with  that  separate 
proceeding.  In  the  event  the  above 
conditions  are  not  met  we  will  issue  a 
Public  Notice  announcing  the  status  of 
Capitol's  request. 

In  accordance  with  our  Public  Notice 
of  May  8, 1985,  the  community  of 
Pensacola,  Florida,  will  retain  its 
numerical  sequence  of  No.  54  and' 


'  In  lhi»  regard,  tee  aUo  Third  Report  and  Order 
in  MM  Oockel  84-231,  50  FR  31721.  published 
August  e,  1985,  where  Channel  300  was  allotted  to 
East  Ridge,  Tennessee,  as  a  Class  A  instead  of  a 
Class  C2  channel  in  order  to  permit  a  Birmingham, 
Alabama,  station  to  relocate.  The  Birmingham 
station  had  made  a  showing  that  FAA 
considerations  precluded  the  use  of  any  other  sites. 
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applications  will  be  accepted  for 
Channel  254A  in  that  order  (rather  than 
No.  47  assigned  to  original  Channel  254 
allotments). 

Quincy,  Florida 

Big  Bend  Broadcasting  Corp.,  licensee 
of  Stations  WCNH(AM)  and 
WWSD(FM),  Quincy.  Florida,  requests 
reconsideration  of  the  Commission's 
action  allotting  Channel  274A  to  Quincy, 
Florida.  Big  Bend  contends  that  Quincy 
is  a  poverty  area  and  cannot  support  a 
third  station  in  the  city. 

The  decision  to  allot  Channel  264A  to 
Quincy  reflects  the  Commission's  policy 
of  providing  new  service  to  communities 
where  there  is  a  specified  demand.  Big 
Bend's  arguments  relating  to  economic 
impact  of  an  additional  station  in  its 
service  area  is  generally  considered  to 
be  more  appropriately  raised  when  an 
application  is  Hied  for  the  Quincy 
channel.  See  Grand  Junction,  Colorado, 
26  R.R.  2d  513  (1973).  See  Carroll 
Broadcasting  Co.  v.  F.C.C..  258  F.  2d  440 
(D.C.  Cir.  1958). 

Tallahassee.  Florida 

Omega,  Georgia 

Terry  A.  Posey  ("Posey")  requests  the 
Commission  to  reconsider  its  action 
allotting  Channel  201A  to  Tallahassee, 
Florida,  and  298A  to  Omega,  Georgia. 
Posey  claims  that  his  comments  to  the 
Notice  fully  demonstrated  that  a  Class 
Cl  station  at  Tallahassee  would  provide 
a  first  and  second  nighttime  aural 
service,  meeting  the  Commission's 
highest  priority.  In  contrast,  no  such 
showing  was  made  for  Omega  which 
precludes  a  Class  Cl  channel  for 
Tallahassee.  Additionally,  Posey  claims 
that  the  Commission  provided  no 
documentation  or  reason  for  its 
decision.  Tiftarea  Radio,  Inc.,  proponent 
for  Omega,  Georgia,  filed  an  opposition 
in  which  it  argues  that  the  Commission's 
action  granting  a  Class  A  allotment  to 
two  communities  rather  tKan  a  Class  Cl 
channel  to  Tallahassee  alone  was 
appropriate.  Tiftarea  contends  that  the 
first  nighttime  aural  service  claimed  by 
Posey  is  greatly  exaggerated,  and  that  a 
Class  Cl  station  at  Tallahassee  would 
provide  no  better  than  second  aural 
service  to  any  listeners. 

Every  effort  was  made  to  allot  the 
highest  class  of  channel  where  an 
interest  was  expressed.  The 
Commission  did  not  allot  the  Class  Cl 
channel  to  Tallahassee  due  to  a  short 
spacing  with  several  other  existing 
stations.  A  staff  study  found  no  other 
Class  Cl  channels  available.  As  a  result, 
a  Class  A  channel  was  allotted  and  no 
verification  was  attempted  on  the  first 
aural  service  showing.  Therefore,  we 


find  the  allotments  to  Tallahassee  and 
Omega  were  proper. 

Fort  Oglethorpe,  Georgia 

Trion,  Georgia 

John  W.  Abbott  and  Terry  R.  Adams, 
d/b/a  Safe  Broadcasting  ("Safe"), 
request  reconsideration  of  the  allotment 
of  Channel  239A  to  Fort  Oglethorpe, 
Georgia,  arguing  that  it  should  have 
been  allotted  to  Trion,  Georgia,  instead. 
Safe  claims  that  Channel  239A  at  Trion 
would  render  a  first  and  second  aural 
service  (4.0  and  3.0  respectively)  and  a 
first  fulltime  local  service  (2.0),  whereas 
Fort  Oglethorpe  would  provide  only  a 
first  local  service  (3.0).  It  also  argues 
that  it  was  not  provided  an  opportunity 
to  compare  the  need  for  this  chaimel  at 
these  communities  because  the 
Commission  did  not  previously  identify 
a  conflict  at  these  locations.  Bedros  D. 
Daghlian  filed  an  opposition  to  the 
reconsideration. 

The  staff's  engineering  study  reveals 
two  small  areas  which  would  receive  a 
second  nighttime  aural  service.  The 
areas  contain  the  conununities  of  Lyerly 
and  Chesterfield,  Georgia,  and 
Cunyville  and  Rosedale,  Georgia.  The 
only  fulltime  service  currently  received 
in  these  areas  is  from  Station  WSB(AM), 
Atlanta,  Georgia.  In  addition,  a  number 
of  daytime-only  AM  stations  provide 
service  to  these  areas.  The  additional 
factor  of  a  second  aural  service,  when 
added  to  the'provision  of  a  first  fulltime 
local  service  (3.2)  at  Trion,  outweighs 
the  provision  of  only  a  first  local  service 
to  Fort  Oglethorpe  (3.0).  Therefore,  we 
shall  reverse  our  previous  decision  and 
allot  Channel  239A  to  Trion  while 
deleting  that  channel  from  Fort 
Oglethorpe.  Our  staff  failed  to  find  an 
alternate  channel  available  for 
allotment  to  Fort  Oglethorpe.  The 
community  of  Trion,  Georgia,  will 
receive  ntunerical  sequence  No.  34  for 
the  filing  of  applications  on  Channel 
239A. 

Hogansville,  Georgia 

Radio  Station  WKEU,  Inc.  ("WKEU"). 
Griffin,  Georgia,  petitions  for 
reconsideration  of  the  allotment  of 
Channel  248A  to  Hogansville,  Georgia, 
aruging  that  its  application,  filed 
November  14, 1984,  to  relocate  its 
transmitter  site  is  precluded  thereby. 
WKEU  requests  that  the  Hogansville 
allotment  be  deleted  or  in  the 
alternative  a  site  restriction  imposed. 

WKEU's  application  was  filed  too  late 
to  be  considered  a  conflict  to  the 
Hogansville  allotment  (30  days  prior  to 
adoption  ol  Report  and  Order).  The 
Commission's  general  priority  is  to 
provide  for  a  first  local  service  rather 


than  to  allow  an  existing  station  to 
relocate  based  on  a  site  preference. 
Therefore,  we  find  insufficient  reason  to 
either  delete  Channel  248A  from 
Hogansville  or  to  place  a  site  restriction 
on  the  channel.  See  paragraph  2  of  the 
Memordndum  Opinion  and  Order, 
supra. 

Mableton,  Georgia 

McOougald  Broadcasting  Corporation 
(licensee  of  Station  WQTU(FM).  Rome, 
Georgia).  William  ].  Taylor,  Jr.  and  Ann 
Marie  Baker  ("McDougald")  filed  a  joint 
petition  requesting  reconsideration  of 
the  allotment  of  Channel  237A  to 
Mableton.  Georgia.  McDougald  claims 
that  the  Commission's  action:  (1) 
Unjustifiably  awards  yet  another 
channel  to  the  Atlanta  urbanized  area, 
(2)  will  penalize  communities  such  as 
Fayetteville  and  Peachtree  City. 
Georgia,  in  favor  of  Mableton,  (3)  will 
preclude  Station  WQTU(FM),  Rome. 
Georgia,  from  upgrading  to  Chaimel 
274C2,  which  could  provide  a  first  and 
second  nighttime  auial  service,  and  (4) 
will  cause  noncommercial  educational 
Station  WGHR  (Channel  273D), 
Marietta,  Georgia  to  terminate  service. 
Buford  Broadcasting.  Ina  ("BBI"), 
licensee  of  Station  WGCO(FM),  Buford. 
Georgia,  submitted  comments  in  support 
of  the  joint  reconsideration.  BBI  claims 
that  the  allotment  of  Channel  273A  to 
Fayetteville  or  Peachtree  City  would 
allow  Station  WGCO(FM)  to  relocate  its 
transmitting  facility  approximately  6 
miles  south  of  its  present  location, 
thereby  providing  service  to  a  larger 
population.  DKM  Broadcasting  Corp., 
Lind  Carl  Voth  and  Simon  Rosen,  filed 
an  opposition. 

First,  we  have  no  difficulty  finding 
Mableton  to  be  a  community.  It  is  listed 
in  the  U.S.  Census  and  has  the  requisite 
indicia.  Since  Mableton  (population 
25,111),  Fayetteville  (population  2,715) 
and  Peachtree  City  (population  6,429) 
are  all  without  local  service,  the  most 
populous  community  was  chosen  to 
receive  the  allotment.  With  regard  to 
Station  WQTU(FM).  Rome,  desiring  to 
upgrade,  our  study  indicates  that 
Chaimel  274C2  at  Rome  would  be  short 
spaced  to  the  buffer  zones  for  Stations 
WVEE{FM),  Atlanta,  Georgia,* 
WYCQ(FM),  Shelbyville.  Tennessee, 
and  WWWB-FM,  Jasper,  Tennessee.* 


'Station  WVEE  has  filed  an  application  to 
relocate  its  transmitter  to  a  location  which  would  be 
7  kilometers  short  to  the  Rome  proposal  (at  its 
current  site). 

*  An  application  is  now  pending  to  upgrade  tiie 
Jasper  station's  facilities  at  a  site  which  would  not 
cause  a  short  spacing  to  the  Romt  proposal. 
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McDougald  requests  a  waiver  of  the 
buffer  short  spacing  based  on  its 
provision  of  first  and  second  aural 
services.  We  believe  it  preferable  to  give 
each  station  the  full  three  (3)  year  period 
(until  March  1, 1987)  to  decide  whether 
it  desires  to  make  changes.  Here,  if  the 
protected  stations  do  make  changes,  it 
could  affect  the  showing  of  service  to 
unserved  and  underserved  areas. 
Therefore,  we  do  not  believe  that  the 
deletion  of  a  first  local  service  at 
Mableton  could  be  justiHed  by  relying 
on  the  Hrst  aural  service  claimed  by  the 
Rome  station  upgrading  at  this  time. 
Finally,  the  Commission's  Rules  do  not 
protect  secondary  services  such  as 
Class  D  FM  stations  from  interference 
when  a  full  service  FM  operation  is 
proposed.  It  is  possible  that  Station 
WGHR  could  operate  on  another 
channel  with  its  current  facilities. 

Casey,  Illinois 

Ford  FM,  Inc.  ("Ford")  states  that  it 
filed  comments  requesting  that  282B1  be 
allotted  to  Casey  instead  of  the-*!* 
proposed  Channel  28eA.  Ford  seeks 
reconsideration  based  on  the  apparent 
failure  by  the  Commission  to  consider 
its  counterproposal  or  state  any  reason 
for  denial  of  the  requested  allotment.  A 
staff  evaluation  of  Ford's  engineering 
study  reveals  that  Channel  282B1  may 
be  allotted  to  Casey  as  Ford  suggests.  It 
was  the  Commission's  policy  in  the  First 
Report  and  Order  to  allot  the  highest 
class  of  channel  available  where  an 
interest  was  shown.  Thus,  based  on  the 
facts  presented  by  the  petitioner  and  our 
Hndings  herein,  we  shall  grant  the 
allotment  of  Channel  282B1  in  lieu  of 
Channel  286A. 

In  accordance  with  the  Public  Notice 
of  May  8. 1985,  the  community  of  Casey, 
Illinois,  will  retain  its  numerical 
sequence  of  No.  8  and  applications  will 
be  accepted  for  Channel  28261  in  that 
order  (rather  than  No.  48  assigned  to  the 
original  Channel  282  allotments). 

Indianapolis,  Indiana 

William  S.  Poorman  ("Poorman") 
requests  reconsideration  of  the 
Commission's  failure  to  allot  Channel 
242A  to  Indianapolis,  Indiana,  based  on 
its  determination  that  a  Class  A  facility 
could  not  provide  the  entire  city  with  the 
requisite  city  grade  signal  (70  dBu). 
Poorman  argues  that  the  Commission 
erred  because  separate,  nearby, 
communities  were  included  in  the 
required  coverage  area.  In  support, 
Poorman  submitted  demographic  data 
identifying  the  communities  and 
engineering  studies  purporting  to 
demonstrate  that  a  Class  A  facility 
could  provide  the  "required  70  dBu 


signal  coverage"  to  the  entire  city  of 
Indianapolis. 

On  reconsideration,  the  Commission's 
staff  has  determined  that  Channel  242A 
can  be  allotted  at  a  center  city  reference 
point  and  provide  city  grade  coverage  to 
approximately  80%  of  the  community. 
As  discussed  earlier  in  paragraph  4,  due 
to  the  nature  of  this  proceeding  in 
attempting  to  provide  additional  service 
to  large  communities,  the  Commission  is 
willing  to  waive  §  73.315  of  the  Rules  so 
as  to  allot  Channel  242A.  In  accordance 
with  the  Public  Notice  of  May  8, 1985 
the  community  of  Indianapolis,  Indiana 
will  retain  its  numerical  sequence  No.  78 
and  applications  will  be  accepted  for 
Channel  242A  in  that  order. 

Royal  Center,  Indiana 

Jeff  Hancock  ("Hancock")  requests 
reconsideration  of  the  allotment  of 
Channel  241A  to  Royal  Center  arguing 
that  his  counterproposal  to  allot 
Channel  279A  would  provide  "superior 
service"  to  the  community.  In  support, 
Hancock  submitted  engineering  data 
demonstrating  that  Channel  279A  can  be 
allotted  to  Royal  Center  in  compliance 
with  the  minimiun  distance  separation 
requirements. 

Additional  staff  engineering  studies 
indicate  that  incorrect  center  city 
reference  coordinates  for  Royal  Center 
had  been  considered  and  that  Channel 
279A  can  be  allotted  to  Royal  Center 
without  a  site  restriction.  Currently 
Channel  241A  requires  a  site  restriction 
and  wherever  possible,  we  attempted  to 
select  channels  which  minimized  the 
site  restriction.  The  Commission  is, 
therefore,  deleting  Channel  241A  and 
allotting  Channel  279A  to  Royal  Center, 
Indiana.  In  accordance  with  the  Public 
Notice  of  May  8, 1985,  the  community  of 
Royal  Center,  Indiana,  will  retain  its 
numerical  sequence  No.  18  and 
applications  will  be  accepted  for 
Channel  279A  in  that  order. 

Herington,  Kansas 

Donald  Dean  Willis  ("Willis") 
requests  reconsideration  of  the 
Commission's  action  allotting  Channel 
242A  to  Herington,  Kansas,  as  a  Class  A 
channel  rather  than  a  Class  C2.  The 
Commission  denied  Willis'  original 
proposal  to  allot  a  Class  C2  at  Herington 
because  it  conflicted  with  a  concurrent 
proposal  to  allot  Channel  242A  to 
Augusta,  Kansas.  On  reconsideration, 
Willis  argues  that  it  is  "not  interested  in 
what  channel  is  allocated  to  Herington 
as  long  as  it  is  upgraded  to  a  Class  C2" 
so  that  it  can  serve  an  area  large  enough 
to  generate  sufficient  revenue  to  operate 
a  station. 

Commission  engineering  studies  have 
determined  that  no  Class  C2  channels 


can  be  allotted  to  Herington  in 
compliance  with  our  separation  and 
coverage  requirements.  The  decision  to 
grant  Class  A  chaniiels  to  Herington  and 
Augusta,  Kansas,  rather  than  a  Class  C2 
to  Herington  only,  reflects  the 
Conmiission's  primary  goal  in  this 
proceeding  to  provide  new  local  service 
to  as  many  communities  as  possible  in 
compliance  with  the  minimum  distance 
separation  requirements.  Therefore  the 
petition  for  reconsideration  is  denied. 

Topeka,  Kansas 

Osage  Radio,  Inc.  ("Osage")  requests 
reconsideration  of  the  allotment  of  FM 
Channel  223A  to  Topeka,  Kansas, 
alleging  that  the  requisite  city  grade 
signal  (70  dBu)  cannot  be  placed  over 
the  entire  city  of  Topeka  from  the  site 
restriction  (4.5  miles  north)  imposed 
upon  FM  Channel  223A. 

Conmiission  engineering  studies  have 
confirmed  this  information.  However, 
our  studies  also  indicate  that  Chaiuiel 
223A  can  be  allotted  with  the  4.5  mile 
site  restriction  and  provide  coverage  to 
approximately  90%  of  the  area  of 
Topeka,  Kansas.  As  previously 
discussed,  due  to  the  nature  of  this 
proceeding  in  attempting  to  provide 
additional  service  to  large  communities, 
the  Commission  is  willing  to  waive 
§  73.315  of  the  Rules  so  as  to  allot  FM 
Channel  223A.  (See  paragraph  4,  supra.) 
Therefore,  the  petition  for 
reconsideration  is  denied. 

Beaver  Dam,  Kentucky 

Butler  County  Broadcasting  Company 
("Butler")  requests  reconsideration  of 
the  allotment  of  FM  Channel  274A  to 
Beaver  Dam,  Kentucky,  rather  than  to 
Morgantown,  Kentucky,  as  proposed  in 
its  counterproposal.  Butler  argues  that 
Beaver  Dam  is  adequately  served  by 
AM  and  FM  facilities  licensed  to  nearby 
Hartford,  Kentucky,  and  that 
comparative  consideration  should  have 
been  afforded  its  counterproposal  for 
Morgantown  which  would  provide 
better  first  and  second  nighttime  aural 
service. 

Commission  engineering  studies 
indicate  the  alleged  first  and  second 
nighttime  aural  service  areas  claimed  by 
Butler  already  receive  nighttime  service 
from  at  least  two  fulltime  FM 
stations.* Therefore  no  such  first  or 
second  nighttime  aural  service  would  be 
provided.  With  respect  to  Butler's  claim 
of  adequate  aural  service  at  Beaver 
Dam,  the  Commission's  policy  continues 
to  be  that  a  conununity's  need  for  a  first 


•station  WAKQ.  Channel  20eC.  Russellville, 
Kentucky,  and  Station  WKYA(FM).  Channel  270C, 
Central  City,  Kentucky. 
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local  service  cannot  be  met  by  other 
stations  not  licensed  to  that  locality.  See 
Revision  of  FM  Assignment  Policies  and 
Procedures.  90  F.C.C.  2d  88  (1982). 
Beaver  Dam  has  no  locally  Ucensed 
service  while  Morgantown  is  presently 
served  by  Station  WLBQ(AM).  The 
weighting  factors  set  forth  in  the  Notice 
and  adopted  in  the  First  Report  favor 
Beaver  0am  with  no  locally  licensed 
service  (3.0)  over  a  first  fulltime  locally 
licensed  service  (2.0)  at  Morgantown. 
Kentucky.  Thus  the  petition  for 
reconsideration  is  denied. 

Louisville  and  Nicholasville,  Kentucky 

Keeneland  Broadcasting  Co.,  Inc. 
("Keeneland")  seeks  reconsideration  of 
the  allotment  of  Channel  263C2  to 
Louisville.  Kentucky.  Keeneland  states 
that  the  site  restriction  imposed  on 
Channel  263C2  at  LouisviUe,  Kentucky 
(15.4  miles,  southeast),  will  preclude  the 
use  of  FM  Channel  2e4A  allotted  in  this 
proceeding  to  Nicholasville,  Kentucky. 
In  support,  Keeneland  submitted 
engineering  data  indicating  that  a 
construction  permit  (BPH-840829AY) 
recently  issued  to  Station  WQXE. 
Ehzabethtown,  Kentucky  will  require 
Channel  263C2  at  Louisville  to  move  to  a 
site  further  east  southeast  in  the 
direction  of  Nicholasville.  Keeneland 
concludes  that  this  will  effectively 
preclude  the  location  of  a  transmitter 
which  could  provide  city  grade  coverage 
(70  dBu)  on  FM  Channel  264A  at 
Nicholasville.Therefore.  Keeneland 
requests  the  deletion  of  Channel  263C2. 
Louisville,  Kentucky,  since  the  weighting 
factors  favor  a  first  local  service  at 
Nicholasville.  Kentucky. 

Commission  engineering  studies 
confirm  that  both  channels  caimot  be 
allotted  in  compliance  with  the 
minimum  distance  separation 
requirements.  However,  rather  than 
delete  the  Class  C2  channel  at  Louisville 
and  remove  the  opportimity  for 
additional  local  service  in  that 
community,  the  Commission  has 
determined  that  alternate  Channel  273A 
can  be  allotted  to  Nicholasville, 
Kentucky,  with  a  site  restriction  5.1  km 
(3.2  miles]  southeast  to  avoid  short 
spacing  to  Station  WCYN-FM.  Channel 
272A.  Cynthiana.  Kentucky,  and  newly 
allotted  Channel  274A,  Springfield. 
Kentucky.  In  accordance  with  the  Public 
Notice  of  May  8. 1985.  the  community  of 
Nicholasville.  Kentucky,  will  retain  its 
numerical  sequence  No.  7  and 
applications  will  be  accepted  for 
Channel  273A  in  that  order  (rather  than 
No.  24  assigned  to  original  Channel  273 
allotments). 


ML  Vernon,  Kentucky 

Cochran-Smith  Broadcasting.  Inc. 
("Cochran-Smith")  seeks 
reconsideration  of  the  Commission's 
failure  to  allot  Channel  259A  to  Mt. 
Vernon.  Kentucky,  based  on  no 
expressions  of  interest  in  the  proposal. 
In  support  Cochran-Smith  submitted 
copies  of  original  documents  in  which  it 
alleges  the  Commission  faded  to 
consider  its  expression  of  interest  in  the 
proposed  allotment. 

The  Commission  has  determined  that 
Cochran-Smith  submitted  a  timely  filed 
expression  of  interest  in  applying  for  a 
channel  at  Mt.  Vernon,  Kentucky,  and 
that  a  chaiuiel  should  have  been  allotted 
there.  However,  the  allotment  of 
Channel  259A  is  now  in  conflict  with  a 
pending  proposal  filed  in  response  to  the 
Further  Notice  of  Proposed  Rule 
Making  *  in  this  proceeding  to  allot 
Channel  2S8C2  to  Corbin,  Kentucky.  The 
Commission,  therefore,  has  determined 
that  alternate  Chaimel  275A  can  be 
allotted  to  Mt  Vernon  with  a  site 
restriction  9  kilometers  (5.6  miles) 
northwest  to  avoid  short-spacing  to 
Station  WWXL.  Channel  276A. 
Manchester.  Kentucky.  In  accordance 
with  the  Public  Notice  of  May  8. 1985. 
applications  will  be  accepted  for 
Channel  275A  in  numerical  sequence 
No.  13, 

Wilmore,  Kentucky 

L.M.  Communications.  Inc.  ("LM.") 
seeks  reconsideration  of  the  allotment  of 
Channel  242A  to  Wilmore.  Kentucky,  in 
order  to  permit  the  upgrading  of  its 
facilities.  Station  WNCW(FM).  Channel 
244A,  Paris.  Kentucky,  to  Channel  245C2 
to  provide  "new  reception  service"  in 
the  area.  LM.  argues  that  it  had  no 
previous  opportunity  to  file  its 
counterproposal  because  the  Notice  did 
not  propose  the  allotment  of  Channel 
242A  to  Wibnore.  Kentucky. 

LM.'s  proposal  to  upgrade  its 
facihties  would  not  have  met  the  strict 
criteria  limiting  proposals  for 
consideration  in  this  proceeding  since  it 
did  not  meet  any  of  the  categories  set 
forth  in  the  Notice.  Thus  the  petition  for 
reconsideration  is  denied.  See  also 
paragraph  2  of  the  Memorandum 
Opinion  and  Order,  supra. 

Alexandria,  Louisiana 

On  its  own  motion  the  Commission  is 
reconsidering  its  action  allotting 
Channel  289A  to  Alexandria.  Louisiana. 
Recent  Commission  engineering  studies 
indicate  that  the  reference  coordinates 
for  Channel  289.  McComb,  Mississippi. 
had  been  entered  into  the  computer  data 


bank  incorrectly.  As  correctly  entered. 
Channel  289A.  Alexandria.  Louisiana,  is 
short-spaced  to  Channel  289.  McComb. 
Mississippi.  However  our  engineering 
study  has  determined  that  alternate 
Channel  230A  can  be  allotted  to 
Alexandria.  Louisiana. 

In  accordance  with  our  Public  Notice 
of  May  8, 1985.  the  community  of 
Alexandria,  Louisiana,  will  retain  its 
numerical  sequence  No.  38  and 
applications  will  be  accepted  for 
Channel  230A  in  that  order  (rather  than 
No.  50  assigned  to  original  Channel  230 
allotments). 

Homer,  Ruston,  and  Vivian,  Louisiana, 
and  San  Augustine,  Texas 

Mid  American  Media  Company  ("Mid 
American"*),  licensee  of  Station 
KCOZ(FM),  Shreveport.  Louisiana, 
seeks  reconsideration  of  channels 
allotted  to  Homer.  Louisiana  (Channel 
260A):  Ruston.  Louisiana  (Charmel 
258A);  Vivian,  Louisiana  (Channel 
239A);  and  San  Augustine.  Texas 
(Chaimel  260A).  Mid  American  argues 
that  the  channel  allotments  preclude  its 
plans  to  upgrade  its  facilities  for  Station 
KCOZ(FM)  (ftt)m  Channel  261A  to 
Channel  259C1.  259C2  or  260)  to  provide 
"improved  service"  to  its  listening 
audience.  In  support.  Mid  American 
points  out  that  there  was  "no 
opportunity"  outside  of  this  omnibus 
proceeding  to  petition  to  upgrade  its 
facilities  because  the  Commission 
imposed  a  "freeze"  on  new  petitions 
prior  to  the  effective  date  of  the  Order 
which  created  Class  Cl  and  Class  C2 
facihties. 

Mid  American's  proposal  to  upgrade 
its  facilities  would  not  have  met  the 
strict  criteria  limiting  proposals  for 
consideration  in  this  proceeding  since  it 
did  not  meet  any  of  the  categories  set 
forth  in  the  Notice  in  this  proceeding.  In 
view  of  the  foregoing,  the  petition  for 
reconsideration  is  denied.  See  also 
paragraph  2  of  the  Memorandum 
Opinion  and  Order,  supra. 

It  should  be  noted  that  although  Mid 
American  cannot  upgrade  on  either  of 
the  channels  requested,  the  Commission 
has  allotted  FM  Channel  275C2  to 
Shreveport  Louisiana,  in  response  to  a 
separate  petition  for  reconsideration  in 
this  proceeding.  (See  Shreveport, 
Louisiana,  infra.)  Thus  Mid  American, 
along  with  other  qualified  appUcants. 
can  apply  for  a  Class  C2  station  on 
Channel  275. 


'SO  FR  2S35.  published  lanuary  22, 1965. 


*Mid  America's  license  was  assigned  to  James 
A.  Reeder.  individually,  on  |une  5. 19B5  (BALH- 
850401CI). 
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Shreveport,  Louisiana 

Willie  Jefferson  ("Jefferson")  requests 
reconsideration  of  the  allotment  of 
Channel  279A  to  Shreveport,  Louisiana, 
urging  instead  the  aliotnient  of  channel 
•275C2  as  originally  proposed  in  the 
Notice  in  this  proceeding.  Jefferson 
submitted  technical  studies 
demonstrating  the  feasibility  of  allotting 
Channel  275C2  to  Shreveport.  Jefferson 
alsc  argues  that  due  to  technical 
considerations  it  would  be  impossible 
for  Class  A  facilities  to  provide  city 
grade  coverage  (70  dBu)  to  the  entire 
city  of  Shreveport  as  required  by  the 
Rules. 

The  Commission  has  conducted 
additional  engioeering  studies  and 
determined  that  Channel  275C2  can  be 
allotted  to  Shreveport,  Louisiana,  with  a 
site  restriction  of  21.89  kilometers  (13.6 
miles)  southeast '  to  avoid  short  spacing 
to  Station  KOSY-fM.  Texarkana.  Texas. 
Thus  the  Commission  will  substitute 
Channel  275C2  for  Channel  279A  at 
Shreveport  Louisiana. 

In  accordance  with  the  Public  Notice 
of  May  &  1985.  the  community  of 
Shreveport  Louisiana,  will  retain  its 
numerical  sequence  No.  27  and 
applications  will  be  accepted  for 
Channel  275C2  at  Shreveport  Louisiana, 
in  that  order  (rather  than  No.  13 
assigned  to  original  Channel  275 
allotments). 

Spring  Arbor.  Michigan 

Spring  Arbor  College  requests 
reconsideration  of  the  allotment  of 
Channel  295A  to  Spring  Arbor  seeking 
to  have  the  channel  reserved  for 
noncommercial  educational  use  so  that 
it  can  switch  from  its  present  Channel 
207.  Spring  Arbor  alleges  that  this 
substitution  would  ehminate  Channel  6 
interference  and  enable  a  number  of 
other  colleges  to  gel  a  noncommercial 
educational  channel. 

Each  channel  allotment  granted  in  this 
proceeding  is  available  for  application 
to  be  used  as  a  noncommercial 
educational  station.  The  comparative 
need  for  this  type  of  programming 
versus  commercial  programming  is  more 
appropriately  determined  in  the  hearing 
context  For  the  above  reasons  we  have 
not  exclusively  reserved  any 
commercial  channels  for  noncommercial 
educational  use  in  this  proceeding. 

Eden  Prairie,  Minnesota 

Fresh  Air.  Inc.,  licensee  of  educational 
FM  Station  KFAI,  has  filed  a  petition  for 
reconsideration  of  the  Commission's 


'!(  should  he  noted  that  the  site  reslriclion 
includes  a  10  mile  b«ffcr  zone  for  Station  KOSY- 
FM.  AUesations  thai  Uw  station  may  not  be  able  to 
utiliie  the  buffer  zone  are  speculative  at  this  time. 


decision  to  allot  Channel  289A  to  Eden 
Prairie,  Minnesota.  They  request  the 
allotment  of  Channel  289A  be  made  to 
Minoeapclis.  Minnesota,  instead  of 
Eden  Prairie.  They  state  that  the 
allocation  to  Minneapolis  would 
intprove  public  radio  service  by 
providing  a  new  frequency  for  which 
KFAI  could  apply  and  thus  eliminate  the 
interference  which  currently  exists 
between  Stations  KFAI  and  KMOJ, 
Minneapolis,  and  would  also  permit 
expansion  of  both  stations  to  serve  a 
larger  area.  The  allotment  of  Channel 
289A  to  Minneapolis  would  preclude  the 
allotments  made  to  Eden  Prairie  and 
Lakeville  in  this  proceeding.  Since 
Minneapolis  is  served  by  7  commercial 
and  4  noncommercial  stations,  and  the 
new  channels  will  provide  a  first  local 
service  for  Eden  Prairie  and  Lakeville. 
the  CommisstOD  does  not  find  sufficient 
reason  to  grant  Fresh  Air's  request. 

Bay  St.  Louis,  Mississippi 

Jo  Anne  Yates  requests 
reconsideration  of  the  allotment  of 
Channel  233A  to  Bay  St.  Louis,  Yates 
argues  that  Long  Beach,  Mississippi, 
should  have  been  preferred  because  the 
channel  would  provide  a  first  local 
service  to  Long  Beach  whereas  Bay  St. 
Louis  already  has  a  daytime-only  AM 
station. 

The  Long  Beach  proposal  was  denied 
because  the  allotment  would  be  short- 
spaced  to  the  buffer  zone  protection 
given  to  Station  WKSJ(FM),  Mobile, 
Alabama.  At  that  time  Station  WKSJ 
had  an  application  to  relocate  which 
would  eliminate  the  short-spacing. 
However,  that  application  has  since 
been  returned.  A  petition  for 
reconsideration  of  that  action  is  now 
pending.  The  Commission  also  has 
pending  a  petition  for  reconsideration  in 
Docket  83-493  concerning  the  allotment 
of  Channel  237A  to  Gulf  Breeze,  Florida, 
which  precluded  the  grant  of  the  Mobile 
site  relocation.  In  view  of  the  fact  that 
the  Mobile  station's  bufler  rone  still 
must  be  protected,  we  can  not  allot  the 
requested  channel  to  Long  Beach  at  this 
time. 

Cameron,  Missouri 

Cameron  Radio,  Inc.  ("CRr)  requests 
reconsideration  of  the  allotment  of 
Channel  223A  to  Richmond.  Missouri. 
CRI  ar^es  that  Channel  222A  can  be 
allocated  to  Cameron  with  a  site 
restriction.  We  agree  with  CRI  that 
Channel  222A  can  be  allotted  to 
Cameron  with  a  site  restriction  7.7 
kilometers  (4.8  miles)  northwest  of  the 
community.  The  site  restriction  will 
prevent  short  spacing  to  Channel  223A, 
Richmond.  Missouri. 


The  community  of  Cameron,  Missouri, 
will  receive  nimfierical  sequence  No.  58 
for  the  filing  of  applications  on  Channel 
222. 

East  Prairie,  Missouri 

The  Commission  originally  proposed 
Channel  287A  for  East  Prairie,  Missouri, 
in  the  Notice  of  Proposed  Rule  Making. 
The  First  Report  and  Order  omitted 
Charmel  287A  from  consideration,  and 
stated  in  an  Appendix  that  the  channel 
was  short-spaced  with  an  existing 
station  on  Channel  289,  McComb. 
Mississippi. 

Barney  L.  Webster  ("Webster")  has 
filed  a  Petition  for  Reconsideration  of 
this  decision.  Webster  has  furnished  an 
engineering  report  that  shows  that  the 
allotment  of  Chaimel  287A  to  East 
Prairie.  Missouri  complies  with  all  of  the 
mileage  requirements  of  the  Rules.  It 
appears  that  the  coordinates  for 
McComb,  Mississippi.  Station  WAKH- 
FM,  were  incorrectly  entered  into  the 
Commission's  records.  (See  also  the 
discussion  for  Alexandria.  Louisiana  at 
page  13). 

A  staff  engineering  study  shows  that 
Channel  287 A  can  be  allocated  to  East 
Prairie.  Missouri,  in  compliance  with  the 
Commission's  mileage  requirements. 
East  Prairie  will  be  given  numerical 
sequence  No.  64  for  the  filing  of 
applications  on  Channel  287 A. 

Kirksville,  Missouri 

Vera  F.  Burk  ("Burk").  General 
Manager  of  StaUon  KIRX(AM)  and 
KRXL(FM).  Kirksville,  Missouri,  has 
filed  a  petition  for  reconsideration  of  the 
allocation  of  FM  Channel  300C1  to 
Kirksville,  MissourL  Burk  states  that  the 
Notice  proposed  a  Class  A  station  for 
Kirksville  and  feels  that  an  opportunity 
for  comments  should  have  been  given  on 
the  possibility  of  allocating  a  higher 
class  of  channel. 

Burk  states  that  Kiricsville  is  a 
community  of  approximately  18.000  and 
is  served  by  a  Class  IV  AM  station,  one 
Class  C  FM  station  and  one  Class  A  FM 
station.  Burk  further  states  that  the 
market  is  very  intensely  competitive  in  a 
sparsely  populated  farm  area  and  she 
questions  whether  the  existing  Class  C 
station  could  survive  another  higher 
(Jass  station  being  operated  in  this  area. 

The  Commission  attempted  to  allocate 
a  higher  class  channel  to  any  community 
with  a  population  over  10,000.  Economic 
arguments  are  more  appropriately  raised 
in  connection  with  an  application  filed 
for  the  channel.  See  Grdnd  function, 
Colorado,  26  R.R.  2d  513  (1973). 
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Omaha.  Nebraska 

On  our  own  motion,  the  Commission's 
staff  has  determined  that  Channel  290A 
can  be  allotted  to  Omaha  without  a  site 
restriction  and  provide  city  grade 
coverage  (70  dBu)  to  approximately 
100%  of  the  city.  As  discussed  earlier  in 
paragraph  4.  supra,  due  to  the  nature  of 
this  proceeding  in  attempting  to  provide 
additional  service  to  large  communities, 
the  Commission  is  willing  to  waive 
§  73.315  of  the  Rules  so  as  to  allot 
Channel  290A.  The  community  of 
Omaha,  Nebraska,  will  receive 
numerical  sequence  No.  3  for  the  filing 
of  applications  on  Channel  290A. 

Margate  City,  New  Jersey 

North  Cape  May.  New  Jersey 

WHdwood  Crest.  New  Jersey 

Group  Six  Communications,  Inc.  filed 
a  petition  for  reconsideration  stating 
that  the  transmitter  locations  for  the 
channels  allotted  to  North  Cape  May 
and  Wildwood  Crest  would  have  to  be 
located  in  the  Atlantic  Ocean  in  order  to 
comply  with  the  distance  separation 
requirements  and  therefore  the  channels 
should  be  deleted. 

The  Commission's  staff  found  that  the 
only  available  sites  for  channels  allotted 
to  North  Cape  May,  Wildwood  Crest 
and  also  Margate  City  were  onshore. 
Therefore,  the  staff  undertook  to  find 
alternate  channels  for  these 
communities  as  follows:  North  Cape 
May— Channel  294A  with  a  site 
restriction  1.4  kilometers  south; 
Wildwood  Crest— Channel  226A; 
Margate  City— Channel  241A  with  a  site 
restriction  7.1  kilometers  southwest. 

In  accordance  with  the  Public  Notice 
of  May  8, 1985,  the  community  of  North 
Cape  May  will  retain  its  numerical 
sequence  No.  78  for  applications  on 
Channel  294A,  Wildwood  Crest  and  will 
retain  No.  58  for  applications  on 
Channel  226A  and  Margate  City  will 
retain  No.  32  for  applications  on 
Channel  241A.  . 

Albuquerque,  New  Mexico 

On  our  own  motion  the  Commission's 
staff  has  determined  that  Channel  267A 
can  be  allotted  to  Albuquerque  with  a 
site  restriction  of  6.7  km  (4.2  miles) 
southwest  and  provide  city  grade 
coverage  to  approximately  90%  of  the 
city.  As  discussed  earlier  in  paragraph  4, 
supra,  due  to  the  nature  of  this 
proceeding  in  attempting  to  provide 
additional  service  to  large  communities, 
the  Commission  is  willing  to  waive 
§  73.315  of  the  Rules  so  as  to  allot 
Channel  267A.  The  community  of 
Albuquerque  will  receive  numerical 
sequence  No.  22  for  the  filing  of 
applications  on  Channel  267A. 


Los  Lunas,  New  Mexico 

A  petition  for  reconsideration  has 
been  filed  by  Victor  S.  Lopez  and 
Antoinette  S.  Lopez  requesting  the 
allotment  of  FM  Channel  267C2  instead 
of  292A  to  Los  Lunas,  New  Mexico. 

A  staff  study  indicates  that  FM 
Channel  267C2  could  be  allotted  to  Los 
Lunas  only  if  Albuquerque,  New 
Mexico,  in  denied  Channel  267A  (See 
Albuquerque,  New  Mexico,  supra.).  We 
believe  it  would  be  in  the  public  interest 
to  provide  channels  to  bodi  communities 
rattier  than  a  higher  class  to  Los  Lunas. 

Mechanicville,  New  York 

Mechanicville  Broadcasting  Company, 
licensee  of  daytime-only  AM  Station 
WMVI.  Mechanicville.  New  York,  filed  a 
petition  for  reconsideration  of  the 
allocation  of  Channel  283A  to 
Mechanicville.  Mechanicville 
Broadcasting  argues  that  the  community 
cannot  economically  support  another 
radio  station  and  therefore  requests  that 
the  channel  be  allocated  to  any  nearby 
larger  community.  If  the  channel  is  not 
reallocated,  Mechanicville  Broadcasting 
asks  that  no  applications  be  accepted 
for  Mechanicville  until  the 
Commission's  decision  in  consolidated 
Dockets  84-650/862,  Central  Bucks 
Broadcasting,  et  ai.  is  resolved.  In  that 
proceeding  Station  WMVI  is  seeking  to 
improve  to  fuUtime  facilities  on  1160 
kHz. 

The  Commission  proposed  the 
allocation  at  Mechanicville  as  its  first 
fuUtime  local  facility.  Expressions  of 
interest  in  applying  for  the  frequency 
were  received.  Petitioner's  argument 
regarding  a  declining  economy  in 
Mechanicville  is  not  a  sufficient 
justification  for  denial  of  the  allocation. 
As  we  have  held  on  numerous 
occasions,  if  the  community's  status  is 
not  questionable  and  a  proponent 
believes  that  there  is  a  need  for  an 
additional  service,  the  Commission  has 
no  reason  to  question  such  judgment. 
See  Chadron.  Nebraska,  52  R.R.  2d  1480 
(1982),  and  Sacramento,  California,  50 
R.R.  2d  951  (1982).  As  to  Mechanicville 
Broadcasting's  request  that  no 
applications  be  accepted  until  the 
conclusion  of  its  AM  application   " 
hearing,  we  find  such  an  approach 
would  be  unfair  to  other  interested 
persons.  However,  we  note  that  Channel 
283  is  scheduled  to  be  the  last  (No.  80) 
Docket  64-231  channel  open  for 
applications.  See  Public  Notice  of  May 
8, 1985  Notice  of  Random  Selection  of 
FM  Channels. 


Banner  Elk  and  Patterson,  North 
Carolina 

Action  Publishing  Company 
("Action")  and  Richard  Foster  and 
Dempsey  Wilcox  ("Foster-Wilcox") 
separately  request  reconsideration  of 
the  Commission's  decision  to  allocate 
Channel  264A  to  Patterson.  North 
Carolina  urging  instead  that  the  channel 
should  be  allocated  to  Banner  Elk^  North 
Carolina.  Action  raises  the  issue  of 
Patterson's  community  status.  Foster- 
Wilcox  states  that  the  population  figures 
on  which  the  Commission  based  its 
decision  were  not  accurate. 

The  Commission  based  its  decision  to 
allot  Channel  284A  to  Patterson  on  the 
category  of  need  and  population.  As 
Banner  Elk  and  Patterson  fit  the  same 
category,  each  providing  a  first  local 
service,  the  greater  population  was  the 
deciding  factor.  The  population  for 
Banner  Elk  was  listed  in  the  U.S.  Census 
as  1.087.  Patterson  was  not  listed  in  the 
U.S.  Census.  Population  figures  for  "the 
Patterson  area"  were  provided  by  the 
petitioner  as  2,500.  We  attributed  this 
information  to  Patterson  itself.  Foster- 
Wilcox  indicates  that  the  1985  Rand 
McNally  Commercial  Atlas  and 
Mariieting  Guide  lists  Patterson  as 
having  400  persons.  Therefore,  in  the 
absence  of  the  U.S.  Census  data  for 
Patterson  or  any  other  population  data 
provided  we  shall  rely  on  the  Rand 
McNally  figure.  In  accordance  with  our 
established  guidelines,  we  herein 
reverse  our  earlier  decision  and  allot 
Channel  264A  to  Banner  Elk,  North 
Carolina  based  on  its  higher  population. 
The  community  of  Banner  Elk  will 
receive  numerical  sequence  No.  7  for  the 
filing  of  applications  on  Channel  264A. 

Jacksonville,  Camp  Lejeune.  Belhaven, 
and  Nags  Head.  North  Carolina 

Winfas.  Inc.  and  Winfas  of  Belhaven 
jointly  filed  a  petition  for 
reconsideration  of  the  Commission's 
rejection  of  its  counterproposal  to 
substitute  Channel  254C2  for  its  Channel 
221A  at  Jacksonville.  N.C;  substitute 
Channel  286C2  for  its  Channel  221A  at 
Belhaven,  N.C;  substitute  Channel 
222C2  for  the  proposed  Channel  266A  at 
Camp  Lejeune,  N.C;  and  allocate 
Charmel  222A  to  Nags  Head,  N.C,  as  its 
first  local  FM  service.  Winfas'  request 
for  the  allocation  of  Channel  254C2  at 
Jacksonville  is  being  considered  in  the 
Further  Notice  of  Proposed  Rule  Making 
in  this  proceeding  (see  footnote  1  of  the 
Memorandum  Opinion  and  Order]  and 
therefore  will  not  be  discussed  herein. 
Winfas  did  not  state  any  intention  to 
apply  for  the  Camp  Lejeune  channel,  if 
allocated.  In  the  First  Report  and  Order 
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herein,  no  channel  was  allocated  to 
Camp  Lejeune  as  it  was  found  that  only 
a  Class  A  would  meet  the  spacings  but 
that  a  Class  A  could  not  provide  the 
requisite  city-grade  coverage  to  any  part 
of  the  community.  As  to  its  requests  for 
a  new  allocation  at  Nags  Head  and  the 
upgrading  of  its  Belhaven  Channel  221 A 
operation,  these  charmels  can  be 
allotted  without  requiring  any  other 
changes  in  the  Table  of  Allotments. 
These  requests  were  not  acceptable  as 
counterproposals  in  this  proceeding 
since  the  Belhaven  proposal  did  not 
meet  any  of  the  categories  and  the  Nags 
Head  channel  is  not  contingent  on  the 
deletion  of  Channel  221A  from 
Belhaven.  Thus  we  have  accepted  the 
proposals  as  new  petitions  and  they  will 
be  dealt  within  a  separate  rulemaking 
(RM-5061.  5062). 

Semora,  North  Carolina 

South  Boston,  Virginia 

Ansun  Broadcasting  Company 
("Ansun")  seeks  reconsideration  of  the 
allotment  of  Channel  294A  to  South 
Boston,  Virginia,  suggesting  the  channel 
should  be  allotted  instead  to  Semora, 
North  Carolina.  Roxboro  Broadcasting 
Company.  Roxboro,  North  Carolina,  and 
Halifax  Broadcasting  Company,  Inc., 
South  Boston,  Virginia,  filed  an 
opposition  and  supporting  comments, 
respectively,  seeking  to  avoid  the 
competition  a  new  FM  channel  would 
bring  to  either  community.  Ansun  states 
that  Channel  294A  could  be  sited  at 
Semora.  in  order  to  provide  that 
community  with  its  first  local  FM 
service.  The  Semora  proposal  was 
denied  because  the  grant  of  an 
application  for  Station  WRDX  Channel 
293,  Salisbury,  North  Carolina, 
precluded  a  reasonable  site  restriction 
for  Semora.  However,  on  further  review 
Channel  294A  can  be  sited  at  Semora 
with  a  restriction  of  9.75  kilometers  (6.1 
miles)  northeast.'In  comparing  South 
Boston.  Virginia,  receiving  its  second 
FM  channel  for  minority  service  (2.0), 
and  Semora.  North  Carolina,  receiving 
its  first  local  service  (3.0),  Semora 
should  be  preferred.  Therefore,  in 
accordance  with  the  cosiparative 
criteria  set  forth  in  this  proceeding,  we 
herein  reverse  our  earlier  decision  and 
allot  Channel  294A  to  Semora,  North 
Carolina,  instead  of  to  South  Boston, 
Virginia.  As  noted,  the  allotment  of 
Channel  294A  to  Semora  is  conditioned 
on  the  issuance  of  a  license  to  Station 
WRDX.  Salisbury,  at  the  new  site. 


'Tbii  tile  if  based  on  the  isauance  of  a  petmil  for 
Station  WROX.  Salisbury,  to  change  tta  tranfimitter 
location.  The  allotment  of  Channel  294A  will 
depend  on  the  issuance  of  a  license  to  Station 
WROX  at  the  new  site. 


The  community  of  Semora,  North 
Carolina,  will  receive  numerical 
sequence  No.  15  for  the  filing  of 
applications  on  Channel  294A. 

Wrightsvilh  Beach.  North  Carolina 

On  our^wn  motion,  the  Commission's 
staff  has  determined  that  the  site 
restriction  of  0.8  km  northeast  of 
Channel  229A,  Wrightsville  Beach,  is 
unnecessary  and  that  the  allotment  can 
be  made  without  a  site  restriction. 

Columbus,  Ohio 

On  our  own  motion,  the  Commission's 
staff  has  determined  that  Channel  298A 
can  be  allotted  to  Columbus  without  a 
site  restriction  and  provide  city  grade 
coverage  to  approximately  98%  of  the 
community.  As  discussed  earlier,  in 
paragraph  4.  surpa,  due  to  the  nature  of 
this  proceeding  in  attempting  to  provide 
additional  service  to  large  communities, 
the  Commission  is  willing  to  waive 
9  73.315  of  its  Rules  so  as  to  allot 
Channel  298A.  Canadian  concurrence  in 
the  allotment  has  been  requested.  The 
community  of  Columbus  »vill  receive 
numerical  sequence  No.  21  for  the  filing 
of  applications  on  Channel  298A. 

Lancaster-Upper  Arlington,  Ohio 

John  Garber  and  Associates 
("Garber")  filed  a  counterproposal  for 
Lancaster.  Ohio,  which  was  returned  as 
it  did  not  meet  any  of  the  stated 
categories  of  need.  Garber  now  seeks 
reconsideration  of  the  allocation  of 
Channel  255A  to  Upper  Arlington,  Ohio, 
arguing  the  channel  should  be  allocated 
to  Lancaster  instead.  Garber  questions 
the  status  of  Upper  Arlington  as  a 
community  for  allocation  purposes, 
contending  that  it  is  essentially  a 
"bedroom"  for  Columbus,  Ohio, 
populated  by  affluent  commuters, 
without  any  local  industry  and  wholly 
dependent  upon  the  city  of  Columbus  for 
the  employment  and  well-being  of  its 
residents,  h  also  states  that  any  Upper 
Arlington  station  would  be  perceived  as 
another  Columbus  staticm,  not  as  a  local 
Upper  Arlington  facility. 

Mid-State  Media  filed  an  of^msition 
stating  Upper  Arlington  has  its  own 
local  newspaper.  The  Upper  Arlington 
News,  its  own  ptibhc  schools,  fire 
department  and  police  department  In 
addition,  it  contemls  the  community  has 
many  professional  office-research 
complexes,  financial  institutions  and 
retail  firms.  Mid-State  also  states  that 
there  are  numerous  social  and  service 
organizations,  &e  largest  of  which  is  the 
Upper  ArKngton  Civic  Association. 

We  believe  that  Upper  Arlington  is  a 
community  for  allocation  purposes.  It  is 
a  community  of  substantial  size,  with  a 
1980,  U.S.  Census  population  of  35,648 


persons,  and  we  have  been  provided 
with  additional  data  showing  that  Upper 
Arlington  does  in  fact  meet  our 
definition  of  a  community,  that  it  is  an 
identifiable  population  grouping. 
Therefore  we  reaffinn  our  earlier 
decision. 

Lindsay,  Oklahoma 

Shawnee,  Oklahoma 

Edwards  Investment  Company 
("Edwards")  filed  a  peUtion  for 
reconsideration  of  the  allotment  of 
Channel  286A  to  Lindsay,  Oklahoma. 
Edwards  states  that  Channel  286A 
should  have  been  allotted  to  Shawnee 
instead  as  its  first  local  FM  service.  The 
counterproposal  was  previously 
returned  as  not  meeting  the  categories  of 
need  specified  in  the  Notice.  Shawnee 
currently  receives  fulltime  local  service 
from  AM  Station  KGFF.  Further, 
petitioner  did  not  specify  that  the  FM 
allocation  at  Shawnee  would  provide 
any  first  or  second  aural  service, 
minority  radio  service,  or  public  radio 
service.  We  note  that  Shawnee  has 
recently  been  allocated  FM  Channel  238 
by  the  Report  and  Order,  MM  Docket 
84-508,  50  FR  34465  (published  August 
26, 1985),  and  that  by  letter  of  June  14. 
1985,  Edwards  stated  an  intention  to 
apply  for  that  fiequency.  The  window 
period  for  filing  applications  on  that 
channel  has  been  aimounced  as 
September  27, 1985,  through  October  28, 
1985. 

Everett,  Pennsylvania 

Radio  Everett,  Inc.  ("REI")  filed  a 
petition  for  reconsideration  requesting 
the  allocation  of  Channel  282A  to 
Everett  in  lieu  of  Channel  298A.  as 
allocated  in  the  First  Report  and  Order. 
Channel  298A  requires  the  imposition  of 
a  2.8-mile  north  site  restriction  and  REI 
contends  that  due  to  the  intervening 
terrain  it  would  not  be  possible  to 
provide  line-of-sight  service  to  all  parts 
of  the  community  from  such  a  site.  REI 
has  provided  us  with  a  convincing 
showing  that  use  of  Channel  298A,  sited 
in  the  restricted  area,  would  indeed 
result  in  severe  shadowing.  Thus,  we 
shall  substitute  Channel  282A  for 
Channel  29eA  at  Everett.  Channel  282A 
can  be  allocated  to  Everett  in 
compliance  with  flie  Commission's 
mileage  separation  requirements 
without  the  imposition  of  any  site 
restriction.  Canadian  concurrence  in  the 
allotment  has  been  requested.  In 
accordance  with  tiie  Pablic  Notice  of 
May  8, 1985,  the  community  of  Everett, 
Pennsylvania,  will  retain  its  numerical 
sequence  of  No.  21  and  applications  will 
be  accepted  for  Channel  282A  in  that 
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order  rather  than  No.  48  assigned  to 
original  Channel  282  allotments. 

Georgetown,  South  Carolina 

Based  on  our  own  study,  the  site 
restriction  for  Channel  229A  at 
Georgetovsm  has  been  changed  to  8.7  km 
(5.4  miles]  south  in  order  to  allow  site 
availability  on  land. 

Marion  and  Charleston,  South  Carolina 

Andrews-Inteimart  Broadcasting 
Company,  bcensee  of  FM  Station 
WQSQFM),  Andrews,  South  Carolina 
{"WQSC"),  seeks  reconsideration  of  the 
CommissioD's  decision  denying  its 
counterproposal  to  substitute  Channel 
263C2  for  265A  at  Andrews,  South 
Carolina,  because  it  did  not  specify  one 
of  the  categories  of  need  as  outlined  in 
the  omnibus  Notice.  In  this  regard  it 
argues  that  the  Andrews  proposal  could 
provide  a  first  {ind  second  aural  service. 
It  also  argues  that  a  first  FM  channel 
could  be  allotted  to  Lake  View,  South 
Carolina,  rather  than  a  second  service  at 
Marion,  Sonth  Carolina.  We  have 
studied  WQSCs  showing  of  first  and 
second  aural  service  and  find  that  the 
showing  is  inadequate  in  that  it  did  not 
take  into  account  AM  stations  in  the 
area  but  only  FM.  Therefore,  its  showing 
depicts  areas  which  lack  only  FM 
service,  not  aural  service.  Proponents 
claiming  first  or  second  aural  service 
were  advised  that  the  showing  should 
be  done  pursuant  to  the  method  set  forth 
in  Roanoke  Rapids,  N.C..  9  F.C.C.  2d  672 
(1967)  and  Anamosa,  Iowa,  46  F.C.C.  2d 
520  (1974).  which  specifies  that  AM 
service  must  be  taken  into  account  in 
"white"  and  "gray"  area  showings, 
"nierefore,  we  uphold  the  staff's 
determination  that  WQSCs 
counterproposal  as  concerns  Andrews  is 
not  acceptable. 

As  to  its  request,  on  behalf  of  Willard 
Payne,  that  Channel  277A  be  allocated 
to  Lake  View,  our  engineering  study 
shows  that  this  proposal  is  also  not 
acceptable  in  this  proceeding.  The 
channel  can  be  allocated  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  conflicting  with  any  of  the 
Docket  84-231  proposals.  Therefore,  the 
Lake  View  proposal  will  be  the  subject 
of  a  separate  Notice  of  Proposed  Rule 
Making  (RM-5120). 

Sumter  and  Marion,  South  Carolina 

Winfas  of  South  Carolina,  Inc.  and 
Swamp  Fox  Broadcasting  Corporation 
("Winfas")  jointly  filed  a 
counterproposal  requesting  that  Channel 
233C2  be  allotted  to  Marion  in  lieu  of 
our  proposal  to  assign  Channel  263A 
and  that  Channel  262A  be  allotted  to 
Sumter  in  lieu  of  our  proposed  Channel 


234A.  Winfas  is  the  licensee  of  Station 
WKXS(FM),  Marion.  Winfas's  proposal 
was  returned  by  the  Commission  as  not 
meeting  the  requirements  for  acceptable 
coimterproposals  as  set  forth  in  the 
Notice.  Winfas  seeks  reconsideration  of 
that  action,  stating  that  although  we 
claim  that  it  may  resubmit  its  request  at 
the  conclusion  of  this  proceeding,  in 
reality  it  will  be  foreclosed  from  doing 
so. 

As  was  stated  in  the  Notice. 
acceptable  counterproposals  had  to 
specify  one  of  the  categories  of  "need" 
as  listed  in  paragraph  12  therein.  Station 
WKXS(FM)  already  provides  Marion 
with  its  first  fuUtime  local  service  and 
its  second  local  service,  as  die 
community  has  assigned  to  it  AM 
Station  WATP.  The  Commission  abo 
stated  that  counterproposals  which 
specified  service  to  unserved  or 
undersenred  areas  or  for  minority  or 
public  radio  service  would  also  be 
acceptable.  Winfas,  however,  provides 
no  such  showings,  llierefore,  we  uphold 
the  staffs  rejection  of  Winfas' 
counterproposal.  See  also  paragraph  2  of 
the  Memorandum  Opinion  and  Order, 
supra. 

Spencer,  Tennessee 

Plateau  Broadcasting,  Inc.  ("Plateau"), 
licensee  of  Station  WXVL  (Channel 
257 A),  Crossville,  Tennessee,  petitioned 
for  reconsideration  of  the  decision  to 
allot  Channel  254A  to  Spencer, 
Tennessee.  Plateau  states  that  the 
allotment  to  Spencer  would  forever 
foreclose  WXVL  from  upgrading  its 
facihties. 

Plateau  failed  to  provide  a  showing 
that  its  proposal  met  any  of  the 
categories  of  need  outlined  in  the  Notice 
of  Proposed  Rule  Making.  49  FR  11214, 
published  March  26. 1984.  Therefore,  we 
properly  dismissed  the  proposal  of 
Plateau  Broadcasting,  Inc. 

Grays  vi lie,  Tennessee 

Crab  Orchard,  Tennessee 

Millard  V.  Oakley  ("Oakley")  requests 
reconsideration  of  die  allotment  of 
Channel  230A  to  Spring  City,  Tennessee, 
instead  of  Graysville,  Tennessee. 
Oakley  states  the  weighting  criteria 
given  Graysville  and  Spring  Ci^  should 
have  favored  Graysville.  Oppositions 
were  filed  by  Govan  Broadcasting  and 
Walter  Hooper  UI. 

Originally,  Graysville  was  accepted 
as  a  counterproposal  to  the  Spring  City 
proposal  However,  we  determined  that 
Channel  230A  could  not  be  allotted  to 
Graysville  due  to  a  short  spacing  to 
Station  WKQD  (Channel  227)  at 
Tullahoma,  Tennessee.  Therefore,  we 
found  no  need  to  compare  the 


communities  of  Graysville  and  Spring 
City  when  making  the  allotment  to 
Spring  City.  We  thrai  searched  for 
another  channel  for  allotment  to 
Graysville  and  determined  that  Channel 
239A  was  available.  This  would  enable 
Spring  City  to  retain  Channel  230A. 
However,  Channel  Z39A  was  also 
available  at  Fort  Oglethorpe,  Georgia 
and  in  comparing  the  two  communities. 
Fort  Oglethorpe  was  selected.  As  a 
result  of  the  Graysville  denial  we  were 
also  able  to  allot  Channel  239A  to  Crab 
Orchard,  Tennessee.  Howevn'.  on  page 
8  of  this  Appendix,  supra,  the  Fort 
Oglethorpe  allotment  has  been  deleted 
making  the  cfaaimel  available  for 
consideration  at  Graysville.  The 
allotment  of  Channel  239A  at  Graysville 
would  conflict  with  the  allotment  of 
Channel  239A  to  Crab  Orchard,  as 
indicated.  Thus  a  comparison  of  these 
communities  is  necessary.  Both 
communities  would  receive  its  first  local 
service.  The  selection  will  be  made 
favoring  the  larger  populated 
community.  Graysville's  population  is 
1,380  as  opposed  to  Crab  Orchard's 
1,0^.  In  accordance  with  the 
comparative  criteria  set  forth  in  diis 
proceeding,  we  herein  delete  Channel 
239A  from  Crab  Orchard  and  reallot  the 
channel  to  Graysville.  A  staff 
engineering  study  reveals  that  there  is 
no  other  available  channel  for  allotment 
to  Crab  Orchard.  Tennessee.  The 
allotment  of  Channel  239A  to  Graysville 
requires  a  site  restriction  3.4  kilometers 
(2.1  miles)  north  of  the  community,  m 
order  to  avoid  short  spacing  to  the 
allotment  of  the  same  channel  to  Trion, 
Georgia.  The  conumniity  of  Graysville 
will  receive  numerical  sequence  No.  34 
for  the  filing  of  applications  on  Channel 
239A. 

Torrey.  Utah 

Ceja  Corporation  fCeja")  seeks  a 
Class  Cl  FM  channel  allotment  at 
Torrey,  Utah,  in  lieu  of  the  allotment  of 
Channel  2S3A.  Subsequendy  Ceja 
requested  the  withdrawal  of  its  petition 
for  reconsideration.  Thus  die  petition  is 
dismissed. 

Charlottesville.  Virgitwi 

CAV  Corporation  ("CAV")  seeks 
reconsideration  of  the  allotment  of 
Channel  298A  to  Charlottesville, 
Virginia.  CAV  seeks  to  have  the 
originally  proposed  Channel  241A 
allotted  to  Charlottesville  instead  of 
Channel  298A.  The  petition  was  filed 
late  and  was  inadvertently  listed  on 
public  notice.  In  accordance  with 
section  405  of  the  Communications  Act 
of  1934.  as  afliended,  a  petition  for 
reconsideration  must  be  filed  within 
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thirty  days  from  the  date  upon  which 
public  notice  is  given  of  the  order.  The 
Commission  does  not  have  the 
discretion  to  waive  this  statutory 
requirement.  Therefore,  the  petition  of 
CAV  shall  not  be  considered. 

Kewaunee,  Wisconsin 

Harbor  Cities  Broadcasting,  Inc. 
("Harbor  Cities"),  licensee  of  Station 
WAUN-FM  (Channel  224A).  Kewaunee, 
Wisconsin,  seeks  a  substitution  of 
channels  allocated  to  Seymour,  Brillion 
and  Plymouth,  Wisconsin.  The 
substitutions  would  permit  Harbor 
Cities  to  upgrade  its  facilities  in  a  future 
proceeding.  Harbor  Cities  has  since 
withdrawn  its  petition  for 
reconsideration  and  asks  that  we  treat 
their  request  as  a  new  petition  for 
rulemaking.  Therefore,  we  shall  dismiss 
the  reconsideration  and  will  consider 
the  request  in  RM-4914  at  a  later  date. 

Whitewater,  Wisconsin 

John.  G.  Weitzel  and  Chuck  Ingle 
("Weitzel-Ingle")  seeks  reconsideration 
of  the  allotment  of  Channel  283A  to 
Whitewater,  Wisconsin.  Weitzel-Ingle 
states  that  placement  of  Channel  283A 
should  be  made  to  provide  as  many 
people  as  possible  with  service  in 
Walworth  County.  Weitzel-Ingle 
believes  this  would  be  best 
accomplished  by  allotting  the  channel  to 
Delavan,  Wisconsin,  rather  than 
Whitewater.  There  were  six  mutually 
exclusive  proposals  seeking  the 
allotment  of  Channel  283A  for  use  in  the 
communities  of  Harvard,  Illinois,  and 
Oconomowoc.  Lake  Geneva,  Delavan, 
Elkhom  and  Whitewater,  Wisconsin. 
Therefore,  the  selection  was  made 
based  on  criteria  which  estabUshed  a 
higher  priority  for  a  community 
receiving  its  first  local  service  and 
favoring  the  larger  populated   - 
community.  Whitewater's  population  is 
11,520  as  opposed  to  the  other 
communities  without  local  service — 
Oconomowoc's  9.909,  Delavan's  5,684 
and  Elkhom's  4,605. 

In  accordance  with  the  comparative 
criteria  set  forth  in  the  Report  and 
Order,  we  chose  Whitewater  as  the 
largest  populated  community  without 
local  service.  The  need  for  reception 
service  in  other  parts  of  a  coimty  was 
not  a  factor.  A  staff  engineering  study 
reveals  that  there  is  no  alternate 
available  channel  for  allotment  to 
Delavan.  Wisconsin.  In  view  of  the 
above,  we  find  no  valid  argument  to 
require  a  reversal  of  the  decision  to  allot 
Channel  283A  to  Whitewater. 

Rio  Grande,  Puerto  Rico 

Radio  Musical,  bic.  ("RMI"),  licensee 
of  Station  WBRQ-FM  (Channel  249A). 


Cidra,  Puerto  Rico,  seeks 
reconsideration  of  the  allotment  of 
Channel  247B1  to  Rio  Grande. 
Thereafter,  RMI  requested  dismissal  of 
its  petition  for  reconsideration. 

However,  our  own  study  of  Channel 
247B1  indicates  that  there  is  no  land 
area  available  for  site  selection  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements.  In  view  of  that  fact  we 
shall  lower  the  class  of  channel  to 
Channel  247A  so  that  Rio  Grande  can 
obtain  its  first  local  service. 

Hector  M.  Rivera  Rios,  President  for 
the  Grupo  Pro  Estacion  de  Radio  en 
Naguabo,  seeks  reconsideration  of  the 
aforementioned  allotment  to  Rio 
Grande,  Puerto  Rico,  suggesting 
Naguabo  as  the  preferred  community. 
An  opposition  was  filed  by  Radio 
Musical,  Inc.  As  either  Rio  Grande  or 
Naguabo  could  have  received  its  first 
local  service,  the  selection  was  made 
favoring  the  larger  populated 
community.  Rio  Grande's  population  is 
12,047  as  opposed  to  Naguabo's  2,056. 
Based  on  the  criteria  established  in  this 
proceeding  the  allocation  of  Channel 
247A  to  Rio  Grande  was  properly 
decided.  In  a  separate  proceeding  (MM 
Docket  No.  85-209),  the  Commission  has 
proposed  to  allot  Channel  288A  to 
Naguabo.  Puerto  Rico.  In  light  of  that 
proposal  we  believe  no  further  action  is 
necessary  here. 

PAFTT  7»-{AMEN0EDl 

Appendix  B 

Accordingly,  it  is  ordered  that 
S  73.202(b)  of  the  Commission's  Rules  is 
amended  for  the  following  communities: 


CKy 


a«y 

ChwwMlNo. 

Tmaon.  AiiB)n«.   __ 

225.  229.  235.  241.  258. 

2eiA,298. 

Vumt,  Arizona. ... 

226,  236,  265A. 

E*1imirt,  Canton*.       _ 

22aA. 

Ea«t  Hemel.  CaMoRiia 

22SA. 

Cantury.  Florida 

288A. 

Canh«y  \rm^a,  FkvMa 

Penaacota,  Flonda 

2S4A. 

Ft  OgMhorpa.  Gaogia       _.      . 

Trion,  Geor^a 

239A. 

Casoy.  Mnoia ._ 

282B1 

mdanapois.  Indiana. 

226,  234,  238.  242A, 

277.  283,  289,  300. 

Royal  Camar.  Indiana .... 

279A. 

Ml  Vemoa  Kantucky _.. 

275A. 

NKtwIasvilla.  Kantucky 

273A. 

Alaxandria.  Lomwana 

226.  230A,  245.  282. 

Slwavapoa  LouWana.-..      

229,  233,  243,  2eiA. 

266.  275C2. 

Cameron,  Miaaouri    ..   , 

222A. 

East  Praine.  Moaowl 

2e7A. 

Omaha.  Nebraska „ 

222.  231.  241.  2gOA. 

253.  260.  264.  283. 

Margate  City.  New  Jersey 

241A. 

North  Cape  May.  Htm  Jersey 

294A. 

WiMiwood  Crest  New  Jersey.. 

228A. 

Afcoquerque.  New  Mexico 

222.  227,  231,  242.  258. 

262.  267A,  277.  300. 

Banner  Efc,  North  C»ollna- 

264A. 

Patterson.  North  Carolina 

Semora.  North  Cwokna... 

294A. 

Cotumbua,  Ohio.. 


Everett.  Pennaylvania 

Crab  Orchard,  Tannaaaaa.. 
Grayavwa,  Termeaaaa — .. 

South  Boaton.  Virginia 

Rio  Gianda.  Puano  Rico.... 


ChvmelNa 


222.  234,  242,  246.  250. 

259.  285A.  2g6A. 
2B2A. 


238A. 

248. 
247A. 


Appendix  C 

Pursuant  to  the  public  notice  of  May  8. 
1985.  Ranclom  selection  of  FM  channels,  the 
689  allocations,  as  revised  by  the  M.0.&0., 

will  be  available  in  the  following  order.  Dates 
will  be  announced  by  future  public  notices. 


England.  AR _, 

Colusa,  CA 

Marseilles,  IL. ....._. 

Corydon,  IN .......... 

Breatix  Bridge,  LA~....... 

Portage,  MI  „ 

Sparta,  MO 

Clarksdale,  MS 

West  Yellowstone,  MT 

Fredonia,  NY 

Pine  Ridge,  SD 

Harrogate,  TN 

Algoma.  WI _„ .. 

Moundsville,  WV ........... 


Elba.  AL 

Bloomfleld.  IN 

Girard.  KS „. 

Jonesville,  LA 

Vicksburg.  MS. 

White  Rock,  NM.... 

Fort  Plain,  NY 

Grove  City.  OH 

Suthlerlin,  OR 

Hardeeville.  SC 

Port  Isabel.  TX 

Richmond,  VA » 


Oakridge.  OR 

Reedsport,  OR 

Carrizo  Springs,  TX. 
Ruckersville,  VA 


Anchorage,  AK 
Cordova,  AL..... 
Montecito,  CA.. 

Smyrna,  DE 

Erath,  LA .._„.. 

Belzoni,  MS.......... 


Crisfield.  MD 

Standish.  MI 

Indianola,  MS 

Arlington.  NY 

Troy,  OH „.. 

Wauseon,  OH 

Willard,  OH 

Ridgebury,  PA 

Pittsbui^.  TX 

Mount  Jackson,  VA . 
Naches,  WA ...... 


Salisbury,  CT . 


243A 
243A 
243A 
243A 
243A 
243A 
243A 
243A 
243A 
243A 
243A 
243A 
243A 
243A 

266A 

zaeA 

286A 
266A 
286A 
286A 
286A 
286A 
28eA 

zesA 

266A 
266A 

221A 
221A 
221A 
221A 

225C 
225A 
22SA 
22SA 
22SA 
225A 

245A 
245A 
245A 
245A 
245A 
245A 
245A 
245A 
245A 
245A 
245A 

251A 
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Van  Burea  ME, 

Laurel,  MS 

Las  Vegas.  NM. 


George.  CA..> 

Gretna.  FL 

Cuthbert.  CA 

MUledgeville.  GA.... 

Coal  City,  IL 

Nicholasville.  KY  ..„ 

Mexico,  ME 

Banner  Elk.  NC 

Utlca,  NY 


Charleston.  SC 

Mission.  SD „. 

Bowie.  TX 

Palacios.  TX 

Chhstiansburg,  VA. 


Kearny.  AZ _„. 

Century,  FL 

Sac  City.  lA 

Casey.  IL 

Harlan.  KY. 

Lancaster,  KY 

SbepherdsvillcKY ...... 

Great  Harrington.  MA . 

Lakeville.  MN. 

Tracy.  MN....» 

Lindsay,  OK 

Johnsonville,  SC .. 
Robstowa  TX — 
Bridgewater,  VA.. 


Lafayette.  LA 

Topsham,  ME 

Ne%v  Prague.  MN. 
Broadway,  VA 


10 


Oraibi,  AZ . 


11 


Oriando,  FL, 
leffarson,  lA .... 
Dwi^tlL. 


Salisbury.  MD. 


Grand  Rapids,  ML— 

Kingsford.  MI 

Vassar.  MI 

Windsor.  NC 


Upper  Arlington.  OH. 

MiUersburg.  PA 

Lawrenceville.  VA.™. 


11 

No  cities  listed  for  Channel  281 

13 

Linden,  AL 

Flagstaff,  AZ 

Cartago,  CA 

McFarland,  CA 

Summerland  Key,  FL 
Statesboro.GA  .-...„.. 

Delphi.  IN 

Mt.  Vernon.  KY 

Raleigh,  NC 

Curwensville,  PA 

Orangeburg,  SC 

14 

Oxford.  AJL „ 

Tuba  City.  AZ 

Crescent  North.  CA~ 

Salmas,  CA 

Enfield.  CT 


2S1A 
2S1A 
2S1C 

2B4A 
2e4A 
264A 
2e4A 
284A 
273A 
284A 
264A 
2MA 
ZMA 
264A 
284A 
264A 
264A 

2S6A 
286A 
2S6A 
2B2B1 

2aeA 

286A 
286A 
2WA 

2aftA 

2MA 
286A 
286A 
2NA 
2WA 

238A 

zsaA 
zsaA 

Z38A 

252A 

25SA 
25SA 
25SA 
255A 
2SSA 
2SSA 
2S5A 
2S5A 
2»A 
»SA 
255A 


275A 
27SC2 
275A 
275A 
27SA 
275A 
275A 
275A 
27SA 
275A 
27SA 

2S0A 
250A 

2S0A 
2S0A 
2S0A 


Selbyville,  DE.. 


Ft.  Valley,  GA 

Wiggins,  MS .,„. 

Bayboro,  NC 

Gaston,  NC 

Beulah.  ND 

Grants,  NM 

Miiton-Freewater.  OR . 

Edmboro,  PA 

BeeviHe,  TX 

11 
IVumann,  ah 

Grinnell,  lA 

Mt  Vernon.  IN. 
Berea.KY 


Cave  City.  KY. 
North  Fort  Polk.  LA. 

Rayne,  LA 

Babbitt,  MN 

Mt  Vernon.  MO. 

Perryville,  MO 

Semora,  NC 

Irondequoit  NY- 
Church vi He.  VA. 
Matewan,  WV- 


1« 


N.  Crossett.  AR.„ 
China  Lake.  CA.. 

Qtiincy,  FL 

Sparta,  GA. 


RI. 


Beaver  Dam.  KY 
CuDberland.  KY 

Marion,  KY 

Springfield.  KY„ 
La  Crescent  MN 

Webster,  NY 

Nairagansett  Pier, 
New  Ellenton.  SC 
Maanington,  WV 
IT 

Westemport  MD  . 
Nephi.  UT. 

i« 

Florence,  AL „.... 

Montgomery,  AL. 

San  Jacinto.  CA 

Visalia.  CA 

Royal  Center.  IN 

Le  Sueur.  MN 

Center  Moriches.  NY 

Poughkeepsie.  NY 

Huron,  OH 


Madisonville.  TX. 
Odessa.  TX 


f 

Eureka,  IL 

Burkesville.  KY. 
Rocky  Mount  NC. 

Ocean  Acres,  NJ , 

Catricill.  NY 

Waterloo,  NY 

darksville.  TX 

Rodkdale,  TX , 

Torrey,  UT 

fO 

Tucson,  AZ „ , 

Reidsville,  GA , 

American  Falls.  ID.. 

Fredonia,  KS 

Antlers.  OK 

Calhoun.  TN 

Tyler,  TX 

Bridgeport  WV.. 


250A 
2S0A 
250A 
2S0A 
2SQA 
2S0A 
2S0C2 
2S0A 
2S0A 
2S0A 

294A 
2MA 
2»«A 
2a4A 
2MA 
2MA 
294A 
2MA 
294A 
294A 
2»«A 
2MA 
2MI^ 
294A 

274A 
274A 
274A 
27«A 
274A 
274A 
2r4A 
274A 
274A 
274A 
274A 
274A 
274A 

224A 
224A 

241A 

HA 

241A 
27aA 
241A 
241A 
241A 
241A 
241C2 
241C2 


253A 
2S3A 
253A 
253A 
253A 
2S3A 
25SA 
259A 
253A 

281A 
281A 
:»1A 
281A 
281A 
2B1A 
281C2 
281A 


»i 

Omega,  GA „.....„ 

Des  Moines.  lA ™..™ 

Galena,  IL 

Evansville.  IN «...._... 

Colimibus.  OH 

Fort  Shawnee,  OH ...... 

Everett  PA 

Charlottesville,  VA.., 


Pine  Bluff,  AR 

IdyUwild,  CA 

Milford.  DE 

Gooding,  ID  ..„.™..... 

Shelbyville,  KY 

Sou^  Fort  Polk.  LA 
Albuquerque. 
Stillwater,  NY 
Altamont  OR. 
CameroaTX. 
Narrows,  VA. 


sa 

Key  West.  FL 

New  Haven,  IN ,., 

Midway,  KY 

Maskegoa  MI ........ 

Kirksville,  MO 

West  Point  NE. 
Delaware,  OH...™™. 
Tobyhanna.  PA......™, 

West  Point  VA.„ 

M 

Dothan,  AL .. 

Cabot  AR ... 

Mableton,  GA 

Gahra,  UL 

Mitdiell,  IN 

North  Fort  Riley.  KS.. 
Lexingtoa  MS............. 

Lottisburg,  NC ...... 

Edgewood,  OH.... 

Canton,  SD 

Beaumont  TX 

u 

Mendota,  CA 

Cresco, lA 


26 


Helena,  AR „..„ 

Hanford,  CA 

Hayden,  ID 

Bay  St.  Louis.  MS. 

Silver  City.  NM 

Ravena.  NY 

Murrell's  Inlet  SC 

San  Carios,  AZ 

Irwinton,  GA  ..,„ 

Leesburg,  GA  ....„..«._ 

Royston,  GA....„ _, 

Shreveport  LA 

Hartford.  MI 

Alamogordo,  NM 

Wilburton,  OK 

McConnellsbm^,  PA., 
Fisher,  WV 

Kingman,  KS 

Eldorado,  OK 


Clerendoa  AR  • 

Chinle,  AZ 

Madera,  CA. 


29SA 
29SC2 
296A 
2SBA 
2g8A 
298A 
282A 
2g8A 

267A 
287A 
2S7A 
267A 
267A 
287A 
287A 
2B7A 
2B7C 
267A 
287A 

300A 

aooci 

SOOA 
900A 
300A 
SOOCl 
300A 
30QA 
MDA 
SODA 

Z73A 
273A 
273A 
27aA 
27SA 

273C2 
273A 
273A 
273A 
273A 

Z7)C2 

272A 
272A 

233A 
233A 
23M 
2SaA 

233A 
233A 
23SA 

279A 
27gA 
27BA 
27SA 

275C2 
279A 

tTtCl 
27«A 
279A 
279A 

232A 
232A 


297A 
297A 
297A 
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Las  Animas,  CO  ... 
Lake  Arthur,  LA ... 
Sleepy  Eye,  MN .... 

Warrenton,  NC 

Atlantic  City.  NJ- 
Highland.  NY . 
CrooksviUe.  OH.. 

Swanton.  OH 

Lawton,  OK 

Northumberland.  PA . 
Nolanville,  TX.. 
Post,  TX., 

Coebum,  VA 

Kemmerer.  WY 

M 

Winlield.  AL 

Paradise  Valley.  AZ. 
Lewes.  DE. 
Englewood.  FL. 
Arco.  GA.- 
Lakeland.  GA. 
Honolulu.  HI~. 
Mahomet,  IL~. 
Marshall.  IL.„.. 


Whitley  City.  KY. 
Berwick,  LA.. 
Opelousas,  LA . 

Ava.  MO...^ 

Ghaha,  NE 

Rochester,  NY. 
Syracuse,  NY.„ 
Philipsburg,  PA. 
Loris,  SC.. 
St  Stephen.  SC. 
San  Diego.  TX„. 

Stanton.  TX 

Lynchburg,  VA» 
Evansville,  WI .. 


SI 

San  Luis  Obispo.  CA.. 
Coal  Grove.  OH 


>S 

Monticello,  FL.. 

Greenwood,  MS 

Margate  City.  NJ.™ 
San  Angelo,  TX 


Buras  Triumph,  LA . 

New  Bern.  NC 

Whitehall  NY 

Myrtle  Point  OR 

Kingstree.  SC 

Ripley,  TN 

Tazewell  TN 

Pearsall  TX 

34 

Trion.  GA.. 

Belle  Plaine.  LA 

Winterset  lA 

Farmington.  IL 

Attica,  IN 

Nappanee,  IN 

Viviaa  LA 

Oscoda,  MI 

Langdon.  ND . 
Farmington,  NM . 
Gibsonburg.  OH . 
Shadyside,  OH.. 
Olyphant  PA .... 
Graysville,  TN... 


Key  Colony  Beach,  FL.-.. 


297A 
297A 
297A 
297A 
297B1 
297A 
297A 
297A 
2S7C2 
297A 
297A 
297A 
297A 
297A 

2goA 

290A 
290A 
290A 
29QA 
290A 
230C 
29QA 
29QA 
29QA 
29QA 
29QA 
290A 
290A 
290A 
290A 
2SQA 
290A 
290A 
290A 
2gOA 
290A 
290A 

246B1 
246A 

27QA 

270A 

241A 

270C1 

231A 
231A 
231A 
231A 
231A 
231A 
231A 
231A 

239A 
239A 
239A 
23gA 
239A 
239A 
239A 

239C2 
23eA 

239C1 
239A 
239A 
239A 
239A 

288A 


Wichita  Falls,  TX.„ 
M 

Sacramento,  CA 

Radcliff.  KY 

Plattsburgh.  NY 

Sodus.  NY 

Berwick,  PA 

New  Boston,  TX ..... 


37 


Atwater,  CA 

Alachua,  FL-.».„ 

Lyons,  GA..... 

Montezuma.  GA . 

Topeka.  KB 

Arcadia.  LA _. 

Richmond,  MO 

Heavener,  OK 

HoUis,  OK 

Bamesboro,  PA... 

Mexico,  PA 

Susquehanna,  PA. 

Abilene,  TX 

Elgin.  TX 

Navasota,  TX 

Dayton.  WA 

Danville,  WV 

3« 
Orange  Beach,  AL- 

Dermott  AR 

Avenal  CA 

Watertown.  FL 

Ashbum.  GA.- 

Bicknell,  IN 

Eminence,  KY , 

Hawesville,  KY 

Alexandria,  LA 

Eden  Prairie.  MN...: 
Springfield.  MN . 
Elizabethtown.  NC- 

Marysville,  OH 

Portage.  PA — 

Rockwood,TN 

Raymondville,  TX  .- 

Yakima,  WA 

Salem.  WV 


Medicine  Lodge,  KB.. 
Columbia  Falls,  MT., 


Winslow.  ME . 

Mora,  MN 

Tahoka.  TX 

Medical  Lake.  WA.- 

41 

S.  Yarmouth.  MA .— 

42 

Vancleve,  KY 

Homer,  LA _.„ 

Athol  MA. 

Lamar.  MO - 

Warrenton,  MO 

Taos,  NM 

Uhrichsville,  OH 

San  Augustine,  TX.. 

Chase  City.  VA 

Rudolph,  WI -.. 


43 

Hamburg,  AR 

yttleRock,  AR 

Eldora,  lA... 


288A 

278A 
278A 
278A 
278A 
278A 
278A 

223A 
223A 
223A 
223A 
223A 
223A 
223A 
223A 
223A 
223A 
223A 
223A 
223C2 
223A 
223A 
223A 
223A 

288A 
280A 
280A 
289A 
2a9A 
289A 
289A 
289A 
230A 
289A 
289A 
289A 
289A 
289A 
289A 
289A 
289C1 
289A 

240A 
240A 

237A 
237A 
237A 
237A 

280A 

260A 
260A 
280A 
260A 
280A 

zeoA 

260A 
280A 
260A 
260A 

258A 
258A 
258A 


Ruston,  LA 

Pittsfield,  ME 

Republic  MO 

St.  James,  MO -. 

Ripley,  OH 

Mount  Union.  PA  „.- 

Reynoldsville,  PA 

Scranton,  PA  .„....-..- 

Bryan,  TX 

Emporia,  VA 

Point  Pleasant  WV . 


BakersReld.  CA . 


4S 

Plainville,  KS.-. 

4« 

E.  Porterville,  CA 

Rohnerville,  CA 

Henry,  IL 

Louisville.  KY ™. 

CarroUton.  MI 

Walker,  MI -. 

Willard,  MO 

Lebanon,  NH... -.-. 

Warrensburg,  NY  ...„ 
Elizabethville.  PA-... 

Marion,  SC 

Columbus.  WI 


47 

Winton,  CA 

East  Lyme.  CT 

Anderson.  IN -...'., 

Somersworth,  NH..-..„, 

Winchester,  NH 

ViUas,  NJ 

Crestline.  OH 

Nyssa,  OR 

Spencer,  TN 


Eutaw,  AL 

Gonzales,  CA 

Shafler,  CA 

Pinckneyville,  IL...- .— ... 

Charlestown,  IN ,— 

Williamsburg.  KY -. 

Bunkie,  LA 

Two  Harbors.  MN 

Bonne  Terre.  MO 

State  College.  MS 

Murphy.  NC 

Old  Fort  NC 

Surgoinsville,  TN 

Seymour,  WI 


49 


Pahnyra,  NY 

Paulding.  OH 

Commerce,  OK 

MtCarmelPA 

Wakefleld-Peacedale,  RI. 

Clinchco,  VA 

Black  River  Falls,  WI 

Mayville,  WI  - 

SO 

Modesto,  CA 

Berne,  IN 

Clinton,  IN . 

Nobelsville,  IN 

Turners  Falls,  MA -.- 

Granite  Falls,  MN.-; 

Dansville.  NY.; -..-..-.„ 


258A 
258A 
258A 
258A 
258A 
258A 
258A 
25aA 
2S8A 
258A 
258A 

257A 

244A 

263A 
283A 
263A 
263C2 
263A 
263A 
263A 
263A 
2e3A 
2e3A 
283A 
2e3A 

254A 
254A 
254A 
254A 
254A 
254A 
254A 
254A 
254A 

282A 
282A 
282A 
282A 
282A 
282A 
282A 
282A 
282A 
2a2A 
282A 
282A 
282A 
282A 

259A 
259A 
259A 
259A 
259A 
259A 
259A 
259A 

230A 
230A 
230A 
230A 
230A 
230A 
230A 
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Conway,  SC 

St.  Matthews.  SC 

Selmer,  TN.- 

Spring  City.  TN 

Roosevelt,  UT 

•1 

Merced,  CA 

Santa  Barbara,  CA 

Pawcatuck.  CT 

Valdosta.  GA 

Polo,  IL _ 

Cleveland.  MS „ 

Loudonville,  OH _.. 

N.  Baltimore.  OH 

Nelsonville.  OH 

Tunkhannodc.  PA .. 

Alberta.  VA ™. 

52 

Brundidge,  AL .... 

Gifford,  FL ._ 

Manchester,  lA. .. ...... 

Caledonia,  MN.................. 

Staples,  MN 

Santa  Fe.  NM 

Seaside.  OR 

Erie,  PA 

Patton,  PA„„ 

Sumter,  SC.- 

Williston.  SC 

Corpus  Christi,  TX 

Camas,  WA 

Mt.  Gay-Shamrock,  WV. 


S3 


Edmonton,  KY 

Buchanan,  Ml 

Campwood.  TX 

Gloucester,  VA 

M 

Pensacola.  FL 

Tallahassee,  FL 

Oregon,  IL  _ _. 

Newburgh.  IN 

Ir\ine,  KY.„ 

Charleston.  MO 

Carlsbad.  NM 

Gallup.  NM  - s. 

Kershaw,  SC 

Laredo,  TX ..... 

Exmore.  VA „....„ 

Saltville.  VA 


M 

Beebe,  AR 11 

Eudora,  AR«... „. 

Malvern,  AR 

Gridley,  CA 

Fort  Branch,  IN 

Buffalo,  KY 

Water  Valley,  MS.. 

Clovis,  NM 

Homer,  NY.„ 

Celina,  TN 

Jackson,  TN 

Vinton.  VA 


se 


Rio  Dell.  CA- 


i 


■7 


Ft.  Rucker.'AL. 
Edgewater.  FL. 

Decatur,  IL 

Lima,  OH. 


230A 
230A 
230A 
230A 
230A 

299A 
299B1 
299A 
299A 
299A 
299A 
299A 
299A 
29gA 
299A 
299A 

234A 
234A 
234A 
234A 
234A 
234C 
234A 
234A 
234A 
234A 
234A 
234A 
234A 
234A 

256A 
256A 
25eA 
2S6A 

254A 
291A 
291A 
291A 
291A 
291A 
291 C2 
291 C2 
291A 
291A 
291A 
291A 

268A 
268A 
268A 
266A 
268A 
268A 
268A 
268C 
268A 
268A 
268A 
268A 

296A 

226A 
226A 
226A 
226A 


Renovo,  PA. 


M 

Macon.  GA 

Peoria.  IL „. „ 

Ft.  Wayne.  IN 

Olathe,  KS 

Louisa,  KY 

Coushatta.  LA ....._. 

Allegan,  MI 

Cameron.  MO . .. 

Wildwood  Crest,  NJ 

Killeen.TX 

Victoria.  TX 

Payson,  UT 

Wautoma.  WI 

M 

New  Hampton,  lA 

Carterville,  IL 

Kankakee.  IL ... 

Morrison.  IL. . 

Electra,  TX 

Friona,  TX 

Midland,  TX 

Bloomer.  WI 

60 

E.  Hemet.  CA „. 

Lindsay,  CA „ 

Sharoa  CT 

Holly  Hill.  FL 

Spring  Valley,  IL........... 

Bastrop,  LA... 

St.  Marys,  OH 

JohnsonbuTg.  PA.„ „ 

Greer,  SC „ 

•1 

Ford  City,  CA 

Oxnard.  CA 

Craceville.  FL....................™. 

Sylvester.  GA 

Lawrenceburg,  KY 

Basile,  LA „ „ 

Dexter,  ME..™_.».......™.™..... 

Cuba,  MO 

Meridian,  MS 

Monticello.  MS 

Mound  Bayou,  MS 

Hampton,  NH „.. 

Phoenix,  NY 

Wagoner,  OK 

Pamplico,  SC ™. 

Chesap-Ports-Va  Bea..  VA. 

62 

Independence,  CA 

Kingsburg.  CA ™.....„... 

Brush.  CO 

South  Bend.  IN 

Los  Lunas,  NM 

Tishomingo,  OK 

63 

Marked  Tree,  AR 

Sebastopol.  CA 

Tice,  FL „... 

New  Iberia,  LA ............ 

Yazoo  City,  MS 

Conrad.  MT 

Wrightsville  Beach.  NC 

Clyde,  NY 

Cordell.OK 

Bishopville,  SC 

Georgetown.  SC...............„..., 

Jacksboro,  TX  ..........»_..„»... 


226A 

222A 
222A 
222A 
222A 
222A 
222A 
222A 
222A 
228A 
222A 
222A 
222A 
222A 

236A 
236A 
236A 
236A 
236A 
236A 
236A 
23eA 

225A 
277A 
277A 
277A 
277A 
277A 
277A 
277A 
277A 


271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 
271A 

2g2A 
292A 
292A 
292A 
292A 
292A 

229A 
229A 
229A 
229C2 
22gA 
22gA 
229A 
229A 
229A 
229A 
229A 
229A 


Uvalde.  TX . 
Nekoosa.  WL...... 

•4 

Selma,  AL _....., 

Soledad.  CA 

Chattahoochee.  FL. 
Lake  Charles,  LA.„. 

Monroe.  LA . 

lackson.  MN 

East  Prairie.  MO 

Fairbluff,  NC 

Wilmington.  NC 

Bixby.  OK 

Walterboro.  SC 

Loudon,  TN. 
Roanoke.  VA.. 


Talladega,  AL 

Hogansville.  GA ...... 

Jeffersonville.  GA.... 

Madison.  ME 

Hoosick  Falls.  NY... 

Greenfield,  OH 

Union  City,  OH 

66 
Window  Rock.  AZ. 
Firebaugh,  CA..... 

•7 

Sierra  Vista,  AZ ..... 
Edna.  TX 


Millen,  GA _...~, 

Reserve.  LA 

Benton  Harbor,  MI., 

Wurtsmith.  MI 

Stewartville.  MN...., 

Columbus.  MS 

Holly  Springs,  MS.., 

Ada.  OH 

Oliver.  PA 

Port  Allegany.  PA ... 

66 

Hardy.  AR... 

Texarkana,  AR 

Bushnell.  IL 

Nashville.  IL — 

Washington,  LA 

Chaffee,  MO 

Greenville,  MS 

Rose  Hill.  NC „. 

Roswell.  NM „... 

70 

El  Dorado.  AR 

Chowchilla.  CA  ~™.. 
Marianna,  FL...... 

Fairfield,  ME 

Cassville,  MO -.. ~~.. 

Avon.  NY 

New  Palt2,  NY 

Meyersdale.  PA „ 

White  Sulphur  Springs,  WV. 

71 

Hawthorne,  NV ..... 

Barnesville,  OH ».»... „ 

7S 

Orange  Cove.  CA ™ ..» 

Sibley.  lA 

Champaign,  IL 

Larose,  LA 


22gA 
229A 

287C2 
287A 
287A 
287C2 
287C2 
287A 
287A 
287A 
287A 
287A 
287A 
287A 
287A 

248A 
248A 
248A 
248A 
248A 
248A 
248A 

276A 
276A 

2e9A 
288A 

23SA 
235A 
235A 
235A 
235A 
235C2 
235A 
235A 
235A 
235A 

284A 
284A 
284A 
2S4A 
284A 
264A 

284C2 
284A 

284C2 

227A 
227A 
227A 
227A 
227A 
227A 
227A 
227A 
227A 

228A 
228A 

zezA 

282A 
262B1 
282A 
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Southwest  City.  MO. 

Delhi,  NY 

Elloree.  SC , 

Pawley's  Island,  SC... 
Petersburg,  VA 


73 


Byesville,  OH. 
Redfield.  SD ... 


74 


Bay  Minette,  AL 

Vernon,  AL 

Bella  Vista,  AR ™, 

Horseshoe  Bend.  AR 

Lucerne  Valley,  CA 

Orland,  CA 

Ledyard,  CT..„ .„ 

Pocomoke  City,  MD 

Plattsmouth,  NE 

Farmington,  NH..„.. „, 

Delta,  OH 

Holdenville,  OK 

Rogersville.  TN 

Muenster.  TX 


Earlimart,  CA.. 


7S 


76 


Lenwood,  CA 

South  Oroville,  CA . 


77 


Marianna,  AR . 
Buckeye.  AZ.... 
La  Junta,  CO.. 


Rock  Valley,  L\ 

Newton,  IL 

Woodlawn,  IL 

Spring  Arbor,  Ml ... 

Lacedale.  MS 

St.  Pauls.  NC 

Masontown,  PA 

Bloomingfon,  TX.... 
Daingerfield,  TX.™ 

Plainview,  TX . 

Bedford,  VA 


7« 


Austin,  IN „ 

Indianapolis,  IN ... 

Augusta,  KS „ 

Herington,  KS „. 

Wihnore,  KY 

North  Cape  May.  NJ... 

Lewisburg.  PA 

Brillion.  WI „ 


79 


Homewood.  AL.. 


2S2A 
2BZA 
262A 
262A 
282A 

249A 
24gA 

293A 
293A 
293A 
293A 
293A 
293A 
293A 
2S3A 
293A 
293A 
2S3A 
293A 
293A 
293A 

228A 

285A 
285A 

2S5A 
295A 
29SA 
295A 
295A 
295A 
295A 
295A 
2S5A 
295A 
295A 
295A 
295C2 
295A 

242A 
242A 
242A 
242A 
242A 
294A 
242A 
242A 

247A 


Globe.  AZ 

Utchfield.  CT 

Chiefland,  FL 

Salyersville,  KY.„, 

Orange.  MA 

Etsexville,  MI 

Natchez.  MS 

Lebanon,  OH 

Oak  Harbor.  OH... 

Spangler,  PA 

Rio  Grande,  PR 

Parsons,  TN 

Longview.  TX 

Pecos,  TX 


Glenwood.  AR 

Lake  Isabella,  CA . 
Searles  Valley.  CA . 
Pueblo.  CO 


Carrier  Mills.  IL. 


Lexington-Fayette,  KY . 
Saginaw,  MI  „. 


Washington.  MO. 
Mechanicville,  NY„ 
Montpelier,  OH.. 

Knoxville,  TN 

Jefferson.  TX 

Plymouth.  WI 

Whitewater,  WI., 


247A 
247A 
247A 
247A 
247A 
247A 
247A 
247A 
247A 
247A 
247A 
247A 
247C2 
247C 

283A 
283A 
283A 
283C1 
283A 
283C2 
283A 
283A 
283A 
283A 
283A 
283A 
283A 
283A 


[FR  Doc.  85-27163  Filed  11-15-85;  8:45  amj 

8IUJN6  CODE  •TIZ-OI.M 


47  CFR  Part  73 

[MM  Docket  No.  84-787;  Rm-4725I 

FM  Broadcast  Station  in  Palm  Desert, 
CA;  Correction 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  Correction. 


summary:  Action  taken  hei^in  corrects 
the  Report  and  Order  regarding  the 
allotment  of  noncommercial  educational 
FM  channel  219A  to  Palm  Desert. 
California,  by  omitting  reference  to  the 
window  procedures  for  filing 
applications. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 


RM  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  joyner,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1068,  as 
amended.  1082,  as  amended;  47  U.S.C  154, 
303.  Interpret  orapply  sees.  301,  303,  307, 48 
Stat.  1081. 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Erratum 

In  the  matter  of  amendment  of  §  73.504(a), 
Table  of  Allotments,  Noncommercial 
Educational  FM  Broadcast  Stations.  (Palm 
Desert,  California);  MM  Docket  No.  84-787, 
RM-4725. 

Released:  November  13, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

On  August  13. 1985.  the  Commission 
adopted  the  Report  and  Order,  50  FR 
34467.  published  August  26. 1985. 
allotting  noncommercial  educational  FM 
Channel  219A  to  Palm  Desert, 
California.  Paragraph  5  of  the  Report 
and  Order  specified  a  window  filing 
period  for  acceptance  of  applications 
therefor.  However,  in  MM  Docket  No. 
84-750,  Amendment  of§§  73.3572  and 
73.3573  Relating  to  Processing  ofFM 
and  TV  Broadcast  Applications,  the 
Commission  determined  that  the  new 
window  procedures  would  not  apply  to 
the  filing  of  applications  for 
noncommercial  educational  channels. 
Accordingly,  paragraph  5  of  the  Report 
and  Order  herein  should  be  deleted  in 
its  entirety. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  85-27415  Filed  11-15-85;  8:45  amj 
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Proposed  Rules 


Fecieral  Register 

Vol.  50.  No.  222 

Monday.  November  18.  1965 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  962 

Byproduct  Material;  Extension  of 
Comment  Period 

AGENCV:  Department  of  Energy. 
action:  Proposed  Rule;  extension  of 
comment  period  and  rescheduling  of 
public  hearing. 

SUMMARY:  On  November  1, 1985,  the 
Department  of  Energy  (DOE)  published 
a  Notice  of  Proposed  Rulemaking  (50  FR 
45736)  to  clarify  the  application  of  the 
term  Byproduct  Material,  as  deHned  in 
section  lle(l)  of  the  Atomic  Energy  Act 
of  1954,  to  DOE-owned  or  produced 
radioactive  waste  substances.  In 
response  to  several  requests,  DOE  is 
today  extending  the  deadline  for 
submitting  written  comments  on  the 
Proposed  Rule,  and  is  rescheduling  the 
date  on  which  a  public  hearing  on  the 
Proposed  Rule  will  be  held,  if  a  hearing 
is  requested  by  any  interested  person. 
DATES:  Written  comments  must  be 
received  on  or  before  January  2. 1986. 
Requests  for  a  public  hearing  must  be  in 
writing,  and  must  be  received  on  or 
before  November  25, 1985.  A  public 
hearing,  if  one  is  requested,  will  be  held 
on  December  2, 1985,  at  9:00  a.m.  e.s.t. 
ADDRESSES:  Written  comments,  and 
requests  for  a  public  hearing,  should  be 
addressed  to:  Henry  K.  Carson,  Esq., 
Assistant  General  Counsel  for 
Environment,  CC-11,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 

A  public  hearing,  if  one  is  requested, 
will  take  place  in  Room  lE-245,  the 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  guidance  from  the 


Environmental  Protection  Agency,  DOE 
is  using  the  definition  contained  in  the 
Proposed  Rule  as  the  basis  for  its 
compliance  with  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  particularly  in  the  preparation 
of  the  RCRA  Part  B  permit  applications 
required  to  be  submitted  by  November 
8,1985. 

Additionally.  DOE  is  currently  the 
defendant  in  a  lawsuit  in  the  United 
States  District  Court  for  the  District  of 
South  Carolina  concerning  RCRA 
compliance  at  DOE's  Savannah  River 
Plant  The  Definition  contained  in  the 
Proposed  Rule  is  relevant  to  some  of  the 
issues  raised  in  that  lawsuit. 

Notwithstanding  DOE's  desire  to 
promulgate  this  rule  quickly  to  help 
resolve  a  number  of  uncertainties, 
including  those  mentioned  above,  DOE 
has  decided  to  comply  with  the  requests, 
by  rescheduling  the  public  hearing  for 
December  2, 1985,  and  extending  the 
comment  period  to  January  2, 1986. 

Persons  wishing  to  request  a  public 
hearing  must  do  so  on  or  before 
November  25, 1985  by  written  request  to 
the  address  set  forth  above. 

Issued  in  Washington.  D.C..  November  12. 
1985. 

J.  Michael  Fanell, 

General  Counsel. 

(FR  Doc.  85-27434  Filed  11-15-85;  8:45  am] 

BILUNG  CODE  6450-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  353 

Reports  of  Crimes  Affecting  Insured 
Nonmember  Banlts;  Notification  of 
Change  in  Fidelity  Bond  Coverage 

Correction 

In  FR  Doc.  85-25070  beginning  on  page 
43209  in  the  issue  of  Thursday,  October 
24, 1985,  make  the  following  correction; 

On  page  43209,  second  column,  first 
complete  paragraph,  fourth  line,  "182" 
should  have  read  "1828". 

BILUNO  COOe  150S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  S5-NM-1 17-AD] 

Airworttiiness  Directives.  Gates 
Learjet  Models  23, 24, 24A,  24B,  24B- 
A,  24C.  24D,  240-A,  24E,  24F,  24F-A, 
25D.  25F.  28, 29, 35, 35A.  36,  and  36A 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMAIlY:  This  action  proposes  to  revise 
an  existing  airworthiness  directive  (AD) 
applicable  to  certain  Gates  Learjet 
airplanes,  which  currently  require* 
repetitive  inspections  of  Stall  Warning 
Accelerometers.  This  proposed 
amendment  would  extend  the  inspection 
interval  from  165  hours  to  220  hours 
time-in-service.  This  would  permit 
operators  to  perform  this  inspection  in 
conjunction  with  other  airplane 
maintenance  schedules.  In  addition,  this 
proposed  amendment  would  limit  the 
applicability  of  the  AD  to  those 
airplanes  in  which  certain  equipment 
has  not  been  incorporated. 
DATE:  Conmients  must  be  received  on  or 
before  January  6, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-117-AD,  17900 
Pacific  Highway  South,  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  Gates  Learjet  Corporation,  P.O. 
Box  7707,  Wichita,  Kansas  67277.  or  may 
be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  R.  Jackson,  Aerospace  Engineer, 
Wichita  ^drcraft  Certification  Office, 
FAA,  Central  Region,  1801  Airport  Road, 
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Mid-Continent  airport  Wichita,  Kansas 
67209;  telephone  (316)  946-4419. 
SUPPLCMCHTAIIY  INFORMATION: 

Ckunments  Invited 

Interested  persons  are  invited  to 
fiarticipate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  %vill  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  coRunents,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NRRM) 
by  submitting  a  request  to  FAA. 
Northwest  Mountain  Region.  Ofllce  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
117-AD,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington.  98168. 

Discussion 

Airworthiness  Directive  (AD)  82-01- 
05  Rl,  Amendment  39-4746,  requires  an 
initial  and  repetitive  inspection  of  the 
Stall  Warning  System  on  certain  Gates 
Learjet  series  airplanes.  The  repetitive 
inspection  interval  presently  required  is 
165  hours  time-in-service.  Since  the  AD 
was  adopted.  Gates  Learjet  Corporation 
has  revised  its  maintenance  and 
inspection  schedules.  This  proposed 
amendment  would  extend  the  repetitive 
inspection  interval  required  by  the 
existing  AD  fi-om  165  hours  time-in- 
service  to  220  hours  time-in-service;  this 
interval  would  coincide  with  the  Gates 
Learjet  maintenance  inspection  schedule 
and  the  FAA  Approved  Aircraft 
Inspection  Programs.  The  FAA  has 
determined  that  this  inspection  interval 
can  be  extended  without  compromising 
safety. 

This  proposal  would  also  change  the 
applicability  of  the  existing  AD 
regarding  the  Model  35  and  36  series 
airplanes.  The  effectivity  of  the  proposal 
would  be  limited  to  Model  35  airplanes 
with  serial  numbers  35-001  to  35-505. 
and  Model  36  airplanes  with  serial 


number  36-001  to  36-053.  Models  with 
later  serial  numbers  have  incorporated 
the  Jet  Electronics  and  Technology  (JET) 
FC  530  autopilot  with  a  pre-flight 
checkable  Stall  Warning  Accelerometen 
the  requirements  of  this  AD  would  not 
be  applicable  to  airplanes  with  this 
modification  incorporated.  Model  35 
airplanes  incorporating  Gates  Learjet 
Aircraft  Accessory  Kit  83-2  would  be 
exempt  from  this  AD  since  those 
airplanes  also  have  pre-Qight  checkable 
Stall  Warning  Accelerometer. 

In  addition,  this  proposed  amendment 
would  revise  paragraph  C.  of  AD  82-01- 
05  Rl  to  reflect  the  correct  address  of 
the  Wichita  Aircraft  Certification  Office. 

It  is  estimated  that  1017  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  It  has  been  determined  that  the 
requirements  of  this  proposed  AD  may 
actually  reduce  operators'  costs  since 
the  required  inspection  may  be 
accomplished  in  ctrnjunction  with  other 
regularly  scheduled  airplane 
maintenance  and  inspections. 

For  these  reasons,  the  FAA  has 
determined  that  his  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 111034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  Gates  Learjet 
Models  23,  24.  24A.  24B,  24B-A.  24C, 
24D,  24D-A,  24E,  24F,  24F-A.  25D,  25F. 
28.  29.  35,  35A.  36,  or  36A  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects:  14  CFR  Part  39 

Aviation  safety,  Aircraft 

The  Proposed  Amendment 
PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Rgulations  (14  CFR 
39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89 


S  39.13    {AmMtdwl] 

2.  By  revising  Airworthiness  Directive 
(AD)  82-01-05  Rl,  Amendment  39-4746, 
as  follows: 

A.  Change  the  appitcablHty  statement  to 
reflect  the  following  models  and  serial 
numbers: 


Mom 

SmINa 

23 _ .._. 

24,a4A 

248.  24e-A  „         ... 

24C.  240.  24D-A..... 

24E.  24F.  24F-A.. 

250,  25F 

23-003  through  23-098 

24A-011.    24A-012.    24-015.   24-019. 

24-031.    24-043.    24-050.    24-061. 

24-055.    24-080.    24-065.    24-067. 

24-096.    and   24-100   ttvough   24- 

180. 
24-181      ttvough      24-217.      24-2T9 

ttvough  24-229 
24-218.  24-230  t»ou|^  24-328. 
24-329  ttvraigh  24-357 
25-206  through  25-338.  25-338  WK) 

on. 
28-001  and  on. 
29-001  and  on. 
35-001  through  3S-S05. 
36-001  through  384)53. 

28 

29 _ 

35,  35A . 

36.  38A 

B.  Change  paragraph  A.  to  read  as 
follows: 

A.  To  assure  proper  operation  of  the  Stall 
Warning  Accelerometer  Unit,  unless 
previously  inspected  in  the  last  100  hours 
time-in-service  before  the  effective  dale  of 
this  AD,  within  the  next  50  hours  time-in- 
service,  and  at  intervals  not  to  exceed  220 
hours  time-in-service  thereafter,  perform  the 
inspection  of  the  Stall  Warning 
Accelerometer  in  accordance  with  Gates 
Learjet  Service  Bulletins  SB  23/24/25-301B. 
SB  28/29-27-3R  or  SB  35/36-27-12R  as 
appropriate.  Model  35  airplanes  incorporating 
Gates  Learjet  Airplane  Accessory  Kit  83-2 
are  exempt  from  the  requirements  of  AD. 

C.  Change  paragraph  C.  to  read  as 
follows: 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Wichita  Airaraft  Certification  Office.  FAA. 
Central  Region,  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport.  Wichita.  Kansas 
67209. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
applicable  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Gates  Learjet  Corporation, 
P.O.  Box  7707,  Wichita,  Kansas  67277. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  FAA,  Central  Region, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas. 

Issued  in  Seattle,  Washington,  on 
November  7, 1985. 

Wayne ).  Bariow, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-27311  Filed  11-15-85;  8:45  am| 
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14CFRPart39 
IDocim  No.  aS-ANE-29] 

Airworthiness  DirectWsKFnM  A 
Whitney  Canada  (PWC)  Model  PT«A- 
42  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  removal  and  replacement 
of  the  PT6A-42  first  stage  compressor 
hub  Part  Number  P/N  3030356  at  or 
before  5,000  cycles  in  accordance  with 
PWC  Service  Bulletin  (SB)  3002. 
Revision  12.  The  proposed  AD  is  needed 
to  prevent  first  stage  compressor  hub 
failure  and  possible  engine  failure 
DATES:  Comments  must  be  received  on 
or  before  |anuary  27, 1986. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  dupHcate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  85-ANE-29, 
12  New  England  Executive  Park. 
Borlington.  Massachusetts  01803,  or 
delivered  in  duplicate  to  the  above 
address.  Room  311. 

Comments  delivered  must  be  marked: 
Docket  No.  85-ANE-29. 

Comments  may  be  inspected  at  Room 
311,  New  England  Regional  Office. 
Office  of  the  Regional  Counsel,  between 
the  hours  of  8:00  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  applicable  SBs  may  be  obtained 
from  Pratt  &  Whitney  Canada,  Box  10. 
Longueuil.  Quebec.  Canada  )4K  4X9. 

Copies  of  the  SBs  are  contained  in 
Rules  Docket  No.  85-ANE-29.  in  the 
Office  of  the  Regional  Counsel,  New 
England  Region,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington, 
Masachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 

Diane  IGrk.  Engine  Certification  Branch, 
ANE-142.  Engine  Certification  Omce. 
Aircraft  Certification  Division,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park. 
Burlington.  Massadiusetts  01803. 
telephone  (617)  273-7082. 
SUPPtEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 


oommunications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  ia  this  notice  may  be 
changed  in  the  light  of  comraents 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  exanuoation  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
Substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  85-ANE-29".The  post 
card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  has  determined  that  the 
originally  pubhshed  low  cycle  fatigue 
(LCF)  life  limit  for  the  stage  1 
compressor  hub  Part  Ntmber  3030356  on 
PWC  Fr6A-42  series  turboprop  engines 
must  be  adjusted  downwand  from  20,000 
cycles  to  5,000  cycles.  The  determination 
results  from  a  change  in  the  technique  of 
the  analysis  to  substantiate  low  cycle 
fatigue  life  due  to  minor  changes  in  the 
PT6A-42  compressor  hub  geometry.  This 
action  is  required  to  assure  against  hub. 
and  possible  engine,  failures.  Since  this 
condition  exists  on  other  engines  of  the 
same  type  design,  the  proposed  AD 
would  require  removal  and  replacement 
of  first  stage  compressor  hubs  at  or 
before  5,000  cycles  on  PWC  PT6A-42 
turboprop  engines.  The  hourly  life  limit 
is  not  affected  by  diis  AD. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves  10  engines 
installed  on  Beech  Super  King  Air  200 
series  aircraft  with  engine  cycles 
accumulating  500  or  less  cycles  per  year. 
Since  only  five  aircraft  are  involved,  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  will  not  be  affected. 
Therefore.  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  drafi 


evaluation  prepared  for  this  action  is 
contained  in  the  regulattny  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

"FOa  FURTHER  WFORMATION  CONTACT". 

List  el  SiAjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety,  bicorporation  by 
reference. 

Tk«  Proposed  Amendment 
PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulation  (FAR)  as  follows: 

l.The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g]  (Revised.  Pub.  L  97-449. 
January  12. 1983];  and  14  CFR  11.65. 

2.  By  adding  the  following  new  AD: 

Pratt  and  Whitney  Canada:  Applies  to  PW'C 
PTBA-42  series  turboprop  engines. 

Compliance  is  required  as  indicated  unless 
already  accempltshed. 

2.  To  prevent  first  stage  compressor  hub 
failure  and  possible  engine  failure, 
accomplish  the  following: 

Remove  P/N  3030356  first  stage  compressor 
hub  of  PWC  PT8A-42  at  or  before  5.000 
cycles  in  accordance  with  PWC  SB  3002. 
Revision  12,  dated  September  3, 1975.  or  FAA 
approved  equivalent. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  tlie  AO  can  be  accomplished. 

The  FAA  will  request  the  permission  of  the 
Federal  Be^ster  to  incorporate  by  reference 
the  manufacturer's  SBs  identiHed  and 
descrit)ed  in  this  document. 

Issued  in  Burlington,  Massachusetts,  on 
November  5. 1985. 
Robert  E.  Wfaittingtoii, 
Director,  New  England  R^ion. 
[FR  Doc.  85-27310  Filed  11-15-«S;  B:4S  am} 
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Coast  Guard 

46  CFR  Part  67 
[CGO  64-027] 

Documentation  of  Vessels 

AGCNCV:  Coast  Guard,  DOT. 
ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
withdrawing  a  notice  of  proposed 
rulemaking  (NPRM)  published 
November  19. 1984.  (49  FR  45623J.  The 
NPRM  proposed  changing  the  marking 
requirements  for  vessels  documented 
under  the  laws  of  the  United  States.  The 
NPRM  proposed  eltmtnating  the 
requirement  to  mark  the  veaae^* 
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exterior  with  the  hailing  port  and.  in  lieu 
thereof,  requiring  owners  to  mark  the 
rear  exterior  of  the  vessel  with  the 
abbreviation  "U.S."  and  the  official 
number  assigned  by  the  Coast  Guard. 
The  purpose  of  the  proposed  marking 
system  was  to  provide  a  more  efficient 
means  of  identifying  vessels.  However, 
the  proposed  change  would  have  placed 
a  burden  on  the  public  which  would  not 
have  been  outweighed  by  the  benefit  of 
improved  identification.  The  Coast 
Guard  believes  therefore,  that 
rulemaking  requiring  the  exterior 
marking  of  a  vessel's  official  number  is 
not  necessary  at  this  time. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Gregory  L  Oxley  (staff 
attomeyh  Office  of  Merchant  Marine 
Safety,  (202)  428-1492,  or  (202)  426-1493. 
Normal  office  hours  are  between  8  a.m. 
and  4:30  p.m.  Monday  through  Friday, 
except  holidays. 

SUPPLEMENTARY  information:  The 

Vessel  Documentation  Act  of  1980  (Pub. 
L.  96-594.  94  Stat.  3453.  effective  date 
July  1. 1982).  repealed  the  Federal 
statutes  that  had  specifically  required 
the  marking  of  a  port,  (i.e.,  a  hailing 
port),  on  the  exterior  of  vessels 
documented  under  the  laws  of  the 
United  States.  46  U.S.C.  12116(c) 
requires  the  owner  to  "affix  to  the  vessel 
and  maintain  in  the  manner  prescribed 
by  the  Secretary  the  number  assigned 
and  any  other  identification  marking  the 
Secretary  may  require."  Pursuant  to  this 
grant  of  discretion,  the  Coast  Guard 
sought  information  from  the  public  to 
determine  whether  to  retain  exterior 
port  markings. 

An  advance  notice  of  proposed 
rulemaking  (ANPRM)  was  published  in 
the  Federal  Register  on  May  17. 1984  |49 
FR  20872]  asking  the  public  to  comment 
concerning  hailing  port  marking 
requirements.  The  majority  of  the 
comments  received  in  response  to  the 
ANPRM  were  in  favor  of  continuing  the 
requirement  to  mark  documented 
vessels  with  a  hailing  port.  The 
underiying  rationale  for  the  majority  of 
the  positive  comments  was  that  hailing 
port  markings  were  useful  for 
identification  purposes.  However, 
marking  the  haiUng  pori  is  just  one,  and 
not  necessarily  the  most  accurate, 
means  of  making  a  vessel  identifiable. 
Therefore,  the  Coast  Guard  proposed 
regulations  designed  to  reduce 
mandatory  marking  requirements  to  the 
lowest  possible  level,  while  improving 
the  ability  to  identify  vessels. 

A  Notice  of  Proposed  Rulemaking 
(.\PRM)  was  published  in  the  Federal 
Register  on  November  19, 1984  [49  FR 
45623).  The  NPRM  proposed  elimination 
of  the  requirement  to  mark  a  hailing  port 


and  establishment  of  a  new  requirement 
to  mark  "U.S."  and  the  official  number 
of  the  vessel  in  four  inch  high  characters 
on  or  near  the  vessel  stem. 
Approximately  660  comments  on  the 
NPRM  were  received  prior  to  the  close 
of  the  comment  period.  AH  but  29  of 
these  expressed  at  least  some 
opposition  to  the  proposed  changes.  The 
comments  in  favor  of  the  proposed 
changes  did  point  out  that  marking  the 
vessel's  unique  official  number  on  the 
exterior  of  the  vessel  would  provide  a 
more  positive  means  of  identifying  a 
vessel  without  boarding.  However,  in 
light  of  the  large  amount  of  public 
opposition  to  the  NPRM.  no  current 
compelling  need  for  the  proposed 
changes  has  been  suggested. 

The  comments  received  do  point  out 
that  a  large  segment  of  the  public  does 
not  understand  the  proper  procedure 
used  to  designate  a  hailing  port. 
Regulations  require  owners  of 
documented  vessels  to  designate  both  a 
home  port  and  a  hailing  port.  The  home 
port  of  a  vessel  is  that  place  where  the 
official  records  of  the  vessd  are  kept  by 
the  Coast  Guard.  The  hailing  port  is  that 
place  which  is  marked  on  the  exterior  of 
the  vessel  for  identification  purposes. 
46  CFR  67.13-3(b)  requires  a  home 
port  to  be  designated  according  to 
several  rules.  These  rules  provide  for 
home  port  determinations  based  on  the 
domicile  of  the  owner  or  the  owner's 
business  address,  dependent  on  the 
form  of  ownership.  The  place  where  a 
vessel  is  kept  or  operated  is  not 
necessarily  the  home  port  and  is  not  the 
basis  for  designating  a  home  port.  In  all 
cases  the  home  port  shall  be  the  city  of 
one  of  the  fifteen  regional  port  of 
documentation  offices.  46  CFR  67.13- 
3(b)(l)-{10)  should  be  consulted  for  the 
proper  guidance. 

46  CFR  67.13-7  requires  owners  of 
documented  vessels  to  designate  a 
hailing  port  that  is  either  the  vessel's 
home  port  or  the  place  which  the  owner 
used  to  determine  the  home  port.  The 
hailing  port  must  include  the  state, 
territory,  or  possession  and  must  be  a 
place  recognized  by  the  United  States 
Post  Office  as  a  bona  fide  mailing 
address. 

Current  marking  requirements  for 
documented  vessels  consist  of 
permanently  marking  the  official 
number  on  an  interior  structural  part  of 
the  hull,  and  marking  the  name  and 
hailing  port  on  the  exterior  of  the  hull. 
The  exact  location  of  the  required 
exterior  markings  depends  upon  the 
type  of  vessel  and  the  type  of  license 
endorsement  held.  For  the  present  time, 
the  Coast  Guard  believes  that  these 
requirements,  found  in  46  CFR  Subpart 


67.15.  remain  adequate.  Accordingly,  the 
Coast  Guard  has  decided  to  terminate 
rulemaking  action  on  the  proposal. 
November  13. 1985. 
|.  W.  Kime. 

Commodore.  U.S.  Coast  Guard.  Chief.  Office 

of  Merchant  Marine  Safety. 

November  13, 1985. 

(PR  Doc.  85-27424  Filed  11-15-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 
(Gen  Docket  No.  85-301  ] 

Relating  to  Tenninal  Devices 
Connected  to  Cable  Television 
Systems 

aqency:  Federal  Communications 
Commission. 

action:  Extension  of  time  to  file 
comments. 


summary:  In  order  to  allow  interested 
parties  sufficient  time  to  addess  the 
issues  involved  in  this  proceeding 
relating  to  terminal  devices  connected  to 
cable  television  systems  (50  FR  42729: 
October  22. 1985.)  the  dates  for  filing 
comments  are  extended  to  December  9, 
1985.  for  comments  and  December  27. 
1985,  for  reply  comments.  This  action  is 
taken  at  the  request  of  the  Consumer 
Electronics  Group  of  the  Electronic 
Industries  Association  (EIA/CEG). 
DATES:  Comments  by  December  9, 1985; 
Reply  comments  by  December  27, 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  A.  Briley,  Mass  Media  Bureau 
(202)  632-6302. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

In  the  matter  of  amendment  of  parts  15  and 
76  relating  to  terminal  devices  connected  to 
cable  television  systems,  Gen.  Docket  No,  85- 
301. 

Released:  November  12. 1985. 

Adopted:  November  6, 1985. 

By  the  Chief,  Policy  and  Rules  Divisions: 

1.  The  Consumer  Electronics  Group  of 
the  Electronic  Industries  Association 
(EIA/CEG)  has  requested  that  the  time 
for  filing  comments  in  the  above 
referenced  proceeding  be  extended  30 
days,  from  November  22, 1985,  to 
December  20, 1985.  In  support  of  its 
request,  EIA/CEG  indicates  that  the 
initial  comment  date  does  not  allow  it 
sufficient  time  to  survey  its  members. 
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develop  a  consensus  position,  and  file 
comments. 

2.  We  do  not  And  that  EIA/CEG  has 
made  a  su^icient  showing  to  justify  a 
30-day  extension  for  the  filing  of 
comments  in  the  above-captioned 
proceeding.  However,  in  the  interest  of 
obtaining  a  complete  record,  we  will 
extend  the  period  of  time  for  fiUng 
comment  for  approximately  two  weeks. 


3.  Accordingly,  it  is  ordered,  that  the 
dates  for  filing  comments  and  reply 
comments  in  the  above-captioned 
proceeding  are  extended  to  December  9, 
1985,  and  December  27, 1985, 
respectively. 

4.  This  action  Is  taken  pursuant  to 
authority  contained  in  section  4(i]  of  the 
Communications  Act  of  1934,  as 
amended,  and  S  0.283  of  the 
Commission's  Rides. 


5.  For  further  information  concerning 
this  proceeding,  contact  Sharon  A. 
Briley,  Mass  Media  Bureau  (202)  632- 
6302. 

Federal  Communications  Commission. 

Charies  G.  Schott, 

Chief,  Policy  and  Rules  Division  Mass  Media 

Bureau. 

|FR  Doc.  85-27412  Filed  11-15-85;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rutes  or 
proposed  rutes  ttiat  are  applicable  to  the 
public  ^4otices  of  heanr>gs  and 
investtgatwns,  comrrnttee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  arxl  agency  statements  of 
organization  and  function  are  examples 
of  documents  appeahng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Stabilization  and 
Conservation  Service 

National  Marketing  Quotas  for 
Maryland  (Type  32)  Tobacco  and 
Cigar-Filler  (Type  41)  Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  United 
States  Department  of  Agriculture, 
(USDA). 

action:  Notice  of  Proposed 
Determination. 


summary:  The  Secretary  of  Agriculture 
is  required  by  the  Agriculhiral 
Adjustment  Act  of  1938.  as  amended,  to 
proclaim  by  February  1. 1986,  national 
marketing  quotas  for  Maryland  (type  32) 
and  cigar-filler  (type  41)  tobaccos  for  the 
1986-87. 1987-^  and  1988-89  marketing 
years  and  the  amounts  of  the  quotas  for 
such  kinds  of  tobacco  for  the  1986-87 
marketing  year.  The  public  is  invited  to 
submit  written  comments,  views  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas,  the  conduct  of  referenda,  and 
other  related  matters  which  are 
discussed  in  this  notice. 

DATE:  Comments  must  be  received  on  or 
before  January  10, 1986  to  be  assured  of 
consideration. 

ADDRESS:  Send  comments  to  the 
Director,  Commodity  Analysis  Division, 
ASCS.  U.S.  Department  of  Agriculture, 
P.O.  Box  2415.  Washington.  DC  20013. 
(202)  447-3391.  All  written  submissions 
made  pursuant  to  this  notice  will  be 
made  available  for  public  inspection 
from  8:15  a.m.  to  4:45  p.m.  Monday 
through  Friday,  in  Room  3741,  USDA 
South  Building.  14th  and  Independence 
Avenue.  SW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Tarczy.  Agricultural  Economist, 
Commodity  Analysis  Division.  ASCS. 
USDA.  Room  3736-South  Building.  P.O. 


Box  2415.  Washington.  DC.  20013,  (202) 
447-5187. 

Maryland  tobacco  growers  have  not 
had  marketing  quotas  since  1965  and 
cigar-filler  tobacco  growers  have  never 
approved  marketing  quotas.  Since 
neither  Maryland  nor  cigar-filler  tobacco 
growers  are  expected  to  approve  quotas 
for  the  next  three  marketing  years,  a 
Preliminary  Regulatory  Impact  Analysis 
has  not  been  prepared.  If  growers  of 
either  kind  of  tobacco  should  approve 
quotas,  a  Final  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  the  final  notice 
and  the  impact  of  implementing  each 
option  would  be  made  available  on    . 
request  from  Robert  Tarczy. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  in  conformity 
with  Execurive  Order  12291  and 
Department  Regulation  1512-1  and  has 
been  classified  as  "not  major."  This 
action  has  been  classified  "not  major" 
since  implementation  of  these 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  for  consumers,  individual 
industries.  Federal.  State  or  local 
governments,  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  that  this  notice 
applies  to  are:  Title— Commodity  Loan 
and  Purchases.  Number-10.051.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
A^culture  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

The  Aaricultural  Adjustment  Act  of 
1938.  as  amended  (hereinafter  referred 
to  as  the  "Act"),  requires  that,  with 
respect  to  Maryland  tobacco  and  cigar- 
filler  tobacco,  the  Secretary  of 
Agriculture  must,  by  February  1, 1986, 
proclaim  national  marketing  quotas  for 
the  1986-87. 1987-88  and  1988-89 
marketing  years  and  determine  and 


announce  the  amount  of  the  national 
marketing  quota  in  effect  for  the  1986-87 
marketing  year. 

In  addition,  the  Secretary  is  required 
to  conduct,  within  30  days  after  the 
proclamation  of  such  national  marketing 
quotas,  referenda  of  farmers  engaged  in 
the  1985  production  of  each  of  such 
kinds  of  tobacco  in  order  to  determine 
whether  they  favor  or  oppose  marketing 
quotas  for  such  years. 

Producers  of  Maryland  tobacco  whose 
farms  are  located  within  the  State  of 
Pennslyvania  were  ineligible  to  vote  in 
the  referendum  held  in  February  1983 
but  are  eligible  to  vote  in  the  upcoming 
referendum. 

Section  312(a)  of  the  Act  (7  U.S.C. 
1312(a))  provides  that  the  Secretary 
shall,  not  later  than  February  1  of  any 
marketing  year  with  respect  to  these 
kinds  of  tobacco,  proclaim  a  national 
marketing  quota  for  each  of  the  next 
three  succeeding  marketing  years 
whenever  the  Secretary  determines  with 
respect  to  such  kinds  of  tobacco — 

(1)  That  a  national  marketing  quota 
has  not  previously  been  proclaimed  and 
the  total  supply  as  of  the  beginning  of 
such  marketing  year  exceeds  the  reserve 
supply  level  therefon 

(2)  That  such  marketing  year  is  the 
last  year  of  three  consecutive  years  for 
which  marketing  quotas  previously 
proclaimed  will  be  in  effect; 

(3)  That  amendments  have  been  made 
in  provisions  for  establishing  farm 
acreage  allotments  which  will  cause 
material  revision  of  such  allotments 
before  the  end  of  the  period  for  which 
quotas  are  in  effect:  or 

(4)  That  a  marketing  quota  previously 
proclaimed  for  such  marketing  year  is 
not  in  effect  because  of  disapproval  by 
producers  in  a  referendum:  Provided. 
That  if  such  producers  have 
disapproved  national  marketing  quotas 
for  three  successive  years  subsequent  to 
1952,  thereafter  a  national  marketing 
quota  shall  not  be  proclaimed  in 
accordance  with  section  312(a)  which 
would  be  in  effect  for  any  marketing 
year  within  the  three-year  period  for 
which  national  marketing  quotas 
previously  proclaimed  were 
disapproved  by  producers,  unless  prior 
to  November  10  of  the  marketing  year 
one-fourth  or  more  of  the  farmers 
engaged  in  the  production  of  the  crop  of 
tobacco  harvested  in  the  calendar  year 
in  which  such  marketing  year  begins 
petition  the  Secretary,  in  accordance 


Federal  Register  /  Vol.  50.  No.  222  /  Monday.  November  18.  1985  /  Notices 47415 


with  such  regulations  as  may  be 
prescribed,  to  proclaim  a  national 
marketing  quota  for  each  of  the  next 
three  succeeding  marketing  years. 

Producers  of  both  Maryland  (type  32) 
and  Cigar-Hller  (type  41)  tobaccos  have 
disapproved  national  marketing  quotas 
for  three  successive  years  subsequent  to 
1952.  Quotas  for  these  kinds  of  tobacco 
were  last  proclaimed  for  the  1983-84. 
1984-85  and  1985-86  marketing  years  (48 
FR  7229).  Producers  of  both  Maryland 
(type  32)  and  cigar-filler  (type  41) 
tobaccos  disapproved  marketing  quotas 
in  separate  referenda  held  during 
February  28-March  3. 1983  (48  FR  28303). 

Section  301(b)(15)  of  the  Act  (7  U.S.C. 
1301(b)(15))  defines  "tobacco"  as  each 
one  of  the  kinds  of  tobacco  listed  below 
comprising  the  types  speciHed  as 
classified  in  Service  and  Regulatory 
Announcement  Numbered  118  (7  CFR 
Part  30)  of  the  former  Bureau  of 
Agricultural  Economics  of  the 
Department: 

Flue-cured  tobacco,  comprising  types  11, 12. 

13  and  14; 
Fire-cured  tobacco,  comprising  type  21; 
Fire-cured  tobacco,  comprising  types  22,  23 

and  24: 
Dark  air-cured  tobacco,  comprising  types  35 

and  36: 
Virginia  sun-cured  tobacco,  comprising  type 

37: 
Burley  tobacco,  comprising  type  31: 
Maryland  tobacco,  comprising  type  31: 
Cigar-filler  and  cigar-binder  tobacco. 

comprising  types  42,  43,  44,  45,  46,  51,  52,  53, 

54  and  55;  and 
Cigar-Filler  tobacco,  comprising  type  41. 

Section  312(b)  of  the  Act  (7  U.S.C. 
1312(b))  provides  that  the  Secretary 
shall  determine  and  announce,  not  later 
than  the  first  day  of  February  1986,  with 
respect  to  the  kinds  of  tobacco  specified 
in  this  notice  of  proposed 
determinations,  the  amount  of  the 
national  marketing  quota  which  will  be 
in  effect  for  the  1986-87  marketing  year 
in  terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  which  will 
make  available  during  such  marketing 
year  a  supply  of  each  kind  of  tobacco 
equal  to  the  reserve  supply  level. 
Section  312(b)  provides  further  that  the 
amount  of  such  1986-87  national 
marketing  quota  may,  not  later  than 
March  1, 1986,  be  increased  by  not  more 
than  20  percent  if  the  Secretary 
determines  that  such  increase  is 
necessary  in  order  to  meet  market 
demands  or  to  avoid  undue  restrictions 
of  marketing  in  adjusting  the  total 
supply  to  the  reserve  supply  level. 

Section  312(c)  of  the  Act  (7  U.S.C. 
1312(c))  provides  that  within  30  days 
after  national  marketing  quotas  are 
proclaimed  in  accordance  with  section 
312(a)  for  a  kind  of  tobacco,  the 


Secretary  shall  conduct  a  referendum  of 
farmers  engaged  in  the  production  of  the 
crop  of  such  kind  of  tobacco  harvested 
immediately  prior  to  the  holding  of  the 
referendum  to  determine  whether  such 
fanners  are  in  favor  of  or  opposed  to 
such  quotas  for  the  next  three 
succeeding  marketing  years.  If  more 
than  one-third  of  the  farmers  voting  in  a 
referendum  for  a  kind  of  tobacco  oppose 
the  quotas,  such  results  shall  be 
proclaimed  by  the  Secretary  and  the 
national  marketing  quotas  so 
proclaimed  shall  not  be  in  effect  but  the 
results  shall  in  no  way  affect  or  limit  the 
subsequent  proclamation  and 
submission  to  a  referendum  of  national 
marketing  quotas  as  otherwise 
authorized  by  section  312. 

Section  313(g)  of  the  Act  (7  U.S.C 
1313(g)]  authorizes  the  Secretary  to 
convert  the  national  marketing  quota 
into  a  national  acreage  allotment  by 
dividing  the  national  marketing  quota  by 
the  national  average  yield  for  the  five 
years  immediately  preceding  the  year  in 
which  the  national  marketing  quota  is 
proclaimed,  and  to  apportion  the 
national  acreage  allotment,  less  a 
reserve  not  to  exceed  1  percent  thereof 
for  new  farms  and  for  making 
corrections  and  adjusting  inequities  in 
old  farm  allotments. 

Proposed  Determination 

Accordingly,  the  Secretary  proposes 
to  make  the  following  determinations 
with  respect  to  Maryland  (type  32) 
tobacco  and  cigar-filler  (type  41) 
tobacco: 

1.  The  amount  of  the  national 
marketing  quota  for  each  kind  of 
tobacco  for  the  1986-87  marketing  year. 
With  respect  to  Maryland  (type  32) 
tobacco  a  national  marketing  quota 
within  a  range  of  40  million  to  55  million 
pounds  is  proposed.  With  respect  to 
cigar-filler  (type  41)  tobacco  a  national 
marketing  quota  within  a  range  of  20 
million  to  30  million  pounds  is  proposed; 

2.  The  conversion  of  the  national 
marketing  quotas  into  national  acreage 
allotments  and  apportionment  of  the 
national  acreage  allotments,  less  a 
reserve  of  not  to  exceed  1  percent, 
among  old  farms; 

3.  The  amounts  of  the  national 
acreage  allotments  to  be  reserved  for 
new  farms  and  for  making  corrections 
and  adjusting  inequities  in  old  farm 
allotments;  and 

4.  The  date(s)  or  period(s)  of  the 
referenda  on  quotas  for  determining 
whether  marketing  quotas  will  be  in 
effect  for  the  1986-87, 1987-88  and  1988- 
89  marketing  years  for  Maryland  (type 
32)  and  cigar-filler  (type  41)  tobacco, 
and  whether  the  referenda  should  be 


conducted  at  polling  places  rather  than 
by  mail  ballot  (See  7  CFR  Part  717). 

Signed  at  Washington,  DC,  on  November 
13, 1985. 
Everett  Rank. 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

(FR  Doc.  85-27390  Filed  11-15-85:  8:45  am] 
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Agriculturai  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

1986  National  Marlceting  Ckiota  and 
1986  Price  Support  Level  for  Burley 
Tobacco 

AQENCV:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (CCC), 
United  States  Department  of  Ag^culture 
(USDA). 

ACTION:  Notice  of  Proposed 
Determinations  of  1986-87  Marketing 
Quota  and  Price  Support  Level. 

SUMMARY:  The  Secretary  of  Agriculture 
is  required  by  the  Agricultural 
Adjustment  Act  of  1938,  as  amended,  to 
armounce  by  February  1, 1986.  the 
amount  of  the  national  marketing  quota 
for  burley  tobacco  for  the  1986-87 
marketing  year.  In  addition,  the 
Secretary  must,  insofar  as  practicable, 
announce  the  level  of  price  support  for 
the  1986-87  marketing  year  in  advance 
of  the  planting  season.  The  public  is 
invited  to  comment  on  the  amount  of  the 
national  marketing  quota,  other  related 
quota  factors,  and  level  of  support 

DATE:  Comments  must  be  received  on  or 
before  December  31, 1985  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Send  comments  to  the 
Director.  Commodity  Analysis  Division, 
ASCS,  U.S.  Department  of  Agriculture, 
P.O.  Box  2415,  Washington.  DC  20013, 
(202)  447-3391. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Tarczy,  Agricultural  Economist, 
Commodity  Analysis  Division,  ASCS, 
USDA,  Room  3736-South  Building,  P.O. 
Box  2415,  Washington,  DC  20013,  (202) 
447-5187.  The  Preliminary  Regulatory 
Impact  Analysis  describing  the 
proposed  quota  set  forth  in  this  notice 
and  the  impact  of  implementing  it  is 
available  on  request  from  Robert  L 
Tarczy. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  in  conformity 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  This 
action  has  been  classified  "not  major" 
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since  implementation  of  these  proposed 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  §100 
million  or  more:  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
governments,  or  geographical  region:  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  that  this  notice 
applies  to  are:  Title — Commodity  Loan 
and  Purchases:  Number— 10.051.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the  ASCS 
nor  the  CCC  is  required  by  5  U.S.C.  553 
or  any  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Marketing  Quotas 

The  Agricultural  Adjustment  Act  of 
1938,  as  amended  (hereinafter  referred 
to  as  the  "Act"),  requires  that  the 
Secretary  proclaim  by  February  1. 1986. 
marketing  quotas  for  the  1986-^7. 1982- 
88  and  1988-69  marketing  years  and 
determine  and  announce  the  amount  of 
the  national  marketing  quota  for  the 
1986-87  marketing  year  for  burley 
tobacco.  Since  the  1985-86  marketing 
year  is  the  last  year  of  the  three 
consecutive  years  for  which  marketing 
quotas  previously  proclaimed  will  be  in 
effect  for  burley  tobacco,  a  referendum 
of  farmers  engaged  in  the  1985 
production  of  burley  tobacco  for  the 
1985  marketing  year  will  be  conducted 
within  30  days  after  proclamation  of 
such  national  marketing  quota  to 
determine  whether  they  favor  or  oppose 
marketing  quotas  for  the  three  year 
period. 

Section  319(c)  of  the  Act  provides  that 
the  national  marketing  quota  for  burley 
tobacco  for  a  marketing  year  is  the 
amount  of  that  kind  of  tobacco  produced 
in  the  United  States  which  the  Secretary 
estimates  will  be  used  domestically  and 
will  be  exported  during  the  marketing 
year,  adjusted  upward  or  downward  in 
such  amount  as  the  Secretary,  in  his 
discretion,  determines  is  desirable  for 


the  purpose  of  maintaining  an  adequate 
supply  or  for  effecting  an  orderly 
reduction  of  supplies  to  the  reserve 
supply  level.  The  maximum  downward 
adjustment  is  10  percent  of  estimated 
domestic  use  and  exports. 

Section  301(b)(14)(B)  of  the  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  itieet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  phrase  "normal  supply"  is 
defined  in  Section  3m(b)(10)(B)  of  the 
Act  as  a  normal  year's  domestic 
consumption  and  exports,  plus  175 
percent  of  a  normal  year's  domestic 
consumption  and  65  percent  of  a  normal 
year's  exports  as  an  allowance  for  a 
normal  year's  carryover.  A  "normal 
year's  domestic  consumption"  is  defined 
in  Section  301(b)(ll)(B)  of  the  Act  as  the 
yearly  average  quantity  of  burley 
tobacco  produced  in  the  United  States 
that  was  consumed  in  the  United  States 
during  the  ten  marketing  years 
immediately  preceding  the  marketing 
year  in  which  such  consumption  is 
determined  (1985-86),  adjusted  for 
current  trends  in  such  consumption. 

A  "normal  year's  exports"  is  defined 
in  section  301(b)(12)  of  the  Act  as  the 
yearly  average  quantity  produced  in  the 
United  States  that  was  exported  from 
the  United  States  during  the  ten 
marketing  years  immediately  preceding 
the  marketing  year  in  which  such 
exports  are  determined  (1985-86). 
adjusted  for  current  trends  in  such 
exports. 

The  reserve  supply  level  for  the  1985- 
86  marketing  year  was  determined  to  be 
1.542  million  pounds.  This  was  based  on 
a  normal  year's  domestic  consumption 
of  450  million  pounds  and  a  normal 
year's  exports  of  140  million  pounds  (50 
FR  21478).  The  proposed  reserve  supply 
level  for  the  1986-87  marketing  year  is 
1,493  million  pounds.  This  is  based  on  a 
normal  year's  domestic  consumption  of 
430  million  pounds  and  a  normal  year's 
exports  of  145  million  pounds. 

Section  301(b)(16)(B)  of  the  Act 
defines  "total  supply"  as  the  carryover 
at  the  beginning  of  the  marketing  year 
(October  1)  plus  the  estimated 
production  in  the  United  State  during 
the  calendar  year  in  which  the 
marketing  year  begins.  The  total  supply 
for  the  1985-86  marketing  year  is  2.029 
milliqn  pounds  based  on  carryover  of 
1,469  million  pounds  and  estimated 
marketings  of  560  million  pounds. 

The  amount  of  burley  tobacco 
produced  and  utilized  domestically 
during  the  1984-85  marketing  year  is 
estimated  to  be  405  million  pounds,  and 
the  amount  exported  is  estimated  to  be 


145  million  pounds,  farm  sales  weight 
basis.  The  national  marketing  quota  for 
buriey  tobacco  for  the  1985-86 
marketing  year  is  525  million  pounds  (50 
FR  21478).  For  the  198&-87  marketing 
year,  utilization  in  the  United  States  is 
estimated  to  be  approximately  390 
million  pounds  and  exports  are 
estimated  to  be  approximately  145 
million  pounds.  Since  the  total  supply 
for  the  1985-86  marketing  year  is  536 
million  pounds  more  than  the  proposed 
reserve  supply  level  for  the  1986-87 
marketing  year,  the  maximum 
downward  adjustment  for  effecting  an 
orderly  reduction  of  supplies  to  the 
reserve  supply  level  of  53  million  pounds 
is  proposed.  Accordingly,  it  is  proposed 
that  the  national  marketing  quota  be  482  - 
million  pounds  for  the  1986-87 
marketing  year. 

For  each  marketing  year  for  which 
marketing  quotas  are  in  effect  in 
accordance  with  section  319(c)  of  the 
Act.  the  Secretary  is  authorized  to 
establish  a  reserve  (hereinafter  referred 
to  as  the  "national  reserve")  from  the 
national  maketing  quota  in  an  amount 
not  in  excess  of  1  percent  of  the  national 
marketing  quota  to  be  available  for 
making  corrections  and  adjusting 
inequities  in  farm  marketing  quotas  and 
for  establishing  marketing  quotas  for 
new  farms  (i.e..  farms  for  which  farm 
marketing  quotas  have  not  been 
otherwise  established).  A  reserve  of 
465,000  pounds  was  established  for  the 
1985-86  marketing  year  (50  FR  21478).  It 
is  proposed  that  a  national  reserve  be 
established  for  the  1986-87 aiarketing 
year. 

Section  319(e)  of  the  Act  provides,  in 
part,  that  each  farm  marketing  quota 
shall  be  determined  by  multiplying  the 
previous  year's  farm  marketing  quota  by 
a  national  factor  obtained  by  dividing 
the  national  marketing  quota 
determined  under  section  319(c)  (less 
the  national  reserve)  by  the  sum  of  the 
farm  marketing  quotas  for  the 
immediately  preceding  year  for  all  farms 
for  which  burley  tobacco  marketing 
quotas  will  be  determined  for  such 
succeeding  marketing  year.  However, 
such  national  factor  shall  not  be  less 
than  90  percent.  The  national  factor  for 
the  1985-86  marketing  year  was  .90  (50 
FR  21478). 

Section  319(h)  of  the  Act  provides 
that,  effective  with  the  marketing  year 
beginning  October  1. 1976.  no  marketing 
quota,  other  than  a  new  farm  marketing 
quota,  shall  be  established  for  a  farm  on 
which  no  burley  tobacco  was  planted  or 
considered  planted  in  any  of  the  five 
years  immediately  preceding  the  year 
for  which  farm  marketing  quotas  are 
being  established. 
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Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacoo  for  which  quotas  are  in  effect  or 
for  which  marketing  quotas  have  not 
been  disapproved  by  producers  at  a 
level  which  is  determined  in  accordance 
with  a  formula  prescribed  in  section  106 
cf  the  Agricultural  Act  of  1940,  as 
amended  (the  "1949  Act").  With  respect 
to  the  1986  crop  of  burley  tobacco,  the 
level  of  support  is  determined  in 
accordance  with  sections  106  (b),  (d) 
and  (0  of  the  1949  Act. 

Section  106(f)(4]  of  the  1949  Act 
provides  that  the  level  of  support  for  the 
1986  crop  of  burley  tobacco,  if  marketing 
quotas  are  in  effect  or  are  not 
disapproved  by  producers,  shall  be  the 
level  in  cents  per  pound  at  which  the 

1985  crop  of  burley  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (A)  the  support 
level  for  the  1986  crop,  as  determined 
under  section  106(b)  of  the  1949  Act,  is 
greater  or  less  than  (B)  the  support  level 
for  the  1985  crop,  as  determined  under 
section  106(b]  of  the  1949  Act,  as  that 
difference  may  be  adjusted  by  the 
Secretary  under  section  106(d)  of  the 
1949  Act  if  the  support  level  under 
clause  (A)  is  greater  than  the  support 
level  under  clause  (B).  Accordingly, 
under  section  106(0(4)  of  the  1949  Act,  if 
marketing  quotas  are  in  effect  or  are  not 
disapproved  by  producers,  the  support 
level  for  the  1986  crop  of  burley  tobacco 
will  be  the  1985  level,  adjusted  by  the 
difference  between  (plus  or  minus)  the 

1986  "basic  support  level"  and  the  1985 
"basic  support  level". 

Section  106(b)  of  the  1949  Act 
provides  that,  if  marketing  quotas  are  in 
effect  or  are  not  disapproved  by 
producers,  that  the  "basic  support  level" 
for  any  year  is  determined  by 
multiplying  the  support  level  for  the  1959 
crop  of  burley  tobacco  (57.2  cents  per 
pound)  by  the  ratio  of  the  average  of  the 
index  of  prices  paid  by  farmers 
including  wage  rates,  interest  and  taxes 
(referred  to  as  the  "parity  index")  for  the 
three  previous  calendar  years  to  the 
average  index  of  such  prices  paid  by 
farmers,  including  wage  rates,  interest 
and  taxes  for  the  1959  calendar  year 
(298).  For  the  1986-crop  year,  the 
average  parity  indexes  for  the  three 
previous  years  are:  1983 — 1104;  1984 — 
1127;  and  1985 — 1125  (estimated  based 
on  9-month's  data).  The  preliminary 
average  of  the  parity  indexes  for  these 
years  is  1119  and  the  ratio  of  the  1983-85 
index  to  the  1959  index  is  3.76. 
Accordingly,  the  preliminary  "basic 
support  level"  for  the  1986  burley 
tobacco  is  estimated  to  be  215.1  cents 
per  pound.  For  the  1985-crop  year,  the 


average  parity  indexes  used  to  calculate 
the  1985  "basic  support  level"  were: 
1982—1078;  1983—1105;  and  1984—1127, 
The  ratio  of  the  1982-84  index  to  the 
1959  index  equalled  3.7a  Thus,  the 
"basic  support  level"  for  the  1985  crop  of 
burley  tobacco  equalled  211.6  cents  per 
pound.  The  difference  between  the 
"basic  support  levels"  for  the  1985  and 
1986  crops  of  buriey  tobacco  is 
estimated  to  be  3.5  cents  per  pound. 

Section  106(d)  of  the  1949  Act 
provides  that  the  Secretary  may  reduce 
the  level  of  support  which  would 
otherwise  be  established  for  any  grade 
of  tobacco  of  a  crop  for  which  marketing 
quotas  are  in  effect  or  are  not 
disapproved  by  producers  which  the 
Secretary  determines  will  likely  be  in 
excess  supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  all 
eligible  grades  of  tobacco  must,  after 
such  reduction,  reflect  not  less  than  65 
percent  of  the  increase  in  the  support 
level  for  such  kind  of  tobacco  which 
would  otherwise  be  established  under 
section  106  of  the  Act  if  the  support  level 
is  higher  than  the  support  level  for  the 
preceding  crop.  Before  any  such 
reduction  is  made,  the  Secretary  must 
consult  with  the  associations  handling 
price  support  loans  and  consideration 
must  be  given  to  the  supply  and 
anticipated  demand  of  such  tobacco, 
including  the  effect  of  such  reduction  on 
other  kinds  of  quota  tobacco.  In 
determining  whether  the  supply  of  any 
grade  of  any  kind  of  tobacco  of  a  crop 
will  be  excessive,  the  Secretary  shall 
take  into  consideration  the  domestic 
supply,  including  domestic  inventories, 
the  amount  of  such  tobacco  pledged  as 
security  for  price  support  loans,  and 
anticipated  domestic  and  export 
demand,  based  on  the  maturity, 
uniformity  and  stalk  position  of  such 
tobacco. 

As  previously  mentioned,  supplies  of 
virtually  all  grades  of  burley  tobacco  are 
excessive  (i.e.,  536  million  pounds  above 
the  reserve  supply  level),  with  most  of 
the  excess  supply  consisting  of  tobacco 
pledged  as  collateral  for  price  support 
loans. 

Accordingly,  if  marketing  quotas  are 
in  effect  or  are  not  disapproved  by 
producers,  it  is  proposed  that  the  1986 
price  support  level  for  burley  tobacco  be 
181.1  cents  per  pound.  This  is  an 
increase  of  2.3  cents  per  pound  from  the 
1985  support  level  of  178.8  cents  per 
pound,  or  65  percent  of  the  increase,  i.e., 
3.5  cents  per  pound,  that  otherwise 
would  be  established. 

Proposed  Detenninatimis 

Accordingly,  comments  are  requested 
on  the  following  proposed 


determinations  with  respect  to  burley 
tobacco  for  the  1986-67  marketing  year 

1.  A  national  marketing  quota  of  482 
million  pounds. 

2.  A  reserve  supply  level  in  the 
amount  of  1,493  million  pounds. 

3.  A  national  reserve  within  the  range 
of  500,000  to  5,000,000  pounds. 

4.  If  marketing  quotas  are  in  effect  or 
are  not  disapproved  by  producers,  a 
price  support  level  limited  to  65  percent 
of  the  increase  that  would  have  been 
established  otherwise  in  accordance 
with  section  106  of  the  1949  Act,  which 
is  currently  estimated  to  be  181.1  cents 
per  pound. 

Comments  are  not  requested  with 
respect  to  the  national  factor  for  the 
1986-87  marketing  year  since  the 
national  factor  is  determined  as  the 
result  of  a  mathematical  computation  in 
accordance  with  the  formula  prescribed 
in  section  319(e)  of  the  Act  and  does  not 
involve  administrative  decision  making. 

All  written  submissions  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.  Monday  through  Friday, 
in  Room  3741-South  Building.  14th  and 
Independence  Avenue,  SW.. 
Washington.  DC 

Signed  at  Washington,  DC,  on  November 
13.1985. 
Everett  Rank. 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service,  Executive  Vice 
President,  Commodity  Credit  Corporation. 
(FR  Doc.  85-27389  Filed  11-15-85;  8:45  am) 

BILUNQ  CODE  3410-05-M 


Rural  Electrification  Administration 

Vigilante  Electric  Cooperative,  Inc. 

AOENCY:  Rural  Electrification 
Administration,  USDA. 

action:  Notice  of  Finding  of  No 
Significant  Impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1989,  as 
amended,  the  Council  on  Environmental 
Quality  regulations  (40  CFR  Part  1500). 
and  REA  Environmental  Policies  and 
Procedures,  7  CFR  Part  1794,  has  made  a 
Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  a  project 
proposed  by  Vigilante  Electric 
Cooperative,  Inc.  (Vigilante  Electric),  of 
Dillon,  Montana.  The  project  consists  of 
constructing  approximately  54  km  (34 
miles)  of  69  kV  transmission  line  and 
two  new  substations.  All  facilities 
would  be  located  in  Silver  Bow  County, 
Montana. 
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FOR  FURTHCR  INFORMATION  CONTACT 
REAs  FONSI  and  Environmental 
Assessment  (EA)  and  Vigilante 
Electric's  Borrower's  Environmental 
Report  (BER)  may  be  reviewed  at  or 
obtained  from  the  office  of  the  Director. 
Western  Area-Electric.  REA,  Room- 
Number  0207-S,  14th  St.  and 
Independence  Avenue,  SW.. 
Washington.  DC  20250.  telephone 
number:  (202)  382-8848,  or  the  office  of 
Vigilante  Electric  Cooperative,  Inc.  (Mr. 
Wilbur  L  Anderson.  Manager),  P.O.  Box 
71.  Dillon.  Montana  59725,  telephone 
number:  (406)  683-2327,  during  regular 
business  hours. 

SUPPLEMENTARY  INFORMATION:  REA 
reviewed  the  BER  submitted  by 
Vigilante  Electric  and  determined  that  it 
represent  an  accurate  assessment  of  the 
environmental  impact  of  the  proposed 
project.  The  proposed  project  consists  of 
constructing  approximately  54  km  (34 
miles)  of  69  kV  transmission  line 
between  Silver  Bow  and  Melrose  and 
two  new  substations  in  Silver  Bow 
County,  Montana.  Possible  REA  actions 
could  include  providing  financing 
assistance  to  Vigilante  Electric  for  the 
proposed  project  and  approving 
construction  contracts,  power  supply 
contracts,  etc..  related  to 
implementation  and  utilization  of  the 
proposed  facilities.  The  BER  and  EA 
adequately  consider  potential  impacts  of 
the  proposed  project  to  resources 
including  threatened  and  endangered 
species,  important  farmland,  prime 
forest  land,  prime  rangeland,  cultural 
resources,  floodplains.  and  wetlands. 
REA  independently  evaluated  the 
impact  of  the  propose  project  and 
determined  that  the  proposed  project 
would  not  affect  the  above  resources. 
Alternatives  examined  included  no 
action,  energy  conservation,  purchasing 
and  improving  the  existing  Montana 
Power  Company  69  kV  line,  alternative 
routes  for  transmission  line 
construction,  and  underground 
construction.  After  reviewing  these 
alternatives,  REA  determined  that  the 
proposed  project  is  an  acceptable 
alternative  that  meets  Vigilante 
Electric's  needs  with  a  minimum  of 
environmental  impact. 

In  accordance  with  REA's 
Environmental  Policies  and  Procedures. 
7  CFR  Part  1794.  Vigilante  Electric 
advertised  the  availability  of  its  BER  in 
the  local  newspaper.  No  comments  were 
received. 

Based  upon  the  BER  and  other  data, 
RE.A  has  prepared  an  EA  and  FONSI 
concerning  the  proposed  construction. 
REA  independently  evaluated  the 


proposed  project  and  concluded  that 
approval  of  financing  assistance  for  the 
project  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850 — 
Rural  Electrirication  Loans  and  Loan 
Guarantees. 

Dated:  November  12, 1985. 
Jack  Vu  Mark. 
Acting  Administrator. 
[PR  Doc.  85-27342  Filed  11-15-85:  8:45  am] 

MLUNQ  COOC  S410-1S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Apparel  Products  Produced  or 
Manufactured  In  ttie  Ptiilipplnes 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
19. 1985.  For  further  information  contact 
Jane  Corwin.  International  Trade 
Specialist  (202)  377-4212. 

Background 

A  CITA  directive  dated  December  21. 
1984  (FR  50231)  established  limits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
agreement  year  which  began  on  January 
1. 1985.  Under  the  terms  of  the  Bilateral 
cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreements,  effected  by 
exchange  of  notes  dated  November  24. 
1982,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Philippines,  the  1985 
limits  for  Categories  331.  337-T.  341-NT. 
348-T  445/446.  635-T.  635-NT.  645/646- 
NT,  and  659-NT,  are  being  adjusted, 
variously,  by  the  application  of  swing, 
carryover  and  carryforward.  To  the 
extent  the  carryforward  is  used  in  1985, 
it  will  be  deducted  from  the  affected 
category  limits  established  for  1986.  The 
limits  for  Categories  336-T.  342-NT  and 
659-T  are  being  reduced  to  account  for 
swing  applied  to  other  categories.  The 
level  for  Category  669  is  being  increased 
to  400,000  pounds  as  a  result  of  an 
agreement  to  increase  the  consultation 
level  for  1985. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 


published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
annotated  (1985). 
Walter  C.  Lraahaa, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

November  13. 1985. 
Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington,  D.C  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21, 1984  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  Rhet 
textile  products,  produced  or  manufactured  in 
the  Republic  of  the  Philippines  and  exported 
during  1985. ' 

Effective  on  November  19, 1985,  paragraph 
1  of  the  directive  of  December  21, 1964  is 
hereby  further  amended  to  include  adjusted 
restraint  limits  for  the  following  categories: 


CaMgoy 

Ad|ust«)  12-nion»  restraint  IMI  • 

331 

719.916  Hoam  pan. 

390  384  dozan 

336-T.  . 

337-T 

448  768  doTsn. 

341-NT.  .. 

113  169  dozan 

342-NT 

56  069  dozen 

348-T 

259  078  dozen. 

445/446 

19  ?36  dozen 

635-NT 

148  5S2  dozsn 

635-T  ...•. 

159  852  do»a 

645/646-NT 

659-T.  .. 

125.899  dozen. 
3.S37.513  pounds 
1.735.485  pounds. 
400.000  pounds. 

659-NT 

669 

'  The  ImWs  t\n«  not  been  adjusted  to  reflect  any  impons 
exported  after  December  31.  1984. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (aHl). 

Sincerely, 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  85-27347  Filed  11-15-85;  8:45  am] 

BILLING  CODE  3S10-OR-M 

'  The  agreement  provides,  in  part  thai:  (1)  Specific 
limits  may  be  exceeded  during  the  agreemen'  year 
by  designated  percentages:  (2)  specific  limits  may 
be  adjusted  for  carryover  and  carryforward:  and  (3) 
administrative  arrangements  or  adjustments  may  be 
made  to  resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
Software;  Meeting 

action:  Advisory  Committee  Meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Sofware  will  meet  in 
open  session  on  December  11, 1985  and 
January  6. 1986  at  the  Pentagon, 
Washington,  DC. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  Scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  The  meetings  on 
December  11  and  January  22  will  consist 
of  discussions  by  the  Task  Force 
members  on  Various  software 
initiatives. 

Persons  interested  in  attending  should 
contact  Major  Susan  Swift,  Task  Force 
Executive  Secretary,  telephone  (202) 
695-7181,  approximately  one  week  prior 
to  the  scheduled  meeting  times. 

Dated:  November  13, 1985. 
Patrici*  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
(FR  Doc  85-27344  Filed  11-15-85;  8:45  am) 
BtLUNO  CODE  MIO-Ot-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Business  and  international  Education 
Program;  Application  Notice  for  New 
and  Noncompeting  Continuation 
Awards  for  Fiscal  Year  1986 

Applications  are  invited  for  new  and 
noncompeting  continuation  awards 
under  the  Business  and  International 
Education  Program. 

Authority  for  this  program  is 
contained  in  sections  611,  612,  and  613 
of  Part  B  of  Title  VI  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  (20  U.S.C.  1130-1130b) 

The  Secretary  is  authorized  to  make 
matching  grants  under  this  program  to 
qualified  institutions  of  higher 
education. 

The  purposes  of  the  awards  are  as 
follows: 

(1)  To  increase  and  promote  the 
Nation's  capacity  for  international 
understanding  economic  enterprise 
through  the  provision  of  suitable 
international  education  and  training  for 
business  personnel  in  various  stages  of 
professional  development. 


(2)  To  promote  institutional  and 
noninstitutional  educational  and 
training  activities  that  will  contribute  to 
the  ability  of  United  States  business  to 
prosper  in  an  international  economy. 

Closing  Date  for  Transmittal  of 
Applications: 

An  application  for  a  new  grant  must 
be  mailed  or  hand  delivered  by 
February  18, 1986.  An  application  for  a 
noncompeting  containuation  grant,  to  be 
assured  of  consideration  for  funding, 
should  be  mailed  or  hand  delievered  by 
February  18, 1986.  If  the  application  for  a 
noncompeting  continuation  grant  is  late, 
the  Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
noncompeting  continuations  an  may 
decline  to  accept  it. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.153  (Business  and 
International  Education  Program),  400 
Maryland  avenue  SW.,  Washington, 
D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commerical  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  in  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service.  An 
applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  for  a  new  grant  will 
be  notiHed  that  its  application  will  not 
be  considered. 

Applications  Delivered  by  Hand 

An  application  that  is  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  3, 
7th  and  D  Streets,  S.W.,  Washington, 
DC. 

The  Application  Control  Center  will 
accept  a  hand  delivered  application 
between  8:00  a.m.  and  4:30  p.m. 


(Washington,  D.C.  time]  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  thatjs  hand  delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Informatioa 

Under  the  Business  and  International 
Education  Program,  the  Secretary  is 
authorized  to  make  grants  to  institutions 
of  higher  education  to  pay  up  to  50 
percent  of  the  cost  of  projects  designed 
to  promote  linkages  between  institutions 
and  American  businesses  engaged  in 
international  economic  activities. 

The  purpose  of  each  grant  is  both  to 
enhance  the  international  academic 
programs  of  institution  of  higher 
education  and  to  provide  appropriate 
services  to  the  business  community  to 
enable  it  to  expand  its  capacity  to 
engage  in  commerce  abroad. 

Under  section  612(b)  of  the  HEA, 
eligible  activities  which  the  Secretary 
may  support  include,  but  are  not  limited 
to,  the  following: 

(1)  Iimovation  and  improvement  in 
international  education  curricual  to 
serve  the  needs  of  the  business 
community,  including  development  of 
new  programs  for  nontraditional, 
midcareer,  or  part-time  students. 

(2)  Development  of  programs  to 
inform  the  public  of  increasing 
international  economic  interdependence 
and  the  role  of  American  business 
within  the  international  economic 
system. 

(3)  Internationalization  of  curricula  at 
the  junior  and  community  college  level 
and  at  undergraduate  and  graduate 
schools  of  business. 

(4)  Development  of  area  studies 
programs  and  interdisciplinary 
international  programs. 

(5)  Establishment  of  export  education 
programs  through  cooperative 
arrangements  with  regional  and  worid 
trade  centers  and  councils,  and  with 
bilateral  and  multilateral  trade 
associations. 

(6)  Research  for  and  development  of 
specialized  teaching  materials,  including 
language  materials,  and  facilities 
appropriate  to  business-oriented 
students. 

(7)  Establishment  of  student  and 
faculty  fellowships  and  internships  for 
training  and  education  in  international 
business  activities. 

(8)  Development  of  opportunities  for 
junior  business  and  other  professional 
school  faculty  to  acquire  or  strengthen 
international  business  activities. 

(9)  Development  of  research  programs 
on  issues  of  common  Interest  to 
institutions  of  higher  education  and 
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private  sector  organizations  and 
associations  engaged  in  or  promoting 
international  economic  activity. 

Section  612(c)  of  the  HEA  requires 
that  an  institutional  grantee  enter  into 
an  agreement  with  a  business 
enterprise,  trade  organization,  or 
association  engaged  in  international 
economic  activity,  or  a  combination  or 
consortium  of  such  enterprises, 
organizations,  or  associations,  for  the 
purpose  of  establishing,  developing, 
improving,  or  expanding  activities 
eligible  for  assistance  under  this 
program.  Section  612(c)  further  requires 
each  institutional  application  for  a  grant 
to  be  accompanied  by  a  copy  of  such  an 
agreement. 

Because  of  the  planning  time  required 
to  develop  and  implement  curricula 
designed  to  both  enhance  the 
international  academic  programs  (^ 
institutions  of  higher  education  and  to 
provide  appropriate  services  to  the 
business  community  to  enable  it  to 
expand  its  capacity  to  engage  in 
commerce  abroad,  the  Secretary  of 
Education  is  accepting  applications  for 
new  projects  of  up  to  two  years' 
duration.  Further,  the  Secretary  strongly 
encourages  applicants  to  select  those 
authorized  activities  which  are  most 
useful  in  developing,  enhancing,  or 
promoting  export  trade  programs. 

Available : 


Fiscal  Year  1986  fimds  have  not  yet 
been  appropriated  for  the  Business  and 
International  Education  Program.  We 
estimate,  however,  that  $200,000  will  be 
available  for  this  program  once  a  final 
Fiscal  1986  appropriation  bill  is  enacted. 
Of  this  amount,  approximately  $765,000 
would  be  used  to  support  10 
noncompeting  continuation  applications, 
and  $1,435,000  would  be  used  for  new 
awards.  This  figure  would  permit  the 
selection  of  between  24  and  28  new 
projects,  with  awards  ranging  from 
$30,000  to  $150,008  per  year.  These 
estimates  are  provided  for  planning 
purposes  and  do  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Application  Fonns 

Application  forms  and  program 
information  packages  are  expected  to  be 
ready  for  mailing  by  December  6. 1985. 
They  may  be  obtedned  by  writing  to 
Susaima  Q  Easton.  International 
Studies  Branch.  Center  for  International 


Education.  U.S.  Department  of 
Education.  (Room  3916.  Regional  Office 
Building  3),  400  Maryland  Avenue  SW., 
Washington  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  suggests  that  the 
narrative  portion  of  an  application  not 
exceed  20  pages  in  length.  The  Secretary 
fiirther  urges  that  an  applicant  not 
submit  information  that  is  not  requested. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competition. 
The  program  forms  are  approved  under 
the  Paperwork  Reduction  Act  of  1980. 
(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  1840- 
0068.) 

Applicable  Regulatioiis 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  Regulations  governing  the  Business 
and  International  Education  Program,  34 
CFR  Part  661. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Parts  74.  75.  TT,  and  78. 

FOB  niRTMCR  INRMMATION:  For  further 
information,  contact  Susanna  C.  Easton. 
International  Studies  Branch,  Center  for 
International  Education,  U5. 
Department  of  Education,  (Room  3916, 
Regional  Office  Building  3).  400 
Maryland  Avenue  SW.,  Washington. 
D.C  20202.  Telephone  (202)  24S-2794. 
(20  U.&C  tl3O-n30b) 

Dated:  November  12. 1985. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.153— Oisiness  and  Intemationdl 
Education  Program) 

William  |.  Bennett. 

Secretary  of  Education. 

|FR  Doc.  85-27395  Filed  11-15-85;  8:45  amj 

BHJJNacOOC  4000-01-11 


Indian  Education  Act,  Part  B;  Indian 
Fellowstiip  Program 

agency:  Department  of  Education. 
ACTION:  Application  notice  for  new 
Indian  fellowships  for  fiscal  year  1986. 


Programmatic  and  Fiscal  hrfbrmation 

Applications  are  invited  for  new 
fellowships  under  the  Indian  Education 
Act— Indian  Fellowship  Program.  This 
program  authorizes  the  award  of 
fellowships  to  Indian  students. 

The  purpose  of  these  a\\'ard8  is  to 
enable  Indian  students  to  pursue 
courses  of  study  leading  to:  (a) 
Postbaccalaureate  degrees  in  medicine, 
psychology,  law,  education,  and  related 
fields,  or  (b)  Undergraduate  or  graduate 
degrees  in  business  administration, 
engineering,  natural  resources,  and 
related  fields. 

In  Fiscal  Year  1985,  216  new 
fellowships  were  awarded  totaling 
$1,320,489.  The  average  fellowship  was 

$6.rr3. 

It  is  estimated  that  $1,470,000  will  be 
available  for  new  awards. 

The  Secretary  is  not  establishing  any 
priorities  among  the  allowable  fields  of 
study  described  in  34  CFR  263.4  of  the 
final  regulations. 

The  estimated  maximor?  stipened 
allowed  will  be  $750  per  month.  An 
estimated  maximum  allowance  of  $110 
per  month  will  be  allowed  for  each 
dependent.  Financial  need  and  the 
applicant's  resources  wilt  be  taken  into 
account  in  determining  the  amount  of 
the  fellowship  award.  The  Secretary 
awards  a  fellowship  in  an  amount  up  to 
but  not  more  than  the  difference 
between  the  student's  resources, 
including  other  sources  of  financial  aid, 
and  the  student's  expenses  as  defined  in 
34  CFR  263.3. 

Closing  Date  for  Transmittal  ot 
Applicatiaiis 

Applications  for  new  fiellowships  must 
be  mailed  or  hand-delivered  on  or 
before  January  15, 1986. 

Applications  Delivered  by  Mail 

Apphcations  for  new  £ellowships  sent 
by  mail  must  be  addressed  to  the  U.S. 
Department  of  Education,  Application 
Control  Center.  Attention:  (CFDA  No. 
84.087),  400  Maryland  Avenue  SW., 
Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 
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(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  noted  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  Delivered  by  Hand 

Applications  that  are  hand-delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  #3, 
7th  and  D  Streets  SW.,  Washington,  D.C. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
are  the  Indian  Fellowship  Program 
Regulations  in  34  CFR  Part  263. 

Application  Forms 

Application  forms  and  program 
information  packages  are  expected  to  be 
available  by  November  27, 1985.  These 
may  be  obtained  by  writing  to  the 
Director,  Indian  Education  Programs, 
U.S.  Department  of  Education.  400 
Maryland  Avenue  SW.,  Room  2177, 
FOB-6.  Washington,  DC  20202. 
(Approved  by  Office  of  Management  and 
Bujdget  under  control  number  18100-0020) 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  contact 
Dorothea  Perkins,  Indian  Education 
E'rograms,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  2177.  FOB-6,  Washington, 
D.C.  20202.  Telephone:  (202)  732-1924. 

(20  U.S.C.  3385b) 

Dated:  November  12, 1985. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.087;  Indian  Education — Fellowships  for 
Indian  Students  (B)) 
Lawrence  F.  Davenport, 
Assistant  Secretary  for  Elementary  and 
Seaondary  Education. 
|FR  Doc.  85-27394  Filed  11-15-85;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Memorandum  of  Understanding  for 
Transportation  of  Radioactive 
Materials,  DOT/DOE 

AGENCIES:  Office  of  Civilian  Radioactive 
Waste  Management,  DOE;  Research  and 
Special  I'rograms  Administration,  DOT. 
action:  Notice  of  DOT/DOE 
Memorandum  of  Understanding. 

summary:  The  Office  of  Civilian 
Radioactive  Waste  Management  of  the 
U.S.  Department  of  Energy  and  the 
Research  and  Special  Programs 
Administration  of  the  U.S.  Department 
of  Transportation  of  the  two  signatory 
organizations  in  implementing  the 
Nuclear  Waste  Policy  Act  of  1982.  The 
text  of  the  Memorandum  of 
Understanding  is  published  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Philpott.  U.S.  Department  of 
Energy,  RW-33, 1000  Independence 
Ave..  SW..  Washington.  DC  20585. 
(202)  252-9620 

Richard  C.  Hannon,  Office  of  Materials 
Transportation,  Research  and  Special 
Programs  Administration — DHM-60, 
U.S.  Department  of  Transportation, 
400  7th  Street,  SW.,  Washington,  DC 
20590 

Issued  in  Washington,  DC  on  November  13, 
1985. 
Rol>ert  H.  Bauer. 

Associate  Director  for  Resource  Management, 
Office  of  Civilian  Radioactive  Waste 
Management. 

Memorandum  of  Understanding 
Between  the  Research  and  Special 
Programs  Administration  of  the  U.S. 
Department  of  Transportation  and  the 
Office  of  Civilian  Radioactive  Waste 
Management  of  the  U.S.  Department  of 
Energy  for  the  Transportation  of 
Radioactive  Materials  Under  the  Nuclear 
Waste  Policy  Act 

Introduction 

The  passage  of  the  Nuclear  Waste 
Policy  Act  (NWPA)  of  1982.  which  was 
signed  into  law  by  the  President  on 
January  7, 1983,  established  a  national 
policy  for  the  safe  storage  and  disposal 
of  spent  nuclear  fuel  and  high-level 
waste.  The  capability  to  transport  these 
radioactive  wastes  is  critical  to 
implementation  of  the  NWPA.  This 
capability  is  contingent  upon  the 
availability  of  appropriate  types  and 


quantities  of  equipment  and  a  stable 
regulatory  and  institutional 
environment.  The  NWPA  places 
responsibility  for  transportation  on  the 
Department  of  Energy  (DOE)  and 
requires  that  transportation  handled 
under  the  Act  be  subject  to  the 
regulations  of  the  Department  of 
Transportation  (DOT). 

I.  Purpose 

The  purpose  of  this  agreement  is  to 
delinate  the  respective  responsibilities 
and  establish  common  planning 
assumptions  which  DOT  (hereinafter 
referred  to  as  the  Researdi  and  Special 
Programs  Administration  (RSPA))  and 
DOE  (hereinafter  referred  to  as  the 
Office  of  Civilian  Radioactive  Waste 
Management  (OCRWM))  will  observe  in 
the  implementation  of  transportation 
requirements  under  the  NWPA.  This 
agreement  will  ensure  that  adequate 
procedures  are  established  for 
consultation  and  exchange  of 
information  and  will  define  the 
objectives  and  responsibilities  that  will 
govern  the  relationship  between  RSPA 
and  OCRWM  in  managing 
transportation  activities  assigned  by 
existing  law. 

n.  Authority 

The  parties  enter  into  this  agreement 
under  the  authority  of,  inter  alia.  Section 
8(c),  9,  and  137  of  the  NWPA;  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  the  Department  of  Energy 
Organization  Act.  as  amended;  the 
Department  of  Transportation  Act  as 
amended;  and  the  Hazardous  Materials 
Transportation  Act. 

III.  Responsibilities 

To  assure  the  safe  and  efficient 
transportation  of  spent  fuel  and  high- 
level  radioactive  waste  performed  under 
the  NWPA  and  to  avoid  duplication  of 
effort.  RSPA  and  OICRWM  agree, 
subject  to  their  respective  statutory 
authorities,  as  follows: 

A.  Management  of  the  transportation 
of  spent  fuel  and  high-level  radioactive 
wastes  under  the  NWPA  resides  with 
OCRWM.  Transportation  will  be 
performed  in  full  compliance  with  all 
applicable  regulations  as  promulgated 
by  DOT  as  part  of  its  overall  body  of 
federal  regulations  governing  the 
packaging  and  transportation  of 
radioactive  materials.  Further.  OCRWM 
recognizes  the  state  and  local  interest^ 
in  nuclear  waste  transportation  and  will 
comply  with  state  or  local  laws  and 
regulations  pertaining  to  transportation 
that  are  not  inconsistent  with  the 
Hazardous  Materials  Transportation 
Act  or  regulations  promulgated 
thereunder. 
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B.  Transportation  of  spent  nuclear  fuel 
and  high-level  radioactive  waste 
resulting  from  atomic  energy  defense 
activities,  research  and  development 
activities  of  the  Secretary  of  Energy,  or 
both,  to  any  repository  developed  under 
the  NWPA  will  be  subject  to  applicable 
DOT  regulations. 

C.  RSPA  and  OCKWM  agree  to 
exchange  information,  consult  each 
other,  and  provide  appropriate  support 
within  the  areas  of  their  responsibilities. 
Accordingly,  both  agencies  will 
designate  appropriate  staff 
representatives  and  will  establish  joint 
working  arrangements  from  time  to  time 
for  the  purpose  of  administering  this 
agreement 

D.  Timely  response  will  be  provided 
by  each  party  to  requests  derived  from 
this  agreement  and  other  relevant  laws, 
regulations,  and  administrative 
procedures. 

E.  Development  and  execution  of  an 
elective  transportation  safety 
regulatory  compliance  and  inspection 
policy  shall  be  a  common  area  of 
interest.  It  is  expected  that  this  policy 
will  address  the  pre-shipment.  enroute, 
and  post-shipment  phases  of  the 
transportation  function  and  will  allow 
for  the  utihzation  of  state,  as  well  as 
Federal,  resources  as  appropriate. 

F.  Periodic  management  meetings  will 
be  held  as  necessary  to  review  the 
status  of  the  program,  to  discuss 
regulatory  issues,  and  to  consult  on 
policy  matters. 

IV.  Determination  of  the  Availability  of 
Private  hidustry 

The  NWPA  (section  137(a)(2))  requires 
that  OCRWM,  in  providing  for 
transportation,  shall  utilize  private 
industry  to  the  fullest  extent  possible. 
However,  the  Act  further  states  that 
OCRWM  may  use  direct  federal 
services  for  transportation  upon  a 
determination  by  the  Secretary  of 
Transportation,  in  consultation  with  the 
Secretary  of  Energy,  that  private 
industry  is  unable  or  unwilling  to 
provide  such  transportation  services  at 
reasonable  coat 

A.  For  the  purpose  of  this 
memorandum  of  understanding, 
"transportation  services"  means 
function  which  include  carriage  of 
materials,  procurement  and 
maintenance  of  equipment,  inspection  of 
equipment  and  operations,  and  training 
of  operating  personnel. 

B.  It  is  agreed  that  studies  to 
determine  the  availability  of  private 
industry  to  provide  transportation 
services  under  the  NWPA  will  be  jointly 
funded  and  the  Secretary  of 
Transportation  in  consultation  with  the 
Secretary  of  Energy  will  be  responsible 


for  determing  the  ability  of  private 
industry  to  provide  such  transportation 
services  at  reasonable  cost 

V.  Limitations 

A.  Nothing  in  this  agreement  a 
intended  to  limit  or  expand  the 
responsibility  or  authtnity  of  either 
RSPA  or  OCRWM  as  estabfished  by 
law. 

B.  This  agreement  is  intended  to 
facilitate  the  effective  discharge  by 
RSPA  and  OCRWM  of  their  respecHve 
responsibilities  under  the  NWPA. 

C.  Nothing  in  this  agreement  limits 
informal  consultation  not  mentioned  in 
this  agreement. 

VI.  Public  Information  Coordination 

Subject  to  the  Freedom  of  Information 
Act  decisions  on  disclosure  of 
information  to  the  public  regarding 
projects  and  programs  implemented 
under  the  MOU  will  be  made  following 
consultation  between  DOE  and  DOT 
representatives. 

VIL  Amendment  and  Termination 

This  agreement  may  be  modified  or 
amended  by  written  agreement  between 
RSPA  and  OCRWM  and  terminated  by 
mutual  agreement  of  RSPA  and 
OCRWM.  or  by  either  party  upon  30 
days  written  notice  to  the  other. 

Vm  Effective  Date 

This  memorandum  of  understanding 
shall  be  effective  when  signed  by  both 
parties. 

Dated:  September  16, 1985. 
BenCRusche, 

Director.  Office  of  Civilian  Radiocative 
Waste  Management,  U.S.  Department  of 
Energy. 

Dated:  September  4. 1985. 
M.  Cynthia  Douglas*. 

Administrator.  Research  and  Special 
Programs  Administration.  U.S.  Department  of 
Transportation. 

[PR  Doc.  85-27433,  Filed  11-15-85;  8:45  am] 
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Intent  to  iMue  a  Program  Solicitation; 
District  Heating  and  Cooling  Researct) 
and  Development 

The  Department  of  Energy  (DOE) 
intends  to  issue  Program  Solicitation 
Number  DE-PS01-86CE26534  on  or 
about  November  3a  1985.  with  a  closing 
date  for  receipt  of  proposals 
approximately  75  days  from  actual 
release  of  the  solicitation.  This  Program 
Solicitation  is  for  the  performance  of 
research  aimed  at  reducing  costs  and 
improving  the  efficiency  of  district 
heating  and  cooling  (DHC)  systems.  The 
Department  is  interested  in  research 


relating  to  DHC  components  and 
systems,  and  to  the  rehabilitation  of 
.  older  district  heat  systems. 

The  Program  Solicitation  will  solicit 
research  in  any  of  the  following  phases 
of  development:  basic  and  applied 
research;  exploratory  development; 
technology  development:  or  engineering 
development  Topical  areas  may 
include,  for  example:  systems 
development  (district  cooling,  low 
density  DHC,  simultaneous  heating  and 
cooling);  component  development 
(piping,  metering,  control,  building 
conversion  equipment);  local  resources 
use  (reject  heat  water  resources); 
rehabilitation  of  steam  district  heat 
systems. 

Multiple  awards  for  research  are 
expected  to  be  made  in  May.  1986. 
Subject  to  the  availability  of  funds,  up  to 
$800,000  has  been  programmed  for  these 
awards.  Of  this  amount,  $300,000  will  be 
specifically  earmarked  for  research 
relating  to  the  rehabilitation  of  older 
district  heat  systems. 

All  responsible  entities  may  submit  a 
proposal  which  will  be  considered  by 
DOE.  All  requests  for  this  Program 
Solicitation  must  be  in  writing.  Requests 
for  copies  of  this  solicitation  may  be 
addressed  to: 

Ms.  Susanna  Hobbs — MA-453.2.  Reference: 
DE-PSm-86CE26534,  U.S.  Department  of 
Energy.  1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 

A  source  list  has  been  developed  from 
the  preliminary  notice  of  July  16, 1985.  If 
you  responded  to  that  notice  please  do 
not  submit  a  second  request 

Issued  in  Washintjton  DC.  on  November  8. 
1985. 

Edward  T.  Lovett 

Acting  Director.  Contract  Operations  Division 
"B. "  Office  of  Procurement  Operations. 
(PR  Doc.  85-27337  Filed  11-15-85,  8:45  am) 
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Economic  Regulatory  Administration 

lERA  Docic*t  14a  •1-29-NG] 

Natural  Gas  Imports;  Transcontinental 
Gas  Pipe  Line  Corp.;  Application  for 
Auttiorizatlon  To  Import  and  Export 
Natural  Gas  From  and  to  Canada 

agency:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  amendment  to 
application  to  import  natural  gas  from 
Canada  and  export  into  Canada  a 
portion  of  that  natural  gas  for  storage 
and  eventual  re-importation  into  the 
United  States. 
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summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  on 
October  9, 1985,  Transcontinental  Gas 
Pipe  line  Corporation  (Transco)  filed  a 
third  amendment  to  its  pending 
application  in  ERA  Docket  No.  81-29- 
NG  to  import  natural  gas  from  Canada 
and  later  export  a  portion  of  that  gas 
into  Canada  for  storage  and  eventual  re- 
importation. This  revision  is  based  on  a 
new  agreement  dated  August  16, 1985 
between  Transco  and  its  Canadian 
supplier.  TransCanada  Pipelines 
Limited  (TransCanada).  The  1985 
agreement  supercedes  their  previous 
contractual  arrangements  and  reflects 
new  import  arrangements  which  differ 
significantly  from  Transco's  earlier 
proposal.  Transportation  arrangements 
under  the  1985  agreement,  including 
receipt  and  delivery  points  and  related 
charges  regarding  Transco's  storage 
quantities  have  not  yet  been  finalized. 
Under  the  1985  agreement,  the  gas  will 
be  purchased  under  a  two-part  demand/ 
commodity  pricing  structure;  the  term  of 
the  importation  has  been  extended;  and 
the  total  quantity  of  gas  proposed  to  be 
imported  will  increase. 

The  amended  application  is  filed  with 
the  ERA  pursuant  to  Section  3  of  the 
Natural  Gas  Act  and  DOE  Delegation 
Order  No.  0204-111.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  then  4:30  p.m.,  on  December  18, 
1985. 
FOR  RJRTHER  INFORMATION  CONTACT: 

P.J.  Fleming,  Office  of  Natural  Gas 
Programs,  Economic  Regulatory 
Administration,  Forrestal  Building. 
Room  GA-098, 1000  Independence 
Avenue  SW.,  Washington.  D.C.  20585 
(202)  252-9482 

Michael  T.  Skinker,  Natural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  Forrestal  Building,  Room  6E- 
042, 1000  Independence  Avenue  SW.. 
Washington,  D.C.  20585  (202)  252- 
6667. 

SUPPLEMENTARY  INFORMATION:  On  July 

2, 1981,  Transco  requested  authorization 
to  import  Canadian  natural  gas  from 
TransCanada  for  sale  to  primarily  high- 
priority  markets  in  the  Northeast  and 
Mid-Atlantic  states  in  accordance  with 
a  precedent  agreement  to  enter  into  a 
gas  purchase  contract  dated  April  14, 
1981.  The  proposal  contemplated 
importing  the  gas  from  fields  in  Alberta 
to  use  as  system  supply  and  to  provide  a 
stored  gas  supply  which  would  be  sold 
incrementally  to  various  customers  of 


Transco  during  the  winter  months,  all  as 
more  fully  described  in  the  notice  of 
application  issued  by  the  ERA  on  July 
31, 1981  (46  FR  40256,  August  7, 1981). 
The  storage  service  was  made  possible 
by  two  separate  storage  arrangements 
Transco  entered  into  with  ANR  Storage" 
Company  (ANR)  in  Michigan  and  Union 
Gas  Limited  (Union),  in  Ontario, 
Canada. 

This  initial  proposal  was  First 
amended  on  July  30, 1982,  and  further 
amended  on  July  22, 1983.  The  general 
effect  of  these  amendments  was  to  (1) 
shift  the  delivery  point  for  the  import  to 
Niagara  Falls,  New  York,  (2)  extend  the 
term  of  the  purchase  and  sale,  and  (3) 
reduce  the  daily  maximum  volumes  to 
be  imported.  The  ERA  issued  a  single 
notice  of  the  two  application 
amendments  on  September  5, 1983  (48 
FR  43075,  September  21. 1983). 

On  October  9, 1985,  Transco  filed  the 
present  amendment  to  its  original 
application  revising  its  earlier  import 
request  to  reflect  changes  contained  in 
its  third  contract  amendment  to  the  1981 
agreement  with  TransCanada. 
According  to  Transco,  the  new  1985 
agreement  supercedes  .in  their  entirety 
the  previous  contractual  arrangements 
contained  in  the  1981  agreement,  as 
amended.  Under  the  1985  agreement, 
Transco  proposes  to  purchase  and 
import  the  foUovdng  daily  volumes  of 
natural  gas: 

Nov.  1  thfough  Oct  31— Met/day 


1967-88 

1988-96 

199ft-97 

1997-98 

1998-99 

130.000 

150.000 

135.638 

75.000 

37.500 

The  total  quantities  to  be  imported 
during  the  period  are  576,451  MMcf.  The 
agreement  contains  a  provision  for 
extending  the  term  of  the  arrangement 
after  October  31, 1999,  to  October  31, 
2002,  provided  that  applications  for 
extension  are  filed  by  October  31, 1995, 
and  U.S.  and  Canadian  approvals 
received.  In  that  event,  the  daily  import 
volumes  would  be  150,000  Mcf  during 
the  period  November  1, 1996  through 
October  31,  2002,  with  a  corresponding 
increase  in  the  term  quantity  to  814,530 
MMcf.  Transco  will  receive  the  gas  at  a 
point  on  the  lotemational  boundary  near 
Niagara  Falls,  New  York,  by  means  of 
the  proposed  new  pipeline  facilities  of 
Niagara  Interstate  Pipeline  System. 

The  1985  agreement  provides  for  a 
demand/ commodity  pricing  structure  for 
the  volumes  sold  to  Transco.  The 
demand  component,  which  is  subject  to 
adjustment,  will  consist  of  (1)  the 
monthly  demand  charges  payable  to 
TransCanada  for  transporting  the  gas 
from  the  Alberta  border  to  the  Niagara 
Falls  delivery  point;  (2)  the  average 


monthly  costs  per  Mcf  billed  to 
TransCanada  by  NOVA,  an  Alberta 
Corporation,  for  transportation  of  the 
import  quantities  within  the  province  of 
Alberta;  and  (3)  the  monthly  fixed  cost 
component  of  the  price  paid  by 
TransCanada  for  gas  purchased  from 
producers  in  the  province.  Transco 
estimates  that  the  demand  charge  for 
September  1985  would  have  been 
$28.8958  per  Mcf.  Under  the  agreement, 
the  minimum  monthly  bill  will  be  the 
monthly  demand  charge. 

Transco  states  that  the  commodity 
component  of  the  two-part  rate 
represents  a  negotiated  base  price 
which  will  be  adjusted  monthly 
pursuant  to  a  formula  based  on  equally 
weighted  changes  in  the  prices  of  No.  2 
distillate  oil.  No.  6  residual  oil  and  city 
gate  prices  for  natural  gas  in  Transco's 
market  area.  In  addition,  the  contract 
provides  that  if  the  demand  charges  are 
adjusted,  an  offsetting  reduction  is  made 
in  the  commodity  charge  so  that  the  100 
percent  load  factor  price  then  in  effect 
will  not  change.  Transco  estimates  that 
the  commodity  charge  would  have  been 
$2.1157  per  MMBtu  for  September,  1985. 
At  100  percent  load  factor,  the 
September  average  price  would  have 
been  approximately  $3.07  per  MMBtu. 

The  contract  requires  Transco  to  take 
and  pay  for,  or  nevertheless  pay  for,  an 
annual  quantity  of  gas  equal  to  60 
percent  of  the  total  daily  contract 
quantity  times  the  number  of  days  in  the 
contract  year,  less  any  volumes 
requested  by  Transco  but  not  delivered 
by  TransCanada.  Transco  is  given  one- 
year  makeup  period  to  take  gas  paid  for 
but  not  previously  taken.  To  ensure  the 
marketability  of  the  gas.  Transco  states 
that  the  contract  provides  for  annual 
redetermination  of  the  take-or-pay 
quantity  and  the  contract  pricing  terms, 
including  the  price  level,  the  price 
adjustment  formula  and  the  rate 
structure. 

As  noted  above,  Transco  proposes  to 
use  a  portion  of  its  Canadian  purchases 
to  render  a  storage  service  to  its 
customers  for  peak  period  deliveries.  Up 
to  25.7  Bcf  annually  is  to  be  stored 
during  the  summer  months  (April 
through  October)  at  two  locations:  15.7 
Bcf  at  ANR's  storage  facilities  in  Grand 
Traverse  County.  Michigan,  and  10  Bcf 
at  Union'  storage  facilities  near  Dawn, 
Ontario.  Any  gas  not  nominated  for 
injection  into  storage  would  be 
delivered  by  TransCanada  to  Transco  at 
Niagara  Falls.  At  this  time,  no  final 
tansportation  arrangements  under  the 
1985  agreement  pertaining  to  the  storage 
quantities  have  been  reached  by  the 
parties,  including  receipt  and  delivery 
points  and  related  charges.  According  to 
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Transco,  it  will  supplement  its 
application  when  these  arrangements 
are  completed. 

In  the  winter  heating  season 
(November  through  March),  up  to 
250,000  Mcf  per  day  of  storage 
withdrawals  from  ANR  would  be 
transported  through  existing  pipeline 
facilities  to  St.  Clair.  Michigan,  for 
export  and  would  then  be  transported 
by  TransCanada  to  Union's  system. 
There,  those  withdrawals  would  be 
added  to  quantities  withdrawn  from 
Union's  storage  fields  for  delivery  to 
TransCanada  near  Kirkwall.  Ontario. 
The  total  quantities  available  from 
storage,  up  to  a  maximum  daily  volume 
of  400.000  Mcf.  along  with  up  to  150,000 
Mcf  of  purchased  gas,  would  then  be 
delivered  by  TransCanada  for  Transco's 
account  at  the  Niagara  Falls  import 
point.  Since  the  Transco  proposal 
contemplates  exporting  and  re-importing 
like  annual  volumes,  there  are  no  net 
annual  or  term  volume  exports 
associated  with  its  application. 

In  support  of  its  application,  Transco 
asserts  that  the  import  arrangement  is 
consistent  with  the  Secretary  of 
Energy's  gas  import  policy  guideline  (49 
FR  6684,  February  22, 1984).  Transco 
maintains  that  the  two-part  pricing 
structure  established  by  the  1985 
agreement  substantially  reduces  the 
price  of  Canadian  gas  compared  to  the 
uniform  border  price.  In  addition,  the 
renegotiation  provisions  allow  flexibility 
to  ensure  that  the  gas  is  competitively 
priced  in  the  market.  Moreover,  Transco 
contends  that  the  proposed  import  is 
needed  to  provide  a  reliable  long-term 
supply  to  augment  declining  production 
from  domestic  reserves. 

At  this  time,  it  is  not  clear  whether  the 
issues  raised  previously  in  this  case  are 
still  relevant.  Therefore,  the  parties  to 
this  proceeding  are  requested  to  review 
their  earlier  comments  on  Transco's 
application  and  to  submit  any 
modifications  to  the  ERA.  If  any  party 
continues  to  oppose  the  application,  it 
must  restate  the  grounds  for  that 
opposition  in  order  for  it  to  be  taken  into 
consideration  in  the  final  decision. 
Parties  may  incorporate  by  reference 
comments  previously  filed.  If  any  party 
wants  additional  procedures,  even  if  a 
previous  request  was  filed,  the  request 
for  additional  procedures  should  be 
included  in  the  comments  filed  in 
response  to  this  notice,  together  with  the 
justification  stipulated  below  and  in  the 
ERA'S  procedural  rules  set  forth  in  10 
CFR  Part  590. 

The  decision  on  this  application  will 
be  consistent  with  the  DOE  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 


primary  consideration  in  determining 
whether  it  is  in  the  public  interest,  l^e 
objective  of  this  policy,  with  its  strong 
emphasis  on  competitive  arrangements 
and  contract  flexibility,  is  to  free 
commercial  parties  from  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-seller  negotiation. 
Parties  who  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  the  import 
arrangement  with  TransCanada  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention.  Persons  who  have 
already  intervened  in  ERA  Docket  No. 
81-29-NG  need  not  file  new  motions, 
but  should  submit  additional  comments 
as  appropriate.  All  motions,  for 
Intervention  filed  in  this  docket  up  to 
this  time  shall  be  considered  timely 
submissions.  The  filing  of  a  protest  with 
respect  to  this  application  will  not  serve 
to  make  the  protestant  a  party  to  the 
proceeding,  although  protests  and 
comments  received  from  persons  who 
are  not  parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration.  Room  GA-076A,  RG-23, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington,  D.C.  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.,  December  18, 1985. 

A  decision  will  be  made  on  the  basis 
of  the  information  now  in  the  record 
supplemented  by  comments  filed  in 
response  to  this  notice.  Additional 
procedures  will  be  used  as  necessary  to 
achieve  a  complete  understanding  of  the 
facts  and  issues. 

A  party  seeking  intervention  may 
request  that  additional  procedures  be 
provided,  such  as  additional  written 
comments,  an  oral  presentation, 
conference,  or  a  trial-type  hearing.  Any 
request  to  file  additional  written 


comments  should  explain  why  they  are 
necessary.  Any  request  for  an  oral 
presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  §  590.3ia 

A  copy  of  Transco's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room 
in  Room  GA-076A,  at  the  above 
address.  The  docket  room  is  open 
.  between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  D.C.  on  November  a 
1985. 

Robert  L.  Davies. 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  85-27339  Filed  11-15-85;  8:45  amj 

BllXmO  CODE  64S(MI1-M 


[Docket  No.  ERA-C&E-85-014;  OFP  Case 
No.  67039-9277-20-24] 

Simpson  Paper  Co.;  Order  Granting 
Exemption  From  the  Prohibitions  of 
the  Powerpiant  and  Industrial  Fuel  Use 
Act  of  1978 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Correction  to  order  granting  to 
Simpson  Paper  Company  exemption 
from  prohibitions  of  the  Powerpiant  and 
Industrial  Fuel  Use  Act  of  1978. 

summary:  The  September  13, 1985 
Federal  Register  (50  ¥R  37401)  referred 
to  a  "combined  cycle"  cogeneration 
facility  at  line  14  of  the  "Summary" 
section  and  at  lines  6  and  7  of  the 
SUPPLEMENTARY  INFORMATION"  section. 
The  Order  should  read  "simple  cycle" 
cogeneration  facility. 
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Issued  in  Washington,  D.C.  on  November  6. 
1985. 

Robert  L  Davies, 

Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
|FR  Doc.  85-27338  Filed  11-15-85;  8:45  am) 
BILUNG  CODE  MSO-OI-m 


Energy  Information  Administration 

Agency  Collections  Under  Review  by 
the  Office  of  Management  and  Budget 

AGENCY:  Energy  Information 
j\dministration,  DOE. 

ACTION:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget. 

summary:  The  Department  of  Energy 
(DOE)  has  submitted  the  energy 
information  collections,  listed  at  the  end 
of  this  notice,  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


The  listing  dee«  net -contain 
information  collection  requirements 
contained  in  regulations  which  are  to  be 
submitted  under  3504(h)  of  the 
Paperworlc  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by 
DOE. 

Each  entry  contains  the  following 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (1)  The  collection 
number(s);  (2)  Collection  title;  (3)  Type 
of  request  e.g.,  new,  revision,  or 
extension;  (4)  Frequency  of  collection; 
(5)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (6)  Type  of  respondent;  (7)  An 
estimate  of  the  number  of  respondents; 

(8)  Annual  respondent  burden,  i.e.,  an 
estimate  of  the  total  number  of  hours 
needed  to  respond  to  the  collection;  and 

(9)  A  brief  abstract  describing  the 
proposed  collection. 

DATE:  Last  Notice  pubHshed  Monday. 
September  16, 1985  (50  FR  37575). 

FOR  FURTHER  INFORMATION  CONTACT: 

lohn  Gross,  Director,  Data  Collection 
Services  Division  (DCSD),  Energy 


Information  Administration,  M.S.  IH- 
023,  Forrestal  Building,  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585.  (202)  252-2308 

Vartkes  Broussalian,  Department  of 
Energy  Desk  Officer,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Washington.  DC  20503, 
(202)  395-7313. 

SUPPLEMENTARY  INFORMATION:  CopieS 

of  proposed  collections  and  supporting 
documents  may  be  obtained  from  Mr. 
Gross.  Comments  and  questions  about 
the  items  on  this  Hst  should  be  directed 
to  the  OMB  reviewer  for  the  appropriate 
agency  as  shown  above. 

If  you  anticipate  commenting  on  a 
collection,  but  find  that  time  to  prepare 
these  comments  will  prevent  you  firom 
submitting  comments  promptly,  you 
should  advise  the  OMB  reviewer  of  your 
intent  as  early  as  possible. 

Issued  in  Washington.  D.C  November  8, 
1985. 

Douglas  Hale, 

Acting  Director,  Statistical  Standards,  Energy 
Information  Administration 
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BILLING  CODE  64SO-01-4I 


Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals.  DOE. 


Special  Refund  Procedures. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 


47426  Federal  Register  /  Vol.  50,  No.  222  /  Monday.  November  18.  1985  /  Notices 


refunding  to  adversely  affected  parties 
$258,367  obtained  as  a  result  of  a 
consent  order  which  the  DOE  entered 
into  with  Oceana  Terminal  Corp.,  et  al. 
(Cibro),  a  reseller-retailer  of  petroleum 
products  with  its  home  office  located  in ' 
the  Bronx.  New  York.  The  money  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  OOE's  Economic 
Regulatory  Administration. 
DATE  AND  AOORESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  nimiber  HEF-0142. 

FOR  FURTHER  NIFORMATIOM  COfaACT 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  205.282(b)  of 
the  procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $258,367  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Oceana  Terminal  Corp.,  et  al. 
(Cibro).  The  funds  were  provided  to  the 
DOE  by  Cibro  to  settle  all  claims  and 
disputes  between  the  firm  and  the  DOE 
regarding  the  manner  in  which  the  firm 
applied  the  federal  price  regulations 
with  respect  to  its  sales  of  No.  6  fuel  oil 
during  the  period  November  1, 1973. 
through  April  30, 1974. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage,  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  firms  and 
individuals  who  purchased  No.  6  fuel  oil 
from  Cibro.  In  order  to  obtain  a  refund, 
each  claimant  will  be  required  to  submit 
a  schedule  of  its  monthly  purchases 
from  Cibro  and  to  demonstrate  that  it 
was  injured  by  Cibro's  pricing  practices. 
The  specific  requirements  for  proving 
injury  are  set  forth  in  the  following 
Proposed  Decision  and  Order. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisified.  OHA  invites  interested 


parties  to  submit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  1:00  and  5:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 

Dated:  November  12. 1985. 
George  B.  Braxnay. 

Director,  Office  of  Hearings  and  Appeals. 
November  12, 1985. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Oceana  Terminal 
Corp..  et  al. 

Date  of  Filing-.  October  13. 1983. 

Case  Number.  HEF-0142. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request,  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V.  on 
October  13, 1983.  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Oceana 
Terminal  Corp..  Cibro  Sales  Corp..  Cibro 
Petroleum  Products,  Inc.,  Cibro 
Terminal,  Inc.,  Cibro  Petroleum/Bronx. 
Inc..  Cibro  Petroleum/Brooklyn,  Inc.. 
Cibro  Petroleum/LI.,  Inc.,  Cibro 
Gasoline  Corp..  and  Cibro  Petroleum/ 
Westchester,  Inc.  (hereinafter  all  of  the 
above  companies  will  be  referred  to 
collectively  as  "Cibro"). 

I.  Background 

Cibro  is  a  "reseller-retailer"  of  No.  6 
fuel  oil  as  that  term  was  defined  in  10 
CFR  212.31  with  its  home  office  located 
in  the  Bronx.  New  York.  A  DOE  audit  of 
Cibro's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212. 
Subpart  F.  The  audit  alleged  that 
between  November  1. 1973,  and  April  30. 


1974,  Cibro  committed  possible  pricing 
violations  with  respect  to  its  sales  of  No. 
6  fuel  oil. 

In  order  to  settle  all  claims  and 
disputes  between  Cibro  and  the  DOE 
regarding  the  firm's  sales  of  No.  6  fuel 
oil  during  the  period  covered  by  the 
audit,  Cibro  and  the  DOE  entered  into  a 
consent  order  on  August  22, 1979.  The 
consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  there  was  no  finding  that  violations 
occurred.  Additionally,  the  consent 
order  states  that  Cibro  does  not  admit 
that  it  violated  the  regulations. 

The  consent  order  required  that  Cibro 
deposit  $258,367  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
to  its  reseller  and  retailer  customers  by 
the  DOE.*  Cibro  remitted  this  amount  on 
August  19, 1980.* 

n.  Proposed  Refund  Procedures 

The  procediu-al  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  readily  identify  those 
persons  who  were  likely  to  have  been 
injured  by  the  alleged  overchai^es  or 
easily  ascertain  the  amount  of  any  such 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  \  82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  \  82,597  (1981) 
( Vickers). 

Our  experience  with  Subpart  V  cases 
leads  us  to  believe  that  the  distribution 
of  refunds  in  this  proceeding  should  take 
place  in  two  stages.  In  the  first  stage,  we 
will  accept  claims  from  identifiable 
purchasers  of  refined  petroleum 
products  who  may  have  been  injured  by 
Cibro's  pricing  practices  during  the 
period  November  1, 1973,  through  April 
30. 1974.  If  any  funds  remain  after  all 
meritorious  first-stage  claims  have  been 
paid,  they  may  be  distributed  in  a 
second-stage  proceeding.  See,  e.g., 
Office  of  Special  Counsel,  10  DOE 
fl  85,048  (1982)  [Amoco], 


'  Ttie  original  seltlement  amount  totalled 
S600.000.  "Hiig  amount  was  divided  according  to  the 
amount  of  restitution  due  Cibro's  different 
purchaser  categories.  Cibro's  "consumer  barge 
class"  was  awarded  $341,633  of  the  settlement 
amount.  Those  sales  and  that  settlement  amount  are 
not  involved  in  this  Proposed  Decision. 

«  As  of  September  30.  1985,  the  Gbro  escrow 
account  contained  $47Z236,  representing  $258,367  in 
principal  and  $213,869  in  accrued  interest 
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A.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  Cibro  refund 
proceeding,  we  propose  to  distribute  the 
funds  currently  in  escrow  to  claimants 
who  demonstrate  that  they  were  injured 
by  Cibro's  alleged  overcharges.  As  we 
have  done  in  many  prior  refund  cases, 
we  will  propose  certain  presumptions 
designed  to  help  determine  the  level  of  a 
purchaser's  injury. 

The  use  of  presumptions  in  refund 
cases  is  specifically  authorized  by 
applicable  DOE  procedural  regulations. 
Section  205.282(e)  of  those  regulations 
states  that: 

(ijn  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions  we 
plan  to  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
inordinate  expenses  and  to  enable  OHA 
to  consider  the  refund  applications  in 
the  most  efficient  way  possible  in  view 
of  the  limited  resources  available.  First, 
we  propose  adoption  of  a  presumption 
that  the  alleged  overcharges  were 
dispersed  evenly  in  all  sales  of  products 
made  during  the  consent  order  period.  In 
the  past,  we  have  referred  to  a  refund 
process  that  uses  this  presumption  as  a 
volumetric  system.  Second,  we  propose 
to  adopt  a  presumption  of  injury  with 
respect  to  small  claims.  Third,  we  plan 
to  adopt  a  presumption  that  spot 
purchasers  were  not  injured  by  the 
alleged  overcharges.  As  a  separate 
matter,  we  are  making  a  proposed 
finding  that  end  users  of  Cibro  products 
were  injured  by  Cibro's  pricing 
practices. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcharges  by  a  consent  order  firm 
were  spread  equally  over  all  gallons  of 
product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This  presumption 
is  rebuttable,  however.  A  claimant 
which  believes  that  it  incurred  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence 
proving  this  claim  in  order  to  receive  a 
larger  refund.  See,  e.g.,  Sid  Richardson 
Carbon  and  Gasoline  Co.  and 
Richardson  Products  Co./Siouxland 


Propane  Co..  12  DOE  \  85.054  (1984).  and 
cases  cited  therein  at  88.164. 

Under  the  volumetric  system  we  plan 
to  adopt,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  purchased  from  Cibro  times  the 
volumetric  factor.  The  volumetric  factor 
is  the  average  per  gallon  refund  and  in 
this  case  equals  $.002618  per  gallon.'  In 
addition,  successful  claimants  will 
receive  a  proportionate  share  of  the 
accrued  interest 

The  second  presumption  we  plan  to 
use  is  that  purchasers  of  Cibro  products 
seeking  small  refunds  were  injured  by 
Cibro's  pricing  practices.  There  are  a 
number  of  bases  for  this  presumption. 
See,  e.g.,  Uban  Oil  Co.,  9  DOE  \  82,541 
(1982).  Firms  which  will  be  eligible  for 
refunds  were  in  the  chain  of  distribution 
where  the  alleged  overcharges  occurred 
and  therefore  experienced  some  impact 
of  the  alleged  overcharges,  unless  they 
passed  them  all  through.  In  order  to 
support  a  specific  claim  of  injury,  a  firm 
would  have  to  dompile  and  submit 
detailed  factual  information  regarding 
the  impact  of  alleged  overcharges  which 
took  place  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive.  With  small  claims,  the 
cost  to  the  firm  of  gathering  the 
necessary  information  and  the  cost  to 
OHA  of  analyzing  it  could  exceed  both 
the  expected  refimd  and  the  benefits 
from  any  additional  precision. 
Consequently,  without  simplified 
procedures  some  injured  parties  would 
be  effectively  denied  an  opportunity  to 
receive  a  refiind.  This  presimiption 
eliminates  the  need  for  a  claimant  to 
submit  and  OHA  to  analyze  extensive, 
detailed  proof  of  what  resulted  from  the 
initial  impact  of  the  alleged  overcharges. 

Under  the  small-claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level.  Other 
refund  decisions  have  expressed  this 


'  The  volumetric  factor  is  derived  by  dividing  the 
principal  amount  by  the  total  number  of  gallons  sold 
by  the  consent  order  company  during  the  consent 
order  period.  In  this  case  we  were  unable  to 
determine  the  volumetric  factor  from  the 
information  contained  in  ERA'S  audit  workpapers 
because  they  lacked  any  volume  figures  for  Cibro's 
sales  of  No.  6  fuel  oil.  Accordingly,  we  contacted  a 
representive  of  the  company  who  supplied  us  with 
these  sales  volumes  for  a  portion  of  the  consent 
order  period.  See  September  18. 19BS  Memorandum 
concerning  telephone  conversation  between  Mr.  Bill 
Scott,  legal  counsel  (o  Cibro.  and  Ms.  Sharon 
Dennis.  OHA  staff  analyst.  From  these  figures  we 
extrapolated  Cibro's  total  sales  to  its  reseller/ 
retailer  customers  for  the  entire  consent  order 
period  (98.688.443  gallons).  We  then  divided  this 
amount  into  the  portion  of  the  consent  order  funds 
attributable  to  these  customers  ($258,367)  to  obtain 
the  volumetric  factor  of  $.002818. 


thresold  in  terms  of  either  purchase 
volumes  or  refund  dollar  amounts.  In 
Texas  Oil  and  Gas  Corp..  12  DOE 
1  85.069  (1984).  we  noted  that  describing 
the  threshold  in  terms  of  a  dollar 
amount  rather  than  a  purchase  volume 
figure  would  readily  facilitate 
disbursements  to  applicants  seeking 
relatively  small  refunds.  Id.  at  88,210. 
This  case  merits  the  same  approach. 
Several  factors  determine  the  value  of 
this  threshold.  Principal  among  these 
factors  is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  refund  amoimt  is 
fairly  low  and  the  consent  order  period 
is  many  years  past.  $5,000  is  a  ' 

reasonable  value  for  the  threshold.  See 
Texas  Oil  &  Gas  Corp.;  Office  ofSpeical 
Counsel,  11  DOE  \  85.226  (1984) 
(Conoco),  and  cases  cited  therein. 

A  reseller  or  retailer  which  claims  a 
refund  in  excess  of  $5,000  will  be 
required  to  document  its  injury.  While 
there  are  a  variety  of  methods  by  which 
a  firm  can  make  such  a  showing,  a  firm 
is  generally  required  to  demonstrate  that 
it  maintained  a  "bank"  of  unrecovered 
costs,  in  order  to  show  that  it  did  not 
pass  the  alleged  overcharges  through  to 
its  own  customers,  and  to  show  that 
market  conditions  would  not  permit  it  to 
pass  through  those  increased  costs.'* 

If  a  reseller  or  retailer  made  only  spot 
purchases,  we  propose  that  it  should  not 
receive  a  refund  since  it  is  unlikely  to 
have  been  injured.  As  we  have 
previously  stated  with  respect  to  spot 
purchasers: 

(Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  (the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers,  8  DOE  at  85.396-97.  We  believe 
the  same  rationale  holds  true  in  the 
present  case.  Therefore,  we  propose  that 
firms  which  made  only  spot  purchases 
from  Cibro  not  receive  refunds  imless 
they  present  evidence  which  rebuts  the 
spot  purchaser  presumption  and 
establishes  the  extent  to  which  they 


*  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  be 
eligible  for  a  refund  of  up  to  the  $5,000  threshold, 
without  being  required  to  submit  further  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  S5.000  in  order  to 
avoid  having  to  submit  detailed  proof  of  injury.  See 
Vickers.  8  DOE  at  85.396.  See  also  OfTice  of 
Enforcement.  10  DOE  \  85.029  at  88.125  (19e2)(Ada). 
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were  injured  as  a  result  of  their 
purchases  of  No.  6  fuel  oil  from  Cibro 
('uring  the  consent  order  period. 

As  noted  above,  we  are  making  a 
proposed  finding  that  end  user — or 
ultimate  consumer — purchasers  whose 
business  operations  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  generally  were 
not  subject  to  price  controls  during  the 
consent  order  period.  They  were 
therefore  not  required  to  base  their 
pricing  decisions  on  cost  increases  or  to 
keep  records  which  would  show 
whether  they  passed  through  cost 
increases.  Because  of  this,  an  analysis  of 
the  impact  of  the  alleged  overcharges  on 
the  final  prices  of  goods  and  services 
which  Kvere  not  covered  by  the 
petroleum  price  regidations  would  be 
beyond  the  scoi>e  of  a  special  refund 
proceeding.  See  Office  of  Enforcement, 
10  DOE  1 85.072  (1983)  (P  VM);  see  also 
Texas  OH  &  Gas  Corp..  12  DOE  at 
88,209.  and  cases  cited  therein.^  We 
propose,  therefore,  that  end  users  of 
Cibro  petroleum  products  need  only 
document  their  purchase  volumes  from 
Cibro  to  make  a  sifflcient  showing  that 
they  were  injured  by  the  alleged 
overcharges. 

In  addition,  we  propose  that  firms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
not  be  required  to  demonstrate  that  they 
absorbed  the  alleged  overcharges.  In  the 
case  of  regulated  firms,  e.g.,  public 
utihties.  any  overcharges  incurred  as  a 
result  of  Cibro's  alleged  violations  of  the 
DOE  regulations  would  routinely  be 
passed  through  to  the  firms'  customers. 
Similarly,  any  refunds  received  by  such 
firms  would  generally  be  reflected  in  the 
rates  they  are  allowed  to  charge  their 
customers.  Refunds  to  agricultural 
cooperatives  would  likewise  directly 
influence  the  prices  charged  to  their 
member  customers.  Consequently,  we 
propose  adding  such  firms  to  the  class  of 
claimants  that  are  not  required  to  show 
that  they  did  not  pass  through  to  their 
customers  cost  increases  resulting  from 
alleged  overcharges.  See.  e.g..  Office  of 
Special  Counsel.  9  DOE  |  82.538  (1982) 
[Tennecdy,  and  Office  of  Special 
Counsel,  9  DOE  \  82,545  at  85.244  (1982) 
[Pennzoil).  Instead,  those  firms  should 
provide  with  their  appUcation  a  ftill 
explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customers  and  how  the  appropriate 


*  If  a  firai  is  boA  a  ipo<  pucdu MT  am)  an  end 
U8CT.  it  will  be  treated  aa  an  end  user  and  will  not 
be  required  to  make  any  siKiwiD)(  of  injury  beyond 
thai  required  of  other  end  uaers. 


regulatory  body  or  membership  group 
will  be  advised  of  the  appUcant's  receipt 
of  any  refund  money.  Sales  by 
cooperatives  to  nonmembers,  however, 
will  be  treated  the  same  as  sales  by  any 
other  reseller. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See,  e.g..  Uban  Oil  Co.. 
9  DOE  at  85.225.  See  also  10  CFR 
205.286(b).  The  same  principle  applies 
here. 

B.  Applications  for  Refund 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  will  be  required 
to  file  an  Application  for  Refund 
pursuant  to  10  CFR  20&283.  In  its 
application,  a  claimant  must  include  a 
schedule  of  its  monthly  purchases  from 
Cibro.  Applicants  should  provide  all 
relevant  information  necessary  to 
support  their  claim  in  accordance  with 
the  presumptions  stated  above.  In 
addition,  a  claimant  must  state  whether 
it  has  previously  received  a  refund,  from 
any  source,  with  respect  to  the  alleged 
overcharges  imdetlying  these 
proceedings.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claipi  a  refund.  Finally,  an 
applicant  should  report  whether  it  is  or 
has  been  involved  as  a  party  in  DOE 
enforcement  or  private.  §  210.  actions.  If 
these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refund 
is  pending.  See  10  C.F.R.  %  205.9(d). 

C.  Distribution  of  Remaining  Consent 
Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  pH-oceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
proceeding  has  been  completed.  We 
encourage  the  submission  by  interested 


parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 
It  is  therefore  ordered  that: 
The  reftuid  amount  remitted  to  the 
Department  of  Energy  by  Cibro  pursuant 
to  the  consent  order  executed  on  August 
22. 1979.  will  be  distributed  in 
accordance  with  the  foregoing  decision. 

(FR  Doc.  85-27435  Filed  11-15-85:  8:45  am) 

BIUJNO  COOC  64SO-01-M 

Offic0  of  H^ariftgs  arKf  Appoais 

Implementation  of  Special  Refund 
Procedures 

aqency:  Omce  of  Hearings  and 
Appeals.  DOE 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
reftmding  to  adversely  affected  parties 
$115,695.89  obtained  as  a  result  of  a 
consent  order  which  the  DOE  entered 
into  with  Richardson  Ayres  Jobber  Inc., 
a  reseller-retailer  of  petroleum  products 
located  in  Alexandria,  Louisiana.  The 
money  is  being  held  in  escrow  following 
the  settlement  of  enforcement 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Reg^ter  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0166. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  J.  Marullo.  Office  of  Hearings 
and  Appeab,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  205.282(b)  of 
the  procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $115,695.89  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Richardson  Ayres  Jobber,  Inc. 
(Ayres).  The  funds  were  provided  to  the 
DC^  by  Ayres  to  settle  all  claims  and 
disputes  between  the  firm  and  the  DOE 
regarding  the  manner  in  which  the  firm 
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applied  the  federal  price  regulations 
with  respect  to  its  sales  of  motor 
gasoline  and  No.  2  diesel  fuel  during  the 
period  November  1, 1973  through  April 
30. 1974. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage.  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  firms  and 
individuals  who  purchased  motor 
gasoline  and  No.  2  diesel  fuel  from 
Ayres.  In  order  to  obtain  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  from 
Ayres  and  to  demonstrate  that  it  was 
injured  by  Ayres"  pricing  practices.  The 
specific  requirements  for  proving  injury 
are  set  forth  in  the  following  Proposed 
Decision  and  Order.  Applications  for 
Refund  should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
Huthorired. 

Some  residual  fund  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  interested 
parties  to  submit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  permitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  1:00  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Dated:  November  12. 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

November  12, 1985. 

Proposed  Dedsioo  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Richardson  Ayres 
Jobber.  Inc. 

Date  of  Filing:  October  13, 1983. 

Case  Number  HEF-0166. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  diat  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 


remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13, 1983,  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Richardson 
Ayres  Jobber,  Inc.  (Ayres). 

I.  Background 

Ayres  is  a  "reseller-retailer"  of  refined 
petroleum  products  as  that  term  was 
defined  in  10  CFR  212.31  and  is  located 
in  Alexandria,  Louisiana.  A  DOE  audit 
of  Ayres'  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212. 
Subpart  F.  The  audit  alleged  that 
between  November  1, 1973.  and  April  30, 
1974,  Ayres  committed  possible  pricing 
violations  amounting  to  $170,146.78  with 
respect  to  its  sales  of  No.  2  diesel  fuel 
and  motor  gasoline. 

In  order  to  settle  all  claims  and 
disputes  between  Ayres  and  the  DOE 
regarding  the  firm's  sales  of  motor 
gasoline  and  No.  2  diesel  fuel  during  the 
period  covered  by  the  audit  Ayres  and 
the  DOE  entered  into  a  consent  order  on 
September  29, 1981.  The  consent  order 
refers  to  ERA's  allegations  of- 
overchai^ges.  but  notes  that  there  was  no 
finding  that  violations  occurred. 
Additionally,  the  consent  order  states 
that  Ayres  does  not  admit  that  it 
violated  the  regulations. 

Under  the  terms  of  the  consent  order, 
Ayres  was  required,  in  a  series  of 
installments,  to  deposit  $101,835,  plus 
interest,  into  an  interest-bearing  escrow 
account  for  ultimate  distribution  by  the 
DOE.  Ayres  made  its  final  payment  on 
July  25, 1983.  > 

II.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  I  82,508  (1981).  and  Office  of 


'  Ayres  paid  $11S,S9S.89  including  installment 
interest  into  the  escrow  account.  This  amount 
represents  the  principal  which  will  form  the  basis 
for  refund  calculations.  The  total  value  of  the  Ayres 
account  stood  at  $lS4.191i)S  as  of  September  3a 
1985. 


Enforcement,  8  DOE  f  82,597  (1981) 
[Vickers). 

Our  experience  with  Subpart  V  cases 
leads  us  to  believe  that  the  distribution 
of  refunds  in  this  proceeding  should  take 
place  in  two  stages.  In  the  first  stage,  we 
will  accpet  claims  from  identifiable 
purchasers  of  motor  gasoline  and  No.  2 
diesel  fuel  who  may  have  been  injured 
by  Ayres'  pricing  practices  during  the 
period  November  1. 1973,  throgh  April 
30, 1974.  If  any  funds  remain  after  all 
meritorious  first-stage  claims  have  been 
paid,  they  may  be  distributed  in  a 
second-stage  proceeding.  See,  e.g., 
Office  of  Special  Counsel,  10  DOE 
1  85,048  (1982)  [Amoco). 

A.  Refunds  to  identifiable  Purchasers 

In  the  first  stage  of  the  Ayres  refund 
proceeding,  we  propose  to  distribute  the 
funds  currently  in  escrow  to  claimants 
who  demonstrate  that  they  were  injured 
by  Ayres'  alleged  overcharges.  As  we 
have  done  in  many  prior  refund  cases, 
we  propose  to  adopt  certain 
presumptions,  which  will  be  used  to 
help  determine  the  level  of  a  purchaser's 
injury. 

The  presumptions  we  plan  to  adopt  in 
this  case  are  used  to  permit  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expenses  and  to 
enable  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  First,  we  plan  to  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  evenly  in 
all  sales  of  products  made  during  the 
consent  order  period.  In  the  past  we 
have  referred  to  a  refimd  process  that 
uses  this  presiunption  as  a  volmetric 
system.  Second,  we  propose  to  adopt  a 
presumption  of  injury  with  respect  to 
small  claims.  Third,  we  plan  to  adopt  a 
presumption  that  spot  purchasers  were 
not  injured  by  the  alleged  overcharges. 
Finally,  we  are  making  a  proposed 
finding  that  end  users  of  Ayres  products 
were  injured  by  Ayres'  pricing  practices. 

The  pro  rata,  or  volumertric.  refund 
presumption  assiunes  that  alleged 
overcharges  by  a  consent  order  firm 
were  spread  eqttaly  over  all  gallons  of 
product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  iiureased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This  presumption 
is  rebuttable,  however.  A  claimant 
which  believes  that  it  inciured  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence 
proving  this  claim  in  order  to  receive  a 
larger  refund.  See,  e.g.  Sid  Richardson 
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Carbon  and  Gasoline  Co.  and 
Richardson  Products  Co./Sioux/and 
Propane  Co..  12  DOE  |  85.054  at  88.164 
(1984),  and  cases  cited  therein. 

Under  the  volmetric  system  we  plan 
to  adopt,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  it  purchased  from  Ayres  times 
the  volumetric  factor.  The  volumetric 
factor  is  the  average  per  gallon  refund 
and  in  this  case  equals  $0.013421  per 
gallon.*  In  addition,  successful 
claimants  will  receive  a  proportionate 
share  of  the  accrued  interest. 

The  second  presumption  we  plan  to 
use  is  that  purchasers  of  Ayres  products 
seeking  small  refunds  were  injured  by 
Ayres'  pricing  practices.  There  are  a 
variety  of  reasons  for  adopting  this 
presumption.  See,  e.g.,  Uban  Oil  Co..  9 
DOE  1 82,541  (1982).  These  firms  were  in 
the  chain  of  distribution  where  the 
alleged  overcharges  occurred  and 
therefore  bore  some  impact  of  the 
alleged  overcharges,  at  least  initially.  In 
order  to  support  a  specific  claim  of 
injury,  a  firm  would  have  to  compile  and 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  precedure  is  generally 
time-consuming  and  expensive.  With 
small  claims,  the  cost  to  the  firm  of 
gathering  the  necessary  information  and 
the  cost  to  OHA  of  analyzing  it  could 
exceed  both  the  expected  refund  and  the 
benefits  horn  any  additional  precision. 
As  a  result,  without  simplified 
procedures  injured  parties  could 
effectively  be  denied  the  opportunity  to 
receive  a  refund. 

Under  the  small-claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer 
would  not  be  required  to  submit  any 
additional  evidence  of  injury  beyond 
volumes  purchased  from  Ayres  if  its 
refund  claim  is  based  on  purchases 
below  a  certain  level.  Several  factors 
determine  the  value  of  this  threshold,  for 
example,  the  cost  to  the  applicant  and 
the  government  of  compiling  and 
analyzing  information  sufficient  to  show 
injury  should  not  exceed  the  amount  of 
any  relevant  refimd.  In  this  case,  where 
the  refund  amount  is  fairly  low  and  the 
early  months  of  the  consent  order  period 
are  many  years  past,  $5,000  is  a 
reasonable  value  for  the  threshold.  See 
Texas  OH  &  Gas  Corp..  12  DOE  \  85,069 
at  88,210  (1984):  Office  of  Special 
Counsel.  11  DOE  |  85,226  (1984) 
[Conoco],  and  cases  cited  therein. 

A  reseller  or  retailer  which  claims  a 
refimd  in  excess  of  $5,000  will  be 


required  to  document  its  injury.  While 
there  are  a  variety  of  methods  by  which 
a  firm  can  make  such  a  showing,  a  firm 
is  generally  required  to  demonstrate  (i) 
that  it  maintained  a  "bank"  of 
unrecovered  costs,  in  order  to  show  that 
it  did  not  pass  the  alleged  overcharges 
through  to  its  own  customers,  and  (ii) 
that  as  a  result  of  market  conditions,  it 
did  not  pass  through  those  increased 
costs.^ 

If  a  reseller  or  retailer  made  only  spot 
purchases,  we  propose  that  it  should  not 
receive  a  refund  since  it  is  unlikely  to 
have  been  injured.  As  we  have 
previously  stated  with  respect  to  spot 
purchasers: 

(Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's)  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers.  8  DOE  at  85,396-97.  We 
believe  the  same  rationale  holds  true  in 
the  present  case.  Therefore,  we  propose 
that  firms  which  made  only  spot 
purchases  from  Ayres  not  receive 
refunds  unless  they  present  evidence 
which  rebuts  the  spot  purchaser 
presumption  and  establishes  the  extent 
to  which  they  were  injured  as  a  result  of 
their  purchases  of  No.  2  diesel  fuel  or 
motor  gasoline  fi^m  Ayres  during  the 
consent  order  period. 

As  noted  above,  we  have  concluded 
that  end  users  were  injured  by  the 
alleged  overcharges.  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  generally  were 
not  subject  to  price  controls  during  the 
consent  order  period.  They  were 
therefore  not  required  to  base  their 
pricing  decisions  on  cost  increases  or  to 
keep  records  which  would  show 
whether  they  passed  through  cost 
increases.  Aji  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  which  were 
not  covered  by  the  petroleum  price 
regulations  would  therefore  be  beyond 
the  scope  of  a  special  refund  proceeding. 
See  Office  of  Enforcement,  10  DOE  \ 
85,072  (1982)  [PVM);  see  also  Texas  Oil 
&  Gas  Corp..  12  DOE  at  88,209.  and 
cases  cited  therein.* 


*  This  figure  ia  derived  by  dividing  the  $115,695.89 
received  from  Ayres  by  8.B2a411  gallons  of  motor 
gasoline  and  No.  2  diesel  fuel  sold  by  Ayres  during 
the  consent  order  period. 


'  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  l>e 
eligible  for  a  refund  of  up  to  the  $5,000  threshold, 
without  being  required  to  submit  further  evidence  of 
Injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  $5,000.  See 
Vickers.  8  DOE  at  85.396.  See  also  Office  of 
Enforcement,  10  DOE  \  85,029  at  88.122  (1982)  (Ada). 

*  If  a  firm  is  both  a  spot  purchaser  and  an  end 
user,  it  will  be  treated  as  an  end  user  and  will  not 


In  addition,  we  propose  that  firms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  a^eement 
not  be  required  to  demonstrate  that  they 
absorbed  the  petroleum  product 
overcharges  alleged  by  ERA.  In  the  case 
of  regulated  firms,  e.g..  public  utilities, 
any  overcharges  incurred  as  a  result  of 
Ayres"  alleged  violations  of  the  DOE 
regulations  would  routinely  be  passed 
through  to  the  utilities'  customers. 
Similarly,  any  refunds  received  by  such 
firms  would  be  reflected  in  the  rates 
they  were  allowed  to  charge  their 
customers.  Refunds  to  agricultural 
cooperatives  would  likewise  directly 
influence  the  prices  charged  to  their 
member  customers.  Consequently,  we 
propose  adding  such  firms  to  the  class  of 
claimants  that  are  not  required  to  show 
that  they  did  not  pass  through  to  their 
customers  cost  increases  resulting  from 
alleged  overcharges.  See,  e.g..  Office  of 
Special  Counsel,  9  DOE  \  82,538  (1982) 
[Tenneco],  and  Office  of  Special 
Counsel.  9  DOE  f  82,545  at  85,244  (1982) 
[Pennzoil).  Instead,  those  firms  should 
provide  with  their  application  a  full 
explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customers  and  how  the  appropriate 
regulatory  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  any  refund  money.  Sales  by 
cooperatives  to  nonmembers,  however, 
will  be  treated  the  same  as  sales  by  any 
other  reseller. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  This 
minimum  has  been  adopted  in  prior 
refund  cases  because  the  cost  of 
processing  claims  for  refunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  those  situations.  See  e.g., 
Uban  OH  Co..  9  DOE  at  85,225.  See  also 
10  CFR  205.286(b).  The  same  principal 
applies  here. 

If  valid  claims  exceed  the  funds 
available  in  the  escrow  account,  all 
refunds  will  be  reduced  proportionately. 
Actual  refunds  will  be  determined  after 
analyzing  all  appropriate  claims. 

B.  Applications  for  Refund 

Any  purchaser  claiming  a  portion  of 
the  consent  order  will  be  required  to  file 
an  Application  for  Refund  pursuant  to  10 
CFR  205.283.  In  its  application,  a 
claimant  must  include  a  schedule, 
broken  down  by  product,  of  its  monthly 
purchases  from  Ayres.  Applicants 
should  also  provide  all  relevant 
information  necessary  to  support  their 
claim  in  accordance  with  the 


be  required  to  make  any  showing  of  injury  beyond 
that  required  of  other  end  users. 
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presumptions  outlined  above.  A 
claimant  must  also  state  whether  it  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  underlying  these 
proceedings.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownerhip.  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund.  Finally,  an 
applicant  should  report  whether  it  is  or 
has  been  involved  as  a  party  in  DOE 
inforcement  or  private,  S  210  action.  If 
these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  appHcant  must 
keep  OHA  informed  of  any  change  in 


status  while  its  Application  for  Refund 
is  pending.  See  10  CFR  205.9(d). 

C.  Distribution  of  Remaining  Consent 
Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
proceeding  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 
It  is  therefore  ordered  that: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Richardson 
Ayres  Jobber,  Ine.  pursuant  to  the 
consent  order  executed  on  September 
29, 1961,  will  be  distributed  in 
accordance  with  the  foregoing  decision. 
(FR  Doc.  85-27436  Filed  11-15-85:  8:45  am] 

BILUNG  CODE  »4S0-01-M 


Cases  Filed;  Week  of  October  IS 
Through  October  25, 1965 

During  the  Week  of  October  18 
through  October  25, 1985,  the  appeals 
and  applications  for  temporary 
exception  or  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  IX)E  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

dated:  November  7, 1965. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

DMMk  o«  OcL  «•.  laes  «¥Ough  Oct  25,  18851 


Data 


Del  21. 1965. 


Oct  23!  t9S5 


Oo 


Oct.  24, 


Oct  25, 


M85.. 


188S.. 


Nanwand  location  of  applicant 


Thaodora  M.  Ragsdale.  Phoenix.  AZ.. 


Arthw  L  Scarta.  Albuquerque.  NM . 


White  ConsoWated  Industries.  Washingtoa  DC.. 


Qaik  01  4  Refining  Corporation.  Washington.  DC 


Economic  Regutalory  Adnwiistration.  Washington,  DC.. 


KRH-0002 


KFA-00Q2 


KEL-OOOI 


KRX-0002. 1CRX-0003 


KRZ-0001.  KRZ-O0O2 


Type  e(  aMkniaaion 


Raqueal  tor  evidankary  haartng.  IfOramad  An  a  liJawiari  haaiing  would  be 
corwened  in  connection  wiVi  ttte  Statement  of  Ol^acaona  aukaMad  by 
Theodore  M.  Ragsdale  m  response  to  the  Propoeed  namaital  Order 
iasued   to   him   and    to   Salem   Venture*.    Inc    (Case    rito    HnO-Q270) 

Appeal  ol  an  intormation  requeet  denal  N  granted  The  fieedom  ol 
Information  Roquet  Denal  aaued  by  the  The  Oeparlmenl  ol  Energy's 
Altxjquerque  Office  ««uid  be  reecnded.  and  ArthMr  L  Scarta  mmM  laoeiMe 
Information  regarding  a  confract  proposal  aiardad  lo  RCA  Coipofakon 

Temporanr  exception  from  ttte  Energy  Corwervalion  Program  lor  Conaumer 
Products.  If  granted:  tWNIe  Conaelidaled  tratuabwe  would  receive  a  tempo- 
rary exception  from  the  proxiaiena  of  10  CFR  Pan  430  which  asidd  pemit 
the  firm  to  modify  ttie  ertergy  efftciartcy  Mat  prooaduraa  applicable  to 
Fngidaire  Model  FPC118TDW0 

Speael  report  orders  review  H  granted  The  Office  of  Heenngs  and  Appeal* 
would  review  the  October  10.  1085  Spaoal  Report  Ontsrs  osued  to  Oailt 
Oil  a  Refming  Corporation  and  the  Apee  OH  Company  (Caae  Moa.  HRX- 
0125  S  KRX-0001). 

Interlocutory  »  granted:  The  Office  of  Heelings  and  Appeals  would  iasus 
aubpoenas  compelling  J.R  Adam*  and  Don  Saxtor  to  appear  and  laaMy  at 
the  ewdentiary  heanng  ragardng  Conaolidaaad  Manuals.  Inc.  |Caae  «*o. 
HRO-0107). 


Refund  Appucations  Received 

(Week  of  Oct  18.  through  Oct  25.  1985) 


Date 

received 


10/21/85 
M/21/8S 

10/21/85 
10/21/85 

10/21/85 
10/21/85 

10/21/85 
07/12/85 
10/18/85 
10/22/85 

10/22/85 


Refund  Appucations  Received— Continued 

(Week  of  Od  18.  through  Oct.  25.  19651 


Name  of  refund  procaeding/name 
of  refund  applicant 


Hams/Frank  Harding  &  Son 

Inland/Teias  Oiscoum  Gas  Com- 
pany 

SL  Jamee/Walters'  Oil  toic 

Harns/Central  Oregon  Oil  Compa- 
ny 

Hams-6rooks  OH  8  Auto  Parts 

Inland /Midwest  Petroleum  Com- 
pany 

Gulf/Shellon's  Gulf  Service 

Mand/Liatier  Service  Station* 

Lowe/Central  Cooperative*.  Inc 

Union  Texas/ BASF  Wyandotte 
Corp 

kAdway/Mwiaiy's  North  Star 


Case  No. 


RF193-11 
RF176-17 

RF180-33 

HF193-12 

RF193-13 
RF1 76-16 

RF40-3061 
RF176-ie 
RF206-1 
RF 104-9 

RF207-1 


Date 
received 

Name  of  refund  proceeding/name 

CaaeNo. 

10/23/65 

Plateau/Roberts  OH  Co..  Inc 

RF204-2 

10/23/85 
10/23/85 
10/24/65 

Navato/Roberls  Oil  Company 

Inland/Tnad  Management  Coip 

Gulf /Henry  S.  Taytor 

RF203-2 

RF176-19 

RF40-3062 

10/03/65 

Champlain/Ooc's  Garage 

RF187-10 

10/25/85 

GuH/Btftador's  GUI  Service 

RF4O-30e3 

10/25/85 

10/25/65 
10/24/65 

Qulf/Livemots  Oavison  QuH  Serv- 
ice. 

GuW/Burrougfis  Gulf _ 

Husky/Home  Oil  8  Tire  Co 

RF40-3064 

RF40-3065 
RF161-72 

10/24/85 

Husky/SeM  Enlerpnsee.  Inc    .  . 

RFiei-73 

10/24/85 

Husky/Vem  E  Herzog  OH  Co 

RF161-74 

[FR  Doc.  85-27441  Filed  11-15-85;  8:45  am) 

mtUNO  CODE  64SD-01-M 


Issuanc*  of  Decisions  and  Oixlers; 
Weeic  of  October  7  Through  October 
11,1985 

During  the  week  of  October  7  through 
October  11, 1985,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 
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Remedial  Ord«ra 

Clark  Oil »  Refining  Corporotion/APEX  OIL 
COMPANY.  10/10/85;  HRO-0249 
Clark  Oil  ft  Refining  Corporation  and  the 
Apex  Oil  Company  (Qark)  objected  to  a 
Proposed  Remedial  Order  which  the 
Economic  Regulatory  Administration  (ERA) 
issued  to  Clark  on  August  1, 1984.  In  the  PRO, 
the  ERA  found  that  Clark  failed  to  reduce  its 
crude  oil  costs  to  reflect  $82,500  paid  to  if  by 
Texaco  Inc.  for  use  of  Clark's  fee-free 
licenses  to  import  foreign  crude  oil.  With 
regard  to  Clark's  objections,  the  DOE  found 
no  merit  to  argumenU  that  the  DOE 
regulations  did  not  require  Clark  to  deduct 
import  ticket  revenues  from  its  crude  oil  cost. 
The  DOE  rejected  as  inappropriate  the  PRO's 
directive  that  Clark  be  issued  interlocutory 
orders  requiring  it  to  document  similar 
transactions  involving  its  fee-free  licenses 
from  1974  to  1980  and  to  perform 
recalculations  of  its  crude  oil  costs  to  reflect 
the  Texaco  payment.  Instead,  the  DOE  issued 
two  Special  Report  Orders  to  Clark.  As  so 
modified,  the  PRO  was  issued  as  a  final 
Order. 

Knox  Oil  of  Texas.  Inc^  MICHAEL  L  REED, 
10/11/85  HRO-0216 

On  January  6, 1983,  the  ERA  issued  a  PRO 
to  Kelly  Trading  Corp.,  alleging  that  on  20 
different  occasions  Kelly  engaged  in  the 
practice  of  layering.  Kelly  failed  to  file  a 
Statement  of  Objections  to  the  PRO,  which 
accordingly  was  issued  as  a  final  Remedial 
Order  of  the  DOE.  On  March  28. 1984,  the 
ERA  issued  a  PRO  to  Knox  Oil  of  Texas  and 
Michael  L  Reed,  alleging  that  Knox  and  Reed 
were  both  responsible  for  and  had  benefited 
from  the  transactions  cited  in  the  Kelly 
Remedial  Order.  Accordingly,  the  PRO  sought 
to  hold  Knox  and  Kelly  jointly  and  severally 
hable  with  Kelly  for  the  overcharges  resulting 
from  the  violations  committed  in  Kelly's 
name.  The  transactions  in  the  Knox/Reed 
PRO  were  the  same  as  those  dted  in  the 
original  PRO  issued  to  Kelly. 

The  OHA  examined  the  transactions  in 
question  and  determined  that  they  were  in 
violation  of  the  layering  regulation,  i.e.,  that 
the  respondents  had  sold  crude  oil  at  prices 
in  excess  of  their  purchase  prices  without 
performing  any  service  or  other  function 
tradiUonally  associated  with  the  resale  of 
crude  oil.  OHA  also  determined  that  Knox 
and  Reed  should  be  held  jointly  and  severally 
liable  for  the  overcharges  resulting  from 
those  violations.  OHAs  determination  in  this 
regard  was  based  on  ite  finding  that  Knox 
and  Reed  not  only  confroUed  Kelly  in  general, 
but  that  they  were  both  responsible  for  and 
benefited  from  the  specific  transactions  in 
question.  Finally,  OHA  determined  that 
Knox's  and  Reed's  liability  should  not  be 
limited  to  the  sums  they  actually  received,  as 
this  would  mean  that  a  substantial  portion  of 
the  overcharge  amount  would  not  be 
refunded  and  returned  to  the  parties  injured 
by  their  violations. 

Request  for  Exception 

J.H.  SEALED  SON.  INC  10/8/85  HEE-0136 

J.R  Seale  ft  Son.  Inc.  (Seale)  filed  an 
Application  for  Exception  from  the 
requirement  to  file  Form  EIA-782B,  entitled 


"Reseller/Retailers'  Monthly  Petroleum 
Products  Sales  Report."  In  considering  the 
request,  the  DOE  found  that  Scale's  reporting 
burden  was  not  significantly  different  from 
that  of  other  firms  participating  in  the  EIA- 
7828  survey.  Accordingly,  exception  relief 
was  denied. 

Motion  for  Discovery 

Sherer  Oil  Company,  Inc.,  Ringer  Tri-State 
Oil  Company.  Inc.,  10/8/85;  HRD-0134 

On  May  25, 1983.  Sherer  Oil  Co.,  Inc.  and 
Ringer  Tri-State  Oil  Co.,  Inc.  filed  a  joint 
Motion  for  Discovery  in  which  the  firm 
sought  contemporaneous  construction 
discovery  of  various  DOE  rules  and 
regulations  and  discovery  concerning  certain 
DOE  policies.  In  considering  the  motion,  the 
DOE  determined  that  contemporaneous 
construction  discovery  was  unwarranted 
because  the  firms  had  failed  to  establish  that 
the  regulations  challenged  by  the  firm  were 
ambiguous  or  inconsistently  applied  or 
interpreted.  The  DOE  also  denied  discovery 
relating  to  the  DOE's  audit  policy,  the  impact 
of  DOE  regulations  on  small  businesses,  and 
the  DOE's  policy  of  imposing  interest  on 
overcharges. 

Supplemental  Orders 

Clark  Oil  &  Refining  Corporation/Apex  Oil 
Company,  10/10/85;  HRX-0125 

In  a  Remedial  Order  issued  concurrently  to 
Clark  Oil  ft  Refining  Corporation  and  the 
Apex  Oil  Company  (Clark)  in  Case  No.  HRO- 
0249,  the  DOE  found  that  the  Economic 
Regulatory  Administration  had  identified  ten 
oil  import  exchange  and  sales  agreements 
involving  Clark's  fee-free  import  licenses.  It 
also  found  that  there  was  nothing  to  indicate 
that  Clark  had  properly  reported  as  crude  oil 
costs  the  cash  payments  received  in 
connection  with  these  exchanges  or  sales. 
The  DOE  concluded  that  additional 
Information  documenting  any  such  exchanges 
or  sales  by  Clark  was  needed  to  permit  the 
ERA  to  determine  whether  to  take  remedial 
action  against  the  firm.  Accordingly,  a 
Special  Report  Order  was  issued  directing 
Clark  to  provide  information  and 
documentation  on  any  such  exchanges  or 
sales  bom  1974  through  1980. 
Clark  Oil  &  Refining  Corporation/Apex  Oil 
Company,  10/10/85;  KRX-0001 

In  a  Remedial  Order  issued  concurrently  to 
Clark  Oil  ft  Refining  Corporation  and  the 
Apex  Oil  Company  (Clark)  in  Case  No.  HRO- 
0249.  the  DOE  found  that  the  Clark  must  treat 
the  income  acquired  through  its  October  1973 
Exchange  Agreement  with  Texaco  as  a 
reduction  in  its  cost  of  crude  oil.  The  DOE 
also  found  that  resubmissions  by  Clark  of 
DOE  forms  reflecting  Clark's  crude  oil  costs 
were  necessary  to  complete  the  Economic 
Regulatory  Administration's  file  in  this 
matter  and  to  permit  it  to  analyze  the  effect 
of  the  crude  oil  cost  reduction  that  Clark  was 
required  to  make.  Accordingly,  a  Special 
Report  Order  was  issued  directing  Clark  to 
provide  these  recalculations  relating  to  its 
fransaction  with  Texaco. 

Cranston  Oil  Service  Company,  Inc.,  10/8/85; 
HRX-0121 

The  DOE  issued  a  supplemental  order 
directing  that  funds  currently  held  in  an 


escrow  account  for  the  repayment  of 
overcharges  by  Cranston  Oil  Service 
Company,  Inc.,  be  remitted  to  the  DOE  Office 
of  Departmental  Accounting  for  eventual 
distribution  in  a  Special  Refund  Proceeding 
pursuant  to  10  CF.R.  Part  205.  Subpart  V. 
Under  a  February  8, 1977  consent  agreement. 
Cranston  and  its  successor-in-interest, 
Galego  Oil  Company,  had  agreed  to 
repayment  terms  which  established  an 
escrow  account  to  which  periodic  payments 
would  be  made.  The  DOE  ordered  Galego  to 
deposit  the  contents  of  the  escrow  account 
with  the  DOE  within  30  days,  but  allowed  the 
firm  to  recover  the  sum  of  $454.07  plus 
accrued  interest,  which  constitutes  the 
amount  of  overdeposits  made  to  the  account. 
Implementation  of  Special  Refund  Procedurat 

Blaylock  Oil  Company,  Inc.,  10/10/85;  HEF- 
0037. 

The  DOE  issued  a  Decision  and  Order 
establishing  procedures  for  the  disbursement 
of  $0,719,  plus  accrued  interest,  obtained  as  a 
result  of  a  consent  order  entered  into  by  the 
DOE  and  Blaylock  Oil  Company,  Inc.  The 
funds  will  be  available  to  purchasers  of 
motor  gasoline  from  Blaylock  during  the 
period  October  1, 1979  through  December  31. 
1979  who  demonstrate  that  they  were  injured 
by  Blaylock's  alleged  overcharges.  Resellers 
requesting  $5,000  or  less  will  not  be  required 
to  provide  a  separate,  detailed  showing  of 
injury.  End-users  need  only  specify  volumes 
purchased.  Specific  information  required  in 
applications  for  refund,  which  must  be  filed 
no  later  than  90  days  after  publication  of  the 
Decision  and  Order  in  the  Federal  Register. 
are  set  forth  in  the  Decision. 

Consumers  Oil  Company,  10/11/85;  HEF- 
0055. 

On  October  11, 1985,  the  OHA  issued  a 
final  Decision  and  Order  establishing 
procedures  for  the  disbursement  of  $110,925 
(plus  accrued  interest)  obtained  as  a  result  of 
a  Consent  Order  entered  into  by  the  DOE  and 
Consumers  Oil  Company.  Applications  will 
be  accepted  from  Powerine  Oil  Company,  the 
only  direct  purchaser  identified  in  the 
consumers  Consent  Order  with  respect  to  the 
designated  consent  order  fund,  and  any 
customers  who  purchased  No.  2  oils  from 
Powerine  during  the  period  October  1, 1973 
through  June  3a  1978.  To  the  extent  that 
Powerine  can  make  a  detailed  showing  of 
injury,  it  will  receive  a  refund  proportionate 
to  the  amount  it  was  allegedly  overcharged 
by  Consumers.  In  the  event  that  Powerine  is 
unable  to  show  injury  for  the  entire  consent 
order  amount,  successful  claimants  who 
purchased  No.  2  oils  from  Powerine  during  . 
the  consent  order  period  will  receive  a  refund 
based  on  their  purchase  volumes  of  Powerine 
No.  2  oils. 

Midway  Oil  Company.  10/9/85;  HEF-0129. 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$38,000  received  as  a  result  of  a  consent  order 
entered  into  by  Midway  Oil  Company  and 
the  DOE  on  August  31, 1981.  The  DOE 
determined  that  the  Midway  settlement  fund 
should  be  distributed  to  customers  who 
purchased  motor  gasoline  from  Midway 
during  the  November  1. 1973,  through  October 
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31, 1971  consent  order  period.  The  specific 
infonnation  required  in  refund  applications  is 
provided  in  the  Decision. 

Refund  Applications 

Ayers  Oil  Company /Morrow  Service  Station, 
Elvins  "66"  Service.  Modernoire  66 
Service:  10/10/85;  RF177-1.  RF177-2. 
RF177-3 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
Tiled  by  purchasers  of  Ayers  refined  products. 
All  of  the  claimants  applied  for  volumetric 
refunds  based  on  the  presumption  of  injury 
for  small  claims.  See  Ayers  Oil  Company.  13 
DOE  I  85.066  (1985).  After  examining  the 
evidence  and  supporting  information 
submitted  by  the  applicants,  the  DOE 
concluded  that  the  applicants  should  receive 
refunds  totalling  $6,454. 
Cory  Energy  Corporation /LCL  Oil  Company, 
10/B/B5:  RF47-17 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
LCL  Oil  Company,  a  reseller  of  Gary  NGLPs. 
Although  the  firm's  purchases  of  Gary's 
propane  during  the  consent  order  period 
exceeded  the  threshold  level  established  in 
Texas  Oil  &  Gas  Corp..  12  DOE  1 85.069  (1984) 
[TOGCO],  LCL  elected  to  file  its  refund 
application  in  accordance  with  procedures 
for  filing  small  claims  and  based  upon  the 
presumption  of  injury  outlined  in  the  TOGCO 
decision.  After  examining  the  evidence  and 
supporting  data  submitted  by  the  firm,  the 
DOE  concluded  that  LCL  should  receive  a 
refund  of  $5,000  in  principal  plus  $530.03  in 
interest.  With  respect  to  the  firm's  claim  for 
an  additional  refund  of  $307.22.  the  OHA 
determined  that  since  LCL  failed  to  submit 
cost  bank  data  or  to  demonstrate  that  it 
suffered  economic  injury  from  its  purchases 
of  Gary  NCLPSs.  the  firm  was  not  entitled  to 
the  additional  refund. 

Gulf  OH  Corp./Transamerica  Airlines,  Inc., 
10/9/85:  RF40-3057 
The  DOE  issued  a  Supplemental  Decision 
and  Order  concerning  an  Application  for 
Refund  filed  by  Transamerica  Airlines.  Inc.  of 
Oakland.  California.  In  its  Decision,  the  DOE 
modified  the  refund  amount  granted  to 
Transamerica  in  a  Decision  and  Order  issued 
on  September  24. 1985.  Transamerica's 
modified  refund  was  granted  under  the 
standards  specified  in  Gulf  Oil  Corp..  12  DOE 
H  85.048  (1984).  and  amounts  to  $3,151.00. 
representing  $2,746.00  in  principal  and  $405.00 
in  interest. 


Dismissals 


Name 


Bottled  Gas  Distritxitors... 

Franklm  Oil  Company 

Ritcc  Company 

Volpe.  Botkey  and  Lyons. 

Watson  Oil  Co.  Inc 

W.  C  Knolle.  Inc _ 


Case  No 


RF40-1766 

RF40-00518 

HF13-37 

HFA-0312 

RF40-00523 

RF40-00526 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585, 


Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management-  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  7, 1985. 
George  B.  Braznay. 

Director.  Off  ice  of  Hearings  and  Appeals. 
(FR  Doc.  85-27437  Filed  11-15-85;  8:45  am] 

BILUMa  COOC  aiSD-OI-M 


Issuance  of  Decisions  and  Orders; 
Week  of  Octolier  14  Tttrough  October 
18, 1985 

During  the  week  of  October  14 
through  October  18. 1985.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Requests  for  Modifications  and/or  Reaciasioa 

Economic  Regulatory  Administratioir.  lQ/17/ 
85:  HRR-€113.  HRR-0115,  HRR-0117. 
The  Economic  Regulatory  Administration 
filed  motions  requesting  the  modifications  of 
Remedial  Orders  issued  to  Charles  M.  Bryant 
d/b/a  Bryant  Chevron  Service;  Charles 
Gugino.  Sr.,  d/b/a  Gugino's  Exxon;  and 
Wallace  Mays,  jr.,  d/b/a  Wallie's  Auto, 
Center.  The  Remedial  Orders  held  that  each 
retailer  had  overcharged  its  customers,  and 
the  retailers  were  ordered  to  refund  the 
overcharges  by  rolling  back  prices.  The 
Economic  Regulatory  Administration  stated 
that  the  retailers  have  not  complied  with  the 
Remedial  Orders,  and  that  significantly 
changes  circumstances  since  the  issuance  of 
the  orders  necessitated  modification  of  the 
remedial  provisions  of  the  orders.  The  OHA 
granted  the  requested  modifications  of  the 
Remedial  Orders  to  provide  for  direct 
payment  of  overcharges  to  the  DOE.  for 
ultimate  distribution  through  Subpart  V 
proceedings,  and  for  adjustment  of  the 
interest  provisions  to  reflect  the  current  DOE 
interest  policy. 

Supplemental  Order 

Consoilidated  Materials  Economic 

Regulatory  Administration,  10/16/85: 
HRX-0126,  HRZ-0270. 
Consolidated  Materials.  Inc.  and  the 
Economic  Regulatory  Administration  (ERA) 
submitted  motions  concerning  a  Decision  and 
Order  in  which  the  Office  of  Hearings  and 
Appeals  decided  to  convene  an  evidentiary 
hearing.  Consolidated  Materials,  Inc.,  13  DOE 
H  83.025  (1985).  Pursuant  to  the  Order, 
Consolidated  was  directed  to  submit  a 
supplemental  witness  list.  OHA  approved  the 
additional  witness  that  the  firm  proposed  to 
present.  Further,  the  OHA  denied  the  ERA's 
motion  to  compel  the  production  of  three 
additional  witnesses  by  Consolidated,  due  to 
the  expense  to  the  firm.  However.  OHA 


found  that  two  of  the  three  withesses  whose 
testimony  ERA  wished  to  compel  possessed 
information  relevant  to  the  elucidation  of  the 
issues  designated  for  hearing.  Accordingly, 
OHA  afforded  the  ERA  an  opportunity  to 
present  these  witnesses'  testimony  at  the 
evidentiary  hearing. 

Refund  Applications 

Armour  Oil  Company/Southland  Corporation 
et  al.,  10/17/85:  RF167-3  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  three  Applications  for  refund  from  a 
consent  order  fund  made  available  by  - 
Armour  Oil  Company.  The  applicants, 
resellers  of  refined  petroleum  products, 
provided  evidence  that  they  purchased 
products  from  Armour  during  the  consent 
order  period  and  requested  a  refund  at  or 
below  the  $5,000  threshold  level.  Tlie  size  of 
the  refunds  granted  was  based  on  a  prorated 
portion  of  alleged  overcharges  to  each 
applicant,  as  set  forth  in  the  Armour  audit 
file.  The  total  amount  of  refunds  approved  in 
this  Decision  is  $19,764  ($11,117  in  principal 
and  $8,647  in  interest). 

Collins  Oil  Company/ Ackley  Brothers.  10/ 
15/85;  RF168-1 
The  E)OE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed  by 
Ackley  Brothers  from  a  consent  order  fund 
made  available  by  Collins  Oil  Company. 
Addey  Brothers,  a  reseller  of  No.  2  heating 
oil.  documented  the  volumes  of  its  purchases 
from  Collins  during  the  consent  order  period 
and  requested  a  refund  below  the  $5,000 
threshold  level.  The  size  of  the  refunds  was 
based  on  a  prorated  portion  of  the  alleged 
overcharges  to  Addey  Brothers,  as  set  forth 
in  the  Collins  audit  file.  The  total  refund 
amount  approved  in  this  Decision  is  $994 
($637  in  principal  and  $357  in  interest). 

Empire  Oil  Company/Inland  Lumber. 
Servomation  Corporation.' 10/17/85: 
RFlSO-1.  RF150-2. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  from  a 
consent  order  fund  made  available  by  Empire 
Oil  Company.  The  applicants.  Inland  Lumber 
and  Servomation  Corporation,  were  two  end- 
users  of  Empire  motor  gasoline.  They  each 
documented  the  volumes  of  Empire  motor 
gasoline  purchased  and  requested  a  refund  at 
or  below  the  $5,000  threshold  level.  In 
accordance  with  the  procedures  established 
in  the  Empire  Special  Refund  Proceeding,  the 
DOE  determined  that  each  applicant  should 
receive  a  refund  based  on  the  volume  of 
motor  gasoline  it  purchased  from  Empire 
during  the  consent  order  period.  The  total 
amount  of  refunds  approved  in  this  Decision 
is  S213  ($170  in  principal  and  $43  in  interest). 

Hendel's,  Inc. /Connecticut  College  et  al.,  10/ 
18/85:  RF79-1  et  al 
The  Oflice  of  Hearings  and  Appeals 
granted  Applications  for  Refund  filed  by  18 
claimants  from  a  fimd  obtained  through  a 
consent  order  entered  into  with  Hendel's.  Inc. 
Five  of  the  applicants  were  end-users  and  13 
applicants  were  resellers  or  retailers  who 
requested  refunds  at  or  below  the  $5,000 
threshold  level.  The  total  amount  of  refunds 
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granted  was  SSaoil  (S35,679  in  principal  and 
S24.332  in  inlereat). 

Ideal  Gas.  Inc./Economy  (kis  Company.  Inc.. 
Bums  Pir^nne  Gas  Senn'ce,  W/lS/85:  RF 
lae-h  RF19&-2. 

The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund  from  a 
consent  order  fund  made  available  by  Ideal 
Gas.  Inc.  The  applicants,  Economy  Gas 
Company,  Inc.  and  Burns  Propane  Gas 
Service,  two  resellers  of  Ideal  motor  gasoline, 
provided  purchase  vohune  figures  for  the 
consent  order  order  period  and  requested  a 
refund  at  or  below  the  S5.000  threshold  level. 
The  size  of  the  refunds  was  based  on  a 
prorated  portion  of  the  alleged  overcharges  to 
the  applicant,  as  set  forth  in  the  Ideal  audit 
nie.  The  total  amount  of  refunds  approved  in 
this  Decision  is  $1(X784  ($6,209  in  prindpai 
and  $4,575  in  interest). 

Independent  Oil  and  Tire  Company /Deichler 
Tire  Center.  10/15/85;  RF175-1. 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Apphcation  for  Refund  from 
consent  order  fund  made  available  by 
Independent  Oil  and  Tire  Company.  The 
Applicant.  Deichler  Tire  Center,  a  reseller  of 
Independent  motor  gasoline,  documented  its 
purchase  volumes  of  Independent  motor 
gasoline  and  requested  a  refund  below  the 
S5.000  threshold  level.  The  DOE  therefore 
determined  that  Deichler  should  receive  a 
refund  based  on  the  volume  of  motor  gasoline 
it  pu.-chased  from  Independent  during  the 
consent  order  period.  The  total  refund 
amount  approved  in  this  Decision  is  Sl36  ($92 
in  principal  and  $44  in  interest). 

Texas  Oil  and  Gas  Corporation/Koch 
Industries,  Inc.,  10/17/85:  RF42-3. 
Koch  industries,  inc.  filed  an  Application 
for  Refund  in  which  the  firm  sought  a  portion 
of  the  fund  obtained  by  the  DOE  through  a 
consent  order  entered  into  with  Texas  Oil 
and  Gas  Corporation  (TOGCO).  The  DOE 
found  that  Koch  paid  above-market  average 
prices  for  NGLPs  during  most  of  the  months 
of  the  TOGCO  consent  order  period.  Using  a 
three-step  methodology,  the  DOE  calculated  a 
range  of  Koch's  competitive  disadvantage.  A 
refund  of  $1,472,035.78  was  found  to  equitably 
compensate  Koch  for  any  harm  experienced 
as  a  result  of  TOGCO's  alleged  overcharges. 
In  additioa  the  firm  received  accrued  interest 
of  $813,435.77  for  a  total  refund  of 
$2,285,472.53. 

Dismissals 

The  following  submissions  were  dismissed: 

Nome  and  Case  No. 

A.  V.  Shearoian  &  Sons,  RF  40-722; 
B  &  H  Self  Service.  RF  40-2869; 
Stale  of  Iowa,  RQl-192; 
State  of  Utah,  RFl-156. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Pubhc  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  pan.  and  5.-00  p jn..  except 
federal  holidays.  They  are  also  available 


in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  12, 1965; 
George  B.  Brexnay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  27438  Filed  11-15-85;  8:45  amj 

BILUNQ  COOC  C4SO-0t-ll 


Issuance  of  Proposed  Decisions  and 
Orders;  Period  of  Octol>er  7  Through 
November  1, 1985 

During  the  period  of  October  7 
through  November  1. 1985,  the  proposed 
decisions  and  orders  summarized  below 
were  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  fmal 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  is  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Room  of  the 
Office  of  Hearings  and  Appeals,  Room 
lE-234.  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  Monday  through 
Friday,  between  the  hours  of  1.00  p.m. 
and  5:00  p.m.,  except  federal  holidays. 

Dated:  November  12. 1965. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Holy  Cross  Hospital,  Mission  Hilk, 
California:  HEE-0163 

Holy  Cross  Hospital  filed  an  Application 
for  Exception  from  the  provisions  of  10  CFR 
Part  455.  The  exception  request,  if  granted, 


would  permit  Holy  Cross  to  qualify  for  the 
DOE'S  Institutional  Grants  Programs  for 
schools  and  hospitals.  On  October  29. 1965. 
the  Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  relief  be  granted. 

LBM  Distributors,  Inc.,  Lafayette,  Louisiana: 
HEE-0162 

LBM  Distributors,  Inc^  filed  an  Application 
for  Exception  from  the  Energy  Information 
Administration  reporting  requirements.  The 
exception  request,  if  granted,  would  permit 
LBM  to  be  relieved  of  the  requirement  that  it 
file  Form  EIA-782B  on  a  monthly  basis.  On 
October  3a  1985.  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted  for  the  period  ]uly  1985  through 
October  1985. 
[FR  Doc.  85-27439  Filed  ll-15-«5;  8:45  amJ 

BILUMQ  CODE  »45(H)1-«I 


Obiection  to  Proposed  Remedial 
Order;  Period  of  September  16 
Through  Octot>er  18, 1985 

During  the  period  of  September  16 
through  October  18, 1985,  the  notice  of 
objection  to  proposed  remedial  order 
listed  in  the  Appendix  to  this  Notice 
was  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
pubhcation  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  die 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  DC. 
20585. 

Dated:  November  7, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
C  &H  Refinery,  Lake  Charles, 

Louisiana:  KRO-0100  Crude  oil 

On  October  18, 1965,  C  A  H  Refiner>'  (C  & 
H),  3708  Cobblestone  Drive,  Lake  Charles, 
Louisiana  70605,  filed  a  Notice  of  Objection 
to  a  Proposed  Remedial  Order  which  the 
DOE  Washington,  D.C.  Office  of  Enforcement 
Programs  issued  to  the  firm  on  September  4, 
1985.  In  the  PRO  the  Washington.  DC.  Office 
found  thai  from  November  1976  throttgh 
January  1977  and  from  April  though  May 
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1977,  C  »  H  violated  the  Mandatory 
Petroleum  Allocation  Regulations.  10  C.F.R. 
Part  211  by  claiming  smaO  reFiner  bias 
enlitleiMnts  as  a  resuh  of  processing 
agreements  with  iiawaiian  independent 
Refinery.  Inc.  The  PRO  alleges  that  C  &  H 
never  owned  the  oil  in  question  or, 
alternatively,  that  C  &  H  bought  the  oil  from 
and  sold  it  to  the  same  firm  in  vidation  of  10 
CFR  211,87(e)(2).  According  to  the  PRO  the 
violation  resulted  rn  $2,004,679  of 
overcharges. 

|FR  Doc.  85-27440  Filed  11-15-B5;  8:45  amj 

BILUNG  COOe  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/48;  PH-FRL  2911-51 

Carbof  uran;  Special  Review  of  Certain 
Pesticide  Products 

Correction 

In  FR  Doc.  85-24646,  beginning  on 
page  41938  in  the  issue  of  Wednesday, 
October  16, 1985,  maice  the  foUowing 
corrections: 

1.  On  page  41941.  in  the  first  column, 
in  the  first  complete  paragraph,  "6/250" 
should  read  "6/254". 

2.  On  pagej41942,  in  the  first  column, 
in  the  sixth  line  from  the  bottom, 
"jsofesfos"  should  read  "isofenfos". 

BILUNO  OQQE  1S0S-«l-a 

IOPT&-S1597;  FnL-2924-5] 

Certain  Chemicats  Premamifacttire 
Notice* 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5[aKl]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-eight  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
P  86-114,  86-115. 86-116.  86-117.  86-118, 

86-119.  86-120,  and  116-121— January 

29, 1986; 
P  86-122.  86-123. 86-124,  86-125,  86-126, 

86-127,  86-128.  86-129. 86-130  and  86- 

131— February  1, 1986; 
P  86-132,  86^133,  86-134,  86-135. 86-136, 

86-137. 86-138. 86-139  and  86-140— 

February  2, 1986; 


P  86-141— February  3. 1986. 

Written  comments  by: 
P  86-114.  86-115.  86-116.  86-117.  86-118, 

86-119.  86-120  and  86-121— December 

30,1986; 
P  86-122.  86-123.  86-124,  86-125,  86-126, 

86-127,  86-128.  86-129. 
P  86-130  and  86-131— January  2, 1986; 
P  86-132,  86-133.  86-134.  86-135,  86-136, 

86-137.  86-13ft  86-139  and  86-140— 

January  3, 1986. 
P  86-141— January  4, 1986. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51597J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  ConfidenUal 
Data  Branch,  Information  Management 
Division.  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201, 401  M  St,  SW.,  Washington,  DC 
20460,  (202)  382-3532. 


FOR  FURTHER  MITOWMATIOIt  CONTACT! 

Wendy  Cleland-Hamnett, 
Prenlanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Enviommcntal  Protection  Agency.  Rm. 
E-611,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  I^lNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Pubhc 
Reading  Room  E-107  at  the  above 
address. 

P 86-114 

Manufacturer.  E.I.  du  Pont  de 
Nemours  ft  Company.  Inc. 

Chemicol.  (G)  Esterified  aromatic 
carboxylic  acid. 

Use /Production.  (G)  Destructive  use. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Re/eose/Disposal.  No 
data  submitted. 

F  86-115 

Manufacturer.  E.L  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemicat.  (G)  Esterified  aromatic  acyl 
halidc. 

Use/Production.  (G)  Destructive  use. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-116 

Manufacturer.  E.L  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical  (G)  Esterified  aromatic 
carboxylic  acid. 


Use/ Production.  (G)  Destructive  use. 
Prod,  range.  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 86-117 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Esterified  aromatic  acyl 
halide. 

Use /Production.  (G)  Destructive  use. 
Prod,  range.  Confidentiai. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-118 

Manufacturer.  E.I.  du  Pont  de 
Nemours  ft  Company,  Inc. 

Chemical.  (G)  Esterified  polyamic 
acid. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Destructive  use.  Prod. 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  virotunental  Release/Disposal. 
Confidential. 

P  86-119 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  polyurethane 
polyether. 

Use/ProductioiL  (S)  Industrial. 
Commercial  and  consumer  general 
purpose  coating  and  modifier  for 
coatings  and  inks.  Prod,  range.  lOOJXXy— 
200,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  4  hrs/da.  op  to 
10  da/yr. 

Environmental  Release/Disposal  No 
release. 

P  86-120 

Importer.  Confidential. 
Chemical.  (G)  Further  clarification 
needed  before  information  can  be 

released  to  the  public  files. 

Use/Import.  (G)  Industrial  resin  for 
coatings.  Prod,  range.  200.000 — 400.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing  and  use; 
inhalation. 

Enviroatneaal Release/Disposal  No 
data  submitted. 

P  86-121 

Importer.  ConfideatiaL 
CketrucaL  (G)  Satarated  polyester 
based  on  terephthalic  acid. 
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Use/Import.  (G)  Industrial  resin  used 
to  prepare  urethane  powdered  coatings. 
Import  range.  400,000—1,000,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing  and  use: 
inhalation. 

Environmenal Release/Disposal.  No 
data  submitted. 

P  86-122 

Manufacturer.  AZS  Corporation. 

Chemical.  (G)  Reactive  polyamide 
resin. 

Use/Production.  (G)  Industrial  epoxy 
curing  agent  used  for  cross-linking 
epoxy  resins  used  as  adhesives.  Prod, 
range.  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  27  workers,  up  to  2.0  hrs/da,  up 
to  0.42  da/yr. 

En  vimnmenal  Release/Disposal. 
Trace  released  to  water  with  10  kg/ 
batch  to  land.  Dispoal  by  aeration 
ponds. 

P 86-123 

Manufacturer.  ConBdential. 

Chemical.  (G)  Alkyd  resin. 

Use/Production.  (G)  Resin  converted 
to  paint.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmenal  Release/Disposal. 
Confidential. 

P  86-124 

Manufacturer.  Koch  Industries  Inc. 

Chemical.  (S)  Mehtyltris(l- 
methylethyljbenzene. 

Use/Production.  (S)  Commerical  and 
consumer  solvent  for  leuco  dye  in 
carbonless  copy  paper.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  Male — 4.28 
g/kg.  Female— 2.18  g/kg;  Acute  dermal: 
="  2  g/kg;  Irritation:  Skin— Severe;  Eye — 
Slight;  Inhalation:  0.018  mg/L 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  4  workers,  up  to  1.0 
hr/da.  up  to  50  da/yr. 

Environmental  Release/Disposal  0.5 
kg/yr  released  to  air  with  4.1  kg/da 
released  to  water.  Disposal  by  navigable 
waterway. 

P  86-125 

Manufacturer.  NL  Chemicals/NL 
Industries.  Inc. 

Chemical  (G)  Water-based 
polyurethane  lacquer. 

Use/Production.  (G)  A  polyuethane 
lacquer  to  be  used  in  an  open,  non- 
dispersive  manner.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmenal  Release/Disposal.  No 
release. 


P  86-126 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical  (G)  Lactide. 

Use/Production.  (S)  Industrial 
polymers  for  medical  and  nonmedical 
applications.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  3.400  mg/ 
kg;  Irritation:  Skin — Severe.  Eye — 
Severe. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

En  vironmenal  Release/Disposal 
Release  to  water  and  land.  Disposal  by 
plant  waste  water  treatment  facility  and 
landfill. 

P 86-127 

Manufacturer.  R.  T.  Vanderbilt 
Company,  Inc. 

Chemical  (S)  l,3.4-thiadiazolidine-2.5- 
dithione,  monosodium  salt. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  on  the  PMN ' 
substance  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal 
Release  to  air. 

P 86-128 

Manufacturer.  Confidential. 

Chemical  (G)  Polymer  of  alkanedioic 
acid,  alkanepolyol  and  benezene 
polycarboxyhc  acid. 

Use/Production.  (G)  Precursor  in  the 
manufacture  of  polyurethanes.  Prod, 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  12  workers,  up  to  8  hrs/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal  No 
release.  Disposal  by  publicly  owned 
treatment  works  (POTW). 

P  86-129 

Importer.  Confidential. 

Chemical  (S)  Copper  phthalocyanine, 
[4-sulfonamido-benezene-ethyl  sulfonyl 
sodium  sulfuric  ester),  sodium  sulfonate. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range.  40,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal  No 
release. 

P  86-130 

Importer.  Confidential. 

Chemical  (S)  Copper  phthalocyanine, 
[3-chloro-5-methoxy-8-triazinylamino 
ethyl  sulfonamido]  sodium  sulfonate. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range.  20,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal  No 
release. 


P 86-131 

Importer.  Confidential. 

Chemical  (G)  Further  clarificaiton 
needed  before  information  can  be 
released  to  the  public  files. 

Use/Import.  (S)  Industrial  sealant  for 
mechanical  vacuum  pumps.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  1  worker. 

Environmental  Release/Disposal  No 
release. 

P 86-132 

Manufacturer.  Confidential. 

Chemical  (G)  Amide  imide. 

Use/Production.  (G)  Amide  imide 
wire  enamel.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential.  Disposal  by  POTW. 

P 86-133 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  polyamine. 

Use/Production.  (G)  Intermediate. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  30  workers,  up  to  3  hrs/da,  up  to 
30  da/yr. 

Environmental  Release/Disposal 
Release  to  air  and  land.  Disposal  by 
landfill  or  burned  in  accordance  with 
the  Clean  Air  Act,  Clean  Water  Act 
and/or  Resource  Conservation  and 
Recovery  Act  (RCRA). 

P  86-134 

Manufacturer.  Confidential. 

Chemical  (G) 
Polyisobutenylsuccinamide. 

Use/Production.  [G]  Contained  use. 
Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  10  gm/ 
kg:  Irritation:  Skin — Non-irritant;  Eye — 
Non-irritant. 

Exposure.  Manufacture:  dermal,  a 
total  of  30  workers,  up  to  4  hrs/da,  up  to 
70  da/yr. 

Environmental  Release/Disposal 
Release  to  air  and  land.  Disposal  by 
landfill  or  burned  in  accordance  with 
the  Clean  Air  Act,  Clean  Water  Act  and 
RCRA. 

P  86-135 

Manufacturer.  Confidential. 

Chemical  (G)  Metal 
polyisobutenylsuccinate. 

Use/Production.  [G]  Destructive  use. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  69  workers,  up  to  8  hrs/da,  up  to 
15  da/yr. 
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Environmental  Release/Disposal. 
Release  to  air  and  land.  Disposal  by 
laadfitl  or  burned  in  accordance  with 
the  Clean  Air  Act,  Clean  Water  Act  and 
RCRA. 

P  86-136 

Manufacturer.  Confidential. 

Chemical.  (G) 
Alkyl(heterocycIicyl)phenylazo- 
heteromonocyrlicpoFyone-  '^ 

,|(alkylimidazolyl)methyll  deriv. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral — >  5,000 
mg/kg;  Irritation:  Skin — Non-irritant; 
Eye — Non-irritant. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  6  workers,  up  to  2 
hrs/da. 

Environmental  Release /Disposal.  5  to 
10  lbs.  released  to  water.  Disposal  by 
POTW. 

P  16-137 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl- 
(methylheterocyclicyljphenylazo- 
(heteromonocyclolo)quinazolone. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg;  Irritation:  Skin — Non-irritant; 
Eye — Non-irritant. 

Exposure.  Manufacture:  dermal,  a 
total  of  3  workers,  up  to  3  hrs/da.  up  to 
10  da/yr. 

Environmental  Release/Disposal.  2  to 
5  lbs.  released  to  water.  Disposal  by 
POTW. 

P  86-138 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl- 
(niethylheterocydicyt)phenylazo- 
(heleromonocyclolojquinazolone- 
[(alkylimidazololyl)methyl]  derivative. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000 
mg/kg:  Acute  dermal:  0.5  g;  Irritation: 
Skin — Non-irritant;  Eye — Non-irritant. 

Exposure.  Manufacture:  dermal,  a 
total  of  3  workers,  up  to  2  hrs/da,  up  to 
18-27  da/yr. 

Environmental  Release/Disposal.  1  to 
5  lbs.  released  to  water. 

P 86-139 

importer.  The  Dow  Chemical 
Company. 

Chemical.  [G]  Bisphenol  glycidyl  ether 
polyglycol  reaction  product. 

Use/Production.  (S)  Intdustrial  coating. 
Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acate  oral:  >  2,000 
mg/kg;  Acute  dermal:  >  2,000  mg/kg; 
Irritation:  Skin — Non-irritant;  Eye — Non- 
irrilant. 


Exposure.  Manufacture:  dermal. 

Environmental  Release/DisposaL 
Release  to  air. 

P  86-140 

Importer.  ConfideoteL 

Chemical.  [G]  Blocked  aliphatic 
polyisocyanate. 

Use/Import.  {S)  Crosslinker  for 
industrial  coil  coatings  and  coatings  for 
the  transportation  market.  Imp(Hl  range. 
10,000— 100.008  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dennal,  a  total 
of  20  workers,  up  to  %  hr/da. 

Environmental  Release/Disposal.  No 
release. 

P  86-141 

Importer.  ConfidentiaL 

Chemical.  [G]  Carboxylated  nitrile 
latex. 

Use/Import  (S)  Impregnating  paper 
and  fabrics.  Import  range.  ConfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  low 
probability  of  exposure. 

Environmental  Release/Disposal  No 
data  submitted. 

Date:  November  12. 1985. 
Linda  A.  Tnv«n, 

Acting  Director  Information  Management 
Division. 

[FR  Doc.  8&-27388  Filed  11-15-^5;  8:45  am) 

BILUNG  CODE  tSaO-SV-M 


[OPTS-59740  FRL-2925-11 

Certain  Chemicals  Pretnanutacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  die  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  annotmces  receipt  of 
seven  such  PMNs  and  ^anvides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 


Y  86-26,  86-27,  86-28,  86-29.  86-30  and 
86-31,  Novesdier  24. 1965. 

Y  86-32.  November  28, 1986. 

FON  FURTXHI IWFOIUIATIOW  COHTACT: 

Wendy  Cletand-Hamnett  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environraental 
Protection  Agency,  Rm.  E-611,  401  M  St.. 
SW.,  Washington,  DC  20460.  (202-382- 
3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y 86-26 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical  [G]  Acrylic  copolymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermaL 

Environmental  Release /Disposal. 
Release  to  water.  Disposal  by  biological 
treatment  sjrstem,  incineration  or 
approved  landfiU. 

Y 86-27 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Hydroxy  fimctional 
acrylic  copolymer. 

Use/Production.  (S)  Industrial 
thermosetting  decorative  and  protective 
coatings.  Prod,  range.  100,000-500,000 
kg/yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermat  a  total  of  20 
woricers,  only  2  workers/da. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

Y  86-28 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Aaylic  copolymer. 

Use /Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
ConfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal. 

Environmental  Release/Disposal. 
Release  to  water.  Disposal  by  biological 
treatment  system,  incineration  or 
approved  landfill. 
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Y86-29 

Manufacturer.  Confidential. 

Chemical  (G)  Water  soluble  urethane. 

Use/Production.  (S)  Industrial  paper 
saturant.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

Y86-30 

Manufacturer.  Confidential. 

Chemical.  (S)  Polymer  of  phthalic 
anhydride,  2.2.4-trimethyI-l,3- 
penlanediol,  2,2'-oxybis(ethanol).  2- 
ethyl  hexanol,  triphenylphosphite  and 
Fascat  4100. 

Use/Production.  (S)  Site-limited  and 
industrial  polymer  for  general  metal 
finishing.  Prod,  range.  100.000-250,000 

kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer  and 
processing:  dermal,  a  total  of  13 
workers,  up  to  1  hr/da,  up  to  36  da/yr. 

Environmental  Release/Disposal.  .5 
to  40  kg/da  released  to  air  and/or  land. 
Disposal  by  incineration  or  sanitary 
landfill. 

'  Y  86-31 

Manufacturer.  Confidential. 

Chemical.  (S)  Polymer  of  2,2-dimethyl- 
1,3-propanediol.  2-ethyl-2- 
(hydroxymethyl)-1.3-propanediol,  2.2,4- 
trimethyl-1.3-pentanediol.  isobenzo-1,3- 
furandione,  hexanedioic  acid.  1,3- 
benzenedicarboxylic  acid  and  1.4- 
benzenedicarboxylic  acid. 

Use/Production.  (S)  Industrial  and 
commercial  polymer  for  coil  coating. 
Prod,  range.  100,000-250,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Limited  exposure. 

En  vironmental  Release/Disposal. 
Disposal  by  U.S.  EPA  regulations. 

Y86-32 

Manufacturer.  Confidential. 

Chemical.  (G)  Cross-linked  polymeric 
acrylic  micro  particles. 

Use/Production.  (S)  Industrial 
thermosetting  decorative  and  protective 
coatings.  Prod,  range.  92.078-368,312  kg/ 

yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer  and 
processing:  dermal,  a  total  of  20 
workers,  only  2  workers/da. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

Dated:  November  12. 1985. 

Linda  A.  Travels. 

Acting  Director,  Information  Management 
Division. 

(FR  Doc.  85-27382  Filed  11-15-85;  8:45  am] 
MJJNO  COK  MW-SIMi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Allocations  and  Technical  Subgroups 
of  Radio  Broadcasting  Advisory 
Committee;  Joint  Meeting 

The  Allocations  and  Technical 
Subgroups  of  the  Advisory  Committee 
on  Radio  Broadcasting  resume  their 
continuing  meetings  in  a  joint  session  to 
be  held  on  Wednesday,  November  20. 
1985.  at  10:00  a.m.  in  the  Wasilewski 
Room  of  the  National  Association  of 
Broadcasters.  1771  N  Street  NW. 
Washington.  D.C. 

The  Subgroups  will  give  consideration 
to  two  principal  subjects.  The  first 
relates  to  the  development  of 
recommendations  to  the  Federal 
Communications  Commission 
concerning  matters  pertinent  to 
preparations  for  the  upcoming  Region  2 
Conference  on  expansion  of  the  AM 
band.  In  particular,  the  Subgroups  will 
focus  on  the  planning  method  to  be  used 
in  developing  the  spectrum  to  become 
available  through  expansion  of  the  AM 
band. 

The  second  relates  to  an  examination 
of  possible  steps  which  could  be  taken 
to  improve  the  effective  use  of  the  AM 
band.  This  would  include  consideration 
of  policy  and  technical  changes  to 
enhance  the  ability  of  AM  stations  to 
compete  effectively  in  the  radio 
marketplace. 

The  Subgroup  meetings  are  continuing 
ones  and  may  be  resumed  after  the 
November  20. 1985.  session  at  such  time 
and  place  as  may  be  decided  at  that 
session. 

All  meetings  of  the  Allocations  and 
Technical  Subgroups  are  open  to  the 
public.  All  interested  parties  are  invited 
to  attend  and  participate  in  these 
meetings. 

For  further  information,  please  call 
either  the  Chairman  of  the  Allocations 
Subgroup.  Jonathan  David,  at  (202)  632- 
7792  or  the  Chairman  of  the  Technical 
Subgroup.  Wallace  Johnson  at  (7031  541- 
0500. 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

[FR  Doc.  85-27417  Filed  11-15-85:  8:45  amj 

BILUNG  CODE  1713-01-11 


DLBS  Inc.,  et  al.;  Hearing  Designation 
Order 

Adopted:  October  31. 1985. 
Released:  November  13, 1985. 

In  re  applications  of  MM  Docket  No.  85- 
331. 


Sys- 


DLBS  Inc 

TRC     Broadcasting 
terns,  inc. 

Montgomery  County 

Media  Network,  Inc.  et 
al.  d/b/a/  Imagists. 

Carmen  Matias  and 
Andrew  N.  Wimbish, 
Jointly. 

Conroe  Broadcasting,  Lim- 
ited Partnership. 

Wood  Broadcasting  Co 


Communications, 


File  No. 

BPCT-840920KJ 
BPCT-841018KE 

BPCT-841129KF 


BPCT- 
841129KK 

BPCT- 

841129KV 
BPCT- 

841129KW 
BPCT-841129LE 


G— A 
Inc. 

For  Construction  Permit,  Conroe,  Texas. 
By  the  Chief.  Video  Services  Division: 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  (1) 
the  above-captioned  mutually  exclusive 
applications  of  DLBS,  Incorporated 
(DLBS),  TRG  Broadcasting  Systems,  Inc. 
(TRG),  Montgomery  County  Media,  et 
al..  d/b/a  Imagists  (Imagists).  Carmen 
Matias  and  Andrew  N.  Wimbish.  Jointly 
(Matias),  Conroe  Broadcasting,  A 
Limited  Partnership  (Broadcasting), 
Wood  Broadcasting  Company  (Wood), 
and  G-A  Communications.  Inc.  (G^A) 
for  authority  to  construct  a  new 
commercial  television  station  on 
Channel  55.  Conroe.  Texas;  (2)  an 
informal  objection  filed  by  the 
Association  of  Maximum  Service 
Telecasters.  Inc.  (AMST)  against  DLBS. 
Matias  and  G-A.  and  related  pleadings; 
(3)  an  amendment  filed  by  DLBS.  and  a 
petition  for  leave  to  amend,  and  (4)  an 
amendment  and  a  petition  for  leave  to 
amend  filed  by  Matias.  ' 

2.  On  January  16, 1985,  AMST  filed  an 
informal  objection  against  DLBS.  Matias 
and  G-A  on  the  ground  that  DLBS  and 
G-A  would  be  short-spaced  to  the  sites 
specified  by  the  three  applicants  for 
Channel  48.  Galveston.  Texas.  *  and 
Matias  would  be  short-spaced  to  the 
reference  point  for  Channel  48  and  to 
one  of  the  two  applicants  for  Channel 
40.  Crockett.  Texas.  'G-A's  proposed 


'  The  deadline  for  filing  amendments  to  the 
above-captioned  applications  was  January  16. 1965. 
DLBS  filed  an  amendment  March  18. 1985  to  specify 
a  different  site.  The  amendment  has  been  reviewed 
and  good  cause  exists  for  accepting  the  amendment. 
On  February  19. 1985,  Matias  filed  a  petition  for 
leave  to  amend  and  an  amendment  to  update  the 
broadcast  interests  of  the  applicant.  The 
amendment  was  required  by  S  1.65  of  the  Rules  and 
it  will,  therefore,  be  accepted  for  filing. 

'  DLBS  amended,  its  application  to  specify  a 
different  site.  (See  Footnote  1).  Therefore,  only  G-A 
would  be  shorl-spaced  to  the  sites  specified  in  the 
applications  filed  for  Channel  48.  Galveston.  Texas. 

'Both  of  the  applications  for  Channel  40, 
Crockett.  Texas,  were  dismissed  on  May  7. 1985. 
However.  Matias  remains  short-spaced  to  the 
reference  point  for  Crockett.  Texas. 
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site  would  be  51  miles  from  the  sites 
proposed  by  the  three  applicants  for 
Channel  48,  Galveston,  Texas,  whereas 
§  73.610  of  the  Commission's  Rules 
requires  a  minimum  separation  of  60 
miles  between  a  station  operating  on 
Channel  55  and  one  operating  on 
Channel  48.*  Accordingly,  an  issue  will 
be  specified  with  respect  to  G-A  and 
Matias  to  determine  whether 
circumstances  exist  warranting  a  waiver 
of  the  rules.  Since  an  appUcant 
proposing  a  short-spaced  site  must  make 
the  threshold  showing  that  no  suitable 
fully  spaced  site  is  available  the 
Administrative  Law  Judge  will,  in 
assessing  those  circumstances,  consider 
the  fact  that  the  other  applicants  in  this 
proceeding  have  specified  fully  spaced 
sites. 

B.  Although  the  Rnancial  standards 
are  unchanged,  the  Commission  has 
changed  the  application  form  to  require 
only  certification  as  to  financial 
qualifications.  G-A  gave  a  negative 
response  to  Section  lU,  FCC  Form  301 
but  noted  that  it  will  shortly  be  in  a 
position  to  certify.  Additionally,  Matias 
has  indicated,  in  an  amendment  filed  on 
January  16, 1985,  that  it  has  the  ability 
"to  secure  bank  letters  and  equipment 
letters  of  credit  and  that  this  written 
documentation  in  support  of 
certification  is  in  process".  Such  a 
statement  is  not  an  unqualified 
certification.  Accordingly,  the  applicants 
wiU  be  given  20  days  from  the  date  of 
release  of  this  Order  to  review  its 
financial  proposal  in  light  of  the 
Commission's  requirements,  to  make 
any  changes  that  may  be  necessary  and, 
if  appropriate,  to  submit  a  certification 
to  the  Administrative  Law  Judge  in  the 
manner  called  for  in  section  III,  FCC 
Form  301,  as  to  its  financial 
qualifications.  If  the  applicant  cannot 
make  the  required  certification,  it  shall 
so  advise  the  Administrative  Law  Judge 
who  shall  then  specify  an  appropriate 
issue. 

|4.  Section  76.501(a)(2}  of  the 
Commission's  Rules  prohibits  direct  or 
indirect  ownership  of  both  a  cable 
television  system  and  a  television 
broadcast  station  if  the  station  would 
place  a  Grade  B  contour  over  any  part  of 
the  service  area  of  the  cable  television 
system.  The  rule  was  essentially 
codified  by  Congress  in  enacting  section 


613(a)  of  the  Cable  Communications 
Policy  Act  of  1984,  as  incorporated  in 
the  Communications  Act  (47  U.S.C. 
section  613(a)).  Thomas  Robert  Gilchrist, 
President  and  100%  owner  of  TRG,  is 
also  100%  owner  of  numerous  cable 
systems  in  different  areas  of  Texas.*  It 
appears  that  the  cable  systems  in 
Centerville,  Leona,  Midway,  and 
Normangee  are  all  within  Grade  B 
contour  of  the  proposed  television 
station.  TRG  has  not  made  a  pledge  that 
Thomas  Robert  Gilchrist  will  sever  his 
connections  with  the  cable  system  prior 
to  commencement  of  operation  of  the 
television  stations  if  TRG  is  the 
successful  applicant.  Accordingly,  TRG 
will  be  given  twenty  (20)  days  from  the 
releae  of  this  Order  to  submit  to  the 
presiding  Administrative  Law  Judge  the 
appropriate  certification.  See  Golden 
West  Associates,  LP.,  FCC  85-541, 
released  October  11, 1985. 

5.  No  determination  has  been  made 
that  the  tower  height  and  location 
proposed  by  each  applicant  would  not 
constitute  a  hazard  to  air  navigation.* 
Accordingly,  an  appropriate  issue  will 
be  specified.' 

6.  Section  73.685(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0 
degrees  corresponds  to  True  North  and 
tabulated  at  least  every  10  degrees,  plus 
any  minima  or  maxima.  TRG  has  not 
supplied  this  data.  Accordingly,  the 
applicant  will  be  required  to  submit  an 
amendment  with  the  appropriate 
information  to  the  presiding 
Administrative  Law  Judge  and  a  copy  of 
each  to  the  Chief,  Television  Branch, 


hThe  three  pending  applications  in  hearing  in 
Docket  No*.  80-445-7  for  a  new  television  station  on 
Channel  4S.  Galveston,  Texas,  are:  The  Old  Time 
Religion  Hour,  Inc.,  Bluelxmnet  Broadcasting  Co., 
amd  Alden  Communications  of  Texas.  Inc. 

The  Galveston  applications  were  cut  off 
September  9. 1978;  C-A's  application  was  filed 
November  24, 1984.  G-A,  is  therefore  required  to 
meet  the  separation  requirements  to  all  of  the 
^noposed  Galveston  sites. 


'The  following  are  the  cable  systems  owned  l>y 
Robert  Gilchrist: 

Centerville  Cable  T.V.,  Inc.,  Centerville.  Texas. 
Oakwood  Cable  T.V.,  Inc.,  Oakwood,  Texas.  Leona 
Cable  T.V.,  Inc.  Leona,  Texas.  Midway  Cable  T.V., 
Inc.  Midway,  Texas.  Normangee  Cable  T.V.,  Inc. 
Normangee,  Texas.  New  London  Cable  T.V.,  Inc. 
New  London,  Texas.  Tumertown  Cable  T.V. 
Tumertown,  Texas.  LaneviUe  Cable  T.V..  Inc. 
Laneville.  Texas.  New  Summerfield  Cable  T.V.,  Inc. 
New  Summerfield.  Texas.  Mount  Enterprise  Cable 
T.V.,  Inc.  Mount  Enterprise.  Texas.  Leakey  Cable 
T.V.,  Inc.  Leakey,  Texas. 

*In  its  application  to  the  FCC  DLBS  has  specified 
Ihe  overall  height  of  its  proposed  tower  above 
ground  level  (AGL)  as  642  feet  (976  feet  above  mean 
sea  level).  The  Federal  Aviation  Administration, 
however,  has  approved  a  tower  height  AGL  of  only 
599  feet  (939  feet  AMSL).  Therefore,  DLBS  must 
either  amend  its  application  to  the  FCC  to  reduce 
height  to  that  approved  by  the  FAA  or  refile  with 
the  FAA  requesting  the  higher  tower  height. 

'Matias  shows  the  North  Latitude  in  Section  V-C, 
Item  4,  FCC  Form  301  to  be  30  degrees  29'  17".  but 
all  other  references  in  the  application  pertaining  to 
the  North  Latitude  show  30  degrees  39'  17".  We  are 
assuming  that  the  correct  coordinates  are  North 
Latitude  30  degrees  29'  17".  If  this  assumption  is  not 
correct,  Matias  will  need  to  amend  her  application 
lo  provide  the  correct  coordinates. 


and  Chief,  Hearing  Branch,  Mass  Media 
Bureau,  within  20  days  after  this  Order 
is  released. 

7.  TRG  states  in  its  environmental 
narrative  statement  that  the  height  of 
the  proposed  tower  will  be  950  feet 
abo^'e  ground  level.  All  other  mention  of 
heights  in  the  application  show  1,636 
feet  AGL  TRG  will  be  required  to 
submit  an  amendment  showing  the 
correct  height  above  ground  level  to  the 
presiding  Administrative  Law  Judge 
within  20  days  after  the  release  date  of 
this  Order. 

8.  Section  V-C,  Item  10.  FCC  Form 
301,  requires  that  an  applicant  submit 
figures  for  the  area  and  population 
within  its  predicted  Grade  B  contour. 
Neither  DLBS  nor  G-A  has  specified 
these  figures.  Consequently,  we  are 
unable  to  determine  whether  there 
would  be  a  significant  difference  in  the 
size  of  the  area  and  population  that  each 
applicant  proposes  to  serve.  DLBS  and 
G-A  will  each  be  required  to  submit  an 
amendment  showing  the  required 
information,  within  20  days  after  this 
Order  is  released,  to  the  presiding 
Administrative  Law  Judge. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  apphcations  are 
mutually  exclusive,  ihe  Commission  is 
unable  to  make  the  stautory  finding  that 
their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  the 
application  of  G-A  Commimications, 
Inc.  and  Carmen  Matias  and  Andrew  N. 
Wimbish,  Jointly,  are  consistent  with  the 
minimum  mileage  separation 
requirements  of  §  73.610  of  the 
Commission's  Rules  and,  if  not,  whether 
circumstances  exist  which  would 
warrant  a  waiver  of  the  Rule. 

2.  To  determine  with  respect  to  each 
of  the  applicants,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

3.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest 
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4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

11.  It  is  further  ordered.  That  the 
Association  of  Maximum  Service 
Telecasters,  Inc.  is  made  a  party 
respondent  to  the  proceeding  with 
respect  to  issue  one. 

12.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  2. 

13.  It  is  further  ordered.  That  the 
amendment  fUed  on  March  18. 1985,  by 
DLBS  Incorporated  is  accepted  for  filing 
for  §  1.65  purposes  only. 

14.  It  is  furrier  ordered.  That  DLBS. 
Incorporated,  shall  amend  its 
application  to  reduce  its  tower  height 
AGL  to  that  approved  by  the  FAA  or 
refile  with  the  FAA  requesting  the 
higher  tower  height,  within  20  days  after 
the  release  of  this  Order. 

15.  It  is  further  ordered,  That  Carmen 
Matias  and  Andrew  N.  Wimbish's 
February  19. 1985.  Petition  for  Leave  to 
Amend  is  granted  and  the 
accompanying  amendment  is  accepted 
for  filing  for  §  1.65  purposes  only. 

16.  It  is  further  ordered.  That  within  20 
days  of  the  release  of  this  Order.  G-A 
Communications.  Inc.  and  Carmen 
Matias  and  Andrew  N.  Wimbish.  Jointly, 
shall  submit  financial  certifications  in 
the  form  required  by  section  III.  FCC 
Form  301.  or  advise  the  Administrative 
Law  Judge  that  the  required  certification 
cannot  be  made,  as  may  be  appropriate. 

17.  It  is  further  ordered.  That  TRG 
Broadcasting  Systems.  Inc.,  shall  submit 
an  amendment  showing  the  correct 
tower  height  above  ground  level  to  the 
presiding  Administrative  Law  Judge 
within  20  days  after  the  release  date  of 
this  Order. 

18.  It  is  further  ordered.  That  TRG 
Broadcasting  shall  certify  to  the 
presiding  Adbninistrative  Law  Judge, 
within  twenty  (20)  days  ft-om  the  release 
of  this  Order,  that  if  it  is  the  successful 
applicant  in  this  proceeding,  that  prior 
to  commencement  of  operation  of  the 
proposed  station,  its  principal.  Thomas 
Robert  Gilchrist  will  sever  all 
connections  with  the  Cable  television 
system  in  Centerville.  Leona.  Midway 
and  Normangee,  Texas. 

19.  It  is  further  ordered.  That  TRG 
Broadcasting  Systems.  Inc.  shall  submit 
an  amendment  providing  the 
information  required  by  S  73.685(f)  of  the 
Commission's  Rules,  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief,  Television  Branch,  and  the 
Chief.  Hearing  Branch.  Mass  Media 
Bureau,  within  20  days  after  the  release 
date  of  this  Order. 


20.  It  is  further  ordered,  That  DLBS. 
Incorporated,  and  G-A 
Communications.  Inc.  shall  each  submit 
an  amendment  providing  the 
information  required  by  Section  V-C, 
Item  10,  FCC  Form  301,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

21.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

22.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3694 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Cominunications  Commission. 
Roy  J.  Stewart. 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  85-27418  Filed  11-15-85;  8:45  am) 

BILLING  CODE  (m-OI-M 


Terry  Jan  King  at  aL;  Hearing 
Designation  Order 

Adopted;  October  31. 1985. 
Released;  November  13, 1985. 
In  re  applications  of 

File  So. 

Terry  Jan  King BPCT-850607KL 

Mid  South  Broadcasting BPCT- 

850725KG 
Coiom-Rowe  General  Part-    BPCT- 
nership.  850725KH 

For  ConstructioD  Permit,  Holly  Springs. 
Missisaippi. 

By  the  Chief.  Video  Ser\nces  Division. 

1.  The  Commission,  by  the  Chief. 
Video  Services  Division,  acting  pursuant* 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Terry  Jan  King  (King). 
Mid  South  Broadcasting  (Mid  South), 
and  Colom-Rowe  General  Partnership, 
for  authority  to  construct  a  new 
commercial  television  station  on 
Channel  40.  Holly  Springs.  Mississippi. 

2.  Section  73.2080(c)  of  the 
Commission's  Rules  requires  applicants 
employing  at  least  five  persons  full-time 
to  file  with  the  Commission  programs 


designed  to  provide  equal  employment 
opportunities.  King  indicates  that  she 
will  employ  five  or  more  full-time 
employees,  but  she  has  not  submitted  an 
EEO  program.  Accordingly.  King  will  be 
required  to  submit  a  copy  of  her  EEO 
program  to  the  presiding  Administrative 
Law  Judge,  within  20  days  after  this 
Order  is  released. 

3.  Mid  South  indicated  that  it  is  a 
limited  partnership.  The  applicant  has 
identified  the  general  partner;  however, 
none  of  the  limited  partners  have  been 
disclosed.  Section  73.3514(a)  of  the 
Commission's  Rules  requires  an 
applicant  to  provide  all  information 
called  for  by  FCC  forms,  unless  the 
information  is  inapplicable.  However,  in 
Attribution  of  Ownership  Interests,  97 
FCC  2d  (1984).  recon.  granted  in  part, 
FCC  85-252.  released  June  24. 1985.  the 
Commission  stated  that,  henceforth, 
limited  partnership  interests  were  not 
attributable  for  the  purposes  of  the 
multiple  ownership  rules  if  the  applicant 
certifies  that  the  limited  partners  will 
"not  be  involved  in  any  material  respect 
in  the  management  or  operation  oV  the 
proposed  station,  97  FCC  2d  at  1023.  The 
Commission  defined  the  degree  of 
noninvolvement  in  paragraphs  48-50  of 
the  June  24  decision  on  reconsideration. 
Further,  the  Commission  directed  that 
Form  301.  among  others,  be  amended  to 
conform  to  the  new  attribution 
standards.  97  FCC  2d  at  1034.  Although 
changes  in  the  form  have  not  yet  been 
made,  there  is  now  no  need  1o  provide 
information  as  to  the  limited  partners  if 
Mid  South  can  submit  the  necessary 
certification  and  showing  that  its  limited 
partnership  interests  will  be  sold  only  to 
individuals  or  entities  that  are 
sufficiently  insulated.  If  the  certification 
.  or  showing  is  not  appropriate,  of  course, 
the  necessary  information  as  to  them 
would  have  to  be  filed  as  an 
amendment.  Further,  the  Commission 
retained  the  cross-interest  policy  as  to 
other  attributable  media  interests  in  the 
same  area.  Id.  at  1030.  Accordingly,  Mid 
South  will  be  required  either  to  state 
that  its  limited  partners  have  or  will 
have  no  other  media  interests  subject  to 
the  cross-interest  policy  or  identify  the 
limited  partners  with  such  interests, 
identify  the  other  local  media  and  state 
the  nature  and  extent  of  the  ownership 
interest. 

4.  Section  V-C,  item  10.  FCC  Form  301. 
requires  an  applicant  to  submit  figures 
for  the  area  and  population  within  its 
predicted  Grade  B  contour.  Mid  South 
has  not  submitted  figures  for  the 
population.  Consequently,  we  are 
unable  to  determine  whether  there 
would  be  a  significant  difference  in  the 
size  of  the  area  and  population  that  each 
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applicant  proposes  to  serve.  Idid  South 
will  be  required  to  submit  an 
amendment  showing  the  required 
information,  within  20  days  after  this 
Order  is  released,  to  the  presiding 
Administrative  Law  Judge. 

5.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  each  of  the  applicants 
would  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

6.  On  June  26, 1985,  the  Commission 
issued  a  Public  Notice  (Mimeo  No.  5421) 
requiring  all  applicants  for  new 
broadcast  stations  to  certify  that  they 
have  obtained  reasonable  assurance 
that  their  specified  transmitter  sites  will 
be  available  to  them.  King  has  not 
submitted  such  a  certiflcation. 
Accordingly,  King  will  be  given  20  days 
from  the  date  of  release  of  this  Order  to 
file  such  a  certification,  in  the  form 
required  by  the  Commission,  with  the 
presiding  Administrative  Law  Judge.  If 
the  applicant  cannot  make  the 
certification,  she  shall  so  advise  the 
Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 

7.  Except  as  indicated  by  the  issues 
speciBed  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is' 
unable  to  make  the  statutory  flnding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

8.  Accordingly,  it  is  ordered,  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  L.aw  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  with  respect  to  each 
of  the  applicants,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered.  That  Terry  Jan 
King  shall  file  a  copy  of  her  EEO 
program  with  the  presiding 


Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

10.  It  is  further  ordered,  That  Terry 
Jan  King  shall,  within  20  days  after  the 
release  of  this  Order,  file  with  the 
presiding  Administrative  Law  Judge,  a 
site  availability  certification,  in  the  form 
required  by  the  Commission,  or  advise 
the  Administrative  Law  Judge  that  the 
certification  cannot  be  made,  as  may  be 
appropriate. 

11.  It  is  further  ordered.  That  Mid 
South  Broadcasting  shall  submit  the 
certification,  statement  and/or 
information  required  by  paragraph  3, 
supra,  to  the  presiding  Administrative 
Law  Judge,  within  20  days  after  this 
Order  is  released. 

12.  It  is  further  ordered.  That  Mid 
South  Broadcasting  shall  submit  an 
amendment  providing  the  information 
reqmred  by  Section  V-C,  item  10,  FCC 
ForaTsoi,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

13.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

14.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  tfaie 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

15.  It  is  fuilher  ordered,  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  the  Commission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Roy  |.  Stewart, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  85-27422  Filed  11-15-86;  8:46  am) 
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Jasper  County  Broadcasting  Co.  et  aL,; 
Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Aopiicam  City,  and  SUM 

Ha  No. 

MM 

Docket 

No. 

A.  Jwnes  M    Lout,  al  «.. 

AJb*.      Jasper      County 

Broadcasttng   Co   JMpar. 

TX. 
a.   Helen  S.   Wheny  Ab*. 

JMtaii  Broadcattng  Ca: 

Jasper.  TX. 
C.  JSioniy   Eugana  Tumey. 

Jasper.  TX. 

BPH-S4120SMC. 

BPH-S50227MO 

•6-239 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428,  May 
18, 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

Issue  Heading  and  Applicants) 

1.  Comparative,  A,  B,  C 

2.  Ultimate,  A,  E  C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Apendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M  Street,  N.W.,  Washingtoa  D.C.  20554. 
Telephone  (202)  632-6334. 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Service  Division,  Mass 
Media  Bureau. 

(FR  Doc.  85-27491  Filed  11-15-85;  8:45  am] 
nUMG  COOC  (711-01^ 


Magdalene  Gunden  Partnership  et  aL,; 
Hearing  Designation  Order 

Adopted:  October  30. 1985. 
Released:  November  13, 1985. 

In  re  Applications  of:  MM  Docket  No.  85- 
328 

File  No.: 

Magdalene   Gunden   Part-    BPCT- 
nership.  850607KK 

Nova  to  Broadcasting  Corp...  BPCT- 

850725KY 

Josie  Moore BPCT-850725KZ 

Novato  Television,  Gener-    BPCT-850725LA 
al  Partnership. 
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Kil.:  Ni... 

North  Bay  Television.  Inc. ...  BPCT-850725LC 

North  Bay  Broadcasting BPCT-850725LD 

Marin  TV  Partners.  Limit-    BPCT-850725LE 

ed. 

For  Construction  Permit  Novato.  California. 
By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-capfioned  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 
68,  Novato,  California;  a  petition  to 
accept  a  late-filed  amendment  nunc  pro 
tunc,  filed  by  Josie  Moore;  and  two 
petitions  to  accept  late-filed 
amendments  nunc  pro  tunc,  filed  by 
Navato  Television. 

2.  The  deadline  for  filing  applications 
in  this  proceeding  was  July  25, 1985  ("A" 
cut-off  date),  josie  Moore  and  Novato 
Television  each  filed  an  application  on 
July  25,  in  response  to  the  "A"  cut-off 
list.  However,  neither  application  had 
an  original  signature.  On  July  26,  Navato 
Television  submitted  a  petition  to  accept 
amendment  nunc  pro  tunc,  accompanied 
by  an  application  with  an  original 
signature.  Similarly,  on  August  6, 1985, 
Josie  Moore  filed  a  petition  to  accept 
amendment  nunc  pro  tunc,  accompanied 
by  a  properly  executed  appUcation. 
Furthermore,  on  September  13, 1985 
("B""  cut-off  date),  Novato  Television 
submitted  an  unexecuted  copy  of  an 
amendment  to  its  application.  Counsel 
for  the  applicant  indicated  that  the 
signed  amendment  did  not  reach  his 
office  in  time  for  filing.  He  indicated  that 
the  signed  copy  would  be  filed 
immediately  upon  rtrceipt.  A  petition  to 
accept  amendment  nunc  pro  tunc, 
accompanied  by  the  signed  amendment, 
was  filed  on  September  17.  In  view  of 
the  fact  that  all  parties  were  put  on 
timely  notice  concerning  the  contents  of 
the  amendments,  none  were  prejudiced. 
These  circumstances  are  governed  by  a 
long-standing  Commission  policy  which 
dicates  that  the  signature  be  accepted 
nunc  pro  tunc.  Bocanegra/Gerald 
Broadcasting  Group,  Mimeo  No.  1470. 
released  December  22, 1982; 
Communications  Gaithersburg.  Inc.  60 
FCC  2d  537  (1976):  B.J.  Hart.  44  FCC  2088 
(1960).  Accordingly,  the  signed  originals 
if  the  applications  and  the  amendment 
will  be  accepted  nunc  pro  tunc. 

3.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
the  applicants  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  that  each 
proposes  to  serve.  Consequently,  the 
areas  and  populations  which  would  be 
within  the  predicted  64  dBU  (Grade  B) 
contour,  together  with  the  availability  of 


other  television  service  of  Grade  B  or 
greater  intensity,  will  be  considered 
under  the  standard  comparative  issue, 
for  the  purpose  of  determining  whether 
a  comparative  preference  should  accrue 
to  any  of  the  applicants. 

4.  Section  V-C  item  10(e)  FCC  Form 
301,  requires  an  applicant  to  submit  the 
area  and  population  within  its 
predicated  Grade  B  contour.  Josie  Moore 
has  not  submitted  this  information. 
Accordingly,  Ms.  Moore  will  be  required 
to  submit  an  amendment  with  the 
response  to  item  10(e).  to  the  presiding 
Administratie  Law  judge,  within  20  days 
after  this  Order  is  released. 

5.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  Magdalene  Gunden 
Partnership,  Novato  Broadcasting 
Corporation,  Josie  Moore,  Novato 
Televisioa  and  Marin  TV  Partners  each 
will  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

6.  Section  73.6B5(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0 
degrees  corresponds  to  True  North  and 
tabulated  at  least  every  10  degrees  plus 
any  minima  or  maxima.  North  Bay 
Broadcasting  has  not  supplieAthis  data. 
Accordingly,  North  Bay  Broai«ting 
will  be  required  to  submit  an^x 
amendment  with  the  appropriate 
information  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief.  Television  Branch  and  the 
Chief,  Hearing  Branch.  Mass  Media 
Bureau,  within  20  days  after  this  Order 
is  released. 

7.  On  June  26, 1985,  the  Commission 
issued  a  Public  Notice  f Mimeo  No.  5421) 
requiring  all  applicants  for  new 
broadcast  stations  to  certify  that  they 
have  obtained  reasonable  assurance 
that  their  specified  transmitter  sites  will 
be  availale  to  them.  Magdalene  Gunden 
partnership  and  Novato  Broadcasting 
Corporations,  each  has  not  submitted 
such  a  certifications.  Accordingly,  each 
applicant  will  be  given  20  days  from  the 
date  of  release  of  this  order  to  file  such 
a  certification,  in  the  form  required  by 
the  Commission,  with  the  presiding 
Administrative  Law  Judge.  If  an 
applicant  cannot  make  the  certification, 
it  shall  so  advise  the  Administrative 
Law  Judge  who  shatl  then  specify  an 
appropriate  issue. 

8.  Section  73.2080  of  the  Commission's 
Rules  requires  an  applicant  for  a  new 
commercial  television  station  to  afford 
equal  employment  opportunity  to  all 
qualified  persons  and  to  refrain  from 
discriminating  in  employment  and 
related  benefits  on  the  basis  of  race. 


color,  reliipao,  national  origin  or  sex. 
Pursuant  to  these  requirements,  an 
applicant  who  proposes  to  employ  at 
least  five  full-time  employees  must 
establish  a  program,  which  must  be 
submitted  to  the  Commission,  designed 
to  assure  equal  employment  opportunity 
for  women  and  minority  groups. 
Magdalene  Gunden  partnership  has 
indicated  that  it  will  employ  at  least  five 
full-time  persons.  However,  it  has  not 
submitted  a  copy  of  its  equal 
employment  opportimity  program. 
Accordingly,  Magdalen  Gunden 
Partnership  will  be  required  to  submit 
an  amendment  which  corrects  this 
omission,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  order  is  released. 

9.  Joy  A.  Fields-Harrell,  the  President 
Secretary,  Treasurer,  Director,  and 
holder  of  100  percent  of  the  stock  of 
Novato  Broadcasting  Corporation,  is 
Program  Director  of  the  local  access 
channel  of  Chambers  Cable  of  Novato,  a 
cable  television  system  serving  the 
community  of  Novato  and  Marin 
Counties.  California.  Ms.  Fields- 
Harrell's  employment  may  violate  our 
cross-interest  policy.  However.  Novato 
Broadcasting  Corporation  has 
represented  to  the  Commission  that  Ms. 
FieJds-Harrell  will  resign  her  position  at 
the  cable  company  if  it  is  the  successful 
applicant  in  this  proceeding. 
Accordingly,  any  grant  of  a  constnictioo 
permit  to  Novato  Broadcasting 
Corporation  will  be  appropriately 
conditioned. 

10.  North  Bay  Broadcasting  indicates 
that  the  applicant  is  a  limited 
partnership.  The  general  partner  has 
been  identified;  however,  the  limited 
partners  h'ave  not  been  identified. 
Section  73.3514(a)  of  the  Commission's 
Rules  requires  an  applicant  to  provide 
all  information  called  for  by  FCC  forms, 
unless  the  information  is  inapplicable. 
However.  In  Attribution  of  Ownership 
Interests.  97  FCC  2d  997  (1984).  recon. 
granted  in  part,  58  RR  2d  604  (1985),  the 
Commission  stated  that  henceforth 
limited  partnership  interests  were  not 
attributable  for  the  purposes  of  the 
multiple  ownership  rules,  if  the 
applicant  certifies  that  the  limited 
partners  will  "not  be  involved  in  any 
material  respect  in  the  management  or 
operation  of^'  the  proposed  station,  97 
FCC  2d  at  1023.  The  Commission 
defined  the  degree  of  noninvolvement  in 
paragraphs  48-50  ef  the  June  24  decision 
on  reconsideration.  Further,  the 
Commission  directed  that  Form  301, 
among  others,  be  amended  to  conform  to 
the  new  attribution  standards,  97  FCC 
2d  at  1034.  Although  changes  in  the  form 
have  not  yet  been  made,  there  is  now  no 
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need  to  provkle  information  as  to  the 
linoited  partners  if  NoiDi  Bay 
Broadcasting  can  submit  the  necessary 
certification  and  showing  that  limited 
partnership  interests  will  be  sold  only  to 
individuals  or  entities  that  are 
sufficiently  insulated.  If  the  certification 
or  showing  is  not  appropriate,  of  course, 
the  necessary  information  as  to  them 
would  have  to  be  filed  as  an 
amendment.  Further,  the  Commission 
retained  the  cross-interest  policy  as  to 
other  attributable  media  interests  in  the 
same  area  Id.  at  103a  Accordingly. 
North  Bay  Broadcasting  will  be  required 
either  to  state  that  the  limited  partners 
have  or  will  have  no  other  media 
interests  subject  to  the  cross-interest 
policy  or  identify  the  limited  partners 
with  SHch  interests,  identify  the  other 
local  media  and  state  the  nature  and 
extent  of  the  ownership  interest 

11.  Ruby  Visek  Petersen,  the  sole 
general  partner  of  North  Bay 
Broadcasting,  is  currently  employed  in 
an  unidentified  capacity  by  Station 
KTVU-TV,  San  Francisco,  California. 
San  Francisco  is  within  the  applicant's 
predicted  Grade  B  contour. 
Consequently.  Ms.  Petersen's  connection 
with  the  station  may  be  inconsistent 
with  the  Conunission's  cross-interest 
policy.  However,  we  cannot  make  this 
determination  since  we  have  no 
information  regarding  the  nature  of  Ms. 
Petersen's  position  at  KTVU-TV. 
Accordingly,  an  issue  will  be  specified 
to  determine  if  North  Bay  Broadcasting's 
proposal  is  consistent  with  the 
Commission's  cross-interest  policy  and, 
if  not,  whether  grant  of  its  application 
would  be  consistent  with  the  public 
interest. 

12.  Except  as  indicated  by  the  issues 
specified  below,  ^e  apphcants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  appHcations  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  mnsl  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

13.  Accordin^y,  it  is  ordered.  That 
pursuant  to  section  309(e>  of  Ae 
Commonications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administratrre  Law  Jodge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  ismes: 

1.  To  determine,  with  respect  to 
Magdalene  Gundea  P)»tnecship,  Novato 
Braodcasling  Corporation,  )osie  Moore, 
Novato  Television,  and  Marin  TV 
partners,  whether  there  is  •  reMonabte 


possibility  that  the  tower  bei^  and 
location  propoeed  by  each  woaM 
constitute  a  hazard  to  air  navigation. 

2.  To  detail  tine,  with  icspcct  to  North 
Bay  Broadcastisg.  wfaetber  the 
emptoyraent  of  Rafay  Vitdc  Petersen  at 
Station  KTVU-TV.  San  Fraadsco, 
California,  is  consistent  with  the 
Commission's  cross-iaterest  pohcy  and, 
if  not,  whether  a  grant  of  the  North  Bay 
Broadcasting  application  woold  be  in 
the  public  interest. 

3.  To  determine  which  of  the 
proposals  would,  on  a  coiayiative 
basis,  best  serve  the  (>ubHG  interest. 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  Issues,  which  of  the 
applications  should  be  granted. 

14.  It  is  further  ordered.  That  the 
Federal  Aviation  Adodnistration  is 
made  a  party  re^K»idcnt  to  this 
proceeding  with  respect  to  issue  1. 

15.  It  is  further  ordered.  That  the 
August  8, 1985.  petition  to  accept 
amendment  nunc  pro  tuac  filed  by  Josie 
Moore,  is  granted  and  the  accompanying 
amendment  is  accepted. 

16.  It  is  further  ordered.  That  the  July 
26, 1985.  and  the  September  17. 1985, 
petitions  to  accept  amendment  nunc  pro 
tunc,  filed  by  Novato  Television,  are 
granted  and  the  accompanying 
amendments  are  accepted. 

17.  It  is  further  ordered.  That  Jose 
Moore  shall  submit  an  amendment  that 
contains  the  information  required  by 
section  V-C.  item  10(e),  FCC  Form  301, 
to  the  presiding  Administrative  Law 
Judge,  within  20  days  afler  this  Order  is 
released. 

18.  It  is  further  ordered.  That  North 
Bay  Broadcasting  shall  submit  an 
amendment  providing  the  information 
required  by  §  73.685(f)  of  the 
Commission's  Rules,  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief,  Television  Branch  and  the 
Chief,  Hearing  Branch,  Mass  Media 
Bureau,  within  20  days  after  this  Order 
is  released. 

19.  It  is  farther  ordered.  That  North 
Bay  Broadcasting  shall  submit  the 
certification,  statement  and/or 
information  required  by  paragraph  10. 
supra,  to  the  presiding  Administrative 
Law  Judge,  within  38  days  after  this 
Order  is  released. 

20.  It  is  further  ordered.  That 
Magdalene  Gunden  Partnership  and 
Novato  Broadcasting  Corporation  each 
shall,  within  20  days  after  the  release  of 
this  Order,  file  a  site  availability 
certification,  in  the  form  required  by  the 
Commission,  with  the  prestding 
Administrative  Law,  or  advise  the 
Adnunistrative  Law  Judge  that  the 
certification  cannot  be  madt,  ms  may  be 
appropriate. 


21.  It  is  further  ordered,  That 
Magdalene  Gunden  Partnership  shall 
submit  as  an  amendment  an  equal 
employment  (^jportunity  program,  to  the 
presiding  Administrative  Law  fudge, 
within  20  days  after  this  Order  is 
released. 

22.  It  is  further  ordered.  That  in  the 
event  that  Novato  Broadcasting 
Corporation  is  the  successful  applicant 
in  this  proceeding,  the  constructioD 
permit  shall  be  conditioned  as  followr 

Prior  to  the  commencenient  of  operation  of 
the  teievition  «tation  authorized  herein, 
permittee  •hall  certify  to  the  ConnnissiaR  that 
Joy  A.  Fieids-Harrell  has  severed  bU 
connection  with  Chambers  Cable  of  Novato. 

23.  It  is  further  ordered.  That  to  avail 
themselves  c^  the  opportunity  to  be 
heard,  the  appHcants  and  the  party 
respondent  herein  shall,  pn-suant  to 

§  1.221(c)  of  the  Commission's  Rvies,  m 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  tripUcate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

24.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3549 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
marmer  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Roy  J.  Stewart. 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  85-27420  Fried  11-15-85: 8:45  amj 
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Minortty  Bioa#twt»n  of  Aiasin  et  aL; 
Hearing  DesignaMon  Ordor 

Adopted:  October  3a  1985 

Released:  November  13. 1985 

In  re  Applications  of  MM  EMXHCET  NO.  85- 
327 

For  Construction  Permit  Anchorage, 
Alaska. 

Pfc  No. 

Minority    Broadcasters   of    BPCT- 
Alaska.  85eS22KH 

Fireweed  Tde»i«oo BPCT-8S(7UIKE 

Native  Alaska  Broedcast-    BPCT- 
ing.  esOTllKH 

By  the  Qiicf,  Video  Services  Division: 

1.  The  Commission,  by  the  ChieC 
Video  Services  Division,  acting  pitrs«Muit 
to  delegated  astfaority,  has  before  it  the 
abo>ve-captioned  nrattrally  exchreive 
applications  for  a  new  commercial 
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television  station  to  operate  on  Channel 
5.  Anchorage.  Alasks;'  a  petition  to  deny 
Minority  Broadcasters  of  Alaska's 
(Minority)  application,  filed  by  Northern 
Television  Inc..  licensee  of  Station 
KTVA-TV,  Anchorage,  Alaska:  an 
informal  objection  to  Minority's 
application  filed  by  KTBY,  Inc.,  licensee 
of  Station  KTBY(fV).  Anchorage. 
Alaska:  and  related  pleadings. 

2.  Minority  proposes  to  mount  its 
antenna  on  the  existing  tower  of 
Northern  Television.  Inc.  (Northern), 
licensee  of  Station  KTVA(TV).  On  July 
11. 1985,  Northern  filed  its  petition  to 
deny  Minority's  application  based  on 
the  fact  that  Northern  had  never  been 
contacted  by  Minority  to  inquire 
whether  the  tower  was  available  for 
use.  Therefore.  Northern  states  that 
Minority  has  misrepresented  the 
availability  of  its  transmitter  site.  In  its 
response  to  the  petition.  Minority  states 
that  its  proposal  will  not  cause  any 
interference  to  KTVA  (TV)'s,  operation 
and  that  if  a  problem  arises  with  respect 
to  the  availability  of  its  proposed  site,  it 
will  relocate  to  a  different  site.  The 
response  does  not  address  the 
petitioner's  allegation  that  Minority  does 
not  now  have,  and  did  not  have 
reasonable  assurance  of  its  proposed 
transmitter  site  when  its  application 
was  filed.  In  view  of  the  above,  a 
question  is  raised  as  to  whether 
Minority  has  reasonable  assurance  of 
the  availability  of  its  specified 
transmitter  site.  The  Commission  has 
held  that  although  an  applicant  need  not 
have  a  binding  agreement  or  absolute 
assurance  of  the  availability  of  its 
proposed  site,  an  applicant  must  show 
that  it  has  obtained  reasonable 
assurance  that  its  proposed  site  is 
available.  Alabama  Citizens  for 
Responsive  Television.  Inc..  59  FCC  2d 
1,  2-3  (1976).  Some  indication  by  the 
property  owner  that  he  is  favorably 
disposed  toward  making  an 
arrangement  is  necessary.  A  mere 
possibility  that  the  site  will  be  available 
Willi  not  suffice.  William  F.  Wallace 
and  Anne  K.  Wallace,  49  FCC  2d  1424 


'Section  73.6«S(a)  of  the  Commissions  Rules 
requires  a  television  station  operating  on  Channel  5 
to  place  a  74  dBu  (City  Grade)  contour  over  its 
entire  principal  community.  Fireweed  Television 
(Fireweed)  requests  a  waiver  of  $  73  68S(a)  because, 
although  its  City  Grade  contour  does  encompass  the 
City  of  Anchorage,  it  does  not  encompass  the 
Municipality  of  Anchorage  Borough,  which 
Fireweed  stales  is  also  the  City  of  Anchorage. 
Examination  of  the  applications  l>efore  us  shows 
that  each  of  the  applicant's  City  Grade  contours 
covers  the  entire  City  of  Anchorage  but  not  the 
entire  Municipality.  Additionally,  most  of  the 
uncovered  area  appears  to  be  unpopulated. 
Accordingly,  we  believe  that  good  cause  exists  for 
waiver  of  |  73.685(8)  of  the  Commissions  Rules. 


(Rev.  Bd.  1974).  Accordingly,  an 
appropriate  issue  will  be  specified. 

3.  The  specification  of  a  site  is  an 
implied  representation  that  an  applicant 
has  obtained  reasonable  assurance  that 
the  site  will  be  available.  A  failure  to 
inquire  as  to  the  availability  of  a  site 
until  after  the  application  is  filed  in 
inconsistent  with  such  a  representation 
and.  therefore,  warrants  a  character 
qualifications  issue.  See  William  K. 
Wallace,  supra.  Furthermore.  Northern 
alleges  that  Mr.  Mahoney  may  have 
falsely  certified  that  statements  in  the 
application  are  true,  complete  and 
correct,  since  the  site  photographs  in 
Figures  7A-D  of  the  application  have  not 
been  taken  from  the  Northern  site. 
Accordingly,  a  misrepresentation  issue 
will  also  be  specified.* 

4.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  Native  Alaska 
Broadcasting  (Native  Alaska)' would  not 
constitute  a  hazard  to  air  navigation. 
Accordingly,  an  appropriate  issue  will 
be  specified. 

5.  As  noted,  Minority  proposes  to 
mount  its  antenna  on  the  tower  used  by 
Station  KTVA(TV).  That  tower  is  also 
shared  by  AM  Station  KBYR, 
Anchorage,  Alaska.  Consequently,  if 
Minority  is  the  successful  applicant  in 
this  proceeding,  and  if  it  establishes  that 
this  site  is  available  to  it.  the 
construction  permit  will  be  conditioned 
to  ensure  the  KBYR's  radiation  patterns 
will  not  be  adversely  affected. 

6.  In  responding  to  section  II,  item  1, 
FCC  Form  301,  Minority  indicates  that  it 
is  a  general  partnership.  However, 
section  II.  item  5(a).  shows  Dan 
Mahoney  as  the  100  percent  owner  of 
Minority.  Consequently,  we  are  unable 
to  determine  the  nature  of  the  applicant. 
Accordingly,  Minority  will  be  required 
to  submit  an  amendment  which  clarifies 
the  nature  of  the  applicant,  to  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released.  Furthermore,  if  Minority  is  a 
partnership,  the  amendment  should 
contain  the  names  of  each  partner,  as 
well  as  the  legal  qualifications  of  each 


'On  July  11. 1985.  KTBY.  Inc..  licensee  of  Station 
KTBY  (TV).  Anchorage.  Alaska,  filed  a  letter 
opposing  grant  of  Minority's  application.  The  letter 
raises  questions  regarding  the  authenticity  of 
information  contained  in  Minority's  application.  The 
letter  also  refers  to  allegations  contained  in  the 
petition  to  deny  filed  by  Northern.  We  have 
reviewed  the  objection  filed  by  KTBY,  Inc..  and 
have  addressed  all  of  its  contentions  in  connection 
with  our  disposition  of  Northern's  petition  or 
elsewhere  in  thos  Order.  Additionally,  contrary  to 
KTBYs  Bsertion.  Channel  5  is  now  available  for 
application  in  Alaska.  See  85  73.602  and  73.606(b)  of 
the  Commission  Rules.  The  informal  objection  will 
be  granted  to  the  extent  indicated  herein  and  denied 
in  all  other  respects. 


partner.  Finally,  the  amendment  should 
also  address  whether  or  not  Minority  is 
licensed  to  do  business  in  the  State  of 
Alaska  as  required  by  Alaskan  State 
Law. 

7.  Section  73.685(e)  of  the 
Commission's  Rules  states  that  stations 
operating  on  Channels  2-13  with 
transmitters  delivering  a  peak  visual 
power  output  of  more  than  1  kW  may 
employ  directional  transmitting 
antennas  with  a  maximum  to  minimum 
radiation  in  the  horizontal  plane  of  not 
more  than  10  dB.  Native  Alaska 
proposes  to  employ  a  directional 
antenna  with  a  peak  power  which  will 
exceed  the  allowable  maximum  to 
minimum  radiation.  Accordingly,  an 
issue  will  be  specified  to  determine  if 
circumstances  exist  to  warrant  waiver 
of  §  73.685(e). 

8.  Section  73.685(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0 
degrees  corresponds  to  True  North  and 
tabulated  at  least  every  10  degrees  plus 
any  minima  or  maxima.  Native  Alaska 
has  not  supplied  this  data.  Accordingly. 
Native  Alaska  will  be  required  to  submit 
an  amendment  with  the  appropriate 
information,  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief,  Television  Branch,  and  the 
Chief,  Hearing  Branch,  Mass  Media 
Bureau,  within  20  days  after  this  Order 
is  released. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are     ■ 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered,  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine,  with  respect  to 
Minority  Broadcasters  of  Alaska: 

(a)  Whether  the  applicant  has 
reasonable  assurance  that  its  specified 
site  will  be  available  to  it; 

(b)  Whether  the  applicant  had 
reasonable  assurance  at  the  time  it  filed 
its  application  that  its  specified  site 
would  be  available  to  it: 
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(c)  Whetker.  hi  tigbt  of  the  evidence 
adduced  piifawwi  to  ihe  fore^omg 
issues,  the  appfont  narepresented  to 
the  Commisakm  the  avsHability  of  its 
specified  site:  sad 

(d)  If  i«sae  1(c).  above,  is  rcaotved  in 
the  affirraative.  the  effect  thereof  on  the 
applicant's  comparative  or  basic 
qualiflcations. 

2.  To  determkie,  with  respect  to 
Native  Alaska  Broadcasting,  whether 
there  is  a  reasonable  possibility  that  the 
tower  height  and  location  proposed 
wouki  constitute  a  hazard  to  air 
navigation. 

3.  To  det^inine,  with  respect  to 
Native  Alaska  Broadcasting,  whether 
circumstances  exist  to  warrant  a  waiver 
of  §  73,685(e)  of  the  Commission's  rules. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis^best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursoant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

11.  It  is  further  ordered.  That 

§  73.6SS(a)  of  the  Commission's  Rules  is 
waived,  with  respect  to  all  of  the 
applicants. 

12.  It  is  further  ordered.  That  the 
petition  to  deny  and  the  informal 
objection  filed  against  Minority 
Broadcasters  of  Alaska  are  granted  to 
the  extent  indicated  herein  and  denied 
in  all  other  respects. 

13.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  2. 

14.  It  is  further  ordered.  That  Northern 
Television.  Inc.  and  KTBY.  hic.  are 
made  parties  respondent  to  this 
proceeding. 

15.  It  is  further  ordered.  That,  in  the 
event  that  Minority  Broadcasters  of 
Alaska  is  the  successful  applicant  in  this 
proceeding,  the  construction  permit  shall 
be  conditioned  as  follows: 

During  installation  of  the  antennra 
authorized  herein.  AM  Station  KBYR. 
AnchOTBge.  Alaska,  shall  determine  operating 
power  by  the  indirect  method.  Upon 
completion  of  the  instaUation.  antenna 
impedance  measurements  on  the  AM  antenna 
shall  be  made  and.  prior  to  or  simultaneous 
with  tht  filing  of  the  application  for  license  to 
cover  this  permit,  the  results  submitted  to  the 
CoiBnussion  (along  with  a  lower  sketch  of  tiie 
instaUetion)  in  an  spptication  for  the  AM 
station  to  return  to  the  direct  tn^od  of 
power  detenniBatioB. 

16.  It  is  further  ordered.  That  Minority 
Broadcasters  of  Alaska  riiafl  submit  an 
amendment  which  dariftes  the  nature  of 
the  applicant,  to  the  presrdmg 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  rrieased. 


17.  It  is  further  ordered,  "niat  Native 
Alaska  Broadcasting  shall  submit  an 
amendment  providing  the  rnformation 
required  by  1 73.685(f}  of  the 
Commission's  Rales,  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief,  Tetevision  Branch,  and  Chief. 
Hearing  Branch,  Mass  Media  Bureau, 
within  20  days  after  (his  Order  is 
released. 

18.  It  is  further  ordered.  That  to  avail 
themselves  of  tbe  opportanity  to  be 
heard,  the  applicants  aiKi  the  parties 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Coimttission's  Roles,  in 
person  or  by  attorney.  wMrin  20  days  of 
the  mailing  of  this  Order.  &te  with  ^e 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  tJie  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

19.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursoant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  Rotes,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  sach  notice  as  required  by 
§  73.3594(g)  <rf  the  Rates. 

Federal  Communications  Commission. 
Roy ).  Stewart. 

Chief,  Video  Services  Dtvision,  Mass  Media 

Bureau. 

[FR  Doa  85-27421  FUed  11-15-85;  8:45  am] 
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FEDERAL  EIIXERGENGY 
MANAGEMENT  AGENCY 

(FEMA-747-DR] 

Connecticut;  Amendment  to  Notice  of 
a  Major-Disaster  Declaration 

aoency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  States  of 
Connecticat  (FEMA-747-I>R).  dated 
October  11. 1985,  and  related 
determinations. 

Dated:  November  6. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sewall  HJL  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  D.C  20472.  (202)  64&-3616- 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Connecticut,  dated  October  11, 
1985,  is  hereby  amended  to  include  the 
following  area  ampng  those  areas 


determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
dedaration  of  October  11. 1985: 

Litchfield  County  for  Public 
Assistance. 

SuumI  W.  Spock. 

Associoie  Direcior.  Slate  and  Local  Programs 

and  Support.  Federal  Emergency 
Management  Agency 

(Catalog  of  Federal  Domestic  Assistaaoe  No. 

83.516.  Disaster  Assistance) 

(FR  Doc.  8i-27355  Filed  11-15-66:  8:45  am] 

nUJNS  CODE  S71*-<B-M 


[FEMA-752-DR] 

Louisiana;  Ma^or  Disanter  and  Related 
Detemiinattons 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  dedaratian  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-752-DR).  dated  November  1. 
1985.  and  related  determinations. 
FOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472,  (202)  64&-3616. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
of  November  1, 1985,  the  President, 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974,  as  amended  (42 U.&C.  billet seq.. 
Pub.  L.  S3-2fi8),  as  fellows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  LoaisianB 
resulting  from  Hurricane  Juan,  beginning  on 
or  about  October  27. 1985,  is  of  sufljcient 
severity  and  magnitude  to  warrant  a  major- 
disaster  declaration  oirder  Pablic  Law  93-288. 
I  therefore  declare  that  a«ch  a  maior  dHaster 
exists  in  die  State  of  Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  Fkurposea,  such  anouats 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  affected  areas.  Yob  also  are 
authorized  to  provide  Public  Assistarrce,  if 
necessary,  in  the  affected  arears.  once  an 
acceptable  State  commitnienl  Ims  beco 
provided.  Consistent  wntk  tbc  retjirirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  uader  Public  Law  93- 
288  foe  Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  appfications  for  public 
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facility  and  public  housing  assistance.  ■ 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Robert  D.  Broussard 
of  the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster  and  are  designated 
eligible: 

Jefferson.  Lafourche.  St.  Bernard.  St. 
Charles.  St.  John  the  Baptist,  and 
Terrebonne  Parishes  for  Individual 
Assistance. 

Dated:  November  1, 1985. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Robert  H.  Motiis, 

Acting  Director.  Federal  Emergency 
Management  Agency. 

|FR  Doc.  85-27356  Filed  11-15-85;  8:45  am| 

WLLING  COOE  671t-02-« 


JFEMA-752-DR] 

Louisiana;  Amendment  to  Notice  of  a 
Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-752-DR),  dated 
November  1. 1985.  and  related 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT 

Bewail  H.E.  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472  (202)  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Louisiana,  dated  November  1, 
1985.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  1. 1985: 

Livingston  and  St.  Tammany  Parishes 
for  Individual  Assistance. 

Tangipahoa.  Ascension  and 
Plaquemines  Parishes,  and  Ward  9  of 
Orieans  Parish  as  adjacent  areas  for 
Individual  Assistance. 

Dated:  November  8. 1985. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

loMph  A.  Moreland, 

Acting  Associate  Director,  State  and  Local 

Programs  and  Support,  Federal  Emergency 

Management  Agency. 

(FR  Doc.  85-27357  Filed  11-15-65;  8:45  am] 

KLLING  COOE  (Tit-OS^ 


[FEMA-746-DR] 

Puerto  Rico;  Amendment  to  Notice  of 
a  Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico  (FEMA- 
746-DR),  dated  October  10, 1985,  and 
related  determinations. 

FOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472,  (202)  64ft-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico,  dated 
October  10, 1985.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  October 
10. 1985: 

The  Municipalities  of  Aibonito, 
Arroyo,  Guayama,  Guayanilla, 
Humacao.  Maunabo.  Naguabo,  Patillas. 
and  Yabucoa  for  Public  Assistance. 

The  Municipalities  of  Adjuntas,  Aguas 
Buenas,  and  Ciales  for  Individual 
Assistance. 

Dated:  November  4, 1985. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Samuel  W.  Speck, 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
(FR  Doc.  85-27358  Filed  11-15-85:  8:45  am] 
MIXING  COOE  cni-oa-M 


(FEMA-753-DR] 

West  Virginia;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  West  Virginia 


{FEMA-753-DR).  dated  November  7, 
1985,  and  related  determinations. 

FOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472,  (202)  646-3616. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
of  November  7, 1985,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288).  as  follows: 

I  have  determined  that  the  damage  in 
certain  ju-eas  of  the  State  of  West  Virginia 
resulting  from  severe  storms,  landslides,  and 
flooding,  beginning  on  or  about  November  3. 
1985,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major-disaster  declaration  under 
Public  Law  93-288. 1  therefore  declare  that 
such  a  major  disaster  exists  in  the  State  of 
West  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  affected  areas.  You  also  are 
authorized  to  provide  Public  Assistance,  if 
necessary,  in  the  affected  areas,  once  an 
acceptable  State  commitment  has  been 
provided.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  PL  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

Pursuant  to  Section  408(b)  of  PL  93-288, 
you  are  authorized  to  advance  to  the  State  its' 
25-percent  share  of  the  Individual  and  Family 
Grant  program,  to  be  repaid  to  the  United 
States  by  the  State  when  it  is  able  to  do  so. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Tommie  C.  Hamner 
of  the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  West  Virginia  to 
have  been  affected  adversely  by  this 
declared  major  disaster  and  are 
designated  eligible: 

Grant.  Greenbrier.  Hardy.  Harrison, 
Pendleton,  Pocahontas,  Preston,  and 
Tucker  Counties  eligible  for  Individual 
Assistance. 

Dated:  November  7. 1985. 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Robert  H.  Monis, 

Deputy  Director,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  65-27359  Filed  11-15-65;  6:45  am] 

BILUNQ  CODE  6711-02-M 

(Docket  Na  FEMA-REP-3-PA-4] 

Pennsylvania  Radiological  Emergency 
Response  Plan 

aqency:  Federal  Emergency 

Management  Agency. 

ACTION:  Notice  of  receipt  of  plan. 

summary:  For  continued  operation  of 
nuclear  power  plants,  the  Nuclear 
Regulatory  Commission  requires 
approved  licensee  and  State  and  local 
governments'  radiological  emergency 
response  plans.  Since  FEMA  has  a 
responsibility  for  reviewing  the  State 
and  local  government  plans,  the 
Commonwealth  of  Pennsylvania  has 
submitted  its  radiological  emergency 
plans  to  the  FEMA  Regional  Office. 
These  plans  support  nuclear  power 
plants  which  impact  on  Pennsylvania, 
and  include  those  of  local  governments 
near  the  Philadelphia  Electric 
Company's  Peach  Bottom  Atomic  Power 
Station,  located  in  Peach  Bottom 
Township,  York  County,  Pennsylvania. 
DATE  PLANS  RECEIVED:  October  17, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Paul  P.  Giordano,  Regional  Director. 
Federal  Emergency  Management 
Agency  Region  ID,  Liberty  Square 
Building,  105  South  7th  Street, 
Philadelphia,  Pennsylvania  19106,  (215) 
597-9419. 

Notice:  In  support  of  the  Federal 
requirement  for  emergency  response 
plans,  FEMA  has  promulgated  a  Rule 
describing  its  procedures  for  review  and 
approval  of  State  and  local 
governments'  radiological  emergency 
response  plans.  Pursuant  to  this  FEMA 
Rule  (44  CFR  Part  350.8).  "Review  and 
Approval  of  State  and  Radiological 
Emergency  Plans  and  Preparedness,"  48 
FR  44338,  the  State  Radiological 
Emergency  Plan  for  the  Commonwealth 
of  Pennsylvania  was  received  by  the 
Federal  Emergency  Management 
Agency  Region  III  Office  on  October  17, 
1985. 

Plans  for  local  governments  which  are 
wholly  or  partially  within  the  plume 
exposure  pathway  emergency  planning 
zone  of  the  Peach  Bottom  Atomic  Power 
Station  were  received  on  August  14, 
1985,  and  October  17, 1985.  Plans  are 
included  for  Chester,  Lancaster  and 
York  counties  and  municipalities  and 
school  districts  in  those  counties. 


Copies  of  the  Plan  are  available  for 
review  at  the  FEMA  Region  III  Office,  or 
they  will  be  made  available  upon 
request  in  accordance  with  the  fee 
schedule  for  FEMA  Freedom  of 
Information  Act  requests,  as  set  out  in 
subpart  Cof44  CFR  Part  5.  There  are 
1572  pages  in  the  county,  municipality 
and  school  district  documents. 

Comments  on  the  Plan  may  be 
submitted  in  writing  to  Mr.  Paul 
Giordano,  Regional  Director,  at  the 
above  address  within  thirty  days  of  this 
Federal  Register  notice. 

FEMA  Rule  44  CFR  350.10  also  calls 
for  a  public  meeting  prior  to  approval  of 
the  plans.  Details  of  the  meeting  were 
contained  in  local  newpapers  at  least 
two  weeks  prior  to  the  meeting.  Local 
radio  stations  also  announced  the 
meeting,  which  was  conducted  on 
Thursday,  May  9, 1985. 

Paul  P.  Giordano. 

Regional  Director. 

(FR  Doc.  65-27354  Filed  ll-15-«5;  6:45  am] 

BILUNQ  CODE  6716-01-11 


FEDERAL  MARITIME  COMMISSION 

Automated  Tariff  Filing  and 
Information  System  (ATFI);  Formation 
of  an  Advisory  Committee 

AGENCY:  Federal  Maritime  Commission. 

ACTION:  Notice  of  formation  of  an 
advisory  conmuttee. 

summary:  The  Commission  hereby 
announces  the  establishment  of  an 
advisory  committee  to  make  continuing 
recommendation  on  the  implemention  of 
an  automated  tariff  filing  and 
information  system.  The  Committee  will 
be  comprised  of  representatives  of 
interests  affected  by  an  automated  tariff 
filing  and  information  system,  including 
representatives  of  conferences,  ocean 
conunon  carriers,  non-vessel  operating 
common  carriers,  ocean  freight 
forwarders,  shippers,  shippers' 
associations,  ports  and  transportation 
support  firms. 

DATE:  The  Advisory  Committee  Charter 
will  be  filed  with  the  Secretariat, 
General  Services  Administration  15 
days  after  the  date  of  this  notice. 

ADDRESS:  The  first  meeting  of  the 
Advisory  Committee  will  be  held  in  a 
hearing  room  at  the  offices  of  the 
Federal  Maritime  Commission,  1100  L 
Street.  NW.  Washington.  DC  20573,  on  a 
date  to  be  announced. 

FOR  FURTHER  INFORMATION  CONTACT: 

Committee  Chairperson,  Commissioner 
Edward ).  I^ilbin,  Federal  Maritime 


Conmiission.  1100  L  Street  NW. 
Washington,  DC  20573,  (202)  523-5715 
Committee  Executive  Secretary,  John 
Robert  Ewers,  Director,  Office  of 
Regulatory  Overview,  Federal 
Maritime  Commission,  1100  L  Street 
NW,  Washington.  DC  20573,  (202)  523- 
5866. 

Background 

On  April  12, 1985,  the  Commission 
published  in  the  Federal  Register  (50  FR 
14453]  a  notice  of  its  intent  to  form  an 
Automated  Tariff  Filing  and  Information 
System  (ATFI)  Advisory  Committee 
pursuant  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  1).  The 
notice  indicated  that  the  Commission 
was  seeking  pubhc  comment  "on  the 
formation  of  the  Advisory  Committee 
including  the  interests  represented,  the 
scope  of  its  functions  and  the  needs  of 
the  public  that  should  be  addressed." 
The  Commission  further  indicated  that 
any  persons  wishing  to  participate  in  the 
Advisory  Committee  should  so  indicate 
in  their  comments  and  advise  "as  to  the 
interest  they  wish  to  represent  and  why 
they  can  adequately  represent  that 
interest." 

The  notice  indicated  that  the  Advisory 
Committee  would  consist  of  15  to  20 
persons  [in  addition  to  agency 
representatives)  representing: 

Conferences 

Common  Carriers  by  Water  (VOCCs 
and  NVOCCs) 

Other  Common  Carriers 

Freight  Forwarders 

Shippers'  Associations 

Other  Shippers 

Ports  and 

Transportation  Support  Firms. 

In  response  to  that  notice,  the 
Commission  received  comments  from  26 
entities.  Comments  were  received  from 
three  conferences,  three  ports,  three 
shippers  and  a  shippers'  association, 
three  VOCCs.  one  NVOCC,  one  fi-eight 
forwarder,  one  NVOCC /Freight 
Forwarder  and  a  freight  forwarder 
association.  Also,  nine  transportation 
support  firms,  including  one  association 
whose  membership  irlcludes  such  firms, 
responded.  The  response  received 
indicate  wide  support  for  the 
Commission's  efforts.  A  few 
commenters  provided  extensive 
comments  as  to  the  scope  of  the 
Advisory  Committee's  functions  and  the 
needs  of  the  public  that  should  be 
addressed.  Specific  discussion  of  these 
comments  follows; 

Conferences 

There  were  three  conference 
responses — the  U.S.  Atlantic  ft  Gulf/ 
Australia-New  Zealand  Conference,  the 
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Inter-American  Freight  Conference 
(lAFC)  and  the  United  States-European 
Carrier  Association  (USECA). '  All  three 
commenters  fully  support  the  formation 
of  the  Advisory  Committee  and  request 
membership  on  the  Committee.  lAFC 
indicates  that  the  ATFI  will  enable 
conferences  and  common  carriers,  etc., 
to  have  a  greater  access  to  the  rate 
system  and  eliminate  all  middle 
handling  of  tariff  information.  USECA 
suggests  that  the  paramount  general 
purpose  of  the  ATFI  plan  should  be  to 
facilitate  trade  and  commerce  and  to 
provide  for  modernized  filing  procedures 
and  tariff  integrity  with  a  minimum  of 
government  intervention  and  regulatory 
costs.  U,S.  Atlantic  &  Gulf/ Australia- 
New  Zealand  Conference  sees 
automated  tariffs  as  a  major  cost  saving 
proposal  for  carriers  and  conferences. 

Ocean  Common  Carriers 

Three  vessel  operating  ocean  common 
carriers.  Sea-Land  Service  Inc.  (Sea- 
Land).  American  President  Lines.  Ltd. 
(APL)  and  Moller  Steamship  Company. 
Inc.  (Moller).  filed  comments.  Sea-Land 
states  that  it  is  a  major  tariff  filer  with 
the  Commission  and  is  a  pioneer  in  tariff 
automation.  Moller  indicates  that  it  is 
actively  pursuing  establishing  an 
automated  tariff  system.  All  three 
carriers  request  appointment  to  the 
Advisory  Committee. 

Freight  Forwarders/NVOCCs 

Two  freight  forwarders.  Harper 
Robinson  and  Company  and  George  S. 
Bush  &  Co.,  Inc..  filed  comments.  These 
firms  have  requested  to  participate  on 
the  Advisory  Committee,  but  did  not 
provide  detailed  comments.  Harper 
Robinson  operates  both  as  an  ocean 
freight  forwarder  and  as  an  NVOCC  An 
NVOCC  Zephyr  Container  Line, 
volunteered  to  serve  on  the  Committee 
to  represent  the  interests  of  small 
NVOCCs.  The  National  Customs 
Brokers  and  Forwarders  Association  of 
America  inc.  also  requested 
representation  on  the  Committee. 

Shippers 

Three  shippers  and  an  association  of 
shippers  filed  comments  in  support  of 
the  ATFI  Advisory  Committee.  Two  of 
these  firms  and  the  association  offered 
to  participate.  B.F.  Goodrich  (Goodrich) 
believes  that  the  composition  of  the 
Committee  should  be  made  up  mainly  of 


'  The  United  State*  Flag-Far  East  Discussion 
Agreement  (FMC  Agreement  10050)  filed  a  response 
requesting  representation  on  the  Advisory 
Committee  through  one  of  its  member  lines.  Because 
Sea-Land  Services.  Inc.  and  American  President 
Lines.  Ltd.  are  memlMrs  of  that  conference  and 
separately  asked  to  partjcipale.  the  Commission 
will  honor  this  re<)uest. 


shippers  and  VOCCs  since  these  are  the 
two  groups  that  will  beaefit  the  most 
from  any  program  that  is  developed  and 
are  also  the  two  groups  that  will  have 
the  greatest  impact  on  the  automation 
process.  E.L  Du  Pont  DeNemours  & 
Company  (DuPont)  believes  that  an 
automated  tariff  system  offers  the 
Commission  the  only  cost  effective 
means  of  achieving  Us  statutory 
responsibility  regarding  tariff 
maintenance  that  is  consistent  with  the 
Admintsteatfon's  objective  ai  reducing 
the  size  of  government.  Such  a  system 
would  have  the  potential  for  providing 
administrative  and  financial  relief  to 
forwarders,  carriers  and  shippers  and 
will  result  in  other  benefits  such  as  a 
uniform  interpretation  of  tariff 
applications  and  tariff  simphfication. 
The  American  Importers  and  Exporters 
Association  (AIEA)  also  expressed 
support  for  the  Advisory  Committee. 
Goodrich.  DuPont  and  AIEA  requested 
representation  on  the  Committee. 
Rohm  and  Haas  Company,  in  its 
capacity  as  an  export  and  import 
shipper,  stated  that  there  is  a 
requirement  for  a  new.  common, 
universal  tariff-item-numbering  system 
which  would  allow  access  by  tariff  item 
number  as  well  as  by  commondity  name 
or  tariff  page.  The  firm  did  not  request 
Committee  representation. 

Ports 

Three  comments  were  received  from 
port  interests.  A  comment  was  received 
from  a  Port  of  San  Francisco 
representative  who  is  also  the  Chairman 
of  the  Tariff  and  Practices  Committee 
for  the  California  Association  of  Port 
Authorities.  The  Association  requests 
that  one  of  its  members  be  allowed  to 
represent  the  Association  or.  perhaps 
ports  in  general  on  the  Advisory 
Committee.  The  Philadelphia  Port 
Corporation  and  the  Virginia  Port 
Authority  also  filed  comments  urging 
prompt  tariff  automation  and  requesting 
representation  on  the  Committee. 

Transportation  Support  Firms 

Eight  transportation  support  firms  and 
one  trade  association  of  such  firms 
submitted  comments.  All  but  one 
requested  to  participate  on  the  Advisory 
Committee.  These  entities  include  the 
following: 

Distribution  Sciences 

Lightyear  Resources  of  Oregon 

The  Journal  of  Commerce.  Inc. 

Transax  Data  Corporation 

Starcom  International,  Inc. 

Tariff  Resources.  Inc. 

Data  Resources.  Inc. 

Distribution  Publications.  Inc.  And 

The  Information  Industry  Association 


The  specific  interests  these  entities 
represent  are  also  quite  varied.  Transax 
Data  Corporation  is  a  traditional  tariff 
publishing  and  watching  firm;  Lightyear 
Resources  of  Oregon.  Distribution 
Publications.  Inc.  Distribution  Sciences, 
and  Data  Resources,  Ina,  appear  to  be 
consulting  firms;  Tariff  Resources,  Inc., 
Starcom  International.  Inc..  and  The 
Journal  of  Commerce.  Inc.,  appear  to  be 
tariff  information  companies;  the 
Information  Industry  Association  (IL\) 
is  a  trade  association  serving  those 
interested  in  business  opportunities 
associated  with  the  generation, 
distribution  and  use  of  information.  The 
IIA  represents  nearly  400  information 
pubUshers  and  information  service 
organizations. 

This  group  of  commenters  contributed 
the  most  detailed  of  the  comments 
received.  Regarding  the  scope  of 
functions  for  the  Advisory  Committee, 
Distribution  Publications,  Inc..  believes 
that  the  evaluation  to  be  undertaken 
should  identify  the  needs  of  the 
Commission,  private  sector  users  and 
other  governmental  agencies  and  insure 
that  the  fundamental  goals,  including  the 
12  stated  "policy  goals,"  are  met  by  the 
final  systems.  Additionally,  evaluation 
in  regard  to  compatibility  with 
automated  systems  currently  in  use 
should  be  undertaken.  The  Advisory 
Committee  function  should  also  extend 
beyond  the  "design  and  implementation 
phases."  User  education  would  be  one 
area  in  which  the  Advisory  Committee 
could  be  of  considerable  value  to  the 
Commission.  In  addition,  ongoing 
evaluation  of  the  system  to  insure  that  it 
continues  to  meet  the  needs  of  the 
Commission,  users  and  the  public  in  our 
changing  regulatory  and  business 
environment  could  also  be  imdertaken. 

The  Journal  of  Commerce  does  not 
wish  to  be  directly  represented  on  the 
committee  but  recommends  that  any 
Advisory  Committee  established 
examine  closely  the  responses  the  FMC 
received  to  its  1983  request  for 
information/proposals  and  the  issues 
raised  by  those  submissions.  In  addition, 
any  Advisory  Committee  established  by 
the  Conunission  should  be  charged  with 
consideration  of  OMB's  draft  circular 
issued  on  March  15. 1985.  that  is 
designed,  inter  alia,  to  guide  all  federal 
agency  information,  collection  and 
dissemination  activities. 

The  IIA  submitted  a  copy  of  its 
testimony  before  the  United  States 
House  of  Representatives  Committee  on 
Government  Operabons.  Subcommittee 
on  Government  Information,  Justice  and 
Agriculture,  which  was  delivered  on 
April  29. 1985.  While  not  addressed 
specifically  to  the  FMC's  automated 
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tariff  system,  it  does  delve  into  the 
overall  problems  facing  the  Federal 
Maritime  Commission  and  the  Securities 
and  Ebtchange  Commission  in 
developing  an  automated  system.  The 
UA  presented  eight  basic  points  which 
represent  the  consensus  of  its  members 
on  electronic  filing.  These  points  are: 

First,  as  each  agency  commences  its 
planning  and  preparation,  it  should 
determine  its  own  functional 
requirements  or  demand.  It  should  then 
make  the  same  determination  for 
outside  users  in  the  interested  public 
and  compare  the  results. 

Second,  government  agencies  should 
place  primary  rehance  on  the  private 
sector  for  fulfillment  of  their  own 
requirements  or  demand  as  well  as 
outside  requirements  or  demand. 

Third,  in  procuring  services  from  the 
private  sector,  agencies  should  consider 
separate  contracts  for  basic  and  value- 
added  functions. 

Fourth,  in  line  with  the  multiple 
functions  of  electronic  filing  systems, 
agencies  should  expect  to  fund  their 
operations  from  a  mix  of  filing  fees, 
appropriations,  and  user  charges.  Any 
reliance  on  barter  should  be  limited  in 
scope. 

Fifth,  Congressional  oversight  should 
focus  on  the  maintenance  of  open, 
nonrestrictive  information  policies,  with 
any  exceptions  clearly  authorized 
should  they  prove  necessary. 

Sixth,  agencies  should  be  careful  not 
to  create  the  appearance  or  possibility 
of  conflict  of  interest  with  the  primary 
vendor  or  vendors. 

Seventh,  agencies  should  certify 
electronically  filed  database  records  as 
ofHcial. 

Eight,  to  provide  needed  outside 
perspective,  agencies  should  seek  the 
advice  of  the  interested  and  expert 
groups  which  will  be  providing  and 
using  the  relevant  systems  and 
information. 

In  commenting  on  the  Commission's 
intention  to  form  an  Advisory 
Committee,  IIA  indicates  that  the 
composition  is  too  narrow: 

Although  filers  and  outside  users  will  be 
well  represented,  suppliers  of  the  operating 
technology  and  value-added  information 
vendors  will  not.  We  lielieve  it  should  be 
possible,  even  with  the  stakes  created  by 
competition  for  government  procurement 
dollars,  to  fmd  a  fair  and  ethical  way  for  the 
government  to  draw  on  needed  expertise  in 
these  areas.  In  this  regard,  professional  and 
trade  associations  can  be  of  service. 

Committee  Membership 

The  substantive  and  critical 
comments  received  in  response  to  the 
Commission's  Federal  Register  Notice 
primarily  concentrated  on  the 


membership  and  interests  represented 
on  the  Advisory  Committee.  The 
primary  concern  was  best  expressed  by 
IIA:  ATFl  system  users  would  be  over- 
represented  but  private  sector  vendors 
of  the  services  would  be  under 
represented.  However,  a  review  of  the 
responses  indicates  that  the  contrary 
appears  to  be  true.  Approximately  half 
the  responses  were  received  from 
transportation  support  firms,  specifically 
those  firms  with  a  present  interest  in 
providing  automated  tariff  services.  The 
immediate  concern,  in  light  of  this 
pattern  of  responses,  is  Uiat  Committee 
proceedings  would  be  dominated  by 
firms  who  have  a  special  interest  in 
ensuring  that  the  ATFI  system  would  be 
designed  to  conform  to  their  own 
particular  service  currently  offered. 
While  this  is  indeed  a  legitimate 
concern  of  the  Committee,  it  is  but  one 
policy  goal  that  should  not  overshadow 
or  inhibit  ample  examination  of  the 
remaining  policy  goals. 

Nevertheless,  the  Commission  has 
determined  that  it  is  necessary  to  take 
some  additional  precautions  to  ensure 
objectivity  in  Advisory  Committee 
proceedings.  Accordingly,  prior  to  the 
publication  of  this  Notice,  the 
Commission  invited  all  commenters  who 
expressed  an  interest  to  become 
members  on  the  condition  that  they 
agree  to  be  barred  firom  bidding  on  any 
subsequent  procurement  solicitation 
associated  with  the  ATFI  project.  Those 
members  that  accepted  this  condition  of 
membership  should  have  a  more 
objective  frame  of  reference  in 
Committee  proceedings.  On  this  basis 
the  Commission  finds  that  the 
establishment  of  an  ATFI  Advisory 
Committee  is  in  the  public  interest. 

Accordingly,  the  following 
organizations  are  represented  by  the  19 
non-agency  members  of  the  Committee: 

1.  U.S.  Atlantic  ft  Gulf/ Australia-New 
Zealand  Conference. 

2.  Inter-American  Freight  Conference. 

3.  United  States-European  Carrier 
Associations. 

4.  Sea-Land  Service,  Inc. 

6.  American  President  Lines,  Ltd. 

6.  Moller  Steamship  Company.  Inc. 

7.  Harper  Robinson  and  Company. 

8.  George  S.  Bush  &  Co.,  Inc. 

9.  National  Customs  Brokers  and 
Forwarders  Association  of  America,  Inc. 

10.  Zephyr  Container  Line. 

11.  B.F.  Goodrich  Company. 

12.  E.I.  DuPont  de  Nemours  and 
Company. 

13.  American  Association  of  Exporters 
ft  Importers. 

14.  Port  of  San  Francisco. 

15.  California  Association  of  Port 
Authorities. 

16.  Philadelphia  Port  Corporation. 


17.  Virginia  Port  Authority. 

18.  Information  Industry  Association. 
19  Tariff  Resources,  Inc. 

20.  Distribution  Publications,  Inc. 

Communications  to  any  Committee 
member  concerning  Advisory 
Committee  matters  may  be  addressed 
to:  (Name  of  Member],  ATFI  Project 
Advisory  Committee,  Federal  MaritLcoe 
Commission,  1100  L  Street  NW.. 
Washington,  D.C.  20573. 

By  the  Commission. 
BniM  A.  Dombnnvtki, 
Acting  Secretary. 

[FR  Doc.  85-27340  Filed  11-15-65;  8:45  am] 
BiujNQ  cooc  crso-ovM 

(AgrMfiwnt  Na  217-010612-002] 

Unal>ol-CSAV  Vessel  Space  ClMrter 
Agreement;  Emrtum 

The  Federal  Registw  Notice  of 
October  21, 1985  (VoL  50.  No.  203,  page 
42598)  stated  that  the  proposed 
amendment  would  delete  the  Great 
Lakes  from  the  scope  of  the  agreement 
The  parties  have  since  notified  the 
Conmiission  that  it  was  their  intention 
to  delete  only  Canadian  Great  Lakes 
ports  from  the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  13, 1985. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 

[FR  Doc  85-27391  Filed  11-15-85;  8:46  am) 
MjjNa  CODE  sno-oi-M 


FEDERAL  RESERVE  SYSTEM 

Bancorp  of  Mtesissippi,  Inc^ 
Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-26085),  published  at  page  45666  of  the 
issue  for  Friday,  November  1, 1985. 

The  correct  Reserve  Bank  for  this 
application  is  St.  Louis. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-27331  Filed  11-15-85;  8:45  am] 

BILLMO  COOC  U1«-01-M 


LxMiisiana  BancstMres,  Inc4 
Application  To  Engage  de  Novo  In 
PermissHUe  Nonbanking  Activities 

The  company  listed  in  the  notice  has 
filed  an  application  under  {  225.23(a)(l} 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
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under  section  4(c)(8)  of  the  Bank 
Floiding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Ksted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  4. 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Louisiana  Bancshares.  Inc.,  Baton 
Rouge.  Louisiana;  to  engage  de  novo 
through  its  subsidiary.  LING  Switch. 
Inc..  Baton  Rouge,  Louisiana,  in 
establishing,  promoting  and 
adminstering  a  regional  electronic  funds 
transfer  network  for  interchanging 
financial  transactions  between  and 
among  participating  depository 
institutions  pursuant  to  §  225.25(b)(7)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Reserve  System.  November  12, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
jFR  Doc.  85-27334  FOed  11-15-S5:  8:45  am] 

BILLING  COOE  UIO-OI-M 


United  MHeeourl  Bancaharee,  Inc.; 
Acquisition  of  Company  Engaged  in 
Pennleaible  Nonbanking  ActfvWec 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  \  225^1(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6. 
1985. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  United  Missouri  Bancshares,  Inc., 
Kansas  City,  Missouri;  to  acquire  United 
Missouri  Brokerage  Services,  Inc., 
Kansas  City,  Missouri,  and  thereby 
engage  in  securities  brokerage  activities, 
pursuant  to  S  225.25(b)(15)  of  Regulation 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  IZ.  1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-27333  Filed  11-15-85;  8:45  am) 
aHUNQ  CODE  mo-si-M 


Operating  Schedule  for  wire  Tranafer 
of  Funda 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Operating  Schedule  for  Wire 
Transfer  of  Funds. 

'summary:  The  Board  of  Governors  has 
approved  two  modifications  to  the 
curent  FedWire  operating  schedule.  The 
deadline  for  interdistrict  third-party 
wire  transfers  has  been  changed  from 
1630  to  1700  Eastern  Time,  and  FedWire 
will  now  open  not  later  than  0900 
Eastern  Time. 

EFFECTIVE  DATE:  January  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Earl  G.  Hamiltoa  Assistant  Director 
(202/452-3879),  or  Julius  F.  Oreska, 
Manager,  Division  of  Federal  Reserve 
Bank  Operations  (202/452-3878).  or  Joy 
W.  O'Coruiell,  Telecommunication 
Device  for  the  Deaf  (202/452-3244), 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washigton,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 

Board  of  Governors  of  the  Federal 
Reserve  System  ("Board")  has  approved 
policy  changes  in  the  Federal  Reserve 
Banks'  operating  schedule  for  the  wire 
transfer  of  funds  ("FedWire").  The 
deadline  for  intradistrict  third-party 
wire  transfers  is  changed  from  1630  to 
1700  Eastern  time,  and  FedWire  will 
now  open  not  later  than  0900  Eastern 
Time. 

In  1981,  the  Federal  Reserve  adopted 
the  following  operating  schedule  for 
FedWire.' 

Interdistrict  Third-Party  Transfer 
Deadline:  1630  Eastern  Time* 

Bank  to  Bank  Transfer  Deadline:  1830 
Eastern  Time 

Early  this  year,  the  California  Bankers 
Clearing  House  Association  requested 
the  Federal  Reserve  to  review  FedWire 
operating  hours.  A  study  was  made  to 
determine  if  a  change  in  the  operating 
schedule  was  desirable  or  necessary. 
First,  a  survey  was  conducted  to 


'The  Reserve  Banks  have  the  optioa  ai  permitting 
depository  institutions  to  send  intradistrict  transfers 
until  IflOO. 

'Unless  otherwise  indicated,  all  time  references 
are  stated  in  terms  of  Eastern  Time. 
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determine  the  views  of  depository 
institutions  about  the  current  operating 
schedule.  The  survey  was  conducted  in 
eight  Federal  Reserve  Districts,  and 
included  the  views  of  100  institutions. 
Second,  an  economic  impact  analysis 
was  performed  to  determine  the  impact 
of  changing  the  operating  schedule.  The 
survey  of  depository  institutions 
presented  seven  alternative  operating 
schedules  to  be  ranked,  along  with  the 
current  schedule,  in  order  of  preference. 
Although  the  current  operating  schedule, 
including  the  1630  deadline  for 
interdistrict  third-party  transfers, 
received  the  greatest  support  West 
Coast  institutions  preferred  a  later 
deadline  for  such  transfers.  The  later 
deadline  would  enable  West  Coast 
banks  to  send  transfers  later  in  their 
business  day.  The  result  of  the  economic 
impact  analysis  was  that  the  proposed 
revisions  will  not  have  a  major 
economic  impact  on  depository 
institutions. 

The  Board  approved  the  change  in  the 
interdistrict  third-party  deadline  to  1700 
from  1630  to  provide  additional 
processing  time  for  West  Coast 
institutions.  This  change  will  not 
significantly  affect  institutions  in  other 
sections  of  the  country.  Currently,  nine 
districts  permit  intradistrict  third-party 
tansfers  to  be  sent  at  least  until  1700. 

The  Msue  of  the  opening  time  for 
FedWire  was  raised  by  several 
institutions  responding  to  the  survey. 
Currently,  opening  hours  range  from 
0800  to  1100,  with  the  majority  of 
Reserve  Banks  beginning  operations  by 
0900.  Survey  .respondents  believed  that 
more  uniform  opening  hours  would 
enable  them  to  operate  more  efficiently 
and  allow  better  management  of  their 
intra-day  furds  positions.  In  response, 
the  Board  ao  jpted  an  opening  time  of  no 
later  than  0900  Eastern  time. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  12, 1985. 
William  W.  Wiles. 
Secretary. 
[PR  Doc.  85-27330  Filed  11-15-85;  8:45  am] 

BIUJII6  CODE  UIO-OI-H 


Supervisory  Policy  Statement  on 
Repurchase  Agreement  Transactions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Policy  statement. 

summary:  On  October  21, 1985.  the 
Federal  Financial  Institutions  Financial 
Council  approved  detailed  supervisory 
guidelines  on  repurchase  agreement 
transactions  and  recommended  their 
adoption  by  federal  regulatory 
authorities.  The  Board  of  Governors 


adopted  these  guidelines  on  October  31. 
1985.  The  policy  statement  is  intended  to 
provide  financial  institutions  with 
minimum  safety  and  soundness 
guidelines  for  managing  credit  risk 
exposure.  It  also  provides  guidance 
related  to  the  possession  or  control  of 
securities  involved  in  repurchase 
agreement  transactions. 
EFFEcnvK  date:  November  15. 1965. 


FOR  FURTNBI IWOWMATIOM  CONTACT: 

Robert  S.  Ptotkin,  Assistant  Director,  or 
Michael ).  Scfaoenfeld,  Senior  Securities 
Regulations  Analyst  (202)  452-2782. 
Division  of  Banking  Supervision  and 
Regulation,  or  Joy  W.  O'Connell, 
Telecommunication  Device  for  the  Deaf 
(TDD),  (202)  452-3244.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

SUPPLEMENTARY  MFONMATION:  Certain 

financial  institutions  engaging  in 
repurchase  agreement  transactions  have 
failed  to  adopt  appropriate  prudential 
policies  and  procedures  to  prevent  or 
minimize  losses  when  repurchase 
agreement  counterparties  become 
insolvent.  Following  tfie  collapse  of  a 
Florida-based  government  securities 
firm  in  early  196S,  the  Federal  Reserve 
Bank  of  New  York,  on  behalf  of  the 
System,  initiated  a  program  of  educating 
market  participants  as  to  prudent 
practices  and  pitfalls  in  the  repo  market 
Seminars  have  been  and  are  being  held 
throughout  the  country  at  each  of  the 
Federal  Reserve  Banks.  Voluntary 
capital  adequacy  guidelines  for 
unregulated  nonbank  government  , 
dealers,  developed  by  the  Federal 
Reserve  Bank  of  New  Yoric.  were 
adopted  in  May  1985. 

The  policy  statement  is  intended  to 
provide  financial  institutions  with 
minimum  safety  and  soundness 
guidelines  for  managing  credit  risk 
exposure  to  conterparties  and  providing 
for  the  appropriate  countrol  of  securities 
involved  in  repurchase  agreement 
transactions.  Federal  examiners  will 
review  written  poUcies  and  procedures 
of  depository  institutions  to  determine 
their  adequacy  in  light  of  these  minimum 
guidelines  and  the  scope  of  each 
depository  institution's  reputrchase 
agreement  transactions. 

Financial  institutions  are  advised  to 
develop  written  pobcies  addressing  key 
factors  related  to  repurdiase 
agreements,  such  as  prior  approval  and 
the  periodic  credit  evaluations  of 
repurchase  agreement  counterparties, 
maximum  position  and  temporary 
exposure  limits,  and  specific 
identification  of  authorized 
counterparties  (e.g..  regulated  affiliate  of 
unregulated  government  security 
dealer).  Depository  institutions  doing 


business  with  unregulated  government 
securities  dealers  are  urged  to  request 
verification  that  such  dealers  voitmtarily 
comply  with  the  Federal  Reserve  Bank 
of  New  York's  minimum  capital 
guidelines. 

The  policy  statement  discusses  the 
need  for  full  coUateralization.  frequent 
mark-to-market  procedures  and  the  need 
for  maintaining  agreed  upon  collateral 
margins.  Depository  institutions  are 
cautioned  that  failure  to  obtain  control 
of  collateral  when  lending  cash  may  be 
considered  an  unsecured  extension  of 
credit  subject  to  lending  restrictions, 
and  that  substantial  losses  are  likely  to 
be  incurred  in  die  event  of  insolvency  of 
the  counterparty.  Sta it-chartered  banks 
are  encouraged  to  consult  with  their 
counsel  ot  state  banking  authorities  as 
to  the  applicability  of  state  lending 
restrictions  to  repurchase  agreements. 
Finally,  depository  institutions  are 
advised  to  consult  their  counsel  about 
state  law  governing  control  of  securities 
and  custodial  agreements,  and  to 
contact  their  District  Federal  Reserve 
Banks  with  questions  concerning  the 
procedures  for  obtaining  control  of 
repurchase  agreement  securities  through 
the  book-entry  system. 

Acting  pursuant  to  its  supervisory's 
authority  over  State  member  banks 
contained  in  section  9  (12  U.S.C.  321,  et 
seq.)  and  section  11  (12  U.S.C.  248)  of  the 
Federal  Reserve  Act  and  the  Financial 
Institutions  Supervisory  Act  of  1966  (12 
U.S.C.  1818(b))  and  related  provisions  of 
law,  the  Board  of  Governors  adopted  the 
following  policy  statement 

Statement  of  Supervisory  FoUcy 
Concerning  Repurchase  Agreements  of 
Depository  Institutions  With  Seciuities 
Dealers  and  Others 

Puqiose 

Depository  institutions  and  others 
involved  with  the  purchase  of  United 
States  Government  and  Agency 
obligations  under  agreements  to  resell 
(reverse  repurchase  agreement).*  have 


>  In  order  to  avoid  confusioa  among  market 
participants  who  sometimes  use  the  same  tenn  to 
describe  different  sides  of  the  same  transaction,  tLe 
term  "repurchase  agreement"  wil)  be  used  in  the 
balance  of  this  statement  to  refer  to  both  refMirchase 
and  reverae  repurt:hase  agreements.  A  repurchase 
agreement  i«  one  in  which  a  party  that  owiia 
securities  acquires  funds  by  transferring  the 
securities  to  another  party  under  an  agreement  to 
repurchase  the  securities  at  an  agreed  upon  fitUii*  "^ 
date.  A  reverae  repurchase  (resaJe)  jigreenient  is 
one  in  which  a  party  provides  fund*  by  acquiriag 
securitiet  purvuant  to  an  agreeaieM  to  reseH  them  at 
an  agreed  upon  futuce  date. 
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sometimes  incurred  significant  losses. 
The  most  important  factors  causing 
these  heavy  losses  have  been 
inadequate  credit  risk  management  and 
the  failure  to  exercise  effective  control 
over  securities  collateralizing  the 
transactions.' 

The  following  minimum  guidelines 
address  the  need  for  managing  credit 
risk  exposure  to  counterparties  under 
securities  repurchase  agreements  and 
for  controlling  the  securities  in  those 
transactions,  and  should  be  followed  by 
depository  institutions  that  enter  into 
repurchase  agreements  with  securities 
dealers  and  others. 

Depository  institutions  that  actively 
engage  in  repurchase  agreements  are 
encouraged  to  have  more 
comprehensive  policies  and  controls  to 
suit  their  particular  circumstances.  The 
examining  staffs  of  the  Federal  bank, 
thrift  and  credit  union  supervisory 
agencies  will  review  written  policies 
and  procedures  of  depository 
institutions  to  determine  their  adequacy 
in  light  of  these  minimum  guidelines  and 
the  scope  of  each  depository's 
operations. 

1.  Credit  Policy  Guidelines 

The  apparent  safety  of  short-term 
repurchase  agreements  which  are 
collateralized  by  highly  liquid,  U.S. 
Government  and  Federal  agency 
obligations  has  contributed  to  an 
attitude  of  complacency.  Some  portfolio 
managers  have  underestimated  the 
credit  risk  associated  with  the 
performance  of  the  counterparty  to  the 
transaction,  and  have  not  taken 
adequate  steps  to  assure  control  of  the 
securities  covered  by  the  agreement. 

All  depository  institutions  that  engage 
in  securities  repurchase  agreement 
transactions  should  establish  written 
credit  policies  and  procedures  governing 
these  activities.  At  a  minimum,  those 
policies  and  procedures  should  cover 
the  following: 

A.  Written  policies  should  establish 
"know  your  counterparty"  principles. 
Engaging  in  repurchase  agreement 
transactions  in  volume  and  in  large 
dollar  amounts  frequently  requires  the 
services  of  a  counterparty  who  is  a 
dealer  in  the  underiying  securities.  Some 
firms  which  deal  in  the  markets  for  U.S. 
Government  and  Federal  agency 
securities  are  subsidiaries  of,  or  related 
to.  financially  stronger  and  better 
known  firms.  However,  these  stronger 
firms  may  be  independent  of  their  U.S. 
Government  securities  subsidiaries  and 


'  Throughout  this  document  repurchase 
agreements  are  generally  discussed  in  terms  of 
secured  credit  transactions.  This  usage  should  not 
be  deemed  to  be  based  upon  a  legal  determination. 


a^iliates  and  may  not  be  legally 
obligated  to  stand  behind  the 
transactions  of  related  companies. 
Without  an  express  guarantee,  the 
stronger  firm's  financial  position  cannot 
be  relied  upon  in  assessing  the 
creditworthiness  of  a  coimterparty. 

It  is  important  to  know  the  legal  entity 
that  is  the  actual  counterparty  to  each 
repurchase  agreement  transaction.  A 
depository  institution  should  know 
about  the  actual  counterparty's 
character,  integrity  of  management, 
activities,  and  the  financial  markets  in 
which  it  deals.  Depository  institutions 
should  be  particularly  careful  in 
conducting  repurchase  agreements  with 
any  firm  that  offers  terms  that  are 
significantly  more  favorable  than  those 
currently  prevailing  in  the  market. 

In  certain  situations  depository 
institutions  may  use,  or  serve  as, 
brokers  or  finders  in  order  to  locate 
repurchase  agreement  counterparties  or 
particular  securities.  When  using  or 
acting  as  this  type  of  agent  the  names  of 
each  counterparty  should  be  fully 
disclosed.  Depository  institutions  should 
not  enter  into  undisclosed  agency  or 
"blind  brokerage"  repurchase 
transactions  in  which  the  counterparty's 
name  is  not  disclosed. 

B.  Dealings  with  unregulated 
securities  dealers.  A  dealer  in  U.S. 
Govenunent  and  Federal  agency 
obligations  is  not  necessarily  a 
Federally  insured  bank  or  thrift,  or  a 
broker/dealer  registered  with  the 
Securities  and  Exchange  Commission. 
Therefore,  the  dealer  firm  may  not  be 
subject  to  any  Federal  regulatory 
oversight. 

A  depository  institution  doing 
business  with  an  unregulated  securities 
dealer  should  be  certain  that  the  dealer 
voluntarily  complies  with  the  Federal 
Reserve  Bank  of  New  York's  minimum 
capital  guideline,  which  currently  calls 
for  liquid  capital  to  exceed  measured 
risk  by  20  percent  (that  is,  the  ratio  of  a 
dealer's  hquid  capital  to  risk  of  1.2:1). 
This  ratio  can  be  calculated  by  a  dealer 
using  either  the  Securities  and  Exchange 
Commission's  Net  Capital  Rule  for 
Brokers  aftd  Dealers  (Rule  15c3-l)  or  the 
Federal  Reserve  Bank  of  New  York's 
Capital  Adequacy  Guideline  for  United 
States  Government  Securities  Dealers. 
To  ensure  that  an  unregulated  dealer 
complies  with  either  of  those  capital 
standards,  it  should  certify  its 
compliance  with  the  capital  standard 
and  provide  the  following  three  forms  of 
certification: 

(1)  A  letter  of  certification  from  the 
dealer  that  the  dealer  will  adhere  on  a 
continuous  basis  to  the  capital  adequacy 
standard; 


(2)  audited  financial  statements  which 
demonstrate  that  as  of  the  audit  date  the 
dealer  was  in  compliance  with  the 
standard  and  the  amount  of  liquid 
capital;  and 

(3)  8  copy  of  a  letter  from  the  firm's 
certified  public  accountant  stating  that  it 
found  no  material  weaknesses  in  the 
dealer's  internal  systems  and  controls 
incident  to  adherence  to  the  standard.' 

C.  Periodic  evaluations  of 
counterparty  creditworthiness  should  be 
conducted  by  individuals  who  routinely 
make  credit  decisions  and  who  are  not 
involved  in  the  execution  of  repurchase 
agreement  transactions. 

Prior  to  engaging  in  initial 
transactions  with  a  new  counterparty, 
depository  institutions  should  obtain 
audited  financial  statements  and 
regulatory  filings  (if  any)  from  its 
counterparties,  and  should  insist  that 
similar  information  be  provided  on  a 
periodic  and  timely  basis  in  the  future. 
Recent  failures  of  government  securities 
dealers  have  typically  been 
foreshadowed  by  delays  in  producing 
these  statements.  Many  firms  are 
registered  with  the  Securities  and 
Exchange  Commission  as  broker/ 
dealers  and  have  to  file  financial 
statements  and  should  be  willing  to 
provide  a  copy  of  these  filings. 

The  counterparty  credit  analysis^ 
should  consider  the  financial  statements 
of  the  entity  that  is  to  be  the  depository 
institution's  counterparty  as  well  as 
those  of  any  related  companies  that 
could  have  an  impact  on  the  financial 
condition  of  the  counterparty.  When 
transacting  business  with  a  subsidiary, 
consolidated  financial  statements  of  a 
parent  are  not  adequate.  Repurchase 
agreements  should  not  be  entered  into 
with  any  counterparty  that  is  unwilling 
to  provide  complete  and  timely 
disclosure  of  its  financial  condition.  As 
part  of  this  analysis,  the  depository 
institution  should  make  inquiry  about 
the  counterparty's  general  reputation 
and  whether  there  have  been  any  formal 
enforcement  actions  against  the 
counterparty  or  its  affiliates  by  State  or 
Federal  securities  regulators. 

D.  Maximum  position  and  temporary 
exposure  limits  for  each  approved 
counterparty  should  be  established 
based  upon  credit  ananlysis  performed. 
Periodic  reviews  and  updates  of  those 
limits  are  necessary. 

Individual  repurchase  agreement 
counterparty  limits  should  consider 
overall  exposure  to  the  same  or  related 
counterparty  throughout  the  depository 
institution.  Repurchase  agreement 


'This  letter  should  be  similar  to  that  which  must 
b«  given  to  the  SEC  by  registered  broker/dealers. 
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counterparty  limitations  should  include 
the  overall  permissible  dollar  positions 
in  repurchase  agreements,  maximum 
repurchase  agreement  maturities  and 
limits  on  temporary  exposure  that  may 
result  from  decreases  in  collateral 
values  or  delays  in  receiving  collateral. 

E.  Lending  Limitations.  Federally- 
chartered  savings  institutions  and 
Federal  credit  unions  are  subject  to  all 
Federal  regulations  in  this  area.  State- 
chartered  banks  or  savings  institutions 
should  consult  with  their  counsel  and/or 
state  banking  or  thrift  authorities  as  to 
the  applicability  of  state  lending 
restrictions  to  repurchase  transactions. 

Except  as  otherwise  provided  in 
applicable  agency  regulations  and  State 
law,  it  should  be  assumed  that  unless 
the  depository  institution's  interest  in 
securities  held  as  collateral  under  a 
repurchase  agreement  is  assured,  a 
repurchase  agreement  transaction  with 
any  single  counterparty  will  be  subject 
to  the  lending  limitations  applicable  to 
that  institution.  Conversely,  the  market 
value  of  securities  sold  under  a 
repurchase  agreement  in  excess  of  the 
amount  of  proceeds  received  by  the 
depository  institution  could  be  viewed 
as  an  unsecured  extension  of  credit  to 
the  repurchase  agreement  counterparty 
subject  to  the  depository  institution's 
lending  limits. 

The  application  of  lending  limitations 
on  loans  by  national  banks  to  certain 
types  of  repurchase  transactions  is 
currently  under  review  by  the 
Comptroller  of  the  Currency.  Until  this 
review  is  completed,  national  banks  as  a 
matter  of  prudent  banking  should  treat 
repurchase  agreements  as  if  fhey  are 
subject  to  the  lending  limit  unless  the 
bank  has  control  of  the  underlying 
securities. 

U.  Guidelines  for  Controlling 
Repurchase  Agreement  Collateral 

Repurchase  ageements  can  be  a  useful 
asset  and  liability  management  tool,  but 
repurchase  agreements  can  expose  a 
depository  institution  to  serious  risks  if 
they  are  not  managed  appropriately,  ifis 
possible  to  reduce  repurchase 
agreement  risk  if  the  depository 
institution  negotiates  written 
agreements  with  all  repurchase 
agreement  counterparties  and  custodian 
banks.  Compliance  with  the  terms  of 
these  written  agreements  should  be 
monitored  on  a  daily  basis.  If  prudent 
management  control  requirements  of 
repurchase  agreements  are  too 
burdensome  for  a  depository  institution, 
other  asset/liability  management  tools 
should  be  used. 

The  marketplace  perceives  repurchase 
agreement  transactions  as  similar  to 
lending  transactions  collateralized  by 


highly  liquid  Government  securities. 
However,  experience  has  shown  that  the 
collateral  securities  will  probably  not 
serve  as  protection  if  the  counterparty 
becomes  insolvent  or  fails,  and  the 
purchasing  institution  does  not  have 
control  over  the  securities.  This  policy 
statement  provides  general  guidance  on 
the  steps  depository  institutions  should 
take  to  protect  their  interest  in  the 
securities  underlying  repurchase 
agreement  transactions  (see  "C.  Control 
of  Securities,"  page  6).  However, 
ultimate  responsibility  for  establishing 
adequate  procedures  rests  with 
management  of  the  institution. 
Management  should  obtain  a  written 
legal  opinion  as  to  the  adequacy  of  the 
procedures  utilized  to  establish  and 
protect  the  depository  institution's 
interest  in  the  underlying  collateral. 

General  Requirements 

A.  A  written  agreement  specific  to  a 
repurchase  agreement  transaction  or 
master  agreement  governing  all 
repurchase  agreement  transactions 
should  be  entered  into  with  each 
counterparty.  The  written  agreement 
should  specify  all  tfie  terms  of  the 
transaction  and  the  duties  of  both  the 
buyer  and  seller.  Senior  managers  of 
depository  institutions  should  consult 
legal  counsel  regarding  the  content  of 
the  repurchase  and  custodial 
agreements.  The  repurchase  and 
custodial  agreements  should  specify,  but 
should  not  be  limited  to,  the  following: 

•  Acceptable  types  and  maturities  of 
collateral  securities; 

•  Initial  acceptable  margin  for 
collateral  securities  of  various  types  and 
maturities; 

•  Margin  maintenance,  call,  default 
and  sellout  provisions; 

•  Rights  to  interest  and  principal 
payments; 

•  Rights  to  substitute  collateral;  and 

•  The  persons  authorized  to  transact 
business  on  behalf  of  the  depository 
institution  and  its  counterparty. 

B.  Confirmations.  Some  repurchase 
agreement  confirmations  may  contain 
terms  that  attempt  to  change  the 
depository  institution's  rights  in  the 
transaction.  The  depository  institution 
should  obtain  and  compare  written 
confirmations  for  each  repurchase 
agreement  transaction  to  be  certain  that 
the  information  on  the  confirmation  is 
consistent  with  the  terms  of  the 
agreement.  The  confirmation  should 
identify  specific  collateral  securities. 

C.  Control  of  Securities.  As  a  general 
rule,  a  depository  institution  should 
obtain  possession  or  control  of  the 
underlying  securities  and  take  necessary 
steps  to  protect  its  interest  in  the 
securities.The  legal  steps  necessiary  to 


protect  its  interest  may  vary  with 
applicable  facts  and  law  arid 
accordingly  should  be  undertaken  with 
the  advice  of  counsel.  Additional 
prudential  management  controls  may 
include: 

(1)  Direct  delivery  of  physical 
securities  to  the  institution,  or  of  book- 
entry  securities  by  appropriate  entry  in 
an  account  maintained  in  the  name  of 
the  depository  institution  by  a  Federal 
Reserve  Bank  which  maintains  a  book- 
entry  system  for  U.S.  Treasury  securities 
and  certain  agency  obligations  (for 
further  information  as  to  the  procedures 
to  be  followed,  contact  the  Federal 
Reserve  Bank  for  the  District  in  which 
the  depository  institution  is  located); 

(2)  Delivery  of  either  physical 
securities  to.  or  in  the  case  of  the  book 
entry  securities,  making  appropriate 
entries  in  the  books  of  a  third  party 
custodian  designated  by  the  depository 
institution  under  a  written  custodial 
agreement  which  explicitly  recognizes 
the  depository  institution's  interest  in 
the  securities  as  superior  to  that  of  any 
other  person;  or 

(3)  Appropriate  entries  on  the  books 
of  a  third  party  custodian  acting 
pursuant  to  a  tripartite  agreement  with 
the  depository  institution  and  the 
counterparty,  ensuring  adequate 
segregation  and  identification  of  either 
physical  or  book-entry  securities. 

Where  control  of  the  underlying 
securities  is  not  established,  the 
depository  institution  may  be  regarded 
only  as  an  unsecured  general  creditor  of 
the  insolvent  counterparty.  In  such 
instance,  substantial  losses  are  likely  to 
be  incurred.  Accordingly,  a  depository 
institution  should  not  enter  into  a 
repurchase  agreement  without  obtaining 
control  of  the  securities  unless  all  of  the 
following  minimum  procedures  are 
observed:  (1)  It  is  completely  satisfied  as 
to  the  creditworthiness  of  the 
counterparty;  (2)  the  transaction  is 
within  credit  limitabons  that  have  been 
pre-approved  by  the  board  of  directors, 
or  a  committee  of  the  board,  for 
unseciu'ed  transactions  with  the 
counterparty;  (3)  periodic  credit 
evaluations  of  the  counterparty  are 
conducted;  and  (4)  the  depository 
ins-itution  has  ascertained  that 
collateral  segregation  procedures  of  the 
counterparty  are  adequate.  Unless 
prudential  internal  procedures  of  these 
types  are  instituted  and  observed,  the 
depository  institution  may  be  cited  by 
its  financial  supervisory  agency  for 
engaging  in  unsafe  or  unsound  practices. 

All  receipts  and  deliveries  of  either 
physical  or  book-entry  securities  should 
be  made  according  to  written 
procedures,  and  third  party  deliveries 
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should  be  conflrmed  in  writing  directly 
by  the  custodian.  It  is  not  acceptable  to 
receive  confirmation  from  the 
counterparty  that  the  securities  are 
segregated  in  a  depository  institution's 
name  with  a  custodian;  the  depository 
institution  should,  however,  obtain  a 
copy  of  the  advice  of  the  counterparty  to 
the  custodian  requesting  transfer  of  the 
securities  to  the  depository  institution. 
Where  securities  are  to  be  delivered, 
payment  for  securities  should  not  be 
made  until  the  securities  are  actually 
delivered  to  the  depository  institution  or 
its  agent.  The  custodial  contract  should 
provide  that  the  custodian  takes 
delivery  of  the  securities  subject  to  the 
exclusive  direction  of  the  depository 
institution. 

Substitution  of  securities  should  not 
be  allowed  without  the  prior  consent  of 
a  depository  institution.  The  depository 
institution  should  give  its  consent  before 
the  delivery  of  the  substitute  securities 
to  the  depository  institution  or  a  third 
party  custodian.  Any  substitution  of 
securities  should  take  into  consideration 
the  following  discussion  of  "margin 
requirements." 

D.  Margin  Requirements.  The  amount 
paid  by  a  depository  institution  under 
the  repurchase  agreement  should  be  less 
than  the  market  value  of  the  securities, 
including  the  amount  of  any  accrued 
interest,  with  the  difference  representing 
a  predetermined  margin.  Factors  to  be 
considered  in  establishing  an 
appropriate  margin  include  the  size  and 
maturity  of  the  repurchase  transaction, 
the  type  and  maturity  of  the  underlying 
securities,  and  the  creditworthiness  of 
the  counterparty.  Margin  requirements 
on  U.S.  Government  and  Federal  agency 
obligations  underlying  repurchase 
agreements  should  allow  for  the 
anticipated  price  volatility  of  the 
security  until  the  maturity  of  the 
repurchase  agreement.  Less  marketable 
securities  may  require  additional  margin 
to  compensate  for  less  liquid  market 
conditions.  Written  repurchase 
agreement  policies  and  procedures 
should  require  daily  mark-to-market  of 
repurchase  agreement  securities  to  the 
bid  side  of  the  market.  Repurchase 
agreements  should  provide  for 
additional  securities  or  cash  to  be 
placed  with  the  depository  institution  or 
its  custodian  bank  to  maintain  the 
margin  within  the  predetermined  level. 

Margin  calculations  should  also 
consider  accrued  interest  on  underlying 
securities  and  the  anticipated  amount  of 
accrued  interest  over  the  term  of  the 
repurchase  agreement,  the  date  of 
interest  payment  and  which  party  is 
entitled  to  receive  the  payment.  In  the 
case  of  pass-tiirough  securities. 


anticipated  principal  reductions  should 
also  be  considered  when  determining 
margin  adequacy. 

E.  Prudent  management  procedures 
should  be  followed  in  the  administration 
of  any  repurchase  agreement.  Longer 
term  repurchase  agreements  require 
management's  daily  attention  to  the 
ejects  of  securities  substitutions, 
margin  maintenance  requirements 
(including  consideration  of  any  coupon 
interest  or  prinidpal  payments)  and 
possible  changes  in  the  financial 
condition  of  the  counterparty.  Engaging 
in  open  repurchase  agreement 
transactions  without  maturity  dates  may 
be  regarded  as  an  unsafe  and  unsound 
practice  unless  the  depository  institution 
has  retained  rights  to  terminate  the 
transaction  quickly  to  protect  itself 
against  changed  circumstances. 
Similarly,  automatic  renewal  of  short- 
term  repurchase  agreement  transactions 
without  reviewing  collateral  values  and 
adjusting  collateral  margin  may  be 
regarded  as  an  unsafe  and  unsound 
practice.  If  additional  margin  is  not 
deposited  when  required,  the  depository 
institution's  rights  to  sell  securities  or 
otherwise  liquidate  the  repurchase 
agreement  should  be  exercised  without 
hesitation. 

F.  Overcollateralization.  A  depository 
institution  should  use  current  market 
values,  including  the  amount  of  any 
accrued  interest,  to  determine  the  price 
of  securities  that  are  sold  under 
repurchase  agreements.  Counterparties 
should  not  be  provided  with  excessive 
margin.  Thus,  the  written  repurchase 
agreement  contract  should  provide  that 
the  counterparty  must  make  additional 
payment  or  return  securities  if  the 
margin  exceeds  agreed  upon  levels. 
When  acquiring  funds  under  repurchase 
agreements  it  is  prudent  business 
practice  to  keep  at  a  reasonable  margin 
the  difference  between  the  market  value 
of  the  securities  delivered  to  the 
counterparty  and  the  amount  borrowed. 
The  excess  market  value  of  securities 
sold  by  a  depository  institution  may  be 
viewed  as  an  unsecured  loan  to  the 
counterparty  subject  to  the  unsecured 
prudential  limitations  for  the  depository 
institution  and  should  be  treated 
accordingly  for  credit  policy  and  control 
purposes.     . 

By  order  of  the  Board  of  Governors,  this 
12th  day  of  November.  1985. 
WUUam  W.  Wiks, 
Secretary  of  the  Board. 
(FR  Doc  85-27328  Filed  11-15-85;  8:45  am) 
■NJJNO  cow  nio-oi-M 


Mellon  Bank  Corp.  •!  aL;  Fonnatlons 
of,  Acquisitions  by,  and  Margars  of 
Bank  Holding  Companlaa;  and 
Acquisitions  of  NonlMnking 
Companlaa 

Noveml>er  8, 1985. 

The  companies  listed  in  this  notice 
have  applied  under  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1642)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  5  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanlcing 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentation  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  liow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  5, 
1985. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101; 
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1.  Mellon  Bank  Corporation, 
Creenburg.  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of 
Commonwealth  National  Financial 
Corporation,  Harrisburg,  Pennsylvania, 
thereby  indirectly  acquiring  The 
Commonwealth  National  Bank, 
Harrisburg,  Pennsylvania. 

Applicant  has  also  applied  to  acquire 
Commonwealth  National  Life  Insurance 
Company,  Phoenix,  Arizona,  and 
thereby  engage  in  reinsuring  credit  life 
ad  credit  accident  and  health  insurance 
on  extensions  of  credit  by 
Commonwealth's  banking  subsidiary, 
pursuant  to  section  4(c)(8)(A)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.25(b)(9)  of 
Regulation  Y  (12  CFR  225.25(b)(9)). 

2.  Newco,  Pittsburgh,  Pennsylvania;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Commonwealth  National 
Financial  Corporation,  Harrisburg, 
Pennsylvania,  thereby  indirectly 
acquiring  The  Commonwealth  National 
Bank,  Harrisburg,  Pennsylvania. 

Applicant  has  also  applied  to  acquire 
Commonwealth  National  Life  Insurance 
Company,  Phoepix,  Arizona,  and 
thereby  engage  in  reinsuring  credit  life 
ad  credit  accident  and  health  insurance 
on  extensions  of  credit  by 
Commonwealth's  banking  subsidiary, 
pursuant  to  section  4(c)(8)(A)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.25(b)(9)  of 
Regulation  Y  (12  CFR  225.25(b)(9)). 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Midland  American  Corporation, 
San  Francisco,  California;  to  become  a 
bank  holding  company  by  acquiring  1(X) 
percent  of  the  voting  shares  of  Crocker 
National  Bank,  San  Francisco, 
California. 

Applicant  has  also  applied  to  acquire 
each  of  the  following  companies  and 
engage  in  the  listed  activities: 

(1)  Crocker  Mortgage  Company,  Inc., 
San  Diego,  California  ("CMC"),  which 
originates,  purchases  and  services  loans 
secured  by  real  estate,  and  it  services 
loans  and  other  extensions  of  credit  for 


third  parties.  It  also  sells  packaged 
loans  to  financial  institutions  throughout 
the  United  States.  Applicant  relies  on 
the  authority  of  8  225.25(b)(1)  of 
Regulation  Y  for  the  continuation  of 
CMC's  activities. 

(2)  Crocker  Trust  Company  of 
California,  Hawthorne,  California 
("CTC"),  a  trust  company  incorporated 
in  California,  whose  three  principal 
types  of  business  are  furnishing  services 
to  security  holders,  brokers,  dealers  and 
issuers  as  an  agent  of  the  Crocker 
National  Bank;  furnishing  data 
processing  services  to  the  Crocker 
National  Corporation  and  its 
subsidiaries;  and  furnishing  computer 
software  services  to  the  Crocker 
National  Corporation  and  its 
subsidiaries.  Applicant  hereby  seeks 
authority  to  broaden  the  geographic 
scope  of  such  activities  in  order  to  be 
able  to  conduct  them  a  nationwide  basis 
and  relies  on  §  225.25(b)(3)  and 
225.25(b)(7)  of  Regulation  Y  as  authority 
to  do  so.  No  other  change  in  the  nature 
of  such  activities  is  contemplated. 

(3)  Crocker  Financial  Corporation, 
Limited  Honolulu,  Hawaii  ("CFC"), 
which  operates  as  an  industrial  loan 
company  making  secured  and  unseciu-ed 
loans  to  individuals.  CFC  also  acts  as 
agent  for  the  sale  of  credit  life,  accident 
and  health  insurance.  CFC  will  conduct 
its  activities  throughout  the  United 
States.  Applicant  relies  on  the  authority 
of  SI  225.25(b)(2)  and  225.25(b)(8)  of 
Regylation  Y  for  the  continuation  of 
these  activities. 

(4)  Crocker  Life  Insurance  Company, 
San  Francisco.  California  ("CLIC"). 
which  underwrites  credit  life  and 
disability  insurance  for  borrowing 
customers  of  Crocker  National 
Corporation  and  its  subsidiaries 
throughout  the  United  States.  Applicant 
relies  on  §  225.25(b)(9)  as  authority  for 
the  continuation  of  CLIC's  activities. 

(5)  Crocker  Investment  Management 
Corp.,  San  Francisco,  California 
("CIMCO")  which  provides  portfolio 
investment  advice  and  general  economic 
and  financial  information  and  advice. 
CIMCO  serves  trusts,  fiduciaries, 
individuals  and  companies  throughout 
the  United  States.  Applicant  relies  on 


S  225.25(b)(4)  of  Regulation  Y  as 
authority  for  the  continuation  of 
CIMCO's  activities. 

(6)  CNC  Insurance  Agency,  Inc.,  San 
Francisco,  California  ("CIA")  which  is 
an  agent  for  the  sale  of  credit  life  and 
disability  insurance  directly  related  to 
extensions  of  credit  by  subsidiaries  of 
the  Crocker  National  Corporation.  CIA's 
customers  are  individuals  to  whom 
credit  has  been  granted  by  subsidiaries 
of  the  Crocker  National  QMporation. 
CIA  operates  throughout  the  United 
States.  Applicant  relies  on  S  225.25(b)(8) 
oT  Regulation  Y  as  authority  for  the 
continuation  of  this  activity. 

(7)  Crocker  Holdings,  Inc.,  Memphis, 
Tennessee  ("CHI"),  which  engages  in 
the  liquidation  of  real  estate  loans  and 
collateral.  Applicant  relies  on  the 
authority  of  §  255.22(a)  of  Regulation  Y 
for  the  continuation  of  CHI's  activities. 

(8)  Crocker  Pacific  Trade  Corporation, 
San  Francisco.  California  ("CPTC") 
which  conducts  activities  as  an  export 
trading  company.  Applicant  rehes  on  the 
authority  of  section  4(c)(14)  of  the  Bank 
Holding  Company  Act  for  the 
continuation  of  CPTC's  activities. 
Comments  on  this  application  must  be 
received  not  later  than  November  29, 
1985. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  8, 1985. 
fames  McAfee, 

Associate  Secretary  of  the  Board 
(PR  Doc.  85-27357  Filed  11-15-85: 8:45  am] 

MLUNO  CODE  UIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  83P-0003  ct  aL] 

Availat>ility  of  Approved  Variances  for 
Sunlamp  Products 

Correction 

In  FR  Doc.  85-25203.  beginning  on 
page  43006  in  the  issue  of  Wednesday, 
October  23, 1985,  make  the  following 
correction  in  the  table  on  page  43006. 
The  first  entry  should  read: 


DodiMNo. 


Organization  granted  the  vananoe 


Sunlamp  product 


1040.20 
pertaining  to 


Eftoctiva  data/ 
lannnation  Data 


83P-00O3  (amendment)  _ 


UVATEC.  Inc..  13135  Ventura  Blvd.,  Suite  306.  Studio 
City,  CA  91604 


Osram  or  Ptiilips  uttraviolel  lamps  intended  to  I 
only  in  UVATEC  sunlamp  products 


««2) 


Mt  is.  i9e6- 

Fab.  24,  1969 
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Policy  StatMwnt;  Class  H  MscHcal 
Dsvicss 

Correction 

In  FR  Doc  85-25064  beginning  on  page 
43060  in  the  issue  of  Wednesday. 
October  23. 1985.  make  the  following 
corrections: 

1.  On  page  43063.  in  the  third  column, 
in  the  fourteenth  line,  insert  "378"  at  the 
end  of  the  line. 

2.  On  page  43064.  in  the  first  cohunn. 
in  the  fourteenth  line  from  the  bottom, 
"1476"  should  read  "1479". 

3.  On  page  43065.  in  the  second 
column,  in  the  paragraph  numbered  '7". 
insert  the  following  sentence  at  the  end 
of  the  paragraph:  "These  comments 
concluded  that  FDA  does  not  have 
authority  to  substitute  voluntary 
standards  for  performance  standards 
established  under  section  514  of  the 
act" 

4.  On  page  43066.  in  the  first  column, 
in  the  fifth  line,  "with"  should  read 
"wish". 


Canters  for  Disease  Control 

National  Instutute  for  Occupational 
Safety  and  Health;  NIOSH/MSHA 
Testing  and  CeiUncatiun  of  Positfve- 
Pressure  Closed-Circuit  Self- 
contained  Breathing  Apparatus 

agency:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC).  Public  Health  Service.  HHS. 

action:  Notice  acceptance  of 
applications  for  approval  of  positive- 
pressure  closed-circuit  self-contained 
breathing  apparatus. 

summary:  NIOSH  will  now  accept 
applications  for  approval  of  positive- 
pressure  closed-circuit  self-contained 
breathing  apparatus  for  use  in  mines 
and  mining.  In  additioa  this  notice 
specifies  the  performance  requirements 
for  such  apparatus  to  be  certified  as 
approved  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  and  NIOSH  and 
the  precautions  and  limitations  on  use  of 
certified  apparatus. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Nancy  J.  Bollinger,  Chief. 
Certification  Branch.  Division  of  Safety 
Research.  NIOSH.  CDC,  944  Chestnut 
Ridge  Road.  Morgantown,  West  Virginia 
28505.  telephone:  (304)  291-4331  or  FTS 
923-4331. 


SUPPUMPtTARY  IMFORMATIOW;  In 

accordance  with  the  requirements  of 
Title  3a  Code  of  Federal  Regulations, 
Part  11  (30  CFR 11).  MSHA  and  NIOSH 
presently  test  and  certify  closed-circuit 
self-contained  breathing  apparatus. 
Unlike  the  certification  of  open-circuit 
breathing  apparatus  under  the 
requirements  of  30  CFR  11  (Subpart  H), 
which  may  be  for  demand  (negative 
pressure)  or  pressure-demand  (positive 
pressure)  apparatus,  the  closed  circuit 
certifications  are  classified  as  to 
whether  they  are  negative  or  positive 
pressure. 

NIOSH  was  asked  to  develop  new 
performance  requirements  for 
certification  of  positive-pressure  closed- 
circuit  self-contained  breathing 
apparatus.  Positive-pressure  closed- 
circuit  apparatus  are  now  available,  and 
there  is  a  need  for  such  apparatus  for 
use  in  mines  and  mining  atmospheres 
where  long  duration  apparatus  are 
required.  On  July  24. 1964.  NIOSH  sent  a 
letter  to  interested  persons,  soliciting 
their  comments  on  the  practicability, 
safety,  and  need  for  such  certification, 
requesting  recommendations  for 
performance  criteria  for  such  apparatus, 
and  seeking  suggestions  which  MSHA 
and  NIOSH  might  apply  to  limitations 
on  and  cautions  for  safe  use  of  such 
apparatus. 

NIOSH  reviewed  the  replies  to  that 
letter  and  determined,  jointiy  with 
MSHA.  that  with  certain  limitations  on 
safe  use  of  the  positive-pressure  closed- 
circuit  self-contained  breathing 
apparatus,  such  apparatus  should  be 
certified  as  approved  by  MSHA  and 
NIOSH.  These  certifications  of  approval 
will  be  issued  in  accordance  with  the 
provisions  of  30  CFR  11.63(c).  These 
provisions  permit  MSHA  and  NIOSH  to 
develop  the  additional  performance 
requirements  that  are  necessary  to 
establish  the  quality,  effectiveness,  and 
safety  for  types  of  devices  not  described 
in  30  CFR  11  when  used  as  protection 
against  hazardous  atmospheres.  MSHA 
and  NIOSH  will  issue  certifications  of 
approval  for  positive-pressure  closed- 
circuit  self-contained  breathing 
apparatus  which  meet  the  following  new 
performance  requirements  as  well  as  the 
existing  applicable  performance 
requirements  of  30  CFR  11  for  use  in 
mines  and  mining. 

Types  of  Positive-Pressure  Closed- 
Circuit  Self-Cootained  Breathing 
Apparatus  To  B«  Certified  by  NIOSH/ 
MSHA 

NIOSH  has  determined  that  there  are 
two  basic  types  of  positive-pressure 
closed-circuit  self-contained  breathing 
apparatus  which  may  be  certified:  (1) 
Apparatus  which  use  a  breathing  gas  of 


pure  oxygen,  and  (2)  apparatus  which 
uae  a  breathing  gas  In  which  the  oxygen 
concentration  is  greater  than  23  percent 
by  volume  under  noimal  pressure  and 
temperature  conditiotu. 

Requirements  For  Certification  of 
Positive-Pressure  Ooeed-Circuit  Self- 
Contained  Breathing  Apparatus 

1.  Where  the  apparatus  uses  a 
breathing  gas  in  which  the  oxygen 
concentration  is  greater  than  23  percent 
by  volume  under  normal  pressure  and 
temperature  conditions  as  measured 
from  the  breathing  gas  container,  the 
breathing  gs^s  will  be  respirable  and  not 
contain  more  than  30  percent  by  volume 
of  oxygen  under  normal  temperature 
and  pressure  conditions. 

2.  The  positive-pressure  closedK:ircuit 
self-contained  breathing  apparatus  will 
meet  all  applicable  requirements  of  30 
CFR  11  as  prescribed  for  closed-circuit 
self-contained  breathing  apparatus, 
including  those  designed  as  demand- 
fiow  devices. 

3.  The  positive-pressure  closed-circuit 
self-contained  breathing  apparatus  will 
maintain  a  positive  pressure  in  the 
facepiece  during  all  pressure  and  flow 
tests. 

Limitations  on  and  Precautions  for  Safe 
Use  of  Positive-Pressure  Closed-Circuit 
Self-Contained  Breathing  Apparatus 

Available  information  does  not 
demostrate  to  the  satisfaction  of  NIOSH 
that  positive-pressure  closed-circuit  self- 
contained  breathing  apparatus  which 
use  a  breathing  gas  of  pure  oxygen  can 
be  used  during  direct  exposure  to  open 
flames  and/or  high  radiant  heat  and 
assure  the  wearer's  safety.  Therefore. 
NIOSH  has  determined  that  until  it  has 
been  demonstrated  to  the  satisfaction  of 
NIOSH  that  those  devices  can  be  worn 
under  such  conditions,  it  is  prudent  to 
presently  limit  the  use  of  positive- 
pressure  closed-circuit  self-contained 
breathing  apparatus  which  use  pure 
oxygen  breathing  gas  to  mines  and 
mining  atmospheres  which  do  not 
involve  exposure  to  open  flames  or  high 
radiant  heat. 

Under  the  conditions  of  approval  as 
specified  in  the  performance 
requirements.  NIOSH  has  determined 
that  a  concentration  between  19.5  and 
30  percent  oxygen  in  mixed  breathing 
gas  must  be  used  in  positive-pressure 
closed-circuit  self-contained  breathing 
apparatus  to  maintain  a  concentration 
of  not  less  than  19.5  percent  oxygen  in 
the  wearer's  breathing  zone  under  all 
conditions  of  use.  NIOSH  has  reviewed 
the  available  literature  on  the  safety  of 
using  mixed  gas  with  this  oxygen 
concentration.  It  appears  that  although 
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the  number  of  materials  that  are 
flammable  and  the  flammability  of 
materials  generally  increases,  whi|[^  the , 
ignition  temperature  of  materials 
decreases,  in  breathing  gas  mixtures 
containing  more  than  23  percent  oxygen, 
these  effects  are  most  significant  when 
the  oxygen  concentration  exceeds  30 
percent.  With  the  requirement  of  not 
more  than  30  percent  oxygen  and  the 
careful  selection  of  component 
materials,  NIOSH  believes  that  where 
breathing  gas  mixtures  with  up  to  30 
percent  oxygen  are  used  in  atmospheres 
containing  open  flames  or  high  radiant 
heat,  there  will  be  no  significant 
'increased  hazard  to  the  wearer.  Further, 
the  design  of  positive-pressure  closed- 
circuit  self-contained  breathing 
apparatus  is  such  the  oxygen 
concentration  in  the  wearer's  breathing 
zone  is  normally  less  than  the 
concentration  of  oxygen  in  the  breathing 
gas  container. 

Approval  Label  Specifications 

The  following  minimum  limitations 
and  conditions  apply  to  positive- 
pressure  closed-circuit  self-contained 
breathing  apparatus  and  will  appear  on 
the  approval  label  for  each  device: 

Limitations 

1.  Do  not  use  this  apparatus  where 
there  is  direct  exposure  to  open  flames 
or  in  high  radiant  heat.  (This  limitation 
applies  to  100  percent  oxygen  apparatus 
only.) 

2.  Provide  proper  care,  training,  and 
maintenance  of  the  apparatus  as 
specifically  described  in  the 
manufacturer's  instructions  and 
maintenance  manuals. 

3.  After  each  use  of  this  apparatus,  a 
fully  charged  breathing  gas  container 
and  a  recharge  of  carbon  dioxide 
scrubber  shall  be  installed. 

4.  Thorough  cleaning  and  disinfecting 
of  facepiece,  breathing  tube,  and 
breathing  bag  must  be  done  in 
accordance  with  the  manufacturer's 
instructions. 

Cautions 

1.  Keep  exposed  hair  to  a  minimum 
when  using  apparatus  near  open  flames 
or  in  high  radiant  heat. 

2.  A  good  facepiece  seal  is  important 
sinpe  facepiece  leakage  will  seriously 
reduce  service  time. 

3.  Use  of  pure  oxygen  or  oxygen 
enriched  air  increases  flammability  and 
lowers  the  ignition  temperature  of  most 
materials. 


Dated:  November  8, 1965. 
{.  Donald  MUlar.  M.D.. 

Director,  National  Institute  for  Occupational 

Safety  and  Health. 

|FR  Doc.  85-27336  Filed  11-15-65;  8:45  am) 
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Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration. 
ACTKMC  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings 

The  following  advisory  committee 
meetings  are  announced: 

Ad  Hoc  Advisory  Conunittee  on 
Hypersensitivity  to  Food  Ckmstituents 

Date,  time,  and  place.  December  12     ' 
and  13, 9  a.m.,  Auditorium,  330 
Independence  Aveune  SW., 
Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  December 

12,  9  a.m.  to  12  p.m.;  open  public  hearing, 
1  p.m.  to  2  p.m.;  open  committee 
discussion,  2  p.m.  to  4  p.m.,  December 

13,  9  a.m.  to  12  p.m.;  Mary  C.  Custer, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFF-334).  Food  and  Drug 
Administration.  200  C  Street  SW., 
Washington,  DC  20204,  202-42&-9463. 

General  function  of  the  committee. 
The  committee  will  review  and  evaluate 
available  information  relevant  to 
adverse  reactions  in  humans  associated 
with  the  use  of  food  constituents. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  use  of 
sulfites  in  food  and  the  adverse 
responses  resulting  from  this  use.  The 
topics  that  the  committee  will  consider 
will  include  the  technical  efi^ects  of 
sulfites  in  food,  the  minimum  level  of 
sulfites  necessary  to  accomplish  certain 
technical  effects,  the  availability  of 
substitutes  for  sulfites,  what  uses  of 
sulfites  are  essential,  the  minimal 
provoking  dose  of  sulfites  in  the 


sensitive  population,  the  prevalence  of 
sulfite  sensitivity,  whether  labeling 
would  be  efficacious,  the  possibility  of  a 
targeted  or  a  general  ban,  and  the  need 
for  future  studies  to  better  define  the 
issues. 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date.  time,  and  place.  December  16 
and  17,  9  a.m..  Auditorium,  Lister  Hill 
Center,  National  Library  of  Medicine, 
8600  Rockville  Pike,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  16,  9  a.m 
to  10  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10  a.m.  to  5  p.m.;  December 
17, 9  a.m.  to  5  p.m.;  Joan  C.  Standaert, 
Center  for  Drugs  and  Biologies  (HFN- 
110),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301-443-4730. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  cardiovascular  and  renal 
disorders. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  Guanfacine  HCl 
for  hypertension,  NDA  19-032,  A.H. 
Robins  Co.;  Procardia  (nifedipine)  for 
the  immediate  reduction  of  dangerously 
high  blood  pressure,  NDA  18-482.  Pfizer 
Pharmaceuticals;  Enalapril  plus 
Hydrochlorothiazide  for  hypertension 
(Vasoretic  NDA  19-221,  Merck  &  Co.): 
Labetolol  plus  Hydrochlorothiazide  for 
hypertension  (Tranzide,  NDA  19-147. 
Glaxo  and  Co.;  Normozide.  NDA  19-406. 
Schering  Corp.). 

Fire  regulations  for  the  auditorium 
require  that  attendance  be  limited  to  165 
persons.  Persons  planning  to  attend  this 
meeting  should  preregister  with  Mae 
Brooks,  Advisory  Committee  technician. 
301-443-4695  or  Vera  Parks.  301-443- 
4730. 

Fertility  and  Maternal  Health  Drugs 
Advisory  Conunittee 

Date,  tihe.  and  place.  December  18 
and  19,  9  a.m..  Conference  Rm.  6.  Bldg. 
3lC.  National  Institutes  of  Health, 
Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  December  18, 9 
a.m.  to  10  a.m.  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to  5 
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p.m^  open  committee  discussion, 
December  19.  9  ajn.  to  12  m.;  A.T. 
Gregoire,  Center  for  Drugs  and  Biologies 
(HFN-*10).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1869. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
efl'ectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  obstetrics  and  gynecology. 
Agendo — C^n  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  On 
December  IB.  the  committee  will  discuss 
the  following:  (1)  Metrodin  for  ovulation 
induction  in  polycystic  ovarian  disease 
and  (2)  Pergonal  for  follicular 
stimulation  for  in  vitro  fertilization.  On 
December  19.  the  committee  will  discuss 
Estraderm  (TTS)  for  postmenopausal 
replacement  therapy. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  conrunittee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  other  three 
portions  will  depend  upon  the  specific 
meeting  involved.  There  are  no  closed 
portions  for  the  meetings  annoimced  in 
this  notice.  The  dates  and  times 
reserved  for  the  open  portions  of  each 
committee  meeting  are  listed  above. 
The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasiied.  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work.  '^ 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures  to 
expedite  electronic  media  coverage  of 
FDA's  public  administrative 
proceedings,  inchiding  hearings  before 
public  advisory  committees  under  21 
CFR  Part  14.  Under  21  CFR  10205. 
representatives  of  the  electronic  media 
may  be  permitted,  sobfect  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  reco."d  FDA's  public 
administrative  proceedings,  including 
preaentations  by  participants. 


Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  pmrtion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  K-anch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463. 86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14).  on  advisory 
committees. 

Dated:  November  12. 1985. 
Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(PR  Doc.  85-^7324  Filed  11-15-85:  8:45  am] 
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CaniMd  QrMn  Bmim  D«vMing  From 
Idwitlty  Standvd;  Taniporary  P«nnlt 
forMarfcatTMlIng 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

StMlMARV:  The  Food  and  Drug 
Administration  (FDA)  is  axmouncing 
that  a  tenqwrary  permit  has  been  issued 
to  Stayton  Canning  Company 
Cooperative  and  Continental  Can  Co., 
Inc.,  to  market  test  experimental  packs 
of  canned  green  beans  containing  added 
zinc  chloride.  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  food. 
DATES:  The  pennit  is  effective  for  15 
months,  beginning  on  the  date  the  test 


product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  latv  than  February  18, 1986. 

FOM  FURTMCR  WTOMIATION  CONTACT: 

Catharine  R.  Calvert,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-214), 
Food  and  Drug  Administration,  200  C 
Street  SW..  Washington,  DC  20204.  202- 
485-0121. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Stayton  Canning 
Company  Cooperative.  930  West 
Washington,  St..  Stayton,  OR  97383- 
0458,  and  Continental  Can  Co.,  Inc..  51 
Harbor  Plaza,  Box  Number  10004. 
Stamford.  CT  08904-2004. 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  green  beans  prescribed  in  21 
CFR  155.120  (canned  green  beans  and 
canned  wax  beans)  in  that  it  will 
contain  added  zinc  chloride  in  an 
amount  reasonably  necessary  to  retain 
the  green  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
finished  food).  ITie  test  product  meets 
all  requirements  of  %  155.120,  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210,000  cases  of  number 
303  cans  and  190000  cases  of  number  10 
cans  of  the  test  product.  The 
experimental  packs  of  the  test  product 
will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Stayton  Canning 
Company  Cooperative  in  Stayton,  OR. 

The  principal  display  panel  of  the 
label  states  the  product  name  as  "Cut 
Green  Beans,"  and  each  of  the 
ingredients  used  is  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  February  18, 1986. 

Dated:  October  7. 1985. 
Richard  |.  Rook. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  85-27318  PHed  11-15-85;  8:45  am] 
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CannMl  flt—n  Ptim  ■Mating  From 
Indfitttymwiilgairtemporfy  PemUt 
forltoriittTMting 


f.  Food  and  Drug  Administration. 
AcnoM:  Notice. 

SUMMAinr:  The  Food  and  Drug 
Administratioo  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Michigan  Fruit  Canners,  A  Division  of 
Curtice-Bums.  Inc..  and  Continental  Can 
Co.,  Inc.,  to  market  test  experimental 
packs  of  canned  green  beans  containing 
added  zinc  chloride.  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  food. 
DATCS:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  February  18, 1966. 
FOR  FUWTHER  INPORMATION  CONTACT 
Catharine  R.  Calvert,  Center  for  Food 
Safety  and  Applied  Nutrition  {HFF-214). 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204.  202- 
485-0121. 

SUPPt^MCNTARV  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section- 401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Michigan  Fruit 
Canners,  A  Division  of  Curtice-Bums, 
Inc..  P.O.  Box  68.  Benton  Harbor.  MI 
49022,  and  Continental  Can  Co.,  Inc.,  51 
Harbor  Plaza,  Box  Number  10004, 
Stamford,  CT  06904-2004. 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  green  beans  prescribed  in  21 
CFR  155.120  (canned  green  beans  and 
canned  wax  beans)  in  that  it  will 
contain  added  zinc  chloride  in  an 
amount  reasonably  necessary  to  retain 
the  green  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
finished  food).  The  test  product  meets 
all  requirements  of  §  155.120,  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210,000  cases  of  number 
303  cans  and  190,000  cases  of  number  10 
cans  of  the  test  product.  The 
experimental  packs  of  the  test  product 
will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Michigan  Fruit 
Canners'  plant  in  Fennville.  MI. 


The  principal  display  panel  of  the 
label  state*  the  product  name  as  "Cot 
Green  Beans."  and  each  of  the 
ingredients  used  is  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  February  18, 1966. 

Dated:  October  7.  IWS. 
Rkhard ).  Rorfc 

Acting  Director.  Center  for  Food  Safety  and 

Affiled  Nutrition. 

[PR  Doc.  85-27321  Piled  11-1S-8S;  8:45  am) 
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[Docket  No.  S6P-0445] 

CaniMd  QrMn  Bmim  Daviating  From 
Identity  Standard;  Tamporary  Penntt 
forllarketTaating 

AaENCV:  Food  and  Drug  Administration. 
ACnON:  Notice. 

summary:  The  Food  and  I>ug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Dcaper  Canang  Co..  Inc.,  and 
Continental  Can  Cb..  Ine.,  to  market  test 
experimental  packs  of  canned  green 
beans  containing  added  zinc  chloride. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 
DATES:  The  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  February  18, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 

Catharine  R.  Calvert,  Center  for  Food 
Safety  and  AppHed  Nutrition  (HFF-214), 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
485-0121 

SUPPI^MENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  a 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Draper  Canning  Co., 
Inc.,  King  Cole  Dr..  Milton.  DE  19968, 
and  Continental  Can  Co..  Inc.,  51  Harbor 
Plaza.  Box  Number  10004.  Stamford.  CT 
06904-2004. 

The  permit  covers  limited  interstate 
marketing  tests  of  experimental  packs  of 
canned  green  beans.  The  test  product 
deviates  from  the  standard  of  identity 
for  canned  green  beans  prescribed  in  21 
CFR  155.120  (canned  green  beans  and 
canned  wax  beans)  in  that  it  will 


contain  added  zinc  diloride  in  an 
amount  reasonably  necessary  to  retain 
the  green  color  of  the  test  product  (up  to 
75  parts  per  million  of  zinc  in  the 
finished  food).  The  test  product  iheets 
all  requirements  of  S  155.120.  with  the 
exception  of  the  variation. 

The  permit  provides  for  the  temporary 
marketing  of  210.000  cases  of  number 
303  cans  and  190,000  cases  of  number  10 
cans  of  the  test  product.  The 
experimental  packs  of  the  test  product 
will  be  distributed  in  the  continental 
United  States.  The  test  product  is  to  be 
manufactured  at  the  Draper  Canning 
Co.,  Inc.,  plant  in  Milton,  DE. 

The  principal  display  panel  of  the 
label  states  the  product  name  as  "Cut 
Green  Beans,"  and  each  of  the 
ingredients  used  is  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  Part  101.  The  permit  is  effective  for 
15  months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  February  18, 1986. 

Dated:  October  7. 1085. 
Richard ).  Rook. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[PR  Doc.  85-27323  Piled  11-15-85;  8:45  am) 
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(Dockat  No.  8SM-0508] 

Davis  &  Geek,  American  Cyanamid  C04 
Premarfcet  Approval  of  NOVAFIL* 
Monofilament  Poiybutester  Suture, 
Nonabsortiable  Surgical  Suture,  U.S.P. 
(Clear  or  Blue) 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Davis  & 
Geek,  American  Cyanamid  Co.,  Wayne. 
NJ.  for  premarket  approval  under  the 
Medical  Device  Amendments  of  1976,  of 
the  NOVAFIL*  Monofilament 
Poiybutester  Suture,  Nonabsorbable 
Surgical  Suture,  U.SJ*.  (Clear  or  Blue). 
After  reviewing  the  recommendation  of 
the  General  and  Plastic  Surgery  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  December  18, 1985. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 


47460  Federal  Register  /  Vol.  50.  No.  222  /  Monday.  November  18.  1985  /  NoUces 


Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20657. 
FOH  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Callahan,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  209ia 
301-127-7238, 

SUPPLEMCNTARV  INFOfMIATKMi:  On 
September  17, 1984.  Davis  and  Geek, 
American  Cyanamid  Co.,  Wayne,  NJ 
07470,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
NOVAFIL*  Monofilament  Polybutester 
Suture.  Nonabsorbable  Surgical  Suture, 
U.S.P.  (Clear  or  Blue)  available  in  U.S.P. 
sizes  7/0  through  02  for  clear  sutures 
and  10/0  through  02  for  blue  sutures. 
The  device  is  indicated  for  use  in  all 
types  of  soft  tissue  approximation, 
including  use  in  cardiovascular  and 
ophthalmic  surgery,  but  not  in 
microsurgery  and  neural  tissue.  It  is 
recommended  for  use  where  the 
possibility  of  reduced  suture  reaction  is 
desired.  On  May  9, 1985,  the  General 
and  Plastic  Surgery  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  In  the  Federal  Register  of 
April  25, 1985  (50  FR  16227),  FDA 
published  a  final  rule  hsting  the  color 
additive  (phthalocyaninato(2-)]copper 
(21  CFR  74.3045)  for  use  in  coloring 
polybutester  nonabsorbable  sutures. 
The  regulation  became  effective  May  29, 
1985.  The  use  of  (phthalocyaninato     (2- 
)]copper  in  coloring  NOVAFIL* 
Monofilament  Polybutester  Suture. 
Nonabsorbable  Surgical  Suture,  U.SJ>. 
(Blue)  conforms  to  the  color  additive 
listing  requirement  specified  in  the  rule. 
On  September  30, 1985,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Thomas  J.  Callahan 
(HFZ-llO),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 


CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  of 
CDRH's  action  by  an  independent 
advisory  committee  of  experts.  A 
petition  is  to  be  in  the  form  of  a  petition 
for  reconsideration  under  S  10.33(b)  (21 
CFR  10.33(b)).  A  peUtioner  shall  identify 
the  form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  18, 1985,  file  with  the 
Docket  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  8, 1965. 
lohn  C  Villf  otth. 

Director  Center  for  Devices  and  Radiolosical 
Health. 

(FR  Doc.  85-27322  Filed  11-15-85;  8:45  am) 
BNXmO  COOC  4MIM1-M 


[Docket  Na  85M-0398] 

International  Hydron  Corp^  Premarket 
Approval  of  Hydron*  (Polymacon) 
Zero  4»  HydroptiHic  Contact  Lens 

AGENCY:  Food  and  Drug  Administration. 
ACnoN:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  International  Hydron 
Corp..  Woodbury,  NY,  for  premarket 


approval,  under  the  Medical  Device 
Amendments  of  1976.  of  the  Hydron* 
(polymacon)  f&fe  4*  HydropMifc 
Contact  Lens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  December  18. 1985. 
AOORESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Room  4-62,  5600  Fishers 
Land.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  E.  Lippmann,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Pood  and  Drug  Administration,  8757 
Georgia  Avenue.  Silver  Spring.  MD 
20910,  301-427-7940. 

SUPPlfMENTARY  INFORMATION:  On  July 

27. 1984,  International  Hydron  Corp.. 
Woodbury.  NY  11797.  submitted  to 
CDRH  a  supplemental  application  for 
premarket  approval  of  the  Hydron* 
(polymacon)  Zero  4*  Hydrophilic 
Contact  Lens.  The  spherical  lens  ranges 
in  powers  from  piano  to  —10.00  diopters 
(D)  and  is  indicated  for  extended  wear 
from  1  to  30  days  between  removal  for 
cleaning  and  disinfecting,  or  as 
reconunended  by  the  eye  care 
practitioner.  The  lens  is  indicated  for  the 
correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic  and  may  exhibit 
astigmatism  of  1.50  D  or  less  which  does 
not  interfere  with  visual  acuity.  On 
February  8. 1985,  the  Ophthabnic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  supplemental 
application.  On  August  9, 1985,  CDRH 
approved  the  supplemental  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Richard  E.  Lippman 
(HFZ-460),  address  above. 

The  labeling  of  the  Hydron* 
(polymacon)  Zero  4*  Hydrophilic 
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Contact  Lens  states  that  the  lens  is  to  be 
used  only  with  certain  solutions  for 
disinfection  and  other  purposes.  The 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than 
polymethylmethacrylate,  to  comply  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S!C.  301  et  seq.),  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58),  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  the  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  the  applicant  shall  correct  its 
labeling  to  refer  to  the  new  solution  at 
the  next  printing  or  at  any  other  time 
CDRH  prescribes  by  letter  to  the 
appUcant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  of  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.aJ(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  18. 1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 


seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  52Glh).  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  3eOj(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  8. 1965. 
lohn  C.  Villfortfa, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  8^27325  FUed  ll-15-«5:  8:45  am] 

BIUJNO  OOOC  41M-0t-M 


INTER-AMERICAN  FOUNDATION 

Fellowship  Advisory  Committee; 
Establishment 

In  accordance  with  Pub.  L.  92-463.  the 
Federal  Advisory  Committee  Act.  the 
Inter-American  Foundation  is 
establishing  a  Fellowship  Advisory 
Committee.  This  advisory  committee  is 
both  necessary  and  in  the  public 
interest.  The  committee  will  provide 
advice  on  a  continuing  basis  as 
requested  by  the  President  of  the 
Foundation  on  general  policy  matters 
relating  the  Foimdation's  fellowship 
programs.  This  includes: 

a.  Reviewing  fellowship  program 
objectives  in  light  of  the  Foundation's 
Congressional  mandate  and  the 
Foundation's  learning  priorities. 

b.  Evaluating  publications  generated 
by  Foundation  fellowship  programs. 

c.  Promoting  an  equitable  and  efficient 
screening  and  selection  process  for 
awarding  fellowships. 

d.  Communicating  Foundation 
fellowship  program  goals  to  academic, 
development,  and  philanthropic 
institutions. 

e.  Suggesting  appropriate  ways  for 
increasing  the  involvement  of  fellowship 
recipients  in  Foundation  funding, 
learning,  and  dissemination  activities. 
Robert  W.  MaaMc 

Executive  Vice-President 

[FR  Doc.  85-27313  Filed  11-15-85;  8:45  am] 

BtLUNG  CODE  702S-01-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Alaska  Land  Use  Council;  Meeting 

The  quarterly  meeting  of  the  Alaska 
Land  Use  Council  scheduled  for 


November  26, 1985  in  Anchorage, 
Alaska,  has  been  cancelled.  The 
Council's  next  regularly  scheduled 
meeting  would  be  in  Febraury  1986. 
For  further  information  contact: 

Alaska  Land  Use  Council,  Office  of  the 
Federal  Cochairman,  P.O.  Box  100120. 
Anchorage,  AK  99510.  (907)  272-3422. 
(FTS)  271-5485. 

Alaska  Land  Use  Conncil,  Office  of  the 
State  Cochairman  Designee.  Pouch 
AM.  Juneau,  AK  99811,  (907)  465-3562 

2600  Denali  St  Suite  700.  Anchorage.  AK 
99503.  (907)  274-1581 

Dated:  November  13. 1985. 

Wiiiam  P.  Horn. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  85-27362  Filed  11-15-85;  8:45  am] 
MLUNQ  CODE  431»-10-« 


Bureau  of  Land  Management 


[N-32651] 

Nevada;  Conveyance  and  Order 
Providing  for  Opening  of  Lands 

The  following  described  lands  were 
reconveyed  to  the  United  States  in  an 
exchange  and  title  was  accepted  on 
October  31. 1985: 

Mount  Diablo  Meridian.  Nevada 

T.  37  N.,  R.  56  E, 

5Sec.27.NWy4.SV4. 
T.  38  N..  R.  56  E., 

Seel: 

Sec.  11.  NV4: 

Sec  12.  SV^W^  SWy«SEV^-. 

Sec  13.  NW. 

Sec.  14,  SEV4NEV4,  SV^: 

Sec.  29. 
T.  38  N..  R.  57  E, 

Sec.  7" 

Sec  &  S^SWV«: 

Sec  17; 

Sec.  19* 

Sec  20!  NEy4SEV4. 

The  area  described  contains  approximately 
4,881.78  acres.  The  land  lies  in  Elko  County, 
approximately  25  miles  northeast  of  Elko. 
Nevada. 

All  minerals  are  in  private  ownership. 

On  the  30th  day,  commencing  with  the 
date  of  this  publication,  the  land 
described  above  will  be  open  to  the 
operation  of  the  public  land  laws, 
subject  to  valid  existing  rights,  existing 
classifications,  and  the  requirements  of 
applicable  laws.  All  valid  applications 
received  from  the  date  of  this 
publication  and  until  the  opening  of 
business  on  the  30th  day,  will  be 
considered  as  simultaneously  filed. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 


47482  Federal  Register  /  Vol.  50.  No.  222  /  Monday.  November  18,  1985  /  Notices 


In  exchange  for  the  above-described 
lands,  the  following  described  lands 
were  transferred  to  Andrew  M.  Boyd,  et 
al.: 

Mount  Diablo  Meridiaii,  Nevada 
T.  34  N.,  R.  57  E.. 

Sec  1,  lots  1.  2.  SV^NEV*.  SE%. 
T.  35  N.,  R.  57  E. 

Sec  36,  E%r4Ey4.  SE%. 
T.  34  N..  R.  58  E.. 

Sec  4.  lot  4.  SWV4NWV4.  SV/Vt,  WV4SE%; 

Sec  5,  lots  1,  2.  3, 4.  S%N^.  SVk; 

Sec  6.  lots  1  through  7.  SViNEV*. 
SEV4NWV'«,  EV4SWV4,  SEVi. 
T.  35  N.,  R.  58  E., 

Secl6.SW%; 

Sec  20; 

Sec  28; 

Sec30,EV^NWV4.EVfe 

Sec  34,  WViNWy*.  SE^NWVi,  SW%. 

NWV^SE^. 
The  area  de8cril>ed  contains  4.965.21  acres. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  documents. 

Inquiries  concerning  this  exchange 
should  be  addressed  to  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  831,  Elko,  NV  89801. 
Robert  G.  Steele. 

Deputy  State  Director,  Operations. 
(FR  Doc  85-27349  Filed  11-15-85;  &-45  am] 

MJJMQ  COOC  4310-IW-ll 


(AZ-027-<ft-4] 

Lower  Gila  North.  Black  Canyon, 
Middle  Gila,  Silver  Befl  Draft 
Management  Frameworic  Plan 
Amendment/Decision  Record  Ptioenix 
Distrfct,  Arizona  Availability  and  Public 
Conunent 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACnOM:  Notice  of  Availability  of  the 
Management  Frameworic  Plan 
Amendment,  Decision  Record  and 
Public  Conunent  Period. 


•m— amy:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  a  draft  Management 
Framework  Plan  Amendment/ 
Environmental  Assessment  (MFP 
Amendment/EA)  was  prepared  for  the 
Lower  Gila  North,  Black  Canyon.  Middle 
Gila  and  Silver  Bell  Planning  Areas.  A 
subsequent  Decision  Record  and  Finding 
of  No  Significant  Impact  (PONS!)  is 
available  for  public  conunent  for  30  days 
from  the  date  of  publication  upon  which 
the  Decision  will  become  final. 

The  Decision  amends  the  Land  Tenure 
Adjustment  section  of  the  Lower  Gila 
North  MFP  by  adding  the  statement: 
"this  amendment  will  make  public  lands 


in  Lower  Gila  North  available  for 
.  private  exchange  proposals  within  the 
following  designated  townships  and 
ranges—."  The  Black  Canyon,  Middle 
Gila  and  Silver  Bell  MFPs  have  been 
changed  to  identify  public  lands  that  are 
potentially  suitable  for  exchange  or 
application  under  the  Recreation  and 
Public  Purposes  Act  as  amended. 

Copies  of  the  Decision  Record  and 
FONSI  are  available  upon  request  from 
the  Phoenix  District  Office,  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027,  (602)  863^*464. 

The  Decision  Record  and  FONSI  will 
be  available  for  30  days  from  the  date  of 
publication  in  the  Federal  Register  for 
public  review.  Written  comments  should 
be  sent  by  that  date  to  the  District 
Manager,  Phoenix  District  Office,  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  85027. 

For  further  information  contact: 
William  T.  Childress  and  Arthur  E. 
Tower,  Area  Manager,  Bureau  of  Land 
Management,  Phoenix  District  Office, 
2015  West  Deer  Valley  Road,  Phoenix, 
Arizona  85027,  (602)  863-4464. 

Dated:  November  6, 1985. 
Moriyn  V.  looes. 
District  Manager. 


Bureau  of  Reclamation 

WesUands  Water  District.  San  Luis 
Unit,  Central  Valley  Project,  CaUfomla; 
Intent  To  Negotiate  a  Contract 

In  accordance  with  procedures 
established  by  the  Department  of  the 
Interior  concerning  public  participation 
in  water  service  and  repayment  contract 
negotiations,  the  Bureau  of  Reclamation 
announces  the  intent  to  negotiate  a 
contract  with  the  Westlands  Water 
District,  San  Luis  Unit,  Central  Valley 
Project,  for  the  repayment  of  a  loan  to 
prepare  feasibility  studies  for 
alternative  solutions  to  improve  the 
quality  of  agricultural  wastewater  in  the 
Central  Valley  of  California. 

The  Secretary  of  the  Interior,  acting 
through  the  Bureau  of  Reclamation, 
intends  to  execute  a  contract  to  seeing 
repayment  of  a  loan  for  up  to  $3,700,000 
to  the  Westlands  Water  District  for  the 
preparation  of  feasibility  studies  for 
alternative  solutions  to  improve  the 
quality  of  agricultural  wastewater  in  the 
Central  Valley  Project,  California.  Such 
funds  shall  be  repaid  within  20  years  at 
an  appropriate  interest  rate.  The  studies 
shall  include:  economic  feasibility 
studies  (including  water  trading  and 
marketing  opportunities);  technical 
feasibility  studies:  pilot  testing  of 
selenium  removal;  and  economic 
feasibility  studies  and  pilot  testing  of 


deep  well  injection  and  solar  pond  brine 
management. 

All  meetings  scheduled  by  the  Bureau 
with  the  Westlands  Water  District  for 
the  purpose  of  discussing  terms  and 
conditions  for  the  proposed  contract  will 
be  open  to  the  general  public  as 
observers.  Advance  notice  of  meetings 
will  be  furnished  only  to  those  parties 
who  have  submitted  a  written  request 
for  notification.  Requests  should  be 
addressed  to  the  Regional  Director, 
Bureau  of  Reclamation,  Attention:  Code 
440,  2800  Cottage  Way,  Sacramento. 
California  95825.  All  written 
correspondence  concerning  the 
proposed  contract  will  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

The  Public  is  invite  to  submit  written 
comments  on  the  form  of  the  proposed 
contract  for  a  15-day  period  after  the 
completed  contract  draft  is  made 
available  to  the  public.  However,  in  the 
event  that  little  or  no  public  interest  in 
the  negotiations  is  generated  in  response 
to  this  notice  and  local  news  releases, 
the  availability  of  the  proposed  form  of 
contract  for  public  review  and  comment 
may  not  be  formally  published  through 
the  Federal  Register  or  other  media. 

For  further  information  on  the 
contract  negotiations,  contact  Mr.  John 
Budd,  Contracts  and  Repayment 
Specialist,  at  the  above  address,  or 
telephone  (916)  978-5034. 

Dated:  November  12, 1985. 
Clifford  I.  Barrett, 

Acting  Commissioner  of  Reclamation. 
[FR  Doc.  85-27345  Piled  11-15-85;  8:46  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wikftife  Service 
Receipt  of  Application  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.) 
PRT  608685 

AppNcant  Riverside  County  et  sL, 
Riverside.  CA  92501-3656 

The  applicant.  Riverside  County  and 
nine  cities  therein,  requests  a  permit  to 
take  Coachella  Valley  Fringe-toed 
Lizards  [Uma  inomata),  a  species  listed 
as  threatened,  incidental  to  certain 
development  and  conservation  activities 
proposed  to  be  conducted  in  the  area 
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pursuant  to  a  multi-party  agreement 
(Agreement)  implementing  the 
Coachella  Valley  Fringe-toed  Lizard 
(CVFTL)  Habitat  Conservation  Plan 
(HCP).  The  permit  is  being  applied  for  in 
accordance  with  section  10(a)(lJ(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  and  50  CFR  17.22(b)(1). 

A  basic  element  of  the  application  is 
the  Agreement  which  legally  binds  all 
parties  to  carry  out  the  elements  of  the 
HCP.  In  addition,  the  Agreement  creates 
a  funding  mechanism  that  is  able  to 
support  the  research,  enhancement, 
maintenance,  management  monitoring 
and  other  conservation  and  mitigation 
measures  provided  for  in  the  HCP. 
Funding  is  to  be  provided  through 
mitigtion  fees,  assessments  and  other 
devices.  The  Agreement  would  establish 
a  permanent  institutional  structure  to 
insure  uniform  protection  and 
conservation  of  the  habitat  throughout 
the  area  despite  the  division  of  the 
habitat  by  the  overlapping  jurisdictions 
and  complex  pattern  of  public  and 
private  ownership. 

The  HCP  was  developed  to  insure  the 
long  term  conservation  of  the  species  by 
minimizing  and  mitigating  the  impacts 
development  would  have  on  the  CVFTL 
by  permanently  preserving  the  species 
habitat  through  transfer  of  private  lands 
to  the  public,  providing  funding  in 
perpetuity  through  the  limited 
development  which  would  be  allowed, 
improving  existing  habitat  and 
reclaiming  former  habitat  and 
researching  and  monitoring  various 
aspects  of  the  areas  ecology. 

Copies  of  this  application,  its 
supporting  documents.  Habitat 
Conservation  Plan  and  implementing 
Agreement  are  on  file  at  the  following 
locations  and  are  available  for 
inspection  by  the  public  during  normal 
business  hours:  Federal  Wildlife  Permit 
Office,  1000  N.  Glebe  Road,  Room  611. 
Arlington,  VA  22201  (703/235-1903);  U.S. 
Fish  and  Wildlife  Service,  Region  1, 
Office  of  Federal  Assistance;  Lloyd  500 
Building,  Suite  550,  500  N.E.  Multnomah 
Street,  Portland,  Oregon  97232  (503/231- 
6134):  U.S.  Fish  and  Wildlife  Service 
Sacramento  Office  of  Endangered 
Species.  2800  Cottage  Way,  Room 
#1823.  Sacramento,  CA  95825  (916/484- 
4935)  and  Riverside  County  Planning 
Department,  4080  Lemon  Street,  9th 
Floor.  Riverside,  CA  92501  (714/787- 
6181). 

Interested  persons  may  comment  on 
this  application  within  30  days  of  the 
date  of  this  publication  by  submitting 
written  views,  arguments,  or  data  to  the 
Director  at  the  above  address.  Please 
refer  to  PRT  698685  when  submitting 
comnwnts. 


Dated:  November  12. 1965. 
R.  K.  Robinsoo. 

Chief.  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 
[PR  Doc.  85-27416  Filed  11-15-85:  8:45  am) 
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Minerals  Management  Service 

Outer  Contmentai  SheM .  Eastern  QuH 
of  Mexico;  Leasing  SystenM,  Sale  94 

SecHon  8(a)(8)  (43  U.S.C.  1337(a)(8))  of 
the  Outer  Continental  Shelf  Lands  Act 
(OCSLA)  requires  that,  at  least  30  days 
before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and  published 
in  the  Federal  Register 

1.  Identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

The  Notice  is  published  pursuant  to 
these  requirements. 

1.  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  94, 
blocks  will  be  offered  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1)):  (a)  bonus  bidding  with  a 
fixed  16%-percent  royalty  on  all 
unleased  blocks  in  less  than  400  meters 
of  water  and  (b)  bonus  bidding  with  a 
fixed  12V^-percent  royalty  on  all 
remaining  unleased  blocks. 

a.  Bonus  Bidding  with  a  16%-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments,  but  may  yield  more  rewards 
if  a  commercial  fleld  is  discovered.  The 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploration. 

b.  Bonus  Bidding  with  a  IZV^-Percent 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  It  has 
been  chosen  for  certain  deeper  water 
blocks  proposed  for  the  Eastern  Gulf  of 
Mexico  (Sale  94)  because  these  blocks 
are  expected  to  require  substantially 
higher  exploration,  develoment,  and 
production  costs,  as  well  as  longer  times 
before  initial  production,  in  comparison 
to  shallow  water  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 
minimum  economically  developable 
discovery  on  a  block  in  such  high-cost 
areas  under  a  12V^-percent  royalty 
system  would  be  less  than  for  the  some 
blocks  under  a  16%-percent  royalty 
system.  As  a  result,  more  blocks  may  be 
explored  and  developed.  In  addition,  the 


lower  royalty  rate  system  is  expected  to 
encourage  more  rapid  production  and 
higher  economic  profits.  It  is  not 
anticipated,  however,  that  the  larger 
cash  bonus  bid  associated  with  a  lower 
royalty  rate  will  significantly  reduce 
competition,  since  the  higher  costs  for 
exploration  and  development  are  the 
primary  constraints  to  competition. 

2.  Designation  of  Blocks.  The  selection 
of  blocks  to  be  offered  under  the  two 
systems  was  based  on  the  following 
factors: 

a.  Lease  terms  on  adjacent,  previously 
leased  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12V4-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  ares  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered  under 
each  system  are  shown  on  Map  2 
entitled  "Eastern  Gulf  of  Mexico  Lease 
Sale  94  Bidding  Systems  and  Bidding 
Units,  Final."  This  map  is  available  from 
the  Minerals  Management  Service.  Gulf 
of  Mexico  Region,  3301  North  Causeway 
Boulevard,  Metairie,  Louisiana  70002. 
Wm  D.  Bettenberg, 
Director. 

Approved: 
Donald  Paul  Hodel, 
Secretary  of  the  Interior. 
November  13, 1965. 

(PR  Doc.  85-27430  Filed  11-15-85:  8:45  am) 
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National  Parle  Service 

Women's  Rights  National  Histortcal 
Park  Advisory  Commission;  Msetkig 

agency:  Women's  Rights  National 
Historical  Park  Advisory  Commission, 
National  Parte  Service.  Interior. 
action:  Meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  Women's 
Rights  National  Historical  Park 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 

date:  December  3, 1985,  9:00  a.m.  to  4K)0 
p.m.  December  4. 1985.  9.-00  a.m.  to  1:00 
p.m. 

ADDRESS:  Women's  Rights  National 
Historical  Park.  116  Fall  Street,  P.O.  Box 
70.  Seneca  Falls,  New  York  13148. 

FOR  FURTHER  INFORMATION  CONTACT 

Judy  Hart,  Superintendent,  Women's 
Rights  National  Historical  Park,  116  Fall 


/ 
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Street.  P.a  Box  TOl  Seacca  PaU*.  New 
York  ISMIk  (315i5C»-2991. 
Steven  ILUMfa. 

DepatjrlUgkMalDinclar.  North  Atfamtic 
Regian. 

Novembers  1985. 

|FR  Doc.  K-^«1Z  Piled  1M5-8S;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Richard  E.Kar»matsu  et  aL  v.  Unllad 
Sta^Bs;  Motic*  of  Setttement  in  Class 
Action  Lawsuit 

In  Richard  E.  Karamatsu,  et  ol.  v. 
United  States,  Ckiims  Cowl  Na  224- 
850.  attorneys  for  pJaintiffs  »nd  the 
United  States  have  entered  into  a 
settlement  agreement.  On  October  4, 
1985,  the  Court  ordered  that  a  copy  of 
the  following  be  pnbhabed  in  the 
Federal  Registef. 

Tor  Current  and  Former  Federal 
Empiujees  Entitled  to  a  Territorial  Cost- 
of-Ltving  AHowance 

Most  federal  civilian  employees  in 
Alaska,  Hawaii.  Guam.  Puerto  Rico,  and 
the  Virgin  Islands  receive  a  cost-of- 
living  allowance  ("COLA")  from  the 
United  States  as  a  supplement  to  their 
pay.  (For  purposes  of  this  notice. 
"COLA"  includes  the  Territorial  Cost-of- 
Living  Allowance  or  "TCCWA"  that 
Postal  Service  employees  receive). 
COLA  is  iatended  to  conpensate 
employees  for  differences  in  living  costs 
between  the  local  area  and  Washington, 
D.C.  From  time  to  time,  the  United 
States  has  increased  or  decreased  the 
COLA  rates  in  the  various  areas  in 
accordance  with  its  measurements  of 
changes  in  living  costs.  Federal 
employees  have  not  been  afforded  an 
opportunity  to  comment  on  changes  in 
COLA  rates  or  methodology. 

In  1981,  federal  employees  in 
Anchorage,  Alaska,  filed  a  class  action 
lawsuit  challenging  reductions  which 
had  been  made  in  their  COLA  rates. 
Aloniz  et  aJ.  v.  O^ice  of  Personnel 
Management,  545  F.  Sapp.  11&2  (D. 
Alaska  1982),  728  F.2d  14«0  (Fed.  Cir. 
1984).  Although  earlier  COLA  cases  in 
Alaska,  Puerto  Rico  and  Hawaii  bad 
been  unsuccessful  for  the  employees 
involved,  the  pfaintiffs  prevailed  in  the 
Alaniz  case.  The  United  States  Coml  of 
Appeals  for  the  Federal  Circuit  held  that 
any  reductions  in  COLA  rates  instituted 
after  January  la  195^  (the  effective  date 
of  the  Civil  Service  Reform  Act  of  1978) 
without  formal  notice  to  the  employees 
and  epportumty  for  comment  were 
invalid.  The  Anchorage  employees  are 
now  receiving  back  pay  to  restore  the 


invalid  COLA  re«fBGtHin9.  Other  rwrtes 
in  the  Alaniz  case  remain  to  be  decided. 
After  the  coart  of  ^spnls  decision  m 
Alaniz,  demand  was  made  upon  the 
United  State*  to  restate  Ibe  COLfik 
reductions  in  the  other  COIA  areas  as 
well.  The  United  States  refused  to  do  so, 
citing  different  circumstances  in  the 
other  areas  and  also  vSrioos  defenses. 
•     including  delay  by  employees  in  the 
other  areas  in  making  tfieir  claims  and 
the  farhffe  of  the  eariier  suits. 
Employees  in  the  other  areas  dierefore 
organized  steering  committees  and 
retained  the  attorneys  who  had 
represented  the  Alaniz  class  to  fik  a 
new  dass  action  lawsuit  against  the 
United  States.  That  suit  vres  commenced 
on  April  18s  1985.  Karamatsu  et  at.  v. 
United  States.  United  States  Qaims 
Court  No.  224-85C.  The  Karamatsu  case 
aiq>lies  to  all  COLA  areas  which  have 
experienced  COLA  reductions  since 
January  10, 1978,  exc^  Anchorage, 
Alaska;  Le„  it  apptics  to  the  Hawaiian 
Islands,  Guam,  Puerto  Rico,  the  Virgin 
Islands,  and  Juneau  and  Fairbanks. 
Alaska.  The  complaint  in  Karamatsu 
seeks  back  pay  for  COLA  reductions 
since  January  10, 1979,  plus  interest, 
attorxwy's  fees,  and  expenses  of 
litigation. 

The  United  States  opposed  class 
certification  in  Karamatsu.  In  addition, 
on  June  17. 1985,  the  United  States  filed 
its  answer  to  the  complaint  in 
Karamatsu,  denying  liabihty  for  the 
reasons  mentioned  above  and  asserting 
a  counterclaim.  The  counterclaim 
alleges  that  federal  employees  are  Kable 
to  the  goremment  for  the  amount  of  any 
COLA  increases  since  January  10, 197a 
The  United  States  ai-gnes  that,  if  CCHj\ 
reductions  without  notice  and  comment 
are  void,  as  held  in  Alaniz,  COLA 
increases  withoiut  notice  and  comment 
must  be  void  as  well  In  some  areas,  the 
COLA  increases  substantially  exceed 
the  decreases. 

During  the  past  several  months,  the 
attorneys  for  the  plaintiffs  and  the 
defendant  in  Karamatsu  and  Alaniz 
have  conducted  intensive  negotiations 
in  an  attempt  to  reach  a  sett^raent. 
Numerous  meetings  and  conferences 
have  also  been  held  between  plaintiffs" 
attorneys  and  the  steering  committees. 
A  settlement  has  now  been  reached.  It 
has  beoi  approved  by  the  attorneys  for 
the  parties  but  it  will  not  become 
effective  unless  and  until  H  is  approved 
by  the  courts  following  a  period  for 
comment  by  class  members.  The 
purpose  fA  this  nobcc  is  to  explain  the 
proposed  settlement  and  to  explain  how 
affected  persons  can  obtain  more 
infonnatioa  and  provide  their  views 
regarding  Ibe  settlement 


The  basic  terms  of  tfie  settlement  are 
set  forth  in  a  docuuieut  executed  by  the 
attome]rs  for  tfie  parties  and  filed  in 
court  on  October  S.  MBS,  eirtftled 
•AMENDED  TERMS  OP 
SETTLEMENT."  The  document  provides 
as  foHows: 

Amendad  Tanas  af  finttUaisnt 

The  parties,  by  and  through  their 
comtsd,  propose  to  settle  this  matter  on 
terms  and  conditions  summarized  as 
follows: 

1.  The  defendant  will  withdraw  its 
opposition  to  class  certification,  and  the 
parties  stipulate  to  certification  of  the 
following  class: 

All  persons  enpioyea  by  the  United  States 
or  an  agency.  estAbbshment  or 
instrumentality  thereof,  or  by  a  corporation 
owned  by  the  United  States,  including  the 
United  States  Postal  Service,  the 
Administrative  CMBce  of  tke  United  States 
Courts,  the  General  Accounting  Onice.  and 
Non-Appropriated  Fund  Agendes,  who  are  or 
were  entitled  to  receive  a  cost-of-living 
allowance  or  a  like  payment  as  part  of  basic 
pay  ('"COLA")  porsuant  to  5  U.S.C.  59«,  5 
CTF  5M.201-.213,  and/or  Execotfve  Orders 
10.000  and  11,137.  or  pnrsuanl  to  oAer 
statute,  regulation,  aiknimstrstive  practice,  or 
contract  at  the  rate  estabhshed  parsoant  to 
any  of  those  provtsieiis,  at  mtf  time  after 
January  10, 197B.  and  before  the  end  of  the 
Back  Pay  Period  (as  subae«)tierklly  defined) 
except  to  the  extent  such  persona  were  sr  are 
employed  witliin  SO  road  miles  of  Anchorage, 
Alaska. 

2.  The  defendant  will  pay  back  pay  to 
class  members  as  a  consequence  of 
prior  changes  in  the  COLA  rate,  as 
described  below. 

3.  For  purposes  of  this  settfement,  a 
"COLA  overpayment"  is  a  COLA 
payment  made  using  a  COLA  rate 
exceeding  the  COLA  rate  in  effect  in  the 
relevant  location  on  January  10. 1979, 
and  the  amount  of  the  overpayment  is 
the  difference  between  the  COLA  paid 
and  that  which  would  have  been  paid 
using  the  January  10. 1979  COLA  rate.  A 
"COLA  underpayment"  is  a  COLA 
payment  made  using  a  COLA  rate  less 
than  the  COLA  rate  hi  effect  in  the 
relevant  location  on  January  10, 1979, 
and  the  amount  of  the  tmderpayment  is 
the  difference  between  the  COLA  paid 
and  that  which  aroold  have  been  paid 
using  the  January  10. 1979  rate. 

4.  For  purposes  of  this  settlement,  in 
determining  whether  a  class  member  fn 
Puerto  Rico  received  an  overpayment  or 
an  underpayment  after  December  2, 
1979,  the  COLA  rate  on  January  TO,  1979 
for  all  areas  of  Puerto  Rico  will  be 
deemed  to  be  10  percent,  and  for  areas 
outside  San  Juan,  the  COLA  rate  will  be 
assumed  to  have  been  reduced  to  7.5 
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percent  on  December  2, 1979,  instead  of 
5  percent 

5.  Defendant  will  make  net  COLA 
payments  [i.e.,  COLA  underpayments 
less  COLA  overpayments)  to  all  class 
members  in  accordance  with  procedures 
and  a  timetable  incorporated  into  a 
stipulation  and  order.  These  payments 
shall  be  made  out  of  the  judgment  fund 
if  available,  or  otherwise  out  of  agency 
appropriations  or  other  funds  as 
appropriate.  The  net  COLA  payments 
will  cover  the  entire  period  from  January 
10. 1979  until  the  first  pay  period 
commencing  on  or  after  a  date  to  be 
specified  in  the  stipulation  and  order 
(the  "Back  Pay  Period").  Effective  at  the 
end  of  the  Back  Pay  Period.  COLA  rates 
will  be  set  at  the  higher  of  the  current 
COLA  rate  then  in  effect  or  the  ]anuary 
10, 1979  COLA  rate  and  will  remain  at 
that  level  until  a  change  is  promulgated 
in  accordance  with  regular  reevaluation 
procedures. 

6.  Defendant's  counterclaim  against 
class  members  will  be  dismissed  with 
prejudice.  Defendant  will  be  permitted 
to  set  off  COLA  overpayments  against 
COLA  underpayments  with  respect  to 
such  class  members. 

7.  Plaintiffs  will  establish  a  non-profit 
corporation  for  each  COLA  area  (or 
group  of  similar  areas).  Defendant  will ' 
make  a  one-time,  lump  sum  payment  of 
$100,000  to  be  used  for  the  common 
benefit  of  all  class  members  in  Oahu, 
Maui,  Molokai,  the  Virgin  Islands,  and 
Guam.  Such  payment  will  be  prorated 
among  the  non-profit  corporations  for 
the  areas  concerned  and  will  be  used  for 
the  benefit  of  Federal  employees  in  the 
areas  for  purposes  approved  by  the 
Court. 

8.  Class  members  will  dismiss  or 
waive  all  remaining  claims,  whether 
pending  or  inchoate,  for  additional  relief 
including,  but  not  limited  to,  claims  for 
additional  back  pay  [e.g.,  based  on 
methodology  or  setoffs  of  COLA 
overpayments  against  COLA 
underpayments),  prejudgment  interest, 
postjud^ment  interest,  sanctions, 
attorneys'  fees,  and  declaratory  relief. 
Such  waiver  does  not  apply  to  claims  for 
additional  entitlement  under  the  Fair 
Labor  Standards  Act  resulting  from 
COAL  adjustments,  or  to  claims  not 
related  to  COLA. 

9.  Class  members  will  be  barred  from 
making  any  challenges  to  the 
methodology  used  to  compute  COLA  or 
COLA  rates  which  have  been 
promulgated  by  the  Office  of  Personnel 
Management  ("OPM")  and  utilized 
during  the  Back  Pay  Period.  Neither  the 
previous  sentence  nor  paragraph  8  is 
intended  to  prevent  class  members  from 
challenging  any  methodology  or  actual 
COLA  rates  which  OPM  uses  in 


connection  with  future  COLA 
determinations,  even  if  such 
methodology  is  unchanged  from  that 
utilized  during  the  Back  Pay  Period. 

10.  Notwithstanding  their  waiver  of 
prejudgment  interest,  class  members 
will  be  entitled  to  such  interest  in  the 
event  any  statute  authorizing  such 
interest  on  claims  of  this  kind  is  enacted 
after  July  1, 1985. 

11.  This  settlement  is  made  in 
connection  with  the  settlement  in  the 
case  of  Alaniz  et  al.,  v.  Office  of 
Personnel  Management,  et  al..  No.  A81- 
072  Civ.  (D.  Alaska)  ["AJaniz'l  Alaniz 
is  proposed  to  be  settled  upon  terms 
essentially  identical  to  those  in  this 
case.  The  Alaniz  class  consists  of 
Federal  employees  in  the  Anchorage, 
Alaska,  COLA  area.  Under  this 
settlement,  the  Alaniz  class  members, 
who  have  already  received  back  pay, 
will  also  give  up  claims  for  additional 
relief  to  the  extent  described  in 
paragraphs  8, 9.  and  10  above. 

12.  In  addition  to  the  payments  of 
back  pay  described  in  paragraph  5 
above,  the  defendant  will  reimburse  the 
members  of  the  Alaniz  class  and  the 
Karamtsu  class  with  an  amount  of 
money  to  be  determined  as  follows:  The 
Court  in  Alaniz  has  previously 
determined  that  15  percent  of  each  class 
member's  recovery  in  that  case  will  be 
withheld  and  paid  as  attorney's  fees. 
Under  this  settlement,  the  defendant 
will  reimburse  the  Alaniz  class  members 
for  %  of  that  amount  (or  10%  of  each 
recovery),  so  that  the  net  reduction  in 
back  pay  on  account  of  attorneys'  fees 
for  Alaniz  plaintiffs  will  be  5%. 
Similarly,  in  this  case,  5  percent  of  the 
amount  due  to  class  members  will  be 
withheld  as  attorneys'  fees  and  the 
defendant  will  pay  a  matching  5  percent 
(subject  to  a  maximum).  The  payments 
and  reimbursements  described  in  this 
paragraph  are  in  full  satisfaction  of  all 
claims  relating  to  attorneys'  fees  and 
other  claims  as  described  paragraphs  8 
and  9  above. 

13.  The  defendant  will  reimburse 
members  of  the  class  or  their  attorneys 
for  all  reasonable  costs  of  litigation 
actually  incurred,  up  to  a  maximum  of 
$50,000.  In  addition,  1.0%  of  the  amounts 
of  back  pay  due  under  paragraph  5 
above  will  be  withheld  and  paid  into  a 
separate  escrow  account  to  cover 
litigation  costs  not  covered  by  the 
defendant's  reimbursement.  Any 
amounts  remaining  in  the  escrow 
account  after  payment  of  all  expenses 
shall  be  utilized  as  approved  by  the 
Court.  Counsel  for  the  class  expect  that 
it  will  best  serve  the  interests  of  class 
members  to  distribute  such  excess,  if 
any,  pro  rata  to  the  nonprofit 
corporations  for  the  respective  COLA 


areas  to  be  used  for  the  benefit  of 
federal  employees  in  the  areas. 

14.  Judgments  .will  be  entered  for  all 
members  of  the  class  who  cannot  be 
located  by  a  date  to  be  specified  in  the 
stipulation  and  order,  based  upon  the 
calculations  of  the  United  States  and  its 
agencies.  The  judgment  amounts 
allocable  to  attorneys'  fees  and  costs  of 
litigation,  including  all  amounts  due 
under  paragraph  12  above,  will  be  paid 
promptly  after  entry  of  such  judgments, 
regardless  of  whether  the  portion  of  the 
judgment  to  be  paid  to  the  employee  has 
actually  been  paid. 

15.  OPM  will  permit  a  minimum  of  60 
days  for  public  comment  in  connection 
with  its  upcoming  rulemaking 
proceeding  relating  to  the  methodology 
to  be  used  in  the  future  to  establish 
COLA  rates. 

16.  This  settlement  is  subject  tp  the 
approval  of  the  courts  in  both  of  the 
cases.  Should  either  court  disapprove 
any  term  of  the  settlement,  neither  party 
will  be  bound  by  any  other  term  of  the 
settlement. 

Under  the  terms  of  the  settlement  as 
stated  above,  the  United  States  has 
agreed  to  pay  to  federal  employees  in  all 
COLA  areas  the  entire  net  amount  by 
which  their  COLA  has  been  reduced 
from  its  January  10, 1979  level.  From 
employees  in  some  categories  '  and 
areas,  COLA  rates  have  been  reduced 
below  their  January  10, 1979  level  and 
have  not  subsequently  exceeded  that 
level,  and  these  employees  will  receive 
back  pay  without  any  setoff  for 
overpayments.  These  include,  for 
example,  employees  in  the  local-retail/ 
private-housing  category  in  San  Juan, 
Kaui,  and  the  Island  of  Hawaii.  For 
employees  in  areas  where  the  COLA 
rate  has  at  times  exceeded  its  January 
10, 1979  level,  the  settlement  means  that 
overpayments  will  be  offset  against 
underpayments  in  arriving  at  the  net 
amount  due.  For  example,  in  the  local- 
retail/private-housing  category, 
increases  greatly  exceeded  decreases  in 
Oahu,  Maui,  Molokai,  and  the  Virgin 
Islands,  and  therefore  persons  who  were 
continuously  employed  in  those  areas 
since  January  10, 1979  will  not  receive 
back  pay.  (A  special  rule  is  provided  for 
Puerto  Rico  because  of  the  consolidation 


'  Employees  in  each  COLA  area  are  claisiried 
into  f6ur  categories,  depending  on  whether  they 
have  the  use  of  federal  housing  and/or  a  federal 
commissary  or  PX.  COLA  rates  and  changes  thereof 
usually  differ  t>etween  categories  within  the  same 
COLA  area.  An  employee  who  wishes  further 
information  about  his  or  her  category  and  COLA 
history,  including  rates  and  dates  of  changes  in 
rates,  should  contact  his  or  her  agency's  local 
personnel  office. 
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of  two  COLA  areas.)*  However,  any 
amount  by  which  increases  exceed 
decreases  will  be  waived  by  the  United 
States,  and  class  members  will  not  have 
any  liabiHty  to  the  government  for  the 
difference.  APso,  a  person  employed  in 
any  CX>LA  area  daring  the  period  of  a 
reduction  will  be  entrtted  to  receive 
bac)(  pay  ff  he  or  she  was  not  empfoyed 
during  a  period  of  increased  COLA  long 
enough  to  offset  the  reduction. 

A  cutoff  date  for  the  end  of  the  Back 
Pay  Period  will  be  determined  and  set 
forth  in  a  Stipulation  to  be  presented  to 
the  court  at  the  time  the  settlement  is 
presented  for  final  approval.  The  cutoff 
date,  which  will  be  af\er  the  settlenrtent 
becomes  effective,  will  mark  the  end  of 
the  Back  Pay  Period,  and  COLA  rates 
will  then  be  set  at  their  then-onrent 
level  or  the  fanuary  la  1979  level 
whichever  is  higher  in  each  area. 

The  StipnlatioD  will  also  contain 
detailed  procedures  to  govern  the  back 
pay  process.  It  will  provide  a  method  for 
determining  the  gross  amount  of 
additional  COLA  due  to  each  individual 
past,  present  or  future  employee,  placing 
upon  the  employee's  agency  the  duty  of 
making  the  initial  computation  and 
sending  it  to  the  employee  for 
verification.  The  Stipulation  will  provide 
a  metfrad  for  the  United  States  to  set  off. 
from  the  back  pay  of  an  employee,  the 
amount  of  any  claim  which  the 
government  may  have  against  that 
empiojree  due  to  other  debts,  such  as 
defaulted  student  loans  or  home  loans. 
It  will  provide  a  method  of  resolving 
disagreements  over  computations  or 
setoffs.  It  will  contain  methods  for 
dealing  with  changes  of  address, 
employees  wfto  cannot  be  located,  and 
other  adminisfrafh-e  issues.  The 
Stipulation  also  will  specify  the  manner 
in  whirf>  the  UnHed  States  will  make 
payments,  which  will  occur  over  an 
extended  pmod  of  lime  on  an  agency- 
hy-agency  basis.  Payments  will  come 
from  the  fudgmenl  Fund  in  most  cases.  If 
is  not  possible  to  estimate  at  this  time 
how  long  the  back  pay  process  might 
take,  bat  experience  with  the  Afaniz 
case  indicates  that  it  may  take  a  year  or 
longer  to  process  payments  for  the 
majority  of  employees  in  most  agencies. 


*  PtMito  Rico  brmerty  csmnted  of  two  COLA 
Mreac  Sm  lun.  and  aH  parts  of  Ibe  isiaad  tsiccpl 
San  Juan.  On  January  10,  1979.  the  COLA  rale  was 
10  percent  in  San  [uan  and  5  percent  outside  Sao 
luan.  Uter  in  m9.  file  tvm>  aMowancr  areas  were 
con«olid««ed  otto  owe  area,  and  Ae  r»fe  far  ttwf 
consolidafed  area  was  set  »«  5  percerrt  on  Decemtwr 
Z  ISTS.  TW  nlr  ncjcMe^  to  7.5  percent  on 
Novemiwr  «.  HML  TV-  wHliiiw.iH  offrnv*  federal 
employees  iiiliiJi  Sm  )aam  to  rMe««e  l»cir  pay  for 
the  entile  Back  Piqr  ftmA  ImK  in  a  leraer  amiranf 
than  San  »iiiiwplunn  far  »>  period Decemfcer  2. 
1979  throu^  WasuMbu  la  nm. 


A  total  of  6  percent  of  the  gross 
amount  of  each  employee's  back  pay 
will  be  deducted  to  pay  attorneys'  fees 
and  expenses.  The  balance  of  94  percent 
will  be  paid  to  die  employee  in 
accordance  with  the  Stipulation.  Of  the 
6  percent,  5  percent  will  be  paid  to  the 
plaintiffs'  attorneys  as  compensation  for 
obtaining  the  back  pay  award  and 
administering  its  distribution.*  and  the 
remaining  1  percent  will  be  paid  into  an 
escrow  account  to  cover  out-of-pocket 
costs  of  this  litigation.  The  United  States 
has  also  agreed  to  pay  $50,000  toward 
the  costs  of  this  Utigation.  It  is 
anticipated  that  any  amounts  remaining 
in  the  1  percent  escrow  account  after 
utilizing  the  $50iX)0  and  paying  other 
expenses  will  be  distributed  pro  rata  to 
nonprofit  cwporations  which  will  be 
established  for  each  COLA  area  or 
group  of  similar  areas.  The  distribution 
is  expected  to  be  made  according  to  the 
number  of  employees  in  each  area.  In 
addition,  a  SlOOiOOO  lump  sum  payment 
will  be  made  by  the  United  States  and 
prorated  among  the  noflfprofit 
corporations  for  areas  which  have  had 
COLA  increases  exceeding  decreases. 
The  nonprofit  corporations  are  intended 
to  assist  in  disseminating  information 
abottt  the  back  pay  process,  to  play  an 
active  role  in  the  COLA  rulemaking 
process  in  the  future,  and  to  provide 
general  organization  and  assistance 
with  respect  to  issues  concerning  the 
compensation  of  federal  enoployees.  The 
purposes  and  powers  of  all  the  nonprofit 
corporations  and  the  particular  manner 
of  proration  will  be  specified  in  the 
Stipulation  and  approved  by  the  court 

The  plaintiffs  will  dismiss  their 
remaining  claims  against  the  United 
States.  These  include  claims  for 
statutory  attorneys'  fees,  prejudgment* 


'  The  agreeaicnt  betwwen  (lie  •RorBBym  oad  ttie 
class  representatives  provides  for  a  rnntMntnt  (ec 
of  10  percent  of  the  amounts  recoverad.  The  United 
Stales  had  agreed  to  pay  an  amount  to  the  attorneys 
which  wiU  be  otiRzed  to  sathfy  Hie  remaining  5 
percent. 

*  The  agieeiiwirt  preserves  the  riflif  of  claas 
memben  to  recover  preiudpnera  iotentt  in  tke 
event  any  statute  authorizing  such  interest  on 
claims  of  this  kind  is  enacted  after  (uly  1,  TOSS.  The 
attorneys  for  the  das*  k»»e.  orer  the  tasf  ei^hleen 
months,  drafted  poasifale  legiiiatrre  biOa  and 
discussed  them  with  vstiova  Con^retaiesal 
representatives,  but  there  is  no  aa»if«n/-y  ((^t 
Congress  will  act  If  a  sfahite  is  enacted  and 
prejudgment  interest  beeomee  araifabte.  imless 
Congress  pisnyks  ottcnmsc  it  is  exptctcd  tkal  the 
interest  will  be  dialtiUilMl  to  claas  nwnfaers  in  a 
judicially  approved  maimer.  wMhout  further  notice 
to  das*  member*.  The  court  may  make  simplifying 
assumptioto  concuwlin  the  dMes  of  accrtiat  and 
payment  af  back  pay  ditat  and  atay  pravide  for 
the  payment  of  am  nil  Is  af  itiitat  to  the  lesycctive 
nonprofit  cacpetatkui  instead  o{  the  ga^>lo^ie. 


and  poc^udgment  interest  and 
additional  COLA  for  the  Back  Pay 
Period  over  the  lanuary  10. 1979  level. 

Class  members  may  comment  upon  or 
object  to  the  proposed  settlement. 
Objections  must  be  made  in  writing  by 
December  1, 1985  and  be  directed  to  the 
attorneys  for  the  plaintiffs  at  tfie 
following  address:  Robert  G.  Mnllendore 
and  Bennet  A.  McConaughy.  Roberts  * 
Shefelman.  4100  Seafirst  Fifth  Avenue 
Plaza,  Seattle,  Washington  98104-3178. 

The  attorneys  will  make  copies  of  all 
objections  available  to  the  court.  The 
complete  file  in  rtiis  case  may  be 
examined  at  the  United  States  Claims 
Court,  Office  of  the  Clerk,  717  Madison 
Place.  N.W..  Washington.  D.C  20005. 
under  case  number  224-85C. 

Class  members  who  have  questions  or 
comments  may  call  the  following  toll- 
free  number  1-800-438-COLA  (1-800- 
438-2852].  The  number  will  be  in 
operation  Monday  through  Friday 
beginning  October  23, 1985,  during  the 
hours  of  9:00  A.M.-12«)  noon  and  2:00- 
5:00  P.M.,  Pacific  Time. 

This  notice  is  published  by  order  of 
the  United  States  Claims  Court  filed  on 
October  4, 1985. 

Dated:  Novembet  12. 1986. 
Richard  K.  Willwd, 

Assistant  Attorney  GettaaL  ChriiDniakm. 
[PR  Doc.  8K-27423  PUed  11-15-M:  «C45  amf 

BILLINQ 


NATIOMM.  FOUNDATION  ON  THE 
ARTS  AND  NUMANITIES 

D«8ign  Arts  Advtwry  Paml;  m«Biig 

Pursuant  to  section  10(a)(Z)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Elesigo  Arts 
Advisory  Panel  (Fellowships  Section)  to 
the  National  Coimcil  on  the  Arts  will  be 
held  on  December  2-3. 19B5.  from  9:00 
a.m.-«:00  p.m.  in  room  Ki-14  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20S06l 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  on  December  3,  from  430O- 
6:00  p.m.  for  a  recap  and  policy 
discussion. 

The  remaining  sessions  of  this 
..meeetiog  on  December  2,  froas  9:00  ajn.- 
6K)0  p.m.  and  on  December  3.  from  9:00 
a.m.-4:00  p.m.  are  for  the  porpose  of 
Panel  review,  discoaeiofi,  evaluation, 
and  recoounendatioo  on  applications  for 
financial  asaistance  utdar  the  Natiooal 
Foundation  on  the  Arts  and  the 
Humanities  Act  o<  1985.  as  amended, 
including  discttsaioa  of  inforautian 
given  in  confidence  tD  the  agency  by 
grants  applicant*.  In  aecordHMe  w^ 
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dw  ifatonniMAM  of  dw  GkaimM 

February  n,  Meo,  fbcM  ■eartani  wfllbe 

(.ubseefimiB  {c)f4)(e)  flRd«(b)  affection 
552b  of  IWe  5,  United  States  Code. 

Further  information  with  reference  to 
this  meetiRg  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  CooMnitlee 
Management  Officer.  National 
EndoMrment  far  Uie  Arts.  Washiqgtoo. 
DC  20S0B.  or  call  (2Q2J  fiS2-^M33. 
Bath  Imuim  law. 

ActmgMnctar,  Cammed  am^l^aal 
Opemtima.  MntimaUfnlmHmmt  for  dte  Arts. 
[Fm  Oac  aS-03»l>iM  n-tS-Si;  MS  aai| 


Pursuant  to  Sectfoa  M(aK2)  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L.  9Z-M(3),  as  amended,  notice  is  heieby 
given  that  a  meeting  of  the  Literature 
Adviaaiv  Panei  (Uterery  MbMMiq 
Section)  to  ttie  National  Coundl  on  the 
Arts  will  he  heM  on  Oecenber  S-t,  IMS, 
from  MK)  a.n.*4:00  p.m.  and  on 
December  7,  from  9!0B  ajn.— t4X)p.m.  in 
room  780  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20S0B. 

A  portion  of  ttiis  meeting  wiD  be  open 
to  the  pi^lic  on  December  7,  from  12 
noon-l:00  pjn.  far  a  policy  discugsion 

The  rrmnining  sesMoas  of  this 
raeeti^  oa  Deoenber  S^tt,  from  91B0 
a.m.-  6:00  p.m.  aad  on  December  7.  from 
9:00  tjm.  ~  12  aooo  are  far  the  pwpose  of 
Panel  aeview.  diooiMaioii.  evahiatiaaaad 
recoMnendation  on  api^icalioiM  far 
financial  aaaistance  imder  the  Natiooai 
fiwrnrtstionon  the  Aits  and  the 
Humanities  Act  of  IMS,  as  amended, 
including  discoasien  of  iafarraation 
given  in  coRfideace  to  tiie  agency  by 
grant  op^hcanta.  In  acoordanoe  with  the 
detenmwtion  of  the  Chairmen 
pvonaaefl  wi  nie  vevefel  iCejpSvar  Ot 
FeoHwi^  13, 19M,  these  sessions  win  ije 
closed  to  the  public  puiauairt  to 
subsectione  fc^H).  W  "wJ  tbj  of  section 
5S2b  of  Tifle  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisoiy  Committee 
Management  (^icer.  National 
Endowment  for  the  Arts,  'Wa^i^gton. 
DC.  20506.  or  call  I20q  B82-S433. 
Beth  lauiM  Law. 

Acting  Directar,  Camndl aitd fianei 
OpertMitme,  Naldanal  Etidmm-ngnl  fmr  ike  Atta. 
(Pit  Oac.  tf-^zrasinad  lt-l&-«S:*tS  o^ 


HiuBic  Moeieor  w  ei  iei|  iHeeiing 

i^irsuant  to  Section  iq(a){2;j  of  the 
Federal  Advisory  Commytae  Act  (Aiblic 
Law  92-463),  as  amended,  notice  i» 
hereby  given  that  a  meeting  kA  the  Music 
Advisory  Panel  (Chamber /New  Music 
Ensembles  SectionJ  to  the  National 
Coondl  on  the  Arts  will  be  held  on 
December  3-6, 1985,  from  ^mn  a.m.-OrOO 
p.m.  in  Toom  714  tff  me  Nancy  Hanks 
Center,  1100  PenosyhwDie  Avenue, 
NW.,  Washington,  DC  20506. 

A  p«r<in  of  «ya  aeeii^  wiil  be  open 
to  the  pablic  Mi  Daceniba'4.  froM  1:8»- 
3:30  p.m.  to  diaeuM  paiiigr.  Move 
Guideliaaa  and  the  Hwe-Year  i 
Document 

The  remaining  sessions  of  this 
meeting  on  DeoMberf-C  €pan  9:90 
a.m.—  BM)  p.n.,  DeoembOT  0,  from  9:90 
ajn.— l'.90p.M.  andOeoenber9,  fiun 
3:30  fun.  -  M)9  pjn.  are  farihe  purpose 
of  tanel  f««iew,  dtoemeion.  evohw^oa 
and  pacoauneBdattoD  on  appMoaSoRs  far 
financial  assietaaoe  andar  tte  Nalioaal 
Found^fan  OB  die  Arts  and  die 
Hupaialies  Act  of  1005,  as  aaieaded, 
includiBB  discaaakm  of  hifermatton 
given  in  confidence  to  the  ageacyby 
grant  appUcants.  In  acconduice  with  the 
determination  of  the  Chairman 
published  ia  die  fMtaral  Xta^frn  of 
February  13. 1980.  these  sessions  wiU  be 
closed  to  ^  piditic  pursuaat  to 
subsections  (c)(4V  (C^  end  flO>)  of  section 
552b  of  Tide  5.  United  SUles  Coda. 

Further  information  wUh  reference  to 
diis  meetmg  can  be  dbtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washiogton. 
DC.  20506.  or  call  (202]  682-5433. 
Bflth  Louisa  LaiK, 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowatent  for  the  Arts. 
[PR  Doc.  «fr^7asz  FiM  tl-15-8S;  M6  anj 


NUCLEAR  REOULATORY 
COIUIISSION 

{DD-eS-ia;  DeeMI  Moa.  90-982;  90-303) 


Generating  Station,  Units  1  and  % 
Diraetor'sOMiaionUndar  10CFR 
2.206 

On  October  1.  teas,  Sobert  L.  Andrany 
(IV4ilioHer)  fBed  a  petition  with  dw 
Nudear  fiegnlatory  Commission  9^C) 
askix^  the  NSC  to  take  cettaia  acUoas 
arith  i«spe£t  to  applicatfana  tted  by  dw 
Philadetphia  Electric  Company 
(Licensee]  with  die  Delaware  River 
Basin  CoBuidaaion  (DRSQ  iselated  fa  tfe 
iipiiialinanfiiiftoierirtMirirar 
Generating  Stadon,  Uirit  t  (die  faciHty]. 


PrindpaBy,  Petitioner  requested  that  die 
NRC  stay  DRBC  conakieradan  of  the 
Uceneee's  appticatiana  and  require  thai 
the  aiiplications  be  withdrawn  until 
Licensee  comphes  with  certain 
environmental  license  conditions 
imposed  bgr  die  NRC  The  (kmiralssion 
has  lefeiied  tUs  matter  to  the  Office  (A 
Nuclear  Reactor  Regulation  for  its 
conaderation  pursuant  to  ID  CFR  2.200. 
For  die  reasons  stated  in  this  dedsion. 
the  Petitlonei's  request  is  denied. 

Qm  September  2a  196S,  die  Licensee 
Gkd  widi  die  DRBC  apphcatioas  to 
modify  current  restsaints  estoblished  by 
the  DSBC  iqxn  the  Licensee  regarding 
die  wididrawal  ol  water  from  the 
Schmdkfll  River  associaied  with  the 
operation  of  the  Limerick  facility. 
Pedtiener  seeks  to  have  the  NRC  stay 
conrideration  by  the  DRBC  of  the 
Licensee's  applications  to  the  DRBC 
The  DRBC  is  a  negtonal  agency  created 
by  an  intergovanuneatol  compact  and 
giwaa  iiederai  ratifiuetfan  by  a  jont 
resolution  of  CoBgress-'The  NRC  has  no 
eadiortty  over  the  activities  of  the  uiuiC 
and  consequently  may  not  stay  any  of 
its  activities  aor  cause  ai\y  applications 
before  the  DRBC  to  be  withdrawn.  The 
NRC  is  dms  not  in  a  po^tfan  to  grant  the 
rrlirf  snaaht  hjr  Prtitimirr  rrf arriing  this 
aspect  of  its  petition.^  See  Wabm^ 
Vallef  Power  Atgodation  (M«hle  HiH 
Nudear  Genera  dqg  Station.  Units  1  fr  2), 
14  fIRC  925, 927  (1901).  • 

Petitiono-  also  has  concerns  ragarding 
the  1  smnaer'n  corapliaaoe  with  certain 
ennraameatal  license  conditiaBS 
appended  to  Fadhty  Operating  License 
No.  NPP-g7  wWdi  die  NRC  issued  to  the 
Licensee  on  October  26, 1984  to 
authorise  operatian  of  Ike  Limeriok 
facility.  License  Na  NFF-Z7  was 
superseded  fagr  Fedtity  Operalii^ 
License  No.  NW-JO,  which  was  issued 
on  AugHSt  a,  1S8S  to  penait  fail  power 
opemttoa  af  the  facihty.  Ltoeaae  No. 
NFF-ae  iw:lades  the  saoM 
enviTDnmental  hcesue  oooditioas  as 
were  ooatainad  in  Lioaaae  No.  NPP-27. 
Petitioner  wppessi  to  he  coacenied  diet 
the  [  irrnsns  wiU  laceiwe  aethiHixations 
from  the  ORBC  rsgenfiag  water  asage 
Bfhidi  peiadt  it  to  opesato  in  a  atanter 
ia  vtofatfaa  of  the  emrhonateatAl  Hoease 
ooadittons.  Soch  a  oause  of  action  hf 
the  Lieeasee  is  csrtaialf  a  pessibihty. 
albeit  highly  speculative  at  daa  poiat  in 
time.  Betitioaar  aliagas  ao  present 
vi(^adans  by  the  Liceaaae  of  say  NRC 


Nuclear  Generating  Station.  UniU  1  and  2).  0D-S2- 
13, 16  NRC  2115.  2117  N.3  (1982). 

'PettfdncrhasTBcagnizedflie  new)  to  Be  Ma 
concent!  ifiT«ct)y  with  (tie  DRBC  by  MifaButfiqc  a 
written  document  to  the  DRBC  on  October  1, 1985. 
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requirements  including  the  license 
conditions.  I  have  recently  addressed  in 
a  Director's  Decision  adherence  by  this 
Licensee  to  its  environmental  license 
conditions. 'The  issue  in  that  matter  was 
the  potential  use  by  the  Licensee  of 
alternate  sources  of  supplemental 
cooling  water  for  the  Limerick  facility 
and  a  concern  on  the  part  of  that 
Petitioner  that  such  alternate  use  would 
not  receive  NRC  scrutiny.  I  noted  there 
that  the  requirements  placed  upon  the 
Licensee  by  the  terms  of  its 
Environmental  Protection  Plan  (EPP)  to 
assure  that  activities  undertaken  by  the 
Licensee  affecting  the  environment 
would  receive  appropriate  review.  The 
language  of  that  Decision  is  appropriate 
in  this  matter  and  bears  repeating  here: 

The  requirements  of  the  EPP  are  triggered 
at  the  time  of  the  Ucensee  proposed  action. 
The  Licensee  must  meet  these  requirements 
and  take  appropriate  actions  prior  to  taking 
the  action  itself.  Compliance  with  these 
requirements  in  a  timely  manner  so  as  to  gain 
the  relief  of  any  changes  sought  is  a  matter 
for  the  Licensee's  consideration. 
Consequently,  to  the  extent  that  the  Licensee 
wishes  to  operate  the  Limerick  facility  in  a 
mode  different  from  that  presently 
represented  in  its  license  application,  it  must 
examine  that  proposed  change  in  light  of  the 
terms  of  the  license  conditions  set  out  above. 
It  must  make  the  appropriate  determinations 
and.  should  the  activity  involve  an 
unreviewed  environmental  question,  the 
Li^nsee  must  obtain  prior  NRC  approval 
Should  the  activity  involve  a  change  in  the 
EPP.  a  license  amendment  is  required.  These 
provisions  of  the  license  for  the  Limerick  Unit 
1  facility  provide  adequate  assurance  that 
any  change  contemplated  by  the  Licensee 
having  potential  environmental  implications 
will  be  appropriately  dealt  with.  DD-B5-8,  21 
NRC  at  1566. 

In  summary,  the  NRC  is  without 
authority  to  stay  DRBC  considerations 
with  respect  to  water  quality  matters 
placed  before  it  by  this  Licensee. 
Furthermore,  in  the  absence  of  any 
present  violation  of  any  regulation  or 
license  condition.  I  do  not  consider  it 
appropriate  to  take  any  action  in  this 
matter.  I  do,  however,  fully  expect  the 
Licensee  to  adhere  to  all  NRC 
requirements  and  license  conditions, 
including  those  which  specifically 
govern  the  types  of  changes  which  might 
be  forthcoming  from  any  consideration 
given  by  E«BC  to  the  Ucensee's  current 
proposal  regarding  water  use  for  its 
Limerick  facility. 

Accordingly,  the  Petitioner's  request 
for  action  pursuant  to  10  CFR  2.206  is 
denied.  As  provided  by  10  CFR  2.206.  a 
copy  of  this  Decision  wrill  be  filed  with 


the  Secretary  for  the  Commission's 
review. 

Dated  at  Bethesda.  Matyland.  this  12lh  day 
of  November  1985. 
James  P.  Knight. 

Acling  Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc  85-27408  Filed  11-15-85:  &45  am] 
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IDocket  No*.  50-443  and  50-444] 

PubMc  S«rv<M  ComfMny  of  Itow 
Hawip^Wra.  vt  aL'  SMbrook  Station, 
Units  1  and  2;  Envtronmantal 
Aiaaaamant  and  Finding  of  Wo 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  Exemption 
from  a  portion  of  the  requirements  of 
General  Design  Criterion  (GDC)  4  (10 
CFR  Part  50,  Appendix  A)  to  the  Public 
Service  Company  of  New  Hampshire,  eL 
al.  (the  applicants),  for  the  Seabrook 
Station.  Units  1  and  2.  located  at  the 
applicants'  site  in  Seabrook,  New 
Hampshire. 

Environinental  Assessment 

Identification  of  Proposed  Action 

The  Exemption  would  permit 
eliminating  the  need  to  install  the  pipe 
whip  restraints  and  jet  impingement 
shields  and  their  dynamic  effects 
associated  with  postulated  pipe  breaks 
in  eight  locations  per  loop  in  Uie 
Seabrook  Units  1  and  2  primary  coolant 
systems,  on  the  basis  of  advanced 
calculational  methods  for  assuring  that 
piping  stresses  would  not  result  in  rapid 
piping  failive;  i.e..  pipe  breaks. 

Need  for  Proposed  Action 

The  proposed  Exemption  is  needed 
because  GDC  4  requires  that  structures. 
systems  and  components  important  to 
safety  shall  be  appropriately  protected 
against  dynamic  effects  including  the 
effects  of  discharging  fluids  that  may 
result  from  equipment  failures,  up  to  and 
including  a  double = ended  rupture  of 
the  laigest  pipe  in  the  reactor  coolant 


*P1iU«Mpilia  Electric  Company  (Umerick 
Nudear  Generatiiig  Sutioa.  Uniu  1  A  2L  OD-as-a, 
21  NRC  isai  (19S5). 


'The  cuireBt  ceiwtnicUofi  permit  holder*  for 
Seabroolc  S«ation  are:  Bangor  Hydro-Electric 
Company.  Canal  Electric  Company.  Central  Maine 
Power  Company.  Central  Vermont  Public  Service 
CorporaUon.  Connecticut  Light  S  Power  Company. 
Filchburg  Gas  k  Electric  Ught  Company.  Hudson 
Liglit  a  Power  Department.  Maine  Public  Service 
Company.  Maasachuaetu  Municipal  Wholesale 
Electric  Company.  Montaup  Electric  Company.  New 
England  Power  Company.  New  Hampshire  Electirc 
Cooperative.  Inc.  Public  Service  Company  of  New 
Hampshire.  Taunton  Municipal  lighting  Plant. 
United  Illuminating  Company.  Vermont  Electric 
Generation  and  Transmission  Cooperative,  tac  and 
Washington  Elactric  CoopMvtIve,  Inc. 


system  (Dennition  of  LOCA).  In  recent 
submittals  the  applicants  have  provided 
information  to  show  by  advanced 
fracture  mechanics  techniques  that  the 
detection  of  small  flaws  by  either 
inservice  inspection  or  leakage 
monitoring  systems  is  assured  long 
before  flaws  in  the  piping  materials  can 
grow  to  critical  or  unstable  sizes  which 
could  lead  to  large  break  areas  such  as 
the  double  ended  guillotine  break  or  its 
equivalent  The  NRC  staff  has  reviewed 
and  accepted  the  applicant's  conclusion. 
Therefore,  the  NRC  staff  agrees  that  the 
double-ended  guillotine  break  in  the 
primary  pressure  coolant  loop  piping 
need  not  be  required  as  a  design  basis 
accident  for  pipe  whip  restraints  and  jet 
shields,  and  their  associated  dynamic 
effects,  i.e.,  the  restraints  and  jet  shields 
are  not  needed.  Accordingly,  the  NRC 
staff  agrees  that  a  partial  exemption 
from  GDC  4  is  appropriate. 

Environmental  Impact  of  the  Proposed 
Action  — 

The  proposed  exemption  would  not 
affect  the  environmental  impact  of  the 
faciity.  No  credit  is  given  for  the  barriers 
to  be  eliminated  in  calculating  accident 
doses  to  the  environment.  Whife  the  jet 
impingement  barriers  would  minimize 
the  damage  from  jet  forces  from  a 
broken  pipe,  the  calculated  limitation  on 
stresses  required  to  support  the 
Exemption  assure  that  the  probability  of 
pipe  breaks  which  could  give  rise  to 
such  forces  are  extremely  small:  thus, 
the  pipe  whip  restraints  and  jet  shields 
would  have  no  significant  effect  on  the 
overall  plant  accident  risk. 

The  Exemption  does  not  otherwise 
affect  radiological  plant  effluents. 
Likewise,  the  relief  granted  does  not 
affect  non-radiological  plant  effluents, 
and  has  no  other  environmental  impact. 
The  elimination  of  the  pipe  whip 
restraints  and  jet  impingement  shields 
would  tend  to  lessen  the  occuptional 
doses  to  workers  inside  containment 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  impacts  associated 
with  this  Exemption. 

The  proposed  Exemption  involves 
design  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect  plant  non- 
radioactive effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
non-radiological  impacts  associated 
with  the  proposed  Exemption. 

Since  we  have  concluded  that  there 
are  no  measurable  negative 
environmental  impacts  associated  with 
the  Exemption,  any  alternatives  would 
not  provide  any  significant  additional 


y  ¥d.  SOL  Nou  221  /  Moadai;  No«eafc«r  lai 


protection  «f  liie  tnwim— wnl.  13w 
altematrre  to  4hc  oanpliaaee  tMMriri  he 
to  require  iiterd  oeopliaiioe  with  GDC 

4. 

i47iei IMJfl  M  X/SB  OftttSOUliXS 

ThiB  actioD  doM  iwt  tnwolve  the  um  •£ 
resottTces  aot  pi«viauel)r  conaiderod  in 
the  Final  Environmental  Stalemeat 
(opecating  license)  lor  Seabrook  Unils  1 

and  2. 

AgBociet  Qod  Penaiu  Omtaoted 

Tb«  NRC  staff  reriewed  &e 
applicants'  request  and  applicable 
docnments  referenced  therein  that 
support  the  Exer^ption  for  Seabrook 
Units  1  and  2.  The  NRC  did  nol  consutt 
otlier  agencies  or  persons. 


ElectacCimynwtifSCeli  witk  ihm 


Finding  of  No  Signific 

ise  c^otHVRfflMon  nas  tje^erffiiTiew  not 
to  ^pt^ftm  an  efnnfonffitnHcn  mpscr 
stAtemefil  fsr  flin  action.  Based  upon 
the  eiivironinenlet  assessment,  we 
conclude  llral  Ihis  action  will  nt^  have  a 
significant «frect  on  die  tjiulity  of  tlie 
human  enTironment. 

For  details  wrUh  i<espect  to  Oris  action, 
neCer  to  tite  apfdicants'  reqnest  for 
exemption  dated  Angust  9. 1984, 
Pebntary  1, 198S  and  f«)y  m  198S.  Ilime 
documents,  ^«Kzed  in  tlw  NRC  staff's 
technical  e^nrfuatiea  vX  (^  cxemptioa 
request.  *n  availaMe  for  puMc 
insfiecstion  at  the  CawHwssion'^  Public 
Docament  Room,  1717  H  Street,  NW., 
Washington,  OC  MS5S,  and  at  tlie  Exeter 
PuMic  iibrsrjr,  Fnmt  Street,  Exeter,  New 
Hampehire  8S8SS.  The  «tafr«  technical 
evatoation  of  the  cKemption  roqaeat  wfll 
be  piJMished  widi  die  exempHon  {if  die 
exemptioa  is  franled)  and  mkH  atso  be 
available  for  inspection  at  bodi 
locations  listed  above. 

Dated  at  Bethesda,  Maryland,  tins  IZth  day 
flf  November,  t98S. 

For  (he  Nadear  ftegulatory  Comnrisskm. 
Thomas  M.  Novak, 

Assistant  DiieCtorJorLicensM^,  Division  of 
Licensing. 

|FR  Doc.  85-^<06Fned  11-l&^8Si;a:45am] 
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GM9rfllift^  oiSiroV^  Vnfl  if^  i9SII8nC9 

of  OvvcftOi  8  OaciMon  Vnovr  W  vm 
2.20t 

Notice  is  hereby  given  thai  dw 
Director  ^fioe  of  Nuciear  Reactor 
Pfgidntina  has  issued  a  deciaion 
concenvii^  a  jietitioo  dated  October  1, 
laas  Biihmitiftrl  ty  R^ert  L.  Aetkony. 
The  petitioner  vequeatad  that  tke 
Nudiaar  Kegylatoiy  CnwHwissinB  taice 
certaia  actioas  with  lesiMot  to 
"ajiplicatinns  filed  l>y  Ae  Miladelpiua 


until 


Uait  1.  AiBctptflt.  the  I 
11  i|ia1sd<ttad<hei 
CaawMMiasi  flhqr  OBBCi 
thePECo; 
withdnwnii 
PECo< 

environmental  lie 
imposed  ^  tke  NBC 

Ike  Oinetar.  Ofiice  of  NuEieB- 
Reactor  RagaialMn.  bas  detcmaaed  to 
deny  <iK  petitiasL  The  icaaona  forlte 
deciaoa  ane  eK^iuned  in  the  'Dimctar's 
Decisien  (tederW  ORR  2,aBr'.  OD-85- 
18.  wbidi  is  a»idMile  fcr  yridic 
inspecfioa  in  Ifae  QmHinHm's  }\ddic 
DocuiMnt  RooB,  inr  H  Sbeet,  NW^ 
Washingtoa  OC  and  at  Ibe  Local  ftddic 
Docuaeat  Room  at  die  nBttstamn  Mblic 
LSnry,  SOOHit^  Siral  ftfttatowa,  PA. 

A  copy  itf  Ibe  Decasioa  ndD  be  filed 
witk  die  Secretary  iw  tbe  OoatmtaaiaB' 
review  in  aocndtoBe  widiU) cm 
2.2aHc).  Aa  yniaidad  ia  ti^s  regulation, 
the  DeosioB  wii  ooMtttate  "Sn  final 
action  of  IhsOoaBnieaian  tarenly-five 
(2f|  days  after  iasoanoe,  aidess  the 
Commission,  mi  ito  oam  notion, 
iaslitatesifviearof  the  Deciiion  widun 
tbat  time  period. 

Dated  at  Befliesda,  Maqrland.  dnslZtfa  day 
of  November  1985. 

For  4te  Nac^ear  Veginaltory  ComnisBioB. 
James  P.  Kiri^lti 

Acting  Director,  t^pce  of  Nuclear  Reactor 
flegnfotion. 
fFK  Doc.  85-27409  Tiled  tl-I5-85:«)45  am]    * 
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POSTAL  ttXTE  CGMMIS510M 

[Order  No.  643;  Docket  NaM0W-1| 

DMtinatlon-BMC  Parctf  Port 
Classification  and  Rate  Ohangas 
(Experiment),  1985;  Filing  of  Proposed 
vnapi^ea  w  nivoi  ^wt  ^^aeamcaiions 
and  ftates  and  Order  DMifMifng 


Procedural  Dates 

Issued  November  12, 1985. 

Before  Commtssionera:  Janet  D.  Steiger. 
Chaiiunii.  Henry  R.  tVAauui,  Wce-Charrman; 
John  W.  Crutchen  Bonnie  Guiton;  Patti  Birge 
Tyson. 

Nodce  is  bereby  gives  that  40 
Noveaber*.  ISBS.  the  United  States 
Postal  Service,  puieuanl  to  aeotions 
3922, 3623  oT  title  39,  United  States  Code, 
filed  a  request  with  the  Postal  Rate 
Commission  for  a  Reconaaoided 
Decision  on  pTopeied  cfaavBes  in  xates 
of  postage  and  oertain  daaalficatiaa 
paeviaioiis  f or  Parad  i^aat  aen^ioe.  Tin 


No. 
MOBt-4. 

The  Postal  Sanrioe  faidkatail  «at  It 
wisbea  4w  fling  ooaaidered  as  n 
experuaental  one,  within  the  neaidng  of 
sections  ST-Vd  «lf  ^  Caamnasion's 
rules  efpvacAce  (9t  CFR  aQ0lJ87-87d). 

kiidie  fifew  die  Poatd  Service 
proposes  a  new  rate  ettwutaie  fcr 
maeUnaMe  paroek  enteied  ^fireotly  at 
and  dGuMnating  in  die  service  area  of  a 
parfioipating Baft  Mail  Otulu.  The 
proposed  iMnKAure  leatores  anzoned 
(flat)  rates,  in  addWen.  the  Senrice 
proposes  diet  ft  be  aBowed  to  vary  the 
rales  within  defined  tindts.  Spedficdly, 
it  iti^A  Qse  ejner  oi  two  stiucluies: 


Trom  one  to  15  lbs . 
From  IB  to  35  ftw— 


FMBioactofiselbs. 

From  six  to  15  lbs . 
AaaiaetoAfiJbs- 


-tLO 


In  addition  to  a  diaice  af  two  structures, 
the  Service  pro^poses  that  it  have 
flexibility  to  vary  the  individaal  rates. 
Within  rate  structuie  "A",  dtt  rates 
could  vary  between  $1.17  and  Sl.32  and 
between  $2.47  and  SE.71  tor  the 
nespective  weight  cells.  Id  the 
alternative  structure  "B",  theitan^es 
would  be  SU»-120.  $LS8-1.7S.  and 
$2^-n271.  Fnally.  ibe  Service  proposes 
to  b^in  the  experiaunt  at  three  fildCs 
of  its  choice,  «vith  latitode  to  expand  it    ' 
to  five  over  the  life  of  the  project.  The 
proposed  <^ira^n  of  tbe  eicpenasent  is 
two  years. 

Tbie^  proposal  was  aciconyanipd  by 
£hog  «if  two  Lttmiy  JtoCeienoes.  Tlw 
Seraoe  has  net  filed  the  testimony  of 
any  witnesses  at  this  tiase. 

Motion  for  waiver  of  rule  64{h^ 
SHiakaMHwaly  with  tbe  filing  of  die 
case,  the  IVistol  Sernoe  moved  for 
waiver  of  i  M^)  of  die  rdks  ef  practice 
(asGFR  SOOUkifbH-  That  pranaion 
requires  tbst  a  dassifioation  fifing  be 
acooayaniad  by  JaJonnalioa 
caa«i|mading  to  that  filed  wBlfa  a  rate 
esse.  Hk  Servioe  stoies  tbnt  its 
proposid  wiH  not  si^aifiaaaily  seSect 
rates  oroost-MivuiBereiuliuiiHiiipi,  that 
no  existing  rate  or  service  is  abobsed: 
dMdthepggynaaiisateipnrnry 
eKpeameai.  based  an  oast  avoidance 
rather  thM  bah  av  ipui  attiibitfaWe 
OMto;  Ibat  <1«  efiect  of  dw  eRperiaent  is 
li^y  to  be  anninal:  and  dut  anich  of 
the  data  called  for  b^r  the  nde  would  be 
•MvaiidUe  in  any  event. 

Interventkm.  Hiiariags  wifi  be  held  on 
dwiwaposalaubndHed  by  the  Service. 
Ibe  Canuaisaion  will  sit  en  banc 
Persons  desinng  to  participate  as  a 
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party  should  file  a  notice  of  intervention 
with  the  Secretary  of  the  Commiuion. 
on  ot  before  November  22, 1985.  in 
accordance  wnth  §  20  of  the  rules  of 
pracUce  (39  CFR  3001^).  Notices  of 
intervention  shall  affirmatively  state 
whether  the  person  filing  requests  a 
hearing,  or  in  Ueu  thereof,  a  conference: 
whether  such  person  intends  to 
participate  actively  in  a  hearing:  and 
shall  set  forth  the  nature  of  such 
person's  interest  in  the  issues,  to  the 
extent  such  interest  is  known.  Persons 
seeking  limited  participation  but  not 
party  status  may,  on  or  before 
November  22. 1985,  file  a  written  notice 
of  intervention  as  a  limited  participator, 
pursuant  to  S  20a  of  the  rules  of  practice 
(39  CFR  3001.20a).  In  addition,  persons 
wishing  to  express  their  views 
informally,  but  not  to  become  a  party  or 
limited  participator,  may  file  comments 
pursuant  to  S  20b  of  the  rules  of  practice 
(39  CFR  3001.20b). 

Persons  filing  notices  of  intervention 
should  recall  that,  under  present  rules, 
status  as  fiill  or  limited  participator  is 
acquired  immediately  upon  filing,  thus 
permitting  the  person  filing  to  commence 
discovery  from  the  date  of  the  notice. 
Parties  retain  the  right  to  oppose  such 
notices,  and  the  Commission  retains  the 
autlmity  to  determine  that  participation 
ly  a  party  filing  notice  is  not  consistent 
with  the  Act 

In  view  of  the  Postal  Service's 
invocation  of  55  67-67d  of  the  rules  of 
practice,  maximal  expedition  becomes 
of  particular  significance  in  this 
proceeding.  Those  filing  notices  of 
intervention  should  be  aware  that 
procedural  deadlines  will  be 
correspondingly  rigorous,  and  that  the 
Commission  or  Presiding  Officer  may  be 
unable  to  grant  extensions  of  time  that 
in  other  circimiistances  might  be 
accorded. 

Prehearing  conference;  responses  to 
motion  for  waiver.  A  prehearing 
conference  will  be  held  in  this 
proceeding  in  the  Commission's  hearing 
room,  1333  H  Street  NW.,  Suite  300.  - 
Washington,  DC.  20288-0001.  at  10K» 
a.m.  on  November  26. 1985.  In  addition 
to  other  matters  properly  addressed  at 
such  conference,  parties  are  to  file,  on  or 
before  the  date  of  the  conference, 
statements  of  the  type  called  for  by 
5  67a(b)  of  the  rules  of  practice  (39  CFR 
30O1.67a(b)J.  Because  of  the  connection 
between  this  last  matter  and  the 
Service's  motion  for  waiver  of  rule  64(h). 
responses  to  that  motion  are  due  on  or 
before  November  22. 1985. 

Officer  of  the  Commission.  The  officer 
of  theCommission  charged  with 
representing  the  interests  of  the  general 
public  in  this  docket  (39  U.S.C.  3624(a)] 
is  Stephen  A.  Gold.  Director.  Office  of 


the  Consumer  Advocate.  During  this 
proceeding,  he  will  direct  the  activities 
of  the  CoramiMion  personnel  assigned 
to  assist  him  and  neither  he  nor  such 
personnel  will  participate  in  nor  advise 
as  to  any  Commission  decision  (39  CFR 
3001  Jl).  The  officer  of  the  Commission 
shall  supply  for  the  record,  at  the 
appropriate  time,  the  names  of  all 
Commission  personnel  assigned  to 
assist  him  in  this  case. 

In  this  case  the  officer  of  the 
Commission  shall  be  separately  served 
with  three  copies  of  all  filings,  in 
addition  to  and  simultaneously  with 
service  on  the  Conunission  of  the  25 
copies  required  by  section  10(c)  of  the 
rules  of  practice  (39  CFR  3001.10(c)]. 

The  Commission  orders:  (A)  The 
Commission  will  sit  en  banc  in  the 
above-captioned  proceeding. 

(B)  Notices  of  intervention  as  full  or 
limited  participator  in  this  docket  shall 
be  sent  to  Charles  L  Clapp,  Secretary. 
Postal  Rate  Commission.  1333  H  Street 
NW..  Suite  300.  Washington.  DC  20268- 
0001.  on  or  before  November  22. 1985. 

(C)  A  prehearing  conference,  as 
described  above,  will  be  held  on 
November  28. 1985.  at  10«)  a jn..  in  the 
Commission's  hearing  room. 

(D)  Responses  to  the  Posta^  Service's 
motion  for  waiver  of  5  64(h)  of  the  rules 
of  practice  shall  be  due  on  or  before 
November  22. 1985. 

(E)  Stephen  A.  Gold  is  designated 
officer  of  the  Commission  to  represent 
the  interests  of  the  general  public  in  this 
proceeding.  Service  of  documents  on  the 
Commission  shall  not  constitute  service 
on  the  officer  of  the  Commission,  who 
shall  separately  be  served  three  copies 
of  all  documents. 

(F)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Register. 

By  the  Commission. 
Charles  L  Clapp. 
Secretary. 
[PR  Doc.  85-27399  FUed  11-15-85;  8^45  am] 

BIUJNO  COOC  771C-0t^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[(Mmm  No.  14r«1;  (Fie  Na  812-4218)] 

Compagnis  Financier*  d«  Cr«<m 
IndustrM  ct  Conmwrclal  and  CIC 
Financa  (Daiawara)  Inc^  Nottca  of 
Application  for  an  Order  Exempting 
AppNcantt  From  an  Provisions  of  tha 
Act 

November  8. 1965. 

Notice  is  Hereby  Given  That 
Compagnie  Financiere  de  Credit 
Industriel  et  Commercial  ("Compagnie 


Financiere")  and  CIC  Finance  - 
(Delaware)  Inc.  ('ac Finance") 
(Compagnie  Financiere  and  CIC 
Finance,  collectively,  "Applicants")  c/o 
Steven  M.  Lucas.  Esq..  Shaw,  PIttman. 
Potts  ft  Trowbridge.  1800  M  Street  NW.. 
Washington.  D.G  20038.  filed  an 
application  on  October  7, 1985.  and  an 
amendment  thereto  on  November  5. 
1985.  for  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act ")  exempting  Applicants  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  made 
therein,  which  are  summarized  below, 
and  to  the  Act  for  the  applicable 
provisions  thereof. 

Applicants  represent  that  Compagnie 
Financiere  is  a  bank  holding  company 
having  the  status  of  a  commercial  bank 
under  French  law,  and  that  it  is  subject 
to  extensive  regulation  by  French  and 
other  banking  authorities.  Applicants 
further  represent  that  as  of  December  31. 
1984.  Compagnie  Financiere  had 
approximated  assets  of  $27,910,000  and 
ranked  as  the  75th  largest  banking 
organization  in  the  world  and  the  sixth 
largest  in  France.  According  to  the 
application,  Compagnie  Financier 
conducts  its  commercial  banking 
activities  in  France  primarily  through 
two  wholly-owned  bank  subsidiaries, 
and  12  other  commercial  bank 
subsidiaries  ("Operating  Subsidiaries"), 
all  but  one  of  which  are  majority  or 
more  owned  by  Compagnie  Financiere. 
Applicants  state  that  all  the  issued 
voting  share  capital  of  Compagnie 
Financiere  is  owned  by  the  Republic  of 
France. 

Applicants  represent  that  CIC  Finance 
was  formed  on  July  30, 1985,  to  serve  as 
a  financing  vehicle  for  Compagnie 
Financiere  and  its  Operating 
Subsidiaries,  and  that  all  the 
outstanding  shares  of  capital  stock  of 
CIC  Finance  will  be  owned  by 
Compangie  Financiere.  The  Applicants 
also  state  that  because  the  sole  business 
of  CIC  Finance  will  be  the  provision  of 
funds  to  Compagnie  Financiere  and  its 
Operating  Subsidiaries  for  use  in  current 
transactions,  virtually  all  of  its  assets 
will  consist  of  amounts  receivable  from 
Compagnie  Financiere  or  its  Operating 
Subsidiaries. 

Presently,  Applicants  propose  that 
CIC  Finance  will  issue  and  sell  in  the 
United  States  short-term  negotiable 
promissory  notes  of  the  type  generally 
referred  to  as  commercial  paper  (the 
"Notes"),  the  proceeds  of  which  (except 
for  amounts  needed  to  repay  maturing 
securities  of  CIC  Finance)  will  be  made 
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available  solely  to  Compagnie 
Financiere  or  its  Operating  Aibsidlaries 
in  the  form  of  loans  or  deposits  for  use 
in  funding  their  finance-related  t>anking 
activities.  The  Applicants  state  that 
payment  of  the  Notes  will  be 
unconditionally  guaranteed  by 
CkKnpagnie  Financiere  such  that  holders 
may  look  directly  to  Compagnie 
Financiere  for  payment  thereon. 
Applicants  represent  that  in  the  future 
Compagnie  Financiere  may  choose  to 
issue  and  sell  the  Notes  directly  without 
using  CIC  Finance. 

According  to  the  application,  the 
Notes  will  be  issued  In  minimum 
denooiinations  of  $100,000  and  will  be 
direct  liabilities  of  CIC  Finance  and  the 
guarantees  thereof  will  r&nk  pari  passu 
with  all  other  unsecured  indebtedness  of 
Compagnie  Financiere.  Applicants  state 
that  the  Notes  will  be  sold  through  one 
or  more  major  commerical  paper  dealers 
only  to  institutional  and  other 
sophisticated  investors  that  ordinarily 
participate  in  the  United  States 
commercial  paper  market  and  that  the 
Notes  will  not  be  advertised  or 
otherwise  offered  for  sale  to  the  general 
public.  As  an  express  condition  of  any 
order  granting  the  requested  relief, 
Applicants  undertake  that  each  dealer 
in  the  Notes  will  provide  each  offeree, 
prior  to  any  sale  of  the  Notes,  a 
memorandum  describing  the  business  of 
the  Applicants  that  contains  the  most 
recent  publicly  available  official 
financial  statements  of  Compagnie 
Financiere  examined  by  its  statutory 
auditors  in  accordance  with  generally 
accepted  accounting  standards  in 
France.  The  memorandum  and  financial 
statements  will  describe  any  material 
differences  between  French  accounting 
standards  applicable  to  Compagnie 
Financiere  and  generally  accepted 
accounting  principles  employed  by 
similar  institutions  in  the  United  States. 
Applicants  represent  that  the 
memorandum  will  be  updated  as 
promptly  as  practicable  to  reflect 
material  changes  in  the  business  and 
financial  status  of  the  Applicants  and 
will  be  at  least  as  comprehensive  as 
those  customarily  used  in  issuances  of 
commercial  paper  in  the  United  States. 
Applicants  assert  that  the  Notes  will 
qualify  for  exemption  from  registration 
imder  section  3(a)(3)  of  the  Securities 
Act  of  1933  (the  "1933  Act")  and 
represent  that  they  will  not  issue  and 
sell  the  Notes  until  they  have  received 
an  opinion  of  United  States  legal 
counsel  that  the  proposed  issuance  is 
entitled  to  such  exemption.  Applicants 
further  represent  that,  prior  to  issuance, 
the  Notes  shall  have  received  one  of  the 


three  highest  investment  grade  ratings 
from  at  least  one  nationally  recognized 
statistical  rating  organization,  and  that 
their  United  States  counsel  will  certify 
to  the  Conunission  diat  such  rating  has 
been  received.  However,  no  such  rating 
will  be  required  if,  in  the  opinion  of 
Applicants'  United  States  counsel,  an 
issuance  of  the  Notes  is  exempted  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act. 

Applicants  state  that  a  bank  or  trust 
company  (including  a  branch  of  a 
foreign  bank]  in  the  United  States  will 
be  appointed  authorized  agent  to  issue 
the  Notes  frvm  time  to  time,  and  that 
Applicants  will  appoint  aoch  bank,  trust 
company  or  branch,  or  an  appropriate 
corporate  entity,  to  accept  service  of 
process  in  any  state  or  federal  action  by 
the  holder  of  any  Note  against  either  or 
both  of  the  Applicants  based  on  the 
Notes  or  the  guarantees  relating  thereto. 
Applicants  represent  that  they  will 
expressly  accept  the  jurisdiction  of  any 
state  or  federal  court  in  the  City  and 
State  of  New  York  in  respect  of  any 
such  action,  and  will  also  be  subject  to 
suit  in  any  other  court  in  the  United 
States  which  would  have  jurisdiction 
because  of  the  manner  of  the  offering  or 
otherwise.  Applicant  further  represent 
that  the  appointment  of  an  agent  to 
accept  service  of  process  and  the 
consent  to  jurisdiction  shall  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  to  the  Notes  have 
been  paid. 

Applicants  state  that  in  the  future, 
either  of  them  or  both  may,  from  time  to 
time,  offer  other  long,  intermediate  or 
short-term  debt  securities  for  sale  in  the 
United  States,  but  will  not.  pursuant  to 
the  order  herein,  offer  equity  securities 
for  sale  in  the  United  States  "without  a 
further  order  of  the  Commission.  Such 
debt  securities  may  be  sold  in 
denominations  of  less  them  $100,000  and 
may  be  sold  to  other  than  sophisticated 
investors.  According  to  the  application, 
any  obligations  issued  by  CIC  Finance 
will  be  unconditionally  guaranteed  by 
Compagnie  Financiere  in  the  same 
manner  as  the  Notes.  In  connection  with 
any  such  future  offering.  Applicants 
undertake  (1)  to  ensure  that  offerees  will 
be  provided,  prior  to  any  sale  of  such 
debt  securities,  with  disclosure 
documents  equivalent  in  all  respects  to 
the  documents  to  be  provided  in 
connection  with  the  offer  and  sale  of  the 
Notes,  (2)  to  cause  the  appointment  of 
an  agent  to  accept  service  process  and 
to  consent  to  jurisdiction  pursuant  to  the 
same  terms  and  conditions  applicable  to 
the  offering  of  the  Notes,  (3)  to  obtain  an 
opinion  of  United  States  legal  counsel  as 


to  compliance  with,  or  availability  of 
exemption  from,  the  1033  Act  (4)  with 
respect  to  a  registered  offering  of 
securities,  to  refrain  from  selling  any 
such  securities  until  the  registration 
statement  filed  with  the  Commission  has 
been  declared  effective.  Applicants 
further  undertake  that  all  future  issues 
of  debt  securities  offered  for  sale  in  the 
United  States  by  Compagnie  Financiere 
or  CIC  Finance  shall  be  subject  to  the 
same  investment  grade  ratings 
requirements  as  the  Notes. 

Applicants  assert  that  deeming 
Compagnie  Financiere  an  investment 
company  subject  to  the  provisions  of  the 
Act  would  effectively  preclude  it  from 
access  to  the  United  States  commercial 
papwr  mailiet  a  major  financing  source, 
to  its  competitive  disadvantage  In 
comparison  with  many  large  United 
States  and  foreign  banks.  Applicants 
contend  that  such  inequity  of  treatment 
between  domestic  and  foreign 
institutions  would  be  inconsistent  with 
the  United  States  public  policy  as 
expressed  by  the  United  States 
Congress  in  enacting  the  International 
Banking  Act  of  1978.  Applicants  further 
assert  that  the  rationale  for  granting 
section  6(c)  exemption  to  Compagnie 
Financiere  extends  to  CIC  Finance  as 
well  because  the  sole  business  of  CIC 
Finance  will  be  to  operate  as  a  financing 
vehicle  for  Compagnie  Financiere's 
current  transactions,  and  because  the 
obligations  of  CIC  Finance  will  be 
guaranteed  unconditionally  by 
Compagnie  Financiere.  Accordingly, 
they  assert  that  the  requested  exemption 
would  be  appropriate,  in  the  public 
interest  and  consistent  with  the 
protection  of  investors. 

Notice  is  Further  Given  that  any 
interested  person  wishing  to  request  a 
hearing  and  on  the  application  may,  not 
later  than  December  2, 1985,  at  5:30  p.m.. 
do  so  by  submitting  a  writtfen  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  the  CooMitnion.  by  the  DKrMoii  •{ 
Investment  Management,  pttrauaat  to 
delegated  authority. 
John  WbMtar. 
Secretary. 

(FR  Doc.  85-^377  FUed  11-1&-8S:  fc45  am) 
BiLUM  cooc  Hia-av« 


(IMmm  Na  IC-14792:  •ia-«18tj 

New  England  Uf«  Government 
Securities  Trust;  AppBcation  for  an 
Order  Granting  Exemption  From 
Section  19(b)  of  ttte  Act.  and  Rule 
19l>-1  Thereunder 

November  8. 1985. 

Notice  is  Hereby  Given  that  New 
England  Life  Covemment  Securities 
Trust  ("Applicaiit"),  501  BoylstoH  Street. 
Boston.  Massachusetts  02117.  registered 
under  the  Investment  Company  Act  of 
1940  ("Act'T  as  an  open-end.  diversified, 
management  investment  company,  filed 
an  application  on  August  14. 1985.  for  an 
order  of  the  Commission,  pursuant  to 
section  6{c)  of  the  Act  exempting 
Applicant  from  the  provisions  of  section 
19(b)  of  the  Act,  and  Rule  I9l>-1 
thereunder,  to  permit  Applicant  to  make 
quarterly  distributions  of  long-term 
capital  gains  from  certain  transactions 
in  options,  in  futures  contracts  and  in 
options  on  futures  contracts.  AU 
interested  persons  are  referred  to  the 
application  on  file  wth  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  complete  text  of  the  applicable 
provisions. 

Applicant  states  that  it  is  designed  for 
investors  who  seek  a  high  level  of 
current  income  with  frequent  periodic 
distributions;  Applicant  pursues  its 
investment  objective  by  investing  in 
securities  issued  or  guaranteed  as  to 
principal  and  interest  by  the  U.S.     • 
government  its  agencies,  authorities  or 
instrumentalities  ("U.S.  Government 
Securities"),  and  by  engaging  in 
transactions  in  options,  futures  and 
options  on  futures,  all  relating  to  U.S. 
Government  Securities.  The  application 
indicates  that  these  transactions  may 
include  purchasing  options  and  writing 
covered  options  with  respect  to  certain 
U.S.  Government  Securities,  entering 
into  closing  purchase  and  sale 
transactions  with  respect  to  those 
options,  buying  and  selling  interest  rate 
futures  contracts,  purchasing  and 
writing  call  and  put  options  on  futures 
contracts  traded  on  a  U.S.  exchange  or 
board  of  trade,  and  entering  into  closing 
transactions  with  respect  to  those 
options. 


Applicant  represents  that  it  will  pay 
dividends  from  net  investment  income 
monthly;  distritwtions  of  net  sfaort-term 
capital  gains  will  be  made  quarterly. 
Applicant  further  represents  that 
distribution  of  any  net  long-term  capitd 
gains  recognized  on  investments  and 
transactions  other  than  transactions  in 
options,  futures  and  options  on  futiu«s 
during  a  fiscal  year  will  be  made  with 
the  first  quarterly  distribution  after  such 
fiscal  year  closes. 

The  application  indicates  that  the 
Economic  Recovery  Tax  Act  of  1981 
added  section  1256  to  the  Internal 
Revenue  Code  ("Section  1258").  and  that 
section  provided  that  60%  of  the  gain  or 
loss  realized  with  respect  to  fiitures 
contracts  or  options  thereon  was  to  be 
treated  as  long-term  capital  gain  or  loss 
and  40%  as  short-term  gain  or  loss.  The 
application  also  indicates  that  the  Tax 
Reform  Act  of  1984  extended  this  60/40 
long-term/short-term  treatinent  to 
capital  gains  realized  with  respect  to 
options  on  securities.  Prior  to  Aose  two 
acts.  Applicant  states  that  gain  or  loss 
recognized  on  futures  contracts  was 
treated  as  short-term  or  long-term 
capital  gain  or  loss,  depending  upon 
how  long  the  taxpayer  had  held  the 
contract  in  question,  and  gain  or  loss  on 
options  on  securities  and  options  on 
futures  was  ti-eated  as  short-term  capital 
gain  or  loss.  Since,  under  section  1256, 
as  amended.  80%  of  the  gain  or  loss 
recognized  by  Applicant  with  respect  to 
options,  futures  and  options  on  futures 
will  be  b-eated  as  long-term  capital  gain 
or  loss,  and,  since  Applicant  pursuant 
to  section  19  of  the  Act  and  Rule  19b-l 
theremder,  is  permitted  to  make 
distributions  of  long-term  capital  gains 
only  once  for  each  fiscal  year.  Applicant 
seeks  an  exemption  that  would  permit  it 
to  distribute  long-term  capital  gains  on 
transactions  in  options,  fiitures  and 
options  on  futures  on  a  quarterly  basis. 

Applicant  submits  that  no  purpose 
embodied  in  section  19(b),  or  Rule  19b- 
1.  would  be  served  by  a  strict 
application  of  those  provisions  to  80%  of 
the  capital  gain  on  transactions  in 
options,  futures  and  options  on  futures 
which  under  section  1256,  as  amended, 
is  treated  as  long-term  capital  gain. 
Applicant  states  that  its  stated  objective 
is  high  current  income  rather  than 
capital  appreciation  so  that  there  need 
be  no  concern  that  the  distribution  of 
gains  more  than  once  a  year  will 
interfere  with  any  stated  pohcy  of  long- 
term  fund  growth  or  will  affect  the 
investment  decisions  of  Applicant. 
Applicant  asserts  that  since  it  intends  to 
disti-ibute  short-term  capital  gains  on 
those  transactions  on  a  quarterly  basis, 
merely  including  in  these  regular 
quarterly  distiibutions  that  portion  of 


gains  on  options,  futures  and  options  on 
futures  which  is  now  classified  as  long- 
term  under  section  1256  would  not  tend 
to  lead  Applicant's  shareholders  to 
confuse  those  quarterly  distributions 
vvith  Applicant's  regular  monthly 
dividend  distributions.  Moreover. 
Applicant  undertakes  to  cleariy 
differentiate  between  kmg-term  and 
short-term  capital  gains  distribntions 
and  distributions  out  of  net  interest 
income  in  the  notice  to  sharehoHers 
which  will  accompany  each  distribution. 

Applicant  contends  that  quarterly 
distribution  of  capital  gains  on  options, 
futures  and  options  on  futures  is  not 
only  consistent  with  the  shareholders 
interests  that  section  19(b)  and  Rule 
19b-l  seek  to  protect,  but  also  that 
quarteriy  distribution  is  indeed  fairer 
and  more  beneficial  to  Applicant's 
shareholders  than  annual  distributions 
would  be.  Applicant  states  that  annual 
distribution  of  long-term  gains  would:  (1) 
Confer  on  those  shareholders  who 
happened  to  hold  shares  on  the  record 
date  of  the  distribution  a  windfall  tax 
benefit  attributable  to  the 
characterization  of  the  amount  so 
distributed  as  long-term  capital  gain; 
and  (2)  deprive  those  shareholders  who 
held  shares  earlier  in  the  year  (but  sold 
them  before  the  record  date  for  the 
annual  distinbution)  of  the  benefit  of 
long-term  capital  gain  treatment  of  gains 
on  options,  futures  and  options  on 
futures,  notwithstanding  that  those  gains 
are  likely,  in  fact,  to  have  been  realized 
at  various  times  throughout  the  year. 
Quarteriy  distribution,  by  contrast 
would  more  equitably  distribute  the 
benefit  of  long-term  capital  gain 
treatment  among  the  shareholders  who 
held  shares  at  the  various  times  during 
the  year  when  options  gains  were 
actually  realized.  In  addition,  Applicant 
submits  that  quarterly  distribution  of 
gains  on  options,  futures  and  options  on 
futures,  including  long-term  gains,  would 
better  suit  the  needs  of  shareholders 
who  seek  a  more  or  less  steady  current 
return  on  their  investinent  than  would  a 
distribution  schedule  that  included  three 
smaller  quarteriy  distributions  of  short- 
term  gains  followed  by  a  single 
disproportionately  large  distribution 
including  a  whole  year's  accumulation 
of  long-term  gains  on  options,  futures 
and  options  on  futures. 

Applicant  represents  that,  because  a 
quarterly  distiibution  of  short-term  gains 
from  fransactions  in  options,  futures  and 
options  on  futures  will  be  made  any 
way,  little  or  no  additional 
administrative  expense  will  result  from 
also  distributing  long-term  gains  from 
such  transactions  quarterly.  PinaHy, 
Applicant  states  that  there  is  no 
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evidence  that  Congress  intended  the 
adoption  or  amendment  of  section  1256 
to  limit  the  frequency  with  which 
registered  investment  companies 
distribute  capital  gains  from 
transactions  in  options,  futures  and 
options  on  futures. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  3, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above.    * 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-27378  Filed  11-15-85;  8:45  am] 

mLUNQ  CODE  S010-01-II 


[ReiMM  No.  34-22600:  File  No.  SR-NASD- 
•5-32] 

S«lf-R«giiiatory  Organizatione; 
Propoaad  Rule  Change  by  National 
Aaaodatlon  of  Securities  Dealera, 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  NASDAQ-Issuer  Reporting 
Regulations 

November  7, 1985. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78(b)(1),  notice  is  hereby  given 
that  on  October  28, 1965,  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Conunission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Setf-Regulatory  Organization's 
Statement  of  tlie  Terms  of  Substance  of 
tlieFfoposed  Rule  Change 

The  proposed  rule  changes  to  Part  2  of 
Schedule  D  of  the  NASD  By-Laws  will 
require  NASDAQ  System  issuers  to 


provide  three  (3)  copies  of  all  required 
filings. 

II.  Self-Regulatory  Organizaflon's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  information  about 
publicly  traded  companies  more 
available  to  the  public.  Copies  of  all 
filings  provided  by  NASDAQ  System 
issuers  will  be  made  available  to  the 
public  at  the  NASD's  newly  established 
public  reference  room. 

The  NASD  has  adopted  the  proposed 
rule  changes  pursuant  to  section 
15A(b)(6)  of  the  Act.  The  NASD  believes 
that  by  facilitating  the  provision  of 
information  to  the  public  about  publicly 
traded  companies  the  proposed  rule 
changes  protect  investors  and  the 
mechanism  of  a  free  and  open  market. 

A.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  the 
proposed  rule  changes  do  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Dates  tA  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  of 
Commission  Action 

Within  36  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  t.o  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  ^he 
submissions,  all  subsequent 
^  amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  9, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  7, 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-27379  Filed  11-15-85:  8:45  am] 

WUJNQ  CODE  SOtft-01-M 


(Release  No.  35-23901;  70-71S0] 
Middle  South  Utilities,  Inc.,  et  aL, 
Proposal  To  Continue  System  Money 
Pool  and  to  Sell  Short-Term  Notes  to 
Banks  and  Commercial  Paper  Dealers; 
Request  for  Exception  From 
Competitive  Bidding 

November  7. 1985. 

Middle  South  Utilities,  Inc.  ("Middle 
South"),  225  Baronne  Street,  New 
Orleans,  Louisiana  70112,  a  registered 
holding  company,  its  service  company 
subsidiary,  Middle  South  Services,  Inc. 
("Services"),  225  Baronne  Street,  New 
Orleans,  Louisiana  70112.  its  principal 
operating  subsidiaries,  Arkansas  Power 
&  Light  Company  ("Arkansas"),  First 
Commercial  Building,  Little  Rock, 
Arkansas  72201,  Louisiana  Power  & 
Light  Company  ("Louisiana"),  142 
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Dekronde  Street.  New  Orieans. 
Louisiana  70174.  Mississippi  Power  ft 
Light  Conpany  ("Mississippi").  Electric 
Building,  Jacl<son,  Mississippi  39201. 
New  Orleans  Public  Service.  Inc.  ("New 
Oleans'J,  317  Baronne  Street,  New 
Orleans.  Louisiana  70112  (collectively, 
"Operating  Companies"),  their  fuel 
supply  subsidiary,  System  Fuels,  Inc. 
( "SFI"),  and  Middle  South  Energy.  Inc. 
("Energy").  225  Baronne  Street  New 
Orleans  70112  have  filed  an  apphcation- 
declaration  with  this  Commission  under 
sections  6(a).  7.  9(a],  la  12(b).  and  12(f) 
of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Act")  and  Rules  43, 
50(aK2).  (3).  and  (5).  thereunder. 

With  the  exception  of  Energy,  the 
applicants-declarants  were  previously 
authorized  to  establish  and  participate 
in  a  system  money  pool  as  set  forth  in 
File  No.  70-6739.  It  is  now  proposed  that 
during  the  period  ending  December  31. 
1987.  such  companies,  including  Energy, 
continue  their  participation  in  the  pool 
and  that  the  Operating  Companies  be 
authorized  to  issue  and  sell  short-term 
notes  to  banks  and  to  commercial  paper 
dealers.  Total  outstanding  short-term 
borrowings  made  by  the  Operating 
Companies  during  this  period  would  not 
exceed  10%  of  the  sum  of  (a)  the  total 
principal  amount  of  all  outstanding 
secured  indebtedness  issued  or  assumed 
by  an  individual  operating  company, 
and  (b)  the  then  current  capital  and 
surplus  of  such  company.  Based  on  this 
10%  charter  restriction.  Arkansas. 
Louisiana.  Mississippi,  and  New 
Orleans,- would  have  been  permitted,  as 
of  September  30. 1985.  to  effect  total 
borrowings  in  aggregate  amounts  up  to 
$223,320,000  $287,000,000,  $75.2004XM. 
and  $23.400.00a  respectively. 
It  is  also  proposed  that  total 
borrowings  through  the  money  pool  by 
Services  and  SFI  would  not  exceed,  at 
any  one  time,  outstanding  amounts 
equal  to  the  aggregate  unused  portions 
of  authorized  lines  of  credit  (currently 
$30  million  for  Services  and  $15  million 
for  SFI).  Middle  South  and  Energy  may 
lend  to  the  pool  but  are  authorized  to 
borrow  therefrom.  Funds  available  for 
lending  are  first  available  to  the 
Operating  Companies  on  an  equal 
allocation  basis.  Services  and  SFI  will 
be  permitted  to  borrow  only  after  the 
daily  needs  of  the  Operating  Companies 
have  been  satisfied. 

Arkansas,  Louisiana,  Mississippi,  and 
New  Orleans  would  issue  short-term 
notes  to  various  commercial  banks 
under  presently  authorized  individual 
lines  of  credit  up  to  maximum  aggregate 
principal  amounts  of  $59,000,000 
(Arkansas)  and  $99,160,000  (Louisiana), 
and  other  lines  to  be  filed  by  post- 


effective  amendment.  The  notes 
proposed  to  be  issued  and  sold  will  be 
in  the  form  of  unsecured  promissory 
notes  customarily  used  by  the  lending 
bank,  will  be  payable  on  demand  of  the 
lending  bank  or  not  more  than  270  days 
ftxim  the  date  of  issuance,  will  bear 
interest  at  a  rate  per  annum  no  greater 
than  the  prime  commercial  bank  rate  or 
the  Daily  Advance  Rate  in  effect  at  the 
lending  bank  on  the  date  of  issuance  or 
renewal,  or  fix)m  time  to  time  depending 
upon  the  arrangements  with  the  lending 
bank,  and  will,  under  certain 
circumstances  be  prepayable,  in  whole 
or  in  part,  at  any  time  without  premium 
or  penalty.  Theieffective  interest  cost 
will  be  approximately  10.0%  per  annum. 
The  proposed  commercial  paper  notes 
will  have  varying  maturities  not  to 
exceed  270  days,  will  not  be  prepayable, 
and  will  be  sold  directly  to  a  dealer  at  a 
discount  not  in  excess  of  the  disconnt 
rate  per  aimum  prevailing  at  the  time  of 
issuance  for  commercial  paper  of 
comparable  quality  and  maturity.  No 
commissions  of  fees  will  be  payable  by 
the  Operating  Companies  in  connection 
with  the  sale  of  commercial  paper.  The 
dealer  may  reoffer  the  notes  to  not  more 
than  200  of  its  customers  at  the 
customary  discount  rate  for  commercial 
paper  in  such  manner  as  not  to 
constitute  a  pubfic  offering. 

An  exception  from  the  competitive 
bidding  requirements  of  Rule  50  has 
been  requested  for  the  proposed 
issuance  of  commercial  paper  notes  on 
the  grounds  that  (1)  It  is  impractical  to 
invite  competitive  bids  for  commercial 
paper,  and  (2)  such  paper  will  mature  in 
270  days  or  less.  The  proceeds  from  the 
borrowings  will  be  used  for  general 
corporate  purposes,  including  business 
operations,  the  repayment  of  bank 
borrowings,  and.  in  the  case  of  the 
Operating  Companies,  deferred  costs  of 
construction  programs  and  the  funding 
of  maturing  long-term  debt. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  2. 1985,  to  the  Secretary, 
Securities  and  Exchange  Commissioa 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  applicant-declarants  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit,  or.  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 


receive  a  copy  of  any  notice  or  order 
issued.  After  said  date  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  become  effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
loha  Wheeler. 
Secretory. 
(PR  Doc  85-273«)  Filed  11-15-8S;  8:45  an] 

MLUNG  CODE  (010-01-11 


[Retomt  No.  34-92602;  File  No.  SR-NASO- 
tS-20] 

Self-ftogutatory  Organizations; 
'National  Association  of  SacurWas 
Deaiars,  Imx;  Extansion  of  Commant 
Partod  Ralating  to  Propoaad 
Corporata  Govemanca  Rulas 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
July  16. 1985,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  amend  the 
NASD  By-Laws  to  require  issuers  of 
NASDAQ  National  Market  System 
securities  to  adopt  and  adhere  to  certain 
corporate  governance  standards. 

Notice  of  the  proposed  rule  change 
was  given  by  the  issuance  of  Securities 
Exchange  Act  Release  No.  22506 
(October  4. 1985).  50  FR  41769  (October 
15. 1985).  In  that  release,  the 
Commission  requested  pubUc  comment 
on  the  proposal  within  twenty-one  days 
from  the  date  of  publication  in  the 
Federal  Re^ster. 

The  Commission  has  received  a 
number  of  requests  to  extend  Ae 
deadline  for  public  comment  on  this 
proposed  rule  change.  The  Commission 
believes  that  such  an  extension  is 
warranted  because  the  proposal  raises 
important  issues  affecting  shareholder 
protections  and  the  structure  of  the 
securities  markets. 

The  following  is  the  full  text  of  a  new 
subdivision  D  to  Schedule  D.  Part  II  of 
the  NASD's  By-Laws. 

D.  Rules  for  Issuers  of  NASDAQ 
National  Market  System  Securities. 

1.  Applicabihty 

a.  This  Part  II D  shall  apply  to  any 
NASDAQ/NMS  issuer. 

b.  For  purposes  of  this  PART  II D, 
"NASDAQ/NMS  issuer"  shall  mean  the 
issuer  of  a  security  included  in  the 
NASDAQ  System  which  has  been 
designated  as  a  national  market  system 
security  pursuant  to  Rule  llAa2-l  under 
the  Securities  Exchange  Act  of  1934 
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c.  No  proviskm  of  this  Put  II D  shad 
be  oonstrued  to  raqirire  any  foreign 
issuer  to  do  any  act  that  is  contrary  to  a 
law.  rale  or  regalation  of  any  pobiic 
authority  exercistng  jurisdiction  over 
such  issuer  or  that  is  contrary  to 
generally  accepted  husiness  practices  in 
the  issuer's  country  of  domidle.  The 
Corporation  shal^have  the  ability  to 
provide  exemptions  from  the 
applicability  of  these  provisions  as  may 
be  necessary  or  apprcqiriate  to  carry  out 
this  intent. 

2.  HigfblHty 

No  security  shall  be  eligible  for 
inclusion  in  the  NASDAQ  National 
Market  System  unless  the  issuer  of  said 
security  is  in  compliance  with  this  Part 

no. 

3.  Distribution  of  Annual  and  Interim 
Reports 

a.  Each  NASDAQ/NMS  issuer  shall 
distribute  to  shareholders  copies  of  an 
annual  report  containing  audited 
financial  statements  of  the  company  and 
its  subsidiaries.  The  report  shall  be 
distributed  to  shareholders  a  reasonable 
period  of  time  prior  to  th^  company's 
annua!  meeting  of  shareholders  and 
shall  be  filed  with  the  Corporation  at  the 
time  it  is  distributed  to  shareholders. 

b.  (i)  Each  NASDAQ/NKfS  issuer 
which  is  subject  to  SEC  Rule  13a-13 
shall  distribute  copies  of  quarteriy 
reports  including  statements  of 
operating  results  to  shareholders  either 
prior  to  or  as  soon  as  practicable 
following  the  company's  filing  of  its 
Form  IQ-Q  with  the  Securities  and 
Exchange  Commission.  If  the  form  of 
such  quarterly  report  differs  from  the 
Form  10-Q,  the  issuer  shall  file  one  copy 
of  the  report  with  the  Corporation  in 
addition  to  filing  its  Form  IQ-Q  pursuant 
to  Section  B.3.C.  of  this  Part  11.  The 
statement  of  operations  contained  in 
quarterly  reports  shall  disclose,  at  a 
minimum,  any  substantial  items  of 
unusual  or  noiuecurrent  nature  and  net 
income  before  and  after  estimated 
federal  income  taxes  or  net  income  and 
the  amount  of  estimated  federal  taxes. 

C.  (it)  Bach  NASDAQ/NMS  issuer 
which  is  not  subject  to  SEC  Rule  13a-13 
and  which  is  required  to  file  with  the 
Securities  and  &cchange  Commission,  or 
another  federal  or  state  regulatory 
authority,  interim  reports  relating 
primarily  to  operations  and  financial 
position,  shall  distribute  to  shareholders 
reports  which  reflect  the  iaformation 
contained  in  those  interim  reports.  Such 
reports  shall  be  distributed  to 
shareholders  either  before  or  as  soon  as 
practicable  following  filing  with 
approfriale  rcgolattvy  aiitharity.  If  the 
form  of  the  interim  report  provided  to 


shareholders  differs  from  ttiat  filed  witii 
the  regulatory  authority,  the  issuer  shall 
file  one  copy  of  Oie  report  to 
shareholders  with  the  Cororation  in 
addition  to  the  report  to  the  regulatory 
authority  that  is  filed  with  the 
Corporation  pursuant  to  Section  B.3x.  of 
this  Part  n. 

4.  Independent  Directors 

Each  NASDAQ/NMS  issuer  shall 
maintain  a  minimum  of  two  independent 
directors  on  its  board  of  directors.  For 
purposes  of  this  section,  "independent 
director"  shall  mean  a  person  other  than 
an  officer  or  employee  of  the  company 
or  its  subsidiaries  or  any  other 
individual  having  a  relationrfiip  which, 
in  the  opiinion  of  die  board  of  directors, 
would  interfere  with  the  exercise  of 
independent  judgnient  in  carrying  out 
the  responsibilities  of  a  director. 

5.  Audit  Committee 

Each  NASDAQ/NMS  issuer  shall 
establish  and  mabitain  an  Audit 
Committee,  a  majority  of  dw  members 
of  which  shall  be  independent  directors. 

6.  Shareholder  Meetings 

Each  NASDAQ/NMS  issuer  shall  hold 
an  annual  meeting  of  shareholders  and 
shall  provide  notice  of  such  meeting  to 
the  Corporation. 

7.  Quorum 

Each  NASDAQ/NMS  issuer  shall 
provide  for  a  quorum  as  specified  in  its 
by-laws  for  any  meeting  of  the  holders 
of  common  stock;  provided,  however, 
that  in  no  case  shall  such  quorum  be 
less  than  33  Vb  percent  of  the  outstanding 
shares  of  the  company's  common  voting 
stock. 

8.  Solicitation  of  Proxies 

Each  NASDAQ/NMS  issuer  shall 
solicit  proxies  and  provide  proxy 
statements  for  all  meetings  of 
shareholders  and  shall  provide  copies  of 
such  proxy  solicitatioo  to  the 
Corporation. 

9.  Conflicts  of  Interest 

Each  NASDAQ/NMS  issua  shall 
conduct  an  appropriate  review  of  all 
related  party  transactions  on  an  ongoing 
basis  and  shall  utilize  the  company's 
Audit  Committee  or  a  comparable  body 
for  the  review  of  potential  conflict  of 
interest  situations  where  appropriate. 

10.  Listing  Agreement 

Each  NASDAQ/NMS  isMier  shall 
execute  a  Listing  Agreement  in  the  fmm 

designated  by  the  Corporation. 


11.  Effective  Date 

This  Part  II D  shall  apply  to  any  issuer 
which  first  has  a  security  designated  as 
a  national  market  system  security  after 
[tfie  effective  date  of  this  rule  change) 
and  shall  become  effective  as  to  any 
other  NASDAQ/NMS  issuer  on 
[eighteen  mondls  after  the  effective 
date). 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing 
proposed  rule  change.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DXl 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
stetements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conmnmications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provistons  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  D.C 
20540.  Copies  of  such  tiling  will  also  be 
available  for  inspection  and  copying  at 
the  princ4>al  office  of  die  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16, 1985. 

For  the  CkMmniaston.  by  the  Division  of 
Market  Regulation,  purtuant  to  delegated 
authority.  17  CFR  20a3a3(aKl2). 

Dated:  November  7. 1866. 
JohnWbsetai; 
Secratary. 
(FR  Doc.  85-27381  Piled  11-15-4S;  tiM  an] 


Na  IC-14793;  Fie  Na  SIKMOS) 


Application  and  Opportunity  for 
Hoaring;  Pruco  Ufa  Inauranca  Co. 
at  aL 

Noveiiil>er  12, 19B5. 

Notice  is  hereby  given  that  Pruco  Life 
Insurance  Company  ("Pruco  Life"),  on 
its  own  behalf  and  as  sponsor  and 
depository  of  the  Pruco  Life  Insurance 
Company  Single  Premium  Variable 
Annuity  Accotmt  (the  "Arizona 
Accotmt"),  Pruco  Life  Insurance 
Company  of  New  Jersey  ("Pruco  Life  of 
New  Jersey"),  on  its  own  behalf  and  as 
sponsor  and  depositor  of  die  Pruco  Life 
of  New  Jersey  Single  Premium  Variable 
Anmcity  Account  (the  "New  Jersey 
Account"),  Pruco  Life  Series  Ftmd.  Inc. 
(the  'Series  Fund"),  The  Prudential 
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Insurance  Ck)nipany  of  America 
("Prudential"),  and  Pnico  Securities 
Corporation  ("Prusec")  (referred  to 
collectively  as  "Applicants")  filed  an 
application  on  September  20. 1985.  and 
an  amendment  thereto  on  November  1, 
1965.  for  an  order  of  the  Commission 
pursuant  section  8(c)  of  the  Investment 
Company  Act  of  1940  ("Act"),  exempting 
the  Applicants  from  the  provisions  of 
sections  28(a)(2)(C)  and  27(c)(2)  of  the 
Act  All  Interested  persons  are  referred 
to  the  Application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  are 
referred  to  the  Act  for  a  statement  of  the 
relevant  statutory  provisions. 
Applicants  state  that  Pruco  Life  is  a 
stock  life  insurance  company  organized 
under  the  laws  of  the  State  of  Arizona 
and  is  a  wholly  owned  subsidiary  of 
.  Prudential  and  that  Pruco  Life  is  the 
sponsor-depositor  of  the  Arizona 
Account,  a  separate  account  of  Pruco 
Life.  AppUcants  state  that  Pruco  Life  of 
New  Jersey  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
New  Jersey  and  is  a  wholly  owned 
subsidiary  of  Pruco  Life  and  that  Pruco 
Life  of  New  Jersey  is  the  sponsor- 
depositor  of  the  New  Jersey  Account,  a 
separate  account  of  Pruco  Life  of  New 
Jersey.  The  Accounts  were  established 
in  connection  with  the  proposed 
issuance  of  certain  single  payment 
variable  annuity  contracts 
("Contracts").  The  Accounts  are 
registered  under  the  Act  as  unit 
investment  trusts.  Prusec.  a  registered 
broker-dealer  is  the  principal 
underwriter  of  the  Conbticts.  Applicants 
represent  that  assests  of  each  of  the 
investment  subaccounts  of  the  Accounts 
will  be  invested  in  shares  of 
corresponding  portfolios  of  the  Series 
Fund,  a  Maryland  corporation  that  is 
registered  under  the  Act  as  a  diversified, 
open-end  management  investment 
company.  The  Contract  is  purchased  by 
a  payment  of  a  least  $10,000.  Applicants 
represent  that  the  purchase  payment 
made  under  a  Contract  will  be  allocated 
as  directed  by  the  conractholder  to  one 
or  more  of  the  subaccounts  of  the 
Account  and/or.  pursuant  to  a  fixed-rate 
option,  to  the  general  account  of  Pruco 
Life  or  Pruco  Life  of  New  Jersey,  as 
applicable.  Pnico  Life  and  Pruco  Life  of 
New  Jersey  will  hereinafter  be  referred 
to  collectively  as  the  "Company."  The 
Arizona  Account  and  New  Jersey 
Account  will  hereinafter  be  referred  to 
collectively  as  the  "Account." 

AppUcants  state  that  there  is  an 
admiiiistrative  charge  to  reimburse  the 
Company  for  the  expenses  it  incurs  in 


administering  the  Contracts,  which 
include  such  things  as  issuing  the 
Contract,  establishing  and  maintaining 
records,  processing  transfer  requests, 
providing  reports,  and  paying  benefits. 
This  charge  will  be  assessed  by 
deducting  daily,  from  the  assets  of  each 
of  the  subaccounts,  a  percentage  of 
these  equal  to  an  effective  annual  rate 
of  a35%.  The  rate  of  this  charge  is 
guaranteed  never  to  be  increased. 

Applicants  state  that  the  Company 
assumes  mortality  and  expense  risks 
under  the  Contracts.  The  Company 
assumes  a  mortality  risk  by  virtue  of 
guaranteed  annuity  rates  incorporated 
into  the  contracts.  Applicants  assert  that 
the  longevity  estimates  upon  which  the 
guaranteed  annuity  rates  are  based  may 
not  be  borne  out.  Applicants  assert  that 
the  company  assumes  an  expense  risk  in 
that  the  charges  for  administrative  and 
sales  expenses  m^  be  insufficient  to 
cover  actual  expenses.  Applicants  state 
that  the  administrative  charge  is  based 
upon  certain  expectations  as  to  the 
length  of  time  contractholders  will 
maintain  their  Contracts  and  the  number 
of  Contracts  sold  and  that  these 
expectations  may  not  be  realized. 
Applicants  assert  that  the  change  may 
also  prove  insufficient  because,  although 
an  asset  based  charge  is  designed  to 
protect  against  inflation,  there  is  no 
assurance  that  inflated  expenses  will  be 
accompanied  by  comparable  inflation  in 
net  values.  To  compensate  for  assuming 
the  mortality  and  expense  risks,  the 
Company  will  make  a  daily  charge  at  an 
effective  annual  rate  of  0.90%  of  the 
value  fo.the  assets  held  in  the 
subaccounts.  This  charge  is  allocable 
0.60%  for  mortality  risks  and  0.30%  for 
expense  risks. 

Applicants  state  that  the  Company 
does  not  impose  a  sales  charge  at  the 
time  of  purchase  of  a  Contract  If  a 
Contract  is  partially  or  totally 
surrendered  during  the  first  six  contract 
years,  however,  a  contingent  deferred 
sales  load  is  deducted  as  a  means  for 
the  Company  to  recover  its  sales 
expenses.  The  maximum  deferred  sales 
charge  is  9%  of  the  amount  invested 
under  the  Contract  and  declines  by  1% 
each  year  until  it  reaches  4%  in  the  sixth 
contract  year.  There  is  no  sales  charge 
upon  surrender  or  withdrawals  after  the 
sixth  contract  year.  For  the  first 
withdrawal  in  a  year  when  sales 
charges  apply,  the  withdrawal  of  an 
amount  up  to  10%  of  the  purchase 
payment  may  be  made  without  incurring 
a  surrender  charge.  In  addition,  while 
the  sales  charge  is  basically  assessed  as 
a  percentage  of  the  amount  invested 
under  the  Contract  that  is  being 


withdrawn,  it  is  in  no  event  more  the 
8V^%  of  the  first  $25,000  or  the  purchase 
payment.  7V4%  of  the  next  $25,000  and 
6V^%  of  the  amount  of  the  purchase 
payment  in  excess  of  $25,000.  Applicants 
acknowledge  the  the  contingent  deferred 
sales  charge  may  be  insufficient  to  cover 
all  disfribution  expenses.  However,  an. 
defciency,  they  state,  will  be  met  from 
the  Company's  general  corporate  funds, 
which  may  include  amounts  derived 
from  the  mortality  and  expense  risk 
charge. 

Applicants  request  relief  from  section 
26(a)(2)(c)  and  27(c)(2)  to  the  extent 
necessary  to  permit  the  deduction  of  the 
mortality  and  expense  risk  charge. 
Applicants  assert  that  the  mortality  and 
expense  risk  charge  meets  the  standard 
set  forth  in  section  6(c)  because  it  is 
reasonable  in  amount  as  determined  by 
industry  practice  with  respect  to 
comparable  annuity  products.  The 
Company  states  that  this  representation 
is  based  upon  an  analysis  made  by  the 
Company  of  publicly  available 
information  about  selected  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charges  for  other  than  mortality  and 
expense  risks,  the  existence  of  charge 
guarantees,  and  guaranteed  annuity 
purchase  rates.  The  Company  represents 
that  as  a  further  condition  for  this  relief, 
it  will  maintain  at  its  principal  office 
and  make  available  to  the  Commission  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  and  the  methodology 
used  and  results  of  the  comparative 
survey  made  to  support  this 
representation. 

The  Company  also  represents  that  it 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  possible  use  of  the 
asset  charge  for  distribution  expenses 
has  a  reasonable  likelihood  of  benefiting 
the  Account  and  the  contractholders.  As 
a  further  condition  of  relief.  Applicants 
represent  that  a  memorandum,  setting 
forth  the  basis  for  this  representation, 
will  be  maintained  at  the  Company's 
principal  office  and  be  available  to  the 
Commission.  Applicant^  also  represent 
that  as  a  condition  of  this  relief,  the 
Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes  to  have  a  board  of  directors 
with  a  disinterested  majority  formulate 
and  approve  any  plan  under  Rule  12b-l 
of  the  Act  to  finance  distribution 
expenses. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  December  9. 1985.  at  5:30  p.m.,  do 
so  by  submiting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 


\ 


reasona  for  his  request,  and  the  specific 
issues,  If  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20640.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  afTidavit  or,  in  the 
case  of  an  attomey-at-iaw,  by 
certificate)  shall  be  filed  with  the 
request  Persons  who  request  a  hearing 
will  receive  any  notices  and  orders 
issued  in  this  matter.  After  said  date  an 
order  disposing  of  the  application  will 
be  issued  uidess  the  Conunissi<m  orders 
a  hearing  «ipon  request  or  apon  its  owm 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lofanWhMler 
Secretary. 

(FR  Doc.  B5-2738S  Filed  11-15-85:  ^M  amj 
BiLUNa  cone  M>i»4i-a 
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[File  Ntt,  1-74771 

Issuer  Delisting;  Notics  of  AppNcation 
To  Wtthdraw  From  Listing  and 
Registrafloi^  CRSSirrins,  Inc, 
Common  Slock.  $1^  Par  Value 

November  8. 1985. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act ')  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc. 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  incitide  the 
following: 

The  issuer  has  determined  to  list  its 
common  stock  on  the  New  York  Stock 
Exchange. 

Any  interested  person  may,  on  or 
before  November  29. 1985,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  tlie 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  (he  rommissinB.  by  Urn  OiviaiaB  at 
Market  Regulation,  pursuaat  to  delegated 
authority. 
lofanUVhMiw, 
Secretary. 
[FR  Doc  85-27371  Filed  ll-lfr-«»:  »Ab  amj 
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ft  LiglitOo,,  Frapoaal 


Articias  of 
Order  AuUwftdng 
of  Proxies 


November?.  1986. 

Central  Power  and  Light  Coimniiy 
("CP&L").  P.O.  Box  2121.  Corpba  Christi. 
Texas  78403,  an  electric  ntility 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  bolding 
company,  has  filmi  a  declaration  in  this 
proceeding  with  this  CommiMion 
pursuant  to  sections  6(a).  7  and  12(e)  of 
the  PuUic  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rules  50,  S0(a)(5).  62, 
and  65  thereunder. 

CP&L  proposes  to  issue  and  sell  prior 
to  December  31. 1986.  up  to  750,000 
shares  of  Inferred  Stock,  par  valne  $100 
per  share.  CP&L  requests  authority  to 
issue  lYefeired  Stock  at  oxnpetitive 
bidding  with  fixed  or  ad)HStable 
dividend  rates  (New  Preferred)  or.  in  the 
alternative,  to  issoe  money  ouurket 
preferred  stock  ("MMP")  in  a  negotiated 
underwriting.  CP&L  also  proposes  to 
amend  its  Restated  Articles  of 
Incorporation  to  vary  the  terms  of  the 
Preferred  Stock  to  aUow  tfie  flexibility  to 
issue  the  MMP.  Additionally.  CP&L 
seeks  authority  to  solicit  proxies  for 
approval  of  the  amendments  to  the 
RestatedArticles  of  Inc<Hporation. 

CP&L  proposes  to  issue  its  New 
Preferred  Stock  at  not  less  than  $100  per 
share  nor  more  than  $102.75  per  share. 
•  plus  accured  dividends  from  the  date  of 
issue.  CP&L  requests  the  flexibility  to  set 
the  tenns.  timing  and  amount  of  New 
Preferred.  It  is  anticipated  that  the 
dividend  rate  and  apphcable 
underwriting  discounts  and 
commissions  will  be  estabUshed 
pursuant  to  competitive  bidding. 

As  an  altemadve  to  the  issuance  of 
New  Preferred.  CP&L  proposes  to  issue 
up  to  750.000  shares  of  MMP.  MMP  is  a 
type  of  adjustable  rate  pr^erred  stock, 
with  an  initial  dividend  rate  established 
by  CP&L  and  thereafter  determined  by  a 
bidding  process  ("Auction")  held  every 
49  days  among  holders  and  potential 
purchasers  of  the  MMP.  Dividends  are 
payable,  as  declared  by  CP&L's  Board  of 
Directors  on  the  last  day  of  each  48-day 
period.  The  MMP  will  rank  on  a  parity 


with  the  other  series  of  ftatwred  Stock 
ofCP&LinaUreaiMCls. 

The  inaxiBraB  dMdend  rale  of  the 
MMP  wiU  be  110%  to  160%  (depending 
upon  the  rating  of  the  hOtfP)  of  a 
cooipoaite  rate  determined  by  raference 
to  the  interest  equivalent  to  the  OO-day 
rate  on  mmmnirisl  paper  pieced  on 
behalf  of  iseners  whine  corporate  bonds 
are  rated  "AA"  by  Standard  &  Poor's 
Corporation  or  its  suoceeeor.  or  the 
equivalent  of  such  rating  by  another 
rating  agency,  (the  "AA"  Composite 
Commercial  Paper  Rate'')  (i)  as  such  rate 
is  made  avaliaUe  on  a  disoeunt  basis  or 
otherwise  by  the  Federal  Reserve  Bank 
of  New  York  on  ttie  bvstness  day 
preceding  the  relevant  date  or  (h)  in  the 
event  the  Federal  Reserve  Bank  of  New 
York  does  not  make  available  such  a 
rate,  then  the  average  of  sodi  rates  as 
quoted  on  a  discount  basis  or  o^erwise 
by  certain  commercial  paper  dealers  to 
be  specified  in  die  prospectus  for  the 
MMP  to  die  Trust  Company  (as 
hereinafter  defined)  for  the  dose  of 
bosiness  of  the  business  dsy 
immedistley  preceding  sncfa  data,  or  (Hi) 
if  no  rate  is  quoted  by  such  dealers,  the 
rates  deten^ned  by  snch  other  dealers 
as  selected  by  CPftL's.  The  110%-150% 
range  is  tliat  believed  necessary  by  the 
underwriter's  to  si^  the  Mhff  of  varying 
ratings.  Based  apon  the  cinrait  rating  of 
CP&L's  Preferred  Stock,  the  maxtmnm 
rate  appUcahle  to  the  MMP  woald  be 
120%  of  the  "AA"  Composite 
Canuaerdal  Paper  Rate.  The  "AA" 
Composite  Commercial  Paper  Rate 
provides  the  rate  which,  in  the  opinion 
(A  the  underwriter,  will  most  dosdy     ■ 
approximate  that  of  the  MMP. 

fai  the  event  that  CPftL  defaults  in  the 
payment  of  dividends  or  fails  to  make  a 
redemption  payment  wiien  doe,  the 
Auction  will  be  disomtinBed.  The 
dividend  rate  will  then  convert  to  die 
rate  equal  to  LIBOR  phis  an  additional 
rate  per  annum  determined  when  the 
MMP  is  issued. 

The  MMP  is  redeemable  ss  s  wlioie  or 
in  part,  on  the  second  business  day 
preceding  any  dividend  payment  date  at 
103%,  102%,  and  101%  of  par  plus 
accrued  dividends  in  the  first,  second, 
and  third  yean  reflectively,  after 
original  issuance  and  at  par  plus 
accrued  dividends  tliereafter.  The  MMP 
is  also  redeemable  as  a  whole  at  par  if 
the  dividend  rate  set  in  the  Auction 
exceeds  100%  of  the  "AA"  Composite 
Commercial  Paper  Rate.  Redemption  or 
purchase  oT  ti>e  MMP  will  be  restricted 
by  the  provisions  of  CPftL's  Restated 
ArtideB  of  incorporation  which  prohibit 
redemption  of  any  shares  of  Preferred 
Stock  wlien  the  corporation  is  ki  default 
in  the  payment  of  dividends  on  any 
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series  of  Prafened  Stock  unless  such 
dividends  are  paid  prior  to  or 
concunentiy  with  such  redemption  or 
purchase  unless  such  redemption  or 
purchase  has  been  ordered  by  Uie 
Commission  under  the  Act  The  holders 
of  the  MMP  will  have  the  same  voting 
rights  as  all  holders  of  Preferred  Stock 
of  the  Company  and  the  shares  of  MMP 
shall  rank  on  a  parity  with  the  other 
series  of  Preferred  Stock  on  tfie 
dissolution  or  liquidation  of  the 
Company.  The  dividend  rate  for  each 
dividend  period  will  be  determined 
through  the  Auction  process.  This 
process  involves  the  submission  of  bids 
to  buy  or  continue  to  hold  shares  of 
MMP  at  par  at  designated  dividend 
levels  through  broker^ealers  to  a  bank 
or  trust  company  (the  'Trust 
Company").  The  Trust  Company 
assimilates  all  the  bids,  determines  the 
winning  bid  rate  and  arranges  with  a 
clearing  corporation  for  the  book  entry 
transfer  of  the  owenership  of  the  MMP 
shares.  If  insufRcient  bids  are  received 
for  the  full  amount  of  the  MMP.  then  the 
dividend  rate  for  the  succeeding  49-day 
dividend  period  would  be  the  maximum 
rate,  [i.e.,  the  applicable  percentage  of 
the  "AA"  Composite  Commercial  Paper 
Rate).  If  all  existing  holders  of  MMP 
submit  hold  orders,  then  the  dividend 
rate  will  be  59%  of  the  "AA"  Composite 
Commercial  Paper  Rate.  As  a  condition 
to  purchasing  shares  of  MMP  in  an 
initial  offering  or  otherwise,  potential 
purchasers  will  be  required  to  sign  and 
deliver  to  the  Trust  Company  and 
broker-dealer  a  purchaser's  letter  in 
which  the  potential  purchaser  will  agree: 
to  participate  in  the  Auction  upon  the 
terms  set  forth  in  the  prospectus  and  in 
the  letter  to  seU,  transfer,  or  otherwise 
dispose  of  shares  of  the  MMP  only  in 
5,000  share  increments:  to  sell,  transfer 
or  otherwise  dispose  of  shares  of  MMP 
only  pursuant  to  a  bid  or  sell  order  in 
the  Auction,  or  to  or  through  a  broker- 
dealer  or  to  a  person  that  has  has 
delivered  a  signed  purchaser's  letter  to 
the  Trust  Company  so  long  as  the 
dividend  rate  is  determined  by  Auction: 
to  advise  the  Trust  Company  of  any 
transfer  other  than  pursuant  {o  an 
Auction;  and  to  have  ownership  of  the 
shares  of  MMP  maintained  in  book 
entry  form  with  a  specified  securities 
depository.  The  certificate  for  shares  of 
MMP  will  bear  a  legend  that  transfer  is 
restricted,  and  CL&P  will  issue  stop 
transfer  instructions  to  the  transfer 
agent  for  the  MMP.  Holders  of  shares  of 
MMP  will  not  receive  a  certificate  for 
such  shares  so  long  as  the  dividend  rate 
is  based  upon  the  results  of  the  Auction. 

In  connection  with  the  MMP.  CLAP 
will  enter  into  a  contract  under  which 


the  Trust  Company  %vUl  receive  not 
more  than  $35,000  per  year  for  services 
and  will  agree  to  abide  by  the  Auction 
in  determing  the  dividend  rate.  The 
Trust  Company  will  enter  into 
agreements  with  one  or  more  broker- 
dealers  to  conduct  the  Auctions.  Annual 
fees  and  expenses  to  be  paid  by  CPAL 
will  be  up  to  Vi  of  1%  of  the  principal 
amount  of  Money  Market  Preferred 
Stock  outstanding.  CP&L  will  also  pay 
up  to  $5,000  to  the  securitied  depository 
which  will  hold  record  ownership  of  the 
shares  of  MMP  and  will  maintain  lists  of 
the  beneficial  ownership  of  the  shares. 

CPftL  intends  to  use  the  proceeds 
from  the  New  Preferred  or  MMP  to 
finance  portims  of  its  construction 
program  and  to  retire  short-term  debt 
incurred  and  expected  to  be  incurred 
primarily  to  finance  construction 
expenditures.  CP&L  requests  an 
exemption  &t)m  the  competitive  bidding 
requirements  of  Rule  50  and  proposes  to 
enter  into  a  negotiated  underwriting 
agreement  with  Shearson  Lehman 
Brothrs,  Ina  ("Shearson").  CP&L  wiH 
pay  Shearson  up  1%%  of  the  dollar 
amount  of  MMP  offered. 

There  proposals  are  subfect  to 
shareholder  approval.  CP&L  therefor 
proposes  to  solicit  in  this  regard,  has 
filed  its  proxy  solicitation  material,  and 
requests  that  the  effectiveness  of  its 
declaration  with  respect  to  the 
solicitation  be  accelerated  as  provided 
in  Rule  62. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
o^ice  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  2, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
and  serve  a  copy  on  the  declarant  at  the 
address  above.  Proof  of  service  (by 
affidavit  or,  in  case  or  an  attorney  at         ' 
law,  by  certificate)  should  be  filed  with 
the  request  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearings,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  filed  or  as  it  may  be  amended,  may 
be  permitted  to  become  effective. 

It  appearing  to  the  Commission  that 
National's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith  pursuant  Rule  62: 

It  is  ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be,  and  it  hereby  is,  permitted  to 
become  effective  forthwith  pursuant  to 


Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  64  under 
the  Act  * 

For  the  CommiMion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.  *-'  j  • 

John  Whedar, 
Secretary. 
(FR  Doc.  85-27370  Filed  11-15-85;  8:45  am) 
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Issuw  Delisting:  Notice  Of  Application 
To  Withdrew  From  Uetlng  and 
Registration;  Countrywide  Credit 
Induetrlee,  Inc.  Common  Stock,  Par 
Value  $.05  Per  Share 

November  8, 1985. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
&cchange  tlommission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  Usting  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Countrywide  Credit  Industries,  Inc. 
considered  the  direct  and  indirect  costs 
and  expenses  on  maintaining  a  dual 
listing  of  its  common  stock  on  the  New 
York  Stock  Exchange.  Inc.  and  the 
American  Stock  Exchange,  Inc.  and, 
therefore,  does  not  see  any  particular 
advantage  in  the  dual  trading  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stock. 

Any  interested  person  may,  on  or 
before  November  29, 1965,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determined  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-27373  Filed  ll-15-«;  8:45  am] 
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[FM  No.  22-14307] 

AppUcition  and  Opportunity  for 
Hearipig;  Cttevren  Cpra^  Chevron 
Capital  U.SJL  Inc.  and  Chevron  U.8JL 
Inc. 

November  13, 1985. 

Notice  is  hereby  given  that  Chevron 
Corporation.  Chevron  Capital  U.S.A. 
Inc.  and  Chevron  U.S.A.  Laa 
(collectively  the  "Apphcant"  or  the 
"Companies")  have  filed  an  application 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenhire  Act  of 
1939.  as  amended  (herein  sometimes 
referred  to  as  the  "Act"),  for  a  finding  by 
the  Securities  and  Exchange 
Commission  (the  "Commission")  diat 
the  trusteeship  of  the  Chase  Manhattan 
Bank  (National  Association)  ("Chase 
Manhattan")  as  successor  Trustee  under 
two  indentures  previously  qualified 
under  the  Act  is  not  so  likely  to  involve 
a  material  conflict  of  interest  with  the 
trusteeship  of  Chase  Manhattan  under 
one  other  indenture  previously  qualified 
under  the  Act  as  to  make  it  necessary  in 
the  pid}lic  interest  or  for  the  protection 
of  investors  to  disqualify  Chase 
Manhattan  from  acting  as  trustee  under 
any  of  said  indentures  (collectively  the 
"Indentures"). 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indentxire 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall, 
within  ninety  days  after  ascertaining 
that  H  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  this  section 
provides,  with  certain  exceptions  stated 
therein  that  a  trustee  under  a  qualified 
indenture  of  a  company  shall  be  deemed 
to  have  a  conflicting  interest  if  such 
trustee  is  trustee  under  another 
indenture  under  which  any  other 
securities,  or  certificates  of  interest  or 
participation  in  any  other  securities  of 
such  company  are  outstanding. 

The  present  application,  filed 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Act.  seeks  to  exclude  the 
Indentures  from  the  operation  of  section 
310(b)(1)  of  the  Act. 

The  effect  of  the  proviso  contained  in 
clause  (ii)  of  section  310(b)(1)  of  the  Act 
on  the  matter  of  the  present  application 
is  such  that  the  Indentures  may  be 
excluded  from  the  operation  of  section 
310(b)(1)  of  the  Act  if  the  Companies 
shall  have  sustained  the  burden  of 
proving,  by  this  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  the  trusteeships 
under  the  qualified  Indentures  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 


investors  to  disqualify  such  trustee  from 
acting  as  trustee  under  any  Indenture. 
The  Applicafit  alleges  that: 

(1)  The  Chase  Manhattan  Bank 
(National  Association)  ("Chase 
Manhattan")  currently  is  acting  as 
Trustee  under  the  following  indentures 
relating  to  securities  of  the  Companies: 

(a)  An  indenture  dated  as  of  June  1, 
1968  between  Gulf  Oil  Corporation  (now 
"Chevron  U.S.A.  Inc.")  and  Morgan 
Guaranty  Trust  Company  of  New  Yorii, 
as  original  Trustee,  relating  to  Gulf  Oil 
Corporation's  6%%  Debentures  due  1993 
In  the  aggregate  principal  amount  of 
$200,000,000: 

(b)  An  indenture  dated  as  of  June  1. 
1979  between  Gulf  Oil  Corporation  and 
Morgan  Guaranty  Trust  Company  of 
New  York,  as  original  Trustee,  relating 
to  Gulf  Oil  Corporation's  Variable/ 
Fixed  Rate  Debentures  due  2009  in  the 
aggregate  principal  amount  of 
$250.00a000; 

(c)  An  indenture  dated  August  1, 1984 
among  Chase  Manhattan,  as  Trustee, 
Chevron  Capital  U.S.A.  Inc..  and 
Chevron  Corporation,  as  Guarantor, 
relating  to  the  following  Chevron 
Capital  U.S.A.  Inc.  Guaranteed  Notes: 

(i)  12%%  Guaranteed  Notes  due  1987. 
in  the  aggregate  principal  amount  of 
$1,000,000,000; 

(ii)  11V4%  Guaranteed  Notes  due  1988. 
in  the  aggregate  principal  amount  of 
$500,000,000; 

(iii)  12%  Guaranteed  Notes  due  1994. 
in  the  aggregate  principal  amount  of 
$500,000,000; 

(iv)  11%  Guaranteed  Notes  due  1990, 
in  the  aggregate  principal  amount  of 
$500,000,000;  and 

(v)  10%%  Guaranteed  Notes  due  1995, 
in  the  aggregate  principal  amount  of 
$300,000,000. 

(d)  An  indenture  dated  June  15, 1985 
between  Chase  Manhattan,  as  Trustee, 
and  Chevron  Corporation,  filed  with  the 
Commission  as  Exhibit  4.1  io  Post- 
Effective  Amendment  No.  2  to 
Registration  Statement  No.  2-98466. 
However,  no  securities  have  yet  been 
issued  under  this  indenture. 

(2)  Gulf  Oil  Corporation  became  an 
indirect,  wholly  owned  subsidiary  of 
Chevron  Corporation  ("Chevron")  in  the 
second  quarter  of  1984.  On  June  1, 1985, 
Chevron  unconditionally  guaranteed  all 
of  Gulfs  obligations  as  to  payment  of 
principal,  interest  and  any  redemption 
premiimi  under  the  Gulf  Indentures.  On 
July  1, 1985,  Chevron  U.S.A.  Inc.,  a 
wholly  owned  subsidiary  of  Chevron, 
merged  with  and  into  Gulf  in  a  statutory 
merger  under  Pennsylvania  law.  Gulf 
was  the  surviving  corporation  of  the 
merger,  and  changed  its  name 
immediately  following  the  merger  to 
"Chevron  U.S.A.  Inc."  On  August  14, 


1985  and  August  15, 1985,  Chase 
Manhattan  became  successor  Trustee 
under  the  1979  and  1968  Gulf  Indentures, 
respectively,  replacing  Morgan 
Guaranty  Trust  Company  of  New  York. 
The  Chevron  Capital  Indenture  and  the 
Gulf  Indentures  (collectively,  the 
"Indentures")  have  all  been  qualified 
under  the  Act. 

(3)  Section  7.08  of  the  Chevron  Capital 
Indenture,  section  7.08  of  the  1966  Gulf 
Indenture  and  section  7.08  of  the  1979 
Gulf  Indenture  contain  in  part  the 
requisite  provisions  of  Section  310(b)(1) 
of  the  Trust  Indenture  Act  of  1939. 

(4)  Chase  Manhattan's  status  as 
successor  Trustee  under  the  1968  Gulf 
Indenture  may  involve  Chase  . 
Manhattan  in  a  "conflicting  interest" 
within  the  definition  of  section  7.08  of 
the  Chevron  Captial  Indenture  with 
respect  to  the  1968  Gulf  Indenture. 

(5)  Chase  Maidiattan's  status  as 
successor  Trustee  under  the  1979  Gulf 
Indenture  may  involve  Chase 
Manhattan  in  a  "conflicting  interest" 
within  the  definition  of  section  7.08  of 
the  Chevron  Capital  Indenture  with 
respect  to  the  1979  Gulf  Indenture. 

(6)  Chase  Manhattan's  trusteeship 
under  all  of  the  Indentures  is  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  it  from  acting  as 
trustee  imder  any  of  the  Indentures.  As 
qualified  indentures,  the  Indentures 
contain  the  provisions  required  by 
section  310  through  318  of  the  Act  for  the 
protection  of  securityholders.  In 
particular,  the  provisions  of  section 
310(b)  (2)  through  (7),  which  prevent 
trustees  fit>m  acquiring  certain  financial 
interests  in  obligors  under  indenture 
securities,  and  of  Section  311,  which 
guards  against  preferential  collection  of 
claims  by  trustees  as  creditors  of 
obligors,  greatly  reduce  any  potential  for 
conflict  of  interest. 

(7)  The  Indentures  are  wholly 
unsecured  and  the  debt  securities 
secured  thereby  rank  por/possu.  The 
only  material  differences  between  the 
Indentures  and  the  rights  of  holders  of 
the  debt  securities  secured  by  the 
Indentures  relate  to  aggregate  principal 
amounts,  interest  rates,  date  of  issue 
and  of  interest  payments,  maturity  and 
similar  items  which  commonly  change 
with  separate  financings. 

(8)  No  default  has  at  any  time  existed 
under  any  Indenture. 

(9)  Such  differences  as  exist  between 
the  Gulf  Indentures  and  the  Chervon 
Capital  Indenture  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
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to  disqualify  Chase  Manhattan  from 
acting  as  Trustee  under  any  of  the 
Indentures. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  the  application  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commissioa 
with  respect  to  its  application. 

For  a  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-14307.  at  the  Securities  and 
Exchange  Conuoission's  Public 
Reference  Room.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549. 

Notice  is  fur&er  given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  any  time  on  or  after 
December  3. 1985,  unless  prior  thereto  a 
hearing  upon  the  application  is  ordered 
by  the  Commission,  as  provided  in 
clause  (ii)  of  section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939.  as 
amended.  Any  interested  person  may, 
no  later  than  December  3, 1985.  at  5:30 
pjn..  Eastern  Standard  Time,  in  writing, 
submit  to  the  Commission,  his  or  her 
views  or  any  additional  facts  bearing 
upon  this  application  or  the  desirability 
of  a  hearing  thereon  or  request 
notification  if  ttie  Commission  should 
order  a  hearing.  Any  such  comments  or 
requests  should  be  addressed  to: 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washmgton.  D.C.  20549.  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  a  hearing,  flie  reasons  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  appHcation  that  he 
desires  to  controvert.  At  any  time  after 
such  date,  the  Commission  may  issue  an 
order  granting  the  application,  upon 
such  terms  and  conditions  as  it  may 
deem  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

)ohn  Wheeler, 

Secretory. 

(PR  Doc  85-27369  Filed  11-15-85:  8:45  am] 
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[Ralnse  No.  34-22610;  File  No.  sn-Am«i- 
85-291 

Self-Regulatory  Organlzatfons; 
Approval  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 

^^  The  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  submitted  on 


August  2. 19«5.  copies  of  a  proposed  mie 
change  pursuant  to  sectiwi  19(bKl)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
implement  an  automatic  execution 
system  ("AUTONAMOS")  for  the 
execution  and  reporting  of  certain  Major 
Market  Index  ("XMI")  orders.  Amex 
proposes  to  implement  the  automatic 
execution  feature  of  AUTOAMOS  as  a 
three  month  pilot  program,  commencing 
in  late  November  1965,  The  Commission 
solicited  comments  on  the  proposal '  but 
none  have  been  received. 

AUTOAMOS  is  an  electronic  system 
developed  by  the  Exchange  in  1983, 
which  permits  Amex  member  firms  to 
electronically  route  options  orders  of  a 
certain  size  directly  to  the  specialist's 
post  for  execution,  and  to  receive  back    ■ 
confirmations  of  trades  by  the  same 
route.  AUTOAMOS  accepts  market  and 
marketable  limit  orders  up  to  10 
contracts,  and  operates  on  a  floorwide 
bans  for  all  Amex-Usted  optiona.  All 
orders  entered  into  the  system  are* 
executed  maaoally  by  the  appropriate 
specialist,  who  upon  execution  erf  the 
order,  enters  the  relevant  trade 
information  [e.g..  the  number  of 
contracts  executed,  the  price,  and  the 
identity  of  the  contra-broker(s)j  into  the 
system.' An  execution  report  is  then 
automaticaOy  sent  to  the  firm  which 
placed  the  orders.* 

Amex's  current  proposal  requests 
Commission  authorization  for  a  three 
month  pilot  utilizing  AUTOAMOS  to 
automatically  execute  and  report  certain 
XMI  orders.  Under  the  pilot,  XMI  orders 
of  10  contracts  or  less  which  are  entered 
into  AUTOAMOS  will  receive 
antomstic.  rather  than  manual, 
executions.  Orders  routed  through  the 
system  will  be  executed  automatically 
at  the  best  prevailing  price  at  the  time 
the  order  is  entered  into  AUTOAMOS. 
The  system  will  accept  market  and 
marketable  limit  orders,  and  will  send 
an  instantaneous  report  back  to  the 
member  firm  upon  execution  of  the 
order.  In  addition,  reports  of  last  sale, 
price  and  volume  will  be  generated  for 
dissemination  to  the  public. 

AUTOAMOS  will  differentiate 
between  limit  orders  on  the  book  and  all 
other  bids  and  offers  in  the  marketplace. 
If  the  best  bid  or  offer  is  represented  by 


'The  proposed  rule  change  was  noticed  in 
Securities  Exchange  Act  Release  No.  22306  (August 
9.  1985).  50  FR  32930  (File  No.  SR-Amex-e5-29). 
Thereafter,  on  October  la  1965.  Amex  filed 
Amendment  No.  1  to  the  proposed  rule  change. 

•Orders  entered  into  AUTOAMOS  are  displaced 
on  tooch  screens  at  the  specialist's  post. 

'Amex  estimates  that  AUTOAMOS  has  reduced 
order  tumoroand  time  from  over  2  minutes  to  an 
average  of  35  seconds. 


the  book.  AUTOAMOS  will  route  the 
incoming  order  to  the  touch-screen 
terminal  at  the  specialist's  post  for 
manual  execution  against  die  limit  order 
book.  If  the  AUTOAMOS  order  is  for  a 
larger  number  of  contracts  than  the 
number  of  contracts  bid  or  offered  on 
the  book,  the  specialist  will  have  the 
affirmative  obligation  to  fill  the  balance 
of  the  order  at  the  same  price  as  the 
quoted  market.  Thus,  the  AUTOAMOS 
order  will  receive  an  execution  at  a 
single  price  at  the  quoted  market 

If  the  best  bid  or  offer  is  not  on  the 
book,  AUTOAMOS  will  automatically 
execute  the  order  at  the  best  prevailing 
price.  The  contra  side  of  the  trade  will 
be  assigned  on  a  rotational,  trade-by- 
trade  basis  to  one  of  the  Amex  market 
makers  (Registered  Options  Traders) 
who  has  signed  on  to  the  systerfl,  or  to 
the  specialist,  who  will  participate  with 
the  market  makers  in  the  rotation. 
Participating  market  makers  will  not  be 
permitted  to  place  limit  orders  on  the 
specialist's  book. 

In  Amendment  No.  1  to  the  rule 
filing,*  Amex  proposes  that  all  market 
makers  who  wish  to  participate  in  the 
pilot  satisfy  a  minimum  net  capital 
requirement  of  $100,000.  In  addition, 
market  makers  must  demonstrate  a  prior 
commitment  to  XMI  options  by  meeting 
a  minimum  trading  volume  requirement 
of  3,000  XMI  contracts  in  the  calendar 
month  prior  to  their  participation. 
Moreover,  market  makers  who  wish  to 
participate  in  the  pilot  will  be  obligated 
to  participate  on  a  weekly  basis  and  on 
the  near-term  expiration  Friday. 

Amendment  No.  1  also  states  that 
market  makers  will  be  required  to  sign 
on  to  the  system  daily  to  verify  their 
presence  on  the  Exchange  floor.  In  the 
absence  of  extenuating  personal 
circumstances  approved  by  two  Floor 
Governors,  the  failure  of  a  market  maker 
to  fulfill  his  participation  commitment 
will  result  in  the  market  maker  being 
prohibited  from  participating  in  the 
rotation  system  for  both  the  duration  of 
the  current  expiration  cycle  and  for  the 
following  expiration  month.  Amex  states 
that  this  penalty  is  designed  to  prevent 
market  makers  from  signing  off  the 
system  is  response  to  adverse  market 
conditions. 

Finally,  the  Exchange  proposes  in 
Amendment  No.  1  t|iat  the  initial  pilot 
program  be  limited  to  the  two  strike 
prices  currendy  bracketing  the  index 
value  in  the  most  recent  expiration 
month.  Accordingly,  only  four  series 


*  See  note  \,  supra. 
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(two  puts  and  two  calls)  will  be  included 
in  the  automatic  execution  system. 
Amex  states  that  it  may  increase  the 
number  of  series  in  the  pilot  at  some 
future  time,  as  experience  with  the 
system  is  gained.^ 

In  the  filing,  Amex  expresses  the 
opinion  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  particularly  section  6(b)(5),  because 
the  pilot  may  result  in  more  efRcient 
handling  of  XMI  orders.  Specifically, 
Amex  anticipates  increased  order  flow 
.in  XMI  and  believes  that  the  present 
operation  of  AUTO  AMOS,  which 
requires  the  specialist  to  manually  enter 
trade  data  into  the  system  for  each 
order,  may  result  in  operational 
inefficiencies  for  XMI  orders.  Amex 
believes  that  the  pilot  program,  by 
providing  automatic  rather  than  manual 
executions,  will  reduce  substantially  the 
operational  burdens  associated  With 
executing  and  reporting  XMI 
AUTOAMOS  orders  during  heavy 
trading. 

The  Commission  believes  that  the 
proposed  rule  change,  by  offering  the 
potential  of  increased  order  handling 
efficiencies  and  providing  for  firm 
quotes,  should  benefit  public  customers 
and  Amex  member  firms  and  specialists. 
First,  retail  firms  and  public  customers 
will  have  the  benefit  of  receiving 
immediate  executions  ahd  nearly 
instantaneous  confirmations.  In 
addition,  they  will  have  for  the  first  time 
the  advantage  of  a  firm  quote  for  up  to 
10  contracts,  because  the  AUTOAMOS 


iCbn 


*  The  fommission's  approval  today  of  the  pilot 
program  extends  only  to  the  four  XMI  series 
identified  above.  If  the  Amex  desires  during  the 
course  of  the  pilot  to  expand  the  number  of  series, 
or  to  change  the  series  on  an  interday  basis,  it  must 
give  prior,  appropriate  notice  to  the  Commission. 

'The  Commission  previously  has  expressed 
concern  about  exchange  execution  systems  (such  as 
AUTOAMOS)  which  do  not  expose  orders  to 
trading  interest  in  the  crowd  and  thereby  deny 
those  orders  an  opportunity  for  an  execution  at  a 
price  better  than  the  quoted  market  [see  Securities 
Exchange  Act  Release  Nos.  19858  (June  9. 1983).  48 
FR  27672  end  20350  (November  4. 1983).  48  FR 
51722).  Pot  several  reasons,  the  Commission  has 
determined  that  the  proposed  rule  change  should 
nevertheless  be  approved.  First,  the  proposal 
provides  only  for  a  limited  three  month  pilot. 
Second,  the  pilot  will  be  limited  to  the  most  active 
XMI  series:  generally  those  series  will  t>e 
characterized  by  narrow  quotation  spreads  [see 
Securities  Exchange  Act  Release  No.  Z1197  (August 
2. 1984),  48  FR  31792).  This  means  that  opportunities 
for  improved  executions  between  the  spread  will  be 
minimal,  and  the  cost  to  investors  of  the  lost 
opportunity  from  not  exposing  orders 
commensurately  reduced.  Finally,  as  discussed  in 
the  text,  the  pilot  offers  both  increased  efficiencies 
:<nd  the  introduction  of  firm  quotes,  advantages  that 
serve  to  offset  the  potential  disadvantage  of  not 
'.exposing  orders. 


pilot  will  guarantee  the  price  of  an  XMI 
order  at  the  displayed  maiicet  quote  at 
the  time  the  order  was  entered  into 
AUTOAMOS. 'Moreover.  Amex 
specialists  should  benefit  from  the 
reduced  operational  burden  presently 
associated  with  manual  executions  of 
all  AUTOAMOS  XMI  orders.  The  fact 
that  specialists  will  no  longer  be 
required  to  manually  enter  trade 
confirmation  data  into  the  system, 
except  in  those  instances  where  the 
book  represents  the  best  bid  or  offer, 
should  be  particularly  helpful  on  peak 
volume  days. 

The  Commission  also  believes  that  the 
proposed  rule  change,  by  ensuring  the 
protection  of  public  customer  limit 
orders  on  the  specialist's  book,  is 
consistent  with  the  Act's  mandate  to 
protect  investors  and  the  public  interest 
The  Amex  proposal  permits  public  limit 
orders  on  the  book  that  are  at  the  best 
bid  or  offer  to  interact  with  incoming 
AUTOAMOS  XMI  orders.  Because  the 
pilot  offers  the  benefit  of  increased 
efficiencies  and  ensures  the  traditional 
priority  accorded  public  customer 
orders,  the  Conmtission  has  determined 
that  it  is  appropriate  for  the  pilot 
program  to  commence  operation  at  a 
time  determined  by  the  Amex.^ 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges.  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  sections  6(b)(5)  and  llA 
of  the  Act 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  8, 1985. 
John  Wheeler, 
Secretary. 

(FR  Doc.  85-27364  Filed  11-15-85;  8:45  am] 
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'The  Commission  notes  that  Amendment  No.  1  to 
the  proposed  rule  change  has  not  previously  been 
published  for  notice  and  comment.  The  Commission 
finds  good  cause  for  approving  this  portion  of  the 
proposed  rule  change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing  thereof,  in 
that  the  initial  proposal  was  published  for  comment 
and  no  adverse  comments  were  received  thereon, 
and  the  Commissiim  believes  it  Is  in  the  public 
interest  to  allow  the  Amex  to  commence  the 
AUTOAMOS  pilot  as  soon  as  practicable. 


[RsteM*  No.  34-22604;  Fis  No.  SR-CBOE- 
»5-45] 

Self-Regulatory  Organizatione; 
Chicago  Board  Optiona  Exchange, 
Inc.;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Propoced  Rule  Change  Relating  to 
Extension  of  RAES  PNdt  Program 

The  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  submitted 
on  November  4, 1985,  copies  of  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,  to  extend  the 
operation  of  CBOE*s  retail  automatic 
execution  system  ("RAES")  from 
November  8, 1985  through  April  30, 1988. 
RAES  provides  for  the  automatic 
execution  of  public  customer  market  and 
marketable  limit  orders  of  10  or  fewer 
contracts  in  a  limited  number  of  OEX 
series.  RAES  has  been  operating  as  a 
pilot  program  in  OEX  since  February. 
1985.*  In  May,  1985  CBOE  filed  a 
proposed  rule  change  to  make  RAES  for 
OEX  a  permanent  program.* 

The  CBOE's  present  application  for  an 
extension  of  time  has  been  made  in 
order  that  the  RAES  pilot  may  remain  in 
operation  while  the  Commission 
considers  the  CBOE's  request  to 
approve  RAES  for  OEX  on  a  permanent 
basis.*  The  CBOE  has  represented  to 
the  Commission  that  customer  orders 
routed  through  RAES  have  been  handled 
efficiently  during  the  pilot  and  that  there 
have  been  "virtually  no  complaints" 
regarding  RAES  or  its  operation.  While 
the  Commission  continues  to  be 
concerned  about  the  effect  of  RAES  on 
public  customer  limit  orders  on  the 
book.*  in  view  of  the  CBOE's 


'  A  complete  description  of  RAES  Is  given  In  the 
Commission's  initial  order  approving 
implementation  of  the  pilot  program,  and  in 
subsequent  amendments  made  to  the  original  filing. 
See  Securities  Exchange  Act  Release  Nos.  21695 
(January  28. 1965),  50  FR  4823  ("January  Order"), 
and  22015  (May  6, 1985).  50  FR  19832  ("May  Order"). 

*See  Securibes  Exchange  Act  Release  Na  22274 
(July  29, 1985).  50  FR  31264. 

*The  CBOE  also  has  filed  a  proposed  rule  change 
to  expand  the  operation  of  RAES  to  certain  classes 
of  individual  stock  options  on  a  six  month  pilot 
basis.  See  Securities  Exchange  Act  Release  No. 
22270  (July  26. 1985),  50  FR  31449  (File  No.  SR- 
CBOE-85-16.  Ametidment  No.  2).  The  Commission 
is  considering  this  proposal  concurrently  with  the 
RAES  OEX  proposal. 

*  Discussions  of  the  Commission's  concerns 
regarding  this  issue  are  found  in  the  Commission's 
January  and  May  Orders,  supra  note  1.  and  in  a 
previous  Commission  order  extending  the  pilot 
through  November  8. 1985.  See  Securities  Exchange 
Act  Release  No.  22387  (September  6, 1985).  50  FR 
377S3. 


474B 


/  Vol.  sq  No.  Z22  /  Monday.  November  18.  19es  /  Noticea 


representations  regarding  the  operation 
of  RAES  to  date,  the  Commission  finds 
that  an  extension  of  the  pilot  program 
through  April  30, 1988.  or  until  siich 
earlier  date  as  the  Commission  makes  a 
final  determination  regarding  RAES.  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges,  in  ptu-ticular, 
sections  6(bH5)  and  llA  of  the  Act 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  Commission  believes  it  is  in  the 
public  interest  to  ensure  an 
uninterrupted  coatinaation  of  the  pilot 
until  such  time  as  a  final  Commission 
determination  regarding  RAES  is  made. 
The  pilot  has  operated  without  technical 
difficulty  since  its  commencement  in 
February  1985,  and  the  Commission 
does  not  believe  that  extending  the  pilot 
for  a  limited  time  period  will  unduly 
burden  market  participants. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Seciunties  and  Exchange 
Commission.  450  Fifdi  Street.  N.W, 
Washii^oa,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  tietween  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  N.W.,  Washington.  D.C 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11. 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  8. 1985. 
John  Wheelet. 
Secretary. 
(FR  Doc.  85-27375  Fited  11-15-85;  8:45  amj 
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S6lf-R#9iiMovy  OrgantnHons; 
Proposed  Rul*  Chang*  by  ««• 
Municipal  Sacurttias  RulamaMng 
Board;  fMating  to  CUSIP  Nurabara 

The  Municipal  Securities  Rulemaking 
Board  on  October  8, 1985,  filed  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  19(b)(lJ  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  a  proposed  rule  change 
as  described  in  Items  1, 11,  and  ID  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rale 
change  from  interested  persons. 

I.  Self-Regulatory  Organizadons' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rvde  Change 

The  Municipal  Securities  Rulemaking 
Board  (the  "Board'T  is  filing  an 
amendment  to  rule  G-34  on  CUSIP 
numbers,  and  an  interpretation  of  the 
application  of  rule  G-12(c)  and  rule  G- 
12(f)  on  inter-dealer  confirmations  to  a 
when-issued  transaction  that  lakes 
place  during  the  time  when  application 
for  CUSIP  numbers  for  a  new  issue  is 
pending  (hereafter  referred  to  as  "the 
proposed  rule  change"),  as  follows: 

Rule  G-34.  CUSIP  Numben  • 

(a)  New  Isaue  Securities. 

(i)  Assignment  of  Numbers. 

(A)  Except  as  otherwise  provided  in 
this  section  (a),  each  municipal 
securities  broker  or  municipal  securities 
dealer  who  acquires,  whether  as 
principal  or  agent,  a  new  issue  of 
municipal  securities  from  the  issuer  of 
such  securities  for  the  purpose  of 
distributing  such  new  issue  shall  apply 
in  writing  to  the  Board  or  its  designee 
for  assignment  of  a  CUSIP  number  or 
numbers  to  such  new  issue.  The 
municipal  securities  broker  or  municipal 
securities  dealer  shall  make  such 
application  as  promptly  as  possible,  but 
in  no  event  later  than  £,  in  the  case  of 
competitive  sales,  the  business  day 
following  the  date  of  award,  or,  in  the 
case  of  negotiated  sales,  the  business 
day  following  the  date  on  which  the 
contract  to  purchase  the  securities  from 
the  issuer  is  executed.  J;  in  the  case  of 
negotiated  sales,  a  time  sufficient  to 
ensure  assignment  of  a  CUSIP  number 
or  numbers  on  or  prior  to  the  business 


'  Italics  indicate  new  language.  |brackeU| 
indicate  deletions. 


day  oa  which  the  oontinct  to  ptachase 
the  secaritiee  from  the  issuer  is 
executed;  or.  in  the  cose  ofcompetkive 
sales,  the  date  of  award.  A  municipal 
securities  broker  or  dealer  acting  as  a 
financial  advisor  to  an  issuer  in 
connectioa  with  a  competitive  sale  of  an 
issue  shall  ensure  that  application  for  a 
CUSIP  number  or  numbers  is  made  in 
sufficient  time  to  permit  assignment  of 
CUSIP  numbers  prior  to  the  date  of 
award  The  oHuiicipal  securities  broker 
or  municipal  securities  dealer  shall 
provide  to  the  Board  or  its  designee  the 
following  informatirai: 

(l)-{8)  No  change. 

(B)-(D)  No  change. 

(ii)-(iii)  No  change.  — 

(b)-{c)  No  change. 


Physical  Confirmations  Not  Required  if 
When-Issued  Transaction  WiH  Be 
Submitted  to  Automated  System 

Rule  G-12(c)  requires  that  physical 
confirmations  of  when-issued 
transactions  be  sent  out  within  two 
business  days  of  trade  date.  Rule  G- 
12(f)  requires  trades  to  be  submitted  for 
comparison  in  an  automated  comparison 
system  operated  by  a  registered 
securities  clearing  agency  if  certain 
conditions  are  met.  Rule  G-12(a) 
provides  that  trades  submitted  for 
comparison  in  the  automated  system 
need  not  be  confirmed  physically  under 
rule  G-12(c). 

The  Board  has  received  imquiries 
from  dealers  concerning  the 
requirements  of  rules  G-12(c)  and  (f) 
once  the  automated  comparison  system 
for  when-issued  trades  becomes 
operational.  The  issue  is  whether  when- 
issued  trades  should  be  compared  using 
the  physical  confirmation  process  set 
forth  in  rule  G-12(c)  if  the  trades  cannot 
be  submitted  immediately  into  the 
automated  comparison  systems  due  to 
the  lack  of  CUSIP  numbers. 

The  Board  notes  that  a  when-issued 
transaction  in  a  new  issue  for  which  no 
CUSIP  number  will  be  assigned  is  not 
eligible  for  automated  comparison  and 
must  be  compared  by  the  use  of  physical 
confirmations.  The  Board  is  interpreting 
rule  G-12{f)  to  require  that,  if  a  request 
for  a  CUSIP  number  is  pending,  the 
trade  should  be  submitted  into  the 
automated  system  on  an  "as  of"  basis 
once  the  CUSIP  number  is  assigned. 


Fedml. 
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n.  8df4l«galatecT  OcfnisalteB's 
Statonant  of  lb*  PorpoM  of,  aDd 
Statutory  Basis  far.  tha  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Rule  G-34  on  CUSIP  Numbers.  Rule 
G--34  requires  a  municipal  securities 
dealer  acting  as  an  underwriter  of  a  new 
issue  of  municipal  securities  to  apply  to 
the  Board  or  its  designee  (currently  the 
CUSIP  Service  Bureau)  for  CUSOP 
numbers  for  the  issue.  In  the  case  of 
competitive  issues,  the  issuer 
customarily  applies  for  CUSIP  number 
assignment  prior  to  award.  In  negotiated 
issues,  however,  the  underwriter  is 
usually  responsible  for  the  application. 

If  application  for  a  CUSIP  number  is 
delayed,  as  is  permitted  under  the 
current  rules,  trading  on  a  when-issued 
basis,  particularly  in  the  case  of  a 
negotiated  issue,  can  commence  before 
a  CUSIP  number  is  assigned.  Although 
this  does  not  present  an  immediate 
problem  because  there  is  currently  no 
system  for  automated  clearance  of 
when-issued  trading,  such  automated 
dearance  is  scheduled  to  take  effect  in 
early  1986.  Therefore,  unless  this 
provision  is  adopted.  CUSIP  numbers 
may  not  be  available  on  the  day  when 
when-issued  trading  begins  in  a  new 
issue,  and  dealers  wHl  be  unable  to 
submit  such  trades  into  the  automated 
system  in  a  tia>ely  manner  on  the 
business  day  following  the  trade  date. 

2.  Rule  G-12(c)  and  G-12(f)  on  inter- 
dealer  confumations  of  when-issued 
transactions.  Rule  G-12(f]  requires  an 
inter-dealer  transaction  to  be  submitted 
to  the  automated  system  for  comparison 
if  both  parties  to  the  transaction  (or 
their  clearing  agents]  are  participants  in 
a  registered  securities  clearing  agency. 
The  objective  of  the  rule  is  to  minimize 
the  use  of  physical  confinnations. 
Unfortunately,  due  to  delays  inherent  in 
the  system  and  current  rule  G-13,  it  is 
possible  that  a  when-issued  trade  could 
take  place  prior  to  issuance  of  a  CUSIP 
number,  and  could  result  in  the  issuance 
of  two  advisories  of  uncompared  trades 
by  NSCC,  duplicative  contract  sheets, 
and  duplicative  delivery  tickets. 

For  this  reason,  the  Board  is  issuing 
this  interpretation  that  ride  G-12(0  is 
satisfied  by  submitting  a  when-issued 
transaction  in  securities  for  which  a 
CUSIP  number  is  pending  to  the 
automated  comparison  system  on  an  "as 
of  basis  once  a  CUSIP  number  is 
assigned. 

(b)  The  proposed  rule  change  is 
adopted  pursuant  to  section  15B(b)(2)(C) 
of  the  Securities  Exchange  Act  of  1934, 


as  amended,  which  requires  and 
empowers  the  Board  to  adopt  rules: 

Designed  ...  to  foster  cooperation  and 
coordination  with  persons  engaged  in  .  .  . 
clearing,  setthng.  processiiig  infomuition  with 
respect  to,  and  facilitating  transactions  in 

municipal  securities  .  .  . 

The  proposed  rule  change  is  consistent 
with  the  provisions  of  section  17A  of  the 
Act 

The  Board  believes  that  the  proposed 
rule  change  will  promote  compliance 
with  rule  G-12(f)  and  rule  G-15(d). 
thereby  fostering  the  use  of  automated 
clearance  facilities  and  providing 
greater  efficiencies  in  the  comparision  of 
inter-dealer  transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  and 
interpretive  statement  apply  uniformly 
to  all  brokers,  dealers,  or  municipal 
securities  dealers  that  are  engaged  in 
municipal  securities  activities  and  are 
generally  technical  in  nature.  The  Board 
therefore  believes  that  the  proposed  rule 
change  would  not  impose  any  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others. 

The  Board  has  neither  asked  for  nor 
received  any  comments  concerning  die 

proposed  rule  change. 

m.  Date  of  Effaciivanass  of  tfie 
Proposed  Rule  Change  and  Timiog  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sfriidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  diange  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1965. 

For  the  Commission  Ijy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  8, 1985. 

JohnWhaaUr, 

Secrekuy. 

[FR  Doc  85-27374  Filed  11-15-85:  ft4S  am) 
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[Rataaaa  No.  34-22«17i  Rla  Ito.  SR-NASD- 
8S-aSJ 

Se1f-R«9idatory  Organizations; 
National  Association  of  SocuritiM 
Dealers,  Inc^  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"1,  submitted  on 
September  30, 1985.  a  proposed  rule 
change  purusant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19l>-4  thereunder  to 
amend  the  NASD's  Rules  of  Fair 
Practice.  Specifically,  the  proposal 
clarifies  the  supervisory  and  oversight 
responsibilities  of  member  firms  when 
an  associated  person  of  the  Firm  engages 
in  a  private  securities  transaction. '  The 
proposed  rule  also  identifies  the  specific 
responsibilities  of  an  associated  person 
who  engages  in  such  transactions.*  fai 
addition,  the  proposal  distinguishes 
between  private  transactions  for  which 
an  associated  person  receives 
compensation  and  those  transactions 
handled  as  an  accommodation — or 


'  One  category  of  private  securities  transactions 
includes  situations  wtiere  an  an  associated  person 
is  selling  securities  to  public  investors  on  behalf  of 
another  party  without  the  participation  of  the 
person's  employer.  A  second  category  includes 
private  transactions  in  securities  owned  t>y  Hw 
associa led  person. 

'The  proposed  rule  entirely  repiaoes  the  Mrale 
Securities  Interpretation  ("Interpretation")  under 
Ariticle  III,  section  27  of  the  Rules  of  Fair  practice. 
The  NASD  staled  in  the  proposal  dial  it  wanted  to 
replace  the  Interpretation  because  it  only  addressed 
the  responsibility  of  associated  persons  to  notify 
nietnl>er  firms  and  does  not  specifically  address  the 
supervisory  and  oversight  responsibilities  of  those 
firms. 
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under  another  noncompensatory 
arrangement.  Since  the  NASD  believes 
that  private  transactions  involving 
compensation  present  a  greater 
potential  for  abuse  than 
noncompensatory  transactions,  the 
proposed  rule  requires  member  firms  to 
submit  transactions  involving 
compensation  to  a  greater  degree  of 
scrutiny. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  the  proposed 
rule  change  was  given  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  34-22494. 
October  2, 1985)  and  by  publication  in 
the  Federal  Register  (50  FR  41281, 
October  9. 1985).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change.  The  Commission  has 
considered  the  proposed  rule  change 
and  believes  that  it  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  applicable  to  the 
NASD.  The  proposal  would  reduce  the 
likelihood  that  an  associated  person 
would  engage  in  securities  transactions 
for  public  customers  without 
appropriate  supervision  by  a  registered 
broker-dealer.  The  Commission  believes 
that  the  rule  would  be  consistent  with 
the  Act's  requirement  that  persons 
engaging  in  securities  transactions  must 
be  associated  with  a  broker-dealer,  if 
they  have  not  themselves  registered  as 
broker-dealers.*  Moreover,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with,  among  other 
things,  section  15A(b)(6)  of  the  Act. 
which  requires,  among  other  things,  that 
the  rules  of  the  NASD  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
pubhc  interest. 

The  Commission  has  considered 
whether  the  proposal  presents  an 
unnecessary  burden  on  competition. 
Even  though  firms  may  prohibit  an 
associated  person  from  participating  in 
certain  private  securities  transactions  as 
a  result  of  the  proposal  the  Commission 
believes  this  concern  is  outweighed  by 
the  benefits  to  the  investing  public  from 
careful  supervision  of  private  securities 
transactions  by  persons  associated  with 
member  firms. 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


thereunder  applicable  to  the  NASD  and. 
in  particular,  the  requirements  of  section 
ISA  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
|ohn  Wheeler. 
Secretary. 
November  12, 1985. 
[FR  Doc.  85-27368  Filed  11-15-85,  8:45  am] 

MUJNQ  CODE  MIO^I-II 


^See  e.g..  sections  3<aMlS)  and  15  (aKl).  (b)(6). 
and  |7)  of  the  Acl. 


(Retoase  No.  34-22607;  Fito  Na  SR-PCC- 
85-M] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Pacific 
Clearing  Corporation  Relating  to 
Payments  by  Non-Members  in 
Connection  Witii  Securities  Collection 
Division  Service 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  noUce  is  hereby 
given  that  on  October  17, 1985.  the 
Pacific  Clearing  Corporation  ( "PCC"  or 
"Clearing  House")  filed  with  the 
Securities  and  Exchange  Commission 
("Conunission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's ' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCC  is  proposing  to  amend  its 
requirements  with  respect  to  the 
payment  by  non-members  of  amounts 
due  to  PCC  in  connection  with  PCC's 
Seciirities  Collection  Division  ("SCD") 
Service.  The  text  of  PCC  Rule  IX.  section 

2,  as  amended,  is  set  forth  below.  (Italic 
indicates  language  to  be  added;  brackets 
indicate  language  to  be  deleted.) 

Rule  IX— Securities  Collection  Division 
("SCD")  Service 

Sec.  2.  Payment  due  the  Clearing 
House  by  a  member  in  cormection  with 
the  SCD  Service  which  is  equal  to  or 
exceeds  $10,000  shall  be  made  by  a 
cashiers  or  certified  check.  [All  p] 
ftymentts]  due  the  Clearing  House  by 
non-members  in  connection  with  the 


SCD  Service [,  regardless  of  amount,! 
which  is  equal  to  or  exceeds  $1,000  shall 
be  made  by  a  cashier's  or  certified 
check. 

II.  Self-ftegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  l*ropo8ed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
aelf-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PCC  Rule  IX.  section  2,  currently 
requires  non-members  of  PCC  who  use 
the  SCD  Service  to  make  payments  to 
PCC  in  the  form  of  cashier's  or  certified 
checks,  regardless  of  the  amount  owed 
to  PCC.  PCC  has  found  that  this 
requirement  is  unduly  burdensome 
insofar  as  it  applies  to  non-members 
which  use  the  SCD  Service  for 
transactions  involving  small  dollar 
amounts.  The  requirement  has 
occasionally  delayed  the  processing  of 
transactions  using  the  SCD  Service. 

The  proposed  rule  change  would 
make  the  cashier's  or  certified  check 
requirement  applicable  to  payments  of 
$1,000  or  more  by  non-members  of  PCC 
arising  out  of  their  use  of  the  SCD 
Service.  This  will  facilitate  the  use  of  the 
SCD  Service  by  organizations  which  are 
not  PCC  members,  without  subjecting 
PCC  or  other  users  of  the  SCD  Service  to 
undue  risk. 

The  proposed  rule  change  is  intended 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  foster  cooperation 
and  coordination  among  persons 
engaged  in  the  clearance  and  settlement 
of  securities  transactions,  and  thus  is 
consistent  with  the  provisions  of  section 
17A(b)(3)(F)  of  the  Act. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PCC  perceives  no  burden  on 
competition  by  reason  of  the  proposed 
rule  change. 
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fC)  Self-Regulatory  Organixation  's 
Statement  on  Coauneats  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

CommenU  on  the  proposed  rale 
chatife  were  neither  aotidted  nor 
received. 

III.  Dete  of  EffecMven—  of  the 
Proposed  Role  Cheage  and  Tnaiog  for 
ComniasioD  Actiaa. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Renter  or  within  such  longer  period  0) 
as  the  Commission  may  deaignate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will 

(A]  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Rflh  Street,  t4.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450,  Fifth  Street,  N.W..  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1985. 

For  ftie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  8, 198S 
John  Wheeler, 
Secretory. 
[FR  Doc.  85-27367  Filed  ll-15-«;  8:45  am] 

BILUNO  CODE  «l»««-ll 


85-06] 


No.  M-OMI;  n*  Ne.  SR-KC- 


SeH-RegulBloiy 
Propowdflul* 


iilaUwilo 
«f  Auto  XXIV 


Regarding 
Rendered 


Pursuant  to  section  t9(b)(l)  of  the 
Securities  Exdienge  Act  of  1934  ("Act"). 
15  U.S.C.  788(bKl).  notice  is  hereby 
given  diet  on  October  17, 1965,  the 
Pacific  Clearing  Corporation  ("PCC"  or 
"Clearing  House")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  f,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regnlatory  oiganization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self>Regulatoiy  Organization's 
Statement  of  tfw  Tenns  of  Substance  of 
the  Proposed  Ride  Chaoge 

PCC  is  proposing  to  amend  its  Rules 
to  clarify  its  authority  to  require 
organizations  which  use  its  services  and 
facilities  to  pay  dues  and  chaiges 
attributable  to  each  symbol  or  account 
number  assigned  to  them.  The  text  of 
PCC  Rule  XXIV,  as  amended,  is  set  forth 
below.  (Italic  indicates  language  to  be 
added.) 

Rule  XXV — Chaises  for  Services 
Rendered 

Sec.  1.  Members,  non-clearing 
members,  municipal  comparison  only 
members,  and  such  other  persons,  Hrms 
and  corporations  for  whom  the  Clearing 
House  consents  to  act  pursuant  to  Rule 
Vin  or  to  whom  the  Clearing  House 
provides  the  use  of  its  services  and 
facilities  or  has  assigned  a  symbol  or 
account  number,  shall  pay  such  dues, 
fees  and  charges  to  the  Clearing  House 
as  shall  be  specifled  by  the  Clearing 
House  or  in  the  procedures  and 
approved  by  the  Board  of  Directors  on  a 
reasonable  and  non-discriminatory 
basis. 

Sec  2.  A  member  may  be  diai^ged  for 
any  unusual  expenses  caused  directly  or 
indirectly  by  such  member,  including  but 
without  limitation,  the  cost  of  producing 
records  pursuant  to  a  court  order  or 
other  legal  process  in  any  litigation  or 
other  legal  proceeding  to  which  such 
member  is  a  party  or  in  which  such 
records  relating  to  such  member  are  so 
required  to  be  produced,  whether  such 
production  is  required  at  the  instance  of 
such  member  or  of  any  other  party  other 
than  the  Clearing  House.  For  purposes 


of  this  section,  the  term  "member"  shall 
be  deemed  to  include  non-clearing 
members,  municipal  comparison  only 
members  and  those  persons.  Gnns  and 
corporations  for  whom  the  Clearing 
House  consents  to  act  pursuant  to  Rule 
VIII  or  to  whom  the  Clearing  House 
provides  the  use  of  its  services  and 
facilities  or  has  assigned  a  symbol  or 
account  number. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Satnleiy  Basis  for,  the  lYt^wseJ  Ride 
dumge 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rah 
Change 

PPC  Rule  XXIV  currently  requires  PPG 
members,  and  non-members  to  whom 
PCC  makes  certain  of  its  services 
available,  to  pay  fees  and  charges 
assessed  by  PCC  in  accordance  with  its 
Rules  and  procedures.  PCC's  fee 
schedule  includes  monthly  dues  which 
are  applicable  to  symbols  assigned  by 
PCC  with  respect  to  services  provided 
by  it.  PCCs  intention  in  establishing 
these  charges  was  to  make  them 
applicable  to  all  organizations  which 
use  PCC  systems  for  which  symbols  are 
required  (except  other  clearing  agencies 
and  other  self-regulatory  organizations). 

The  purpose  of  the  proposed 
amendment  to  PCC  Rule  XXIV  is  to 
clarify  PCC's  ability  to  charge  dues,  fees 
and  other  chaiges  to  organizations  to 
which  PCC  makes  its  services  available 
or  has  assigned  a  symbol  or  account 
number.  The  proposed  rule  change  is 
consistent  with  Section  17A(b)(3}(0)  of 
the  Act,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
have  an  impact  on  competition. 


47486  Federal  Register  /  Vol.  50.  No.  222  /  Monday.  November  18,  1985  /  Notices 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

ni.  Dates  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommissHMi  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Bnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  Noveml)er  8, 1985. 
John  Wheeler, 
Secretary. 

|FR  Uoc.  8S-27363  Filed  11-15-85:  8:45  am] 
aiujNG  cooc  aoio-oi-M 


IReleaM  No.  34-22608;  FN*  No.  SR-PSOTC- 
85-081 

Self-Regulatory  Organteatlowa; 
Propoaad  Rule  Chang*  by  Paclflc 
Sacuritiaa  DaposHory  Trust  Company 
Relating  to  Proposed  Amendment  of 
Rule  15  Regarding  Charges  for 
Services  Rendered 

Pursuant  to  section  19(b)(i)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  788(b)(1),  notice  is  hereby 
given  that  on  October  17, 1985,  the 
Pacific  Securities  Depository  Trust 
Company  ( "PSDTC"  or  "Depository") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PSDTC  is  proposing  to  amend  its 
Rules  to  clarify  its  authority  to  require 
organizations  which  use  its  services  and 
facilities  to  pay  dues  and  charges 
attributable  to  each  symbol  or  account 
number  assigned  to  them.  The  text  of 
PSDTC  Rule  15,  as  amended,  is  set  forth 
below.  (Italic  indicates  language  to  be 
added;  brackets  indicate  language  to  be 
deleted.) 

Rule  15— Charges  for  Services  Rendered 

Sec.  1.  Each  participant,  and  such 
other  persons,  firms  and  corporations  to 
whom  the  Depository  provides  the  use 
of  its  services  and  facilities  or  has 
assigned  a  symbol  or  account  number. 
shall  pay  such  dues,  fees  and  charges  to 
the  Depository,  determined  on  a 
reasonable  and  non-arbitrary  basis,  as 
shall  be  specified  in  the  Depository's 
Rules  or  the  Procedures.  Such  charges 
shall  be  user-oriented  and  cost-related. 
Sec.  2.  [In  addition,  a]  A  participant 
may  be  charged  for  any  unusual 
expenses  caused  directly  or  indirectly 
by  such  participant  or  incurred  at  its 
request,  including,  but  not  limited  to.  the 
cost  of  producing  records  pursuant  to  a 
court  order  or  other  legal  process  in  any 
htigation  or  other  legal  proceeding  to 
which  such  participant  is  a  party  or 
becomes  a  party  or  in  which  such 
records  relating  to  such  participant  are 
so  required  to  be  produced,  whether 
such  production  is  required  at  the 
instance  of  such  participant  or  of  any 
other  party;  provided,  however,  that  in 
the  event  of  any  court  action  in  which 
the  Depository  is  a  party  with  a  real 
interest  in  the  litigation  and  is  not 


merely  a  nominal  party  named  for  the 
purpose  of  obtaining  the  production  of 
records,  this  Rule  15  shall  not  give  the 
Depository  the  right  to  charge  the 
participant  for  the  production  of  any 
records  if  the  Depository  wotdd  not 
have  such  right  apart  from  this  Rule.  For 
purposes  of  this  section,  the  term 
"participant"  shall  fie  deemed  to  include 
those  persons,  firms  and  corporations  to 
whom  the  Depository  provides  the  use 
of  its  services  and  facilities  or  has 
assigned  a  symbol  or  account  number. 

II.  Self-Regulatory  Otganizatiao's 
Statement  of  the  Purpoee  tilt,  and 
Statutory  Basia  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
■  on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PSDTC  Rule  15  currently  requires 
PSDTC  participants  to  pay  fees  and 
charges  assessed  by  PSDTC  in 
accordance  with  its  procedures.  . , 

PSDTC's  fee  schedule  includes  monthly  ;, 
dues  which  are  applicable  to  account 
ntunbers  assigned  by  PSDTC  with 
respect  to  services  provided  by  it. 
PSDTC's  intention  in  establishing  these 
charges  was  to  make  them  applicable  to 
all  organizations  which  use  pSDTC 
systems  for  which  account  numbers  are 
required  (except  other  clearing  agencies 
and  other  self-regulatory  organizations). 

The  purpose  of  the  proposed 
amendment  to  PSDTC  Rule  15  is  to 
clarify  PSDTC's  ability  to  charge  dues, 
fees  and  other  charges  to  organizations 
to  which  PSDTC  makes  its  services 
available  or  has  assigned  a  symbol  or 
account  number.  The  proposed  rule 
change  is  consistent  with  Section 
17A(b){3)(D)  of  the  Act.  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
have  an  impact  on  competition. 
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(C}  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Manors,  Participants  or  Others 

Comments  on  the  proposed/ule 
change  were  neither  solicited  nor 
received 

IH.  Date  of  Effectiveness  of  the 
Proposed  Ride  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statemoits  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  11, 1985. 

For  the  Commission  by  the  Division  of 
Market  Reguiotion,  pursuant  to  delegated 
authority. 

Dated  November  8, 198S. 
John  Wheeler. 
Secretary. 

[FR  Dot  8S-Z7306  Filed  11-15-85:  8:45  am] 
MLUNQ  cooc  sois-ei-M 


^#11  n>fliM<teiY  Of0inly<Wom, 
Appiicmans  lor  iHMSiMi  i  maiig 
i^ivnvBOT>na  oi  upponMnny  ror 
tlmilnii;  ItilitHlptito  Ulocli  CiiliMiQi. 
Inc. 

November  B,  1965. 

The  above  named  national  securities 
exchanges  has  filed  applications  with 
the  Securities  and  Exchange 
Commission  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  theretmder, 
for  tmlisted  trading  privileges  in  the 
following  securities: 

Bear  Steams  Companies,  Inc 
Common  Stock.  $1.00  Par  Value  (File 
No.  8656), 
Synder  Oil  Partners 
Units  of  Limited  Partnership  Interest 
No  Par  Value  (File  No.  7-0657) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  29, 1965, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  imd  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  tfie  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

)ohn  Wheeisr, 

Secretary. 

(FR  Doc  27372  FUed  11-15-85:  &45  am] 

wLuwo  cooe  WIS  SI  m 


S«tf-Regulatory  OrgantzatkNw; 
Applications  for  UnHtted  Trading 
Prhrileg—  and  of  Opportunity  for 
Hearing;  Pfriladalphia  Stocfc  Exchange, 
Inc 

November  8, 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
^curities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 


Super  Valu  Stores,  Inc.,  Common  Stock, 

$1.00  Par  Value  (File  No.  7-8836) 
Union  Exploration  Partners,  Ltd., 

Limited  Partner  Units  (File  No.  7-8636) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  29, 1985 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission^ 
Washington.  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

For  the  Comihissioa  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
John  Wheeler, 
Secretary. 
(FR  Doc.  85-27376  Filed  11-15-65;  6:45  am] 

BHJJNO  cooe  MIIMI-M 


DEPARTMENT  OF  TRANSPORTATION 

Offica  Of  tha  Secretary 

[Order  es-11-2«;  Dockets  4357S,  43211] 

U.S.*Japan  Gateways  Case,  and  US.- 
Japan  Route  Authority;  Order 
Instituting  Proceeding 

Issued  by  the  Department  of 
Transportation  on  the  13th  day  of  November, 
1985. 

By  this  order,  the  Department  is 
instituting  the  U.S.-/apan  Gateways 
Case,  Docket  43575,  for  the  purpose  of 
selecting  gateways  for  additional 
service  in  the  U.S.-)apan  maricet,  as  well 
as  selecting  the  carrier  or  carriers  which 
will  serve  tiiese  routes.  The  opporttmity 
to  award  additional  authority  in  the 
U.S.-]apan  market  resulted  from  an  <  . 
interim  agreement  recently  concluded 
between  the  two  governments,  and  is 
reflected  in  a  Memorandum  of 
Understanding  (MOU)  signed  on  May  1. 
1985.  Among  other  matters,  the 
agreement  provides  for  up  to  three  new 
combination  services,  to  l>e  selected 
from  one  of  two  route  "menus"  which 
are  specified  in  the  MOU.  Each  menu 
permits  the  designation  of  up  to  two 
new  U.S.  gateway  cities  for  service  to 
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and  from  Tokyo,  at  well  as  tervice 
between  one  or  two  existing  gateways 
and  either  Tokyo  or  Nagoya.  These 
routes  may  be  served  either  by  carriers 
new  to  the  Japan  market  or  by  carriers 
currently  serving  )apan.  Round  trip 
frequencies  for  the  routes  are  limited  by 
year  10  per  week  wiQ  be  available 
starting  April  1. 1986,  increasing  to  16  in 
1987.  20  in  1988.  and  finally  21  in  1989. 
No  carrier,  however,  may  operate  more 
than  7  round  trip  frequencies  per  week 
on  any  single  route.  The  MOU  also 
permits  the  substitution  of  a  small 
package  carrier  for  one  of  the 
combination  services,  to  begin  no  sooner 
than  April  1, 1987. 

Because  of  the  complex  nature  of  the 
MOU  and  the  numerous  procedural 
options  which  it  raises  for  instituting  a 
selection  case,  the  Department  by 
Order  85-6-74,  requested  public 
comments  on  bow  such  a  proceeding 
should  be  structured  and  conducted.* 
Those  comments,  which  were  received 
from  numerous  carriers  and  civic 
parties,  have  been  carefully  considered 
in  arriving  at  our  decision  on  the 
procediu«s  that  will  be  followed  in  this 
case. 

I.  Scope  of  the  Proceeding 

Based  upon  the  comments  and  reply 
comments  filed  in  Docket  43211  as  well 
as  the  pohcy  considerations  discussed 
below,  we  have  decided  to  consider,  in 
this  proceeding,  only  two  of  the  three 
route  opportunities  afforded  by  the  1985 
MOU.  It  is  our  present  intention  to 
institute  another  case  in  April  1986  in 
order  to  select  a  small  package  delivery 
service  to  operate  on  the  third  route. 

There  are  currently  eight  VS. 
gateways  to  Japan  where  passenger 
services  are  available.^ This  proceeding 
will  establish  additional  combination 
service  in  the  market,  including  a 
possible  increase  in  the  number  of  U.S. 
gateways.  This  additional  service  will 
provide  substantial  benefits  to  the 
traveling  public  in  terms  of  both 
facilitating  access  to  direct  service  and 
providing  a  wider  choice  of  connecting 
flights  between  the  United  States  and 
Japan.  In  addition,  the  availability  of 
these  two  routes  allows  all  U.S. 
combination  carriers  the  opportunity  to 
compete  in  this  proceeding  for 
certHication  in  the  U.S.-)apan  market. 


■  In  view  of  the  fact  that  the  Department  has 
solicited  and  received  both  cofnmenli  and  reply 
connents  on  tke  issoes  thai  have  t>een  considered 
in  instituting  this  case,  we  wiU  not  entertain 
petitions  for  reconsideralion  of  this  order. 

'These  are  Anchorage.  Chicago.  Honolulu.  Los    ' 
Angeles,  New  Yoii.  Portland.  San  Francisco,  and 
Seattle.  Nonstop  service  to  |apan  is  also  available 
from  Guam  and  Saipan. 


We  also  fiad  that,  becauae  Msall 
package  service  is  preduded  by  the 
MOU  mm  starting  up  earBo'  than  April 
1. 1967,  the  defenal  of  that  sMall 
package  carrier  selection  will  reduce  the 
number  of  issues  that  must  be 
considered  in  the  proceeding  that  we  are 
now  instituting.  It  will  also  ailow  us  to 
consider  the  service  proposals  offered 
by  small  package  delivery  applicants  in 
light  of  more  current  market  data. 

A.  Route  Selection. 

New  service*  which  are  designated 
pursuant  to  the  MOU  must  be  selected 
from  one  of  two  mutually  exclusive 
route  "menus."  The  difference  between 
the  two  menus  is  that  one  would  permit 
additional  Honolulu-Tokyo  and/or 
Portland-Tokyo  service,  while  the  other 
would  allow  additional  Loe  Angeles- 
Tokyo  service.  Both  menus  {Mt>vide  for 
the  selection  of  up  to  two  new  U.S.- 
Japan services  frvm  gateways  which  are 
presently  unserved  on  a  nonstop  basis, 
as  well  as  allowing  service  in  the 
Honolulu-Nagoya  market. 

Several  of  the  commenters 
recommended  that  we  preselect  the 
menu  from  which  routes  are  to  be 
chosen,  while  others  suggested  that 
either  one  or  two  of  the  three  possible 
services  be  limited  to  new  gateway 
cities.  After  thoroughly  considering  the 
comments  which  addressed  these 
issues,  we  have  determined  that  the 
initial  selection  of  a  route  menu  is  best 
left  for  the  ALJ  to  decide  on  the  basis  of 
the  record  compiled  in  an  oral 
evidentiary  hearing.  We  beHeve  that  we 
can  best  deal  with  the  selection  of 
gateways  after  appHcants  have  had  the 
opportimity  to  submit  operating 
proposals  and  all  parties  have  been  able 
to  scrutinize  fully  these  proposals  in  the 
context  of  a  formal  hearing. 

Some  commenters  have  suggested  that 
this  might  be  accomplished  by 
conducting  a  preliminary  show-cause 
proceeding,  solely  for  the  purpose  of 
determining  which  menu  should  be 
considered.  However,  this  approach 
would  substantially  delay  a  final 
decision  in  this  case  by  requiring  a 
separate  round  of  pleadings,  and  would 
not  produce  compensating  public 
benefits.  This  is  especially  true  since  a 
conqirehensive  rerard  developed  in  this 
oral  evidentiary  proceeding  would  allow 
us  the  best  opportimity  to  analyze  the 
relative  public  benefits  afforded  by  each 
of  the  competing  gateway/carrier 
proposals. 

B.  Frequency  Allocation 

We  undertake  the  allocation  <A 
frequencies  tvith  extreme  reluctance,  as 
we  are  convinced  that  the  traveling  and 
shipping  public  would  be  best  served 


were  the  marketplace  permitted  to 
operate  as  die  sole  del^minant  of  the 
number  of  flights  which  each  jeaotier 
operates.  However,  as  a  lesob  cl  this 
limitation  on  weekly  round  trip 
frequendea  imposed  by  the  MOU,  it  will 
be  necessaiy  to  allocate  die  ten  - 
frequencies  available  during  1986  should 
two  different  carriers  be  selected  in  this 
proceeding  to  operate  on  rooias  derived 
from  that  agreement. 

Several  of  the  parties  that  commented 
on  this  issue  recommended  that  all 
applications  reflect  a  common  level  of 
weekly  fr«quencies  and  that  all 
evidentiary  exhibits  reflect  that 
preestablished  standard.  This  would 
avoid  the  problem  of  deciding  to  select 
an  applicant  at  a  different  frequency 
level  that  it  had  initially  proposed.  A 
common  frequency  level  for  evidentiary 
purposes  also  reduces  the  need  for  the 
dedsionmaker  to  adjust  applicants' 
revenue  and  expense  estimates  in  order 
to  conform  them  to  the  level  of  service 
at  which  they  would  be  selected. 

Based  upon  the  comments  we  have 
received,  it  presently  appears  that  the 
taost  thorough  and  effective  utilization 
of  these  additional  route  opportunities 
would  be  realized  by  selecthig  two 
different  carriers  and  splitting  the  ten 
frequencies  available  in  1986  by 
awarding  five  to  each  carrier. 
Applicants  may,  however,  offer 
proposals  that  contemplate  services  by 
a  single  carrier  from  two  gateways,  and/ 
or  divide  the  available  frequendes  in  a 
different  manner. 

We  tentative  believe  that  five  weekly 
roundtrips  would  afford  a  reasonable 
level  of  operational  flexibility  and 
should  be  suffident  to  allow  the 
selected  carriers  to  begin  to  develop  the 
traffic  generating  potential  of  their 
services.  While  a  higher  level  might,  in 
some  markets,  increase  both 
developmental  efforts  as  well  as  the 
degree  of  potential  profitability,  the 
required  corresponding  reduction  in 
frequencies  for  the  second  carrier  could 
seriously  inhibit  the  viability  of  its 
operations.  Moreover,  carriers  will  not 
be  locked  into  the  initial  level,  as  the 
MOU  permits  an  increase  in  weekly 
frequendes  in  future  years,  up  to  seven 
per  carrier  in  1989.  We  will  consider  the 
question  of  future  frequency  allocations 
after  we  select  a  small  package  carrier 
for  the  third  MOU  route. 

In  order  to  provide  an  equitable  basis 
for  a  comparative  analysis,  particutariy 
in  view  of  our  tentative  dedsion  to  split 
the  available  fi^quencies  in  1966  shmiid 
two  carriers  be  selected,  we  will  require 
that  all  service  proposals  and  siipporting 
evidentiary  submissions  assume  a 
common  frequency  level  of  five  round 
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trips  per  week.  As  we  have  noted, 
applicants  may  also  provide  alternative 
proposals  based  on  different  frequency 
assumptions;  however,  they  wjU  have 
the  burden  of  justifying  whythe  public 
would  be  bist  served  by  a  greater  or 
lesser  level  of  service. 

C.  Backup  Authority" 

We  have  decided  that  backup 
authority  on  routes  which  have  been 
derived  from  the  recent  MOU  should  not 
be  limited  solely  to  those  gateways 
where  primary  service  has  been 
awarded.  The  considerations  which  lead 
to  the  selection  of  both  a  carrier  and 
gateway  are  entirely  interrelated,  and 
the  fact  that  a  gateway  might  be 
selected  for  a  primary  service  with  a 
particular  carrier  does  not  mean  that  a 
second  carrier  at  the  same  city  would 
necessarily  represent  the  next  best 
alternative.  Therefore,  in  preparing  his 
recommendations  on  backup  authority, 
the  presiding  AL)  should  consider  all 
aspects  of  competing  carrier  proposals 
at  any  of  the  eligible  gateways,  as  well 
as  any  evidence  offered  by  civic  party 
representatives.  Based  on  his  evaluation 
of  these  factors,  as  well  as  other 
relevant  criteria,  he  should  rank  the  four 
best  gateway/carrier  combinations, 
consistent  with  the  route  limitations 
contained  in  the  MOU.  The  first  two  will 
be  selected  for  primary  U.S.-]apan 
service,  while  the  second  pair  will 
receive  backup  authority. 

//.  Procedures 

The  U.S.-Japan  Gateways  Case, 
Docket  43575,  which  is  instituted  by  this 
order,  will  consider  the  selection  of 
primary  and  backup  combination 
carriers,  as  well  as  the  gateways  from 
which  they  will  serve,  on  two  of  the 
three  possible  route  opportunities 
allowed  by  the  1985  MOU.  Also  at  issue 
are  the  terms,  conditions,  and 
limitations  which  may  be  attached  to 
any  certificates  issued  in  this  docket 
This  proceeding  will  be  set  for  an  oral 
evidentiary  hearing  before  an 
Administrative  Law  Judge. 

Whether  certificating  a  carrier  for  the 
market  is  consistent  with  the  public 
convenience  and  necessity  will  not  be  at 
issue.  We  now  conclude  that  there  is  a 
need  for  additional  U.S.  carrier  nonstop 
service  in  the  U.S. -Japan  market  and 
that  certification  is  consistent  with  the 
public  convenience  and  necessity.  These 
addtional  U.S.-Japan  route  opportunities 
represent  valuable  rights  which  were 
obtained  through  diligent  negotiating 
efforts  and  in  anticipation  that  they 
would  be  used  to  provide  substantial 
competitive  benefits.  The  public  interest 
clearly  calls  for  utilization  of  these 
rights. 


In  selecting  gateways  and  carriers,  we 
intend  to  focus  on  issues  of  market 
structure,  with  the  objective  of 
enhancing  public  benefits  and  the 
competitive  enviroiunent  in  the  overall 
U.S.-Japan  market.  This  type  of 
structural  analysis  traditionally  has 
required  a  multifacted  inquiry,  and  we 
expect  such  an  inquiry  here. 
Specifically,  we  expect  the  parties  to 
develop  a  record,  and  the  Judge  to 
produce  such  recommended  findings 
and  conclusions  as  may  be  material,  on 
the  relationship  between  any  espoused 
result  and  such  elements  as 
intergateway  competition,  intragateway 
competition,  destination  competition, 
and  new  entity.* 

We  shflll  also  look  at  route 
integration,  which  refers  to  a  carrier's 
ability  to  flow  traffic  and  from  points 
behind  the  U.S.  gateway.  This  concept 
has  been  closely  related  to  questions  of 
market  structure  (see  Houston-London 
Case.  Order  85-4-59  at  9).  Flow  or  feed 
capability  can  affect  the  viability  of  a 
carrier's  primary  market  services  while 
also  affecting  the  overall  number  of 
potential  passengers  who  might  benefit 
from  those  services.  Obviously,  in 
pursuing  our  objective  of  enhancing 
public  benefits,  these  are  matters  which 
we  need  to  consider  carefully,  and 
which  the  parties  and  Judge  therefore 
must  explore  thoroughly. 

We  will  also  consider  applicants'  fare 
proposals  to  the  extent  that  they  are 
consistent  with  the  U.S.-Japan  bilateral 
relationship.  While  service  proposals 
remain  an  element  of  consideration  in 
the  selection  process,  we  recognize  that 
frequency  levels  are  severely 
constrained  by  the  terms  of  the  MOU 
and,  therefore,  are  not  necessarily 
indicative  of  an  applicant's  level  of 
commitment  to  service  in  a  particular 
market.  Of  course,  we  do  not  exclude 
other  factors  that  have  been  historically 
used  for  carrier  selectionAvhere  they  are 
relevant. 

It  should  be  noted  that,  on  September 
23, 1985,  the  Department  issued  a  Notice 
of  Proposed  Rulemaking  dealing,  inter 
alia,  with  the  duration  of  certificate 
authority  on  limited-entry  international 
routes.*  Until  a  final  rule  is  issued,  we 
will  continue  to  issue  authority  for 
limited  entry  routes  in  the  form  of 
temporary,  experimental  certificates 
under  section  401(d)(8)  of  the  Act.  In 
keeping  with  oitf  current  practice,  we 


'This  lilt  it  not  intended  to  be  ekhaustive.  It 
reflects  the  stnielural  element*  descrtt>ed  in  the 
Department's  Seplember.23. 1985  Notice  of 
Proposed  Rulemaking  on  carrier  selection  criteria. 
Docket  43403.  The  fudge  and  parties  may  consider 
other  structural  elements  if  relevant. 

*  Docket  43403.  SO  FR  3BS39  (1965). 


will  also  continue  to  make  such  awards 
effectice  for  periods  of  five  years.  The 
ultimate  duration  of  any  certificates 
issued  in  this  docket,  however,  will  be 
subject  to  the  decision  we  reach  in  that 
rulemaking  proceeding. 

Finally,  it  is  the  Department's 
objective  to  reach  a  decision  in  this 
proceeding  as  promptly  as  possible.  To 
this  end.  we  have  attached  as  an 
appendix  to  this  order  a  proposed 
evidence  request  The  Judge,  at  his 
discretion,  may  entertain  motions  to 
alter  the  request,  consistent  with  our 
goal  of  reaching  a  decision  without 
undue  delay.  In  light  of  the  complexity 
of  this  case  in  terms  of  the  numerous 
issues  which  must  be  decided,  we  are 
reluctant  to  impose  an  inflexible 
procediuvl  schedule.  However,  we  urge 
all  parties  to  cooperate  with  the 
presiding  Administrative  Law  Judge  to 
ensure  that  a  thorough  examination  of 
these  issues  is  conducted  in  a  prompt 
and  efficient  marmer. 

m.  Request  for  AppUcatkms 

AppUcations  for  U.S.-Japan  authority 
should  be  filed  with  the  Department  no 
later  than  7  calendar  days  after  service 
of  this  order.  All  applications  should 
conform  to  the  limitations  and 
requirements  specified  In  the  MOU. 
Civic  parties  should  be  aware  that  no 
city  will  be  considered  as  a  new 
gateway  unless  at  least  oi\e  carrier  has 
apphed  to  serve  it 

A  iflunber  of  carriers  have  already 
filed  applications  for  U.S.-Japan 
authority  in  the  Transpacific  Low-Fare 
Route  Investigation  (Japan  Phase), 
Docket  33068.  As  all  these  appUcations 
have  been  on  file  for  an  extended 
period,  we  will  require  carriers 
interested  in  the  new  Japan  authority 
either  to  file  new  applications  or  to 
amend  their  old  applications,  where 
necessary,  to  conform  to  the 
requirements  of  the  MOU  and  move 
their  consolidation  into  this  docket  We 
have  also  received  several  additional 
applications  in  the  past  several  months 
for  new  Japan  authority.  Where  such 
applications  are  consistent  with  the 
terms  of  the  MOU,  applicants  should 
move  their  consolidation  into  this 
docJiLet  All  motions  for  consolidation 
should  be  filed  no  later  than  7  calendar 
days  after  the  service  date  of  this  order. 

IV.  Service  on  the  Third  MOU  Route 

It  is  our  present  intention  to  institute  a 
separate  case  in  April  1986  to  select  a 
small  package  delivery  service  for 
certification  on  the  third  route  derived 
from  the  1985  MOU.  We  believe  that  the 
traveling  and  shipping  public  will  be 
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best  served  by  the  mix  of  paMenger  and 
frei^t  Mrvices  operating  in  the  U^- 
Japan  market  at  a  result  of  these  two 
proceedings. 

Section  102  of  the  Federal  Aviation 
Act  expressly  defines  as  a  factor  in  the 
public  interest  the  enoouragemoit  of  the 
availability  of  a  variety  of  air  services. 
This  objective  has  often  been  difficult  to 
achieve,  however,  because  some  foreign 
governments  have  remained  unwilling  to 
permit  access  to  their  markets  by 
innovative  services,  such  as  small 
package  delivery  operations.  The  optioa 
to  offer  this  service  between  the  U.S. 
and  Japan  resulted  from  extensive 
negotiations,  and  we  believe  that  we 
should  utilize  the  limited  opportunity 
afforded  by  the  recent  MOU  to  ensure 
that  a  wider  choice  of  aviation  services 
is  available  to  American  consumers  in 
this  maricet. 

The  recent  development  of  the  small 
package  delivery  service  industry  within 
the  United  States  has.  in  many  respects, 
revolutionized  business  communications 
by  providing  an  efficient  and  reliable 
means  of  obtaining  overnight  delivery  of 
documents  and  snudl  parcels.  As  a 
result  there  has  been  substantial  growdi 
in  the  industry,  especially  in  terms  of 
volume,  number  of  competitors, 
shippers,  and  destinations  served.  The 
MOU  provides  for  the  first  time  in  the 
U.S.-)apan  market,  a  limited  opportunity 
for  the  direct  participation  of  a  small 
package  carrier.  The  comments  we  have 
received  regarding  this  case 
demonstrate  that  there  has  been  an 
interest  in  exploiting  this  opportunity. 
These  considerations,  together  with  the 
unique  character  of  this  service  and  its 
potential  attractiveness  to  consumers  in 
this  highly  commercial  market,  convince 
us  that  the  pubUc  interest  would  be  best 
served  by  allocating  one  of  the  three 
additional  MOU  routes  to  a  small 
package  service,  thereby  assuring  that 
r.ll  segments  of  the  traveling  and 
shipping  pubhc  have  enhanced 
opportunities  to  participate  in  the  U.S.- 
Japan market 

Accordingly,  1.  We  institute  the  OSL- 
/apan  Gateways  Case,  Docket  43575. 
which  nvill  be  set  for  an  oral  evidentiary 
hearing  before  an  Administrative  Law 
Judge  of  the  Department  at  a  time  and 
place  to  be  designated: 

2.  The  proceeding  instituted  in       * 
paragraph  1  shall  include  consideration 
of  the  following  issues: 

a.  Consistent  with  the  terms  of  the 
1985  Memorandum  of  Understanding 
between  the  governments  of  the  United 
States  and  Japan,  which  cities  should  be 
selected  for  new  or  additional  U.S.- 
Japan service,  and  which  primary  and 
backup  carriers  should  be  authorized  to 
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engage  in  forngo  air  transportation  of 
persona^  property,  aad  mail  oq  each 
route: 

b.  In  what  maoner  should  the 
frequencies  allowed  under  the  MOU  for 
the  period  of  April  1. 198e-March  31, 
1987  be  allocated: 

c.  What  terms,  conditions,  or 
limitations,  if  any,  should  be  placed  on 
any  authority  awarded  in  this 
proceecfing: 

3.  Applications,  motions  to 
consolidate,  and  petitions  for  leave  to 
intervene  shall  be  filed  by  November  22, 
1985,  and  answers  shall  be  filed  three 
calendar  days  thereafter,  and 

4.  We  will  serve  this  order-npon  all 
certificated  air  carriers,  the  Department 
of  State,  the  Air  Freight  Forwards 
Association,  the  Airport  Operators 
CoundTlntematicHiaL  and  all  other 
commenters  in  Docket  43211. 

We  shall  publish  this  order  in  the 
Federal  Rej^ster. 
Matdww  V.  ScoGoxxa. 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

AppendbE—V.S.— Japan  Gatewaya  Case 
Evidence  Request 

/.  Public  Diacloaure  of  Data 

Pursuant  to  sections  241.19-6  and  -7 
and  399.100  of  the  Department's 
Regulations,  it  is  hereby  determined  that 
the  Department's  ER-5a6  Service 
Segment  Data  and  the  International 
O&D  Survey  Data  (Tables  15, 16  and  17) 
for  operations  between  the  United 
States  and  Japan,  and  beyond  Japan,  for 
the  period  January  1, 1980.  through  final 
Department  decision  in  this  proceeding, 
are  material  and  relevant  to  a  final 
determinaton  of  the  issues  in  this  case. 
Those  data  are  released  to  the  U.S. 
carriers  and  U.S.  non-airline  civic  and 
governmental  interveners  participating 
in  this  proceeding.  Those  parties  to  the 
proceeding  will  be  free  to  use  these  data 
to  the  extent  they  deem  necessary. 

//.  Procedures  and  Ground  Rules 

In  the  interest  of  a  complete  and 
adequate  record,  the  parties  should 
submit  the  following  information  in  the 
form  of  exhibits.  The  exhibits  should 
contain  sufficient  detail,  including 
sources  (with  citations),  t)ases,  aU 
assumptions  and  the  methodology  so 
that,  without  further  clarification,  any 
party  can  derive  the  necessary  results 
from  the  basic  data.  In  addition,  the 
parties  shall  furnish  witnesses 
competent  to  testify  as  to  the 
information  contained  in  this  exhibits. 


///.  Requeat  for  Information  and 
Endenoe 

A.  Infonnation  Responses 

1.  Public  Counsel.^ 

a.  ER-S0B  Swice  Segment  Nonstop 
and  On-Flight  O&D  Data,  by  month, 
calendar  year  1984  and  for  the  12 
months  ended  June  30, 1985,  for  all 
routes  to  and  beyond  Japan  operated  by 
Pan  American,  United,  Northwest  and 
Continental/Air  Micronesia. 

b.  From  Table  15  of  the  Department's 
O&D  Survey.  O&D  traffic  between  all 
U.S.  points  and  Tokyo,  Nagoya,  and 
Osaka  for  calendar  years  1980  through 
1984,  and  the  12  months  ended  June  30, 
1985. 

c.  From  Table  16  of  the  Department's 
O&D  Survey  for  calendar  year  1884  and 
the  12  months  ended  June  3a  1985,  O&D 
traffic  between  all  U.S.  points  and 
Tokyo,  Nagoya  and  Osaka  via  the  U.S. 
gateways  of  New  York,  Chicago, 
SeatUe/PorUand,  Los  Angeles,  San 
Francisco,  Anchorage,  Honolulu,  and 
"aU  others". 

d.  Prom  Table  16  of  the  Department's 
O&D  Survey  for  calendar  year  1964  and 
the  12  months  ended  June  30, 1985,  O&D 
traffic  between  all  U.S.  points  and 
points  beyond  Japan  (Hong  Kong, 
Singapore,  Thailand,  Taiwan,  Korea, 
Peoples  Republic  of  China,  the 
Philppines,  Indonesia,  Malaysia, 
Okinawa.  Australia  and  New  Zealand) 
that  used  New  York,  Chicago.  Seattle/ 
Portland,  Los  Angeles,  San  Francisco, 
Anchorage,  or  Honolulu,  on  the  one 
hand,  and  Tokyo,  Nagoya,  or  Osaka,  on 
the  other  hand,  as  the  gateways. 

e.  Charter  data  [U.S.  and  foreign 
carriers)  between  all  U.S.  points  and 
Japan  for  calendar  Years  1982, 1983, 
1984  and  the  latest  available  for  1985. 

2.  Incumbent  Carriers.* 

Using  the  format  on  page  7  provide 
the  passenger  distribution  by  fare 
category,  and  weighted  average  fare,  for 
the  12  months  ended  June  30, 1985, 
between  the  U.S.  gateway(s)  and  Japan. 
To  the  extent  possible,  show  the  date(s) 
of  any  fare  increases  during  that  period. 

'  Public  Proceedingi  IliviMan.  Office  of  Aviatioa 
Operations,  and  GfTice  of  Aviation  Enforcament  and 
Pr«»ceeding8.  Office  of  General  Counsel.  Due  lo  the 
volume  of  thi«  mRterial.  Public  Counsel  will  not  be 
able  to  print  and  distribute  copies  to  the  parties. 
Two  copiea  of  tiiese  malenaU  will  be  available  for 
tbe  parties  use  in  Room  4201.  400  7th  Street.  SW.. 
Washington.  DC.  Public  Counsel  will  begin 
preparing  these  materials  immediately  and  will 
make  them  available  as  toon  as  possible  but  in  no 
event  later  than  the  dale  of  the  preheariog 
conference. 

'  Any  appUcant  or  U.S.  carrier  Intervenor  in  this 
proceeding  currently  providiiig  scheduled  nonatop 
service  lo  |apan  from  any  U.S.  gateway. 
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B.  Direct  Exhibits' 

1 .  Applicant  Carriers.  * 

The  applicant  caTriere  are  requested 
to  provide  the  sources,  in  exhibit  form, 
for  their  traffic  forecasts.  This 
information  should  be  set  forth  in  such  a 
manner  that  any  other  party  could 
construct  a  traffic  forecast  from  the 
exhibits  without  the  necessity  of  having 
the  actual  source  document  Qt  hand, 
particularly  if  the  source  is  other  than 
the  Department's  O&D  Survey.  Indicate 
growth  rates,  stimulation  rates  and 
participation  rates  and  the  bases  for 
such  rates. 

a.  The  applicant  carriers  are 
requested  to  furnish  a  breakdown  for 
peak  and  off-peak  season  single-frfane 
schedules  proposed  to  be  operated  in 
the  forecast  year,  i.e.,  12  months  ending 
June  30, 1987.  Schedules  should  contain 
flight  numbers,  complete  routings  from 
origin  to  destination  (including  behind 
U.S.  gateway  points),  departure  and 
arrival  times,  equipment  types 
(including  seat  configuration  by  class  of 
service],  days  scheduled,  classes  of 
service  offered,  and  the  limitations,  if 
any,  on  the  number  of  seats  available 
for  each  service  dass. 

b.  Based  upon  the  proposed  schedules, 
submit  a  passenger  traffic  forecast  on  an 
O&D  market-by-market  basis  (single- 
plane  and  on-line  connecting  and,  to  the 
extent  possible,  interline  connecting)  for 
the  12  months  ending  June  30, 1987, 
detailing  specifically  the  sources  of  all 
traffic.  Include  any  anticipated  changes 
in  the  traffic  in  other  markets  on  the 
applicant's  existing  system  in  which 
service  will  be  altered  as  a  result  of  the 
proposal(8)  in  this  case.  The  basis  for 
any  forecasting  technique  used  should 
be  clearly  explained.  Indicate  any 
anticipated  seasonal  fluctuations. 

c.  Show,  with  a  breakdown  for  peak 
and  off-peak  seasons,  by  direction  and 
in  U.S.  dollars,  proposed  fares  in  all 
markets  (by  fare  type  and  with  a 
description  of  all  fare  conditions  and 
restrictions)  in  which  single-plane 
service  is  proposed  and  traffic  is 
forecast.'  All  proposed  fares  should  be 
those  which  the  carrier  would  have 

'  The  base  year  for  trafTic  forecasting  purposes 
should  be  ihe  12  months  ended  |une  M.  ISBS,  and 
the  forecast  year  should  be  the  12  months  p-iding 
|une  SO.  1967. 

*  Any  applicant  not  previously  found  f]t  t>y  tbe 
Department  to  engage  in  transoceanic  scheduled 
passenger  foreign  air  transportation  will  be 
expected  to  comply  with  the  evidentiary 
requirements  of  part  204  of  the  Department's 
Regulations  (14  CFR  Part  204)  in  addition  to  Ihe 
evidentiary  reqoii«nienls  s«(  forth  in  Section  1(1.  B. 
1. 

"Describe  any  new  service  to  be  offered  or 
customary  service  to  be  withheld  with  regard  to:  (a) 
reservations  (local,  on-line,  and  interline),  (b) 
baggage  (local,  on-line,  and  interline),  and  (c)  food 
and  beverage. 


offered  on  January  1, 1985,  had  it  been 
providing  service  on  Januaiy  1, 1985.*  Do 
not  allow  for  inflation,  SFFL  fare 
adjustments  or  any  upward  fare 
flexibility  to  the  forecast  year).  Tbe 
applicants  should  assume  that  the 
Department  will  allow  fare  increases 
equal  to  adjustments  in  the  Pacific  SFFL 
between  January  1, 1985,  and  the  date  of 
inauguration  of  service.^  Include  a 
percentage  distribution  of  passengers 
forecast  for  each  fare  type  proposed  for 
each  market  (explain  the  basis  for  the 
distribution  by  fare  type).  Show  the 
weighted  average  fare  including  first 
class,  and,  separately,  without  first 
class.  Separately  inc^cate  the  dilution 
from  joint  fares  or  other  factors  not 
directly  related  to  discount  fare 
offerings.  See  page  7  for  summary 
format.  Explain  the  basis  for  any  fare 
stimulation  estimate. 

d. indicate  the  net  revenue  anticipated 
from  the  proposed  service  for  the 
forecast  year.  This  estimate  is  to  be 
based  on:  (1)  the  traffic  forecast  in 
paragraph  b,  above;  and  (2)  the  fares 
proposed  in  paragraph  c,  above.  Explain 
how  all  dilution  factors  were  arrived  at 
in  each  revenue  estimate. 

e.  Submit  a  pro  forma  profit  and  loss 
statement  for  the  forecast  year,  showing 
the  estimated  new  impact  of  the 
proposal  on  the  applicant  All  expense 
estimates  should  be  based  on  the  CAB 
Form  41  functional  account  method.  Unit 
costs,  including  fuel,  should  be  for  the  12 
months  ended  June  30, 1985,  and  should 
be  the  carrier's  Pacific  Entity  unit  costs. 
{Do  not  allow  for  inflation  to  tbe 
forecast  year).* 

f.  Indicate  the  source  of  aircraft  for  the 
proposed  operations.  If  any  applicant 
does  not  have  on  hand  the  particular 
aircraft  shown  in  its  proposed 
schedules,  indicate  delivery  date,  from 
whom  the  aircraft  will  be  purchased  or 
leased,  the  method  of  financing  the 
purchase  or  lease,  and  submit  a  copy  of 
any  commitment  or  delivery  documents. 
Submit  a  pro  forma  balance  sheet 


'Separately  show  the  dollar  and  percent 
reduction,  if  any.  of  all  proposed  fares,  by  category 
and  by  market,  from  the  fares  in  effect  on  |anuary  1. 
1905.  The  January  1  date  is  the  mid-point  of  the  cost 
year  (12  months  ended  )une  3a  1985). 

'If  tbe  Pacific  SFFL  adjustment  factor  is 
negative — i.e..  industry  average  costs  go  down — the 
carriers  should  assume,  under  the  standard  initial 
tariff-filing  condition,  that  they  would  be  required  to 
file  their  January  1, 1985,  fares  as  their  initial  tariffs. 

'To  the  extent  any  cost  estimates  differ  from 
costs  shown  in  the  carrier's  Form  41  Reports  (Pacific 
Entity)  for  the  12  months  ended  |tme  30. 1985.  those 
differences  should  be  fully  explained.  If  any 
applicant  in  this  proceeding  does  not  (1)  have  Form 
41  Reports  on  file  with  the  Department  (2)  have  the 
type  aircraft  proposed  to  be  operated  to  its  ctirrent 
fleet,  or  (3)  report  data  for  a  Pacific  Entity,  all 
expense  estimates  and  the  bases  for  those  estimates 
should  be  fully  explained  and  justified. 


reflecting  the  impact  of  the  aircraft  to  be 
acquired  to  provide  the  proposed 
service.  Indicate  whether  the  aircraft 
proposed  to  be  used  comply  with  FAR- 
36.  If  not,  indicate  the  applicant's  plans 
for  achieving  compliance. 

g.  Estimate  the  number  of  gallons  of 
fuel  to  be  consumed  by  aircraft  type  in 
the  forecast  year  as  a  result  of  the 
proposed  operations  and  explain  ^e 
basis  of  such  estimate.  Also  indicate 
fuel  availability  and  the  method  of 
obtaining  the  necessary  fuel,  e.g., 
contract  purchase,  etc.  Separately 
indicate  the  cost  per  gallon  of  fnri  osed 
in  your  expense  estimate  in  paragraph  e 
above. 

h.  Submit  a  map  showing  how  the 
applicant's  existing  route  structure 
would  feed  into  its  proposed  service. 

i.  Answer  the  followring 
interrogatories:* 

1.  Will  the  carrier(s)  selected  agree  to 
accept  the  following  condition  in  its 
certificate: 

"The  holder  shall  file  initial  tariffs  at 
levels  no  higher  than  those  stipulated  in 
Exhibit  (       )  submitted  in  Docket 
43575,  adjusted  to  reflect  in-increases  in 
industry  average  costs  accruing  after  the 
date  for  which  the  fare  proposal  in  that 
exhibit  was  calculated."? 

2.  Will  the  carrier(8),  if  selected  as 
back-up,  accept  a  condition  in  its 
certificate  which  (a)  permits  it  to 
implement  authority  within  the  first  year 
should  one  of  the  primary  carriers 
withdraw  from  die  market,  and  (b) 
expires  at  the  end  of  one  year  should  the 
authority  not  be  activated? 

3.  Will  the  carrier(s)  selected  for 
primary  authority  aooept  a  condition  in 
its  certificate  requiring  institution  of 
service  by  a  date  specified  by  the 
Department?  What  date  shoiild  the 
Department  specify? 

2.  Civic  Parties. 

llie  civic  parties  are  requested  to: 

a.  Provide  any  relevant  information 
(including  surveys,  tourist  bureau  data, 
or  other  data)  relatiBg  to  the  size  of  the 
markets  at  issue.  List  any  proposed 
airport  and  terminal  improvements 
planned  in  the  next  five  years. 

b.  Submit  information  indicating  the 
character  of  the  traffic  to  Japan  for  the 
most  recent  period  [i.e.,  vacation, 
business,  etc.). 

c.  See  also  S  399.B1  of  Department's 
Statements  of  General  Policy  (14  CFR 
399.61)  regarding  material  to  be 
submitted  by  civic  parties  in  route 
cases. 

*  A*  MM«d  ia  tiw  instituting  order  (Order  8S-11- 
29,  at  6|  any  oertifioate  iMued  in  this  case  for 
primary  authority  will  be  for  five  years'  duratioa 
and  any  backup  certificate  issued  will  be  for  one 
year. 
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Sample  Presentation.  Pro(>osed  Fares,  Passenger  Oistributkmi  and  Estimated  Weighted  Average  Fares 

tRnponM  to r«quMt  NLBIc] 


U.&>JwM  dly  p*s  lor  iMch  «in«»«twa  Mr(«M  1* 
prapoMd 

Propoaad  laraa  ■ 

(parcaot)« 

Pa*  (dolHl) 

0»««l.«MM) 

AH  faras  (viciudnQ  irat 
daaaXdoaaisy 

WWhout  irat  ciaaa 
(do«af»» 

FlMFWK 

Annan 

Fmnnmy 

<i>MnM 

OtKDUnt 

(Sho*  tny  MMdual  lypM.  •.9..  "h^iur  ate:  cvKiad  to 
•oooiM  tor  3%  or  mora  o<  r«v«nu*  panangar*.) 

S"P"*P-' 

Exonton 

5aanAv 

lk«lgiM 

nm^ 

nuMM 

' 

nt^ 

^Mntal 

aM«rAdh»« 

TaMlAwiMaio. 



.      '  Baaed  on  lara*  «<e  camar  «wmM  h«w  oflarad  in  ttia  martwKa)  on  January  1.  1965.  Al  laraa  *oi*l  ba  on»«My.  Faraa  nol 
toracaai  kaMc  may  ba  wmmaiizad  in  ttia  "OMaT  calagory. 

*  Paaaangar  (tetnnion  aaaunaa  a paroar«  lagh  and parcam  tow  aaaaontf  traffic  pattom. 

*  WaitfMad  awaraga  laraa  tfKwM  ba  ahoian  Milh  and  wiVnul  Hist  daaa. 

*  OMcn  atHMable  to  joim  faraa.  ale  «Mch  altact  »e  amount  o«  revanua  racaivad  by  Iha  *  c«Tiar. 


catagorizad  above  and  uaad  by  lea*  Ihan  3  patcant  d  ifia 


(FR  Doc.  85-27445  Filed  11-15-85;  8:45  am] 

■■JJMQ  COM  4»1«-«l-ll 


Agreements  Filed  WHti  tlw  Department  of  Transportation  Under  Sections  408,409, 412  and  414  During  the  Weeli 

Ending  November  8,1985 


[Anaiaars  may  be  Med  iMNn  2i  daya  from  the  data  o«  Hng] 

OatoSa 

Dockal 
Na 

Pamea 

Subied 

Proposed 
eMedivedate 

Nowambarll, 
1965. 
nil 

43563 

43554 
43SSS 
43SS6 

43657 
43S61 

43582 

43563 

Maanbare  ol  MatTwIonai  Mr  Tranaport  Aaaodalton 

Eaacunton  lares  wHhin  South  Amertea. 

Group  ncuraion  lares— SrazJI,  Cuba... 

Group  excursion  fares  viithin  Soutf)  America 

Daoambar  1, 
1985. 
Da 
Oa 
Da 
Da 

Oa...  ,.., 

Oa ,..  , 

Manibera  o<  Intomlnnal  Air  Tranapcrt  Aaaociation 

Do 

Sp«6fic  commodity  ratm-North  Attentic/Soutti  PicMc 

Noventoarir. 

Oa 

1985. 

HanaiMi  rt  Inttn^iionai  Ajf  Tr^m^jofl  Aaanciation         

Currancv  tecttw  adkiKtmAnt    HaIw 

Oa 
Da 

Do  ,. 

Mambori  a<  Intarnaiuiiat  Av  Tranapfvl  Ananri^iiqn    _ 

PliyDisT.Kaylor. 

Chief,  Documentary  Services  Division. 
(FR  Doc.  85-27444  Filed  11-15-85;  8:45  am] 
MLLMQ  COM  481«-t»-M 


Applcations  for  Certificates  of  PuMc  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits:  Weeic  Ended 

November  8, 1985 

Subpart  Q  ApplicatioiM 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  Answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  procedings. 


Hot.  5.  1986- 


Nov  8.  1985- 


DodielNa 


43552 


*'^*y-'w^  Co  J E  lAvdoc*  *,  Boolhe.  Phcnard  S  Dudley.  2000  Pennsytvania  Ave..  N.W..  Suite  8350.  Waslwiglon.  DC  20008. 

Appicaaon  d  AVAir.  mc  pursuant  to  Section  40l(d)<l)  o«  Ihe  Act  and  Subpart  O  ol  the  Flegulatnns  requests  a  cerHficale  o«  public  oonvenienoe  and 

nacaaa«y  adhorimg  nMrslala  trartsportation  ol  paraona.  property  and  mail,  and  that  the  Department  authortn  It  to  uaa  the  trade  name  'Ameilcan 

Eagla,   or  grar«  such  other  reM  as  the  Department  may  deem  ypropriato. 
ContomSng  Applcaliona.  Motions  to  modHy  Scope  and  Anawara  may  be  filed  by  December  3,  1986 
UnMad  Air  Unaa.  Inc.  P.O.  Box  88100.  Chicago.  Nnoia  80888. 
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Now  B.  tes 


«.  isB 


No*,  a.  Ms 


No*,  a.   MS 


OocMNa 


43506 


43ses 


43S70 


Of  IMM  Ak  Unes.  Inc.  pursuwit  to  Section  401  a<  ««  Ad  aid  Sabpwt  O  o<  Ih*  RaguMions  applM  lor  tnmnimm  o)  it* 

catmilmcM  mm  rwcMMy  tor  Rouli  57  to  m  to  auMork*  il  lo  partom  ttrnMii  ioralgn  air  irMiapoftalion  o(  nM.  iiaawiiuaii  m 

CWcago.  IfciHa,  In  tha  Unilacl  Stalaa  and  London.  Cnglanit 
CartaOTla|Ap^te«lena.MoiionatoModHyScopaandAnaMaramayba«adk)rOaeambar4, 18K. 

La  Pom  Mr.  SXRi.  c/o  Piarra  F.  da  Raval  (fEadapon  Oonovan  Utwa  NaiMan  a  Irvina.  »  RockaMar  Plaza.  Naw  Yak. 
Applicaiton  o(  La  Point  Air.  S.A.R.L  purauaM  to  Sadton  402  o(  ttia  AM  an)  Sutvart  0  ol  tha  RaguMana  n  11I1  a 

tfiawac  toaHpi  air  nawapcrtaBori  o«  paraona,  proparty  and  ml:  Bal»aaii  any  pdm  or  pojnta  m  Fr^wa  and  Hmi  Tart  awd/or 

and  baOMan  Maw  Vorti  and/or  NaMik  in  ata  tMMd  SMMa  and  any  paM  or  poMa  in  Frwca. 
Anaiaan  may  ba  flad  by  DacanAer  6,  1886. 
Unaa  Aaraa  Nadonai-CMe  (LAN)  and  Linaa  Aaraa  Nadonat-CMa,  Sodadad  Anonima.  Lan  CMa  SA.  c/o  Bai^i*!  n. 

Bartiolov  « tMar.  1700  K  Streat.  N  W..  Suila  1100.  WWnlulii.  D.C.  MOOO. 
Joini  Application  o(  bnaa  Aaraa  Nadonat-CMa  <LAM)  and  Uaaa  Aapaa  Haripnd    CWa.  Sodadad  AnorMna.  Lwi  CMa  SA  purauM  to 

Act  and  Sobpart  O  of  ttia  Ragulallons  raquosta;  (1)  AnMn«nanl  and  (2)  approval  o(  ttia  Iranstar  to  L«i  &A.  ol  Lai'i 

pi««iar«leOrdar7»-5-C1).  Awiandmanlo»»iapa»mltiamuiMli)inthatoOoa<ngraipact»: 
Addition  of  Caracas,  Venezuek  at  an  MarmadMa  peM. 

Addition  ol  Madrid. 'Spain  as  a  pont  bayond  iha  cotamanal  poMt  Ulanil.  Florida  and  Naw  Yodt.  Now  Vork. 
Addikon  o<  Toronto  and/or  Montreal.  Canada  aa  poMi  baycnd  ttia  oolenninal  pokit*.  Miami.  FtarMa  and  Nan  Vorti.  Na«  Va*. 
Anawars  may  be  Had  by  OaceiTiMr  0.  t«& 

Qraaada  AinMys  LM..  c/o  Rictwrd  L  Bamard.  Bato  «  ktoigan.  MOO  Panca  Oa  Uon.  Cor«  GaUat.  notidi  33tM. 
Apptcakon  ol  OianKla  Airxays  Ltd-  pinuani  to  Section  402  o<  Ow  Ad  and  Subpart  Q  d  ttia  Hiplaknw  laqaMfe  a  taroign  *  cvnar 

adwkiled  H^  aarvice*  commondni  OaoaMbar  15.  .1086  taliiiaii  Ownada  and  Naw  York,  and  Granada  «id  Mkni  to  cviy 


oantficaia  at  pabkc 
a  propany  I 


York  t01t2. 


Jr.  I 
SecSon  402  of  Bw 


flMybaBadbyOacambare.  1965. 
»4BA  AMkiaa.  kic.  c/o  Harry  A.  Bowan.  Bowan  ft  Atkin.  2020  K  SkaaL  N.W.,  Sake  36a  WaiNngton.  DC.  20006. 
Appkcakon  d  MBA  Airines.  inc  pursuant  to  Sectnn  401(d)<i)  d  ttw  Act  and  SatpMt  Q  d  ttia  ~ 

■oTiaddad  loidgn  tk  tramportakon  d  property  and  mal  bafaari  ttia  tanrknd  pdnl*  ki  ttia  Unked  Stataa. 

Maiaartaitatn.  Dayton.  Otiw.  QiicaBO.  Hknda.  San  Frandaoo  Id  Loa  kagiHi  nakiii^a  mtt 

(a)  ttw  tamknal  pdnl  Hong  Kong  vm  ttw  winiiaaiiala  pdMa  Koraa  Md  Tdawi.  wd 

(b)  bdween  a  laniikial  point  w  pdnis  in  ttie  Unitad  States  and  a  tam*ial  point  In  ttia  Rapubkc  d  Qarmwiy  via  ttia 
Rapubic  oi  IratMd.  The  Nettierlands.  Germany.  Belgium.  Franca,  wid  Unanbourg. 

Contormkig  AppicattDns.  Mobons  to  ktodtfy  Scope  and  Anawan  may  be  Mad  by  Otcmtim  6.  ISOS 


^^^K^^K^uA^^^         ■    *      I  ^    *■*     ■*  a^^k.^^a^.^K 

nvcmsoNn  para  vjtwtto  wnpooM, 


PhyllUT.  Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  85-27443  Filed  11-15-85:  8:45  am] 

BILUNa  CODE  4010-0>4 


Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

On  January  1, 1985,  the  Department  of 
Transportation  assumed  )uhsdiction 
over  the  regulation  of  international  air 
cargo  rates.  The  Department  seeks  to 
place  maximum  reliance  on  the 
marketplace  in  regulating  such  rates.  In 
so  doing  we  have  adhered  to  the  Civil 
Aeronautics  Board's  policy  statement 
PS-109.  which  established  geographic 
zones  of  cargo  pricing  flexibility,  within 
which  cargo  rale  tariffs  filed  by  carriers 
would  be  subject  to  suspension  only  in 
extraordinary  circumstances.  This 
policy  was  designed  to  giv^arriers  the 
greatest  flexibility  in  establishing  and 
adjusting  rates  to  respond  to  changes  in 
costs  and  competitive  conditions,  while 
assuring  that  carriers  do  not  abuse  their 
market  power. 

The  Policy  Statement  established 
Standard  Foreign  Rate  Levels  (SFRL)  for 
each  market  as  the  bases  for  the     - 
flexiWUty  zones.  The  SFRL  for  a 
particular  market  is  the  rate  in  effect  on 
April  1. 1982.  adjusted  for  the  cost 
experience  of  the  carriers  in  the  relevant 
ratemaking  entity.  The  first  adjustment 
was  effective  April  1, 1983.  By  Order  85- 
6-43,  the  Department  established  the 
cur^ntly  effective  SFRL  adjustments. 

In  establishing  the  SFRL  for  the  six- 
month  period  starting  October  1. 1985. 
we  have  projected  nonfuel  costs  based 
on  the  year  ended  June  30, 1985,  data 


and  have  determined  fuel  prices  on  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department  by  the  carriers. 

By  Order  85-11-27  cargo  rates  may  be 
increased  by  the  following  adjustment 
factors  over  the  April  1, 1982,  level: 

Atlantia „ 1.0195 

Western  Hemisphere „ 1.0^2 

Pacific „ .9418 

FOR  FURTHER  INFORMATION  CONTRACT 

Julien  Schrenk.  (202)  472-^12a 

By  the  £)epartment  of  Transportation: 
November  8. 1965. 
Madfamw  V.  Scooozza. 

Assistance  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  85-27446  Filed  11-15-85;  MS  am) 

BILUNO  CODE  4S1«-62-M 

Reports,  Forms,  and  Recordkeeping 
Requirements;  SutMnittals  to  0MB; 
Sept  19,  1985-Oct  28,  1985 

agency:  Office  of  the  Secretary.  DOT. 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation,  during  the  period 
September  19, 1985-October  28, 1985,  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 


Reduction  Act  of  1980  (44  U.&C  Chaptar 
35). 

FOR  FURTHER  INPORMATION  CONTACT 

John  Chandler  or  Annette  Wilson, 
Information  Requirements  Division.  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  7th  Street  SW., 
Washington.  D.C  20590,  telephone  (202) 
428-1887,  or  Gary  Waxman  or  Sam 
Fairdiild.  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
Room  3228,  Washington,  D.C.  20503. 
(202)  395-7340. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperworic  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  (Hi  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 
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Infonnatian  Availability  and  ComnMnts 

Copies  of  the  DOT  information 
collection  requests  submitted  to  0MB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  from 
September  19. 1985— October  28, 1985 

DOT  No:  2830 

OMAA/aNew 

By:  Maritime  Administration 

Title:  Industry  Survey  for  R  ft  D 

Project— "Waterway  Transportation 

Information  Service" 
Fomu  None 
Frequency:  One-time 
Respondents:  Waterway  Operators 
Need/Use:  To  provide  industry  statistics 

for  a  Waterway  Transportation 

Information  Service  being  developed 

under  a  research  project 

DOT  No:  2831 

OAfflTVo;  2105-0009 

By:  Department  of  Transportation/ 
Office  of  the  Secretary 

Title:  Advisory  Committee  Candidate 
Biographical  Information 

Forms:  DOT  1120.1 

Frequency:  Once  per  respondent 

Respondents:  General  public  applying 
for  positions  on  DOT  advisory 
committees 

Need/Use:  It  is  a  means  of  assuring  that 
the  committees  are  balanced  in  terms 
of  points  of  view  represented,  and 
where  required  by  statute,  that  they 
represent  an  appropriate  segment  of 
industry,  labor.  State  or  local 
government.,  academia  or  other 
interest  group. 

Dot  No.:  2632 

OAW  No.- 2133-0033 

By:  Maritime  Administration 

Title:  Exporter/ Importer  Data 

Forms:  MA-740 

Frequency:  On  occasion 

Respondents:  Exporters/Importers 

Need/Use:  Identify  marketing  targets 
and  service  problems  needing 
correciton  to  improve  U.S.-flag 
shipping  services. 

DOT  No:  2033 
OMB  No:  2137-^014 


By:  Research  A  Special  Programs 
Administration 

Title:  New  Cargo  Tank  ^)edficatioD« 
Requirements 

Forms:  None 

Frequency:  On  occasion 

Respondents:  Cargo  tank  manufacturers 

Need/Use:  Cargo  tank  markings  and 
certifications  are  used  by 
manufacturers,  purchasers,  and  the 
RSPA  to  verify  that  tanks  have  been 
constructed  in  accordance  with  the 
Department's  manufactiuing 
specifications;  to  show  location  of 
various  valves,  safety  relief  devices, 
etc.;  to  insure  operational  safety. 

DOT  No:  2634 

OAfflAfe.- 2137-0018 

By:  Research  ft  Special  Programs 
Administration 

Title:  Cargo  Tank  Retest  Requirements 

Forms:  None 

Frequency:  Annually 

Respondents:  Owners  of  cargo  tanks 

Need/Use:  Due  to  the  numl)er  of 
incidents  reported  in  which  hazardous 
materials  were  released  from  cargo 
tanks,  RSPA  has  determined  a  need  to 
enhance  operation,  maintenance, 
repair,  and  requalification 
requirements  for  the  DOT 
specification  cargo  tanks. 

DOT  No:  2835 

OMB  M?:  2133-0036 

By:  Maritime  Administration 

Title:  Relative  Cost  of  Shipbuilding  in 
the  Various  Coastal  Districts  of  the 
United  States 

Forms:  MA-939 

Frequency:  Annually 

Respondents:  U.S.  Shipyards 

Need/Use:  Information  needed  by 
MARAD  to  make  studies  of  and 
reports  of  the  relative  cost  of 
construction  or  reconditioning  of 
certain  ocean  vessels  for  submission 
of  an  anual  report  to  Congress. 

DOT  No:  2836 

OMflM):  2127-0002 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  Forms  Utilized  for  Assuring 
Compliance  of  Imported  Motor 
Vehicles  and  Motor  Vehicle 
Equipment 

Form(s):  HS-7  and  189 

Frequency:  On  occasion 

Respondents:  Individuals,  businesses 
and  small  businesses 

Need/Use:  These  forms  are  used  to 
implement  Title  19,  CFR  12.80 
"Regulations  for  Motor  Vehicle 
Importation,"  which  requires  an 
imported  vehicle  to  conform  to 
applicable  FMVSS,  orto  be  brought 
into  conformance  within  120  days  of 
importation. 

DOT  No:  2837 


OM5Ato;  2125-0527 

By:  Federal  Highway  Administration 

Title:  Public  Lands  Highways 
Applications 

Forms:  None 

Frequency:  fixaiaaWy 

Respondents:  State  highway  agencies 

Need/Use:  The  information  is  necessary 
in  order  to  have  documentation  to 
support  decisions  on  allocation  funds 
to  States  for  highways  through  public 
lands. 

i?OrAfo.-2838 

OA«BA/b;  2125-0526 

By:  Federal  Highway  Administration 

Title:  Develop  and  Submit  Emergency 
Relief  Funding  Applications 

Forms:  None 

Frequency:  On  occasion 

Respondents:  State  highway  agencies 

Need/Use:  To  allow  the  Federal 
Highway  Administration  to  make 
determinations  on  funding  emergency 
work  to  repair  highway  facilities. 

DOT  No:  2839 

OMB  A/b;  New 

By:  Federal  Aviation  Administration 

Title:  Inoperable  Instrument  and~ 
Equipment  for  Multiengine  Aircraft— 
FAR  91.30 

Form*.- None 

Frequency:  On  occasion  (one  time  per 
respondent  when  applying  for 
authorization) 

Respondents:  Part  91  Operators 

Need/ Use:  FAR  91.30  prescribes  rules 
and  procedures  authorizing  owner/ 
operators  of  multiengine  aircraft  to 
operate  with  inoperative  instruments 
and  equipment,  biformation  in  the 
form  of  "minimum  equipment  lists"  is 
collected  to  allow  operations  with 
inoperative  instruments  and 
equipment. 

DOT  No:  28# 

OMflAto.- 2120-0060 

By:  Federal  Aviation  Administration 

Title:  General  Aviation  Activity  and 
Avionics  Survey 

Forms:  FAA  Form  1800-54 

Frequency:  Annually 

Respondents:  General  Aviation  Aircraft. 
Owners 

Need/Use:  The  survey  is  to  collect 
information  on  the  use  and 
characteristics  of  the  general  aviation 
aircraft.  The  data  are  used  by  the 
FAA  in  supporting  safety  analysis, 
assessing  the  impact  of  general 
aviation  on  National  Airspace  system 
and  formulating  long  term  programs 
and  policies. 

DOT  No:  2M1 
OMB  No:  2137-0557 
By:  Research  and  Special  Program 
Administration 
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Title:  Classffication  of  Smoketets 
Powder,  Not  Exceeding  100  Pounds 
Net  as  a  Flammable  Solid 

Forms:  None 

Frequency:  On  occasion 

Respondents:  Businesses  wishing  to 
have  smokeless  powder  classed  as  a 
flammable  solid  when  shipping  it 

Need/Use:  Smokeless  powder  for  small 
arms,  explosives  class  B,  may,  by  their 
formulation  and  packaging,  and 
approval  and  testing,  be  reclassified 
as  flammable  solids.  This  allows 
shippers  to  save  on  shipping  and 
storage  costs  and  results  in  a  savings 
for  consumers. 

DOT  No:  2842 

OMB  No:  2137-0553 

By:  Research  and  Special  Programs 
Administration 

Title:  Combustible  Liquid  Portable 
Tanks  Approved  by  USCG 

Formfs):  None 

Frequency:  On  occasion 

Respondents:  Shippers  using  non-DOT 
specification  portable  tanks  for 
combustible  liquids 

Need/Use:  To  insure  the  safety  of 
vessels,  it  is  necessary  that  the  USCG 
reviews  the  plans  and  speci^cations 
of  th*i  portable  tanks  containing 
combustible  liquids  so  as  to  ascertain 
that  they  are  capable  of  containing  the 
material  and  able  to  withstand  the 
rigors  of  the  marine  environment 

DOT  No:  2643 

OMB  No:  2115-0008 

By:  United  States  Coast  Guard 

Title:  Seamans  Certificate  Application 

Form(s):  CG-719B 

Frequency:  On  occasion 

Respondents:  Applicants  for  U.S. 
Merchant  Mariners  documents  and 
documented  Merchant  Mariners 
applying  for  upgrading  * 

Need/Use:  This  iriJormation  collection  is 
needed/used  by  the  Coast  Guard  to 
determine  an  applicant's  suitability 
for  possessing  U.S.  Merchant 
Mariners  documentation  and  to 
estabUsh  permanent  record  of  those 
issued  documents. 

DOTNo:2M* 

OAfSA/b.- 2137-0558 

By:  Research  and  Special  Programs 
Administration 

Title:  Record  Retention  Requirements 
,for  Water  Carriers 

Form(a):  None 

Frequency:  On  occasion 

Respondents:  Water  Carriers 

Need/Use:  The  one  year  retention 
period  for  shipping  papers,  stowage 
plans,  etc.,  is  used  to  facilitate 
casualty  investigations  to  determine  if 
it  is  possible  that  transportation 
safety  in  the  shipping  by  water 


transportation  of  hazardous  materials 
can  be  improved  by  avoiding  similar 
incidents. 

DOT  No:  2645 

OAfflATo.- 2137-0655 

By:  Research  and  Special  Programs 
Administration 

7Y//e:  Refrigeration  Stabilization 
Approval 

Formfs):  None 

Frequency:  On  occasion 

Respondents:  Shippers  of  materials 
thermally  unstable  at  normal 
transportation  temperatures. 

Need/Use:  TTie  Office  of  Hazardous 
Materials  Regulation  uses  Ais 
requirement  as  a  me&od  of  promoting 
transportation  safety  and  evaluatidn 
of  refrigeration  as  a  method  of 
maintaining  stabiUty  of  materials  not 
thermally  stable  at  normal 
transportation  temperatures. 

DOT  No:  2648 

OAfflMj;  2137-0559 

By:  Research  and  Special  Programs 
Administration 

Title:  Rail  Carrier  and  Tank  Car  Tank 
Requirements 

Formfs):  None 

Frequency:  Annually 

Respondents:  Rail  carriers  and  owners 
of  tank  car  tanks 

Need/Use:  The  Office  of  Hazardous 
Materials  Regulation  uses  these 
railroad  regulations  to  assure 
transportation  saf^  of  hazardous 
materials  by  verifying  that  rail  tank 
cars  are  in  proper  condition  to  contain 
the  material  transported  and  that  rail 
shipments  of  other  hazardous 
materials  are  performed  in  a  safe' 
manner. 

DOT  No:  2M7 

OMB  No:  2130-0008 

By:  Federal  Railroad  Administration 

Title:  Railroad  Power  Brakes  and 
Drawbars  (Air  Brake  and  Test 
Certification) 

Formfs):  None 

Frequency:  Recordkeeping 

Respondents:  Railroads 

Need/Use:  The  information  is  used  by 
the  engineer  and  road  crew  to  verify 
that  the  initial  terminal  air  brake  test 
has  been  performed  in  a  satisfactory 
manner. 

DotNo:2d4a 

OMSAto.- 2130-0511  * 

By:  Federal  Railroad  Administration 
Title:  Designation  of  Qualifid  Persons 
Formfs):  None 
Frequency:  Recordkeeping 
Respondents:  Railroads 
Need/Use:  To  prevent  the  unsafe 
movement  Of  defective  equipment 
authorized  by  personnel  unqualified 
to  make  such  determinations,  the 


Federal  Railroad  Adminiitratimi 
requires  railroad  designation  of 
persons  qualified  to  perform  such 
inspections  and  authorizations. 

DotNo:2Md 

OMB  No:  2130-0005 

By:  Federal  Railroad  Adminiitration 

Title:  Hours  of  Service  Monthly  Reports 
.of  Excess  Service 

Formfs):  FRA  F  6180.3 

Frequency:  On  occasion 

Respondents:  Railroads 

Need/i^e:  The  Horn  of  Service  Act  as 
amended,  requires  carriers  to 
ihaintain  records  of  employees'  hours 
of  service  and  to  make  monthly 
reports  of  excess  service  to  the 
Federal  Railroad  Administration.  The 
information  maintained  and  reported 
by  the  railroads  serves  as  a  basis  for 
monitoring  compliance. 

DotNo:2SS0 

OMB  Na- New 

By:  National  Hi^way  Traffic  Safety 
Administration 

Title:  Requirements  for  Brief  Mandatory 
Note  in  Owner's  Manual  Concerning 
Proper  Use  of  Optional  Webbing 
Tension-Relieving  Device 

Formfs):  None 

Frequency:  On  occasion 

Respondenta:  Motor  Vehicle 
Manufacturers 

Need/Use:  A-waming  note  must  appear 
in  the  motor  vehicle  owner's  manual 
to  inform  users  about  proper  use  of 
optional  safefy  belt  webbing  tension- 
relieving  device 

Issued  in  Wasliingtoa  D.C  on  Noveint>er  B, 
1965. 

Jon  H.  Seymour. 

Assistant  Secretary  for  Administration. 
[FR  Doc.  85-27447  Filed  11-15-65: 8:45  am] 

WLLINQ  COOC  WIS  tl  II  " 

« 

Coast  Quard 

[CGO  85-082] 

Houtton/QalvMton  Navigatton  Sataty 
Advisofy  ConfMnfttaa,  Maotbig 
CancaNatton 

Referencing  the  notice  in  the  Federal 
Register  of  October  10, 1985  (50  FR 
41435),  the  eleventh  meeting  of  the 
Houston/Galveston  Navigation  Safefy 
Advisory  Committee  scheduled  for  9:30 
a.m.  on  Thursday,  November  21, 1985  at 
U.S.  Coast  Guard  Base  Galveston  at  the 
end  of  Ferry  Road  on  Fort  Point 
Galveston,  Texas  is  cancelled. 
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DateA. Now— hurt  tSM. 
Clyde  T.LhIu^ 

Rear  Admiral  Ooaat  GmmhI  rwwandpf. 

ftg/itA  Cooat  Guard  DistricL 

(FR  Doc  85-27427  Pded  11-15-«S:  8:45  am] 
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(CGO«S-«741 

Rules  Of  tiM  Road  Advteory  Cound; 
MMtmg  Cancellatiaii 

agency:  Coast  Guard.  DOT. 
action:  Public  notice. 

SUMMANV:  The  Rules  of  the  Road 
Advistny  Council  meetiog  that  was  to 
be  held  on  Thursday  and  Friday, 
November  7  and  8. 1985  at  the  Lincob 
Hotel.  4860  West  Kennedy  Blvd..  at 
Urban  Center.  Tampa,  Florida  has  been 
cancelled. 

The  Council  has  not  been  terminated 
and  will  continue  to  advise,  consult 
with,  and  make  recommendations  to  the 
Secretary  of  Transportation  on  matters 
relating  to  any  major  proposals  for 
changes  to  the  bland  Roles  and 
Colhsion  Regulations.  AdvKice  notice  of 
the  next  Rules  of  the  Road  Advisory 
Council  meeting  will  be  published  in  the 
Federal  Registec. 

Information  concerning  the  Council's 
next  meeting  or  Council  activities  may 
be  obtained  from  Lieutenant 
Commander  Charles  K.  Bell.  Executive 
Director,  Rules  of  the  Road  Advisory 
Council  U.S.  Coast  Guard  (G-N^-S). 
Washington.  DC  20S93,  Telephone  (202) 
428-19Sa 

Dated:  November  &  1985. 

Rear  Admiral,  Coast  Guard.  Chief,  Office  of 
Navigfjtion. 

[FR  Doc  85-27425  FOed  11-15-85: 8:45  am] 
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Towing  Safety  Advisory 
Subconunittaa  Mooting 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463:  5  liSXL  App.  I)  noUce  is 
hereby  given  of  a  meeting  of  the 
Licensing  of  Pilots  Subcommittee  of  the 
Towing  Safety  Advisory  Conunittee 
(TSAC).  The  subcommittee  meetmg  will 
be  held  on  December  12. 1965  in  Room 
1105  at  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  S.Wm  Washington. 
D.C.  The  meeting  will  be^  at  9:00  a.m. 
The  agenda  for  the  meeting  will  consist 
of  the  Notice  of  Proposed  Rulemaking 
regarding  the  Licensing  of  Pilots  and  the 
Manning  of  Vessels — Pilots  pabhshed  in 
the  Federal  Register  on  )une  24. 1985  (SO 
FR  26117). 

Attendance  is  open  to  the  interested 
public.  Menibers  of  the  public  may 
present  oral  or  written  statements  at  the 
meeting.  Additional  information  may  be 
obtained  from  Captain  R.F.  Ingraham. 
Executive  Director.  Towing  Safety 
Advisory  Committee.  MS.  Coast  Guard 
(G-CMC/21).  Washington.  D.C  20593  or 
by  calling  (202)  426-1477. 

Datad:  HmenAm  11. 198S. 
n  r  Ifinhaiii. 

Coptain,  US.  Coast  Guard,  Executive 
Director,  Towing  Safety  Advisory  Committee. 
[FR  Doc  85-27428  Filed  11-15-85;  8:45  am] 


DEPARTllEffT  OF  THE  TREASURY 

Fiscal  Servioe 

(DepL  CIrc  570.  IMS  Rev.,  Supp.  No.  71 


on 
Federal  Boods; 

Co. 

Notice  is  hereby  given  tiMt  the 
Certificate  of  Autbodty  isaoed  by  flie 
Treasury  to  Kellers  NatifHial  htsuranoe 
Campaay,  of  Chicago,  fiUaois.  under  the 
United  States  Code,  Title  31.  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
terminated  effective  this  date. 

The  company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
50  FR  27123,  July  1.  ItSS. 

With  respect  to  any  bonds  currendy  in 
force  with  Millers  National  Insurance 
Company,  bond-approving  officers  for 
the  Government  ^onld  secnre  new 
bonds  with  acceptaUe  snreties  in  those 
instances  where  a  significant  amount  of 
liabihty  remains  outstanding. 

Questions  conceniing  this  notice  oi^ 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service,  Finance  Divisien.  Surety  Bond 
Branch,  Washington.  D.C  20228, 
telephone  (202)  634-2349. 

Dated:  November  1, 19SS. 
WJE.  Douglas. 

Comaussioner,  Financial  Management 
Service.  ^     ' 

[FR  Doc  85-27393  FSed  11-15-86;  8:45  amf  <<    \ 
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COMMOOrrV  FUTURES  TRAOINO 
COMMISSION 

"FEOERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  50  FR  45959. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETINO:  10:00  a.m..  Tuesday. 
November  19. 1965. 

CHANGES  IN  THE  MEETING:  The  following 

item  has  been  added  to  the  agenda: 

National  Futures  Association  Proposed 

Compliance  Rule  2-29. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  85-27460  Filed  11:14-85;  10:25  am) 

BILUNQ  CODE  MSI-OI-M 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 

November  19. 1985. 

location:  Third  Floor  Hearing  Room. 

1111 18th  Street,  NW.,  Washington.  DC 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Management  Review:  Matrix  Management 
Discussion 

The  Copnmission  and  staff  will  discuss 
issues  related  to  matrix  management  as  a 
part  of  the  ongoing  management  review. 

FOR  A  RECORDED  MESSAGE  CONTAMING 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts.  O^ice 

of  the  Secretary.  5401  Westbard  Ave.. 

Bethesda.  MD  20207  301-492-6800. 


Dated:  November  13, 1988. 
Shekkn  D.  Butta, 

Deputy  Secretary. 

[FR  Doc  85-27491  Filed  11-14-85;  12:25  pmj 
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consumer  product  SAFETY 
COMMISSltfM 

TIME  AND  date:  9:30  a.m..  Wednesday, 

November  20, 1985. 

location:  Room  456,  5401  Westbard 

Avenue,  Bethesda,  Maryland. 

status: 

matters  to  be  considered: 

Closed  to  the  Public 

1.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
various  enforcement  matters. 

Open  to  the  Public 

2.  All-Terrain  Vehicle:  Status 

The  Commission  and  the  staff  will  discuss 
the  stahis  of  the  All-Terrain  Vehicle  project. 

FOR  A  RECORDED  MESSAGE  CONTAINING 

THE  LATEST  AGENDA  INFORMATION,  CALL: 

301—492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  MD  20207  301—492-6800. 

Dated:  Nov.  13. 1985. 
Sheldon  D.  Butts, 
Deputy  Secretary. 

(FR  Doc.  85-27492  FUed  11-14-85;  12:25  pm) 
■wjJWQ  CO06  nw  ei  m 


FEOERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
November  12, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 


notice  to  the  public,  of  the  following 
maters: 

Request  of  Century  Bank  and  Trust 
Company.  Somerville.  Massachusetts,  for  an 
extension  of  the  grace  period  within  %vhich  to 
conform  to  interest  rate  regulations. 

Notice  of  acquisition  of  control:  Name  of 
acquiring  party  and  name  and  location  of 
bank  authorized  to  be  exempt  from  disclosure 
pursuant  to  the  provisions  of  subsections 
(c)(4}.  (c)(8).  and  (c)(«)(AMii)  of  the 
"Govemmeot  in  the  Sunshine  Act"  (5  U.S.C 
552b(c)(4).  (c)(8).  and  (c)(9)(AMii)). 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4),  (cK6), 
(c)(8).  and  (c)(9)(A)(ii)). 

Dated  November  12. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  RobinaoB, 
Executive  Secretary. 
(FR  Doc.  85-27479  Filed  11-14-85;  11-.28  am) 

MtUNQ  COOC  m4H>1Hi 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

'  Notice  (November  13, 1985) 

The  followring  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409),  5  U.S.C.  552B: 

TIME  AND  date:  lOKX)  a.m.,  November  2a 
1985. 

PLACE:  825  North  Capitol  Street.  NE., 
Room  9306,  Washiiigtoii.  DC  20426. 
STATUS:  C^en. 

MATTERS  TO  BE  CONSIOEREO:  Agenda. 

'Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-B400. 

This  a  list  of  matters  to  be  considered 
by  the  Commission.  It  does  not  include  a 
listing  of  all  papers  relevant  to  the  items 
on  the  agenda;  however,  all  public  - 
documents  may  be  examined  in  the 
Division  of  Public  Information. 
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CAP^ 
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Company 
CAP-S. 
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CAP-ia 
Project  Na  9401-OOt  die  Halecrest 

Company 
Project  Na  8SS5-001.  Energy  Storage 

Corporation 
Project  No.  8106-001.  Baperanza  Power 
Limited  Pwtnerahip 
CAP-ll. 
Project  No.  2574-002.  Ifiiatar 
Manufacturing  Corporation 
CAP-12. 

Project  Na  0415-003,  Shnh  Cup  Conpany 
CAP-13. 
Project  No.  1962-006,  Pacific  Gas  and 

Electric  Company 
Project  N«.  3223-002,  Sacramento 
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California  Power  Agency,  and  the  cities 
of  Anaheim,  Azusa,  Banning,  Colton  and 
Riverside,  California 
CAP-14. 

Project  No.  7282-017,  Roaring  Creek  Ranch 
CAP-15. 
Project  No.  7880-006.  Renewable  Reaomces 
Devekipment 
CAP-IS. 
Project  No.  29S4-(I06.  New  York  State 
Qectric  a  Gas  Coiporatkm 
CAP-17. 

Project  Noa.  8050-Qai  and  002.  JNms  W. 
Capias 
CAP-ia 
Pn^mA  No.  SOEn-Oes.  West  Slope  Power 


CAP-19. 

Project  Nos.  3605-001, 002  and  003, 
Mohawk  Paper  MiRs.  Inc. 
CAP-2a 
Project  No.  3475-OOX  Town  of  Chntwood. 
Virginia 
CAP-21. 

Project  Na  a2Sa-002.  Electro  TechBohgtes, 

Ud. 
Project  No.  8244-001.  Hydnwool 

A<ejeol  Na.  2no-OOl.T«wn  offonesbero. 


CAP-Zat 
Protaet  Noa.  U-«83  aadoea,  Niagara 
Mohawk  Power  Corporation 


CAP-24. 
Project  Na  2503-000,  Duke  Power 
Company 
CAP-2S. 
Docket  No.  QF85-511-00a  Veterans 
Administration  Central  Office 
CAP-26. 
Docket  No.  ER86-e44-«e3.  D«ke  Power 
Company 
CAP-27. 
Docket  Nos.  ER85-595-001.  ER85-6S6-001. 
ERe6-867-001  and  ERSS-OTS-OOl, 
Vermont  Electric  Power  Coaqpany 
CAP-2& 
Docket  No.  ER83-138-00e  (Phase  n).  The 
Cleveland  Electric  Uuminating  Company 
CAP-29. 
Docket  Na  ER79-O7-003,  Alamko 
Company 

CAi^-sa 

Docket  Nos.  ER84-57a-001  and  ER85-80e- 
OOa  Utah  Rower  a  light  Company 
CAP-31. 
Docket  No.  ERSS-TOO-OOO,  New  Eogland 
Power  Pool 
CAP-32. 
Docket  No.  ER85-550-001,  Rochester  Gas 
and  Electric  Company 
CAP-33. 
Docket  No.  ELae-4-000,  New  Eagland 
Power  Comiwny 

Consent  Miscellaneous  Ageitda 
CAM-1. 
Docket  Nos.  RM82-3fr-000  through  008,  fees 
applicable  to  electric  utilitjea. 
cogenerators.  and  small  power  producers 
CAi4^ 
Docket  Nos.  RK&»-83-001  throaflfa  005  and 
RMB2-31-001  through  DOS,  fees 
applicable  to  natural  gas  pip«lini»j^ 
CAM-3. 
Docket  No.  SA85-32-001,  Inland  Ocean, 
faic. 
CAM-4. 
Docket  Nos.  CP85-41-001  and  002.  PL 
Simplot  Company  and  Sacramento  Bank 
for  Cooperatives 
CAM-5. 
Docket  Noa.  a>-84-6fr-001  dtfbogh  004. 
Northwest  Central  Pipeline  Corporatioa 
(formerly  Cities  Service  Gas  Company] 
CAM-6. 
Docket  No.  GP85-0-002.  Texas  Gas 
Transmission  Corporation 
CAM-7. 
Docket  No.  RM79-76-135  (West  Virginia-3). 
high-cost  gas  produced  from  tight 
formations 
CAM-8. 
Dodcet  No.  RXI79-7&-244  (West  Virginia-2 
addition),  high-cost  gas  produced  from 
tight  formations 
CAM-0. 
Docket  No.  RO85-15-000,  Whitaker  Oil 
Coaspany 

Consent  Gas  Agenda 
CAG-1. 
Docket  Nos.  TA8&-1-32-000  and  001 
(PGA86-1).  Colorado  Interstate  Gas 
Company 
CAG-1 
Docket  Nos.  TA88-9-5»-«0e  and  001 
^CA88-l«Bd  VMS-ll.  K  N  Baergy.  be. 
CAG-3. 


Oodwillo.  ltm»«-aoa.  Wast  Texas  Gu. 
Inc 
CAG-4. 

Omitted 
CAG-6. 
Docket  No.  RPOO-O-OOO,  Southwest  Gas 
Corporation 
CAC-«. 
Docket  No.  RP88-W-00a  %ViBisloa  Basin 
tatarstate  PlpehneConpany 
CAG-7.  < 

Docket  No.  RP86-ll-00a  K  N  Eneisy.  Inc. 
CAG-8. 
Docket  Nos.  TA86-1-11-000  and  OM 
(PGA8e-l),  United  Gas  Pipe  Line 
Company 
CAG-0. 
Docket  No.  RF88-6-000,  Mountain  Fuel 
Resources.  Inc. 
CAG-m 
Docket  Nos.  ST82-Z-003,  ST82-409-002. 
ST83-04-002,  STB4-89S-001  and  ST85- 
280-001.  PGC  Pipeline,  a  division  of  LPC 
Eaeisy.  Ina 
CAG-11. 
Docket  Nos.  ST85-1661-001.  ST85-1684- 
001.  ST84-836-001.  ST84-1017-001,  ST84- 
1213-001,  ST84-12S(M101,  ST85-47-001. 
ST85-49-00t  ST85-I9e-001,  ST85-S75- 
001,  ST85-663-001.  and  ST85-715-O01. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-12. 
Docket  Na  RP85-1 70-002.  Texas  Eastern 
Transmission  Corporation 
CAG-1 3. 
Dodiet  No.  RP85-191-601,  Tennessee  Gas 
P^wline  Company,  a  division  of  Tenneoo 
Inc. 
CAC-14. 
Docket  Nos.  RP85-11-014  and  (AS.  K  N 
Energy.  Inc. 
CAG-15. 
Docket  No.  RP85-ig4-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-18. 
Docket  No.  RP85-ia5-001.  Southern 
Natural  Gas  Company 
CAG-17. 
Docket  No.  TA86-1-7-000.  Southern 
Natural  Gas  Company 
CAG-1& 
Docket  No.  TA86-1-33-004,  El  Paso  Natural 
Gas  Company 
CAG-ia 
Docket  No.  TA88-1-42-002,  Transweslem 
Pipeline  Company 
CAG-20. 
Docket  No.TA82-l-21-4n8,  Columbia  Gas 
Transmission  Corporation 
CAG-21. 
Docket  No.  TA85-2-21-004.  Columbia  Gas 
Transmission  Corporation 
CAG-22. 

Onritted 
CAG-23. 
Docket  No.  TA85^3-28-003,  Panhandle 
Bastem  Pipe  Line  Company 
CAG-M. 
Docket  No.  RP85-1 57-000.  Unted  Gas  Pipe 
Line  Company 
CAG-25. 
Dodcet  No.  RP8S-150-001.  Natural  Gas 

CAG-aa. 


Omitted 
CAG-27. 
Docket  No.  RPB-1W-006,  B  PiM  Nattml 

G«a  Company 
CAG>2& 
Docket  Not.  RPB4-42-00Z.  RP7a-133-026, 

TA80>1-11-0I».  TAaO-X-ll-OOa.  TAM-l- 

11-003,  TA81-2-11-00S,  TAaS-1-11-006, 

TAa2-2-ll-009.  TA83-1-11-006,  TA83-a- 

11-006.  TA84-1-11-004.  TABt-2-ll-OM 

aaod  TAM-2-11-000  (PhaM  Q).  United 

Cm  Pipe  Line  Company 
CAC-a9. 
Docket  No.  RPB5-161-00a  Colorado 

Interstate  Gaa  Company 
CAG-«X 
Docket  Noa.  RPW-151-000  and  FA84-23- 

OOa  Northcni  Bcnrder  Pipeline  Company 
CAG-«1. 
Docket  Nos.  STaD-147-001,  STBS-38^-an, 

STS^-tSO^OOO  and  Sm-307-001,  Cabot 

Pipeline  Corporation 
CAG-32. 
Docket  Noa.  R174-188-070  and  RI76^21-0M, 

Independent  Oil  &  Gas  Association  of 

West  Virginia 
GAG>SS. 
Docket  Noa.  RI74-188-«71  and  RI7S-^-06e, 

Independent  Oil  ft  Gas  Association  of 

WestVir^nia 
GAG-94. 
Docket  Noa.  e3>8»-a24-001  and  002. 

Colorado  Interatate  Gas  Company 
GAG-S5. 
Docket  Noa.  CPn-4U-0SS  thfongb  038, 

Columbia  Gas  Transmission  Coiporation 

and  Columbia  Gulf  Transmission 

Company 
GAG-M.  ,•*    , 

Docket  No.  CP8B-447-4»l.  Colorado 

Intentate  Gas  Company 
GAG-S7. 
Docket  No.  CPBfr-«l«-eoi.  Trankline  Gm   : 

Company 
eAG-38. 
Docket  No.  CI83-n28&-035,  Tenneco  Oil 

Company,  Houston  Oil  A  Minerals 

Conmration,  Tenneco  Exploration.  Ud., 

West.  Inc. 
Docket  Na  RP8S-11-044  and  RP8»-a(MM3, 

Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  No.  CP83-279-034,  Producer- 
suppliers  of  Transcontinental  Gas  Pipe 

Line  Corporation 
Docket  No.  CP83-340-033.  Producer- 

suppliera  of  Transco  Gas  Supply 

Company 
Docket  No.  CP83-t28-042,  Producer- 
suppliers  of  Transco  supply  Company 

and  Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  No.  CP83-45Z-023,  Columbia  Gas 

Transmission  Corporation  and  Columbia 

Gulf  Transmission  Company 
Docket  No.  CP8J-502-027,  Tennessee  Gas 

Pipe  Line  Company,  a  division  of 

Tenneco  Inc. 
Docket  No.  CP63-333-034,  Panmark  Gas 

Company 
Docket  No.  CP83-342-003,  Tnmkline  Gas 

Company 
Docket  No.  CP83-^3-004.  Panhandle 

Be  stem  Pipe  Line  Company 
Docket  Na  CP83-354-002.  Trunkiine  Gas 

Company  and  Panmark  Gas  Company 


Docket  Na  CPa3-36S4XO.  Panhandle 

Eastern  Pipe  Line  Corporation  and 

Panmark  Gaa  Company 
Oooket  Na  CPM  Mi  OlS.  Texas  Eastern 

lYanamiasioia  Corporatian  and  Producer^ 

Suppliers  of  Texas  Eastern  Transmission 

Corporation 
Docket  No.  084-332-010,  Cities  Service  Oil 

■nd  Gas  Corporation.  Cities  Offshore 

Production  Company  and  Oxy  Petroleum. 

In& 
Docket  No.  Ct84-874-017,  TXP  Operating 

Company 
Docket  No.  OM  488  020.  Amoco 

Production  Company 
Docket  No.  CP84-«3»-016,  El  Paso  Natural 

Gas  Company 
CAG-ag. 
Docket  No.  CPB5-681-O0O.  Panhandle 

Eastern  Pipe  Line  Comftany 
CAG-40. 
Docket  No.  CnS-735-ODa  Carnegie  Natural 

Gas  Company 
CAG-41. 

Omitted 
CAG-42. 
Docket  Na  CPK-WT-OOO,  Columbia  Gulf 

Tranamission  CfHBpany 
CA&-I8. 
Docket  No.  CP8&-194-O0a  Stingray  Pipeline 

Company 
CAG-44. 
Docket  No.  CP85-441-00e  and  001. 

Transwestem  Pipeline  Coatpany 
CAG-46. 
Docket  No.  CP85-8ei-000,  Nortbem 

Natural  Gas  Conq>any,  division  of 

Interaorth,  Inc.  * 

CAG-46. 
Docket  Nos.  ST84-1014-001  and  CP8&-780- 

000,  Mississippi  River  Transmission 

Corporalioo   ,:  n: 

L  UoanMd  PrajMol  Msttan 

P-l. 
Project  No.  4334-006,  Long  Lake  Energy 
Corporation 
P-2. 
Project  Nos.  7804-002  and  7805-002.  Gerald 
and  Glenda  OffS 

n.  Ekctiic  Rate  Mattara 

ER-1. 
Docket  No.  EL85-18-000,  city  of  Tacoma, 
Washington  v.  the  Washington  Water 
Power  Company,  the  Montana  Power 
Company.  Portland  General  Electric 
Company,  Pacific  Power  and  Light 
Company  and  Puget  Sound  Power  and 
Light  Company 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-i 

Reserved 
M-3 
Docket  No.  RM83-6-000.  rateroaking 
treatment  of  investment  tax  credits  for 
natural  gas  pipeline  companies 
M-4 
Docket  No.  RM83-13-000,  revisions  to  FPC 
Form  No.  8,  "Underground  Gas  Storage 
Report,"  and  FERC  Form  No.  16.  "Report 
of  Gas  Supply  and  Requirements" 
M-« 


Docket  No.  CPB3-34-000,  Westar 
Transmission  Company 
M-« 
Docket  No.  GP8a-43-00S.  (Hiaae  I). 
Nordwm  Natural  Gas  Company 

L  Pipeline  Rate  Mattocs 
RP-1. 
Docket  No.  RP86-13-00a  Natural  Gas 
Pipeline  Company  of  Ammica 
RP-2. 
Docket  No.  RP^15-000.  Columbia  Gas 

Tranamisaion  Corporation 
Docket  No.  RP86-14-000.  Columbia  Gas 
Transmission  Corporation 
RP-^ 
Docket  Nos.  RPB4-15-aBB  and  RP84-7-«in, 

MIGCInc. 
Docket  Nos.  TA83-2-47-002.  TA84-1-47- 
OOS  and  TA84-2-47-O0Z.  Colorado 
Interatate  Gas  Company 
RP-4. 
Docket  No.  STB2-319-00e,  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
Docket  Na  ST82-381-00B,  Tennessee  Gas 
Pipeline  Company,  a  diviaion  of  Tenneco 
Inc. 
RP-5. 
Docket  No.  RP82-71-000. 018.  TAS3-1-59- 
OOa  TA84-l-6e-000  and  TA85-l-«9-00a 
Northern  Natural  Gas  Company,  division 
of  Intemorth  Inc. 

a  Producer  Mattan 

O-l. 
Dodcet  Nos.  G-4579-033  and  C185-222-001. 
Qties  Service  Oil  and  Gas  Corporation 
O-Z 
Docket  Nos.  084-10-000,  Pefanont  Oil 
CcMporation  and  Esaax  Offshore.  Ina 
0-8. 
Docket  No.  CI85-271M)00,  Panhandle 
Eastern  Pipe  Line  Company  v.  TXO 
Production  Corporation.  Essex 
Exploration,  bia  and  Graham 
Exploration,  Ltd. 

m.  PIpdiM  Cartlficato  Mattata 

CP-1. 
Docket  No.  CPB4-386-O0a  ANR  Pipeline 
Company 
Kemietb  F.  Ptumb, 
Secretary. 

[FR  Doc  85-27461  Filed  11-14-85: 10:25  am) 
aaajNG  code  s7t7-oiH 


FEOCRAL  HOME  LOAN  BANK  BCMRO 

TIME  AND  DATE:  Monday,  November  2S, 
9:00-5:00  p.m.;  Tuesday.  November  28, 
9K)0-12  Noon. 

place:  Hotel  Inter-Continental  San 
Diego.  California. 

STATUS:  Federal  Savings  and  Loan 
Advisory  Council  Meeting. 

CONTACT  PERSON  POM  MORE 

iNFORMAnoM:  John  M.  Buddey.  Jr.  (202/ 
377-6577)  or  Del»a  ).  Aheam  (202/377- 
6024). 
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MATTmSTOMi 

CommittM  reports  regarding  the  following: 

1.  Recapitallxation  of  the  FSUC  and  Variable 

Rate  Deposit  Insurance  Premiums 

2.  Thrift  Capital  and  the  FSUC  Fund 
|eff  Scoayars, 

Secretary. 

Na  aa  November  14. 1985. 

(PR  Doc  85-27451  Filed  11-14-85;  9:36  am] 


SARTV  AND  HCALTH 


November  13. 1965. 

TMK  AND  BATC  2.-00  pjiL.  Wednesday. 
Noveinl)er  13, 1985. 

'Kacc  1730  K  Street  f^W..  Washington. 
DC 

status:  aosed  (Pursuant  to  5  U.S.C 
552b{c)(10)). 

MATTENS  TO  B«  COWtttewgo;  In  addition 
to  the  previously  announced  items,  the 
Commission  considered  and  acted  upon 
the  following: 

3.  The  NACCO  Mining  Company,  Docket 
No.  LAKE  85-87-R. 

4.  Westmoreland  Coal  Company.  Docket 
Nos.  WBVA  82-152-R.  WEVA  82-289. 
(Consideration  of  a  Petition  for  Discretionary 
Review). 

It  was  determined  by  a  unanimous 
vote  of  Commissioner*  that  these  items 
be  added  to  the  agenda  and  no  earlier 
announcement  of  the  items  was 
possible. 

CONTACT  PERSON  ran  MOM 
intowmation:  Jeaa  Ellen.  (202)  653-5629. 
laaaEUeo.  ^ 

Agenda  Clerk 

|FR  Doc  85-27537  Filed  11-14-85;  3-.51  pm] 

MLUNQ  COOC  tnt  SI  II 


PACIFIC  NORTHWIST  CLKCTMC  POWCR 
AND  CONStnVATION  PLANNMO  COUNCIL 

(Northwest  Power  Planning  Council) 
status:  Open. 


!  AND  OATi:  November  20-21, 1965. 
OKWajn. 

PLACe  Council  Offices.  850  SW. 
Bnwdway^  Suite  1100.  Pordand.  Oregon. 

MATTHIS  TO  •■  CONStOCRED: 

1.  Council  Deliberation  on  Model 
Conservation  Standards  Amendments.  The 
Council  may  take  final  action  on  the  model 
conservation  standards  amendments  at  its 
Noveml>er  20-21  meeting. 

2.  Council  Deliberation  on  Draft  Power 
Plan.  The  Council  expects  to  address  the 
following  issues: 

a.  Cost-Effective  Limit 

b.  Non-Firm  Strategies. 

c  Resource  Portfolio  Uncertainty, 

d.  Conservation  Availability. 

e.  Generating  Resources  Assumptions. 

f.  Any  issues  not  resolved  from  November 
13-14  meeting. 

3.  Council  Business. 

•  nsh  and  Wildlife  Program  Amendment 
Sdiedule. 

•  Admin'strative  Matters. 

4.  Public  Comment  on  any  other  issue.  The 
record  oo  the  MC9  closed  on  October  23. 
1985,  and  Ae  record  on  the  draft  plan  closed 
Octobe/25. 1985;  therefore,  no  public 
comment  can  be  taken  on  tlus  subject  at  this 
meeting. 

PON  FUNTHER  INFORMATION  CONTACT 

Ms.  Ruth  Curtis  (Power  Plan  issues  only) 
or  Ms.  Bess  Atkins  (all  other  Issues)  at 
(503)  222-5161. 

Edward  Sheets. 

Executive  Director. 

[FR  Doc  85-27514  Filed  11-14-65;  1:27  pm] 

MLUNQ  COW( 


POSTAL  RATE  COMMISSION 

TIME  AND  date:  Periodic  meetings 
between  November  18  thru  22. 1965. 

place:  1333  H  Street.  NW.,  Suite  30a 
Washingtoa  DC 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  DiscuSSion 
of  issues  and  recommended  decisions 
regarding  Tri-Parish— Docket  No.  C85-2. 

CONTACT  PERSON  FOR  MORE 

information:  Charles  L  Clapp, 

Secretary,  Postal  Rate  Commission. 

Room  300. 1333  H  Street  NW., 

Washington.  DC  20268-0001,  Telephone 

(202)  789-684a 

Charles  L  Clapp, 

Secretary. 

[FR  Doc  85-27462  Filed  11-14-85;  10:25  am] 
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POSTAL  RATE  COMMISSION 

TIME  AND  date:  2.-00  pju..  November  19, 
1985. 

place:  1333  H  Street  IfW..  Suite  300, 
Washington.  DC 

status:  Op«L  - 

matters  to  se  conswoied:  United 
Parcel  Service's  Motion  for  costing 
proceeding. 

CONTACT  PERSON  FOR  MORE 
information:  Charles  L  Clapp. 
Secretary,  Postal  Rate  Commission. 
Room  300, 1333  H  Street  NW., 
Washington.  E)C  20288-0001,  Telephone 
(202)789-6840. 

(FR  Doc  85-27463  Filed  11-4-85;  ia25  a.m.) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HwOth  Servica 

Announcamant  of  Opportunitiaa  for 
Raaaarch  on  Addaacant  FamHy  Ufa; 
InvaaUgator-lnltiatad  Raaaarch  Qranta 
and  New  Invaatlgator  Raaaarch 
Awarda 

AOENCV:  Office  of  Adolescent  Pregnancy 
Programs,  Office  of  Population  Affairs. 
PHS.  DHHS. 

AcnoN:  Notice. 


9MMMRV.  This  is  a  standing 
announcement  of  opportimities  for 
research  on  adolescent  family  life  made 
available  through  the  Office  of 
Adolescent  Pregnancy  Programs.  Office 
of  Population  Affairs,  PHS,  DHHS. 
Proposals  for  investigation-initiated 
research  grants  and  New  investigator 
Research  Awards  may  be  submitted  to 
the  Division  of  Research  Grants, 
National  Institutes  of  Health,  for  peer 
review.  Application  receipt  dates  are 
February  1.  June  1,  and  October  1. 
Research  is  invited  in  six  topical  areas; 
(1)  Influences  on  adolescent  premarital 
sexual  behavior;  (2)  consequences  of 
adolescent  premarital  sexual  behavior 
(3)  consequences  of  adolescent 
premarital  pregnancy,  (4)  the  adoption 
option  for  the  unmarried  adolescent 
mother  (5)  parenting  by  the  unmarried 
adolescent  mother  and  (6)  adolescent 
pregnancy  services. 

LBadcground 

The  Adolescent  Family  Life  (AFL) 
Program  was  enacted  in  1981  to  develop 
and  evaluate  model  demonstration 
projects  to  postpone  adolescent  sexual 
activity;  develop  and  evaluate  model 
demonstration  care  projects  that  provide 
comprehensive  health  and  social 
services  for  pregnant  or  parenting  teens; 
present  adoption  as  a  viable  option  to 
parenthood  for  young,  unmarried 
mothers:  and  conduct  research  on 
related  topics.  The  AFL  research 
component  has  both  basic  and  applied 
thrusts  in  order  to  provide  knowledge 
needed  to  support  the  range  of  AFL 
program  goals. 

This  research  program  is  described  in 
the  Catalog  of  Federal  Domestic 
Assistance  No.  13.111.  Adolescent 
Family  Life  Research  Grants.  Awards 
are  made  under  the  authority  of  Title  XX 
of  the  Public  Health  Service  Act  and 
administered  under  PHS  grant  policies 
and  Federal  Regulations,  most 
specifically  at  42  CFR  Part  52  and  45 
CFR  Part  74.  This  program  is  not  subject 
to  the  intergovernmental  review 
requirements  of  Executive  Order  12372 


or  Health  Systems  Agency  review, 
unless  the  proposed  research  would 
establish  a  demonstration  project  for 
purposes  of  collecting  data. 

n.  Resaarch  Goals  and  Scope 

The  following  research  problem  areas 
have  been  identified  as  those  most 
needing  attention  from  the  viewpoint  of 
the  AFL  Program: 

A.  Influences  on  Adolescent 
Premarital  Sexual  Behavior 
Demographic,  economic,  social, 
psychological,  and  physical 
characteristics  that  are  related  to 
adolescent  premarital  sexual  activity; 
the  influence  of  family,  peers,  the  media, 
and  other  factors  on  the  initiation  of 
adolescent  premarital  sexual  activitjr; 
the  adolescent's  decision-making 
process  about  premarital  sexual  activity 
as  this  is  influenced  by  developmental 
stage,  societal  attitudes,  eUiical  values, 
family/peer  relationships,  and  other 
factors  that  enter  into  the  decision- 
making process.  Different  patterns  of 
influence  for  adolescent  males  and 
females. 

B.  Consequences  of  Adolescent 
Premarital  Sexual  Behavior:  The  effects 
of  adolescent  premarital  sexual 
behavior  on  adolescent  males  and 
females,  particularly  with  regard  to  their 
development  (psychologicai  social, 
educational,  moral  etc.)  and  physical 
health:  how  these  consequences  differ 
for  major  subgroups  of  the  population  or 
other  groupings. 

C.  Consequences  of  Adolescent 
Premarital  Pregnancy:  Social, 
psychological,  physiological  and  other 
consequences  of  an  adolescent 
premarital  pregnancy  and  the  social 
mechanisms  that  operate  to  ameliorate 
the  negative  consequences  of  such  a 
pregnancy;  impact  on  family  of  origin/ 
extended  family  of  an  adolescent 
premarital  pregnancy,  family  response 
to  various  stages  of  the  pregnancy,  and 
how  these  vary  by  major  population 
subgroups  or  other  groupings. 

D.  The  Adoption  Option  for  the 
Unmarried  Adolescent  Mother  Social, 
psychological,  legal  and  service 
dimensions  of  the  pregnant  adolescent's 
adoption  decision-making  process.  Role 
of  the  counseling  process,  social 
attitudes  toward  single  parenthood, 
family  involvement,  the  putative  father, 
and  the  pregnant  teen's  own 
characteristics  and  expectations  in  the 
adoption  decision-making  process. 

The  effect  (social,  economic,  or 
psychological)  of  the  adoption  decision 
on  the  adolescent  mother,  the  child  and/ 
or  the  adoption  family.  Short  and  long- 
term  adjustments  and  use  of  post- 
adoption  services  by  an  adolescent 
mother  who  places  a  child  for  adoption. 


The  differences  among  and  usage  of 
various  adoption  and  care  arrangements 
(formal  adoption,  informal  adoption, 
temporary  foster  care,  closed  adoption 
and  open  adoption  arrangements)  and 
the  differential  outcomes  for  the 
adolescent  mother,  the  child  and/or  the 
adoption  family. 

£1  Parenting  by  the  Unmarried 
Adolescent  Mother  Factors  influencing 
parenting  behavior  of  the  unmarried 
adolescent  mother  and  consequences  of 
different  kinds  of  parenting  behavior  for 
her  and  her  offspring;  role  of  unmarried 
adolescent  mother's  family  of  origin/ 
extended  family  in  adolescent  parenting 
experience,  how  this  differs  by  major 
population  subgroups  or  other 
groupings,  and  the  effect  of  such 
differences  on  the  unmarried  mother 
and  her  offspring:  role  of  the  father  of 
the  child  of  the  unmarried  adolescent 
mother  in  the  parenting  process  and  the 
impact  of  how  his  role  is  played  on  the 
mother  and  her  child 

F.  Adolescent  Pregnancy  Services: 
The  scope  and  impact  of  public  and 
private  sector  services  and  policies 
directed  toward  adolescent  pregnancy 
prevention,  care,  and  parenting. 

Evaluations  of  discrete  strategies  or 
interventions  designed  to  eliminate 
adolescent  premarital  sexual  relations 
and  to  assist  families  in  effectively 
communicating  their  values  about 
sexual  matters  to  their  children. 

Evaluations  of  discrete  strategies  or 
interventions  that  might  enhance  service 
delivery  of  care  services  (e.g.,  health 
care,  educational  and  vocational 
services,  family  planning  services)  to 
pregnant  and  parenting  adolescents  and 
their  families. 

Applications  should  hiclude  a  well- 
organized  statement  of  the  problem  to 
be  addressed,  the  research  design,  the 
conceptual  framework  within  which  the 
design  has  been  developed,  the 
methodology  to  be  employed,  the 
evidence  upon  which  fiie  analysis  will 
rely,  and  the  manner  in  which  the 
evidence  will  be  analyzed. 

in.  Mechanisms  of  Support 

The  support  mechanisms  for  this 
program  will  be  the  individual  research 
project  grant  award  and  the  New 
Investigator  Research  Award  (NIRA). 
Direct  costs  should  not  exceed  $100,000 
for  each  year  of  the  project  in  the  former 
case  and  $37,500  in  the  latter  case. 
Awards  can  be  made  for  a  maximum  of 
three  years  in  both  cases,  although  the 
Office  of  Adolescent  Pregnancy 
Programs  (OAPP)  is  particulariy 
interested  in  shorter-term  projects  as 
well  as  those  making  use  of  already 
existing  data.  Yeariy  continuation  of  a 
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multi-year  award  is  contingent  on 
grantee  performance  and  availability  of 
funds.  Competition  is  open  to  any 
corporation,  public  or  private  institution 
or  agency,  including  corporations 
operated  for  profit 

In  order  to  make  data  available  to 
others,  copies  of  data  sets  and 
accompanying  docimientation  produced 
with  funds  granted  through  this 
announcement  will  be  deposited  with  a 
public  use  data  archive  or  with  OAPP. 
The  cost  of  making  such  data  available 
should  be  budgeted  in  the  proposal. 

This  announcement  is  a  standing 
announcement  of  opportunities  for 
research  on  Adolescent  Family  life  and 
will  prevail  until  superseded  by  a 
subsequent  annoucement.  Funding 
decisions  can  be  expected  within  eight 
months  of  an  application  receipt  date. 
Approximately  one  million  dollars  is 
available  annually  horn  OAPP  for  new 
awards  in  the  AFL  research  area, 
contingent  upon  the  receipt  of 
appropriated  funds  for  this  purpose. 

IV.  Review  Procedures  and  Criteria 

Applications  in  response  to  this 
solioitation  will  be  reviewed  on  a 
nationwide  basis  and  in  competition 
with  other  submitted  applications  by 
committees  convened  by  the  Division  of 
Research  Grants/NIH.  in  accord  with 
the  usual  NIH  peer  review  procedures. 
Peer  review  criteria  include: 

A.  Scientific  merit  and  significance  of 
the  project; 


B.  Competency  of  proposed  staff  in 
relation  to  the  type  of  research  involved; 

C.  Feasibility  of  the  project 

D.  Reasonableness  of  proposed 
budget  period  in  relation  to  the  proposed 
research; 

E.  Amount  of  grant  funds  necessary 
for  completion,  and  adequacy  of 
applicant's  resources  available  for 
project; 

F.  Adequacy  of  methodology  proposed 
to  carry  out  research; 

G.  Adequacy  of  the  proposed  means 
for  protecting  against  adverse  effects 
upon  humans,  animals,  or  the 
environment  where  an  application 
involves  activities  which  could  have 
such  effects. 

AppUcations  recommended  for 
approval  will  be  selected  for  funding  by 
the  Deputy  Assistant  Secretary  for 
Population  Affairs,  Office  of  Population 
Affairs,  on  the  basis  of  priority  score. 
AFL  program  relevance,  and  availability 
of  funds. 

V.  Method  of  Applying 

Applications  should  be  prepared  on 
PHS  form  398.  which  is  available  in  the 
business  or  grants  and  contracts  office 
at  most  academic  and  research 
institutions  or  from:  Office  of  Grants 
Inqiuries.  Division  of  Research  Grants. 
National  Institutes  of  Health,  Westwood 
Building.  Room  449,  5333  Westbard 
Avenue.  Bethesda.  Maryland  20892, 
Telephone:  301-496-7441. 

Completed  applications  should  be 
submitted  to:  EKvision  of  Research 


Grants.  National  Institutes  of  Health. 
Westwood  Building,  Room  240,  5333 
Westbard  Avenue,  Bethesda,  Maryland 
20892. 

Type  across  the  mailing  envelope  and 
item  two  on  the  application  face  page: 
"Research  on  Adolescent  Family  Life." 
In  addition.  "New  Investigator  Research 
Award"  should  be  added  for  proposals 
falling  in  this  specialized  category. 
Organizations  which  contemplate 
submitting  a  NIRA  application  should 
request  the  pamphlet  "New  Investigator 
Research  Awards."  from  DRG/NIH 
before  developing  the  application  and 
follow  the  guidelines  contained  therein. 

Application  receipt  dates  are 
February  1,  June  1,  and  October  1. 

VL  Identification  of  Contact  Points 

Staff  at  the  OAPP  will  assist  to  Uie 
extent  possible  in  metiers  of  scope, 
relevance,  or  other  questions  about 
review,  administration,  and  funding  of 
applications  received  in  response  to  this 
announcement  Investigators  are 
encouraged  to  contact  the  following 
individual:  Eugenia  Eckard,  Office 
Population  Affairs.  OASH.  DHHS. 
Hubert  H.  Humphrey  Building,  Room 
731E,  200  Independence  Avenue  SW.. 
Washington.  D.C  20201,  Telephone:  202- 
245-1181. 

Dated:  November  12, 1966. 
Jo  Ann  Gaspar. 

Deputy  Assistant  Secretary  for  Population 
Affain. 
[FR  Doc  85-27343  Piled  11-15-85: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Opportunttiee  for 
Reeeerch  in  Famiy  Planning  Service 
DeHvery  Improvement;  InvMtigator- 
imtiatad  Reseercti  Grants  and  New 
Investigator  Reeeerch  Awards 

AQENCV:  Office  of  Family  Plannins. 
Office  of  Population  Affairs,  PHS, 
DHHS. 
action:  Notice. 

SUMMAHY:  This  is  a  standing 
announcement  of  opportunities  for 
research  in  family  planning  service 
delivery  improvement  being  made 
available  throu^  the  Office  of  Family 
Planning.  Office  of  Population  Affairs, 
PHS,  DHHS.  Proposals  for  investigator- 
initiated  research  grants  and  New 
Investigator  Research  Awards  may  be 
submitted  to  the  Division  of  Research 
Grants,  National  Institutes  of  Health,  for 
peer  review.  Application  receipt  dates 
are  February  1.  June  1,  and  October  1. 
Research  is  invited  in  10  topical  areas: 
1)  Family  planning  client  behavior  2) 
adolescent  family  planning  clients;  3) 
male  family  planning  clients:  4)  targeting 
of  family  planning  services:  5]  clinic 
personnel  behavior  6)  organization  and 
management  of  family  planning 
services:  7)  role  of  private  physician;  8) 
natm^l  family  planning;  9]  infertility 
services  and  10]  counseling  services. 

I.  Background 

The  Office  of  Family  Planning  (OFP) 
which  admimttert  Title  X  of  the  Pi^lic 
Health  Service  Act,  the  major  source  of 
Federal  funding  for  voluntary  family 
planning  services  in  this  country,  has  an 
applied  research  program  oriented 
toward  the  provision  of  knowledge  that 
will  enable  the  Title  X  program  to 
improve  its  delivery  of  family  planning 
services  to  low-income  women  and 
other  clients  in  need  of  such  services  but 
otherwise  unable  to  afford  them.  The 
knowledge  sought  is  that  needed  by 
family  planning  service  providers, 
particularly  those  at  the  clinic  levieL  to 
better  understand  the  service  delivery 
processes  with  which  they  are  involved 
and  ways  to  influence  these  processes 
in  the  desired  direction.  Investigations 
of  a  number  of  topics  can  help  build  the 
needed  knowledge. 

This  research  program  is  described  in 
the  Catalog  of  Federal  Domestic 
Assistance  No.  13.974.  Family 
Wanning — Services  Delivery 
Improvement  Research  Grants  (SDI). 
Awards  are  made  imder  the  authority  of 
Section  1004(a)  of  Title  X  of  the  Public 
Health  Service  Act  (42  U.S.C.  300a-2(a)) 
and  administered  under  PHS  grant 


policies  and  Federal  Regulations,  most 
specifically  at  42CFR  Part  52  andtf 
CFR  Part  74.  This  program  is  not  sobiect 
to  the  intergovernmental  review 
requirements  of  Executive  Order  12372 
or  Health  Systems  Agency  review, 
unless  the  proposed  research  would 
establish  a  demonstration  project  for 
purposes  of  collection  data. 

n.  Research  Goals  and  Scope 

The  following  research  problem  areas 
have  been  identified  as  those  mast 
needing  attention  from  the  vievipeuit  of 
family  planning  services  delivery 
improvement: 

A.  Family  Planning  Client  Behavior 
Factors  influencing  who  comes  to  f 
planning  clinics,  when  they  come. ' 
expectations,  their  satisfactioa. 
effectiveness  of  their  contraceptive 
behavior,  and  their  pattern  of  cMaic 
attendance  tmd  contraceptive  use. 

B.  Adolescent  Family  Pkauiing 
Clients:  Analyses  of  ways  to  better 
serve  adolescents  who  are  obtaiidiig 
Title  X  services. 

C.  Male  Family  Planning  Clients: 
Identification  of  barriers  to  and 
strategies  for  bringing  about  effective 
involvement  of  males  in  family  planning 
services;  analyses  of  developmental 
processes  that  operate  against 
responsible  male  sexual  and  faadly 
planning  behavior. 

D.  Targeting  of  Family  Planning 
Services:  Effectiveness  of  different  kinds 
of  strategies  for  targeting  family 
planning  services  to  low-income  and 
othei>8pecial  needs  clients  (e.g.,  cultural 
or  ethnic  mioorities,  populations  in  mral 
or  other  distinctive  geographical 
settings,  unemployed,  physically 
handicapped,  mentally  ill,  or  retarded); 
effectiveness  of  special  approaches  to 
delivery  of  family  planning  services  for 
these  subgroups. 

E.  Clinic  Personnel  Behavior  Factors 
influencing  the  manner  in  which 
different  types  of  family  planning 
personnel  perform  their  roles; 
consequences  of  such  differences  for 
effectiveness  of  clients'  family  pdanniog 
behavior  successfulness  of  training  or 
other  strategies  in  enhancing  personnel 
role  performance;  factors  in  recruiting 
and  retaining  competent  family  planning 
personnel:  impact  of  clinic  personnel 
characteristics  on  clinic  quality  of  care 
and  efficiency. 

F.  Organization  and  Management  of 
Family  Planning  Services:  Effects  trf 
managerial  and  organi2ational  factors  at 
the  clinic  and  other  levels  (e.g.,  binding 
arrangements,  organization  type, 
staffing  patterns,  facility/location 
characteristics)  on  efficiency  and 
effectiveness  of  family  planning  service 
provision.  Analyses  of  how  costs  can  be 


contained  or  reduced  while  maintaining 
quality  of  family  plaiming  services 
provided;  evaluations  of  how  integration 
of  family  planning  services  with  other 
services  affects  the  character  of  family 
planning  service  provision. 

C  Role  of  Private  Physician:  Factors 
influencing  role  of  private  physician  in 
providing  family  plaiming  services  to 
low-tooome  women  and  adolescents. 

H.  Natural  Family  Planning:  Factors 
aSecting  choice  of  Natural  Family 
Planning  (NFP)  as  a  method  of  fertility 
regulation  in  family  plarmlng  clinics  and 
otker  settings;  determinants  of  NFP  use- 
effectiveness;  conditions  under  which 
NFP  is  an  effective  component  of 
infertifity  services;  studies  of  bow  to 
iaaprove  provision  of  NFP  in  family 
planning  clinic  settings. 

L  Infertility  Services:  Factors 
influencing  the  need  for  and  provision  of 
infertility  services  among  low-income 
women;  conditions  for  successful 
treatment  of  low-income  women's 
vuious  infertility  problems;  studies  of 
how  to  improve  provision  of  infertility 
services  in  Title  X  programs. 

/.  Counseling  Services:  Evaluations  of 
tbe  role  and  effectiveness  of  various 
kinds  of  contraceptive  education 
counseling  approaches  in  different  kinds 
of  family  planning  clinic  settings;  studies 
of  ways  to  include/improve  counseling 
of  pregnant  adolescents  concerning  the 
adoption  option  in  family  planning  clinic 
settkigB. 

Applications  should  include  a  well- 
organized  statement  of  the  problem  to 
be  addressed,  the  research  design,  the 
coaceptual  framework  within  which  the 
design  has  been  developed,  the 
methodology  to  be  employed,  the 
evidence  upon  which  the  analysis  will 
rely,  and  the  manner  in  which  the 
evidence  will  be  analyzed.  The  question 
of  how  findings  from  the  proposed  study 
will  have  general  applicability  to 
concerns  of  family  planning  services 
imigrams  in  this  country  should  be 
addressed. 

m.  Mechanisms  of  Support 

The  support  mechanisms  for  this 
program  will  be  the  individual  research 
project  yant  award  and  the  New 
Investigator  Research  Award  (NIRA). 
Direct  costs  should  not  exceed  $100,000 
for  each  year  of  the  project  in  the  former 
case  and  $37,500  in  the  latter  case. 
Awards  can  be  made  for  a  maximum  of 
three  years  in  both  cases,  although  OFP 
is  particularly  interested  in  shorter-term 
projects  as  well  as  those  making  use  of 
already  existing  data.  Yearly 
continnation  of  multi-year  awards  is 
ooatbqgent  on  grantee  performance  and 
availability  of  funds.  Competition  is 
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open  to  any  public  or  private  non-profit 
institution  or  agency. 

In  order  to  make  data  available  to 
others,  copies  of  data  sets  and 
accompanying  documentation  produced 
with  funds  granted  through  this 
announcement  will  be  deposited  with  a 
public  use  data  archive  or  with  OFF. 
The  cost  of  making  such  data  available 
should  be  budgeted  in  the  proposal. 

This  announcement  is  a  standing 
announcement  of  opportunities  for 
research  in  family  planning  service 
delivery  improvement  and  will  prevail 
until  superseded  by  a  subsequent 
announcement.  Funding  decisions  can 
be  expected  within  eight  months  of  an 
application  receipt  date.  Approximately 
one  million  dollars  is  available  annually 
from  OFF  for  new  awards  in  the  family 
planning  service  delivery  improvement 
research  area,  contingent  upon  the 
receipt  of  appropriated  funds  for  this 
purpose. 

rv.  Review  Procedures  and  Criteria 

Applications  in  response  to  this 
solicitation  will  be  reviewed  on  a 
nationwide  basis  and  in  competition 
with  other  submitted  applications,  by 
committees  convened  by  the  Division  of 
Research  Grants  (DRG)/NIH  in  accord 
with  the  usual  NIH  peer  review 
procedures.  Peer  review  criteria  include: 

A.  Secientific  merit  and  significance 
of  the  project; 

B.  Competency  of  proposed  staff  in 
relation  to  the  type  of  research  involved: 

C.  Feasibility  of  the  project; 


D.  Reasonableness  of  proposed 
budget  period  in  relation  to  the  proposed 
research: 

E.  Amount  of  grant  funds  necessary 
for  completion,  and  adequacy  of 
applicant's  resources  available  for 
project: 

F.  Adequacy  of  methodology  proposed 
to  carry  out  research: 

G.  Adequacy  of  the  proposed  means 
for  protecting  against  adverse  effects 
upon  humans,  animals,  or  the 
environment,  where  an  application 
involves  activites  which  could  have 
such  effects. 

Applications  recommended  for 
approval  will  be  selected  for  funding  by 
the  Deputy  Assistant  Secretary  for 
Population  Affairs,  Office  of  Population 
Affairs,  on  the  basis  of  priority  score, 
OFF  program  relevance,  and  availability 
of  funds. 

V.  Method  of  Applying 

Applications  should  be  prepared  on 
PHS  form  398,  which  is  available  in  the 
business  or  grants  and  contracts  office 
at  most  academic  and  research 
institutions  or  from:  Office  of  Grants 
Inquiries,  Division  of  Research  Grants, 
National  Institutes  of  Health,  Westwood 
Building,  Room  449,  5333  Westbard 
Avenue,  Bethesda,  Maryland  20892, 
Telephone:  (301)  496-7441. 

Completed  applications  should  be 
submitted  to:  CKvision  of  Research 
Grants,  National  Institutes  of  Health, 
Westwood  Building,  Room  240,  5333 


Westbard  Avenue,  Bethesda,  Maryland 
20892. 

Type  across  the  mailing  envelope  and 
item  two  on  the  application  face  page: 
"Research  in  Family  Planning  Service 
Delivery  Improvement."  In  addition, 
"New  Investigator  Research  Award" 
should  be  added  for  proposals  falling  in 
this  specialized  category.  Organizations 
which  contemplate  submitting  a  NIRA 
application  should  request  the  pamphlet 
"New  Investigator  Research  Awards, 
"from  DRG/NIH  before  developing  the 
application  and  follow  the  guidelines 
contained  therein. 

Application  receipt  dates  are 
February  1,  June  1,  and  October  1. 

VI.  Identificadon  of  Contact  Points 

Staff  at  OFP  will  assist  to  the  extent 
possible  iti  matters  of  scope,  relevance, 
or  other  questions  about  review, 
administration,  and  funding  of 
applications  received  in  response  to  this 
announcement.  Investigators  are 
encouraged  to  contact  the  following 
individual  for  further  information: 
Patricia  Thompson,  Ph.D.,  Office  of 
Family  IMaiming,  Office  of  Population 
Affairs,  Hubert  H.  Humphrey  Building. 
Room  731E  200  Independence  Avenue 
S.W.,  Washington,  DC.  20201. 
Telephone  (202)  245-1181. 

Dated:  November  12, 1985. 
|o  Ann  Gasper, 

Deputy  Assistant  Secretary  for  Population 
Affairs. 
(PR  Doc.  85-27380  Filed  11-1&-85;  8:45  am) 
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UNITED  HATES 
DEPARTMENT  OF  TNC  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 

Outer  Contlnenul  Sh«1f 

Eastern  Gulf  of  Mexico 

Oil  «n<i  G«s  Lease  Sale  94 

1.   Authority.  This  Notice  Is  published  pursuant  to  the  Outer 
ContlncnUI  Shelf  (OCS)  Lands  Act  of  1953  (43  U.S.C.  1331-1343).  as  awnded 
(92  SUt.  629).  and  the  regulations  Issued  thereunder  (30  CfR  Part  256). 

2-   Filing  of  Bids.  Sealed  bids  will  be  received  by  the  Regional 
Director  (RD).  Sulf  of  Mexico  Region,  Minerals  Management  Service  (MNS), 
3301  North  Causeway  Boulevard.  Mctalrle.  Louisiana  70002.  Bids  nay  be 
subnltted  In  person  or  by  aall  to  the  above  address  during  noraal  business 
hours  (8:00  a.n.  to  4:00  p.a. .  c.s.t.)  and  Mist  be  received  by  the  Bid 
Subalsslon  Deadline  at  10:00  a.a.,  c.s.t.,  Oeceaber  17.  198S.  Hereinafter, 
all  tlaes  cited  In  this  Notice  refer  to  Central  Standard  Tiae  (c.s.t)  unless 
otherwise  stated.  Bids  will  not  be  accepted  on  the  day  of  Bid  Opening. 
Oecenber  18,  1985.  Bids  receTvid  by  the  RD  later  than  the  tine  and  date 
specified  above  will  be  returned  unopened  to  the  bidders.  Bids  miiy  not  be 
Modified  unless  written  ■odification  is  received  by  the  RD  prior  to  10:00  a.a., 
Oeceaber  17.  1985.  Bids  aay  not  be  withdrawn  unless  written  withdrawal  Is 
received  by  the  RD  prior  to  8:30  a.a..  Oeceaber  16,  1985.  Bid  Opening  Tiae 
will  be  9:00  a.a.,  Oeceaber  18,  1985,  at  the  New  Orleans  Convention  Center, 
Ballrooa,  In  Hew  Orleans,  Louisiana.  All  bids  aust  be  subaitted  and  will  - 
be  considered  in  accordance  with  applicable  regulations,  including  X  CFR 
Part  256.  The  list  of  restricted  Joint  bidders  which  applies  to  this  sale 
appeared  In  the  Federal  Register  at  50  FR  40618  on  October  4,  198S. 

3.   Method  of  Bidding.  Tract  nuabers  will  not  be  used.  A  separate  bid 
In  a  sealed  envelope  labeled  'Sealed  Bid  for  Oil  an?  Gas  Lease  Sale  94.  (aap 
nuiber.  aap  naae.  and  block  nuHber),  not  to  b«  opened  until  9:00  a.a.. 
c.s.t..  Ueceaber  18,  1985,'  aust  be  subaitted  for  each  block  bid  upon.  For 
exaaple,  a  label  would  read  as  follows:  'Sealed  Bid  for  Oil  and  Gas  Lease 
Sale  94,  NN  15-8,  Uestin  Ocae,  Block  701.  not  to  be  opened  until  9:00  a.a., 
c.s.t..  Oeceaber  18.  1985.'  A  suggested  bid  fora  appears  In  30  CFR  Part  256. 
Appendix  A.  In  addition,  the  total  aaount  bid  aust  be  In  whole  dollar  aaounts 
(no  cents).  Bidders  aust  subait  with  each  bid  one-fifth  of  the  cash  bonus, 
in  cash  or  by  cashier's  check,  bank  draft,  or  certified  check,  payable  to  the 
order  of  the  U.S.  Oepartaent  of  the  Interior— Minerals  Manageoent  Service.  No 
bid  for  less  than  all  of  the  unleased  portion  of  a  block  will  be  considered. 


All  docuBcnts  aust  b«  executed  In  conforaance  with  signatory  authorizations 
on  flit.  Partnerships  also  need  to  subait  or  have  on  file  in  the  Gulf  of 
Mexico  Regional  Office  a  list  of  signatories  authorized  to  bind  the  partnership. 
Bidders  subaitting  Joint  bids  aust  state  on  the  bid  fora  the  proportionate 
interest  of  each  participating  bidder  In  percent  to  a  aaxiaua  of  five  deciaal 
places  after  the  deciaal  point,  e.g.,  50.12345  percent.  Other  docuaents  nay  be 
required  of  bidders  under  30  CFR  256.46.  Bidders  irt  warned  against  violation 
of  18  U.S.C.  1860,  prohibiting  unlawful  coabination  or  Intlaldation  of  bidders. 

All 


§ 


^ bids  subaitted  at  this  sale  aust  provide  for  a 

cash  bonus  of  1150  or  aore  per  acre  or  fraction  thereof.  All  leases  resulting 
froa  this  sale  will  provide  for  a  yearly  rental  payaent  of  $3  per  acre  or 
fraction  thereof.  All  leases  dWarded  will  provide  for  a  ainiaua  royalty  of 
$3  per  acre  or  fraction  thereof.  The  bidding  systeas  to  be  utilized  for 
this  sale  apply  to  blKks  as  shown  on  map  2  (see  paragraph  12).  The  following 
bidding  systeas  will  be  used. 

(a)  Bonus  Bidding  with  a  12-1/2  Percent  Royalty-  Bids  on  the  blocks 
offered  under  this  systea  aust  be  subaitted  on  a  cash  bonus  basis  with  a  fixed 
royalty  of  12-1/2  percent. 

(b)  Bonus  Bidding  with  a  16-2/3  Percent  Royalty.  Bids  on  the  blocks 
offered  under  this  system  must  be  submitted  on  a  cash  bonus  basis  with  a  fixed 
royalty  of  16-2/3  percent. 


5. 


Each  bidder  aust  have  subaitted  by  the  Bid 


Equal  Opportunity ■ 

Subalsslon  0ead1,1ne,  stated  in  paragraph  2,  the  certification  required  by 

41  CFR  60-1. 7(b)  and  Executive  Order  No.  11246  of  Septeober  24,  1965,  as 
aoended  by  Executive  Order  No.  11375  of  October  13,  1967,  on  Coapliance 

Report  Certification  Fora,  Fora  HHS-2033  (June  1985).  and  the  Affiraative  Action 

Representation  Fora.  Fora  MMS-2032  (June  1985).  See  paragraph  14,  'Inforaation 
tu  Lessees.* 

6.  Bid  Opening.  Bid  opening  will  begin  at  the  Bid  Opening  Tiae  stated 
in  paragraph  2. the  opening  of  the  bids  is  for  the  sole  purpose  of  publicly 
announcing  bids  received,  and  no  bids  will  be  accepted  ur   rejected  at  that 
tiae.  If  the  Oepartnent  is  prohibited  for  any  reason  froa  opening  any  bid 
before  aidnight  on  the  day  of  Bid  Opening,  that  bid  will  be  returned 
unopened  to  the  bidder  as  soon  thereafter  as  possible. 

7.  Deposit  of  Payment.  Any  cash,  cashier's  checks,  certified  checks, 
or  bank  drafts  suboitted  with  a  bid  aay  be  deposited  by  the  Governnent  in  an 
Interest-bearing  account  in  the  U.S.  Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does  not  constitute  and  shall  not  be  con- 
strued as  acceptance  of  any  bid  on  behalf  of  the  United  States. 

8.  Withdrawal  of  Blocks.  The  United  States  reserves  the  right  to  with- 
oraw  any  block  from  this  sale  prior  to  Issuance  of  a  written  acceptance  of  a 
bid  for  the  block,   i 
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9.  Acceptance.  Rejection,  or  teturn  of  Bids.  The  Onlted  States  re- 
serves the  right  to  reject  any  and  all  bids.  In  any  case,  no  bid  will  be 
accepted,  and  no  lease  for  any  block  will  b«  awarded  to  any  bidder,  unless: 

(a)  the  bidder  has  coaplled  with  all  rcqulrewnts  of  this  Notice 
and  applicable  regulations: 

(b)  the  bid  Is  the  highest  valid  bid;  and 

(c)  the  aaount  of  the  bid  has  been  detemlned  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  It  provides  for  a  cash 
bonus  In  the  aaount  of  $150  or  pwre  per  acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  confora  to  the  re<?u1r«!«ents  of  this  Notice,  the  OCS 
Lands  Act,  as  aaended.  and  other  applicable  regulations  aay  be  returned  to  the 
person  subtil tting  that  bid  by  the  RU  and  not  considered  for  acceptance. 

10.  Successful  Bidders.  Each  person  who  has  submitted  a  bid  accepted 
by  the  authorized  officer  will  be  required  to  execute  copies  of  the  lease, 
p^y  the  balance  of  the  cash  bonus  bid  together  with  the  first  year's  annual 
rental  as  specified  below,  and  satisfy  the  bonding  requlreaents  of 

30  CFR  25«.  Subpart  I. 

Successful  bidders  are  required  to  subalt  the  balance  of  the  bonus  and 
the  first  year's  annual  rental  payaent,  for  each  lease  Issued,  by  electronic 
funds  transfer  (EFT)  utilizing  the  Federal  Reserve  Cowainications  Systea 
and  the  Treasury  Financial  Coaaunicatlons  System,  payable  to  the  Oepartaent 
of  the  Inter1or--t«S.  Bidders  are  referred  to  30  CFR  218.155. 


agr 

located  on  the  following  Official  Protraction  Diagraas  which  aay  be  purchased 
froa  the  6u1f  of  Nexico  Regional  Office  (see  paragraph '14(a)).  These  diagraas 
sell  for  (2.00  each: 


Outer  Continental  Shelf 
Official  Protraction  Diagraas: 


NH  16-5 
NH  16-8 
NH  16-9 
NH  16-U 
NH  16-12 
NH  17-7 
NH  17-10 
NG  16-2 
NG  16-3 
N&  16-6 
NC  16-9 
NG  17-1 
NG  17-4 
NG  17-7 


(Latest  Approval  or  Revision  Date) 


Pensacola 
Oestin  Dome 
Apalachicola 
De  Soto  Canyon 
Florioa  Middle  Ground 
Gainesville 
Tarpon  Springs 
Lloyd  Ridge 
The  Elbow 
Vernon  Basin 
Howell  Hook 
St.  Petersburg 
Charlotte  Harbor 
Pulley  Ridge 


(June  2. 

(Oeceaber  2. 

(June  2, 

( December  2, 

(Oeceaber  2. 

(June  2, 

(June  2, 

^Noveaber  10, 

(December  2. 

(Noveaber  10, 

(April  18, 

(June  2, 

(June  2, 

(October  24. 


1983) 
1976) 
1983) 
1976) 
1976) 
1983) 
1983) 
1983) 
1976) 
1983) 
1979) 
1983) 
1983) 
1978) 


12.  DescrlpUon  of  the  Areas  Offered  for  bids. 


(a)  Acreages  of  blocks  are  shown  on  Official  Protraction  Diagraas. 
Some  of  these  blocks,  however,  are  bisected  by  adainistrative  lines  such  as  the 
Federal/State  Jurisdictional  line,  or  the  section  8(g)  line,  or  a  coabination 
of  such  lines,  in  these  cases,  the  following  suppi eiiiental  docunent  to  this 
Notice  of  Sale  Is  available  froa  the  Gulf  of  Nexico  Regional  Office  (see 
paragraph  14  (a)). 

(1)  Eastern  Gulf  of  Nexico  Lease  Sale  94.  Final  -  Split 
Blocks  and  8(g)  Boundary  Blocks 

(b)  References  to  aaps  1  and  2  in  this  Notice  refer  to  the  following 
aaps  which  are  also  available  on  request  from  the  Gulf  of  Mexico  Regional 
Office.       \ 

Hal  1  entitled  "Eastern  Gulf  of  Nexico  Lease  Sale  94,  Final. 
Stipulations  and  Naming  Areas." 

Map  2  entitled  "Eastern  Gulf  of  Mexico  Lease  Sale  94,  Final, 
Lease  Teras  and  Bidding  Systeas." 

(c)  The  areas  offered  for  leasing  include  all  those  blocks  shown  on 
the  Official  Protraction  Oiagraas  listed  in  paragraph  11  except  for  those 
blocks  In  areas  aarked  "Deferred  froa  Bidding*  on  the  above  aaps.  blocks  which 
are  In  water  depths  greater  than  2.400  aeters  (as  shown  on  the  above  maps), 
and  blocks  described  as  follows: 
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EASTERN  GULF  OF  MEXICO  LEASED  LANDS 

Descriptions  of  Blocks  Listed  Represent  All  Fe<lera1  Acreage 
LMsed  Unless  Otherwise  Noted 


*^'  tl^,c"t**  currently  unleased  and  shown  on  Official  Protraction  Olagran 
MH  16-8,  Oestin  Done,  no  bids  will  be  accepted  on  the  followino  biork. 


accepted  on  the  following  blocks: 


Pensacola 

Oestin  Dow 

Oe  Soto  Can von 
(continued) 

Charlotte  Harbor 

Pulley  Ridge 

(continued} 

(continued) 

(continued) 

881 

328 

424 

709 

671 

948 

329 

427 

710 

672 

949 

375 

466 

711 

673 

952 

376 

467 

712 

674 

969 

377 

468 

753 

675 

970 

378 

469 

754 

687 

996 

419 

472 

755 

688 

421 

476 

756 

694 

Otstin  OoM 

422 

511 

796 

695 

458 

512 

797 

714 

1 

460 

513 

798 

715 

t 

502 

516 

840 

716 

) 

511 

517 

841 

717 

4 

555 

520 

842 

718 

31 

556 

521 

843 

719 

38 

617 

555 

886 

738 

4C 

661 

556 

887 

739 

H 

731 

557 

931 

757 

M 

775 

600 

932 

758 

M 

776 

656 

975 

760 

S7 

657 

761 

•1 

Apalachlcola 

700 

Howell  Hook 

799 

n 

800 

99 

959 

Florida  Middle 

528 

830 

100 

960 

Ground 

573 

831 

114 

1002 

574 

846 

115 

1003 

35 

847 

U6 

1004 

Pulley  Ridgt 

874 

158 

Charlottt  Hartor 

875 

159 

Calncsvlllt 

589 

890 

160 

577 

590 

891 

161 

706 

57» 

598 

930 

166 

707 

579 

599 

931 

167 

750 

580 

600 

963 

201 

581 

629 

964 

204 

Dt  Soto  C«i\yon 

621 

630 

974 

205 

622 

631 

975 

235 

337 

623 

632 

994 

236 

378 

665 

633 

995 

240 

379 

666 

642 

999 

280 

422 

667 

643 

1000 

284 

423 

668 

644 

1001 

285 

1007 
1008 

Slocks 
iBlocks 
Slocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
Blocks 
(locks 
Hocks 
Blocks 


133  through  148 
177  through  192 
zn  through  234 
265  through  279 
309  through  324 
353  through  368 
397  through  412 
441  through  4S6 
485  through  500 
529  through  544 
573  through  S8b 
618  through  632 
662  through  676 
70S  through  720 
749  through  764 
793  through  808 


(3)  Although  currently  unleased  and  shown  on  Official  Protraction  01agr<u.i 
tut  16-5,  Ptnsacola,  no  bids  will  be  accepted  on  the  following  blocks: 

Blocks  963.  1007,  and  1008 

(4)  Although  currently  unleased  and  shown  on  Official  Protraction  Olagran 
MM  16-9,  Apalachlcola,  no  bids  will  be  accepted  on  the  following  blocks: 

■locks   1  through   4 

Blocks  45  through  49 

Blocks  B9  through  94 

Blocks  133  through  138 

Blocks  177  through  182         - 

Blocks  222  through  227 

Blocks  266  through  271 

Blocks  311  through  316 

Blocks  355  through  360 

Blocks  399  through  405 

Blocks  444  through  454 

Blocks  m  through  500 

Blocks  503  through  504 

Blocks  533  through  548 

Blocks  578  through  592 

Blocks'  623  through  636 

Blocks  669  through  680 

Blocks  713  through  724 

Blocks  7S7  through  768 

Blocks  601  through  812 

Blocks  848  through  856 

Blocks  894  through  900 
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(5)  Although  currently  unleased  and  shown  on  Official  Protraction  Di49»-« 
KH  17-?.  Gainesville,  no  bids  will  be  accepted  on  the  following  blocks: 


Blocks  574 
Blocks  619 
Blocks  663 
Blocks  7U8 
Blocks  752 
Block  7»7 


through  577 
through  621 
through  665 
through  709 
through  753 


13.  Lease  Teras  and  Stipulations. 

(a)  Leases  resulting  froai  this  sale  will  have  initial  terms  as 
shown  on  map  2  and  will  be  Issued  on  Forn  *t1S-2005  (August  1982).  Copies 
of  the  lease  fom  are  available  froa  the  Gulf  of  Mexico  Regional  Office. 

(b)  The  applicability  of  Stipulations  Nos.  1  through  7  that  will 
be  Included  in  leases  resulting  from  this  sale  Is  as  shown  on  map  1  and 
supplemented  by  references  in  this  Notice. 

Stipulation  Wo.  1— Protection  of  Archaeological  Resources. 

(This  stipulation  will  apply  to  all  blocks  offered  for  lease  in  this  sale.) 

(a)  'Archaeological  resource'  means  any  prehistoric  or  historic  district, 
site,  building,  structure,  or  object  (including  shipwrecks);  such  term  includes 
artifacts,  records,  and  remains  which  are  related  to  such  a  district,  site 
building,  structure,  or  object.  (Section  301(5),  National  Historic  Preservation 
Act,  as  amended,  16  U.S.C.  470w(5)).  'Operations'  means  any  drilling,  mining, 
or  construction  or  placement  of  any  structure  for  exploration,  development,  or 
production  of  the  lease. 

(b)  If  the  Regional  Director  (RO)  believes  an  archaeological  resource  may  exist 
in  the  lease  area,  the  RO  will  notify  the  lessee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (1)  through  (3). 

(1)  Prior  to  comnencing  any  operations,  the  lessee  shall  prepare  a  report, 
as  specified  by  the  RD,  to  determine  the  potential  existence  of  any 
archaeological  resource  that  may  be  affected  by  operations-  The  report, 
prepared  by  an  archaeologist  and  a  9eophysicist,  shall  be  based  on  an 
assessment  of  data  from  remote-sensing  surveys  and  of  other  pertinent 
archaeological  and  environmental  information.  The  lessee  shall  submit 
this  report  to  the  RD  for  review. 

(2)  If  the  evidence  suggests  that  an  archaeological  resource  may  be 
present,  the  lessee  shall  either: 

(I)  Locate  the  site  of  any  operation  so  as  not  to  adversely  affect 
the  area  where  the  archaeological  resource  may  be;  or 

(II)  Establish  to  the  satisfaction  of  the  RD  that  an  archaeological 
resource  does  not  exist  or  will  not  be  adversely  affected  by 
operations.  This  shall  be  done  by  further  archaeological 
investigation,  conducted  by  an  archaeologist  and  a  geophysicist, 
using  survey  equipment  and  techniques  deemed  necessary  by  the  RD. 

A  report  on  the  investigation  shall  be  submitted  to  the  RD  for  review. 

(3)  If  the  RU  determines  that  an  archaeological  resource  is  likely  to  be 
present  in  the  lease  area  and  may  be  adversely  affected  by  operations,  the 
RD  will  notify  the  lessee  inmediately.  The  lessee  shall  take  no  action 
that  may  adversely  affect  the  archaeological  resource  until  the  RD  has 
told  the  lessee  how  to  protect  it. 
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(c)  If  the  lessee  discovers  any  archaeological  resource  while  conductlns 
operations  In  the  lease  area,  the  lessee  shall  report  the  discovery  lunedlately 
to  the  RO.  Ihe  lessee  shall  nake  every  reasonable  effort  to  preserve  the 
archaeological  resource  until  the  kfi  has  told  the  lessee  how  to  protect  It. 

Stipulation  No.  2— Live  Bottom  Areas. 

(This  stipulation  will  apply  on,1y  to  leases  on  blocks  in  water  depths  of  200 
Meters  or  less.  For  activities  conducted  under  Plans  of  Exploration,  the 
provisions  of  this  stipuVation  shall  apply  only  in  water  depths  of  100  meters 
or  less.  For  activities  conducted  under  Uevelopnent  and  Production  Plans,  the 
provisions  of  this  stipulation  shall  apply  in  water  depths  of  200  meters  or 
less.) 

Prior  to  any  drilling  activity  or  the  construction  or  placement  of  any  structure 
for  exploration  or  development  on  this  lease  Including,  but  not  limited  to. 
well,  drilling  and  pipeline  and  platform  placeuent,  the  lessee  will  submit  to 
the  Re<(1ona1  Director  (RD)  a  bathymetry  map  prepared  utilizing  remote  sensing 
and/or  other  survey  techniques.  This  map  will  Include  interpretations  for 
the  presence  of  live  bottom  areas  within  a  minifflum  of  1,820  mters  radius 
of  a  proposed  exploration  or  production  activity  site. 

For  the  purpose  of  this  stipulation,  "live  bottom  areas"  are  defined  as 
seagrass  coimwnlties;  or  those  areas  which  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates  as  sea  fans,  sea  whips,  hydroids, 
aneMones,  ascidians,  sponges,  bryozoans,  or  corals  living  upon  and  attached 
to  naturally  occurriny  hard  or  rocky  formations  with  rough,  broken,  or  smooth 
topography;  or  areas  whose  lithotope  favors  the  accumulation  of  turtles, 
fishes,  and  other  fauna. 

The  lessee  will  also  submit  to  the  RO  photodocunentation  of  the  sea  bottom 
within  1,8<:0  meters  of  the  proposed  exploration  drilling  sites  or  proposed 
platform  locations. 

If  it  is  determined  that  the  live  bottom  areas  night  be  adversely  impacted 
by  the  proposed  activity,  then  the  RU  will  require  the  lessee  to  undertake 
any  measure  deemed  economically,  environmentally,  and  technically  feasible 
to  protect  live  bottom  areas.  These  ueasures  may  Include,  but  are  not  United 
to,  the  following: 

(a)  the  relocation  of  operations  to  avoid  live  bottom  areas;  , 

(b)  the  shunting  of  all  drilling  fluids  and  cuttings  in  such  a  manner  as  to 
avoid  live  bottom  areas; 

(c;  the  transportation  of  drilling  fluids  and  cuttings  to  approved  disposal 
sites;  and 

(d)  the  monitoring  of  live  bottom  areas  to  assess  the  adequacy  of  any 
mitigation  measures  taken  and  the  impact  of  lessee  initiated  activities. 


Stipulation  Mo.  3"Mil1tary  Maming  Areas. 

(This  stipulation  will  be  included  In  leases  located  within  warning  areas 
and  Eglin  Water  Test  Areas  as  shown  on  nap  1  described  in  paragraph  12). 

(a)  Hold  Harmless 

Whether  compensation  for  such  danage  or  injury  might  be  due  under  a  theory  of 
strict  or  absolute  liability  or  otherwise,  the  lessee  assumes  all  risks  of 
danage  or  injury  to  persons  or  property  which  occur  in.  on,  or  above  the 
Outer  Continental  Shelf  (OCS).  to  any  persons  or  to  any  property  of  any 
person  or  persons  who  are  agents,  employees,  or  invitees  of  the  lessee,  his 
agents,  independent  contractors,  or  subcontractors  doing  business  with  the 
lessee  In  connection  with  any  activities  being  performed  by  the  lessee  in, 
on,  or  above  the  OCS,  if  such  injury  or  danagt  to  such  person  ur  property 
occurs  by  reason  of  the  activities  of  any  agency  of  the  U.S.  Government,  Its 
contractors  or  subcontractors,  or  any  of  their  officers,  agents,  or  employees, 
being  conducted  as  a  p«rt  of,  or  in  connection  with,  the  programs  and  activities 
of  the  coRmiand  headquarters  listed  in  the  table  below. 

Notwithstanding  any  limitation  of  the  lessee's  liability  in  section  14  of  the 
lease,  the  lessee  assumes  this  risk  whether  such  injury  or  damage  is  caused  in 
whole  or  in  part  by  any  act  or  omission,  regardless  of  negligence  or  fault, 
of  the  United  States,  its  contractors  or  subcontractors,  or  any  of  its  officers, 
agents,  or  employees.  The  lessee  further  agrees  to  Indemnify  and  save  harmless 
the  United  States  against  all  claims  for  loss,  damage,  or  injury  sustained  by 
the  lessee  and  to  ind^nnlfy  and  save  harmless  the  United  States  against  all 
claims  for  loss,  danage,  or  injury  sustained  by  the  agents,  employees,  or 
invitees  of  the  lessee,  his  agents,  or  any  independent  contractors  or  sub- 
contractors doing  business  with  the  lessee  in  connection  with  the  programs 
and  activities  of  the  military  Installations  referenced  below,  whether  the 
same  be  caused  in  whole  or  in  part  by  the  negligence  or  fault  of  the 
United  States,  Its  contractors  or  subcontractors,  or  any  of  its  officers, 
agents,  or  employees  and  whether  such  claims  might  be  sustained  under  a 
theory  of  strict  or  aMlute  liability  or  otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  his  own  electromagnet Id  emissions  and  those  of 
his  agents,  employees.  Invitees,  Independent  contractors,  or  subcontractors, 
emanating  from  Individual  designated  Department  of  Defense  (DOO)  warning  areas 
In  accordance  with  requirements  specified  by  the  commander  of  the  command 
headquarters  listed  In  the  following  table  to  the  deyree  necessary  to  prevent 
damage  to,  or  unacceptable  Interference  with  000  flight,  testing,  or  operational 
activities,  conducted  within  individual  designated  warning  areas.  Necessary 
monitoring  control  and  coordination  with  the  lessee,  his  agents,  employees. 
Invitees,  independent  contractors  or  subcontractors  will  be  effected  by  the 
comiander  of  the  appropriate  onshore  military  installation  conducting  operations 
In  the  particular  warning  area;  provided,  however,  that  control  of  such 
electromagnetic  emissions  shall  In  no  Instance  prohibit  all  manner  of  electro- 
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Mgnetic  cwnunlcatlon  during  any  period  of  time  bet»#een  a  1es$e«,  his  agents, 
employees,  invitees.  Independent  contractors,  ur  subcontractors,  and  onshore 
facilities. 

(c)  Operational  Controls 

The  lessee,  when  operating  or  causing  to  be  operated  on  his  behalf  boat  or 
aircraft  traffic  in  the  Individual  designated  warning  area,  shall  enter  Into 
an  agreenent  with  the  coranander  of  the  individual  comnand  headquarters  listed 
In  the  following  table,  on  utilizing  an  individual  designated  warning  area 
prior  to  coonenclng  such  traffic.  Such  an  agreenent  will  provide  for  positive 
control  of  boats  and  aircraft  operating  in  the  warning  areas  at  all  tines. 

Warning  Areas'  Coanand  Headquarters 
Eastern  Planning  Area 


Warning  Areas 
W-151 

W-lSl      . 

W-155 

M-168 


U-174 


IM70 


Eglln  Water  Test 
Areas  1,  2,  3,  4, 
and  5 


CoMMnd  Headquarters 

Connander 
Armanent  Division 
Eglin  AFB,  Florida 


RcMrks 

Overal 1 

Operational 

Control 

Periodic 


CoMMnder 

Naval  Coastal  Systen  Center  Testing 

Code  30  Stand 

Panana  City,  Florida  Down 


Naval  Air  Training  Coanand 
Training  Wing  &1x 
Naval  Air  Hation 
Pcnsacola,  Florida 

CoMunder 
Amament  Division 
Eglin  AFB,  Florida      - 

Naval  Air  Training  Comand 
Naval  Air  Station 
Key  West,  Florida 

Coanander 
Armament  Division 
Eglin  AFB,  Florida 

Coamiander 
Armament  Division 
Eglin  AFB.  Florida 
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Overal 1 

Operational 

Control 


^Overall 
Operational 
Control 

Overal  1, 

Operational 

Control 

Uvtral 1 

Operational 

Control 

Overal 1 

Operational 

Control 


(d)  Evacuation 

(The  following  clause  will  apply  to  Warning  Areas  W-lSl,  W*168,  W-470,  and 
the  Eglin  Water  Test  Areas  1.  2,  3,  4.  and  5.  It  will  not  apply  to  blocks 
within  W-155  and  U-174.) 

When  the  activities  of  the  Armament  Development  and  Test  Center  at  Eglin 
Air  Force  Base,  Florida,  may  endanger  personnel  or  property,  the  lessee 
agrees,  upon  receipt  of  a  directive  from  the  Regional  Director  (RD),  to 
evacuate  all  personnel  from  all  structures  on  the  lease  and  to  shut-in  and 
secure  all  wells  and  other  equipment.  Including  pipelines  on  the  lease,  within 
48  hours  or  within  such  other  period  of  time  as  may  be  specified  by  the  directive. 
Such  directive  shall  not  require  evacuation  of  personnel  and  shutting-ln  and 
securing  of  equipment  for  a  period  of  time  greater  than  72  hours;  however, 
such  a  period  of  time  may  be  extended  by  a  susequent  directive  from  the  RD. 
Equipment  and  structure^  may  remain  in  place  on  the  lease  during  such  time  as 
the  directive  remains  In  effect. 

Stipulation  No.  4--Transportation. 

(This  stipulation  will  apply  to  all  blocks  offered  for  lease  In  this  sale.) 

(a)  Pipelines  will  be  required:  (1)  if  pipeline  rights-of-way  can  be  determined 
and  obtained;  (2)  if  laying  of  such  pipelines  Is  technologically  feasible  and 
environmentally  preferable;  and  (3)  if,  in  the  opinion  of  the  lessor,  pipelines 
can  be  laid  without  net  social  loss,  taking  into  account  any  Incremental  cost 

of  pipelines  over  alternative  methods  of  transportation  and  any  incremental 
benefits  In  the  form  of  Increased  environmental  protection  or  reduced 
multiple  use  conflicts.  The  lessor  specifically  reserves  the  right  to  require 
that  any  pipeline  used  for  transporting  production  to  shore  be  placed  in 
certain  designated  manageiitent  areas.  In  selecting  the  means  of  transportation, 
consideration  will  be  given  to  any  recomnendations  of  the  Regional  Technical 
Working  Group  for  assessment  and  management  of  transportation  of  offshore 
oil  and  gas  with  the  participation  of  Federal,  State,  and  local  governments  and 
Industry.  All  pipelines.  Including  both  flow  lines  and  gathering  lines  for 
oil  and  gas,  shall  be  designed  and  constructed  to  provide  for  adequate  protection 
from  water  curreats.  stom  scouring,  and  other  hazards  as  determined  on  a 
case-by-case  basis. 

(b)  Following  the  development  of  sufficient  pipeline  capacity,  no  crude  oil 
will  be  transported  by  surface  vessels  from  offshore  production  sites 
except  in  the  cas^  of  emergency.  Determination  as  to  emergency  conditions 
and  appropriate  responses  to  these  conditions  will  be  made  by  the  Regional 
Director. 

(c)  Where  the  three  criteria  set  forth  in  the  first  sentence  of  this 
stipulation  are  not  met,  and  surface  transportation  must  be  employed,  all 
vessels  used  for  carrying  hydrocarbons  from  the  leased  area  will  conform 
with  all  standards  established  for  such  vessels  pursuant  to  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C.  1221  et  seq.). 
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stipulation  Wo  5--Restr1ct1on  on  Exploratfon  Activities. 

i^c?  *J.^?^l*^i^!I,U"^  "'  Included  In  leases  on  blocks  shown  on  aap  1  within 
W-151,  k-lM.  W-470,  and  Eglin  Water  Test  Areas  1,  2,  3.  and  4.) 

The  placement,  location,  and  planned  periods  of  operation  of  surface  structures 
on  this  lease  during  the  exploration  stage  are  subject  to  approval  by  the 
Regional  Director  (RD)  after  the  review  of  an  operator's  Plan  of  Exploration 
(POE).    Prior  to  approval  of  the  POE.  the  RO  shall  consult  with  the  Connander. 
ArMMnt  Division,  Eglin  Air  Force  Base,  Florida,  and  the  Coonanding  Officer. 
Naval  Coastal  SysteM  Center.  PanaM  City,  Florida,  In  order  to  detemine  the 
POE  s  coBpatibility  with  scheduled  nlliury  operations.    The  POE  will  serve 
as  the  instnwent  for  proK)tJng  a  predictable  and  orderly  distribution  of 
surface  structures,  determining  the  location  and  density  of  such  structures 
and  ■axlMizing  exploration  while  BiniBizing  conflicts  with  Department  of      ' 
5S'?m*  ^t^^^ties.     A  POE  will  be  disapproved  in  accordance  with 
30  CFR  250.34-l(e)(2)(iii)  if  it  is  detenained  that  the  proposed  operations 
will  result  in  interference  with  scheduled  Billtary  Bisslons  in  such  a 
■anner  as  to  possibly  jeopardize  the  national  defense  or  to  pose  unacceptable 
risks  to  life  and  property.     Moreover,  if  there  is  a  serious  threat  of  ham 
or  daMge  to  life  or  property,  or  If  it  Is  in  the  interest  of  national 
'Jfiriii'r™  «I*?of',?P?r°*?**  operations  aay  be  suspended  in  accordance 
with  30  CFR  250.12(a)(l){il)  and  (111).     The  ten>  of  the  lease  will  be 
extended  to  cover  the  period  of  such  suspension  or  prohibition.     It  is 
recognized  that  the  Issuance  of  a  lease  conveys  the  right  to  the  lessee 
as  provided  in  section  8(b)(4)  of  the  OCS  Lands  Act  to  engage  in  exploration, 
developwnt.  and  production  activities  conditioned  upon  other  statutory 
and  regulatory  requl regents. 

Stipulation  Mo.  6— Eight-Year  Lease  Tera. 

(This  stipulation  will  be  included  in  leases  on  blocks  in  the  400-«eter  to 
900-«eter  depth  range  as  shown  on  Bap  2.)  «--e«r  w 

III*  !*!"!!.■"?*  cowence  the  drilling  of  an  exploratory  well  within  5  years  of 
^*  ***H.J^*  ^??"  becomes  effective  if  there  has  been  no  suspension  of  opera- 
tions   SOO).     (In  the  event  of. a  SOO,  the  5-year  period  will  be  extended 
accord  ngly.)    The  exploratory  well  shall  aeet  the  depth  and  other  criteria 
esUblished  in  an  approved  exploration  plan. 

Stipulation  Wo.  7— Exploration  in  Warning  Area  H-174. 

(This  stipulation  will  be  Included  in  leases  on  the  following  blocks  within 
^r'«i  ""A",  t^""^'-  „*"•  "-^'  ''"^1«>  '^^'^^e.  552-567,  596-597.  601-611,  640-641 

gltf:  ^^^:  Sf?-l9l:  S?^-t?:  '^i-lS^z-lSiir-  '''■'''-  '''■''''  "^^^''^ 

maneuvering  by  naval  ships  conducting  training  in  the  area.  This  will  uke 
the  form  of  a  prohibitfon  on  exploratory  drilling  within  10  nautical  Biles  of 
another  exploratory  structure.  This  procedure  is  necessary  to  provide  for 
placement  of  structures  whereby  exploration  can  be  safely  accomplished  without 
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rl^rSJS*i?;.*«r  *"^''I«"«?e  -^th  the  national  defense  mission  or  unacceptable 
risks  to  life  and  property.     If  it  is  in  the  Interest  of  national  security 

2uh  n^i?;r^fr**I^L"?  "•  suspended  In  accordance  with  30  CFR  250.12(i)(l){lli) 
with  notification  to  the  lessee  by  the  Regional  Director.  "«-*«a/iiiini, 

!*•     Information  to  Lessees. 

^•.     ...    '•'     Information  on  Suppleciental  Documents.    There  Is  avjiii«hia  «*«> 
the  Gulf  of  Hex-ico  'feegjonal  Ufhce  a  set  of  drawings  depiainc  the  StftlMd!!,! 

Srt^?r'i„d'^li;''"3  ''*  "''*?S*  °"  *^*  "^^leral^sidrof't'lir  ^e?'%o"copfS'''^ 
2L^I^  n**?*"*'^  documents  identified  as  available  from  the.  Gulf  of  Mexico 

Khe  IdSrl  ',':t.^"'.*T'^*•  *'^'^ri  **'°"^**  ""^«*  **••  ''"''I*':  informa^iin  Unit 

So;r8Soiii^^ss.i"52r?.7L^it^^^^^^ 

U^V'^'Jll  ira^S.^^^^"""*"^  '^  '''  "-  addresrSr^^bJ  2^?!^! 

.,_.   „"•'  Information  on  Navigation  Safety.  Operations  on  some  of  the 
^If^^^"""""*'  ^"^  l"«  may  be  restricted  by  LslgSation  of  ?Si^s! 
frSMr?227  "fu";  «"chorages,  safety  zones,  or  traffic  separatio^  Schemes 

f^^mVs  t'  {Sl^'se^t"*  r""^  I'  ?'  '°'^  *"•*  Wate'rways  Safe?y^' 

:      U.5.C.  1221  et  seq.).     Corps  of  Engineers  permits  are  reouired  for 
construction  of  any  artificial   islands,  installatibns;  and  oUie?  devices 

^T?r4  i)°o't'S:S"'^*c\'^  S"!^!'**'  ^  '"«  "^^  «'''^^"  accordance  wt^ 
section  4(e)  or  the  OCS  Lands  Act,  as  amended. 

XT  '^'     Information  on  a  Memorandum  of  Understanrilnn  with  the  Deoartinpnt 

°.V:^"JP?;;^'ffe"n^ILHpelines.     bidders  are  advised  that  ghe  bepSLent^nr- 
T,t^i^Vl      «i'  *""  transportation  entered  into  a  Memorandum  of  Understanding 
dated  Hay  6.  1976,  concemino  the  design,  installation,  operation    and 
T.l"lt'!,'!'^,l°^  offshore  pIpeTines.    Bidders  should  con  ultwtth  both  Departments 
for  regulations  applicable  to  offshore  pipelines.  "um  ueparxnenis 

f<l]     Information  on  Unitization.     Bidders  are  advised  that    in 
accordance  with  section  15  of  each  lease  issued,  the  lessor  Sy  require  a 

llll^r  !?,?"*:"•  "^/  ?  ""**•  '^'^"9'  °'  «"-"H"S  agrLmeS  Ind  that  the 
lessor  will  give  particular  consideration  to  requiring  unitization  In  Instances 
where  one  or  more  reservoirs  underlie  two  or  more. leases  with  a  diffSrwt 
royalty  rate  or  a  net  profit  share  payment.  oiirereni 

.      .  '*'     Information  on  10-Year  Leases.     For  those  blocks  identified  at 

having  lease  ter«s  with  an  miti'al  period  of  10  years,  bidders  are  advisid 
that  pursuant  to  30  CFR  250.34-l(a)(3)  the  lessei  shall  submit  to  the  »«S 

?;rto"tKn7o??hrn^?h^  Je^yllr!"^'-:"^  °^  ""^-^^^  ^"-^- 

Labor  regu!f^SSiS?FS^^ 

«  r^n"^    «"r     "•'!  ^•"'  '^"'«'^''«*'  P«'"'<"9  '■e^lew  of  thoIeT^Sula^^ons 
(see  Federal  keslster  of  August  25.  1981,  at  FR  42865  and  42968).     Should 
changes  become  effective  at  any  time  before  the  Issuance  of  leases  resu  ting 
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fro«  this  sale,  section  18  of  the  lease  for*  (Fom  MMS-2005,  August  1982), 
wuld  be  deleted.     In  addition,  existing  stocks  of  the  affinitive  action 
foms  described  In  paragraph  5  of  this  tKitlce  contain  languaae  that  would 
be  superseded  by  the  revised  regulations  at  41  CFR  60-1.5(a)ll)  and 
60-1.7(a)(l).     Submission  of  Fom  MMS-i;032  (June  1985)  and  Fom  MHS-2033 
(liune  1985)  will  nut  Invalidate  an  otherwise  acceptable  bid.  and  the  revised 
regulations  requ1rei»nts  will  be  deeaed  to  be  part  of  the  existing  Affirwtlve 
Action  foras. 


(9) 


Infonnatlon  on  Ordnance  Disposal  Areas.  The  Air  Force  has 


\Uf         All  I  vtntQ  c  mil     vii     V  mimt^^     *»  >  SPOSi*  ■     »»■  ^^i*  ^  ■  ...»    ....      ...... — 

released  an  indeteminable  anount  of  unexploded  ordnance  throughout  Warning 
Areas  151,  168,  and  470,  and  Eglln  Hater  Test  Areas  1  through  5.  The  exact 
location  of  this  unexploded  ordnance  is  unknown,  and  lessees  are  advised  that 
•11  lease  blocks  in  this  sale  should  be  considered  potentially  hazardous  to 
drill  ins  and  platforv  and  pipeline  placeaent. 

(h)  Information  on  Navy  Operations.  These  blocks  will  be  affected 
by  the  following  clause:  NH  l£-5.  Pensacola,  728,  772-778,  816-825,  860-872, 
904-917.  950-951,  953-962,  992-995,  and  997-1006;  MH  16-9,  Apalachicola, 
221.  265,  309-310,  363-354,  3S7-398,  441-443,  485-487,  and  529-532;  and 
NN  16-8,  Destin  Oom,  24-36,  68-80,  lli:-113,  117-126,  157.  162-165,  168-170. 
201-202,  206-214,  246-258,  290-302.  335-346,  380-390,  425-434,  470-478, 
$14-5^.  and  561-566. 

The  Navy  advises  that  its  Naval  Coastal  Systens  Center  (NCSC)  conducts  testing 
between  April  and  October  with  peak  operating  nonths  during  the  suaMr.  During 
this  period,  oil  companies  aay  be  requested  to  stand  do«*»  fro«  activity  for 
5-  to  lU-day  periods  (to  a  Baxlnui  of  15  days)  as  detemlned  by  the  NCSC 
testing  schedule. 

( 1 )  Infoneatlon  on  Protection  of  the  West  Indian  W*"*tee.  Bidders 
ire  advised  that  the  West  Indian  nanatee  is  a  Mrlne  maaul  which  Is  officially 
listed  as  an  endangered  species  by  the  DOI.  It  is  protected  by  the  Endangered 
Species  Act  of  1973.  as  amended  (16  U.S.C.  1531  et  seq.),  and  the  Marine  Manul 
>rotect1un  Act  of  1972,  as  awnded  (16  U.S.C.  1361-1407),  and  various  other 
State  and  Federal  laws  and  regulations.  On  October  22,  1979,  (44  FR  60963).  the 
DUI  prowilgated  regulations  (SO  CFR  17.100-17.108)  providing  a  Mans  for 
establishing  nanatee  protection  areas.  Also,  there  Is  the  Florida  Manatee 
Sanctuary  Act  of  1978  declaring  the  entire  State  of  Florida  as  "refuge  and 
sanctuary  for  the  nanatee."  A  Cooperative  Agreement  between  the  DOI  and 
Florida  on  endangered  species  becaae  effective  on  June  23,  1976. 

(j)  Information  on  Shallow  Hazards.  Federal  regulation  (30  CFR  250.34) 
rt<)u1rts  •  lessee  to  conduct  shallow  hazards  and  other  geological  and 
geophysical  surveys  that  are  necessary  for  the  evaluation  of  activities  to  be 
carried  out  under  a  proposed  exploration  or  development/production  plan  or 
activities  being  carried  out  under  an  approved  plan. 
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DaU  collection  by  the  lessee  on  a  lease  and,  when  necessary,  off  a  lease 
will  be  analyzed  and  submitted  by  the  lessee  and  then  reviewed  and,  when  necessary, 
reanalyzed  by  the  RD  to  ensure  that  drilling,  development,  and  production 
activities  can  be  conducted  In  an  acceptable  manner  with  minimum  risk  or 
damage  to  human,  marine,  and  coastal  environments.  Based  on  the  review  and 
analysis  of  the  data  received  and  other  available  data  and  information,  the 
KU  either  approves  or  requires  modification  to  an  exploration  or  development/ 
production  plan  or  application  for  pemit  to  drill  or  recommends  that  the  Director, 
HMS,  temporarily  prohibit  or  suspend  the  conduct  of  exploration  or  development/ 
production  activities  according  to  provisions  of  the  OCS  Lands  Act,  as  amended, 
and  appropriate  regulations.  Existing  regulations  authorize  the  RD  to  take 
whatever  steps  are  necessary  to  assure  safe  operations  offshore,  whether  shallow 
hazards  are  delineated  before  or  after  the  lease  sale. 

(k)  Information  on  Stipulation  No.  6.  Any  lease  issued  for  a  tern 
of  8  years  will  be'cancelled  after  5  years,  following  notice  pursuant  to  the 
OCS  Lands  Act.  If,  within  the  initial  5-year  period  of  the  lease,  the  drilling 
of  an  exploratory  well  has  not  been  initiated,  or  if  initiated,  the  well  has 
not  been  drilled  in  conformance  with  the  approved  exploratory  plan  criteria, 
or  if  there  is  not  a  suspension  of  operations  In  effect.  For  further 
information,  see  the  Federal  Register  Notice  (50  FR  13289)  published 
April  3,  19W,  subject!  Notification  of  OCS  Programwide  Policy  of  Water-Depth 
Criterion  for  Longer  Primary  Lease  Terms  for  OCS  Oil  and  Gas  Leases.  See  also 
the  Federal  Register  Notice  (50  FR  24546)  published  June  11,  1985,  subject: 
Propo'sed  Hole  on  Primary  Lease  Terms  for  Leases  in  Water  Depths  of  400  to 
900  Meters. 

(1 )  Information  on  Restriction  of  Exploration  Activities.  Bidders  are 
advised  that  there  will  be  restrictions  on  exploratory  activities  within  areas 
Identified  as  Eglln  Water  Test  Areas  (CWTA)  1.  2.  3.  and  4  and  Warning  Areas 
W-151.  W-168.  and  W-470  as  shown  on  map  1.  Stipulation  No.  5  addresses  these 
restrictions.  Exploration  activities  will  be  confined  to  30-  by  30-mlle 
drilling  windows.  The  windows  will  shift  from  location  to  location  as 
exploration  progresses,  bidders  should  be  aware  that,  because  of  the  window 
concept,  exploration  en  some  leases  may  be  delayed  as  operations  proposed 
In  drilling  windows  established  for  Sale  79  will  have  some  priority  over 
activities  proposed  in  windows  which  would  accommodate  Sale  94  activities. 
Operations  on  Sale  94  leases  Issued  on  blocks  within  the  six  already  established 
windows  will  be  pemltted  as  those  windows  open.  Plans  of  Exploration  (POE's) 
are  presently  approved  In  window  A,  the  two  northern  rows  of  blocks  In  window  B, 
and  the  extreme  eastern  part  of  window  F.  os  shown  on  map  2. 


(m)  Information  on  Joint  Navy/A1r  Force  Project  in  W-174. 

itlr 


^ _.  Bidders 

should  be  aware  that  a  joint  Navy  ano  Air  Force  Instrumented  rdnge  is  being 
installed  in  Warning  Area  W-174.  This  Installation  is  expected  to  Include  an 
array  of  13  transmitting  towers  ranging  In  height  from  60  to  700  feet  above 
the  water  surface.  The  array  of  towers  will  extend  from  the  vicinity  of 
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Key  West.  Horfd*.  north  tOMrd  the  northern  p^rt  of  M-174.     Each  tower  requires 
«  clear  line  of  sight  with  adjacent  towers.    Freedo*  fro«  electroMonetlc 
Interference  Is  also  required  on  this  line  of  sight.  The  specific  locations  of 
these  structures  will  t>e  available  by  July  1986. 

♦k    c.  .     tn)     Inforwatlon  on  Oil  Spill  Modeling.     Bidders  are  advised  that 
the  SUte  of  norloa  aay  request  site-specific  oil  spill  trajectory  Modeling 
as  part  of  the  coasul  zone  consistency  concurrence  process. 

-,,  „    .     '»)    Inforaatlon  on  Biological  and  Oceanographic  Study  South  of 
..,  :  '•^t^t"<'«-     Bidders  tre  advised  that  no  Applications  for  Penah  to  Drill 
will  be  approved  for  POE's  submitted  on  leases  south  of  26*  N.  latitude 
prior  to  co^>let1on  of  a  biological  and  oceanographic  resources  study  underway 
In  the  area.    The  study  is  expected  to  be  co^)leted  In  April  1986.     If  this 
requlreKnt  results  In  delay  In  approval  of  APO's  the  lease  nay  be  suspended 
In  accordance  with  30  CFR  250.12(a)(l)(1v)  with  notification  to  the  lessee  by 
the  RO.  ' 

(p)     Inforaatlon  on  Public  Release  of  Geological  and  Geophysical  Data. 

!I    !?  *"'«  advised  that  the  Departaent  is  exaaining  the  quest<of.  of  Wther 

the  t1»es  established  for  public  release  of  geological  and  geophysical  daU 
under  30  CFR  Parts  250  and  251  should  be  extended  to  longer  periods  when 
■oratoria  or  other  conditions  delay  leasing.    The  question  will  be  dealt  with 
under  separate  rulenaking  procedures. 

(O  Information  on  Deferral  of  Payment  of  Balance  of  Bonus. 
Bidders  on  blocks  subject  to  Stipulation  No75  should  carefully  review 
paragraph  16  of  this  Notice. 

15.  PCS  Orders.    Operations  on  all  leases  resulting  from  this  sale  will 
be  conducted  In  accordance  with  the  provisions  of  all  Gulf  of  Hexico  OCS 
orders,  as  of  their  effective  dates,  and  any  other  applicable  OCS  Order  as  It 
becomes  effective. 

16.  Military  Activities.    The  Air  Force  (USAF)  has  three  major 
air  bases  fn  Morida  that  use  most  of  th*  Eastern  Gulf  of  Mexico  (EtOH) 
for  research,  development,  testing,  and  evaluation  of  advanced  tactical 
air-to-air  and  air-to-surface  weapons  systems.     These  air  bases  are  Eglln 
Air  Force  Base,  Tyndall  Air  Force  Base,  and  MacDIll  Air  Force  Base.     The 
only  USAF  test  location  large  enough  to  meet  the  requirements  of  these 
bases  is  the  EGOM.     The  types  of  missions  conducted  by  the  USAF  Involve 
flying  from  extremely  high  altitudes  to  very  low  altitudes  at  very  high 
speeds.    Safe  and  effective  Usting  of  most  of  these  systems  can  be 
performed  only  over  large  expanses  of  water,  subject  to  surveillance 

and  monitoring  control  by  strategically  located  land/water/alrbome 
tracking  facilities. 
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fI?11nrSJls''«''SL'°  '?'  °"  ^"**"!*''^  °^^*'""'«  <*  ^"^  occurrence  of 
oMnlnlo  i«!  ^fS**"*"?  planes  are  shot  down  or  exploded,  dropping  of 

^'v.y^^it  ::ji,:?,'.s  r.jjTr«  "'^«  JssA°.;iS,r, 

Therefore,  a  stipulation  (Stipulation  No.  5)  which  would  restrict  th*  ti«ir.^ 
and  location  of  exploration  activities  will  be    nclX  1™lny  iLsJs  l^Z^ 
T^s^^r  ar7  KA)T1''^^"i"I  It'  "-J"'  "-^^    S^4JS,"^d1  l"^  S^r 
re  tVStL,  T^isJd  Sn  ?eatS  ?n  th^^loi!  Ktc^ulS??;  X'lll'^'Ao  the 

results  of  this  review.    If  a  bid  Is  determined  to  be  Inadequate    It  win 

J^^JfbS'in'S  SS  \Tlls'  'tr'lVV  '.'  --'tumid  wtKS^elf."  r 
ihZ  hi^n!^  w?ii  K        ^^*:J!?*.  ^'  •  ''**'  ^*  determined  to  be  adequate 
^u^tl  i^/  "  •*•  "  "°t  f^"".  «"<«  -"I  be  required  to  furnish  a  corporate 
bvlith^^J"«JfJ*  '""S'  *°  ^*  "•'•■^^  °'  t**  "sh  bonus  bid.  as  Sl^^ted 
not  r^Mtf^  °^""r-     "'^'""''  "'^'  notification  and  requirement  w1  1 
m  b?^^Ii  <^,f  m"*?""  "^  **"  ""•    "P«"  f<l<"9  the  surety  bond  as  directed 
the  bidder  is  liable  for  payment  of  the  four-fifths  bonus  unless  the  bid  i. 
subsequently  rejected.     No  bid  will  be  accepted  until  the  Un  tld  SUtes 
determines  that  It  Is  in  its  best  Interest  to  do  so      The  rSmoMl 7f  th* 
Htn'^'n^  the  initiation  of  exploration  ac?1vUler^T?Sk''oVIre« 
^  1-^^^  r^/°  •**  •  situation  when  It  Is  in  the  best  interests  of  the 
United  States  to  accept  a  bid  for  a  lease  on  that  particular  block.     At  such 

fr...i  fittu    r«<'"^'^«  ^«  bidder  to  execute  the  lease,  pay  the  remalnino 
four-fifths  bonus  and  the  first  year's  rental  by  EFT    and  fll-Thnnrf'^ 
prescribed  in  30  CFR  256.47(f).     FailurrtTtlMly  L  ?he  reLtn^o 

IZ'iH^l  """"IV''  t'  ?««"''  ^°  rend%r  thel!2deTln^%fa'^;"i?''the 
bid  payment,  enabling  the  United  States  to  obtain  payment  of  the  outstlndinn 

[M^ynJ^rl      i^^i^^  EFT  using  the  procedure  described  In  paragraph  10  of 
this  Notice.     The  Federal  Reserve  Bank  of  New  York  must  receive  the  EFT 
Wyment  no  later  than  noon.  Eastern  Standard  Tine,  on  thelfevlnth  business 
i^A.l^Z,'^'^^^  "^  *"*  ""t^"  »'  "Id  acceptance!    The  tern  'business  d«" 
Jus?w»      "  •  '^'^  •"  •^'"^  "*"  ^^'  "'  '^'*"  '^S*""!  Office  ?roJln?^r 

!!!cMll/l!**"*^*'*  ""^t***  ?^t**  ■«>  determine  that  It  would  not  be  In  Its 
^♦mI  «^'s'  *°  ^S""^  *  *'^'^-  tbe  HMS  shall  reject  such  bid  for  Tlease 
within  the  above-referenced  Military  Warning  Areas  and  Eglln  Water  Teft 

S"fr  nt  [ll"""!^!.'''  'r'\l  n*'  ^"^«'«t'  'n^ccSJlnce  i?^  "' 
th«  M/i?;i?    s    "  "^  tl^"^'J^  '*"  authorized  officer  does  not  accept 
the  bid  within  5  years  after  the  date  of  the  lease  sale    the  l#4S  shall 

InlTreMMrSid'."'  "'""'*''  *"'  '''^'''  ^  '^"""^^^  ^m^tuJl" 
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AuthorlV  for  the  procedures  In  this  paragraph  Is  In  30  CFR>  218.155, 
256.46(b).  2S€.47(e)(2}.  256.58(8)(2).  and  256.59. 


Approved: 
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PUBUCATIONS  AND  SERVICES 

uMy  I  ■iMiH  iisgiinr 

General  information,  index,  and  fuiding  aids  523-5227 

Public  inspection  desk  523-6215 

Corrections  523-5237 

Document  drafting  information                 ''  523-6237 

Legal  staff  523-4534 

Machine  readable  docimients,  specificati(His  523-3401 

Cods  of  radial  fteoulaliona 

General  information,  index,  and  finding  aids  523-6227 

Printing  schedules  and  pricing  information  523-3413 

Law*.  523-5230 

PrMictentW  OocuntMits 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  President  523-5230 

Weekly  Compilation  of  Presidential  DocumenU  523-5230 

United  StetM  QovmiwtH  Manual  523-5230 
Other  SarvloM 

Library  523-4M0 

Privacy  Act  Compilation  523-4534 

TDD  for  the  deaf  523-5229 


FEDERAL  REQtSTER  PAGES  AND  DATES.  NOVEMBER 

45591-45804 1 

45805-45900 4 

45901-45984 „..5 

45986-46278. 6 

46279-46414 7 

4641 5-46626. 8 

46627-46736 12 

46737-47026. . 13 

47027-47200 14 

47201  -47354... 15 

47355-47520 18 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 

At  the  end  of  each  month,  the  Offtee  of  the  Federal  ftogislar 
put)li8hes  separately  a  List  o(  CFR  Sectkxw  Affected  (LSA), 
lists  parts  and  sections  affected  t>y  documents  pubished  sinoe 
the  revision  date  of  each  title. 


SCFR 

5402. 45691 

5403. 45593 

5404 46279 

5405 '.^ 46737 

5406. 47027 

6407 — : 47029 

5406. 47201 

6409 ;» .!...47203 

EaeouHve  Ordarae 
12170  See  Notice  of 
November  1. 1965. 45901 

November  1. 1965 45901 

November  5, 1985 „..  47196 

SCFR 


.47057-47059 
47060 


53a- 
630... 


7CFR 

29. 

371 


405„.. 
408-.. 

1002. 
1004. 


.45805,45606 

47205 

45603 

45903 

45903 

45803 

45807 

45595 

.»».M.— ...  45695 


1032... 
1468... 
1772... 
1864... 


46627 

47031 

._.«...  48628 


.45740 


1872.„ 
1900.„ 
1910... 
1«!4... 
1941.„ 
1943... 
1945... 


1950.. 


1951.... 
1965..„ 
I960.... 


1962... 
1965... 
1980... 
3015™ 


45740 

.45740,  45906 

45740 

45740 

45740 

...45740 
..45740 
.„  45740 
-46740 
..45740 
..45740 
...45740 
..46415 
-46415 
..47034 


70— 
225.. 


.45629 
.45896 


400.. 


.45625 


426.- 
928.- 
945.- 
969-. 


.46772 
.46773 
.47226 
.45627 


1007. 


.46441 


SCFR 

100 


.45507 


212... 
287- 
316a 


...47035 

47205 

.47355 


204- 


.46441 


•  CFR 

61. 

71- 
78- 


85-. 

112 


51- 
75-. 
92-. 


.47035 
.45685 
.45806,45686 

.47346 
„..  46416 

.46077 


.46079 


04.- 
307- 
318- 
381. 


.45918 
.46443 
.47000 
.47060 
.47060 


45507.47355 
46630 
46630 


615- 


46417,  47043 
47043 
46418 


13  CFR 

121 

300 


.47400 


.46418 


.46748 


122- 


.47227 


u 


14CFR 

21 46872 

23 „ 46872 

39 45596. 45810.  46631, 

46750.47356 

71 45718.  45810,  45989. 

46281.46751.46753. 

47044-47046.47358- 

47361 

73 47361.  47363 

91 466901  46872 

97 46421 
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39 45829.  46444. 

46775-46777,47409, 
47411 

71 45830,  46447-46452. 

47061,47062 

75 47062 

1 38 46673 

241 47063 


IS  cm 

371 

373 

379 

3Bw « 


«mMl> 


390L. 
923„ 


930u 


.47363 
.47363 
.47363 
.47363 
.47383 
.47363 
.46422 
.46422 


18CBI 

ia 

803 


45990.  46423.  46753. 

46757 

46633 


13...- 
259... 


451.- 
1500. 


.46453.47063 

46300 

46082 


.46266-46271 
46300 


146.. 


146™ 
100- 
240- 


45811 

45602.45990 
—  46281 
..-.46281 


45831.  46674 
45831.46674 

45833 

45633 


.45831.  46674 
46731 


IfCFR 

Z 


157_ 
250- 


378t. 


45907 

45907 

45907 

..- -46756 

-46007-45908.46424 
45907 


19  cm 

12 


175.- 


191  — 


.47206 
.46812 

.45919 


20CFR 

416 


.46760 


419.. 


.46778 


21  cm 

5. 47207 

73 45814.  45991 

74 .«».>-.____ —  46909 

81 45909 

82 ...... 45909 

172 — -»-_ u  47367 

176 47206 


176™ 
177.„ 
178-- 
189™ 


.47208.  47209 
47210 


310.. 
430„ 
436.- 
440.. 


.47211.47212 

47367 

.48582 
.47212 


446.- 
450.. 
452- 


456- 


522.. 


.45603.  47212 
.47367 
.—47212 
„..  47212 

—  47212 

—  47212 
™.  47212 

.45603 


558 45910.  46282.  47048. 

47367 

1020 48646 

1306 45815 


343™ 
355.-. 


357- 


.46508 

.46303 


22CfR 

41 

151 -.„ 


41- 
42- 


.47048 
.47214 

.46066 


60- 


61- 
62- 


63-. 


.46065 
.46556 
.46666 


64. 
65- 


..46556 
-46556 
-46556 


23  cm 

635. 


090- 


1204- 


.46282 
.46425 
.45815 


24  cm 

20 


201- 
203- 


234.. 
251- 
990- 


.45910 
.45993 
.45903 
.45993 


.46763 
.47368 


2SCFfl 

61 


.46427 


26  cm 

1.-. 

5.-. 
511. 


6o^- 


46006,  46004,  46006 

45996 

45906 


.46006,  46004,  46006 


20- 


25u 


53- 


602- 


..40006  46086,  46303, 
46306.46460.46674 

46460 

46460 

46460 


.46088,46460 


27CFR 

47- 


.46647 


28CFR 

2. „. 

17 

29CFR 


1953 

30CFR 

256——... 
900.— ..w 

916 

920- 


, —  46282 
46388 


.46460.46462 


925 

926 

938 

946 


.47377 

47215 

47216 

. 47379 

47218 

47386 

45620 

47388 


914.. 


.47228 
.47230 


34  cm 


614 -.. 

36  cm 

254. 

327 

902. 

903 

905 

907 

906. 


47231.  47232 
47233 


46283.47390 
46284 
46726 


...47219 
-.46435 
-.47046 


46647.47390 
-....46284 


46674 
46780 


.46675 


45823 

46284 

-45823.  45824 

45824 

45824 

45824 

45824 


903 - 45841 

38  cm 

21 - 46763 

PvopoMd  RuIm: 

21 45629.  47066 

39  cm 

PropoMdRuiM: 

10 - 46307.  46483 

265. 47068 

310. 46464 

320 46464 

4ocm 

35 „-. 45892,  46648 

52 .^45603,  45606.  46041 

60 1 46042 

61 46042.  46284 

81 —  46436.  46640,  46650 

141 46880.  47142 


1 58 46764 

16^ 46764 

180 45607.  46043 

256. 47049 

271 46437 

280. ; 46802 

7ia 462S5 

717 46766 

52 45630.  46782,  47069. 

47234.47235 

60. 46464 

46307 


142™ 
14a. 

180.. 
261.... 
264.-. 
265.... 


45630.46080 
46902.  46606.  47025. 
47156 

46902,  47156 

47156 
46103 
46468 
47236 
47236 


271 46734,  47073 

302 46460 

435 -.-...46784 

430 45820 


704 

716. 

796 


..-.46090.  46309 
.--46104.  46309 
48785 


798 46104,  46121 

799 46909,  46104,  46121, 

46133,46785 


42  cm 

412 

432 


.46661 
.40062 


433- 


435.. 
436- 


-46652 
-46652 
».  40002 


442 

43  cm 

4 

403- 


416 -_ 

1620....-, 

2780 

4100 


.45921 


.47222 

.47040 
.47050 
.46044 
.46770 
.45824 

.47237 
.47073 


44  cm 

64.- 

65.- - 

67— 


.46297 
.46044 
.46045 


67 46143 

45Cm 

801 „.. -.„...  45608 

46  cm 

Proposed  Ruloo: 

67 4741 1 

1 72 4631 5,  47238 

47  cm 

0 — 47050 

1 45606.  47051 

2 47050 

13. 45827 

1 8..... 47050 

21 .- 47051 

73 46047,  47051.  47055. 
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m 


1'  47391.47408 

90 ^ 46048 

97™ 46048 

PrapoMtf  RuIm: 

Ch.  1 45841 

15 45843,  47412 

1 8^ 461 44 

21 _ 45608 

22 „ 45843 

73 - 47076 

76 . 45843. 47412 

87 47080 

4SCFR 

Ch.  24 46572 

319. 46298 

PrapOCBd  nUWd 

31 -45708.  46470 

235 46796 


49CFR 

Ch.  V 

1 

106 

107 

171 

172 -. 

173. 45728. 

174. „ 

175. - 

176. _ 

177 

178 

190 _ 

191 - 

192 _. 

193 

195 

571 ; 

1002 

1144 _ 

19^ _ 

212 — » 

217 „ 

218 -. 

219 

225 __ » 

571 ™. _ 


SOCFR 

17 

204 

285 

604 


46666 

.49614.45728 

„..  45728 

45728 

45728 

45728,46053 
46053-46054 
45728.46053 

45728 

45728.  46053 

45728 

45728 

45728 

45728 

45728 

45728 

45728 

46056 

47224 

.46066,  47055 


.45845 
.45917 
.45917 
.45917 
.45917 
.45917 
.46144 


.45614-45621 

46068 

45828 

47225 


650 46069 

652 46072.  46671.  47225 

663 45828 

675 _ 46072 

Proposed  Rules: 

17 45632-45638.  45846. 

46320. 46797 

61 1 47080 

652 __ 46145 

672 47080 

675 47080 

UST  OF  PUBLIC  LAWS 

Last  List  NovemiMr  15,  1985 
This  iB  a  continuing  tist  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 


published  in  the  Fadaral 
R«gi«t«r  but  may  be  ontored 
in  mdividuai  pamphlet  form 
(raierred  to  as  "slip  lawfs") 
from  the  Superinterxlent  ol 
Documents,  U.S.  Government 
Printing  Office.  Washingtort, 
DC  20402  (phone  202-275- 
3030). 

S.  1570  /  Pub.  L  99-150 

Fair  Labor  Standards 
Amendments  of  1985.  (Nov. 
13,  1985;  99  Stat  787;  5 
pages)    Price:  $1.00 

HJL  2942  /  Pub.  L  99-151 

Legislative  pranch 
Appropriations  Act.  1986. 
(f^ov.  13,  1985;  99  Stat  792; 
18  pages)    Price:  $1.00 

SJ.  Rm.  47  /  Pub.  L  M- 
152 

Designating  the  week 
t>eginning  November  10,  1965, 
as  "National  Women  Veterans 
Recognition  Week".  (Nov.  13, 
1985;  99  Stat  819;  2  fMQes) 
Price:  $1.00 

SJ.  Res.  51  /  Pub.  L.  99- 
153 

To  designate  the  week 
beginning  November  24.  1985, 
as  "National  Adoption  Week". 
(Nov.  14,  1985:  99  Stat  812; 
1  page)    Price:  $1.00 


IV 
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CFR  CHECKLIST 


This  checMst.  prepared  by  the  Office  of  the  Federal  Register,  is 
pubJished  weekty.  tt  is  arranged  In  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  l)een  issued  since  last 
week  and  which  is  now  availabie  for  sale  at  the  Government  Printing 
Office.  ^ 

New  units  tesued  Airing  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  availabie. 

A  cf>ecklist  of  curent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 

Affected),  which  is  revised  monthly. 

the  annual  rate  for  subscriptkxi  to  all  revised  vokjmes  is  $550 

domestfc.  $137.50  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Oocumerrts,  Govemnwnt  Printing  Offfce. 

Washington,  DC.  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-323S  from  8:00  a.m.  to  4.O0  p.m.  eastern  time,  Monday— Friday 

(except  hoMays). 

Tt***  Prtoe  RMWonOato 

1. 2  (2  Rm«v«0  $5.50  A|ir.  1,  1985 

3  (1984  CompaoiiM  and  Pads  100  and  101)  7.S0  laa.  1,  1985 

*  12.00  Ian.  1,  1985 

SPWtK 

*1-1 199 _ 

laOO-tnd.  6  (6  Ruarvad) 


7 

0-45..... 
46-51.. 
52 


53-209 

210-299 ..._ 

300-399 

400-«99 

700-899 

900-999 

1000-1059. 
1060-1119. 
1120-1199. 
1200-1499. 
1500-1899. 
1900-1944.. 
1945-6id..... 
8 


18.00 
7.50 

14.00 
13.00 
14.00 
14.00 
13.00 

8.00 
12.00 
14.00 
14.00 
12.00 

9.50 

8.00 
13.00 

7.50 
12.00 
13.00 

7.50 


OParts: 

1-1»' " 13.00 

200-fMl 9  50 

10  Parts: 

0-199 

200-399 Z 

400-499 


500-tnd 

11 

12  Parts: 

1-199 

200-299.... 
300-499... 


17.00 

9  50 

12.00 

14.00 

7.50 

- 8.00 

14  00 

9.50 

500-£nd 14  00 

^3  13.00 
14  Parts: 

1-59 

60-139 


16.00 

13.00 

140-199 7  50 

200-1199 !!"'.!!!""!;  1500 

1200-tnd 800 


6.50 
13.00 
12.00 


151 

0-299 

300-399. 
400-bd.. 


Oct.  1.  1985 
Jon.!.  1985 


Jan. 
Jon. 
Jon. 
Jon. 


1.  1985 
1,1985 
1,  1985 
1,  1985 
1,1985 
Jan.  1.  1985 
Jan.  1.  1985 
Jan.  1,  1985 
km.  1.  1985 
km.  1,  198& 
km.  1.  1985 
km.  1.  1985 
km.  1,  1985 
km.  1,  1985 
km.  1,  1985 
km.  1,  1985 
km.  1,  1985 

km.  1,  1985 
km.  1.  1985 

km.  1.  1985 
km.  1.  1985 
km.  1,  1985 
km.  1,  1985 
km.  1.  1985 

km.  1,  1985 
km.  1,  1985 
km.  1.  1985 
kn.  1.  1985 
km.  1.  1985 

km.  1,  1985 
km.  1.  1985 
km.  1,  1985 
kn.  1,  1985 
km.  1,  1985 

km.  1,  1985 
km.  1,  1985 
km.  1.  1985 


TMe 


Price       Revision  Oat* 


161 

0-149 

150-999.. 
100O-«nd.. 

17P«ts: 

1-239 

240-M.... 

18  Parts: 

'-'«9 - 12.00 


9.00 
10.00 
13.00 

20.00 
14.00 


150-399. 
400-M.. 
19 

20  Part* 

1-399 

400-499. 
500-fnd... 

21 
1-99. 


- 19.00 

.-. 7.00 

21.00 

8.00 

^~- 16.00 

18.00 

9.00 

1 1 .00 

>•••■•••••»........ ...,..,..,„.,.^,.,„,, «.,.,  I3.00 

4.2$ 

. J~~.~.™....._.>..._ 20.00 

— .. „. .... — ....„....„.„.  16.00 

6.50 

M.OO 

5.50 

21.00 
14.00 

■•■•»•••■•••(•..■.■■••••»«•••.•»•.•»*«••,••»•«■»•  It>UO 

6.50 

13.00 

1700-«nd 9.00 

25  18.00 

26  Parts: 

§51.0-1.169 21.00 

8§  1.170-1.300 12.00 

§S  1.301-1.400 7.50 

551.401-1.500 . 15.00 

55  1.501-1.640 — 12.00 

55  1.641-1.850 11.00 

55  1.851-1.1200 22  00 

55  1.1201-«nd 22  00 


100-169.... 

170-199... 

200-299.... 

300-499... 

500-599.... 

600-799.... 

80O-1299.. 

1300-M... 

22 

23 

24  Parts: 

0-199 

200-499.... 
500-699... 
700-1699.. 


2-29.. 

30-39 

40-299 

300-499.... 
500-599.... 
600-M 

27  Parts: 

1-199 


- 15.00 

9.50 

18.00 

1 1 .00 

8.00 

4.75 

18.00 

200-«nd „ 13.00 

28  16.00 
29Parts: 

0-W 1 1 .00 

100-499 5  00 

500-899 19  00 

900-1899 7  00 

1900-1910 2100 


1911-1919... 
1920-fod... 

30  Parts: 

0-199 

200-699.... 


5.50 
20.00 

16.00 
6.00 


7aO-&td 13.00 

31  Parts: 

0-W 8.50 

MO-W ., 11.00 


Jon.  1,  1985 
km.  1,  1985 
km.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1.  1985 

Apr.  1,  1985 

Apr.  1,  1985 

Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 

*Apr.  1,  1984 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 

*Apr.  1,  1980 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
July  1.  1985 

krfy  1.  1985 
kily  1.  1985 
kily  1,  1985 
Mr  1.  1985 
kily  1.  1985 
•kily  1,  1984 
kily  1,  1985 

kily  1,  1985 
kily  1,  1985 
kily  1,  1985 

kily  1,  1985 
kily  1,  1985  . 


Federal  Regfater  /  Vol.  50.  No.  222  /  Monday,  November  18, 1985  /  Reader  Aids 


Title 


Pn6#       Revision  Dsto 


32  Parts: 

1-39.  Vd.  I 1S.00 

1-39,  Vol.  a . 19.00 

1-39,  Vd.  M 18.00 

1-189 13.00 

190-399 :. 16.00 

400-629 15.00 

630-699 12.00 

700-799 15.00 

800-999 7.50 

1000-W 5.50 

33PartK 

1-199 „ 20.00 

200-Eiid „ 14.00 

34PartK 

1-299 „ 

4oo-iiid..!!!!!"ZZ"I!!Z™ZZ™IIIZZ 

35 

36PartK 

1-199 

200-M „ 

37 


15.00 
8J0 

18.00 
7.00 

9.00 

14.00 

9.D0 

16.00 

11.00 

9.50 


38  Parts: 

0-17 _^.„ .__ .„„^ 

18-Eiid 

39 

40  Parts: 

1-51 „... 16.00 

52 21.00 

•53-80 23.00 

81-99 18.00 

100-149 18.00 

150-189 .i 13.08 

190-399 19.00 

400-424 „ 14.00 

425-699 13.00 

700-*id „ 8.00 

41  Chapters: 

1,  1-1  M  1-10 „ 13.00 


1, 1-11  ta  ApiMndw.  2  (2  Rtswvwl) . 

3-4 

7 

8 „ 

9 

10-17 

18,  Vol.  i.  Pom  1-5 

18,  Vol.  N,  Pom  6-19 

18,  Vd.  n.  Pom  20-52 

19-100 

1-100 

101 

102-200 


13.00 

14.00 

6.00 

- 4.50 

13.00 

, 9.50 

13.00 

13.00 

13.00 

13.00 

— 7.50 

19.00 

8.50 

201-Cnd 5.50 

42  Parts: 

1-60 

*61-399 „ 

43  Parts: 
1-999„  - 


12.00 

7.00 

18.00 

9.50 


*Wy 
Mi 
Mf 
July 

•July 

Ml 
Mi 

Mr 

Mi 
Mi 

Mr 

Mi 
Mi 
July 

July 
Mr 
Mr 

Mr 
Mr 
Mr 

Mr 
Mr 

July 

Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 

'Mr 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

July 
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985 
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Od.  1,  1984 


14.00 

8.00 

13.00 


TW* 

1000-3999. 
4000-Eiid.... 
44 

45  Parts: 

1-199 9.50 

200-499 6.50 

500-1 199 13.00 

1200-End 9.50 

46  Parts: 
1-40..., 
41-69.. 
70-89. 
90-139.. 

140-155. 

156-165. 


166-199._. 
20O-499.... 
500-&id..„ 

47  Parts: 

0-19 

20-69 

70-79.. 
80-End . 

48Chaptsrs: 

1  (Pom  1-51).... 

1  (Pom  52-99). 

2 

3-6 

7-14 

15-&id... 


491 

1-99 

100-177 

178-199..... 
200-399..... 
400-999..... 
1000-1199. 
1200-1299. 
1300-fnd.... 

SO  Parts: 

1-199 

200 -End........*.**.......*....**....**.**.. 

CfK  hiMX  flnd  RntMiQS  Aids><***«*.*< 


9.50 
9.50 
6.00 
9.00 
9.50 

10.00 
9.00 

13.00 
7.50 

13.00 
14.00 
13.00 
14.00 

13.00 
13.00 
13.00 
12.00 
14.00 
12.00 

7.50 
14.00 
13.00 
13.00 
13.00 
13.00 
13.00 

3.75 

9.50 
14.00 


ComplM  1985  CFR  s« 550.00 

MioofidM  CFR  EdMoni 

Comploiriot  (on»-tinM  moSng) 155.00 

Complofo  sot  (ono-timo  moint^ . . 125.00 

Subscription  (mdM  as  issuod) . .-. 185.00 

btdKridud  copies 3.75 
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Od.  1 
Od.  1 


Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
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Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Doc  31 

Od.  1 
Od.  1 
Od.1 
Od.  1 

Od.  1 
Od.1 
Od.1 
Od.1 
Od.1 
Od.1 

Od.1 
Nov.  1 
Nov.  1 
Od.  1 
Od.1 
Od.1 
Od.  1 
Od.1 

Od.1 
Od.1 


18.00    Jon.  1, 1985 
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1964 
1964 


19M 
1964 
1964 
1984 

1984 
1984 
1964 
1984 
1984 
1964 
1964 
1984 
1964 

1984 
1964 
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1984 

1984 
1964 
1984 
1984 
1984 
1984 

1964 
1964 
1964 
1984 
1984 
1964 
1984 
1964 

1964 
1964 


196S 

1983 
1984 
1985 
1965 

No  onMndmnts  to  hm  vQhMW  ww  pfOMM^fl^od  oMnHQ  Iho  psnod  A^.  i ,  1990  to  Mqpoi 
31,  198S.TlNCRvaluMitsMdaio(Apr  1,  IWO,  stwdd  bt  nlGwid. 

No  QRMnoMnts  lo  thii  vohiiM  woro  pmnulQalM  dunii9  "W  ponod  Apr.  i,  i9o4  to  NMrcb 
31.  1985.  Th*  CRI  vokimt  issMiJ  a  o(  Apr.  1,  1984.  should  b«  reMMd. 

'No  omowtiioiilt  M  ttiis  votuiM  wort  yomulgulod  during  Itio  poriod  July  1,  1984  to  Juat 
30,  198S.  Tho  CFR  vokimo  issuod  ai  of  Juty  1,  1984,  should  bo  rotoiwd. 

«Tho  July  1.  1985  odHion  oi  32  OR  Ports  1-189  contains  o  noM  only  ior  Ports  1-39 
indushro.  For  tho  hd  Mxt  oi  tho  Dolorao  Acquaihaa  ftogulahoas  in  Ports  1-39,  coMult  tfw 
throoCFR  volumos  issuod  oi  of  July  1,  1984,  coMtoining  Iheso  ports. 

>nioJuly  1,  1985  odMon  of  41  CR  Oi^lon  1-100  coniaiManaMoaly  hr  Oi^lors  1  to 
4t  nciusfvo.  For  Iho  nw  text  ov  procuroMonl  ro9ulolion  m  Chciylm  1  lo  49,  cowuk  no  olovon 
CJR  volumos  issuod  OS  of  Juir  1*  1964  containing  thoM  dnplors. 
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(not  pubUshed  on  Saturdays.  Sundays,  or  on  official  holidays), 
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Washington.  DC  20402. 
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Federal  agencies.  These  include  Presidential  proclamations  and 
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published  by  act  of  Congress  and  other  Federal  agency 
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to  the  telephone  numbers  listed  under  INFORMATION  AND 
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Quarantine 

Animal  and  Plant  Health  Inspection  Service 
Travel  and  Tranaportation  Expenaea 

Animal  and  Plant  Healdi  Inspection  Service 
Wagea 

Wage  and  Hour  Division 


FOR: 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  It 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


PHILADELPHIA,  PA 
WHEN: 


WHATi 


*VHY: 


Free  pubUc  briefings  (approximately  2  1/2  hours) 

to  present 

1.  The  regulatory  process,  *vith  a  focus  on  the 

Federal  Register  system  and  the  public's  role 

in  the  development  of  regulations. 
Z  The  relationship  between  the  Federal  Register 

and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  doctunents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessaiy  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  wiU  be  no 
discussion  of  specific  agency  regulations. 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10, 

William  J.  Green.  Jr.,  Federal 

Building. 

600  Arch  Sti^et  Philadelphia.  PA. 

Laura  Lewis. 

Philadelphia  Federal  Information 

Center. 

215-597-1709 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  The  January  1986 
Washington.  D.C.  workshop  will 
include  facilities  for  the  hearing 
impaired.  Dates  and  locations  will 
be  announced  later. 
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47527 
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47570 


4751;  I 

47529 

47551 
47555 


The  Pnttdtn 

PROCLAMATIONS 

Adoption  Week.  National  (Proc  S411) 

Eugene  Onnandy  Appractatian  Day  (Proc.  5410)  47531 

Thanksgiving  Day.  1985  (Pro&  5412) 

EXECUTIVE  OMDERS 

Libya,  refined  petroleum  inqwrts  (EO  12538)  475M 

Exscuttv*  Ag«ndes 
Agricultural  llarketing  Service 

PROPOSH)  RULES 

Tomatoes,  fresh;  grade  standards;  withdrawn  47577 

Agricultural  Stabilization  and  Conservation 
Service 

NOTICES 

Feed  grain  donations: 
Crow  Indian  Reservation,  MT 


47593 
47583 


47571 
47571 
47571 


47582 
47582 


47571, 
47572 


Agriculture  Departntent 

See  Agricultural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Animal 
and  Plant  Health  Inspection  Service;  Federal  Grain 
Inspection  Service. 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board  (2  documents) 

Animal  and  Plant  Healtti  Inspection  Service 

RULES 

Overtime  services  relating  to  imports  and  exports: 
Commuted  traveltime  allowances 

PROPOSED  RULES 

Plant-related  quarantine,  domestic: 

Sharwil  avocados  from  Hawaii 
Poultry  improvement: 

Poultry  improvement  plan;  General  Conference 

Committee  meeting 

Army  Department 

NOTICES 

Meetings: 
Rifle  Practice  Promotion;  National  Board 
U.S.  Military  Academy,  Board  of  Visitors; 
correction 


Civil  Rights  Commission 

NOTICES  47584 

Meetings;  State  advisory  committees:  47583 

Alaska 

Minnesota 

West  Virginia 

Commerce  Department  47538 

See  also  International  Trade  Administration; 

Minority  Business  Development  Agency;  National 

Oceanic  and  Atmospheric  Administration.  47534 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  (3  documents)  47566 


CommodNy  Ftftives  Tradbig  Commiaaion 

RULES 

Organization,  functions,  and  authority  delegations: 
Director,  Economic  Analysis  Division; 
applications  for  contract  market  designation; 
publication 

Director,  Economic  Analysis  Division;  issue  i 

special  calls  J 

Copyright  Royalty  TrMMinal  i 

NOTICES 

Jukebox  royalty  fees: 
Distribution  determination 

Defense  Department 

See  also  Air  Force  Dqjartment;  Army  Department 

NOTICES 

Meetings:  i 

Science  Board  task  forces  I 

Women  in  Services  Advisory  Committee  ] 


Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etcj 
47634        Greco,  Joseph  A.,  M.D. 


Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

Alliance  Oil  &  Refining  Co. 
Remedial  orders: 

Port  Petroleum,  Inc. 


4 


47584 
47585 


47636 
47637 
47637 
47637 
47637 
47637 

47636 


Employment  and  Training  Adininistrafion 

NOTICES 

Adjustment  assistance: 

Bethlehem  Steel  Corp.  et  dl. 

Figgie  International  Inc. 

Glenn  Manufacturing 

Independent  Leather  Manufacturing  Corp. 

LTV  Steel  Co. 

Texas  Apparel  Co. 
Alien  temporary  agricultural  employment  in  U.S.: 

Adverse  effect  wage  rates,  Colorado 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission. 

NOTICES 

Meetings: 
National  Coal  Council 
National  Petroleum  Council 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Chemical  information,  preliminary  assessment 
and  health  and  safety  data  reporting:  list 
additions 
Hexachloronorbomadiene;  significant  new  uses 

PROPOSED  RULES 

Hazardous  waste  program  authorizations: 
lUinois 
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47585 

47585 

47586 

47586 
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47587 

47586 

47587 

47588 

47588 

47588 


Hazardous  waste  program  authorizations: 

Indiana 
Toxic  substances: 

Fluoroalkenes:  testing  requirements:  correction 

NOTICES 

Pesticide  programs: 

MGK-264  (N-octyl  bicycloheptene 

dicarboximide):  data  call-in  notice  for  chronic 

data 

Pyrethrins,  pyrethrin  coils,  and  pyrethrum 

powder  data  call-in  notice  for  chronic 
Toxic  and  hazardous  substances  control: 

Interagency  Testing  Committee;  seventeenth 

report:  inquiry 

Federal  Aviation  Administration 

N0T1CCS 

Meetings: 
Aeronautics  Radio  Technical  Commission  (2 
documents) 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Terminal  equipment  connection  to  telephone 
network,  equipment  registration  program; 
application  processing  procedures  and  removal 
of  obsolete  provisions 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance:  communities  eligible  for  sale: 
Texas  et  al. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 
Disaster  and  emergency  areas: 

Pennsylvania 

Virginia  (4  documents) 

West  Virginia  {2  documents) 
Emergency  food  and  shelter  program: 
Award  amounts 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Incremental  pricing;  acquisition  cost  thresholds; 

correction 
Organization,  functions,  and  authority  delegations: 

Chief  Administrative  Law  Judge;  designation  of 

presiding  officers,  etc.;  correction 

f>ROf>OSEO  RULES 

Investigations;  policy  and  procedures;  withdrawn 

NOTICES 

Hearings,  etc.: 
Alabama-Tennessee  Natural  Gas  Co. 
Bangor  Hydro-Electric  Co. 
Boston  Edison  Co. 
Central  Illinois  Light  Co. 
Commonwealth  Edison  Co.  [2  documents) 

Citizens  Energy  Corp.  et  al. 

Connecticut  Light  &  Power  Co.  (3  documents) 

Consumers  Power  Co. 

El  Paso  Electric  Co. 

EnTrade  Corp. 


47589 
47590 
47590 
47590 
47590 
47591 
47591 
47592 
47592 
47592 
47593 
47593 
47593 
47593 
47594 
47594 
47595 
47595 
47595 
47595 
47596 
47596 
47596 
47596 


Florida  Power  Corp. 
Idaho  Power  Co. 
Kansas  Gas  &  Electric  Co. 
Montana  Power  Co. 
Niagara  Mohawk  Power  Corp. 
Northern  States  Power  Co.  (2  documents) 
Northwest  Central  Pipeline  Corp. 
Northwest  Pipeline  Corp. 
Ohio  Power  Co. 

Orange  &  Rockland  Utilities.  Inc. 
Pacific  Gas  &  Electric  Co. 
Pacific  Gas  &  Electric  Co.  et  aL 
Portland  General  Electric  Co. 
Public  Service  Co.  of  Indiana.  Inc. 
Public  Service  Co.  of  New  Hampshire 
Public  Service  Co.  of  Oklahoma 
San  Diego  Gas  &  Electric  Co. 
South  Carolina  Generating  Co..  Inc. 
U-T  Offshore  System 
Vesta  Energy  Co. 
Virginia  Electric  &  Power  Co. 
Washington  Water  Power  Co. 
West  Texas  Utilities  Co. 
Hydroelectric  applications 


Federal  Grain  Inspection  Service. 

NOTICES 

Agency  designation  actions: 
47570        Texas 

Federal  Home  Loah  Bank  Board 

NOTICES 

47652     Meetings;  Sunshine  Act 
Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
First  Perry  Independent  Bancorp,  Inc..  et  aL 
Irving  Bank  Corp.  et  al.;  correction 

Federal  Reserve  Bank  services;  fee  schedules  and 

pricing  principles: 
Private  sector  adjustment  factor 


47628 
47628 


47624 


47651 
47651 


47532 


47558 


47629 


Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
AIU  Insurance  Co. 
Classified  Insurance  Corp. 

Food  and  Drug  Administration 

RULES 

Color  additives: 
Canthaxanthin 
PROPOSED  RULES 
Drug  labeling: 

Sulfiting  agents;  warning' statement 
NOTICES 
Medical  devices;  premarket  approval: 

Hydracon  Corp. 


Geological  Survey 

NOTICES 

Grants;  availability,  etc.: 
47631         Water  resources  research  program 

Health  and  Human  Se  -vices  Department 

See  Food  and  Drug  Administration;  Public  Health 

Service. 
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-47572 

47572 
47572 


47634 


47630 
47631 


47702 
47700 


47632 


47573, 
47574 


Interior  Department 

See  Geological  Survey;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Paric 
Service. 

Internal  Revenue  Service 

PROPOSED  RULES 
Procedure  and  administration: 
Tax  return  preparers;  disclosure  information   , 

Intematioruil  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review 

Meetings: 
Biotechnology  Technical  Advisory  Committee 
Telecommimications  Equipment  Technical 
Advisory  Committee 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Burlington  Northern  Railroad  Co. 

Justice  Department 

See  Drug  Enforcement  Administration. 

Labor  Department 

See  Employment  and  Training  Administration; 
Mine  Safety  and  Health  Administration;  Pension 
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The  President 


Prodamatioii  5410  of  November  15,  1965 
Eugene  Onnandy  Appreciation  Day,  1985 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Eugene  Onnandy  was  a  consummate  musician  and  a  masterly  conductor,  as 
well  as  a  father  figure  and  an  inspiration  to  generations  of  ^ed  American 
musicians. 

As  music  director  of  the  I%iladelphia  Orchestra  for  44  years,  he  brought  that 
ensemble  to  a  point  of  such  polish  and  perfection  that  many  esteemed  it  the 
very  greatest  in  the  world.  No  one  could  mistake  the  "Philadelphia  Sound,"  a 
perfectly  pitched  and  artfully  blended  miracle  of  sonorities  that  was  at  once 
lush  and  supple.  Virgil  Thomson,  the  noted  critic  has  described  Ormandy's 
goal  as  "beauty  of  sound  and  virtuosity  of  execution  .  .  .  at  the  service  of  the 
music  in  complete  humility." 

Maestro  Ormandy  achieved  that  goal  by  dint  of  patience,  persuasion,  and 
example.  He  persuaded  his  musicians  to  do  it  his  way  without  taunts  or 
tantrums.  They  knew  how  much  he  loved  the  music,  how  much  he  loved  the 
audiences,  and  how  much  he  loved  them.  They  could  not  fail  him — they  did 
not.  And  he  never  stinted  in  giving  his  musicians  the  credit  "They  play,"  he 
said  once  "as  one  great  Stradivarius,  not  as  individual  musicians." 

It  was  an  accurate  description  and  a  supreme  tribute  from  a  child  prodigy 
whose  musicial  genius  first  foimd  expression  on  the  violin — at  the  age  of 
three!  Bom  in  Budapest  on  November  18, 1899,  Eugene  Ormandy  came  to  the 
United  States  in  1921.  His  first  job  was  as  a  violinist  with  the  orchestra  of  the 
Capitol  motion  picture  theater  in  New  York  City.  Soon  he  became  its  conduc- 
tor. Then,  after  a  brief  stint  with  the  Minneapolis  Symphony,  Ormandy 
succeeded  the  legendary  Leopold  Stokowski  as  director  of  the  I%iladelphia 
Orchestra.  It  would  be  his  true  home  for  the  rest  of  his  life.  Under  the  magic  of 
his  baton,  conductor  and  orchestra  entered  the  musical  pantheon  of  the  United 
States  and  of  the  world. 

Eugene  Ormandy  brought  widespread  acclaim  to  his  adopted  nation,  which  he 
loved  with  the  passion  of  a  patriot.  He  served  as  an  ambassador  of  goodwill 
through  the  Philadelphia  Orchestra's  tours  of  China,  the  Soviet  Union,  South 
America,  Europe,  and  Japan. 

To  commemorate  these  magnificent  and  enduring  contributions  of  Eugene 
Ormandy  to  the  rich  cultural  traditions  of  the  United  States,  the  Congress,  by 
Senate  Joint  Resolution  174,  has  authorized  and  requested  the  President  to 
declare  the  anniversary  of  the  birth  of  Eugene  Ormandy  as  "Eugene  Ormandy 
Appreciation  Day"  and  called  upon  the  American  people  to  observe  the  day 
with  appropriate  ceremonies. 

NOW,  THEREFORE.  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  declare  November  18,  1985,  Eugene  Ormandy  Apprecia- 
tion Day. 
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m  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  m  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Pradaaiation  5411  of  November  15, 1985 
National  Adoption  Week,  1985 


By  the  President  of  the  United  States  of  Anmica 

A  Proclamation 

The  basic  iinit  of  our  society  is  the  family.  Families  transmit  the  values  and 
traditions  of  the  past.  They  are  the  primary  civilizing  agent,  preparing  the 
yoimg  for  good  citizenship.  It  is,  therefore,  fitting  that  we  give  special  recogni- 
tion to  those  generous  families  that  encourage  and  take  part  in  adoption. 

Children  who  live  in  a  permanent  home  with  caring  adoptive  parents  are  far 
less  likely  to  develop  emotional  and  psychological  problems.  We  must  encour- 
age the  effort  to  promote  the  adoption  of  all  children  without  famiUes — ^with 
particular  emphasis  on  those  who  are  older,  handicapped,  or  members  of 
minority  groups.  Whenever  possible,  the  adoption  process  should  work  to 
keep  siblings  together  as  they  are  placed  in  new  families. 

Through  promotional  efforts  in  the  workplace  and  through  inclusion  of  adop- 
tion benefits  in  employee  benefit  plans,  {he  American  corporate  sector  has 
been  supporting  the  adoption  of  children  with  special  needs.  Furthermore, 
through  the  Adoption  Assistance  and  Child  Welfare  Act,  many  children  with 
special  needs  have  been  adopted  who  otherwise  might  not  have  been. 

National  Adoption.Week  should  remind  us  that  no  woman  need  fear  that  the 
child  she  carries  is  unwanted.  It  is  a  sad  paradox  that  while  thousands  of 
American  couples  desperately  desire  to  adopt  a  baby,  many  women  who 
imdergo  abortions  every  year  in  the  United  States  are  unaware  of  all  the 
couples  eager  to  share  their  home  with  a  newborn  and  to  give  that  child  all  the 
love  and  care  they  would  give  if  they  had  been  its  natural  parents.  Adoption  is 
an  alternative  that  provides  family  life  for  children  who  cannot  live  with  their 
biological  parents,  and  it  is  especially  fitting  that  at  Thanksgiving  time  we 
emphasize  the  importance  of  family  hfe  through  the  observance  of  National 
Adoption  Week. 

This  week  provides  an  opportunity  to  reaffirm  our  commitment  to  give  every 
child  waiting  to  be  adopted  the  chance  to  become  part  of  a  family.  During  this 
holiday  season,  let  us  work  to  encourage  community  acceptance  and  support 
for  adoption,  and  take  time  to  recognize  the  efforts  of  adoptive  parent  groups, 
companies,  organizations,  and  agencies  that  assure  adoptive  placements  for 
waiting  children.  We  also  pay  tribute  to  those  magnanimous  people  who  have 
opened  their  homes  and  hearts  to  children,  forming  the  bonds  of  love  that  we 
call  the  family. 

The  Congress,  by  Senate  Joint  Resolution  51.  has  designated  the  week  of 
November  24  through  November  30. 1985.  as  "National  Adoption  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  November  24  through  November  30, 
1985.  as  National  Adoption  Week,  and  I  call  on  all  Americans  and  governmen- 
tal and  private  agencies  to  observe  the  week  with  appropriate  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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nrodnnatfon  502  of  Novembw  15.  IflK 

TlMBkighriag  Dtsfr  IflBS 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Althvu^  the  time  and  date  of  the  first  American  thanksgiving  observance 
may  be  imcertain,  there  is  no  question  but  that  this  treasiu«d  custom  derfves 
from  our  Judeo-Christian  heritage.  "Unto  Thee.  O  God,  do  we  give  ^anits,**  tte 
Psalmist  sang,  praising  God  not  only  for  the  "wondrous  woria"  al  Hi 
creation,  but  for  loving  guidance  and  deliverance  from  dangers. 

A  band  of  settlers  arriving  in  Maine  in  1607  held  a  service  of  thanks  for  their 
safe  journey,  and  twelve  years  later  settlers  in  Virginia  set  aside  a  day  of 
thanksgiving  for  their  survival.  In  1621  Governor  William  Bradford  created  the 
most  famous  of  all  such  observances  at  Plymouth  Colony  when  a  bounteous 
harvest  prompted  him  to  proclaim  a  special  day  "to  render  thanksgiving  to  the 
Almighty  God  for  all  His  blessings."  The  Spaniards  in  California  and  the 
Dutch  in  New  Amsterdam  also  held  services  to  give  public  thanks  to  God. 

In  IT/V,  during  our  War  of  Independence,  the  Continential  Congress  set  aside 
a  day  for  thanksgiving  and  praise  for  our  victory  at  the  battle  of  Saratoga.  It 
was  the  first  time  all  the  colonies  took  part  in  such  an  event  on  the  same  day. 
The  following  year,  upon  news  that  France  was  coming  to  our  aid,  George 
Washington  at  Valley  Forge  prescribed  a  special  day  of  thanskgiving.  Later,  as 
our  first  President,  he  responded  to  a  Congressional  petition  by  declaring 
Thursday,  November  28, 1789,  the  first  Thanksgiving  Day  of  the  United  States 
of  America. 

Although  there  were  many  state  and  national  thanksgiving  days  proclaimed  in 
the  ensuing  years,  it  was  the  tireless  crusade  of  one  woman,  Sarah  Josephs 
Hale,  that  finally  led  to  the  establishment  of  this  beautiful  feast  as  an  annual 
nationwide  observance.  Her  editorials  so  touched  the  heart  of  Abraham 
Lincoln  that  in  1863 — even  in  the  midst  of  the  Civil  War— he  enjoined  his 
countrymen  to  be  mindful  of  their  many  blessings,  cautioning  them  not  to 
forget  "the  source  from  which  they  come,"  that  they  are  "the  gracious  gifts  of 
the  Most  High  God.  .  ."  Who  ought  to  be  thanked  "with  one  heart  and  one 
voice  by  the  whole  American  People." 

It  is  in  that  spirit  that  I  now  invite  all  Americans  to  take  part  again  in  this 
beautiful  tradition  with  its  roots  deep  in  our  history  and  deeper  still  in  our 
hearts.  We  manifest  oxu:  gratitude  to  God  for  the  many  blessings  he  has 
showered  upon  our  land  and  upon  its  people. 

- 

In  this  season  of  Thanksgiving  we  are  grateful  for  our  abundant  harvests  and 
the  productivity  of  our  industries;  for  the  discoveries  of  our  laboratories;  for 
the  researches  of  our  scientists  and  scholars;  for  the  achievements  of  our 
artists,  musicians,  writers,  clergy,  teachers,  physicians,  businessmen,  engi- 
neers, public  servants,  farmers,  mechanics,  artisans,  and  workers  of  every  sort 
whose  honest  toil  of  mind  and  body  in  a  free  land  rewards  them  and  their 
families  and  enriches  oiu"  entire  Nation. 

Let  us  thank  God  for  our  families,  fiiends,  and  neighbors,  and  for  the  joy  of 
this  very  festival  we  celebrate  in  His  name.  Let  every  house  of  worship  in  the 
land  and  every  home  and  every  heart  be  filled  with  the  spirit  of  gratitude  and 
praise  and  love  on  this  Thanksgiving  Day. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  in  the  spirit  and  tradition  of  the  Pilgrims,  the  Continental  Congress, 
and  past  Presidents,  do  hereby  proclaim  Thursday.  November  28,  1985,  as  a 
day  of  national  Thanksgiving.  I  call  upon  every  citizen  of  this  great  Nation  to 
gather  together  in  homes  and  places  of  worship  and  offer  prayers  of  praise 
and  gratitude  for  the  many  blessings  Almighty  God  has  bestowed  upon  our 
beloved  country. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Executive  Order  12538  of  November  15,  1985 

Imports  of  Refined  Petroletim  Products  From  libya 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States,  including  Section  504  of  the  International  Seciirity  and  Develop- 
ment Cooperation  Act  of  1985  (Public  Law  99-83),  and  considering  that  the 
Libyan  government  actively  pursues  terrorism  as  an  instrument  of  state  policy 
and  that  Libya  has  developed  significant  capability  to  export  petroleum 
products  and  thereby  circumvent  Ae  prohibition  imposed  by  Proclamation  No. 
4907  of  March  10, 1982  and  retained  in  Proclamation  No.  5141  of  December  22, 
1983  on  the  importation  of  Libyan  crude  oil,  it  is  ordered  as  follows: 

Section  1.  (a)  No  petroleimi  product  refined  in  Libya  (except  petroleum 
product  loaded  aboard  maritime  vessels  at  any  time  prior  to  two  days  after 
the  effective  date  of  this  Executive  Order)  may  be  imported  into  the  United 
States,  its  territories  or  possessions. 

(b)  For  the  purposes  of  this  Executive  Order,  the  prohibition  on  importation  of 
petroleum  products  refined  in  Libya  shall  apply  to  petroleum  products  which 
are  currentiy  classifiable  under  Item  Numbers:  475.05;  475.10;  475.15;  475.25; 
475.30;  475.35;  475.45;  475.65;  475.70  of  the  Tariff  Schedules  of  the  United  States 
(19  U.S.C.  1202). 

Sec  2.  The  Secretary  of  the  Treasiuy  may  issue  such  rulings  and  instructions, 
or,  following  considtation  with  the  Secretaries  of  State  and  Energy,  such 
regulations  as  he  deems  necessary  to  implement  this  Order.  . 

Sec  3.  This  Order  shall  be  effective  immediately. 


THE  WHITE  HOUSE, 
November  15.  1985. 


a 


cnAJiAi^ 


\  VjL4KV<K--v 


Rules  and  Regulations 


47529 


Fedoal  Register 

Vol  Sa  No.  223 

Tuesday,  November  19,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appNcabtlity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Ksted  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
wook. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart97 

IDocfcat  No.  85-104] 

Overtime  Services  Relating  to  imports 
and  Exports;  Commuted  Traveltime 
Allowances 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  amends  the 
regulations  in  9  CFR  Part  97  which 
prescribe  commuted  traveltime 
allowances.  The  regulations  are 
amended  by  adding  commuted 
traveltime  periods  for  traveling  from 
certain  duty  stations  in  Illinois  to  other 
specified  locations  within  Illinois  where 
services  are  to  be  performed. 
EFFECTIVE  DATE:  November  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT! 
Louise  Rakestraw  Lothery,  Assistant 
Executive  Officer.  VS,  APHIS,  USDA, 
Room  857.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
301-436-8511. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  97, 
entitled  "Overtime  Services  Relating  to 
Imports  and  Exports."  (referred  to  below 
as  the  regulations),  set  forth  provisions 
for  obtaining,  on  a  reimbursable  basis, 
inspection,  laboratory  testing, 
certification,  or  quarantine  services 
pertaining  to  the  importation  and 
exportation  of  animals,  animal 
byproducts,  or  other  commodities, 
during  Sundays,  holidays,  or  at  other 
times  outside  the  regular  tour  of  duty  of 
Veterinary  Services  (VS)  employees 
who  perform  such  services.  These 
services  are  provided  upon  request  to 


any  person,  firm,  or  corporation  having 
ownership,  custody,  or  control  of  the 
animals  or  commodities  requiring  such 
services. 

The  regulations  provide  that  under 
certain  circumstances  the  charges  for 
reimbursable  services  of  a  VS  employee 
shall  indude  charges  for  a  commuted 
traveltime  period.  Section  97.2  of  the 
regulations  contains  administrative 
instructions  prescribing  commuted 
traveltime  periods.  Traveltime  periods 
reflect,  as  nearly  as  is  practicable,  the 
time  required  for  a  VS  employee  to 
travel  from  the  employee's  duty  station 
to  the  locaUty  where  the  service  is 
provided  and  to  return  to  the  employee's 
duty  station. 

Tius  document  amends  S  97.2  of  the 
regulations  by  adding  commuted 
traveltime  periods  for  traveling  from 
certain  duty  stations  in  Illinois  to  other 
locations  within  Illinois  where  services 
are  to  be  performed  (the  amendments 
are  set  forth  in  the  rule  portion  of  this 
document).  This  action  is  necessary  to 
inform  the  public  that  VS  employees  are 
available  to  travel  from  such  duty 
stations  to  perform  services  at  the 
specified  locations  and  to  inform  the 
pubUc  of  the  commuted  traveltime 
periods  for  such  travel. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  rule  is  issued  in  conformance 
with  Executive  Order  12291  «nd  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  tvill  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

The  number  of  animals,  animal 
byproducts,  or  other  commodities 
requiring  inspection  and  other  services 
of  a  VS  employee  on  a  Sunday,  holiday, 
or  overtime  basis  at  the  affected 


locations  represent  an  insignificant 
portidn  of  the  total  number  of  animals, 
animal  byproducts,  and  other 
commodities  that  require  such  services 
at  locations  in  the  United  States. 
Under  these  circumstances,  the. 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  had 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveltime  periods 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
pubUc  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  in  found  for 
making  this  rule  effective  less  than  30 
days  after  publication  of  this  document 
in  the  Fedoal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  tc  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 

List  of  Subjects  in  9  CFR  Part  97 

Exports.  Government  employees. 
Imports,  Livestock  and  livestock 
products.  Poultry  and  poultry  products. 
Transportation. 

PART  Qr'-OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

Under  the  circumstances  described 
above,  9  CFR  Part  97  is  Amended  as 
follows: 

1.  The  authority  citation  for  Part  97  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  97  are  removed: 
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Authority:  7  U.S.C.  2260;  49  U.S.C.  1741;  7 
CFR  2.17,  2.51.  and  371.2(d). 

2.  Section  97.2  is  amended  by  adding 
in  alphabetical  order  the  information 
shown  below: 


§97.2 


hi,atfT»r  iLn_Bfc^ 


Commuted  TRAWELme  Auowances 

(In  hum] 

Uxalion  coMMd 

SmadfeOM 

MMO- 

POMm 

warn 

OUMI* 

•                           • 

Mnoa: 

•             • 

• 

CainpGrowa 

do ._ 

5 

Pxn. 

^ 

3 

•                           • 

•               • 

• 

Done  at  Washington.  D.C.  this  14th  day  of 
November  1985. 
B.G.|ahMaii, 

Acting  Deputy  Admuiistrator,  Veterinmj 
Services. 

[FR  Doc  85-27494  Filed  11-18-8S:  8.-4S  am) 

BILUNG  CODE  M10-S4-H 


COMMOOfTY  RITURES  TnADINQ 
COMMISSION 

17  CFR  PART  140 

Delegation  of  Authority  To  Issue 
SpedaiCalls 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

summary:  The  Commission  is  amending 
S  140.74  of  its  rules  by  adding  a 


provision  delegating  authority  to  the 
Director  of  the  Division  of  Economic 
Analysis,  or  the  Director's  designee,  to 
issue  special  calls  under  Commission 
Rule  18.04  requiring  the  filing  of  a  Form 
40.  This  delegation  clarifies  Commission 
Rule  l&Ol  17  CFR  18.04  (1985),  which 
provides  that  the  Commission's  designee 
may  issue  such  special  calls.  The 
Commission's  action  relates  solely  to 
agency  organization,  procedure  and 
practice. 

EFFECTIVE  DATE:  November  19. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  M.  Architzel  Chief  Counsel. 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washingtoa  DC  20581.  Telephone  (202) 
254-699a 

SUPPLEMENTARY  INFORMATION: 

Commission  Rule  18.04, 17  CFR  ia04. 
provides  that  every  trader  who  holds  or 
controls  a  reportable  option  position 
shall  file  a  "Statement  of  Reporting 
Trader"  (Form  40)  within  one  business 
day  after  a  special  caD  by  the 
Commission  or  its  designee.  In  order  to 
clarify  and  codify  this  designation,  the 
Commission  is  amending  Rule  140.74. 17 
CFR  14a74,  explicitly  to  delegate  this 
authority  to  the  Director  of  the  Division 
of  Economic  Analysis  or  the  Director's 
designee.  The  issuance  of  special  calls 
for  Form  408  is  routine  in  nature  and 
delegation  of  this  authority  will 
streamline  Commission  procedures. 

The  Commission  has  determined  that 
this  amendment  to  Part  140  relates 
solely  to  agency  organization,  procedure 
and  {HBctice.  Therefore,  the  provisions 
of  the  Administrative  Procedure  Act.  5 
U.S.C.  553,  which  generally  require 


notioe  of  proposed  rule  making  and 
which  provide  other  opportunities  for 
public  participation,  are  not  applicable.* 

The  Commission  further  finds  that, 
because  the  proposed  rule  has  no       ^ 
adverse  effect  upon  a  member  of  the 
public,  but  rather  codifies  and  clarifies 
its  existing  procedures,  there  is  good 
cause  to  make  this  amendment  effective 
immediately  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Conflicts  of  interest 
Functions  (Government  agencies), 
^lecial  calls. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  sections  2(a)(ll),  4c,  4g,  4i,  4n, 
and  8a  of  the  Commodity  Exchange  Act 
7  U.S.C.  4a(j).  6c,  6g,  6i.  6n  and  12a,  the 
Commission  hereby  amends  Chapter  I  of 
title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  140-ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

1.  The  authority  citation  for  Part  140, 
i  140.74  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  4. 8c.  6g.  81,  6n,  and  12a. 

2.  Part  140  is  amended  by  revising 
{  140.74  to  read  as  follows: 

S  140.74    Delegation  of  Authority  to  Issue 
Spedai  Gate  for  Series  03  Reports  and 
Fonii40. 

(a)  The  Commodity  Futures  Trading 
Commission  hereby  delegates,  imtil  sudi 


■Simiiariy.  the  provinoos  of  the  Regulatory 
Flexibility  Act  Pub.  L,  96-364.  M  St  it.  1104.  do  not 
apply.  See  S  VS.C.  601(2). 


time  as  the  Coouaisnon  orden 
othenviae.  to  the  Director  of  the  Division 
of  Economic  Analysis,  or  the  Director's 
designee,  the  autlmrity  to  issue  spedal 
caDs  under  (k>inini8sion  Rule  18JX)  for 
series  03  reports,  and  under  Commission 
Rule  ia04  for  a  Form  4a 

(b)  The  Director  of  the  Division  of 
Economic  Analysis  may  submit  any 
matter  which  has  been  delegated  to  the 
Director  under  paragraph  (a)  of  this 
section  to  the  Commission  for  its 
consideration. 

(c)  Nothing  in  this  section  may 
prohibit  the  Commission,  at  its  election, 
from  exercising  the  authority  delegated 
to  the  Director  of  the  Division  of 
Economic  Analysis  under  paragraph  (a) 
of  this  section. 

lasued  in  Washington,  DC  on  November  12, 
19B5,  by  the  Commission. 
Jeaa  A.  Wabb. 

Secretary  to  the  Commisaion. 
(FR  Doc  85-27315  Filed  11-18-85;  8:45  am] 

BOXmO  CODE  USI-OI-M 


17  CFR  Part  140 

Dtiegation  of  Authority  To  DetermirM 
To  Publish  an  Application  for  Contract 
Marlcet  Designation 

agency:  Commodity  Futures  Tradmg 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
Part  140  of  its  rules  by  adding  a 
provision  delegating  to  the  Director  of 
the  Division  of  Economic  Analysis,  with 
the  concurrence  of  the  General  Counsel, 
authority  to  publish  in  the  Federal 
Register  notice  of  the  availability  for 
comment  of  the  proposed  terms  and 
conditions  of  applications  for  contract 
market  designation.  This  delegation  is 
intended  further  to  streamline  the 
contract  review  process  while  saving 
Commission  resources.  The  Commission 
is  also  delegating  its  authority  to  publish 
for  public  comment  proposed  exchange 
rule  amendments  of  major  economic 
significance.  This  is  intended  to 
expedite  rule  review  procedures  and 
save  Commission  resources.  The 
Commission's  action  relates  solely  lo 
agency  organization,  procedore  and 
practice. 

EFTECmfC  date:  November  19, 196S. 


FOR  FURTHER  MF0RMAT10N  CONTACT: 

Paul  M.  Architzel  Chief  Counsel, 

Division  of  Economic  Analysis, 


Commodity  Futures  Trading 

Commission,  2033  K  Street  N.W. 
Washington.  D.C  20581,  Telephone  (aOZ) 
254-6990. 

irifiTi  rMrrraRnr  ■rnnw  inw.  tIll 
Futures  Trading  Act  of  1982.  Pub.  L.  97- 
444,  96  Stat  2294,  amended  jj^^ctiont  8 
and  5a(12]  of  the  Commodity  Exchange 
Act  to  provide  that  the  Commission 
must  consider  applications  for  contract 
market  designation  within  one  year  of 
the  submission  of  the  application  and 
must  review  proposed  exchange  rule 
amendments  widiin  six  months  of  their 
submission.  7  U.S.C.  8  and  7a(12).  in 
light  of  these  time  constraints,  and  to 
further  good  agency  administration,  the 
Commission  has  studied  its  review 
procedures  for  contract  market 
apphcations  and  proposed  exchange 
rule  amendments  and  has  endeavored  to 
streamline  these  procedures  wherever 
possible. 

It  has  been  the  long-standing  practice 
of  the  Commission  to  request  comment 
from  the  public  on  the  terms  and 
conditions  of  proposed  futures 
contracts.  This  comment  process 
benefits  the  Commission  through  its 
receipt  of  informed  public  comment  on 
various  applications  for  designation. 
Accordingly,  the  Commission  routinely 
has  published  in  the  Federal  K^gistar  a 
notice  of  the  availability  of  the  proposed 
terms  and  conditions  of  each  application 
for  contract  maricet  designation  ^d 
request  for  public  comment  It  has  been 
the  Commission's  policy  that  such  notice 
and  request  for  comment  be  published 
as  soon  as  practicable  after  submission 
of  the  application. 

With  respect  to  proposed  exchange 
rule  amendments.  Section  5a(12)  of  the 
Commodity  Exchange  Act  provides  that 

[a]t  least  thirty  days  before  approving  any 
rules  of  major  economic  significance,  as 
determined  by  the  Commissioo.  tlx 
Commission  shall  publish  a  notice  of  such 
rules  in  the  Fedecal  Register. 

The  Commission  has  adopted  a 
functional  test  to  ascertain  those  rule 
amendments  which  may  have  economic 
signiHcance.  For  the  most  part,  the 
determination  whether  to  solicit  public 
comment  on  specific  proposed  exchange 
rule  amendments  is  routine  and 
straightforward. 

To  eliminate  the  necessity  for  the 
Commission  itself  routinely  to  consider 
whether  to  publish  a  notice  of 
availability  of  each  designation 
application  and  each  proposed 
exchange  rule  amendment  of  major 


economic  significance,  the  Commission 
is  amending  Part  140  of  its  rules  by 
adding  S  lAOJOb  which  delegates  to  the 
Director  of  the  Division  of  Economic 
Analysis,  or  the  Director's  designee, 
with  the  concurrence  of  the  General 
Counsel,  Ae  authority  to  publish  such 
notices  in  the  Federal  Register.  The 
Commission  believes  that  thia 
delegation  will  further  its  goal  of 
streamlining  designation  and  exchange 
rule  amendment  review  procedures. 

The  Commisston  has  determined  that 
this  amendment  to  Part  140  relates 
solely  to  agency  ofganization.  procedure 
and  practice.  Therefore,  the  provisions 
of  \he  Administrative  Proceduie  Act,  S 
U.S.C.  553.  which  generally  require 
notice  of  proposed  nile  making  and 
which  provide  other  opportunities  for 
public  participation,  are  not  applicable' 

The  Commission  further  finds  that, 
because  the  proposed  rule  has  no 
adverse  effect  upon  a  member  of  the 
public  but  rather  provides  a  benefit  by 
increasing  the  speed  with  which  public 
comment  can  be  solicited  on 
applications  for  contract  market 
designation  and  in  proposed  rule 
amendments  of  major  economic 
significance,  there  is  good  cause  to  make 
this  amendment  effective  immediately 
upon  publication  in  the  Federal  Re^ster. 

List  of  Subjects  in  17  CFR  Part  140 

Authority  delegations  (Government 
agencies).  confUcts  of  interests.  Contract 
market  dbesignation.  contract  markets, 
application  for  contract  market 
designation,  delegation,  exchange  rule 
amendments,  organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  and 
piusuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  sections  2(a)  (11),  5,  5a(12) 
and  6  of  the  Commodity  Exchange  Act  7 
U.S.C.  4  a(j),  7.  7a(12)  and  8.  the 
Commission  hereby  amends  Chapter  I  of 
title  17  of  the  Code  of  Federal 
Regulation  as  foUotvs: 

PART  140-Of1GANtZAT1ON, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

1.  The  authority  citation  for  Part  140, 
S  140.96  is  added  to  read  as  followK 

Authority:  7  U.S.C.  4a{j),  7, 7a(12)  and  B. 


■  Sunilariy.  the  provisioes  of  the  H^aUtoiy 
Flexibility  Act.  Pub.  L  98-354. 94  StaL  1161  do  nsA 
aiviy- Sm  t  use  «m  (2). 
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2.  Part  140  is  amended  by  adding 
§  14a9e  to  read  as  follows: 

§14096  OategMlonofaiitttorttyto 
niiilifi  111  Ilia  raitwy  niiiiiM 

(a)  The  Commodity  Futures  Trading 
Commission  hereby  delegates,  until  such 
time  as  the  Commission  orders 
otherwise,  to  the  Director  of  the  Division 
of  Economic  Analysis  or  the  Director's 
designee,  with  the  concurrence  of  the 
General  Coimsel  or  the  General 
Counsel's  designee,  the  authority  to 
publish  in  the  Federal  Register  notice  of 
the  availability  for  comment  of  the 
proposed  terms  and  conditions  of 
applications  for  contract  market 
designation,  and  to  determine  to  publish, 
and  to  publish,  requests  for  public 
comment  on  proposed  exchange  rule 
amendments  of  major  economic 
significance. 

(b)  The  Director  of  the  Division  of 
Economic  Analysis  may  submit  any 
matter  which  has  been  delegated  to  the 
Director  under  paragraph  (a)  of  this 
section  to  the  Commission  for  its 
consideration. 

(c)  Nothing  in  this  section  may 
prohibit  the  Commission,  at  its  election, 
from  exercising  the  authority  delegated 
to  the  Director  of  the  Division  of 
Economic  Analysis  under  paragraph  (a) 
of  this  section. 

Issued  in  Washington,  D.C.  on  November 
12, 1985,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  to  the  Commission. 
[FR  Doc.  85-27316  Filed  11-18-85;  8:45  amj 
BNJJNQ  cooe  nst-01-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 

[Oocfcet  No,  RM7»-14-000] 

Publication  of  Incremental  Pricing 
Acquisition  Cost  Threatwlds  Under 
Title  II  of  the  NGPA;  Erratum 

October  31, 1965. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Order  Prescribing  Incremental 

Pricing  Thesholds;  correction. 

summary:  On  October  24. 1985.  the 
Director.  Office  of  Pipeline  and  Producer 
Regulation  issued  an  Order  Prescribing 
Incremental  Pricing  Thresholds  (50  FR 
45103.  October  3a  1985].  By  this  notice, 
the  Order  is  hereby  corrected.  Under  the 
category  "Incremental  Pricing 
Threshold"  for  the  month  of  November. 


1985.  the  price  should  read  "$2,446" 
instead  of  "$2,454". 

DATi:  The  erratum  notice  was  issued  on 
October  31, 1985. 

TOR  RJRTHCR  INFORMATION  CONTACT: 

Kenneth  A  Williams.  Director,  Office  of 
Pipeline  and  Producer  Regulation  (202) 
357-8500. 

KaniMtfa  F.  Phimb, 

Secretary. 

Pll  Doc  85-26407  Filed  11-18-65: 8:45  am] 

MLLMQ  COOC  1717-01-11 

18CFRPart375 
[Docket  No.  RMSS-ie-OOO) 

Delegation  to  tttc  Chief  Administrative 
Law  Judge;  Correction 

Issued  November  8, 1985. 
aoency:  Federal  Ene'rgy  Regulatory 
Commission. 
action:  Final  rule. 

summary:  This  document  corrects  a 
delegation  amended  in  the  final  rule 
issued  in  this  docket  on  May  23. 1985.' 
The  correction  is  necessary  in  order  to 
correct  the  inadvertent  removal  of  the 
delegation  to  the  General  Counsel  of  the 
authority  to  designate  presiding  officers 
for  appeals  from  orders  of  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation  on  requests  for  adjustment 
relief  under  section  502(c)  of  ihe  Natural 
Gas  Policy  Act.* 
EFFECTIVE  DATE:  May  23, 1985.  ' 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  Howe,  Jr.,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  202-357- 
8308. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  18  CFR  Part  375 

Authority  delegations  (Government 
agencies].  Seals  and  insignia.  Sunshine 
Act 

PART  375— (AMENDED) 

Accordingly,  Chapter  I,  title  18,  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  The  authority  for  Part  375  continues 
to  read  as  follows: 

Autliority:  Department  of  Energy 
Organization  Act  (42  U.S.C  7101-7352).  E.O. 


12009, 3  CFR.  1977  Comp..  p.  142; 
Administrative  Procedure  Act  (5  U.S.C  553); 
Federal  Power  Act  (16  U.S.C-  79l-828c),  as 
amended:  Natural  Gas  Act  (IS  U.S.C.  717- 
717w),  as  amended;  Natural  Gas  Policy  Act  of 
1978  (15  U.S.C.  3301  et  seq.);  Public  Utilities 
Regulatory  Policies  Act  of  1978  (16  U.S.C. 
2601  et  seq.)  unless  otherwise  noted. 

2.  In  S  375.309,  paragraph  (e)  is 
redesignated  as  paragraph  (f).  and  a 
new  paragraph  (e)  is  added  to  read  as 
follows: 


S  375.309 

Couneet 


Delegations  to  the  General 


'  Delegation  to  the  Chief  Administrative  Law 
Ndge,  50  FR  21428  (May  24, 1985)  (Order  Na  421). 

'The  Commission  also  made  clear  the  intent  that 
this  authority  remain  with  the  General  Counsel  in  a 
separate  final  rule  issued  the  same  day  as  the  rule 
issued  in  this  docket.  EstabUshment  of  Final  NGPA 
Adjustment  Procedures,  SO  FR  21580,  21594  (May  28, 
1985)  (Order  No.  24-C). 


(e)  Designate  presiding  officers  for 
proceedings  under  S  385.1110.  who  will 
have  all  the  authorities  and  duties 
vested  in  presiding  officers  by  that 
section  and  other  applicable  rules  in 
conductiag  proceedings  pursuant  to 
section  502(c]  of  the  Natural  Gas  Policy 
Act  of  1978. 15  U.S.C.  3301-3432  (1982). 
***** 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  85-27455  Filed  11-18-85: 8:45  am] 

WtUNO  CODE  •717-0t-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  85C-041S] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Canthaxantfiin 

aqency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  canthaxanthin  as  a  color 
additive  in  broiler  chicken  feed  to 
enhance  the  yellow  color  of  broiler 
chicken  skin.  This  action  responds  to  a 
petition  filed  by  Hoffmann-LaRoche,  Inc. 

DATES:  Effective  December  20, 1985, 
except  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objections; 
objections  by  December  19, 1985. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  J.  Lin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-426-5487. 
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tea 


notice  pubJiflhed  in  

of  January  4, 1972  (07  FK  28),  n)A 
announced  flut  a  petitim  (CAP  ICOIOIJ 
had  been  filed  by  Jinltrmaanj^Hnr^ 
Inc.,  Nutley.  JN]  OTllQ,  propoaiag  tkat 
9  8.328  (subsequenUy  secodiSed  as 
S  73.75  (21  CFR  73.75D  be  amended  to 
provide  for  the  safe  nse  of 
canthaxanAin  in  diicftcen  feed  as  an  aid 
in  the  pigmentation  of  diidcen  sldn.  The 
petition  was  filed  under  section  TOflJd)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  fZl  U.S.C  37B(d)). 

PDA  receiwd  one  comment  on  ftie 
petition,  wrhidi  indaded  seyeral 
assertioRs  about  tiw  me  of 
canthaxandiin  in  diidcen  feed. 

1.  The  comment  asaetted  that  "a 
heahhy  chicken  pigments  natarelly  from 
the  xantfaophyUs  vrhtch  are  present  in 
com.  com  gluten  bmbI,  aUatfe  oeaL  and 
marigold  products." 

While  the  agency  a^^es  with  this 
statement,  it  does  not  understand  its 
relevance  to  this  prooeediog. 
Canthaxanthin  prodacea  the  saoie  effect 
as  the  products  aieatiaiied  in  the 
commenL  The  main  d^erence  between 
the  products  cited  by  tlie  comment  and 
canthaxanthin  is  that  the  former  are 
derived  from  aataral  sources,  whiie 
canthaxanlhin  is  prepared  ayntheticaUy. 
The  fact  that  canthaxaothin  is 
synthetically  produced  does  not  pcovide 
a  basis  for  denyiqg  the  petition. 

Z  The  comment  said  mat  it 
"questioned  the  safety  *  *  *  of 
artificially  coloring  poultry."  No 
supporting  information  was  indnded  in 
the  comment. 

FDA  finds  that  the  petitioned  use  of 
canthaxanthin  is  safe.  Canthaxaatfiin  is 
currently  regulated  (21  CFR  7X75)  for 
use  in  coloring  foods  generally,  lliis 
regulation  was  based  on  safety  data, 
including  the  residts  of  a  2-year  fee^Hng 
study  and  a  6^month  feeding  stncty  in 
rats  and  a  S-month  feeding  stody  in 
dogs,  submitted  in  color  additive 
petition  0GetM7.  FDA  has  established  an 
acceptable  daily  hitake  for 
canthaxanthin  of  150  miiligranu  per 
person  per  day  from  the  no-effect  level 
in  rats  in  the  Z-3rear  feeding  stody. 

The  exiatkig  regalatian  far 
canthaxanthin  lestricts  the  amoont  of 
this  odor  additive  that  may  be  added  to 
food  Id  not  more  than  SO  onlhgni'a  per 
pound  of  solid  or  ipwisohd  food  or  per 
pint  of  liqoid  food,  if  all  food  that  a 
person  ate  contained  canthaxantfaiB  at 
this  majdnnnn  penaitted  level,  the 
estimated  daily  intake  of  tins  cafor 
additive  aroold  not  exceed  100 
milhgraoB  per  peiaon  per  day. 

FDA  has  detennined.  based  on  tlie 
highest  canthaxanthin  resitfaies  foand  in 


the  tjaauee  of  diickens  fod  i 
additive  in  testing  done  for  CAPlGnoi 
and  on  the  other  information  in  this 
petition,  that  the  eatiaoatad  datty  inlaka 
of  canthaxanthin  from  the  petiiianed  use 
would  not  exceed  0  miffigrams  per 
person  per  day. 

Tlierefore.  even  if  the  «»«*?'nRt«»d  dai^ 
intake  frtun  the  petiOoaad  use  of 
canthaxanthin  is  added  to  Uie  ogHmat^^ 
daily  intake  from  the  listed  use,  a  very 
consenrativife  a|i|auadi  to  e»iriil»tw^  the 
potential  exposure,  the  estimated  daiiy 
intake  (106  milligrams  per  person  per 
day)  of  this  color  additive  wotdd  still  be 
well  vritlnn  the  acceptable  daily  inlaka. 
On  this  baais.  FDA  "i«»r'iMhw  that  then 
is  a  reaaonaUe  certainty  of  no  haim 
from  the  petitioned  ase  of 
canthaxantliin. 

S.  The  oorament  also  said  that  it 
"questioned  *  *  *  theedacsand 
deceptive  practice  of  artifioiaily  oohvis^ 
poaitiy."  No  stqiportfog  infonnatioo  was 

innlHriari  in  t>i»  nmmmtm^ 

U  has  been  FDA's  longstanding 
practice  to  pemit  the  ase  of  color 
additives  to  color  rJiM^f^m  tioR. 
R^ulations  listhig  color  additives  far 
this  use  (21  CFR  70275. 75.206.  and 
71315)  have  been  in  effect  smce  Ifloa 
During  that  time,  the  agency  h^«» 
received  no  indication  that  consumers 
are  concerned  about  this  practice,  or 
that  they  re^rd  it  as  »in«»thir.fl|  or 
deceptive.  Therefore.  FDA  coodudes 
that  there  is  no  basis  to  conclude  ^t 
the  petitioned  use  will  promote 
deception  of  the  consumer. 

4.  Hie  comment  stated  that  "many  of 
our  consumers  are  aware  of  die  feed 
additive  being  fed  to  poidtry."  The 
comment  said  that  it  believes  that  "a 
synthetic  color  such  as  cantiiaxantfahi 
will  cause  adverse  reactioRS  In  the 
arinds  of  the  consumers  and  a 
subsequent  reduction  in  consumption  of 
poultry.** 

The  issue  represented  by  this 
comment  is  one  of  consumer  prefeieiioe. 
As  such,  it  is  not  one  that  FDA  can 
consider  in  regulating  a  color  additiv& 
Consumer  preference  is  not  a  relevant 
factor  in  FDA's  evahntian  of  whether  a 
color  additive  is  safe  and  sattaWe. 
Therefore,  the  agency  condadea  that 
this  comment  does  not  provide  a  basis 
for  not  approving  this  color  additive  aae. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  materiai  and 
condndes  that  the  proposed  ass  of 
canthaxanthin  is  safe  and  wataMf.  and 
that  S  73.75  should  be  amended  as  aet 
forth  below.  In  addition,  based  opon  the 
factors  listed  in  i  7L20(b)  (21  OFR 
7l2Q(b)).  the  agency  condudes  dmt 
certification  of  rMmrimv^ithin  is  not 
necessary  for  the  protection  of  the 


poblic  hoahh  As  requested  in  die 
petitian,  FDA  has  limited  the  aasount  of 
canthaxanthin  that  can  be  incorporated 
into  (faefieed  to^^lanU^aaisper 

kilogram  (4  grams  per  ton). 

In  accordance  with  S  71.15(a)  (21  CFR 
n.l5[aH.  die  petitioa  and  the  iVmannnts 
that  FDA  considered  and  relied  upon  in 
reacUng  its  decision  to  approve  the 
petition  are  available  for  inapectian  at 
the  Center  for  Food  Safety  and  Appiied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  Ijsted  above.  As 
provided  in  21  CFR  71.15(b),  the  agency 
will  delete  from  the  documents  any 
materieds  that  are  not  available  for 
public  diadoeare  befaae  aaldng  the 
documents  available  far  inspection. 

The  agency  has  carefofly  considerBd 
the  potential  environmental  effects  of 
this  action  and  has  oomdnded  liiat  the 
actioB  will  not  have  a  siyiificaBt  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  findij^  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  throagh  FVidby.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
pubbsfaed  in  the  FMend  Re^ster  of 
April  26.  W8S  (90  PR  leSW,  effective  Jdy 
25. 1985).  Under  the  new  rale,  an  action 
of  this  type  would  require  an 
environmeatai  assessment  under  21  CHI 
25.31a(a). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  (December  19, 1986) 
file  widi  the  Dockets  Management 
Brandt  (address  above)  written 
objections  thereto.  Objections  shall 
show  how  the  person  filing  will  be 
adversely  affected  by  the  regulation, 
specify  with  particularity  the  provisions 
of  the  regulatioo  deemed  objectionable, 
and  state  the  grounds  for  the  objections. 
Objections  shall  be  filed  in  accordance 
with  the  requirements  of  21  CFR  71.30.  If 
a  hearing  is  requested,  the  objections 
shall  state  the  issues  for  the  hearing  and 
shall  be  supported  by  grounds  factuaOy 
and  legally  suffident  to  justify  the  relief 
sought,  and  shall  indude  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objections  in 
the  event  that  a  hearing  is  held.  Three 
copies  of  all  docimients  shall  be  filed 
and  shall  be  identified  with  the  docket 
number  found  in  brackets  in  die  hearing 
of  this  document.  Any  objections 
received  may  be  seen  in  the  Dockets 
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Management  Branch  between  9  a  jn.  and 
4  p.m.,  Monday  through  Friday.  Notice 
of  Bling  of  objections  or  lack  thereof  will 
be  announced  by  publication  in  the 
Federal  Register. 

List  of  Subjects  in  21 CFR  Part  73 

Color  additives.  Cosmetics,  Drugs. 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  73  is  amended 
as  follows: 

PART  73-LlSTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  73  is  revised  to  read  as  follows: 

Authority:  Sees.  701.  706. 52  Stat.  1055-1056 
as  amended.)  74  Stat.  399-407  as  amended  (21 
U.S.C  371,  376);  21  CFR  5.ia 

2.  In  S  73.75  by  revising  paragraph  (c) 
to  read  as  follows: 

§73.75    Canttwxantt*!. 


(c)  Use  and  restrictions.  (1)  The  color 
additive  canthaxanthin  may  be  safely 
used  for  coloring  foods  generally  subject 
to  the  following  restrictions: 

(i)  The  quantity  of  canthaxanthin  does 
not  exceed  30  milligrams  per  pound  of 
solid  or  semisolid  food  or  per  pint  of 
liquid  food. 

(ii)  It  may  not  be  used  to  color  foods 
for  which  standards  of  identity  have 
been  promulgated  under  section  401  of 
the  act  tmless  added  color  is  authorized 
by  such  standards. 

(2)  Canthaxanthin  may  be  safely  used 
in  broiler  chicken  feed  to  enhance  the 
yellow  color  of  broiler  chicken  skin  in 
accordance  with  the  following 
conditions:  The  quantity  of 
canthaxanthin  incorporated  in  the  feed 
shall  not  exceed  4.41  milligrams  per 
kilogam  (4  grams  per  ton)  of  complete 
feed  to  supplement  other  known  sources 
of  xanthopbyll  and  associated 
carotenoids  to  accomplish  the  intended 
effect 
***** 

Dated  November  12. 1965. 
Mervin  H.  Shumata, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc  85-27474  Filed  11-18-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY  .c  ^ 

40  CFR  Parts  704  ami  7ft ' 

[OPTS-82016A;  tSH  FRL-2M0-1] 

HexachloronortxNTUKliana;  Submission 
of  NoUca  of  Manufacturs,  Import,  or 
Procassing  and  Datarmlnation  of 
Significant  Now  Usa 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  requiring  certain 
manufacturers,  importers,  and 
processors  of  hexachloronorbomadiene 
(HEX-BCH:  CAS  No.  338^71-7)  to 
submit  to  EPA  a  report,  under  section 
8(a)  of  the  Toxic  Substances  Control  Act 
(TSiCA),  and  other  manufacturers, 
importers,  and  processors  of  HEX-^H 
to  submit  a  significant  new  use  notice 
imder  section  5(a)  of  TSCA.  The  reports 
and  notices  will  allow  EPA  to  monitor 
the  volume  of  HEX-BCH  manufactured, 
imported,  and  processed;  the  number  of 
individuals  exposed  to  HEX-BCH;  the 
manner  of  its  environmental  release; 
and  the  method  of  its  disposal.  EPA  will 
evaluate  the  reported  information  to 
determine  if  further  regulatory  action  is 
needed. 

DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271).  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  daylight  time  on 
December  3. 1985.  This  rule  becomes 
effective  on  January  2, 1986. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW..  Washington,  D.C.  20460.  Toll  free: 
(800^24-0065).  In  Washington,  D.C: 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 
SUPPLEMENTARY  INFORMATION: 

L  Authority 

The  Agency  is  promulgating  this  rule 
under  two  sections  of  TSCA,  sections 
8(a)  and  5(a)(2).  Section  8(a)  (15  U.S.C. 
2607(a)]  authorizes  EPA  to  require 
persons  (other  than  small 
manufacturers,  importers,  and 
processors)  who  manufactiwe,  import,  or 
process  a  chemical  substance  to  submit 
such  reports  as  the  Administrator  may 
reasonably  require. 

Section  5(a)(2)  (15  U.S.C.  2604(a)(2)) 
authorizes  EPA  to  determine  that  a  use 
of  a  chemical  substance  is  a  significant 
new  use.  EPA  must  make  this 
determination  by  rule,  after 
consideration  of  all  relevant  factors, 


including  diose  listed  in  section  5(a)(2). 
Once  a  use  is  determined  to  be  a 
significant  new  use.  persons  miist,  imder 
section  5(^(1)(B).  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import  or  process  the  . 
substance  for  that  use. 

Persons  who  intend  to  expcHt  a 
substance  identified  in  a  proposed  or    .. 
final  significant  new  use  rule  (SNUR) 
are  subject  to  the  export  notification    • 
provisions  of  TSCA  section  12(b).  The 
regulations  that  interpret  section  12(b) 
appear  at  40  CFR  Part  707.  Persons  who 
intend  to  import  a  substance  identified 
in  a  final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
The  EPA  policy  in  support  of  the  import 
certification  requirements  appears  at  40 
CFR  Part  707. 

n.  Applicability  of  General  Provisions 

In  the  Federal  Register  of  September 
5, 1984  (49  FR  35011).  EPA  promulgated  , 
general  provisions  applicable  to  SNURs' 
(40  CFR  Part  721,  Subpart  A).  The 
general  provisions  are  discussed  there  in 
detail,  and  interested  persons  should 
refer  to  that  document  f(»  further 
information.  These  general  provisions 
apply  to  the  SNUR  portion  of  this  rule. 
General  provisions  applicable  to  the 
section  8(a)  portion  of  this  rule  have 
also  been  promulgated  and  are  codified 
at  40  CFR  Part  704. 

m.  Summary  of  This  Rule 

The  chemical  substance  identified  in 
this  rule  is  1,2,3,4,7,7 
hexachloronorbomadiene.  Chemical 
Abstracts  Service  Registry  Number 
3380-71-7.  EPA  is  requiring  certain 
manufacturers,  importers,  and 
processors  of  HEX-BCH  to  submit  to 
EPA  a  section  8(a)  report,  and  other 
manufacturers,  importers,  and 
processors  of  HEX-BCH  to  submit  a 
significant  new  use  notice. 

A.  Section  8(a)  Reporting 

An  initial  section  8(a)  report  is 
required  from  those  persons  (other  than 
small  manufacturers,  importers,  and 
processors)  who  manufacture,  import  or 
process,  or  propose  to  manufacture, 
import  or  process,  HEX-BCH  for  use  as 
an  intermediate  in  the  production  of 
isodrin  or  endrin.  These  persons  are 
required  to  report  on  such  things  as  the 
estimated  quantities  of  HEX-BCH  to  be 
produced,  imported,  or  processed;  the 
number  of  employees  exposed  to  HEX- 
BCH;  and  the  quantity,  content  method 
of  disposal,  and  disposal  site  of  any 
wastes  generated  during  the 
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manufacture,  import,  or  processing  of 
HEX-BCH. 

Subsequent  reporting  is  triggered  by 
certain  events  that  are  lilcety  to 
significantly  change  human  or 
environmental  exposures  to  HEX-^CH. 
Examples  of  these  triggers  are:  the 
actual  amount  of  HEX-4CH 
manufactured,  imported,  or  processed  is 
greater  than  or  equal  to  200  i>ercent  of 
the  previously  reported  estimated 
quantity  for  that  year  an  increase  of  30 
percent  or  more  in  the  number  of 
employees  exposed  to  HEX-BCH:  and  a 
change  in  the  disposal  site  or  method  of 
disposal  of  the  wastes  generated  from 
the  manufacture,  import,  or  processing 
of  HEX-BCH.  The  base  line  for  a  trigger 
is  set  by  the  information  submitted  in 
the  most  recent  report  (whether  it  is  the 
initial  or  a  subsequent  report). 

Whenever  subsequent  reporting  is 
triggered,  the  respondent  is  required  to 
state  the  reason  for  submitting  a 
subsequent  report  and  to  update  all  the 
information  provided  in  the  previous 
report.  For  instance,  if  a  person  is 
manufactiuing  or  proposes  to 
manufacture  HEX-BCH  for  use  as  an 
intermediate  in  the  production  of 
isodrin.  that  person  is  required  to  submit 
an  initial  section  8(a)  report.  One  aspect 
of  this  report  is  a  3-year,  annual  forecast 
of  estimated  production.  Assume  that 
the  manufacturer  estimates  the 
production  of  HEX-BCH  at  150.000 
pounds  per  year  for  years  1,  2,  and  3.  If 
in  year  2  the  manufacturer  actually 
produced  330,000  pounds  of  HEX-BCH 
(an  amount  greater  than  200  percent  of 
the  amount  estimated  in  the  initial 
report),  this  event  would  trigger  the 
subsequent  reporting  requirement  The 
subsequent  report  must  include  the 
reason  for  submission  (actual 
production  greater  than  200  percent  of 
estimated  production),  and  must  update 
all  of  the  information  provided  in  the 
previous  report  (i.e.,  provide  another 
prospective  3-year,  annual  forecast  of 
production  for  years  3  through  5).  Since 
this  subsequent  report  would  signify  a 
market  demand  for  HEX-BCH  that  is 
much  greater  than  expected  and  a 
potential  for  increases  in  exposure  to 
and  the  discharge  of  HEX-BCH  the      ' 
report  would  prompt  EPA  to  review  the 
situation. 

Finally,  to  ensure  compliance  with  the 
section  8(a)  reporting  requirements,  this 
rule  establishes  certification  and 
recordkeeping  requirements.  Each 
person  that  is  required  by  this  rule  to 
submit  a  section  8(a)  report  is  also 
required  to:  (1)  retain  documentation  of 
the  information  contained  in  each  report 
for  3  years  from  the  date  of  its 
submission;  and  (2J  after  submitting  a 
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report  annually  review  their  activities 
to  determine  whether  a  triggering  event 
has  occurred.  If  a  review  shows  that 
none  of  the  triggering  events  has 
ocoured,  the  person  is  required  to 
certify  a  written  statement  to  this  fact 
and  (3)  retain  all  certified  statements  for 
3  years  from  the  date  of  their  creation. 

B.  Significant  New  Use  Reporting 

Persons  (including  small 
manufacturers,  importers,  and 
processors)  who  intend  to  manufacture, 
import,  or  process  HEX-BCH  for  any  use 
other  than  as  an  intermediate  in  the 
production  of  isodrin  or  endiin  are 
required  to  submit  a  significant  new  use 
notice.  The  notice  must  be  submitted  to 
EPA  at  least  90  days  before  the 
commencement  of  the  manufacture, 
importation,  or  processing  of  HEX-BCH 
and  must  comply  with  certain  TSCA 
provisions.  The  notice  is  subject 
generally  to  the  same  statutory 
requirements  and  regulations  as  a 
premanufacture  notice  (F^^  submitted 
pursuant  to  section  5(a)(1)(A)  of  TSCA. 
In  particular,  these  include  the 
information  submission  requirements  of 
section  5  (b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h),  and  the 
regulations  at  40  CFR  Part  720.  Once 
EPA  receives  a  significant  new  use 
notice,  EPA  has  up  to  180  days  to 
initiate  regulatory  action.  EPA  may  act 
pursuant  to  section  5(e),  5(f),  6,  or  7  to 
control  risks  that  are  or  might  be 
presented  by  the  significant  new  use.  If 
no  action  is  taken,  section  5(g)  requires 
the  Agency  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

IV.  Discussion  of  Chemical  Substance 

A  detailed  discussion  of  the 
production,  end  uses,  health  and 
environmental  effiects,  past  and  current 
exposures,  and  regulatory  backgroimd 
of  HEX-BCH  is  contained  in  the 
preamble  to  the  proposed  rule  (50  FR 
7351).  In  summary.  HEX-BCH  has  been 
manufactured  at  a  rate  of  300,000 
pounds  every  2  to  3  years  by  1 
manufacturer  at  1  plant  site,  and  was 
last  produced  in  1984.  All  of  this 
production  is  used  to  produce  isodrin 
which  is  an  intermediate  in  the 
production  of  endrin.  Endrin  is  a 
Restricted  Use  pesticide  and  when  used 
as  a  pesticide  it  is  regulated  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act 

HEX-BCH  is  moderately  toxic,  affects 
neuromuscular  functions  (an  indication 
of  neurotoxicity),  and,  based  on  its 
structural  similarity  to  several 
carcinogenic  pesticides  that  contain  the 
hexachloronorbomene  moiety,  HEX- 
BCH  may  be  a  carcinogen. 


Environmentally.  HEX-BCH  is  a 
persistent  substance,  highly  toxic  to  fish, 
has  a  high  bioconcentration  factor,  and   - 
will  tend  to  partition  to  soil  and 
sediment. 

V.  Reasons  for  Promulgating  This  Rule 

HEX-BCH's  known  adverse 
environmental  effects  and  potential 
adverse  human  health  effects  have 
prompted  EPA  to  promulgate  a  rule  to 
monitor  the  production  volume  of  HEX- 
BCH  and  the  potential  for  its  exposure 
to  humans  and  the  environment.  The 
section  8(a}  reports  will  keep  EPA 
apprised  of  the  production  volume  of 
and  exposure  to  HEX-BCH  during  its 
use  as  an  intermediate  in  the  production 
of  isodrin  or  endrin.  The  significant  new 
use  reporting  will  serve  to  alert  EPA  to 
any  manufacture,  import  or  processing 
of  HEX-BCH  for  purposes  other  than  as 
an  intermediate  in  the  production  of 
isodrin  or  endrin.  Environmental 
releases  of  and  human  exposure  to 
HEX-BCH  fiom  such  uses  could  present 
an  uiu^asonable  risk  to  human  health  or 
the  environment.  Upon  receipt  of  a  . 
significant  new  use  notice,  EPA  will 
have  the  opportxmity  to  review  the  use 
and,  if  necessary,  act  to  prevent 
potential  adverse  environmental  or 
human  exposures  to  HEX-BCR 

VI.  Applicability  of  Rule  To  Uses  Which 
May  Have  Occurred  Before 
Promulgation  of  the  Final  Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  determining 
whether  a  use  is  a  significant  new  use  as 
of  the  proposal  date  of  the  SNUR  rather 
than  upon  promulgation  of  a  final  rule.  If 
uses  begun  during  the  proposal  period  of 
the  SNUR  were  considered  ongoing, 
then  any  person  could  defeat  the  SNUR 
by  initiating  a  proposed  significant  new 
use  before  the  rule  became  final.  This 
would  make  it  extremely  difficult  for  the 
Agency  to  establish  SNUR  notice 
■  requirements. 

EPA  received  no  comments  on  the 
proposed  rule  and  has  received  no 
indication  that  any  person  was 
undertaking  or  intends  to  undertake  the 
significant  new  uses  designated  in  this 
rule.  In  any  event,  persons  who  began 
the  commercial  manufacture, 
importation,  or  processing  of  HEX-BCH 
for  uses  other  than  as  an  intermediate  in 
the  production  of  isodrin  or  endrin 
between  proposal  and  promulgation  of 
this  rule,  must  cease  any  such  activity 
before  the  effective  date  of  this  rule.  To 
resume  their  activities,  they  must 
comply  with  all  SNUR  notice 
requirements,  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 
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This  reportizig  nJe  re^ifrcs  two  tjrpes 
of  reportng;  section  8(^  iqtortmg  mad 
significant  new  use  reporting.  An  iaitial 
section  8(a)  report  is  required  firom  aH 
persons  fodier  dNm  smaB  bosinesBes) 
who  manufacture,  import,  or  ptoceso 
HEX-fiCH  fat  use  as  an  intermedialo  ia 
the  production  of  isodrin  or  eadrin. 
Subseqjuent  leportiog  is:  triggered  by 
events  likely  to  significandy  rhany 
exposures  to  HEX-BCH,  or  required  to 
correct  previously  reported  jntnrssatioa. 
The  Agency  estinates  thot  the  ittrect 
costs  of  sttbaittiBg  an  iaitia)  sccten  8(a) 
report,  keeping  docamentation  of  the 
r^ort,  and  the  annoahzed  cast  of 
aubeeqptent  certifications  range  from 
$453  to  Sl^lS.  The  costs  of  sobsefpient 
reporting  will  vary  with  the  amoont  of 
informatioa  that  is  included  in  each 
report  and  the  number  of  reports  that 
must  be  sobBitted.  It  is  not  possible  to 
quantify  these  costs  at  present 

Under  the  siyiificant  new  ose 
reporting  letfuiieinent  in  this  mie,  aO 
other  persons  finchidiHg  smeD 
businesses)  who  intend  to  mannfactBre, 
import,  or  iRveess  HEX-BCH  for  any  use 
other  than  as  an  intennediafe  in  the 
production  of  isodnn  or  eiidiiii  nmst 
submit  a  significant  new  ose  notice.  As 
a  resnb  of  Ms  requirement,  there  are 
two  courses  of  action  for  a  person  who 
intends  to  engage  in  a  significant  new 
use:  (1)  Not  manufacture,  import,  or 
process  HEX-BCH  or  (2)  file  a 
si^iificant  new  ose  notice  with  the 
Agency.  EPA  has  op  to  180  days  from 
receipt  of  the  notice  to  take  foHow-up 
regulatory  action  under  section  5  (e)  or 

The  Agency  estimates  that  the  direct 
costs  of  submitting  a  sigoiTicant  new  use 
notice  range  from  $1,375  to  $735a  It  is 
noA  possible  to  estimate  the  costs 
associated  with  a  decision  by  a 
company  not  to  engage  in  a  significant 
new  use  of  HEX-BCH.  However,  since 
the  direct  costs  of  sutMBitting  a  notice 
are  relatively  minor,  the  Agency 
believes  that  any  decision  not  to  engage 
in  a  signiHcant  new  use  would  be  based 
on  the  market  prospects  associated  with 
the  significant  new  use  and  the 
anticipation  of  Agency  regulatory 
actions  subsequent  to  notification  rather 
than  on  the  cost  ei  the  notification  itselt 

Vm.  Rolemaking  Record 

EPA  has  established  a  record  for  this 
rulemaldns  (docket  eaatnA  namber 
OPTS-82(n6A).  The  record  inchides 
basic  informatian  considCTed  by  the 
Agency  in  develc^RSg  this  rale:  The 
record  now  includes  the  following: 


t.  lUrteendl  Kepert  of  dM- TSCA 

AdnWelrMar  Ht  PR  55B74>. 

2.  Autmnticsection  9fsJ  preiiuilnsry 
assessnent  lufuiuuition  reporting 
reqBfrenent  for  HEX—BCH,  (49  FR 
55805). 

3.  AtrtoiBafic  section  9(di  reporting 
requireaenl  of  health  and  safety  data 
(48  FR  55688). 

4.  Certain  pesticide  products;  intent  to 
cancel  iegistrati««s  (40  FR  42702). 

&.  EPA'sfkciaian  not  to  test  HEX- 
BCH  (4B  FR  45864). 

6.  A  chemical  hezanl  mfbrmation 
profile  for  HEX-flCH. 

7.  Use  and  substitute  ana^rsis  ot 
HEX-BCH. 

8.  Ecanoaic  analysis. 

•.  The  proposed  rale  (50  PR  7351). 

K.  Regulatory  Assessment 
Requiremoats 

A.  Exectttrre  Order  12291 

Under  Executive  Order  12281,  EPA 
must  judge  whether  a  regutetien  is 
"Major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  rule  is  not  a 
"Ma)or"  rule  becaase  it  does  not  have 
an  effect  on  the  economy  of  $100  milUoa 
or  more,  and  it  will  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  This  regulation  was  submitted 
to  the  Office  of  Management  and  Budget 
(QMB)  for  review  under  Executive 
Orderl2291. 

B.  Rega/atory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Ad.  S 
U.S.C.  605(b).  EPA  certifies  that  this 
rule,  win  not  have  a  significant  impact 
on  a  substantial  nonber  Of  smaD 
businesses.  Small  businesses  are 
exempt  from  the  section  8(a)  reporting, 
and  EPA  tieiieves  ^t  few 
manufactnrers,  importefs,  or  processors 
will  sahmit  SNUR  notices.  Therefore, 
althoagh  the  costs  of  preparing  a  notice 
under  this  rule  might  be  significant  for 
small  businesses,  the  number  of  such 
businesses  affected  is  not  expected  to 
be  substantiaL 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  were  approved 
by  OMB  imder  ttie  provisions  of  the 
Paperwori(  Reduction  Act  of  1960, 44 
U.S.C.  3501  et  seq.,  and  have  been 
assigned  OMB  control  nombers  2070- 
0087  and  207O-003a 

List  of  Subjects  in  40  CFR  Parts  704  and 
721 

Environment^  protection.  Chemicals, 
Hazardous  substances,  Reomlkeeptng 


and  lepuiBiig  leqaiiemeBte.  Sfgnfficant 
new  uses. 

Dated:  Ne«esilMrl2.  t^tL-  'r'T'.  ' 
John  A.  Mf  ams.        ■,    ,^-^ /,.;•,;>  iv.iV  •• 

Toxic  Subattmrtv 
Therefore.  40  CTK  Ckapiv  I  ia 


PART  7M~f  MIBIBB>] 

1.  InPart704: 

a.  The  antfaorily  citation  foe  Part  TMia 
revised  to  read  as  follows: 

Aa*a>j  15UBC,  MW|a)^ 

b.  In  S  7D4.3  by  a^habeticafl^  adding 
the  definition  for  "CAS  number"  and 
revising  the  definition  of  "propose  to 
manufiictnre  or  import**  to  read  as. 
follows: 

9  7v4.3   DMnWena. 


"CAS  N^unbei"  means  Chemical 
Abstracts  Service  Registry  Number. 

"Propose  to  manofactmc.  ia^iort.  ar 

process"  means  that  a  person  has  mads 
a  firm  managemeat  de^aioa  to  commil 
financial  resources  for  the  aMnufacture* 
import,  or  processing  of  the  qiecified 

chemical 


c.  By  redesignating  Subpart  D 

(§{  704.83  through  704.205)  as  Sobport  & 

SufcpartB   OpacWc  Ctiemical  Rsportlnf 
RsqMfreflMnts 

d.  By  adding  i  704.142  to  read  as 
folkiws: 

(a)  Definitions.  (1)  "Eadrin"  means  the 
pesticide  2,7:3  A{)iraethananaphth(2.3- ,., 
b]oxitene,3A5,BA9-bexachk»t>- 
la,2.2a,3,63e,7.7a-octahydro-.  ilaa^i6a, 
Zbeta,  2aJ)eta,  iaipba,  Boe^iAo.  babeta, 
7beto,  laalphoy.  CAS  Namber  72-20-8. 

(2)  "HEX-BCH"  means  the  chemical 
substance  1,2.3,4,7,7- 
hexachloronorbomaihene.  CAS  Namber 
338»-71-7. 

(3)  "Isodrin"  means  the  pesticide 
l,4:S,8-Dnncthanonaphtha)aie,1,2,3.4,iat 
lD-hexacholor-l,4,4a,5,8,8a-hexahydn>-, 
(lo^o/io,  \aipha,  ^beta,  Sbeta,  dbeta, 
Sab^ay,  CAS  Number  465-73-& 

(4)  "Small  business"  means  any 
manufactarer,  importer,  or  processor 
who  meets  either  paragraph  (a)(4)  (i)  or 
(ii)  of  this  section: 

(i)  A  bosiness  is  small  if  its  total 
annoal  sales,  when  combined  with  those 
of  its  parent  (if  an^,  ore  less  then  $40 
millioa.  However,  if  the  anna^ 
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manufacture,  importation,  or  processing 
volume  of  a  particular  chemical 
substance  at  any  individual  site  owned 
or  controlled  by  the  business  is  greater 
than  45.400  kilograms  (100.000  pounds), 
the  business  shall  no;  quahfy  as  small 
for  purposes  of  reporting  on  the 
manufacture,  importation,  or  processing 
of  that  chemical  substance  at  that  site, 
unless  the  business  qualifies  as  small 
under  paragraph  (a)(4){ii)  of  this  section. 

(ii)  A  business  is  small  if  its  total 
annual  sales,  when  combined  with  those 
of  its  parent  company  (if  any),  are  less 
than  $4  million,  regardless  of  the 
quantity  of  the  particular  chemical 
substance  manufactiu«d,  imported,  or 
processed  by  that  business. 

(Hi)  For  imported  and  processed 
mixtures  containing  HEX-BCH,  the 
45.400  kilograms  (100,000  pounds) 
standard  in  paragraph  (a)(4)(i)  of  this 
section  applies  only  to  the  amount  of 
HEX-BCH  in  a  mixture  and  not  the 
other  components  of  the  mixture. 

(5)  "8-hour  time  weighted  average" 
means  the  cumulative  exposure  for  an  8- 
hour  work  shift  computed  as  follows: 


E= 


C.T.-)-C>Tt-h  .  .  .  C.T. 
8 


Where: 
E  is  the  equivalent  exposure  for  the 

working  shift. 
C|  is  the  concentration  (i.e.,  parts  per 

million)  during  any  period  of  time  (TJ 

where  the  concentration  remains 

constant 
T,  is  the  duration  in  hours  of  the  exposure 

at  the  concentration  Ct. 

(6)  "Year"  means  corporate  fiscal 
year. 

(b)  Persons  who  must  report.  (1) 
Reports  must  be  submitted  by: 

(i)  Persons  who  are  manufactiuing, 
importing,  or  processing  HEX-BCH  for 
use  as  an  intermediate  in  the  production 
or  isodrin  or  endrin  on  or  after  January 
2, 1986;  and 

(ii)  Persons  who  propose  to 
manufacture,  import,  or  process  HEX- 
BCH  for  use  as  an  intermediate  in  the 
production  of  isodrin  or  endrin,  on  or 
after  January  2, 1986. 

(2)  Persons  described  in  paragraph 
(b)(1)  of  this  section  who  engage  or 
propose  to  engage  in  more  than  one 
activity  (i.e..  manufacture  and 
processing)  must  report  the  information 
required  in  paragraph  (d)  separately  for 
each  activity. 

(c)  Persons  exempt  from  reporting.  (1) 
Small  businesses. 

(2)  Persons  described  in  §S  704.5  (a) 
and  (c). 

(d)  Information  to  report.  (1)  Initial 
reports, must  include,  to  the  extent  that  it 


is  known  to  or  reasonably  ascertainable 
by  the  person  reporting,  the  following 
information: 
(i)  Company  name  and  address, 
(ii)  Name,  address,  and  telephone 
number  of  the  principal  contact. 

(iii)  Name  and  address  of  plant  sites 
where  HEX-^CH  is  or  is  proposed  to  be 
manufactured,  imported,  or  processed, 
noting  for  each  plant  site  which  activity 
takes  or  would  take  place  at  each  site. 

(iv)  If  applicable,  die  intended  date  for 
initiating  the  manufactiue.  import,  or 
processing  of  HEX-BCH. 

(v)  If  applicable,  the  actual  quantity 
(by  weight)  of  HEX-BCH  manufactured, 
imported,  or  processed  diuing  the  most 
recently  concluded  year. 

(vi)  The  estimated  quantity  (by 
weight)  of  HEX-BCH  to  be 
manufactiued.  imported,  or  processed 
each  year  during  the  first  3  years 
following  the  date  of  the  report  or  the 
date  of  the  intended  start  of 
manufacture,  import  or  processing, 
whichever  occtuv  later. 

(vii)  For  each  year  described  in 
paragraph  (d)(l)(v)  and  (vi)  of  this 
section:  the  number  or  expected  number 
of  employees  exposed  to  HEX-BCH 
during  the  manufacture,  import, 
processing,  distribution  in  commerce, 
use,  and  disposal;  the  routes  of 
exposure;  and  the  8-hour  time  weighted 
average  of  exposure. 

(viii)  If  employees  are  exposed  or 
expected  to  be  exposed  to  HEX-BCH, 
state  for  each  reported  route  of 
exposure,  whether  personal  protective 
equipment  is  used  or  expected  to  be 
used,  and  a  description  of  the  personal 
protective  equipment. 

(ix)  The  actual  or  anticipated  quantity, 
content,  method  of  disposal,  and 
disposal  site  of  any  wastes  generated  or 
expected  to  be  generated  diuing  the 
manufacture,  importation,  or  processing 
of  HEX-BCH. 

(2)  Subsequent  reports  must  provide, 
to  the  extent  known  to  or  reasonably 
ascertainable  by  the  person  reporting, 
the  information  in  paragraph  (d)(1)  of 
this  section  and  a  statement  explaining 
why  the  subsequent  report  is  required. 

(e)  When  to  report.  (1)  Persons  who 
are  manufactiuing,  importing,  or 
processing  HEX-BCH  on  January  2, 
1986,  must  submit  an  initial  report  to 
EPA  by  February  3, 1986. 

(2)  Persons  who  propose  to 
manufacture,  import  or  process  HEX- 
BCH  on  or  after  January  2, 1986,  must 
submit  an  initial  report  to  EPA  by 
February  3. 1986.  or  30  days  after 
making  the  management  decision 
described  in  9  704.3  "Propose  to 
manufacture,  import  or  process." 
whichever  is  later  in  time. 


(3)  Persons  described  in  paragraph  (bj 
of  this  section,  who  have  submitted  a 
report  described  in  paragraph  (d)  of  this 
section,  must  submit  a  subsequent 
report  within  30  days  of  any  of  the 
following  events.  Based  on  the  most 
recently  submitted  report 

(i)  The  manufacture,  importation,  or 
processing  of  HEX-BCH  begins  at  a 
plant  site  different  than  that  reported 
pursuant  to  paragraph  (d)(l)(iii)  of  this 
section. 

(ii)  The  actual  quantity  (by  weight)  of 
HEX-BCH  manufactured,  imported,  or 
processed  in  a  given  year  is  greater  than 
or  equal  to  200  percent  of  the  estimated 
value  for  that  year  reported  pursuant  to 
paragraph  (d)(l)(vi)  of  this  section. 

(iii)  The  total  number  of  employees 
exposed  to  HEX-BCH  is  greater  than 
130  percent  of  the  projected  value 
reported  pursuant  to  paragraph 
(d)(l)(vii)  of  this  section- 

(iv)  The  route  of  exposures  to  HEX- 
BCH  differs  from  that  reported  pursuant 
to  paragraph  (d)(l)(vii)  of  this  section. 

(v)  The  achial  8-hour  time  weighted 
average  exposure  for  any  activity 
exceeds  the  projection  reported 
pursuant  to  paragraph  (d)(l)(vii)  of  this 
section  by  more  than  100  percent 

(vi)  The  method  of  disposal  or 
disposal  site  reported  pursuant  to 
paragraph  (d)(l)(ix)  of  this  section  has 
changed. 

(vii)  Three  years  have  passed  since 
the  most  recent  submission  of  a  report 
and  the  person  is  still  engaged  in  the 
manufacture,  importation,  or  processing 
of  HEX-BCH. 

(f)  Certification  of  review.  Each 
person  who  submits  a  report  under  this 
section  must  for  3  years  following  the 
submission  date  of  the  most  recent 
submission,  review  their  activities  at  the 
end  of  each  year  to  determine  whether 
any  reportable  event  specified  in 
paragraph  (e)(3)  of  this  section  has 
occurred.  If  a  review  shows  that  none  of 
these  events  has  occurred,  the  person  is 
required  to  certify  this  fact  in  writing. 

(g)  Recordkeeping.  Any  person 
subject  to  the  reporting  requirements  of 
this  section  must: 

(1)  Retain  documentation  of 
information  contained  in  their  reports. 
This  documentation  must  be  maintained 
for  a  period  of  3  years  fiom  the  date  of 
the  submission  of  the  report  and 

(2)  Retain  the  certification  required  by 
paragraph  (f)  of  this  section  for  3  years 
from  the  date  of  its  creation. 

(h)  Where  to  send  reports.  Reports 
must  be  submitted  by  certified  mail  to 
the  United  States  Environmental 
Protection  Agency.  Dociunent 
Processing  Center,  P.O.  Box  2070. 
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Rockville.  MD  20852.  ATTN:  HEX-BCH 
Notification. 


(Approved  by  tbe  Office  af  I 

Budget  under  eonUol  iwoibcc  2KO-V)87) 

PART  721— (AHENOEDI 

2.  In  Part  721: 

a.  The  aadMinty  citatian  fur  Part  721 
continues  to  read  as  fofiows 

AaHnritr  15  U.S.C.  2(m(a)f2). 

b.  By  adding  9  721.342  to  read  a» 
follows: 

§721.342   llijwclilai  owwbeiiiedtoie. 

fa)  Chemical  substance  and 
stgniftcant  new  ases  subject  ta 
reporting.  (1)  The  chemical  snbstance 
1,2,3,4,7,7-hexachforonorbomadiene, 
CAS  Number  3389-71-7,  is  snbject  to 
reporting  under  this  section  for  the 
significant  new  use  described  in 
paragraph  fa)f2)  of  this  section. 

(2)  The  significant  new  use  is:  use 
other  than  as  an  intermediate  in  the 
production  of  isodrin  or  endrin. 

(b)  Specific  requirements.  Tbe 
provisioas  of  subpart  A  of  this  Pari 
apply  to  this  section  except  as  roodiiied 
by  this  paragraph. 

(1)  Definitions.  In  addition  to  the 
definitions  in  f  7213.  the  fbUowiBg 
deHnitions  apply: 

(i)  "Endrin"  means  the  pesticide 
2.7:3.6-Dimethananaphth|2.3-b)axirene, 
3.4.5.6,9.9-hexachloro-la,2,2a,3,6,6a^Ja- 
octabydio-.  [\aaJpha, 
Zbeta2abeta.3aJpha,6Qjpho,6aheto, 
IbetaJaalpha)-,  CAS  Number  72-20-8. 

(ii)  "Isodrin"  means  the  pesticide 
l,4:5,8-Dimethano- 

naphthalene,1.2^4.10,10-hexacbloro- 
1.4.4a.5.a.aa-hexahydro-,  [lalpha, 
^alpha,  iabeta,  5beta,  Qbeta,  6abeta}-r 
CAS  Number  465-73-6. 

(2)  IReserved]. 

(Approved  by  the  Office  of  Manageaient  aad 
Budget  under  control  Bumber  2070-0030). 

(FR  Doa  85-27520  Filed  lI-18-«5;  8:45  am) 

MUSn  COOC  (SW-SD.* 


40  CFR  Parts  712  and  71§ 
(OPTS-«2023;  FRL-2924-«) 

Addition  of  Chemicals  to  Infonnafion 
GatfwrfnQ  Rules 

AGBfCY:  Environnienta)  Protection 
Agency  (EPA). 

ACTKMC  Fmal  mle. 

summary:  The  Interagency  Testing 
Committee  (ITC]  in  its  Seventeenth 
Report  to  EPA  recommended  that  EPA 
give  priority  consideration  to  three 
chemical  substances  hi  promalgating 
chemical  test  rules.  To  assist  EPA  ia  its 


detecounation  of  which,  if  any.  tests  are 
needed  Gar  these  substances.  EPA  is 
adcRng  these  substances  to  two  auidel 
informatioo  gathering  rules:  the  Toxic 
Substances  Control  Act  (TSCA]  section 
8(a)  Preliminary  Assessment 
Information  rufe.  and  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
Rulie.  These  model  rules  wiD  require 
manufacturers,  importers,  and 
processors  of  these  substances  to  report 
vohime,  end  use,  exposure,  and 
onpubhshed  health  and  safety  data  to 
EPA. 

DATE:  This  rule  shall  become  effective 
on  December  19. 1985. 
FOR  FURTHCB  mPOtUUmOH  CONTACT: 
Edward  A.  Klein,  Director,  TSCA  ' 
Assistance  Office  (TS-79g).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543. 401  M  St., 
SW.,  Washington.  DXL  2046a  Toll  bee:. 
(800-424-9065).  In  Washington.  D.C.: 
(554-1404),  Outside  the  USA: 
(Operator— 202r-554-1404). 
SUPPI.EMENTARY  INFOOMATION: . 

I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  to  recommend  to  EPA  substances 
and  mixtures  for  priority  consideration 
in  promulgating  chemical  test  rules.  For 
some  of  these  substances  the  ITC  may 
designate  that  EPA  respond  to  its 
recommendations  withia  12  BKmths. 
Within  this  time,  EPA  must  either 
initiate  a  rulemaking  to  test  the 
substance  or  state  in  the  Fcdaial 
Rng^ft  its  reasons  for  not  doing  so.  For  - 
the  remainder  of  the  recommended 
substances,  no  time  limit  for  Agency 
response  is  imposed. 

Elsewhere  in  today's  Federal  Register, 
EPA  is  announcing  the  receipt  of  the 
Seventeenth  Report  of  the  ITC,  which 
was  transmitted  to  EPA  on  November  1, 
19&5u.  The  Seventeenth  Report  revises 
and  updates  the  Committee's  priority  list 
of  chemicals  and  adds  three  substances 
to  the  section  4(e)  priority  list  It  also 
adds  a  new  Section  E  to  the  priority  list, 
reconunended  with  intent-to^designate. 

To  assist  EPA  in  responding  to  the 
ITC  recommendations,  the  Agency  has 
provided  in  both  the  Preliminary 
Assessment  Information  Rule  (PAIR), 
and  the  Health  and  Safety  Data  Rule,  for 
the  automatic  addition  of  all  FTC  pnocity 
list  substances.  Whenever  EPA 
announces  the  receipt  of  an  ITC  report, 
EPA  may,  at  the  same  time,  without 
notice  and  comment,  amend  the  two 
model  information  gathering  rules  by 
adding  the  recommended  substances. 
Thirty  days  after  publication  of  the 
amendment  these  substances  will  be 
added  to  the  PAIR  and  the  Health  and 
Safety  Data  Reporting  Rule. 


EPA  issued  PAK  ander  sedieo  8(a)  of 
TSCA  (15  U.&a  2807(a)).  and  it  is 
codified  at  40  CFR  Part  71Z  This  model 
sectioa  8(a)  faie  estebHshcd  standnd 
reportiBf  rcfpuremente  for 
maMrfacturcrs  and  inqwrtan  <rf  the 
chemicals  fisted  in  the  mle.  These 
nmwfaehners  and  importers  are 
reqaired  to  submit  a  one-tiaie  report  on 
general  vohune,  end  use,  and  exposure 
information  usiag  the  PreNmioary 
Assessment  hiformation  Manufacturer's 
Report  fEPA  Form  7710-35).  EPA  uses 
this  model  section  8(a)  rule  to  gather 
current  information  on  substances  of 
concern  quicky. 

EPA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  \iS.C.  2607(d)). 
and  it  is  codified  at  40  CFR  Part  716.  The 
secti(»  8(d)  model  rule  requires  past. 
current,  and  prospective  manufacturers, 
importers,  and  processors  of  listed 
chemical  substances  and  nuxtnres  to 
submit  to  EPA  lists  and  copies  of 
unpobbsfaed  health  and  safety  studies 
on  the  listed  substances  that  they 
manufacture,  import,  or  process.  These 
studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4. 
5,  6,  8,  and  9. 

II.  New  Section  of  4(e)  Priority  List 

The  Seventeenth  Report  establishes  a 
third  section  of  the  priority  list  This 
new  section  is  Part  B  of  the  list  and 
contains  those  chemicals  and  categories 
of  chemicals  "recommended  with  intent- 
to-designate."  Part  A  continues  to  list 
those  chemicals,  mixtures,  and 
categories  designated  for  priority 
consideration  and  respcmse  by  Q'A 
within  12  months,  and  Part  C  contains 
those  chemicals,  mixtures,  and 
categories  that  have  been  recommended 
for  priority  consideration  without  being 
designated  for  response  v^thin  12 
months.  The  requirement  for  automatic 
reporting  under  TSCA  section  8(a)  and 
section  8(d)  includes  the  chemicals, 
mixtures,  and  categories  Usted  by  the 
ITC  ia  all  three  sections  of  the  priority 
list. 

The  information  received  following 
recommendabon  with  intent-to- 
designate  ai  a  chemical,  mixture,  or 
categmy  of  diemicak  may  iidloeace  the 
committee  either  to  designate  or  not 
designate  that  chemical,  mixture,  or 
category  for  EPA  response  within  12 
months.  That  decision  woald  be 
announced  in  a  subsequent  report  to  the 
Administrator. 
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ni.  Chemicals  to  Be  Added 

The  newty  added  ITC  priority  list 
substances  for  which  reporting  is 
required  under  40  CFR  Parts  712  and  716 
are  listed  below  by  Chemical  Abstract 
Service  (CAS)  Registry  Number 

A.  Designated  for  response  within  12 
moatha: 

None. 

B.  Recommended  with  Intent-to- 
Designate: 

CAS  No.  and  Name 
110-82-T,  Cydohexane; 
128-39^  2.6-Di-teH-butyl  phenol. 

C.  Recommended  but  not  designated 
for  response  within  12  months: 

CAS  No.  and  Name 

25550-08-5.  Diiosodecyl  phenyl  phosphite. 

rv.  Reporting  Requitenaents 

A.  Preliminary  Assessment  Information  . 
Ruh 

All  persons  who  manufactured  or 
imported  the  chemicals  named  in  this 
rule  during  their  latest  complete 
corporate  Hscal  year  must  submit  a 
Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  No. 
7710-35)  for  each  manufacturing  or 
importing  site  at  which  they 
manufactured  or  imported  a  listed 
substance.  A  separate  form  must  be 
completed  for  eadi  chemical  and 
submitted  to  the  Agency  no  later  than 
February  18, 1986.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
should  read  S  712.30(a)(3).  lliis  section 
allows  these  persons  to  submit  a  copy  of 
*  the  original  Rieport  to  EPA  or  to  notify 
EPA  by  letter  of  their  desire  to  have  this 
submission  accepted  in  lieu  of  a  current 
data  submission. 

Complete  details  of  the  reporting 
requirements,  including  the  small 
manufacturers  exemption,  other 
exemptions,  and  a  facsimile  of  the 
reporting  form  are  fully  described  in  40 
CFR  Part  712.  Copies  of  the  form  are 
available  from  the  TSCA  Assistance 
Office  at  the  address  which  precedes 
Unit  I. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufactiue, 
import  or  process;  or  have 
manufactured,  imported,  or  processed 
the  listed  substance  must  submit  to  EPA: 

A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 
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2.  Persons  who.  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  tiieir  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  Ust  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  completion 
date 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  eadi  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  Ust  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  Ust  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substemce,  and  is 
conducted  by  or  for  them.  , 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  Usted  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  the 
completion  date. 

Detailed  guidance  for  reporting 
unpubUshed  health  and  safety  data  is 
provided  in  40  CFR  Part  718.  Also  found 
in  Part  716  are  the  reporting  exemptions. 

C.  Removal  of  Chemicals  From  the 
Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  on  a  particular  substance  is 
unwarranted,  should  promptly  submit  to 
the  Agency  in  detaU  the  reasons  for  that 
belief.  TTie  request  for  removal  of  a 
substance  from  this  rule  must  be 
received  by  EPA  within  14  days  of  the 


publication  of  the  rule.  If  EPA  . 
withdraws  a  substance  from  the  rule, 
the  Agency  will  issue  a  rule  amendment 
for  publication  in  the  Federal  Register. 

V.  Release  of  Aggregate  Data 

The  Agency  will  follow  procedures  for 
the  release  of  aggregate  data  as 
prescribed  in  a  rule  related  notice 
pul>lished  in  the  Federal  Register  of  June 
13. 1983  (48  FR  27041).  Included  in  the 
notice  are  procedures  for  requesting 
exemptions  from  the  release  of 
aggregate  data.  Exemption  requests 
concerning  tt)e  release  of  aggregate  data 
on  any  chemical  substance  must  be 
received  by  EPA  no  later  than  February 
18, 1988. 

VL  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  that  the  PAIR  reporting 
cost  of  this  rule  is  $32,544.  To  calculate 
this  figure  EPA  used  the  TSCA 
Inventory  and  other  sources  to  generate 
a  list  of  past  and  possibly  current 
manufacturers  and  importers  of  these 
substances.  Nineteen  companies 
operating  at  22  sites  were  identified  as 
potential  manufacturers  and  4 
companies  were  identified  as  potential 
importers  of  the  chemicals.  Since  2  of 
the  cmnpanies  may  qualify  as  small 
businesses  as  defined  in  40  CFR 
712.25(0],  EPA  estimates  that  21  firms 
may  be  required  to  report  a  total  of  24 
reports. 

Reporting  Cost  (doUara) 

(a)  24  Reports  expected  at  $736/ 

report ., $17,738 

(b)  24    familiarization    cases    at 


Total 

32,544 

Average  cost  per  site 

Average  cost  per  firm .«. _ 

Reporting  Burden  (hours) 

(a)  Famiharization  (18  hours  per 
site  times  24  sites/impmters) .......... 

(b)  Reporting  (Id  hours  per  report 
times  24  reports)..    — 

Total ^ 

EPA  Cost 
Processing  Co8t=($83/report  times 
24  reports) 

1.550 

»432 

3B4 

816 

tl.982 

B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  that  the  total  reporting 
cost  for  establishing  section  8(d) 
reporting  requirements  for  these 
substances  is  $20,140.  This  cost  estimate 
is  relatively  high,  because  the  Agency  is 
imcertain  about  the  likely  number  of 
respondents  to  the  rule.  Although  EPA 
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has  used  the  best  available  data  to 
make  its  economic  projections,  much  of 
the  data  is  not  current  In  view  of  this, 
EPA  has  chosen  to  overestimate  rather 
than  underestimate  the  reporting 
burden. 

Nevertheless,  the  cost  of  this 
proposed  rule  is  low  in  comparison  with 
its  potential  beneHts.  Health  and  safety 
studies  concerning  these  substances 
woidd  improve  EPA's  abiUty  to  identify 
potential  public  health  and 
environmental  problems  with  regard  to 
these  chemicals.  The  Agency  therefore 
would  be  better  able  to  determine 
whether  further  regulatory  action  would 
be  necessary. 

The  estimated  reporting  costs  are 
broken  down  as  follows: 

Initial  corporate  review „     $7,038 

Site  identification/Hie  search.~.~~~-      6,750 

Title  listing 285 

Photocopying ~ 865 

Managerial  review .. 4,284 

Ongoing  reporting 918 

Total 2ai40 

Vn.  Rulemaking  Record 

The  following  documents  constitute 
the  public  record  for  this  rule  (docket 
control  number  OPTS-82023).  All  of 
these  documents  are  available  to  the 
public  in  the  OTS  Reading  Room  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  OTS 
Reading  Room  is  located  at  EPA 
Headquarters,  Rm.  E-107,  401  M  St. 
SW.,  Washington,  DC 

1.  This  final  rule. 

2.  The  economic  analyses  for  this  rule. 

3.  The  Seventeenth  Report  of  the 
Interagency  Testing  Committee. 

Vm.  Regidatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  result  in  an  effect  on 
the  economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  des(^bed  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  review,  because  the  automatic 
listing  of  recommended  or  designated 
substances  is  provided  for  in  40  CFR 
712.30(c)  and  716.18(b}— final  rules 
which  have  been  previously  reviewed 
by  OMB  under  the  terms  of  the 
Executive  Order. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 


been  approved  by  the  OMB  under  the 
provision  of  the  Paperworic  Reduction 
Act  of  1980, 44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
numbers  2070-0054  and  2070-0004. 

List  of  Subjects  io  40  CFR  Parts  712  and 
716 

Chemicals,  Environmental  protection. 
Hazardous  substances,  Health  and 
safety  data,  Recordkeeping  and 
reporting  requirements. 

Dated:  November  8, 1865. 

loaeph  J.  Merendo, 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 

Therefore,  40  CFR  Parts  712  and  716 
are  amended  as  follows: 

PART  712— (AMENDED] 

1.  In  Part  712; 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2807(a). 

b.  Section  712.30  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

(712.30    CiMinical  Nats  and  reporting 


(p)  A  Preliminary  Assessment 
Information  Manufacturer's  Report  must 
be  submittetfby  February  18, 1986,  for 
each  chemical  substance  Usted  below. 

CAS  No.  and  Name 
110-82-7,  Cyclohexane; 
128-d&-2,  2.e-Di-tert-butyl  phenol: 
25550-08-5  Diiosodecyl  phenyl  phosphite. 

PART  716— {AMENDED] 

2.  In  Part  718: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Audiority:  15  U.S.C.  2607(d). 

b.  Section  716.17  is  amended  by 
adding  paragraph  (a)(ie)  to  read  as 
follows: 

§716.17    SutMtancea  and  designated 
mixtures  to  whidi  this  subpart  applies. 

(a)  •  •  • 

(16)  As  of  December  la  1985,  the 
following  chemical  substances  are 
added  to  this  section: 

CAS  No.  and  Name 
110-82-7,  Cyclohexane; 
128-39-2,  2,6-Oi-tert-butyI  phenol; 
25550-98-5  Diiosodecyl  phenyl  phosphite. 


[FR  Doc  85-27387  Filed  11-18-85;  8:45  am] 

SNJJNO  CODE  WaO-SO-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY    • 

44  CFR  Part  64 

[Docket  Na  FEMA  6688] 

Ust  Of  CommunltiM  ENgibte  for  ttM 
Sate  of  Flood  Insurance;  Texas  et  aL 

AOCNCV:  Federal  Emergency 
Management  Agency. 
ACTKNC  Final  rule. 

SUMauuiv:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
conununities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  conununities' 
participation  in  the  program  authorizes 
thd  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fourth  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
Usted  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insiu'ance  Program 
(NFIP)  at:  P.O.  Box  457.  Unham, 
Maryland  20706.  Phone:  (800)  638-741& 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insiu-ance  Administration,  (202) 
646-2717,  500  C  Street  Southwest 
Donohoe  Building — Room  416, 
Washington,  D.C.  20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  conununities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
6t)m  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recentiy  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  EHrector  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
fifth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  pim:hase  of  flood 


Register  /  Vol.  50.  Na  223  /  Tuesday.  November  19.  1985  /  Rules  and  Regulations      475«l 


insurance  as  a  condiUoo  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
efTectiveness  dates  would  be  contrary  to 
the  public  interest.  The  Director  also 
finds  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

§M.S    UMofeNgibtocoinmunttiM. 


Pursuant  to  the  provisions  of  5  US.C 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  virill  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 


List  of  Subjects  in  44  CFR  PutM 

Flood  insurance.  Floodplains. 
PART  64— (AIIENOEDl 

Part  64  is  amended  as  follows: 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  elective  dates  appears  for  each  listed 
community.  The  ent^  reads  as  follows: 


SMe  and  oounty 


Oantoci- 
Goan..- 


Ctafc- 


)Lae«- 


WahwrltL.. 


OMahonn:  Caddo.. 
Nebraakc  Otoa 


Arkansas;  Citland*n„ 
Idaho:  Uncoto 


Main*:  Pancftscot.. 


BartonvMa,  lawn  of .. 
Pmoaloi^  cay  al.;»» 
OnanM.  dly  of  • 


CommHrily 


4ai501A 

481586  Miw- 
27O2S0B 


Uyal.eMyef' 


Whilewalar.  cityof.. 


Delaware  Tribe  o(  Wasfem  Oklahoma  ' . 
UnadWa.  viNage  of ' 


Gilmoi«,cNyal. 


Gartwktkmmof '.. 


Colondo:  Las  Animaa 

Maw  HampaNra:  HiNsborough.. 


Michigan:  Enanat. 
Iowa:  Bullar_. 


Maine:  Panobsool.. 
NawYofk: 


Pennsylvania' 
Chester 


Maine:  Cumbartand . 


Las  Animas  county... 
Wears,  town  of 


S000S2B  ._.> 


S6O2O08  ^ 


ESadiM  dales  of 
Hood 


/cancalaaon  of  I 
n  community 


Oct  1.  1985,  amwg... 

— do 


400512-ftoW- 
3101688 


OS(»«S- 


160216„ 
2309878. 


080105- 


33023SA.„ 


Cross  ViNage.  township  of .. 
Clarksvllle.  city  of 


Stetson,  town  of  ■ 


Walartown,  ctty  of.. 


Lowsr  Oxford,  township  of  ■ .. 


Lake,  township  of.. 


Cumberland,  townot.. 


26074fr44aw. 
1903368 

230402A 


Ho*.  21.  1974,  emerg.:  Sept  18,  1985,  lag.;  Sapi  18, 
1985,  SUSP.:  Od  1, 1985,  rain. 


Aug.  22.  1874,  amatg.;  Sept  4,  1986,  re»:  Sapt  4. 
1985.  susp.:  Oct  11,  1985,  rain. 


Mar.  27,  1975.  emerg.;  June  1.  1982.  re»;  June  10, 
1983,  SUSP4  Oct  25,  1986.  rein. 


Oct  18,  1985.  emeig_ 


Sept  16.  1975,  emsrg.:  Sapt  4,  1985,  rag.;  Sapt  4. 
1965,  susp.;  Oct  17,  1985.  rsin. 


Aug.  18,  1976,  smsrg.:  Oct  21.  1986, 
Oct  8. 1985.  emerg. 


Mar   19.  1976.  aNiaf»;  Sapt  f,  1985.  ra»;  S«L  M. 
1965,  susp.:  Oct  8.  1985,  rsin. 


Oct  15. 1971.  emerg;  Sept  1. 1977.  reg.;  Not.  2. 1977. 
susp^  Oct  9,  1965,  rsin. 


Jime  12, 197*. 


May  10;  1974: 
Mar.  28.1978: 
and  Sapt  18, 
1986. 

May  17. 1974: 
Apr.  9,  197St 
and  Sapt  4. 
1986. 

Jan.  9.  1974: 
Jkme4,  1S7«i 
and  June  t. 
18B& 

Aug.  23.  1974; 
Nov.  14, 
1975:  and 
Sapt  4, 1985 

June  27,  197& 


Oct  25,  1985,  emerg.. 


-do.. 


Oct  28. 1978,  emsrg.. 


3006538  « 


30035  4C- 


4214858 


422166A. 


2301628. 


Aug.  16.  1975,  emerg.:  Sept  18.  1985.  reg.;  Sept  18. 
1965.  suspi:  Oct  18r  1985,  rein. 


July  23,  1975.  emerg.;  Oct  15,  1985,  rsg.;  Oct  IS. 
1985,  susp.:  Oct  18.  1986.  rsin. 


July  7.  1975.  arasrg.;  Oct  15.  1985.  rag;  Oct  16. 1986, 
auap.;  Oct  18,  1985.  rsin. 


Sept  30.  1975,  emerg.;  Oct  15.  1985.  rag.;  Oct  15^ 
1985.  susp.;  Oct  25,  1985,  rsia 


Sept  17,  1975,  emerg.;  Oct  15,  1985,  rso:  Oct  15. 
1985.  susp.;  Oct  2S.  1986.  rsin. 


Oct  15.  1985.  suspension  wilhdraast.. 


Fab.7.  ISTSc 

Sept  3.  1978: 

and  Sept  18, 

1985. 
Sept  1. 1877. 

and  Apr.  3. 

1984. 
Fab.  14,  1975, 

and  Fab.  11. 

1977. 


Oct  10,  1978. 

and  Apr.  18. 

1980 
Jan.  31, 197S, 

and  Sapt  18, 


June  28.  1974; 

May  7, 1976; 

and  Oct  IS, 

1985. 
Apr.  6,  1974; 

Nov.  21, 

1975;Oscia 

1976;  and 

Oct  15,  1986. 

Oct  18.  1974; 

Aug.  6. 1878; 

and  Oct  IS, 

1986. 
Nov.  29.  1974. 

and  Oct  15, 

1986w 


Aug.  3a  1977: 
May  18. 1981: 
Oct  1,  1983; 
and  Oct  IS. 
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iflnd  ootfity 


OamnunMy 


EftactMdMMoi 
•ood 


G^r  Hnd,  iMHi  «f- 


3900708.. 


-do.. 


r.lOMiaf. 


940337B.. 


Oo- 


BjMnWk.  karaudi  at 


9409600  •• 


Nnv  Vflnc  TovnpMns  ~ 


unwiQ^  town  of » 


9^u96ZCh 


^_^^^^  **---*  ^^^^^  ^^ 


KitzinAM«  town  of- 


M0001B. 


2400368. 


-do. 


Kanluck)^  MiQoMn 


Sity«rm««,dlyol. 


2101508. 


..do. 


17O2e0C. 


-do.. 


Ha.«ih«*oi. 


1 706608  *. 


1000348 ., 


r-A- 


unrac  wyvnooi. 


Carey,  ^Mtogo  of » 


980S00O« 


..do.. 


WiNon,  vhmoa  off » 


5602B2B. 


..do.. 


VI 


4802S7E.„ 


Oct  28, 1985.  Suspeniian  oittidnww— 


Rofpon  H  MhvnMB  Conwraioiis 
M  Yortc  GanasaM-. 


Cortu.wNg8al. 


Jsckaon,  towrwhip  of » 


3614988. 


4215938. 


Oct  15,  1985.  SuBpaosion  oMfiUnwn...,. 


-jdo.. 


MMdto  Taylof ,  towntfiip  of .~ 
Portift  townoMpof- 


421443A. 


-do. 


422S008. 


422171A.. 


Ooc.  8,  1974. 
Oct  1.  1983, 
•ndOct  16, 
1966. 


FM)l1,  197i, 
Apr.  30. 1976, 
and  Oct  15. 
1966. 

May  31, 1974: 
Mar.  10, 1976: 
and  Oct  16, 


Sapt  sa  1974; 
July  2,  1078; 
Aug.  1&  1977; 
and  Oct  16. 

igest 


July  26, 1974: 
Dae.  19,  1975: 
and  Oct  IS, 
1985. 

Nov.  8,  1974; 
Fab.  27.  1976; 
and  Oct  15, 
1985. 


Fab.  22.  1974; 
Jan.  9.  1976; 
and  Oct  16. 
198& 


Mar.  1.  1974; 

Jan.  23. 1976; 

Juna6i197S( 

and  Oct  IS, 

1905. 
Nov.  18.  1973; 

Junall. 

1976:  and 

Oct  IS.  1085. 
No*.  30.  1973; 

Oct  10. 1075: 

and  Oct  15. 

1965. 
May  31. 1974; 

Aug.  20.  1976; 

Mar.  9.1979; 

Apr.  30.1962; 

and  Oct  16, 

1966. 
May  17, 1974: 

May  14, 1978; 

and  Oct  16, 

1965. 


May  26,  1970; 
Mar.  10,  1972; 
July  30.  1978: 
July  1.  1974; 
and  Mar.  30. 
198^ 


Nov.  IS.  1974; 
Jan.  18. 1978; 
and  Oct  15. 
1966. 


JWL  31.  1975; 

Fab.  29.  1960; 

and  Oct  15. 

1985. 
Nov.  ^^  1974. 

and  Oct  15. 

1966. 
Fat  18. 1977, 

and  Oct  IS. 
19061 
Nov.  IS,  1974, 
and  Oct.  IS. 
1966. 
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SMtandeouniy 


OwMar, 


DaupHrt. 


Sttdnu^.  Invnship  ol- 


Cowwiunliif 


42148*8 . 


4Ciei>1B. 


flood  inMrancv  in  oonmunMif 


■A. 


fipTW  flood 


•  4,iw«: 

.13. 
1*64:  and 
OcLS^iMS. 
Iwi  SI.  197S; 
Ote.  14.  ISTtc 
and  Oct  IS, 
1986l 


•  OilaitM  Trtw  of  WiMiiii  Oklahoma  haa  adopMd  by  ratarwwa  Caddo  Counly't  FHBM  tar  flood^Mn  maw^emam  and  flood  irwranoa  pupoaaa.  FMBM  la  dwad  1-3-78 
Coda  tar  raKtng  ah  ootamn:  EmarB.-EmarBan(y.  nag.-nagular:  Suapi-SuapanMin:  Rala    OafclMamaH. 


..J' 


Issued:  November  13, 1985. 

Jefhvy  S.  Bragg. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc  e5-27S08  Filed  11-18-65:  &45  am] 

HLLMG  COM  S718-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart68 

[CC  Dodwt  Na  84-885;  FCC  85-566] 

Dereguiatory  Options  and  Streamlined 
Application  Processing 

agency:  Federal  Communications 
Commission. 

action:  Final  rules. 

SUMMAHV:  The  Commission  has 
approved  a  number  of  amendments  that 
eliminate  unnecessary  regulatory 
burdens  and  streamline  Part  68 
equipment  registration  application 
processing.  Part  68  of  the  Commission's 
rules,  47  CFR  Part  68,  sets  forth  the 
terms  and  conditions  for  connection  to 
the  telephone  netwoii(  and  registration 
of  customer-provided  terminal 
equipment.  The  Commission  reduced  the 
20  day  waiting  period  prior  to  grant  of 
Part  68  equipment  registration 
applications  under  S  68.202(a},  47  CFR 
68.202(a),  from  20  to  5  days;  eliminated 
the  requirement  under  {  68.106(a],  47 
CFR  68.106(a),  that  consumers 
automatically  must  report  to  the 
telephone  company  the  FCC  registration 
number  and  ringer  equivalence  number 
(REN)  of  terminal  equipment  prior  to  the 
connection  or  final  disconnection  of 
customer  provided  terminal  equipment, 
instead  providing  that  consumers  need 
only  provide  this  information  at  the 
request  of  the  telephone  company; 
eliminated  from  Part  68  certain 
specifications  for  equipment-to- 
equipment  jacks;  and  eliminated  stress 
tests  for  packaged  terminal  equipment 
under  §  68.302(c)(1),  47  CFR  68.302(c)(1). 
EFFECTIVE  DATE:  December  2, 1985. 
address:  Federal  Communications 
Commission.  Washington,  DC  20554. 


FOR  FURTHER  MFORMATIGN  CONTACT; 

Patrick  Donovan.  Federal 
Communications  Commission, 
Washington.  DC  20554.  (202)  634-1832. 
SUPPtfMENTARV  information: 

List  of  Subject*  in  47  CFR  Part  68 

Communications  equipment. 
Communications  common  carriers. 
Administrative  practice  and  procedure. 

Report  and  Older 

In  the  Matter  of  REVISIONS  TO  PART  68 
OF  THE  COMMISSION'S  RULES; 
Dereguiatory  Options  and  Streamlined 
Application  Processing  With  Respect  to  Part 
68  of  the  Commission's  Rules;  CC  Docket  No. 
84-685. 

Adopted  October  1&  1985. 
Released  October  25. 1965. 
By  the  Commission. 

Introduction 

1.  Part  68  of  the  Commission's  rules 
governs  the  terms  and  conditions  for 
connection  of  customer  provided 
terminal  equipment  to  the  telephone 
network.  Part  68  is  designed  to  assure 
consumers,  manufacturers  and  carriers 
that  terminal  equipment  may  be 
connected  to  the  telephone  network 
without  causing  harm.'  These  rules 
concern  generally  conditions  of  use  of 
terminal  equipment,  registration 
procedures,  conditions  for  registration, 
and  complaint  procedures.  In  Revisions 
to  Part  68  of  the  Commission 's  Rules 
Notice  of  Proposed  Rulemaking  (NPRM), 
CC  Docket  No.  84-885,  FCC  84-424, 
released  September  26, 1984.  the 
Commission  reviewed  Part  68  and 
offered  for  comment  several  proposals 
intended  to  streamline  application 
processing  and  to  reduce  potential 
unnecessary  regulatory  burdens  on 
registration  apphcants,  carriers  and  the 
public.  Specifically,  the  Commission 
proposed  elimination  of  several  Part  68 
requirements  or  specifications:  the 
mandatory  twenty  day  public  notice 
period  prior  to  grant  of  Part  68 


applications,  the  requirement  that 
customers  notify  telephone  companies 
of  FCC  registration  numbers  and  ringer 
equivalence  numbers  prior  to  connection 
of  terminal  equipment,  certain 
equipment-to-equipment  connector 
specifications,  and  environmental  shock 
tests  for  packaged  terminal  equipment 
Comments  have  been  filed  on  the 
Commission's  proposals,  and  several 
additional  proposals  have  been  made.* 
In  this  report  and  order,  we  review  the 
Commission's  proposals  and  comments 
received,  including  the  additional 
proposals  and  adopt  Part  68  rule 
changes  discussed  below.* 

Argiunents  and  DiscussicMi 

2.  Elimination  of  Public  Notice  Period. 
Section  68.202(a)  of  the  rules.  47  CFR 
68.202(a),  provides  that  the  Commission 
will  issue  notice  of  the  filing  and  grant 
applications  for  equipment  registration 
and  that  no  grant  will  be  made  until  20 
days  from  the  date  of  the  public  notice 
of  the  filing  of  the  application.  The 
purpose  of  the  twenty  day  period  is  to 
permit  interested  parties  to  comment  on 
the  application.  In  the  NPRM  the 
Commission  indicated  that  the 
opportunity  for  public  comment  prior  to 
grant  of  Part  68  applications  was  of 


'For  a  history  of  Part  68,  see  Memorandum 
Opinion  and  Order  in  Docket  Nos.  ISSZS.  20774  and 
21182, 70  F.Ca  2d  1800  (1979). 


'Comment*  and  Reply  Comments  were  Bled  by 
the  parties  listed  in  Appendix  A. 

'By  a  petition  for  rulemaking.  PubUc  Notice 
Mimeo  #  114.  October  5. 1961  the 
Telecommunications  Research  Action  Council 
(TRAC)  has  requested  that  the  Commission  amend 
Part  68  to  prohibit  certain  allegedly  unfair  and 
deceptive  advertising  practices  by  terminal 
equipment  manufacturers.  TKAC  alleges  that  some 
manufacturers  are  advertising  the  fact  that  termiBal 
equipment  is  FCC  registered  in  a  manner  suggestiag 
that  the  registration  relates  to  the  quaUty  of  the 
equipment  TRAC  has  filed  a  motion  requesting  that 
the  present  proceeding  be  amended  to  include 
consideration  of  its  petition  for  rulemaking.  It  states 
that  consolidation  is  appropriate  since  this 
proceeding  and  its  petition  for  rulemaking  both 
concern  the  FCC  registratioo  program.  However,  the 
present  proceeding  is  concerned  primarily  with 
streamlining  application  processing  and  eliminating 
unnecessary  regulations,  whereas  the  TRAC 
proposal  would  impose  further  constraints  on 
registrants  in  an  area  not  previously  regulated  by 
the  Commission,  i.e..  advertising.  Accordingly,  the 
TRAC  petition  will  be  considered  separately  and  its 
motion  to  amend  the  present  proceeding  denied. 
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questionable  value  in  that  few 
coBBcnts  have  been  fibd  OB  Pftrt  M 
appBcatkna  in  recent  yean  except 
when  apcdfically  solidted  by  the 
CoiBmiask>a  See,  e.g.  Public  Notice, 
October  14. 1982,  Viking  Electronics, 
Inc.  Fife  Na  lOO-CX-82.  The 
Conmission  proposed  to  facilitate  Part 
68  appBcation  processing  by  elimination 
oi  tiie  OMndatory  twenty  day  waiting 
period. 

3.  Retlif  opposes  elimination  of  the 
twenty  day  public  notice  period, 
contending  that  it  provides  time  for  a 
staff  review  of  Part  08  applications,  that 
the  present  six  wedi  processing  time  far 
Part  68  appfacations  is  acceptable,  and 
that  there  is  no  need  for  the 
Commissioa's  propoeed  change.  For  Ha 
part.  nXMA  states  tftat  it  has  no 
obiectian  to  eUrainatifm  of  the  twenty 
day  waiting  period  bat  questions 
whether  this  would  actually  result  in 
faster  ^ant  of  appbcations  since 
procesaing  time  far  Part  68  applications 
is  longer  ttian  twenty  dajrs  in  any  event 
All  other  parties  favored  elimination  of 
the  twenty  day  waiting  period  on  the 
ground  that  it  causes  unnecessary  delay 
prior  to  grant  of  Part  68  applicatians. 

4.  The  processing  time  for  Part  68 
applications  depends  hrrgriy  on  the 
condition  of  the  application  at  the  time 
of  its  filing.  Before  an  application  is 
formally  accepted  for  filing.  i.e^  placed 
on  public  notice,  an  initial  >iraminiitVBi 
is  conducted.  Applications  which  arc 
found  to  be  complete  and  demonstrate 
apparent  compliance  with  Part  68  could 
in  many  cases  be  granted  within  only  a 
few  weeks.  For  these  applications, 
which,  based  on  informal  staff  surveys, 
constitute  approximately  sixty  percent 
of  those  submitted,  the  twenty  day 
waiting  period  of  S  68.202(a}  may 
represent  an  unnecessary  delay  in 
disposition.  Where  the  application  is 
initially  found  acceptable  for  filing  but 
presents  questions,  application 
processing  will  take  longer,  up  to 
several  months.*  For  the  maiority  of 
applications  that  are  found  fully 
compliant  reducing  the  twenty  day 
waiting  period  will  permit  earUer  grant 
While  the  current  average  processing 
time  <A  six  weeks  for  Part  68 
applications  is  acceptable,  the 
Commission  is  interested  in  optimizing 
service  to  the  public.  Accordingly,  wc 
are  modifying  i  68.202(a)  to  provide  that 
applications  will  not  be  granted  prior  to 
five  days  fitun  the  date  of  public  notice 
of  the  accq)tance  ol  the  appUcation  for 
filing.  We  have  selected  this  alternative 


in  Ken  of  elimhiatiiHi  of  the  public  notice 
period  entirely  because  five  days 
represents  the  aununcBn  period  needed 
tft  miamine  ^ipticationa.  Thia  will  al»o 
present  an  opportunity  for  public 
comment  by  potentially  affected 
parties.* 

5.  Notification  to  Telephone 
Companies.  Under  S  68.106(a)  of  the 
rules.  47  CFR  68J06,  a  telephone 
customer  ia  required  to  notify  the 
telephone  company  prior  to  connection 
or  final  disconnection  of  customer 
provided  teiminal  eqaipment  and  to 
provide  the  telephone  company  the  FCC 
registration  and  ringer  eqidvalence 
numbers.*  Tilts  provision  appBes  to 
simple  terminal  equipment  smji  as 
standard  telephones,  not  involved  in 
systems  applications.  In  the  NPRM  the 
Commission  sought  comment  on  the 
utility  of  this  notification  requirement 
and,  specifically,  whether  it  could  be 
replaced  with  the  requirement  that  a 
customer  provide  the  carrier  with  the 
registration  number  and  ringer 
equivalence  number  only  when 
requested  to  do  so  by  the  carrier.  The 
Coamission  additionally  sought 
comment  on  whether  two  other 
notification  requirements  could  be 
modified  in  a  simalar  fashi<m:  (1)  The 
requirement  under  S  6&lQB(b^  47  CFR 
6ai06(b),  for  notification  of  the  FCC 
registration  numbers,  RENs  and  other 
information  fcv  terminal  equipment 
systenu;  and  (2)  Notification  to  the 
carrier  prior  to  installation,  rerao<va)  or 
recon^ontion  of  premises  wiring  under 
S  68L213(e),  47  CFH  eft213(e}.* 


•  WtW  •nqatanoi  af  tbe  appkcabea  lor  fibiv 
doaa  aot  MMB  tilt  SMilicaiMa  »  without  fanH 

Kf  caa  icvaal  ifchcli  that  iv^nin 


■  Part  00  applicatioiu  itnrotvtiig  new  type*  of 
terminal  aqai^aaiit,  ceiuiactKit  of  B^wpuiuat  t» 
•ervicea  «>iifaiaa<  from  nonaaUy  aalkdpated.  at  of 
questionabla  vati<lity  caa  affect  carrior  inteieata  is 
maintaiaing  the  integrity  at  their  networki  and  may 
warrant  conunenL 

*  Hw  ringer  eciBiTaleiice  iramlMr  (REN)  ia  a 
meaatao  of  tko  can<aai  <k«WB  boa  the  tdephone 
caiwm  feciUtiaa  by  a  temino)  device,  bi  moat 
areas  of  the  United  Statea.  teleplione  companiea 
provide  sufficient  ringing  current  to  power  five 
standard  teiephones,  i.e.,  a  REN  of  five.  If  the  sum  of 
the  REN*  of  all  the  laiep^ama  oo  a  particuiar  HBO 
excoada  fiv«,  the  tatophoBe  coapaay  canBot 
guarantee  proper  ringing  Moat  talephooa  davice* 
marketed  today  present  an  REN  of  less  than  one. 
thereby  permitting  snore  than  five  simultaneous 
connectfcan.  (KBN*  do  not  reflect  however,  any 
attanaatiaa  of  audio  level  attandant  apoa 
simultaoeoua  uaa  of  more  than  an*  telephone.) 

'  Ib  Amendment  of  Part  68  of  the  CoBiniaaion'* 
Rules  Concerning  Connection  ofTtolepbone 
Equipment  Systems,  and  Protective  Apperatu*  to 
the  Telephone  Network  (First  Report  and  OrderX 
CC  Docket  No.  tl-21«,  97  F  CC  2d  S27  (ISM). 
reconsideration  denied.  FCC  85-347.  released  July 
12, 1985,  the  Commission  amended  Part  M  to  creol* 
inter  alia  oetieaJdoeaiatDtatiim  tequireiaent*  foe 
sahaciibar  inataHBltaB.  conneattoa.  or 
reconfiguration  of  preiaiMa  i 


6.  SNET  daims  that  the  information 
provided  imder  the  notification 
reqcdrenents  of  the  cmrent  roles  is 
«aeM  to  tha  omriera  and  i»  olUttfe 
biutlen  to  either  carriers  orihe 
customer.  It  states,  for  example,  that 
when  service  problems  occnr  that 
potentially  originate  in  customer 
equipment  the  carrier  can  consult  a 
customer's  file  to  obtain  the  identity  of 
^  ■amrfactorer  of  the  cuatouief^ 
terminal  equipment  facilitating 
identification  and  correction  of  the 
problem.  It  claims  that  it  wo«ld  be  more 
burdensome  for  the  carrier  to  contact 
the  customer  when  it  has  reason  to 
believe  that  unregistered  equipment  has 
been  connected  than  the  current 
notification  scheme.  It  statea  that  the 
purpose  of  these  notification 
requirements  is  to  ensure  that  only 
registered  eqii^meul  is  conoacted  to  tha 
network  and  that  this  remains  a  vaJBd 
concern.  NTCA  supports  the  elimination 
of  notice  requirements  for  SHnpfe 
terminal  equipment  but  urges  retention 
of  mandatory  notification  for  complex 
systems  and  premises  wiring.  A  greater 
potential  for  harm  exists  with  respect  to 
complex  systems  and  premises  wiring, 
accordug  to  tlTCA.  The  BOCs  sUte  that 
collecting  and  maintaining  FCC 
registration  numbers  is  burdenaeme  and 
that  adoption  of  the  Commission's 
proposal  will  eliminate  this  burden 
wHJboot  any  attendant  detrimmts.  They 
further  dtaim  that  there  is  no 
justification  far  diatingnishing  between 
simple  and  more  complex  systems  cw 
prenises  wiring,  ahhongb  they  urge  that 
a  notification  requirement  be  created  for 
connecti<ni  of  castomer  owned  coin 
teleirfiones  fCOCTs)  so  that  carriers 
may  readily  identify  servioa  problems 
originating  from  these  telei^iones. 
IDCMA,  NATA,  and  GTE  support  the 
Commission's  proposal. 

7.  At  the  inception  of  the  registration 
program  notification  to  the  carrier  prior 
to  connection  of  terminal  eqtiipment 
was  a  reasonable  precaution  to  ensure 
that  only  registered  terminal  equipment 
was  connected  to  the  network.  At  that 
time  virtually  no  equipment  had  yet 
been  registered;  currently,  however,  the 
registration  of  terminal  equipment  is 
essentially  tmiversat  i.e.,  there  is  no 
significant  use  of  imregistered  terminal 
equipment  We  believe,  therefore,  that 
the  mandatory  notification  requirement 
of  5  68.106(a]  is  no  longer  required  to 
assure  that  only  registered  terminal 
equipment  is  connected  to  the  netwodc 
Moreover,  the  utility  of  reporting  RENs 
mtist  be  seriously  questioned  because 
most  curraitly  manofactwed  telephones 
draw  considerably  less  hne  ciurent  than 
at  the  time  i  6aiaB(a)  was  adopted,  and 
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there  is.  therefore,  at  the  present  time  a 
signiricantly  reduced  risk  of  overloading 
ringing  current  supplied  by  the  carrier. 
SNET  has  not  shown  that  the  benefits 
derived  from  the  mandatory  collection 
of  this  information  from  all  customers. 
i.e..  ability  to  locate  and  correct  service 
problems,  cannot  be  duplicated  when 
the  carrier  obtains  this  information  by 
request  on  an  as-needed  basis. 
Moreover,  we  think  it  is  evident  that  it 
will  b«  less  burdensome  on  carriers  and 
the  public  if  this  information  is  provided 
only  when  specifically  needed  by  the 
carrier.  Accordingly,  we  are  modifying 
9  68.106(a]  to  provide  that  the  customer 
must  provide  this  information  when 
requested  by  the  carrier.*  An  insufficient 
showing  has  been  made  to  justify 
creation  of  an  exceptional  notification 
requirement  for  COCTs.  Properly 
registered  coin  telephones  do  not  pose 
any  greater  risk  of  network  harm  than 
other  types  of  registered  terminal 
equipment.  Accordingly,  we  are  not 
persuaded  by  the  BOC  request  on  this 
point. 

6.  One  other  comment  is  necessary 
with  respect  to  the  REN.  Section 
68.218(bj(l)  requires  that  the  equipment 
registrant  or  his  agent  provide  to  the 
user  of  the  registered  equipment 
instructions  on  its  installation,  operation 
and  repair.  As  ringer  equivalency  relates 
to  integral  operations  of  the  terminal 
equipment,  manufacturers  are  currently 
providing  information  on  the  REN. 
While,  as  indicated,  the  risk  of  network 
harms  caused  by  overloading  ringing 
current  supplied  by  the  carrier  is 
significantly  reduced  by  the  increasing 
use  of  electronic  instruments,  we 
emphasize  that  the  instructions  required 
by  S  6a218(b)(l)  should  include,  where 
applicable  to  the  equipment  involved, 
complete  and  adequately  explained 
information  as  to  the  importance  of 
compliance  with  the  REN  limitations. 
We  behave  that  such  instructions  will 
sufficiently  alert  the  customer  of  the 
potential  need  to  contact  the  carrier  in 
order  to  assure  adequate  ringing  in  the 
absence  of  mandatory  reporting  of  the 
REN  to  the  carrier. 

9.  We  further  believe  that  the 
notification  requirements  for 
installation,  connection  or 
reconfiguration  of  premises  wiring  under 
§  68.213(e)  can  be  eliminated  without 
significant  risk  of  network  harm.  The 
parties'  comments  have  not  identified 
any  special  risks  for  premises  wiring 


that  would  require  separate  treatment 
from  simple  terminal  equipment  under 
§  68.106(a).  We  note  that  S  68.213 
provides  for  special  protections  against 
faulty  installation  of  premises  wiring, 
including  permissible  carrier  inspection, 
acceptance  testing,  and  requiring  the  use 
of  protective  devices.  Accordingly,  we 
will  also  modify  %  68.213  to  require  that 
the  customer  shall  provide  the 
information  specified  in  that  section  on 
the  request  of  the  carrier.* 

10.  Similarly,  the  notification 
requirement  under  §  68.106(b)  for 
systems  assembled  from  combinations 
of  individually  registered  terminal 
equipment  items  should  be  eliminated. 
The  individually  registered  terminal 
equipment  in  these  cases  is  intended  for 
use  in  combination  with  other  terminal 
equipment.  SNET  has  not  provided  any 
support  for  its  claim  that  a  greater 
potential  for  harm  exists  with  respect  to 
systems  as  opposed  to  simple  terminal 
devices.  Indeed,  we  do  not  believe  that 
properly  registered  components  and 
systems  present  significant  risks  of 
network  harm  necessitating  mandatory 
notification  to  the  carrier.  Moreover, 
systems  are  usually  installed  by 
communications  contractors  or  vendors 
with  adequate  training  to  insure  that 
systems  are  property  installed  and 
configured.  Accordingly,  we  will  modify 
S  68.106(b)  to  provide  that  the  customer 
must  provide  registration  information  on 
terminal  equipment  systems  to  the 
carrier  on  request. 

11.  Connectors.  Subpart  F  of  the 
Conunission's  rules  sets  forth  technical 
descriptions  of  authorized  plugs,  jacks 
and  adapters  for  network  connections  of 
registered  terminal  equipment.  These 
include  descriptions  of  equipment-to- 
equipment  connections  which  were 
intended  to  assure  a  means  of 
connection  of  customer  provided 
terminal  equipment  to  other  equipment 
provided  by  the  telephone  carrier  in 
conjunction  with  transmission  services. 
In  view  of  the  detariffing  of  customer 
premises  equipment  (CPE)  under  which 
carriers  no  longer  provide  terminal 
equipment  in  conjunction  with 
transmission  services. '"  the  Commission 


*  Under  (he  notification  approach  we  are  adopting 
today,  we  are  merely  eliminating  the  mandatory 
reporting  requirements  under  Part  66.  We  are  not 
precluding  the  carrier's  ability  to  employ  consumer 
education  materials  to  stress  the  importance  of 
connecting  only  registered  terminal  devices. 


'The  Commission  is  not  making  any  changes  in 
the  notirication  requirements  under  {  68.10e(c}  for 
systems  using  other  than  fully  protected  premises 
wiring.  This  was  not  proposed  in  the  NPRM. 

••Sec  Amendment  of  {  64.702  of  the 
Commission's  Rules  and  Regulations  (Second 
Computer  Inquiry).  77  F.CCZd  384  (1980)  (Final 
Decision),  reconsideration.  84  F.C.C2d  SO  (1980), 
further  reconsideration.  8  F.C.C2d  512  (1981),  affd 
sub  aom.  CCIA  v.  FCC.  603  F.2d  198  (DC.  Cir.  1982). 
cerL  denied  103  S.  CL  2109  (1983);  Procedures  for 
Implementing  the  DetarifTing  of  Customer  Premises 
Equipment  and  Enhanced  Services,  Report  and 
Order.  CC  Docket  No.  81-893,  95  F.C.CZd  1276 
(1983)  (BOC  equipment):  Third  Report  and  Order,  99 


in  the  ATViAf  proposed  to  eliminate 
these  technical  equipment-to-equipment 
descriptions." 

12.  SNET,  Comdial,  NATA.  NTCA. 
and  CCL  oppose  removal  of  the 
equipment-to-equipment  descriptions  in 
Part  6a  They  contend  that  they 
represent  standardized  equipment 
connections,  and  that  standard 
equipment  specifications  are  useful  to 
industry  and  promote  a  competitive 
market  for  terminal  equipment  in  that 
manufacturers  and  carriers  are 
precluded  by  standard  specifications 
from  employing  interconnection 
specifications  in  an  anticompetitive 
manner.  IBM  is  generally  supportive  of 
the  concept  of  eliminating  equipment-to- 
equipment  specifications  but  claims  that 
some  of  the  jacks  proposed  to  be 
eliminated  by  the  Commission  are 
points  of  interconnection  to  the  public 
switched  network  for  terminal 
equipment  that  requires  a  manual  call 
procedure  for  establishing  connection 
and  should  nbt  be  eliminated.  These  are 
reflected  in  descriptions  in  §  66.502 
(b)(6)  and  (e)(7)-(8).  Similarly,  the  BOCs 
support  the  Commission's  proposal  but 
state  that  three  jacks  proposed  for 
elimination  are  network  connections  to 
consoles  used  in  "911"  emergency 
service  and  should  be  retained,  or, 
placed  in  carrier  tariffs  pursuant  to 
§  68.104(c).'*  ATT-IS  supports  the 
Commission's  proposal  but  requests  that 
certain  network  connections  currently  in 
carrier  tariffs  also  be  included  in 
Subpart  F.  The  BOCs  and  the  US  West 
Companies  also  urge  that  these  network 
connections  currently  in  tariffs  also  be 
included  in  Part  68. '* 

13.  The  essential  purpose  of  Part  68 
terminal  equipment  registration 
standards  is  to  preclude  technical  harm 
to  the  telephone  network.  See  §  68.1.  47 
CFR  68.1.  Technical  descriptions  and 
drawings  of  interfaces  are  included  in 
Part  68  because  they  are  the  means  of 


F.C.C.2d  354  (1984)  (Independent  telephone 
company  equipment). 

"Specifically,  the  Commission  proposed  to 
eliminate  the  technical  descriptiotu  set  forth  in 
S  68.502  (a}(2H3).  (b)(2H6).  (c)(2).  (d)(2H4).  M7h 
(8)  and  descriptions  in  |  68.502(f)(1)  pertaining  to 
jacks  referred  to  as  R)33M.  R)34M.  and  RJ3SM. 

"Section  6&104(c)  provides: 

TariT  Description:  As  an  alternative  to 
description  in  Subpart  F  of  these  rules,  connections 
to  the  telephone  network  may  be  made  through 
standard  plugs  and  standard  telephone  company>- 
provided  jacks  or  equivalent  described  in 
nationwide  telephone  tariffs:  Provided.  That  these 
means  of  connection  otherwise  comply  with 
paragraphs  (a)  and  (b)  of  this  section. 

"The  connectors  currently  in  carrier  tariffs 
requested  by  ATT-IS,  the  BOCs  and  the  US  West 
companies  to  be  placed  in  Part  68  are  those 
denominated  R|lDC  RJ2DX.  R)2EX.  R]2FX.  R|2GX. 
RJ2HX  RJ25C  and  RJ61X. 
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direct  electrical  connection  to  the 
network  and  therefore  carry  a 
significant  potential  for  harm. 
Improperly  configured  contacts,  for 
example,  could  introduce  onacceptable 
interference  into  the  voice  networic 
Eqoipment-to-equipment 
interconnection  specifications,  on  the 
other  band,  do  not  contain  any 
descriptions  of  the  parameters  of  direct 
electrical  connection  to  the  network, 
and  the  potential  for  harm  caused  by 
these  connections  is  substantially 
eliminated  by  the  protective  circuitry  of 
the  registered  CPE  itself.  Accordingly, 
the  equipment-to-equipment 
specifications  do  not  directly  relate  to 
the  purpose  of  Part  68  of  preventing 
harm  to  the  network.  While  some 
commenters  urge  that  Part  68  be  relied 
upon  as  a  means  for  achieving  uniform 
technical  standards  for  manufacturing, 
performance,  and  compatibility  of 
terminal  equipment,  non-governmental 
organizations  are  available  for  this 
purpose.  Accordingly,  we  will  delete 
from  Part  68  the  equipment-to- 
equipment  connections.  We  are 
retaining  in  Part  68  connection 
specifications  for  network  jacks.  We  are 
also  retaining  the  jacks  requested  by 
IBM  because  in  many  cases  they  are 
associated  with  direct  network 
connection.  However,  no  necessity  has 
been  shown  to  depart  from  current 
practice  for  the  specialized  network 
connections  that  several  parties  have 
requested  be  placed  in  Part  68. 
Similarly,  we  will  delete  the  R)12C 
R)130and  R)35X  configurations  called 
to  our  attention  by  the  BOCs,  as  used  in 
connection  with  911  consoles.  We 
believe  that  the  tariff  mechanism  will  be 
adequate  for  these  specialized  network 
connections  as  well. 

14.  Shock  Tests  for  Packaged 
Terminal  Equipment  Section  68.302 
requires  as  a  condition  of  registration 
that  terminal  equipment  comply  with 
Part  68  standards  before  and  after  the 
administration  of  specified  mechanical 
and  electrical  stresses.  Section 
68.302(c)(l]  sets  forth  certain  stress  tests 
for  packaged  terminal  equipment.  In  the 
NPRM  the  Commission  solicited 
comment  on  whether  market  forces 
would  provide  adequate  incentives  to 
the  manufacturer  to  provide  adequate 
packaging.  The  Commission  proposed  to 
delete  §  6&302(c)(l]. 

15.  The  BOCs.  IDCK4A.  ATT-ia  Radio 
Shack,  IEEE,  and  Pepper,  Hamilton  and 
Scheetz  support  the  Commission's 
proposal.  They  argue  that  the  packaged 
shock  tests  serve  do  useful  purpose,  are 
an  unnecessary  regulatory  burden,  and 
that  manufacturers  will  provide 
adequate  packaging  in  any  event  CCL 


proposes  that  the  vibration  tests  of 
t68.302(a]  additionally  be  eliminated; 
GTE  urges  removal  of  all  the 
environmental  stress  tests  of  {  6&302. 
Comdial  and  Retlif  state  that  the  tests 
for  packaged  equipment  prevent  inferior 
products  from  entering  the  market,  are 
not  burdensome,  and  should  be  retained. 
NTCA  states  that  removal  of  the 
packaged  shock  tests  would  be 
premature  in  that  the  market  for 
terminal  equipment  has  not  sufficiently 
developed  to  guarantee  adequate 
packaging. 

16.  In  the  NPRM  the  Commission 
stated  that  the  same  incentives  of  the 
manufacturer  to  package  a  device 
adequately  so  that  it  will  function  on 
deUvery  serve  also  to  assure  that  the 
device  will  meet  the  shock  stresses  for 
packaged  equipment.  The  parties 
comments  suppcvt  this  conclusion.  TixJM, 
CCL  states,  based  on  its  experience 
gained  since  the  inception  of  the 
registration  program,  any  diunage  to 
equipment  occasioned  by  defective  or 
inadequate  packaging  will  render  the 
equipment  inoperative.  It  states  that 
manufacturers  have  a  strong  incentive 
to  avoid  receipt  of  inoperative 
equipment  by  the  customer  and  that  in 
order  to  avoid  inc^wrative  equipment 
will  provide  adequate  packaging.  We 
bebeve  that  this  conclusion  is  correct, 
and  that  while  packaging  tests  may  have 
been  a  wise  precaution  at  the  beginning 
of  the  registration  program,  they  no 
longer  are  justified.  Parties  opposed  to 
removal  of  §  68.302(c)(l]  have  not  shown 
that  elimination  of  these  tests  as  a 
regulatory  requirement  will  raise  any 
substantial  risk  of  Part  68  harm  in  view 
of  manufacturer  incentives  to  provide 
adequate  packaging.  Accordingly,  we 
will  eliminate  the  packaged  shock  tests 
of  §  68.302(c)(1). 

17.  Section  6a302  contains  other 
stress  tests  in  addition  to  those 
proposed  for  deletion  in  the  NPRM.  For 
example,  f  68.302(c)  concerns  vibration 
tests,  S  68.302(cK2)  requires  shock  tests 
for  unpackaged  equipment,  and  §  68.302 
(d)  and  (e)  require  compliance  with  Part 
68  standards  before  and  after 
ai^lication  of  metalHc  and  longitudinal 
voltage  surges.  The  Commission 
recognizes  that  reUance  on 
manufacturer  incentives  to  provide 
adequate  packaging  without  government 
regulation  would  be  potentially 
applicable  to  these  other  stress  tests  as 
welL  Thus,  for  example,  manufacturer 
incentives  to  produce  equipment  that 
will  survive  routine  customer  handling 
might  appropriately  supersede  the 
unpadiaged  equipment  handling  test  of 
§  68.302(cM2).  On  the  other  hand,  there 
is  no  consensus  among  those  who 


Gomnented  on  this  point  Our  initial 
proposal  was  hniitsd  to  packaged  shock 
testa,  and  only  in  the  comments  did  a 
few  paxties  seek  to  broaden  it 
Elimination  of  packaged  shock  tests 
seems  advisable  as  a  first  step,  and, 
assuming  no  adverse  consequences 
follow  further  steps  may  be  indicated. 

18.  Notification  in  Lieu  of 
Registration.  While  supporting  all  the 
specific  proposals  of  the  Commissicm  for 
streamlining  Part  68  appbcatioo 
processing  and  eliminating  mmecessary 
regulatory  requirements,  GTE  urges 
further  changes  in  Part  68  application 
processing.  It  states  that  the  (ffesent 
application  procedure  was  crested  at  a 
time  when  the  terminal  equipment 
industry  was  n^w  and  more  rigorous 
application  processing  was  required  to 
adequately  protect  against  networic 
harm.  Considerable  experience  has  been 
gained  with  the  registration  program 
and  the  value  of  submitting  test  data 
must  now  be  seriously  questioned, 
according  to  GTE.  It  claims  that  no  more 
assurance  of  network  protection  is 
provided  by  a  statement  that  test  c^ta  in 
the  application  is  correct  than  by  a 
statement  that  the  equipment  has.  in 
fact  been  tested  tind  meets  Part  68 
standards.  Consequently,  it  urges  the 
Commission  to  adopt  a  notification 
procedure  for  registration  of  terminal 
equipment  Under  this  approach,  the 
equipment  manufacturer  or  other  entity 
seeking  registration  under  Part  68  would 
submit  an  abbreviated  application 
describing  the  equipment  in  general 
terms  and  containing  a  statement  (the 
"notification")  that  the  subject  terminal 
equipment  complies  with  the  network 
protection  standards  of  Part  68.  Unlike 
the  current  requirements,  the  appficant 
would  not  ordinarily  submit  any  test 
data  demonstrating  compliance  with 
Part  68  technical  standards,  but  would 
be  required  to  provide  test  data  on 
request.  The  first  application  from  a 
particular  manufacturer  would  be 
required  to  describe  test  procedures  and 
standards  used  to  comply  with  Part  68. 

19.  In  response,  IDCMA  states  that 
CTE's  proposal  would  not  necessarily 
reduce  the  burden  on  manufacturers 
because  they  would  still  be  required  to 
comply  with  Part  68  standards. 
Moreover,  according  to  IDCMA,  current 
procedures  actually  benefit 
manufacturers  when  the  Commission 
discovers  non-complying  equipment  in 
the  apphcation  process,  rather  than  after 
large  scale  manufacture  of  the  product 
IDCMA  urges  a  cautious  evaluation 
prior  lo  any  substantial  modification  of 
Part  68  apphcation  procedures.  The 
BOCs  state  that  the  GTE  proposal  could 
lead  to  non-complying  equipment  being 


t«Ht« 

appUsaMsBf  MMMfann  am  mat 
burdensome,'*  and  shoold  be  mtiiiwd  in 
order  to  protect  against  degradation  m 

rejection  of  the  GTE  proposal  NATA 
states  jaynnml  4ei«M  that  it  iimmiii 
theGTBjM)|MML 

2a  Uader  4he  CIE  pka.  «■  luder  tlM 
pcesent  Part  U  frocrdmm.  the  ^y  licant 
would  pertona  aeceaaaij  rmaplitBrft 
testing  to  eoMue  thai  the  teaaiaai 
equ^utent  neete  or  exceeds  iWt  M 
stflndanJH  ftesumahly.  She  applicaat 
would  jBtain  lecocds  of  tbe  xeaulls  of 
these  tests.  T^xeiore.  the  esseatiaJ 
difference  betweea  the  GTE  notiJScation 
plan  and  the  jvesent  Part  68  aj](ilicatioD 
process  is  merely  that  the  ^pllcanl 
would  not  be  required  to  stftnail  the 
results  of  the  Pail  68  teduucal  tests  to 
the  Commission.  GTE  has  nal  riiown 
that  the  siAimissioo  of  such  data  to  the 
Comndssion.  whidi  the  app'Hcant  most 
obtain  in  any  event,  is  burdensome  on 
mftnufacturers;  it  is  not  burdensome  to 
the  CoianussiaBnftatiwe tatties 
beneHts  associated  ividi  Ms  i 
Although  the  vast  majority  of 
applications  are  granted,  aj^proximalely 
one  third  of  them  require  corrections  or 
suffdmuitory  iwfonartioa.  Tlie  test 
data  ««UBrtted  in  a  siprifii  siiit  Mui^er 
of  cases  do  not  meet  Part  6S  tftsMlards. 

re^aect  to  afqiiacaliaps  swbsrtHed  by 

major  manufadtBsrs  .and  applications 
submitted  by  certified  testing 
laboBalories.  Contiary  taOTE's 
contentions!  we  find  that  the  submissioB 
of  test  data  reveals  non-complying 
equipment  ^rfndi  jaader  a  ■oti&cation 
scheme  would  have  been  registered  and 
could  causes  substantial  ci^of 
networii  harm  on  a  large  scale. 
Accordin^y,  we  do  not  view  QIC's 
proposal  as  a  idahle  alternative  to  ihe 
current  proceduce,  which  piaioly  serves 
the  pubGc  inleresl  by  Assuripg  that 
harmful  equipment  is  not  xegistered  and 
attached  to  the  network  We  therefore 
reject  GrFs  proposal. 

21.  Pre-Grant  Assignment  of 
Registration  Numbers.  Several  parties 
have  requested  that  we  adopt  a  method 
of  early  assignment  of  registration 
nmabms.  ar  pewit  apphraats  to  self- 
assign  a  registraiiea  nanbec  priar  to 
grant  of  the  application.  According  to 
GTE.  this  wouM  Zaolilate  manufaotutiag 
and  labeling  of  the  leimioal  device 


peadiag  •e^statfion.  OCL  and  ATT-1S 

simiiaiis  iWlu  <hat  < 
registration  nai 

manujartwsag  amd  <w<fciBy  of 
manufacturtcs  to  \ 


"TlieAOCta*le4)M(«)ie<Pntee.anpiiGatii» 
pracesa  U  lesi  but^lentasie  than  jitber  typet  ei 
equipmolt  aiffharizafioos  required  b>  the 
Coimntflvim  'MkSi  sa  '^jpe  'Sppnyvd  pnjveaiiivt 

OMhr  f  XaD3:itf  aieMtM  «C)Ht  ZaSS.  UMor^V" 
approval,  applicable  primarily  lo  marine 
transmitters,  actual  testing  by  tbe  Commisaian  U  a 
precondition  of  equipment  authorization. 


According  to  the  BOCs.  «aHy 
assignawnt  af  MiglstnaCon  aanhers 
would  prejudge  appitoafions  and  lead  to 

premaiaua  diathbi^ian  af  ttfminBl 
equipment  products. 

22.  Under  tfaa  cancat  rules  the 
assignment  of  registration  nimibers 
takes  place  after  the  application  n 
granted,  i.e.,  after  full  compliaaoe  with 
Part  68  has  been  demonstrated. 
Consumers  and  carriers  have  a  strong 
assurance  that  terminal  equipment 
properly  lafbeicd  ■with  the  PCXT 
regiatratton  mnroer  may  oe  connected 
to  the  telephone  netweric.  Tlw  proposed 
scheme  of  pn  grant  of  legislation 
numbers  ^'buM  ineviteUy  iveeScen  ftis 
assurance,  because, ««  we  liave 
indicated,  a  aobatantfal  mmtber  of 
apptwations  after  dieir  initial  nview 
and  acceptance  reveal  non-coHi9uuaui.e 
with  Part  6i  todurical  reqaireaaents.  ¥Ve 
believe  that  Ibb  risk  factor  oatwoi^s 
the  alleged  benefits  to  manufadlaren  by 

numbers.  Moreover,  we  have 
determined  in  this  report  and  iwder  to 
shorten  the  pufaftc  aatioe  period  faaai 
tweilt|r  to  trve  dafs.  Ilxia  ahoiild  resuit  in 
earUer  grant  of  Pait  W  appbcatiaas,  and 
may  achieve  some  of  the  objeo^yes 
801^  by  CIS  and  oJfaeES.  We  prefer  to 
monitor  the  impact  of  our  modification 
to  9  68.202(a),  prior  to  furflier 
consideration  of  &is  proposal 
Accordingly,  wie  will  not  decide  at  this 
time  the  matter  of  eady  assignmeid  of 
regirtralina  amAera. 

23.  Modificatioa  of  affidavit 
requirement  of§SS.215fel  Section 
68.21S(e9  reqaires  that  an  affidavit  be 
prepared  by  the  installatioa  supterviser 
and  submitted  to  the  earner  prior  to 
installation  or  renoitfigBratioa  of  other 
than  fully  protected  premises  wiring. 
This  affidavit  provides  informatian  on 
the  equipment  involved  and  indicates 
that  the  installer's  qualifications  will  be 
adequate  to  assure  Part  ^oompltaaoa 
The  BOCs  state  that  they  do  not  need 
the  a£&daTit  itsdf  but  oriy  the 
infonnatieB  contained  ia  it  Tl>ey  ^ate 
that  ike  oaSedion  and  aamleBanoe  of 
these  affidavits  is  btiwleasome  and 
expenshre  .aad  arge  that  f  <0t2tS(e)  be 
modified  to  reqiuK  that  tfo  aifTi^bvit  be 
maiataiaed  «a  Ihe  castomer's  pseaaises. 
N  ATA  sad  ATT-4S  opfnse  this  fiOC 
prapoaai  on  the  ^auad  tiiat  oment 
prooedMi«ss  are  not  buideasanie  4ae  to 
the  «se  of  "^lairidet  a#Mvnt8''  and  that 
it  would  not  reduce  any  bardens  btit 


merely  amft  ttiem  from  the  Laiiiers  to 
eqatpiMnt  vendon  and  custuners.  DOO 
supports  the  proposal  stating  that  it 
wotiM  redace  costs  to  'ne  ratepayers. 

24.  As  flie  comments  from  IQ  ATA  and 
ATT-IS  incficate.  under  current  industiy 
practice  the  inslaTlation  supervisor, 
frequently  the  eyiipanent  vendor,  will 
file  a  blanket  affidavit  with  the  ran-iar 
and  receive  an  inf^optifiratinn  rutmher 
which  is  than  placed  near  the  netwoiic 
interface  for  each  iostallatioo.  il  is  not 
necessary  to  sufamit  iBiin«miiB  A&idavits 
to  the  rjuTjar  This  is  an  acceptable 
administration  of  i  68.215(e),  see  Public 
Notice,  Miiaeo  #1^84,  April  12. 1070. 
vthidi  ««iJi«tnniinTty  nrarlinmtfii  the 
record  keefiiqg  lefuiEejoeots  that  might 
otherwise  be  entaikid  nnder  that  aiie 
section.  Hie  BOCs  have  not  shown  that 
this  system  of  blanket  affidavits  couid 
be  maintained  under  its  proposal,  or  that 
it  might  not  reaak  in  an  overall  increase 
in  rqfalatfliy  bandeaa.  Afioopdin^ty,  we 
will  nat  adqpt  its  prapesal  at  this  fime. 

Regolatoiy  Flejdbllity  Act— 41nal 
Anidy^ 

A.  Need  far  ami  Obfectime  ofReies 

25.  The  remmig«inn  has  A»t*iTOin«^j 
that  the  public  iatefest  wiU  be  aervod 
by,  aad  that  th^e  is  a  need  for, 
eliminatiaa  of  uaoeceasaiy  regulations 
from  Part  S8  of  the  rules  aad 
implementation  of  atreamliaed 
pnacedures  ior  piacessiqg  aad  pant  of 
Part  6&  eqaipmeat  regietzatioa 
apphcatiooa.  The  objective  of  the  roles 
adopted  in  this  iiepart  and  order  is  to 
move  toward  achievement  of  these 
puipaees  of  aliauoati^  unaeoessafy 
regulations  and  stiteaffitinii^  apj^itaition 
prooeduies. 

26.  The  notice  of  pmposed  rulemakiag 
in  this  procoediig  soHcited  oonaaents  on 
the  Initial  Regulatory  Flexibility 
Analjns,  »id  specified  that  sudi 
comments  be  ooartainad  ander  separate 
headii^  horn  conuneots  rdatiDg  to 
other  issues.  No  sucti  oomawntg  were 
received.  Nevertbeless,  in  onSer  to 
discbange  our  xhity  ontier  the  Regulat<»y 
FleiAalfty  Act  vie  wOk  discuss  iasoes 
concerning  ooeta,  if  any,  aristog  Irom  the 
rules  we  are  adc^ting  today. 

B.  Analysis  of  Rules  Adopted 

27.  We  are  adopting  rules  which 
shorten  the  poMic  nofice  period  prior  to 
grant  of  Part  08  apptica  tions.  elinrinate 
mandatory  reporting  Tequirements  to 
telephone  carriers  by  customers  prior  to 
connection  of  terminal  equipment, 
eliminate  specifications  for  equipment- 
to-oquipment  connectors,  and  eKminate 
the  requirement  for  admiiitstration  of 
shock  tests  to  paAaged  temrinal 
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equipment  as  a  condition  of  registration. 
These  rule  amendments  do  not  impose 
any  costs  or  burdens  on  any  person 
because  they  represent  elimination  of 
present  requirements  in  the  rules. 
Moreover,  these  rule  changes  should 
serve  to  reduce  costs  and  burdens  on 
manufacturers  by  permitting  earlier 
grant  of  Part  68  applications.  The 
Commission  has  stated  in  paragraph  8, 
supra,  that  manufactuirers  should 
include  in  operating  instructions 
information  on  ringer  equivalency.  ITiis 
information  related  to  instalFation  and 
operation  of  terminal  equipment  and  is 
required  under  the  existing 
§  68.218(b)(1).  Accordingly,  the 
Commission's  statement  is  a  reiteration 
of  existing  requirements  and  does  not 
constitute  the  imposition  of  new  or 
different  regulatory  burdens  on  any 
person. 

C.  Flexibility  Analysis  Conclusion 

za  We  conclude  that  the  action  we 
are  taking  today  complies  with  the 
purposes  of  the  Regulatory  Flexibility 
Act.  These  regulations  do  not  impose 
any  significant  costs  on  any  person.  No 
showing  has  been  made  that  the  rule 
amendments  we  are  adopting  will  be 
more  cosUy  than  other  possible 
amendments.  However,  where 
alternative  resolutions  were  available 
we  have  chosen  the  least  costly 
alternative  unless  a  more  costly 
alternative  would  clearly  be  more 
effective  in  achieving  the  Commission's 
objectives  under  the  Communications 
Act.  In  the  majority  of  instances,  both 
large  and  small  carriers  and 
manufactiirers  will  be  able  to  include 
such  expenses  as  are  necessary  to  meet 
the  obligations  of  the  rules  adopted 
herein  as  part  of  revenue  requirements 
for  regulated  services  or  by  setting  their 
own  price  for  unregulated  products  and 
services. 

29.  The  rules  contained  herein  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
requirements  or  burdens  upon  the 
public.  Implementation  of  any  new  or 
modified  requirement  or  burden  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Paperwork  Reduction  Act. 

Conclusion 

30.  In  view  of  the  foregoing,  we  will 
adopt  the  Part  68  rule  changes  indicated 
in  Appendix  B.  As  no  further  issues 
remain  in  this  docket,  we  will  terminate 
it. 

31.  Accordingly,  it  is  ordered, 
pursuant  to  47  U.S.C.  151. 154(i).  154(j), 
201-205.  218.  220.  313.  403. 412.  and  5 
U.S.C.  553.  That  Part  68  of  the 


Commission's  rules.  47  CFR  Part  68.  is 
amended  as  set  forth  in  Appendix  B. 
effective  December  2, 1985. 

32.  It  is  further  ordered.  That  the 
motion  to  amend  filed  by  the 
Telecommunications  Research  Action 
Center  is  denied. 

33.  It  is  further  ordered,  that  this 
proceeding  is  Terminated. 

Federal  Cominunications  Commission. 
William  J.  Trkarico. 

Secretary. 

Appendix  A 

Comments: 

The  Department  of  Defense  (DOD) 
J.  P.  Neil.  PJL 

GTE  Service  Corporation  (GTE) 
North  American  Telecommunications 

Association  (NAT A) 
AT&T  Information  Systems  (ATT-IS) 
National  Telephone  Cooperative 

Association  (NTCA) 
Mountain  States  Telephone  and 

Telegraph  Company,  et  al.  (US  West 

Companies) 
Pepper,  Hamilton  and  Scheetz 
Southern  New  England  Telephone 

Company 
Bell  Operating  Companies  (BOCs) 
Radio  Shack 
General  Electric  (GE) 
International  Business  Machines  (IBM) 
Electronic  Industries  Association  (ELA) 
Communications  Certification 

Laboratory  (CCL) 
ReUif.  Inc.  Testing  Laboratories  (Redif) 

Reply  "Comments: 

The  Department  of  Defense 
Bell  Operating  Companies 
Independent  Data  Communications 

Manufacturers  Association  (IDCMA) 
GTE  Service  Corporation 
AT&T  Information  Systems 
North  American  Telecommunications 

Association 
Webcor  Electronics.  Inc.  (Webcor) 
National  Telephone  Cooperative 

Association 
Retlif,  Inc.  Testing  Laboratories 

Appendix  B 

PART  68— {AMENDED] 

Part  68  of  the  Conmiission's  Rules  and 
Regulations  (Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations.  Part  68)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201.  202.  203.  204,  205, 
20a  215.  2ia  313,  314.  403,  404,  410,  602.  48 
Stat,  as  amended.  1066. 107a  1071, 1072, 1073, 
1076. 1077, 1067, 1094, 1098. 1102;  47  U.S.C. 
Sees.  154.  201,  202.  203,  204,  205,  206.  215,  21& 
313.  314,  403,  404.  410,  602. 


2.  Section  68.106  is  amended  by  l«vising 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

$68,106    NotHlcatlontoletaphone 
company. 

(a)  General:  Customers  connecting 
terminal  equipment  or  protective 
circuitry  to  the  telephone  network  shall, 
upon  request  of  the  telephone  company, 
inform  the  telephone  company  of  the 
particular  line(s)  to  which  such 
connection  is  made,  the  FGC  registration 
number  and  ringer  equivalence  number 
of  the  registered  terminal  equipment  or 
registered  protective  circuitry. 

(b)  Systems  assembled  of 
combinations  of  individually-registered 
terminal  equipment  and  protective 
circuitry:  Customers  connecting  such 
assemblages  to  the  telephone  network 
shall,  upon  the  request  of  the  telephone 
company,  provide  to  the  telephone 
company  the  following  information: 

3.  Section  68.202  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§68.202    PuMic  notic«. 

(a)  The  Commission  will  issue  public 
notices  of  the  filing  of  applications  for 
equipment  registrations  and  the  grants 
thereof.  No  grant  will  issue  before  five 
days  from  the  date  of  the  public  notice 
of  the  filing  of  the  application. 
«        •        »        •        » 

4.  Section  68.204  is  revised  to  read  as 
follows: 

§  68.204    Comments  and  repHes. 

Comments  may  be  filed  as  to  any 
application  for  equipment  registration 
within  five  days  of  the  date  of  the  public 
notice  of  its  filing.  Replies  to  such 
comments  may  be  filed  within  five  days 
of  the  filing  of  such  comments.  All 
comments  must  be  served  on  all  parties 
filing  comments.  An  original  and  three 
copies  of  all  comments  and  replies  must 
be  filed. 

5.  Section  68.213  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  68.213    Installation  ot  ottier  than  "fully 
protacted"  pramises  wiring. 

(e)  Notice  to  the  telephone  company. 
Subscribers  performing  installation, 
connection,  disconnection, 
reconfiguration  or  removal  of  premises 
wiring  to  or  horn  the  telephone  network 
shall,  upon  request  of  the  telephone 
company,  inform  the  telephone  company 
of: 


S6&J02   lAmMKtodl. 

6.  Section  68  J02  is  ameofded  by 
removing  jrarqgrapb  [cHl),  redesijgnati^g 
(cjp)  ai  t<4(1)>  an<J  redesignafing  ItJtSJ 
as  (c;khJ- 

7.  Section  4ff.S(B  is  amended  by 
removing  paragraphs  ta)(2)  and  ta)(5) 
and  redesignating  (e)(4)  ss  ta)(2}; 
removing  <fc|K2|.  M3}.  fbM4j  and  ^5} 
and  railesigM&ig  {bX€9  •«  (b)(Z):  ^(c^t?); 
(dK2),  (dKS).  and  fd^f^;  and  Kevising 
(f)(1)  as  foUowK 

*        *        •        4k        • 

(f)  MvIUple-line  series 
configurations. — (1)  f/p  to  eight  (8) 
positiam  jadks.  Moilapte  aenes  4adEi  ia 
this  category  consist  af  malt^ple 
arrangements  of  configurations  specified 
in  subsection  (b)  of  this  Section,  in  a 
multiple  mounting  arrangement.  Such 
multiple  arrangements  may  be  ordered 
as  a  unit  under  the  following 
UNIVERSAL  SERVICE  ORDER  CODE: 

RJ31M— multiple  series  T/R  ahead  of 
all  station  equipment  (reference 
§  68.502(b)(1)). 

8.  In  §  66.504,  paragraphs  (a)  and  (b) 
are  removed,  the  Unilateral  Patent 
License  Agreement  is  designated  as  the 
text  of  the  section,  and  the  section 
heading  is  revised  to  read  as  follows: 

§68.504    Universal  patent  license 
agreement 

***** 

[FR  Doc.  85-27164  Filed  11-18-65;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  671 
[Docket  Na  50950-5182] 

Tanner  Crab  off  Alaslca 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule;  initial  fishing  season 
dates. 

SUMMARY:  NOAA  issues  this  notice  as 
provided  for  under  the  Fishery 
Management  Plan  for  the  Commercial 
Tanner  Crab  Fishery  off  the  Coast  of 
Alaska  to  establish  the  1985-1986  initial 
fishing  season  dates  for  Registration 
Areas  A  (Southeastern),  E  (Prince 
William  Sound],  H  (Cook  Inlet),  and  J  . 
(Westward).  This  action  is  intended  to 
promote  orderly  fisheries  that  are 
consistent  With  the  needs  of  participants 
and  with  conservation  and  management 
requirements. 


fFFECXiME  OAIE:  Jdevember  14, 1985. 
APoaess:  Copies  of  Ifeiegidataty 
iB^taot  review  ■prepated  Set  Ais  astice 
are  avaiiaye  /ram  Aobert  W.  Jic¥^, 
Director,  Alaska  Region  (RegiOiMl 
Director).  National  Marine  Fisheries 
Service.  P.O.  Bex  WB8.  JuBeau,  AK 

aaaoz. 

FOR  FURTHER  INFORMATIOM  COVmCT 

Raymond  E.  Baglin  (Firf»ery  ftofog^). 

907-586-7229. 

SUPPLEMENTARY  INFORMATION:  llie 

Fiflheiy  Management  Plan  for  the 
CoBBBeroial  Tanner  Crab  Fishery  off  the 
Coast  <^  Alaska  (FMP)  is  implemented 
by  eeguialioBS  appearing  at  50  CFR  Part 
671.  Amendment  9  to  the  FMP  (49  FR 
3S77£.  Se^mber  12, 1984]  pravides  a 
framework  procedure  for  establishiqg 
annual  fidiiag  seasons  based  on  both 
biological  and  socioecon^mc 
information. 

Urifi  Tule  estahJisbes  the  fellowing 
new  fisliiiig  season  data  far  the 
<ismiie»cial  Tamer  crab  fishery  off 
Alaska: 


R6y8trBbon  area 

DtoHict 

Dates 

A  (Southeastern) 

E  (Prince  Wdkem 

Sound). 

SoutheMi 

Yakutat 

Western 

Eastern _     _ 

Feb.10  to  May  1. 
Jan.  15  to  May  1. 
JwvSloMaySI. 

Oa 

Do. 
Nov.  1  to  May. 

15. 
Nov.  1  to  May  31. 
Jaa  15  to  Apr. 

30. 
Jan.  IS  to  Apr. 
30. 
Do. 
Do. 
Jan.  15  to  June 

15. 
Nov.  1  to  June 
15. 

H(CaoklnteO 

Southern 

Al  other  dia»ieti — 
Kodiak 

SemNS  Wand 
Sectioa 

South  Peninsula 

Chignik „. 

Eastern  Aleutians  .„ 

Western  Aleutians... 

Bertng  Sea 

C  burrf.          .^ 

Jan  IS  to  June 

Copao..    '. 

15. 
Jan.  15  to  Aug.  1. 

The  preamble  to  the  initial  notice  of 
fishing  season  dates  (50  FR  38867, 
September  25, 1985)  discussed  the 
rationale  and  need  for  the  new  season 
dates.  Except  for  the  Western  Aleutians 
District,  Registration  Area  J,  which  was 
left  as  November  10,  these  are  the  same 
season  dates  set  by  emergency  interim 
rule  (49  FR  46549,  November  27, 1984]  for 
the  1984-85  season. 

Public  comments  on  these  new  fishing 
season  dates  were  invited  through 
October  21, 1985.  No  comments  were 
received.  "Hie  Secretary  has  made  one 
technical  correction  to  Table  1  of  the 
first  notice  changing  Semidi  Island 
District  to  read  Semidi  Island  Section. 

Classification 

This  action  is  authorized  by  50  CFR 
Part  671,  and  complies  with  Executive 
Order  12291.  NOAA  has  prepared  a 


regulaiory  infyud  review  ^^UBj  far  tUs 
action.  You  may  obtain  a  copy  of  the 
RIR  from  the  address  above. 

The  Environmental  Assessment  (EA) 
prepared  by  .NOAA  for  the  emergeac^ 
intenm  rule  to  implemeot  aeasoas  im 
the  1084-85  Taaaer  crab  Hitteiy  (40  FS 
46549i,  iNovoaaber  27, 1084)  addresses 
seaeoias  estabdiahed  by  tkis  actioa.  Thit 
EA  oaBdiided  thai  mo  «igwifir.ant  Mnpart 
on  Ike  kuBtan  eBviionmeat  wohU  resiih 
fi'OBi  ftoplementatioB  of  tke  seaatns. 
YoH  say  obtaia  a  oopir  of  tiv  EA  iran 
the  address  above. 

Ise  Ceneral  Counsel  tx  Qie 
Oepailnunt  of  Commerce  certified  to 
Ae  Small  Basiness  Adnrnrstratjon  that 
this  adien  wfB  not  liave  e  sigmficant 
economic  impact  on  a  substantial 
imuibei'  ■of  small  entities  willilu  the 
meaning  of  the  Regulatory  Flexibility 
Act.  A  sumnary  of  the  socioecoxunaic 
aaalystB  upon  a^udi  this  xletemuitation 
is  based  ^p^ars  in  the  preanlble  to  the 
initial  aotice  of  this  actaoQ  (50FR 188^. 
September  2, 1985). 

Tbe  Assistant  Administrator  iar 
RAeries,  NOAA,  has  determined  that 
this  rule  does  not  directly  affect  the 
coastal  zone  of  the  State  of  Alaska. 

This  action  does  not  contain  a 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  671 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14, 1985. 

Joseph  W.  Angelovio, 

Deputy  Assistant  Administrator  For  Science 
and  Technology,  National  Marine  Fisheries 
Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  671  is  amended 
as  follows: 

PART  671— TANNER  CRAB  OFF 
ALASKA 

1.  The  authority  citation  for  Part  671 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  the  table  of  contents  the  titles  of 
S  671.21  and  §  671.26  are  revised  to  read 
as  follows: 

671.21  Optimum  yields  and  seasons. 

***** 

671.26  Procedures  for  establishing  season 
dates,  general  gear  restrictions,  and 
registration  areas.  ' 

***** 

3.  In  §  671.21,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 
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§671^1    OpUmum  yMds  and  seasons. 

(a)  Optimum  yields  and  season 
opening  and  closing  dates.  The  optimum 
yield  (OY)  and  season  opening  date  for 
Tanner  crab  for  each  Federal 
registration  area  and  district  {and  the 
Semidi  Island  Section)  are  set  forth  in 
Table  1.  Tliese  specifications  of  OY  are 
effective  for  the  Hshing  year  beginning 
November  1  and  ending  on  October  31. 
All  season  dates  in  this  paragraph  are 
inclusive.  Time  periods  begin  atJ12K)0 
noon  local  time  on  the  dates  specified. 

Table  1.— Optimum  Yielos  (Miujons  of 
Pounds)  of  Tanner  C«ab  Stocks  and 
Fishing  Seasons  in  the  Fishing  Districts 
OR  Registration  Areas  Off  Alaska.' 


negnlralion  area/(>Wicl 


A— SouiheaMem: 

SoulheaM. 

Yakulal 


E-Pnnce  VMMm  Sound. 

Weslam 

Eastern 

HmcMnbrook 

H-CookWet 

Southam 

Central. , 


Opamum 


1.0- ao 
ai-  1.0 

1i-    15 


13- ao 


Season  (Met 


Fab.  10  to  May  1. 
Jan.  15  to  May  1. 

Jan  5  to  May  31. 
Da 
Da 

N«>.  1  to  Apr.  30 
Nov.  1  to  May  31 


Table  1.— Optimum  Yields  (Miujons  of 
Pounds)  of  Tanner  Crab  Stocks  and 
Fishing  Seasons  in  the  Fishing  Distrkxts 
or  Registratkjn  Areas  Off  Alaska.'— 
Continued 


RegntraHon  araa/dMId 

OpMnMni 
yield 

— • 

Season  datos 

KwniaMiBay.     ....    . 

11.0-  3ao 

2A-S.0 
0.5- SO 

ai-  2Xi 
ai-ao 

5i>-28.5 
'20.0-130.0 

Da 

Bawan  Wandi 

0utor._ __.     . 

Da 
Da 
Da 

Jan.  15  to  Apr. 

30.  (Jan.  15  to 

May  15  tar 

Somci  Msnd 

Saclion). 
Jan.  IS  to  May 

15. 
Da 
Jan.  15  to  June 

1& 
No».  1  toJuno 

15. 

FiMkim 

KodMt _ 

South  Par*wula 

Eastern  Atauaara!!!!! 
Weetem  Aleiiliarw  __«.. 
Bering  Sea: 

{CtHonoecem  tmint.-.. 
(CSMmoaDMBw  opiSo. 

Jan.  15  to  June 

15. 
Jan.  15  to  Aug.  1. 

4.  In  5  671.28.  paragraphs  (c)(2).  (d)(2). 
(e)(i).  and  (f)(2)  are  removed: 
paragraphs  {c)(3).  (d)(3).  and  (f)(3)  are 
redesignated  as  paragraphs  (c)(2),  (d)(2). 
and  (0(2):  and  paragraph  (e)(1) 
introductory  text  is  redesignated  as 
paragraph  (e)  introductory  text,  and  the 
paragraphs  (e)(l)(i)  through  (e)(l)(i)  are 
redesignated  (e)  (1),  (2).  (3).  (4),  (5)  and 
(6)  accordingly.  The  title  of  §  671.26  is 
revised  to  read  as  follows: 

$671^    Procadur*  tor  establishing 
seaaon  dates,  geoerai  gear  restrictions, 
and  registration  i 


[FR  Doc.  85-27571  Filed  11-14-85;  5«8  pmj 

BNJJNQCOOE  3S10-22-4I 


■  Catches  ol  Tanner  crab  m  a  State  ol  Alaska  regWiaMuii 
area  or  distnct  ml  be  considered  part  ol  the  optimum  yield 
speciiied  tor  the  contiguous  Federal  legislialiun  vee  or 
distnct  ol  the  same  name. 

'  This  range  represents  the  domestic  annual  hwvest 
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Vol.  50,  No.  223 

Tuesday,  November  19,  1985 


This  atactkxi  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  atles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agriculturai  Marketing  Service 
7  CFR  Part  51 

United  States  Standards  for  Grades  of 
Fresh  Tomatoes 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  This  action  will  withdraw  a 
proposal  to  amend  the  voluntary  United 
States  Standards  for  Grades  of  Fresh 
Tomatoes  by  revising  size  designation 
requirements.  Comments  received  in 
response  to  the  notice  of  proposed  rule 
making  indicate  a  significant  lack  of 
agreement  within  industry  over  the 
proposed  revision. 

DATE:  This  withdrawal  is  effective 

November  19, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

David  L.  Priester,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  (202)  447-5410. 
SUPPLEMENTARY  INFORMATION:  The 
voluntary  United  States  Standards  for 
Grades  of  Fresh  Tomatoes  were  last 
amended  March  1978.  In  May  1985  the 
United  Fresh  Fruit  and  Vegetable 
Association,  on  behalf  of  the  Florida 
Tomato  Exchange  with  the  support  of 
the  California  Fresh  Market  Tomato 
Advisory  Board,  petitioned  the 
Department  to  consider  a  revision  of  the 
standards'  size  designation 
requirements. 

On  July  24, 1985.  a  proposal  to  amend 
the  standards  by  revising  the  size 
designation  requirements  was  published 
in  the  Federal  Register  (Vol.  50,  30199- 
30200]  with  a  period  for  comment  ending 
September  23. 1985.  At  the  request  of 
industry  representatives  the  period  for 
comment  was  extended  until  October 
24, 1985. 

One  hundred  thirty-two  comments 
were  received  during  the  official  period 
for  comment.  Approximately  fifteen 


percent  of  the  comments  supported  the 
entire  proposal.  Seven  comments  were 
received  after  the  closing  date  of  the 
period  for  cofmnent  expressing  views 
consistent  with  those  previously 
received. 

While  industry,  in  general,  agrees  that 
uniform  size  designation  terminology 
would  promote  orderly  marketing, 
different  segments  wiUiin  the  industry 
are  sharply  divided  over  the  issue  of 
changing  the  diameter  requirements  of 
the  present  size  designations.  In  vies  of 
the  lack  of  any  substantial  consensus  as 
to  whether  the  proposed  changes  in 
diameter  requirements  would  meet  the 
needs  of  the  entire  industry  at  this  time, 
the  proposal  is  being  withdrawn. 

Withdrawal  of  the  proposed  rule  will 
provide  industry  representatives  with 
the  opportunity  for  further  discussions 
in  this  area  of  serious  concern  to  the 
entire  industry.  The  Department  is 
prepared  to  assist  industry  in  its 
continuing  efforts  to  resolve  this 
complex  issue. 

In  consideration  of  the  foregoing,  the 
proposal  published  in  the  Federal 
Register  (Vol.  50,  30199-30200)  on  July 
24, 1985,  is  hereby  withdrawn. 

List  of  Subjects  in  7  CFR  Part  51  . 

Agricultural  commodities. 

Authority:  Sees.  203.  205.  60  Stat.  1087,  as 
amended.  1090  as  amended;  7  U.S.C.  1622- 
1624. 

Done  in  Washington,  D.C.  on:  November 
15. 1985. 
William  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  85-27712  Filed  11-18-85;  8:45  amj 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  318 

IDoclcet  No.  85-330] 

Sharwil  Avocados  From  Hawaii 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  "Hawaiian  Fruits  and 
Vegetables"  regulations  to  allow 
Sharwil  avocados  to  be  moved  pursuant 
to  a  certificate  from  Hawaii  interstate  to 
any  destination  based  on  compliance 


with  certain  harvesting  and  handling 
provisions.  It  is  necessary  to  regulate 
the  interstate  movement  of  avocados 
from  Hawaii  because  of  the 
Mediterranean  fruit  fly,  the  melon  fly, 
and  the  Oriental  fruit  fly.  However,  it 
appears  that  Sharwil  avocados  moved 
interstate  from  Hawaii  in  accordance 
with  such  provisions  would  not  present 
a  significant  risk  of  causing  the  spread 
of  such  fruit  flies. 

DATES:  Written  comments  must  be 
received  on  or  before  December  9, 1985. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  t^essel. 
Director,  Regidatory  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service,  USDA,  Room  728.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  85-330.  Written 
comments  received  may  be  inspected  in 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT 

CM.  Amyx,  Senior  Staff  Officer, 
Technology  Analysis  and  Development 
Staff,  Plant  Protecti  jn  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  600,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8896. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  "Hawaiian  Fruit  and  Vegetables" 
regulations  (contained  in  7  CFR  318.13  et 
seq.  and  referred  to  below  as  the 
regulations),  among  other  things, 
regulate  the  interstate  movement  from 
Hawaii  of  avocados  in  a  raw  or 
unprocessed  state  (referred  to  below  as 
avocados).  It  is  necessary  to  regulate  the 
interstate  movement  from  Hawaii  of 
avocados  because  of  infestations  in 
Hawaii  of  the  Mediterranean  fruit  fly 
(Ceratitis  capitata  (Wied.));  the  melon 
fly  [Dacus  cucurbitae  (Coq.));  and  the 
Oriental  fruit  fly  [Dacus  dorsalis 
(Hendel)).  These  fruit  flies  are 
commonly  referred  to  as  'Trifly." 

Under  the  regulations,  avocados 
currently  are  allowed  to  be  moved 
interstate  from  Hawaii  (except  for 
certain  movements  to  Guam)  to  any 
debtination  pursuant  to  a  certificate  only 
if,  among  other  things,  they  have  been 
treated  in  accordance  with  a  treatment 
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specified  in  either  §  318.13-4e  or 
§  318.13-4f  of  the  regulations.  This 
document  proposes  to  amend  the 
regulations  to  set  forth  provisions  for 
allowing  avocados  identified  as  Sharwil 
avocados  to  be  moved  pursuant  to  a 
certificate  from  Hawaii  interstate  to  any 
destination  without  treatment 

Based  on  experience,  it  has  been 
determined  that  the  treatments  specified 
in  §  318.13-4e  and  §  318.13-4f  are  not 
commercially  feasible.  The  regulations 
in  §  318.13-<e  provide  for  treatment  of 
avocados  by  fumigation  with  methyl 
bromide  at  normal  atmospheric  pressure 
at  the  rate  of  2  pounds  per  1.000  cubic 
feet  for  4  hours  at  70  °F.  or  above  under 
certain  conditions.  This  treatment 
causes  pitting,  causes  internal  and 
external  discoloration,  and  reduces  the 
shelf  life  of  the  avocados  by  2  to  4  days, 
all  of  which  adversely  affects  the 
marketability  of  avocados.  Hie 
regulations  in  |  318.13-4f  provide  for 
treatment  of  mature  green  avocados 
under  conditions  which  include 
fumigation  with  methyl  bromide  a\ 
normal  atmospheric  pressure  at  the  rate 
of  2  pounds  per  1,000  cubic  feet  for  2% 
hours  at  70  °F.  or  above  and  include 
refrigeration  for  7  days  at  fruit  pulp 
temperature  of  45  *F.  or  below.  This 
treatment  cannot  be  feasibly  used, 
because  after  avocados  are  refrigerated 
for  7  days,  there  would  not  be  a 
sufficient  shelf  life  remaining  for 
marketing  them.  For  these  reasons 
avocados  from  Hawaii  are  not  being 
treated  and  shipped  interstate  from 
Hawaii. 

Based  on  research  conducted  by  th^ 
Department.'  it  has  been  determined 
that  Sharwil  avocados  that  have  an 
attacked  stem  and  that  were  picked 
directly  from  trees  (they  had  not  fallen 
to  the  ground)  are  not  a  host  of  Trifly  for 
at  least  24  hours  after  having  been 
picked.  A  producer  of  SharwU  avocados 
has  requested  that  the  regulations  be 
amended  to  allow  the  interstate 
movement  from  Hawaii  of  Sharwil 
avocados  without  treatment  under 
conditions  consistent  with  such 
research. 

The  regulations  currently  allow  the 
movement  of  avocados  from  Hawaii  to 
any  destination  if,  among  other  things, 
they  are  moved  pursuant  to  a  valid 
certificate.  This  document  proposes  to 
add  a  new  S  318.13-4g  to  authorize  the 
issuance  of  certificates  for  Sharwil 
avocados  as  follows: 


'  Document*  concerning  (he  reaeatch  can  t>e 
obtained  from  Technology  Analysis  and 
Oeveiopment  Staff.  Plant  Protection  and 
Quarairiine.  Animal  and  Plant  Health  inspection 
Service,  U.S.  Department  ot  A«ncul««»re.  Federal 
Building.  6505  Leicreal  Road.  HyaJUville.  MD  20792. 


Section  31B.13-4g    Administrative 

instructions  specifying  conditions  for 
certification  of  SharwU  avocados  based 
on  certain  harvesting  and  handling 
provisions. 
Sharwil  avocados  will  be  eligible  for  a 

certificate  for  interstate  movement  from 

Hawaii  to  any  destination  if  the  following 

conditions  aw  met: 

(a)  The  avocados  have  an  attached  stem 
which  is  at  least  0.5  centimetar  in  length  and 
were  picked  directly  from  trees  [they  had  not 
fallen  to  the  ground)  determined  by  an 
inspector  to  be  of  the  Sharwil  variety  (the 
locaHon  of  the  trees  shall  be  identified  in  a 
compliance  agreement  with  the  person 
having  control  of  the  picking  operations). 

(b)  The  avocados  immediately  after  being 
picked  were  placed  in  containers  containing 
only  Sharwil  avocados  having  an  attached 
stem  at  least  0.5  centimeter  in  length,  and  had 
remained  in  such  containers  until  taken  into 
the  packing  facility  referred  to  in  paragraph 
(d)  of  this  section. 

(c)  Within  12  hours  after  being  picked,  the 
avocados  were  moved  into  a  packing  facility 
in  which  operations  are  conducted  in 
accordance  with  the  following  provisions  at 
all  times  imoertified  Sharwil  avocados  are  in 
the  facility: 

(1)  The  facility  is  maintained  free  of  all 
Trifly  host  material  (other  than  certified 
Sharil  avocados)  and  there  is  no  Trifly  host 
material  within  100  feet  of  the  facility  (a  list 
of  such  host  material  shall  be  attached  to  a 
compliance  agreement  with  the  person 
having  control  of  the  packing  operations,  and 
is  available  from  local  offices  of  Plant 
Protection  and  Quarantine  in  Hawaii  which 
are  listed  in  telephone  directories  and  from 
the  Deputy  Administrator,  Plant  Protection 
and  Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  Federal  Building, 
Hyattsville,  Maryland  20782); 

(2)  The  facility  is  maintained  free  of  Trifly: 

(3)  All  doors  and  other  openings  to  the 
facility  are  maintained  under  conditions 
determined  by  an  inspector  as  adequate  to 
prevent  the  entry  of  Trifly  (this  could  be 
accomplished  by  such  things  as  having  each 
entry  way  equipped  with  self-closing  double 
doors,  and  by  covering  the  doors  and  other 
openings  with  screening  16  mesh  or  flner); 

(4)  Upon  being  moved  into  the  facility  all  of 
the  avocados  are  inspected  by  employees  of 
the  facihty  and  all  of  the  avocados  found  not 
to  meet  the  conditions  of  paragraph  (a)  of  this 
section  are  culled:  and 

(5)  All  culls  and  debris  from  the  avocados 
are  removed  at  least  daily  from  the  premises 
where  the  facility  is  located. 

(d)  The  avocados  were  packed  in  cartons 
determined  by  the  Deputy  Administator  to  be 
impervious  to  Trifly  and  the  cartons  were 
secured  with  tape  to  safeguard  against 
opening:  and  the  avocados  were  packed  in 
such  cartons  at  a  packing  facility  referred  to 
in  paragraph  (c)  of  this  section  within  24 
hours  after  being  picked. 

(e)  All  activities  related  to  the  harvesting 
and  handling  gf  the  avocados  Ithe  picking  of 
the  avocados,  holding  them  prior  to 
transportation  to  a  packing  facility, 
transporting  them  from  the  place  where 
picked  to  the  packing  facility,  and  handling 
them  in  the  packing  facility)  were  conducted 


under  the  control  of  a  person  or  peraons 

operating  in  accordance  with  a  valid 
compliance  agreement  between  Plant 
Protection  and  Quarantine  and  such  person 
or  persons  whereby  it  is  agreed  that  all  of 
such  activities  relating  to  the  harvesting  and 
handling  of  avocados  for  interstate 
movement  under  this  section  (i)  will  be 
subject  to  monitoring  by  inspectors,  (ii)  will 
be  conducted  only  during  times  previously 
approved  in  writing  by  the  Plant  Protection 
and  Quarantine  Officer-in-Charge  (approval 
will  be  based  on  a  determination  concemiag 
whether  inspectors  are  available  to  conduct 
the  necessary  monitoring  of  such  activitiet), 
and  (iii)  wiU  be  cooducled  in  compliance  with 
the  provisions  of  this  section. 

(f)  There  is  in  effect  a  valid  compliance 
agreement  between  Plant  Protection  and 
Quarantine  and  the  person  requesting  the    ' 
issuance  of  the  certificate  whereby  it  is 
agreed  that  from  the  time  the  certificate  is 
issued  until  the  avocados  are  moved 
interstate  from  Hawaii  all  activities 
concerning  the  avocados  shall  be  subject  to 
monitoring  by  inspectors,  and  that  the 
avocados  will  be  moved  interstate  from 
Hawaii  only  if  they  continuously  remain  in 
cartons  referred  to  in  paragraph  (d)  of  this 
section,  and  only  if  the  cartons  remain  intact 
and  secured  with  tape. 

(g)  For  purposes  of  this  section.  Trifly 
means  the  Mediterranean  fruit  fly,  and  melon 
fly,  and  the  Oriental  fruit  fly. 

As  noted  above,  it  has  been 
determined  that  Sharwil  avocados  that 
have  an  attached  stem  and  that  were 
picked  directly  from  trees  (they  had  not 
fallen  to  the  ground]  are  not  a  host  of 
Triflyfbr  at  least  24  hours  after  being 
picked. 

The  provisions  of  proposed  {  318.13- 
4g  are  designed  to  ensure  that  Sharwil 
avocados  are  eligible  for  a  certificate 
only  if  they  are  packed  in  cartons 
impervious  to  Trifly  within  24~hours 
after  being  picked  and  only  if  they  are  to 
remain  protected  from  Trifly  until  they 
are  moved  interstate  from  Hawaii. 
Further,  it  appears  that  the  proposed 
provisions  would  provide  commercially 
feasible  procedures  for  allowing  the 
interstate  movement  of  Sharwil 
avocados  from  Hawaii. 

The  research  referred  to  above  also 
concluded  that  Sharwil  avocados  are 
not  a  host  of  Trifly  for  at  least  24  hours 
if  they  are  picked  with  a  stem  attached, 
regardless  of  the  size  of  the  stem.  The 
proposal  to  require  that  the  stem  be  at 
least  0.5  centimeter  in  length  appears  to 
be  necessary  to  help  ensure  that  the 
stem  would  be  long  eoought  so  that  an 
avocado  could  be  easily  identified  as 
having  a  stem. 

As  noted  above,  proposed  paragraph 
(a)  would  require  that  the  avocados  be 
picked  directly  from  trees  and 
consequently  require  that  they  had  not 
fallen  to  the  ground.  This  is  essentially 
for  informational  pturposes.  An  avocado 
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having  a  stem  would  necessarily  have 
been  picked  from  a  tree  because  an 
avocado  that  falls  from  a  tree -becomes 
detached  from  the  stem  at  the  time  it 
falls. 

Although  Sharwil  avocados  are 
readily  distinguishable  from  other 
avocados  upon  inspection,  the 
provisions  of  proposed  paragraphs  (a) 
and  (b)  concerning  the  identification  of 
the  trees  and  the  holding  of  the 
avocados  in  containers  that  only  contain 
Sharwil  avocados,  are  included  to  help 
ensure  that  only  Sharwil  avocados 
would  be  taken  to  a  packing  facility  for 
packing  under  the  proposed  provisions. 

The  provisions  of  proposed  paragraph 

(b)  which  specify  that  the  containers  are 
to  only  contain  avocados  having  an 
attadhed  stem  at  least  0.5  centimeter  in 
length  would  add  precautionary 
measures  to  help  ensure  that  only 
avocados  that  are  not  a  host  of  Trifly 
would  be  taken  to  the  packing  facility. 
The  avocados  are  picked  by  cutting  the 
stem  of  the  fruit  from  a  branch  and  the 
pickers  should  be  readily  able  to  ensure 
that  the  avocados  placed  in  such 
containers  have  a  stera  at  least  0.5 
centimeter  in  length. 

Also,  it  appears  to  be  reasonable  to 
require  in  accordance  with  proposed 
paragraph  (c)  that  the  avocados  be 
taken  to  the  packing  facility  within  12 
hours  after  being  picked.  This  is 
consistent  with  normal  business 
practices  and  would  help  ensure  that 
sufficient  time  would  be  allocated  for 
completing  the  packing  operations 
within  24  hours  after  the  avocados  are 
picked. 

The  provisions  of  proposed  paragraph 

(c)  concerning  the  packing  facility  and 
operations  at  the  packing  facility  are 
intended  to  help  ensure  that  Trifly  are 
not  present  in  the  packing  facility  during 
packing  operations.  Also,  the  proposed 
requirement  that  there  be  no  Trifly  host 
material  within  100  feet  of  the  facility 
during  packing  operations,  is  included  to 
help  protect  against  the  presence  of 
Trifly  near  the  facility  by  ensuring  that 
there  would  be  no  established 
populations  of  Trifly  near  the  facility. 
Although  Sharwil  avocados  meeting  the 
conditions  of  proposed  paragraph  (a)  are 
not  a  host  of  Trifly  for  at  least  24  hours 
after  being  picked,  it  appears  prudent  as 
an  added  precautionary  measure  to 
protect  against  the  presence  of  Trifly  in 
the  facility  during  the  times  uncertified 
Sharwil  avocados  are  in  the  facility. 

Also,  as  noted  above,  proposed 
paragraph  (c)  contains  provisions  for 
providing  notice  of  which  articles  are 
included  as  Trifly  host  material.  Trifly 
host  material  includes  many  articles, 
including  grapefruits,  guavas,  sweet  and 
sour  oranges,  coffee,  Surinam  cherries. 


papayas*  mangoes,  lemons,  and  limes.  A 
complete  listing  would  contain  a  long 
list  of  articles.  Accordingly,  in  order  to 
provide  notice  of  the  complete  listing, 
the  complete  Usting  would  be  attached 
to  a  compliance  agreement  with  the 
person  having  control  of  the  packing 
operations.  The  proposed  regulations 
also  explain  that  the  complete  listing  is 
available  from  local  offices  of  Plant 
Protection  and  Quarantine  in  Hawaii 
which  are  listed  in  telephone  directories 
and  from  the  Deputy  Administrator. 
Plant  Proctection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  Federal  Building,  Hyattsville. 
Maryland  20782. 

The  provisions  of  proposed  paragraph 
(d)  are  necessary  to  prevent  the 
avocados  from  becoming  exposed  to 
Trifly  after  24  hours  from  the  time  of 
picking. 

The  compliance  agreement  provisions 
in  proposed  paragraphs  (e)  and  (f) 
appear  to  be  necessary  to  ensure  that 
persons  conducting  operations  referred 
to  in  the  proposed  regulations  are 
knowledgeable  with  respect  to  such 
provisions  and  have  agreed  to  comply 
with  them;  to  ensure  that  the  avocados 
do  not  become  exposed  to  Trifly  after 
the  issuance  of  certificates;  and  to 
ensure  that  Plant  Protection  and 
Quarantine  inspectors  are  available  and 
allowed  to  take  actions  as  necessary  to 
ensure  that  the  proposed  provisions 
would  be  met. 

This  document  also  proposes  to  revise 
the  provisions  of  S  318.13-17  concerning 
the  cancellation  of  certificates,  limited 
permits,  and  compliance  agreements. 
Current  S  318.13-17  states  that: 

Any  certificate,  limited  permit,  or 
compliance  agreement  that  has  been  issued 
in  accordance  witli  this  subpart  may  be 
withdrawn  or  canceled  by  the  Deputy 
Administrator,  after  notice  and  reasonable 
opportunity  to  present  views  has  l>een 
accorded  to  the  party  to  whom  such 
document  has  t>een  issued,  if  the  Deputy 
Administrator  determines  that  such  party  has 
failed  to  comply  with  any  condition  for  the 
use  of  any  such  document  imposed  by  this 
subpart. 

It  is  proposed  to  revise  §  318.13-17  to 
read  as  follows: 

Section  318.13-17    Withdrawal  of 
certificates,  limited  permits,  or      , 
compliance  agreements. 
Any  certificate,  limited  permit,  or 
compliance  agreement  which  has  been  issued 
or  authorized  may  be  withdrawn  by  an 
inspector  orally  or  in  writing,  if  such 
inspector  determines  that  the  holder  thereof 
has  not  complied  with  all  conditions  under 
the  regulations  for  the  use  of  such  document. 
If  the  cancellation  is  oral,  the  decision  and 
the  reasons  for  the  withdrawal  shall  be 
confirmed  in  writing  as  promptly  as 
drcunutances  allow.  Any  person  whose 


certificate,  limited  permit,  or  compliance 
agreement  has  been  withdrawn  may  appeal 
the  decision  in  writing  to  the  Deputy 
Administrator  within  ten  (10)  days  after 
receiving  the  written  notification  of  the 
withdrawal.  The  appeal  shall  state  all  of  the 
facts  and  reasons  upon  which  the  person 
relies  to  show  that  the  certificate  or  limited 
permit  was  wrongfully  withdrawn.  The 
Deputy  Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons  for 
such  decision,  as  promptly  as  circumstances 
allow.  If  there  is  a  conilict  as  to  any  material 
fact  a  hearing  shall  be  held  to  resolve  such 
conflict.  Rules  of  practice  concerning  such  a 
hearing  will  be  adopted  by  the  Deputy 
Administrator. 

It  appears  that  the  proposed  provisions 
would  set  forth  due  process  procedures 
that  would  strengthen  the  Department's 
ability  to  protect  against  the  interstate 
spread  of  Trifly  and  other  plant  pests. 

In  addition,  it  is  noted  that  in  a 
document  pubUshed  in  the  Federal 
Register  on  August  17, 1979  (44  FR 
48230-48234),  the  Department,  among 
other  things,  proposed  to  amend  the 
regulations  to  allow  certain  thick- 
skinned  varieties  to  avocados  (that  were 
picked  mature  green),  including  Sharwil 
avocados,  to  move  interstate  from 
Hawaii  subject  to  certain  handling 
procedures  in  accordance  with  the 
stipulations  of  a  compliance  agreement 
and  certification.  Also,  in  a  document 
published  in  the  Federal  Register  on 
June  24, 1980  (45  FR  42237-42242).  the 
Department  withdrew  the  proposed 
provisions  relating  to  avocados. 

The  proposed  provisions  concerning 
avocados  in  the  document  of  August  17, 
1979,  were  based  on  the  assumption  that 
the  skin  of  certain  thick-skinned    - 
varieties  of  avocados  is  not  susceptible 
to  infestation  by  Trifly  ifmature  green 
because  the  thick  skin,  if  intact,  is 
impenetrable  by  the  fruit  flies  (see  45  FR 
42238).  The  following  was  provided  as  a 
basis  for  withdrawing  the  proposed 
provisions  relating  to  avocados: 

N    Based  on  Departmental  expertise,  it 
appears  that  there  is  an  unacceptable  risk 
that  fruit  flies  would  penetrate  into  an 
avocado  even  prior  to  harvest  if  the  avocado 
ripened  beyond  mature  green  or  were  other 
than  thick-skinned.  Considerable  attention 
has  been  given  concerning  the  establishment 
of  a  precise  definition  for  the  term  mature 
green:  however,  the  Department  is  not  aware 
of  a  feasible  definition  at  this  time  that  would 
relate  to  risk  of  infestation  of  fi-uit  flies.  Also 
for  the  reasons  stated  in  the-conmients,  the 
Department  agrees  that  it  would  be  difficult 
in  many  cases  to  make  determinations 
concerning  whether  avocados  were  thick- 
skimied.  and  that  mistakes  could  be  made 
concerning  avocados  destined  for  movement 
from  Hawaii  to  other  parts  of  the  United 
States.  Accordingly,  these  comments  appear 
to  present  good  reasons  for  not  adopting  the 
proposed  provisions  relating  to  avocados. 
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It  appears  that  these  difficaities 
concemmg  detenninations  as  to 
whether  avocados  are  mature  green  or 
have  thick  skins  are  not  relevant  with 
respect  to  Sharwil  avocados.  The 
research  referred  to  above  established 
that  Sharwil  avocados  that  have  an 
attached  stem  are  not  a  host  of  Trifly  for 
at  least  24  hours  after  having  been 
picked  regardless  of  considerations 
concerning  whether  the  avocados  are 
mature  green  or  thick-skinned.  However, 
for  informational  purposes,  it  should  be 
noted  that  the  Sharwil  avocados  that 
have  a  stem  attached  would  be  no  riper 
than  mature  green.  Harvesting  these 
avocados  with  stem  attached  assures 
that  only  Sharwfl  avocados  at  the 
mature  green  stage  of  ripeness  are 
harvested. 

Also,  for  informational  purposes,  it 
should  be  noted  that  the  research 
referred  to  above  established  that 
Sharwil  avocados  that  have  an  attached 
stem  are  not  a  host  of  Trifly  for  a  least 
24  hours  after  having  been  picked 
regardless  of  whether  they  have 
abrasions,  cuts,  or  other  wounds.  Even 
so,  it  appears  that  it  this  Sharwil 
avocado  proposal  is  adopted  as  a  final 
rule,  avocados  with  such  defects  would 
not  be  shipped  interstate  firom  Hawaii. 
In  <m]er  to  ensure  the  marketability  of 
the  avocados  shipped  interstate  from 
Hawaii,  it  appears  that  almost  all  of  the 
avocados  witfi  such  defects  would  be 
culled  out  as  a  matter  of  routine 
practice. 

The  withdrawal  document  of  June  24, 
1980.  also  indicated  that  if  a  system 
were  to  be  implemented  to  allow  the 
interstate  movement  of  untreated 
avocados  from  Hawaii,  further 
consideration  should  be  given 
concerning  procedures  to  ensure  that  the 
avocados  would  be  handled  in 
accordance  with  the  prescribed  handling 
procedures  in  the  field,  i.e.,  ensuring  that 
the  avocados  would  be  picked  "mature 
green"  and  that  Trifly  would  not  infest 
the  containers  of  avocados  in  the  field 
prior  to  being  taken  to  the  packing 
facility.  It  does  not  appear  that  these 
concerns  are  relevant  to  this  Sharwil 
avocado  proposal.  As  discussed  above, 
the  Sharwil  avocados  with  an  attached 
stem  would  necessarily  have  been 
picked  at  a  stage  no  riper  than  mature 
green.  Also,  it  does  not  appear  to  be 
necessary  to  include  provisions  to 
protect  the  Sharwil  avocados  against 
Trifly  before  they  are  taken  to  the 
packing  facility  since  they  would  not  be 
a  host  of  Trifly  during  such  time. 

In  addition,  the  withdrawal  document 
of  June  24. 19aa  indicated  that  if  a 
system  were  to  be  implemented  to  allow 
the  tilerstale  movement  of  untreated 


avocados  from  Hawaii,  further 
consideration  should  be  given 
concerning  the  entry  of  Trifly  into  tfie 
packing  facihty.  This  issue  is  less 
significant  with  respect  to  this  Sharwil 
avocado  proposal,  since  Sharwil 
avocados  with  the  stem  attached  are  not 
a  host  of  Trifly  for  at  least  24  hours  after 
being  picked.  However,  as  noted  above, 
provisions  to  help  ensure  that  Trifly  are 
not  present  in  the  packing  facility  daring 
packing  operations  are  included  in  this 
Sharwil  proposal.  This  is  baaed  on  the 
determination  that  it  appears  prudent  as 
an  added  precautionary  measure  to 
prevent  the  presence  of  Trifly  in  the 
facihty  during  the  times  uncertified 
Sharwil  avocados  are  in  the  fadHty. 

Conunanta 

The  written  conunents  are  soUcited 
for  20  days  following  publication  of  this 
document  The  annual  harvestiiig 
season  for  ^arwil  avocados  begins  in 
November.  If  the  proposal  is  to  be 
adopted  as  a  final  rule  in  time  to  alk>w 
Sharwil  avocados  to  be  moved 
interstate  fiom  Hawaii  during  the  1965 
Sharwil  avocado  season,  a  final  rule 
must  be  adopted  as  soon  as  possible. 

Executhr*  Order  12291  and  Regulatory 
FlexibiDty  Act 

The  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  E>epartment.  it  has  been 
determined  that  this  proposed  rule 
would  not  have  a  significant  effect  on 
the  economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  have  a  significant  adverse 
effect  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

If  this  proposed  rule  is  adopted  as  a 
final  rule,  it  appears  that  the  amount  of 
avocados  that  would  be  moved 
interstate  from  Hawaii  would  constitute 
less  that  one  percent  of  the  total  United 
States  avocado  production. 

Under  the  circumstances  referred  to 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12S72 

This  program/activity  is  listed  in  the 
Catalog  of  Fedwal  Domeatic  Asstatance 
under  No.  ia02S  and  is  rabfect  to  the 


provisions  of  Executive  Order  123f2 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V) 

List  of  Subiects  in  7  CER  Part  JU 

Agricultural  Commocfities.  Plant 
Diseases,  Rant  Pests,  Hants 
(Agriculture),  Quarantine, 
Transportation,  Hawaii,  Avocados. 

PART  Slt-HAWAHAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

Aocordiagly,  it  is  proposed  to  amend  7 
CFR  Part  31B  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  318  would  be  revised  to  read  as  set 
forth  below  and  the  authority  dtatidns 
following  all  the  sections  in  Part  318  are 
removed: 

Aalharily:  7  U.S.C.  ISedd,  ISOee,  ISOff,  151- 
167:  ft  C7R  2.17,  2.51.  and  371.2(c). 

2.  In  9  3iai3-l.  paragraph  (1)  would 
be  revised  to  read  as  follows: 

S  318.13-1    DaflnWona. 

•  •        •        *        • 

(1)  Compliance  agreement.  Any 
agreement  to  comply  with  stipulated 
conditions  as  prescribed  under  S  318.13- 
3(b).  9  318.13-4(b),  or  9  318.13-4(g). 
executed  by  any  person  to  facilitate  the 
interstate  movement  or  regulated 
artides  under  this  subpart 

•  *        *        *        « 

3.  In  9  318.13-4.  a  new  paragrph  (ej 
would  be  added  to  read  as  foUows: 

$318.13-4    Conditions  govaroing  t»M 
laeoaiica  of  laiUtlcaiea  or  iniltad  peiiiills. 

(e)  Certification  of  Sharwil  avocados 
based  on  certain  harvesting  and 
handling  procedures.  Sharwil  avocados 
will  be  eligible  for  a  certificate  for 
interstate  movement  fi-om  Hawaii  to  any 
destination  if  the  provisions  of  9  3iai3- 
4g  are  met 

4.  Section  318.13-4g  would  b« 
redesignated  as  S3iai3.4h  and  a  new 
9  3ia.l3~4g  would  be  added  to  read  as 
follows: 

5  318.1S-4fl  Admlnistiathfa  bwUucllom 
spacifyti>9  condWows  for  eartflcaUon  of 
on 


Shamvill  avocados  will  be  eligible  for 
certificate  for  interstate  movement  from 
Hawaii  to  any  destination  if  the 
following  conditions  are  met 

(a)  The  avocados  have  an  attached 
stem  wduch  is  atieast  0.5  centimeter  in 
iengfli.  and  were  picked  directfy  fi-om 
trees  (they  had  not  fallen  to  the  ground) 
determined  by  an  inspector  to  be  of  the 
Sharwil  variety  (the  location  of  the  trees 
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shall  be  ideotiiied  in  a  *y»nij>liyf|fp 
agreement  with  ihe  person  having 
ean>i»l<f  AtpickJagaiwratkMwi 

being] 

CMteiHni  onir  filomi  i 

havtag  «■  attached  iteM  at  ieut  fluB 

ceniattler  ai  ienftfk,  and  had  laaniaed 

in  such  caaiaiacfa  mbk  iakea  xnla  tlK 

packiiig  facdlir  Kiennd  *o  IB  paraaaah 

(dioftkfattciioii. 

(c)  Wkhio  12  hours  after  faeii«  jsiwd. 
the  avocados  wen  Bicmed  iata  a 
packiag  facdily  in  whioh  Qpaaticnt  aae 
caadacted  in  aooondaice  with  the 
foUoiviag  peoviaioiis  al  aU  timet 
Harertified  Sbafwil  simradns  aw  ia  the 
fauiUy: 

(1)  The  facility  is  mainlaiBed  free  «f 
all  Trifly  hast  malehal  (other  than 
certified  SharMril  avocados)  and  there  is 
no  Trifly  host  raalerial  wkhin  iQO  leet  of 
the  lacSUty  [a  list  of  such  host  »»M«*pri^1 
shall  be  attached  to  a  coaiplianx:e 
^greemeal  with  the  peisoa  haioqg 

control  Of'the  packiOg  rapprntlnns,  anA  ig 

a  vaiLaUe  from  local  offices  of  Haat 
Protection  and  Quarantine  in  Hawaii 
which  are  listed  in  telephone  directories 
and  from  the  Deputy  Administrator, 
Hant  ProtttTtitm  and  QnararrtSne, 
Anima!  and  Pteni  Health  Inspection 
Service,  Federal  6undii:\g,  Hyallsville. 
Maryland  20782): 

(2)  The  faciU^  is  maiataioed  Icee  ei 
Tnif^ 

(A)  Aii  d9oea  aai  other  openings  to  t^ 
facility  are  anintasned  aader  eonditioiis 
determined  by  an  inspector  as  adaqaate 
to  prevent  4ie  eirtry  of  Tri%  (this  couM 
be  aoocimpliali«d  by  such  things  as 
having  each  entry  way  equipped  with 
self-dosing  double  doors,  and  by 
covering  the  doors  and  other  opeoin^ 
with  screenii^  16  mesh  or  finer); 

i4)  Upon  beiog  moved  into  the  facility 
all  of  the  avocados  are  iospected  bjr 
employees  of  the  facility  aad  aH  of  the 
avocados  foaad  not  to  meet  the 
conditions  of  paragraph  (a)  of  this 
section  are  culled:  and 

(5)  Afl  cufls  and  debris  from  the 
avocados  are  removed  at  least  dally 
from  the  Remises  where  the  facility  is 
located. 

fd)  The  SYOcados  were  packed  in 
cartons  determined  by  l^e  Deputy 
Administrator  to  be  Trnpervious  to  Trifly 
and  the  cartons  were  secured  wi<h  tape 
to  safe^ard  against  opening;  and  the 
avocados  were  parked  in  such  cartons 
at  a  patSdng  facility  referred  to  in 
paragraph  {c}  of  this  section  within  24 
hours  after  being  pkked. 

(e)  AD  activMiies  related  to  ^ 
harvesting  and  handling  of  the  avocados 
(the  picking  of  the  avocados,  holding 
them  prior  to  transportation  to  apaddng 
facility,  transporting  them  fromtte 


place  where  pickied  to  the  pg^^irm^ 
.  facility,  and  handling  them  in  the 
packing  facility)  were  conducted  nnder 
the  caatral  of  a  pcraon  or  peeaoBs 
opwaiimiaafrwdiara  ■ithaTwJd 
compliaBee  aginfianat  ketareea  Piaat 
Iteteelioa  aad  QaasaMiae  and  aadi 
prrjaa  ar  pwriae  arhewby  tt  is  ayeed 
that  aM  each  acfivitieB  wlafiDg  to  the 
hmaatiag  aad  handiiag  of  avnodoa  iol^ 
interstate  mnsi  lasat  uoder  6m  aecHou 
(i|  will  he  sd^ect  io  aiomiortBg  faf 
inspectaea,  (&}  mil  be  ^m^m,-tr^  ^^ 
dunqg  Hans  ifsoasly  aptmjwed  in 
writiag  hy  the  Plaat  IVsirrliMa  mad 
Quarantiae  Offieer-ia^aise  (ipisiisai 
mli  he  faaaed  oa  a  detenBiaatioD 
concefaing  wrhether  kispedacs  an 
avaalaide  lo  ooadact  the  aeoassanr 
monitoriagaf  audi  activitiesl.  an  (iii| 
will  be  osadaeted  ia  rr-m^famnr  with 
the  pBe«iaiaas  df  this  aectiaB. 

(f)  Theee  is  ia  effect  ■  vahd 
caayliaaeemrocaMiithetsweenflant 
Protection  and  Quarantine  and  the 
person  requesting  the  issuance  of  the 
certificate  whereby  it  is  agreed  tiiat 
Inm  #)e  time  the  oertffieate  is  iuaed 
naAii  the  aMQcados  an  aiowed  iateratate 
from  iiawaii  aH  activiOes  ooBoenung  the 
avocados  shall  be  sufaieot  to  noaitaring 
fay  inapectora,  and  diat  the  avocados 
will  be  mowed  iaAentate  fraas  f4awaii 
(■dy  if  Ihey  caa&moasifmauuB  ia 
cartaai  iciened  to  in  panp-aph  (4i)  of 
this  snetioa.  aad  ooty  if  the  cartons 
reeiaia  intact  aed  aecHred  avich  tape 

(g)  For  parpases  of  ^s  aectioa,  Trifly    . 
means  the  MediteEESBeaa  imit  Ay,  the 
mekra  fly,  aad  the  Orieoftai  innt  fly. 

5.  Section  310.13-17  isDidd  be  eewtaed 
to  read  as  foUcwa: 

§3ta.13-17    WKtidrawal  of  cartlflcatas, 
limited  permits,  or  compHanca  agreemanta. 

Acy  certificate,  limited  permit  or 
compliance  ^gr££Hient  which  has  been 
issued  or  authorized  may  be  withdrawn 
by  an  inspector  orally  ar  in  writiag,  if 
such  inspector  determines  that  the 
holder  thereof  has  not  conqiliad  -with  all 
conditioag  u^uter  the  re^ilations  for  the 
use  of  such  docuoi&aL  U  the  caoceliatioB 
is  oral,  the  decisiao  and  the  aeesoQs  for 
&e  wjthdraival  shall  be  coafinaed  ia 
writiag  as  pr<oa^»tly  as  rirrnaifittiam) 
allow.  Any  pecsoa  whose  oertificate, 
limited  jiorrait  ur  pfniyiinnrr  agreement 
has  heen  wi^hdraara  aiay  appeal  the 
decision  in  writing  to  the  DEyaty 
Administrator  within  ten  (10)  daya  after 
receiving  the  written  airtification  of  die 
withdrawal.  The  appeal  ahafll  state  al!  of 
tlie  facta  and  reasons  upon  wniui  Tits 
person  relies  lo  show  thai  £he  cert^cale 
Of  iuoited  fierxaH  was  waaagMly 
withdrawn.  The  Deputy  AKfafiiinetnrtor 
shaM  grant  or  deny  "oie  appeal,  tn 
writing,  stating  the  reasons  for  uich 


decisMB.  as  psa^ptly  as  dkicaaistaaoes 
allow.  If  there  is  a  conflict  as  to  aay 
iaateaal  fact,  a  heariog  shall  he  h^d  to 
cesolve  such  rnnflirt  Bides  af  practice 
concemiqg  suoh  a  hearii^  will  be 
adopted  by  flie  Pppyty  Adiainistraloc. 

Done  at  Wadun^ais.  ac  rite  tsth  day  af 

" ■— 'frr 

Harvey  L.  Ford. 

Deputy  Adnmmliutar.  PImM  nwteoHM^md 

InspaetmmSernee. 

M«  Dae.  li-2r«B  Med  tl-M-H;  *«(  aB^ 

BIUJNG  CODE  3410-34-a 


9  CFR  Parts  145  «xl  147 


[OsrtMlliii  »-l<il 

General  Conference  Committee  of  the 
lUOonal  Poultry  improvement  Plan; 
Meeting 

agency:  AniBud  and  Ptaat  Hedth 
Inspection  Service,  USDA. 
ACTION:  Aimouncemenl  of  meeting. 

SUMMARY:  This  document  ^ves  notice  of 
a  meeting  to  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Han. 

DATES:  The  meeting  wiB  iw  held 
Decenber  11. 19tS  ^  a.Bu— 4  pjn.V 

Written  comments  may  he  filed  with  the 
Committee  befor  or  at  the  tiaie  of  the 
meeting. 

ADDRESSES:  The  meefii^g  wiS  be  held  in 
the  EPIC  Room  of  die  Fedecal  Building, 
0805  Belcrest  Road.  Hyattsville, 
Marytand.  Written  comments  may  be 
mailed  to  Dr<  I.  L.  Peterson,  Seidor 
Coordinator.  National  Poidtry 
Improvement  Plan,  VS,  APHB,  UBDA, 
Room  628,  Federal  Building,  flSOS 
Belcrest  Road,  Hyattsville,  MD  20TB2, 
301-436-5140.  Comments  received  may 
be  inspected  at  this  address  between  8 
a.m.  and  4:30  p.m.,  Monday  throi^ 
Friday,  except  holidaya. 
FOR  RMITHER  INKNIMATION  CONTACT: 
Dr.  I.  L.  Peterson.  301-436-5140. 

SUPPUEMEMTARY  INFORMATION:  Hie 

purpose  of  the  General  Confereoce 
Committee  of  the  National  Poultry 
Improvement  Plan  (NPIPJ  is  to  make 
recommendations  to  the  Department 
concerning  the  poultry  improvement 
regulations  contained  in  9  CPU  Parts  145 
and  147. 

At  the  meeting  to  be  held  on 
December  11.  ifiBS,  paultry  riisrasr 
prevention  programs  will  be  ieviewed. 
Also,  recommendations  of  the  Poultry 
Improvement  hdustiy  Advisory  Cotmcil 
and  other  poultry  Industry  groups  wfQ 
be  considered  in  advisixitg  the 
Departaient  as  to  the  jMypcr  course  to 
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follow  in  the  development  of  a  Model 
State  Program. 

In  addition,  plans  will  be  made  for  the 
Biennial  NPIP  Conference  scheduled  for 
June  24-26. 1986,  in  San  Francisco, 
California.  Suggestions  for  proposed 
changes  to  the  provisions  of  the  NPIP  to 
be  considered  at  the  NPIP  conference 
will  be  discussed. 

The  meeting  will  be  open  to  the 
public  Written  statements  concerning 
these  and  other  matters  may  be  filed 
with  the  Committee  before  or  at  the  time 
of  the  meeting. 

Dated:  November  14. 1965. 
IJCAtwdL 

Deputy  Administrator,  Veterinary  Services. 
(FR  Doc.  B5-27535  Filed  11-18-65;  8:45  am] 

HLUNG  CODE  341«-3«-ll 


DEPAimiENT  OF  ENERGY 

Fefleral  Energy  Regulatory 
Commission 

18  CFR  Part  lb 
(Docicet  No.  RMTt-IS] 

Rutes  Relating  to  investigations 

Issued  November  5, 1985. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Withdrawal  of  notice  of 

proposed  rulemaking. 

nilMMonv;  The  Federal  Energy 
Regulatory  Commission  is  withdrawing 
a  Notice  of  Proposed  Rulemaking  in 
which  it  proposed  certain  revisions  to  its 
Rules  Relating  to  Investigations.  After 
seven  years'  experience  under  those 
rules,  the  Commission  has  concluded 
that  the  rules  as  presently  written 
permit  the  Commission  to  fulfill  its 
investigatory  responsibilities  while 
adequately  protecting  the  interests  of 
those  affected  by  investigations. 
Accordingly,  the  Commission  is 
terminating  this  ndemaking  docket. 
EH-feCIIVE  DATE  The  effective  date  of 
withdraw^  of  the  Notice  of  Proposed 
Rulemaking  is  December  19, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Jennings.  Enforcement  Section, 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426.  (202)  357-5228. 

Witlidrawal  of  Notice  of  i^roposed 

Rulemaking 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chairman:  A.  C.  Sousa  and 
Charies  G.  Stalon. 

In  the  matter  of  rules  relating  to 
investigations.  Docket  No.  flM78-15-000. 


Issued  November  5, 1965. 

I.  Introduction 

By  this  order,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
withdraws  the  Notice  of  Proposed 
Rulemaking  that  it  issued  in  Docket  No. 
RM78-15  and  terminates  that  docket.  In 
the  Notice  of  Proposed  Rulemaking,  the 
Commission  proposed  certain  revisions 
to  its  Rules  Relating  to  Investigations.' 
After  seven  years'  experience  under  the 
present  rules,  the  Commission  has 
concluded  that  those  rules  permit  the 
Commission  to  fulfill  its  investigatory 
responsibilites  while  adequately 
protecting  the  interests  of  those  affected 
by  investigations.  Accordingly,  the 
Commission  has  determined  that  the 
changes  proposed  in  the  Notice  of 
Proposed  Rulemaking  and  in  the 
comments  submitted  in  this  docket  are 
neither  necessary  nor  desirable.  The 
Commission  is  therefore  terminating  this 
docket. 

n.  Background 

On  June  14. 1978.  in  Docket  No.  RM7&- 
15,  the  Conunission  issued  Order  No.  8,* 
establishing  the  Commission's  Rules 
Relating  to  Investigations.  The 
Commission  afforded  interested  persons 
an  opportunity  to  comment  following 
issuance  of  the  order.' The  Commission 
received  16  comments  from  interested 
persons,  including  trade  associations, 
gas  pipeline  companies,  gas  producers, 
and  oil  pipeline  companies.  After 
reviewing  those  comments,  the 
Commission  issued  a  Notice  of  Proposed 
Rulemaking  on  April  10, 1979.*  In  the 
Notice  of  Proposed  Rulemaking,  the 
Commission  considered  the  comments 
at  length  and  proposed  a  number  of 
revisions  to  the  rules.  Ten  written 
comments  on  the  Notice  of  Proposed 
Rulemaking  were  filed,  and  four 
representatives  of  interested  persons 
appeared  at  a  public  hearing  on  April  15, 
1980.    ^ 

The  Commission  has  considered  all 
written  and  oral  comments  submitted  in 
response  to  the  present  rules  and  to  the 
Notice  of  Proposed  Rulemaking.  i-Iaving 
evaluated  the  comments  with  tiie  benefit 
of  seven  years'  actual  experience,  the 
Commission  has  determined  to 
withdraw  the  notice  of  Proposed 
Rulemaking,  thereby  leaving  the  existing 
rules  in  effect. 


■  18  CFR  Part  lb  (1985). 

•43  FR  27174  (1978). 

'Because  the  Rules  Relating  to  Investigations 
constitute  rules  of  agency  practice  and  procedure, 
the  notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  were  not  applicable, 
and  the  rules  were  made  effective  as  final  rules 
immediately  upon  issuance.  See  5  U.S.C  5S3(b)(A) 
(1962). 

•44  FR  21586  (1979). 


in.  Discussion  of  Comments 

The  principal  objections  raised  by  the 
commenters  are  the  related  contentions 
that  the  Commission's  procedures 
governing  investigations  fail  to  provide 
adequate  procedural  safeguards  for 
those  affected  by  investigations  and 
give  too  much  discretion  to  the 
Commission's  enforcement  staff.  Several 
commenters  have  therefore  argued  that 
investigations  should  be  conducted 
essentially  as  adjudicatory  proceedings 
(although  some  of  the  "safeguards" 
sought  go  beyond  those  available  even 
in  criminal  prosecutions)  and  that  a 
variety  of  restrictions  should  be  imposed 
on  the  discretion  of  the  Commission's 
enforcement  staff. 

The  Commission  previously 
considered  these  arguments  and 
rejected  them  in  the  Notice  of  Proposed 
Riilemaking.  As  the  Commission  pointed 
out  there,  those  objections  reveal  a 
fundamental  "misconception  of  the  role 
played  by  investigations  within  the 
regulatory  context."  *  In  this  regard,  the 
Commission  made  the  following 
observation: 

The  purpose  of  a  Commission  investigation 
is  to  determine  whether  any  persons  or 
entities  have  violated  laws,  regulations,  or 
orders  administered  or  issued  by  the 
Commission  and,  if  so,  what  formal 
enforcement  action  should  be  taken. 
Although  civil  remedies,  criminal  penalties, 
and  administrative  sanctions  can  be  imposed 
in  Commission  enforcement  cases,  a 
Commission  investigation  is  a  "non- 
adversary"  inquiry  or  interrogation 
conducted  to  develop  facts  to  enable  the 
Commission  to  determine  whether  grounds 
exist  for  the  institution  of  formal  adversary 
proceedings.  Thus,  given  the  protections 
afforded  in  subsequent  adversary 
proceedings,  there  is  no  need  to  transform 
investigations  into  adjudicative  proceedings, 
which  would  "sterilize  .  .  .  investigations  by 
burdening  them  with  trial-like  procedures." 
Hannah  v.  Larche.  [363  U.S.  420.  448  (19eO)J.» 

The  Commission  reiterates  that  an 
investigation  is  not  an  adjudicatory 
proceeding  in  which  the  substantive 
rights  of  persons  under  investigation  are 
affected.  Indeed,  the  rules  expressly 
provide  that  "(t)here  are  no  parties,  as 
that  term  is  used  in  aajudicative 
proceedings,  in  an  investigation."^  An 
investigation  is  conducted  for  the 
purpose  of  gathering  facts.  Those  facts 
may  or  may  not  warrant  the 
commencement  of  an  adjudication. 

If  an  adjudication  is  commenced,  the 
full  procedural  safeguards  asssociated 
with  an  adversary  proceeding  are,  of 
course,  afforded.  Accordingly,  the 


*ld. 

*ld.  at  21,  567. 

M8CFR  tlb.ll(196S|. 
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CoaimiMion  H«>Jinpp  iq  m^iufo  tviuU 
would  amount  to  a  preliminary 
adjudication  to  decide  whether  there 
shoiM  D6  •■  aofunnMlon.  9vtih  • 
■e'^ai^HWHK  VFoviQ  cpesre  MOOGHesa 
•fway  ••■  vppMnnty  tbt  ooMracHon. 
As  theGoaurfMimi  eiqllalned  in  ^e 
Notice  of  Prapesed  JBbiAemMng,  **<«  add 
an  additiDMl  r'T  Jural  kf«c  rn^ttw. 

on  the  iT'TttifMi  Trf  '"hrthw  ■T'aA*  *9 
institute  a  proccedutg.  irnirirt .  .  . 
unduly  delay  ttie  ^imrnMitinn  «f  auttva 
and  would  aerioualy  ludeaaiae  tbe 

C.nmnnf^ffjffjl'f  0B^[|{ggMBt  BlttBSHL"' 

Similarly.  OM^y  of  tfae  nrmBirrtft 
reveal  a  miaconceptjoa  M^i"i<^qfl  du 
role  of  the  ■^*r**iBiitaiTin't  esdotcuoBBt 
staff  dun^g  an  inveat^gaSoiL  Daring  an 
invesiigaiaoa.  the  staff  does  not  aataa 
an  advocate  or  proaecutor.  SLaibet,  the 
staffs  &inr»if>n  ig  to^gaAer  iafoEBUttaa 
and  advise  the  CommiaaioB  wihrthfir  *^^ 
facta  warrant  the  conuDeacemant  of 
formal  adversary  proceedings. 

These  misconceptions  about  the 
nature  of  an  investigation  and  «feo«t  ike 
stafTs  role  in  an  iaveatigation  are  at  the 
heart  of  many  of  the  objectiaas  raised  in 
the  commenta.  Ilie  comments  umlii/^p 
proposals  tiiat  the  Commiasion  lasitt 
subpoenas  for  administrative 
adjudication  of  the  validity  of 
subpoenas  issued  by  Invaal^tii^ 
officers.  In  adfifion,  varuxu 
commenters  jiroposs  a  leqgthy  list  of 
specific  dunqges  Involvuqg  auch  matteis 
as  service  of  subpoenas,  return  dates  of 
subpoenas,  dladosuoe  of  the  nateiie  of 
the  investigation  to  wkneases, 
representation  of  audfifk  witnesses  by 
a  single  attorney,  advisii^  vntaeases 
regarding  their  ri|^ta,  otntrtd  of 
contumacious  conduct  during  ihe  taVii^ 
of  testimony.  sequeslratioD  ti  witoessea. 
transcr^tioBof  iovesQgalive  testimoay. 
and  access  of  witnesses  to  ttanscdpts  of 
testimony.  Some  conuneoters  would 
have  the  Commiasion  impose  addidonal 
limitations  i^pon  staff  discretiaB  widi 
regard  to  (he  oonliden&afily  of 
investigations  and  infonnadon  ^afhered 
durii\g  invest^fiona.  Other  aoocems 
relate  to  (he  uutiatSaa  and  ttwirfurt  of 
investigations  and  oofifkafion  ol  fliose 
under  ioves^galion  (hat  an  iavestigafion 
has  been  conduded.  Tet  oflier 
conuaents  assert  That  vadous  aoportn  of 

the  Commission's  Pnfr>m«»mpnt 

procedures,  sudb  aa  the  atatem^al 
required  upon  prodocfioo  of  tuhponnard 
document  are  anwoduliie  and  ghmiV^ 
be  changed. 

The  Commiaaion  finds  fhese 
sugge&tions  and  the  oflier  proposed 
chaises  unnecessary  md  udeaiEable. 


*44n2i5aa.  zisflDian^. 


The  present  mles  have  pHHuea 
themselves  to  be  woduble  and  e&ctive 
procediues  for  gathenog  inioDBation 
while  proteetiag  the  qgfais  of  ^fff tn/i 
persons.  Rethiciag  <heir  flexibility  imh»M 
seriously  handier  the  ioveatigatsiy 
process. 

Illustrative  of  the  concerns  raised  by 
commenters,  which  the  Commission 
finds  groundless,  are  those  relating  to 
the  enforooawt  <rf  a^ipoaoaa.  fai  the 
fiost  place,  oadcr  the  praseitf  ndes  the 
staff  is  aot  authanaed  to  iasne 
SHoposBas  asseas  ft  ootams  tiie 
CommiaaioB's  antharisatiaD  in  the  <ty^ 

investigahaiL  Even  a^er  the 
CommissioB  has  avthofiaed  the «— yyfy 
of  subpaeaas,  a  paeaan  may  ceiiae  to 
eei^withasaliisiiiBiffcehriieTm 

"--'^r  iirtji ii  ■■ aslU 

hiiiiMiiiiBii  ar otherwise iaipiiBpec. At 
that  point  the  oalaroeaieat  staff  mast 
obtain  finther  aitthonaatiaB  fiaaa  the 
CaaHnasioa  he&oe  aeeidag  pahdal 
enforoeaieat  of  the  suhpoena.  if  j 
enf omeateBt  lawi  itiiifi  ase  auL 
the  person  aafapoenaed  is  &ee  to  I 
the  validity  of  the  subpoena  befoce  aa 
impartial  judge.  Thus,  the  existing  mles 
provide  wholly  adequate  safeguaiida 
against  the  abuse  of  subpoena  authorfly: 
experience  has  shown  no  need  to  add  to 
the  existing  process  adtfilioual 

delay  and  expense. 

Similarly  unnecessaiy  are  varionn 
proposed  procedures  relating  to  (he 
confidentiality  of  iavestigatioos.  Sewecai 
commenters  argue  that  additional 
safeguards  are  needed  both  to  easure 
that  investigations  are  not  conducted  in 
public  when  they  shoald  be  conducted 
in  private  and  to  protect  i^ain't  thp 
unwarranted  release  of  r.npfii<pn»i^;i 
information  gathered  during  private 
inveslifations.  By  rwntf  st.  aae 
commenter  urges  that  ail  inrrnticitinas 
oe  vonQHOreo  tn  puolic  and  Uiat  aH 
informatioB  eathened  ia  the  coarse  of  an 
inveatifstioo  be  made  pubKc  «Kcept 
when  profa&ited  by  iam.  Tlie 
Commission  sejects  both  approatibes. 
First,  since  an  iaveatigation  is  merely  a 
means  of  ^alheriag  facte,  not  as 
adfadicatioa  of  allesed  vioiatiMM, 
conducting  it  ia  p«Mc  (except  in 
extraordiaary  circaaastanoe^  woidd 
unfaiflly  Iwiag  advene  -pMicHy  to 
persons  m4to  have  not  even  been 
accused  by  liw  CoBBMsaioa  of  ^w]latim 
the  law.  Moceawer,  balh  (hose  ander 
investigatioa  aad  ctiier  searees  of 
informatiaa  au^t  w^  pvore 
considerafaiy  4ms  caapeiatnc  if  Ifae 
proceedings  wane  public  Second,  the 
CommiasiDn  sees  aa  basis  iar  caaeem 
that  pvtsting  mlfo  provide  iasirffifirat 


flaffTgiiairis  against  uawaoaoted 
puhlicity.  Tlie  rnai mi  anion  and  its  staff 
are  seBsiti»e  to  the  haan  that  caa  flow 
fiom  unwananted  publicity.  As  a  remdt. 
virtaally  all  iavestigatioBs  condttcted 
dining  the  past  aewea  years  hav«  been 
confidential  Dutiqg  tiutt  pomd.  the 
existing  mles  have  proven  entirely 
adequate  to  prevent  the  imjastifind 
release  of  ooofidential  iof  annation. 

^♦^M^f  mmBifiatfra  suggest  that,  when 
do  fuither  j*^*^^"  is  coGtoaiplaled 
foiloari^g  the  /-.mnpLrfi/M  of  an 
investigation,  the  CoauniaBiaB  afatwdd  he 
required  to  notify  the  person  under 
investigatioa  that  no  bulbar  action  wdl 
be  ♦yf'fin  in  sapport  of  this  si^gestioa. 
the  rnmmwitpcB  aigne  that  failaie  to 
notify  a  pacson  ander  invest^gatian  that 
no  further  actisa  will  be  takoi  r-nalrf 
leave  the  peoon  ander  a  "cloitd."  and. 
because  cosapaaies  nuy  he  aaouined  to 
disclose  the  existeoce  aad  aatare  of  a 
^fimiaissinn  inweat^ation.  *^»*  failure  to 
give  sa^  awtifiration  maid  canse  ^tbi 
There  is  no  need  to  indade  saoh  a 
provision  in  the  v^gidations. 

It  ia  the  CnnMnits ion's  policy  to  notify 
a  person  ander  investigatiaa  of  the 
temanatioH  of  that  investigation  in 
situations,  like  those  mnatiacfd  by  &e 
commenters.  in  which  the  failure  to  do 
so  waaU  caaae  harm.  However,  ia 

rprtaiiir-imim«t«nrt»g  ajanh  tuiijR^-aif^fgt 

may  not  he  ap^iropriate.  For  exaaipie. 
sone  investigatians  consist  of  no  aaato 
than  a  staff  review  of  intecnai 
CnawBisinn  docomenta;  whenao 
member  of  the  puhhc  inchidiog  the 
person  under  iaMeat^tion.  has  been 
informnd  at  the  fnistPHfiP  of  aach  an 
investigation,  k  is  aeither  neoeasaiy  nor 
appeopaate  to  ^ve  notice  of  the 
termination  of  die  iavestigatian. 
Accoadi^gly.  we  favor  a  flexible  policy 
that  diitiiipiiwhfa  sitaations  when  notioe 
is  appropriato  froai  thoae  %vhen  tt  is  not 
appvopiiate  to  a  rigid  rufe  requiring  the 
Commisaion  to  give  notice  every  tine  it 
terminates  an  int'Mint(gatinti  * 

Furthennooe.  while  an  investigation  is 
not  an  ndjudifatifiB.  existing  mles  and 
practice  provide  iiaporiant  prooedural 
safeguards  to  those  affected  by 
investigations.  For  example,  any  person 
may  present  its  views  in  wdtii:^  to  the 
enfawnmneBtatag  at  any  tJBM  dating  the 
course  of  an  inveatigatiow.**  Tints,  any 


!itottlw< 

notiilinililly  UtteatMmmmnihmkmmttlttt 
invettigation.  In  particular,  any  attempt  to  usej 
noti<K4wa4 

JnapptTtfwatr- 
"18CrRlb.l8(1986). 
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person  may  make  its  views  known  even 
before  any  recommendation  is  made  to 
the  Commission  regarding  whether  an 
adfudication  should  be  initiated. 
Moreover,  it  has  been  the  practice  of  our 
enforcement  staff  to  transmit  the  views 
of  those  being  investigated  to  the 
Commission  along  with  the  staff's  own 
recommendations." 

A  number  of  commenters  express 
concern  regarding  the  related  issues  of 
separation  of  functions  and  ex  parte 
contacts.  The  principal  concern  is  that 
the  consideration  of  on-the-record 
administrative  adjudications  mi^t  be 
affected  by  off-the-record  information 
privately  conveyed  to  the  Commission 
or  its  advisory  staff  by  the  enforcement 
staff.  The  commenters  propose  various 
changes  to  provide  additional 
safeguards  against  prohibited  contacts. 
Such  changes  are  unnecessary. 

In  the  Notice  of  Proposed  Rulemaking, 
"the  Commission  [sought]  to  emphasize 
that  the  ex  parte  provisions  do  not  apply 
to  the  conduct  of  Commission 
investigations,  which  are  not  on-the- 
record  proceedings."  "  Similarly,  die 
rules  relating  to  separation  of  functions 
are  not  applicable  to  investigations." 
Neither  set  of  rules  applies  because  an 
investigation  is  not  an  adjudication 
affecting  the  substantive  rights  of  those 
under  investigation.  Rather,  as  noted 
above,  an  investigation  is  simply  the 
means  whereby  the  Commission  gathers 
sufHcient  information  to  decide  whether 
an  adjudication  should  be  initiated.  Of 
course,  information  gathered  in  an 
investigation  may  be  introduced  as 
evidence  in  a  subsequent  on-the-record 
adjudication  before  the  Commission. 
However,  the  ex  parte  and  separation- 
of-functions  rules  are  fully  applicable 
during  such  an  adjudication,  and  all 
parties  have  the  opportunity  to  test  and 
question  all  evidence  introduced. 

On  the  basis  of  our  seven  years'  of 
experience,  we  perceive  no  need  to 
impose  the  numerous  restrictions 
suggested  by  the  communters.  The 
existing  rules  have  served  to  protect 
both  the  public  interest  and  the  rights  of 


"On  the  olher  hand,  as  the  Commission  explained 
in  (he  Notice  of  Proposed  Rulemaking,  because  an 
investigation  precedes  any  adjudication  that  might 
affect  the  substantive  rights  of  those  under 
investigation,  "it  would  seriously  undermine  the 
Commission's  enforcement  efforts  to  require  as  a 
matter  of  right  the  pre-notification  of  all  persons 
who  may  be  named  in  a  Commission  action  or  who 
may  be  proceeded  against  civilly  or  criminally  of 
the  possibility  that  such  action  might  occur  and  to 
afford  an  opportunity  to  be  heard  in  each  instance 
before  the  Commission."  44  FR  21S86.  21569  (1979). 

•■«. 

» 18  CFR  3«5.1(n(bKt)  (1985)  (provisions  of  18 
CFR  Part  385,  including  ex  parte  and  separation-of- 
functions  rules,  not  applicable  to  investigations 
under  18  CFR  Part  lb). 


those  under  investigation.  At  best  the 
proposed  restrictions  would  create 
rigidity  where  flexibility  is  needed,  at 
worst  they  would  seriously  hamper  the 
Commission's  ability  to  gather  the 
information  necessary  for  the  proper 
enforcement  of  the  laws  that  it 
administers. 

IV.  Cooclusion 

The  Commission's  seven  years' 
experience  under  the  present  rules  has 
shown  no  need  for  the  changes  proposed 
in  the  Notice  of  Proposed  Riilemaking  or 
in  the  comments  submitted  in  this 
docket.  The  existing  rules  have  proven 
themselves  in  actual  use.  Having 
considered  all  written  and  oral 
comments  in  light  of  seven  years' 
experience,  the  Commission  finds  that  it 
is  in  the  public  interest  to  retain  the 
existing  Rules  Relating  to  Investigations. 
Accordingly,  the  Commission  is 
terminating  Docket  No.  RM78-15. 

In  consideration  of  the  foregoing  the 
Commission  hereby  withdraws  the 
Notice  of  Proposed  Rulemaking  and 
terminates  Docket  No.  RM78-15. 

By  the  Commissioa. 
Loia  D.  Cariidl. 
Acting  Secretary. 

[FR  Doc.  85-27454  Piled  11-18-85;  8:45  am] 
MLUNG  cooc  trir-ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
(Docket  Na84N-01 13] 

Sulfiting  Agents;  Lat>eiing  In  Drugs  for 
Hunwn  Use;  Warning  Statement 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
requre  that  a  warning  statement  be 
included  in  the  labeling  of  all 
prescription  drugs  for  human  use 
containing  sulfites.  FDA  believes  that 
this  action  is  necessary  because  of  the 
evidence  that  adverse  reactions  to 
sulfites  occur  in  certain  persons, 
especially  asthmatics.  This  warning 
statement  could  aid  physicians  in 
patient  managment  by  providing  them 
with  the  information  necessary  to  avoid 
prescribing  sulfite-containing  drugs  to 
known  sulfite-sensitive  persons. 
DATE:  Comments  by  January  21, 1986. 
ADORCSS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 


4-62,  5600  Fishers  Lane,  Rockville,  N4D 
20857. 

FOR  RNITHCR  INFORMATION  CONTACT 
Eileen  R.  Hodkinson,  Center  for  Drugs 
and  Biologies  (HFN-364),  Pood  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20657,  301-443-e49a 

SUPPLEMENTARY  IMrORMATION.  FDA  is 
proposing  to  require  diat  information  in 
the  form  of  a  warning  statement  be 
included  in  labeling  of  all  prescription 
drug  products  intended  for  human  use 
that  contain  sulfites.  There  are  recent 
reports  (referenced  below)  that  certain 
persons,  especially  asthmatics, 
experience  allergic-type  reactions  after 
exposure  to  drug  products  that  contain 
sulfites.  The  requirement  for  labeling  of 
prescription  dnig  products  containing 
sulfites  would  provide  health  care 
professionals  with  the  information 
necessary  to  avoid  prescribing  such  drug 
products  to  persons  known  to  be  sulfite- 
sensitive. 

Background 

Sulfites  are  chemical  substances  that 
are  included  in  drug  products  to  reduce 
or  prevent  oxidation  (the  change  in  a 
substance  due  to  its  combining  with 
oxygen),  which  is  a  major  cause  of 
instability  in  some  types  of  drugs.  The 
instability  and  loss  of  potency  can  be 
caused  by  even  small  amounts  of 
oxygen.  Although  it  is  usually  relatively 
simple  to  remove  most  of  the  oxygen 
from  a  pharmaceutical  container,  it  is 
more  difficult  to  make  a  pharmaceutical 
container  oxygen  free.  Oxidation  of  the 
drug  can  be  inhibited,  however,  by  the 
use  of  antioxidants  or  stabilizers. 
Sulfites  commonly  used  as  antioxidants 
include  sodium  metabisulfite,  sodium 
bisulfite,  sodium  sulfite,  potassium 
sulfite,  potassium  metabisulfite.  and 
potassium  bisulfite.  Sulfites  are  present 
in  more  than  1,100  oxygen-sensitive 
prescription  drug  products,  most 
intended  for  intravenous  administration 
vtrith  some  for  inhalant  ophthalmic  or 
other  routes  of  administration. 
Relatively  few  oral  prescription  drug 
products  contain  sulfites.  In  general, 
prescription  drug  products  that  might 
contain  sulfites  include  bronchodilator 
solutions  for  nebulization  (but  not 
metered-dose  inhalers)  and  injectable 
dosage  forms  intended  for  use  as 
antiemetics,  cardiovascular  drugs, 
antibiotics,  large  volume  amino  acid 
solutions,  peritoneal  dialysis  solutions 
radiopaque  contrast  media,  local 
anesthetic  agents,  and  corticosteroids. 

The  Center  for  Science  in  the  Public 
Interest  (CSPI),  an  organization  based  in 
Washington,  DC,  has  petitioned  the 
agency  to  restrict  sulfite  use  or  require 
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iabeliiig  for  foods  and  dnigs  containing 
sulfites.  Specifically  with  regard  to 
drugs.  CSPI  has  requested  that  the 
agency  (1)  ban  the  use  of  sulfites  in  drug 
products  designed  for  the  treatment  of 
asthma,  and  (2)  either  ban  the  use  of 
sulfites  in  all  over-the-counter  (OTC) 
and  prescription  drug  products  or 
require  a  warning  label  in  drug  products 
in  which  sulfites  must  be  used  to 
maintain  drug  stability  and  potency. 

Disciusion  of  the  Problem 

Reports  in  the  medical  literature 
indicate  that  sulfites  can  precipitate,  in 
susceptible  persons,  hypersensitivity 
reactions  ranging  from  mild  to  life 
threatening.  The  types  of  reactions  that 
have  been  reported  following  the 
administration  of  sulfites  includes  hives, 
angioedema,  laryngeal  edema, 
hypotension,  wheezing  and  cyanosis, 
gastrointestinal  distress,  flushing, 
contact  dermatitis,  loss  of 
consciousness,  respiratory  arrest,  and 
coma.  Hypersensitivity  reactions  occur 
in  individuals  abnormally  sensitive  to 
an  antigen,  drug,  or  other  agent.  More 
than  one  pathophysiologic  mechanism 
may  be  responsible  for  these  reactions. 
After  reviewing  the  reports  on  sulfite 
sensitivity,  the  agency  believes  that  this 
may  be  the  case  with  sulfites. 

For  example,  some  patients  may  have 
an  IgB-mediated  immediate 
hypersensitivity  reaction,  or  what  is 
usually  referred  to  as  an  allergic 
reaction  like  that  caused  by  penicillin, 
as  in  one  such  patient  reported  in  the 
literature  (Ref.  1).  On  the  other  hand, 
other  sulfite-sensitive  patients  do  not 
appear  to  have  had  this  kind  of  reaction. 
Sulfur  dioxide  (SOs),  the  end  product  of 
sulfite  metabolism  in  a  hydrated  slightly 
acidic  medium  and  a  known  cause  of 
asthma  by  inhalation,  may  be 
responsible  for  many  of  the  reported 
reactions  (Refs.  2  and  3).  In'addition, 
investigators  at  Scripps  have  postulated 
that  some  sulfit  sensitive  patients  are 
deficient  in  the  enzyme  sulfite  oxidase, 
which  catalyzes  the  breakdown  of 
sulfite  into  inactive  sulfate  (Ref.  3). 
Whatever  the  mechanism,  patients  may 
experience  either  life-threatening 
anaphylaxis  (often  consisting  of  fall  in 
blood  pressure,  shortness  of  breath, 
hives,  itching,  edema)  or,  more  often,  an 
acute  asthmatic  attack. 

While  most  reactions  associated  with 
exposure  to  sulfites  in  foods  and  drug 
products  have  been  in  asthmatic 
patients,  there  have  been  reports  of 
reactions  of  sulfites  in  nonasthmatic 
persons  as  well.  The  prevalence  of 
sulfite-sensitivity  in  either  population, 
however,  is  not  known. 

It  has  been  demonstrated  that 
asthmatics  may  develop 


bronchoconstriction  in  the  presence  of 
even  low  concentrations  of  SOt.  For 
example  asthmatics  have  been  shown  to 
develop  bronchospasm  at  SOi  level  of 
0.1  to  1.0  part  per  million  (ppm), 
significantly  less  than  the  8O1  levels 
firom  sulfites  found  in  some  prescription 
nebulized  bronchodilator  solutions  (0.1 
to  6  ppm)  used  to  treat  asthmatics  (Refs. 
4  and  5).  Furthermore,  the  symptoms  for 
which  a  bronchodilator  is  used  can  be 
indistinguishable  fit)m  the  symptoms 
caused  by  sulfite  hypersensitivity.  As 
discussed  below,  case  reports  and  the 
medical  literature  note  that  a  patient 
using  a  sulfite-containing  bronchodilator 
may  experience  worsening  of  symptoms 
and  would  be  unable  to  tell  whether  the 
asthma  was  unresponsive  and 
progressing  or  whether  sulfites  were 
exacerbating  the  symptoms,  the  patient 
might  well  in  the  situation  use 
additional  doses  of  bronchodilator 
solution,  with  adverse  consequences  if 
the  patient  were  in  fact  sulfite  sensitive. 

Case  Reports  and  Literature  Review 

The  earliest  reports  of  adverse 
reactions  from  sulfites  that  appeared  in 
the  medical  Uterature  involved  food 
products.  The  first  such  case  was 
discussed  by  Prenner  and  Stevens  in 
1976  (Ref.  6).  The  patient  was  a  50-year- 
old  man  who  was  not  asthmatic.  He 
developed  a  systemic  anaphylactic 
reaction  consisting  of  generalized  hives, 
itching,  swelling  of  the  tongue,  difficulty 
in  swallowing,  and  tightness  in  the  chest 
minutes  after  eating  a  meal  at  a 
restaurant  that  included  a  salad  sprayed 
with  sodium  bisulfite.  An  oral 
provocation  challenge  with  sodium 
bisulfite  solution  produced  a  similar 
reaction  in  the  patient 

About  the  same  time,  Freedman 
evaluated  the  effects  of  challenge  with 
SOt  in  asthmatic  patients  in  Great 
Britain  (Ref.  7).  In  this  study  of  272 
asthmatic  patients,  30  gave  a  history  of 
asthma  attacks  after  ingestion  of  orange 
drinks  containing  sulfites.  Fourteen^were 
given  provocation  tests  by  drinking 
solutions  of  sulfur  dioxide.  Eight  of  these 
14  patients  had  a  positive  response  as 
determined  by  a  12  percent  or  greater 
fall  in  forced  expiratory  volume  (FEVi) 
at  1  second.  Freedman  followed  that 
early  work  with  a  review  of  the 
problem,  and  concluded  that  SOj  can 
induce  a  asthma  attack  when  either 
inhaled  or  ingested  by  sensitive  subjects 
(Ref.  8). 

In  1981,  Stevenson  and  Simon 
reported  their  test  findings  on  a  group  of 
four  asthmatic  women,  27  to  65  years  of 
age,  who  had  previously  suffered  severe 
wheezing  and  symptoms  of  anaphylaxis 
after  ingesting  food  and  drinks  in 
restaurants  (Ref.  0).  On  single-blind 


challenge  with  10-  to  50-milligram  (mg) 
capsules  of  a  metabisulfite,  these 
patients  developed  symptoms  of  asthma 
and  a  decrese  in  pulmonary  function  as 
measured  by  FEVj  wdthin  10  to  30 
minutes  after  challenge.  They  had 
negative  immediate  hypersensitivity 
skin  tests  and  did  not  have  any  increase 
in  vitro  histamine  release  to  the 
metabisulfite.  These  investigators 
subsequently  described  additional 
patients  who  had  a  positive  response 
when  challenged  with  oral 
metabisulfites  (Ref.  10). 

During  1981,  reports  of  adverse 
reactions  to  sulfites  in  drug  products 
began  to  appear  in  the  medical 
literature.  Thus  far,  the  agency  is  aware 
of  nine  such  reports  (Refs.  2,  5, 6, 11,  and 
14  through  18).  In  each  case  the 
sensitivity  was  confirmed  by 
rechallenge.  The  first  case,  reported  by 
Baker,  involved  a  patient  who  was 
admitted  to  a  hospital  for  moderately 
severe  asthma  (Ref.  11).  For  1  hour  after 
administration  of  intravenous 
dexamethasone,  a  drug  product 
commonly  used  to  treat  asthma,  her 
condition  rapidly  deteriorated  and  she 
required  mechanical  ventilation.  After 
.12  hours,  here  condition  had  improved 
and  she  was  given  intravenous 
metoclopramide  for  nausea.  Within 
minutes  she  develop  acute 
bronchospasm.  Both  of  these  drug 
products  contain  sulfites.  On  single- 
blind  challenge  with  a  500-mg  capsule  of 
a  sodium  metabisulfite,  the  patient 
developed  profound  bronchospasm  and 
a  precipitous  fall  in  peak  air-flow  rate; 
lower  doses  were  not  tested. 
Subsequently,  these  investigators 
reported  on  eight  additional  patients 
with  a  positive  history  for  and  a  positive 
challenge  with  oral  metabisulfites  (Ref. 
12).  Four  of  these  patients  failed  to  react 
to  large  doses  of  a  metabisulfite  in  a 
capsule,  but  rapidly  developed 
asthmatic  symptoms  after  inhaling  25 
mg  of  a  metabisulfite  in  50  cubic 
centimeters  of  0.5  percent  citric  acid 
solution.  Werth  also  discussed  sulfite- 
sensitive  patients  who  had  negative 
reactions  to  oral  challenge  with 
encapsulated  metabisulfite  but  still 
experienced  significant  responses  to 
aerosolized  metabisulfite  (Ref.  13). 

In  1982,  Twarog  and  Leung  described 
a  patient  who  developed  acute 
respiratory  insufficiency  after  inhaling 
isoetharine  (a  bronchodilator)  and 
diffuse  itching  and  acute  wheezing  after 
receiving  intravenous  metoclopramide 
(Ref.  1).  These  medications  contained  ' 
sulfites.  She  had  a  positive  immediate 
hypersensitivity  skin  test  to  sodium 
bisulfite  and  increased  in  vitro 
histamine  release  from  leukocytes  after 
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stamdation  with  bisalfites.  Afta 
receiving  5  mg  of  •erosotised 
metobisulfite  in  a  double-biind  testing 
procedure,  she  became  flushed,  started 
wheezing,  and  was  found  to  have  «  feU 
in  FEVi  and  isaximain  midexpiratoiy 
flow  rate  (MMFIt)  of  52  percent  a  d  7S 
percent,  respectiveiy. 

In  March  198S,  itoepke  and  Seiner 
described  two  patients  who  reported 
experiencing  reactions  from  sidfites  in 
nebalixed  faronchoiUatar  sohitians  (Ref. 
4).  When  challenged  wkh  a  solution 
containing  sodium  bisotfite,  thejr 
developed  severe  bronchospasm.  The 
study  then  measured  the  levels  of  SOk 
found  when  sulfites  combined  with 
aqueous  solutions,  on  the  basis  that 
such  a  combination  might  account  for 
the  incidences  of  paradoxical 
bronchospasm  noted  in  some  asthmatic 
patients  in  the  past  after  inhalation  of 
aerosol  bronchodilators.  Their  analysis 
of  four  different  ocnnsaercially  used 
nebulized  broncbodilator  solutions 
showed  that  during  nebulization  these 
solutions  can  generate  from  0.1  ppm  to  6 
ppm  of  S0>.  These  aswunts  are 
significant  because  an  earlier  study  by 
Boushey  showed  that  levels  of  SOi  as 
low  as  0.1  ppm  can  produce 
bronchoconsttiction  in  agthnmtr^ 
patients  (Ref.  5). 

Another  patient  with  an  adverse 
reaction  to  sulfite-containing  drug 
products  was  described  by  Koepke  in 
1984  (Ref.  14).  A  patient  who  was  an 
aspirin-sensitive  asthmatic  inh^d 
isoetharine  during  a  routine  pulmonary 
function  test  However,  instead  of  the 
expected  bronchodilation.  a  paradoxical 
decrease  in  e}q>iratory  flow  rate  was 
observed,  accompanied  by  tiiroat 
irritation,  chest  tightness,  and  wheeang. 
Jamieson  et  al.  reported  on  a  34-year-old 
female  with  a  history  of  asthma  and 
urticaria  who  developed  severe 
difficulty  in  breathing  acconqianied  by 
wheezing,  intense  itching,  and  hives 
after  inhalation  of  the  broncbodilator 
metaproterenol  (Ref.  15). 

Another  adverse  reaction  found  in  the 
literature  involved  a  3-year-old  male 
asthmatic  who  developed  hives  and 
itching  after  inhaling  isoetharine  (Ref. 
16).  Following  aerosol  challenge  with 
metabisulfite,  he  developved  gcmeralized 
wheezing  which  necessitated 
discontinuation  of  the  test. 

Until  very  recently  all  reactions  to 
suUite-containing  drag  products 
reported  in  the  literature  involved 
intravenous  solutions  or  inhalation 
products.  In  January  1985,  however, 
Schwartz  and  Sher  reported  on  a  37- 
year-old  asAmatic  woman  who  was 
given  the  ophdmfanic  solution  dipivefrin 
(one  drop  each  eye)  for  glaucona.  For  2 
weeks  she  amtiaaed  <fipivefria  tberspy. 


almig  with  her  usual  medication,  and 
her  asthma  became  substantially  worse 
requiring  inhaled  steroid  and  epinefarine 
(Ref.  17).  A  rediallenge  with  one  drop  of 
dipive&in  in  each  eye  caused  notable 
worsening  of  pulmonary  functions. 
Challenge  widi  one  drop  of  potassium 
metabisnilate  0.75  milligram  per 
milliliter  alone  in  each  eye  produced  the 
same  reaction.  In  April  1965,  Schwartz 
reported  on  sulfite  sensitivity  in  a  37- 
year-oW  woman  who  reacted  to  sufites 
in  8  local  anesthetic  administered  during 
a  dental  procedure  (Ref.  18).  Local 
anesthetics,  and  other  drugs  used 
snbcutaneously,  as  well  as  ophthalmic 
solutions,  had  previously  been  throught 
to  be  incapable  of  producing  reactions 
due  to  the  sulfites  present  in  thera. 

In  addition  to  these  reports  in  ^te 
literature,  the  agency's  EMviMon  of  Drug 
Experience  has  received  14  additional 
reports  of  reactions  to  sulfites  in  drug 
products.  Only  one,  however,  has  been 
confirmed  by  challenge  as  a  sulfite 
reaction.  Hiis  case  involved  a  known 
sulfite-sensitive  person  who  received  a 
commonly  used  intravenous  fhrid  and 
electrolyte  solution,  which  was  labeled 
as  containing  sulfites  in  the  list  of 
ingredients. 

Ahhou^  availaUe  evidence,  all 
rdatively  recent,  supports  the 
occinrence  of  some  severe  reactions  to 
sulfites  in  drug  products,  these  reactions 
have  been  reported  less  often  than  one 
mi^t  expect  It  is  undear  whether  the 
doses  of  sulfites  in  many  drug  products 
are  generaDy  too  low  to  cause  severe 
reactions  or  whether  reactions  occur 
fiequently  but  are  mistakenly  attributed 
to  the  active  ingredient  and  tiierefare 
not  reported  as  sulfite  reactions.  This 
latter  theory  has  been  suggested  by 
Dally  et  al,  in  a  study  in  wWch  seven 
astfmiatic  patients  developed  an 
immediate  fall  in  FEVj  eifter  inhalation 
of  aerosolized  gentamicin  (Ref.  19). 
Although  the  purpose  of  the  study  was 
to  assess  the  effects  of  gentamicin 
inhalation  on  ventilating  functions,  the 
authors  concluded  that  the  metabisulfite 
in  the  product,  rather  than  die 
gentamicin,  probably  caused  the  allergic 
reaction. 

As  stated  above,  the  incidence  of 
reactions  to  sulfites  is  not  known. 
Sufficient  testing  to  determine  the 
prevalence  of  sidfite  sensitivity  in  either 
the  asthmatic  population  or  the  general 
population  has  not  been  performed.  The 
agency  is  aware  of  several  recent 
studies  that  have  been  conducted  to 
determine  the  prevalence  in  asthmatics, 
but  the  populations  stwfied  either  were 
not  sufficiently  defined,  or  do  not 
appear  to  represent  all  types  of 
asthmatics.  Accordnig  to  an  estisrate 
developed  in  a  19B2  study  eondocted  by 


Simon  at  Scripps  Clinic  and  Researdi 
Foundation  on  a  small  ninnber  of 
asthmatics,  approximately  S  to  10 
percent  of  the  asthmatic  population  may 
be  sulfHe  sensitive  (Ref.  10).  In  this 
study.  Simon  demonstrated  an  8.2 
percent  hiddence  of  positive  diallenge 
tests  to  bisidfites  in  61  asthmatic 
patients  without  a  history  of  reaction  to 
bisulfites.  Soetsugu  et  al.  reported  in  an 
abstract  that  54  percent  (90  out  of  92)  of 
the  known  asthmatics  studied  had  an 
adverse  effect  on  pulmonary  function 
when  challenged  with  0.1  or  0.3  percent 
sodium  bisulfite  as  measured  by  a  fall  in 
FEVi(ReL20). 

In  1984,  Towns  et  aL  reported  on  the 
results  of  a  study  of  20  steroid 
dependent  children  with  chronic 
asthma.  On  single-blind  challei^ge  with 
metabisulfite  in  solution.  66  percent  (19 
out  of  29)  bad  a  positive  challenge  as 
measured  by  a  20  percoit  decrease  in 
FEVi  (Ref.  21).  A  recent  study  by 
Koepke  suggests  that  in  asthmatics 
sensitivity  to  inhaled  sulfites  is  more 
common  than  sensitivity  to  ingested 
sulfites  (Ref.  22).  In  this  stiidy.  40 
percent  (4  out  of  10  asthmatics)  not 
sensitive  to  ingested  sulfites  developed 
bronchospasm  following  sulfite 
inhalation.  As  previously  stated,  these 
studies  are  small  and  cannot  easily  be 
extrapolated  to  the  large  popalation  of 
peof^  with  asthma,  nor  do  they 
necessarily  apply  to  orally  or 
parenteraily  administered  drug 
products.  For  this  reason,  the  agency  is 
interested  in  receiving  comments  on  the 
prevalence  of  sulfite  sensitivity. 

Rationale  for  Proposed  Action 

On  June  20, 1983.  FDA's  Pi^nanary- 
Allergy  Drugs  Advisory  Committee  met 
to  consider  whether,  in  its  view,  the 
presence  of  sulfites  in  human  drugs 
constituted  a  safety  problem  and  what 
action,  if  any,  FDA  should  take  to 
minimize  or  eliminate  the  problem. 
Although  the  committee  imananously 
agreed  that  the  presence  of  sulfites  in 
human  drugs  poses  a  risk  to  certain 
susceptible  persons,  it  did  not 
recommend  any  specific  course  of  action 
at  that  time. 

After  evaluating  the  reports  described 
above  and  considering  the  deliberations 
of  the  Pulmonary-Allergy  Drug  Advisory 
Committee,  FDA  has  not  fornid  evidence 
in  the  available  information  on  sulfites 
in  human  drugs  that  demonstrates  a 
significant  bealdi  hazard  to  die  general 
popiriation.  Tlierefore,  a  complete 
prohibition  against  Aieir  use  is  not  now 
justified.  Because  the  agency  believes 
that  sulfites  serve  a  necessary  public 
health  function  by  maintaining  the 
potency  of  certain  raedicatitms,  some  of 


which  may  be  life  saving,  prohibiting 
sulfite  use  in  drug  products  could  be 
justified  only  if  acceptable  alternatives 
were  available.  A  general  replacement, 
however,  has  not  yet  been  identified  to 
the  agency's  knowledge.  Morever,  with 
the  exception  of  ascorbic  acid, 
alternative  antioxidants  have  not  had 
wide  exposure  and  could  pose  safety 
problems  as  severe  or  worse  than  with 
sulfites.  Any  substitutions  would  have 
to  be  based  on  demonstrated  ability  of 
the  substitute  to  maintain  a  stable  and 
acceptable  drug  product.  Because  there 
is  evidence  of  a.causal  relationship 
between  sulfites  and  serious  reactions 
in  certain  susceptible  persons,  however, 
the  agency  concludes  that  individuals 
who  wish  to  avoid  sulfite-containing 
products  should  be  provided  sufficient 
labeling  information  to  do  so.  The 
agency  believes  that  this  can  be 
accomplished  in  several  ways. 

Current  agency  regulations  already 
require  that  the  label  of  prescription 
drug  products,  other  than  those  for  oral 
use,  bear  the  name  of  all  inactive 
ingredients.  Thus,  for  these  products,  the 
presence  of  sulfites,  an  inactive 
ingredient,  is  already  required  to  be 
declared  on  the  label  (see  21  CFR 
201.100(b)(5)).  Given  the  nature  and 
extent  of  the  problem  associated  with 
sensitivity  to  sulfites  and  the  fact  that 
persons  sensitive  to  sulfites  may  react  to 
those  agents  regardless  of  the  products 
in  which  they  appear,  the  agency  for 
some  time  considered  requiring  that  all 
other  drug  products  intended  for  human 
use,  i.e.,  OTC  drugs  and  prescription 
drug  products  for  oral  use,  declare  the 
presence  of  sulfites  on  their  label  and 
that  all  prescription  drugs  contain  a 
warning  statement. 

The  drug  industry,  however,  has 
begun  to  take  the  initiative  in  dealing 
with  the  problem  of  inactive  ingredients, 
such  as  sulfites,  in  drug  products.  For 
example,  on  May  19, 1984,  the 
Proprietary  Association,  representing 
manufacturers  of  nonprescription  drug 
products,  announced  a  labeling  program 
under  which  its  member  firms  will 
voluntarily  list  inactive  ingredients  in 
alphabetical  order  on  the  labels  of  drug 
products  packaged  after  December  1, 
1985.  The  association  represents  85 
companies  and  claims  a  U.S.  market  of 
between  90  to  95  percent  of  all  OTC 
drugs.  Similarly,  on  December  5, 1984, 
the  Pharmaceutical  Manufacturers 
Association  (PMA),  whose  members 
manufacture  the  majority  of  all 
prescription  drug  products  sold  in  the 
United  States,  adopted  a  voluntary 
program  under  which  its  member  firms 
would  list  inactive  ingredients  in  the 
official  package  insert  for  oral  dosage 


form  prescription  drug  products.  F^IA 
expects  participating  companies  to  be 
fully  cooperating  by  December  1, 1985. 
Taken  together,  these  initiatives  should 
result  in  ingredient  labeling  for  the 
majority  of  drug  products  sold  in  the 
United  States. 

In  addition,  drug  manufacturers  are 
using  advertising  to  inform  physicans 
about  products  Uiat  do  or  do  not  contain 
sulfites  and  are  also  including  a 
precautionary  statement  about  sulfite 
reactions  in  their  prescription  drug 
advertising.  Several  manufacturers  of 
large  volume  parenterals  are  either 
attempting  to  reduce  the  amount  of 
sulfites  in  their  products  or  are  actively 
working  on  the  feasibility  of  alternate 
antioxidants.  One  major  manufacturer 
of  bronchodilators  has  recently  decided 
to  package  a  product  in  a  unit-dose 
package  which  does  not  require  the 
addition  of  sulfites.  Thus,  some  sulfite 
sensitive  patients  may  have  an 
alternative  such  as  unit-dose  packaging 
or  metered-dose  inhalers  while  the  vast 
majority  of  asthmatics  who  are  not 
sulfite  sensitive  may  still  enjoy  the 
convenience  and  economy  of  other  drug 
products  in  various  delivery  systems. 

In  view  of  these  voluntary  efforts  to 
achieve  the  same  purpose,  the  agency 
does  not  believe  that  Federal  regulation 
to  require  the  listing  of  sulfites  on  the 
label  of  OTC  or  prescription  drug 
products  is  needed  at  this  time.  The 
agency  applauds  these  voluntary  efforts 
and  encourages  all  drug  manufacturers 
to  list  sulfites  on  the  labels  of  their 
products.  For  prescription  drug  products, 
however,  given  the  potential  severity  of 
the  risk  as  evidenced  by  the  adverse 
reactions  reported,  the  agency  believes 
the  label  declaration  alone  is  not 
sufficient.  As  discussed  above,  of  the  14 
reports  of  adverse  reactions  to  sulfites 
in  drug  products  received  by  the 
agency's  Division  of  Drug  Experience, 
the  only  one  confirmed  involved  a 
prescription  drug  product  w*.^ch  listed 
sulfites  on  the  label,  but  the  listing  was 
overlooked  by  the  attending  health  care 
professional.  For  these  reasons,  the 
agency  believes  that  a  statement  in  the 
labeling  is  needed  to  help  ensure  that 
health  care  professionals  are  alerted  to 
the  problem. 

Therefore,  in  addition  to  the  voluntary 
listing  of  sulfites  on  the  product  label,  a 
statement  on  the  possibility  of  adverse 
reactions  associated  with  use  should  be 
included  in  the  "Warning"  section  of 
prescription  drug  product  labeling.  Such 
a  statement  would  comply  with  21  CFR 
201.57(e),  which  requires  labeling  to 
include  a  warning  as  soon  as  there  is 
reasonable  evidence  of  an  association  of 


a  serious  hazard  with  a  drug  product 
The  medical  literature  demonstrates 
such  a  risk  with  sulfite-containing  drug 
products  that  are  inhaled  or 
administered  intravenously.  Also,  as 
evidenced  by  the  cases  discussed  above, 
there  may  be  a  risk  from  subcutaneously 
administered  drug  products  and 
ophthalmic  solutions.  Although  the 
agency  has  not  received  any  adverse 
reaction  reports  involving  oral 
prescription  drug  products,  the  potential 
for  reaction  from  sulfites  administered 
orally  has  been  amply  demonstrated  in 
a  number  of  studies.  As  previously 
discussed,  numerous  patients,  when 
challenged  with  metabisulfite  in  a 
capsule  form,  showed  a  significant  fall 
in  pulmonary  function  and  severe 
symptoms  requiring  treatment  with 
epinephrine.  The  agency  believes  that  it 
can  be  concluded  from  these  studies 
that  there  is  reasonable  evidence  that 
oral  drug  products  containing  sulfites 
can  cause  allergic  reactions.  On  the 
basis  of  this  accumulated  evidence, 
therefore,  the  agency  is  requiring  that 
this  warning  statement  be  included  in 
the  labeling  of  all  dosage  forms  of 
prescription  drug  products  that  contain 
sulfites. 

Moreover,  because  the  agency  is 
unaware  of  any  evidence  that 
establishes  a  level  below  which  sulfites 
will  not  cause  a  reaction  in  sensitive 
individuals,  this  regulation  would  apply 
to  any  prescription  drug  product  to 
which  sulfites  are  added  as  an  inactive 
ingredient,  regardless  of  the  amount  As 
demonstrated  in  case  reports,  some 
patients  have  reacted  to  very  small 
amounts  of  sulfites,  whereas  others  have 
not  reacted  until  challenged  with 
significantly  larger  amounts.  Although  a 
dose-dependent  response  can  be 
demonstrated  in  individual  patients, 
establishment  of  a  threshold  level  would 
not  take  into  account  highly  sensitive 
asthmatics  who  might  react  to  very 
small  amounts. 

The  agency  acknowledges  that  much 
about  sulfite  sensitivity  is  still  not 
known.  For  instance,  the  dose  of  sulfites 
known  to  cause  an  adverse  reaction  in 
some  patients  is  lower  than  the  amount 
of  sulfites  that  patients  frequently 
encounter  from  foods  or  ambient  air 
over  the  course  of  a  day.  Also,  patients 
may  react  to  sulfites  less  strongly  or  not 
at  all  on  some  occasions  as  compared 
with  other  occasions.  The  reasons  for 
these  observed  phenomena  have  not 
been  fully  elucidated.  It  is  possible  that 
the  administration  of  a  sulfite  in  a  bolus 
or  over  a  relatively  circumscribed  period 
of  time  may  cause  more  of  a  reaction 
than  if  the  dose  is  spread  over  many 
hours.  In  addition,  if  at  a  particular  time 
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a  patients  broochi  are  hyperactive,  i^. 
already  associated  with  or  especially 
prone  to  symptoms  of  astfama,  then  tiie 
administration  of  a  sulfite  may  cause 
effects  that  either  are  not  seen  at  other 
times  or  are  more  severe  than  effects 
seen  at  other  times.  Other  explanations 
undoubtedly  bold  in  other  patients  or 
circumstances.  The  absence  of  desirable 
knowledge  on  these  points  does  not 
make  less  important  the  risk  from 
sulfites  in  drug  products. 

Therefore,  the  agency  is  proposing 
that  the  professional  labeling  for  all 
human  prescription  drug  products 
containing  sulfites  include  the  followiiig 
warning  statement:  "Contains  [Jnsert  the 
name  of  the  sulfite,  e.g.,  sodium 
nwiabisulfite),  a  sulfite  that  may  cause 
serious  allergic-type  reactions  (e-g., 
hives,  itching,  wheezing,  anaphylaxis)  in 
certain  susceptible  persons.  Although 
the  overall  incidence  of  sulfite 
sensitivity  in  the  general  population  is 
probably  low,  it  is  seen  more  frequently 
in  asthmatics  or  in  atopic  nonasthmatic 
persons." 

Currently,  the  agency  is  not  aware  of 
any  evidence  of  adverse  reactions 
specifically  related  to  OTC  drug      * 
products  containing  sulfites.  For  this 
reason,  and  in  view  of  the  voluntary 
inactive  ingredient  disclosure  efforts 
currently  underway,  the  agency  believes 
that  any  regulatory  action  concerning 
OTC  drug  products  is  unnecessary  at 
this  time. 
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Proposed  Effective  Dates 

Tlie  agency  proposes  that  180  days 
after  date  of  publicaticKi  of  any  final  rale 
based  on  this  proposal  all  labeling  for 
prescription  drug  products  for  human 
use  initially  introduced  or  initiatiy 
delivered  for  introduction  inio  iaterstale 


conunerce  will  be  required  to  contain  a 
warning  statement  regarding  the 
presence  of  any  sulfites  in  the  product 
(see  proposed  21  CFR  a01.22(b)). 

The  use  of  a  sulfite  in  a  human 
prescription  drug  product  initially 
introduced  or  initially  delivered  for 
introducticHi  into  interstate  commerce 
180  days  after  the  pubUcation  of  a  final 
rule  would  cause  the  drug  to  be 
misbranded  under  section  502  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.&C.  352)  if  its  labeling  failed  to 
contain  the  required  warning  statement 

Manufacturers  of  drugproducts, 
including  approved  new  drugs,  are 
encouraged  to  revise  their  labeling  to 
conform  to  this  proposal  at  the  earliest 
possible  time.  Such  changes,  for  new 
drugs,  may  be  placed  in  effect  upon 
submission  of  a  supplemental 
application,  and  need  not  wait  for  prior 
approval  from  the  agency  in  accordance 
with  21  CFR  314.70(b).  If  die  labeling 
required  as  a  result  of  the  final  rule 
differs  from  that  proposed, 
manufacturers  will  be  provided 
sufficient  time  within  which  to  make 
further  revisions. 

Manufacturers  of  new  drugs 
containing  sulfites  who  delete  tltem 
and/or  substitute  another  ingredient  for 
the  sulfite  would  be  required  to  obtain 
approval  before  refocmulation,  of  a 
supplemental  new  drag  application 
showing  that  the  change  in  composition 
does  not  interfere  with  any  assay  or 
control  procedure  used  in  the 
manufactaring  of  the  drag,  or  that  the 
assay  and  any  other  control  procedure 
have  been  revised  to  make  them 
adequate.  If  the  change  is  of  such  a 
nature  that  safety  and  effectiveness 
data  are  needed,  such  as  through  the  use 
of  oxidants  that  are  not  well-known, 
then  the  supplement  must  include  these 
data.  The  supplement  also  would  be 
required  to  include  data  on  the  new 
composition  that  establish  the  stability 
of  the  revised  formulation  as  required 
by  21  CFR  311.166.  If  the  data  are  too 
limited  to  support  a  conclusion  that  the 
drug  will  retain  its  declared  potency  for 
a  reasonable  mariceting  period,  a 
commitment  to  test  the  stability  of 
marketed  batches  at  reasonable 
intervals  and  to  submit  the  data  as  they 
bec(»ie  available  is  required. 
Additionally,  FDA  requires  a 
commitment  to  withdraw  from  the 
market  any  batch  found  to  fall  outside 
the  approved  specifications  for  tlte  drug 
or  discuss  the  deviation  with  FDA  if  the 
applicant  believes  the  deviation  is  not 
significant.  Manufacturers  of  drugs  not 
subject  to  a  new  drug  application  woald 
also  have  to  conform  to  the  provisiom 
of  21  CFV  211.186. 


The  agency  has  examined  (he 
regulatory  impact  and  regulatory 
flexibility  hnplications  orf  tfie  propoBed 
regulation  in  accordance  ^vilh  Execntrvc 
Order  12291  and  the  KuyHatuiy 
Flexihility  Act  (Pub.  L.  S6-354).  The 
agency  has  estimated  that  the  regulation 
as  proposed  would  generate  oosto  tuA 
are  well  below  the  thresholds  that 
signify  a  major  rule  and,  tkua,  flie 
proposed  regulation  does  not  require  a 
regulatory  impact  mtAym. 

FDA's  Center  for  Drugs  and  Biologies 
estimates  that  there  are  apjutudnutely 
1,100  prescription  dnig  products 
currently  marketed  •wWdi  contain  sulfite 
as  an  Ipgredient.  The  proposed 
regulation  would  require  a  one-tine 
addition  to  enslii)^  prescnption  drug 
product  professional  labeBog — adding  a 
warning  statement. 

FDA  estimates  that  a  drug 
manufacturer  would  incur  label  piimfing 
and  redesign  expenses  that  Include 
typesettii^  the  wamii\g  statement 
graphics  rede^gn  to  position  the 
warning  statement  on  the  labeling,  and 
preparing  a  new  negative.  FDA 
estimates  that  these  one-time  lab^ng 
ohvnges  wouiu  cost  a  fnranrncentmn 
manufacturer  on  an  average 
apipranmaiely  $B0  per  drag  produoi 
label.  Thus,  the  total  cost  to 
manaiacturers  of  complying  with  the 
proposed  resaiation  would  be  $66,000 
($60xl,tOOJ. 

FDA  also  coodudes  that  the  propoeed 
regulation  woi^d  not  prodme  a 
significant  ecooomic  impact  on  a 
substantial  nuidier  of  small  entities  <Hid 
thus  daes  not  require  a  regulatory 
flexibility  analysis.  Although  many  of 
the  maaufactujners  involved  are  sraaUer 
firms,  the  costs  iocDrred  by  these  small 
entities  would  fall  short  of  the  threshold 
required  for  a  regulatory  flexibility 
analysis. 

EnvinBiBaiitai  impact 

Hie  agency  has  determined  under  21 
CFR  25.24\a)[\r)  (April  28. 198S;  90FR 
16636)  that  this  proposed  action  is  of  a 
■  type  tfiat  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmBntal  assessment 
nor  an  environmental  impact  statement 
is  reqirired. 

CoBoaenis 

taterested  persons  may,  on  or  before 
Januaiy  21, 1966,  submit  to  the  Dockets 
Management  Branch  (address  abovel 
written  comments  regarding  &is 
pfoposbil.  Two  copies  of  any  conimunts 
are  to  be  aubnutted,  except  (hat 
individoab  nay  stbrait  one  -vapy. 


Comments  are  to  be  ideutlfied  nvMi  the 
docket  auraber  lound  ia  hrackeU  in  the 
headiog  of  this  doaimfint  Aeoeivad 
coBUBeats  any  be  aeen  ia  the  o££iaa 
above  betwaeo  0  a^flL  and  4  pjBL.. 
lAamduy  throir^  Friday. 

List  tn  Suujacts  in  21  CFR  Part  Z01        ^ 

Drugs.  Labehqg. 

Therefore,  nndei  the  reueian  Pood, 
Drug,  aod  Cosmetic  Act.  it  is  profnsed 
that  Part  201  be  amended  as  follows: 

PART  201-nLABELINQ 

1.  The  authority  citation  for  21  CFR 
Part  201  is  revised  to  read  as  follows: 

Authority:  Sees.  MX,  SOt.  7m,  82  Stat  UM»- 
1053  .as  aneuded.  1055-1096  ai  flmendad  ^21 
U.S.C.  352,  355,  and  371):  21  CFS2l1Q..S.U. 

2.  In  Subpart  A  by  adding  new 
§  201.22  to  read  as  follows: 

§201,22    Prascription  drugs  containing 
sutfltaa;  raqulrad  wanting  aMamart. 

(a)  Sulfites  are  chemical  substances 
that  are  added  to  certain  drug  products 
to  inhibit  the  oyidationof  the  active 
drug  ingredient.  Oxidation  of  fhe  active 
dntg  iogiedient  results  is  instability  of 
the  drug  product  aad  may  cause  loss  of 
potency  of  the  active  ingredient. 
Examples  of  specific  sulfites  used  to 
inhibit  this  oxidation  process  inchide 
sodium  bisulfite,  sodium  laetabisulfite, 
sodium  suinte,  potassium  bi-sulfite. 
potassium  sulfite,  and  potassium 
metabisulfite.  Recent  studies  have 
demonstrated  that  sulfites  anay  caase 
allergic-type  reactions  in  oertaia 
susceptible  persons,  especially 
asthmatics. 

(b)  The  labeling  reqoired  by  55  201.57 
and  201 .100(d)  for  prescription  drqgs  for 
human  use  containing  a  sulfite  shafl 
bear  the  warning  statement  "Contains 
[insert  the  name  of  the  sulfite,  e.g., 
sodium  metabisu&ite],  a  sulfite  that  may 
cause  allergic-type  reactions  (e.g.,  hrves, 
itching,  wheezing,  anaphylaxis]  in 
certain  susceptible  persons.  Althon^ 
the  overaH  prevalence  of  sulfite 
sensitivTty  in  the  general  popriation  is 
probably  low,  it  is  seen  more  frequently 
in  asthmatics  or  in  atopic  TKmasthiBatic 
persons.**  This  statement  shafl  appear  in 
the  "Warnings"  section  of  the  labeling. 

Dated:  October  17. 19B5. 
Franks.  Youqg, 

Commi^onerc^FoedimiDnga. 
MaesaetALffaddK. 
Secnetary  ofHeakb  tmdHvnnn  Sannes. 
[Ft  Ooc.  «5-27472  Rle4  lWW-«5:  *«  aiaj 


OEPAftTMENT  OF  THE  TREASURY 


MORI  tart  301 
[Lit-3-aSi 


Tax  Return 


AOaiCY:  Internal  Sevenue  Sendee. 
Treasury. 

acmon:  Notice  d  ^nopoeed 


summary:  This  document  contains  a 
proposed  amendmeut  to  the  Rogulatlous 
on  Procedure  aad  Administf  ation.  Hie 
ampmHmpnt  relates  to  disclosure  of  tax 
return  information  by  tax  return 
prepaiecs  for  die  purposes  of  monitoring 
and  auditiiig  cetum  preiparatioa  and  for 
the  purpose  of  assisting  the  tax  return 
preparer  or  his  l^gal  iepreseotalivc  ia 
(^jeiatiag  the  busiaess  in  the  evaat  of 
incapacity  or  death  of  the  tax  retwa 
pnepaier.  Hiis  aoaeiuhBeat  is  made  ia 
order  to  provide  guidance  to  tax  return 
preparers  with  regaid  to  disdasure  of 
tax  return  inisimatioB  io  this  ooBtcKt 


;  The  aaaendment  is  proposed  to 
he  efbctiwe  30  days  ^ter  pubfacatioa  af 
final  regulations  in  the  Fodenl  Sa^atar. 
Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  December  19, 1985. 

AINJNUS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Intenval  Revenue,  Attention:  CGLRiT 
[LR-S^JS;.  Washington.  HC.  20234. 

FOR  FURTHER  IMFOmiAnOSI  OONMCC 

Richard  Chewoiag  of  the  Legislatiaii  and 
Regulations  Divisioii.  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  IIU 
CenstitutioQ  Avenue.  N.W^  WaahiqgtoB. 
DlC  20224,  Attention:  CCULT  (202^566- 
3219,  not  a  toU  free  calli. 
8tJPf«jaiElffrARV  ilirORWATIOIi.  l%iB 
document  contains  a  proposed 
anendaaent  to  the  Regatatinns  oa 
Procedure  and  Adauaistratian  uader 
section  7216(b)(3J  (26  CFR  Part  301).  The 
proposed  amendment  adds  a  new 
category  to  the  list  of  peiiuitted 
disclosures  or  use  of  tax  return 
information  wiftont  the  formal  consent 
of  die  taxpa3rer.  This  amendiueiil  is  to 
be  issued  nnder  the  aathurity  contained 
in  section  721Q(b)l3)  (85  Stat.  SSa  28 
U.S.C  T71B)  and  7805  (88A  Slat  S17.» 
U.S.C.  7805]  of  file  Intemd  Revenue 
Code  of  1^4. 


Section  7216fb)  provides  that  the 
penalty  provision  of  section  721fi(a]  will 
not  apply  to  the  disclosure  or  use  cl 
information  by  preparers  oT  returns  if 
the  disclosure  is  made  pursuant  to 
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provisions  of  the  Code  or  pursuant  to  an 
order  of  a  court.  Section  7216(b)(3)  gives 
the  Secretary  the  regulatory  authority  to 
prescribe  other  exceptions  to  section 
7216(a).  Those  regulatory  exceptions  are 
enumerated  in  §  301.7216-2  (relating  to 
permitted  disclosure  of  tax  return 
information  without  the  formal  consent 
of  the  taxpayer)  and  9  301.7217-3 
(relating  to  permitted  disclosure  of  tax 
return  information  with  the  formal 
consent  of  the  taxpayer).  This 
amendment  to  the  regulations  would 
add  an  additional  category  of  permitted 
disclosures  to  §  301.7216-2.  New 
proposed  {  301.7216-2(o)  would  permit 
disclosure  of  tax  return  information  by  a 
tax  return  preparer  for  the  purpose  of 
permitting  the  auditing  and  monitoring 
of  the  preparation  of  tax  returns  by  the 
tax  return  preparer.  This  will  assist  the 
tax  return  preparer  to  provide  the 
quality  of  service  that  the  taxpayer 
expects  when  he  or  she  goes  to  tiie  tax 
return  preparer.  In  addition,  this 
amendment  would  permit  disclosure  of 
tax  return  information  by  a  tax  return 
preparer  for  the  purpose  of  assisting  the 
tax  return  preparer  of  his  legal 
representative  in  operating  the  business 
in  the  event  of  incapacity  or  death  of  the 
tax  return  preparer. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  as  a  final  regulation 
this  proposed  regulation,  consideration 
will  be  given  to  any  written  comments 
that  are  submitted  (preferably  eight 
copies)  to  the  Commissioner  of  Internal 
Revenue.  All  conunents  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

Regulatory  Flexibility  Act  of  1960  and 
Executive  Order  12291 

The  Secretary  of  the  Treasury  has 
certified  that  tlUs  proposed  amendment 
to  the  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  this  proposed  amendment 
to  the  regulations  does  not  constitute  a 
regulation  subject  to  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  chapter 
6)  and  a  Regulatory  FlexibiUty  Analysis 
is  not  required  and  has  not  been 
prepared.  The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  regulation 
subject  to  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 


Drafting  Information 

The  principal  author  of  this  regulation 
is  Richard  Chewning  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  this  regulation,  both  on 
matters  of  substance  and  style. 

list  of  Subiects  in  28  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes,  Excise 
taxes.  Gift  taxes,  Income  taxes, 
Investigations,  Law  enforcement. 
Penalties.  Pensions.  Statistics,  Taxes, 
Disclosure  of  information,  and  Filing 
requirements. 

Proposed  Amendment  of  the 
Regulations 

Accordingly,  the  proposed 
amendment  to  26  CFR  Part  301  is  as 
follows: 

PART  301— (AMENDED] 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  7805;  §  301.721ft-2  is 
also  issued  under  28  U.S.C.  72ie(b)(3). 

2.  Section  301.7216-2  is  amended  by 
adding  a  new  paragraph  (o)  at  the  end 
thereof,  as  set  forth  below: 

S  30.7216-2    Disclosur*  or  UM  wittKMJt 
fonnai  oonsent  of  taxpayer. 
•        *        ♦        •        * 

(o)  Disclosure  of  tax  return 
information  for  the  monitoring  and 
auditing  of  tax  return  preparation.  The 
provisions  of  section  7216(a)  and 
S  301.7216-1  do  not  apply  to  any 
disclosure  of  tax  return  information 
made  by  a  tax  return  preparer  to  any 
person  who  is  expected  to  use  such 
information  in  connection  with  the 
monitoring  and  auditing  of  the  accuracy 
of  tax  returns  prepared  by  the  tax  return 
preparer  that  are  to  be  filed  or  have 
been  filed  with  the  Internal  Revenue 
Service  and  to  which  the  tax  return 
information  pertains.  In  addition, 
disclosure  of  tax  return  information  may 
be  made  by  the  tax  return  preparer  for 
the  purpose  of  assisting  the  tax  return 
preparer  or  his  legal  representative  in 
operating  the  business  in  the  event  of 
incapacity  or  death  of  the  tax  return 
preparer.  Persons  receiving  tax  return 
information  under  the  provisions  of  this 


paragraph  (o)  are  tax  return  preparers 
for  purposes  of  this  section. 
Roacoe  L  Eggar.  )r„ 
Commissioner  of  Internal  Revenue. 
(PR  Doc.  85-275«e  Filed  11-18-85;  8:45  amj 
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POSTAL  SERVICE 

39  CFR  Part  111 

DIspoaal  of  Booka  and  Sound 
I  Recordlnga 

agency:  Postal  Service. 
action:  Proposed  rule. 

•UMMARy:  This  proposed  rule  change 
would  streamline  current  procedures  for 
the  return  of  books  and  sound 
recordings  foimd  in  dead  parcels  by 
providing  a  central  location  for  the 
approval  of  requests  for  their  return.  It 
would  also  require  requesters  to 
designate  where  they  will  pick  up  those 
items  which  are  being  returned  under 
the  provisions  of  these  rules.  Various 
minor  changes  are  also  proposed  to 
clarify  these  procedures. 

DATE:  Comments  must  be  received  on  or 
before  December  19, 1985. 

ADDRESS:  Written  comments  should  be 
mailed  or  deUvered  to  the  General 
Manager,  Special  Services  Division, 
Rates  &  Classification  Department, 
Room  8430,  475  L'Enfant  Plaza  West, 
SW,  Washington,  DC  20260-5371.  Copies 
of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9:00  A.M.  and 
4:00  P.M.,  Monday  through  Friday,  in     • 
Room  8430,  at  the  above  address. 

FOK  FURTHER  INFORMATION  CONTACT 

Richard  Shaver  (202)  268-5309. 

SUPPLEMENTARY  INFORMATION: 

Currently  certain  books  and  sound 
recordings  identified  in  dead  parcel 
branches  are  returned  to  publishers  and 
distributors  based  upon  requests  that 
are  filed  at  each  dead  parcel  branch 
separately.  This  method  requires  the 
requester  to  make  multiple  requests  for 
the  same  material  to  each  of  the  dead 
parcel  branches  they  wish  to  cover.  The 
proposed  rule  would  simplify  this 
procedure  by  providing  for  a  centralized 
point  to  which  all  requests  would  be 
sent.  This  single  location  will  approve 
requests  and  advise  each  of  the  dead 
parcel  branches  of  the  requesters  and 
the  location  to  which  books  and  sound 
recordings  eligible  for  return  are  to  be 
sent.  The  proposed  rule  would  also 
require  all  requesters  to  identify  a  single 
dead  parcel  branch  where  they  will  pick 
up  all  returned  books  and  sound 
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recordings.  Hits  wiH  redvce 
considerably  the  expense  of  this  service 
to  dte  f^tal  Senrioe  nfhfle  sttS 
providiiig  requesters  «  oonyenient 
central  point  for  all  ooUecliqp.of 
returned  material,  fai  addition.  <he 
approval  of  areqnestwfflbevalidfor 
two  years  imder  tiie  new  nde,  rattier 
than  open  ended  as  in  the  past.  This  will 
ensure  tiiat  all  IVwtal  Servioe  TistB  «f 
requesters  are  current  All  cunwil 
requesiters  and  new  reqooslcrs  woiM  be 
required  to  file  a  new  reqoest  by  fane  1, 
1986,  to  be  indoded  in  the  first  listing. 

According,  alUiough  exempt  inm  the 
requirements  of  the  AdniRistsa6ve 
Procedure  Act  {5  US.C.  553(1^((^1 
regarding  proposed  mlemakaig  by  SB 
U.S.C.  410(a).  the  Postal  S^vice  invites 
public  commeirt  on  the  Mlowmg 
proposed  revision  of  the  Domestic  Mail' 
Manual,  wfaidi  is  incorporated  by 
reference  in  die  Code  of  Federal 
Regulations.  See  30  CFR  lll.t.' 

List  of  SubjecU  in  S9  CFR  Part  lU 

Postal  Senrioe. 

PART  111-JAyEtlDEDl 

1.  The  auftority  cftation  for  39  CFTl 
Part  111  continnes  to  read  as  follows; 

Autlurity:  5  U3£.  SS2(a):  39  U.&C.  401. 
404,  407,  408.  3001-3011.  3201-3219.  3403-3405. 
3601,  3621.  42  U.S.C.  1973cc-13. 1973co-14. 

2.  Revise  1S§.564  to  read  as  follows: 

PART  15S— UNDEUVQIABLE  MAIL 

..        ^1      .        .        •     ' 

.564    Disposal  of  books  and  soimd 
recordings 

Books  and  sound  recordings  will  be 
disposed  of  by  sale,  except  for  those 
that  may  be  withheld  from  sale  for 
release  to  a  publisher  or  distributor 
under  the  following  conditions: 

a.  A  publisher  or  distributor  may 
request,  in  the  manner  set  forth  bdow, 
that  books  and  sound  recordings  bearing 
a  particular  trade  name,  company  name 
or  other  organizational  identiBcation,  be 
released  to  the  requester  or  to  the 
requester's  representative.  "Hie 
requirements  for  such  a  request  are: 

(1)  The  requester  must  apply  in 
writing  to  the  General  Manager,  Special 
Services  Division,  Office  of  Mail 
Qassification,  USPS  Headquarters, 
Washington.  DC  202W-5371. 

(2)  The  request  must  include  a 
statement  that  &e  requester  is  the 
publisher  <R-<iistributor  of  the  books  or 
sound  recordings  beating  the  listed 
trade  name,  company  name  or  other 
organizational  identification.  More  than 
one  trade  name,  company  name  or  ddier 
organieational  identification  may  be 
listed  in  the  same  request. 


(3)  Ine  request  most  upecSy  the  dead 
parcel  brandi  where  fhe  bodks  and 
soimd  recordings  wfS  be  picked  up.  fSee 
159.561(bl)  Reqoesters  may  select  ordy 
one  dead  fnnceA  branch  as  the  loctrtion 
where  their  booto  and  aomid  -reconfings 
will  be  picked  vp^  Hie  apeofied  dead 
parcel  branch  may  be  changed  Kt  any 
time  by  siribnttiog  a  srrittea  nquest  to 
the  Gcserai  Manager.  Special  Services 
Division. 

{4]  After  apfiroval.  a  oented  file  ai 
repeaters  and  the  ttanis  they  want 
returned  will  be  maintained  m  tfie 
Special  Services  Divisiaa.  bifarmaiiaa 
from  tbefilewillhc4iBaenai8todto 
those  instaUatiaDs  wfakh  will  be  aartaig 
books  and  soond  racordrngs  dibble  for 
retwn  to  requerters.  AH  nqnestert  will 
receive  confinnation  of  their  requests. 

(5)  An  approval  will  remafin  in  effect 
for  two  years  or  until  cancelled  in 
writing  by  either  the  requester  or  the 
Postal  Service.  (See  VSBMti^ 

b.  A  book  or  sound  reosnling  wiU  be 
sold  at  auction  and  wifl  not  be  releaaed 
to  the  requester  if,  even  though  it  beers 
an  applicable  trade  naaie,  cenq>any 
name,  or  other  oiganizational 
identification,  it  does  not  sfpnor  to  be 
new,  er  was  involved  in  the  aettlement 
of  a  postal  indemnity  daim.  or  if  it  is 
known  that  the  requester  was  not  the 
mailer  or  addressee. 

c.  A  request  £or  release  of  books  or 
sound  recorchogs  will  not  be  granted 
where  a  written  protest  or  a  <:onSictiJ3g 
request  from  another  party  is  presented 
to  the  General  Manager.  Special 
Services  Division.  Merchandise  involved 
in  anch  a  dispute  will  be  sold  at  auctiim 
in  the  narmal  course  of  business,  unless 
written  notice  from  both  parties 
advising  of  setitlement  of  the  dispute  is 
received  before  the  prescribed  sale 
deadline  (see  159.564g].  Both  parties  to  a 
dispute  will  be  advised  when  a  question 
over  ownership  occurs  and  when  any 
settlement  of  the  dispute  is  made. 

d.  Upon  approval  of  a  request,  Dead 
Parcel  Branches  and  Bulk  Mail 
Classification  Centers  which  process 
books  and  sound  recordings  will 
estabHsh  separations  for  '6is  books  and 
soimd  recordings  which  bear  the 
specified  trade  name,  company  name,  or 
other  organizational  identification.  Such 
identification  must  consist  of  a  readily 
identifiable  name  which  can  be  easily 
read.  Processing  instaflations  will 
attempt  to  adhere  to  fliese  fecial 
separation  requests  to  fee  maximnm 
extent  practicable. 

e.  Dead  parcel  braTiches  wiH  release 
books  emd  sound  recording  to  requesters 
or  #ieir  anthoriied  representatives  at 
the  dead  parcel  branch  designated  in 
their  request  art  a  fene  and  in  a  manner 
mutually  agreeable  between  the 


lequestei  and  me  Postal  Service, 
consistent  wiAi  the  insiruutluns  in  Ibis 
section.  Sudi  merchandise  nnist  be 
picked  np  by  fiie  reqaester  at  least  onoe 
before  each  auction,  but  may  be  picked 
up  more  often  by  mutual  agreement 

f.  Dead  parcel  branch  release 
procedures  are: 

(1)  Ten  days  before  eadh  dead  pared 
auction,  or  more  often  if  warranted  by 
the  volume,  the  dead  parcel  branch  will 
send  a  written  notice  to  earih  requester 
wira  has  specified  release  xn  snix 
merchandise  at  that  dead  parcel  brandL 
advising  of  the  quantity  of  books  and 
sound  recordings  on  hand.  Merdhandiae 
wkich  ia  to  be  nlBBsed  at  the  dead 
parcel  branch  will  not  be  listed  in  the 
sale  catalog. 

(2)  Requesters  or  their  representaQves 
may  pick  up  books  and  saund 
recordings  at  the  designated  dead  parcel 
branch  by  presenting  a  letter  from  the 
requester  authorizing  the  Postal  Service 
to  release  sudi  merchandise  to  be 
bearer.  Tbis  letter  of  authorization  must 
be  executed  in  triplicate.  Upon  release 
of  the  aerchandiec^  ail  copies  ef  <he 
letter  of  authorization  will  be  receipted 
in  bulk  by  the  person  acceptiitf  ^leiiveiy. 
One  oofiy  will  be  given  with  the 
m^>^rhfl»^^^«^,  oBe  coipy  Will  be  mailed 
direcfly  to  the  jeqaester  and  ithe  tjgiaal 
wiU  be  retained  by  the  dead  parcel 
bnadi. 

g.  Books  and  sound  recoiduqjs  most 
be  picked  up  at  fiie  dead  parcel  branch 
before  the  close  of  the  business  day 
inmtediately  precedirig  the  pubBc 
disf^ay  of  auction  sale  inenJiaiidise. 
Failare  to  do  so  wiH  residt  in 
cancellation  of  a  request.  (See  159.5M.) 

h.  If  books  and  sound  recordings  are 
separated  at  a  location  other  than  the 
designated  return  point,  this  location 
wiH  make  up  incBvidual  shipments  to  the 
return  point  in  packages,  sacks, 
hampers,  or  other  types  of  containers. 
Packages  will  be  as  lai;ge  as  possible, 
sidjject  to  the  weight  and  size 
limitations  for  fourth-class  mail  in  DMM 
Part  750.  Eadi  padkage  wiB  be  sent 
under  a  penalty  label  to  the  designated 
dead  parcel  branch.  Sacks  are  subject  to 
the  70  pound  weight  Timitation.  Hany)ers 
or  other  containers  may  be  used  if 
adequate  security  against  pilferage  can 
be  maintained.  "Where  hampers  or  other 
containers  are  used,  arrangements  must 
be  made  ■flirough  die  Transports  don 
Management  Office  associated  witli  the 
senifing  installatitm  for  writable 
cootainment,  labefcig,  movement,  and 
security. 

i.  When  a  request  is  cancelled  [see 
159.564gl,  the  requester  will  be  notified 
by  the  Postal  Service  in  writing.  A 
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cancelled  request  may  not  be  renewed 
for  six  months  after  the  date  of 
cancellation.  At  that  time,  an 
application  must  be  resubmitted  in 
writing,  as  if  it  were  a  new  request. 
Merchandise  on  hand  at  the  time  of  a 
cancellation  will  be  included  in  the  next 
auction. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
W.  AUen  Sanders, 

Associate  General  Counsel,  Office  of  General 
Law  and  Administration. 
(FR  Doc.  85-27525  Filed  11-18-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
lOSW-FRL  292S-61 

Illinois;  Hnal  Auttiorization  of  State 
Hazardous  Waste  Management 
Program 

AOEMCY:  Environmental  Protection 
Agency. 

actwn:  Notice  of  Tentative 
Determination  on  Application  of  Illinois 
for  Final  Authorization.  Public  Hearing, 
and  Public  Comment  Period. 


summary:  Illinois  has  applied  for  final 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  has  reviewed  Illinois'  application 
and  has  made  the  tentative  decision 
that,  upon  receipt  of  adequate 
assurances  by  the  Illinois  Attorney 
General,  the  Illinois  hazardous  waste 
management  program  will  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  RCRA  final  authorization.  Thus.  U.S. 
EPA  tentatively  intends  to  grant  final 
authorization  to  the  State  to  operate  its 
program  in  lieu  of  the  Federal  program, 
subject  to  the  limitations  on  its  authority 
imposed  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
Illinois'  application  for  final 
authorization  is  available  for  public 
review  and  comment.  A  public  hearing 
will  be  held  to  solicit  comments  on  the 
application  if  sufficient  public  interest  is 
expressed. 

DATE:  A  public  hearing  is  scheduled  for 
3.-00  p.m.,  December  20. 1985.  U.S.  EPA 
reserves  the  right  to  cancel  the  public 
hearing  if  sufficient  interest  in  holding  a 
hearing  is  not  communicated  to  U.S. 
EPA  by  telephone  or  in  writing  by 
December  15, 1985.  U.S.  EPA  will 
determine  by  December  15, 1985, 


whether  there  is  sufficient  interest  to 
hold  the  public  hearing.  All  written 
comments  on  this  tentative 
determination  and  the  Illinois  final 
authorization  application  must  be 
received  by  December  20, 1985. 
AOORESSES:  Copies  of  Illinois'  final 
authorization  application  are  available 
fix)m  8.-00  a.m.  to  4:30  p.m.  at  the 
following  addresses  for  inspection  and 
copying: 

United  States  Environmental  Protection 
Agency,  Waste  Management  Division, 
Solid  Waste  Branch,  230  South 
Dearborn  Sti-eet,  5HS-ICK-13, 
Chicago,  Illinois  60604.  Contact: 
Barabara  Russell.  (312)  880-6940 
United  States  Environmental  Protection 
Agency,  Headquarters  Library,  PM- 
211A.  401  M.  Sb-eet.  SW..  Washington. 
D.C.  2046a  (202)  382-5926 
Written  comments  on  the  tentative 
determination  and  the  application,  and 
written  or  telephone  communication  of 
interest  in  holding  a  public  hearing  on 
the  Illlinois  application,  must  be  sent  to 
Barbara  Russell,  Illinois  Regulatory 
Specialist.  Solid  Waste  Branch.  Waste 
Management  Division.  U.S.  EPA  230 
South  Dearborn  Sti-eet,  5HS-ICK-13, 
Chicago,  Illinois,  60604,  (312)  886-6940. 
If  you  wish  to  find  out  whether  or  not 
U.S.  EPA  will  hold  a  public  hearing  on 
the  tentative  determination  and  the 
Illinois  application,  based  on  U.S.  EPA's 
decision  that  there  was  sufficient  public 
interest  in  such  a  hearing,  write  or 
telephone  the  U.S.  EPA  contact  person 
listed  below  after  December  6, 1985. 

If  sufficient  public  interest  is 
expressed,  U.S.  EPA  will  hold  a  public 
hearing  on  Illinois'  application  for  final 
authorization  on  December  20, 1985,  at 
3:00  p.m.  at  the  Illinois  Pollution  Control 
Board,  100  W.  Randolph,  Suite  11500, 
Chicago,  Ulinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Russell  (312)  886-6940. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  U.S.  EPA  to  auUiorize  a  State 
hazardous  waste  program  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  may  be  granted.The  first 
type,  known  as  "interim  authorization," 
is  a  temporary  authorization  which  is 
granted  if  U.S.  EPA  determines  that  the 
State  program  is  "substantially 
equivalent"  to  the  Federal  program 
(Section  3006  (c).  42  U.S.C.  6926  (c)).  U.S. 
EPA's  implementing  regulations  at  40 
CFR  271.121-271.137  establish  a  phased 
approach  to  interim  authorization.  Phase 
I  covers  U.S.  EPA's  regulations  in  40 


CFR  Parts  260-263.  and  265  (universe  of 
hazardous  wastes,  generator  standards, 
transporter  standards,  and  standards  for 
interim  status  facilities).  Phase  II  covers 
U.S.  EPA's  regulations  in  40  CFR  Parts 
124,  264,  and  270  (procedures  and  ' 
standards  for  permitting  hazardous 
waste  management  facilities.) 

Phase  II.  in  turn,  has  three 
components.  Phase  IIA  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  IIB  covers  permitting  of 
incinerator  facilities,  and  Phase  IIC 
addresses  the  permitting  of  landfills, 
surface,impoundments,  waste  piles,  and 
land  treatment  facilities.  By  statute,  all 
interim  authorizations  expire  on  January 
31, 1986.  Responsibility  for  the 
hazardous  waste  program  reverts  to  U.S. 
EPA  on  that  date  if  a  State  with  interim 
authorization  has  not  received  final 
authorization,  as  described  below. 
Illinois  was  granted  Phase  I  Interim 
Authorization  on  May  17, 1982. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  U.S.  EPA  if  the  Agency  finds 
that  a  State's  program:  (1)  Is 
"equivalent"  to  the  Federal  program,  (2) 
is  consistent  with  the  Federal  program 
and  other  State  programs,  (3)  is  no  less 
"stringent"  than  the  Federal  program, 
and  (4)  provides  for  adequate 
enforcement  authority  and  public 
participation  in  the  permitting  process 
(Section  3006  (b):  42  U.S.C.  8226(b)). 
States  need  not  have  obtained  interim 
authorization  in  order  to  qualify  for  final 
authorization.  U.S.  EPA's  regulations  for 
final  authorization  appear  at  40  CFR 
271.1-271.23. 

B.  lUinois 

On  May  15, 1984.  Illinois  submitted  a 
draft  application  for  final  authorization. 
The  complete  application  for  final 
authorization  was  submitted  on  July  29, 
1985.  Prior  to  submission  of  the 
application  to  U.S.  EPA,  Illinois  solicited 
public  comments  from  June  12, 1985 
through  July  19, 1985,  and  held  a  public 
hearing  on  July  12, 1985.  The  State 
received  11  written  comments  and  5 
verbal  comments  were  presented  at  the 
public  hearing.  A  majority  of  the 
comments  focused  on  the  degree  of 
public  participation  in  the  State's  permit 
process  for  hazardous  waste 
management  facilities. 

On  September  10. 1985.  U.S.  EPA 
transmitted  to  Illinois  consolidated 
comments  on  the  State's  complete 
application  for  final  authorization.  U.S. 
EPA  identified  a  number  of  areas  that 
required  further  clarifications  and 
additional  information.  One  significant 
comment  was  the  degree  to  which  the 


public  may  participate  in  the  State's 
permit  process  given  the  formal 
procedures  outlined  in  Illinois' 
"contested  case"  provision  at  111.  Rev. 
Stat.  Chapter  127.  par.  1016  and  par.  A. 
U.S.  EPA  specifically  had  requested  that 
the  Illinois  Attorney  General  provide 
adequate  assurances  that  public 
comments  submitted  during  the  permit 
public  comment  period  ;nay  be 
considered  by  the  Agency  when  making 
a  final  permit  decision.  Furthermore, 
U.S.  EPA  had  requested  that  the  Illinois 
Attorney  General  provide  information' 
and  assurances  as  to  whether  the  State's 
permit  hearing  process  provides  for  an 
informal  public  hearing.  Illinois  had 
responded  satisfactorily  to  most  of  U.S. 
EPA's  comments,  except  for  those 
related  to  pubUc  participation,  in  a  letter 
dated  October  7. 1985.  In  that  letter 
IlUnois  also  committed  to  provide  U.S. 
EPA  with  the  Attorney  General's 
opinion  on  the  adequacy  of  the  State's 
permit  public  participation  provisions. 
The  U.S.  EPA  has  received  this  opinion 
and  is  now  satisfied  that  Illinois'  public 
participation  procedures  for  the  permit 
process  are  equivalent  to  the  Federal 
requirements  at  40  CFR  124.11  through 
124.18.  This  opinion  will  be  available  at 
the  offices  listed  in  the  "ADDRESSES" 
section  above. 

Concern  was  raised  within  State 
offices  as  to  whether  the  Illinois 
program  is  of  a  quality  which  warrants 
authorization.  U.S.  EPA  has  evaluated 
'  the  Illinois  program  specifically  to 
determine  whether  the  State  is  capable 
of  administering  a  quality  RCRA 
program.  As  a  result  of  this  evaluation, 
U.S.  EPA  has  tentatively  concluded  that 
the  State  is  capable  of  administering  a 
quality  RCRA  program.  During  the  past 
year,  Illinois  EPA  has  made  significant 
improvements  in  its  enforcement  and 
permitting  programs.  Further  progress 
will  be  important.  Illinois  EPA  still 
needs  to  improve  its  review  of  plans  for 
facilities  which  are  seeking  to  cease 
hazardous  waste  operations  and  its 
routine  record  reviews  of  closure  plans. 
Furthermore.  Illinois  EPA  needs  to 
improve  its  system  of  controlling  the 
files  of  enforcement  related  information. 
The  specific  findings  of  U.S.  EPA's 
review  of  the  Illinois  EPA  program  are 
contained  in  the  Illinois  CapabiUty 
Assessment.  U.S.  EPA  solicits  comments 
from  the  public  on  the  Capability 
Assessment.  The  specific  measures 
which  Illinois  EPA  will  take  to  improve 
the  areas  discussed  are  being  negotiated 
and  will  be  part  of  the  Letter  of  Intent 
between  U.S.  EPA  and  Illinois  EPA. 

U.S.  EPA  has  reviewed  Illinois' 
application  and  has  tentatively 
determined  that,  contingent  upon  receipt 


of  adequate  information  and  assurances 
regarding  public  participation  in  the 
permit  process  from  the  Attorney 
General,  the  State's  program  wiU  meet 
all  the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
U.S.  EPA  intends  to  grant  final 
authorizadon  to  Illinois. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization  would 
have  administered  its  hazardous  waste 
program  entirely  in  lieu  of  U.S.  EPA.  U.S. 
EPA's  regulations  no  longer  applied  in 
the  authorized  State,  and  U.S.  EPA  could 
not  issue  permits  for  any  facilities  the 
State  was  authorized  to  permit  Now. 
however,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6226(g),  the  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  they  take  effect 
in  non-authorized  states.  U.S.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

As  a  result  of  HSWA,  there  would  be 
a  dual  State/Federal  regulatory  program 
in  Illinois  if  final  RCRA  authorization  is 
granted.  To  the  extent  the  authorized 
program  is  unaffected  by  HSWA,  the 
State  program  will  operate. in  lieu  of  the 
Federal  program.  U.S.  EPA  will 
administer  and  enforce  the  portions  of 
HSWA  in  Illinois  until  the  State  receives 
authorization  to  do  so.  Among  other 
things,  this  will  entail  the  issuance  of 
Federal  permits  for  those  areas  in  which 
the  State  will  not  be  authorized.  Once 
Illinois  is  authorized  to  implement  a 
HSWA  requirement  or  prohibition,  the 
State  program  will  operate  in  that  area 
in  lieu  of  the  Federal  provision.  Until 
that  time,  the  State  will  assist  U.S. 
EPA's  implementation  of  HSWA  under  a 
Cooperative  Agreement 

The  Federal  HSWA  requirements  will 
apply  in  Illinois.  Any  State  requirement 
that  is  more  stringent  than  a  Federal 
HSWA  provision  will  also  remain  in 
effect.  Today's  tentative  determination 
does  not  include  the  authorization  of 
Illinois'  program  for  any  requirement 
implementing  the  HSWA,  Copies  of 
Illinois'  application  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  Section 
of  this  notice. 

U.S.  EPA  will  consider  all  significant 
public  comments  on  this  tentative 
determination.  Issues  raised  by  those 
comments  may  be  the  basis  for  changing 
our  tentative  decision  to  grant  final 
authorization  to  Illinois.  U.S.  EPA 
expects  to  make  a  final  decision  on 


whether  or  not  to  approve  Illinois' 
program  by  January  31, 1986. 

Certification  Under  the  Regulatory 
FlexiMlity'Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605  (b),  I  hereby  certify  that  this 
authorization  will  not  have  a  si^ificant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  If  does 
not  impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 

Compliance  Widi  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  rule  from  the 
requirements  of  section  3,  Executive 
Order  12291. 

list  of  Subjects  in  40  CFR  Part  271 

Administrative  Practice  and 
Procedure,  Confidential  Business 
Information,  Hazardous  Materials 
Transportation,  Hazardous  Waste, 
Indian  Lands.  Inter-governmental 
Relations  Penalties,  Reporting  and 
Recordkeeping  Requirements,  Water 
Pollution  Control,  Waste  Supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended,  42  U.S.C 
6912(a),  6926.  and  6974(b),  and  EPA 
Delegation  8-7. 

Dated:  October  28, 1965. 
Valdas  V.  Adamkus. 

Regional  A  dministrator. 

(PR  Doc.  85-27683.  Filed  11-18-85;  8:45  am] 
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40  CFR  Part  271 
(OSW-FRL  2926-5] 

Indiana;  Final  Authorization  of  State 
Hazardous  Wast*  Managemant 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Tentative 

Determination  on  Application  of  Indiana 
for  Final  Authorization,  Public  Hearing, 
and  Public  Comment  Period. 

SUMMARY:  Indiana  has  applied  for  Final. 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  has  reviewed  Indiana's  application 
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and  has  made  the  tentative  deciaion 
that,  upon  receipt  of  additional 
information  specified  below,  Indiana's 
hazardous  waste  management  program 
will  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Tbus,  U.S.  EPA 
tentatively  intends  to  grant  final 
authorization  to  tlte  State  to  operate  its 
program,  subject  to  the  limitations  on  its 
authority  imposed  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1964 
(HSWA].  Indiana's  application  for  final 
authorization  is  available  for  public 
review  and  comment.  A  public  hearing 
will  be  held  to  solicit  comments  on  the 
application  if  sufficient  public  interest  is 
expressed. 

DATES:  A  public  hearing  is  scheduled  for 
1«)  p.m..  December  20. 1985  at  the 
Indianapolis  Central  Library,  40  East 
Sinclair  Street,  Indianapolis,  Indiana,  in 
the  Auditorium.  All  comments  on  the 
Indiana's  final  authorization  application 
must  be  received  by  the  dose  of 
business  on  December  27, 1985. 
ADDRESSES:  Copies  of  Indiana's  final 
authorization  application  are  available 
during  business  hours  at  th^  following 
addresses  for  inspection  and  copying: 

1.  Division  of  Land  Pollutian  ControL 
5500  West  Bradbuiy  Avenue, 
Indianapolis,  Indiana 

2.  U.S.  EPA  Headquarters.  Ubrary,  PM 
211A,  401  M  Street.  SW,  Washhigton. 
D.C. 

3.  U.S.  EPA.  Region  V.  Solid  Waste 
Branch,  13th  Floor.  230  South 
Dearborn  Street.  Chicago.  Illinois 
Written  comments  should  be  sent  to: 

Mr.  Michael  Ohm.  US.  EPA.  Region  V. 
PO  Box  A3587,  Chicago,  Illinois  60690- 
3587,  (312)  886-1657. 

FOR  FURTHER  WFOHMATION  CONTACT: 

Mr.  Michael  Ohm  (312)  886-1657. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  U.S.  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Two  types  of 
authorization  maybe  panted.  The  first 
type,  known  as  "interim  authorization" 
is  a  temporary  authorizatioQ.  which  is 
granted  if  U.S.  EPA  determines  that  the 
State  program  is  "substantially 
equivalent"  to  the  Federal  program 
(Section  3006(c),  42  U.S.C.  8028(c)).  U.S. 
EPA's  nnplementing  regulations  at  40 
CFR  271.121-27L137  e8t^)lished  a 
phased  approach  to  interim 
authorization.  Phaae  I  covers  tke  U.S. 
EPA  regulations  in  40  CFR  Parts  124. 
265,  and  270  (procedmes  and  staadards 


for  permitting  hazardous  waste 
management  facilities). 

Phase  U,  in  turn,  has  three 
components.  Phase  IIA  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  IIB  covers  incinerator  facilities, 
and  Phase  IIC  addresses  landfills  and 
land  treatment  facilities.  By  statute,  all 
interim  authorizations  expire  on  January 
31, 1988.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts)  to  VS.  EPA  on  that  date  if  the 
State  has  not  received  Pinal 
authorization,  as  described  below. 
Indiana  was  granted  Phase  I  Interim 
Authorization  on  August  18. 1982. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  U.S.  EPA  if  the  Agency  finds 
that,  among  other  tilings,  a  Slate's 
program:  (1)  Is  "equivalent"  to  the 
Federal  program.  (2)  is  consistent  wiA 
the  Federal  progri'm  and  other  State 
programs,  (3)  is  not  less  "stringent"  than 
the  Federal  program,  and  (4)  provides 
for  adequate  enforcement  and  public 
participation  in  the  permitting  process 
(Section  3006(b),  42  U.S.C.  692^)). 
States  need  not  have  obtained  interim 
antfaohzatian  in  order  to  qualify  for  final 
authocizatian.  U.S.  B>A'8  regulations  for 
final  authorization  appear  at  40  CFR 
271.1-271.23. 

B.  Indiana 

On  March  21. 1985.  Indiana  submitted 
a  draft  application  for  final 
authorization.  The  complete  application 
for  final  authorization  was  submitted  on 
August  5. 1985.  Prior  to  submission  of 
the  application  to  VS.  EPA.  Indiana 
solicited  public  conunents  from  May  3. 
1985.  through  June  17, 1985,  and  held  a 
public  hearing  on  June  3, 1985. 

Notice  of  the  submissioo  of  the 
application  and  public  heariqg  was 
published  in  nine  newspapers  across  the 
State.  The  State  received  two  written 
conunents.  The  comments  primarily 
focused  on  the  staffing  and  resource 
abihty  of  the  proposed  Hazardous 
Waste  Management  Program.  These 
concerns  were  addressed  by  the  State  in 
a  Responsiveness  Summary  submitted 
with  Ae  application. 

On  September  17, 1985,  U.S.  EPA 
transmitted  to  Indiana  consolidated 
comments  on  the  State's  complete 
application  for  final  authorization. 

The  U.S.  EPA  required  ftirther 
clarification  in  the  following  areas: 

L  The  Program  Description/Permit 
Strategy  section  requires  a  more  specific 
program  description  under  the  Permit 
Apptication  Review  section,  as  well  as 
grammatical  modifications  in  the  State 
Permit  Strategy,  Draft  Permit  and  Rnal 
Determination  provisions; 


2.  Ttie  State's  Attorney  General's 
Statement  requires  a  citation  correction 
under  the  Standard  for  Transporters 
section: 

3.  The  Procedures  Manual  needs  more 
specificity  in  the  closure  Plan  Processing 
section,  as  well  as  a  grammatical 
correction  of  the  Groundwater ''  •'■■'' 
Monitoring  section:  end 

4.  The  Memorandum  of  Agreement 
requires  clarification  of  the  Information 
Sharing.  Permit  Administration  and 
Confidentiality  sections. 

Indiana  will  respond  to  U.S.  EPA's 
comments  prior  to  the  final  decision  by 
the  U.S.  EPA  to  grant  final  authorization. 

U.S.  EPA  evaluated  the  Indiana  State 
Board  of  Health  to  determine  its 
capability  to  administer  a  quality 
hazardous  waste  management  program. 
Indiana  has  made  great  proposes  over 
the  last  2  years  in  establishing  the 
fi-amework  and  the  policies,  and  in 
developing  the  resources  and  the 
management  needed  for  an  effective 
hazardous  waste  management  program. 
However,  a  number  of  problems  have 
impaired  Indiana's  ability  to  implement 
the  hazardous  waste  program 
effectively.  These  prciblems  tend  to  be 
those  of  quality  assurance, 
documentation,  timeliness  and 
coordination.  Additionally,  hiring, 
retraining  and  replacing  staff  has 
complicated  the  program's 
implementation.  During  the  past  2  years, 
the  State  has  made  sufficient  progress  in 
correcting  these  deficiencies  for  U.S. 
EPA  to  conclude  that  the  State  is  ready  . 
to  receive  Final  Authorization.  The 
specific  areas  which  require  further 
improvement  are  detailed  in  the  IndianC 
capability  Assessment.  The  specific 
measures  which  the  State  must  take  will 
be  detailed  in  a  Letter  of  Intent.  Region 
V  and  Indiana  are  presently  negotiating 
the  Letter  of  Intent.  U.S.  EPA  lielieves 
that,  with  the  addition  of  staff,  the  State 
will  be  capable  of  administering  a 
quality  RCRA  program. 

U.S.  EPA  has  reviewed  Indiana's 
application  and  has  tentatively 
determined  that  the  State's  program 
meets  all  the  requirements  necessary  to 
qualify  for  final  authorization. 
Consequently,  U.S.  EPA  intends  to  grani 
final  autfiorization  to  Indiana.  Prior  to 
the  Hazardous  and  Solid  Waste 
Amendments  of  1964  (HSWA).  a  State 
with  fin&l  authorization  administered  its 
hazardous  waste  program  entirely,  in 
lieu  of  U.S.  EPA.  U.S.  EPA's  regulations 
no  longer  applies  in  4e  authorized 
State,  and  U.S.  EPA  could  not  issue 
permits  for  any  facilities  the  State  was 
authorized  to  permit. 

Now,  however,  under  section  3006(g) 
of  RCRA,  42  U.S.C  6926(g),  the  new 
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requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  they  take  effect 
in  non-authorized  States.  U.S.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  States  is  granted 
authorization  to  do  so. 

As  a  result  of  HSWA,  there  would  be 
a  dual  State/Federal  regulatory  program 
in  Indiana  if  Hnal  RCRA  authorization  is 
granted.  To  the  extent  the  authorized 
program  is  unaffected  by  HSWA.  the 
State  program  will  operate  in  lieu  of  the 
Federal  program.  U.S.  EPA  will 
administer  and  enforce  the  portions  of 
HSWA  in  Indiana  until  the  State 
receives  authorization  to  do  so.  Among 
other  things,  this  will  entail  the  issuance 
of  Federal  permits  for  those  areas  in 
which  the  State  will  not  be  authorized. 
Once  Indiana  is  authorized  to  implement 
a  HSWA  requirement  or  prohibition,  the 
State  progiVm  in  that  area  will  operate 
in  lieu  of  the  Federal  provision.  Until 
that  time,  the  State  will  assist  in  U.S. 
EPA's  implementation  of  HSWA  under  a 
Cooperative  Agreement,  if  final  RCRA 
authorization  is  granted. 

The  Federal  HSWA  requirements  will 
apply  in  Indiana.  Any  State  requirement 
that  is  more  stringent  than  a  Federal 
HSWA  provision  will  also  remain  in 
effect.  Today's  tentative  determination 
does  not  include  authorization  of 
Indiana's  program  for  any  requirement 
implementing  the  HSWA.  Copies  of 
Indiana'  application  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES "  Section 
of  this  notice. 

U.S.  EPA  will  consider  all  significant 
public  comments  on  this  tentative 
determination.  Issues  raised  by  those 
comments  may  be  the  basis  for  changing 
our  tentative  decision  to  grant  hnal 
authorization  to  Indiana.  U.S.  EPA 
expects  to  make  a  flnal  decisions  on 
whether  or  not  to  approve  Indiana's 
program  by  January  31, 1986,  and  will 
give  notice  of  this  decision  in  the 
Federal  Register.  The  notice  will  include 
a  summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 


authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
some  duplication  of  Federal 
requirements  for  handlers  of  hazardous 
wastes  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3,  Executive 
Order  12291. 

List  of  Subjects  In  40  CFR  Part  271 

Administrative  Practice  and 
Procedure,  Confidential  Business 
Information,  Hazardous  Materials 
Transportation,  Hazardous  Waste, 
Indian  Lands,  Inter-governmental 
Relations.  Penalties.  Reporting  and 
Recordkeeping  Requirements.  Water 
Pollution  Control,  Water  Supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002  (a).  3006,  and  7004 
(b)  of  the  Solid  Wast  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended.  42  U.S.C. 
6912  (a).  6926,  and  6074(b).  and  EPA 
Delegation  8-7. 

Dated:  October  28, 1985 
Valdas  V.  Adamkus, 
Regional  Administrator, 
[FR  Doc  85-27682  Filed  11-18-1985:  8:45  am] 
BiLUNO  cooE  eseo-so-M 


40  CFR  Part  799 

IOPTS-42002O:  TSH-FRL  2925-4] 

Proposed  Test  Rule  on  Ruoroalkenes; 
Corrections 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  nde;  corrections. 

summary:  This  document  corrects  a 
proposed  test  rule  on  fluoroalkenes 
published  in  the  Federal  Register  of 
November  6, 1985.  This  action  is 
necessary  to  correct  the  deadline  for  the 
completion  and  submission  of  the 
required  subchronic  toxicity  test  and 


typographical  errors  in  paragraph 
(c)(2)(ii)(B)  and  (c)(5)(i)  of  the  regulation. 

FOR  FURTHER  INFORMATKM  CONTACT: 

By  mail:  John  A  Richards.  Chief,  Federal 
Register  Staff  (TS-788B),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  D.C  20460. 

Office  location  and  telephone  niunben 
Rm.  E-603A.  401  M  SL,  SW.,  (202-382- 

3415). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  FH  Doc  85- 
26529,  published  in  the  Federal  Register 
of  November  6. 1985  (50  FR  46133).  to 
require  health  effects  testing  of 
vinylidene  fluoride,  vinyl  fluoride, 
hexafluoropropene.  and 
tetrafluoroethene  (collectively  as 
fluoroalkenes)  in  accordance  with 
section  (4)(a)(l)  of  the  Toxic  Substances 
Control  Act  The  following  errors 
inadvertently  appeared  in  the  final 
document  and  are  hereby  corrected. 

1.  In  unit  rV.D.l.  of  the  preamble, 
appearing  at  page  46137.  second  column, 
lines  3  and  4,  the  reference  to  the 
deadline  for  the  completion  and 
submission  to  the  Agency  of  the 
required  subchronic  toxicity  test  is  in 
conflict  with  paragraph  (c)(3)(ii)  of  the 
regulation  and  is  corrected  to  read  from 
"15  months"  to  "18  months". 

S  799.1700    (Amended] 

2.  Paragraph  (c)  of  §  799.1700  is 
amended  as  follows: 

a.  In  paragraph  (c)(2)(ii)(B).  the  phrase 
"effective  data"  is  corrected  to  read 
"effective  date." 

b.  In  paragraph  (c)(5)(i).  the  reference 
to  "paragraph  (c)(i)(l)(B)"  was 
transposed  and  is  corrected  to  read 
"paragraph  (c)(l)(i)(B)". 

List  of  Subjects  in  40  CFR  Part  799 

Testing,  Environmental  protection. 
Hazardous  substances,  Chemioels, 
Recordkeeping  and  reporting 

requirements. 

Dated:  Novemt>er  13. 1985 
DJLCIay, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  85-27518  Filed  11-18-85:  8:45  am] 
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This  sectton  of  «he  FEDERAL  REGISTER 
coKainB  doouroenis  other  ihan  rules  or 
proposed  rules  thst  are  applicable  to  the 
public.  Notices  of  hearings  and 
nvestigatioris,  comirattee  meetings,  agency 
decisions  and  rulings,  detegations  of 
auttK)rity,  filing  of  petitions  and 
appiicaions  and  agency  statemenls  of 
organization  and  furtctions  are  exan^iles 
of  documents  appearing  in  this  sectioa 


DEPARTHENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Servic* 

Feed  Grain  Donations  for  ttie  Crow 
Reservation  Indian  Tribe  in  Montana 

Pursuant  to  the  authority  set  forth  In 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11338, 1  have 
determined  that: 

1.  The  chrooic  economic  distress  of 
the  needy  members  of  the  Crow  Indian 
Tribe  of  the  Crow  Reservation  in 
Montana  has  been  materially  increased 
and  become  acute  because  of  severe 
and  prolonged  drought  thereby  creating 
a  serious  shortage  of  feed  and  causing 
increased  economic  distress.  This 
reservation  is  designated  for  Indian  use 
and  is  utilized  by  members  of  the  Crow 
Tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  for 
livestock  feed  for  such  needy  members 
of  the  tribe  will  not  displace  or  interfere 
with  normal  marketing  of  agricultural 
commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  tribes  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
Commodity  Credit  Corporation  to 
livestock  owners  who  are  detennined  by 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  be  needy 
members  of  the  tribe  utilizing  such 
lands.  These  donations  by  the 
Commodity  Credit  Corporation  may 
commence  upon  signature  of  this  notice 
and  shall  be  made  available  through 
May  31. 1986.  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 


Signed  at  Waaiungtoa.  DC  on  November 
13.1985. 

EventtBaak. 

Administrator,  Agriailtaral  Stabilization  and 
Conservation  Serrice. 

[FR  Doc.  85-27497  Filed  11-18-85;  8:45  am] 


Federal  Grain  Inspection  Service 

Designation  of  Amarilio  Grain 
Exchange,  Inc,  in  Northwest  Texas 
(TX) 

agency:  Federal  Grain  Inspection 
Service  (FGIS),  USDA. 
action:  Notice. 

summary:  This  notice  announces  the 
designation  of  Amarilio  Grain  Exchange, 
Inc..  as  the  official  agency  responsible 
for  providing  official  services  under  the 
U.S.  Grain  Standards  Act,  as  Amended 
(Act),  in  the  nortiiwestem  section  of  the 
State  of  Texas. 

EFFECnvE  date:  December  1. 1965. 
address:  James  R.  Conrad.  Chief. 
Review  Branch.  Compliance  Division, 
Federal  Grain  Inspection  Service,  US. 
Department  of  Agriculture.  1400 
Independence  Avenue.  SW,  Room  1647 
South  Building.  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-li 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  announced  that  Lubbodc  Grain 
Inspection  and  Weighing,  Lubbock, 
Texas  (Lubbock),  requested  voluntary 
termination  of  its  designation  effective 
November  3a  1985,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  the  specified  geographic  area  in 
northwestern  Texas  in  the  August  1, 
1985,  Federal  Register  (50  FR  31209). 
Applications  were  to  be  postmarked  by 
September  3, 1985.  We  received  two 
applications  for  the  Lubbock 
designation.  The  two  applicants, 
Amarilio  Grain  Exchange,  Inc.,  Amarilio, 
Texas  (Amarilio)  and  Plainview  Grain 
Inspection  and  Weighing  Service,  Inc., 
Plainview,  Texas  (Plainview),  each 


applied  for  designation  In  the  entire  area 
available  for  assignment. 

FGIS  announced  the  applicant  names 
and  requested  comments  on  same  in  the 
September  20, 1985,  Federal  Register  (SO 
FR  38148).  Camments  were  to  be 
postnuo-lced  by  October  21, 1985;  a  total 
of  twenty  comments  were  received. 
Nineteen  of  the  comments  supported  the 
designation  of  Amarilio;  one  supported 
Plainview. 

FGIS  evaluated  all  available 
informatioD  regardiAg  the  designation 
criteria  in  sectios  7{f){l){AJ  of  the  Act, 
and  in  accordance  with  section 
7(f)(lXB),  determined  that  Amarilio  is 
better  able  than  any  other  apjflicant  to 
provide  official  services  in  the 
geographic  area  Cor  which  FGIS  is 
designating  it  Effective  December  1, 

1985,  and  terminating  November  30, 

1986,  Amarilio  will  provide  official 
inspection  services  in  tfie  specified 
geographic  area  in  northwestern  Texas, 
which  is  the  entire  area  previously 
described  m  the  August  1  Federal 
Register. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  Ae  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  contact  the 
Review  ftvnch.  specified  in  the  address 
section  of  this  notice,  to  obtain  a  list  of 
an  agency's  specified  service  points. 
Interested  persons  also  may  obtain  a  list 
of  the  specified  service  points  by 
contacting  the  agency  at  the  following 
address:  Amarilio  Grain  Exchaitge,  Inc., 
1300  South  Johnson  Street,  Amarilio,  TX 
79101. 

(Pub.  L  94-582,  90  Stat.  2867,  as  amended  (7 
U.S.C.  71  et  seq.) 

Date:  November  14, 1985. 

J.T.  AlMhier, 

Director,  Compliance  Division^ 

(PR  Doc.  85-27534  Filed  11-18-1985;  8:45  am] 

BlUJNa  COOC  3410-EIMI 


COMMISSiON  ON  CIVIL  fMQRTS 
Minnesota  I 


Notice  is  hereby  given,  puisuanl  to  the 
provisions  «f  the  Rides  and  Regulations 
of  the  U.S.  Commiasion  on  CivO  Bights, 
that  a  meelii^  of  the  Minnesota 
Advisory  Cammittee  to  the  Comxussion 
will  convene  at  6:00  p.m.  and  axljouno  at 
9K)0  pjn.  on  December  9. 1885.  at  the 
Department  of  Civil  Bights,  230  City 
Hall.  Room  241.  Minneapolis, 
Minnesota.  Hie  purpose  of  the  meetiqg 
is  to  review  projects  on  mental  health 
and  anirmatlve  action. 

Persons  desiring  additional 
infaraation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chaiqieraon.  Taimadge 
BarteOe  x)r  Qaric  Rshects.  Director  of  the 
Midwestern  RQuonal  Office  at  (312)353- 
7371,  (TDD  312/886-2188).  HeaiiAg 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  Tive  (Sj 
workij^  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  ref  uialionv  of  the  Commnsran. 

Dated  at  Washington,  D.C.,  Noveoiber  13, 
1985 

Bert  Silver. 

Assistant  Staff  Director  for  Regioaal 

Programs. 

|ER  Doc.  B5-27449  Filed  11-1B-B5: 8:45  am] 

BOUNO  COOC  S33$-01-M 


West  Virginia  AdMisory  Conunittes; 
Agenda  and  NoTlce  of  Piitafllc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.Con«ni»8ion  on  Civil  Rights, 
that  a  meeting  of  the  West  Vixginia 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  3:00  p.m.,  on  December  10, 1985,  at  the 
KBT  Center-Wheat  First  Securities.  500 
Virginia  Street  and  comer  of  Laidley 
Street,  10th  Floor  Conference  Room. 
Charleston,  West  Viiginia.  The  purpose 
of  the  niieeting  is  to  plan  activities  for  FY 
86  and  review  a  briermg  memorandum 
on  human  rl^its  commissions  in  West 
Virginia  to  be  submitted  by  the 
Committee  on  the  Commission  on  Civil 
Rights. 

Persons  desiring  additional 
informetion,  or  planning  «  presewta^ew 
to  the  Committee,  shovM  contact 
Commltlee  Chairperaen,  MxMi  KeRy  or 
)ohn  I.  Binklef, Oinetor ofHie  Mid- 
AtlanHcRepamri  9ffioe  at  faie)  2S4- 
«717,  flUD  2ae^2S4-S4n).  HeaMg 


impaired  persons  vAio  will  attend  Ihe 
meeting  and  require  &e  services  tif  a 
sign  language  inteq)reter,  should  oontact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  sdwduled  date 
of  the  nieet^ig. 

The  meeting  will  be  condwjted 
parsaant  to  the  provisions  of  ttie  ndes 
and  regulations  of  the  Commission. 

Dated  at  Washingttm.  D.C,  Nov»anberl3. 
IMS 

Bert  Snvef , 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-27450  Ffled  11-18-85: 8:45  am] 
BIUJNC  CODE  e33s-oi-a 


Ammkb  Aovtoo^  OofranMee;  Agends 
8nd  Moftee  off  PiNiNc  fMenng 

Notice  is  heKby  jiven,  imfwwnt  to  the 
provisions  of  Ifae  Aides  aad  Rqgiilatioae 
of  the  US.  Oooiinisfli<ni  on  Civil  Rights, 
that  a  meeting 4if  tfie  Alarica  Advisoiy 
Commitlae  to  the  Cammissian  will 
conveae  at  IMM)  p.m.  and  adfoun  at  fi;0O 
p  JB..  on  E)eceflxber  2. 1AS5.  ai  the  Fedeeal 
Buildii^  roi  C  Street  RoomC-121. 
AiKhora^,  Alaska.  The  paipaee  of  the 
meeting  is  to  plan  ptograms  Cor  FY  'gfi 
and  hear  preseBtatiew  on  btgotiy  aad 
violenoe  in  Alaska. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  skoold  contact 
Committee  Chairpenoo.  Daniel  Alex  «r 
Susan  McDuffie,  Director  of  the 
Northwestern  Regional  Office  at  (2Bg) 
442-1246.  (TDD  206/442-4744).  Hearing 
impaiced  perBons  who  niriil  attend  the 
meeting  and  require  the  services  tii  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuaiU  to  the  provisions  of  the  rules 
and  regulations  of  the  nnmini»Binn 

Dated  at  Waahingtoo.  D£L,  Novemlier  IS, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

(FR  Doc.  85-Z7S54  Fflod  11-1»-B5;  8)45  as^ 

BILUNG  CODE  6335-01-11 


DEPARTMENT  OF  COMMERCE 

Agency  Form  DIsaipproved  by  Itw 
Office  Of  Mai  legeii lei  it  end  Bodgift 
(OHB) 

OMB  has  disapproved  die  feiiowing 
proposal  for  coUeotion  of  kdbnoatioa 
under  the  fRtnrisians  wi  the  Paperwork 
Reduction  Act  (44  MSSl.  Chapter  35). 
Agency:  Bureau  of  Economic  Aaalyato 


Title:  Benchmafk  Sarvey  of  U.S. 

Servioes  Transactions  with 

Unaffiliated  Foreign  Persons,  IMS 
Form  Noj  Agency.  BE-20:  OMB-NA 
Date  disapproved:  October  11, 1985 

Additional  informatioa  on  the 
dtf^iproval  can  be  obtained  by  calling 
or  writing  DOC  Clearance  Officer. 
Edward  Michals  (202)  377-4217. 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW.. 
Waahingtan,  DC  20230. 

Dated:  Novemiier  6, 1885. 


Departmental  Clearance  Officer. 

(PR  Doc.  85-27490  Filed  11-18-85;  8A5  uq] 

BRJJNQ  OOW'SSM-Or-Ii 


Agency  Fonn  tJndar  ftwtaw  by  Vw 
Office  of  Itanegement  endflodget 
(0MB);  Buroau  of  Ihe  Cenm 

DOCIms  subndtted  to  OMB  for 
cleacBiice  the  SBUewiag  ptopoaal  for 
coUectiaB  nf  lelunualieuvidflr  ne 
provisons  of  the  Papenmrk  RedoottoB 
Act  (44  USX:.  Chapter  S5). 
Agenc]r  fiureau  ef  the  Cemos 
Title:  1985  Pest  Enameration  Sorvey 

(PES)  Follow-up 
Form  No.:  Ageocy-DB-13OTT;  OMB-NA 
Type  of  reqoest:  New  collection 
Burden:  2,006  respondents;  400  reporting 

hours 
Needs  and  Hses:  The  PES  consists  of  a 

sample  of  blocks  that  will  be 

completely  listed  and  matched  to  the 

1985  Census  of  Tampa,  Florida. 

Follow-ups  will  be  conducted  with 

persons  of  uncertain  match  status  and 

persons  listed  in  the  census  but  not  in 

the  PES. 
Affected  public:  Individuals  or 

bousefaoUs 
Frequency:  One  time 
Respondent's  oMigation:  Mandatory 
QMBderic  officer  llniaothy  Sprehe. 

395-4814 

Q^ies  of  the  above  inionnation 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Qearaoce 
Officer,  Edward  Ikiichals  (202)  377-4271. 
Department  of  Conunerce.  Room  6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  Cor  the  pniposed 
information  oollection  should  be  sent  to 
Timonthy  Sprehe.  OMB  Desk  XDfficer. 
Room  3235.  New  Executive  Office 
Building,  Washingtoa  DC  20503. 

Dated:  NovemherU,  19BS. 
EikvsxdMidials. 
Departmental  Clearance  Officer. 

(masc  m^znm  Filed  iv-i»4i;  ms«ib) 
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Ag«fwy  Fonn  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB> 

DOC  has  submitted  to  OMB  for 
cleareance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  National  Telecommunications 

and  Information  Administration 
Title:  Day-time  AM  radio  study 
Form  No. :  Agency-N/A;  OMB-N/A 
Type  of  request:  New  Collection 
Burden:  263  respondents:  66  reporting 

hours 
Needs  and  uses:  This  information  will 

be  used  to  assess  the  desirability  and 

technical  feasibility  of  extending 

operations  of  daytime  radio  stations. 
Affected  public:  Individuals  or 

households 
Frequency:  One-time  only 
Respondent's  obligation:  Voluntary 
OMB  desk  officer  Sheri  Fox  395-3785 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  %vriting  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4271. 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  November  S,  1985. 
Edward  Midub. 
Departmental  Clearance  Officer. 
[PR  Doc  85-27488  Filed  11-18-85;  8:45  amj 
BUMQ  COK  KW-CW-II 


International  Trade  Administration 

B4otectNK}logy  Tectmicai  Advisory 
Committee;  PartiaHy  Closed  Meeting 

A  meeting  of  the  Biotechnology 
Technical  Advisory  Committee  will  be 
held  £)ecember  9, 1965,  at  9:30  a.m.. 
Herbert  C.  Hoover  Building,  Room  6802. 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  D.C.  The  Committee 
advises  the  Office  of  Export 
Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
biotechnology  and  related  equipment  or 
technology. 

Agenda: 

1.  Welcoming  remarks  by  the  Chairman. 

2.  Introduction  of  meml>ers  and  guests. 

3.  Presentation  of  papers  or  comments  by 
the  pubiia 

4.  Foreign  availability  resources  available 
to  the  TAC 


5.  Review  of  the  Dept.  of  Defense — TWG 
meeting  of  November  8. 

6.  Progress  on  the  MCTL 

7.  Action  items  and  plans  for  next  meeting. 

Executive  Sesskm: 

8.  Discussions  of  matters  properly 
classified  under  Ex^uKive  Order  12356, 
dealing  with  the  U.S.  and  COCOM  contit)l 
program  and  strategic  critria  related  thereto. 

The  General  Session  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  19, 
1985,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act.  Pub. 
L  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Conunerce.  - 
telephone:  (202)  377-4217. 

For  further  information  or  copies  of  the 
minutes  contact  Margaret  A.  Ck)mejo,  (202) 
377-2583. 

Dated  November  14. 1985. 

Milton  M.  Baltas. 

Director.  Technical  Programs  Staff.  Office  of 
Export  Administration. 

(FR  Doc.  85-27486  Filed  11-18-65;  8:45  am] 

MUMQ  COCK  M10-OT-M 


Telecommunications  Equipment 
Tectmicai  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  December  10. 
1985,  at  9:30  a.m.,  Herbert  C.  Hoover 
Building,  Room  3407, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Committee  advises  the  Office 
of  Export  Administration  with  respect  to 
technical  questions  which  affect  the 
level  of  export  controls  applicable  to 
telecommunications  equipment  or 
technology. 


The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto.      » 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  section  S(c)  of  the 
Government  in  the  Sunshine  Act,  Pub.  L. 
94-409,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meeting  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  522b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  (202)  377-4217.  - 

For  further  information  or  copies  of  the 
minutes  contact  Margaret  A.  Comejo.  (202) 
377-2583. 

Dated:  November  14. 1985. 
Milton  M.  Baltas, 

Director.  Technical  Programs  Staff.  Office  of 

Export  Administration. 

(FR  Doc.  85-27487  Filed  11-18-85;  8:45  am) 

MUJNQ  COOC  3St»-OT-« 


Export  Trade  Certificate  of  Review 

AQENCV:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
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and  the  members  identified  in  it  from 
private  treble  danutge  acti<HU«nd  from 
civil'and  criminal  babiUtjr -under Fedend 
and  st£rte  aniitru«t  iaws  for  tlie  expert 
conduct  spectfied  in  tiie  certificate  and 
carried  out  duriqg  its  effective  period  ia 
compliance  with  its  terms  and 
conditions.  Section  302|b)(l)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretai^  to  publish  a  ootioe  io  die 
Federal  Renter  identifying  the 
applicant  and  suramariziDg  its  proposed 
export  conduct. 

Request  for  PuUk  romiiwits 

biterctrted  parties  may  submit  wiittvii 
comments  relevant  to  the  determination 
whether  a  certificate  ah(nrfd  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  Ihan  (insert  date  20 
days  after  publication  in  the  Fadsol 
Register]  to:  Office  of  Export  Trading 
Company  Affairs,  Intematioiial  Trade 
Administration.  Department  of 
Commerce,  Room  S6ia,  Washiogtoa. 
D.C.  20230. 

Information  submitted  by  any  person 
is  exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U3.C 
552).  Commowts  ohouki  refer  to  this 
application  as  "Export  Trade  CerfiFicate 
of  Review,  application  number  85- 
00016." 

Applicant:  American  Pecan  Company, 
c/o  Davis,  Matthews.  Qntgley  & 
Vincent,  3400  Peachtree  Road.  N.E.. 
Suite  1415,  Lenox  Towers  11,  Atlanta, 
Georgia  3032& 

Apphcation  #:  85-00016 

Date  Deemed  Submitted:  November  4. 
1985. 

Members  (in  addition  to  appbcant):  Nut 
Tree  Pecan  Company,  Albany,  GA; 
Stahmann  Farms,-  inc..  Las  Cruces, 
NM;  Farmers  Investment  Compaiqr 
doing  business  as  Santa  Cruz  Valley 
Peacan  Company,  Sahuarita,  AZ;  and 
Leonard  Nut  Company,  Fort  Wrath, 
TX. 

Summary  of  the  Application 

A.  Export  Trade 

Products:  pecans  and  pecan  products, 
including  fancy  mammoth  pecans,  pmior 
mammoth  halves,  other  fancy  halves, 
fancy  pieces,  iawry  midget  pieces,  fancy 
granules,  fancy  meal,  and  non4ancy 
pecan  products. 

Services:  consulting:  international 
market  research;  advertising;  marketing: 
insurance;  product  researeh;  legal 
assistance;  transportation,  inctuding 
trade  documentation  and  froght 
forwarding;  conmiunicatioa  and 
processing  of  foreign  orders: 
warehousing;  foceign  exchange; 
fmanciog:  and  taking  tide  to  goods. 


B.  Export  Markets 

Tlie  Export  Markets  include  all  parts 
of  the  world  except  (a)  the  United  States 
(the  fifty  states  of  die  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Phierto  Rico,  the 
Virgin  Islands,  Amercian  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  dw  Trust  Territory 
of  the  Pacific  Islands)  and  (b)  that  part 
of  the  continent  of  North  Aomica  not 
included  in  (a)  above. 

C.  Export  Trade  Aciirities  ondMetbods 
ofOperation 

Tlie  American  Pecan  Company  (APQ 

seeks  certification  to:  (a)  Enter  into 
exclusive  or  non-exclusive  agreements 
with  individuaj  U,S.  suppliers  (member 
and  non-member]  of  pecans  and  pecan 
products  to  purchase  diese  products  and 
to  act  as  an  Export  Intermediary;  such 
agreements  may  include  the  foUewing 
provisions: 

(i)  Member  suppliers  will  sell  to  APC, 
at  prices  fixed  in  the  Supply  Agreements 
between  APC  and  its  member  soppHers, 
for  resale  in  the  Export  Maikets  at  such 
prices  and  on  such  terms  as  APC  shaH 
determine; 

(ii)  APC  will  be  required  to  purchase 
products  from  its  member  suppliers,  on  a 
pro  rata  basis,  up  to  a  fixed  aggregate 
quantity; 

(iii]  APC  will  be  required  to  offer  to  its 
member  suppliers  the  right  to  sell  any 
additional  products  to  APC,  at 
negotiated  prices  and  terms,  on  a  pro 
rata  basis; 

(iv]  If  none  of  the  member  suppliers 
elects  to  sell  such  additional  products  to 
APC,  it  will  be  free  to  purchase  products 
from  any  other  source  of  sourees, 
without  restriction;  and /or 

(v)  No  member  supplier  will  be 
restricted  from  exporting  products 
independendy  of  APC  unless  the 
member  supplier  ceases  to  be  a  member 
of  APC,  in  w^ch  case  it  will  be 
prohibited  during  the  remainder  of  the 
initial  five-year  term  of  its  Supply 
Agreement  with  APC  from  selling 
products  to  pxisting  customers  of  APC, 
other  than  those  to  which  the  member 
supplier  previously  sold  products. 

(b]  Enter  into  exclusive  or 
nonexclusive  agreements  with  foreign 
representatives  or  agents,  brokers  or 
distributors,  in  the  Export  Markets, 
whereby: 

(i)  APC  may  agree  to  deal  in  particular 
Export  Markets  only  throu^  such 
foreign  representatives,  and/or 

(ii)  The  foreign  representatives  may 
agree  not  to  represent  APC's 
competitors  in  the  Export  Markets. 

(c)  Gather  from  member  suppliers  and 
advise  these  suppliers  of  APC's  sales, 


orders  shipped,  and  other  relevant  facts 
concerning  die  Export  Marketr,  sndi 
information  may  include  the  prices  that 
APC  will  charge  in  the  Export  Maricets 
for  the  products,  each  supplier's  expbrt 
inventory  (indnding  the  volume  of  the 
products  to  be  sold  in  the  Export 
Markets),  delivery  dates,  and  other 
information  necessary  to  arrange  and 
complete  export  sales  of  the  products. 

(d)  Pardcipete  in  aimual  and  periodic 
meetings  with  one  or  more  member 
suppliers  to  detiver  and  discuss  die 
inlonnadon  described  in  paragraph  (c) 
above,  and  to  discuss  and  resolve  issues 
and  matters  relating  to  making  sales  in 
the  Export  Maricets. 

(e)  &iter  into  agreements  with 
customers  of  APC  located  in  the  Export 
Mailcets  whereby  APC  may  agree  to  sell 
products  in  the  Export  Market  only  to 
such  customer  and/or  such  customer 
may  agree  not  to  purchase  the  products 
&om  APCs  competitors. 

(I)  Prescribe  conditions  of  membetahip 
to,  and  termination  from.  APC 

Dated:  Novamber  K  IMS. 
JaiDM  V.  Lacy. 

Daector,  Office  of  Export  Trading  Com^atif 

Affairs. 

[FROoc.  85-Z7SB8  Tiled  lt-16-85;  %m  am) 

aiUJNaCODE  35W-OIMI 
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M^wport  Mowi-  YiL  M>tropolltMi 
StaliaticalAf8a(MSA) 

AOENCY:  Minority  Business 
Development  Agency;  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
aimounces  that  it  is  soliciting 
competitive  apphcations  under  its 
Nfinority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  avadaMe 
funds.  The  cost  of  performance  for  the 
first  11  months  is  estimated  at  $163,338 
for  the  project  performance  of  May  1, 
1986  to  March  31, 1987.  The  MBDC  wdl 
operate  in  the  Newport  News,  Virgioia 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  coat  for  the  MBDC  will 
consist  of  $155,836  in  Federal  fimds  and 
a  minimum  of  $27,500  in  non-federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations. 
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local  and  stale  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  mahagement 
and  technical  assistance  to  eli^ble 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
DATES:  Closing  date  for  applications  is 
January  6, 1986.  Applications  must  be 
postmarked  on  or  before  5  p.m.  January 
6.1986. 

AOORESS:  Minority  Business 
Development  Agency.  Washington 
Regional  Office,  Room  6711  H.C.  Hoover 
Building,  14th  and  Constitution  Avenue. 
NW.,  Washington,  DC  20230. 
FOR  RJfrrHER  INFORMATION  CONTACT 
Willie  J.  Williams,  Regional  Director. 
Washington  Regional  Office;  (202)  377- 
8275. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance)) 

Dated:  October  18, 1985. 
John  F.  Iglehart, 

Regional  Director,  Regional  Office. 
[FR  Doc.  85-27470  Filed  11-18-85;  8:45  am) 

BILLING  CODE  3S10-21-II 


Financial  Assistance  Applications; 
Norfolk.  VA.  Metropolitan  Statistical 
Area  (MSA) 

AOENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTKM:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  11  months  is  estimated  at  $248,044 
for  the  project  performance  of  May  1, 
1986  to  March  31. 1987.  The  MBDC  will 
operate  in  the  Norfolk,  Virginia 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $210,837  in  Federal  funds  and 
a  minimum  of  $37,207  in  non-federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 

The  fiuiding  instnmient  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 


such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

DATE:  Closing  date:  The  closing  date  for 
applications  is  January  6, 1986. 
Applications  must  be  postmarked  on  or 
before  5  p.m.  January  6, 1986. 

ADDRESS:  Minority  Business 
Development  Agency,  Washington 
Regional  Office.  Room  6711  H.C.  Hoover 
Building,  14th  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  J.  Williams.  Regional  Director 
Washington  Regional  Office;  (202)  377- 
8275. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 
(11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance}) 

Dated:  October  18, 1985. 
lohn  F.  Iglehart, 

Regional  Director.  Regional  Office. 
[FR  Doc.  85-27471  Filed  11-18-85;  8:45  am] 

BILUNO  CODE  3S10-S1-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit;  (Mdahoma  City  Zoological 
Trust 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Oklahoma  City  Zoological 
Trust  (P141A). 

b.  Address:  2101  N.E.  50th  Street, 
Oklahoma  City,  OK  73111. 

2.  Type  or  permit:  Public  Display. 

3.  Name  and  number  of  marine 
mammals: 

California  sea  lions  (Zolophus 
califomianus),  6. 

Northern  elephant  seals  Mirounga 
angustirostris),  4. 

4.  Type  of  take:  Captive  maintenance. 

5.  Location  of  activity:  No  take  from 
the  wild  is  involved. 

6.  Period  of  activity:  Two  (2)  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 
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Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  die  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
DC:  and 

Regional  Director,  Southwest  Region. 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731. 

Regional  Director,  Northeast  Region, 
National  Marine  Fisheries  Service,  14 
Elm  Street,  Federal  Building,  Gloucester, 
Massachusetts  01930;  and 

Regional  Director,  Southeast  Region, 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg.  Florida 
33702. 

Dated:  November  12, 1985. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

(FR  Doc  65-27530  Filed  11-18-85:  8:45  amj 

MLUNG  CODE  SS10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Restraint  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  India 

November  14. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20, 1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  IJ.S.  Department  of  Commerce. 
(202)  377-4212. 


Background 

Hie  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  21, 1982,  as  amended, 
between  the  Governments  of  the  United 
States  and  India  includes  provision  for, 
among  other  things,  the  borrowing  of 
yardage  from  the  succeeding  year's  limit 
(carryforward)  with  the  amoimt  used 
being  deducted  from  the  limit  in  the 
succeeding  agreement  year.  Under  the 
terms  of  the  bilateral  agreement  and  at 
the  request  of  the  Government  of  India, 
canyforward  is  being  applied  to  the 
import  limits  established  for  apparel 
products  in  Categories  330-359, 431-459 
and  630-659  as  a  group,  and  individual 
Categories  334,  335,  336,  and  342. 
SUPPLEMENTARY  INFORMATION:  On 

December  27, 1984,  a  letter  was 
published  in  the  Federal  Register  (49  FR 
50236)  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  to  the  Commissioner 
of  Customs,  which  established  restraint 
limits  for  Categories  330-359, 431-459 
and  630-659,  as  a  group  and  Categories 
334,  335. 336  and  342.  among  others 
produced  or  manufactured  in  India  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
January  1, 1985  and  extends  through 
Decendier  31, 1985.  In  accordance  with 
the  terms  of  the  bilateral  agreement  and 
at  the  request  of  the  Government  of 
India,  the  United  States  Government  has 
agreed  to  increase  the  limits  for  textile 
products  in  the  foregoing  categories. 
Accordingly,  in  the  letter  published 
below  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  increase  the  limits  to  the 
designated  amounts. 

Walter  C  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  Commissioner  On  December  21, 
1984,  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  of  cotton,  wool 
and  man-made  fiber  textile  products 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1985  and  extending 
through  Deceml>er  31. 1985.  produced  or 
manufactured  in  India,  in  excess  of 
designated  limits.  The  Chairman  further 
advised  you  that  the  limits  are  subject  to 
adjustment.' 


Effective  on  November  20. 1985,  paragraph 
1  of  the  directive  of  Decemt>er  21. 1964  is 
hereby  amended  to  include  the  following 
adjusted  limits: 


CM0O>y 

MuMad  12.no  Ml  > 

330-359.  431 -«S0  WId  630-660.-. 

XU            

117.092.441  tquw* 

yards  aquivMnL 
3S3S9  dozea 

aas                   

146493  doaen 

271.138  donn. 

94? 

370.246  dozwv 

■Tha  hrtti  hawa  not  baan  iilmud  to  aocount  tor  any 
V  ji.  ioe<' 


1  The  term  "adjustmenl"  refer*  to  those 
provisions  of  the  Bilateral  Cottoa  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  December  21, 
1982.  as  amended,  between  the  Governments  of  the 
United  States  and  Indian  which  provide,  in  part 
that:  (1)  Croup  and  specific  limits  may  be  excess  by 


1964 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  with  the  foreign  affairs 
exception  to  the  rulemalcing  provisions  of  5 
U5.C.  553  (aMl). 
Sincerely. 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-27536  Filed  11-18-85;  8:45  amJ 
BIUJNOCOOC  3610-im-M 


Adjusting  the  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Flt>er 
Textile  Products  Produced  or 
Manufactured  in  Macau 

Noveml>er  14. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  imder  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Cpmmissioner  of 
Customs  to  be  effective  on  November 
20, 1985.  For  further  information  contact 
Nathaniel  Cohen,  Trade  Reference 
Assistant,  Office  of  Textiles  ah3 
Apparel  (202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  29, 1983  and  January  9, 1984. 
between  the  Governments  of  the  United 
States  and  Macau  provides  for 
percentage  increases  in  certain  limits 
during  an  agreement  year  (swing),  for 
the  carryover  of  shortfalls  from  the 
previous  agreement  (cturyover),  and  for 
the  borrowing  of  yardage  from  the 
succeeding  year's  limit  with  the  amount 
used  to  be  deducted  from  the  limit  in  the 
succeeding  year  (carryforward).  Under 
the  terms  of  the  bilateral  agreement,  the 
restraint  limits  previously  established 
for  textile  products  in  Categories  341, 
351,  445/446  and  641  are  being 
increased,  variously,  for  swing, 
carryover  and  carryforward  for  the 


designated  percentages  for  swing  carryover  and 
carryforward,  and  (2)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  problem* 
arising  in  the  implementation  of  the  agreement 


RaiMM  /  VaL  Sa.  ff g  223  /  Tneflday.  NovenAer  19, 


■  which  begm  on  {anuary 
1, 19K  and  «c>endi  Ammi^  DeoeMber 
31.  ins. 

A  description  of  the  textile  categories 
w  remis  of  T.S.iJ.S.A.  iiuuiLivis  wsb 
published  in  flie  Federal  Ragirtoc  on 
December  13. 1082  (47  FS  55700).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924],  December  14. 
1983,  (48  TO  S5e07),  December  38, 1983 
(48  FR  57584).  April  4, 1984  {49  FR 
13397).  fune  28, 1084  (48  PK  20822),  Jdy 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  and  in  Ststis^cal 
Headnote  S,  Schedule  3  of  the  Tariff 
Schedules  of  Ae  United  States 
Annotated  (1985). 
Waher  C  Lenahan. 

Chairman,  Cowmitlee  for  tbetaafdomentatiBm 
q^  TexiiJee  Agreemenls. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  On  December  10, 
ISM.  the  Chairman  of  the  Committee  for  the 
Implemeatatioa  of  Textile  AsraemaBts, 
directed  you  to  prohibit  aatiy  of  x:eitaiD 
cotton,  wool  and  man-made  fiber  textfle 
products  exported  during  the  twelve-month 
period  beginning  on  January  1, 1985  and 
extaodiqg  liuaiigfa  DecBmber  il,  1986, 
produced  or  manufacturad  in  llacati.  ia 
excess  of  deaiywtad  Eeatiaint  limits.  The 
Chainnao  furtber  adwaed  you  that  the  Uails 
are  sub)ect  to  adiustmest' 

Effective  on  November  20, 19B5,  r^"\g'^f^ 
1  of  the  directive  of  Deoember  IS.  1084  i» 
hereby  «mpn^i<»H  jo  Wi/^hHj  arijintnd  Mateaint 
limits  for  textile  products  in  Catagoiies  341, 
351.  445/446.  and  «A1: 


CaMgoy 

MlMlrttt- 

•ui 

-ISMS  ana 

XLTS?  dSOBl. 

rKi 

44S/4«e 

6*1 _      .... 

100,907  dozaa 

The( 
Textile  i 

these  actions  Ml  aalhis  tbe  ( 
exceptioB  to  Us  iiiliiiiniiimn 
U.S.C  ssaMd). 


proviMOB oflhe  Bilataral  CottaB. Wool  and  Mmi- 
Made  Rbor  TattOe  AsKOMalafSMBravber  », 
1963  and  lanuaiy  8. 19S4.  betHOM  ifae  Covemmento 
of  the  United  Stulet  and  Macau  triiich  provide,  in 
part  that:  (1)  Within  the  agpegate  and  applicable 
group  Irmits.  specific  limHs  may  1>e  exceeded  by 
designated  percentages:  (2)  sepdfic  Umiismay  be 
inrriwad  ior  cany  fafward;  a 


Sincerely, 

Walter  CLeaahaa. 

Choirmaa.  CommiUaefor  the  Iiaplawentatiaa 

of  Textile  ^gmemenU. 

(FB  Doc  g5^27527  Klad  ll-lS-«%*4SaB>J 


Am«fMflng  ItM  £9ort  Visa  and  Quota 
Raqutawnents  forCartaia  CoUoa  and 
Man^nade^ibar  Taidfla  Products 
Praducad  or  Hanufacturad  kiUM 
Ptdlifvlaes 

November  14, 1S85. 

The  Chairman  of  'die  ConunHtee  for 
the  Implementation  of  Textile 
Agreements  {CITAJ.  under  the  authority 
contained  m  E.0. 11651  of  Mardi  3, 1«72, 
as  amended,  Ims  taeucd  8te  direotive 
published  bHow  4e  the  Gonunissione*'  of 
Oastoms  to  be  eFflective  on  January  1, 
1986.  For  fiu-titer  information  contact 
Jane  Cemrin,  IntematioiHil  Trade 
SfMoiaiiat  (202)  V77-4212. 

Back^tHHMl 

On  December  21, 1904  a  ii«tioe  was 
published  in  tfaeffedataiHagiatar  (40  ftL 
40004),  which  amwunoed  that -entry  of 
boyswear  in  awes  0-7,  produced  or 
manufactured  in  the  Philippines  and 
exported  during  198S  in  Categories  83S, 
336. 337,  841, 242,  S48,  «Z,  388,  685, 686, 
637, 641 ,  «42, 646, 640,  «2,  and  •6S6, 
would  be  ^ennitted  if  visaed  as  *T" 
(Traditional)  and  im^uded  in  a  Aipment 
predominantly  consi«ting  of  infantswear 
in  sizes  0-6X.  ft  further  provided  that 
boyswear  in  sizes  0-7  in  \kxe  foneoing 
categories,  exported  daring  W&b  would 
be  charged  to  the  limits  estaUMied  for 
fee"T"«egmentsef  the  afiecte^ 
categories.  Tlie  letter  1o  the 
Commissioner  of  Customs  whidifdMows 
this  notice  amends  the  diaeciiHe  at 
Deoembef  17, 1084  4e  the  CoisauaaiaDer 
of  Customs  to  extend  Ifais  ycactiQe 
through  1986. 

A  description  of  the  textile  -n^oflnrirt 
in  terms  of  T.S.U.S.A.  »»i«»^r«  ^m»t 
publiaiied  is  the  Fadaaal  JUigiiiwoa 
December  13. 1082  (47  iFX  ^omu  «a 
amenckd  on  April  7,  ms^iOHL  ISaTSj. 
May  3, 1963  (48  PR  tmu^  DeoeiDberl4. 
1983,  (48  fn  55607),  December m  tOBS 
(48  PR  575d45,  April  4, 1984  <«  TO 
13297),  June  28, 1984  (49 111.2662:3,  July 
1964  (49  FR  28754),  l^ovember  a  1004  {IS 
FR  44782).  and  in  Slati^cal  iieadeote  5. 
Schedule  3  of  the  Xaoff  Scbedules  «f  the 
United  States  annotated  (1985). 
Walter  C.  Lenahan, 

Chairman.  CeauailtBe  for  the  Jm/riementatian 
ofTe      ■ 


rS^isidi  native 
amenda,  ihut  daea  tiat  caaoal.  4be  dUtediare  «f 
DecoibertT,  HflMcaaaeiMqgAeslaia  ootUia 
and  maa-aoade  fiber  appatel  pcoduota, 
produced  or  manufaclurad  in  the  PMippines 
and  exported  during  19BS. 

EffeCTive  on  January  1, 1988,  paragiaphs.2 
and  3  of  the  directive  of  Oeoeniber  17, 1984 
are  hereby  amended  to  extend  Ihe  effective 
pahed  through  Deoeatber  31,  a9S6. 

Siaaetflly, 
WaherC  Lenaban, 

Chahnmn,  -Committee  for  ihe  hnphmentation 
of  Textile  Agreements. 

|FR  Doc.  e5-275a  Filed  W-18-«6;  8.-4S  ami] 

■ajJNOCOOE  JBDMMMI 


DeprnttoBid  of  Ike  Y^mtury. 


Vtiuthingtoii,  OC 


Impofttiovils  far  Oartafn  Cotton 
Textile  f^odiiOlB  fSwdaoad  «r 
Maiwfac^aMd  In  Taiwan 

November  M,  aSBS. 

Jht  Ghainaan  of  Ihe  Comndttee  for 
the  ImplsBieiitatioi)  of  Tetctile 
Agreeaieirts  ifClTA),  under  Ihe  atftharity 
contained  in  E.0. 11651  of  March  2, 1972, 
as  aaMaded,  has  issued  the  diweeliMC 
ptMished  bckom  to  ^wComnrnsioner 'tff 
CustoBM  to  be  effective  «« IQaTeniber 
20, 1985.  For  further  infonRa^oiKjantact 
Roaa  Arnold,  intemataenal  Trade 
Spectahst,  Office  of  TexHles  and 
.^^larel,  LIS.  Department  «fComineroe, 
(202)  377-4212. 

Barltgmiind 

On  f  uly  M,  1985  no^ioes  were 
published  in  the  Federal  Register  (SO  PR 
29248)  announcing  that,  on  iune  5. 108S, 
the  American  Institute  in  Taiwaa  (AITj. 
under  the  terms  of  the  agreement  of 
November  18, 10B2,  as  amended, 
concpjwing  cotton,  wool  aad  man-made 
fiber  textile  products  from  Taiwan,  had 
requested  the  Coordination  Council  for 
Woirth  American  Affairs  f CCNAA)  to 
enter  into  consultations  concanwag 
exports  lo  the  United  States  iif  cotton 
pillowcases  in  Category  360aBdosUoa 
sheets  in  Category  361,  among  other 
cat^Qties.  CoBBultatioas  have  'beea 
held,  hot  ju>  agreement  was  aeatihed  ^a 
mutually  satisfactory  levelB  lar  4faeae 
categories.  The  Uaited  Slatea 
Government  had  decided,  therefore,  as 
provided  in  the  agreement,  to  estalblMh 
levek  for  goods  in  these  categories 
exported  to  the  United  States  daraig  Ihe 
twdvo-HMMfli  period  which  began  on 
January  1,  lOK  and  extends  trough 
December  31, 1S8&.  llie  level  fbr 
Category  300  w^  be  789,584  numbers 
and  for  Categoi^  361,9054)>4  mmbers. 
The  eatabiiahaient  4lf  the  liaiit  for 
Categaty  301  does  not  predude  the 
possible  aegoltaAMBs  af  an  agreel  Satrtt. 

Me  dhai'gtis  have  been  inaie  to  fheae 
levels  to  accoimt  for  any  goods  exparted 
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during  1985.  Such  adjustments  will  be 
made  M  the  data  become  available. 

Should  a  different  solution  be  reached 
in  consultations  concerning  Category 
361.  further  notice  will  be  published  in 
the  Federal  Regbter. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  Ihe  Implementation 
of  Textiles  Agreements. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21. 1984,  which 
established  limits  for  certain  categories, 
produced  or  manufactured  in  Taiwan  and 
exported  in  1985. 

Effective  on  November  20, 1985.  the 
directive  of  December  21. 1984  is  hereby 
further  amended  to  include  the  following 
limits  for  cotton  textile  products  in  Categories 
360  and  361. 


Categofy 

12"fiK)rth  Nfntt  * 

360 _                  „         

3fii          

B95  024  numbers 

'  The  levels  have  not  been  adjusted  to  account  tor  any 
imports  exported  after  December  31,  1984  Dunng  Itie  Janu- 
ary-August 1985  period,  ctiarges  tor  Category  360  have 
totaled  3S0.1S6  numbers:  tor  Category  361.  636.941  num- 
t>ers. 

Textile  products  in  Categories  360  and  361 
which  have  been  exported  to  the  United 
States  before  January  1. 1985  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  360  and  361 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  563. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
(PR  Doc.  85-27529  Filed  11-18-85:  8:45  am) 
MUJNOCOOE  SSIO-OR-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
[Docket  No.  83-2/S4-2  tS  JO] 

Final  Determination  of  ttie  Distribution 
of  ttie  1982  (Remand)  and  tfia  1983 
JuketMx  Royalty  Funds 

agency:  Copyright  Royalty  Tribunal 

(Tribunal). 

ACnON:  Notice  of  final  determination. 

summary:  The  Tribunal  announces  the 
adoption  of  its  final  determination  in  the 
proceeding  concerning  the  distribution 
to  certain  copyright  owners  of  jukebox 
royalty  fees  deposited  for  1982  and  1983 
performances. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  W.  Ray,  Acting  Chairman, 
Copyright  Royalty  Tribunal,  1111  20th 
Street,  NW,  Washington,  D.C.  20036. 
SUPPt£MENTARY  INFORMATION: 

Authority 

17  U.S.C.  116(c)(3)  authorizes  the 
Copyright  Royalty  Tribunal  (Tribunal)  to 
distribute  royalty  fees  paid  by  jukebox 
operators  to  certain  copyright  owners 
and  performing  rights  societies.  The 
procedure  for  distribution  of  the  jukebox 
royalty  fees  is  set  forth  at  17  U.S.C. 
116(c)(4)  and  reads  as  follows: 

The  fees  to  be  distributed  shall  be  divided 
as  follows: 

(A)  To  every  copyright  owner  not  affiliated 
with  a  performing  rights  society,  the  pro  rata 
share  of  the  fees  to  be  distributed  to  which 
such  copyright  owner  proves  entitlement. 

(B)  To  the  performing  rights  societies,  the 
remainder  of  the  fees  to  be  distributed  in 
such  pro  rata  shares  as  they  shall  by 
agreement  stipulated  among  themselves,  or.  if 
they  fail  to  agree,  the  pro  rata  share  to  which 
such  performing  rights  societies  prove 
entitlement. 

(C)  During  the  pendency  of  my  proceeding 
under  this  section,  the  Copyright  Royalty 
Tribunal  shall  withhold  from  distribution  an 
amount  sufficient  to  satisfy  all  claims  with 
respect  to  which  a  controversy  exists,  but 
shall  have  discretion  to  proceed  to  distribute 
any  amounts  that  are  not  in  controversy. 

This  Proceeding 

This  proceeding  is  a  consolidation  of 
two  proceedings.  The  Tribunal  takes  up 
the  portion  of  the  1982  jukebox  royalty 
fund  which  was  remained  for  further 
proceedings  by  the  United  States  Court 
of  Appeals  for  the  Second  Circuit, 
A.C.E.M.L.A.  V.  Copyright  Royalty 
Tribunal.  763  F.  2d  101  (2d  Cir.  1985) 
[ACEMLA).  The  Tribunal  also  takes  up 
the  distribution  of  the  1983  jukebox 
royalty  fund. 

The  Claimants  in  the  1982  remand  are: 
Latin  American  Music,  Latin  American 
Music  Co.,  Inc.  Asociacion  de 
Compositores  y  Editores  de  Musica 
Latinoamerica  (ACEMLA),  ASCAP,  BMI. 


and  SESAC.  Inc.  The  claimants  in  the 
1983  distribution  are:  Michael  Walsh, 
Latin  American  Music.  Latin  American 
Music  Co..  Inc..  Asociacion  de 
Compositores  y  Editores  de  Musica 
Latinoamerica  (ACEMLA),  Italian  Book 
Company,  ASCAP,  BMI.  and  SESAC. 
Inc. 

The  controversies  in  the  1982  remand 
and  in  the  1983  distribution  are  the 
same:  Latin  American  Music,  Latin 
American  Music  Co..  Inc.  and  ACEMLA 
collectively  claim  5%  of  both  funds. 
ASCAP.  BMI,  and  SESAC,  Inc.. 
collectively  claim  100%  of  both  fimds, 
except  for  a  small  award  to  Italian  Bo6k 
Company.  The  5%  in  controversy  is 
described  as  Spanish-language  musical 
worics. 

Background  and  Chronology 

The  1982  remand.  The  Tribunal 
published  its  final  determination  of  the 
1982  jukebox  distribution  proceeding  on 
August  31, 1984.  49  FR  34555  (1984).  It 
determined  that  no  award  would  be 
given  to  L^tin  American  Music  Latin 
American  Music  Co.,  Inc,  or  ACEMLA 
(collectively,  LAM  or  the  LAM 
claimants).  LAM  appealed  the 
determination.  The  United  States  Court 
of  Appeals  for  the  Second  Circuit 
remanded  the  case  to  the  Tribunal  for 
further  proceedings.  The  Court  stated 
that  the  Tribimal  had  not  addressed  in 
its  final  determination  LAM's  assertion 
that  they  were  performing  rights 
societies  and  that  it  would  assume  for 
the  purpose  of  the  appeal  that  the  three 
LAM  claimants  were  performing  rights 
societies.  However,  the  Court 
specifically  stated  that  it  did  not 
foreclose  "further  examination  of  this 
issue  by  the  CRT  on  the  remand." 
ACEMLA.  783  F.  2d  at  lOa  Operating 
from  its  assuumption.  the  Court  stated 
that  the  Tribimal  should  have 
distributed  the  royalty  fees  to  the 
performing  rights  societies  if  they  all 
agreed,  but  if  they  failed  to  agree,  to 
award  the  pro  rata  share  to  which  such 
performing  rights  societies  proved 
entitlement.  Tlie  Court  found  that  there 
was  not  a  complete  settlement  among 
performing  rights  societies.  Yet  the 
Court  found  that  in  the  final 
determination  the  Tribunal  only 
analyzed  the  submissions  of  LAM,  and 
made  no  findings  regarding  the 
submissions  of  ASCAP,  BML  and 
SESAC,  Inc..  the  Tribunal  having  relied 
instead  on  the  settlement  between 
ASCAP,  BMI,  and  SESAC,  Inc 
Determining  this  to  have  been  not  in 
accordance  with  section  116(c)(4)(B),  the 
Court  remanded  the  case. 

The  1983  jukebox  distribution 
proceeding.  The  Tribunal  declared  a 
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CQOIrowesyiBJiwiiiatributiai  afithe 
198S  jukebax  6aiJ  OB  JNtoveaofeor  S.  tM4, 
4eill4«ai^lM4i.  and  oideMd  liiat 
JustificatiMB  afniainn  he  subimttod  ^ 
Decenber  4, 18M.  The  TrUMtaai  ak« 
{auadifaat  ASCAP.  BUI.  anri  RKSAC 
Ina.  ^MTCiMiter  A/B/SJ  iiad  eotemd 
into  an  agreement  concerning  the 
distnbutien  of  the  1083  juifobA*^  fee*.  Id. 

On  January  7. 1085,  the  Tribunal  jieU 
a  pre-hearing  canieEence.  At  Hoe 
coaieraace.  ii  vuia  establtBhed  that  tkere 
was  a  cuntroverey  •«  t«  5%  of  the  faind 
representing  Spanisfa-laaguage  nusical 
woriu.  >  l^e  questiuB  aroee  an  to  -the 
beat  cntetia  lor  reaalvi^g  Ihe 
contioversy.  The  jiarties  were  given  an 
opportunity  to  file  by  letter 
recommended  criteria.  The  Tribuaai 
received  letters  from  LAM  and  A/BjS 
on  February  M  and  15,  t985.  LfM 
recomraended  a  anrveiy  ^  iukebox 
eataUishiseBts  cooducted  lointly  by  all 
the  riaimanta.  A/B/S  KcsHUDended  a 
survey  of  radio,  or  a  aantey  «f  radio  aad 
other  media,  which  the  Tribuoal  by 
analogy,  could  apftbf  to  fukebox 
performaBces.  On  May  1A,  ISns.  the 
Tribunal  iaeued  two  bict-finding  letters. 
One  letter  seat  to  the  LAM  claimaate 
asked  LAM  io  detail  why  they  beUeved 
they  weie  perfonaing  rights  aocietiea, 
and  faow  the  foiHt  survey  of  jidieiieices 
recoauBended  by  LAM  would  be 
conducted  and  how  much  it  would  oesL 
lite  second  letter  was  seat  to  A/B/S. 
The  Tribunal  asked  how  it  could  be 
assured  that  A/B/S'  recommended 
survey  of  radio  and  other  media 
performances  would  be  impartiaily 
conducted  considering  it  would  be 
based  on  inforaiation  internal  to  AjSjS. 
Replies  to  the  Tribunal's  iact-frnding 
letter  were  received  June  24, 1985. 

The  Comoluhted  Proceeding.  On 
May  3a  1985. 4ie  Court  of  Appeals  had 
remanded  the  1982  proceeding  partially 
over  the  question  ef  whether  the  LAM 
claimants  weie  performing  rights 
societies.  On  June  24. 1986,  the  Tribunal 
received  LAM's  response  to  the  fact- 
finding letter  of  May  16, 1985.  It  stated 
that  Latin  Aoiehcan  Music  and  Latin 
American  Music  Co.,  Inc.  were  not 
perfonniag  right*  societies,  l>ut  that 
ACEMLA  was  a  perforBuag  rights 
society.'  The  response  did  net  provide 


*  LAM  put  ki  a  cfauai  of  5«  <tf  &e  HkImk  fcni 
based  OB  (keirflpniati  lai^giiage  catalagve.  A/B/S 
pul  ia  a  claiBi  of  1S0%  baaed  on  Ibeir  total 
catalof!ue.  TTie  Tribunal  haa  never  fcund  thai  53*  of 
(he  muaical  worfc  plsyed  on  jdlnboxes  in^heVntled 
Stales  u  SpaHafaOaiigyage  lanaic  1he3«  fiBwe  ia 
stmp^  LAM'a  daun  ^gaiast  the  ragwity  fond. 

*  LAM  alao  withdrew  all  'Olaima  on  die  ftaal  of 
Latin  American  Music  and  Latin  American  Music 
Co..  Inc..  lodging  all  claims  with  ftCHMLA. 
Nonetheleaa.  Ike  TTibtiMl  look  oudenee^n  ^  three 
enliliea. 


theTafaunlarHhi 

which  to  make  a  findii|g  on  the  status  of 
ACEMLA.  It  waslheTribmiiA's 
conclusion  Ihat  the  1983  jukebox 
proceediQg  could  iio  lon^ar  be  xeadlvad 
throu^  a  "paper"  pcocaeding,  and  thai 
since  the  issues  and  parties  to  the  1982 
renaad  and  ibe  1888  •pdwaerfingwuie 
virtually  the  same,  the  considoBHlisa'af 
the  Iwo  cases  sfaouLd  be  oensoiidated  m 
one  proceeding.  Tiie  Tribonsi 
sabsequentiy  issed  it*  Older 
CoasoHdattRg  Pnoeedimg  en^  Setting 
RitupePpooedimiJDatea,  90  VRVtWi 
(Aogmt  S,  1885).  The  Tribunal  ordered 
written ifireot  cases  to  be  submitted  on 
September  13, 1985  on  two  issues:  fte 
stctos-oflheclaiDuato  not  already 
defined  ia  the  Capynght  Act  as 
periui  ining  eight*  aocirtie*,  and  proof  of 
entjtiemeat  dioald  all  Ihe  peefonoBig 
rights  societies  tail  to  agree.  The 
Tribunal  agreed  with  the  claimants  that 
surveys  of  jukebox  establishments  or 
survey  of  radio  perfcumanoes  and  either 
oiedn  would  be  uieful  criteria.  Tlie 
Trifannal  also  suggested  to  Ihe  pacties 
that  aubmisBtaB  of  sarom  statements 
from  fdkeboxopertrtcn  and  submissioB 
ofhitaaogB  tsharts  amuld  also ifae  aselul, 
but  specifically  <hd  not  lestrict  evidence 
to  only  those  ^ur  types.  Hearing*  on  the 
evidence  presented  by  kie  claimants 
were  held  September  30,  October  2.  and 
Octaber  a  1S8S.  Oa  October  17, 1985. 
the  "bifaunalceoeived  a  attpolatkn  faom 
aU  parties  agreeing  to  an  award  Tor  1983 
of  $1500  to  Itahsn  Book  Company.  On 
October  25, 1965,  the  record  was  closed. 

Statutory  deadline.  Section  8D4{e]  of 
the  Copyright  Act  requires  the  Tribunal 
to  render  its  &nal  decision  in 
distribution  proceedings  within  one  year 
of  publication  in  the  Federal  Register 
that  a  controversy  exists,  llie 
controversy  in  the  1983  jukebox 
dtatrfbutbDn  proceeding  was  declared 
Norvember  5, 1984.  This  final 
determination  does  not  meet  the  one 
year  time  limit  iovposed  by  section 
804(e).  The  Administrative  Conference 
of  the  United  States  has  issued 
recoinBiendations<conceniing  statutory 
time  limits.  1  CFR  305.78-^,  43  FA.  27589 
(June  26. 1978).  It  recommends  that,  "(1)1 
should  be  recognize{d)  that  apedal 
oroumstances  such  as  a  sudden 
substantial  increase  in  caseload,  or 
compieKity  of  the  issues  raised  in  a 
partioidar  proceeding,  ^r  the  presence  of 
ooD^telling  public  interest 
considerations  may  jtstify  an  ageacy's 
failure  to  act  within  a  predetermined 
time.  .  .  .  {A)n  agency's  departure  imm 
the  legislative  timetable  {abouU)  l>e 
explained  in  current  status  reports  to 
affected  persoiv  «r  ia  a  veport  to 
Caagtess."  Id.,  atyar.  4. 


Hie  TMbnaal  oansiders  iflial  She  ^aby 
in  renderiagadhoiaion  talhe  1M3 
jakifthax  Aatributiaa  ^sannading  ite  <aMow 
it  lacaaMdw4N»th4kelllB2mB«ada^ 
the  1983  4tatHhiitea  iaaae  pianmriiin 
justifies  missing  the  atalatfay  ^eadliae 
iqr  a  short  period  of  time,  it  was  the 
Tribunal's  belief  at  ihe  beginning  «f  the 
1983  proreediag  Ihatit  could  sesalwe  ihe 
status  (rfiheclairaantsaad  the 
oontKHtemy  over  Spanish-lai^puige 
nuisic  by  a  "paper"  jpmceedi^  but  the 
Court's  .decision,  in  the  Tribunal's  view, 
required  detailed  fact-fiadiagthatioould 
only  be  aobiewed  by  an  evidentiary 
bewing.  Additionally,  while 
theoretically,  there  is  no  time  limit  «b 
the  <ww4iftrwtif>B  of  a  remanded  casCi 
and  therefore,  Ike  Tribunal  couU  ba«e 
resolved  the  1983  proceeding  fisst  in 
order  to  meet  the  deadline,  the  interests 
of  justice  and  the  conservation  of  the 
resouices  of  the  claimants  and  flie 
Tribunal  mandated  consolidation  of  the 
two  proceedings.  Fuslhec.  the  Tribunal 
beliawee  tbtf  its  namnv  .miesing  iif  the 
statutory  deadlines  will  not  have  any 
effect  <m  the  claimants,  and  that,  indeed, 
the  Tribunal  has  ke^  witbia  the  apiril  «f 
Congress'  maadale  by  acriag  mi  the 
jukebox  controversies  as  ocpeditiotraly 
asfMwsible. 

Flndiqgs  of  fact 

Michael  Weisk  Midiad  M^*h  fUed 
a  claim  in  the  1983  juikebox  iSistribation 
proceeding.  Michael  Walsh 
subsequently  did  not  file  a  justification 
of  claim  as  required  by  the  Tribunal's 
nltee.  37  CFR  305.4.  Michael  Walsh  did 
not  file  in  response  to  the  Order 
Coa&oUdating  Proceeding  and  Setting 
Future  Procedural  Dates.  50  FR  31d4g 
lAqgust  5, 1985). 

Italian  Book  Company  fWCJ.  The 
Tribunal  received  a  stipulation  October 
17. 1985  signed  by  ASCAP,  BMI,  SESAC. 
Inc.,  LAM,  and  IBC  that  agreed  to  a 
settlement  6i  $1,500  to  IBC  for  the  1983 
jukebox  fund.  In  the  stipulation,  IBC 
represented  that  it  is  a  copyright  owner. 
axMl  not  a  perforaiing  rights  society. 

Latin  Awerioaa  Music,  Latin 
American  Music  Co..  Inc.  and  ACEMLA 
(LAM  or  LAM  cJoiman  tsj 

Orgaaizational  atructure  of  the  LAM 
claimants.  Mr.  Luis  Raul  Bernard 
(hereawfler,  Bernard)  was  the  sole 
witness  for  the  LAM  claimants.  Tr.  174- 
374.  Bernard  stated  that  he  was  bom  in 
Puerto  Rico  and  moved  to  New  YoA 
City  in  1952.  Tr.  193.  Bernard  stated  fliaft 
about  1965  he  established  OTOAO 
Records  International  arrd  ^at  this 
ooBtpany  is  «  whalesale  and  retail 
records  store  doing  business  en  the 
u(qMr  west  «i4e  of  Manhattan  %i  Wew 
York  City.  Tr.  208-200.  i 
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that  before  A]ml,  TMl,  he  established 
Latin  American  Mtrsic  as  a  sohe 
proprietotshtp,  i.e.,  Luis  Raul  Beinai'd  d/ 
b/a  Latin  American  Music.  Tr.  204. 
Bernard  stated  that  in  April,  19S1  he 
incorporated  Latin  American  Music  to 
be  called  Latin  American  Music  Co., 
Inc.,  but  maintains  that  Latin  American 
Music  still  exists  as  a  separtfte  entity. 
Tr.  196,  204,  220,  and  LAM  Direct  Case, 
At*9chme«t  1.  Latin  American  Music 
Co.,  Inc.,  is  incorporated  for  the  purpose 
"To  engage  in  the  business  of  Roensing 
performance,  synchronization  and  other 
rights  under  copyright  in  musical 
compositions,  and  todo  all  acts 
necessary  or  related  to  fte  conduct  of 
such  business.'*  LAM  Direct  Case, 
Attachment  1.  Bernard  stated  that 
ACEMLA  is  the  assumed  name  of  Latin 
American  Music  Co.,  Inc.  and  that  it  is  a 
division  or  subsidiary  of  Latin  American 
Music  Co.,  Inc.  Tr.  ItW-lBl.  The 
certificate  of  assumed  name  was  filed 
with  the  New  Yoric  Stale  Departnient  of 
State  Corporatiom  and  State  Records 
DivisioM  OB  April  24,  M84.  LAM  Direct 
Case,  Attacinnent  1,  as  amended 
October  £4, 19B5.  However,  Bernard 
stated  that  ACEKfl^  was  fbrnied  in 
1980  or  earlier.  Tr.  178, 193.  207.  Bernard 
staled  that  ACEMLA  was  formed  to 
divide  many  of  the  rights  that  Latin 
American  Music  Co.,  Inc.  holds,  and  that 
ACEMLA  holds  the  performing  ri^ts  to 
Latin  American  Music  Co.,  faic.  and 
others.  Tr.  181.  Bernard  stated  that 
ACEMLA  is  a  performing  rights  sodety. 
Tr.l75. 

The  offices  of  Latin  American  M\isic, 
Latin  America  Music  Co.,  Inc.,  and 
ACEMLA  are  m  the  OTOAO  Records 
International  store  in  Maidtattan.  Tr. 
211.  Bernard  stated  tfiat  Aese  fow 
entities  ^rare  five  employees.  Tr.  203 
21^-214.  Bernard  stated  Aat  he  is  die 
sole  proprietor  of  Latin  American  Music, 
the  President  and  sole  stoddralder  of 
Latin  American  Music  Co.,  faw.  and 
principal  of  ACE&AA.  Tr.  178,  204. 

Agreements  of  the  LAM  daimants 
with  copyright  owners  xmd peiforming 
rights  societies,  Bernard  stated  that 
LAM  had  agreements  wifli  many 
copy  light  owners  and  performing  rights 
societies.  Tr.  162.  At  the  request  of  fte 
Tribunal.  LAM  submitted  a  list  of  those 
entities,  and  copies  of  executed  and 
unexecuted  agreements.  Submission  of 
LAM,  October  16, 1985,  translations 
provided  October  24, 1985.  translations 
provided  by  A/B/S,  Reply  Findings, 
Appendix  A.  Tlte  list  included:  Latin 
American  Music  Co.,  Inc.  tNew  YoricX 
International  Music  Company  (New 
York^,  Westside  Music  Pnblishers  Corp. 
(New  Yoric),  Editorial  Intemacional  de 
Musica,  Ltd.  {EDIMUSiCA,  Cohnnbia), 


Editorial  Dominicana  de  Musica 
(Dominican  Repnfatic},  Consorcio  de 
Edilores  del  Peru  (OONEDTSA.  Peru), 
HONY,  S.A.  IMexico),  Sociedades  de 
Autores  y  Compositores  Acuatorianos 
(SADRAM,  Ecuadof],  Sayce  (Eu^ador). 
Id.  LAM  filed  «xecuted  and  unexecuted 
agreemeiUs  with  Weatside  Music 
Publishers  Corp^  EDIMUSICA.  Editorial 
Dominicana  de  Musica,  CONEDISA. 
and  SADRAM.  Id.  The  Eve  agreements 
weie  with  Latin  Amodcan  Music  Co.. 
Inc.  Id.  LAM  did  not  file  agreements 
with  Intematioaal  Music  Company,  or 
HONY.  S.A.  Id.  LAM  Elad  a  letter  and  a 
telegram  regarding  an  agreement  with 
Sayoe  mentioning  ACE&iLA.  The  letter 
and  telegraph  were  dated  July  3. 1985 
and  September  2&  1985^  respectively.  Id. 

In  addition.  LAM  submitted 
exemplaxs  of  tiaa  contracts  they  use  ia 
their  agreements.  The  contracts 
soraetimes  include  a  eiritr  which,  aaoong 
other  things,  addresses  ^  performing 
ri|^.  LAM  Direct  Case.  Attachment  Z 
transtaiions  provided  by  LAKC 
translations  provided  fay  A/B/S  Exhibit 
lOX.  Pangr«¥h  5  ot  one  of  the  riders 
used  by  LAM  reads.  "The  coaiposer 
declares  diat  he  is  not  a  awmber  of  any 
conqiosers  oiganizatioafl  or  society 
controlling  Us  perfocmiag  arts,  that  all 
such  perforaiQg  rights  are  exclusively 
controyed  as  part  of  this  oontraCt.  that 
the  ca^^Mwer  is  aware  that  his 
peifomuag  ri^ts.  io  ^if  totality,  will 
be  administered  and  udoer  the  same  of 
the  editor,  Latin  American  Music 
Company.  Inc.,  LAM  and/or 
Associacion  de  Compositores  y  Editores 
de  Musica  Latinoamericainu 
(ACEKBA)."  U- Ilia  is  the  only 
referencs  to  AGQvfiA  in  any  amtiact  or 
agreementprovidsd  by  LAM.  LAM  also 
sabraitted  an  ACXKOA  information 
form.  id. 

Deuiaid  was  asked  whether  the 
ACXMLA  Inf otmatiaii  fonns  were  used 
in  either  1982  CT 1983.  Bernard  ooold  not 
represent  that  they  were.  Tt'.  250. 
Beraaid  stated  several  tintes  in  the 
proceechng  that  he  had  difficulty  with 
dates.  1>.  103, 258, 3B7.  The  lider,  ^i^Rch 
contained  Paragraph  5,  has  the  date  1985 
in  the  second  line.  LAM  Direct  Case, 
Attachment  2.  Bernard  could  not  say 
wbedier  the  rider  was  drafted  in  1985  or 
before.  Bernard  could  not  represent  that 
the  rider  was  used  hi  1982  or  1983.  Tr. 
268. 

LAM  represented  that  "ACEMLA  is 
authorized  to  license  and  public 
performances  of  all  nondramatic  music 
works  on  behalf  of  Lathi  American 
Music  and  Latin  American  Music,  Inc. 
(sic)."  Submissiun  of  LAM.  fuly  24. 1985. 
Bernard  was  not  stffe  whether  fee 
authorizations  to  ACEMLA  were  in 


writing.  Bernard  did  not  have  aay  copies 
of  the  authorizations.  Tr.  225.  Bernard 
represented  that  any  agreement  with 
Latin  American  Music  Co..  Inc.  would 
act  automatically  as  an  authorization  to 
ACEMLA  to  license  &e  perfonning 
rights  of  the  undedying  copyri^^ 
because  ACEMLA  is  an  assumed  name 
of  Latin  American  Music  Co.,  Inc.  Tr. 
225. 

Bernard  was  asked  by  the  Tribunal  if 
he  saw  any  difference  between  a  music 
compai^  in  the  Uniied  States  obtainiag 
the  subpublishing  rights  from  a  foreign 
publishing  compaay,  and  a  parfenning 
rights  socie^  in  the  United  States 
obtaining  the  ri^t  to  license  the 
perfonaing  tights  of  a  forei^  pidilisber. 
Tr.  245-247.  Bernard  stated  that  a 
perfonning  rights  society  is  such  an 
enti^  that  has  contHil  of  peilenaiqB 
rights.  Tr.  247.  fiemard  was  aaked  by  the 
Tribunal  vAether  a  bbism:  puUidhifig 
company  could  have  oootnol  of 
performing  rights.  Bernard  stated  yes. 
Tr.  247. 

AgmeoKats  of  copyright  users  to  pay 
a  license  fee  to  lAM.  LAM  nbmitted 
correspondence  to  five  radio  stations 
(VVl(I]li.CaEktadt,  New  Jersey;  WADa 
New  YcBk.  New  Yodc  WNIMK.  Newark. 
New  Jerser.  WPT,  New  Yorit.  New 
Yoik;  WSKQ.  New  Yotk,  New  Yoik). 
two  teieviann  stations  (WN]U-TV. 
Chainel47,  New  Yoii.  New  Yoric 
WXTV,  Channel  41,  Rsterson,  New 
Jersey),  and  the  PubHc  Bnwdcasttaig 
Service  (PBS)  ae  evideiioe  of  LAM'S 
attempts  to  bcease  (he  piriific 
performance  of  CAM'S  worics.  LAM 
Direct  Case,  Attachmeirt  3.  However, 
Bernard  stated  that  hi  1982  and  1983, 
LAM  did  not  have  any  s^ned  written     " 
license  agivx^ntuts  wMi  any  radiD 
station,  television  station,  hm,  griS, 
nightclub,  ooUege  «r  schoct.  TV.  229. 
Bernard  stated  ^t  LM4  <fid  not  receive 
any  perfommg  ri^s  royalties  m  1S82 
or  1863.  Tr.  229. 

Ots  ti  ibution  Systetn.  Bernard  stateil 
that  at  me  time  of  tlisti  ibution,  lAM 
would  keep  58%  of  the  royahties.  and 
woirfd  dtstribote  S0%  of  Ae  royalties.  Tt. 
232.  Bematd  stated  Aat  distribution  is 
based  on  actual  air  pIsQr  from  ratfio 
stations  and  television  stations  logs.  Tr. 

234.  Bernard  stated  that  LAM  has  not 
received  any  logs  because  LAM  does 
not  currency  license  any  stations.  Tr. 

235.  Bemard  stated  that  LAM  monitors 
five  stations  that  broadcasts  Spanish- 
language  music  in  the  New  York  City 
area.  Tr.  230.  Bemard  stated  LAM  keeps 
the  tapes  for  enforcement  purposes 
currency,  and  intends  to  use  Qiem  for 
distribution  purposes  in  the  future.  Tr. 
238.  Bernard  stated  that  LAM  has  not 
brought  any  infringement  actions  to 
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date.  Tt.  238,  24a  Bernard  stated  that     '' 
LAM  did  not  malce  any  distributions  to 
any  publisher  or  composer  in  1982  or 
1983.  Tr.  23a 

Proofs  of  Entitlement  In  the  1982  and 
the  1983  proceeding,  LAM  offered 
demographic  evidence  as  one  basis  of 
entitlement.  In  198a  the  United  States 
Hispanic  population  was  14.6  million  or 
6.4%  of  the  total  U.S.  population.  By 
1985,  it  was  estimated  by  the  U.S. 
Census  Bureau,  that  the  Hispanic 
population  would  rise  to  17.6  million  or 
7.4%  of  the  U.S.  population.  LAM  1982 
justification  of  claim,  LAM  1983 
justification  of  claim.  Exhibit  D.  An 
advertisement  by  Discos  CBS 
International  asserted  that  sales  in  1981 
of  Spanish-language  records  were  over 
$125  million.  LAM  1983  justification  of 
claim.  Exhibit  F.  Broadcasting  Yearbook 
for  1985  listed  176  Spanish-language 
format  radio  stations  in  the  United 
States  (including  Puerto  Rico).  LAM 
Direct  Case,  Attachment  9. 

In  the  1982  proceeding,  LAM  asserted 
that  it  represented  20,000  copyrighted 
musical  works.  LAM  1982  justification  of 
claim.  In  the  1983  proceeding.  LAM 
asserted  that  it  represented  3a000 
copyrighted  musical  works.  LAM  1983 
justification  of  claim.  LAM  submitted  to 
the  tribunal  a  computer  list  of 
approximately  9.000  song  tides  which  it 
stated  were  a  partial  list  of  the  worics 
they  represent  LAM  1982  justification  of 
claim.  Exhibits  A  ft  B. 

LAM  submitted  xerox  copies  of  37  45 
RPM  labels  of  worics  they  represent 
were  copyrighted  before  1984  as 
evidence  of  the  production  and 
distribution  of  the  works  in  their 
catalogue.  LAM  Direct  Case. 
Attachment  4.  LAM  submitted  hit  song 
charts  bom  Billboard,  Canales 
Magazine,  Radio  Hit  GUIA  Radial  and 
El  Diario  de  New  York.  LAM  1982 
justification  of  claim.  Exhibit  D.  LAM 
1983  justification  of  claim.  Exhibit  G— 
NN.  LAM  Direct  Case,  Attachments,  5. 6 
and  7.  LAM  indicated  on  those  charts 
the  songs  which  they  represent.  Id.  LAM 
submitted  clearance  sheets  sent  by  a 
Spanish-language  format  radio  station  to 
ASCAP  indicating  that  the  station  was 
considering  playing  some  works 
represented  by  LAM.  LAM  Direct  Case, 
Attachment  11. 

LAM  submitted  12  certified 
statements  fi^m  jukebox  operators  or 
owners  of  establishments  containing 
jukeboxes  in  1982  and  1983.  LAM  Direct 
Case,  Attachment  12.  Bernard  stated 
that  the  statements  were  obtained  by  an 
agent  of  LAM  in  the  Philadelphia  area. 
Tr.  353.  All  statements  were  notarized 
by  the  same  notary  public,  LAM  Direct 
Case,  Attachment  12.  Tr.  362.  Some 
statements  indicated  that  the  jukeboxes 


were  licensed,  when,  in  fact,  they  were 
not  licensed.  LAM  Direct  Case, 
Attachment  12,  A/B/S  Exhibit  17X. 

At  the  direction  of  tile  Tribunal,  LAM 
submitted  a  list  of  their  most-performed 
musical  works  totalling  179  songs.  LAM 
submission  of  August  9, 1985.  ASCAP 
and  BMI  each  performed  their  own 
survey  of  the  list.  The  survey  they 
performed  were  the  same  type  of  survey 
they  would  conduct  for  any  one  of  tiieir 
members  in  the  normal  course  of 
business  to  determine  the  entitiement  of 
their  members  to  performance  royalties. 
A/B/S  Direct  Case,  Testimony  of  Alan 
H.  Smith,  p.  4,  Testimony  of  Paul  S. 
Adler.  p.  2,  Comments  of  A/B/S,  filed 
September  3. 1985.  ASCAP  asserted  that 
if  LAM  were  part  of  ASCAFs  claim,  and 
if  it  is  assumed  that  ASCAFs  share  of 
the  joint  music  claim  is  50%  (which  is 
only  an  assumption  for  the  purpose  of 
the  analysis),  based  on  the  radio 
performances  of  LAM'S  179  songs,  LAM 
would  receive  $328  for  1982  and  $267  for 
1983  from  ASCAP.  Comments  of  A/B/S. 
September  3, 1985,  Tr.  111-113.  BMI 
asseted  that  if  LAM  were  part  of  BMI's 
claim,  and  if  it  is  assumed  that  BMI's 
share  of  the  joint  music  claim  is  50% 
(which  is  only  an  assumption  for  the 
purpose  of  the  analysis),  LAM  would 
receive  $3a60  for  1982  and  $47.50  for 
1983  fit)m  BMI.  Comments  of  A/B/S, 
September  3, 1985,  Tr.  14&-148.  ASCAP 
asserted  that  LAM's  share  of  ASGAP's 
award  would  go  down  to  $157  for  1982 
and  $112  for  1983  if  performances  in  all 
media  were  considered,  not  just  radio. 
Comments  of  A/B/S.  September  3. 1985, 
Tr.  111-113. 

A/B/S  conducted  a  limited  survey  of 
76  jukeboxes  in  Hispanic  neighborhoods 
in  four  cities  with  sizable  Hispanic 
populations.  New  York,  Los  Angeles, 
San  Antonio,  and  Miami.  A/B/S  Direct 
Case.  Testimony  of  Gloria  Messinger. 
pp.  4-9.  Ms.  Messinger,  who  oversaw  the 
survey,  could  not  represent  that  this  was 
a  statistically  valid,  representative 
random  sample.  Id.,  p.  6.  Of  the  11.592 
song  titles  listed  on  tiie  78  jukeboxes.  A/ 
B/S  found  45  listings  of  23  works 
represented  by  LAM.  Id.,  p.  8,  Tr.  38. 
Working  from  an  assumption  that 
jukeboxes  in  Hispanic  neighborhoods 
represent  approximately  5%  of  the 
jukeboxes  in  tiie  United  States,  A/B/S 
calculated  an  award  to  LAM  of  $564  for 

1982  and  $555  for  1983.  Id.,  p.  9. 

ASCAP,  BMI  and  SESAC.  Inc. 

Proof  of  entitlement.  Anticipating  that 
if  the  Tribunal  found  tiiat  ACEMLA  was 
a  performing  rights  society  in  1982  or  in 

1983  that  there  would  not  be  a  complete 
settiement  among  performing  rights 
societies,  the  Tribunal  ordered  that 
ASCAP.  BML  and  SESAC,  Inc.  submit 


proof  of  entitlement  for  the  entire 
amount  of  the  1982  remand  and  the  1983 
distribution.  Order  Consolidating 
Proceeding  and  Setting  Future 
Procedural  Dates.  50  FR  31645  (August  5, 
1985). 

Regarding  proof  of  entitiement  to  all 
of  tiie  1982  (remand)  and  1983  jukebox 
funds,  Ms.  Messinger,  Managing 
Director  of  ASCAP,  BMI  and  SESAC, 
Inc.  hold  an  overwhelmingly  dominant 
position  in  the  music  industry,  and  that 
virtually  every  piece  of  copyrighted 
music  performed  in  the  United  States  is 
licensed  by  one  of  the  three 
organizations.  A/B/S  Direct  Case, 
Testimony  of  Ms.  Messinger,  p.  2.  Ms. 
Messinger  siated  that  the  combined 
annual  revenues  of  ASCAP,  BMI  and 
SESAC  Inc.  based  on  their  activities  in 
licensing  public  performances  of  musical 
works  were  approximately  $350  million 
for  both  1982  and  1983.  Id.,  p.3. 

Regarding  proof  of  entitiement  to 
Spanish-languarge  music,  A/B/S 
submitted  a  list  of  foreign  societies  in 
countries  where  Latin-language  music  is 
composed  which  they  represent  in  the 
United  States:  Sociedad  Argentina  de 
Autores  y  Compositores  de  Musica 
(SADAIC,  Argentina).  Sociedad 
Boliviana  de  Autores  y  Compositores  de 
Musica  (OSBODAYCOM.  Bolivia), 
Sociedade  Arrecadadora  de  Direitos  de 
Execucao  Musical  do  Brasil 
(SADEMBRA.  Brazil],  Sociedade 
Brasileira  de  Autores.  Compositores  e 
Escritores  de  Musica  (SBACEM  Brazil), 
Sociedade  Brasileira  de  Autores 
Teatrais  (SEAT.  Brazil),  Sociedade 
Independente  de  Compositores  e 
Autores  Musicais  (SICAM.  Brazil). 
Uniao  Brasileira  de  Compositores  (UBC, 
Brazil),  Departmento  de  Derecho  de 
Autor  (DAIC,  Chile),  Sociedad  de 
Autores  y  Compositores  de  Colombia 
(SAYCO,  Colombia).  Sociedad  de 
Autores  y  Compositores  de  Musica 
(SACM,  Mexico),  Autores  Paraguayos 
Asociados  (APA.  Paraguay],  Asociacion 
Peruana  de  Autores  y  Compositores 
(APDAYC.  Peru),  Fihpino  Society  of 
Composers,  Authors  and  Publishers 
(FILSCAP,  Philippines),  Sociedade 
Portuguese  de  Autores  (SPA,  Portugal), 
Sociedad  Puertorriquena  de  Autores, 
Compositores  y  Editores  de  Musica 
(SPACEM,  Puerto  Rico),  Sociedad 
General  de  Autores  de  Espana  (SGAE, 
Spain],  Asociacion  General  de  Autores 
del  Uruguay  (AGADU,  Uruguay),  Socied 
de  Autores  y  Compositores  de 
Venezuela  (SACVEN.  Venezuela).  A/B/ 
S  Evidentiary  Statement,  December  4, 
1984. 

A/B/S  also  submitted  a  list  of  the 
most  performed  Spanish-language  works 
in  the  repertoires.  A/B/S  submission. 
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August  9, 1985.  A/B^S  sabnntted  a  BMI 
publipation  purporting  to  tbom  ike 
substantial  representatioB  «f  iatin 
worlcs  ia  the  United  Stalea  by  A/B/S. 
A/B/S  Direct  Case,  Testimony  of  Rod 
Anton.  Exhibit  RA-2. 

Condustons  of  Law 

Status  of  Chmants  ^  "^-^  - 

Italian  Book  Compaay  is  not  a 
performing  rights  society.  The  Tribunal 
accepts  the  lepresentation  of  IBC  that  it 
is  not  ajieifaiaiiiig  rights  aociety. 

None  of  the  LAM  claimants  were  a 
performing  rights  society  in  1982  or 

1983.  The  Tribunal  conchides  from  fhK 
evidence  established  an  the  record  that 
Mr.  Bernard  began  a  music  publishing 
company  sometime  before  April  1961. 
that  he  incorporated  in  April,  1961,  and 
that  he  filed  an  assumed  name  for  a 
subdivision  of  his  music  pablishing 
company  to  be  called  AC^4LA  in  April, 

1984.  Since  LAM  has  rescinded  its  claim 
that  either  Latin  American  Music  or 
Latin  American  Music  Co„  ina  were 
performing  rights  societies  in  1962.  and 
1983,  and  since  ACEMLA  did  not  even 
legally  exist  until  19M.  none  of  the  LAM 
claimants  were  a  performing  rights 
society  in  1962  and  1983. 

However,  Mr.  Bernard  claims  that 
ACEMLA  began  in  1980  or  eariier.  The 
record  is  totally  devoid  of  any  activity 
by  ACEMLA  before  1984.  ACEMLA  did 
not  license  a  single  user,  receive  a  single 
royalty  or  make  a  single  distribution  in 
1982  and  1983.  Not  a  single  agreement 
with  a  domestic  or  foreign  entity  refers 
to  ACEMLA.  They  only  refer  to  Latin 
American  Music  Co.,  Inc.  Only  LAM's 
letter  and  telegram  with  Sayce  mentions 
ACEMLA,  and  significantly,  fliey  are 
dated  July  3, 1985  and  September  25, 

1985.  The  rider  which  includes 
paragraph  5,  the  only  mention  of 
ACEMLA  in  all  the  agreements  or 
exemplars  submited  by  LAM,  is  dated 

1986.  and  Mr.  Bernard  coold  not 
represent  that  the  rider  was  used  in  1982 
or  1983.  Finally,  Mr.  Bonard  could  not 
represent  that  the  ACEMLA  information 
form  was  used  in  1982  and  1983.  The 
only  indicia  of  the  existence  of 
ACEMLA  before  April.  1984  are  the 
claims  filed  by  LAM  with  the  Copyright 
Royalty  Tribunal  in  January  1883  and 
January,  1984  for  the  previous  calendar 
years.  However,  New  York  State  law 
requires  filing  for  a  certificate  of 
assumed  name  before  the  transaction  of 
any  business:  "No  person  shall  hereafter 
(i)  carry  on  or  conduct  or  transact 
business  in  this  state  under  any  name  or 
designation  other  than  his  or  its  real 
name,  or  (iij  carry  on  or  conduct  or 
transact  business  in  this  state  as  a 
member  of  a  partaership,  unless:  ■  .  .  (b) 


such  penoB,  ff  a  cofpoiation.  shall  file, 
together  with  the  fees  as  set  forth  in 
si^dnriMon  five  of  lias  aactlon,  in  the 
office  of  the  seueliy  of  atale  a 
certificate  aettiag  hn^  the  same  or 
dffstgMlioo  under  which  business  la 
carried  on  or  caadiKled  or  tiaasacted 
.  .  ."N.Y.  {General  Business  Law] 
Section  130  (MdCinney  UBS). 

Mr.  Bemaid  believes,  alternatively, 
that  any  entity  that  seelcs  to  enforce 
performing  rights  is  a  petforming  r^ts 
socie^.  This  was  revealed  ia  answer  to 
the  Tribunals's  question  regarding  the 
difference  between  a  U.S.  subpublisher 
representing  a  foreign  publisher,  and  a 
U^.  performing  rights  societies' 
collection  of  royalties  for  a  foreign 
publisher.  Mr.  Bernard  answered  that 
both  the  U.S.  subpublisher  and  the  U.S. 
performing  rights  society  would  qualify 
as  performing  rights  societies.  Clearly, 
this  can  not  be  true.  A  copyright  owner, 
before  he  or  she  assigns  die  t^ts  in  the 
copyright  to  someone  else,  may  enforce 
the  performing  rights.  So  may  a  music 
publishing  company  after  it  has  been 
assigned  the  ri^ts  from  the  copyright 
owner,  ands  so  may  a  U.S.  sobpablisher. 
In  fact  Congress  recognized  this  by, 
among  other  things,  establishing  the  first 
category  of  copyright  owners  to  collect 
royalties  for  perfonnances  on  jukeboxes 
and  then  the  second  category,  of 
performing  rights  society.  Mr.  Bernard's 
view  of  the  law  would  make  every 
individual  copyright  owner,  or  music 
publisher,  a  performing  rights  society. 

The  Tribunal  does  not  reach  the 
question  of  whether  ACEMLA  was  a 
performing  rights  society  in  1984  or  is 
one  today.  However,  supposiz^g  that  this 
question  may  arise  again  when  the 
Tribunal  takes  up  subsequent  jukebox 
distribution  proceedings,  we  have 
several  unanswered  questions:  Does  the 
Hling  of  a  certificate  of  assimied  name 
create  a  peforming  rights  society?  Can  a 
performing  rights  society  be  a  division 
of  a  music  publishing  company  or  must 
it  be  a  separate  entity?  Noting  tfiat 
ACEMLA  did  not  license  a  single  user, 
receive  a  single  royalty  or  make  a  single 
distribution  in  1982  and  1983,  must  there 
be  some  activity  by  an  organization 
other  than  the  mere  setting  up  of  a  legal 
entity  to  make  it  a  performing  rights 
society?  On  the  other  hand,  die  Tribunal 
has  resolved  the  issue  of  "bigness" 
which  was  raised  at  hearings.  The 
Tribunal's  interest  in  determiniiig  tiie 
status  of  claimants  is  strictly  ministerial. 
Congress  has  reqmred  that  ^e  Tribunal 
must  take  up  the  claims  of  copyright 
owners  first,  and  performing  rights 
societies  second.  £)efining  the  claimants 
is  therdbre  necessary.  However,  the 
Tribunal  has  no  interest  in  determining 


whelliCT  a  performing  ri^ts  society  is 
big  enough  and  effective  Enough  to 
attract  copyright  owners,  or  to  carry  ont 
its  go^.  We  do  not  seek  to  give  to  or 
withhold  Cram  any  entity  a  '^govermnent 
stamp  of  approval"  that  it  is  a  "good." 
"effective''  or  any  other  kind  of 
perfonsing  ri^its  society,  and  we  do  not 
expect  this  deterouutim  or  any  future 
detemunation  to  i>e  used  in  that  way. 
We  are  simply  interested  in  determining 
whether  an  entity  comes  into  one 
category  or  another.  Consequently. 
evidence  that  the  number  of  employees 
of  LAM  was  too  few.  or  that  the  size  of 
their  offices  was  too  small  was  not 

considered  relevant 

« 

Award  to  Copyright  Owners  (Sec. 
116(cMSKB) 

Michael  Walsh  has  showo  no 
entitlement  Michael  walsh  did  not 
justify  his  claim,  therefore  the  Tribunal 
will  make  no  award  to  him. 

Italian  Book  Company  will  be 
awarded $1500  for  1983.  The  Tribunal 
accepts  tiie  agreements  of  all  parties  to 
an  award  of  ^500  for  1983. 

Latin  American  Music  Co.,  Inc.  has 
shown  entitlement  to  0.15%  of  the 
jukebox  funds  for  1982  and  for  1983. 
Having  concluded  that  none  of  the  LAM 
claimants  were  performing  rights 
societies,  the  l^bunal  takes  up  the  LAM 
claimants  as  copyright  owners  first,  the 
rest  to  be  distributed  to  the  performing 
rights  societies.  The  Tribunal  has 
already  conchided  that  ACEMLA  did 
not  legally  exist  in  1982  or  in  1983.  The 
Tribunal  also  believes  that  despite 
LAM's  assertion  that  the  sole 
proprietorship  of  Latin  American  Music 
still  conducts  bumness,  we  have  no 
evidence  of  its  activity  aside  and  apart 
from  Latin  American  Music  Co.,  Inc.  It  is 
Latin  American  Music  Co.,  Inc.  which 
has  the  agreements  with  the  forei^ 
publishers  and/or  societies,  and  any 
entitlement  that  has  been  shown,  we 
believe,  has  been  shown  by  Latin 
American  Music  Co.,  Inc. 

In  the  1982 'final  determination,  the 
Tribunal  rejected  Latin  American  Music 
Co.,  Inc.'s  claim  to  entitlement  based  on 
any  inference  from  the  demographics  of 
the  United  States.  To  assume  that  Latin 
American  Music  Ca,  Inc.  deserves  5%  of 
the  jukebox  royalty  fund  because  6-7% 
or  more  of  the  United  States  population 
is  Hispanic  would  require  the  Tribunal 
to  conclude  that  Latin  American  Music 
Co.,  Inc.  represents  at  least  80%  of  the 
Spanish-language  music  in  America. 
Yet,  the  record  shows  there  are  176 
Spanish-language  format  radio  stations 
in  the  United  States  and  Latin  American 
Music  Co.,  Inc.  does  not  license  a  single 
one.  The  Tribxmal  reaffirms  its  rejection 
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in  the  1962  final  determination  of  LAM's 
claim  based  on  the  size  of  the  Hispanic 
population  in  the  United  States. 
However,  by  virtue  of  the  1982 
remand.  LAM  has  had  a  further 
opportunity  to  show  that  there  is  some 
value  to  the  works  in  its  catalogue:  It 
has  agreements  with  some  foreign 
entities;  it  has  a  catalogue  of  thousands 
of  songs;  it  has  demonstrated  the 
production  and  distribution  of  some  of 
its  songs  on  45  RPM  records:  it  has 
demonstrated  some  popularity  of  its 
songs  on  hit  songs  charts;  it  has  been 
demonstrated  by  A/B/S  that  there  has 
been  some  air  play  and  some  jukebox 
play  of  LAKTs  songs.  The  Tribunal  could 
give  only  slight  credit  to  the  certified 
statements  of  jukebox  operators  or 
jukebox  estabUshment  owners  because 
of  the  flaws  noted  int  he  findings;  they 
all  were  notarized  by  the  same  notary 
public  and  contained  inaccurate 
representations  concerning  the  Ucensing 
of  the  jukeboxes. 

The  question  for  the  Tribunal  is  how 
to  quantify  the  award  to  LAM  which 
would  be  reasonable.  We  are  faced  with 
the  impossibility  of  determining  a 
perfectly  acciu-ate  mathematical 
approach  to  LAM's  award. 

We  start  with  A/B/S'  analyses,  but 
find  they  are  probably  too  low.  While 
not  doubting  the  general  validity  of 
ASCAP  and  BMI's  radio  surveys,  they 
may  only  be  applied  by  analogy  to 
jukebox  play.  They  can  never  be  said  to 
perfectly  represent  jukebox  play.  We 
find  some  significance  that  when  A/B/S 
peformed  a  limited  jukebox  survey,  with 
all  its  imperfections,  the  resulting  award 
to  LAM  becomes  higher  than  just  a 
reference  to  radio  play.  We  would  prefer 
to  find  an  award  to  LAM  higher  than 
either  A/B/S'  radio  survey  or  its 
jukebox  survey.  We  are  aware  that  in 
the  case  of  an  individual  claimants  with 
limited  resources,  it  would  be  very  hard 
to  ascertain  the  extent  of  the  jukebox 
play  in  Hispanic  neighborljoods,  and  we 
expect  that  better  efforts  and  better 
evidence  will  be  attained  in  future 
proceedings.  But  in  the  present 
proceedings,  Latin  American  Music  Co., 
Inc.  has  been  successful  in  placing 
before  the  Tribunal  evidence,  which  in 
total,  establishes  the  likelihood  of 
jukebox  play  which  deserves  some 
minimal  award.  Consequently,  we  are 
awarding  Latin  American  Music  Co., 
Inc.  0.15%  of  the  jukebox  fimd.  rejecting 
both  A/B/S'  contention  of  a  virtually  de 
minimis  award  and  LAM's  contention  of 
5%  of  the  universe  of  musical  works  on 
jukebox.  We  believe  that  this  award  is 
squarely  within  the  "zone  of 


reasonableness"  recognized  by  the 
Court* 

We  noted  earlier  that  on  lune  24, 1985. 
LAM  withdrew  its  claim  for  Latin 
American  Music  and  Latin  American 
Music  Co..  Inc..  and  placed  all  its  claim 
under  ACEMLA.  Procedurally,  therefore, 
LAM  would  be  entitled  to  no  award,  the 
Tribunal  haviiig  found  that  ACEMLA 
did  not  legally  exist  in  1982  or  1983. 
However,  the  Tribunal  sees  its  role 
promarily  as  a  finder  of  facts.  We  have 
been  persuaded  that  Latin  American 
Music  Co..  Inc.  existed  in  1982  and  in 
1983  and  represents  a  catalogue  of  some 
value.  We  are  inclined  to  disregard  the 
mistaken  pleading  in  order  to  recognize 
the  reality  of  jukebox  play  in  1982  and 
1983  and  to  compensate  those  copyright 
owners  whom  Latin  American  Music 
Co.,  Inc.  represents  for  the  royalties 
which  they  have  earned. 

Award  to  Peiforming  Rights  Societies 
(Sec.  116(c)(3)(q) 

The  rest  of  the  jukebox  fund  will  be 
distributed  to  ASCAP.  BMI.  andSESAC, 
Inc.  Having  concluded  that  ACEMLA 
was  not  a  performing  rights  society  in 
1982  or  in  1983.  there  are  only  three 
performing  rights  societies  before  the 
Tribunal,  ASCAP,  BMI.  and  SESAC,  Inc. 
These  performing  rights  societies  have 
reached  a  complete  settlement  on  the 
remainder  of  the  jukebox  fund. 
Consequently,  the  Tribunal  has  not 
weighed  any  of  the  evidence  regarding 
A/B/S.  Section  116  clearly  encourages 
settlements  and  instructs  the  Tribunal  to 
distribute  the  jukebox  fund  to  the 
performing  ri^ts  societies  after  it  has 
determined  the  proper  distribution  to 
copyright  owners,  but  to  weigh  their 
entitlements  should  they  fail  to  agree. 
They  have  not  failed  to  agree,  and  we 
make  no  inquiry  into  their  evidence. 

Allocations 

Accordingly,  the  Tribunal  awards 
0.15%  of  1982  jukebox  royaify  fund  to 
Latin  American  Music  Co.,  Inc.  This 
represents  the  only  change  from  the  1982 
final  determination.  Further,  for  the  1983 
jukebox  royaify  fund,  the  Tribunal 
makes  no  award  to  Michael  Walsh, 
awards  $1500  to  Italian  Book  Company, 
awards  0.15%  to  Latin  American  Music 
Co.,  Inc.,  and  awards  the  rest  to  ASCAP, 
BMI  and  SESAC.  Inc. 

Commissioner  J.C.  Aigetsinger  did  not 
participate  in  this  determination. 


•  Christian  Broadcasting  Network,  Inc.  v. 
Copyright  Royalty  Tribunal.  720  F.  2d  1296. 1304 
(D.C.  Cir.  1963). 


Dated:  November  13, 1985. 
Edwaid  W.Ray. 
Acting  Chairman. 
(FR  Doc  85-27478  Filed  11-18-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defenae  Adviaory  Commtttee  on 
Women  in  the  Service  (DACOWUS); 
Meeting 

AOENCV:  Defense  Advisory  Committee 
on  Women  in  the  Services 

(DACowrrs). 

AcnON:  Notice  of  Meeting. 

summary:  Pursuant  to  Pub.  L  92-463, 
notice  is  hereby  given  of  a  forthcoming 
meeting  of  the  Executive  Committee  of 
the  Defense  Advisory  Committee  on 
Women  in  the  Services  [DACOWTTS). 
The  purpose  of  the  meeting  is  to  review 
the  Recommendations,  Requests  for 
Information,  and  Continuing  Concerns 
made  by  the  Committee  at  the  1985  Fall 
Meeting;  discuss  current  issues  relevant 
to  women  in  the  Services;  and  complete 
any  unfinished  business  and  on-going 
projects  pertaining  to  the  1985  Executive 
Committee. 

All  meeting  sessions  will  be  open  to 
the  public. 

date:  December  9, 1985, 1:30-5:00  p.m. 
and  December  10, 1985, 9:30-11:30  a.m. 

ADDRESS:  OSD  Conference  Room  1E801 
#1.  the  Pentagon,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Major  Manila  J.  Brown,  Executive 
Secretary.  DACOWITS,  OASD  (Force 
Management  and  Personnel),  The 
Pentagon,  Room  3D769,  Washington,  DC 
20301-4000;  telephone  (202)  697-2122. 

SUPPl^MENTARY  INFORMATION:  Persons 
desiring  to  (1)  attend  the  Executive 
Committee  Meeting  or  (2)  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Meeting  must  notify  the  point  of  contact 
listed  above  no  later  than  November  25, 
1985. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

November  14, 1985. 

(FR  Doc.  85-27589  Filed  11-18-85;  8:45  am) 

HLUNG  CODE  M10-01-H 


Defense  Science  Board  Taaic  Force  on 
Special  Operations;  Meeting 

AGENCY:  Office  of  the  Secretary,  DOD. 
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action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Special  Operations  will 
meet  in  closed  session  on  4-5  December 
1985  in  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  continue  to  receive 
classified  brieHngs  on  special 
operations. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Con^piittee  Act, 
Pub.  L  No.  92-463.  as  amended  (5  U.S.C. 
App.  II.  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 
Pallida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Deportment  of  Defense. 

Noveinber  14, 1965. 

[FR  Doc.  85-27588  Filed  11-18-85;  8:45  amj 

BIUJMO  cooc  Mio-et-n 


Department  of  the  Air  Force 

USAF  Sdenttfic  Advisory  Board; . 
Meeting 

November  8, 1985. 

The  USAF  Scientific  Advisory  Board 
Air  Force  Engineering  and  Services 
Advisory  Group  will  meet  at  ANSER, 
Arlington,  Virginia,  from  8:30  a.m.  to  5:00 
p.m.  on  December  5, 1985. 

The  purpose  of  the  meeting  will  be  to 
discuss  programs  and  projects  related  to 
the  operational  mission  of  Air  Force 
Engineering  and  Services  Directorate. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5.  United 
States  Code,  specifically  subparagraph 
(1)  thereof  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-6845. 
Patsy }.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-27476  Filed  ll-lft-«5:  8:45  amj 

MIXING  COM  M10-01-M 


USAF  Scientific  Advisory  Board; 
iMeeting 

November  5. 1985. 

The  USAF  Scientific  Advisory  Board 
Armament  Division  Advisory  Group  will 


meet  December  S-6. 1985,  from  8:00  A.M. 
to  5K)0  P.M.,  at  the  Armament  Division 
Headquarters,  Building  1,  Eglin  AFB  FL 

The  purpose  of  this  meeting  is  to 
receive  briefings  on  and  to  advise  the 
Division  Commander  on  the  Insensitive 
high  explosive  (IHE)  prosram. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-464& 
Patay  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-27477  Filed  11-1&-65;  8:45  am] 

MLUNQ  COOC  ntO-Ot-M 


Department  of  the  Army 

National  Board  for  the  Promotion  of 
Rifle  Practice;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Budget  Committee, 
National  Board  for  the  Promotion  of  lUfle 
Practice. 

Date  of  Meeting:  5  December,  1985. 

Place:  Quality  Inn,  Pentagon  City,  300 
Army /Navy  Drive,  Arlington,  Virginia  22202. 

Time:  0800-1130. 

Imposed  Agenda: 

1.  Executive  Officer's  Report 

2.  Review  prior  fiscal  year  closeout  (FY  85). 

3.  Review  current  fiscal  year  funding  vs 
requirements  (FY  86). 

4.  Review  requirements  for  future  DCM 
programs  (FY  87-91). 

This  meeting  is  open  to  the  public.  Persons 
desiring  to  attend  the  meeting  should  contact 
the  Office  of  the  Director  of  Civilian 
Marksmanship  (202)  272-0810  prior  to  6 
December,  1985,  to  arrange  admission. 
John  O.  Roach.  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  85-27522  Filed  11-18-85;  8:45  am) 

BILUNG  COOE  3710-(M-H 


U.S.  MHitary  Academy;  Board  of 
Visitors  Meeting;  Correction 

AQENCY:  United  States  Military 
Academy:  Board  of  Visitors. 
action:  Correction. 

summary:  This  document  corrects  a 
meeting  notice  of  the  United  States 
Military  Academy  Board  of  Visitors  that 
appeared  at  page  38702  in  the  Federal 
Register  of  Tuesday,  September  24, 1985, 
(50  ¥R  38702).  Due  to  unusual 
circumstances  the  meeting  has  been 


reschedule  for  12-14  December  1985.  No 
other  changes  have  been  made. 
|ohn  O.  Roach,  D, 

Department  of  the  Army  Liaison  Officer  with 

the  Federal  Register. 

[FR  Doc.  85-27521  Filed  11-18-85:  8:45  am] 

WLUNOCOOE  S71(k««-M 


DEPARTMENT  OF  ENERGY 

National  Petroleum  Council;  US. 
Refinery  CapalMity  Task  Group;     .. 
Meeting 

Notice  is  hereby  given  that  the  U.S. 
Refinery  Capability  Task  Group  will 
meet  in  November  1985.  The  National 
Petroleum  Council  was  estabbshed  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  U.S.  Refinery  Capability 
Task  Group  will  address  previous 
Council  refining  studies  and  evaluate 
future  refinery  operations  and  their 
impact  on  petroleum  markets.  Its 
analysis  and  fmdings  will  be  based  on 
information  and  data  to  be  gathered  by 
the  various  task  groups. 

The  U.S.  Refinery  Capability  Task 
Group  will  hold  its  ninth  meeting  on 
Tuesday,  November  19, 1985,  starting  at 
8:30  a.m.,  in  the  Houston  Room  of  the 
Sheraton  Crown  Hotel  and  Conference 
Center,  15700  Drummet  Boulevard, 
Houston,  Texas. 

The  tentative  agenda  for  the  U.S. 
Refinery  Capability  Task  Croup  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  of  the  work  of  the  Task 
Group. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public  The 
Chairman  of  the  U.S.  Refinery 
Capability  Task  Group  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  U.S. 
Refinery  Capability  Task  Group  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
Inform  Ms.  Carolyn  Klym,  Office  of  Oil 
Gas,  Shale  and  Coal  Liquids,  Fossil 
Energy.  301/353-2709,  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Sununary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 


Freedom  af  Infonnatien  Public  Readnig 
Room.  Room  lE-igo.  DOE  Fonestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  pjn^  Monday 
through  Friday,  except  Federal  hoUdajrs. 

Issued  at  Washingfoa  DC,  on  November 
13. 1985. 

Donald  L  Bauer, 

Acting  AssiskuHSecrelary  for  FoesiJ  Energy. 
(FR  Doc.  85-27510  Filed  ll-18-«5:  8:45  am] 
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National  Coal  Council,  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conwrittee  Act  (Pub. 
L  92-463.  86  Stat.  770).  notice  is  Imreby 
given  of  the  following  meeting: 

Name:  National  Coal  Coimcil. 

Date  and  Time:  Thursday,  December  12, 
1985;  2:00  p.m.  to  4.-00  pjn.  Friday,  December 
13, 1985;  9:30  ajn.  to  n;30  am. 

Place;  Wegtin  Hotel,  1672  Lawrence  Street 
Denver,  Colorado. 

Contact:  Cecilia  MacCatthy,  US. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-23).  Washington,  DC  20545  Telephone: 
301/353-2848. 

Purpose  of  the  Council:  To  provide  advice. 
information,  and  recarnmendations  to  the 
Secretary  of  Energy  on  matters  Peistiog  to 
coal  and  coal  industry  issues. 

Teatadve  Agenda: 

Thursday 

—Opening  remarks  by  the  Chanman 
— Brief  presentations  by  representatives 

of  the  Departments  of  Energy, 

Commerce,  brterior,  and 

Transportation,  and  the  Enviromental 

Protection  Agency 
— Questions  and  comments  from 

National  Coal  Council  members 
—Public  Comment— 10  Minute  Rule 
— ^Adjournment 

Friday 

—Call  to  Order  by  John  N.  Dalton, 

Chairman 
—Remarks  by  the  Chairman 
—Report  of  the  Coal  Pohcy  Committee 
— Report  of  the  Finance  Committee: 

Presentation  of  the  1986  budget 
— Consideration  of  administrative 

matters:  Report  of  the  Executive 

Directon  Presentation  of  the  Articles 

of  Incorporation  aad  %law8 
— Discussion  of  any  other  business 

properly  brought  before  the  National 

Coal  Council 
—Public  Comment— 10  Minute  Rule 
— Adjourmnent  ^ 

Public  Partidpalion 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Council  iS  empo%vered 
to  conduct  the  meeting  in  a  fashion  that 


will  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Council  will  be  Qermitted  to  do  so, 
either  before  or  after  the  meeting. 
Members  of  Sre  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Cecilia 
MacCarthy  at  the  address  or  telephone 
mmiber  listed  above.  Requests  nmist  be 
received  at  least  5  days  prior  to  the 
n»eeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript 

Available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Public  Reading  Room.  Rotim  l£-19fl, 
Forrestal  Building.  1000  Independence 
Avenue  SW.  Washington.  DC,  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Issued 
at  Washington,  D.C.  on  November  14, 
1985. 
).  Robert  Franklfai, 

Deputy  Advisory  Committee  Manaaement 

Officer. 

[FR  Doc.  85-27509  Filed  11-18-85;  8:45  am) 

BtLUNS  CCK  SS5B  S1-M 


ccofwntlc  neguMtory  AdinhiistiuUon 

ProposMl  CbmbiH  Onter;  AWanc*  Oil 
and  Itefiirinf  Co. 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  proposed  consent 
order:  opportnnity  for  comment. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  tfie  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  with  Alfiance  Oil  and 
Refining  Company  (Alliance)  concerning 
crude  oil  resales  by  the  firm,  and 
provides  an  opportunity  for  public 
conmient  on  the  terms  and  conditions  of 
the  proposed  Consent  Order. 
DATE:  Comments  by  December  19. 1985. 
ADOMOS:  Send  comments  to  Alliance 
Consent  Order  Comments,  US. 
Department  of  Energy,  500  Dallas  Street. 
One  Allen  Center.  Suite  660,  Houston. 
Texas  77002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Webb.  Director.  Economic 
Regulatory  Adminiatraiion.  U.S. 
Department  of  Energy,  500  Dallas  Street. 
One  Allen  Center,  Suite  660  Houston. 
Texas  77002.  718/229-3715.  (Copies  of 
the  Consent  Order  may  be  obtained  free 
of  cfaai^  by  vwriting  or  calling  this 
office.) 


'MKMMMmON:On 
October  21, 1985.  *e  ERA  executed  a 
proposed  Consent  Order  with  Alliance 


of  Houston.  Texas  for  $2,500,000.  Under 
10  CFR  205.199(b).  a  proposed  Consent 
Order  which  involves  the  sima  of 
$500,000  or  more,  excluding  interest  and 
penalties,  becomes  effective  no  sooner 
than  thirty  days  after  publication  of  a 
notice  in  the  Federal  Register  requesting 
comments  cooceming  the  proposed 
Consent  Order.  Although  ERA  has 
signed  and  tentatively  accepted  the 
proposed  Consent  Order,  the  WA  may, 
after  consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order  or 
issue  the  Consent  Order  as  signed. 

I.  Background 

Alliance  Oil  and  Refining  Company 
(Alliance)  is  a  crude  oil  reseller.  Its  first 
resale  of  cmde  oil  occurred  in  February 
1978;  consequently.  Alliance's  activities 
were  covered  by  the  provision  of  10  CFR 
Part  212.  Subpart  L.  ERA  audited  the 
firms  crude  oil  resales  for  the  period 
February  1978  through  December  1960  to 
determine  Alliance's  compliance  %vith 
these  regulations.  The  audit  concluded 
that  in  certain  months  during  the  audit 
period,  Alliance's  average  markup 
exceeded  the  permissible  average    - 
markup. 

The  principal  issue  between  the 
parties  centers  on  the  application  of  die 
provisions  of  10  CFR  212.183(c).  Alliance 
contends  that  all  of  its  sales  during  the 
audit  period  were  lawful  pursuant  to 
those  provisions.  There  are  several 
factual  and  legal  issues,  however, 
pertaining  to  application  of  the 
provisions  of  10  CFR  212.183(c)  that 
have  not  been  finally  resolved. 
Depending  upon  the  eventual  outcome 
of  one  or  more  of  these  issues,  the 
aBeged  violation  by  Alliance  could  be 
substantially  more  or  less  than  the 
$2,508,000  that  the  company  has  agreed 
to  pay.  In  these  circumstances,  it  is  the 
opinion  of  ERA  that  a  lump  sum 
payment  of  $2,500,000  by  Alliance  is  a 
satisfactory  compromise  of  the  audit 
This  amount  includes  interest. 

II.  Refamds 

Under  the  Consent  Order.  Alliance 
will  pay  the  sum  of  $2,500,000  to  DOE 
within  60  days  after  the  effective  date  of 
the  Consent  Order.  The  DOE  shall  direct 
that  these  monies  be  deposited  in  the 
"Deposit  Fund  Escrow  Account" 
maintained  by  the  U.S.  Treasury.  ERA 
was- unable  to  readily  identify  the 
ultimate  injured  parties  due  to  the 
nature  of  the  alleged  violations  and  the 
complexities  of  petroleum  marketing. 
The  refiind  will  be  disbursed  pursuant  to 
the  procedures  of  It)  CFR  Part  205, 
Subpart  V. 
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UI.  Submission  oi  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  Consent 
Order  to  the  address  given  above. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  with  the 
designation  "Comments  on  Alliance 
Consent  Order."  The  ERA  will  consider 
all  comments  it  receives  by  4:30  p.m 
C.S.T.  December  19, 1985.  Any 
information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  procedures  in  10  CFR  205.9(f). 

Issued  in  Washington,  D.C.  on  the  12th  day 
of  November,  1985. 

AvTom  Landesman, 

Director,  Office  of  Enforcement  Programs, 
Economic  ReguJatory  Administration. 
[FR  Doc.  85-27512  Filed  11-18-85;  8:45  am] 

BILLING  COOE  64S0-01-M 


Amended  Proposed  Remedial  Order; 
Port  Petroleum,  Inc. 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  an  Amended 
Proposed  Remedial  Order  whch  was 
issued  to  Port  Petroleum,  Inc.  This 
Amended  Proposed  Remedial  Order 
alleges  pricing  violations  in  the  amount 
of  $6,292,351  plus  interest  in  connection 
with  the  purchase  and  resale  of  crude  oil 
during  the  period  October  1978  through 
December  1980. 

A  copy  of  the  Amended  Proposed 
Remedial  Order,  with  confidential 
information  deleted,  may  be  obtained 
from  the  Office  of  Freedom  of 
Information  Reading  Room;  U.S. 
Department  of  Energy;  Forrestal 
Building;  1000  Independence  Avenue, 
SW.;  Room  lE-190;  Washington,  DC 
20585  or  by  calling  (202)  252-6025. 
Within  fifteen  (15)  days  of  publication  of 
this  Notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals;  U.S. 
Department  of  Energy;  Forrestal 
Building;  1000  Independence  Avenue 
SW..  Room  6F-078:  Washington,  DC 
20585,  in  accordance  with  10  CFR 
205.193 

Issped  in  Dallas,  Texas  on  the  5th  day  of 
Noveml)er,  1985. 
BenLemos, 

Director,  Office  of  Field  (derations. 
Economic  Regulatory  Administration. 
(FR  Doc.  85-27511  Filed  11-18-85;  8:45  am] 

BILLMta  COOE  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TA85-5-1-000. 001  and  TA86- 
1-1-000,001] 

Alabama-Tennessee  Natural  Gas  Co.; 
Revised  PGA  Rate  Adjustonent 

November  12, 1985. 

Take  notice  that  on  November  6, 1985, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Teimessee),  Post 
Office  Box  918,  Florence,  Alabama, 
35631,  tendered  for  filing  Sixth  Revised 
Sheet  No.  4  and  Seventh  Revised  Sheet 
No.  4,  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  These  tariff 
sheets  are  proposed  to  become  effective 
September  9, 1985,  and  October  23, 1985, 
respectively.  Alabama-Tennessee 
requests  that  there  be  granted  any 
necessary  waivers  of  the  Commission's 
Regulations  to  accomplish  those 
proposed  effective  dates. 

Alabama-Tennessee  states  that  the 
purpose  of  the  revised  tariff  sheets  is  to 
reflect  spot  market  purchases,  and  the 
rates  of  its  supplier,  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco,  Inc.,  filed  on  October  15, 1985, 
in  Docket  No.  TA86-1-9-000,  to  be 
effective  October  18, 1985. 

Sixth  Revised  Sheet  No.  4  provides  for 
the  following  rates: 


Rates  after 

Rate  schedule 

current 

ad|ustiiierrl 

6-1: 

Demwid: 

D, 

$7.53 

0^ .   

oe.26« 

f>>innio#ly    . 

12J5« 

Gat _     .._ 

41S.79« 

SG-1: 

CoffWTxxlity  ....w^....^...— ~— »-.^....»~..-..-.-.— . 

21.<1« 

Gas 

462.24« 

M: 

Conwnodity »^ -.. 

1671« 

Gas 

436.69* 

Seventh  Reviseji  Sheet  No.  4  provides 

for  the  following  rates: 

Rates  after 

Rate  schedule 

curT8nt 

ttdfustfTMnt 

Q-1: 

Demand: 

0 

r.53 

D» 

06.26* 

Convnodity 

12.85* 

Gas 

278.76* 

SG-1: 

Conwnodity »«....«. «. 

21.41* 

R^                      

32S.21* 

M: 

16.71* 

Off                                             

29966* 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 


DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli. 
Secretary. 

[FR  Doc.  85-27561.  FUed  ll-lft-«5;  8:45  am] 
BtLLINQ  cose  S717-01-M 


(Oocfcet  Na  ER8S-10S-4)00] 

Bangor  Hydro-Electric  Comfiany;  FWng 

November  12, 1985. 

Take  notice  that  on  November  1, 1985, 
Bangor  Hydro-Electiric  Company 
(Bangor)  tendered  for  filing  a  Sales 
Agreement  (Agreement)  made  as  of 
November  1, 1985  between  Bangor  and 
Central  Maine  Power  (CMP)  for  the  sale 
of  system  power  by  Bangor  to  CMP. 

Bangor  states  that  the  Agreement 
provides  for  a  capacity  and  energy  sale 
of  10,000  kilowatts  from  Bangor's  system 
to  CMP.  The  Agreement  provides  that 
CMP  pay  for  the  capacity  at  the  rate  of 
$15.00  per  kilowatt  per  year  and  for  the 
actual  energy  costs. 

Bangor  requests  an  effective  date  of 
November  1, 1985,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement 

A  copy  of  this  filing  was  mailed  to 
CMP. 

Any  person  desiring'to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NR.  Washington. 
DC.  20426),  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385-2H. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-27672  Filed  11-18-85;  8:45  am] 
nujNO  cooc  mr-oMi 
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BoatoB  Etfaon  Cooapany;  FUDg 

November  13, 1985. 

Take  notice  that  an  October  30. 1985 
Boston  Edison  Company  (Edison) 
tendered  for  filing  the  original  and  one 
conformed  copy  of  a  Notice  of 
Cancellation  of  Rate  Schedtile  FERC  No. 
133.  The  rate  schedule  to  be  cancelled  is 
an  exchange  agreement  between  the 
Town  of  Braintree  (Massachusetts) 
Electric  Light  Department  and  Edison. 
The  letter  order  accepting  this  rate 
schedule  for  filing  was  issued  on 
October  21. 1981  (Docket  No.  ER81-716). 
The  reason  fior  the  cancellation  is  that 
the  contract  has  termmated  in 
accordance  with  its  terms.  Since  the 
underlying  contract  is  no  longer  in 
effect,  Edison  wonid  cequest  a  waiver  of 
notice  provisions  of  18  CFR  35.15  and 
would  fnrdier  reqoest  that  the 
cancellation  of  each  become  effective  on 
October  25. 1985.  Also  enclosed  for 
mfonnation  was  a  summary  of 
transactions  which  took  place  under  this 
rate  prior  to  ita  expiration. 

Any  person  deviring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regnlatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetb  F.  nnmb. 
Secretary. 

[FR  Doc.  85-27548  Rled  11-18-85;  8:45  am] 
MUJMG  COOE  arff-ot-M 


[DodwtHa 


129-mi 


Central  Illinois  Ught  Company;  FNing 

November  13, 1985. 

Take  notice  that  on  November  1. 1985. 
Central  Illinois  Light  Company  (CILCO) 
tendered  for  filing  proposed  rate 
changes  for  full-requirements  service  to 
the  Villages  of  Riverton  and  Chatham. 
Illinois.  The  increases  are  to  become 
effective  on  January  1, 1986. 

The  increase  to  Riverton  reflects  a 
settlement  agreement  between  CILCO 
and  Riverton  which  provides  for  a 
phase-in  through  the  end  of  1990. 


The  filing  states  that  CILCO  was 
unable  to  obtain  a  settlement  with 
Chatham  and  that  no  phase-in  is 
proposed  as  to  it. 

The  filing  states  that  the  total  increase 
to  Chatham  and  Riverton  does  not 
exceed  SaoOiieeo  based  upon  actual 
billing  data  for  twelve  months  ending 
September  30, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Caprtol  Street,  NE..  Washmgton, 
DC.  20426),  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
21, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pnbHc  inspection. 
Kenneth  F.  numb. 
Secretary. 

[FR  Doc.  85-27548  Filed  11-18-85;  8:45  am] 
HtUMQ  COOE  »m-9i-m 


[Oockvt  No.  d86  S6  000] 

Cititew  Energy  Corp.  and  Citizens 
Resources  Corp.;  Application 

November  12, 1985. 

Take  notice  that  on  November  1, 1985, 
Citizens  Energy  Corporation  and 
Citizens  Resources  Corporation 
("Citizens ")  filed  in  Docket  No.  C186- 
56-000  an  AppUcation  for  Certificates  of 
Public  Convenience  and  Necessity  and 
for  Approval  of  Limited-Term 
Abandonments.  Specifically,  Citizens 
requests  authority  on  its  own  and  its 
producer-suppliers  behalf  to  make  sales 
for  resale  in  interstate  commerce, 
without  supply  or  market  Umilations,  of 
NGA  gas  for  which  the  maximum  lawful 
price  is  higher  than  the  NGPA  section 
109  price  and  to  temporarily  abandon 
previously  certificated  sales  for  resale  of 
such  gas.  Citizens  states  that  it  is 
requesting  authority  identical  to  that 
granted  by  the  Commission  on  October 
29, 1985  in  Docket  No.  CI85-633-000. 
Order  Permitting  and  Approving 
Limited-Term  Abandonments  and 
Granting  Certificates,  Tenneco  Oil 
Company,  et  al..  Docket  No.  C185-633- 
000  (issued  October  29, 1985). 

Citizens  states  that  its  application 
should  be  approved  because  it  is 
completely  consistent  with  the  authority 
granted  in  the  Order  of  October  29, 1985 


and  with  Order  No.  436,  issued  October 
9, 1985  in  Docket  RM85-l-00a 

It  appears  reasonable  and  coBsislent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  oormal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  22. 1985.  file  wkb  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  die 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  widi  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Comaiission's  Rules. 

Under  the  procedure  herein  poovided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phunt), 
Secretary. 
[FR  Doc.  re-27562  Filed  ll-18-«5:  8:45  am) 

BILLING  COBE  8n7-«1-ll 


NaERBS-TS-gom 


Commonwolth  Ediaon  Col;  FiUng 

November  13, 1985. 

Take  notice  tfiat  Commonwealth 
Edison  Company  on  November  4, 1985 
tendered  for  filing  Rate  80. 

Rate  80  provides  for  service  and  use 
of  the  facilities  necessary  to  enable  the 
City  of  Geneva,  Illinois  to  take  delivery 
of  electricity  bom  electric  utility 
suppliers  other  than  Commonwealth 
Edison. 

Copies  of  the  proposed  rate  schedule 
were  served  npon  the  Illinois  Commerce 
Commission,  Springfield,  Mlinois  and  the 
City  of  Geneva,  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426),  in  accordaiKe  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


\ 


not  serve  to  inake  prote«Uinto  p«rties  to 
the  proDeeding.  Aojf  penon  WMking  to 
become  a  party  moat  file  a  mobton  to 
intervone.  Copies  of  this  ftbag  aie  on  file 
with  the  rnaMiiBston  and  ate  availatde 
for  puliiic  iaspectioo. 
KaaMlIiF.PiiHib. 
Secretary.  - 
|FR  Doc.  86-27560  Filed  11-IS-tS:  fti45  aoi} 


[Docket  No.  Em6-169-«m7 
CommoMMaNb  Edaon  Co^  fWmg 

November  13, 1985. 

Take  notice  that  Commonwealth 
Edison  Company  on  November  6, 1985 
tendered  for  filing  proposed  chaqges  in 
its  FERC  Hectric  Service  Tariff  Rate  78B 
and  Ri0Br8A. 

Trie  Ounipaiiy  states  tftat  the  fifing  is 
let^uneu  to  coBply  with  the  provisions 
of  a  previously  approved  Settlement 
Agreement  and  Hectric  Senrioe 
Contracts  with  its  wtmlessle  immicipel 
custdDMrs.  increased  rstee  effective 
October  29,  IflBS  wM  residt  in  increased 
anaoA  levennes  of  appcoxiaMtely 
$2,370,00. 

Cofnes  of  die  filing  iwere  served  apao 
the  nmrnr ipsiities  afiectad  by  the  fihog 
and  the  UUaots  Comflsetce  GoiMiussiQB. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  BO&Hi  to 
intervene  or  pioiest  wi&  the  Federal 
Energy  ReguLtoiy  Commission.  82S 
North  Capitol  Street.  NE^  Wasluagton. 
DC  20<26.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practiae  and  Procedure  (18  CFR  385,211, 
3SSJn4\.  AQ  such  motions  or  protests 
should  be  filed  on  or  before  November 
22. 1985.  Protests  wiB  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  senile  to  make  protestmits  parties  to 
the  proceecfing.  Any  person  wishing  to 
beooaae  a  party  raast  file  a  motion  to 
in terveae.  Copies  of  this  filing  are  on  file 
with  the  Caanissian  and  are  available 
for  pnhlic  iimpectioB. 
Kenneth  F.  I 


Secretary. 

fFK  Doe.  K-Z7551  Piled  11-18-06;  6:4S  bb) 

BILUNOi 


[Docket  No.  ER86-132-0001 

Tha  Connecticut  Llytil  snd  Power  Co.j 
TrMwiiMMoii  AQTsefiMnt 

November  13.  ttSS. 

Take  aotioe  that  on  November  1. 1985, 
The  Coaaedkut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  a 
proposed  rate  schedule  with  respect  to  a 
Transmission  Agreement  dated  October 


2B,  1985  between  (1)  CLftP  and  Western 
Massachasetts  Hedric  Company 
(WftffiOO  and  togeter  with  CLftP,  die 
NU  Companies)  and  (2)  Westfidd  Gas 
and  Electric  Departoiefit  fHWCftE^. 

CLAP  states  mat  the  Transmission 
Agreement  provides  for  transmission 
services  to  WG&E  for  the  wheeling  of 
entitlements  in  units  owned  by  Peabod^ 
KfunicipalLi^  Plant,  Danvers  Electric 
Elepartment,  and  North  Attleboro 
Muncjpal  Electric  Light  Department 
during  the  period  from  October  28. 1985 
to  November  30, 1986. 

The  transmission  charge  rate  is  a 
weekly  rate  equal  to  one-fifty-second  of 
the  estimated  annual  average  cost  of 
transmission  service  on  the  electric 
transmission  system  of  the  NU 
Companies  deteimined  is  accordance 
with  Appendix  A  and  Exhibits  I,  II  and 
R!  thereto,  orthe  iraBsmsBion 
Agreetnent.  Tns  wmluy  trunsiutssien 
chaise  is  detennined  by  tiie  product  of 
(i)  the  transmission  citarge  rale  t$/kW- 
week),  and  pi]  the  number  of  kilowatts 
WG&E  is  entitled  to  receive  during  such 
week. 

CL&P  retpmsts  that  the  Gouaissian 
waive  its  staockardBotiBe  period  and 
permit  die  Transmission  Agreement  to 
becoBie  cfiective  on  October  28.  ]1>5. 

WkffiCO  has  filed  a  certificate  of 
concunence  in  this  dodcet. 

CL8P  states  that  copies  of  Ais  rate 
schedule  have  been  mailed  or  delivered 
to  CL«P.  W\ffiCO  and  WG»E 
(Westfield,  Massachusetts]. 

CL&Pfiirther  states  that  the  filing  is  in 
accordance  urith  Section  35  of  the 
Commission's  Regulatiaas. 

Any  persm  desiring  to  be  heard  or  to 
protest  said  applicalioB  shoald  file  a 
motiffli  to  inter«eneorpiiDtest  with  the 
Federal  Energy  Ragnaltory  Conunission. 
8S5  Nvth  C^tnl  Street  NE.. 
WaaUngton.  DC  20^6,  in  accordance 
with  Raks  210. 2n  and  234  ol  the 
Commission's  Rules  of  ftactice  and 
Procedures  flS  CFR  385.21flt  38&2n  and 
S85.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
21, 1985.  Picrtests  WiB  be  conaideied  by 
the  Coiaanssion  in  detenn&riwg  ^le 
appropriate  action  to  be  taken,  bat  wffi 
not  serve  to  make  protestants  pcvties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Cofries  of  tfm  appBeation  are 
on  file  with  the  Commfssion  and  are 
available  for  public  inspection. 
KenneOi  F.  Plumb, 
Secretary. 
[PR  Doc.  85-27464  Filed  11-18-85;  8:45  am] 

BtLUfM  CODE  •717-01-M 
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Connecticut  Ught  &  Power  C04 

November  13, 1985. 

Take  notice  that  on  November  1. 1985 
Connecticut  Light  *  Power  Company 
tendered  for  filing  for  itself  and  as 
successor  by  merger  with  the  Hartford 
Electric  Light  Omnpeny  and  on  behalf  of 
Western  Massachusetts  Electric 
Company  and  Boston  Edison  Company 
Notices  of  Termination  of  the  ioUownng 
Rate  Schedule: 

CL&Fs  Rate  Schedale  FK  No.  10&. 

Any  person  <lpstring  to  he  beard  or  to 
protest  said  filing  should  file  a  saetion  to 
intervene  cr  protest  wid)  the  Federal 
Energy  Regaletoiy  Cowmiasion.  825 
Nvth  Capital  Street.  NE^  Washington. 
DC.  20426,  in  accordance  with  Rides  211 
and  214  of  the  CommisBian's  Rates  of 
Practive  and  ftocadure  (IB  CHI  385.211, 
385.214).  All  such  motions  or  protests 
shottkl  be  fited  on  or  beiore  November 
2a  1965.  Proteate  wtt  be  considered  by 
the  Commission  in  detenmnoig  the 
appropriate  actian  to  be  taken.  b«t  wiO 
not  serve  to  make  prote^ants  parties  to 
the  pnceedmg.  Any  person  widnng  to 
become  a  party  suit  file  a  moton  to 
iuteiVKue.  CkifiPM  of  this  filing  are  on  &e 
with  the  Cnmeriasion  and  are  availabfe 
for  pnfatic  inspection. 

Secretary. 

[FR  Doc.  86-27R2  Piled  tl-t8-85;  8:45  amj 

SRUNQ  coec  enr-vi-a 


f  Doekst  Noi  mU-9T-Wm 

Connecticut  Ught  and  Peomr  €0^ 
Filing 

November  12, 1985. 

Take  notice  that  on  October  31, 1985 
Connecticut  Light  and  Power  Company 
tendered  for  fiHng  a  Notice  of 
Termination  of  Ae  foDowfng  rate 
schedule: 

CL&Fs  Rate  FPC  No.  126 

Any  person  desiring  lobe  heard  or  to 
protest  said  fifing  alniaid  fite  a  motion  to 
intervene  or  proteatmilh  the  Federal 
Energy  Regidatary  Oniniiisiiiii,  825 
North  C^ritol  Street  NR.Warfiingtun. 
D.C  aOQ^  in  aooordance  with  Rates 
211  and  214  of  the  Cammimian^  Sotea 
of  Practice  and  I^ooBihne  ttt  CFR 
385.211. 385.214).  All  sach  motiana  ar 
protests  shonkl  be  filed  on  or  before 
November  m  19K.  Protests  win  be 
cousateied  by  the  CwamisBion  in 
detenaunng  the  ^propciate  action  to  be 
taken,  bnt  wiQ  not  aeras  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


Federal  Regfatar  /  Vol  50>  No.. 323  /  Tue»day.  November  19.  1985  /  Noticeg 


of  this  niing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kannath  F.  Phimb, 

Secretary. 

[FR  Doc  85-27573,  Filed  11-18-85;  8:45  am] 

WJJNS  coof  CTtT-ava 

[Docket  Na  ERM-12S-0Q01 

Conaumere  Power  Co;  Filing 

November  13, 1985. 

Take  notice  that  on  November  1, 1965, 
Consumers  Power  Company 
Ctkinsumers")  tendered  for  initial  filing 
three  Service  Agreements  for 
Experimental  Prescheduled  Intemiptible 
Wholesale  Electric  Service  with  the 
Cities  of  Bay  City,  Hart  and  St  Louis. 
Michigan. 

Copies  of  this  filing  were  served  upon 
the  parties  and  the  Michigan  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washingtoa 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385^4).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
21. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phtmb. 
Secretary. 
[FR  Doc.  85-27553,  Filed  11-18-85;  8:45  am] 

aiLLINQ  CODE  t717-01-« 


[Docket  Na  ER-a6-11»-000 
El  Paao  Electric  Co.;  Filing 

November  12, 1985. 

Take  notice  that  on  November  1. 1985. 
El  Paso  Electric  Company  (El  Paso) 
tendered  for  filing  a  notice  of 
cancellation  of  FERC  Rate  Schedule  No. 
17  between  El  Paso  and  Texas-New 
Mexico  Power  Company. 

El  Paso  requests  an  effective  date  of 
November  1, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 


DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considerd  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conmiission  and  are  available 
for  public  inspection. 
Kennetii  F.  Ptomb, 
Secretary. 

[FR  Doc  85-27574  Filed  11-18-85;  8:45  am] 
Muan  cooc  nn-w-m 

[DockM  Na  CWft-34-000] 

Entrada  Corp.;  Application  of  Entrade 
Corporation  for  Certincalea  of  Public 
Convenience  and  Necpaaity,  for 
Ordera  Approving  Pre^jirantad 
Abandonment  and  for  Temporary 
Caftlflcalee 

November  12. 1985. 

Take  Notice  that  on  October  24, 1985, 
EnTrade  Corporation  (EnTrade), 
pursuant  to- sections  4  and  7  of  the 
Natural  Gas  Act  15  U.S.C.  717(c)  and 
717(f)  (1982)  (NGA),  Part  157  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
18  CFR  Part  157  (1964),  and.  in 
particular.  18  CFR  157.17  (1984),  applied 
for  certificates  of  public  convenience 
and  necessity  and  for  orders  approving 
pre-granted  abandonment  on  behalf  of 
the  interstate  pipelines  specified  in  its 
application,  authorizing  transportation 
of  natural  gas,  and  pre-granted 
abandoment  thereof,  to  enable  the 
transactions  described  in  Appendix  A 
hereto  to  continue  through  the  1985-86 
winter  heating  season  to  March  31. 1986. 
Further,  EnTrade  requested  the  issuance 
of  temporary  certificates  by  the  Director. 
Office  of  Pipeline  and  Producer 
Regulation  under  his  delegation 
authority  set  forth  in  18  CFR  375.307.  due 
to  the  emergency  need  for  these 
transactions  to  continue,  all  to  be 
effective  on  or  before  November  1. 1985. 
as  more  fully  described  in  the 
Application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

AppUcant  states  that  currently, 
EnTrade  is  marketing  146  MMcf  per  day. 
of  which  almost  140  MMcf  per  day  is 
moving  through  the  interstate  pipeline 
system.  Approximately  70  MMcf  per  day 


is  being  transported  under  a  pipeline 
special  mariceting  program  (SN^)  which 
will  terminate  on  October  31.  Of  the 
remaining  70  MMcf  per  day,  almost  50 
MMcf,  is  being  transported  under 
pipeline  blanket  certificates  with  the 
majority  transported  under  Order  No. 
234-C.  Much  of  this  gas  is  being 
transported  by  a  pipeline  which 
currently  indicates  to  EnTrade  that  it 
will  not  file  the  statement  required  by 
new  i  284.223(g)(2)(i)  before  November 
1, 1985.  This  means  that  absent  the 
authority  sought  here,  EnTrade'a 
business  could  drop  precipitously  on 
November  1. 1985. 

Attached  as  Appendix  A  is  a 
description  of  the  transactions  for  which 
transportation  and  pre-granted 
abandonment  authority  is  sought  in  the 
application.  These  transactions  involve 
the  purchase  of  natural  gas  by  EnTrade 
from  various  producers  at  the  wellhead 
for  resale  to  high  and  low-priority  end- 
users.  The  majority  of  these  transactions 
are  authorized  to  continue  through 
October  31, 1985.  pursuant  to  (1)  The 
Commission's  Order  No.  319  blanket 
certificate  program;  or  (2)  the 
Commission's  Order  No.  234-C  blanket 
certificate  program.  Absent  further 
action  by  the  Commission,  it  is  asserted, 
either  in  the  context  of  the  instant 
application,  EnTrade's  application  in 
Docket  No.  CI85-702-000,  Docket  No. 
RM85-1.  or  some  other  docket  the 
majority  of  these  transactions  will 
terminate  on  October  31.  partly  as  a 
result  of  the  issuance  of  Order  No.  436 
by  the  Commission  on  October  9. 1985. 
EnTrade  estimates  that  the  termination 
of  the  effected  transactions  on  October 
31, 1985  will  result  in  lost  gas  sales  of 
around  50  MMcf  per  day. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  22. 1985,  file  witii  tiie  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
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parties  to  ths  ptoceedfn^  Any  person 
'wishing  to  become  b  purty  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  ttierein  most  file  a  petition 


_ 


to  fiHefrene  in  sccoraance  witti  tite 
Conunission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  win  be 

Appendix  A.— Entiwoe  Ftowwie  6*s 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  nearing. 
KmiiMth  F.  Hninb, 

Secretary. 


Customar 


N  Tacti  SpacMy  SImI  Ca«- 


ChMtti  aSuA.  Iw. 

ChrysUr  Qxp 

CootoMMFft 


Oow  fVTtninQ  Co^^ 

FarttU  Manutactulng  Co.. 


Federal  Mogul  Corp.. 

Greed  Rivar  Steal 

Hayea-Altxon 


Hammarmll  Paper  Co . 
Jaaa*  near  Cttp 


KnaitfFibarl 


Logan  Mumnum  Co 

MiddMown  Papertx>afd  Oo .. 

Mtssoun  Poniand  Cement 

Nenpart  Sleet  Coip 

InlematioruU  PermaMe,  Irtc. ., 

Ralston  Purina  Co 

Rock-Tenn  Co „ 


Sharp  Canning  Co.. 

SodttMnn  Co 

iCo~ 


A.E  SWey  Mf»  Co 

StBuHoT  Cnsnucfli  Co ». 

TiBiaU  LnbciiHuiufc  he 
U.S.  Owsum  Co 


US  Gypsun  Co 

VartMll  Alfalfa  IMs.  hK 

WtmmGam ._ 


Codes: 


Dally 
vokima 


UK 

NATRiL— Nalioral.  Fuel  Gas  Siwly 

Cor 

WKG — Wuatt.111  K«ntucl<y  Gas  Co., 

CG&E— The  Cnconali  Qaa  S  Claetnc 

Co 

BGCE— BMtmorc  Gas  A  EteOric 


1050MM 
43322 


PPL  No.  t 


MGPL 

UGPL 

OGPL 

UGPL 

COLGF 

UGR. 

pePL 

UGPL 
UGPL 
TGTC 

UGPL 
UGPL 

PEPt 
PEPL 
06PL 
PEPL 


TGTC 

UGPL 
TGTC 
PS^ 
UGPL 
USPt 
OGPL 
PEPL 

UGR. 

UGPL 

UGPL 
UGPL 
UGPL 
UGPL 
TGTC 
U&t 
TGTC 
OGPL 
UGPL 
PEPL 


PPLtlO.2 


OQiaF 

TGTC 

COLGF 

COLGF 

COL 

COLGF 

COLGF 
TGTC 


COLGF 
TGTC 


COLGF 


TGTTC 

TRUNK 
COLGF 
OOLSF 
T6TC 


COUjF 
TGTC 

SONAT 

TGTC 

COLGF 

TGTC 

TGTC 

TGTC 
COLGF 


PPL»to.3 


QQL 

COL 
COL 
CQl 

COL 

COL 


COL 


cot 


QOL 
COL 


COL 


COL 


OOL 


iDC 


NMTUL 

WKO 
CGAE 
OGSE. 

BS&E 

CGAE 

MDGAS 

HOHiO 

CARROL 

»DGAS 

WOHIO 

WK6 

CQMPOW 

OONPOW 

t«ATFUL 

MCHGS 

UICHGS 

MICHGS 

MOSAS 

WKG 

cesE 

UNCir 

CGaE 

CGAE 

Lj61E 

INOGAS 

INOGAS 

WOMO 

WKS 

AUGL 

mOGAS 

MOUNTR 

UISSVL 

INDGAS 

MDSAS 

IND6AS 

MISSVL 

WOMO 

WOQAS 


Producar 


UER  Marketing.. 


DaviaOa.. 
Davis  ON.. 


Davis  0«.. 


MalziiiyBr  ^rtrotaum.. 
LR  Resources  II . . 
Qunoco  Petroleua^l 

Davis  Oil 

LR.  Resourcn  II ... 
Grigsby  Petrotoum.. 


Davis  Oil 

LR.  Resources  II . 

FoM 


Diamond  Sharraock.. 
UEH  Marlcetng.. 


Atganaa  Enargr  Co^. 
Dianji  iai- 


OlanvrvS  SlMmivck 
Sngshr 


UER 

TXO 

Umon  Tatas  Co^ 

DavaOII _ 

LR  nwoiwi  t. 

UER  Marfeatmg 

Snyder  0»  Co 

Damson  Qi  Coip. 
OaMsQi 


Davis  on. 
UER  I 

Daws  Oa 

LR.  Resources  II .. 
LR.  noaowcaa  ».. 
Crystal  ai( 
Davn  Oil 


LR.  Resouoaall 

Davis  Oil 

Ckaaooo  Palrotaun.lnc.. 


Codaaackon 


90%2MC. 
234C 


234C. 

234C  and/or  319. 

234C. 

2MC 

234C. 

234C. 

9%aa$c. 

95%  319. 

SMC 

234C 

23«£aM«ia(319. 


SMC 

f94C  ana/or  3Ml 


S%230C. 
9S%3ia 
JS4C. 

SMC  ant/or  3fa 

2MC- 

234C  and'or  319 


234C 
Z34C. 

234C 
Z34C. 

2MC. 


234C. 

Z94C 


2MC 


234C. 
234C. 
234C 


INDGAS— Indiana  Gas  ft  Eiectoc 
WOHIO— West  Ohio  Gas  Co., 
CARROL— CarroWon  Utilities 
CONPJW— Consumers  Power  Co.. 
MICHGS— Miclxgan  Gas  Ca 


UNCTT-Unilad  CHies  Gas  Co. 
LG&E— Louisviila  Gas  t  ElKHic 
ATLGL— Atlanta  Gas  Li^  Co 
MOUNTR— UcwMavner  Qas  Ca. 
MISSVL— Mississippi  Valley  Gas  Co. 


[ni  Doc.  85-27563  Filed  11-18-85;  8:45  am] 

BILL94G  COOe  S7t7-OI-H 

[Dodiet  No.  ER  M-135-e00l 
Florida  Power  Corp.;  Filing 

November  13, 1985. 

The  filing  Company  submits  the 
foHowing; 

Take  notice  that  on  November  1, 1985, 
Florida  Power  Corporation  [Florida 
Power)  tendered  for  filing  a  Contract  for 
Interchange  Service  dated  November  1. 
1985,  providing  for  interchange  service 


between  Florida  Power  and  tfie  Utilities 
Commission,  the  City  of  New  Smyrna 
Beach.  Florida.  Florida  Power  states  that 
Florida  Power  and  City  of  New  Smyrna 
Beach  have  an  existing  contract  for 
interchange  service  designated  Florida 
Power's  Rate  Schedule  FERC  No.  87. 
The  Contract  for  Interchange  Service 
dated  November  1. 1985  cancels  and 
supersedes  the  previous  contract. 
Florida  Power  requests  that  the 
Contract  for  Interchange  Service  be 
permitted  to  become  effective  November 
1, 1985  and  therefore,  requests  waiver  of 
the  sixty  day  notice  requirement  Copies 


of  this  fihng  have  been  served  upon  the 
Utilities  Commission,  City  of  New 
Smyrna  Beach,  Florida  and  the  Fhirida 
Public  Service  Comntssion. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  tiie  Federal 
Energy  Reguiatory  Cammission,  S2S 
North  Capitol  Steet  NE..  Washington, 
DC  20426,  in  aocoxlance  with  Rules  211 
and  214  of  the  Commissiaa's  Ruies  of 
Practice  and  Ptocedore  (18  CFR  38S.211. 
385.214).  All  such  moticms  «-  protests 
should  be  filed  on  or  before  November 
21, 1985.  Protests  will  be  coostdeied  by 
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the  Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kemwifa  F.  Plumb, 

Secretary. 

[FR  Doc  B5-27555  Filed  11-18-85;  8:45  am] 

■UMG  cone  «717-01HI 


[Docfctt  No.  ERM-IOe-000] 

Maho  Power  Co.;  FNing 

November  12. 1985. 

Take  notice  that  on  October  31, 1985 
Idaho  Power  Company  ("Idaho  Power") 
submitted  for  filing  its  tariff  for  Non-firm 
Transmission  Service  designated  FERC 
Electric  Tariff.  Original  Volume  No.  2. 

Idaho  Power  is  periodically  requested 
to  provide  transmission  service  for 
power  and  energy  available  in  the 
region  over  its  System  Transmission 
Facilities.  Idaho  Power  states  the 
submitted  tariff  would  bring  such 
transmission  service  transactions  under 
uniform  rates,  terms  and  conditions, 
including  service  provided  by  Idaho 
Power  to  other  entities  under  the  Inter- 
company Pool  ("ICF')  Agreement. 

Idaho  Power  requests  that  this  tariff 
be  allowed  to  become  effective 
December  30, 1985.  Idaho  Power  further 
states  that  service  agreements  and 
revisions  to  its  Index  of  Purchasers  will 
be  filed  as  conunitments  occur. 

Copies  of  this  filing  have  been  served 
on  all  ICP  members,  the  utilities  which 
have  recently  taken  non-firm 
transmission  service  from  Idaho  Power, 
the  Idaho  Public  Utilities  Commission, 
the  Oregon  Pubhc  Utility  Commissioner 
and  the  Nevada  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C  204^  in  accordance  with  Rules  211 
and  214  of  the  Cohmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Kemietfa  F.  Phuab, 

Secretary. 

(FR  Doc  85-27575,  Filed  11-18-85;  8:45  amj 

aauNO  cow  srir-oim 

[Docket  Na  ER85-461-004] 

Kansas  Gas  and  Electric  Co^  Refund 
Report 

November  12, 1985. 

Take  notice  that  on  October  31, 1985 
Kansas  Gas  and  Electric  Company 
submitted  for  filing  the  original  and  five 
copies  of  the  refund  report  for  Kansas 
Power  and  Light  Company  (KPL)  in 
accordance  with  Commission  Letter 
Order  dated  October  10, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regxilatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commision  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion -to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  are  are  available 
for  public  inspection. . 
Kenneth  F.  Plumb.  ..^ 

Secretary. 
(FR  Doc.  85-27585  Filed  11-18-85;  8:45  am] 

HLUNG  COOE  «717-01-M 


[Docket  Na  ER86-137-000] 
Ttw  Montana  Power  Co.;  Filing 

November  13, 1985. 

Take  notice  that  on  November  1, 1985. 
The  Montana  Power  Company 
(Montana  Power)  tendered  for  filing  a 
Contract  for  Interconnections, 
Transmission  Service  and  Inter-Utility 
Operations  with  the  Western  Area 
Power  Administration  (WAPA),  dated 
September  28. 1984.  pursuant  to  which 
Montana  Power  proposes  to 
interconnect  with  WAPA  and  transmit 
power  and  energy  for  WAPA  on  an 
excess  capacity  basis. 

Montana  Power  states  that  the 
Contract  supersedes  a  previous 
agreement  which  expired  by  its  own 
terms  on  October  15, 1984,  and  has 
requested  that  the  Contract  be  made 
effective  at  that  time. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426),  in  accordance  with  Rules  211 
and  214  of  the!  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
21. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pany  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-27556  Filed  11-18-85;  8:45  am) 
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(Docket  No.  ER86-136-000] 

Niagara  Mohawk  Power  Corp.,  Filing 

November  13, 1985. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk], 
on  November  4, 1985.  tendered  for  filing 
proposed  changes  to  rates  schedules  to 
increase  charges  for  delivery  of  power 
and  energy  to  industrial  customers 
receiving  Replacement  and/or 
Expansion  Power,  such  power  and 
energy  being  purchased  by  Niagara 
Mohawk  from  the  Power  Authority  of 
the  State  of  New  York  (Power 
Authority). 

Niagara  Mohawk  presently  has  on  file 
an  agreement  with  the  Power  Authority 
dated  February  10, 1961,  designated 
Rate  Schedule  FERC  No.  19  for,  among 
other  services,  supplying  and 
transmitting  power  and  energy  from 
Power  Authority's  Niagara  project  over 
Niagara  Mohawk's  transmission 
facilities  to  Power  Authority's  municipal 
and  cooperative  customers  and  certain 
industrial  customers  of  Niagara 
Mohawk. 

The  proposed  changes  would  increase 
the  charges  provided  under  Rate 
Schedule  FERC  No.  19  for  the  delivery  of 
power  and  energy  and  affect  those 
industrial  customers  receiving 
Replacement  and/or  Expansion  Power. 
An  effective  date  of  January  3. 1986  is 
requested.  In  addition,  the  same  rate 
changes  would  apply  to  delivery  of 
power  and  energy  by  Niagara  Mohawk 
to  certain  industrial  customers  from  the 
Power  Authority's  Fitzpatrick  Nuclear 
Plant  under  Niagara  Mohawk's  Rete 
Schedule  FERC  No.  95,  which 
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incorporates  by  reference  the  changes 
provided  under  Rate  Schedule  PERC  No. 
19. 

Copies  of  the  filing  were  served  upon 
the  attached  service  list. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  to  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capital  Street. 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  or 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motion  shall  be  filled  on  or  before 
November  21, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteetants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with 
Commission  and  are  available  for  public 
inspection. 
KeniMth  F.  Plumb, 
Secretory. 

[FR  Doc.  85-27557  Filed  11-18-1985;  8:t5  amj 
ABtLUNQ  CODE  CriT-OI-ll 


[Docket  No.  ER86-101-000]  \ 

Northern  State*  Power  Co. 
(Minnesota);  Filing 

November  13, 1985) 

Take  notice  that  Northern  State  Power 
Company  (Minnesota)  (NSP)  on  October 
31, 1985,  tendered  for  filing  proposed 
changes  in  FERC  transmission  service 
and  wholesale  rates. 

The  requested  increase  is  in  two  steps 
for  transmission  service  and  on  line 
transmission  service  customers.  The 
first  step,  which  is  calculated  on  a 
reduced  rate  base  and  on  a  return  on 
equity  of  13.5%,  is  in  the  amoung  of 
$24,B43.0a  or  1.5%,  in  calendar  year 
1988.  It  is  requested  that  the  first-step 
increase  be  permitted  to  become 
effective  on  December  31, 1985,  sixty 
days  after  the  date  of  this  filing.  The 
second  step,  based  upon  a  requested 
return  on  equity  of  15.25%,  is  in  the 
additional  amount  of  $100,001.00  in 
calendar  year  1986.  The  total  increase 
after  the  second  step  is  thus  $124,844.00. 
or  7.4%.  above  the  rates  in  effect  on  the 
date  of  this  filing.  It  is  requested  that  the 
second/step  increase  be  permitted  to 
become  effective  on  January  1, 1986. 
which  is  61  days  from  the  date  of  this 
pleading. 

The  requested  increase  is  also  in  two 
steps  for  wholesale  customers.  The  first 
step,  which  is  calculated  on  a  reduced 
rate  base  and  on  a  return  on  equity  of 
13.5%.  is  in  the  amoung  of  $1,823,595!00, 
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or  8.1%,  in  calendar  year  1986.  It  is 
requested  that  the  first-step  increase  be 
permitted  toJiecome  effetive  on 
December  31, 1985.  sixty  days  after  the 
date  of  this  filing.  The  second  step, 
based  upon  a  requested  return  on  equity 
of  15.25%,  is  in  the  additional  amount  of 
$1,019,808.00  in  calendar  year  1986.  The 
total  increase  after  the  second  step  is 
thus  $2,843,403.00,  or  12.6%.  above  the 
rates  in  effect  on  the  date  of  this  filing.  It 
is  requested  that  the  second-step 
increase  be  permitted  to  become 
effective  on  January  1. 1986,  which  is  61 
days  from  the  date  of  filing. 

NSP  states  that  the  proposed  rate 
increases  are  needed  because  operating, 
maintenance  and  capital  costs  have 
increased  since  the  present  rates 
became  effective. 

Copies  of  the  rate  schedule  change 
and  comparative  biUing  data  were 
served  upon  NSP's  customers  affected 
by  this  filing.  In  addition,  copies  of  the 
filing  have  been  mailed  to  the  Minnesota 
Public  Utilities  Commission,  the  North 
Dakota  Public  Service  Commission  and 
the  South  Dakota  PubUc  Ultilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  ot  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-27558  Filed  11-18-1985;  8:45  am) 
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[Docket  No.  ER86-1 16-0001 
Northern  States  Power  Co;  FHing 

November  12. 1985. 

Take  notice  that  Northern  States 
Power  Company  (Minnesota),  on 
November  1, 1985,  tendered  for  filing  the 
Municipal  Transmission  Service 
Agreement  Between  Northern  States 
Power  Company  and  the  City  of 
Mountain  Lake. 

The  Municipal  Transmission  Service 
Agreement  is  an  initial  rate  schedule 
filing.  The  Municipal  Transmission 


Service  Agreement  essentially  provides 
that  NSP  will  wheel  power  and  energy 
delivered  to  it  by  the  Western  Area 
Power  Administration  to  the  Interstate 
Power  Company  for  ultimate  delivery  to 
Mountain  Lake.  The  power  in  question 
has  been  sold  by  the  Missouri  Basin 
Municipal  Power  Agency  to  Mountain 
Lake.  "The  rates  and  charges  provided 
for  this  service  are  on  file  with  the 
Commission  for  similar  agreements  with 
other  cities. 

NSP  requests  the  Municipal 
Transmission  Service  Agreement 
become  effective  on  November  20, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426),  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commision  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Keuieth  F.  Plumb. 
Secretary. 

[FR  Doc.  85-27576  Filed  11-18-85;  8:45  am) 
MLLma  cooE  sru-otHi 


[Docket  No.  TA86-1-43-002] 

Northwest  Central  Pipeline  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  12, 1985. 

Take  notice  that  Northwest  Central 
Pipeline  Corporation  (Northwest 
Central)  on  November  6. 1985,  tendered 
for  filing  Revised  Fifth  Revised  Sheet 
No.  6  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

This  Tariff  sheet  is  being  filed  in 
compliance  with  Ordering  Paragraplis 
(D)  and  (G)  of  the  Commission's  order 
issued  October  22, 1985  in  Docket  No. 
TA86-1-43-000  and  TA86-l-^3-001.  In 
the  October  22, 1985  order,  the 
Commission  directed  Northwest  Central 
to  file  revised  rates  to  eliminate  the 
effect  of  concurrent  exchange 
imbalances  from  the  Account  No.  191 
balances  and  reflect  a  six-month 
amortization  of  its  Account  No.  191 
subaccount  balance. 

Northwest  Central  states  that  since 
the  original  filing  in  this  docket,  there 
has  been  a  contract  renegotiation  which 
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reduoa  if  s  pcoiected  gas  purchase 
coats. 

As  a  result  of  the  above  stated 
changes.  Northwest  Central  proposes  to 
incTease  its  rates  effective  October  23, 
1965,  tD  reflect 

(1)  A  7.32t  per  Mcf  decease  in  the 
CmnalatiTe  Ac^ustraent  doe  to  a 
decrease  in  Northwest  Cenlrars 
projected  gas  purchase  costs. 

(2)  A  &79t  p«-  MdT  increase  in  the 
Surcharge  Adjustment  (to  a  negative 
B.73  per  N4cf  from  a  negative  17J5Z^  per 
Mcf)  to  amortize  tke  Defemd  Purchase 
Gas  Cost  Sabaccoairt  Balance. 

(3)  A  JOOi  per  Mcf  decrease  in  the 
Advance  Payment  Rate  Ai^astment  (to 
a  negative  1.48t  Mcf  from  a  negative 
1.40t  per  Mcf)  in  compliance  with  the 
Stipaiation  and  Agreement  in  Docket 
No.  RP82-114-Q0a  et  aJ. 

Northwest  Central  states  that  copies 
of  its  fihng  were  served  on  all 
jurisdictional  customers  and  interested 
state  conumssions. 

Any  person  desiring  to  be  heard  cv  to 
protest  said  Gling  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Enei^gy  Regalatorf  Commission,  motion 
to  kttervene  or  a  protest  with  the 
Federal  Energr  Regulation  Commission. 
825  North  Capitol  Street  NvK, 
Washington.  DC  2042B,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  19, 1985.  Protests 
will  be  considered  by  the  Commission  in 
determing  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  became  a  party 
mast  file  a  motion  to  mterveoe.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  numb, 
Secretary. 

(PR  Doc  85-27564,  Filed  11-18-85;  M5  am] 
BiUJNG  COOe  (717-01-M 


[Doelwt  No.  TAM-2>37-002] 

NofftkMMt  PffMiin*  Corp.;  Ctwnge  m 
FERCGMTarfK 

November  12. 1985. 

Take  notice  that  on  November  6. 1965. 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  iU  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  the  following 
tariff  sheets. 

Twenty-Fourth  Revised  Sheet  Na  10 
Sixth  Amended  Sabatittate  Nineteenth 
Revised  Sheet  Na  10 


The  tendered  tariff  sheets  provide  for 
the  eliminfltion  of  the  Spedai  Surcharge 
Credit  rating  to  refunds  arising  from 
the  Settlement  at  Docket  No.  RP81-47- 
000  as  required  in  Ordering  Paragraph 
{Bi  of  the  Federal  Energy  Regulatory 
Commission's  ("Commission")  order  at 
Docket  No.  TA85-2-^7-000  and  001 
issued  November  1, 1985.  As  required  by 
the  above  referenced  order,  Nortfiwest 
will  include  the  refund  in  its  normal 
Semiannual  PGA  fiBng  to  be  effective 
April  1, 19SB. 

The  rate  adjustments  reflected  herein 
are  made  in  compliance  with  the 
Commission's  order  at  the  above 
referenced  docket  therefore  Northwest 
requests  an  effect  date  of  November  1, 
1985  for  the  tendered  tariff  sheets  as 
provided  in  the  Commission's  November 
1, 1985  order. 

A  copy  of  this  filing  has  been  mailed 
to  all  parties  in  Docket  Na  TAa6-2-37- 
000  and  Otn  and  to  all  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
befijre  November  19. 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiH  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  became  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
and  are  available  for  public  inspection. 
Kanneth  F.  Phimb, 
Secretary. 
(FR  Doc.  85-27565  Filed  ll-lA-«5:  8:45  am] 

BIUJNG  COOE  STir-OI-M 


[Docket  No.  ER-1 11-000] 
Ohio  Po«ver  Co.;  RHng 

November  12, 1985 

Take  notice  that  Americas  Electric 
Power  Service  Corporation  (AEP)  on 
behalf  of  its  affiliate  Ohio  Power 
Company  (OPCO)  tendered  for  filing  on 
November  1. 1985.  die  following: 

1.  Agreement  dated  August  1. 1986, 
between  Village  ol  Shilofa  (Shiloh)  and 
Ohio  I^wer  Companjr;  and 

Agreement  dated  Aagost  1, 1965, 
between  City  of  St.  Clairsville  (St. 
ClairsviOe)  and  Ohio  Power  Company. 

The  Agreements  set  forth  terms 
pursuant  to  which  OPCO  jjroposes  to 


supply  Transmission  Service  to  Shiloh 
and  St  Clairsville. 

The  parties  request  an  effective  date 
of  November  1, 1985. 

Any  penoa  dRsiriwg  to  be  heard  or  to 
protest  said  fifing  ahoukl  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Reguiolory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Coouaissioa's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  AD  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  detetmimiig  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspectiop. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-27577  Filed  11-18-85;  8>l&am] 

BILUNa  CODE  (TIT-SI-K 


fDockef  No.  ER86-94-000] 

Orange  and  Rockland  Utilities,  Inc.: 
Filing 

November  12, 1985. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Orange  and 
Rockland  Utilifies,  Inc.  (Orange  and 
Rockland)  on  October  15, 1985,  tendered 
for  filing  as  a  rate  schedule  an  executed 
agreement  dated  October  1,  W85, 
between  Orange  and  Rockland  and 
Public  Service  Electric  and  Gas 
Company  for  the  sale  of  interruptible 
power  and  energy  by  Orange  and 
Rockland. 

The  rate  schedule  provides  for  an 
economy  reservation  charge  not  to 
exceed  $15.00  per  megawatthour  by 
Orange  and  Rockland  for  PSEftC  and 
$25.80  per  megawatthour  by  PSE&G  for 
Orange  and  Rockland. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  §  35.3  of 
the  Commission's  Regulations  so  that 
the  proposed  rate  schedule  can  be  made 
effective  October  1, 1985  in  accordance 
with  the  anticipated  utilization  by  the 
parties. 

Orange  and  Rockland  states  that  a 
copy  of  its  filing  was  served  on  Public 
Service  Electric  and  Gas  Company. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
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DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb. 
Secretary. 

[FR  Doc.  85-27578  Filed  11-18-85: 8:45  am] 
BHxmo  CODE  trir-oi-M 


[Docktt  No.  ER86-107-000] 

Pacific  Gas  and  Electric  C04  HIing 

November  12, 1985. 

Take  notice  that  on  November  1, 1985, 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  proposed 
changes  in  rates  and  charges  for  certain 
electric  services  in  two  phases  which 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
approximately  $6.3  million,  based  on  the 
12-month  period  ending  December  1986. 

The  proposed  effective  date  for  the 
Phase  I  rate  schedule  change  for  the 
services  provided  to  NCPA  by  PGandE 
is  January  2. 1986  with  a  one  day 
suspension.  The  proposed  effective  date 
for  the  Phase  I  rate  schedule  and  tariff 
changes  for  the  services  provided  to 
Sierra  Pacific  Power  Company,  CP 
National  Corporation,  Hie  City  of  Palo 
Alto.  Resort  Improvement  District  No.  1. 
Shasta  Dam  Area  Public  Utility  District. 
Tuolomne  Power  Agency,  Calaveras 
Power  Agency,  and  The  City  of  Redding 
(Wholesale  Customer  Group]  is  January 
1, 1986,  60  days  after  the  date  of  this 
filing. 

The  proposed  effective  date  for  the 
Phase  II  rate  schedule  change  for  the 
services  provided  NCPA  is  March  31, 
1986.  The  proposed  effective  date  for  the 
Phase  II  rate  schedule  and  tariff  changes 
for  the  services  provided  the  Wholesale 
Customer  group  is  January  2, 1986,  61 
days  after  the  date  of  this  fiUng. 

The  proposed  increases  in  rates  and 
changes  are  being  filed  to  assure  the 
recovery  of  adequate  revenues  and 
retimis  for  the  services  provided. 

Copies  of  this  filing  were  served  upon 
the  customers  taking  service  under  the 
affected  rate  schedules  and  tariffs,  and 
upon  the  public  utility  regulatory 
commissions  of  the  states  of  California 
and  Nevada. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Sti-eet.  NE.,  Washington. 
DC  20426),  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
'19. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-27579,  Filed  11-18-85;  8^45  am] 

MUMO  COOC  6717-01-41 


[Dodcet  No.  EL85-24-^X)01 

Pacific  Gas  and  Electric  Co^  Petitioaer, 
Sacramento  IMunicipai  Utiiity  District, 
Respondent  and  Cross-Petitioner; 
Joint  Offer  of  Settlement 

November  12, 1985. 

Take  notice  that  on  October  7. 1985, 
Pacific  Gas  and  Electric  Company  (PG 
and  E)  and  Sacramento  Municipal 
Utility  Disbict  (SMUD)  submitted  for 
filing  a  written  offer  of  settlement  in 
conformance  with  Rule  602  of  the 
Commission's  Rules  and  Practice  of 
Procedure.  Because  PG  and  E  and 
SMUD  are  the  only  parties  to  this 
proceeding  and  mutually  agree  to  this 
settiement.  they  request  that  this 
submittal  be  treated  as  an  uncontested 
offer  of  settiement  under  paragraph  (g) 
of  Rule  602. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protect  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DCr  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214}.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plimdi, 

Secretary. 

(PR  Doc.  85-27570  FUed  11-18-85;  8:45  am] 

HOiNQ  COOC  trir-ot-n 

[Docket  Na  ER86-113-000] 
Portland  General  Electric  Co.;  FWng 

November  12, 1985. 

Take  notice  that  on  November  1, 1985, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Summary  of 
Sales  made  under  the  Company's  first 
revised  Electric  Service  Tariff,  Volume 
No.  1.  during  September  of  1985,  along 
with  a  cost  justification  for  the  rates 
charged.  This  filing  also  includes  new 
service  agreement  with  the  Los  Angeles 
Department  of  Water  and  Power. 

Copies  of  this  filing  were  served  upon 
parties  having  service  agreements  with 
PGE,  parties  to  the  Intercompany  Pool 
Agreement  (revised),  intervenors  in 
Docket  No.  ER77-131  and  the  Oregon 
Public  Utility  Commissioner. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Keoneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-27580  Filed  11-18-85:  8:45  am] 
HLLNta  CODE  trir-oi-M 


[Dodcet  Na  ER86-1 17-000] 

Public  Service  Company  of  Indiana, 
Inc^  Termination 

November  12, 1985. 

Take  notice  that  on  November  1, 1985 
Public  Service  Company  of  Indiana,  Inc., 
(PSI)  tendered  for  filing  pursuant  to  the 
Power  Coordination  Agreement,  dated 
August  27, 1982,  between  Public  Service 
Company  of  Indiana,  Inc.  (PSI),  and  the 
Indiana  Municipal  Power  Agency 
(IMPA),  a  Notice  of  Termination  to 
become  effective  for  the  following 


/  Vok  58t^N<L  ax^j  luMday.  November  l«y  IflK  /  Notices 


mm 


Service  Schedules  ea  December  31, 1965 
or  on  the  effective  date  of  a  proposed 
Transmission  and  Local  Faculties 
Ownership.  Operation  and  Maintenance 
Agreement  between  PSL  iMPA  and 
Wabash  VaOey  Power  Association,  Inc., 
if  later. 

Service  Schedule  H— Bulk  Transmission 

System  Use 
Service  Schedule  I— Conmion 

Transmission  System  Use 
Service  Schedule  J— Distribution  System 

Use 

Copies  of  the  filing  were  served  upon 
the  Indiana  Municipal  Power  Agency 
and  the  Public  Service  CommissiQn  of 
Indiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Re^datory  Commission.  825 
North  Capitot  Street,  NE..  Washington, 
DC  20428V  in  accordance  with  Rules  211 
and  214  of  the  CfHinnission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
386.214.  AU  SBcfa  motions  or  protests 
shouU  be  &ed  on  or  before  November 
19. 1S06.  Protests  will  be  considered  by 
the  Commiswm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  most  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  fife 
with  the  Commission  are  are  available 
for  public  inspection. 
1teatm±W.f\tmb, 
Secretary. 
(FR  Doc.  85-27584  Filed  11-18-85: 8:45  am] 

B«JJNG  COOE  STir-OI-lf 


[Oocin*  No.  EfM»-133-QMl 

Public  ScrviM  ConsMny  of  N«w 
Hampshire;  Rate  RHng 

November  12, 1985. 

Take  notice  that  on  November  1, 1985 
Public  Service  Company  of  Hampshire 
("PSNH"  or  "the  Company")  filed 
wholesale  rate  scfaethile  supplements 
incorporating  a  recovery  mechanism 
similar  to  the  one  which  PSNH.  is 
presently  charging  its  retail  customers  in 
order  to  recover  Ae  costs  of  a  coal 
conversion  project  through  the  resulting 
fuel  cost  savings. 

PSNH  was  ordered  to  undertake  the 
project  by  the  New  Hampshire  Public 
Utilities  Commission  ("NHPUC")  in 
March  198a  The  project  entailed 
converting  three  50  megawatt  oil-fired 
units— Unita  4.  5  and  6  at  Schiller 
Station— to  coal-fired  units  at  a  cost  of 
approximately  $6a  million.  After  the 
NHPUC  issued  its  order  negotiations 
began  under  the  auspices  of  the  NHPUC 
and  its  appointed  mediator  to  see  if  a 


ratemeking.  mechanism  could  be  put  in 
place  which  would  enable  PSNH  to 
recover  the  cost  of  the  conversion 
project  out  of  the  fuel  eost  savings 
which  tbe  ptoiectwvs  expected  to 
generate  The  settkaoent  a^eement 
which  emerged  enabled  PSNH  to  go 
forward  with  the  project  on  the  strength 
of  a  mechanism,  which  would  allow 
PSNH  to  begin  collecting  the  fixed  costs 
out  of  the  fiiel  cost  savings  after  the 
conversion  proje'^t  was  completed.  The 
three  Schiller  units  commenced 
commercial  coal-burning  operation  in 
December  1984,  May  1985  and  July  1985. 
respectively,  and  the  mechanism 
became  effective  on  July  1. 1985.  The 
fuel  cost  safvings  which  the  project  has 
been  generating  since  December  1984 
have  been  possible  only  because  of  the 
settlement  estabhshing  the  retail 
mechanism.  The  project  could  not 
otherwise  have  been  financed. 

PSNH  committee  itself  in  the  retail 
settlement  agreement  to  file  a  recovery 
mechanism  similar  to  that  now  in  place 
in  the  state  for  application  to  PSNH's 
wholesale  customers.  PSNH  is  fidlilKng 
that  commitment  in  filing  the  enclosed 
wHblesale  mechanism,  which  parallels 
the  retail  mechanism  in  all  important 
respects  and  follows  the  recovery 
principle  supporting  Ofl  Conservation 
Adjustments  being  charged  by  other 
New  England  utilities  in  their  retail  and 
wholesale  rates. 

P»JH  leqnests  that  this  filing  be 
allowed  to  becmne  effiective  on  January 
1, 1986  and  that  any  suspension  be 
limited  to  one  day. 

PSNH  has  served  the  filing  on  the 
NHPUC  and  the  afi^ected:  customers 
listed  below  with  this  rate  schedule 
designations: 


Custamar 

RMB 
schecU* 
FEHCNO 

Coocofd  Electnc  Co 

Ashland.  New  Hainpstm  Electric  DapMiienl ... 
rM»  Hanvtan.  Nm  HMnpMm.  Wl^»  Pw- 

and 

2* 

28 

28 

rcmn  ni  Mtelfaihra.,  Mnr  HlB^ntM 

35 
50.71 

Citizens  IMbn  Cn 

110 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  Should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NR.  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  ef  the  Commission's  Rules  of 
Practice  and  Procedure  [IB  CFR  385.211, 
385i!14].  An  such  motions  or  protests 
should  be  filed  on  or  before  November 
19. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  t»  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commissian  and  are  available 
for  public  inspection. 

KewMtfa  F.  PtuiBfa. 

Secretary. 

(FR  Doc.  85-27588.  Filed  It-WMK;  8:45  ami 

SiujNQ  cooe  •riit.ova 


[Docket  No.  ER86-121-00a) 

Public  Service  Corapeny  of  Oidahoma. 
FiHng 

November  TZ.  1985. 

Take  notice  that  on  November  1. 1985, 
Public  Service  Company  of  Oklahoma 
("PS01  tendered  for  filing  (1)  a  Letter 
Agreement,  dated  March  4, 1885,  to  be 
made  a  part  of  the  Interconnection 
Agreement  between  PSO  and  Western 
Farmers  ETectric  Cooperative  fWesteni 
Farmers")  and  (2)  a  Third  Amendment, 
dated  October  29. 1985,  to  the 
Interconnection  Agreement  between 
PSO  and  Western  Farmers.  The  letter 
a^eement  provides  for  a  five  month 
extension  of  the  in-service  date  of  the 
second  138  kV  East  West  line  to  be 
constructed  by  Western  Farmers.  The 
Third  Amendment  provides  for  an 
additional  point  of  interconnection 
between  PSO  and  Western  Farmers  and 
the  cancellation  of  an  onneeded  service 
schedule. 

PSO  requests  an  effective  date  of 
Vterch  4, 1985  for  the  letter  agreement 
and  of  November  1. 1965  for  the  Third 
Amendment.  Accordingly,  PSO  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  sent  to 
Western  Farmers  and  the  Oklahoma 
Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  d 
Practice  and  Procedure  (18  CFR  385.211. 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  crauidered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiH 
not  serve  te  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  »  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  CdwiiMiiiiwi  and  are  awaftabte 
for  public  inspection. 

Secretory. 

|FR  DoG.85-27581  Filed  11-18-1985;  8:45  am] 

BtLUNQ  QOK  VIT-M-M 


[Docket  N».  en—  2*-9mi} 


San  DlBpa  Gas  ft  EteeWc  Co;  Hiii 

November  13. 1985. 

Take  notice  tiiat  on  October  1&,  1985 
San  Diego  Gas  &  Electric  [SDC&E) 
tendered  for  filisg  a  notice  of 
cancellatkn  of  the  CRC-SOG&E 
Intemiptible  Optional  Purchase  and 
Layoff  Energy  Agreenumt  between  San 
Diego  Gas  &  Electric  and  Colorado  River 
Commiaaoo. 

SDG&E  states  that  the  Agreeneot.  by 
its  terms,  terminates  as  of  September  30, 
1985. 

SDG&E  requests  an  effective  date  of 
October  1, 1985. 

Copies  of  this  filing  were  served  upon 
the  Public  Dtilitiea  Comnrissitm  of  the 
State  of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Fecferal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20428),  in  accordance 
with  Rule  211  and  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  386.211.  385.214.  All 
such  niotioiift  or  protests  should  be  filed 
on  or  before  Movember  21, 1985i.  Ptvtests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanfs  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  wfth  the 
Commission  and  ate  available  for  public 
inspection. 
Kemieth  F.  Plumb, 
Secretary. 

|FR  Doc  85-27569  Fited  IX-U-aS;  a:4&  ami 
BIUMO  CMC  ^O-M-H 


[Docket  No.  ER85-204-003} 

South  Caronna  Gtei  ler  aUng  Company, 
Inc^  CornplfaTToa  Filing 

NcMrember  12..  t9a& 

Take  notice  tfrat  on  November  1, 1985 
Sooth  Carolina  Generatinf  (GENCO) 
Company  tendered  for  filing  notice  of  a 
refund-irade  to  South  Carolina  Electric 
and  Gas  Company  pursuant  to 
CoiniTBSsion  order  dated  jviy  2, 1985. 
GENCO  refanded  alt  amounts  under 
accounts  106,  556, 921.  XS,  930,  931.  and 


992/935  for  Ae  period  Janaary  1. 1986 
through  Aaguat  27. 1986k 

fijof  penan  dc«irinf  to  be  iTesid  or  to 
protest  said  tSing  stKnld  Me  a  raotkm  to 
■tervene  or  piot est  with  the  Federal 
Energy  Regulatory  CesMnissien,  825 
Nsrfll  Capitol  Street,  NE.,  Washragton, 
DC  aN2^  in  accordance  vnth  Rales  211 
and  214  erf  the  Cbafinriesion's  Rules  of 
I^actice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
sho^rid  be  filed  on  or  before  November 
19, 1986.  Atrtests  wii  be  considered  by 
the  Conanission  m  determining  the 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  raalie  prole staiTts  parties  to 
the  proceeding.  Any  person  wiehnig  to 
become  a  party  must  file  a  aiotion  to 
intervene.  Ccrpies  of  this  Bling  are  on  file 
with  the  Commission  are  available  for 
pnftlic  utspectiuR. 
KeuuBtIr  r .  numD, 
Secretary. 
[PR  Doc.  85-27587  Filed  ll-lS^^;  8:4S  sm} 

aiLUNG  CQK  nt7-01-M 


Ifc^^^aiW^H  ^V^H 


U-T 


Tariff  FUtot 


NoTemba  12,  I9B5 

Take  notice  that  oaNoverber  5. 19B5. 
U-T  Offshore  System  CU-TOS)  tendered 
for  filing  Second  Substitute  Fourth  and 
Substitute  Fifty  Revised  Sheet  Nos.  4  to 
be  included  in  (he  D— TO%hore  System 
FERC  Gas  Tariff.  Original  Folume  No.  1. 
to  be  effective  on  January  1. 19B3  aaA 
January  1, 1985,  respectively. 

U-TOS  states  that  Second  Substitute 
Fourth  and  Substitute  Fifth  Revised 
Sheet  Nos.  4  reflect  flw-  seftfement  rates 
pursuant  to  Article  I  of  tfie  SKptdation 
and  Agreement  (S&A)  approved  and 
modified  by  the  Federal  Eo^gy 
Regulatory  Commission  (Commission) 
on  July  22, 1985.  The  Commission 
modified  the  S&A  to  include  a  Federal 
income  tax  tracker.  On  Angust  21, 19B5 
U-TOS  filed  an  appfication  for 
Rebecrring  of  that  portion  of  the 
Commission  order  which  imposed  a 
Federal  income  tax  tracker.  On  October 
30, 1985  ^»  CoiTRnission  issaed  an 
Order  Denjring  Rehearing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motton  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitoi  Street,  NE.,  Washington, 
D.C.  20428,  in  accordance  with  Rale  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214}.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
191 1986.  I^tests  wiH  be  constdered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  bat  will 


not  serve  to  make  profestanta  parties  to 

the  proceeding.  Any  person  wisMng  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  uris  filing  are  on  file 

wrai  the  Commission  antt  are  avanaoie 

for  pubUc  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[PR  Doc.  85-275B6  Filed  11-18-1985;  8:45  am) 

BMJJNG  COOE  *717-01-M 


[Docket  No.  CI85-400-001  ] 

Vasta  Energy  Co^  Application  To 
Amend  Certificate  of  PabNc 
Cwweniefice  avw  Neceeaify  ans 
Requeat  for  Expedited  Actioft 

November  12. 1988. 

Take  notice  Aat  on  November  4. 1965, 
Ve^a  Ener;^  Company  (Vesta)  filed  an 
applicatioo  pursuant  to  sections  4  and  7 
of  the  Natnrai  Gas  Act  and  Part  157  of 
the  Commission's  regulations  (1ft CR 
Part  157).  reqnestaig  that  die  certificate 
of  public  convenieiKe  aid  necessity 
authorizing  Vesta's  special  marketiag 
program, '  Vesta  Energy  Trading  (VET) 
be  amended  (1)  to  extend  penaanentiy 
the  term  hereof  and  (2)  to  remove 
liautationa  on  tiie  customer  eHgibrlrty 
criteria,  all  as  more  fully  described  m 
the  appKcafion  which  is  on  file  with  yie 
CommisBion  and  open  for  public 
inspection. 

Applicant  fiirdier  requests  that  its 
application  be  acted  npon  or  an 
expenled  basis  and  states  that  ssch 
expedited  action  is  necessary  to  prevent 
disruption  of  die  spot  market  iiat  the 
ConiiBission  s  recen^'  tssoed  Onfer  No. 
438  is  intended  to  fisstea. 

R  appears  reasonane  and  consistent 
with  fee  pubRc  interest  in  fliis  case  to 
prescribe  a  period  shorter  than  normal 
for  the  Sing  of  protests  and  petitions  to 
intervene.  TTierefbre,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  wrln  lefeience  to  said 
application  should  on  or  before 
November  22, 1985,  fHe  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  reqoimnents  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214^  All 
pretests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  ariU. 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
pcoceeding  or  to  participate  as  a  party  in 
any  hearing  therein  mvet  file  a  petitiaa 


'  32  FERC  1 61,037  (WB6). 
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to  intervene  in  accordsuice  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phunli, 
Secretary. 

(FR  Doc  85-27567,  Filed.  11-1S-B5;  8:45  am] 
mjjNQ  cooc  mr-oi-M 

[Docket  Na  ER86-105-000] 
Virginie  Electric  end  Poiwer  Co. 

November  12. 1965 

Take  notice  that  Virginia  Electric  and 
Power  Company  (the  Company),  on 
October  31. 1985,  tendered  for  filing  a 
revised  rate  for  transmission  service 
contained  in  a  contract  between  the 
Company  and  the  Southeastern  Power 
Administration  (SEPA).  The  Company 
requests  an  effective  date  of  December 
31. 1985. 

The  company  states  that  the  increase 
in  the  transmission  service  charge  is 
necessary  to  place  the  charge  on  a 
compensatory  basis. 

Copies  of  the  revised  rate  were  served 
upon  SEPA  and  upon  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  In  accordance 
with  5  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  November  19, 1985.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc  85-27582  Filed  ll-lfr.«5;  &-45  am] 

BILUNO  cooc  «717-«MI 

(Docket  No.  ER8S-776-000] 

The  Washington  Water  Power  Co.; 
Amended  FiNng 

November  13, 1965. 

Take  notice  that  on  November  1. 1985, 
The  Washington  Water  Power  Company 
filed  an  amendment  of  clarification  of  its 
original  filing  of  an  Agreement 


applicable  to  what  Washington  refers  to 
as  a  Short-Term  Thermal  Storage 
Agreement  Between  Washington  and 
Bonneville  Power  Administration  (BPA) 
for  the  period  December  18, 1984  throu^ 
June  30, 1985.  In  clarification, 
Washington  states  that  during  the  term 
of  the  contract  for  storage  and  return  of 
energy  to  BPA,  all  the  energy  was 
simultaneously  purchased  by  WWP  at  a 
net  of  7.0  mills/kwh. 

Washington  renews  its  request  that 
the  requirements  of  prior  notice  be 
waived,  that  the  effective  date  be 
December  18, 1984,  and  that  the 
Agreement  be  accepted  and 
simultaneously  cancelled  because  it  has 
expired  by  its  own  terms,  has  not  been 
renewed,  and  has  all  obligations 
satisfied. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NR,  Washington. 
DC  20426).  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  and  on 
file  with  the  Commission  are  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
•  (FR  Doc  85-27560  Filed  11-18-65;  8:45  am] 

BNJJNO  CODE  6717-01-M 


[Docket  No.  ER86-122-000] 
West  Texas  Utilities  Co.;  Hiing 

November  12, 1985. 

Take  notice  that  on  November  1, 1985, 
West  Texas  Utilities  Company  ("WTU") 
submitted  for  filing  twenty-three  (23) 
executed  Delivery  Point  and  Service  i*  • 
Specifications  sheets  providing  for 
changes  in  conditions  of  service  under 
Service  Agreements  between  WTU  and 
Brazos  Electric  Power  Cooperative,  Inc., 
Coleman  County  Electric  Coooperative, 
Inc.,  Concho  Valley  Electric  Cooperative 
Inc.,  Dickents  Electric  Cooperative.  Inc., 
Lighthouse  Electric  Copperative,  Inc., 
Southwest  Texas  Electric  Cooperative, 
Inc.,  and  Stamford  Electric  Cooperative, 
Inc.,  executed  under  WTU's  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
The  amendments  are  for  the  purpose  of 
either  providing  for  the  establishment  of 
a  new  delivery  point,  changing  delivery 


voltage,  changing  location,  terminating  a 
delivery  point,  or  for  increasing  or 
decreasing  the  stated  maximum  contract 
demand  at  certain  existing  delivery 
points. 

WRU  states  that  copies  of  the  filing 
have  been  sent  to  the  Public  Utility 
Commission  of  Texas  and  the  affected 
full  requirements  wholesale  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  revised  Rules  of  Practice 
and  Procedure  (18  CFR  385.214,  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  November  19, 1985. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc  85-27583  FUed  11-18-85;  8:45  am] 

BILLING  cooc  (717-01-11 


[Project  No.  8774-000  et  at.] 

Hydroelectric  Applications  (Umestone 
Hydro  Associates  et  ai.);  Applications 
Filed  with  the  Commission 

Take  notice  that  the  following 
hydroelectic  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

la.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-8774-000. 

c.  Date  Filed:  December  5, 1984. 

d.  Applicant:  Limestone  Hydro 
Associates. 

e.  Name  of  Project:  Edwards  Falls. 

f.  Location:  On  the  Limestone  Creek 
in  Onondaga  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  David  M. 
Coombe,  Synergies,  Inc.  Suite  409, 410 
Severn  Avenue,  Annapolis,  MD  21403. 

i  Comment  Date:  December  16, 1985. 

j.  Description  of  Project:  The 
proposed  project  would  utilize  existing 
facilities  consisting  of:  (1)  A  350-foot- 
long  and  24-foot-high  masonry  and 
earthen  dam;  and  (2)  a  reservoir  having 
a  surface  area  of  3.5  acres  and  20  acre- 
feet  of  storage  capacity  at  the  normal 
maximum  smface  elevation  of  730  feet 
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msl.  Appiicaat  praposcft  te  eaastroct;  (1) 
an  intaka  ttiuctiiic.-  (^  a  4L5-fc>ot- 
diameler  and  730-lbot-Ung  poatock;  (3) 
a  poweriuMMe  caotaiiuna  2  geaeratiiig 
units  having  a  total  rated  capacity  of 
800-kW;  (4)  a  tailxace  (5)  a  33S-foot-loag 
5-kV  tranamitaon  kae;  and  (6) 
appurtenaot  facilkesw  Applicant 
estimates-  that  the  average  annual 
energy  autput  woald  be  2Ji  GWh. 
Project  energy  would  be  sold  to  tha 
Niagara  Mobawk  Power  Corporation. 
The  owner  of  the  dam  is  Willard  Lipe, 
Manliua,  New  York. 

k.  Thia  notice  also  consists  of  the 
following  standard  pata^apha:  A3,  AS. 
B.  C.  and  DL 

Za.  Type  of  Applicafioa:  License. 

b.  Pi-Qject  No.:  8924-000. 

c.  Dtated  Filed:  February  4. 1985. 

d.  AppRcant:  Northeast 
Hydrorfevehjpnient  Cbrporation. 

e.  Name  of  Project:  McLaire  Dam. 

f.  Location:  On  the  Souhegan  Fttver  in 
HfOsbero  Ctonnty,  New  Hampshire. 

g.  Filed  I\if»BaHt  to:  Ffederal  Porwer 
Act.  18  U.S.C.  79f (a>-a25W. 

h.  Contact  Peiawi:  Rfr.  Norman  K. 
Hebert  Nortfiesst  Hydrodevelopment 
Corporation,  6  Able  Street.  Hudson,  NH 
03051. 

i.  Comment  Date:  December  13t  1986. 

j.  Description  oTPRiject:  Ttie 
propoaed  project  wobM  consist  of.  (1) 
An  existii^kicLaBeDamwitba 
maximum  height  of  18  feet  and  an 
overall  length  of  32t  feet;  (2)  the  existing 
6-acre  rescrwraf  wfaich  contains  a  gross 
storage  capacity  of  42  acre-feet  at  a 
normal  pool  eierBtron  230  ket  mA,  (3) 
the  prapoaed  insta&iiaa  vt  3-foot-hi^ 
flashboards  vrfaich  will  i»se  tbe  sur&cc 
of  the  faapmmdinent  to  233  feet  mal  with 
a  nft^i(phle  incieaae  m  the  te^svoir 
surface  area;  (<)  tlie  propoeed 
construction  of  appraxiaiatety  60  feet  of 
a  water  canal  coadnit;  (5)  a  proposed  12- 
foot-tnde  by  2(Kfoot-lang  powerhouse  to 
contain  3  generating  oxuts  with  a  total 
installed  capacity  erf  2S&  kW;  (6)  a 
proposed  4aft-bat-lang;  fieo-voh 
transonasiaD  trne;  (7)  the  proposed  0.6/ 
7.8-kV  transformerr  |8)  the  existing 
4,0e0-foot-lQiig.  2:MCV  distribution  Une^ 
(9]  the  proposed  2wB60-ioot-loBg  access 
road;  and  (10)  appaitessu^  facilitiea. 

Tbe  A{^^aDt  estiiaates  the  average 
annual  energj  prodactHNn  to  be  1.5 
GWh.  The  power  will  be  said  to  and  the 
dam  ia  owned  by  the  PnbUc  Service 
Company  of  New  Hampdure. 

k.  Ilu*  notice  also  conaists  of  tbe 
following  standard  parra^-apha:  A3k.  A9. 
B^  C  and  Dl. 

3a.  Type  of  Application;  License  (5 
MWorLeae>. 

b.  Ptoiect  No.:  89^5-000. 

c.  Date  Filed:  Febniaiy  14. 196&  and 
supplemented  July  22,  IS&S. 


d.  AppkEast:  D4>  Pitnan  bttenntional 
Corporatioa. 

e.  Nana  of  Proiect:  Oakland  KfiDs 
Dam. 

f.  Location:  On  the  Skunk  River  near 
Mount  Heasant.  Heoty  CoiBty.  hwra 

g.  Piled  FtaaaaBt  b:  Federal  Power 

Act.  la  ILS.C  7M(a)— aes(^ 

h.  CoDtaei  Persoa:  Robert  A.  OboD. 
Eaqoin;  Eli  Coqiaratian.  21  Green 
Street.  Gancosd,  NH  03301. 

L  Cmnmciit  DaiB:Dec8iBher  m  ISBSl 

y,  Deactytion  «f  PiuisLL  "Hie  proposed 
project  waald  ooosiat  el  fl)  An  exislinf 
daBapfinDdMate)y40Bfnt  long  and  25 
ieet  aigft  iadMive  of  ^isot-fai^ 
flaahbuids.  (^  at  enatiiig  aft^cre 
leserwoir  Inndng  a  storage  capadtjr  of  62 
acre-iiBet;  (^  a  new iM'wwiiihiwiBi' 
contanring  two  4M>4(W  generaton  and 
one  180-kW  generator  far  a  total 
capacitjr  of  1.060  kW:  (^  a  new  12.47-4CV 
traasBiiasiaa  line  appruximatety  50  feet 
long;  and  (5)  ^ipartenant  fadKbes.  The 
applicant  estinates  that  the  average 
annu^  energgr  generatian  woold  be  4.813 
MWfa. 

k.  PlirpQae  oi  Peaiect:  All  pnqect 
energy  w«dd  he  welbA.  to  a  local  atttity. 

1.  This  notice  aba  coosistB  of  the 
followuig  standard  para^aphs:  A3,  AS. 
B,  C,  and  Dl. 

4a.  Type  of  AppUcation:  Prehminary 
Permit 

bi  Project  Nc:  ^29-Oaa 

c.  Date  Filed:  July  5, 1985. 

d.  Applicant:  Barlington  Eoeiggr 
Develofoaent  Aasociates. 

e.  Name  ol  Proiect:  Leeds  Dem^ 

f.  Location:  Ob  the  KiiA  River,  in  dn 
Town  of  North  HanptoB.  Hantpriiire 
Cottnty,  Masaachnaetts. 

g.  Filed  Pnrsoant  toe  Fedsal  Power 
Act.  16  U.S.C.  791(a>--aZS(r). 

h.  Contact  Person:  I^.  |aim  R. 
AnderscKi.  Bkrhngfeon  Energy 
Developsient  Aasnciatga,  64  BLanchaxd 
Road.  Burbngton.  MA  01803. 

L  Comment  Date:  Decemhrr  la  1985. 

j.  Deseriptian  of  Propect  The  proposed 
project  would  consist  of:  (1)  An  existing, 
22-foot-high.  235-fa(it-k>ng  Leeds  Dam; 
(2)  an  existing  6-acre  reservoir  with  a 
normal  maximum  surface  elevation  of 
358  feet  USGS;  (3)  a  proposed 
powerhouse  whidi  will  contain  an 
installed  genoating  capacity  of  75  kW; 
(4)  uk  existing  lO-foot-wide.  300-foet- 
long,  dirt  access  road;  (^  a  propoaed 
400-foot-loiig,  3i5L4-kV  tranBmiasian  line; 
and  (6)  appurtenant  £acih'ties.  The 
Applicant  estiskates  that  the  average 
annual  energy  genexatian  woold  be  325 
MWh.  The  Leeds  ISua  and  a^ipurtensit 
facilities  are  owned  by  PJi.  Corp^ 

k.  Purpose  of  Project:  All  project 
power  generated  wouid  be  sold  to  the 
Massachusetts  Electric  Company. 


1.  Thia  notice  also  cowaists  of  the 
foDowuig  standard  pwagraphs:  A5,  A7, 
Aa,aCftD2. 

m.  I^oposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  docs  not  au  Aorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  18  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibility  of  the  project. 
Depemfing  opon  die  outcome  of  the 
stnAes,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  d  the  studies  under  permit 
would  be  $5,500. 

5a.  Type  of  Appiicaticnn  PreHminary 
Permit. 

b.  Prayed  Not:  9S31-4l0a 

c.  Date  Filed  )a)y  5, 1985. 

d.  Applicant:  Bariingten  Energy 
Drrelapnient  Associales. 

e.  Name  of  Prefect:  Spring  Street  Dam. 
f  Location:  On  the  K6K  River,  in  the 

Town  of  North  Hampton.  Hampshire 
CooBty,  Massachasetts. 

g.  Filed  Porsssat  to;  Fiederai  Power 
Act.  16U.S.C  TWfaHBSW. 

h.  Gsntact  PersoD:  Mr.  fotni  R. 
Anderson,  Barlihgton  Energy 
Devdopracwt  Aaaocietes,  84  Blanched 
Road,  Burlington.  MA  01809. 

i  CtanneBt  Date:  December  16^  1986. 

).  Description  of  I¥o)ect:  "Hie  proposed 
project  would  consist  of  (1)  An  existing. 
24-foot-faigh,  ISO-fbot-kmg  ^mng  Street 
Daai;  (2)  an  existing  2-aere  reset  vow 
with  a  normal  maximum  sorface 
elevation  of  310  feef  USGS;  [S)  a 
proposed  pmverhoose  which  wiB 
contain  an  installed  generating  capacity 
of  100  kW;  (4)  an  existing  lO-foot-wide. 
25-foot4ong.  dkt  access  road;  [S]  a 
proposed  100-foot-long,  3&.4-kV 
transmieskm  line;  md  (6]  apportenaflt 
facihtiea.  The  Applicant  estimates  that 
the  average  aiimul  energy  generatien 
would  be  440  MWh.  The  Spring  Street 
Dam  and  appurtenant  tecilfties  we 
oamed  by  die  Meadow  Trust  Company, 
Massachusetts  Bectric,  and  Fairway 
Village,  Ina 

k.  Purpose  of  Project  All  project 
powu-  geimated  woak)  be  sold  to  die 
Massachusetts  Electric  Con^Teny. 

L  This  notice  also  consists  of  tfie 
following  stand^d  paragraphs:  A5,  AT, 
A9,  B.  C,  &  D2. 

m.  ftoposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit  if  issued,  does  not  auHierize 
construction.  Tlie  Appiicant  seeks 
issuance  of  a  pseBJatinary  permit  for  a 
period  of  18  months,  during  which  time 
the  Applicant  woold  petlarm  stuiHes  to 
determine  the  feasibdity  of  the  project. 
Depending  upon  the  ootcoase  of  the 


,vc4yg98  Fedaral  RegJsty  /,  Vol  50^  Nqt;2jg  /  T^ngqay.  Noveiiber  19.  1985  /  Notices 


studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $5,50a 

6a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9332-000. 

c.  Date  Filed:  July  5. 1985. 

d.  Applicant:  Buriington  Energy 
Development  Associates. 

e.  Name  of  Project:  Paradise  Pond. 

f.  Location:  On  the  Mill  River,  in  the 
Town  of  North  Hampton,  Hampshire 
County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.a  791(a)— e25{r). 

h.  Contact  Person:  Mr.  John  R. 
Anderson,  Burlington  Energy 
Development  Associates  64  Blanchard 
Road,  Burlington.  MA  01803. 

I  Comment  Date:  December  16, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The 
existing,  20-foot-high.  230-foot-long 
Paradise  Pond  Dam;  (2)  an  existing  9- 
acre  reservoir  with  a  normal  maximum 
surface  elevation  of  135  feet  USGS;  (3)  a 
proposed  powerhouse  which  will 
contain  an  installed  generating  capacity 
of  75  kW;  (4)  an  existing  20-foot-wide, 
500-foot-long.  dirt  access  road;  (5)  a 
proposed  500-foot-long.  35.4-kV 
transmission  line;  and  (8)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  energy  generation 
would  be  325  MWL  The  Paradise  Pond 
and  appurtenant  facilities  are  owned  by 
Smith  College. 

k.  Purpose  of  Project:  All  project 
power  generated  would  be  sold  to  the 
Massachusetts  Electric  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  B,  C  &  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit,  if  issued,  does  not  authorize 
construction.  The  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
period  of  18  months,  during  which  time 
the  Applicant  would  perform  studies  to 
determine  the  feasibiUty  of  the  project 
Depending  upon  the  outcome  of  the 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  an  application 
for  FERC  license.  Applicant  estimates 
the  cost  of  the  studies  under  permit 
would  be  $5,500. 

7a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8351-OOa 

c.  Date  Filed:  July  19, 1985. 

d.  Applicant:  McCallum  Hydro 
Enterprises. 

e.  Name  of  Project:  Sandy  Hook  Dam. 

f.  Location:  On  the  Pootatuck  River  in 
Fairfield  County,  Connecticut. 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}— 825(r). 

h.  Contact  Person:  Mr.  Donald 
Szannach,  805  Housatonic  Avenue, 
Bridgeport  CT  06604. 
i.  Comment  Date:  December  16, 1985. 
j.  Description  of  Project  The  proposed 
project  would  consist  o^  (1)  An  existing 
31 -foot-high  and  185-foot-long  stone 
masonry  dam  with  a  proposed  spillway 
crest  elevation  of  211.6  feet  msl;  (2)  a 
proposed  2.8-acre  surface  reservoir  with 
a  storage  capacity  of  2&3  acre-feet  with 
a  maximum  surface  elevation  of  211  feet 
msl;  (3)  two  existing  sluice  gates  which 
control  the  intake  to  a  72-inch  diameter 
riveted  steel  conduit  which  transports 
water  to;  (4)  a  proposed  powerhouse  to 
contain  one  turbine/generator  unit  with 
an  installed  capacity  of  100  kW  with 
flows  discharging  back  into  the  riven  (5) 
a  new  13-kV  transmission  line  125  feet 
long;  and  (6)  appurtenant  facilities.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be 
275,000  kWh  operating  under  a  net 
hydraulic  head  of  22  feet  The  owner  of 
the  dam  is  Shorewood  Realty,  LTD. 

k.  Purpose  of  Project:  Project  energy 
will  be  used  by  the  tenants  at  the 
factory  and  surplus  power  will  be  sold 
to  the  Connecticut  Light  and  Power 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B.  C,  and  D2. 

m.  Proposed  Scope  and  Cost  of 
Studies  under  Permit:  A  preliminary 
permit  if  issued,  does  not  authorize 
construction.  The  term  of  the  proposed 
preliminary  permit  is  36  months.  The 
work  proposed  under  the  preliminary 
permit  would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  results  of  these 
studies  Applicant  would  decide  whether 
to  proceed  with  more  detailed  studies, 
and  the  preparation  of  an  application  for 
license  to  construct  and  operate  the 
project  Applicant  estimates  that  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  would  be  7,500. 

8a.  Type  of  Application:  Major 
License. 
b.  Project  No.:  2973-004. 
c  Dated  Filed:  July  1, 1985. 

d.  Applicant:  Fall  River  Rural  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Island  Park. 

f.  Location:  On  Henry's  Fork  of  the 
Snake  River  at  the  Bureau  of 
Reclamation's  Island  Park  Dam  in 
Fremont  County,  Idaho,  and  affecting 
U.S.  lands  within  the  Targhee  National 
Forest 

g.  Filed  Pursuant  to:  16  U.S.C.  79ira}— 
825(r). 


h.  Contact  Person:  Calvin  Wickham, 
714  Main  Street.  Ashton,  Idaho  83420. 

I.  Comment  Date:  December  23, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing 
releases  from  the  Bureau  of 
Reclamation's  Island  Park  Dam  and, 
would  consi9t  of:  (1)  A  screened  intake 
structure;  (2)  a  700-foot-long,  10-foot- 
diameter  siphon  conduit  at  the  left  (east) 
abutment;  (3)  a  powerhouse  containing 
two  generating  units  each  rated  at  2,400- 
kW  operated  at  a  head  of  74  feet  and  at 
a  flow  of  480  cfs;  (4)  an  access  road  to 
the  powerhouse;  (5)  a  4.16/24.9-kV 
switch-yard;  (6)  a  15,000-foot-long 
underground  24.9-kV  transmission  line: 
and  (7)  a  24.9/44-kV  substation.  The 
average  annual  energy  generation  is 
estimated  to  be  28,889,000-kWh. 
Applicant  estimates  that  the  project 
construction  cost  in  1985  would  be 
$4,30a000. 

k.  Purpose  of  Project:  Project  energy 
would  be  fed  into  Applicant's 
interconnected  system. 

L  The  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  Dl. 

9a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  6617-003. 

c.  Date  Filed:  November  15, 1984 

d.  Applicant  Olympus  Energy 
Corporation. 

e.  Name  of  Project:  Silver  Creek. 

f.  Location:  On  Silver  Creek  in 
Clallam  County.  Washington,  entirely 
within  the  Olympic  National  Forest 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Contact  Person:  Mr.  Jerome  E. 
Livingston,  President  Olympus  Energy 
Corporation.  201-215th  Street  S.E.. 
Bothell,  WA  98021. 

i.  Comment  Date:  December  23. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high  diversion  structure  at  approximate 
streambed  elevation  2,700  msl  with  an 
overall  length  of  35  feet;  (2)  a  3,640-foot- 
long,  42-inch-diameter  penstock/ 
pipeline,  (3)  a  powerhouse  containing 
two  generating  units  with  a  total 
capacity  of  3.45  MW  operated  at  a  head 
of  680  feet  and  at  a  flow  of  80  cfs;  (4)  a 
concrete  tailrace;  and  (5)  6.5  miles  of 
three-phase  transmission  line  to  the 
nearest  point  of  intertie  located  near  the 
forks  of  the  Dungenese  and  Graywolf 
Rivers.  The  annual  energy  production  is 
anticipated  to  be  14.0  GWh.  The  cost  of 
the  project  is  estimated  to  be  $2,800,000 
in  1985  dollars. 

This  application  has  been  accepted 
for  filing  as  of  August  19. 1982.  the 
submittal  date  of  the  Applicant's 
originally  accepted  exemption 
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application  pursuant  to  Eagle  Power  Co. 
et  al..  28  FERC 1 01,061,  issued  July  18. 
1984. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A9.  B,  C. 
Dl.     ! 

10a.  Type  of  Application:  Major 
License  (Under  5  MW). 

b.  Project  No.:  8390-001. 
-   c.  Date  Filed:  July  22, 1965 

d.  Apphcant:  PRODEK,  INC. 

e.  Name  of  Project:  Paonia  Dam. 

f.  Location:  On  Muddy  Creek,  a 
tributary  to  the  North  Fork  Gunnison 
River,  near  Paonia,  in  Gunnison  County, 
Colorado. 

g.  Filed  Pursuant  to:  16  U.S.C  7gi(a}- 
825{r). 

h.  ConUct  Person:  Mr.  Flake  H.  Wells 
III,  PRODEK,  INC..  3314  E.  5l8t  St.,  Suite 
R  Tulsa,  OK  74135,  (918)  749-7749. 

i.  Comment  Date:  December  18, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Bureau  of  Reclamation's  199-foot-high, 
300-foot-long  Paonia  Dam  and  would 
consist  of:  (1)  A  72-inch-diameter,  370- 
foot-long  steel  pipe  installed  inside  the 
existing  10-foot  8-inch-diameter  outlet 
timnel;  (2)  a  72-inch-diameter,  50-foot- 
long  steel  pipe  exiting  the  tunnel  and 
connecting  to  a  72-inch  x  54-inch 
reducing  lateral:  (3)  a  54-inch  diameter, 
14-foot-long  penstock;  (4)  a  24-inch- 
diameter,  100-foot-long  and  a  48-inch- 
diameter,  100-foot-long  bypass  line;  (5)  a 
25-foot  by  105-foot  powerhouse  located 
adjacent  to  the  existing  combined  low 
level  outlet  and  spillway  stilling  basin, 
containing  eight  300  kw  Francis  turbine- 
generator  units  with  a  total  installed 
capacity  of  2,640  kW  and  producing  an 
estimated  average  annual  generation  of 
8.2  GWh:  (6)  eight  30-inch-diameter,  23- 
foot-long  tailrace  pipelines  discharging 
water  to  the  existing  stilling  basin;  (7)  a 
12.45-kV,  1,200-foot-long  transmission 
line  interconnecting  the  project  to  an 
existing  Delta-Montrose  Electric 
Association  line;  and  (8)  300  feet  of  new 
access  road,  reconditioning  of  800  feet  of 
existing  road  and  a  new  timber  bridge 
across  Muddy  Creek.  AppUcant 
estimates  construction  cost  of  $2.7 
million  and  intends  to  sell  project  power 
to  Colorado-Ute  Electric  Association, 
Inc. 

The  proposed  project  will  utilize 
irrigation  and  flood  control  releases 
without  alteration  of  the  normal 
scheduled  pattern  or  quantity  of 
releases. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  Dl. 

11a.  Type  of  Application:  Major 
Licenw. 


b.  Project  No.:  6810-000. 

c.  Date  nied:  January  31, 1965 

d.  Applicant  Ten  Sleep  Hydropower. 
In& 

e.  Name  of  Project  Ten  Sleep  Creek. 

f.  Location:  On  Ten  Sleep  Q«ek, 
tributary  to  the  Bighorn  River,  near  the 
town  of  Ten  Sleep,  in  Washakie  County, 
Wyoming,  and  affecting  lands  within  the 
Bighorn  National  Forest. 

g.  Filed  Pursuant  to:  16  U.S.C  7gi(a}- 
825(r). 

h.  Contact  Person:  Jeff  Burt.  165 
Wright  Brothers  Drive,  Salt  Lake  City, 
UT  84116. 

i.  Comment  Date:  December  19. 1985. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of:  (1) 
An  8-foot-high,  45-foot-long  reinforced- 
concrete  dam  having  a  sluice  gate  and  a 
screened  intake  at  elevation  7600  feet 
(2]  a  30,200-foot-long  underground  steel 
penstock  varying  in  size  &om  42-inch- 
diameter  to  32-inch-diameter;  (3)  a 
powerhouse  containing  a  generating  unit 
rated  at  9,500-kW  operated  at  a  head  of 
1,890  feet  and  at  a  flow  of  72  cfs;  (4)  a 
40-foot-long  tailrace:  (5)  a  2,400-v/4,160- 
v/34.5-kV  transformer  (6)  a  200-foot- 
long  34.5-kV  transmission  line;  and  (7)  a 
200-foot-long  access  road  to  the 
powerhouse.  The  average  annual  energy 
generation  is  estimated  to  be  28  million 
kWh.  Applicant  estimates  that  the  total 
project  cost  in  1986  would  be  $8,806,000. 

k.  Purpose  of  Project  Project  energy 
would  bie  sold  to  The  Montana  Power 
Company,  the  Montana-Dakota  Utilities 
Company,  or  to  the  Pacific  Power  and 
Light  Company  through  wheeling 
arrangements  to  be  provided  by  the 
Bighorn  Rural  Electric  Association  and 
the  Western  Area  Power  - 
Administration. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,C. 

12a.  Type  of  AppUcation:  Preliminary 
Permit. 

b.  Project  No:  9348-000. 

c.  Date  Filed:  July  11, 1985. 

d.  Applicant:  Ririe  Hydro  Ltd., 
Partnership. 

e.  Name  of  Project:  Ririe  Dam. 

f.  Location:  On  Willow  Creek  at  the 
Bureau  of  Reclamation-administered 
Ririe  Dam  in  Bonneville  County,  Idaho 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Archie  R.  Ford  P.O. 
Box  1940,  Orofino,  ID  83544. 

i.  Comment  Date:  December  23, 1985. 

j.  Description  of  Project  The  proposed 
project  would  utilize  the  existing  dam 
and  reservoir  and  would  consist  of:  (1) 
A  200-foot-long  penstock  through  the 
outlet  conduit;  (2)  a  powerhouse  on  the 
southern  bank  of  the  outlet  channel 
containing  one  or  two  generating  units 


with  a  total  installed  capacity  of  2.5  MW 
and  a  average  annual  output  df  10.9 
GWh;  and  (3)  a  transmission 
interconnection  with  lines  serving  the 
dam  or  with  Utah  Power  and  Light 
Company  transmission  lines  near  the 
dam. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  36-month  preliminary  permit  to 
conduct  engineering,  economic  and 
environment  studies  to  ascertain  project 
feasibility  and  to  support  an  application 
for  a  license  to  construct  and  operate 
the  project  AppUcant  has  stated  that  no 
new  roads  are  necessary  and  that 
drilling  is  not  anticipated  as  part  of  the 
studies.  The  estimated  cost  of  permit 
activities  is  $90,000. 

k-  Purpose  of  Project:  Project  output 
would  be  sold  to  Utah  Power  and  Light 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  and  D2. 

13a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9475-000. 

c.  Date  FUed:  September  24, 1985. 

d.  Applicant  Porthill  Hydro  Partners. 

e.  Name  of  Project  Long  Canyon. 

f.  Location:  On  Long  Canyon  Creek  in 
the  Kaniksu  National  Forest,  near  the 
town  of  Porthill.  Boundary  County, 
Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825{r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman,  Attorney  at  Law,  Suite  #600, 
1350  New  York  Avenue,  Washington,    • 
DC  20005. 

i.  Comment  Date:  December  23, 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high  diversion  dam  at  elevation  3,200 
feet;  (2)  a  13,500-foot-long,  5-foot- 
diameter  penstock;  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
rated  capacity  of  6,500  kW;  and  (4)  a 
500-foot-long  transmission  line. 
AppUcant  estimates  the  average  annual 
energy  production  to  be  19.0  GWh. 

A  preliminary  permit  does  not 
authorize  construction.  AppUcant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $145,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibiUty 
study. 

k.  Purpose  of  Project  The  proposed 
power  produced  is  to  be  sold  to 
Washington  Water  Power  Company. 

1.  This  notice  also  consists  of  the 
foUowing  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  and  D2. 


14a.  Type  of  Applicatkm:  fteKminary 
Permit. 
b.  Project  No.:  9SM-e00. 
e.  Dated  Fited:  October  1. 1985. 

d.  AppKcmt:  St.  Vrain 
EnvironmentaJists. 

e.  Name  of  Project:  North  St.  Vrain 

f.  Location:  On  North  St.  Vrain  Creek, 
near  Alienspark,  in  Bontder  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-a25(r). 

h.  Contact  Person:  St  Vrain 
Environmentalist,  c/o  Louis  Rosenman, 
Esq.,  1350  New  York  Avenue.  #600, 
Washington.  DC  20005  (202)  783-2100. 

i.  Comment  Date:  December  23. 1985. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  4-fbot- 
high,  25-foof-Iong  rock  diversion 
structure;  (2)  a  3iD-inch-diameter.  1.700- 
foot-long  steel  penstock;  (3)  a  25-foot  by 
25-foot  powerhouse  located  at  elevation 
8,000  feet  msl  containing  a  single 
turbine-generator  unit  with  a  rated 
capacity  of  320  kW  and  producing  an 
estimated  average  annual  generation  of 
1.125  GWhr  (4)  a  ao-foot-long.  5-foot- 
deep,  10-foot-wide  concrete  tailrace;  and 
(5)  a  50-foot-long,  12.5-kV  transmission 
line.  The  project  would  be  located  on 
Roosevelt  National  Forest  lands. 
Applicant  intends  to  sell  project  power 
to  Estes  Park  Power  and  Light  Company. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  issuance  of  a  preHroinary  permit 
to  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $145,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B.  C,  and  02. 

15a.  Type  of  Apphcation:  Minor 
License. 

b.  Project  No:  9029-000. 

c.  Date  Filed:  March  18, 1985. 

d.  Applicant;  Nelson  Creek  Power, 
Inc. 

e.  Name  of  Project:  Grasshopper  Flat. 

f.  Location:  On  East  and  West  Forks 
of  Nelson  Creek  in  Shasta  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.a  791{a}— a25(r). 

h.  Contact  Person:  Mr.  Marie 
Henwood.  Henwood  Associates,  Inc., 
1818-llth  Street,  Suite  4.  Sacramenta 
CA  96814. 

i.  Comment  Date:  December  23, 1985. 


j.  Description  of  Project:  Hie  prqiosed 
project  woohl  consiBt  at  [I]  A  5-foot- 
high,  O(^fbot-long,  diversion  dam  at 
elevation  2332  feet  on  East  Fork  Nelson 
Creek;  [2)  a  22-inch-diaineter.  TOD-foot- 
long  pipe;  [3}  a  7-foot-high.  125-foot-Iong 
(Aversion  dam  at  elevation  2320  feet  on 
West  Fork  Nelson  Creek;  (4}  a  34-inch- 
diameter,  7,180-fbot-long  penstock;  (5)  a 
powerhouse,  at  elevation,  1,940  feet, 
with  a  total  installed  capacity  of  1,035 
kW;  and  (6)  a  1,500-foot-long.  12-kV 
transmission  line  connecting  with  an 
existing  transmission  line  of  Pacific  Gas 
and  Electric  Company  (PG&E).  No 
recreational  facilities  are  proposed  by 
the  Applicant 

k.  Purpose  of  Project:  The  estimated 
4.16  million  KWh  generated  annually  by 
the  project  would  be  sold  to  PG&E.  The 
estimated  cost  of  the  project  is 
$2,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  CandDl. 

16a.  Type  of  Application:  License 
(Over  5MW). 

b.  Project  No:  8620-000. 

c.  Date  Filed:  September  26, 1984  and 
supplemented  August  15, 1985. 

d.  Applicant  Bath  County.  Kentucky, 
and  Eastern  States  Energy  ft  Resources, 
bic. 

e.  Name  of  Project  Cave  Run  Dam 
HydroelecMc  Pr^ect. 

L  Location:  On  the  Licking  River  near 
the  town  of  Farmers,  Bath  and  Rowan 
Counties,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Edward  R 
Curland.  1700  Broadway,  Suite  2S01, 
New  York.  New  York  10019. 

i  Comment  Date:  December  16, 1985. 

j.  Description  of  Project  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Cave  Run 
Dam  and  reservoir,  and  would  consist 
of:  (1)  The  existing  outlet  works 
consisting  of  a  trashrack,  an  enclosed 
intake  structure,  a  15-foot  diameter 
circular  timnel  and  two  service  and 
emergency  control  gates;  (2)  a  new 
powerhouse  of  reinforced  concrete, 
approximately  40  feet  wide  by  100  feet 
long,  to  be  constructed  adjacent  to  and 
on  the  south  side  of  the  existing  stilling 
basin,  and  housing  a  single  10-MW 
generator;  (3)  a  proposed  75-foot-wide 
and  175-foot-long  tailrace;  (4)  a  new  69- 
kV  transmission  Hne  approximately  one- 
mjle-long  interconnecting  with  an 
existing  69-kV  Kne,  owned  by  East 
Kentucky  Power  Cooperative;  and  (5) 
appurtenant  facilities.  Applicant 
estimates  the  average  annual  generation 
of  the  project  wouW  be  31  G Wj. 

k.  Purpose  of  Project:  AH  project 
energy  generated  would  be  sold  to 


Kentucky  Utilities  Company,  and  East 
Kentucky  Power  Cooperative. 

L  This  notice  also  coBtists  of  tha 
foHowing  standard  paragraphs:  AX  A9, 
B.  andC 

17a.  Type  of  Applicatioa;  PreUsunary 
Permit 

b.  Project  No:  9522-000. 

c.  Date  Filed:  October  4. 1985. 

d.  Applicant:  Swift  River /H^lund 
Company. 

e.  Name  of  Project:  Baltic  Mills. 

f.  Location:  On  the  Shetucket  River  in 
New  London  County,  Connecticut 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-825(r). 

L  Contact  Person:  Mr.  Peter  B.  Clark. 
Swift  River/Hafslund  Company.  10 
Harbor  Street  Danvers,  MA  01923. 

L  Comment  Date:  December  12. 1985. 

j.  Competing  Application:  Project  No. 
9147-000.  Date  Filed  May  1. 1965. 

k.  Description  of  Project  The 
proposed  run-of-river  project  would 
consist  of:  (1)  An  existing  30-foot-high 
and  SOO-foot-long  dam:  (2)  a  reservoir 
with  a  surface  area  of  500  acres  and 
surface  elevation  of  lOD  feet  NGVD;  (3) 
an  existing  intake  structure;  (4)  existing 
100-folo^wide  and  1000-foot-long  canal; 
(5)  an  existing  powetiiouse  with  2  new 
turbine  generator  units  with  a  total 
installed  capacity  of  2.500  kW;  (6)  an 
existing  1,500-foot-long  tailrace;  (7)  a 
new  12.5-kV  and  500-foot-long 
transmission  line;  and  (8)  other 
appurtenances.  The  existing  facilities 
are  owned  by  Baltic  Mills  Associates,  of 
Hartford,  Connecticut.  Applicant 
estimates  an  average  annual  generation 
of  9,10a00O  kWh.  Applicant  would  also 
study  the  alternatives  of  constructing  a 
new  powerhouse  at  the  north  bank  or  at 
the  dam  in  lieu  of  utilizing  the  existing 
canal  and  powerhouse. 

I.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Connecticut  Power 
and  Light  Company. 

m.  lliis  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  B.  C 
and  D2. 

n.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $100,000. 


18a.  Type  of  Application:  Preliminary 
Permit. 

b,  Project  No.:  P-e415-000. 

c  Date  Filed:  August  21, 1985. 

dL  Applicant:  Wayne  E.  Gauthier  and 
Lucien  F.  Langlois. 

e.  Name  of  Project:  Pulsifer  Rips. 

f.  Location:  On  the  Androscoggin 
River  in  Coos  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Lucien  F. 
Langlois,  36  Hill  Street,  Berlin.  NH 
03570. 

i.  Comment  Date:  December  20, 1985 

j.  Competing  Applicatmn:  Project  No. 
9404.  Date  Filed  August  15, 1985. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
proposed  20-foot-high  and  900-feot-long 
concrete  and  earth  dam  with  a  proposed 
spillway  crest  elevation  of  854  MSL;  (2) 
a  propc«ed  30-acre  reservoir  with  a 
storage  capacity  of  146  acre-feet,  (3)  a 
proposed  4,700-foot-long  and  18-Jfoot- 
diameter  penstock;  (4)  a  proposed 
concrete  powerhouse  to  contain  two 
turbine/generators  with  an  installed 
capacity  of  8000  kW;  (5)  a  proposed 
tailrace;  (6)  a  new  7.2-kV  transmission 
line  900  feet  long;  and  (7)  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  42.64a000  kWh. 

1.  Purpose  of  Project:  The  project 
power  will  be  sold  to  the  Public  Service 
Company  of  New  Hampshire. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  B,  C. 
D2. 

n.  Proposed  Scope  of  Studies  under 
Permit^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months,  lie  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $46,000. 

19a.  Type  of  Application:  Exemption 
from  Licensing  (5MW  or  Less). 

b.  Project  No.:  9231-000. 

c.  Date  Filed:  May  20, 1985. 

.  d.  Applicant  Scott  Paper  Company. 

e.  Name  ofProject  Canyon  Lake. 

f.  Location:  On  Canyon  Creek  in 
Whatcom  County,  Washington  near  the 
town  of  Deming. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980  (16  U.S.C.  2705  and  2708). 


h.  Contact  Person:  Nicholas  J. 
DeBenedictis,  Esquire,  Scott  Paper 
Company.  Scott  Plaza  Two, 
Philadelphia,  PA  19113  and  Nancy  ). 
Skancke,  Esquire,  Ross.  Marsh  and 
Foster,  888 16th  Street.  NW., 
Washington.  DC  2006. 

I  Comment  Date:  December  16, 1985. 

j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
45-foot-long.  8-foot-wide,  concrete 
flume-intake  structure  at  elevation  2.230 
feet  (2)  an  11,200-foot-long  steel 
penstock  varying  in  diameter  from  36 
feet  to  32  feet  (3)  a  powerhouse 
containing  two  generating  units  writh  a 
combined  capacity  of  2.620  kW 
operating  under  a  head  of  1,402  feet, 
producing  an  annual  eneigy  output  of     - 
15.5  GWh;  (4)  a  teilrace;  (5)  a  1.5-mile- 
long,  34-kV  transmission  line  tying  into  a 
Puget  Sound  Power  and  Light  Company 
line;  (6)  an  800-foot-long  access  road  to 
the  diversion  structure;  and  (7)  a  1,000- 
foot-long  access  road  to  the 
poweriiouse. 

Purpose  of  Exemption — ^An 
exemption,  if  issued,  gives  an  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
licensee  appUcants  that  wodd  seek  to 
take  or  develop  the  project 

k.  Purpose  of  Project  F^iject  power 
would  be  sold  to  Puget  Sound  Power 
and  Light  Company. 

L  Tms  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C,  and  D3a. 

20a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9338-OOa 

c.  Date  Filed:  July  9, 1985. 

d.  Applicant  Littie  Horn  Water 
Group,  a  Limited  Partnership. 

e.  Name  of  Project  Little  Big  Horn 
Pumped  Storage. 

f.  Location:  On  East  Twin  Creek. 
LitUe  Bighorn  River,  and  tributaries  of 
the  LitUe  Bighorn  within  Bighorn 
National  Forest  in  Sheridan  County, 
Wyoming. 

.  g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  David  F. 
Pabnerlee,  130  South  Main.  Buffalo,  WY 
82834. 

i.  Comment  Date:  December  18, 1985. 

j.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
235-foot-high,  3,000-foot-long  zoned 
earthnU  dam  impounding  the  Half 
Oimce  Reservoir  at  surface  elevation 
8,440  feet  with  pipelines  to;  (2)  Wagon 
Box  Reservoir,  impounded  at  surface 
elevation  6,960  feet  by  a  160-foot-high. 
980-foot-long  zoned  earthfill  dam  and 
Wagon  Box  Powerhouse  containing  a 


generating  unit  rated  at  40  MW.  and  to: 
(3)  Lick  Creek  Reservoir,  impounded  at 
surface  elevation  8.640  feet  by  a  200- 
foot-high.  1,100-foot-long  zoned  earthnU 
dam  with  a  pipeline  to:  [4]  Dry  Fork 
Reservoir,  impounded  at  surface 
elevation  6.400  feet  by  a  300-foot-high. 
1.000-foot-long  zoned  rockHll  dam  and 
Dry  Fork  Poweriiouse  containing  a 
generating  unit  rated  at  40  MW,  with  a 
pipeline  to;  (5)  Ridge  Reservoir, 
impounded  at  surface  elevation  8.435 
feet  by  a  90-foot-high.  3.300-foot-long 
rockfill  dam.  with  a  pipeline  to;  (6)  West 
Pass  Poweriiouse  containing  a 
generating  unit  rated  at  10.2  MW.  with  a 
pipeline  to:  (7)  Taffner  Powerhouse 
containing  a  generating  unit  rated  at  20 
MW,  with  a  pipeline  to:  (8)  Parkman 
Reservoir,  impoimded  at  surface 
elevation  4,405  feet  by  a  150-foot-high, 
3.250-foot-long  zoned  earthfill  dam  and 
Paricman  Powerhouse  containing  a 
generating  unit  rated  at  7  MW;  and  (9) 
intermediate  transmission  lines 
connecting  the  powerhouses  and  an  18- 
mile-long,  230-kV  transmission  line 
connecting  to  an  existing  Pacific  Power 
and  Light  Company  line.  The  project 
would  have  an  average  annual 
generation  of  176  GWh. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  36-month  preliminary  permit  to 
conduct  engineering  economic  and 
environmental  studies  to  ascertain 
project  feasibility  and  to  support  an 
application  for  a  license  to  construct 
and  operate  the  project  The  estimated 
cost  of  permit  activities  is 
approximately  $7,000,000. 

k.  Purpose  of  Project 

The  proposed  market  area  for  power 
generated  by  the  project  is  northern 
Wyoming  and  south  central  Montana. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B,  C,  and  D2. 

Standard  Paragraphs 

A3.  Development  AppUcation— Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  of  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
appUcation.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
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development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent  In  accordance  with  the 
Commissioa's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
develofanort  applications,  most  be  filed 
in  re^MBse  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  appficaboa.  No  competing 
applicattans  or  notices  of  in  teat  may  be 
filed  in  response  to  this  notice. 

AS.  Preliminafy  Pennit — Anyone 
desiring  to  file  a  competing  application 
for  prelirainaiy  permtt  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notioe  ol  inkent  to 
file  such  an  application,  to  the 
Conunission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submiitsion  ol  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  ooaunent  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1]  and  (9)  and  4.38. 

A7.  Preliminary  Pennit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
nolice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  lao  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  Kcense  application  must 
conform  with  18  CFR  4.30  (b)  (1)  and  f^ 
and  4.36. 

A8.  Preliminary  Peimit — Public  notice 
of  the  filing  of  the  initial  preliminary 
pennit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  eoaqieting  pretiminary  pennit  and 
development  apptteations  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  developnieiit  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  mast 
cmAnm  wMi  IS  CFR  4.30(b}  (1)  and  (9) 
and  4.36. 


A9.  Notice  of  m  tent— A  notice  of 
intent  must  specify  the  exact  name, 
business  add^ss,  and  telephone  number 
of  the  prospective  appKcant.  include  an 
unequivocal  statement  of  mtent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preRminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
api^ication)  and  be  served  on  the 
applicant(s)  named  in  this  pablic  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  ft'actice 
and  Procedure.  18  CFR  385.21a  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  all  protests  or  other  coamients 
filed,  bul  oi^y  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
CommiasiOD's  rules  nay  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  tbe  specified 
comment  date  for  the  particular 
application. 

C  Filing  and  Service  of  Responsive 
Doauneats — ^Any  filioga  must  beer  in  all 
capital  letters  the  title  "COMMENTS", 
"NCmCE  OF  INTENT  TO  FILE 
COMPETING  APHJCATION". 
"COMPETING  APPLICATION '. 
"PROTEST*  or  "MOTION  TO 
INTERVENE",  as  apphcable.  and  the 
Project  Numbo'  of  thie  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  abova  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  cofMes 
required  by  the  Coaunisaifn's 
regulations  to:  Kenneth  F.  Phmb, 
Secretmy,  Pedenl  Baergy  Rcgnkitory 
Commission.  825  NorA  Capitol  Street, 
NW..  Waaldogton.  DC  2Ma&  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  ^uinger.  Director,  Division  of 
Proiect  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-19, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  applicatioo 
or  motion  to  intervene  most  also  be 
served  upon  each  representative  of  the 
Applicant  (q>edfied  in  particular 
application. 

01.  Agency  Comments — Federal. 
State,  «H»d  loca!  agencies  that  receive 
this  notice  throng  (firect  mailing  fiom 
the  Commission  are  requested  to 
provide  conunents  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act  tlie 
National  Environmental  PQHcy  Act  Pub. 
L  Na  88-29,  and  other  appHcable 


statutes.  No  other  formal  requests  for 
conunents  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  ai  the 
application  may  be  obtained  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  with  the  Coounissiaa 
within  the  time  set  for  fiHog  comments, 
it  wiH  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments^on  the  described 
applicatioB.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fivm  the  applicant.}  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcanf  s 
representatives. 

D3a.  Agency  Commeots—The  U.S. 
Fish  and  Wilcflife  Service  and  the  State 
Fish  and  Game  agency{ie8)  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Energy  Secutity  Act  of 
1980.  to  file  widiin  60  days  &om  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisioos  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  tenns 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  FederaL  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  re^umsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  oomments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments— TheXiS. 
Fish  and  WikUife  Service  and  the  State 
Fish  and  Game  agency (ieaj  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  bom  the  date  of 
issuance  of  this  notice  appiopriete  terms 
and  conditions  to  prot/ect  any  fiiyli  and 
wildlife  resoiirces  or  otherwise  cany  out 
the  provisions  of  the  Fish  and  Wildlife 
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Coordiiuitt«B  Act  General  oomments 
concerning  tke  ^Cfect  and  its  resources 
are  requested;  however,  specific  tenns 
and  conditioBs  to  be  ioduded  as  a 
coaditioo  of  e]ceB4>tion  must  be  clearly 
identified  in  the  agency  letter,  if  an 
agency  does  not  ^  terras  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Commeols  siiould  be  confined  to 
substantive  issnes  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  Ctee  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  November  13. 19B5. 
Kenneth  F.  Phmb, 
Secretary. 

[FR  Doc.  85-27456  Filed  11-18-85;  8:45  am] 
BtuiNG  CODE  srir-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-41020  FRL-2924-6] 

Sevemaenlh  Raport  ol  thm 
Interagency  Testing  Committee  to  tlie 
AdmMatratav;  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  List  of  Chemicals 

AGENCY:  Environmental  I¥otection 
Agency  (EPA). 
action:  Notice 

SUMMANV:  The  Interagency  Testing 
(fommittee  (TTC).  estd)lished  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  fTSCAJ,  transmitted  its 
Seventeenth  Report  to  the  Administrator 
of  EPA  on  November  1, 1985.  This 
report,  which  revises  and  updates  the 
Committee's  priority  list  of  chemicals, 
adds  three  chemicals  to  the  list  for 
priority  consideration  by  EPA  in  the 
promulgation  of  test  rules  under  section 
4(a)  of  the  Act  The  new  chemicals  are 
cyctehescane,  2,6-di-tert-butylphenol, 
and  diisodecyl  phenyl  phosphite.  None 
of  these  cheiaicials  is  designated  for 
response  within  12  months.  The 
Seventeenth  Report  is  included  in  this 
notice.  The  Agency  invites  interested 
persons  to  ssbrait  written  comments  on 
the  Report,  and  to  attend  Focus 
Meetings  to  help  narrow  and  focus  the 
issues  raised  by  the  ITC's 
recommendations.  Members  of  the 
public  ace  also  invited  to  inform  EPA  if 


they  wish  to  be  notified  of  st^equent 
public  meetings  on  these  cbenucals.  ITC 
also  notes  the  removal  of  7  chemicals 
from  the  priority  list  because  EPA  has 
responded  to  the TTC's  previous 
recommendations  for  testing  of  the 
chemicals. 

DATES:  Written  conunents  should  be 
submitted  by  December  19, 1985.  Focus 
Meetings  will  be  held  on  December  16, 
1985. 


:  Send  written  submissions 
to:  TSCA  Pubhc  InformaUon  Office  (TS- 
793).  Office  of  Pesticides  and  Toxic 
Substances,  Eavironmeatal  Protection 
Agency  Rm.  E-loa  401 M  St.  SW., 
Washington.  D.C.  20460. 

Submissions  should  bear  the 
document  control  number  (OPTS-41020). 

The  public  record  sopjiorting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  £-107  at  the 
address  noted  above  from  8  a.m.  to  4 
p.m.  Monday  through  Friday,  except 
legal  holidays.  Focus  Meetings  will  be 
held  at  EPA  Headquarters,  Rm.  2  South 
Conference  Area,  401 M  St.  SW. 
Washington,  D.C.  Persons  planning  to 
attend  any  one  of  the  Focus  Meetings 
and/or  seeking  to  be  informed  of 
subsequent  public  meetings  on  these 
chemicals,  should  notify  the  TSCA 
Assistance  Office  at  the  address  Usted 
below.  To  insure  seating 
accommodations  at  the  Focus  Meetiqg. 
persons  interested  in  attending  are 
aksed  to  notify  EPA  at  least  one  week 
ahead  of  the  scheduled  dates. 

FOR  HIRTMER  HtFOIWATION  CONTACr 

Edward  A.  IGein.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  401  U  St,  SW.. 
Washington.  D.C.  20460,  Toll  Free:  (800- 
424-9065).  In  Washington.  D.C:  (554- 
1404).  Outside  the  USA:  (Operator-202- 
554-1404). 


:  EPA  has 
received  the  Report  of  die  TSCA 
Interagency  Testing  Committee  to  the 

Administrator. 

I.  Background 

TSCA  (Pub.  L  94-469, 90  Stat.  2003  et 
seg:  15  U.S.C.  2601  et  seq.)  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  imder  section  4(a)  requiring 
testing  uf  chemical  substances  and 
mixtures  in  order  to  develop  data 
relevant  to  determining  the  risks  that 
such  chemical  substances  and  mixtures 
may  present  to  health  and  the 
environment 

Section  4(e)  of  TSCA  established  an 
Interagency  Testing  Committee  to  make 
recommendations  to  the  Administrator 
of  Q'A  of  chemical  si^tances  and 


mixtures  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4(a).  Section  4(e)  directs 
the  Committee  to  revise  its  list  of 
recommendations  at  least  every  6 
months  as  neceasaiy.  The  ITC  may 
"designate^  ap  to  50  substances  and 
mixtures  at  any  one  time  for  priority 
consideration  by  the  Agency.  For  such 
designations,  the  Agency  must  within  12 
months  either  initiate  rulemaking  or 
issue  in  the  Federal  Register  its  reasons 
for  not  doing  sa  The  ITCs  Seveateenth 
Report  was  received  by  the 
Achninistrator  on  November  1. 1985.  and 
follows  this  Notice.  The  Report  adds 
three  substances  to  the  TSCA  section 
4(e)  priority  list. 

II.  New  Section  of  4(e)  Priority  List 

The  Seventeenth  Report  establishes  a 
third  section  of  the  priorty  list  This  new 
section  is  Part  B  of  the  list  and  contains 
those  chemicals  and  categories  of 
chemicals  "recommended  with  intent-to- 
designate."  Part  A  continues  to  list  Aose 
chemicals,  mixtures,  and  categories 
designated  for  priority  consideration 
and  response  by  EPA  within  12  months, 
and  Part  C  contains  those  chemicals, 
mixtures,  and  categories  diat  have  been 
recommended  for  priority  consideration 
without  being  designated  for  response 
within  12  months. 

The  information  received  following 
recommendation  with  intent-to- 
designate  of  a  chemical,  mixture,  or 
category  of  chemicals  may  influence  the 
committee  either  to  designate  or  not 
designate  that  chemical  mixture,  or 
category  for  EPA  response  within  12 
months.  TTiat  decision  would  be 
announced  in  a  subseqoent  report  to  the 
Administrator. 

III.  Written  and  Oral  Comments  and 
Public  Meetings 

EPA  inNites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  ihe  human  and  environmental 
exposure  to  these  chemicals.  A  notice  is 
published  elsewdiere  in  today's  Federal 
Register  adding  the  three  subsiances 
recommended  in  the  ITC's  Seventeenth 
Report  to  the  TSCA  section  8(d)  Health 
and  Safety  Data  Reporting  Rule  (40  CFR 
Part  716).  The  section  8(d)  rule  requires 
the  reportmg  of  unpublished  health  and 
safety  studies  on  the  listed  chemicals. 
These  three  chemicals  wiil  also  be 
added  to  the  TSCA  section  8(a) 
PreUminary  Assessment  Information 
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Rule  (40  CFR  Part  712]  published 
elsewhere  in  this  issue.  The  section  8(a) 
rule  requires  the  reporting  of  production 
volume,  use,  exposure,  and  release 
information  on  the  listed  chemicals. 

Focus  Meetings  will  be  held  to  discuss 
relevant  issues  pertaining  to  the 
chemicals  and  to  narrow  the  range  of 
issues/effects  which  will  be  the  focus  of 
the  Agency's  subsequent  activities  in 
responding  to  the  ITC  recommendations. 
The  Focus  Meetings  will  be  held  on 
December  16, 1985  at  EPA  Headquarters, 
Rm.  2  South  Conference  Area,  401  M  St., 
SW.,  Washington.  D.C.  These  meetings 
are  intended  to  supplement  and  expand 
upon  written  comments  submitted  in 
response  to  this  notice.  The  schedule  for 
the  Focus  Meetings  is  as  follows:  9:30 
a.m.,  cyclohexane:  1  p.m.,  2,6-di-tert- 
butylphenol;  2  p.m.,  diisodecyl  phenyl 
phosphite. 

Persons  wishing  to  attend  one  or  more 
of  these  meetings  or  subsequent 
meetings  on  these  cheiAicals  should  call 
the  TSCA  Assistance  OfHce  at  the  toll 
free  nuinber  listed  above  at  least  one 
week  in  advance. 

All  written  submissions  should  bear 
the  identifying  docket  number  (OPTS- 
41020). 

IV.  Status  of  List 

In  addition  to  adding  the  three 
reconmiendations  to  the  priority  list,  the 
rrC's  Seventeenth  Report  notes  the 
removal  of  seven  chemicals  from  the  list 
since  the  last  ITC  report  because  EPA 
has  responded  to  the  Committee's  prior 
recommendations  for  testing  of  the 
chemicals.  Subsequent  to  the  ITC's 
preparaUon  of  its  Sixteenth  Report  EPA 
responded  to  the  ITC's 
recommendations  for  seven  additional 
chemicals.  The  seven  chemicals 
removed  and  the  dates  of  publication  in 
the  Federal  Register  of  EPA's  responses 
to  the  ITC  for  these  chemicals  are: 
bisphenol  A,  May  17, 1985  (50  FR  20691); 
carbofuran  intermediates,  July  22, 1985 
(50  FR  29761);  2-chloro-l,3-butad»«e, 
August  6, 1985  (50  FR  34546);  1,2- 
dibromo-4-(1.2-dibromoethyl) 
cyclohexane.  May  8, 1985  (50  FR  19460); 
diisopropyl  biphenyl.  May  3, 1985  (50  FR 
18920);  2-ethyIhexanoic  acid.  May  17, 
1985  (50  FR  20678);  isopropyl  biphenyl. 
May  3, 1985  (50  FR  18920). 

The  current  list  contains  eleven 
designated  substances  or  groups  of 
substances,  two  chemicals 
recommended  with  intent-to-designate 
and  two  recommended  substances  or 
groups  of  substances. 

Authority:  15  U.S.C  2803 


Dated:  November  8. 1S65. 

looeph  ].  Mannda, 

Director,  Existing  Chemical  Assessment 
Division. 

Seventeenth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Adndnistrator,  Environmental  ProtectioD 
Agency 

Summary 

Section  4  of  the  Toxic  Substances 
Control  Act  of  1978  (TSCA,  Pub.  L  94- 
469)  provides  for  the  testing  of 
chemicals  in  commerce  that  may  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  It  also  provides  for 
the  establishment  of  a  Committee  (ITC), 
composed  of  representatives  from  eight 
designated  Federal  agencies,  to 
recommend  chemical  substances  and 
mixtures  (chemicals)  to  which  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  should  give 
priority  consideration  for  the 
promulgation  of  testing  rules. 

Section  4(e)(1)(A)  of  TSCA  directs  the 
Committee  to  recommend  to  the  EPA 
Administrator  chemicals  to  which  the 
Administrator  should  give  priority 
consideration  for  the  promulgation  of 
testing  rules  pursuant  to  section  4(a). 
The  Conunittee  is  required  to  designate 
those  chemicals,  from  among  its 
recommendations,  to  which  the 
Administrator  should  respond  within  12 
months  by  either  initiating  a  rulemaking 
proceeding  under  section  4(a)  or 
publishing  the  Administrator's  reason 
for  not  initiating  such  a  proceeding.  At 
least  every  6  months,  the  Committee 
makes  those  revisions  in  the  TSCA 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

As  a  result  of  its  deliberations,  the 
Committee  is  revising  the  TSCA  section 
4(e)  Priority  List  by  the  addition  of  three 
chemicals,  and  is  noting  the  removal  of 
seven  as  a  result  of  responses  by  EPA. 

The  Priority  List  traditionally  has 
been  divided  into  two  parts:  Part  A 
containing  those  recommended 
chemicals  and  groups  designated  for 
priority  consideration  ttnd  response  by 
the  EPA  Administrator  within  12 
months,  and  Part  B  containing  chemicals 
and  groups  that  have  been 
recommended  for  priority  consideration 
by  EPA  without  being  designated  for 
response  within  12  months.  Although 
TSCA  does  not  establish  a  deadline  for 
EPA  response  to  non-designated 
chemicals  and  groups,  the  Committee 
anticipates  that  the  EPA  Administrator 
will  respond  in  a  timely  manner. 
Beginning  with  this  report,  the  part  that 


has  been  called  Part  B  in  previou*~ 
reports  will  be  called  Part  C. 

With  this  report  the  Coounittee  is 
establishingm  third  part  to  be  called 
Part  B,  to  contain  those  chemcials  and 
groups  "recommended  with  intent-to- 
designate."  The  "recommended  with 
intent-to-designate"  category  is  being 
established  to  take  advantage  of  recent 
rules,  published  on  August  28, 1985, 
promulgating  automatic  reporting 
requirements  for  non-designated  FTC 
reconmiendations  under  the  TSCA 
section  8(a)  Preliminary  Assessment 
rule  (50  FR  34805)  and  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
rule  (50  FR  34809).  The  8(a)  and  8(d) 
rules  require  the  submission  to  EPA  of 
information  on  production,  use, 
exposure  and  unpublished  health  and 
safety  studies  that  may  not  be  publicly 
available.  The  information  received 
following  "recommendation  with  intent- 
to-designate"  of  a  chemieal  or  group  of 
chemicals  may  influence  the  Committee 
to  either  designate  or  not  designate  that 
chemical  or  group,  for  EPA  response 
within  12  months,  in  a  subsequent  report 
to  the  Administrator. 

The  chemcials  being  added  to  the 
Priority  List  are  presented,  together  with 
the  types  of  testing  reconunended,  in  the 
following  Table  1: 

Table  1.— Additions  to  the  Section  4<e) 
PRtORPTY  List,  November  1985 
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TSCA  Interagency  Testing  Committee 

Statutory  Member  Agencies  and  Their 
Representative 

Council  on  Environmental  Quality 
Harvey  Doerksen,  Member 

Department  of  Commerce 
Bernard  Greifer,  Member  and 
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ChAiipenoa 
EnviroBiBestal  Protection  Agency 
lohn  a  WaUwr.  Member  * 
Larureace  Roaenatein.  Alternate  * 
National  Cancer  Institute 
Elizabeth  K.  Weisburger,  Member 
Richard  Adanaaa,  Alternate 
National  Institute  of  Eavinvunental 
Health  Sciences 
Douglas  Bristol,  N4embtf  ■ 
National  Institute  for  Occupational 
Safety  and  Health 
Rodger  L.  Tatken.  Member  ' 

National  Science  Foundation 
Rodger  W.  Baier.  Member  ■ 
Jarvis  L  Moyers,  Alternate  ♦ 
Occupational  Safety  and  Heailii 
Administration 
Stephen  Mallinger,  Alternate 

Liaison  Agencies  and  Their 
Respresentatires 

Consimier  Product  Safety  CoaimisBioa 

Marilyn  Wind  ' 

Laksluu  Misbca 
Department  of  A^ricultuie 

Hw»ef£.FaiHMd 

Richard  M.  Pazry,  ft 
Department  of  Defense 

Edmund  Cummii^s 

Patrick  A.  Truman 
Food  and  Drug  Administration 

Arnold  BoTBetti.  Vice  Chaiiperson 
National  Toxicology  Program 

Dorothy  Canter 

Committee  Staff 

Robert  H.  Brink,  Executive  Secretary 
Norma  Williams,  ITC  Coordinator 

Support  Staff 

Alan  Carpien — Office  of  the  General 

Counsel,  EPA 
Vera  W.  Hudson— National  Library  of 

Medicine 

"-  II 

(1)  Apporated  on  May  30. 1965 

(2)  Anniiited  an  }uly  24. 1985. 

.     (3)  Appotmed  OB  Ai^st  2B.  1985. 
(4|  Apjuintod  «b  September  16, 1985. 
(5)  AppoiBted  on  ]Hne  27. 1985. 

The  Conurattee  acknowledges  and  is 
grateful  for  the  atsistlance  and  support 
given  the  rrC  by  flie  staffs  or  CRCS, 
Inc.,  and  Dynamac  Corporation 
(technical  support  firime  and 
suboontEactocs)  and  personnel  of  the 
EPA  Omce  of  Toxic  Substances. 

Chapter  1 — Introduction 

1.1    DacJ^muid.  Tkt  TSCA 
InteragencjT  Testing  Committee 
(Cwmuitiee)  was  estaUished  under 
section  4(«)  of  the  Toxic  Substances 
Contnri  Act  of  M7B  (TSCA.  Public  Law 
94-469).  The  specific  noidate  of  Uie 
CoflfMDittae  is  to  leooaaBend  to  the 
Afhniniaitratar  of  the  U.S.  Environmental 


Protedian  Agency  (EPA]  chemical 
sdtstances  and  anxtures  in  conmerce 
that  should  be  given  priority 
consideration  for  the  promulgation  of 
testing  rules  to  determiae  their  potential 
hazard  to  human  health  and/or  the 
enviionmeat  TSCA  apeoffies  that  the 
Committee's  recommendations  aball  be 
in  the  form  of  a  Priority  List,  which  is  to 
be  published  in  the  Federal  Reg;ister. 
The  Committee  is  directed  by  section 
4(eKlK  A)  of  TSCA  to  designate  those 
chemicals  on  the  Priority  List  to  wfaidi 
tne  Cor  r\  fVuffiiftisxrator  snottra  respond 
within  12  months  by  elflier  initiating  a 
mletnaking  proceetiii^  under  section 
4(a]  or  publishing  the  Administrator's 
reason  for  aot  initiafing  such  a 
proceeding.  There  is  no  statutory  time 
limit  for  EPA  response  regarding 
chemicals  that  ITC  has  lacommended 
but  not  sesiguated  for  response  within 
12  months 

At  least  every  6  months,  the 
Committee  makes  those  revisions  ia  the 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
tranmits  them  to  the  EPA 
Administrator. 

ine  Committee  is  comprised  of 
representatiwes  from  eight  statutory 
member  agencies,  four  Tiaison  agencies, 
and  one  naiiaMd  fwoyam.  The  specific 
representatives  and  their  affiliations  are 
named  in  the  front  of  this  report  The 
ComnuUee's  chemical  review  ' 
procedures  and  priority 
recommendations  are  described  in 
previous  reports  JRef.  1). 

1.2  CommiUee  's  previous  reports. 
Sixteen  previous  reports  to  the  EPA 
Administrator  have  b§en  issued  by  the 
Committee  and  published  in  the  Federal 
Relator  (Rel  1).  Ninely-oae  entries 
(chemicals  and  groups  of  chemicals] 
were  recommended  for  priority 
consideration  by  the  EPA  Admioistratxir 
and  designated  for  response  within  12 
months.  In  addition,  one  chemical  and 
one  group  of  chemicals  were 
recommended  without  being  so 
designated. 

1.3  Committee 's  activities  during 
this  reporting  period.  Between  April  1, 
1985,  and  September  30, 1985,  the 
Committee  continued  to  review 
chemicals  from  its  fourth  and  fifth 
scoring  exercises,  and  from  nominations 
by  Member  Agencies,  Liaison  Agencies 
and  State  Agencies. 

The  Comnnttee  contacted  chemical 
manufacturers  and  trade  associations  to 
request  inTormation  that  would  be  of 
value  in  its  dehbcrations.  Most  of  those 
contacted  provided  tmpubSislted 
information  on  corrent  production, 
exposure,  uses,  and  effects  of  dremicafe 
under  study  by  the  Committee. 


During  this  reporting  period,  flw 
Committee  reviewed  available 
informadon  on  65  chemicals.  Three 
chemicals  were  selected  for  addition  to 
the  sectioR4(^  Priority  List,  and  16  were 
deferred  indefinitely.  The  leiuaiiring 
rtienricals  are  still  onder  study. 

On  April  4.  TOGS,  the  ITC  p^Hshed  an 
faitent-to-Deslgnate  notice  (SO  FF 13419) 
that  listed  three  chemical  substances 
and  described  additional  information 
needed  by  Ae  ITC  to  readi  a  more 
informed  decision  on  whether  or  not  to 
designate  the  chemical  substances  in  a 
subsequent  report  to  the  EPA 
Administrator.  The  three  chpmical 
substances  were  IH-benzotriazole  (CAS 
No.  95-14-7).  CJ.  Pigment  Green  (CAS 
No.  1326-53-6)  and  N-ethyl-N- 
benzylaniline  (CAS  No.  92-50-4),  A 

provided  for  receipt  of  relevant 
infonnation. 

Information  was  received  on  aquatic 
toxicity,  persistenoe  and  measore^ 
amoBBto  in  vartous  environmental  water 
samples  for  IH-befaotriazole.  The 
inforaiatioii  shows  that  iH-benzotriazole 
is  onlikely  to  be  present  in  the 
environmeat  at  concentrations  that  will 
cause  signAcant  envtronmental  effects. 
The  ITC  has  <ledded  to  defer 
indefinitely  farther  conaderatioB  of  IH- 
benzotiiazote. 

iirformation  received  on  Pigrnent 
Green  7  ^lows  that  the  water  vohibility 
of  tfiis  ingment  is  in  tfie  ranged  x  10'** 
to  7  xl<r"mg^at20*C.Themajor 
purpose  in  obtaining  information  on 
water  solBbflity  was  to  evaluate  data 
from  aquatic  toxicity  tests  using  the 
pigment  entirely  in  solution.  The 
extremely  low  water  solubility  of 
Pigment  Green  7  obviates  aquatic 
toxicity  testing  of  that  sort.  The  ITC  has 
decided  to  defer  indefinitely  further 
consideration  of  Pigment  Green  7. 

None  of  the  requested  informatioo 
was  received  on  N-ethyl-N- 
benzylaniliae.  iioweveie,  other 
informatioD  received  by  the  Commillee 
shows  that  N-ethyl-N-benz^'laniline  is: 
(1)  Produced  at  only  one  location  in  the 
U.S^  (2)  used  as  an  inlermediate  in  the 
production  of  dyes  and  (3)  released  to 
wastewater  trealmeot  iaciUties  in  low  to 
moderate  amonnts  where  it  is  expected 
to  sorb  to  sludge  solids.  Given  the 
potential  for  low  releases  to  snriace 
waters  at  just  one  geographical  location, 
the  Committee  has  decided  to  defer 
indefinitoiy  hirther  cons»deratwn  of  N- 
ethyl-N-benzylanillne. 

IA    The  TSCA  seclion  4^  Ppiarity 
List.  Section  4{e)(l)(B]  of  TSCA  directs 
the  Committee  to:  ".  .  .  make  such 
reviaons  in  the  {prianiy^iist  «s  it 
iietermines  to  be  necessary  and  .  .  . 
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transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions."  Under  this  authority, 
the  Committee  is  revising  the  Priority 
List  by  adding  three  chemicals: 
cyclohexane;  2,6-di-<ert-butylphenol; 
and  diisodecyl  phenyl  phosphite.  None 
of  these  chemicals  is  designated  for 
response  within  12  months.  The  testing 
recommended  for  these  chemicals  and 


the  rationales  for  the  recommendations 
are  presented  in  Chapter  2  of  this  report. 

Seven  chemicals  are  being  removed 
from  the  Priority  List  because  the  EPA 
Administrator  has  responded  to  the 
Committee's  prior  recommendations  for 
testing  them.  They  are  listed  in  the 
following  Table  2  with  citations  to  EPA 
responses: 


Table  i— Removals  From  the  TSCA  Section  4(e)  Priority  Ijst,  April  1. 1985  Through 

September  30, 1985 


Clwnacal/Graup 


OiilJwiiul  A _ 

CartKAtfan  msmmtalBS -_».»«»»..»«...... 

2<**ao-1.3-t»Mm»anu _ 

1.2-0«romo-4^i.2d«>rQfltae«hyl)  cydataaMW.. 

OBOprapyt  taphenyl , 

Z^EthyttiQAjnoic  *rtrt  ,  ,, 


iSQprapyl  biphanyl.. 


EPA  resporaas 


Fedaral  RegsMr  dtaUon 


SOFR 
50  FR 
SOFR 
50  FH 
50  FR 
SOFR 
SOFR 


2069«.... 
29761.._ 
3454S... 
19460... 
IS920.... 
20678._. 
18920- 


PuUcakon  dM« 


May  17.  198S. 
July  22.  1965 
A«g.  26.  1966. 
May  e.  1965. 
May  3,  1965 
May  17,  1985. 
Maya.  1965. 


Removal  of  74  entries  was  noted  in 
previous  reports  (Ref.  1).  To  date,  81 
chemicals  and  groups  of  chemicals  have 
been  removed  from  the  Priority  List. 

With  the  three  recommendations  and 
seven  removals  noted  in  this  report,  15 
entries  now  appear  on  the  section  4(e) 
Priority  List.  The  Priorty  List  is  divided 
in  the  following  Table  3  into  three  parts; 
namely.  Table  A,  Chemicals  and  Groups 
of  Chemicals  Designated  for  Response 
Within  12  Months,  Table  B,  Chemicals 
and  Groups  of  Chemicals  Recommended 
with  Intent-to-Designate,  and  Table  C, 
Chemicals  and  Groups  of  Chemicals 
Recommended  Without  Being 
Designated  for  Response  Within  12 
Months.  Table  3  follows: 

Table  3.— The  TSCA  Section  4(e)  PnioflrrY 
UST,  November  1985 


Enky 


and  Group*  of  CiMinieaia  RMMtwiMndad 
12 


1  Anavaquinana. 

2.  Cumene - 

3.  MercaploOenzottnazola 

4  Mettiytcvclopenlare 

5.  OciamedVcyctotetrasAnwia 

6.  Pentatifomoethytwineiiw 

7.  Sodun  N-meMiit-UiHeoiltmmne 

6.  TeliatnuimjtBphenol  A _ 

«.  TiiettitMna  glycol  mooomeOiyl  amer 
to.  Tnethyteoe  glycol  moooethyl  e«ier.. 
11.  Tnettiytane  0ycal  monoiMtyl  atttar.. 


Nov  1984. 
Nov  1984 
Nov.  1964. 
May  1965. 
Nov.  1964. 
Nov.  1964 
Nov  1984. 
May  1965 
May  1965. 
May  1965. 
May  1985 


and  ttoupa  ol  Ctianfcala 
wMn  liilanl*T^Oaai9n6la 


1.  CWoheiiwia 

2.  2.64)i-<arftwlyl|)hanol.. 


Nov  1965. 
Nov.  1965. 


and  Qroupa  ol  Ctiaiaicala  ftaeananandad 

12 


1.  3.4.acMoratenzoMkionde... 

2.  Oiaodacyl  pTionyl  ptioapWa.. 


May19M. 
Nov.  1985. 


Referance 

(1)  Sixteenth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator,  Environmental  Protection 
Agency.  TSCA  Interagency  Testing 
Committee.  May  21, 1985,  50  FR  20930-20939. 
Includes  references  to  Reports  1  through  15 
and  annotative  list  of  removals. 

Chapter  2 — ReconunendatioDS  of  the 
Committee    - 

2.1  Chemicals  recommended  for 
priority  consideration  by  the  EPA 
Administrator.  As  provided  by  section 
4(e)(1)(B)  of  TSCA,  the  Committee  is 
adding  the  following  three  chemical 
substances  to  the  section  4(e)  Priority  . 
List;  cyclohexane;  2,6-di-tert- 
butylphenol;  and  diisodecyl  phenyl 
phosphite.  The  recommendation  of  these 
chemicals  is  being  made  after 
considering  the  factors  identiHed  in 
section  4(e)(1)(A)  and  other  available 
relevant  information,  as  well  as  the 
professional  judgment  of  Committee 
members. 

Sections  2.3  and  2.4  of  this  report 
present  the  recommendations  and 
supporting  rationales.  Section  2.3 
presents  two  recommendations  with 
intent-to-designate.  Section  2.4  presents 
one  recommendation  without 
designation  for  response  within  12 
months. 

2.2  Chemicals  designated  for 
response  within  12  months.  None. 

2.3  Chemicals  recommended  with 
intent-to-designate  but  not  designated 
for  response  within  12  months. 

2.3.a  Cyclohexane  (9  CI) 

Summary  of  recommended  studies.  It 
is  recommended  that  cyclohexane  be 
tested  for  the  following: 

Health  Effects: 


Chronic  effectstncluding  oncogenicity 
and  neurotoxicity  (with  special 
emphasis  on  neuropathology) 

Teratogenicity  and  reproductive  toxicity 

Physical  and  Chemical  Information 

CAS  Number:  110-82-7 
Synonyms:  Hexamethylene: 

Hexahydrobenzene 
Structural  Formula: 


CH, 
H,C  CH, 

I 

H,C. 


CM, 


CH, 

Empirical  Formula:  C«His 

Molecular  Weight:  84 

Melting  Point:  6.5*C 

Boiling  Point:  80.7*C 

Vapor  Pressure:  100  mmHg  at  25.5*C 

Specific  Gravity:  0.7781  (20/4°C) 

Solubility  in  Water:  55  mg/L  at  25'C 

(Ref.  18,  Kirk-Othmer,  1983) 
Solubility  in  Organic  Solvents:  Soluble 

in  ethanol,  ether,  acetone,  benzene, 

petroleum  ether,  and  carbon 

tetrachloride 
Log  Oclanol/ Water  Partition 

Coefficient:  3.18  (esstimated;  Ref.  20. 

Konemann,  1981) 
Description  of  Chemical:  Colorless, 

flammable,  mobile  liquid  with  bland 

to  slightly  pungent  odor  depending  on 

presence  of  impurities 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production /use.  Cyclohexane  is 
currently  produced  by  nine  domestic 
manufacturers  (Ref.  5,  CEH,  1983;  Ref. 
10,  Exxon,  1984;  Ref.  43,  USITC,  1984).  In 
1983,  the  U.S.  production  volume  was 
reported  to  be  1.66  billion  pounds  (Ref. 
43,  USrrC,  1984).  Annual  domestic 
production  capacity  is  approximately  2.8 
billion  pounds  (Ref.  5,  CEH,  1983). 

In  1982,  approximately  96  percent  of 
the  cyclohexane  produced  was  used  in 
the  manufacture  of  adipic  acid  and 
caprolactam  via  cyclohexanol  and 
cyclohexanone,  respectively.  The  rest 
was  principally  consumed  in  solvent 
uses.  In  1981,  about  5  percent  of  the 
cyclohexane  produced  was  used  as  a 
solvent  for  cellulose  ethers,  essential 
oils,  rubber,  and  paint  strippers  (Ref.  5, 
CEH,  1983;  Ref.  6.  CPS,  1982). 

Adipic  acid  and  caprolactam  are  raw 
materials  used  in  the  production  of 
nylon-6,6  and  nylon-6,  respectively. 
Adipic  acid,  cyclohexanol,  and 
cyclohexanone  are  also  used  as  solvents 
and  as  intermediates  in  the  manufacture 
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of  plasticizers  and  polyurethane  resins 
(Ref.  5.  CEH.  1983). 

B.  Evidence  for  exposure,  the 
National  Occupational  Hazard  Survey, 
conducted  by  the  National  Institute  of 
Occupational  Safety  and  Health  (Ref.  25, 
NIOSH,  1976)  from  1972  to  1974, 
estimated  that  68,863  workers  in  4,653 
plants  were  potentially  exposed  to 
cyclohexane  in  the  workplace  in  1970. 
Preliminary  data  from  the  more  recent 
National  Occupational  Exposure  Siuvey. 
conducted  by  NIOSH  from  1980  to  1983. 
indicated  that  42,560  workers,  including 
12,020  women,  were  potentially  exposed 
to  the  compound  in  the  workplace  in 
1980  (Ref.  26,  NIOSH,  1984). 

The  6-hour  time-weighted  average 
(TWA)  permissible  exposure  limit  (PEL) 
for  cyclohexane  is  300  ppm  (1050  mg/m*) 
based  on  its  potential  to  cause  eye  and 
mucous  membrane  irritation  (Ref.  29, 
OSHA,  1983);  the  8-hour  TWA  threshold 
limit  value  is  the  same  (Ref.  1,  ACGIH, 
1985).  In  plant  inspections  conducted  by 
the  Occupational  Safety  and  Health 
Administration  (Ref.  30,  OSHA,  1985) 
from  1981  through  1985,  cyclohexane 
levels  in  114  workplace  atmosphere 
samples  ranged  from  not  detected  to  227 
ppm.  Available  industry  monitoring  data 
indicate  that  cyclohexane 
concentrations  are  below  the  PEL.  For 
example,  the  arithmetic  mean  of  56 
personal  8-hour  TWA  samples  with 
potential  cyclohexane  exposure  was 
determined  to  be  1.77  ppm  (Ref.  40, 
Texaco,  1984);  and,  based  on  3,586  air 
samples  (personal  and  area)  taken  at 
four  facilities  with  potential 
cyclohexane  exposure  (Ref.  35,  Phillips, 
1984),  the  average  concentrations  of 
cyclohexane  ranged  from  0.20  to  0.54 
ppm  and  the  maximum  concentrations 
ranged  from  0.44  to  113  ppm. 

Workers  may  also  be  exposed  to 
cyclohexane  via  inhalation  or  through 
skin  absorptipn  in  a  wide  variety  of 
industries  that  use  the  compound.  For 
example,  cyclohexane  was  identiRed  as 
one  of  the  solvents  found  in  breathing 
zone  samples  taken  from  a  number  of 
shoe  factors  (Ref.  32,  Perbellini  et  al., 
1981)  in  which  a  commercial  hexane 
mixture  was  used  as  a  solvent.  The 
percentage  concentrations  of 
cyclohexane  and  n-hexane  ranged  from 
5  to  42  percent  and  20  to  60  percent, 
respectively.  These  were  the  highest 
percentage  concentrations  noted  in  the 
workplace  air.  The  percentage 
concentrations  for  other  solvents  (2- 
mehtylpentane,  3-methylpentane,  and 
methylcyclopentane)  ranged  from  1  to  18 
percent.  In  addition,  cyclohexane  is 
present  in  regular,  premium,  and 
unleaded  gasoline  to  the  extent  of  1.58 
volume  percent  (Ref.  3  API,  1985;  Ref., 36, 


Sanders  and  Maynard,  1968);  therefore, 
workers  may  also  be  exposed  through 
contact  with  these  refmed  petroleum 
products. 

General  population  exposure  to 
cyclohexane  may  occur,  since  it  has 
been  found  in  ambient  air  samples 
(urban  and  rural)  (Ref.  4.  Aints  and 
Meeks,  1981;  Ref.  15,  Holzer  et  al..  1977; 
Ref.  17.  loffe  et  al.,  1977),  surface  water 
samples  (Ref.  9,  Ewing  et  al,  1977),  and 
marine  waters  (Ref.  22,  McAuliffe  et  al., 
1980),  suggesting  the  possibility  of 
widespread  dispersal.  Additional 
evidence  for  population  exposure  may 
be  inferred  fit>m  the  fact  that 
cyclohexane  was  qualitatively  identified 
in  Gve  of  six  breast-milk  samples  taken 
from  women  in  two  states, 
Pennsylvania,  and  New  Jersey. 
Cyclohexane  was  not  found  in  either  of 
two  samples  from  Louisiana  (Ref.  42, 
USEPA,  1985). 

Consumer  exposure  to  cyclohexane 
may  occur  through  dermal  contact  with, 
and/or  inhalation  of,  the  compound 
present  m  paints,  paint  strippers,  and 
gasoline^  and  from  spills  of  other  refined 
petroleum  products  and  crude  oil. 

n.  Chemical  fate  information. 
Cyclohexane  is  expected  to  partition 
largely  to  the  atmosphere  with  a  portion 
going  into  water.  Existing  data  indicate 
that  cyclohexane  will  not  persist  in  air 
or  Jn  surface  waters  and  will  degrade 
rapidly  in  both  media.  Therefore, 
chemical  fate  testing  is  not  being 
recommended  at  this  time. 

III.  Biological  effects  of  concern  to 
human  health — A.  Short-term  (acute) 
effects.  In  an  inhalation  toxicity  test, 
mice,  rabbits,  and  cats  exposed  to 
cyclohexane  at  18,000  ppm  became 
recumbent  within  30  minutes  (Ref.  11, 
Flury  and  Zemik,  1931).  The  oral  LDso 
for  the  rat  was  between  8.0  and  39.0  mL/ 
kg  (6.22  and  30.3  g/kg)  (Ref.  19,  Kimura 
et  al.,  1971). 

B.  Metabolism.  Cyclohexane  has  been 
shown  to  be  absorbed  by  several  routes 
including  inhalation  in  humans  (Ref.  24, 
Mutti  et  al.,  1981)  and  by  oral  and 
dermal  routes  in  laboratory  animals 
(Ref.  8.  Elliot  et  al.,  1959;  Ref.  37, 
Sandmeyer,  1984).  Cyclohexane 
administered  orally  to  rabbits  was 
found  in  expired  air  and  urine.  It  was 
oxidized  predominantly  to  cyclohexanol 
and  cyclohexanediol,  and  to  a  lesser 
extent  to  COj  (Ref.  8,  Elliot  et  al.,  1959). 
Cyclohexanol  appears  to  be  a 
metabolite  of  inhaled  cyclohexane  in 
humans  (Ref.  31,  Perbellini  and 
Brugnone,  1980).  Cyclohexane  inhibits  in 
vitro  noradrenaline-induced  respiration 
of  hamster  brown  fat  cells  (Ref.  34, 
Pettersson,  et  al.,  1980). 


In  another  metabolism  and  disposition 
study  (Ref.  27,  NTP,  1984),  following 
intravenous  administration  of  0.76  mg/ 
kg  ('*C] -cyclohexane  to  adult  male 
Fischer  344  rats,  it  was  demonstrated 
that  54  percent  of  the  dose  was  excreted 
in  the  breath  in  the  first  hour,  80  percent 
in  24  hours,  and  83  percent  in  72  hours. 
After  oral  administration  at  doses  of 
2,000, 1,000.  200,  and  100  mg/kg,  78,  76, 
62,  and  63  percent,  respectively,  of  the 
dose  was  excreted  in  the  breath  over  72 
hours,  with  the  maximum  rate  of 
excretion  generally  occurring  within  2  to 
8  hours.  In  the  same  experiments,  12. 15, 
29,  and  29  percent  respectively,  of  the 
dose  was  excreted  in  urine,  compared  to 
14  percent  excreted  in  urine  following 
the  intravenous  dose.  Greater  excretion 
of  polar  metabolites  in  urine  following 
the  smaller  oral  doses  is  attributed  to 
relatively  greater  metabolism  in  liver 
following  absorption  fix)m  the 
gastrointestinal  tract.  No  significant 
excretion  of  '*C  in  feces  was  observed. 
Unchanged  cyclohexane  accounted  for 
93  to  99  percent  of  the  radiolabel 
excreted  in  breath,  but  less  than  0.1 
percent  of  the  radiolabel  in  the  urine.  A 
maximum  of  0.04-0.4  percent  of  the  dose 
was  excreted  in  breath  as  the  more  toxic 
cyclohexanone  or  0.09  to  0.6  percent  as 
cyclohexanal.  Less  than  0.1  percent  of 
the  dose  was  excreted  in  the  urine  as 
either  of  these  compounds.  Cyclohexane 
was  concentrated  primarily  in  adipose 
tissues,  but  these  concentrations  were 
very  transient  and  total  excretion  was 
quite  rapid. 

C.  Carcinogenicity.  There  have  been 
no  carcinogenicity  studies  conducted 
using  currently  accepted  standard 
testing  protocols.  It  should  be  noted, 
however,  that  cyclohexane  was  used  as 
a  vehicle  control  in  two  studies 
identified  in  the  pubhshed  hterature. 
One  study  was  designed  to  evaluate  the 
carcinogenic  potential  of  middle 
distillates  of  shale  oil  and  petroleum 
(Ref.  7,  Easley.  et  al,  1982).  The  other 
study  compared  the  tumor-promoting 
activity  of  pristane  and  a  series  oin- 
alkanes  (Ref.  16.  Horton,  et  al.,  1981).. 
Both  studies  were  not  of  sufficient 
duration  and  were  conducted  in  only 
one  rodent  species  using  a  limited 
number  of  animals.  More  importantly, 
neither  investigation  was  designed  to 
directly  address  the  carcinogenicity  of 
cyclohexane.  Hence,  because  of  the 
intended  purpose  of  each  study,  these 
investigations  must  be  considered 
inadequate  for  evaluating  cyclohexane's 
carcinogenic  potential. 

D.  Genotoxicity.  Cyclohexane  did  not 
exhibit  genotoxic  effects  in  various 
genotojcicity  test  systems.  It  was 
negative  in  the  Ames  test  with 
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SaimoaeUa  typhimariaa  ttnamtTASQ, 
TAHA  TAlsas,  and  TAIS37  with  and 
without  ■etebahc  acthntiaB  (Ref.  23. 
McCaim  et  aL,  tWS:  Re£  28.  NTP.  1986): 
in  an  inmrh>Aikjd  DNA  ajnlhesis  test 
with  a  hnaBan  tynfihocyte  cell  cnltuie 
(ReL  39.  Perocco  ct  aL,  1983):  in  a  DNA 
cett-tundiag  assay  with  Estdierichia  colt 
(Ref.  21.  Kubinald  et  al..  19n);  and  in  a 
mouse  lymphona  forward  autatioa 
asa^  and  a  rat  bone  marrow  cytogenic 
assay  (Ref.  2.  API  1981).  In  an  m  vitro 
study  pief.  39.  Seemayer  and 
Manoilovic.  1982).  cell  cultures  of 
kidneys  from  Syrian  goiden  hamsters 
were  incubated  for  18  hours  widt 
cyclohexane  at  various  concentrations 
(not  stated)  and  subsequently  infected 
with  SV40-vinis.  Inocubtion  of  in  vitro 
transformed  cells  into  Syrian  golden 
hamsters  induced  m^gnant  tumors  at 
high  frequency;  no  other  information 
was  given,  it  was  also  positive  in  the 
SV40  virus-induced  cell  transformation 
system  (Ref.  39,  Seemayer  and 
Mano)lovic  1982). 

E.  Reproductive  effects,  teratogeaicity 
and  embryotoxicity.  No  published 
information  was  found. 

F.  Chronic  effects.  No  pubhsbed 
information  was  found. 

G.  Subchronic  effects— Rais  exposed 
to  cyclohexane  in  an  inhalation  chamber 
at  concentrations  of  30a  1.000  or  2.000 
ppm,  6  hours/day.  5  days/week  for  2 
weeks,  showed  reduced  enzyme 
activity,  especially  brain  azoreductase 
(Ref.  38.  Savolainen  and  Pfaffli  1980). 
Rabbits  exposed  to  cyclohexane  al  434 
or  786  ppm  for  6  hours/day  for  50  days 
showed  no  toxic  changes  In  the  tissues 
at  the  low-dose  level  and  minor 
microscopic  changes  in  liver  and 
kidneys  at  die  hi^-dose  level  (Ref.  41. 
Treon  et  al..  1943);  however,  some  of  the 
rabbits  died  after  exposure  to 
cyclohexane  at  concentrations  ranging 
from  7.400  to  18.500  ppm,  6  hours/day 
for  10  days. 

H.  Neurotoxicity.  Cyclohexane  has 
been  shown  to  be  a  central  nervous 
system  (CNS)  depressant.  Observed 
effects  have  included  dizziness,  nausea, 
and  unconsciousness  (Ref.  37. 
Sandmeyer,  1984).  At  high  vapor 
concentrations,  convulsions  in  rabbits 
have  also  been  reported  (Ref.  14, 
Gosselin  et  al..  1984).  In  addition, 
cyclohexane  has  been  reported  to  be 
suspect  in  producing  classical  solvent- 
induced  polyneuropathies  (Ref.  10, 
Exxon,  1984).  In  a  description  of  a 
clinical  case  (Ref.  12,  Franco  et  al..  W79). 
peripheral  neiHt>pathy  was  identified  in 
an  automobile  painter  exposed  to  paint 
•oivents.  Analjrsis  of  environmental  air 
sample*  indicated  the  presence  of 
cyclohexane.  acetone.  tohieDe.  xylene, 
and  isobutjd  alcohol  in  concentrations 


below  Ae  TLV.  No  tricresy!  phosphate 
or  Jeed  was  observed.  Hit  aritlrors 
attrjbnted  tfie  presence  of  neuroiogic 
symptoms  to  cyclohexane  exposure, 
basing  their  ooackaioa  on  the  symptoms 
and  the  appmreirt  absence  oi  substances 
with  known  oaumloxic  propCTties. 

In  one  oitmal  study  (Ref.  13,  FVontali 
et  al..  1981)  six  to  nine  rats  were 
intetinittentty  exposed  to  cyclohexane  (9 
to  10  hours/day.  5  to  t  days/week)  via 
inhalation  for  up  to  30  weeks  at 
concentrations  of  1.500  and  ZSOO  ppm. 
Post-exposure  histolo^  examination  of 
both  tissue  and  sectional  preparations 
from  the  periphoal  nervous  system  did 
not  reveal  any  pathologic  alteration;  the 
CNS  was  not  examined.  In  the  same 
study,  rats  treated  with  n-hexane  at 
2,500  ppm  for  30  weeks  and  5.000  ppm 
for  14  weeks  developed  solvent-induced 
giant  axonal  noiropathies. 

The  experimental  evidence 
accumulated  to  date,  relative  to 
cyclohexane's  neurotoxic  potential  is 
very  limited.  The  human  experience  and 
the  conclusion  drawn  may  be 
questionable  (Ref.  12.  Franco  et  al, 
1979),  and  the  animal  shidy  (Ref.  13i, 
Frontali  et  al..  1961)  reflects  data 
obtained  from  histologic  observations  of 
only  the  peripheral  nervous  system  (and 
not  the  C^S)  following  30  weeks  of 
exposure.  No  deHnitive  experimental 
data  appear  to  exist  in  the  published 
literature  on  the  potential  of 
cyclohexane  to  induce  pathologic 
changes,  not  necessarily  in  the 
peripheral  nervous  system  but  more 
importantly  in  the  CNS.  following  long- 
term  chronic  exposure. 

1.  Rationale  for  health  effects 
recommendations.  The  large  production 
volume  and  many  of  the  uses  of 
cyclohexane  indicate  the  potential  for 
widespread  human  exposure.  The 
number  of  workers  occupationally 
exposed  is  high,  and  there  is  the 
possibility  for  general  population 
exposure  from  cydohexane's  use  as  a 
solvent.  Cyclohexane  has  also  been 
detected  in  body  fluids  and  in  ambient 
air  and  water.  Data  are  lacking  on 
chronic  effects,  including  oncogenicity. 
In  particular,  there  is  an  absence  of 
information  on  the  neurotoxicity  (with 
special  emphasis  on  extensive 
pathologic  examination  of  the  CNS)  of 
cyclohexane  following  long-term  chronic 
exposime.  In  addition,  no  data  are 
available  on  potential  teratogenic  and 
reproductive  effects  resulting  from 
exposure  to  this  chemtcal.  Based  on  the 
potential  for  human  exposure  and  the 
lack  of  adequate  information  on  the 
health  effects  of  cyclohexane.  a  chronic 
toxicity  study,  mcluding  both 
oncogenicity  and  neurotoxicity  is 


needed,  as  well  as  testing  Uts 
teratogenic  and  reproductive  eCEects. 

IV.  Ecological  effects.  Several  static 
acute  toxicity  tests  with  aquatic 
organisms  have  indicated  moderate 
toxicity  (LCm  values  greatac  than  K^  and 
less  than  100  m^/L).  but  measured 
environmental  ccmcentrations  Pow  iig/L 
or  less]  and  expected  rapid  degradation 
in  air  and  water  suggest  that 
cyclohexane  will  not  cause  adverse 
ecological  effects  at  Geacentoations 
likely  to  be  found  in  the  environment. 
Therefore,  ecological  effects  testing  is 
not  being  recommended  at  this  time. 
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2.3.b  2.6-Di-tert-butylphenol 

Summary  of  recommended  studies.  It 
is  recommended  that  2,6-di-/ert- 
butyiphenol  (DTBP)  be  tested  for  the 
following: 

A.  Chemical  Fate: 

Persistence  in  aerobic  and  anaerobic 
sediments 

B.  Health  Effects: 
Toxicokinetics 
Chronic  toxicity 

C.  Ecological  Effects: 

Acute  toxicity  to  benthic  organisms 
Bioconcentration  in  benthic  organisms 

Physical  and  Chemical  Information 

CAS  Number  128-3»-2 


Synonyms:  Phenol,  2,6-bis(l,l- 
dimethylethyl)-(9  CI):  DTBP 
Structural  Formula: 


Empirical  Formula:  Ct4H»0 

Molecular  Weight:  206 

MeKing  Point:  SQ'C  (Ref.  2,  Ethyl.  1964) 

Boiling  Point:  253 

Vaport  Pressure:  <0.01  mmHg  at  20*C 

Specific  Gravity:  0.914 

Solubility  in  Water  2.5  mg/L  (Ref.  4. 
Geyer  et  al.,  1981)  0.4  mg/L 
(estimated;  Ref.  9,  Lyman  et  al.,  1982) 

solubility  Organic  Solvents:  Soluble  in 
isopentane,  methyl  ethyl  ketone, 
benzene,  ethyl  alcohol 

Log  Octanol/Water  Partition 
Coefficient:  5.43  (estimated;  Ref.  9, 
Lyman  et  al.,  1962) 

Description  of  Chemical:  Light  straw- 
colored  crystalline  solid 

Rationale  for  RecommeDdatioas 

I.  Exposure  information — ^A. 
Production/use.  DTBP  is  produced  by  at 
least  two  domestic  manufacturers.  The 
quantity  of  DTBP  produced  domestically 
is  multimillion  pounds  per  year,  but  the 
exact  production  figures  are  confidential 
(Ref.  2,  Ethyl,  1984). 

DTBP  is  used  primarily  (about  95 
percent  of  production)  as  an 
intermediate  in  the  production  of  high- 
molecular-weight  hindered  phenolic 
antioxidants  (Ref.  2,  Ethyl,  1964).  These 
compounds  are  used  to  prevent 
oxidative  degradation  of  synthetic 
polymers  and  plastics  (e.g., 
polypropylene)  during  processing  and 
service.  DTBP  is  also  used  direcUy  as  an 
oxidation  inhibitor  and  stabilizer  for  fuel 
oils,  gasoline,  plastics,  rubber,  and  other 
products,  and  as  an  intermediate  for 
synthetic  resins,  pesticides,  and  other 
products. 

B.  Occupational  exposure.  The 
National  Occupational  Hazard  Survey 
conducted  by  the  National  Institute  for 
Occupational  Safety  and  Health  during 
1972-1974  estimated  that  2.192  people  in 
six  industries  were  exposed  to  DTBP  in 
the  workplace  in  1970  (Ref.  10.  NIOSH, 
1976).  It  was  reported  that  occupational 
exposure  to  DTBP  is  confined  to  reactor 
operators,  maintenance  people,  and 
workers  involved  in  bulk  shipment 
loading  and  off-loading  operations. 
DTBP  is  manufactured  and  used  as  an 
intermediate  primarily  in  closed 
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systems,  resulting  in  minimal  workplace 
exposure.  Protective  closing  (e.g., 
gloves,  goggles,  respirators)  and  local 
and  mechanical  exhaust  are 
recommended  to  control  exposure  to 
dust  during  handling  (Ref.  2,  Ethyl,  1984). 

C.  Envimninental release.  Release  to 
wastewater  treatment  plants  from 
production  of  1/1  MP  may  occur  during 
washup  or  cleaning  with  solvents,  and  it 
is  anticipated  that  this  would  result  in 
the  release  of  0.002  to  0.004  pounds  of 


DTBP  per  day.  If  entrainment  occurs 
during  separation  of  the  aqueous  and 
organic  phases,  releases  to  wastewater 
treatment  plants  could  be  greater  than  6 
pounds  per  day  (Ref.  8.  Lopez-Avila  and 
Hites.  1961).  Disposal  of  containers  or 
solvents  with  a  residue  of  ai  to  1 
percent  DTBP  may  result  in 
environmental  releases  of  550  to  5,500 
pounds  per  year  from  processing.  DTBP 
was  tentatively  identified  in  three 
industrial  and  one  domestic  wastewater 


treatment  facilities.  These  are 
unpublished  data  but  a  description  of 
the  analytical  procedures  was  published 
by  Shackelford  et  aL  (Ref.  12. 1963). 
Releases  of  DTBP  from  nse  may  occur 
during  accidental  spills  of  fuels 
containing  DTBP.  Available  monitoring 
data  for  DTBP  are  summarized  in  Table 
4.  The  measured  concentrations 
probably  result  from  processing  or  use- 
related  releases  and  not  from 
production.  Table  4  follows: 


TABif  4.— Measured  Concentrations  Of  DTBP  w  Wastewater,  River  Water,  and 

Seoment 


SkxtfDs  at  DTBP 


Oownskeaoi  river  walar 


Sedbiwnl  nam  ptant  (0  to  27  cm  dipt*.. 


1S7S-77 
197S-77 

197S-77 

1BIS-77 


O.&toOJmg/L 

VStifM. 

ft.1  to  ISO  ns/k0.. 
».5to180nig/ho_ 
22to7«l>n^hg_ 


(M.  Sl  Jvgctow  •(  at 

(1978). 
Rat.  A  Jungdaua  M  aL 

(1978). 
Rat.  6.  Jkingciaus  a(  H 

nt78>i 

Ral.  8,  Lopez-Avila  and 

HHaa(iati). 
Rat.  B.Lapez.Avaawid 
(tSOT). 


n.  Cheiaicoi  faie  iafomation — A. 
Transport  and  persistence.  Based  on  the 
estimated  low  water  solubility  and  high 
soil  sorption  ooefficient  (Koc  >1,080)  trf 
DTBP,  the  chemical,  if  released  to 
landfills,  is  expected  to  remain  within 
the  landfiUs.  limited  data  on  activated 
sludge  biodegradatioB  suggest  that  less 
than  10  percent  of  DTBP  would 
volatilize  or  mineralize,  but  more  than 
45  percent  would  be  transformed  to 
metaboUtes  or  remain  as  unextractable 
residues  in  sludge  after  5  days  at  25  C 
(ReL  3,  Freitag  et  aL.  1982). 
Extrapolation  from  these  data  to 
sediaients  suggests  that  DTBP.  or  its 
oxidation  products  (quinooes).  might  not 
be  readily  biodegradable  in  sedimenta^ 


Measurements  of  DTH>  and  oxidation 
products  in  sediments  at  concentrations 
of  70  to  7B0  ppm  and  7  to  38  ppm, 
respectively,  seem  to  mnfinn  this 
suggestion  (ReL  8,  Lopez-Avila  and 
Hites.  1981). 

B.  Rationale  for  chemical  fate 
recomatendations.  Based  on  thie 
reported  multifnilhon  pcmnd  production 
of  DTK*,  fts  occui rente  in  wastewaters, 
surface  waters,  and  sediments,  and  its 
potential  to  partition  to  and  persist  in 
sediments,  data  are  needed  on  the 
persistence  of  DTBP  in  aerobic  and 
anaerobic  sedimeats. 

TiL  Bioiogical  effects  of  concent  to 
human  heahh — A.  Carcinogenicity.  No 
information  was  fbond. 


B.  Mutagenicity.  No  infonmttion  was 
ftmnd. 

C.  Reproductive  effects, 
teratogenicity,  embryoioxicHy.  and 
fetotoxicity.  DTBP  was  nontoxic  to 
mothers  in  fetal  resorptioB  studies  with 
rats  at  a  total  dose  of  0.25  g  for  21  days. 
The  DTBP  treatment  canaed  large 
decreases  in  the  number  of  litters, 
implantations,  and  normal  fetuses  (Ref. 
14,  Telford  el  at.,  1982). 

D.  Special  studies.  Animal  tests 
indicate  that  DTBP  is  both  a  mild  eye 
and  skin  irritant  (R^.  2.  Ethyl.  1984). 
Doses  applied  were  li)  to  Si)  g/kg. 

E.  Toxicity— \.  Short-term  facute) 
effects.  The  acute  toxicity  of  DTBP  is 
summarized  in  Tkbte  5: 


Table  5.— Acute  Toxicjty  of  DTBP  im  Laboratory  Aninals  • 


RM. 


Orri.. 


OM. 


SUn.. 


h.(nig/ 
Kg) 


2.995 
120 


9.200 
10,000 


Rat.  I.Caoalri^ 

(1962). 
Ret.S.J«aaa«xt 

Glan(l9eov 
Ret.  2.  ESifl  n9M). 
Ref.  2  Eltiyl  (1984). 


2.  Sabacute/sabchronic.  In  subacute 
feeding  studies  of  DTBP  in  rats,  10  male 
Sprague-Dawley  rats  were  fed  DTBP  at 
a  dose  level  of  4.55  mmol/kg/day  for  3 
weeks.  Six  control  rats  received  a 
laboratory  ration.  Two  of  ten  rats  fed 
DTBP  died  of  hemorrhaging  during  the  3 
weeks,  in  the  two  dead  ut^nals, 
hemorrhages  in  the  epididymis,  muscle. 


thymus,  pleural  cavity,  cranial  cavity, 
submaxillary  lymph  node,  and 
intragastric  blood  pooling  were 
observed.  The  prothrombin  index  was 
significantly  decreased  in  animals  given 
DTBP  (ReL  13.  Takahashi  and  Hiraga, 
1978). 
F.  Chronic.  No  information  was  found. 


G.  Rationale  for  health  effects 
recommendations.  DTBP  is  used  in 
applications  vdiere  there  is  the  potential 
for  himian  exposure.  The  short-terra 
toxicity  of  DTBP  (Joes  not  appear  to  be 
high:  however,  on  continued  feeding, 
pronounced  effects  on  the  prothrombin 
index  wese  observed.  In  addition.  DTBP 
has  an  irritant  action.  Therefore,  studies 


on  4ie  Hncicolnmfics  of  DTBP  are 
needed,  as  well  as  studies  to  delineate 
the  extent  of  its  duvaic  toxicity. 

IV.  Ecoiogical  effects  of  ooacem—A. 
Acute  effects.  No  empirical  data  wete 
found.  However,  using  the  data 
published  by  Saarikoski  and  Viluksela 
(Ref.  n.  1982)  and  Lipnick  et  aL  (Ref.  7, 
1985],  and  using  an  estimated  log  P  of 
5.43.  the  !£«•  to  fiali «  estimated  to  be 
about  0.28  mg/L.  With  respect  to  this 
estimate,  the  effect  of  stericfaindFenoe 
on  the  degree  of  toidoty  is  uidonewn. 

B.  Chronic  effects.  No  infonnation 
wa»  found. 

CvBioconcentratTon.  A 
bioconcentration  factor  fBCF)  of  880 
after  1  day  was  measured  in  an  atga 
[ChJoreJIa]  {Ref.  4,  Geyer  et  aU  1981). 
Tfte  measured  BCF  in  a  fish  (golden 
orf  e).  was  ABB  after  3  days  (Ret  3, 
Freitag  et  a!.,  UBZ).  The  estimated  BCF 
of  OTBP.  based  on  a  bg  P  of  5.43  and 
usiog  tfac  method  of  Veith  et  al.,  (Ref.  15, 
1^79)  is  6,200:  the  acutal  BCF  may  be 
lower  if  DTBP  is  metabolized. 

D.  Ratiottaie  for  ecohgical  effects 
recommendations.  The  avaHaWe  test 
data  suggest  relatively  rapid  partitruning 
of  DTBP  to  biolagical  tissties.  Based  on 
this  iirfonnatian,  tiie  lack  of  empirical 
data  on  toxieity,  and  the  measured 
concentrattoos  of  DTBP  in  sediments, 
data  are  needed  on  the  acute  toxicity  of 
DTBP  to  benthic  organisms  and  on  ^e 
bioconcentration  of  VfTW  in  benthic 
organisms. 
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2.4    Chemicals  recommended  without 

designation  for  response  within  12 

months 
2.4.a  Dasodecyl  phenyl  phosphite 
Summary  of  recommended  studies.  It 

is  recommended  that  diisodecyl  phenyl 

phosphite  (PDDP)  be  tested  for  the 

following: 
Health  Effects: 

Toxicf^inetics 
Subchronic  toxicity  inchitJing 
neurotoxicity 

Physical  and  Chemical  Information 

CAS  Number  25550-98-5 

Synonyms:  Phenyl  diisodecyl  phosphite; 

Phosphorous  acid,  diisodecyl  phenyl 

ester  (9  CI] 
Structural  Formula: 


J V  <>^^ 


R=     isodecy] 


R=i8t)decyl 
Empirical  Formula:  C2cH4iO>P     ' 
Molecular  Weight  438 
Melting  Point  No  infonnation  was 

found. 
Boiling  Point:  2G0'C  at  5  mmHg  (Ref.  la, 

Witco.  1982] 
Vapor  PresMiie:  <1  mai(^  at  20*C  (Ret 

le.  Witco,  1982] 
Specific  Gravity:  0:940  2S/1S^*C  (Ref.  S. 

Borg-W«net,  1983] 
Solubility  in  Water  InsohMe  (Ref.  5. 

Bofg-Wamer.  1983);  0.01-20  ppb 

(estimateil) 
SohibiUty  in  Organic  Solvents:  Soluble 

in  most  common  aprotic  organic 

solvents  (Ref.  5,  Borg-Wamer,  1983) 
Log  Octanol/Water  Partition 

Coe^icient:  7.4  (estimated) 
Description  of  ChemicaL  Water-white 

liquid  with  a  ai^it  phenolic  odor  [Ref. 

16.  Witoo.  1982) 

RathMiale  for  Kecommeoda&Mia 

I.  Exposure  information — A. 
Prodaction/use.  One  manufacttirer 
reported  prodnctkn  of  1  to  10  million 
pounds  of  the  oomponnd  in  1983. 
i^otfaCT  nnnafactarer  of  PDDP  is  listed 
in  the  public  portion  of  the  TSCA 
Inventory,  bat  vc^urae  is  not  reported. 
DoiBestic  prodHctun  md  impmtation 
volumes  olPDDP  have  not  been 
reported  by  the  U^  International  Trade 
Commission  for  the  period  1977  through 
1983.  FODP,  an  organophosphtte,  is  used 
primarily  as  a  heat/li^  stabilizer  and 
secondary  antioxidant  for  a  variety  d 
polymeric  materials,  including  vinyl 
polymers  and  polyrethanes  (Ref.  11, 
Minagawa  et  al.,  1983:  Ref.  3,  Aza  et  al., 
1962),  polyCetber  ester)  rubbers  Ref.  2, 
Anon,  1982),  and  epoxy  resitis  (Ref.  15, 
Uram.  1982;  Ref  13,  Nippon  Steel,  1980). 
The  estimated  domestic  consumption  of 
phosphite  antioxidants  in  plastics 
applications  in  ISBO  was  25.5  million 
pounds,  with  a  projected  growth  to  34.5 
million  pounds  by  1985  (Ref.  8.  CEH. 
1982). 

B.  Evidence  for  exposure.  The 
National  Oct:upationa!  Hazard  Survey 
estimated  that  900  workers  were 
potentially  exposed  to  PDDP  in  the 
workplace  in  1970  (Ref.  12,  NIOSH, 
1976).  Manufacturers  of  PDDP 
recommend  the  use  of  personal 
protective  equipment  (e.g.,  neoprene 
gloves,  aprons,  goggles  (Ref.  16,  Witco. 
1982),  and  organic  vapor  respirators 
(Ref.  5.  Borg-Wamer,  1983)]  to  limit 
worker  exposure.  The  compound  may 
cause  skin  irritation,  and  one 
commercial  formulation  contains  S 
percent  by  weight  triphenyl  phosphite,  a 
netirotoxicant  (Ref.  5,  Borg-Wamer, 
1983). 
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U.  Chemical  fate  information.  In  the 
enviroment,  PDDP  is  expected  to  sorb  to 
soil  and  sediment  due  to  its  low  water 
solubility  and  low  vapor  pressure.  No 
information  was  found  on  its 
persistence,  but  this  phosphite  may 
hydrolyze  or  biodegrade  in  surface  and 
ground  waters.  Environmental  releases 
should  be  quite  low,  with  most  of  the 
release  to  landfills  via  discarded  bags 
and  polymer  trimmings.  Therefore, 
chemical  fate  testing  is  not  being 
recommended  at  this  time. 

III.  Biological  effects  of  concern  to 
human  health — A.  Toxicokinetics 
(absorption,  distribution,  and  excretion). 
No  information  was  found. 

B.  Cenotoxicity.  No  information  was 
found. 

C.  Short-term  (acute)  effects.  The 
acute  oral  LDso  value  for  the  rat  is  9.40 
g/kg  (Ref.  5.  Borg-Wamer,  1983). 

D.  Long-term  (subchronic/chronic) 
effects.  No  information  was  found. 

E.  Reproductive  and  developmental 
effects.  No  information  was  found. 

F.  Rationale  for  health  effects 
recommendations.  Current  production 
data  for  PDDP  are  not  precise  and 
appear  to  represent  lower  limits;  e.g.. 
one  manufactuer  of  PDDP  is  not  listed  in 
the  public  portion  of  the  TSCA 
Inventory.  Available  information  does 
indicate  that  recent  annual  production 
of  PDDP  is  at  least  1  to  10  million 
pounds  and  may  be  higher.  In  addition, 
the  dispersive  use  pattern  for  the  variety 
of  products  that  may  contain  PDDP 
suggests  potentially  widespread 
exposures.  In  addition  to  such  polymeric 
materials  as  vinyl  polymers  and 
polyurethanes,  epoxy  resins,  and  rubber, 
PDDP  is  also  used  in  fluorinated 
refrigeration  agents  (Ref.  1,  Ando  et  al., 
1982),  heat-pump  working  fluids  (Ref.  4, 
Berenbaum  et  al.,  1978),  and  epoxidized 
esters  and  oils  (Ref.  9,  Kauder,  1968). 
Other  potential  uses  include  an 
antioxidant  for  xylenol  (Ref.  10,  Kotas  et 
al.,  1982),  a  catalyst  component  for  the 
reaction  of  oleHns  with  maleic 
anhydride  (Ref.  8,  Kao  Soap  Co.,  1979). 
PVC  cross-linking  agents  (Ref.  14, 
Sugahara,  1978),  and  as  a  solvent  for  an 
antimicrobial  solution  (Ref.  7,  Hill,  1982). 

No  data  on  the  health  effects  of  PDDP 
were  found  that  would  permit  an 
assessment  of  its  potential  hazard  to 
humans.  Howeves.  PDDP  is  structurally 
related  to  triphenyl  phosphite,  a 
neurotoxicant  (Ref.  5,  Borg-Wamer, 
1983).  Because  of  the  lack  of  health 
effects  data  and  the  exposure  potential 
discussed  above,  toxicokinetic  and 
subchronic  toxicity  testing,  including 
neurotoxicity,  are  being  recommended 
for  PDDP. 

IV.  Ecological  effects  df  concern.  No 
information  was  found  on  the  ecological 


effects  of  PDDP.  Releases  of  PDDP  to 
surface  wafers  are  expected  to  be 
insignificant,  and  the  PDDP  disposed  of 
in  landfills  should  sorb  strongly  to 
particulates  until  hydrolyzed  or 
biodegraded.  Therefore,  ecological 
effects  testing  is  not  being  recommended 
at  this  time. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  infonnatlon  Cdiection 
SulMnitted  to  ttie  Office  of 
Manasement  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0166. 

Title:  Crisis  Counseling  Assistance 
and  Training. 

Abstract:  In  order  to  obtain  a  Crisis 
Counseling  Grant,  the  State  IFG  Agency 
named  by  the  Governor,  usually  the 
State  Mental  Health  Agency,  must  send 
a  letter  of  request  and  a  plan  of  services 
to  FEMA. 

Type  of  Respondents:  State  or  Local 
Governments. 

Number  of  Respondents:  3. 

Burden  Hours:  1,720. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street  S.W.,  Washington.  D.C.  20472. 

Comments  should  be  directed  to  Mike 
Weinstein,  Desk  Officer  for  FEMA, 
Office  of  Information  and  Regulatory 
Affairs.  0MB.  Rm.  3235,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

Dated:  November  12. 1985. 
Walter  A.  Girstantas. 

Director,  Administrative  Support. 

(FR  Doc.  85-27513  Filed  11-18-85;  8:45  am) 
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Agency  Information  Collection 
Submitted  to  tlie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
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package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chaffer  3H 

Type:  Bxtension  iAV3tr7-m*2 

Title:  Hazard  Identification  CapabiHty 

Assessment,  and  Kkdti-year 

Devdopment  Wan  (HICA/MYDP) 
Absfract:  HICA/MYDP  data  wtU 

establish  natioawide  baseline  on 

State/local  haxards,  cmrent 

capability,  and  resource  requirements. 

Data  will  be  used  to  set  pra^am 

priorities,  prepare  the  budget,  and 

allocate  hinds. 
Type  of  respondents:  State  of  Local 

Governments 
Number  of  respondents:  3,456 
Burden  boars:  26,992 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Qearance 
Officer.  Linda  Shiley.  (202)  646-2624,  500 
C.  Street,  SW..  Washington,  DC  20472. 

Comments  should  be  directed  to  Mike 
Weinstein,  Desk  CMficer  for  F&AAi, 
O^ice  of  Information  and  Regulatory 
AHairs<OMB,  Rm.  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  November  8, 1985. 

Walter  A.  Girstantas, 

Director,  Administrative  Support 

IFR  Doc.  85-27507  Filed  11-18-85;  8:45  amj 
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[FEMA-754-OR] 

Pennsylvania;  Malor-Oisaeter  and 
Related  Detenninationa 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Pennsylvania  fFEMA-754-DR),  dated 
November  9, 1985,  and  related 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Program.  Federal  Emergency 
Management  Agency.  Washington,  D.Q 
20472.  (202]  646-3816. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  November  9, 1985,  tibie 
President  declared  a  major  disaster 
under  the  authority  of  tl»  Disaster 
Relief  Act  of  1974,  as  amended  (42 
U.S.C.  5121  et  seq..  Pub.  L  93r288).  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  GommonweaMi  of 
Pennsylvania  resulting  from  severe  storms. 


landsBdet,  and  flooding,  beghuring  on  or 
about  Mmradber  3.  ISK,  is  of  sofRdent 
sevi^aad— yutnde  to  wMmnt  a  majw- 
disaster  declaration  under  Pub.  L  93-288. 1 
therefore  declare  that  such  a  major  disaster 
exists  in  ^e  CommonweaMi  of  I^misylvania. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funrids 
available  for  these  purposes,  sudi  amoimts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  anftorixed  to  provide  Individual 
Assistance  in  the  affected  araas.  You  also  are 
authorized  to  provide  Public  Assistance,  if 
neoessary.  in  the  efliected  areas,  once  an 
acceptable  State  commitment  has  been 
provided.  Consistent  wiA  (he  requirement 
that  PMeral  assistance  be  supplemental,  any 
Federal  fonds  provided  under  Pub.  L  93-288 
for  Pubhc  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
fadlity  and  public  housing  assistance, 
shaH  be  for  a  period  not  to  exceed  six 
mondis  after  die  date  of  this  declaration. 

Notice  is  hereby  given  Aat  pursuant 
to  the  an&ority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agenty  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  F.  Scott  Martin  of 
the  Federal  Emei^gency  Management 
Agency  to  act  as  the  Federal 
Coordinattng  Officer  for  ttie  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 
Pennsyfvania  to  have  been  affected 
adversely  by  this  declared  major 
disaster  and  are  designated  eligible: 

Allegheny.  Fayette,  Greene.  Somerset 
Washingtoa  and  Westmoreland  Counties 
eligible  for  Individual  Assistance. 

Dated:  November  8, 1985. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83:516,  Disaster  Assistance] 
Julius  W.  Becton,  Jr., 

Director,  Federal  Emergency  Management 
Agency. 

[FR  Doc  85-27496  Filed  11-18-85;  8:45  am] 

BILUNQ  CODE  671S-02^ 

[FEMA-755-DR] 

Virginia:  Amendment  to  Notice  of  a 
Maior-Disaster  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Nodce. 


Emergency  Management  Agency, 
WashinglaiL  D.C  20472.  (202)  646-3616. 

Notices:  Hw  notice  of  a  major  disaster 
for  the  ComoMRVweahfa  of  Virginia,  dated 
November  9, 1985,  is  hereby  amended  to 
include  the  foUowing  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  die  catastrophe 
declared  a  major  (tisaster  by  the 
President  in  his  declaration  of  November 
9,1985: 

Page,  Shenandoah.  Madison,  Warren, 
Clariw,  Augusta,  Bath,  Craig,  Montgomery. 
Campbell.  Nelsan.  Fluvanna,  Rockingham. 
Amherst  Appomattox.  Highland,  and 
Albermarie  Ceunties  for  individual 
Aasiataace. 

Lyndibuig  City  and  Waynesboro  City  for 
Individual  Aasistanoe. 

Dated:  November  10. 1985. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

[FR  Doc.  85-27500  Filed  11-18-85:  8:45  am] 

BiLUNO  oooc  trf*-»-m 

[FEMA-755-DR] 

Virginia:  Amendment  to  Notice  Of  a 
Major-Olsaster  Declaration 

AOeiCV:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA-755- 
DR),  dated  November  9, 1985,  and 
related  determinations. 


:  This  n(^ce  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA-755- 
DR),  dated  November  9, 1985,  and 
related  deternynations. 

TOR  njRTflBR  INTORMATION  CONTACT: 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 


FOR  FURTHBR  NaFORMAIIOH  CONTACT; 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emeiigency  Management  Agency. 
Washington,  D.C  20472,  (202)  648-361& 

Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Virginia, 
dated  November  9, 1985,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
November  9. 1965: 

Gloucester  and  Stafford  Counties  for 
Individual  Aim  stance, 
Dated:  Novemba  12. 1985. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.518.  Disaster  Assistance.) 
Saniuei  rf.  Speck, 

Associate  Director,  State  and  Local  Prograna 
and  Support. 

[FR  Doc.  85-Z7501  Filed  11-18-85;  8:45  am] 

BttXINO  oooc  S71S-0MI 
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IFEMA-TSS-OR] 

Virginte;  AmmidnMnt  To  Notlc*  of  a 
Ma(or-Otoastar  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA-755- 
DR).  dated  November  9, 1985,  and 
related  determinations. 
FOR  RJRTNER  INRMMATKM  CONTACT: 

Sewall  H.E  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  D.C.  20472,  (202)  646-3616. 
Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Virginia, 
dated  November  9. 1985,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  I^sident  in  his  declaration  of 
November  9, 1985: 

The  Counties  of  Roanoke,  Botetourt, 
Allegany,  and  Rockbridge  for  Public 
Assistance. 

The  Cities  of  Roanoke.  Salem.  Covington, 
Clifton  Forge,  Buena  Vista,  and  Lexington  for 
Public  Assistance. 

The  Counties  of  Northumberland, 
Westmoreland,  Richmond,  and  Bedford  for 
Individual  Assistance. 

The  Cities  of  Richmond  and  Harrisonburg 
for  Individual  Assistance. 

Dated:  November  11, 1985. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support 

|FR  Doc.  85-27502  Filed  11-18-85;  8:45  am) 

BIUJNG  CODE  S71«-0»4I 


Virginia;  Notice  of  llajor  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency. 
AcnoN:  Notice. 

summary:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  Commonwealth  of 

Virginia  (FEMA-755-DR),  dated 

November  9, 1985,  and  related 

determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472,  (202)  646-3616. 
Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  November  9, 1985,  the 
President  declared  a  major  disaster 


under  the  authority  of  the  Disaster 
Relief  Act  of  1974.  as  amended  (42 
U.S.C.  5121  etseq..  Pub.  L  93-288),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Virginia  resulting  from  severe  storms, 
landslides,  and  flooding,  beginning  on  or 
about  November  3, 1985,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major- 
disaster  declaration  under  PubUc  Law  93-288. 
I  therefore  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  %vith  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  PL  93-288  for  PubUc 
Assistance  will  be  limited  to  75  percent  of 
total  eligible  costs  in  the  designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Robert  J.  Adamcik  of 
the  Federal  Emergency  Mangement 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster.  I  do  hereby  determine  the 
following  areas  of  the  Commonwealth  of 
Virginia  to  have  been  affected  adversely 
by  this  declared  major  disaster  and  are 
designated  eligible: 

Roanoke  City.  Roanoke  County,  Salem 
City,  Franklin  County,  Botetourt  County, 
Alleghany  County,  Covington  City,  Clifton 
Forge  City,  Rockbridge  County,  and  Buena 
Vista  City  eligible  for  Individual  Assistance. 

Dated  November  9, 1985. 
Julius  W.  Becton,  Jr., 

Federal  Emergency  Management  Agency. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83-516,  Disaster  Assistance) 
(FR  Doc.  85-27499  Filed  11-18-85:  8:45  am) 
MLLHiO  COOE  SriS-Ol-M 


[FEMA-753-DR] 

West  Virginia;  Amendment  to  Notice  of 
a  Major-Disaster  Declaration 

AGENCY:  Federal  Emergency  Mangement 
Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia  (FEMA-753-OR).  dated 


November  7, 1985,  and  related 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472,  (202)  646-3616. 
Notice:  The  notice  of  a  major  disaster 
for  the  State  of  West  Virginia,  dated 
November  7, 1985,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  7, 1985: 

Barbour,  Braxton,  Calhoun,  Doddridge, 
Gilmer,  Hampshire,  Lewis,  Marion,  Mineral. 
Taylor,  Tyler,  Upshur,  Webster,  Morgan, 
Nicholas,  Berkeley.  Jefferson,  Summers, 
Monroe,  and  Monongalia  Counties  for 
Individual  Assistance. 

Dated:  November  10. 1985. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.518,  Disaster  Assistance) 

Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Managemen  t  Agency. 
(FR  Doc.  85-27503  Filed  11-8-85;  8:45  am] 

BtLUNQ  COOE  •71»-(»-M 


[FEMA-753-Dfl] 

West  Virginia,  Amendment  to  Notice  of 
a  Major-Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTKMl:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  West 
Virginia  (FEMA-753-DR),  dated 
November  7, 1985,  and  related 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.  E.  Johnson,  Disaster 
Assistance  ft-ograms.  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472,  (202)  646-3616. 
Notice:  The  notice  of  a  major  disaster 
for  the  State  of  West  Virginia,  dated 
November  7, 1985.  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  7  1985: 

Randolph  County  for  Individual 
Assistance. 

Dated:  November  9, 1985. 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.616.  Disaster  Assistance] 

SamiMl  W.  Speck. 

Associate  Director,  State  and  Local  Programs 

and  Support 

(FR  Ooc.  85-27604  Filed  11-18-85;  8:45  am] 
MUJNB  GOOC  CTM-Ot 


National  Board  Plan  for  Carrying  Out 
Emergonqr  Food  and  Shatter  Program 

AOENCv:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  sets  out  the  text 
of  the  Plan  by  which  the  National  Board, 
created  by  Pub.  L  99-88,  will  conduct  a 
program  for  distributing  $20,000,000  to 
local  private  voluntary  organizations 
and  units  of  local  government  for  the 
purpose  of  delivering  emergency  food 
and  shelter  to  needy  individuals  in 
localities  determined  by  the  Board  as 
being  in  high  need.  The  distribution 
formula  for  selecting  these  localities,  the 
listing  of  the  localities,  and  the  award 
amount  for  each  follow  the  Plan  text. 
DATE:  The  award  to  the  National  Board 
was  made  September  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACH 

Shannon  Brady,  Individual  Assistance 
Division,  Disaster  Assistance  Programs, 
Federal  Emergency  Management 
Agency,  Washington,  DC  20472,  (202) 
646-3656. 

Dated:  November  12, 1985. 
OannU  Kwiatkowskl, 

Chairman,  National  Board  for  Emergency 
Pood  and  Shelter  Program. 

1.0    Background  and  Introductioii 

On  March  24. 1983,  the  President 
signed  the  "Jobs  Stimulus  Bill".  Public 
Law  (Pub.  L]  98-8.  That  bill  provided 
$50  million  for  emergency  food  and 
shelter  to  the  Federal  Emergency 
Management  Agency  (FEMA)  for 
allocation  by  a  National  Board  between 
March  1983  and  March  1984.  The  Board, 
chaired  by  FEMA.  consisted  of 
representatives  of  United  Way  of 
America,  The  Salvation  Army,  the 
National  Council  of  Churches,  the 
National  Conference  of  Catholic 
Charities,  the  Council  of  Jewish 
Federations,  Inc.,  and  The  American 
Red  Cross.  Congress  designated  these 
agencies  because  of  their  history  of 
service  in  this  area.  This  funding  was 
provided  to  address  emergency  needs 
which  had  become  evident  in  recent 
years. 

Due  to  the  continuing  high  need  for 
emergency  food  and  shelter  services, 
additional  funds  were  appropriated  in 
November  1963  (Pub.  L.  9&-151  and  98- 


181)  for  $40  million  and  in  August  1984 
(Pub.  L  96-396)  for  $70  million. 

On  August  15, 1985.  Pub.  L  9»-68  was 
signed  by  the  President  providing  $20 
million  for  the  Emergnecy  Food  and 
Shelter  National  Board  Program.  FEMA 
awarded  the  grant  to  the  National  Board 
in  September  1985.  It  is  the  intent  of 
Congress  that  these  funds  be  spent 
during  calendar  year  1985,  although  they 
remain  available  through  July  31, 1986. 

1.1    Purpose 

This  Plan  details  the  roles, 
responsibilities,  and  implementation 
procedures  which  shall  be  followed  by 
the  National  Board,  Local  Boards,  and 
Local  Recipient  Organizations  in  the  use 
of  this  $20  million  award,  lliis  program 
is  nationwide  in  scope  and  will  provide 
food  and  shelter  assistance  to  needy 
individuals  through  local  private 
voluntary  organizations  and  units  of 
government  in  areas  designated  by  the 
National  Board  as  being  in  highest  need. 

The  intent  of  Congress  is  that  there  is 
an  emergency  need  to  supplement  other 
food  and  shelter  assistance  individuals 
might  currently  be  receiving,  as  well  as 
to  assist  those  who  are  receiving  no 
assistance.  Individuals  who  received 
assistance  under  previous  programs 
may  again  be  recipients,  providing  they 
meet  local  eligibility  requirements. 
Services  received  under  this  program 
shoidd  not  reduce  or  affect  assistance 
an  individual  receives  under  any  other 
federal,  state,  or  local  assistance 
program. 

241    Concept  of  Operations 

A.  United  Way  of  America  will  act  as 
the  National  Board's  fiscal  agent  and 
Secretariat  and  perform  the  necessary 
administrative  duties  that  the  Board 
must  accomplish. 

B.  Funds  distributed  by  the  National 
Board  will  be  to  areas  of  greatest  need. 
The  formula  for  distribution  is  explained 
in  Section  2.2B. 

C.  National  Board  funds  will  be 
distributed  to  Local  Recipient 
Organizations  certified  eligible  by  Local 
Boards.  (Refer  to  Section  2.2D  for 
Selection  of  Recipient  Organizations.) 

D.  There  is  an  administrative  cost 
limitation  of  one  and  one-quarter 
percent  (1.25%)  for  local  jurisdictions, 
and  three-quarters  of  one  percent  (.75%) 
for  National  Board  administrative  costs. 
Local  administrative  funds  are  intended 
for  use  by  local  service  providers  and 
not  for  reimbursement  of  program  or 
administrative  costs  any  recipient's 
parent  organization  (its  state  or  regional 
offices)  might  incur  as  a  result  of  this 
additional  funding.  (See  item  2.3A. 
Eligibility  of  Costs.) 


E.  The  National  Board  will  award 
funds  not  later  than  December  31, 1985, 
to  local  private  voluntary  and  public 
organizations  based  upon 
recommendation  by  Local  Boards. 
Unused  or  recaptured  funds  will  be 
reallocated  by  the  National  Board. 

F.  All  funds  shall  be  paid  out  by 
recipient  organization,  and  spending 
shaU  cease  by  July  31, 1966.  Local 
Boards  have  imtil  September  30, 1986, 
(60  days)  to  provide  complete 
documentation  of  e)q>enses  to  the 
National  Board. 

2.1    Roles  and  Responsibilities 

A.  FEMA  '8  Responsibilities 

1.  Constitute  a  National  Board 
consisting  of  individuals  affiliated  with 
United  Way  of  America.  The  Salvation 
Army,  the  National  Council  of  Churches, 
the  National  Conference  of  Catholic 
Charities,  the  Council  of  Jewish 
Federations,  Inc.,  The  American  Red 
Cross,  and  the  Federal  &nergency 
Management  Agency. 

2.  Chair  the  National  Board,  using 
Parliamentary  procedures  and 
consensus  by  the  Naitional  Board  as  the 
mode  of  operations. 

3.  Provide  guidance,  coordination  and 
staff  assistance  to  the  National  Board. 

4.  Award  the  grant  to  the  National 
Board. 

5.  Assist  the  Secretariat  in 
implementation  of  the  National  Board 
Program. 

6.  Conduct  an  audit  of  funds. 

7.  Initiate  federal  collection 
procedures  when  the  efforts  of  the 
National  Board  to  collect  funds  due 
have  not  been  successful. 

B.  National  Board  Responsibilities 

1.  Identify  areas  of  highest  need  for 
food  and  shelter  assistance  and 
determine  amount  to  be  distributed  to 
each  area. 

2.  Advise  national  organizations 
interested  in  food  and  shelter  but  not 
represented  on  the  National  Board  to 
promote  the  availability  of  funds. 

3.  Develop  this  operational  Plan  for 
distributing  funds  and  estabUshing 
criteria  for  expenditure  of  funds. 

4.  In  jurisdictions  that  received 
previous  awards,  notify  the  former  Local 
Board  Chair  that  additional  funds  are 
available.  In  areas  newly  selected  for 
funding,  notify  the  local  United  Way  or 
American  Red  Cross. 

5.  Provide  copies  of  award  notification 
materials  to  National  Board  member 
agencies  and  to  heads  of  government  in 
areas  selected  to  receive  funds. 
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6.  Secure  certification  from  Local 
Boards  that  hinds  will  be  used  in 
accordance  with  established  criteria. 

7.  Distribute  funds  to  selected  Local 
Recipient  Organizations. 

8.  Hear  appeals  and  grant  waivers. 

9.  Within  60  days  following  the  grant 
award,  submit  to  FEMA  a  plan  to  review 
documentation  from  Local  Recipient 
Organizations. 

10.  Ensure  that  funds  are  properly 
accounted  for,  and  that  funds  due  are 
collected  and  returned  to  FEMA. 

11.  Submit  end-of-program  report  on 
jurisdictions'  use  of  funds  to  FEMA. 

C  Responsibility  of  Local  United  Way/ 
Red  Cross  (in  Newly  Funded  Areas)  or 
Former  Local  Board  Chair  (in 
Previously  Funded  Areas) 

1.  Constitute  a  Local  Board  (rf 

individuals  nominated  by.  to  the  extent 
practicable,  the  same  voluntary 
organizations  represented  on  the 
National  Board  with  the  local  head  of 
government  replacing  FEMA.  Local 
Boards  may  also  include  representatives 
nominated  by  other  community 
organizations. 

2.  Convene  initial  meeting. 

D.  Local  Board's  Responsibilities 

1.  Elect  a  Chair. 

2.  Advertise  and  promote  the  program 
and  consider  all  private  voluntary  and 
public  organizations  providing  or 
capable  of  providing  emergency  food 
and  shelter  services,  not  just  those 
represented  on  the  Local  Board. 

3.  Recommend  which  local 
organizations  should  receive  grants  and 
the  amounts  of  the  grants. 

4.  Establish  an  appeals  process  and,  if 
possible,  involve  individuals  not  a  part 
of  the  decision  in  the  dispute:  hear  and 
resolve  appeals  made  by  funded  or 
nonfunded  organizations;  and 
investigate  complaints  made  by 
individuals  or  organizations.  Those 
cases  that  cannot  be  handled  locally  or 
that  involve  fraud  or  other  misuse  of 
federal  funds  should  be  referred  in 
writing  to  the  National  Board,  giving 
details  on  action  that  has  been  taken. 

5.  Secure  and  retain  signed  forms  from 
each  Local  Recipient  Organization 
(LRO)  certifying  they  have  read  and 
understand  program  guidelines  and  will 
comply  with  cost  eligibility  and 
reporting  requirements^ 

6.  Return  Local  Board  Certification 
Form,  Board  Roster  and  Local  Board 
Plan  to  National  Board  within  25 
working  days  after  receipt  of  award 
notification. 

7.  Provide  technical  assistance  to 
service  providers. 

8.  Coordinate  local  food  distribution 
and  other  'ederal  assistance  programs 


with  state  agendea  which  administer 
those  programs  (i.e..  USDA — ewrplus 
food:  LIHEAP— utilities,  etc.). 

9.  In  accordance  with  National  Board 
guidelines.  Local  Boards  should 
estabUsh  criteria  for  documentation  to 
be  submitted  by  Local  Recipient 
Organizations. 

10.  Monitor  expenditures  of  funds  and 
compliance  with  eligible  cost  provisions 
at  local  level  and  ensure  that  all 
recipient  organizations  maintain  proper 
documentation  and  submit  reports 
accurately  and  on  time.  Ensure  that 
recipient  organizations  sjiend  all  funds 
by  July  31. 1986. 

11.  Reallocate  funds  within  a 
jurisdiction,  as  necessary,  from  food  to 
shelter  (or  vice-versa)  or  from  one 
recipient  organization  to  another  and 
immediately  notify  the  Nabonal  Board 
and  the  Local  Recipient  Organizations, 
in  writing. 

12.  Submit  reports  to  the  National 
Board  on  LRO's  expenditures  by  May 
31. 1986  (for  period  throu^  April  3a 
1986)  and  September  3a  1986  (for  the 
period  through  July  31. 1986).  All 
required  report  forms  will  be  sent  by  the 
National  Board. 

13.  After  close  of  program,  retrieve 
and  review  for  accuracy  recipient 
organizations'  reports  and 
documentation  and  forward  to  the 
National  Board.  In  the  event  of 
expenditures  violating  the  eligible  costs 
under  this  award,  the  Local  Board  must 
ensure  reimbursement  is  made  to  the 
National  Board. 

Local  Boards  are  required  to  remain  in 
operation  until  all  program  and  audit 
requirements  of  the  National  Board  have 
been  satisfied.  All  records  related  to  the 
program  must  be  retained  for  three  (3] 
years. 

2.2    General  Guidelines 

A.  Grant  Award  Process 

United'Way  of  America  has  been 
designated  as  the  fiscal  agent  for  the 
National  Board.  The  grant  awarded  to 
the  National  Board  will  provide  for 
checks  to  be  written  to  organizations 
recommended  by  Local  Boards  for 
funding.  Local  Boards  have  the  right  to 
reallocate  funds  within  their  jurisdiction 
throughout  the  program  perioid,  as 
Boards  determine  necessary.  When  a 
Local  Board  reallocation  occurs,  it  is  the 
responsibility  of  the  Local  Board  to 
prompUy  notify  the  Secretariat  in 
writing  so  that  the  Local  Board's  records 
can  be  updated  accordingly. 

To  ensure  greater  accountability  and 
reporting,  grant  awards  over  $5,000  will 
be  made  in  multiple  payments.  Recipient 
organizations  with  awards  of  $5,000  or 
less  will  receive  a  single  check  for  the 


total  amount.  Those  with  awards 
totaling  more  than  $5,000  but  less  than 
SlOO.OOO  will  be  paid  in  two  equal 
installments.  Those  with  awards  totaling 
$100,000  or  more  will  be  paid  in  three 
equal  installments.  The  first  check  will 
be  mailed  directly  to  the  Local  Recipient 
Organization  and  second  and  third 
checks  will  be  mailed  to  the  Local  Board 
Chair,  upon  his/her  written  request.  The 
Local  Board  will  distribute  second/ third 
checks  once  they  are  assured  that  the 
organizations  is  implementing  the 
program  as  intended  and  according  to 
the  guidelines  in  this  Plan. 

B.  Designation  of  Target  Areas 

Local  areas  will  be  selected  to  receive 
funds  from  the  National  Board  based 
upon  average  unemployment  statistics 
by  the  Department  of  Labor  for  the 
period  June  1984  through  May  1985  and 
poverty  statistics  from  the  1980  census. 
The  Board  adopted  this  combined 
approach  in  order  to  more  effectively 
target  funds  for  high-need  areas.  Funds 
designated  for  a  particular  jurisdiction 
must  be  used  to  provide  services  within 
that  jurisdiction.  • 

Jurisdictions  may  qualify  for  an  award 
based  upon  their  rate  of  unemployment 
or  their  rate  of  poverty.  Once  a 
jurisdiction's  eligibility  is  established, 
the  National  Board  will  determine  its 
fund  distribution  based  on  a  ratio 
calculated  as  follows:  the  average 
number  of  unemployed  within  an 
eligible  area  divided  by  the  average 
number  of  unemployed  covered  by  the 
national  program  equals  the  areas 
portion  of  the  award  (less  National 
Board  administrative  costs,  and  less  that 
portion  of  program  funds  required  to 
fulfill  the  minimum  per  state). 


Area's  average 

number 

unemployed 

Averase  number 

unemployed  in  all 

eligible  areas 


Area's  percent  of 
the  award  less 

National  Board's 

administrative 

costs  and  state 

fflinimunm 


A  notice  will  be  placed  in  the  Federal 
Registet  in  October  1985  listing  the  civil 
jurisdictions  that  are  selected  and  the 
dollar  amount  each  has  been  awarded. 

In  states  where  no  jurisdictions 
qualify  or  the  total  amount  awarded  to 
all  qualifying  jurisdictions  is  less  than 
the  minimum,  an  award  shall  be  made  to 
a  State  Selection  Committee.  This  award 
shall  equal  the  difference  between  the 
minimum  and  the  total  amount  awarded 
to  all  jurisidictions  in  that  state.  The 
State  Selection  Committee  will 
recommend  high-need  jurisdictions  and 
award  amounts  to  the  National  Board. 
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Puerto  Rico  and  the  U.S.  territories  will 
receive  a  percentage  of  the  total  award 
based  upon  the  determination  of  the 
National  Board. 

C.  Formation  of  Local  Boards 

Each  area  designated  by  the  National 
Board  to  receive  funds  shall  constitute  a 
Local  Board  with  affiliates  nominated 
by,  to  the  extent  practicable,  the  same 
voluntary  organizations  represented  on 
the  National  Board.  The  Mayor  (or  his/ 
her  designee)  or  appropriate  head  of 
local  government  (or  his/her  designee) 
will  replace  the  FEMA  member.  Local 
Boards  may  also  include  representatives 
nominated  by  other  community 
organizations.  The  member  of  each 
Local  Board  will  elect  a  Chair. 

1.  If  a  locality  has  previously  received 
National  Board  funding,  the  previous 
Chair  of  the  Local  Board  will  be 
contacted  regarding  any  new  funding 
the  locality  is  designated  to  receive.  The 
Local  Board  may  elect  a  new  chair. 

2.  If  a  locality  has  not  previously 
received  funding  and  is  now  designated 
as  being  in  high  need,  the  National 
Board  has  designated  the  local  United 
Way  to  constitute  and  convene  a  Local 
Board  as  described  above.  In  the  event 
the  local  United  Way  does  not  convene 
the  Board,  the  local  Anterican  Red  Cross 
will  be  responsible  for  convening  the 
initial  meeting  of  the  Local  Board. 

3.  In  the  event  a  state  is  designated  to 
receive  the  minimum  for  its  high-need 
localities,  the  United  Way  in  the  capital 
city  will  be  asked  to  convene  a  State 
Selection  Committee  of  individuals 
nominated  by,  the  extent  practicable, 
the  same  voluntary  organizations 
represented  on  the  National  Board.  The 
Governor  (or  his/her  designee)  will 
replace  the  FEMA  member.  Members  of 
the  State  Selection  Committee  shall 
elect  their  own  chair. 

The  State  Selection  Committee  is 
charged  with  recommending  high-need 
jurisdictions  and  award  amounts  within 
the  state.  The  State  Selection 
Committee  has  two  weks  to  notify  the 
National  Board  of  its  selections.  The 
National  Board  will  then  notify  these 
jurisdictions  directly,  and  the  Sta^e 
Selection  Conmiittee  may  dissolve  after 
Local  Boards  have  been  chosen. 

4.  Local  Boards  which  recommend 
that  they  can  better  utilize  their 
resources  by  merging  their  Boards  may 
do  so,  provided  thiat  the  head  of 
government  for  each  Local  Board  sits  on 
the  merged  Board  to  ensure  that  the 
award  amount  designated  for  their 
respective  civil  jurisdictions  is  used  to 
provide  assistance  to  individuals  within 
that  jurisdiction. 

5.  Local  Boards  will  have  25  working 
days  after  notincation  of  award 


selection  by  the  National  Board  in 
which  to: 

— Advertise  and  promote  the 

availability  of  funds; 
— Select  local  organizations  to  receive 

grants;  and, 
— Complete  and  return  required 

application  forms. 

After  25  working  days.  If  a  Local 
Board  is  unable  to  satisfy  the  National 
Board  as  to  the  local  area's  capability  to 
utilize  funds  in  accordance  with  this 
Plan,  the  National  Board  may  reallocate 
the  funds  to  areas  of  greatest  need. 

6.  The  Chair  of  the  Local  Board  will  be 
the  central  point  of  contact  between  the 
National  Poard  and  the  Local  Recipient 
Organizations  selected  to  receive 
assistance  for  emergency  food  and 
shelter  programs.  To  facilitate  program 
coordination,  the  Chair  of  the  Local 
Board  will  contact  the  state  agencies 
through  which  surplus  food  and  other 
federal  assistance  is  provided.  A  listing 
of  those  agencies  will  be  provided  to  the 
Local  Board  along  with  the  grant  award 
letter. 

7.  Local  Boards  will  be  responsible  for 
monitoring  programs  carried  out  by  the 
organizations  they  have  selected  to 
receive  funds.  To  prevent  fraud  or 
misuse  of  funds.  Local  Boards  might 
wish  to  create  a  central  clearinghouse 
for  all  organizations  providing  similar 
assistance  to  individuals  so  information 
can  be  shared  daily. 

When  misuse  of  funds  has  been 
found,  or  for  other  reasons  they  deem 
necessary,  Local  Boards  have  the  right 
to  reallocate  funds  within  a  jurisdiction 
from  one  organization  to  another  or 
between  categories  (from  food  to 
shelter,  shelter  to  energy,  etc.).  The 
National  Board  must  be  notified  in 
writing  of  any  such  alteration  in  the 
originally  approved  Local  Board  Plan  or 
of  any  fraud. 

D.  Selection  of  Recipient  Organizations 

In  selecting  Local  Recipient 
Organizations  to  receive  funds,  the 
Local  Board  must  consider  the 
demonstrated  capability  of  any 
organization  to  provide  food  and  shelter 
assistance.  Local  participation  in  the 
program  is  not  limited  to  organizations 
that  are  part  of  a  state  or  national 
organization.  Organizations  that 
received  awards  from  previous 
legislation  may  again  be  eligible 
providing  that  the  organization  still 
meets  eligibility  requirements.  The  Local 
Board  should  be  prepared  to  justify  an 
allocation  of  V^  or  more  of  its  total 
award  to  a  single  recipient  organization. 

For  a  local  organization  to  be  eligible 
for  funding  it  must: 
— ^Be  nonprofit 


— Have  an  accounting  system;  conduct 

an  annual  audit; 
— Practice  nondiscrimination;  and 
— ^For  private  voluntary  organizations, 

have  a  voluntary  board. 

Each  Local  Recipient  Organization 
will  be  responsible  for  certifying  in 
writing  to  the  Local  Board  that  it  has 
read  and  agrees  to  abide  by  the  cost 
eligibility  and  reporting  standards  of 
this  Plan,  and  any  other  requirements 
made  by  the  Local  Board.  (See  Annex 
2.4). 

Where  there  is  a  local  nonprofit 
organization  which  does  not  have  an 
adequate  accounting  system  but  meets 
all  the  other  criteria,  the  Local  Board 
may  authorize  funds  to  be  channeled 
through  a  fiscal  agent.  Fiscal  agents  will 
be  held  accountable  for  comphance  with 
the  Plan. 

All  agencies  receiving  funds  through  a 
fiscal  agent  must  be  separately  listed  on 
the  Board  Plan.  Checks  will  be  made  out 
to  the  fiscal  agent  on  behalf  of  the 
recipient  organization.  The  fiscal  agent 
will  be  responsible  for  paying  all  bills 
and  maintaining  all  financial 
documentation  for  the  recipient 
organization.  No  payment  should  be 
made  directly  to  the  recipient 
organization. 

2.3    Eligibility  of  Costs 

This  appropriation  is  for  the  purchase 
of  food  and  shelter,  to  supplement  and 
extend  current  available  resources  and 
not  to  substitute  or  reimburse  ongoing 
programs  and  services.  Interpretation 
questions  should  be  cleared  by  the 
recipient  organization  with  the  Local 
Board  prior  to  action.  Local  Boards 
imsure  of  the  meaning  of  these 
guidelines  should  contact  the  Secretariat 
for  clarification  prior  to  advising  the 
Local  Recipient  Organization. 

A.  Ineligible  Costs,  purposes  for 
which  funds  cannot  be  used,  include: 

1.  Rental  security  or  utility  deposits, 
payment  of  more  than  one  month's  rent 
or  mortgage,  or  payment  of  more  than 
one  month's  portion  of  an  accumulated 
utility  bill  for  an  individual  or  family. 

2.  Payment  of  any  kind  made  directly 
to  clients. 

3.  Cash  payments  of  any  kind. 

4.  Capital  expenditures  or  real 
property  and  equipment  purchases  (i.e., 
land,  building,  vehicles,  office 
equipment,  or  any  equipment  costing 
more  than  $300);  repairs  of  rehabilitation 
to  profit-making  facilities:  lease- 
purchase  agreements  except  as  provided 
under  2.3.B.4. 

5.  Administrative  cost  reimbursements 
to  state  or  regional  offices  of 
govenmiental  or  voluntary 
organizations. 
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6.  Lobby  efforts  which  use  federal 
funds. 

7.  Expenditures  made  prior  to  the  date 
of  Local  Board  Plan  approval  (i.e..  the 
date  the  National  Board  signs  and 
approves  the  plan)  or  after  July  31, 1986. 

8.  Repairs  of  any  kind  to  an 
individual's  house/apartment;  purchases 
of  supplies  or  equipment  for  individual's 
home/private  use;  private 
transportation. 

9.  Medication  purchases;  clothing 
purchases  (except  underwear  for  clients 
of  mass  shelters,  if  necessary). 

10.  Payments  for  expenses  not 
incurred  are  ineligible  (i.e.,  payment 
where  no  service  has  bBen  provided, 
payments  to  LRO's  themselves). 

11.  Internal  transfers  of  funds  for 
program  expenses  (unless  supported  by 
documentation). 

B.  Eligible  Program  Costs  include: 

1.  Purchase  of  food  for  distribution 
(hot  meals,  groceries,  food  vouchers). 

2.  Transportation  expenses  related  to 
the  provision  of  food  and  shelter  (e.g., 
actoal  fuel  costs  for  transporting  clients 
or  food;  contracted  services;  public 
transportation). 

3.  Purchase  of  supplies  essentia/  to 
mass  feeding  (e.g.,  utensils,  pot,  pans, 
blenders,  toasters)  and/or  mass  shelters 
of  five  or  more  beds  (e.g.,  sosp,  linens, 
blankets,  cleaning  supplies).  Small 
equipment  must  not  exceed  $300  per 
item. 

4.  Leasing,  only  for  the  program 
period,  of  capital  equipment  associated 
with  mass  feedings  or  mass  shelters 
(such  as  stoves,  freezers,  vans,  etc..  over 
$300  in  cost)  only  if  approved  in 
advance  by  the  Local  Board.  Lease- 
purchase  agreements  are  allowed  if  the 
cost  of  the  lease  for  the  program  period 
(i.e.,  plan  approval  date  up  to  7/31/86) 
would  exceed  the  purchase  price,  and 
the  agreement  is  approved  in  advance 
by  the  Local  Board. 

5.  Direct  expenses  associated  with 
new  or  expanded  services  or  to  prevent 
closings  of  mass  shelters  or  feeding 
operations  (e.g.,  cots,  blankets,  supplies, 
rent  cleaning,  pest  control),  oiily  during 
program  period. 

e.  Increased  utiUty  costs  due  to 
expanded  services,  for  heating  or 
cooling,  electricity,  or  water  are 
allowable  for  mass  shelters  and  mass 
feeding  operations.  This  is  not  intended 
for  reimbursement  of  normal  operating 
costs. 

7.  Once  only,  for  one  month.  limited 
utility  assistance  for  individuals  or 
families  only  after  all  other  resources 
have  been  exhausted  (includes  gas, 
electricity,  olL  water,  firewood). 

This  assistance  is  available  iiP  the 
household  has  needs  that  cannot  be 
sufficiently  met  or  provided  under  the 
state's  Low  Income  Home  Energy 
Assistance  Program  (e.g.,  services  not 


immediately  available,  eligibility 
requirements  or  services  too  restricted, 
funds  exhausted).  In  such  instances, 
utility  payments  may  be  provided  but 
are  restricted  to  one  month  maximum.  If 
a  utility  bill  contains  charges  for  more 
than  one  month,  only  one  month's 
portion  of  that  accumulated  bill  can  be 
paid.  Reconnect  fees,  not  deposits,  may 
be  paid  if  necessary  to  continue  service. 
The  National  Board  recommends  that 
dispensing  of  individual  utility 
assistance  be  limited  to  one  private 
and/or  public  agency,  to  avoid 
duplication  of  beneHts.  Other  agencies 
can  then  refer  potential  clients  to  that 
agency(s)  for  utility  assistance. 

8.  Emergency  lodging  or  shelter  costs 
(e.g.,  hotel  or  motel  expenses  only  if  the 
Local  Recipient  Organization  provides 
emergency  shelter  by  using  a  voucher 
system). 

9.  Once  only,  limited  emergency  rent 
or  mortgage  assistance  (one  monUi 
maximimi)  to  avoid  immediate  eviction 
when  no  other  resources  or  assistance 
exist. 

10.  Rehabilitation  approved  in 
advance  by  Local  Boanis  for  a  local 
government  or  not-for-profit  mass 
shelter  (i.e.,  five  or  more  beds)  or  mass 
feeding  facility  necessary  to  expand 
capacity  or  to  bring  the  facility  into 
compliance  with  local  building  codes. 
Funds  for  rehabilitation  may  also  be 
used  to  make  a  facility  safe,  secure,  and 
sanitary,  but  should  not  be  used  for 
decorative  or  non-essential  pilrposes. 
Individual  residences  or  profit-making 
facilities  are  not  eligible  for  these  funds. 

All  rehabilitation  work  must  be 
completed  and  paid  for  by  the  end  of  the 
program  (7/31/86).  Expenses  which 
occur  after  that  date  will  not  be 
accepted  as  eligible  costs. 

Note.— Refer  to  the  Preamble  of  this  Plan 
for  further  detail  qq  the  National  Board's 
intent  with  regard  to  shelter  rehabilitation. 

C.  Eligible  Administration  Costs 
(limited  to  up  to  1.25%  of  total  funds 
received,  less  if  Local  Board  takes 
administrative  costs). 

Local  Recipient  Organizations  whose 
Local  Boards  have  approved  their  taking 
of  up  to  1.25%  administrative  costs  may 
claim  this  expense,  but  do  not  need  to 
submit  documentation  on  that  portion  of 
the  award  to  this  office.  However, 
documentation  must  be  available  for  an 
on-site  audit 

Note. — ^If  there  Is  any  question  regarding 
the  cost  eligibility  of  any  item,  contact  the 
National  Board  staff  prior  to  incurring  any 
expense  or  making  payment. 

3J)    Report  Reqiurements 

Local  Boards  will  monitor  Local 
Recipient  Organizations'  expenditures 


and  eligible  cost  compliance  throughout 
the  program  period.  An  interim  report  of 
expenditures  is  due  to  the  National 
Board  on  May  31. 1986  and  a  final  report 
accompanied  by  all  financial 
documentaUon  is  due  September  30. 
1986.  The  National  Board  advises  Local 
Boards  to  request  to  least  one  other 
rejjort  from  their  Recipient 
Organizations,  at  a  time  deemed 
appropriate  by  each  Local  Board.  The 
National  Board  will  provide  forms  for  all 
required  reports. 

"The  National  Board  will  compile  the 
reports  it  receives  from  the  Local  Boards 
and  submit  a  detailed  accounting  of  the 
use  of  all  program  monies  in  the  form  of 
a  report  to  FEMA  by  December  31, 1986. 

The  National  Board  will  conduct  an 
audit  of  food  and  shelter  expenditures 
made  under  this  program  for  each  Local 
Board  and  Local  Recipient  Organization. 
FEMA's  Inspector  General  may  also 
conduct  an  audit  of  these  funds.  The 
program  office  in  FEMA  will  prepare  a 
report  for  the  FEMA  Director.  The 
FEMA  Director  will  prepare  a  report  to 
Congress. 

4.9    Amendments  To  Plan 

The  National  Board  reserves  the  right 
to  amend  this  Plan  at  any  time. 

SUPPLEMtNTARV  INFOMMATION:  The 

IMtonal  Board  based  their 
determination  of  high-need  localities  on 
four  factors:  (1)  Most  current  twelve- 
month unemployment  rates;  (2)  total 
number  of  unemployed  within  a  civil 
jurisdiction;  (3)  total  number  of 
individuals  below  the  poverty  level 
within  a  civil  jurisdiction. 

Unemployment  data  for  the  period 
June  1984  through  May  1985  and  poverty 
data  from  the  1980  census  were  used  to 
select  the  following  jurisdictions: 

•  Jurisdictions,  including  balance  of 
counties  with  18,0004-  unemployed  and 
a  8.3% -»-  rate  of  unemployment. 

•  Jurisdictions,  including  balance  of 
counties,  with  1,000  to  17.999 
unemployed  and  an  11% -i-  rate  of 
unemployment. 

•  Jurisdictions,  including  balance  of 
counties,  with  a  12% -|-  rate  of  poverty 
and  over  1,000  unemployed  persons. 

•  A  minimum  of  $35,000  per  state  has 
been  awarded  for  high-need  areas 
within  each  state. 

The  following  listing  is  of  localities 
that  meet  any  of  the  above 
qualifications. 

Emergency  Food  and  Shelter 
Program  Aixocations 

fine 


Autauga  County . 
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Baldwin  County 
Baibour  Oounty 
Blomt  County— 
B«der  County 


Calhoun  County 

Chambers  County ..» 

Cherokee  County 

Chilton  County...M~^ 
Choctaw  County.-—, 
CLariie  County-—.. 
CoHee  County. 


Colbert  County 

Covington  County 
Cullman  County... 

Dais  County 

Dallas  County 

De  Kalb  County 
Elmore  County—., 
Escambia  County 
Etowah  County 
Fayette  County 
Franklin  County. 

Geneva  County „. 

Houston  County ...... 

lackson  County 

lefferson  County.. 
Lauderdale  County ... 
Lawrence  County...... 

Lee  County.. 


12.278 
4,838 
\ZIV 
4307 

17,437 
5,225 
5.428 
6,204 
3370 
4^63 
S.153 

12.417 
S.74S 

lUOl 
5.636 

11.637 

\\Mt 
5.277 
6.958 

18427 
4.044 
8.188 
a.718 

loeia 


Limestone  County . 
Madison  County.... 

Marengo  County  ..„ 
Marion  County....... 

Marshall  County.. 
Mobile  County . 
Monroe  County. 


Montgomery  Oounty... 
Morgan  County. 

Pickens  County „... 

Pike  County „.., 

Randolph  County .... 

Russell  County ...... 

St  Clair  County _., 

Shelby  County 

Talladega  County......... 

Tallapoosa  County 

Tuscaloosa  County 

Walker  County 

Washington  County...., 
Winston  County 

A  OlBt  ••••••••••••••■••••••••I 


87.348 

15.877 

5,857 

8.374 

8319 

25k886 

4j&46 

7015 

12.954 

61.608 

6.370 

25.828 

13.438 

3.680 

44)83 

3S» 

8438 

7.297 

10.038 

18.808 

5.540 

17.089 

13.907 

3^653 

5,860 


ALASKA 

Slate  Selection  Committee.. 
Fairbanks  North  Star  Bon.. 
Kenai  Peninsula  Borough. 


E^tanuska-Susitna  Census.. 

Total 

AWZONA 


Apache  County. 
Cochise  County  — . 
Coconino  County- 
Gita  County . 


Navajo  County 

Pima  County 

Phial  County 

Santa  Cruz  County.... 
Yawapai  County. 
Yuma  County—, 


585.501 


8.441 

12.600 

7.108 

6.851 

35,000 


•,601 
8^780 
91238 
4788 
8.901 
39.325 

iae67 

3,878 
18,273 


Total 


113.082 


Conway  County...—. 
Craighead  County .-.. 
Crawford  County ...... 

Crittenden  County 

Dedia  Coimty..— 

Faulkner  County..- 

Garland  County 

Greene  County. 


Hot  Spring  County .. 
Independence  County . 
lackion  County. 
Jefferson  County- 
Mississippi  County . 

Onacfaita  County 

PiBlUps  County 

Foinsett  County 

Pope  County. 


Pola^  County 
St  Ftancis  County 
Sebastian  County 
Union  County 


Wa^ington  Coun^. 
White  f""">y 


5.374 
7.878 

7.193 

•jB24 
8.611 
8.104 
4.512 
4,463 

njau 

UMZ 
3.788 
S.573 
8.873 
5.312 

32J84 
8,282 

laSTO 
S.830 
7.573 
8««10 


Total. 


CAuromNA 


Alameda  Coimty — , 

Oakland  City 

Butte  County . 
Calaveras  County . 
Colusa  County . 


Contra  Costa  County. 

Del  Norte  County 

Fresno  County -.. 

Fresno  City... — . 

Glenn  County....—.... 
Humboldt  County..—. 

Imperial  County — . 

Kem  County 

Kings  County 

Lake  County . 

Lassen  County -. 

Los  Angeles  County. 

Los  Angeles  City  . 

Madera  County 

Mendocino  County ., 
Merced  County... 
Monterey  County 
Orange  County  -. 
Plumas  County... 


Riverside  County.—. 
Sacramento  Coimty . 
San  Benito  County. 
San  Bernardino  County  -.— . 

San  Diego  County - -.... 

San  Francisco  City /County  . 

San  Joaquin  County 

San  Luis  Obispo  County 

Shasta  County -...-.......-, 

Siakiyou  County  —..—-.. 

Stanislaus  County.-..— -„ 

Sutter  County 
Tehama  County. 
Tulare  County-..—. 
Tuokmne  County.. 

Ventura  County 

Yolo  County  — >, 
Yuba  County  -.— . 


Total 


COLORAOO 


Ctay  County - 


3,968 


BooMer  County 

Denver  City /County 

Fremont  County... 


179.938 


77.342 
49,673 
23.527 

3.435 

3455 
88328 

3328 
74.166 
45,148 

4.714 
17372 
62361 
80304 
12338 

6,519 

3336 

530.426 

441.468 

12325 

11.757 

30394 

49384 

168.756 

4305 
83326 
97360 

7.128 
90320 
163.102 
79487 
74389 
14305 
23360 

8360 
6ft338 
14348 

8.760 
54327 

5327 
87362 
laTOS 
10.111 

2,667.583 


21.804 

49;878 

3.634 


La  Plata  County 

Larimer  County.—, 
Montezuma  County 
Montrose  County.... 
PueUo  Connty.- 
WeW  County 

Total.™ 


3378 

14.782 

3318 

4.402 

18,288 

13334 


Fairfield  County  ..- 
Hartford  County. 
New  Haven  County. 

Total.. 

Kent  County .— .. 

New  Castle  County. 
Sussex  County .... 


131378 


62374 
87387 
633M 

103332 


10.508 
41363 


Total.. 


OWmCT  OF  COLUMBIA 

IN  Strict  of  Cohmbia,  total  ..—.—. 


Alachua  County— 
Bay  County. 
Broward  County ..... 
Cftraa  County  .- 
CoUier  County- 
Columbia  County . 

Dade  County 

Miami  City 

Doval  County 

BacaBbia  CtMmty 
Gadsden  County. 
Hendry  County 


Haraando  County— 
Hi^lands  County  — 
Hifisborough  County . 
Indian  River  County - 

Jackson  Coun^  

Lake  County 

Laon  County 

Marion  County— _ 


88398 
9ai95 

9300 
lS,12t 
88317 

5309 
12305 

3385 

158343 

58338 

S1367 

21323 

3328 

4.7M 


Manroe  County 
Nassau  County  — . 
Okeechobte  County . 

Orange  County 

Palm  Beach  County  _ 
PfaieUas  County 

Poik  County 

Putnam  County. 
St  Johns  County. 
St  Locie  County— 
Santa  Rosa  County. 
Sarasota  County— 

Somler  County 

Volaaia  County— 


1322 
85328 
9378 
S,U7 
17384 
11318 
13383 

833S 
MOl 
3385 

504N7 
88,157 
50388 
58370 
8347 
7JBn 


133n 

28301 


ToUl. 


Atlanta /Dekalb.  Fulton  Counties. 

Maoon/Bibb.  Jones  rniinitp« 

Bartow  County 

Carroll  County  ,  

Chatham  County  _— — — 

Chattooga  County  

Oaike  '^^■■"♦y 

Cofiae  County 

Cetquitt  County 

Coweta  County 


887358 

101388 
18337 

0381 
201719 
3379 
837S 
3374 


Dougherty  County. 
Plojrd  County.-— 


12.718 
9349 


47820 


Glynn  County 

Gordon  County 

Laurens  County 

Lowndes  County  _„. 
Muskogee  County ... 

Newton  County „ 

Polk  County 

Richmond  County  „. 
Spalding  County .__. 
Sumter  County. 
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Thomas  County 

Tift  County 

Troup  County 

Upson  County 

Walker  County 

Ware  County 


Total., 


HAWAH 

State  Selection  Committee.. 
Hawaii  County „ 

Total 


State  Selection  Committee 

Bingham  County _. 

Bonner  County .._ 

Canyon  County 


Total.. 


Cook  County 

Chicago  City 

Champaign  County. 

Clark  County 

Clay  County . 

Coles  County 

Crawford  County  _.._. 

Fayette  County ...... 

Franklin  County 

Fulton  County ™ 

Henry  County _« 

Jackson  County 

Jefferson  County 

jersey  County 

Kankakee  County 

Knox  County 

La  Salle  County......™ 

Lawrence  County 

Mc  Donough  County.. 

Macon  County 

Marion  County 

Mercer  County 

Montgomery  County  „ 

Peoria  County ™ 

Perry  County 

Pike  County „.. 

Richland  County 

Rock  Island  County ... 

St.  Clair  County _ 

Saline  County „. 

Shelby  County 

Tazewell  County 

Union  County 

Vermillion  County 

Warren  County 

Wayne  County 

White  County 

Whiteside  County 

Will  County.™ 

Williamson  County 

Winneabago  County. 


5.293 
4.463 
4.216 
7.328 

15.170 
4.395 
3.816 

16.188 
7.014 
3.595 
5.436 
3,465 
6.191 
3.754 
5.609 
4.008 


Total. 


293,971 


23.354 
11,646 

35,000 


14.762 
4.499 
4.406' 

11.331 

35.000 


288,649 

452,881 

14,564 

3.982 

3,419 

6.571 

4,649 

4,833 

7,821 

9,154 

10,280 

7,489 

8,035 

4.135 

46.370 

13.911 

21,282 

3,883 

8,275 

19.110 

8028 

4,486 

6,204 

29,780 

4,148 

3,962 

4,561 

36,823 

42,628 

5.147 

3,731 

20,404 

3,278 

18,114 

3,842 

4,785 

4,011 

11,881 

44,280 

12.460 

37.577 

1,196,957 


Daviess  County .. 
Dearborn  County 
Delaware  County 
Fayette  County 
Greene  County. 

Jay  County 

Jefferson  County .. 

Knox  County 

Lake  County ... 

Gary  City 

Lawrence  County..... 

Madison  County 

Indianapolis  City.>._. 
Monroe  County....™. 

Orange  County 

Perry  County „ 


Porter  County. 

SL  Joseph  County 

Scott  County „.., 

Starke  County 

Sullivan  County „.. 

Vanderburgh  County.. 

Vermillion  County 

Wayne  County 


4,197 

6,493 

16.754 

5.868 

5.420 

4.106 

6.406 

5,963 

64,417 

43,804 

7,085 

15,482 

97.719 

9.824 

3,390 

4,424 

19.034 

30.069 

4,218 

3,627 

3*560 

23,637 

3,286 

12,824 


Total „ 401,618 


WWA 

Blackhawk  County 

Des  Moines  County ...™ 

Jackson  County ...... 

Johnson  County ......... 

Wapello  County 

Total „ 


25,309 
7,518 
3,595 
5,338 
5,937 


KANSAS 

State  Selection  Committee.. 

Crawford  County 

Douglas  County 

Wyandotte  County 

Total 


47,697 


7.553 

3,966 

4.828 

18855 


KENTUCKY 


Barren  County...... .......... 

Bell  County _..„..„.._. 

Boyd  County 

boyle  County _..... 

Carter  County ......... ..... 

Casey  County 

Christian  County .. 

Qark  County 

Clay  County 

Daviess  County 

Lexington/Fayette  County. 

Floyd  County 

Grayson  County .. .... 

Greenup  County „. „ 

Hardin  County 

Harlan  County  ..„ _..., 

Hopkins  County 

Jefferson  County ........... 

Johnson  County 

Kenton  County 

Laniel  County „;- 

Letcher  County 

Lincoln  County . . „.„. 

Logan  County „.,.„, 

McCracken  County ... 

Madison  County , 

Marshall  County ...,..„. 

Muhlenberg  County  ............ 

Nelson  County ....„ .,..„, 

Ohio  County .......„, 

Perry  County „. .._ 


35,000 


5,420 
4.115 
7,616 
3,282 
6,061 
3,949 
5,644 
3,289 
3,367 

13.822 

18,468 
7,258 
4,154 
'4,558 
8,165 
5,407 
5,815 

88,751 
4,070 

14,884 
5,874 
5,013 
3,862 
3,670 
8.514 
4,219 
4,232 
5,866 
5.218 
6.156 
4.987 


Pike  County 

Pulaski  County 

Warren  County........ 

Whitley  County 


Total.. 


LOUISiANA 

Shreveport/Bossier,   Caddo   Par- 
ishes  ..........._. 

Acadia  Parish .....„........_....,.... 

Allen  Parish ..„.. .... 

Ascension  Parish „ 

Assumption  Parish _......... 

Avoyelles  Parish 

Beauregard  Parish 

Calcasieu  Parish _.....„.. .... 

Concordia  Parish 

De  Soto  Parish 

Baton  Rouge  City 

Evangeline  Parish 

Franklin  Parish ......... 

Iberia  Parish 

Iberville  Parish 

Jefferson  Parish 

Jefferson  Davis  Parish 

Lafayette  Parish 

LaFourche  Parish ............... 

Lincoln  Parish ............. 

Livingston  Parish 

Morehouse  Parish ... ............ 

Natchitoches  Parish 

New  Orleans  City „ 

Ouachita  Parish 

Maquemines  Parish...... 

Pointe  Coupee  Parish ..... ...... 

Rapides  Parish 

Richland  Parish ™.........„.... 

St  Bernard  Parish 

St  Charles  Parish 

St  James  Parish 

St  John  Baptist  Parish 

St  Landry  Parish 

St  Martin  Parish 

St  Mary  Parish . 

St  Tammany  Parish ..„..„„, 

Tangipahoa  Parish „.^...„ 

Terrebonne  Parish 

Vermilion  Parish 

Vernon  Parish „. 

Washington  Parish 

Webster  Parish 


Total. 


Androscoggin  County 

Aroostook ...™., 

Cumberland 

Franklin 

Hancock  County 

Oxford  County ™.™ 

Penobscot  County 

Somerset  County .. 

Waldo  County 

Washington  County . 


Total. 


Dorchester  County... 

Garrett  County 

Somerset  County 

Wicomico  County .... 
Worcester  County. 
Baltimore  City.. 


13,777 
8.988 
ai04 
3.910 

303,065 


4a487 
9.255 
4,119 

1236 
4,951 
7,837 
4.987 

34,695 
4,864 
4.115 

44.579 
6,668 
4.454 

13,039 
6,448 

63,506 
5,748 

21.566 

12,678 
3,312 

13,953 
5,121 
5,166 

81,512 

19,142 
3,575 
4,763 

17,164 
3,621 

13.488 
7.616 
5.469 
8,634 

19,213 
8009 

13.319 

18,159 

18289 

15,615 
9.454 
4.574 
7,177 
6.519 


818,956 


11,845 

12,034 

13,288 

3,811 

4,398 

5.433 

12,495 

8,080 

4,218 

4,258 

77,666 

4,844 

4,792 
4,093 
6.910 
5.081 
91586 
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Total. 


MASSACHUSCTT* 


Bristol  County 

Essex  County  ..^.^^ 

Hampden  County 

Middlesex  County 

Plymouth  County 

Suffolk  County „ 

Worcester  County ...» 


46re30 

48,066 

77,271 
31.770 
52.409 
44,328 


Total „ 335.148 


61,048 
5,511 

5,778 

24.4:^ 

27353 

21.432 

3,787 

6.403 

7,232 

4.608 

7,601 

5,864 

74.716 

3,614 

437 

7,082 

5.108 

12,518 

ai39 

25.079 

26.761 

76,867 

14,864 

5,277 

115318 

4.203 

5.387 

5,400 

4.574 

20.072 

26.976 

15,908 

24.617 

7.063 

138.718 

4.519 

3.559 

38,335 

25.925 

7.938 

14.633 

10.104 

11.907 

33,758 

146,586 

227.441 

5.147 


Lanaing/Eaton.  Ingham  Counties 
Alpena  County. 
Barry  County... 

Bay  County , 

Berrien  County. 
Calhoun  County.. 
Charlevoix  County.. 
Cheboygan  County . 
Chippewa  County ... 

Clare  County 

Delta  County 

Emmet  County 

Genesee  County 

Gladwin  County 

Gogebic  County 

Gratiot  County 

Houghton  County ..;. 

Ionia  County 

Isabella  County . 
laclcson  County.. 
Kalamazoo  County . 
Kent  County . 
Lenawee  County.. 

Mackinac  County 

Macomb  County 

Manistee  County 

Mason  County 

Mecosta  County 

Menominee  County.. 

Midland  County 

Monroe  County .-»..« 

Montcalm  County 

Muskegon  Comity .... 
Newaygo  Coun^™-, 

Oakland  County 

Odeana  County 

Ogemaw  Coonty 

Saginaw  County 

St.  Clair  County 

Sanilac  County . 


Shiawassee  County .. 

Tuscola  County 

Van  Bnien  County .... 
Washtenaw  County.. 

Wayne  County 

Detroit  City 

Wexford  County 


T 


mnmoTA 

Beticer  County  _ 

Beltrami  County „. 

Blue  Earth  County 

Cass  County _ 

Crow  Wing  County 

Hennepin  County „ 

Itasca  County ... 

Morrison  County 

Otter  Tail  County 

Pone  County .».. 

Polk  County „ „ 

St  Louis  County _„ 


1,330343 


4.743 
4.655 
4.4S3 
3.^7 
5.622 

77,582 
6378 
4.489 
7318 
3357 
4381 

34.129 


Total 161.75430 


Adams  County 
Alcorn  County 

Attala  County . 

Bolivar  County.... 
Coahoma  County 
Copiah  County 
De  Soto  County 
Forrrat  County 

Geoige  County 

Graoada  Coimty..... 

Harrison  County 

Hinds  County 

Holmes  County 

lackson  County 

Jones  County . 

Lafayette  County.... 
Lauderdale  County 

Lee  County 

Leflore  County 

Lincoln  County ........ 

Lowndes  County ..... 

Madison  County 

Marion  Cotmty 

Marshall  County 

Monroe  County 

Neshoba  County.... 
Oktibbeha  County.., 

Panota  County 

Pearl  River  County . 

Pike  County 

Prentiss  County 

Scott  County 

Sunflower  County .... 

Tate  County , 

Tippah  County 

Tishomingo  County.. 

Warren  County 

Washington  County 
Yazoo  County 


Total  ...- 


mssouin 


Kansas       City/Clay, 

Platte  Counties 

Boone  County 

Butler  County 

Dunklin  County 

Greene  County 

Howell  County 

Jasper  County 

Laclede  County 

Miller  County 

New  Madrid  County- 
Newton  County.^..™. 

Phelps  County 

SL  Francois  County... 

Scott  County 

Stoddard  County 

Taney  County 

Texas  County 

St.  Louis  City 


Jackson, 


Total 

~'        MONTANA 

State  Selection  Committee-.. 

Lincoln  County 

Ravalli  County _. 

Total 


NEBRASKA 
State  Selection  Committee,  total... 


$7330 
9,734 
3326 
6.936 
5381 
3313 
6335 
8363 
4,210 
4,187 

18.416 

28.605 
4308 

21,128 
8,305 
3,471 
9324 
9,184 
6.734 
5345 
7.196 
5.482 
4361 
4,925 
5,143 
3731 
3.471 
4,636 
5.127 
5305 
5361 
3346 
4.811 
3350 
4354 
8327 
7366 

12300 
3.595 


275.809 


77,553 
73*1 
5314 
5.130 

17.846 
4310 
9370 
3384 
3.718 
3.390 
3741 
3.429 
6356 
5,218 
4327 
4310 
3394 

64356 

233.786 


27348 
3.487 
3.565 

35,000 


35.000 


NiVAOA 


Claric  County,  total . 


State  Selection  Committee,  total. 
NIW  jcmcv 

Atlantic  County 

Camden  rminty 
Cumberland  County . 
Essex  County . 

Newark  City. 
Hudson  County- 
Mercer  County. 
Passaic  County . 
Union  County. 

Total.... 


Bernalillo  County , 
Chaves  County .— 

Cibola  County 

Curry  County 

Dona  Ana  County 
Eddy  County...- 

Grant  County .. 

Lea  County , 

McKinley  County ... 

Otero  County 

Rio  Arriba  County , 
Sandoval  County.-, 

San  Juan  County 

San  Miguel  County 

Santa  Fe  County 

Taos  County 

Valencia  County 


Total. 


Albany  County . 
Allegany  County . 

Broome  County 

Cattaraugus  County.. 

Chenango  County 

Clinton  County -. 

Cortland  County 

Delaware  County .— . 

Erie  County 

Buffalo  City 

Essex  County 

Ptanklin  County 

Fulton  County  ...__ 

Herkimer  County - 

Jefferson  County 

Lewis  Coimty _. 

Monroe  County ..-__... 
Niagara  County  ........... 

Oneida  County . 
Onondaga  County...... 

Otsego  County 

Rensselaer  County 

St  Lawrence  County. 
Schenectady  County- 
Schofaarie  County..._ 
Steuben  County  ..- 
Suffolk  County... 
Sullivan  County. 
Tompkins  County. 
Wairen  County  .- 
Washington  County- 
Westchester  County. 
New  York  City. 


7&103 


35,000 


30366 
3&S95 
21.982 
48,951 
52,302 
82,725 
25382 
57.718 
52319 


410336 

46.378 
5.280 
5.797 
3,418 

11,035 
6.806 
3.972 
4,525 
6.074 
3.784 
6.685 
3.988 

14.148 
3,092 
7.184 
5336 
3.406 

141,846 


20,798 
5h20Z 

17340 

10322 

5.108 

aoi6 

6321 

3349 

61.752 

50385 

5.413 

5.921 

10.287 

8315 

16,406 

3,393 

50380 

28,729 

22332 

37376 

5.121 

11375 

11352 

11.227 

3380 

9334 

113335 

5321 

5379 

8367 

4,925 

64389 

917,871 


Total- 1.548.410 


47622 
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NOHTH  CAMOUNA 

Guilford.  Davidson  Counties 

Ashe  County „ 

Beauford  County 

Bladen  County 

Brunswick  County .♦ 

Buncombe  County 

Carteret  County .... 

Cherokee  County „. 

Cleveland  County 

Columbus  County „ 

Craven  County 

Cumberland  County . 

•Duplin  County 

Durham  County _„ 

Edgecombe  County 

Forsyth  County . .„., 

Franklin  County 

Granville  County ^...^ 

Halifax  County 

Harnett  County . . 

Haywood  County 

Henderson  County.. .„ 

Hertford  County . 

Jackson  County 

Johnston  County . 

Lee  County.. 


Lenoir  County _„ 

Martin  County . . 

Mecklenburg  County... 

Moore  County 

Nash  County 

New  Hanover  County . 

Onslow  County 

Orange  County 

Pender  County 

Person  County 

Pitt  County.. 


Richmond  County ..... 

Robeson  County 

Rockingham  County . 
Rutherford  County .... 

Sampson  County 

Scotland  County 

Stokes  County .. 

Surry  County 

Vance  County 

Wayne  County 

Wilkes  County 

Wilson  County 


Total. 


40.880 
3,419 
4.421 
5.325 
6.845 
16.842 
3,962 
3,452 
11,533 
&439 
5,989 
17.551 
5.023 
a668 
oi596 
20.921 
4.860 
4,236 
8.156 
5,713 
6,340 
a025 
3,292 
3,796 
6,028 
5,420 
8.488 
3,579 
31,194 
5,638 
a754 
13.312 
4.633 
4,806 
3.279 
4.262 
8.706 
5.856 
ia032 
11.663 
8.946 
6,884 
4.600 
4,109 
7.534 
5,931 
9.535 
5,332 
11,136 


422.945 


NOiTTH  DAKOTA 

State  Selection  Committee 


OMO 


Columbus/Fairfield, 
Counties 

Dayton/Greene. 
Counties 

Adams  County 

Ashtabula  County.... 

Athens  County 

Belmont  County . 

Brown  County ...__.... 

Butler  County . 

Carroll  County 

Clark  County .._ 

Columbiana  County. 

Coshocton  County.... 

Crawford  County  ...„ 

Cuyahoga  County 

Fayette  County 

Gallia  County 


Franklin 


Montgomery 


35.000 


111.438 

76.063 
4.883 

18.429 
6.288 

16.523 
5.556 

36,563 
4,818 

17,834 

17,492 
6,471 
7,948 
195,107 
4,675 
4,665 


Guernsey  County . 
Hamilton  County.. 

Hardin  County 

Harrison  County... 
Highland  County .. 
Hocking  County.... 

Huron  County 

Jackson  County. 

Jefferson  County..., 
Lawrence  County., 

Lorain  County... 

Lucas  County  ........ 

Mahoning  County., 

Marion  County 

Meigs  County. 


Mercer  County.. .„ 

Monroe  County „ 

Morrow  County 

Muskingum  County.. 

Perry  County 

Pike  County .. 

Richland  County 

Scioto  County 

Stark  County „.., 

Summit  County .., 

Trumbull  County 

Tuscarawas  County., 
Washington  County., 


6,695 

103,533 

4.502 

3.751 

5,371 

4.080 

ia371 

4,672 

11,942 

12,928 

39.692 

64,338 

44,241 

14,717 

3.754 

6.884 

3,640 

4,011 

14.997 

6,236 

4,883 

21,568 

13,498 

56,934 

70,289 

37,686 

14,392 

11.445 


Total., 


1.135,812 


OKLAHOMA 


Bryan  County 

Caddo  County........ 

Carter  County 

Cherokee  County..., 
Comanche  County.. 

Creek  County 

Grady  County 

Le  Flore  County 

Lincoln  County 

McCurtain  County . 

Mayes  County 

Muskogee  County .. 
Okmulgee  County .. 

Ottawa  County 

Payne  County 

Pittsburg  County 

Pontotoc  County. 


Pottawatomie  County.. 

Seminole  County 

Sequoyah  County 

Tulsa  County ................ 


Total. 


4.138 
4,310 
5,264 
5.049 
7,766 
8.211 
5.713 
5.664 
3,949 
5,303 
5.661 

10,625 
4,938 
4,571 
4.877 
6,558 
3.481 
6.565 
4.379 
4.601 

59.915 


OREGON 

Portland/Clackamas,        Multno- 
mah. Washington  County 

Baker  County 

Benton  County  ................... ...„., 

Coos  County .... 

Curry  County „. 

Deschutes  County 

Douglas  County 

Hood  River  County ...........„..._... 

Josephine  County ........... ............... 

Klamath  County 

Lane  County 

Lincoln  County „ . 

Linn  County 

Malheur  County „ . . ., 

Tillamook  County „... 

Umatilla  County „..„ ... 

Union  County „. .... 


171.628 


148,114 
3,491 
6,406 

13.491 
3.282 

13.120 

18.156 
3.653 
9,207 

10,635 

42,076 
6,796 

16,832 
4,610 
3,761 

11.565 
4,935 


Wasco  County . 


5.872 


Total 326,002 

KNNtVLVAMA 

Allegheny  County „..       104,558 

12,596 
33,313 
ia527 
38,137 
18,956 

7.925 
28.221 

9.877 
13,794 

7,209 
16,425 

6,529 
12.948 
23,221 
37.412 
31,700 

7,037 

7,242 
14.428 
30,180 
30,050 
16,224 
62,224 
18,400 

6,581 

16,904 

201,653 


Armstrong  County ... 

Beaver  County 

Bedford  County ...... 

Berks  County 

Blair  County 

Bradford  County ., 

Cambria  County 

Carbon  County 

Centre  County 

Clarion  County 

Clearfield  County.... 

Clinton  County 

Crawford  County 

Dauphin  County 

Erie  County „ 

Fayette  County 

Greene  County., 


Huntingdon  County „... 

Indiana  Coimty 

Lackawanna  County . . .. 

Lancaster  County ~......._.......... 

Lawrence  County 

Luzerne  County 

Mercer  County „.. .... .., 

Mifflin  County _„._ 

Northumberland  County........ .., 

Philadelphia  City-County 

Schuylkill  County „....        26,058 

Somerset  County 16,227 

Susquehanna  County 5,791 

Tioga  County 5.22I 

Venango  County 9,333 

Washington  County 40,343 

Wayne  County 4,177 

Westmoreland  County 60,156 


Total. 


RHOOC  ISLAND 

Providence  County.  Total 


SOUTH  CAHOUNA 


Abbeville  County 

Aiken  County 

Anderson  County 

Beaufort  County , 

Berkeley  County , 

Charleston  County 

Cherokee  County 

Chester  County 

Chesterfield  County 

Claredon  County 

Colleton  County 

Darlington  County 

Dillon  County 

Dorchester  County 

Florence  County 

Georgetown  County 

Greenville.  County 

Greenwood  County 

Horry  County 

Kershaw  County 

Marion  County 

Marlboro  County 

Oconee  County. 


Orangeburg  County .... 

Richland  County 

Spartanburg  County ... 

Sumter  County 

Williamsburg  County. 


1.000.586 


51.501 


3.660 

11.054 

17,122 

4,629 

7.834 

18.582 

4.867 

6,747 

4,961 

4,203 

3,494 

8,338 

5.134 

4,008 

13,875 

8.315 

26,806 

8,185 

16,699 

4,886 

6,536 

5,722 

6,025 

9,763 

18,218 

20,023 

9.138 

5,241 


Federal  Register  /  Vol.  50.  No.  223  /  Tuesday,  November  19,  1985  /  Notices 


47823 


Total - 

SOUTH  DAKOTA 

State  Selection  Committee,  total.... 

|l 
Anderaoh  County 
Bedford  County ... 

Blount  County 

Bradley  County... 
Campbell  County ..... 

CarroU  County 

Carter  County  .......... 

Claiborne  County..... 

Cocke  County 

Coffee  County _... 

Cumberland  County 
Davidson  County...... 

Dickson  County ........ 

Dyer  County ..... .... 

Fentress  County ....... 

Franklin  County........ 

Gibson  County ..., 

Grainger  County ...... 

Greene  County.... 

Hamblen  County 

Hamilton  County  ...„. 
Hardeman  County.... 
Hardin  County  ...„..» 

Hawkins  County 

Haywood  County 

Henderson  County... 

Heniy  County 

lefferaon  County...... 

iohnson  County ...... 

Knox  County 

Lauderdale  County .. 
Lawrence  County..... 

Lincoln  County 

Loudon  County «. 

McMinn  County ._ 

McNairy  County. 

Madison  County....... 

Marion  County 

Maury  County „.., 

Monroe  County ....~... 

Obion  County 

Overton  County 

Putnam  County ......... 

Rhea  County „...„. 

Roane  County 

Robertson  County .... 

Scott  County 

Sevier  County , 

Shelby  County _. 

Sullivan  County .. 

Tipton  County » 

Warren  County 

Washington  County 
Wayne  County. 
Weakley  County.. 


r 


TEXAS 

Abilene/Jones,  Taylor  Counties 

Austin/lYavis,  Williamson  Coun- 
ties  » „ „.. 

Dallas/Collin.  Dallas  Denton 
Counties 

Houston/Fort  Bend,  Harris  Coun- 
ties  

Longview/Gregg,  Harrison  Coun- 
ties  ,.. 

Anderson  County .....~ „.....„.. 

Angelina  County . 


•«••*••••••• •••••*•••• ••••••• 


264,065 


35,000 


7,463 
4,281 

10,648 
9.662 
7,886 
5.918 
7,739 
3.481 
9.841 
5,661 
4351 

37,187 
5,055 
4,649 
^  3,520 
4,441 
8,419 
3,348 
9,935 
7,577 

32.288 
3,582 
5,081 
6.745 
4,063 
3,804 
4,590 
6,012 
3.478 

32,555 
4,187 
8,406 
3,540 
4,678 
7,196 
6,006 

10,937 
4,024 
5,947 
5.823 
4.551 
4,629 
8.208 
3,943 
6,275 
4,909 
3.556 

10,716 

81,028 

17,440 
4,210 
6.269 

12,099 
3,718 
4,197 

601,331 


9,837 

39,618 

152.150 

340,388 

21.491 
4,691 
6,848 


Bell  County 

Bexar  County .. 
Bowie  County. 
Brazos  County 
Brown  County.... 
Cameron  County ... 

Cass  County 

Cherokee  County... 

Ellis  County 

El  Paso  County 

Galveston  County . 

Hale  County 

Hays  County 

Henderson  County 

Hidalgo  County 

Hunt  County 

jasper  County 

Jefferson  County.... 
jim  Wells  County.. 

Lamar  County 

Liberty  County... 

Lubbock  County 

McLennan  County 

Matagorda  County  ..„. 

Maverick  County „. 

Nacogdoches  County. 
Navarro  County......... 

Nueces  County 

Orange  County ......... 

Rusk  County 

San  Patricio  County. 
Smith  County  ........... 

Starr  County 

Tarrant  County 

Tom  Green  County .. 

Uvalde  County 

Val  Verde  County..., 
Victoria  County  ...._- 

Webb  County , 

Wharton  County....... 

Wichita  County ....... 

Zavala  County 


11,971 

84,524 

9,027 

7,323 

3,539 

41,188 

4,076 

3,862 

5,700 

60,248 

31.001 

3,487 

3t696 

3.618 

81,516 

6,624 

5,365 

41,705 

3,985 

5,188 

5,892 

18,986 

15.238 

5,547 

laooo 

5.758 

3.946 

37,503 

19,483 

6,117 

7,791 

13,407 

14,145 

73,048 

7,076 

3.705 

5,400 

7,089 

20,437 

4,340 

iai20 

4,330 


Total „ _. „ 130ai21 


UTAH 


Cache  County 

Carbon  County ..., 
Salt  Lake  County, 

Utah  County 

Weber  County 


5,387 

3.565 

63.987 

21,192 

15,914 


Total 110,025 


State  Selection  Committee... 

Franklin  County 

Windham  County 


27,667 
3,579 
3,754 


Total.. 


VmOMHA 


Accomack  County 

Buchanan  County 

Carroll  Couhty 

Dickenson  County...... 

Halifax  County 

Lee  County 

Mecklenburg  County . 
Montgomery  County.. 

Page  County 

Pittsylvania  County... 

Russell  County 

Smyth  County _....,. 

Tazewell  County .... 

Washington  County... 
Wise  County  „.._......... 

Wythe  County., 


35,000 


3,904 
8.449 
4,112 
3,471 
4,496 
3,569 
3,455 
4,467 
3.409 
9,099 


6.173 
7.970 
4.785 
8,601 
3,933 


Danville  City.. 
Lynchburg  City . 
Newport  News  City... 

Norfolk  City 

Petersburg  City.. 
Portsmouth  City. 
Richmond  City... 
Roanoke  City ..... 
Suffolk  City 


Total. 


WASHWMTON 


Benton  County „.„.... 

Chelan  County.............. 

Clallam  County.... 

Cowlitz  County...... 

Franklin  County..... 

Grant  County ...„ 

Grays  Harbor  County . 

King  County 

Kittitas  County .. 

Klickitat  County 

Lewis  County «......., 

Okanogan  County 

Pacific  County 

Pierce  County...... 

Skagit  County 

Spokane  County ......_ 

Stevens  County 

Whatcom  County.... 
Yakima  County....... 


Total. 


WESTVHMUMA 


Huntington/Wayne 

Counties . 
Barbour  County . 
Berkeley  County 
Boone  County 

Brooke  County 

Fayette  County 

Greenbrier  County 
Hancock  County.... 

Harrison  County.... 

Jackson  County...... 

Kanawha  County 
Lewis  County  ............. 

Lincoln  County ~ 

Logan  County 

McDowell  County ...... 

Marion  County - 

Marshall  County 

Mason  County _ — 

Mercer  County .........~. 

Mineral  County. 
Mingo  County ... 
Monongalia  County 

Nicholas  County 

Ohio  County 

Preston  County........ 

Putnam  County  ....... 

Raleigh  County 

Randolph  County .... 

Roane  County „ 

Taylor  County.......... 

Upshur  County 

Wetzel  County 

Wyoming  Coimty 


CabeU. 


Total. 


Eau  Claire/Chippewa,  Eau  Claire 

Counties . 
Clark  County. 


5300 

5340 
10382 
17370 

4316 
ia638 
20.163 

8.221 

5.732 

172,188 

21348 

11358 

8370 

13,452 

7,065 

9,935 

13,709 

171,213 

4,431 

3,666 

11,276 

^790 

4.258 

60,968 

15,163 

43376 

5.745 

17,649 

38.339 

470331 


2a416 
3,842 
6,874 
6,028 
4,385 

11342 
9.428 
5,895 

12.613 
5.280 

39,247 
3377 
5,260 

12,470 

10,628 

13,032 
8.689 
6,495 

11.959 
4,184 
7,082 
8.943 
6,643 

10,004 
5,703 
7,131 

15.993 
7373 
3.787 
3310 
4,463 
4.854 
8.224 

294,854 


14.799 
4,473 


Vl 
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Dane  County 29.102 

Dunn  County 3,722 

Milwauke*  0?Mnty  MltM 

Radae  Couaty  __-_________^  2X47S 

Sauk  County  .w- 74isa 

Total —  182.618 

State  Selection  Committee,  total....  35.000 

Puerto  Rico 376.057 

Guam 11.300 

American  Samoa — __.  11.900 

Virgin  Islands  ... .. .._....  15J00 

Tniat  Territories S4.100 

N.  Mariana  Islands _„ ■-,--■  7,100 


(FR  Doc.  85-27505  Fded  11-18-BSc  ft45  an) 

I  COOK  Utt-aVM 


FEDERAL  RESERVE  SYSTEM 
(Docket  No.  R-05561 

Fm  Schedules  for  Ffldwal 
Bank  Services 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
actton:  Approval  of  a  Private  Sector 
Adjustment  Factor  for  1986  and  1988  fee 
schedules  for  Federal  Reserve  Bank 
priced  services. 


r:  The  Board  of  Governors  has 
approved  a  Private  Sector  Adjustment 
Factor  ("PSAF")  for  1986  of  $88.1 
million.  This  represents  an  increase  of 
$7  million,  or  approximately  11.3 
percent,  from  the  1985  target  PSAF  c^ 
$81.1  million.  The  PSAF  is  a  recovery  of 
imputed  costs  that  takes  into  account 
the  taxes  that  would  have  been  paid  and 
(he  rettim  on  capital  that  would  have 
been  provided  had  the  Federal  Reserve's 
priced  services  been  furnished  by  a 
private  business  Tirm.  The  Board  also 
approved  1986  fee  schedule*  for  the 
check  collection,  automated  clearing 
house,  wire  transfer  of  funds  and  net 
settlement  defiaitive  securities 
safekeeping  and  noncash  collection,  and 
book-entry  securities  services. 
CFFCCnvc  DATC  January  1. 1986. 
MM  ffURTHai  iNFomiATiON  contact: 
Elhott  C.  Mr.F.ntee.  Associate  Director 
(202/452-2231).  David  L  RobinwMi, 
Associate  Director  (202/452-3806). 
Charles  W.  Bennett,  Assistant  Director 
(202/452-3442).  Earl  G.  Hamilton. 
Assistant  Dffector  (202/452-3879). 
Florence  M.  Yoimg,  Adviser  (202/452- 
3955).  or  Paul  W.  Bettge,  Analyst  (202/ 
452-3174).  Division  of  Federal  Reserve 
Bank  Operations;  CMiver  I.  Ireland, 
Associate  General  CooBsel  (202/452- 
3625).  or  Daniel  L  Rhoads.  Senior 
Attorney  (202/452-3711).  Legal  Division: 
or  Joy  W.  OConnelL 


Telecommunications  Device  for  the  Deaf 
(202/452-3244).  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  D.C.  20551. 
SUPPLEMENTARY  INFORMATION: 

1986  Private  Sector  Adjustment  Factor 

The  Monetary  Control  Act  of  1980 
(Title  I  of  Pub.  L  96-221)  reipiires  that  in 
establishing  fee  schedules  for  priced 
services,  the  Federal  Reserve  recover 
the  imputed  taxes  that  would  have  been 
paid  and  the  rettim  on  capital  that 
would  have  been  provided  had  the 
Federal  Reserve's  priced  services  been 
hvnished  by  a  private  business  firm. 
The  PSAF  is  intended  to  reflect  these 
imputed  costs. 

llie  basic  methodology  previously 
adopted  by  the  Board  im  calculating  the 
PSAF  for  1964  and  1965  was  used  to 
determine  the  PSAF  for  1986. » The  PSAF 
is  determined  by  applying  the  Federal 
Reserve's  pre-tax  cost  of  capital  to  the 
assets  used  by  the  Federal  Reserve  in 
the  production  of  priced  services.  These 
assets  are  determined  on  a  direct  basis 
and  include  the  net  effect  of  those  assets 
expected  to  be  acquired  and  disposed  of 
diuing  the  year.  Short-term  assets  are 
assumed  to  be  financed  by  short-term 
debt  and  long-term  assets  are  assumed 
to  be  financed  by  a  combination  of 
equity  and  long-term  debt.  The  ratio  of 
long-term  debt  to  equity  and  the  rates 
for  short-term  debt,  long-term  debt. 
equity,  and  income  taxes  are  based  on 
the  experience  of  the  25  lai^est  U.S. 
bank  holding  companies.  Also  included 
in  the  PSAF  are  imputations  for 
estimated  sales  taxes,  FDIC  insurance 
assessment,  and  the  expenses  and  fixed 
assets  of  the  Board  of  Governors  rriated 
td  the  development  of  priced  services. 

Asset  Base 

The  estimated  value  of  Federal 
Reserve  assets  to  be  uaed  in  providing 
priced  services  in  1986  is  reflected  in 
Attachment  1.  As  shown  in  Attachment 
2.  the  value  of  assets  to  be  financed 
through  debt  and  equity  are  projected  to 
total  $350.5  million  in  1986,  which 
represents  an  increase  of  $37.4  million 
or  12  percent  from  1985.  This  increase 
resiilts  largely  from  planned  capital 
expenditures  for  bank  pranises. 
furniture,  and  equipment. 

Cost  of  Capital  and  Taxes. 

In  imputing  the  cost  of  equity  capital 
for  the  1985  PSAF,  the  Board  used  a 
three-year  average  of  rates  of  return  on 
equity  derived  from  a  model  consisting 
of  the  25  largest  U.S.  bank  holding 
companies.  Tlie  Board  believed  that  the 


three-year  average  return  on  equity 
resulted  in  a  mare  represantative  cost  of 
equity  because  of  abnormal 
performance  by  the  bank  holding 
companies  in  1983/1984.  Although 
earnings  of  the  largest  bank  holding 
companies  have  improved,  the  Board 
believes  that  the  rate  of  return  for  the 
twelve-month  period  ending  June  30. 
1985,  continues  to  reflect  abnormal 
performance  of  the  bank  holding 
companies.'  For  example,  the  after-tax 
return  on  equity  for  the  largest  bank 
holding  companies  averaged  10.5 
percent  for  the  12  nranths  ended  June  30, 
1965,  compared  with  an  average  after- 
tax rate  of  return  of  12.3  percent  for  the 
three-year  period  1982-1984.  The  Board 
has  therefore  determined  to  continue 
use  of  the  three-year  averaging 
technique,  resulting  in  an  average  after- 
tax rate  of  return  on  equity  of  12.3 
percent. 

Rates  for  those  portions  of  the  asset 
base  financed  by  short-  and  long-term 
debt  were  also  derived  from  the  bank 
holding  company  model.  (The  bank 
holding  companies  with  the  highest  and 
lowest  rates  ofretum  on  equity  before 
taxes  were  again  excluded  from  the 
model  to  avoid  distortions.)  The  Board 
has  approved  the  use  of  a  ia27  percent 
rate  for  short-term  debt  arMl,  based  on 
the  three-year  averages  for  holding 
companies  in  the  mode),  a  10.28  percent 
rate  for  long-term  debt.  As  shown  in 
Attachment  3,  these  rates  compare  with 
rates  of  9.93  percent  and  10.38  percent, 
reflectively,  for  1985. 

An  income  tax  rate  based  on  the  taxes 
paid  by  the  bank  holding  companies  in 
the  model  sample  is  used  to 
approximate  an  imputed  income  tax  rate 
for  the  Federal  Reserve.  The  PSAF 
effectice  tax  rate  ts  based  upon  the 
taxes  actually  paid  by  these  bank 
holding  companies  and  takes  no 
advantage  for  tax-exempt  securities.  To 
be  consistent  with  the  methodology  used 
to  determine  the  after-tax  rate  of  return 
on  equity,  the  Board  approved  use  of  the 
three-year  averaging  technique.  This 
results  in  an  imputed  income  tax  rate  of 
37.8  percent  for  the  Federal  Reserve. 

Other  Imputed  Costs. 

As  shown  in  Attachtnent  3,  other 
PSAF  recoveries  for  1986  for  sales  taxes, 
FDIC  insurance,  aiul  Board  expenses 
total  $11  million,  up  $1  million  from  1985. 
Most  of  the  increase  is  in  imputed  sales 
taxes,  which  is  attributable  primarily  to 
the  increase  in  capital  expenditures 


■  4a  FR  112S1  (Mwd)  26.  MS*);  49  PR  44SSB 
(NovMnber  7.  M84). 


'Tha  model  used  for  calculating  the  1986  PSAF 
difien  from  the  1965  model  in  that  one  h«ok  holding 
company  was  removed  due  to  unique  circumstances 
and  another  banlt  hoMing  company  was  added. 
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planned  for  1988.  The  remainder  of  the 
increase  is  in  imputed  costs  for  FDIC 
insurance,  resulting  from  an  expected 
increase  in  clearing  balances  reflected 
in  Attachment  1. 

1986  Fee  Schedules 

Fees  approved  by  the  Board  for  priced 
services  in  1985  were  established  to 
recover  102.0  percent  of  the  costs  of 
providing  the  services  in  1985,  including 
the  PSAF.  Through  the  first  four  months 
of  1985,  the  System  experienced  an 
overall  recovery  rate  of  107.8  percent. 
Because  85  percent  of  the  overrecovery 
was  from  the  check  service, 
modifications  to  the  check  fee  schedules 
were  made  at  mid-year  1985  to  reduce 
the  recovery  rate.  It  is  estimated  that 
total  costs,  including  the  PSAF,  for  1985 
will  be  $569.4  million  and  revenue  will 
be  $602.7  million,  resulting  in  a  recovery 
rate  of  105.8  percent. 

In  1986,  total  costs  for  priced  services, 
including  the  PSAF,  are  projected  to  be 
$602.3  million.  Total  revenue  is 
estimated  at  $618.2  million,  resulting  in  a 
102.7  percent  recovery  rate.  The 
majority  of  the  1986  fees  approved  by- 
the  Board  are  the  same  as  those 
currently  in  effect  All  priced  services 
are  expected  to  recover  all  costs,  plus 
the  PSAF.  in  1986. 

Commercial  Check  Collection 

It  is  anticipated  that  the  Federal 
Reserve's  commercial  check  collection 
service  will  recover  approximately  106 
percent  of  total  costs,  including  PSAF,  in 
1985  based  on  costs  of  $427.4  million 
and  revenue  of  $453.2  million.  In  1986, 
costs  are  expected  to  amount  to  $464.5 
million,  an  increase  of  8.7  percent  over 
the  1985  level.  Revenues  are  projected  to 
amount  to  $476.0  million,  for  an 
expected  recovery  rate  of  102.5  percent. 
Over  $10  million  of  the  expected 
increase  in  costs  is  due  to  a  change  in 
the  way  float  costs  are  reported.  Other 
major  cost  increa8£8,  accounting  for 
about  $9  million  of  the  change,  include 
the  full-year  impact  of  the  wire 
notification  service  for  large-dollar 
return  items,  changes  in  the 
development  schedule  for  the  integrated 
accounting  system,  and  equipment 
acquisitions.  In  addition,  continuing 
efforts  to  automate  such  labor  intensive 
operations  as  return  items  processing 
and  adjustments,  along  with  an 
expected  volume  increase  of  2.5  percent, 
contribute  to  the  cost  increase. 

Eighty-six  percent  of  the  1986  prices 
approved  by  the  Board  for  the  check 
service  are  the  same  as  those  currently 
in  effect.  This  figure  does  not  include  die 
surcharges  for  interdistrict 


transportation,  which  have  not  changed 
since  1983.  The  Board  has  approved 
changes  for  65  percent  of  the  surcharges. 
The  new  fees  reflect  a  change  in  the 
range  of  these  surcharges  fi^m  0.4  cent- 
1.0  cent  to  0.3  cent-1.5  cents  and  more 
accurately  reflect  the  cost  of  providing 
the  service.  Revenues  from  interdistrict 
transportation  surcharges  are  projected 
to  recover  the  cost  of  providing  the 
service.  The  1986  check  collection  fee 
schedules  and  interdistrict 
transportation  surcharges  approved  by 
the  Board  will  be  distributed  by  the 
Reserve  Banks. 

Automated  Clearing  House  (ACH). 

The  1985  fees  approved  by  the  Board 
for  the  ACH  service  were  estabhshed  to 
recover  80  percent  of  the  total  costs  of 
providing  commercial  ACH  services, 
including  PSAF  and  the  cost  of  float. 
Based  on  estimated  costs  of  $22.2 
million,  at  the  80  percent  recovery  rate, 
and  revenue  of  $22.6  million,  the  Federal 
Reserve  expects  to  achieve  a  cost 
revenue  match  in  1985.  Under  the 
Board's  ACH  incentive  pricing  policy, 
the  Federal  Reserve  is  required  to  set 
fees  in  1986  to  recover  100  percent  of  the 
costs  of  providing  commercial  ACH 
services. 

Cost  control  efforts,  achieved 
primarily  through  reductions  in  software 
development  expenses,  should  result  in 
actual  operating  costs  remaining  at  the 
projected  1985  level,  even  thou^ 
volume  is  projected  to  increase  by  18.2 
percent.  The  combination  of  cost  control 
efforts  and  volume  increases  minimize 
the  need  to  adjust  prices.  Therefore,  the 
Board  has  determined  that  the  ciurent 
fees  for  processing  automated 
transactions  be  retained  in  1988. 

The  cost  of  some  of  the  nonautomated 
ACH  services,  such  as  processing  paper 
return  items,  courier  deliveries,  and 
messenger  pickups,  are  rising  due  to 
their  labor  intensive  nature.  In  addition, 
the  cost  of  providing  these  services 
varies  across  Reserve  Districts. 
Consequendy,  the  Board  has  approved 
increases  of  these  fees  and  provided 
Reserve  Banks  the  option  of  setting  fees, 
within  a  narrow  range,  to  reflect  more 
accurately  their  costs.  See  Attachment  4 
for  the  fee  schedule  approved  by  the 
Board  for  the  commercial  ACH  service. 

It  is  estimated  that  these  fees  will 
provide  a  recovery  rate  of  100.3  percent 
for  the  ACH  service  in  1986,  based  on 
tatal  costs,  including  PSAF  and  the  cost 
of  float,  of  $27.1  million  and  revenue  of 
$27.2  million. 

Funds  Transfer  and  Net  Settlement 

The  1985  fees  for  the  funds  transfer 


and  net  settlement  service  are  expected 
to  provide  a  recovery  rate  of  105.8 
percent  based  on  costs,  including  PSAF, 
of  $61.6  million  and  revenue  of  $65.1 
million.  In  1986.  the  cost  of  providing 
this  service  is  expected  to  amount  to 
$66.5  million,  an  increase  of  8.0  percent 
over  1985  levels.  The  increase  largely  is 
due  to  expenditures  associated  with 
several  Reserve  banks  implementing  the 
System's  automated,  resource  shared 
funds  transfer  operating  system  as  well 
as  a  projected  volume  increase  of  6.6 
percent  in  1986,  Because  current  funds 
transfer  and  net  settlement  fees  as  well 
as  the  electronic  connection  fees  are 
expected  to  generate  revenue  of  $68.6 
million  in  1986,  for  a  recovery  rate  of 
103.1  percent,  the  Board  has  determined 
to  retain  the  current  fee  schedule.  The 
1986  fee  schedule  for  the  wire  transfer  of 
funds  and  net  setUement  service  is  at 
Attachment  5. 

Definitive  Securities  Safekeeping  and 
Noncash  Collection 

The  recovery  rate  for  1985  for  the 
definitive  securities  safekeeping  and 
noncash  collection  service  is  expected 
to  be  98.5  percent  based  on  costs, 
including  PSAF.  of  $21.9  million  and 
revenue  of  $21.5  million.  Costs  for  this 
service  in  1986  are  expected  to  increase 
by  $800  diousand  or  3.5  percent 
compared  with  1985  costs.  The  major 
reason  for  the  cost  increase  is  the 
projected  volume  growth  of  11.9  percent 
in  definitive  safekeeping-primarily  due 
to  increased  use  by  regional 
custodians — and  1.7  percent  in  noncash 
collection.  The  Board  has  approved  fee 
increases  for  this  service  to  provide  for 
full  cost  recovery,  including  PSAF,  in 
1986. 

The  weighted  average  fee  increase  for 
definitive  safekeeping  in  1986  is  4.9 
percent  with  approximately  68  percent 
of  definitive  safekeeping  fees  reinaining 
unchanged.  Five  of  the  eleven  Districts 
offering  definitive  safekeeping  will 
increase  fees  in  a  range  from  $0.25  to 
$10.00.  The  $10.00  increase  involves  one 
District's  re-registration  fee  and  brings  it 
more  in  line  with  the  average  fee 
charged  in  the  System  for  this  activity. 
The  weighted  average  fee  increase  in 
the  noncash  collection  activity  is  4.2 
percent  with  approximately  71  percent 
of  the  fees  remaining  unchanged.  Seven 
Districts  will  increase  fees  in  a  range 
bom  $0.25  to  $5.00.  The  $5.00  increase 
involves  on  District's  bond  redemption 
and  sales  fee  and  brings  it  more  in  line 
with  the  System  average  fee  charged  for 
this  activity.  The  Board  believes  that  the 
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revised  fees  for  1966  will  provide  a 
recov«ry  rate  of  103^  percent  based  on 
total  costs,  induding  PSAF.  of  S22J 
million  and  revenue  of  S23^  millfcn.  The 
revised  fee  adiedules  for  the  deTinitive 
securities  safekeeping  and  noncash 
collection  service  are  at  Attachments  6 
and  7. 

Book-Entry  Securities 

The  1965  recovery  rate  for  the  Federal 
Reserve's  book-entry  securities  service 
is  projected  to  the  117.4  percent,  based 
on  costs,  indnding  PSAF,  of  $20l9 
million  and  revenue  of  $24.5  million. 
Book-entry  costs  in  1986  are  expected  to 
decline  by  about  $14.5  million,  or  70 
percent,  because  of  a  determination  by 
the  Department  of  the  Treasury, 
effective  October  1, 1985,  that  the  book- 
entry  transfer  of  Treatvry  securities  was 
no  longer  a  priced  service  activity  of  the 
Reserve  Banks.  Approximately  75 
percent  of  the  book-entry  vohune  is 
related  to  the  transfer  of  Treasury 
securities  and  will  no  longer  be  treated 
as  a  priced  service.  Book -entry  transfer 
of  government  agency  securities  will, 
however,  remain  a  prked  service.  It  is 
anticipated  that  under  the  currerrt  fee 
schedule,  the  book -en  fry  secnrities 
service  will  have  a  recovery  rate  of  127.1 
percent  in  1986,  based  on  total  costs, 
including  PSAF.  of  $6.4  milKon  and 
revenue  of  $8.2  miHion.  The  Board  has 
therefore  decided  that  the  current  fee 
schedule  will  remain  in  effect  until  the 
Reserve  Banks  have  gained  additional 
experience  with  the  new  arrangement. 
The  1986  fiee  schedoles  for  the  book- 
entry  securities  service  are  at 
Attachment  8. 

Cash  Services 

The  System  is  projecting  a  1985 
recovery  rate  of  10a3  percent  for  cash 
services,  based  on  total  costs,  including 
PSAF,  of  $15.8  million  and  revenues  of 
$15.9  million.  Total  costs  for  all  cash 
services  unll  decline  in  1986  by  $700 
thousand,  or  4.6  percent,  because  the 
Reserve  Banks  are  continuing  to 
withdraw  from  providing  cash 
transportation  services.  Fees  for  those 
cash  services  provided  will  remain  in 
effect  until  new  contracts  with  armored 
carriers  and  coin  wrapping  vendors  are 
negotiated.  Contract  negotiations  are 
handled  by  the  Reserve  Banks  and 
revised  prices  will  be  reviewed  by  the 
Board  during  lOBft. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System.  October  31. 
1965. 


Wiliian  W.  Wiln. 
Secntary  of  the  Booptf. 
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FEDERAi  Reserve  Svsteia  Automated  CicARtNGHouSE  Service  and  Fee  Schedule  Locallv 

ESTABUSHEO  NON-AUTOMATED  ACH  FEES  EFFECTIVE  JANUARY  1.  1986. 
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20.00 
26.50 

15.00 
23.00 
20.00 
25.00 
20.00 

(uao 

22.00 
0.00 

0.00 
15.00 
20.00 
26.50 

1250 
35.50 
20.00 
15.00 
15.00 

&.00 
15.00 
11.00 
10.00 

6.00 
15.00 
10.00 

1^50 
40i)0 
20.00 
15.00 
15.00 
6M 
15.00 
1500 
2000 
11.50 
15.00 
10.00 

0.0060 

O.0OS0 

«»_           _    _         

Cleveland ^ 

0.0850 

00050 

intiiimna 
Atlanta' .. 
Chicago  .- 
Detroit* ... 

St  Louis.-... 

Minna«^pOli|, _,.,_ 

Kansas  aty....__ „_„_. 

Dallas 

0.0060 

■  Applied  to  coupon  bearing  securities  only. 

>  Ph^adetohia  imaoeaa  tzis  raoeipl  fee  for  an  regietered  securitiea.  This  Is  to  racoaniM  Iha  tower  hMdIng  costs  of  registered  securities  versus  t 
'  Atlaf«a  has  a  three-tiar  structure:  1-500  receipts  at  $2.50  m  1985/1986;  500-1.000  at  $2.00  n  1985/1986.  and  1,QO0+  at  $1  50  m  1985/1986. 
•  For  depository  insttiMons  maintaining  more  than  100  receipU,  Detroit  teas  aia  aa  follows  and  induda  the  oolaction  of  coupons:  i-lOO  receipts  at  $3.00  in  1985  and  SS.SO  In  1906:  over 
too  receipts  at  $2.50  in  1985  wid  $3.00  in  1966. 


Attachment  7.— 1986  Price  Schedule  Noncash  Collection  for  Banks  Offering  a  Mixed  Deposit  Product 

[EHecttre  Jan.  1.  1966] 


Local  coupons  from  in-district  Dl's 


aty 


1985 


1986 


Country 


1965         1986 


Local  ixiappria  from  oui-of-dtotrlct 
Dl's 


City 


1985 


1986 


Country 


1906 


1966 


Inter-dntnct  coupons 


Fine  son 


1986 


1988 


Mixad 


1985 


1966 


Return  items 


1985 


Bond 


1986 


Cleveland 
AHanu....! 
St  Louis' 
Dallas ..... 


2.75 
1.75 
3.25 
3.00 


2.75 
1.75 
3.80 
3.00 


3.00 
2.50 
3.25 
3.00 


3.00 
2.50 
3.60 
3.00 


3.2S 

2.40 
3.25 
3.50 


3.25 
^40 
3.60 
3.50 


3.50 
3.15 
3.25 
3.50 


3.50 
3.15 
3.60 
3.50 


4.00 
2.75 
3.25 
3.2S 


4.25 

a75 

3.60 
3.25 


6.00 
3.75 
3.25 
4.90 


S.2S 

3.7» 

9.80 

>«J0 


10.00 
0.00 
0.00 

10.00 


10.00 

aoo 

000 
lOOO 


1S.00 

7.50 

10.00 

<OjQO 


15.00 

7.50 

15.00 

20.00 


■  SL  Louia  in(ra-<Mricl  line  sort  coupons  $1.75  per  envelope. 


FEDERAL  Reserve  System  Noncash  Collection  Service  and  Fee  Schedule— for  Banks  Not  Offerino  a  Mixed  Deposit  Product 

[Effeclive  Jan.  1,  1986] 


CUT 


1085 


Coiatty 


198S         1986 


Add^ntaetor 

InterdMnct 

coupona 


1985 


1986 


Insurance 


1985 


1866 


1S86 


radaiBpitone  and 


1085 


Boston 

New  York. 
Philadelphia- 


Richmond 

Chicago  K^.. 


2.00 
2.75 
2.90 
2.00 

3.50 


2.00 
3.00 
^00 

2.00 

5.00 


2JO0 
4.00 
2.90 
^00 

3.50 


&00 
4.50 
2.90 
2.00 

s.oo 


2.75 

2.75 
285 

350 

Z75 


2.75 
S.50 
3.45 

aso 

3.25 


IjOO 

a75 

1.00 

1.00 

1.00/2.00 


lAI 

a7s 

100 

IXX) 

t.0O/2iX) 


9j00 

tooo 

10.00 
6.00 
lOOO 


aoo 

laoo 

10.00 
6.00 

toxn 


12j60 
9U0 

20.00 

tooo 
aojoo 


laso 

4'>.00 
20.00 
20.00 
20jOO 
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Feocral  Reserve  System  ^toNCASM  Couection  Service  and  Fee  Schedule— for  Banks  Not  Offering  a  Mixed  Deposit  Product— 

Continued 
(EHecftw  Jan.  1. 1986] 


D««o«.. 


at,.. 


Stn  Ffwcisco  ■. 


Locsi  coupons 


atf 


1906 


250 
2JSO 
3JB0 
5.00 


1906 


2.75 
ZSO 

aso 

N/A 


Cou>«y 


1906 


2.50 
ZSO 
3.50 
&00 


1966 


aso 

2.50 
a50 
N/A 


MHonteatoi 

IntardMhct 

coupons 


1965 


3.00 

3.00 

aso 

N/A 


1966 


aoo 
aso 
aso 

N/A 


Postage  and 

Insurance 


1965 


1.00 
0.60 
1.00 
1.00 


1966 


0.00 
0.60 
1.00 
N/A 


■  CDicago-PDOIage  and  Inauranoa  $1  00  locai.  S2.00  mtatdWiict 

■  Minneapok»-i2tt)  0«»ict  coupona  S4.0&.  bonds  S11.50. 


Ralum 


1965 


lOOO 
10.00 
10.00 
10.00 


1966 


10.00 

lOOO 

1O00 

N/A 


Bond 


1965        1966 


1100 

6.00 

20.00 

36.00 


Attachment  8.— Federal  Reserve  System  Book-Entry  Service  and  Fee  Schedule  » 


Gomponanl 


On4Jna  kansfefs  ongmatad- 
Nw  YortL 
9:00  ajn.  to  12:  noon . 
12K)1  p.m.  to  2:  pm..^ 

2:01  p.m.  to  I 


Off-tne  tansten  ongmalad. 


OMne  kansiefs  received- 
Aooouni  fliaxtenacne  . 


Issues  «i  accounts  nrwHained- 


■  TTieaa  lees  are  n  place  cunerMly. 


Per  tanstar.. 
Per  traneler.. 


Per  toansler.___ 

Perlranstar 

Per  iranafar 

Par  aooount/per 
Par  iaaua/par  montti. 


15.00 

1150 

20.00 

N/A 


Fees 


3.00 

1.00 

3.00 

6.00 

10.00 

10.00 

15.00 

.60 


(FR  Doc.  85-28399  FUed  ll-18-«5  a-45  am] 

■MJJNQ  CODE  621»-01-«l 


First  Perry  Independent  Bancorp,  Inc, 
et  aL;  Formations  of;  Acquisitions  by; 
and  IMergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  6. 1985. 


A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Oesch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105; 

1.  First  Perry  Independent  Bancorp, 
Inc.,  Loysville,  Pennsylvania;  to  beCome 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  The 
First  National  Bank  of  Loysville. 
Loysville,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303. 

1.  First  Burke  Banking  Company, 
Waynesboro,  Georgia;  to  beocme  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Waynesboro, 
Waynesboro,  Georgia. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480; 

1.  First  Interstate  BancSystem  of 
Montana,  Inc.,  Billings,  Montana  ;  to 
acquire  100  percent  of  the  voting  shares 
of  First  National  Montana  Bank  of 
Missoula.  Missoula.  Montana. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222; 

1.  Gibsland  Bancshares,  Inc., 
Gibsland.  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gibsland 
Bank  &  Trust  Company.  Gibsland. 
Louisiana.  Comments  on  this  application 
must  be  received  not  later  than 
December  8, 1985. 


2.  Sun  Belt  Bancshares  Corporation, 
Conroe,  Texas;  to  become  a  bank 
holding  company  by  acquiring  51 
percent  of  the  voting  shares  of  National 
Bank  of  Conroe,  Conroe,  Texas. 

3.  Texas  American  Bancshares,  Inc., 
Fort  Worth,  Texas;  to  acuqire  100 
percent  of  the  voting  shares  of 
BancTexas  Tyler,  N.A.,  Tyler,  Texas. 

4.  Western  Bancshares  ofClovis,  Inc., 
Clovis.  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Western 
Bank  of  Clovis.  Clovis.  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13, 1985. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

[FR  Doc.  85-27457  Filed  11-18-85;  8:45  am) 

BILUNQ  COOE  6210-01-M 


Irving  Bank  Corp.  et  al.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
85-26401),  published  at  page  46186  of  the 
issue  for  Wednesday,  November  6, 1985. 

The  comment  period  for  these 
applications  ends  November  26, 1985. 

Board  of  Governors  of  the  Federal 
Reserve  System,  November  13, 1985. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

(FR  Doc.  85-27458  Filed  11-18-85;  8:45  am] 
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DEPARTMEIIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

IDodist  Na  BSM-04ni 

Hydraoon  Covp^  Pramailtat  Approval 
of  HYORACON* 

(Metfiafllcon  A) 
Hydrophllic  Contact  Lens 

agency:  Food  and  Drug  Administration, 

HHS. 

AcnoH:  Notice 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  by  Hydracon  Corp., 
Huntington  Beach,  CA,  for  premarket 
approval  under  the  Medical  Device 
Amendments  of  1976,  of  the 
HYDRACON*  (methafilcon  A) 
Hydrophilic  Contact  Lens.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  supplemental     ■ 
application. 

date:  Petitions  for  administrative 
review  by  December  19, 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Une.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Lipman.  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Admnistration,  8757, 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301^27-7940. 

SUPPLEMENTARY  INFORMATION:  On 
March  2. 1983.  Hydracon  Corp., 
Hntington  Beach,  CA  92648.  submitted 
to  DCRH  a  supplemental  application  for 
premarket  approval  of  the  spherical 
HYDRACON*  (Methafilcon  A) 
Hydrophilic  Contact  Lens  indicated  for 
daily  wear  for  the  correction  of  visual 
acuity  in  aphakic  persons  with 
nondiseased  eyes,  The  lens  may  be 
worn  by  persons  who  may  exhibit 
refractive  astigmatism  of  1.50  diopters 
(D)  or  less.  The  lens  ranges  in  powers 
from  +10.00  to  +20.00  D.  It  is  to  be 
disinfected  using  a  chemical  lens  care 
system  only.  On  July  26, 1983,  the 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  the 
supplemental  application  and 
recommended  approval  of  it.  On  August 
16, 1985,  CDRH  approved  the 
supplemental  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 


A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
dockets  Management  Branch  (addsess 
above]  and  is  available  from' that  office 
upon  written  request.  Requests  should 
be  identiHed  with  the  name  of  Ae 
device  and  the  docket  number  found  in 
Brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Richard  E.  Lippman 
(HFZ-460).  address  above. 

The  labeling  of  the  HYDRACON* 
(methafilcon  A)  Hydrophilic  Contact 
Lens  states  that  the  lens  is  to  be 
disinfected  using  only  the  recommended 
chemical  (not  heat)  cUsinfection  system. 
The  restrictive  labeling  informs  new 
users  that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  approved  contact  lenses  made 
of  polymers  other  than 
polymethylmethacrylate,  to  comply  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act]  (21  U.S.C.  301  et  seq.].  and 
regulations  thereunder,  as  well  as  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58],  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  the  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  the  applicant  shall  correct  its 
labeling  to  refer  to  the  new  solution  at 
the  next  printing  or  at  any  other  time 
CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  act  (21  U.S.C. 
360e(d](3}]  authorizes  any  interested 
person  to  petition,  under  section  515(g] 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 


publish  a  notice  of  its  decision  in  the 
Fedval  Register.  If  PDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  19, 1985,  file  with  the 
Docket  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporing  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
bradcets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  ajn 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
51&(d),  52Q0i).  00  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  360i(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  oirug  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Crater  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  S  1085. 
lohn  C.  ViHfortfa, 

Director,  Center  for  Devices  and  Radiological 

Health. 

[FR  Doc.  85-27473  Filed  11-18-85;  8:45  am] 

SILUNG  COOe  41«O-0t-H 


Public  Health  Servioa 

Orphan  Product  Board;  Public  Maating 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Health,  DHHS. 

action:  Public  meeting;  orphan  products 
development. 

summary:  The  Department  of  Health 
and  Htunan  Services  and  the  Office  of 
the  Assistant  Secretary  for  HealA 
announce  that  a  public  meeting  will  be 
held  on  December  11. 1985  in 
Washington,  DC,  to  receive  information 
and  views  from  interested  persons  on 
the  issue  of  orphan  products 
development.  The  meeting  will  be 
chaired  by  Mr.  Steven  A.  Grossman, 
Deputy  Assistant  Secretary  for  Health 
(Plaiming  and  Evaluation)  and  will 
commence  at  9:00  a.m.,  in  Room  800- 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

ADDRESS:  Written  requests  to 
participate  should  be  sent  to  Stephen  C. 
Groft,  Pharm.  D.,  Executive  Secretary. 
Orphan  Products  Board.  Department  of 
Health  and  Human  Services  (HF-3S), 
Room  12A-40,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  and  should 
be  received  by  December  3, 1985. 


/ 
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FOR  FURTNER  INfORMATIOM  CONTACT; 

Stephen  C  Groft,  niarm.  D.,  Executive 
Secretary,  Orphan  Products  Board, 
Department  of  Health  and  Human 
Services  (HF-35).  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  (301)  44»- 
4718. 

SUPPLEMENTARY  MPORMATKMC  An 

orphan  drug  is  a  drug  for  the  treatment 
of  a  rare  disease  or  condition  which 
either  (1)  has  a  prevalance  level  in  the 
United  States  of  under  200,000  affected 
persons  or  (2)  has  a  higher  prevalence 
level  but  occurs  so  infrequently  that 
there  is  no  reasonable  expectation  that 
the  cost  of  developing  and  making 
available  in  the  United  States  a  drug  for 
such  disease  or  condition  will  be 
recovered  from  sales  in  the  United 
States  of  such  drugs.  The  Orphan  Drug 
Act  Pub.  L  97-414  enacted  on  January  4. 
1983,  and  Pub.  L  99-91,  enacted  on 
August  15, 1985,  established  a  number  of 
incentives  to  encourage  the 
development  and  production  of  orphan 
drugs. 

The  Act  also  established  an  Orphan 
Products  Board  to  promote  the 
development  of  drugs  and  devices  for 
rare  diseases  or  conditions  and  to 
assure  appropriate  coordination  among 
all  interested  Federal  agencies, 
manufactiu^rs,  and  organizations 
representing  patients  with  rare  diseases. 

The  Orphan  Products  Board  is  chaired 
by  the  Assistant  Secretary  for  Health. 
The  Board  is  composed  of 
representatives  from  the  Department  of 
Health  and  Human  Services  (DHHS). 
the  Veterans  Administration  (VA),  the 
National  Institute  of  Handicapped 
Research  (NIHR),  and  the  Department  of 
Defense  (DO).  Witiiin  DHHS. 
representatives  from  the  Alcohol,  Drug 
Abuse,  and  Mental  Heath 
Administration  (ADAMHA),  the  Centers 
for  Disease  Control  (CDC),  the  Food  and 
Drug  Administi-ation  (FDA),  the  Health 
Care  Financing  Administi-ation  (HCFA), 
tiie  National  Institutes  of  HealUi  (NIH). 
and  the  Office  of  the  Assistant  Secretary 
for  Health  (OASH)  serve  on  the  Board. 

This  public  meeting  will  have  four 
purposes: 

1.  An  update  on  the  activities  of  the 
Orphan  P^ducts  Board  and  the 
involved  Federal  agencies  will  be  made. 
Representatives  from  ADAMAH,  CDC, 
FDA.  and  NIH  will  discuss  recent 
orphan  product  development  activities. 

2.  A  Ceremony  will  be  held  during  the 
meeting  to  honor  the  recipients  of  the 
Assistant  Secretary  for  Health's  Award 
for  Exceptional  Achievement  in  Orphan 
Products  Development.  This  recognizes 
the  efforts  of  certain  individuals  who 
have  contributed  to  the  development  of 
drugs  for  rare  diseases  or  conditions. 


The  awards  will  be  presented  by  the 
Acting  Assistant  Secretary  for  Health. 

3.  The  views  of  interested  public  and 
private  entities  will  be  heard  on  issues 
related  to  the  development  and 
availability  of  orphan  products  and  the 
dissemination  to  the  public  of 
information  about  orphan  products 
including  the  National  Information 
Center  for  Orphan  Drugs  and  Rare 
Diseases  (NICODARD).  In  keeping  with 
its  mandate  to  foster  actions  within  the 
Department  to  facilitate  the  research, 
development,  and  approval  of  orphan 
products  and  to  coordinate  government 
activities  with  the  private  sector  in  order 
to  achieve  these  goals,  the  Board 
encourages  presentations  on  any 
unsettled  issues  involving  the 
development  and  availability  of  orphan 
products  including  both  general  and 
drug  or  disease  specific  items. 

4.  The  views  of  interested  public  and 
private  entities  will  be  heard  on  orphan 

>  medical  devices.  The  public  meeting  of 
the  Orphan  Products  Board  held  on 
December  11, 1984  made  clear  the  need 
for  additional  discussion  related  to 
medical  devices  as  orphan  products.  To 
assist  the  Board  in  formulating 
recommendations  to  the  Assistant 
Secretary  for  Health,  specific  responses 
are  requested  to  the  following  questions: 

Are  there  problems  blocking  the 
development  of  medical  devices  from 
basic  research  to  availability  to 
patients? 

If  problems  do  exist,  what  is  the 
Federal  role? 

What  Federal  incentives  would  assist 
in  the  development  of  orphan  medical 
devices? 

Those  persons  wishing  to  make  a 
presentation  at  the  meeting  on  topics 
three  and  four  should  submit  a  written 
request  to  the  Executive  Secretary  of  the 
Orphan  Products  Board  for  a  time  slot. 
The  request  for  participation  should  be 
submitted  before  December  3, 1985,  and 
should  include: 

1.  Name,  address,  and  telephone 
number  of  the  person  to  make  a 
presentation; 

2.  Affiliation,  if  any; 

3.  A  summary  of  the  presentation;  and 

4.  The  approximate  amount  of  time 
required  for  the  presentation  (no  more 
than  10  minutes,  unless  more  time  can 
be  justified). 

Individuals  and  organizations  with 
common  interests  or  proposals  are  urged 
to  coordinate  or  consoUdate  their 
presentations.  Joint  presentations  may 
be  required  of  persons  or  organizations 
with  a  common  interest.  The  time 
available  for  the  meeting  will  be 
allocated  among  the  individuals  who 
request  an  opportunity  for  a 


presentation.  Formal  written  statements 
or  extensions  of  remarics  (preferably  five 
copies)  may  be  presented  to  the 
chairman  on  the  day  of  the  meeting  for 
inclusion  in  the  record  of  the  meeting.  At 
the  discretion  of  the  chairman  of  the 
public  meeting,  and  as  time  permits,  any 
person  in  attendance  may  be  heard.  This 
time  will,  most  Ukely,  be  at  the  end  of 
the  scheduled  session. 

For  those  unable  to  attend  the 
meeting,  comments  may  be  sent  to  the 
Executive  Secretary  of  the  Orphan 
Products  Board  at  the  address  listed 
above. 

Dated:  November  12, 1985. 
James  O.  Mason. 

Acting  Assistant  Secretary  for  Health. 
(PR  Doc.  85-27481  Filed  11-18-85;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Exchange  of  Public  Lands;  Oregon 

The  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1978, 43  U.S.C.  1716. 

WUlainetta  Meridian 

T.  40,  S..  R.  24  E.. 

Sec.  10,  lot  1; 

Sec.  11,  lots  1-4,  WViNEy«,  SV^SEV^S 
EV^NEV*.  E%NWy4,  EV4SWy«,  SEy4. 

The  area  described  aggregates 
approximately  500  (±)  acres  in  Lake  County, 
Oregon. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  the 
following  described  private  lands  and 
minerals  from  Terrance  Cahill: 

Willamette  Meridian 

T.  41  S..  R.  23  E., 

Seo.  21,  SEy4NEy4: 

Sec.  22,  SViNWV4. 

The  area  described  above  aggregates  120 
acres  in  Lake  County,  Oregon. 

The  purpose  of  the  land  exchange  is  to 
facilitate  resource  management 
opportunities  in  the  Soutii  Warner 
Management  Area  as  identified  in  the 
Lakeview  District's  Management 
Framework  Plan  and  the  Warner  Valley 
Habitat  Management  Plan.  The  private 
being  offered  have  very  important 
values  for  recreation,  and  wildlife 
habitat.  The  public  interest  will  be 
highly  served  by  making  this  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  to  equalize 
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the  values  upon  completion  of  the  final 
appraisal  of  the  lands. 
The  exchange  will  be  subject  to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945). 

2.  All  mineral  rights  will  be  reserved 
in  the  final  patent. 

3.  All  other  valid  existing  rights, 
including  but  not  limited  to  any  right-of- 
way,  easement  or  lease  of  record. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed,  and 
shall  be  returned  to  the  applicant. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  the  record  of  public 
discussions,  is  available  for  review  at 
the  Lakeview  District  Office,  1000  So. 
Street,  Lakeview,  OR  97630. 

For  a  period  of  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  interested  parties  may  submit 
comments  to  the  Lakeview  District 
Manager  at  the  above  address. 

Objections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  final  determination 
of  the  Department  of  the  Interior. 

Date  of  issue:  November  6, 1985. 

Dick  Hariow, 

Associate  District  Manager. 

[FR  Doc.  85-27468  Filed  11-18-65;  8:45  am] 
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[N-42733] 

Non-Competitive  Sale  of  Public  L^nds 
in  Clark  County,  NV 

The  following  described  land  in  the 
City  of  Las  Vegas,  Clark  County, 
Nevada  has  been  determined  to  be 
suitable  for  disposal  by  sale  pursuant  to 
Pub.  L.  96-586  at  not  less  than  fair 
market  value.  The  lands  will  not  be 
offered  for  sale  until  60  days  after  the 
date  of  this  notice. 

Mount  Diablo  Meridian 

T.20S..R.60E., 
Sec.  15,  E1/2SW1/4SW1/4SE1/4,  SEl/4 
SW1/4SE1/4,  SW1/4SW1/4SE1/4. 
Aggregating  17.5  acres  (gross). 


This  notice  supplements  the  Notice  of 
July  7, 1985  (published  in  the  Federal 
Register,  50  FR  27697).  The  land  is 
initially  being  offered  as  a  direct  sale  to 
the  City  of  Las  Vegas  in  support  of  a 
high  tech  park.  The  City  of  Las  Vegas 
desires  to  purchase  this  parcel  in  order 
to  enhance  the  development  of  the  high 
tech  park. 

The  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  the  Bureau's  planning  system.  The 
direct  sale  of  this  parcel  would  be  in  the 
public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interest  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  appUcation 
for  conveyance  of  those  mineral 
interests.  The  City  of  Las  Vegas  will  be 
required  to  pay  a  $50.00  non-returnable 
filing  fee  for  conveyance  of  the  available 
mineral  interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  oil  and  gas,  sodium  and 
potassiimi  leasable  mineral  deposits 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  A  more 
detailed  description,  which  will  be 
incorporated  in  the  patent  document,  is 
available  upon  request. 

and  will  be  subject  to: 

1.  Those  rights  for  power  and 
telephone  line  purposes  granted  to  the 
Las  Vegas  Valley  Water  District  by 
Permit  No.  N-17000  under  the  authority 
of  Pub.  L.  83-666,  68  Stat.  864. 

2.  Those  rights  for  highway  purposed 
granted  to  the  State  of  Nevada  by  Permit 
No.  Nev-062275  under  the  authority  of 
the  Act  of  August  27, 1958,  72  Stat.  885. 

3.  An  easement  for  streets,  roads,  and 
utilities  in  accordance  with  the 
transportation  plan  for  the  City  of  Las 
Vegas. 

If  the  City  of  Las  Vegas  chooses  not  to 
proceed  with  a  non-competitive  sale,  the 
land  may  be  sold  utilizing  competitive 
bidding  procedures.  Specific  sale 
information  and  procedures  will  be 
made  available  to  the  public  prior  to  the 
sale.  Upon  publication  of  this  notice  in 
the  Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
This  segregation  will  terminate  upon 


issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication. 

For  a  perid  of  45  days  from  the  date  of 
this  notice,  interested  persons  may 
submit  comments  regarding  the  sale  to 
the  District  Manager.  Las  Vegas  District 
Office,  P.O.  Box  26569,  Us  Vegas.  NV 
89126-056.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director  who 
may  vacate,  or  modify  this  realty  action. 
In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

The  Bureau  of  Land  Management  may 
accept  or  reject  any  or  all  offers,  or 
withdraw  any  land  or  interest  in  the 
land  from  sale,  if  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
FLPMA,  Pub.  L  9fr-586,  or  other 
applicable  laws. 

Dated:  November  18. 1985. 
William  C.  Calkins, 

Acting  District  Manager,  Las  Vegas. 

[FR  Doc  85-27468  Filed  11-18-65;  8:45  am] 

BHJJNO  COOE  431(MC 


Geological  Survey 

Application  Notice  EstatHlshing  ttte 
Closing  Date  for  Transmittal  of 
Applications  Under  tt>e  Water 
Resources  Research  Grant  Program 
for  Fiscal  Year  (FY)  1986 

Applications  are  invited  for  water 
research  projects  under  the  Water 
Resources  Grant  Program. 

Authority  for  this  program  is 
contained  in  section  105,  Water 
Resources  Research  Act  of  1984,  of  Pub. 
L.  98-242.  (42  U.S.C.  10301-10309) 

The  purpose  of  this  program  is  to 
provide  matching  grants  for  research 
concerning  any  aspect  of  a  water 
resource  related  problems  deemed  to  be 
in  the  national  interest. 

Applications  may  be  submitted  by 
water  resources  research  institutes  and 
other  qualified  educational  institutions, 
private  foundations,  private  firms, 
individuals,  and  agencies  of  State  or 
local  governments. 

Closing  Date  for  Transmittal  ofAppli 
cations:  Applications  for  awards  must 
be  received  on  or  before  February  28, 
1986. 

Program  Information:  This  program 
supports  research  related  to  the 
foUowing  general  areas  of  national 
interest:  (1)  Aspects  of  the  hydrologic 
cycle;  (2)  supply  and  demand  for  water 
(3)  demineralization  of  saline  and  other 
impaired  waters;  (4)  conservation  and 
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best  use -of  available  aoppliesvf  water 
and  methods  qf  increaaing  wicfa 
aufipKes;  f5)  water  veuae:  ^  4lef  letioa 
and  dogiadati—  af  peondwater 
saippiiea;  (7)  iiipiMWJUiufli  m  Hie 
productivity  af  water  when  used  for 
agricukurai,  raonicipal,  sr  commereial 
puipoaes;  and  (^  tlw  economic  legri. 
engineering,  social,  recrealianai. 
biological,  geographic,  ecalogical,  and 
other  aspects  of  water  pmibieiiis. 
Program  prioritiea  for  FY  nw  are:  (IJ 
ProUeins  «f  groundwater  <)H8tity;  '(2) 
enhancement  of  water-use  efTiciency:  fTfi 
use  of  waters  of  impaired  quality;  and 
(4)  climate  variability  and  Ihe  h^drologic 
cycle. 

Application  Forms:  The  pragrara 
annoancement  is  expected  to  be 
available  cm  November  22, 1985,  and 
may  be  obtained  by  writing  to  the  U.S. 
Geological  Survey,  Branch  of 
Procurement  and  Contiacts.  MS  205C. 
12201  Sunrise  Valley  Drive.  Testoa.  VA 
22092  and  requesting  a  copy  of 
announcement  7127.  All  organizatiobs 
that  applied  for  a  FY  1985  award,  all 
Historically  Black  Colleges  and 

Universities,  and  all  nrganJTaHnny  that 

requested  to  be  retained  on  the  mailing 
list  since  the  last  annauoceaieat  wdl  be 
mailed  a  copy  of  the  program 
annaanoeoBBBL  The  pragE^ 
announcoaent  wiH  he  sent  te  the  Office 
of  Sponsored  Seaeaicfc  of  the  coyepes 
and  amversities  on  ma  mattag  Jist. 
Further  Infommtion:  For  further 
information  contact  Robert  Madancy, 
Branch  of  Research,  Grants,  and 
Contracts,  Water  Resources  Division, 
U.S.  Geological  Survey.  12201  Sunrise 
Valley  Drive.  Reston.  VA  220S2. 
Telephone:  7t»-8ee»-7324. 

(Catalog  of  Federal  Oomeatic  AaaistaBce 
Number  15.806] 

Dated:  November  13, 1985. 
lack  |.  Staau, 

Deputy  Asustant  Dinclorfior  AdaiixuatroUon. 
(FR  Doa  85-27448  Filed  ll-l».a5: 8:45  on] 

BlUJMai 


Minerals  Manageoient  Servlca 

Development  Operations  Coordlnafion 
Document;  Samedan  Oil  Coq}. 


AQCMCir.  Minerals  Management  Service. 
Interim'. 

ACnoN:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Documenl  (DOCD). 

SUmtmrn:  No6oe  is  here^  given  that 
Samedan  Oil  CorporatioD  has  submitted 
a  DOCDdescriMng  (he  activities  it 
proposes  la  concoct  on  Lease  OCS-<; 
5669.  Block  18.  West  Delta  Area. 


flviniofe  liSusiana.  ^tayosed  jnans  rbr 
me  aweve  avea  pre^noe  *or  tiie 
development  and  production  of 
ayfli'ocuiuons  i^nro  aupport  acfivifTes  to 
be  oondocted  from  an  onahore  base 
locarted  at  ¥enice.  Louisiana. 

date:  Hie  sulked  DOCD  tvtas  deemed 

submitted  on  November  5, 1985. 

AOORcn:  A«afpy  of  Ihe  sa^etit  DOCD 
is  available  for  paUic  review  at  the 
Office  frf^ie  B^ional  Director.  Otdf  of 
Mexico  OCS  Ke^on,  Minerals 
Management  Service,  3301  North 
Causeway  Btvd.,  Room  147.  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday}. 

Micbad  }.  Tolbert;  MineEak 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  aid  Production; 
Plans,  Platiorm  and  Prpeltne  Section; 
Expknation/Deveiopment  Plans  Unit; 
Pbene  (904)  «3»-0875. 

SUPPLEMENTARY  INFORMATION:  The 

puijiose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Land  Act  Amendments  of  1978,  that  the 
Nfinerals  Management  Service  is 
considering  approval  of  (he  DOCD  and 
that  it  is  available  for  public  review. 

Revisedjvles  governing  pcactioes  and 
procedures  uider  which  the  Minerals 
MaBagemeot  Service  makes  iaformation 
contained  in  DOCDs  available  to 
affected  states.  esGecotives  trf  affected 
local  governments,  and  odier  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Tliose  practices  and 
procedures  are  set  out  in  revised 
S  250.34  af  Title  30  of  the  CFR. 

Oiled:  November  7. 18K. 

John  L.  RaiddB. 

Regional  Director,  GulfofMexico  OCS 
Region. 

|FR  Doc.  85^27475  Ffled  11-1B-8S;  8:45  am] 

BlUJNfi  COM  4»1(MaMi 

Nalfoiurf  ^flrfc  Service 

NaHonal  ftoflMer  «f  MMoric  Plaoesf 
Notification  of  Pending  Nominattons 

Nominations  iar  the  following 
properties  -being  considered  lor  hating  in 
the  Natiesial  Be^ater  woe  xeoeived  by 
the  National  ¥atk  Servioe  before 
Noverabor  9, 1«5.  Parsuant  ta  f  'fle.13  of 
36  CFR  Part  68  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  itegister 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Reg^ter,  National  'Park 
Service,  U.S.  Department  of 'fte  Interior, 
Washington.  DC  20243.  Written 


comments  ■wiowd  be  snbmilted  by 
December  4. 1985. 
Carol  D.Sbtffl. 

Chief  ofltegistrvtion.  National  Register. 

ARKANSAS 
MMrtgomofy  Oawrty 

Bonnerdale,  Reeves — Melson  House,  SE  of 
Montgomery  adjacent  to  brandh  ofTMazam 
Creek 

St.  Joe  vidnhy,  Henley,  Beiijumiu  FmakJin. 
House.  Off  US  85 

FLORSA 

Bradfocd  fV»nnty 

Statkt,  {jaHStrB^UKtadcBiBtrict.  Bounded 
by  Tenipie  Ave..  leSerasn,  Cfaeny,  and 
Madison  SU. 

HUMioroi^glli  "Goonty 

Tampa  vicinity.  Upper  Tan^Hi  Bay 
Arcfiaealogicd!  District  TOOl  Double 
Branch  Rd. 

Poik  County  f 

Lake  Wales  vicinity,  ElBetim,  Mountam 
Lake  off  PL  17 

GEORGIA 

Camden  County 

Crooked  River  Site  (9Cam  118) 

ILLffVOIS 

Cook  County 

Chicago,  Chicago  See  BorUing  {Black 

Metropolis  TRJ.  3M7— 3655  S.  State  St. 
r.hir.Hy>.  Chicago  Defender  Building  (Black 

Metropolis  TAJ.  3485  S.  Indiana  Ave. 
Chicaga  Eighth  Regimeat  Aratory  (Black 

Metropolis  TRJ.  3533  S.  GOet  Ave. 
Chicago,  /ordon  Building  {Black  Metropolis 

TR).  3529—3549  S.  Stale  St. 
Chicago,  Liberty  Life-Sapreme  Life  fnsvrance 

Company  (Black  Metropolis  TRJJSOl  N. 

Martin  Luther  IGag  |r.  Or. 
Chicago,  Qverion  Hygienic  Building  (Black 

Metropolis  TR).  3619-^3827  S.  State  St 
Chicago.  Unity  Hall  (Black  Metropolis  TR), 

3140  S.  Indiana  Ave. 
Chicago.  Victory  Sculpture  (Black  Metropolis 

TR).  Thirty-fifth  St.  at  King  Dr. 
Chicago,  Wabash  Avenue  YMCA  (Black 

Metropolis  TR),  3763  S.  Wabash  Ave. 

KENIVCKT 
Butler  County 

Antds  Mound  and  Village  Site  (ISBTi. 
15BT2D,  Isa&BlJ 

Logan  X^oonty 

Watkins  Site  (15  Lol2) 
Mason  County 

Gillespie  Site  (15  MSSO) 
Van  Meter  Site  {IS  MS62J 

Oldham  CaoMy 

Pewee  Valley  vicintty,  Sr.  famee' Episcopal 
Church.  401  Old  LaCrange  Rd. 
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Scott  County 

Dry  Ran  Site  (ISSClO) 

Wamn  County 

Dunklau  Sit  (IS  WA374  and  15  WA380) 

Woodfoid  County 

Midway  vicinity.  Blackburn,  Edward  M., 
House.  Spring  Station  Rd. 

MASSACHUSETTS 

Essex  County 

Lawrence.  Building  at  24—30  Summer  Street, 

24—30  Summer  St. 
Lynn,  Central  Square  Historic  District, 

Central  Square.  Monroe,  Union  and  Willow 

SU. 

Franklin  County 

Greenfield,  United  States  Post  Office- 
Greenfield  Main  Post  Office.  442  Main  St 
(also  in  Hampshire  County] 

NorfaU(  County 

Weymouth,  Adams,  John,  School,  16  Chuch 

St 
Wrentham,  Plimpton — Winton  House,  127 

South  St. 

Suffolk  County 

Boston  Habor  Islands  Archaeological  District 
also  ilTNorfolk  and  Plymouth  Counties) 

Boston,  Dudley  Station  Historic  District, 
Washington.  Warren,  and  Dudley  Sts. 

NEW  JERSEY 

Union  County 

Plainfield,  Van  Wyck  Brooks  Historic 
District,  Roughly  bounded  by  Plainfield 
Ave,  W.  Eighth  St.  Park  Ave..  W.  Ninth 
St.,  Madison  Ave.,  and  Randolph  Rd. 

NORTH  CAROLINA 

Alamance  County 

Thompson,  Keri^-Patton  House,  SR  2133 
Cabamis  County 

Poplar  Tent  vicinity,  Favoni— Harris,  Dr. 
Charles  and  William  Shakespeare,  SR  1445 

Caswell  County 

Milton  vicinity,  Woodside,  HC  57 
Guilford  County 

Greensboro,  Fields,  William.  House,  447 
Arlington  St 

Halifax  County 

Halifax  vicinity,  Halifax  County  Home  and 
Tubercular  Hospital,  NC  903 

Madison  County 

Hot  Springs  vicinity.  Ottinger,  Henry,  House, 
391  Boys  Home  Rd. 

New  Hanover  County 

Cape  Fear  Civil  War  Shipwreck  District 

Wake  County 

Apex.  Apex  City  Hall.  N.  Salem  St. 
Raleigh.  Capital  Club  Building,  16  W.  Martin 
St 


OHIO 
Claik  County 

Springfield.  Shawnee  Hotel.  Main  and 
Limestone  Sts. 

Cuyahoga  County 

Cleveland.  Kennedy  Apartments  and 
Commercial  Block.  6425  Detroit  Ave. 

Jackson  County 

Jackson.  Gibson  House,  187  Main  St 

RHODE  ISLAND 

Kent  County 

East  Greenwich.  Fry's  Hamlet  Historic 
District,  2068. 2153.  2196,  2233  South 
County  Trail 

Providence  County 

Providence,  Providence  Jewelry 

Manufacturing  Historic  District,  Bounded 

by  US  195,  US  95.  Point 
Parsonage.  South.  Hospital,  Elbow,  Aschcroft, 

Richmond.  Eddy,  and  Ship  Sts. 

TEXAS 

Dallas  County 

Dallas,  Hilton  Hotel,  1933  Main  St 

El  Paso  County 

El  Paso,  Silver  Dollar  Cafe.  1021  S.  Mesa 

Val  Veide  County 

Comstock,  Seminole  Canyon  District 
(Bounary  Increase).  Between  US  90  and 
Rio  Grande,  7  miles  west  of  Comstock 

VKGINIA 

Bedford  (Independent  City) 

Burks— Guy— Hagen  House,  520  Peaks  St 
WEST  VIRGINIA 
Cabell  County 

Huntington.  Huntington  Downtown  Historic 
District.  Roughly  bounded  by  Third  Ave., 
Tenth  St..  Fifth  Ave.,  Eighth  and  Seventh 
Sts. 

Monongalia  County 

Morgantown,  Moore.  Elizabeth.  Hall  (West 

Virginia  University  Neo-Classical  Revival 

Buildings  TR).  University  Ave. 
Morgantown,  Oglebay  Hall  (West  Virginia 

University  Neo-Classical  Revival  Buildings, 

TR).  University  Ave. 
Morgantown,  Purinton  House  (West  Virginia 

University  Neo-Classical  Revival  Buildings 

TR),  University  Ave. 
Morgantown.  Stalnaker  Hall  (West  Virginia 

University  Neo-Classical  Revivial 

Buildings  TR),  Maiden  Lane 

CORRECTION 

Nominations  for  the  following  properties 
being  considered  for  listing  in  the  National 
Register  appeared  erroneously  in  the  Federal 
Register  on  November  5. 1985. 

FLORTOA.  Collier  County.  Plaza  Site  (CR- 

NPS-126) 
FLORIDA.  Collier  County.  Bums  Lake  Site 

(CR-NPS-80) 

[FR  Doc.  85-27495  Filed  11-18-85;  8:45  am] 
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Jefferaon  National  Expansion 
Mamortal  Commlaaion;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  86  Stat.  770,  5  U.S.C.  App.  1.  as 
amended  by  the  Act  of  September  13. 
1976,  90  Stat  1247.  that  a  meeting  of  the 
Jefferson  National  Expansion  Memorial 
Commission  will  be  held  November  25- 
26, 1985.  The  public  meeting  will  begin 
at  1:30  on  November  25  and  will 
c<Hiclude  in  late  afternoon.  It  will 
resume  again  at  9  a.m.  on  November  28 
concluding  at  12  noon.  The  meeting  will 
be  held  at  the  East  St.  Louis  State 
Community  College.  601  James  R. 
Thompson  Boulevard,  East  St.  Louis. 
Illinois. 

The  Commission  was  originally 
established  on  August  24, 1984.  pursuant 
to  provisions  of  the  Jefferson  National 
Expansion  Memorial  Amendments  Act 
of  1984.  98  Stat.  1469, 16  U.S.C.  450jj-6. 
to  implement  and  support  the 
conceptual  plan. 

Matters  to  be  discussed  at  the 
November  25  meeting  will  include  an 
orientation  for  the  commission  members 
regarding  legislation  and  an  explanation 
of  the  terminology  and  support  services 
concerning  contracts  and  vouchees.  On 
November  26,  there  will  be  a  discussion 
regardng  the  commission,  its 
organization,  and  the  offices  to  be  filled 
which  will  then  be  followed  by  an 
election  of  officers. 

The  meeting  will  be  open  to  the 
pubUc.  Interested  pesons  may  submit 
written  statements  to  the  official  listed 
below  prior  to  the  meeting.  Further 
information  concerning  the  meeting  may 
be  obtained  itom  Alan  M.  Hutchings, 
Chief,  Division  of  External  Affairs, 
Midwest  Region.  National  Park  Service. 
1709  Jackson  Street,  Omaha,  Nebraska 
88102,  telephone  402-221-3481  (FTS  864- 
3481).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Office  3  weeks  after 
the  meeting. 

Dated:  November  7, 1985. 
Charles  H.  Odegaard, 
Regional  Director,  Midwest  Region. 

[FR  Doc.  85-27496  Filed  11-18-85;  8:45  am] 

BILUNG  CODE  431»-70-«i 


Intention  to  Negotiate  Concessioh 
Pennit;  J.  Carver  Harris 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965,  (79  Stat 
969;  16  U.S.C.  20],  pubUc  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 


tar  /  yd  31.  Tsjg  20  /  TViee^qy.  Noretnber  18.  1885  J  J^nlices 


Departmeati 
Directors 

proposes  to  negotiate  a  concession 
pwwR  wni  J.  \jM  vn  nanis  anthorizmg 
hit  to  OBwWkiue  <e  jwqvi^e  an 
inteiyveSvc  paBfloatiofn  and  suuvenii 
saiea  MHMft^wninCaBitflo  de  San 
^waroaa  VMRnnn  Fvomiment  tui  a  pcnoo 
ai  «^w  ^oj  years  van  j&tnxi^  i,  i906i 
tnraagh  Oecetnber  SI,  1990. 

"  Hia  pennK  vcne^vai  iias  tsccn 
detenniiied  to  be  co»e^ncaBy  «xclnded 
from  tbe  pracedcBvl  ftrovnions  trflfae 
i'WiWBai  fSivR'amnenin  ^^ficy  net  anti 
■o  enviraimental  document  ■<irlli  be 
prepared. 

The  {bregeiRg  conoeanener  \ta» 
periomieQ  wb  'Oongstion  tO  fne 
satisfaction  of  the  Secretary  under  an 
existing  petBHt  wriaeb  enpnea  by 


and.  Aeaefore,  pmniaBt  Is  tfie  Act  of 
QolBber-t,  ms,  «■  cMed  afbave,  is 
entitled  lo  be  given  paefeeenoe  in  <be 
renewal  of  Its  imiirtl  and  4a  the 
negotiation  of  a  new  peraiitaa^eCmed 
in36CFKSU. 

"Oe  SecKtary  uriU  oauider  avi 
pvakatcailjHinpnsakaecewMdaa  a 
secHtt  «f  tbia  Aotioe.  ^ 
'"'•'•*'*'Tf  lbat<af  Ibe  ei 

caTpanianpr.  amt  be  ^ _. 

hand  4leliaeiBd  oa  «r  betare  4he  Ax^etb 
(60)  day  foUawi^g  pahlkiatiaa  of  1^8 

InteBBsted  partka  ahauld  aeMlKt  Ibe 
Regional  Director,  Soutbeast  A^iaa. 
National  Paik  Service.  75  S|pEiqg.Stxeet. 
S.W..  Adanla.  Geoisia  30303.  for 
ininnnaSnn  aiK  tn  Ag  riwjiiiromo^fg  pf 
the  prcfpaaed  peimiL 

Oatad:  Saptnabcr  tt,  ms. 
nriti  Mm 

RegioiuMDuaator,Smilheatt  Mcjiuii. 
im  Doc  «5-27S31  ned  Tt-M-V:  6:45  an^ 


iHTiiirrinn  nrm^ioii 

(Docket  Na  AB-6  (Sub-No.  272X)1 
Burflngton  Northern  I 
County,  SD 

AOBicv:  Interstate  Commerce 
Commission. 

Motice  -of  Exemption. 


•UMKUUK:  The  JateMtate  Ganname 
Commission  exeiqpte  fraai  4be 
requirements  of  prior  approval  under 
U.&C  IAMB,  et  JB^..  Ibe  abmdamMHt 
by  tbeBartbigtaB  HoBlbanliailraad 
<"^iiwi«ll  af  BJiRAfaiiof tnok  in 

Yairictea  CaiHdir,  «1.  adhjact  to  flandard 
labor  prol 


DATES:  This  exemption  will  be  effective 
on  December  19. 1985.  Petitiaaa  to  staf 
must  be  filed  by  Alavember  JO,  lfll£. 
Petitions  for  reconsideratiaaauiatbe 
Tiled  by  December  9, 1965. 
ADONESSCS:  Send  pleadings  xsferriiig  to 
Docket  No.  MWJ  ^b-Na  27ZX]  to:. 

(1)  Office  of  (he  Secretary,  Case  Control 
Branch,  Interstate  Comraerce 
CommisaJaa.  Wiiriawglaa.  OC  mill. 

(2)  Petitioner's  representative.  Botor  Id. 
Lee,  3800  Continental  Plaza,  777  Main 
Street.  Fort  Worth,  TX  781(B. 

FOH  RnmHinraaMH 
Louis  E.  Gftaawr,  fat^  275-7915. 
SUPPLEMENTARV  INroRMATION: 
Additional  information  ii  ouutaiiied  in 
the  CommisaioQ'a  rkiriajmi  To  fui«nh»<M> 
a  aav^r^  the  bril  deciaiaii  anite  to  TJS. 
InfoSystems,  Inc..  Saora  ZOO,  bterstate 

Washington,  DC  9423,  «■  tall  289-9^7 
(DC  Metropolitan  area]  or  toll  fee|atI4 
424-5403. 

Decided:  November  6, 1965. 

By  the  Commmion,  Chairman  Taylor.  Vice 
Chairman  Gradison,  ConmiissiaBata  filuaaU. 
Andre,  Simmoos,  Laraboley,  and  Stsenio. 
lamas  n.'Bayiie, 
Secretary. 
[FR  Doa  «S-Znm  ned  lV-98-85;  «!4S  and 


DEPARTMENT  OF  JUSTICE 


Druf  I 

(Docket  No.  84-38] 


Joaapta  A.  Qtmo.  JIO,- Rartial  Omiai; 
Grairt«ir  RMMctadBagtotoMon 

tm  Aagust  24,  WB4,  the  Oepnty 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug&rfaraeamrt 
Admioiwtratioa  ,g3EAj)  iasued  to  Joecpb 
A.  Gaeoa  Mi),  of  2  Clay  Street. 
Patchogue.  New  Yaak  11772 
(Reapondenlj  aa  Oader  to  Shaw  Came 
^aopoaiiig  to  deny  bia  tqjpHcation. 
executed  on  October  21. 1983.  for 
registitdion  as  a  practitioner  nnHpr  21 
U.S.C.  823tf).  The  proposed  action  was 
predicated  i^jMa  tbe  fieapoadeat's 
controlled  siihatiiani'  jwisted  Jetoay 
conviction  on  Septeai^er2S.  1977,  in  tiie 
Supreme  Court  of  Suffolk  Couaty,  New 
York.  Respondent's  counsel  requested  a 
heanng  an  vk  israes  laised  by  the 
Order  to  Siow  Cause. 

T^e  Clearing  in  this  matter  auas  TnJ^  in 
Washington.  DC  on  February  28,  liMfi. 
Adndnistrative  Law  Judge  Francis  L. 
Youiig  pieaided.  On  Anguat  20.  Ig8&. 
Judge  Young  issued  his  opiniaBaad 
recommended  rulii^g,  finHii^a  of  fact, 
conrfnsions  of  law  and  decision. 
Govenmient  counsel  fSed  exceptions  to 


the  Administrative  Law  Judge's  opinion 
and  recommended  decision  pursnant  to 
21  CFR  1316.66.  On  September  ta  UBS, 
Judge  Young  transmitted  tbe  record  of 
these  proceedings,  including  (he 
Government's  exceptiona,  to  4be 
Adminiatrator.  Ite  Ateiaiairatar  bas 
considered  this  aaDasd  ia  itacBtnety  and 
pursuant  to  21  CFR  1316.87^  beteby 
issues  his  final  order  in  this  matter, 
based  upon  findings  of  fact  and 
conclusions  ef  la  w  as  baiei&af ter  «et 
forth. 

The  AdHinistEative  La«r  Judge  foand 
tbat  in  1974,  te  Sufialk  Gaunty 

narcotics  detectives  began  an 
investigation  to  determine  whether 
Respondent  was  dispensiiig 
amphetanunea  wifcotrt  legiUmate 
me<boa!  need.  Ob  sevwal  tjccastons, 
undercover  detectives  went  to  Dr. 
Greco's  office.  They  were  aWetoabtan 
envelopes  filled  with  aa^pbetamines 
without  first  undergoing  a  physical 
examinatioa.  The  4letectivea  were  told 
that  after  their  initial  visit  with 
Respondent  they  could  thereafter  return 
and  receive  the  amphetamines  directly 
b&m  Sespeadent's  leoefAonist  They  no 
longer  bad  to  aae  Ibe  Reepondent. 
During  the  uweatigatien.  auweaanoea 
condacted  an  acwai  atwjameBa 
revealed  numerous  young  people 
entering  the  doctor's  office  and  leaving 
after  very  short  stays.  Some  f»f  them 
were  ohaerwediaaabigiiie  ifficew»fa 
envdapes  aunilar  to  tbe  1|ipe  ipwvided 
to  tbe  andecoover  dutectiwa.  On  ether 
occasions,  die  ^ctodtwea  obaerved  -soch 
envelopes  taped  inside  teoffioe'aatona 
door  with  different  patients'  names  on 
them. 

Dr.  Gaeoo  vaataireatod  tm  Augmt  27, 
1974  by  the  investigators  who  then 
seized  ail  his  amphetamines  and  certain 
records  on  the  premises.  He  was 
diarged  with  vidlations  of  New  York 
law  relating  to  the  labeling aad 
packaging  of  dn^ig.  ASXet  this  araest  tbe 
investigators  became  aware  that 
Respondent  had  resumed  his  improper 
dispenaag  «f  aapfaetarabna. 
Accordingly,  a  further  invesfigtrtion  was 
conducted  into  Dr.  Greco's  activities.  On 
September  2,  5, 17  and 22  and  October  3, 
1975,  imderoovur  narcotics  invesfigatars 
purchased  amp/hetamines  at 
Respondent's  office.  On  noaeaf  <tlieae 
occaaiona  was  tbew  any  shirMii^  af 
legitimate  medical  need.  In  adilitMa.  m 
September  29,  October  3  and  December 
2, 1975,  reporters  for  a  Long  Island 
newspaper  aw4e  aadh  pordhases. 

As  a  result  of  the  second 
investigation,  Dr.  Gceco  was  indicted  by 
a  Suffolk  Coun^^aad  }aij  im  aeven 
counts  of  criminal  sale  oT  a  controlled 
substance  in  the  sixth  degree  for 
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improperly  dispensing  amphetamines. 
After  Respondent's  arrest  on  this 
indictment  he  jumped  bail  and  went^to 
Florida.  He  was  extradited  to  New  York 
in  1977  following  a  further  indictment  for 
bail  jumping.  Respondent  was  then 
convicted  of  four  felony  counts  of 
criminal  tale  of  a  controlled  substance 
in  the  sixth  degree  and  pled  guilty  to 
bail  jumping  in  the  second  degree.  On 
December  2. 1977.  he  was  sentenced  to 
six  months  in  prison  on  each  criminal 
sale  violation  and  to  thirty  days  for  bail 
jumping,  all  sentences  to  be  served 
concurrently.  He  was  also  given  a  three 
year  period  of  probation.  Respondent 
has  beea  convicted  of  felony  offenses 
relating  to  controlled  substances. 
Therefore,  there  is  a  lawful  basis  for  the 
denial  of  Respondent's  application  for 
registration.  21  U.S.a  824(a)(2). 

On  November  16. 1976,  Dr.  Greco's 
license  to  practice  medicine  in  New 
York  was  revoked.  His  DEA  registration 
was  revoked  on  October  19. 1977  after  a 
hearing,  requested  by  Respondent,  at 
which  he  failed  to  appear.  See,  Joseph  A. 
Greco,  M.D..  Docket  No.  77-^,  42  FR 
56647  (1977). 

The  evidence  presented  in  this 
proceeding  established  that  Respondent 
had  developed  personal  problems  with 
substance  abuse,  specifically  alcohol,  in 
1964  or  1965.  In  addition,  Respondent 
encountered  marital  difficulties  in  his 
first  marriage.  Thereafter,  in  1965  or 
1966,  in  addition  to  alcohol  Respondent 
began  abusing  amphetamines 
distributed  to  him  as  a  physician  by 
pharmaceutical  companies. 

Respondent  now  acknowledges  that 
his  previous  medical  practice  was  illegal 
and  medically  unsound.  Upon  his 
release  from  prison,  Respondent 
voluntarily  commenced  a  year  of 
cooperation  with  DEA  officials 
investigating  the  4rug  companies  which 
had  been  freely  providing  large 
quantities  of  amphetamines  to 
physicians. 

After  his  release.  Respondent  worked 
for  a  solar  window  company  and  also  a 
health  company  that  provided  home  aid 
to  the  disabled.  Respondent  thereafter 
opened  his  own  stationery  store  in 
Ronkonkoma,  New  York.  During  this 
period  he  also  did  voluntary 
rehabilitative  work  in  hospitals  and 
tutored  in  religious  schools  with 
underprivileged  children.  Dr.  Greco  has 
been  referred  to  in  a  highly  positive 
fashion  by  former  patients,  colleagues, 
and  his  parish  priest. 

In  1979.  Respondent  made  application 


to  the  Judge  who  had  sentenced  him  for 
a  judicial  certificate  of  relief  from  civil 
disabilities.  This  application  was 
denied,  but  upon  reapplication  in  1981,  it 
was  granted.  This  grant  of  certificate 
creates  a  statutory  presumption  under 
New  York  law  that  the  person  in 
question  has  been  rehabilitated  with 
respect  to  the  offenses  charged. 
Thereafter,  Respondent  made 
application  to  the  Board  of  Regents  of 
New  York  for  restoration  of  his  license 
to  practice.  On  August  24, 1983.  the 
Board  of  Regents,  in  effect,  restored 
Respondent's  license  to  practice 
medicine,  placing  him  in  a  probationary 
status  for  four  years  on  condition  that  he 
complete,  within  the  four-year  period,  a 
course  of  training  approved  by  the 
board. 

The  Administrative  Law  Judge  notes 
in  his  opinion  that  there  in  no  question 
that  in  1975  and  1976,  Dr.  Greco  was  an 
egregious  offender  with  respect  to  the 
dispensing  of  amphetamines.  However, 
those  events  occurred  eight  to  ten  years 
ago.  Judge  Young,  after  reviewing  the 
complete  record,  including  the  chiJaracter 
witnesses  who  submitted  affidavits  on 
behalf  of  Respondent  believes  that  Dr. 
Greco  has  resolved  this  serious  alcohol 
problem  and  further  believes  that  he 
will  practice  good  medicine  and  will  not 
again  abuse  the  privileges  that  go  with  a 
DEA  registration.  In  connection  with  his 
revived  medical  practice,  Dr.  Greco 
desires  to  join  the  medical  staff  of 
Brookhaven  Memorial  Hospital  which 
will  enable  him  to  complete  the  two- 
year  period  of  medical  training  required 
by  the  New  York  licensing  board. 

The  Administrative  Law  Judge 
-  concluded  that  Respondent  is  a  good 
candidate  for  a  return  to  a  wholesome 
medical  practice.  Respondent's  state 
medical  license  is  in  a  probationary 
status  until  August  1987.  Accordingly, 
the  Administrative  Law  Judge 
recommended  that  Respondent  be 
granted  a  DEA  registration  limited  to 
Schedules  III,  IV  and  V  and  that  the 
Respondent's  situation  be  reviewed  in 
August  1987  at  the  time  his  probationary 
status  ends. 

Government's  exceptions  to  the 
Administrative  Law  Judge's 
recommended  ruling  are  not 
disagreement  with  fiie  substance  of 
Judge  Young's  ruling;  that  is.  that 
Respondent  be  denied  registration  in 
Schedule  II  and  granted  a  registration 
restricted  to  Schedules  III,  IV  and  V. 
However,  Government  counsel  strongjy 
suggested  that  additional  restrictions  be 


imposed  on  Dr.  Greco's  registration  in 
view  of  the  very  serious  criminal  acts 
-that  he  committed  which  involved  not 
only  himself  but  other  people  in  the 
Suffolk  County.  New  York  area. 
Government  counsel  recommended  the 
following  conditions  be  imposed  by  the 
Administrator  first  that  Respondent 
comply  with  the  terms  of  his  probation 
with  the  New  York  state  medical 
licensing  board;  and  second,  that 
Respondent  report  on  a  quarterly  basis 
to  the  New  Yoric  Division  Offide  of  the 
Drug  Enforcement  Administration  the 
controlled  substances  which 
Respondent  prescribes,  administers  and 
dispenses  in  his  practice.  The  listing 
would  be  in  a  manner  designated  by  the 
New  York  Division  Office. 

The  Administrator  concludes  that  Dr. 
Greco's  past  practices  were  extremely 
serious  and  that  the  imposition  of  the 
additional  restrictions  suggested  by 
Government  counsel  upon  the  DEA 
Certificate  of  Registration  issued  to 
Respondent  will  both  allow  the 
Respondent  to  demonstrate  that  he  can 
responsibly  handle  controlled 
substances  in  his  medical  practice  and 
at  the  same  tine  protect  the  pubUc  by 
providing  a  mechanism  for  the  rapid 
detection  of  any  improper  activity. 

Based  on  the  foregoing,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  O.lOOfb),  hereby 
orders  that  the  application  of  Joseph  A. 
Greco,  M.D.,  executed  on  October  21, 
1983,  for  registrati(Hi  imder  the 
Controlled  Substances  Act  be  denied  as 
to  registration  in  Schedule  n.  The 
Administrator  further  orders  that  Dr. 
Greco  be  granted  a  restricted 
registration  in  Schedules  QL IV.  and  V 
subject  to  the  following  conditions: 

1.  The  Dr.  Greco  comply  with  the 
terms  of  his  probation  with  the  New 
York  state  medical  licensing  board. 

2.  That  Dr.  Greco  report  on  a  quarterly 
basis  to  the  New  York  Division  Office  of 
DEA  the  controlled  substances  which  he 
prescribes,  administers  and  dispenses  in 
his  practice.  This  report  shall  be  in  such 
form  as  specified  by  the  New  York 
Division  Office. 

Dated:  November  13. 1905. 
JohBCLawn, 
Administrator, 
[FR  Doc.  85-27526  Filed  11-18-85: 8:45  am] 
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DEPARmEHT  OF  LABOR 

Employ  iiMiil  and  TraininQ 
AdinlnialraUon 

United  States  Emptoymant  Sarvte*; 
Labor  Certification  Process  for  ttw 
Temporary  Employment  of  AMens  hi 
Agriculture:  1963, 1964  and  198S 
Adverse  Effect  Wage  nates  for 
Colorado 

AOCNCV:  U.S.  Employment  Service. 
Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  Adverse  Effect  Wage 
Rates  for  Colorado. 

SMMMRy:  The  Director  U.S. 
Employment  Service,  announces  the 
1983, 1984  and  1985  adverse  effect  wage 
rates  (AEWRs)  for  Colorado.  The 
AEWR  is  the  minimum  wage  rate  which 
the  Department  of  Labor  has  determined 
must  be  offered  and  paid  to  U.S.  and 
alien  workers  by  employers  of 
temporary  alien  agricultural  workers. 
AEWRs  are  established  and  set  to 
prevent  the  employment  of  these  aliens 
^t>m  adversely  affecting  the  wages  of 
similarly  employed  U.S.  workers.  In 
announcing  the  1983, 1984  and  1985 
AEWRs,  DOL  determined  that  there 
were  not  yet  available  data  sufficient  to 
set  AEWRs  for  Colorado.  See  48  FR 
40170  (September  2, 1983),  49  FR  31784 
(August  8, 1984)  and  50  FR  33121  (August 
16, 1985).  Such  data  are  now  available. 
The  1983  and  1984  AEWRs  for  Colorado 
are  being  announced  for  informational 
purposes.  The  1985  AEWR  is  effective 
immediately. 

EFFECTIVE  DATE:  November  19. 1985. 
FOn  FURTHER  INFORMATKM  CONTACTS 

Mr.  Thomas  M.  Bruening.  Telephone: 
(202)  378-6228. 

SUPPLEMENTARY  INFORMATION: 

Requirement  of  Notice 

The  Department  of  Labor  (DOL)  has 
published  regulations  at  20  CFR  Part 
655,  Subpart  C,  for  the  certification  of 
nonimmigrant  aliens  for  temporary 
employment  in  the  United  States  in 


agriculture  and  logging.  These 
regulations  require  the  Director.  United 
States  Employment  Service  (USES),  to 
cause  a  notice  to  be  published  in  the 
Federal  Register  each  calendar  year, 
announcing  the  adverse  effect  wage 
rates  (AEWRs)  for  agricultural  workers 
(except  sheepherders)  in  fourteen  States 
and  for  sugar  cane  workers  in  Florida. 
20  CFR  655.207.  48  FR  40175  (September 
2.1983). 

Current  Methodology 

Based  upon  1980-82, 1982-63  and 
1983-64  aggregate  average  weekly  wage 
data  supplied  by  the  bureau  of  Labor 
Statistics  and  upon  the  methodology  set 
forth  at  20  CFR  655.207  (48  FR  40175 
(September  2, 1983)),  DOL  has  computed 
the  1983, 1984  and  1985  AEWRs  for 
Colorado.  The  AEWRs  set  forth  below 
have  been  computed  using  the 
methodology  adopted  by  DOL  by 
reulemaking  on  September  2, 1983.  The 
AEWR  has  been  changed  from  the 
previous  year's  AEWR  by  the  same 
percentage  change  as  the  percentage 
change  (from  the  second  year  previous 
to  the  year  previous)  in  the  ES-202 
report's  aggregate  average  weekly  wage 
rates  for  the  appropriate  group  of 
agricultural  workers.  The  appropriate 
group  of  agricultural  workers  are  those 
U.S.  agricultrual  workers  described  in 
the  regulation  at  20  CFR  655.207(b)(1)  (46 
FR  40175  (September  2, 1983)). 

Agricultural  Adverse  Effect  Wage  Rates 
FOR  Colorado 


Yew 

RM 

Percemaga 
Changs* 

IMS-    .     

S4.B4 
6.01 
4.91 

1984       __    . 

+3.5 

1965 _    .„. 

■  Based  upon  ttie   Bureau  o(   Labor   Statistic*  ES-202 
Mrt'i   aggregate   average   weekly   data   «or   mvnfutata 

xips  o(  woiien  and  (he  tormula  pubksned  at  20  CFR 
5.207(bM1)  (48  FR  40175  (SeptetT*er  2,  1963)). 


Signed  at  Washington,  DC.  this  day  of 
November  1985. 

Richaid  C  Gilliland, 

Director,  U.S.  Employment  Service. 

[FR  Doc.  8S-27546  Filed  11-18-65;  8:45  am] 
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Inveetigationa  Regarding 
Certiflcationa  of  EHgltMity  To  Apply  for 
Wortcer  AdHistment  AaaManoe; 
Bettilehem  Steel  Corp.  et  aL 

Petitions  have  filed  with  the  Secretary 
of  Labor  under  section  221  (a)  of  the 
Trade  Act  of  1974  ("the  Act")  and  are 
identified  in  the  Appendix  to  this  notice. 
Upon  receipt  of  these  petitions,  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  211  (a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below. 
not  later  than  November  29. 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  29, 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC.  this  11th  day  of 
November  1965. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PBiHonar  U«on/iwM«are  or  (amwr  worhers  cH— 


Bethtahem  Steal  Corp.  <USWA).. 


FMC  Corporation,  Chemcal  Div.  (wkis) 

Glotie  Meta*«gKal  kit.  Beverty  Ot*  PIM  (USWA) 

Keebter   Company    (Bakery   Conte<aionery   •    Tobacco 
Wtos) 

National  Steal  Penal  Ca  (USWA) 

Spwgal  Bogana  Corp.  (workara) 


The  Shanango  Fumance  Ca  (workaral 

U.&  Steel  Corp .  Tubing  SpecaMes  (USWA). 

Va«ey  MoUd  0».,  litooAX.  Inc  (USWA) . 

Waaiin^iuuau.  Inc..  Sniaa  Motor  Oi*.  («kia) 

Wa  Martmia  Tool  A  Syatem  Ca  (USWA) 


Loctaion 


Steelton.  PA... 

SoCharteaten.  WV.. 
Bewerly.  OH 


PA.. 


PA.. 


Dover.  OH.. 


Gaiy.  M 

OavalanAOH.. 
Union  CNy.  IN  „ 
Fairitold.CT__ 


received 


10/31/86 

10/26/85 

10/28/85 

11/4/86 

10/29/86 
10/31/85 

11/4/06 

10/29/86 

10/29/85 

10/30/85 

11/4/8S 


Dateot 


10/29/85 

10/21 /SS 

10/21/86 

11/1/85 

10/25/86 
9/15/85 

11/1/86 

10/25/86 
10/25/86 
10/26/86 
10/22/85 


PetWon  Na 


TA-W-16.eOO 
TA-W-16.801 
TA-W-1«,802 
TA-W-16,603 

TA-W-16,e04 
TA-W-16,e05 

TA-W-16,906 

TA-W-16,e07 
TA-W-16.a06 
TA-W-ie.609 
TA-W-16410 


Aiiiclea  producad 


Steel  rail,  merchart  m*. 
bqwd  cMonna  and  cauabc  toda. 
Silicon  metala. 
Cookiea,  crackara  and  anack  Mama. 


Taconite  peHeta. 

''IMic  doael  accaaaoriaa   gartnam  baga.  ihoa  baga, 

(howar  curtama— iwickar  itama. 
Castinga.  mact*)ed  and  not  machined,  piston  Inaerta.  M 

or  iron  steal  and  bronze. 
Steal  pipe  and  tube. 
Ingolmould. 

Fractional  horsepower— small  motors. 
Machine  tods    vertical  lunal  tathea.  large  turning  Uttiet. 
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AppEtiotx— Continued 


Petitiof)«f;  Umofi/wortiers  or  tofmer 


Armea  toe  (USIMA) 

Anaman  Mlrwig  Co ,  Tioin 

Ingarso*  Slwl  (UAW) 

Kenneth  Mills.  Inc  (ILGWU) 

Ladish  Co,  Inc  (Die  Sinkers) 

Lebow  QoMwB.  tnc.  (company) 

Mam  Pants  «  clothtng  Corp  (ACTWU) 

Manen  A«g  Co .  Marwn  fabrics  Div  (company) 
Monsanto  Elec«nc  MaleiMl  Co  (aiwkara) 


Location 


Spang  ft  Co..  Manutactunng  ft  Tool  Oiv  (USWA) 

Wear-Ever  (Vodor  Siteir  (Alunmum.  Bnck  ft  Glaa*  Mkka). 

B  F.  Goodnch  Co.  (URW) 

Motrola.  Inc.  (workers) 


Pehcan  FashKjn.  Div  of  Manhattan  Ind., 

Pittibone  Tltfin  Corp  (company) 

Shopsmitti,  Inc.  (inwkef*) 

Ware  KnMaiB,  Inc.  (cornpany)  .,...„ „ 


Inc. 


Descent  HMs  Coal  Co^  lac.  Ocaan  #5  Uina  (UMWA) 

Shasta.  Inc  (HJMSWA) _ _ 

Hulse  M«g  Qo.  (workan). 

Coming  dass  Work*  £lac«<OMC  Pioducl*  Oiv.  (Amar. 
Flint  Glass  Workers). 


Ambodga.  Wl 

Sahuanta.  A2 

New  Castle.  IN... 

Brooklyn,  NY 

Cudahy.  Wt 

Baltimora.  MO 

*/  Pittston,  PA... 

Manon.  NC 

St  Pelara.  Ma- 
Butler.  PA 


ChiMcothe.  OH.... 

Oaks,  PA 

Austin.  TX 

Nialeah.  FL 

Tiffin.  OH 

Dayton,  OH 

Ware,  MA 

Washington.  PA.. 
Coraopolis.  PA... 

Geneva.  NY _ 

Bradfofd.  PA._ 


Date 
received 


10/31 /as 
w/2s/as 

11/4/ as 

10/29/85 

11/4/86 

10/«S/SS 

11/1/85 

1A/28M6 

U/4/BS 

11/1/85 

11/4/V5 

10/28/85 

10/22/85 

10/22/85 

1»/2»/85 

W/tf/K 

10/28/85 

11/4/K 

It/4/88 
11/4/85 

11/4/ae 


OMaot 

petition 


10/19/85 
10/21/85 

10/31 /as 

10/24/85 
10/30/85 
10/24/86 
10/28/85 
10/23/85 
10/16/86 
10/30/85 
10/25/85 
10/24/85 
10/0/85 
10/16/85' 
10/25/85 
10/22/85 
10/24/85 

11/1/85 

11/4/85 

10/31/85 

10/31/85 


Potibon  No. 


TA-W-18.811 
TA-W-iej812 

TA-W-18*13 
TA-W-16,614 
TA-JW-18415 
TA.W-16*16 
TA-W-16,617 
TA.**- 18,818 
TA-W-16;B19 
TA-W-16.620 
TA-W-16,621 
TA-W-16«2 
TA.W-18,e23 
TA.W-1 6,624 
TA-Vf-16,625 
TA-W-18.e26 
TA-W-16.627 

TA-V»- 16.628 
TA-«i-16*29 
TA-W-16,630 
TA.W-16,S31 


AiiicSea  produoad 


Ti*ingplpe. 

Oopper  calhodaa. 

Staamaia  aiaai  piaie. 

Womens  sunmweaf. 

CaiteM  Fo#|ingi,  folan  and  firths  lor  iracfcs. 

ManadelMng. 

Mens  and  ladies  stacks  • 

Collon  and  cotion/pcrtyeslvr  Mends. 

Sikx)n. 

Oil  country  lutx^ar  goods. 

Cookware.  smalt  etecWc  appkcancas 

Radat  paiaangai  car  Una.  taM  bated  »uok  ikaa. 

Safla-conductors,  oofaaida'  aooaaaaaa. 

ChiWrens  swvnwear  and  oover-ups. 

Hydraukc  truck  cranes. 

Poarer  wood  working  equlpmanl 

SMcMng  o(  pe«y/ca«ton  IrMMd  outenrare  «h«t»pulov- 


Metallurgical  coal 
Surface  grmds  steel. 
Steel  type  tor  SCM 
Metal  film  resistors 


(FR  Doc.  65-27545  Filed  ll-18-a5:  6:45  am) 

BIUJNG  COOE  4SM-304I 


[TA-W-16,2221 

Termination  of  Investigation;  Figgie 
International  inc.  Sununit  Hiil 
DistrilNition  Center,  Summit  tiill,  PA 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  19, 1985  in  response 
to  a  worker  petition  received  on  August 
2, 1985  which  was  filed  on  behalf  of 
workers  at  Figgie  International 
Incorporated,  Summit  Hill  Distribution 
Center,  Summit  Hill,  Pennsylvania. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-16.167J.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  6th  day  of 
November,  1985. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  85-^7540  Filed  11-16-65;  8:45  anij 

BILLING  OODC  451O-30-M 


ITA-W-16,569] 

Termination  of  investigatton;  Glenn 
Manufacturing;  Morven,  NC 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  21, 1085  in  response 
to  a  worker  petition  received  on  October 
10, 1985  which  was  filed  on  behalf  of 
workers  at  Glenn  Manufacturing. 
Morven.  North  Carolina. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  8th  day  of 
Noveml)er,  1985. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustmenl 

Assistance. 

[FR  Doc.  65-27541  Filed  11-16-65;  6:45  amj 
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ITA-Wt16,241] 

Termination  of  Investigation; 
Independent  Leather  Manufacturing 
Corp4  Gtoversvllie,  NY 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  worker  petition 
received  on  July  29. 1985  which  was 
filed  by  the  Arrialgamated  Clothing  and 
Textile  Workers  Union  (ACTWU)  on 
behalf  of  workers  at  Independent 
Leather  Manufacturing  Corporation, 
Gloversville,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently,    - 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  8th  day  of 
November,  1985. 

Marvin  M.  fooks, 

Director,  Office  of  Trade  Ad/ustment 

Assistance. 

[FR  Doc  85-27542  Filed  11-18-85;  8:45  am} 

BMXWM  COM  4510O8-M 


[TA-W-1«,3371 

Timinatlon  of  Investigation;  LTV 
Steel  Co.;  Beaver  Falls,  PA 

Pursuant  to  section  2Z1  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  26, 1985  in  response 
to  a  worker  petition  received  on  August 
14, 1985  which  was  filed  on  behalf  of 
workers  at  LTV  Steel  Company 
(formerly  Republic  Steel  Corporation), 
Beaver  Falls,  Pennsylvania. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-15,194).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  8th  day  of 
November,  1985. 
Marvin  M.  Foolcs, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  85-27543  Filed  11-18-85;  8:45  am) 

BiLUNG  COOE  4510-30-M 

[TA-W-1«,1891 

Termination  of  Investigation;  Texas 
Apparel  Co.;  El  Paso,  TX 

Pursuant  to  section  221  of  the  Trade  ' 
Act  of  1974,  an  investigation  was 
initiated  on  July  31. 1985  in  response  to  a 
worker  petitions  received  on  fuly  11, 
1985  which  was  filed  on  behalf  of 
workers  producing  men's  and  boy's 
jeans  at  Texas  Apparel  Company 
located  in  El  Pa80-(TA-W-16.189).£agle 
Pass  (Alice  Avenue  (TA-W-ie.187)  ft 
Loop  431  (TA-W-ia.168))  and  Del  Ria 
Texas  (TA-W-16.187A). 

On  June  25, 1985  the  Office  of  Trade 
Adjustment  Assistance  received  a 
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peUtion  (TA-W-16.133)  covering  the 
workers  at  Texas  Apparel  Company.  EI 
Paso,  Texas.  Workers  at  Texas  Apparel 
Company.  El  Paso.  Texas  (TA-W-16. 
133)  were  certified  for  Trade  Adjustment 
Assistance  on  October  30, 1985.  Since 
the  earlier  petition  covering  the  workers 
at  Texas  Apparel  Company,  El  Paso 
Texas  remains  in  effect  until  October  30, 
1987,  the  seCond  petition  (TA-W-ia. 
189)  covering  the  same  workers  is 
duplicative.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose:  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC,  this  8th 
day  of  November,  1985. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  85-27544  Filed  11-18-85;  a-45  am] 

MLUNG  COOe  4S10-90-M 


Office  of  Pension  and  Welfare  Benefit 
Programs 

(ProMbited  Transaction  ExenifitkMi  8S-190; 
ExemptkNi  Application  Na  D-6232  et  aL] 

Employee  Benefit  Plans;  Grant  of 
Individual  Exemptions;  Chris  Stone  & 
Associates,  et  aL 

AQENCV:  Pension  and  Welfare  Benefit 
Programs.  Labor. 

action:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  {the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  appUcations 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  ]}erson 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 


comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
47713.  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Chris  Stone  and  Associates  Defined 
Benefit  Pension  Plan  and  lliePadflc 
Fabric  Printers,  Inc.  Defined  Benefit 
Pension  Plan  (Collectively,  the  Plans) 
Located  in  Los  Angeles,  California 

[Prohibited  Transactions  Exemption  85-190; 
Exemption  Application  Nos.  D-6232  and  D- 
6233) 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
loans  (the  Loans)  by  the  Plans  of 
amounts  not  to  exceed,  in  the  aggregate, 
25%  of  the  assets  of  the  Plans,  to  Chris 
Stone  and  Associates  Pacific  Fabric 
Printers.  Inc.  and  Pacific  Fabric 
Finishers  on  a  recurring  basis  over  a 
five-year  period,  provided  that  the  terms 
and  conditions  of  each  such  Loan  are  at 
least  as  favorable  to  the  Plans  as  those 
obtainable  in  arm's  length  transactions 
between  unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1985,  at  50  FR  37596. 

Temporary  Nature  of  Exemption:  This 
exemption  is  temporary  and  will  expire 
five  years  from  the  date  a  grant  of  this 
exemption  is  published  in  the  Federal 
Register.  Subsequent  to  the  expiration  of 
this  exemption,  the  Plans  may  continue 


to  hold  Loans  originated  during  the  five 
year  period  for  the  remaining  terms  of 
such  Loans. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-8882.  (This  is  not  a 
toIl-fr«e  number.) 

Compton  Press,  Inc.  Employee  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Hanover  Township.  New  Jersey 

[Prohibited  Transaction  Exemption  85-191; 
Exemption  Application  No.  D-6163] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fi*om  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  past  loan  of 
$250,000  (the  Loan)  by  the  Plan  to  CJ>.I. 
Realty  Co.,  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
terms  of  the  Loan  are  no  less  favorable 
to  the  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  third  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1985  at  50  FR  37599. 

Effective  Date:  The  exemption  is 
effective  January  31, 1985. 

For  Further  Information  Contact:  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-7901.  (TTiis  is  not  a 
toll-free  niunber.) 

The  Group  Insurance  Plan  for  Certain 
Personnel  on  a  MontUy,  Semi-Monthly, 
Weekly  Salary  or  Hourly  Payroll  and 
the  Caterpillar  Tractor  Co.  Group 
Insurance  Plan  (Collectively,  the  Plans) 
Located  in  Peoria.  Illinois. 

[Prohibited  Transaction  Exemption  85- 
192£xemption  Application  No.  D-e006] 

Exemption 

The  restrictions  of  section  406  (a)  and 
(b)  of  the  Act  shall  not  apply  to 
reinsurance  of  risks  and  the  receipt  of 
premiums  therefrom  by  Caterpillar 
Insurance  Co.,  Ltd.  (CICL)  ftt)m 
insurance  contracts  sold  by 
Metropolitan  life  Insurance  Company 
(Metropolitan),  or  another  insurance 
company  as  described  in  the  notice  of 
proposed  exemption,  to  provide  benefits 
to  the  Plans,  provided  that  the  following 
conditions  are  met: 

(a)  CICL— 

(1)  Is  a  party  in  interest  with  respect 
to  the  Plans  by  reason  of  a  stock  or 
partnership  affiliation  with  Caterpillar 
Tractor  Co.  (Cateipillar)  that  is 
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described  in  section  3(14)  (E)  or  (G)  of 
the  Act: 

(2)  Is  licensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  a 
"State"  as  defined  in  section  3(10)  of  the 
Act; 

(3)  Has  obtained  a  Certificate  of 
Authority  from  the  Insurance 
Conunissioner  of  the  Virgin  Islands 
which  has  neither  been  revoked  nor 
suspended;  and 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certified  public 
accountant  for  its  last  completed 
taxable  year  immediately  prior  to  the 
taxable  year  of  the  reinsurance 
transaction;  or 

(B)  Has  undergone  a  financial 
examination  (within  the  meaning  of  the 
law  of  the  Virgin  Islands)  by  the 
Commissioner  of  Insurance  of  the  Virgin 
Islands  within  5  years  prior  to  the  end  of 
the  year  preceding  the  year  in  which  the 
reinsurance  transaction  occurred. 

(b)  The  Plans  pay  no  more  than 
adequate  consideration  for  the 
insurance  contracts; 

(c)  No  commissions  are  paid  with 
respect  to  the  direct  sal^  of  the  contract, 
or  the  reinsurance  thereof;  and 

(d)  For  each  taxable  year  of  CICL,  the 
gross  premiums  and  annuity 
considerations  received  in  that  taxable 
year  by  CICL  for  life  and  health 
insurance  or  annuity  contracts  for  all 
employee  benefit  plans  (and  their 
employers)  with  respect  to  which  CICL 
is  a  party  in  interest  by  reason  of  a 
relationship  to  such  employer  described 
in  section  3(14)  (E)  or  (G)  of  the  Act. 
does  not  exceed  50  percent  of  the  gross 
premiums  and  annuity  considerations 
received  for  all  lines  of  insurance 
(whether  direct  insurance  or 
reinsurance)  in  that  taxable  year  by 
CICL.  For  purpose  of  this  condition  (d): 

(1)  The  term  "gross  premiums  and 
annuity  considerations  received"  means 
as  to  the  numerator  the  total  of 
premiums  and  armuity  considerations 
received,  both  for  the  subject 
reinsurance  transactions  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 
annuity  contracts  to  such  plans  (and 
their  employers)  by  CICL.  This  total  is  to 
be  reduced  (in  both  the  numerator  and 
denominator  of  the  fraction)  by 
experience  refunds  paid  or  credited  in 
that  taxable  year  by  CICL 

(2)  All  premium  and  annuity 
considerations  written  by  CICL  for  plans 
which  it  alone  maintains  are  to  be 
excluded  fi-om  both  the  numerator  and 
denominator  of  the  fraction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


proposed  exemption  published  on 
September  16, 1985,  at  50  FR  37600. 

For  Further  Information  Contact:  Ms. 
Katherine  D.  Lewis  of  the  Department, 
telephone  (202)  523-8882.  (This  is  not  a 
toll-free  number.) 

The  Penn  Central  Corporation 
Retirement  Plans  Master  Trust  (the 
Trust)  Located  in  New  York.  New  York 

[Prohibited  Transaction  Exemption  85-193; 
Exemption  Application  No.  D-S9S9] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  bom  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  The 
Penn  Central  Corporation  (the 
Employer)  of  its  interest  in  certain  coal 
properties  (the  Property)  to  a  master 
trust  (the  Trust)  in  which  the  assets  of 
the  twenty-four  defined  benefit  pension 
plans  maintained  by  the  Employer  and 
its  subsidiaries  are  invested,  and  the 
guarantee  by  the  Employer  of  certain 
minimum  royalty  payments  under  a 
lease  (the  Lease)  hereof:  provided  that 
the  price  paid  is  no  more  than  the  fair 
market  value  of  the  Property  on  the  date 
the  transaction  was  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  9. 1985  at  50  FR  32329. 

^ective  Date:  This  exemption  is 
effective  September  30, 1985. 

Written  Comments:  The  Department 
received  eleven  written  comments  on 
the  proposed  exemption.  Five  of  the 
comments  raised  no  substantive  issues. 
Six  of  the  comments  raised  issues 
regarding  the  desirability  of  the 
investment  for  the  Trust,  three  of  which 
also  opposed  the  transaction.  The 
Employer  responded  to  each  of  the 
substantive  issues  raised  in  the 
comments;  however,  some  of  these 
issues  were  fully  addressed  in  the 
original  application  and  Notice  of 
Proposed  Exemption  and  will  not  be 
discussed  below. 

Three  comments  objected  to  the 
relative  illiquidity  of  the  Property,  and 
an  additional  comment  requested 
information  on  prior  attempts  by  the 
Employer  to  sell  the  Property. 
PaineWebber,  the  independent 
appraiser,  specifically  addressed  this 
issue  in  a  letter  to  the  Department. 
PaineWebber  represents  that,  in  its 
opinion,  the  Trust  would  be  able  to 
market  the  Property  successfully  to 
certain  institutional  and  other  investors 
in  two  to  three  months.  The  Employer 


represented  that  it  had  not  attempted  to 
market  the  Property,  but  it  received  two 
unsolicited  purchase  inquiries  and.  as  a 
courtesy,  offered  to  sell  it  to  Conoco  (the 
lessee  of  the  Property).  The  Employer 
further  represented  that  with  respect  to 
these  inquiries,  it  had  not  offered  terms 
as  favorable  as  those  it  has  offered  to 
the  Trust. 

Three  comments  objected  to  the  rate 
of  return  to  be  received  by  the  Trust, 
two  of  the  commentators  noting  that  the 
rate  of  return  under  the  Lease  could  be 
as  low  as  2.2%  per  annum  if,  due  to 
disinflation,  the  payments  from  Conco 
decline  to  the  base  minimum  royalty 
payment  However,  as  noted  in  the 
Notice  of  Proposed  Exemption,  the 
Employer  has  guaranteed  that  it  will  pay 
the  difference  between  the  amount,  if 
any,  paid  by  Conoco  under  the  Lease 
and  the  quarterly  payment  utilized  by 
PaineWebber  in  its  valuation  of  the 
Property.  Therefore,  the  payments 
received  by  the  Trust  will  not  decline 
and  the  rate  of  return  to  the  Trust  wall 
not  be  less  than  six  percent. 

One  comment  discussed  the  risk  to 
the  Trust  of  liability  bom  claims  relating 
to  environmental  damage  or  major 
mining  accidents.  Buck  Pension  Fund 
Services,  the  independent  fiduciary  for 
the  Trust  (the  Independent  Fiduciary), 
responded  that  it  had  considered  this 
possibility  in  its  opinion  on  behalf  of  the 
Trust.  It  represented  that  it  had 
reviewed  the  evaluation  of  the  Property 
and  Conoco's  operations  thereon 
performed  by  the  Employer's 
engineering  consultant,  which 
evaluation  had  concluded  that,  due  to 
the  technologically  advanced  nature  of 
the  mine  facility,  the  possibility  of  a 
significant  problem  is  remote.  Further, 
the  Employer  noted  that  the  Lease 
provides  an  indemnification  bom 
Conoco  to  the  lessor  for  any  claim 
arising  from  Conoco's  use  or  occupancy 
of  the  Property,  or  fi^m  any  condition  of 
the  Property  during  and  after  the  term  of 
the  Lease,  and  requires  Conoco  to  name 
the  Trust  as  co-insured  on  its  public 
liability  and  workmen's  compensation 
insurance  policies.  Last,  the  Employer 
agreed  to  add  the  Trust  as  a  co-insured 
on  its  $200  million  public  liability 
insurance  policy. 

A  further  comment  objected  to  the 
purchase  by  the  Trust  of  a  wasting 
asset,  e.g.,  coal  fields  with  a  declining 
quantity  of  coal.  The  Employer 
responded  that  Conoco  is  obligated  to 
make  the  minimum  royalty  payments 
under  the  Lease  regardless  of  the  actual 
amount  of  coal  mined,  and  that 
PaineWebber's  valuation  of  the  Property 
was  based  on  these  minimum  royalty 
payments  over  the  38-year  term  of  the 


Lease  raHier  than  ao  apprasd  of  the 
Property  ilaelf.  The  En^doycr  farther 
repreieoted  that  Cqdooo  has  mined  ieat 
than  jai%  of  Ite  estimated  recoverable 
coal  in  the  Property. 

The  DepartmeDt  also  received  a 
coaunent  trom  the  apphcant  which 
updated  miiormatioa  in  the  origioal 
application.  However,  none  of  these 
modifications  ailect  the  fintiii^Q  or 
conclusions  of  the  Department  In 
addition,  die  applicant  has  requested 
that  the  exemption  be  made  retroactive 
to  September  3a  1985,  on  which  date  the 
Employer  and  ihe  Trust  entered  into  an 
escrow  arrangement  in  antidpation  of 
the  granting  of  this  exemption. 

Accordingly,  after  consideration  of  the 
entire  record,  the  Department  has 
concluded  that  the  exemption  be 
granted  as  proposed  and  effective 
September  30. 1985. 

For  Further  Information  Contact  Ms. 
Linda  Shore  of  the  Department, 
telephone  {202]  523-7901.  (This  is  not  a 
toll-free  number.) 

Shearson  1.*Im—  Mtgthai  Inc.  and 
Boston  Sale  Oapoait  and  Tnal  Coopany 

{ftohibHed  Transaction  Exemption  8&-194; 
Exemption  Application  No.  D-4931] 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  thnnigh  (D)  and  408(b)  (1) 
and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  Ihe  Code,  l^  reasim  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
shall  not  apply  to  the  l^iding  of 
securities  to  Shearson  Lehman  Brothers 
Ina  (Shearson)  ^  by  employee  bentft 
plans  for  which  Boston  Safe  Deposit  and 
Trust  Company  (Boston  Safe)  acts  as 
directed  trustee  or  custxxlian  and 
securities  lending  agent  and  to  the 
receipt  of  compensation  by  Boston  Safe 
in  conoectioa  with  these  transactions. 

For  a  more  complete  statement  of  the 
facts  and  representatioas  supporting  the 
Department's  decision  to  great  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  la  19S5.  at  50  FR  33426. 

For  a  more  con^tlete  statement  of  the 
facts  and  represeatations  supporting  the 
Department's  decoion  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  la  1985,  at  50  FR  3342a 

Written  Comments:  "The  Department 
received  a  letter  from  the  applicant 
commentii^  on  the  notice  of  pendency. 
The  letter  contains  technical 
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■  The  appliuM  has  lepiewatod  br  letter  dMed 
September 2S.  IflSS.  (hat  the  applicant*  m—  has 
been  rhai^jeJ  to  9heanan  Lehman  Brothers  Inc. 
""^"P*«»«ff<i"LJM<uiwHo  the  firm's  fenner 
name,  ^hwiw  I  itBiii/Anericaa  tx^iem  fac 


clarification  of  certain  aspects  of  the 
lending  atraagements  described  in  the 
proposal.  Para^vph  9  of  the  proposal 
indicates  Aat  Boston  Safe,  as  securities 
lemfeig  agent,  wffl  negotiate  a  broker 
loan  agreement  (under  Han  A)  with 
Shearson  on  bettaif  of  a  dtenHiian. 
subject  to  approval  by  aa  independent 
fidtftdaiy  of  the  plan.  The  applicant 
points  out  that  Boston  Safe  will  seek  to 
negotiate  one  Broker  Loan  Agreement 
with  Shearson  for  all  client-plans 
participating  in  the  Plan  A  for  which 
Boston  Sale  acts  as  secorifies  lending 
agent  An  independent  fiduciary  of  each 
chent-plan  then  must  approve  the  tenns 
of  the  agreement  before  the  fidsciary 
executes  the  Shearson  Lending 
AuAorization. 

The  notice  states  at  paragr^h  14  that 
"Boston  Safe  will  establish  each  day  a 
written  schedule  of  lending  fees  and 
rebate  rates  in  order  to  assure 
uniformity  of  treatment  amnng 
borrowing  brokers  and  to  limit  the 
discretion  Boston  Safe  would  have  in 
negotiating  securities  loans  to  Shearson. 
Loans  to  all  borrowers  on  that  day  will 
be  made  at  rates  on  the  daily  schedule 
or  at  rates  which  may  be  more 
advantageous  to  the  client-piaBS."  The 
applicant  notes  that,  while  this 
(tescriptioo  is  completely  tnie  with 
regard  to  potential  loans  to  Shearson, 
Boston  Safe  retains  the  flexibihty  with 
respect  to  unaffiliated  bonowers  to 
sometimes  reduce  the  lending  fees  (or 
increase  the  rebate  rates)  m  response  to 
market  forces  when  it  believes  snch 
actions  are  m  the  best  interests  of  the 
cheot-plans. 

The  notice  states  at  paragraph  18  fliat 
".  .  .  Shearson  will  assure  tfie  plan  that 
the  rate  trf  return  on  each  loan  will  at  a 
minimum  equal  tiie  transactional  cost  to 
the  plan  of  lending  securities  to 
Shearson.  The  applicant  contends  that, 
as  a  result  of  this  guarantee,  the  rate  of 
return  earned  by  the  plan  fit)m  IpnHing 
to  Shearon  will  in  total  exceed  the 
return  from  lending  securities  to  other 
brokers."  According  to  the  comment 
letter,  this  comparison  refers  to  the  rate 
of  return  earned  by  all  client-plans  from 
lendiAg  seciu-ities  to  Shearson  but  does 
not  necessarily  apply  in  the  case  of  any 
individual  client-plan. 

Upon  consideration  of  Ihe  entire 
record,  including  the  above  noted 
comment  letter,  the  D^jartment  has 
concluded  that  the  exemption  shoald  be 
granted  as  proposed 

For  Further  InfbnnatioR  Contact:  Paul 
Kelty  of  Hw  Department,  telephone  (202) 
523-tmz.  {Hits  is  not  a  toR-^ve 
nimriier.) 


General  hforantion 

The  attention  ofiaterested  persons  is 
directed  to  Ihe  foUotvii^ 

(1)  Ite  fact  that  a  trauMction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section         ■■- 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  mterest  or 
disqualified  person  fraai  certain  other 
provisions  of  the  Act  and/or  &e  Code, 
iacfaM^ng  any  prohibited  Iransactitm 
provisions  to  whk^  the  exeniption  does 
not  apply  and  the  general  6daciary 
responnbility  pnmnons  of  section  404 
of  the  Act  ndadi  anong  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  sc^ly  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  i^n  and  in  a 
pradent  fashion  fai  accordance  wiA 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  reqwrement  of  section 
401(a]  of  the  Code  that  the  plan  mmt 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  flie  Ad  and/ 
or  the  Code,  indu(fii)g  statutory  or 
adminisfrative  exemptions  and 
transitional  rules.  Furthermore,  flie  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  whidi 
is  the  subject  of  Ihe  exemption. 

Signed  at  Wasfaiagtan.  O.C.  this  l«th  day 
of  Novetnliec  lilftS. 
.EUiot  1.  Da^^ ' 

Assistant  Admin ietpator  for  RegaJatkma  and 
Interpretations,  Office  of  Pension  and 
WelfapeBeaefitPmpxtms,  US.  Department  of 
Labiir. 

[FR  Doc  85-27591  Filed  11-1S-«S:  8:45  am] 
BtujNO  oooc  asw-i 


[  AppllcatkM  No.  0-5S3S  at  aL] 

Proposed  ExerapMona;  TtwoM  E. 
Moore,  Jr.,  ILD^  Corporate  Plan  (the 
PlaigeteL 

AQENCr  Pension  and  Welfare  Benefit 
Programs,  Labor. 

Acnow  Notice  of  Proposed  Exemptions. 


SOMMAliytTUs  dociunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
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of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  oUierwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AOORESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Beneflt  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
stated  in  each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
conunents  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C  20216. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 
April  28, 1975).  Effective  December  31, 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  DeparbnenL 

The  applications  contain 
representations  with  regard  to  the 


proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Thomas  E.  Moon,  Jr.  MD^  Corporate 
Pension  Plan  (the  Man  Located  in  San 
Francisco,  CA 

[Application  No.  D-S835] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
appUcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  the  past  sale  of  5.5  ounces  of  gold 
bullion  and  104  ounces  of  gold  coin  (the 
Gold)  by  the  Plan  to  Dr.  Thomas  E. 
Moore.  Jr.  (Dr.  Moore):  and  (2)  the 
proposed  sale  of  the  Gold  by  the  Plan  to 
Dr.  Moore  provided  that  the  terms  of  the 
past  transactions  were  as  favorable  to 
the  Plan  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party  and  provided  the  terms  of  the 
proposed  transaction  is  also  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction. 

Effective  Date:  If  granted,  the  effective 
date  for  transaction  (1)  of  this 
exemption  will  be  April  2, 1984. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  with  total  assets  of  $122,938  as  of 
April  2. 1984.  The  are  two  participants  ift 
the  Plan.  Dr.  Moore  is  the  trustee  and 
administrator  of  the  Plan  and  principal 
shareholder  of  Thomas  E.  Moore,  Jr., 
M.D.,  P.C,  the  Plan  sponsor. 

2.  On  April  1, 1984,  assets  of  the  Plan 
consisted  of  cash  in  money  maricet 
certificates  in  the  amount  of  $60,800  and 
the  Gold  which  was  valued  at  $62,138. 
The  Gold  constituted  approximately  50 
percent  of  total  Plan  assets.  After 
seeking  advice  from  his  investment 
adviser.  Dr.  Moore  determined  that 
income  earning  assets  would  be  better 
investments  for  the  Plan  than  Gold. 
Therefore,  on  April  2. 1984,  Dr.  Moore 
personally  purchased  the  Gold  from  the 
Plan  at  its  respective  "asked"  closing 
price,  as  published  in  the  Wall  Street 
Journal,  on  the  date.  The  purchase  price 
was  $62,138  in  cash.  It  is  represented 
that  Dr.  Moore  did  not  wish  the  Plan  to 


incur  expenses  for  commissions 
involved  in  transactions  through  a 
dealer,  and  chose  to  purchase  the  Gold 
himself  at  prevailing  the  maricet  price. 
Dr.  Moore  did  not  consult  with  his 
professional  plan  consultant  before  the 
cash  was  transferred  from  his  personal 
account  into  the  Plan  account  The 
proceeds  in  the  amount  of  $62,138  from 
the  sale  of  the  Gold  were  placaed  in  the 
Plan's  brokerage  account  at  Shearson/ 
American  Express  and  then  invested  in 
their  Alliance  Capital  Reserves  money 
maricet  fund. 

3.  On  May  14, 1984,  Dr.  Moore  was 
advised  by  Ms.  Suzanne  Knecht  of  the 
Wyatt  Company,  the  Plan's  consultant, 
that  the  purchase  of  the  Gold  from  the 
Plan  was  a  prohibited  transaction.  Dr. 
Moore  then  sold  the  Gold  back  to  the 
Plan  on  May  15, 1984  at  the  closing  "bid" 
pride  as  published  on  the  Wall  Sti^et , 
Journal  on  that  date.*  The  Plan  paid  no 
commissions  with  respect  to  the  sale  of 
the  Gold.  Since  the  price  of  gold  had 
fallen  from  April  2, 1984  to  May  15. 1984, 
the  Plan  purchased  the  Gold  for  $60,610. 
Thus,  the  Plan  repurchased  the  Gold  for 
$1,528  less  than  the  amount  at  which  Dr. 
Moore  had  purchased  it  on  April  2, 1985. 
In  the  interim,  the  cash  held  briefly  by 
the  Plan  in  the  money  market  fund 
earned  approximately  $483. 

4.  The  applicant  requests  an 
exemption  for  the  past  sale  of  the  Gold 
to  Dr.  Moore,  Dr.  Moore's  sale  of  the 
Gold  back  to  the  Plan  and  the  proposed 
sale  of  the  Gold  to  Dr.  Moore.  Dr.  Moore 
now  proposes  to  purchase  the  Gold  from 
the  Plan  at  its  fair  market  value.  The 
Purchase  price  will  e  determined  by  the 
"asked"  closing  price  of  the  Gold  as 
published  in  the  Wall  Street  Journal  on 
the  date  of  the  consummation  of  the 
transaction.  No  commissions  will  be 
paid  in  connection  with  this  proposed 
sale.  The  applicant  represents  that  the 
sale  of  the  Gold  to  Dr.  Moore  will 
improve  the  Plan's  liquidity  and  enable 
the  Plan  to  invest  the  proceeds  from  the 
sale  in  a  variety  of  securities  providing 
current  income,  diversification  of 
investment  and  growth  potential. 

6.  In  summary,  the  applicant 
represents  that  the  transactions  meet 


'  The  applicant  repre*enU  that  the  repurchaM  of 
the  Cold  by  Dr.  Moore  on  May  IS,  1964  constitutes  a 
correction  within  the  meaning  of  section  4941  of  the 
Code.  The  Department  has  determined  that  a 
correction  of  a  prohibited  transaction  pursuant  to 
Code  section  4941  is  not  itself  a  prohibited 
transaction  under  section  406  of  the  Act.  However, 
whether  a  particular  prohibited  transaction 
represents  a  "correction'  of  a  prior  prohibited 
transaction  represents  a  "correction"  of  a  prior 
prohibited  transaction  is  a  determination  that  ia 
within  the  juriadiction  of  the  Internal  Revenue 
Service. 
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the  statutory  criteria  of  aection  40B  of 
the  Act  because: 

1.  The  Plan  received  and  wiH  receive 
fair  market  vahie  far  the  Gold  as 
detemriiiBd  by  an  objective  source: 

2.  The  Plan's  investment  portfolio  wiH 
be  more  diversified; 

8.  T!ie  Han  has  not  and  will  not  pay 
any  conHnnsiom  wiA  respect  to  lite 
saie  of  tfie  Gold;  and 

4.  The  Han  trastee  has  determined 
that  tfae  proposed  transaction  is  in  the 
interest  of  and  ptotoctive  of  the  Plan 
and  its  participilii  and  beneficiaries. 

For  Further  Information  Cootacfc  Ms. 
Linda  M.  HiUBilton  of  tbe  DepartnieBt. 
telepboae  (202]  523-8881.  (This  is  not  a 
toU-free  number.) 


Plan  and 'nwl  fMw  na^  Located  m 
HoaalMi,  Texas 

(ApplicatioB  No.O-fi002] 
PnjfKtaed  Exemptioii 

Tbe  Departoient  is  considering 
granting  an  exemptian  under  tfce 
authority  of  section  40e(a)  of  the  Act 
and  section  4B75(c)(2)  of  the  Code  and  in 
aocordance  with  the  procedures  set 
forth  m  EKBA  Procedwg  75-1  (40  PR 
18*71,  April  28,  WTjq.  If  the  exemption  is 
granted  tbe  restrictions  of  tbe  section 
406(a)  and  408(bMl)  and  {b)(2)  of  the  Act 
and  the  sanctions  resulting  fron  the 
application  of  section  4975  <rf  tiw  Code, 
by  reasoB  of  seclioo  4a75(cXlKA) 
through  ^  of  the  Code,  sfaall  wt  a^iply 
to  tbe  pro|MMed  cash  sale  of  a  ten 
percent  undivided  beneficiai  interest  in 
certain  real  property  (tbe  Property)  by 
the  Plan  to  ^i.  Blades  &  Co,  «  party  m 
interest  with  respect  to  the  Plan, 
provided  that  the  sale  price  of  die  Plan's 
interest  in  tbe  Property  is  the  higher  of 
cither  $14,300  or  tbe  fair  market  vake  of 
the  Plan's  interest  in  the  Property  on  tiae 
date  of  sale. 

Summary  of  Facts  and  Repreaentatione 

1.  The  Plan  is  a  profit  sharing  plan 
widi  12  participants  and  total  assets  of 
$286,048.46,  as  of  December  31, 1984. 
The  establiahmeiil  of  the  Wan  occurred 
lanuary  1. 1964,  onder  a  prototype  trust 
agreement,  which  is  administered  by  the 
American  Indostries  Trust  Company 
(the  TroBlee)  and  sponsored  by  f.H. 
Blades  &  Co.  (Blades).  Blades  is  an 
insurance  wholesaler.  »pwia bring  in  gas 
and  oil  msorance  with  total  assets  of 
$20,689,317,  as  of  Jane  30, 1985.  Effective 
July  7. 1978.  Blades  was  acquired  by 
Crum  &  Foster  Cofporaten  (Craai  ft 
Foster!  and  Blades  continoed  its 
operations  as  a  wholly  owned 
subsidiary  of  Crum  &  Foster.  Sioce  }uly 
15,  IVBk  cantributions  have  not  beoa 
made  to  the  nan  and  Ban  participmits 


became  eligible  to  partiripetr  in  dw 
CnuB  A  Foster  £i^)fa)yee  Savings  Plao. 
Aside  from  tbe  Trustee,  the  other  named 
fiduciary  with  respect  to  the  Man  is  the 
Plan  Committee  (die  ConBittee). 
consisting  of  three  individiiais:  (a) 
Benjamin  D.  Wilcox,  Chairman  of  the 
Board  and  President  of  Blades;  (b)  fames 
W.  McOraA.  Execntfv*  Vice  President 
of  Blades;  and  (c)  Marianne  Ryan, 
Senior  Vice  President  of  Blades.  The 
Committee  has  investment  discretion  fof 
the  Plan  and  gives  investment 
instructiotta  to  die  Trastee.  However,  the 
Trustee  any  initiate  mvestments  for  the 
Plan  ailer  nNaming  within  a  diirty  day 
period  ei&er  ex^ilidt  or  tadt  approval 
from  the  Cn—ittin. 

2.  OuingliTl,  the  Pian  acquired  as  an 
investment  its  tan  peroeol  undivided 
beneficial  interest  in  the  Property.  The 
total  mxe  of  the  ftoperty  oonssts  of 
6.575  acres  of  raw  land  known  as  the 
Sintsbrook  Tract  located  in  Houston, 
Harris  County,  Texas.  IXL  Noonan  at 
Noenao  and  Conpany.  Hou^cin,  Texas 
aoquirad  legal  title  to  the  property  oa 
Manh  3. 1971.  as  trastee  f  er  a  ofsmber  of 
investors,  "■'•jhwfing  the  Plan. 

In  acquiriag  its  interest  in  the  ftupetly 
the  Plan  paid  a  total  of  $8^80053  of 
which  $7J0OO  was  in  principal  and 
$1,80(LS3  mm  in  hitenat.  in  addition, 
from  1972  throqgh  1«4.  die  Han  spent 
$3,330.18  for  expenses  in  maintaining  the 
Property.  These  expenses  indaded  sach 
items  as  insurance,  taxes,  accounting, 
advertising,  management  fees,  office 
expenses,  and  mowing  expenses.  Thos 
far,  the  Plan  has  expended  a  total  of 
$ll;93a71  in  nrqniriqg  and  maintaining 
its  ten  percent  andivided  beneficial 
interest  in  the  Property. 

3.  The  application  requests  an 
exenjption  fri>m  the  prohibited 
transaction  provisions  of  the  Act  in 
order  to  penait  the  sale  by  ^  Plan  of  its 
interest  in  the  Property  to  Blades  for 
cash  in  an  amount  not  leas  thai  the 
higher  of  either  SHJOO  or  the  £air 
market  value  of  die  Plan's  undivided  tai 
percent  beneficial  interest  in  tfie 
Property  on  the  date  of  die  sale.  This 
sale  wiU  netum  to  (be  Plan  at  Irast 
$a<000  more  than  its  proportionate  share 
of  tbe  I^toperty's  a{q>raised  fair  market 
vaUie  and  $2,360.31  more  than  it 
expended  in  acquiring  and  maintaining 
the  Property.  Futhemore,  the 
applicatimi  represents  that  «noe  tlw 
Plan  was  fronn  in  W78  and  no 
contributions  have  been  made  to  the 
Plan,  this  proposed  sale  of  the  Plan's 
interest  in  the  Projierty  will  not  cause 
the  Plan  to  exceed  the  liautations 
prescribed  by  section  415  of  the  Code. 
Mr.  Na  Gum  |eu.  IFAB,  ASA  of  Houston. 
Texas,  an  independent  niialifind 
appraiser,  detcaiBined.  as  of  June  5, 1985. 


that  the  £air  value  of  the  entire  hnperty 
is  SSSjOOe. -The  vahie  and  ose  of  the 
Property  is  affected  by  its  leoatien  hi 
fiood  piaia  and  floodway;  vesoltiag,  in 
the  City  of  Houston's  refesal  to  isstie  a 
building  permit  for  the  Property  and  *e 
inability  of  the  Flan  or  hit.  Noonaa  to 
sell  the  Property. 

4.  The  Trustee  represents  that  the 
proposed  sale  of  the  Proper^  by  tbe 
Plan  as  requested  in  the  app^if^tion  is 
administratively  Seaslble.  apjiropriate 
and  in  tbe  best  interests  of  tbe  Plan 
participants,  and  psotective  of  the  rights 
of  the  Ran  participants  and 
beneficiaries.  Id  msfciag  the 
determination  with  respect  to  the         . 
proposed  sale,  the  Trustee  represents 
that  It  reviewed  the  following 
information:  (a)  Ilie  independent 
appraisal  of  the  Property;  (b)  the 
expenditures  incuaied  in  acqairii^  and 
maintaining  the  Property  by  the  Plao:  (c) 
the  $14,300  vahiation  of  the  flan's 
interest  in  the  ftoperty  as  reported  by 
the  nan  in  its  last  annual  statenei^  (d) 
the  several  onsacceashtl  attea^its  to  sell 
the  Property;  {e)  the  iems  and 
condilioBs  of  thie  offer  to  panhase  the 
Property  by  fflades;  and  ({)  na  setting 
expenses  incnrmd  by  the  Han  in  the 
sale  of  its  iMo^at  m  the  lYapeity  to 
Blades.  FkvtfaennoR.  the  Trustee 
represents  the  proposed  sale  will  give 
the  Plan  needed  liquidity  and  diversity 
of  its  assets  and  translonn  a  drain  on 
Plan  assets  into  an  investment  with 
earnings. 

5.  In  summary,  the  application 
represents  that  die  pngrased  sale  meets 
the  statutory  criteria  of  section  408|a)  of 
the  Act  because:  {a)  The  cash  sale  of  the 
Property  to  Blades  wiH  permit  the  Plan, 
at  no  expense,  to  dispose  of  a  non- 
income  producing  asset  which  has  been 
incurring  a  drain  on  other  assets:  (b)  the 
sale  will  permit  the  Flan  to  recover  its 
investment  in  the  Property,  plus  »11 
expenses;  {cj  the  Plan  will  be  able  to 
overcome  its  mabnity  to  sell  its  interest 
in  the  Property  in  the  open-market;  and 
(d)  the  Flan  has  relied  upon  the  counsel 
of  its  Trustee  and  the  appraisal  of  the 
fair  market  value  of  the  Property  by  a 
qualified  independent  appraiser. 

For  Further  IninmMtion  Contact:  Mr. 
C.E.  Beaver  of  the  Oepartment. 
telephone  (202)  523-aB8L  (Hus  is  net  a 
toll-free  number.) 

The  Fulfafi^  ft  jawondd  Attorney  flJlK 
Plan  fthe  flan)  and  *e  FUbi^  ft 
Jawordd  Atlomsjr  ^snslan  Plan  and 
Timt  Agieemeut  \fim  Agnrion  Ilaii) 
Located  in  Houston,  Texas 


[ApplicatioB  Na.  TT  8887) 
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Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 197S).  If  Ae  exemption  is 
granted  the  restrictions  of  the  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  sale  by  the  Plan  of  24,570 
shares  of  M  Corp.  Common  Stock  (the 
Stock)  to  the  Pension  Plan,  provided  that 
the  sales  price  of  the  Stock  is  the  fair 
market  value  of  the  Stock  on  the  date  of 
sale. 

Summary  <rf  Facts  and  Bepresentations 

1.  The  Plan  is  a  defined  contribution 
plan  which  was  established  on  June  1, 
1985.  The  Han  has  approximately  153 
participants  as  of  July  8, 1985.  The 
Pension  Plan  is  a  defined  benefit  plan 
which  was  established  on  June  1, 1975. 
The  Pension  Plan  had  approximately  282 
participants  as  of  July  8, 1965.  Both  the 
Plan  and  the  Pension  PIfm  are  sponsored 
by  Fulbright  &  Jaworski  (the  Firm),  a 
partnership  engaged  in  the  practice  of 
law. 

2.  Prior  to  the  time  the  Pensimi  Man 
was  established,  the  Firm  maintained 
the  Fulbright  &  Jaworski  Attcnneys' 
Retirement  Plan  (the  Keogh  Plan),  a 
defined  contribution  plan  which  was 
established  on  May  4, 1964.  The  Keogh 
Plan  was  frozen  effective  June  1. 1975, 
and  the  Pension  Plan  was  substituted  in 
its  place.  Elective  June  1, 1985  the 
frozen  Keogh  Plan  was  merged  into  the 
Plan.  The  application  states  that  all  the 
assets  held  by  the  Keogh  Plan  are  in 
process  of  being  transferred  to  the  Plan. 

3.  IntarFirst  Bank.  Houston,  NA. 
(InterFirst),  is  the  trustee  of  the  Plan, 
and  MBank  Houston,  N.A.  (MBank)  is 
the  trustee  of  the  Pension  Plan.  MBank 
is  a  banking  subsidiary  of  MCorp„  a 
bank  holding  company  which  is  the 
issuer  of  the  Stock.  Prior  to  the  merger  of 
the  Keogh  Plan  and  the  Plan,  MBank 
was  trustee  of  the  Keogh  Plan.  The 
Slock,  currently  owned  by  the  Han,  was 
held  in  the  Keogh  Plan  before  the 
merger.  From  January  1968  to  November 
1979,  the  Keogh  Plan  purchased  a  total 
of  15.300  shares  of  the  Stock  at  a  total 
cost  of  $258,900.  Since  these  purchases, 
the  Stock  has  appreciated  and  split  to 
form  the  present  24,570  shares  held  by 
the  Plan  with  a  market  value  of 
approximately  $528,255  as  of  July  8. 
1966.  However,  the  Firm  and  Interi^rst 
believe  it  is  mappropriate  for  the  Stock 
to  be  held  by  the  Plan.  The  Plan 
provides  for  several  investment  funds 
between  which  participants  may  elect  to 
have  their  contributions  invested. 


The  applicant  states  that  because  of 
the  expected  size  of  the  equity  fund  in 
the  Plan,  the  Stock  will  represent  too 
high  a  percentage  of  the  assets  of  the 
equity  fund.  However,  the  applicant 
states  further  that  since  the  former 
participants  in  the  Keogh  Plan  are  all 
partidpanls  in  the  Pension  Plan,  the 
purchase  of  the  Stock  by  Ibe  Peoaien 
Plan  would  enable  those  former  Keogh 
Plan  participants  to  continue  to  benefit 
from  appreciation  of  the  Stock  along 
with  the  other  participants  of  the 
Pension  Plan. 

4.  The  applicant  proposes  that  the 
Man  sell  the  Stock  to  ^e  Pension  Plan 
for  cash  at  its  fair  market  value,  as 
determined  by  the  mean  between  the 
highest  and  lowest  selling  price  as 
evkJenced  by  published  quotations  on 
the  New  York  Stock  Exchange  (the 
Exchange)  as  of  the  date  of  the  sale.  No 
brokerage  commissions  will  be  charged 
on  the  transactifm.  The  applicant  states 
that  since  the  Stock  is  pretendy  held  by 
MBank  in  its  capacity  as  the  former 
trustee  of  the  Keo^  Man,  no  transfer 
fees  will  be  incurred  on  the  transaction. 

5.  Underwood,  Newhaua  &  Company 
(Unerwood)  has  been  engaged  to  act  as 
an  independent  fiduciary  for  the 
purchase  of  the  Stock  by  the  Pension 
Plan.  Underwood  represents  that  the 
purchase  of  the  Stock  is  in  the  best 
interest  of  the  Pension  Plan.  Underwood 
states  that  MCorp,  the  third  largest  bank 
holding  company  in  Texas  as  a  result  of 
the  acquisition  in  October  1984  of 
Southwest  Bancshares,  has  received 
Standard  &  Poor's  highest  quality  rating 
(A  +  ).  Underwood  has  reviewed  the 
terms  of  the  proposed  transaction  and 
states  that  the  purchase  price,  at  the 
mean  between  the  highest  and  lowest 
selling  price  on  the  Exchange  on  the 
date  of  the  salle.  will  be  at  fair  market 
value.  Further,  the  Stock  represents  only 
2.7%  of  the  assets  of  the  Pension  Plan. 
Thus,  Underwood  states  that  after  the 
proposed  purchase  the  Pension  Plan  will 
continue  to  have  sufficient 
diversification  of  assets  and  adequate 
liquidity  to  meet  its  current  pension 
obligations.  Underwood  has  been  given 
the  authority,  as  an  independent 
fiduciary,  to  act  on  behalf  of  the  Plan  to 
monitor  the  proposed  purchase  and  take 
all  appropriate  actions  to  safeguard  the 
interests  of  the  Pension  Plan  and  its 
participants  and  beneficiaries.  In 
addition,  Underwood  represents  that  it 
understands  and  acknowledges  the 
duties,  responsibihties  and  liabilities 
under  the  Act  in  acting  as  a  fiduciary 
with  respect  to  the  Pension  Plan. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  406(a)  of 


the  Act  because:  (a)  The  transaction  will 
be  a  one-time  cash  transaction;  (b)  the 
price  to  be  set  for  the  Stock  will 
represent  its  fair  market  value  on  the 
date  of  sale  as  evidenced  by  published 
quotations;  (c)  no  brokerage 
commissions  or  transfer  fees  will  be 
charged  upon  the  sale  or  purchase:  (d) 
InterFirst,  as  trustee  for  the  Plan,  and 
the  Firm  state  that  the  sale  of  the  Stock 
is  in  the  Plan's  best  interest;  and  (e) 
Underwood,  as  an  independent 
fiduciary  for  the  Pension  Han,  has 
determined  that  the  purchase  of  the 
Stock  is  in  the  best  interest  of  the 
Pension  Plan. 

For  Further  Information  Contact  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Charles  R.  Chung,  M.D.,  P.A.  Defined 
Benefit  Pension  Plan  (the  Plan),  Located 
in  AriingtoD,  Texas 

(Application  No.I>-6301] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  die  Act 
and  secticm  4975(c)(2)  of  tfie  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
^vnted  the  restrictions  of  section  40e(a), 
406(bKl)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  horn  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  an 
interest  in  Ninety  Four-Ten  Associates 
(the  Partnership)  to  Charies  R.  Chung. 
MX).  (Dr.  Chung),  a  fiduciary  with 
respect  to  the  Man,  provided  that  (1) 
The  sales  price  is  not  less  than  the  fair 
market  value  of  the  interest  in  the 
Partnership  on  the  date  of  sale;  and  (2) 
the  Partnership  executes  appropriate 
documents  that  reflect  the  substitution 
of  Dr.  Chung  as  a  partner  and 
acknowled^  that  the  Plan  has  been 
absolved  and  released  of  any  further 
and  continuing  obligations  in  connection 
with  the  Partnership. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  approximately  five  participants.  As 
of  May  31, 1965,  the  approximate  fair 
market  value  of  the  assets  of  the  Plan 
was  $886,369.19.  Dr.  Chung  is  the 
principal  shareholder  of  Charies  R. 
Chung,  M.D.,  PA.,  the  sponsor  of  the 
Plan  (the  Plan  Sponsor). 

2.  hi  October  1964,  die  I^an 
contributed  $100,000  in  capital  entered 
into  a  general  partnership  agreement 
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(the  Agreement),  and  acquired  a  one- 
eighth  (V^)  general  partnership  interest 
in  the  Partnership.  The  Partnership  was 
fonned  for  the  purpose  of  acquiring  title 
to  and  managing  an  improved  multi- 
family  rental  property  (the  Property) 
located  at  94-10  69th  Avenue.  Rego 
Park,  New  York.  New  York  11374.  Prior 
to  the  closing  date  of  November  2, 1984 
on  the  purchase  of  the  Property,  the  Plan 
bought  an  additional  one  thirty-second 
[Vaz]  interest  for  $25,000  from  a  partner 
in  the  Partnership  who  was  unrelated  to 
the  Plan  or  Plan  Sponsor.  Subsequently, 
the  Plan  paid  $6,250  as  its  pro  rata  share 
of  the  Partnership's  closing  costs  on  the 
Property. 

3.  The  Plan  now  proposes  to  sell  its 
current  interest  in  the  Partnership  to  Dr. 
Chung  in  order  to  obtain  cash  which  can 
by  used  to  further  diversify  the  holdings 
of  the  Plan.  In  addition,  the  cash 
proceeds  from  the  sale  could  be  utilized 
to  meet  benefit  funding  needs  without 
the  necessity  of  liquidating  other  Plan 
assets. 

4.  In  accordance  with  the  Agreement 
which  provides  the  Partnership  with  a 
right  of  first  refusal  on  certain  transfers 
of  a  Partnership  interest,  the  Plan 
offered  to  sell  its  interest  in  the 
Partnership  to  Sung  Hwan  Kim  in  his 
capacity  as  the  managing  partner  of  the 
Partnership,  for  a  cash  price  of  $141,132. 
As  of  August  27. 1985.  the  Partnership 
had  not  responded  to  the  Plan's  offer 
within  the  thirty  day  time  hmit  specified 
under  the  terms  of  the  Agreement. 
Inasmuch  as  the  Partnership  has  not 
timely  elected  to  purchase  the  Plan's 
interest  in  the  Partnership,  Dr.  Chung 
represents  that  he  is  free  to  proceed 
with  his  proposal  to  buy  the  Plan's 
interest  for  the  same  price  offered  to  the 
Partnership.  It  is  represented  that  Dr. 
Chung  has  requested  a  written  release 
from  the  Partnership  of  its  option  to 
purchase  the  Plan's  interest. 

5.  Mr.  Sanders  A.  Kahn.  Ph.D.  C.R.E.. 
and  S.B.E.A.  (Mr.  Kahn).  president  of 
Sanders  A.  Kahn  Associates.  Inc.. 
located  at  341  Madison  Avenue.  New 
Yorii.  New  York,  has  valued  the 
Property,  as  of  June  25. 1965.  at 
$2,400,000.  Mr.  Kahn  represents  that  he 
is  independent  of  the  Plan  and  the 
partners  in  the  Parti>ership  and  that  he 
has  no  present  or  contemplated  future 
interest  in  the  Property.  In  addition.  Mr. 
Kahn  has  experience  since  1939  in 
appraising  real  estate,  and  is  a  member 
of  and  in  some  cases  officer,  director, 
and/or  committee  chairman  of 
professional  organizations  such  as  the 
American  Society  of  Real  Estate 
Counselors.  American  Society  of 
Planning  Officials,  the  Society  of  Real 


Estate  Appraisers,  and  the  Columbia 
Society  of  Appraisers. 

6.  Mr.  Gaylon  MayHeld,  IFA-CRA 
(Mr.  Mayfield)  of  Mayfield  Realtors- 
Appraisers,  located  at  2312  Municipal 
Parkway,  Bedford,  Texas,  has  reviewed 
the  Agreement  and  Mr.  Kahn's  appraisal 
of  the  Property  and  has  determined  that 
as  of  July  1, 1985,  the  Plan's  interest  in 
the  Partnership  was  worth 
approximately  $141,132.  In  reaching  this 
value  Mr.  Mayfield  first  determined  the 

.equity  value  [Equity  Value)  on  the 
Property  to  be  $903,244.  This  value  was 
calculated  by  subtracting  the 
outstanding  balance  of  $1,496,756.  as  of 
July  1. 1985.  on  the  mortgage  on  the 
Property  from  the  value  of  the  Property 
of  $2.400.00a  as  of  June  25, 1985,  as 
determined  by  Mr.  Kahn.  Mr.  Mayfield 
represents  that  the  value  of  the  Plan's 
fractional  ownership  in  the  Partnership 
is  the  product  of  the  Equity  Value  of  the 
Property  multiplied  by  the  Plan's 
percentage  of  interest  in  the  Partnership. 
Mr.  Mayfield  represents  that  his 
experience  appraising  real  property 
since  1970  qualifies  him  to  appraise  the 
Partnership  whose  sole  asset  consists  of 
the  Property.  Mr.  Mayfield  is  also  a 
member  of  the  Society  of  Real  Estate 
Appraisers,  the  National  Association  of 
Review  Appraisers,  and  is  certified 
through  December  31, 1989,  under  the 
mandatory  program  of  continuing 
education  for  members  of  the  National 
Association  of  Independent  Fee 
Appraisers.  Mr.  Mayfield  certifies  his 
independence  in  that  he  has  no  present 
or  contemplated  future  interest  in  the 
Partnership  nor  is  his  compensation 
contingent  upon  the  estimated  value  of 
the  Partnership. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a]  of  the 
Act  because: 

(a)  the  sale  of  the  Partnership  interest 
will  be  a  one  time  transaction  for  cashi 

(b)  the  Plan  will  not  incur  expenses  on 
the  sale; 

(c)  the  Plan  will  be  able  to  invest  the 
proceeds  from  the  sale  so  as  to  improve 
the  diversity  and  liquidity  of  the  Plan's 
assets; 

(d)  the  sales  price  is  the  fair  market 
value  of  the  Partnership  interest  as 
determined  by  a  qualified  independent 
appraiser  and 

(e)  the  Plan  will  obtain  a  profit  of 
$9,882  on  the  sale  of  its  interest  in  the 
Partnership. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  aHect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  D.C..  this  14lh  day 
of  November,  1965. 

Elliot  I.  Daniel, 

Assistant  Administrator  for  Regulations  and 
Interpretations,  Office  of  Pension  and 
Welfare  Benefit  Programs,  Department  of 
Labor 

(FR  Doc.  85-27590  Filed  11-18-65;  8:45  am] 

MLLINO  COOE  46tO-2»4l 


fi! 


/  VaL  5ft  Na  223  /  Tueiday.  November  19,  MSB  /  Notkw« 


MMiaAi 


47145 


NATIONAL  ARCHIVEft  AND  REOOROS 
ADMINISTRATION 

AvailabWty  of  PropoMd  RMords 


AQENCV:  National  Ardtives  and  RecomiB 
Admiabtratkn,  Offim  of  Records 

Adminittntioii. 

action:  Notke  of  avaifabflity  of 
proposed  records  schedules;  request  for 
conumats. 

SUMMHIIV.  The  National  Archives  and 
Reoords  Administration  (NARA) 
publiahes  a  notice  at  least  once  monthly 
of  all  agency  recants  schedules 
(requests  for  records  disposition 
authority)  whkh  include  records 
propooed  Sta  disposal  The  fint  notice 
was  published  on  April  1,  IWS.  Reoords 
schedules  identify  records  of  contimring 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 
U.S.C  3303a(a). 

DAtc:  Comments  must  be  received  in 
writing  OB  or  before  January  21, 1966. 
ADDNCIIb  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NIR),  NatiiMial  Archives  and  Records 
Administration,  Washington,  DC  2040a 
Requestors  must  cite  the  Control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 
Copies  of  the  schedules  are  also 
available  for  public  inspection  during 
the  comment  period  at  the  Office  of  the 
Federal  Register,  Room  8401. 1100  L 
Street,  NW.,  Washington,  DC  20408. 
SUPPUMBffTMIV  wrow—Tioii.  Each 
year  U,S.  government  agencies  create 
billions  of  records  in  the  form  of  paper. 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records,  Federal  agencies  prepare 
records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive;  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  onfy 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 


The  montfily  public  aotloe  identtlRes 
the  Federal  agencies  md  their 
appnqniate  subdivisions  requesting 
dispoitioB  authority,  indudes  a  control 
number  assigned  to  each'  schedule,  and 
briefly  idottifies  tfie  recmds  scheduled 
for  dispesd.  The  complete  records 
schedide  contains  additional 
information  about  the  records  and  their 
disposition.  AddHonal  information 
about  the  disposition  process  will  be 
furnished  with  each  copy  of  a  records 
schedule  requested. 

Schedules  PMdmg  Appimai 

1.  Department  of  the  Interior,  OfBce  of 
Geography  (NCZ-3Z4-85-1).  Copies  of 
Antarctic  aerial  photographic  prints, 
194ft-47. 

2.  Department  of  the  Air  Fwce,  (NCl- 
AFU-85-18).  Mail  movemrat  records. 

3.  Department  of  the  Air  FcHve,  (NCl- 
AFU-II5-19.  Mail  administration 
records. 

4.  Central  Intelligence  Agency  (NCl- 
263-84-6).  The  CIA  schedule  is 
classified  in  the  interest  of  national 
security  pursuant  to  Executive  Order 
12356  and  is  fnrtfier  exempt  firom  public 
disclosure  pursuant  to  the  National 
Secmity  Act  of  1974,  50  U.&C.  403(d)(3). 
and -the  CIA  Act  of  1949, 40  U.S.C.  403g. 

5.  Defense  Investigative  Service  (NCl- 
446-85-1).  Administativs  records 
relating  to  routine  legal  matters, 
communications  equipment 
accountability,  trafaiing  costs, 
information  requests,  mail  receipts, 
strength  reports,  industry  personnel,  and 
investigation  woridoad  time  reports. 

8.  Federal  Judiciary.  U.S.  Circuit. 
District,  Bankruptcy,  and  other  Federal 
Courts,  (Nl-21-8»-l).  Case  files  of  the 
U.S.  Claims  Courts,  exclusive  of  case 
files  relating  to  Indians. 

7.  General  Services  Administration, 
Information  Security  Ovosight  Office 
(NCl-269-84-3).  Complaints  and 
suggestions,  reclassification  actions, 
reports  of  security  violations  and 
infiractions,  training  materials,  and 
litigation  files. 

8.  Department  of  the  Treasury,  U.S. 
Secret  Service,  (NCl-87-85-1).  lime  and 
attendance  records  including  employee 
activity  reports  used  in  compilation  of 
pension  benefits. 

Dated:  November  13, 198S. 
Frank  G.  Bucke, 
Acting  Archivist  of  the  United  States. 

[FR  Doc.  85-27536  Filed  11-18-85: 8-.45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmeS 


n  Institute  of  Museum  Services. 

actnm:  Notice  of  Information 
Collection. 


;  The  Institute  of  Museum 
Services  (MS)  has  submitted  the 
following  cdlection  requirement  to  OMB 
for  review  and  clearance  under  die 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C  Chapter  35). 

Copies  of  dds  submission  are 
avaflable  at  IMS  from  Theresa  Michel. 
Public  Affairs  Officer,  (202)  785-0536. 
Send  comments  to  Joe  Lackey,  Office  of 
Management  and  Budget  Room  3208. 
NEOa  Washington.  DC  20503. 
Title:  1986  Conservation  Prefect  Support 

Oant  Application  and  Information 
Form  No.:  IMS  104 
Action:  Revision 

Respondents:  Non-Profit  Institutiens 
Estimated  Annual  Burden  Hours:  600 

Respondents.  9,000  Hours. 
MmOm  Erfwafdb  HaciiMm. 
Acting  DirBctor,  Institute  ofAfuseam  Services. 
[FR  Doc  85-27533  FUed  11-18-85;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

neviMO  poacj  on  use  or  wiiniaw  ei 
NSF-Sponsored  Research 

AQCMCV:  National  Science  Foundation 

(NSF). 

ACnOM:  Notice  of  Revision  of  section 

713.  NSF  Grwit  Policy  Manual  (hJSF  77- 

47,  Revised  4-15-83),  Regardhig  Use  of 

AniBiab  in  NSF-sponsored  Research. 


r  Section  713  of  the  NSF  Grant 
PoUcy  Manual  is  being  revised  to 
coordinate  the  NSF  poBcy  on  the  use  of 
animals  in  NSF-sponsored  research  with 
the  Public  Health  Service  revised 
"Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions''  and  with  the  "U.S. 
Government  Principles  for  dM 
Utilization  and  Care  of  Vertebrate 
Animals  Used  in  Testing.  Research,  cmd 
Training." 

DATE:  The  revised  policy  becomes 
effective  december  31, 1985. 
FOR  FUMTNCII  INFOmiATION  CONTACT: 
E>r.  Bruce  L  Umminger,  Division  of 
cellular  Biosciences.  National  Science 
Foundation,  Washington,  DC  20550,  202- 
357-7905  (this  is  not  a  toll-free  number). 
SUPKEMENTARV  INFOMIATKM:  The 
National  Science  Foundation  intends  to 
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unplemeBt  a  revised  policy  for  the  use  of 
vertebrate  animals  in  NSF-sponsored 
research.  A  revision  is  necessary  at  this 
time  because  the  Public  Heahh  Service, 
with  which  the  NSF  has  coordinated  its 
animal  welfare  policy  in  the  past,  has 
recently  issued  a  revised  "Policy  on 
Humane  Care  and  Use  of  Laboratory 
Animals  by  Awardee  Institutions."  The 
revised  NSF  policy  will  be  coordinated 
with  this.  In  addition,  the  Office  of 
Science  and  Technology  Policy  has 
issued  "U.S.  Government  Principles  for 
the  Utilixation  and  Que  of  Vertebrate 
Animals  Used  in  Testing.  Research,  and 
Training."  The  NSF  endorses  these 
principles  and  will  now  require  that  its 
grantees  comply  with  them. 

The  revised  language  for  Section  713 
of  the  NSF  Grant  Policy  Manual  is  as 
follows: 

713.  Use  of  Animals  in  Research 

a.  The  p^ntee  is  responsible  for  the 
humane  care  and  treatment  of 
vertebrate  animals  used  in  research, 
development  and  related  activities 
supported  by  NSF  grants. 

b.  Any  grantee  performing  research  on 
vertebrate  animals  will  comply  with  the 
Animal  Welfare  Act  (Pub.  L  88-^544. 
1968.  as  amended  (Pub.  L  91-579  and 
Pub.  L  94-279).  7  U.S.C.  2131  et  seq.)  and 
the  regulations  promulgated  thereunder 
by  the  Secretary  of  Agriculture  (CFR, 
Title  a  Subchapter  A.  Parts  1.  2. 3.  and 
4)  pertaining  to  the  care,  handling,  and 
treatment  of  vertebrate  animals  held  or 
used  for  research,  teaching,  or  other 
activities  supported  by  Federal  awards. 
The  grantee  is  expected  to  ensure  that 
the  guidelines  described  in  NIH 
PubUcation  No.  85-23  (Revised  1965). 
Guide  few  the  Care  and  Use  of 
Laboratory  Animals,  are  followed  and 
to  comply  wfith  the  "U.S.  Government 
Principles  for  the  Utilization  and  Care  of 
Vertebrate  Animals  Used  in  Testing, 
Research,  and  Training"  (included  as  an 
appendix  to  the  NIH  Guide). 

c  Before  a  grant  involving  the  use  of 
vertebrate  animals  can  be  made,  NSF 
must  receive  a  statement  that  the 
research  has  been  reviewed  and 
approved  by  the  appropriate 
Institutional  Animal  Care  and  Use 
Committee  at  the  grantee  organization, 
and  that  the  grantee  by  general 
assurance  to  HHS  assures  NSF  that  it 
will  comply  with  the  Public  Health 
Service  PoUcy  on  Humane  Care  and  Use 
of  Laboratory  Animals  by  Awardee 
Institutions.  This  statement  needs  to  be 
received  well  before  final  processing  of 
an  award,  and  should  be  included  in  the 
research  proposal  submitted  to  the  NSF. 
Applications  from  institutions  not 
having  a  general  assurance  on  file  with 
HHS  will  first  be  reviewed  for  scientific 


merit  If  a  decision  to  support  the 
proposal  is  reached.  NSF  will  arrange 
for  a  special  assurance  to  be  negotiated. 

d.  For  proposals  submitted  to  NSF 
involving  the  use  of  vertebrate  animals, 
sufficient  information  should  be 
provided  to  allow  for  evaluation  in 
respect  to  the  choice  of  species,  the 
number  of  animals  to  be  used,  and  any 
necessary  exposure  of  animals  to 
discomfort  pain,  or  injury.  All  such 
proposals  should  have  the  "Animal . 
Welfare"  box  checked  on  the  cover 
page. 

e.  The  grantee  may  request 
registration  of  its  facility  and  a  current 
listing  of  licensed  dealers  from  the 
Regional  Office  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
USDA.  for  the  region  in  which  the 
research  facility  is  located.  The  location 
of  the  appropriate  APHIS  Regional 
Office,  as  well  as  information 
concerning  this  program,  may  be 
obtained  by  contacting  the  Senior  Staff 
Officer.  Animal  Care  Staff.  USDA/ 
AKilS,  Federal  Center  Building, 
Hyattsville.  Maryland  20782.  Single 
copies  of  the  NIH  Guide  are  available 
from  the  Division  of  Research 
Resources,  Building  31,  Room  4B59,  NIH. 
Bethesda,  Maryland  20892;  single  copies 
of  the  PHS  Policy  on  Humane  Care  and 
Use  of  Laboratory  Animals  by  Awardee 
Institutions  are  available  fi^m  the  Office 
for  Protection  from  Research  Risks. 
Building  31.  Room  4B09.  NIH.  Bethesda. 
Maryland  20892. 

Dated:  November  12. 1985. 
David  T.  KingsiMiry. 

Assistant  Director,  Biological,  Behavioral, 

and  Social  Sciences. 

(PR  Doc.  85-27467  Filed  11-18-85;  8:45  am) 
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NUCLEAR  REQULATORY 
COMMISSION 

[Ooefcet  No.  50-309] 

MakM  Yankee  Atomic  Fewer  Co. 
(Maine  Yankee  Atomic  Povver  Statton); 
leeuance  of  Director's  Decision  Under 
10  CFR  2.206 

The  Office  of  Nuclear  Reactor 
Regulation  has  considered  pursuant  to 
10  CFR  2.206  alleged  equipment 
qualification  deficiencies  at  the  Maine 
Yankee  Atomic  Power  Station  identified 
in  the  "Comments  on  Rule  Regarding 
Environmental  Qualification  of 
Electrical  Equipment:  Removal  of  June 
30, 1982  Deadline"  filed  with  the 
Commission  by  the  State  of  Maine 
(Petitioner)  on  June  28, 1984.  The 
Petitioner  included  as  a  concern  that 


specific  items  of  electrical  equipment  for 
certain  facilities  had  not  been  found 
environmentally  qualified  in  a  Technical 
Evaluation  Report  prepared  by  the 
Franklin  Research  Center  for  the  NRC  in 
1983. 

U]}on  review  of  information  pertaining 
to  these  items  and  the  information 
provided  by  the  Petitioner,  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  has  determined  that  the 
concerns  identified  by  the  Petitioner 
have  been  adequately  addressed.  The 
reasons  for  the  Director's  conclusions 
are  contained  in  the  "Director's  Decision 
Under  10  CFR  2.206"  (DD-85-17)  which 
is  available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street.  N.W.,  Washington.  D.C. 
and  the  Local  Public  Document  Room 
for  the  Maine  Yankee  Atomic  Power 
Station,  located  at  the  Wiscasset  Public 
Library.  High  Street  Wiscasset  Maine 
0457a 

A  copy  of  the  Decision  will  be  filed 
with  the  Office  of  the  Secretary  of  the 
Commission  for  Commission  review  in 
accordance  with  10  CFR  2.20e(c).  As 
provided  in  this  regulatioa  Uie  Decision 
will  become  the  final  action  of  the 
Commission  twenty-five  (25)  days  after 
issuance,  unless  the  Commission  on  its 
own  motion  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  November.  1985. 

For  the  Nuclear  Regulatory  Commission. 

Danell  G.  Eisenhut 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  85-27593  Filed  11-18-85;  8:45  am] 
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[Docket  Na  70-3027] 

Hnding  of  No  Significant  Impact; 
Issuance  of  Special  Nudear  Materials 
Lteenae  Na  8NM-1963;  Pul>lk:  Service 
Company  of  New  Hampeliire  et  at, 
Rockingham  County,  NH 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  the  issuance  of  Special 
Nuclear  Materials  License  No.  SNM- 
1963  to  the  Public  Service  Company  of 
New  Hampshire.  The  United 
Illuminating  Company,  Massachusetts 
Municipal  Wholesale  Electric  Company, 
New  England  Power  Company,  Central 
Maine  Power  Company,  "The 
Connecticut  Light  and  Power  Company, 
Canal  Electric  Company,  Montaup 
Electric  Company,  Bangor  Hydro-. 
Electric  Company,  New  Hampshire 
Electric  Cooperative,  Inc..  Central 
Vermont  Public  Service  Corporation. 
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Maine  Public  Sejvice  Company. 
Fitchburg  Gas  and  Electric  Light 
Company,  Vermont  Electric  Generation 
and  Transmission  Cooperative,  Taunton 
Municipal  Lighting  Plant,  and  Hudson 
Light  and  Power  Department  (the 
appUcants)  for  the  Seabrook  Station, 
Unit  1,  located  in  Rockingham  County, 
New  Hampshire. 

Environmental  Aasessment 

Identification  of  Proposed  Action 

The  proposed  action  would  authorize 
the  applicants  to  receive,  possess, 
inspect,  and  store  special  nuclear 
materials  in  the  form  of  unirradiated 
assemblies.  In  addition,  the  license 
would  also  authorize  the  applicants  to 
receive,  possess,  inspect,  and  use  other 
radioactive  materials  in  the  form  of 
irradiation  test  capsules  containing  U- 
238  and  Np-2^7,  incore  flssion  chambers 
and  excore  detectors  containing 
uranium  enriched  in  U-235,  and  sources 
containing  Pu-238,  U-235  and  U-238. 
Because  the  neutron  sources,  detectors 
and  fission  are  sealed  and  contain  only 
small  amounts  (gram  quantities)  of 
nuclear  material,  storage  and  use  of 
these  materials  will  pose  no  threat  to  the 
environment.  Therefore,  the  discussion 
below  will  be  limited  to  assessing  the 
potential  for  environmental  impacts 
resulting  from  the  handling  and  the 
storage  of  new  fuel  at  Seabrook,  Unit  1. 

The  Need  for  the  Proposed  Action 

The  proposed  license  will  allow  the 
applicants  to  receive  and  store  fresh  fuel 
prior  to  issuance  of  the  Part  50  operating 
license  in  order  to  inspect  the  fuel  and  to 
finalize  fuel  preparation  needed  to  load 
the  fuel  into  the  reactor  vessel.  Actual 
core  loading,  however,  will  not  be 
authorized  by  the  proposed  license. 

Environmental  Impacts  of  the  Proposed 
Action 

A.  Nuclear  Criticality  and  Radiation 
Safety.  Once  at  Seabrook,  Unit  1,  the 
new  ftiel  may  be  temporarily  stored  in 
shipping  containers  in  the  rail  bay  and 
the  new  fuel  shipping  container  area 
prior  to  the  placement  in  their 
designated  storage  locations:  new  fuel 
storage  area  and  the  spent  fuel  pool.  The 
shipping  container  array  to  be  utilized  at 
Seabrook,  Unit  1,  has  been  analyzed 
under  all  degrees  of  water  moderation 
and/or  reflection  tmd  found  to  be 
critically  safe. 

Upon  removal  of  the  fuel  assemblies 
from  the  shipping  containers,  they  are 
inspected  and  surveyed  for  any  external 
contamination.  Assuming  no 
contamination  is  found,  the  assemblies 
are  transferred  to  their  designated 
storage  location.  Criticality  safety  of  the 


storage  locations  (new  fuel  and  spent 
fuel  racks)  is  maintained  by  limiting  the 
Interaction  between  adiaoent  hiel 
assemblies.  This  is  accomplished  in  the 
new  fuel  storage  area  such  that  a    -. 
maximum  of  12  fuel  assemblies  aie  ■  .'■■ 
stored  in  new  fuel  racks  in  a 
checkerboard  pattern:  the  four  storage 
locations  adjacent  to  each  new  fuel 
assembly  are  vacant.  Interaction 
between  fuel  assemblies  stored  in  the 
spent  fuel  racks  is  limited  by  the 
presence  of  sheets  of  neutron  poison 
securely  fastened  to  all  four  sides  of 
each  storage  location.  Therefore,  nuclear 
criticality  safety  of  die  storage  racks  is 
assured. 

Since  the  fresh  assemblies  are  sealed 
sources,  the  principal  exposure  pathway 
to  an  individual  is  via  external 
radiation.  For  low-enriched  uranium  fuel 
(<4  percent  U-235  enrichment),  the 
exposure  level  to  an  individual  standing 
1  foot  from  the  surface  of  the  fuel  would 
be  less  than  25  percent  of  the  maximum 
permissible  exposure  specified  in  10 
CFR  20.  In  addition,  the  applicants  are 
committed  to  establishing  a  program  for 
maintaining  general  public  exposure  as 
low  as  reasonably  achievable. 
Therefore,  the  staff  has  concluded  that 
the  applicants'  requested  operations  can 
be  carried  out  with  adequate  protection 
of  the  public  and  environment. 

Only  a  small  amount,  if  any,  of 
radioactive  waste  (e.g.,  smear  papers 
and/or  contaminated  packaged 
material)  is  expected  to  be  generated  as 
a  result  of  fuel  handling  and  storage 
operations.  Any  waste  that  is  produced 
will  be  properly  stored  onsite  until  it  can 
be  shipped  to  a  Ucensed  facility. 

B.  Transportation.  lit  the  event  the 
applicants  must  return  the  fuel  to  the 
fuel  fabricator,  all  packaging  and 
transport  of  fuel  will  be  in  accordance 
witii  10  CFR  Part  71.  No  significant 
external  radiation  hazards  are 
associated  with  the  unirradiated  fuel 
because  the  radiation  level  from  the 
clad  fuel  pellets  is  low  and  because  the 
shipping  packages  must  meet  the 
external  radiation  standards  in  10  CFR 
Part  71.  Therefore,  shipment  of 
unirradiated  fuel  by  the  applicants  is 
expected  to  have  an  insignificant  impact 
upon  the  environment. 

C.  Accident  Analysis.  In  the  unlikely 
event  that  an  assembly  (either  within  or 
outside  its  shipping  container)  is 
dropped  during  transfer,  fuel  cladding  is 
not  expected  to  rupture.  Even  if  the  fuel 
rod  cladding  were  breached  and  the 
pellets  were  released,  an  insignificant 
environmental  impact  would  result.  The 
fuel  pellets  are  composed  of  a  ceramic 
UOi  that  has  been  pelletized  and 
sintered  to  a  very  high  density.' In  this 
form,  release  of  U0«  aerosol  is  unlikely 


except  under  conditions  of  deliberate 
grinding.  Additionally,  UOt  is  soluble 
only  in  acid  solution  so  dissolution  and 
release  to  the  environment  are 
extremely  unlikely. 

D.  Conclusion.  The  environmental 
impacts  associated  with  the  handling 
and  storage  of  new  fuel  at  Seabrook. 
Unit  1.  are  expected  to  be  insignificant 
Essentially  no  effluents,  liquid  or 
airborne,  will  be  released  and 
acceptable  controls  will  be  implemented 
to  prevent  a  radiological  accident. 
Therefore,  the  staff  concludes  that  there 
will  be  no  significant  impacts  associated 
with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  would  be  to 
deny  the  requested  license.  Assuming 
the  operating  license  will  eventually  be 
issued,  denial  of  the  storage  only  license 
would  merely  postpone  new  fuel  receipt 
at  Seabrook,  Unit  1.  Although  denial  of 
the  Special  Nuclear  Materials  License 
for  Seabrook.  Unit  1.  is  an  alternative 
available  to  the  Commission,  it  would 
be  considered  only  if  significant  issues 
of  public  health  and  safety  could  not  be 
resolved  to  the  satisfaction  of  regulatory 
authorities  involved. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Commission's  Final 
Environmental  Statement  (NUREG- 
0895)  dated  December  1962  related  to 
this  facility. 

Agencies  and  Persons  Consulted 

The  Commisson's  staff  reviewed  the 
applicants'  request  of  August  1, 1985, 
and  its  supplement  dated  October  24, 
1965,  and  did  not  consult  other  agencies 
or  persons.  'K  - 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  issuance  of  Special  Nuclear 
Materials  License  No.  SNM-19e3.  On  the 
basis  of  this  assessment  the 
Commission  has  concluded  that 
environmental  impacts  created  by  the 
proposed  licensing  action  would  not  be 
significant  and  does  not  warrant  the 
preparation  of  an  Environmental  Impact 
Assessment  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC. 
Copies  of  the  Environmental 
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Auestment  may  be  obUuned  by  calling 
(301>427-4510  or  by  writing  to  tbe 
Uranium  Fuel  Lioensiag  Branch,  Division 
of  Fuel  Cycle  end  Material  Safety,  U.& 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

Dated  at  Silver  Spring.  Maryland,  this  Bth 
day  of  November  1985. 

For  the  Nuclear  Regulatory  Commiuion. 
W.T.  Cmw. 

Acting  Chief.  Uranium  Fuel  Licensing  Branch, 
Division  of  Fuel  Cycle  and  Material  Safety, 
NMSS. 

|FR  Doc  85-27504  Filed  11-18-65;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safe^ianls  Subcommittaa  on  Decay 
Heat  Removal  Systems;  Meeting 

The  ACRS  Subcommittee  on  Decay 
Heat  Removal  Systems  will  hold  a 
meeting  on  December  2  and  3, 1965. 
Room  1046. 1717  H  Street.  NW. 
Washington.  DC 

To  the  extent  practical  the  meeting, 
will  be  open  to  public  attendance, 
however,  a  portion  of  the  meeting  on 
December  3  tvill  be  closed  to  discuss 
material  relating  to  plant  safeguards  and 
security. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Monday.  December  2. 1965— 12:30 p.m. 

until  the  conclusion  of  business 
Tuesday.  Decembers,  1985— 8:30  ajn. 
until  the  conclusion  of  business 

On  December  2  the  Subcommittee  will 
discuss  the  issue  of  AFW  reliability,  and 
on  December  3  the  Subcommittee  will 
continue  the  review  of  the  NRR 
resolution  position  for  USl  A-45. 
"Shutdown  Decay  Heat  Removal 
Requirements." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicale  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  he 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 


The  Subcommittee  will  then  hear 
presentations  by  and  Ih^  discussions 
with  representatives  of  the  NRG  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Paul  Boehnert  (telephone  202/634-3287) 
between  8:15  a.m.  and  5D0  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
jiJianges  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  November  14. 1985. 

MkMton  W.  liiMikiii. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  8&-27S8e  Filed  11-18-85;  8:45  am] 


Advisory  Committae  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  October  22. 1965  (50 
FR  42808).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Conunittee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  hsted  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
December  1985  ACRS  full  Committee 
meeting  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Office  of  the 
Excutive  Director  of  the  Committee 
(telephone  202/634-3265.  ATTN: 


Barbara  Jo  White)  between  8.15  a.m. 
and  5:00  p.m..  Eastern  Time. 

ACRS  Suboonnittee  maedi^ 

Emergency  Core  Cooling  Systems, 
November  22, 1985,  Washkigton,  DC. 
The  Subcommittee  will  review  selected 
portions  of  the  NRC  Research  Program 
on  reactor  thermal  hydraulics  for  the 
ACRS  Report  to  the  Congress  on  the  FY 
1987  budget. 

Human  Factors,  November  25  and  26. 
1985.  Washington.  DC  The 
Subcommittee  will  complete  Its  review 
of  current  reactor  operator 
requalificafion  procedures  and  initiate 
review  of  proposed  final  rulemaking  on 
10  CFR  55  and  three  related  Regulatory 
Guides. 

Decay  Heat  Removal  Systems, 
December  2  (P.M.  only)  and  3, 1985, 
Washington.  DC.  On  December  2  the 
Subcommittee  will  discuss  the  issue  of 
AFW  reliability,  and  on  December  3  the 
Subcommittee  will  continue  the  review 
of  the  NRR  resolution  position  for  USI 
A-45,  "Shutdown  Decay  Heat  Removal 
Requirements." 

Qualification  Program  for  Safety- 
Related  Equipment,  December  4. 1985. 
Washington,  DC— Postponed. 

Joint  Safety  Philosophy,  Technology, 
and  Criteria  and  Reliability  and 
Probabilistic  Assessment,  December  4, 
1985  Washington.  DC.  The 
Subcommittees  will  meet  with  the  EDO 
and  discuss  outstanding  issues  relating 
to  the  NRC  position  on  a  revised  Safety 
Goal  Policy,  the  status  of  the  NRC  Staff 
ongoing  work  on  plant  specific  RRAs. 
and  the  Millstone  1  PRA. 

Emergency  Core  Cooling  Systems. 
December  10  and  11, 1985,  Palo  Alto, 
CA.  The  Subcommittee  will  continue  the 
review  of  the  joint  NRC/B&WOG/EPRI/ 
B&W  joint  1ST  Program.  A  visit  is 
planned  to  the  EPRI-sponsored  facilities 
supporting  this  program  at  the  Stanford 
Research  Institute  and  Science 
Applications,  Inc. 

Quality  and  Quality  Assurance  In 
Design  and  Construction,  December  13, 
1985,  Washington.  DC.  The 
Subcommittee  will  discuss  with  the  NRC 
Staff  such  programs  as  CAT,  IDVP,  IDI, 
and  readiness  review  to  ensure  quality 
in  nuclear  plant  design  and  construction. 
Further,  a  discussion  with  the  Staff  of 
their  program  to  deal  with  allegations  at 
the  OL  stage  (i.e.,  Comanche  Peak). 
Emphasis  should  be  on  comparing  the 
resources  required  by  the  various 
programs  and  the  effectiveness  of  the 
programs  in  assuring  quality  of  plant 
design,  construction  and  readiness  for 
operation. 

Davis  Besse,  December  27. 1985 
Washington.  DC.  The  Subcommittee  will 
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review  start-up  activities  for  Davis 
Besse. 

Qualification  Program  for  Safety- 
Related  Equipment,  January  6, 1086, 
Washington,  DC.  The  Subcommittee  will 
discuss  resolution  and  implementation 
ofUSIA-46. 

Reactor  Operations.  January  7, 1986, 
Washington,  DC.  The  Subcommittee  will 
hear  an  update  on  the  New  LER  system 
and  will  review  recent  operating 
experience. 

Joint  Waste  Management  and  Reactor 
Radiological  Effects,  January  15, 16  and 
17. 1906,  Washington,  DC  The 
Subcommittee  will  review:  (1)  EPA's 
Low-Level  Waste  Standards  (currently 
being  developed),  (2)  Regulatory  Exempt 
Radiation  Levels  [de  minimis  levels). 
and  (3)  other  topics  yet  to  be  identified 
In  support  of  NMSS/WM  High-Level 
Waste  Management  Program. 

Safety  Research  Program,  February 
12. 1968  (tentative),  Washington.  DC 
The  Subcommittee  will  continue  its 
discussion  on  the  NRC  Safety  Research 
Program  and  Budget  for  FY  1987.  Also,  it 
will  discuss  a  final  draft  of  the  ACRS 
report  to  the  Congress. 

Reliability  and  Probabilistic 
Assessment,  Date  and  location  to  be 
determined  (late  December/January, 
tentative).  The  Subcommittee  will 
review  the  probabilistic  risk  assessment 
for  Millstone  3. 

Metal  Components,  Date  to  be 
determined  (December/January), 
Washington.  DC  The  Subcommittee  will 
review:  (1)  The  proposed  scope  rule 
change  to  GDC-4  concerning  the  leak- 
before-break  criteria  applied  to  high- 
energy  lines  in  light-water  reactors;  (2) 
NURBG-0313.  Revision  2,  and  (3)  other 
related  matters. 

South  Texas  Units  1  and  2,  Date  to  be 
determined  (January],  Washington,  DC 
The  Subcommittee  will  review  Houston 
Lighting  and  Power  Company's 
application  for  an  operating  license. 

Human  Factors,  Date  to  be 
determined  (January],  Washington,  DC 
The  Subcommittee  will  explore  methods 
for  deciding  what  actions  should  be 
automated  in  nuclear  power  plant 
operation. 

Fort  St.  Vrain,  Date  to  be  determined 
(January/February),  near  Longmont,  CO. 
The  subcommittee  will  tour  the  facility, 
explore  technical  problems  addressed 
during  the  recent  extended  outage,  and 
discuss  management  changes  made  as  a 
result  of  the  licensee's  independent 
assessment  of  management  controls. 
•  Scram  System  Reliability,  Date  to  be 
determined,  Washington,  DC  The 
Subcommittee  will  discuss  scram 
breaker  reliability  for  B&W  and  CE 
plants  and  continue  its  review  of  the 
ATWS  Rule  implementation  effort 


CE  Nuclear  Plants,  Date  to  be 
determined,  Washington,  DC  The 
Subcommittee  will  discuss  the  issue  of 
rapid  depressurization  for  CE  plants 
without  PORVs 

ACRS  Full  Committee  Meeting 

December  5-7, 1985:  Items  are 
tentatively  scheduled. 

*A.  Davis  Besse  Nuclear  Power 
Station  Units  2  and  3 — ^Briefing  and 
discussion  regarding  proposed  restart  of 
the  Davis  Besse  nuclear  units  follo%ving 
an  incident  which  involved  loss  of  main 
and  auxiliary  feedwater  to  the  steam 
generators. 

*B.  Radwaste  Management  and 
Disposal— Brie&ag  and  discussion  of 
ACRS  Subcommittee  activities  related 
to  the  handling  and  disposal  of 
radioactive  waste  including  the 
definition  of  high  level  wastes,  and  the 
High  Level  Radwaste  Programmatic 
Overview  and  Approach. 

*C  Emergency  Planning — Discuss 
proposed  ACRS  clarification  regarding 
consideration  of  extreme  environmental 
events  in  emergency  planning. 

*D.  Requalification  of  Reactor 
Operators — Discuss  proposed  ACRS 
comments  regarding  procedures  and 
requirements  for  requalification  of 
nuclear  power  plant  reactor  operators. 

*E.  Generic  Safety  Related  Items — 
Briefing  and  discussion  of  proposed 
prioritization  of  several  items  recently 
identified  as  safety  related  generic 
issues. 

•F.  Palo  Verde  Nuclear  Power  Station 
Units  1  and  2— Consider  startup 
experience  of  Unit  1  with  respect  to  fuel 
loading  and  proposed  operation  of  Unit 
2. 

*G.  State  of  Nuclear  Power  Safety— 
Discuss  proposed  ACRS  comments 
regarding  the  state  of  nuclear  power 
safety. 

H.  Long  Range  Planning — ^Hear  and 
discuss  the  report  of  the  ACRS 
subcommittee  regarding  long  range 
planning  for  research  and  regulatory 
activities. 

*L  Seismic  Design  of  Nuclear  Power 
Stations — ^Discuss  proposed  comments 
by  the  ACRS  regarding  consideration  of 
seismic  design  margins  in  nuclear  power 
plants. 

*J.  Activities  of  the  Office  of  Nuclear 
Reactor  Regulation — Briefing  by  a 
representative  of  NRR  regarding 
activities  of  the  NRC  Office  of  Nuclear 
Reactor  Regulation.  % 

*K.  Millstone  Nuclear  Power  Station 
Unit  1 — ^Review  proposed  request  for  a 
full  term  operating  license  for  this 
nuclear  power  station  and  discuss  the 
probabilistic  risk  assessment  for  this 
unit. 


*L  Licensing  of  Nuclear  Power  Plant 
Operators — Review  proposed  review  of 
10  CFR  55,  Operator  Licensing  and 
related  NRC  regulatory  guides. 

*M.  NRC  Outage  Inspection 
Program — Briefing  by  a  representative 
of  the  NRC  Office  of  I&E  regarding 
provisions  of  the  NRC  outage  inspection 
program. 

*N.  Selection  of  Nuclear  Power  Plant 
Operators — Discuss  proposed  ACRS 
comments  regarding  use  of  natural 
ability  selection  of  nuclear  power  plant 
operators. 

*0.  Future  Agenda  Items — Discuss 
proposed  items  for  consideration  by  the 
ACRS  including  specific  issues  to  be 
evaluated  during  review  of  the  South 
Texas  project. 

*P.  Reactor  Pressure  Vessel 
Pressurized  Thermal  Shock — Discuss 
reports  of  ACRS  consultant  and  ACRS 
Fellow  regarding  specific  issues  related 
to  the  integrity  of  nuclear  reactor 
pressure  vessels  which  may  be 
subjected  to  pressurized  thermal  shock. 

*Q.  Annual  ACRS  Report  to  the  U.S. 
Congress  regarding  the  Proposed  NRC 
Safety  Research  Program— Diicnas  the 
scope  and  format  for  the  report  on  the 
proposed  report  for  FY  1987. 

•R.  Activities  of  ACRS 
Subcommittees— -Hear  and  discuss  the 
reports  of  designated  ACRS 
subcommittees  regarding  current 
activities  related  to  nuclear  reactor 
safety  including  decay  heat  removal,  use 
of  hydrogen  for  primary  system  water 
chemistry  control  in  boiling  water 
reactors,  and  the  adequacy  of  B&W 
pressurized  water  reactors. 

*S.  Reactor  Operations — Discuss 
proposed  ACRS  comments  regarding 
recent  nuclear  power  plant  operating 
incidents  including  a  rapid  blowdown 
and  overcooling  of  a  pressurized  water 
reactor,  environmental  qualification  of 
safety  related  equipment  and 
requirements  for  equipment  necessary  to 
provide  shutdown  capability  in  the 
event  of  fires  and  other  damaging  events 
in  the  main  control  room. 

*T.  ACRS  Activities— DiiCMM 
proposed  reorganization  of  ACRS 
subcommittee  assignments. 

*U.  Completion  of  ACRS  Reports— 
The  members  will  continue  discussion  of 
proposed  letters  to  the  NRC  regarding 
items  considered  diuing  the  307th  ACRS 
meeting  including  the  General  Electric 
Standard  Safety  Analysis  Report 
(GESSAR-II),  Palo  Verde  Nuclear 
Generating  Station — start  up  experience 
of  Unit  1,  comments  regarding  recent 
operating  experience  of  nuclear  power 
stations,  clarification  of  ACRS  report  on 
the  Impacts  of  Natural  Phenomena  on 
Off-site  Emergency  Response,  definition 
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of  high  level  waste,  use  of  natural 
aptitude  testing  in  selection  of  nuclear 
power  plant  operators,  and  NUREG- 
0956.  Reassessment  of  the  Technical 
Bases  for  Estimating  Source  Terms. 

lanuary  9-11. 1966— Agenda  to  be 
announced. 

February  13-15. 1986— Agenda  to  be 
announced. 

Dated:  November  14, 1985. 
Jiihn  C  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc  85-27600  Filed  1 V18-85;  8:45  am] 

BHJJNG  CODE  7S10-*«-« 


Regulatory  Guide;  Issuanc*, 
AvaflabOity 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  infonnation  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Regulatory  Guide  1.152.  "Criteria  for 
Programmable  Digital  Computer  System 
Software  in  Safety-Related  Systems  of 
Nuclear  Power  Plants,"  describes  a 
method  acceptable  to  the  NRC  staff  for 
complying  with  the  Commission's 
regulations  for  promoting  high  functional 
reliability  for  safety-related  systems 
using  programmable  digital  computer 
systems  in  the  operation  of  nuclear 
plants. 

Comments  and  suggestions  in 
connection  with  (1)  Items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington.  D.C  Copies  of  active 
guides  may  be  purchased  at  the  current 
Government  Printing  Office  price.  A 
subscription  service  for  future  guides  in 
specific  divisions  is  available  through 
the  Government  Printing  Office. 
Information  on  the  subscription  service 
and  current  GPO  prices  may  be 
obtained  by  writing  to  the 
Superintendent  of  Documents,  U.S. 


Government  Printing  Office,  Post  Office 
Box  37802.  Washington,  DC  2001^-7082. 
(S  U.S.C  552(a)) 

Dated  at  Silver  Spring,  Maryland,  this  12th 
day  of  November  1985. 

For  the  Nuclear  Regtilatory  Commission. 
Robert  B.  Minogue, 
Director,  Office  of  Nuclear  Research. 
[FR  Doc.  85-27592  Filed  11-18-85;  8:45  am] 

WLUNQ  CODE  7SW-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Tedtnical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  158;  Airt>ome  Loran-C 
Receiving  Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I]  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  158  on  Airborne 
Loran-C  Receiving  Equipment  to  be  held 
on  December  10-11. 1985.  in  the  RTCA 
Conference  Room,  One  McPherson 
Square.  1425  K  Street.  NW..  Suite  500. 
Washington,  DC  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks:  (2)  Review  and  Approval  of 
Committee  Terms  of  Reference;  (3) 
Status  Report  on  Special  Committee  137 
Development  of  Loran-C  Area 
Navigation  Standards:  (4)  Discussion  on 
the  FAA  Loran-C  Nonprecision 
Approach  Program;  (5)  Develop 
Committee  Work  Program  and  Schedule 
for  Accomplishment;  (6)  Assignment  of 
Tasks;  and  (7)  Other  Business. 

Attendance  is  open  to  the  interested 
pubhc  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washingtqn.  DC.  on  November  9. 
1985. 

Karl  F.  Bierach. 

Designated  Officer. 

[FR  Doc.  85-27453  Filed  11-18-85;  8:45  am] 

WLLMG  COOE  4912-13-M 


Radio  Teciinical  Commission  for 
Aeronautics  (RTCA)  Spedai 
Committee  159;  Minimum  Aviation 
System  Performance  Standards  for 
GPS;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  {Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  159  on  Minimum 
Aviation  System  Performance  Standards 
for  GPS  to  be  held  on  December  12-13, 
1985,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street, 
"-  NW.,  Suite  500,  Washington.  DC 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Review  and  Approval  of 
Committee  Terms  of  Reference;  (3) 
Briefing  on  the  GPS  Ad  Hoc  Committee 
Report;  (4)  Briefing  on  Minimum 
Aviation  System  Performance  Standard 
Format;  (5)  Open  Discussion  on  GPS;  (6) 
Develop  Committee  Work  Program  and 
Schedule  for  Accomplishment;  (7) 
Assignment  of  Tasks;  and  (8)  Other 
Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  I^rsons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street,  NW..  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  conmiittee  at 
any  time. 

Issued  in  Washington,  IX],  on 
November  9. 1985. 
Kari  F.  Bierrch, 
Designated  Officer. 

[FR  Doc.  85-27452  Filed  11-18-85;  8:45  am] 
BIUJNO  COOC  MI2-1S-M 


UriMm  Mass  Transportation 
Administration 

Section  15  Ref>orting  System  Advisory 
Committee;  Meeting 

agency:  Urban  Mass  Transportation. 
DOT. 

ACTION:  Notice  of  section  15  Reporting 
System  Advisory  Committee  Meeting. 

summary:  In  this  Notice,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  announces  a  meeting  of  the 
section  15  Reporting  System  Advisory 
Committee,  liie  Committee  provides 
advice  concerning  the  quality  and 
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usefulness  of  the  Sectioal&Rcpactiag 

System. 

date:  December  5-6, 1985. 

FOR  nrrmirn  iMfn«M>nnii  ii  iiti. 

Ronald  J.  Fisher,  Office  of  Infonnation 

Services,  Room  6419, 400  Seventh  Street, 

SW.,  Wa8hing)oa.DC  20SaQ„  (ve)  42»- 

9157. 

SUPPLEMENTARY  INFORHimOK 

Section  15  of  the*  Urtran  Mass- 
Transportation  Act  of  1964.  as  amended 
(49'UIS.C.  1011}.  requires  the 
devefopment  of  a  national  F^iettiog 
system  for  public  mass  fransportation 
financial  and  operatfrig'(fBtff.  On  August 
27. 19Q1,  UMTA  issued  a  Notice  in  iw 
FederallBigiilw  ^  nt4l39Sa) 
announcing  the  establishmenf  of  tfie 
Section  15  Reporting  System  Advisory 
Cominittee.  T&e  Committee  seviewa  the 
quality  and  usefulness  of  the  Section  15 
Reporting  System  to  aesore  Ihet  it 
provides  meaningful  informatiosfiirtte 
analyaie  af  ti»  taennt  mdmtrf. 

All  Conmiittee  meetings  are  open  to 
the  public.  With  the  Chairman's 
appravat.  membeia  ef  the  pobftc  may 
speak  at  meetings  in  accordance  with 
piQcadwee  pnfhhijfcei  by  Hat 
ComiMuittee.  A  mitten  liatfiniir  may 
be  filed  with  (be  CoaHBttcc  at  aoy  I 


Meetfaig  hif onnalloa 

Dates:  Tbunday«  Deceaiber  5%  IMS; 

Friday,  Dccembec  6»  19a& 
Time:  B:30  ajn.-6:0ttpj». 
Place:  Departoneatof  TcaaaportatioA. 

400  Seventh  Street.  SW^RaiMm  TZStk 

Washington,  DC  20590. 

bauni  on  Nevesuber  14, 1M&. 
Ralph  i.  Strwley, 

AdrntnistratoK.  UrbamMaat  TtanofmibtDam 

Administration. 

[FR  Doc.  85-27532  FiladlS-ia-«6i  ai4»an) 

BILUNO  COSE  4M»47-» 

DET ARnCm  OF  THE  JPlUaMKf 

Public  Infonnation  Collection 
Requirement  Submitted  to  Olt&for 
Review 

Dated:  November  8, 1985. 
TheDepartment  of  the  Ti*easury  has 


submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  this  submission 
may  be  obtained  by  caffiiig  the  TYeasury 
Bureau  Clearance  Qfficei  listed. 
Commenta  regaidlng.  tfM  fnfnrmatyyf^ 
colfcctkni  should  be  addressed  to  th* 
OMB  revieweriisted  and  to  the 
Treasury  Department  Orarance  OfRcer, 
Room  7221. 12DZ  CenafttUtluu  Ayenoe. 
NW.,  Washington.  DC 


Baraairof  Aloahol,  Tbbacco.  and 
Firearms 

OMB  Number  1512-0390 

Form  Number  ATF  F  5020.29 

Type  of  Review:  F.xtension 

TiUe:  Request  for  Disposition  of  Offense 

Clwraace  OfBewr  Flawar  J  Ffood,  (ZOXt 
566-7077,  BuMaa  of  AleelMl,  Tobacco 
and  Fiieanaa.  Roaah  7208.  Federai 
BuiUing.  1208  Penuylvaititt  Avenue. 
NW.,  Washington,  DC  20226 

OMB  Reviewer.  Milo  Sunderhauf.  (202^ 
395-6880,  Office  of  Mmiageuienf  and 
Budget.  RoaB  aoan.  Neie  Biecutf ve 
Office  Building,  Washiagtoiv  DC  2QS03 

living  W.  Wilson.  Ir., 

Departmental  Reports  Management  Office. 

[FR  Doc.  85-27506  Filed  11-18-85;  8:49  sn] 

Bttuar  cooe  4no-2B-« 


Fiscal  Service 


( 


Neiswi 


Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
AuMsMyr  AW  Iweuraiwe  Co. 

NeMce  i»  hereby  g»rcn  that  dw 
Certificate  of  Authority  issued  by  the 
TreeaBBj*  ta  AIU  Imeraiee  Cea^Mmy,  of 
New  York.  Wew  Yofk,  mder  sections 
9304  to  9308  of  Title  31  of  die  UWted 
States  Code,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
terminated  effective  June  30, 1964. 

The  Coiapenj  was  laet  R^^  as  air 
acceptable  surety  on  Federal  bende  at 
49  FR  27248,  July  2, 1985. 

With  respect  to  any  bonds  narreurty  in 
force  with  ART  Insurance  Co..  Inc., 


■sfalie 

Government  may  let  such  bonds  run  to 
expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  company. 

Questions  concerning  this  notice  may 
be  disacted  to  tbeSusefy  Bond  Bcandi. 
Fiaance  Diviainet  Flnaadet 

t  Servka;,Dapertniaat  af  the 
.Waahfe^BHi  DC  30221. 
telephone  [202}  634-2319. 

Dated:  November  8, 1985. 
W£.  Douglas. 

Commissioner,  Financial  Management 
Service. 

[FR  Doc  m-ZTWt  rtled  n-19-85: 8ut5  am{ 
in  I  tttn  CODE  WIS  m  m 

(Dapt  Circ  570, 1964  Rev.,  Supp.  Na  38] 

SuretfrCSOmpanfes  Acceptable  on 
FedecitBtandegTBiwbiefcw  of 
AuttMMlty.Ctassifietfl 


Notice  te  hereby  given  that  the 
Certiiieate  ef  Auftuiify  issoed  by  tbe 
Treasury  to  Clasaifiad  liwiiiiii  ii 
Corpora  tioa  of  Watikesha.  WiacoBataw 
under  sections  9304  to  930ae£  Title  U  af 
the  Um'ted  States  Code,  to  qualify  am.  am 
acceptable  surety  en  Federal  bonds  is 
hereby  teiiiiiiiated  effective  fnne  90. 
1985. 

The  Company  was  kst  Bated  ae  a» 
acceptable  saKty  se  Ptdtial  beads  at 
49  FR  27251  My  2, 1984. 

With  respect  to  any  bonds  ctu-rerrtfy  in 
force  with  Classified  Insurance 
Corporation,  bond-approving  officers  for 
the  Government  sbeutd  wmeme  new 
bonds  with,  acceptable  suceties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstancCng. 

QnestTons  concerning  this  notice  may 
be  directed  to  the  Surety  Bond  Branch. 
Finance  Division.  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20226. 
telephone  ^2eQ63«-23m 

Dated:  November  8, 198S. 
W.E.IIbagInv 

C00fMtmffi9BT,  jntKmcnt  Management 
Service. 
[FR  Doc.  85-27485  Filed  ll-iahMra4»ag| 
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FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  date:  10:30  a.m..  Friday. 
November  22, 1985. 

PLACE:  In  the  Board  Room.  6th  Floor. 
1700  G  SL.  NW..  Washington.  D.C. 

STATUS:  Open  Meeting.       "~ 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Gravlee  {202-377- 
6679). 

MATTERS  TO  BE  CONSIDERED: 

Corporate  Governance  n 

Finance  Subsidiaries 

Insurance  Appeals  Procedures 

Policy  Statement  on  Reverse  Repurchase 

Agreements 
|efr  Sconyers, 
Secretaty. 
No.  31.  November  15. 1985. 

(PR  Doc  85-27700  Filed  11-15-85;  3:45  pm] 
BNJJNQ  CODE  C72».01-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 


I  AND  DATE:  9  a.m..  Tuesday. 
November  26, 1985. 

place:  Conference  Rooms.  8A.  B.  C. 
Eighth  Floor.  800  Independence  Avenue. 
SW..  Washington.  D.C.20594. 

STATUS:  Open. 

matters  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report— Ga\axy 
Airlines.  Inc.,  Lockheed  L-188C,  N5532.  Reno 
Cannon  International  Airport  Reno,  Nevada, 
January  1, 1985. 

2.  Petition  for  Reconsideration  of  Probable 
Cause:  Aircraft  Accident  Air  Canada  Flight 
767.  McDonnell  Douglas  DC-9.  C-FTLU, 
Greater  Cincinnati  International  Airport 
Covington.  Kentucky,  June  2. 1983. 

X  Marine  Accident  Report — Sinking  of  the 
U.S.  Tug  M/V  CELTIC  and  Barge  CAPE 
RACE.  Long  Island  Sound.  Connecticut 
November  17, 1964. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  H.  Ray  Smith  (202)  382- 
6525. 

Catiwrine  T.  Kaputa, 

Federal  Register  Liaison  Officer. 

November  15. 1985, 

(FR  Doc  85-27702  Filed  11-15-85;  3:59  pm) 

■HUNG  CODE  7S39-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  18.  25.  and 
December  2.  and  9. 1985. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street.  NW..  Washington. 
D.C 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  November  U 

Monday.  November  18 

2K)0pjn. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  ft  6) 

Tuesday.  November  19 
11:00  a.m. 
Periodic  Meeting  with  Advisory  Panel  on 
Decontamination  of  TMI-2  (Public 
Meeting) 
2:00  p.m. 
Briefing  on  Policy  Statement  on  Nuclear 
Power  Plant  Standardization  (Public 
Meeting)  (postponed  from  November  15) 
3:30  pjn. 

Discussion  of  Environmental  Qualification 
.    Exemption  Request— Fort  St.  Vrain 
(Public  Meeting) 
4:30  p.m. 
Aflirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  November  2S— Tentative 
Monday,  No  vember  25 
2:00  p.m. 
Briefing  by  Executive  Branch  (Closed-^x. 
1) 
Tuesday,  November  26 
2:00  p.m. 
Discusson  of  1986  Policy  and  Planning 
Guidance  (Public  Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  2— Tentative 
Wednesday,  December  4 
2«)  p  jn. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 


Week  of  Deoambw  •— Tentative 

Monday,  December  9 
lOM)  a.m. 
Discussion  of  Threat  Level  and  Physical 
Security  (Closed-^x.  1) 
ZM)  p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  ft  6) 

Tuesday,  December  10 
9:30  a.m. 
Periodic  Briefing  on  NTOLs  (Public 
Meeting) 
2:30  p.m. 
Review  of  Enforcement  Policy  (Public 
Meeting) 

Thursday,  December  12 
lOKMa.m. 
EEC  Program  Plan— Progress  Report 
(Public  Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Order  Regarding  Environmental 
Qaalincation  Extension  of  the 
November  30, 1985  Deadline  for  Nine 
Mile  Point  Nuclear  Station.  Unit  1"  and 
"Order  Regarding  Environmental 
Quahfication  Extension  of  the 
November  30. 1985  Deadline  for 
Brunswick  Steam  Electric.  Unit  2" 
(Public  Meeting)  was  held  on  November 
14. 

Affirmation  of  "Review  of  ALAB-817 
(Braidwood  Nuclear  Power  Station. 
Units  1  and  2)"  scheduled  for  November 
14.  postponed. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1 49& 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Julia  Corrado  (202)  634- 

1410. 

Julia  Conado, 

Office  of  the  Secretary. 

November  14. 1985. 

(FR  Doc.  85-27609  Filed  11-15-85;  3:45  pm] 

BIUJNO  COOC  7SM-01-M 


SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 

AC^ON:  Amendment  of  Notice  of 

Meeting. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

10:30  a.m..  November  19. 1985. 

summary:  Interested  members  of  the 
public  are  advised  that  the  agenda  of 
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the  meeting  of  the  Board  of  Directors  of 
the  United  States  Synthetic  Fuels 
Corporation  to  be  held  on  Tuesday. 
November  19, 1985,  published  in  the 
November  14, 1985  issue  of  the  Federal 
Register,  has  been  amended  as  follows: 

The  open  gession  of  the  Board  meeting  will 
include  consideration  of  a  resotution  to  dose 


the  meeting  in  accordance  with  section 
116(f)(1)  of  the  Energy  Security  Act. 

llie  closed  portion  of  the  meeting  will 
include  ranking  of  Projects  under  the  Tar 
Sands  Solicitation. 

PERSON  TO  CONTACT  FOR  MORE 

INFORMATION:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Ms.  Karen  Hutchison,  Director-Media 
Relations,  at  (202)  822-6455. 


United  States  Synthetic  Fuels  Corporation. 

Marcb  Coleman, 

Assistant  General  Counsel-Corporate  and 

Litigation. 

Novemberl4. 1985. 

[FR  Doc.  65-27547  Filed  11-15-85;  9-.20  am) 

■KiMd  COOS  ( 


Tuesday 
November  19,  1985 


Part  II 


Environmental 
Protection  Agency 


Data  Call-in  Notice  for  Chronic  Data, 
iMGK-264  (N-Octyl  Bicycloheptene 
Dicarboximide);  and  Pyrethrins,  Pyrethrin 
Coils,  and  Pyreturum  Powder  Other  Than 
Pyrethrins;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPR-36106;  FRL-2S24-«) 

Data  CaiHn  Notice  for  Chronic  Data 
for  MGK-264  (N-Octyl  Bicydoheptene 
Dicartwximlde) 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Under  the  authority  of 
section  3(c)(2)(B)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act.  as  amended  (FIFRA),  the  Agency 
has  determined  that  additional  chronic 
toxicological  data  are  needed  to 
maintain  in  effect  continued  registration 
of  products  containing  the  active        / 
ingredient  N-{2-ethylhexyl)-5- 
norbonene-2,3-dicarboximide  or  N-octyl 
bicyclopheptene  dicarboxamide, 
hereafter  referred  to  by  its  trade  name, 
MGK-264.  This  notice  informs  end-use 
registrants  of  affected  products  of  the 
issuance  of  a  Data  Call-in  Notice  on 
products  containing  the  active 
ingredient  MGK-264.  This  notice  further 
informs  them  that  they  will  be  treated  as 
if  they  had  requested  and  been  granted 
a  generic  data  exemption  from  the  data 
requirements.  However,  any  such  end- 
use  registrant  may  inform  the  Agency 
within  90  days  of  publication  of  this 
Notice  that  the  registrant  does  not  wish 
such  treatment  or  does  not  qaaiify  ior 
such  treatment. 

DATE  Any  responses  to  this  notice 
requestii^  otlaer  than  a  generic  data 
exemption  must  be  received  on  or 
before  February  18, 1986. 
address:  Sabmit  three  copies  of  written 
comments,  identified  witli  4be  docuaMnt 
control  number  "OPP-36106."  by  mail  to: 
Information  Services  Section.  Program 
Managemenl  and  Sapport  DivisiiMi 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  Notice/ 
proposed  rule/rule  may  be  claimed 
confldential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


without  pateaoOce  to  the  subfloMac.  All 
ifriitaB  nawmwiti  will  be  availaUef«r 
public  inspection  in  Rm.  236  at  ttw      > 
address  given  above,  from  8  a.m.  laf 
p.m.,  Monday  through  Friday,  exdading 
legal  holidays. 

ADORESS:  Written  comments  to: 

Barbara  Briscoe,  or  Geraldine  Wefdig, 
Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  4B1 
M  St.,  SW,  Washington.  DC  204A 

Office  location  and  telephone  nanriwcK 
Rm.  728,  CM#2, 1921  Jeffersoa  Davia 
Highway,  Arlington,  VA  2220C 
Barbara  Briscoe  (703-557-045^. 
Geraldine  Werdig  (703-557-7436), 

SUPPI^MENTARV  INFORMATION: 

I.  Background 

Under  the  authority  of  faction 
3(c)(2)(B)  of  the  Federal  iBsectidde, 
Fungicide,  and  Rodenticide  Act  as     • 
amended  (FIFRA),  the  Agency  has 
determined  that  additional  chroiric 
toxicological  data  are  needed  to 
maintain  in  effect  the  continued 
regisfration  of  products  containing  the 
active  ingredient  MGK-264.  The  Afency 
has  isMed  a  Da4a  Call-in  Notics 
requesting  these  data.  The  DataCaU-^ 
Notice  forMGIC-284  is  printed  in  ftiO  ia 
Unit  n  of  this  notice.  Normally,  each 
regisfrant  of  a  product  containing  an 
active  ingredient  which  is  the  subject  of 
a  Data  Call-in  Notice  would  be  aent  a 
copy  of  tlM  notioe  and  would  have  to 
respond  to  the  Agency  within  90  days  of 
xeceipt  of  the  Nt^ce  with  certain 
ifrfomiatian,  inclading  informing  tiw 
Agency  what  steps  are  being  taken  to 
comply  mth  the  requirements,  or  face 
the  possibility  of  suspension  of  prodncS 
registrations.  Is  diis  case,  the  Data  Calt- 
ia  Notice  has  been  mailed  only  to  the 
McLaughlin  Gormley  King  Company 
(MGK).  the  technical  product  registraoL 
The  474  registrants  of  end-use  lawlocts 
which,  according  to  EPA  records, 
contain  MGK-264  are  being  notified  by 
this  publication  in  the  Federal  Register. 
This  is  an  appropriate  manner  of 
notification,  in  light  of  the  circumstances 
described  below. 

McLaughlin  Gormley  King  Company 
has  informed  the  Agency  that  it  will 
fulfill  the  MGK-264  chronic  data 
requirements.  Further,  McLaugjI^ 
Gormley  King  Company  has  indicated 
that  all  other  companies  with  registered 
products  containing  MGK-264  podiaae 
the  chemical  in  the  form  of  a  registered 
product  from  MGK.  Generally  a 
company  which  purchases  an  activa 
ingredient  as  a  registered  prodact,  aui 
incorporates  it  into  its  own  end-ose 
product  may  qualify  for  a  geneoc  data 
exemption. 


His  notice  informs  affected  end-use 
aagistrants  about  the  data  requirements, 
applicable  deadlines  for  data 
paoduction,  and  options  available  for 
oamplying  with  the  requirement8.-Thi8 
naUce  also  informs  the  end-use  product 
cai^trants  (listed  in  Attachment  B  of  the 
-Oata  Call-in  Notice,  which  is  reprinted 
m  Unit  III  of  this  Federal  Register 
NaCioe)  that  the  Agency  will  treat  each 
andnise  registrant  as  if  the  registrant 
bad  requested  and  been  granted  a 
generic  data  exemption  from  the  data 
requirements  included  in  the  Data  Call- 
Jn  Notice,  unless  the  regisfrant  informs 
&e  Agency  within  90  days  of 
publication  of  this  Notice  in  the  Federal 
Ragislai  that  is  does  not  wish  a  generic 
exemption  or  is  not  qualified  for  one, 
thas  requiring  such  regisfrant  to  be 
treated  in  a  different  manner. 

The  Agency  believes  that  each  end- 
use  registrant  included  in  Attachment  B 
obtains  the  MGK-264  contained  in  its 
product  solely  by  purchase  of  other 
registered  products  containing  MGK- 
ZH.  Any  registrant  who  incorporates 
into  its  end-use  product  any  MGK-264 
bom  any  source  other  than  a  registered 
pniduct  which  either  is  MGK-264  or 
contains  MGK-264  must,  within  90  days 
of  publication  of  this  Notice,  submit  to 
tfce  Agency  an  up-to-date  Confidential 
Statement  of  Formula.  The  Agency  may 
require  further  information  or  data  as  it 
may  determine  necessary. 

As  noled  herein,  circumstances  may 
arise  in  die  future  which  may  change  a 
registrant's  status  for  continuation  of  the 
generic  data  exemption. 

A  regisfrant  listed  in  Unit  III  of  this 
Rsderal  Register  notice  should  not 
respond  to  the  Agency  within  90  days  of 
publication  of  this  notice  unless  any  of 
tbe  following  statements  are  applicable: 

1.  The  registrant  does  not  wish  to 
receive  a  generic  data  exemption  and 
anshes  to  be  responsible  either 
individually  or  jointly  for  satisfying  the 
data  requfrements  through  election  of 
some  other  option. 

2.  The  regisfrant  obtains  the  MGK-264 
contained  in  its  product  other  than  by 
parohasing  a  registered  product  which  is 
MGK-2M  or  contains  MGK-264. 

Any  registrant  responding  to  the 
Agency  should  use  the  Data  Call-in 
Sammary  Sheet,  selecting  any 
appropriate  options  and  providing 
appropriate  supporting  information.  • 
Because  of  the  volume  of  this  active 
iagredient  which  is  produced  and  used, 
tte  Agency  will  not  consider  a  request 
far  a  iew-volume  minor-use  exemption. 

A  registrant  who  is  treated  as  having 
granted  a  generic  data  exemption 
:  naitify  the  Agency  if  it  is  no  longer 
efigible  for  the  exemption.  In  that  event, 
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the  notice  to  the  Agency  must  inchide  a 
revised  Confidential  Statement  of 
Formula. 

If,  in  the  future,  the  McLaughlin 
Gormley  King  Company  fails  to  take 
apprt^riate  steps  to  supply  the  required 
data  or  fails  to  provide  the  required  data 
on  time,  all  other  registrants  will  be 
notified  and  must  inform  the  Agency 
within  30  days  of  notification  how  they 
will  comply  with  the  data  requirenients 
by  the  dates  specified  in  the  Data  Call- 
in  Notice.  In  that  event,  a  registrant  who 
does  not  respond  within  30  days  of  such 
notification,  or  fails  to  take  appropriate 
steps  to  submit  the  required  data  by  the 
date  specified  in  the  Data  Call-In  Notice 
will  be  issued  a  Notice  of  Intent  to 
Suspend  each  affected  registration. 

n.  Data  Call  in  Notice 

September  27, 1965. 

Data  Call  in  Notice  for  Chronic 
Toxicological  Data  for  MGK-264^ 

Dear  Sir  or  Madam: 

This  Notice  requires  you  and  other 
registrants  of  pesticide  products 
containing  N-Octyl  bicycloheptene 
dicarboxamide  hereafter  referred  to  as 
MGK-284™  to  submit  certain  data  to  the 
U.S.  Environmental  Protection  Agency 
(EPA).  Within  90  days  after  you  receive 
this  Notice  you  must  inform  EPA: 

1.  How  you  will  comply  with  the  data 
requirements  set  forth  in  this  Notice;  or 

2.  Why  you  believe  you  are  exempt 
fit>m  the  requirements  of  this  Notice;  or 

3.  Why  you  believe  EPA  should  not 
require  your  submission  of  data  in  the 
manner  specified  by  this  Notice. 

If  you  do  not  respond  to  this  Notice,  or 
if  you  do  not  saUs^  EPA  that  you  will 
comply  with  its  requirements  or  should 
be  exempt  or  excused  from  doing  so, 
then  the  regi8tration(s)  of  your 
product(8)  subject  to  this  Notice  will  be 
suspended.  We  have  provided  a  list  of 
all  of  your  products  subject  to  this 
Notice  (Attachment  A),  as  well  as  a  list 
of  all  registrants  subject  to  this  Notice 
(Attachment  B)  which  is  also  being 
published  in  the  Federal  Register  as  the 
means  of  notifying  those  registrants. 

The  authority  for  this  Notice  is  Sec. 
3(c)(2)(B)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FTFRA), 
7  U.S.C.  136a(c)(2)(B). 

Section  I.  Why  You  Are  Receiving  This 
Notice 

The  Agency  is  including  in  this  Notice 
the  chronic  data  needs  usually 
requested  as  a  part  of  the  ongoing 
regular  Data  Call  In  Program.  Since  this 
chemical  is  included  in  products  used  on 
food,  it  would  be  subject  normally  to 
chronic  testing  requirements.  These 
tests  are  also  required  for  certain  non- 


food uses.  We  have  not  examined  in 
detail  the  use  patterns  for  your 
prodact(s).  If  your  product(s)  is  not  used 
for  food  or  other  uses  subject  to  the 
chronic  testing  requirements  of  the 
Pesticide  Registration  Guidelines,  see 
section  m-C  for  instructions  on 
submitting  a  request  that  the  guidelines 
do  not  apply  to  your  product(s).  A  copy 
of  the  "Wlien  Required"  portion  of  the 
chronic  testing  requirements  of  those 
Guidelines  is  attached  for  use  in  your 
evaluations.  (Attachment  C).  The 
existing  chronic  data  in  the  areas  of 
chronic  feeding,  oncogenicity, 
reproduction  and  teratology  (the 
traditional  areas  included  in  Data  Call 
In)  are  cited  in  a  list  included  as 
Attachment  B-1.  Therefore,  the  Agency 
imposes  the  requirement  to  supply  the 
chronic  data  needed.  If  there  are  any 
additional  existing  chronic  studies  in 
this  area  which  meet  current 
requirements,  please  let  us  know  within 
90  days  of  your  receipt  of  this  Notice. 
All  the  data  we  are  requiring  are  called 
"generic"  data.  They  pertain  to  the 
safety  of  that  active  ingredient  in  all 
products  having  the  use  patterns  for 
which  the  data  are  required.  The 
Agency  has  determined  that  the  data 
listed  in  Section  0  of  this  Notice  are 
necessary  to  maintain  in  effect  your 
registration  of  products  containing 
MGK-264. 

Section  II.  Data  Required 

D-A.  Toxicological  Data  Needed. 
These  data  are  specified  in  the  Data 
Requirements  for  Pesticide  Registration; 
Final  Rule,  {  158.135,  toxicology  data 
requirementa,  chronic  testing. 

1.  Chronic  Feeding  Study(a). 

Data  needed:  A  chronic  feeding  study 
in  a  nonrodent  species. 

2.  Oncogenicity  Study fs). 

Data  needed:  An  oncogenicity  study 
in  a  species  other  than  the  rat. 

3.  Reproduction  StudyfsJ. 

Data  needed:  No  additional  data 
needed  at  this  time. 

4.  Teratogenicity  Studyfs). 

Data  needed:  A  teratogenicity  study  in 
a  species  other  than  the  rat. 

n-B.  Schedules  for  Submission  of 
Data.  The  chronic  studies  must  be 
submitted  according  to  the  following 
schedule: 

1.  Chronic  Feeding  Study(s]  in  two 
species. 
— A  progress  report  is  due  8  months 

after  receipt  of  this  Notice  and 

semiannually  thereafter. 
— A  final  report  is  due  50  months  after 

receipt  of  this  Notice. 


2.  Oncogenicity  Study(s)  in  two 
species. 

— ^A  progress  report  is  due  8  months 
after  receipt  of  this  Notice  and 
semiannually  thereafter. 

— ^A  final  report  is  due  50  months  after 
receipt  of  this  Notice. 

3.  Teratology  Study(s)  in  two  species. 

^A  progress  report  is  due  8  months 

after  receipt  of  this  Notice  and 

semiannually  thereafter. 

— ^A  final  report  is  due  15  months  after 
receipt  of  this  Notice. 

D-C.  Testing  Protocols.  Any  studies 
submitted  under  Section  Il-A  must  be 
conducted  in  accordance  with 
acceptable  test  standards  such  as  those 
outlined  in  the  Pesticide  Assessment 
Guidelines.  Protocols  approved  by  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  are  also 
acceptable  provided  the  OECD 
recommended  test  standards,  such  as 
test  duration,  selection  of  species,  and 
degradate  identification  (environmental 
fate)  requirements  conform  to  that 
specified  in  the  Pesticide  Data 
Requirementa  regulation  ({ 158.70). 

When  using  the  OECD  protocols,  care 
should  be  taken  to  observe  the  test 
standards  in  a  manner  such  that  the 
data  generated  by  the  study  will  satisfy 
the  requirementa  of  Part  158.  The 
Pesticide  Registration  Guidelines  were 
proposed  by  EPA  in  the  Federal  Register 
(FR)  on  August  22. 1978. 43  FR  37336. 
Subsequently,  the  registration  data 
requirementa  were  summarized  as  a 
final  regulation  on  November  24, 1982. 
47  FR  53192  (40  CFR  Part  158)  and  the 
final  data  requirements  regulation  was 
published  on  October  24, 1984  (49  FR 
42856).  The  final  regulation  is  labeled 
"Data  Requirementa  for  Pesticide 
Registration;  Final  Rule."  The  Pesticide 
Assessment  Guidelines  contain 
acceptable  tests  and  other  guidance. 
Residue  Studies  appear  in  Subdivision 
O,  Residue  Chemistry  Guidelines: 
chemistry  studies  in  Product  Chemistry, 
Subdivision  D;  Environmental  Fate  in 
Subdivision  N;  and  the  chronic 
toxicology  data  requirements  are  in 
Subdivision  F — ^Hazard  Evaluation; 
Humans  and  Domestic  Animals.  These 
EPA  Guidelines  are  avaUable  as:  NTIS 
Order  No.  PB83-153916  for  Subdiv.  F 
(hard  copy  $16.00/microfiche  $4.50); 
PB83-153890  for  Subdiv.  D  ($11.50): 
PB83-153973  for  Subdiv.  N  ($13.00):  and 
PB83-153981  for  Subdiv.  O  ($10.00);  from 
the  National  Technical  Information 
Service  (NTIS),  Attii:  Order  Desk,  5285 
Port  Royal  Rd..  Springfield,  VA  22161 
(703-487-4650).  The  OECD  protocols  are 
available  bom  OECD,  1750 
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Pennsylvania  Ave^  N.W^  Washington. 
D.C.  20006, 

Sectiaa  III  Compliance  With 
Requirements  of  This  Notice 

Within  90  dajrs  of  receiri^g  this 
Notice,  you  must  submit  for  each  of  your 
products  subject  to  this  Notice  a 
completed  copy  of  the  •'Data  Call  In 
Seainry  Sheet"  (Attachment  C).  On 
that  slieet  you  must  state  which 
optionfsj  you  have  selected  to  comply 
with  this  Notice.  At  the  same  time,  you 
must  also  submit  any  additional 
documents  required  to  support  the 
option(s)  chosen.  The  Summary  Sheet 
and  other  attachments  are  provided  to 
assist  yioa  in  responding  to  this  Notice. 
Do  not  alter  the  printed  material.  If  yoo 
believe  you  qualify  for  more  than  one  of 
the  avail«t>te  options  provided  by  this 
Notice,  you  shouid  choose  every  option 
kx  which  you  believe  you  may  qualify 
when  you  respond  to  this  Notice.  In 
processing  responses  which  specify 
more  than  one  option  for  complying  with 
this  Notice.  EPA  will  attempt  to  adopt 
the  option  which  wiil  impose  the  least 
burden  on  the  registrairt. 

Section  ID-A.  Exemption  From  the 
Requirements  of  this  Notice 

Generic  Data  Exemption — Under 
secUoo  3(cH2MDJ  Of  FIFRA.  an 
applicant  for  registration  of  a  product  is 
exempt  from  the  requirement  to  mhrait 
or  cite  data  concerning  an  active 
iilgredient  if  the  active  iqgredieot  in  iiis 
product  is  derived  exclusively  from 
purchased  registered  peslicide  products 
containing  the  active  iiigredient  EPA 
has  concluded  that  such  a  registrant 
also  should  normally  be  exempt  &aa  a 
section  3{cH2][B)  notice  requiriAg  daU 
on  the  active  ingredient  which  they 
purchase.  To  qi^ify  for  this  exem|»tion 
all  of  the  following  requirements  must 
be  met: 

1.  The  MGK-264™  in  your  registered 
product  must  be  present  solely  because 
of  incorporation  of  another  registered 
product  whidi  contains  MGK-264™: 

2.  Every  registrant  who  is  the  ultimate 
source  of  the  MGK-2B4™  ia  your 
product  must  be  in  compliance  with  the 
requirements  of  this  Notice  and  must 
remain  in  compliance;  and 

3.  You  must  have  provided  to  EPA  an 
accurate  and  current  "Confidential 
Statement  of  Formula"  for  each  of  your 
products  to  which  this  Notice  applies. 

Generally,  to  apply  for  the  generic 
data  exemption  yon  must  submit  a 
completed  Generic  Data  Exemption 
Statement  (Attachment  D)  and  all 
supporting  documentation  for  each  of 
yom-  products  for  which  you  claim  the 
exemption.  However,  m  this  case,  a 
merfianism  for  obtaining  a  generic  data 


exemption  is  being  inr4^i4ed  ia  «  Fnderal 
Register  Notice.  The  Fedecal  Regisler 
document  notifies  end-use  registraols  of 
this  Data  Call-in  Notice.  It  identified 
steps  to  be  taken,  dependiog  i^oa  tiie 
course  of  action  chosen  by  the 
individual  end-use  registrant  as  aa 
appropriate  response  to  the  Notice. 

Exemption  for  lo  w  volume  minor 
use— pesticJde»— Section  3(cX2}(AJ  of 
FIFRA  requires  EPA  to  consider  the 
appropriateness  of  requiring  data  bu 
low  volume  minor  use  pesticides.  la 
implementing  this  provision  EPA 
considers  as  a  low  vokioie  chemical 
only  active  ixigredients  whose  total 
prockiction  volune  for  all  manufactarere 
is  small  If  the  active  ingredient  is  used 
for  both  high  volume  and  low  volume 
uses,  a  low  volume  exemption  will  not 
be  approved.  If  M  uses  of  an  active 
ingredient  are  low  volume  and  the 
combined  volumes  for  all  uses  are  also 
low.  then  an  exemption  may  be  ^wited. 
An  exeraptioa  will  oot  be  panted  if  nay 
registrant  of  the  active  ingredient  elects 
to  conduct  the  i^gjigg 

To  apply  for  a  low  volume  mnor  use 
exemption,  you  must  submit  the 
following  information: 

L  Your  iotal  production  in  pounds  per 
year  of  MGK-264™  lor  all  uses 
(inckiding  non-pesticide  uses]  of  the 
chemical  for  each  <^  the  last  five 
calendar  years. 

2.  A  listing  of  all  uses  of  the  MGK- 
264™  you  prodoce  and  the  amount  used 
in  pesticide  products. 

3.  A  &iaiicial  impact  analysis  wluch 
treats  the  costs  of  the  proposed  testing 
and  addresses  the  abihty  to  pass  those 
costs  on  to  the  users  of  the  prodoct 

4.  Statement  of  how  important  MGK- 
264™  is  to  users. 

5.  A  list  of  data  requirements  for 
which  you  request  an  ex^ption  and  a 
detailed  explanation  of  why  an 
exemption  is  requested. 

The  Agency  will  not  consider  any 
requests  fbr  hjw/volnme  minor  use 
exemption  because  of  the  volume  of  this 
active  ingredient  which  is  produced  and 
used. 

Section  III-B.  Production  of  Data 
Required  by  This  Notice 

There  are  three  methods  by  which  you 
may  meet  the  requirements  of  this 
Notice  to  produce  data.  First,  you  may 
commit  to  the  Agency  that  you  will 
develop  the  data.  Second,  you  may 
share  in  the  cost  of  developing  the  data. 
Third,  you  may  submit  existing  data 
which  satisfies  the  requirements  of  this 
Notice. 

If  you  choose  to  develop  the  required 
data  yourself  or  to  submit  existing  data, 
within  90  days 'of  receipt  of  this  Notice 


jroa  aunt  submit  a  completed  Data 
Coveialieet  for  ^h  study  to  be 
provided. 

Submitting  Existing  Data — If  yon 
submit  existing  data,  yoa  must  i/rcfrjde 
two  copies  of  the  stuSy.  Ymi  nrest  also 
detumine  that  the  data  satisfy  one  or 
more  of  the  requireotents  imposed  by 
this  Notice.  IT  the  data  do  not,  yon  still 
will  be  required  to  comply  with  this 
Notice,  normally  without  any  extension 
of  the  required  date  of  submission. 

Developing  Data — If  you  choose  to 
develop  ^e  required  data,  your 
submission  should  also  iodicate  the 
protocols  to  be  followed  in  conducting 
the  study.  If  you  wish  to  use  a  prolocc^ 
which  differs  from  the  options  provided 
by  section  II  of  this  Notice,  you  must 
submit  a  detailed  description  of  (he 
proposed  protocol  and  your  reason  for 
wishing  to  use  it.  The  Agency  may 
choose  not  to  accept  a  protocol  not 
specified  in  Section  I!:  refectioa  of  the 
proposed  protocol  wid  not  be  a  be«s  for 
any  extenstoa  ot  time  for  submission  of 
data. 

Shanag  Cost  to  Develop  Data—R  you 
choose  to  enter  into  an  agreement  to 
share  in  the  cost  of  producing  the 
required  data  but  will  rwt  be  submitting 
the  data  yourself,  provide  the  name  of 
the  registoant  who  will  be  submittrng  the 
data.  You  most  also  provide  EPA  with 
docamentary  evidence  that  an 
agrotHwiit  has  been  formed.  Such 
evidence  may  Jw  jom  letter  offering  to 
join  in  an  agreement  and  the  oflier 
registrant's  acceptance  of  your  offer,  or 
a  written  statement  by  the  parties  that 
an  agreement  exists.  The  agreement  to 
prodnce  the  data  need  not  specify  all  of 
the  terms  of  the  final  arrangement 
between  the  parties  or  the  mechanism  to 
resolve  the  terms.  Section  3(c)(2)(B) 
provides  that  if  the  parties  cannot 
resohre  flie  terms  of  the  agreement  they 
may  resolve  their  differences  through 
binding  arbitration. 

Section  Ili-C  Other  Courses  of  Action 
Under  This  Notice 

There  are  additional  options  available 
in  responding  to  this  Notice.  First,  you 
may  claim  that  one  or  more  data 
requirements  should  not  apply  to  your 
product.  Second,  you  may  amend  your 
registration  to  delete  the  uses  to  wiiich 
one  or  more  data  requirements  apply. 
Third,  you  may  ask  for  the  voluntary 
cancellation  of  your  registration.  Fourth, 
you  may  request  that  EPA  use  its 
discretion  and  not  suspend  your 
registration  because  of  your  good  faith 
yet  unsBccessfol  efforts  to  enter  into  an 
agreement  for  a  joint  data  development/ 
cost  sharing  pro-am. 
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Applicable  Data  Reqiuranenta—U  the 
data  requiremeiits  of  this  Notice  dp  not 

apply  k>  your  productCs).  you  will  iiot  be 
requiied  to  snppiy  the  data  pursuant  to 
section  S(c)(2)(B).  If  you  claim  that  the 
data  requirements  are  not  applicable  to 
your  product(s),  you  must  submit  an 
explanation  of  why  you  believe  they  do 
not  apply.  You  should  also  submit  the 
current  label(s]  of  your  product(s)  and  a 
copy  of  the  Confidential  Statement  of 
Formula  of  the  product(s).  If  EPA 
determines  that  the  data  are  required  for 
your  product(s),  you  must  choose 
another  method  of  meeting  the 
requirements  of  this  Notice  in  a  timely 
manner. 

Voluntary  Cancellation  or 
Amendment — You  may  avoid  the 
requirements  of  this  Notice  by 
eliminating  the  uses  of  your  product  to 
which  the  requirement  applies.  To  do  so, 
you  may  choose  either  to  request 
voluntary  cancellation  of  your 
registration  or  to  seek  amendment  of  the 
registration  to  delete  the  appropriate 
uses.  If  you  wish  to  amend  your 
registration,  you  must  submit  a 
completed  application  for  amendment,  a 
copy  of  your  proposed  amended 
labeling,  and  all  other  information 
required  for  processing  the  application. 

Discretionary  Non-Suspension  of 
Your  Registration(s) — You  may  also 
request  EPA  to  exercise  its  discretion 
not  to  suspend  your  registration(s) 
although  you  do  not  comply  with  the 
data  submission  requirements  of  this 
Notice.  EPA  has  determined  that  as  a 
general  policy,  absent  other  relevant 
considerations,  it  will  not  suspend  the 
registration  of  a  product  of  a  registrant 
who  has  in  good  faith  sought  and 
continues  to  seek  to  enter  into  a  data 
development/cost  sharing  program  but 
the  other  registrant(s)  developing  the 
data  have  refused  to  accept  his  offer.  To 
qualify  for  this  option,  you  must  prove  to 
EPA  that  you  have  made  an  offer  to 
another  registrant  (who  has  an 
obligation  to  submit  data)  to  share  in  the 
burden  of  developing  that  data.  You 
must  also  provide  us  with  a  copy  of  that 
offer  and  proof  of  the  other  registrant's 
receipt  of  that  offer  (such  as  a  certified 
mail  receipt).  Your  offer  must,  in 
addition  to  anything  else,  offer  to  share 
in  the  burden  of  producing  the  data  upon 
terms  to  be  agreed  or  failing  agreement 
to  be  bound  by  binding  arbitration  as 
provided  by  HFRA  section  3(c){2)(Bl(iii). 
In  addition,  you  must  demonstrate  that 
the  other  registrant  to  whom  the  offer 
was  made  has  not  accepted  your  offer  to 
enter  into  a  cost-sharing  agreement.  The 
other  registrant  must  also  inform  us  on  a 
Summary  Sheet  that  he  will  develop  and 
submit  the  data  required  by  this  Notice. 


In  order  for  you  to  avoid  suspension 
under  this  option,  you  may  not 
withdraw  your  offer  to  share  in  the 
burdens  of  developing  the  data.  In 
addition,  the  other  registrant  must  fulfill 
its  commitment  to  develop  and  submit 
the  data  as  required  by  this  Notice. 

Section  III-D.  Existing  Stocks  of 
Suspended  or  Cancelled  Products 

EPA  has  statutory  authority  to  permit 
continued  sale  and  distribution  of 
existing  stocks  of  a  pesticide  product 
which  has  been  suspended  or  cancelled 
if  doing  so  would  be  consistent  with  the 
purposes  of  the  Act.  The  Agency  has 
now  determined  that  such  disposition  of 
existing  stocks  for  a  suspended 
registration  when  a  section  3(c)(2)(B) 
data  request  is  outstanding  would 
generally  not  be  consistent  with  the 
Act's  purposes.  Accordingly,  the  Agency 
anticipates  granting  permission  to  sell  or 
distribute  existing  stocks  of  suspended 
products  only  in  exceptional 
circumstances.  If  you  believe  such 
disposition  of  existing  stocks  of  your 
product(s)  which  may  be  cancelled  or 
suspended  because  of  this  Notice  should 
be  permitted,  you  have  the  burden  of 
clearly  demonstrating  to  EPA  that 
granting  such  permission  would  be 
consistent  with  the  Act.  Unless  you 
meet  this  burden,  the  Agency  will  not 
consider  any  request  pertaining  to  your 
continued  sale  and  distribution  of  your 
existing  stocks  after  cancellation  or 
suspension. 

If  you  expect  to  have  your  product 
suspended  or  intend  to  request  a 
voluntary  cancellation  of  your 
product(8)  and  wish  to  request  an 
existing  stocks  provision,  the  following 
information  must  be  included  in  your 
request: 

1.  Demonstration  that  such  a  provision 
would  be  consistent  with  the  purposes 
of  FIFRA.  and 

2.  Explanation  of  why  an  "existing 
stocks"  provision  is  necessary,  including 
a  statement  of  the  quantity  of  existing 
stocks  and  your  estimate  of  the  time 
required  for  their  sale  and/or 
distribution. 

Section  IV  Inquiries  and  Responses  to 
This  Notice 

If  you  have  any  questions  regarding 
the  requirements  and  procedures 
established  by  this  Notice,  please 
contact:  Barbara  Briscoe  (703)  557-0458 
or  Geraldine  Werdig  (703)  557-7436. 

All  responses  to  this  Notice  must 
include  a  completed  Data  Call  In 
Summary  Sheet  and  the  other 
documents  required  by  section  III  of  this 
Notice,  and  should  be  submitted  to: 
Geraldine  W.  Werdig,  Chief,  Data  Call 
In  Program,  Registration  Division  (TS- 


767],  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460.  RE:  MGK-264.«' 

The  Office  of  Compliance  Monitoring 
(OCM)  of  the  Office  of  Pesticides  and 
Toxic  Substances  [OPTS).  EPA.  wiH  be 
monitoring  the  data  being  generated  in 
response  to  this  Notice.  Therefore,  if  you 
respond  to  this  Notice  by: 

— Committing  to  develop  and/or 
submitting  data, 

— Stating  that  data  requirements  are 
not  applicable, 

— Submitting  protocols  or 
modifications  to  them,  and/or 

— Requesting  extensions  in  due  date 
for  submitting  final  reports, 

send  a  duplicate  copy  to  the  DCI 
Summary  Sheets  and  coversheets  with 
supporting  information  to:  Laboratory 
Data  Integrity  Program,  Office  of 
Compliance  Monitoring  (EN-342),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

A  duplicate  copy  of  the  actual  studies 
need  not  be  sent  to  OCM. 

Sincerely  yours, 
James  W.  Akerman  for  Douglas  D.  Campt. 
Director,  Registration  Division. 

Attachments 

A = List  of  Registrant's  Products  Containing 

MGK-264  ™  • 
B  =  List  of  Registrants  With  Products 

Containing  MGK-264  "^  * 
B-1  =Li8t  of  Existing  Chronic  Data 
C=Data  Call  In  Summary  Sheet  for  Chronic 

Data 
C-l  =  Chronic  Testing  Requirements  of  * 

Pesticide  Registration  Guidelines' 
D=Generic  Data  Exemption  Statement  and 

Confidential  Statement  of  Formula 
E=Cover8heet  for  Submitting  Data 
F= Federal  Register  Notice* 

Attachment  B-1  Existing  Chronic 
Toxicological  DaU  in  EPA  Files  for  N-Octyl 
Bicycloheptene  Dicarboxamide 

(Referred  to  as  MGK-264™) 

1.  Chronic  Feeding  Studyls)  (Two  Species) 
Data  located  in  EPA  files  are:  MGK-264 
Feeding  Study  (Rats),  Final  Report;  by  D.M. 
Angevine,  et  ai.;  report  date  1964;  performed 
by  Wisconsin  Alumni  Research  Foundation: 
submitted  to  McLaughlin  Gormley,  King  Ca; 
MRID  #63559:  EPA  Acces.  #221985-H. 

2.  Oncogenicity  Study(8)  (Two  Species) 
Data  located  in  EPA  files  are:  MGK-264 
Feeding  Study  (RaU).  Final  Report:  by  D.M. 
Angevine,  et  al.;  report  date  1964;  performed 


'  Not  being  reprinted  here  because  this  is  the  list 
of  the  MGK-264  ""—containing  products  of  the 
MCK  Company  to  whom  the  Data  Call  In  Notice  is 
being  mailed. 

*  Not  being  reprinted  here.  See  Unit  lU  of 
document. 

'Not  t>eing  reprinted  here.  See  the  Hrst  four  data 
requirements  for  chronic  testing  under  40  CFR 
158.135. 

*  This  Notice  in  its  entirety. 
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by  Wisconsin  Ahimni  Research  Foundatton; 
submKted  to  McLaughlin  Gonnley.  King  C04 
MRID  #63559;  EPA  Acces.  #2219BS-H. 

3.  Reproduction  Study(8)  (One  Spedes) 
Data  located  in  EPA  files  are:  Three 
Generation  Teratogenic  Study  (Rats);  by  M. 
V.  Shelanski,  et  al.;  report  #1J3X.  1964;  repOTt 


date  1965;  performed  by  Industrial  Bidogica] 
Laboratories,  Inc^  submitted  to  McLaughlin, 
G<»niley.  King  Co:  MRID  #81028;  EPA  Accet. 
#221620-Y. 

4.  Teratogenicity  Study(s)  (Two  Species) 
Data  located  in  EPA  files  are:  None.  Three 
Generation  Teratogenic  Study  (Rats);  by  M. 


V.  Shelanski.  et  al.;  report  #I.B.L  1964:  report 
date  1965;  performed  by  Industrial  Biological 
Laboratories,  Inc.;  submitted  to  McLaughlin, 
Gonnley.  King  Co.;  MRID  #81028;  EPA  Acces. 
*221620-Y. 

MLLMQ  COOE  SMS  M  M 


ATTACHMEOT  C       DMA  CALL-IN  SUWARy  SHEET 


CMB  Approval  No.  2000-0468 
Fag*  1  oC  2  ■ 


EPA  Registration  No. 
Product  N4MI 


Registrant's  Natne:  

Date  of  Data  Call-in  Notice: 


for  products  containing 


as  an  active  ingredient. 

Note:  For  each  registered  [vxxJuct,  a  "Data  Call-in  SUinary  Sheet"  oust  be  filled  in  and  sent  to  the  Agency.  If  you  qualify 
for  a  "generic"  data  exenption  or  have  decided  to  voluntarily  cancel  your  registration,  check  the  arercpriate  tapx  for 

NOs*  1.  Of  Ze 


1-  LI  I  request  a  generic  data  exenption.  Attached  is  a  current,  accurate  Confidential  statement  of  my  product's  can- 
position  indicating  ny  source  of  active  ingredient  or  a  certification  on  the  "Generic  Data  Exeoptlon  Statenent." 

2.  1^1  I  request  a  voluntary  cancellation  of  this  product's  registration. 

If  yew  select  only  qption  1  or  2  above,  sign  here,  and  return  this  page  to  EPA. 

Dated 


signature  of  Authorized  Rspres«itative 


Telephone  No.  *  area  code' 


Name  Typed  or  Printed 


Address  if  different  fron  mailing  address 


If  you  choose  one  or  more  of  the  following  options  (Nos.  3-9),  you  may  choose  different  qptions  for  different  data 
requirements,  but  for  each  data  requirtmant,  at  least  one  t»x  imst  be  checked. 


Option  Nos.  3-5  for  satisfying  Notice's  data 
requ^i:e»ent«  


3.  I  «■  sutXBitting  existing  data  for  each 
data  requironent  box  which  I  have  checked. 
A  ODvtrsheet  for  subnltting  data  is 
attached  %ihich  sunaarixes  each  study  sii>- 
■itted. 


4.  X  will  generate  and  sutait  data  for  each 
data  requiroMnt  box  which  has  been 
checked  and  will  sUxnit  progress  reports 
according  to  the  scAecVile  in  Section  It. 
of  this  Notice.  Iheae  data  will  be  gener- 
ated aooording  to  Data  Requirenenta  for 
Pesticide  Registration  Final  Rule  |~| , 
the  oeCD  protocols  |  | ,  or  different 
protoool|_| .  A  cai|>Ieted  Coversheet  for 
Submitting  Data  is  attached. 


5.  I  have  entered  into  an  agreoaent  under 
PIPRA  3(c)(2)(B)  (ii)  with  one  or  nore 
other  Registrants  to  share  the  burdens 
of  generating  and  submitting  data  and 
progress  reports  Cor  each  data  raquimant 
box  which  I  hove  checked  aooording  to 
the  schedule  in  Schedile  II.  of  this 
Notice.  A  ccpy  of  the  agreement  is 
attached  and  the  none  and  address  of  the 
registrant  to  subnit  each  test  is  specified. 


Chronic  Feeding 


Species  «1 


Species  ♦2 


Oncogenicity 


Species  tl  Species  %2 


Teratogenicity 


Species  #1  Species  t2 


Reproduction 


« 


ATEACWCNT  C-2     (cont'd.) 


Page  2  of  2 


lb 


Other  options  6  through  9 

Chronic  Feeding 

1     Oncogenicity 

Teratogenicity    Reproduction! 

Species  tl 

Species  f2|Species  #1 

species  «2 

Species  #1 

Species  #2 

6.  I  claim  that  I  an  not  obliged  to  arrange  to 
sutmit  the  data  required  by  this  Notice  for 
the  following  checked  data  requirement 
box(es)  because  the  use(s)  of  my  registered 
pesticide  proAjct  are  such  that,  under  the 
Data  Requironents  for  Pesticide  Registra- 
tion Final  Rule,  these  data  requironents 
do  not  apply  to  my  pccOuct.     Attached  is 
an  explanation  of  why  ny  registered  pesti- 
cide pcxxiict  is  not  subject  to  the  Require- 
■ents  fnjether  with  a  current  and  accurate 
Confidential  Statonent  of  my  product's 
caiposition  and  current  label  for  m/ 
registered  pesticide  product. 

7.  I  enclose  a  coapleted  application  to  amend 
ny  registration  by  deleting  one  or  more  of 
its  currently  registered  uses.  Once  this 
amenctaent  is  approved,  I  believe  the  data 
requirements  in  the  checked  box(es)  will 
not  apply  to  my  product. 

1 

8.  I  ii'ijin  il  ill  niiwuiliMMiriiiii  the  obligation 
to  arrange  to  subnnitdat3~ft»r--ttie_follarfing 
checked  data  requirement  box(es) ,  becailSB- — 
the  active  ingredient  in  my  registered, 
pesticide  product  is  a  low  volim»e/minor____ 
chanical.  Attached  arethg^doewwntS 
necessar^_JflC-*- lM>nroiume/mi  nor  choiucal 

___j»qaeStacSrding  to  Section  III. 

:=== 

^=== 

"■■■  ^ 

9.  I  have  submitted  an  offer  as  specified  in 
Section  III  of  the  Notice  but  have  been 
unRix:cessful  in  entering  into  any  agreement 
to  share  the  burdens  of  generating  data 
with  other  registrant(s).  Attached  are 
copies  of  the  offers  I  have  made  regarding 
the  requironents  indicated  by  the  checked 
data  box(es)  and  attached  is  proof  of 
receipt  of  the  offer(s). 

1 

f 

3 


< 
o, 

z 

o 


a 
e> 
vs 

2 

o 
< 


I" 


Dated 


Telephone  No.  *  area  code' 


WLUNG  CODE  USO-SO-C 


Signature  of  Authorized  Representative 


Typed  or  Printed 


Z 

o 

i" 


Mdress  (If  different  from  address) 
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OMB  Approval  No.  20S0-O468;  Expiration 
Date  5/31/88 

Attachment  D. — "Generic"  Data  Exemption 
Statement 

-EPA  Product  Registration  Number 

Registrant's  Name  and  Address  — ; 


As  an  authorized  representative  of  the 
registrant  of  the  product  identified  above.  I 
hereby  certify  that: 

(1)  I  have  read  and  am  fomiliar  with  the 
terms  of  the  Notice  from  EPA  dated  • 


concerning  a  requirement  for  submission  of 
"generic"  data  on  the  active  ingredient 

under  FIFRA  Section 

3(c)(2)(B). 

(Z)  My  firm  requests  that  EPA  not  suspend 
the  registration  of  our  product,  despite  our 
lack  of  intent  to  submit  the  data  in  question,' 
on  the  grounds  that  the  product  is  an  end-use 


product,  as  opposed  to  a  manufacturing-use 
product  and  it  contains  the  active  ingredient 
solely  as  the  result  of  the  incorporation  into 
the  product  (during  formulation  or  packaging) 
of  another  product  which  contains  that  active 
ingredient,  which  is  registered  under  FIFRA 
Section  3,  and  which  is  purchased  by  us  from 
another  producer. 

(3)  An  accurate  Confidenta)  Statement  of 
Formula  for  the  above  identified  product  is 
attadied  to  this  statement.  That  formula 
statement  indicates,  by  company  name, 
registration  number,  and  product  name,  the 
source  of  the  active  ingredient  in  my  firm's 
product  My  firm  will  apply  for  an 
amendment  to  the  registration  prior  to 
chan^ng  the  source  of  the  active  ingredient 
in  our  product 

(4)  I  understand,  and  a^^e  on  behalf  of  my 
firm,  that  if  at  any  time  any  portion  of  this 
Statement  is  no  longer  true,  or  if  my  firm  fails 


to  comply  with  the  undertakings  made  in  this 
Statement,  my  firm's  product's  registration 
may  be  suspended  in  accordance  with  FIFRA 
Section  3(c)(2)(B). 

Dated: ■ 

Registrant's  authorized  representative: 
(Signature)  ■ 

(Typed) 


Attachment:  Completed  Confidential 
Statement  of  Formula  unless  the  following 
certification  is  completed: 

"The  CSF  dated on  file  with  the 

EPA  is  complete,  current  and  accurate  and 
contains  the  information  requested  on  the 
currrat  C^^  form  No.  8S70-4.  The  registered 

source(s)  of in  my  product(s)  is/ 

are and  the  registration  number(s) 


is/are- 


Confidential  Business  Information:  Does  Not  Contain  National  Steurity  Information  (E.O.  12065} 


form 


issmsi, 


OMB  No.  20O0-C483  Apptm^l  lipH)M  9g^7 


vEPA 


Unit«d  StatM  Environmenul  PrMaction  Agancy 

Office  of  Puticida  Programs  (TS-767) 

Wmhington.  DC  20*60 

Confidential  Statement  of  Formula 


1 .  Nam«  and  Address  of  Applicant/Reflistrant  (Include  ZIP  Code) 


t-J  Basic  Formulation 
LJ  Alternate  Formulation 


P^ 


•ae  MMruMiOta  An  BMk 

■ I    '    ipi  »  -  ■    1*1 


2.  Name  and  Address  of  Producer  {Include  ZIP  Cede) 


5.  EPA  Product  liigrAMfn  Jlk>^ 


I 
f 

t 


3.  Product  Name 


4.  Ragittration  NoVFila  Symbol 


7.  Pounda/Gal  or  Bulk  Density 


8  pH 


1 3.  tacii  Cemaenent 
nvlallen 


i.  CeuMry'MhW*  FwmwMiir 


.  FlesN  Poim/Fi«mt  EjdeesidA 


EPA  USE  ONLY 


1 0.  Componants  in  Formulation  (Utt  m  aclutHy  introduced 
into  the  tormultion.  Give  commonty  eceepted  chemicel 
name,  trade  neme.  end  CAS  number.) 


1 1 .  Supplier  Name  ft  Addraaa 


12.  EPA  Rag.  No. 


aASR" 


mwooi^* 


U  t«(|lfi««Ult>iM 
•  UptMiJM  blaMrUiM 


111  ■  w  »  I  ai  ■«  ^ 


r    alt         1  -<Mii«i  It 


i 

f 


1 6.  Typed  Name  of  Approving  Official 


17.  Totili^digA 


18.  Signature  of  Approving  Official 


19.  Title 


100% 


•««M^ 


EPA  Form  8570-4  (Rev.  2-85)  Previous  editions  are  otisolete. 


drifintl  ertd  eettrid  cetr  I*  f  m 
Third  tomi  to  MHicem 
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INSTRUCTIONS 

Please  Read  Carefully  Before  Completing 
ThiiFonn 

The  complete  chemical  composition  of  each 
pesticide  must  be  known  so  it  can  be 
evaluated  for  registration  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticjde  Act. 
as  amended. 

This  form  is  designed  for  reporting  the 
ingredients  used  in  the  formulation  of  a 
pesticide  product.  It  must  be  completed  and 
submitted  with  each  application  for  new 
registration  of  a  pesticide  and  application  for 
amended  registration  if  the  revision  involves 
a  formula  change. 

Block  A — Check  the  appropriate  action  for 
which  you  are  submitting  the  form. 

Block  B — Number  all  pages  consecutively. 
Enter  on  each  page  the  total  number  of  pages 
submitted.  If  more  than  one  page  is  required, 
number  them  "1  of  2."  "2  of  3."  "3  of  3,"etc. 

1.  Name  and  Address  of  Applicant/ 
Registrant — Enter  the  name  and  address  of 
your  firm  or  authorized  agent. 

2.  Name  and  Address  of  Producer — Specify 
the  name  of  the  producer  and  the  address  of 
the  site  where  this  product  will  be  produced. 

3.  Product  Name— Specify  the  complete 
name  of  this  pesticide  product  as  it  will 
appear  on  the  label.  This  name  must  be  the 
same  as  that  which  appears  on  the 
application  form. 

4.  Registration  Number/File  Symbol— Enter 
the  EPA  registration  number  or  file  symbol,  if 
known,  for  this  product. 

5.  EPA  Product  Manager/Team  Number — 
Enter  the  name  and  team  number  of  the^A 
Product  Manager  assigned  to  this  product,  if 
known. 

6.  County  Where  Formulated — Specifiy  the 
country  where  this  product  is  formulated. 

7.  Weight  per  Gallon/Bulk  Density— For  a 
liquid  product  specify  pounds  per  gallon  of 
formulated  product.  For  a  powder  or  granular 
product,  enter  the  bulk  density  of  formulated 
product  (as  used).  Enter  weight  per  unit  if  the 
product  is  produced  as  a  tablet,  briquette,  or 
other  uniformly  shaped  product. 

8.  pH — Enter  the  pH  of  aqueous 
formulations  and  products  which  are  either 
dispertible  or  soluble  in  water.  If  noi 
applicable  enter  "N/A." 

9.  Flash  Point/Flame  Extension — Specify 
the  flash  point  as  determined  by  the 
regulations  for  pressurized  products  ;and/or 
products  known  or  suspected  to  bur^.  State 
the  results  of  the  flame  extension  test  for 
pressurized  products  including  positive 
flashbacks. 

10.  Components  in  Formulation — List  as 
actually  introduced  into  the  formulation.  For 
each  component  in  your  formulation^  provide 
the  product  name,  commonly  accepted 
chemical,  the  trade  name,  and  the  Chemical 
Abstract  (CAS)  number  for  each  identifiable 
ingredient  present  in  that  product.  CAS 
numbers  may  be  obtained  from  the  Chemical 


Abstract  Service  of  the  American  Chemical 
Society,  Columbus,  OH.  For  each  original  and 
alternate  source  of  each  active  ingredient  in 
the  product,  indicate  the  percent  purity  of  the 
manufacturing  use  product  technical  product, 
or  other  source  of  active  ingredient.  If  one  or 
more  components  will  be  obtained  from  more 
than  one  source,  enter  all  alternate  sources 
and  all  alternate  EPA  Reg.  Nos.  in  blocks  10. 
11,  and  12  or  on  a  separate  attachment. 

ATTENTION:  (Special  Instructions  for 
Columns  10. 13.  and  14)  Any  impurities 
greater  than  or  equal  to  0.1%  (or  less  than 
0.1%  if  the  impurity  is  toxicologically 
signiHcant)  which  are  associated  with  the 
active  ingredient(8)  of  a  technical  grade 
(manufact\uing  or  reformulating  use)  product 
or  an  end-use  product  produced  by  an 
integrated  formulations  system  should  also 
be  listed  in  column  10,  and  the  corresponding 
amount  percent  by  weight  and  upper 
certified  limits  in  columns  13  and  14. 

11.  Supplier  Name  and  Address — Provide 
the  name  and  address  of  the  supplier  of  each 
component  in  the  formulation.  If  one  ox  more 
components  will  be  obtained  from  more  than 
one  source,  specify  the  names  and  addresses 
of  the  alternate  sources  also. 

12.  EPA  Reg.  No.— Specify  the  EPA 
registration  number,  if  any,  for  each  active 
ingredient  in  the  formulation.  If  an 
unregistered  active  ingredient  is  used,  have 
the  suppliers  submit  the  chemical 
specifications,  as  well  as  any  data  required 
under  40  CFR  Part  158. 

13.  Each  Component  in  Formulation — 

a.  Amount — Specify  the  quantity  of  each 
component  as  actually  introduced  into  the 
formulation.  Units  (e.g.,  pounds,  grams, 
gallons,  liters)  should  be  expressed  as  used  in 
the  formulation.  If  the  quantity  is  a  liquid 
measure,  enter  the  volume  and  the  specific 
gravity  or  the  pounds  per  gallon  of  the 
component 

b.  Percentby  Weight— Specify  the  tveight 
percentage  of  each  component  in  your 
formulated  product.  CHECK  YOUR 
CALCULATIONS.  Note  that  the  weight 
percentage  in  many  cases  will  not  agree  with 
that  shown  on  the  label  ingredient  statement 
where  the  weight  percentage  of  the  pure 
active  ingredient(s)  must  be  declared. 

ATTENTION:  PRODUCERS  OF 
MICROBL\L  PRODUCTS.— /Speclo; 
Instructions  for  Column  13.b.)  Please  state 
the  percent  of  active  ingredient  in  British 
International  Units  (BIUs),  International 
Toxic  Units  (ITUs),  Polyhecfral  Inclusion 
Bodies  (PIBs)  (viruses),  or  Colony  Forming 
Units  (CFUs)  (fungi),  as  appropriate,  and 
include  an  equivalent  statement  of  active 
ingredient  per  milligram,  ounce,  pound,  etc., 
of  product  (e.g.,  a  50%  active  Bacillus 
thuringiensis  product  may  have  an 
equivalency  value  of  1.59  million  Aedis 
aegypti  ITU  per  pound  of  product). 

14.  Certified  Limits — ^These  limits  are  to  be 
set  based  on  representative  sampling  And 


chemical  analysis  (i.e..  quality  control)  of  the 
product. 

a.  Upper  Limit — Specify  the  maximum 
percentage  of  each  active  ingredient 
intentionally  added  inert  ingredient  and  any 
Impurities  greater  than  0.1%.  to  be  permitted 
in  the  product 

b.  Lower  Limit — Specify  the  minimum 
percentage  of  each  active  ingredient  and 
intentionally  added  inert  ingredient  to  be 
permitted  in  the  product. 

15.  Purpose  of  Formulation — Specify  the 
purpose  of  each  ingredient  both  active  and 
inert  (For  example,  disinfectant  herbicide, 
synergist  surfactant  defoamer,  sequestrant 
etc.)  If  space  is  insufficient  abbreviate. 

18.  Typed  Name  of  Approving  OfRcial — 
Complete  this  item  for  identification  of 
individual  to  be  contacted  if  necessary. 

17.  Total  Weight— Specify  the  total  weight 
of  the  batch  (column  13.  a.). 

18. — ^21. — Complete  these  items  for 
identification  of  individual  to  be  contacted  if 
necessary. 

Attadiment  E^ — Coversheet  for  Data 
Submitted  in  Response  to  DaU  Call  in  Notice 

EPA  Registration  No. 

Product  name: 

Registrant's  name: 


Name  of  active  ingredient: 

Tyi>e  of  submission: 

D  Intent  to  submit  data  in  the  future 

D  Original  submission  of  data 

O  Duplicate  submission  of  data 

Type  of  study  (if  available): 

Title  of  study: 

Name  and  address  of  laboratory(s)  or 
individual(s)  who  performed  Q  are 
performing  Q  or  will  perform  D  the  study. 

Numbers  used  by  registrant  or  laboratory 
to  identify  the  study. 

Date  that  study  was  completed  (if 
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ORANGE.  N.J. 

67*56 

VINE  LAND.  NJ 

68]** 

ST  LOUIS  no 

*I11« 

MONTVALE,  N.  J. 

WJH» 

SAN  ANTONIO  TX 

78296 

miLADELPHIA,  M 

l9IZt 

LAKE  NORTH  H. 

S)46t 

m   ««RHOH  NY 

lOSM 

SAM  OtCeO  CA 

9tl2* 

ATLANTA  CA 

16)01 

PATIRSON  NJ 

•7524 

KANSAS  CITY,  nisaouRi 

64101 

ATLANTA  GA 

)0)66 

CRCENVIILE,  SC 

t9*6t 

NORRISTOWH,  m 

1940* 

FT  NORTH  TX 

7*161 

MACON  GA 

sint 

UPLAM  PA 

i««if 

NOLBROOK  NA 

62)41 

CIEVELMO,  OH 

44IM 

WHITE  PLAINS.  NT 

I**«* 

GARIAM  TX 

7S04I 

NEWARK  NJ 

67M* 

TAMPA.  EL 

3)*0S 

MEnmis  TN 

16166 

METVCHEH,  NJ 

■   666*6 

NEN  YORK  NY 

166tt 

BTHALIA,  MS 

-36*11 

RIfMEAPOLIS  m 

SS413 

ELIZABETH  NJ 

67Z6I 

CHICAGO,  ILLtNOn 

*e*i* 

MIAMI  SPRINGS  Fl 

311** 

FRENCH  TOIM.  NJ 

666tS 

RACINE,  MI 

S3463 

IRHIN.  PA 

1S*4« 

MIWEAPOIIS  NN 

S54{* 

COLLEGE  PMK  CA 

18)17 

L0N6UO00,  Fl. 

12  7S* 

PATERSON  NJ 

67St« 

NESTFIELB  IN 

4*67* 

NERINGTDNKS 

*74** 

Mm  ROCNCLLC  NT 

1*661 

BROOKLYN  NT 

1126* 

DECATUR  GA 

36016 

TUCKER, GA. 

OIKLANB,  N.J. 

fMM 

TInONIUM,  It) 

tl6«l 

HIALEAH  FL 

SS6I6 

SAN  FRANCISCO  CA 

«*tsi 

LOS  ANGELES.  CA 

96621 

MILFORO  CT 

664*6 

INOIAMAPOLIS  M 

4*264 

FARMIHGOALE  NT 

117IS 

SALISBURY.  NC 

26144 

PHILAOELPHU,  PR 

I9I31 

PHILADELMIIA  PA 

19124 

CITT  OF  COnCRCE,  C* 

90040 

SHARONVILLC  ON 

45241 
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tM7««  CM  MOW  CORMDATION 

MSSat  OCTTtia«CH  PCSTtCIM  CORfOnTIOH 

nSM7  BIACX   ItU  MOOUCTS  COnfJWT 

(tS«27  OilCUS  IKC 

*as«7«  *n.  autfo  contmn..  inc. 

•Mus  TOKO  Jtssocuns  nc 

IM17S  HMT-ULTA  INC 

OMii*  MfVT  otcmcAi  corwMtr 

tMtM  NUTaiim  HMOUCT  INC 

M*Mf  [UDOKA  PMOUCTS  COWMIT 

t04*««  U  S  ruRKCTINS  OISTHaUTOaS 

tM«07  MTfSVIlU  CHCNICAl  COHMNT 

MMU  CfNnUl  exTttmiNATINS  t  CNdl  CD 

104411  NATIOML    INTtD  CHBI  COI*. 

00441*  ruKO  nrao.  canfun 

0044*t  MICO  CHfniCAL  CO. 

•04720  SOUTXeBN  MILL  OJEW   PIWOUCTS  COnTMiT  WC 

00472)  oca  MIN6  CMcnicti  con«><N>  inc 

0047S4  OtTTEL   BACH   PtSTIClOC   COR^. 

004742  STWN  CHCnTtCH  COtP. 

00474«  niOKBAN  GCBtllCIK  CO. 

004SM  OCTMON  HtOCESS  INC 

004«37  MIUIM  CO.,   INC. 

0040S*  CCSSCO  INC 

004001  KRtUINS  DC 

007001  J.O.   SIWIOT  CO. 

007052  BIS  0  INOUSTVItS  DC. 

00705*  CS*.    UniTfO,    DC. 

0O7I71  CMfWM  CMCnlCAl  CCnMHT  DC 

00723*  rOnHMl  CMEtUCikL  CO. 

•0724*  unco  IMJUSTPIES,   INC. 

0*7»*  OUSKA  CHCniCAl  COtWAWT 

007M*  KORGIA-PACIFIC  CORTCnATION 

•«7*«1  VOlUNTARt  PUROIASINe  »a»,   DC. 

••74*5  CMCniCAI.  FACKASDC  CORP 

••75SS  (OOCCM  JAT  COWANT 

••7S«I  RONOriT  EXTtmiNATINB  conPAin 

•07*01  STONEM  Vm.  COnPANT 

•07701  OKKICAl  SHCIAITIIS  DC 

••771*  TDC-mST 

•07715  NATIONAl.  SCtNT  COH>ANT 

••772*  CMCmAlK  DnEmATIONAl 

•0771*  HIMTMIO^VtTERINAIIT  STBtUNB  ANIIMl  NCAL 

0077S*  ANKUL  *EPCLIENTS  INC. 

0077**  U«JI   lAlM  CORPORAnON 

00777*  ERNT  SUPPIT  COHRAHT 

007a«S  lOE  CMENXCAL  COTIMMT 

0070M  HEROESEN  1  CO  DC  EARL 

017002  TNT  CNEtnCAlS 

00«0«*  OEttaSTON  CNErnCAL  COIPANY 

•oaill  AERD-OTNC  NANUFACTUIING  CORIVRATICM 

00*121  mUER  fHUm.   I  SONS  INC 

00*20*  nOSAH  COnPANT 

00*220  CARTER-tiAlLACC  INC. 

0OS2M  tAOTIER  IMMSTRIES.  DC. 

00*247  A-ACTIOH  CHEIUCAl  SALES  CO. 

•0*2*4  REM!  OlAnR 

00*120  CLARKE  OUTgOOR  SMATINS  CWHtn  BC 

00*1)4  CAUFORNIA  VET  BESEARCM  LAa 

00*442  CMEH-IUIIK  CHEIUCAl  COR* 

OoaSS*  fRO  -  SRECULTIES,   INC. 

•0*50*  ASUAT.    INC. -CROP  SERVICES 

•0*412  •  i  e  COnPANT 

•OSOf*  ST  AUBRET  ASSOCIATES  OIV  EHHT  IN  OMi  M 

•0*70)  HALIACE  CHEN  COHPANT 

00*71)  tMI  CMflUCAl  CORfORATION 

00*714  mARtlACAL  RESEARCH  LABORATSRIES 

00*700  C  N  RROOUCTS  CORP 

00*810  J  n  LABS 

00**45  KENCO  CHEUCAL  A  IV6  COnMNT  HC 

00a«4*  SATEGUARO  CHEnlUL  CCRP 

00a«50  ZOCCON  DC  INC. 

00*02)  HAROEl   lABOSATORIES.   DC. 

00900)  BROW  IHCORPOPATEO  E   L 

0*01)4  AERO  SEAL  CORP 

•0014)  CMEnSCOPE   CORP 

000105  ROTAt.  BCN)   INC 

000244  SUmERS  LASS  INC 

000)1)  ROSE  CHEIUCAL  PRODUCTS.   DC. 

0*0))0  FUXBAR  CORPORATION 

•00)40  PRfCISION  LABORATORIES  DC 

000422  AAH  ENTERPRISES.    INC. 

000*44  CLINi-BUCXNCR  INC. 

00044*  BITTER  CHEIUCAL  COnPANT 

000475  HHITI  SHAN  INC. 

0004*0  PROFESSIONAL  OISPOSABUS  DC 

•004*1  RAfiraO  CHEntCALS 

0004*8  CHERSICO  INCORPORATEO 

009607  FROST   JACK   LABORATORIES,    DC 

009741  SANITATION  SERVICES 

•09745  BRONCO  CHEniCAL  INC 

•0074*  KETSTONE  VETERINARY  SUPPLY  COtlPANT 

••07*2  UOCOeURY  CHEIUCAL  COtlPANY  OP  HONESTEAO 

009887  CUSTOn  SLENO  OF   CALIFORNIA 

•09*97  STAR  CHEMICAL  CONPANT 

0099J1  Mi«CO  nfG.    CO..    INC. 

0099S)  IMPAC  CHEKICAL  PRODUCTS  DC 

01041*  niRACU   PET  PRODUCTS  INC 

010075  DERflAVET  LABORATORIES 

01 00*8  ATMEA  LABORATORIES  INC 

010104  MIIKINS   I  JAMS   DC 

01011*  nUELLER  SPORTS  ICOICINE  DC. 

•  10120  CERFACT   LAB. 

0I0I2*  HYOEIA  CHEIUCAL  COMPANY  DC 

010171  BOCXTOR'S   LABCRATORIES,    DC. 

010104  EWIRE   PEST  CONTROL 


P.O.  BOX  tl7 

AEROSOL  DIVISION  4101  PEACHTREE  RO  NE 

4*7  N  STATE  ST 

HISHUAT  4  UEST  PO  ORAHER  S28 

12*0  UEST  BAILCT 

7711  SROSS  POINT  RO 

f*55  CMCCTAH  OR 

7*t7  CANTON  CENTER  DR. 

!*••  BEACH  BLVO 

4*  I   SUAMt  STREET 

4**  M  ELSECUNDO  BLVO 

t*S  PAHEU  ST 

MB  CENTRAL  PARK  AVE 

t*10  H  LAKE  ST 

11407  FAIPSROVE  DC  BLVD 

5170  BLUE  BELL  OR. 

P.O.  BOX  109*  -  5514  N  5*TH 

*2*  nCCALLIE  AVENK 

P.O.  aoxooa* 

iOM  S«7« 

22?  niRO  AVE. 

•0*  RIVER  RO 

P.O.  BOX  114*7 

BOX  12452  )S)4  CENTRAL  AVC 

OBZ*  E  5*TN  ST 

BOX  10* 

5*M  SU  20TH  ST. 

P.O.  BOX  7054 

*•  EAST  42M0  ST.  -  SUITC  NO.  *5* 

*5«  STATE  STREET 

11)  LILAC  STREET 

125*2  XENUOOO  AVE.  SOUTN 

7**  S.  VAIL  AVENUC 

P.  0.  BOK  4*0 

PO  BOX  0047 

178*  FEDERAL  STREET 

>*17  N.  ASHLAMO  AVENUC 


140  HEST  TRIGS  AVENUE 

BIB  S.  NAIN  ST. 

I*«B5  STANFORD  AVE 

B20  U.  CHAPNAN 

DIV  STERLING  ORUS  INC 

P.O.  BOX  090 

170*  STONE*  HILL  ROAD 

54**  N  59TM  STREET 

10*1  FAUnUTM  AVf 

ROUTE  I 

tS7  CORNEII90N  AVE. 

411  S  NERCANTIU  CT 

3S*«  N  ruiN 

l)*)l  SO  ENERAU*  AVf 

BOX  1700 


0*  PARK  AVE 


P.O.  BOX  4IS  HALF  ACRE  ROAD 

to*  EAST  MAIN  ST. 

IIOIO  S.  niCHIGAN  AVE. 

•AILROAO  STREET-P.O.  BOX  55 

7NS7«  GARDEN  AVE  BOX  IBB 

IBM  H.  HALNUT  STREET 

BOX  B47i 

77(*  U.  HARUOOO  AVENUE 

•OX  4741 

IHIO  HAVBAMI  OR  P.O.  BOM  tBlTC 

to*  EHJAT  BLVD 

t4***  S  nAIN  ST 

*111  SIDNEY  ST. 

to*  RAILROAO  AVE 

75M  JURUPA  AVE. 

*4S  N  niCMI9AN  AVE 

PO  BOX  *24* 

••*  E.  144  ST. 

I2t««  DENTW  DRIVE 

714  NORTN  YALE  AVENUE 

t«7  E  VALLEY  BLVD 

BOX  10* 

12*«  E.  RANOOL  HILL  RO. 

1010  N  BROAOUAY 

BOM  1*2 

P.O.  BOM  21247  54B  STIIRIEL  RO. 

14*  HALNUT  STREET 

PO  BOX  127 

12017  BITNCT  SPRINGS  RD. 

■4)17  PIUHA  AVE 

M)  SUL  BOSS 

P.O.  BOX  1)50  ' 

15*  N.   HAC  RUESTEN  PKT 

PO  BOX  244* 

•404  CHAPIN  IMMSTRIAL  DRIVE 

)4I4  INDUSTRIAL   )]RD  STREET 

104  STERLING  AVE 

BOX  t«)9* 

*SOB  UIDENER  ROAO 

P.O.   BOX  4)10/13410  SU  24aTH 

P  0  BOX  75* 

25*1   N.M.    7STH  ST. 

P.O.   BOX  4*47* 

!•)•  A  EAST  S7TN  ST. 

24B  CORNELISON  AVE 

15*  EILEEN  HAY 

P.O.   BOX  2)942 

))45  ROYAL  AVE 

PO  BCK  00 

P.O.   BOX  OB* 

2124  HDMIE 

OAMtEE   PARK 

42*  COURT  ST 


HEHPHIS  IN 

MIBI 

ATLANTA  a* 

Mil* 

ELGIN  XL 

*Olt* 

TUPELO  m 

MB«I 

SIOUK  FALLS,   a 

B7I^4 

SKOKIE   IL 

••07* 

BATON  ROUGE   U 

7«*^S 

BALTinoRE  ra 

21224 

BUENA  PARK  CA 

0««20 

COLUrCUS  OHIO 

41215 

LOS  ANGELES,   CA 

«•**! 

BATESVILLC  NB 

!•*•* 

TOWERS  NT 

1*7»* 

CHICAGO  IL 

••«lt 

NARYLAND  HEIGHTS  NO 

43»41 

CLEVELAW).   OHIO 

4412* 

TANPA  FL 

53**l 

CHATTANOOGA  TN 

174*1 

ATLANTA  GA 

Milt 

nOMfOE   LA 

71tBI 

BRAOOOCK.   PA. 

»!•* 

EDGCHATER  NJ 

•7B2B 

CHARLOTTE,   NC 

tS2** 

CHARLOTTE  NC 

ts««s 

LOS  ANGELES  CA 

00*5* 

lATHROPf,   CA 

«511* 

OKLAHOMA  CITY.   OR 

7114* 

HOUSTON,   TX 

772*0 

HEN  YORK,   N.T. 

l*l*5 

CHARLOTTE,   N.C. 

M20B 

HOUSTON  TX 

77MM 

SAVAGE  !•• 

>S17B 

HOKTEBELLO,   C* 

0««4* 

BOMiAD,    TEXAS 

7S41B 

FT   LAUDERDALE  FL 

uiis 

DETROIT,   W 

•MS7 

CHICAGO,    II 

*Mtt 

OUARRYVILLE   P« 

»»M 

HEHWIS  TM 

MIM 

MATERBURY,   CT. 

MTM 

GARDEN  GROVE  CA 

WMC 

ORANGE  CA 

1M** 

NEW  YORK  NT 

lAAM 

GRIFFIN,   6* 

Mtt* 

HUDSON,  OH 

**tM 

TANPA  FL 

13*1* 

NCN  HYDE  PARK  NT 

IIB4* 

BARHIN  1*4 

tS*B7 

JERSEY  CITY,   NJ 

•73*t 

UHEELIHG  U 

A8#9A 

EHNCTSBUHS  lA 

SStl* 

CHICAGO  IL 

*B*t7 

SPARTANBURG  SC 

niBt 

CPAieuRY,   NJ 

BMIt 

POST  JEHVIS  N.T. 

II77I 

CHICAGO,    IL 

MBtO 

EAST  BUTLER,    PA 

MMt 

ROSELLE   IL 

•BITt 

PASAOENA,   CA 

«IIB7 

BALTlnORE  K> 

tItM 

UAUHATOSA.MI 

•MIS 

SYRACUSE  NT 

IJttI 

DALLAS  TX 

ntto 

•RENTHOOO  NT 

11717 

CARSON,   CA 

tB7*« 

HOUSTON,   TX 

77MI 

GREENUICN  CT 

MBIB 

RIVERSIDE.   CA 

MSB* 

CHICAGO  IL 

*MII 

JACKSONVILLE   FL 

MtBI 

BRONX  NT 

IB*M 

OALUS,   TX 

TStS* 

VILLA  PARK,    XI. 

4BIU 

RIALTO,   CA 

«S1IB 

YORK  HAVEN  PA 

17170 

ARLINGTON.   TX. 

NOll 

ST  LOUIS  no 

•SIBt 

FT  WASHINGTON  PA 

l«*M 

COLUmUS  OH 

*Utl 

HORTHVALE.   NJ 

•7**7 

NOSTHBROOK   IL 

•***< 

NEVADA  CITY,  CA 

««>« 

CEDRITOS  CA 

«*7*l 

HOUSTON  TX 

THti 

FORT   NORTH,    TX 

TBIBl 

HOUHT  VERNON.  N.T. 

IBS50 

DALLAS  TX 

TUtI 

ST   LOUIS,   HO 

*S1I* 

FORT   PIERCE,   FL 

IMM 

TONKERS  NY 

M7I* 

HEMPHIS  TN 

WIM 

PHILAOELPHIA  PA 

IWM 

PRINCETON  FL 

noit 

SAN  GABRIEL  CA 

W7M 

HIAM   FL 

SSM7 

HEnPHIS  TN 

MIB* 

CHICAGO  IL 

MBit 

JERSET  CITY  NJ 

nam 

SYOSSET,   NY 

117M 

niLUAUKEE,   HI 

S1223 

OCEANSIDE  NT 

11572 

PRAIRIE  OU  SAC  HI 

5)57B 

TUCKER.    GEORGIA 

sa«B* 

GALVESTON  TX  ' 

77IM 

A>«>OVER,   HA 

MBIB 

BROOKLYN  NT 

Mm 

-T!- 
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titte*       NMKO  CHHt  INC 
•IS2»       «KIN  UMUTOKIS 

•lOMo     fvMfMr  nMoucT*  cam 

0I«27Z       lUNTtK 

0I02K       VtMU*  LMOBATIKin.   DC. 

•!•>»       JOVALCO 

•itiM     auKuvisoi  MooucT  raaoouMT 

•IOM»  BMNZ-0-4UTIC 

•  I«3M  FmCMCn.   XMC. 
•10J7»  JONES  CXTEmiMTINB  COnMNT      -. 
01019»  UKCO  eHflHOl  DIVISION  INC 
0»0J»»  CAPITOl  CMCRICAI.  INOUSTHZCS  ^m'. 
•IMM  LtSCO  INC. 

•  10*M  tSSIX  CNimCAL  CORfWIATnM 
O041I  VMI-Ottn  IMMSraiES  ITO 
OlOM*  KERR  CMtmaLS  DCMWOIilTtaN 

eiMst     uNiTco  LAaaa«Toiii(s  inc 

Ole«»       PUPPY  PAU^l   ENTHPRIseS  HC 

OlOSlt  fUPS  CHEtllCJtl  CORPORATION 

01M54  SHELMM  A  INC 

•  UMJ  GENUAL  COHTBOI.  COnPANT  BC 
eiMOS  KATHON  INC 

eiM37  BALL   ItOUSTRIES 

OlOMO  DCLCO  CHEniCAl   PWOOUtTS 

OlOtH  StNTRT  CHEHICAL  COHPAHT 

010667  CHEMICAL  STSTEMS  CORP 

010674  UfE   INDUSTRIES  INC 

0106»1  FLO-«En  INC 

0107Ea  COLEHAN  COnPANT  INC  THE 

010702  BIS  STATE  CMEHICAL  SERVICE  DC 

OlOSO*  CONTACT  nouSTRIES  INC 

0I0S07  ATIREP.  INC. 

OlDSn  SENTER  ItANUFACTURINS  CO. 

010S16  niSTER  «R00n  PROOUCTS 

010927  CMEHICAL  SPECIALTIES  INC. 

OI0»nO  SPRATON  PROOUCTS  INC. 

01106a  KET  II  CHENICAL  COHPAHr 

0110»1  RASTER  NURSERTNEN-S  ASSN. 

Olltqo  NATIONAL  SANITARY  lUPPlT  COHPMir 

011JS7  SENTINEL  INSECT  CONTROL  LABORATOm 

011171  6AC  JANITORIAL  SUPPLIES  INC  DM  MJ 

011686  POLTTECM  CHEfllCAL  COnPANT 

011676  SUNGRO  CMENICALS.  INC. 

OIISII  SMALCO  CMEniCAL  CORPORATION 

OllSlS  ABC  CMEHICAL  CORPORATION 

0I15ES  PETERSON  PURITAN  INC 

011560  tllCBO-etN  E«JIPnENT  CORPORATIOM 

011561  HASNER  EMTERPRISES 
011S66  UVAR  LABORATORIES 
011572  CHEnSCOPE 

01158J  DOUGLAS  PHARNACAL  INMJSTRT  INC 

011592      CMEmjRer  nAHUf  corp. 

OUSM  CONNECTICUT  AEROSOL   INC 

011623  APOLLO  IWKJSTRIES  INC. 

01169*  DTHON,    INC. 

011695  DERfWCARE  CORPORATION 

011715  SPEER  PROOUCTS  INC 

011725  BtO-TEK  INDUSTRIES  INC 

OIIBSS  BISCATNE  CHEMICAL  LABORATORIES 

011857  CENTRAL  PRODUCTS  INC 

012050   CMcnco  CHcnicAL  conpant 

012226   SUN  SAMITART  SUPPLIES  INC 

012J10   nlSCO  INTERNATIONAL  CHENICALS  BC 

0126»I   K0LI1AR  LABORATORIES  INC 

0UJ30   TONLTN  PROOUCTS 

013437   OU  COR  CHEMCAl  CORP. 

015<.53   SAHECOCK  CHEHICAL  COnPANT 

013680   D2ARK  CHEHICAL  COBPANT 

013799   FOUR  PANS  PROOUCTS  LID 

013*91  ACCRA  PAC  INC 

013898  CONTRACT  PACKAGING  INC 

014266  INDUSTRIAL  CHEMICAL  CLEANERS 

0151*2  HIDE  HORIZONS  CONPANT 

015297  BIO  OERM  LABORATORIES  INC 

'015834  ADVANCE  AEROSOL  1  CHEM  SPEC 

015887  AGRICULTURAL  CHEMICALS  Of  DALLAS 

0I63S1  GARDEN  OF  EDEN  •• 

018034  SUNSHINE  PACKAGING  CO.        ■   T 

0181*6  EXCEL  CHEMICAL  COHPANY 

018433  LEE  CHEMICAL  CORP 

019713  OREXEL  CHEMICAL  COMPANY 

019760  CARDINAL  CHEMICAL  CONPANT 

0211*5  J   M   T   lies 

022950  COBRA   INTERNATIONAL   INC 

02*909  KNAPP  CHEMICAL  COHPANY 

025022  8EFC0  MFG.    SOUTHEASTERN 

025025  AlBUICK   INTERNATIONAL 

028293  UNICORN  LABS  • 

0309*3  LEA  CHEMICALS 

031*45  VO-TOYS  INC 

03269*  HAMMOND   LABORATORIES,    INC. 

033161  tIG  F   INSECTICIDES  INC 

033176  N8L   INDUSTRIES   INC. 

033543  EM-BEE   CHEMICALS  INC 

035590  PHAPflASOL  CORPORATION 

033955  PBI   GORDON  CORP 

034151  1»(1TE0   AEROSOL  CORP 

03*226  CMEMRITE  CORP 

0343*6  MESTERN   U80RATORIES 

054429  AGRO  PHOSPHATE  CO..    IMC. 

034797  qUAlIS,    INC. 

034862  ESCO  PRODUCTS   INC 

035137  (WICE   RESEARCH,    LTD 

035138  HINCO  CHEHICAL  CONPANT 
035576  ENTERPRISE  SALES  CO. 
035629  SMOCKET  CHEMICAL  CORPORATION 


M  CSHM       SLM 


LIN 


FIGUERO 


MHT  tW  •T-MStHIT.    »-MK  IS4 

4IJ  060n  («C 
IISI   BEIT  tnC  ST 
r.«.   BOX  ttttBI 

as*  LivcLT  atto 

•«U  M  M1M  «nsT 

tt»-u 

^.0.  MK  nr 

M6  HUGUDir  ST 
1*800  M  M  MWCBUIT 
136  RAMDOUM  H..  N.t. 
tOOOS  IRM  COM 

CONNAIR  MM 

6«01  H  OmCDfT  UVD 

66*7  NUBH  MDMEU  MMO 

NMY  S*  M 

♦27  EAST  TEW*  UU« 

762  MARRTTA  kLVD  IM 

630  H  PUTMfl  AVBU 

SSM  (.  HMOTlVmU  ST.- 

lit  Wt  *VI   STKCT 

160  N.  AVXATHM 

1673  ROSE**  Ave 

16BI  ROCK  nOUNTAIH  BLVO 

P.O.  BOX  fl6t 

P.O.BOX  tl  ta  UIITIM  ST 

19*02  SU3ANA  MAO 

ISO  NO.  ST.  FRANCIS  STREET 

1200  SMOTVELL  -  BOX  ISOM 

6*1  OOUD  AVENUE 

990   ItRnnTRIAL  PARK  ORIVf 

P.O.    BOX  609 

2*3/225  E.   RAIN  ST1KET 

P.    0.   BOX  31E 

(6300  FARM  AVC. 

(682   VENT\«A  BLVD 

1935  BEACM  STREET 

BOX  61126   -   13(17  t. 

lOOl   S.    9TO  »T. 

(SOI   COftlERtlAl  ST 

(520  SAN  FERNRtaO  W. 

P.    0.   aOX't66S( 

1125  BROMN  AVE. -P.O.  MM  M6S 

1*288  METERS  M 

HEGELER  LAM 

10700  SENTINEL  M. 

P.O.  BOX  621 

PO  BOX  19S5 

1909  HI  LINE  DRIVE 

3600  TROOST  AVC 

BOK  ytttti 

B5  FURNITURC  MM 

1850   SOUTH  COBB  nOUSTRIAl  BLVD. 

3*01   KANSAS  AVENUE 

537-541    E    m>  ST 

PO  BOX  1«993-*E*(  B  r   GOODRICH  BLVO 

1212  MENIO  OR  »W 

P.O.  BOX  1*3*1 

P.O.  BOX  119 

P.O.  BOX  841858 

3301  TYRONE  B<.V«. 

1021  S.  NOEL  AVC. /P.O.  BOX  130 

901  PRECISION  OR. 

1800  EAST  NORTH  PARK  ST. 

P.  0.  BOX  IS29B 

P  0  BOX  877 

1500  nuRPHT  OR 

200  OVAL  DRIVE 

P.O.  BOX  878 

1733  CRAMD  AVE. 

6333  SIDNEY 

RTE-I  MOCKING  BIRD  HILL  RO 

717  EASTMAN  ROAD-BQX  B«70 

319  FREEMAN  STREET 

3707  EAST  KIEST  BLVJ). 

223  E.  MADISON 

637  BROAOHAY  S.E. 

(58$  CORBETT  STKEET 

2800  TAFT  AVE. 

2*87  PEfMSTLVANIA  STREET-P.O.BOX  9306 

(57  DUTCHESS  TNPK 

P.O.  BOX  232 

PO  BOX  985 

5227  EAST  PINE  AVENUE 

*79*  CLARK  MOHELL  HMY-tA 

380  NORTH  ST 

P.O.  BOX  9001* 

PO  BOX  868 

P.O.  BOX  68880 

P.O.  BOX  22095 

3600  UEST  CARRIAGE  DR 

(50  AXniNISTER  DR 

61  PLEASANT  ST 

1217  HEST  12TH  STREET 

1750  OAK  STREET  LAKEHOOO  INDUSTRIAL  PARK 

12600  S  DAPHNE 

P  0  BOX  59* 

P.O.  BOX  5330 

6500  PARK  AVE. 

P.O.  BOX  6*67 

BOX  7933  3511  STAOIUn  DR. 

P.O.  BOX  10692 

919  EAST  THIRD  ST. 

IIS  FULTON  AVE. 


OALIAB,  TIXM 
HDO*  MU,   U 
U*  MBEia  C» 
ST.  PAW.,  m 


HR9MIIKTM«  m 
NCUMGnf<.Lf  Mr 
OPA  LOOtA,  n. 

uASMfNeTiM,  ac 

ROCKY  RIVER.  M 
ORANGE.  CT 
PEMSAMCCCNIU 
TUCKER  S* 


(«Mi 
MS1» 
MlBt 
TMtt 
4«l*l 
MtS6 

■siai 

I44I1 


4*114 
B*477 
BBlt* 


OFALUM, 
ATLANTA  C* 
•MEMUCM.  CT 
TUCSON,  AC. 
ST   LOUIS  M 
EL  SEGUMW  CA 
SAM  JOSf  CA 

STONE  Masn-saiM 

LEVONIA.  m 

BOSTON  HA 
COnPTON  CA 
HIOilTA  KS 

NousTOM.  nc 

ELIZABETH.  HI 

MARIETTA ,  M 

BELMONT,  fS 

raCCPORT.  II 

SAN  HARCOS.  TEX** 

BEDFOn*  NUCHTS,  ONIO 

CAHARILLO  C* 

CONCORD.  CA. 

to*  ANGELES.  C* 

•PRINBFIEU  IL 

•AN  BIESB  CA 

LOS  AMGEUS.  CA 

LOS  AN6EUS,  C*. 

TOLEDO  OH 

DETROIT.niCNKtM 

DANVILLE  IL 

SAM  ANTONIO.  TX 

•ANSON,  UV 

EL  PASO  TX 

DALLAS.  TX 

KANSAS  CITr  m 

DALLAS  TX 

HILFOaD.  CO 

smaMk.  SA 

KANSAS  CITY.  KS 
nOUNT  VEflHDH  NT 
NENPHIS  IN 
ATLANTA  CA 

WAIU  FL 

nONTSatlERY  At 

OAIUS.   TX 

ST  PETERSaURS  H. 

•MEEUNG  IL 

DENTON,   TX 

OKEECHOBEE.   FL 

DPLAISO,   FLORIDA 
'  SUTTER   SC 

N. LITTLE  •OCX.AI 

CENTRAL  ISLIP.  ».». 

ELKHART.    IN 

OES  MINES.   lOH* 

HOUSTON  TX 

LANDRUn  SC 

LDteviEH.TX 

GENOA  CITY  HI  r 

DALLAS.   TEXAS 

PNOENIX  A2 

ALBUQUERQUE.  N.H. 

JACKSONVILLE  FL 

ORLANDO  FL 
MEMPHIS ,  TN 

POUGHKEEPSIE  NT 
UEST  CHICAGO  It 
BAYAMON  PR 
FRESNO  CA 
COLLEGE  PARK.  SA 
TETERBORD  NJ 
HOUSTON,  TX 
MARIANNA  FL 
BRONX  NY 
IMIIANAPOLIS.  IN 
MEMPHIS.  TN 
SANTA  Alt4A,  CA. 
FENTON  HO 
RANDOLPH,  HA 
KANSAS  CITY,  no 
LAKEHOOO,  NJ 
HAWTHORNE,  CA 
OnANA,  NB 
YUMA.  AZ 
DES  nOINES.  lA 
CORPUS  CHRISTI.  TX 
KANSAS  CITY.  NO 
JACKSON,  ns 
LOS  ANGELES.  CA 
6AR0EN  CITY  PARK  NY 


71659 
63J*« 
3«S1B 
•6SS* 

as7i* 

*SIBt 
«•«** 

SSlIt 


Wlfl 
•MM 
«Bttl 

*nBi 


•nti 


saatr 

6I0M 

7866* 
6616* 

tsaiB 
«*fif 

MStl 
*(70S 

mil 

SOSM 


«S**7 
4atET 
AlBSt 
Mtl7 
(MM 


MDll 


Tsn* 


*«ia* 
Mita 
siiai 

SBIBI 

Tssaa 

S371* 


7*(«l 
II*  7( 

12809 

7(1  IB 
1I72( 
6651S 

50389 

(9356 

7S601 

53128 

75203 

85004 

87102 

3220* 

3280* 

38109 

1(603 

60185 

00619 

M7«7 

303*9 

076*a 

7709* 

32*66 

l*6SI 

4«(ti 

S8i(( 

92786 

630(6 

02368 

6*1*1 

08701 

*02S* 

68112 

85366 

503(1 

78*11 

641(9 

39209 

«0013 

110*0 


47670 
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•3*12)     m«Muori«  CNfiuuL  amw 

OMIM       KOMtLSM)  mOOUCn.   INC. 
•J6MS       200IAC.   HE«LOX.   1  UATWAT 
•3*71*       HACHCnCO 
•16a**       A.V.    UBOHTDRIES 
•]*««*       NTIWOSOI.,    INC. 
•I7*tS       KENIC   LAM.    INC 
•371**       EUREKA   UMWATOVIES.    INC. 
•S7*«l        ni  T«N  MNUf  KTUtlNB  CaW. 
•)7*tS       MMm  VETERINART  KSEMCM  UaS>   I 
•S7SM       niGON  CORPWATIOH 
•37TZ*       U.S.   OEPT.   or  MRIC.   COUMTY 
•]a«*S       UVtLT  FMOUCTS  CO. 
•Ml  7*       PACE   LlnlTEO 

•IMS*  nOUNT  NOREB  MAJNWARC  CO. 

•3M«*  AKNEn,    INCORPORATEO 

eM7]I  BIICO  ASSOCIATES 

•>«]9«  SUnlTORO  CHEmCAl  ADCRICA,   DC. 

•*••■•  •UNCO  CMCnlCAt. 

•*01»l  EHTECN   STSTEHS  CORPORATiaN 

•*••*•  C  t   J  GHEIUCAk 

•*0a7l  OtEIUAM)   INC. 

•*•«••  O.F.    CUSTOn  CNCraCALS.INC. 

•*1*S1  CONTINEMTAl   LABS  INC. 

•*tt*f  CMEiaCAL  SPECULTIES  NFS.   CO. 

•*t7l«  SOUTHEAST  NCXA6INS  CORP 

•*2«**  AinUCX  FROFESSIONAL  PROOUCTS 

•*UM  C.S.*.    CHEHICAL  CO. 

•*UU  PCTROFAX  INTERNATiaUL 

•*»*!  VETtRINART  PRODUCTS  LABORATORIfS 

•*3*a*  P.E.L.    ASSOCIATES.   INC. 

•*37U  LTOALL   INC. 

•*1747  J  COIBURN,    INC. 

•**2IS  KAU  VALLET,    INC 

•**27*  LAN-O^TONC  PRODUCTS.   OC. 
HAM(  SAUS 
TESTRON 

•***!!  MCWT   LABORATORIES  INC 

•*Ma7  ZENA  CORP. 

•4S18S  HAKfllSCN  SPECIALTY  CO..   INC. 

•4SM2  suraisE  soap  COTIPMIT.  OC. 

•4SMS  CHEn-TOX,    INC 

0h5«3«  BFC  CHEnlCALS 

•>S74«  NORTHEAST  PACXASDC  DC. 

•*5V«1  AEROPILL.    INC. 

•**!!*  CINCHPAC  INC. 

•**U«  STEVAN  CLUOT,   IMC. 

•**»•  RUIP  INC. 

•***73  ALLEROERN  INC. 

•**S7«  OICXSON  CNCniCAl  CO..   SC. 

•**«IS  CCL   INDUSTRIES  INC. 

•**a2*  PCSTCO  PEST  CONTROt.  DC. 

•**4eS  HDOOI.  LABS. 

•*70««  CHEN-TECH,    LTD 

•*7S3*  HEARTLAND  IrOUSTRIES  DC. 

•*7a*7  uooor  Rices  co. 

•*•!!•  V.    p.    L.    LABORATORIES.    DC. 

•*«ltS  BEIKEL  OF  HOLLTUOOD  INC. 

•*B72*  OAT  OF  ENTERPRISES 

•*«7S4  RESEARCH  lAeOSATGRIES.   INC. 

•*9433  NO  BUSS  PRODUCTS 

•Sgll7  FLORA  «  FAIJMA  LABS,    DC. 

•M41*  TOnLYN  PRODUCTS 

•S«*15  CAflERON  H.   BAIRO 

•5«*S«  ORION  CHEIUCAL  DC. 

•S«S3*  SOS  BIOTECH  CORP. 

•51S33  OrtnTECN  INTERNATIONAL  DC. 

•517*3  ElXTl  CHEMICAL  CORP. 

•SJ127  SAROEN  CARE  BT  FARHINeOAU  LTD 

•S*2M  TECHNICAL  PRODUCTS  CORP. 

•S*iB7  ASSOCIATED  IE6ISTRATI0NS 


It  StUAREN  AVE 
Ml  SOUTH  BASIN6ER  10. 
Til   EAST   134TH  STREET 
P.O.   BOM   l«7«l 
t«M  S.U.    1ST  ST. 
SS«1  S.    CICERO  AVENUC 
MtS  *TN  AVE.    SOimi 
tB33  U  FULTON  ST  ' 
f**d  FREEHOOD  ORIVC 
P.O.   BOK  *71S3S 
I  ITS  SLEM>AU 
*1B  TOtimiNS  AVt. 

•OX  mt 

P.O.  BOX  *a 

IS*  NAIN  STREET 

P.O.   BOX   llZt 

!!*•  U.    50TN  STREET 

S*B  PARK  AVENUE 

P.O.   BOX  7130S 

41*1  VETERANS  BLVO 

P.O.  BOX  !•*« 

P.O.  BOX  * 

P.O.   BOX  EO* 

Ml?  N.H.    16TN  ST.  ROAD 

•tf  NEST  NAIN  ST. 

m  WURTON  CIRCU  W 

*•  SCAVIEH  OR 

P.O.   BOX   733*6 

1S*S  HARIETT*  BLW.   N.H. 

S«l   H.   0S80RH  ROAD  P.O.  BOX  I*S7* 

S*-S  FARtl  RO. 

1**1  NEVADA  AVE.  NORTN 

*t7  EVERNIA  ST. 

ia«l  SOUTH  EM)  STREET 
4S  HOOSTER  ST. 

P.O.  BOX  «*02* 

131*  SRESHAH  RO.  N.E. 

I**  MANCT  OR 

•SI*  HIGHHAT  f*  HEST 

IS  UNIVERSITT-P.O.  BOX  N 

M*  H.  CENTER  STREET,  •* 

tl  N.  «•«  PEPPER  RO. 

P.O.  BOK  KSS  35S9  SILVERSIOE  M. 

tS  CONNAIR  RO. 

7  TURNER  PLACE 

t.D.  n 

P.O.  BOX  f 

4*7  E.  ATRC 

P.O.  DRAHER  t77 

til*  S.  WAIRIE 

(35  TORKLAND  BLVD.  STI.  S«* 

BOX  *Z3t 

1*17  W  SIST  ST. 

*51S  FLEUR  OR.  tlOS 

BOX  *«7 

s*E7  SE  larni  sr. 

P.O.  BOX  5«SZ 

i*S3  SUNSET  BLVO. 

IBZS  M.  CLIFF  OR. -SUITE  NO.  t3E 

BOX  *3«1** 

BOX  153 

I2*«  END  AVE.  SOUTH 

tEB5  E.  LAMDIS  AVENUE 

**5  TItOEN  RO. 

•1*  HEST  3STH  STREET 

7SEB  AUBURN  RO-P.O.  BOX  S*B 

tS16  CT.  AVE. 

P.O.  BOX  19*7 

•«  AUSTIN  BLVD. 

•OX  7««7 

IE7E  ABOET  CRESCENT  LANE,  BOM  I32«« 


-SEHMKN.  NJ 

•7*77 

PAtaORA,  CM 

I5B77 

BROWt.  NT 

l**t« 

ATLANTA,  SA 

S*3U 

niAW,   FLORIDA 

»1*S 

CICERO,    IL 

«*W* 

ST.    PETERS8UR6.   PL 

M7lt 

CHICAGO  IL 

*a«u 

DALLAS,   TX 

TStt* 

HIAHI,   FL 

S3t*7 

SPARKS,  NV 

•9*31 

BROOKLTN,  NT 

lltU 

EL  PASO.   TX 

T99B3 

TAYLOR,   TEXAS 

7*57* 

NT  NOREB,  HI 

S357E 

COMIAT,   AR 

7E*3* 

MIALEAM,   FL 

3S*U 

NEH  YORK.   NT 

l**» 

NOUSTOH,   TX 

77*73 

HETADIIE   U 

7**gt 

CARTERSVILLE.   SA 

salt* 

TURLDOC.  CA 

•536* 

KEMNEOALE.   TX 

7**** 

NIAni.   FL 

331(5 

HESA,   K 

•52*1 

ATLANTA,  CA 

3431* 

SECAUCUS  HJ 

*7«9* 

HOUSTON.   TX 

77*9* 

ATLANTA.  SA 

303ta 

PHOENIX.  AZ 

•5«*7 

SOnERVILlE,   N.J. 

•«a7* 

niwiEAPOLis,  m. 

55427 

HEST  PALJ1  BEACN.   FL. 

33*«I 

LEAVEMCRTH,   KS 

HEN  TORK,   N.T. 

l««lt 

HOUSTON,   TEXAS 

77*9* 

HARIETTA,   SA 

3*g*t 

BELLE   PUINE  rw 

5«aii 

RALEISH,  NC 

(7**7 

CANTON,   HA. 

*2«2l 

N.   SALT   LAKE,   UT 

•4054 

•ARRINGTON,    IL 

4001* 

HILIIINSTON,   DE 

1«B«3 

ORANOE,   a 

**477 

PISCATAUAT,  NJ 

*aas4 

maOLEBURT.   VT 

aS7S3 

N.   mAKI,   FL 

33141 

HEHPORT.  OC 

I9sa4 

HURST.   TX 

74*54 

STUTTSART.   AR 

7214* 

MILLOWALE,   ONTARIO  Nt  J 

osaoo 

NARCATE,   FL 

33*«a 

SEATTU.   IM 

«BI*7 

DES  nOINES.    U 

5*321 

NAIHUT,   CA 

91 789 

BELLVIEU.   FL 

3267* 

LIEHTNOUSE  PT,    FL 

33044 

HOLLYMOOD  CA 

90027 

NEWPORT  BEACH,   CA 

9266* 

HOUSTON,   TX 

77243 

ALAPAHA,   6A 

31622 

m»*IEAPOUS,  m. 

55403 

VINELAW,   NJ 

•a  14* 

SCnUATE,   N* 

•2064 

CHICASO,    ILLINOIS 

4*409 

PAINESVILLE,   ON. 

44077 

KEIMER,   LA 

70*61 

NOKCROSS,   SA 

30091 

COWACX,   NT 

11725 

FORTSnOUTH.  VA 

237*7 

CIEARUATER,    FL 

33519 

.•/••ft 
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47B71 


*L77sag»«e 

*R770ai»lt 
MSKOMOl 
US200MOO 
&Z8M«MM 
AZAMOOVM 

CATteesioi 

076011004 
C«760IS0ZC 
C«760t«700 
C*7»0209OO 
Ct77006700 
CA77«oaSM 
Clk7701JI01 
CA770II200 
Ct770MSU 
C*77S15iai 
CA7M0SSOO 
075017904 
070016001 
O7S01S704 
C*7Ma5000 
OTVOOltSO 
CA7«00«10« 
07<>00<iVi6 

ct7«ao««o; 

C*7V40tS00 
O7V409102 
C4S0011BM 

ctaioooioo 
c«eioo«ioo 

C«SJO0I20) 
Ca7S0009O0 
C07SOO)400 
CTTVOOOSSO 

ocstooaoM 

rL7S0034a4 
FL7SC04JM 

rtszoosooo 
flsmozooo 

FLelOI<>004 
M7V001604 

Gtsioozeoo 

MI7700J9O0 
MI7700MOS 
NI7S000»OO 
MI79004700 
t(I7»000900 
MI8I000S00 

i«7soaoeoo 

K794001O0 
IMI000901 

I48IOOt>04 
ID760001O4 
ID760O0444 
1D770005O4 
IDSJ00Z60O 
IL7900I000 
IN7S000204 
KS7S002t>00 
ICSA10017O0 
KT7S4 15000 
t»771lOJJ9 
LAS100;«»O 
nt7700000Z 
K>S:003000 

nEsiooozoo 

I1I7700Z10O 

tii7soaueo 

m790007O4 

nNsioisooo 
nosiooizoo 

11577001)12 

m7soooioo 
m7soeieo4 

ns  7940 1900 

msioo«»04 

RSS<>000S01 
NC77001200 
NC7S001000 
NC 78001200 
NC7S001]IkO 
NC7SO0MO4 

Ncs;ooi<iOi 

NCS>0022a] 
NOSZOOiOOO 
NE7S002700 
NEOJOOO^OO 
NH79000104 
NJ  79001204 
NJSIOOISOO 
NnS20O60O0 
NV77000621 
Nf7t000}«0 
NT77004S04 
Nr794a0200 
Nr81001900 
or  78000900 
OK810081OO 

or.8iooo»oo 

0076000600 
OP7700<i700 
0077004900 
OR7S00)SO4 
OR7900Ma0 


MICHCn  MOOUCT  INC 

miLLin  KnoLtun  conMNT 

rac  CHEMOLS,    INC. 

HIiaUR-tlUS  COnPANT 

UNION  oil.  CONPtNT  OF  CAIIFORNI* 

TUBA  COUNTT  OCPT.   OF   AMICULTUK 

COUNTY  DF  lUTTER 

SANTA  eARBAHA  COUNTT  OCrr.   OF  ACDICULTWt 

MRRENDA  MM  FARtllNB  CO 

SMCLL  CHCKICAl  COWANT 

SAN  DICSO  COUNTT  OEFARTtlEHT  OF  AGRICULTUtf 

lOS  ANGf  US  CMCnlCAl  CONPANT 

SAN  01(00  COUNTT  ASRI.    COtfl. 

TUUWE  COUNTT  DCPT.    Of   ASRICULTURE 

rOU)  COUNTT  OCPT.   OF   ASRICULTUIC 

HUTSON  H  S  AW)  SON 

E.I.  DUIKMT  DC  NCflOUKST  CONPANT 

SAN  J0A4UIN  COUNTT 

RERCEO  COUNTT  OEPT.  OF  ASPIC 

BUTLER -S  niLl  INC 

CRTSTAl  NFS  CORP 

ASBIOCHEH  INC 

RONN  S  HAAS  COtlPANT 

DON  CNENICAL  CB 

SAN  JOAOUIN  COUNTT  OEPT.  OF  ASRIC. 

DEL  nONTE  CORPORATION 

nONTCRET  COUNTT  OEPT  OF  AGRIC 

OtPARTnEMT  Of  HEALTH  SERVICES 

nONTERET  COUMTr  OEPT.  Of  AGRIC. 

STANISLAUS  COUNTT 

CALIFORNIA  OEPT.  OF  FOOD  t  ASRICULTUM 

UNIROTAL  CHCniCAL 

UNION  CARBIDE  CORPORATION 

UNION  CARBIDE  CORP 

(.1.  OU  PONT  DC  NEWURS  AtC  CONPANT 

MERCUIES  INC  AGRICULTURAL  CHEMICALS 

UNION  CARBIDE  CORPORATION 

THE  LAW),  EPCOT  CENTER 

FNC  CORPORATION 

PLATTE  CHEHICAL  CO. 

UNION  CARBIDE  CORPORATION 

GEORGIA  DCPT.  Of  AGRICULTURE 

COLUGE  Of  TROPICAL  AGRICULTUIt.  UNIV.  OF  HAUAII 

niCHISAN  CMEn  CORP 

COLLEGE  Of  TROPICAL  AGRIC.  UNIV.  OF  MAHAII 

TECHNE  CORPORATION 

COOPfRATIVC  EXTENSION  SERVICE 

CNVIRONrlENTAL  SANITATION  SERVICE. 

fnc  CORP. 

SMELL  CMEfllCAL  COflPANT 

nOBAT  CHENICAL  CORPORATION 

THE  FREERS  COtlPANT 

STAUFFCR  CHfmCAL  CONPANV 

UNIROTAL  CHEnlCAL 

UILBUR-ELLIS  CONPANT 

UNION  CARBIDE  CORPORATION        , 

DON  CNEMOL  USA 

UNION  CARBIDE  CORPORATION 

FNC  CORPORATION 

PEtNlALT  CORP  ASCHEH  OIV.' 

BROIW  CO 

nOBAT  CMEHICAL  CORPORATION 

5AND02. INC. -CROP  PROTECTION 

NOBAT  CMEtl.  CORPORATION 

jnS  FLOWER  FARRS  INC. 

nONSANTO  COnPANT 

UNION  CARBIDE  CORPORATiaN 

ICI  AMERICAS  INC. 

nOBAT  CHEMICAL  CORP. 

MISSISSIPPI  FORESTRY  COMnlSSION 

UNION  CARBIDE  CORPORATION 

VELSICOL  CHEMICAL  CORP 

RED  PANTHER  CNEMIOL  COMPANT 

FBC  CHEMICALS  INC. 
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Any  response  to  this  Notice 
requesting  other  than  a  generic  data 
exemption  must  be  received  within  90 
days  of  the  publication  of  this  Notice  in 
the  FedBral  Register. 

Dated:  September  27. 1985. 
lames  W.  Akennan, 
Acting  Director,  Registration  Division. 
IFR  Doc  8S-27361  Filed  11-18-85:  8:45  am) 

MJJNQ  OOOE  «Sa»-S»-M 

[OPP«381(M;  FRL-2924-9] 

Data  CalHn  Notice  for  Chronic  Data 
for  Pyrettulna,  Pyrethrin  Coils,  and 
Pyretttfum  Powder  Other  Than 
Pyretlirins 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARV:  Under  the  authority  of 
section  3(c)(2)(B)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  (FIFRA).  the  Agency 
has  determined  that  additional  chronic 
toxicological  data  are  needed  to 
maintain  in  effect  continued  registration 
of  products  containing  the  active 
ingredient  pyrethrins.  pyrethrin  coils, 
and  pyrethrum  powder  other  than 
pyrethrins,  hereafter  referred  to  as 
pyrethrin.  This  notice  informs  end-use 
registrants  of  aff^ected  products, 
consisting  of  less  than  20  percent  of 
pyrethrin.  of  the  issuance  of  a  Data  Call- 
in  Notice  on  products  containing  the 
active  ingredient  pyrethrin.  This  notice 
further  informs  them  that  they  vnll  be 
treated  as  if  they  had  requested  and 
been  granted  a  generic  data  exemption 
from  the  data  requirements.  However, 
any  such  end-use  registrant  may  inform 
the  Agency  within  90  days  of 
publication  of  this  Notice  that  the 
registrant  does  not  wish  such  treatment 
or  does  not  qualify  for  such  treatment. 
DATE:  Any  responses  to  this  notice 
requesting  other  than  a  generic  data 
exemption  must  be  received  on  or 
before  f ebruary  18, 1986.  *  • 

ADDRESS:  Submit  three  copies  of  written 
comments,  identified  with  the  document 
control  number  "OPP-36104,"  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20480. 
In  person,  deliver  comments  to:  Rm.  236. 
CM  #2, 1921  lefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  Notice/ 
proposed  rule/rule  may  be  claimed 


confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Mackey  or  Geraldine  Werdig, 
Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington.  DC  20460. 
Office  location  and  telephone  numbers: 
Rm.  728,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  Don 
Mackey  (703-^57-2708);  Geraldine 
Werdig,  (703-^57-7436). 
SUPPtEMENTARY  INFORMATION: 

I.  Background 

Under  the  authority  of  section 
3(c)(2)(B)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  as 
amended  (FIFRA),  the  Agency  has 
determined  that  additional  chronic 
toxicological  data  are  needed  to 
maintain  in  effect  the  continued 
registration  of  products  containing  the 
active  ingredient  pyrethrin.  The  Agency 
has  issued  a  Data  Call-in  Notice 
requesting  these  data.  The  Data  Call-In 
Notice  for  pyrethrin  is  printed  in  full  in 
Unit  II  of  this  notice.  Normally,  each 
registrant  of  a  product  containing  an 
active  ingredient  which  is  the  subject  of 
a  Data  Call-in  Notice  would  be  sent  a 
copy  of  the  notice  and  would  have  to 
respond  to  the  Agency  within  90  days  of 
receipt  of  the  Notice  with  certain 
information,  including  informing  the 
Agency  what  steps  are  being  taken  to 
comply  with  the  requirements,  or  face 
the  possibility  of  suspension  of  product 
registrations.  In  this  case,  the  Data  Call- 
in  Notice  has  been  mailed  only  to  those 
registrants  with  products  consisting  of 
20  percentor  more  of  pyrethrin.  Those 
registrants  of  end-use  products  which, 
according  to  EPA  records,  contain  less 
than  20  percent  of  pyrethrin  are  being 
notified  by  this  publication  in  the 
Federal  Register.  This  is  an  appropriate 
manner  of  notification,  in  light  of  the 
circumstances  described  below. 

Several  of  the  major  producers, 
including  Pyrethrin  Board  of  Kenya. 
Fairfield  American  Corp.,  S.B.  Penick 


and  Cp.,  Prentiss  Drug  and  Chemical 
Co..  S.C.  Johnson  and  Son.  Inc.  and 
McLaughlin  Gormley  King  Company 
have  examined  the  list  of  registrants 
with  products  having  20  percent  or  more 
of  pyrethrin  (called  the  "20%  list").  (This 
"20%  list"  is  included  as  Attachment  B-1 
of  the  Data  Call-in  Notice,  which  is 
reprinted  in  Unit  in  of  this  Federal 
Register  notice).  Those  companies  have 
stated  that  they  believe  the  "20%  list" 
includes  all  registrants  who  would 
normally  be  responsible  for  fulfilling  the 
pyrethrin  chronic  data  requirements  as 
well  as  some  registrants  who  may  be 
eligible  for  a  generic  data  exemption. 
The  following  companies,  Pyrethrin 
Board  of  Kenya,  Fairfield  American 
Corp.,  S.B.  Penick  and  Co.,  Prentiss  Drug 
and  Chemical  Co.,  and  McLaughlin 
Gormley  King  Company  have  informed 
the  Agency  that  they  will  generate  the 
required  chronic  toxicological  data, 
either  individually  or  jointly.  The 
companies  further  state  their  belief  that 
all  other  registrants  of  products 
containing  pyrethrin,  but  not  included 
on  the  "20%  list",  purchase  the  chemical 
in  the  form  of  a  registered  product  from 
a  company  included  on  the  "20%  list". 
Generally,  a  company  which  purchases 
an  active  ingredient  as  a  registered 
product,  and  incorporates  it  into  its  own 
end-use  product,  may  qualify  for  a 
generic  data  exemption. 

This  notice  informs  the  end-use 
product  registrants  (those  end-use 
registrants  with  less  than  20  percent 
pjrrethrin  in  their  products)  about  the 
data  requirements,  applicable  deadlines 
for  data  production  and  options 
available  for  complying  with  the 
requirements.  This  notice  also  informs 
those  same  end-use  product  registrants 
(listed  in  Attachment  B-2  of  the  Data 
Call-in  Notice,  which  is  reprinted  in  Unit 
IV  of  this  Federal  Register  notice)  that 
the  Agency  will  treat  each  such  end-use 
registrant  as  if  the  registrant  had 
requested  and  been  granted  a  generic 
data  exemption  from  the  data 
requirements  included  in  the  Data  Call- 
in  Notice,  unless  the  registrant  informs 
the  Agency  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Registar  that  it  does  not  wish  a  generic 
exemption  or  is  not  qualified  for  one. 
thus  requiring  such  registrant  to  be 
treated  in  a  different  manner. 

The  Agency  believes  that  each  end- 
use  registrant  with  products  containing 
less  than  20  percent  pyrethrin  (listed  in 
Unit  rv  of  this  Federal  Register  notice) 
obtains  the  pyrethrin  contained  in  its 
product  solely  by  purchase  of  other 
registered  products  containing  pyrethrin. 
Any  registrant  who  incorporates  into  ks 
end-use  product  any  pyrethrin  from  any 
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source  other  than  a  registered  product 
which  either  is  pyrethrin  or  contains 
pyrethrin  must,  within  90  days  of 
publication  of  this  notice,  submit  to  the 
Agency  an  up-to-data  Confldential 
Statement  of  Foimula.  The  Agency  may 
require  further  information  or  data  as  it 
may  determine  necessary. 

As  noted  herein,  circumstances  may 
arise  in  the  future  which  may  change  a 
registrant's  status  for  continuation  of  the 
generic  data  exemption. 

A  registrant  indwled  in  the  list  in  Unit 
rv  of  this  Federal  Register  notice  should 
not  respond  to  the  Agency  within  90 
days  of  publication  of  this  notice  unless 
any  of  the  following  statements  are 
applicable: 

1.  The  registrant  does  not  wish  to 
receive  a  generic  data  exemption  and 
wishes  to  be  resp<Hisible  either 
indrvidually  or  jointly  for  satisfying  the 
data  requirements  through  election  of 
some  other  option. 

2.  The  registrant  obtains  the  pyrethrin 
contained  in  its  product  other  than  by 
purchasing  a  registered  product  whidi  is 
pyrethrin  or  contains  pyrethrin. 

Any  registrant  responding  to  the 
Agency  should  use  the  Data  Call-In 
Summary  Sheet,  selecting  any 
appropriate  option(s)  and  providing 
appropriate  supporting  information. 
Because  of  the  volume  of  this  active 
ingredient  which  is  produced  and  used, 
the  Agency  will  not  consider  a  request 
for  a  low-volume  minor-use  exemption. 

A  registrant  who  is  treated  as  having 
been  granted  a  generic  data  exemption 
must  notify  the  Agency  if  it  is  no  longer 
eligible  for  the  exemption.  In  that  event, 
the  notice  to  the  Agency  must  include  a 
revised  Confidential  Statement  of 
Formula. 

If,  in  the  future,  the  registrant(s)  of 
pyrethrin  (identified  in  the  "20%  bst"  in 
Unit  111  of  this  Notice),  who  commit  to 
generate  either  individually  or  jointly 
the  required  data,  fail  to  taike 
appropriate  steps  to  supply  the  required 
data  or  fail  to  provide  the  required  data 
on  time,  all  end-use  registrants 
(including  those  with  registered 
products  containing  less  than  20  percent 
pyrethrin,  identified  in  Unit  IV,  as  well 
as  any  registrants  with  20  percent  or 
greater  pyrethrin  end-use  products  who 
otherwise  may  qualify  for  a  generic  data 
exemption  under  the  Data  Call-In 
Notice)  will  be  notified  and  must  inform 
the  Agency  within  30  days  of    * 
notification  how  they  will  comply  with 
the  data  requirements  by  the  dates 
specified  in  the  Data  Call-In  Notice.  In 
that  event,  a  registrant  who  does  not 
respond  within  30  days  ai  such 
notification,  or  fails  to  take  appropriate 
st^s  to  submit  the  required  data  by  the 
date  specified  in  the  Data  Call-In  Notice 


will  be  issued  a  Notice  of  Intent.to 
Suspend  each  affected  registratioo. 

n.  Data  Call-in  Noike 

September  27,  ues. 

Data  Call  in  Notice  for  Chronic 
ToxicoJogicaJ  Data  for  Pfretimn 

Dear  Sir  or  Madam: 

This  Notice  requires  you  and  other 
registrants  of  pesticide  products 
containing  pyrethrins,  pyrethrin  coils 
and  pyrethnim  powder,  other  than 
pyrethnun  hereafter  referred  to  as 
pyrethrin.  to  submit  certain  data  to  the 
U.S.  Environmental  Protection  Agency 
(EPA).  Within  90  days  after  you  receive 
this  Notice  you  must  inform  EPA: 

1.  How  you  will  comply  with  the  data 
requirements  set  forth  in  this  Notice;  or 

2.  Why  you  believe  you  are  exempt 
from  the  requirements  of  this  Notice;  or 

3.  Why  you  believe  EPA  should  not 
require  your  submission  of  data  in  the 
manner  specified  by  this  Notice. 

If  you  do  not  respond  to  this  Notice,  or 
if  you  do  not  satisfy  EPA  that  you  will 
comply  with  its  requirements  or  should 
be  exempt  or  excused  from  doing  so, 
then  the  registration(s)  of  your 
product(s)  subject  to  this  Notice  will  be 
suspended.  We  have  provided  a  list  of 
all  of  your  products  subject  to  this 
Notice  (Attachment  A),  as  well  as  a  list 
of  all  registrants  of  pyrethrin  products 
who  are  subject  to  this  Notice 
(Attachments  B-1  and  B-2).  Those 
registrants  who  must  respond  to  this 
Data  Call  In  Notice  are  identified  in 
Attachment  B-1,  which  is  the  list  of 
registrants  of  products  containing  20%  or 
greater  of  pyrethrin  (called  the  "20% 
list").  As  explained  herein,  a  Federal 
Register  Notice  is  being  published  as  a 
means  of  notifying  those  registrants  with 
less  than  20%  pyrethrin  in  their  products 
of  these  data  requirements  and  (^tions 
available  for  compliance.  These 
registrants  are  identified  in  Attachment 
B-2. 

The  authorify  for  this  Notice  is  Sec 
3(c)(2)(B)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
7  U.S.C  136a(cM2){B). 

Section  I.  Why  You  Are  Receiving  This 
Notice 

The  Agency  is  including  in  this  Notice 
the  chronic  data  needs  usually 
requested  as  a  part  of  the  ongoing 
regular  Data  Call  In  Program.  Since  this 
chemical  is  included  in  products  used  on 
food,  it  would  be  subject  normalfy  to 
chronic  testing  requirements.  These 
tests  are  also  required  for  certain  non- 
food uses.  We  have  not  examined  in 
detail  the  use  patterns  for  your 
product(8).  If  your  product(s}  is  not  used 


for  food  or  other  uses  subject  to  the 
chronic  testing  requirements  of  the 
Peetictde  Registration  Guidelines,  see 
Section  ID-C  for  iiistnicti«tiu  on 
submitting  a  request  that  the  guidelines 
do  not  apply  to  your  product(s).  A  copy 
of  the  "When  Required"  portion  of  the 
chronic  testing  requirements  of  those 
GuideUnes  is  attached  for  ose  in  your 
evaluations  (Attaclunent  C).  The 
existing  chronic  data  in  the  areas  of 
chronic  feeding,  oncogenicify, 
reproduction  and  teratology  (the 
traditional  areas  included  in  Data  Call 
In)  are  cited  in  a  list  included  as 
Attachment  G-1.  Therefore,  the  Agency 
imposes  the  requirement  to  supply  the 
chronic  data  needed.  If  there  are  any 
additional  existing  chronic  studies  in 
this  area  which  meet  cnrrent 
requirements,  please  let  us  know  wHhin 
90  days  of  your  receipt  of  ttiis  Notice. 

All  the  data  we  are  requiring  are 
called  "generic"  data.  They  pertain  to 
the  safefy  of  that  active  ingredient  fai  all 
products  having  the  use  patterns  for 
which  the  data  are  required.  The 
Agency  has  determined  that  the  data 
listed  in  section  11  of  this  Notice  are 
necessary  to  maintain  fai  effect  your 
registration  of  products  containing 
pyrethrin. 

Section  II  Data  Required 

D-A  Toxicological  Data  Needed. 
These  data  are  specified  in  the  Data 
Requirements  for  Pesticide  Registration; 
Final  Rule,  S  156.135,  toxicology  data 
requirements,  chronic  testing. 

1.  Chronic  Feeding  Study(s).  Data 
needed:  A  dironic  feeding  study  in  two 
species. 

2.  Oncogenicity  Studyfs).  Data 
needed:  An  oncogenicify  study  in  two 
species. 

3.  Reproduction  Studyfs).  Data 
needed:  No  additional  data  needed  at 
this  time. 

4.  Teratogenicity  Studyfs).  Data 
needed;  A  teralogenicify  study  in  two 
species. 

II. — B.  Schedules  for  Submission  of 
Data.  The  chronic  studies  must  be 
submitted  according  to  the  following 
schedule: 

1.  Chronic  Feeding  Studyfs)  in  two 
species. 

— A  progress  report  is  due  8  months 
after  receipt  of  this  Notice  and 
semiannuaUy  thereafter. 

— A  final  report  is  due  50  months  after 
receipt  of  this  Notice. 

2.  Oncogenicify  Study(s)  in  two 
species. 

— ^A  progress  report  is  due  8  months 
after  receipt  of  this  Notice  and 
semiannually  thereafter. 


— A  final  itport  te  iw  se  1 
racupi  of  tliift  Notioaw 

a.  Tcratafear  BtaidyC^  is  Isiio  ^cdw. 
— A  pHpvw  rapart  i»  dott  9  BMirilM 

after  recaipr  of  llii»  il0ttc0  and 

ssmiawniafiy  thanaAar. 
—A  finat  Bipartis  dtaa  IS  nnatlu  aflar 

racaipt  of  At*  Notice. 

D-C  Totting  Protocola.  Any  stucHefl 
submitlad  andar  Seetkm  S-A  aiust  be 
conducted  in  accatdaaca  wkh 
acceptable  test  standarda  audi  aa  tkoaa 
outlined  in  the  Pesticide  Assessment 
Cuidehoas.  Ptt>locol8  aj^iroved  by  the 
Organizadon  for  Beenomic  Cimperation 
and  Devslopinent  (CKGEH  ve  also 
aaceptaUe  provided  the  OBCD 
recommended  test  standards,  such  as 
test  daration,  selection  of  species,  and 
degradate  identification  (enTironmental 
fate)  requirements  confonn  to  that 
specified  in  die  Pesticide  Data 
Requirenents  regulation  f}  158.70). 
When  BSing  die  OBCD  protocols,  care 
sbooki  be  taken  to  obsnre  the  test 
standards  in  a  maimer  such  that  the 
data  generated  by  the  study  will  satisfy 
the  requirements  of  Part  158.  The 
Pesticide  Registration  GuideHnes  were 
proposed  by  ERA  in  the  Federal  Register 
(FR)  on  August  22, 1978, 43  PR  37336. 
Sabsequently,  the  regisbtition  data 
requirements  were  summarized  as  a 
final  regidation  on  November  24, 1982, 
47  FR  53392  (40CPR  Part  158}  and  die 
final  data  reqaerements  regulation  was 
published  on  October  24, 1984  (49  PR 
42886).  The  final  regulation  is  labeled 
"Data  Reqairements  for  Pesticide 
Registration;  Pinal  Rule."  TTie  pesticide 
Assessment  Guidelines  contain 
acceptaMe  tests  and  other  guidance. 
Residue  Stodies  appew  in  Subdivision 
O,  Residue  Chemistry  Guidelines; 
chemistiy  stodies  in  Product  Chemistry, 
Subdiviaimi  D;  Environmental  Pate  fai 
SubdivisMm  N;  and  the  chronic 
toxicology  data  requirements  are  in 
Subdivision  F,  Hazard  Evafoatfon; 
Humana^and  DMsestic  Anfanals.  These 
EPA  Guidelines  are  available  as:  NTIS 
Order  Na  PBB3^153916  Ibr  Suhdiv.  F 
(hard  copy  |l«4n/microfieha  $4^); 
PBaa-lSSaeo  for  Subdiv.  D  ($11.50); 
PB83-1S3973  for  Snbdiv.  N  {$13.oe)i  and 
PB83-153981  lorSobdiv.  O  ($10.00):  from 
the  National  Technical  Information 
Servica  9^rnS)»  Attn:  Order  Desk.  5285 
Port  Royal  Rd..  Springfield.  VA  22101 
(703-487-4650).  T^eOECD  protocols  are 
avaiiabi«.fra»  OISCD.  1758 
Pennsylvania  Ave..  NW..  HWa^ington. 
D.C.20088l 

Section  UL  Comp£ance  with 
Requirements  of  This  Notice 

Within  flOdays  of  recatvii^  diia 
Notice,  you  nmat  s^miit  far  each  of 
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prsAintB  subjaet  to  thia  Notice  a 
caMpiBt»dcopyalthe"D»taCaHhi 
Saonavy  Sheet"  (Attachmant  0-2).  On 
that  sheet  you  must  state  mdUch 
optfoBi(8)  yoB  have  selected  tD  comply 
with  thia  Notice.  At  the  snsw  time,  yea 
moat  also  submit  any  addMienal 
documanta  required  to  suHMirt  the 
optiea(^  cbosan.  The  Summary  Sheet 
ud  aitter  attachments  am  provided  to 
assist  yoo  in  re^Mmding  to  ftia  Notice. 
DttBa»aH»rtfa»pi*BtBJmalwial.  if  you 
believe  yea  quattfy  for  mere  thaa  one  of 
the  available  options  provided  by  this 
Notice;  jroo  should  choose  every  option 
for  whi^  you  believe  yoa  may  quahfy 
when  you  respond  to  titis  Notice.  In 
processing  responses  which  »pedfy 
more  than  one  option  for  eo^^ying  with 
this  Notice,  EPA  wiD  attempt  to  adopt 
the  option  which  will  impose  the  least 
burden  on  the  registrant. 

Section  IIJ-A  Exemptioa  From  tha 
Requirements  of  Tlds  Notice 

Generic  Data  Exemption,  Under  Sec^ 
3(c)(2)(I^  of  FVRA.  an  applicant  for 
registration  of  a  product  is  exempt  fren 
the  raqaiieBient  to  submit  or  cite  data 
conceiiiiBg  an  active  ingredient  if  the 
active  ingredient  in  his  product  is 
derived  exclusively  from  purchased 
regiatarad  pesticide  products  containing 
the  active  ingredient  EPA  has 
concluded  ^at  sudi  a  regiistrant  also 
should  nmmally  be  exeaqrt  from  a 
S  3(c)(2)(B)  notice  requiring  data  on  the 
active  ingredient  which  they  pordiase. 
To  qnattfy  for  tISa  CNemptim  aU  ef  die 
following  lequirements  must  be  met: 

1.  The  pyiethrin  in  your  registered 
product  must  be  present  sdely  because 
of  iiwocpontion  of  anoAer  registered 
product  whicb  aontains  pyratfapnx  ^ 

2.  Every  registrant  who  ia  die  altimattf^ 
source  of  the  pyiethrin  in  your  product 
must  be  is  oomphance  widi  die 
requirements  of  thia  Notice  and  must 
remain  in  compliance;  and 

3.  You  must  have  provided  to  EPA  an 
accurate  and  cunent  "Confidential 
Statement  of  Foranda"  for  each  of  yew 
products  to  which  tins  Notice  applies. 

Generally,  to  appky  for  tha  generic 
data  exemptian  you  aiaat  stdnut  a 
completed  Genoic  Data  Exenqition 
Statemeit  (Attadmnnt  D)  and  all 
supportiBf  docameatatioD  lor  each  of 
your  praductii  for  wAoch  you  daim  the 
exemption.  Endnise  registrants, 
identified  ia  Atta^raent  B-1  arost 
eaniply  witbthe  requirements  of  diia 
Data  Call  In^Notice  if  seeking  a  generic 
data  exemptien.  However,  in  this  case 
an  adifidanal  mechanism  for  obtaining  a 
generic  data  exemption  is  being 
included  ia  a  Faihiul  Hegtelai  Notice, 
amiBcabfo  to  registrants  listed  in 
Attachment  B-2.  The  Federal  Register 


document  notffiee  regis  tranta  of 
pyretfvin  products  of  this  Data  Catt-In 
Notice  and  identifies  steps  to  be  taken, 
depending  iq>on  die  coorae  of  action 
choaan  by  the  individual  end-use 
registrant  as  an  appropriate  response  to 
the  Notice.  Under  dris  approach,  subject 
to  certain  conditions,  registrants  with 
products  having  less  than  20%  pyrethrin 
will  be  treated  as  if  they  had  requested 
and  been  granted  a  generic  data 
exemption,  unless  they  notify  the 
Agency  within  90  days  that  they  do  not 
qualify  or  do  not  wish  to  receive  such 
treatment 

Exemption  for  hw  volume  minor  use 
pesticides.  Section  3(cX2)(A]  of  FIFRA 
requires  EPA  to  consider  the 
appropriateness  of  requiring  data  for 
low  volume  minor  use  pesticides.  In 
implementing  this  proviaioa.  EPA 
considers  as  a  low  volume  chemical 
only  active  ingredients  whose  total 
production  volume  for  aH  manufacturers 
is  smalL  If  the  active  ingredient  is  used 
for  both  hi^  volume  and  low  volume 
uses,  a  low  voliuae  exception  «vill  not  be 
approved.  If  all  uses  of  an  active 
ingredient  are  low  volume  and  the 
combined  voliunes  for  all  uses  are  also 
lowH.  than  an  exeuqitioD  may  be  granted. 
An  exemption  will  not  be  granted  if  any 
registrant  of  the  active  ingredient  elects 
to  conduct  die  testing. 

To  apply  for  a  low  volume  minar  use 
exemption,  you  most  submit  tlie 
following  informaboK 

1.  Year  total  production  in  pounds  per 
year  of  pyrethi^  foe  all  uses  (including 
non-pesticide  uses)  erf  the  chemical  far 
each  of  the  last  five  calendar  years. 

2.  A  hating  of  all  uses  of  the  pyrethrin 
you  produce  and  the  amount  used  in 
pesticide  products. 

3.  A  ftiancial  impact  analysis  whidi 
treats  die  cost  of  die  proposed  testing 
and  addresses  the  ability  to  pass  those 
costs  on  to  the  users  of  the  product. 

4.  Statem«it  of  how  important 
pyrethrhi  is  to  users. 

5.  A  Set  of  data  requirements  Car , 
which  yoa  request  an  exemption  and  a 
detailed  explanation  of  why  an 
exemption  is  requested. 

The  Agency  wdl  net  caaaider  any 
requests  for  low-volume  minor-use 
exemptions  because  of  the  volume  of 
this  active  inf^dient  whicfa  is  produced 
and  used. 

Section  m-B  Produoiiott  of  Data 
Regaind  bj  Tbia  Nob€9 

There  are  three  methods  by  whidi  you 
may  aieet  the  requirements  of  this 
Notice  to  produce  data.  First,  you  may 
commit  to  the  Agency  that  you  will 
develop  die  data.  Second,  yo«  may 
share  in  the  cost  of  developing  the  data. 
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Third,  you  may  submit  existing  data 
which  satisfles  the  requirements  of  this 
Notice. 

If  you  choose  to  develop  the  required 
data  yourself  or  to  submit  existing  data, 
within  90  days  of  receipt  of  this  Notice 
you  must  submit  a  completed  Data 
Coversheet  for  each  study  to  b^ 
provided. 

Submitting  Existing  Data.  If  you 
submit  existing  data,  you  must  include 
two  copies  of  the  study.  You  must  also 
determine  that  the  data  satisfy  one  or 
more  of  the  requirements  imposed  by 
-this  Notice.  If  the  data  do  not,  you  still 
will  be  required  to  comply  with  this 
Notice,  normally  without  any  extension 
of  the  required  date  of  submission. 

Developing  Data.  If  you  choose  to 
develop  the  required  data,  your 
submission  should  also  indicate  the 
protocols  to  be  followed  in  conducting 
the  study.  If  you  wish  to  use  a  protocol 
which  differs  ^m  the  options  provided 
by  Section  II  of  this  Notice,  you  must 
submit  a  detailed  description  of  the 
proposed  protocol  and  your  reason  for 
wishing  to  use  it.  The  Agency  may 
choose  not  to  accept  a  protocol  not 
specified  in  Section  II;  rejection  of  the 
proposed  protocol  will  not  be  a  basis  for 
any  extension  of  time  for  submission  of 
data. 

Sharing  Cost  to  Develop  Data.  If  you 
choose  to  enter  into  an  agreement  to 
share  in  the  cost  of  producing  the 
required  data  but  will  not  be  submitting 
the  data  yourself,  provide  the  name  of 
the  registrant  who  will  be  submitting  the 
data.  You  must  also  provide  EPA  with 
documentary  evidence  that  an 
agreement  has  been  formed.  Such 
evidence  may  be  your  letter  offering  to 
join  in  an  agreement  and  the  other 
registrant's  acceptance  of  your  offer,  or 
a  written  statement  by  the  parties  that 
an  agreement  exists.  The  agreement  to 
produce  the  data  need  not  specify  all  of 
the  terms  of  the  final  arrangement 
between  the  parties  or  the  mechanism  to 
resolve  the  terms.  Section  3(c)(2KB) 
provides  that  if  the  parties  cannot 
resolve  the  terms  of  the  agreement  they 
may  resolve  their  differences  through 
binding  arbitration. 

Section  III-C  Other  Courses  of  Action 
Under  This  Notice 

There  are  additional  options  available 
in  responding  to  this  Notice.  First,  you 
may  claim  that  one  or  more  data 
requirements  should  not  apply  to  your 
product.  Second,  you  may  amend  your 
registration  to  delete  the  uses  to  which 
one  or  more  data  requirements  apply. 
Third,  you  may  ask  for  the  voluntary 
cancellation  of  your  registration.  Fourth, 
you  may  request  that  EPA  use  its 
discretion  and  not  suspend  your 


registration  because  of  your  good  faith 
yet  unsuccessful  efforts  to  enter  into  an 
agreement  for  a  joint  data  development/ 
cost  sharing  program. 

Applicable  Data  Requirements.  If  the 
data  requirements  of  this  Notice  do  not 
apply  to  your  product(s),  you  will  not  be 
required  to  supply  the  data  pursuant  to 
section  3(c)(2)(B).  If  you  claim  that  the 
data  requirements  are  not  applicable  to 
your  product(s),  you  must  submit  an 
explanation  of  why  you  believe  they  do 
not  apply.  You  should  also  submit  the 
current  label(s)  of  your  product(s)  and  a 
copy  of  the  Confidential  Statement  of 
Formula  of  the  product(s).  If  EPA 
determines  that  the  data  are  required  for 
your  product(s),  you  must  choose 
another  method  of  meeting  the 
requirements  of  this  Notice  in  a  timely 
manner. 

Voluntary  Cancellation  or 
Amendment  You  may  avoid  the 
requirements  of  this  Notice  by 
eliminating  the  uses  of  your  product  to 
wjiich  the  requirement  applies.  To  do  so. 
you  may  choose  either  to  request 
voluntary  cancellation  of  your 
registration  or  to  seek  amendment  of  the 
registration  to  delete  the  appropriate 
uses.  If  you  wish  to  amend  your 
registration,  you  must  submit  a 
completed  application  for  amendment,  a 
copy  of  your  proposed  amended 
labeling,  and  all  other  information 
required  for  processing  the  application. 

Discretionary  Non-Suspension  of 
Your  Registration(s).  You  may  also 
request  EPA  to  exercise  its  discretion 
not  to  suspend  your  registration(s) 
although  you  do  not  comply  with  the 
data  submission  requirements  of  this 
Notice.  EPA  has  determined  that  as  a 
general  policy,  absent  other  relevant 
considerations,  it  will  not  suspend  the 
registration  of  a  product  of  a  registrant 
who  has  in  good  faith  sought  and 
continues  to  seek  to  enter  into  a  data 
development/cost  sharing  program  but 
the  other  registrant(8)  developing  the 
data  have  refused  to  accept  his  offer.  To 
qualify  for  this  option,  you  must  prove  to 
EPA  that  you  have  made  an  offer  to 
another  registrant  (who  has  an 
obligation  to  submit  data)  to  share  in  the 
burden  of  developing  that  data.  You 
must  also  provide  us  with  a  copy  of  that 
offer  and  proof  of  the  other  registrant's 
receipt  of  that  offer  (such  as  a  certified 
mail  receipt).  Your  offer  must,  in 
addition  to  anything  else,  offer  to  share 
in  the  burden  of  producing  the  data  upon 
terms  to  be  agreed  or  failing  agreement 
to  be  bound  by  binding  arbitration  as 
provided  by  FIFRA  section  3(c)(2)(B)(iii). 
In  addition,  you  must  demonstrate  that 
the  other  registrant  to  whom  the  offer 
was  made  has  not  accepted  your  offer  to 
enter  into  a  cost-sharing  agreement  The 


other  registrant  must  also  inform  us  on  a 
Summary  Sheet  that  he  will  develop  and 
submit  the  data  required  by  this  Notice. 

In  order  for  you  to  avoid  suspension 
under  this  option,  you  may  not 
withdraw  your  offer  to  share  in  the 
burdens  of  developing  the  data.  In 
addition,  the  other  registrant  must  fulfill 
its  commitment  to  develop  and  submit 
the  data  as  required  by  this  Notice. 

Section  III-D.  Existing  Stocks  of 
Suspended  or  Cancelled  Products 

EPA  has  statutory  authority  to  permit 
continued  sale  and  distribution  of 
existing  stocks  of  a  pesticide  product 
which  has  been  suspended  or  cancelled 
if  doing  so  would  be  consistent  with  the 
purposes  of  the  Act.  The  Agency  has  not 
determined  that  such  disposition  of 
existing  stocks  for  a  suspended 
registration  when  a  section  3(c)(2)(B) 
data  request  is  outstanding  would 
generally  not  be  consistent  with  the 
Act's  purposes.  Accordingly,  the  Agency 
anticipates  granting  permission  to  sell  or 
distribute  existing  stocks  of  suspended 
products  only  in  exceptional 
circumstances.  If  you  believe  such 
disposition  of  existing  stocks  of  your 
product(s)  which  may  be  cancelled  or 
suspended  because  of  this  Notice  should 
be  permitted,  you  have  the  burden  of 
clearly  demonstrating  to  EPA  that 
granting  such  permission  would  be 
consistent  with  the  Act.  Unless  you 
meet  this  burden,  the  Agency  will  not 
consider  any  request  pertaining  to  your 
continued  sale  and  distribution  of  your 
existing  stocks  after  cancellation  or 
suspension. 

If  you  expect  to  have  your  product 
suspended  or  intend  to  request  a 
voluntary  cancellation  or  your 
products(s)  and  wish  to  request  an 
existing  stocks  provision,  the  following 
information  must  be  included  in  your 
request: 

1.  Demonstration  that  such  a  provision 
would  be  consistent  vvith  the  purposes 
of  FIFRA.  and 

2.  Explanation  of  why  an  "existing 
stocks"  provision  is  necessary,  including 
a  statement  of  the  quantity  of  existing 
stocks  and  your  estimate  of  the  time 
required  for  their  sale  and/or 
distribution. 

Section  IV.  Inquiries  and  Responses  to 
This  Notice 

If  your  have  any  questions  regarding 
the  requirements  and  procedures 
established  by  this  Notice,  please 
contact:  Donald  Mackey  (703)  557-2708 
or  Geraldine  Werdig  (703)  557-7438. 

All  responses  to  this  Notice  must 
include  a  completed  Data  Call  In 
Summary  Sheet  and  the  other 
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documents  required  by  Section  III  of  this 
Notice,  and  shoutd  be  submitted  to: 
Geraldine  W.  Werdig,  Chief,  Data  Call 
In  Program,  Registration  Division  (TS- 
767),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  204flD.  RE:  Pyrethrin. 

The  Office  of  Compliance  Monitoring 
(OCM)  of  the  Office  of  Pesticides  and 
Toxic  Substances  (OPTS),  EPA.  will  be 
monitoring  the  data  being  generated  in 
responje  to  this  Notice,  "nierefore,  if  you 
respond  to  this  Notice  by: 
— committing  to  develop  and/or 

submitting  data, 
— stating  that  data  requirements  are  not 

applicable, 
— submitting  protocols  or  modifications 

to  them,  and/or 
— requesting  extensions  in  due  date  for 

submitting  Hnal  reports. 
Send  a  duplicate  copy  of  the  DCI 
Summary  Sheets  and  coversheets  with 
supporting  information  to:  Laboratory 
Data  Integrity  Program,  Office  of 
Compliance  Monitoring  (BN-342),  U.S. 


Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

A  duplicate  copy  a{  the  actual  studies 
need  not  be  sent  to  OCM. 

Sincerely  youra. 
)amet  Akerman  for 
Douglas  D.  Canipt 
Director,  Registratioft  Division. 

Attacfaments 

A  =  List  of  Registrant's  Products  Containing 

IV^thrin  * 
B-l=List  of  Registrants  With  Products 

Ckjntaining  20%  or  Greater  of  Pyrethrin* 
B-2=Li8t  of  Registrants  with  Products 

Containing  Lest  Than  20%  of  Pyrethrin* 
C=ChroBic  Testing  Requirements  of 

l%8ticide  Registration  Guidelines* 
C-l=Exi8ting  Chronic  Toxicological  Data  in 

H'A  Files  for  Pyrethrin 
C-2=Data  Call  In  Summary  Sheet  for  \ 

Chronic  Data 
D=Generic  Data  Exemption  Statement  and 

Confidential  Statement  of  Formula 
E=Coversheet  for  Submitting  Data 
F  =3  Federal  Register  Notice  * 

*  Not  being  reprinted  here  because  this  ia 
the  list  of  the  pyrethrin-oontaining  products 


of  the  particular  registrant  to  whom  the  Data 
Call  In  Notice  is  l>eing  mailed. 

*  Not  being  reprinted  here.  See  Unit  III  Of  ' 
document. 

'  Not  being  repnnted  here.  See  Unit  IV  of 
dociBient. 

*  Not  being  reprinted  here.  See  the  Tmt 
four  data  requirenents  for  chronic  testing, 
under  40  CFR  158.135. 

*  This  Notice  in  its  entirety.       ' 

Attadment  C-1. — Existi^  Chronic 
Toidooiogical  Data  in  EPA  Files  for  PyietMB 

1.  Chronic  Feeding  Studyfs)  (Two  Species) 
Data  located  in  EPA  files  are:  Nohe. 

2.  Oncogenicity  Studyls)  (Two  Species) 
Data  located  in  EPA  files  are:  None. 

3.  Reproduction  Study(s)  (One  Species] 
Data  located  in  EPA  files  are:  (1966)  Final 
Report  Reproduction  Study— Rats:  Proiect 
No.  207-109.  by  R.  |.  Wek,  el  al.. 
(UnpuUished  study  received  July  23, 1976 
under  4822-154);  performed  by  Hazleton 
Laboratories.  Inc.;  submitted  to  S.  C.  Johnson 
and  Sons,  Inc..  Racine,  Wise:  MRID  #%528; 
EPA  Accession  #224823. 

4.  Teratogenicity  Studyts)  (Two  Species) 
Data  located  in  EPA  files  are:  None. 

WLUMQ  COQC  •S60-«»4f 


£PA  Registration  No. i 
ProcXict  Nane: 


Registrant's  Name:  

Date  of  Data  Call-in  Notice: 


MTACWCIir  C'  2  DKIA  CAU>IN  SlMNARy  SHEET 


for  products  containing^ 


CMB  Approval  No.  2000*0468 
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as  an  active  ingredient. 


Note;  For  each  registered  product,  a  separate  "Data  Call-in  Smnary  Sheet"  must  be  filled  in  and  sent  to  the  Agency.  If  you 
qualify  for  a  "generic"  data  exeaption  or  have  decided  to  voluntarily  cancel/suspend  your  registration,  check  the  appiccpri- 
ate  box  for  Nos.  1  or  2. 

1.  |_|  I  request  a  voluntary  cancellation  of  this  product's  registration. 

2«  LI  I  request  an  end-use  exemption.  Attached  is  a  current,  accurate  Confidential  Statement  of  ny  product's  composi- 
tion indicating  ny  source  of  active  ingredient  or  a  certification  on  the  "Generic  Data  Exenption  Statenent." 

If  you  select  only  Option  1  or  2  above,  sign  here,  and  return  this  page  to  EPA. 

Dated 


Signature  of  Authorized  Representative 


Telephone  No.  *  area  code 


Nane  Typed  or  Printed 


Address  if  different  fron  mailing  address 


If  you  choose  one  or  more  of  the  following  options  (Nos.  3-12),  you  may  choose  different  options  for  different  data 
requiranents,  but  for  each  data  requiranent,  at  least  one  box  must  be  checked. 


Options  Nos.  3-5  for  satisfying  Notice's  data 

Chronic  Feeding 

Oncogen 

city 

Teratogenicity 

Reproductive 

requirements 

Species  tl 

Species  «2 

Species  »1 

Species  12 

Species  11 

Species  #2 

3.  I  en  submitting  existing  data  for  each 
data  requiranent  box  which  has  been 
checked.  A  cowr  sheet  (Attactnent  F) 
is  attadied  which  suimrizes  each  study 
submitted. 

V 

4.  I  will  generate  and  submit  data  for  each 
data  requiranent  box  which  has  been 
checked  and  submit  progress  reports 
according  to  the  schedule  in  Section  II.  B. 
of  this  Notice.  These  data  will  be  gener- 
ated according  to  the  Pesticide  Registra- 
tion: Proposed  Data  Requiranents  regula- 
tion |_|,  the_OBCD  protocols(_|,  or  differ^ 
ent  protocol 1  | .  A  conpleted  ooversheet 
(Attachnent  E)  is  attached. 

•  • 

5.  I  have  entered  into  an  agreonent  under 
FIFRA  3(c)(2)(B>(ii)  with  one  or  more 
other  Registrants  to  share  the  burdens 
of  generating  and  submitting  data  and 
progress  reports  for  each  data  requiranent 
box  which  has  been  checked  according  to 
the  schedule  in  Section  11.  of  this  Notice 
A  copy  of  the  agreanent  is  attached  and 
the  mae   and  address  of  registrant  to 
sutmit  each  test  is  specified. 
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Page  2  of  2 


Other  options  6  through  9 


Chronic  Feeding 


^lecies  »1  Species  12 


Oncogenicity 


Species  tl  Species  §2 


Teratogenicity 


^jecies  tl  Species  t2 


Reproductiof 


I  claiii  that  I  an  not  obliged  to  arrange  to 
sutmit  the  data  required  by  this  Notice  for 
the  following  checked  data  requirenent 
box{es)  because  the  use(s)  of  my  registered 
pesticide  product  are  such  that,  under  the 
Data  Requirements  for  Pesticide  Registra- 
tion Pinal  Rule,  these  data  requirements 
do  not  apply  to  ny  prockict.  Attached  is 
an  explanation  of  why  my  registered  pesti- 
cide product  is  not  subject  to  the  Itequire- 
ments  together  with  a  current  and  accurate 
Confidential  Statement  of  my  product's 
ccnposition  and  current  label  for  my 
registered  pesticide  product. 
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I  enclose  a  ocnpleted  application  to  aaend 
my  registration  by  deleting  one  or  more  of 
its  currently  registered  uses.     Once  this 
anencinent  is  approved,  I  believe  the  data 
requirements  in  the  checked  box(es)  will 
not  apply  to  my  product. 


I  request  an^SKanp^icnfrcm  the  obligation 
to  arrange  to  submit  data  for  the  following 
checked  data  requirement  box(es),  because  "^^ 
the  active  ingredient  in  my  registered, 
pesticide  product  is  a  low  volune/mit 
chemical.     Attached  are 
neoessary_ffli::-^  lo*-0olime/te nor  chonical 
to  Section  III. 


I  have  sutmitted  an  offer  as  specified  in 
Section  III  of  the  Notice  but  have  been 
unsuccessful  in  entering  into  any  agreonent 
to  share  the  burdens  of  generating  data 
with  other  registrant(s).     Attached  are 
copies  of  the  offers  I  have  nede  regarding 
the  requirements  indicated  by  the  checked 
data  box(es)  and  attached  is  proof  of 
receipt  of  the  offer(s). 


Dated 


Signature  of  Authorised  Representative 


lyped  or  Printed 


Telephone  No.  *■  area  code 

MXMO  CODE  M«M0:< 


Mdress  (If  different  frcn  address) 
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OMB  Approval  No.  2000-0468 
Expiration  Date  5/31/86 

AltachmeBl  D.— "Ganetk"  Data  Exemplioo 
SUtenwnt 

EPA  Product  Registration  No. 

Registrant's  Name  and  Address: 


As  an  authorized  representative  of  the 
registrant  of  the  product  identified  above.  I 
certify  that: 

(1)  I  have  read  and  am  familiar  with  the 

terms  of  the  Notice  from  EPA  dated 

concerning  a  requirement  for  submission  of 
"generic"  data  on  the  active  ingredient 
named under  FIFRA  Section  3(cM2)(B). 

(2)  My  firm  requests  that  EPA  not  suspend 
the  registration  of  our  product,  despite  our 
lack  of  intent  to  submit  the  generic  data  in 


question,  on  the  grounds  that  the  product 
contains  the  active  ingredient  solely  as  the 
result  of  the  incorporation  into  the  product  of 
another  product  which  contains  that  active 
ingredient,  which  is  registered  under  FIFRA 
Section  3,  and  which  is  purchased  by  us  from 
another  producer. 

(3)  An  accurate  Confidental  Statement  of 
Formula  (CSF]  for  the  above  identified 
product  is  attached  to  this  statement.  That 
formula  statement  indicates,  by  company 
name,  registration  number,  and  product 
name,  the  source  of  the  subject  active 
ingredient  in  my  firm's  product 

OR 
The  CSF  dated  — 


—  on  file  with  EPA  is 
complete,  current  and  accurate  and  contains 
the  information  requested  on  the  current  CSF 
Form  No.  8570-4.  llie  registered  source(s)  of 


the  above  named  active  ingredient  in  my 

product(s)  is/are and  the  registration 

number(8)  is/are . 

My  firm  will  apply  for  an  amendment  to  the 
registration  prior  to  changing  the  source  of 
the  active  ingredient  in  our  product 

(4)  I  understand,  and  agree  on  behalf  of  my 
firm,  that  if  at  any  time  any  portion  of  this 
Statement  is  no  longer  true,  or  if  my  firm  fails 
to  comply  with  the  undertakings  made  in  this 
Statement  my  firm's  product's  registration 
may  be  suspended  with  FIFRA  Section 
3(c)(2)(B). 

Registrant's  authorized  representative: 

(Signature) 

Dated:    

(Typed) 

MLUNO  COM 


1-1 

Confidenti*!  Business  information:  Does  Not  Contain  NMonal  Security  information  IE.  0.  1 20651 

form  Approved  0MB  No  2000  0483  AooroYtl  trauret  930^7         1 

• 

• 

Uniwd  SiaMs  Envwonmenwl  Protection  Agency 
^k   _,  ^  _                                               OHiceofPwticideProQr»m«(TS-767) 
JSfaC.  DA                                                     Washington.  OC  204«0 

^^  t-  ■  A^             Confidential  Statement  of  Formula 

i—l  Basic  Formulation 
LI  Alternate  Formulation 

Page                               of 

See  Instructions  on  Back 

1  nanw  ana  Aooress  of  Applicani/Registrant  (IncludeZIP  Code) 

2.  Name  and  Address  of  Produce 

T  (Include  ZIP  Codel                                                                      ' 

3* 

4.  RagistrMion  No./Fila  Symbol 
^ . 

6.  EPA  Product  Mgr/Taam  No. 

6.  Country  Where  Formulated 

7.  Pounds/Gal  or  Bulk  Density 

8  pM 

9  Flash  Point/Flame  Extension 

1 

EPA  USE  ONLY 

10  Componenu  in  FormuMmn  (Ust  as  aetutUy  mtroducml 

12.  EPA  Rag.  No. 

1 3.  Each  Component 

in  Formulation 
a  Amount          k  %k*WMii 

14  CertrtiadLimiu 

%  by  Weight 

•  UwvLiiiM  b  UmbLiim 

IS.  Purpowin 
FormuiMian 

1 

■ 

• 

Z 
p 

■      • 

* 

09 

i 

er 
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►1 

. 
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CO 

. 

t 
I 
1 

cs 

17.  Total  Weight 

100%  ^^^^^^^^^^^1 

18.  Signature  of  Approving  Official 

19.  Title 

20  PhoneNor/nc/Mte/trMCoO^)   21.  Date                    1 

lu 

" 

EPA  Fonn  8670- 

4  (Rav.  2-86)  Previous  editions  are  obsolete. 
iK 

Original  and  second  copy  to  EPA 
Third  copy  lo  Applicant 

l-» 

47682 
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INSTRUCTIONS 


I  Read  CarafuOy  Befbn  Completing 
This  Form 

The  complete  chemical  composition  of  each 
pesticide  must  be  known  so  it  can  be 
evaluated  for  registration  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide  Act 
as  amended. 

This  form  is  designed  for  reporting  the 
ingredients  used  in  the  formulation  of  a 
pesticide  product.  It  must  be  completed  and 
submitted  with  each  application  for  new 
registration  of  a  pesticide  and  application  for 
amended  registration  if  the  revision  involves 
a  formula  change. 

Block  A — Check  the  appropriate  action  for 
which  you  are  submitting  the  form. 

Block  B — Number  all  pages  consecutively. 
Enter  on  each  page  the  total  number  of  pages 
submitted.  If  more  than  one  page  is  required, 
number  them  "1  of  2,"  "2  of  3,"  "3  of  3,"  etc. 

1.  Name  and  Address  of  Applicant/ 
Registrant — Enter  the  name  and  address  of 
your  firm  or  authorized  agent. 

2.  Name  and  Address  of  Producer — Specify 
the  name  of  the  producer  and  the  address  of 
the  site  where  this  product  will  be  produced. 

3.  Product  Name— Specify  the  complete 
name  of  this  pesticide  product  as  it  will 
appear  on  the  label.  This  name  must  be  the 
same  as  that  which  appears  on  the 
application  form. 

4.  Registration  Number/File  Symbol — Enter 
the  EPA  registration  number  or  file  symbol,  if 
known,  for  this  product. 

5.  EPA  Product  Manager/Team  Number — 
Enter  the  name  and  team  number  of  the  EPA 
Product  Manager  assigned  to  this  product  if 
known. 

6.  Country  Where  Formulated — Specify  the 
country  where  this  product  is  formulated. 

7.  Weight  per  Gallon/Bulk  Density— For  a 
liquid  product  specify  pounds  per  gallon  of 
formulated  product.  For  a  powder  or  granular 
product,  enter  the  bulk  density  of  formulated 
product  (as  used).  Enter  weight  per  unit  if  the 
product  is  produced  as  a  tablet  briquette,  or 
other  uniformly  shaped  product. 

8.  pH — Enter  the  pH  of  aqueous 
formulations  and  products  which  are  either 
dispersible  or  soluble  in  water.  If  not 
applicable  enter  "N/A." 

9.  Flash  Point/Flame  Extension — Specify 
the  Qash  point  as  determined  by  the 
regulations  for  pressurized  products  and/or 
products  known  or  suspected  to  bum.  State 
the  results  of  the  flame  extension  test  for 
pressurized  products  including  positive 
flashbacks. 

10.  Components  in  Formulation — List  as 
actually  introduced  into  the  formulation.  For 
each  component  in  your  formulatioa  provide 
the  product  name,  commonly  accepted 
chemical,  the  trade  name,  and  the  Chemical 
Abstract  (CAS)  number  for  each  identifiable 
ingredient  present  in  that  product  CAS 


numbers  may  be  obtained  fiom  the  Chemical 
Abstract  Sennce  of  the  American  Chemical 
Society,  Columbus,  OH.  For  each  original  and 
alternate  source  of  each  active  ingredient  in 
the  product  indicate  the  percent  purity  of  the 
manufacturing  use  product  technical  product 
or  other  source  of  active  ingredient.  If  one  or 
more  components  will  be  obtained  from  more 
than  one  source,  enter  all  alternate  sources 
and  all  alternate  EPA  Reg.  Nos.  in  blocks  10, 
11,  and  12  or  on  a  separate  attachment 

ATTENTION:  (Special  Instructions  for 
Columns  10, 13,  and  14).  Any  impurities 
greater  than  or  equal  to  0.1%  (or  less  than 
0.1%  if  the  impurity  if  toxicologically 
significant)  which  are  associated  with  the 
active  ingredient(s)  of  a  technical  grade 
(manufacturing  or  reformulating  use)  product 
or  an  end-use  product  produced  by  an 
integrated  formulations  system  should  also 
be  listed  in  column  10,  and  the  corresponding 
amount,  percent  by  weight,  and  upper 
certified  limits  in  columns  13  and  14. 

11.  Supplier  Name  and  Address — Provide 
the  name  and  address  of  the  supplier  of  each 
component  in  the  formulation.  If  one  or  more 
components  will  be  obtained  from  more  than 
one  source,  specify  the  names  and  addresses 
of  the  alternate  sources  also. 

12.  EPA  Reg.  No.— Specify  the  EPA 
registration  number,  if  any,  for  each  active 
ingredient  in  the  formulation.  If  an 
unregistered  active  ingredient  is  used,  have 
the  suppliers  submit  the  chemical 
specification,  as  well  as  any  data  required 
under  40  CFR  Part  158. 

13.  Each  Component  in  Formulation — 

a.  Amount— Specify  the  quantity  of  each 
component  as  actually  introduced  into  the 
formulation.  Units  (e.g.,  pounds,  grams, 
gallons,  liters)  should  be  expressed  as  used  in 
the  formulation.  If  the  quantity  is  a  liquid 
measure,  enter  the  volume  and  the  specific 
gravity  or  the  pounds  per  gallon  of  the 
component. 

b.  Percent  by  Weight — Specify  the  weight 
percentage  of  each  component  in  your 
formulated  product,  check  voun 
CALCUlA-nON*.  Note  that  the  weight 
percentage  in  many  cases  will  not  agree  with 
that  shown  on  the  label  ingredient  statement 
where  the  weight  percentage  of  the  pure 
active  iagredient(s)  must  be  declared. 

ATTENTION:  PRODUCERS  OF 
MICROBIAL  PRODUCTS— /5pec/o/ 
Instructions  for  Column  13.b.)  Please  state 
the  percent  of  active  ingredient  in  British 
International  Units  (BIUs).  Intemafonal  Toxic 
Units  (ITUs),  Polyhedral  Inclusion  Bodies 
(PIBs)  (viruses),  or  Colony  Forming  Units 
(CFUs)  (fungi),  as  appropriate,  and  include  an 
equivalent  statement  of  active  ingredient  per 
milligram,  ounce,  pound,  etc  of  product 
(e.g.,a  50%  active  Baciullus  thuringiensis 
product  may  have  an  equivalency  value  of 
1.59  million  Aedis  aegypti  ITU  per  pound  of 
product). 


14.  Certified  Limits — These  limits  are  to  be 
set  based  on  representative  sampling  and 
chemical  analysis  (i.e..  quality  control)  of  the 
product. 

a.  Upper  Limit — Specify  the  maximum 
percentage  of  each  active  ingredient, 
intentionally  added  ineri  ingredient,  and  any 
impurities  greater  than  0.1%,  to  be  permitted 
in  the  product. 

b.  Lower  Limit — Specify  the  minimum 
percentage  of  each  active  ingredient  and 
intentionally  added  inert  ingredient  to  be 
permitted  in  the  product. 

15.  Purpose  in  Formulation — Specify  the 
purpose  of  each  ingredient  both  active  and 
inert  (For  example,  disinfectant,  herbicide, 
synergist  surfactant,  defoamer,  sequestrant 
eta)  If  space  is  insufficient,  abbreviate. 

16.  Typed  Name  of  Approving  Official — 
Complete  this  item  for  identification  of 
individual  to  be  contracted  if  necessary. 

17.  Total  Weight— Specify  the  total  wei^t 
of  the  batch  (column  13.  a.). 

18. — 21 — Complete  these  items  for 
identification  of  individual  to  be  contacted  if 
necessary. 

Attachment  E. — Coversheet  for  Data 
Submitted  in  Response  to  Data  Call  in  Notica 

EPA  Registration  No. 

Product  name: 

Registrant's  name: 


Name  of  active  ingredient:    

Type  of  submission: 

D  Intent  to  submit  data  in  the  future 

D  Original  submission  of  data 

D  Duplicate  submission  of  data 

Type  of  study  (if  available): 

Title  of  study; 

Name  and  address  of  laboratoryfs)  or 
individual(s]  who  performed  D,  are 
performing  D,  or  will  perform  D  the  study. 

Numbers  used  by  registrant  or  laboratory 
to  identify  the  study. 

Date  that  study  was  completed  (if 

applicable) or  date  by  which  the  study 

will  be  submitted  to  EPA  (if  it  is  not 
enclosed): . 

Date  when'you  expect  study  (in  life 
portion)  to  be  initiated  by  laboratory  ■ 


and  date  when  you  expect  in  life  portion  to 

be  completed .  In  future  progress 

reports,  indicate  when  the  study  (in  life 
portion)  was  actually  initiated  and 
completed. 

Note:  You  may  also  receive  requests  from 
other  EPA  offices  for  additional  information 
on  these  studies.  Should  you  receive  such 
requests,  you  do  not  need  to  provide  a  copy 
of  your  response  to  the  Data  Call  In  Office. 


Date 

Si^iature  of  Registrant's  Representative 
MLLMS  cooe  6ssa-so-M 
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III  LIST  OP  REGISTRAKTS  OP  PYRKZHaiN  MOOUCTS  CONTAINING  aa%  O*  «H«*TRR  OP  PyRBTHRII»S 


000270 
000412 
0006S5 
OOOKM 
001021 
OOMIO 
-0021SS 
003012 
00)0(>0 
00309S 
003126 
0032S2 
004113 
004713 
C04:i6 
004822 
09492S 

eosi7s 

OOSSfS 
00S769 
004170 
00«S29 
006 7SS 
00730S 
007602 
00776S 
008112 
008897 
009CS6 
009199 
009563 
010171 
010406 
010442 
01774S 
017S64 
0229S0 
025242 
035193 
039714 
044  342 
047134 


tnonpsoN-NATHAM)  CHEnjCAL  caftm 
fumtn  conpiMiit  iNC 
KNICK   CORPORATION 

wcHTiss  DRUG  t  CHrnicAL  conp/wr  1 

niLLEI!  CHEHICAL  t  FERTILIZER  COaT. 

nCLAUGHLIN  eORIILIT  KINE  CO 

•LUE  SPRUCE  CORPANT 

I.  SCMNEID.  INC. 

rujII  JUNICMI  SHOTEN  LIS 

KOTAKE  SHOKAI  LTD 

RIC  CORPORATION 

ROrAL  TRADIN3  COMPANT  LTD 

i-CON  COMPANY  IKC 

RSY  WESTERN  STATES 

RrRETHRUn  BOARO  OF  KENT* 

fAIRFIELO  AMERICAN  CORPORATION 

S.C.  JOHNSON  t  SON  INC. 

KINS  CHEfUCALS  CO  ITD 

•LOOO  PROTECTION  CO  LTD  THE 

MAR  TRADING  CORP  OF  fUk   INC 

UNION  CARBIDE  CORP 

tCBEL  CHEnlCAL  CORP 

HAIA  I  COnPANT  LTD  T 

rujil  SHOJI  ITO 

NISMinOTO  TRADING  COtlPANT  LTD 

RWJHO.  H.  J. 

BE   JESlrS  TRiOI?^  COnPANT 

lltW   INSECTICIDE   COMPANY    LTD 

(EHERAL   TRADING,    INC 

(0X0  EXPORTS   INC 

tlSAMOHTI  03VAL00  S  A  C  I 

PURCELL  P 

lUIUr.AI  HAKAII  INCORPORATION 

rilTCHELl  COTTS  t  COMPANY  INC 

tIDDLE  SAWYER  CORPORATION 

•  AM]  C  SALES  COMPANT  INC 

KASSNAR  inPORTS  INC 

COBRA  INTERNATIONAL  INC 

CITY  HEALTH  PEST  CONTROL 

NOXX  CHEMICALS 

SRECO-TOX  CHEMICAL  CORP. 

TELA  INTERIrtTICMAL,  INC. 

JOHN  H.  KEWtEDT  CONSULTANTS  INC,^ 


MM  SPCAKEI  ! 

SOI  H.  aSBOM  MfM 

toM  HALL  smnr  mst 

C.   8.    tOM  tX  HHMON  ST. 
BOX   SU 

MiB  TBtn  mn  tan 
so  oiviauM  MtMC 

BOX  fSlSB-HMRCOl  SUTION 

P  0  BOX  96* 

P.O.   BOX  *ilt 

ti   SOUTM  ESSEX  MK. 

PO  BOX  ISSi 

EEC  SUrtllT  AMENUI 

420  S.U.   HASHIMSTON  ST. 

2100  LINCatN  PMK  WEST 

BTTII  AN)  HABSUSM  SOMETS 

IfEf  HCUE  STRUT 

NO  1   lUNAHI   l-GMMM  OTOOO-CHO 

HE  AUSTIN  SQ 

1960  Mt  USW 

BUM   1   OUI  UM  HUL  UVCR  ROAO 

too  CHURCM  ST 

BOX   1348 

1180  KONA  at 

C/H  SUITE   Uia  iWAC  BUIS-700  BISHW  SIB 

BOX   1901 

CACKUTU  IS    74( 

8-10  FUKU3NIIU  6  CNOnC   FUKUSHIIU-KU 

CALLE   MCNSemAn  60* 

10  COTTAGE  PL 

C/O  MARTINEZ  E  •  H  CORP   1261  BRQAOMM 

P  0  BOX   3SE 

lUl  KILANl  ST 

EM  P««K  AVE 

t  PEIM  PLAU 

EOO  EAST  UMG  LiM  ROW 

PO  BOX   38tS 

PO  BOX  tas 

607  E.  nooamx 

1131   MAIM  ST. 

163-36   91   ST 

11217  GAINSBOROUGM  ROU) 

SUITE  «a6-«nEBICiM  OMK  BU)S.-«tB  HASHIN 


KANSAS  CXTT  M 

6*106 

ntOEMIX,   AZ 

•son 

LTMMURST,  MM  JOSIT 

07071 

FLOMl  MM.   MT 

mmi 

MNOyH.   PilllHHMim 

I7U1 

mNNEAPOLis.nsMsaM 

554E7 

WILLMWKWM 

079*6 

ATLANU  «* 

3031* 

NONOLUUiHI 

9680B 

NONOLUU*.  M 

9681] 

mumi,  H.1. 

070S0 

HONOLULU  HI 

noHnMU,  M.J. 

0764f 

PORTLAM,   OR 

97270 

CMICM0.   lUJMHa 

60614 

FRENCH  TOM,  HJ 

•S82S 

RACBC,   M 

S340S 

OSAKA  JAPM 

KOHLOON  HMS  MHB 

«M  UnU  PL 

1305* 

TARCrrOMt.   MT 

10S91 

mm  T«M  tn 

10007 

«6B07 

BQNBLIIkU  Ml 

96814 

MONOLULM.  n 

968IS 

OLO  SAN  JMM  SIATMN  P  ■ 

00603 

SANTURCE  PI 

00907 

OSAKA  SSI  JAMM 

07627 

SANTURCE,    Ml. 

00907 

HEW  ROCHELLE  NT 

1060E 

NiM   YORK  NT 

10001 

MAM.   RfY,    m 

••91 9 

HONOUHU.  MI 

96617 

HEM  TOW.  NT 

10071 

NCU  YORK  MT 

iOMl 

UliX,   M 

AMIS 

HARRISBURSH  PA 

1 71  OS 

BAYAMON  m 

.  SMI* 

DETROIT  HI 

ASE05 

caHRWJi.  m 

ASEOS 

RUE  ENS, NT 

11414 

POTOMAC.  WART  LAW 

E08S4 

LAIWL.  M) 

E0707 

IV  LIST  OF  REGISTRANTS  OP  PYRETHRIN  PRODUCTS  CONTAINING  LESS  THAH  2M  OP  PYRETHRINS 


000004  BONIDE  CHEMICAL  CO.  INC. 

000005  EMPIRE  INTERNATIONAL 
000016  DRAGON  CHEMICAL  CORP 
000019  EMULSO  CORP 

000039  COSTELLO  MFG.  CO. 

000052  MEST  CHEMICAL  PROO  INC 

OOOOSS  BRADFORD  MFC  COMPANY 

400059  COOPERS  ANIMAL  HEALTH  INC. 

000070  Rieo  COMPANT,  INC. 

000071  PERBI60  L  COMPANT 

000072  NILLER  CHEMICAL  A»0  FERTILIZER  CSRMRATI 
100087  PENNSYLVANIA  ENGINEERING  COFIPANT 
OOOOSS  HYPONEX  CORPORATION 

400099  MATKINS  INCORPORATED 

000100  CIBA-GEIGT  CORP. 

400106  BRULIN  t   COMPANY  INC 

•)00108  RAMLEIGH  U  T  COMPANY 

400110  MADISON  CHEMICAL  COMPANT 

40011S  CONTINENTAL  CHEMICAL  COMPANY 

400134  HESS  I  CLARK,  INC. 

000142  MEYER  H  B  t  SON  INC  C/O  HUNTINGTMt  tAB-P 

400IS0  ANOEBSON  CHEMICAL  CO. 

000151  PIOHEER  CHEMICAL  COnPAHY 

000192  OEXOL  I^OUSTRIES 

400201  MELL  CHEMICAL  COMPANY 

'juu<ll  kcNThAL  ChEniLAL  COMPAhf  iNC 

000223  OEPREE,  INC. 

400226  TOBACCO  STATES  CHEMICAL  COMPANY 

000237  MUSHROOM  SPLY  COMPANY 

400239  CXEVRON  CHEMICAL  COMPANY 

400241  AMERICAN  CYANAMID  COMPANY 

000257  CELLO  CORPORATION 

4002S9  MISSOURI  KANSAS  CHEMICAL  COMPANY 

400164  UNION  CARBIDE  AGRICULTURAL  PROOUTN  CB. 

400267  OLD  97  COMPANY 

000269  XTERMINATOR  PROO  CORP 

000274  TRACER  MFC  COMPANY  INC 

000279  FMC  CORP. 

400299  rtARTIN  C  J  COMPANY 

000303  HUNTINGTON  LABORATORIES, INC. 

000305  WSCONSIN  PHARMACAL  INC. 

000323  HOlCO.-»  J  I  RSEARCH  LABORATORIES 

400327  TEXAS  PHEN0THIA2INE  COMPANY 

000326  GETEH  MANUFACTURING  CO. ,  INC. 

000333  DIXIE  CHEM  PRODUCTS  CO  LTD 

000334  HYSAN  CORPORATION 
400336  UALGREEN  LABS  INC 
000337  LESTER  LASC3AT0RIES 

000356  MTROIT  VETERINARY  SUPPLY  COMPANT 

000358  NOTT  MANUFACTURING  COMPANY  INC 

000370  GARDEN  HOUSE  SPRAY  COMPANT 

000373  RESIDEX  CORP 

000385  MCKESSON  LABORATORIES 


t  HURZ  AVE. 

WMMLLI  Wr 

13*  9S 

P.O.   BOX  29MS 

ATLANTA,  8A 

laan 

PO  BOX  TSIl 

ROANOKE  VA 

24019 

301   ELLICOTT  ST 

BUffALO  t«r 

14203 

52$  PACE   IH).    BLVD. 

ST.  LOUIS,  no. 

63110 

E4-16  BRIDGE   PLAZA  SOUTH  RM  SOO 

KMB  ISAAM)  UTT,  MF 

11101 

149  ROSEOALE 

JACKSON  TM 

3«)01 

EOO  SOUTH   11   ST. 

KANSAS  CITY,   KS 

66103 

P.O.    BOX  90 

BUCKNE8.   KiMTUaUr 

AOOlO 

100  BRADY  ST 

ALUGAN  HI 

49010 

P.O.   BBK   333 

HANOVER.   PA. 

17331 

1119-21   N  NOMASD  ST 

PHILAOELmiA  RA 

I9IZ3 

SAB*  SAMNtlL  RD.    -  SOX  AM6 

n  HATNI,  MtlAMA 

otsat 

ISO   LIBERTY  ST 

HIMMA  rm 

9S967 

P.O.    BOX  16U« 

GREENSBWO.  NC 

(7*19 

PO  BOX  E70-B 

INDIANAPOLtS  IM 

A6E06 

223  E  MAIN  ST 

iSitNBT  tl 

AI032 

P.O.   BOX   lES 

IIAOUON  IN 

*7250 

E7S0  GRAND  AVE 

CLEVELAND  OH 

AAUA 

7TH  AMI  ORANGE 

ASHLANR.  W 

4*605 

PO  BOX   710 

HUNTINGTON  U* 

**75« 

BOX   1041 

LITCHFUU)  MM 

55355 

131S  WEST  FLORENCE  AW. 

LOS  ANGELES.   C* 

90044 

1450  H  228TH  ST 

TORRANCE  C* 

90501 

lOES  CONNECTICUT  AVE  N.M.    SUITE   EOO 

UASHIMSTON,  B.C. 

E0036 

3130  BRM«fRHbrr  RO 

KANSAS  CITY  AS 

6611S 

a333  BRYAN  DAIRY  ROAS-P.O.   BOX  4669 

CLEARUATH,   FL 

33516 

PO  BOX   rE046 

LEXINGTOM.   <a 

40SM 

NO  STREET 

1937* 

940  HENSLET  STWICT 

RICHMBMB  SA 

«*«0* 

BOX  40* 

PKINUHM  NJ 

•85*0 

1354  OLO   POST  ROAD 

HAVRE  DE  aRACE  MB 

Elt76 

17a«-16  CAHPWLL 

KAMMS  CJIT   HB 

6*108 

P.*.   Bex   It014-T.H.    AiEXAMlER  DRIVE 

RESEARCH  TBIANGLE  B«aM,   N 

E77»« 

BOX  itVt 

TAMPA  Pi 

33*75 

165  MONTICELLO  AVE 

JERSEY  CITY  MJ. 

•730* 

1200   WHEELER   AVENUE 

SCRANTCtiPA 

16510 

tOOO  MARKET  STREET 

PHILAOELPHtA.   P*. 

1910S 

606  H  MAIM  ST   P.O.   BOX   1069 

MAcasaasMEs  « 

7S96I 

968-970  EAST  TIPTON  ST.. 

MIMUMMM  W 

*675« 

6769  N.    INDUSTRIAL  RO. 

niLWAUKEi,   HI 

SK23 

4500   EUCLID   AVE. 

CLEVELAW,   OHIO 

**10} 

E021   N  GROVE   STREET 

FT   WORTH   TX 

76  U* 

1261  U.   42N0  STREET 

NORFOLK,   VA. 

E3S06 

till  sm  AMHUE  soum 

BIRMINGHAK  At. 

3520« 

919  H  36ni  ST 

CHICAGO  IL 

6*Aa« 

200  UILMOT  RD 

OEERFIELD,    ILLWRIS 

*«01S 

2370   LAWRENCE  STUET 

ATLANTA  «* 

303** 

P.O.    BOX  577-179B  MABASH  AVE. 

DETROIT,   IIKHMAM 

*8E3E 

PLEASANT  VMM  RB 

mjuatm  vaui*  hr 

125*9 

PO  BOX  459  RT   Itl 

UONtA  Mt 

•3E46 

Z2S  TERMINAL  AtONUC 

CLARK  IM 

•7066 

P.O.  MM  ttn 

MKIM.   CB 

9*5*6 
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090M7       MOVftS   inPtRItL   PMAMI 
0001*7       NOBU   fINi   MraoS  CX)t«>*NT 
aCMM       UNIROTAI.  CMCniCUL 

ooo««t     Hill  iMNur*cn«ii«.  inc 

40MM       NXONNON  t  COnMNT 

00»4««       PC JT  CONTIOI.  OWnlCAl  COHPANT 

40o«ar     vrttiu.  nc 

ooMis     r*«M(iiN  uaoKATORiEs  nc. 

<MMU        JENSfN-Ml»atT   LM  OIV  OF  ■lOmBWH-Ht 
OOMI)       nWTElS  t  SHOMS  CM€nlC*L  COVMIT 

soMi»     guiiM  mus  t  CNtn  cohpimt 
ooo«i«     CENCH.  anmun 

»S04ti        VMUr   JMES  i  HNS  INC 

ooMiS      scsMT  t  J  1  conpwrr 
000^:7      wsH  t  KiNSCiui  uaWATWin 
000437      CRWiico  nrao  conpun 
ooo»j»     sT»Tf  CM€iiic*i  anvttn 

000442    STAMDMO  OIL  COnPtHT  OT  OHIO 

•C0M6      cooo  jtncs  canp«MT 

OOMSI  ME«SM£(  COnptNT 

000«««  OQU  CHCniUL  USA 

00(M4«  SUmcr  SfEO  AMI  fUBSCIT  conTMn 

90C(.7S  MrU-niOUAT  IMC 

000A77  CtNTBAl  CHCIITCAl  CO»P. 

0««A7a  BCAIEX  CCSP. 

ISS^SS       IMXJSrSIAL  FUniSAHT  COnPANT 

O0M9I  scae  cxEnicAi.  nousrsiES  the 

>>00««e  CMAX  PRODUCTS  COnPAHT 

OOO***  WHIlmRE  RESEAaCM  LASS  INC 

aoosoo  eoiER  cosporation 

aoo5a«  UAico-LiMc  co. 

OOOSO*  OPITZ  JOW  INC 

000SC7  ROCHESTER  niOUM) 

O00S37  BtOCERTA  CORP 

*035J»  scorr  0  n  t  sois  conPANT 

O0OS39  SCABS  ROCeuCX   1  CORPAMT 

O00S41  PUBITAM/CHUROIIU  CHEtUCAl  CO. 

OOOSS«  VAN  WATERS   1  ROGERS 

OOOSSI  BAIRO    A  nCGUlRE   INC 

00C5S7  ESTtCK.    INC. 

0a<IS6l  KLEIN  KLEEN-ALL  CORPORATION  Of  fUUIAUKEE 

00057J  R0C1<LA>«   CMEdlCAl  CO.    INC. 

OOOtOO  COOK   THOrUS  E  CHEmCAl  COnPANT 

30C«02  PU7INA    niLlS,    INC. 

|J00*»*  PRINCE   AWI.    PSOOUCTS.    INC. 

0C041*  (1ERCK   A  CO   INC 

000672  NOROEN  LABS   INC 

000623  IMireo  CHEWICAl  COnPANT   INC 

000632  nUTUAL  DEALERS  IMOLESALE  DC 

00063S  GHMER  SERVICE   CORP 

0OOA39  ACNE   SANITART   SUPPLT  COtlPANT 

0006*7  TMOnPSON  CHEhlCALS  CORP 

■10065*  OIVISIOH/OEPARTflENT 

00067S  NATIOKAl   LABS  LEMN  I  FIMt  IieOSTRlAl   PRO 

000703  INTERNATIONAL   LAS 

00070*  CHtmCAL    SrSTEftS    INC 

000706  CLAIRE   NANUf ACTURINS  COWANT 

000715  ATLAS  NAHUfACTURINB  COnPAMT 

00077!  CARPENTER  U  0    COHPANY    INC 

0C077B  SOUTHLAWI  PEARSON  I  CO 

000731  SUOBUCr   LABORATORT   INC 

0007*4  NFA   OIL   CO. 

00076*  SECURITT   CHENICAl  COnPANT 

0OC773  PITHAN-flOORE    INC 

00077B  COHSUMEB   PVOOUCTS  OIV.    A.M.   ROBINS  CO.    I 

000  787  AOCO    INC 

000 78«  VICTOST   CHEN  COnPAMT 

a««7'9a  UILSON  A 

0«ea«2  CMAS  H.    LILLT  CO. 

0«0S0«  AIIERICAN  OISINPECTANT  CONPANT 

00087*  SOUTHERN  AfiBICUlTURAL    INSECTICIDES  INC 

00CS3O  CRAIN  CHEnlCAL  COnPANT 

OOCeS*  BELL  CHEHICAL  CONPANT 

0008*7  ROSINS  G  S  CONPANT 

000850  BONDED  CHENS  CORP 

000852  AeSOTT  CHENICAL  CORPORATION 

0C085*  NETCR   INC   THEOOCSE 

000461  UNCLE   SAn  CHEMICAL  CONPANT  INC 

000869  GREEN   LIGHT  COnPANT 

1B0B7S  OIVERSET    UfANDOTTE    CORP. 

0008*2  PIONEER  NAMUFACTUIING  CONPANT 

•>00»«0  CHEnlCAL  SERVICE 

lOO'iOl  AIROSOt  CO  INC 

■)«0*08  CAPITOL  CHEMCAL  CONPANT 

•)0O»O9  COOKE    LABORATORT    PRODUCTS 

000*12  FABnCRS  UNION  CENTRAL   EXCHANSE  WC 

000*22  SCRANTON  CHENICAL  CONPANT 

000923  MORLO  MIOE   EXT  CORP 

000*39  lEITTE   E  H  CONPANT 

000*62  105  ANGELES  CHENICAL  CONPANT 

0«0*»*  IWlTnOIER   LAB   INC 

000**1  CANIE   COnPANT    INC 

000*9S  NACKUIN  CONPANT 

001007  PflPHWnECS  DIVISION,    PFIZER   INC. 

OOIOIS  OOOGLAS   CMEHICAL   CONPANT 

00101*  lEGCAR  DIVISION 

001057  C  B  OOLGE  CONPANT 

001066  CRE-O-TOX   CHENICAL    PRODUCTS  CONPANT 

001071  SHELLGRAN  CO   THE 

001075  ALEXANDER  CHENICAl   CONPANT 

001111  HOCKM»LDCHEN  DIV  OXFORD  CHEN 

0B11I7  FORT  DODGE   LABORATORIES 

OOII»»  HINTON   1  CONPANT    INC 

|>011*5  THE   CROPNATC   CO. 

001159  SEACDAST   LABORATORIES  INC 

0«1169  CLASSIC  CMENICAt. 


Il*«  FRAM(LIN  Ave. 

■CX  «l  CENTUCX   STATION 

7*  AIOTT  ROAD 

ISM  JONESSORO  10  SC 

1%   nCCOMON  OR 

32«  OROAOiMT 

am  *ti 

P.O.  BOX  Mt 

520  M  tIST  STREET 

!*««-«  ST  UWIS  AVt 

■OX  MT 

tlN  *««  PEPPER  ROAO 

ItOa  SMITZER  AVE 

142*  HARKET  ST 

*214  CLATTON  *0 

IBM  HOOOUARO  MCICMTS 

BOX  SI* 

101   PROSPECT   AVENUE 

tI07-IS   E  SUSqUEMUMA  AVE 

«a  CLIHTRN  STREET 

PO  BOX   17** 

INO  A  CAPITOI  STS 

S  AVE  i  HALE  ST 

P.O.  BOX  918 

BOX  7B  2500  SUrttlT  ST. 

401  EAST  I59TH  ST. 

a«S  SELIG  OR  P.O.  BOX  AS104 

I9TH  ST  AM)  EARONER  ROAD 

»4B  TREE  CT  IIOUSTRIAL  BLVD 

9400  H  OGOEN  AVE.  P.O.  BOX  10* 

P.O.  BOX  749 

S0I4  S*TM  ST 

I3S  HOlLEWfCX  ST. 

I«S  STN  AVE 

SCOTTLAMN  RD. 

SEARS  TOMER  OEPT.  471/ISTN  FtOO* 

PO  BOX  932*7  NARTECM  STATION 

22S4  AMCTION  AVENUE 

77S  SOUTH  STREET 

30  NORTH  LASALIE  ST. 

I1J7  NORTH  THIRD  STREET 

P.O.  BOX  ftO* 

SOS  N  NAIN  ST 

800  CHOUTEAU  AVE. 

BRTHOOO  OFFICE  TOHER-BBOO  ASM  ST. 

401  «  CORt«<USKER 
BOO  HICKORT  STREET 
2341  HANPOEN  AVE 
BOX  IS037 

2«1«  LARINER  STREET 
23529  S  FIGUEROA  ST 
5*SS  HEST  BATH,  SUITE  l«« 
t2S  SUnniT  AVE 
18  HARVARD  ST 
'173S  W  FULLERTON  AVE 
500  VISTA  AVE. 

BOX  22*96«-2}2l  BEATRICE  ST. 
PO  BOX  20S  4179  E  NOILOT  RB 
P.O.  BOX  7S*« 
4  OCTOBER  HILL  RO. 
BOX  421 

P.O.  BOX  *ie 

PO  BOX  3*4 

3800  CUTSMAM  AVE. -P.O.  BOX  itJS 

PO  BOX  999 

728-30  N  2t«  ST 

97S  BALL  AVE 

7737  N.E.  XILLINESUORTM 

S201  FIRST  PLACE  IM 

BOX  2IS 

P.O.  DRAUER  E0«7S 

BOX  10007 

126  CHOUTEAU  AVE 

PO  BOX  1870 

721   E   SARATOGA 

*22  CALLOWIll.  ST 

S75  H   I3IST  ST 

P.O.   BOX   1798S 

1S32  BIOOLE  AVE. 

S273  BROAOVIEU  RO. 

1 1 250  U  ADDISON  ST 

52$  NORTH  ELEVENTH  ST. 

5*55  SUTLER  «0 

2515  SOUTH  TATES  AVE. 

PO  BOX  *3089 

705-709  DAVIS  STREET 

581   *TH  AVE 

2200  ORUELL  AVE 

P.O.    BOX    1*87 

19  NORTH  RAILROAD  ST. 

9225  NATSON  IfOUSmiAL  PARK 

25  NCCONNON  OR. 

235  EAST  *2ND  ST 

BOX  297 

ZISO  NETRO  BLVD. 

P.O.  BOX  1515 

BOX  12598 

*32  ORANGE  ST 

34  UALUORTM  ST 

275  VAILET  DR 

OIV  ANER  HONE  PRODS  CORP  BOX  $1B 

PO  BOX  26  81  SECATOeuE  AVE 

J2«nBAS$Y  PLAZA 

257  HIGMUAT  IS  P.O.  BOX  157 

I4TM  I  NICKLE  STREET 


SUIT 


SAROEN  CITT  MT 

IWl* 

TONKERS  NT 

IB7M 

BETHANT  CT 

o*st« 

ATLANTA  BA 

S031S 

MINON*.  W. 

SS«B7 

BUFFALO  MT 

i*n« 

SHENAN)OAH  lA 

SI40I 

.  AHARILLO,  TX 

79IBS 

KANSAS  CITT  NO 

44141 

KANSAS  CITT.  no 

44101 

BREEMAXX)  HS 

3a*3« 

BARRIN6T0N,  II 

4001* 

ST  LOUIS  NO 

4JI47 

OEMVER  CO 

B020t 

ST  LOUIS  NO 

43124 

FERtCALE.NI 

4«22« 

ANARILLO  TX 

7«IB5 

CLEVELAfC  ON 

441IS 

PHILADELPHIA  PA 

1*I2» 

NEH  rORK.  NEH  TORK 

10002 

NIB  LAM)  NI 

TANKTON,  SO 

5707* 

CRANFORD  NJ 

•701* 

NAGERSTOm,  r« 

EI74B 

KANSAS  CHT  NO 

44141 

OLATME,  KS 

44041 

ATLANTA  CA 

3037S 

BROAOVIEH  II 

40153 

ST  LOUIS  no 

43122 

LA  GRANGE,  II 

40S2f 

CLIFTON,  NJ 

07015 

LONG  ISLAW  CITT  MT 

11104 

ROCHESTER.  NT 

14421 

NEH  TORK  NT 

10014 

HARTSVIllE  OH 

4304B 

CHICAGO  II 

ATLANTA  «A 

30S1B 

SAN  JOSE.  CALIFORNIA 

95131 

NOLBROOK.nA 

02343 

CHICAGO.  II 

404*4 

nilUAUKEE  HI 

523*3 

MEST  CAIOMEIL,  NJ 

•  7004 

SPRINGFIELD  TN 

37172 

ST.  LOUIS,  NO 

43144 

KANSAS  CITT.  no 

44133 

RAHUAT  NJ 

07065 

LINCOLN  NE 

4SS2I 

KANSAS  CITT.  NO. 

441*1 

ST  PAUL  NN 

SSI  14 

LANSING  NI 

4a«*l 

DENVER  CD 

60205 

CARSON, CALIFORNIA 

90744 

IWIANAPOLIS.  IN 

4424* 

nONTVALE.  N.  J. 

0744S 

ROCHESTER  NT 

1*407 

CHICAGO  IL 

40414 

ADDISON.  II 

401*1 

DALLAS  TX 

7$»4 

EAST  SYRACUSE  NT 

IJ057 

noeiLE.AL 

34607 

HOLLISTDN,  nA 

01744 

SHENANDOAH.  lOUA 

S1401 

FORT  VALLET.  6A 

31*3* 

MASHINGTON  CROSSING  NJ 

08560 

RICHMOND .  VA 

2323* 

SEOALIA  no 

45301 

PHILADELPHIA  PA 

0007S 

UNION  NJ 

070*3 

PORTLAND,  OR 

9721* 

UASHINGTON  DC 

200*1 

PALMETTO  FL 

33S41 

DALLAS  TX 

7S220 

DALLAS  TX 

75207 

ST  LOUIS  no 

43102 

LinA  OHIO 

4Sa«2 

FERK)ALE  NI 

AB22* 

PHILADELPHIA  PA 

1*123 

NEH  TORK  NT 

1*027 

SAN  ANTONIO.  TX  . 

7*217 

MTANDOTTE.  NI 

4B1*2 

CLEVELAND,  OH 

44134 

FBANXLIN  PARK  II 

40131 

NEOOESHA  KS 

44757 

MASHINGTON  DC 

20014 

COfflERCt.  CALIFORNIA 

90040 

ST  PAUL  MINNESOTA 

55144 

KRANTON  PA 

isaol 

BROOK  I  TN  NT 

11215 

STILLHATER.  m 

550*2 

SOUTH  GATE  CA 

*02B0 

HTERSTOiR*.  PA. 

17047 

ST  LOUIS,  no 

63124 

UINONA.  rM 

55**  7 

HEU  TORK  NT 

10017 

LIBERTY  NO 

4*04* 

HARTLAfC  HEIGHTS,  nO. 

43043 

ROCHESTER.  NEH  FORK 

1*403 

NEMPHIS  TN 

38112 

NEWARK  NJ 

07107 

BROOKLYN  NY 

11205 

BRISBANE  CA 

***05 

FORT  DODGE  lA 

50501 

FARnlNGOALE  NT 

11735 

ONAHA.  NE. 

48114 

E  BRUNSWICK  NJ 

08814 

CANDEN.  NEH  JERSEY 

08I0S 

Ml  IH      coavtt. 

Ml  1(7       VimiNIA  CMCR  INC 

MUfs     717  caintn 

MltOI       OflT*  FCKEHOST  CMCmCAL  COK*. 

••iti4     MMWum  cHfincAL  conpim 

OOltM       VIT  WWOUCH  CO. 

••U3f       IM>UST«Ml  CMEIIIUl   UBORATCMII 

ooiifi      F  i  c  cmroKtJiOH 

0ei2SS       MTLIS  M  T 

eaii»4       MlTtR   INTEINATIOmi  CWFORATa 

oeii»7     ssn  CORP 

0eiZ6«       OIMITT  CHEKICAl  COnP/MT 
OOltT*       ZtP  rUNUFACTUKINB  COnPMIT 

MitTS     oitve*  CMin  cotvun  inc. 

•ai2S«       CIHTRAt.  0  1  FWtlOUCTl  COrVAHT  ■ 

M1I»»       SCIENTiriC  SUPPIY  COM>«NY   INC 

Ml  MM       FURST  MCNESS  COnMNT 

001307       mSNOLI*  CHCnlCAL  CO  DC 

MI3I7       Mt-PO  nANUPACTUIINa  COnPANT 

0013t»       MIL  CHCniIUL  COnTMIT 

001  S2t       IULTHU1  CHCn  COtlPANY 

0«134«       StLCO  SUPPIT  COnPANT 

S0136S        TNC   KLCOCIIArT   COHPANT 

0013A1        LAM)  O'LAKES 

001 3M       UNIVERSAL  COOPERATIVfS  INC 

0013M       tICCORnlCX  AND  CO  INC 

e01<>21        THE  DETTELBACK   CHEniCAL  CORP. 

0014)1  mLFRCO  COnPAHT    THE 

001*«0       TOniC   INSECTICIDE  COIPANT,   INC. 

001«SO       ISTES  CHENICALS   INCtHPORATtD 

001«St  MILO   PSGOUCTa,    INC. 

001*55  FRO  lEX  AU  CONPAHT   INC 

OOUSf  tULlEN  CHENICAL  COnPANY 

001477  tlOORE    L  A  t  COIPANT   INC 

001*67  JANITORS  SUPPLY   HOUSE   INC 

001*«9  NUTRO  DOS  FOOD  CONPANT 

001*98  flARSS  SUPPLY   COMPANY 

OOISI*  CURTS   LABORATORIES  INC 

001537  CEMTER  CHEMICAL  CONPANT 

0015*3  tOUNG  M   F    INC 

001553  rOMAI)   INC 

001S«2  TNE   «EAT  ATLANTIC  t  PACIFIC 

00157*  STAMWmi,    INC. 

001591  ROGERS  INSfCT  POMXR  CONPANY 

00159S  FCX   INC. 

001603  tCEFER-EALLER  WSS 

OOUO*  CALREE  PROD  CO  SUBSID 

00IA16  HARREN-OOUSLAS  CHEMICAL 

OOlOtl  TANGLEFOOT  COMPANY 

OOI6tt  KlIX  CHEMICAL  CC.1PANY 

001629  WEVIL-CIOE  COtlPANY 

0016*5  KNOX  CHEMICAL  CO. 

001660  CHEMICAL  SPECIALTIES  CONPANY  BC 

001663  WANT  LAB.  OIV. 

001677  ICONOHICS  LAaOMATORY  INC 

00I6SS  STATE  CNCHICAl  HFB  CO  TNI 

001691  CHEMICAL  COflPOUCINB  CORP 

•01696  nmra  proos  conpany 

M17*«  YORK  CHEMICAL  CO..  INC. 

001753  FITCH  OUSTOOM  CONPANY 

001761  ASSOC  CNENISTS  INC 

001766  ALLAOOIN  PROOUCTS 

1)01769  HCN  CORP 

001771  HALABY  SAHUIL  INC 

001 77t  HOLDER  CORP  THE 

001778  WESTERN  CHEN  CONPANY 

O017S3  YRIO  CMEHICAL  HORKS  INC 

001795  SANITARY  FROOUCTS  CONPANY 

001803  CONTINtNTAi  CHENICAL  CONPANY  aC 

001811  SEMA  LABORATORIES  INC 

00181*  FIMOL  CORPORATION 

001833  SRILCO  LABORATORIES 

001S4t  TRIANBK  CHENICAL  CONPAHT 

00186*  CENTRAL  PETROLEUN  COHPMtT 

001867  LEONARD  COMPANY  THE 

00IM3  TERHINIX  INTERNATIONAL  »C 

001903  •  IN  1  PET  PRODUCTS  DC 

M19t6  NAVT  taut)   MFS  CONPANY 

•01927  TERMINIX  OIV  OF  COOK  INI  INC 

•019*1  CLCO  MANUFACTURINB  CONPANY 

•01989  SANCO  PROO.  CO.  ATTi  AL  IITIITfWi 

•0199«  FARMLAND  IIV.,  INC. 

MI999  AFCERSON,  A.  EXT.  CO 

M2006  OOOO-UAY  INSECTICIDE  DC 

M2019  OASTON  JOHNSTON  CORP. 

•02S2I  NATIONAL  HILLINB  «  CNfHICAL  Ot., 

••20*4  O«nS0  CORFORATICN 

002059  VAUSNAN-S  SEED  CONPANY 

M2078  CHEMICAL  SPECIALTIES  CORP 

•02095  VINSON  CHIN  IVOO  CONPANY 

002097  BEECHAH  LABORATORIES 

002098  eVIRE  CHENICAL  CONPANY 
•«212*  M  R  GRACE  A  CONPANT 

•02125  SCIENCE  PROOUCTS  CONPANT  INC. 

M2131  R.T.  FRENCH  HOUSEHOLJ)  PROBUCW. 

«021]*  HOFFNAN,  J.L.  CO.,  INC. 

•S2I*4  KOR-X-ALL  CONPANY 

••22  IS  FILLER  CHENICAL  CORP 

••2217  m/SOROON  CORPORATION 

••227*  NUCE'  CONPANT,  INC.,  THf 

•02281  A  I  PEST  CONTROL  SERVICt 

002285  DCUSTRIAL  SOAP  CONPANY 

•02337  OEHERT  A  OOUGHERTT,  INC. 

0023*2  KERR-NCGEE  CNCHICAL  CORP   . 

0023*7  MIOOLETS  INC 

M234«  fCHLfS-S  INSECTICIOEt 
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MZIV}  HOfKINS  «MtCUI.TUI*l  CHCHICALS 

goiiM  connCDCf  naus  connun  lie 

m%w  AWcnoN  otfiacu 

002«5*  STCVCNS  DC   INC 

og;«4i  Kom  nc 

00^«<6  SCNCRtl.  KST  CONTWOt.  COnMNT 

oe:so5  DEiKL  CHfn  moos  inc 

so:si*  y>()«r*i.t.  nraoucTS  conrAHr 

aoisi*  exTEvniTOi.  CMCnicALS  inc 

eOlSlT  CCN*K(«  «T  (WOOUCTS  CO. 

it»tK7  Hisier  CMemcit.  cof»»»rr 

««2S<«  RCSCABCH  PRODUCTS  COnPMT 

OOISSt  BUHL  CMCnlCtL  conp«N« 

002SW  Hum  nouNTitN  co>* 

002617  niCMEI.   t   PCLTtM  CO. 

00M2*  C-Z  CHE)1IC4L  COnPWr 

MMM  CMtnlCM  Rf  SCMCM  mOOUCTS  COHNNV   INC 

0<»M  OCf*N  COTFCt  CO. 

OOZiM  COUNCIL  OtaUOlL  t  t«UIP(«HT  CO. 

0027:«  lOCCON  IMXJSTSIES.    INC. 

0«27<>4  lUCO  UaORlTORIES 

OOtTSI  MStnOUNT  CMEnlCAL  COKP 

>IOt777  INOIAWEAO  lUNUFACTUIINS  COnMHT 

00Z7BI  HUVI   JUX   ItC 

ootsjf  si^NiTEK  raooucr  inc 

oozue  utMisae  urosol  oivisich 

002M*  carsTti  cheh  cod* 

0S2UI  irSTM)   INC. 

002«0«  SHEPMOS  OtCntCtl.  HORKS,    INfc. 

O«t«07  MELIER.    WCH  C.    COnPWIT 

002*1S  FULUB  eeusH  COnMMT  ntE 

dOEVSS  UILBO*  Ellis  CO. 

30t«a«  ATLANTIC  CMEnlCALS   INC 

0«i««)  MATTON  CMCniCALS  INC 

00MI7  eiotnoM  nc 

OOM^O  EOCO  CMCn  COnPANT  INC 

90MSS  COTNE  CXtniCAl  CO. 

■lOMVe  SAMITIZEO  IMC 

OOM**  SANE  SPOAT  CO*R 

OOIIJ*  EV«0  PHAStlACEUTICALS 

4MIM  OAVIS  nAMJFACTURINB  COnmUIT,   DC. 

00)161  AERO  lUSTER   INC 

003286  TME   STAFFEL  CO. 

'MS2M  nURO  COnPANT 

00)11*  COLONIAL   PROOUCTS  DC 

00)]ZS  nST,    INCORPORATED 

00)))*  PARKE-MILL   CHEIIICAL   CflKP 

003)«6  GUARANTEE    EXTERnlNATING  CO 

0016a7  FVLO-STALFORT.    INC 

>ioy>i7  nissiOH  cnen  co 

0«>«6t  USS  A6RI-CHEmCALS  OIV  US  STCCL  CORP 

40)4S7  BACON  PRODUCTS  CONPANT  INC 

00)S07  CHICa;»)  SANITMT  PROO  CONPANT 

Oe)SO«  SAFE  HAT  FARN  Pl^mUCTS  CONPANT 

00I52S  UTICO  CORPORATICN 

a«)S64  iTMioao  LASS  inc 

00)S7«  SPEUER  CHCniCAL  CORPORATION 

00)$9«  B  t  e  EVJIPRENT  CONPANT 

0ej6lS  UOUSTRIAL  COLLOIDS  t  CMENICAIS  DC 

tty>Z<>  NOVA  PRODUCTS  INC 

0«)6)S  OXFORD  CMfniCALS 

0«)6<>7  DUNCANS  EXTEtniNATINS  CONPANT 

00)671  SSS  INSECTICIOC  CONPANT 

00)6U  *  SniTH  E  H  CHEN  CONPANT 

003646  THE  OOH  CMENICAL  CO. 

00)735  ARLEMSE  lASORITORIES 

003437  LUBAR  CONPANT 

00)8S<  eCTOCN  IKC  CMENICAL  OIV 

00M62  ABC  C0>1P0UN>ING  CONPANT,  INC. 

oosees  certified  laboratories 

00)««6  FER6US0N  FunlSANTS 

003sa7  insect  control  sales  t  service 

003B40  RICMNONO  VET  SPLT  CONPANT 

00«000  SCUTHE3N  CHEnXCAL  PRODUCTS  CONPANT 

OM0I2  CMENISTRT  HALL  LABORATORIES  DC 

00<^2«  OIL  SPECIALTIES  i  RfFININB  COHPMIT 

00<>077  ORB  ItOUSTRIES  INC 

006170  BETCO  CORP 

OOAieS  SnlTH-OOUBLASS.    INC. 

006296  BARCOUNE  CONPANT  TMI 

00<>27)  ARAS-flCCaNNClL  PCST  CONTROL  DC. 

004247  BROOKS  SCIENTIFIC  O'BRICN  DDUCTRICS  DC 

004306  COICC   DCORPORATEO 

00*313  CARROLL  CONPANT 

00632S  2ENITH  OKHICAL  CORP 

00****  FEESECXER  MCALTN  SERVICE 

0064S*  CMCnEX  CMENICAIS  1  COATIMBS  CO  DC 

004*42  BEAVER  CNENICAL  CONPANT  DC 

004*67  NILPRINT  INC 

00*476  NORTON  PHMRUCEUTICAIS  DC 

0044B2  EPIC   DOUSTRIES 

00*541  irtOE  CNENICAL  CONPANT 

00*652  CROUN  CHENXCAL  CONPANT   DCORPOMTIO 

00*674  NATKMAL  SPRAT  CAN  FILLDS  CORP 

00*6«*  STIH-U-PLANT   LABS  INC 

00*641  BOEWINBfR  DCflNEIH  ANINAL  HULIM  DC. 

00*70*  EHRLICM  J  C  CNCHICAL  CONPANT  DC 

00*736  UTCO  INrmMTIONAL 

00*756  PET  CHCHXCALS  DC 

00*770  NEOOANC  CONPANT 

00*625  RINGER   JUDO  CORPORATION 

00*628  ABCO   INC 

00*624  COASTAL  CNCHXCAL  CONPANT  OIV  OP  COASTAL 

•0*66*  TRI-NUTUAL.    DC. 

n«*667  STEPNCNSON  CNCN  CONPANT  DC 
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ttmt 

l**7   AR6ALL   AVE. 

BELOIT,  M 

■»ii 

3600  KOPPfNS  WAT-CAVAUn  OWSTBUL  PAR 

CMCSARCAKC.   V* 

ISStS 

7222  WEST  PARK  «0A0 

SHRCVtPORT  U 

TtU« 

712   EVfLTN  AVf . 

LINTMISUH  NCIBNTS.  •• 

tl*«* 

l2tBB  OCNTON  ORIVC 

DALLAS.   TX 

TStS4 

55a  JAHCS  AVS  SC 

CRAM)  RAPIOS  m 

495** 

760  8  VAIL  AVf 

NONTCBCLtO  CA 

■«**4* 

BOX  6)6-116  S  010  SCOTTSOAU  00 

SCOTTSOAU  U 

**2SI 

BOX  *75 

SNOH  NIll  NC 

MM* 

)454  snonuiN  AVt 

LOS  ANBCLCS  C« 

M*W 

APPROVED  PRODUCTS  IN.   BOB*  TTSOM  RO. 

HTNOnDOR  M. 

1*1  M 

101-62   S7TH  AVEHUC 

CORONA.HT. 

IISM 

OOX   1716 

CRAKI  FORKS  )• 

••t*l 

1216*  UOOOLAM)  CT.   IIOPI 

AUBURN.  CA 

«***S 

15*6  B.   BCINAR  BR. 

FOtCROPT.   PA 

l«*M 

P.O.    BOX  724  HtSTPORT  AOOITIOM 

BRCAT  Bf»S,  KS 

*7tM 

141  U  SHAN  AVENUC  SUITt  tl87 

FRCSNOt   CA 

«S7*4 

P.O.BOX    I3«B5A-B*00  SOUTH  ORANOC  BVtNUt 

ORlAtaO,   FL 

IMS* 

P.O.    BOX  *)7 

HEST  BURLINBTON.   U 

fMfS 

•OX   274  J*  TOHfR  ST 

MUOSON.  NA 

*I74« 

10*6  KET  ROAD 

COUJWIA.   B.C. 

tttM 

56  FRANCISCO  ST. 

SAN  FRANCISCO.  CAUPORNU 

«4IU 

*6S  ]R0  AVt 

NCM  TORK  NT 

l**l* 

757*  EL  CAIUNO  RO  N 

SALINAS  CA 

«lt*l 

2265  t.    LAICIS  AVENUC 

VINflAM),  Mi 

MM* 

P.O.   BOX  72*4 

SAN  ANTONIO  TX 

MM* 

525  H  PACIFIC  AVt 

ST  LOUIS  NO 

•Ml* 

P.O.    BOX  2)S« 

SAN  ANTONIO  TX 

?RM 

162*  N.'  HANCOCK  ST. 

PHILAOCLPHU.   M 

IMtt 

16)6  TENTH  AVENUC  NORTH 

LAKE  UORTN  FL 

S>MI 

1104   HIGHMAT    *27  NORTM 

LONSUOOO.   FL 

StTM 

24  BERTEL  AVt 

NT  VCRNDH  MT 

lesM 

6611  CARNCGII  AVt 

CLtVCLANO.   OH 

44161 

1)54  OLO  POST  ROAO 

HARVC  Of  MMCf .  n 

2107* 

4246  ACTtVITT  RO-P.O.   OOK  BB660-«tlH 

SAN  OieOOCA 

*MM 

PO  BOX   I66S 

ATLANTA  BA 

MMI 

BOX  6127 

CNATTANOOSA  TM 

I74II 

1280  H  MASHINSTON  OLVD 

CHICAGO  IL 

«***T 

P.O.   BOX  6)04 

AUSTIN  TX 

7*7*2 

SIXTH  AVENUC   1  NAIT  STRCCT 

PATERSON  Hi 

*7St4 

25  SUCXIHGHAH  RO 

NORUOOO,   HA 

■2**| 

p  0  BOX  *e 

HONOLULU.   HI 

4461* 

APPLEBUTTER  ROAD 

PLUrtSTEADVILU.   P» 

lB4*t 

PO  BOX   1446 

KNOXVIILE,    IN 

)74*l 

666  HICKORT 

KANSAS  CITT,   HlSSOUtl 

**t6l 

PO  BOX  66262 

ATLANTA  SA 

S6)4« 

*22B  N  U  S4TN  CXPRESSUAT-P  0  BOX   12242 

OKLANONA  CITT  OK 

Tint 

II  N  e  no  ST  p  0  BOX  5Sf 

OKLAHDHA  CITT  OK 

7)16* 

15020   E   PROCTOR   AVt 

CITT   OF   IICUSTRT  CA 

•17*4 

P.O.    BOX   366 

GREENVILLE,    SC 

24402 

175  PEARL  ST 

112*1 

1700  CANPBEU  ST. 

KANSAS  CITT  NO 

•4141 

P  0  BOX  340 

NORRISTOUN.   PA 

1*4*4 

BOX  4)2 

ATLANTA  SA 

MMI 

PO  BOX  2*4) 

FT  NORTH  TX 

7*1*1 

4)  FORO   LANC 

HAZEiuooo  no 

•W4t 

5*1    E   FULTON  ST 

EPHRATA  PA 

l7Stt 

ATTN-N  BUDOHITZ  BOX  B626 

RICHNOW  VA 

tStM 

PO  BOX  205 

HACON  6A 

»t*t 

P.O.    BOX  255 

BRAOENTON  FL 

5156* 

IB  BRIOSI  ST 

BROOKLTN  NT 

112*1 

•t  RACE  ST  (BOX   IBBTI 

UPLAKI   PA 

l**IS 

1001   BROUN  AVt. 

TOUDO  OH 

4M47 

5100  VIRGINIA  BCACN  BitA 

NORFOIX.VIRSINU 

tH*t 

620   SOUTH  ST 

HOLBROOK  HA 

*tl4S 

1*6*  TOUSON  AVENUC 

FORT  SNITH,    ARKMSAS 

72«0I 

2«6*  LISBON  ROAO 

CLEVCLANO.   OH 

4*104 

2*0  NESTCRCHESTCR  AVt 

IMITf  PLAINS,   NT 

I0404 

24*0  M.   KINSSUT  RO. 

GARLAM)  TX 

7$*»l 

ATTN  ROSt    175  NT  PLCASANT  AVt 

NEHARK  Hi 

*7IM 

ATTN  RF  SARTOR   1656  CCNTRAL  AV06JI 

StMl 

P  0  BOX  5072     2*22  N  ISTM  ST 

TAHPA.   FL 

l)*«t 

P.O.    BOX  6544 

STOCKTON  CA 

4S2S* 

*2*6  N  HOLTON  ST 

HILMAUKEE  HI 

S12*l 

I62S  N.   HICHLUa  ST./PiO.   MK  fil 

ncnmis  tn 

MIM 

710  HIDOUSEX  AVt.' 

HCTUCHEN,   Ni 

***** 

56*0  EAST  HENNCPIN  AVt 

HlfMEAPOLIS  tM 

SS4I) 

1*16  N  DIXIE  HUT 

HOLLTUOOO  FL 

))020 

6*1   OOU'O  AVt 

ELUABCTH  Mi 

07201 

2677  PARKHOOO  AVf 

COLUHBUS  ON 

45214 

2621   NORTH  BtLT  HICNUAT 

ST  JOSEPH  NO 

•4S*< 

*••  NIESTCRS  LANC 

REAOINS  PA 

l«*lt 

**ll  CAMCSK  AVtIM 

CLCvcLAic.ano 

4416) 

BOX  *5* 

niAHI  SPRINOS  FL 

5)164 

•OX  *)• 

TORRANCC  CA 

4*566 

*•**  PLTINB  CLOUO  Ml 

EDEN  PRAIRIC  M« 

H)4* 

P.O.   aOK  J 

IRUIN,    PA 

IS44t 

14*  JONT  OR 

CARLSTAOT  Hi 

*7*Tt 

656*  PIlLSBURT  *VC.   SOUIH 

NIMtfAPOLIS  IW 

SS4M 

■OX  67166 

COLLESC  PARK  •* 

MM7 
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044MI  Mlie  HMOUCn  MC. 
M4«Tt       HKntMll  NOOUCTt  DC. 

0M«7*  MTLiN  canun 

—*m  •toHooo  ottmui  dc 

•M««*  j(T-*n  ca>rai*naN 

MMII  CMML  OCniOkL  COiraUTIlM 

MSMI  auMMMI  MtT  CeNTNi  Cp 

MM7S  TATSf  CNDI  COHMNT 

•0M7S  JtMtl  CO.    INC. 

MSits  KMun  KT  catfmitnm  nm 

MtIM  JONHMM  CHtniDU.  COMMin 

••sisi  rMKHutsT  rum  t  mmen  aum.y 

MSIT*  HVUf  OWnCAL  COVMT  DC 

MUM  tXO-UM  DC 

oni«7  MH  HFt  catr 

MU**  DUnOM)  UatDATOlin  DC 

MSMt  UMTON  MnTHtM 

MflU  TVeNCLL  mvicfs 

MfSK  FUHTAMS  cow 

•OSMS  ZMtN  UMtATMKS  OOtMNTUNU.  DC 

•MM*  BIXI-CMCH  or  OKCNVXLLf  DC. 

j«nf  t  oitn  eawMn 
rnatn  uw  t  cmum  oc 

M(4tl  HT  MTV  MESTNOOO  DIV  W  U»M>T  MT  DC 

*M44«  CMODML  CMCmCAl  COHmNT 

M>Mt  M1VM  CNOaCU  COR^ 

MSSU  WIKCS  DC  J  t  I 

0M(7*  MML  aurPLT  t  CMtmCAl 

OeStW  ATI  RIHMCM  CtNTCR 

a«S40t  M»  STATtS  COWXAnON 

a«MM  rASHDCOAU  CAMIN  UM 

S0M17  HJHT  HARVCI,  LA»t 

••Mt*  WATnAN  1111   (  COnPANT 

MS44S  V(T  UM  OC 

•M4S*  mctii  nnoucTS  cowamt 

00**M  CANTOL  t»C 

MM*7  lAIWfTT  CHCniCAL  COHMNT  DC     ^ 

MMM  tNU  H  •  C<MMNT  .    ''-i^ 

MM«I  SNieiS  CHOnCAL  CO  DC  "' 

0e57i«  CHACON  CHEMCAL  COW  '■' 

MS7U  eueois  kscarcm  uaatATOiics 

•0$7*l  SPARTAN  CNOnCAI.  CSWANT 

0057«7  AMOH  CNEHICAL  HKOUCTS  DC 

MS7««  CQNHOCO  COmRATION 

«H77«  «B0  CHBUCAl  CCMMNT 

»M7««  UNIVCnAl  NANUFACTUIJNi  t  tnT  COVMIT 

MMOt  MTTtlBACN  KSTICtM  CORMRATMN 

MM70  TExo  amr 

0MM7  tlACX   LIU   PTCOUCTS  CanNNT 

•MMI  NCLtNA  CNOUCAL  CO 

M»W7  0ACU8  INC 

MI«M  SCPTI-SAN  INC 

•M«7«  AI*.  aUAM  CONmoU  INC.  - 

MMK  MAKiriClA  KMHHl  tUPnXtt 

•Moto  (ton  cNcmcAi  co  inc 

OMUl  tTHlDC  CHEN  RROO  INC 

OMIH  IIXON  CHB1ICAL  COW 

•Mist  ATONIC  OWntCAl  CO 

•MIM  TOPCO  ASSeCUTtS  INC 

•MIT*  auTU*  CONPANT  THHONIX 

•MI7S  HART-OCITA  INC 

•MIM  OAHON  CM01  CONPANT   OC 

•MIM  SANICO 

•MtU  3UmiT  CMtnlCAl  CMPANT 

•MtM  UMA   LAM  DC 

•MEM  NUTRILITE  PaOOUCT  INC 

•M3M  DrrEPNATIONAL  OIATONS  IWUSTDItS.  ITB 

••4I]«  *0  Dt  CMEniCAt.  CONPANT  tNCatPOMnaN 

•MM^  NORTHEASTERN  ASSOCIATES 

OMMt  EUDORA  PROOtCTS  CONPANT 

•MIM  eURNS-BIOTfC  LABORATORIES 

•••^•«  U  S  HARKETING  OISTRIBUTORS 

l)M«U  tAIN  PEST  CONTROL  SERVICE 

•0*«*7  RELIANCE  CHERtCAl  CO. 

00M07  MTESVILU  CHEnlCAL  CONPANT 

OOMl^  CENTRAL  EXTERNINATINS  t  CMEH  CO 

406*21  NATIONAL  INTER  CHEN  CORP. 

»«««t*  ATLANTIC  RES  LAM  CORP 

OMAM  nXOCO  PROD.  CONPANT 

•MME  DALCO  CHEnlCAL  CO. 

0«»7i0  SOUTHERN  nUL  CREEK  PRXUCTS  CONPANT  DC 

aM7E)  RED  MINS  CHEnlCAL  COnPANT  INC 

0e»75*  DETTEL  BACH  PESTICIDE  CORP. 

|>M7*E  STERN  CHEHTECH  CORP. 

»M7tJ  LUSTER  LEAf  PRflCUCTS  DC 

••67*S  NICROSAN  SEPRICIDE  CO. 

0067e>  APCAL  CHEHICAL  IKC 

•M7M  BLUE  RIDGE  OIL  CHEnlCAL  CORPORATION 

OOtajO  CCTASON  PROCESS  INC 

•0M)7  WintR  CO.,  INC. 

••MSS  BES  TEX   INSECTICIDES  CO.,    INC. 

906M*  HERTON,    INC. 

004»»»  B  t  B  CHEWCAL  COHPANT  INC 

006409  DILL  J  J  COHPANT 

0O*»II  NU  HETHOD  PEST  CONTROL  SERV  t   CLINIC 

••««1)  ABALENE  PEST  CONTROL  SERVICES  INC 

ao6«26  poo;,  carl  laboratories 

0049*0  STEINCO  PRODUCTS  INC 

II069S7  IKOUSTRIAS  NACIONALES 

006959  CESSCO  INC 

•0*94)  CERtUINS  INC  ' 

•S70SI  J.R.  SinPLOT  CO. 

0«7«SE  BIS  D  INDUSTRIES  INC. 

0C705*  CSA,  LinlTEO,  INC. 

0S7I22  AR  CMEnlCAL  CORP 

»a7ISS  ANCO  DRUG  PRODUCT  CONPANT  DC 


•T.  REB  Boot  MB 

IIBB-II  NHT  4t7  N. 

?  ICBT  HMD  BTMtT 

ItIB  JACKSON  ST 

IBB  tDTTN  AVC 

P.«.   BOK  4M-StS  PARK  ST. 

poan  17 

BOK  IM 

snt  t  Rxvn  ■ 

IM  NADI  ST 
tt7  JOHNSON  AVt 

iiB  N  mxn  NOMt  PDU 

p.   0.   BOK  4M 

trt  I  OOLlEBf  AVt  PO  BOX  l4Bt 
H7B  TUCKCR  DCUSTIIAL  RB. 
P  0  BOK  MS  SSM  S(  4M0  BT 

P.O.  BOK  nia 

U  MAMMH  RORO 

4  POKTAII,  tOAO 

IBS  M  HTM  ST 

BOK  tBlt 

nil  StlBT  ST 

«t  PRANCLtN  ST.  P.O.  BOX  t** 

MU  CaiNSHAH  BLVB  PO  BOX  TBMS 

M  PRANCISCO  ST. 

4IM  UST  HASNOCTON  BIVS 

IBt-lt  tSRO  AVC 

BOK  IMS 

OLB  BATE   LANS 

41*  E.   HASNtNBTON  BT. 

IM  VIROI  ST  ^ 

tt4  H  IIVTN  ST  < 

SOUTH  MAPU  STREET 

ItSM  SANTA  PE  OR 

I4BB  flOUIH  PULTON 

ttll  N  ANERXCAH  STREET 

N  I  lUZOMi  ST 

USB  SO.   PSms  ST. 

tl  UNIVIRStTT  RO 

MM  TATtS  AVEMJC 

MSB  t.   KCNPER 

IIB  N  NESTHDOO  AVE 

tM7  ST  AIMC  ST 

P.O.  BOX  E17 

SS5B  m   SIST  ST 

BOK  I7*S  4M7  VtCTDB  ST. 

AEROSOL  OIVISlaN  4I0S  PtACHTREE  RO  HE 

EMI  HI8HLAM)  AVC 

M7  N  STATE  ST 

SIM  POPLAR  AVC 

HISNHAT  4  HCST  PO  BRAHER  StB 

Sit  SO  HAIN 

ItBB  HCST  BAILCT 

tSI  HCST  t7TH  ST 

r77S  N.U.  44TH  STRECT 

PO  BOX  tlM 

M-IS  fTTH  PLACf 

BOK  nil 

7711  6R0SS  POINT  RO 

Ml  VALLET  STREET 

BBSS  CHOCTAH  OR 

BOX  4M 

ISI4S  SATICOT  ST 

74S7  CANTON  CENTER  BR. 

tS42  NORTH  ELSTON 

MM  BEACH  BLVg 

M4  WEST  EIRO 

IMS  H.   nCNTROSC 

SSS  SOUTH  RIVERVXEH  DRIVE 

M  C  SMAIM  STREET 

E«S«  BALLOPtNB  HILL  ROAO 

4M  U  ELSE8UMM  BLVD 

■  US  niDOLESEX  ST. 

1$654  BROOK  PARK  RD. 

EDS  PANEU  ST 

MS  CENTRAL  PARK  AVt 

EBI*  U  LAKE  ST 

tMS  *«TH  RO 

11497  FAIRSROVE  DC  BLVD 

S174  BLUE  BELL  OR. 

P.O.  BOX  1B94  -  SSI*  N  MTH 

n»   nCCALLIE  AVENUE 

P.O.  B0X99M 

BOX  S070 

PO  BOX  15971  STATION  K 

t27  THIRD  AVE. 

TUB  MTH  AVE 

14}  BELNONT  AVt 

SM  RIVER  RO 

P.O.  BOX  11407 

MSE  S.  CHADBOURNC  ST  PO  BOX  M4 

5M  CLANTON  RD. 

S7S  H  EOTH  ST 

BOX  7BB 

BTl*  tlNUOOO  AVI 

EST  DUCHESS  TUBNPIKC 

ISSTB  KILOUATT  ROAO 

PO  BOX  11402 

TM  JORDAN  ST  BO  OBRERO  BOX  7M4 

BOX  lt*S2  My>   CENTRAL  AVE 

••20  E  $OTH  ST 

BOX  IM 

S*tS  SH  29TN  ST. 

P.O.  BOX  70S4 

1S14  ELEVENTH  ST 

ATTN  NATTSON  0  A  B0|^  207 


B.  N.T. 

J   »t. 

NtU  TOBR,   MM  TSBK 
MUSTQN*  TK 
PATtnONMJ 
HtSTPJflJB  D« 
NTATTBVILU  Nl 
HtRINBTSN  KB 
CNXCABO.   tl 
HCH  ROCNCLU  m 
BROOKLTM  NT 
NAttCNTON  NJ 
JANBSVILU.   IB 
DECATUR  BA 


iMn 


•M4f 


TUCXn.BA. 


.iv 


BCBNODCB  Xi^ 

SBIMCO.  PV. 

OMUWi  tt.j; 

TXflONIUN,  m 

HIMUM  PI 

BRCCMrlLU  SC 

BAN  PMMCiaCO  CA 

PRCDtllXCK  HD 

U>S  ANBtLES  CA 

SAN  PRANCXSOO  C* 

tOS  ANBtLES.  CA 

JAMAICA  MT 

IL  PASO  TX 

HILPORO  CT 

XNDXANAPOLXS  IN 

FARNINGOAU  NT 

OIICABO  IL 

BAINSRIDBC,  OH 

lENEXA  KB 

SAUSBURT,  NC 

miLAOCLfNIA.  PA 

PHILA0tLf9IM  PA 

NEU  ORLIANS  U 

CANTON,  M 

CITI  OP  COmtRCt.  CA 

BHARQNVILU  OH 

TOLCOO  OH 

DETROIT  HI 

MBtWXIS  TN 

HIAHI  PC 

JACK90NV1LU  PI 

ATLANTA  BA 

CINCINtATI  OH 

CUIN  IL 
'  NtnPHIS  TN 

TUPELO  NS 

PARNM  CITT  U. 

SIOUX  PALLS.  SO 

HIALCAM  PL 

nlAHX.  PL 

HENPNIS  TN 

CORONA  NT 
'  BPOKAN^  HA 

SKOKIt  Ili 

DATTOH.OMIO 

BATON  ROUBC  LA 

ALLIANCt.  OH 
M  HOLLTHOOO  C* 
BALTINDRC  »• 
CHICASO  IL 
•UCNA  PARK  CA 

TAMTTON,  SO 
OtlCAM.  IL 
TOTOUA  NJ 
COLUNBUS  OHIO 
KeaUCRTH,  MJ 
IM  ANBCLES.  CA 
LOHCLL.  NA 
BROOK  PARK,  OHIO 
BATESVILU  NS 
TOWERS  HT 
CHICASO  IL 
LONE  ISLAW  CITT  NT 
HARTIAM)  HEIBNTS  NO 
CLEVtLAIC.  OHIO 
TANPA  PL 
CHATTAH006A  TN 
ATLANTA  BA 
HONROE  U 
ATLANTA  GA 
BRA0OOCK,  PA. 
SEAT  KEASANT..  Ml. 
SARflELO  NJ 
EDGEUATER  Nj' 
CHARLOTTE,  NC 
SAN  ANGELO  TX 
CHARLOTTE  NC 
HIALEAH  FL 
KALAMAZOO  NX 
DETROIT  NX 
POUGHKEEPSIE  NT 
ELNENOORF,  TEXAS 
HEHPHIS  TN 
SANTURCE,  PR 
CHARLOTTE  NC 
LOS  ANGELES  CA. 
UTHROPE,  CA 
OKUHONA  CITT.  OK 
HOUSTON,  TX 
PORTSnoUTH  OH 
NORTH  OLRSTED  OH 


SSIM 
IBIBl 
EII4B 
««tlB 
BM7B 


tlBBB 
tltt4 
4B44T 
M4tB 

S707B 


•7Slt 
4StlS 

•70  IS 


•IBSt 

44l4t 
SMM 

1«7M 
4Mlt 
11141 
4S04S 

441 E* 
S3441 
S740S 
Mil* 
7t2»l 
S«5t4 
1(184 
2»027 
•702* 
•  7aE^ 
282M 
74ME 
28241 
SS^l^ 
494a5 
<,«tM 
12*01 
TA112 
MIM 
0091* 
2S2g5 

9ass« 

9S3M 
T3I44 
772*9 
«54«2 
44«Tg 


47B88 
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M7Z2t  f  LOaiM  VfT  LM  CCHMMT  CO/0  PIT 

0072M  FDRSMUI  CMtntCAl  CO. 

oot;^  Kinco  inoustvies,  inc. 

Mn7i  cmaM  cHinicAi  nousTtin 

OOTtM  SIFEM  OKH  INC 

OOTtM  SHAKLEE  COW 

0«7Ilf  AUf*1  lULUHi  COWJWT  DIV  V 

M7}|f  OfMU-M  V  CMCnlCAl  IMKSnr  • 

a07U0  CM3KA  CMCnlCAL  COHMNT 

ai73M  MORSIA-mciriC  COMWATION 

U7«0I  VOIUNTMT  PUKNASO*  SMWP.  MC 

o«7«es  CHCniCAi  paousinb  ca«* 

ae7«ss  «fi»icuiiui«i  moo  eiv. 

007«7»  CHCK-PAK  COnPANT 

007S01  CUSTArSON,    INC. 

Q07S5S  (COeCn  JAT  COnPANT 

007SM  LEON  SPIT  COnPAHT 

007MI  ECONOrrr  EXTEPnlMtTINe  COiPAW 

e«7S«7  DRAKE   CHEtnCAL  COPAIW 

a»7»lj  NEU   SJSTEfl   E)fT   INC 

a07M«  HAROLET   PRODUCTS  CO.    INC. 

ee7»9)  STONiRS   IW  COnPANT 

007701  CHCnlCAl  SPtCIALTIES  INC 

007710  Tint-nlST 

00771S  NATIONAL   SCENT  COHPAHT 

0077ie  BESCO  CaBPCRATION 

00772*  CMEMURK   INTERNATIONAL 

M77M  UINTMtOP-VfTIRINART  STtRUNO  4MM 

a077S«  ANIIUL  RtPClLINTS  INC. 

0077M  liaul    LAW  CORPORATION 

00777«  E»»ft    SUPPIT   COnPAMT 

007MI  X   PEST   CONTROL  CONPANT 

007SSS  roE   CMEnlCAL   COnPANT 

007916  HESOEGEN  I  CO   INC  CARL 

00797S  EASLE   EXTERn  SCRV 

007092  TNT   CMEHICALS 

008044  OCWIISTON  CHCniCAL  CONPANT 

oc8:*7  POLT  CHEn  imc 

00S07S  ALLEN   INDUSTRIAL   PRODUCTS 

000109  LABORATORT   ESSENTIALS   IIC 

OOeill  AERO-OTNC  rUNUFACTUIING  I  nir'  — 

COeiZI  RILLER  FRAM(  (  SONS   INC 

00SU7  AGGIE   CHEnlCAL   IWIUSTRT 

008200  nOSAH  CCnPANT 

008220  CARTER-UALLACt   INC. 

008238  BARRIER  noUSTRttS,   INC. 

0082M  SIlOX   INSECTICIDE   COnPAHT 

>082«S  RELIANCE  CMEN  CORP 

)082«7  A-ACTION  CMCnlCAL  SALES  CO. 

J0827S  nETRO  SIOLOSICAi   LAB 

108284  PENN  CMARP 

908129  CLAPfE   OUTOOOR  SPRATINB  COiPIW  ■ 

108154  CALIFORNIA  VET  RCSEARCN   LA* 

008IS*  STUCMBCRT  HARD  COnPANT 

00841S  LENOX   LAaS  INC 

008428  WRAOCR  CNCHICAL  CONPANT 

008449  PLANTATION  GARDEN  COtlPANT 

008482  CHCn-IURK  CNflUCAL  CORP 

008498  SOIL   TECH  CttCIIICAL  COnPANT 

0C85SO  PRO  -   SPECIALTIES.   DC. 

008S98  ASUAT.    INC-CROP  StRVICO 

008812  BAG  CONPANT 

a08«9«  ST   AUBRtT  ASSOCUTtS  OIV  EICHT  W 

00870S  WALLACE  CMEH  CONPAMT 

00871 J  UNI   CHEnlCAL  CORPGRATION 

0*871*  PNARHACAL  RCSCARCN  LAaORATOlIC* 

008789  CHtnlSURf  MOOUCTS.    DC. 

008799  C  H  PRODUCTS  CORP 

008819  J  n  LABS 

008S4S  KCNCO  CNEraCAL  1  HFG  CtRWANT  BC 

008848  SAFEOUARO  CMCmCAL  CSi^ 

0088S*  ZOECON  IW)  INC. 

00887*  ABC  PEST  SUPPLIES 

008908  CORAL  CHEN  CONPANT 

•eSOZS  NAROfl  LABORATORIES.  INC. 

0089S4  LASTING  PRODUCTS  CONPANT 

008977  CONTINENTAL  COSNCTICS  CO. .  DC. 

009075  PENGUIN  DOWl  CO. 

009091  BROIM  INCORPORATED  E  L 

0091  IS  SUN  RAT  CHEIUCAL  CONPANT 

009129  SOUTHLAM]  CORP  TME 

0091 M  AERO  SEAL  CORP 

08914)  CMEnSCOPE  CORP 

009170  ARAB  TERnlTE  8  PEST  CONTROL  IHC. 

0091 9S  ROTAL  BONO  INC 

0O92S8  UNITED  LABORATORIES  INC 

00927]  BLOCK  DRUG  CONPANT  INC 

«0931J  ROSE  CNEfllCAl  PRODUCTS.  DC. 

009339  FLEX8AR  CORPORATION 

009341  NEM  PLANT  LIFE  DIV  CHAS  FINUT  • 

009342  KERNS  J.F.  IICUSTRIES 
009349  PRECISION  LAaORATORIES  INC 
0093*7  SOUTMEAST  CNEtUCAL  Ate  SUPPtT 
009372  HORIO  HIDE  LABS  DC 

009404  SURUIAMI  CORPORATION 

009422  AlH  ENTERPRISES,  INC. 

00943S  ORI-CIDE  DC 

009444  CLINE-BUCKNER  DC. 

009484  RtTTER  CNCRieAl  CSnTAHT 

009*75  MUTE   SHAN  INC. 

00949*  EIGENE  CNENICALS  DC 

0095*0  ALBENARU  CHEN  INC 

009591  NATlOMtlBE  CMEIUCAL  PROBUCTS  MC 

00959*  INTERCOMnNENTAL  CMEiaCAt.  CORP 

0*9*52  SPERRT  J  CONPANT 

009*81  RAfSKD  CMEMC8U 


CMiniC*       BOX  *S* 


TION 
ING 


IIS 

*.o.  mm  ww» 

112-11*  «l  JRLMUN 

WAKLEt  ILBBRUi.   ***  HARKET  STMET 

S*4f  URSMRC  BUB 

TOLNRaaOB  v-s 

125*2  REIBBUB  ««<.    SDUTN 

7*8  S.  «UL  >»UM 

P.   B.  ««(  *BB 

PO  BOX  ••^V 

I2««  tW.T1PaaB9«CD8. 

RT  l-BOK  14* 

P.O.   BOK  REBBOH 

5780  FEOfRRL   I  WEE  I 

BOX  SM 

1*37  N.    (BNIMW  RVENUE 

HEST  Rt^WR-ROM 

BOX  84CC 


!*•• 
B»  S. 

1*55*^ 

P.B.       

a  HCAL       OtV  STERONB  «MB  DC   9«  PARK  AVE 
P.O.    BOX  49* 
1790  STOW*  OfKL  VOAO 
5*8* 
12* 

1801   FAIMBUTM  kWE 
ROUTE  « 

10*7  N  **1M  ST 
257  CBRMBCTBBN  B9C .  ' 

*ii  voaRcamnc  rT 

P.O.  BBK  «««M 

sts5  wrm  «r  II  u 

P  O  BOX  «i 


nlAMI  w. 
aUHttSTQ.  MX. 
I  TX 


lOLA  U 

SAM  /RANCnCD,  £* 
IDS  IMBEIiaCA 
VOORTNUmn  JBUJH 
tftVAfif  JBI 
nONTEBCUn.  C8 
BONMAH.  UXAB 
FT  mi— lAlt   P^ 
mHNEWDLXBMI 
JCBAC.  BEOBBU 
BALLAS.  TX 

aEianrr.  to 


ui** 

EBCBB 

TTBB* 
557B1 

**7*« 
9*111 
«00M 

HS78 

7MM 


CMICABD.  XL 
PERRTSWCW 
SANTOBCE  tm 
SECAUCUS  lU 
BUARRTVILU  Ml 

jKHnus  HI 

•■ATERBUBT.  CT.. 

KtTMiaxL.  ta 
vnmi  CA 

NEM  TORK  NT 
GRIFFtM.  M 
NUDSOR.  HI 
TATIPA  n. 
NEU  UIRK  JCT 
MEN  JIIBE  IMK  MT 


im* 


13831  BO«t«VRIt)  AVE 

PO  BOX  8315 

BOX    1799 

P.O.    B0X«n8  4«l<r  ACRE   ROAO 

200  EAST  NMN  «T. 


AVE. 


PKILmUKU^* 

JBnrr  CIJX.4U 

-MHEEIXMB  21. 
MEUJUUlia.  .IBUTIIAWIA 

nnuB  n. 
u  BUP  m 

ERRTtnUBB  TA 

duCABD  JL 
SWt.AnBBXO  « 


MMT 


128   IITM  ^ 

11910*. 

8241   GAT  ST 

RAILROAO   BIHWI-».<.    BOX  55 

7N570  GAROBH  •«(  BOX  288 

183*  M.   mtUUt  VntET 

IM*  90  mLLOH  ST 

*MB-*2  FREEPI1  «VB 

1205  S  SAMTA  FE 

*asa  ICST4VC 

BOX  B*71 

525  E  RUXUBAIW  •»! 

775*  M.   MARaOBB  RWCNUE 

BOX  47*1 

1*53*  9IATa»*(  aa  V.«.   box  2*S7t 

l*«  ENJR*  BBWB 

2**o*  «  nm  «T 

*)15  SIBMET  «r. 
29C  RAIUMM  ««■ 

7751  H.  vcarcRvr. 

7515  JUROMRBC. 

*45  N  mawi— I  WC 

PO  BOX  t2*8 
80*  E.   ««*  9T. 

12200  «ElfTBN  Bimt 

***  own  iBuiBi  wm 
1S5  LEBARan  sr 

71*1 

20*  S 

2*55  UEST  rwm  SIRUT 

*520  BANA 

MT  «  WABCBT  «19« 

2841  < 

BOX   388 

12*0  E.   RaaOLTSU.  RO. 

S81    UO  ST 

191*  N  BR01IRT 

155  S  RT  SS 

257  CORICIJBBn  BRV 

PiB.  «K  EIBW   •OBVTDRIEL  RO. 

148  HAlWir -SORHT 

PO  BOX  4* 

20*1   NOWJRPCE  OWE. 

PO  BOX  nr 

P.O.    BOX  tSBBV  -  9ni   H.    lOLEMLO 
PO  BOX  EtH* 

20*  OAK  RIIEIR*  -9.  -O.   BOM  1**7 
12917  BITTCT  BPmOB  RO. 

I«DA0 
1*51*  I 
5«I  SUL  I 
P.O.   BOX  tlBB 
127  I 
BOX   14 
P.   0. 
BOX  V9BIB 
P.   0.   Bax<*18 
PO  BOKBBRB 


CRAtOUU.  JU 
SOU  MMmM.t. 
MSAOEMA  IX 
tMARLHTTEWUE  I 
CHIClfiO.  IL 
CTPRESS  CA 

.EAST  aoixEa.  «B 

■ROSE  LIT  31 
PASAOEMA.  U 
CHAnAtOGA  HI 
MaMCMTOa 
taVIUN.  £8 

UN.8in«aon 

BALTinORE  l« 

BiRnnit  CA 


OALUa  TX 
BREMDOOD  HT 

£AasaH.  CA 

TRXSTON.  IX 

•REimxoi  cr 

JACKSDHOUK.  M. 
RIVIBSiBE.  CA 

aausau. 
WKmma 

AKLUS.  TX 
BRmCLTHM  I 
HAUKUAM  JL 
-VILIA  BARK.  XL. 
cMLUBORE  JH 
tHIClBO.  3L 
niRALORAXA 
■lALTBL  CA 
FMZNIX.  AZ 
BALLAS  TX 
-BBK  HAVEN  PA 
RRUNBTON.  XX. 
DATTON  ON 
ST  UOUIS  J« 
WOnOHSL 
JERSET  CITT  tO 

coLutaus  w 

NORTHVALE.   MJ 
UPORTE  2N 
SOtUOUE  CA 
TOnMBRDOK  XL 
TAHPA  Fl 
TAflPA  Fl 

SANPORO.  /iiXRBA 
MEMIBA  cm..  CA 
WZI0MZ  C* 
LERRIIUS  EA 
WUSTON  TX 

porr  aoRTM,  -ra 


•Mil 


«l»t 


CMARLOTTEVILU  HA 
NANILtONiW 
SACRAflEMIOCA 
HDSPCaS.  Ik 
OALLIS  TX 


004M«  CMEnSICO  INCORPORATtO 

00«7»1  $*HIT*TtON  SERVICES 

0047*1  SOND  SALES  COMPtNT 

aO«7*S  tRONCO  CMEniCAL  INC 

0047«6  KETSTGNE  VETERINART  SUPRLY  COnPANT 

00V7SE  HCC03URT  CHEHICAl  COMRANT  OF  HOnCSTIAO 

»«*7M  lUGIC  tXTERniNATtM  COnPANT 

OOMSS  ANirUL  SPECIALTIES  INC 

009«S2  RITE  OFF.  IfC. 

OOMS*  SMITH  BRAS  INDUSTRIES  INC 

'>096S«  lAHOI*  ChEMICAL  COnPAHT 

OOVSM  ST  REGIS  PAPER  COnPAHT 

eOWS*  UNION  CAMP  CORP 

oo«ea7  cusTon  titm  or  California 

009e«7  STAR  CHENICAL  COnPAHT 

00«40*  CREAT  PLAINS  BAG  COtlPANT 

a09«ES  RArnOND  BAS  COnPANT 

1109411  NANCO  HFE.  CO.,  INC. 

004418  CHASE  BAG  COnPANT 

•104451  jnPAC  CHEMICAL  PRODUCTS  INC 

004477  »l^   PERCr  BAG  COnPANT  INC 

0044Sa  HEST  VIRGINIA  PULP  t  PAPER  CO. 

OlOOU  tllRtCLE  PET  PRODUCTS  INC 

OlOOSi  VEATCH  CHEHICAL  COnPANT. 

OI007S  OEPMAVET  LABORATORIES 

OlOOSa  ATHEA  LABORATORIES  INC 

010044  tEtllS  CC1PANT  INC 

010041  JADE  COnPANT  INC  THt 

OlOOOB  lERPOS  SOAP  (  CHEN  OC 

0I010«  HILKINS  t  JATIES  DC 

010120  CERFACT  LAS. 

OlOIE*  NVGEIA  CHCnlCAL  COnPANT  INC 

OIOIM  ROSE  EXT  COflPAHT 

010111  EAGLE  LABORATORIES 

01014B  NATIONUIOE  CMEIUCAl  COHRANT  DC 

010171  eOCKTOR'S  LABORATORIES,  INC. 

01014)  SHEFF  CMEnlCAL  S  SUPPLY  COHRAMV 

ai*14«  inPIRE  PEST  CONTROL 

010144  SEST  UAT  EXTERtllNATIND  COnPANT 

010204  HARKO  CHEH  INC 

010211  AKIN  LABORATORIES 

0102*«  IVEREAOr  PRODUCTS  CORP 

-OlOESB  SPRAT  OISTRIBUTORS,  INC. 

010272  lUNTEK 

010281  CamuNITT  REST  COHTROl 

0»244  PROFESSIONAL  OtEltlCAL  COnPAHY  DC 

010242  VENUS  LABORATORIES.  INC. 

010128  JOVACCO 

OIOISO  SUPERVISOR  PRODUCT  TOXICOLOST  -  »l  C«nM 

01015*  lOCHO  INDUSTRIES  INC 

010IS4  •ERNZ-O-HATIC 

OIOIM  nm  CMEIt.  INC. 

010M7  MEINMRS  COnPAHT 

010170  POROS  CHEHICAL  A^a  SERVICE  DC. 

01017*  JOMES  ECTfRMINATlNS  COnPANT 

I)I014S  BARCO  CHEHICAL  DIVISION  INC 

010146  CAPITOL  CNCIilCAL  INDUSTRIES  DC. 

010421  ESSEX  CHEnlCAL  CORPORATION 

010«11  VARI-CNEN  INDUSTRIES  LTD 

0104<>«  KERR  CHEMICALS  INCORPORATION 

0104SS  IR4ITED  LABORATORIES  INC 

0I04SS  MJPPT  PALACE  ENTERPRISES  INC 

01047*  flUAlITT  NANUFACTURIMS  COnPANY  DC 

010*41  CONTINENTAL  CAN  CO  INC  OFFICE  ENV  CONTRO 

010*47  STAR  CNEHICAL  COnPANT  INC 

OIOSI*  lURS  CMEHICAL  CORPORATION 

OlOSSI  ATUS  CMEniCAL  CORPORATION 

J10S58  XELABAR  A  INC 

0105*2  VASCO  CHEniCAl  COnPAHT  INC 

010S7I  PEST  COHTROL  PRODUCTS  OF  COM* 

010581  SENERAL  CONTROL  COnPANT  INC 

010545  CAPITAL  CHEnlCAL  CONPANT  OF  RICMMMI  DC 

01054*  OETOUNC  CHEnlCAL  COnPANT 

010*08  KATNON  INC 

010*11  LOS  ANOELES  SEED  COHPANY 

010*1*  ALPHA  CHENICAL  SERVICES  INC 

010*1*  ECOLOGr  PRODUCTS  CORP 

010*17  lALL  INDUSTRIES 

010*18  FARn  t  RANCH  SUPPLY  COnPAHT 

010*58  U  A  B  DIV  OF  H  U  S  CO 

010**0  DELCO  CHEnlCAL  PRODUCTS 

010**1  SENTRT  CHEnlCAL  COMPANY 

010**7  CMEniCAL  STSTENS  CORP 

010*7*  MTE  INDUSTRIES  INC 

010*42  NOREHEAO  INO  INC 

010*41  FLO-KEN  INC 

010712  ATLAS  PEST  CONTROL  CONPANY 

01071*  AtB  EXTERMINATORS  INC 

010728  COLEMAN  COnPAHT  INC  TNE 

01071*  BABCO  CMCniCAL  COMPANT  INC 

010782  BIG  STATE  CHEMICAL  SERVICE  INC 

010740  SRIEF  BROS  CORP  NORCO  OIV-UEST  COAST  DIV 

01080*  CONTACT  INDUSTRIES  INC 

010807  ATREP,  INC. 

OlOSll  SENTER  rUNUFACTURINC  CO. 

01 081*  mSTER  SROOn  PRODUCTS 

010827  OiSniCAL  SPECIALTIES  INC. 

010872  LARUIN  CHEN  COnPANT 

010882  CMEn-POUER 

010885  MCO  CHEMICALS  INC 

010400  SPRATCN  PRODUCTS  INC. 

0104**  BARDEN'S  EXTERnlHATINS  COnPANT 

010452  BUSGST  STURTEVANT  PEST  COMTROt 

010475  CHEniLENE  COnPANT 

011017  HACIENDA  ENTERPRISES  C/0  SAROCM 

0110*8  KET  II  CHEnlCAL  COnPANY 


•*«*  CMAPIN  INDUSTRIAL  DRIVE 
14*  STERLING  AVE 
7t  FREIBMT  ST 

BOX  t*i«* 

8588  WIOCNER  ROAO 

P.O.  BOX  *)14/1S*I*  SH  t*«TN 

41-81  CORONA  AVI 

PO  BOX  SSI 

IS*S  STN  DOUSTRIAL  COURT 

PO  BOX  18** 

P.O.  ORAMR  *0 

ISO  E  *2NB  ST 

l*S«  VALLEY  ROAO 

P  0  BOX  7S8 

tSOl  N.U.  7STN  ST. 

1201  BELL  AVENUE 

BIV  ALBERnARLE  PAPER  CO  PO  BOX  78 

P.O.  BOX  *8*7« 

t   SREENMICN  PLA2A 

loss  «  EAST  87TH  ST. 

S4I8  M»*ieR  RD 

PO  BOX  482*7 

t*S  CORNELISON  AVE 

*M7  CALIFORNIA  tTi 

IS*  EILEEN  HAT 

P.O.  BOX  n4*t 

BOS  NORTNSTAR  CTl 

P.O.  BOX  1810 

I7t7  CARPENTER  ST 

SS*S  ROYAL  AVE 

P.O.  BOX  488. 

2124  UIWUE 

IIM  IIVERNOIS  RO 

PO  BOX  102M 

)4S  JOHNSON  AVENUE 

DANDEE  PARK 

2817  RIVERVIEM  »Vn 

*28  COURT  ST 

2741   STILLUELL  AVENUE 

MiY  t4S  BT-PASS-RT.    S-BOX   IS* 

41 S  OCOEN  AVE 

1181  BELT   LINE  ST 

ll*U  nC  BEAN  OR. 

P.O.   BOX  2222*5  . 

S2I4  N  MTH  ST 

P.O.    BOX  4*071   4SI7  TALI  ST 

8SS   LIVELY  BLVO 

8428  M  24TN   STREET 

BUS.    228-2E 

SUITE  SSI  EAST  208  PARK  AVE 

7*8  ORIVINB  PARK  AVE 

P.O.  BOX  t87 

ITTN  8  HALMir 

tm   PASAOENA  BLVO. 

S2*  MUGUENT  ST 

14888  H  N  2*TM  COURT 

S38  RANDOLPH  PL.  N.E. 

COMttIR  ROAO 

*481  N  CRESCENT  BlVD 

**47  MUCH  HOHELL  ROAO 

NUT  S4  M 

427  EAST  TERRA  LANE 

*527  MCKINLET  AVE. 

*1I  THIRD  AVENUE 

1*8  SHORE  DRIVE 

Mt  HARIETTA  BLVD  Ml 

P.O.  BOX  I47t 

418  M  PUTNAM  AVENUE 

P.O.  BOX  I88B 

588  WALLET 

1114  E.  PENNSYLVANIA  ST. 

1*87  MICH  POINT  AVE 

2288  8IAM0ND  BLVO.  SUITE  BIB 

112  NO  *TN  STREET 

7M  nERCMANTS  ST 

PO  BOX  *SI 

P.  0.  BOX  »*« 

148  N.  AVIATION 

7848  E  IITH  ST 

21712  KAHEOHE    LANE 

1*71  ROGERS   AVE 

1481  ROCK  nai»ITAIN  BLVO 

P.O.  BOX  41*4 

P.O.BOX  21  28  HILTON  tT 

271  NATOEH  RONE 

14482  SUSANA  ROAO  ' 

2148  NICHI6AN  AVE 

S41I  CHURCH  AVE 

158  NO.  ST.  FRANCIS  STREET 

417  CASSAT  AVI. 

1288  SHOTHELL  -  BOX  IS444 

PO  BOX  l-E 

841  OOUD  AVENUE 

448  INDUSTRIAL  PARK  DRIVE 

P.O.  BOX  *04 

221/225  E.   nAIN  STREET 

P.   O.   BOX  S12 

tOl  N  E  2»a  ST 

IS  HING  DRIVE 

1187  KIRKLAW  DRIVE 

2*180   FARSO  AVE. 

2*15  ATlAffTIC  AVE 

PO  BOX  SIM 

212*  N.    TROY  AVE 

5*5  CMARLES  STREET 

2*8t  VENTURA  BLVD 


ST  LOUIS,  NO 

8S1M 

YOMKERS  NY 

1B7D* 

PAHTUCXET  RI 

Btau 

KHmiS  TN 

MltB 

PNILAOELPHI*  M 

IMM 

PRINCETON  FL 

SMtt 

ELmURST  NY 

IIS7S 

CAItlEN  NJ 

BBIBI 

BAYSHORE,  NEU  YORK 

IITM 

CORVALLIS,  OR 

«nsB. 

LAKELAM)  FL 

USBI 

NEH  YORK  NY 

IDDI? 

NAYNE,  HJ 

BMM 

SAN  GABRIEL  CA 

DlTM 

niANI  FL 

Stl47 

DES  nOINES,  lA 

•Btei 

HIDOLETOIM  ON 

4M«« 

nEnmiS  TN 

WIS* 

CREENUICH,  CT 

BkBIB 

CHICAGO  IL 

*S*I« 

KANSAS  CITY,  HO 

MIX* 

EAST  POINT,  B* 

MM* 

JERSET  CITY  HJ 

BTlBt 

ST.  UUIS.  rUSSOURI 

81111 

SYOSSET,  NY 

117S1 

miMAUKEE.  HI 

•SMS 

HtfRKAPOlIS  m 

VtM 

INDIO  CA 

BttBI 

PHILA  PA 

ItMB 

OCEANSIOE  NY 

IIOT 

TUCKER.  CEOROIA 

BALVESTDN  TX 

TTSBB 

TROY  m 

PORT  HORKTH  TX 

MIM 

BROOKLYN  NY 

IMDB 

ANDOVE*,  HA 

•IMS 

•RAOeNTOH  PL 

nSBB 

BROBKLYM  NY 

lltSI 

BROOKLYN  NY 

.lltM 

SPARTAmURB  SC 

WSDI 

DOWERS  8R0VE,  XL 

tasu 

CLEVELAM)  OH 

**tst 

EL  nONTE,  CA 

MTM 

DALLAS,  TFXAS 

SMtt 

OHAHA,  m 

•Utt 

HOUSTON  TX 

TSDM 

HOOD  OAU,  IL 

Ml«l 

LOS  ANGELES  CA 

BiBSB 

ST.  PAUL,  m 

■HBI 

NEH  YORK  NY 
ROCHESTER,  NY, 

M 

HASHINSTON,  HO 

«MM 

LOUISVILU  KT 

4«(n 

PASAOENA.  TX. 

7?fBt 

HEM  ROCHELLE  NT 

isasi 

OPA  LOCHA,  n 

IMB4 

HASHINGTON.  DC 

(BBDt 

ORANGE,  CT 

B84W 

PENNSAUKEEN  Hi 

SBIBf 

TUCKER  CA 

IBBDB 

Dun*s  AR 

?UM 

OFALLOH.  RISSOURX 

•SSBB 

LOS  ANGELES.  G* 

BBBBl 

NEU  YORK  NY 

1BBI7 

HINSDALE,  IL 

MStl 

ATLANTA  BA 

MSM 

CCOAR  RAPIOS.  U 

K4BB 

CREEMaCN.  CT 

BtBJB 

NANFORO  CA    . 

BStSB 

NEH  HAVEH.  CT 

IMlt 

TUCSON,  U. 

•sn« 

RICHHOtC  VA 

tlEIB 

CONCORD  CA 

«4StB 

*T  LOUIS  no 

8S18t 

LOS  ANBEUSCA 

BOStl 

rrausHTON  itA 

BM7E 

BROHNSVILLE  TX 

MMD 

EL  SEBUMW  CA 

«•(*> 

TULSA.  OK 

MIIE 

NUHTINGTaN  REACH  CA 

42*48 

SAN  JOSE  CA 

45112 

STONE  nOUNTAIN  BA 

S886* 

uvoNU.  ra 

Mist 

BtIM 

NOPKINTON  HA 

BI74B 

COHPTON  CA 

«Bttl 

DETROIT  HI 

4Btl* 

BROOKLTN  NY 

lUDl 

nCMIYA  KS 

•*tBI 

JACXSOHVILLE  PL 

SEtBt 

HOUSTON,  TX 
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BOSEtnMT  m 

S5B8B 

ELIZABETH.  NJ 

•TtBI 

MARIETTA.  BA 

SBBBt 

BELMONT.  nS 

SBM7 

FREEPORT,  II 

MBit 

BAN  MARCOS,  TEXAS 

M88* 

PT  LAUDERDAU  FL 

SISBI 

CEDAR  MOLLS  NJ 

BTBET 

RAUISH  NC 

278SI 

BEOFOm  NEIBNTS,  OHIO 

44144 

LONG  BEACH  CA 

SBBB* 

SAN  BERNARDINO  CA 

BE4B4 

SOUTH  BEinONTE,  CA. 

M7SS 

BAN  JOSE.  CA 

niit 

CAHARILIO  CA 

nBiB 
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KILL   IT  All  IMStCTICIDf  COnP/Wr 

B*5  RANCMR  OR 

aatTBCLUD  04 

*S4*« 

• 

0U09J 

lUSTfR  )U)StRrnCN-S  ASSN. 

I9U  BEACH  arater 

CONCIRft.C«. 

9*519 

011117 

0»CmR3  5?Lr  BIOS  COtVAMT 

72*  H  SAM  CAMM  S* 

SAN  JOSE  CA 

9St24 

91IIM 

PCST  CONTVOI.  CMCmCALS  DC 

585t  S  HCSWRM  AW 

LOS  ANGELES  C* 

*0**7 

011IS7 

ROSE  EXT  conpun 

*26   POIRCR*  ««C 

SAN«MNCnCS«S 

(MISS 

SEMTIHfL  CMtmCAL  COHMOT 

po  BOX  ass 

MKUND  Ol 

OlltOO 

NATIONAL    SAMITADT    SUffLI   COHTMir 

BOX  41126  -    IIM?  •.   FISUCRO 

LOS  AMSEIM.fik 

90*41 

01Itl« 

TARGET   CHEIUCAL  COrVAMT 

1771*  STUDEBM(iR4« 

CERRITOS  CA 

907S1 

9112-^} 

mtkJi  ROACH   SHOT 

t*a*  s.ctMnuL  MCMUC 

lOSaNBEVES  CS 

*«**4 

911171 

SAM>02.tNC.-CRIW  PROTfCTION 

*«*  CAIOHD  ML  RIO  VUTN-SUITC  t»*y 

SAN  DIEGO.  Ok. 

«ttes 

OlltSS 

UOIFE  CHEnlCAI.  INC 

3*1   STH  ST 

DAT  TON  «t 

4SSSt 

011}0> 

DAS  SALES  COnPAKT 

p  0  BOX  sa* 

HACON  SA 

SItSS 

911J2Z 

THREE  0  OX   EXTtnUNATDC  SOVKt  COHPAH 

tli    LILUAN  ■ 

UILSSH.  *C 

t7S*S 

01113] 

HT-TEST  103  CORPOIATiaN 

«  ICADONRO 

RUTHERFORS  9U 

STSTt 

011157 

SENTINCL  WSfCT  CONTROI.  UaORAWW 

10*1   S.    9TH  ST. 

SPRJKFMIB  H 

4t7SS 

^ 

OHM* 

AMSUS  CHEMICAL  COR* 

2857  CNAPnaN  STRCET 

OAK  LAW  CA 

9*4*1 

011171 

SAC   JANITOIIAl  SUPMJES  INC  DM  •HC   UN 

(501   COIRCaCML  ST 
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9Z111 

91117k 

BULK   INSECTICIDE  COnPANT 

31*8  HARPER  ST 

BERKELC*  Ck 

94703 
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252*  SAN  f  ERNAiae  *•. 

LOS  MOELn,   CS 

9004* 
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LAME   LAS.    INC. 

BOX  2*432 

UB  ANGBLCS.  C4 

90*24 
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AOVAMCE    PAKAGINS   DC 
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77017 

911*7* 
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P.   0.   Mat  M4It 

LOS  ANSEtfS.  CA. 
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BOX   1317 

ASBMKY  nm.  9M 
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SHALCO  CHErUCAL  CORPORATION 

lltS  ■BOUN  AMC-^.e.   BOX  IMS 

TOIXDO  DM 

*34*7 

011S15 
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DAmaMJ.E  IL 
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9115*9 
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1*70*  SENTINBL  OR. 
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78217 

91155* 

BATVET  OIV.   HILES   LABORATORIES  INC. 

P.O.   BOX  MB 

SHAWEE  WtSaiBN.  CS 

442*1 

0115*1 

HARNER    ENTERPRISES 

P.O.  matMt 

RANSON.   m 

25*38 

0115** 

LAVAR   LAeORATORIES 

PO  BOX   ISSS 

EL  PASO  TX 

T99S* 

011572 

CMEtlSCOPC 

190*  MI   LDC  BMW 

DALiaS.  SK 

76011 

0U5»» 

PAH  AnniCAN  CHEnlCAL  conptNT 

P.O.   BSK  SI-^M* 

niAHI   Fl 

IIISI 

911592 

OlEnURST  RANUP   CORP. 

SOX   3*221 

DAICAS  » 

TSEM 

91159« 

COfWECTICUT  AEROSOL  INC 

B5  FURNITUK  ROM 

raLFORO.   OS 

911621 

APOLLO  ueusTRies  D«. 

IBS*  soum  caaa  jmustrml  blvd. 

SHMRMA.  6* 

SOBSS 

91169* 

OTHOH,    INC. 

)*ai  KANSAS  tmrnt 

KANSAS  cm.  «S 

•4IS* 

911695 

OERnOCARE  CORPCRATIIM 

S37-S*l   E  IRD  ST 

SaiMT  VESHBNfW 

ISS51 

91170* 

PERtlA  KILL  nPC  CO 

PD  BOX  445 

749S5 

911797 

KICHITA  PEST  CONTWL 

16*1  CASPMIS 

WICHITA  *u.t»  m 

7*S*« 

01171S 

SPEER   PRODUCTS  INC 

PO  BOX   1SSS>-«Z*(  •  «  CDOORZCN  SLW 

HEMPNES  IM 

S81IS 

01172* 

INTEX  PROnrTS  INC 

PO  BOX  444S 

BREEIVILU  SC 

294*4 

011725 

BIO-TEK  IHNISTRIES  DC 

1212  MRHASR  IM 

AT  LANS*  BA 

SOUS 

gil73* 

COLONIAL  CMEniCAl  COHPANT 

CARRANZA  RD-aS  i 

TABERNACLE.  «IMCSHnaR«,   N 

•SOB* 

S1I7*« 

LOUISIANA  CMEIUCALS  COnPANT 

8993  AIRHHi  NMT       - 

•ARM  RBUSt.  4a 

Tsasa 

aiis*9 

IKS  SPCCULTT  PRODUCTS  CO. 

BOX  231 

ALTON.  tS 

tl**3 

oiiasi 

BISCAnC  CHEIUCAL  LABORATORIES 

P.O.    BOK   1**44 

niAHEM. 

111*1 

011857 

CENTRAL  PRODUCTS  INC 

P.O.   BOX  449 

nONTSOMERV  at 

SASai 

012019 

HE5TERN  TERMITE   PEST  CONTMN.  C«,^ 

CHErCO  CHENICAL  COIVANT                   A 

47t  PROSPCCT  awe. 

M.  SWRirti    H.4. 

07«$» 

01205O 

P.O.   BOKMlSaS 

WRU  AS,  rx 

7S1S* 

012959 

PRIDE    LABORATORIES.    DC. 

lis  scHmrr  au«. 

PARMDCDME.  4IY 

1173$ 

012121 

SHERUOOD  CHEUCALS  LTD 

p  0  BOX  as 

HESTBILIX  «U                       ^ 

*8«93 

9121*« 

CROW*  IWKJSTDIAL   PRODUCTS  CONPAMT 

tea  STATE  iiNi  as 

HEBHON  U 

40*34 

0121M 

HOLDER   5   PEST  CONTROL   COTPANT 

5417  SH  FVEEUAT 

HOUSTON  rx 

77*27 

012226 

Sltt   StNITASr    SUPPLIES    INC 

3101   TTRSHE  BLm. 

ST  PETERSauRS  #L 

3371* 

01226* 

ALLST«TES  CHEfllCAL  CORPORATION 

P.O.   BOK  41* 

KATV.  n 
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912110 

niSCO   INTERNATIONAL  CHEtUCALS  BC 

1*21   S.   NOEL  AVE>P.a.   BOK  I3« 

HHEELIH6  <L 

4*S9* 

112125 

COPBIN  CMEMICAL  CORP 
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112547 
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niAMI  Ft. 
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ACCRA  PAC  INC 

P.O.   BOX  a7S 
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1713  GRAia  A«. 

OES  HOIMES.   IBH4 

503*9 

011926 

VERPAS  PROD   INC 

PO  BOK  S2S 

CAROLINA.  PR 

0043* 

01*125 

SCEKTRT   INCORPORATED 

190  itANSAS  STR.   -  BSK  13* 

MACKENSACK.  4U 

«7401 

0142*6 

HCUSTRIAL  CHEMICAL  CLEANERS 

4<J3  SIDNEY 

MSUBTSH  fK 

01*775 

ASERON   FLORIDA  CCdPANT 

hISHUAT   39  NORTM  /  *^.   ORAHER  0 

PLANT  CITY  Pt 

33544 

01*806 

MODERN  ECOLOCT   INC 

MM  KiNsssEaaT  as 

-seapoRS  MY 

11763 

01*«0« 

NATIONAL  PHARMACEUTICAL.  NFS.   CM. 

72*5  HIWiSR  MM. 

BALTIHSaE  «• 

tl21S 

01*961 

SILMAN  PAPER  COMPANT 

Ill   H  SOTN  ST 

MEM  aaas  my 

10*2* 

01S12S 

VALLET  VtTERINART  SUPPLY 

5232   LAUREL  CAtMM  SL-VO 

M  Hoiiua«ao«a 

91407 

0151*2 

UIOE  HORIZONS  COftPANT 

RTE-I   nOCXMB  AIRS  MJU.L  RO 

LAtORUMSC 

29154 

015297 

SIO  DERM  LASORATORIES  INC 

717  EASTMAN  aOAS-aOX  ««7* 

754*1 

015MI 

LOUISVILLE  CHEMICAL  COMPANT  DC 

4*1   E  JiFHRSON 

LOUISVILK  m 

4*2*2 

0155*7 

CREATIVE   CHEMICALS  DC 

1  CHURCH  SnCEJ 

MlMaR«A 

*1S49 

0158 1* 

ADVANCE   AEROSOL  t  CHEN  SPEC 

11*  FREEiuH  sracrr 

SENOA  CITY  Mi 

siua 

015887 

AGRICULTURAL  CHEMICALS  DP  MU.LM 

37*7  EAST  «IEST  BtHO. 

DALLAS,  aaxu 

752*1 

916151 

SAROEN  OP  EDEN 

223  E.   MAMSOM 

#NBnax4LZ 

650*4 

917091 

PETTT'S  EXTERNINATINB  CONPAMf 

ISIS  s  FvuMKi  as 

CHICAGO  IL 

4*421 

017*2* 

HILLIATS  CHEMICAL  CORP 

195*  m  lUT  4« 

31149 

aiMi* 

SUNSHINE   PACKAGING  CO. 

417  BROASHAY  S.E. 

671*2 

oiai*« 

EXCEL  CHEMICAL  COMPANY 

2185  CSRSETT  SnEET 

JACKSONWLbE  «t 

12204 

01**I] 

LEE  CMEHICAL  CORP 

28**  TAFT  .AVE. 

ORLAieo  Pt 

126** 

aies** 

SARBER   LASORATORIES 

12**  S  BROAS  A«a 

MEM  aai#w,  *• 

7012S 

aisaa* 

NATIONUOE  CHCmCAL  CORP 

M4  .niDUtS  AVIMC 

KEARNY,  4U 

*7*32 

019215 

OUMUn  COnPAHT  THE 

9*25  6IDLEY  ST 

TEnPWCITTOk 

9178* 

819221 

EHAC  CORPORATION 

CHESHIRE  CT 

0441* 

019**5 

eULF   CMEMICALS  COHPAMV 

P.O.  sat  uazo 

HOUSTSH.  m 

I948S 

*197I3 

OREXEL  CHEMICAL  COMPANY 

t4S7  Pf)MS1U.VAHU  SaEET-P.O.BOK  f3«« 

HEHRMM.  fM 

161*9 

01976* 

CARDINAL  CHEMICAL  CONPAHY 

• 
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• 
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- 
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OtMt*  MIWON  KOOO  INC 

otofM  axcm  cettrauTiaN 

•tlt*S  J  H  T  DBS 

Ml  US  cMot-i-iuTK  nc 

Mi»7  010  Niouxr  ncDicnc  co.  nc. 

OtlMt  FRAIKLIN  EXTERfllNATINi  STSTBS  DC 

Ot»tl  CMMILLO  t  COnPANT 

OtMSt  CLf/MUY  nOOUCTS 

aetMt   '  OTKiN  ixreimiNATiNi  co. 

etStW  PfST  CONTSOl  tUPKXtS 

OtSMS  SOUTHERN  rRLL  CStCK  PmOUCTS  ONI* 

etlJSS  LIACNEH  ItCUSTKIES  IHC 

SIMM  INUMD   LAU.    IHC. 

S2U6I  rLORESSENCt  INC 

OiMil  DC(.T*  CHCnlCALS 

St*OSS  PfTUSOM-S  tXTUnilUTINi  COHPMar 

et*«et  KNAPP  CHOnCAL  COtlPANT 

OtMtt  StrCO  ■*«.   SOUTMEASTEM 

ttSetS  AIRWICX  INTERNATIONAl 

OtSOZ*  EHVI*aM«NTAL  INSfCT  CONTVOL  STSTEaS 

OZSTM  SHIEU)  AEmSOl  COrVAHT  OP  CALVSMM 

OtMM  COPPER  STATE  CMCPIICAl  COWANT 

OtMW  BSP  HARKETINS  INC. 

MMSS  CONTVOl  PRODUCTS  ASSOCIATES 

OZeiM  PEST  COMTROI.  SUPPLY  COnPANT 

ote:*}  UNICORN  labs 

etfSM  TORCO  TERMITE  A  PEST  COHTROl 

OE««e«  CARDINAL  LABORATORIES  ItC 

OEMl*  CASTLE  CHEHICAL  CORPORATION 

0I0ES7  ROSE  EXT  CONPAMT 

aiOSTS  WUNT  MEBB  CORP 

eSOMJ  LEA  CMEHICALS 

0M9«*  BIONOMICAL  CHEMICALS  «  SERVICE*  MC. 

est  EM  JOHNSON-NATMCRTH  CMENICAl  COnPtMT 

SUMS  VO-TOTS  DC 

0)UO«  STAWARO  SALES  CONPANT 

4IUT«  STATE  CMENICAL  CONPANT 

alltTl  CUT  HEAL  INC 

aitS4«  PATTERSON  ASSOCIATES  INC 

OJMM  HAIV10HO  LABORATORIES.  DC. 

•M7*S  UNimARN  INC. 

aSZMt  PEST  CONTROL   LTD. 

aitW*  KILLOUIK,    INC. 

0U1*1  BIS  r   INSECTICIDES  DC 

SUIT*  NBL  INDUSTRIES  IHC. 

e]M««  PRIDE  LABORATORIES  DCORPORATnR 

0I3S4>  EN-BEE  CHEMICALS  DC 

e3SSt«  PMAPHASOL  CORPORATION 

0SI7M  AEROSOL  SERVICES  CO  DC 

01M7I  SOUTXCHEM  INC 

S}I*Sf  pel  SOROON  CORP 

OMtSE  N.  UILSON  MANUFACTWINB  CO. 

OMIM  LEAN  CHEN  IICUSTRIES.   DC. 

OMlAt  BEAUMONT  CHEnlCAL  CO 

0S*1S1  UNITED  AEROSOL  CORP 

OMIM  AMERICAN  REFINIHS     t  HPB.   CO 

OMEt*  CHEMRITE  CORP 

OMSOt  ALL  STATE  PRCOUCTS  COnPAMT 

OMM*  HESTERN   LABORATORIES 

0M42*  AS30   PHOSPHATE   CO..    INC. 

OJASM  ECOLOGICAL  t  SPECIALTY  PROB  CO 

0M70E  AEROSOL  SrSTEMS  INC 

SSA7J7  PUfF   INDUSTRIES 

0I*7«a  LIBRETT  IfCUSTRUL  OISTRIBUTOm 

e)«797  QUALIS.    INC. 

OJ4BS0  BIO-OTNE   INDUSTRIES 

03ABAE  ESCO  PRXXTS  INC 

OVISTS  AKBIX  LABORtTORIES 

Oy>tn  RLS3ALL  PRODUCTS  COMPANY, INC. 

0MS9A  OLD  -SOUTH  SALES  COMPANY 

0M90«  ACROIT  CHEnlCAL  t  PEST  CONTWM. 

0>4«6B  MIR  A  ML  PEST  CONTROL 

03S03«  DIVERSET  HAMAII   LTD 

03S07E  PENM  TREATY  CKEMICAL  CORP 

03507*  ALBANY   LABORATORIES.   INC. 

OlSOTS  ACI   TERMITE   i  PEST  CONTROL 

035137  PRICE  RESEARCH.    LTD 

03513B  UINCO  CHEMICAL  COMPANY 

035Elf  TATES-ASTRO  TERMITE  A  PEST  COMMt  CO. 

035303  EARDEN  OP   ALVYN,    INC. 

03S3E«  CHEMICAL  SALES  t  SERVICE.   INC 

03S32S  MASTER  KILL  MANUFACTURE* 

03537*  A.   T.    S.    LABORATORIES 

03540*  FLORIDA  CORRECTIONAL  IFOUSTRT 

035*17  RITE      JOB  EXTEBMINATOPS.    INC 

035***  ARPOH  EXTERMINATINC  CO.,    IHC 

035*55  ATLANTIC  FERTILIZER  •  CHEN.,  C«> 

035*70  SEE    1I92S 

335575  KHOST  MAKER  PRODUCTS 

03557*  ENTERPRISE  SALES  CO. 

035*68  CERTIFIED  EXTERMINATING  CO. 

035922  TIFA,    LTD. 

03599B  CCRONAOO  CHEMICAL  CO. 

03*007  INTERNATIONAL  EXTERMINATOR 

03*121  PHARMAOTNE  CHEMICAL  CORP 

03*1*S  DEA/AIR 

03*210  MIDWEST  SAROEN  SUPPLY 

03*232  REED  t  CARhSICK 

03*2*S  APEX   PEST  CONTROL  CO. 

03*272  MYSTIC  CHEMICAL  PBOOUCTS 

03*301  J-CHEH  A  DIV.   OF  FUMISATORS,   DC 

03*303  J.M.   ROBINSON  EXTERMINATINB  CO. 

33**80  MID  AMERICA  CHEMICAL  CO. 

03**0*  REPUBLIC  DRUB  CO.,   INC. 

0366*0  MIDLAM)  MANUFACTURING  CO. 

03*645  ZODIAC,   HEAIOX,   A  LUSTRAY 
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NOUST*H.  SBBIS 

77S*t 

PO  BOX   l*M 

ST  AUGUSnW  PI 

SZSB* 

Bssi  mum  wvtm  avi 

UENWil  m 

**ZBB 

P.O.  BOX  BetM 

NOUSraN,  TR 

77**B 

MO  WEST  TOMI  STREET 

CBUBW*.  BR 

*SZ1S 

TIB  ».   BTOH  BVf . 

AZUM.  CA. 

«I7*2 

B3*  GRAND  miM9 

BRBI  PARK  NT 

ll7t* 

tU5  E.   aiCBMI  STREET 

CLEVEUNBR 

*4US 

PO  BOB  ISTt 

PORT  flTERS  Pt 

II**t 

PO  BOX  6*8 

lURIANNA  PI 

SZ*** 

1003  PINEVILLE  RD 

OMTTAWOBBA  TM 

S7«*f 

Zl  N.    «8B  PBPPtR  ROW 

BARRXNBTON.   It 

8BS1* 

BRONRMY 

1*491 

tT*  ATUNnC  «VI 

aaaoKLwmr 

IIZSI 

4IM  t.  GMHT  MM 

TUCSON  «C 

•871t 

to*  SARVON 

•ARUM  TX 

750*0 

t*7*  HINCatSTia  BtVB. 

CAIMn.L,  CaUPBRNU 

*S0»* 

P.O.   BBK  «•*** 

DCIANAfVLES,   M 

**EE* 

I**  a.«i.  MSTM  «r.  ao. 

niAHI,    PURIBB 

»U* 

I*Z*  COTTWM  MK 

PHILAOELWM  P* 

1*111 

tS08  N.E.    nST  HAY 

GAIMSVILLE.   PI. 

SZAOI 

P.O.   BOR  IM«f 

MEMPHIS,  IN 

IBIZZ 

S*SO  mwt  CARRMSf  Ml 

turn  Aisai.  CA. 

♦t7B* 

US  SCNMITT  WUtCVAae  CS  BBS* 

PBRIIWAM.  m 

117SS 

tS*  AXniNISIC*  *• 

FENTON  HD 

*30E* 

41   PLEASANT  OT 

— BIWI,  N* 

•ZSM 

BZS  S  «TM  AVt 

CITY  OF  iwusiwr,  Ct 

«17** 

»«  nARMRN  im 

DURHAM.   NC 

Z77*l 

1ZI7  HBST  IZTH  STRCCT 

KANSAS  CITT,  Ni 

**l*l 

P.O.    BBK  **l 

JEFFERSON.  «• 

PO  BOX  (S«* 

TIK)9Vn.U.  PI 

IZTM 

Z«*0  GULF  STWET 

BEAWVir.  IK 

777*3 

i7SB  Um.  •nCET  UKBOCO   WBUflBt.  MHt 

UMKUBBO.  W 

•8701 

P.O.   BOX  4a2«** 

NIAHt.   PI 

331*0 

12*00  S  DAPHNi 

HAinHRW.  Ok 

*«zs* 

t*it  GuiNOTic  sr 

KANSAS  CZTT.  MB 

8412* 

P  0  BOX  S«* 

OMAHA,   m 

ABllZ 

P.O.   BOX  S3JB 

•    YUMA,   AZ 

*$I6* 

USB  TICE  PtAC« 

UESTFIEtB.  lU 

•7*4« 

«1$S  VALLEY  VIM  ROW 

NWEO*NU.  «N 

**ss* 

BRaaKuni.  lar 

1120 

STO  RAIN  BBREET                                       ^* 

HEN  ROCMEUX.  NT 

lOSOi 

*50a  PMK  A«C. 

DCS  MOUCS.    Ik 

BO  321 

t*201   FRAMPTON  AVBNUC 

HARBOR  CITY.  CA 

9071* 

P.O.    BOX  »«*7 

CORPUS  tXRISTl.  TX 

78*11 

Zie  ORCNARB  SnCET 

NOSM  BEOBBI  Hi 

•  7073 

Z253  LIBMT  STREET 

BRONX,  wr 

10*«B 

POBOK  SI 

AWAUSI*.   BL 

3*420 

I2»  HEtOON  PARKUAY 

RARrLAHi  HEXSNTS,«nSaURI 

*I0*3 

25*2  OCCAM  PARKHAY 

OROCKLYM.   NY 

I123S 

SBOllS  UUKHAnEMA  NICHHAY 

AIEA,   MI                   * 

**701 

IIS  H  BIRARO  AVENUE 

PHILADEUNIB,  W 

1*123 

*7  HOHAR*  STREET 

BIBANY.  MY 

12207 

lU-ll*  mOLANB  AVENUE 

KEARNY,  NJ 

•7032 

BOX   7*SS   Mil  STAOIUR  OR. 

KANSAS  CITY.  HB 

*4ii* 

P.O.  BOX  10*9Z 

JACKSON,  m 

J»20* 

1007  GIBBONS  ST.  BOX  tUlI 

SAVAtBMM.   Ok 

SMOS 

P.  0.  BOX  **ae2z 

MIAMI,    FL 

S31*S 

P.O.    BOX   lfB*S 

NOHOLUtU,  «I 

«6817 

137  E.    PIPER  AVCNUE 

FLINI,   MI 

4BS4S 

*3«   LEDSE  ROAO 

•CDJM*.  SN 

44ZS8 

IMl  MINEWIOO  BLVO  BLOC  NO  S 

TALLAHASSEE.   PI 

SZSOl 

2098  CONEY   ISLAM)  AMENUE 

BMEKLTH.   NY 

11230 

289  BRQACUAY 

LYieHOOK.  NY 

115*3 

P  0  BOX  1*8*      IBS7B  «  H  ZBOTH  ST 

NOICSKW.  PL 

S303* 

*37  NEST  CENTRAL  BUB. 

ORLANBO,  PI 

KBBI 

B929  H  2*  STREET 

LOS  ANGEUS.  Ck 

••OS* 

»1*  EAST  TNIRO  ST. 

LOS  AHCELO.  C* 

V0013 

35*  EAST   16IST  STREET 

BRONX.  NY 

10*51 

1390  VALLEY  ROAO 

STINLING.  Ni 

07*80 

BIS  ATLANTIC 

CORPUS  CNRISn.  EX 

7840* 

155  U  MAGNOLIA  *VEM)E 

FORT  HBRTII.   TX 

7*10* 

15  SEUAREN  AVE 

SEUWIM.  NJ 

07077 

155  N.E.    ISTH  STREET 

HZAIO.  n. 

33101 

PLEASANT  VIEM  RS. 

PLEABAMY  WALLET  «Y 

123** 

30  BORIGMT  AVEMJE 

KENILUORTM,   >U 

07033 

1838  SPPINSMELLS  ST. 

OEYRDIT.  HI 

4BZ0* 

35*1    NEST    IS5TM  STREET 

CLevElANB,  BR 

Mill 

9100  BECKER   -BOX  S*M 

HOUSmt.   TK 

ypBtt 

Z138  83iIB  ST. 

CLEVEIBI*.  BR 

441«S 

P.O.    BOX  *9* 

MOKTROBE.  Bt. 

S8SS* 

ITS  GREAT  ARROW 

BUFFALO,   NY 

l**e7 

BSOO  SOUTH  T  STREET 

FORTH  StCTM,   « 

7Z«*I 

711   EAST   1S*TM  STREET 

BRONX,  NT 

1*4*4 

47692 
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13MM       BIS  HI  CHtnlCAl  iM»  *»fVI  CO. 

93«7;«      rucMcnco 

03MM       *.V.    UketMATOKIES 

9)7«2J       KENIC   UM,    INC 

OJTMO       STEUMO  FEH)   i  KED  COnmn 

1J710S  Huosat'S  KST  coNTaoL  PMeucn 

•1719;  AMKM  MST  CONTDOt.  OT  SnUCUK.   OC. 

•17t*S  MN(»U  CMtmUl  CSRr. 

0S7}*4  EUREKA  UBWATORItS.    DC. 

0}7*«l  ni  TCN  nW4jr«CTUIII«  CO**. 

01742S  MtnS  VfTtaiNART  MSEMOt  UBS.   BC 

«]7SM  TVtSCN  COIPaiATiaN 

0I7»a4  OtEn-NUT,    INC 

0J77U  M.C.   OEPT.   »  COMKCnONi  PtnON  I 

*I77»1  CCHTVOL  OttnlCAL  EHTESmtSn  IN 

S177SS  «K  rmiDUN  KST  COmMN. 

•  ITS  II  SEE   }7«M 

e}7ai«  HUNTER  CHEH.    t  FORIWUTIM  CO..   BC. 

0I791S  PRorEssiawL  supvlt.  oc. 

o]7«;g  U.S.  OERT.  or  acric.  countt 

0J7»JS  TAB'S  PEST  COHTROl   SERVICC 

0]««60  ACn   HIT  t  UEEO  CONTROl,    DC. 

JSOMl  VALLET   PEST  CONTROL 

0)M6S  LIVELT  PROOUCTS  CO. 

1IM72  PEST  CONTROi  KITS 

03B2M  rCJNT  HOREB  NAROHARE  CO. 

01SU«  ACTION  PRESSURE  CLEANIHB 

«>BS1«  U.T.   TMRASNER  TERniTt  CO. 

tMSZI  P  i  H  SALES  CONPANT 

a)SS27  STin-U-PLAHT .  INC . 

0M5M  BRIAN'S  PEST  CONTROL 

0MM4  ARCHEII,    INCORPORATES 

93S7II  BILCO  ASSOCIATES 

0S91S«  USU  IP.R.  I  DEVELOPnCMT  COW. 

)I«*47  P. I.e.   CORPCRATIOM 

•IMS*  SCHULT2  COnPANT 

MOOia  BLANCO  CMEnlCAL 

«««I2E  EOUINC  CHEraCAL  CO. ,    »C. 

MBS9I  ENTECH  SrSTERS  CORPORATION 

(«0«S1  PALLS  CMEHICALS  OC 

•*0«<>«  C  •   J  CHEnlCAL 

•«0«7I  CMEnLAtC   INC. 

•*•*«•  UXTROH  INC. 

•««9M  D.P.   CUSTCn  CNEnlCALS.DC. 

•*I1M  SCENTEX  INC 

MI*SI  CONTINENTAL   LASS  DC. 

»«14S2  SPRATSECT  INCORPORATED 

MISSO  BAR  PRODUCTS.    DC. 

»kl»U  ARROU-CHEn 

041S2«  CHEnlCAL  PROOUCTS  NFC  CORR 

90I967  CUSTOM  CHEnlLENE 

«*20S(  JAB  IMJUSTRIES 

M«K7  nORSRO  CHEIUCAL  «  ENER6T  OUP. 

•«22«*  CHEMICAL  SRECIAtnES  HPB.  CO. 

M24M  COmCRCIAl  RESEARGM  LASS..   DC. 

»*271(  SOUTHEAST  PACKASINS  OORR 

t^Za^  HASTI-KUK  PROOUCTS  CO.    DC. 

MESS*  DIATKT  CORPORATION 

M29M  AIRUICX  PROPESSIOMU.  fMOUCTS 

94I227  SANEX  CHtnlCALS  IDOTtO 

MJ2SB  C.S.A.   CHEnlCAL  CO. 

<«)S7*  RICH  HEALTH 

S*)5«l  VETESINART  PROOUCTS   LASORATORin 

MMOE  DAVIS  SPECIAITT  CMEHICALS.   DC. 

»*J*79  DOUSTRIAL  SRECIALTIE3 

S<>]7«2  SOUTHERN  VCTERINART  SURRIV 

MJ797  J  COIBURN,    INC. 

0*I«22  RAIWOH  SURPLT   DC. 

WlfS*  9TEMART  SANITARY  SURPLT  CO..   LIO. 

•*M«2  BAP   DOUSTVIES 

B«*I24  ARC   LABORATORIES 

B*4tlS  KAtt  VALUT.    DC 

•»*E7»  lAW-O-TONi  PMOUCTS.   OC. 

•A4444  HAW  SAUS 

•*4*SS  PET  BX 

•4«*«E  SLUB-A-BUB 

9*^11  HOST   LAaCRATORIES  DC 

•**»7S  BESTALL  CMEmCAL  CORP. 

MMSS  BESERT  PLT  CONTROL  OP  ARIZONA.   DC. 

»«S»7»  VET.   NEO  DC. 

M5M7  ZENA  CORP. 

»Wia«  A-TRET  Doumits 

MSIBB  NARRISON  SPtCIALTT  CO. .   OC. 

B*M2B  ECOSAPI   lASaRATORIES 

'MSMt  SUMIISt  BDAV  CONRANr.   DC. 

•ASMS  CMEn-TOX.    DC 

<MMS*  BPC  CNCmCALS 

•AS«9«  APRUEO  RESEARCH  TCCMNOLOStfS  DtT'l  (MET 

•AAESf  STEVAM  ELLIOT,    DC. 

M42A«  OUIP  INC. 

OAMZI  PETCARE   DOUSTRIES.    BC. 

t***»l  PAST  KIU  PEST  CONTBOt  CO. 

M4S1S  CELEX  CORPORATION 

M4S7«  BICXSON  CMEIOCAi  CO. .   OC. 

•«*5*7  CH013TAR  CORP. 

•«*40B  XOAN  LABORATORIES,   OC. 

•*4«IS  CCL  DOUSTRIES  DC. 

M4B2*  PESTCO  PEST  CONTROl  DC. 

M7R0B  CHIn-TKH,    LTO 

M7BAB  EASTERN  EWINE   ENTERPRISES 

•A7US  THE  PARROTT  ASRICULTURAL  CHEmCM.  C9. 

•A72SA  VAIMAR  CHEnlCAL  CORP. 

•AMAI  CAP-FET  CHEiaCAL  (  PESTICISf 

M78M  MEARTIAW  INMSTRIES  DC. 

•A7BA7  HOOOT  RICSS  CO. 

•*7«I4  MESUT  DflUtTRieS  DC. 


ROUTE  4     OLB  CONTERS  ROAO 

P.O.   BCK  1*7*1 

t«M  *.H.    1ST  ST. 

tats  ATH  AVI.   SOUTN 

7M  BRRINS  STREET 

ITS*  HiiaRUN  STRECT 

ISt  SUnCT  AVfNUt 

SIM  SCHAIPE*  AVBU,   P.O.   BOX  1*«7 

tBSS  M  FULTON  ST 

M4B  PRtEHOOO  IMIVC 

P.O.   SON  «71BM 

tITS  BLEICALi 

P.  0.  BOM  S7B4-IWI  LCOO  BO 

lift  HILLSaOROUBN  ST. 

1MB  NORTH  KILLXAN  BRIVf 

41*  N.H.    *t  ST. 

BOK  4$ 

ISBB  UOfNBOAO 

BBU  N.   S4TN  AVC. 

4IB  TOMPKINS  AVC. 

IBS*  EAST  BS1M  STRfET 

tit  NOVIM  HAD«  ST. 

BSB«  BCMINB  RO. 

BOM  M2t 

m»   U.  t41H  STREIT 

IBB  MAIN  STRCET 

I1B7  SUNSHDC  AVENUE 

ttit  CENTRAL  AVE. 

IB44  SAUMXRS  AVtNUC 

t*77  PARKHOOO  AVENUE 

SnS  SOUTH  MORNAISIE  AVE. 

P.O.  BOM  lltt 

II4B  H.   SBTH  STREET 

STATE  HHBT,   B« 

4lt  HARVESTER  CT. 

II7SS  NORTHLDCHARTLAtC  NTS. 

P.O.  BOM  71IB0 

*t«  NORTH  AMD  MEST  AVE. 

4141  VETERANS  DLVO 

P.O.  BOH  tMS 

P.O.  MM  IBBB 

P.O.  DOM  * 

BOX  BD 

P.O.  BOM  tM 

1MB  H.  CRAW  AVENUE 

t4l7  H.M.  I41N  ST.  ROAO 


tB7tl  S.H. 
BSH  Ht 


IB4TN  AVE. 


47*  HESTER  ST 
UBB  J  t  B  BR. 
I4S  M.  CENTRAL  AVE. -P.O. 


■OX  I5IB40 


»n  HEST  MAIN  ST. 

BRnSEHkTER  OO.  PARK-4IM  BUNCME  I 

7BI  MUMITON  CIRCLE  IN 

ONE  MSOONSIN  AVE 

4IB  E  4STH  ST 

4C  SEAVIEH  BO 

S4SI  SANSON  ST. 

P.O.  BOM  7SS0a 

ITSSt  C  SKY  PARK  CtRCU 

Ml  M.  OaaORN  RO*a  P.O.  box  S4B7S 

P.O.  BOM  lt*B7 

P.O.  BOK  III! 

BOM  §4-1141 

417  EVERNU  ST. 

IBB7S  PORTAL  DRIVE 

P.O.  BOX  1S041 

I41B  SOUTH  TALE  STREET 

«OST  OPFICt  BOX  ia«S4 

IBM  SOUTH  Etc  STREET 

4S  riOOSTER  ST. 

P.O.   BOM  «*«tB 

BSBI  N.  CRESCENT  DRIVE 

TZfS  N.  BAfCN 

IBS  MMCY  BR 

44-17  WTM  AVE. 

tMS  E.  PAnviEH 

IStS  MH  I4STN  ST. 

4514  NISNHAY  S4  HEST 

BOK  411 

IS  WNIVMSITY-P.O.   DOM  N 

DOM  B7BC 

its  M.  CSITE*  STREET,  N 

tl  N.  MO  PEPPER  RO. 

P.O.  BOM  749S  J5B«  SILVERSIDE  RO. 

t7t4  CENTRAL.  S.H. 

P.O.  BOX  B 

4«7  I.  AIRE 

BM  HICH  STREET 

10*14  H.   SEVEN  nXU  «0. 

44S  AHELU  ST. 

til*  S.    PRAIRIE 

tS«l  H.M.    7STH  ST. 

4tBB  HINTON  RO-SUITE   SOM 

tSB  YORKLUC  BLVD.    STE.    SBO 

BOK  4tSt 

4*1S  FLEUR  OR.    BMI 

S«t  COUNTT  RO  BIMt   -  P.O.   BOX  S«t 

14  SUMtTSIOE  AVE. 

t77  (REENUICM  AVE. 

t44«  HOOOLAW  AVE. 

BOX  447 

S«t7  SB   l*71H  ST. 

P.O.  IBM  454 


latBi 

ATLANTA,  BA 

SSItS 

niAni,   PLORID* 

SSI4S 

ST.  PETERSOURO.  PL 

ISTIt 

JEPPERSONVILU.  0« 

471 M 

4MB7 

SYRACUSE.  NT 

iitss 

CMINO.  CA 

W7IB 

CMICAaO  XL 

4B*lt 

BAllAS.  r» 

ISttB 

num.  PI 

U)«T 

BMRKS.  NV 

BS4SI 

AIMNY.  8* 

U7BB 

RALEtCM,   N.C. 

*744l 

LAKE  PARK,   PLCMIOA 

U4BS 

HIAni.   PL 

SlIBB 

HIALEAN.   PL 

HBII 

ORLANDO.   PL 

KBOS 

KIDCAU.   MUONA 

BBSBt 

BROOKLYN.  NV 

lltl* 

CLEVELAM,   OH 

44IBS 

DICXNELL.   Of 

47Slt 

COCIMNATI,   OH 

4UIB 

EL  PASO.   TX 

7**SB 

LOS  ANBCUS.  C« 

«*«M 

HT  HORU.   U 

SSS7t 

BRAKKM,   PL 

IlSII 

KNOXVILU.   TEM«$StE 

17*17 

HENPNIS,   TN 

SBIt7 

coLumus.  m 

4M1* 

LOS  ANBtUS.  C* 

CONHAY.   AR 

7t*St 

HIALEAN.   PL 

SMlt 

NHMTI.   Ml 

04  701 

WtEELINB,   U. 

40*** 

ST.iouis.no 

4S44I 

HOUSTON.  TX 

77t7J 

TULSA,   OK. 

74U7 

HETAIRIE   U 

7*««t 

SREAT  PALLS,  NT 

S*44S 

CARTERSVILU,  ■* 

MIZ* 

TURLOCX,  CA 

*SSB* 

CREELT,  CO 

a44U 

KEWIEOAU.   TX 

HB4B 

CNICAOO  ILLINOIS 

404SI 

niAra.   PL 

UltS 

VEROMt.  NJ 

47*44 

HIAKI.   PlflOIOA 

SSlf7 

NMIETTA.  BA 

M441 

ST  JOSEM.  no 

44S*t 

SAN  UAMRO.CA 

**»77 

SAN  BENITO,   TX 

7B5B4 

SALT  LAKE  CITY.  UTAH 

041  IB 

HESA.   U 

BMBI 

COBMCLL*  NEIBNTS.  M. 

l«*tB 

ATLANTA.  DA 

MSM 

MORNICN.  CT 

B4MB 

HOLLAW  NX 

4*4tS 

SECAUCUS  HJ 

B7B«4 

HOLLTUOBD,   PLORIBA 

SSBtS 

HOUSTON.   TX 

77*** 

IRVINE,  CA. 

*t7l4 

PHOENIX.   AZ 

BB447 

JACKSON,  no. 

S*tll 

TOPEKA.  KANSAS 

444*1 

HIAHX.   PL. 

»1S4 

HEST  PAW  BCACM,   PL. 

»4*1 

LOS  ALANXTOS.   CA 

*«7t* 

ST.  LOUIS,  no. 

4SI1* 

SANTA  ANA,  CAUPORNU 

*tl*4 

IRVINE,  CALXPORNU 

*t7ll 

LEAVBBRMTN.  KS 

44B4B 

HEM  YORK,  N.V. 

l**lt 

HOUSTON.   TEXAS 

77*** 

raRAHM,   PLORIDA 

SS*t* 

CHXCASO.    ILLINOIS 

4*44B 

MLLE  PLAOC  NH 

f4SII 

RASPETN.  HEM  YORK 

11S7B 

CHAWLER,   AZ 

«iCt« 

nXAHI,   PLORIDA 

uu* 

RAUXSN.  NC 

t7*B7 

ONAHA.  HE 

401*1 

CANTON.  NA. 

*t*tl 

OAKLAW.  CALXPORNU 

*444t 

N.  SALT  UKE,  UT 

B4BS4 

•ARRXNBTON,   XL 

4BBI* 

HXtmNBTON.  BE 

i*aai 

AIMNUEROUC.  Ml 

B7IB4 

N.   NIANX.   PL 

SSI41 

WMPORT.  BC 

l**«4 

WRLINBTON,  NJ 

B0BI4 

BCTROIT.  m 

4Btl* 

PLYTKRITH.  HI 

4017* 

STVTTOART.   M  , 

7tl4* 

NUm,   PL 

U147 

RALEIBN,   HC 

t74*4 

HILLCUDAU,   ONTARIO  Nt  J 

paiDD 

NARSATI,   PL 

»•*• 

BES  notws,  U 

**SU 

ASHLAW,  OHIO 

44S*S 

STAHPORD.  CT 

B4**C 

BREEWOCH,  CT 

LOUISVILLE.  KY 

4*tll 

MALNUT,   CA 

»I7*« 

■CLLVIEH,   PL 

lt47* 

HDmaOK.   Ai 

MSB* 
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o*aiio 

V.    p.    L.    UBMATIMIH.   INC. 

P.O.   BOX  S*St 

LI8HTH0USE  PT,  H 

SSBB* 

MSIW 

stR«T  nc. 

BMS  REDNOCX   LAIC 

NIAHI   LAKES.   Ft 

•BISt 

Me6&5 

OURLtS  P.   NUOMN,   J*.   O/B/*/  CHUCK  HUM 

B  CUA*  HAT 

OCALA,   EL                          * 

nsn 

CNARLES  KNARO   L10. 

BOX  M« 

HILLBURN,  tU 

S1M1 

o««7a* 

■ESEMCM   LA80R1TWIC9,   INC.. 

BOX  45ei*« 

HOUSTON,   TX 

TTtBS 

OSMM 

ToniYN  proo«x:ts 

ttSS  E.    LANOIS  AVENUE 

VlNELAtC.  NJ 

saiBB 

OtMtS 

CUICRON  n.    ftllRO 

♦*»  TILOEN  RO. 

SCITUATE,  m 

BtSBB 

1SMM 

ORION  C«tHIC*t   INC. 

tlf  HEST   SBTH  STREET      . 

CNICASO.  ILLINOIS 

tut* 

«S05S« 

SOS  BIOTECH  CORF. 

TMB  AUBURN  RD-P.O.   BOX  MB 

PAINCSVILU.   OH. 

B4B77 

OS0S«l 

OtVIS  rUNUTACTUIINt 

17*7  ORUIB  MILLS  RO. 

DECATUR,  BA 

SBBSI 

aitirr 

BLUE   LUSTRE  NOM  C«RE  HKOUCTS  BC. 

7«M  CASTLEUAT  0*. 

MIIANAPOLIS.    n 

BBtSB 

osion 

OmiTECH  I»<TERtttTIO)ML  INC. 

tSU  CT.    AVf . 

KENNER.    U 

TBSBt 

OSIill 

PfEIFPER  FM*RtUCEUnC«L»  XHC. 

BOXMBB 

HILKES  BAIWC.   P* 

um 

OSIITO 

Bin  SRECIALTT  CO.    INC. 

BOK  ISSt 

HATTIESaURB.  MB 

osim 

BLUE  RIBBON  TAdC 

IMf*  N.   CAVf  CREEK  RO. 

PNOfMIX,   U 

BBBlt 

0»17W 

ELITE   CMEHICAL  CORP. 

P.O.  BOX  1«*7 

NORCROSS.  SA 

SBBtl 

05t**7 

Tn  CHEKICAL  COnPANT   INC. 

BOK  tn-tJ  MAKESTOm  RO. 

FLAMDERS,  NJ 

BTBIB 

0S27«7 

LION  CHERICtL  CO. 

BOK  1«BB 

CLMEHORE.  OK 

MBU 

esiit? 

6AR0EN  CARE  BT   FARtUNSOALf   LI* 

M  AUSTIN  BLVD. 

COrtlACK,   NT 

lITtt 

oMzat 

TECHNICAL  ntOOUCTB  CORP. 

BOX  7BB7 

PORTSnOUTN.   VA 

tt7B7 

0»*2ft7 

ASSOCIATED  RESISTRATIONt 

It7t  ABBir  CRESCENT  lANi.  BOK  IKBB 

Cl£A«HATER.   FL 

SIM* 

Any  response  to  this  Notice 
requesting  other  than  a  generic  data 
exemption  must  be  received  within  90 
days  of  the  publication  of  this  Notice  in 
the  Federal  Register. 

Dated:  September  27, 1985. 
Jamm  W.  Akennan. 
Acting  Director,  Registration  Division. 
[FR  Doc.  85-27383  Filed  11-16-85;  8:45  am] 
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Notice  of  Proposed  Rulemaidng 


Federal  Register  /  Vol.  50.  No.  223  /  Tuesday.  November  19.  1985  /  Proposed  Rules 


47696 


OEPARTMENT  OF  LABOR 
Employment  Stendfds 
AdmWetrrtlon.  Wage  and  Hour 
Division 

29  CFR  Part  541 

Defining,  and  DEeNmiting  the  Terms 
"Any  Employee  Employed  in  a  Bona 
Fide  Executive,  Administrative,  or 
Profeesional  Capacity  (Including  Any 
Employee  Employed  in  ttw  Capacity  of 
Academic  Administrative  Personnel  or 
Teacher  in  Elementary  or  Secondary 
Schools),  or  in  the  Capacity  of  Outside 
salesman 

AOENCV:  Wage  and  Hour  Division.  ESA, 
Labor. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Wage  and  Hour  Division 
is  considering  proposing  revisions  in 
Regulations.  29  CFR  Part  541  which 
contain  the  criteria  for  exemption  under 
section  13(a)(1)  of  the  Fair  Labor 
Standards  Act  (FLSA)  with  respect  to 
employees  employed  in  a  bona  fide 
executive,  administrative,  professional, 
or  outside  sales  capacity.  Those  sections 
under  review  include  the  salary  test 
levels  as  weD  as  the  duties  and 
responsibilities  tests  contained  in  the 
regulations.  Accordingly,  this  advance 
notice  of  proposed  rulemaking  is  being 
published  to  obtain  the  views  of  the 
public  on  needed  changes  in  the 
regiJati— 0.  The  Depactaent  Is 
inlewBtsd  ks  \km  view*  mi  th»  pablie 
with  respect  tftall  aspect*  of  the 
reguIatJoDs.  CQfDBents  ai«  invitad 
concerning  the  current  deftutions  of 
terms  relating  to  the  salary,  dadss,  sad 
responsibilities  tests  for  such 
employees,  as  well  as  the 
interpretations  of  sudi  definitions. 
DATE  Comments  will  be  received  until 
Jansary  21,  me. 

AODRESS:  "'-"liB  riBiili  skoaM  k^ 
addressed  to  Herbert  J.  Cohen,  Deputy 
Administrator.  Wage  and  Hour  Division, 
Employment  Standards  Administration. 
Room  S-3502.  U.S.  Department  of  Labor. 
200  Constitiition  Avenue  NW.. 
Washington,  D.C  202ia 
FOR  FURTNER  RrORMATlOW  CONTACT: 
Herbert  ].  Cohen.  Deputy  Administrator. 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  Room 
S-3502,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  202ia  Telephone:  202-S23-6305.  This 
is  not  a  toll-free  number. 
•UFVIEMCNTARV  RNtJRSUTION.  Section 
13(a)(1)  of  the  FLSA  (29  U.S.C.  213(a)(1)) 
provides  an  exemption  from  the  Act's 
minimum  wage  and  overtime  pay 
provisions  for  "any  employee  employed 
in  a  bona  fide  executive,  administrative 


or  prafiusiooal  capacity  (inclufiRg  any 
unployee  employed  in  the  capaoferaf 
academic  admhiistrative  persoaRH  sa 
teacher  in  elementary  of  secondsq^ 
schools),  or  in  the  capacity  of  o«(Mie 
salesman  (as  such  terms  are  detaed  aal 
delimited  from  time  to  time  by 
regulations  of  the  Secretary  of  1 
.  .  .)".  Regulations  defining  and 
delimiting  these  terms  are  cod  ' 
CFR  Part  541.  The  regulations 
that  in  order  to  be  exempt  as  a  boaa  fide 
executive,  administrative  or 
professional  (EPA)  employee,  asi 
individual  must  meet  certain  teato  of  |ab 
duties  and  responsibilities  and  aHst  be 
compensated  at  no  less  than  a  specified 
amount  on  a  salary  basis. 

On  January  13, 1981,  the  Department 
of  Labor  published  a  final  lalafMlFR 
3010)  revising  the  salary  test  levels  for 
EAP  employees  to  take  eOect  Sttdtays 
after  publication.  (There  is  no  satsfy 
tests  for  outside  sales  rmpfcunan  )  On 
February  12. 1981,  a  notice  was 
published  in  the  Federal  Regbtar 
announcing  that  the  effective  date  of 
these  regulations  was  stayed 
indefinitely  (46  FR 11972).  The  pcapaae 
of  that  action  was  to  allow  the 
Department  to  fully  review  the  nle 
befese  it  taelt  sCkL  The  commaal 
period  was  reopened  and  the  inisilm 
salary  tests  which  became  effective 
April  1. 1975.  were  continued.  On  March 
27, 1981.  that  notice  was  republished  (46 
R IMVI  aa  a  notice  of  proposed 
rulenakteg  to  tirvite  public  comasRla  um 
tlie  indefinite  suspension  of  the  Jsmiary 
t3>  1981.  muktians.  Comments  wete 
also  invited  regarding  the  econosrie 
impael  ef  Ike  stdary  tests  contaised  in 
the  regulations.  In  view  of  a  nusskar  at 
comments  and  petitions  received  fcaas 
vaiieiu  Mustiy  groups  regarding  the 
duties  and  responsibilities  tests  and 
their  iaterpretations  as  containsd  iB  tka 
ssiuhilioBa  as  well  as  recent 
development  in  case  law,  the 
Department  has  concluded  that  tbare  ia 
a  need  for  a  more  comprehensive  review 
of  the  regulations.  Accordingly,  Ika 
indefinite  stay  of  the  January  13, : 
regulations  on  the  salary  tests  ia 

continued  and  the  comment  perja 

this  issue  is  reopened.  In  additisia  the 
Department  has  decided  to  bra«ien  the 
scope  of  the  review  to  cover  all  at 
of  the  regulations  for  the  reasons 
discussed  below. 

Employers  in  the  food  and  loe^ 
industry  seek  clarification  of  the 
regulations  governing  the  exen 
status  of  certain  job  functions  . 
by  management  personnel  and 
proposals  to  change  the  regiilat 


they  apply  to  management  emplaMaafiS 
that  industry  have  been  suggests^ 


■squests  have  also  been  received  from 
tka  real  estate  industry,  specifically  the 
asBip  resort  and  timeshare 
csndominium  industry,  for  clarification 
af  the  outside  sales  employee  exemption 
tests  in  the  regulations.  Also,  recent 
dssisions  of  the  courts  interpreting  the 
"Iprimary  duty"  test  for  exemption  of 
cutive  employees  raise  questions 
!  the  Department's  current 
ttations  in  the  regulations.  In 
Danovan  v.  Burger  King  Corp.,  672  F.2d 
Itl  (1st  Cir.  1982).  the  court  ruled  that 
te  "primary  duty"  of  managers  means 
IIm  "principal  or  most  important"  work 
performed  by  these  employees,  and  not 
naceasarily  duties  and  functions 
le^akitef  more  than  50  percent  of  their 
vwrldn§  time.  See  also  Donovan  v. 
BugerKing  Corp.,  675  F.2d  516  (2nd  Cir. 
m2).  In  Marshall  v.  Western  Union 
Tkiegraph  Co.,  621  F.2d  1246  (3rd  Cir. 
mo),  the  court  ruled  that  the  "primary 
dnty"  test  could  not  be  applied  on  a 
workweek  basis,  or  over  any  other 
q^cific  timeframe,  until  such  time  as 
tks  regulations  are  amended  to  specify  a 
daiefivme  during  which  this  test  must  be 

Accordingly,  conunents  are  sought 
feem  interested  parties  concerning  the 
BMtters  set  out  below,  as  well  as  any 
elher  issues  of  interest  under  this 
regulation. 

L  Salary  Tests 

Is  aaiir  to  be  exempt  under  the 
caneat  legulations.  executive  and 
adminiafrative  employees  must  be  paid 
an  a  salary  basis  of  not  less  than  $155 
psr  week  and  professional  employees 
must  be  paid  on  a  salary  or  fee  basis  of 
■at  less  than  $170  per  week.  In  addition 
la  these  monetary  tests,  such  employees 
aMMt  also  meet  certain  duties  and 
Mtponsibilities  tests.  EAP  employees 
wko  are  paid  not  less  than  $250  need 
aaiy  meet  shortened  duties  and 
laeponsibilities  tests  under  the 
Mfulations.  Comments  are  sought  with 
respect  to  the  following  matters  related 
la  the  salary  tests: 

1.  Should  the  salary  test  levels 
in  SS  541.1.  541.2.  and  541.3  of 

»ns,  29  CFR  Part  541  be 
Iscreased.  and,  if  so,  why?  If  so,  to  what 
levels  should  the  salary  tests  be 
hsereased.  and  why  those  levels? 
Cbmmenters  should  also  address  the 
economic  impact  of  raising  the  salary 
Issts. 

2.  Should  the  salary  tests  be 
ateiinated?  If  so.  what  tests  should  the 
Dspasteent  rely  on  to  determine 
applfrakiity  of  the  section  13(a)(1) 
saHSspllsn?  What  would  be  the 
aaaSMBfc:  impact  of  the  elimination  of 
Ike  salary  tests? 
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3.  Should  the  salary  test  levels  be 
established  based  on  a  relationship  to 
(i.e.,  a  specific  niultiple  of)  the  minimum 
wage  required  by  the  FLSA  (currently 
$3.35  an  hour)?  If  so,  what  should  that 
relationship  be.  how  should  the 
relationship  be  calculated  and  for  what 
periods  of  time  should  such  a  salary 
level  remain  in  effect? 

4.  Should  the  regulations  also  provide 
separate  salary  test  levels  for  employees 
or  retail  or  service  establishments  since 
sections  SS  541.1(e).  541.112.  541.2(d). 
and  541.209  provide  a  higher  tolerance 
for  nonexempt  work  for  executive  and 
administrative  employees  of  such 
establishments  to  conform  with 
Congressional  intent?  If  so,  what  should 
the  relationship  be  to  the  salary  tests  for 
other  industries? 

5.  Should  the  regulations  permit  the 
inclusion  of  commission  earnings  in 
meeting  the  salary  tests  without  a 
"guarantee"  as  discussed  in 

§  541.11B(b)?  If.  so.  how  and  to  what 
extent  should  such  earnings  be 
included? 

6.  Should  the  regulations  continue  to 
require  that  the  salary  test  levels  be 
"guaranteed"?  If  not,  what  measure 
should  be  adopted  to  determine  if  the 
tests  are  being  met? 

7.  Should  an  employer  be  able  to  take 
a  credit  toward  meeting  the  salary  tests 
for  lodging,  meals,  or  other  facilities 
furnished  to  EAP  employees?  If  so,  to 
what  extent  should  the  value  of  such 
facilities  be  counted  toward  the 
applicable  salary  tests? 

8.  Should  the  regulations  permit  the 
inclusion  of  bonuses  or  employee 
receipts  from  profit  sharing  plans  in 
meeting  the  salary  tests?  If  so,  how  and 
to  what  extent  should  such 
compensation  be  included? 

9.  Should  the  regulations  permit 
consideration  of  compensation 
guaranteed  on  an  annual  basis, 
including  compensation  other  than  basic 
salary?  Further,  should  it  be  assumed 
that  a  pro  rata  share  of  such 
compensation  is  allocable  to  each 
workweek  in  the  year  for  the  purposes 
of  meeting  the  weekly  salary  test 
requirements  in  the  regulations? 

10.  Should  the  Department  recognize 
individual  State  and  local  government 
civil  service  systems  for  classifying  EPA 
employees  in  applying  the  exemption  to 
employees  of  such  governments?  Such 
recognition  would  not  alter  the 
traditional  FLSA  principle  that  an 
employer  who  claims  an  exemption 
under  the  Act  has  the  burden  of  showing 
that  it  applies. 


n.  Duties  and  Responsibilities 

1.  Should  the  duties  test  be  changed  or 
elii^inated?  What  would  be  the 
economic  impact  of  such  a  proposal? 

2.  Should  the  present  duties  tests  for 
EAP  employees  be  revised  to  eliminate 
current  limitations  on  the  amount  of 
nonexempt  work  which  may  be 
performed  without  the  loss  of  their 
exempt  status?  For  example,  under  the 
current  rule  executives  who  are  paid  a 
salary  of  at  least  $155  per  week  are 
exempt  if  their  primary  duty  is 
management  and  supervision  and  if  they 
spend  no  more  than  20  percent  of  their 
time  on  nonexempt  duties  (40  percent  in 
the  case  of  retail  or  service 
establishments).  However,  executives 
who  are  paid  at  least  $250  per  week  (the 
"upset  salary")  are  not  subject  to  the  20 
percent  (or  40  percent)  limitation  on 
nonexempt  woric. 

3.  Should  a  special  salary  test  be 
established  which  would  provide  that 
any  EAP  employee  earning  at  least  that 
amount  and  performing  some  executive, 
administrative  or  professional  type 
functions  would  be  exempt  regardless  of 
the  employee's  other  duties  and 
responsibilities?  If  so.  how  and  at  what 
level  should  such  a  salary  test  be 
established?  What  safeguards  would  be 
necessary  in  order  to  preclude  the  loss 
of  minimum  wage  and  overtime 
protection  for  highly  paid  employees, 
such  as  certain  mechanics  and 
technicians,  to  whom  Congress  did  not 
intend  the  section  13(a)(1)  exemption  to 
apply? 

Under  the  present  rule,  employees 
who  are  paid  at  least  $250  per  week  are 
not  subject  to  the  20  percent  limitation 
on  nonexempt  work,  but  remain  subject 
to  the  criterion  of  having  management 
and  supervision  as  their  primary  duty. 
For  example,  executives  paid  at  least 
$250  per  week  must  have  management 
as  their  primary  duty  and  must 
supervise  two  or  more  other  employees. 

4.  Should  a  standard  time  frame  be 
established  for  determining  whether  an 
employee  has  met  the  primary  duty  test 
for  exemption  contained  in  §§  541.1(a). 
541.2(a).  and  541.3(a)  of  the  regulations? 
If  so,  should  such  a  time  frame  be  a 
week,  a  month,  or  some  other  length  of 
time? 

5.  Should  the  primary  duty  test 
concept  as  discussed  in  §S  541.103. 
541.206,  and  541.304  be  changed  to 
emphasize  an  employee's  "primary 
responsibility"  as  opposed  to  "time 
spent"  in  various  activities 
encompassed  within  the  scope  of  his/ 
her  job?  If  so,  how  should 
responsibilities  be  deHned  to  distinguish 
a  bona  fide  manager  or  executive  from 


an  employee  engaged  in  routine 
nonexempt  work? 

6.  Should  the  "sole  charge"  standard 
in  i  541.113  be  revised  or  abandoned? 
Currently,  executives  who  are  paid  a 
salary  of  at  least  $155  but  less  than  $250 
per  week  are  subject  to  a  20-percent 
limitation  on  nonexempt  duties  (40 
percent  in  the  case  of  retail  or  service 
establishments).  Executives  who  are  in 
sole  charge  of  an  independent 
establishment  or  a  physically  separated 
branch  establishment  are  not  subject  to 
this  limitation. 

7.  Should  a  separate  and  special 
definition  of  duties  be  established  in 

§  541.1  for  the  retail  or  service  industry? 
If  so.  why?  Are  there  inherently  different 
or  unique  duties  performed  by  managers 
in  that  industry  to  warrant  such  an 
exception?  Are  there  other  industries 
which  should  be  given  such  separate 
treatment?  If  so.  why? 

8.  Do  the  definition  of 
"administrative"  employee  in  S  541.2 
and  the  interpretations  in  §§541.201 
through  541.215  need  to  be  clarified  in 
any  specific  areas? 

9.  Should  consideration  be  given  to 
recognizing  additional  occupations  as 
"professional"  within  the  meaning  of 
section  541.3?  For  example,  should 
systems  analysts  and  computer 
programmers  employed  in  the  data 
processing  field  with  bachelor  degrees 
in  computer  science  or  related  fields  be 
recognized  as  exempt  professional 
employees?  Also,  for  example,  should 
newspaper  reporters,  court  reporters, 
aircraft  pilots  and  flight  engineers  be 
recognized  as  exempt  professional 
employees?  Are  there  occupations  in  the 
health  science,  medical,  and  related 
fields,  for  which  at  least  a  bachelor's 
degree  and  accreditation  are 
customarily  required,  that  should  be 
recognized  as  "professional"  within  the 
meaning  of  the  regulations?  Finally, 
should  the  definitions  of  "educational 
establishment"  and  "teachers"  be 
clarified? 

10.  Should  consideration  be  given  to 
revising  the  definition  of  "outside  sales" 
employees  contained  in  §§541.5  and 
541.500  to  take  into  account  sales 
practices  in  the  real  estate  industry  or 
other  industries?  In  particular,  how  does 
the  concept  of  sales  away  from  the 
employer's  place  of  business  apply  in 
the  real  estate,  camp  resort,  and  time 
share  condominium  industries? 

Preparation  of  this  Document 

Tbis  document  was  prepared  under 
the  direction  and  control  of  Herbert  J. 
Cohen,  Deputy  Administrator,  Wage 
and  Hour  Division. 
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List  of  Sukivifti  1b  2S  CFl  PkH  Stt 

Wages,  Teachers,  Minimum  wages. 
Overtme  p«y,  Salaries,  Labor. 

(Sec  U.S2  StaL  10V,.aa  aaended;  2»U.SjCL 
213;  teorguoation  Plan  No.  6  of  tSSt  (3  CFR 
1M&-S9  conp.  p.  TOM);  Secretary's  Older  Nto. 
6-84,  4»P1l  3M7S,  August  14. 1984;  and 
Employ— n»  Sl—^airfn  €frd»  H^.  7S-1, 43  FR 
514ea  NoMnfaei »  M7^ 

Signetf  9t  WbsHington,  D.C.,  (his  5th  difejr  of 
November  19t8i. 
wnHBl^Bkocfc. 
SetiKto^ofLooof, 
Susan  IL  Meisinyr, 

Deputy  Under  Secretary  for  EmptBymeat 

Standemh. 

Herbert  ).Calwiv 

Deputy  Admiaistxatot.  WogeaadHtmt 
Division. 
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Part  IV 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

Standards  for  Ionizing  Radiation  Hazards 

at  Metal  and  Nonmental  Mines;  Proposed 

Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

Standards  for  Ionizing  Radiation 
Hazards  at  Metai  and  Nonmetal  Mines 

AQENCv:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Notice  of  availability  of 
preproposal  draft. 


r.  The  Mine  Safety  and  Health 
Administration  (MSHA)  has  developed 
a  preproposal  draft  of  revisions  to 
existing  standards  addressing  ionizing 
radiation  hazards  at  metal  and  nonmetal 
mines.  MSHA  seeks  written  comments 
on  this  preproposal  draft  from  all 
interested  parties.  Copies  of  the  draft 
may  be  obtained  from  MSHA. 
DATE:  Written  comments  on  the 
preproposal  draft  must  be  received  on  or 
before  February  18. 198& 


AOORES8C8:  Send  comments  on  the 
preproposal  draft  to  the  OHice  of 
Standards,  Regulations,  and  Variances, 
MSHA,  Room  631, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

RM  RIRTNER  MFOmiATION  CONTACT. 

Patricia  W.  Silvey,  Director,  OfBce  of 
Standards,  Regulations,  and  Variances. 
MSHA,  (703)  235-1910. 

SUPPLEMCNTARV  INFONMATtON:  On 
lanuary  29, 1985,  MSHA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  in  the  Federal 
Register  (50  FR  4144)  requesting 
comments  on  its  existing  standards 
addressing  the  hazards  from  ionizing 
radiation  at  metal  and  nonmetal  mines* 
30  CFR  57.5037  through  57.5047.  The 
Agency  is  reviewing  these  standards  to 
determine  whether  they  provide  an 
appropriate  level  of  protection  to  metal 
and  nonmetal  miners.  After  reviewing 
comments  received.  MSHA  has 
prepared  a  preproposal  draft  of  revised . 


radiation  protection  standards.  The 
standards  in  the  preproposal  draft 
would  apply  to  underground  areas  of 
underground  mines,  the  surface  mining 
and  milling  of  uranium,  and  the  use  of  X- 
radiation  equipment. 

The  document  contains  draft  revisions 
to  the  existing  standards  as  well  as  a 
brief  explanation  for  each  change. 
MSHA  considers  early  public 
participation  in  the  development  of 
these  standards  to  be  particularly 
important  and  welcomes  comments, 
data,  and  information  relevant  to  the 
issues  addressed  in  the  preproposal 
draft. 

Dated:  November  14, 1985. 
Tbonus  |.  Sbapkfa. 

Deputy  Assistant  Secretary  for  Mine  Safety 

andHealth. 

[FR  Doc.  85-27596  Piled  ll-18-«5;  8;45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healttt  Administration 

30CFRPart75 

Safety  Standards  for  Underground 
Coal  Mines;  VentHation 

AGCNCV:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Notice  of  availability  of 
preproposal  draft. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  has  developed 
a  preproposal  draft  of  revisions  to 
existing  standards  for  ventilation  in 
underground  coal  mines.  MSHA  seeks 
written  comments  on  this  preproposal 
draft  from  all  interested  parties. 

DATES:  Written  comments  on  the 
preproposal  draft  must  be  received  on  or 
before  February  18, 1986. 

ADORESSES:  Send  requests  for  and 
written  comments  on  the  preproposal 
draft  to  the  Office  of  Standards, 
Regulations  and  Variances,  MSHA. 
Room  631,  Ballston  Tower  #3, 4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203,  telephone  (703)  23&-1910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations. and  Variances. 
MSHA,  (703)  235-19ia  • 


8UWLEMENTARV  INFORMATION:  On  July 
9. 1982.  MSHA  published  an  Advance 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (47  PR  30025) 
announcing  a  comprehensive  review  of 
the  underground  coal  mining  standards 
in  30  CFR  Part  75.  The  Agency  is 
reviewing  the  standards  to  eliminate 
unnecessary  reporting  and 
recordkeeping  requirements,  minimize 
conflicting  provisions,  delete  irrelevant 
standards,  simplify  and  consolidate 
existing  standards,  update  standards  to 
conform  to  state-of-the-art  technology, 
and  to  clarify  and  reorganize  standards, 
where  necessary. 

This  review  is  consistent  with  the 
goals  of  Executive  Order  12291,  the 
Regulatory  Flexibility  Act,  the 
Paperwork  Reduction  Act,  and  the 
Department  of  Labor's  initiatives  with 
respect  to  improving  regulations.  MSHA 
considers  early  public  participation  in 
this  standards  review  process  to  be 
particularly  important. 

MSHA  has  now  completed  - 
development  of  preproposal  safety 
standards  for  ventilation  of  underground 
coal  mines.  The  Agency  reguests 
comments  on  the  substance  of  the 
preproposal  standards,  as  well  as  on  the 
reorganization  of  the  standards.  In 
addition,  the  Agency  is  interested  in 
economic  data  and  other  regulatory 
impact  information.  -~     f 


Copies  of  the  preproposal  draft  have 
been  mailed  to  persons  and 
organizations  known  to  be  interested. 
Other  interested  persons  and 
organizations  may  obtain  a  copy  of  the 
draft  by  either  oral  or  written  request  to 
the  address  provided  above.  The 
document  contains  the  Agency's 
intended  revisions,  comparison  with 
existing  provisions,  and  brief 
explanations  of  the  draft  changes. 

MSHA  welcomes  written  comments 
relevant  to  issues  concerning  the 
preproposal  draft.  Upon  close  of  the 
comment  period  and  review  of  the 
comments,  any  economic  data  and  other 
regulatory  impact  information  received. 
MSHA  will  develop  revised  standards 
which  will  be  published  as  a  proposed 
rule  in  the  Federal  Register.  The 
proposal  will  be  followed  by  a  comment 
period  and  public  hearings.  In  issuing  its 
final  rules,  MSHA  will  make  every  effort 
to  be  responsive  to  the  concerns  of  the 
coal  mining  community  and  to  advance 
the  goals  of  regulatory  reform  and 
improved  miner  safety  and  health. 

Dated:  November  14, 1985. 
David  A.  Zflgeer. 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

[FR  Doc.  85-27597  Filed  11-18-65;  8:45  am] 
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Environmental  Protection  Agency 
Water  Supply 

Environmental  Protection  Agency 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


PHILADELPHIA,  PA 

WHEN: 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10, 

William  J.  Green,  Jr.,  Federal 

Building. 

600  Arch  Street,  Philadelphia,  PA. 

Laura  Lewis, 

Philadelphia  Federal  Information 

Center. 

215-597-1709 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  The  January  1986 
Washington,  D.C.  workshop  will 
include  facilities  for  the  hearing 
impaired.  Dates  and  locations  will 
be  announced  later. 
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North  Penn  Gas  Co. 

Northwest  Central  Pipeline  Corp. 
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Transcontinental  Gas  Pipe  Line  Corp.  (2 

documents) 

Valley  Gas  Transmission.  Inc. 

Watervliet  Paper  Co. 
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applications,  abandonment  of  service  and 

petitions  to  amend  (Exxon  Corp.  et  al.) 
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qualifying  status: 

Batten  Kill  Hydro  Associates  et  al. 
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Federal  Maritime  Commission 
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etc. 
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Foreign  Currency  Operations  authorization 
Meetings;  Sunshine  Act 


Federal  Trade  Commission 

NOTICES 

47894     Meetings:  Sunshine  Act 
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47760 
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Food  and  Drug  Administration 
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Animal  drugs,  feeds,  and  related  products: 
Moensin-mineral  granules 

PROPOSED  RULES 

Cosmetics;  product  experiences:  voluntary 

reporting 

Medical  devices: 

Hematology  and  pathology  devices;  automated 

differential  cell  counter 
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47894 
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3        Sugan  licensing  for  production  of  polyhydric 
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Railroad  annual  report  (Form  R-1):  revision 

Health  and  Human  Services  Department 

Land  Management  Bureau 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 
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Administration;  Centers  for  Diseas?  Control;  Food 

Alaska  Native  claims  selection: 

and  Drug  Administration;  Human  Development 

47850 

Leisnoi,  Inc. 

Services  Office;  National  Institutes  of  Health; 

47850 

Unalakleet  Native  Corp. 

Social  Security  Administration. 

Legal  Services  Corporation 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
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Grant  awards: 

Applications  for  exception: 

47855 

Drake  University  School  of  Law 

4782 

1        Decisions  and  orders 

4781 

6,    Special  refund  procedures;  implementation  and 

National  Aeronautics  and  Space  Administration 

4781 

9     inquiry  (2  documents) 

NOTICES 

Meetings:                                                   \                   < 

Housing  and  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 

47856 

Advisory  Council 

National  Credit  Union  Administration 

477 

v        Hospital  mortgages,  HUD-insured;  reflnancing 

NOTICES 

NOTICES 

47894 

Meetings;  Sunshine  Act 

4784 

9     Agency  information  collection  activities  under 

OMB  review   . 

National  Institutes  of  Health 

Grants;  availability,  etc.: 

NOTICES 

4784 

9        Community  development  block  grant  program; 

Meetings: 

Indian  tribes  and  Alaskan  Native  villages 

47847, 
47848 

National  Cancer  Institute  (4  documents) 

Human  Development  Services  Office 

47847 

National  Heart.  Lung,  and  Blood  Institute  (2 

NOTICES 

documents) 

Grants;  availability,  etc.: 

47846 

National  Institute  of  Allergy  and  Infectious 

4784 

i        Indian  tribes;  supportive  and  nutritional  services 

Diseases 

for  older  Indians 

47847 

National  Institute  of  Dental  Research 

Interior  Department 

National  Oceanic  and  Atmospheric 

See  Land  Management  Bureau;  National  Park 

Administration 

Service;  Surface  Mining  Reclamation  and 

NOTICES 

Enforcement  Office. 

Marine  mammals: 

,47793 

Incidental  taking;  authorization  letters,  etc.; 

International  Trade  Administration 

ANAVAR  Association 

NOTICES 

Meetings: 

Antidumping: 

47793 

North  Pacific  Fishery  Management  Council 

477 

7        Steel  wire  nails  from  Yugoslavia 

Countervailing  duties: 

National  Park  Service 

4771 

18        Carbon  steel  wire  rod  from  Saudi  Arabia 

NOTICES 

Meetings: 

Boundary  establishment,  descriptions,  etc.: 

477 

13        Compute'r  Systems  Technical  Advisory 
Committee  (2  documents) 

47850 

Redwood  National  Park.  CA 
Nuclear  Regulatory  Commission 

International  Trade  Commission 

RULES 

NOTICES 

Practice  rules: 

Import  investigations: 

47716 

Enforcement  actions;  policy  and  procedure 

478 

>2        Automatic  bowling  machine  printed  circuit 

NOTICES 

control  boards 

Applications,  etc.: 

478( 

iO        Carbon  steel  wire  rod  from  Portugal 

47883 

Metro  Health  Center 

4788 

S2        Erasable  programmable  read  only  memories  from 

47885 

Nebraska  Public  Power  District 

% 

)apan 

Operating  licenses,  amendments;  no  significant 

478J 

S3        Expansion  tanks 

hazards  considerations: 

478. 

S3        Glass  firescreens  for  fireplaces 

47856 

Bi-weekly  notices 

478! 

S4        Pharmaceutical  closures 

' 

47a 

S2        Pistachio  nuts,  in-shell,  from  Iran 

Occupational  Safety  and  Health  Review 

478 

55        Stretch  wrapping  apparatus  and  components 

Commission 

478 

51        Welded  carbon  steel  pipes  and  tubes  from  China, 

NOTICES 

Philippines,  and  Singapore 

47895 

Meetings;  Sunshine  Act 
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Nonccs 
47895     Meetings;  Sunshine  Act 
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47886 
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Securities  and  Exchange  Commission 

NOTICES 

Applications,  etc.: 

CalMatCa 

Citicorp 

Composite  AccessFund.  Inc. 

Eastern  Utilities  Associates  et  al. 
Meetings: 

Edgar  Operational  System 
Self-regulatory  organizations:  proposed  rule 
changes: 

Midwest  Securities  Trust  Co. 


Social  Security  Administration 

PROPOSED  RULES 
Social  security  benefits: 
47758         Insured  status,  unlimited  reopening 

State  Department 
noncEs 

Meetings: 
47889         Shipping  Coordinating  Committee 

Surface  Mning  Redantation  and  Enforcement 
Office 

RULES 

Permanent  program  submission: 
47727,        Kentucky  (2  documents) 
47728 


Western  Are«  I 

NOTICES 
47830     Boulder  Canyon  project  upraling  program; 

contiBgency  capacity  and  asseeiated  energy^  fina) 
allocations 
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and  Drug  Administration 

Part  VI 
48067     Department  of  Education 

Part  VII 
48071     Department  of  Education 


RoMler  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  fimfiog  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Textile  Agreements  Implementatfon  Committee 
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Cotton,  wool,  and  man-made  textiles: 
Thailand 


47889 
47889, 
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Transportation  Department 

See  also  Federal  Aviation  Administration. 
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Aviation  proceedings;  hearings  etc.: 

Trans  Carib  Air.  Ina 

U.S.-Japan  gateways  (2  documents) 
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Art  objects,  importation  for  exhibition: 
47891         Diego  Rivera:  A  Rebiispective 
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Fedaral 

VoL  Sai  No.  224 

Wednesday,  November  30,  IMS 


This  secion  of  the  FEDERAL  REGISTER 
contanv  nguti^oiy  (tocuments  hsving 
9OTMt  MpplctMMy  SRtf  tooil  sMwt,  most 
ct  <iMcli  •!•  Iwyart  to  tnd  oodMad  in 
the  Code  of  Federal  ReouMons.  wMch  is 
putolBhed  Mndsr  50  tWes  punuat*  to  44 
U.&C  15M). 

The  Coda  of  Federal  Reguiatione  is  sold 
by  the  Superintendent  of  Documents. 
Pncee  of  new  boolis  an  Isled  in  the 
first  FEDERAL  REGISTER  issue  of  eacfi 

WOOKk 


DEPARTMENT  OF  AGRICULTURE 


Forrign  Agrtculturat  Servic* 
7  CFR  Parte  Sand  1530 


Uceniiiia  of  Stigw  EMmpt  Fr 
QuolBfrtav  Purpoa*  oi  Productioii  af 
PolytiydricAlcolMl 

AOENCVt  Foreign  Agricaltiiral  Sendee, 
USDA. 

ACTION:  Interim  rule  and  request  foe 
comments. 

SUlMMRVtThis  interim  rule  amends  tlie 
regolafons  governing  the  Hcensing  of 
sugar  tfiat  is  imported  for  the  pnrpose  of 
the  producticm  of  pofyhydric  akxAto). 
Those  regiriations  now  use  the  Ntmber 
12  contrad  price  of  the  New  York 
Coffee,  Sugar  and  Cocoa  Exchange  in 
calcnlatii^  the  amount  of  the  bond 
required  of  the  license  h<rfder  and  in 
determming  liquidated  damages  rnider 
the  program.  Since  the  New  York  CoSee, 
Sugar  and  Cocoa  Exchange  has 
discountinued  its  reporting  of  the 
Number  12  price,  the  Market 
Stabihzation  Price  is  beii^  substituted 
for  the  Number  12  price.  In  addition, 
these  regulations  are  transferred  from 
Part  6  to  a  new  pert  Part  1530,  to  more 
accurately  indicate  that  the  Foreign 
Agricaltvral  Service  is  the  agency 
responsible  for  implementing  the 
regulations. 

DATES:  Effective  Date:  November  19, 
1985.  In  order  to  be  assured  of 
consideration,  comments  must  be 
received  no  later  than  January  21, 1986. 

ADDRESS:  Send  comments  to:  )ofan 
Nuttal),  Foreign  Agricultural  Service, 
Room  6083.  South  Building.  U.S. 
Depuiment  of  Agriculture.  Washington, 
DC.  2025a 

FON  RISTNEII  MRMMATiON  COttTMCT: 

John  Nuttall  (Oiief,  Sugar  &oup),  202- 
447-28)6. 


SUPPLEMENTARY  INFORMATION:  This 

interim  rule  has  been  reviewed  under 
USDA  procedures  required  by  Executive 
Order  12291  and  D^artmental 
Regulation  1512-1  and  has  been 
classified  as  "not  major"  since  the 
interim  rule  will  not  have  any  of  the 
efEects  specified  in  those  docunants. 

The  Administrator.  Foreign 
Agriculbiral  Service  (FAS),  certifies  that 
this  interim  rule  will  not  have  a 
Mgnificant  economic  is^wct  on  a 
substantial  number  of  small  entities. 
There  are  not  a  substantial  nambcv  of 
small  entity  participants  in  this  ptogran. 
Consequently,  no  r^idatory  flexibttity 
analysis  is  required  under  ibe  proviuons 
of  the  Regulatory  Flexibility  Act  (5 
U.SX:.601e^««9.). 

An  assessment  of  the  ill^Mct  on  the 
environment  of  this  interim  lale  has 
been  completed.  It  has  been  detennined 
that  this  action  will  have  no  foreseeaUe 
significant  eSects  on  the  quality  of  the 
hunan  environment  Consequoktly,  no 
environmental  impact  statenent  is 
necessary  foe  this  interim  rule.  The 
enviroBinental  assessowat  is  available 
for  review  in  Room  6081,  South  Buildhig, 
USDA,  during  normal  business  hours. 

In^mrts  of  sugar  are  currently  subject 
to  quotas,  deteiminad  m  accordance 
with  Preaidentia}  Proclaaiation  No.  4941, 
which  Bmit  the  amount  of  sugar  which 
may  be  entered,  or  withdrawn  from 
warehouse,  for  consimiption  into  the 
customs  territory  of  the  United  States. 
Presidential  Rrodamation  No.  5002  of 
November  30, 1982,  ki  part  authorizes 
the  Secretary  of  Agriculture  to  issue 
licenses  for  the  entry  of  sugar  exempt 
frtnn  ftese  quotas  for  the  purpose  of 
production  of  polyhydric  alcohol. 

The  regulations,  "Licensing  of  Sugar 
Exempt  Prom  Quotas  for  Purpose  of 
Production  of  Polyhydric  Alcohol,"  7 
CFR  Part  6  miplement  this  provision  of 
Presidentail  I^oclamation  5002.  Those 
regulations  establish  procedures  and 
requirements  designed  to  assure  that 
sugar  imported  under  such  a  license 
must  be  solely  for  the  production  (other 
than  by  distillation)  of  polyhydric 
alcohol,  except  that  it  may  not  be  used 
for  the  production  of  polyhydric  alcohol 
for  Bse  as  a  substitute  for  sugar  in 
human  food  consumption.  Those 
regulations  are  transferred  from  7  CFR   . 
Part  6  to  a  new  part.  7  CFR  Part  153a 
and  renumbered  accordingly.  Since  the 
licensing  program  under  the  regulations 
is  administered  by  the  Foreign 


Agrictiltural  Service,  it  woidd  be  i 
appropriate  and  clearer  to  interested 
persons  to  have  the  regulations  within 
chapter  XV,  Foreign  Agricultural 
Service,  than  part  6,  Office  of  the 
Secretary.  The  new  section  numbers  for 
each  of  the  existing  sectiaa 
provided  m  &e  taUe  briow: 


OWMCton 

MM) 

tMkm 

•.ta 

1530.300 

•.121 

iGoasoi 

e.ta 

1939J62 

ata 

issasn 

6.124 

tSaiL3S4 

6.12S 

issojge 

6.126 

15301366 

att7 

» 

MSaSB? 

e.i2s 

1MK366 

6.128 

Tssojoe 

6.130 

1630310 

In  adrfition,  tfie  transferred 
regulations  are  amended  in  this  interim 
rule  to  fsciKtate  the  administration  of 
those  regulations.  Section  6.128  (now 
1530306)  of  those  regulations  provides 
for  the  posting  of  a  bond  by  Ucense 
holders.  Section  6.128  (now  1530306) 
provides  for  assessing  liquidated 
damages  against  Hcense  headers  failing 
io  use  the  sugar  as  reqtiired.  As 
curreotlly  written,  the  amount  of  the 
bond  and  the  amoont  of  the  Uqnidated 
daanges  are  based  in  part  on  die 
Number  12  daily  "spot"  price  for  sugar 
reported  by  the  New  Yosk  CoBee,  Soger 
and  Caeom  Bxchimgi  That  Exchange  no 
longer  reports  a  Nmi^)cr  12  price. 
Accordingly,  this  interim  rule  amends 
i  6.126(h),  redesignated  as  1530.306(b), 
and  S  e.l29(a),  redesignated  as 
1530.309(a),  by  substituting  the  term 
Market  StabitiaiatioB  Price  wherever  the 
term  Number  12  appears.  The  language 
in  9  6J^29(a),  as  reidesignated,  is  ako 
rewritten  slightly  to  more  clearly 
express  the  intent  of  that  section.  The 
Market  Stabilization  Price  to  be  used 
under  ttiis  interim  role  is  defined  in  the 
interim  rule  published  by  the 
Department  of  Agriculture  on  September 
5, 1985  and  is  entitled.  "Calculation  of 
the  Market  Stabilization  Price."  7  CFR 
6.300-6.302  (50  FR  36040). 

Since  these  amendments  to  the 
regulations  are  needed  immediately  to 
calculate  the  amount  of  the  bond 
required  for  entry  of  sugar  under  license 
and  liquidated  damages  under  this 
program,  and  since  the  amendments 
deal  with  agency  procedure  or  practice, 
the  provisions  d  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  requiring 
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notice  of  proposed  rulemaking, 
opportunity  for  public  participation  and 
delay  in  effective  date  are  inappHcabie. 
However,  any  comments  will  be 
received  for  a  period  of  60  days  after  the 
date  of  publication  of  this  rule. 

List  of  Subjects 

7CFRPart6 

Imports. 

7  CFR  Part  1530. 

Documentation,  Foreign  Trade. 
Imports.  Licenses,  Quotas.'Sugar. 

Accordingly.  7  CFR  Part  6  and  7  CFR 
Chapter  XV  are  amended  as  follows: 

1.  Chapter  XV  of  7  CFR  is  amended  by 
adding  a  new  Part  1530.  The  part 
heading  and  subpart  headings  are  as 
follows: 

PART  1530— SUGAR  IMPORT 
LICENSING 

Sut>parts  A-B— (Reserved] 

Sut>part  C— Sugar  for  Production  of 
Polytiydric  Alcottoi 

2.  The  table  of  contents  and  authority 
citation  for  §§  6.120  through  6.130  are 
transferred  to  Subpart  C  of  Part  1530.  The 
section  numbers  §§  6.120  through  6.130  in  the 
table  of  contents  are  redesignated  as 

SS  1530.300  through  1530.310.  respectively. 

§§6.120-6.130    (Redesignated  as 
§  1530.300-153a310] 

3.  Sections  6.120  through  6.130  are 
transferred  to  Subpart  C  of  Part  1530 
and  redesignated  as  §§  1530.300  through 
1530.310.  respectively.  All  section 
numbers  and  internal  references 
appearing  in  the  newly  redesignated 
Subpart  C  are  revised  as  appropriate. 

4.  In  newly  redesignated  §  1530.306. 
paragraph  (b)  is  revised  to  read  as 
follows: 

§1530.306    Bond  requirements. 
•         •        •        *        ♦ 

(b)  The  amount  of  the  bond  shall  be 
equal  to  1.5  times  the  difference 
between  the  Market  Stabilization  Price 
per  pound  of  raw  sugar  and  the  daily 
"spot"  price  per  pound  of  raw  sugar  of 
the  Number  11  contract  of  the  New  York 
Coffee.  Sugar  and  Cocoa  Exchange, 
multiplied  by  the  weight  of  the  sugar 
entered  under  the  license.  The  Number 
11  contract  price  and  the  Market 
Stabilization  Price  shall  be  computed  as 
of  the  last  market  day  before  the  entry 
of  the  sugar.  If  the  New  York  Coffee, 
Sugar  and  Cocoa  Exchange  does  not 
report  a  Number  11  contract  price  for 
the  last  market  day  before  the  entry  of 
the  sugar,  or  if  there  is  no  Market 
Stabilization  Price  in  effect,  then  the 


Licensing  Authority  may  use  such  price 
as  he  or  she  deems  appropriate. 

***** 

5.  In  newly  redesignated  §  1530.309. 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  1530.309    Enforcement. 

(a)  If  at  any  time  after  receiving  the 

Certificate  of  Use  described  in 

§  1530.308  of  this  subpart,  the  Licensing 

Authority  determines  that  a  quantity  of 

sugar  corresponding  to  the  amount  of 

sugar  entered  under  the  license  was  not 

used  for  the  production  (other  than  by 

distillation)  of  polyhydric  alcohols. 

except  polyhydric  alcohols  used  for 

human  food  consumption,  and  if  the 

bond  has  been  released  under  §  1530.306 

of  this  subpart,  the  Licensing  Authority 

may  hold  the  license  holder  liable  for  up 

to  1.5  times  the  difference  between  the 

Number  11  daily  "spot"  price  and  the 

Market  Stabilization  Price  per  pound  of 

raw  sugar,  as  those  prices  are  described 

in  §  1530.306(b)  of  this  program  (or  such 

other  price  determined  by  the  Licensing 

Authority  in  the  event  no  Number  11 

price  is  reported  or  no  Market 

Stabilization  Price  is  effective)  in  effect 

on  the  last  market  day  before  entry  of 

the  sugar  or  the  last  market  day  prior  to 

the  expiration  of  the  180-day  period 

during  which  the  sugar  was  to  be  but 

was  not  used  in  the  production  of 

polyhydric  alcohols,  whichever 

difference  is  greater,  times  the  amoimt 

of  sugar,  raw  value,  that  should  have 

been,  but  was  not.  used  for  the 

production  (other  than  by  distillation)  of 

polyhydric  alcohol,  except  polyhydric 

alcohols  used  for  human  consumption. 
•        *        *        »        • 

6.  In  7  CFR  Part  6,  the  undesignated 
center  heading  "Sugar  for  Production  of 
Polyhydric  Alcohol"  for  §§  6.120-6.130  is 
removed. 

Signed  at  Washington,  D.C.  on  October  31, 
1985. 

Leo  V.  Mayer, 

Acting  Administrator,  Foreign  Agricultural 
Service. 

(FR  Doc.  85-27404  Filed  11-19-85:  8:45  am] 
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7  CFR  Parts  6  and  1530 

Licenses  for  Importation/Transfer  of 
Sugar  To  Be  Re-Exported  in  Sugar- 
Containing  Products 

agency:  Foreign  Agricultural  Service, 
USDA. 

action:  Interim  rule  and  request  for 
comments. 


SUMMARY:  This  interim  rule  amends  the 
regulations  governing  the  licensing  of 


sugar  that  is  imported  for  use  in  sugar* 
containing  products  that  are 
subsequently  re-exported.  The  Number 
12  contract  daily  "spot"  price  reported 
by  the  New  York  Coffee.  Sugar  and 
Cocoa  Exchange  which  was  used  in  part 
in  calculating  the  amount  of  the  bond 
required  of  the  license  holder  and  in 
determining  liability  for  failure  to  export 
sugar  entered  under  the  program  will  no 
longer  be  used  because  the  New  York 
Coffee,  Sugar  and  Cocoa  Exchange  has 
discontinued  its  reporting  of  the  Number 
12  price.  In  addition,  the  amended 
regulations  are  transferred  from  Part  6 
to  a  new  part  Part  1530.  to  more 
accurately  indicate  that  the  Foreign 
Agricultural  Service  is  the  agency 
responsible  for  implementing  the 
regulations. 

DATES:  Effective  Date:  November  20. 
1985.  In  order  to  be  assured  of 
consideration,  comments  must  be 
received  no  later  than  January  21. 1986. 
ADDRESS:  Send  comments  to:  John 
Nuttall,  Foreign  Agricultural  Service. 
Room  6603  South  Building.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Nuttall.  (Chief,  Sugar  Group),  202- 
447-2916. 

SUPPLEMENTARY  INFORMATION:  This 

interim  rule  has  been  reviewed  under 
USDA  procedures  required  by  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
classified  as  "not  major"  since  the 
interim  rule  will  not  have  any  of  the 
effects  speciffed  in  those  documents. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  certifies  that 
this  interim  rule  will  not  have  a 
signiffcant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
method  used  to  calculate  the  bond 
requirements  and  to  determine  liability 
for  failure  to  export  sugar  entered  under 
the  program  has  not  been  altered 
significantly.  Consequently,  no 
regulatory  flexibility  analysis  is  required 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seg.). 

An  assessment  of  the  impact  on  the 
environment  of  this  interim  rule  has 
been  completed.  It  has  been  determined 
that  this  action  will  have  no  foreseeable 
significant  effects  on  the  quality  of  the 
human  environment.  Consequently,  no 
environmental  impact  statement  is 
necessary  for  this  interim  rule.  An 
enviommental  assessment  is  available 
for  review  in  Room  6091,  South  Building. 
USDA,  during  normal  business  hours. 

Imports  of  sugar  are  currently  subject 
to  quotas,  determined  in  accordance 
with  Presidential  Proclamation  No.  4941, 
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which  Unit  the  amooat  of  ragar  wirich 
may  be  entered,  or  withtbawn  from 
warehowse.  for  oonsiuiiptkm  nito  the 
cuetoms  territocy  of  the  Umted  States. 
Presidential  Proclamation  No.  S002  of 
November  30, 1962.  in  part  authorizes 
the  Secretary  of  Agricalture  to  issue 
licenses  for  the  entry  of  sugar  exempt 
from  these  quotas  for  the  re-export  of 
sugar-containing  products. 

On  lanuary  25, 1984,  the  Department 
of  Agriculture  published  regulations 
governing  "Licenses  for  Importation/ 
TransCer  of  Sugar  to  be  Re-Exported  in 
Sugar-Containing  Products"  7  CSH  Part  6 
(49  FR  3051).  which  implements  this 
provision  of  Presidential  Proclamation 
No.  5002.  Those  regulations  establish 
procedures  and  requirements  designed 
to  assure  that  sugar  imported  under  such 
a  license  must  be  exported  in  sugar- 
containing  products.  , 

This  interim  rule  transfers  those 
regulations  from  7  CFR  Part  6  to  7  CFR 
Part  1530  and  renumbers  them 
accordingly.  Since  the  licensing  program 
under  the  regulations  is  administered  by 
the  Foreign  Agricultural  Service,  it 
would  be  more  appropriate  and  clearer 
to  interested  persons  to  have  these 
regulations  within  chaper  XV,  Foreign 
Agricultural  Service,  than  part  8,  Office 
of  the  Secretary.  The  new  section 
numbers  for  each  of  the  existing 
sections  are  provided  in  the  table  below. 


CM  section 

New  MCtlOfI 

S200 

1530.200 

S201 

1630.201 

6202 

1530.202 

6203 

1630  209 

6.204 

1530.204 

6205 

1530.205 

6.208 

1530206 

•.207 

1530207 

6.206 

1530206 

6.209 

1530.209 

S210 

1530.210 

6.211 

1330.211 

6  212 

1530212 

6.2t3 

1530.213 

6.214 

1530214 

Section  8.207  (now  §  1530.207}  of  those 
regulations  provides  for  the  posting  of  a 
bond  by  license  holders.  Section  6.211 
(now  §  15.30.211)  provides  for  assessing 
liquidated  damages  against  license 
holders  failing  to  re-export  the  sugar  in 
sugar-containing  products  as  required. 
As  currently  written,  the  amount  of  the 
liquidated  damages  are  based  in  part  on 
the  Market  Stabilization  Price 
established  pursuant  to  presidential 
proclamation  or  on  the  Number  12 
contract  daily  "spot"  price  reported  by 
the  New  York  Coffee,  Sugar  and  Cocoa 
Exchange. 

Presidential  Proclamation  No.  5313  of 
March  29. 1985,  suspended  the  Mariiet 
Stabilization  Price  provisions  of  the 
applicable  presidential  proclamation. 


and  ttie  New  Yoik  Caffee,  Sugar  and 
Cocoa  PTrrhangi  is  ao  kmger  reperting  a 
daily  Noebcr  12  contract  price. 
Accei'diiiiJy.  this  interiB  role  amends 
§6J07,  redesignated  as  (  lS3a207.  and 
S  a.211.  redes^ted  as  i  isaazil,  by 
amending  the  reference  to  the  Market 
Stabilization  Price  and  deleting 
references  to  the  Number  12  price 
wherever  they  appear.  The  language  in 
9  15aOJni(a)  is  also  rewritten  slightly  to 
more  dearly  express  the  intent  of  that 
section.  The  Mariiet  Stabilization  Price 
to  be  used  under  this  interim  rule  is 
defined  in  7  CFR  6.300  (50  FR  38040). 

Since  these  amendments  to  the 
regulations  are  needed  immediately  to 
calculate  the  amount  of  the  bond 
required  for  entry  or  transfer  of  sugar 
under  license  and  liquidated  damages 
under  this  program,  and  since  the 
amendments  deal  with  agency  practice 
or  procedure,  the  provisions  of  the 
Adiministrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportimity  for  public 
participation  and  delay  in  effective  date 
are  inapplicable.  However,  any 
comments  will  be  received  for  a  period 
of  80  days  after  the  date  of  publication 
of  this  rule. 

The  transfer  of  the  regulations  from  7 
CFR  Part  6  to  7  CFR  Part  1530.  as  more 
fully  described  herein,  relates  to 
management  and  to  agency  organization 
and  procedmes.  Therefore,  pursuant  to  5 
U.S.C.  S  553(a)(2),  no  notice  or  public 
comment  is  required  for  the  transfer  of 
the  regulation. 

List  of  Subiects 

7  CFR  Part  6 

Imports. 

7  CFR  Part  1530 

Documentation,  Foreign  Trade, 
Exports,  Imports,  Licenses,  Quotas. 
Sugar. 

Accordingly,  7  CFR  Parts  6  and  1530 
are  amended  as  follows: 

1.  Part  1530  of  7  CFR  is  amended  by 
adding  a  new  Subpart  B — Sugar  to  be 
Re-Exported  in  Sugar  Containing 
Products  consisting  of  §§  1530.200- 
1530.214. 

2.  The  table  of  contents  and  authority 
citation  for  if  6.200  through  6.214  are 
transferred  to  Subpart  B  of  Part  1530. 
The  section  numbers  §  6.200  through 

§  6.214  in  the  table  of  contents  are 
redesignated  as  {  1530.200  through 
§  1530.214,  respectively. 


1530214,  lespeOisely.  AH  sectfon 
numbers  and  faHemal  references 
appeurhag  hs  the  newly  redesignated 
Suhfmrt  B  are  revised  as  appropriate. 

4.  h)  i  1530.207,  paragraph  (e)  is 
revised  to  read  as  foDows: 


S  15311207 


§§6.200-6.214    (f 
1530200-1530.2141 

3.  Sections  6.200  through  6.214  are 
transferred  to  Subpart  B  of  Part  1530  and 
redesignated  as  S$  1530.200  through 


(e)  The  amount  of  the  bond  shall  be 
equal  to  IJS  times  die  difference 
between  the  Market  Stabilization  Price 
in  effect  for  the  appropriate  period  as 
announced  by  the  Secretary  under 
S  8  6.300-8.302  of  diis  tide  and  die  daily 
"spot"  price  per  pound  of  raw  sugar  of 
the  Number  11  contract  of  the  New  Yoric 
Coffee,  Sugar  and  Cocoa  Exchange, 
multiplied  by  the  weight  of  the  sugar, 
raw  value,  imported  or  transferred 
under  the  license.  In  the  case  of  a  single 
entry  bond,  the  Number  11  contract 
{nice  and  the  Maiiiet  StabiBzation  Price 
shall  be  computed  as  of  the  last  market 
day  before  the  execution  of  the  bond. 
However,  the  Licensing  Authority  may 
adjust  the  amount  on  a  single  entry 
bond  on  a  semi-annual  basis,  using  die 
Number  11  contract  price  and  the 
Market  Stabilization  Price  as  of  the  last 
mari^et  day  before  the  end  of  the  six 
month  period,  if  the  Licensing  Authority 
determines  it  necessary  or  appropriate 
for  the  piuposes  of  this  program.  In  the 
case  of  a  term  bond,  the  difference 
between  the  Number  11  contract  price 
and  the  Market  Stabilization  Price  shall 
be  computed  quarterly  based  on  the 
average  price  difference  during  the  20 
consecutive  market  days  preceding  the 
20th  day  of  the  month  preceding  the 
calendar  quarter  for  which  the  bond  is 
to  be  effective.  If  die  New  York  Coffee. 
Sugar  and  Cocoa  Exchange  does  not 
report  a  Number  11  contract  price  for 
the  last  market  day  before  the  entry  of 
the  sugar,  or  if  th«re  is  no  Maricet 
Stabilization  Price  in  effect,  then  the 
Licensing  Authority  may  use  such  price 
as  he  or  she  deems  appropriate. 

5.  In  S  1530.211,  paragraph  (a)  is 
revised  to  read  as  follows: 

91530l211    Entorcemant 

(a)  If  at  any  time  after  receiving  the 
proof  of  export  described  in  {  1530.206 
of  this  subpart,  the  Ltceiuing  Authority 
determines  that  export  of  sugar  in  the 
form  of  sugar-containing  products 
corresponsing  to  the  amount  of  sugar 
entered/transferred  under  the  license 
did  not  ocoir,  and  has  not  been 
otherwise  disposed  of  or  lost  in  die 
manufacturing  process  as  valueless 
sugar,  and  if  the  bond  has  been  released 
under  (  1530.207,  the  Licensing 
Authority  may  hold  die  license  holder 
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liable  for  up  to  1.5  times  the  difference 
between  the  Number  11  daily  "spot" 
price  and  the  Market  Stabilization  Price 
per  pound  of  raw  sugar,  as  these  prices 
are  described  in  S  1530.207(e)  of  this 
program,  in  effect  on  the  last  market  day 
before  entry/transfer  of  the  sugar  or  the 
last  market  day  before  the  end  of  the 
period  during  which  export  was 
required,  whichever  di^erence  is 
greater,  times  the  amount  of  sugar,  raw 
value,  that  should  have  been,  but  was 
not,  exported  in  sugar-containing 
products.  In  the  event  no  Number  11 
price  is  reported  by  the  New  York 
Coffee,  Sugar  and  Cocoa  Exchange,  or 
no  Market  Stabilization  Price  is  effective 
for  the  relevant  market  day,  then  the 
Licensing  Authority  may  use  such  price 
as  he/she  deems  appropriate. 

6.  In  7  CFR  Part  8.  the  undesignated 
center  heading  "Sugar  to  be  Re-exported 
in  Sugar-Containing  Products"  for 
§§  e.200-6.214  is  removed. 

Signed  at  Washington.  D.C.  on  October  31. 
1985. 

Leo  V.  Mayer, 

Actipg  Administrator,  Foreign  Agricultural 
Service. 

(FR  Doc.  85-27405  Filed  11-19-85;  8:45  amj 
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Agriculturai  Marketing  Service 
7  CFH  Part  27 


Revised  Requirements  for  Delayed 
Certification 

agency:  Agricultural  Marketing  Service. 
ACTKNC  Final  rule. 

SUMMAiiv:  This  rulemaking  amends  the 
regulation  for  delayed  delivery  of  cotton 
on  cotton  futures  contracts.  The 
amendment  simpli^es  the  procedure  and 
facilitates  the  more  orderly  and  efficient 
delivery  of  cotton  for  delayed  delivery 
on  futures  contracts. 

EFFecnvE  date:  January  1. 1986. 

FOn  FURTHER  INFORMATION  CONTACT: 

Loyd  R.  Frazier.  Chief,  Marketing 
Services  Branch,  Cotton  Division. 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  Washington. 
D.C.  20250.  (202)  447-2147. 

SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  in  accordance  with 
Executive  Order  12291  and  has  been 
determined  not  to  be  a  "major  rule" 
since  it  does  not  meet  the  criteria  for  a 
major  regulatory  action  as  stated  in  the 
Order.  William  T.  Manley,  Deputy 


Administrator,  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  deHned  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.]  because  the  changes  made 
to  the  present  regulations  will  merely 
simplify  the  pnxxdure  for  delayed 
delivery  on  cotton  futures  contracts  and 
will  result  in  reduced  paperwork  for  all 
size  entities.  No  new  costs  or  additional 
requirements  are  being  imposed  on  the 
affected  industry  or  others. 

Background 

The  U.S.  Cotton  Futures  Act  (90  Stat. 
1841-46;  7  U.S.C.  15b;  the  "Act") 
requires  that  cotton  delivered  under 
futures  contracts  shall  be  in  accordance 
with  the  classification  as  assigned 
pursuant  to  regulations  of  the  Secretary 
of  Agriculture  (7  CFR  Part  27)  by  such 
officer  of  officers  of  the  Government 
designated  for  such  purpose. 

Under  the  Act.  all  cotton  delivered 
under  a  futures  contract  is  required  to 
have,  on  the  date  fixed  for  delivery. 
VSDA  classification  certificates 
covering  the  cotton  involved  in  the 
transaction.  The  certificates  are  issued 
by  the  Cotton  Division  of  AMS  and 
show  the  results  of  the  classification  of 
the  cotton  as  to  grade,  length  of  staple, 
and  micronaire  determination  (7  CFR 
27.39). 

There  is  a  procedure  allowing  for 
delayed  certification  when  cotton 
classification  certificates  have  not  been 
issued  by  delivery  day  (7  CFR  27.52- 
27.56).  In  such  instances,  the  regulations 
require  that  the  tenderer  give  notice  of 
delayed  certification  to  the  receiver  of 
the  cotton  as  well  as  the  Marketing 
Services  Office,  Cotton  Division,  have 
the  cotton  duly  inspected  and  sampled 
by  an  exchange  inspection  agency  and 
have  the  samples  delivered  to  the 
Cotton  Division  not  later  than  the  date 
of  issuance  of  the  transferable  notice  of 
delivery  of  cotton  subject  to  a  cotton 
futures  contract.  These  requirements  do 
not  change  under  this  amendment. 

Amendment 

The  regulation  amended  (7  CFR  27.55) 
required  that,  lieu  of  cotton  class 
certificates  on  delivery  day,  the  tenderer 
had  to  present  to  the  Area  Director, 
Cotton  Division  a  written  notice 
identifying  each  bale  and  stating  its 
grade  to  the  best  of  the  tenderer's 
knowledge  and  belief.  This  written 
notice  was  otherwise  known  as  the 
"deliverer's  class".  This  notice  was  then 
validated  by  a  Cotton  Division 
representative  indicating  that  written 
notice  of  delayed  delivery  was  made 
and  that  the  samples  were  received  by 
the  Marketing  Services  Office  prior  to 


the  date  of  giving  the  transferable  notice 
of  delivery  to  the  receiver  of  the  cotton. 
The  tenderer  had  to  deliver  the  written 
notice  to  the  receiver  of  the  cotton  along 
with  the  warehouse  receipt  for  each 
bale.  Prior  to  issuing  cotton  class 
certificates,  the  warehouse  receipts  had 
to  be  returned  to  the  Marketing  Services 
Office  for  appropriate  processing  and 
then,  in  turn,  had  to  be  returned  to  the 
receiver. 

The  Cotton  Division,  in  consultation 
with  the  New  York  Cotton  Exchange, 
has  determined  that  this  procedure  can 
be  simplified  by  eliminating  the  written 
notice  by  the  Area  Director,  Cotton 
Division.  Instead,  the  tenderer  will 
present  to  the  receiver  a  receipt  issued 
by  an  exchange  inspection  agency 
which  inspects  and  samples  cotton  that 
is  pending  certification.  This  receipt 
certifies  that  the  warehouse  receipts 
have  been  received  by  the  exchange 
inspection  agency,  that  they  represent 
cotton  weighed  and  sampled  in  an 
approved  warehouse,  and  that  the 
warehouse  receipts  are  in  custody  of  the 
Cotton  Division.  It  is  the  exchange 
inspection  agency's  receipt  that  is  to  be 
delivered  to  the  receiver  of  the  cotton  on 
delivery  day  in  lieu  of  cotton  class 
certificate  and  the  warehouse  receipts. 
The  new  procedure  eliminates  the  need 
for  a  deliverer's  class  and  the  need  for  a 
repetitive  procedure.  It  also  eliminates 
the  requirement  of  the  receiver  having  to 
return  warehouse  receipts  to  the  Cotton 
Division  for  certification  when  the 
classing  is  completed  as  they  will 
remain  in  USDA  custody. 

To  make  this  change,  the  Department 
completely  revised  S  27.55  of  the  cotton 
futures  regulations.  In  addition,  §  27.56. 
which  describes  certain  obligations  of 
the  person  making  the  tender  in  regard 
to  timely  delivery  of  class  certificates  to 
the  receiver  after  issuance,  was 
removed  since  the  requirements 
provided  therein  were  revised  and 
incorporated  into  the  proposed  §  27.55. 
References  to  delivery  of  cotton  class 
certificates  by  a  specified  hour  has  been 
deleted  in  favor  of  language  which 
requires  that  the  tenderer  furnish  the 
cotton  class  certiHcates  upon  issuance 
by  the  Marketing  Services  Office. 

Changes  in  §5  27.47  and  27.52  of  the 
regulations  delete  references  to  §  27.56 
which  has  been  removed. 

The  proposed  rule  was  published  in 
the  September  13, 1985,  issue  of  the 
Federal  Register  (50  FR  37378).  The  only 
comment  received  was  from  the 
Commodity  Futures  Trading 
Commission  (CFTC).  The  CFTC  said 
they  were  concerned  about  the  effective 
date  of  the  proposed  change  in 
regulations  regarding  delayed  delivery. 
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They  said  that  if  the  rule  was  made 
effective  in  November  1985  that  it  would 
affect  outstanding  cotton  futures 
contracts  for  December  1985  delivery 
and  this  might  put  a  hardship  on  those 
involved  in  these  outstanding  contracts. 
The  CFTC  suggested  that  making  the 
effective  date  on  or  about  January  1, 
1986,  where  it  would  apply  to  March 
1986,  contracts  and  subsequent 
contracts.  March  1986  is  the  next  trading 
month  for  cotton  futures  on  the  New 
York -Cotton  Exchange.  This  action 
would  alleviate  any  problem  with 
respect  to  outstanding  contracts.  The 
Cotton  Division  agrees  with  this 
comment  and  has  made  the  effective 
date,  of  this  final  rule,  January  1, 1986. 

List  of  subjects  in  7  CFR  Part  27 

Classification,  Cotton,  Micronaire, 
Samples,  Spot  markets.  Accordingly, 
regulations  of  7  CFR  Part  27  governing 
cotton  classification  under  cotton 
futures  legislation  are  amended  as 
shown.  The  Table  of  Contents  is 
amended  accordingly. 
PART  27— [AMENDED] 

1.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  90  Stat.  1841-1846:  7  U.S.C.  15b. 

2.  In  §§  27.47  and  27.52.  all  references 
to  "27.56"  are  removed  and  replaced 
with  "27.55". 

3.  Section  27.55  is  amended  by 
revising  it  to  read  as  follows:  ° 

S  27.55    Raqtitrwnents  in  itou  of  cotton 
class  certificatM  on  daHvery  day. 

If  on  the  morning  of  the  delivery  day 
specified  in  the  transferable  notice  the 
cotton  class  certificates  covering  the 
cotton  involved  are  not  ready  for 
delivery  when  called  for.  the  tenderer  of 
the  cotton  shall  present  to  the  receiver  a 
receipt  issued  by  an  exchange 
inspection  agency  certifying  that 
warehouse  receipts,  listed  by  lot 
numbers,  representing  cotton  weighed 
and  sampled  in  an  approved  warehouse 
under  the  supervision  of  such  agency, 
have  been  received  by  the  exchange 
inspection  agency  and  are  in  the 
custody  of  the  Cotton  Division 
Marketing  Services  Office  where 
certification  requests  are  required  to  be 
filed.  The  requirements  of  §§  27.52-27.55 
shall  be  comphed  with  prior  to  delivery 
by  the  tenderer  of  the  agency's  receipt  to 
the  receiver.  Upon  issuance  by 
Marketing  Services  Office,  the  tenderer 
shall  furnish  to  the  receiver  the  cotton 
class  certificates  complying  with  the 
regulations  in  this  subpart,  showing  the 
cotton  to  be  tenderable  on  a  basis  grade 
contract. 

§27.56    [Ramoved] 

4.  Section  27.56  is  removed. 


Dated:  November  14, 1985. 
WiUiam  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 

(FR  Doc.  85-27638  Filed  11-19-65;  8:45  am) 

BNJJNO  CODE  34KM»-M 


7  CFR  Part  981 

Handling  of  Almonda  Grown  in 
California;  Cttangea  in  Admlnlatrafiva 
Rulea  and  Ragutationa  Govaming 
Quality  Control  and  Reporting 
Roquiromanta 

AOENCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  changes  the 
quality  control  and  reporting  provisions 
in  the  administrative  rules  and 
regulations  established  under  the 
Federal  marketing  order  for  California 
almonds.  The  changes  will:  (1)  Require 
handlers  to  notify  the  Board  72  hours 
prior  to  making  deliveries  of  inedible 
kernels  to  accepted  users  and  allow  the 
Almond  Board  of  California  to 
supervise,  at  its  option,  the  delivery  of 
such  almonds;  and  (2)  require  handlers 
of  California  almonds  to  report  to  the 
Board  persons  or  firms  for  whom  they 
custom  process  almonds.  The  changes 
are  intended  to  improve  compliance 
with  almond  order  requirements.  The 
Board  works  with  USDA  in 
administering  the  marketing  order. 
EFFECTIVE  DATE:  November  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Frank  M.  Grasberger,  Acting  Chief, 
Specialty  Crops  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA, 
Washington,  DC  20250  (202)  447-5053. 

SUPPLEMENTARY  INFORMATION:  This 

final  r\de  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classiHed  a  "non-major"  rule  under 
criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit  * 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

Marketing  orders  and  rules  proposed 
thereunder  are  unique  in  that  they  are 
brought  about  through  group  action  of 


essentially  small  entities  for  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

It  is  estimated  that  approximately  50 
handlers  of  almonds  will  be  subject  to 
regulation  under  the  Marketing  Order 
for  Almonds  Grown  in  California  during 
the  course  of  the  current  season  and  the 
great  majority  of  this  group  may  be 
classified  as  small  entities.  While 
regulations  issued  during  the  season 
impose  some  costs  on  anected  handlers 
and  the  number  of  such  firms  may  be 
substantial,  the  added  burden  imposed 
on  small  entities,  by  this  amendment,  is 
not  signific9nt. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  until  30 
days  after  publication  in  the  Federal 
Rei^ster  (5  U.S.C.  553)  in  that:  (1)  The 
changes  are  intended  to  assure 
compliance  with  marketing  order 
requirements  by  providing  the  Almond 
Board  of  California  greater  flexibility  in 
controlling  the  disposition  of  low-quality 
almonds  and  in  tracking  potential 
almond  handlers;  (2)  the  Board  should 
have  the  opportunity  to  utilize  these 
changes  as  soon  as  possible  since  the 
changes  will  benefit  the  entire  industry 
by  helping  to  assure  that  consumers 
receive  only  high-quality  almonds;  and 
(3)  no  useful  purpose  would  be  served 
by  delaying  the  effective  date. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  September  30, 
1985,  (50  FR  39706).  Comments  were 
invited  from  interested  persons  until 
October  15, 1985.  One  comment  from  a 
handler  was  received. 

This  action  amends  §§  981.442(a)(5) 
and  981.474  of  Subpart — Administrative 
Rules  and  Regulations  (7  CFR  981.401- 
981.474;  50  FR  16451,  24174,  and  30263). 
Section  981.442  is  issued  under  §  98L42 
of  the  marketing  agreement  and  Order 
No.  981  (7  CFR  Part  981),  both  as 
amended,  regulating  the  handling  of 
almonds  grown  in  California  and 
hereinafter  referred  to  collectively  as 
the  "order."  Section  981.474  is  issued 
under  the  authority  of  §  981.74  of  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
The  proposal  is  based  on  two 
unanimous  recommendations  of  the 
Almond  Board  of  California,  hereinafter 
referred  to  as  the  "Board."  which  works 
with  USDA  in  administering  the  order. 

In  an  effort  to  keep  only  high  quality 
almonds  in  the  marketplace.  S  981.42  of 
the  order  and  §  981.442(a)(4)  of  the 
administrative  rules  and  regulations 
currently  require  handlers  to  have  the 
inspection  agency  determine  the  weight 
of  inedible  kernpls  in  each  variety  of 
almonds  they  rbceive.  Sections 
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8981.42(8)  and  9B1.442(a)(5)  provide  that 
tbe  weight  of  inadibie  kemeU  in  a  lot 
shall  constitute  a  diapoaitioo  obli^tion 
which  haadlets  muat  meet  by  delivering 
packer  pickoats.  kemela  rejected  in 
blanching  pieces  of  kftmelg.  oieal 
accumulated  in  manufacfurmg,  or  other 
material  to  crushers,  feed 
manufacturers,  feeders,  or  dealers  in  nut 
wastes  oa  record  with  the  Board  as 
accepted  users.  Accepted  users  most 
sign  a  contract  with  the  Board  providing 
that  the  Board  may  enter  their  premises 
at  any  reasonable  time  to  observe  the 
storage  or  physical  disposition  of 
almond  material. 

To  assure  that  these  low-quality 
almonds  are  kept  out  of  normal  markets 
for  almonds,  the  changes  in 
S  9ei.442(a)(S)  will  require  handlers  to 
notify  the  Board  at  least  72  hours  prior 
to  delivering  such  material  to  accepted 
users  and  aOow  the  Board  to  supervise, 
at  its  option,  the  delivery  of  that 
material  The  changes  will  give  the 
Board  peater  flexibility  in  controlling 
the  disposition  of  inedible  almonds  and 
monitoring  comphance  with  marketing 
order  regulations  controlling  such 
dispositions. 

The  commenter  stated  that  he  does 
not  always  know  72  hours  in  advance 
when  a  truck  will  be  available  to  pick  up 
his  almonds,  and  that,  therefore,  the 
proposed  change  would  impose  an 
economic  hardship  because  he  could  not 
always  take  advantage  of  available 
truckage.  In  consideration  ol  this 
objectioo.  a  proviso  is  added  giving  the 
Board  or  its  employees  the  authority  to 
lessen  the  notification  time  whenever  it 
determines  that  the  72  hour  requirement 
would  impose  a  hardship  on  handlers.  In 
addition,  the  commenter  suggested  that 
if  shipment  inspection  is  necessary,  it 
would  make  more  sense  to  require 
accepted  users  to  notify  the  Board  72 
hours  before  or  after  receiving  or  picking 
up  inedible  prockict  from  handlers.  The 
Board  and  the  Department  considered 
this  option  but  determined  that  more 
efficient  control  was  possible  when 
notification  took  place  b^ore  the 
product  left  the  handler's  premises. 
Hence,  this  suggestion  is  not  adopted. 

Section  961.74  provides  that  the 
Board,  with  the  approval  of  the 
Secretary  of  Agriculture,  may  request 
handlers  to  furnish  such  information  as 
will  enable  the  Board  to  perform  its 
duties  and  exercise  its  powers.  Section 
981.474  of  the  administrative  rules  and 
regulations  specifies  what  information 
handlers  must  submit  pursuant  to 
S  981.74.  Section  981.474  currendy 
requires  handlers  to  submit  periodic 
reports  of  their  shipments,  commitments, 
and  export  sales. 


A  new  paragraph  (c)  is  added  to 
S  981.474  requiring  handlers  to  report  to 
the  Board  information  regarding  persons 
or  firms  for  whom  they  have  custom 
processed  almonds.  The  new  paragraph 
will  require  handlers  to  submit  to  tbe 
Board  by  the  15th  of  each  month  a 
report  of  all  persons  or  firms,  including 
growers,  for  whom  the  handler  has 
custom  processed  almonds  which  have 
not  been  reported  m  the  handler's  report 
of  almonds  received  (ABC  Form  1).  Tbe 
report  would  hst  the  name,  address, 
number  of  pounds  processed,  net  weight 
returned  to  the  owner,  the  date(s]  on 
which  the  processing  was  accomplished, 
and  tbe  datefs)  on  which  the  almonds 
were  returned  to  the  owner.  The  change 
will  give  the  Board  the  means  of 
tracking  potential  almond  handlers  and 
of  assuring  compliance  with  marketing 
order  regulations.  The  Board  believes 
that  many  growers  are  acting  as 
handlers,  often  having  their  almonds 
custom  processed,  but  not  complying 
with  program  requirements.  The  title  of 
S  981.474  has  been  changed  to  reflect  the 
addition  of  paragraph  (c).  and  some 
minor  working  changes  have  been  made 
in  paragraphs  (a)  and  (b). 

On  this  issue  the  commenter  stated 
that  he  occasionalfy  custcHn  processes 
small  quantities  ol  almonds  for  growers 
for  their  own  personal  use.  and  that 
reporting  these  small  orders  constitutes 
an  unnecessary  paperwork  burden.  This 
objection  has  merit  in  that  the  Board  is 
only  interested  in  potential  almond 
handlers,  and  a  grower  who  only  has 
almonds  custom  processed  for  his/her 
personal  use  would  not  be  a  handler  as 
defined  in  S  981.13  of  the  order. 
Likewise,  a  grower  who  has  almonds 
custom  processed  and  then  sells  these 
almonds  only  at  a  roadside  stand 
operated  by  him  under  the  terms  of 
S  §  981.13  and  961.413  of  the  order  would 
not  be  a  handler.  Therefore,  an 
additional  sentence  is  added  to  the  rule 
change  authorizing  the  Board  to  ratempt 
repcMling  on  small  quantities  of  custom 
processed  almonds  if  it  determines  that 
such  exemption  will  not  interfere  with 
conopliance.  We  do  not  anticipate  that 
the  exemption  would  exceed  500  pounds 
per  owner  per  crt^  year.  An  aaiendment 
to  the  order  would  be  necessary  to 
control  custom  processing  by  firms  who 
are  not  handlers. 

After  consideration  of  all  relevant 
matter  presented,  including  the  Board's 
recommendation,  the  comment  received, 
and  other  available  information,  it  is 
further  found  that  the  changes 
hereinafter  set  forth  will  tend  to 
rffectuate  the  declared  policy  of  the  act. 

The  information  collection 
requirements  contained  in  this  final  rule 


have  been  submitted  to  the  Office  of 
Ittenagement  and  Budget  for  review 
under  section  3SOI(h)  of  the  Paperwork 
Reduction  Act  of  1980  f44  U.S.C  3504(h)) 
md  Innre  berai  approved  l^  ONffl  under 
OMB  Control  No.  OSftMXVl. 

List  of  Subjects  in  7  CFR  Part  981 

Marketing  agreements  and  orders. 
Almonds.  California. 

PART  9S>-ALMONDS  GROWN  M 
CAUFORNU 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Autlwtity:  Sees.  1-ia  48  Stat.  31.  as 

Amended  {7  U.S.C.  601-674). 

Subpart— Admlnl»ti  atK»  Rulet  and 
Regulations 

2.  Section  981.442(a)(&)  is  revised  to 
read  as  follows: 

§981.442    Quality  control 

(a)  *  *  * 

(5)  Meeting  the  disposition  obligation. 
Each  handler  shall  meet  its  disposition 
obligation  by  delivering  packer  pickouts, 
kernels  rejected  in  blanching,  pieces  of 
kernels,  meal  accumulated  in 
manufacturing,  or  other  material  ts 
crushers,  feed  manufacturers,  feeders,  or 
dealers  in  nut  wastes  on  record  with  the 
Board  as  accepted  users.  Handlers  shall 
notify  the  Board  at  least  72  hours  prior 
to  delivery:  Provided,  That  the  Board  or 
its  employees  may  Iess«i  this 
notification  time  whenever  it  determines 
that  tbe  72  hour  requirement  is 
impracticable.  The  Board  may  supervise 
deliveries  at  its  option,  bi  the  case  of  a 
handler  having  an  annual  total 
obligation  of  less  than  1,000  pounds, 
delivery  may  be  to  the  Board  m  lieu  of 
an  accepted  user,  in  which  case  the 
Board  would  certify  the  disposition  lot 
and  report  the  results  to  the  USDA.  For 
dispositions  by  handlers  with 
mechanical  sampling  equipment, 
samples  may  be  drawn  by  the  handler  in 
a  manner  acceptable  to  the  Board  and 
the  inspection  agency.  For  all  other 
dispositions,  samples  shall  be  drawn  by 
or  under  the  supervision  of  the 
inspection  agency.  Upon  approval  by 
the  Board  and  the  inspection  agency, 
sampling  may  be  accomplished  at  the 
accepted  user's  destination.  The  almond 
meat  content  of  each  delivery  shall  be 
determined  by  the  inspection  agency 
and  reported  by  the  inspection  agency 
to  the  Board  and  the  handler  and 
credited  to  the  handler's  disposition 
obligation  on  ABC  Form  8.  Deliveries 
containing  less  than  10  percent  almond 
meat  content  shall  not  be  credited 
against  the  disposition  obligation.  Each 
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handler's  disposition  obligation  shall  be 
satisfied  when  the  almond  meat  content 
of  the  material  delivered  to  accepted 
users  equals  the  disposition  obligation, 
but  no  later  than  ]uly  31,  succeeding  the 
crop  year  in  which  the  Obligation  was 
incurred. 


3.  In  S  981.474,  the  heading  and 
paragraphs  (a)  and  (b)  are  revised  and 
paragraph  (c)  is  added.  As  amended 
§  981.474  is  revised  to  read  as  follows: 

§981.474    Other  reports. 

(a)  Report  of  shipments  and 
commitments.  Each  handler  shall  report 
on  ABC  Form  25  the  following:  (1)  All 
shipments  of  almonds,  inshell  and 
shelled  and  by  classification  (domestic, 
and  export  by  countries  of  destination); 
and  (2)  all  commitments  (almonds  not 
shipped,  but  sold  or  otherwise 
obligated)  whether  domestic  contract, 
export  contract,  or  non-contract.  If  the 
destination  of  any  export  is  unknown  to 
the  handler,  he  shall  have  the  broker/ 
exporter  furnish  this  information  to  the 
Board.  In  support  of  this  report,  the 
handler  shall  keep  invoices  on  the 
shipments,  or  such  other  documentation 
as  may  be  acceptable  to  the  Board.  The 
reports  shall  be  filed  with  the  Board 
within  five  business  days  after  the  close 
of  each  month  of  the  crop  year. 

(b)  Report  of  export  sales.  At  the  time 
of  each  export  sale,  each  handler  shall 
report  it  to  the  Board  on  ABC  Form  18 
and  upon  delivery  into  export  shall 
report  this  on  ABC  Form  19.  If  any 
export  is  not  made  directly  by  the 
handler,  he  shall  send  the  ABC  Form  19 
to  the  broker/ exporter  and  request  him 
to  make  the  report  to  the  Board.  These 
forms  shall  include  the  number  and  type 
of  container,  net  weight,  variety  and 
whether  inshell  or  shelled,  time  of 
export  and  destination.  In  years  of 
minimum  export  prices  applicable  to 
reserve  almonds,  ABC  Form  19  shall 
include  the  grade  and  size,  the 
inspection  certificate  number,  the  price, 
and  any  terms  defining  the  price. 
Whenever  export  shipments  are 
included  with  domestic  shipments  in  the 
estimated  trade  demand  for  a  crop  year, 
this  paragraph  shall  not  apply. 

(c)  Custom  processing  report. 
Handlers  shall  submit  to  the  Board,  by 
the  15th  of  each  month,  a  report  of  all 
persons  or  firms,  including  growers,  for 
whom  they  have  custom  processed 
almonds  which  have  not  been  reported 
in  the  handler's  report  of  almonds 
received,  ABC  Form  1.  The  report  shall 
list  the  name,  address,  number  of 
pounds  processed  and  returned  to 
owner,  date(s}  on  which  the  processing 
was  accomphshed,  and  the  date(s)  on 


which  almonds  were  returned  to  the 
owner.  The  Board  may  exempt  reporting 
on  small  quantities  of  custom  processed 
almonds  if  it  determines  that  the 
exemption  is  consistent  with  other  order 
requirements  and  will  not  interfere  with 
its  compliance  activities. 

Dated:  November  12, 1985. 
Thomas  R.  Qatk. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[PR  Doc.  85-27493  Filed  11-19-85;  8:45  am] 

BILLINO  CODE  S41»-(»-ll 

Rural  Electrification  Administration 
7  CFR  Part  1736 

Electric  Standards  and  Specifications 

AQENCV:  Rural  Electrification 
Administration,  USDA. 
AcnON:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  Part  1736  by  adding  S  §  1736.10- 
1736.70.  The  final  rule  se^s  forth  the 
rules  and  procedures  to  be  followed  by 
REA  and  manufacturers  when  REA 
acceptance  is  being  sought  for  material 
and  equipment  items  for  general  use  by 
REA  borrowers.  Currently,  this  material 
is  set  forth  in  REA  Bulletin  44-7, 
"Acceptance  of  Standards, 
Specifications,  Drawings,  Materials  and 
Equipment,  and  Timber  Inspection 
Programs  and  Agencies."  The  purpose  of 
this  final  rulemaking  action  is  to  codify 
the  regulations  and  to  coordinate  with 
S  1736.97  of  this  Part  in  providing  for  the 
cessation  of  listing  of  timber  treating 
companies  and  timber  inspection 
agencies.  REA  Bulletin  44-7  is  hereby 
rescinded  by  this  action. 
EFFECTIVE  DATE:  November  20. 1985. 
FURTHER  INFORMATION  CONTACT  Mr. 

Edmond  W.  Overstreet,  Chief, 
Distribution  Branch,  Engineering 
Standards  Division,  Rural  Electrification 
Administration,  Room  1270-S, 
Washington,  DC  20250-1500,  telephone 
(202)  382-9088.  The  Final  Impact 
Statement  describing  the  options 
considered  in  developing  this  final  rule 
and  the  impact  of  implementing  each 
option  is  available  on  request  from  Mr. 
Overstreet  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  etseq.),  the 
Rural  Electrification  Administration 
(REA)  hereby  amends  7  CFR  Part  1736, 
Electric  Standards  and  Specifications, 
by  adding  sections  which  will  provide 
rules  and  procedures  to  be  foHowed  for 


REA  acceptance  of  standards  and 
specifications  and  for  material  and 
equipment  items  for  use  on  REA 
borrowers'  electric  systems.  These  rules 
were  previously  contained  in  REA 
Bulletin  44-7,  "Acceptance  of  Standards, 
Specifications,  Dravdngs,  Materials  and 
Equipment,  and  Timber  Inspection 
Programs  and  Agencies."  This  action 
includes  several  minor  changes  and 
clarifications.  This  final  action  has  been 
reviewed  in  accordance  with  Executive 
Order  12291,  Federal  Regulation.  The 
action  will  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  miUion  or  more; 
(2)  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies,  or  (3)  result  in 
significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity  and,  therefore,  has  been 
determined  to  be  "not  major."  This 
action  does  not  fall  within  the  scope  of 
the  Regxilatory  Flexibility  Act  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  reporting  and  recordkeeping 
provisions  that  are  included  in  this  final 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
imder  docket  Number  0572-0077. 

Final  rule,  supporting  documentation 
and  comments  received  by  REA 
concerning  the  proposed  rule  shall  be 
available  for  public  inspection  at  the 
above  location  from  8:15  a.m.  to  4:45 
p.m..  Monday  through  Friday,  excluding 
holidays. 

Background 

The  Rural  Electrification 
Administration  (REA)  maintains 
regulations  pertaining  to  design  and 
construction  of  electric  power  systems 
for  REA  electric  borrowers.  REA  is 
codifying  these  regulations,  which  are 
presently  contained  in  REA  bulletins 
listed  in  Appendix  A  of  7  CFR  Part  1701. 
The  regulations  for  system  design  and 
construction  will  be  contained  in  7  CFR 
Chapter  XVII.  Part  1736,  Electric 
Standards  and  Specifications,  will 
contain  rules  and  procedures  to  be 
followed  by  REA,  its  borrowers  and 
manufacturers,  for  REA  acceptance  of 
material  and  equipment  items  for 
general  use  by  REA  borrowers. 

REA  uses  existing  voluntary 
standards  wherever  they  are  practical 
for  use  on  rural  electric  systems; 
however,  where  there  are  no  standards, 
or  where  the  existing  standards  are  not 
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appropriate  for  REA's  tyuque 
requireoieiits.  REA  develops  stendeids 
and  spedficatkMU  of  its  o«vn.  Part  1736 
wiil  contain  the  REA  standanift  and 
specifications.  Section  1736.S7  lisU 
standards  and  specifications  which 
have  been  incorporated  by  reference. 
Pari  1736  will  aiso  contain  sections 
which  will  set  out  the  text  of 
spedficationg  fior  certain  other  items  of 
material  and  equipment  These  complete 
specifications  will  be  published  at  a 
later  date.  CoDstniction  standards  and  - 
material  axul  equipment  specifications 
ensure  uniform  q«iality  and  performance 
of  system  components  and  limit  the  total 
cost  of  construction  and  operation  of  the 
resulting  electric  power  system. 

REA  hereby  revises  these  rules  in 
coordination  with  a  separate  revision  of 
the  timber  program  specifications  by 
eliminating  the  REA  listing  of  timber 
treating  plants  and  independent 
inspection  agencies.  Although  REA  wrill 
no  longer  list  timber  plants  and 
inspection  agencies.  REA  borrowers  will 
be  required  to  select  timber  products  in 
compliance  with  REA  timber 
spedfications.  A  proposed  rule,  7  CFR 
Part  1736,  covering  the  timber 
spedfications  appeared  on  page  2115, 
Vol  49.  No.  12,  of  the  Federal  Register 
(January  18. 19M). 

This  final  rrrie  will  also  estabKsk  a 
one-year  fimit  on  the  technical 
acceptance  of  nondomegtfc  matertals 
and  equipment  fnondomestic  items  are 
items  whkb  do  not  qualify  as  dofneslic 
products  pwsnant  to  REA  "Buy 
American   reqwrement. 

Hie  foUowing  options  were 
considered  before  this  action  was  taken: 
(a)  Codify  rules  m  CFR  leavii^  ndes 
unchanged,  (b)  revise  the  rules  as 
outlined  above,  (c)  leave  bulletins 
unchanged. 

A  Notice  of  ftopused  Rnlemaking  was 
published  in  die  Faderri  Rogislnr  March 
9, 1961  VoL  4B,  No.  46.  pages  8833-8637. 
Interested  parties  were  ^ven  (60)  days 
in  which  to  express  their  caoMnents  as 
the  proposed  rale.  However,  comments 
received  after  sixty  (6(H  days  were  also 
considered. 

The  following  coaunents  were 
received  and  rnolved. 

Comment  tt  was  soggested  that  the 
proposed  rule  should  be  redrafted  in 
terms  of  recommenda  tions  set  forth  by 
the  National  Bureau  of  Standards 
(Federal  Ra^ater,  VoL  49.  No.  32. 
February  15. 1984.  page  5792).  This 
would  have  required  independent  third 
party  certification  of  test  results  before 
items  could  be  listed  in  Bulletin  43-5, 
List  of  Materials  Acceptable  for  Use  on 
Systems  of  REA  Electrification 
Borrowers  (List  of  Materials). 
Response:  It  was  decided  that 


requiring  third  party  certification  wovld 
be  an  HBBecessary  burden  on 
Bianalacturefs^  REA  accepts  self- 
certified  lest  data  as  well  as 
certifications  from  independent 
laboratories.  This  allows  Oexibihty  to 
manufacturers  that  have  data  availaUe 
from  their  own  testing  programs.  We 
know  of  no  reason  to  chaage  this,  and 
we  have  no  basis  for  ceasing  to  accept 
self-certified  manufacturer  test  data. 

Comment  It  was  saggested  that  REA 
electric  borrowers  should  have  more 
fiexibility  to  use  unlisted  items. 

Response:  REA  recognizes  that  in 
certain  special  cases  it  iMy  be 
necessary  to  use  items  which  are  not 
listed  in  the  List  of  Materials.  Section 
1736J0{c]  provides  that  borrowers  may 
request  case-by-case  approval  of 
unlisted  items  of  material  and 
equipment.  If  the  bociowers  were  given 
the  choice  to  use  unlisted  items  without 
regard  to  the  need,  it  would  eKmimite 
the  major  advantages  of 
standardization,  and  could  reduce  the 
qualHy  of  construction  on  systems  of 
REA  borrowers. 

Comment  It  was  suggested  that  REA 
should  allow  more  than  one  item  of  a 
particular  type  of  material  or  equipment 
to  be  listed  by  each  manufacturer. 
(Multiple  listings  ate  not  presently 
permitted.) 

Respotae:  If  audtiple  Hstings  were 
allowed,  the  List  of  Materials  would 
become  a  catalog  oi  all  manafactured 
material  with  little  regard  for  the  unique 
needs  of  rural  electric  systems.  It  would 
be  more  expensive  to  REA  borrowers, 
material  distributors  and  material 
manufacturers,  since  they  would  have  to 
keep  larger  inventories  with  many 
duplicate  items  due  to  the  lack  of 
standardization.  The  cost  of  mamtaining 
the  List  of  Materials  would  also  increase 
and  would  be  reflected  in  the  cost  of  the 
List  of  Materials  to  users. 

REA  has  received  other  comments 
regarding  the  changes  in  the  timber 
spedficatjon  and  these  comments  are 
covered  in  the  ftnal  infract  statement 
and  final  rule  that  will  be  poblished 
separately  in  the  Federal  Register  for  the 
timber  specification. 

In  view  of  the  above,  7  CFR  Part  1736, 
Electric  Standards  and  Specifications,  is 
hereby  amended  as  follows; 

1.  The  authority  dtation  for  7  CFR 
Part  1736  continues  to  read: 

Authority:  7  ILS.Q  901  et  seq^  7  U3.C.  1821 
etaeq. 

2.  The  table  of  contents  is  amended  by 
adding  the  following  entries: 


PART  17aS-€LECTRIC  STANOiMIOS 


Sec 

1738.10    General  purpose  and  scop& 

1738.20    EstablishineBt  of  standards  and 

specfficalions. 
1736.30    Inclusion  of  an  item  for  liatfng  or 

technical  acceptance. 
1 736.40    Procedure  for  sabsiiuiaa  af  a 

pro{ta5»L 
173&^    Removal  ctf  an  iten  from  listiag  or 

technical  acceptance. 
1738.60    List  of  materials  and  equipment 
1736.70    ProcuremcBt  of  ■aterials. 

3.  Sections  1736.10  through  173&70  are 
added  to  read  as  follows: 

§  1798.t0    Goneraf  porpose  ami  scope. 

(a)  The  requirements  of  this  part  are 
based  on  contractural  provisions 
between  REA  and  the  organizations 
which  receive  financial  assistance  from 
REA. 

(b)  REA  will  establish  certain 
specifications  and  standards  for 
materials,  equipment,  and  construction 
units  that  will  be  acceptable  for  REA 
financial  assistance  for  the  electric 
program.  Materials  and  equipment 
purchased  by  the  electric  borrowers  or 
accepted  as  contractor-fumished 
material  must  conform  to  REA 
standards  and  specifications  where  they 
have  been  established  and.  if  inchided 
in  REA  Bulletin  43-5.  "Ust  of  Materials 
Acceptable  for  Use  on  Systems  of  REA 
Electrification  Borrowers"  (List  of 
MaterialsX  mu^t  be  selected  from  that 
list  or  must  have  received  technical 
acceptance  from  REA.  REA.  through  its 
TeclHucal  Standards  Committees,  will 
evaluate  certain  materials,  equipment 
and  construction  units,  and  wiil 
determine  acceptance. 

§  1 738.20    Estat>Hstiment  of  standafds  and 
speclWeatlows. 

(a)  National  and  Other  Standards. 
REA  will  utilize  standards  of  national 
standardizing  groups,  such  as  the 
American  National  Standards  Institute 
(ANSI),  American  Wood  Preservers" 
Association  (AWPA).  the  various 
national  engineering  societies  and  the 
National  Electric  Safety  Code  (NESC),  to 
the  greatest  extent  practical  When 
there  are  no  national  standards  or  when 
REA  determines  that  the  existing 
national  standards  are  not  adequate  for 
rural  electric  systems.  REA  will  prepare 
standards  for  material  and  equipment  to 
be  used  on  systems  of  electric 
borrowers.  REA  standards  and 
^ecifications  will  be  codified  or  listed 
in  S  1736.97,  Incorporation  by  Reference 
of  Electric  Standards  and  Specifications. 
REA  will  also  prepare  specifications  for 
materials  and  equipment  when  it 
determines  that  such  specifications  will 
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result  bi  rmtuoed  costs,  improved 
malerwis  and  eqaifniieirt,  or  in  the  mere 
effective  use  of  engineering  services. 

(b)  Denatkuu  firom  Standank,  No 
member  of  the  IffiA  staff  witl  be 
permitted  to>authorize  deviations  from 
the  standasi  spedficattons,  or  to 
establish  or  change  the  technical 
standards,  or  to  authorize  the  use  of 
items  that  have  not  received  acceptance 
by  the  Technical  Standards  Conmuttees, 
except  as  provided  for  under  S  1738.70. 
or  by  authorization  and/or  delegation  of 
authority  by  the  Administrator  of  RBA. 

(c)  Category  of  Items.  Items  appearing 
in  the  List  of  Materials  are  Hsted  by 
categories  of  generic  items  which  are 
used  in  R£A  construction  standards 
incorporated  by  reference  in  5  1736.97. 
REA  will  establish  and  define  these 
categories  and  will  estabbah  all  criteria 
for  acceptability  within  these  categories. 

§  1736.30    Inclusion  of  an  Item  for  Ustbig  or 
tactmical  accaptanca. 

(a)  Scope.  REA,  throu^  its  Technical 
Standards  Committees  "A"  and  "B"  will 
determine  the  acceptability  of  certain 
standards,  standard  specifications, 
standard  drawings,  and  items  of 
materials  and  equipment  to  be  used  in 
transmission,  distribution  and  general 
plant  (excluding  office  equipment,  tools, 
and  work  equipment,  and  consumer- 
owned  electric  wiring  facilities). 

(b)  Addresses  of  Committees.  The 
address  of  Tedinical  Standards 
Committee  "A"  is:  Chairman,  Technical 
Standards  Committee  "A"  (Electric), 
Rural  Electrification  Administration, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250-1500.  The 
address  of  Technical  Standards 
Committee  "B"  is:  Chairman,  Technical 
Standards  Committee  "B"  (Electric), 
Rural  Electrification  Acfaninistration, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250-1500. 

(c)  Review  by  Technical  Standards 
Committee  "A  ".  All  proposals  for  listing 
a  product  in  the  List  of  Materials  must 
be  addressed  to  Technical  Standards 
Committee  "A."  This  committee  will 
consider  all  proposals  made  by  sponsors 
of  specifications,  drawings,  materials,  or 
equipment  in  categories  for  which  REA 
has  established  criteria  for 
acceptabiHty.  A  sponsor  may  be  a 
manufacturer,  supplier,  contractor  or 
any  other  person  or  organization  which 
has  made  an  application  for  listing  or 
has  requested  an  action  by  the 
committee.  Committee  "A"  will  consider 
all  relevant  information  presented  in 
determining  whether  an  item  should  be 
accepted  by  Technical  Standards 
Cononittee  "A."  Formal  rules  of 
evidence  and  procedure  shall  not  apply 
to  proceedings  before  this  committee. 


(d)  Aetkm  by  Tedinical  Staiithinh 
Committee  "A  ".  (1)  CommHtee  "A"  may 
take  one  of  the  foRowior  actions: 

(i)  Accept  an  Hera  forlstlnf  wfthont 
condition*  (domestic  fteras  onljr). 

(if)  Refect  an  ttera  (domestic  or 
nondomestic},* 

(iil)  Accept  m  item  fm'  listing  wift 
conditions  (doneetfc  iteina  only), 

(iv)  Table  an  item  for  a  time  period 
sufficient  to  allow  the  sponaor  to  be 
notified  and  furnish  additional 
information  (domestic  or  nondomestie), 

(v)  Grant  technical  acceptance  with  or 
without  conditions  for  a  period  of  one 
year  fit)m  the  date  of  notificati<ui  by 
REA  (nondomestic  items  only). 

(2)  All  committee  decisions  regarding 
the  actions  listed  above  must  be 
unanimous.  If  the  vote  is  not  unanimous, 
the  item  shall  be  referred  to  Technical 
Standards  Committee  "B."  Written 
notice  of  Technical  Standards 
Committee  "A's"  decision,  stating  die 
basis  for  the  decision,  will  be  provided 
to  the  sponsor. 

(3)  Items  accepted  witfiout  conditions 
l^  the  Technical  Standards  Conmiittees 
will  be  considered  to  be  accepted  on  a 
general  basis.  No  restrictions  as  to 
quantity  or  apjidication  will  be  placed  on 
items  whidi  have  received  general 
acceptance.  Items  accepted  subiect  to 
certain  conditions,  such  as  limited  use  to 
gain  service  experience,  or  limited  use 
appropriate  to  certain  areas  and 
conditions,  will  be  considered  to  be 
accepted  on  a  conditional  basis.  The 
conditions  wiH  be  dted  as  a  part  of  the 
listing  provided  for  in  i  1730.60,  or  as 
part  of  the  technical  acceptance  for 
nondomestic  items. 

(e)  Appeal  to  Techaicai  Standards 
Committee  "B".  A  spoosor  may  request 
a  review  of  an  adverse  decision  by 
Technical  Standards  Committee  "A" 
within  ten  (10)  days  of  notification  of 
such,  decision  by  submitting  a  letter 
requesting  such  review  to  Techiucal 
Standards  Committee  "B"  (Electric). 

(f)  Action  by  Technical  Standards 
Committee  "B".  Committee  "B"  may 
take  any  of  the  actions  listed  for 
Committee  "A"  in  Section  173a30d. 
However,  for  a  Committee  "B"  action  to 
be  effective  it  must  be  by  majority  vote. 
Failure  to  obtain  a  majority  on  one  of 
the  proposed  actions  shall  mean  that  the 
product  will  not  be  listed  or  accepted. 
Committee  "B's"  determination  shall  be 
based  on  the  record  developed  before 
Committee  "A"  and  such  additional 
information  as  Committee  "B"  may 
request.  Formal  rules  of  procedure  and 
evidence  shall  not  apply  to  proceedings 


before  Committee  ll."  Written  notice  of 
Committee  "B's"  decision,  stating  the 
basis  of  the  decision,  will  be  provided  to 
the  sponsor. 

(g)  Appeal  to  the  Adauoistrator.  b  (he 
event  of  an  advene  decision  by 
ComoMttae  "B»"  the  sponsor  may.  wi&in 
ten  (10)  days  of  notification  of  audi 
dgcisioa.  request  a  review  of  tUa 
decision  by  sabinitti^  a  latter  to  the 
Adminiateator  revesting  anch  a  review. 

(h)  Change  in  Deeign.  RBA  ««^~f'*»~T 
of  an  item  will  be  conditionad  oa  tiw 
onderstanding  that  no  dcsipi  dwnges 
(material  or  dimenskms)  affscliBg  the 
qaabty.  strengdi,  or  electrical 
characteristics  of  die  item  shad  be  made 
without  prior  wmctir renew  of  Technical 
Standanis  Comnittee  "A." 


S  1736.40 


iota 


(a)  Written  Heqaeet  Conaideratfon  of 
an  item  of  material  or  equipment  will  be 
obt^ied  by  the  vpotmor  thiou^  the 
saboHsaion  of  a  written  request  in  an 
original  and  fire  copies  addressed  to  fte 
Chaiman,  Technical  Standards 
Comnittee  "A"  (Electric).  The  letter 
must  include  die  catalog  nmnber  or 
other  identifying  mrariwr  or  code  as  wefl 
as  a  desertpfion  of  the  item.  In  the  event 
tha<  an  item  being  submitted  is  also 
intended  for  conaideration  by  Technical 
Standards  Committee  "A"  (Telephone), 
a  separate  request  must  be  made  to  the 
telephone  comndttee.  (See  Part  1772  of 
this  chapter). 

(b)  Technical  and  Perfdnaamce  Data. 
Six  copies  of  the  specification  al 
manu&cture.  drawings  and  teat  data 
must  be  submitted  to  the  committee.  Six 
copies  of  the  performance  history  shall 
also  be  submitted  imless  REA 
detenntnes  that  such  performance 
history  is  not  reasonably  available. 

(c)  Sample.  One  sample  of  the  item 
must  be  submitted  to  the  rKairmati, 
Technical  Standards  Committee  "A," 
unless  REA  waives  the  requireraente  of 
the  sample.  In  case  of  large,  bulky  or 
extremely  heavy  sarafrfes,  the  sponsor 
should  contact  the  Chairman,  Technical 
Standards  Committee  "A"  (Electric),  at 
the  above  address,  before  any  sample  is 
shipped. 

(d)  Action  on  Proposal.  REA  will 
inform  a  sponsor  of  the  action  taken  on 
the  sponsor's  proposal 


S  1736.50 

orl 


of  an  Nam 


■  Nondomistic  items  are  itanu  which  do  n«( 
qualify  as  domeslic  products  pursuant  to  REA  "Buy 
American"  requiremenL 


(a)  Removal  Actions.  An  item  of 
material  or  equipment  may  be  removed 
from  the  listing  or  technical  acceptance 
in  accordance  with  the  following 
procedures  upon  determination  that  the 
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item  is  unsatisfactoiy  or  has  been 
misrepresented  to  the  owner  or  REA. 

(b)  Notification  by  the  Convnittee. 
The  sponsor  of  an  item  of  material  or 
equipment  will  be  notified  in  writing  of 
a  proposal  to  remove  such  item  firom  the 
listing  or  technical  acceptance. 

(c)  Supplemental  Information.  Within 
ten  (10)  days  of  receipt  of  such 
notification,  the  sponsor  may  submit  to 
Committee  "A"  a  letter  expressing  the 
sponsor's  intent  to  submit  written 
supplemental  technical  information 
relevant  to  Committee  "A's" 
determination.  The  sikinsor  must  submit 
such  information  within  twenty  (20) 
days  from  the  submission  of  its  letter  to 
Committee  "A."  Committee  "A"  will 
have  the  discretion  of  making  a  decisimi 
following  the  expiration  of  the  time 
periods  provided  in  this  paragraph. 

(d)  Review  by  the  Tedmical 
Standards  Committee  "A  ".  Committee 
"A"  will  consider  all  relevant 
information  presented  in  determining 
whether  an  item  should  be  removed 
from  the  Usting  or  technical  acceptance. 
Formal  rules  of  evidence  and  procedure 
shaU  not  apply  to  proceedings  before 
Technical  Standards  Committee  "A." 

(e)  Action  by  the  Technical  Standards 
Committee  "A".  Committee  "A"  may 
take  one  of  the  following  actions: 

(1)  Order  the  immediate  removal  of 
the  item  fit)m  the  listing,  or  technical 
acceptance. 

(2)  Condition  the  item's  continued 
listing,  or  technical  acceptance, 

(3)  Recommend  a  basis  of  setdement 
which  will  adequately  protect  the 
interest  of  the  Government,  or 

(4)  Delay  the  effectiveness  of  its 
decision  for  a  time  period  sufficient  to 
allow  the  sf>onsor  to  appeal  to  Technical 
Standards  Committee  "B." 

All  committee  "A"  decisions  regarding 
the  actions  listed  above  must  be  by 
unanimous  vote.  If  the  vote  is  not 
unanimous,  the  item  will  be  referred  to 
Technical  Standards  Committee  "B." 

Written  notice  of  Technical  Standards 
Committee  "A's"  decision,  stating  the 
basis  for  the  decision,  will  be  provided 
to  the  sponsor. 

(f)  Additional  Opportunity  to  Present 
Information.  At  the  request  of  the 
sponsor,  REA  may  afford  additional 
opportunity  for  consideration  of  relevant 
information.  Such  additional  opportunity 
may  include,  without  limitation,  a 
meeting  between  REA  and  the  sponsor 
in  such  a  forum  that  REA  may 
determine.  In  making  this  decision,  REA 
will  consider,  among  other  things,  the 
best  interests  of  REA,  its  borrowers,  and 
the  sponsor,  and  the  best  manner  to 
develop  sufficient  information  relating 
to  the  proposed  action. 


(g)  Appeal  to'the  Technical  Standards 
Committee  "B".  WiUiin  ten  (10)  days  of 
notification  of  Committee  "A's" 
decision,  a  sponsor  may  appeal  in 
writing  to  Technical,  Standards 
Committee  "B"  to  review  Committee 
"A's"  decision,  specifying  the  reasons 
for  such  a  request.  Committee  "B's" 
determination,  in  response  to  such 
request,  shall  be  based  on  the  record 
developed  before  Committee  "A"  and 
such  additional  information  as 
Committee  "B"  may  request.  Formal 
rules  of  precedure  and  evidence  shall 
not  apply  to  proceedings  before 
Committee  "B." 

(h)  Action  by  Technical  Standards 
Committee  "B".  Committee  "B,"  by 
majority  vote,  may  take  one  of  the 
following  actions: 

(1)  Order  the  immediate  removal  of 
the  item  from  listing,  or  technical 
acceptance, 

(2)  Condition  the  item's  continued 
listing,  or  technical  acceptance, 

(3)  Recommend  a  basis  of  setdement 
which  adequately  protects  the  interests 
of  the  Government,  or 

(4)  Delay  the  effectiveness  of  its 
decision  for  a  time  period  sufficient  to 
allow  the  sponsor  to  appeal  to  the 
Administrator  of  REA. 

Failure  to  obtain  a  majority  vote  on  any 
of  the  above  actions  shall  mean  that  the 
product  will  continue  to  be  listed  or 
accepted. 

Written  notice  of  Committee  "B's" 
decision  stating  the  basis  of  the  decision 
will  be  provided  to  the  sponsor. 

(i)  Appeal  to  the  Administrator. 
Within  ten  (10)  days  of  the  receipt  of 
Committee  "B's"  decision,  a  sponsor 
may  appeal  to  the  Administrator  to 
review  Conmiittee  "B's"  decision.  If  an 
appeal  is  made,  the  sponsor  shall  submit 
a  written  request  to  the  Administrator, 
Rural  Electrification,  Room  4053,  South 
Building,  U.S.  Department  of 
Agricuihire,  Washington,  D.C.  20250- 
1500  specifying  the  reasons  to  request 
reconsideration.  The  Administrator  will 
have  the  option  to  decline  the  request,  in 
which  case  the  decision  of  Committee 
"B"  shall  stand.  If  a  review  is  granted, 
the  determination  by  the  Administrator 
or  the  Administrator's  designee  shall  be 
based  on  the  record  developed  before 
Committee  "A"  and  Committee  "B"  and 
such  additional  information  as  the 
Administrator  may  request.  Formal  rules 
of  procedure  and  evidence  shall  not 
apply  to  the  actions  of  the 
Administrator. 

(j)  Action  by  the  Administrator.  The 
Administrator  may  take  one  of  the 
following  actions: 


(1)  Order  the  immediate  removal  of 
the  item  from  the  listing,  or  technical 
acceptance, 

(2)  Condition  its  continued  listing,  or 
technical  acceptance,  or 

(3)  Recommend  a  basis  of  settlement 
which  adequately  protects  the  interests 
of  the  Government. 

Written  notice  of  the  Administrator's 
determination,  stating  the  basis  for  the 
decision,  will  be  provided  to  the 
sponsor. 

The  Administrator's  actions  are  final. 

§1736.60    Ust  Of  matsrlals  and  equipment 

(a)  General.  Those  items  of  material 
or  equipment  accepted  by  Technical 
Standards  Conunittee  "A"  or  "B."  with 
the  exception  of  technically  accepted 
nondomestic  items,  will  be  listed  in  the 
List  of  Materials.  Items  which  do  not 
qualify  as  domestic  products  may  be 
accepted  on  a  technical  basis  only 
(technical  acceptance)  for  a  period  of 
one  year  as  provided  in  S  1736.30(c)(1) 
and  will  not  be  included  in  the  List  of 
Materials. 

(b)  Publishing  and  Revisions.  REA 
will  reissue  the  List  of  Materials  every 
year,  dated  July,  and  issue  supplements, 
if  needed,  dated  October,  January,  and 
April  of  every  year.  An  REA  office  copy, 
which  is  the  official  current  copy,  of  the 
List  of  Materials,  will  be  updated  every 
time  changes  are  made  by  the  Technical 
Standards  Committees. 

(c)  Dual  Listings.  REA,  through  its 
Technical  Standards  Committees,  will 
accept  for  listing  only  one  item  of  a 
particular  type  of  material  or  equipment 
for  each  manufacturer.  If  a  manufacturer 
submits  an  item  to  perform  the  identical 
function  of  a  listed  item,  REA,  through 
its  Technical  Standards  Conmiittees, 
may  accept  that  item  and  remove  the 
one  previously  listed.  REA  will  list  only 
new  items  of  material  and  equipment  in 
the  List  of  Materials.  Used  items  will  not 
be  considered  for  listing. 

§  1736.70    Procurement  of  materials. 

(a)  By  Owner.  When  purchasing  the 
type  of  materials  included  in  the  List  of 
Materials,  REA  borrowers  shall 
purchase  only  materials  listed  in  the  List 
of  Materials,  or  materials  which  have  a 
current  technical  acceptance  by  REA 
and  meet  the  "Buy  American" 
requirement. 

(b)  By  Contractor.  When  performing 
work  for  an  REA  borrower,  contractors 
shall  supply  only  items  from  the  general 
acceptance  pages  of  the  List  of 
Materials,  or  obtain  the  borrower's 
concurrence  prior  to  purchase  and  use 
of  a  technically  nondomestic  item  or  any 
item  listed  on  a  conditional  basis. 


Padenl 


(c)  Procurememt  (^  IMistsd  Items.  (1) 
The  borrower  shall  request  prior 
approval  from  REA  for  use  of  an  item 
that  does  not  faU  ii  categories 
established  by  REA  id  tha  list  of 
Materials  ferwfaicfa  acceptability  has 
been  esteblished  by  the  Technical 
Standards  Coiranittees. 

(2)  REA  will  also  deteimine,  on  a 
case-by-case  basis,  whether  to  allow 
use  of  aa  unlisted  item  in  emei^ency 
situations  and  for  experimental  use  or  to 
meet  a  specific  need.  For  purposes  of 
this  Part  1736,  an  emergency  shall  mean 
a  situation  wherein  the  supply  of  listed 
material  and  equipment  ftom  the 
industry  is  not  readily  available,  or  the 
standard  designs  are  not  applicable  to 
the  borrower's  specific  problem  under 
consideration. 

(3)  REA  will  make  arrangements  for 
test  or  experimental  use  of  newly 
developed  items  requiring  limited  tfial 
use.  REA,  working  with  the  borrower 
and  the  manufacturer,  will  establish  test 
locations  for  the  items  to  facilitate 
installation  and  observation. 

List  of  Subjects  in  7  CFR  Part  1736 

Electric  utilities,  Engioeering 
standards. 

Dated;  November  a  1985. 
lack  Van  Matk. 

A  cting  A  dministrator. 

(FR  Doc.  85-278«l  Filed  11-19-85:  8:45  am} 
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7  CFR  Part  1736 

Electric  Standards  and  Spectficattons 

agency:  Rural  Electrification 
Administration.  USDA. 
action:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  amends  7  CPU 
Part  1738,  Electric  Standards  and 
Specifications,  by  revising  REA  Bulletin 
50-17(DT-6B),  REA  Specification  for 
Wood  Crossarms  (Solid  and  Laminated), 
Transmission  Timbers  and  Pole  Keys; 
and  REA  Bulletin  50-18{I>T-5C),  REA 
Specification  for  Wood  Poles,  Stubs  and 
Anchor  Logs.  These  two  bulletins 
contain  the  REA  specifications  for 
timber  products  to  be  purchased  by  REA 
borrowers.  The  main  changes  are:  (1) 
Eliminate  the  REA  list  of  acceptable 
timber  treating  plants  and  acceptable 
timber  inspection  agencies:  (2)  extend 
the  provisions  of  the  Quality  Assurance 
Plan  that  presently  apply  to  poles  so 
that  they  also  apply  to  crossarms:  and 
(3)  permit  at  the  option  of  and  with 
specific  acceptance  by  borrowers,  the 
sulfate  formulations  of  chromated 
copper  arsenate  (CCA).  These  changes 


place  Bore  responeibiKty  lor  SMoring 
qu^tjr  of  timber  products  on  tlK 
"  borrowers. 

REA  also  amends  7  CFR  Fart  1738, 
Electric  Staadards  and  Spcdficatkais. 
by  issuing  a  new  REA  Bultelki  S0-Z4 
(DT-19).  REA  SpectficatieR  for  Quality 
Control  and  Inspection  of  Timbo* 
Products.  This  new  buHetin  contanis 
material  which  is  curraidy  contained  in 
REA  Btdetin  44-4.  "Quality  Control  and 
Inspection  of  Timber  Producte,"  which 
was  previotisly  af^iroved  far 
incorporation  by  reference.  Tlie  main 
change  ia  this  publication  is  to 
coordinate  with  the  changes  in  the 
timber  treatemnt  spedfications  by 
eliminating  ttie  REA  lists  of  acceptable 
timber  treatirjg  plants  and  of  acceptable 
timber  inspection  agencies. 

REA  Bulletin  44-4  is  rescinded  by  this 
action. 

EFFECTIVE  DATE:  November  B.  1985.  The 
incorporation  by  reference  of  the 
publicatims  mentioned  in  tibis  rule  has 
been  approved  by  the  Director,  Office  of 
the  Federal  Register,  effective  November 
6.1985. 

Producers  currently  producing 
material  for  reserve  treated  stock  for 
REA  borrowers  shall  be  allowed  to 
supply  such  Biaterial  to  borrowers  imtil 
December  31, 1985.  without 
acknowledgement  from  REA  on  their 
intent  to  treat  material  for  reserve  stock. 
This  will  allow  an  orderly  phase-in  of 
the  new  poHcy.  Any  producer  cunently 
not  producing  reserve  treated  stock  shall 
notify  REA  and  receive 
acknowledgement,  as  specified  in 
Bulletin  50-18.  before  borrowers  are 
allowed  to  purchase  their  reserve 
treated  stocL 

As  of  March  1, 1986,  borrowers  shall 
purchase  reserve  treated  stock  only 
from  producers  that  have  received 
acknowledgement  from  REA  on  their 
intent  to  treat  material  for  REA 
borrower  reserve  stock.  Producers  are 
encouraged  to  contact  REA  well  in 
advance  of  the  date  to  ensure  their 
acknowledgement  is  received  before 
March  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  H.  Robert  Lash,  Transmission  and 
Timber  Specialist.  Engineering 
Standards  Division,  Rural  Electrification 
Administration,  Room  1263-S, 
Washingtoa  DC  20250,  tdephone  (202) 
382-9098.  The  Final  Impact  Statement 
describing  the  options  considered  in 
developing  these  rules  and  the  faapact  of 
implementing  the  chosen  option  are 
available  on  request  from  Mr.  Lash  at 
the  above  address. 


SUPaLEMENTARV  owoRMATiON:  Pursuant 
to  the  Rural  Electrification  Act  of  1936, 
as  amended  (7  U.S.C.  901  et  seg.),  the 


Raral  Bectrificatkni  Administration 
(REA)  is  amending  7  CFR  Part  1738k 
Electric  Standards  and  Specifications, 
by  revising  REA  Bulletin  SO-lTfUTSB). 
REA  Spectiftcatwn  for  Wood  Crossarms 
(Solid  and  Lamineted).  Transmission 
Timbers  and  Me  Keys:  and  REA 
Bulletin  50-ie(DT-5C),  REA 
Specificatioa  for  Wood  Poles,  Stubs  and 
Anchor  Logs.  REA  also  is  amentfing  7 
CFR  Part  1738.  Electric  Standards  and 
Specifications,  by  issuing  a  new 
specification,  REA  Bulletin  50-24(DT- 
19),  REA  Specification  for  QnaKty 
Control  and  Inspection  of  Thnber 
Products.  This  action  has  been  reviewed 
in  accordance  with  Executive  Order 
12291,  Federal  Regulation.  The  action 
will  not  (1)  Have  an  annual  effect  on 
the  economy  of  $100  milfion  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  indiridnal 
industries.  Federal,  state  or  local 
government  agencies;  or  (3)  result  In 
significant  adverse  effects  on 
competition,  onployment  investment  or 
productivity,  and,  therefore,  has  been 
determined  to  be  "^ot  major."  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act  This 
program  is  listed  m  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  reporting  and 
recordkeeping  provisions  that  ara 
included  in  this  final  rule  have  been 
approved  by  OMB  (OMB  Na  0573-0076, 
expiration  date  March  31, 1987). 

Backgrotmd 

The  Rural  Electrification 
Administration  (REA)  maintains  a 
system  of  bulletins  that  contains 
construction  standards  and 
specifications  for  materials  and 
equipment  which  are  applicable  to 
electric  system  facilities  constructed  by 
REA  electric  borrowers  in  accmdance 
with  the  REA  loan  contract.  These 
standards  and  specifications  contain 
REA's  requirements  for  construction 
units  and  material  items  and  equipment 
units  commonly  used  in  REA  electric 
borrowers'  systems.  REA  Bulletin  50- 
17(DT-5B).  REA  Specification  for  Wood 
Crossarms  (Solid  and  Laminated), 
Transmission  Timbers  and  Pole  Keys; 
REA  Bulletin  50-18(DT-6C),  REA 
Specification  for  Wood  Potes,  Stubs  and 
Anchor  Logs;  and  Bulletin  50-24(DT-19). 
REA  Specification  for  Quality  Control 
and  Inspection  of  Timber  Products, 
contains  REA's  requirements  for  timber 
products  and  the  quality  control 
provisions  to  be  applied  to  them  for 
purchase  of  such  items  by  REA 
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borrowers.  REA  has  revised  these  rules 
by  ehminating  the  REA  Hsts  of 
acceptable  timber  treating  plants  and 
acceptable  independent  inspection 
agencies.  REA  has  also  extended 
provisions  for  use  of  the  Quality 
Assurance  Plan  provided  in  the  January 
1982  revision  of  REA  Specification  DT- 
5C  to  crossarms  purchased  under  REA 
Specification  DT-5B.  REA  allows  the 
use  of  sulfate  formulations  of  chromated 
copper  arsenate  (CCA)  at  the  option  of 
an  with  the  approval  of  the  purchaser. 
Various  minor  changes  and  corrections 
have  been  made  to  bring  the 
specifications  in  line  with  current 
industry  standards  and  practices.  The 
reason  for  reissuing  REA  Bulletin  44-4. 
Quality  Control  and  Inspection  of 
Timber  Products,  as  REA  Bulletin  50- 
24(DT-19),  REA  Specification  for 
Quality  Control  and  Inspection  of 
Timber  Products,  is  to  group  it  with  the 
other  bulletins  dealing  with  similar 
subjects;  i.e.,  bulletins  concerning 
materials  and  equipment  applicable  to 
electric  system  facilities  constructed  by 
REA  electric  borrowers  in  accordance 
with  the  REA  loan  contract  REA 
Bulletins  50-17  and  50-18  have 
previously  been  approved  for 
incorporation  by  reference  in  7  CFR  Part 
1736,  Electric  Standards  and 
Specifications.  The  notice  appeared  in 
the  Federal  Register  (48  FR  31852)  on 
July  12, 1983.  REA  Bulletin  44-4  was 
approved  for  incorporation  by  reference 
in  7  CFR  Part  1701  by  notice  in  the 
Federal  Register  (46  FR  63479)  on 
December  31, 1984. 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
January  18, 1984.  Volume  49,  Nxunber  12. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  express  their  views  on 
the  proposed  rule,  however,  comments 
received  after  the  date  were  considered. 
As  a  result  of  the  notice  in  the  Federal 
Register,  comments  were  received  from 
nine  treaters,  six  inspection  related 
organizations,  a  consultant,  and  one 
utility.  The  following  significant 
comments  were  received. 

a.  Two  comments  were  received  that 
suggested  the  specifications  should  be 
left  unchanged  since  the  present 
specifications  result  in  a  satisfactory 
product  for  the  use  intended  at 
reasonable  cost. 

The  technical  portions  of  these 
specifications,  for  the  most  part,  have 
been  left  unchanged.  REA  has  given 
more  responsibility  for  monitoring 
quality  control  to  REA  borrowers  and 
feels  that  the  quaUty  of  poles  and 
crossarms  being  produced  will  not  be 
adversely  affected. 

b.  Most  people  that  commented  felt 
that  it  is  a  mistake  for  REA  to  eliminate 


the  approved  list  of  treating  plants  and 
inspection  agencies.  If  REA  abolishes 
this  list,  it  will  permit  plants  and 
agencies  not  properly  equipped  to 
produce,  inspect  and  ship  material  to 
REA  borrowers. 

REA  has  not  relaxed  its  technical 
requirements  for  manufacture, 
inspection  and  purchase  of  timber 
products.  By  eliminating  the  approved 
list  of  treating  plants  and  inspection 
agencies,  REA  borrowers  will  have  the 
same  freedom  and  responsibility  for 
selecting  treaters  and  inspection 
agencies  as  they  do  for  selecting 
engineering  consultants. 

REA  will  perform  monitoring  of 
specification  compliance  to  determine  if 
borrowers  are  purchasing  acceptable 
products. 

c.  Six  comments  from  inspection 
agencies  were  received  that  suggested 
REA  was  encouraging  the  use  of  one 
specific  Quality  Assurance  Plan,  i.e.,  the 
Wood  Quality  Control  (WQC)  program, 
administered  by  the  National  Rural 
Electric  Cooperative  Association 
(NRECA). 

The  changes  to  REA  Bulletin  50-18 
should  in  no  way  reduce  the  need  for 
inspection  agencies  by  borrowers.  REA 
has  left  unchanged  the  three  plans  under 
which  poles  can  be  supplied  to 
borrowers:  Insured  Warranty  Plan. 
Independent  Inspection  Plan  and 
Quality  Assurance  Plan.  The  borrowers 
choose  the  plan  under  which  they  want 
to  purchase  poles.  REA  does  not 
promote  one  plan  over  another. 

d.  Three  comments  were  received 
which  suggested  that  poles  produced 
under  the  WQC  program  cannot  be 
expected  to  be  of  the  same  quality  as 
poles  produced  under  the  Independent 
Inspection  Plan. 

The  WQC  program  monitors  the 
ability  of  treaters  to  continue  to  produce 
poles  that  meet  or  exceed  REA 
specifications  by  utilizing  statistically 
valid  sample  procedures  at  treating 
plants  and  at  destination.  If  treaters  fail 
to  meet  the  stringent  requirements,  they 
are  dropped  from  the  program.  To  date, 
REA  has  not  received  any  complaints  on 
the  quality  of  poles  produced  under  the 
WQC  program  and,  as  such,  will 
continue  to  allow  poles  to  be  purchased 
under  all  three  plans. 

e.  One  person  that  commented 
suggested  that  borrowers  are  not 
qualified  and  may  not  have  the 
manpower  to  perform  and  overview 
function  for  assuring  quality  of  timber 
products. 

REA  believes  that  the  quality  of 
timber  products  purchased  by  REA 
borrowers  will  not  decline  under  this 
proposal.  REA  plans  to  monitor  the 
borrower's  timber  product  purchases  to 


assure  that  acceptable  quality  is 
maintained.  Increased  borrower 
involvement  in  timber  product  quality 
overview  will  be  beneficial. 

f.  One  person  that  commented 
suggested  Bulletin  50-24(DT-19),  REA 
Specification  for  Quality  Control  and 
Inspection  of  Timber  Products,  only 
provides  for  inspection  under  the 
Independent  Inspection  Plan,  thus 
allowing  poles  manufactured  under  an 
Insured  Warranty  Plan  to  be  without 
inspection  guidelines. 

As  previously  written.  Bulletin  50-24 
could  have  been  misconstrued  as  only 
covering  the  inspection  of  timber 
products  purchased  under  the 
Independent  Inspection  Plan.  Bulletin 
50-24  has  been  editorially  revised  to 
cover  inspection  of  timber  products 
purchased  under  all  three  plans. 

g.  Four  persons  that  commented 
stated  that  destination  inspection  of 
poles,  as  allowed  by  section  X  of  REA 
Bulletin  50-18,  would  be  done  by 
unknowledgeable  people,  thus  resulting 
in  many  unjustified  claims. 

Section  X  allows  for  destination 
inspection  by  the  purchaser  or  the 
purchaser's  representative.  This  is  not  a 
new  revision  to  this  specification.  This 
provision  was  added  in  the  1982  revision 
and  we  have  received  no  reports  of  it 
resulting  in  unjustified  claims. 

h.  One  person  that  conunented  stated. 
"The  Quality  Assurance  Plan  (QAP),  as 
currently  operated,  is  the  exclusive 
domain  of  WQC,  Inc.,  who  has  chosen 
to  work  exclusively  with  one  inspection 
agency.  This  apparent  exclusion  of 
competition  might  be  construed  to  be  a 
restraint  of  trade  under  the  law  and  we 
fail  to  see  how  this  arrangement  could 
work  for  the  benefit  of  the  REA 
borrowers  or  manufacturers." 

The  WQC  program  is  ciurently  the 
only  REA-approved  Quality  Assurance 
Plan  because  it  is  the  only  program  ever 
submitted  to  REA  for  acceptance  as  a 
borrower  monitored  Quality  Assurance 
Plan.  Borrowers  may  still  set  up  other 
Quality  Assurance  Plans,  which  must  be 
acceptable  to  REA,  for  the  purchase  of 
timber  products. 

Currently  the  WQC  program  is 
working  with  one  inspection  agency, 
selected  by  NRECA,  to  do  its  plant  and 
destination  inspection.  We  understand 
that  future  plans  by  NRECA  may 
include  the  expansion  of  inspection 
capability  if  the  volume  of  business 
warrants  such  expansion.  REA  is  not, 
however,  a  party  to  the  personnel  hiring 
or  contracting  by  any  inspection  agency 
or  NRECA,  and  we  have  no  control  of 
the  selection  of  additional  inspection 
services. 


REA  disagrees  with  the  statement  that 
the  WQG  program  constitutes  a  restraint 
of  trade.  Each  borrower  has  the 
prerogative  of  selecting  the  plan 
(Independent  Inspection,  Insured 
Warranty  or  Quality  Assurance)  under 
which  it  wishes  to  purchase  timber 
producte.  The  WQC  Quality  Assurance 
Plan  operator  (NRECA).  has  the 
prerogative  of  selecting  inspectors  for 
their  respective  plan.  Under  the 
Independent  Inspection  Plan,  each 
borrower  has  the  prerogative  of 
selecting  an  independent  inspection 
agency.  Since  borrowers  have  wide 
latitude  in  their  choices,  competitive 
forces  in  the  marketplace,  which  include 
quality  of  work,  are  in  operation.  REA 
does  not  feel  that  any  plan  creates  an 
unfair  advantage. 

i.  Three  persons  that  commented 
complained  that  the  WQC  program  has 
not  reduced  the  costs  of  poles  supplied 
under  that  program. 

Even  with  the  recent  price  increase, 
the  WQC  program  is  still  considered  to 
be  competitively  priced.  Since 
borrowers  have  the  option  to  purchase 
under  any  of  the  three  purchase  plans, 
borrowers  may  purchase  poles  under 
another  plan  if  WQC  raises  prices  too 
much. 

j.  Two  comments  were  received 
objecting  to  the  easing  of  experience 
requirements  for  individual  inspectors. 

After  consideration  of  these 
comments,  REA  decided  to  retain  the 
19a2  specification  requirements  for 
experience  of  inspectors. 

k.  One  person  stated.  "The 
opportunity  for  each  individual 
cooperative  to  establish  their  own 
'selected  purchase  plan'  eliminates  the 
current  uniformity  and  places  the 
manufacturer  at  the  mercy  of  the 
individual  cooperative." 

As  currentiy  set  up,  borrower  groups, 
not  individual  borrowers,  are  permitted 
to  set  up  assurance  programs,  and  these 
assurance  programs  must  be  acceptable 
to  REA  in  order  for  borrowers  to 
purchase  timber  products  under  the 
Quality  Assurance  Plan.  By  permiting 
groups  of  borrowers,  rather  than 
individual  borrowers,  to  set  up  programs 
and  by  retaining  its  right  of  approval  of 
any  such  program,  REA  does  not  expect 
the  current  uniformity  in  quality  to  be 
eliminated. 

1.  Three  comments  were  received 
objecting  to  the  addition  of  CCA  sulfate 
formulation  because  of  reports  that  this 
formulation  causes  increased  corrosion 
to  hardware. 

REA  has  been  shown  that  with  the 
proper  formulations  and  quality  control 
of  CCA  sulfate,  hardware  corrosion  is 
neariy  nonexistent.  REA  is  also  aware 
of  studies  showing  some  formulations  of 


CCA  sulfate  to  be  highly  corrosive.  REA 
will  allow  the  sulfate  formulation  of 
chromated  copper  arsenate  (CCA),  but 
only  with  the  specific  agreement  by  the 
borrower.  Without  such  specific 
agreement  by  the  borrower,  the  CCA 
sulfate  formulation  is  not  to  be  supphed. 

The  purchase  of  poles  by  a  borrower 
is  a  major  investment  that  has  to  last  for 
decades.  Thus,  borrowers  considering 
the  sulfate  CCC  formulation  are  advised 
to  contact  treaters  and  inquire  about 
demonstrated  capabilities  and 
experience  with  the  formulation  of  CCA. 
Since  the  sulfate  formulation  can  only 
be  supplied  with  specific  approval  by 
the  purchaser,  we  do  not  believe  it  will 
be  purchased  unless  the  producer  can 
demonstrate  satisfactory  capability  and 
experience. 

m.  Two  conmients  were  received 
objecting  to  the  addition  of  the  sulfate 
formulation  of  CCA  and  alleging  it  to  be 
an  inferior  treatment.  Also,  due  to  15-20 
percent  less  chemical  cost  compared  to 
the  oxide  formulation,  it  was  alleged  the 
entire  market  will  be  forced  to  start 
offering  this  preservative. 

Borrowers  are  encouraged  to  contact 
treaters  to  inquire  about  demonstrated 
capabilities  and  experience  with  their 
formulation  of  CCA.  Since  the  cost  of 
chemicals  is  such  a  small  percentage  of 
the  total  cost  of  a  treated  pole  and 
because  the  oxide  formulation  is  to  be 
furnished  unless  the  purchaser 
specifically  permits  the  sulfate 
formulation,  this  slight  cost  differential 
should  not  upset  the  competitive  market. 

n.  One  comment  was  received 
suggesting  REA  remove  all  water 
dispersible  penta  treatments  from  the 
specification  because  at  this  time  the 
treatment  is  not  fully  proven  or  reliable. 

The  allowable  Water  Dispersed 
Pentachlorophenal  preservative  systems 
meet  the  REA  requirements  in 
accordance  with  paragraph  VII.B  of 
Bulletin  50-18.  The  draft  proposal 
contained  no  change  in  this  section  and 
we  believe  it  would  be  inappropriate  to 
make  such  a  substantive  change  in  the 
final  document.  These  preservative 
systems  will  continue  to  be  evaluated  as 
preliminary  test  data  is  collected, 
o.  Two  comments  were  received 
suggesting  only  full  size  3%  inch  by  4% 
inch  crossarms  be  allowed  with  an 
occasional  arm  being  undersized  by  no 
more  than  %  of  an  inch. 

Presently,  Bulletin  50-17  calls  for 
crossarms  to  have  the  intended  actual 
size  with  a  tolerance  of  ±  Vi  of  an  inch 
on  occasional  arms.  For  example, 
distribution  arms  shown  on  Drawing  M- 
19  of  the  specification  (nominal 
dimension  3%  inch  by  4%  inch)  shall 
have  a  minimum  cross  section  of  3y2 
inch  by  4Vi  inch.  It  also  specifies  in 
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section  III  that  if  any  arms  shall  be 
found  defective  or  nonconforming  under 
this  specification  within  one  year  after 
shipment,  the  crossarm  shall  be 
replaced  as  promptly  as  possible  by  the 
producer. 

Borrowers  are  encouraged  to  check 
the  cross  sections  of  arms  at  the  time  of 
delivery  and  within  the  one  year 
guarantee  period  because  arms  that 
shrink  below  the  minimum  cross  section 
are  not  in  compliance  with  this 
specification  and  are  required  to  be 
replaced. 

p.  One  person  stated,  "It  is  incredible 
to  me  that  X-ray  analysis  (A9-70)  is 
conspicuously  omitted  from  the  lists  of 
approved  methods  of  analysis  of  water- 
borne  (salt)  preservatives." 

Presently,  as  stated  in  Bulletin  50-18, 
paragraph  VIII.D.2.d.,  Testing  Method 
AWPA  Standard  A0-7O— Analysis  of 
treated  wood  and  treating  solution  by  X- 
ray  is  allowed  for  plant  control  analysis 
only.  After  consideration,  REA  decided 
to  allow  AWPA  Standard  A&-70  to  be 
used  for  plant  control  and  independent 
inspection. 

q.  One  person  stated.  "All  references 
to  laboratory  facilities  off  the  treating 
plant  site  should  be  deleted.  The  REA 
specification  should  require  that  the 
treating  plant  have  adequate  laboratory 
facilities  available  on  site.  If  a  plant 
does  not  have  its  own  lab,  how  can 
management  monitor  its  own  quality 
control?" 

REA  has  found  that  in  certain  cases, 
treating  plants  do  not  have  an  onsite 
laboratory  biit  have  access  to  adequate 
laboratory  facilities  in  close  proximity. 
These  plants  have  been  able  to  maintain 
acceptable  quality  control.  Therefore, 
this  practice  will  be  allowed  to  continue 
in  specific  cases  where  it  is  acceptable 
to  the  purchaser. 

r.  One  comment  received  on  Bulletin 
50-18  stated,  "In  section  B  on  page  7, 1 
noted  that  only  Type  A  and  B  carriers 
for  pentachlorophenal  are  Usted.  This 
seems  unusual  because  other 
government  specifications  additionally 
list  the  other  carriers  (Types  C  and  D)  as 
approved." 

REA  currently  allows  Type  A.  B,  D,  or 
E  hydrocarbon  solvents  for  introducing 
the  preservative  in  wood.  REA  does  not 
allow  the  use  of  Type  C  solvent.  Type  C 
solvent  is  a  mineral  spirit  which  is  not 
in  general  use  for  pole  treatments.  Poles 
that  have  been  treated  with  Type  C 
solvent  have  shown  early  problems.  It  is 
also  highly  flamma'ble  until  fully 
evaporated. 

List  of  SubjecU  in  7  CFR  Part  1736 

Electric  utilities,  Engineering 
standards. 
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In  view  of  the  above.  7  CFR  Part  1798k 
1 173&97(b)  is  amended  by  reviaiag  tfM 
entiy  for  50-17(DT<SB).  and  addii«  an 
entry  for  SO-24(£rT-19)  as  fdlows: 

PART  1739-ELECTRIC  STAN0AR08 
ANO  SPECIFICATIONS 


SITSCf? 
Electric 


kiMNpoiaiioii  by  Nsfsiaiioe  of 


W  *  • 

Bulletin  SO-iriDT-SB).  REA  Spedfkation 
for  Wood  Crossanns  (Solid  and  Laininated). 
Transmission  Timbers  and  Pole  Keys  (^k>v.  A, 
ItieS)  BaOetin  SI>-18(I7r-5C).  REA 
Specification  for  Wood  Polet,  Stabs,  and 
AndMT  Logi  (Nov. «.  1966) 

Bulletin  50-24(DT-19).  REA 
Specification  for  Quality  Control  and 
Inspection  of  Timber  Products  (Nov.  S, 
1985) 

Dated:  November  6. 1985. 
lack  Van  Marie 

Actjng  Adwinislmtor. 

[FR  Doc  85-27645  Filed  11-19^85:  8:45  ain| 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 

General  Statement  of  Policy  and 
Procedure  for  Enforcement  Actions 

agency:  Nuclear  Regulatory 

Commission. 

action:  Revised  general  statement  of 

policy. 


r:  The  NRC  is  publishing  minor 

revisions  to  its  enforcement  policy  (49 
FR  8583  (March  8, 1984))  to  describe  how 
its  enforcement  policy  applies  to 
vendors  of  products  or  services  that  are 
supplied  to  the  nuclear  industry  for 
ultimate  use  in  facilities  or  activities 
that  are  licensed  by  the  NRC.  The  policy 
statement  is  intended  to  inform 
licensees,  vendors,  and  the  pubbc  of  the 
bases  for  taking  various  enforcement 
actions.  The  policy  is  codified  as 
Appendix  C  to  Part  2  of  Title  10  of  the 
Code  of  Federal  Regulations. 
DATES:  This  revised  statement  of  policy 
is  effective  February  18. 1986. 

Submit  comments  on  or  before 
January  21. 1986.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  this 
date. 

AOONESSES:  Any  comments  or 
tfuggestions  should  be  sent  to:  Secretary 


d  dw  O— mission.  U.S.  Nodear 
Regulatofy  Conmiiissioii,  Washington, 
D.C  20656.  Attention:  Docketing  and 
Sarvica  Branch.  Copies  of  comments 
may  be  examtoed  in  the  U.S.  Nuclear 
Regulatory  Coannission  l^iblic 
Docaaunt  Room.  1717  H  Street.  NWn 
Waslringtan.  DC. 

PON  HMIHOI  MFORMATION  CONTACTt 

)ane  A.  Axelrad.  Director.  Boforcement 
Staffs  OfBce  of  Inspection  and 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  2t)S55 
(301-492-4909). 
SUPPlfMEKTARV  MFORMATION: 


Tie  oiteria  used  by  the  Commission 
to  conduct  its  enforcement  activities 
were  first  published  on  October  17, 1972 
(37  FR  21962).  These  criteria  were 
subsequently  modified  on  January  3. 
1975  (40  FR  820)  and  on  December  3, 
1979  (44  FR  77135).  In  late  1979,  the 
Cainnussi(m  directed  the  staff  to  prepare 
a  comprehensive  statement  of 
enforcement  policy.  This  staff  effort  was 
given  added  urgency  by  the  enactment 
of  Pub.  L.  96-295  (signed  June  30, 1980), 
that,  among  other  things,  amended 
section  234  of  the  Atomic  Energy  Act  to 
raise  the  maximum  civil  penalty  the 
NRC  can  impose  from  $5,000  to  $1004)00 
per  violati<»  per  day  and  eliminated  the 
provision  limiting  the  total  civil 
penalties  for  any  30-day  period  to 
$254)0a  On  September  4. 1980,  the 
Commission  approved  a  proposed 
general  statement  of  poUcy  on 
enforcement  Commmts  were  solicited 
on  the  policy  and  a  series  of  public 
meetings  was  held.  On  March  9, 1982, 
the  Commission  published  a  final 
version  of  the  policy  (47  FR  9987).  These 
revisions  were  published  in  the  Federal 
Register  (49  FR  8583)  and  became 
effective  on  March  8. 1984. 

The  Commission  subsequently 
decided  that  the  enforcement  policy 
should  be  revised  to  add  a  section 
regarding  vendor  enforcement. 
Accordingly,  the  Commission  is  today 
revising  the  enforcement  policy  to 
indicate  how  it  has  been  and  is  being 
applied  to  vendors  and  to  licensees' 
control  of  vendor  activities. 

The  term  "vendor"  as  it  is  used  in  the 
discussion  which  follows  means  a 
suppher  of  products  or  services  to  be 
used  in  an  NRC-Iicensed  facility  or 
activity. 

Vendor  Program — Description  and 
Obfectives 

The  agency's  enforcement  program  for 
vendors  has  been  and  should  continue 
to  be  designed  to  further  the  basic 
objective  of  the  vendor  inspection 


.  Tlwt  objective  is  to  increase 
pebKc  beaMi  and  safiety  by  providing 
increased  assurance  tliat  tfie  prodocts 
and  services  provided  by  unlicensed 
organizations  for  ose  in  licensed 
activities  meet  NRC  ie<|uii euieuts.  Ine 
program  is  based,  however,  on  the 
premise  that  licensees  have  the  prnnary 
responsibility  for  the  procurement  of 
quality  products  and  services  for  ose  in 
licensed  activities. 

The  vendor  community  is  a  large  and 
diverse  group  of  compaides  that 
includes  the  architect  engineering  and 
nuclear  steam  supply  system 
mannfectnring  firms,  component  and 
eqrdpment  manufacturers,  testing 
facilities,  and  material  manufacturers 
and  suppliers  that  provide  a  wide 
variety  of  equipment,  parts  and  services. 
These  companies  are  motivated  by 
different  considerations  than  licensees 
and  the  degree  of  NRC  contact  with  the 
various  companies  differs. 

For  example,  for  utilities  and 
materials  licensees,  the  need  for  the  safe 
and  reliable  conduct  of  licensed 
activities  is  a  strong  incentive  for  the 
procurement  of  quality  products  and 
services.  NRC  issuance  of  a  license 
provides  a  direct  mechanism  through 
inspection  and  enforcement  for  ensuring 
that  this  incentive  is  maintained.  Except 
in  limited  circumstances  such  as  when  a 
vendor  seeks  a  license  to  manufacture  a 
facility  under  Appendix  M  of  10  CFR 
Part  50,  or  approval  of  a  standard  design 
under  Appendix  O  of  the  same  part 
vendors  are  not  licensed  or  otherwise 
subject  to  a  licensing  type  review  by  the 
NRC  and  the  NRC  has  hmited  direct 
control  over  their  activities.  Vendors  do, 
however,  exist  in  a  very  competitive 
environment  and  their  incentive  to 
provide  good  quality  products  and 
services  is  based  on  financial 
considerations  rather  than  on  the  need 
to  obtain  and  maintain  a  license. 

To  ensure  that  licensees  obttiin 
quality  products  and  that  defective 
products  are  identified  and  reported  in  a 
timely  manner,  the  Commission  has 
promulgated  certain  regulatory 
requirements.  The  most  important  of 
these  is  10  CFR  Part  50,  Appendix  B. 
Iliese  requirements  regarding  quality 
assurance  programs  are  direcdy 
applicable  to  reactor  licensees  for 
safety-related  components  and  are  made 
applicable  indirectly  to  their  vend<H« 
through  their  procurement  contracts 
with  these  licensees.  Title  10,  CFR,  Part 
21  addresses  the  reporting  of  defects  in 
goods  or  services  supplied  for  licensed 
activities  for  both  reactor  and  materials 
licensees. 

The  NRC  inspection  program  for 
licensees  and  vendors  was  designed  to 


determine  whether  licensees  and 
vendors  were  conducting  their  activities 
so  at  to  promote  safety^  and  compliance 
with  these  requirements.  The  vendor 
inspection  program  does  not  presently 
include  inspection  of  vendors  of 
licensees  licensed  under  Parts  30, 40. 
and  70  for  which  no  specific  quality 
assurance  requirements  comparable  to 
Appendix  B  exisL  It  does  include 
inspections  of  holders  of  spent  fuel  cask 
certificates  under  Part  71  and  their 
suppliers.  The  vendor  inspection 
program  is  being  directed  to  determine  if 
reactor  licensees  are  adequately 
monitoring  the  activities  of  their 
vendors.  Vendor  inspections  are 
conducted  at  vendor  shops  principally 
to  examine  whether  they  have  been 
complying  wth  Appendix  B  of  10  CFR 
Part  50  as  they  are  required  to  do  under 
their  procurement  contracts  with 
licensees. 

The  scope  and  focus  of  these 
inspections  have  evolved  with  the 
industry  as  its  emphasis  has  shifted 
from  construction-related  activities  to 
procurement  of  replacement  parts, 
modifications,  outage  support  and  other 
related  services.  However,  the 
philosophy  that  the  licensee  should  be 
held  primarily  responsible  for  the 
procurement  of  high  quality  products 
that  are  to  be  used  in  nuclear  activities 
has  remained  unchanged.  In  furtherance 
of  this  philosophy,  reactor  licensees 
have  been  held  primarily  accountable 
from  an  enforcement  standpoint  if 
violations  of  Appendix  B  to  10  CFR  Part 
50  are  identified.  Escalated  enforcement 
action,  if  appropriate,  is  taken  against  a 
reactor  licensee  for  significant 
breakdowns  in  the  licensee's  or  vendor's 
quality  assurance  program  that  have 
resulted  in  the  use  of  products  or 
services  of  defective  or  indeterminate 
quality  that  have  safety  significance. 
Notices  of  Nonconformance  and  Notices 
of  Violation  are  issued  to  vendors  for 
failures  to  meet  quality  commitments 
and  Part  21  respectively.  These  notices 
can  also  be  issued  to  materials  licensees 
and  their  vendors  for  violations  of  Part 
21. 

The  NRC  has  issued  Notices  of 
Nonconformance  to  vendors  of  reactor 
licensees  when  deviations  from 
contracts,  quality  assurance  programs  or 
internal  procedures  were  discovered  or 
identified  during  the  inspection  process. 
A  nonconformance  involves  a  failure  to 
satisfy  a  commitment  or  obligation  that 
has  or  could  cause  a  vendor  product  or 
service  to  be  unacceptable.  The  NRC 
expects  vendors  to  respond  in  writing  to 
Notices  of  Nonconformance  describing 
their  corrective  action  to  remedy  the 


problem  and  the  measures  to  be  taken  to 
prevent  recurrence. 

The  NRC  also  issues  Notices  of 
Violation  to  vendors  when  the  NRC  has 
direct  statutory  authority  over  them.  See 
10  CFR  2.201.  For  example,  pursuant  to 
Section  206  of  the  Energy 
Reorganization  Act,  42  U.S.C.  5846,  and 
the  Commission's  implementing 
regulation.  10  CFR  Part  21,  persons  who 
supply  certain  types  of  components  are 
subject  to  reporting  and  related 
requirements  intended  to  ensure  that  the 
Commission  is  promptly  informed  of 
defects  in  such  components.  The  NRC 
has  issued  Notices  of  Violation  to  non- 
licensees,  for  violations  of  Part  21.  These 
included  violations  involving  inadequate 
implementation  of  procedures  to 
address  the  review  and  reporting  of 
defects,  and  failure  to  pass  on  Part  21 
requirements  in  procurement 
documents. 

Revisltms  to  the  Enforcement  Policy 

The  existing  Enforcement  Policy  does 
not  contain  any  references  to  vendors 
and  is  geared  to  enforcement  against 
licensees.  The  Commission  has  decided 
to  add  a  section  to  the  existing  policy 
describing  its  present  enforcement 
policy  for  vendors  including  the  use  of 
Notices  of  Nonconformance  and  to 
change  certain  references  to  licensees  to 
include  non-licensees  where 
appropriate.  Accordingly,  the 
Commission  is  publishing  the  attached 
proposed  revisions  to  the  Enforcement 
Policy,  which  will  take  effect  thirty  days 
after  the  close  of  the  comment  period. 
The  proposed  revision  to  the 
enforcement  policy  reflects  for  the  most 
part  the  NRC's  practices  that  have 
evolved  over  the  years  and  are  currently 
in  use. 

The  Commission  believes  that  the 
provisions  of  the  revised  policy  are 
sufficient  to  achieve  NRC  objectives 
with  respect  to  the  health  and  safety  of 
the  public,  compliance  with  legal 
requirements,  and  conformance  to 
commitments  and  obligations  of 
vendors. 

In  the  following  paragraphs,  the 
revisions  to  the  policy  which  are  being 
made  now  are  described.  Only  the 
sections  to  which  changes  were  made 
are  discussed  here.  The  numbering  of 
the  sections  tracks  the  section  numbers 
in  the  policy. 

/.  Introduction  and  Purpose 

The  purpose  was  expanded  to 
encompass  vendor  activities. 

IV.  Enforcement  Conferences 

The  use  of  enforcement  conferences 
has  been  expanded  to  include  meeting 


with  vendors  for  significant  findings  of 
nonconformance. 

V.  Enforcement  Actions 

1.  References  to  the  Notice  of 
Nonconformance  for  vendors  were 
added. 

2.  Vendors  were  deleted  from  the 
section  on  Notices  of  Deviation  because 
the  Notice  of  Nonconformance  is  used 
for  vendors. 

3.  The  use  of  Confirmatory  Action 
Letters  was  expanded  to  include 
vendors. 

4.  A  section  on  Notices  of 
Nonconformance  was  added  to 
recognize  its  use  as  an  adminisfrative 
tool  for  vendors. 

VIII.  Vendor  Enforcement 

A  new  section  was  added  to  explain 
how  the  NRC's  enforcement  policy 
applies  to  vendor  activities.  This  new 
section  describes  the  requirements  that 
are  applicable  to  vendors  and  the 
enforcement  sanctions  available  for 
violations  of  those  requirements. 

Supplement  I 

A  new  example  was  added  to 
Supplement  I,  Severity  Level  III  for 
violations  involving  operating  plants  in 
which,  through  inadequate  oversight  of 
vendor  activities,  a  safety  significant 
product  or  service  of  defective  or 
indeterminate  quality  is  used  at  a  plant. 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material,  Classified  information. 
Environmental  protection.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  552  of  Title  5  of  the  United 
States  Code,  the  following  statement  of 
policy  is  published  as  Appendix  C  to  10 
CFR  Part  2  as  a  document  subject  to 
codification  effective  thirty  days  after 
the  close  of  the  comment  period. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority;  Sees.  161, 181,  66  Stat.  948,  953. 
as  amended  (42  U.S.C.  2201,  2231);  sec  191.  as 
amended.  Pub.  L  87-615,  78  Stat.  408  (42 
U.S.C.  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53. 62. 
63.  61. 103. 104. 105.  68  Stat.  930,  932.  933.  935. 
936.  937.  938.  as  amended  (42  U.S.C.  2073. 
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20a2.  2083.  an.  2133. 2134. 213S);  MG.  M2. 
Pub.  L  91-19a  83  Stat.  8S3.  m  uteadMi  (42 
U.S.C  4332):  sec.  301. 88  StaL  1248  (42  U.S.C 
5871).  Sections  2102. 2J09.  ZMt,  XMK.  2721 
also  issued  under  sees.  102, 103, 104, 105. 183, 
189.  68  Stat  na  asr,  «a8. 864, 85S,  M 
amendad  142  U&C  2132. 2133. 2134, 213S. 
2233.  2239).  Section  210S  also  issued  under 
Pub.  L.  S7-41&.  86  StaL  2073  (42  U.&C  2239). 
Sectioaa  2200^2^08  atoo  ksMod  UDdar  sees. 
188. 234. 68  Stat  055. 83  StaL  444.  as  UMKled 
(42  US.C  2238,  2282):  sec  208, 88  StaL  1246 
(42  U.S.C  5846).  Sections  2JOO-2JO0  also 
issued  amier  PtiIlL  L  97-415, 98  Stat  2071  (42 
U.S.C.  2133).  SactioM  2J0O-2J08  abo  ianwd 
under  sec  102,  Pub.  L  91-19a  83  StaL 
amended  (42  U.SX.  4332).  SectioM  278aa. 
2719  also  isaoed  Mder  5  VSXL  564.  Sactioos 
2754. 276a  2770  also  issued  under  5  U.SI:. 
557,  Section  2790  also  issued  under  sec  103. 
68  Stat.  986,  as  amended  (42  U.S.C  2133]  and 
5  U.S.C  552.  Sectkwa  2800  and  2808  also 
issued  under  5  U.S.C  553.  Section  2809  also 
issaad  aoder  5  U&C  553  and  sec  28.  Pab.  L 
85-256,  71  Stat  S79.  at  amandad  (42  U&C 
2038).  Appanfix  A  abo  iasaed  ander  sac  8i 
Pub.  L  81-5801 84  Stat  1^3  (42  U.&C  2135). 

2.  Appendix  C  to  P8rt  2  is  levifled  to 
read  as  follows: 

Appentfix  C— Ganaral  Statement  of  Foficy 
and  Prooadiue  for  NRC  Enfotconaal 


The  following  statement  of  general  policy 
and  procedure  explains  the  enforcement 
policy  and  proce<bires  of  the  U.S.  Nuclear 
Regdhtory  Conraiiraion  and  its  staff  in 
initialtag  enfaiteawHt  actkms.  and  of 
presidtag  oflicars.  Iha  Atomic  Safety  and 
Licensing  Appeal  Boatda,  Hid  tka 
CaaMMaion  in  fevievring  tbeae  actioaa.  Tlria 
statement  is  applicable  to  enforcement  in 
matters  involving  tbe  public  heaMi  and 
safety,  the  common  defense  and  security,  aad 
the  environment ' 

L  Introdudtaa  aori  Papoas 

The  parpoae  of  the  NRC  enforcemewt 
prograaa  ia  to  pianiota  and  protect  the 
radioiogica)  heaMt  and  safety  of  the  pnUic. 
including  employees'  bealtii  and  safety.  IW 
common  defense  and  security,  and  the 
environment  by:  • 

•  Bnsining  compliance  with  NRC 
regulations  and  license  conditions; 

•  Obtaining  proaqM  correction  of 
vioktiaBa  and  adverse  qaaUty  comfitiona 
which  May  affiect  safety: 

•  Deteiring  future  viotationa  and 
occurrences  of  conditions  adverse  to  qaality: 
and 

•  Encouraging  improvement  of  licensee 
and  vendor*  performance,  and  by  example, 
that  of  industry,  iocluding  the  prompt 
identification  and  reporting  of  potential 
safety  proMems. 

Consistent  wnth  the  purpose  of  this 
program,  prompt  and  vigorous  enforcement 
action  will  be  taken  when  deaKng  with 
licensees  or  vendors  who  do  not  achieve  the 
necessary  meticukius  attention  to  detail  and 


Ike  U^  staadard  of  coBpUaoce  which  dw 
NRC  expects.  It  is  the  Conaisaiosi's  intent 
that  sanctions  should  be  ilaiijuaail  to  ensure 
that  a  lioaasee  or  vendor  does  not 
deBberately  profit  from  violations  of  NRC 
ie(|uiieinents.  Each  enforcement  action  is 
depandaiit  on  the  eireamstancea  of  die  case 
and  requires  the  exardse  of  dlscretioa  after 
cooaideraBon  of  tbaaa  policiaa  and 
procedures,  tai  no  caaa.  however,  will 
licenaeea  who  cannot  achieve  and  maM^"* 
ade<)iiata  levels  of  protoctioB  be  peraitted  to 
conduct  licensed  activities. 

Asnority  an 


'  Antitruat  tnfciiu.im.iit  matten  will  be  deah  with 
on  a  case-by-caar  basis. 

^The  teia  "vaaAsr^  aeam  a  M^pBer  of  prodKia 
or  asrvioea  to  be  used  m  am  HUC-HcKtmed  tadlMy  or 
activJTy. 


O. 

aa        Framewerii 

A.  Statutory  Authority 

The  NRC's  enforcement  )oriadictioD  ia 
drawn  from  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  the  Energy  Reorganizab'on 
Act  (ERA)  of  1974.  as  amended. 

Section  181  of  the  Atomic  Energy  Act 
autborizea  NRC  to  conduct  inspections  and 
investigations  and  to  iaaoe  orders  a«  may  be 
necessary  or  desirable  to  promote  the 
common  defense  and  security  or  to  protect 
health  or  to  Minimize  danger  to  Ufe  or 
property.  Section  186  authorixea  NRC  to 
revoke  licenses  under  certain  drcumstancea 
(e.g..  for  material  false  statements,  in 
response  to  conditions  that  would  have 
warrmted  refusal  of  a  license  on  an  original 
application,  for  a  Hcensee's  faihire  to  build  or 
operate  a  facility  in  accordance  widi  the 
terms  of  dto  permit  or  license,  and  for 
violatidn  of  an  tOtC  regnlation).  SectioB  234 
aathonxea  NRC  to  impoae  civil  penahiea  not 
to  exceed  $100U)00  per  violatioa  per  day  for 
the  violation  of  certain  specified  licensing 
provisions  of  the  Act  rules,  orders,  and 
license  terms  implementing  these  provisions, 
and  far  vtoiations  for  which  Kcenses  can  be 
revoked.  In  addition  to  the  enmnerated 
provisione  in  sectioB  234.  sectiona  84  and  147 
authorize  the  imposition  of  civil  penalties  for 
viotatiaaa  of  regnlations  implementing  thoae 
provisioaa.  Section  232  authorizes  NRC  to 
seek  iniunctive  or  other  equitable  relief  for 
violation  of  regulatory  requirements. 

Section  206  of  the  Energy  ReorganizaticHi 
Act  authorizes  NRC  to  impose  civil  penalties 
for  knowing  and  conscious  failures  to  provide 
certain  safety  information  to  the  NRC 

Chapter  18  of  the  Atomic  Energy  Act 
provides  for  varying  levels  of  oioKnal 
penalties  (i.e.,  monetary  fines  and 
imprisonment)  for  willful  vtoiations  of  the 
Act  and  regulations  or  orders  issued  under 
sections  65. 161(b),  161(i),  or  161(o)  of  the  Act. 
Section  223  provides  that  criminal  penalties 
may  be  imposed  on  certain  individuals 
employed  by  firms  constructing  or  supplying 
basic  components  of  any  utilization  facihty  if 
the  individual  knowingly  and  wiUfuUy 
viotatos  fWC  reqnitenienU  such  that  a  basic 
component  could  be  signiPicantly  impaired. 
Section  235  provides  that  criminal  penalties 
may  be  imposed  on  persons  who  interfere 
with  inspectors.  Section  236  provides  that 
criminal  penalties  may  be  imposed  on 
persons  who  attempt  to  or  came  sabotage  at 
a  nuclear  facility  or  to  nudear  fueL  AU^ed 
or  suspected  criminal  violations  of  the 
Atomic  Energy  Act  are  referred  to  the 
Depertnwnt  of  )ustioe  for  appropriate  actton. 


B.  ProcedamJ  ftamemork 

Subpart  B  of  10  CFR  Part  2  of  NRCs 
regulationa  seta  forth  the  pioce<Kwea  the  NRC 
uses  ia  exerriatag  ita  eaforcenMnt  aathority. 
10  CFR  2J01  seta  forth  the  procedtaes  tor 
issuing  notices  of  viotatton. 

The  procedure  to  be  used  in  assessing  dvil 
penalties  is  set  forth  in  10  CFR  2205.  This 
regulation  provides  that  the  appropriate  NRC 
Office  Director  initiates  the  civil  penalty 
process  by  Isssfaig  a  notice  of  violation  and 
proposed  hnpoeition  of  a  civil  penalty.  The 
licensee  to  provided  an  opportunity  to  oonteat 
in  writing  tlM  propoaed  inqwaitiaD  of  a  civil 
penalty.  After  evaluation  of  the  licensee's 
response,  the  Director  may  mitigate,  remit  or 
impose  the  dvd  penalty.  An  opportunity  is 
provided  for  a  hearing  if  a  civil  penalty  is 
imposed. 

The  procedure  for  issuing  an  order  to  riraw 
cause  why  a  Kcense  should  not  be  modified. 
suspended,  or  revoked  or  why  such  other 
action  shoold  not  be  taken  ia  set  forth  in  10 
CFR  2.202.  The  mechaniaaa  for  awdifyi^  a 
bcense  by  order  is  set  forth  in  10  CFR  2J04. 
These  sections  of  Part  2  provide  an 
opportunity  for  a  hearing  to  die  affected 
licensee.  However,  the  NRC  is  anthorized  to 
make  orders  huusediately  effective  if  the 
public  haaMi.  safety  ev  hitetest  so  faqntrea 
or,  in  the  caaa  of  an  order  to  show  caase,  if 
the  alleged  violation  is  wiUfad. 

m.  Severity  of  Vioiatians 

Regulatory  requirements  *have  varying 
degrees  of  safety,  safeguards,  or 
environnentri  sigiiiflcanoa.  Therefore,  the 
relaUva  iaq)ortanoe  of  each  vtolatlon  nrast  be 
identified  as  the  first  step  hi  the  enforcetaent 
process. 

Conseqnently.  violations  are  cahignrimd  la 
terms  of  five  levels  of  severity  to  show  their 
relative  impartance  within  each  of  the 
following  eight  activity  areas: 

L  Reactor  Operations: 

n.  Facility  Construction; 

m.  Safeguards; 

IV.  Healtb  Physics; 

V.  Transportation; 

VI.  Fuel  Cyde  and  Materials  Operatians; 
VIL  Miscellaneous  Matters;  and 

VIIL  Emergency  i'reparednesa. 

Licensed  activities  not  diredty  covered  by 
one  of  the  above  listed  areas,  e.g.,  export 
license  activities,  will  be  placed  in  this 
activity  area  most  mitoble  in  light  of  the 
particular  violation  involved.  Within  each 
activity  area.  Severity  Level  I  has  been 
assigned  to  vwiationB  that  are  the  moat 
significant  and  Severity  Level  V  violations 
are  the  least  significant  Severity  Level  I  and 
n  violations  are  of  very  significant  regulatory 
concern.  In  general,  vtoiations  that  are 
included  in  these  severity  categories  involve 
actoal  or  Ugh  potential  impact  on  the  poblic 
Severity  Level  ID  viototiotis  are  caase  for 
significant  concern.  Severity  Level  IV 
violations  are  less  serious  but  are  of  more 
than  minor  concern;  Le.,  if  left  uncorrected, 
they  could  lead  to  a  more  serious  cancam. 


'The  lana  "raquireaMnt"  aa  ned  in  iMa  policy 
mean*  l«(any  binding  reiiuireraenl  (udi  aa  a  aUbiia, 
regtilatloii,  Hceuse  conditioD,  technical  specification, 
or  order. 
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Seventy  Level  V  violatioat  are  of  miaar 
safety  or  emriionmenlal  coocem. 

Comparisons  of  significance  between, 
activity  areas  aie  inappropriate.  For  exampre. 
the  immediacy  of  any  hazard  to  the  public 
associated  with  Severity  Level  I  violations  in 
Reactor  Operations  is  not  directly 
c6mpatable  to  that  associated  writh  Severity 
Level  r  violations  in  Reactor  Construction. 

While  examples  are  provided  in 
Supplements  I  through  VIU  for  determining 
the  appropriate  severity  level  for  violations  in 
each  of  the  eight  activity  areas,  the  examples 
are  neither  exhaustive  nor  controlling.  These 
examples  do  not  create  new  requirements. 
Each  is  designed  (o  illustrate  the  significance 
which  the  NRC  places  on  a  particular  type  of 
violation  of  NSC  requirements.  Each  of  the 
examples  in  the  supplements  is  predicated  on 
a  viototion  of  reguh^ry  re<4uiremenL 

In  euch  case,  die  severity  of  a  violation  will 
be  characterised  at  the  level  best  suited  to 
the  significance  of  the  particular  violation.  In 
sume  cases,  violations  may  be  evaluated  in 
the  aggregate  and  a  single  severity  level 
assigBBd  for  a  gioMp  of  vioktioBS. 

The  severity  ievej  of  a  violation  may  be 
iacreaned  if  the  eircmnstances  surroanding 
the  matter  involve  careless  disregard  of 
requircraeBts.  deception,  or  other  indications 
of  wilfulness.  The  terra  "wili&iifiess"  as  used 
here  embraces  a  spectrum  of  violations 
ranging  from  dehiserate  intent  to  violate  or 
falsify  to  and  inchiding  careless  disregard  for 
requirereenls.  Wiiifulness  does  not  include 
acts  which  do  not  rise  to  tlw  level  of  careless 
disregard,  e.g..  inadvertent  clerical  fmt%  in  a 
document  submitted  to  the  NRC  In 
determining  the  specific  severity  level  of  a 
violation  involving  willfulness,  considerattos 
wiU  be  given  to  such  factors  as  the  position  of 
the  person  iavolved  in  the  violation  (e.g.. 
first-Use  supervisor  or  senior  manager  1.  the 
significance  or  any  underlying  violation,  the 
intent  of  the  violator  (Le.,  negligence  not 
amouoling  to  careless  disregard,  careless 
disregard,  or  dehfaerateness).  and  the 
economic  advantage,  if  any,  gained  as  a 
result  of  the  violation.  The  relative  weight 
given  ta  each  of  these  factors  in  arriving  at 
the  appropriate  severity  level  will  be 
dependent  on  the  circumstances  of  the 
violatiMi. 

The  NRC  expects  licensees  to  provide  fulL 
complete,  liokely,  and  accurate  infonnation 
and  reports.  Accordingly,  unless  otherwise 
categorized  in  the  Snpplements.  the  severity 
level  of  a  violahon  involving  the  failure  to 
make  a  cequired  report  to  the  NRC  will  be 
based  upon  the  significaoce  of  and  the 
circumstances  surrounding  the  matter  that 
should  have  been  reported.  A  Ucensee  will 
not  notmaiiy  be  cited  for  a  failure  to  report  a 
condition  or  event  unless  the  licensee  was 
aci«a%  aware  of  the  condition  or  event 
which  it  tailed  to  report.  However,  die 
severity  level  of  an  untimely  report,  in 
contrast  to  no  report,  may  be  reduced 
depending  on  the  circumstances  surrounding 
the  matter. 

IV.  Enforcement  Confemices 

Whenever  the  NRC  has  learned  of  the 
existence  of  a  potential  violation  for  which  a 
civil  paoalty  or  other  escalated  enforcement 
action  may  be  warranted,  or  recurring 


noncenfonannce-on  the  part  of  a  vendor,  the 
NRC  will  normally  hold  an  enforcement 
conference  with  the  licensee  or  vendor  prier 
to  taking  etttarcemeat  action.  The  NRC  may 
also  elect  to  hold  an  enforcement  conference 
fiar  other  violations,  e.g..  Severity  Level  IV 
vioiation  which,  if  repeated,  could  lead  to 
escalated  enforcement  action.  The  pwrpose  of 
the  enforcement  conference  is  to:  (1)  Discuss 
the  violations  or  nonconformance,  their 
significance  and  causes,  and  the  Kcensee's  or 
vendor's  corrective  actions,  (2)  determine 
whether  there  are  any  aggravating  or 
mitigahng  circumstances,  and  (3)  obtain  other 
infbnnation  which  will  help  determine  the 
appropriate  enforcement  action. 

In  addition,  during  the  enforcement 
conference;  the  licensee  or  vendor  will  be 
given  an  opportunity  to  explain  to  the  NRC 
what  corrective  actions  (if  any)  were  taken  or 
will  be  taken  following  discovery  of  the 
potential  violation  or  nonconfonsence. 
Licensees  or  vendors  will  be  told  when  a 
meeting  is  an  enforcement  conference. 
Enforcement  confierences  will  not  normally 
be  open  to  the  public 

When  needed  to  protect  the  public  health 
and  safety  or  common  defense  and  security, 
escalated  enforcement  action,  such  as  the 
issuance  of  an  immediately  effective  order 
n>odif>'ing,  suspending,  or  revoking  a  license. 
will  be  taken  prior  to  the  enforcement 
conference.  In  such  cases,  an  enforcement 
conference  may  be  heW  after  the  escalated 
enforcement  action  is  taken. 

V.  EnforcannBi  AetfiaB 

This  section  describes  the  enftjrcement 
sanctions  available  to  NRC  and  specifies  the 
conditions  under  which  each  may  be  used. 
TTie  basic  sanctions  are  notices  of  violation, 
civil  penalties,  and  orders  of  various  types. 
Additionally,  related  administrative 
mechanisms  such  as  bulletins  and 
confirmatory  action  letters,  notices  of 
nonconformance  and  notices  of  deviation  are 
used  to  supplement  the  enforcement  program. 
In  selecting  the  enforcement  sanctions  to  be 
applied.  NRC  will  consider  enforcement 
actions  taken  by  other  Federal  or  SUte 
regulatory  bodies  having  concncreait 
jurisdicton,  such  as  in  transportation 
matters.  With  very  limited  exceptions, 
whenever  a  violation  of  NRC  requirements  is 
identified,  enforcement  action  is  taken.  The 
nature  and  extent  of  the  enforcement  action 
is  intended  to  reflect  the  seriousness  of  the 
violation  involved.  For  the  vast  majority  of 
violations,  action  by  an  NRC  regional  office 
is  appropriate  in  the  form  of  a  Notice  of 
Violation  requiring  a  formal  response  from 
the  recipients  describing  its  corrective 
actions.  In  situations  involving 
nonconformance  on  the  part  of  vendor,  a 
Notice  of  Nonconformance  will  be  issued. 
The  reletively  small  mimber  of  cases 
involving  elevated  enforcement  action 
receives  substantial  attention  by  the  public, 
and  may  have  significant  impact  on  the 
licensee's  operation.  These  elevated 
enforcement  actions  include  civil  penalties: 
orders  modifying,  suspending  or  revoking 
licenses;  or  orders  to  cease  and  desist  from 
designated  activities. 


A.  Notice  of  Violation 

A  notice  of  violation  is  a  written  notios 
setting  forth  one  or  more  vhrfatioRS  of  a 
legslly  binding  requirwueiit.  The  notfee 
normally  requires  the  recipient  to  provide  a 
written  statement  describing 

(1)  corrective  steps  which  have  been  taken 
and  the  resuhs  achieved: 

I2J  corrective  steps  which  will  be  taken  to 
prevent  recurrence;  and 

(3)  the  date  when  full  compliance  will  be 
achieved.  NRC  may  require  responses  to 
notices  of  violation  to  be  nnder  oath. 
Normally,  response,  under  oath  will  bs 
required  only  in  connection  with  dvil 
penalties  and  orders. 

NRC  uses  the  notice  of  violation  as  the 
standard  method  for  formalizing  the 
existence  of  a  violation.  A  notice  of  violation 
is  normally  the  only  enforcement  action 
taken,  except  in  cases  where  the  criteria  for 
civil  penalties  and  orders,  as  set  forth  in 
Section  V.B  and  V.C,  respectively,  are  met  In 
such  cases,  the  notice  of  violation  will  bs 
issued  in  conjunction  with  the  elevated 
actions. 

Because  the  NRC  wants  to  encourage  and 
support  licensee  initiative  for  self- 
identification  and  correction  of  problems. 
NRC  will  not  generally  issue  a  notice  of 
violation  for  a  violation  that  meets  all  of  the 
following  tests: 

(1)  It  was  identified  by  the  licensee: 

(2)  It  fits  in  Severity  Level  IV  or  V; 

(3)  It  was  reported;  if  required; 

(4]  It  was  or  will  be  corrected,  including 
measures  to  prevent  recurrence,  within  a 
reasonable  time;  and 

(5)  It  was  not  a  violation  that  could 
reasonably  be  expected  to  have  been 
prevented  by  the  licensee's  corrective  action 
for  a  previous  violation. 

Licensees  are  not  ordinarily  cited  for 
violation  resulting  &om  matters  not  within 
their  control  such  as  equipment  failures  that 
were  not  not  avoidable  by  reasonable 
licensee  quality  assurance  measures  or 
management  controls.  Generally,  however, 
licensees  are  held  responsible  for  the  acts  of 
thier  employees.  Accordingly,  this  policy 
should  not  be  construed  to  excuse  personnel 
errors.  Enforcement  actions  involving 
individuals,  including  licensed  operators,  will 
be  determined  on  a  case-by-case  basis  and 
must  be  approved  by  the  Director  of  the 
responsible  Program  Office.* 

B.  Civil  PeaaHy 

A  civil  penalty  is  a  monetary  penalty  that 
may  be  imposed  for  violation  of.  (a)  Certain 
specified  licensing  provisions  of  the  Atomic 
Energy  Ad  or  supplementary  NRC  rules  or 
orders,  (bj  any  requirement  for  whidi  a 
license  may  be  revoked,  or  (c)  reporting 
requirements  under  section  206  of  the  Energy 


'Sectioo  234  of  the  Atomic  Energy  Act  give*  the 
ConuniMton  suthority  lo  impesc  civil  peaaltie*  ioc 
violstioiis  on  "any  person"  "PersoD"  is  broadly 
deflned  in  Section  lis  of  (he  AEA  (o  include 
individuals,  a  variety  of  organizations,  and  say 
teprasentatives  or  agents.  This  gives  the 
Commission  authority  to  impoae  civil  penalties  on 
employees  of  licensees  or  on  separate  entities  when 
a  viojatiao  of  a  K<)turemeat  direcdy  imposed  on 
them  is  committed. 
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Reorganization  Act.  Civil  penalties  are 
designed  to  emphasize  the  need  for  lasting 
remedial  action  and  to  deter  future  violations. 

Generally,  civil  penalties  are  imposed  for 
Severity  Level  I  violations,  are  imposed 
absent  mitigating  circumstances  for  Severity 
Level  U  violations,  are  considered  for 
Severity  Level  III  violations,  and  may  be 
imposed  for  Severity  Level  IV  violations  that 
are  similar  *  to  previous  violations  for  which 
the  licensee  did  not  take  effect  corrective 
action. 

In  applying  this  guidance  for  Severity  Level 
IV  violations,  NRC  normally  considers  civil 
penalties  only  for  similar  Severity  Level  IV 
violations  that  occur  after  the  date  of  the  last 
inspection  or  within  two  years,  whichever 
period  is  greater. 

Civil  penalties  will  normally  be  assessed 
for  knowing  and  conscious  violations  of  the 
reporting  requirements  of  Section  206  of  the 
Energy  Reorganization  Act,  and  for  any 
willful  violation  of  any  Commission 
requirement  including  those  at  any  severity 
level. 

NRC  imposes  different  levels  of  penalties 
for  different  severity  level  violations  and 
different  classes  of  licensees.  Tables  lA  and 
IB  show  the  base  civil  penalties  for  various 
reactor,  fuel  cycle,  and  materials  programs. 
The  structure  of  these  tables  generally  takes 
into  account  the  gravity  of  the  violation  as  a 
primary  consideration  and  the  ability  to  pay 
as  a  secondary  consideration.  Generally, 
operations  involving  greater  nuclear  material 
inventories  and  greater  potential 
consequences  to  the  public  and  licensee 
employees  receive  higher  civil  penalties. 
Regarding  the  secondary  factor  of  abiUty  of 
various  classes  of  licensees  to  pay  the  civil 
penalties,  it  is  not  the  NRC's  intention  that 
the  economic  impact  of  a  civil  penalty  be 
such  that  it  puts  a  licensee  out  of  business 
(orders,  rather  than  civil  penalties,  are  used 
when  the  intent  is  to  terminate  licensed 
activities)  or  adversely  affects  a  licensee's 
ability  to  safely  conduct  licensed  activities. 
The  deterrent  effect  of  civil  penalties  is  best 
served  when  the  amounts  of  such  penalties 
take  into  account  a  licensee's  "ability  to 
pay."  In  determining  the  amounts  of  civil 
penalties  for  licensees  for  whom  the  tables 
do  not  reflect  the  ability  to  pay,  NRC  will 
consider  as  necessary  an  increase  or 
decrease  on  a  case-by-case  basis. 

NRC  attaches  great  importance  to 
comprehensive  licensee  programs  for 
detection,  correction,  and  reporting  of 
problems  that  may  constitute,  or  lead  to, 
violation  of  regulatory  requirements.  This  is 
emphasized  by  giving  credit  for  effective 
licensee  audit  programs  when  licensees  And, 
correct,  and  report  problems  expeditiously 
and  effectively.  To  encourage  licensee  self- 
identification  and  correction  of  violations 
and  to  avoid  potential  concealment  of 
problems  of  safety  significance,  application 
of  the  adjustment  factors  set  forth  below  may 
re3ult  in  no  civil  penalty  being  assessed  for 
violations  which  are  identifled,  reported  (if 


'The  word  "simiUr."  as  used  in  this  policy,  refers 
to  those  violations  which  could  have  been 
reasonably  expected  to  have  been  prevented  by  the 
licensee's  corrective  action  for  the  previo'us     . 
violation. 


required],  and  effectively  corrected  by  the 
licensee. 

On  the  other  hand,  ineffective  licensee 
programs  for  problem  identification  or 
correction  are  unacceptable.  In  cases 
involving  willfulness,  flagrant  NRC-identified 
violations,  repeated  poor  performance  in  an 
area  of  concern,  or  serious  breakdown  in 
management  controls,  NRC  intends  to  apply 
its  full  enforcement  authority  where  such 
action  is  warranted,  including  issuing 
appropriate  orders  and  assessing  civil 
penalties  for  continuing  violations  on  a  per 
day  basis,  up  to  the  statutory  hmit  of  $100,000 
per  violation,  per  day.  In  this  regard,  while 
management  involvement,  direct  or  indirect, 
in  a  violation  may  lead  to  an  increase  in  the 
civil  penalty,  the  lack  of  such  involvement 
may  not  be  used  to  mitigate  a  civil  penalty. 

Allowance  of  mitigation  cojuld  encourage 
lack  of  management  involvement  in  licensed 
activities  and  a  decrease  in  protection  of  the 
public  health  and  safety. 

NRC  reviews  each  proposed  civil  penalty 
case  on  its  own  merits  and  adjusts  the  base 
civil  penalty  values  upward  or  downward 
appropriately.  Tables  lA  and  IB  identify  the 
base  civil  penalty  values  for  different 
severity  levels,  activity  areas,  and  classes  of 
licensees.  After  considering  all  relevant 
circumstances,  adjustments  to  these  values 
may  be  made  for  the  factors  described  below: 

1.  Prompt  Identification  and  Reporting 

Reduction  of  up  to  50%  of  the  base  civil 
penalty  may  be  given  when  a  licensee 
identifies  the  violation  and  promptly  reports 
the  violation  to  the  NRC.  In  weighing  this 
factor,  consideration  will  be  given  to,  among 
other  things,  the  length  of  time  the  violation 
existed  prior  to  discovery,  the  opportunity 
available  to  discover  the  violation,  the  ease 
of  discovery  and  the  promptness  and 
completeness  of  any  required  report.  No 
consideration  will  be  given  to  this  factor  if 
the  hcensee  does  not  take  immediate  action 
to  correct  the  problem  upon  discovery. 

2.  Corrective  Action  to  Prevent  Recurrence 

Recognizing  that  corrective  action  is 
always  required  to  meet  regulatory 
requirements,  the  promptness  and  extent  to 
which  the  licensee  takes  corrective  action, 
including  actions  to  prevent  recurrence,  may 
be  considered  in  modifying  the  civjl  penalty 
to  be  assessed.  Unusually  prompt  and 
extensive  correction  action  may  result  in 
reducing  the  proposed  civil  penalty  as  much 
as  50%  of  the  base  value  shown  in  Table  1. 
On  the  other  hand,  the  civil  penalty  may  be 
increased  as  much  as  50%  of  the  base  value  if 
initiation  of  corrective  action  is  not  prompt  or 
if  the  corrective  action  is  only  minimally 
acceptable.  In  weighing  this  factor, 
consideration  will  be  given  to,  among  other 
things,  the  timehness  of  the  corrective  action, 
degree  of  licensee  initiative,  and 
comprehensiveness  of  the  corrective  action — 
such  as  whether  the  action  is  focused 
narrowly  to  the  speciHc  violation  or  broadly 
to  the  general  area  of  concern. 

3.  Past  Performance 

Reduction  by  as  much  as  100%  of  the  base 
civil  penalty  shown  in  Table  1  may  be  given 
for  prior  good  performance  in  the  general 
area  of  concern.  On  the  other  hand,  the  base 


civil  penalty  may  be  increased  as  much  as 
100%  for  prior  poor  performance  in  the 
general  area  of  concern. 

In  weighing  this  factor,  consideration  will 
be  given  to,  among  other  things,  the 
effectiveness  of  previous  corrective  action  for 
similar  problems,  overall  performance  such 
as  Systematic  Assessment  of  Licensee 
Performance  (SALP)  evaluations  for  power 
reactors,  and  prior  enforcement  history 
including  Severity  Level  IV  and  V  violations 
in  the  area  of  concern.  For  example,  failure  to 
implement  previous  corrective  action  for 
prior  similar  problems  may  result  in  an 
increase  in  the  civil  penalty, 

4.  Prior  Notice  of  Similar  Events 

The  base  civil  penalty  may  be  increased  as 
much  as  50%  for  cases  where  the  licensee  had 
prior  knowledge  of  a  problem  as  a  result  of  a 
licensee  audit,  or  specific  NRC  or  industry 
notirication,  and  had  failed  to  take  effective 
preventive  steps. 

5.  Multiple  Occurrences 

The  base  civil  penalty  may  be  increased  as 
much  as  50%  where  multiple  examples  of  a 
particular  violation  are  identified  during  the 
inspection  period. 

The  above  factors  are  additive.  However, 
in  no  instance  will  a  civil  penalty  for  any  one 
violation  exceed  $100,000  per  day. 

The  duration  of  a  violation  may  also  be 
considered  in  assessing  a  civil  penalty.  A 
greater  civil  penalty  may  be  imposed  if  a 
violation  continues  for  more  than  a  day.  For 
example: 

(1)  If  a  licensee  is  aware  of  the  existence  of 
a  condition  which  results  in  an  ongoing 
violation  and  fails  to  initiate  corrective 
action,  each  day  the  condition  existed  may 
be  considered  as  a  separate  violation  and,  as 
such,  subject  to  a  separate  additional  civil 
penalty. 

(2)  If  a  licensee  is  unaware  of  a  condition 
resulting  in  a  continuing  violation,  but  clearly 
should  have  been  aware  of  the  condition  or 
had  an  opportunity  to  correct  the  condition 
but  failed  to  do  so,  a  separate  violation  and 
attendant  civil  penalty  may  be  considered  for 
each  day  that  the  licensee  clearly  should 
have  been  aware  of  the  condition  or  had  an 
opportunity  to  correct  the  condition,  but 
failed  to  do  so. 

(3)  Alternatively,  whether  or  not  a  licensee 
is  aware  or  should  have  been  aware  of  a 
violation  that  continues  for  more  than  one 
day,  the  civil  penalty  imposed  for  one 
violation  may  be  increased  to  reflect  the 
added  significance  resulting  from  the 
duration  of  the  violation. 

The  Tables  and  the  mitigating  factors 
determine  the  civil  penalties  which  may  be 
assessed  for  each  violation.  However,  to 
focus  on  the  fundamental  underiying  causes 
of  a  problem  for  which  enforcement  action 
appears  to  be  warranted,  the  cumulative  total 
for  all  violations  which  contributed  to  or 
were  unavoidable  consequences  of  that 
problem  miy  be  based  on  the  amount  shown 
in  the  table  for  a  problem  of  that  Severity 
Level,  as  adjusted.  If  an  evaluation  of  such 
multiple  violations  shows  that  more  than  one 
fundamental  problem  is  involved,  each  of 
which,  if  viewed  independently,  could  lead  to 
civil  penalty  action  by  itself,  then  separate 


civil  peuMes  my  be  acsened  for  each  such 
fundamortatpraMem.  In  mUMoo.  the  bUwe 
to  Buke  a  leqwived  report  of  an  erent 
rehiring  such  N^ottiiig  is  considered  a 


separate  probien  and  will  aormaily  be 
assessed  a  separate  civil  penalty,  ffthe 
hceiraee  is  aware  of  the  matter  ^at  should 
have  been  reported 
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coders 

An  order  is  a  written  NRC  directive  to 
modify,  sttspend.  or  revoke  a  license;  to  cease 
and  drsist  from  a  given  practice  or  activity: 
or  to  take  such  other  action  as  may  be  proper 
(see  1«  CFR  2J02  and  2.204).  Ordei^  maybe 
issaed  as  set  forth  below.  Orders  may  also  be 
issued  ia  lieu  of.  or  in  addition  to.  civil 
penalties,  as  appropriate. 

(1)  License  Modification  Orders  are  issued 
when  some  change  in  licensee  equipment, 
procedures,  or  aiaoagement  controls  is 
necessaxy. 

(2)  Suspension  Orders  may  be  used: 

(a)  To  remove  a  threat  to  the  public  health 
and  safiety,  common  defense  aod  security,  or 
the  environment: 

(b)  To  stop  facility  construction  when:  (i) 
Further  work  could  preclude  or  significantly 
hinder  the  ideatification  or  correction  of  an 
improperly  constructed  safety-related  system 
or  component,  or  (ii]  the  licensee's  quality 
assurance  program  implementation  is  not 
adequate  to  provide  confidence  that 
construction  activities  are  being  properly 
carried  out: 

(c)  When  the  licensee  has  not  responded 
adequately  to  other  enforcement  action; 

(d)  When  the  licensee  interferes  with  the 
conduct  of  an  inspection  or  investigation:  or 

(e)  For  any  reasoo  not  mentioned  above  for 
which  Ucense  revocation  is  legally 
auliiorized. 

Suspensions  may  apply  to  all  or  part  of  the 
licensed  activity.  Ordinarily,  a  licensed 
activity  ie  no*  suspended  [nor  is  a  suspension 
prolonged)  for  faihire  to  comply  with 


requirements  where  tuA  faihire  is  not  wiHful 
and  adeqirate  corrective  action  has  been 
taken. 

(3)  Revocatioa  Orders  maybe  iiaed: 

(a)  When  a  licensee  is  unable  or  unwilling 
to  comply  with  NRC  requirements. 

(b)  When  a  licensee  refuses  to  correct  a 
violation, 

(c)  When  a  licensee  does  not  respond  to  a 
notice  of  violation  where  a  response  was 
required, 

(d)  When  a  licensee  refuses  to  pay  a  fee 
required  by  10  CFR  Part  17a  or 

(e)  For  any  other  reason  Cor  which 
revocation  is  authorized  under  Section  186  of 
the  AtoBiic  Eneigy  Act  (e.g.,  any  condition 
which  would  warrant  refusal  of  a  license  00 
an  original  application). 

(4)  Cease  and  Desist  Orders  are  typicallly 
used  to  stop  an  imauthorized  activity  that  has 
continued  after  notification  by  NRC  that  stich 
Activity  is  unauthorized. 

Orders  are  made  effective  immediately, 
without  prior  opportunity  for  hearing, 
whenever  it  is  determined  that  the  public 
health,  interests,  sr  safety  so  requires,  or 
when  the  order  is  responding  to  a  violation 
involving  willfulness.  Otherwise,  a  prior 
opportimity  for  a  hearing  on  the  order  is 
afforded.  For  cases  in  which  the  NRC 
believes  a  basis  could  reasonably  exist  for 
not  taking  the  action  as  proposed,  the 
licensee  will  ordinarily  be  afforded  an 
opportunity  to  show  cause  why  the  order 
should  not  be  issued  in  the  proposed  manner. 

D.  Escalation  of  Enforcement  Sanctions 

NRC  considers  violations  of  Severity 
Levels  I.  II,  or  III  to  be  serious.  If  serious 
violations  occur,  NRC  win.  where  necessary, 
issue  orders  in  conjunction  with  civil 
penalties  to  achieve  immediate  corrective 
actions  and  to  deter  further  recurrence  of 
serious  violations.  NRC  carefully  considers 
the  circumstances  of  each  case  in  selecting 
and  applying  the  sanction(s)  appropriate  to 
the  case  in  accordance  virith  the  criteria 
described  in  Sections  V.B  and  V.C.  above. 

Examples  of  enforcement  actions  that 
cnuld  be  taken  for  similar  Severity  Level  1.  II, 


or  IB  violations  are  set  forth  in  Table  2.  The 

actual  progression  to  be  used  in  a  particular 
case  wrili  depend  on  the  circumstances. 
However,  enforcement  sanctions  will 
normally  escalate  for  recurring  similar 
violations. 

Normally  the  progression  of  enforcement 
actions  for  similar  violations  will  be  based  on 
violations  under  a  single  license.  When  more 
that  one  facility  is  covered  by  a  single 
license,  the  normal  progression  vtrill  be  baaed 
on  similar  violations  at  an  individual  facility 
and  not  on  similar  violations  imder  the  same 
license.  However,  it  should  be  noted  that 
imder  some  circumstances,  e-g..  where  there 
is  common  control  over  some  fa<:et  of  facility 
operations,  similar  violations  may  be  charged 
even  though  the  second  violation  ocuired  at  a 
di&rent  facility  or  under  a  different  license. 
For  example,  a  physical  security  violation  at 
Unit  2  of  a  dual  unit  plant  that  repeats  an 
earlier  violatiOT  at  Unit  1  might  be 
considered  similar. 

Table  2.— Examples  of  PROORESStON  of  Es- 
calated Enrmcemeht  AcnoMS  for  Smm- 
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a.  Civil  penalty. 

b.  Suspension  of  affected  operations  until 
the  Office  Director  is  satisfied  that  there  is 
reasonable  assurance  that  the  licensee  can 
operate  in  compliance  with  the  applicable 
requirements;  or  modification  of  the  license, 
as  appropriate. 

c.  Show  cause  for  modi&catioa  or 
revocation  of  the  license,  as  appropriate. 

d.  Further  action,  as  appropriate. 

E  Related  Administrative  Actions 

In  addition  to  the  formal  enforcement 
mechanisms  of  notices  of  violation,  dvil 
penalties,  and  orders.  NRC  also  uses 
administrative  nutrhaniams,  such  as  bulletins, 
circulars,  information  notices,  generic  letters, 
notices  of  deviatioa  notices  of 
nonconformance  and  confirmatory  action 
letters  to  supplement  its  enforcement 
program.  NRC  expects  licensees  and  vendors 
to  adhere  to  any  obligations  and 
commitments  resulting  from  these  processes 
and  will  not  hesitate  to  issue  appropriate 
orders  to  licensees  to  make  sure  that  such 
commitments  are  met. 

(1)  Bulletins,  Circulars,  Information  Notices 
and  Generic  Letters  are  written  notifications 
to  groups  of  licensees  identifying  specific 
problems  aod  recommending  specific  actiooa. 

(2)  Notices  of  Deviation  are  written  notices 
describing  a  licensee's  failure  to  satisfy  a 
commitment  where  the  commitment  involved 
has  .^ot  been  made  a  legally  binding 
requirement.  A  notice  of  deviation  requests  a 
licensee  to  provide  a  written  explanation  or 
statement  describing  corrective  steps  taken 
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(or  planned),  the  results  achieved,  and  the 
dale  when  corrective  action  will  be 
completed. 

(3}  Confirniatory  Action  Letters  are  letters 
coniirming  a  licensee's  or  a  vendor's 
agreement  to  take  certain  actions  to  remove 
signiTicant  concerns  about  health  and  safety, 
safeguards,  or  the  environment. 

(4)  Notices  of  Nonconformance  are  written 
notices  describing  nonlicensees'  failure  to 
meet  commitments  which  have  not  been 
made  legally  binding  requirements  by  NRC 
An  example  is  a  commitment  made  in  a 
procurement  contract  with  a  licensee  as 
required  by  10  CFR  Part  50,  Appendix  B. 
Notices  of  Nonconformances  request  noO' 
licensees  to  provide  written  explanations  or 
statements  describing  corrective  steps  (taken 
or  planned),  the  results  achieved,  the  dates 
when  corrective  actions  will  be  completed, 
and  measures  taken  to  preclude  recurrence. 

F.  Referrals  to  Department  of  Justice 

Alleged  or  suspected  criminal  violations  of 
the  Atomic  Energy  Act  (and  of  other  relevant 
Federal  laws)  are  referred  to  the  Department 
of  Justice  for  investigation.  Referral  to  the 
Department  of  )ustice  does  not  preclude  the 
NRC  ftom  taking  other  enforcement  action 
under  this  General  Statement  of  Policy. 
However,  such  actions  will  be  coordinated 
with  the  Department  of  Justice  to  the  extent 
practicable. 

VI.  Public  Dtsdosure  of  Enforcement  Actions       VIII.  Vendor  Enforcement 


must  exercise  judgment  and  discretion  in 
determining  the  severity  levels  of  the 
violations  and  the  appropriate  enforcement 
sanctions,  including  the  decision  to  impose  a 
civil  penalty  and  the  amount  of  such  penalty, 
after  considering  the  general  principles  of  this 
statement  of  policy  and  the  technical 
significance  of  the  violations  and  the 
surrounding  circumstances. 

The  Commission  will  be  provided  written 
notification  of  all  enforcement  actions 
involving  civil  penalties  or  orders.  The 
Commission  will  be  consulted  prior  to  taking 
enforcement  action  in  the  following  situations 
(unless  the  urgency  of  the  situation  dictates 
immediate  action): 

(1)  An  action  affecting  a  licensee's 
operation  that  requires  balancing  the  public 
health  and  safety  or  common  defense  and 
security  implications  of  not  operating  with 
the  potential  radiological  or  other  hazards 
associated  with  continued  operation. 

(2)  Proposals  to  impose  civil  penalties  in 
amounts  greater  than  3  times  the  Severity 
Level  I  values  shown  in  Table  lA: 

(3)  Any  proposed  enforcement  action  that 
involves  a  Severity  Level  I  violation; 

(4)  Any  enforcement  action  that  involves  a 
finding  of  a  material  false  statement: 

(5)  Any  action  that  Office  Director  believes 
warrants  Commission  involvement;  or 

(6)  Any  proposed  enforcement  action  on 
which  the  Commission  asks  to  be  consulted. 


In  accordance  with  10  CFR  2.790,  all 
enforcement  actions  and  licensees'  responses 
are  publicly  available  for  inspection.  In 
addition,  press  releases  are  generally  issued 
for  civil  penalties  and  orders.  In  the  case  of 
orders  and  civil  penalties  related  to 
violations  at  Severity  Level  I,  U.  or  UI.  press 
releases  are  issued  at  the  lime  of  the  order  or 
the  proposed  imposition  of  the  civil  penalty. 
Press  releases  are  not  normally  issued  for 
Notices  of  Violation. 

VU.  Responsibilities 

The  Director,  Office  of  Inspection  and 
Enforcement,  as  the  principal  enforcement 
officer  of  the  NRC,  has  been  delegated  the 
authority  to  issue  notices  of  violations,  civil 
penalties,  and  orders.^  Regional 
Administrators  may  also  issue  notices  of 
violation  for  Severity  Level  IV  and  V 
violations  and  may  sign  notices  of  violation 
for  Severity  Level  HI  violations  with  no 
proposed  civil  penally  and  proposed  civil 
penalty  ac'ions  with  the  concurrence  of  the 
Director.  IE.  In  recognition  that  the  regulation 
of  nuclear  activities  in  many  cases  does  not 
lend  itself  to  a  mechanistic  treatment,  the 
Director,  IE  or  the  Regional  Administrator 


'The  Uireclors  of  thp  Offices  of  Nuclear  Reactor 
Regulation  and  Nuclear  Material  Safety  and 
Safet$uards  hstve  also  cteen  delegated  similar 
authority,  but  it  is  expected  that  normal  use  of  this 
authority  by  NRR  and  MMS.S  will  be  confined  to 
actions  necessary  in  the  interest  of  public  health 
and  safely.  The  Director.  Office  of  Administration, 
has  been  delegated  the  authority  to  Issue  orders 
where  licensees  violate  Commission  regulations  by 
nonpayment  of  license  fees.  It  is  planned  to 
consider  the  redelegation  of  some  or  all  of  these 
authorities  to  the  Administrators  of  the  NRC 
Regional  Offices  over  the  next  several  years. 


The  Conunission's  enforcement  policy  is 
also  applicable  to  non-bcensees  (vendors). 
Vendors  of  products  or  services  provided  for 
use  in  nuclear  activities  are  subject  to  certain 
requirements  designed  to  ensure  that  the 
products  or  services  supplied  that  could 
affect  safety  are  of  high  quality.  Through 
procurement  contracts  with  reactor  licensees, 
vendors  are  required  to  have  quality 
assurance  programs  that  meet  applicable 
requirements  including  10  CFR  Part  50, 
Appendix  B,  and  10  CFR  Part  71,  Subpart  H. 
Vendors  of  reactor  and  materials  licensees 
and  Part  71  licensees  are  subject  to  the 
requirements  of  10  CFR  Part  21  regarding 
reporting  of  defects  in  basic  components. 

The  NRC  conducts  inspections  of  reactor 
licensees  to  determine  whether  they  are 
ensuring  that  vendors  are  meeting  their 
contractual  obligations  with  regard  to  quality 
of  products  or  services  that  could  have  an 
adverse  effect  on  safety.  As  part  of  the  effort 
of  ensuring  that  licensees  fulfill  their 
obligations  in  this  regard,  the  NRC  inspects 
reactor  vendors  to  determine  if  they  are 
meeting  their  obligations.  These  inspections 
include  examination  of  the  quality  assurance 
programs  and  their  implementation  by  the 
vendors  through  examination  of  product 
quality.  The  NRC  may  also  inspect  vendors, 
including  suppliers  of  Part  71  and  materials 
licensees,  to  determine  whether  they  are 
complying  with  Part  21. 

When  inspections  determine  that  violations 
of  NRC  requirements  have  occurred,  or  that 
vendors  have  failed  to  fulfill  contractual 
commitments  that  could  adversely  affect  the 
quality  of  a  safety  significant  product  or 
service,  enforcement  action  will  be  taken. 
Notices  of  Violation  and  civil  penalties  will 
be  used,  as  appropriate,  for  licensees  failures 


to  ensure  that  their  vendors  have  programs 
that  meet  apphcable  requirements  including 
Part  21.  Notices  of  Violation  will  be  issued  for 
vendors  which  violate  Part  21.  Civil  penalties 
will  only  be  imposed  against  individual 
directors  or  responsible  officers  of  a  vendor 
organization  who  knowingly  and  consciously 
fail  to  provide  the  notice  required  by  10  CFR 
21.21(b)(1).  Notices  of  Nonconformance  will 
be  used  for  vendors  which  fail  to  meet 
commitments  related  to  NRC  activities. 

Supptement  I — Severity  Categories 

Reactor  Operations 

A.  Severity  I — Violations  involving  for 
example: 

1.  A  Safety  Limit,  as  defined  in  10  CFR 
50.36  and  the  Technical  Specifications,  being 
exceeded; 

2.  A  system  *  designed  to  prevent  or 
mitigate  a  serious  safety  event  not  being  able 
to  perform  its  intended  safety  function  ^  when 
actually  called  upon  to  work; 

3.  An  accidental  criticality;  or 

4.  Release  of  radioactivity  offsite  greater 
than  ten  (10)  times  the  Technical 
Specifications  limit.* 

B.  Severity  U — Violations  involving  for 
example: 

1.  A  system  designed  to  prevent  or  mitigate 
serious  safety  events  not  being  able  to 
perform  its  intended  safety  function;  or 

2.  Release  of  radiactivity  offsite  greater 
than  five  (5)  times  the  Technical 
Specifications  limit. 

C.  Severity  III — Violations  involving  for 
example: 

1.  A  significant  violation  of  a  Technical 
Specification  Limiting  Condition  for 
Operation  where  the  appropriate  Action 
Statement  was  not  satisfied  within  the  time 
allotted  by  the  Action  Statement,  such  as: 

a.  In  a  pressurized  water  reactor,  in  the 
applicable  modes,  having  one  high-pressure 
safety  injection  pump  inoperable  for  a  period 
in  excess  of  that  allowed  by  the  action 
statement;  or 

b.  In  a  boiling  water  reactor,  one  primary 
containment  isolation  valve  inoperable  for  a 
period  in  excess  of  that  allowed  by  the  action 
statement. 

2.  A  system  designed  to  prevent  or  mitigate 
a  serious  safety  event  not  being  able  to 
perform  its  intended  fiinction  under  certain 
conditions  (e.g.,  safety  system  not  operable 
unless  offsite  power  is  available;  materials  or 
components  not  environmentally  qualified); 

3.  Dereliction  of  duty  on  the  part  of 
personnel  involved  in  licensed  activities; 


'"System"  as  used  in  these  supplements,  includes 
administrative  and  managerial  control  systems,  as 
well  as  physical  systems. 

'  "Intended  safety  function"  means  the  total 
safet)'  function,  and  is  not  directed  toward  a  loss  of 
redundancy.  For  example,  considering  a  BWR's  high 
pressure  ECCS  capability,  the  violation  must  result 
in  complete  invalidation  of  both  HPQ  and  ADS 
subsystems.  A  loss  of  one  subsystem  does  not 
defeat  the  intended  safety  function  as  long  as  the 
other  subsystem  is  operable. 

'The  Technical  Specification  limit  as  used  in  this 
Supplement  (items  A.4,  B.2  and  C.5)  does  not  apply 
to  the  instantaneous  release  limit. 
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4.  Changes  in  reactor  parameters  which 
cause  unanticipated  reductions  in  margins  of 
safety; 

5.  Release  of  radiactivity  offsite  greater 
than  the  Technical  Specifications  limit; 

6.  Failure  to  meet  the  requirements  of  10 
CFR  S0.S9  such  that  a  required  license 
amendment  was  not  sought:  or 

7.  Licensee  failure  to  conduct  adequate 
oversight  of  vendors  resulting  in  the  use  of 
products  or  services  which  are  of  defective  or 
indeterminate  quality  and  which  have  safety 
significance. 

D.  Severity  IV— Violations  involving  for 
example: 

1.  A  less  significant  violation  of  a 
Technical  Specification  Limiting  Condition 
for  Operation  where  the  appropriate  Action 
Statement  was  not  satisfied  within  the  time 
allotted  by  the  Action  Statement,  such  as: 

a.  In  a  pressurized  water  reactor,  a  5% 
deficiency  in  the  required  volume  of  the 
condensate  storage  tank;  or 

b.  In  a  boiling  water  reactor,  one 
subsystem  of  the  two  independent  MSIV 
leakage  control  subsystems  inoperable. 

2.  Failure  to  meet  the  requirements  of  10 
CFR  50.59  that  does  not  result  in  a  Severity 
Level  I.  U,  or  III  violation; 

3.  Failure  to  meet  regulatory  requirements 
that  have  more  than  minor  safety  or 
environmental  significance:  or 

4.  Failure  to  make  a  required  Licensee 
Event  Report. 

E.  Severity  Level  V— Violations  that  have 
minor  safety  or  environmental  significance. 

Suppleonont  II — Severity  Categories 

Part  50    Facility  Construction 

A.  Severity  I— Violations  involving  a 
structure  or  system  that  is  completed  •  in 
such  a  manner  that  it  would  not  have 
satisfied  its  intended  safety  related  purpose. 

B.  Severity  II— Violations  involving  for 
example: 

1.  A  breakdown  in  the  quality  assurance 
program  as  exemplified  by  deficiencies  in 
construction  QA  related  to  more  than  one 
work  activity  (e.g..  structural,  piping, 
electrical  or  foundations).  Such  deficiencies 
normally  involve  the  licensee's  failure  to 
conduct  adequate  audits  or  to  take  prompt 
corrective  action  on  the  basis  of  such  audits 
and  normally  involve  multiple  examples  of 
deficient  construction  or  construction  of 
unknown  quality  due  to  inadequate  program 
implementation:  or 

2.  A  structure  or  system  that  is  completed 
in  such  a  manner  that  it  could  have  an 
adverse  effect  on  the  safety  of  operations. 

C.  Severity  III— Violations  involving  for 
example: 

1.  A  deficiency  in  a  licensee  quality 
assurance  program  for  construction  related  to 
a  single  work  activity  (e.g.,  structural,  piping, 
electrical,  or  foundations).  Such  significant 
deficiency  normally  involves  the  licensee's 
failure  to  conduct  adequate  audits  or  to  take 
prompt  corrective  action  on  the  basis  of  such 
audits,  and  normally  involves  multiple 
examples  of  deficient  construction  or 


construction  of  unknown  quality  due  to 
inadequate  program  implementation; 

2.  Failure  to  confirm  the  design  safety 
requirements  of  a  structure  or  system  as  a 
result  of  inadequate  preoperational  test 
program  implementation;  or 

3.  Failure  to  make  a  required  10  CFR 
50.55(e)  report. 

D.  Severity  IV— Violations  involving  failure 
to  meet  regulatory  requirements  including 
one  or  more  Quality  Assurance  Criterion  not 
amounting  to  Severity  Level  1, 11  or  lU 
violations  that  have  more  than  minor  safety 
or  environmental  significance. 

E  Severity  V— Violations  that  have  minor 
safety  or  environmental  significance. 

Supplement  III— Severity  Categories 

Safeguards 

A.  Severity  I — Violations  involving  for 
example: 

1.  An  act  of  radiological  sabotage  or  actual 
theft,  loss,  or  diversion  of  a  formula  quantity 
of  strategic  special  nuclear  material  '• 
(SSNM): 

2.  Actual  entry  of  an  unauthorized 
individual  into  a  vital  area  or  material  access 
area  from  outside  the  protected  area  (i.e., 
penetration  of  both  barriers)  that  was  not 
detected  at  the  time  of  entry;  or 

3.  Failure  to  promptly  report  knowledge  of 
an  actual  or  attempted  theft  or  diversion  of 
SSNM  or  an  act  of  radiological  sabotage. 

B.  Severity  11 — Violations  involving  for 
example: 

1.  Actual  theft,  loss  or  diversion  of  special 
nuclear  material  (SNM)  of  moderate  strategic 
significance;" 

2.  Failure  to  control  access  such  that  all 
three  elements  of  access  control  (barrier, 
monitoring,  and  response)  at  the  protected 
area  or  vital  area  are  inadequate  or  two  of 
three  elements  are  inadequate  in  both  the 
protected  and  vital  area; 

3.  Failure  to  implement  approved 
compensatory  measures  when  the  central 
and  secondary  alarm  stations  are  inoperable: 

4.  Failure  to  establish  or  maintain 
safeguards  systems  designed  or  used  to 
prevent  or  detect  the  unauthorized  removal  of 
a  formula  quantity  of  SNM  from  areas  of 
authorized  use  or  storage;  or 

5.  Failure  to  use  established  transportation 
security  systems  designed  or  used  to  prevent 
the  theft,  loss,  or  diversion  of  a  formula 
quantity  of  SNM  or  acts  of  radiological 
sabotage. 

C.  Severity  III— Violations  involving  for 
example: 

1.  Failure  to  control  access  such  that  two  of 
the  three  elements  of  access  control  at  the 
vital  area  or  protected  area  barrier  are 
inadequate; 

2.  Failure  to  control  access  to  a  transport 
vehicle  or  the  SNM  being  transported  that 
does  not  constitute  a  Severity  I  or  II  violation; 

3.  Failure  to  establish  or  maintain 
safeguards  systems  designed-or  used  to 
prevent  or  detect  the  unauthorized  removal  of 
SNM  of  moderate  strategic  significance  from 
areas  of  authorized  use  or  storage: 


4.  Failure  to  implement  approved 
compensatory  measures  when  the  central  (or 
secondary)  alarm  station  is  inoperable: 

5.  Failure  to  conduct  a  proper  search  at  the 
access  control  point  that  results  in 
introduction  to  the  site  of  firearms, 
explosives,  incendiary  devices,  or  other  items 
which  could  be  used  for  industrial  sabotage: 
or 

6.  Failure  to  properly  secure  or  protect 
classified  or  other  sensitive  safeguards 
information  which  would  significantly  assist 
an  individual  in  an  act  of  radiological 
sabotage  or  theft  of  special  nuclear  material. 

D.  Severity  IV— Violations  involving  for 
example: 

1.  Failure  to  establish  or  maintain 
safeguards  systems  designed  or  used  to 
prevent  or  detect  the  unauthorized  removal  of 
SNM  of  low  strategic  significance  '•  from 
areas  of  authorized  use  or  storage; 

2.  Failure  to  implement  10  CFR  Parts  25  and 
95  and  information  addressed  under  Section 
142  of  the  Act,  and  the  NRC  approved 
security  plan  relevant  to  those  parts: 

3.  Failure  to  control  access  to  a  vital  area 
or  material  access  area  ^m  inside  the 
protected  area  or  failure  to  control  access  to 
the  protected  area  in  that  one  of  the  three 
elements  of  access  control  is  inadequate: 

4.  Failure  to  properly  secure  or  protect 
classified  or  other  sensitive  safeguards 
information  which  would  not  significantly 
assist  an  individual  in  an  act  of  radiological 
sabotage  or  theft  of  special  nuclear  material: 
or 

5.  Other  violations,  such  as  failure  to  follow 
an  approved  security  plan,  that  have  more 
than  minor  safeguards  significance. 

E  Severity  V — Violations  that  have  minor 
safeguards  significance. 

Supplement  IV— Severity  Categories 

Health  Physics  10  CFR  Part  20  " 

A.  Severity  I — Violations  involving  for 
example: 

1.  Single  exposure  of  a  worker  in  excess  of 
25  rems  of  radiation  to  the  whole  body,  150 
rems  to  the  skin  of  the  whole  body,  or  375 
rems  to  the  feet,  ankles,  hands,  or  forearms: 

2.  Annual  whole  body  exposure  of  a 
member  of  the  public  in  excess  of  2.5  rems  of 
radiation; 

3.  Release  of  radioactive  material  to  an 
unrestricted  area  in  excess  of  ten  times  the 
limits  of  10  CFR  20.106: 

4.  Disposal  of  licensed  material  in 
quantities  or  concentrations  in  excess  of  ten 
times  the  limits  of  10  CFR  20.303:  or 

5.  Exposure  of  a  worker  in  restricted  areas 
of  ten  times  the  limits  of  10  CFR  20.103. 

B.  Severity  II — Violations  involving  for 
example: 

1.  Single  exposure  of  a  worker  in  excess  of 
5  rems  of  radiation  to  the  whole  body,  30 
rems  to  the  skin  of  the  whole  body  or  75  rems 
to  the  feet,  ankles,  hands  or  forearms: 

2.  Annual  whole  body  exposure  of  a 
member  of  the  public  in  excess  of  0.5  rems  of 
radiation: 


•  "Completed"  means  completion  of  construction 
including  review  and  acceptance  by  the 
conslructioD  QA  organization. 


'"SeelOCFRrs.ZJbb) 
"SeelOCFR73.2(x) 


"SeelOCFR73.2(y) 

"Personnel  overexposures  and  associated 
violations,  incurred  during  a  life  saving  effort,  wiil 
be  treated  on  a  case-by-case  basis.    . 
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3.  Release  of  radioacthre  material  to  an 
uiwvsb  ictad  area  in  excess  of  nva  times  the 
limits  oflOCnt  10.108; 

4.  Paihire  to  sake  aa  iamediale 
notification  as  iwjaiied  by  n  GPIt 
20.4O3(aMl)  MmI  M  CPR  ».40S(a)(2): 

5.  Disposal  of  Koensed  aMterial  in 
quantitios  or  oonoentratioao  in  exoess  of  five 
times  the  limits  of  10  CFR  20.303;  or 

&  Exposore  of  a  worker  ia  icstrictsd  areas 
in  excess  of  fivo  times  dw  bnits  of  10  CFR 

2aua. 

C.  Severity  ID — ^Violations  involving  for 
example: 

1.  Single  exposure  of  a  worker  in  excess  of 
3  rems  of  radiation  to  the  whole  body,  7.S 
rems  to  the  skin  of  the  wboie  body,  or  18.75 
rems  to  the  feet,  ankles,  hands  or  forearms: 

2.  A  radiation  level  in  an  unrestricted  area 
such  that  an  individual  could  receive  greater 
than  100  miilirem  in  a  one  hour  period  or  500 
miliirem  in  any  seven  consecntive  days; 

9.  Failoe  to  make  a  24-honr  notification  as 
required  by  10  CFR  20.403(b)  or  an  immediate 
notification  required  by  10  CFR  20.40Z(a): 

4.  Substantial  potential  for  an  exposure  or 
release  in  excess  of  10  CFR  Part  20  whether 
or  not  snch  exposure  or  release  occurs  (e.g., 
entry  into  higji  radiation  areas,  such  as  under 
reactor  vessels  or  in  the  vicinity  of  exposed 
radiographic  sources,  without  having 
performed  an  adequate  survey,  operation  of  a 
radiation  facility  with  a  nonfunctioning 
interlodt  system): 

5.  Release  of  radioactive  material  to  an 
unrestricted  area  in  excess  of  the  limits  of  10 
CFR  20.100; 

6.  Improper  disposal  of  licensed  material 
not  covered  in  Severity  Level   I  or  11; 

7.  Exposure  of  a  woricer  in  restricted  areas 
in  excess  of  the  limits  of  10  CFR  20.103; 

8.  Release  for  unrestricted  use  of 
contaminated  or  radioactive  material  or 
equipment  which  poses  a  realistic  potential 
for  significant  exposure  to  members  of  the 
public  or  which  reflects  a  programmatic 
(rather  than  iaoiated)  weakness  in  the 
radiation  control  program; 

9.  Cumulative  worker  exposure  above 
regalatory  liniits  when  soch  ousulative 
exposure  reflects  a  pragramsMlic.  rather  than 
an  isolated  weakness  in  radiation  protection; 

10.  Conduct  of  licensee  activities  by  a 
technically  unqualified  person:  or 

11.  Significant  failure  to  control  licensed 
matfriaL 

D.  Severity  fV — Violations  Involving  for 
example: 

1.  Rxposures  in  excess  of  ihe  limits  of  10 
CFR  20.101  not  constituting  Severity  Level  I, 
U.  or  III  violations; 

2.  A  radiation  level  in  an  unrestricted  area 
such  that  an  individual  could  receive  greater 
than  2  miliirem  in  a  one-hour  period  or  100 
miilirem  in  any  seven  consecntive  days; 

S.  Failure  to  make  a  30-day  notification 
required  by  10  CFR  20.40S; 

4.  Failure  to  make  a  follownp  written  report 
as  required  by  10  CFR  20.402(b),  20,406,  and 
20.409;  or 

5.  Any  other  matter  that  has  more  than 
minor  safety  or  enviromental  significance. 

E.  Severity  V — Violations  that  have  minor 
safety  or  enviromental  significance. 


SupplenaMI  V—S««wity  Categories 

Transportation  '* 

A.  Severity  (— Viotatioas  of  NRG 
transportation  raquirements  involving  for 

example: 

1.  Annual  whole  body  radiation  exposure 
of  a  member  of  the  public  in  excess  of  0.5 
rems  of  radiation;  or 

2.  Breach  of  package  integrity  resulting  in 
surface  contamination  or  external  radiation 
levels  in  excess  of  ten  limes  the  NRC  limits. 

a  Severity  D— Violations  of  NRC 
transportation  requirements  involving  for 
example: 

1.  Breach  of  package  integrity  resulting  in 
surface  contamination  or  external  radiation 
levels  in  exoass  of  NRC  requirements; 

2.  Surface  contamination  or  external 
radiation  levels  in  excess  of  five  times  NRC 
limits  that  did  not  result  fitwi  a  breach  of 
package  integity;  or 

3.  Failure  to  make  required  initial 
notifications  associated  with  Severity  Level  I 
or  D  violations. 

C.  Severity  ID— Violations  of  NRC 
'transportation  requirements  involving  for 
example: 

1.  Breach  of  package  integrity; 

2.  Surface  contamination  or  external 
radiation  levels  ui  excess  of,  but  less  than  a 
factor  of  five  above  NRC  requirements,  that 
did  not  resuh  from  a  breach  of  package 
integrity; 

3.  Any  noncompliance  with  labelling, 
placarding,  shipping  paper,  packaging, 
loading,  or  other  requirements  that  could 
reasonably  result  in  the  following: 

a.  Improper  identification  of  the  type, 
quantity,  or  form  of  material; 

b.  Failore  of  the  carrier  or  recipient  to 
exercise  adequate  controls;  or 

c.  Substantial  potential  for  peraonnel 
exposure  or  contamination,  or  improper 
transfer  of  material;  or 

4.  Faifure  to  make  required  initial 
notification  associated  with  Severity  Level  Ili 
violations. 

0.  Severity  IV— Violations  of  NRC 
transportatioa  requirements  involving  for 
example: 

1.  Package  selection  or  preparation 
requirements  which  do  not  result  in  a  breach 
of  package  integrity  or  surface  oontamination 
or  external  radiation  levels  in  excess  of  NRC 
requirements:  or 

2.  Other  violations  that  have  more  than 
minor  safety  or  eovironmental  significance. 

E.  Severi^  V — Violations  that  have  minor 
safety  or  environmental  significance. 

^Supplement  VI — Severity  Categories 

Fuel  Cyck  and  Materials  Operations 

A.  Severity  I — ^Violations  involving  for 
example: 

1.  Radiation  levels,  contamination  levels,  or 
releases  that  exceed  ten  times  the  limits 
specified  in  the  license; 


2.  A  system  designed  to  prevent  or  mitigate 
a  serions  safety  event  not  being  operable 
when  actually  required  to  perform  its  design 
function;  or 

3.  A  nudear  criticalDy  accidant 

B.  Severity  D — ^Violations  Involving  for 
example: 

1.  Radiation  levels,  contamination  levels,  or 
releases  that  exceed  five  times  the  limits 
specified  in  the  license:  or 

2.  A  system  designed  to  prevent  oi-  mitigate 
a  serious  safety  event  being  inoperable. 

C  Severity  III — Violations  involving  for 
example: 

1.  Failure  to  control  access  to  ticeosed 
materials  for  radiation  purposes  as  specified 
by  NRC  requirements; 

2.  Possession  or  use  of  unauthorized 
equipnsent  of  materials  in  the  conduct  of 
licensee  activities  which  degrades  safety; 

3.  Use  of  radioactive  material  on  humans 
where  such  use  is  not  authorited; 

4.  Conduct  of  licensed  activities  by  a 
technically  unqualified  person; 

5.  Radiation  levels,  oontamination  levels,  or 
releases  that  exceed  the  limits  specified  in 
the  license;  or 

6.  Medical  therapeutic  misadministrations. 

D.  Severity  IV — Violations  involving  for 
example: 

1.  Failure  to  maintain  patients  hospitaHxed 
who  have  cobah-60,  cesium-137,  or  Iridium- 
192  implants  or  to  conduct  required  leakage 
or  contamination  tests,  or  to  use  properly 
calibrated  equipment; 

2.  Other  violatioos  that  have  mora  than 
minor  safety  or  environmental  significance; 
or 

3.  Failure  to  report  medical  diagnostic 
roisadministrBtions. 

E.  Severity  V — Violations  that  have  minor 
safety  or  environmental  significance. 

Supplemont  VII — Severity  Categories 
Miscellaneous  Matters 

A.  Severity  I — Violations  involving  for 
example: 

1.  A  Material  False  Statement  (MFS)'<  in 
which  the  statement  made  was  deliberately 
false; 

2.  Falsification  of  records  which  NRC 
requires  be  kept  of  significant  information  in 
whifdi  the  records  were  deliberately  falsified 
by  or  with  the  knowledge  of  management; 

3.  A  knowing  and  intentional  failure  to 
provide  the  notice  required  by  Part  21;  or 

4.  Action  by  senior  corporate  management 
in  violation  of  Section  ZIO  of  the  ERA  against 
an  employee. 


"Some  transportation  requirements  are  applied 
to  more  than  one  Hcen»w  involved  in  tt»e  same 
activity  soc)<  as  a  shipper  flO  CFV  73.20)  and  a 
canier  (10  CFR  7(L20a>.  When  a  viotation  of  sudi  a 
requirement  occurs,  enforoemenl  actioa  will  be 
directed  against  the  responsible  licensee  which, 
under  the  circumstances  of  the  case,  may  {>e  one  or 
more  of  the  licensees  involved. 


"  In  essence,  a  Material  False  Statement  is  « 
statement  thai  is  falae  by  omissioa  or  commission 
aad  is  relevaat  to  the  regulatory  process.  As  can  be 
seen  in  the  examples,  in  determining  the  specific 
severity  level  of  a  violation  involving  material  false 
statements  or  falsification  of  records,  consideration 
will  be  given  to  such  factors  as  the  position  of  the 
person  involvad  In  the  vtolatkm  (eg.. first  Kne 
sopervisor  or  aeiiior  manager^  the  significance  of 
the  information  involved,  and  the  intent  of  the 
violator  (i.e..  ncgiigenoa  not  aimraating  to  careies* 
disregard,  careless  disregard,  or  deliberateness]. 
The  relative  weight  given  to  each  of  these  factors  in 
airiving  at  the  sppropHale  •evcrity  level  wilt  be 
dependent  on  the  cjil— istsnoes  (^  tke  violation. 
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B.  Severity  II— Violations  involving  for 
example: 

1.  A  MFS  or  a  reporting  failure,  involving 
information  which,  had  it  been  available  to 
the  NRC  and  accurate  at  the  time  the 
information  should  have  been  submitted, 
would  have  resulted  in  regulaforj-  action  or 
would  likely  have  resulted  in  NRC  seeking 
further  information; 

2.  A  MFS  in  which  the  false  statement  was 
made  with  careless  disregard, 

3.  Deliberate  falsification  or  records  which 
NRC  requires  be  kept  involving  significant 
information: 

4.  Action  by  plant  management  above  first- 
line  supervision  in  violation  of  section  210  of 
the  ERA  against  an  employee;  or 

5.  A  failure  to  provide  the  notice  raquired 
by  Part  21. 

•      C.  Severity  II— Violations  involving  for 
example: 

1.  A  MFS  not  amounting  to  a  Severity  Level 
I  or  11  violation. 

2.  Doiiberate  falsification,  or  faUificatipn 
by  or  with  the  knowledge  of  management,  of 
records  which  the  NRC  requires  be  kept  that 
did  not  involve  significant  information. 

3.  Action  by  first-line  supervision  in 
violation  of  section  210  of  the  ERA  against  an 
employee;  or 

4.  Inadequate  review  or  failure  lo  review 
such  that,  if  an  appropriate  review  had  been 
made  as  required,  a  Part  21  report  would 
have  been  made. 

D.  Severity  IV— Violations  involving  for 
example: 

1.  Inadequate  review  or  failure  to  review 
under  Part  21  or  other  procedural  violations 
associaled  with  Part  21  with  more  than  minor 
safety  significance: 

2.  A  false  statement  caused  by  an 
inadvertent  clerical  or  similar  error  involving 
information  which,  had  it  been  available  to 
NRC  and  accurate  at  the  time  the  information 
should  have  been  submitted,  would  probably 
not  have  resulted  in  regulatory  action  or  NRC 
seeking  additional  information;  or 

E.  Severity  V— Violations  of  minor 
procedural  requirements  of  Part  21. 

Supplement  Vlil— Severity  Categories 

Emergency  Preparedness 

A.  Severity  I— Violations  involving  for 
example: 

In  a  general  emergency,  licensee  failure  to 
promptly:  (l)  Correctly  classify  the  event.  (2) 
make  required  notifications  to  responsible 
Federal.  Stale,  and  local  agencies,  or  (3) 
respond  to  the  event  (e.g..  assess  actual  or 
potential  offsite  consequences,  activate 
emergency  response  facilities,  and  augment 
shift  staff). 

B.  Severity  II— Violations  involving  for 
example: 

1.  In  »  site  area  emergency,  licensee  failure 
to  promptly:  (1)  Correctly  classify  the  event. 
(2)  make  required  notifications  to  responsible 
Federal,  State,  and  local  agencies,  or  (3) 
respond  to  the  event  (e.g.,  assess  actual  or 
potential  offsite  consequences,  activate 
emergency  response  facilities,  and  augment 
shift  staff):  or 

2.  Licensee  failure  to  meet  or  implement 
more  than  one  emergency  planning  standard 
involving  assessment  or  notification. 


C.  Severity  III— Violations  involving  for 
example: 

1.  In  an  alert,  licensee  failure  to  promptly: 
(1)  Correctly  classify  the  event,  (2)  make 
required  notifications  lo  responsible  Federal. 
State,  and  local  agencies,  or  (3)  respond  to 
the  event  (e.g..  assess  actual  or  potential 
offsite  consequences,  activate  emergency 
response  facilities,  and  augment  shift  staff); 
or 

2.  Licensee  failure  to  meet  or  implement 
one  emergency  planning  standard  involving 
assessment  or  notification. 

D.  Severity  IV— Violations  involving  for 
example: 

Licensee  failure  to  meet  or  implement  any 
emergency  planning  standard  or  requirement 
not  directly  related  to  assessment  and 
notification. 

E.  Severity  V— Violations  that  have  minor 
safety  or  environmental  significance. 

Bated  at  Washington.  D.C.,  this  14th  day  of 
November  1985. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Chilk. 

Secretary  of  the  Commission. 

(FR  Doc.  27598  Filed  11-19-85;  8:45  amj 

BILLING  CODE  7StO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification;  Monensin- 
Mineral  Granules 

agency:  Food  and  Drug  Administration: 
HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Farmers  Friend  Mineral  Co..  providing 
for  use  of  monensin-mineral  granules  in 
pasture  cattle.  The  supplement  expands 
the  class  of  pasture  cattle  to  include 
"dairy  and  beef  replacement  heifers. 
EFFECTIVE  DATE:  November  20. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Farmers 
Friend  Mineral  Co.,  Inc.,  1048  East  Main 
St.,  Louisville.  KY  40206,  has  submitted  a 
supplement  to  NADA  119-823  for 
monensin-mineral  granules.  The  NADA 
was  previously  approved  for  increased 
rate  of  weight  gain  in  slaughter,  stocker, 
and  feeder  cattle  weighing  moi^  than 
400  pounds  on  pasture.  The  supplement 


adds  dair>'  and  beef  replacement  heifers 
to  the  class  of  pasture  cattle  for  which 
the  dmg  is  labeled  for  use.  The 
supplement  is  approved  and  the 
regulatioris  are  amended  to  reflect  the 
approval.  Elanco  Products  Co.  has 
authorized  use  of  data  in  NADA  95-735 
and  NADA  38-878  to  support  approval 
of  NADA  ll»-823. 

This  is  a  Categor>'  II  Supplement  (42 
FR  64367;  December  23. 1977),  which 
does  not  require  reevaluation  of  the 
underlying  safety  and  effectiveness  data 
in  the  original  approval.  This 
determination  is  based  on  the  fact  that 
the  use  of  the  product  is  being  extended 
to  immature  cattle  intended  for  breeding 
purposes  so  that  tissue  residues  would 
not  be  expected  and  the  product's 
effectiveness  has  been  previously 
established  in  other  pasture  cattle  of  the 
same  weight. 

Approval  of  this  supplement  is  an 
administrative  action  that  did  not 
require  generation  of  new  effectiveness 
or  safety  data.  Therefore,  a  freedom  of 
information  summary  (pursuant  to  21 
CFR  514.11(e)(2){ii)  is  not  required. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  si^ificant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

list  of  Subjects  in  21  CFR  Part  520 

Animal  drugs.  Oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIHCATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Auaority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b{i));  21  CFR  5.10  and  5.83. 

§  520.1448b    (Anwndedl 

2.  In  §  520.1448b  Monensin-mineral 
granules  by  removing  the  first  sentence 
of  paragraph  (d)(3)  and  inserting  in  its 
place  "Medicated  mineral  granules  to  be 
fed  free  choice  to  pasture  cattle 
(slaughter,  stocker,  feeder,  and  dairy 
and  beef  replacement  heifers)  weighing 
more  than  400  pounds." 


BEST  COPY  AVAILABLE 
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Dated:  November  13. 1985. 

ManJaA-NuMNa^ 

Acting  AssodotsDinckw  far  MgwAmimm/ 
Dryg  EvaluatMtn. 

[FR  Odc  »-47«n  Fil«d  lt-l»-«5;  feiS  aa] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offios  of  Hm  AMtotsnl  Secrvtwy  for 


24  OFR  Pvte  232«nd  242 
(DMiNt  No.  R-«S-12S4;  Ht-ltMl 


aqcnct:  Office  of  the  Assistance 
Secretary  for  Homing — ^Federal  Housing 
Commissioner,  HUD. 
action:  Fmal  role. 

MMMMMV:  Tht  Oipartiaent  is  amending 
its  rimiiatwMii  govemiag  tlw  iasuraiiGe 
of  mortgagee  far  hospitals.  Under  dm 
rule,  HUD  will  be  aUe  to  insure  a 
mortgage  given  to  re&uiice  an  existing 
HUD-JBSured  saortgage  coveting  a 
hospital.  Insurance  coverage  h^ 
however,  be  subject  to  limitations 
related  to  the  new  mortgage's  principal 
amount,  term  and  debt  service 
provisions.  The  rule  will  also  correct  a 
technical  defect  in  the  refinancing 
provisions  applicable  to  HUD-insured 
nursing  homes  and  intermediate  care 
facilities. 

EFFECTIVE  DATE:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
pubUcation.  bat  not  b^ore  further  notice 
of  the  effective  date  is  published  in  the 
Federal  I 


vnoN  coNTAcr: 
]ames  L  Hamemick,  Director,  Office  of 
Insured  Multifamily  Housing 
Development,  Room  6128,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  "Washington,  DC. 
20410-5000,  tel^one  (202)  755-5720. 
(This  is  not  a  toll-free  number). 
SUFFLEMENTARV  INFORMATION:  On  June 
24, 1985,  HUD  published  a  notice  of 
proposed  rule  making  to  apply  the 
provisions  of  section  223ta)(7)  of  the 
National  Housing  Act  (the  Act)  to 
hospital-related  mortgages  insured 
undier  section  242  of  the  Act.  Section 
2Z3(aX7)  authorizes  the  Department  to 
insure  a  mortgage  that  is  given  to 
refinance  an  existing  mortgage  insured 
under  die  Act. 

The  proposed  rule  indnded  several 
limitations  designed  to  ensure  that  any 


refinaadag  would  reaolt  in  radiioed  debt 
service  payments  for  a  mortgagor 
wiliKMt  iocreasing  HUD's  insurance 
liabiMty.  Tieae  Kmitatiom  arc  as 

tOflQWfK 

(1)  T\tB  pnnclpal  amount  of  the 
mortgage  could  not  exceed  the  lesser  of 
(a)  the  anginal  principal  amount  of  the 
existing  mortgage  or  (b)  the  sum  of  the 
unpaid  principal  balance  of  the  existing 
mortgage  and  loan  closing  charges 
associated  with  the  refinancing 
mortgage  and  costs  of  improvements, 
upgrading  or  additions  required  to  be 
made  to  the  property. 

(2)  The  mortgagor's  monthly  debt 
service  payment  could  not  increase  a*  a 
result  of  the  refinancing. 

(3)  In  appropriate  drcttmstancea,  the 
new  mor^age's  term  could  exceed  the 
unexpired  balance  of  the  existing 
mortgage  by  up  to  12  years. 

In  addition.  HUD  proposed  the 
technical  revisions  to  existing  rules  in  24 
CFR  Part  232  related  to  refinanced 
mortgages,  making  clear  their 
apphcation  to  nursing  homes  and 
intei  mediate  care  facilities. 

The  Department  did  not  receive  a^y 
comments  in  response  to  its  notice  of 
proposed  rulemaking.  Accordingly,  the 
rule  is  now  being  adopted  as  final 
without  any  revision. 

Findings 

A  Finding  of  No  Sipiificaat  hapoct 
with  mpact  to  the  enviroonent  haa 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102t2)tC)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  die  Office  of  the  General  Counsel 
Rules  Docket  Clerk.  Room  10276,  451 
Seventh  Street  SW.,  Washington.  DC 
20410-^000. 

This  rule  does  not  constitute  a  "major 
role**  as  tfiat  term  is  defined  in  section 
1(b)  of  Executive  Order  12^1  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  of  prices 
for  consumers,  individuals  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (S) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  60S(b)  of  die  Regulatory 
Flexibility  Act  (5  U.&C  8010),  the 
Undersigned  certifies  that  this  rule  does 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
enlitioa.  The  role  will  generally  apply  to 
HUD-insared  hospitals,  most  ^  whidi 
are  not  small  entities,  and  will  make 
Federal  mortgage  insurance  available  to 
hospitals  ses^cing  to  refinance  axisthig 
insured  mortgages. 

This  rale  was  listed  as  item  number 
827  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  oh 
October  29, 1985  (50  FR  44166,  44Ua). 
under  Executive  Order  12291  and  the 
RegulaUiry  Flexibility  Act 

The  hospital  mortgage  insurance 
program  is  hsted  in  the  Catalog  of 
Federal  Domestic  Assistance  as 
program  number  14.128.  The  insuraaoe 
program  for  nursing  homes  and 
intermediate  care  facilities  is  listod  in 
the  Catalog  as  program  number  14.120. 

list  (tf  Subject* 

24  CFR  Part  232 

Rre  prevention.  Health  facilities.  Loan 
programs,  Health,  Loan  programs: 
Housing  and  community  devek)pm«nt. 
Mortgage  insurance.  Nursing  bonas. 
Intermediate  care  facilitie*. 

24  CFR  Part  242 

Hospitals,  Mortgage  Insurance. 
Accordingly,  the  Department  araanda 
24  CFR  Parts  232  and  242  as  follows: 

PART  2S2— NURSING  HOMES  AND 
INTERMEOUTE  CARE  FACtUmES 
MOfrraAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
Part  232  continues  to  read  as  follows: 

Authority:  Sws.  211. 2S2.  NationW  Hoosiiig 

Act  (12  U.S.C.  1715b.  17l5w):  sec.  7(d), 
Departnent  of  Hanaias  and  Uriwfi 
Development  Act  (42  U.S.C.  3535(d)). 

2.  By  revising  S  232.41  to  read  as 
follows: 

§232.41    EHglUBty  of  miscellaneous  type 
moitoaQas. 

A  mortgage  coverii^  a  fadlity  having 
20  or  more  beds  shall  be  eligible  for 
insurance  under  this  subpart  if  it  meets 
the  requirements  of  S  207.31(b)  and  (c)  of 
this  chapter,  as  well  as  the  requirements 
of  this  subpart. 

S.  By  revising  §  232.42  to  read  as 
follows: 

§232.43    E«gMMy  Of  raflnancatf 
mortgages. 

A  mortgage  given  to  refmance  an 
existing  insured  mortgage  covering  a 
facility  having  20  or  more  beds  may  be 
insured  under  this  sut>part  pursuant  to 
section  223(a)f7)  of  the  National  Housing 
Act  if  it  meets  the  requirements  of 


§  287^8)  titroagh  {c]  of  this  chapter,  as 
well  as  the  requimnents  of  this  subpart. 

PART  242-MORTQAQE  INSURANCE 
FOR  HOSPITALS 

4.  The  authority  citation  for  24  CPR 
Part  242  i&  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  242  is 
removed: 

Authority:  Sees.  211.  223(f).  242.  National 
HoMlilg  Act  fl2  VS.C.  1715b.  1715n(0, 1715z- 
7);  sec.  7(d),  Department  of  Housing  apd 
Urban  DevetopmenI  Act  (42  U.S.C.  3635(d)). 

5.  By  adding  a  new  §  242.96  to  read  a« 

follows: 

§242.96    EligM)iHty  of  refinanctng 
transactions. 

A  mortgage  given  to  refinance  an 
existing  insured  mortgage  covering  a 
hospital  may  be  insured  under  this  ' 
subpart  pursuant  to  section  223(a)(7)  of 
the  National  Housing  Act.  Lasurance  of 
the  new,  refrnanciog  mortgage  shall  be 
subject  to  the  foUowing  (imitations: 

(A)  Principal  amount  The  principal 
amount  of  the  refinancing  mortgage 
shall  not  exceed  the  lesser  of  (1)  the 
original  principal  aoMmnt  of  the  existing 
iosared  mortgage,  or  (2)  the  unpaid 
principal  amount  of  the  existing  insured 
mortgage,  to  which  may  be  added  loan 
closing  charges  associated  with  the 
refinancing  mortgage,  and  costs,  as 
determined  by  the  Commissioner,  or 
improvements,  upgrading  or  additions 
required  to  be  made  to  the  property. 

|b)  Debt  service  rate.  The  monthly 
debt  service  payment  for  the  refinancing 
mortgage  may  not  exceed  the  debt 
service  payment  charged  for  the  existmg 
mortgage. 

(c)  Mortgage  term.  The  term  of  the 
new  mortgage  shall  not  exceed  the 
unexpired  term  of  the  existing  mortgage, 
except  that  the  new  mortgage  may  have 
a  terra  of  not  more  than  12  years  in 
excess  of  the  imexpired  term  of  the 
existing  mortgage  in  any  case  in  which 
the  Commissioner  determines  that  the 
insurance  of  the  mortgage  for- an 
additional  term  will  inure  to  the  benefit 
of  the  General  Insurance  Fond,  taking 
into  consideration  the  outstanding 
insurance  Kabilfty  under  the  existing 
insured  mortgage,  and  the  remaining 
economic  life  of  the  property. 

Dated:  November  7. 1SB5. 
lanetHate, 

Acting  General Oeputy  Assistant  Secretary 

for  Hcustng-Deputy  Fedsroi  Housing 

Co/nauasioner. 

|FR  Doc  85-27873  Piled  ll-19-«&:  B:4&  am) 

BILLINU  OOOE  4rW-lMI 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  SurtaM  Mining  RMtanurtion 
and  Enforcawnt 

30CFRPart»17 

Kentucky  Permanant  Regulatory 
Program 

AOENCVr  Office  of  Surface  Mining 

Redemation  and  Enforcement  (OSM), 

Interior. 

action:  Ftn&l  rule. 

SUIMMARV:  This  document  amends  30 
CFR  Part  917  to  preempt  and  supersede 
Kentudiy  Revised  Statute  (KRS) 
350.060(22).  The  preempted  and 
saperseded  provi8i<ni  provided  an 
exemption  oi  "operations  involving  the 
crushing  screening,  or  loading  of  coal 
which  do  not  separate  the  coal  from  its 
impurities,  and  which  are  not  located  at 
or  near  the  mine  site"  from  the 
requirements  of  the  Kentucky  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Kentucky  program).  The 
Kentucky  program  was  approved  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 

The  proposal  to  preempt  and 
supersede  the  Kentucky  provision  was 
announced  in  the  September  17. 1985 
Federal  Registar  (50  FR  37699).  The 
comment  period  closed  on  October  17, 
1985. 

After  providing  an  opportunity  for 
public  comment  on  the  proposed 
preemption  and  supersession,  and  after 
careful  consideration  of  the  iasue,  the 
Director  has  determined  that  these 
provisions  are  inconsistent  with  the 
requirements  of  SMCRA  and  has 
decided  to  preempt  and  supersede  KRS 
350.060(22).  The  rules  at  30  CFR  Part  917 
codifying  decisions  concerning  the 
Kentucky  program  are  being  amended  to 
implement  this  action.  This  final  rule  is 
being  made  effective  December  1.  IMS, 
to  correspond  with  Kentucky  Natural 
Resources  and  Environmental  Protection 
Cabinet  plans  to  regulate  operations 
covered  by  this  action.  Consistency  of 
the  State  and  Federal  standards  is 
required  by  SMCRA. 
EFFECTIVE  DATE:  December  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

W.H.  Tipton,  Director,  Lexington  Field 

Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  340 

Legion  Drive,  Suite  28,  Lexington, 

Kentucky  4(»04;  Tdephone:  (606)  233- 

7327. 

SUPPtEMENTARV  INFOmMTIONt 

I.  Background  on  the  Kentucky  Program 

On  December  30, 1981,  Kentucky 
resubmitted  its  proposed  regulatory 


program  to  OSM.  The  Kentucky  prograai 
was  conditionally  approved  by  the 
Secretary  of  the  hiarior  subject  to  dw 
correction  of  12  mhior  deficiencies.  The 
approval  was  effective  upon  publication 
of  the  notice  of  conditional  approval  in 
the  May  18, 1982  Federal  Ragi«tv  (47  PR 
21404-21435).  faiformation  pertinent  to 
the  general  background,  revisions, 
modifications,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  weN  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  tfie  Kentucky 
program  can  be  found  in  the  May  18. 
1962  Pedafal  Regbler. 

n.  Background  on  the  Diractor's  Action 

On  May  26, 1982.  Kentucky  submitted 
to  OSM  pursuant  to  30  CFR  732.17.  an 
amendment  to  the  Kentucky  program  to 
revise  its  requirements  for  regulation  of 
Ofyerations  involving  the  crushing, 
screenti^  or  loading  of  coal.  The 
amendment  in  Senate  Bill  218,  consisted 
of  an  addition  to  Kentucky  Revised 
Statute  (KRS)  350.060  of  paragraph  22  to 
read:  "All  operations  involving  ^ 
crushing,  screerang,  or  loadhtg  of  coal 
which  do  net  separate  coal  from  its 
impurities,  and  which  are  not  located  at 
or  near  the  mine  site,  shall  be  exempt 
from  requirements  of  this  chapter." 

On  September  17, 1965.  OSM 
announced  the  disapproval  of  the 
amendment  in  the  Federal  Register  (50 
FR  37656).  By  separate  notice  on  the 
same  date,  OSM  also  proposed  to 
preempt  and  supersede  KRS  350.060(22) 
for  reasons  which  were  outhned  in  the 
disapproval  notice  and  in  the  proposal 
notice  (50  FR  37899). 

in.  Director's  Fuidfaigs 

Pursuant  to  section  505(b)  of  SMCRA 
and  30  CFR  730.11(a),  the  Director  has 
decided  to  preempt  and  supersede  KRS 
350.060(22).  The  Director  is  taking  this 
action  because  he  has  determined  that 
the  Kentucky  provision  KRS  350.060(22) 
is  inconsistent  with  section  701(28)  of 
SMCRA  and  less  effective  than  30  CFR 
700.5  and  701.5  based  on  the  reasons 
cited  under  'THrector's  Findings"  m  the 
notice  of  final  rulemaking  disapproving 
the  amendment  (September  17, 1985,  50 
FR  37656).  This  action  will  not  require 
that  mere  loadkig  facilities  that  are  not 
engaged  in  the  physical  processing  of 
coal  which  are  not  located  at  or  near  the 
mine  site  be  regulated. 

rv.  PubGc  Comments 

.    Comments  were  submitted  on  behalf 
of  the  Kentucky  Coal  Asaociation. 
The  commenter  opposed  OSMTs 
action  to  preempt  and  stqaersede  the 
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Kentucky  provision,  and  questioned  the 
legality  of  this  action.  The  commenter 
said  that  if  OSM  is  appealing  the  court 
decision  (Round  I  of  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation  II 
(D.C.C.  1984)  on  tipple  and  preparation 
plant  jurisdiction,  then  the  pressure  to 
promulgate  new  Federal  rules  is  less. 
The  commenter  stated  that  Kentucky 
cannot  change  its  law  prior  to  the  1986 
legislative  session  and  that  the 
Kentucky  Coal  Association  would  not 
oppose  such  legislative  change  at  that 
time.  The  commenter  said,  however,  that 
the  Assocation  opposes  OSNTs  current 
action. 

Whether  the  court  decision  in  Round  I 
of  In  Re:  Permanent  Surface  Mining 
Regulation  Litigation  II  (D.D.C.  1984)  is 
appealed,  the  ruling  of  the  court  now 
stands.  OSM  has  issued  proposed  and 
interim  Hnal  rules  to  implement  the 
court's  decision  on  this  matter  (50  FR 
28180  and  50  FR  28186,  July  10, 1985)  and 
will  proceed  accordingly.  Also,  in  a 
Judgment  and  Order  filed  August  20,  ^ 
1985,  the  United  States  District  Court'for 
the  Eastern  District  of  Kentucky  in 
Sierra  Club,  Cumberland  Chapter,  et  al. 
V.  fames  G.  Watt,  et  al..  ordered  the 
Secretary  of  the  Interior  and  the  State  of 
Kentucky  to  revise  Kentucky's  program 
and  comply  with  the  court's  Opinion 
and  Order  within  90  days.  (The  Order 
has  since  been  amended  to  exteod  the 
time  for  compliance  to  December  1. 
1985.)  One  of  the  program  issues 
included  in  the  Opinion  and  Order  was 
the  regulation  of  coal  crushing  facilities 
that  did  not  wash  or  screen  coal.  The 
Opinion  and  Order  also  discussed  the 
District  Court  decision  in  the  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  II,  Round  I  decision  and  the 
federal  defendant's  acknowledgement 
that  the  regulations  must  be  changed  to 
reflect  that  court's  ruling. 

In  a  Federal  Register  notice 
announcing  disapproval  of  the  Kentucky 
provision  at  KRS  350.060(22).  the 
Director  found  the  provision  to  be 
inconsistent  with  the  SMCRA  definition 
of  "surface  coal  mining  operations"  at 
section  701(28).  (50  FR  37656).  Therefore, 
the  Director  is  preempting  and 
superseding  the  Kentucky  provision. 

V.  Director's  Decision 

The  Director,  based  on  the  reasons 
cited  in  "Director's  Findings "  in  the 
September  17, 1985  Federal  Register  (50 
FR  37656).  is  preempting  and 
superseding  KRS  350.060(22)  which 
reads  as  follows: 

(22)  All  operations  involving  the  crushing, 
screening,  or  loading  of  coal  which  do  not 
separate  the  coal  from  its  impurities,  and 
which  are  not  located  at  or  near  the  mine 


site,  shall  t>e  exempt  from  the  requirements  of 
this  chapter. 

This  action  will  not  require  that 
Kentucky  regulate  mere  loading 
facilities  that  are  not  engaged  in  the 
physical  processing  of  coal  which  are 
not  located  at  or  near  the  mine  site. 
However,  this  action  does  remove  any 
legal  bar  to  Kentucky's  ability  to 
regulate  processing  facilities.  This 
preemption  and  supersession  requires 
Kentucky  to  operate  and  enforce  its 
approved  program  as  if  the  preempted 
and  superseded  provision  did  not  exist. 

VI.  Additional  Detenninatioiis 

1.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  section  3. 4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relatidns.  Surface  mining.  Underground 
mining. 

Dated:  November  14, 1985. 
James  W.  Workman. 

Deputy  Director.  Office  of  Surface  Mining. 

PART  917— KENTUCKY 

30  CFR  Part  917  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.). 


2.  30  CFR  Part  917  is  amended  to  add 
§  917.13  to  read  as  follows: 

§  917.13    Statt  Statutory  and  regulatory 
provtsions  set  askto. 

(a)  The  following  provision  of 
Kentucky  Revised  Statute  at  KRS 
350.060(22)  is  inconsistent  with  section 
701(28)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and  is 
hereby  set  aside  effective  December  1. 
1985: 

"(22)  All  operations  involving  the  crushing, 
screening,  or  loading  of  coal  which  do  not 
separate  the  coal  from  Us  impurities,  and 
which  are  not  located  at  or  near  the  mine 
site,  shall  be  exempt  from  the  requirements  of 
this  chapter." 

(b)  [Reserved] 

(FR  Doc.  85-27685  Filed  11-19-85:  8:45  am] 

BILUNQ  CODE  431(H»-M 


30  CFR  Part  917 

Approval  of  Permanent  Program 
Amendments  From  ttie 
Commonwealth  of  Kentucky  Under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACnON:  Final  rule. 

summary:  OSM  is  announcing  the 
approval  of  program  amendments  ' 

submitted  by  Kentucky  as  modifications 
to  the  State's  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Kentucky  program]  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments  were 
submitted  on  August  29, 1985.  The 
amendments  pertain  to  inspector 
authority  to  write  Orders  for  Cessation 
and  Immediate  Compliance;  hearing 
officer's  discretion  to  deny  intervention 
to  certain  parties;  aftemative 
enforcement  actions;  and,  the  definition 
of  "substantial  legal  and  financial 
commitments".     ..  .,■.'.,. 

Except  for  the  am^ridment  pertaining 
to  alternative  enforcement,  these 
amendments  respond  to  a  Judgment  and 
Order  issued  on  August  20, 1985.  by  the 
United  States  District  Court  for  the 
Eastern  District  of  Kentucky  at 
Frankfort,  in  the  case  entitled  Sierra 
Club,  Cumberland  Chapter,  et  al..  vs. 
fames  G.  Watt,  et  al. 

After  providing  for  public  comment 
and  conducting  a  thorough  review  of  the 
program  amendments,  the  Director  has 
determined  that  the  amendments  meet 
the  requirements  of  SMCRA  and  the  - 
Federal  regulations  and  is  approving 
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these  amendments.  The  Federal  rules  at 
30  CFR  Part  917  codifying  decisions 
concerning  the  Kentucky  program  are 
being  amended  to  implement  this  action. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendmenl  process  and 
encourage  States  to  conform  their 
program  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  November  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
H.  Tipton.  Director,  Lexington  Field 
Office.  Office  of  Surface  Minmg 
Reclamation  and  Enforcement,  340 
Legion  Drive,  Suite  28,  Lexington, 
Kentucky  40304.  Telephone:  (606)  233- 
7327. 

SUPPi^MENTARV  INFORMATION: 

L  Bad(ground 

On  December  30. 1981.  Kenhicky 
resubmitted  its  proposal  regulatory 
program  to  OSM.  The  Kentucky  program 
was  conditionally  approved  by  the 
Secretary  of  the  Interior  sub)ect  to  the 
correction  of  12  minor  deficioictes.  The 
approval  was  effective  upon  publication 
of  the  notice  of  conditional  approval  in 
the  May  18. 1982  Federal  RegMer  (47  FR 
21404-21433).  Information  pertinent  to 
the  general  background,  revisions. 
modiilcations,  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
flndings.  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kentucky 
program  can  be  found  in  the  May  18, 
1982  Federal  Register. 

II.  SahmissioB  of  Program  Amendments 

On  August  29. 1985,  Kentucky 
submitted  program  amendments  to 
modify  requirements  pertaining  to: 
Inspector  authority  to  write  Orders  for 
Cessation  and  Immediate  Compliance; 
the  hearing  officer's  discretion  to  deny 
intervention  where  the  petitioner's 
interest  is  adequately  represented  by 
existing  parties;  alternative  enforcement 
actions  to  be  taken  under  certain 
circumstances;  and  the  defmition  of 
"substantial  legal  and  financial 
commitments." 

Except  for  changes  pertaining  to 
alternative  enforcement  actions,  the 
amendments  respond  to  three 
requirements  in  the  Judgment  and  Order 
issued  August  20. 1985,  in  the  case 
entitled  Sierra  Chib,  Cvmberkmd 
Chapter,  et  a/.,  vs.  James  G.  Watt,  et  al. 
(E.D.  Ky..  1985). 

Kentucky  submitted  the  proposed 
program  amendments  on  Aogust  29, 
1985.  0^4  published  a  notice  in  the 


Federal  Register  on  September  13, 1985 
(50  FR  37382),  announcing  receipt  of  the 
amendments  and  inviting  public 
comment  on  their  adequacy.  The  public 
comment  period  ended  October  15. 1985. 
The  public  hearing  scheduled  for 
October  8. 1985,  was  not  held,  because 
no  one  requested  an  opportunity  to 
testify. 

III.  Di(ector>8  Findings 

The  Director  fmds,  in  accordance  with 
SMCRA  and  30  CFR  732.15  and  732.17. 
that  the  program  amendments  submitted 
by  Kentucky  on  August  29, 1985,  meet 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VU.  Specifically: 

1.  The  Director  finds  that  the 
amendment  in  paragraph  D  of  section  n 
of  the  Kentucky  State  program  plan 
entitled  "Field  Enforcement  Procedures" 
renders  the  paragraph  consistent  with 
section  521(aK2)  of  SMCRA  and  no  less 
effective  than  the  Federal  rule  30  CFR 
843.11(a).  The  Kentucky  amendment 
deletes  the  qualifications  applied  to    ■ 
inspectors  empowered  to  issue  Orders 
for  Cessation  and  Immediate 
Compliance,  so  that  all  inspectors  and 
other  qualified  personnel  have  authority 
to  issue  such  orders  immediately, 
consistent  with  Federal  requirements. 

2.  Kentucky  has  amended  405  KAR 
7.-090,  section  12(3)  to  delete  the 
introductory  clause  "unless  the 
petitioner's  interest  is  adequately 
represented  by  existing  parties,"  so  that 
the  section  requires  the  hearing  officer 
to  grant  intervention  where  the 
petitioner  had  a  statutory  right  to 
initiate  the  proceeding  in  which  he 
wishes  to  intervene:  or.  has  an  interest 
which  is  or  may  be  adversely  affected 
by  the  outcome  of  the  proceeding.  The 
Director  finds  this  amended  language  no 
less  effective  than  the  Federal  rules  in 
43  CFR  4.1110(c)  which  require  that  the 
administrative  law  judge  or  the  Board 
(of  Surface  Mining  and  Reclamation 
Appeals  in  the  Office  of  Hearings  and 
Appeals)  shall  grant  intervention  in  such 
cases. 

3.  Kentucky  has  amended  406  KAR 
7:090  section  ll(2)(a)  to  add  the 
language  "pursuant  to  KRS  35a028(4), 
350.990(3).  350.990(4),  or  350.990(9)"  to 
the  requirement  that  the  cabinet  take 
appropriate  action,  if  the  permittee  has 
not  abated  a  violation  within  thirty  days 
following  the  prescribed  abatement 
period.  The  added  language  references 
alternative  enforcement  actions 
contained  in  the  Kentucky  Revised 
Statute  (KRS).  The  Federal  counterpart 
rule,  3C  CFR  845.15(b)(2)  similarly 
references  alternative  enforcement 
actions  set  forth  in  the  Federal  statute. 

The  Federal  rule  at  30  CFR  84ai3(c] 
reqaires  that  the  procedural 


requirements  of  State  programs  relating 
to  criminal  and  dvit  penalty  provisions 
and  enforcement  provisions  shall  be  the 
same  as  or  similar  to  those  in  sections 
518  and  521  of  ^4CRA,  and  consistent 
with  30  CFR  843  and  845.  The  Director 
finds  that  the  requirements  of  amended 
405  KAR  7:090  section  ll{2Ka)  are 
consistent  with  30  CFR  845.15(b)(2);  and 
that  the  referenced  provisions  in  KRS 
350.028(4)  (referring  to  civil  penalties 
and  revocation  of  permits  for  patterns  of 
violations).  KRS  350.990(3)  (on  dvil 
actions)  KRS  350.990(4)  (fine  or 
imprisonment  for  willful  violation),  and 
KRS  350.990(9)  (corporate  violations). 
are  similar  to  sections  521(a)(4),  521(c). 
518(e)  and  518(f)  of  SMCRA. 
respectively. 

4.  The  Director  finds  that  the  minor 
editorial  changes  made  in  405  KAR  7^190 
do  not  substantially  alter  the  rules  and 
therefore  finds  the  changes  acceptable. 

5.  Kentucky  has  amended  the 
definition  of  "substantial  legal  and 
financial  commitments"  in  405  KAR 
24:030  to  require  the  existence  of  a  long 
term  coal  contract  and  to  further  clarify 
the  requirements  of  the  definition. 
Kentucky  has  stated  that  the  rule  n 
amended  also  "to  nK>re  fully  reflect  the 
current  Federal  definition  at  30  CFR 
762.5.  and  to  comply  with  the  Secretary 
of  Interior's  interpretation  regarding 
'existing  mines'  as  discussed  in  the  July 
15, 1985  Memorandum  Opinion  in 
Flannery  Round  III." 

The  Kentucky  rule  deletes  certain 
language  found  in  the  Federal  rule  at  30 
CFR  782J,  which  states  that  an  example 
of  a  mine  in  which  substantial  legal  and 
finanda)  commitments  have  been  made 
would  be  an  existing  mine  not  actually 
producing  coal  but  in  a  substantial  stage 
of  pre-production  development.  The 
Kentucky  rule  deletes  this  language  to 
reflect  the  Secretary's  statement  in 
cormection  with  litigation  during  Round 
III  of  In  Re:  Permanent  Surface  Mining 
Regulation  Litigation  (U)  (DD.C.  198^ 
that  the  reference  to  existing  mines  in 
the  Federal  definition  of  substantial 
legal  and  financial  commitments  is  only 
an  example  of  such  commitment,  bi  the 
court  decision  in  the  Round  III 
proceedings,  the  definition  was 
remanded  to  the  Secretary  fra-  die 
narrow  purpose  of  clarifying  his  position 
that  an  existing  mine  is  not  necessary 
for  "substantial  legal  and  financial 
commitm^its."  Kentucky's  rfele  reflects 
the  Secretary's  stated  position  in 
deleting  the  narrow  example. 
Kentucky's  rule  adds  clarifytng  language 
to  its  definition  to  establish  specific 
tests  for  qualifying  "commitments". 
Kentiicky  has  added  at  405  KAR  24:030 
section  2(2)(a)  the  following  descriptions 
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of  capital  intensive  activities  which 
would  qualify,  along  with  "significant 
investments."  as  substantial  legal  and 
financial  commitments: 

(1)  Improvement  or  modirication  of 
coal  lands  within,  for  access  to,  or  in 
support  of  surface  coal  mining  and 
reclamation  operations  in  the  petitioned 
area: 

(2)  Acquisition  of  capital  equipment 
for  use  in,  for  access  to,  or  for  use  in 
support  of  surface  coal  mining  and 
reclamation  operations  in  the  petitioned 
area:  and 

(3)  Exploration,  mapping,  surveying, 
and  geological  work,  as  well  as 
expenditures  of  engineering  and  legal 
fees,  associated  with  acquisition  of  the 
property  or  preparation  of  an 
application  to  conduct  surface  coal 
mining  and  reclamation  operations  in 
the  petitioned  area. 

The  Director  finds  that  these 
provisions  are  consistent  with  the 
Federal  definition  and  that  the  Kentucky 
definition  of  substantial  legal  and 
Hnancial  commitments  is  no  less 
effective  than  the  Federal  definition  in 
30  CFR  762.5. 

IV.  Public  Conunents 

Comments  were  received  from 
Thomas  J.  FitzGerald,  Director  of  the 
Kentucky  Governmental  Accountability 
Project,  Kentucky  Resources  Council,  on 
behalf  of  the  Council. 

The  commenter  supported  revisions  to 
405  KAR  7fl90  section  ll(2)(a)  for 
clarifying  that  "appropriate  action"  is  to 
be  construed  consistent  with  its 
meaning  in  30  CFR  845.15(b)(2).  The 
commenter  said,  however,  that  the 
reference  in  the  rule  to  KRS  350.028(4) 
must  be  clarified  to  show  that  it  is  not 
intended  that  "mere  imposition  of  civil 
penalties  after  the  30-day  cessation 
order  period  lapses,  will  satisfy  the 
'appropriate  action"  requirement,  but 
rather  that  after  that  30-day  period,  the 
action  described  in  the  latter  portion  of 
KRS  350.028(4)  may  be  taken  . . .  where 
appropriate." 

As  discussed  in  Finding  #3  the 
Kentucky  rule  provides  civil  and 
criminal  penalty  provisions  and 
enforcement  provisions  which  are 
similar  to  those  in  sections  518  and  521 
of  SMCRA  and  consistent  with  30  CFR 
Parts  843  and  845.  The  Director  believes 
the  Kentucky  rule  is  clearly  stated  and 
that  it  provides  for  implementation  of 
alternative  enforcement  actions 
consistent  with  the  Federal 
requirements. 

The  commenter  supports  the  change 
to  405  KAR  7:090  section  12(3) 
concerning  petitioners'  rights  to 
intervene.  The  commenter  supports  the 
revision  to  the  definition  of  "substantial 


legal  and  financial  commitments"  and 
Ihe  deletion  of  language  that  impeded 
some  inspectors  from  issuing  immediate 
cessation  orders  in  imminent  danger 
situations.  The  commenter  said, 
however,  that  approval  of  the  change 
concerning  inspector  issuance  of 
immediate  cessation  orders  must  be 
contingent  on  a  commitment  by  the 
State  regulatory  authority  that  all  field 
inspectors  would  have  the  power  and 
duty  to  issue  cessation  orders 
immediately  in  imminent  danger 
situations. 

The  Kentucky  amended  language 
clearly  provides  that  "the  authority  to 
issue  Orders  for  Cessation  and 
Immediate  Compliance  will  be 
delegated  by  the  Commissioner  of  the 
Bureau  of  Surface  Mining  and 
Reclamation  and  Enforcement  to  all 
inspectors  and  other  qualified 
personnel."  Therefore.  OSM  believes 
that  the  commitment  the  commenter 
requests  is  contained  in  the  program 
language. 

V.  Director's  Dedsion 

The  Director,  based  on  the  above 
Hndings.  is  approving  the  Kentucky 
program  amendments  as  submitted  on 
August  29, 1985. 

The  Federal  rules  at  30  CFR  Part  917 
are  being  amended  to  implement  the 
Director's  decision. 

VI.  AdflilioDal  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3.  4.  7  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action 
OSM  is  exempt  from  the  requirement  to 
prepare  a  Regulatory  Impact  Analysis 
and  this  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This  rule 
does  not  contain  information  collection 


requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining,  intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  November  13. 1985. 
James  W.  Wofkman. 

Deputy  Director.  Office  of  Surface  Mining. 

PART  917— KENTUCKY 

30  CFR  Part  917  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.1201e/se7.). 

2.  30  CFR  917.15  is  amended  by  adding 
a  new  paragraph  (m)  as  follows: 

S917.1S    Approval  of  regulatory  program 
amendnwnts. 


(m)  The  following  amendments 
submitted  to  OSM  on  August  29. 1985, 
are  approved  effective  November  20. 
1985  provided  that  they  are  adopted  in 
the  form  submitted  to  OSM:  revisions  to 
paragraph  D  of  "Field  Enforcement 
Procedures"  in  section  II  of  the  State 
program  plan;  revisions  to  the  Kentucky 
Administrative  Regulations  in  405  KAR 
7:090  section  ll(2)(a)  and  405  KAR  7:090 
section  12(3);  editorial  revisions  in  405 
KAR  7:090;  and  revisions  to  405  KAR 
24:030  to  amend  the  definition  of 
"substantial  legal  and  financial 
commitments." 
(FR  Doc  8&-27686  Filed  11-19-85:  8:45  am] 

BILLING  COOe  4310-0$-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  518 

[Army  Reg  340-17] 

Release  of  Information  and  Records 
From  Army  Files 

agency:  Department  of  the  Army,  DOD. 
action:  Final  rule. 

summary:  As  the  result  of  Army  Staff 
reorganizations,  the  Department  of  the 
Army  is  amending  its  rule  for    • 
administering  the  Freedom  of 
Information  Act  by  revising  certain  of  its 
Initial  Denial  Authorities'  areas  of 
responsibilities. 

EFFECTIVE  DATE:  November  20, 1985. 


BEST  COPY  AVAILABLE 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  A.  Walker,  Office  of  the 
Assistant  Chief  of  Staff  for  Information 
Management,  Department  of  the  Army, 
Attn:  DAIM-PSP-A,  Washington,  DC 
20310-0700;  telephone  (202)  694-0422. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  changes  responsibilities  in 
the  office  of  the  Assistant  Chief  of  Staff 
for  Information  Management,  the 
Adjutant  General  and  the  Chief,  Army 
Reserve.  The  rule  is  not  a  "major  rule" 
as  defined  by  Executive  Order  12291. . 
Therefore,  no  regulatory  impact  analysis 
has  been  prepared.  The  Department  of 
the  Army  certifies  that  this  document 
will  not  have  an  impact  on  a  significant 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  {5  U.S.C.  et 
seq.).  Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The  rule 
has  no  collection  of  information    . 
requirements  and  therefore  does  not 
require  the  approval  of  OMB  under  44 
U.aC.  3501  et.  seq. 

List  of  Subjects  in  32  CFR  Part  518 

Freedom  of  Information. 

Dated:  November  14, 1985. 

fohn  O.  Roach, 

Department  of  the  Army  Liaison  Officer  with 
the  Federal  Register. 

PART  518— {AMENDED] 

32  CFR  Part  518  is  amended  to  read  as 
follows: 

1.  The  authority  for  Part  518  continues 
to  read: 

Authority:  5  U.S.C,  4552. 

Subpart  E— Release  and  Processing 
Procedures 

2.  32  CFR  518.15  is  amended  by 
revising  paragraphs  (a)(4)(viii),  (ix)  and 
(xvi)  to  read  as  follows: 

§518.15    Initial  determinations. 

4)*** 

viii)  The  Assistant  Chief  of  Staff  for 
Information  Management  is  authorized 
to  act  on  requests  for  records  relating  to 
information  management,  including 
automation,  telecommunications, 
records  management,  publications  and 
printing,  visual  information,  libraries, 
and  when  two  or  more  IDAs  are 
involved. 
***** 

(ix)  The  Adjutant  General  is 
authorized  to  act  on  requests  for  records 
pertaining  to  the  US  Army  and  Joint 
Environmental  Support  Group  activities. 
Armed  Forces  courier  services.  Heraldic 
activities,  and  the  Military  Postal 
services. 


(xvi)  The  Chief,  Army  Reserve  is 
authorized  to  act  on  requests  fc  all 
personnel  and  medical  records  of 
retired,  separated,  and  reserve 
component  military  personnel,  and  all 
US  Army  Reserve  (USAR)  records, 
unless  such  records  clearly  fall  within 
another  IDA's  responsibility.  This 
includes  records  relating  to  USAR  plans, 
policies  and  operations;  changes  in  the 
organizational  status  of  USAR  units; 
mobilization  and  demobilization 
policies;  active  duty  tours;  and  the 
Individual  Mobilization  Augmentation 
Program. 
*        *        *        •        • 

[PR  Doc.  85-27523  Filed  11-19-85;  8:45  am] 
BIUJNO  CODE  3710-Ot-M 


32  CFR  Part  644 

Real  Estate  Handbook 

agency:  Corps  of  Engineers,  DOD. 
action:  Final  rule. 

SUMMARY:  This  document  changes  the 
Real  Estate  Handbook  of  the  Corps  of 
Engineers  from  an  Engineer  pamphlet  to 
an  Engineer  Regulation.  This  action  is 
necessary  to  change  all  references  in  32 
CFR  Part  644  as  the  Real  Estate  Engineer 
Regulation.  Those  parts  of  the  handbook 
published  in  Part  644  of  title  32,  Code  of 
Federal  Regulations,  explain  policies 
and  procedures  of  the  Corps  of 
Engineers  relating  to  real  estate  used  for 
military  and  civil  works  purposes. 
Currently,  the  Corps  of  Engineers  has 
been  reviewing  its  engineering  pamphlet 
series  and  for  administrative  purposes  it 
was  necessary  to  upgrade  the  real  estate 
pamphlet  to  a  real  estate  regulation. 

EFFECTIVE  DATE:  November  20, 1985. 

ADDRESS:  Directorate  of  Real  Estate, 
Office  of  the  Chief  of  Engineers,  Casimir 
Pulaski  Bldg.,  20  Mass.  Ave.,  NW., 
Washington,  DC  20314. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gordon  M.  Piscacek,  Directorate  of 
Real  Estate,  (202)  272-0522.  - 

PART  644— [AMENDED] 

1.  The  authority  citation  for  Part  644 
continues  to  read: 

Authority:  5  U.S.C.  301:  lO  U.S.C.  3012. 

2.  Everywhere  the  Real  Estate 
Handbook,  Engineer  Pamphlet  405-1-2, 
appears  in  32  CFR  644,  it  should  read. 
Engineer  Regulation  405-1-12. 

3.  Everywhere  that  ER  405-1-2 
appears  in  Part  644  of  Title  32,  Code  of 


Federal  Regulations,  it  should  now  read 
ER  405-1-12. 
John  O.  Roadi  II, 

Department  of  the  Army  Liaison  with  the 

Federal  Register. 

(PR  Doc.  85-27524  Filed  11-19-85: 8:45  am] 

BILLING  CODE  37tO-0«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-1-FRL-292S-11 

Approval  and  Promulgation  of 
Implementation  Plans  Massachusetts; 
Certification  of  No  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  codifying  the 
certification  that  no  Natural  Gas/ 
Gasoline  Processing  Plant  sounds  or 
Synthetic  Organic  Chemical 
Manufacturing  Industry  Air  Oxidation 
Processing  sources  are  located  in  the 
Commonwealth  of  Massachusetts.  The 
intended  effect  of  this  action  is  to 
provide  this  information  in '40  CFR  Part 
52. 

EFFECTIVE  DATE:  This  action  will  be 
effective  January  21, 1986,  unless  notice 
is  received  within  30  days  that  adverse 
or  critical  comments  will  be  submitted. 

addresses:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  Room  2313,  JFK 
Federal  Building.  Boston,  MA  02203. 
Copies  of  the  submittal  and  EPA's 
evaluation  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  2313,  JFK  Federal  Bldg.,  Boston, 
MA  02203;  and  Department  of 
Enviroimiental  Quality  Engineering, 
Division  of  Air  Quality  Control,  One 
Winter  Street,  Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorenzo  Thantu  (617)  223-4871;  FTS  223- 
4871. 

SUPPLEMENTARY  INFORMATION:  EPA 

requires  states  with  areas  which  could 
not  attain  the  National  Ambient  Air 
Quality  Standard  for  ozone  by  1982  to 
apply  Reasonably  Available  Control 
Technology  (RACT)  to  sources  of 
volatile  organic  compounds  (VOCs) 
covered  by  Control  Technique 
Guidelines  (CTGs).  EPA  has  published 
two  CTGs  which  define  RACT  for 
Natural  Gas/Gasoline  Processing  Plants 
and  Air  Oxidation  Processes  in  die 
Synthetic  Organic  Chemical 
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Manuiacturiiig  fndustrjr  (SOC^Q.  T%e 

Massachusetts  Department  «f 
Environmental  Quality  EagiDeering  baa 
certified  by  fetters,  dated  |tMie  26.  IflttS 
and  August  13, 1985,  that  no  aooroe*  ia 
these  categories  are  located  tnthia  the 
State.  EPA  is  acceptij^  (he  OEQE's 
certification  and  codifying  the 
information  n\  40  CITl  52.11t)8. 

EPA  is  oodifyiag  this  inionaatioB 
without  prior  proposal  because  tke 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  ao  adrane 
comments.  This  action  will  be  effective 
60  days  from  the  date  sf  dus  rodhirrf 
Register  unless,  within  30  days  of  its 
publication,  iroHoe  w  receiTed  ^ra< 
■ovum  or  cnticai  cuuuiienta  will  be 
submitted.  If  soch  notice  w  recwved,  this 
action  will  be  wtlhdrawn  heiare  Ihe 
effective  date  by  publishiaf  tm/o         ~ 
subsequent  notices.  Ooe  iK^tixx  wiD 
withdraw  the  final  action  aad  another 
will  begia  a  aew  ralonakiag  bf 
annouDciog  a  pmposd  of  the  action  and 
establiaUng  a  OHBDMBl  period,  if  no 
such  commeats  are  leoeived.  the  peUic 
is  advised  that  tins  actiaa  wiM  be 
effectiTe  60  days  fraa  today. 

Fmal  acfioir  EPA  is  codifying  at  40 
CFR  5M16S,  oertificatioRS  Uut  no 
Natural  Gas/Gasoline  nnceMmg  Plant 
and  SOCMI  Air  Oxidation  sources  are 
located  in  the  ComaMmwealtb  of 
Massachasetts. 

Under  5  U3.C.  fi05(b^  I  certify  that 
&is  SiP  revisiaa  wHi  not  bave  a 

significant  economic  impact  on  a 
substantial  number  of  small  tnitities  (see 
46  FR  8709). 

The  Office  oTMana^menl  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  ia 
proceedings  to  enforce  its  requirements 
{see  3e7{b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pothifiaa  oontrot,  Oxoae.  Sidfcr 
ooddes,  Niteogen  dioxide.  Lead, 
Particulate  natter.  Carixui  oxinaxjde. 
Hydrocarbons,  intergoreraaiental 
relatioBs,  Reportaig  and  Prriii  ftinin| 
requirements^ 

Dated:  Novenlber  B.  1985. 
I^e  M.  Thamaa. 

Adwiaigtratat. 

Part  SZ  i»r  Chopper  1,  THle  40  of  Hre 
Code  of  Federal  He^Jatiows  w  amended 

as  follows: 


PART  5»-(  AMENDED] 

l.Tbe  autboritycitaliooibr  AulSZ 
contioaes  to  read  as  foUowa: 


'.  42  U.SuC.  MBH-yU. 


The  District  will  enforce  all  the  above 
subparts  as  set  forth  in  40  CFR  Part  80, 
)«ly  1, 1982  edition. 

EPfCCnVE  DATE  Jaly  5,  IBSSl 


2.  Part  S2  is  amended  by  revising 
S  S2.11f)8  to  read  as  follows: 

S5ZI1M   OsrWoatioaofaaaoaraas 

On  June  26, 1985  and  Angnst  IS,  KSS. 
Bruce  K.  MaiUet  Acting  Director, 
DivisioD  of  Air  Qaality  Control. 

Department  of  Environmental  Qnaiity 
Engineering,  submitted  a  certification 
that  the  Commonweakb  oi 
Massachusetts  has  no  sources  within 
the  State  which  are  covered  by  the 
following  Control  Technique  Guidelines: 

(a)  Natural  Gas/GasoJiae  Prooeasiqg 
Plants. 

(b)  Air  Oxidation  IVocesaes  in  tbe 
Synthetic  Organic  Chemical 
Manufactarittg  industry. 

[FR  Doc.  8&-27681  Filed  ll-ld^aSc  «:45  aa^ 
ama<8  coec  ttn  t»  m 


40C7BPart60 

[A-3-Fm.-2924-1:  Docket  No.  AMTDOOC] 

Air  PoUuOon;  New  Source  Pwfonnance 
Standapda  Delegatton  of  Autlwrtty  to 
the  District  of  Colambla.  OapartmeMt 
of  Consumer  and  ReMMory  AfMra 


ArGENCv:  Environmental  Protection 

Agency. 

AcnOM:  Delegation  of  Autbority. 

summary:  Secfion  lll^c)  of  the  Clean 
Air  Act  permits  EPA  to  delegate  to  the 
States  the  authority  to  implement  and 
enforce  the  standards  ^et  out  in  40  CFR 
Part  80,  Standards  of  Peribnnance  for 
New  Stationary  Sources  (N^^j. 

The  Mayor  of  the  District  of  Columbia 
requested  EPA  to  delegate,  to  the 
District  of  Columbia's  Department  of 
Consumer  amd  Regulatory  Affairs 
(DCRA),  the  authority  to  implement  and 
enforce  the  NSPS  in  Ae  District.  EPA 
granted  the  request  on  September  5, 
1985.  The  District  now  has  the  authority 
to  implement  and  enforce  NSPS 
regulations  for:  Fosail  Fuel  Fired  Steam 
Generators  built  after  August  17. 1971 
(Subpart  D],  Incinerators  (Subpart  EJ, 
Asphah  Concrete  Plants  (Subpart  I), 
Sewage  Treatment  Plants  (Subpart  O). 
Eiectiic  Steam  Generating  Ursts  built 
after  September  18. 1978  (Subpart  Da]. 
Stationary  Gas  Turbines  (Subpart  GG). 
and  Storage  Vessels  £or  Petroleum 
Liquids  b^t  after  May  IB.  1973  (Subpart 
Ka). 


AOMKsa:  Applications  and  reports 
required  under  all  NSPS  source 
categories  to  wbich  EPA  bas  delegated 
the  anthority  to  tb£  District  of  Coluoibia 
DCRA  to  in^iieaaent  and  enforce  should 
be  addressed  to  the  District  of 
Columbia.  Department  of  Gofnuaaer  aad 
Regulatory  Affairs,  5000  Overfook 
Avenue  SW..  Waabiagtoa.  DC  20032.  in 
additiaa  to  EPA.  Region  Ul. 

Copies  of  the  delegabon  and 
accompanying  documents  are  available 
for  inspection  daring  normal  basiness 
hours  at  the  CKstrict  of  Colnnibia  DCRA 
address  given  above  or  at  the  following 
office:  U&.  Environmental  Protection 
Agency,  Region  nt  841  Chestnut 
Buikbng,  Philadelphia,  Pennsylvania 
19107,  Attir  Patricia  Gaughan  <3AM11). 
Telephone:  (215)  597-8239. 

FOR  WBTHBI  MFORMATION  CONTACn 

Michael  Giuranna  of  EPA.  Region  Ill's 
Air  Programs  Branch,  at  (215)  597-«189. 

SUPPI.EMENTARY  INFORMATION:  In  a 

letter  of  June  21. 1985  to  EPA.  Oie  Mayor 
of  the  District  of  Columbia  requested 
delegation  of  the  authority  to  implement 
and  enforce  the  New  Source 
Performance  Standards  as  set  forth  in  40 
CFIt  Part  ea  fuiy  1. 1982  edition.  EPA 
reviewed  the  request  and  decided  to 
approve  it  since:  (l)  tiooe  of  the  seven 
applicable  NSPS  source  categories  had 
been  significantly  revised  anoe  the  July 
1, 1982  edition  of  the  CFR  had  been 
poblisbed,  and  (2)  the  District  was 
determined  to  have  the  necessary 
resources  to  effectively  implement  and 
enforce  Hie  NSPS. 

Therefore,  on  September  5. 1985,  the 
following  letter  delegating  authority  to 
implement  and  enforce  NSPS,  was  sent 
to  the  Mayor  of  the  District  of  Colaaibia: 

Honorable  Marion  Barry  ]r., 

Mayor,  District  of  Coftsmbia,  Dhtrict 

BuHding.  13S0  Penngvlrtinki  Amenae 

N.W^  Wasbiogton,  dc  20004. 

Dear  Mayor  Barry:  Tins  w  in  response  to 

your  leOer  of  f«ae  Zt,  1985.  to  JaMM  M.  Self. 
ITrjiiinnl  IrtiiiiBiiiti  ilii  inimiitiBg 
delegation  of  auAority  for  iiapfem entation 
and  enforcemeat  of  existmg  New  Source 
Performance  Standards  (NSPS). 

We  have  reviewed  the  pertinent  laws  and 
regulations  of  the  District  of  Columhia's 
Department  of  CorjsBmer  and  Regnlatory 
Affairs  (DCRAl  and  have  determined  rtfflt  the 
DCKA  hat  ttte  resoorces  to  iinpletnent  and 
enforce  tiie  NSPS  prograja.  Ttierefore.  sabiact 
to  tbe  apecific  caadi6ona  and  exeeptioas  aei 
forth  betow,  the  U.S.  Enviraaoientai 
Protection  Agency  (EPA)  hereby  graats 
delegation  of  authority  to  the  DCRA  to 
implement  and  enforce  the  NSPS  as  follows: 
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Authority  for  all  sources  located  or  to  be 
located  in  the  District  of  Columbia  subject  to 
the  NSPS  promulgated  in  40  CFR  Part  60.  Jujy 
1. 1982  edition. 

This  delegation  is  based  upon  the  following 
conditions  and  exceptions. 

1.  This  delegation  replaces  the 
Memorandum  of  Understanding  between 
EPA  and  the  DCRA  of  September  30, 1982. 

2.  Certain  provisions  of  the  NSPS 
regulations  allow  only  the  Administrator  to 
take  further  standard  setting  actions.  Such 
provisions  cannot  be  delegated  and  are  as 
follows: 

a.  Alternative  means  of  emission 
limitations  in  the  Clean  Air  Act  Section 
111(h)(3)  which  is  codified  in  40  CFH  80.11a 
and  60.484. 

b.  Innovative  technology  waivers  in  the 
Clean  Air  Act  Section  lll(j). 

c.  Alternative  testing  times  for  Primary 
Aluminum  Reduction  Plants  in  40  CFR 
60.195(b). 

d.  Approval  of  equivalent  and  alternate 
test  methods  in  40  CFR  e0.8(b)  (2)  and  (3). 

e.  Establishment  of  alternate  opacity  ' 
standards  in  40  CFR  eo.ll(e). 

f.  Issuance  of  commercial  demonstration 
permits  under  40  CFR  e0.45a. 

g.  The  portions  of  the  Stationary  Gas 
Turbine  Standards  dealing  with  nitrogen  fuel 
allowance  in  40  CFR  60.332(a)(3)  and  the 
ambient  condition  correction  factors  in  40 
CFR  e0.335(a)(ii). 

h.  The  authority  to  make  applicability 
determinations  pertaining  to  sources  subject 
to  the  NSPS.  The  DCRA  may  refer  to  the 
Compendium  of  Applicability  determinations 
issued  by  EPA  annually,  and  updated 
quarterly.  Any  applicability  determinations 
not  explicitly  treated  in  the  EPA 
Compendium  must  be  referred  to  EPA  for 
dt!termination.  Also,  any  correspondence 
from  the  DCRA  based  on  the  Compendium 
must  be  sent  to  EPA  to  maintain  National 
consistency. 

3.  The  following  provisions  are  included  in 
this  delegation  and  can  only  be  exercised  on 
a  case-by-case  basis.  When  ariy  of  these 
authorities  are  exercised,  the  DCRA  must 
notify  EPA,  Region  III  in  accordance  with  the 
reporting  procedures  referred  to  in  item  6  of 
the  conditions  and  exceptions: 

a.  Waiver  of  a  performance  test  in 
accordance  with  40  CFR  eo.8(b)(4)  or  make 
minor  modifications  in  accordance  with  40 
CFR  e0.8(b)(l). 

b.  Determination  of  representative 
conditions  for  the  purpose  of  conducting  a 
performance  test  as  allowed  by  40  CFR 
60.8(c). 

c.  Approval  of  shorter  sampling  times  or 
smaller  sampling  volumes  under  40  CFR  60.46 
(b)or{d). 

4.  Enforcement  of  the  NSPS  regulations  in 
the  District  of  Columbia  will  be  the  primary 
responsibility  of  the  DCRA.  Pursuant  to 
Section  111(c)(2)  of  the  Clean  Air  Act.  42 
U.S.C.  7411(c)(2),  EPA  retains  authority  to 
enforce  any  NSPS  standard  whenever  such 
enforcement  is  deemed  by  the  EPA  to  be 
necessary  to  carry  out  the  purposes  of  the 
Clean  Air  Act.  Where  the  DCRA  determines 
that  such  enforcement  is  not  feasible  and  so 
notiHes  EPA.  or  where  the  DCRA  acts  in  a 
manner  inconsistent  with  the  terms  of  this 


delegation,  EPA  will  exercise  its  concurrent 
enforpement  authority,  pursuant  to  Section 
113  of  the  Clean  Air  Act,  as  amended,  with 
respect  to  sources  within  the  District  of 
Columbia  subject  to  NSPS  regulations. 

5.  The  DCRA  will  not  grant  a  variance  for 
compliance  %vith  the  applicable  NSPS 
regulations  if  such  variance  delays, 
compliance  with  the  Federal  Standards  (40 
CFR  Part  60).  Should  the  DCRA  ^^nt  such  a 
variance,  EPA  will  consider  the  source 
receiving  the  variance  to  be  in  violation  of 
the  applicable  Federal  regulations  and  may 
initiate  enforcement  action  against  the  source 
pursuant  to  Section  113  of  the  Clean  Air  Act. 
The  granting  of  such  variances  by  the  DCRA 
shall  also  constitute  grounds  for  revocation  of 
delegation  by  EPA. 

6.  The  DCRA  and  EPA  Region  UI  will 
develop  a  system  of  communication  sufficient 
to  guarantee  that  each  office  is  always  fully 
informed  regarding  the  interpretation  of 
applicable  regulations.  In  instances  where 
there  is  a  conflict  between  a  DCRA 
interpretation  and  a  Federal  interpretation  of 
applicable  regulations,  the  Federal 
interpretation  must  be  applied  if  it  is  more 
stringent  than  that  of  the  DCRA.  This  system 
of  communication  will  insure  that  both 
agencies  are  informed  on  (a)  the  current 
compliance  status  of  subject  sources  in  the 
District  of  Columbia  (b)  the  interpretation  of 
applicable  regulations;  (c)  the  description  of 
sources  and  source  inventory  data;  and,  (d) 
compliance  test  waivers  and  approvals  listed 
in  item  3  of  the  conditions  and  exceptions. 
The  reporting  provisions  in  40  CFR  60.4 
requiring  sources  to  make  submissions  to  the 
EPA  are  met  by  sending  such  submission  to 
the  DCRA.  in  addition  to  EPA  Region  III. 

7.  If  at  any  time  there  is  a  conflict  between 
a  DCRA  regulation  and  a  Federal  regulation. 
40  CFR  Part  60.  the  Federal  regulation  must 
be  applied  if  it  is  more  stringent  than  that  of 
the  DCRA.  If  the  DCRA  does  not  have  the 
authority  to  enforce  the  more  stringent 
Federal  regulations,  they  shall  notify  EPA  in 
writing  as  soon  as  possible,  so  that  this 
portion  of  the  delegation  may  be  revoked. 

8.  The  DCRA  will  utilize  the  methods  in  40 
CFR  Part  60  in  performing  source  tests 
pursuant  to  this  regulation. 

9.  From  time  to  time  when  appropriate,  the 
DCRA  will  revise  its  NSPS  regulations  to 
include  the  provisions  of  Federal 
amendments  and  newly  promulgated 
regulations  for  NSPS  pollutant  source 
categories. 

10.  If  the  Director  of  the  Air  Management 
Division,  or  equivalent,  determines  that  a 
DCRA  program  for  enforcing  or  implementing 
the  NSPS  regulations  is  inadequate,  or  is  not 
being  effectively  carried  out,  this  delegation 
may  be  revoked  in  whole  or  in  part.  Any  such 
revocation  shall  be  effective  as  of  the  date 
specified  in  a  Notice  of  Revocation  to  the 
DCRA. 

A  notice  announcing  this  delegation  will  be 
published  in  the  Federal  Register  in  the  near 
future.  The  notice  will  state,  among  other 
things,  .that  effective  immediately,  all  reports 
required  pursuant  to  the  above-referenced 
NSPS  regulations  by  sources  located  in  the 
District  of  Columbia  will  be  submitted  to  the 
DCRA  in  addition  to  EPA,  Region  III.  Any 
original  reports  which  have  been  or  may  be 


received  by  EPA  Region  III  will  be  promptly 
transmitted  to  the  DCRA. 

Since  this  delegation  is  effective 
immediately,  there  is  no  requirement  that  the 
DCRA  notify  EPA  of  its  acceptance.  Unless 
EPA  receives  from  the  DCRA  written  notice 
of  objections  within  ten  (10)  days  of  receipt  of 
this  letter,  the  DCRA  will  be  deemed  to  have 
accepted  all  of  the  terms  of  the  delegation. 

Sincerely. 
W.  Ray  Cunningham. 
Director,  Air  Management  Division. 

Effective  immediately  all  applications, 
reports,  and  other  correspondence 
required  under  the  NSPS  for  Fossil  Fuel 
Fired  Steam  Generators  built  after 
August  17, 1971  (D),  incinerators  (E). 
Asphalt  Concrete  Plants  \l\.  Sewage 
Treatment  Plants  (O),  Electric  Steam 
Generating  Uriits  built  after  September 
18, 1978  (Da),  Stationary  Gas  Turbines 
(GG),  and  Storage  Vessels  for  Petroleum 
Liquids  built  after  May  la  1973[Ka) 
should  be  sent  to  the  District  of 
Columbia  DCRA  (address  above)  in 
addition  to  the  EPA,  Region  III  Office  in 
Philadelphia. 

This  action  delegates  only  the  NSPS 
soiux:e  categories  mentioned  above  to 
the  District  of  Columbia.  A  new  request 
for  delegation  will  be  required  for  any 
NSPS  standard  not  mentioned  above. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Sewage 
disposal.  Petroleum,  Electric  power 
plants,  Paving  and  roofing  material 

Dated:  October  21, 1985. 
Stanley  L  Laskowaki. 
Acting  Regional  Administrator, 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

Part  60  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  74(c). 

2.  In  5  60.4,  Paragraph  (b)  is  amended 
by  adding  paragraph  (J)  to  read  as 

follows: 

§60.4    AddreM. 


(b)*  •  * 

(J)  District  of  Columbia,  Department  of 
Consumer  and  Regulatory  Affairs.  5000 
Overlook  Avenue  SW..  Washington,  DC 
2003Z 


[FR  Doc.  85-27193  Filed  ll-19-«5:  8:45  am] 
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40CFRParta 

(A-9-FRL-292IM;  EPA  DodittNos. 
AII203PA.  AII204PA1 

Approval  of  SiBtv  ftans  lof  DMlQiMftad 
Fl  ~ 


:  EaviroBinental  Protectioa 
Ageacy. 
action:  Final  rulemaking. 

SUMMARY:  Regulations  promulgated 
under  the  provisions  of  section  111(d)  of 
tke  Clean  Air  AcC  as  amemied,  require 
States  to  sulMut  plau  to  control 
eaunims  td  "Hesitated  FoUtitants" 
from  "Desiginted  Facilities."  If  lua 
"Designated  Facility"  exists  witlua  a 
State,  that  State  is  required  to  submit  a 
letter  (which  is  called  a  negative 
declaration)  to  EPA.  Allegheny  County. 
Pennsylvaaia  has  submitted  a  negative 
declaration  t«  EPA  certifying  that  there 
are  no  existlnglu-af)  pulp  mlQs  in  the 
County  subject  to  the  requirements  of 
Subpart  B  of  40  CFR  Part  6a 

The  City  of  Fhiladelp3iia  has  certiJ5ed 
that  there  are  no  kraft  pulp  mills, 
sulfuric  acid  plants,  or  phosphate 
fertifaer  plants  existing  in  the  City 
subject  to  the  same  reqairements. 

Therefore.  EPA  approves  these 
negative  dedaratioin  and  is  poUislring 
then  as  rales  under  Part  62  of  the  Code 
of  Federal  Regulations. 
DATES:  This  action  will  be  effective 
January  21. 1988  unless  adverse  or 
critical  comments  are  received  within  30 
days. 

ADDRESSES:  Comments  may  be 
submitted  to  Glenn  Hanson.  Chief.  PA^ 
WV  Section  at  die  EPA.  Region  IH 
address  listed  below.  Copies  of  the 
documents  relevant  to  QAs  action  are 
available  for  puMic  inspection  during 
normal  business  boors  at  the  fcdlowiag 
locations: 

li.S,  Enviroiunental  Protedieii  AgeBcy. 

Region  HI,  Air  Programs  Branch.  841 

Chestnut  Building.  Philadelphia.  VA 1W07. 

AUd:  Patricia  Csughan 
Allegheny  Cotmty  Bureao  of  Air  foUmboa 

Control.  301  Thirty-Ninth  Sta-ceL  PMsbwqKh. 

PA  15201.  Attn:  Ronald  ].  Chleboski 
City  «r  HMia^el^a  Air  MaBageraeat 

Servioes.  SOaS.  Broad  Street  Ailaddip^iB. 

PA  1914a  Attn:  William  Reilly 

FOR  FURTHER  INFORMATKM  CONTACT 

Michael  Giuranna  (3AM11).  PA/WV 
Section  at  the  EPA,  Region  III  address 
above,  or  telephone  (215)  597-9189. 
SUPyuiMmiARI  WFORMAIIUW. Pursuant 
to  section  ITltd)  of  lite  Gkan  Air  Act,  as 
amended.  EPA  promulgated  regulations 
at  40  CFR  Part  6a  which  require  Stales 
to  submit  plans  to  control  emissions  of 
"deai^iated  palhtfaats*'  from 
"designateo  facilities."  EPA  is 


responaibie  Eordesigaatiag  the  facilities 
and  poUatants  £or  wbidi  States  amst 
develop  plans.  The  pdlatants  which 
have  been  designated  for  control  wider 
section  lll(tl)  are  not  those  for  which 
ambient  air  quality  standards  have  been 
established  under  section  109  of  the  Act 
(reierrad  to  as  "criteria"  pollutants)  nor 
are  they  listed  as  hazardous  peliutants 
under  section  112.  Section  lll((i) 
requires  control  of  certain  pollutants  at 
existing  sowces  whenever  standards  of 
perfonnance  have  been  established 
under  section  111(b)  for  those  poHutants 
from  new  sources  of  the  same  type. 

EPA's  actions  in  determining 
approval,  disapproval,  and  proimilgation 
of  State  plans  must  be  aaade  public 
Final  guideline  documeats  specifying 
emisaoB  guidelines  and  time  for 
compliance  were  pablished  in 
September.  1877,  for  Control  of  Sulfuric 
Acid  Mist  Emissions  (EPA-4S0/2-77- 
019)j  in  August,  1979,  for  Control  of 
Fluoride  Emissions  (EPA-450/2-78- 
049b);  and  in  March.  197a  for  Control  of 
Total  Reduced  Sulfur  (TRS)  Emisaioos 
(EPA-iSO/Z-ys-OOSb).  State  plans  were 
required  by  October  31. 197S  for  the 
control  of  sulfuric  acid  mist  from  sulfuric 
acid  production  plants,  by  February  ZZ, 
1980  for  the  control  of  TRS  emissions 
from  existing  kraft  pulp  mills,  and  by 
December  1, 1977  for  fluoride  emissions 
from  phosphate  fertilizer  plants.  In  the 
event  a  State  does  not  have  a  particular 
"designated  facility"  located  in  that 
State,  a  letter  must  be  submitted 
indicating  this  to  EPA.  These  letters  aie 
called  "negative  declarations." 

The  City  of  Philadelphia  submitted 
negative  declarations  to  the  H»A,  Region 
ni  office  advising  that  there  are  no 
existing  sntforic  acid  production  plants, 
no  existing  kraft  pulp  mills  and  no 
existing  phosphate  fertilizer  plants 
subject  to  the  requirements  of  Subpart  B 
of  40  CFR  Part  fiO  in  the  City.  The 
Allegheny  County,  Pennsylvania  Biffeao 
of  Air  Pollution  Control  has  certified 
that  there  are  no  facilities  which  must 
be  regulated  under  the  guidelines  for  the 
control  of  kraft  pulp  mills. 

By  submitting  negative  declarations 
as  stated  above,  Pennsylvania  has 
fulfilled  its  responsibility  for  submitting 
Stale  plans  for  control  of  designated 
pollutants  Irom  existing  facili^s  as 
req«ired  by  40  CFR  60l23.  in  the  souroe 
categories  specified,  for  the  areas 
specified. 

The  Administrator  has  decided  to 
approve  these  negative  dedanrtions 
under  Subparts  NN  and  XX  since  the 
submittals  meet  the  requirements  of 
section  111(d)  of  the  Clean  Air  Act  and 
40  CFR  Part  sa  Sufa^iart  B.  "Adaption 
and  Subaattal  of  State  Plaiia  Car 
drajffiatnd  facilities." 


The  Ofike  of  Maa^eaent  a^  Bwieet 
has  exempted  wis  laie  trom  the 
reqairementa  of  section  3  of  Executive 
Order  12291.  Under  5  U.S.C  section 
005(b),  I  certify  that  this  action  will  not 
have  a  significaat  eoonomic  impact  on  a 
substantial  number  of  amali  antitiea 

This  action  becomes  a  final  rale  sixty 
days  after  publication  of  this  notice 
unless  adverse  or  critical  comments  are 
received  within  30  day*.  In  the  event 
that  such  comments  are  timely  received, 
the  rule  can  become  fimai  only  after 
publication  as  a  final  rule  following 
EPA's  consideration  of  such  comments. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  21, 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requireisenta 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFS  Part  £2 

Air  pollution  control  Fluoride.  Sulfur, 
Administrative  practice  and  procedure. 
Intetsovemmenlal  relationik  Reporting 
and  recordkeeping  requirements. 
Phospiiate. 

Dated:  October  31. 1B85. 
Lee  M.  Thi— ■!, 

Administrator. 

PART  62— APPfK>VAL  MID 
PROMULCATION  OF  STATE  PLANS    . 
FOR  DESIGNATED  FACIUTIES  AND 
POLLUTANTS 

Part  62  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  RegulaUous  is  aomoded 
as  follows: 


1.  The  authority  citation  for  Part  62 

continues  to  read  as  follows: 

Awtbarity:  42  VJ&.C.  7401-7M2. 

2.  Section  62.9600  is  amended  by 
adding  paragraph  (c)  as  follows: 

Fluoride  Emissions  From  Pliosphate 
Fertilizer  Plants 

§  82.9600    IdwitlRcaBon  of  Plan— Nagathra 
DedaraUon. 


(c)  The  City  of  Philadelphia  Air 
Management  Services  submitted  on 
February  22. 1985.  a  letter  certifying  that 
there  are  no  existing  phosphate  fertilizer 
plants  in  the  City  ubiect  to  Part  60, 
Sabpart  B  of  this  chapter.' 

3.  Section  62.9601  is  amended  by 
adding  paragraph  (c)  as  follows: 


I 
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SulfiiricAGUMM 
Existing  Sulftiiic  Add  PlanU 


(c)  The  City  of  FWI»deI|*ia  Air 
Managemeiit  Services  vubmttted.  on 
February  22, 1985,  a  letter  eer^fing  llMrt 
there  are  no  existing  sulfuric  acid  plants 
in  the  City  subject  to  P&rt  90,  Subpart  B 
of  this  chapter. 

4.  Section  62.9610  is  added  as  follows: 

Total  Reduced  Sulfur  Emissions  From 
Existing  KrafI  Pulp  Mills 

962.9610    Identmcation  of  plan— neoattve 


(a)  The  Alle^ieny  County  Bureau  of 
Air  Pollution  Control  submitted  a  letter 
on  February  14. 1985,  certifying  that 
there  are  no  kraft  pulp  mills  in  the 
County  subject  to  Part  60,  Subpart  B  of 
this  chapter. 

(b)  The  aty  of  Philadelphia  Air 
Management  Services  submitted  a  letter 
on  February  22.  IQBS,  certifying  that 
there  are  no  kraft  pulp  mills  in  the  Ctty 
subject  to  Part  80,  Subpart  B  of  this 
chapter. 

[FR  Doc.  85-27386  Filed  11-1»-W;  8:45  an) 
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40  CFR  Part  81 
iA-»41«L-2>2t-21 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  RctfesignatlonTo 
Attainment  fbr  Carbon  Monoxida  of  a 
Portion  of  ttM  Fresno-Clovts 
MstmpoMan  Area,  California 

AOENCV:  Environmental  Protection 
Agency  |EPA). 

:  Pinal  rule. 


summary:  Today's  notice  approves  the 
rede8ignati«Mi  to  attairmwnt  for  carbon 
monoxide  of  the  portitm  oS  the  Fresno- 
Clom  Metropoiitao  Area  in  California 
outside  c^  the  Fresno  Urbanized  Area. 
EPA  is  taking  Ibis  action  since  tfa«  area 
has  no  violatioos  for  carbon  monoxide 
and  satnTied  the  other  redesignation 
criteria.  The  intended  effect  is  to  update 
the  attainment  status  for  carbon 
monoKide. 

date:  This  action  will  be  effective  on 
Jmiwary  23, 1986,  raiiess  notice  is 
received  widmn  30  days  that  someone 
wiriies  to  sirt>mit  adverse  or  critical 
conMnents.  Such  notice  may  be 
submitled  to  Jaotes  C  Breitlow  at  the 
EPA  Regional  Office  address  listed 
below. 


:  Copies  of  EPA's  tccfanical 

suppest  daevment  for  this  action  are 


available  for  pubKe  hispectiea  during 
normal  business  hours  at  the  EPA 
Region  9  office  in  San  Francisce. 

FOn  FURTHER  INKMMATION  OOMT ACR 

lames  C.  Breitlow,  Chief,  State 
ImpleoMirtatioa  Plan  Sectioiw  Air 
Man agt aunt  Division,  Enviromnental 

Protection  Agency,  Region  9,  215 
Fremont  Street,  San  Francisco,  CA 
94185.  f«^»74-7mi  PT9: 454-7841. 

SUPPIXMENTARY  INFORMATION: 

Background 

At  the  request  of  the  State  of 
Califomia,  EPA  promulgated  attainment 
status  designations  for  all  of  Califomia 
and  designated  Fresno  County  as  a 
nonattaiiuneni  area  for  carbon 
monoxide  on  March  3, 1978  (43  FR  8970). 
EPA  redesignated  Fresno  County,  except 
for  the  Fresno-Qovis  Metropolitan  Area, 
to  attainment  for  carbon  monoxide  on 
Aqgost  11, 1980  f45  FR  53147J.  The  State 
of  Califomia  submitted  a  reqaest  to 
redesignate  a  portion  of  the  Fresno- 
Clovis  Metrapohtan  Area  to  attainment 
on  April  9, 1985.  The  remaining  portion 
of  the  Fresno-Clovis  Metropolitan  Area, 
termed  Urn  Fresno  Urbanized  Area  was 
requested  to  be  retained  as  a 
nonattainment  area. 

The  proposed  boimdary  between  the 
Fresno  Urbanized  Area  and  the  I'lremo- 
Clovis  Metropolitan  Area  is  as  follows: 

1.  Beginning  at  the  point  where  State  Route 
99  (SR  98)  iatersecU  the  boundarj  of  Ftssm 
and  Madera  Counties; 

2.  thence  easterly  along  the  boundary  of 
Fresno  and  Madera  Counties  to  its 
intersection  with  State  Route  41  (SR  41); 

3.  tlience  southerly  along  SR  41  to  its 
intersection  with  East  Audubon  Drive: 

4.  Ihancc  ssslRtjr  alqag  Bail  AMhibon 
Drive  to  its  kitersection  witk  tlw  Friant 
Expressway; 

5.  tbeitce  northeasterty  akmg  the  Friant 
Expressway  to  its  inlersectioa  with  Old 
Friant  lUMd; 

6.  ttkence  easterly  along  Copper  Avenue  to 
its  intersection  with  North  Maple  Aveirae; 

7.  tltence  southerly  along  North  Maple 
Avenue  to  its  intersection  with  East  Herndon 
Avenue: 

8.  thence  easterly  skmg  East  Hemdon 
Avenue  to  its  intersection  wHh  North 
Teinp»aaic»  Avewie: 

9.  (ttence  seuriieriy  akmg  North 
Temperance  Avcmie  to  its  intersection  with 
East  Ashian  Avenue; 

10.  tlienee  easteriy  aloacEact  Ashtan 
Avemie  to  its  intersection  witit  North  Locan 
Avenue: 

tl.  thence  sowtheriy  atong  North  Locan 
Avenue  to  its  htlertecHon  with  Bast  ShieMs 
Avcoae; 

iZ.  titeiice  westerly  ahmg  East  Sliields 
Avenue  to  its  intersection  laitb  NorUt 
Temperance  Avenue; 

19.  iMnce  sotitFwrly  along  North 
Temperance  Avuiim  and  Hs  eontfmnnce 


South  Temperance  Avenue  to  Hs  tntersecHow 
with  East  Nortii  Avense. 

14.  thence  westerly  along  East  North 
Avenue  te  its  inlarMCtioa  witli  SoMlh  WiUow 
Avenue; 

15.  thence  southerly  along  South  Willow 
Avemie  to  its  tntersectton  with  East  Central 

16.  Ifacncs  westerly  along  Cast  Central 
AveMM  to  iU  interMctioB  with  SosA  Cedar 
Avenue;  y 

17.  thence  northerly  along  South  Cedar 
Avemie  to  Its  intersection  with  East  North 
AvwMs: 

1&  thence  westerly  along  East  North 
Avenue  aad  its  coatimtaaca  West  North 
Avenue  to  its  interBectioa  witli  Comeha 
Avenue: 

19.  dience  nor^erly  along  Cornelia  Avenue 
and  Ms  oontfemiance  North  ComeKa  Avemie 
to  its  interMctian  wMk  West  Ashlan  Avemw; 

Ml  dwace  westerly  along  West  Aahlaa 
Aveaae  to  it*  intetsaetion  willi  North  Polk 
Avenue; 

21.  thence  norther^  along  North  PoHt 
Avemw  Is  its  Intersection  with  West  Shaw 
Avenae; 

22.  theMs  esster^  along  Waal  Shaw 
Aveooe  to  its  interseetkm  wiik  SR  W; 

23.  thence  Borthwesterly  along  SR  99  to  its 
intersection  with  the  Fresno  and  hladara 
County  boimdary,  the  point  c^begimrii^ 

There  are  several  criteria  concerning 
redesignatiaa  of  a  nonattainnMnt  wea  to 
attainment  for  carbon  monoxide  baaed 
enEPApoli<7. 

Phst.  in  general,  the  attafament  an» 
cannot  have  had  a  measored  or  modeled 
violation  during  tite  roost  recent  two 
years. 

Second,  there  is  a  minimum  size 
criterion  for  redesignation  of  a  portion 
of  a  nonattaimnent  area.  The  artian  cere 
area  is  the  minimnn  nze  nonattaBunent 
area  aUowable. 

This  core  area  can  be  eitlier  |a)  Aa 
urbanized  area  in  the  nonattainment 
area,  as  defined  by  the  U.S.  Bm«au  of 
the  Census,  which  contributes 
significantly  to  measured  or  modeled 
vicdatioDS.  or  (b)  the  commercial  and 
residential  areas  near  the  measmed  or 
modeled  vif^ations,  if  an  urbanized  area 
does  not  exist 

Third,  when  there  is  an  absence  (tf 
data  and  few  sources  are  located  in  the 
rural  area  outside  the  urban  core.  EPA 
does  not  expect  these  sources  to 
contribute  to  measured  hot  spot 
violatfons  within  the  urban  care  or  te 
cause  violations  in  their  iramecfiafe 
areas.  In  sodi  cases.  Regional  policy 
allows  redesignation  to  attainment/ 
unclassified  without  Itnther  data. 

Evaluation 

EPA  fin<te  dtat  die  redesignation  of 

that  area  outside  of  the  Fresno 
Urbanized  Area  te  attainment  for 
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carbon  monoxide  complies  with 
applicable  criteria  based  on  these 
considerations: 

(a)  A  temporary  special  purpose 
monitoring  site  recorded  no  violations  in 
an  expected  high  concentration  area 
downwind  during  four  months  in  1983. 

(b)  the  proposed  attainment  area  is 
not  a  part  of  a  U.S.  Bureau  of  Census 
contiguous  urbanized  area, 

(c)  the  rural  nature  of  the  area  leads 
EPA  to  believe  that  no  violation  has  or 
would  occur,  and 

(d)  sources  in  the  area  do  not 
contribute  significantly  to  measured  or 
modeled  violation  in  the  urban  core. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  acUon 
and  anticipates  no  adverse  comments. 
This  action  will  be  effective  60  days 
from  the  date  of  this  Federal  Register 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
fmal  action  and  another  will  begin  a 
new  ndemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received  the  public  is  advised  that 
this  action  will  be  effective  January  21. 
198a 

Final  Actioo 

EPA  approves  the  redesignation  since 
the  proposed  attainment  area  has 
satisfied  EPA  policy  and  section  107  of 
the  Clean  Air  Act 

Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1),  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  21, 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

Under  5  U.S.C.  605(b),  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8704). 

list  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 


Dated:  October  3a  1965. 
Lae  M.  Thomas. 
Administrator. 

PART  61-(  AMENDED] 

Part  81  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  C— Section  107  Attainment 
Status  Designations 

l.The  authority  citation  for  Part  81 
continues  to  read  as  follows: 


AudMMity:  42  U.S.C  7401-7642. 

2.  In  §  81.305  the  attainment  status 
designation  table  for  carbon  monoxide 
is  amended  by  revising  the  entries  for 
"Fresno  County",  under  the  "San 
Joaquin  Valley  Air  Basin  (SjVAB)"  to 
read  as  follows: 

§61.305    CaHfomia. 


Cauforma— CO 


Oesignaied  area 


Cannot  tw 

OoesmXmeM  ctasaifiedar 

primary  standards         belter  itian 

national  standards 


San  Joaquin  VaHey  Air  Basin  (SJVAB): 
Fresno  County; 

(wOwi  Fresno  UrtMnized  Area  ■) .... 
Fresno  CouKy: 

(outside  Fresno  Urtwnized  Area  ■).. 


X 


■  For  a  deacription  of  Fresno  Urbanized  Area,  pleese  see  pubicalion  dale. 


(FR  Doc  65-26813  Filed  11-19-65: 6:45  am] 

MLUNG  CODE  fSM-SIMI 


40  CFR  Part  271 

[SW-9-FRL-2926-3] 

Arizona;  Hrari  Auttiorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  final  determination  on 
Arizona's  application  for  final 
authorization. 

summary:  The  State  of  Arizona  has 
applied  for  final  authorization  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Arizona's  application  and  has  reached  a 
final  determination  that  Arizona's 
hazardous  waste  program  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus.  EPA  is 
granting  final  authorization  to  the  State 
to  operate  its  program,  in  lieu  of  the 
federal  hazardous  waste  program  in  its 
jurisdiction,  subject  to  the  limitations 
imposed  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L  98- 
616.  November  8. 1984)  (HSWA). 
EFFECTIVE  DATE:  Final  Authorization  for 
Arizona  shall  be  effective  at  1:00  p.m.  on 
December  4, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Philip  Bobel.  Chief,  Waste  Programs 
Branch,  U.S.  EPA  Region  9,  215  Fremont 


Street,  San  Francisco,  CA  94105  (415) 
974-8119  (FTS:  454-8119). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  To  qualify  for 
final  authorization,  a  State's  program 
must  (1)  be  "equivalent"  to  the  Federal 
program,  (2)  be  consistent  with  the 
Federal  program  and  other  State 
programs,  and  (3)  provide  for  adequate 
enforcement  (Section  3006(b)  of  RCRA. 
42  U.S.C.  6926(b)). 

On  October  31. 1984,  Arizona 
submitted  a  complete  application  for 
final  authorization.  On  March  20. 1985. 
EPA  published  a  tentative  decision 
announcing  its  intent  to  grant  Arizona 
final  authorization.  Further  background 
information  on  EPA's  tentative  decision 
to  grant  final  authorization  appears  at  50 
FR  11186.  March  20, 1985. 

In  addition  to  announcing  its  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  dates  of  public 
hearings  on  the  application.  The  public 
hearings  were  held  in  Phoenix  on  April 
la  1985  and  Tucson  on  April  19. 1985. 

II.  Response  to  Public  Comments 

On  March  2a  1985,  (50  FR  11186).  a 
notice  was  published  in  the  Federal 
Register  inviting  the  public  to  offer 
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commeaU  at  public  heariogt  to  be 
conducted  by  Region  9  in  Pboeaix,  on 
April  1. 1985  and  in  Tucson,  on  Aprti  2, 
1985,  on  EPA's  tentative  decision  to 
grant  th^  State  of  Arizona  final 
authorization.  This  notice  alao  invited 
the  pubfic  to  subnut  written  coouneDts 
on  the  Arizona  application  by  April  2, 
1985. 

On  April  10. 1985.  (50  FR  14945).  EPA 
published  a  notice  in  the  Fedwal 
Register,  to  correct  the  dates  for  the 
pubKc  hearings  and  the  public  comment 
period.  The  pubKc  hearings  were 
scheduled  for  and  took  place  on  April 
18, 1985  in  Ptioenfx,  and  April  19, 1985  bi 
Tucson.  The  public  comment  period  was 
extendi  to  April  19. 1985. 

In  addition,  EPA  published  the  notice 
of  defermtnation,  the  location*  of  where 
copies  of  tlie  State's  appBcatimi  wexa 
available,  and  notice  of.  (be  poMc 
hearings  in  a  safficient  mnnber  of 
newspapers  of  general  cimil8ti<»i  to 
ensere  state-wide  com  age.  FtvAer. 
EPA  mailed  rtiese  notices  to  perauiis  on 
the  State  and  EPA  niaillng  fists. 
Approximately  one  weefc  prior  to  the 
public  heariq^  EPA  again  contacted 
the  ma^or  newspapers  in  Arizona. 

The  public  hearing  ImM  in  Phoenix 
was  atlttided  by  forty-two  peofrte.  Oral 
comments  were  made  by  five  peofrie, 
one  oi  wham  foUowed  op  witb  written 
comments.  Thcfc  were  thirteen  people 
at  the  TacsoD  pabHc  hearing,  one  ot 
whom  made  a  coannent  yfhkk  was 
unrelated  fo  audMrixation.  A  total  <rf  six 
written  coHnwnts  were  sirfmitted  to 
EPA.  Poor  coamenters  were  m  suppwt 
of  autlMtisatisn.  aitisoa^  sonae  people 
requested  that  aatfaorizBtiOB  be  delved 
until  the  problems  diacaased  bdow  woe 
resolved.  All  of  these  coanawatB  were 
reviewed  and  considered  by  Region  9  in 
reaching  a  dadsion  on  the  Arizona 
application  for  final  awthorizatien. 

The  aathorizatioo  process  was 
delayed,  m  part  to  aUow  for  fertber 
review  d  Ariaona's  pn^am  and  to 
implement  corrective  actions  desi^wd 
to  rectify  problems  reco^iized  by  EPA 
during  it»  revi^  ot  the  Arizona 
program. 

Prior  to  publishing  its  tentative 
determinatioa  to  authorize  Arizoaa.  EPA 
conducted  a  Capability  Assessment  of 
the  State  pn^am,  evaluating  its 
strengths  and  weaknesses.  A  number  of 
issues  were  identified  wbieh  needed 
resolution.  A  corrective  action  plan, 
designed  to  resolve  these  issues  was 
prepared  jomtly  by  EPA  and  the  SUte. 
The  State  has  made  good  progress 
toward  resolving  these  issues.  To  aUorw 
for  fortber  review  of  the  propam  and 
implementation  of  some  of  the 
corrective  actions,  the  oflicial 
authorizatioB  tine&ame  was  ff'ttpndfd. 


Since  the  tentative  deterannation,  EPA 
conducted  furthor  review  of  (be  State 
program  and  developed  a 
SupplemenUry  Capability  Asseasmnit. 
This  latter  evalaatioii  SMaaaaariaes 
rhanges  made  to  the  Arizona  program  in 
response  to  previously  identified  iasae* 
and  identifies  soote  new  isaaes  which 
must  be  resolved.  To  msure  that 
chawges  are  made,  a  Letter  of  Intent. 
listing  corrective  actiona  aad  wJtfdvVpSt 
was  developed  and  signed  bf  EPA  and 
the  State,  la  addition,  EPA  witt  maintain 
oversight  of  the  Arizona  pro-am  and 
wiU  addfesa  other  issaca  that  may  come 
up  UMto^  adariniatration  of  the  Federal 
grant  to  the  State.  The  Capability 
Aaeeasment.  fiatyiaaMntal  C^ability 
Assewmot,  and  Latter  of  Intent  are 
available  to  the  pohlic  Copies  may  be 
obtained  firoas  EPA  Head^artcrs.  EPA 
Region  a.  and  ADH& 

Arizona's  haoardoaa  waste  program  ia 
raaaa  strinient  than  the  Federal  ptogram 
in  tka  foUkwhig  ways:  (1)  The  State 
hazardana  waste  nidations  reqave 
that  the  re^dated  csmaumity  sidimit 
annoal.  rather  than  biennial  reports;  (2) 
Recyclers  are  required  to  submit  aanoai 
reports;  (3>  SaiaU  quantity  generators 
may  be  required  to  subaut  r^orts;  aad 
(4)  The  regulated  caaBasunity  is  required 
to  submit  co^pies  ef  si^wd  mandiests  to 
AOHSmonddy. 

Signsfieant  pubtic  eaounents  whidi 
have  a  bearing  on  final  authorizatian 
and  EPA'a  responses  are  SBBaaarized 
below. ' 

Coauneo«-^ear  (4)  pac^  reqaested 
that  authorization  be  delayed  until 
ADHS  demonstrates  that  it  is  capable  of 
performing  adequatdy.  One  (1) 
comraenter  added  that  the  deciwon 
sbould  be  reopened  for  paUic  comtent 
at  the  tinae  a  final  decision  is  made. 

Response — One  commenter  was 
concerned  that  the  AEttIS  had  a  poor 
inspections  record  EPA  delayed  final 
authorization  in  Arizcaia  to  insure  that 
sufficient  inspections  were  CMtducted  in 
fiscal  year  (FY)  1985.  EPA  esUblished  a 
weekly  inspection  schedsle  and  closely 
monitored  the  State's  performance. 
Arizona  exceeded  this  inspection 
schedule. 

Based  on  a  review  oi  Arizona's 
application  for  final  authorization  and 
program  capabilities,  EPA  has 
determined  that  ADHS  operates  an 
adeqoate  RCRA  program.  However, 
ADHS  and  EPA  are  currently  working 
together  to  further  improve  Arizona's 
hazardous  waste  program  by  increasii^ 
sta^  training,  conducting  a  greater 
number  of  inspectioas,  aiid  expediting 
compliance  efforts.  EPA  has  already 
noted  improvements  in  the  Arizona 
hazardous  waste  program,  as  reflected 
in  the  revised  Corrective  Action  Plan. 


Even  ^tcr  authorization,  this  doae 
working  relationrinp  will  be  maintained. 
In  addition,  EPA  will  mamtain  stm^ 

oversight  of  the  State  program  thnmgh 
the  Federal  grant  process  which  raqoires 
periodic  evahiationB  of  State 
performance  and  which  will  provide  die 
support  and  incentives  seeded  to 
upgrade  ADHS'  RCRA  program. 

Commeat—AEmS  is  understaffed  and 
lacks  State  landing  becaase  Ari2»na 
legislatora  systeraaticaDy  sabotage 
ADH&  Tbey  do  this  apon  the  rcqaest  of 
the  Arizona  Chamber  of  Coaamerce. 
mining  attorneys  and  otiier  amdentifiad 
entities.  If  Arizona  obtains  find 
authoriiation,  dte  dkaasber  of 
Commerce  {lepieacaling  indBstry)  and 
legislators  wfli  render  AJJHS  harmlesa 
to  indastiy. 

Response— Even  after  andiorization. 
EPA  vriB  eoBtfaiae  to  aninlain  an 
overaigM  loie  In  Arizona  to  eusuie  dial 
the  goals  of  RCRA  are  behig  mellf 
ADHS  becomes  unable  to  operate  an 
acceptable  RCRA  program.  EPA  may 
revoke  autfhauation. 

Comment'-lhe  staff  responsible  for 
maintaining^the  hazardous  waste 
program  m  Arizona  does  not  have 
enoBgh  exper^e  and  is  not  prorided 
enoa^  traii^iig. 

Response— Based  on  EPA's  review  of 
Arizona's  program,  the  staff  people  are 
competent  to  perform  the  functions 
required  to  maintain  a  RCRA  program. 
In  addition,  since  the  date  of  die 
tentative  determination,  training  needs 
have  been  identified.  EPA  is  working 
closely  with  the  State  to  help  provide 
training  designed  to  meet  some  of  those 
needs,  as  well  as  information  about 
other  courses  that  are  available  EPA 
feels  that  the  State  is  currently  m^l^ing 
an  adequate  effort  to  procuse  training 
for  State  staff. 

Comment — One  commenter  expressed 
concern  that  the  State  legislature  does 
not  support  environmental  programs 
and  that  once  EPA  grants  authorizaticm 
the  legislature  will  cut  hazardous  waste 
program  funding.  This  commenter 
suggested  that  prior  to  authorization  the 
ADHS  sboold  demonstrate  adequate 
funding  capabilities  and  the  State 
govermaent  should  express  its 
commitment  to  the  State  hazardous 
waste  program. 

Response — ^AM^  currently  haa 
adeqaate  funding  to  opCTate  an 
acceptable  hazardous  waste  pro-am. 
Arizon'a  application  for  final 
authorisation  prf>)ects  staffing  needs  to 
maintam  the  program  described  in  the 
application  idr  the  next  three  yean,  and 
assuming  that  EPA  funding  rtmaina  die 
same,  thioae  staffing  needs  would  be 
met.  In  addition,  the  State  kgislatare 
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has  provided  funding  for  a  number  of 
new  positions  in  the  hazardous  waste 
program,  which  indicates  its  support  for 
the  program. 

Conunent — ^ADHS  has  indicated  that 
it  lacks  resources  and  has  to  set 
priorities  for  its  work,  and  is  therefore 
unable  to  take  on  special  projects 
suggested  by  the  conunenter. 

Response — EPA  provides  funds 
through  a  grant  to  help  meet  Arizona's 
resource  needs.  As  a  first  priority,  these 
funds  are  intended  to  support  a  basic 
RCRA  program.  The  basic  RCRA 
program  includes  responsibility  for 
issuing  permits  to  hazardous  waste 
facilities,  performing  inspections  and 
initiating  appropriate  enforcement 
actions  at  related  facilities.  Other 
projects  would  be  considered  if  extra 
resources  are  available. 

Comment — The  number  of  facility 
inspections  jierformed  by  the  State  is 
too  low,  and  inspection  priorities  are 
misguided. 

Response — ^At  the  time  of  the 
tentative  determination  there  was 
concern  about  the  State's  ability  to 
conduct  an  adequate  number  of 
inspections.  Since  that  time,  consistent 
*vith  EPA  grant  guidance,  EPA  and  the 
State  negotiated  an  inspection  schedule 
for  the  remainder  of  fiscal  year  (FY)  85. 
EPA  closely  tracked  Arizona's 
performance  with  respect  to  this 
schedule,  and  found  that  Arizona 
exceeded  this  schedule.  The  State  has 
shown  that  it  considers  its  inspections 
commitment  a  high  priority,  and  EPA 
expects  the  State  to  fulfill  its 
commitment  in  FY  86.  EPA's  review  of 
Arizona's  program  has  not  identified 
any  problems  with  inspection  priorities. 
The  State  considers  EPA  guidance  when 
deciding  which  facilities  to  inspect.  To 
insure  that  EPA  inspection  priorities  are 
addressed  in  FY  86,  EPA  and  the  State 
will  negotiate  a  list  of  facilities  to  be 
inspected  during  the  year,  as  well  as 
quarterly  schedules  to  complete  those 
inspections. 

Comment — One  conunenter  was 
concerned  that  ADHS's  inspection 
priorities  were  misguided.  Specifically 
this  conunenter  stated:  (a)  ADHS  returns 
Part  A  permit  applications  without  first 
conducting  a  field  investigation;  (b) 
ADHS'  Inspections  Unit  does  not 
incorporate  EPA  RCRA  Background 
Documents;  and  (c)  ADHS  does  not 
routinely  conduct  follow-up  inspections 
at  facilities  which  are  subjects  of 
compliance  actions. 

Response — (a)  Many  unregulated 
facilities  mistakenly  filed  Part  A  permit 
applications.  Although  each  facility 
withdrawing  a  Part  A  permit  application 
should  be  inspected,  both  EPA  and 
ADHS  place  a  high  priority  on 


inspecting  facilities  which  pose  a 
significant  impact  on  human  health  and 
the  environment  When  these  criteria 
apply  to  facilities  which  request  Part  A 
application  withdrawals,  the  ADHS 
Permits  Unit  requests  that  a  high  priority 
inspection  be  conducted. 

(b)  EPA  Background  Documents 
provide  guidance  on  implementing  the 
regulations.  There  is  no  requirement  that 
these  documents  be  incorporated  into 
State  programs,  and  therefore  this  does 
not  impact  EPA's  decision  to  grant  a 
State  final  authorization. 

(c)  Many  regulatory  violations  involve 
inadequately  developed  plans  and  other 
documents.  ADHS  can  conduct  in-house 
review  of  the  materials  to  establish  that 
the  facility  is  in  compliance  with  the 
applicable  regulation.  Where  an 
inspection  is  needed  to  determine 
compliance,  it  is  ADHS's  policy  to 
conduct  a  follow-up  inspection. 

Comment — ADHS  deceived  the  public 
at  the  April  18, 1985  hearing  by  implying 
that  two  new  State  positions  would  be 
for  inspectors,  when  ADHS  planned  to 
use  those  two  positions  for  response  to 
complaints. 

Response — It  is  important  that  a 
regulatory  agency  maintain  trained  staff 
who  are  available  to  respond  to 
complaints.  In  the  past,  this  service  was 
provided  by  the  inspectors.  With  the 
addition  of  the  two  new  positions  in  the 
Inspections  Unit,  the  inspectors  are  able 
to  devote  their  full  time  to  conducting 
inspections.  Hence,  EPA  believes  the 
overall  effectiveness  of  the  Inspections 
Unit  is  improved. 

Comment — ADHS  compliance  actions 
are  inappropriate.  A  company  was 
operating  as  a  TSD  with  no  ID  number. 
The  Compliance  Unit  has  not  acted,  and 
delayed  the  Part  B  permit  process  for 
that  facility. 

Response — EPA  is  paying  close 
attention  to  State  activities  with  respect 
to  this  facility  and  is  working  with  the 
State  to  assure  that  appropriate 
compliance  action  is  taken. 

Co/7jme/7r— ADHS  policy  on 
enforcement  of  generators  storing  in 
excess  of  90  days  is  inconsistent  with 
EPA's  policy,  and  results  in  an  economic 
gain  to  the  company  in  violation.  In 
addition,  these  cases  are  very  low  on 
ADHS'  priority  list  for  enforcement 
follow-up. 

Response— ADHS  attempts  to  achieve 
compliance  in  the  most  timely  and 
efficient  manner.  In  many  cases  where  a 
generator  has  stored  waste  past  the  90- 
day  limit,  the  Department  can  obtain 
compliance  by  sending  the  generator  a 
warning  letter,  ordering  him  to  comply 
with  the  regulations.  The  Department 
believes  that  formal  enforcement 
actions,  which  are  resource  intensive. 


should  be  and  are  used  to  deal  with 
recalcitrant  violators  and  for  cases 
which  pose' direct  threats  to  public 
health  and  safety. 

Comment — The  ADHS  enforcement 
policy  for  enforcing  facilities  operating 
as  TSD's  which  have  withdrawn  their 
Part  A  appUcations  is  inadequate. 

Response — EPA  has  investigated  the 
status  of  the  two  cases  referred  to  by  the 
commenter.  One  has  been  cited  by  the 
Compliance  Unit,  and  the  other  has  not 
yet  been  referred  for  compliance  action. 

Comment — ^The  Compliance  Unit 
makes  erroneous  interpretations  of  the 
regulations. 

Response — Based  on  file  reviews  and 
discussions  with  the  Compliance  Unit, 
EPA  believes  the  compliance  staff  has  a 
good  understanding  of  the  regulations. 
Procedures  have  been  developed  to 
coordinate  complicated  regulatory 
decisions  with  EPA. 

Comment — Compliance  personnel  do 
not  incorporate  EPA  RCRA  Background 
Documents  and  do  not  meet 
Congressional  and  EPA  intent  in 
enforcement  actons  by  reading 
preambles  in  the  Federal  Register  and 
Background  Documents. 

Response — ^There  is  no  requirement 
that  Background  Documents  be 
incorporated  into  State  programs,  and 
this  has  no  direct  impact  on 
authorization.  However,  it  is  important 
to  note  that  ADHS  compliance 
personnel  utilize  Background  Documents 
and  preambles  to  regulations  to 
understand  EPA's  intent.  Citations  are 
based  on  the  regulations  themselves. 

Comment — Compliance  Unit's 
interpretation  of  drums  in  poor 
condition  is  inadequate. 

Response — ADHS  consistently  cites 
drums  in  poor  condition  as  violations 
and  requires  documentation  by  the 
company  that  the  problem  has  been 
corrected.  EPA  finds  the  judgment  of  the 
Compliance  Unit  with  respect  to  drums 
to  be  adequate. 

Comment — Compliance  Unit  does  not 
consider  it  a  violation  to  allow  cars  to 
park  in  drum  storage  areas  and  within 
fifty  feet  of  ignitable  waste. 

Response — The  regulations  do  not 
prohibit  parked  cars  in  drum  storage 
areas  or  within  fifty  feet  of  ignitable 
waste. 

Comment— ADHS  Compliance  Unit 
exercises  poor  judgment  when 
determining  whether  a  fence  is 
adequate. 

Response — EPA  has  no  specific 
regulation  or  policy  governing  fences. 
State  and  Federal  regulations  require 
that  hazardous  waste  management 
facilities  provide  adequate  security 
systems.  EPA  has  found  that  the 
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Compliance  Unit  exercises  proper 
judgement  with  respect  to  security 
8^  stems. 

Comment — The  Compliance  Unit  does 
not  always  review  materials  submitted 
in  response  to  an  enforcement  action. 

Response— The  Compliance  Unit  has 
had  to  set  priorities.  Accordingly,  some 
compliance  submittal  reviews  have  had 
to  be  put  off.  EPA  is  working  with  ADHS 
to  provide  training  to  new  Compliance 
Officers  to  increase  the  overall 
efficiency  of  the  Compliance  Unit. 

Comment — When  subsequent 
inspections  find  a  facility  in  continuing 
violation,  the  Compliance  Unit 
inappropriately  assigns  a  low  priority  to 
those  cases. 

Response — EPA  reviews  have  shown 
that  the  Compliance  Unit  has  used 
acceptable  judgment  when  it  was 
necessary  to  set  case  priorities.  The 
cases  referred  to  by  the  commenter  were 
researched  and  EPA  determined  that 
ADHS  took  appropriate  compliance 
actions. 

Comment — Although  enforcement  talk 
is  tough,  no  enforcement  actions  are 
issued. 

Response — The  Compliance 
Monitoring  and  Enforcement  Logs 
submitted  to  EPA  indicate  that  ADHS 
initiates  an  adequate  number  of 
enforcement  actions. 

Co/7ime/j/— Frequently  ADHS  grants 
extensions  of  time  for  compliance  to 
facilities.  Sometimes  these  extensions 
are  for  years 

Response — EPA  has  reviewed  the 
status  of  ADHS  enforcement  cases  in 
which  extensions  of  time  for  compliance 
have  been  granted,  and  has  concluded 
that  ADHS  has  acted  reasonably  in 
these  cases.  EPA  will  continue  to 
monitor  the  timeliness  of  State 
enforcement  actions  to  ensure  that 
unreasonable  extensions  are  not 
granted.  If  necessary,  EPA  may  take 
direct  enforcement  action. 

Comment — Information  on  the  number 
of  inspections  conducted  and 
compliance  actions  initiated  and 
completed  was  not  provided  when 
requested  by  a  commenter.  This 
commenter  was  informed  that  ADHS    . 
did  not  have  such  information  available. 

Response — This  information  is 
recorded  on  Compliance  and  Inspection 
Logs  which  are  submitted  periodically  to 
EPA.  The  information  is  available  to  the 
public. 

Comment — In  the  five  years  ADHS 
has  had  a  hazardous  waste  permit 
program,  there  have  been  three  facility 
permits  issued.  There  have  been  no 
facility  permits  denied. 

Response— The  RCRA  permit  process 
is  slow  for  EPA  as  well  as  State 
agencies,  due  to  the  poUcy  of  obtaining 


full  compliance  with  the  regulations 
before  issuing  a  permit.  This  process  can 
delay  permit  issuance  for  months.  Based 
on  EPA  review,  the  Arizona  permit 
program  adequately  meets  the 
requirements  for  Hnal  authorization. 

Com/ne/j/— Support  from  the  State 
Attorney  General's  Office  is  inadequate. 

Response — Legal  counsel  is  available 
through  the  Environmental  Unit  of  the 
Attorney  General's  Office.  Procedures 
have  been  developed  for  timely  review 
of  enforcement  cases  by  the  Attorney 
General's  Office  and  for  formal  referral 
of  cases  where  civil  or  criminal 
penalties  are  indicated.  The  referral 
process  is  described  in  Arizona's  official 
application  and  referenced  in  the  State/ 
EPA  Enforcement  Agreement.  The 
Attorney  General's  Office  has  agreed  to 
meet  very  short  timeframes  for  review  of 
several  recent  high  priority  enforcement 
cases.  EPA  will  maintain  oversight  of 
State  enforcement  actions  to  assure  that 
such  actions  are  appropriate  and  timely. 
EPA  reserves  the  right  to  take 
independent  action,  as  set  forth  in  the 
State/EPA  Enforcement  Agreement. 

Comment — ADHS'  reporting  activities 
are  irregular  and  late. 

Response — Since  the  date  of  the 
tentative  determination,  the  State  has 
acquired  the  capability  to  do  direct 
computer  input  of  some  required 
statistics.  This  has  significantly 
improved  State  performance  on  regular 
and  timely  reporting. 

Comment— The  State  Annual  Report 
Form  utilized  by  ADHS  does  not  meet 
the  level  of  detail  required  by  either 
State  regulations  or  Federal 
requirements  for  the  biennial  report. 

Response — A  revised  form,  which 
meets  State  and  Federal  information 
requirements,  has  been  concurred  on  by 
ADHS  staff  and  must  be  transmitted  to 
management  for  approval.  The  form  will 
be  made  final  in  time  to  distribute  to 
facilities  for  the  next  reporting  period. 

Comment — State  laboratory 
procedures  and  equipment  are 
inappropriate  for  testing  under  RCRA. 

Response — Based  on  EPA's  review  of 
the  State  program,  proper  procedures 
and  equipment  are  used  for  RCRA 
analysis.  Contract  laboratories  are  used 
for  tests  which  the  State  laboratory  is 
unable  to  perform.  However,  EPA  will 
conduct  a  follow-up  evaluation  of  State 
lab  procedures  to  ensure  that  they  are 
correct. 

Comment — Adequate  procedures, 
mechanisms  and  equipment  have  not 
been  provided  to  the  staff  to  maintain 
confidentiality  of  business  confidential 
information. 

Response — A  system  to  mtiintain 
confidential  information  is  being 
implemented  as  part  of  the  Action  Plan 


for  final  authorization.  The  procedures 
have  been  developed  and  are 
undergoing  internal  review  at  this  time. 
A  staff  position  has  been  identified  to 
maintain  confidential  files.  In  the 
meantime,  a  locking  filing  cabinet  has 
been  designated  to  store  confidential 
files. 

Comment — Arizona  doesn't  have  a 
mechanism  to  quickly  update  State 
regulations  when  Federal  regulations 
change.  All  Federal  regulations  should 
be  adopted,  including  those  which  relax 
the  stringency  of  requirements,  to 
relieve  the  economic  burden  on  the 
regulated  community. 

Response — In  response  to  public 
concern,  EPA  has  asked  the  State  to 
implement  an  accelerated  schedule  for 
promulgating  regulations  where 
necessary  to  maintain  compliance  with 
the  Federal  program.  To  maintain 
authorization,  the  State  has  one  year  to 
make  required  regulatory  changes,  with 
a  six  month  extension  if  a 
demonstration  that  a  good  faith  effort  to 
meet  the  one  year  deadline  is  made.  It 
appears  that  the  State  will  be  able  to 
meet  these  deadlines.  The  only  future 
changes  EPA  requires  States  to  make  in 
order  to  maintain  authorization  for  the 
base  RCRA  program  are  those  which 
increase  the  stringency  of  the  Federal 
program.  Concerns  about  whether 
Arizona  should  adopt  less  stringent 
Federal  program  changes  do  not  have  a 
bearing  on  authorization. 

Comment — The  Arizona  program  must 
be  modified  to  comply  with  Federal 
program  changes  which  occur  during  the 
time  period  between  submission  of  the 
official  application  and  authorization  on 
the  program.  Based  on  information 
presented  at  the  public  hearing,  the 
regulations  needed  to  conform  to  these 
interim  changes  in  Federal  law  will  not 
be  in  place  by  the  target  date  for  final 
authorization. 

Response — ^The  State  of  Arizona 
currently  has  all  necessary  regulations 
in  effect. 

Comment — To  ease  the  economic 
burden  to  the  regulated  community,  all 
Federal  regulation  changes  should  be 
adopted,  including  those  that  are  less 
stringent,  such  as  the  satellite 
accumulation  rule.  Companies  which 
spend  money  to  comply  with  more 
stringent  regulations  will  be  competing 
with  companies  in  surrounding  states 
with  less  extensive  requirements. 

Response — ^The  RCRA  regulations 
were  specifically  designed  to  allow 
States  the  option  to  operate  programs 
which  are  more  stringent  than  the 
Federal  program.  Concerns  about 
whether  Arizona  should  adopt  or 
maintain  regulations  more  stringent  than 
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comparable  Federal  regulations  should 
be  addressed  to  the  State. 

Comment — ^Arizona  has  not  adopted 
the  Uniform  Manifest  rule.  This  implies 
that  ADHS  is  indiHerent  to  the 
regulatory  burden  of  having  to  comply 
with  myriad  environmental  regulations. 

Response  — ADHS  is  currently  in  the 
process  of  adopting  regulations  which 
include  the  Uniform  Manifest  Rule. 
Despite  this  delay  in  adopting  this 
regulation,  the  rule  is  effective 
nationwide  under  the  U.S.  Department 
of  Transportation  regulations. 

nLDedaiaii 

After  reviewing  the  public  comments 
and  the  changes  the  State  has  made  to 
its  application  and  program  since  the 
tentative  decision.  I  conclude  that 
Arizona's  application  for  final 
authorization  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Arizona  is 
granted  final  authorization  to  operate  its 
hazardous  waste  program  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L  98- 
616,  November  8, 1984).  This  means  that 
Arizona  now  has  the  responsibility  for 
permitting  treatment,  storage  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program.  Arizona  also  has 
primary  enforcement  responsibility, 
although  EPA  retains  the  right  to 
conduct  inspections  and  request 
information  under  section  3007  of  RCRA, 
to  take  enforcement  actions  under 
sections  3008.  3013  and  7003  of  RCRA. 
and  to  enforce  certain  provisions  of 
State  law. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA).  a  State 
with  final  authorization  would  have 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  EPA. 
EPA's  regulation  no  longer  applied  in 
the  authorized  State,  and  EPA  could  not 
issue  permits  for  any  fadUties  the  State 
was  authorized  to  permit 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g).  the  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

As  a  result  of  the  HSWA.  there  will  be 
a  dual  State/Federal  regtilatory  program 
in  Arizona  after  final  authorizatioiL  To 
the  extent  the  authorized  State  program 
is  unaffected  by  the  HSWA.  the  State 
program  will  operate  in  lieu  of  the 
Federal  program.  If  the  HSWA-related 


provisions  are  more  stringent  than 
Arizona's,  EPA  will  administer  and 
enforce  the  portions  of  the  HSWA  in 
Arizona  until  the  State  receives 
authorization  to  do  so.  Among  other 
things,  this  will  entail  the  issuance  of 
Federal  RCRA  permits  for  those  areas  in 
which  the  State  is  not  yet  authorized. 
Once  Arizona  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
program.  Arizona  is  not  being 
authorized  now  for  any  requirement 
implementing  the  HSWA.  Until  that  time 
the  State  will  assist  EPA's 
implementation  of  the  HSWA  under  a 
Cooperative  Agreement.  Any  State 
requirement  that  is  more  stringent  than 
a  HSWA  provision  remains  in  effect.  For 
example,  if  Arizona  had  more  specific 
requirements  for  treatment  facilities, 
they  must  comply  with  the  more 
stringent  State  requirements. 

EPA  has  issued  three  RCRA  permits 
in  Arizona.  In  accordance  with  the 
Memorandum  of  Agreement  negotiated 
between  EPA  and  the  State.  EPA  will 
administer  these  permits  until  they 
expire  or  are  terminated. 

Arizona  is  not  authorized  by  the 
Federal  government  to  operate  the 
RCRA  program  on  Indian  Lands.  This 
authority  remains  with  EPA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
e05(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Arizona's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  orhazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  271 

Administrative  practice  and 
procedure.  Confidential  business, 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control 
Water  supply. 

Authofity:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006.  and 


7004(bJ  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  November  1. 1985. 
Judith  E.  Ayres, 
Regional  Administrator. 
(PR  Doc.  85-27678  Filed  11-19-65;  8:45  am] 
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40  CFR  Part  271 
[SW-7-FRL-2926-4] 

Missouri  Decision  on  Final 
Authorization  of  State  Hazardous 
Waste  Management  Program 

aqency:  Environmental  Protection 

Agency. 

ACTKMt  Notice  of  Final  Determination  of 

Application  of  Missouri  for  Final 

Authorization. 

SUMMARY:  Missouri  has  applied  for  final 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  EPA  has  reviewed  Missouri's 
application  and  has  reached  a  final 
determination  that  its  hazardous  waste 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  is  granting 
final  authorization  to  the  State  to 
operate  its  program  in  lieu  of  the  Federal 
program,  subject  to  the  limitations  on  its 
authority  imposed  by  the  Hazardous 
and  Sohd  Waste  Amendments  of  1964. 
EFFIECnvE  date:  This  authorization  shall 
be  promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time 
December  4. 1985.  This  approval  shall 
become  effective  December  4. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chet  McLaughlin,  Chief,  State  Programs 
Section,  U.S.  Environmental  Protection 
Agency.  728  Minnesota  Avenue,  Kansas 
City,  Kansas  66101,  (913)  236-2852. 
SUPPI.EMENTARY  INFORMATION:  Section 
3006  of  RCRA  allows  the  Environmental 
Protection  Agency  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  To  qualify  for 
final  authorization,  a  State's  program 
must  (1)  be  "equivalent"  to  the  Federal 
program,  (2)  be  consistent  with  the 
Federal  program  and  other  state 
programs,  and  (3)  provide  for  adequate 
enforcement  (Section  3006(b)  of  RCRA. 
42  U.S.C.  6226(b)). 

On  luly  19, 1985,  Missouri  submitted 
an  official  application  to  obtain  final 
authorization  to  administer  the  RCRA 
program.  On  September  25, 1965,  EPA 
published  a  tentative  decision 
announcing  its  intent  to  grant  Missouri 
final  authorization.  Along  with  the 
tentative  detemination  EPA  announced 
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the  availability  of  the  application  for 
public  comment  and  the  date  of  a  public 
hearing  on  the  application.  The  public 
hearing  was  held,  as  scheduled,  on 
October  28. 1985. 

No  written  public  comments  were 
received  by  the  Regional  Office.  At  the 
hearing,  representatives  of  two  industry 
groups  spoke  in  support  of  final 
authorization.  The  two  industry  groups 
which  commented  were  the  St.  Louis 
Regional  Commerce  and  Growth 
Association,  and  the  Associated 
Industries  of  Missouri.  No  other 
comments  were  presented  at  the- 
hearing. 

The  Missouri  program  does  not 
include  jurisdiction  over  Indian  Lands 
because  there  are  no  Indian  Lands  in 
Missouri. 

Pinal  authorization  is  hereby  granted 
to  Missouri  to  operate  its  hazardous 
waste  management  program  in  lieu  of 
the  federal  program  subject  to  the 
limitation  on  its  authority  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616. 
November  8, 1984).  Missouri  now  has 
the  responsibility  for  permitting 
treatment,  storage  and  disposal  facilities 
within  its  borders  and  carrying  out  the 
other  aspects  of  the  RCRA  program. 
Missouri  also  has  primary  enforcement 
responsibility,  although  EPA  retains  the 
•  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3006.  3013  and  7003  of  RCRA. 

Prior  to  the  Hazardous  and  Solid 
Waste  amendments  (HSWA)  amending 
RCRA,  a  State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  EPA. 
EPA's  regulations  no  longer  applied  in 
the  authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  the  State 
was  authorized  to  permit. 

Now,  however,  under  section  3006(g) 
of  RCRA,  42  U.S.C.  6226(g),  the  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  the  State  is  granted 
authorization  to  do  so. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Missouri.  To  the  extent  the  authorized 
State  program  is  unaffected  by  the 
HSWA,  the  State  program  will  operate 
in  lieu  of  the  Federal  program.  Where 
HSWA  related  provisions  are  in  effect. 
EPA  will  administer  and  enforce  those 
provisions  in  Missouri  until  the  State 
receives  authorization  to  do  so.  Among 
other  things,  this  will  entail  the  issuance 


of  Federal  RCRA  permits  for  those  areas 
in  which  the  State  is  not  yet  authorized. 
Once  the  State  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
are  will  operate  in  lieu  of  Federal 
program.  Until  that  time  the  State  will 
assist  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement. 
Missouri  is  not  being  authorized  today 
for  any  requirement  implementing  the 
HSWA.  The  Federal  HSWA 
requirements  that  are  more  stringent 
than  the  States'  program  will  apply  in 
Missouri.  Any  State  requirement  that  is 
more  stringent  that  a  Federal  HSWA 
provision  will  also  remain  in  effect. 

EPA  has  published  Federal  Register 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  on  authorized  States.  Refer 
to  50  FR  28702-28755.  July  15, 1985. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  Executive 
Order  12291. 

CertificatioD  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  this  authorization 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  authorization  effectively 
suspends  the  applicability  of  certain 
Federal  regulations  in  favor  of 
Missouri's  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjecto  m  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority 

This  notice  is  issued  under  the  authority  of 
sections  2002(a).  3006.  and  70O4(b}  of  the 
Solid  Waste  Disposal  Act  as  amended  42 
U.S.C.  e912(a).  6026.  e974(b). 

Dated:  Novenil>er  12, 1985. 
Morris  Kay. 

Regional  A  dminktrator. 

[FR  Doc.  85-27677  Filed  ll-l»-85;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 

(CC  Docket  No.  83-1145;  Phase  I;  FCC  »S- 
598] 

Clarification  of  Allocation  Plan  Orders; 
Access  and  Divestitura  Relatad  Tariffs 
Investigation 

AQENCV:  Federal  Conununications 
Commission. 

ACTION:  Memorandum  Opinion  and 
Order  denying  petitions  for 
reconsideration  and  granting  in  part 
petitions  for  clarification  of  the 
Commission's  Allocation  Order. 

SUMMARY:  The  Commission  determined 
in  the  Allocation  Order  that  the  routing 
of  all  default  traffic  to  AT&T  was  an 
unreasonable  and  discriminatory 
practice.  It  prescribed  instead  a  uniform 
allocation  plan  and  ordered  to  local 
exchange  earners  to  file  revisions  to 
their  interstate  tariffs  to  reflect  the 
prescribed  plan.  Four  parties  filed 
petitions  for  reconsideration  of  the 
Allocation  Order  In  an  Order  released 
August  20. 1985.  the  Chief,  Common 
Carrier  Bureau  granted  petitions  filed  by 
a  number  of  local  exchange  carriers 
requesting  waiver  of  various  sections  of 
the  plan.  Four  petitions  for 
reconsideration,  waiver  or  clarification 
of  the  Bureau's  Waiver  Order  were 
subsequenUy  filed.  The  Commission's 
Order  disposes  of  all  of  these  petitions. 
The  Order  reaffirms  the  Commission's 
prior  determination  that  letters  of 
agency  are  essential  to  dispute 
resolution,  but  modifies  the  letter  of  . 
agency  requirement  to  permit 
interexchange  carriers  to  submit  service 
orders  for  end  users  supported  by 
certification  that  the  carrier  has  on  file, 
or  has  taken  reasonable  steps  to  obtain, 
signed  letters  of  agency.  The  Order  also 
directs  that  customers  may  not  l>e 
charged  for  changes  in  their  selection  of 
an  interexchange  carrier  if  made  prior  to 
end  office  conversion. 

EFFECTIVE  DATE:  November  14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Pat  McQuie  Nagle,  1919  M  St  NW. 
Washington  D.C.  20554.  (202)  632-6017. 

Memorandum  Opinion  and  Order 

In  the  matter  of  Investigation  of  Access 
and  Divestiture  Related  Tariffs,  Petitions  for 
Reconsideration  and  Clarification  of 
Allocation  Plan  Orders  (CC  Docket  No.  83- 
1145,  Phase  1). 

Adopted:  Novemt>er  7,  1985. 

Released:  Novemt}er  14. 1965. 

By  the  Commission: 
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I.  Background 

1.  Most  of  the  Former  Bell  Operating 
Companies  (BOCs)  elected  to  implement 
equal  access  requirements  imposed  by 
the  Modification  of  Final  Judgment 
(MFJ)  •  by  assigning  sulwcribers  who 
did  not  designate  a  primary 
interexchange  carrier  to  the  American 
Telephone  and  Telegraph  Company 

( ATftT).  In  our  Allocation  Order  *  we 
concluded  that  routing  all  default 
traffic  '  to  AT&T  is  an  unreasonable  and 
discriminatory  practice  that  violates  the 
Communications  Act  of  1934,  47  U.S.C. 
151  efc  seq.  We  prescribed  a  uniform 
allocation  plan  effective  May  31, 1985  in 
order  to  remedy  that  violation.  We  also 
ordered  the  local  exchange  carriers 
(LECs)  to  file  revisions  to  their  interstate 
tariffs  to  reflect  the  prescribed 
allocation  plan. 

2.  The  Allocation  Order  provided  that 
any  LEC  that  found  itself  unable  to 
comply  with  the  allocation  plan  or  that 
believed  that  a  modified  approach  could 
achieve  the  goals  of  the  Order  could  file 
a  petition  for  waiver  of  the  Order.  Id.  at 
para.  31.  On  |une  27. 1985.  the  Bell 
Atlantic  telephone  companies  (Bell 
Atlantic).*  The  BellSouth  Corporation 
(BellSouth),  the  NYNEX  telephone 
companies  (NYNEX),  Pacific  Bell 
(Pacific),  the  Mountain  States  Telephone 
and  Telegraph  Company  (Mountain  Bell) 
and  the  Pacific  Northwest  Bell 
Telephone  company  (PNB)  filed 
petitions  for  waiver  of  the  Allocation 
Order.  US  Telecom,  Ina  (US  Telecom). 
MCI  Telecommunications  Corporation 
(MCI).  Satellite  Business  Systems  (SBS). 
and  GTE  Sprint  Communications 
Corporation  (GTE  Sprint)  subsequently 
filed  petitions  for  reconsideration  of  the 
Allocation  Order.^  In  an  order  released 


'  United  Slates  v.  American  Telephone  and 
Telegraph.  552.  ¥.  Supp.  131  (D.D.C.  19B2).  affd  sub 
nom.  Maryland  v  United  Slates.  103  S.  Ct.  1240 
(19831. 

'  InvestigHlion  of  Access  and  Divestiture  Related 
Tariffs.  (X  Docket  No.  83-1145.  Memorandum 
Opinion  and  Order.  FCC  85-293.  released  |une  12. 
1965.  50  FR  2S9B2  ||une  24. 1985)  {Allocation  Ortfcr): 
reconstderaliuii  pending.  50  FR  32308  (Aug.  9. 1985). 

'  Default  traffic  refers  to  the  ihlerexchange 
telephone  calls  of  any  custocner  Who.  by  the  time 
equal  access  is  available,  ha*  failed  lo  make  a 
selection  of  an  interchange  carrier  (IXC).  See 
Allocation  Onhr  al  para.  1  n.3. 

*  The  Bell  Atlantic  companies  include  the  Bell 
Telephone  Company  of  Pennsylvania,  the  four 
Chesapeake  and  Potomac  Telephone  Companies, 
the  Diamond  Stale  Telephone  Company  and  the 
New  Jersey  Bell  Telephone  Company. 

'  US  Telecom.  Inc.  Petition  for  Partial 
Reconsideralioa.  CC  Docket  No.  83-1145.  Phase  L 
filed  fune  28. 1985  (US Telecom  Petiliont-.  MQ 
Telecommunications  Corporaliun  Petitioa  for 
Reconsideration.  CC  Docket  No.  83-1 145.  Phase  I, 
nied  fuly  24. 1985  (MCI  Petition):  SaleUile  Business 
Systems  Petition  for  Reconsideration.  CC  Docket 
No.  83-1145.  Phase  L  tiled  July  24. 1985  (SBS 
Petition):  CTE  Sprint  Commuaicalions  Corporation 


August  20, 1985,  the  Chief,  Common 
Carrier  Bureau,  granted  in  large  part  the 
waivers  requested  by  Bell  Atlantic, 
BellSouth.  NYNEX.  Pacific,  and 
Mountain  Bell."  The  Bureau  also  issued 
a  Public  Notice  on  August  28, 1985, 
clarifying  the  application  of  the  Waiver 
Order.'' Five  petitions  for 
reconsideration,  waiver,  or  clarification 
of  the  Waiver  Order  and  the  Public 
Notice  have  been  filed.' 

3.  The  questions  raised  in  the  petitions 
for  reconsideration,  waiver,  or 
clarification  of  the  Bureau's  Waiver 
Order  are  closely  related  to  the 
questions  raised  in  the  petitions  for 
reconsideration  of  our  Allocation  Order. 
Therefore,  we  have  decided  that  all  of 
these  petitions  should  be  considered 
together.  This  Order  will  address  those 
petitions. 

II.  The  Waiver  Order  Petitions 

A.  Grant  of  the  Waiver  Petitions 

4.  The  waiver  petitions  proposed 
modifications  in  a  number  of  the 
procedures  prescribed  in  the  Allocation 
Order,  including  those  conerning  the 
placement  of  IXCs  on  the  ballot,  the 
treatment  of  multi-line  accoimts,  the 
processing  of  IXC-submitted  lists, 
reduction  in  the  period  allowed  for 
return  of  the  ballot,  and  the  disposition 
of  discrepancies  regarding  a  customer's 
choice  of  an  IXC.  It  is  the  Bureau's 
treatment  of  requests  to  use  modified 
approaches  in  resolving  customer  choice 
discrepancies  which  had  generated  the 
most  concern  on  the  part  of  petititoners. 

5.  The  allocation  plan  prescribed  by 
this  Commission  required  that  when 
both  a  ballot  and  an  IXC  order  are 
received  for  one  customer,  and  the 
designated  primary  IXC  does  not  match 


Petition  for  Partial  Reconsideration.  CC  Docket  No. 
83-1145.  Phase  I.  Tiled  July  25. 1985  (GTE  Sprint 
Petition). 

*  Investigation  of  Access  and  Divestiture  Related 
Tariffs.  CC  Docket  No.  83-1145.  Allocation  Plan 
Waivers  and  Tariffs.  Mimeo  No.  6524.  released  Aug. 
20. 1985.  SO  FR  38200  (Sept.  20. 1985)  ( Waiver 
Order\. 

'  Clarification  of  Scope  of  Allocation  Plan 
Waivers,  Public  Notice  No.  6745.  released  Aug.  28. 
1985  (Notice). 

•  Petition  for  Clarirication  of  Pacific  Bell.  CC 
Docket  No.  83-1145,  Phase  I.  filed  Aug.  30. 1985 
(Pacific  Petition):  Southwestern  Bell  Telephone 
Company  Petition  for  Waiver  or.  in  the  Alternative. 
Petitiofi  for  Extension  of  Time  for  Compliance.  CC 
Docket  No.  83-1145.  Phase  I.  filed  Aug.  30. 1985 
(Southwestern  Petition);  Petition  for  the  Ameritech 
Companies  for  Further  Clarification  of.  or  For  Relief 
From,  the  Common  Carrier  Bureau's  Presul>scription 
Conflict  Guidelines  of  August  20.  1985.  CC  Docket 
No.  83-1145.  Phase  I.  filed  Sept  13. 1985  (Ameritech 
Petition):  BellSouth  Corporation  Petition  for 
Reconsideration  or.  in  the  Alternative.  Petition  for 
Partial  Waiver.  CC  Docket  No.  83-1145.  Phase  I. 
filed  Sept.  19. 1965  (BellSouth  Petition):  Satellite 
Business  Systems  Petition  for  Reconsideration.  CC 
Docket  No  B3-1145.  Phase  I.  filed  Oct  Xl, 


on  both  documents,  the  ballot  takes 
precedence  and  the  LEC  must  process 
the  choice  shown  on  the  ballot. 
Allocation  Order,  App.  B  at  para.  23. 
Bell  Atlantic.  Pacific.  Mountain  Bell  and 
NYNEX  requested  waivers  to  permit 
implementation  of  modified  approaches 
in  the  disposition  of  such  cases.  See 
Waiver  Order  at  paras.  15-20.  Bell 
Atlantic  proposed  to  continue  its 
existing  practice  whereby  IXCs  indicate 
on  their  order  whether  a  presubscribed 
customer  has  been  informed  of  the 
charge  to  change  IXCs  and  has  agreed  to 
the  charge.  Bell  Atlantic  processes  such 
annotated  orders  and  charges  the 
customer  for  the  change.  NYNEX  sought 
to  give  equal  weight  to  all 
presubscription  orders  and  to  resolve 
conflicts  on  the  basis  of  authorization 
dates,  processing  the  order  with  the 
latest  date.  Pacific  also  proposed  to 
process  the  order  with  the  latest  date: 
when  two  IXC  orders  showed  the  same 
date.  Pacific  proposed  that  the  list 
processed  first  would  take  precedence. 
Mountain  Bell  requested  permission  to 
contact  the  customer  directly  to  resolve 
the  dispute. 

6.  The  Bureau,  in  its  analysis  of  these 
petitions  to  permit  varied  approaches  to 
dispute  resolution,  noted  that  the 
concept  of  authorization  date  was 
central  to  three  of  the  requests.  Waiver 
Order  at  para.  21.  The  Bureau 
recognized  that  several  parties  had 
raised  objections  to  reliance  on 
authorization  dates  to  resolve  disputes 
because  of  the  possibility  that  dates 
could  be  manipulated,  but  concluded 
that  the  letter  of  agency  (iX)A) 
requirement  ofTered  protection  against 
potential  abuses.  The  Bureau  stated  that 
"the  potential  for  error  or  abuse  (in 
processing  customer  orders)  is 
diminished  when  an  IXC  obtains  letters 
of  agency.,Such  documents,  together 
with  prompt  notification  to  all  affected 
parties,  should  facilitate  dispute 
resolution."  VVb/VerO/t/er  at  para.  21. 
The  Bureau  also  recognized,  however, 
that  end  users  who  make  verbal 
commitments  to  use  an  interexchange 
carrier's  services  might  not  return  signed 
authorizations  promptly.  The  Waiver 
Order  therefore  permitted  the  carriers  to 
institute  flexible  dispute  resolution 
procedures  subject  to  modified  letter  of 
agency  guidelines.*  After  release  of  the 


°  The  guidelines  provide  that: 

■fl)  The  IXCs  are  requried  to  certify  at  the  time 
they  sul>mit  end  user  lists  to  the  LECs  that  they 
have  on  file,  or  have  taken  reaso.iable  steps 
designed  lo  obtaiiu  signed  letters  of  agency  or 
confirniations  of  choice  from  the  end  user.  The  IXCs 
are  not  required  lo  submit  letters  of  agency  when 
sutimitting  their  end  user  lists  lo  the  LECs,  but 

ContiiHted 
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Waiver  Order,  the  Bureau  received  a 
number  of  inquiries  regarding  die 
applicability  of  the  waivers,  and 
subsequendy  issued  a  Public  Notice 
designed  to  clarify  the  scope  of  the 
Waiver  Order.  See  note  6.  supra. 

7.  The  Notice  stated  that,  while  the 
waivers  were  particular  to  the  carriers 
requesting  them,  other  carriers  seeking 
to  modify  their  allocation  procedures 
within  the  limits  granted  other  LECs 
could  do  so  by  filing  reviaions  to  the 
applicable  sections  of  their  tariffs,  or, 
where  appropriate,  should  file  with  the 
Commission  descriptions  of  any 
relevant  changes  to  their  operational 
plans.  The  Notice  also  stated  that  'Ihe 
guidehnes  for  dispute  resolution 
programs  set  forth  in  para.  21  and  the 
change  charge  provisions  defined  in 
para.  41  of  the  Waiver  Order  are 
applicable  to  all  LECs  and  dieir  tariffs 
must  be  revised  to  reflect  the 
requirements  established  in  those 
paragraphs."  Notice,  supra,  at  para.  2. 
This  statement  has  proved  a  source  of 
considerable  confusion  and  is  the  fbcvs 
of  the  petitions  for  dariflcation  or 
waiver  referenced  above  at  note  7. 

B.  Petitions  for  Clarification  of  Waiver 
Order 

8.  Ameritech,  BellSouth  and 
Southwestern  request  Commission 
approval  for  continued  use  of  their 
existing  conflict  resolution  procedures, 
which  give  the  ballot  priority  in  the 
event  of  conflict.  Ameritech  reports  that 
it  sends  a  second  ballot  in  all  cases  of 
conflict  to  confirm  the  end  user's  final 
choice  and  that  it  also  honors  all 
business  office  contacts  initiated  by  end 
users  who  wish  to  revoke  an  earlier 
ballot  or  to  change  a  prior  order  placed 
with  an  interexchange  carrier. 
Ameritech  Petition  at  iii.  Ameritech  is 
primarily  concerned  with  the  third 
guideline,  which  requires  the  LEC  to 
process  an  IXC-submitted  order  if  the 
IXC  certifies  that  it  has  on  file  a  signed 
letter  of  agency  with  a  signature  date 
subsequent  to  that  on  the  ballot. 
Ameritech  interprets  the  guideline  to 


should  raaintain  the  cunfinoationi  or  letters  cm  file 
for  uae  in  dispute  resolulion.  IXCs  should  request 
written  canTinuations  of  choice  from  their 
customers  no  later  than  the  d«te  of  submission  of 
their  Tiral  bill  to  the  customer  (2)  When  the  LEC 
identifiea  a  conflict  between  a  ballot  and  an  IXC 
list,  or  between  lists  wbniitted  by  two  wr  more 
IXCs.  the  LEC  must  notify,  within  10  days,  all 
affected  IXCs  via  a  conflict  report;  (3)  If.  apoa 
receipt  of  a  conflict  report  the  IXQ  certifies  to  the 
LEC  that  it  has  on  Tile  a  signed  letter  of  ageacy  with 
a  date  subsequest  to  that  on  the  ballot  that  IXC 
becomss  the  primary  IXC  tor  that  end  user  and  no 
change  charge  is  assessed  to  either  IIk  IXC  or  the 
end  user  and  |4J  bi  a  conflict,  if  the  IXC  is  unal>te  to 
obtain  a  letter  of  agency  signed  l>y  the  end  user,  the 
ballot  coBtroU." 
Waiver  Order  at  para.  ti. 


require  it  to  store  the  signature  date  of 
every  ballot  or  order  as  it  is  received, 
and  asserts  that  such  stort^  would 
require  burdensome  revisions  in  its 
mechanized  systems.  Ameritech  Petition 
at  6-7.  Ameritech  also  states,  however, 
that  it  cotdd  comply  with  the  guidelines 
if  they  are  interpreted  to  require  the  IXC 
to  make  the  date  comparison  rather  than 
require  that  dates  be  stared  in  the 
Ameritech  companies'  systems. 
Ameritech  Petition  at  5. 

9.  BellSouth's  procedures  also  give 
ballots  precedence  over  any  order  other 
than  a  subsequent,  direct  customer 
contacfwith  the  LEC  business  office. 
BellSouth  gives  ballots  this  priority  both 
prior  to  end  office  conversion  and  for  a 
180-day  period  thereafter.  When 
BellSouth  receives  two  or  more  IXC 
orders  for  an  end  user  for  whom  there  is 
no  returned  ballot,  its  business  office 
contacts  the  customer  direcUy  to  resolve 
the  conflict.  The  IXCs  involved  in 
conflicts  are  notified  by  a  weekly 
mechanized  add/disconiuiect  report. 
BellSouth  Petition  at  4.  Customers  are 
informed  on  their  next  regular  bill  of  the 
IXC  recorded  as  their  selection. 
BellSouth  asserts  that  the  guidelines 
would  impose  additional  administrative 
burdens  on  it.  The  company  also  objects 
that  the  third  guideline  allows  no  charge 
for  a  change  in  IXCs  and  asks  that,  at  a 
minimum,  the  language  be  "clarified  so 
that  end  users  are  charged  after  end 
office  conversion  for  a  mere  change  in 
their  already  designated  PIC  "  *• 
BellSouth  Petition  at  7.  BellSouth  also  is 
concerned  that  the  fourth  guideline 
"apparently"  precludes  the  LEC  from 
contacting  the  customer  when  there  is 
no  ballot  and  when  no  IXC  is  able  to 
produce  written  authorization  for  an 
order.  Id. 

10.  Southwestern  states  that  its 
customer  choice  discrepancy  procedures 
incorporate  the  requirements  set  forth  in 
Appendix  B,  para.  23  of  the  Allocation 
Order.  Southwestern  Petition  at  4. 
Southwestern  asserts  that  it  has 
requested  no  waivers,  and  that  the 
imposition  of  new  guidelines  on  all  LECs 
by  Pulbic  Notice  abruptly  changed  the 
premises  upon  which  the  Commission's 
requirement  of  an  allocation  plan  were 
based  and  violated  due  process. 
Southwestern  Petition  at  7. 
Southwestern  states  that  customers  can 
change  their  choice  of  IXCs  by 
contacting  the  business  office  and  that, 
prior  to  end  office  conversion. 
Southvirestem  does  not  charge  the 
customer  for  such  a  change. 


11.  The  guidelines  set  forth  in  the 
Waiver  Order  were  designed  to  allow 
the  LECs  flexibility  in  deposing  of 
customer  disputes,  while  ensuring  that 
all  parties  received  timely  reports  of 
conflicts.  They  are  properiy  applicable 
to  the  LECs  which  had  requested 
waivers  and  to  other  carriers  which 
chose  to  adopt  similar  modifications  to 
their  disput  resolution  pixioedure*.  Their 
application  to  petitioners,  however. 
would  require  revision  of  allocation    . 
plans  specifically  developed  by  the 
petitioners  to  comport  with  our 
Allocation  Order.  Moreover,  we  have 
concluded  that  the  procedures  used  by 
petitioners  (which  are  summarized  in 
paras.  7-9  supra],  represent  sufficient 
mechanisms  for  resolving  conflicts,  and 
that  petitioners  might  be  forced  to  incur 
unnecessary  expenses  if  they  were 
required  to  alter  these  conflict  resolution 
procedures.  We  will  therefore  grant  the 
petitions  of  Ameritech,  BellSouth,  and 
Southwestern  to  continue  to  give  the 
ballot  priority  in  resolving  customer 
choice  discrepancies.  These  companies 
are  not  obligated  to  incorporate 
guidelines  insofar  as  they  were  designed 
to  facilitate  alternative  approaches  to 
dispute  resolution."  The  Bureau's  letter 
of  agency  guideline,  however,  to  which 
none  of  the  petitioners  object  is 
relevant  in  our  resolution  of  the 
petitions  for  reconsideration  of  the 
Allocation  Order,  infra. 

C.  Application  of  the  Change  Charge 

12.  Pacific  requests  clarification  of 
par.  41  of  the  Waiver  Order  which 
directs  local  exchange  carriers  to  file 
revisions  to  their  allocation  tariffs  to 
contain,  inter  alia,  a  provision  vrhich 
states  that  "after  the  conversion  date, 
end  users  will  be  charged  for  any 
change  .  .  ."  Pacific  Petition  at  1.  This 
provision,  as  Pacific  observes,  limits  the 
application  of  the  change  charge  to 
those  customers  who  request  a  change 
after  conversion  date  and  differs  from 
the  Allocation  Order,  which  provided 
that  change  charges  could  be  billed  to 
customers  who  changed  their  primary 


'*"PIC'  u  an  acronym  for  "pruBary  ioierexcha^e 

carrier." 


' '  In  granting  tbeae  peti  tions,  bo wet'er.  we  take  no 
position  regardiAg  the  sufficiency  ol  petitioners' 
procedures  for  notifying  the  IXCs  of  conflicts.  We 
note  that  two  LECs  ob)ect  to  the  guideline  reqtnrmg 
notification  to  the  IXCs  within  todays 
Southwestern  PeUtion  at «:  BellSouth  Petition  at  & 
Notiricatioo  of  DCCs  is  not  a  new  requiremeat 
imposed  by  the  Waiver  Order.  We  had  previously 
directed  the  LECs  to  notify  IXCs  of  conflicts.  See 
Allocation  Order.  App.  B  at  para.  21  The  Waiver 
Order  merely  added  a  deadline  for  the  provisioa  of 
such  notice.  While  we  will  not  impose  this  deadline 
on  the  LECs  which  have  not  reqoested  waivers,  we 
remind  carriers  that  all  LECs  must  provide 
expedltknis  notice  of  conflicts  to  (he  IXCa.  We  will 
leave  fcaohition  of  any  problems  oooceauag  coofUct 
notificatioD  to  our  complaint  processs. 
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IXC  selection  after  making  an  initial 
choice.  See  Allocation  Order,  App.  B, 
paras,  la  22.  27.  Pacific  seeks  an 
interpretation  which  would -make  the 
change  charge  applicable  to  customers 
who,  prior  to  equal  access  office 
conversion,  request  changes  to  the 
initial  presubscription  choice.  Pacific 
Petition  at  2. 

13.  The  Bureau,  in  the  course  of 
considering  the  various  approaches  to 
dispute  resolution  proposed  by  the 
parties,  became  increasingly  aware  of 
the  possibility  of  customer  confusion. 
Several  LECs.  including  Southwestern 
and  the  Ameritech  companies,  had  also 
recognized  this  potential  and  had 
decided  that  customers  who  revised 
their  IXC  selections  prior  to  end  office 
conversion  could  do  so  free  of  a  service 
charge.  The  change  charge  guideline 
was  developed  in  this  context  It 
obviated  the  need  for  the  LEC  to  decide 
whether  a  conflict  resulted  from  a 
mistake  on  the  part  of  the  carrier  or  from 
the  end  user's  change  of  mind.  The 
guideline  protected  the  consumer's 
interest  while  permitting  the  companies 
requesting  waivers  to  proceed  with  their 
modified  conflict  resolution  procedures. 
Pacific  requested  and  received  a  waiver 
permitting  it  to  use  modified  dispute 
resolution  procedures  which  relied  on 
the  customer  authorization  date,  rather 
than  on  the  ballot.  The  guidelines  set 
forth  by  the  Bureau  are.  as  discussed 
above  at  para.  10,  properly  applicable  to 
Pacific's  implementation  of  its  revised 
procedures.  We  therefore  deny  Pacific's 
requested  clarification.  In  addition,  in 
light  of  the  reports  of  consumer 
confusion  which  the  Commission  has 
received  since  the  release  of  the 
Allocation  Order,  we  conclude  that  this 
guideline  should  be  applied  to  all  LECs. 
It  provides,  in  effect  a  grace  period  for 
end  users,  and  appears  to  impose  no 
great  burden  on  the  LECs.  End  users 
who  change  their  IXC  selection  prior  to 
end  office  conversion  should  not  be 
charged  for  such  changes. 

n.  Petitions  for  Reconsideration  of  the 
Allocation  Order 

14.  Petitions  for  reconsideration  of  the 
Allocation  Order  focus  on  three  areas  of 
concern:  (1)  The  requirement  that  IXCs 
have  signed  letters  of  agency  from 
customers  before  submitting  orders  to 
the  LEC,  (2)  the  priority  assigned  to  the 
signed  ballot  in  cases  of  conflicting 
orders  for  service,  and  (3)  the 
requirements  for.  and  timing  of. 
allocation. 

A.  Letters  of  Agency 

15.  The  Allocation  Order  provides 
that  IXCs  may  submit  presubscription 
orders  on  behalf  of  customers  only  if 


they  are  "supported  by  a  statement 
signed  by  the  customer"  (letters  of 
agency  or  "LOAs")  and  a  certification  to 
that  effect  fix)m  the  IXC.  Allocation 
Order,  App.  &  S§  10, 11.  MCI  asserts 
that  the  signature  requirement  is 
disruptive  to  "established  industry 
practice"  whereby  carriers  accept 
telephone  orders  from  their  customers. 
MCI  Petition  at  13. "MCI  requests  that 
signed  LOAs  not  be  required  if  an  IXC 
uses  verification  procedures  that  could 
serve  as  the  "functional  equivalent"  of 
signed  LOAs.  MCI  Petition  at  15.  MCI 
suggests  that  such  procedures  might 
include  the  IXC's  own  records  regarding 
customer  contact  follow-up  telephone 
calls  by  a  separate  verification 
organization  outside  the  IXC's  sales 
organization,  or  a  subsequent 
confirmation  letter  mailed  to  the 
customer.  Id.  MCI  also  suggests  that  if 
the  signed  LOA  requirement  is  retained, 
it  should  also  be  applied  to  the  LECs 
when  they  accept  orders  from 
customers.  US  Telecom  requests  an 
amendment  of  paragraph  10  of 
Appendix  B  of  the  Allocation  Order  to 
permit  the  IXC  to  sign  the  letter  of 
agency  "on  behalf  of  the  customer."  US 
Telecom  Petition  at  4. 

16.  This  Conunission's  LOA 
prescription  is  supported  by  NYNEX. 
Pacific.  Southwestern,  and  Teltec  Saving 
Communications  Co.  (Teltec).  NYNEX 
argues  that  "(wjithout  a  written  LOA 
signed  by  the  customer,  the 
Commission's  goals  of  faciUtation  of 
dispute  resolution,  minimization  of 
customer  confusion,  and  the  protection 
of  both  the  local  exchange  companies 
and  the  interexchange  companies  from 
customer  misunderstandings,  cannot  be 
achieved."  •»  Teltec  states  that  it 
"obtains  written  orders  from  its 
customers  and  finds  this  practice  to  be  a 
matter  of  sound  business,  not  an 
obstacle  to  securing  customers.**  Pacific 


"ATftT  made  similar  claims  in  a  Petition  for 
ClariGcation  of  the  Allocation  Order  Tiled  July  1Z 
1985.  AT&Ts  request  touse  voice  recordings  or 
other  forms  of  electronic  signature  as  a  substitute 
for  the  LOA  was  denied  by  the  Bureau.  Waiver 
Order  at  para.  9.  We  concur  in  the  Bureau's 
evaluation  of  ATATs  proposal. 

"NYNEX  Telephone  Companies  Opposition  to 
Petitions  for  Reconsideration.  CC  Docket  No.  83- 
1145,  Phase.  I.  filed  Aug.  26. 1985  at  3  (NYNEX 
Opposition).  See  also  Opposition  of  Southwestern 
Bell  Telephone  Company.  CC  Docket  No.  83-1145. 
Phase  1.  fll^  Aug.  26, 1985  at  5  (Southwestern 
Opposition). 

'*  Teltec  Saving  Communications  Co.  Opposition 
to  Petition  for  Clarification  and  Petition  for  Partial 
Reconsideration.  CC  Docket  No.  83-1145.  Phase  I. 
nied  July  25. 1985  at  5  (Teltec  Opposition). 


argues  that  the  LEC  "as  the  party 
responsible  for  carrying  out  the  order, 
needs  verification  of  an  order  that  was 
not  placed  directiy  with  it"**  Pacific 
also  opposes  MCI's  request  that  the 
LECs  be  required  to  obtain  signed  order 
verification  if  the  signature  requirement 
is  retained  for  the  IXCs.  Id. 

17.  The  Bureau's  evaluation  of  the  role 
of  the  LOA,  discussed  above  at  para.  6. 
accurately  reflects  the  concerns  which 
led  to  our  establishment  of  the  LOA 
requirement  in  the  Allocation  Order. 
The  Bureau's  guideline  (1)  for  obtaining  " 
LOAs  also  represents  a  reasonable 
accomodation  with  the  IXCs'  needs  for 
flexibility  in  marketing.**  We  conclude 
that  such  an  approach  is  preferable  to 
the  modifications  requested  by  US 
Telecom  and  MCL  and  we  therefore 
deny  their  petitions  to  permit  "other 
verification  procedures"  or  LOAs  signed 
by  the  carrier  to  substitute  for  letters  of 
agency  signed  by  the  end  user.'^  We 
will  permit  however,  the  same  latitude 
regarding  the  timing  of  LOAs  provided 
in  the  Bureau's  Waiver  Order.  The  IXCs 
axe  required  to  certify  at  the  time  they 
submit  end  user  lists  to  the  LECs  that 
they  have  on  file,  or  have  instituted 
reasonable  steps  designed  to  obtain, 
signed  letters  of  agency  or  confirmations 
of  choice  from  the  end  user.  The  IXCs 
should  maintain  such  signed  customer 
authorizations  on  file  for  use  in  dispute 
resolution. 

B.  Priority  for  Ballots 

18.  GTE  Sprint,  SBS,  and  MCI  also 
request  reconsideration  of  our 
requirement  that  the  LECs  process  the 
choice  shown  on  the  ballot  when  both  a 
ballot  and  an  IXC  order  are  received  for 
one  customer,  and  the  designated 
primary  IXC  does  not  match  on  both 
documents.  Allocation  Order,  App.  B  at 
para.  23.  GTE  Sprint  argues  that  tiiis 
requirement  may  deprive  a  customer  of 
a  later,  better-informed  choice.'*  GTE 
Sprint  requests  that  we  replace  the 
ballot  priority  with  a  requirement  that 
the  LEC  must  process  the  latest 
indication  of  customer  choice  (whether 
ballot  or  letter  of  agency).  GTE  Sprint 
Petition  at  2.  SBS  also  opposes  assigning 
priority  to  the  ballot  asserting  that  the 


■ '  Opposition  of  Pacific  Bell.  CC  Docket  No.  83- 
1145.  Phase  I.  filed  Aug.  28, 1985  at  2. 

"  See  note  8,  s(/pra. 

"  We  also  conclude  that  MCI  has  failed  to 
provide  any  basis  for  its  proposal  that  LECs  at^o  be 
required  to  obtain  signed  order  verifications  from 
customers.  We  therefore  deny  MCI's  request  that 
the  LOA  requirement  t>e  imposed  on  the  LECs  as 
well  as  the  IXCs. 

'"Petition  for  Partial  Reconsideration  of  GTE 
Sprint  Communications  Corporation,  CC  Docket  No. 
83-1145,  Phase,  I,  filed  July  25, 1985  at  3  (GTE  Sprint 
Petition). 
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best  way  to  determine  with  certainty  the 
end  user's  true  choice  in  the  case  of  a 
conflict  is  to  require  the  L£C  to  advise 
the  end  user  in  «mting  and  await 
subsequent  darlfication.'*  MCI  argues 
that  customers  should  not  be  "locked 
into"  selections  made  on  the  ballot, 
asserts  that  there  are  a  number  of 
"acceptable  methods"  for  resolution  of 
presubscription  conflicts,  and  requests 
that  the  Commission  modify  the  Order 
to  permit  local  exchange  companiet  to 
apply  the  method  most  compatible  with 
their  order  processing  systems  and  the 
interests  of  their  customers.**  MCI  also 
requests  modification  of  the  requirement 
that  customers  for  whom  conflicting 
carrier-submitted  orders  are  received  be 
placed  in  the  allocation  "pool"  MCI 
suggests  that  such  conflicts  be  resolved 
in  favor  of  the  latest  customer  contract 
date  submitted  by  a  carrier.  Id. 

19.  Southwestern  opposes  the  above 
requests  and  urges  the  Commission  to 
retain  the  rule  that  the  ballot  controls  in 
all  cases  of  a  conflict  between  a  ballot 
and  a  carrier-submitted  order.*' 
Southwestern  argues  that  customers  are 
free  to  change  their  previous  selections 
of  IXCs  by  contacting  the  L£C  business 
office  directly.  Southwestern  asserts 
that  BBS'  proposal  that  LECs  resolve  all 
conflicts  throii^  written  contact  with 
customers  would  create  serious 
problems  in  equal  access 
implementation,  and  would  be  confusing 
to  the  customer.  BellSouth  also  opposes 
SBS'  proposal  to  limit  the  LECs  to 
written  contacts  in  dispute  resolution, 
asserting  that  a  vert)al  contact  can  be 
effected  more  quickly  and  at  less 
expense  than  a  written  one.**  Both 
LECs  argue  that  the  LECs  have  no 
interest  in  the  end  user's  choice  of  IXC, 
and  thus  have  no  incentive  to  mislead  or 
influence  a  customer  in  a  verbal  contact. 

20.  GTE  Sprint.  SBS  and  MCI  imply 
that  consumers  caimot  change  their  IXC 
selection  unless  ballot  priority  is 
eliminated."  As  Ameritech.  BellSouth, 


'*  Satellite  Business  Systems  Petition  for 
Reconsideration.  CC  Docket  No.  83-1145,  Rnse  L 
filed  |uly  24. 19BS  at  4  (SBS  Petition).  SBS  reiterate* 
this  request  in  its  Petition  for  RaconsideratioD  of  the 
Waiver  Order.  CC  Docket  No.  8»-1145.  Phase  1.  filed 
October  23. 19SS. 

*<>  MCI  Telecommunications  Corporation  Petition 
for  Partial  Reconsideratioa.  CC  Docket  Na  83-1145. 
Phase  I.  filed  |uly  25. 1985  at  ti  (MQ  Petition). 

*'  Southwestern  Opposition  at  2. 

"  Opposition  of  the  BellSouth  Companies  to 
PetitioiM  for  Recoosidemion.  OC  Docket  Na  BS- 
1145,  Phase  I.  filod  Ai«.  as,  1985  at  4  (BeUSoutk 
Opposition). 

"  GTE  Sprint  atytea.  lor  example,  that  "a 
customer  would  be  'locked  into'  the  choice  oiada  by 
ballot  regardless  of  whether  or  not  this  choice 
reflected  an  informed  dedsioii  or,  indeed, 
regardless  of  whether  ar  not  the  clioioe  sms  the 
result  of  error  or  misunderstaadia^"  CTE  Sprint 
Petition  at  3. 


and  Southwestern  observe,  however, 
end  users  are  not  "locked  into"  the 
choice  indicated  on  the  ballot  but  are 
free  to  change  their  selection  of  IXC  by 
simply  contacting  tfie  LEC  business 
office.**  Ballot  priority  is  designed  to 
protect,  rather  tiian  to  limit,  consumer 
choice  during  a  period  of  vigorous 
marketing  activity  by  ttie  interexchange 
industry.  LECs  w^sh  demonstrated  that 
alternative  methods  of  dispute 
resolution  could  provide  similar 
protection  for  end  users  were  granted 
permission  to  ase  those  metiiods  in  the 
Waiver  Order.  See  paras.  5  and  6, 
supra."  We  conclude  that  tiie  public 
interest  would  not  be  served  by 
prescribing  new  dispute  resohition 
procedures  at  this  time.  We  tiierefore 
deny  these  petitions  to  modify  ballot 
priority  for  LECs  which  have  not  soo^t 
waivers.  IXCs  are  free  to  continue  their 
telemarketing  activities,  and  to  inform 
end  users  that  they  may  change  any 
previous  selection  by  calling  or  writing 
the  LEC  business  offices.  We  trust  that 
the  IXCs'  marketing  efforts  will  be  more 
than  adequate  to  iirform  end  users  of 
their  opportimities  to  modify  ballot 
choices." 

C.  Retroactive  and  Post  Conversion 
Allocation 

21.  GTE  Sprint  requests 
reconsideration  of  our  decision  not  to 
require  retroactive  allocation.  See 
Allocation  Order.  App.  B,  para.  25.  It 
also  requests  that  the  Commission 
require  that  allocation  take  place  40 
days  after  end  office  conversion.  GTE 
Sprint  Petition  at  4. 7.  GTE  ^rint  argues 
that  later  allocation  would  afl^ord  end 
users  who  failed  to  selept  an  IXC  "an 
opportunity"  to  place  "trial"  intercity 
calls  by  making  all  long  distance  calls 
by  dialing  the  carriers'  lOXXX  codes.  Id. 
GTE  Sprint's  first  request  is  opposed  by 
the  New  York  Department  of  Public 
Service  (NYDPS)  and  by  AT&T.  The 
NYDPS  states  that  there  is  relatively 


**  Ameritech  also  provides  a  second  ballot  to 
each  end  user  involved  in  a  oonflicL  Submission  of 
such  a  second  baUot  to  end  users  provide*  both 
timely  notice  of  the  conflict  to  the  customer  and  an 
evident  method  by  which  the  customer  can  notify 
the  businet*  office  of  any  requested  change  in  OCC 
designatioa 

"  Mountain  Bell  requested  a  waiver  permitting  it 
to  contact  the  end  user  inimedialely.  presumably  by 
phone,  to  resolve  disputes.  The  waiver  was  granted 
on  condition  (hat  Mountain  Bell  also  immediately 
notifies  all  IXCs  involved  in  the  selection  difpute. 
The  Bureau  reasoned  that  immediate  contact  wtth 
the  end  uaer  not  oi^ly  rendered  timely  assistance  to 
caaauaeta  but  also  might  assist  the  carrier  in 
identifying  procedural  or  mechanical  causes  of 
duplicate  listings.  We  agree  with  the  Bureau's 
conclusion  and  therefore  reject  SBS'  suggested 
prokibition  agaiiwl  evich  cushMner  contact 

**  We  also  deny  SBS'  related  Petftioa  for 
Reconsideration  of  the  Waiver  Order.  See  a.  lit 
supra. 


little  public  beneflt  to  be  gained  by 
retroactive  allocation  and  that  any  small 
beneflt  must  be  weighed  against  the  cost 
to  the  LECs  and  the  potential  for 
customer  confusioiL*''  Southwestern 
opposes  CTE  Sprint's  request  for  post 
conversion  allocation  and  "supports  the 
flexibility  incorporated  in  the 
Commission's  Order"  which  allows  each 
LEC  to  decide  when  allocation  is  to  take 
place.** 

22.  GTE  Sprint  has  furnished  no 
arguments  other  than  those  we 
previously  considered  in  deciding  not  to 
impose  retroactive  allocation.  Nor  are 
we  convinced  that  the  public  would  be 
well-served  by  a  mandatory 
postponement  of  allocation  imtil  the 
post-conversion  period.  Consumers 
allocated  to  an  IXC  remain  free  to  test 
the  services  of  other  IXCs  by  dialing  the 
lOXXX  codes.  We  therefore  deny  GTE 
Sprint's  petitions  for  modiflcation  of  the 
Order  in  regard  to  retroactive  allocation 
and  the  timing  of  allocation. 

23.  MCI  requests  elimination  of  the 
requirement  that  customers  appearing 
on  more  than  one  IXC  list  be  tentatively 
assigned  an  allocated  carrier  and 
notifled  of  the  conflict  on  a  second 
ballot^  MCI  suggests  that  we  instead 
require  that  each  LEC  process 
confUcting  orders  according  to  its  own 
dispute  resolution  procedures.  The 
permissions  granted  previously  in  the 
Waiver  Order  to  Bell  Atlantic,  Pacific 
Bell,  NYNEX  and  Mountain  Bell  allow 
those  companies  to  dispose  of  both  IXC/ 
IXC  and  IXC/ballot  conflicU  using 
modifled  procedures.  We  continue  to 
believe  that  tentative  allocatton  and 
notiflcation  by  ballot  is  a  simple  and 
efficient  method  of  resolving  oonflicts. 
Therefore,  except  in  cases  where  a  LEC 
requested  and  received  permission  in 
the  Waiver  Order  for  a  modiflcation  to 
its  dispute  resolution  procedures,  we 
will  retain  the  requirement  that 
customers  appearing  on  more  than  one 
IXC  list  be  placed  in  the  allocation  pool 
and  notified  by  a  second  ballot  of  the 
conflict.  Such  a  procedure  affords 
consumers  both  timely  notice  and  ample 
opportunity  to  select  another  IXC  if  they 
are  dissatisfied  with  the  tentative 
assignment. 

D.  Allocation  Reporting  Requirements 

24.  SBS  proposes  that  the  Commission 
require  that  LECs:  (1)  R^muI  end  user 
designations  to  IXCs  within  one  week  of 


*''  LeUer  from  New  'York  De{>artmeat  of  Public 
Service  to  the  Commissioa  CC  Docket  No.  83-1145. 
Phase  L  filed  Aug.  22. 1985. 

"  Opposition  of  Southwestern  BeN  Telephone 
Company  to  Petitions  for  Reconsideration.  CC 
Docket  No.  S3-114S.  Phase  I.  filed  Aug.  26. 1985. 

"See  Allocation  Order.  App.  B.  para.  23. 
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receiving  that  information.  (2)  provide 
reports  reflecting  end  user  choices  on  a 
weekly  basis  prior  to  end  office  cutover, 
and,  (3)  report  that  information  in  either 
a  standard  format  such  as  that  adopted 
by  the  EDP  Committee  of  the  Network 
(derations  Forum  (NOFl,'**or  "in  an 
alternative  format  that  is  adequately 
explained  to  the  IXCs."  SBS  Petition  at 
6.  LECs  are  currently  required  to  provide 
the  IXCs  with  a  minimum  of  three 
reports,  identifying  customers  who  have 
designated  the  IXC  as  their  primary  long 
distance  carrier.  Allocation  Order,  App. 
B,  para.  28.  SBS  argues  that  these 
reporting  requirements  are  inadequate 
to  remedy  the  problems  SBS  has 
encountered  in  connection  with  end 
office  cutovers.  SBS  reports  that  it  often 
receives  presubscription  order 
information  from  the  LECs  too  close  to 
the  end  ofTice  cutover  date  to  enable 
SBS  to  process  the  order  in  time  for 
cutover.  SBS  Petition  at  6,  SBS  also 
alleges  that  customer  choice  information 
provided  by  some  LECs  has  been  either 
incomplete  or  unintelligible,  and  that 
LECs  in  one  region  send  customer 
information  in  two  different  formats, 
creating  confusion.  SBS  Petition  at  7. 

25.  BellSouth,  NYNEX,  and 
Southwestern  oppose  SBS'  proposal." 
Each  opponent  states  that  it  provides 
more  frequent  reports  than  are  required 
by  the  Allocation  Order,  but  opposes 
further  Commission  prescription 
regarding  timing  or  format.  BellSouth 
suggests  that  we  might  require  that 
order  information  be  submitted  by  the 
LECs  to  the  IXCs  within  "a  reasonable 
time."  BellSouth  Opposition  at  3. 
NYN'EX  argues  that  further  reporting 
requirements  will  necessitate  the 
expenditure  of  additional  money  and 
resources.  Southwestern  states  that  it 
currently  supplies  weekly  reports  to  the 
IXCs  and  plans  to  implement  a  modified 
version  of  the  standard  format  proposed 
by  NOP. 

28.  Interchange  carrier  reports  of 
recurrent  problems  in  obtaining  timely, 
comprehensive  and  comprehensible 
presubscription  order  information  from 
the.  LECs  indicate  that  the  reporting 
process  may  be  deficient.^^  We  do  not. 


"The  EDP  Commiitee  of  the  Network  Operations 
Forum  is  an  industry  group  established  to  develop 
standards  for  the  exchange  of  records  between  IXCs 
and  LECs.  See  SBS  Petition  at  note  2. 

•'  Opposition  of  the  BellSouth  Companies  to 
Petitions  for  Reconsideration,  CC  Docket  No.  Si- 
1H5,  Phase  I.  filed  Aug.  26.  Iflfl5  at  2  (BellSouth 
Opposition):  Southwestern  Opposition  at  4:  NYNEX 
Telephone  Companies'  Opposition  fo  Petitions  for 
Reconsideration.  CC  Docket  No  8J-1145.  Phase  I. 
filed  .Aug.  26,  1985  at  4  (NYNEX  Opposition). 

"See.  e.g..  MCls  Report  to  the  Department  of 
Justice  on  RBOC  Compliance  with  Equal  Access, 
filed  Aug.  18. 1985  in  United  States  v.  Western 
Electric  Cc  Civil  Action  No.  82-0192  (D.D.C.). 


believe,  however,  that  deflciencies  in 
current  reporting  procedures  will  be 
remedied  by  the  imposition  of  additional 
reporting  requirements.  We  support  the 
efforts  of  the  telecommunications 
industry,  such  as  those  of  NOP,  to 
establish  for  itself  standards  governing 
the  exchange  of  records.  Such  groups 
can  develop  prototypes  which  the  LECs 
can  adapt  to  their  own  data  bases,  as 
Southwestern  reports  it  has  done. 
Preliminary  reports  from  the  IXCs  also 
indicate  that  certain  LECs  appear  to 
have  made  substantial  progress  in 
resolving  reporting  deficiencies.  We  are 
reluctant  to  interpose  new  reporting 
requirements  in  the  face  of  such 
progress.  We  therefore  deny  SBS' 
petition  to  modify  the  reporting 
requirements.  We  also  direct  the 
Common  Carrier  Bureau  to  monitor  the 
LECs  compliance  with  the  reporting 
requirements  set  forth  in  the  .Allocation 
Order  and  to  recommend  modifications 
if  continued  deficiencies  are  identified. 

IV.  Ordering  Clauses 

27.  Accordingly.  It  is  ordered  that  the 
petitions  for  reconsideration  of  the 
Allocation  Order  filed  by  US  Telecom, 
Inc.,  MCI  Telecommunications 
Corporation,  Satellite  Business  Systems 
and  GTE  Sprint  Communications 
Corporation  are  denied. 

28.  It  is  further  ordered  that  the 
Petition  for  Waiver  of  the  Waiver  Order 
filed  by  Southwestern  Bell  Telephone 
Company  is  granted  to  the  extent 
described  herein  and  is  othervvise 
denied. 

29.  It  is  further  ordered  that  the 
Petition  for  Clarification  of  the  Common 
Carrier  Bureau's  Conflict  Guidelines 
filed  by  the  Ameritech  Companies  is 
granted  to  the  extent  described  herein 
and  is  otherwise  denied. 

30.  It  is  further  ordered  that  the 
Petition  for  Reconsideration  of  the 
Waiver  Order  filed  by  the  BellSouth 
Corporation  is  granted  to  the  extent 
described  herein  and  is  otherv\rise 
denied. 

31.  It  is  further  ordered  that  the 
Petition  for  Clarification  of  the  Waiver 
Order  filed  by  Pacific  Bell  is  denied. 

32.  It  is  further  ordered  that  the 
Petition  for  Reconsideration  of  the 
Waiver  Order  filed  by  SateUite  Business 
Systems  is  denied. 

33.  It  is  further  ordered  that  the 
interstate  access  tariffs  of  any  local 
exchange  carriers  that  impose  a  change 
charge  prior  to  end  office  conversion  be 
revised  to  reflect  the  guidelines  set  forth 
in  this  Order. 

34.  It  is  further  ordered  that  §|  61.58, 
61.59  and  61.74  of  the  Commission's 
Rules.  47  CFR  61.58.  61.59.  61.74.  are 


waived  for  the  purposes  of  implementing 
this  Order. 

35.  It  is  further  ordered  that  the  Order 
is  effective  upon  the  date  of  release. 
Federal  Communications  Commission. 
William  |.  Tricarico, 
Secretary. 

(FR  Doc.  85-27632  Filed  11-19-85;  8:45  am] 
WUJNO  CODE  Cni-OI-M 


47  CFR  Part  67 

[CC  Docket  No.  78-72;  CC  Docket  No.  80- 
286;  FCC  85-529] 

MTS  and  WATS  Market  Structure; 
Decision  and  Order 

agency:  Federal  Communications 
Commission. 

ACTION:  Decision  and  Order. 

SUMMARY:  THE  FCC  adopts  the  Federal- 
State  Joint  Board  recommendation  that 
the  Florida  Public  Service  Commission 
be  asked  to  revise  its  proposal  for 
implementation  of  an  experimental 
unified  interstate  and  intrastate  access 
charge  tariff  to  recover  costs  for  all 
interexchange  use  of  the  local  network. 
The  FCC  adopts  the  Joint  Board's 
recommendation  that  experimental 
access  charge  tariffs  should:  (1]  Not 
recover  more  costs  from  interexchange 
carriers  than  the  FCC  plan:  (2)  Satisfy 
the  four  basic  objectives  established  in 
the  MTS  and  WA  TS  Market  Structure 
proceeding;  (3)  Be  consistent  with  the 
FCC's  basic  policy  in  support  of  a  level 
playing  field  for  toll  competition;  and  (4) 
Provide  information  sufficient  to  permit 
a  complete  analysis.  The  FCC  also 
endorses  the  Joint  Board 
recommendation  that  Florida  work 
closely  with  the  Joint  Board  stafiT  to 
develop  a  revised  proposal.  This 
decision  will  facilitate  the  filing  of  a 
revised  experimental  tariff  proposal  by 
Florida.  It  is  intended  to  foster  the 
development  of  sound  experimental 
access  charge  tariff  proposals. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  RHtTHER  INFORMATION  CONTACT: 

Susan  Lee  O'Connell  or  Claudia  Pabo  at 
(202)  632-6363. 

SUPPt^MENTARY  INFORMATION: 
Decision  and  Order 

In  the  matter  of  MTS  and  WATS  Market 
Structure;  amendment  of  Part  67  of  the 
Commission  rules  and  establishment  of  a 
Joint  Board;  CC  Docket  No.  78-72  and  CC 
Docket  No,  00-286. 

Adopted:  September  30, 1985. 
Released:  October  8, 1985. 
By  the  Commission. 
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I.  Introduction 

A.  Summary 

1.  The  Commission  hereby  adopts  the 
Federal-State  Joint  Board's 
recommendation  that  the  Florida  Public 
Service  Commission  be  asked  to  revise 

-  its  proposal  for  implementation  of  an 
experimental  imified  interstate  and 
intrastate  access  charge  tariff.' We 
endorse  the  Joint  Board's 
recommendation  that  Florida  work 
closely  with  the  Joint  Board  staff  to 
develop  a  revised  proposal.  To  assist  in 
this  effort,  the  Federal  staff  will  be 
available  to  respond  fully  to  any 
questions  raised  by  the  Florida  staff. 

B.  Background 
I.  Florida  Plan 

2.  The  Joint  Board's  recommendation 
was  prepared  in  response  to  a  Petition  * 
filed  by  the  Florida  Public  Service 
Commission  seeking  authority  to 
implement  a  comprehensive  unified 
interstate  and  intrastate  access  charge 
tariff  in  Florida  on  an  experimental 
basis.  The  proposal  provides  for  a 
unified  set  of  federal/state  access 
charge  tariffs  to  recover  the  costs  for  all 
interexchange  use  of  the  local  networii. 
Instead  of  implementating  residential  or 
business  subscriber  line  charges  to 
recover  a  portion  of  NTS  costs,  the 
Florida  proposal  contains  provisions  for 
bulk-discount  and  contract  access 
charge  rates  for  large  volume  and  users 
and  customers  with  specialized  needs. 
Any  revenue  shortfalls  created  by  these 
anti-bypass  measures  would  be  offset 
by  higher  rates  for  basic  and  optional 
exchange  services.  Florida  argues  that 
this  approach  would  allow  a  more 
highly  targeted  response  to  the  threat  of 
bypass  than  implementation  of 
subscriber  line  charges. 

3.  As  part  of  its  plan.  Florida  proposes 
a  three-year  phase-out  of  Florida 
telephone  company  participation  in 
National  Exchange  Carrier  Association 
(NECA)  pooling  arrangements.' At  the 


'  Recommended  Decision  and  Order.  MTS  and 
WATS  Market  Structure  and  Amendment  of  Part  67 
of  .the  Commission's  Rules.  CC  Docket  Nos.  78-72 
and  8(K286,  50  FR  31751  (August  6. 1S8S). 

'Petition  for  Authority  to  Implement  an 
Experimental  Unified  Interstate  and  Intrastate 
Access  Charge  Tariff  for  the  State  of  Florida,  Af75 
and  WATS  Market  Structure  and  Amendment  of 
Port  67  of  the  Commission's  Rules.  CC  Docket  Nos. 
78-72  and  80-286,  filed  by  the  Florida  Public  Service 
Commission,  November  9, 1984. 

'Florida  estimates  that  Florida  telephone 
companies  will  receive  approximately  $254  million 
more  in  revenues  from  the  NECA  common  line  pool 
than  they  contribute  during  the  1964-85  access 
charge  |)«ar. 


end  of  the  three  year  transition  period, 
Florida  telephone  companies  would 
recover  their  own  NTS  costs,  with 
access  charges  based  on  their  specific 
costs  and  markets.  The  Florida  plan  and 
its  supporting  cost  data  are  also  based 
on  an  interstate  allocation  factor  of  25 
percent  for  NTS  costs  instead  of  the 
frozen  interstate  Subscriber  Plant  Factor 
(SPF)  which  currently  average  38.9 
percent  on  a  statewide  basis  in  Florida. 

4.  The  Florida  plan  would  establish 
Equal  Access  Exchange  Areas  (EAEAs) 
for  the  implementation  of  equal  adcess.* 
The  plan  provides  for  a  single  point  of 
presence  (POP)  for  interexchange 
carriers  with  distance  insensitive  local 
transport  charges  and  a  50  percent 
discount  for  non-premium  interexchange 
traffic*  All  default  traffic  would  be 
routed  to  AT&T  under  the  Florida  plan. 

5.  Florida's  proposed  access  charge 
rate  structure  would  include  time-of-day 
discounts  on  originating  switched  access 
and,  once  equal  access  becomes 
generally  available,  on  terminating 
switched  access.  In  cormection  with  the 
time-of-day  discounts,  Florida  proposes 
a  busy  hour  minutes  of  capacity  charge 
(BHMOC)  in  its  unified  tariff  in  order  to 
recover  revenue  requirements  not 
recovered  through  other  access  charge 
elements.  Under  the  Florida  proposal, 
resellers  would  pay  Feature  Group  A 
rates  for  their  line-side  connections  used 
in  conjunction  with  the  reSale  of 
WATS.*  In  addition,  the  Florida  plan 
contains  unbundled  special  access  rates 
set  at  levels  designed  to  produce  the 
same  revenues  previously  received 
under  interim  contracts.^ 

2.  Joint  Board  Recommendation 

6.  The  Joint  Board  found  that  the 
Florida  plan  would  impose  additional 
cost  burdens  on  telephone  subscribers 
in  other  states  due  to  the  fact  that  it 
would  recover  more  non-traffic  sensitive 
costs  from  the  interexchange  carriers 
than  the  FCC  plan  does.  The  Joint  Board 
also  expressed  concern  about  a  numbier 
of  provisions  in  the  Florida  plan  that 
affect  the  competitive  standing  of  the 
other  common  carriers  (OCCs).  In 


'An  EAEA  is  a  geographic  area  within  which  a 
local  exchange  carrier  has  the  duty  of  providing 
equal  access  from  and  to  all  subscribers  as  soon  as 
economically  feasible. 

'The  50  percent  discount  reflects  a  weighted 
average  of  the  current  Florida  intrastate  discount  of 
35  percent  for  non-premium  access  and  the  current 
interstate  discount  of  55  percent. 

•Under  the  current  FCC  rate  structure,  resellers 
pay  the  local  business  rate  for  their  line-side 
connections  for  customer  access  and  WATS  rates 
for  the  long-distance  service  that  they  resell. 

'For  a  more  detailed  description  of  the  Florida 
proposal  sec  the  joint  Board's  Recommended 
Decision  and  Order,  50  FR  31751  at  paras.  3-8 
(August  6. 1985). 


addition,  the  Joint  Board  concluded  that 
certain  aspects  of  the  plan  need  to  be 
described  in  further  detail  to  allow  an 
informed  analysis  of  the  proposal.  The 
Joint  Board  recommended  that  the 
Commission  ask  Florida  to  revise  its 
present  plant  to  eliminate  the  additional 
cost  burden  that  it  would  impose  on 
telephone  subscribers  in  other  states. 
The  Joint  Board  also  concluded  that  the 
revised  plan  should  satisfy  the 
Commission's  long-standing  competitive 
goals  and  the  objectives  set  out  in  the 
MTS  and  WATS  Market  Structure 
proceeding,  CC  Docket  No.  78-72.  It 
stated  that  the  revised  plan  should 
include  a  detailed  description  of  all 
aspects  of  the  proposal  as  well  as  data 
clearly  demonstrating  that  it  does  not 
place  additional  revenue  recovery 
burdens  on  subscribers  in  other  states. 
Finally,  the  Joint  Board  recommended 
that  Florida  work  with  the  Joint  Board 
staff  in  reformulating  its  plan. 

II.  Discussion 

7.  The  Commission  hereby  adopts,  as 
its  own,  the  Joint  Board's 
recommendations  concenung  the 
Florida  plan  and  the  reasoning  in 
support  of  them.  We  join  in  the  Joint 
Board's  conclusion  that  Florida's 
experimental  access  charge  plan  as 
presently  formulated  would  Impose 
additional  cost  burdens  (estimated  to  be 
approximately  $129  million)  on 
telephone  subscribers  in  other  states. 
Florida's  proposed  withdrawal  from  the 
NECA  common  line  pool  has  no  net 
effect  on  the  cost  burdens  on  toll  users 
in  other  states  as  long  as  Florida 
companies  continue  to  recover  the  same 
proportion  of  their  NTS  costs  from  the 
intferexchange  carriers.' As  the  Joint 
Board  observed,  however,  other  aspects 
of  Florida's  plan  have  the  net  effect  of 
recovering  a  higher  portion  of  switched 
access  costs  from  interexchange  carriers 
than  the  FCC  access  charge  plan.*  As 


'  If  Florida  telephone  companies  withdraw  from 
participation  in  the  NECA  common  line  pool,  their 
above-average  interstate  NTS  revenue  requirements 
would  no  longer  be  averaged  with  the  lower  costs  of 
other  states  through  the  NECA  pool.  Instead,  local 
telephone  companies  in  Florida  would  charge  the 
interexchange  carriers  switched  access  rates  in 
excess  of  the  NECA  average.  The  higher  Florida 
specific  switched  access  charges  would  then  be 
averaged  with  the  NECA  charges  in  the 
development  of  ATftTs  nationwide  average  toll 
rates.  Unless  ATftT  placed  a  surcharge  on  interstate 
toll  rates  for  service  to  and  from  Florida, 
subscribers  in  other  states  would  continue  to  pay 
higher  toll  rales  designed  to  recover  Florida's 
above-average  interstate  switched  access  revenue 
requirement. 

'For  further  discussion  of  this  point  see  the  Joint 
Board's  Recommended  Decision  and  Order,  at  para. 
15. 
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the  Joint  Board  stBted,  data  filed  by 
Florida  indicates  that  implementation  of 
its  plan  would  produce  a  1986  calendar 
year  increase  of  approximately  $129 
million  in  interexchange  carrier  toll 
revenue  requirements,  with  recovery  of 
this  amount  through  higher  nationwide 
toll  rates.  The  existing  FCX]  access 
charge  plan  would  recover  this  $129 
million  directly  from  customers  in 
Florida  through  subscriber  line  charges. 

8.  Given  these  findings,  we  urge  the 
Florida  Public  Service  Commission  to 
reevaluate  and  modify  its  proposal.  We 
agree  with  the  Joint  Board  that  any 
revised  plan  must  show  how  the  costs 
involved  are  to  be  recovered  and 
demonstrate  that  the  plan  does  not 
impose  additional  cost  burdens  on 
subscribers  in  other  stales  by  shifting  an 
increased  portion  of  NTS  revenue 
requirements  to  the  interexchange 
carriers.  We  wish  to  emphasize  that,  at 
a  minimum,  experimental  access  tariff^s 
cannot  be  allowed  to  recover  more  NTS 
costs  from  the  interexchange  carriers 
than  the  FCC  access  charge  plan.  We 
also  emphasize  that  experimental  tariffs 
must  satisfy  all  four  of  the  basic  goals 
enunciated  by  the  Commission  in  the 
hfTS  and  WA  TS  Market  Structure 
proceeding:  (1)  Continued  assurance  of 
universal  service:  (2)  Prevention  of 
uneconomic  bypass;  (3)  Elimination  of 
unlawfully  discriminatory  or 
preferential  rates;  and  (4J 
Encouragement  of  network  efficiency.''* 
Experimental  tariff  (iroposals  which 
meet  only  certain  of  these  goals  are  not 
adequate. 

9.  We  also  agree  with  the  Joint  Board 
that  certain  of  the  provisions  contained 
in  the  Florida  plan  differ  from  FCC 
access  charge  provisions  in  %yays  that 
affect  the  competitive  posture  of  the 
OCCs.  These  include  measures  which 
impose  substantially  greater  access 
costs  on  WATS  resellers,  a  lower  non- 
premium  access  discount  for  the  OCCs, 
the  BHMOC  charge  to  be  paid  by  the 
interexchange  carriers,  and  the  special 
access  provisions.  Florida  would  also 
route  all  default  traffic  to  ATAT  in 
contrast  to  the  FCC  plan  for  allocating 
such  traffic  among  the  interexchange 
carriers.  In  addition,  as  the  Joint  Board 
notes,  the  Florida  plan's  proposal  for 
bulk-discount  and  contract  access 
charge  rates  may  provide  an  incentive 
for  heavy  toll  users  to  consolidate  all  of 
their  traffic  with  one  long  distance 
carrier,  or  fail  to  include  OCC  traffic 
using  non-premium  access  facilities  in 
the  discount  mechanism.  Although 
certain  of  these  measures  may,  after 


further  study,  prove  to  be  acceptable, 
we  emphasize  that  the  Commission  is 
committed  to  the  establishment  of  a 
level  playing  field  for  interstate  toll 
competition.  We  view  basic  competitive 
fairness  as  a  baseline  for  the 
development  of  experimental  tariffs  and 
cannot  endorse  any  proposals  which  do 
not  meet  these  standards. 

10.  Finally,  as  the  Joint  Board  found, 
further  explanation  of  certain  provisions 
in  the  Florida  plan,  as  well  as 
information  regarding  the  costs  to  be 
recovered  through  the  various  access 
charge  rate  elements,  is  needed  to  allow 
a  complete  analysis  of  the  Florida 
proposal.  Among  the  matters  requiring 
clarification  are  Florida's  intrastate 
program  for  assisting  telephone 
companies  which  serve  high-cost 
areas."  the  EAEA  approach  and  its 
implications  for  implementing  equal 
access,  and  Florida's  proposal  for 
combatting  bypass  through  volume 
discount  and  contract  access  charge 
rates. 

11.  We  strongly  endorse  the  Joint 
Board's  recommendation  that  Florida 
work  closely  with  the  Joint  Board  staff 
in  developing  a  revised  experimental 
tariff  proposal.  We  believe  that  the 
specific,  technical  issues  raised  by  the 
Florida  proposal  can  best  be  dealt  with 
through  close  coordination  between 
Florida  and  the  Joint  Board  staff.  To 
facilitate  this  process,  the  Federal  staff 
will  be  available  to  respond  fully  to  any 
questions  raised  by  the  Florida  staff. 

III.  Ordering  Clauses 

12.  Accordingly,  it  is  ordered,  That  the 
Florida  Petition  is  denied  without 
prejudice  to  the  development  and  filing 
of  a  revised  experimental  tariff 
proposal. " 

Federal  Communications  Commisaion. 

William  f .  Tricarico, 

Secretary. 

[PR  Doc.  85-27414  Filed  ll-19-«5;  8:45  am) 
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47  CFR  Part  90 

[  PR  Docket  No.  84-874] 

Implement  ttie  1900-2000  kHz 
Frequency  Band  in  Radiolocation 
Service 

aqcncy:  Federal  Communication 
Commission. 


'•  Memorandum  Opinion  and  Order,  CC  Docket 

No  78-72.  97  FCC  2d  834.  836  (1964). 


"  II  is  not  clear  exactly  which  companies  would 
receive  asaistance'or  how  much  they  would  receive. 

"TW»  action  li  taken  pursuant  to  section*  1,  4(i) 
and  li).  am.  202.  203.  205.  218.  221(c).  403  and  410  of 
the  Communications  Act,  47  U.S.C.  151. 154(i)  and 
(i).  201.  202.  203.  205,  218,  221(c),  403  and  410. 


action:  Final  rule;  Correction. 

summary:  The  Report  and  Order  of  PR 
Docket  No.  84-674,  50  FR  46046, 
November  6, 1985,  concerning 
implementation  of  the  1900-2000  kHz 
frequency  band  in  radiolocation  service 
contained  several  incorrect  dates.  This 
document  corrects  these  dates  in  both 
the  text  and  the  Appendix  of  the  item. 

FOn  FURTHER  INFORMATION  CONTACT: 

Eugene  Thomson,  Private  Radio  Bureau 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90  and  97 

Private  Land  Mobile  Radio  Services, 
Radiolocation  Services,  Radio. 

Erratum 

In  the  matter  of  amendment  of  Parts  90  of 
the  Commisaion's  Rules  to  Implement  thge 
1900-2000  kHz  Frequency  Band  in  the 
Radiolocation  Service  (PR  Docket  No.  64- 
874). 

Released:  November  8, 1965. 

1.  On  October  31, 1985  a  Report  and 
Order  (FCC  85-574)  was  released  in  the 
above-captioned  proceeding.  In 
paragraph  15  of  the  Report  and  Order, 
the  Commission  discusses  dates  on 
which  applications  for  radiolocation 
systems  in  the  1900-2000  kHz  band  will 
be  accepted.  While  all  of  the  dates  in 
that  paragraph  except  one  are  correct, 
the  dates  indicated  in  the  adopted  rules 
appended  to  the  Report  and  Order  do 
not  correspond  with  those  In  the  text  ~ 
and  are  not  correct.  Additionally,  as 
stated  in  paragraph  25,  wideband 
systems  can  be  authorized  immediately 
in  the  1900-2000  kHz  band  and  need  not 
wait  until  the  dates  indicated  for 
existing  and  new  radiolocation  systems. 

2.  Accordingly,  the  Report  and  Order 
is  corrected  as  follows: 

a.  The  last  two  sentences  in  paragraph 
15  on  page  46050  are  corrected  to  read: 

Licensees  now  operating  solely  tn  the  1706- 
1715  kHz  portion  of  the  1605-1715  kHz  band 
will  not  be  displaced  and  may  continue 
operations  under  existing  authorizations. 
These  licensees  will  be  eligible  for 
frequencies  in  the  1900-2000  kHz  band  on 
July  1, 1988. 

§90.103    [Corrected] 

b.  In  the  Appendix.  %  90.103(c)  (27), 
(29),  and  (30)  are  corrected  to  read  as 
follows: 

(c)  *  •  * 

(27)  Notwithstanding  the  bandwidth 
limitations  otherwise  set  forth  in  this 
section  of  the  rules,  wideband  systems 
desiring  to  operate  in  this  band  may  use 
such  bandwidth  as  is  necessary  for 
proper  operation  of  the  system  provided 
that  the  field  strength  does  not  exceed 
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120  microvolts  per  meter  per  square  root 
Hertz  (120  uv/m/HzVi)  at  1  mile.  Such 
wideband  operations  shall  be 
authorized  on  a  secondary  basis  to 
stations  operating  within  otherwise 
applicable  technical  standards. 
Applications  for  wideband  systems  in 
this  band  will  be  accepted  beginning 
December  15. 1985. 

(29)  Beginning  July  1. 1987.  licensees  of 
existing  systems  authorized  frequencies 
in  the  1605-1705  kHz  portion  of  this 
band  may  request  moidification  of  their 
authorizations  to  change  frequencies  to 
the  1900-2000  kHz  band. 

(30)  Until  July  1. 1988.  this  band  will 
be  available  only  for  licensees  of 
existing  systems  operating  in  the  1605- 
1705  kHz  portion  of  the  1605-1715  kHz 
band  requesting  modiRcation  of  their 
authorizations  to  change  frequencies  to 
this  band  and  for  licensees  of  wideband 
systems.  On  July  1. 1988.  requests  for 
new  station  authorizations  in  this  band 
will  be  accepted  and.  if  necessary,  will 
be  subject  to  the  random  selection 
procedures  outlined  in  S  1-972  of  the 
Commission's  Rules. 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

(FR  Doc.  85-27630  Filed  11-19-85:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1241 
(Na  38590] 

Revision  to  RaHroad  Annual  Report 
Form  R-1 

agency:  Interstate  Commerce 

Commission. 

ACTKM:  Final  rulie. 

summary:  The  Interstate  Commerce 
Commission  is  eliminating  20  schedules 
from  Annual  Report  Form  R-1.  The  Final 
Rule,  served  March  11. 1982  (47  FR 
10041,  March  9, 1982)  eliminated  certain 
annual  report  schedules  in  Railroad 
Annual  Report  Form  R-1  (Form  R-1).  On 
judicial  review,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  found  that  the  Commission  failed 
to  give  adequate  notice  that  the 
proposed  elimination  of  schedules  was 
to  be  done  in  reliance  upon  a  previously 
announced  general  policy  of  limiting 
periodic  reports  to  information 
frequently  and  regularly  used  by  the 
.  Commission.  After  reopening  this 
proceeding  for  further  comment  on  the 
Interstate  Commerce  Commission's 


elimination  of  20  schedules  and  its 
general  policy  of  limiting  periodic 
reports  to  information  regularly  and 
frequently  used  by  the  Commission,  the 
Commission  has  decided  to  eliminate 
the  20  schedules. 

EFFEcnVE  date:  November  20, 1985. 

FOR  RWTHER  INFORMATION  CONTACT: 

Brian  Holmes.  (202)  275-7448. 

SUPPLEMENTARY  INFORMATION:  By 

Supplemental  Notice  of  Proposed 
Rulemaking  in  No.  38590.  Revision  to 
Railroad  Annual  Report  Form  R-1,  (50 
FR  18891.  May  3. 1985)  served  May  2. 
1985.  the  Commission  reopened  this 
proceeding  to  rectify  certain  procedural 
inadequacies  found  by  the  reviewing 
court.  In  the  decision  served  March  11. 
1982.  (47  FR  10041,  March  9, 1982)  365 
I.C.C.  552  (1982),  the  Commission 
eliminated  20  schedules.  On  judicial 
review,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  noted  that  the  Commission  based 
the  proposed  elimination  of  schedules 
upon  a  previously  announced  general 
policy  of  limiting  periodic  reports  to 
information  regularly  and  frequently 
used  by  the  Commission.  Simmons  v. 
ICC.  757  F.2d  296  (D.C.  Cir.  1985).  The 
court  found  that  interested  parties  were 
not  "accorded  the  statutorily  required 
opjjortunity  to  tell  the  Commission  why 
the  regular  and  frequent  use  principle  is 
in  their  view  a  bad  idea."  Id.  at  300.  The 
reopening  of  this  proceeding  has 
provided  interested  parties  an 
opportunity  to  comment  on  these  issues. 

Patrick  W.  Simmons,  Illinois 
Legislative  Director  for  the  United 
Transportation  Union,  opposes  the 
proposed  deletion  of  any  of  the 
schedules  at  issue.  First,  Mr.  Simmons 
contends  that  the  Commission's  1979 
policy  statement  embodying  the 
"regular-and-h'equent-(Commission]- 
use"  standard  for  reporting  requirements 
is  an  unwarranted  departure  from  prior 
practice.  Relying  principally  on  judicial 
decisions  and  ICC  annual  reports  from 
the  period  1893-1935.  Mr.  Simmons 
claims  that  49  U.S.C.  11145  (former  49 
U.S.C.  20(1)-{1))  is  intended  to  promote 
the  reporting  of  information  for  the 
public,  not  just  for  the  Commission's 
use.' 


The  short  answer  to  Mr.  Simmons' 
claim  concerning  the  Commission's 
alleged  obligation  to  gather  and  publish 
information  solely  for  the  public  is  that 
it  already  has  been  rejected  by  the 
reviewing  court.  Simmons,  supra,  757 
F.2d  at  297-98.  The  court  discussed  most 
of  the  authorities  relied  upon  by  Mr. 
Simmons  and  found  them  unpersuasive. 
As  the  court  found,  "(tjhey  do  not 
establish  as  the  Commission's  view  (and 
we  need  not  resolve  whether  such  a 
view  would  be  valid)  that  usefulness  to 
the  public  is  alone  a  sufficient 
justification  for  requiring  information." 
757  F.2d  at  298  (emphasis  in  original). 
Thus,  there  can  be  no  unexplained 
"departure"  from  a  past  statutory 
interpretation  that,  according  to  the 
reviewing  court,  never  existed. 

The  court  did  find  inadequate  our 
discussion  of  our  reasons  for  not 
allowing  "public  usefulness"  of 
information  to  be  a  self-sufficient  basis 
for  mandatory  carrier  reports.  757  F.2d 
'  at  298.  Additionally,  we  had  failed,  in 
the  court's  view,  to  accord  the  proper 
opportunity  for  comment  on  the 
"regular-and-frequent-use"  standard 
embodied  in  the  1979  policy  statement 
Id.  at  299-300.  Of  course,  we  have  now 
invited  such  conunent  in  the  reaf>ened 
proceeding.* 

1.  The  Merits  of  the  Regular-and> 
Frequent-Use  Standard 

Turning  to  the  test  of  "regular-and- 
frequent"  Commission  use  as  a  standard 
for  evaluating  re]M)rting  requirements, 
we  find  ample  support  for  relying  upon 
the  level  of  Commission  use  as  an 
indicator  of  the  need  for  mandatory 
regular  reports.  First,  as  to  the  statutory 
framework  governing  our  evaluation  of 
reporting,  the  "regular  and  frequent  use" 
test  for  maintaining  reporting 
requirements  "is  not  contrary  to 
statutory  command,  incompatible  with 


■  We  note  that  virtually  all  of  the  cited  statements 
of  the  Commission  and  the  courts  were  made  when 
federal  securities  regulation  and  the  attendant 
disclosure  requirements  were  virtually  nonexistent. 
As  discussed,  infra,  the  subsequent  expansion  of 
Securities  and  Exchange  disclosure  requirements 
has  in  many  instances  superseded  the  ICC's  role  as 
a  disseminator  of  information  to  the  public 


*  The  International  Brotherhood  of  Teamsters. 
Chauffeurs,  Warehousemen  and  Helpers  of  America 
(IBT)  has  commented  only  on  the  supposed 
inadequacies  of  our  procedures.  First.  IBT  claims 
that  we  did  not  solicit  comments  on  the  "wisdom" 
of  the  "regular  and  frequent  use"  standard.  On  the 
contrary,  we  explicitly  presented  that  policy  for 
comment  (50  Fed  Reg.  18892).  Moreover,  as  reflected 
in  the  comments  received,  all  other  parties  seem  to 
have  clearly  understood  that  the  regular-and- 
frequent-use  standard  is.  in  the  court's  phrase,  "on 
the  table."  757  F.2d  at  30a 

Second.  IBT  claims  that  the  Commission  may 
properly  solicit  comments  "only"  in  a  "separate 
proceeding  of  general  applicability."  We  detect  no 
such  directive  in  the  reviewing  court's  opinion,  and 
IBT  offers  no  authority  to  support  its  sweeping 
assertion.  Our  notice  in  the  Federal  Register  gave 
full  and  fair  notice  to  the  public  at  large  that  we 
would  be  examining  the  issue  of  the  "regular-and- 
frequent-use"  standard  in  this  rulemaking 
proceeding  and  the  other  comments  reflect  thai  our 
reopening  order -was  so  understood. 
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other  Commission  policies,  or  directed 
at  goals  beyond  the  Commission's 
jurisdiction."  Simmons,  supra,  757  F.2d 
at  299.  Rather,  this  is  "an  area  of 
judgment  well  within  the  agency's 
assigned  discretion."  Id,  citing  49  U.S.C 
11145(b)(1).  Hence  we  approach  the 
comments  submitted  to  us  in  seardi  of 
any  persuasive  basis  for  exercising  our 
discretion  to  retain  the  identiHed 
schedules  or  follow  an  analytical 
approach  other  than  "regular-and- 
frequent  use." 

Mr.  Simmons  attacks  the  "regular- 
and-frequent-use"  standard  as  lacking  a 
legitimate  basis,  because  it  represents  a 
"change  in  .  .  .  administration  of  a 
statute"  without  explanation.  We  have 
already  observed  that  the  reviewing 
court  rejected  the  premise  of  this 
analysis. 

Mr.  Simmons'  only  other  argument  on 
the  merits  of  our  analytical  test  is  that 
the  articulation  of  the  principle  in  the 
1979  policy  statement  was  not  truly 
reflective  of  the  views  of  either  the 
Commissi(m's  Data  Task  Force  or  the 
public  at  large.  We  consider  both  points 
moot.  Even  if  the  Data  Task  Force  report 
provided  no  support  "or  limiting 
carriers"  paperwork  burdens  that  result 
from  seldom-used  reports,  we  would 
consider  the  "regular-and-frequent-use" 
approach  soundly  based.  First,  the 
National  Rail  Transportation  Policy 
urges  the  Commission  to  "minimizfe)  the 
burden  on  rail  carriers  of  developing 
and  maintaining  the  capability  of 
providing  |cost|  information."  49  U.S.C. 
10101a(14).  As  the  reviewing  court 
observed,  this  "surely  suggests  a  more 
general  concern  with  reducing 
regulatory  burdens  attendant  upon 
information-reporting  requirements." 
Simmons,  supra,  757  F.2d  at  299.' 
Similariy,  there  is  a  more  general  federal 
policy  of  minimizing  paperwork, 
embodied  in  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501.  See 
Simmons,  supra,  757  F.2d  at  299. 
conflnning  that  the  regular-and- 
frequent-use  standard  "furthers"  this 
more  general  policy.* 


» In  »tew  of  the  owrt'ii  conRrmation  thai  Section 
101013(14)  tuppoiii  a  policy  of  reducing  reporting 
requiremenH.  we  attach  little  weight  to  Mr. 
Simmons'  assertion  that  this  proviaion  "negates"  the 
regular-and-frequent-use  standard. 

■•  Mr.  Simmons  again  disagrees  with  the  court, 
asserting  that  the  Paperwork  Reduction  Act  is 
intended  primarily  to  benefit  Individuals  and  small 
businesses.  We  do  not  agree  that  the  Act  should  be 
so  narrowly  read.  The  obvious  underlyfng  thrust  of 
the  law  i«  to  rid  the  economy  of  the  burden  of 
wasteful  and  unproductive  federal  "pencil-pushing" 
requirements.  We  see  no  reason  why  even  large  rail 
carriers  should  be  excluded  from  the  benetilt  of  that 
policy.  . 


We  likewise  consider  moot  Mr. 
Simmons'  claim  that  the  1979  policy 
statement  and  the  antecedent  Data  Task 
Force  report  did  not  reflect  adequate 
consideration  of  the  pubhc's  views. 
Assuming  that  to  be  true,  it  is  quite 
irrelevant  now,  in  light  of  our  reopening 
of  this  proceeding  and  our  recent 
express  solicitation  of  comments  on  the 
"regular-and-frequent-use"  principle. 

The  Brotherhood  of  Locomotive 
Engineers  (BLE)  questions  the 
soimdness  of  the  "regular-and-frequent- 
use"  standard  because  of  an  asserted 
disparity  between  the  "complete 
disclosure"  required  of  labor 
organizations  and  other  groups  on  the 
one  hand  and  rail  carriers  on  the  other. 
Although  admitting  that  reporting 
requirements  "overburden  .  .  . 
everybody,"  BLE  nevertheless  urges  us 
to  inflict  an  equally  heavy  load  on  rail 
carriers.  The  short  answer  to  the 
contention  is  that  we  are  an  agency  of 
limited  jurisdiction,  not  an  arbiter  of  all 
disparities  in  the  American  economy. 
Inflicting  reporting  requirements  so  as  to 
equalize  pain  among  different  sectors  of 
the  economy  would  be  wasteful, 
destructive  and  clearly  beyond  our 
jurisdiction.  BLE  refers  to  "other 
applicable  federal  law"  (unidentified)  as 
the  source  of  many  information- 
gathering  burdens  upon  non-railroad 
sectors  of  the  economy.  We  suggest  that 
the  agencies  administering  the  other 
regulatory  schemes  are  the  best  avenue 
for  redress  by  BL£.  Surely  it  is 
preferable  to  seek  equality  of  burdens  at 
a  low  level  of  paperwork  rather  than  at 
an  arbitrarily  high  one. 

Charles  M.  Rice,  publisher  of 
Management  Compensation  Railroads. 
urges  use  of  a  public  or  non- 
Commission-use  standard  for  reporting 
requirements  because  of  the  role  of 
"chance"  in  making  "seemingly 
unimportant'^  information  available  to 
persons  throughout  the  economy.  We  do 
not  believe  that  such  an  existential 
approach  to  regulatory  data  collection  is 
warranted  or  indeed  responsible.  In  light 
of  the  statutory  directives  to  reduce 
paperwork  (identified  by  the  reviewing 
court),  we  could  not  properly  impose  or 
continue  a  data-collection  requirement 
on  the  mere  chance  that  it  will  be  put  to 
use  by  a  member  of  the  public  Indeed, 
the  few  number  of  comments  in  this 
reopened  proceeding  would  seem  to 
confirm  that  this  is  a  less  than 
consuming  issue  among  the  public  and 
that  the  odds  of  Mr.  Rice's  theory 
producing  any  breakthrough  elsewhere 
in  the  ecomomy  are  extra-ordinarily 
low. 

The  Association  of  American 
Raiht>ads  (AAR)  supports  the  "regular- 


and-frequent  use"  standard  for 
evaluating  reporting  requirements,  as  a 
means  of  promoting  efficient  and  cost- 
effective  rail  operations  and  as  an 
appropriate  exercise  of  the 
Commission's  authority  in  furtherance 
of  the  Paperwork  Reduction  Act  and  the 
National  Transportation  Policy.  AAR 
expects  the  elimination  of  reporting 
requirements  under  this  standard  to 
result  in  substantial  savings  of  time  and 
expense  by  rail  carriers. 

Based  upon  the  comments  received, 
the  opinion  of  the  reviewing  court,  and 
our  own  analysis  of  the  governing 
statute,  we  will  adopt  and  apply  the 
"regular-and-frequent-use"  standard  in 
evaluating  whether  to  retain  the 
schedules  proposed  •  for  deletion. 

2.  Specific  Deletions 

Only  two  of  the  twenty  proposed 
deletions  have  been  specifically 
opposed  on  the  merits  by  any 
commenting  parties — Schedule  325 
(Property  Used  in  Other  than  Carrier 
Operations)  and  Schedule  900 
(Compensation  of  Officers,  Directors, 
Etc.).  We  discuss  these  schedules  below. 
As  to  all  schedules  included  in  our 
proposal,  AAR  supports  their 
elimination.  Since  deletion  of  eighteen  of 
the  twenty  schedules  is  unopposed  and 
we  are  persuaded  that  these  schedules 
are  not  regularly  and  frequently  used  by 
the  agency  in  the  execution  of  its 
statutory  responsibilities,  these  eighteen 
schedules  will  be  eliminated. 

A.  Schedule  325 

BLE  urges  retention  of  this  schedule, 
because  it  assertedly  informs  the 
Commission  and  the  public  whether  a 
rail  carrier  is  "diverting"  assets  for  non- 
rail  purposes  and  "investment 
speculation."  AAR  points  out,  however. 
that  most  railroads  have  not  filed 
Schedule  325  for  some  time,  because 
they  do  not  meet  the  threshold 
requirement  that  gross  value  oJF  non- 
carrier-operations  property  exceed  five 
percent  of  total  assets  or  that  net  non- 
carrier-operations  profit  exceed  ten 
percent  of  ordinary  income.  Moreover. 
AAR  argues.  Schedules  200  and  210 
reveal  that  less  than  one  percent  of 
Class  1  carriers'  total  assets  and  less  the 
three  percent  of  net  profit  are  devoted  to 
non-carrier  operations.  In  any  event,  the 


»  In  our  notice  reopening  this  proceeding,  we 
referred  to  the  deletions  as  a  proposed  action,  even 
though  the  revieiying  court's  mandate  reversing  our 
earlier  deletion  decision  had  been  stayed.  See 
Simmons,  supra,  757  F.2d  at  300.  The  mandate 
issued  on  June  12, 1965.  Hence  om-  earlier  deletions 
have  been  rescinded.  As  a  practical  matter,  carriers 
will  not  have  to  hwrease  or  decrease  the  level  of 
data  reported  until  the  next  round  of  raporia  fnlla 
due. 


BEST  COPY  AVAILABLE 


aggregate  figures  are  availaMeinthe 
carrier's  balance  sheet  and  inoome 
statement  (Schedules  200  and  210).  In 
these  circnm^ancet,  wecMidude  ik»X 
Schedule  325  is  largely  redundant  and  is 
not  likely  to  be  regularly  and  frequently 
used  by  ike  ConauMioA. 

B.  Schedute  900 

The  .schedule,  which  lists  muuigeinent 
ooB^ieasatioD  is  the  principal  focus  of 
the  coianie;Btt  opposii^  the  proposed 
deletioBS.  Mr.'Sice  aigues  that  the 
Commission  has  not  oeedbd  to  review 
salary  data  oa  a  regular  basis  in  the  past 
because  private  parties  have  performed 
such  analyses  baaed  on  the  inibrmatioQ 
contained  io  Schedule  900.  In  his  view, 
publication  of  this  data  in  Schedt^  SOO 
thus  has  a  "prophylactic"  effect  Mr. 
Simmons,  however,  asserts  that  there  is 
a  "public  outcry"  over  current  executive 
compeasation  levels.  BkE.  on  the  other 
haivL  asserts  that  it  is  unfair  for  railroad 
executive  compensation  to  become 
"secref  as  a  result  of  the  deletion  of 
Schedule  90a 

We  6nd  these  claims  of  present  or 
future  "secrecy"  of  executive  salaries 
without  Schedule  900  to  be 
unpersuasive.  Schedule  dOO  has  been 
deleted  from  the  annual  reports 
beginning  with  the  first  oaes  due  after 
our  1982  decision.  Yet  the  ready 
availability  of  salary  data  from  other 
public  sources  for  the  period  up  through 


1985  is  demonstrated  by  the  comments 
of  the  very  parties  opposing  deletion. 
BLE.  while  calling  executive  salaries 
"secret"  is  able  to  list  Hve  major 
railroad  executives'  nflmpa  and  salaries 
from  the  April  29, 1985,  issue  of  U.S. 
News  &  Wortd  Report  M-.  Sonmans 
relies  vpon  Ihe  same  soorce,  as  weH  as 
otiier  business  publications.  To  us,  tins 
vividly  illustrates  the  correctness  of 
AAITs  opposing  ai^gument — that 
virtuaMy  afl  of  the  informatioB  contained 
in  Schedule  900  is  available  through 
Securities  and  Exchange  Comraission 
filings  and  other  wage  statistics.  Thus, 
assumiiig  (without  deciding]  that  there  is 
some  public  need  for  the  information 
extraaeooB  to  the  administration  of  the 
Interstate  Commerce  Act.  it  is  obvious 
that  the  need  can  be  and  is  ia  fact  met 
by  otiier  sources  of  inf  onnatioQ.  In  these 
ciraunstaoces,  we  see  no  reason  to 
continoe  to  require  the  filing  of  Schedule 
900.  an  item  which  is  not  routinely  used 
by  &e  Cantmissioa.  *  h4oreover,  as  wt^ 


*  We  Gad  DO  merit  in  A4r.  Simmoiu'  claim  that  we 
are  (omefaow  reneging  on  a  "pledge"  made  in  19B5, 
asserterfly  tocoirttnoe  puMishmg  sahn^  data  in 
annual  reports  od  infiailum.  Much  hackan^arf 
since  tben  (be  Statfets  Act  and  Paperwoiic 
Reductiao  Act  beiog  obvious  examples),  and  we 
bave  publicly  anaounced  and  considered  comments 
on  the  proposed  dianges.  We  find  neither  any  ]M«t 
coanMnent  to  continue  pabiicalion  in^ffinrtdy  oor 
any  violation  of  such  an  undertaking. 


the  infnriBatian  oontmaed  io  all  of  Ae 

deleted  schedules,  we  retain  the 
authority  to  require  salary  data  on  a 
case-by-case  basis.  49  U.S.C.  11145. 

Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
impact  an  a  substantial  number  of  small 
entities.  Because  this  proceeding  relates 
to  only  the  laiger  Claas  I  railroads,  we 
perceive  no  likely  impact  on  smaller 
railroads  who  are  not  required  to  file 
reports.  The  usefulness  to  small 
businesses  of  the  information  formerly 
required  to  be  reported  is  doubtful  amL 
as  we  have  discussed,  an  inauificient 
reason  to  retain  those  reporting 
requfcements. 

This  action  will  not  have  a  sigmficaDt 
impact  on  the  human  environment  or 
energy  conservation. 

list  of  subjects  in  49  CFR  Part  1241 

Raikoads.  Reporting  requirements. 
This  rule  is  issued  tnider  the  authority 
of  48  U.S.C  11145  and  5  U.S.C  553. 

Decided:  October  Sa  198S. 

By  the  Commission.  Chakofian  Taylor,  Vice 
Chairman  Gradisoti,  Commis«ioners  Sterrett 
Andre,  Simmons,  Lambdey,  and  Strenio. 
ComnisMoner  Lamboley  cononrred  ia  the 
result 

laaaesH-Bayiie. 
Secretary. 
[FR  Doc.  Bb-ZTMO  Filed  ll-tS-aS:  MS  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  ttie 
proposed  issuance  of  mtes  and 
regulations.  The  purpose  of  these  notices 


is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 
IICFRPart? 

INoUc*  1965-12] 

Standards  of  Conduct  for  Agency 
Employees 

Correction 

In  FR  Doc.  85-24906  beginning  on  page 
42553  in  the  issue  of  Monday,  October 
21, 1985,  make  the  following  corrections: 

1.  On  page  42553.  second  column, 
third  complete  paragraph,  seventh  line. 
"Commissioner"  should  read 
"Commissioners". 

§7.12    IConectedJ 

2.  On  page  42558.  first  column,  in 

§  7.12,  third  line,  insert  the  following 
dfter  the  word  "organizations":  "shall 
avoid  activities  on  behalf  of  those 
associations  or  organizations". 

§7.15   [Corrected] 

3.  On  page  42558,  second  column,  in 
§  7.15(d),  in  the  last  line  of  the 
paragraph,  insert  ")"  at  the  end. 

§:'.18   [Corrected] 

4.  On  page  4259,  first  column,  in 

§  7.18(a),  seventh  line,  "of*  should  read 
"or". 

§7.25    [Corrected] 

5.  On  page  42560,  first  column.  In 
§  7.25(a),  third  line,  "investigation" 
should  read  "investigative". 

§7.33    [Corrected] 

6.  On  page  42561,  second  column,  in 
§  7.33(a),  fifth  line,  "ot"  should  read 
"to". 

BIUJNG  COOE  1S0S-01-H 


FEDERAL  RESERVE  SYSTEM 

lOocketNaR-OSSS] 

12  CFR  Part  210 

Regulation  J;  Proposals  To  Reduce 
Federal  Reserve  Float 

AOENCV:  Federal  Reserve  System. 


action:  Proposed  rule;  request  for 
comment. 

SUMMARV:  The  Board  is  requesting 

comments  on  proposals  that  would:  (1) 
Amend  Subpart  A  of  the  Board's 
Regulation  1, 12  CFR  Part  2ia  which 
governs  the  collection  of  checks  and 
other  items,  to  require  paying  banks  that 
close  voluntarily  on  days  that  are 
banking  days  for  their  Reserve  Banks  to 
pay  on  such  days  for  cash  items  that 
Reserve  Banks  make  available  to  them 
on  such  days;  (2)  modify  the  procedures 
used  by  Reserve  Banks  to  recover  the 
value  of  float  generated  in  automated 
clearing  house  ("ACH")  operations  due 
to  nonstandard  holiday  closings;  (3) 
reduce  financial  risks  to  the  Federal 
Reserve  by  changing  procedures  in 
handling  ACH  credit  transactions  on 
days  that  the  originator  is  closed;  and 
(4)  establish  a  uniform  holiday  schedule 
to  be  followed  by  the  Reserve  Banks. 

DATE:  Comments  must  be  submitted  by 
December  30, 1985. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0558,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  &  C  Sts., 
NW..  Washington,  DC  20551,  attention: 
Mr.  William  W.  Wiles,  Secretary. 
Comments  may  also  be  delivered  to 
Room  B-2223  between  8:45  a.m.  and  5:15 
p.m.  Comments  may  be  inspected  at 
Room  B-1122  between  8:45  a.m.  and  5:15 
p.m.  except  as  provided  in  §  261.e(a)  of 
the  Board's  Rules  Regarding  Availability 
of  Information,  12  CFR  261.6(a). 

FOR  FURTHER  INFORMATION  CONTACT: 

Florence  M.  Young,  Adviser  (202-452- 
3955)  or  William  S.  Brown,  Manager 
(202-452-3760)  Division  of  Federal 
Reserve  Bank  Operations;  Joseph  R. 
Alexander,  Attorney,  Legal  Division 
(202-452-2489);  or  Joy  W.  O'Connell, 
Telecommunications  Device  for  the  Deaf 
(202-452-3244). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Reserve  has  made 
continuing  efforts  to  reduce  float  in  the 


payments  system.  Such  float  arises  in 
the  check  collection  process  when  a 
sender  receives  credit  for  a  deposited 
check  before  the  Federal  Reserve  is  able 
to  obtain  payment  from  the  paying  bank, 
for  example,  if  the  paying  bank  is  closed 
on  a  day  presentment  would  normally 
be  made.  Similarly,  in  ACH 
transactions,  float  may  be  created  if  a 
party  to  a  transaction  is  closed  on  the 
date  a  transaction  is  to  be  settled.  In 
such  cases,  the  Federal  Reserve  may  not 
be  able  to  debit  the  appropriate  account 
at  the  same  time  credit  is  passed.* 

In  both  check  and  ACH  transactions, 
some  float  is  generated  as  a  result  of 
nonstandard  holidays  (state  or  local 
holidays  not  observed  on  a  regional  or 
national  basis).  On  two  previous 
occasions,  the  Board  has  considered  the 
issue  of  nonstandard  holiday  float  in 
check  services.  5ee  48  FR  20802  (1983); 
49  FR  4196  (1984).  Most  recently,  the 
Board  decided  to  permit  Reserve  Banks 
to  defer  credit  to  senders  for  cash  items 
drawn  on  institutions  that  are  closed  on 
nonstandard  holidays  where 
operationally  feasible.  Th6  value  of  any 
nonstandard  holiday  float  remaining  is 
added  to  the  cost  base  for  the  check 
collection  service.  Similar  procedures 
have  been  adopted  for  ACH  services. 
These  procedures  have  enabled  the 
Federal  Reserve  to  keep  nonstandard 
holiday  float  to  relatively  low  levels.' 
Recent  events,  however,  indicate  that 
these  procedures  may  not  be  fully 
effective  in  the  future,  and,  in  the  case  of 
ACH  services,  may  expose  the  Federal 
Reserve  to  financial  risk. 

Check  Collection 

Changes  in  banking  structure  have 
created  the  potential  for  an  increase  in 
nonstandard  holiday  float.  For  example, 
the  Delaware  State  Bank  Commissioner 
permits  banks  located  in  that  state  to 
close  on  any  day  they  choose  provided 
that  they  provide  the  public  with 


'  In  ACH  transactions,  credits  and  debits 
resulting  from  the  same  transaction  would  normally 
be  posted  on  the  same  day.  In  credit  transactions, 
the  originator's  account  is  debited  and  the  receiver's 
account  is  credited;  these  entries  are  generally 
treated  as  flnal.  In  a  debit  transaction,  the 
originator's  account  is  credited  and  the  receiver's 
account  is  debited;  these  entries  are  generally 
treated  as  provisional. 

*  In  check  services,  a  daily  average  float  of 
approximately  $15  million  results  from  nonstandard 
holidays.  In  ACH  services,  nonstandard  holidays 
cause  a  daily  average  float  of  approximately  S2.0 
miUion 
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advance  notice.  Banks  witii  allitiates 
located  in  other  states  may  take 
advantage  of  this  fact  to  close  on  days 
their  out-of-state  affiliates  are  dosed 
regardless  of  whether  other  banks  in 
Delaware  are  closed  on  that  day  and 
regardlcM  of  whether  the  rhiliirirlphia 
Reserve  Bank  is  obsenriag  the  Jboiiiday. 
This  situation  creates  the  potential  for 
mihatflntfal  increases  in  nonstandard 
hoUday  float  Cases  like  this  are  likely 
to  increase  as  iatetstate  tmnking 
becomes  more  prevalent 

Current  procedures  for  deferring 
credit  to  senders  for  cash  items  draira 
on  banks  (Swerving  nonstaodatd 
holidays  are  generally  limited  to  those 
instances  wl^ere  all  banks  ia  a  state  are 
closed.'  Where  only  one  or  a  few 
institutions  are  closed.  Reserve  Banks 
cannot  defer  credit  to  the  senders,  and 
in  such  inntimr^a  a  Substantial  amount 
of  float  could  he  generated  that  would 
have  to  be  added  to  the  cost  base  for 
check  collection  services.  The  Board 
believes  that  it  is  not  equitable  to 
require  all  users  of  Federal  Reserve 
check  coUection  services  to  bear  the 
costs  of  float  generated  by  institutions 
that  voluntarily  choose  to  close  on  days 
when  most  other  banks  are  open  for 
business. 

When  the  Board  last  considered  a 
Regulation  J  amendment  to  charge 
banks  for  checks  made  available  to 
them  on  nonstandard  holidays  on  which 
they  are  closed,  the  Board  decided  not 
to  go  forward  with  the  proposal  in  part 
because  it  agreed  with  commenters  that 
it  would  be  unfair  to  charge  for  those 
nonstandard  holidays  that  state  or  local 
law  require  institutions  to  close. 
Because  it  was  unclear  which 
nonstandard  holidays  were  mandatory 
and  which  were  permissive,  the  Board 


elected  to  treat  aU  nonstandard  holidays 
as  mandatory  and  not  charge  paying 
banks  for  cash  items  made  available  to 
them  on  sudi  day*. 

Although  the  Board  still  behevee  that 
it  is  aot  approfNiate  to  cfatuge  paying 
banks  for  diecks  aiade  available  to 
then  on  days  that  the  law  requires  them 
to  be  closed,  changing  r-opdjtwns  have 
led  the  Board  to  reconsider  its  1S84 
decision  to  treat  all  noostandard 
holidays  as  mandatary.  Aocradin^y.  the 
Board  proposes  that  Regulation  J  be 
amended  to  allow  Reserve  Banks  to 
chai;ge  paying  banks  for  checks  and 
other  cash  items  made  available  to  them 
on  any  day  that  is  a  banking  day  for  die 
Reserve  Bank"*  and  that  the  law  of  the 
place  where  the  paying  bank  is  located 
allows  the  bank  to  remain  open.  If  local 
law  requires  a  paying  bank  to  close  on  a 
day  that  its  Reserve  Bank  is  open,  the 
Board  proposes  that  the  holiday  be 
treated  as  mandatory  and  the  paying 
bank  not  be  charged  for  items  made 
available  on  such  days.  In  such  cases, 
Reserve  Banks  will  defer  aeAt  to 
senders  where  possible;  otherwise  ike 
value  of  the  float  will  be  added  to  the 
cost  base  for  the  check  ooUec^ioa 
service. 

This  provision  is  not  intended  to 
require  paying  banks  to  pay  for  items  oa 
days  that  they  are  closed  because  of 
weather  or  other  emergencies.  Sectioa 
210.14  provides  relief  under  such 
conditions  provided  the  bank  exercises 
such  diligence  as  the  circumstances 
require. 

Ilie  Board  has  compiled  a  preliminary 
list  of  state  holidays  that  it  believes  are 
mandatory,  and  speeificaUy  seeks 
comment  on  v^diether  these  holidays 
should  be  considered  mandatory  , 
holidays  and  whether  additional 


holidays  should  also  be  considered 
mandatory. 

Mandatory  No(«stanoaro  Houdays 


GoodFriday- 

LinMki-t  SHhd^r  (FMmqr 

12». 
FatxMty     3n)     (Pratidantt' 

DM. 

March  26  <K^w  O^ 

June  1 1  ^KarMlMnMha  Dan) 

JiJy  i*  rnoneer  Oafi 

August  16  IMwiiiiQn  Oa)«-. 
OctobarSl  (ftmmt»Om~ 


ConnacacHl, 


.  UMt 


In  addition  to  the  above.  Mardi  Gras 
may  also  be  mandatory  in  many 
southern  Louisiana  parishes  and 
municipalities. 

ACH 

Nonstandard  Holidoys:  The  current 
procedures  for  recovering  nonstandard 
holiday  float  place  the  entire  burden  of 
the  recovery  on  originators  of  ACH 
transactions.  The  National  Automated 
Clearing  House  Association  ["NACHA") 
has  indicated  to  the  Board  that  it  is 
often  difficult  for  originators  to  pass 
Boat  costs  back  to  their  customers,  and 
that  the  cuirent  procedures  could 
therefore  discourage  small  and  metbura 
size  institutions  from  beginning  to 
originate  ACH  transactions. 
Accordingly,  NACHA  requested  a 
change  to  the  procedures  for  recovering 
ACH  float  arising  because  one  of  the 
parties  to  the  transaction  (ori^ator, 
receiver,  or  Reserve  Bank]  is  closed. 
Under  this  proposal  such  float  woidd  be 
treated  as  follows: 


PROCEOI;RES  for  EtlMrNATING  OR  PRICING  ACH  FLOAT  ARISING  FROM  DEPOSfPORY  INSTmmCW  CLX3S1NGS  AND  RESERVE  BANK 

HOLIDAYS 


Type  of  transaction 


closing 


holiday 


uram  onguMnn. — 


Credit  reoeipi 

DoM  ufHjiniiluf ., „... 

Debit  receipt 


OeM  originatar's  accoum  on  precediag  businaas 
day  Compensate  for  early  debit  wrth  as-of-adjust- 
mem  fleiect  nghtanw  next  day  credl  iranaaf 
lions 

OredH  receiver's  aooouni  as  thougti  institution  were 


Debit  odgmatcr's  account  on  precedng  busfeieas 
day  Compemate  tor  early  drtiit  with  as-o<-8d|uct- 
loer*.  naieel  n^mxm  tmMmi  credit  transac- 
tions. 

Credit  receiver's  account  as  ttiough  institution  wm* 


Oebil  onginator's  aoooMrV  on  fwaoadbig  karinaaa 
day.  Companaats  lor  aai«y  dakM  mm  mt*  aiSI- 
meit.  Reieci  nf^ittime  nextday  caedit 


Oedl   odginalor's   account   as   though  (nslitution 

were  opea 
DetM  receiver's  accoitnl  as  thou^  inillluian  mrare 

open  a  assess  cost  of  float  through  eiqibcit 
or  as^oi  a«|ustinaaL 


Credit   orignator's   account   as  though   instilulion 

were  open. 
Oebit  taoaMer's  toootMt  as  tboug^  inatitution  were 

open  or  assess  cost  of  float  through  expfedt 

charge  or  as-of  adjiistiiieiit 


the  iscamng  Reserve  slice's 

adjustments. 
Compensate  originate  lor  credit  Hoal 

adjustment 
Defer  transaction  to 

open  business  day  lor 

office. 


'  A  Bine  (^gil  oaiber  inacribed  «n  dieck*  is  uied 

to  sort  checks  to  payiag  banks.  CoUecUng 
iiistilutions  often  use  only  the  first  four  digits  of  this 
number  for  sorting  checks  that  are  sent  to  the 


Federal  Reserve.  In  many  cases,  these  four  digits 
will  identify  institotiaiu  in  a  partkadar  state. 
Tlterefoie,  instilutions  uniConnly  obaenring 
nonstandard  holidays  in  a  particular  state  can  be 


readily  ideiUified  and  cretiit  for  diecks  dratra  on 
«tu:h  institutions  eatt  be  defeited. 

*  The  Board  is  also  proposing  foroanic^au< 
Ressrac  Banks  idiom  a  «tmibnii  holiday  sdKtfale. 
See/o/ra 
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The  Board  believes  that  the  proposal 
may  be  a  more  equitable  means  of 
addressing  ACH  float,  and  is  requesting 
comment  on  whether  it  should  be 
adopted. 

Financial  Risk:  When  ACH  credit 
transactions  are  processed,  funds  flow 
from  the  originator  of  the  transaction  to 
the  receiver.  As  a  result,  when  an 
originator  of  a  credit  transaction  is 
closed  on  the  settlement  date,  float  is 
created  because  funds  are  credited  to 
the  account  of  the  receiving  institution 
and  the  originator's  account  is  not 
charged.  Under  current  procedures,  the 
originator  is  charged  on  the  next 
banking  day  and  the  value  of  float  is 
recovered  through  an  as-of  adjustment 
or  an  explict  fee. 

Because  ACH  credit  transactions  are 
generally  treated  by  the  Reserve  Banks 
as  final  payments  on  the  settlement 
date,  the  current  procedures  for 
recovering  this  float  could  expose  the 
Federal  Reserve  to  a  possible  loss 
should  there  be  insufficient  funds  in  the 
originating  institution's  reserve  or 
clearing  account  on  the  banking  day 
following  the  settlement  date.  To 
address  this  problem,  the  Board  is 
proposing  that  institutions  originating 
credit  transactions  for  settlement  on  a 
day  that  they  or  their  local  Federal 
Reserve  office  will  be  closed  be  debited 
on  the  preceding  banking  day  and  be 
compensated  for  the  early  debit  by 
means  of  an  as-of  adjustment. 

Reserve  Bank  Holiday  Schedule 

Several  commenters  to  previous 
proposals  on  midweek  closing  and 
nonstandard  holiday  float  have 
recommended  that  the  Federal  Reserve 
should  observe  a  standard  holiday 
schedule.  These  commenters  indicated 
that  a  standard  holiday  schedule  would 
reduce  the  number  of  occasions  when 
one  Federal  Reserve  office  was  open 
and  another  closed,  and.  therefore, 
would  reduce  the  uncertainty  as  to 
whether  they  would  or  would  not  be 
credited  for  their  deposits.  The  Federal 
Reserve  agrees  with  these  sentiments 
and  is  planning  to  adopt  a  uniform 
holiday  schedule  for  all  Reserve  Banks 
beginning  in  1987.  That  schedule  is  as 
follows: 

All  Saturdays, 

All  Sundays, 

New  Year's  Day  (January  1), 

Martin  Luther  King's  Birthday  (third 

Monday  in  January), 
Washington's  Birthday  (third  Monday  in 

February), 
Memorial  Day  (last  Monday  in  May), 
Independence  Day  (July  4), 
Labor  Day  (first  Monday  in  September), 
Columbus  Day  (second  Monday  in 

October), 


Veterans'  Day  {November  11), 
Thanksgiving  Day  (fourth  Thursday  in 

November),  and 
Christmas  Day  (December  25). 

If  a  fixed  holiday  (such  as  Christmas) 
falls  on  a  Saturday,  the  holiday  will  be 
observed  on  the  previous  Friday;  if  it 
falls  on  a  Sunday,  it  will  be  observed  on 
the  following  Monday. 

Because  this  is  a  change  in  service 
arrangements  that  could  have  significant 
longer-run  effects  on  the  nation's 
payments  system,  the  Board  is 
requesting  public  comment  on  the 
proposed  standard  holiday  schedule. 

The  Board  does  not  anticipate  that 
any  of  these  proposals  will  result  in  any 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  12  CFR  Part  210 

Banks,  Banking,  Federal  Reserve 
System. 

PART  210-{AMENOED] 

Pursuant  to  its  authority  under  S  13  of 
the  Federal  Reserve  Act,  12  U.S.C.  342, 
section  16  of  the  Federal  Reserve  Act,  12 
U.S.C  248(o)  and  360,  section  ll(i)  of  the 
Federal  Reserve  Act.  12  U.S.C.  248(i), 
and  other  provisions  of  law,  the  Board 
hereby  proposes  to  amend  12  CFR  Part 
210  as  follows: 

-  1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Federal  Reserve  Act.  sec.  13, 12 
U.S.C  342:  sec.  ll(i),  12  U.S.C.  248(i).  sec.  16, 
12  U.S.C.  248(o)  and  360.  and  sec.  19(f).  12 
U.S.C.  464. 

2.  The  last  sentence  of  §  210.9(a)(2)  is 
revised  to  read  as  follows: 

§  210.9    Payment 

***** 

(a)  *  *  * 

(2)  *  *  *  A  paying  bank  that  closes 
voluntarily  on  a  day  that  is  a  banking 
day  for  the  Reserve  Bank  shall  either 
pay  on  that  day  by  the  close  of  the 
Reserve  Bank's  banking  day  for  cash 
items  that  the  Reserve  Bank  makes 
available  to  the  paying  bank  on  that 
day,  or  compensate  the  Reserve  Bank 
for  the  value  of  the  float  associated  with 
the  items  in  accordance  with  procedures 
provided  in  its  Reserve  Bank's  operating 
circular  in  such  circumstances,  the 
paying  bank  is  not  considered  to  receive 
the  item  until  its  next  banking  day. 
***** 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  15, 1985. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  85-27710  Filed  11-19-85:  8:45  am] 
BiLLHra  cooE  mo-oi-« 


12  CFR  Part  225 

(Rag.  Y  Docfcat  No.  R-05S7] 

Capital  Maintenance;  Perpetual  Debt 
as  Primary  Capital 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  Capital  adequacy  is  one  of 
the  critical  factors  the  Board  of 
Governors  of  the  Federal  Reserve 
System  is  required  to  analyze  in  taking 
action  on  various  types  of  applications, 
such  as  mergers  and  acquisitions  by 
bank  holding  companies,  and  in  the 
conduct  of  the  Board's  various 
supervisory  activities  related  to  the 
safety  and  soundness  of  individual 
banks  and  bank  holding  companies  and 
the  banking  system.  In  April  1985,  the 
Board  announced  revised  Guidelines  for 
required  and  appropriate  levels  of 
capital  for  bank  holding  companies  and 
state  chartered  banks  that  are  members 
of  the  Federal  Reserve  System.  (50  FR 
16057  (1985)]  At  that  time  the  Board 
announced  it  would  continue  to  study 
the  issue  of  whether  to  consider  treating 
"perpetual  debt"  as  a  form  of  primary 
capital.  The  Board  has  decided  to  seek 
public  comment  on  this  issue,  and  to 
that  end  has  proposed  to  amend  its 
Capital  Adequacy  Guidelines  to  include 
as  primary  capital  perpetual  debt 
securities  issued  by  state  member  banks 
and  bank  holding  companies,  provided 
these  perpetual  debt  securities  meet 
certain  criteria.  The  Board  also  proposes 
to  limit  the  combined  amount  of 
mandatory  convertible  instruments, 
perpetual  preferred  stock  and  perpetual 
debt  that  could  qualify  as  primary 
capital  in  order  to  ensure  that  common 
stock  remains  the  dominant  component 
of  primary  capital. 

DATE:  Comments  must  be  received  by 
January  17, 1986. 

ADDRESS:  All  comments,  which  should 
refer  to  Docket  No.  R-0557,  should  be 
mailed  to  William  W.  Wiles,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  Constitution 
Avenue.  NW..  Washington,  D.C.  20551. 
or  should  be  delivered  to  the  Office  of 
the  Secretary,  Room  2200,  Eccles 
Building,  20th  and  Constitution  Avenue, 
NW.,  between  the  hours  of  8:45  a.m.  and 
5:15  p.m.  weekdays.  Comments  may  be 
inspected  in  Room  1122,  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  G.  Comyn,  Assistant  Director, 
Division  of  Banking  Supervision  and 
Regulation  (202/452-3354),  James  E. 
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Scott,  Senior  Attorney,  Legal  Division 
(202-452-3513).  or  Joy  W.  O'Connell. 
Telecommunication  Device  for  the  Deaf 
(202-452-3244),  Board  of  Governors  of 
the  Federal  Reserve  System. 

SUPPLEMENTARY  INFORMATtON: 

Background 

In  announcing  its  revised  Capital 
Adequacy  Guidelines,  50  FR 16057, 
16064  (1965).  the  Board  deferred  for 
further  study  the  issue  of  whether  to 
treat  perpetual  debt  securities  as 
primary  capital  for  purposes  of  the  . 
Guidelines.  Since  that  time  there  has 
been  a  continued  interest  in  the  issue. 
Beginning  in  May  1985,  several  banking 
organizations  located  in  the  United 
Kingdom  issued  perpetual  debt  notes 
that  qualified  as  primary  capital  under 
guidelines  adopted  by  the  Bank  of 
England.  In  June,  the  Canadian  Inspector 
General  of  Banks  issued  a  statement 
that  would  permit  debentures  with  a 
minimum  maturity  of  99  years  to  qualify 
as  "base"  (primary)  capital.  At  least  one 
Canadian  bank  has  issued  qualifying 
perpetual  debt.  No  United  States 
banking  institutions  have  issued 
perpetual  debt  securities.  However, 
some  such  institutions  have  expressed 
interest  in  doing  so  pending  a 
determination  of  the  instrument's  capital 
status. 

Purpose  of  the  Proposed  Rulemaking 

In  November,  1983  Congress  enacted 
the  International  Lending  Supervision 
Act  of  1983  (12  U.S.C.  3901  et  seq.)  which 
directed  that  the  federal  banking 
agencies  ".  .  .  shall  cause  banking 
institutions  to  achieve  and  maintain 
adequate  capital  by  establishing 
minimum  levels  of  capital  for  such 
banking  institutions  and  by  such  other 
methods  as  the  appropriate  Federal 
banking  agency  deems  appropriate." 
(Section  908, 12  U.S.C.  3907)  Pursuant  to 
this  authority  and  the  authority 
contained  in  the  Bank  Holding  Company 
Act.  the  Federal  Reserve  Act.  and  the 
Financial  Institutions  Supervisory  Act  of 
1966,  the  Board  has  adopted  Capital 
Adequacy  Guidelines  that  establish 
minimum  and  appropriate  capital  levels 
for  state  member  banks  and  bank 
holding  companies.  These  minimum  and 
appropriate  levels  of  capital  are 
designed  to  protect  the  banking 
institutions  from  unforeseen  adversify, 
to  provide  additional  loan  loss 
absorption  capability,  to  furnish 
additional  protection  to  depositors  and 
creditors,  and  to  allow  barjcing 
institutions  to  take  advantage  of 
opportunities  for  sound  growth. 

The  Board  is  proposing  this 
amendmient  to  its  Capital  Adequacy 
Guidelines  in  an  attempt  to  provide 


state  member  banks  and  bank  holding- 
companies  the  flexibility  of  an 
additional  capital  instrument  to  attain 
minimum  and  adequate  levels  of 
primary  capital.  It  appears  that 
perpetual  debt,  if  properly  structiired. 
might  provide  some  of  the  traditional 
protections  for  the  issuing  banking 
organizations  provided  by  other  capital 
instruments.  At  the  same  time,  however, 
perpetual  debt  could  not  perform  these 
functions  to  the  same  degree  as  common 
equity. 

When  compared  with  common  equify, 
the  limitations  of  perpetual  debt  as  a 
capita)  instrument  are  limitations  shared 
in  varying  degrees  by  mandatory 
convertiUe  securities  and  perpetual 
preferred  stock.  Therefore,  the  Board- 
proposes  to  limit  the  combined  amount 
of  mandatory  convertible  instruments, 
perpetual  debt,  and  perpetual  preferred 
stock  that  could  qualify  as  primary 
capital  to  33  Vb  percent  of  total  primary 
capital  excluding  these  three 
instruments.  Thus,  a  banking  institution 
with  $100  in  total  primary  capital  could 
have  no  more  than  $25  in  the  form  of 
mandatory  convertible  securities, 
perpetual  preferred  stock,  and  perpetual 
debt,  since  total  primary  capital 
excluding  these  three  types  of 
instruments  would  be  $75. 

Proposed  Criteria  for  Perpetual  Del|t 

Perpetual  debt  securities  may  qualify 
as  primary  capital  to  the  extent  that  the 
securities  possess  the  same 
characteristics  and  provide  the  same 
protections  as  equity.  A  perpetual  debt 
instrument  that  is  subject  to 
acceleration  in  the  event  of  nonpayment 
of  interest  would  not  provide  the 
protections  of  equify.  Such  an 
instrument  would  lack  permanence, 
would  be  unavailable  to  absorb  losses 
of  the  issuer  except  in  Uquidation,  and 
would  increase  financial  risk.  The 
Board,  therefore,  has  proposed  to 
consider  perpetual  debt  securities  as 
primary  capital  if  those  securities  meet 
certain  conditions  that  would  address 
the  shortcomings  listed  above. 

The  Board  proposes  that  perpetual 
debt  be  treated  as  primary  capital 
provided  it  meets  the  following  criteria: 

1.  The  instrument  must  be  unsecured 
and.  if  issued  by  a  state  member  bank, 
the  instrument  must  also  be 
subordinated  to  the  claims  of  depositors. 

2.  The  instrument  may  not  provide  the 
noteholder  with  any  right  to  demand 
repayment  of  principal  except  in  the 
event  of  bankruptcy,  insolvency,  or 
reorganization. 

3.  The  issue  may  be  redeemed  only 
with  the  approval  of  the  Federal  Reserve 
System. 


4.  The  instrument  must  contain  a 
provision  that  allows  the  issuer  to 
reduce  and  defer  interest  payments  on 
the  perpetual  debt  in  the  event,  and  at 
the  same  time,  that  dividends  on  any 
common  or  preferred  stock  have  been 
reduced,  deferred  or  eliminated. 

5.  If  issued  l^  a  bank  holding 
company  or  a  state  member  bank,  the 
instrument  must  convert  automatically 
to  common  or  perpetual  preferred  stock 
of  the  issuer  in  the  event  that  the 
issuer's  retained  earnings  and  surplus 
accounts  become  negative.  If  issued  by 
a  nonbank  subsidiary  of  a  bank  holding 
company  or  a  subsidiary  of  a  state ' 
member  bank,  the  instrument  must 
convert  automatically  to  common  or 
preferred  stock  of  the  issuer's  parent 
company  in  the  event  that  the  retained 
earnings  and  surplus  accounts  of  the 
issuer's  parent  company  become 
negative. 

Treatment  of  Perpetual  Preferred  Stodc 

The  Board  believes  that  common 
equify  should  remain  the  dominant 
component  of  primary  capital  for  all 
state  member  banks  and  bank  holding 
companies.  To  that  end,  the  Board 
proposes  to  limit  the  amount  of  primary 
capital  that  may  be  comprised  of 
mandatory  convertible  securities, 
perpetual  preferrea"8tock,  and  perpetual 
debt.  The  Board  has  previously  limited 
the  amount  of  mandatory  convertible 
securities  that  may  be  included  in 
primary  capital  to  20  percent  of  total 
primary  capital,  exclusive  of  such 
securities.  The  Board  now  proposes  to 
limit  also  the  amount  of  perpetual  debt 
securities  and  perpetual  preferred  stock 
that  may  be  included  in  primary  capital. 
A  state  member  bank  or  bank  holding 
company  would  be  permitted  to  include 
a  composite  of  mandatory  convertible 
securities,  perpetual  preferred  stock  and 
perpetual  debt  as  primary  capital  only  in 
an  amount  equal  to  33  Vs  percent  of  total 
primary  capital  excluding  such 
instruments. 

Since  the  proposed  composite 
limitation  could  have  the  e^ect  of 
limiting  the  amount  of  perpetual 
preferred  stock  that  an  issuing  state 
member  bank  or  bank  holding  company 
may  include  as  primary  capital,  the 
Board  proposes  that  all  perpetual 
preferred  stock  issued  prior  to  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  that  otherwise  qualifies 
as  primary  capital  would  retain  that 
primary  capital  status  should  this 
proposed  rided  be  adopted.  This 
"grandfather"  provision  would  seek  to 
avoid  penalizing  any  institution  that 
acted  in  good  faith  on  the  basis  of  the 
existing  Guidelines. 
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The  Board  is  attempting  to  set  the 
proposed  Hmit  on  the  subject 
instruments  low  enough  to  ensure  that 
common  equity  remains  the  dominant 
component  of  primary  capital  and  yet 
high  enough  to  enable  banking 
organizations  to  use  perpetual  debt  to 
satisfy  a  meaningful  portion  of  their 
primary  capital  requirements.  The  Board 
recognizes  that  the  limitation  would 
have  a  greater  impact  on  larger  banking 
institutions  than  on  smaller  institutions, 
since  the  former  tend  to  have  more 
mandatory  convertible  and  perpetual 
prefered  securities.  The  Board  is  seeking 
ccmment  on  the  appropriate  limit. 

Issues  for  Specific  Conunenl 

The  Board  requests  comment  on  the 
following  issues  that  it  believes  are 
raised  by  the  proposed  rulemaking. 

1.  Whether  perpetual  preferred  debt 
instruments  can  be  structured  so  as  to 
provide  the  basic  protections  and 
safeguards  that  instruments  of  primary 
capital  are  designed  to  achieve,  and  thus 
whether  perpetual  debt  should  be  given 
primary  capital  status. 

2.  Whether  the  specific  conditions 
proposed  by  the  Board  provide  an 
adequate  basis  for  consideration  of 
perpetual  debt  as  akin  to  equity  and 
whether  they  are  sufficient  to  justify 
treatment  of  perpetual  debt  instruments 
as  primary  capital.  Whether  the 
individual  conditions  are  necessary  or 
could  be  modified  while  achieving  the 
intended  purposes  and  whether 
additional  conditions  should  be 
imposed. 

3.  Whether  the  Board  should  limit  the 
percentage  of  primary  capital  that  may 
be  composed  of  instruments  other  than 
common  equity  and  whether  the  limit 
proposed  is  appropriate.  Whether  the 
grandfathering  of  perpetual  preferred 
stock  issued  prior  to  publication  for 
comment  of  this  proposed  rule  is 
appropriate. 

4.  Whether  there  is  sufficient  interest 
in  perpetual  debt  instruments  structured 
to  comply  with  the  proposed  conditions 
and  limitations  so  as  to  justify,  on  a 
practical  basis,  issuing  a  final  rule  at 
this  time. 

Regulatory  Flexibility  Analysis  Act 

The  Board  certifies  that  the  adoption 
of  these  proposals  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
Board  proposes  to  amend  its  Capital 
Adequacy  Guidelines  to  provide  more 
flexibility  in  meeting  the  previously 
required  mimimum  capital  standards 
through  the  use  of  an  additional  capital 
instnunent.  The  Board  has  determined 


that  the  limits  imposed  on  perpetual 
preferred  stock  will  generally  not  affect 
smaller  state  member  banks  and  bank 
holding  companies,  which  have  not 
historically  issued  significant  amounts 
of  such  stock. 

The  proposal  does  not  duplicate.  ' 

overlap  or  conflict  with  any  existing 
federal  laws  and  regulations  governing 
state  member  banks  and  bank  holding 
companies. 

List  of  Subjects  in  12  CFR  Part  225 

Banks,  banking;  Federal  Reserve 
System:  Holding  Companies,  Capital 
Adequacy;  State  Member  Banks. 

Pursuant  to  the  Board's  authority 
under  the  International  Lending 
Supervision  Act  of  1983  (ILSA).  12  U.S.C 
3907,  3909;  section  5{b)  of  the  Bank 
Holding  Company  Act  (BHC  Act),  12 
U.S.C.  1844(b):  the  Financial  institutions 
Supervisory  Act  of  1966  (FIS  Act),  12 
U.S.C.  1818;  and  sections  9  and  11(a)  of 
the  Federal  Reserve  Act  (12  U.S.C. 
§§  248,  324,  329),  the  Board  hereby 
proposes  to  amend  its  Capital  Adequacy 
Guidelines  for  bank  holding  companies 
and  state  member  banks,  Appendix  A  of 
the  Board's  Regulation  Y,  12  CFR  Part, 
225,  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

12  CFR  Part  225  is  proposed  to  be 
amended  a»  follows: 

1.  The  authority  citation  for  12  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C  1844(b).  3106,  3108, 
1817(j)(l3).  1818(b):  and  Pub.  L  98-181.  Title 
IX. 

2.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A — Capital  Adequacy 
Guidelines  for  Bank  Holding  Companies 
and  State  Member  Banks 

Dermitiaa  of  CapiUl  To  B«  Used  in 
Determining  Capilal  Adequacy  of  Bank 
Holding  Compaaies  and  State  Member  Banks 

Primary  Capital  Components  ' 
The  components  of  primary  capital  are: 


'  The  maximum  composite  amount  of  mandatory 
convertible  securities,  perpetual  debt  and  perpetual 
preferred  stock  that  may  be  counted  as  primary 
capilal  i»  limited  to  33  VS  percent  of  primary  capital 
exclusive  of  these  types  of  instruments.  No 
perpetual  preferred  stock  issued  prior  to  November 
20. 1965.  (prior  to  the  publication  of  the  proposal  to 
adopt  this  33 VS  percent  limit)  shall  forfeit  its  status 
as  primary  capital  as  a  result  of  adoption  of  this 
provision.  (Amounts  outstanding  in  excess  of  the 
33  V^  percent  limitation  may  be  counted  as 
secortdary  capital  provided  they  meet  the 
requirements  of  secondary  capital  instruments.) 


— Common  stocks, 

— Perpetual  preferred  stock  (preferred  stock 

that  does  not  have  a  stated  maturity  date 

and  that  may  not  be  redeemed  at  the 

option  of  the  holder), 
— Surplus  (excluding  surplus  relating  to 

limited-life  preferred  slock), 
— Undivided  profits, 

— Contingency  and  other  capital  reserves, 
— Mandatory  convertible  instruments, 
— Allowance  for  possible  loan  and  lease 

losses  (exclusive  of  allocated  transfer 

risk  reserves). 
— Minority  interest  in  equity  accounts  of 

consolidated  subsidiaries, 
— Perpetual  debt  instruments  ? 

Criteria  for  Determining  the  Capital  Status  of 
Perpetual  Debt  Instruments  of  Bank  Holding 
Companies  and  Slate  Member  Bonks 

1.  The  instrument  must  be  unsecured  and,  if 
issued  by  a  state  member  bank,  the 
instrument  must  also  be  subordinated  to  the 
claims  of  depositors. 

2.  The  instrument  may  not  provide  the 
noteholder  with  any  right  to  demand 
repayment  of  principal  except  in  the  event  of 
bankruptcy.  Insolvency,  or  reorganization. 

3.  The  issue  may  be  redeemed  only  with 
the  approval  of  the  Federal  Reserve  System. 

4.  The  instnunent  must  contain  a  provision 
that  allows  the  issuer  to  reduce  and  defer 
interest  payments  on  the  perpetual  debt  in 
the  event,  and  at  the  same  time,  that 
dividends  on  any  common  or  preferred  stock 
have  been  reduced,  deferred  or  eliminated. 

5.  If  issued  by  a  bank  holding  company  or  a 
state  member  l>ank,  the  instrument  must 
convert  automatically  to  common  or 
perpetual  preferred  stock  of  the  issuer  in  the 
event  that  the  issuer's  retained  earnings  and 
surplus  accounts  become  negative.  If  issued 
by  a  nonl>ank  subsidiary  of  a  bank  holding 

■  company  or  a  subsidiary  of  a  state  member 
bank,  the  instrument  must  convert 
automatically  to  common  or  preferred  stock 
of  the  issuer's  parent  company  in  the  event 
that  the  retained  earnings  and  surplus 
accounts  of  the  issuer's  parent  company 
become  negative. 

6.  The  maximum  amount  of  such  perpetual 
debt,  when  considered  together  with 
mandatory  convertible  securities  and 
perpetual  preferred  stock,  that  may  l>e 
counted  as  primary  capital  is  limited  to  33 V^ 
percent  of  such  primary  capilal,  exclusive  of 
these  three  instruments.  [Note  that  a  similar 
20  percent  limit  on  mandatory  convertible 
securities  shall  remain  ineffect.j 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  14, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[PR  Doc.  85-27611,  Filed  11-19-85;  8:45  am] 

BILUNO  COOC  $21(H>1-M 


'  See  the  deflnitional  section  below  that  lists  the 
criteria  for  perpetual  debt  instruments  to  qualify  as 
primary  capital. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRCtuI 

(Summary  Notic«  No.  PR-85-9] 

Petitions  for  Rulemalcing;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Witttdrawn 

AQENCV:  Federal  Aviation 
Adminietration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 


of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  Rnal 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before. 
January  21, 1988. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 
Petition  Docket  No. .  800 


Independence  Avenue.  SW.. 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
nied  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204).  Room  916. 
FAA  Headquarters  Building  (FOB-lOA), 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC  on  November  13. 
19B5. 
lohn  H.  Cassady. 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Petions  for  Rulemaking 


Docket 
No. 


PeMoner 


Doscflption  o(  the  petition 


24738 

24793 
23672 


US.  Ait.  Inc. 

I       — 

jl 

Emp«e  Airtpos.  hic 

FNght  Resouroes.  Inc.. 


Description  of  petition:  It  the  FAA  amends  M«  cwranl  policy  on  <l)  the  Iradng  ol  operating  tlott  «  one  high  deneity 
airport  for  slots  at  another  airport  or  (2)  ttie  tracing  o(  high  density  airpol  ilols  on  other  than  a  one  tor  ■one  basis. 

.-the  policy  be  amended  l)y  lt>e  issuance  ol  nAomakm^ 

Regulations  affected:  14  CFR  Part  93.  Subpart  K 

Description  of  petition:  To  exempt  petitioner  from  the  rule  limiting  ttie  use  01  computer  airfine  aMs  at  l.aGuanta 
Airport  to  aircraft  having  a  maximum  certificated  seating  capacity  of  less  than  56. 

Regulations  affected  14  CFR  93.123(c| 

Description  of  petition  To  include  a  subsection  which  states  that  the  endorsement  "Hoklar  does  not  meal  tm 
mftenenoe  requirements  of  ICAO  for  an  Instrument  Rating"  must  be  entered  on  the  plol  cenMcale  ol  a  person 
wt>o  does  not  meet  the  expenerx»  requirements  m  Section  2  13.1.2  of  Annex  1,  ICAO  Convention  lor  the  iseue  ol 
an  instrument  rating. 

ffegulations  tffectett  14  CFR  81.65. 


(FR  Doc.  85-27603  Filed  11-19-85:  8:45  am] 

BtLUNG  OOOE  M10-13-M 

14  CFR  Ch.  I 

(Summary  Notice  No.  PR-85-10J 

Petitions  For  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Wittidrawn 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition' 
of  petitions  for  rulemaking  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 


of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  of  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition.or  its  final 
dispositon. 

DATES:  Conunents  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before, 
January  21. 1986. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 
Petition  Docket  No. ,  800 

Petitions  for  Rulemaking 


Independence  Avenue,  SW.. 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916. 
FAA  Headquarters  Building  (FOB-lOA). 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Fetieral  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  DC  on  Noveml>er  13. 
1985. 
Iplin  H.  Cassady. 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Oocfcai 
No. 


Petitioner 


Oesoription  of  the  petition 


24744 


Aifcraff  Owners  &  Pllols  Association  AOPA.. 


Description  of  petition:  To  raise  tt>e  altitude  below  wtiich  no  aircraft  may  operate  at  more  ttian  250  knots  Indicated 
airspeed  Irom  tO.OOO  feet  to  12.500  feel  MSL.  -  ' 
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Petitions  for  Ruxmaking— Continued 


OMcription  of  Ita 


ntftttlKJiu  t/fadad:  14  CFR  Sl.TOM. 

PatHonars  lytson  lor  ntH:  1.  The  mteiH  ol  Federal  Awetton  AdmMefrMane'  (FAA)  Orter  7110.22C  {KeeixenvM^ 
«nio  mfewnize  (he  time  thai  general  avMlon  aircratt  and  lagh  perfcnwawte  akerall  wouM  ooa^  Bta  aama 
■rapaoe.  Today,  ttw  procackjre  •  nol  ki  ganerii  pracHce.  "Mewnes"  are  daared  to  descend  below  10,000  leet  30 
to  60  iMes  away  from  high  tramc  terminals  and  penetrate  taminal  Mipaoa  Irmi  a«a  Mda  raatat  »im  Irom  the  lop. 
This  increases  tfw  amount  ot  tirne  that  general  avielion  and  air  carrier  a^craft  ii*x  prior  to  entering  termlr^ 
ooMolad  anpace  obwatng  the  intent  and  watoe  ol  the  order. 

2.  ReoaM  FAA  near  mldav  coMaon  (NMAC)  Uudtos  stale    the  rajn*«  ol  ganerri  avialton  caMda  mWi  ganwri 

aviation  operators  and  betvmen  general  aviation  and  ar  camera  have  shown  the  Iwgest  decline  ilnca ."  (sic) 

We  balova  thai  faWng  the  alMude  below  which  aircraft  can  not  exceed  2S0  knots  w«  raduca  Via  nuntbai  ol 
raponad  NMACa  vwolMng  air  earner  and  perhapa  miMary  aircraft  lurther 

3.  High   speed   araaft   twill  be   segregated   Irom   slower   iraHic   until   rtaarai*  Into  taniMiri  waM  ia   aaatiiil 

4.  Air  safely  wouM  be  en^anced  because  opara«ons  at  speeds  exceedng  2S0  knots  would  be  acoonv*ahad  In 
aaapace  where  exisang  rules  reqwre  ak  aacralt  to  have  operating  Mode  C  Hatuujiidais  attd  wham  FA*  pravldss 
signiicant  ATC  service.  Airkne  lepresentalives  have  king  mantaktad  ttat  iNa  woiM  mtmKU  Iha*  oMUy  to  "aee- 
and-avoid." 


|FR  Doc.  85-27602  Filed  tl-lft-«6;  8:45  am) 

BttXIMG  COOe  4910-13-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  Benefits  Unlimited 
Reopening  for  Insured  Status 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rule. 

summary:  We  propose  to  clarify  our 
regulations  on  when  a  determination  or 
decision  that  a  claimant  did  not  have 
the  necessary  quarters  of  coverage  for 
insured  status  under  title  II  of  the  Social 
Security  Act  may  be  reopened  and 
revised.  It  has  long  been  our  policy  to 
permit  unlimited  reopening  of  this 
determination  or  decison  only  in  certain 
situations.  On  August  5. 1980,  we 
published  new  regulations  (45  FR  52078) 
which  restated  in  simpler  language  our 
rules  governing  this  policy  to  make  them 
easier  for  the  public  to  read  and 
understand.  These  new  regulations  have 
been  interpreted  by  one  court  and  some 
individuals  to  permit  reopening  in 
situations  other  than  those  originally 
included  in  the  regulations.  By  making 
clarifying  revisions,  we  hope  to  be  able 
to  eliminate  such  interpretations  of  the 
regulations  which  provide  for  unlimited 
reopening  of  an  unfavorable 
determination  or  decision  concerning  an 
individual's  insured  status.  In  addition, 
the  proposed  regulations  on  unlimited 
reopening  for  insured  status  reflect  a 
requirement  concerning  the  evidence  of 
earnings  establishing  insured  status 
which  has  been  part  of  our  long- 
standing policy  in  this  area,  but  which 
was  not  specifically  expressed  in  our 
regulations. 


The  proposed  regulatory  changes 
affect  current  20  CFR  404.968. 
date:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  January  21, 1986. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Acting 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203,  or  delivered  to  the 
OfTice  of  Regulations,  Social  Security 
Administration,  3-B-4  Operations 
Building,  6401  Security  Boulevard, 
Baltimore  21235,  between  8flO  a.m.  and 
4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Berge,  Legal  Assistant,  3-B-4 
Operations,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235.  (301)  594- 
7452. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Proposed  Regulations 

A  worker  who  wants  to  collect 
benefits  or  establish  a  period  of 
disability  under  title  II  of  the  Social 
Security  Act  (the  Act)  must  have  insured 
status.  Insured  Status  is  acquired  by  • 
working  for  a  certain  amount  of  time  at 
a  job  or  jobs  which  are  covered  under 
Social  Security  and,  thus,  paying  Social 
Security  taxes.  The  number  of  quarters 
of  coverage  needed  for  insured  status 
varies  depending  on  such  factors  as  the 
date  of  birth  and  date  of  disability 
onset.  The  worker's  covered  earnings 
are  credited  to  his  or  her  earnings  record 
which  is  maintained  by  the  Social 
Security  Administration. 

We  propose  to  clarify  our  regulations 
on  when  a  determination  or  decision 
that  a  claimant  did  not  have  the 
necessary  quarters  of  coverage  for 
insured  status  under  title  II  of  the  Act 
may  be  reopened  and  revised.  It  has 


long  been  our  policy  that  a 
determination  or  decision  which  flnds 
that  a  claimant  did  not  have  the 
necessary  quarters  of  coverage  for 
insured  status  at  the  time  of  the 
determination  or  decision,  may  be 
reopened  and  revised  at  any  time  only 
in  certain  situations  where  certain 
provisions  of  the  Act  permit  a  correction 
in  the  earnings  credited  to  the 
individual's  earnings  record  and  where 
the  evidence  of  the  earnings  was  in  the 
possession  the  Railroad  Retirement 
Board  (RRB)  or  in  our  possession  prior 
to  the  date  of  notice  of  disallowance  or 
denial.  Prior  to  August  5, 1980,  the 
regulations  governing  the  policy  (20  CFR 
404.957{c)(7){1980))  made  specific 
references  to  the  particular  sections  of 
the  Act  which  permit  certain  corrections 
in  an  individual's  earnings  record  at  any 
time,  and  which,  under  our  policy, 
provide  the  grounds  for  unlimited 
reopening  and  revision  of  an 
unfavorable  determination  or  decision 
concerning  insured  status.  However,  on 
August  5, 1980,  we  published  new 
regulations  in  the  Federal  Register  (45 
FR  5207S-52110)  which  restated  our 
rules  in  simpler  language  to  make  them 
clearer  and  easier  for  the  public  to  use. 
The  new  regulations  (20  CFR 
404.988(c)(7))  do  not  contaia  specific 
references  to  the  particular  sections  of 
the  Act  concerning  the  correction  of 
earnings  records  which,  under  our  long- 
standing policy,  represent  the  only 
situations  where  unlimited  reopening  to 
give  insured  status  is  permitted  based 
on  the  correction  of  an  earnings  record. 
Subsequently,  these  new  regulations 
have  been  interpreted  by  one  court  and 
some  individuals  to  permit  reopening  in 
situations  other  than  those  originally 
included  in  the  regulations.  By  making 
clarifying  revisions,  we  hope  to  be  able 
to  eliminate  such  interpretations.  In 
addition,  it  has  been  a  long-standing 
policy  (although  not  previously  stated  in 
the  regulations)  that  in  order  for 


F«Aaaitogiatar/ V^«ft^|,^j»/g»hMi|H>«wi^ 


unlimited  rcopemng  to  mjipiy  m  tfasse 
utuaUons.  the  evktence  of  tmrnaagt 
estabKsUng  iannrad  statw  most  have 
been  in  the  possession  of  tfac  RRS  or  in 
our  potaeMkn  prior  to  the  itoc  of  &e 
notice  of  iiisaBa«ranc8  or  (ienaL  We  ore 
proposiog  toadd  Um  l(»8r«taadBig 
polkf  to  ttie  n^ibtianft  in  ankt  to  bave 
the  regulations  reflect  our  polity. 

The  Social  Secacity  Ad  baa  no 
provisions  OB  leapeaiag  sm)  revising 
deteeninations  and  decisiaas  that  affect 
an  imbvidtiBrs  rights  ander  title  U  of  the 
Act.  Otir  exiatins  te^^tions  which 
provide  for  leopeiiing  and  reviskig 
detenninations  and  decisions  within 
specified  time  limits  (or  at  amy  time  with 
regwd  to  certain  ssatteis)  are  based  on 
general  ntleamkiag  authority  granted  the 
Secretary  under  the  Act.  We  believe 
that  wie  and  the  iadtvidnal  to  whom  the 
determination  or  decisian  apjriies  ffhmArl 
be  able  to  rely  oo  its  correctness  and,  at 
some  point,  the  finatity  of  the 
detemioatioB  oc  decUon.  Therefore, 
current  regnUtiona  provide  that  when  a 
deteriBinatioD  or  decision  is  made  with 
reaped  to  pntiripment  \a.  eligibihty  for, 
the  Biamint  oi  or  the  actual  payment  of 
benefits  under  tttk  U  of  the  Act.  it  is 
geiiecaily  final  aiMl  tanking  open  as  and 
the  individual  anless  th»e  is  a  timely 
appeaL  However,  there  are  special 
circumstaaces  set  oat  in  current 
regulatioos  which  permR  reopening  and 
revising  of  a  determination  or  decisian 
which  is  otherwise  final. 

Under  our  regulatioBS  (2D  CFR 
404J988),  a  determination  or  decisicm  we 
make  about  a  person's  rights  under  title 
II  of  the  Social  Security  Act  may  be 
reopened  (1)  within  12  months  of  the 
date  of  the  notice  of  the  initial 
determination  for  any  reason.  (2)  within 
4  years  of  the  date  of  that  notice  if  we 
find  good  cause  as  defined  in  oar 
regulations,  or  (3)  at  any  time  under 
certain  exceptions  speUed  out  in  the 
regulations. 

Section  205ic](5)  of  the  Act  lists  10 
situations  undtf  which  earnings  may  be 
credited  to  an  eanua^  record  after  the 
expiration  of  the  time  limitation  of  3 
years,  3  months  and  15  days,  which 
apf^es  to  the  correction  of  earnings 
records  under  section  205(c)  of  the  Act. 
It  has  been  oar  fong-establfshed  policy 
that  a  determtnafion  or  decision  which 
finds  that  a  claimant  did  not  have  the 
necessary  quarters  of  coverage  for 
insured  status  af  the  time  of  tfie 
determination  or  decision,  may  be 
reopened  at  any  time  only  where 
earnings  (which  would  have  given  the 
individual  an  insured  status  at  the  limp 
of  the  determination  or  decision)  may  be 
credited  onder  section  206(cK5)(C>  (to 
correct  errors  apparent  on  the  face  of- 


the  earnings  record),  or  sectfon 
205{<^^(DJ  {t»  enter  itsms  transferred 
by  fte  RaSraad  Rettreraent  Board  fRRB) 
which  were  crecHted  mider  the  Rarfroad 
Retirement  Act  when  Aey  should  have 
been  credited  under  the  Social  Second 
Act),  or  section  285(cH5KG>  tto  correct 
errws  made  in  Ae  allocation  of  wages 
or  setf-empioyment  income  to 
individoab  or  periods),  and  flie  evidence 
of  the  eammgs  was  fn  the  possession  of 
the  RRP  or  in  onr  possession  at  the  time 
of  the  determtnatfoB  or  decision.  We 
made  these  exceptions  to  the  4-year 
time  period  for  reopening  a 
deterrmnation  or  decision  (20  CFR 
404.988fb»  because  flrey  represent 
situations  in  which  the  unfavorable 
deternijiiation  or  decision  was  due 
solely  to  oar  (or  the  RRB'sJ  mishandMng 
of  the  evidence  of  the  individuars 
earnings.  We  pmrnt  unlrmfted  reopening 
in  these  situations  so  as  not  to  penalize 
the  claimant  for  an  error  we  or  the  RRB 
made  in  the  handling  of  his  or  her  claim. 

If,  more  than  4  years  after  tfie  date  of 
the  notice  of  the  hntial  determination 
tfwt  a  daimant  cftd  not  have  tfie 
Hecessary  quarters  of  coverage  for 
insured  stattw,  new  evidence  is  received 
which  establishes  additional  earnings 
for  insured  status,  we  will  credit  the 
earnings  record  with  these  additional 
earnings  if  pemritted  under  any  of  the  10 
categories  m  section  205(cl(5)  of  the  Act. 
However,  we  will  not  reopen  the 
previous  determination  or  decision 
because  of  our  long-estabGshed  and 
accepted  policy  that  the  claimant  has 
the  respoTisibiKty  to  present  the 
evidence  necessary  to  establish  that  he 
Of  rfie  qnaltfies  for  benefits.  Since  the 
previous  determination  or  dfecision  will 
not  be  reopened  in  these  situations,  the 
claimant  has  to  file  a  new  apphcatioa  to 
receive  benefits. 

We  plan  to  clarify  the  regulations  by 
making  specific  references  to  those 
sections  of  the  Act  concerning  the 
correction  of  earnings  records  which, 
under  ourpoficy,  provide  the  bases  for 
unlimited  reopening  of  an  unfavorable 
determination  or  decision  concerning 
insured  status.  Also,  while  not  explicit 
in  the  regulations  prior  to  August  5, 1980, 
we  are  revising  our  regulations  to  reflect 
our  cnrrent  policy  and  policy  prior  to 
August  5, 1980,  that  the  evidence  of 
earnings  estabKshing  insured  status 
must  have  been  iu  the  possessioa  of  the 
Railroad  Retirement  Board  or  in  our 
possession  at  the  time  of  the 
determination  or  decision. 

Regulatary  Piooedmes 

Executive  CMer  No.  12291— These 
proposed  regulations  do  not  meet  any  of 
the  criteria  for  a  major  regulation 
because  they  result  in  negligible 


program  and  adnuniattative  costs  and 
savings.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reductj'ea  Act— These   ■ 
proposed  regalatioBS  impose  oo 
additional  "'porting/rpcordkeeping 
requirements  requiring  OMB  clearance. 

Regulation  Flexibility  Act — These 
regnlafions,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  rules  only  affed 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Psb.  L 
9ft-354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

(Catalog  of  Ftdeni  OoBMStk  Aamtance 
Program  Nas.  laJUiZ.  Social  Secwrty— 
Disability  Insurance;  13.803  Social  Security — 
ReikcnKnt  tnairiHire-.  \\tm  Social 
Security — Survivors  Insurance.) 

List  of  Subjects  in  9  CFR  Part  4fM 

Administrative  Practice  and 
Procedure;  Desdi  Benefits.  Disabled, 
CMd-Age.  Survivors,  and  Disability 
Insurance. 

Dated:  August  t9. 1965. 
Marttia  A.  McStaen. 

Acting  Commiasioaer  ofSaciai  Security. 

Approved:  October  21,  IMS. 
MigilM.Hsddor, 

Secretory  ofHeotth  andffaman  Services. 

Part  404  of  20  CFR  is  amended  as 
follows: 

PART  40«-{AMENDEI>} 

1.  The  authority  citation  for  Sal^tart  | 
of  Part  404  continues  to  read  as  foUows: 

AiilhoBty:  Sees.  20S  and  nOZ.  Social 

Seeunty  Ad.  sec  5  of  ReoqaMBation  Plan 
No.  1  of  igbX  &3  StaL  136a  4»Stat  6C  (42 
U.S.C.  405  and  1302) 

2.  Paragraph  (c)C7)  of  f  40«.9a»ie 
revised  lo  reed  as  iollows: 


S404.9tt    Condtttooalor 


(c)  *  *  * 

(7)  k  finds  that  the  daiiunt  (hd  not 
have  insured  states,  but  earnings  were 
later  credited  to  his  or  her  earnings 
record  to  correct  errors  miparent  on  the 
face  of  the  earnings  record  (Sectioo 
205(c)(5)(c)  of  the  Ad),  to  enter  items 
transferred  by  the  Railro«l  Retirement 
Board,  which  were  credited  onder  the 
Railroad  Retirement  Ad  when  they 
should  have  been  credited  to  the 
claimant's  Social  Security  earnings 
record  (&  205(oH5UD)  of  the  Act),  or  to 
coned  errors  made  in  the  allocation  of 
wages  or  self-employment  income  to 
individuals  or  periods  [%  2064cK&HG)  of 
the  Act),  which  would  have  given  him  or 
her  insured  status  at  the  time  of  the 
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determination  or  decision  if  the  earnings 
had  been  credited  to  his  or  her  earnings 
record  at  that  time,  and  the  evidence  of 
these  earnings  was  in  our  possession  or 
the  possession  of  the  Railroad 
Retirement  Board  at  the  time  of  the 
determination  or  decision; 

l¥H  Doc.  85-27697  Filed  11-19-85;  a-45  am) 
MUMG  CODE  41«0-11-M 


Food  and  Drug  Administration 

21  CFR  Part  730 

(Docket  No.  84N-0044] 

Modification  of  Voluntary  Filing  of 
Cosmetic  Product  Experiences 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  imposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
change,  from  semiannually  to  annually, 
the  frequency  with  which  voluntary 
reports  of  cosmetic  product  experiences 
are  to  be  submitted  to  the  agency  and  to 
delete  a  redundant  item  from  one 
reporting  form.  The  proposed  changes 
will  reduce  the  burdens  involved  in 
submitting  these  reports  to  the  agency 
without  signiflcanUy  affecting  the 
quality  of  the  reports. 
DATES:  Written  comments  by  January 
21. 1986.  FDA  is  proposing  that  the 
effective  date  of  any  final  rule  based  on 
this  proposal  be  30  days  after  its  date  of 
publication  in  the  Federal  Register. 
aoohess:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  nmmER  INFORMATION  CONTACT: 

Raymond  DKDecker.  Jr..  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-444), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204.  202-245- 
1094. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  17, 1973  (38 
PR  28914).  FDA.  in  response  to  a  petition 
from  the  Cosmetic.  Toiletry  and 
Fragrance  Association,  Inc.  (CTFA). 
promulgated  regulations  for  the 
voluntary  filing  of  cosmetic  product 
experiences.  FDA  recodified  these 
regulations  (21  CFR  Part  730)  in  1974  (39 
FR  10054, 10062;  March  15, 1974). 

These  regulations  provide  for  the 
semiannual  reporting  of  the  number  of 
adverse  reactions  to  cosmetic  products 
reported  by  consumers.  FDA  requests 
that  manufacturers,  packers,  and 
distributors  of  cosmetic  products  file 


both  a  Form  FDA  2704  (formerly  FD- 
2704;  Cosmetic  product  Experience 
Report),  which  on  a  product-by-product 
basis  sets  forth  the  number  of 
experiences  reported  to  the  firm 
concerning  a  particular  product,  and  a 
Form  FDA  2706  (formeriy  FD-2706; 
Summary  Report  of  Cosmetic  Product 
Experience  by  Product  Categories), 
which  summarizes  the  estimated 
number  of  units  distributed  and  the 
number  of  experiences  reported  for 
product  category  marketed  by  the  firm. 
See  21  CFR  730.1. 

The  regulations  also  provide  that  each 
Form  FDA  2704  and  FDA  2706  include 
the  full  address  of  the  firm  that  is 
submitting  the  report. 

In  early  1984.  CTFA  recommended  in 
a  letter  to  FDA  that  the  reporting  period 
for  the  summary  report  of  cosmetic 
product  experiences  (Form  FDA  2706}  be 
changed  from  6  months  to  1  year  to 
reduce  the  reporting  burden  and  to 
stimulate  greater  participation  in  this 
program.  In  response,  FDA  advised 
CTFA  that  it  would  propose  to  amend 
its  regulations  to  provide  for  the  annual 
filing  of  both  Forms  FDA  2704  and  FDA 
2706  to  reduce  the  reporting  burden  even 
further  and  to  avoid  confusion  as  to 
when  these  forms  are  to  be  filed  by 
participants. 

FDA  is  now  proposing  to  make  these 
changes.  The  voluntary  cosmetic 
experience  reporting  program  is 
designed  to  provide  FDA  with  statistical 
information  on  consumer-perceived 
adverse  reactions  to  cosmetics. 
Changing  the  reporting  period  from 
semiannually  to  annually  will  not  affect 
the  usefulness  of  the  program  to  FDA.  In 
addition.  FDA  hopes  that  these  changes 
will  encourage  additional  participation 
in  the  program. 

FDA  also  has  reviewed  the  reporting 
forms  themselves  to  determine  if  there 
were  any  additional  steps  that  the 
agency  could  take  to  encourage 
participation  widiout  affecting  the 
quality  of  the  reported  data.  FDA 
believes  that  disclosure  of  the  full 
address  of  the  reporting  firm  on  each 
cosmetic  product  experience  report 
(Form  FDA  2704>is  redundant  and 
unnecessary.  Because  cosmetic  product 
experience  reports  are  always  filed 
together  with  a  summary  report,  the 
reporting  firm's  address  need  only  be 
stated  on  the  summary  report  (Form 
FDA  2706).  Therefore,  FDA  is  proposing 
to  revise  §  730.4(a)(1)  to  delete  the 
reference  to  the  address  of  the  reporting 
firm. 

The  agency  is  also  proposing  to 
simplify  §  730.3.  Rather  than  listing  two 
separate  addresses,  FDA  is  making  it 
clear  that  the  forms  may  be  obtained 
from,  and  that  the  completed  forms 


should  be  mailed  or  delivered  to,  the  - 
Division  of  Cosmetics  Technology.  The 
forms  are  no  longer  available  at  FDA 
district  offices. 

The  agency  will  revise  Forms  FDA 
2704  and  FDA  2706  to  reflect  the 
proposed  changes  and  deletions. 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  (April  26, 1985;  50  FR 
16636)  that  this  proposed  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

In  accordance  with  Executive  Order 
12291.  FDA  has  careftiUy  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  final  rule,  if 
promulgated,  will  not  be  a  major  rule  as 
defined  by  the  Order. 

FDA,  in  accordance  with  the 
Regulatory  Flexibility  Act,  has 
considered  the  effect  that  this  proposed 
rule  would  have  on  small  entities 
including  small  businesses  and  has 
determined  that  no  significant  impact  on 
a  substantial  number  of  small  entities 
will  derive  from  this  action. 

Interested  persons  may,  on  or  before 
January  21, 1966,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  730 

Confidentiality  of  reports.  Voluntary 
filing  of  cosemetic  product  experiences. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  730  be  amended  as  follows: 

PART  730-VOLUNTARY  FILING  OF 
COSMETIC  PRODUCT  EXPERIENCES 

1.  The  authority  citation  for  21  CFR 
Part  730  continues  to  read  as  follows: 

Authority:  Sees.  2(n(n).  301.  601.  602.  701(a). 
52  Slat.  1041-1043  as  amended.  1054  as 
amended.  1055  (21  U.S.C.  321(n).  331.  361.  362. 
371(a));  21  CFR  5.10. 

2.  By  revising  §  730.2  to  read  as 
follows: 

§730.2    Time  for  ftnng. 

(a)  Reportable  experiences  should  be 
reported  on  an  annual  basis,  for  the 
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period  fairaary  fhrnn^  December,  not 
Fater  fhan  60  days  after  #re  dose  of  the 
reporting  period. 

(b)  A  stmnnary  report  of  cosmetic 
product  expericm*  by  prodoet 
categories  sbouM  be  fried  an  an  artnoal 
basis,  for  tite  period  Jaimary  thiuugh 
EJcttiiiber,  not  later  than  90  days  after 
the  doae  of  tf»e  reporting  period. 

3.  Bjf  revieiDg  1 730.3  to  nad  as 
folloWs; 

§730.A    HMiaitfwiMMlAilk 

Form  PDA  27M  {Casmetic  Product 
Expcxience  Report)  nd  Fonn  FDA  2706 
(Sumnary  RepKirt  of  Cosoietic  Product 
Expedence  by  ftodnct  Categories)  are 
obtainable  from,  and  the  compteted 
forms  sbould  be  mailed  or  detivered  to. 
Cosmetic  Product  Experience  Report 
Division  of  CooaetiGs  Tedmotogy  (HFF- 
444).  Cent^  for  Food  Safety  and 
Applied  Nutrition.  Food  and  Drag 
Adinnialration,  2i)0  C  St.  SW.. 
Washington.  DC  20204. 

4.  la  1 730L4  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§730.4    Hifonnatfon  requested. 

ta)  *  *  • 

(1)  Tbe  name  of  the  person 
(manufacturer,  packer,  or  distributor) 
designated  on  the  label  of  the  cosmetic 
product. 

Dated;  October  25.  isa& 

^MmkP.Nik. 

Associate  CommitsiooerforReguJatory 
Affoars. 

|FR  Doc.  85-27610  Filed  ll-19-«5;  8:45  am) 
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ENVmONMENTAL  PROTECTfOfI 
AGENCY 

40  CFR  Part  147 
rOW-T0-FRL-2925-8I 

Alaska  Oil  and  Ga»  Conacrvation 
Commission;  Underground  Injection 
Control  Primacy  AppHcatton 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Public  Comment 
Period  and  of  Pubhc  Hearing.. 

SUMMMvrr  Tbe  pnrpose  of  this  notice  is 
to  announce  that:  (1)  The  Environmental 
Protection  Agency  (EPA)  has  received  a 
complete  application  from  the  Alaska 
Oil  and  Gas  Conservation  Conumssion 
requesting  primary  enfoccement 
responsibility  for  the  Underground 
Injection  Control  (UIC)  Program;  (2)  the 
application  is  now  available  for 
inspection  and  copying;  (3)  public 


comments  are  reqoestedr  and  (4)  a 
pobHe  Fietmng  wiFT  be  held. 

The  proposed  comment  period  and 
public  hearing  wiB  provide  EPA  the 
breadth  of  information  and  pubCc 
opinion  necessary  to  approve, 
disapprove,  or  approve  in  part  and 
disapprove  in  part  the  aiqiGcation  of  the 
Alaska  Oil  and  Gas  Cbnaervation 
Commission  to  regulate  Class  H 
infection  wells. 

DATES:  The  public  comment  period 
closes  December  27. 19&S.  The  Public 
Hearing  wiU  be  held  on  December  la. 
1985,  from  6:4S  pju.  to  10:00  pja. 
Requests  to  present  oral  testimony 
should  be  filed  by  Decemba  3, 1985^  If 
sufficient  public  interest  in  holding  the 
hearing  is  not  expressed  by  December  9, 
1985,  EPA  intends  to  forego  the  bearing. 

Requests  for  a  public  hearing  should 
include  the  foUowing  mfonokatioD: 

(1)  The  name,  address,  and  telephone 
number  of  the  indtvidaai  otganization, 
or  other  entity  requestmg  a  bearing. 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  IHC  program  and 
of  information  that  the  requesting 
person  mtends  to  submit  at  such 
hearing;  and. 

(3)  The  signature  erf  tbe  individual 
making  the  request,  or  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  si^ature  of  a 
responsiUe  offkiaF  of  the  organization 
or  other  entity. 

If  the  hearing  is  cancelled,  those 
persorts  having  expressed  interest  in 
attemfing  the  hearing  will  be  notified  of 
the  cancrilation  either  by  phone  or  ■ 
letter.  Others  should  contact  EPA  in 
Seattle  at  (206)  442-1848  to  confirm  the 
date  and  time. 

ADDRESSES:  Comments  and/or  requests 
to  testify  at  the  hearing  should  be 
mailed  to  Harold  Scott.  M/S  409, 
Environmental  Protecttoa  Agency, 
Region  X.  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Copies  of  the 
application  and  pertinent  material  are 
available  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency. 
Region  X  (library).  1200  Sixth 
Avenue,  Seattle,  Washington  9SI01 
Environmental  Protection  Agency. 
Alaska  Operations  Office.  Room  E 
556,  New  Federal  Building.  701  C 
Street.  Anchorage.  Alaska 
The  hearing  will  be  hekl  at  the  New 
Federal  Building.  Rooms  C-121  and  C- 
122,  701  C  St.  Anchorage.  Alaska. 

poft  nmrnen  iNf  omnATKm  cohtact: 

Harold  Scott.  M/S  409.  Environmental 
Protection  Agency,  Region  X,  1200  Sixth 
Avenue,  Seattle,  Washington  98101,  PH: 
(206)  442-1846  or  (FTS)  399-1846. 


Comments  should  also  be  sent  to  this 
address. 

StiPPLEMENTARY  INFORM ATION:  The 

application  from  tfie  Alaska  Oil  and  Gas 
ConservatioR  Gonmission  is  fm"  the    ■ 
regulation  of  aH  Class  II  iniection  wells 
in  the  State,  except  for  fhoae  on  hidiah 
lands.  wMch  are  regulated  by  EPA  The 
application  indades  a  description  of  the 
State  Underground  Injection  Control 
progFam.  oofoes  of  all  applicable 
statirtes  and  rakes,  a  statement  of  legal 
authority  and  a  proposed  Memorandum 
of  Agreement  between  the  Alaska  Oil 
and  Gas  Conservation  Cocanussioo  and 
the  Region  X  OfEce  of  the 
Environmental  Protection  Agency. 

The  terms  fisled  bekrw  compiise  a 
complete  bstiBg  of  the  tbesawus  terms 
associated  with  40  CFR  Part  147.  which 
sets  forth  the  requirements  for  a  State 
requesting  the  authority  to  operate  its 
own  permit  pragram  of  which  the 
Underground  Ii^ction  Control  Program 
is  a  part.  Tliese  terms  nay  not  all  apply 
to  this  particular  notice 

List  of  Subjects  in  40  CFR  Part  147 

Indian4ands,  Reporting  and 
recordkeeping,  Intefgovernmental 
relations.  Penalties.  Conftdential 

business  information,  Water  suppiy. 
Incorporation  by  reference. 

Authority:  42  U.S.C.  300h-l.  30Qk-l,  3Q0h-2, 
3001  3O0f-4,  300{-fi,  SOOj-a  6512  and  6924  to 
69399. 

Dated:  November  12, 1985 
wmLBm  B.  Hadeflun. 

Acting  Assistant  Administrator 

(FR  Doc  85-27679  Filed  ll-l»-«a;  &45  am] 

Binmr  coac  i 


40  CFR  Part  ISO 

[PP  4C313A/P37S;  PH-fKL  2K5-3] 


Pe^icWe  Toleranc*  flor  HnaMaf  2- 
wtetlty^^'flmtylpropyilPliitRnnoii  ana 

agency:  Environmental  Protection 
Agency  (EPAJ. 

ACnOM:  Proposed  rule. 

SiJMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  insecticide 
hexakisf2-nretbyI-2-pheDyIpropylJ 
distarmoxane  in  or  on  the  raw 
agricultural  comnrodity  cucumbers.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-I). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  4E3139/ 
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P375],  must  be  received  on  or  before 
December  20, 1985. 

AOORCSS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401 M  St.,  SW..  Washington, 
DC. 

In  person,  bring  coments  to:  Rm  236  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FUfrrNER  INFORMATION  CONTACT: 

By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  D.C.  20460. 

Office  location  and  telephone  number 
Rm.  716B.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-3199). 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903, 
has  submitted  pesticide  petition  4E3139 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  California  and  Ohio  and  the 
United  States  Department  of 
Agricultiu*. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  insecticide 
hexakis[2  methyl-2-phenylproplyJ 
distannoxane  and  its  organotin 
metabolites  calculated  as  hexakis[2- 
methyl-2-phenylpropyl]  distannoxane  in 


or  on  the  raw  agricultural  commodity 
cucumbers  at  3.0  parts  per  million  (ppm) 
The  petition  was  later  amended  to 
propose  a  tolerance  of  4.0  ppm. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  a  2-year  dog 
feeding  study  with  a  no-observed  effect 
level  (NOEL)  of  5  milligram  (mg)/ 
kilogram  (kg)  for  systemic  effects;  a  2- 
year  rat  feeding/oncogenicity  study  with 
a  NOEL  of  100  ppm  equivalent  to  5  mg/ 
kg  for  systemic  effects  and  negative  for 
oncogenic  effects  at  all  levels  tested  (50. 
100,  300,  and  600  ppm,  equivalent  to  2.5. 
5. 15  and  30  mg/kg  of  body  weight  (bw) 
respectively);  an  16-month  mouse 
oncogenicity  study  which  was  negative 
for  oncogenic  effects  at  all  levels  tested 
(50. 100,  300.  and  600  ppm.  equivalent  to 
7.5. 15,  45,  and  90  mg/1^  of  bw. 
respectively);  a  multigeneration 
reproduction  study  in  the  rat  with  a  ' 
NOEL  of  100  ppm  for  reproductive 
effects  (equivalent  to  5  mg/kg' bw); 
mutagenicity  assays  which  were 
negative  for  mutagenic  effects;  and  rat 
and  rabbit  teratology  studies  which 
were  negative  for  teratogenic  effects  at 
60  and  5  mg/kg,  respectively. 

The  acceptable  daily  intake  (ADI). 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  0.5  mg/kg/day)  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
0.05  mg/kg  of  body  weight  (bw)/day. 
The  maximum  permitted  intake  (MPI) 
for  a  60-kg  human  is  calculated  to  be  3.0 
mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5-kg  daily  diet 
is  calculated  to  be  2.1429  mg/day;  the 
current  action  will  increase  the  TMRC 
by  0.02024  mg/day  (0.94  percent). 
Published  tolerances  utilize  71.43 
percent  of  the  ADI;  the  current  action 
will  utilize  an  additional  0.68  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography  using  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  Since  no 
significant  feed  items  are  involved,  there 
should  be  no  resulting  secondary 
residues  in  meat,  milk,  poultry,  and  eggs 
resulting  from  this  use.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  information  considered 
by  the  Agency,  the  tolerance  would 
protect  the  public  healtii.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 


Any  person  who  haa  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Conunents  must 
bear  a  notation  indicating  the  document 
control  number.  [PP4E3139/P375].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
die  Federal  Register  of  May  4. 1981  (46 
FR24950). 

Ust  of  Subjects  In  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  conunodities, 
Pesticides  and  pests. 

Dated:  November  4, 1985. 

James  W.  Akennan, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.362  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.362  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  cucumbers 
to  read  as  follows: 

§180.362    Hexakls(2-m«thly-2- 
ph«nylpropyl)dtstannoxane;  toterances  for 
residue*. 
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40  CFR  Part  261 
(SW-FRL-2926-2] 

Hazardous  Waste  Management 
System;  Identification  and  Usting  of 
Hazardous  Waste  (Denial  Proposal) 

AOENCv:  Environmental  Protection 

Agency. 

action:  Proposed  rule  and  request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing  to 
deny  the  petitions  submitted  by  sixty- 
seven  petitioners  to  exclude  their  waste 
from  the  hazardous  waste  lists.  This 
action  responds  to  delisting  petitions 
submitted  under  40  CFR  260.20,  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  280  through  265, 124, 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22. 
which  speciHcally  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  Our  basis  for 
denying  these  petitions  is  that  all  of 
these  petitions  are  incomplete  [i.e.,  the 
Agency  does  not  have  sufficient 
information  to  determine  the  hazardous 
(or  nonhazardous)  nature  of  the  waste). 
The  e^ect  of  this  action,  if  promulgated, 
would  be  to  deny  the  exclusion  of 
certain  wastes  generated  at  particular 
facilities  from  listing  as  hazardous 
wastes  under  40  CFR  261:  thus,  all  the 
petitioned  wastes  would  still  be 
ccmsidered  hazardous. 
DATES:  EPA  will  accept  public 
coinments  on  our  tentative  decision  to 
deny  these  petitions  until  December  20, 
1985.  Any  person  may  request  a  hearing 
oil  the  decision  to  deny  these  petitions 
by  filing  a  request  with  Eileen  B. 
Claussen,  whose  address  appears 
below,  by  December  5, 1985.  The  request 
must  contain  the  information  prescribed 
in  40  CFR  260.20(d). 
ADDRESSES:  Comments  should  be  sent 
to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-562B).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Requests  for  a 
hearing  should  be  addressed  to  Eileen  B. 
Claussen,  Director,  Characterization  and 
Assessment  Division.  Office  of  Solid 


Waste  (WH-562B),  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  20460.  Communications 
should  identify  the  regulatory  docket 
number  "Section  3001 — DeUsting 
Petitions  (6)". 

The  public  docket  for  these  petitions 
(including  the  information  that  was 
requested  but  never  submitted)  is 
located  in  Room  S-212,  U.S. 
Environmental  Protection  Agency,-  401 M 
Street  SW.,  Washington,  DC  20460,  and 
is  available  for  public  viewing  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Mr.  James  A. 
Poppiti,  Office  of  Solid  Waste  (WH- 
562B),  U.S.  &ivironmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  47&-8551. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  16, 1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  nonspecific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  any 
of  the  characteristics  of  hazardous 
wastes  identified  in  Subpart  C  of  Part 
261  [i.e.,  ignitability,  corrosivity, 
reactivity,  and  extraction  procedure  (EP) 
toxicity]  or  meet  the  criteria  for  listing 
contained  in  40  CFR  261.11(a)(2)  or 
261.11(a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility,  which  meets  the  listing 
description,  may  not  be.  For  this  reason, 
40  CFR  260.20  and  260.22  provide  an 
exclusion  procedure,  allowing  persons 
to  demonstrate  that  a  specific  waste 
from  a  particular  generating  facility 
should  not  be  regulated  as  a  hazardous 
waste. 

To  be  excluded,  petitioners  must  show 
that  a  waste  generated  at  their  facility 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed.  (See  40  CFR 
260.22(a)  and  the  background  documents 
for  the  listed  waste.)  In  addition,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  require 
the  Agency  to  consider  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 


listed,  if  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. ' 

In  evaluating  these  petitions,  the 
Agency  first  determines  whether  the 
waste  (for  which  the  petition  was 
submitted)  is  nonhazardous  based  on 
the  criteria  for  which  the  waste  was 
originally  listed,  if  the  Agency  believes 
that  the  waste  is  still  hazardous,  it  will 
propose  to  deny  the  petition.  If. 
however,  the  Agency  agrees  with  the 
petitioner  that  the  waste  is  non- 
hazardous  with  respect  to  the  criteria 
for  which  the  waste  was  hsted,  it  will 
then  evaluate  the  waste  with  respect  to 
any  other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous. 

Throughout  the  course  of  the  Agency's 
review  of  a  petition,  additional  or 
supplemental  information  other  than 
that  which  was  included  in  the  initial 
submission  is  normally  required  to 
enable  the  Agency  to  conduct  a 
complete  and  informed  evaluation  of  the 
petition.  This  information  is  generally 
requested  from  the  petitioning  facility 
through  written  correspondence.  This 
additioQal  information  serves  the 
primary  purpose  of  filling  in  information 
gaps  so  that  a  decision  can  be  made  on 
the  hazardous  or  nonhazardous  nature 
of  the  petitioned  wastes.  The  acquisition 
and  analysis  of  this  additional 
information  by  the  Agency  is  necessary 
before  a  tentative  determination  {i.e..  a 
proposal  to  exclude  or  deny  exclusion) 
can  be  made  on  the  petitioned  wastes. 

Basis  for  Denying  Exclunon  Petitioos 

The  Agency  has  experienced  lengthy 
delays  in  receiving  the  additional 
information  requested  from  petitioning 
facilities.  Most  of  this  additional 
information  has  been  requested  because 
of  the  Hazardous  and  Solid  Waste 
Amendments  [i.e..  the  Agency  now  must 
consider  all  factors,  if  there  is  a 
reasonable  basis  to  believe  that  such 
factors  could  cause  the  waste  to  be 
hazardous).  Such  delays  have  disrupted 
the  continuity  of  the  petition  review 
process  and  have  created  a  l>acklog  of 
petitions  awaiting  review.  In  fact,  many 
persons  have  commented  to  the  Agency 
that  they  believe  the  "delisting  process" 
is  nonexistent.  This  is  not  the  case; 
much  of  the  delay  in  processing  these 
petitions  has  been  caused  by  the 
slowness  of  petitioners  in  submitting  the 


'  In  addition,  residues  from  the  treatment,  storage, 
or  disposal  of  listed  hazardous  wtestes  are  ehgible 
for  exclusion.  The  substantive  standard  for  dehsting 
these  wastes  is  the  same  as  for  excluding  the  listed 
wastes. 
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additional  information.  For  example,  in 
some  instances  the  Agency  has  been 
waiting  for  years  for  petitioners  to 
submit  the  additional  information  and 
still  the  requested  information  has  not 
been  submitted.  We  do  agree  with  the 
commenters,  however,  that  due  to  these 
long  time  delays,  the  delisting  process 
appears  to  take  much  too  long  and 
appears  to  be  inefTicient. 

To  mitigate  the  problems  that  have 
been  created  by  this  situation,  the 
Agency  has  decided  that  if  a  complete 
petition  is  not  submitted  within  a 
reasonable  period  of  time  from  the  date 
that  EPA  first  requests  the  additional 
information,  the  Agency  will  propose  to 
deny  the  petition,  as  incomplete.  The 
Agency  today  is  proposing  to  deny  the 
exclusion  petitions  submitted  by  sixty- 
seven  facilities,  since  they  have  failed  to 
provide  the  additional  information 
requested  within  a  reasonable'  period  of 
time. 

In  all  of  these  cases,  the  Agency  has 
made  a  number  of  requests  for 
information  from  these  facilities.  The 
Agency  made  at  least  two  written 
requests  for  information  indicating  the 
specific  tj'pe  of  information  the 
petitioner  was  to  supply  in  order  for  the 
Agency  to  complete  its  evaluation.  In 
addition,  the  Agency  published  a  notice 
in  the  Federal  Register  of  its  intent  to 
collect  this  information  (49  FR  4802- 
4803,  February  8. 1984).  More 
specificallj': 

•  These  facilities  were  initially 
notified  in  late  1983  or  early  1984  that 
both  Houses  of  Congress  were 
considering  bills  that  would  require  EPA 
to  revise  its  petition  review  procedure  to 
consider  other  factors  (including 
additional  constituents)  before  a 
decision  was  made  to  delist  a  waste. 
Since  both  bills  were  likely  to  place  time 
limitations  on  the  Agency  to  process 
these  petitions,  we  strongly 
recommended  that  the  petitioners 
provide  the  additional  information  as 
soon  as  possible  so  that  the  Agency  had 
sufficient  time  to  process  the  petition; 

•  The  Agency  then  published  a  notice 
in  the  Federal  Register  on  February  8, 
1984  (See  49  FR  4802-1803)  explaining  its 
basis  for  requesting  the  information  and 
what  information  was  required. 

•  These  facilities  were  again  notified 
on  November  26, 1984  that  they  still  had 
outstanding  requests  for  information.  At 
that  time,  the  Agency  again  indicated 
the  specific  type  of  information  that  was 
needed  from  each  petitioner.  The 
Agency  further  explained  in  that 
notification  that  RCRA  had  been 
amended  and  that  the  information 
requested  in  1983  and  1984  was  now 
required  to  process  their  petitions. 


In  all  cases,  the  Agency  has  not  heard 
from  these  petitioners  in  over  a  year  in 
many  cases,  it  has  been  almost  two 
years.  The  Agency  believes  that  we 
have  given  these  petitioners  an 
adequate  period  of  time  to  provide  this 
information.  Since  the  necessary 
information  has  not  been  submitted,  we 
are  proposing  to  deny  these  petitions,  as 
incomplete. 

In  addition,  the  Agency  is  giving 
notice  to  all  petitioners  that  the  Agency 
will  continue  to  deny  other  exclusion 
petitions  (as  incomplete)  if  those 
petitioners  do  not  submit  the  requested 
information  within  a  reasonable  period 
of  time.  Based  on  our  experience,  we 
believe  that  most  petitioners  should  be 
able  to  submit  any  required  additional 
information  within  a  year  from  the  date 
of  EPA's  request.  In  making  this 
decision,  the  Agency  considered  the 
time  it  takes  to  (1)  obtain  representative 
samples  and  (2)  analyze  the  samples. 
Most  petitioners  are  able  to  collect 
representative  samples  of  their  waste 
within  one  month.  Due  to  cold  weather, 
however,  many  facihties  are  not  able  to 
sample  during  winter  months.  The 
Agency,  therefore,  believes  that  six 
months  is  adequate  for  the  collection  of 
representative  samples. 

The  Agency's  experience  with 
analysis  times  during  its  delisting  spot 
check  im)gram  indicates  that  all 
necessary  analyses  and  reports  can  be 
made  within  six  months.  The  Agency 
therefore  believes  that  one  year  for 
providing  additional  information  is 
reasonable. 

Promulgation  of  Today's  Proposal 

Since  the  Agency  is  proposing  to  deny 
these  petitions  as  incomplete,  the 
Agency  iatends  to  make  final  today's 
tentative  decisions  to  deny  these 
petitions,  unless  the  petitioner  provides 
the  necessary  information  during  the 
comment  period  (;.e.,  the  Agency  then 
has  a  complete  petition). 

Petitioners 

EPA  today  proposed  to  deny  the 
following  exclusion  requests: 
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0227 
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Amoco  Oil  Ccxnpany.   Sugar 

CreeK.  MO 
nalaau  Incoiporaled.  Roose- 

vs«.  UT. 
Rarxlal    Textron.    Cir)c<nnati, 

OH 
Amoco  Ot  Company.  Caaper. 

WY 
Monroe      Auto      Equipment. 

Hartwen.  liA. 
Heakin  Can/Oiamond  Intsroa- 

tional  Corp .  Ctnarmati,  OH 


Pebtiooers  No. 


0281. 


0268.. 


029S.. 


0301 .... 
0303..... 


0315.. 


0317. 


0318.... 
0329 


033B.. 


0342 


PaMioners  name 


0345.. 


0349.. 


0350... 


0353.. 


0354. 


0355 


0363 


0370.. 


0372.. 


0373 ..._ 

0377 

0382..-. 


0383.. 


0385... 


0388. 


0397.. 


Texaco  USA.  Pen  Neches, 
TX 

W  H  Plairaf  Co.  inc.  (former- 
ly Tri-City  Ptaters)  Walton, 
IN 

Plan  Saco  LoaieU  Corpora- 
tion, Easley  SC 

AC  Spark  Phjg.  Fknt.  Ml. 

RotMrMon  Incarporaled. 

SpringfieW.  OH 

Digital  Ei^uipment  Corporation 
Oe  Puerto  Hioo.  San 
German,  PR. 

Lindau  Otamicata.  Inc.  Co- 
lumbia. SC 

Sparry  Unraac  BnsMI.  TN. 

Mobay  Chemical  Corporation. 
New  MartmEville.  W.Va. 

Okn  Corporation.  Nogara 
Falls.  NY 

Arco  Petroleum  Products  Co., 
Houston.  TX 

Combustion  Engineering.  In- 
coipoialed.   Norcroas.  GA. 

Hess  Oil  Vir^n  Island  Corpo- 
ration. St  Croix.  VI 

General  Motors  Corporation. 
McCook.  Ml 

Oow  Chamicaf  Con^iany.  Indi- 
anapolis. IN 

General   Motors  Corporation. 


0398.. 


0403., 


0407.. 


0412 

0417 


0418.. 


0421. 


0426.. 


0433.. 


0436.. 


0441. 


0447. 


0448. 
0452., 


Ganeral     Electric     Company,        0453.... 

Columbw.  MD 
Amoco  Oil  Company.  WWing.        0458  ... 


0466.. 


0489.. 


0480., 


0481 ... 


0483 


0484.. 


Exxon    Company.    USA    Bil- 
lings. MT 
Ravtwstoa  Manhattan,   North 

Charleston.  SC. 
General   Motors  Corporation, 

Wan  en.  OH. 
Gensrat   Motors   Corporatton, 

Atlanta.  GA. 
Merch  4  Co  .  Inc  .  Flkton.  VA. 
Merch  8  Go  .  Inc..  Elklon,  VA. 
Sun   Retimrtg  arxl   Markabng 

Company,  Toledo.  OH. 
Koch      Reining      Company. 

Corpus  Chnsli.  TX. 
Ashlarx)  Petroleum  Company, 

Canton,  OH. 
Chevrolet  FkU  Manutacturing 

Complex.  Flinc  Mi. 
Beech  Aircrafl  Corp  ,  Boulder, 

00. 
US.  Brass.  Plana  TX. 
General     Electnc     Protective 

Oewce.  Inc  ,  Humacrja,.  PR 
Navaio  Refimng  Company,  Ar 

ts&ia.NM. 
Chem-Clear.  Chicago.  IL 
SK  Handtod  Corporation  (for 

merty    Orssser    Industries), 

Oefinance,  OH 
Franklm  Electric,  Jacksonville 

AR 
Exxon    Company    USA,    Bil 

bngs,  MT 
Sigmor     Reining     Company. 

Three  Rivers.  TX 
Cleaners    Hanger    Company. 

Jacksonville.  FL 
La  Valley   Industrial   Plastics, 

Inc..  Varxxjuver.  WA 
Murphay  04  Corporation.  Su- 

penor.  Wl. 
Conoco    Incorporated.    Com- 
merce CSly.  CO 
lAsversal  Nolin,  Conway.  AR 
Manin  Electronics.  Incorporat- 
ed, Perry,  FL 
Texaco      Inoorporatad,      EL 

PaaaTX 
Standard  Oil  Company,  Lima, 

OM. 
Brunswick    Corporation.    Still- 

waler,  OK. 
Standard       Oil       Con'^any, 

OregoaOH 
Eaton    Corporation.     Athens, 

AL 
Husky    Oi    Oompwiy     Chey- 

ei¥ie.  WY 
Pertection    Plating    Company, 

Elk  Grove  VHaga,  IL 
General  Motors  Corporakon, 

DetioH.  Ml. 
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Pa«Mlonar«  nwn* 

0486 _.. 

0467 

0493 .„ 

0503.. 

0525 

Union  Oil  Cotnpany  o(  Califor- 
nia. N«der1and.  TX. 

Husky  Oi  Con«Mny.  Cody. 
Wy. 

Anwhcan  Petrofina  Company 
o<  Texas.  Port  Arthur,  TX. 

YabucxM  Sun  CM  Corrvany, 
Yabocoa,P«. 

Tele<yp«  Corporation,  UtUa 
Rock-AR. 

La  Gkina  OH  and  Gas  Com- 
pany. Tylar,  TX. 

Stantoy  Tools,  FowlerviOe.  Ml. 

Kawneer  Company  Inc.. 
Spnngdate,  AR. 

Texas  ktslrumems.  Incorpo- 
ratad.  Houston.  TX. 

Chevron  U.S.A.,  Inc.  Kenai, 
AK. 

0530. 

"**i , 

oS 

0551 

0552.. 

Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal,  which  would 
deny  the  exclusion  petitions  submitted 
by  certain  facilities,  is  not  major.  It 
would  not  increase  the  existing  overall 
costs  and  economic  impact  of  EPA's 
hazardous  waste  management  system. 
These  wastes  simply  would  remain 
subject  to  the  hazardous  waste 
regulations. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  signiRcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities,  since  its  effect  will  not  increase 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  proposed  regulation  will 
not  have  a  signihcant  economic  impact 
on  a  substantial  munber  of  small 
entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 
Dated:  November  13, 1985. 
J.  Winston  Porter. 

Assistant  Administrator,  Office  of  Solid 

Waste  and  Emergency  Response. 

(FR  Doc.  85-27680  Filed  11-19-85;  8  45  am] 

BtUJNG  CODE  6SM-60-M 


40  CFR  Part  716 

P-Tert-Butylbenzoic  Acid,  P-Tert> 
Butyttoluene,  P-Tert- 
Butytbenzaldehyde;  Proposed 
Reporting  and  Recordkeeping 
Requirements  and  Health  and  Safety 
Data  Reporting 

Correction 

In  FR  Doc.  85-26616  beginning  on  page 
46309  in  the  issue  of  Thursday. 
November  7. 1985,  make  the  following 
correction  on  page  46315:  In  the  second 
column,  in  S  716.17{a)(14).  in  the  first 
line,  delete  "December  23, 1985". 
BiLLMa  cooe  1S0S-01-«  ' 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart67 

[CC  Dockst  No.  7»-72;  CC  Docket  Na  M- 

286] 

MTS  and  WATS  Market  Structure 

agency:  Federal  Communications 
Commission. 

action:  Recommendatioii  to  the 
Commission. 

summary:  In  general  terms,  the  Federal- 
State  Joint  Board  recommends:  (1)  That 
equal  access  costs  be  defined,  for 
separations  purposes,  to  include  only 
initial  incremental  presubscription  costs, 
and  initial  incremental  expenditures  for 
hardware  and  software  related  directly 
to  the  provision  of  equal  access  which 
would  not  be  required  to  upgrade  the 
switching  capabilities  of  the  office 
involved  absent  the  provision  of  equal 
access;  (2)  that  equal  access  costs,  as 
defined  above,  be  allocated  between  the 
interstate  and  intrastate  and 
jurisdictions  on  the  basis  of  relative 
equal  access  minutes  of  use;  and  93)  that 
expenditures  for  network 
reconfigiu-ation  be  allocated  pursuant  to 
the  existing  separations  procedures.  The 
Joint  Board  further  recommends  that  the 
equal  access  category  be  limited  to  the 
costs  of  converting  offices  which  serve 
competitive  interexchange  carriers  or 
with  regards  to  which  there  has  been  a 
bona  fide  request  for  conversion  to 
equal  access.  This  recommendation  will 
facilitate  Commission  action  adopting 
appropriate  separations  procedures  for 
the  allocation  of  costs  associated  with 
implementing  equal  access  to  the  local 
exchange  and  network  reconfiguration. 
Appropriate  separations  procedures  will 
ensure  that  these  costs  are  recovered 
from  the  approriate  state  and  interstate 
subscribers. 


address:  Federal  Communication 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Lee  O'Connell  or  Claudia  Pabo  at 
(202)  632-6363. 

In  the  matter  of  MTS  and  WATS  maricet 
structure,  amendment  of  Part  67  of  the 
commission's  rules  and  estabUshment  of  a 
joint  board  (CC  Docket  No.  76-72,  CC  Docket 
No.  60-286). 

Reconunended  Dedsioo  and  Order 

Adopted:  )uly  12. 1965. 

Released:  October  8. 1965. 

By  the  Federal-State  Joint  Board. 

1.  Introduction 

1.  The  Federal-State  Joint  Board 
hereby  presents  its  recommendations 
concerning  the  separations  treatment  of 
equal  access  and  network 
reconfigivation  costs.  In  general  terms, 
we  recommend:  (1)  that  equal  access 
costs  be  defined,  for  separations 
purposes,  to  include  only  initial 
incremental  presubscription  costs,'  and 
initial  incremental  expenditures  for 
hardware  and  software  related  directly 
to  the  provision  of  equal  access  which 
would  not  be  required  to  upgrade  the 
switching  capabilities  of  the  office 
involved  absent  the  provision  of  equal 
access;  (2)  that  equal  access  costs,  as 
defined  above,  be  allocated  between  the 
interestate  and  intrastate  jurisdictions 
on  the  basis  of  relative  equal  access 
minutes  of  use;  and  (3)  that  expenditures 
for  network  reconfiguration  be  allocated 
pursuant  to  the  existing  separations 
procedures.  We  further  recommend  that 
the  equal  access  category  be  limited  to 
the  costs  of  converting  offices  which 
serve  competitive  interexchange  carriers 
or  where  there  has  been  a  bona  fide 
request  for  conversion  to  equal  access. 

n.  Baclcground 

2.  The  expenditures  for 
implementation  of  equal  access  and 
network  reconfiguration  can  be  traced 
to  the  Modification  of  Final  Judgment 
(MFJ)  in  United  States  v.  American  Tel. 
and  Tel.  Co.,  552  F.  Supp.  131  (D.D.C. 
1982),  affdsub  nam.  Maryland  \.  United 
States.  460  U.S.  1001  (1983).«  After 


■  Initial  presubscription  costs  associated  with 
conversion  of  end  oiTices  to  equal  access  will  l>e 
included  in  the  equal  access  cost  category. 
Subsequent  presubscription  coats  will  not.  See 
footnote  39,  infra.  Expenditures  for  equal  access 
related  software  and  hardware  not  associated  with 
the  initial  conversion  to  equal  access  will  also  be 
excluded  from  the  separate  equal  access  category. 

*  The  MFJ  imposes  certain  equal  access 
requirements  on  the  Bell  Operating  Companies 
(BOCs).  GTE  is  required  to  Implement  equal  access 
pursuant  to  a  consent  decree  entered  into  with  the 
Department  of  Justice  to  settle  an  antitrust 

Continued 
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presentation  of  most  of  the  AT&T 
defense  during  the  trial,  the  parties 
announced  on  January  8, 1982,  that  they 
had  reached  agreement  on  a  proposed 
Consent  Decree,'  which  provided  for  a 
major  restructuring  of  the  Bell  System. 
Section  I  of  the  Decree  provided  for  the 
separation  within  the  BOCs  of  all 
facilities,  personnel  and  books  of 
account  relating  to  "exchange 
telecommunications"  or  "exchange 
access  functions"  and  those  relating  to 
other  functions  [e.g.,  interexchange 
functions  and  the  provision  of  customer 
premises  equipment  to  the  public). 
Ownership  of  the  separated  portions  of 
the  BOCs  providing  exchange 
telecommunications  and  access  services 
was  to  be  transferred  from  AT&T  to  the 
shareholders  of  AT&T  * 

3.  Section  11  of  the  Decree  imposed 
various  rquirements  on  the  divested 
operating  companies.  One  of  the  most 
important  of  these  was  the  requirement 
that  each  operating  company  provide,  to 
all  interexchange  carriers,  exchange 
access  on  an  unbundled,  tariffed  basis 
that  is  "equal  in  type,  quality  and  price 
to  that  provided  to  AT&T  and  its 
affiliates."  '  The  Decree  established  a 
schedule  for  the  implementation  of 
equal  access,  providing  that  it  must  be 
available  at  end  offices  serving  one- 
third  of  the  BOG  exchange  access  lines 
by  September  1. 1985.  and  must  be 
furnished  at  all  end  offices  "upon  bona 
fide  request"  by  an  interexchange 
carrier  by  September  1. 1986.» 

4.  The  Consent  Decree  requirement 
that  AT&T  and  the  BOCs  separate 
personnel,  assets,  and  facilities  relating 
to  exchange  functions  from  those 
relating  to  interexchange  and  other 
functions  necessitated  a  determination 
of  boundaries  for  each  exchange  area. 
Since  the  Decree  definition  of 
"exchange"  was  somewhat  different 
from  the  traditional  regulatory 
definition,  the  parties  and  the  court 
referred  to  these  Decree-defined  areas 
as  "Local  Access  and  Transport  Areas" 


challenge  related  to  il»  acquisilion  of  Sprint.  United 
Stales  V.  CTE Corp..  603  F.  Supp. 730 (D  DC.  1984). 
Olhef  indcpendeat  teiephonc  companie*  are 
required  to  unplement  equal  access  in  certain  end 
offices  pursuant  to  an  PCC  Order  in  AfTS  and 
WATSMarkel  Structure.  CC  Docket  No.  7ft-72. 
Ptiase  111.  Report  and  Order.  50  Fed.  Reg.  15547 
(April  19, 1985). 

'  The  Decree,  as  amended,  is  reprinted  in  the 
Dislncl  Court's  opinion  entering  the  Decree.  SS2  F. 
Supp.  at  22a 

*  The  Decree  provided  that  after  divestiture. 
AT*T  wotild  be  prohibited  from  acquiring  the  stock 
or  assets  of  any  BOC  (For  purposes  of  the  Deere. 
the  BOCs  include  only  the  wholly-owned  operating 
companies.  AT4T  was  not  required  to  divest  its 
holdings  in  Qncinnati  Bell  Telephone  Co.  or 
Soulbem  New  England  Telepbone  Co.). 

'  552  F.  Supp.  at  232-0. 

*ld. 


or  "LATAs".  In  Octobr  1982.  AT&T  and 
the  BOCs  filed  an  application  with  the 
court  for  approval  of  the  proposed 
LATAs.'  In  an  April  20, 1983,  opinion, 
the  court  tentatively  approved  the 
division  of  all  Bell  territory  in  the  United 
States  into  "Local  Access  and  Transport 
Areas"  •  which  marked  the  boundaris 
beyond  which  a  Bell  Operating 
Company  could  not  carry  telephone 
traffic* 

5.  In  an  opinion  dated  July  6. 1983.  the 
court  ruled  on  the  remaining  issues  with 
respect  to  the  plan  of  reorganization, 
including  three  primary  questions 
relating  to  equal  access:  (1)  What  does 
"equal"  mean;  (2)  which  switches  should 
be  used  for  access  arrangements;  and  (3) 
how  should  the  Operating  Companies 
recover  the  costs  of  implementing  equal 
access  and  reconfiguring  the  local 
networks  to  conform  to  LATA 
boundaries?  '°  First,  the  court  accepted 
the  Operating  Companies'  definition  of 
equal  access  as  access  whose  overall 
quality  in  a  particular  area  is  equal 
within  a  reasonable  range  to  that  which 
is  applicable  to  all  carriers,  stating  that 
it  would  not  insist  on  absolute  technical 
equality.*  >  The  court  also  assigned  the 


''  The  proposal  provided  for  the  establishment  of 
161  LATAs.  A  numt>er  of  states  were  configured  as 
one  LATA,  wiiile  fifteen  LATAs  were  proposed  for 
the  state  of  Texas. 

»  as.  V.  Western  Electric  Co..  lac  960  F.  Supp. 
gso  (DiXC  ISttS). 

'  The  court  noted  that  the  major  issue  raised  by 
interested. persons  had  been  the  relative  size  of  the 
proposed  lATAs.  The  court  concluded  that  small 
LATAs  would  lend  to  favor  interexchange  carriers 
because  the  BOCs.  which  cannot  provide 
inlerLATA  service,  would  be  confined  to  serving 
smaller  areas.  Large  LATAs.  oo  (he  other  hand, 
would  benefit  both  the  BOCs  (because  they  would 
have  a  larger  ser\ice  area)  and.  to  some  extent,  the 
interexchange  carriers  (l>ecau8e  they  would  need  to 
establish  fewer  points  of  presence).  In  large  part, 
because  of  concerns  over  the  viability  of  the  BOCs 
after  divestiture,  the  court  rejected  the  argument 
that  the  LATAs  were  too  lai^e  and  should  be 
reconfigured  to  be  coextensive  with  local  calling 
areas.  At  that  time,  the  court  expressed  concern  that 
with  the  estabhahnient  of  large  lATAs  Uie  BOCs 
might  block  competition  for  intniLATA  service 
through  discrinunatory  access  provisions.  The  court 
noted  that  several  interveners  argued  that  it  would 
be  impossible  for  competition  to  develop  for  this 
intraLATA  traffic  if  the  interexchange  carriers  were 
not  guaranteed  equal  access  with  respect  thereto.  In 
order  to  open  intraLATA  toll  markets  to 
competition,  the  court  decided  to  require  the  BOCs 
to  provide  equal  access  for  intraLATA  services 
provided  competition  is  authorized  in  this  area  by 
state  regulatory  authorities.  The  Court  explicitly 
stated  that  while  the  BOCs  could  not  provide 
interLATA  services,  the  interexchange  carriers  were 
not  prohibited  from  engaging  in  intraLATA  services. 

'"  U.S.  V.  Western  Electric  Co.,  Inc.  566  F.  Supp. 
1057  (D.D.C.).  off  d  sub  nam..  California  v.  United 
Stoles.  104  S.  C(.  542  (1963). 

' '  Id.  at  1063  (D.D.C.  1983). 


Bell  System's  assets  according  to  the 
function  they  performed.**  In  addition, 
the  court  stated  that  although  the 
primary  responsibility  for  offering  equal 
access  lay  with  the  BOCs,  AT&T  had  a 
significant  responsibility  to  ensure  that 
the  BOCs  were  left  in  a  position  to  do 
so.  In  part  because  the  BOCs  would 
have  to  undertake  substantial  new 
construction  to  implement  equal  access, 
the  court  required  AT&T  to  guarantee 
recovery  of  equal  access  costs  and 
network  reconfiguration  costs  **  related 
to  altering  the  local  networks  to  conform 
to  the  LATA  boundaries.  The  court 
required  that  the  Operating  Companies 
keep  records  to  isolate  those  expenses 
incurred  solely  for  equal  access  and 
network  reconfiguration. 

6.  AT&T  subsequently  asked  for 
partial  reconsideration  of  the  court's 
July  8. 1983  opinion,  requesting  that  it 
delete  the  requirement  that  AT&T 
guarantee  recovery  of  the  BOCs'  costs  of 
providing  equal  access  and 
reconfiguring  the  network  to  conform  to 
the  LATAs.  The  court  denied  AT&Ts 
request  to  delete  the  requirement 
altogether,  but  stated  that  AT&T's 
guarantee  obligation  would  be 
discharged  to  the  extent  that;  (1)  The 
Operating  Companies  fail  annually  to 
file  carrier  access  tariffs  designed  to 
recou|)  any  then  unrecovered  equal 
access  and  network  reconfiguration 
costs  by  January  1. 1994;  ot  (2)  any 
regulatory  commission  by  its  failure  to 
permit  such  tariffs  to  take  effect  or  its 
regulatory  requirements  for  depreciation 
of  equal  access  and  network 
reconfiguration  investment  causes  any 
portion  of  the  investment  not  be  to 
recognized  as  a  cost  of  ratemaking  in 
periods  prior  to  January  1,  1994.  The 
court  also  made  it  clear  that,  to  the 
extent  network  reconfiguration  costs 
relate  to  the  BOCs'  provision  of  other 
services,  such  as  intraLATA  toll,  the 
BOCs  would  be  required  to  include  such 
costs  in  tarings  for  those  services,  and 
any  costs  thus  recovered  would  count 
toward  the  reimbursement  of  the  BOCs' 
cost  of  network  reconfiguration.'* 


"  Those  assets  performing  exchange  and 
exchange  access  functions  were  assigned  to  the 
BOCs.  Those  perfprming  interexchange  functions 
were  assigned  to  AT&T  and  its  affiliates.  In  most 
cases  the  assignment  to  ATftT  included  the  state  of 
the  art  No.  4  ESS  switches.  For  the  20  percent  of  the 
Bell  Systems  assets  that  performed  multiple 
functions,  providing  both  exchange  and 
interexchange  services,  the  court  accepted  a 
government  proposed  predominant  use  test. 

"The court  stated  that  ATaT  will  t>e  responsible 
for  reimbursing  the  Operating  Companies  in  the 
amount  of  any  remaining  deficit  by  (anuary  1. 1964. 
with  a  preliminary  accounting  to  take  place  at  the 
close  of  the  construction  program  or  January  1, 1989. 
whichever  is  eariier.  569  F.  Supp.  at  1068. 1128. 

'«  569  F.  Supp.  at  1124-28. 


7.  On  March  1. 1983,  ATftT  and 
certain  Bell  Operating  Companies  filed  a 
consolidated  application  for 
authorization  under  Sections  214  and 
31(Hd)  of  the  Communications  Act  47 
U.S.C.  214  &  310(d),  for  transfers  of 
facilities  necessary  to  implement  the 
MFJ.  "  On  December  13. 1983,  the 
Commission  conditionally  granted  the 
consolidated  application.  Memorandum 
Opinion,  Order  and  Authorization. 
A  T&T  Co.  (Divestiture  Section  214 
Order).  96  FCC  2d  18  (19B3).  modified,  98 
FCC  2d  141  (1984).  In  its  Order,  the 
Commission  concluded  that  divestiture, 
as  implemented  by  the  transfers  of 
facilities  set  forth  in  the  application, 
was  likely  to  be  in  the  public  interest.'" 


"  Tke  application  divided  the  estimated  facility- 
related  costs  of  diventutiire  into  two  categories:  (1) 
Costs  incurred  for  the  provision  of  equal  access;  and 
(2)  costs  incurred  for  network  reconfiguration.  The 
costs  that  were  estimated  in  the  application  at 
necessary  for  implementing  the  equal  access 
provisions  of  (he  MFj  were  based  on  the  operating 
co.'npunies'  plans  for  equal  access  as  of  early  1983. 
These  estimates  for  costs  associated  with  the 
provision  of  equal  access  included  the  costs  of:  (1) 
deploying  additional  carrier  access  features  such  as 
dialing  and  signaling  capabilities;  (2]  upgrading 
existing  tandem  switching  systems  and  installing 
new  landems:  (3)  installing  additional  trunking;  and 
(4)  equipping  end  office  and  access  tandems  with 
call  recording  capability.  Of  the  cost*  so  identifled. 
the  majority  stemmed  from  the  reconfiguration  and 
reprogramming  of  existing  switches  to  provide  the 
OCCs  with  the  special  features  that  were  then 
available  only  to  AT&T  and  the  intrasute  toll 
operations  of  the  BOCs,  the  upgrading  of  tandem 
switches,  the  installation  of  new  tandem  switches 
and  the  addition  of  trunWing  facilities.  In  their 
discussion  of  these  equal  access  related  costs,  the 
applicants  stated  that  a  "substantial  portion" 
(estimated  at  over  a  billion  dollars)  of  these  costs 
would  have  been  Incurred  even  without  the  Consent 
Decrea.  The  applicants  explained  that  prior  to  the 
Decree.  AT&T  had  planned  and  begun  projects 
designed  to  provide  the  OCCs  with  improved 
interconnection. 

"  The  Commission  stated  that  competition  was 
likely  to  increase  as  a  result  of  diverstiture,  and  that 
this  would  lead  to  generally  lower  prices  for 
ratepayers,  increased  technological  advances,  an 
increase  in  the  type  and  number  of  services 
available,  and  an  industry  structure  that  is  more 
re.ipnnsive  to  consumer  needs.  96  FCC  2d  at  47-8. 

In  the  Diveratilure  Section  214  Order,  the 
Commission  also  considered  the  costs  of 
implementing  diverstiture  and  found  that  certain 
administrative  costs  had  little  relationship  to  the 
provision  of  common  carrier  service  and  appeared 
to  provide  no  direct  benefit  to  ratepayers.  The 
Commission  conditioned  the  grant  upon  the 
companies  including  any  divestiture-related 
administrative  costs  in  Accoimt  323,  Miscellaneous 
Income  Charges,  a  "below-the-line"  account.  The 
Commission  expressed  particular  concern  about  the 
costs  incurred  for  network  reconfiguration,  and 
conditioned  the  grant  of  the  consolidated 
application  upon  the  carriers  including  network 
reconfiguration  costs  in  Account  103.  Miscellaneous 
Physical  Property,  or  Account  323.  Miscellaneous 
Income  Charges,  but  expressly  stated  that  the 
carriers  would  be  allowed  to  seek  to  justify  the 
inclusion  of  these  costs  in  their  interstate  rates. 

After  divestiture  occured  on  January  1, 1964, 
ATaT  and  all  of  the  BOCs  sought  reconsideration 
and  deletion  of  the  conditions  requiring  that  the 
companies  identify  any  divestiture-related 


The  Commission  conditioned  the  grant 
of  the  application  upon  AT&T  and  the 
regional  Bell  holding  companies  filing 
certain  information  and  periodic  reports 
with  the  Commission." 

8.  On  January  30  and  31, 1984.  AT&T 
and  the  BOCs,  respectively,  filed  with 
the  court  their  proposed  accounting 
systems  for  isolating  equal  access  and 
network  reconfiguration  costs  and 
determiiiing  whether  they  have  been 
recovered.  •■  The  BOCs  had  previously 
presented  their  accountiDg  plan  (which 
relied  on  the  use  of  a  single  account  to 
record  all  equal  access  costs)  to  the 
Chief,  Common  Carrier  Bureau, 
requesting  FCC  conciurence  in  the 
plan.>^  The  Commission's  Common 
Carrier  Bureau  provided  interested 
parties  with  an  opportunity  to  comment 
on  the  BOC's  proposed  accounting 
plan.***  In  a  September  24, 1984.  letter  to 


administrative  and  network  reconifguration  costs 
and  include  them  in  Account  323,  or  Account  103. 
The  Commission  modified  the  rate  related 
conditions  to  require  that  the  companies  separately 
Identify  administrative  and  network  reconfiguration 
costs  and  submit  quarterly  reports  to  the 
Commission  detailing  the  costs  incurred.  The 
Commission  also  concluded  that  it  would  be  more 
appropriate  to  determine  whether  to  allow  recovery 
of  the  administrative  and  network  reconfiguration 
costs  from  ratepayers  through  the  tariff  process. 
Memorandum  Opinion  and  Order,  A  T6'T  Co..  98 
FCC  2d  14]  (1964). 

"  The  reports  included  the  following  information: 
(1)  Copies  of  equal  access  plans  which  the  operating 
companies  were  required  to  file  with  the 
Department  of  ]astic«  pursuant  to  Section  11  (c)  of 
the  MF):  (2)  estimates  of  the  cost  of  implementing 
the  plans,  the  cost  of  implementing  any  other  plan 
considered  and  an  analysis  of  why  the  plan  was 
chosen:  and  (3)  for  any  new  facility  to  be  used  for 
the  provision  of  equal  access,  information  on 
whether  the  facility  will  be  used  for-eny  other 
purpose,  a  description  of  such  other  purpose  and  an 
estimate  of  the  percentage  of  the  facility's  capacity 
that  will  be  used  for  equal  access  purposes.  The 
Commission  also  required  each  operating  company 
to  file  semi-annual  reports  beginning  in  1985  on  the 
progress  made  in  providing  equal  access,  including 
a  detailed  analysis  of  the  number,  location  and  type 
of  offices  from  which  which  equal  interconnection  is 
available  and  the  costs  actually  incurred  to  plan 
and  implement  equal  access. 

"  The  BOCs  and  AT&T  were  not  able  to  reach 
agreement  regarding  the  cost  elements  to  be 
included  in  these  procedures  and  filed  their 
proposals  after  the  original  deadline  of  January  1, 
1984.  AT&T  Memorandum  Concerning  the 
Accounting  Method  for  Identifying  and  Tracking  the 
Recovery  of  Network  Reconfiguration  Costs,  at  page 

2,  dated  January  30. 1964.  Memorandum  of  the  Bell 
Operating  Companies  Concerning  Procedures  for 
Identifying  and  Accounting  for  Equal  Access  and 
Network  Reconfiguration  Costs,  at  page  1.  footnote 

3,  dated  January  31, 1984.  United  States  V.  ATSrT, 
No.  82-0192  (D.D.CI. 

'  *  The  account  proposed  by  the  BOCs  was 
Account  139.  "Other  Deferred  Charges."  See  Letter 
from  A.G.  Collins,  Jr.,  Vice-President.  Central 
Services  Organization  (now  Bell  Communications 
Research)  to  Jack  D.  Smith.  Chief.  Common  Carrier 
Bureau  (liecember  23, 1983). 

*"  Public  Notice.  "Accounting  Plan  for  Equal 
Access  and  Network  Reconfiguration  Costs  and 
Revenues,"  Mimeo  No.  2414  (February  14, 1984). 


Bell  Communications  Research,  the 
Chief,  Common  Carrier  Bureau,  stated 
that  the  Commission  could  not  approve 
the  proposed  BOC  accounting  plan 
unless  it  was  modified  to  address  a 
number  of  concerns  related  to  departure 
from  normal  Commission  accounting 
practices  and  procedures.  The  letter  also 
stated  that  the  BOC's  objectives  could 
be  accomplished  by  using  subaccounts 
of  the  nommal  operating  plant  and 
expense  accounts  and  by  establishing 
an  appropriate  allocation  factor  to 
separate  these  costs  between  the 
interstate  and  intrastate  jurisdictions. 
The  letter  proposed  that  an  interim 
allocation  factor  based  on  "toll  minutes 
of  use"  be  used  until  the  joint  Board 
established  a  permanent  allocation 
factor. 

9.  On  December  la  1984,  New  York 
Telephone  and  New  England  Telephone 
(NYNEX)  filed  tariff  revisions  providing 
for  a  new  rate  element  to  recover  equal 
access  and  network  reconfiguration 
costs.  After  reviewing  the  pleadings 
filed  in  response  to  the  proposed  tariffs 
and  meeting  with  Common  Carrier 
Bureau  staff  members,  NYNEX  modified 
its  original  tariff  filing.  The  revised  tariff 
provisions  provided  for  a  flat  monthly 
charge  per  access  line,  amortization  of 
equal  access  costs  over  an  eight-year 
period,  with  the  unamortized  portion  to 
earn  no  more  than  a  12.75  percent  rate 
of  return,  removal  of  network 
reconfiguration  costs  from  the  revenue 
requirement,  and  interim  measures  for 
the  allocation  of  equal  access  costs 
based  on  toll  minutes  of  use.  On 
February  14. 1985,  the  Common  Carrier 
Bureau  allowed  the  tariffs  to  become 
effective,  but,  due  to  the  inadequacy  of 
the  cost  support  materials,  imposed  an 
accounting  order  and  instituted  an 
investigation.**  On  March  27, 1985,  the 
Bureau  allowed  a  Bell  Atlantic  tariff  for 
the  recovery  of  equal  access  costs  to  go 
into  effect,**  subject  to  an  accounting 
order.  Investigation  of  the  Bell  Atlantic 
filing  was  consolidated  with  that  of  the 
similar  NYNEX  tariff  filing  in  CC  Docket 
No.  85-93.  The  Bureau  subsequently 
granted  waivers  allowing  additional 
exchaiige  carriers  to  file  tariff  provisions 
consistent  with  the  requirements 
established  in  the  NYNEX  and  Bell 
Atlantic  Orders."  The  Bureau  imposed 


' '  Order,  New  England  and  New  York  Telephone 
Companies.  Mimeo  No.  2838,  released  February  20. 
1985. 

"  Order,  Chesapeake  and  Potomac  Telephone 
Companies.  New  Jersey  Telephone  Company,  and 
Bell  Telephone  Company  o(  Pennsylvania.  Mimeo 
No:  357S.  released  April  3. 1S85. 

"  On  May  31. 1965.  the  Commission  allowed 
tariff  revisions  filed  by  BellSouth  to  become 

Continued 
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an  accounting  order  on  each  of  the 
carriers  filing  separate  equal  access  cost 
recovery  elements  and  stated  that  it 
would  address  the  specific  issues  raised 
by  these  tariff  filings  in  the  investigation 
to  take  place  in  CC  Docket  No.  85-93 
after  Commission  action  on  the  Joint 
Board  recommendation  concerning  the 
separations  treatment  of  equal  access 
costs. 

III.  Comments  on  Equal  Access  and 
Networic  Reconfiguration 

10.  On  April  11. 1984,  the  Joint  Board 
issued  an  Order  Inviting  Comments 
requesting  comments  on  a  number  of 
separations  issues  including  the 
allocation  of  equal  access  and  network 
reconfiguration  costs  (EANR).**  In  that 
Order,  we  also  asked  the  Bell  Operating 
Companies  and  other  exchange  carriers 
to  provide  us  with  estimates  of  the  equal 
access  and  network  reconfiguration 
costs  which  they  expected  to  incur, 
broken  out  to  show  the  amount  for  each 
relevant  separations  category.  Sixteen 
parties  filed  comments  or  replies  in 
response  to  the  Order  Inviting 
Comments.  Most  of  the  parties 
commenting  on  the  equal  access  and 
network  reconfiguration  methodology 
advocated  some  form  of  relative  use  as 
the  fundamental  separations  principle. 
The  BOCs,  the  independent  local 
exchange  companies  and  the  state 
commissions  generally  supported  an 
allocation  factor  based  on  access 
minutes  of  use,**  with  none  of  these 


effective.  Order.  Southern  Bell  and  South  Central 
Bell  Telephone  Companies.  Mimeo  No.  5016. 
released  June  11. 1985.  On  June  28, 1985,  the 
Commission  allowed  tariff  revisions  filed  by 
Mountain  Bell  to  t>ecome  effective.  Order.  Mountain 
Bell  Telephone  Company.  Mimeo  No.  5548,  released 
July  3. 1985.  On  July  31, 1985.  the  Bureau  allowed 
tariff  revisions  filed  by  Southwestern  Bell  to 
become  effective.  Order.  Southwestern  Bell 
Telephone  Company.  Mimeo  No.  6158.  released 
August  6, 1985.  The  Bureau  also  granted  the 
necessary  waivers  to  permit  Southwestern  Bell. 
Mountain  Bell,  Pacific  Northwest  Bell.  Cincinnati 
Bell.  BellSouth,  and  Ameritech  to  file  separate  equal 
access  cost  recovery  rate  elements  in  the  pending 
1985  Annual  Access  Charge  Tariffs,  scheduled  to 
become  effective  October  1. 1985.  See  Memorandum 
Opinion  and  Order.  Petitions  for  Waiver 
Concerning  1985  Annual  Access  Tariff  Filings. 
Mimeo  No.  5007,  released  June  7,  1985. 

»♦  CC  Docket  No.  80-286,  49  FR  18746  (May  2. 
1964). 

"  Undef  this  approach,  the  allocation  of  equal 
access  and  network  reconfiguration  costs  would  be 
based  on  the  relative  jurisdictional  ratio  of 
interstate  access  minutes  of  use  to  total  access 
minutes  of  use.  Access  minutes  of  use  would 
include  the  total  originating  and  terminating  access 
minutes  of  use  for  the  following:  (1)  Interstate 
corridor  traffic:  (2)  interstate  inlerLATA  traffic  (3) 
intrastate  interI.ATA  traffic;  and  (4)  intrastate 
intraLATA  traffic  excluding  BOC  intralJ\TA 
traffic 


costs  apportioned  to  local  exchange 
operations.CP  National  and  the 
Kentucky  Public  Service  Commission 
argued  that  all  of  these  costs  should  be 
allocated  to  the  interstate  jurisdiction 
unless  intrastate  competition  is 
permitted.  AT*T  argued  that  the 
expenditures  incurred  to  implement 
equal  access  and  reconfigure  the  BOCs" 
networks  would  benefit  both  interstate 
and  intrastate  services,  including 
intraLATA  toll  and  exchange  services. 
AT&T  supported  the  allocation  of  equal 
access  costs  on  the  basis  of  toll  minutes 
of  use.**  with  the  allocation  of  networic 
reconfiguration  costs  based  on  existing 
separations  procedures. 

11.  Subsequently,  a  number  of  parties 
filed  out-of-period  supplemental 
comments  on  the  equal  access  and 
network  reconfiguration  issues  before 
the  Joint  Board.  Southwestern  Bell,  and 
Pacific  and  Nevada  Bell  (Pacific)  filed 
supplemental  comments  on  December 
21, 1984.  as  did  BellSouth  on  January  18, 
1985,  addressing  certain  changed  factual 
circumstances  related  to  the 
jurisdictional  allocation  of  equal  access 
costs,  *^  but  they  continued  to  support 
relative  access'minutes  of  use  as  the 
allocation  factor.  On  January  4, 1985, 
AT&T  filed  an  opposition  in  which  it 
disputed  the  desirability  of  allocating 
these  costs  based  on  relative  access 
minutes  of  use.  Southwestern  Bell, 
Pacific,  and  NYNEX  filed  replies  to  the 
opposition  to  which  Bell  Atlantic 
replied.  On  February  7^  1985,  Bell 
Atlantic  filed  a  petition  concerning  the 
recovery  of  EANR  costs,  and.  at  the 
same  time,  filed  supplemental  comments 
on  the  separations  treatment  of  EANR 
costs.  AT&T  filed  an  opposition  to 
which  Bell  Atlantic  replied. 
Southwestern  Bell  also  filed  reply 
commentr  supporting  Bell  Atlantic.  On 
March  8, 1985,  the  Vermont  Public 
Service  Board  filed  supplemental 
comments  on  the  jurisdictional 
separations  treatment  of  equal  access 
costs  in  which  it  reviewed  cost 
estimates  for  the  conversion  of 
Vermont's  largest  exchange,  and  urged 
adoption  of  relative  access  minutes  of 
use  as  the  proper  allocation  factor.** 


'*  Under  this  approach,  equal  access  would  be 
allocated  based  upon  the  relative  iurisdictional  ratio 
of  interstate  toll  minutes  of  use  to  total  toll  minutes 
of  use.  Toll  minutes  of  use  would  include:  (1) 
Interstate  corridor  traffic:  (2)  interstate  interLATA 
traffic:  (3)  intrastate  interUVTA  traffic;  and  (4) 
intrastate  intraU^TA  toll  traffic,  including  BOC 
intraLATA  toll  minutes  of  use. 

"  The  purpose  of  this  filing  was  to  correct  the 
record  to  reflect  the  new  EANR  accounting  plan 
filed  by  the  parties  in  response  to  a  Commission 
directive.  See  para.  8.  supra. 

"  These  filings  were  accompanied  by  motions  for 
acceptance  of  supplemental  comments.  We  hereby 
grant  these  motions. 


12.  The  Joint  Board  subsequently 
concluded  that  additional  comments  and 
data  were  necessary  before  it  could 
make  recommendations  to  the 
Commission  in  this  area.  Accordingly, 
we  issued  an  Order  on  March  25, 1985. 
asking  interested  parties  to  comment  on 
the  definition  and  the  appropriate 
separations  treatment  for  equal  access 
and  network  reconfiguration  costs. 
Among  other  things,  we  asked  the  filing 
parties  to  specify  the  expenditures 
which  should  be  included  in  these  EA 
and  NR  categories  and  the  costs  which  • 
should  be  treated  as  normal  telephone 
company  expenditures.** 

13.  Twenty-seven  parties  filed 
comments  in  response  to  the  Joint  Board 
Order.*"  Almost  all  of  the  parties 
continued  to  express  support  for  the 
separate  identification  and  allocation  of 
equal  access  and  network 
reconfiguration  costs.  There  were 
substantial  differences  of  opinion, 
however,  concerning  the  inclusion  of 
certain  expenditures  in  the  equal  access 
cost  category.  In  general  terms,  the 
exchange  carriers,  state  commissions 
and  consumer  groups  favored  a  more 
expansive  definition  of  equal  access 
costs  other  than  AT&T  and  the  OCCs.  In 
addition,  there  continued  to  be 
disagreement  concerning  the  allocation 
factor  to  be  used  in.  separating  equal 
access  and  network  reconfiguration 
costs  between  the  jurisdictions.  The 
exchange  carriers,  state  commissions 
and  consumer  groups  generally 
supported  the  allocation  of  equal  access 
costs  based  on  relative  access  minutes 
of  use,  with  the  allocation  of  network 
reconfiguration  costs  based  on  relative 
access  minutes  or  relative  toll  minutes 
of  use.  In  general,  AT&T  and  the  OCCs 
supported  the  allocation  of  equal  access 
costs  based  on  relative  toll  minutes  of 
use  with  network  reconfiguration  costs 
allocated  on  the  basis  of  existing 
separations  procedures. 

14.  The  Bell  Operating  Companies 
argued  that  the  Joint  Board  should 
accept  the  definitions  of  equal  access 
and  network  reconfiguration  costs 
proposed  by  the  BOCs  to  the  District 


'•  Recommended  Interim  Order  and  Request  for 
Comments.  MTS  and  WA  TS  Market  Structure  and 
Amendment  of  Part  67  of  the  Commission 's  Rules. 
CC  Docket  No».  78-72  and  80-28ft  50  FR  14729 
(April  15. 1985).  The  Joint  Board  staff  subsequently 
issued  a  supplemental  data  request  seeking 
information  on  the  amount  of  equal  access 
operating  expenses  in  certain  specified  categories. 
Letter  to  the  Seven  Regional  Bell  Operating 
Companies  from  Ronald  Choura,  Chairman, 
Federal-State  Joint  Board  Staff,  dated  June  12. 1985. 

*NYNEX  and  Anchorage  Telephone  Utility  filed 
their  comments  one  day  after  the  filing  dale  along 
with  motions  for  acceptance  of  late  filed  pleadings. 
We  hereby  grant  these  motions. 
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Court.  The  BOCs  stated  that  these 
definitions  include  costs,  both  direct  and 
indirect,  that  are  incurred  to  provide 
equal  access  capabilities  and 
reconfigure  the  network.*'  US  West 
advocated  the  definitions  of  EANR  costs 
found  in  the  Network  ImplementaHon 
Guidelines  developed  by  Bell 
Communications  Research  (BCR), 
stating  that  these  guidelines  provide  a 
detailed  framework  for  identifying  and 
tracking  EANR  costs.  NYNEX  argued 
that  the  EANR  category  should  include, 
among  other  things,  advancement  costs 
which  represent  a  quantification  of  the 
financial  costs  of  advancing  the 
replacement  of  facilities.  NYNEX  also 
argued  that  EANR  costs  should  include 
both  initial  and  recurring  right-to-use 
(RTU)  software  fees  for  five  years  since 
V'e\   ■  •      the  ongoing  software  maintenance  fees 
^  • '    are  not  "optional"  if  the  BOCs  are  to 

avoid  service  interruptions  caused  by 
failure  of  the  generic  software  programs. 
NYNEX  also  argued  that  all  EANR  costs 
incurred  before  January  1, 1984  and  after 
January  1, 1989  should  be  included  in  the 
EANR  definition,  and  be  subject  to  the 
guarantee.  BellSouth  stated  that 
presubscription  costs  should  be  treated, 
like  other  EANR  costs  because  they  are 
a  direct  result  of  the  conversion  of  end 
offices  to  equal  access.  Ameritech  and 
Sout western  Bell  emphasized  that  the 
District  Court  has  not  yet  ruled  on 
disputes  concerning  which  EANR 
expenditures  are  subject  go  the 
gurantee.  They  argued  that  the  BOCs 
would  face  potentially  inconsistent 
obligations  if  the  Joint  Board  or  the 
Commission  adopted  EANR  definitions 
before  the  District  Court  acts.  Therefore, 
Ameritech  and  Southwestern  Bell 
proposed  use  of  a  broad  definition  of 
EANR  costs  in  conjunction  with  an 
accounting  and  refund  order,  stating  that 
this  would  protect  all  affected  parties. 
Ameritech  also  argued  that  it  would  not 
have  a  fair  opportunity  to  recover  its 
expenses  under  the  amortization 
provisions  contained  in  the  Joint  Board's 
data  request.  Southwestern  Bell  stated 
that,  although  the  amortization  of  equal 
access  expenses  as  provided  for  in  the 
Joint  Board's  data  request  evens  out  the 
annual  revenue  requirements,  it  also 
significantly  increases  the  total  amount 
to  be  recovered,  thereby  exacerbating 
the  threat  of  bypass. 

15.  The  independent  exchange 
carriers,  with  the  exception  of  GTE 
Corp.  (GTE),  supported  the  separate 


'-'  According  lo  the  BOO*.  th«se  costs  (all  into  the 
fullowing  calegorie«:  (1)  Investment  incurred  for  end 
offices  and  tandems  converted  to  equal  access:  (2) 
expenses  related  to  capital  based  on  appropriate 
relationships  to  associated  investments;  and  (3) 
Hnancing  costs. 


Identification  and  allocation  of  EANR 
costs.  Southern  New  England  Telephone 
Company  (SNET)  generally  agreed  with 
the  BOCs  that  items  such  as  overhead 
costs,  financing  costs,  presubscription 
expenditures  and  other  relevant  costs 
should  be  included  in  the  equal  eccess 
category  and  recovered  from  the  carriers 
which  benefit  from  equal  access.  SNET 
also  emphasized  that  procedures  for  the 
booking  or  identification  of  these  costs 
should  not  be  administratively 
burdensome.  It  opposed  Commission 
prescription  of  a  separate  subaccount 
structure  at  this  time. 

16.  In  contrast  the  the  views  of  the 
other  independent  telephone  companies, 
GTE  argued  that  EANR  costs  should  not 
be  separately  identified  and  allocated 
pursuant  to  revised  separations 
procedures.  In  support  of  this  position,  it 
emphasized  the  difficulty  of 
distinguishing  equal  access  costs  from 
the  other  costs  of  meeting  network 
demands,  stating  that  not  even  the 
manufacturer  can  accurately  divide  the 
cost  of  a  new  software  package  used  in 
implementing  equal  access  between  the 
various  applications  it  supports. 

17.  The  Michigan  Public  Service 
Commission  Sta^  (Michigan]  stated  that 
expenditures  for  equal  access  and 
network  reconfiguration  can  be  properly 
identified  and  recorded  in  subaccounts 
that  separate  them  from  the  costs  of 
central  office  expansion  or 
modernization.  Michigan  also  took  the 
position  that  incremental  intraLATA 
equal  access  costs  can  be  separated 
from  other  equal  access  costs.  Michigan 
stated  that  a  portion  of  a 
presubscription  costs,  particularly  the 
costs  of  advertising,  are  beneficial  to  the 
local  exchange  company,  and  should  not 
be  included  in  the  EA  category. 
Michigan  argued  that  normal 
depreciation  rates  should  be  used  for  all 
EANR  capital  expenditures  since  a 
faster  write-off  period  would  place  an 
undue  burden  on  the  interexchange 
carriers  and  their  customers.  Michigan 
also  supported  the  amortization  of 
EANR  expenses  in  order  to  minimize  the 
upward  pressure  on  rates. 

18.  The  New  York  State  Department  of 
Public  Service  (New  York)  argued  that 
the  equal  access  cost  category  should 
include  all  incremental  exchange  carrier 
costs  over  and  above  normal  operating 
requirements  associated  vdth  the 
provision  of  equal  access,  including  the 
cost  of  early  replacement  of  facilities. 
The  Vermont  Public  Service  Board 
(Vermont)  argued  that  all  expenditures 
for  the  implementation  of  equal  access 
are  incremental  costs  specifically 
required  to  accommodate  multiple 
interexchange  carriers.  Vermont  took 


the  position  that  none  of  these  costs 
should  be  treated  as  normal  telephone 
company  expenditures,  The  Wyoming 
Public  Service. Commission  (Wyoming) 
urged  use  of  the  EANR  cost  definition ; 
developed  by  Bell  Communications 
Research,  stating  that  this  definition 
excludes  EANR  costs  associated  with 
iiUraLATA  services.  As  a  result, 
Wyoming  argued  that  none  of  the 
separately  identified  EANR  costs  should 
be  assigned  to  intraLATA  serxices.  The 
Office  of  Consumer's  Counsel,  Slate  of 
Ohio  (OCCO)  stated  that  the  EANR 
definition  should  be  as  explicit  as 
possible  and  apply  to  all  local  exchange 
carriers. 

19.  AT&T  argued  that  any  revised 
separations  procedures  should  apply 
only  to  the  BOC  EANR  costs  eligible  for 
the  cost  recovery  guarantee.  It  stated 
that  the  guarantee  is  limited  by  its  terms 
to  those  EANR  cost  categories  identified 
in  AT&Ts  Consolidated  Section  214 
Application.  AT&T  identified  the  cost 
categories  that  it  and  the  BOCs  have 
agreed  are  eligible  for  the  guarantee, 
and  stated  that  these  costs  may 
appropriately  be  included  in  the  EANR 
category  for  separations  purposes. 
These  costs  include  the  development 
and  deployment  of:  (1)  Initial  equal 
access  features  in  conforming  end 
offices;  (2)  equal  access  tandem 
capability  in  existing  and  new  switching 
systems;  and  (3)  network  operations 
systems  that  are  required  by  the 
installation  of  the  equal  access  features. 
AT&T  opposed  inclusion  of  the 
following  additional  costs  in  the  equal 
access  category  for  purposes  of  the 
guarantee  or  special  separations 
treatment:  (1)  Presubscription  costs;  (2) 
general  administrative  costs:  (3)  costs 
related  to  the  replacement  of  facilities 
leased  under  the  Shared  Network 
Facilities  Agreement  (SNFA);  (4) 
ongoing  software  support  fees;  (5) 
previously  planned  expenditures;  (6) 
"advancement  costs";  and  (7)  certain 
pre-divestiture  costs. 

20.  AT&T  argued  that  the  BOC 
proposal  for  inclusion  of  these  costs  in 
the  EANR  category  should  be  rejected. 
At  the  outset,  AT&T  stated  that  the 
disputed  costs  are  clearly  ineligible  for 
the  guarantee,  noting  that  it  expected 
the  District  Court  to  confirm  its  view  in 
this  regard.  AT&T  also  argued  that 
waiting  for  court  resolution  of  these 
issues  before  the  Joint  Board  acts  will 
leave  equal  access  costs  subject  to 
existing  separations  procedures.  Finally, 
AT&T  pointed  out  that  applying  any  of 
the  proposed  new  separations  factors  to 
an  excessively  broad  pool  of  costs 
would  needlessly  increase  the  existing 
overallocation  of  central  office  costs  to 
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the  interstate  jurisdiction.  AT&T  stated 
that  limiting  the  definition  of  EANR 
costs  to  the  categories  agreed  upon  by 
AT&T  and  the  BOCs  would  avoid  the 
need  for  refunds  and  be  preferable  to  an 
accounting  and  refund  order. 

21.  MCI  Telecommunications  Corp. 
(MCI)  argued  that  the  EANR  cost 
category  should  be  limited  to 
expenditures  that  fall  within  one  of  the 
specific  subcategories  listed  in  the 
Divestiture  Section  214  Application  or 
are  within  the  general  court  definition  of 
equal  access.  MCI  emphasized  that  the 
Commission  should  include  only  costs 
that  are  recognized  under  traditional 
ratemaking  principles.  In  this  regard,  it 
opposed  the  inclusion  of  advancement 
costs,  stating  that  this  would  result  in 
double  recovery.  MCI  also  argued  that 
the  EANR  cost  category  should  not 
include  expenditures  that  would  have 
occurred  absent  the  MFJ,  and  asked  that 
the  local  exchange  carriers  be  required 
to  certify  that  the  costs  involved  would 
not  have  been  incurred  absent  the  equal 
access  provisions  of  the  MFJ.  MCI  also 
argued  that  AT&T  is  charging  the  BOCs 
excessive  right-to-use  fees.  It  took  the 
position  that  the  full  amount  of  these 
charges  should  not  be  included  in 
revenue  requirements. 

22.  The  Competitive 
Telecommunications  Association,  ITT 
Communications  Services,  Inc.  and 
Satellite  Business  Systems  (The  Joint 
Parties)  stated  that  only  incremental 
costs  directly  related  to  the 
implementation  of  equal  access  should 
be  included  in  a  separate  cost  category. 
The  Joint  Parties  argued  that  fixed 
overhead  and  labor  costs  that  would 
have  been  incurred  irrespective  of  equal 
success  implementation  such  as 
expenditures  for  network  modernization 
or  growth  should  be  excluded.  The 
International  Conmiunications 
Association  (ICA)  argued  that  the 
amount  of  costs  to  be  included  in  the 
EANR  category  should  be  clearly 
defined  before  the  question  of  how  to 
allocate  these  costs  is  considered.  ICA 
argued  that  the  Commission  should 
require  the  exchange  carriers  to  file  the 
underlying  justification  for  their  EANR 
cost  levels  and  allow  interested  parties 
an  opportimity  to  examine  and 
challenge  these  submissions  in  an 
evidentiary  proceeding. 

23.  The  seven  regional  Bell  holding 
companies,  the  state  commissions, 
consumer  representatives  and  the 
independent  telephone  companies,  with 
the  exception  of  GTE,  supported  the 
allocation  of  equal  access  costs  based 
on  relative  access  minutes  of  use,  a 
formulation  that  reflects  only  AT&T, 
OCC  and  BOC  interstate  corridor 


minutes  of  use.  In  support  of  this 
position,  they  argued  that  the 
implementation  of  equal  access  benefits 
these  carriers  exclusively  and  that  the 
cost  of  these  facilities  should  be 
allocated  based  on  actual  usage. 
Michigan  argued  that  use  of  an 
allocation  factor  based  on  toll  minutes 
underassigns  equal  access  costs  to  the 
interstate  jurisdiction.  It  stated  that  the 
problem  with  the  use  of  toll  minutes  is 
most  evident  in  the  case  of  single  LATA 
states  where  all  equal  access  costs 
should  be  assigned  to  the  interstate 
jurisdiction  unless  there  is  intrastate 
competition.  Vermont  argued  that  the 
difficulties  involved  in  properly  isolating 
incremental  equal  access  costs  should 
not  be  used  as  a  justification  for  the 
choice  of  a  non-representative 
allocation  factor.  Centel  stated  that  EA 
costs  should  be  recovered  exclusively 
from  the  interexchange  carriers,  with  no 
allocation  to  intraLATA  toll  services 
unless  intraLATA  competition  exists 
and  is  enhanced  by  the  EA  capability. 
Continental  Telecom,  Inc.  (Contel) 
argued  that  the  costs  of  providing  equal 
access  should  not  be  borne  by  exchange 
or  interexchange  carriers  that  do  not 
benefit  from  that  service.  It  advocated 
jurisdictional  assignment  on  the  basis  of 
relative  Feature  Group  D  access  minutes 
of  use,  i.e.,  access  usage  in  end  offices 
that  have  been  converted  to  equal 
access.  Southwestern  Bell  argued, 
however,  that  use  of  Feature  Group  D 
minutes  might  produce  distorted  results 
in  the  early  stages  of  equal  access 
implementation,  because  access 
conversions  are  not  occurring  uniformly 
throughout  all  study  areas. 

24.  Most  of  the  BOCs  and  the 
independent  exchange  carriers  also 
favored  allocation  of  network 
reconfiguration  costs  based  on  access 
minutes  of  use.  Ameritech,  Michigan 
and  the  People  of  the  State  of  California 
and  the  Public  Utilities  Commission  of 
California  (California),  however,  aruged 
that  separating  network  reconfiguration 
costs  based  on  relative  toll  minutes  of 
use  would  better  reflect  usage  of  these 
facilities.  Southwestern  Bell  stated  that 
access  minutes  of  use  would  be  the  most 
appropriate  allocation  factor  for 
network  reconfiguration  costs,  but 
stated  that  given  the  relatively  small 
amount  of  NR  costs  and  their  non- 
recurring nature,  it  would  be  best  to  use 
access  minutes  or  the  current 
separations  procedures. 

25.  GTE  argued  that  the  current 
separations  and  access  rules  represent  a 
fair  and  reasonable  accommodation 
between  the  various  interested  parties, 
stating  that  those  advocating 
modification  of  the  present  procedures 


should  bear  a  heavy  burden  of 
persuasion.  GTA  took  the  position  that 
the  record  does  not  demonstrate  the 
existence  of  any  special  factors  or 
circumstances  warranting  this 
departure.  Therefore,  it  supported 
application  of  the  existing  separations 
procedures  to  both  equal  access  and 
network  reconfiguration  costs. 

26.  AT&T,  MCI,  the  Joint  Parties  (the 
Competitive  Telecommunications 
Association,  ITT  Communications  and 
SBS)  and  ICA  (International 
Communications  Association)  supported 
relative  toll  minutes  of  use  as  the 
allocation  factor  for  equal  access  costs. 
AT&T  argued  that  usage  is  the  relevant 
criterion  for  separations  purposes  and 
that  an  allocation  factor  based  on  toll 
minutes  of  use  would  properly  reflect      ; 
the  fact  that  many  of  the  expenditures  '..'■ 
made  to  implement  equal  access  suppbfff ! 
all  types  of  toll  traffic.  AT&T  strongly 
opposed  the  contention  that  the 
interLATA  carriers  are  the  sole 
beneficiaries  of  equal  access.  AT&T 
stated  that  use  of  a  benefit  analysis, 
although  inappropriate,  would  lead  to 
the  conclusion  that  toll  minutes  of  use  is 
the  appropriate  allocation  factor. 
However,  AT&T  noted  that  the  use  of 
relative  access  minutes  as  the  allocation 
factor  might  be  acceptable  if  an  initial 
allocation  of  costs  was  made  to  isolate 
expenditures  attributable  to  the 
implementation  of  equal  access, 
assuming  the  separations  results  were 
subject  to  audit  or  verification. 

2.7.  The  Joint  Parties  supported  the 
allocation  of  equal  access  costs  on  the 
basis  of  premium  toll  minutes  of  use. 
They  took  the  position  that  non- 
premium  toll  minutes  should  be 
excluded  since  Feature  Group  A  and  B 
customers  are  connected,  at  least  in  the 
vast  majority  of  cases,  to  offices  that 
have  not  been  converted  to  equal 
access,  and  in  many  cases  will  not  be 
converted  in  the  foreseeable  future.  The 
Joint  Parties  also  argued  that 
interexchange  carrier  Feature  Group  C 
and  D  premium  minutes  of  use  and  BOC 
premium  interaLATA  toll  minutes 
should  be  used  instead  of  billed  toll 
minutes. 

28.  AT&T,  the  Joint  Parties  and  ICA 
supported  the  allocation  of  network 
reconfiguration  costs  pursuant  to  current 
separations  procedures.  AT&T  stated 
that  the  reconfigured  network  will  be 
used  to  provide  exchange  access  for 
interstate  and  intrastate  interLATA 
services,  as  well  as  intraLATA  toll  and 
local  exchange  service.  AT&T  also 
argued  that  in  light  of  the  relatively 
small  dollar  amounts  involved,  the 
assignment  of  network  reconfiguration 
costs  to  all  of  the  BOC  services 
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supported  by  these  expenditures  would 
not  burden  ratepayers.  MCI  argued  that 
network  reconfiguration  costs  should  be 
separated  based  on  toll  minutes  of  use, 
excluding  OCC  usage.  It  took  the 
position  that  the  OCCs  should  not  bear 
any  network  reconfiguration  costs. 

IV.  Discussion 

A.  Summary 

29.  The  Joint  Board  recommends  that 
the  Commission  adopt  the  following 
provisions  for  the  categorization  and 
separation  of  equal  access  and  network 
reconfiguration  costs.  At  the  outset,  we 
recommend  that  the  Commission 
distinguish  betwen  expenditures 
incurred  to  provide  equal  access  and 
those  incurred  to  reconfigure  the 

„•  telephone  network.  The  equal  access 
^^Mtegory  should  be  defmed  to  include 
-•'^itial  incremental  presubscription  costs 
'  and  initial  incremental  expenditures  for 
hardware  and  software  related  directly 
to  the  provision  of  equal  access  which 
would  not  be  required  to  upgrade  the 
switching  capabilities  of  the  office 
involved  absent  the  provison  of  equal 
access.  We  also  recommend  that  ^e 
equal  access  category  be  limited  to  the 
costs  of  converting  offices  which  serve 
competitive  interexchange  carriers  or 
where  there  has  been  a  bona  fide 
request  for  conversion  to  equal  access. 
Equal  access  costs,  including 
presubscription  costs,  should  be 
allocated  on  the  basis  of  relative  equal 
access  minutes  of  use,  excluding  BOC 
intralATA  toll  traffic.  We  recommend 
that  network  reconfiguration  costs 
continue  to  be  allocated  on  the  basis  of 
existing  separations  procedures.  We 
recommend  treating  all  equal  access  and 
network  reconfiguration  costs,  including 
independent  telephone  company  equal 
access  expenditures,^^  pursuant  to  the 
same  procedures. 

B.  Network  Recoafiguration 

30.  As  previously  stated,  we 
recommend  that  network 
reconfiguration  (NR)  costs  be  allocated 
pursuant  to  the  existing  Part  67  rules. 
We  believe  that  this  is  appropriate  since 
the  facilities  involved  are  used  in  the 
provision  of  local  exhange,  intrastate 
toll  and  interstate  toll  service.  The  NR 
costs  associated  with  implementation  of 
the  MFJ  «'  should  benefit  the 


••  In  the  case  of  the  independent  telephone 
companies,  intrastate  toll  service  provided  by  the 
independent  local  exchange  telephone  company 
would  be  excluded.  Intrastate  toll  service  provided 
by  long  distance  carriers  afniiated  with  the  local 
exchange  company  would  be  included. 

''  The  costs  to  be  included  in  this  category  are 
related  to  the  investment  and  expense  incurred  in 
connection  with  structurally  conforming  the 
prediveititure  ATaT  network  to  the  LATA 


telecommunications  industry  and 
consumers  through  the  development  of  a 
more  efficient  and  competitive 
telecommunications  market.  As  a  result, 
we  conclude  that  application  of  the 
current  separations  procedures  will 
allocate  these  costs  in  a  manner 
consistent  with  their  usage  for  interstate 
and  intrastate  services.^*  Although 
these  costs  must  be  separately  identified 
for  purposes  of  the  guarantee,  we 
recommend  that  they  continue  to  be 
recorded  in  the  normally  applicable 
accounts. 

C.  Equal  Access 

1.  Definition 

31.  We  recommend  that  the  , 

Commission  adopt  revised  separations 
procedures  for  locating  equal  access 
costs  between  the  jurisdictions.'*  These 


boundaries.  For  the  BOCs  this  includes,  among 
other  things,  rerouting  existing  interLATA  end  oilice 
(Class  5  to  Class  5)  and  toll  connect  (Class  5  and 
Class  4)  trafHc.  For  AT&T  this  includes,  among 
other  things,  those  costs  incurred  to  add 
transmission  capacity  between  AT&T  points  of 
presence  in  order  to  accommodate  traffic  carried  by 
the  BOCs  before  divestiture  which  is  now  carried  by 
AT&T. 

**  The  amounts  involved  are  also  relatively  small. 
In  its  Tiling  with  the  District  Court  prior  to 
divestiture,  AT«T  estimated  that  it  would  cost  the 
BCX^s  S73  million  to  reconfigure  their  networks.  569 
F.  Supp.  at  1066.  In  the  Consolidated  Section  214 
Application,  it  was  estintated  that  total  network 
reconfiguration  expenditures  would  be  $279  million 
through  1987.  The  network  reconfiguration  estimate 
for  1984  was  $46  million.  Consolidated  Application 
at  p.  53.  Subsequent  reports  filed  with  the 
Commission  by  AT&T  and  the  BOCs  show  that  total 
network  reconfiguration  costs  for  all  companies 
were  only  $25  miUion  in  1984.  The  data  filed  with 
the  Joint  Board  in  response  to  our  data  request 
indicates  a  total  projected  network  reconfiguration 
revenue  requirement  of  only  $62  million  for  the 
years  1983-1990. 

"  The  costs  Involved  in  the  implementation  of 
equal  access  will  be  substantial.  In  a  May  23, 1983 
Memorandum  to  the  District  Court,  AT&T  estimated 
that  the  Operating  Companies  would  spend  $2.47 
billion  to  provide  equal  access.  569  F.  Supp.  at  1066. 
In  the  Consolidated  Section  214  application,  it  was 
estimated  that  equal  access  expenditures  for  the 
period  1983-87  would  be  $2.66  billion.  Recent 
estimates  suggest  that  the  total  cost  of  the 
implementation  of  equal  access  by  the  BOCs  may 
be  somewhat  less  than  these  earlier  estimates.  For 
example,  in  the  Consolidated  Seetion  214 
application  it  was  estimated  that  the  BOCs  would 
incur  $413  million  in  equal  access  costs  in  1984.  The 
BOCs'  actual  equal  access  costs  wer«  only  $334 
million  in  1984.  The  data  concerning  EANR  revenue 
requirements  (rather  than  expenditures]  filed  with 
the  Joint  Board  in  response  to  our  data  request 
using  the  methodology  underlying  the  NYNEX  tariff 
filing,  and  the  BOCs'  characterization  of  equal 
access  costs,  indicate  total  BOC  revenue 
requirements  for  the  years  1984-1990  of 
approximately  $1.7  billion.  The  yearly  breakdown  is 
as  follows:  $132  million  in  19S4:  $230  million  in  1965: 
$333  million  in  1986:  $274  million  in  1987:  $269 
million  in  1988:  $267  million  in  1989;  and  $212  million 
in  1990.  (US  West  only  submitted  information  for 
the  years  1984-86). 


expenditures  are  related  primarily  to  the 
provision  of  access  services,  and  we  are 
concerned  that  under  existing 
separations  procedures,  the  majority  of 
expenditures  incurred  for  the 
implementation  of  equal  access  wil|  be 
allocated  to  the  intrastate  jurisdiction^ 
even  though  the  facilities  involved  are 
used  predominantly  for  the  provision  of 
interstate  services.  As  the  first  step  in 
this  process,  we  recommend  that  the 
Commission  define  equal  access  costs 
(for  separations  purposes)  "to  include 
only  initial  incremental  presubscription 
costs,  and  initial  incremental 
expenditures  for  hardware  and  software 
related  directly  to  the  provision  of  equal 
access,  which  would  not  be  required  to 
upgrade  the  switching  capability  of  the 
office  mvolved  aUkent  the  provision  of 
equal  access.  We  abo  recomnifend 
limiting  this  category  to  euch  costs 
incurred  in  response  to  a  bona  fide 
request  for  equal  access  or  to  implement 
equal  access  in  an  end  office  which 
serves  competitive  interexchange 
carriers.  Absent  competition  or  a  bona 
fide  request  for  equal  access  there 
would  appear  to  be  no  legitiijiate  reason 
to  implement  equal  access,  and  any  such 
costs  should  be  excluded  from  the  equal 
access  category.  Certain  other  costs, 
however,  should  not  be  included  in  the 
equal  access  cost  category.  These 
include:  (1)  Tandem  switdies  that 
provide  a  connection  for  equal  access 
traffic;  '^  (2)  the  financial  cost  of 
advancing  projects  in  order  to 
implement  equal  access;  (3)  ongoing  or 
continuing  software  maintenance  costs 
related  to  the  new  software  generic;  and 
(4)  expenses  incurred  prior  to  the  date  of 
divestiture,  January  1, 1984. 

32.  While  the  definition  set  out  above 
serves  as  a  general  guideline  for 
determining  whether  particular 
expenditures  should  be  included  in  the 
equal  access  cost  category,  we  believe 
that  further  discussion  of  the  treatment 
of  certain  costs  which  are  subject  to 
dispute  is  necessary.  The  Bell  Operating 
Companies  have  provided  the  Joint 
Board  with  a  considerable  amount  of 
actual  and  projected  investment  and 
expense  data  broken  out  by  separations 
category  or  account  concerning  the  costs 
they  have  incurred  or  will  incur  to 


"  We  emphasize,  however,  that  our 
recommendations  apply  only  to  the  separations 
treatment  of  equal  access  costs.  The  question  of 
what  costs  are  included  in  the  AT&T  equal  access 
cost  guarantee  is  not  before  us.  That  matter  will  be 
decided  by  the  District  Court. 

"  In  certain  instances,  the  equal  access  feature 
will  be  installed  in  the  tandem  office  instead  of  in 
the  local  end  offices  served  by  tlw  tandem.  In  such 
cases,  the  principles  which  we  have  established  for 
the  treatment  of  end  offices  would  apply. 
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implement  the  equal  access  provisions 
of  the  Decree.  Among  other  things,  the 
local  companies  %vill  incur  substantial 
capital  costs  for  the  new  switching 
equipment  required  to  provide  the  equal 
access  function.  It  is  dear  that  the  equal 
access  catetory  should  include  the  initial 
incremental  cost  of  hardware  related 
directly  to  the  provision  of  equal  access 
which  would  not  be  required  to  upgrade 
the  switching  capabilities  of  the  office 
involved  absent  the  provision  of  equal 
access.  An  example  of  this  would  be  the 
costs  associated  with  the  replacement  of 
an  electro-mechanical  central  office 
switch  with  a  more  modern  switch  in 
order  to  provide  equal  access  in  that 
exchange.  The  fact  that  the  new  switch 
is  to  provide  equal  access  features  will 
necessitate  haitlware  expenditures, 
which  would  not  be  required  simply  to 
upgrade  the  switching  capabilities  of  the 
office  involved.  This  would  be  true 
regardless  of  whether  this  was  a 
previously  planned  conversion.  We 
conclude,  however,  that  the  remaining 
hardware  should  be  excluded  from  the 
equal  access  category  even  though  the 
conversion  took  place  as  a  result  of  the 
equal  access  requirement.  This  is  due  to 
the  fact  that  the  enhanced  capabilities 
of  the  new  switch  will  benefit  all 
services,  providing  dial  tone,  as  well  as 
switching  local  traffic,  state  toll  and 
interstate  toll.  Under  our 
recommendation,  only  the  incremental 
hardware  expenditures  necessitated  by 
the  provision  of  equal  access  which 
would  not  be  required  to  improve  the 
office's  svritching  capabilities  absent 
equal  access  could  be  claimed  as  a 
capital  cost  to  be  included  in  the  equal 
access  category. 

33.  We  do  not  believe  that 
advancement  costs  associated  with 
accelerating  the  schedule  for  upgradmg 
local  switches  should  be  included  in  the 
equal  access  cost  category.  Upgrading 
the  central  office  switch  in  advance  of 
the  previously  scheduled  conversion 
date  will  increase  the  local  company's 
capital  charges.  However,  segregating 
these  incremental  capital  charges  from 
other  capital  expenses  and  attributing  a 
portion  of  them  to  the  equal  access 
category  would  be  virtually  impossible 
under  existing  accounting  procedures. 
The  new.  modem  switch  wvill  handle  all 
traffic  more  efficiently  and  therefore  the 
incremental  capital  costs  associated 
with  advandng  the  implementation  date 
should  be  allocated  pursuant  to  the 
existing  separations  procedures.  The  so- 
called  "advancement  costs"  associated 
with  the  expenditure  of  funds  earlier 
than  otherwise  planned  would  also  be 
excluded  from  the  equal  access  category 
since  advancing  the  conversion  dates 


benefits  all  services.  There  is  also  no 
need  to  recognize  these  costs  separately 
since  the  local  exchange  carriers  will 
recover  tfieir  capital  costs  through  the 
inclusion  of  capital  expenditures  in  the 
rate  base. 

34.  The  local  exchange  carriers  will 
also  install  new  tandem  switches  in 
order  to  implement  equal  access.  These 
tandem  switches  will  handle  equal 
access  traffic  as  well  as  other  toll  traffic 
and  local  traffic.  For  separations 
purposes,  tandem  offices  are  classified 
as  Category  2.  Central  Office  Equipment, 
and  apportioned  based  on  the  relative 
number  of  minutes  of  use  at  each 
location.  Therefore,  the  existing 
separations  will  properly  assign  the 
costs  of  tandem  switches  between  the 
interstate  and  state  jurisdictions 
according  to  relative  use.  As  a  result,  it 
is  unnecessary  to  allocate  any  portion  of 
new  tandem  offices  to  a  separate  equal 
access  category.  As  previously  noted,'" 
there  are  certain  instances  where  the 
equal  access  feature  will  be  ixutalled  in 
the  tandem  office  rather  than  in  the 
local  end  offices  served  by  the  tandem. 
The  principles  which  we  have 
established  for  the  treatment  of  end 
offices  should  apply  in  these  cases. 
35.  The  implementation  of  equal 
access  for  interexchange  carriers  also 
requires  the  installation  of  a  new 
generic  software  program  in  many 
cases.  The  equal  access  cost  category 
should  include  the  initial,  incremental 
cost  of  this  software  related  directly  to 
the  provision  of  equal  access  which 
would  not  be  required  to  upgrade  the 
switching  capabihties  of  the  office 
involved  absent  the  provision  of  equal 
access.  The  corresponding  portion  of  the 
cost  of  the  iiutial  two-year  software 
warranty  should  also  be  included.  It  is 
imperative  that  the  exchange  carriers  be 
able  to  identify,  isolate  and  correct 
unforeseen  problems  with  the  new 
generic  program  quickly  and  efficiently. 
The  two  year  warranty  for  the  new 
software  should  provide  a  sufficient 
period  of  time  to  address  any  major 
problems  associated  with  the  equal 
access  feature.  The  cost  of  ongoing, 
aimual  payments  for  a  general  software 
maintenance  contract,  however,  should 
not  be  included  in  the  equal  access  cost 
category  because  they  are  not 
sufficiently  related  to  the  initial 
implementation  of  equal  access.  The 
maintenance  contract  provides  for 
optional  software  support  after  the 
expiration  of  the  two  year  warranty,  and 
covers  the  entire  generic  program,  not 
merely  the  equal  access  features  of  the 
generic.  In  addition,  the  maintenance 


contracts  appear  to  provide  for  the 
addition  of  new  features  to  the  software 
introduced  by  the  manufacturer. 

36.  Presubscription  expenditures 
associated  with  the  implementation  of 
equal  access  represent  a  large  portion  of 
the  equal  access  costs  charged  to 
operating  expense.  These  expenditures 
relate  to  the  balloting  process  for 
selecting  an  interexchange  carrier,  and 
the  costs  of  implementing  the  customer's 
choice,  including  making  appropriate 
changes  in  commercial  records,  revenue 
accounting  records,  central  office 
routing,  and  coimections  to  the  selected 
carriers.  We  believe  that  the  one-time, 
incremental  costs  of  the  initial 
presubscription  process  associated  with 
conversion  to  equal  access  should  be 
induded  in  the  equal  access  cost 
category."  *\ 

37.  We  also  recommend  that  the  initiah 
incremental  administrative  costs 
incurred  by  the  exchange  carriers  thajt 
are  speciHcaUy  related  soley  to  the 
implementation  of  equal  access  be 
included  in  the  equal  access  category. 
This  would  indude.  for  example,  the 
salaries  of  personnel  working 
exdusiv^y  or  primarily  on  the 
implementation  of  equal  access  as  well 
as  the  cost  of  pensions,  payroll  taxes 
and  other  directly  associated  personnel 
costs.  Other  administrative  costs, 
however,  such  as  office  space  and 
equipment,  and  salaries  for  employees 
not  working  primarily  on  the 
implementation  of  equal  access,  among 
other  things,  are  not  to  be  included  in 
the  equal  access  cost  category.  These 
costs  are  related  more  directly  to 
ongoing  operatims  than  to  the 
implementation  of  equal  access  and 
would  have  been  incurred  in  any  event. 
These  expenses  not  induded  in  the 
equal  access  cost  category  would 
continue  to  be  separated  based  on 
existing  Part  87  procedures. 

38.  We  also  recommend  exclusion  of 
equal  access  related  expenses  incurred 
by  the  BOCs  prior  to  divestiture. 
Divestiture  occurred  on  January  1, 1984, 
and  any  equal  access-related  expenses 
incurred  before  that  date  should  have 
been  recovered  pursuant  to  the  then 


'  See  footnote.  37,  supra. 


•Sobsetprent  presufcscription  costs  wiB  not  he 
included  in  the  equal  accen  coat  category,  ffiey 
will  be  included  in  the  appropriate  account  and 
separated  according  to  the  existing  separations 
procednres.  For  example,  the  Join!  Board  has  sought 
comment  on  a  proposal  for  a  separate 
presubscription  category  within  Account  645,  Local 
Commercial  Expenses.  This  category  would  include 
local  cornmercial  office  costs  associated  with  the 
presubscription  process  subsequent  to  conversion. 
See  Recommended  Interim  Order  and  Retjoest  for 
Comments.  SO  FR  14729  (April  15. 19e5>:  Order 
Inviting  FurtJier  Comments.  SO  FH  31749  (Amnist  6, 
1985).  , 
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existing  cost  allocation  and  recovery 
mechanisms.  It  would  not  be 
appropriate  to  include  them  in  the  equal 
access  cost  category  we  recommend 
here, 

2.  Accounting  Treatment 

39.  We  also  believe  that  the  FCC 
should  implement  accounting 
procedures  which  recognize  that  the 
equipment  and  software  costs  incurred 
to  implement  equal  access  will  benefit 
both  present  and  future  telephone 
subscribers.  In  order  to  ensure  that 
present  ratepayers  are  not  required  to 
finance  the  provision  of  service  to  future 
consumers,  we  recommend  that  the 
Commission  adopt  a  permanent 
accounting  plan  that  applies  existing 
depreciation  lives  to  capital  investment 
and  provides  for  amoritization  of 
software  costs  and  other  expenses  over 
an  extended  period  of  time.  Adoption  of 
such  measures  will  ensure  that  present 
ratepayers  do  not  bear  a 
disproportionate  share  of  the  cost  of 
implementing  equal  access.^ 

3.  Separations  Procedures  for  Equal 
Access  Costs 

40.  The  proper  definition  of  and 
accounting  treatment  for  equal  access 
costs  alone  will  not  ensure  the  proper 
recovery  of  these  costs.  As  previously 
stated,  we  do  not  believe  that  the 
existing  separations  procedures  properly 
allocate  these  costs  between  the  state 
and  interstate  jurisdictions.  We  are 
recommending  a  limited  definition  of 
equal  access  costs  which  will  include 
initial  incremental  presubscription  costs 
and  certain  hardware  and  software 
costs  related  directly  to  the  provision  of 
equal  access  as  opposed  to  other 
network  functions.  Given  this  limited 
definition,  we  believe  that  the  equal 
access  costs  should  be  allocated 
between  the  jurisdictions  based  on 
relative  state  and  interstate  equal 
access  traffic.  This  would  include 
interstate  interLATA  equal  access 
traffic  and  intrastate  interLATA  equal 
access  traffic.  Where  competition  is 
permitted  on  an  intraLATA  basis,  AT&T 
and  OCC  intraLATA  equal  access  usage 
would  also  be  included.  Local  exchange 
traffic  and  BOC  intraLATA  toll  traffic 


*°  Ai  of  December  31. 1964, 125  central  or  tandem 
ofTicea  were  offering  equal  access.  It  is  estimated 
that  these  offices  service  approximately  4  million  of 
the  approximately  90  million  access  lines 
nationwide.  Slightly  in  excess  of  50  percent  of  the 
BOCs'  lines  are  expected  to  be  converted  to  equal 
access  by  the  end  of  19S5.  The  information  provided 
in  the  Consolidated  Section  214  Application 
estimated  that  the  greatest  portion  of  equal  access 
expenditures  would  occur  in  1965  and  1988.  The 
data  provided  to  the  )oinl  Board  indicates  that  the 
revenues  requirement  impact  will  be  largest  in  1986. 
See  Cootnote  36.  supra. 


would  be  excluded,  but  BOC  interstate 
corridor  toll  traffic  would  be  included.*' 
We  recommend  that  relative  equal 
access  usage  be  measured  on  the  basis 
of  billed  equal  access  minutes  since  the 
BOCs  will  already  have  this  information 
for  billing  purposes. 

41.  The  use  of  relative  equal  access 
minutes  as  the  allocation  factor  will 
assign  a  very  high  percentage  of  these 
costs  to  the  interstate  jurisdiction. 
However,  the  limited  definition  of  equal 
access  set  out  above  excludes  hardware 
and  software  expendittu^s  which  will 
generally  upgrade  the  telephone 
network,  benefiting  all  services.  In  light 
of  this,  an  allocation  factor  which 
divides  equal  access  costs  based  on 
relative  equal  access  traffic  is 
reasonable  and  fair.  Non-equal  access 
costs  which  benefit  all  services  will 
continue  to  be  allocated  according  to 
existing  separations  procedures. 
Although  the  inclusion  of  costs  in  the 
equal  access  category  will  require 
careful  scrutiny,  we  are  confident  that 
the  distinction  which  we  have  proposed 
can  be  implemented  successfully. . 

D.  Independent  Telephone  Cowpanies 

42.  We  recommend  that  the  definition 
of  equal  access  costs  and  the  proposed 
separations  procedures  and  accounting 
rules  apply  to  expenditures  by  the 
independent  telephone  companies  as 
well  as  the  BOCs.  We  do  not  find  any 
basis  for  differentiating  between  equal 
access  costs  incurred  by  GTE  pursuant 
to  the  GTE  Consent  Decree  and  the 
remaining  independents  pursuant  to  the 
Commission's  Order  in  CC  Docket  No. 
78-72,  Phase  III,  and  the  equal  access 
costs  incurred  by  the  BOCs.  Allocating 
the  independent  telephone  companies' 
equal  access  costs  according  to  the 
existing  separations  procedures  would 
require  that  a  large  portion  of  these 
costs  be  recovered  from  local  exchange 
and  state  toll  services.  For  the  reasons 
set  out  above,  we  do  not  believe  that 
this  is  reasonable  in  the  case  of  the 
BOCs  or  the  independent  telephone 
companies. 

V.  Ordering  Clauses 

43.  Accordingly,  the  Joint  Board 
recommends,  that  the  Commission  a^opt 
^e  procedures  for  the  categorization, 
accounting  treatment  and  allocation  of 
equal  access  and  network 
reconfiguration  costs  set  out  above  and 
in  the  proposed  revisions  to  Part  67  of 


the  Commission's  rules  contained  in 
Attachment  A." 

Federal  Coinniunications  Commission. 
William  |.  Tricarico, 

Secretary. 

1.  Amend  the  Table  of  Contents  of 
Part  67  by  adding  the  following  at  the 
end  of  Subpart  B — ^Telephone  Property: 

Equal  Access  Equipment 


Sec 
67.193 


Equal  Access  Equipment 


2.  Amend  the  Table  of  Contents  of 
Part  67  by  adding  the  following  at  the 
end  of  Subpart  D — Operating  Expenses 
and  Taxes: 

Equal  Access  Expenses 


Equal  Access  Expenses 


67.421 

3.  Add  the  following  new  §  67.193: 
Equal  Access  Equipment 

§  67.193    Equal  Access  Equipment. 

(a)  Equal  access  investment  includes 
only  initial  incremental  expenditures  for 
hardware  and  other  equipment  related 
directly  to  the  provision  of  equal  access 
which  would  not  be  required  to  upgrade 
the  capabilities  of  the  office  involved 
absent  the  provision  of  equal  access. 
Equal  access  investment  is  limited  to 
such  expenditures  for  converting  central 
offices  which  serve  competitive 
interexchange  carriers  or  where  there 
has  been  a  bona  fide  request  for 
conversion  to  equal  access. 

(b)  Equal  access  investment  is  first 
segregated  from  all  other  amounts  in  the 
primary  accounts. 

(c)  llie  equal  access  investment 
determined  in  this  manner  is  allocated 
between  the  jiuisdictions  on  the  basis  of 
relative  state  and  interstate  equal 
access  traffic  including  interstate 
interLATA  equal  access  traffic, 
intrastate  interLATA  equal  access 
traffic,  and  BOC  interstate  corridor  toll 
traffic  as  well  as  AT&T  and  OCC 
intraLATA  equal  access  usage.  Local 
exchange  traffic  and  BOC  intraLATA 
toll  trafiTic  is  excluded.  In  the  case  of 
independent  telephone  companies, 
intrastate  toll  service  provided  by  the 
independent  local  exchange  company  is 
excluded  in  determining  intrastate 
usage,  but  intrastate  toll  service 
provided  by  long  distance  carriers 
affiliated  with  the  local  exchange 
company  is  included. 

4.  Add  the  following  new  §  67.421: 


"  Incremental  costs  associated  with  the 
introduction  of  intraLATA  equal  access  at  some 
later  date  as  required  by  the  MFJ,  should  be 
separately  identified,  and  assigned  to  the  state 
jurisdiction. 


"This  recommendation  is  adopted  pursuant  to 
sections  4  (i)  and  (i),  221  and  410  of  the 
Communications  Act,  as  amended,  47  U.S.C.  154  (i) 
and  (j).  221  and  410. 
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Eqaal 

§  67.421  Equal  Access  Expenses. 

(a)  Equal  access  expenses  include 
only  initial  incremental  presubscription 
costs,  ami  oUMrmitMl  iacremental 
exyea^tmes  related  dinctlsr  to  the 
piswisiaa  of  eqval  acoesa,  wtiidi  wotdd 
not  be  reqaired  to  upgrade  the 
capabilities  of  the  office  involved  absent 
the  provision  of  equal  access.  Equal 
access  expenses  are  limited  to  such 
expenditures  for  conrertiiig  central 
offices  which  serve  competitive 
interexchaoge  carriers  or  where  there 
has  been  a  bona  fide  request  for 
conversion  to  equal  access. 

(b)  Equal  access  expenses  are  first 
segregated  from  aH  otfie-  expenses  in 
the  primary  accounts. 

(c)  Equal  accesa  expenses  are 
allocated  between  the  jurisdictions  on 
the  same  basis  as  equal  access 
investment. 

5.  Add  the  following  definition  to  the 
Glossal  J). 

£900/ access  costs— include  <mly 
initial  incMieiilal  pres«ibscripti<Hi  costs 
and  mitial  incremental  expenditures  for 
hardware  and  software  related  directly 
to  the  provision  of  equal  access  which 
would  not  be  required  to  upgrade  the 
switching  capabilities  of  the  office 
involved  absent  the  provisida  of  equal 
access. 
(FR  Doc  85-27413  Filed  »-l»^9Sc  ftIS  am] 
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MTS  and  WATS  Market  Stnictiir* 

AQENCV:  Federal  Communications 
Commission. 

ACnOK  Recommendation  to  the 
Commission. 


r.  The  Federal-State  }oint  Board 
reooBunends  thai:  (1)  The  jurisdictional 
separations  treatment  of  Centrex/CO 
lines  remain  unchanged:  (2)  the  end  user 
charge  for  embedded  Centrex/CO  lines 
be  increased  to  $3.00  per  Une  effecbve 
June  1,  t908i,  in  coniunction  with  a 
clarification  of  the  distinction  between 
new  and  embedded  Centrex/CO  lines; 
(3)  closed  end  WATS  access  lines  be 
directly  assigned  to  the  appropriate 
jurisdiction  effective  June  1. 1966;  (4]  the 
CPE  phase-out  remain  unchanged;  (5) 
telephone  company  owned  terminal 
equipment  be  treated  like  other  office 
equipment:  and  (6]  the  costs  of  coinless 


public  pay  telephones  owned  by  local 
exchange  companies  or  the 
interexdiange  caiiicu  be  aliocated  on 
the  basis  of  relative  tall  minutes  of  use. 
This  reoneBinendation  will  facilitate 
fkwiMiiiwioB  actien  on  the  foiegoiag 
issues.  The  proposed  changes  will 
allocate  costs  between  the  state  and 
interstate  jurisdictions  in  a  manner 
which  more  closely  reflects  cost 
causation. 

ADDRESS:  Federal  Coranninications 
Commission.  Washington.  O.C  20554. 
FOR  RMnNn  MFOMMTIOH  OOMTACi: 

Susan  Lee  CConndl  or  Claude  Pabo  at  * 
(202)  632-6363. 

Reconunendad  Decision  and  Order 

In  the  matter  o<  MTS  and  WATS  Market 
Stnefom  mmemdmeai  at  Put  V  at  ^» 

Conunisaioa's  rules  and  esUUishiBeat  of  a 
)oint  Bottd;  CC  Docket  tio.  7^-72.  CC  Docket 
No.  80-288. 

Adopted  ]uly  12. 1985. 

Released:  October  8, 1985. 

By  the  Federal-State  Joint  Board. 


1.  The  Federal-State  foint  Board 
hereby  presents  its  recommendations 
concerning  the  following  issues:  (1) 
Centrex-CO  service;  (2)  direct 
assignment  of  WATS  closed  end  access 
lines;  (3)  expansion  of  the  customer 
premises  equipment  (CPE)  phase-out  to 
indude  additional  CPE  related  costs; 
and  (4)  miscellaneoos  issues  concerning 
the  separations  treatment  ok  (a) 
teminal  equipment  used  by  telephone 
coTapanies  in  their  internal  operations; 
and  (b)  coinless  pubtic  telephones.*  In 


>  Gta  A^  11.  nst,  te  loini  Boanl  adopted  aa 
Oder  lavitmg  CommeaU  thai  nsfuetktA  ooanaents 

an  these  iMues.  Amendment  of  Part  67  of  the 
Commissioas  Rules.  CC  Docket  No.  80-2881  49  FR 
18748  (May  2. 1984).  "nris  Order  alao  reqwstetl 
eoMHaents  ob  separalioiia  prooedvaa  for  equal 
access  network  recoofiguratiac  oosta.  refinemeiU  of 
the  provisioiu  for  assistance  to  telepboae 
companies  with  high  non-lrafTic  sensitive  costs  and 
the  separations  proceduies  for  central  office 
eqaipaeat  The  {oint  Boaad  sada  recoauaendatians 
conocrairv  adiuatmants  in  Ifae  pfiwiaio—  Car  high 
cost  Hssistanre  at  its  November  IS.  1984.  meeting. 
Recommended  Decision  and  Order,  MTS  and 
WA  TS  Market  Structure  and  Amendment  of  Part  67 
of  the  Commission's  Rules.  CC  Docket  Nos.  78-72 
and  80-286,  49  FR  48325  (December  12. 1«4).  The 
Conunission  adopted  these  recommendations  at  its 
meetins  on  December  la  1984.  Decision  and  Order. 
CC  Docket  Noa.  78-72  and  8a-28S.  40  FR  48325 
(December  IZ 1984).  The  Comaiasian  adopted  these 
reromawndatiana  at  its  meetu^  oa  Oecemfaef  19l 
1984.  Decision  and  Order.  CC  Docket  Nos.  78-72 
and  80-286.  50  FR  339  (January  8. 1985).  On  ^lne  19. 
WS6.  tfce  foBit  ftiard  requested  prelimniary 
caaiments  cemznung  the  existnig  separations 
procedures  for  central  office  equipment  (COE)  and 
interexchange  plant  costs.  CC  Docket  No.  80-286. 
Order  Inriting  Comments.  90  FR  31747  (Aagast  8. 
IMS).  We  are  not  nuking  reoomnHmdatiofW  on  the 
separationa  treatment  ef  central  office  equipment  at 
this  time.  Oar  recommendations  cooceminji  equal 
access  network  reconnguralion  costs  are  contained 


general  temis,  the  Joint  Board  makes  the 
following  reconunendationK  (1)  Hie 
iorisdictional  separations  treatment  oi 
Centrex/CO  lines  should  remain 
unchanged,  but  the  end  user  charge  for 
embedded  Centrex/CO  lines  should  be 
increased  to  $3.00  per  line  effective  June 
1, 198B,  in  conftmction  with  a 
clariCcation  of  the  distinction  between 
new  and  embedded  Centrex/CO  tines; 
(2J  closed  end  WATS  access  lines 
should  be  directly  assigned  to  the 
appropriate  jurisdiction  effective  June  1, 
1986;  (3)  the  CPE  phase-out  should 
remain  unchanged;  (4]  telephone 
company  owned  terminal  equipment 
should  be  treated  Tike  other  office 
equipment:  and  (5]  the  costs  of  coinless 
public  pay  telephones  owned  by  local 
exchange  companies  or  the 
interexchange  carriers  should  be 
allocated  on  the  basis  of  rdative  toll 
minutes  of  use. 

n.  Centrex/CO 

A.  Backgrouttd 

2.  Centrex/CO  service  is  offered  by 
local  telephone  companies  pursuant  to 
state  tariffs  as  an  alternative  to  the  use 
of  a  Private  Branch  Exchange  (PBX)  on 
the  customer's  premises.  In  the  case  of 
Centrex/CO  service,  a  portion  of  the 
central  o&ice  switch  acts  much  like  a 
PBX.  performing  various  functions  such 
as  switching  intercom  calls,  providing 
conference  ralliqfl,  and  accessing  the 
local  and  taQ  switched  networL 
Centrex/CO  service  requires  a  separate 
line  or  its  equivalent  between  the 
central  office  and  each  telephone  station 
on  the  subscriber's  premise.  When  a 
PBX  is  used,  the  stations  on  the 
subscriber's  premise  are  connected  to 
the  PBX  and  the  PBX  in  turn  is 
connected  to  the  telephone  company 
central  office  employing  substantially 
fewer  lines  than  Centrex/CO  service 
would  require. 

3.  The  Third  Report  and  Order  in  CC 
Docket  Na  78-72.  MTS  and  WA  TS 
Market  Structures,'  established 
subscriber  line  charges  as  a  means  of 
recovering  the  interstate  allocation  of 
local  loop  costs.  Although  the 
Commission  did  not  specifically  address 
Centrex/CO  service,  the  implication 


in  a  separate  iteas.  Recomaieaded  Decision  and 
Oder.  CC  Deckel  Noa.  7S-72  and  8fr-2a«.  —  FH  —  ( 

)• 

*  93  PCC  2d  341,  ream..  97  FCC  2d  682  (1983) 
[First  Reconsideration  Order).  afTd  and  remanded 
m  port  sub  nom.  Natl  Ass'n  of  Regulatory  Comm  'rs 
V.  FCC.  737  F  2d  1895  (DC.  Or.  1984).  c»>f<  denied. 
lt»  S.  Ct.  1224. 1225  (1985).  further  recon..  97  POC  2d 
834  (1984)  [Second  Recomrderation  Ortfer).  further 
recon..  50  FR  ie.2«  (Apr.  38. 1985).  petitions  for 
revrerr  pending  mib  nom.  U.S.  Tefephone.  Inc.  r. 
FCC.  No.  84-1115  (DC.  Cir.,  fiied  Mar.  23. 1984). 
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was  that  Centrex/CO  lines  would  be 
treated  like  any  other  jointly  used  local 
loop.  In  the  First  Reconsideration 
Order.'  in  CC  Docket  No.  78-72.  the 
Comraiision  states  that,  as  a  matter  of 
principle.  Centrex/CO  lines  should  be 
treatediike  other  jointly  used  local 
access  taw.  The  Commission  found, 
however,  that  customer  decisions 
concerning  use  of  a  PBX  in  Keu  of 
Centrex/CO  service  couid  be  distorted 
by  the  existing  pricing  of  Centrex/CO 
service  at  the  state  level.*  The 
Commission  concluded  that  a  multi-year 
transition  was  necessary  for 
implementation  of  subscriber  line 
charges  applicable  to  "embedded" 
Centrex/CO  lines  in  place  or  on  order  as 
of  July  27, 1963,  to  allow  intrastate  rate 
adjustments  or  other  changes  which 
would  provide  Centrex/CO  service  with 
a  reasonable  opportunity  to  compete. 
Accordingly,  the  Commission  provided 
that  "embedded"  Centrex/CO  lines 
would  be  assessed  a  monthly  subscriber 
line  charge  equal  to  that  for  cesidential 
user$. 

4.  In  its  First  Reconsideratio'n  Order, 
the  Commission  also  stated: 

Adjustments  in  intrastate  rates  that  are 
either  designed  to  preserve  Centrex/CO 
service  or  to  reflect  a  reapportionment  of 
investment  among  remaining  customers  could 
have  an  adverse  effect  upon  residential 
customers  if  state  regulators  choose  to  make 
upward  adjustments  in  residential  local 
exchange  service  rates.  II  should  be  possible 
to  make  any  adjustments  that  might  he 
required  without  affecting  rates  that 
residential  customers  pay.  We  shall, 
however,  attempt  to  ascertain  the  magnitude 
of  the  problem  and  the  liCely  response  of 
state  regulators  as  part  of  our  monitoring 
effort  and  will  consider  alternative  remedies 
such  as  separations  changes  if  it  appears  that 
state  regulators  are  unable  to  avoid  adverse 
effects  upon  residential  customers.  We  are 
asking  the  Docket  80-286  joint  Board  to  assist 
us  in  identifying  the  nature  and  magnitude  of 
any  stranded  investment  problem  and  we 
shall  ask  that  the  Joint  Board  develop 
recommended  solutions  that  state 
commissions  or  this  Commission  could  adopt 
to  prevent  an  adverse  effect  upon  residential 
local  exchange  service  rates. 

97  FCC  2d  at  701 

5.  In  the  Second  Reconsideration 
Order  in  CC  Docket  7&-72*  the 
Commission  decided  that  subscriber  line 
charges  for  residential  and  single  line 
business  customers  should  be  deferred 


until  June  1, 1985.*The  Commission, 
however,  retained  the  $6.00  per  month 
maxinnnn  charge  for  multi-line  business 
subscribers.  The  Commission  also 
retained  an  initial  monthly  charge  of 
$2.00  per  line  for  "embedded"  Centrcx- 
CO  lines  in  place  or  on  order  as  of  July 
27, 1963.  The  Commission  stated  that 
dtaiges  for  subsequent  years  will  be 
cstaoHshed  in  supplemental 
proceedings,  but  added  diat  it  did  not 
anticipate  that  the  charge  for 
"embedded"  Centrex/CO  lines  would 
exceed  $3.00  in  die  Jmte  196S  through 
May  1966  access  period. 

6.  In  its  April  1964,  Order  Inviting 
Comments, '  the  Joint  Board  requested 
comments  on  the  nature  and  magnitude 
of  any  indirect  effects  on  local  exchange 
rates  due  to  the  subscriber  line  charge 
for  Centrex/CO  service,  and  asked  for 
recommendations  on  how  to  alleviate 
any  possible  adverse  effects.  The  Joint 
Board  also  asked  all  interested 
telephone  companies  to  file  information 
concerning  Centrex/CO  investment. 
Fifteen  parties  filed  comments  or  repliej 
concerning  these  issues. 

B.  Coaunents 

7.  Aineritedi  supported  changes  in  the 
existing  separations  procedures  for 
Centrex/CO  lines.  It  argued  that  the 
existing  jurisdictional  separations 
procedtffes  fail  to  recognize  tfiat 
Centrex/CO  lines  serve  two  discrete 
functions.  Ameritech  stated  that,  like 
business  access  Knes  and  PBX  trunk 
lines,  Centrex  lines  provide  access  to 
the  public  switched  network,  but 
emphasized  that  Centrex  tines  are  also 
used  for  intrasystem  (intercom)  services. 
Ameritech  argued  that  the  jurisdictional 
separations  procedures  applicable  to 
Centrex/CO  lines  should  be  revised  to 
recognize  Centrex's  intercom 
capabilities  and  competitive  reality,  as 
well  as  to  accommodate  the 
Communications  Act's  division  of 
regulatory  authority  between  the  states 
and  the  federal  government.  Ameritech 
argued  that  intercom  traffic  falls  within 
the  exclusive  regulatory  province  of 


»97rcC682(1983) 

*  This  conclusion  was  based  on  a  number  of 
filing*  wiiich  argued  that  intrastate  Cenlrex/CO 
rates  were  set  to  exceed  the  associated  intrastate 
costs  in  order  to  generate  a  subsidy  for  resident^ 
local  exchange  service. 

"97  FCC  2d  834  (1984). 


'On  November  15, 1984.  the  foint  Board 
recommended  implementation  of  a  $1.00  per  month 
subscriber  line  charge  for  residential  and  aingle  line 
business  customers  effective  ]uiie  1. 1985. 
Recommended  Decision  and  Order.  CC  Docket  Nos. 
78-72  and  60-288.  49  FR  48325  (December  12. 1984). 
At  the  same  time,  the  )oint  Board  recommended  that 
the  $2.00  per  line  charge  for  embedded  Centrex  lines 
be  retained  until  it  completed  its  study  of  subscritier 
line  charges  for  Centrex/CO  service.  On  Decemtier 
19. 1984.  the  Commission  adopted  the  Joint  Board 
recommendations.  Decision  and  Order.  SO  Fit  939 
(January  8.  19SS).  The  Si.OO  subscriber  line  charge 
for  residential  and  single  line  business  subscribers 
went  into  effect  on  /une  1. 1985,  with  an  increase  to 
$2.00 per  month  in  June  1986. 

'  CC  Docket  No.  80-286. 49  FR  18748  (Hay  2. 
1984). 


state  commissions,  taking  the  position 
that  intercom  costs  should  be  directly 
assigned  to  the  intrastate  jtu-isdictioiL 
Ameritech  stated  that  treating  tfie 
intercom  portion  of  Centrex  line  costs  as 
ordinary  access  line  costs  creates  a 
distinction  between  PBX  service  and 
Centrex  Service  under  the  subscriber 
line  charge  plan  which  imdermines  the 
competitive  viability  of  Centrex.  It  also 
argued  that  due  to  existing  rate 
relationships  in  many  states,  the 
additional  bmtlen  imposed  on  Centrex/ 
CO  service  by  the  access  charge  plan 
cannot  be  offset  to  any  meaningful 
extent  through  adjustments  in  intrastate 
Centrex  rates.  Ameritech  argued  that 
this  will  result  in  abandonment  of 
Centrex/CO  service  in  favor  of  PBX 
systems,  with  a  resulting  adverse  impact 
on  local  ratepayers  due  to  idled 
investment  and  lost  revenues. 

8.  Ameritech,  Bell  Atlantic, 
Southwestern  Bell  and  the  International 
Communications  Association  (ICA) 
stated  that  the  Commission  should 
classify  a  portion  of  die  lines  in  eadi 
Centrex/CO  system  as  non-traffic 
sensitive  (IJTS)  subscriber  common 
lines  for  jurisdictional  separations 
purposes,  using  PBX  trunk  equivalency 
ratios.  The  costs  associated  with  these 
lines  would  be  allocated  between  the 
intrastate  and  interstate  jurisdictions  on 
the  basis  of  the  existing  separations 
procedures.  The  remaining  Centrex  lines 
would  be  classified  as  intercom  lines 
and  the  total  unseparated  cost  of  those 
lines  would  be  directly  assigned  to  flie 
intrastate  jtuisdiction.  The  subscriber 
line  charge  would  apply  only  to  the  lines 
treated  as  NTS  subiicriber  common 
lines.  Ameritech  argued  that  this 
treatment  would:  (1)  Promote  efficient 
utilization  of  the  network  by  minimizing 
premature  discontlnuatitm  of  Centrex/ 
CO  service;  (2)  align  the  allocation  of 
Centrex/CO  costs  with  the  traditional 
division  of  state  and  federal 
jurisdictional  authority;  and  (3)  guard 
against  unnecessary  adverse  pressures 
on  universal  service. 

9.  NY>fEX,  BellSouth,  Pacific  Telesis 
and  US.  West  opposed  separations 
changes  for  Centrex/CO  sCTvice. 
NYNEX  pointed  out  that  the  separations 
changes  proposed  by  Ameritech 
(involving  application  of  the  TOX  trunk 
equivalency  ratio  to  derive  the  number 
of  NTS  subscriber  lines  for  jurisdiirtional 
separations  purposes)  would  increase 
intrastate  revenue  requirements  due  to 
the  direct  intrastate  assignment  of  the 
"intercom"  lines.  NYNEX  stated  that 
this  change  in  intrastate  revenue 
requirements  and  the  accompanjring 
upward  pressure  on  intrastate  rates  is 
not  necessary  to  maintain  the  viability 
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of  Centrex/CO  service.  NYNEX  argued 
that  application  of  the  residential 
subscriber  line  charge  to  ail  Centrex/CO 
lines  as  a  transition  mechanism  would 
maintain  the  viability  of  this  service  by 
giving  the  states  an  opportunity  to 
adjust  current  intrastate  Centrex/CO 
rates.  Pacific  Telesis  argued  that  usage 
studies  should  be  performed  to 
determine  the  level  of  interstate  usage 
for  Centrex  lines  and  other  multi-line 
business  lines,  with  the  Part  69  end  user 
revenue  requirement  recovered  from  the 
subscriber  line  charge  for  each,  based 
upon  the  relative  interstate  usage  per 
loop.  US  West  argued  that  the  Centrex/ 
CO  issue  is  predominately  a  rate-making 
issue,  not  a  separations  issue,  and 
stated  that  the  Joint  Board  should 
support  offsetting  rate  adjustments  at 
the  state  level  to  mitigate  any  problems. 

10.  The  New  York  Public  Service 
Commission  opposed  a  change  in 
jurisdictional  separations,  stating  that 
the  only  viable  solution  would  be  FCC 
modification  of  the  subscriber  line 
charge  plan  to  mitigate  its  competitive 
impact.  The  District  of  Columbia  Public 
Service  Commission  stated  that  the 
Centrex/CO  issue  involves  a  rate 
structure  problem,  not  a  separations 
problem,  and  argued  that 
reconsideration  of  the  subscriber  line 
charge  treatment  of  Centrex/CO  service 
is  necessary.  The  Kentucky  Public 
Service  Commission  argued  that 
subscriber  line  charges  should  be 
applied  to  Centrex/CO  lines  on  the 
basis  of  the  number  of  network  access 
registers  in  service  rather  than  the 
number  of  lines. 

11.  The  United  States  Telephone 
Association  (USTA)  stated  that  the 
jurisdictional  separations  and  access 
charge  treatment  of  Centrex/CO  service 
should  be  compatible.  USTA  argued  that 
if  application  of  subscriber  line  charges 
to  Centrex/CO  service  causes  a 
significant  loss  of  customers,  the 
Commission  will  have  to  address  the 
problem  of  "stranded  investment"  put  in 
place  for  Centex/CO  service.  GTE 
supported  the  current  jurisdictional 
separations  treatment  of  Centrex/CO 
costs,  arguing  that  the  need  for  special 
separations  treatment  had  not  been 
demonstrated. 

12.  The  North  American 
Telecommunications  Association 
(NATA)  argued  that  the  costs  of  jointly 
used  Centrex/CO  loops  should  be 
allocated  between  the  jurisdictions  on 
the  same  basis  as  other  jointly  used 
loops.  NATA  stated  that  special 
separations  provisions  for  Centrex/CO 
lines,  designed  to  allocate  a  lesser 
percentage  of  these  loop  costs  to  the 
interstate  jurisdiction,  would  be 


unreasonably  discriminatory  in 
violation  of  section  202(a)  of  the  Act. 
NATA  also  argued  that  shifting  coss 
from  Centrex/CO  service  would  yield 
artificially  low  rates,  enabling  Centrex 
to  compete  unfairly  against  PBXs. 

13.  Rochester  Telephone  Company 
(Rochester)  argued  that  concerns  about 
stranded  Centrex/CO  investment  could 
be  substantially  alleviated  by  allocating 
all  NTS  plant  to  the  intrastate 
jurisdiction.  Rochester  argued  that  the 
states  can  deal  effectively  with  the 
recovery  of  NTS  investment  for 
Centrex/CO  service  by  developing 
flexible  rate  structures  that  reflect  the 
cost  efficiencies  that  Centrex/CO 
service  can  offer  subscribers.  Rochester 
stated  that  dual  jurisdiction  over  NTS 
costs  associated  with  Centrex/CO 
service  impedes  administrative 
efficiency  because  the  states  must 
respond  to  the  Commission's  rate 
structure  decisions,  and  cannot  develop 
flexible  Centrex/CO  rate  structure 
policies  tailored  to  the  needs  of 
individual  companies. 

C.  Discussion 

14.  The  Joint  Board  recommends 
continued  application  of  existing 
separations  procedures  for  the 
allocation  of  Centrex/CO  loop  costs.  As 
previously  mentioned,  a  number  of 
parties  suggested  use  of  a  PBX  trunk 
equivalency  formula  for  separations 
purposes.  Under  this  approach,  a  PBX 
tnmk  equivalency  ratio  would  be 
applied  to  the  actual  number  of 
Centrex/CO  lines  to  calculate  an 
equivalent  number  of  PBX  trunks.  The 
cost  of  the  remaining  Centrex  lines 
would  be  assigned  to  the  intrastate 
jurisdiction.  We  do  not  believe  that  this 
approach  is  desirable.  Special 
separations  procedures  to  recognize  the 
intercom  usage  of  Centrex/CO  lines 
would  be  inconsistent  with  the 
Commission's  adoption  of  a  basic 
twenty-five  percent  interstate  allocation 
factor  for  non-traffic  sensitive  costs 
applicable  to  all  local  lines  regardless  of 
usage.  In  addition,  the  PBX  trunk 
equivalency  approach  would  transfer  a 
substantial  portion  of  the  cost  of 
providing  Centrex/CO  service  from  the 
interstate  to  the  intrastate  jurisdiction. 
We  do  not  see  how  this  would  solve  any 
of  the  potential  problems,  cited  in  the 
comments,  related  to  the 
implementation  of  subscriber  line 
charges  for  Centrex/CO  service.  A 
number  of  parties  took  the  position  that 
a  separations  change  was  not  necessary, 
but  argued  that  the  Commission  should 
modify  its  subscriber  line  charge  plan  to 
mitigate  its  competitive  impact  on 
Centrex/CO  service.  One  of  these 
parties  applying  the  residential 


subscriber  line  charge  to  Centrex/CO 
lines  as  a  transition  mechanism  to 
maintain  the  viability  of  the  service. 

15.  In  our  November  15, 1984, 
Recommended  Decision  and  Order,  we 
proposed  that  the  $2.00  monthly  charge 
for  embedded  Centrex  Unes  be  retained 
until  we  completed  this  review  of  the 
impact  of  subscriber  line  charges  on 
Centrex  service.  Based  on  the  comments 
filed  in  this  proceeding,  we  recommend 
that  the  Commission  retain  the 
distinction  between  new  and  embedded 
Centrex/CO  lines  in  order  to  allow  time 
for  intrastate  rate  adjustments.  We  also 
recommend  a  clarification  of  this 
distinction  to  specify  that  subscriber 
moves  or  rearrangements  of  embedded 
Centrex/CO  lines  for  the  existing 
Centrex/CO  service  and  service 
features  at  a  single  location  are  not  to 
result  in  a  reclassification  of  those  lines 
as  new.  In  addition,  we  recommend  that 
the  Commission  continue  to  apply  the 
multi-line  business  charge  to  new 
Centrex  lines,  and  increase  the  charge 
for  embedded  Centrex  lines  to  $3.00  per 
month  or  the  full  multi-line  business 
subscriber  line  charge,  whichever  is 
less,  beginning  June  1, 1986.  The 
comments  and  data  presently  before  us 
in  this  proceeding  do  not  demonstrate  a 
need  for  other  changes  in  the 
jurisdictional  separations  and  access 
charge  rules  applicable  to  Centrex/CO 
service. 

16.  The  Commission  originally 
established  different  rules  for  computing 
subscriber  line  charges  for  residential 
and  business  customers.  Subsequently, 
the  Commission  concluded  that  a 
distinction  between  new  and  embedded 
Centrex/CO  lines  was  necessary  since 
application  of  the  full  $6.00  maximum 
multi-line  business  charge  to  embedded 
Centrex/CO  lines  in  service  or  on  order 
as  of  July  27, 1983,  would  create  an 
undue  risk  that  customers  would 
abandon  this  service  for  PBXs  before  the 
state  commissions  had  an  opportunity  to 
adjust  intrastate  rate  structures  to  allow 
Centrex/CO  service  to  compete 
effectively  with  PBXs.  A  $2.00  monthly 
subscriber  line  charge  for  embedded 
Centrex/CO  lines  became  effective  May 
25, 1984.  The  maximum  $6.00  multi-line 
business  subscriber  line  charge  applies 
to  new  Centrex/CO  lines.  We  believe 
that  sufficient  time  has  elapsed  to  allow 
state  regulators  to  adjust  intrastate 
rates.  Accordingly,  we  recommend  that 
the  subscriber  line  charge  for  embedded 
Centrex/CO  lines  be  increased  to  $3.00 
per  month  or  the  full  multi-line  business 
subscriber  Hne  charge,  whichever  is 
less,  effective  June  1, 1986.  We  believe 
that  there  must  be  a  gradual  transition 
to  application  of  the  full  multi-line 
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business  subscriber  line  charge  to 
embedded  Centrex/CO  lines.  The  $3.00 
monthly  charge  which  we  are 
recommending  for  embedded  Centrex/ 
CO  lines  will  still  amount  to  only  one- 
half  the  maximum  multi-line  charge  that 
has  been  in  effect  over  a  year,  and 
represents  only  a  $1.00  increase  over  the 
previous  $2.00  charge  for  embedded 
Centrex/CO  lines.  However,  we 
recommend  that  the  Commission 
consider  waiving  this  increase  in  the 
case  of  any  local  telephone  company 
which  can  show  that  this  additional 
$1.00  charge  for  embedded  Centrex/CO 
lines  will  cause  significant  stranded 
investment. 

17.  As  previously  indicated,  we 
believe  that  clarificaticm  of  the 
distinction  between  new  and  embedded 
Centrex/CO  lines  is  appropriate  in- 
conjunction  with  this  increase  in  the 
charge  applicable  to  embedded 
.  Centrex/CO  lines.  In  particular,  we 
conclude  that  rearrangements  or 
changes  in  the  configuration  of  Centrex/ 
CO  lines  by  a  single  organization  at  a 
single  discrete  location  should  not  result 
in  a  reclassification  of  embedded  lines 
as  new  lines  (and  the  consequent 
imposition  of  the  full  multi-line  business 
subscriber  line  charge)  if  the  total 
number  of  lines  and  the  Centrex/CO 
service  offering  and  the  Centrex  features 
subscribed  to  at  that  location  remain  the 
same.  Accordingly,  we  recommend  that 
the  Commission  provide  that  Centrex/ 
CO  lines  continue  to  be  treated  as 
embedded  under  the  Commission's 
subscriber  line  charge  plan  in  these 
circumstances.  However,  we  do  not 
believe  that  the  Commission  should 
require  retroactive  application  of  this 
approach  to  Centrex/CO  lines  that  have 
already  been  reclassified  as  new  lines 
due  to  the  expense  and  administrative 
burdens  involved  in  determining  how 
this  approach  would  have  applied  to 
rearrangements  and  changes  which 
have  already  taken  place,  and  the  fact 
that  the  charges  for  all  Centrex/CO 
lines  can  be  expected  to  rise  to  the  level 
of  the  full  multi-line  business  charge 
eventually.  If  the  local  telephone 
company  has  a{^lied  this  distinction  to 
past  rearrangements  and  changes,  the 
Centrex/CO  lines  involved  should 
continue  to  be  treated  as  embedded 
absent  other  changes. 

III.  Closed  End  WATS  Access  Lines 

A.  Background 

18.  Wide  Area  Telecommunications 
Service  (WATS)  is  a  switched  message 
service  in  which  the  originating  or 
terminating  local  loop  is  dedicated 
exclusively  to  that  service  instead  of 
being  jointly  used  for  toll  and  local 


service.  In  the  case  of  OUTWATS.  the 
originating  local  loop  is  used  exclusively 
for  that  service.  The  terminating  loop  is 
dedicated  in  the  case  of  INWATS  (800 
Service).  Separate  access  lines  are  also 
used  for  interstate  and  intrastate 
WATS.  In  the  Third  Report  and  Order  in 
CC  Docket  No.  78-72.  MTS  and  WATS 
Market  Structure,  the  Commission 
included  interstate  closed  end  WATS 
access  lines  with  private  lines  in  the 
Special  Access  Category.* The  Joint 
Board  subsequently  recommended 
changes  in  the  jurisdictional  separations 
procedures  to  provide  for  direct 
assignment  of  WATS  closed  end  access 
lines  to  the  state  or  federal  jurisdiction.* 
This  would  have  replaced  the  existing 
procedures  under  which  the  cost  of 
WATS  access  lines  are  aUocated 
between  the  jurisdictions  on  the  same 
basis  as  jointly  used  local  exchange 
subscriber  loops.  In  reviewing  the  Joiitt 
Board  recommendation,  the  Commission 
concluded  that,  in  principle,  direct 
assignment  of  closed  end  WATS 
accesss  lines  was  the  most  rational 
method. of  allocating  these  costs,  but 
decided  to  retain  the  existing 
separations  treatment  of  WATS  access 
lines  pending  further  study  of  this  matter 
by  this  Joint  Board. "The  Commission 
also  modified  the  Part  69  treatment  of 
WATS  access  lines  to  make  it  consistent 
with  the  decision  to  continue  treating 
WATS  lines  like  other  subscriber  lines 
for  separations  purpoMBpnding  further 
study." 

19.  In  the  April  11. 1984.  Order  Inviting 
Comments.^*  the  Joint  Board  requested 
comments  concerning  the  competitive 
marketplace  effect  of  direct  assignment, 
and  possible  transition  mechanisms  to 
allow  the  movement  to  direct 
assignment  with  minimal  marketplace 
distortions.  We  also  asked  for  comments 
on  any  other  regulatory  changes  which 
would  facilitate  direct  assignment  of 
closed  end  WATS  access  lines  without 
producing  adverse  effects.  Finally,  we 
requested  that  parties  address  the 
question  of  whether  a  separate 
allocation  factor  should  be  adopted  for 
the  costs  associated  with  toll  terminal 
lines,  a  class  of  subscriber  lines  used 
exclusively  for  toll  service. 


'93  FCC  2d  at  314-15. 

•  Second  Recommended  Decision  and  Order.  CC 
Docket  No.  80-286.  48  FR  46554  (October  13. 1984). 
at  para*.  81  and  82. 

"Decision  and  Order.  CC  Docket  No.  80-288. 96 
FCC  2d  781  (1984). 

"  Second  Reconsideration  Order,  CC  Docket  No. 
78-72.  97  PCC  2d  834  (1984). 

>*  CC  Docket  No.  80-286. 49  FR  18746  (May  2. 
1984). 


B.  Comments 

20.  The  seven  regional  Bell  holding 
companies.  Central  Telephone  Company 
(Centel),  Continental  Telecom  (Contel), 
GTE  Telephone  Corp.  (GTE),  Rochester. 
Southern  New  England  Telephone 
Company  (SNET).  United  Telephone 
System.  Inc..  and  USTA  supported  direct 
assignment  of  closed  and  WATS  access 
lines.  A  number  of  these  parties  also 
urged  immediate  implementation  of  this 
change.  Rochester  stated  that  it  would 
not  oppose  a  three  year  transition  to 
direct  assignment.  Contel  supported  a 
transition  period  corresponding  to  the 
period  for  the  implementation  of  equal 
access.  NYNEX  stated  that 
implementation  of  direct  assignment 
must  be  scheduled  to  allow  timely 
revision  of  ^  interstate  tariffs  to  reflect 
the  revenue  requirement  shift.  BellSouth 
supported  direct  assignment  stating  that 
if  the  joint  Board  and  the  Commission 
conclude  that  distortions  in  the 
competitive  marketplace  will  result. 
these  problems  can  be  minimized 
through  modification  of  the  Interim  Cost 
Allocation  Manual.  Pacific,  Rochester 
and  Southwestern  Bell  stated  that  Pari 
69  of  the  Commission's  rules  should  be 
revised  to  make  the  special  access  rates 
apphcable  to  closed  end  WATS  access 
lines  in  order  to  align  the  recovery  <rf 
WATS  costs  with  tfie  separations 
treatment.  AT&T  stated  that  WATS 
closed  end  access  lines  are  dedicated  to 
the  provision  of  service  in  a  single 
jurisdiction  and  should  be  directly 
assigned.  AT&T  argued  that  any  other 
assignment  would  be  arbitrary  and  lead 
to  imeconomic  pricing. 

21.  The  New  Yoric  Pubhc  Service 
Commission  (New  York)  supported  the 
direct  assignment  of  WATS  closed  end 
access  lines.  New  York  argued  that  the 
Commission's  deferral  of  direct 
assignment  of  WATS  access  lines  was 
predicated  on  a  misplaced  fear  that 
direct  assignment  would  result  in  price 
changes  and  possible  mari<etplace 
distortions.  New  York  took  the  position 
that  direct  assignment  of  WATS  closed 
end  access  lines  ia  an  appropriate 
refinement  of  the  separations  process, 
but  stated  that  it  need  not  have  rate 
design  implications.  The  Kentucky 
Public  Service  Commission  (Kentucky) 
supported  direct  assignment  of  WATS 
closed  end  access  lines,  but  stated  that 
this  change  should  be  implemented 
gradually,  perhaps  to  coincide  with  the 
conversion  to  equal  access,  and  shoirki 
be  preceded  by  an  analysis  of  the 
impact  on  intrastate  and  interstate 
revenue  requirements.  The  D.C.  Public 
Service  Commission  and  the  staff  of  the 
Pennsylvania  Public  Utility  Commission 
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(Pennsylvania)  also  supported  direct 
assignment.  Pennsylvania  expressed 
interest  in  a  transition  period. 

22.  The  Ad  Hoc  Telecommunications 
Users  Committee  (Ad  Hoc),  the 
International  Communications 
Association  (ICA),  and  National  Data 
Corporation  supported  direct 
assignment  of  WATS  closed  end  access 
lines.  Ad  Hoc  and  ICA  also  slated  that 
they  would  support  a  transition  period 
to  direct  assignment  for  existing  WATS 
access  lines  if  it  is  considered 
necessary.  National  Data  added  that 
Part  69  of  the  Commission's  rules  should 
be  revised  to  reinstate  the  application  of 
special  access  charges  to  closed  end 
WATS  access  lines. 

23.  MCI  Telecommunications 
Corporation  (^10]  did  not  oppose  the 
direct  assignment  of  closed  end  WATS 
access  lines.  However,  MCI  argued  that 
direct  assignment  should  be 
accompanied  by  an  adjustment  in  the 
frozen  interstate  Subscriber  Plant  Factor 
(SHF)  (currently  used  to  allocate  non- 
traffic  sensitive  costs)  to  exclude  the 
effect  of  WATS  closed  end  usage." 
MCI  argued  that  failure  to  do  this  would 
result  in  a  double  assignment  of  costs  to 
interstate  ratepayers,  with  MTS  users 
paying  a  disproportionate  amount  of 
these  costs.  MCI  stated  that  the  net 
effect  of  a  consistent  policy  for  direct 
assignment  of  WATS  closed  end  access 
lines  would  be  a  shift  of  approximately 
$1  billion  in  costs  to  the  intrastate 
jurisdiction.  It  ai^ed  that  because  of 
the  adverse  impact  that  such  an 
approach  could  have  on  intrastate  rates, 
the  Commission  should  adopt  a  six  year 
transition  to  phase-in  the  direct 
assignment  of  WATS  and  phase-out  the 
effect  of  WATS  usage  on  frozen  SW. 

24.  United  States  Transmission 
Systems,  Inc.  (USTS)  agreed,  in 
principle,  that  WATS  closed  end  access 
lines  should  be  directly  assigned  to  the 
relevant  jurisdiction.  USTS  stated, 
however,  that  the  exchange  carriers 
presently  provide  AT&T  with  significant 
service  features  for  WATS  which  are 
not  available  to  other  interexchange 
carriers.  USTS  argued  that  until  those 
service  features  are  made  available  to 
all  interexchange  carriers,  the  present 
allocation  of  WATS  closed  ends  should 
be  continued  as  a  proxy  for  establishing 
a  differential  rate  for  premium  WATS 
access  received  by  AT&T.  Satellite 
Business  Systems  (SBS)  opposed  direct 
assignment  of  closed  end  WATS  access 
lines.  It  argued  that  AT&Ts  access  for 


'*  A  transition  from  frozen  SPF.  which  average* 
28  percent  on  a  nationwide  basis,  to  a  flat  interstate 
allocation  factor  of  25  percent  plus  high  cost 
assistance  wll  begin  January  1, 1988.  Section  67.124 
of  the  Commission's  Rules,  47  CFR  67.124  (1984). 


WATS  is  superior  to  that  provided  to 
the  OCC's  because  screening  and 
blocking  functions  are  provided  to 
AT&T  for  WATS  access,  whereas  the 
OCCs  must  use  dedicated  facilities.  SBS 
argued  that  MTS  and  WATS  loops 
should  be  subject  to  the  same 
separations  procedures  since  the  form  of 
access  provided  to  AT&T  for  WATS  is 
virtually  the  same  as  the  type  of  access 
provided  for  MTS. 

25.  The  Rural  Electrification 
Administration  (REA)  opposed  direct 
assignment  of  WATS  closed  end  access 
lines.  It  stated  that  separate  treatment  of 
high-volume  customers  or  services  could 
lower  the  local  exchange  companies'  toll 
revenues,  requiring  that  these  revenues 
be  made  up  m)m  other  sources.  REA 
also  argued  that  changes  in  Part  89 
would  be  necessary  in  conjunction  with 
direct  assignment  to  ensure  that  WATS 
service  pays  its  share  of  the  cost  of 
maintaining  the  efficiency  and  financial 
viability  of  rural  telephone  companies 
and  cooperative. 

28.  BellSouth  and  Pacific  supported 
allocation  of  toll  terminal  lines  on  the 
basis  of  relative  toll  usage.  Bell  Atlantic 
argued  that  there  is  no  need  to  revise  the 
separations  procedures  for  toll  terminal., 
lines  since  they  are  currently  classified 
as  trunks  and  allocated  based  on  toll 
minutes  of  use.  US  West  argued  that 
there  are  not  enough  toll  terminal  lines 
in  existence  to  justify  adoption  of  a 
separate  allocation  factor.  AT&T  stated 
that  no  changes  in  Part  87  are  necessary 
since  the  eMMhg  rules  appear  to  deal 
adequately  with  "toll  terminal  lines" 
even  though  they  are  not  separately 
addressed.  Kentucky  supported  the 
adoption  of  specific  provisions  to  govern 
the  allocation  of  toll  terminal  lines. 

C.  Discussion  't 

27.  After  further  study  of  this  matter, 
the  Joint  Board  again  recommends  direct 
assignment  of  closed  end  WATS  access 
lines  to  the  appropriate  jurisdiction.  As 
stated  above,  the  Joint  Board  previously 
recommended  direct  assignment  of 
WATS  closed  end  access  lines  and  the 
Commission  agreed  in  principle  with  our 
recommendation,  although  it  found  that 
there  was  a  need  for  further  Joint  Board 
study  of  this  question  to  determine  how 
to  implement  such  an  approach  without 
adverse  effects.  Due  to  the  fact  that  toll 
terminal  lines  are  used  exclusively  for 
toll  services,  we  are  recommending  that 
they  be  allocated  based  on  relative 
minutes  of  use. 

28.  Direct  assignment  of  closed  end 
WATS  access  lines  is  logical  since  these 
facilities  are  dedicated  to  use  for  either 
intrastate  or  interstate  WATS  service. 
None  of  the  commenting  parties  offered 
any  evidence  that  the  direct  assignment 


of  WATS  closed  and  access  lines  is  an 
unsound  separations  treatment.  To  the 
contrary,  the  vast  majority  of  the 
commenting  parties  endorsed  direct 
assignment  as  logical  and  consistent 
with  the  principle  of  actual  use.  We  do 
not  Hnd  the  arguments  in  opposition  to 
direct  assignment  based  on  competitive 
considerations  persuassive,  particularly 
in  light  of  the  fact  that  we  are 
recommending  further  proceedings  to 
consider  the  need  for  adjustments  in 
other  areas  in  conjunction  with  direct 
assignment. 

29.  The  Joint  Board  cannot  agree  with 
MCI's  proposal  that  frozen  SPF  be 
adjusted  to  exclude  usage  attributable  to 
WATS  service.  As  a  result  of  the 
Commission's  decision  to  freeze  the  SPP 
factor  at  the  1981  annual  average  level 
for  each  study  area,'*  SPF  ceased  to 
reflect  network  usage.  Adoption  of  the 
basic  twenty-five  percent  interstate 
allocation  factor  to  replace  SPF  as  the 
factor  applicable  to  most  NTS  costs 
further  removes  the  allocation  of  NTS 
costs  from  network  usage  levels.  The 
decision  to  set  the  basic  allocation 
factors  at  twenty-five  percent  was  a 
conscious  attempt  to  approximate  the 
existing  nationwide  average  SPF,  and 
minimize  the  aggregate  amount  of 
change  involved  in  moving  from  SPF  to 

a  flat  allocation.  However,  at  this  point, 
we  do  not  believe  that  attempting  to 
adjust  the  twenty-five  percent  basic 
allocation  factor  (in  conjunction  with 
the  direct  assignment  of  WATS  access 
lines)  to  exclude  toll  usage  attributable 
to  WATS  would  represent  an 
improvement  in  the  jurisdictional 
separations  procedures. 

30.  The  record  presently  before  us 
does  not  allow  a  determination  of  what, 
if  any,  adjustments  should  be  made  in 
other  areas  in  conjunction  with  the 
direct  assignment  of  WATS  closed  and 
access  lines.  As  a  result,  we  recommend 
that  the  Commission  establish  June  1, 
1986,  as  the  effective  date  for  this 
change  to  allow  the  Commission 
adequate  time  in  which  to  consider 
possible  adjustments  related  to  time  of 
day  pricing  for  switched  access  services 
or  revisions  in  the  Interim  Cost 
Allocation  Manual  to  initigate  possible 
adverse  effects  on  the  existing  interstate 
rate  structure."*  We  also  recommend 


•*  Decision  and  Order.  CC  Docket  No.  80-286. 89 
FCC  2d  1  (1982).  reconsideration  denied.  91  FCC  2d 
558  (1982),  affdsub  nam.  MCI  Telecommunicotiona 
Corp.  V.  FCC.  750  F.2d  135  (D.C  Clr.  1964). 

'*  If  further  proceedings  cannot  be  completed  in 
time  for  direct  assignment  of  WATS  closed  end 
access  lines  and  any  other  accompanying  changes 
to  be  reflected  in  the  access  charge  tariffs  by  June  1, 
1988.  this  date  may  have  to  be  extended.  We  also 

Continued 
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that  the  Part  67  changes  concerning  the 
separations  treatment  of  the  toll 
terminal  lines  become  effective  on  that 
date. 

IV.  Customer  Premises  Equipment 

A.  Background 

31.  In  the  First  Recommended 
Decision  and  Order  in  CC  Docket  No. 
80-286."  the  Joint  Board  recommended 
that  customer  premises  equipment  (CPE) 
be  phased  out  of  the  separations  process 
over  a  five  year  period  in  light  of  the 
Commission's  decision  to  detariff 
CPE.'^  This  approach  was  designed  to 
ease  possible  effects  on  local  rates 
resulting  from  the  deregulation  of  CPE  in 
light  of  the  fact  that  CPE  revenues 
appeared  to  exceed  costs  and  allow 
lower  local  exchange  rates.  The 
Commission  adopted  the  Joint  Board's 
recommendation  with  a  number  of 
technical  modifications.'^ 

32.  Under  the  CPE  phase-out  plan,  a 
base  amount  of  embedded  CPE 
investment  and  related  expenses, 
reserves  and  taxes,  as  of  December  31. 
1982,  was  identified  by  each  local 
carrier.  The  CPE  base  amount  included 
the  CPE  book  costs  in  Accounts  231  and 
234  and  the  expenses  associated  with 
such  book  costs,  i.e.,  the  repairs  of 
station  equipment  and  CPE  depreciation, 
among  other  things."  Beginning  January 
1, 1983,  the  base  amount  was  to  be 
reduced  one-sixtieth  per  month  over  a 
five  year  period. 

33.  Certain  CPE-related  expenses 
were  not  included  in  the  CPE  phase-out 
plan,  however.  For  example,  local 
telephone  companies  incur  expenses  in 
the  station  handling  process  when 
subscribers  move  from  one  address  to 
another.  In  addition,  a  portion  of  the 
commercial  expenses  related  to  the 
operation  of  telephone  stores,  and  the 


note  that  questions  related  to  the  rate  and  rate 
structure  disparities  between  WATS  and  MTS  are 
currently  before  the  Commission  in  a  separate 
proceeding.  American  Telephone  and  Telegraph 
Company  (WATS  Investigation).  CC  Docket  No.  8&- 
765, 91  FCC  2d  238  (1982).  Our  recommendation 
concerning  the  direct  assignment  of  WATS  closed 
end  access  lines  in  no  way  prejudges  the  outcome  of 
that  proceeding. 

"46  FR  63344  (December  31. 1981). 

' '  Final  Decision.  Amendment  of§  64. 702  of  the 
Commission 's  Rules  (Second  Computer  Inquiry). 
Docket  No.  2082&  77  FCC  2d  384  (1980), 
reconsideration.  84  FCC  2d  50  (1980),  further 
reconsideration.  88  FCC  2d  512  (1981),  offd  sub 
nom..  CCIA  v.  FCC,  683  F.2d  198  (D.C.  Cir.  1982). 
cert,  denied.  103  S.  Ct.  2109  (1983). 

'•  .Amendment  of  Part  67  of  the  Commission 's 
Bules.  CC  Docket  No.  80-286,  89  FCC  2d  1  (1982). 

"The  Common  Carrier  Bureau  issued  a  letter  of 
interpretation  specifying  the  other  costs  to  be 
included  Letter  from  Gary  M.  Epstein.  Chief, 
Common  Carrier  Bureau  to  W.R.  McCeary.  Director 
of  Setllements.  United  Stales  Independent 
Telephone  Association,  November  26, 1982. 


handling  of  CPE  orders  in  the  local 
telephone  company  business  office  are 
related  to  the  provision  of  CPE,  The 
Commission  declined  to  include  these 
costs  in  the  CPE  phase-out.***  If  these 
CPE-related  expenses  were  fiilly 
recovered  in  the  intrastate  jurisdiction, 
the  revenues  generated  by  the  interstate 
allocation  of  a  portion  of  these  costs 
could  have  been  used  to  keep  the  rates 
for  other  intrastate  services  lower  than 
they  otherwise  would  be.  In  the  case  of 
the  BOCs,  any  such  interstate 
contribution  related  to  those  costs 
would  have  disappeared  with 
divestiture  and  the  transfer  of  the 
embedded  base  CPE  to  AT&T. 

34.  In  the  Order  Inviting  Comments, 
we  requested  comments  on  whether 
there  was  a  need  to  expand  the  scope  of 
the  CPE  phase-out  plan  previously 
adopted  by  the  Commission.  We  also 
requested  information  that  would  allow 
us  to  determine  whether  the  decision  not 
to  include  costs  associated  with 
subscriber  moves  and  rearrangements, 
as  well  as  commercial  expenses,  in  the 
CPE  phase-out  could  contribute  to 
sudden  increases  in  intrastate  revenue 
requirements.' ' 

B.  Comments 

35.  AT&T  and  USTS  opposed 
expansion  of  the  CPE  phase-out  plan. 
AT&T  argued  that  the  CPE  phase-out 
plan  was  not  intended  to  be  used  as  an 
arbitrary  subsidization  mechanism  to 
direct  interstate  revenues  to  local 
exchange  carriers.  AT&T  stated  that  the 
CPE  phase-out  plan  was  designed  to 
serve  as  a  temporary  and  transitional 
support  mechanism  to  ensure  that 
consumers  receive  the  benefits  of  a 
competitive  terminal  equipment 
marketplace  without  sudden  and 
burdensome  rate  increases.  AT&T  took 
the  position  that  the  Joint  Board  should 
consider  reduction  or  elimination  of  the 
CPE  phase-out. 

36.  The  seven  regional  Bell  holding 
companies  opposed  expansion  of  the 


"The  letter  of  interpretation  also  specified  that 
certain  other  costs  were  not  to  be  included  in  the 
phase-out.  Id. 

"  In  the  Order  Inviting  Comments  we  also  stated 
that  the  Commission's  decision  to  allow  the 
provision  of  intrasystem  wiring  associated  with 
PBXs  and  key  systems  by  entities  other  than 
telephone  companies  may  have  reduced  telephone 
company  revenues  in  these  areas.  Proposals  for 
New  and  Revised  Classes  of  MTS  and  WA  TS. 
Docket  No.  19528,  67  FCC  2d  1255  (1978). 
reconsideration.  70  FCC  2d  1800  (1979):  see  also 
Modifications  to  the  Uniform  System  of  Accounts. 
CC  Docket  No.  82-681. 48  FR  50534  (November  2, 
1983).  State  and  federal  decisions  to  allow 
subscribers  to  provide  their  own  Inside  wiring  may 
also  affect  telephone  company  revenues.  See 
Amendment  of  Part  68,  CC  Docket  No.  81-216, 97 
FCC  2d  527  (1984),  modified.  50  FR  29384  (July  19. 
1985). 
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CPE  phase-out  plan.  Bell  Adantic  argued 
that  an  expansion  of  the  phase-out 
would  perpetuate  a  subsidy  for 
intrastate  services  without  concomitant 
benefits.  BellSouth  and  Southwestern 
Bell  stated  that  expanding  the  phase-out 
at  this  point  would  complicate  an 
already  difficult  regulatory  mechanism. 
US  West  stated  that  the  existing  CPE 
phase-out  plan  represents  a  carefully 
tailored  compromise  solution,  arguing 
that  modification  of  the  plan  at  this  time 
would  create  unwarranted  impediments 
to  competition.  NYNEX,  Pacific  Telesis 
and  Pacific  Northwest  Bell  also  opposed 
expansion  of  the  CPE  phase-out  plan  to 
include  additional  costs. 

37.  Centel,  Contel,  CP  National,  GTE 
and  United  also  opposed  expansion  of 
the  CPE  phase-out  plan.  United 
specifically  stated  that  it  does  not 
believe  that  the  magnitude  of  the  costs 
involved  warrants  adoption  of  a 
transition  plan.  USTA  stated  tfiat  the 
FCC  should  consider  this  a  closed 
subject.  Rochester  and  the  Independent 
Alliance,  however,  supported  expansion 
of  the  CPE  phase-out  plan.  Rochester 
argued  that  a  gradual  phase-out  of  these 
additional  costs  over  a  three  year  period 
beginning  January  1, 1985,  would  be 
appropriate.  The  Independent  Alliance 
proposed  a  plan  that  included 
commercial  expenses  and  the  costs  . 
associated  with  subscriber  moves  in  the 
frozen  CPE  base  amount. 

38.  Ad  Hoc  opposed  any  change  in  the 
existing  plan.  It  stated  that  the  Order 
Inviting  Comments  contained  an  implicit 
assumption  that  intrastate  tariffs  had 
previously  enabled  the  exchange 
carriers  to  recover  one  hundred  percent 
of  these  costs  with  the  interstate 
settlements  providing  a  contribution  to 
local  exchange.  Ad  Hoc  argued  that  this 
assumption  is  not  demonstrably  correct, 
and  took  the  position  that  the  Joint 
Board  should  not  attempt  to  resolve 
these  questions  of  fact.  Ad  Hoc  stated 
that,  absent  this  assumption,  the 
proposal  to  expand  the  CPE  phase-out  is 
nothing  more  than  an  attempt  to 
perpetuate  use  of  the  jurisdictional 
separations  process  as  a  broad  form  of 
local  subsidy.  Ad  Hoc  also  argued  that 
use  of  Part  67  as  a  transitional 
mechanism  for  recovering  these  costs 
could  disadvantage  other  CPE  suppliers 

39.  The  Kentucky  PSC  and  the  New 
York  PSC  supported  expansion  of  the 
CPE  phase-out  plan  to  include  station 
handling  costs  and  commercial 
expenses  associated  with  CPE.  New 
York  stated  that  since  1981,  when  the 
FCC  changed  station  connection 
accounting  procedures.  New  York  has 
increased  station  coimection  charges  to 
cover  the  full  cost  of  providing  these 
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services.  New  York  stated  that  It  has 
applied  the  interstate  contribution 
associated  with  these  services  to  offsti 
local  service  rales.  New  York  stated  that 
a  sigDifkant  portion  of  the  interstate 
OQBtribwtion  was  lost  with  divestttiire, 
and  it  recommended  expanding  the 
"froxen"  maintenance  base  to  include 
the  cost  of  "moves  and  changes"  in 
Accomit  605,  with  ^s  additcmal 
component  set  at  actual  1963  levels  and 
phased-out  over  5  years  beginning 
)anuary  1. 1985.  The  staff  of  the 
Pennsylvania  PUC  favored  retention  of 
the  current  five  year  CPE  phase-out 
plan. 

C.  Discussion 

40.  The  {oint  Board  recommends  that 
the  Commisson  retain  the  existing  CPE 
phase-out  plan.  The  original  decision  to 
remove  CPE  from  the  separations 
process  gradually  over  a  five  year 
period  was  based  on  the  conclusion 
that,  in  many  slates,  CPE  was  priced  at 
full  cost  in  the  intrastate  jurisdiction.  As 
a  result,  the  interstate  allocation  of  CPE- 
related  costs  provided  revenues  that 
could  be  used  to  cover  other  intrastate 
costs.  The  CPE  phase-out  was  intended 
to  serve  as  a  reasonable  transition 
mechanism  that  would  allow  state 
regulators  and  the  industry  to  adjust  to 
the  new  environment  for  the  provision 
of  CPE  without  imposing  hardships  on 
consumers  in  the  form  of  rate  increases. 
There  is  nothing  in  the  record  before  us 
to  suggest  that  the  CPE  phase-out  plan 
has  not  successfully  served  its  intended 
purpose,  and  we  do  not  recommend 
expansion  of  the  CPE  phase  out  to 
include  additional  related  costs. 

41.  The  Joint  board  staff  requested 
information  from  the  major  exchange 
carriers  concerning  commercial  and 
additional  maintenance  expenses 
attributable  to  Cre.  The  limited  cost 
data  submitted  in  response  to  this 
request  does  not  allow  a  determination 
of  whether  these  additional  CPE-related 
expenses  generated  an  interstate 
contribution.  The  majority  of  the 
commenting  parties,  includmg  the 
interexchange  carriers,  the  seven 
regional  Bell  holding  companies,  and  the 
independent  telephone  companies,  with 
the  exception  of  Rochester  Telephone 
and  the  Independent  Alliance,  also 
opposed  an  expansion  of  the  CPE  phase- 
out  plan.  In  support  of  their  position, 
these  parties  cited  the  relatively  small 
amount  of  costs  involved,  the 
administrative  burdens  associated  with 
identifying  these  costs  and  adding  them 
to  the  dechning  Cre  base,  possible 
impediments  to  competition,  and  the 
need  to  target  any  fiHther  subsidization 
of  local  service.  The  New  York  PSC  was 
the  only  party  to  state  directly  that 


station  handling  costs  and  commerdal 
expenses  associated  with  CPE 
generated  and  hrterstate  contribution  to 
reduce  rates  for  local  services.  In  New 
York,  most  of  this  contribution  was  lost 
with  divestiture  on  January  1. 1984,  and 
any  resulting  intrastate  rate  adjustment 
should  have  taken  place  alreac(y.  In  light 
of  these  considerations,  we  conclude 
that  modification  of  the  CPE  phase-out 
plan  cannot  be  justified  on  the  basis  of 
Information  now  before  us.  Absent 
specific  allegations  of  harm,  we  believe 
that  the  Joint  Board  should  not  devote 
its  limited  resources  to  fiBrther  study  of 
this  matter  **  due  to  the  many  other 
issues  involving  the  allocation  of 
Central  Office  Equipment  and 
Interexchange  Plant  whidi  are  still 
before  us  for  resolution. 

V.  Miscdianeous 

A.  Background 

42.  On  October  6. 1983.  the 
Commission  adopted  a  Report  and 
Order  amending  provisions  of  the 
Uniform  Systems  of  Accounts  (USOA) 
contained  in  Part  31  of  the  Commission's 
rules  in  order  to  make  the  accounting 
rules  consistent  with  previous 
Commission  decisions  concerning  the 
detariffing  of  CPE  *»  and  the  expensing 
of  inside  wiring.^*  Among  other  things, 
the  Commission  established  new 
accounting  classifications  and 
procedures  for  coinless  public 
telephones,  and  company-used  station 
apparatus,  key  systems,  and  private 
branch  exchanges.  The  Commission 
stated  that  the  costs  associated  with 
coinless  public  telephones  were  to  be 
recorded  in  subaccoimts  of  Account 
235,"Public  Telephone  Equipment"  and 
Account  607  "Repairs  of  Public 
Telephone  Equipment."  The  Order  also 
estabhshed  a  new  Account  262.  "Other 
Communications  Equipment."  to  record 
the  costs  of  terminal  equipment  used  by 
telephone  companies  in  the  course  of 
their  business  operations.  These  costs 
were  formerly  recorded  in  Account  231, 
"Station  Apparatus,"  and  Account  234, 
"Large  Private  Branch  Exchanges." 

43.  Our  Order  Inviting  Comments 
requested  conunents  on  the  proper 
allocabon  factor  for  the  costs  associated 
with  coinless  public  telephones  ** 


**  Any  telephone  companies  wbich  believe  that 
the  excIusioD  of  these  additional  CPE  related  costs 
from  the  phase-oat  will  injure  them,  are  free  to 
suppieraent  the  record  on  this  issue. 

*'  See  note  17.  supra. 

**  See  First  Report  and  Order.  CC  Docket  79-105. 
Expensing  oflns.de  Wiring  85  FCC  2d  818  (1981): 
Further  Notice  of  Inquiry.  Deregulation  of  Inside 
Wiring.  86  FCC  2d  68S  (1981);  FurtJwr  Notice  of 
Proposed  Rulemaking.  50  FR  13991  (April  9. 1985). 

**  The  Commission  recently  re-examined  its 
previous  decision  to  exclude  pay  telephones  from 


consistent  with  their  treatment  in  the 
access  charge  rules.''  We  stated  that  a 
number  of  interexchange  carriers  had 
recently  established  or  proposed 
coinless  publie  triephone*  to  be  located 
in  places  such  as  airports  where  a  high 
volume  of  toll  calling  originates. 
Although  these  pay  telephones  are 
expected  to  be  used  ahnost  exclusively 
for  intrastate  and  interstate  toll  service, 
the  current  separations  procedures 
would  allocate  these  costs  on  the  same 
basis  as  other  NTS  plants  such  as  local 
loops."  We  also  asked  for  comments  on 
the  allocation  of  terminal  equipment 
used  by  the  telephone  companies  in 
their  internal  business  operations  to  be 
recorded  in  the  newley  created  Account 
262.  These  costs  had  previously  been 
recorded  in  Accounts  231  and  234  and 
allocated  on  the  basis  of  SPF.** 

B.  Summary  (rf  Comments 

1.  Coinless  Public  Telephones 

44.  AT&T.  Ameritech,  Centd,  Contel. 
CP  National  and  the  Kentucky  PnbKc 
Service  Commission  supported  the 
allocation  of  the  costs  of  coinless  public 
telephones  on  the  basis  of  relative 
interstate  and  intrastate  minutes  of  use 
over  such  facilities.  AT*T  stated  that 
these  telephones  are  predominately 
used  for  toll  service.  ar»d  that  their  costs 
are  recovered  through  usage  based  toll 
charges.  AT&T  also  argued  that  this 
equipment  can  be  separated  according 
to  relative  use  without  creating  a 
conflict  with  the  access  charge  rules 
since  the  access  rules  concern  the  local 
exchange  earner's  recovery  of  costs 
related  to  local  facilities  used  by  the 
interexchange  carriers,  and  not  the 
recovery  of  costs  associated  with 


CPE  deregulated  under  the  Second  Computer 
Inquiry.  The  Commission  found  that  the  type  of  pay 
telephones  provided  by  AT»T  and  the  BOCs  should 
cootinnc  to  be  treated  as  a  coaunonications  service 
.subiect  to  regulation.  Memorandum  Opinion  and 
Order.  Tonka  Tools.  Inc.  and  Southern  Merchandise 
Cocp..  SO  FR  24e»4  (June  12. 1985). 

*•  The  Commission  estabKshed  a  separate  NTS 
category  for  pay  telepfaones  in  its  Third  Report  and 
Order  in  CC  Docket  No.  78-72. 93  FCC  2d  at  28a 

"  The  FCC  Common  Carrier  Bureau  Accounting 
and  Audits  Division  has  advised  AT&T  lo  allocate 
its  coinlees  pay  telephones  based  on  relative  usage 
pening  further  action  by  the  )ouit  Board  and  the 
Commission.  Letter  from  Gerald  P.  Vau^an.  Chief, 
Accounting  and  Audits  Division  to  T ).  Berry.  \r- 
Executive  Assistant,  American  Telephone  and 
Telepaph  Co ,  dated  May  9. 1984. 

**  .Amendment  of  Part  67.  49  FR  7934  at  note  22 
(March  2. 1984).  The  FCC  Common  Camer  Bureau 
Accounting  and  Audits  Division  has  directed 
telephone  companies  lo  allocate  the  costs  in 
Account  282  on  the  same  basis  as  furniture  aad 
office  equipment  pending  further  Joint  Board  and 
Cummission  action.  Letter  from  Ceiald  P.  Vaughan. 
Chief,  Accounting  and  Audits  Uivisioo  to  Charles 
W.  Beecbmg,  Foster  Associates.  li»c_  dated  May  9 
1984. 
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equipment  owned  by  the  interexchange 
carriers. 

45.  United  stated  that,  in  principle,  the 
cost  of  coinless  public  telephones  should 
be  allocated  on  the  basis  of  relative 
state  and  interstate  toll  usage.  It  stated 
that  measuring  the  actual  usage  of 
coinless  telephones  would  be  costly  and 
impractical,  however,  and  suggested 
that  these  costs  be  allocated  on  the 
basis  of  the  company's  overall  relative 
intrastate  and  interstate  toll  usage  of  a 
transitional  period  until  implementation 
of  equal  access  makes  the  measurement 
of  actual  use  practicable.  The  State  of 
New  York  Department  of  Public  Service 
also  supported  relative  use  in  principle, 
but  ai^ed  that  this  approach  is 
administratively  infeasible  at  present. 
As  a  result.  New  York  recommended 
that  the  existing  separations 
methodology  be  retained. 

46.  Bell  Atlantic,  GTE,  Southwestern 
Beir,  NYNEX  and  USTA  supported  the 
continued  use  of  frozen  SPF.  Bell 
Atlantic  argued  that  the  investment  in 
coinless  pay  telephones  is  relatively 
small  and  does  not  justify  the  use  of  the 
resources  that  would  be  necessary  to 
develop  a  more  accurate  allocation 
factOT.  GTE  argued  that  this  public 
telephone  equipment  is  non-traffic 
sensitive  and  should  be  apportioned 
among  the  operations  on  the  basis  of  the 
twenty-five  percent  flat  allocation  factor 
for  most  other  NTS  plant.  NYNEX 
argued  that  reclassification  of  this  plant 
does  not  change  its  function  and 
therefore  should  not  affect  the  method 
of  assignment.  USTA  stated  that  there 
are  and  will  continue  to  be  many 
locations  where  coinless  public 
telephones  will  be  used  for  local 
measured  service  as  well  as  toll  calling. 
It  argued  that  the  costs  involved  in 
making  usage  studies  to  provide  a  more 
precise  allocation  factor  are  not 
justified,  and  recommended  continued 
use  of  SPF. 

47.  BellSouth  argued  that  the  ideal 
allocation  factor  for  coinless  public 
telephones  would  be  relative  intrastate 
and  interstate  sent-collect  revenues 
from  those  telephones.  BellSouth  stated 
that  it  is  not  able  to  obtain  this 
information,  however.  It  suggested  that 
the  next  best  alternative  would  be  to 
allocate  these  costs  on  the  basis  of 
relative  sent-collect  revenues  from  all 
public  telephones. 

2.  Terminal  Equipment  Used  by 
Telephone  Companies 

48.  AT&T,  the  BOCs,  Centel,  Contel, 
GTE,  United,  USTA  and  the  New  York 
Public  Service  Commission  stated  that 
the  cost  of  official  telephones  recorded 
in  Account  262  should  be  separated  on 
the  same  basis  as  other  office 


equipment,  i.e.,  the  wage  portion  of 
maintenance,  traffic,  commercial  and 
revenue  accounting  expenses,  excluding 
the  wage  porton  of  maintenance 
expense  related  to  general  office  space. 
These  parties  argued  that  the  investment 
in  this  equipment  and  the  associated 
expenses  like  office  furniture  and  other 
equipment  are  part  of  the  company's 
cost  of  internal  business  operations. 

49.  CP  National  and  Southern  New 
England  Telephone  Company  argued 
that  this  equipment  should  continue  to 
be  apportioned  based  on  frozen  SPF.  CP 
National  argued  that  the  additional 
costs  associated  with  performing  new 
studies  and  revising  allocation 
procedures  applicable  to  this  equipment 
would  be  excessive,  and  that  the  present 
procedures  should  continue  to  be  used. 
SNET  argued  that  the  allocation 
procedures  for  this  equipment  should 
not  be  changed  since  the  purpose  and 
use  of  the  equipment  remains  unchanged 
despite  the  new  accounting  treatment. 
Rochester  argued  that  this  equipment 
should  be  allocated  based  on  the 
interstate  assignment  of  the  total 
investment  in  land,  buildings,  COE,  and 
outside  plant. 

50.  Kentucky  argued  that  this  type  of 
equipment  should  be  allocated  based  on 
a  study  of  the  relative  intrastate  and 
interstate  minutes  of  use  for  each  piece 
of  equipment.  Kentucky  recognized  that 
this  would  be  impractical,  however,  and 
suggested  that  this  equipment  be 
divided  into  several  different  categories 
with  a  separate  usage  based  allocation 
factor  for  each  category. 

C.  Discussion 

1.  Coinless  Public  Telephones 

51.  Since  coinless  public  telephones 
operate  only  on  a  collect  or  credit  card 
basis,  it  appears  that  they  will  be  used 
almost  entirely  for  toll  services.*'  In 
light  of  this,  we  conclude  that  the 
allocation  of  the  costs  associated  with 
AT&T  and  local  exchange  carrier 
coinless  public  telephones '°  should  be 
based  on  relative  toll  usage  of  this 
equipment.  A  number  of  parties  have 
raised  concerns,  however,  about 
administrative  burdens  involved  in 
measuring  usage  of  these  telephones. 
This  is  a  legitimate  concern,  particularly 
since  the  costs  in  these  accounts  are 
relatively  minor.  As  a  result,  we 
recommend  that  the  Commission  allow 
use  of  the  study  area's  relative 
intrastate  and  interstate  toll  minutes  of 
use  where  specific  measures  of  use  on 


"  In  many  states  a  local  call  placed  on  a  collect 
or  credit-card  basis  is  charged  at  the  toll  rale  and 
recorded  as  toll  revenue. 

"See  note  25.  supra. 


coinless  public  telephone  equipment 
would  not  be  practical. 

2.  Terminal  Equipment  Used  by 
Telephone  Companies 

52.  The  investment  and  associated 
expenses  for  telephone  terminal 
equipment  used  in  the  company's 
internal  operations  is  a  basic  cost  of 
doing  business  similar  to  office  furniture 
and  other  office  equipment.  Accordingly, 
we  conclude  that  these  costs  should  also 
be  allocated  on  the  basis  of  the  wage 
oprtion  of  maintenance,  traffic 
commercial  and  revenue  accounting 
expenses  excluding  the  wage  portion  of 
maintenance  expense  related  to  general 
office  space. 

VI.  Ordering  Clauses 

53.  Accoudingly,  the  Joint  Board 
recommends,  That  the  Commission 
adopt  the  proposed  revisions  to  Part  67 
and  Part  60  of  the  Commission's  rules 
contained  in  Attachments  A  and  B.^* 

Federal  ConununicationB  Commission. 
WUliam  I.  Tricarico. 

Secretary. 

Appendbc  A 

1.  Amend  S  67.122(a)(3)  to  read  as 
follows  June  1, 1986: 

(3) — Subscriber  Line  Outside  Plant 
Excluding  Wideband — Category  1.3 — 
This  category  includes  outside  plant 
between  local  central  offices  and 
subscriber  premises  used  for  message 
telephone.  TWX  subscriber  lines,  for 
private  line  local  channels  and  for 
circuits  between  control  terminals  and 
radio  stations  providing  very  high 
frequency  maritime  service  or  urban  or 
highway  mobile  service.  This  category 
also  includes  outside  plant  between 
local  central  offices  and  public 
telephones. 

2.  Amend  §  67.124(c)  to  read  as 
follows  June  1, 1986: 

(c)  Exchange  Trunk  Outside  Plant 
(Wideband  and  Non-Wideband) — 
Category  1.2 — ^The  cost  of  the  exchange 
outside  plant  assignable  to  this  category 
in  the  study  area  is  separately  identffied 
for  the  following  subsidiary  categories: 

Category  1.21  Trunk  plant  used 
exclusively  for  exchange  message 
services. 

Category  1.22  Trunk  plant  used 
exclusively  for  toll  message  services, 
excluding  WATS  closed  and  access,  or 
jointly  for  exchange  and  toll  message 


' '  This  recommendation  is  adopted  pursuant  to 
sections  4  (i)  and  (j).  201.  202.  203.  205.  218.  221.  403. 
and  410  of  the  Communications  Act  as  amended,  in 
47  U.S.C.  154  (i)  and  (j).  201.  202.  203.  205.  218.  221. 
403  and  410. 
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services,  exduding  WATS  closed  and 
access  service. 

Category  1.23  Trunk  plant  used  for 
TWX  access  Hnes.  . 

Category  1.24  Trunk  plant  used 
exclusively  for  interstate  private  line 
services  and  interstate  WATS  service. 

Category  1.25  Trunk  plant  used 
exclusively  for  stale  private  line 
services  and  state  WATS  service. 
***** 

3.  Amend  §  67.124(dl  to  read  as 
follows  June  1. 1986: 

(d)  Subscriber  Line  Outside  Plant 
Excluding  Wideband — Category  1.3 — 
The  first  step  in  apportioning  the  cost  of 
the  subscriber  line  outside  plant  among 
the  operations  is  the  determination  of  an 
average  cost  per  working  loop.  This 
average  cost  per  working  loop  is 
determined  by  dividing  the  total  cost  of 
subscriber  line  outside  plant  assigned 
Category  1.3  in  the  study  area  by  the 
sum  of  the  working  loops  described  in 
subcategories  1.31. 1^2. 1.33. 1.34.  and 
1.35.  The  cost  of  the  subscriber  line 
outside  plant  assigned  Category  1.3  is 
further  assigned  to  the  following 
subsidiary  categories  and  apportioned 
in  accordance  with  §§  67.124(dMl>- 
67.124(d)(4). 

Category  1.31 — Subscriber  line  outside 
plant  used  exclusively  for  state  private 
line  services  and  state  WATS  closed 
end  access  service. 

Category  1.32— Subscriber  line  outside 
plant  used  excbsively  for  interstate 
private  line  services  and  interstate 
WATS  dosed  end  access  service. 

Category  1.33— Subscriber  Hne  outside 
plant  used  jointly  for  exchange  service 
and  toll  message  services,  excluding 
WATS  closed  end  access. 

Category  1.34— Subscriber  line  outside 
plant  used  for  TWX  service. 

Category  1.35 — Subscriber  line  outside 
plant  used  exclusively  for  loll  message 
services,  excluding  WATS  closed  end 
access  service. 

(1)*  *  *  '  *  The  cost  of  subscriber 
line  outside  plant  assigned  Category  1 J5 
for  the  study  area  is  determined  in  the 
same  manner  as  the  plant  assigned 
Category  134.  and  apportioned  between 
state  toU  and  interstate  toll  on  the  basis 
of  the  relative  number  of  minutes  of  use 
of  this  plant  in  the  study  area. 

(2)  The  average  subscriber  line 
outside  plant  cost  per  loop  determined 
in  §  67.124(d)  is  applied  to  the  counts  of 
working  loops  used  in  furnishing  state 
and  interstate  private  line  local 
channels  (excluding  wideband)  and 
state  and  interstate  WATS  closed  end 
access  lines,  and  the  amounts  so 
determined  are  assigned  to  categories 
1.31  and  1.32  and  are  assigned  directly 
to  the  appropriate  operations. 


(3)  The  cost  of  subscriber  line  outside 
plant  assigned  Category  1.33  is 
determined  by  subtracting  anraunts 
assigned  Category  1.34,  TWX  service. 
Category  1.35.  subscriber  line  outside 
plant  us«d  exclusively  for  toll  message 
services  excluding  WATS  closed  end 
access  service,  ai>d  Categories  1.31  and 
1.32  private  line  and  WATS  closed  end 
access  service  in  §  67.124|d)(l)  and 
67.124(d)(2)  from  the  total  cost  assigned 
Category  1.3  in  ttie  study  area. 
*        •        •        •        « 

(7)  Limit  on  Change  in  Interstate 
Allocation 

***** 

(ii)*  *  *  *  *  For  this  purpose.  WATS 
closed  end  access  lines  shall  be 
included  in  OSP  Category  1.33  when 
comparing  the  interstate  aDocation  for 
1985  and  1986.  WATS  closed  end  access 
lines  shall  be  excluded  from  OSP 
Category  1.33  when  comparing  the 
interstate  allocation  for  1986  and  1987. 

4.  Amend  §  67.126  to  read  as  follows 
]une  1, 1985: 

(1)  The  cost  of  host/remote  message 
outside  plant  excluding  WATS  closed 
end  access  lines  for  the  study  area  is 
apportioned  on  the  basis  of  the  relative 
number  of  study  area  minutes-of-use 
miles  applicable  to  such  facilities. 

(2)  The  cost  of  host/remote  message 
outside  plant  used  for  WATS  closed  end 
access  for  the  study  area  is  directly 
assigned  to  the  appropriate  {urisdiction. 

5.  Amend  §  67.140(i)  to  read  as  follows 
June  1. 1986: 

(i)  *  *  *  *  *  on  the  basis  of  the 
assignment  of  host/ remote  message 
outside  plant. 

&  Arnold  §  67.151(a)(2)  to  read  as 
foUo«vs: 

(2)  The  first  step  in  the  sq>ara lion  of 
station  equipment  is  the  aggregation  of 
station  connections  in  Accounts  232  and 
234  (other  than  inside  wiring  provided 
for  private  line  services  and  puUic 
telephone  equipment)  from  all  other 
investment  This  plant  is  apportioned 
between  the  state  and  interstate 
operations  oo  the  same  basis  as  OSP 
Category  1.33  described  in  §  67  J24(d)(4) 
through  §  67.124(dK7). 

7.  Amend  §  67.151(a)(2)  to  read  as 
follows  June  1, 1966: 

(2)  The  first  step  in  the  separation  of 
station  equipment  is  the  segregation  of 
station  connections  in  Accoimts  232  and 
234  (other  than  inside  wiring  provided 
for  private  line  services  or  WATS  closed 
end  success  service,  and  public 
telephone  equipment)  from  all  other 
investment.  This  plant  is  apportioned 
between  the  state  and  interstate 
operations  on  the  same  basis  as  OSP 


Category  1.33  described  in  8  87.124(dX4) 
through  §  67.124(d)(7). 

8.  Amend  §  67.151(b)  to  read  as 
follows: 

(b)  TTie  next  step  is  the  assignment  of 
the  remaining  plemt  to  the  six  categories 
listed  below  and  the  determination  of 
the  cost  of  the  plant  so  assigned.  The 
basic  procedures  followed  in  making  the 
assignments  and  cost  determinations 
are:  the  identiHcation  of  the  units  of 
station  equipment  installed  on 
customers'  premises  assignable  to 
Categories  1. 2. 3, 4.  and  5; 
determination  of  the  related  costs  in 
these  categories  by  the  application  of  an 
appropriation  average  unit  cost  to  the 
units  so  indentifted:  and  the  assignment 
of  the  remaining  station  equipment  cost 
of  Category  6. 

Ql  Amend  i  67.151(bKl)  to  read  as 
follows  June  1. 1966; 

(1)  IdentiftcatioD  of  the  units  of  station 
equipment  installed  on  custonners' 
premises  is  accoo^[>lished  by  the  use  of 
plant  accounting  and  engineering 
records  supplemented  by  the  field 
inventories,  where  necessary.  Where  the 
numbers  of  units  to  be  identified  are 
large,  sampling  methods  may  be 
employed.  Under  such  drounstances. 
however,  the  costs  of  telephone  and 
miscellaneous  telephone  station 
apparatus  in  Accouitf  Z31  and  telephone 
and  miscellaneous  telephone  statton 
connectkms  in  Account  232  are  assigned 
to  Category  2  by  applying  to  these  costs 
in  the  study  area  the  ratio  at  (i)  the 
number  of  exchange  loops  used  for 
telephone  private  line  services  and 
WATS  closed  end  access  smrice  to  (ii) 
the  number  of  message  telephone 
subscriber  hnes  and  exchange  loops 
used  for  telephone  private  line  services 
and  WATS  closed  end  access  service, 
combined. 

10.  Amend  S  67.151(b)(3)  by 
substituting  the  term  Category  6  for 
Category  5. 

11.  Amend  §  67.151(b)(3)  to  read  as 
follows  )one  1, 1966: 

(3)  Only  that  station  equipment 
provided  under  special  service  tariffs  or 
associated  with  WATS  closed  end 
access  lines  (e.g.,  special  terminating 
equipunent  trunk  circuit  equipment,  idle 
circuit  terminations,  signaling 
equipment,  telephone  sets,  keys,  key 
sets  and  turrets  which  are  used  for  the 
termination  of  spedal  service  circuits)  is 
assigned  to  the  special  service 
categories.  Correspondingly,  station 
equipment  used  jointly  for  both  special 
services,  telephone  services,  or  WATS 
closed  end  access  service  and  message 
trfeirfwrne  services  exduding  WATS 
closed  end  access  (e.g.,  telephone  keys. 
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key  sets,  order  turrets,  private  braiich 
exchange  switchboards  which  are  used 
for  the  terminatioD  of  both  private  lines 
or  WATS  closed  end  access  lines  and 
exchange  lines)  and  provided  under 
other  than  special  service  tarills  is 
assigned  to  Category  6. 

12.  Amend  the  existing  §  67.152  by 
substituting  "Category  6"  for  "Category 
5,"  in  existing  S  67.152(eJ,  redesignating 
existing  §  67.152(el  as  §  67.152(f).  and 
adding  the  following  new  §  67.152(e): 

(e)  Coinless  Public  Telephone 
Equipment — Category  5— This  category 
mchides  the  cost  of  coinless  public 
telephone  equipment  contained  in 
Account  235  used  exchjsively.  or 
virtuaHy  exchisively,  for  toH  service  as 
weH  as  the  associated  station 
connections.  The  cost  of  this  coinless 
public  telephone  equipment,  and  the 
associated  wiring  in  tke  study  area,  are 
apportioned  between  the  state  ajid 
interstate  operations  on  the  basis  of  the 
relative  toll  minutes  of  use  of  this 
equipment  in  the  study  area.  Relative 
toil  minBtes  of  use  for  the  entire  stady 
area  may  be  used  if  calculation  of  the 
equipment-specific  allocation  factor 
would  not  be  practical. 

13.  Amend  the  first  sentence  of 

§  67.1Si3(b)  by  deleting  the  word  "five." 

14.  Amend  $  67.161  to  read  as  follows: 

67. 161    Furniture  and  Office 
Equipment— Account  261:  Other 
CommuTticotions  Equipment — Account 
262 


(c)  Tlie  cost  of  t 


.  .  i  the  other  furniture  and 

office  equipment  in  Account  261  and  the 
cost  of  other  communications  equipment 
in  Account  262  is  apportioned  among  the 
operations  on  the  bacsis  of  the  separation 
of  the  wage  portion  of  maintenance, 
traffic,  commercial  and  revenue 
accounting  expenses  excluding  the  wage 
portion  of  maintenance  expense  related 
to  general  office  space. 

15.  Amend  §  67.313(b)(2)  to  read  as 
follows  June  1, 1988: 

(2)  Expense  in  this  classification  is 
segregated  among  (i)  message  services, 
excluding  WATS  closed  end  access;  (ii) 
private  line  and  WATS  closed  end 
access  service;  (iii)  TWX;  and  (iv) 
wideband  services,  on  the  basis  of  the 
relative  number  of  working  subscriber 
loops  provided  for  each  of  these 
services.  In  cases  where  substantial 
numbers  of  private  hne,  WATS  closed 
end  access  lines.  TWX  or  wideband 
service  loops  are  provided,  and  where 
either  the  analyses  in  §  67.313(a)  or 
analyses  of  trouble  reports  on  private 
line,  WATS  closed  end  access  tines, 
TWX  and  wideband  services  indicate 
that  the  exchange  circuit  plant  testing 
expense  per  loop  associated  with  any  of 


such  services  is  sigmficaotly  d^erent 
from  the  corresponding  expense  per  loop 
associated  with  message  services. 
excluding  WATS  closed  end  access, 
appropriate  weighting  factors  are 
applied  to  the  coanto  of  loops  used  for 
private  line.  WATS  dosed  end  access. 
TWX  and  wideband  serrices.  These 
weighting  factors  are  based  on  periodic 
analyses  of  accounting  or  other  records 
for  a  representative  period 

1&  Amend  i  67.?13(bX3)  to  read  as 
follows  June  1. 1986: 

(3)  Sobscriber  hne  and  service  ordfer 
testing  expense  assigned  message 
telephone,  excluding  WATS  closed  end 
access  service,  is  apportioned  between 
state  and  interstate  operations  on  the 
same  basis  as  that  used  for  the 
apportionment  of  the  cost  of  OSP 
Category  1.33. 

17.  Amend  §  0'.dl3(b](5)  to  read  as 
follows  June  1, 1988; 

(5)  Exchange  circnH  plant  testing 
expense  assigned  private  line  services 
and  WATS  dosed  end  access  service  is 
apportioned  among  the  operations  on 
the  basis  of  the  relative  rramber  of 
working  loops  (weighted  if  appropriate) 
used  in  furnishing  state  private  hne 
services,  state  WATS  closed  end  access 
service,  interstate  private  Kne  services, 
and  interstate  WATS  closed  end  access 
service. 

18.  Amend  5  87.313(cH4)  to  read  as 
follows  June  1. 1988: 

(4)  The  expense  of  testing  all  other 
inter-ofRce  circuit  plant  is  further 
segregated  among  exchange  trunk  plant, 
interexchange  circuit  plant,  and  host/ 
remote  message  circuit  plant  on  the 
basis  of  the  relative  number  of  drcuit 
miles  provided  for  each  of  these 
classifications  in  the  study  area.  In 
cases  where  substantial  numbers  of 
circuit  miles  are  provided  for  TWX 
service,  private  line  services  (other  than 
wideband  special  services).  WATS 
closed  end  access  service,  or  exchange 
trunks,  and  where  analyses  of  trouble 
reports  on  other  records  indicate  that 
the  testing  expense  associated  with  any 
of  these  classifications  is  significantly 
different  from  the  corresponding 
expense  per  circuit  mile  associated  with 
message  interexchange  service, 
excluding  WATS  closed  end  access 
circuit  miles,  appropriate  weighting 
factors  are  applied  to  the  counts  of 
circuit  miles  for  individual 
classifications  to  recognize  this 
difference  in  testing  expense.  These 
weighting  factors  are  based  on  periodic 
studies  of  charges  to  Account  603  for 
interoffice  circuit  plant  testing  during  a 
representative  period. 

19.  Amend  §  67.313(cK5)  to  read  as 
follows  June  1, 1986.: 


(5)  The  interexchange  circuit  trunk 
testing  expense  is  further  segregated 
among  message  telephone  exctoding 
WATS  closed  end  access.  TWX.  private 
line  and  WATS  dosed  end  access 
services  on  this  basis  of  the  relative 
number  of  interexchange  circuit  miles 
(weighted,  if  appropriate)  provided  for 
each  of  these  services  in  the  study  area. 

(i)  Interexchange  circuit  plant  testing 
expense  assigned  message  telephone 
excluding  WATS  closed  end  access  is 
apportioned  between  state  and 
interstate  operations  on  the  basis  of  tfte 
relative  number  of  interexchange 
message  telephone  circuit  im'les, 
excluding  WATS  dosed  end  access 
circuit  miles,  in  the  study  area  assigned 
to  each  operation.  Jointly  used  cinrit 
miles  are  apportioned  between  state 
and  interstate  operations  on  the  basis  of 
conversation-mimite-miles. 

(iii)  Interexchange  circnit  plant  testing 
expense  assigned  private  line  and 
WATS  closed  end  access  services  are 
apportioned  between  state  and 
interstate  operations  on  the  basis  of  the 
relative  number  of  interexchange  piivate 
line  and  WATS  dosed  end  access 
circuit  miles  (weighted,  if  appropriate)  in 
the  study  area  assigned  ecKh  operation. 

20.  Amend  §  67.313^cM6)  to  read  as 
follows  June  1. 1968: 

(6)*****oDtheb«iisoft)ie 
assignment  of  host/remtrte  message 
outside  plant. 

21.  Amend  §i67.Sll(a)(lH4)  )une  1. 
1986  by  deleting  the  words  'lin  both 
cases  exduding  the  investment 
associated  with  WATS  access  lines)." 

22.  Amend  &  67.611(a)(8)  to  read  as 
foHows  June  1. 1988: 

(8)  The  number  of  working  subscriber 
line  outside  loops  used  jointly  for  non- 
wideband  exchange  and  message 
telephone  service,  exduding  WATS 
closed  end  access  and  TWX  service,  but 
including  subscriber  Hne  outside  plant 
associated  with  pay  telephone  (OSP 
Category  1.33).  This  figure  shall  be 
calculated  as  of  December  3l8t  of  tfie 
year  preceding  each  June  filing. 

23.  Amend  5§  67.621(a)(l)-(4)  June  1. 
1986,  by  deleting  the  words  "(in  both 
cases  excluding  investment  assodated 
with  WATS  access  lines],"  "fin  both 
cases  exduding  plant  assodated  with 
WATS  access  lines)"  and  "(in  both 
cases  exduding  amounts  associated 
with  WATS  access  lines)"  each  time 
they  appear. 

24.  Amend  the  definition  of  Message 
Service  in  Subpart  G,  Glossary,  to  read 
as  follows  June  1. 1986: 

Message  service  or  message  toll 
service — Switched  service  fumidied  to 
the  general  public  (as  distinguished  from 
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private  line  service).  Except  as 
otherwise  provided,  this  includes 
exchtinge  switched  services  and  all 
switched  services  provided  by 
interexchange  carriers  and  completed 
by  a  local  telephone  company's  access 
service.  e.g..  MTS.  WATS.  Execunet. 
open  end  FX  and  CCSA/ONALS. 

Appoodix  B 

1.  Amend  §  69.202(c)  to  read  as 
follows: 

(c)  *  *  *  *  *  Effective  June  1, 1986,  each 
such  line  shall  be  assessed  a  charge  that 
is  the  lesser  of  the  charge  computed 
pursuant  to  paragraph  69.104(d)  or  $3. 
[FR  Doc.  85-27411  Filed  ll-19-«5;  &45  am] 

MILWO  CODE  «71>-ei-« 

47CFRPart73 
[mMaeS;  FCC  S5-600] 

StatkHis  at  Spadngs  Below  the 
MMnNMii  Separations 

aqency:  Federal  Communications 

Commission. 

ACTION:  Denial  of  Proposal. 


f.  This  action  denies  a  petition 
for  rule  making  to  amend  the 
Commission's  rules  to  require 
notification  to  other  affected  short 
spaced  FM  stations  when  a 
"grandfathered"  FM  station  applies  for  a 
change  in  faciUties  or  transmitter  site 
pursuant  to  S  73.213  of  the  Rules.  This 
action  was  taken  in  response  to  a 
Petition  for  Rule  Making  filed  by 
WRAL-FM.Inc. 

AOOncss:  Federal  Communications 
Commissioa  Washington,  D.C.  20554. 
KM  RmTHER  mFOflMATION  CONTACT: 
D.  David  Weston,  Mass  Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFOfaNATION: 
List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Memorandum  Opinion  and  Order 

In  the  matter  of  amendment  of  {  73.213. 
relating  to  stations  at  spacings  l}elow  the 
Minimum  separations  (RM-4863]. 

Adopted:  NQveml)er  12, 1985. 

Released:  November  14. 1965.     - 

By  the  Commission. 

1.  The  Commission  has  before  it  a 
petition  filed  by  WRAL-FM,  Inc. 
("petitioner")  proposing  an  amendment 
to  S  73.213  of  the  Commission's  Rules  to 
require  notification  to  affected  stations 
by  an  existing  short  spaced  FM  station 
when  it  applies  for  a  change  in 
facilities.  >  Formal  comments  were  filed 


. '  Public  Notice  of  this  petition  was  given  on 
Oc:o()er  S.  1864. 


by  Press  Broadcasting  Company 
("I^ress")  and  the  National  Association 
of  Broadcasters  ("NAB")  in  support  of 
the  proposal. 

2.  The  petitioner  argues  that  a  change 
in  facilities  or  transmitter  site  which 
shortens  substandard  spacings  could 
have  the  effect  of  modifying  the  license 
of  affected  stations,  citing  Western 
Broadcasting  Co.  v  Federal 
Communications  Commission,  674  F.  2d 
44  (D.C.  Cir.  1962).  PeUtioner  fiirther 
alleges  that  pursuant  to  Section  316  of 
the  Communications  Act  of  1934,  as 
amended,  notification  is  required  before 
any  such  change  in  facilities  or 
transmitter  site  can  be  made.  The 
petitioner  suggests  that  appropriate 
notice  could  be  accomplished  by  having 
the  applicant  serve  a  copy  of  the 
application  on  any  other  affected 
licensee.  "- 

3.  The  Commission  already  provides 
public  notices  of  filings  of  applications 
for  such  changes  in  facilities,  although 
those  notices  may  not  be  as  extensive  as 
the  petitioner  would  desire.  Thus,  the 
petitioner's  proposal  would  impose  an 
increased  burden  on  applicants  that 
would  be  redundant  to  existing 
procedures  of  the  Commission.  Further, 
in  the  Commission's  Fourth  Report  and 
Order  in  Docket  14184. 3  RJl.  2d  1571  at 
1580  (1964),  the  Commission  addressed 
the  matter  of  permitting  existing  short 
spaced  FM  stations  to  increase  their 
facilities  and  stated  "^.  .  we  believe  a 
method  which  is  simple,  would  not 
require  prior  agreement  among  stations 
affected,  would  not  destroy  existing 
service  (at  least  within  the  ImV/m 
contour) .  .  .  is  to  be  the  preferred 
method."  Thus  the  provisions  of  9  73.213 
have  been  designed  so  that  a 
modification  of  another  station's  license 
would  not  occur.  Accordingly  the 
Commission  found  there  was  no  need 
for  special  advance  notice. 

4.  The  Western  case  cited  by 
petitioner  involved  the  grant  of  an 
application  of  a  short-spaced  station  to 
change  its  transmitter  location,  effective 
radiated  power,  and  antenna  height.  The 
Commission  rejected  a  petition  to  deny 
without  conductiiTg  a  full  evidentiary 
hearing.  On  appeal,  the  court  held  that 
the  petitioner's  allegations  that 
interference  within  its  ImV/m  contour 
could  be  increased  entitled  that  licensee 
to  a  full  evidentiary  hearing  pursuant  to 
section  316  in  order  to  determine 
whether  a  modification  of  license  would, 
in  fact,  result.  Congressional  concern 
about  the  potential  impact  of  the 
Western  ruling  led  it  to  amend  section 
316  specifically  to  reverse  that  decision. 
Accordingly,  it  provided  the 
Commission  with  discretion  to 
determine,  based  on  the  circtmistances 


of  each  situation,  whether  the  public 
hearing  required  by  section  316  could  be 
satisfied  by  written  pleadings  instead  of 
by  oral  argument.  H.  Rep.  No.  98-356, 
98th  Cong.,  1st  Sess.  16  (1983).  However, 
neither  the  Western  court  nor  Congress 
addressed  the  section  316  notice 
requirement  or  implied  that  such  notice 
niust  be  supplied  for  changes  not 
affecting  another  station's  ImV/m 
contour.  Thus,  we  believe  that 
petitioner's  reliance  on  Western  to 
support  its  notice  proposal  is  misplaced. 

5.  Accordingly,  it  is  Ordered,  that  the 
Petition  for  Rule  Making  filed  by 
WRAL-FM,  Inc.  is  denied. 

6.  For  further  information  contact  D. 
David  Weston,  Mass  Media  Bureau, 
(202)  634-6530. 

Federal  Communications  Commission. 
William ).  Tricarico. 
Secretary. 

[FR  Doc.  85-27629  Piled  11-1&-85;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  231 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement 
Travel  Costs 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  and  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regulatory  Council  is  considering  a 
proposed  rule  regarding  Travel  Costs  for 
incorporation  at  DFARS  31.205-46(a)  to 
supplement  FAR  31.205-46. 

date:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
Executive  Secretary.  DAR  Council,  at 
the  address  shown  below,  on  or  before 
December  20, 1985,  to  be  considered  in 
the  formulation  of  the  final  rule.  Please 
cite  DAR  Case  85-230  in  all 
correspondence  related  to  this  subject 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  ODASD(P)/DARS.  c/o 
OUSDRE(M&RS).  Room  3D139,  The 
Pentagon.  Washington.  DC  20301-3062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,.  (202)  697-7268. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Defense  Acquisition  Regulatory 
Council  proposes  to  add  DFARS  section 
231.205-46(a)  to  state  that  costs  of 
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lodging,  subsistence,  and  incidental 
expenses  incurred  by  contractor 
personnel  in  areas  inside  the  continental 
46  states  that  exceed  the  average  daily 
subsistence  costs  for  various  localities 
within  the  United  States  as  periodically 
determined  by  the  Administrator  of 
General  Services  pursuant  to  section 
5707(b)ll)  of  Utle  5.  U.S.C  shall  be 
considered  to  be  not  reasonble  and 
unallowable.  The  averag«e  daily 
subsistence  costs  can  be  found  in  the 
current  General  Services  Administration 
report  of  May  1985  entitled 
"Investigation  of  Average  Daily 
Subsistence  Costs  Incurred  During 
Travel  Within  the  Conterminous  United 
States."  Costs  of  lodging,  subsistence, 
and  incidental  expenses  incurred  by 
contractor  personnel  oatstde  the 
continental  48  states  ttiet  exceed  the 
maximum  per  diem  rates  set  forth  in 
Appendix  A  of  Volume  2  of  the  }oinf 
Travel  Regulations  shall  be  considered 
to  be  not  reasonable  and  unallowable. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b]).  this  rule 
does  not  appear  to  have  a  signiHcant 
impact  on  a  substantial  number  oi  unall 
entities. 


C.  Paperwoik  Reduction  Act 

The  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  231 

Government  procurement. 

Charles  W.  Lloyd, 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council 

Proposed  Amendments  to  48  CFR  Part 
231 

1.  The  authority  for  48  CFR  Part  231 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  DoD  FAR  supplement 
201.301. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205-46  is  added  to  read 
as  follows: 

231.205    Selected  costs. 


231.205-46    Travel  costs. 

[a]  For  Department  of  Defense 
contracts,  costs  of  lodging,  subsistence. 


and  incidental  expenses  incurred  by 
contractor  personnel  in  areas  inside  the 
continental  48  states  that  exceed  the 
average  daily  subsistence  costs  for 
various  localities  within  the  United 
States  as  periodically  determined  by  the 
Administrator  of  General  Services 
porsoant  to  section  57D7tb)(l)  of  title  5. 
U.S.C,  shalli>e  considered  to  be  not 
reasonable  and  unallowable.  Costs  of 
lodging,  subsistence,  and  incidental 
expenses  incurred  by  contractor 
personnel  outside  the  continental  48 
states  that  exceed  the  maximum  per 
diem  rates  set  forth  in  Appendix  A  of 
Vcdume  2  of  the  )<Hnt  Travel  Regalations 
shall  be  considered  to  be  not  reasonable 
and  unallowable.  A  per  diem  paid  to 
employees  in  lieu  of  actual  costs  or 
payments  to  employees  based  on  a 
combination  of  per  diem  and  actual 
costs  that  exceed  the  amounts 
determined  by  the  Adminstrator  of 
General  Services  or  set  forth  in  the  Joint 
Travel  Regulations  as  appropriate  shall 
be  considered  to  be  not  reasonable  and 
unallowable. 

[PR  Doc.  85-27601  Filed  11-19-86: 8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  15. 1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  informations: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  O^ce 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Revision 

Agricultural  Marketing  Service 

Organges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  in  Texas- 
Marketing  Order  906. 

Committee  forms  used,  not  agency 
report  forms 

Recordkeeping;  On  occasion;  Annually 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  710 
responses;  168  hours;  not  applicable 
under  3504(h) 

William  J.  Doyle,  (202)  447-5975 

)ane  A.  Benoit, 

Departmental  Clearance  Officer. 

[FR  Doc.  8S-27705  Filed  11-19-85;  8:45  am] 
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intent  To  Award  a  Cooperative 
Agreement;  University  of  California, 
Irvine 

agency:  USDA/Office  of  International 
Cooperation  and  Development. 

AcMvity:  Cooperative  Agreement  for  a 
study  of  possible  financial  reforms  to 
promote  economic  and  rural 
development  in  developing  countries; 
Availability  of  funds  for  FY  1986. 

USD's  Office  of  International 
Cooperation  and  Development 
announces  the  availability  of  funds  in 
FY  1986  for  a  cooperative  agreement 
with  the  University  of  California,  Irvine 
(UCI)  in  conducting  research  to 
determine  the  reforms  necessary  in 
developing  country  financial  markets  to 
promote  efficiency  of  resource 
allocation  through  the  public  sector.  The 
study  is  designed  to  provide 
recommendations  to  the  Agency  for 
International  Development  for  (a) 
Promoting  financial  development;  (b) 
improving  domestic  financial  policies; 
and  (c)  incorporating  financial  sector 
impact  analyses  into  donor  assisted 
projects. 

Assistance  will  be  provided  only  to 
UCI  which  has  the  requisite  resources  as 
well  as  faculty  who  have  performed 
preliminary  research  in  the  field  of 
financial  markets  and  development.  In 
addition,  the  UCI  faculty  has  the 
professional  experience  and  the  close 
working  relationships  with  colleagues  in 
collaborating  countries  which  are 
needed  to  assure  cooperation,  enabling 
the  research  to  be  carried  out  In  a  timely 
and  effective  manner.  Therefore,  this  is 
not  a  formal  request  for  applications.  It 


is  expected  that  approximately  $49,900 
will  be  available  in  FY  1986.  It  is 
anticipated  that  the  cooperative 
agreement  will  be  funded  for  a  budget 
period  of  12  months.  Funding  estimates 
outlined  above  may  vary  and  are 
subject  to  change. 

Information  may  be  obtained  horn: 
]ohn  Hyslop,  Technical  Assistance 
Officer,  Office  of  International 
Cooperation  and  Development.  U.S. 
Department  of  Agriculture. 
Cbarle  A.  Roooey,  ' 

Acting  AssistqatAt^inistratorfor 
Administraiioq^    ^.     ,'* 

November  15,  IflQS..     , 

(FR  Doc.  85-27670  Filed  11-19-85;  8:45  am] 
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Intent  To  Award  a  Cooperative 
Agreement;  University  of  Maryland 

agency:  Office  of  International 
Cooperation  and  Development,  USDA. 

Activity:  Cooperative  Agreement  to 
work  collaboratively  with  a  university 
to  integrate  research  and  provision  of 
technical  assistance  and  training  for 
international  development  management 
over  a  three  to  four  year  period. 

The  Office  of  International 
Cooperation  and  Development 
announces  the  availability  of  funds 
beginning  Fiscal  Year  1986  for  a 
cooperative  agreement  with  the 
International  Development  Management 
Center  (IDMC).  Office  of  International 
Programs,  Agriculture  and  Life  Sciences 
Division,  University  of  Maryland  at 
College  Park.  The  purpose  of  the 
relationship  is  to  collaboratively  carry 
out  three  interlocking  functions:  (1) 
Provide  technical  assistance  to  improve 
program  management  in  the  developing 
countries  at  the  request  of  and  in 
collaboration  with  USAID  Missions  and 
AID  Bureaus;  (2)  learn  from  the 
technical  assistance  experience  of 
project  collaborators  and  others  as  well 
as  the  literature  on  development  and 
record  such  learning;  and  (3) 
disseminate  these  learnings  to  academic 
personnel  and  practitioners  in 
develoment  agencies  in  the  United 
States  and  abroad.  Because  the  joint 
activities  are  oriented  toward  learning, 
each  of  the  collaborating  organizations 
will  be  increasing  the  capability  of  their 
staff  and  cadre  and  strengthening  their 
institutions  while  building  improved 
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development  management  technology. 
For  the  collaborating  university 
strengthening  will  take  the  form  of 
integrating  resultant  learning  and  an 
international  focus  into  curriculum 
development,  contributing  toward 
opportunities  for  faculty  and  student 
research  and  hands-on  experience,  and 
improving  and  expanding  services  in  the 
international  development  arena.  For 
the  Office  of  International  Cooperation 
and  Development,  the  cooperative 
agreement  will  provide  a  broader  base 
of  technical  assistance  experience  on 
which  learning  can  be  based,  and  access 
to  the  specialists  of  various  disciplines 
of  the  collaborating  univeristy,  using 
similar  frameworks  for  management 
improvement.  This  activity  is  authorized 
under  the  Performance  Management 
Project  #936-5317  funded  by  the  Agency 
for  International  Development.  Science 
and  Technology  Bureau,  Office  of  Rural 
and  Institutional  Development. 

Assistance  will  be  provided  only  to 
IDMC  which  has  been  collaborating 
with  the  Development  Program 
Management  Center  under  this  project 
since  1982.  This  collaboration  has 
included  commissioning  some  of  the 
papers  which  form  the  foundation  for 
future  project  work,  providing  technical 
assistance  and  training  to  ongoing 
Performance  Management  field  projects, 
and  participating  in  development, 
applications  and  refinement  of 
management  methodologies  applied  and 
tested  under  the  project.  IDMC  has 
ongoing  management  development 
projects  in  developing  countries 
combined  with  an  in-house  action 
research  program  and  dissemination 
agenda.  IDMC  has  demonstrated  a 
capabiUty  to  train  and  facilitate  task 
oriented  groups  with  project 
assignments,  using  effective  experiential 
approaches  in  a  learning  by  doing  mode. 
IDMC  has  a  program  for  and  a 
reputation  in  developint  new 
management  technologies  and 
strengthening  management  development 
institutions.  IDMC  is  providing  training 
in  development  management  with  an 
agriculture  focus  to  other  universities. 
IDMC  has  experience  in  training  in 
agricultural  research  management. 
IDMC  has  been  able  to  mobilize 
personnel  at  short  notice  to  take 
advantage  of  opportunities  and  has  been 
available  for  frequent  consultations  on 
project  work. 

The  combination  of  orientation, 
program,  skills  and  abilities  described 
above,  and  which  characterize  IDMC,  is 
essential  to  perform  work  under  the 
Performance  Management  Project.  No 
other  university  can  satisfy  these 
requirements. 


Based  on  the  above,  this  is  not  a 
formal  request  for  applications.  It  is 
estimated  that  approximately  $4(X).000 
will  be  available  for  Fiscal  Year  1986  to 
support  this  woA..  Yearly  amounts  will 
vary  and  are  subject  to  diange.  It  is 
anticipated  that  the  cooperative 
agreement  will  be  funded  over  a  budget 
period  of  36-48  months. 

Information  may  be  obtained  from: 
Morris  Solomon,  Coordinator. 
Development  Program  Management 
Center,  Office  of  International 
Cooperation  and  Development  U.S. 
Department  of  Agriculture. 
Charle  A.  Roooey, 
Acting  Assistant  Administrator  for 
Administration. 
[FR  Doc.  85-27669  Filed  11-19-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-479-501] 

Certain  Steel  Wire  Nails  From 
Yugoslavia;  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  We  have  preliminarily 
determined  that  certain  steel  wire  nails 
(wire  nails)  fitim  Yugoslavia  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  have 
notified  the  U.S.  International  Trade 
Commission  (FTC)  of  our  determination, 
and  we  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  January 
27. 1986. 

EFFECTIVE  DATE:  November  20, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Brinkman,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-3965. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we  have 
preliminarily  determined  that  wire  nails 
from  Yugoslavia  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
733(b)  (19  U.S.C.  1673(b))  of  the  Tariff 


Act  of  1930,  as  amended  (the  Act).  The 
margin  preliminarily  found  for  all 
companies  investigated  is  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  January  27. 1986. 

Case  History 

On  June  5, 1985,  we  received  a  petition 
in  proper  form  filed  by  Atlantic  Steel 
Company,  Atlas  Steel  &  Wire 
Corporation.  Continental  Steel 
Corporation,  Davis-Walker  Corporation, 
Dickson  Weatherproof  Nail  Company. 
Florida  Wire  &  Nail  Company,  Keystone 
Steel  &  Wire  Company,  Northwestern 
Steel  &  Wire  Company.  Virginia  Wire  A 
Fabric  Company,  and  Wire  Products 
Company.  In  compliance  with  the  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Yugoslavia 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  and  that  these  imports  materially 
injure,  or  threaten  material  injury  to,  a 
United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
intitiated  such  an  investigation  on  June 
25, 1985  (50  FR  27479).  On  July  22, 1985. 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
wire  nails  from  Yugoslavia  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry  (50  FR  31057). 

On  July  30, 1985,  a  questionnaire  was 
presented  to  counsel  for  Zelezsama 
Jesenice  and  a  questionnaire  sent  via 
certified  mail  to  Brako  Kosulcevi.  On 
August  6,  counsel  for  Zelezama  Jesenice 
requested  that  the  deadline  for  the 
receipt  of  their  response  to  our 
antidumping  duty  questiormaire  be 
extended  imtil  September  30, 1985.  The 
Department  advised  them  that,  due  to 
statutory  deadlines,  they  would  only  be 
allowed  a  two-week  extension  until 
September  13, 1985.  On  September  12, 
counsel  for  Zelezama  Jesenice  advised 
the  Department  it  would  also  represent 
the  second  respondent  in  this 
investigation,  Brako  Kosulcevi,  and 
again  asked  for  a  two-week  extension  of 
the  deadline  for  both  questionnaire 
responses.  The  Department  advised 
them  that  the  responses  would  be 
considered  untimely  and  that  we  could 
not  guarantee  that  we  would  use 
information  submitted  after  the  due 
date. 
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On  Odoba  4^  1985w  Brako  KM«kevi 
and  Zelexaraa  [rtfniTfl  atkaBitted 
foimai  resfianseft  to  our  iMitiit^imping 
duty  qwestraamiie.  Tkc  rcspoases 
contained  numerous  dcficieacics  whiek 
made  it  virtually  imp<\s'w^>Ie  to  nak^  our 
fair  value  conparisons.  These 
deficienciea  inrriiffa  the  foIlowLBg;  the 
lack  of  sufTicient  product  descriptions 
upon  which  to  base  approprrate 
compariaon  groupings;  the  lack  of 
suggested  such  or  simiiar  merchandise 
groupings;  the  lack  of  infonBation  upon 
which  to  base  adiu&tmenis  Cor 
differences  in  BEierchaudiae;  aad 
insufiicieDt  detafl  relating  to  claims  Cv 
packing  costs^  credit  expenses,  and 
other  claimed  adiustmeots.  Because  the 
responses  were  not  received  ia  a  timely 
fashion,  there  was  insufEcient  time  in. 
which  to  correct  the  outstanding 
deficiencies  prfo*  to  ow  preliminary 
determination-  We  have  requested 
adcCtional  information  fnta  respondents 
to  correct  these  deficiencies. 


The  prodncfy  covered  by  this 
investigation  are  one-pfece  steel  wire 
naHs  as  currently  provided  for  in  the 
Tariff  Scfiedales  of  the  United  States 
(TSUS)  under  item  numbers  64&.Z5  and 
646.26,  and  srmrlar  sfer!  wire  nails  of 
one-piece  constnretion^  whether  at,  over 
or  under  .065  inch  in  diameter  as 
currently  piuvrded  for  in  iton  number 
646.304<fc  two-piece  steel  wire  nails 
correntfy  prarkled  for  in  item  646.32; 
SHwf  »te^  wire  nark  with  lead  heads 
currently  pnnrtderf  for  in  item  number 
646.30. 

Fair  Valii*  CmpHiMw 

To  determine  whether  sales  of  the 
satiyect  merchandise  hi  the  United 
States  woe  made  at  less  thwv  fi»ir  value, 
we  compared  the  United  States  prrce, 
based  ob  the  best  information  availaWe. 
with  the  forei^  market  valne,  also 
based  on  best  ifrformation  available.  We 
used  best  irtforraatioB  available  as 
requBed  by  section  778{b)  of  the  Act  for 
the  reasons  explained  in  the  "Case 
History"  section  of  this  notice. 

United  States  Piice 

We  calculated  the  percbase  price  oi 
certain  steel  wire  naUs,  as  provided  in 
sectJoB  772  of  the  Act.  on  the  basis  of 
U.S.  pricing  informatian  provided  in  the 
petition.  This  price  rey>reseitts  oifers  ior 
saie  ia  the  \im!bai  States  to  «Brelated 
purchasers  oi  wire  naib,  rcdaced  \x^ 
estimated  costs  oi  importatioQ;  as 
provided  ia  sectjon  772|dK2)  of  the  Ad 

Fore^  Market  Value 

We  cakdatcd  foreign  market  v^tte  as 
provided  in  section  773  of  the  Act.  The 


best  inianBaliaB  available  for 
calcaktiacfamigB  maiAi 
iirffillim  coaoening  U.S.  i 
iradaBMs'  materiak  and  Uiicatiaa 
coats  provided  is  the  pt-tetioa  aod 
Yugpsdav  Ubor  rates  tnn  Ihc  IMO' 
Yearbook  €tf  Labor  Statistics;  adpsted 
for  iaflatioii.  To  ralnitatr  canatiatted 
value,  we  then  addcA  the  stabitory 
miaiiaama  for  general,  expanses  aad 
profit. 

Venncatian 

As  provided  ia  sectoa  776(a]  of  the 
Act,  we  will  vetiiy  ail  data  used  in 
reaching  the  final  determinatior>  ia  this 
investigation. 

Suspension  of  LiquidatioB 

ht  accordance  with  section  733(rf)  of 
the  Act.  we  are  directing  fte  Unrted 
Shwey  CwtDias  SerBm?  tosuspuud 
liquidation  of  all  entries  of  wire  nails 
from  Yugoslavia  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  theFodkcal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bsmd  equal  to  the  estimated  wc^jtteJ- 
average  amotnf  bjr  which  die  foreign 
market  value  of  the  merchaudise  subject 
to  this  investigation  exceeds  the  United 
Slates  price  as  shown  in  the  tahle 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  fiirther  notica 
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ITC  Notification 

In  accordance  with  section  733{fl  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprrrileged  rmd  nonconfrdentfa! 
infcnrmatiort  rating  to  this 
ioresligation.  We  will  alfow  the  FTC 
access  lo  alt  prvviJeged  and  confidential 
ihfoniwtion  in  oor  fites,  prorided  the 
ITC  confirms  that  it  will  not  disclose 
sach  information,  eftfcer  publicly  or 
under  an  admimstratnre  protective 
order,  wikhoot  the  cameo*  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
v^dier  these  imports  m^ferialJy  rnjure, 
OS  threaten  sialerial  iniory  to^  a  U.S 
ndastry  before  the  later  of  120  deys 
after  we  aiake  our  preliminary 
affirmative  determination,  or  45 days 
after  we  make  oar  {mal  defernrifsafiorr. 


In  accordance  with  i  35X47  of  QUE  . 
regulations  (19  CFR  353.47%  if  requested, 
we  win  hcrfd  a  puhLc  hewing  to  afford 
interested  parties  an.  c^ipottuaity  to 
commenl  oo.  this  preEimiaary 
determinatloa  at  lOSXl  a.ak.  on  December 
13, 1985.  at  the  U.S.  Oepactmenl  of 
Coraoierce,^  Room  3708.  Mtfi  Street  and 
Coostitutloa  Aveaue.  NW..  Washtngfon, 
O.C.  2a23a  Individauk  who  wish  k> 
partic^ate  iik  the  heating  mu&t  submit  a 
request  to  the  Deputy  Assisiaat 
Secretary  for  Import  Admiaislration, 
Room  ^199,  at  the  ahove  address  withm 
10  days  of  this  ootica's  pubkcation. 
Requests  should  contaiiu  (1^  The  party's 
name,  addressv  and  telephoiie  number; 
[2]  the  Dumber  of  partir.ipants;  (3]  the 
reason  for  aUending;  and  (4>  a  list  of  the 
issues  to  be  discussed. 

Ia  addition,  prehearing  bciefs  in  at 
least  10  copies  must  be  subnutted  to  the 
Deputy  Assistant  Seeietary  by 
December  6. 1985.  Qral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs.  AQ  written  views  should  be  filed 
in  accordance  with  19  CFR  35X46, 
within  30  days  of  publication  of  this 
noticev  at  the  above  address  in  at  least 
10  copies. 

This  determiBatioa  is  published 
pursuant  to  section  7334Q  of  the  Ad.  (19 
U.S.C.  1673b(ai. 

Dated:  Navcmbei  \Z  19B5i 
GilbettB.] 


Acting  Oeputy  AsaistoKt  Secretory  liir  fmport 
Admiaiatnatkiu. 
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PteUminary  AtficHuttva  Couatervailiog 
Duty  Determinalion;  Cartion  Steet  Wire 
Rod  From  Saudi  Arabia 

agency:  Import  Adrrinistration. 
International  Trade  Adnmiistration. 
CwH'Bierte. 

/KTnoN:  Notice. 

SUMManr.  We  preRminari^  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  wrthfn  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  nraTmfactorers,  producers, 
or  exporters  in  Sandi  Arabia  of  carbon 
stee?  wire  rod.  The  estimated  net  bounty 
or  grant  is  10.52  percent  ad  vnforem  for 
all  mamrfaeturers.  producers,  or 
exporters  in  Sawd^  Arabia  of  carbon 
steel  wire  rod. 

We  are  (firectfng  *e  U.S.  Customs 
Service  to  suspend  Bqurdation  of  all 
entries  of  carbon  steel  wire  rod  from 
Saudi  Arabia  that  are  entered,  or 
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withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  on  such  entries  in  the  amount  of 
the  estimated  net  bounty  or  grant. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  on  or  before  January  27, 
198a 

EFFECnvc  date:  November  20, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Davies  or  Barbara  Tilhnan,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitudon  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-1785  or  (202)  377-243a 

SUf>PLEMEI«TARY  INFORMATION: 

Preliminaiy  Detennination 

Based  on  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Saudi  Arabia  of  carbon  steel  wire 
rod.  For  purposes  of  this  investigation, 
the  following  programs  are  found  to 
confer  bounties  or  grants: 

•  Government  Loan  to  Hadeed 

•  Government  Provision  of  Equipment 
for  Hadeed 

We  preliminarily  determine  the 
estimated  net  bounty  or  grant  to  be  10.52 
percent  ad  valorem  for  all 
manufacturers,  producers,  or  exporters 
in  Saudi  Arabia  of  carbon  steel  wire 
rod. 

Case  History 

On  June  12. 1985,  we  received  a 
petition  in  proper  form  from  Atlantic 
Steel  Company,  Georgetown  Steel 
Corporation.  North  Star  Steel  Texas, 
Inc.,  and  Raritan  River  Steel  Company 
filed  on  behalf  of  the  U.S.  industry 
producing  carbon  steel  wire  rod.  In 
compliance  with  the  filing  requirements 
of  S  355.26  of  the  Commerce  Regulations 
(19  CFR  355.28),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Saudi  Arabia  of  carbon  steel  wire  rod 
receive  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  for  initiating  a 
countervailing  duty  investigation,  and 
on  July  2, 1985.  we  initiated  the 
investigation  (50  PR  28231).  We  stated 
that  we  expected  to  issue  our 
preliminary  determination  by  September 
5,1985. 


Since  Saudi  Arabia  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
sections  303(a)(1)  and  383(b)  apply  to 
this  investigation.  Accordingly, 
petitioners  are  not  required  to  allege 
that,  and  the  U.S.  International  Trade 
Commission  is  not  required  to  determine 
whether,  imports  of  the  subject 
merchcmdise  from  Saudi  Arabia 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

On  July  12, 1985,  we  presented  a 
questionnaire  to  the  Embassy  of  Saudi 
Arabia  in  Washington,  D.C.  and 
requested  that  the  response  be 
submitted  by  August  12.  We  presented  a 
supplemental  questionnaire  on  August 
19  and  requested  a  response  by  October 
1. 

On  August  6,  we  determined  that  this 
case  is  extraordinarily  complicated  due 
to  the  complexity  of  the  alleged  subsidy 
practices  and  the  novelty  of  the  issues 
presented;  we  also  determined  that  the 
government  of  Saudi  Arabia  and  other 
parties  concerned  were  cooperating 
with  this  investigation.  Therefore,  we 
postponed  our  preliminary 
countervailing  duty  determination  until 
not  later  than  November  12  (50  FR 
32751). 

On  October  1,  we  received  responses 
to  our  questionnaires  from  the 
government  of  Saudi  Arabia  and  the 
Saudi  Iron  and  Steel  Company 
(Hadeed). 

Scope  of  Investigation 

For  purposes  of  this  investigation  the 
term  carbon  steel  wire  rod  covers  a 
coiled,  semi-finished,  hot-rolled  carbon 
steel  product  of  approximately  round 
solid  cross  section,  not  under  0.20  inch 
nor  over  0.74  inch  in  diameter,  tempered 
or  not  tempered,  treated  or  not  treated, 
not  manufactured  or  partly 
manufactured,  and  valued  over  or  under 
4  cents  per  pound.  Wire  rod  is  currently 
classifiable  under  items  607.14,  607.17, 
607.22,  and  607.23  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 

Analysis  of  Programs 

Through  out  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Detemination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984,  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preUminary  determinations,  where  a 
response  to  an  allegation  denies  the 


existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  of 
course,  are  subject  to  verification.  If  a 
response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  (the 
review  period)  is  the  1984  company 
fiscal  year  (January  l^December  31, 
1984).  Based  upon  our  analysis  of  the 
petition  and  the  responses  submitted  by 
the  government  of  Saudi  Arabia  and 
Hadeed  to  our  questionnaires,  we 
preliminarily  determine  the  following: 

I.  Programs  Preliminarily  Detennined  To 
Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Saudi  Arabia  of  carbon  steel  wire  rod 
under  the  following  programs. 

A.  Government  Loan  to  Hadeed 

Although  not  s]}ecifically  alleged  by 
petitioners,  evidence  in  the  petition 
indicated  that  Hadeed  might  have 
received  loans  on  terms  inconsistent 
with  commercial  considerations  from 
the  Saudi  Industrial  Development  Fund 
(SIDF)  or  from  other  government 
agencies. 

In  its  response,  Hadeed  reported  that 
it  had  not  received  any  loans  from  SIDF 
but  had  received  a  loan  from  the  Public 
Investment  Fund  (PIF).  The  PIF  loan  was 
part  of  the  initial  investment  package  for 
constructing  Hadeed's  direct  reduction 
plant,  steel  making  plant,  and  rolling 
mill  at  Jubail.  The  amount  of  the  PIF 
loan  comprised  60  percent  of  the  total 
capitalization  of  Hadeed. 

Repayment  of  the  principal  on 
Hadeed's  PIF  loan  will  begin  in  1989,  5.5 
years  after  the  October  1983  startup  of 
production  at  Hadeed.  After  the  startup, 
the  service  charge  on  the  loan  varies 
according  to  the  rate  of  return  on 
investment  in  a  given  fiscal  year. 
Hadeed  did  not  make  a  profit  during  the 
review  period  and  therefore  did  not  pay 
any  service  charge  on  the  PIF  loan  in 
that  period. 

The  PIF  was  established  in  1971  to 
provide  loans  for  major  projects  such  as 
those  undertaken  by  Saudia  Airlines 
PETROMIN,  and  the  Saudi  Basic 
Industries  Corporation  (SABIC),  an 
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investneot  hotdin^  company  JMR^y 
owned  by  the  SaucK  geivrnment  and 
private  investars.  W»  prettamianly 
deteriBHie  that  IV  loans  are  provided  to 
a  specific  enterprise  or  indtistry,  or 
groB^  of  enterprises  or  industries. 
Therefore,  the  FF  km  taken  oot  h^ 
Hadeed  is  eoenlerva^bie  to  the  extent 
thai  it  has  been  made  on  terms 
inconsistent  with  commercra} 
considerations^ 

The  SaucM  government  provides  long- 
term  foans  through  a  variety  of  sources. 
Among  them  are  the  SIDF.  the  Saudi 
Arabian  AgrfcuHuraT  Bank,  the  Real 
Estate  Fund,  and  the  Credit  Fund  for 
Contractors.  The  SIDF,  estabh'shed  in 
1974,  extends  !ang-ferm  loans  for  the 
establishment  and  expansion  of 
manufacfuring  and  industrial  proiects  in 
the  private  sector  and  for  efectricity 
projects.  During  the  first  ten  years  <rf  its 
operations,  the  SIDF  provided  ioaD»  for 
845  projects  m  numerous  industrial 
aectafs  iadadsg  uiiiwiti  pniducts.. 
chemical  prodacts,  cancot  ^■*i'"fl 
materials,  and  engineered  products^ 
According  to  an  article  entitled 
"Domestic  Financing;  Saucfi  Asabta"  in 
Ffnancmg  Foreign  Operations  (Busiaess 
International  Corporation,  Aiigu&t  1S8S1. 
the  SIDF  can  fund  np  to  50  percent  of  a 
project's  total  capitak  mijmhuumI  and 
usually  charges  an  annual  service  fee  of 
2  percent 

Because  Sfitf  loans  are  do!  haiked  to 
a  specific  enteipcise  or  inciustiy.  ora 
grou{i  of  enterprises  or  indufiteiest  b^ 
laUtcr  are  availabh  to  a  wide  variety  of 
industriea^  we  believe  tbey  prowidethe 
appropriate  commercial  benchmark. 
Accordingly.  «e  have  compared  the 
tema  of  Ifae  SIDF  loans  to  the  teima  of 
the  PIF  loan  taken  out  by  Hadeed.  Ob 
this  basis;  we  preUainaEily  detemtae 
that  the  PIF  loaa  ia  on  teaaa  ineaasisteat 
with  commercial  cooaideiatiaaa. 

Tocaiei^le  the bewfit  to  Hadeed 
we  nnltiphed  the  lokal  amawrt  of  HF 
funds.  dcafWB  down  as  of  the  cad  erf  the 
review  period  by  a  bendbiiiark  rate 
reflecting  the  lewet  eligifaihly  levet  kr 
SHDF  hnas  ISttpencnt  m  coapared  to 
the  tftpeiceDt  Hadeed  bocrowed  from 
the  P)F].  The  heachatark  was 
constructed  by  combinins  ^^ 
commission  that  woald  be  paid  on  aa 
SIDF  loaa  with  the  consnassioa  >*»»* 
wvaU  be  charged  on  a  caaaiKxciak  hian, 
each  efemenl  weighted  to  reflect  tike 
amount  of  financing  &ob  each  al  the 
two  sources.  The  resulting  beaefit  far 
the  reTiew  period  waa  ihvided  hy  tke 
vahe  of  Hadeed's  safes  for  the  review 
period  In  arrive  ai  an  ealiaBted  net 
bounty  or  ^amk  of  OlSI  pecceni  ad 
va/onat. 


B,  Gefrerntnent  Previsfon  of  Equipment 
toHa(keff 

Petilionefs  aQeged  tiMi  the 
govemmeat  (^Salidi  Arabia,  through  the 
Royal  Comiaission.  for  {ubail  and  Yanbu, 
provides,  infrastructure  benefits,  such  ae 
reads,  ports.  low-cost  utilities,  training 
centers,  and  plant  sites,  to  specific 
enterprises  and  indastiies  located  ia 
Jlibail  and  Yanbu. 

As  discussed  in  seciion  ILB  below,  vxe 
have  preliminarily  detenaiaed  that  the 
provision  of  basic  in&asta-uctuse  does 
not  confer  a  boanty  or  grant  when  the 
following  three  conditions  are  met:  (1) 
The  gp.vetaBient  doe»nol  limit  who  can 
move  into  the  area  where  the 
infrasttucture  ha&been  btuU.  (2])  the 
infrastructure  that  has  been  built  is  used 
by  more  ttian  a  specific  entevprise  or 
indus>ky  or  g^oup^  thereof,  aad  (3)  tfioae 
that  k>eate  there  have  equal  access  or 
receive  the  beaefits  of  the  ia&astnieture 
on  e%Mai  tenas^  While  we  have 
pseliminanly  detcnMoed  that  the  basic 
infrastetcbve  is  asA  coualervailaUe;  we 
muat  ako  exaaane  whether  the 
government  haa  provided  aay  q^ecific 
bea^its  in  iahaik  to  the  casboa  sieei 
wire  rod  indattiy. 

According  to  the  response,  the 
giaverBBwnt  bailt »  bulk  8hif>  nn<tT«#ter 
and  conv^or  btft  systcaa  lor  Hadced. 
This  systesK  which  was  bailk 
exclusive^  km  Hadeed's  asc,  — hmil  i 
iron  ore  at  the  jubail  port  and  tranapurts 
it  to  Hadeed's  mill.  The  ship  unloading 
and  conveyor  system  was  Teased 
exdoBvely  Is  Hadeed  under  a  lease/ 
purchase  agrweaient  conchided  with  the 
Rnyak  Caaansston  is  1982.  Under  the 
terms  ai  the  lesae/porcfaase  agreeincnt. 
Hadeed  nost  make  aaaaak  paynKnCs- 
«wcr  28r  yeas  to  cover  ttie  cost  of  ^ 
systen  as  wett  aa  a  oonunissiaa  fee. 
Such  a  lease/porchase  agreement  can 
he  cfaaradeiiaed  aa  a  Loag-tcm  Uiaa 
because  the  tansaddoa  ainountB  to  » 
loan  oomaiag  fte  cost  of  the  cquiptacnt 
plus  borrowiag  chaises.  Because  the 
gaveflnneoC  provided  llaa  loan  oaty  to 
Hadeed,  we  preliminarily  detenninc  that 
it  is  limited  to  a  specific  enterprise. 

hi  order  to  detemHne  whether  thn 
htan  was.  pronrided  on  terras  mconsistent 
witk  cniaMwciat  eoasidbvationa,  we 
compared  the  tesna  of  the  liease  to  Ae 
benchoark  rate  cxptamed  in  section  I.A 
above,  except  that  dke  benchmark  was 
reweighUd  to  account  far  flie  dtBtirem 
levck  of  dlgibiMly.  The  tu—niuuiui*  fee 
cbiged  on  the  loan  eqa^  ike  ra4e 
charged  on  SBIF  loans;  however,  Aia 
comminioa  fee  ai^lies  to  N9  perccfrt  of 
the  value  of  the  systen*  wdtile  SOJF  kmm 
cover  oaly  »  perceal  el  the  latsl  project 
cost  Ckanparing  this  benchmevfc  te  the 
terma  of  tiiiis  loaR,  we  pvelmiKnarily 
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determine  that  the  tease/purchase 
agreement  foe  financmg  (be  bulk  ship 
miloader  and  conveyor  system  was 
provided  on  terms  inconsistent  witfr 
commercfal  considerations. 

In  order  to  cafcufate  the  benefit  to 
Hadeed  under  this  arrangement,  we 
estimated  the  amount  of  (he  instalTments 
outstanding  on  the  lease  during  the 
review  period  and  multiplied  this 
estiaiaie  b^i  the  deference  between  the 
lease  caaumsaim  wtM  aso  the 
bendmi^  rate.  The  rcsukiag  bcoefit 
for  the  review  period  was  diividad  by  the 
vahie  of  Hadeed's  s^es  dicing  the 
review  period  to  arrive  at  an  estimated 
net  bounty  or  graat  oi  liKI  pesceat  ad 
rrdoreak. 

U.  Programs  ftelnnfaiaiify  Determined 
Not  To  ( 


We  prelimiuariii^  detefaiine  that 
bounties  or  g^nts  are  not  being 
provided  to  mannfactuseis.  pcodacers. 
or  exporters  in  &udi  Arabia  of  carbon 
steel  wire  rod  under  the  foQowing 
programs.  • 

A.  Gavauioent  Equity  ht^ieioim  in 

Hadeed 

Petitioners  allegisd  that  the 
government  of  Saudff  Arabia,  through  the 
Saudi  Basic  Industries  Corporalloa 
(SABIC7,  provided  eqmly  to  Hadeed  on. 
terms  inconsistent  with,  commercial 
considerations.  Petitioners  contended 
that  fte  lack  of  commercfar  viabilTty  of 
the  steel  mill  investment  is 
demonstrated  by  the  fircf  tfcaf  SABIC 
assamed  a  90  percent  equity- 
participation  sfrare  in  Hadeed,  whereas 
SAmtrs  joint  verrtBre  profects  are 
usuaffy  stmctnred  with  50  peicent 
SABIC  equity  and  50  percent  foreign 
equity.  In  Hadeed's  case,  petitioners 
argued  that  no  foreign  investor  was 
willing  to  assmne  a  5<^ percent  eqaity 
share becaase snen  an  Fiiiesluieiii 
would  not  have  been  comnwrcratty 
sound. 

We  nave  consistently  held  that 
government  piovisioii  of  eqnfty  does  not 
per  se  ctmfer  a  subsidy.  Government 
etjmty  rnfosfons  bestow  countervailahre 
oeneffts  only  wherr  they  occur  on  terms 
RTtousnteiil  with  connnercfal 
considerations.  When  diere  is  no 
BMi  Ret-dWei  ritineil  price  for  eqnfty.  it  fs 
necessary  to  dtterraine  whether  Ae 
company  is  a  reasonabfe  conTmerctaf 
laptstmeTH.  Stnc^  viere  are  n^  nrarKet 
determfflcff  prrces  for  e^jotfy  ai  rradeed, 
we  Brest  deteiiimre  whether  Hadeed  fs 
equitywortby. 

ht  previous  uivestigatitnis  where  past 
experience  of  a  company  ia  of  Ifttle 
oWnty  m  assessing  Fufuie  perFornrance, 
such  as  situations  involving  the    . 


/  VmL  sot  Wo»  2»  /  Wgdneattoy.  Wbwmbcr  2D.  1B»  /  Wpttcw 


497Bf 


restruf 

reuigBiani.  ^Mt  ifae  I 

aadtheiehiiin  ■iiitJhUifcwiiilopaaefa 

factors  may  differ  from  the  analysia  a£ 
an  established  enterprise.  la  particular, 
since  historical  operating  and  ffnanciar 
data  aienot  avaiteble  far  a  ne**)^ 
established  i  wpiay.  mpiacr  greater 
reboBBe  OB  asB^siB  of  feaiMlily  and 
market  ataJaj.  whack  an  uiari^  the 
only  MrfiaaUiHi  awaitabte  ta  imaftjta 
at  the  time  thai 
formed. 

T»aMkeoDr  ennUyawatbii 
dsteiaiiaatioa  ia  Una  iaNrestigMioBi,  we 
have  CMBiuaad  faisrbitily  stndiea 
prepared  indqptndcnlly  by  the  Warki 
Baflk  as  wreti  a*  feasibility  stacbca  dane 
by  SABiC  aad  Korf  StaU,  the  two 
principals  in  the  Hadeed  joint  venture 
agreemenL  In  otur  aaacaament  o£  these 
studies,  we  have  aaalyzed  the 
underiyk^.asBumfitiaiu.  the  peoiectifliw 
of  financial  and  operating  performance, 
and  the  conclusions  and 
recoramendaticms  of  the  studies.  The 
World  Bask  stadieft  deaeribe  the matket 
conditiona  for  the  billela,  wnte-  rod,  and 
reinforciag  bars  aad  make  pttojectiena  of 
sales,  income,  aad  praTilability  based  on 
the  market  oonditons.  The  WotU  Bai^ 
studies,  made  at  the  tisie  the  iotirt 
venture  was  estabUshed.  iadieate  that 
Hadeed  was  a  commercially  reaaeaahie 
investment.  Baaed  oo  our  analysis  of  ti» 
independent  feasihiiity  atudies  of  the 
World. Bank,  we  prebminarUy  dsteranne 
that  Hadeed  has  been  equityworthy 
since  its  inceptna  in  1979. 

B.  Basic  Infrastructure  mfubaif  and 
Ycmbv 

Petitioners  alleged  that  the 
govertunent  oTSaudi  Arabia,  through  the 
Royar  Commission  for  fubail  and  Yanbu. 
provides  infrastructure  benefits,  such  as 
roads,  ports,  low-cost  utilities,  training 
centers,  and  plant  sites,  to  specific 
enterprises  and  industries  located  in 
lubaif  and  Yanbn. 

According  to  the  response,  the 
government  of  Saudi  Arabia  as  part  of 
its  detnehjpment  strategy  has  built  basic 
infrastructure  in  fubafi,  indodihg  an 
airport  roads,  a  raifroad,  electrical 
powpr.  potable  and  sea  water  services, 
a  wastp  (fiaposal  system, 
telecomrnnrricatfons.  industrfal  parks,  a 
hospftai.  a  port,  and  variaos  other 
facilities  for  pubKc  nse.  The  same  basic 
infrastructure  has  been  built  by  the 
government  in  other  parts  of  ftrconntry 
as  wcHi 

We  have  consistently  held  that 
goverranent  activities  sud^afr-tftew 
constiluli  haiittui  oagriwfc  ladf  adieu 
they  are  limited  to  a  sp 


oriiMMvy;  Of  •gaoapaseHterpnaasw 
industries.  Moreover,  we  harrhaM  Ami 
where  limitatianaan.uae  do  aot  ceaalt 
from  gavpraBMMit  artivitiea.  hutiiiataad 
result  fnua  tbeiabefiaUchaaBstariatks 
of  die  good  ac  sessioe  heiag  pcowidedk 
tha  gowtwanent  actioB  daaa  not  caafa  a 
countervailaUa  bsuatf  ar  yaoL 

Basic,  infraatnicture  fari&ies  ate,  ^ 
theii  ves]>  natuce.  avaiiabk»{BE  use  only 
by  companies  and  iadividiuds  located  ia 
the  vicinity  eC  sach  faciliCiea.  Roads, 
ports,,  and  training  ceatera  eatabtiabad  in 
a  given  location  obviously  botefit  thoae 
located  in  that  area  more  than  th^ 
benefit  firms  aad  individuals  located  in 
other  asees.  Nevertheless,  this  does  not 
naean  that  those  located  in  close 
proximity  to  the  infrastnictare  are 
receiving  countervailable  hQuniion  or 
grants.  Accordia^y,  the  provision  of 
basic  infrastructute  does  not  coaifei  a 
countarvailablr  bounty  or  grant  when 
the  following  three  oosulitioBs  ace  met 
(1)  The  government  docs  not  liinit  who 
can  move  into  the  area  where  the 
infrastruclure  has  been,  built.  (2)  the 
infrastructure  that  has  been  built  isused 
by  Ktoic  than  a  specifk.  enterprise  or 
inthistry  at  groap  thereof,  aad  (3)  those 
that  locate  there  have  equal  access  or 
receive  the  benefits  of  the  infrastructure 
on  equal  terms. 

In  its  tespoose,  the  gpvenuaent  of 
Saudi  Arabia  replied  that  it  has  not 
limited  entry  t^fobaH  to  a  sfiecffie 
enterprise  or  industry  or  groej^ of 
enterprises  ai  industries.  Approximately 
40  industrial  Facilities  have  been  or  are 
being  established  in  Jubail,  including  a 
crude  oil  refinery,  lube  oil  blending 
plant,  a  strffor  plant  petrochenricaT 
plants,  methanol  plants,  a  fiertfteHT 
plant,  an  ammonia  piant,  a  steef  drum 
and  tank  pfent  a  teiyplrthafate  piant,  a 
pcrfynter  compounding  pbnt.  and 
varioHS  pfents  for  producing  |rfastic 
prodoets.  There  arc  abo  over  75  smaller 
manafatrtming  and  commercial 
enterprise*  in  \ahm\,  tnchkfaga  wide 
variety  ofbeswieaaes  srt6  service 
companies.  Moreover,  the  basic 
infrastnicture  (awports,  roads,  arwf 
public  facilities,  for  example)  is  osed  by 
everyone  located  in  Jubail.  FinaBy,  the 
infrastrueture  which  the  govcminent  of 
SawK  Arabia  has  constructed  is  Jahstl 
is  available  on  eqtia)  terms  for  ose  by  all 
companies  and  indastrtes  located  ia 
JubaiL  Because  leafrictium  en  theaseof 
this  iRffasti  skt  (HV  stnn  nvn  tne 
inherent  nature  of  die  focilrfies  and  ne* 
from  any  activity  or  action  of  the 
goserBMCiK  of  SaacK  Apsbfis-an^ 
becanse  the  infmainiEtuie  ia  aeed^by  a 
wide  variety  of  jiidiatriasi  w» 
preliminari^  detaaaiiiia  tkaA  the  benefits 
are  nat  liwilaJ  la  a  speiilie  — iwyriae  ar 
industry  or  agMtqaof  anlHpriaevav 


incnatnaS' wittivft-  tlie  nieemn^  of  sectioR 
771{5)(B)oftheA«t. 

We  also  prefiniHiHiily  deter niine  that 
the  basic  iafrastructanr  baiM  by  the 
gBrcamaaai  i»  {aboil  is  not 
ci—iirinlkihli  ssaregienal  baantyor 
granL  VM«os  gan^ecaaKat  decades  to 
build  indusMiAeitiai  ar  industrial 
estaica  OF  aagr  other  type  of 
infrastructate.  thegoveaaaent  activiky  'nr 
necessarily  haatedtothaar  sites.  To 
treat  dns  adivi^  as  a  tegiaaal  heonly  or 
grant  wonld  nal  be  iBfHBBBfaieL  Under 
such  logic  the  yiwemaMiil  wmdd  have 
to  devcbp  evesy  aipBBr  foot  ei  the 
cowifry  eqaaHy  tm  andertahe  m 
deveiopaient  at  ril  ia  older  to  avoid 
providing  regiooai  boaiitita  or  ^aata. 
We  cannot  aoce^  this  iaftekpretatian. 
laaafar  as  the  goweraaieaft  does  not  haiit 
which  indastries  can  locate  in  these 
areas,  and  does  not  a|>^y  difiesent 
criteria  far  using  the  infrastructure  in 
one  area  than  in  aoothn,  than  there  i» 
no  governmental  limitation  to 
companies  in  specific  re^ns.  The  only 
limitation  is  due  ag^n  to  the  inherent 
characteti&tics  of  the  iafrastructure. 

In  Saudi  Arabia,  the  govemmeat  has 
built  infrastructure  for  a  narahei  of 
industrial  centers.  There  are  two 
industrial  cities,  )ubaiL  and  Yanbu.  as. 
well  as  industrial  estates  outside  the 
major  cities  in  tha  Kingdom.  According 
to  the  response,  the  government  does 
not  limit  Qie  types  of  industries  which 
can  locate  in  these  industrial  ceatera. 
I^Tor  is  there  any  information  on  the 
record  to  indicate  that  the  gpvemment 
has  established  or  api^lied  different 
criteria  for  using  the  basic  infrastructure 
in  oneindustriaT  center  than  in  another. 
Therefore,  we  preliminarily  determine 
that  the  provision  of  basic  infrastructure 
in  Jubail  f&  not  limited  to  a  enterprise  or 
industry  or  a  group  of  enterprises  or 
industries  in  a  specie  region. 

C.  Specia}  Benefits  to  the  htanmfactanag 

Sector  in  Saudi  Arabia 

PetftToners  alleged  that  the 
"manufacturing  sector"  in  Saudi  Arabia 
represents  a  "groofkoliaduatries" 
targeted  for  development  aad  piovided 
with  special  incentives  under  the  Law 
for  the  n>oteetK>ir  and  EtacuuiHgtuiciit  of 
National  Indaalrieo  in  the  Ktn^eRt  of 
Saudi  Arabia.  These  special  ktcentrves 
include:  doty  exBiiiptiuau  en  imports  of 
machinery,  tooiss  eipapnenf,  ^are 
partSv  ranv  materrais,  and  padt>png( 
land  at  noninal  rent  (arfactorfes  md 
employee  buualBg.  aad  praviaien  tt 
water,  electrieify.  and  gas  at  vcfy  fear 
rates. 

htitsfcapense;  Hadeed  shilim  ibat  it 
haa  appiie^'li! 
exemptions  on  spaiv] 
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consumables  in  1984.  Duty  exemptions 
granted  by  the  government  are 
discussed  below  in  section  IV. 

Hadeed  reported  that  the  rental  rate 
on  land  paid  to  the  Royal  Commisson  on 
Jubail  and  Yanbu  is  the  standard  rental 
rate  charged  by  the  government  to  all 
industries  in  industrial  partks 
throughout  Saudi  Arabia.  Hadeed  also 
reported  that  it  has  received  no 
discounts  or  rebates  on  water  or 
electricity  in  1984  and  that  the  water 
and  electrical  rates  charged  to  Hadeed 
in  1984  were  the  standard  rates 
available  to  all  industrial  users  in  Jubail. 
With  respect  to  gas,  Hadeed  is  serviced 
by  the  Master  Gas  System  which  serves 
cities  in  the  Eastern.  Central,  and 
Western  Provihces.  Hadeed  pays  the 
same  rate  for  gas  as  all  other  companies 
serviced  by  the  Master  Gas  System. 

The  provision  of  land,  water, 
electricity  and  gas.  like  the  building  of 
infrastructure  facilities  (see  section  II.B 
"Basic  Infrastructure  in  Jubail  and 
Yanbu"),  cannot  be  considered 
countervailable  unless  the  government 
limits  which  industries  can  locate  on  the 
land  or  use  the  water,  electricity  and 
gas,  or  unless  the  government 
establishes  criteria  for  using  the  land  or 
using  these  services  which  are  not 
neutral  in  application,  but  rather  based 
on  industry  or  regional  preferences. 

According  to  the  response,  the 
government  owns  and  rents  land  to 
industrial  users  in  a  number  of  industrial 
centers.  All  users  in  these  centers, 
•  including  Hadeed,  pay  the  same 
standard  rental  rate.  Furthermore,  the 
response  indicates  that  Hadeed  pays  the 
standard  rate  charged  to  all  industrial 
users  of  the  water,  electricity  and  gas 
systems.  Therefore,  we  preliminarily 
determine  that  the  prevision  of  land, 
water,  electicity  and  gas  does  not  confer 
a  bounty  or  grant  because  it  is  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  or  to  companies  in  specific 
regions. 

III.  Program  Preliminarily  Determined 
Not  To  Be  Used 

In  accordance  with  our  practice  of 
accepting  for  our  preliminary 
determination  a  response  to  an 
allegation  which  denies  the  receipt  of 
benefits  under  a  program  where  we 
have  no  persuasive  evidence  showing 
the  response  to  be  incorrect,  we 
preliminarily  determine,  subject  to 
verification,  that  manufacturers, 
producers,  or  exporters  in  Saudi  Arabia 
of  carbon  steel  wire  rod  did  not  use  the 
following  programs  which  were  listed  in 
our  notice  of  initiation. 


A.  Special  Benefits  to  Joint  Ventures  in 
Saudi  Arabia 

Petitioners  alleged  that  Hadeed,  a  90 
percent  Saudi-owned  joint  venture, 
enjoys  benefits  under  the  Foreign 
Capital  Investment  Code  and  the  Saudi 
Arabian  Tenders  Regulations  which  are 
not  available  to  other  joint  venture 
enterprises  with  lower  percentages  of 
Saudi  ownership.  Petitioners  submit  that 
various  equity  "participation"  levels 
deHne  "groups  of  industries."  The 
alleged  beneHts  consist  of  income  tax 
holidays,  government  procurement 
preferences,  exemptions  from  posting  of 
tender  and  performance  bonds,  and 
exemptions  from  payment  retentions. 

According  to  the  response,  the  income 
tax  holidays  are  only  available  to  the 
foreign  partner  in  a  joint  venture  having 
at  least  25  percent  Saudi  equity 
participation.  Hadeed  reported  that 
during  its  startup  period,  the  company 
had  no  proHts  on  which  the  foreign 
partner.  Korf  Stahl,  could  claim  the  tax 
holiday.  Hadeed  also  stated  in  its 
response  that  it  does  not  sell  to  the 
government  and  thus  has  not  received 
any  government  procurement  contracts. 
Finally,  the  government  of  Saudi  Arabia 
stated  in  its  response  that  there  is  no 
exemption  from  tender  or  performance 
bonds  available  to  any  company  or 
.group  of  companies  in  Saudi  Arabia. 

rv.  Program  for  Which  Additional 
Information  Is  Needed 

A.  Duty  Exemptions  Under  the  Law  for 
the  Protection  and  Encouragement  of 
National  Industry 

In  its  response,  the  government  of 
Saudi  Arabia  reported  that  Articles  4 
and  5  of  the  Law  for  the  Protection  and 
Encouragement  of  National  Industry 
provide  for  duty  exemptions  on  imports 
of  machines,  tools,  equipment,  spare 
parts,  packing  products,  raw  materials, 
and  semi-processed  raw  materials.  Any 
manufacturing  or  industrial  firm  may 
apply  to  the  Minority  of  Industry  and 
Electricity  for  approval  of  duty 
exemptions,  and  exemptions  are  freely 
granted  according  to  the  government 
response. 

Hadeed  reported  that  it  had  applied 
for  duty  exemptions  on  its  1984  imports 
of  spare  parts  and  consumables  under 
these  provisions.  According  to  Hadeed, 
since  1973  imports  of  all  raw  materials 
and  all  essential  consumer  goods  have 
been  duty  free  under  Saudi  tariff 
schedules. 

Based  on  the  informaton  provided  in 
the  responses,  duty  exemptions  for  the 
products  described  in  Articles  4  and  5  of 
the  Law  for  the  Protection  and 
Encouragement  of  National  Industry 
appear  to  be  obtainable  by  all 


manufacturing  and  industrial  concerns 
with  Saudi  Arabia  merely  by  filing  an 
application.  During  verification,  we 
intend  to  seek  further  information  on  the 
review  and  approval  processes  for  such 
requests. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  carbon  steel  wire  rod 
from  Saudi  Arabia  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  each  entry  of  this  merchandise 
in  the  amount  of  the  estimated  ad 
valorem  rate.  The  estimated  net  bounty 
or  grant  is  10.52  percent  a  valorem  for 
all  manufacturers,  producers,  or 
exporters  in  Saudi  Arabia  of  carbon 
steel  wire  rod.  This  suspension  will 
remain  in  effect  until  further  notice. 

Public  Comment 

In  accordance  with  S  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  10:00 
a.m.  on  December  20, 1985,  at  the  U.S. 
Department  of  Commerce,  Room  1414, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Request  for  a  hearing  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  pre-hearing  briefs 
in  at  least  10  copies  must  be  submitted 
to  the  Deputy  Assistant  Secretary  by 
December  17. 1985.  Oral  presentations 
will  be  limited  to  issues  raised  in  the 
briefs. 

In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34,  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or,  if 
a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671b(f)). 
Gilbert  B.  Kaplan,  J 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

Noveinl>er  12, 1985. 

[FR  Doc.  85-27707  Filed  11-19-85;  8:45  am] 
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Committi 


November  ISaaas. 

A  neetihg  of  the  Computer  Systi 

Techofcsl  Advisory  Committee  will  be 
heH  December  10,  I985»  2J0  p.iB..  the 
Herbert  C  Hbover  BbiTdTiift  Room  340B^ 
14th  Street  and  Constftatfba  Avenue, 
^fW.,  Washington.  DC.  The  Committee 
will  conthmeDtecemberlZ.  in  Room 
onz  iff  the  Herbert  C.  Hoover  buihfing, 
1:30  p.m.  The  ComuiittWi  adVisey  the 
Office  of  Export  Administration  irtft 
respect  ttt  technical  qaeslioiis  whiefc 
affict  the  Icwe)  of  expeet  centrals 
appHcabie  to  campnter  sjatems  or 
techoology. 

The  CoBintttee  wttt  aaecfe  on^  in 
Executive  SessioB  to  disease  matless 
propcsly  ckaaaified  ander  Bxeeuiive 
Orderl2356,. dealing witb  the LLSl  and 
COCOM  control  program  and  strategy: 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  Gsseiai  Cocaiad,. 
formally  determined  oaFebcuary  6^ 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  sectioKSic>of  Ihe 
Government  In  The  Sunshine  Act,  Pub. 
L.  SM>Mt^  tbal  tfaesMtters  to  br 
discussed  intfaeEjiecMtneSeflaiai 
should  be  exempt  from  the  provisions  of 
the  Bederal  Advisoty  GoBKnittee  Act 
rdatoig  to  open  nwetin^  and  pabKc 
participation  tfaerea,  beeaose  tiie 
Executive  SeasieB  vrili  be  coaeemcd 
wi  th  matters  listed  ia  5  \k&C  55^|c)  (1) 
and  are  pnpeAj  dasaified  Imdei 
Executive  Order  1235A. 

A  copy  of  the  Notice  of  E)e(ermmation 
to  date  raeetiagfror  portions  theteof  is 
avaiiaba  for  publk.  ioapectton  and 
copying  in  the  Central  Reference  and 
Recorda  lospeeUoa  Facility,  Room  662a« 
U.S.  Departmeat  of  Caannerce. 
Telephone:  202-377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 
Miltoa  M.  Baltas, 

Director,  Technical  Programs  Staff,  Officeof 
Export  AdwinistraUon. 

[FR  Doc.  85-27695  Tiled  n-19-85;  8:45  aa4 
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Licenslny 
of 


November  15, 1985. 

A  nKcnn^  o*  me  Lwermn^  Iro  cedlf res 
SubcoBBBittoe  of  tfie  Computer  Systems 
Tei.  Ibbl  ut  Adwiaesy  Coimwiltet  wig  be 
heki Pi  I  ■■Till  m  llKr0:3»a.Bi.^2iOB 
p.m.,  Herbert  C.  Houwei  DuBdiw^ Rpwn 


l&K,  Mtfr  Sfa-eet  and  Cbnstftutioii 
Aveitue,  Wf .,  WErairiiigtRT,  DC  The 
Licensing  n'uceduies  Siibuuniiui  ttee  was 
formed  to  review  the  pmted^al  aspects 
or  export  fiteitsiii^  and  reconunend 
areav  wfiere  nnprovements  can  be 
macfe. 

1.  OpsniBRTeBMrie  by  Uie 
SubamaiMce- Chairman. 

2.  Priwi  itoitiiiB  olpapmit  arcoBapeBts 
by  thepsbiic. 

3.  a.  Sabcownnfttee  pnopasals  far 
changes  toScnkx  Sappif  liceoMk 

b.  ^iihi'i  — iiitlee  iBupuaala  for 
simplificaliaB  af  IsaSA. 

c.  Subcommittee  propoeala  foe 
changes  in  the  GTE. 

d.  SahconiBi  ittee  propoaaia  for 
changes  of  GLV  limite. 

e.  Subcommittee  proposals  fior 
changes  to  the  tKnendmenl  fonii. 

f.  Report  on  other  Licensing 
Procetfores  Subcomnrittee  assignments. 

4.  Action  items  uoderwcty. 

5.  Action  items  due  at  next  meeUa^ 
Tha  Bwetim  wiii  be  opcA  to  tlia  pabiie 

aadabaiitod  naoiber  at  seate  vvitt  be 
avaflaUe.  To  the  extent  time  permffs, 
mewbers  of  the  pubfic  may  present  oral 
statements  to  the  Subcommittee. 
Wrftten  statements  may  be  submitted  at 
any  time  b^ore  or  after  the  mopUng 

For  Luther  ii^ianaaties.  or  copies  of 
the  minutes  eantaei  Magaret  A. 
Comejo,  (202)  377-2583. 
MiMbd  kft  BaRast 

Dfrsctor.  Tedmfcal Programs  Staff,  Office  of 

Export  Adminrstratian. 

[FR  Doc.  8S-27606  Rfed  ll-19-«5;  &45  aai^ 
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ANAVAR  Asociacion;  Receipfof 
Application  for  General  Permit 

Notice  is  bereby  ^ven  that  the 

following  application  has  been  recehred 
to  take  iBBcrae  ntanumris  TBcidentat  to- 
the  pursuit  of  commeiciai  fisiiiBg 
operationa  within  the  U.S>.  fwhery 
conservation  zone  during  1986  as 
authoriaed  by  tlie  Marine  Mamaiel 
Protection  Act  of  1872  (16  aS.C.  1361- 
1407)  and  the  reguliations  thereunder. 

ANAVAR  Aaeciscieir.  Puerto 
Pesquerow  Viaa^  Spain  bos  applied  tor  a 
Category  1:  "Toweder  DB^ied  Geat" 
general  permit  to  take  up  to  20  pinnipeds 
and  20  eetaceens  in  the  Plortfr  Atianttc 
Ocean. 

1  Re  appHCflnoR  t9  avsifiiTyre  lor 
revKW  in  Ae  Oflfee  of  the  Assfstant 
Adiaiiiiatia  M  fer  Rsheries.  IVathmal 
Marine  FMteties  Service,  33W 


Whitehaven  Sb^et.  NW.,  Waahinaton, 
DC. 

Iiilvresteu  parties  nisy  subnit  written 
vjews  on  tms  appncation  wilniii  3^ days 
o#  tfte  date  of  fWs  notice  to  the  Assistant 
^ToBWHStTHtor  fOr  Fislici  les,  Nstfoiiaf 
M^^ffie  Prsaenos  Servrce,  l^asnuigtuii, 

Dczsess. 

Dated:  r^ovenber  1&  1385. 
loaapbW.ABgBlovic 

DefuUy  AsAiataat  AiAmiaistratot  fat  Scieace  t 
Technoloay^Natiaiiml  SdartMe  Fiaheriet 
Service. 

[FR  Doc.  85-2768trF!fettlt-W-85: 8:45  am) 
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NoMil 

Council;  Public  MeetlBf» 

/lOeilCT:  National  Marine  Fisheries 
Service,  NOAA  CoeflncrBt. 

The  Morth  Pactfc  Piskecr 
Management  Council  and  Tt%  adrisery 
bodies  will  convene  public  meetings, 
December  S-13»  IMEs.  in  ABefauiagL,  AK, 
at  the  ABBborage  Wtttmmmi  HttoB 
HoteUaaiallMK 

Council 

On  DfccemberlO,  at  fl  a.m.,  the 
Council  wiR  make  fmal  decfstons  on 
gronncmsh  harvest  levels  fijr  198B,  and 
their  apportforrments  to  U.S.  and  foreign 
fisheries.  They  also  wifl  consider 
whether  to  accept  an  offer  from  the 
Secretary  of  Commerce  to  pnbhsh  a  date 
orSepfeuibei  20,  TW5,  or  other  cutoff 
date,  for  any  fujtfiei  credit  for  entry  into 
the  sablefish  hoofc'and  longhne  ftshery 
in  the  Gaff  of  Afeska  should  there  be  a 
limited  access  system  developed  for  that 
fishery.  The  Council  will  revitw  foreign 
ailocatioos,  vessel  pennits  and  ioiot 
venture  operatioas  for  1986,  and 
consider  indnstry  solutions  to  the 
bycatch  of  king  crab  in  joint  venture 
trawl  operations.  There  will  be  reports 
on  domestic  and  foreign  fisherres  and 
Coast  Guard  enforcement  activities, 
advisory  panel  appointments  for  the 
coming  year  will  he  amiounced,  and  the 
Council  wrilt  review  action  for 
reauthorization  of  the  Magnuson  Fishery 
Conservation  and  Management  Act.  A 
closed  session  (not  open  to  the  public) 
will  be  convened  to  discuss  personnel 
matters.  If  necessary,  the  CounciTs 
meeting  may  continue  into  Saturday, 
December  14. 

Peaati  Bgvrew  Committee 

The  Cootlcirs  Commiflee  will  convene 
on  Sunday,  December  8,  at  T  p.m..  to 
review  foreign  aDocations,  vessel 
permfts  and  joint  venture  appn^catfons 
for  WST.  This  public  meeting  wilT 
probably  contmue  into  December  9. 


{ 
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Scientific  and  Statistical  Committee 
fSSC)  and  Advisory  Panel  (AP) 

The  Council's  SSC  will  convene  on 
Sunday.  December  8,  at  11  a.m.,  and  the 
Council's  AP  will  convene  on  December 
9,  at  9  a.m.  Other  plan  team,  committee 
and  workgroup  meetings  may  be  held  on 
short  notice  during  the  week.  For  further 
information  contact  lim  H.  Branson. 
Executive  Director.  North  Pacific 
Fishery  Management  Council,  411  West 
Fourth  Avenue,  Box  103136,  Anchorage. 
AK  99510;  telephone  (907)  274-4563. 

Dated;  November  15, 1985. 

Joseph  W.  Angelovic 

Deputy  Assistant  Administrator  for  Science 
and  Technology. 

[FR  Doc.  85-27687  Filed  ll-l»-85:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ac^usting  ttte  Restraint  Umit  for 
Certain  Man-Made  Fiber  Textiles 
Produced  or  Manufactured  in  Ttiaiiand 

November  15, 1985. 

The  Chairman  of  the  Committee  for 
the  implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
20, 1985.  For  further  information  contact 
Jane  Corwin.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-421  ^ 

Background 

On  Septen    er  20.,  1985  a  notice  was 
published  in     e  Federal  Register  (50  FR 
38514)  which  r  stablished  a  restraint 
level  of  1,314  t,-i7  pounds  for  cotton 
polyester  yat  •  m  T.S.U.S.A.  numbers 
300.6026  and     10.6028,  produced  or 
manufacture^:  in  Thailand  and  exported 
during  the  nirety-day  period  which 
began  on  August  30. 1985  and  extends 
through  November  27, 1986.  Because  of 
an  improper!  V  charged  amount,  the  level 
for  this  cate^  .y  has  been  filled.  In  the 
letter  which  t  Hows  this  notice,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
deduct  1,166.400  pounds  from  the 
amount  charged  to  the  ninety-day  level. 
In  addition,  162,000  pounds  oLimport 
charges  which  were  not  available  when 
the  import  control  level  was 
implemented  on  September  26, 1985.  are 
being  charged.  These  charges  account 
for  imports  exported  during  ^e 


aforementioned  ninety-day  period  and 
imported  during  the  period  which  began 
on  August  30, 1985  and  extended 
through  September  25, 1985. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  were 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  implementation 
of  Textiles  Agreements. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  Commissioner:  To  facilitiate 
implementation  of  the  Bilatemal  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  July  27,  and  August  8, 1983 
Between  the  Governments  of  the  United 
States  and  Thailand,  I  request  that,  effective 
on  November  20, 1985,  you  deduct  1,166,400 
pounds  from  imports  charged  to  the  restraint 
level  established  for  Category  301pt.  (only 
T.S.U.S.A.  numbers  300.6026  and  300.6028)  in 
the  directive  of  September  17, 1985,  produced 
or  manufactived  in  Thailand  and  exported 
during  the  ninety-day  period  which  began  on 
August  30, 1985  and  extends  through 
November  27, 1985. 

Also  effective  on  November  20, 1985,  you 
are  to  charge  162,000  to  the  ninety-day  level. 
These  charges  are  for  goods  exported  during 
that  period  and  imported  during  the  period 
which  began  on  August  30, 1985  and 
extended  through  September  25. 1985. 

The  Committee  for  the  Implemenation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (a)(1). 

Sincerely, 
Walter  C.  Lenhan. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  85-27694  Filed  11-19-85;  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 
(Docket  No.  85-1-84JD] 

Declaration  of  Controversy 
Concerning  Distribution  of  1984 
Jukebox  Royalty  Fees 

In  accordance  with  17  U.S.C.  116(c)(3), 
the  Copyright  Royalty  Tribunal 
(Tribunal)  declares  the  existence  of  a 
controversy,  effective  December  2. 1985. 
concerning  the  distribution  of  royalty 
fees  paid  for  1984  performances  of 


certain  musical  works  by  means  of  coin- 
operated  phonorecord  players 
(jukeboxes). 

The  Tribunal  has  been  informed  by 
ASCAP.  BMI  and  SESAC.  Inc.  (A/B/S) 
of  a  partial  agreement  concerning  the 
distribution  of  the  1984  jukebox  fees. 
The  Tribunal  has  also  been  informed 
that  Italian  Book  Company  has  reached 
settlement  with  A/B/S  and  has 
withdrawn  its  claim.  The  other  claimant. 
ACEMLA,  has  not  entered  into  a 
settlement  with  A/B/S. 

The  Tribunal  directs  all  claimants  to 
submit  any  evidence  to  be  considered 
by  the  Tribunal  in  the  distribution  of  the 
jukebox  royalty  fees  before  May  15. 
1986.  Such  evidence  shall  be  addressed 
to  the  Chairman.  Copyright  Royalty 
Tribunal.  1111  20th  Street  NW..  Suite 
450.  Washington,  D.C.  20036 

■     Dated:  November  15. 1985. 
Edward  W.  Ray. 
Acting  Chairman. 
(FR  Doc.  85-27616  Filed  11^9-85;  8:45  am] 

BIUJNG  CODE  1410-0»-M 


[Docket  No.  85-1-84JD] 

Order  Granting  Partial  Distribution  of 
1984  JukelMx  Royalty  Fees 

On  November  8, 1985.  ASCAP,  BMI. 
and  SESAC.  Inc.  (A/B/S)  filed  a  motion 
for  distribution  of  95%  of  the  1984 
jukebox  fund.  A/B/S  has  filed  a  joint 
claim  for  100%  of  the  jukebox  fund. 
ACEMLA  has  filed  a  claim  for  10%  of 
the  jukebox  fund.  A/B/S  argues  that 
although  it  appears  that  10%  of  the  fund 
is  in  controversy,  the  Tribunal  should 
distribute  95%  of  the  jukebox  fund.  AjB/ 
S  asserting  that,  based  on  previous 
jukebox  proceedings,  retaining  5% 
would  be  more  than  sufficient  to  resolve 
ACEMLA's  claim.  ACEMLA  filed  an 
opposition  to  distribution  of  95%. 
ACEMLA  believes,  based  on  the  growth 
in  their  catalogue  of  music  it  represents, 
that  it  has  filed  a  reasonable  claim  for 
10%. 

The  Tribtmal  will  make  a  distribution 
of  90%  of  the  jukebox  fund  on  December 
19. 1985  to  A/B/S.  Although  noting  that 
"wildly  inflated  claims"  could 
"frustrate"  a  partial  distribution,  as 
suggested  by  A/B/S.  the  Tribunal  has 
found  no  basis  here  to  make  that 
finding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  W.  Ray.  Acting  Chairman. 
Copyright  Royalty  Tribunal.  1120  20th 
Street  NW..  Suite  450.  Washington.  D.C. 
20036.  (202)  653-^175. 
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Dated:  November  15. 1985. 
Edwoid  W.  Ray. 
Acting  Chairman. 

(FR  Doc.  85-27615,  Filed  11-19-85;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMKMRY:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

DATf:  The  meeting  will  be  held  at  0900, 
Wednesday.  18  December  1985. 

address:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Summer,  AGED  Secretariat,  201 
Varick  Street,  New  York,  10014. 

SUPPI^MENTARV  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classiBed  program 
details  throughcmt. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended.  (5 
U.S.C.  App.  U  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  tha  public. 

Dated:  November  15, 1985. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

(FR  Doc.  85-27703  Filed  11-19-85;  8:45  am] 
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Defense  Science  Board  Tasic  Force  on 
Semi>€onductor  Dependency; 
Meetings 

action:  Advisory  Committee  Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Semi-Conductor 
Dependency  will  meet  in  closed  session 
on  16  December  1985  in  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  This  Task  Force 
will  evaluate  Semi-Conductor 
Dependency.  The  Task  Force's  mission 
is  threefold.  First,  is  the  assessment  of 
ongoing  and  future  DoD  foreign 
dependency  in  the  field  of  semi- 
conductors used  in  U.S.  miUtary 
systems;  second  is  a  concurrent 
evaluation  of  the  impact  any 
dependency  has  on  the  DoD's  ability  to 
execute  its  military  mission;  thirdly,  the 
Task  Force  will  examine  the  current  and 
projected  adequacy  of  domestic  sources 
to  supply  the  semi-conductor  needs  of 
operational  and  production  military 
systems;  whether  or  not  domestic 
sources  are  essential;  and  if  they  are. 
whether  or  not  these  sources  must  be 
operational  during  peacetime. 

Based  upon  this  study,  the  Task  Force 
will  determine  what,  if  any.  actions  must 
be  undertaken  to  assure  an  adequate 
supply  of  semi-conductors  for  use  in 
defense  systems. 

Anyone  with  expertise  on  the  subject 
willing  to  contribute  substantial 
material  for  the  Task  Force's 
consideration  should  contact  either  Mr. 
Maynard,  Executive  Secretary  (202)  697- 
9216  or  Col.  Derrah,  Military  Assistant. 
(202)  695-4157. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)).  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982),  and  that  accordmgly  this  meeting 
will  be  closed  to  the  public. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
November  15, 1985. 
(FR  Doc.  85-27704  Filed  ll-lft-85;  8:45  am] 

MLUNG  COOE  3S10-01-M 


Department  of  ttte  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  18  December  1985. 

Times  of  Meeting:  0900-1200  hoiirs. 

Place:  Pentagon  2E715B,  Washington,  D.C. 
20310. 

Agenda:  The  Army  Science  Board  Steering 
Committee  will  meet  for  the  purpose  of 
discussing  past  and  future  Army  Science 
Board  business.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b(c)  of  Tide  5,  U.S.C..  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  1,  subsection  10(d).  The  classified 
and  nonclassified  matters  to  \x  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The 
Army  Science  Board  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A  Wanwr, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  85-27671  Filed  11-19-85;  8:45  am] 

MLUNQ  CODE  3710-IW-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Educational 
Media  Research.  Production, 
Distribution  and  Training 

agency:  Department  of  Education. 

action:  Notice  of  final  annual  funding 
priority  for  fiscal  year  1986. 

summary:  The  Secretary  announces  an 
annual  funding  priority  for  the 
Educational  Media  Research. 

Production,  Distribution  and  Training 
program.  This  priority  for  Fiscal  Year 
1986  is  for  projects  that  are  designed  to 
provide  information  on  the  impact  and 
use  of  captioned  materials  wiOi  hearing 
impaired  individuals  and  those  with 
handicapping  conditions  other  than 
hearing  impairment. 
effective  date:  This  notice  of  final 
annual  funding  priority  will  take  efiect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this  notice 
of  final  annual  funding  priority,  call  or 
write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Malcolm  J.  Norwood,  Chief. 
Captioning  and  Adaptation  branch. 
Special  Education  programs, 
Department  of  Education,  330  C  Street 
SW.  (Switzer  Building,  Room  351 1-M/ 
S2313).  Washington,  DC  20202. 
Telephone:  (202)  732-1172. 

SUPPLEMENTARY  INFORMATION:  The 

Educational  Media,  Research. 
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Production.  Distribution,  and  Training 
program,  authorired  by  sections  651  and 
652  of  Part  F  of  Ihe  Education  of  the 
Handicapped' Act.  provides  financial 
assistance  to  profit  and  non-profit  public 
and  private  agencies,  organizations,  and 
institutions  for  the  purpose  of:  (a) 
Conducting  lesearch  on  the  use  of 
educational  media  for  handicapped 
persons;  (b)  producing  and  distributing 
educational  media  for  the  use  of 
handicapped  petsons,  their  parents, 
their  actual  or  potential  employers,  and 
other  persons  directly  involved  in  work 
for  the  advancement  of  handicapped 
persons;  and  {c)  training  persons  in  the 
use  of  educational  media  for  the 
instruction  of  handicapped  persons. 

The  Department  has,  since  1959, 
provided  captioned  Glms  for  deaf 
children  and  adults,  and.  more  recently, 
has  provided  for  the  closed  captioning 
of  many  television  programs.  While  the 
provision  of  captions  was  initially  and 
primarily  intended  for  hearing  impaired 
persons,  the  Department  is  aware  of 
increasing  reports  of  potential  and 
actual  benefits  received  by  pencxu  %vith 
handicapping  conditions  other  than 
deafness.  Pilot  infomiation  on  classroom 
use  of  captioned  materials  with  hearing 
children  who  have  reading  difficulties 
shows  improvements  related  to  such 
skills  as  sight  vocabulary,  prediction 
skills,  locating  skills,  and 
comprehension/oral  fluency.  The 
simultaneous  presentation  of  visual  and 
auditory  information  afforded  by 
captioned  fibns  and  video  materials  for 
the  learning  disabled  population  has 
been  identified  as  being  of  potential 
benefit,  but  actual  demonstrations  and 
evaluations  have  not  as  yet  been 
subjected  to  analyses,  nor  has  the  field 
opted  to  imdertake  such  studies  under 
existing  discretionary  research  funding 
authority. 

This  priority  reflects  the  recognition  of 
the  potential  for  enhanced  learning  and 
educational  growth  among  children  who 
are  hearing  impaired  and  those  with 
other  handicapping  conditions  who  are 
systematically  exposed  to  captioned 
materials,  and  the  need  to  docmnent  the 
nature  and  extent  of  such  ^owth  among 
these  populations. 

Summary  of  Comments  and  Responses 

A  notice  of  proposed  annual  funding 
priority  was  published  in  the  Fedeial 
Register  on  July  31. 1985  at  50  PR  31000. 
The  public  was  given  thirty  days  in 
which  to  comment  No  comments  were 
received. 

Priority 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  at  34  CFR  75.105fb){2)  and 


75.105(c}(3)fn,  and  subject  to  available 
funds,  the  Secretary  gives  an  absolute 
preference  to  each  applicant  which 
pcovides  satisfactory  assurance  that  the 
recipient  will  use  funds  made  available 
for  theee  projects  to  oondnct^mty^f  the 
following  activities:  (aj  Determination  of 
ttie  inrpact  of  captioned  materials  for 
specific  subject  matter  areas  that  are 
used  in  instructional  programs  with 
persons  who  are  hearing  impaired  and 
with  persons  who  have  handicapping 
conditions  other  than  deafness;  (b) 
studies  that  provide  information  on  the 
nature  and  extent  of  incidental  learning 
that  occurs  as  a  result  of  exposure  to 
captioned  materials  in  hearing  impaired 
child  and  adult  audiences;  (c) 
identification  of  the  effect  of  exposure  to 
captioned  materials  on  changes  in 
reading  and  language  comprehension 
scores  in  children  wfth  various 
handicapping  conditions;  or  (d) 
clarification  of  the  extent  to  which 
captions  provide  for  or  assist  in  the 
learning  of  social  and  cuhm-al  concepts 
by  hearing  impaired  children  in  both 
school  and  home  environments. 

(2G  US.C.  1424) 

(Catalog  of  Federal  0<unestic  Assistance  No. 
B4.026:  Educational  Media  Research. 
Production.  Distribution,  and  Training) 

Dated-  NovaoUjer  15, 1885. 
WiUam  |.  BMaatt. 
Secretary  of  Edacation 
{FR  Doc  4&-Z7674  Filed  11-19-85;  8:45  am) 


Officaef: 

RehabilSalIra  SanricM;  Tainiag 

Personnel  lorlhe  EAicaMon  of  Ihe 

Handicapped;  Final  Annual  Funding 

Piisiily 

agency:  Department  of  Education. 
ACnoiC  Niotice  of  Final  Annual  Funding 
Priority. 

SUMMARY.  The  Secretary  issues  an 
annual  priority  for  the  Training 
Personnel  for  the  Education  of  the 
Handicapped — Preparation  of  Regular 
Educators 

EFFECTIVE  DATE;  This  final  funding 
priority  will  take  effect  either  45  days 
after  publication  in  the  Federal  Register 
or  later  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  this  priority,  call  or 
write  the  Department  of  Education 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Max  Mueller  Division  of  Personnel 
Preparation  Special  Education 
Programs,  Department  of  Education,  400 
Maryland  Avenue  SW.  (Switzer 
Building,  Room  3511— M/S  2313). 


Washington,  DC  20202,  Telephone  (202) 
732-1068. 

SUPPLEMENT ARY  INFORMATION:  The 

Training  Personnel  forthe  Education  of 
the  Handicapped  program,  authorized 
by  sections  631.  632,  and  634  of  Part  D  of 
the  Education  of  the  Handicapped  Act. 
provides  financial  ataittcmce  through 
grants  to  State  educational  agencies, 
institutions  of  higher  education,  and 
other  appropriate  nonprofit  agencies  or 
organizatians  to  increase  the  quantity 
and  improve  the  quality  of  personnel 
available  to  educate  handicapped 
children  and  youth.  Tim  Notice  of  Final 
Funding  Priority,  however,  addresses 
awards  for  Fiscal  Years  1988  only  under 
Section  632  of  the  Act  which  limits 
eligible  applicants  to  State  educational 
agencies.  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(b)(2)  and  75.105(c)(3)(i), 
and  subject  to  available  funds,  the 
Secretary  will  give  an  absolute  • 
preference  to  each  application  under 
this  priority  which  provides  satisfactory 
assurance  that  the  recipient  will  use  the 
fimds  made  available  for  these  projects 
to  conduct  the  activities  in  paragraph  2 
below. 

1.  Eligible  applicants.  In  accordance 
with  Section  632  of  the  Act,  awards 
imder  this  priority  are  limited  to  State 
educational  agencies. 

2.  Activities.  The  Preparation  of 
Regular  Educators  priority  supports 
projects  for  preservice  and  inservice 
trainitig  of  regular  educators,  including 
supervisors  and  administrators,  to  assist 
with  the  identification  and  delivery  of 
special  education  and  related  services 
to  children  with  learning  disabilities, 
and  other  handicapping  conditions.  The 
objective  of  these  projects  is  to  develop 
personnel  training  programs  for  regular 
educators  which  will  bcilitate  the 
Statewide  delivery  of  compiehensive 
educational  services  to  learning 
disabled  and  other  handicapped 
children  and  youth.  Projects  must 
provide  regular  education  teachers  with 
innovative  approaches  to  referral, 
assessment,  placement,  service  dehvery, 
and  placement  review  processes  for 
learning  disabled  and  other 
handicapped  children  and  youth. 
Projects  will  also  provide  training 
designed  to  improve  the  accuracy  of  the 
identification  of  teaming  disabled  and 
other  handicapped  children.  The  content 
and  scope  of  the  training  models  is 
limited  only  by  a  focus  on  State-wide 
efforts  to  improve  identification  of 
learning  disabled  and  other 
handicapped  children,  and  by  emphasis 
on  innovative  approaches  to  serving  this 
population  through  improved  training  of 
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regular  educators.  Further,  such  training 
will  enhance  regular  educators'  ability 
to  maintain  in  the  regular  classroom 
those  children  who  are  in  need  of 
educational  assistance  but  who  are  not 
classified  as  handicapped. 

This  notice  of  an  annual  priority  is 
necessary  to  allow  for  the 
implementation  of  the  OSERS'  initiative 
on  regular  education.  This  initiative 
addresses  the  need  to  improve  the 
quality  of  education  for  learning 
disabled  and  other  handicapped 
children  and  youth  in  the  least 
restrictive  environment,  see  34  CFR 
300.550-300.556,  and  train  regular 
education  personnel  in  the  skills, 
techniques,  and  strategies  that  will 
assist  them  in  addressing  the 
educational  needs  of  children  with  mild 
learning  problems  who  are  referred  to 
special  education  programs. 

Summary  of  Comments  and  Responses 

A  notice  of  proposed  annual  funding 
priority  was  published  in  the  Federal 
Register  on  July  18, 1985  (50  FR  29250) 
for  Training  Personnel  for  the  Education 
of  the  Handicapped  program.  A  total  of 
nine  communications  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  Five  of  the  nine 
commenters  strongly  endorsed  the 
proposed  priority  as  written.  One  of 
these  supporters  also  suggested 
additional  priorities  for  consideration. 
These  suggestions  will  be  considered  in 
future  planning,  but  are  not  relevant  to 
this  announcement.  The  other  comments 
and  the  Department's  responses  are 
summarized  below: 

Comment:  One  commenter  suggested 
that  training  of  administrators  be 
included  imder  this  priority. 

Response:  A  change  has  been  made. 
The  intent  of  the  priority  was  to  include 
training  of  regular  teachers,  supervisors, 
and  administrators.  The  language  had 
been  changed  to  clarify  this  intent. 

Comment.  One  commenter  suggested 
that  the  priority  appeared  to  be  limited 
to  preservice  training,  and 
recommended  that  inservice  also  be 
permitted. 

Response:  A  change  has  been  made. 
The  Secretary  did  not  intend  that  this 
priority  be  limited  to  preservice  training. 
The  language  has  been  changed  to 
clarify  this  point. 

Comment.  One  commenter,  supported 
generally  by  three  others,  suggested  that 
the  focus  on  learning  disabilities  was 
too  narrow. 

Response:  A  change  has  been  made. 
While  integration  of  handicapped 
children  is  especially  prevalent  in  the 
area  of  learning  disabilities,  the 
commenter  makes  a  reasonable  point 
that  regular  teachers  need  to  serve  a 


wider  range  of  handicapped  children. 
The  language  of  the  priority  statement 
has  been  modified  to  emphasize 
learning  disabilities  but  permit 
consideration  of  other  handicapping 
conditions. 

Comment:  One  commenter  questioned 
the  Department's  authority  to  support 
training  of  regular  educational  personnel 
under  Section  632  of  the  Education  of 
the  Handicapped  Act,  and 
recommended  that  this  priority  be 
thoroughly  reviewed  to  ensure  that  it  is 
consistent  with  congressional 
intent  JZespoTise:  No  change  has  been 
made.  The  term  "teachers  of 
handicapped  children"  in  section  632,  as 
opposed  to  "special  education  teachers" 
in  section  631,  is  interpreted  to  include 
regular  teachers,  and  their  supervisors. 
Inasmuch  as  many  handicapped 
children  are  integrated  into  regular 
education  programs  for  at  least  part  of 
their  instruction,  many  regular  educators 
are  also  teachers  of  handicapped 
children. 

Comment:  One  commenter  suggested 
that  limited  available  funding  should  be 
directed  to  training  of  special 
educators — not  extended  to  an 
additional  priority  area.  Three 
additional  commenters  expressed 
^neral  support  of  this  position. 

Response:  No  change  has  been  made. 
The  Department  is  concerned  with  the 
appropriate  education  of  all 
handicapped  children,  not  just  those 
who  must  be  placed  in  special  education 
classes  with  special  education  teachers. 
Since  most  handicapped  children  are 
educated  in  regular  classes,  a  priority  in 
this  area  is  necessary  in  order  to 
address  the  needs  of  these  children. 

Comment:  One  commenter,  with 
general  support  of  three  additional 
commenters,  objected  to  the  limitation 
on  eligible  applicants  to  State 
educational  agencies. 

Response:  No  change  has  been  made. 
Training  of  regular  education  personnel 
is  not  authorized  except  under  section 
632.  Thus,  the  Department  cannot 
address  this  issue  without  the  State 
educational  agency  limitation.  In 
addition,  the  need  for  State-wide 
coordination  of  these  activities  requires 
central  involvement  of  the  State 
education  agency.  The  commenter 
should  note  that  States  are  permitted  to 
provide  this  training  either  directly  or 
through  grants  to  institutions  of  higher 
education. 

Comment-  One  commenter 
complained  that  the  priority  failed  to 
emphasize  the  importance  of 
interdisciplinary  approaches  to 
appropriate  programming. 

Response:  No  change  has  been  made. 
The  Secretary  agrees  with  the  point  that 


many  disciplines  confribute  to  optimal 
educational  programming  for 
handicapped  children.  As  stated,  the 
priority  does  not  exclude  projects  that 
would  involve  training  of  regular 
educators  as  part  of  an  interdisciplinary 
team.  We  do  not  believe  that  a  special 
emphasis  on  these  approaches  would 
contribute  significantly  toward 
clarifying  the  priority. 

Comment  One  commenter  suggested 
that  reference  to  children  who  have 
learning  problems  but  are  not 
handicapped  to  deleted  because  such 
children  do  not  fall  within  the  purview 
of  the  Education  of  the  Handicapped 
Act. 

Response:  No  change  has  been  made. 
The  reference  to  children  with  learning 
problems  does  not  extend  the  purview ' 
of  the  program.  This  reference  only 
indicates  possible  ancillary  benefits  of 
training  regular  educators.  This 
information  may  be  valuable  to 
potential  applicants  to  explain  the 
context  of  projects  under  this  priority. 
Therefore,  the  language  is  retained. 

(20  U.S.C.  1432) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.029;  Training  Personnel  for  the  Education 
of  the  Handicapped) 

Dated:  November  15, 1985. 
WiOiam  J.  Bennett, 
Secretary  of  Education. 
(FR  Doc.  85-27675  Filed  11-19-85: 8:45  am) 

BtLUNQ  COOE  4000-01-M 


National  Institute  of  Handicapped 
Research,  Funding  Priorities 

aoency:  Department  of  Education. 

ACTION:  Notice  of  proposed  funding 
priorities  for  research  fellowships  for 
fiscal  year  1986. 

SUamARY:  The  Secretary  of  Education 
proposes  funding  priorities  for  research 
fellowships  to  be  supported  by  the 
National  Institute  of  Handicapped 
Research  (NIHR)  in  fiscal  year  1986.  In 
the  past,  NIHR  has  funded  some 
fellowships  without  specifying  priority 
areas,  as  well  as  a  number  of 
fellowships  based  on  announced 
priorities.  The  regulations  provide  that 
the  Secretary  may  set  priorities  when 
there  are  critical  areas  to  be  addressed. 
The  Secretary  has  determined  that 
research  fellows  are  needed  in  the 
following  priority  areas:  utilization  of 
rehabilitation  technology;  rehabilitation 
research  training  and  utilization; 
medical  rehabilitation  finance  policy; 
rehabilitation  information  technology; 
rehabilitation  service  statistics;  and 
mental  retardation  research. 
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Authoritj'  for  the  fellowship  program 
of  NIHR  is  conlained  in  section  202(d)  of 
the  Rehabilitation  Act  of  1973,  as 
amended  by  Pub.  L.  9S^602-and  by  Pub. 
L.  98-221. 

date:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  tbe  proposed  priorities  on  or 
before  the  December  20, 1985. 
ADDRESSES:  All  written  comments  and 
suggesticms  should  tie  sent  to  Betty  ]o 
Beriand.  National  Institote  of 
Handicapped  Research.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
Room  307a  Mail  Stop  2305.  Washington, 
DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  ]o  Beriand,  Natitmal  Institute  of 
Handicapped  Research.  Telephone  (202) 
732-1139;  deaf  and  hearing  impaired 
individuals  jnay  call  (202)  732-1198  for 
TTY  services.  Requests  for  application 
forms  should  be  made  to  Rfaeabie 
Edwa.''ds,  National  Institute  of 
Handicapped  Research.  Telephone  (202) 
732-1200, 

SUPPI  fiMBTAWV  ■pimmation:  The 

purpose  of  this  program  is  to  build 
research  capacity  and  also  to  allow  the 
Secretary  to  obtain  the  benefits  of 
research  conducted  by  hi^ly  qualified 
individuals.  This  research  has  a  direct 
bearing  on  the  development  of 
programs,  methods,  procedures,  and 
devices  to  assist  in  the  provision  of 
rehabilitative  services  to  individuals. 

NIHR  fellowship  regulations  in  34  CFR 
Part  356,  (46  FR  45312.  September  10. 
1981.  as  amended  June  18. 1984  at  49  FR 
24978).  aothorize  tfie  Secretary  to 
establish  priorities  for  fellowships  by 
reserving  funds  to  support  fellowships  in 
particular  areas. 

NliiR  invites  public  comment  on  the 
merits  of  the  proposed  priorities,  both 
individually  and  collectively,  including 
suggested  modifications  to  the  proposed 
priorities.  Comments  can  include  factors 
which  support  the  importance  of  a 
priority  to  handicapped  individuals  and 
other  interested  parties. 

This  notice  does  not  solicit 
application  proposals  or  concept  papers. 
The  final  priorities  will  be  selected  on 
the  basis  of  public  comment,  the 
availabahty  of  funds,  and  any  other 
relevant  Departmental  considerations. 
These  final  priorrties  will  be  announced 
in  a  notice  published  in  the  Fedecal 
Register.  That  notice  will  also  solicit 
fellowship  applications  and  set  the 
closing  date. 

The  folla«ving  six  proposed  priorities 
represent  areas  in  which  NIHR  proposes 
to  support  research  and  related 
activities  tlwough  special  fellowships. 
The  pubbcation  of  these  proposed 
priorities  does  not  biml  the  United 


States  Department  of  Education  to  fund 
fellowships  in  any  or  all  of  these 
research  areas.  Fendiag  of  particular 
fellowships  depends  on  both  the 
availability  of  funds  and  on  responses  to 
this  notice. 

Proposed  Priorifies 

NIHR  proposes  to  accept  apphcations 
for  fellowships  in  the  following  priority 
areas  only: 

•  Fellow  in  Utilization  of 
IKehabilitatian  Technoiogy 

There  have  been  significant  advances 
in  Ae  development  of  technology  to 
enhance  communication,  mobihty, 
indqiendent  living,  employment,  and 
education  for  disabled  individuals. 
However,  there  are  indications  that 
many  disabled  individuals  are  not 
obtaining  the  twyimiinn  possible 
benefits  of  existing  technology  due  to 
deficits  in  Ae  systems  for  publicizing, 
distributing,  and  financing  rehabilitative 
technology,  aids,  and  devices,  and  in  the 
integration  of  technology  into  tbe  total 
rehabilitation  service  delivery  system. 

A  fellow  in  this  area  would — 

•  Review  the  various  fundiog 
resources  which  finance  the  purchase 
and  maintenance  of  technological 
devices  aa  well  as  the  support  services 
necessary  to  achieve  full  use  of 
technology  (indading  various  significant 
Federal,  State,  voluntary,  and  private 
funding  sources); 

•  Analyze  various  financing  options 
and  (he  ioDg-aod-short-tenn  cost 
imphcations  of  each; 

•  Analyze  the  tedmiques  and  effects 
of  publicizing  technological  devices  for 
rehabilitation;  and 

•  Review  the  freqnoicy  and  adequacy 
of  distribution  and  financing  of  varioss 
types  of  technology  and  determine 
whether  certain  categories  of  technology 
or  types  of  devices  require  special 
efforts  to  assure  more  adequate 
distribution  (e.g.,  so-^»lled  "orphan 
technologies"). 

•  Fellow  in  Rehabilitation  Research 
Training  and  Utilization. 

There  is  a  substantial  mass  of  new 
knowledge  in  the  area  of  rehabilitation 
regularly  generated  by  research  efforts, 
incbding  those  funded  by  NIHR  through 
the  Research  and  Training  Centers 
(RTCs)«nd  the  Rehabibtation 
Engineering  Centers  (RBCs).  However, 
prehminfiry  observations  suggest  that 
research  accomplishment  could  have 
more  impact  if  there  were  improved 
efforts  at  dissemination  of  information 
and  training  of  relevant  audiences  m  the 
utilization  of  research  results. 

A  fellow  in  this  area  would — 

•  Assess  the  "state-of-the-art"  in 
information  dissemination  in  the 
rehabilitation  research  field,  including  a 


survey  of  the  practices  and  products 
developed  for  information  dissemination 
in  tbe  RTCs  and  RECs  as  leaders  in  the 
rehabilitation  research  field; 

•  Review  current  training  programs 
desired  to  prepare  service  practitioners 
and  other  relevant  audiences  to  use  new 
knowledge  and  techniques  developed 
through  research;  such  a  review  would 
discover  the  types  of  audiences 
involved,  levels,  funding  sources,  length 
and  intensity  of  training,  and  the 
knowledge  bases  from  which  curricula 
are  developed; 

•  Assess  the  extent  of  collaboration 
among  various  training  providers,  such 
as  RTCs  and  RECs,  in  such  areas  as  the 
development  of  training  agenda, 
information  sharing,  and  shared 
curriculum  development;  and 

•  Develop  one  or  more  models  for 
improved  information  dissemination  and 
trainng  procedures  in  maior  research 
centers,  including  methods  of  staging, 
planning,  materials  development, 
audience  identification,  targeting 
audiences,  and  solf-assessment. 

•  FeJlow  in  Medical  RehabilitoUon 
Finance  Policy. 

Mechanisms  and  sources  of  payment 
for  restorative  rehabilitation  services  in 
this  country  are  diverse  and  complex. 
°  The  multiplicity  of  Federal  payment  and 
reimbursement  programs,  as  well  as 
statutory,  policy,  and  procedural 
variations  in  implementing  Federally- 
authorized  programs  at  the  State  and 
local  level  are  not  clearly  understood.  In 
addition,  there  are  State  and  private 
sector  sources  of  funding  for 
rehabilitation  ho^ital  and  restorative 
service,  bat  it  is  unclear  what  services 
are  covered,  who  pays  for  winch 
rehabibtation  services,  and  what 
mechanisms  of  pavmnent  are  used. 
Recent  developments  in  payment 
mechanisms  for  medical  services,  such 
as  the  emergence  of  health  maintenance 
organizations  (HMOs),  the  development 
of  Medicare's  Prospective  Payment 
System  (PPS),  and  the  continuing 
evolution  of  Preferred  Provider 
Organizations  and  other  competition- 
promoting  service  financing  strategies 
seems  to  be  fostering  the  proliferation  of 
medical  rehabilitation  facilities.  Some 
suggest  that  this  apparent  trend  is  due  to 
the  temporary  exclusion  of  medical 
rehabilitation  services  from  Medicare's 
PPS  and  its  cost  reduction  implications. 
This  phenomenon,  however,  is  not  well- 
documented  or  well-explained,  nor  are 
the  implications  clear  for  the  availability 
and  quality  of  services.  The 
rehabilitation  community  should  be 
developing  new  models  for  the 
deployment  of  funds  for  rehabilitative 
services  and  also  defining  policy  issues 


in  wMdra  better nrnteistainffngig 
neeoOua 
A  fdfewtnlliM  mnmwmdd— 

•  Identify  and  aaaMffPadar^  and 
State  sources  of  payment  aod. 
reimbursement  for  medical 
rehabilitation  faciKtiesand  services,, 
and  describe  the  major  private  sector 
sources  ot  payment  and  reimbursemsnt 
for  reflrtorative  rebalinitfftiDn  serrices, 
including  private  heattk  insurance, 
vohmtary  agencies,  and  corporate  seff 
insuraace;  and 

•  Deieluy  uiiv  or  inuiviiiLuJiiFs  for 
planning  forthe  most  effectrve  use  of 
funds* tnrongh  ctnrent  sources  forthe 
purchase  of  medlcirf  rehabflilation 
services. 

•  Fefforr  in  R^abfrFftatkm 
Irtfarmatkm  Techtwiogy. 

In  reewrt  years  tiwrgfMs  been  » 
proWeTHtJwi  of  nevt^  tethiologieg  to 
support  rapk)  a«d  efffaieut  exchange  cf 
infemiatim  ani  consnwRcatkm  antemg 
geographieaH  jr  anrf  a<kHini»(f  Btrv«)f 
diverse  agencies.  N^w  technefogies 
inctade  oonifNiterst  efactponfe  nratf, 
teleconfevencingt  database  systems, 
computer- assisted  trmnkig  prvgnns,  and 
compvterized  assessment  systems. 
Preliminary  observation  suggests  that 
there  ere  vasit  differences  ia  the  extenl 
to  which  State  rehabilitation  agencies 
uaderstand  and  use  these  teehnohjgiea 
to  support  both  management  and  serrtce 
activities,  ineiudmgre^abiI>tation 
counseling,  fMiniRg,  resec^ch, 
infill  iiwlfon  skaring,  assessment,  jot> 
placement,  and  msnsgentent  systems. 

A  fcUow  in  this  area  \vot>)d — 

•  Review  the  use  of  iaforncatioir 
techaortogies  m  State  rehabiUtatioa 
agencies  and  NIH8  gnuilees; 

■  Determine  the  patterns,  frequency, 
ifnd  formats  oi  infonzra  tioD  needed  by 
State  agency  personnel  and  NUfll 
grantee  to  facilitate  Ike  perfomance  of 
their  tasks; 

•  Develop'  a  modri  to  assess  the  cost- 
etTectivene^  of  these  technok>gies  is 
State  rciiafailftatiott  agencies  and  NIHR 
grantees;  and 

»  Propoae  new  methods  ta  increase  or 
reftae  the  voiome  of  use&i  iDfutnatkiD 
wiucb  can  be  exefaasged  anmng  Stale 
agencu33.  and  between  Stale  agencies 
and  LnfarnnaftioB  pitnridcrs.  sv^  as 
NIMi-graalees.  auid  methods  by  which 
autociated  (KograaM  can  be  used  by  tt» 
rehabilitation  mwiii  liii  Tii  iiapiuwa- 
"hand-on"  serivces. 

•  Fellow  in  RehabiHtatiart  Service 
Stati&tics. 

Ttmie  are  not  acfeqiraf  e  data  about  tfie 
volmne  arrd  type  of  refrabiTftatron 
serhrcs  typicaify  required  for  inpatient 
restoretfon  antJ  reiidbtfltci  rion  for 
indi viduwfs  wftfr  (ffsabrfnTeM  other  tfran 
spinal  cord  injury.  Such  data  would  be 
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valuable  in  pfanning  tile  deployment  of 
resDurces  to  study,  understand,  and 
improve  rehabilitation  processes  for 
inuivifnisis  ivKlrtnese  dnstiratfm 
A  fftirs^p  nr  cffis  ate9  i^snic^~* 

•  Bva  hrare  data  front  TeBBWirtBtfon 
hospitals,  rebabihtaffoRtmHs'in  genera) 
hospitals,  aadsecoadafy  sources  each 
as  prior  studies; 

•  Amaatfae  adeq— cy  of  dlsaMity 
categosie»«Bad,  andlbeade^iMcjF  of 
data  «■  knglii  oi  rt^^  cosli^  and  oHwf 
elements; 

•  Revinepncrstedies  of  these  «e«es 

availability  oi  data  and  access  to  dats 
soanca^  and  ftnhqgs; 

•  Discus*  the  Cteuture  and  trosda  in 
duration  aaod  cost  of  tieatment  and  other 
relatioasfa^evidefit  in  tfacdata; 

•  na>ftrmiBean^}rasi  iihiiiii  can  be 
conducted  to  yiekl  raiomatian  od 
senrtee  delivery  patterns  aad  ooBle  as 
related  todtagnMtic  categpnes;  and 

•  PffOfwseDHNlebiorfataBecottBctiaB 
and.Qoii«diB&tion  of  data  or 
rehafa^tarkion  service  nsits. 

•  FeUsw  In  Mental  Retardation 
Reseasch 

la  the  paat  decade  there  have  been 
major  improvemeals  in  the  range  ol 
opportkHiitie*«vaiiabie  to  mentally 
retarded  individuals.  PtebmiQary 
observotioBs  indicate  that  these 
developraeEits  have  resulted  at  least  in 
part  fronadvaB«es4B  knowledge  m 
severai  areaK  techntqaes  of 
habilitatvon/cehabihtayoB  to  enhance 
learning,  aad  improve  behavior  in 
individuals;  inforoutioB  to  improve 
service  delivery  nffichaaiunaaRd. 
patterns;  aad  information  leadii^  to 
policy  adjustments  such  as 
deinstftwtionaffzatioiT  and 
mains  tceaming.  NIUR  is  interestad  ia 
facilitating  the  development  of  new 
knowledge  to  support  further  expansion 
of  options  and  achievements  in 
habiKtation/rehabilitatioQ  for  mentally 
retarded  individuaki.  However,  fiiluie 
planning  must  be  based  on  alhorough 
understanding  of  current  knowledge  in 
rehabilitation  techniques,  aarviee 
delivery  models,  and  policy 
considerations. 

A  fellow  in  this  area  would — 

•  Review  the  state-of-the-art  in 
research  in  areas  of  mental  reiardation 
related  to  techniques  of  rehabilitation 
intervention;  elective  patterns  of 
servfce  delivery;  and  policy  options; 

■  Assess  the  knowledge  needs  to 
effect  furAer  improvemenls  in 
opportunities  Cor  this  disabiHty  category; 

•  Assess  the  adequacy  of  tte  current 
state  of  research  methodology  and  other 
resources  to  undertake  improvements  in 
the  knowledge  base;  and 
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•  Soggest'a  reseach  agenda  for  the 
next  five  years,  inclnding  options  for 

Invitation  to  Comment 

laiMcatud  pttsons  ase  iarsited  to 
submit caaoBsirts and iiiiwsiii  lahilions 
regMinqgiMBe  pnontrsa^  Vnttten 
comments  andteoomoMBdateos  maj 
be  sent  ta  the  addtear  given  at  the 
begunngof  tfaiadaGaaea^  Att 
cooHKOts  received  on  or  before 
December  7B,  ISS5  will  be  consi  dered 
befosa  the  Secceiaty^  isauea  final 
pnorities.  All  coBunents  sabautted  in 
response  to  these  proposed  priorities 
wilTlie  available  for  public  iospectioo 
daring  and  after  the  comment  period  in 
Room  3070.  Mary  E.  Swit2er  Building, 
330  C  Street  SW.,  Washington.  DC 
between  the  hours  of  ff:30  a.m.  and  4i)0 
p.m.,  Mooday  through  Friday  of  each 
weekexcept  Peder^  holidays. 

(20  U.S.C  7«ia.  Tee) 

(CatalBg  of  FecfeTB)  DooMstic  AsEWtamar  N». 
84433.  National  Institote  of  tiaadicappcd 
Research) 

Dated:  ^kMre■bn-l&  19K. 
WUfiain  \.  Ifeuuelt, 

Secretary  of  Education. 

[FR  Doc.  85-27641  Filed  11-19-85;  8:45  amj 
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Special  Projects  and  Oamoostrationa 
for  PtuvtilTiiy  Vocatfonat  ffefiabRftatfon 
Sei  vfbv&  to  Severely  Obabfed 
Indhrfdostv 

agency:  Department  of  Education. 

action:  Notice  of  proposed  funding 
priorities  for  Fiscal  Year  1986. 

SURnMRYt  The  Secretary  proposes 
annua!  funding  priorities  for  grants  for 
Special  Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
Services  to  Severely  Disabled 
Individuals.  The  Secretary  proposes  four 
priorities  to  direct  funds  to  the  areas  of 
greatest  need  during  Fiscal  Year  1986. 
The  proposed  priontes  would  support 
apph'cations  whkh  propose  to;  (al 
Inchide  effective  strategies  to  support 
transition  from  school  to  work  for 
persons  with  severe  learning 
disabilities,  CbJ  demonstrate  the  best 
practices  known  today  ta  osunjti- 
barriers  to  employmenl  of  persons  with 
traumatic  head  fa|uries.  (c)  demonstrate 
alternative  employraent  oppertmuties 
for  individuals  who  have  been  in 
sheltered  eoqjloyment  three  or  mos 
years,  and  Cd)  emphasize  the  matching, 
of  the  abilities  of  handicapped  workers 
with  neuro-muscular  dTsabiFFties  with 
jobs  requiring  minimal  or  no  motor 
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skills.  These  priorites  will  ensure  wide 
and  effective  use  of  program  funds. 

DATES:  Comments  must  be  received  on 
or  before  Oecemt>er  20, 1985. 

AOORESSCS:  All  written  comments  and 
suggestions  should  be  sent  to  Dr.  James 
W.  Moss,  Associate  Commissioner, 
Rehabilitation  Services  Administration, 
Office  of  Special  Education  and 
Rehabilitative  Services,  Room  3030, 
jMary  E.  Switzer  Building,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
MS  3212.  Washington,  D.C.  20202. 

FOR  FURTNEII  INFORMATION  CONTACT: 

Robert  Jones,  Telephone:  (202)  732-1345. 
SUPPLEMENTARY  INFORMATION:  Grants 
for  Special  Projects  and  Demonstrations 
for  Providing  Vocational  Rehabilitation 
Services  to  Severly  Disabled  Individuals 
are  authorized  by  Section  311(a)(1)  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  777a(a)(l)).  Program 
regulations  are  established  at  34  CFR 
Part  373.  The  purpose  of  the  Special 
Projects  and  Demonstrations  for  the 
Severly  Disabled  program  is  to  establish 
programs  which  hold  promise  of 
expanding  or  improving  vocational 
rehabilitation  and  other  rehabilitation 
services  to  disabled  persons  (especially 
those  with  the  most  severe  disabihties), 
irrespective  of  age  or  vocational 
potential. 

Eligible  Applicants 

States  and  public  or  other  nonprofit 
agencies  and  organizations  are  eligible 
to  apply  for  grants  under  this  program. 
Applicants  may  apply  for  project 
support  for  up  to  36  months. 

Funds  Available 

Although  final  action  on  the  Fiscal 
Year  1986  appropriation  has  not  as  yet 
been  taken,  the  Department  requested 
$91,635,000  for  this  program  in  Fiscal 
Year  1986  (excluding  spinal  cord  injury 
projects).  Of  this  amount,  it  is  estimated 
that  $2,900,000  will  be  available  for  new 
projects  in  Fiscal  Year  1986.  to  be 
divided  equally  among  four  priority 
categories  and  a  fifth  category  for 
applications  for  other  severely  disabled 
projects  which  do  not  fall  under  any  of 
the  four  priorities.  An  estimated  25  new 
projects  will  be  awarded  at  an  average 
project  award  of  about  $115,000. 

Proposed  Priorities 

in  accordance  with  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFTl 
75.105(c)(3),  the  Secretary  proposes  to 
give  absolute  preference  as  described  in 
the  subsequent  subsection  entitled, 
"Projects  to  be  Funded,"  to  applications 


submitted  in  Fiscal  Year  1986  in 
response  to  one  of  several  priorities  to 
be  established. 

Ail  applications  will  be  evaluated 
according  to  criteria  which  appear  in 
program  regulations  at  34  CFR  373.30. 
Proposed  priorites  are: 

Priority  1:  Learning  Disabled 

Projects  supported  under  this  priority 
must  include  effective  strategies  to 
support  transition  from  school  to  work 
for  persons  with  severe  learning 
disabilities.  The  Special  Projects 
Program  of  the  rehabilitation  Services 
Administration  has  previously 
supported  demonstrations  in  the  area  of 
learning  disability.  The  National 
Institute  of  Handicapped  Research 
currently  supports  a  Research  and 
Training  Center  with  a  focus  on  learning 
disabilities  plus  occasional  field 
initiated  research  projects  in  this  same 
area.  As  a  result,  there  should  be  an 
adequate  research  and  demonstration 
base  for  the  generation  of  new  program 
approaches  that  will  lead  to  successful 
employment  of  individuals  with  severe 
learning  disabilities.  The  intent  of  this 
priority  is  to  solicit  applications  which 
propose  projects  that  would  provide 
practical  field  testing  of  new  methods 
coming  from  research  and 
demonstrations  and  disseminate  tested 
training  and  placement  practices  to 
encourage  their  adoption  by  others. 
Since  time  lost  between  leaving  school 
and  entering  employment  can  be 
detrimental  to  disabled  individuals,  it  is 
particulary  important  that  proposed 
projects  focus  on  individuals  recently 
completing  their  formal  education. 

Priority  2:  Traumatic  Head  Injuries 

Persons  who  suffer  traumatic  head 
injuries  often  have  severe  problems 
obtaining  and  maintaining  employment. 
According  to  information  released  by 
the  National  Institute  of  Handicapped 
Research,  from  400,000  to  600,000 
persons  each  year  suffer  severe 
traumatic  head  injury.  Of  these,  from 
30,000  to  50,000  per  year  are  left  with 
disabilities  so  severe  as  to  preclude 
return  to  a  normal  life.  Although  such 
indiviudals  may  vary  significantly  in  the 
manifestation  of  their  disability,  they 
frequently  have  severe  learning 
impairmants  coupled  with  loss  of  short 
term  memory  and  limited  attention  span. 
The  intent  of  this  priority  is  to  solicit 
applications  which  propose  projects  that 
would  demonstrate  the  best  practices 
known  today  to  overcome  these  barriers 
to  employment  and,  in  so  doing,  would 
document  those  approaches  which 


appear  to  work  best  with  individuals 
with  various  behavioral  characteristics. 

Priority  3:  Alternatives  to  Restricted, 
Segregated  Employment 

In  most  states  there  are  severely 
disabled  individuals  in  shelterd 
employment  who  have  been  there  for 
many  years  because  this  was  the  only 
work  opportunity  available  to  them. 
Often  these  individuals  have  been 
institutionalized  for  some  period  of  their 
lives,  and  therefore,  this  is  the  only 
work  experience  they  have  had.  The 
purpose  of  this  priority  is  to  solicit 
applications  which  will  demonstrate 
alternative  employment  opportunities 
for  individuals  who  have  been  in 
sheltered  employment  three  years  or 
more,  but  who  can  become  productive  in 
less  restrictive  and  less  segregated 
environments  if  given  the  opportunity. 
Applicants  may  elect  to  demonstrate 
innovative  employment  models  or  base 
their  proposed  programs  on  knowledge 
already  available  in  the  areas  of 
transitional  or  supported  employment. 
Applications  submitted  under  this 
priority  must  be  designed  to  be  more 
cost  effective  than  continued  sheltered 
employment. 

Priority  4:  Neuro-Muscular  Disabilities 

A  continuing  concern  of  the  Secretary 
is  the  insufficient  number  of  competitive 
employment  opportunities  for 
handicapped  individuals  whose 
disabilities  cause  severe  motor  control 
problems.  While  motor  skills  are 
essential  in  some  occupations,  there  are 
other  occupations  which  can  be 
managed  without  motor  skills  or  where 
the  need  for  such  skills  can  be 
minimized.  Applications  are  solicited 
under  this  priority  which  will  emphasize 
the  matching  of  handicapped  workers's 
abilities  with  jobs  requiring  minimal  or 
no  motor  skills.  Applicants  must 
propose  a  program  that  includes 
vocational  evaluation;  counseling; 
guidance;  training,  if  needed,  by  the 
project  or  other  community  resources; 
placement:  and  follow  along  services  as 
needed.  In  addition,  it  is  critical  that  the 
applicant  include  strategies  for  outreach 
to  potential  employers,  providing  them 
with  informational  and  educational 
assistance,  and  identifying  employment 
opporunities  for  disabled  individuals 
participating  in  the  program. 

Projects  To  Be  Funded 

Applications  for  new  projects  under 
this  program  will  be  awarded  funds  in 
Fiscal  Year  1986  to  the  extent  available 
for  each  of  the  categories  listed  below, 
as  follows:  Awards  under  priority  1 
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to  ZOajtettha  jaoney-awaiiablB  Jornew 
provecis;  Awanb.  uwle^  pnoiily  2. 
(Ttatuaaiic  Headinjured^  wiU.  bft  made 
for  H|ito.20%  ol  the  nuuaey  available  for 
new  projacU;  Awaidfr  uodar  pnoKUy  3 
(Alteraatives  toRearieted.  Sae^^ted 
Employment^  wiU  be  atadefor  up  to209fr 
of  tbatnonay  avatabte  fet  new  pM^eets; 
Awanla  under  paicrky  44Neuta- 
Muscular.Diaabilitiea^  vfik  bejaade  fd* 
up  to  aOM  ef  tKeaiMwy  avmhible  for 
new  pMieets;  and  A%vanls  for  oAnr 
severely  ditafakd  froiecte  wMdi  ds  boI 
fall  DMfeff  aayailhefaTpriaritferwil 
bff  made  for  op  to  2aK  of  tha  anney 
avahaMtrfioanaw  pnfaet& 

Each  applTcant  wlQ  be  respoRsible  foi 
de&ignatfnfttfie  priority  categiBKy  that 
appfiet  to  the  project  If  more  than  one 
priority  applies,  tha  applicaol  i&  to 
choosQ  thie  priodty  it  considcres  most 
suitable.  Should  the  Department 
determine  that  the  priority  category 
designated  by  the  applicant  is 
inappropriate,  the  applioaat  will  be 
contented.  In  the  event  these  is  an 
insuflicieat  number  of  successlui  project 
applicatJODs  to  maiLe.  up  the  20%.  of 
available  fujuU  to  be  awarded  ia  the 
specific  pcioEity  category,  the  balanee  oi 
aveiUible  fuBd»  for  the  prJorLty  cateigCNry 
will  be  applied  equeily  to  the  other 
categories. 

Invitallo»To€ai 
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hrtefestetf  persons  are  inrtted  to 
submit  cumiHontv  atrl  refcmnmendatfuiw 
regaraiag  the  proposed  priorities. 
Wrftten  coimitents  and 
recommeTtdatTons  sent  to  the  adtfress 
given  at  the  beginning  of  this  document 
vrifi  bp  considered  before  the.  Secretary 
issues  fraaf  prioritfes.  AH  comments 
submitted  ia  response  to  these  proposed 
priorities  wilT  be  available  for  pubUc 
inspection,  during, and  after  the 
comment  period,  in  Room  3030  Switzer 
Building,  330  C  Street,  SW.,  Washington. 
D.C.  between  the  Lours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  througlkFriday  of 
each  week  except  Fedetal  holidays. 
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AOBNCi^'EciJiiuiiiic  Regalaluiy 
AufRtrnstrstion',  OOE. 

action:  Notice  Jif  Application  to  Impart 
Natural  Gas  From  Canada. 


suMMMKr:  The  Eoonemic  Regplatory 
AdministrBtfon  (ERA)  of  the  Department 
of  Energy  (DOEJ  gives  notice  of  receipt 
on  October  2;  1985,  of  an  application 
from  PffiSPSuppIy  Corp.  tSupcoJra 
corporation  whotly.awned  in  equal 
shares  by  Afgonquin  Gas  Transmission 
Company  CAIgonquin].  Texas  Eaatern 
Transmission  Cosporation  (Texas 
Eastern],  and  Transcontmentat  Gas  Pipe 
Line  Corporation  (Transco),  to  import 
appcoxinutely  162,000  Mcf  of  Canadian 
natural  gas  per  day  from  the  offshore 
Venture  project  area  In  (be  vicinity  of 
Sabfe  Island.  Nova  Scotia-  The  imported 
volumes  are  to  be  purchased  from  Petro- 
Canada  lac.  (Petro-Canada),  Texaco 
Canada  Resources  lid.  (Texaco),  and 
Nova  Scotia  Resources  CVenlures) 
Limited  (NSRVL]  in  amounts,  of 
approximately  9O.Q0a  4ZXIQ0  and  304)00 
Mcf  per  day,  respective^,  ovei  a  period 
of  20  years  begiDniii^on  the  date  of  first 
reg^l^  delivery.  The  gas  imported  for 
Supco's  account  will  be  resold 
immediately  to  pip^iinyt  aad  distributor 
custoaiers  located  in  the  ILS.  Nocthea&t 
and  MidrAtlantic  regioas.  it  is  now 
anticipated  that  facilities  will  be  ready 
for  testing  during  a  run-in  period 
coramenshig  on  May  1. 199& 

The  applicatiea  waa  f^ed  vwth  the 
ERA  pursueat  ta  section  3  of  the  Natural 
Gas  Act  aad  DOB  Dele«ption  Ordet  No. 
0204-411.  I^olests;  rat^ioas  to  iirtervene 
or  notices  of  utterveotioB,  and  written 
coBBaents  are:  invited. 

DATCEProleiU,  motions  to  intervene  or 
notices  of  interverHion,  as  appKcabie, 
and  wiitte*!  cammcntaaie  to  be  filed  no 
later  than4.'39p.n.  tm  Deceniber  20, 
1985. 

FOR  FURTHtR  HW-OHMA I  lOW  CONTXCT 

Robert  M.  Stronach  (Natural  Gas 
Division,  Office  of  Furia  ftasramsl, 
F^onomic  Rentlatoiy  AdiBuuetcatioa, 
Focreatal  Building.  Room  GA  OBft, 
lOOa  IndapendoBoe  Avenue,  S  W„ 
Washinptoa,  Da20&Wk  (a62MS2-«l22 

Diane  J.  Stebb»|0<ice  ei  Gaoatal 
Couaaai  Nalani  Gaa  aadMioBal 
Laasiaglul 


IndepapdeBce  ATanae.  SW.. 
Weiiaatlon,  DC2BBB5,  (2Bg^  252-«e7 
SUPPLEMWTAIM  IN^IWa  I  Will.  The 

Venture  project  ariia  prodooers,  made 
up  of  tfie  three  Supco  suppheis.  Petro- 
Canada,  Texaco,  and  NSRVL,  phs 
Canterra  Energy  Ltd.  (Canterra)  and 
MiabftOSt  Canada  lid.  (Meb^, 
dewebped  the  offchore  Vfeatare  area  m 
the  i^cmity  of  SaMe  Isfaiid,  Nora  Scotia. 
The  Venture  area  haa  cwrently 
esthnated  reeoveraUereaerves  of 
approxinatety  2.17  triflkmcebre  feet  of 
natural  gas  and  antfcrptfed  total 
average  datly  deh'vetabitfty  of  natural 
gas  for  export  of  3Bi>,0iO  KM.  The  three 
Sapco  snppHers-have'a  54  percent 
interest  in^e  pwiyett  vrhteh  entitles 
them  to  export  l^.^OOMcf  of  CanacKan 
natup^  9aa  per  day,  while  Carrterra  has 
a  2  percefrt  interest  and  Mebii  a  44 
percent  interest,  equal  to  export 
entittementaof  0v96O  and  1324)80  Mcf 
per  day,  respectively. 

Supco's  applRatien  contained  copies 
of  nataral  gas  sales  agreements  witft 
Petro-Canada  and  NSRVL  for  the 
importation  of  a  total  of  120,009  Mcf  per 
day,  90i)OQ  from  Petro-Canada  aa6 
30,900  front  NSRVL,  ami  stated  that  it  is 
in  the  process  of  fmaKzing  a  similar 
agreement  vrith  Teiraco  for  an 
additional  424)06  Mcf  per  day.  Bach 
agreement  allows  Sapco  to  purchase 
additional  daily  qaantrties  that  may  be 
availaUe,  but  tiie  suppliers  aierrot 
required  to  deliver  gas  in  excess  of  115 
percent  ofSupco's^then-effective  daily 
corrtract  levete.  Deliveries  to  Snpco  are 
expected  to  start  on  May  1, 19S0,  ^  die 
beginning  of  the  ren-in  period,  and  to 
continue  for  a  ZO-yeer  period  fiom  the 
date  of  first  regalar  delivery. 

The  agreements  with  the  stippliers 
provide  that  the  annnal  volumes  of 
imported  gas  be  spirt  m  equal  shares 
between  the  pipeline  compames  which 
own  Supco  (A^^onquin,  Teiras  Eastern, 
arjd  Transco)  and  tfistribotion 
companies  in  the  Northeastern  and  Mid- 
Atlantic  states;  The  annual  towtr a<,t 
quantity  is  cmrently  estimated  to  be 
approKJmately  4ff  Etcf,  and  50  percent  of 
this  virfume  woald  be  available  to  the- 
distribotor  costomers  on  a  firm  basis  to 
meet  winter  market  demand,  with  90 
percent  available  to  the  Sapco  owr»ers 
as  alternate  gas  st^ipHers  during 
summer  manfha  when  distributor 
customers  may  not  be  purchasing  any  or 
all  of  the  ioaport  q«antitie»  The 
distributor  custuiBeis  are  not  identified 
and  Sapoo^s  appKestfon  does  not 
incficate  that  aoy  contiaetahave  been 
signed  widiAeae  prospective 
cartooKts.  Hie  contracta  also  oowtain 

Supco  to  talirSipBfcaiit  of  the  daiij^ 
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contract  quantity  during  the  months  of 
October  through  April  and  50  percent  of 
the  daily  contract  quantity,  on  an 
average  daily  basis,  each  month  during 
May  through  September  in  order  to 
ensure  efficient  operation  of  the 
suppliers'  gas  processing  plant. 

The  agreements  with  its  suppliers  also 
provide  that  Supco  shall  take  or  pay  for 
at  least  70  percent  of  the  annual  contract 
quantity  allocated  to  pipelines  and  90 
percent  of  the  annual  contract  quantity 
allocated  to  distributors.  If  in  any 
contract  year  Supco  has  paid  for  gas  not 
taken,  the  make-up  provisions  allow  it 
to  take  such  gas  during  the  next  four 
contract  years  if  the  annual  take-or-pay 
volume  of  gas  has  been  met  for  that 
particular  contract  year.  If  Supco  has 
been  unable  to  make  up  all  gas  paid  for 
but  not  taken  during  the  four  contract 
years  prior  to  expiration  of  the  20-year 
term,  the  agreements  are  to  be  extended 
for  one  year  to  enable  it  to  recover  the 
remaining  unrecovered  gas.  At  the  end 
of  the  one-year  extension,  Supco  will 
receive  a  refund  equal  to  the  money 
paid  for  unrecovered  gas,  if  any,  less  the 
price  of  gas  made  available  to  Supco 
during  the  extension  period  but  which  it 
refused  to  take.  The  contracts  establish 
adjustable  pricing  provisions  with  a 
single  commodity  price.  Separate  initial 
base  prices  at  the  U.S.-Canada  border 
are  established  for  pipeline  gas  and 
distributor  gas  which  are  to  be  adjusted 
monthly  by  pricing  formulae  in 
accordance  with  changes  in  the  price  of 
competitive  fuel  oils  in  the  areas  where 
the  gas  will  be  consumed.  The  initial 
base  prices,  determined  in  late  1983  and 
eariy  1984,  were  $3.30  (U.S.)  per  MMBtu 
for  pipeline  gas  and  $4.74  (U.S.)  per 
MMBtu  for  pipeline  gas  and  $4.74  (U.S.) 
per  MMBtu  for  distributor  gas.  For 
September  1985,  the  adjusted  price  was 
$2.89  per  MMBtu  for  pipeline  gas  and 
$4.33  per  MMBtu  for  distributor  gas, 
resulting  in  an  average  price  of  $3.61  per 
MMBtu  if  pipelines  and  distributors  take 
the  same  quantity.  Supco  or  the 
suppliers  may  request  that  the  pricing 
methodology.be  renegotiated  at  any 
time  during  the  term  of  the  agreement, 
but  not  more  than  once  a  year,  if  the 
prices  are  not  competitive  in  the 
markets  served. 

Supco  will  not  own  or  operate  any 
natural  gas  facilities  to  import  the 
Canadian  gas.  The  gas  delivered  by  the 
suppliers  will  be  received  by  the  New 
England  States  Pipeline  Company 
(NESP)  for  Supco's  account.  NESP  is  a 
general  partnership  comprised  of  ACT 
Gateway  Corp.,  A.G.  New  England 
States  Inc..  Texas  Eastern  New  England. 
Inc.  and  Transco-New  England  Pipeline 
Company  which  are  affiliates  of 


Algonquin,  NOVA,  an  Alberta 
corporation,  Texas  Eastern,  and 
Transco,  respectively.  NESP  will 
construct  and  operate  the  pipeline 
facilities  from  the  U.S.-Canada  border  at 
Calais,  Maine,  to  a  proposed  point  of 
interconnection  with  existing  facilities 
of  Algonquin  in  Massachusetts.  Supco 
states  that  the  potential  environmental 
impact  of  the  proposed  NESP  facilities 
will  be  evaluated  when  an  application  is 
filed  with  the  FERC  seeking 
authorization  to  construct  and  operate 
those  facilities. 

In  support  of  its  application.  Supco 
states  that  natural  gas  from  the  Venture 
project  area  represents  a  secure, 
reliable,  long-term  source  of  supply  that 
will  offset  an  anticipated  decline  in 
domestic  production  from  committed 
reserves.  Supco  anticipates  that  gas 
purchased  by  distributor  customers  will 
be  resold  as  high  priority,  winter 
service,  and  proposes  that  these 
customers,  up  to  their  aimual  contract 
quantity,  will  have  first  call  on 
deliveries  of  imported  gas  any  day  of  the 
year.  Supco  states  that  the  price  of 
Canadian  supplies  will  be  competitive 
with  alternative  energy  supplies  and 
will  remain  responsive  to  changes  in 
market  conditions  throughout  the  term 
of  the  agreements  with  its  suppliers. 
Moreover,  Supco  states  that  the 
agreements  vvill  provide  the  needed 
flexibility  to  meet  the  daily  and 
seasonal  demand  for  natural  gas  in  the 
Northeastern  and  Mid-Atlantic  states, 
that  there  is  a  demonstrated  need  for  the 
proposed  import  of  Canadian  gas  on  a 
long-term  basis,  and  that  the  Venture 
project  area  gas  represents  a  significant 
new  source  which  will  be  available  to 
meet  this  need. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest. 
Parties  that  may  oppose  this  application 
should  address  in  their  comments  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arangement  bear  the  burden  of 
overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  invervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  perosn 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 


however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  niing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration.  Room  GA-076.  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585. 
They  must  be  filed  no  later  than  4:30 
p.m..  December  20. 1985. 

A  decision  will  be  made  on  the  basis 
of  the  information  now  in  the  record 
supplemented  by  comments  filed  in 
response  to  this  notice.  Additional 
procedures  will  be  used  as  necessary  to 
achieve  a  complete  understanding  of  the 
facts  and  issues.  A  party  seeking 
intervention  may  request  that  additional 
procedures  be  provided,  such  as 
additional  written  comments,  an  oral 
presentation,  conference  or  a  trial-type 
hearing.  Any  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Supco's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
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Issued  in  Washington,  DC,  on  December  8. 
1985. 

Robert  L  Davies, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
(FR  Doc.  85-27708  Filed  11-19-85;  8:45  am] 

BILUNO  CODE  S4S0-01-M 


Energy  Information  Administration 

Proposed  Form  EIA-846, 
Manufacturing  Energy  Consumption 
Survey 

AQEMCY:  Office  of  Energy  Markets  and 
End  Use,  Energy  Information 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  intent  to  conduct  a 
pilot  test. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  has  received  clearance 
from  the  Office  of  Management  and 
Budget  (OMB)  to  conduct  a  pilot  test  of 
Form  EIA-648,  the  manufacturing 
Energy  Consumption  Survey  (MECS). 
The  pilot  test  will  be  conducted  with  a 
sample  of  approximately  100 
manufacturing  establishments.  The 
questionnaires  will  be  mailed  to  the 
selected  establishments  by  no  later  than 
November  18. 1985.  A  copy  of  the 
revised  data  collection  form  and 
instructions  are  presented  in  this  notice 
(copy  reproduced  following  this  notice). 
These  materials  have  been  revised  in 
accordance  with  comments  received 
from  OMB. 

FOR  FURTHER  INFORMATION  CONTACT 

John  L.  Preston  (202)  252-1128.  Office  of 
Energy  Markets  and  End  Use.  Energy 
Information  Administration,  EI-652. 
Room  lF-093,  Mail  Stop  lH-053.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
SUPM.EMENTARY  INFORMATION:  On 
October  18. 1985,  the  EIA  received 
approval  fix)m  OMB  to  conduct  a  pilot 
test  of  the  MECS.  Form  EIA-846  and 
instructions.  The  purpose  of  this  pilot 
test  is  to  determine  whether  the 
questionnaire  and  instructions  are 
complete  and  understandable  to 
potential  respondents  prior  to 
conducting  a  full-scale  survey  in  1986. 
The  questionnaire  and  instructions  to  be 
tested  are  identical  to  those  which  are 
being  considered  for  the  full-scale 
survey  except  that  the  pilot  survey  will 
collect  data  for  calendar  year  1964  and 
the  full-scale  survey  will  collect  data  for 
1985.  The  full-scale  survey  proposal  will 
require  a  separate  clearance  from  OMB. 
The  pilot  survey  will  be  conducted  for 
EIA  by  the  Survey  Research  Laboratory 
(SRL)  of  the  University  of  Illinois.  The 


forms  will  be  mailed  to  a  sample  of  100 
manufacturing  establishments  (or  their 
corporate  headquarters)  on  or  before 
November  18, 1985.  Participation  in  this 
pilot  survey  is  mandatory  for  the 
selected  establishments.  The 
questionnaires  are  to  be  returned  to  SRL 
postmarked  no  later  than  December  18, 
1985.  All  respondents  will  be  debriefed 
on  methodological  isues. 

The  resulting  data  will  be  used  only 
for  testing  purposes  and.  for  that  reason, 
the  EIA  has  developed  a  special 
masking  procedure  to  assure 
confidentiality  of  the  pilot  study  data. 

Respondents  will  be  permitted  to 
multiply  or  divide  each  submitted  value 
by  a  uniform  factor  known  only  to  them. 
This  procedure  will  disguise  the  true 
values  while  allowing  respondents  to 
the  pilot  survey  to  logically  work 
through  the  questionnaire.  In  addition  to 
these  procedures,  respondents,  if  they 
wish,  also  may  elect  to  claim  exemption 
from  public  disclosoure  under  the 
Freedom  of  Information  Act  in 
accordance  with  the  instructions 
provided  on  the  first  page  of  the 
questionnaire. 

Issued  in  Washington,  DC,  November  8, 
1985. 
Dr.  H.  A.  Merkletn, 

Administrator,  Energy  Information 
Administration. 

Provisions  for  Confidentiality 

Because  this  is  a  pilot  survey,  the 
results  will  be  used  only  to  determine 
whether  the  questionnaire  and 
instructions  are  understandable  to  the 
respondent.  It  is  only  necessary  that  you 
work  through  the  questionnaire  using 
data  which  are  internally  consistent. 
True  consumption  data  are  not 
necessary  for  this  pilot  test  Therefore, 
in  order  to  keep  your  energy  data 
confidential,  you  are  permitted  to 
disguise  them  by  multiplying  or  dividing 
each  entry  in  the  questionnaire  by  a 
single  uniform  factor  known  only  to  you. 

It  is  important  that  you  use  the  same 
constant  factor  for  each  numerical  entry 
you  make  on  this  questionnaire. 
Otherwise,  the  data  you  submit  will  not 
be  internally  consistent,  and  ■wiW  not 
help  us  to  determine  whether  the 
questionnaire  and  instructions  are  clear. 
You  should  not  indicate  that  you  have 
elected  to  follow  this  procedure,  nor 
should  you  divulge  the  factor  you  have 
chosen. 

In  addition  to.  or  in  place  of  this 
procedure  you  may,  if  you  wish,  claim 
exemption  from  disclosure  under  the 
Freedom  of  Information  Act  by 
following  the  directions  at  the  top  of  the 
first  page  of  the  questionnaire.  The  full- 
scale  survey  will  be  conducted  (subject 


to  OMB  approval)  in  1986.  with  the 
Bureau  of  the  Census  serving  as  the 
collection  agent.  The  information 
submitted  to  the  Bureau  will  remain 
confidential  under  the  provisions  of  title 
13,  section  9  of  the  U.S.  Code. 

General  Instructions  for  the 
Manufacturing  Energy  Consumption 
Survey 

A.  Who  Should  Report? 

This  survey  is  mandatory  under  the 
Federal  Energy  Administration  Act  of 
1974.  P.L  93-275.  A  report  is  required 
from  each  establishment  selected  for  the 
survey.  No  substitutions  are  permitted. 
Failure  to  respond  may  result  in  criminal 
fines,  civil  penalties,  and  other  sanctions 
are  provided  by  law. 

B.  When  is  the  report  due? 

The  questionnaire  should  be  returned 
no  later  than  30  days  after  you  receive 
it.  Please  use  the  enclosed  return 
envelope.  If  it  has  been  misplaced,  send 
the  questionnaire  to:  (address  will  be 
supplied  when  form  is  mailed).    ■ 

C.  How  Is  A  Manufacturing 
Establishment  Defined? 

A  manufacturing  establishment  is  an 
economic  unit  at  a  single  physical 
location  where  the  mechanical  or 
chemical  transformation  of  materials  or 
substances  into  new  products  is 
performed.  These  operations  are 
generally  conducted  in  facilities 
described  as  plants,  factories,  or  mills 
and  characteristically  use  power  driven 
machines  and  material-handling 
equipment.  The  assembly  of  components 
of  manufactured  products  is  also 
considered  manufacturing.  Also 
included  is  the  blending  of  materials 
such  as  lubricating  oil,  plastics,  resins, 
or  liquors. 

D.  Suppose  there  are  two  or  more 
establishments  at  the  same  physicaf 
location.  Which  should  respond? 

If  it  is  not  clear  which  establishment 
has  been  selected  for  this  survey,  call 
(telephone  number  will  be  supplied 
when  form  is  mailed)  for  further 
instructions. 

E.  What  Activities  Should  Be 
Included? 

Include  all  activities  conducted  within 
the  establishment,  e.g.,  manufacturing, 
fabricating,  processing  and  assembly; 
maintenance  of  plant  and  equipment; 
receiving,  shipping,  warehousing  and 
storage;  research;  recordkeeping;  health, 
safety,  cafeteria,  and  other  services. 

If  an  establishment  operates  as  a 
single  economic  unit,  but  produces 
several  Unes  of  products,  the  report 
should  cover  the  activities  of  the  entire 
facility. 

F.  What  Period  Should  The  Report 
Cover? 
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L  <ita  should  be  reported  for  the 
calc  nd»r  year  19&4.  If  your  records  are 
meintdined  on  a  liscai  year  basis  which 
does  not  coincide  with  the  calendar 
year,  but  which  ends  between 
November  1  and  February  28  iactusive. 
fiscal  year  data  may  be  substituted.  If 
your  fiscal  year  ends  between  March  1 
and  October  31  inclusive,  reasonable 
estimates  for  calendar  year  1984  data 
will  be  acceptable. 

If  the  selected  establishment  was 
acquired  or  sold  during  1S84.  the  report 
data  should  cover  the  period  of 
operation  by  your  company  only. 

C.  May  Estimates  Be  Prouided  Rather 
Than  Actual  Data? 

Actual  data  should  be  provided  when 
available  and  obtainable.  In  the  even 
that  such  recoKls  are  aot-maiotained  or 
are  not  readily  available,  reasonable 
estimates  may  be  substituted. 

H.  How  will  the  information 
submitted  on  (his  questionnaire  be  kept 
confidential? 

For  the  puiposes^  of  this  pilot  survey, 
you  may  disguise  your  data  by 
multiplying  or  dividing  each  entry  on  the 
questionnaire  by  a  single  uniform  factor 
known  only  to  you.  In  addition  to.  or  in 
place  of  this  procedure  you  may.  if  you 
wish,  claim  exemption  under  the 
Freedom  of  Information  Act  in 
accordance  with  the  instructions 
provided  on  the  cover  sheet  of  the 
questionnaire. 

tnstructioas  forSectiaB  1 — CambustUe 
Energy  Somves 

General  Instructions 

Energy  souices  used  in  manufacturing 
can  be  divided  into  two  groups: 
combustible  (capable  of  being  burned), 
and  noncombustible  (such  as  electricity, 
steam,  and  hot  water).  The  purpose  cf 
section  I  is  to  obtain  data  on  1964  fuel 
consumption,  feetbtock  use,  and  related 
data  for  the  combustible  energy  sources. 
Similar  data  lor  nomcombustible  enei^ 
sources  will  be  collected  in  section  U. 
Examples  of  combustible  energy  sources 
are  given  below. 

Energy  sources  conunonly  purchased 
or  produced  for  use  as  fuels  or 
feedstocks  (and  reporting  units)  include: 

•  natural  gas  (liXWcu.  ft.) 

•  coal  (bituminous,  anthracite,  lignite) 
(short  tons) 

•  coal  coke  (including  breeze)  (short 
tons) 

•  crude  oil  (barrels.  42  gallons) 

•  gasoUne  (1.Q00  gallons) 

•  disuUate.oil  (#1,  4r2.<Qr  #4iuel  oil 
and  diesel)  (barsels.  42galloiu) 

•  residual  oil  (#5  or  #6  fuel  oil  and 
navy  special)  (barrels,  42  gallons) 

•  propane.  ■bu(ane,IfG,(l4aOO 
pounds) 


«  loundwood  (i.e..  wood  cut 
specifically  for  use  as  a  fuel)  (MNfBtu) 

•  Other 

Combustible  eneigy  sousces 
commonly  produced  as  byproducts  of 
manufacturing  processes  (and  reporting 
units)  include: 

•  blast  furnace  gas  (million  fitu) 

•  coke  oven  ^es(miHienBtu) 

•  hydrogen  (millionVtu) 

•  still  gas  (million  Btu) 

•  petroleum  coke  (barrels,  42  gallons) 

•  other  waste  gases  (milhon  Btu) 

•  wood  chips,  bark  and  wood  waste 
(50%  moisture  basis)  (milKonStu) 

•  pulping/black  liquor  (bone  dry 
basis)  (short  Ions) 

•  waste  oils  and  itars  (barrels, 42 
gallons) 

•  other 

Specific  Instructions 

Column  1:  Six  energy  sources  have 
alisady  been  preprinted  in  Column  1. 
These  axe:  natural  gas.  crude  oil, 
residual  and  distillate  fuel  oil,  motor 
gasoline,  and  LPG.  From  the  above  lists 
of  combustible  energy  sources, 
determine  which  additional  imes  were 
available  for  use  at  this  establishment 
during  1984. 

Enter  the  names  of  the  energy  sources 
in  the  spaces  provided  in  column  1.  Use 
continuation  sheets  if  more  space  is 
required.  All  such  energy  sources  should 
be  listed  incelamn  1  with  the  following 
exception.  Any  energy  source  whose 
sole  means  of  supply  to  the 
establishment  in  1984  was  as  a 
byproduot  should  be  entered  in  column  1 
provided  that  some  or  all  of  it  tvas 
consumed  as  a  fuel  onsite  during  19B4. 
For  example,  if  the  only  supp^  of 
ethane  at  an  establishment  in  1884  was 
as  a  byproduct,  and  it  was  all 
subsequently  used  as  a  feedstock,  and/ 
or  sold,  it  should  not  be  iisted  in  column 
1.  However,  if  some  of  the  ethane  was 
consumed  as  a  fuel  onsite,  it  should  be 
reported.  If  ethane  was  also  purchased 
and/or  trao&ierred  in.  it  should  behsted 
in  column  1  regardless  of  its  subsequent 
use. 

After  you  have  listed  the  eneigy 
sources  in  column  1.  please  provide  the 
following  information  fur  each  hsted 
source.  Enter  a  jsero  for  any  quantities 
that  do  not  apply. 

Cohmui  2:  Eaiei  the  unit  of 
measurement  for  reporting  each  energy 
source  listed  in  Column  1.  The  units  of 
measurement  provided  on  the  above  list 
of.combufitible  energy  sources  should  be 
used  if  possible;  if  you  use  a  different 
unit  of  measurement,  and  no 
straightforward  conversion  is  possible, 
enter  your  iuiits  of  measure.  \ 

Alternatively,  you  may  report  all 


quantities  in  British  thermal  units  (Btu) 
if  you  prefer.  In  any  case,  specify  the 
unit  of  measurement  you  have  selected. 

Column  3:  For  each  Usted  energy 
source,  enter  the  quantity  that  was 
delivered  to  this  establishment^ite  in 
1984  as  a  result  of  a  purchase 
agreement.  Include  only  those  quantities 
that  were  delivered  in  1984,  regardless 
of  when  psyment  was  made^  Exclude 
any  energy  sources  that  were 
transferred  or  produced  onsite,  or  for 
which  pa3rment  was  made  in-kind. 

Column  4:  Enter  the  total  expenditures 
for  the  purchased  quantities  reported  in 
Column  3.  Include  all  expenditures 
regardless  of  when  payment  actually 
was  made. 

Column  5:  Enter  the  total  quantities 
that  were: 

1.  produced  by  this  establishment  as  a 
byproduct  of  its  manufacturing 
activities,  or 

2.  produced  &om  captive  (onsite) 
mines  and  wells  in  19B4. 

Column  6:  Enter  the  quantity  that  was 
consumed  as  a  fuel  on  this  she  for  the 
production  of  heat,  steam,  power,  or 
generated  electricity.  There  are  two 
ways  in  which  the  entries  for  this 
column  can  be  derived.  The  most  direct 
approach  consists  of  "process/ 
equipment"  accounting.  This  approach 
requires  that  records  of  the  actual 
consumption  of  each  energy  source  be 
available,  or  that  these  quantities  be 
estimatable  based  on  the  output  of  the 
equipmerrt.  For  example,  a 
manufacturing  plant  may  keep  specific 
records  of  the  quantities  of  fuels 
actoally  burned.  Alternatively,  it  may  be 
possible  to«8hmate  these  quantities 
based  upon,  for  example,  the  amount  of 
steam  produced. 

The  second  approach  is  an  "input- 
output"  accounting  approach.  This 
method  consists  of  estimating  the  total 
consumption  of  a  fuel  based  upon  the 
following  accounting  identity: 


Opening  stocks 

1984  purchases 

Transfers  in  -t- 

Onsite  production 


inputs 


equal 


Closing  stocks 

11M  "sales 

Transfers  out 

Fuel  consumption 

-f  Faadstock 
consumption 

Outputs 


The  respondent  should  select  the 
^pcoach  that  is  most  suitable  and  least 
burdensome. 

'Column  7:  Enter  the  quantity  that  was 
consumed  as  a  feedfitock,  raw  material, 
additive,  oriagiedienton  this 
establishment  site. 

Column  0.-£ater  the  total  storage 
capacity  onsite  as  of  December  31. 1985. 
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Include  any  capacity  that  is  dedicated  or 
leased  for  storage  of  energy  sources 
owned  by  other  establishments.  Report 
the  shell  capacity,  i.e.,  the  full  capacity 
of  storage  tanks. 

Column  9:  This  item  is  for 
methodological  evaluation.  Please 
complete  it  strictly  in  accordance  with 
the  following  instruction  which 
accompanied  the  1981  Annual  Survey  of 
Manufacturers,  Form  MA-100  (mu), 
conducted  by  the  Bureau  of  the  Census: 

Report  the  quantity  of  each  purchased 
energy  source  consumed  during  1984.  A 
purchased  energy  source  is  considered  to  be 
a  substance  that  was  purchased  or 
transferred  from  outside  of  the  deHned 
boundaries  of  the  establishment  in  which  it 
was  consumed,  for  the  production  of  heat, 
power,  or  generated  electricity.  Conversely, 
any  fuel  substance  that  is  both  produced  and 
consumed  within  the  same  establishment, 
such  as  coal  converted  to  coke,  is  not 
considered  a  purchased  energy  source,  but 
instead,  a  raw  material  which  is  not  to  be 
reported. 

Instructions  for  Section  II — 
Noncombustible  Energy  Sources 

General  Instructions 

The  purpose  of  Section  II  is  to  collect 
1984  consumption  and  production  data 
for  noncombustible  energy  sources,  in 
particular  electricity  and  steam.  Other 
noncombustible  energy  sources,  such  as 
hot  water,  should  be  included  by  using 
or  duplicating  the  steam  subsection  on 
the  questionanire. 

Specific  Instructions— Electricity 

Item  la — ^Enter  the  quantity  of 
electricity  that  was  delivered  to  this 
establishment  site  in  1984  as  a  result  of 
a  purchase  agreement.  Include  only 
those  quantities  that  were  delivered  in 
1984,  regardless  of  when  payment  was 
made.  Exclude  any  amounts  that  were 
transferred  or  produced  onsite,  or  for 
which  payment  was  made  in-kind. 

Item  i6— Enter  the  total  expenditures 
for  the  purchased  quantities  reported  in 
item  la.  Include  all  expenditures 
regardless  of  when  payment  actually 
was  made. 

Item  2— Record  all  other  inputs  of 
electricity  from  outside  the 
establishment  that  were  not  reported  in 
item  1. 

Item  3 — For  purposes  of  this  item, 
electrical  cogeneration  is  defined  as  the 
production  of  electric  energy  and 
another  form  of  useful  energy  (such  as 
heat  or  steam)  through  the  sequential 
use  of  energy.  Report  electricity 
cognerated  from  all  energy  sources, 
including  renewable  sources. 


Item  4 — Report  all  electricity 
generated  directly  as  the  sole  product  of 
a  renewable,  energy  source.  Any 
produced  as  part  of  a  cogeneration 
process  should  be  reported  in  item  3. 
Electricity  generated  from  geothermal 
steam  which  is  then  itself  used,  should 
be  included  in  item  3. 

Item  5 — Self-explanatory. 

Item  6— For  purposes  of  this  item, 
utilities  are  companies  that  are'  engaged 
primarily  in  producing  and/or  delivering 
electricity. 

Item  7— Report  all  dispositions  of 
electricity  not  covered  in  item  6. 

Specific  Instructions — Steam 

Item  la — Enter  the  quantity  of  steam 
that  was  delivered  to  this  establishment 
site  in  1984  as  a  result  of  a  purchase 
agreement.  Include  only  those  quantities 
that  were  delivered  in  1984,  regardless 
of  when  payment  was  made.  Exclude 
any  amounts  that  were  transferred  or 
produced  onsite,  or  for  which  payment 
was  made  in-kind. 

Item  lb — Enter  the  total  expenditures 
for  the  purchased  quantities  reported  in 
item  la.  Include  all  expenditures 
regardless  of  when  payment  actually 
was  made. 

Item  2— Report  all  quantities  of  steam 
brought  in  from  outside  the 
establishment  other  than  that  reported 
in  item  1. 

Item  3— Self-explanatory. 

Item  4 — Self-explanatory. 

Instructions  for  Section  III — Fuel 
Switching 

General  Instructions 

The  purpose  of  this  section  is  to 
provide  estimates  of  your 
establishment's  capability  to  switch 
consumption  between  petroleum-based 
fuels  and  other  fuels  without  permanent 
disruption  of  your  production  schedule. 
All  replacement  amounts  entered  in  this 
section  should  be  based  on  your 
production  schedule  and  total  fuel 
consumption  at  your  establishment 
during  1984. 

Answer  each  question  in  section  III 
for  both  "Technical  Switching 
Capability"  and  "Practical  Switching 
Capability"  as  deHned  below. 

Note. — Crude  oil,  residual  oil,  and  distillate 
will  be  collectively  referred  to  in  the 
instructions  as  "oil". 

Technical  Switching  Capability 
(questionnaire  column  1) 

Technical  capability  is  your  ability  to 
switch  into  and  out  of  oil  given  your 
existing  physical  plant  with,  at  most. 


only  minor  adjustments  to  combusters 
and  without  permanently  disrupting 
your  production  schedule.  Technical 
switching  capability  is  present  when: 

•  Combusters  are  already  capable  of 
burning  a  variable  mixtiu-e  of  two  or 
more  fuels  simultaneously. 

•  Combusters  can  use,  or  can  be 
converted  to  use  within  30  days  with 
only  minor  adjustments,  one  or  more 
alternative  fuels. 

•  Two  or  more  separate  combusters 
can  be  used  more  or  less  intensively  to 
alter  overall  fuel  mix  while  maintaining 
production. 

Note  that  technical  capability  is  not 
limited  by  practical  constraints. 

Practical  Switching  Capability 
(questionnaire  columns  2  and  3) 

Practical  capability  is  your  ability  to 
switch  into  and  out  of  oil  while  limited 
by  practical  constraints  such  as: 

•  Government  environmental 
restrictions: 

•  Binding  fiiel  contracts  in  place;  or 

•  Supplies  of  alternative  fuels  caimot 
be  established  within  30  days  of  the 
decision  to  switch. 

In  column  3  please  indicate,  in  order 
of  importance,  the  reasons  for  any 
practical  limitations  to  fuel  switching. 
Possible  reasons  for  observed 
differences  between  technical  and 
practical  switching  ability  are  listed  at 
the  end  of  section  III. 

Specific  Instructions 

Item  1 — Report  the  total  amount  of  oil, 
consimied  in  1984,  that  could  have  been 
replaced  by  alternate  fuels.  The 
alternate  fuels  need  not  have  been 
actually  consimied  in  1984,  but  technical 
switching  capability  from  oil  (as  defined 
above]  must  have  been  presient. 

Item  2 — Report  the  amount  of  oil 
consumed  in  1984  that  could  have  been 
replaced  by  each  alternate  fuel.  The 
amount  reported  for  each  fuel  must  be 
no  more  than  the  amount  reported  in 
Item  1.  The  sum  of  the  amounts  for  all 
fuels  reported  in  Item  2  may  be  greater 
than  the  total  reported  in  Item  1  if 
multiple-fired  combusters  are  present  at 
the  establishment. 

Item  3 — Report  the  maximum  amount 
of^our  actual  total  consumption  in  1984 
that  could  have  been  consumed  as  oil, 
that  is,  if  you  had  consumed  oil  to  the 
maximum  extent  possible.  Oil  need  not 
have  been  actually  consumed  in  1964, 
but  technical  switching  capability  to  oil 
must  have  been  present 
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|Kllodi.tloM.lolh.pMb»co(«,y«lofm.Uansu6m.tlMbyHonihelo.m»  ^"^ '"''^'"•**' ''**^»^  "****'«•'>• '"*'«'»<1  to  »»•  P**»c  DOt  may  a 


*-^ 


1.  Nam*  and  physical  locition  ol  eslabtshmenl. 


NAME 


NUMBER  AND  STREET 


CITY.  TOWN.  VILLAGE.  ETC 


coOntv 


STATE 


ZIP 


MMMta 


MAIL  LABEL 


fPkiS0  cotritt  w\y  4rrdr  r  titrnt  tnd  m&i  address  on  labH  ttcbditg  ZIP  Cod$i 

■'^— ^ ■ ■ -     -  -        - 


Notc: 


For  purposes  of  this  pilot  study,  respondents  *re  permitted  to  disguise  their  nimrlcal  entries  on  the  questlonrwlre 
by  nulttplylng  or  dividing  the*  by  an  undisclosed  factor.     See  enclosed  Instructions  for  deulls. 


SECTION  I  -  COfSUSTIBLE  ENEBSY  SOURCES 


Naae  of 

Enatyy   SoUrc* 

ICoabuttibl* 

Fuals  4n<t 

PMffa  locks) 


<l> 


Natural  t»i 


Cruda  Oil 


RMidLMl 


Oiatillata 


Heter 
Saaelina 


LPS 


Unita  Usad 
Raporting 
<Z> 


Enter  tha  quantity 
of  pui-chatad  ancrgy 
sources  delivered 
to  the  eatabliah- 
■cnt  in  19S4. 
(include  purchases 
froB  all  sources  I 

<J> 


Enter  the 
cost,  includ- 
ing dalivcry 
chargltsi  of 
the  aaount  in 
coluM  <3>. 

<*> 


I 

I  Enter  the  quantity  of 
I  energy  sources  pro- 
I  tkjced  onsite.   (i.e.t 
I  byproducts  froa  use 
I  of  feedstftcks  or  raw 
I  aatorialai  or  cap- 
I  tiva  aineft  or  wellai 

<5> 


Inter  the 

(kianti  ty 

Consuaed  as 

a  fuel  in 

<*> 


^  «  a 

_[l 

] 


Enter  the 

%jant  i  ty 

Consuaed  as 

a  Feedstock 

in  m<t. 

<7> 


Enter  tha 
Storage 
Capacity 
(shell  I 

<8> 


Enter  the 

Quant i  ty 

Consumed  as 

a  Fuel  in 

198<i. 

(according 

to  Census 

def ini  t loni 

<<» 


4  I 

I  I 
»  .  t 
\///////f/////\ 
I ///////////// I 
I ///////////// I 
I ///////////// I 
I ///////////// I 
t ///////////// I 
I ///////////// I 
I ///////////// I 
I ///////////// I 
\/////////////\ 
\////////^////\ 
I///////////// 
\/////////////\ 
\/////////////[ 
.  I ///////////// 1 
I/////////////! 
I ///////////// I 
I ///////////// I 
\/////////////\ 
I ///////////// I 
l////////y////l 
\/////////////\ 

I /////•/////// I 
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SECTION  II  •  NON-COHBUSTIBLE  ENERCY  SOURCES 


Eleetricita 


lo.  During  1984.  hoM  nuch  electricity  wos  purchosed 
from  utilities  or  other  firm*,  end  delivered 
to  the  estobi ishment? 

lb.  Hhat  was  the  tetol  cost  of  this  purchased 
eleetr  ieiti|7 

2.  Durins  1984.  how  much  electricity  was  tronsferred 
from  outside  estabi i shnents  and  delivered  to 

the  estobi  ishment?  Do  not  include  the  p-jrchoses 
recorded  in  ITEH  la. 

3.  During  1984.  how  much  electricity  mos  generated 
onsite  by  cogenerot ion? 

4.  During  1984.  how  much  electricity  uos  generated 
onsite  from  reneHoble  sources? 

o.  from  Solar 

b.  from  Uind 

c.  from  other  renewable  sources 

5.  During  1984.  how  much  electricity  wos  generoted 
onsite  by  conventional  generation  ond  other 
processes  besides  cogenerot ion  or  renewable 
sources? 

6.  During  1984.  how  much  electricity  uos  sold  to 
utilities'^  Include  both  sales  ond  tronsfers 
for  credit. 

7.  During  1984.  how  much  electricity  was  transferred 
to  other  estoblishments?  Do  not  include  amounts 
reported  in  ITEM  6. 


Quontity: 


Quantity: 
Quontity: 


Quont  ity 
Cuant ity 
Quantity 


Quont  ity: 


Quantity: 


Megowotthours 


Megowatthours 
Megowotthours 


MegowottKours 
Megowotthours 
Megowotthobrs 


Megowotthours 


MegowotTKewrs 


Quontity: 


Megowotthcurs 


Steom 

lo.  During  1984.  how  much  steam  was  purchosed  from 
utilities,  deolers.  or  other  firms,  ond 
delivered  to  the  estobi ishment?  Quantity: 

lb.  Hhot  wos  the  totol  cost  of  this  purchased  steam?   S 

2.  During  1984,  how  much  steom  was  tronsf erred  from 
outside  estoblishments  ond  delivered  to  the 
establishment?  Do  not  include  the  purchoses 
recorded-  in  ITEM  lo. 

3.  During  1984.  how  much  steom  was  generated  onsite 
from  renewoble  sources' 

O.  from  So  I  or 

b.  from  other  renewable  sources 

4.  During  1984.  hew  much  steam  was  sold  or 

tronsfeTed  to  another  estobi  ishment?  Quontity: 


Quantity: 


Quont  ity: 
Quont  ity:' 


Ml  I  I  ion  Btws 


Ml  I  I  ion  Btus 


Ml  I  I  ion  ETus 
"Mi  II  icr,  etus 


Ml  II  I  en  Etus 


SECTION  III  -  FUEL  SUITCHINC  UITH  RESPECT  TO  CRUDE  OIL  OR  OIL  PRODUCTS 


CD 

m 
c/> 

—\ 

o 
o 
-o 

-< 

> 

> 

r- 
> 

00 

r- 
m 


This  section  deals  with  your  ability  to  substitute  alternate  fuels  for  oil.  and  your  ability  to  substitute  oil  for  other  fuels. 
Indicate  the  changp  in  volume  of  oil  that  you  could  accoMfflodate.  given  your  19A4  total  consumption  and  operating  conditions.   "Fuel 
SMitching  copobi 1 i ty"  is  defined  as  your  ability  to  vary  your  oil  consumption  by  making  use  of  existing  multiple-fuel  capabilities 
Mith,  at  most,  minor  adjustments  in  your  physical  plant.   Read  the  instructions  concerning  the  definitions  of  "Technical"  and 
"Practical"  ability  to  switch  fuels  before  proceeding  with  this  section. 

!  •      ■  .  II 


Technical 
swi  tching 
capabi 1 i  ty 
(barrels) 
<A> 


Practical 
SMI tching 
cnpabi 1 i  ty 
(barrels) 
<^> 


(1)  HoM  much  of  the  oil  you  consumed  in  1984  could  have 
been  replaced  by  alternate  fuels? 

(2)  NoH  much  of  the  oil  you  consumed  in  1984  could  hav* 
been  replaced  by: 

natural  gas. . « 

Dther  fuaKs)  (specify)* 

(Hoy  add  to  mora  than  total  in  (1)) 

(S)  Of  yaur  total  1984  energy  consumption,  what  is  the 
•axiaiUM  that  eeuld  have  been  in  the  form  ef  eilT 


bbl 


bbl 


bbl 
bbl 
bbl 


bb 


bbl 


bbl 


bbl 
bbl 
bbl 


bbl 


Prectical  limitetiens 
to  switching  (if  columns 
<e>  and  <b>  differ)  mm 

<£> 


I    I    I    I  H 


I    J    I    I  Z] 


MM  Raft&ons  for  the  difference  between  teehnicAl  eapability  te  switch  and  practical  capability  to  Mitch  (colunrt  <e>). 

1>  Federal  government  environmental  restrict ien(s) .  I 

2>   State/Local  government  environmental  restrict lon( s) .  i 

3>  Binding  contract  in  place. 

4>  Restrictions  under  the  Pouerplant  and  Industrial  Fuel  Use  Act  of  1978. 

5>  Fuel  supply  cannot  be  ettablished  within  30  days  of  the  decision  to  switch. 

Other  (specify): 

*>  ■ LL 

8>   • 

9>  zzzizziizizziii!niii!imi~~~" 


D. 

S 

9 

•9 

o. 
«•; 

Z 

o 

re 

s 

o- 
re 


SECTION  IV  -  REMARKS 


• 

/ 

SECTION  V  -  CONTACT  PERSON 


NsM*  of  parson  to  contact  rsgarding  this  raport 
N*a«  of  company 


Far  i  ed 
covarad > 


From:  Mo.  I  Day  I  Yaar 
I     I 


To:  rio.  I  Day  I  Yaar 
I      I 


Araa  coda 


Talophona > 

Addrass  (Numbar  and  straet,  city>'stata>  ZIP  coda) 


Numbar 


EMtansion 


Signatura  of  authorized  parson 


Titla 


Uni 


|FR  Doc.  85-27633  Filed  11-19-85;  8:45  am] 

BILUNG  CODE  64S0-O1-C 


^ 


i. 

X 
o 

M 

»«• 
en 
** 
CD 


< 

p 

■z 

p 
ro 


n 
Q. 

a 
a 

CO 

a. 

,03 
'< 

Z 

o 

< 

TO 

3 
cr 
to 

o 


CO 
01 


z 

o 
o" 

03 


Federal  Register  /  Vol.  50.  No.  224  /  Wednesday.  November  20.  1985  /  Notices 478U 


Federal  Energy  Regulatory 
Commission 

I  Docket  No.  RP82-125-017] 

Tennessee  Gas  Pipeline  Co.;  Rate 
Filing 

November  15, 1985. 

Taite  notice  that  on  November  8, 1985. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee) 
tendered  for  filing  the  following  revised 
tariff  sheets: 

Original  Volume  No.  1 
Substitute  Twelfth  Revised  Sheet  No. 

20 
Seventeenth  Revised  Sheet  No.  21 

Substitute  Eleventh  Revised  Sheet  No. 
22 

Sixth  Revised  Volume  No.  2 

Substitute  Third  Revised  Sheet  No. 
2AA 

Substitute  Fifth  Revised  Sheet  No.  2BB 

Substitute  Fourth  Revised  Sheet  No. 

2CC 
Substitute  First  Revised  Sheet  No. 

2DD 

The  tariff  sheets  are  to  be  effective 
November  1, 1985.  The  revised  tariff 
sheets  reflect  rates  consistent  with  the 
Commission's  disposition  in  Opinion 
Nos.  240  and  240-A  of  issues  regarding 
(1)  the  appropriate  allowance  for 
negative  salvage,  (2)  advertising 
expenses,  (3)  allocation  of  Tenneco  Inc. 
A  &  G  expenses  and  (4)  TAPCO 
expenses.  The  revised  tariff  sheets  are 
filed  in  accord  with  the  Stipulation  and 
Agreement  (November  29, 1983)  in  the 
referenced  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  Ail  such  motions  or  protests 
should  be  filed  on  or  before  November 
22. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb.  ^ 

Secretary. 

|FR  Doc.  85-27664  Filed  11-19-85;  8:45  am) 
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(Docket  No.  CP81-358-001] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Ctiange  in  FERC  Gas  Tariff 

November  12. 1985. 

Take  notice  that  on  November  5, 1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  the  following  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  2: 


Tariff  sheet 


First  Revised  Sheet  Nos.  2328  ttvough 
2341. 

Revised  Original  Sheet  rto.  2326-A 

First  Revised  Sheet  No.  232e-A 


Proposed 
effective  date 


Oct.  4.  1985. 

Do. 
Oct  6.  1965. 


Transco  states  that  the  subject  tariff 
sheets  reflect  revisions  to  Transco's 
Rate  Schedule  X-235.  which  is  a 
transportation  agreement  between 
Transco  and  United  Gas  Pipe  Line 
Company  (United),  dated  November  25, 
1980,  as  amended  April  2, 1982,  and 
authorized  by  the  Commission  in  a 
certificate  issued  in  Transco  Docket  No. 
CP81-358  on  August  27, 1981.  In  the 
amendatory  agreement  dated  April  2. 
1982,  Transco  and  United  agreed  to 
revise  their  transportation  arrangement 
to  add  new  points  of  delivery  to  United 
•  within  Transco's  production  area  at  the 
existing  points  of  interconnection 
between  Transco  and  United  located  at 
(1)  Gibson,  Terrebonne  Parish. 
Louisiana,  (2)  Victoria  County,  Texas, 
and  (3)  Vinton,  Calcasieu  Parish, 
Louisiana.  On  June  7. 1985.  Transco  filed 
a  Petition  to  Amend  Certificate  in  the 
aforementioned  proceeding  to  obtain 
authorization  for  the  additions,  and  the 
April  2, 1982  amendatory  agreement  was 
included  therein  as  Amended  Exhibit  P. 
On  October  4, 1985,  the  Commission 
issued  an  order  in  Docket  No.  CP81-358- 
002  authorizing  the  additional  points  of 
delivery.  Transco  states  that  the  purpose 
of  the  instant  tariff  filing  is  to  include 
the  three  new  points  of  delivery  and  to 
reflect  Transco's  currently  effective 
transportation  charges  applicable  to  the 
subject  transportation  arrangement. 

A  copy  of  the  instant  filing  has  been 
served  upon  United. 

Transco  proposes  that  the  revised 
tariff  sheets,  with  the  exception  of  First 
Revised  Sheet  No.  2328-A,  be  made 
effective  October  4, 1985,  the  date  on 
which  the  revised  service  commenced. 
Transco  requests  that  First  Revised 
Sheet  No.  2328-A,  which  is  being  filed  to 
include  the  charge  currently  applicable 
to  Transco's  deliveries  to  United  under 
the  subject  transportation  agreement  at 
the  originally  certificated  Pike  County, 
Mississippi  point  of  delivery  within  zone 
1  of  Transco's  market  area,  be  made 
effective  on  October  6. 1985  to 


correspond  to  the  effective  date  of  such 
charge  as  approved  in  Docket  No.  RP85- 
196. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
19, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-27665  Filed  11-19-85:  8:45  am] 
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[Docket  No*.  QF86-61-000,  et  ■!.] 

Batten  Kill  Hydro  Associates,  et  al. 
(Middle  Greenwich  Hydropower 
Project);  Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc. 

November  13. 1985. 
Comment  Date 

Thirty  days  from  publication  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Batten  Kill  Hydro  Associates  (Middle 
Greenwich  Hydropower  Project) 

[Docket  No.  QF86-61-OO0J 

On  October  22, 1985,  Batten  Kill 
Hydro  Associates  (Applicant),  of  410 
Severn  Avenue,  Suite  409,  Annapolis. 
Maryland  21403  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  400  kilowatt  hydroelectric  facility 
is  located  in  Washington  County,  New 
York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
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only  to  estahljgb  eligibilily  for  Wnvfitg 
provided  by  FURPA.  as  implgincntBd  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requiiements  of  local.  State  or 
Federal  law.  induding  those  regarding 
siting,  constructioiu.  operation,  licensing 
and  pollution  abatement 


(Docket  No.  QFaB-^-OUOf 

On  October  21, 1985,  Beckett  Paper 
Com|>any  (Applicant),  a  vwtutty  owned 
division  of  UaiBmcrmill  Paper  Cooapany 
of  1540  East  Lake  Road,  Erie, 
Pennsylvania  16533  submitted  foe  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  oog^oeration 
facility  pacsuaat  to  {  292.2B7  of  the 
Commission's  regulations.  No 
determination  has  been  made  tkat  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeaeration 
facility  will  be  located  at  the  existing 
Hammermill's  Beckett  Paper  Company 
Division  paper  milf  in  the  City  of 
Hamilton,  Butler  County.  Ohio.  The 
facility  win  consist  of  a  combustion 
turbine-generator  and  a  supplemental 
natural  gas-fired  heat  recovery  boiler 
(HRB).  The  steam  from  the  HRB  will  be 
used  for  paper  drying  requirements  in 
the  paper  mill.  The  power  production 
capacity  of  the  facility  will  be  &9  MW. 
The  primary  energy  source  will  be 
natural  gas  (95%)  and  liquid  petroleum 
gas  and/or  92  Distillate  Foel  Oit  (5%). 
No  electric  utility  or  electric  utility 
holding  company  will  have  any 
ownership  interest  in  the  facility. 
InstailatioD  and  opcf  ation  of  the  Endity 
will  cansaence  in  1988. 

3.  Beverly  Enterprises,  Inc.  (Southern 
Divisicm) 

[Docket  No.  QF86-17(M)00) 

On  October  31. 1985.  Beverly 
Enterprises,  Inc.  (Applicant),  P.O.  Box 
4400,  Jackson.  Mississippi  39218 
submitted  for  filing  an  application  fw 
certification  of  a  facility  as  a  qualifying 
cogeaeratioa  facility  pursuant  to 
§  282.207  of  the  Ceouiiaskm's 
regniatioBS.  No  detenainatifm  has  been 
made  that  the  submittal  constitute  a 
complete  filing. 

The  proposed  topping-cycle 
cogeoeiatioo  facility  wiU  be  located  at 
Park  Lake  He^th  Case  Center.  1700 
MoHToe  Avenue.  P.O.  Box  1388,  Winter 
Parit,  Florida  3279a  The  faciUty  wiU 
consist  of  a  Waukesha  internal 
ronibustion  engine/generator,  an 
absorption  chiUer/heater  and  a 
domestic  hot  water  heat  exchanger.  The 
heat  energy  Jbom  engine  exitanst  and 
jacket  water  ceeknt  will  be  used  far 
absorptloa  cbiUer  aod  hewing  needs  at 


the  nursing  homsL  Tke  ] 
capacity  of  the  facility  will  be  71  kW. 
Trie  piiimiy  energy  sohtcb  will  he 
natwal  gss.  ^k)  electric  utility  or  efeutiic 
utility  holding  company  will  have  any 
ownership  interest  in  the  facility.  The 
constructioa  of  the  facility  is  expected  to 
begin  in  December  1985. 

4.  Harp  EoMgy,  Inc. 

(Docket  No.  QF0fr-«MWO) 

On  October  29. 1985,  Harp  Energy, 
Inc.  (Applicant),  of  No.  4  Embarcadero, 
Suite  2160,  San  Francisco,  California 
94111  submitted  fer  fi^og  an  appiication 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  f  2B2.20T  of  the  Commission's 
regulations.  No  determination  has  been 
made  th«rt  the  submittal  constitutes  a 
complete  fiKng. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  a  site  within 
the  Barry  Holding  Compmy  Lease  in 
Kem  County.  California.  The  facility 
will  consist  of  a  natural  gas  fired 
combnstion  turbine-generator  and  waste 
heat  bailee  ptoduciag  steam.  The  power 
prodoctie*  capacity  will  be  3.5 
megawatts.  The  steam  wiB  be  used  Car 
enhanced  (hI  recovery.  lastallationwfB    - 
begin  in  Aprii  I9nL 

5.  Locks  Hydro  AsMMasles 

[Docket  N«.  QFa&-91-008) 

On  October  28, 1965.  Locks  Hydro 
Associatea  c/o  Greenwood  Ironworks. 
(Applicant),  ai  4Z0  Grove  Avense. 
Petersburg;  Virginia  23803.8ubmitfed  for 
filing  an  appticatiofi  for  certification  of  a 
facility  as  a  qwrfifying  small  power 
production  facility  purstrairt  to  §  292.207 
of  the  Commisston's  regnlations.  No 
determination  has  been  made  ttiat  the 
submittai  constitutes  a  complete  filing. 

The  1.025  kilowatt  hydroelectric 
facility  is  located  on  the  Appomattox 
River  near  the  Town  of  Petersburg,  in 
Dinwiddle  and  Chesterfield  Counties, 
Virginia. 

A  separate  application  is  required  for 
a  hydroelectric  project  Kccnse. 
preliminaTy  pennil  or  exenrption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
pubfic  notice.  QnaHfying  status  serves 
only  to  establish  eligibifity  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Connnissian*8  regulatfons,  18  CFR 
Part  292.  It  does  not  relieve  a  facilily  of 
any  other  recrements  of  local.  Stale  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  Ikeneing 
and  pollution abatemeoL 


6.  Pan  Pacific  Hydro  tChewy  Ftit. 

Project)  '. 

[Docket  No.  QF86-9e-O0Ol 

On  October  2S,  T9B5,  P&n  Pacific 
Hydro  (Applicant),  of  215  Main  Street. 
Weaverrille,  CaHfemra  98093  aubiiriMetl 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  {  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

"nre  1,2B0  kilowatt  hydro  electric 
facility  is  located  in  Cherry  Rat  on 
Stuart's  Fork  of  Trinity  River,  in  Trinity 
County,  Cahfomia. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  estobli^  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commissioa's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

7.  Pan  Pacific  i^idra  (Staaey  Cceek 
Proirct) 

[Docket  Na  QF86-99-SeO{ 

On  October  29,  IBBS,  Pan  I^cific 
Hydro  (Applicant),  of  215  Main  Street, 
Weaverrille.  California  98093  submitted 
for  filing  an  application  for  certrffcation 
of  a  facility  as  a  quahfylng  small  power 
production  facility  pursuant  to  §  292.207 
of  th*e  Commission's  regulations.  No 
detemrination  has  been  made  that  the 
submittal  constitutes  a  complete  fih'ng. 

Tlie  350  kilowatt  hydro  electric  faciHty 
is  located  on  Stoney  Creek  in  Trinity 
County.  Ccrfrfuriira. 

A  separate  application  is  required  for 
a  hydroelectric  proiect  license, 
prelimrnary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  QualiiFying  statns  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  ftrciKty  of 
any  other  requirements  of  local.  Slate  or 
Federal  law.  indn<fing  thooe  fegardmg 
siting,  construction,  operation,  ficensing 
and  pottntion  abatement. 

8.  Synergies,  Inc.  (Harvell  Hydtopower 
Project) 

(Docket  No.  QF8e-62-000] 

On  October  22. 1985,  Synergies,  Inc. 
(Appitcant),  of  41»3e  mn  w  Avenue.  Suite 
409,  Annapolis,  MarykHid2Ma» 
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submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  i  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  850  kilowatt  hydroelectric  facility 
is  located  on  the  Appomattox  River  near 
the  aty  of  Petersburg,  in  Dinwiddie 
County.  Virginia. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  Synergies,  Inc.  (Nockamixon 
Hydropower  Project) 

[Docket  No.  QF86-63-000] 

On  October  22, 1985,  Synergies,  Inc. 
(Applicant),  of  410  Severn  Avenue,  Suite 
409,  Annapolis,  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1,480  kilowatt  hydroelectric 
facility  is  located  on  the  Tohickon  River 
near  the  Towns  of  Bedminster  and 
Nockamixon,  in  Bucks  County, 
Pennsylvania. 

A  separate  appUcation  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  ox  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

10.  Synergies,  Inc.  (Carlyle  Dam 
Hydropower  Project) 

[Docket  No.  QF86-64-000) 

On  October  22, 1985.  Synergies,  Inc. 
(Applicant),  of  410  Severn  Avenue.  Suite 
409,  Annapolis,  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 


to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  8  megawatt  hydroelectric  facility 
is  located  on  the  Kaskaskia  River  near 
the  Town  of  Carlyle.  in  Clinton  County. 
Illinois. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facifify  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

11.  Synergies.  Inc.  (Albion  Hydropower 
Project) 

(Docket  No.  QF86-65-000] 

On  October  22, 1985.  Synergies,  Inc. 
(Applicant),  of  410  Severn  Avenue,  Suite 
409,  Annapolis,  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  900  kilowatt  hydroelectric  facilify 
is  located  on  the  Blaekstone  River  near 
the  Town  of  Lincoln,  in  Providence 
County,  Rhode  Island. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  QuaUfying  status  serves 
only  to  establish  eligibilify  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

12.  Synergies,  Inc.  (Georgetown 
Hydropower  Project) 

(Docket  No.  QF86-66-000] 

On  October  22, 1985,  Synergies,  Inc. 
(Applicant),  of  410  Severn  Avenue,  Suite 
409,  Annapolis.  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


The  700  kilowatt  hydroelectric  facilify 
is  located  on  the  C  &  O  Canal  off  the 
Potomac  River  near  Georgetown  in  the 
Cify  of  Washington.  D.C. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  ftxim 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

13.  Tultex  Corporation 

[Docket  No.  QF86-59-000J 

On  October  22, 1985,  Tultex 
Corporation  (Applicant),  of  P.O.  Box 
5191,  Martinsville,  Virginia  24115 
submitted  for  filing  an  application  for 
certification  of  a  facilify  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1,320  kilowatt  hydroelectric 
facility  is  located  in  Rockingham 
County,  North  Carolina. 

A  separate  appUcation  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  bom 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibilify  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facilify  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

14.  Tultex  Corporation 

[Docket  No.  QF86-60-000] 

On  October  22, 1985,  Tultex 
Corporation  (Applicant),  of  P.O.  Box 
5191,  Martinsville,  Vii^ginia  24115 
submitted  for  fiUng  an  application  for 
certification  of  a  facilify  as  a  quaUfying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1,320  kilowatt  hydroelectric 
facility  is  located  in  Rockingham 
County,  North  Carolina. 

A  separate  application  is  required  for 
a  hydroelectric  project  Ucense, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
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a|yHcatka»a»ergq«e9ted  bjF  separate 
public  notice.  Qaahfyiiig  St alu»  serves 
only  to  uiljMUh  eiigibtlily  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Comnrissien's  regghtrons.  19CFR 
Part  292.  It  does  not  refreve  a  facifity  of 
any  other  reqirirements  of  focal.  State  or 
Federal  law,  inchidmg  those  regartfiog 
siJing,  cxmstmrthra,  operation,  licensing 
and  potfutioa  abatement. 

1&  UduB  Waste  OispMiri.  Iw;. 
IDoehet  No.  C^i»-€»-8M) 

On  October  21, 1985,  Urban  Wisste 
Disposal,  brc.  (Applicant),  of  225  Park 
Arerwe,  New  York.  New  York  lomr  • 
sabmittetl  forfHing  an  appKcatioa  fer 
certification  of  a  facfRty  as  a  qualifying 
cogeneration  facility  punoaot  to 
§  292.207  of  the  Conunissioa's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  facility  is  located  al  6600  SwE.58Ui 
Avemie.  Ocala.  Florida.  It  will  utilize 
methane  gas  generated  from  the 
Baseline  LaiidfiU  and  hot  gassc* 
generated  from  the  pyrdysis  in  incoRung 
waste  to  feed  gas  turbine  eagine 
generators  to  produce  electricity.  Four 
gas  turUae  engine  gmeratcf  units  wiH 
be  phased  in  over  a  period  of  daie.  The 
initial  facility  wiU  utiHze  one  unit  and 
will  produce  approxunately  .83 
megawatts  of  electiicity.  II  is  estimated 
that  3.31  me^watts  will  be  produced 
when  the  facility  is  fully  operational. 

16.  Wlntefield  Power  &  Light 
Associates — New  Hampshire 

{Dodtet  No.  QF84-444-a02] 

On  October  21, 1965^  Wiate&ld 
Power  &  Light  Associates  (Applicant),  of 
I^eavitt  Road.  Pittsfieki  New  Hampshire 
03283  safamittcd  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  small  power  productiow 
facility  pursuant  to  i  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  conipfete  filing. 

The  13.8  MW  facility  located  on 
Airport  Road  in  White  field  Industrial 
Park  in  WhitefieW.  New  Hampshire,  will 
generate  electric  power  from  biomass  in 
the  form  of  wood  chips,  bark  and  fines 
as  a  primary  energy  source.  The  pcoiect 
power  is  expected  to  be  sold  to  IHiblic 
Service  Company  of  New  Haa^ishire. 
The  A]}plicant  owns  no  other  facility 
located  witian  one  mile  of  tiie  proposed 
facility.  No  electric  utility  or  eieetric 
utility  holding  corapany  has  any 
ownership  interest  ia  (he  facUity. 


17.  Wofinsnr  cbj^mmii^  Inc.  anif 
PntOnSf  Esef^y,  loc 

(Docket  Nos.  QF88-87-000  QRn-87-Otf ) 

On  October  28, 1985^  Wormser 
EocioeeiiBg.  lac.  and  Martin  Eneigy.  Inc. 
(Applicants],  of  225  Merrimac  Street. 
W*bu«i,  Maseadwettaflaasi  sutnailted 
for  filing  a»  application  for  oettificatiun 
of  a  facility  as  a  quabfyin^  sniatt  power 
production  wid  cogenoHtiaa  fec^ity 
psBSnaiit  to  $  2ye.2Q7  of  the 
Contmissian's  regulations.  No 
determination  has  been  made  that  the 
suboiittst  constitnfe*  a  complete  fflfng. 

The  proposed  small  power  prodoctioa 
facility  or  topping-cycle  cogeneration 
facility^  will  be  located  at  291  Milton 
Road  in  North  Rochester,  New 
Hampshire.  The  faeitity  will  consist  of  a 
steam  generator  and  an  extraction/ 
condensing  steam  turbine-generator. 
The  extracted  steam  will  be  used  for 
process  heating  of  the  fiber  prodacts 
and  for  space  h^tis^.  The  net  power   ' 
production  capataty  of  tfae  faciiity  will 
be  18  MW.  The  primaiy  energy  soarce 
will  be  coai  or  wood  cfaipsv  bark  and 
fines  oc  pctroleans  coke  or  afnthracite 
coiiB.  No  electric  irtifity,  electric  utility 
holding  company  will  have  any 
ownership  interest  in  the  facilfty.  There 
are  no  facilities  located  within  one  mile 
of  the  facility  which  will  use  same 
energy  source  and  which  are  owned  by 
the  Apphcant. 

Standard  Paragrafihs: 

E.  Any  person  desirisg  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regutotory  Connnwsion,  BBS 
North  Capitol  Street,  NE.,  Washington. 
DC  20420,  in  accordance  with  Rules  211 
and  214  c4  the  Commission's  Rrrtes  of 
Practice  and  Procedure  (19  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  pities  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

KeniMihF.PkMk 

Secmtary. 

[FR  Doc.  85-27B55.  Filed  11-19-85;  &45  ual 
uuiamcm 
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November  12, 1985. 
Comment  date 

Thirty  days  from  publication  in  tfae 
Federal  Register,  in  accofdance  witk 
Standard  Paragraph  E  at  the  end  of  tins 
notice. 

Take  notice  that  the  ioUswing  filings 
have  been  nndc  with  the  Coonassran. 

1*  vO^BMC  KtnOsKjr  ^ysvMnVt  luCa 

[Dockel  No.  QF86-77-000I 

On  October  24, 1986^  Cogenic  Energy 
Systems  (Applicant),  of  935a  Activity 
Road.  Suite  D,  SanOie^  CaUfomia 
92126,  submitted  for  filing  aa  application 
foe  certification  of  a  facility  as  a 
qualifying  cogeneiaiion  facility  pursumt 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitirteS  a 
complete  filing. 

The  topping-cycie  cogeneration 
facility  is  located  at  the  Holiday  Inn/ 
Embarcadero^  San  Diego,  California  and 
consists  of  three  internal  combustion 
engine  generator  units  and  waste  heAt 
recovery  equipmeaL  The  x»l  electric 
power  production  is  300  kW,  The 
primary  source  of  energy  is  natural  gas. 

2.  r«iynir  Enei^  Systama^  Inc. 

[Docket  No  QFB6-7»-eeO) 

On  October  25, 1985,  Cogenic  Energy 
Systems,  Inc.  (Applicant),  of  9353 
Acltvity  Road,  Suite  D,  San  Diego, 
Califomra  92126,  submitted  for  filing  an 
application  for  certification  of  a  fadllty 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  the  Holiday  Inn/ 
Harbor  View,  San  Diego,  California  and 
consists  of  one  internal  combustion 
engine  generator  unit  and  waste  beat 
recovery  equipment.  The  net  electric 
power  production  is  100  kW.  The 
primary  source  of  energy  is  natural  gas. 

3.  Cogenic  Energy  Systaan,  lac 

[Docket  No.  QFe6-8»-«eoj 

On  October  25,  IQiS,  CogrBic  Energy 
Systems,  Inc.  (Applicant],  of  9353 
Activity  Road,  Suite  D,  San  Diego, 
Caliltmns  gCIZBk  submitted  for  fiftig  an 
appfJ€a<ion  for  certification  of  a  facftity 
as  a  qualifying  cogeneration  facHfty 
pursnant  to  f  2^.207  of  tfle 
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Commission's  regulatkjns.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  fibng. 

The  topping-cj«cle  cogeneration 
facility  is  iocated  at  the  Santa  Barbara 
Coimty  Hospital.  Santa  Barbara, 
California  and  consisis  of  one  internal 
combustion  engine  generator  unit  and 
waste  heat  recovery  equipment.  The  net 
electric  power  production  i«  350  kW. 
The  primary  soarce  of-energy  is  natural 
gas. 

4.  Oogenic  Eneigy  Sywletaa,  Inc. — 
Rosewood  Retirement  Home 

(Dockst  No.  QF86-84-Qeo] 

On  October  28,  W85,  Cqgenic  Ener^ 
Systems,  Inc.  (Applicant),  of  9353 
Activity  Road,  Suite  D,  San  Diego. 
California  submitted  for  filing  an 
applioation  for  certtfication  of  a  facility 
as  a  qualffying  cogeneration  facility 
pursuant  to  5  292.207  of  the 
Commission's  regulations.  No 
detennination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  installed  at  (he 
Rosewood  Retirement  Home,  1301  New 
Stine  Road,  Bakersfield,  California 
93309.  The  facility  will  consist  of  an 
internal  combustion  engine-generator 
fueled  by  natural  gas  with  waste  heat 
recovery  from  both  jacket  water  and 
exhaust  gases.  The  electric  power 
production  capacity  will  be  238 
kilowatts.  Installation  will  begin  in 
February  1986. 

5.  Cogoiric  Energy  Systems,  h»c.— 
Consolidated  F9m  Indostries 

[Docket  No.  QF8&-85-000J 

On  October  28. 1985,  Cogenic  Energy 
Systems,  Inc.  (Applicant),  of  9353 
Activity  Road,  Soite  D,  San  Diego, 
Califwnia  92126  submitted  for  filing  an 
applicalion  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  installed  al  Consolidated 
Film  Industries.  959  North  Seward 
Street,  Hollywood,  California  90038.  The 
facility  will  consist  of  an  infernal 
combustion  engine-generator  fueled  by 
natural  gas  with  waste  heat  recovery 
from  both  jacket  water  and  exhaust 
gases.  The  electric  power  production 
capacity  will  be  1,270  kilowatts. 
Installation  will  begin  in  November 
1985. 


6.  Cogaaic  Energy  Syntann,  Inc.— 
Anabeim  MenMHial'HoaiNtal 

fDockct  No.  QP8&-e&-00(q 

On  October  28, 1985,  Cogenic  Energy 
Systems,  Inc.  (Applicant),  of  9353 
Activity  Road.  Suite  D.  San  Diego, 
California  92126  submitted  for  filing  an 
appUcation  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  5  292.207  of  the 
Conunission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  installed  at  Anaheim 
Memorial  Hospital,  ill  West  La  Pafana, 
Anaheim,  California  92803.  The  facility 
will  consist  of  an  internal  combustion 
engine-generator  feeled  by  natural  gas 
with  waste  heat  recovery  from  both 
jacket  water  and  exhaust  gases.  The 
electric  power  production  capacity  will 
be  9S8  kflowatts.  InstaBation  will  begin 
in  November  1985. 

7.  Beaver  Wood  joint  Ventura 

[Docket  No.  QF82-127-001| 

On  September  17. 1985,  Beaver  Wood 
Joint  Venture  (Applicant),  of  324  Hariow 
Street,  Bangor,  Maine  04401  (c/o 
Alternative  Energy,  Inc.)  submitted  for 
filing  an  application  for  recertifies tion  of 
a  facility  as  a  qoaHfying  small  power 
production  lacility  porsoant  to  f  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitates  a  complete  filing. 

The  facihty  is  located  in  Chester, 
Maine  and  consists  of  an  indirect-fired 
gas  turbine  power  cycle  combined  with 
an  exhaust-fired  steam  cycle.  TTie 
electric  power  prodnction  capacity  is 
18.9  MW.  The  primary  source  of  energy 
is  biomasB  in  the  form  of  wood. 

8.  Bridgewater  Steam  Power  Go. 

(Docket  No.  QF86-53-000] 

On  October  21, 1985,  Bridgewater 
Steam  Power  Co.  (Applicant),  of  RFD  3, 
Box  188,  Laconia,  New  Hampshire  03246 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facihty  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutefl  a 
complete  filing. 

The  small  power  production  facility  is 
located  at  U.S.  Route  3,  Bridgewater, 
New  Hampshire.  The  primary  energy 
source  is  biomass  in  the  form  of  wood 
chips.  The  elet:tric  power  production 
capacity  is  15  megawatts.  There  is  no 
planned  usage  of  natural  gas,  oil  or  coal 
by  the  facility. 


9.  Indeok  £a«:gy  Setrioes,  lac 

[Docket  Wo.  QF86-39-000J 

On  October  15, 1985.  Indeck  Energy 
Services,  Inc.  (Applicant),  of  1111  S. 
Willis  Avenue,  Wheeling.  Illinois  60090. 
submitted  for  filing  an  application  ibr 
certification  of  a  facility  as  a  <)ualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  ben 
made  that  the  subxnittal  constitutes  a 
complete  filing. 

The  topphig-cycle  cogeneration 
facility  wiil  be  located  at  Turners  FaUs, 
Massachusetts  01376,  adjacent  to  the 
Strathmore  Paper  Company.  The  facility 
will  consist  of  one  coal-fired  boiler,  a 
steam  turbine  and  necessary  auxiliary 
equipment  The  facility  will  provide 
process  steam  for  the  Strathmore  Paper 
Company.  'HieauDunun  electric  power 
production  will  be12  MW. 

10.  International  Cogeneration 
Corporation 

[Docket  No.  QFa6-74-«0^ 

On  October  24, 1985,  htteniatiuiial 
Cogeneration  Corporation  (Applicant), 
of  320  Wahiut  Street,  Suite  105. 
Philadelphia,  Pennsylvania  19106 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  porsuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  Aat  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  the  Seaview 
Condominiom,  Longport,  New  Jersey, 
The  facility  consists  of  a  reciprocating 
engine  generator  and  waste  heat 
recovery  equipment  The  net  electric 
power  production  capacity  is  59  kw.  The 
primary  energy  source  of  the  facility  will 
be  natural  gas. 

The  application  for  commission 
certification  of  qualifying  status  of  a 
cogeneration  facility  includes  a  request 
for  exemption  fi'om  incremental  pricing 
for  the  natural  gas  used  at  the  facility. 

11.  intematiMial  Cogeneratioa 
Corporation 

[Docket  No.  QFBft-75-000] 

On  Octdser  24, 1965,  international 
CogeneraticHi  Corporation  (Appticant), 
of  320  Wahiut  Street,  Suite  105, 
Philadelphia,  Pennsylvania  19106 
submitted  for  filing  an  application  for 
certification  of  a  facihty  as  a  qaahfying 
cogeneration  facility  puramBt  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  8\^}aiittal  constitutes  a 
complete  filing. 
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The  topping-cycle  cogeneration 
facility  is  located  at  Lakeland  Hills 
YMCA.  100  Fanny  Road.  Mountain 
Lakes.  New  Jersey  07046.  The  facility 
consists  of  a  reciprocating  engine 
generator  and  waste  heat  recovery 
equipment.  The  net  electric  power 
production  capacity  is  59  kw.  The 
primary  energy  source  of  the  facility  will 
be  natural  gas. 

The  application  for  commission 
certification  of  qualifying  status  of  a 
cogeneration  facility  includes  a  request 
for  exemption  from  incremental  pricing 
for  the  natural  gas  used  at  the  facility. 

12.  Lithium  Corporation 

[Docket  No.  QF86-84-000| 

On  October  29. 1985.  Lithium 
Corporation  of  America  (Applicant),  of 
449  North  Cox  Road  Gastonia.  North 
Carolina  28053  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Conmiission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Bessemer 
City.  Manufacturing  Plant.  Hwy.  NC  161, 
Bessemer  City,  North  Carolina  28018. 
The  facility  will  contain  one  stoker-fired 
boiler  and  a  steam  tuirbine-generator  set. 
Exhaust  steam  will  be  used  for  process 
at  the  Bessemer  City  Chemical 
Manufacturing  Plant.  The  primary 
energy  source  will  be  coal.  The  net 
electric  power  production  capacity  will 
be  5.5  megawatts.  The  facility  is 
expected  to  start  commercial  operation 
in  August  1986. 

13.  Sycamore  Cogeneration  Company 

[Docket  No.  QF86-51-O00J 

On  October  21. 1985,  Sycamore 
Cogeneration  Company  (Applicant),  of 
Box  5197-X.  Bakersfield.  California 
93388  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  in 
the  Kern  River  oil  field  near  Bakersfield. 
Kern  County.  California.  The  facility 
will  consist  of  four  combustion  turbine- 
generator  sets  and  four  heat  recovery 
boilers  (HRB).  The  steam  from  the  HRB 
will  be  used  for  thermally  enhanced  oil 
recovery.  The  electric  power  production 
capacity  of  the  facility  will  be  300  MW. 
The  primary  energy  source  will  be 
natural  gas,  backed  up  by  low  sulphur 
distillate  fuel  oil.  50%  of  the  ownership 


interest  is  held  by  VVestern  Sierra 
Energy  Company  which  is  a  wholly 
owned  subsidiary  of  Southern  California 
Edison  Company,  an  electric  utility 
Company.  The  installation  of  the  facility 
will  begin  in  February  1986  with  a 
scheduled  start-up  date  of  June  1987. 

14.  Wagner  ft  Brown 

(Docket  No.  QF8&-5O-00O] 

On  October  28. 1985,  Wagner  ft  Brown 
(Applicant),  of  Suite  1100  The  Summit. 
300  N.  Marienfeld,  P.O.  Box  1714. 
Midland,  Texas  79702  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitues  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  17  miles  west  of 
Sterling  City,  Texas  and  consist  of  two 
reciprocating  engine  generator  units, 
waste  heat  recovery  equipment,  and 
water  desalination  equipment.  The 
electric  power  production  capacity  is  2 
MW.  The  primary  source  of  energy  is 
natural  gas. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-27654  Filed  11-19-65;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures;  Key  Oil  Co.,  Inc. 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 


approriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$81,016  gained  as  a  result  of  a  consent 
order  which  the  DOE  entered  into  with 
Key  Oil  Company,  Inc..  a  reseller- 
retailer  of  petroleum  products  located  in 
Tuscaloosa.  Alabama.  The  money  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  DOE's  Economic 
Regulatory  Administration. 

DATE  ANO  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Indpendence  Avenue,  SW., 
Washington,  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  number  HEF-0105. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  L.  Kestenbaum,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  252- 
6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $81,016  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Key  Oil  Company,  Inc.  (Key,  Inc.). 
The  funds  were  provided  to  the  DOE  by 
Key.  Inc.  to  settle  all  claims  and 
disputes  between  the  firm  and  the  DOE 
regarding  the  manner  in  which  the  firm 
applied  the  federal  price  regulations 
with  respect  to  its  sales  of  refined 
petroleum  products  during  the  period 
March  1. 1979.  through  December  31, 
1979. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage.  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  firms  and 
individuals  who  purchased  motor 
gasoline  from  Key.  Inc.  In  order  to 
obtain  a  refund,  a  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  from  Key.  Inc.  and  to 
demonstrate  that  it  was  injured  by  Key. 
Inc.'s  pricing  practices.  Applicants  must 
submit  specific  documentation  regarding 
the  date,  place,  and  Volume  of  product 
purchased,  whether  the  increased  costs 
were  absorbed  by  the  claimant  or 
passed  through  to  other  purchasers,  and 
the  extent  of  any  injury  alleged  to  have 
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been  soffered.  An  applicant  daimmg 
$5,000  or  less,  however,  will  be  required 
to  docomcnt  only  its  purchase  volumes. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  funds  may  remain  after 
all  meritoriougfi[»t-»tage  claims  have 
been  satsfied.  OHA  invites  intCTested 
parties  to  submit  their  views  contxming 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  rerfund  procediffes. 
Commenting  parties  are  requested  to 
submit  two  copies  of  Iheir  conunents. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  1.00  and  5i)0  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-r2M,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 

Dutcd:  November  12,  1965. 
George  B.  Brunoj', 
Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Impiemeiitation  of  Special  Ref and 
Procedures 

Name  of  Firm:  Key  Oil  Company,  Inc. 

Date  of  Fflmg:  OctobCT  13, 1983.' 

Case  Number  HEF-0105. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory-  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  »nd  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DCMl  regulations.  See  10 
CFR  I^rt  205,  Snbpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13, 1983,  ERA  ftled  a  Petition  for 
the  Implemerrtation  of  Special  Refund 
ProceduTes  m  connection  vejth  a  consent 
order  entered  into  with  Key  Oil 
Company,  Inc.  (Key,  Inc.). 

I.  BackgrouiMi 

Key.  Jnc.  is  a  "reseDer-retailer"  of 
motor  gasoline  as  that  term  wets  defined 
in  10  CFR  212.31  and  is  located  in 
Tuscaloosa,  Alabama.  A  DOE  admit  of 
Key,  inc.'s  records  revealed  possible 
vitiations  of  the  Mandekiry  Petroleum 
Price  Regulations.  10  CFR  Part  212. 
Subpart  F.  The  audit  alleged  that 
belween  March  1, 1979  and  December 


31, 1979,  Key,  Inc.  overchaifed  its 
custoRiers  bySB9,650.94  in  its  sales  of 
motcR-  gasohne. 

In  order  to  «etde  all  clains  aiKl 
disputes  as  to  the  firm's  sales  of  motor 
gasoline  during  the  audit  period.  Key, 
Inc.  and  ^e  DOE  entered  into  a  consent 
order  on  September  18, 1981.  The 
conMnt  order  refers  to  Q^A's 
allegations  of  m'erchai^es,  but  notes 
that  there  was  no  finding  that  violations 
occurred.  The  consent  order  also  states 
that  K«y,  Inc.  does  not  aodit  to  any 
violations  of  the  reg^stiofis. 

Under  the  terms  of  the  consent  order, 
Key,  Jnc.  was  required  to  deposit 
$69,650.94,  phis  installment  interest  into 
an  interest  bearing  escrow  accoint  for 
ultimate  distribution  by  the  DOE.T^ 
first  payment  was  received  on  October 
1, 1980  and  the  last  or  July  13, 1984.  > 

II.  Proposed  Refund  Proceduces 

The  procedural  regulations  of  the  1X)E 
set  fortii  general  guideKnes  t«  be  w»ed 
by  OHA  in  formulatii^  and 
implementing  a  plan  of  difitribation  for 
funds  received  as  a  result  of  an 
enforcement  proceedhjg.  10  CFR  Part 
2(»,  SubpM-t  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  might  have  been  tninred  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  any  such  injmy. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority'  of  OHA  to 
fashion  procedures  to  distribute  refunds, 
see  Office  of  Enforcement,  9  DOE 
f  82,508  (1981),  and  Office  of 
Enforcement.  8  DOE  \  82,597  (1981) 
(Vickers). 

Our  experience  with  Subpart  V  cases 
leads  us  to  believe  that  the  di«tribntion 
of  refunds  in  this  proceeding  shtnild  take 
place  in  two  stages.  In  tfie  first  stage,  we 
will  accept  claims  from  identiEabie 
purchasers  of  motor  gasoline  who  may 
have  been  injured  by  Key,  inc.  pricing 
practices  during  the  consent  order 
period  March  1, 1979  through  December 
31, 1979.  If  any  funds  remain  after  all 
meritorious  first-stage  claims  ha\'e  been 
paid,  they  may  be  distrilwtd  in  a 
second-stage  proceeding.  See,  e,g.. 
Office  of  Special  Counsel,  10  DOE 
f  85.048  (1882)  [Amoco]. 

A.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  Key.  Inc. 
refund  proceeding,  we  proposed  to 
distribute  the  funds  currently  in  escrow 
to  claimants  who  demonstrate  that  they 


'  The  total  ctmsent  order  pvyment  mcludmg 
instsUment  interest  amounted  to  SSl.Oie.  We  have 
used  this  figure  aa  the  principal  areoanl.  As  of 
October  31, 1965,  the  escrow  account  contained 
$113,106  including  accrued  intereM. 


were  infured  by  Key.  inc's  aUeged 
overcharges.  As  we  have  done  in  many 
prior  refraid  cases,  we  propose  (o  adopt 
certam  presumptions,  which  will  be 
used  to  help  determiRe  the  level  of  a 
purchasers  injury. 

The  use  of  presumptions  in  refraid 
cases  is  specifically  authorized  by 
applicable  DOE  procedural  regulations. 
The  presumptions  we  plan  to  adopt  in 
this  case  are  used  to  permit  claimants  to 
participate  in  the  refund  process  at  a 
reasonable  cost,  and  will  enable  OHA 
to  consider  the  refund  applicatioas  in 
the  most  effioieat  way  possible  in  view 
of  the  limited  resources  available. 

First,  we  plan  to  adopt  a  presumption 
that  the  aHleged  mrercharges  were 
dispersed  evenly  among  all  sales  of 
pr«dttct8  made  during  the  consent  order, 
period,  in  the  past,  we  have  referred  to  a 
refund  prrocess  that  uses  this 
presumption  as  a  volumetric  system. 
Second,  we  propose  to  adopt  a 
presHn^tion  of  injury  with  respect  to 
small  claims.  Thrrd,  we  plan  to  adopt  a 
presumption  that  spot  purchasers  were 
not  injured  by  the  alleged  overcharges. 
As  a  separate  matter,  we  are  making  a 
proposed  finding  that  ultimate 
consumers  of  Key,  Inc.  products  were 
injured  by  Key,  Inc's  pricing  practices. 

The  pro  rata,  or  volumetric,  refund 
presumption  assumes  that  alleged 
overcbai:ges  by  a  consent  order  ikm 
were  spead  equally  over  all  gallons  af 
product  marketed  by  that  Turn.  In  the 
absence  of  better  inibrraation,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generd^y  wqinned  a 
regulated  firra  to  acoount  for  iacseased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  Hiis  presumption 
is  rebuttable,  however.  A  daimant 
which  believes  that  it  altered  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence 
proving  this  daon  in  order  lo  receive  a 
larger  refund.  See,  e.g.,  Sid  Hichardson 
Carbon  and  Gasoline  Co.  mid 
Richardson  Products  Co./Skraxl  and 
Propane  Co.,  12  DOE  f  85,SM  (1064).  and 
cases  dted  herein  et€8,KM. 

Under  the  volumetric  system  we  plan 
to  adopt,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  purchased  from  Key.  Inc.  times 
the  volumetric  factor.  The  volumetric 
factor  is  the  average  per  gallon  refurwi 
and  in  this  case  equals  $.0288  per 
gallon.'  In  addition,  successful 


'This  figure  is  derived  bf  diwcbng  the  SU  JBIO 
principal  amount  i>y  (faeZS0S.5tl  i^aUaot  of 
products  sold  by  Key.  Inc.  during  the  canaent  order 
period. 
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claimants  will  receive  a  proportionate 
share  of  the  accrued  interest. 

The  second  presumption  we  plan  to 
use  is  that  purchasers  of  Key,  Inc's 
products  seeking  small  refunds  were 
injured  by  Key,  Inc's  pricing  practices. 
There  are  a  number  of  bases  for  such  a 
presumption.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  \  82,541  (1982).  Firms  which  will  be 
eligible  for  refunds  were  in  the  chain  of 
distribution  where  the  alleged 
overcharges  occurred  and  therefore 
experienced  some  impact  of  the  alleged 
overcharges.  In  order  to  support  a 
speciHc  claim  of  injury,  a  Tirm  would 
have  to  compile  and  submit  detailed 
factual  information  regarding  the  impact 
of  alleged  overcharges  which  took  place 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive.  With  small  claims,  the  cost 
to  the  firm  of  gathering  the  necessary 
information  and  the  cost  to  OHA  of 
analyzing  it  could  easily  exceed  both  the 
expected  refund  and  the  benefits  from 
any  additional  precision.  Consequently, 
without  some  simplified  procedures, 
some  injured  parties  would  be 
e^ectively  denied  an  opportunity  to 
receive  a  refund.  This  presumption 
eliminates  the  need  for  a  claimant  to 
submit  and  OHA  to  analyze  extensive, 
detailed  proof  of  what  resulted  from  the 
initial  impact  of  the  alleged  overcharges. 

Under  the  small-claims  presumption,  a 
claimant  that  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level.  Several 
factors  determine  the  value  of  this 
threshold.  One  is  the  concern  that  the 
cost  to  the  applicant  and  the 
government  of  compiling  and  analyzing 
information  sufficient  to  show  injury  not 
exceed  the  amount  of  the  refund  to  be 
gained.  In  this  case,  where  the  refund 
amount  is  fairly  low,  $5,000  is  a 
reasonable  value  for  the  threshold.  See 
Texas  Oil  &  Gas  Corp.,  12  DOE  H  85,069 
(1984):  Office  of  Special  Counsel,  11 
DOE  ^  85,226  (1984)  [Conoco),  and  cases 
cited  therein. 

Unlike  threshold  claimants,  an 
applicant  which  claims  a  refund  in 
excess  of  $5,000  will  be  required  to 
document  its  injury.  A  reseller  will  be 
required  to  demonstrate  that  it 
maintained  a  "bank"  of  unrecovered 
product  costs  in  order  to  show  that  it  did 
not  pass  along  the  alleged  overcharges 
to  its  own  customers.'  In  addition,  a 


reseller  claimant  must  show  that  market 
conditions  would  not  permit  it  to  pass 
through  those  increased  costs.  See  e.g., 
Triton  Oil  and  Gas  Coqjoration/Cities 
Service  Company,  12  DOE  1185,107 
(1984);  Tenneco  Oil  Company/Mid- 
Continent  Systems.  Inc.,  10  DOE  T|  85,009 
(1982). 

We  propose  that  retailer  claimants  be 
subject  to  a  different  requirement  for 
demonstrating  injury  than  that  outlined 
above  for  reseller  applicants.  We 
believe  a  modification  of  the  injury 
requirement  for  retailers  is  justified 
because  during  most  of  the  Key,  Inc. 
consent  order  period,  specifically  from 
July  16, 1979  to  December  31, 1979, 
retailers  of  motor  gasoline  were  not 
required  to  compute  MLSPs  with- 
reference  to  May  15, 1973  selling  prices 
and  increased  costs.  See  10  CFR  212.93; 
45  FR  29548  (1980).  Instead,  effective 
July  16, 1979,  a  retailer  was  required  to 
calculate  its  MLSP  under  a  fixed-margin 
approach  set  forth  in  the  new  rule. 
Unrecouped  increased  product  costs 
could  no  longer  be  banked  for  later 
recovery.  Id. 

We  note  that  retailer  applicants  in 
other  refund  proceedings  are  generally 
unable  to  claim  refunds  above  the 
threshold  amount  if  they  lack  a  showing 
of  banks  of  unrecouped  product  costs, 
since  banks  tend  to  prove  that  a  firm 
absorbed  rather  than  passed  through  its 
increased  product  costs.  However,  for 
the  purposes  of  this  proceeding,  we 
propose  that  retailers  which  lack  banks 
subsequent  to  ]uly  16, 1979  may  still  file 
a  claim  for  a  refund  for  that  period 
which  exceeds  the  small  claim 
threshold.* Retailers" should,  however, 
submit  bank  calculations  from  March  1, 
1979  through  July  16, 1979.  In  addition, 
like  resellers,  they  must  show  that 
market  conditions  prevented  them  from 
recovering  those  increased  costs. 
Indicators  of  a  competitive  disadvantage 
include  a  detailed  description  of 
lowered  profit  margins,  decreased 
market  shares,  or  depressed  sales 
volumes.* 


'This  injury  requirement  reflects  the  nature  of  the 
petroleum  price  regulations  in  effect  beginning  on 
August  19. 1973,  and  ending  on  July  16. 1979  for 
retailers,  and  on  May  1. 1980  for  resellers.  Under  the 
original  rules,  a  reseller  or  retailer  of  motor  gasoline 
was  required  to  calculate  its  maximum  lawful 


selling  price  (MLSP)  by  summing  its  selling  price  on 
May  15, 1973  with  increased  costs  incurred  since 
that  time.  A  firm  which  was  unable  to  charge  its 
MLSP  in  a  particular  month  could  "bank"  any 
unrecovered  increased  product  costs,  so  that  those 
costs  could  be  recouped  in  a  later  month,  if  possible. 
See  10  CFR  212.93:  45  FR  29546  (1980). 

'The  cost  bank  requirement  has  been  relaxed  in 
other  instances  regarding  the  change  in  the  pricing 
regulations  for  motor  gasoline.  See  Tenneco  Oil 
Company/United  Fuels  Corporation.  10  DOE 
185.005  at  88,017  n.l  (1962)  (Tenneco). 

'Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  be 
eligible  for  a  refund  of  up  to  the  S5.000  threshold, 
without  being  required  to  submit  further  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  $5,000.  See 


If  a  reseller  or  retailer  made  only  spot 
purchases,  we  propose  that  it  should  not 
receive  a  refund  since  it  is  unlikely  to 
have  experienced  injury.  This  is  true 
because 

[tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers,  8  DOE  at  85,396-97.  The  same 
principles  apply  in  this  case. 
Accordingly,  we  propose  that  resellers 
and  retailers  which  made  only  spot 
purchases  from  Key,  Inc.  not  receive 
refimds  unless  they  present  evidence 
which  rebuts  this  presumption  and 
establishes  the  extent  to  which  they 
experienced  injury. 

As  noted,  we  are  proposing  a  finding 
that  end  user — or  ultimate  consumer — 
purchasers  whose  business  operations 
are  unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges 
settled  in  the  consent  order.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement,  10  DOE  1185.072  (1983) 
[PVM);  see  also  Texas  Oil  &  Gas  Corp., 
12  DOE  at  88,209.  and  cases  cited 
therein.*  Therefore,  to  prove  injury, 
ultimate  consumers  must  document  only 
their  purchase  volumes. 

In  addition,  we  propose  that  firms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
not  be  required  to  demonstrate  that  they 
absorbed  the  alleged  motor  gasoline 
overcharges.  In  the  case  of  regulated 
firms,  e.g.,  public  utilities,  any 
overchargees  incurred  as  a  result  of  Key, 
Inc's  alleged  violations  of  the  DOE 
regulations  would  routinely  be  passed 
through  to  the  firms'  customers. 
Similarly,  any  refunds  received  by  such 
firms  would  be  reflected  in  the  rates 
they  were  allowed  to  charge  their 


Vickers.  8  DOE  at  85.396.  See  also  Office  of 
Enforcement,  10  DOE  185,029  at  88,122  (1982)  (Ada). 
*If  a  firm  is  both  a  spot  purchaser  and  an  ultimate 
consumer,  it  will  be  treated  as  an  ultimate  consumer 
and  will  not  be  required  to  make  any  showing  of 
injury  beyond  that  required  of  other  ultimate 
consumers. 


Federal  Regbtar  /  Vol.  50.  No.  224  /  Wednesday.  November  20.  1965  /  Notices  47819 


customers.  Refunds  to  agricultural 
cooperatives  would  likewise  directly 
influence  the  prices  charged  to  their 
member  customers.  Consequently,  we 
propose  adding  such  firms  to  the  class  of 
claimants  that  are  not  required  to  show 
that  they  did  net  pass  through  to  their 
customers  cost  increases  resulting  from 
alleged  overcharges.  See,  e.g..  Office  of 
Special  Counsel  9  DOE  182,538  (1982) 
[Tenneco],  and  Office  of  Special 
Counsel  9  DOE  182,545  at  85,244  (1982) 
[Penmoil).  Instead,  those  firms  should 
provide  with  their  application  a  full 
explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customers  and  how  the  appropriate 
regulatory  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  any  refund  money.  Sales  by 
cooperatives  to  nonmembers,  however, 
will  be  treated  the  same  as  sales-by  any 
other  reseller. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refunds  of  less  than  $1& 
outweighs  the  benefits  of  restitution  in 
those  situations.  See.  e.g.,  Uban  Oil  Co., 
9  DOE  at  85,225.  See  also  10  CFR 
205.286(b).  The  same  principle  applies 
here. 

B.  Applications  for  Refund 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  should  file  an 
Application  for  Refund  pursuant  to  10 
CFR  205.283.  In  its  application,  a 
claimant  must  include  a  schedule, 
broken  down  by  product,  of  its  monthly 
purchases  from  Key,  Inc.  Applicants 
should  also  provide  all  relevant 
information  necessary  to  support  their 
claim  in  accordance  with  the 
presumptions  stated  above.  A  claimant 
must  also  state  whether  it  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  underlying  these 
proceedings.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund.  Finally,  an 
applicant  should  report  whether  it  is  or 
has  been  involved  as  a  party  in  DOE 
enforcement  or  private,  section  210 
actions.  If  these  actions  have  been 
concluded  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the 
matter.  If  the  action  is  still  in  progress. 


the  applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  must  keep  OHA  informed  of 
any  changes  in  status  while  its 
Application  for  Refund  is  pending.  See 
10  CFR  205.9(d). 

C.  Distribution  of  Remaining  Consent 
Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
proceeding  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 
It  is  therefore  ordered  that: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Kiey  Oil 
Company,  Inc.  pursuant  to  the  consent 
order  executed  on  September  18, 1981, 
will  be  distributed  in  accordance  with 
the  foregoing  decision. 

(PR  Doc.  85-27636  Filed  11-1&-85:  8:45  am] 
mUJNQ  CODE  MSO-OI-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$75,102.50  obtained  as  a  result  of  a 
consent  order  which  the  DOE  entered 
into  with  Power  Pak  Company,  Inc.,  a 
wholesale  purchaser  reseller  located  in 
Houston,  Texas.  The  money  is  being 
held  in  escrow  following  the  settlement 
of  enforcement  proceedings  brought  by 
the  DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  the  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0155. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  J.  Marullo,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 


1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  252-6602. 

SUPPLEMENTARY  MPORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $75,102.50  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Power  Pak  Company,  Inc.  (Power 
Pak).  The  funds  were  provided  to  the 
DOE  by  Power  Pak  to  settle  all  claims 
and  disputes  between  the  firm  and  the 
DOE  regarding  the  manner  in  which  the 
firm  applied  the  federal  allocation 
regulations  with  respect  to  its  sales  of 
motor  gasoline  during  the  period  August 
1. 1979,  through  December  31, 1979. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage,  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  firms  and 
individuals  who  were  unable  to 
purchase  their  adjusted  base  period 
allocations  of  motor  gasoline  from 
Power  Pak  during  the  consent  order 
period.  In  order  to  obtain  a  refund,  each 
claimant  will  be  required  to  submit 
enough  information  to  demonstrate  that 
it  was  injured  by  Power  Pak's  alleged 
allocation  violations.  The  specific 
requirements  for  proving  injury  are  set 
forth  in  the  following  Proposed  Decision 
and  Order.  Applications  for  Refund 
should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  interested 
parties  to  submit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  IKX)  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234, 1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
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Director,  iJffkjt  tifUamimg^  amJ. 

lACMMoitk* 


PropoMd 
Department  af 

la^meatatimt  afS^tciaf  Ae/uod 

Nama  of  ^WiuHci .  Po*w  Pafc  Cft.  faic 

Da  te  of  Fifais:  OBtohtr  mSBL 

Cmb  M—tiLi.  HBP-«56». 

Umltr  tkc  pncedval  regM)atian»  oi  the 
Departmgnt  of  Eaany  (DOE^  tlta  Kf  nnwair 
Re^ilatory  AdaiMstiatian  (ERA)  may 
request  that  the  Office  of  Hearings  aad 
Appeal  (OHA)  fbrnrafate  and  imptement 
spcciffi  prooedrircs  to  dwtrfbttte  fundu 
received  as  a  rasnll  of  &ii  enfimuinuK 
pniriiiiiNiig  ■■  order  to  lenedy  tke  e&ccts  of 
actMJ  or  alleged  nolaliaM  oi  the  DOE 
regdatioM.  See  V»  CFH  PMt  aOfc  Snhyart  V. 
In  accoKlanca  with  the  praviMBOft  oC  Subpart 
V.  on  Oclobet  13, 1983.  ERA  filed  a  Pefition 
for  the  ImpfementatioD  of  Special  Refund 
PiTxxdnres  in  connection  with  a  consent 
order  entered  into  witft  RjwerMt  Co.,  Inc. 

I.  Backptwnd 

PoMwi  Pak  is  a  "whafesaie  pia  i  tiiei  i 
reseller"  of  refined  petroleun  products  a& 
that  term  was  defined  in  10  CFR  {  ZI1.5I  and 
is  located  in  Houston.  Texas.  A  DOE  audit  of 
Power  Pale's  iem»th  rerealerf  possrbfe 
violatiOTV  ef  the  Mawdolwy  Petroieom 
AllocatiBB  RpgiilfiD—.  la  dR  Part  211. 
Subpatta  A  aod  F.  The  DOe  atteged  (hat 
bel«we£D  Au^ist  1.  ia7&  and  December  31. 
1979,  Power  Pak  failed  to  supply-  certaia  of  its 
base  period  customers  with  their  adjusted 
based  period  allocations  of  motor  gasoline. 

In  order  to  settle  aO  ctainis  and  disputes 
between  ^wti  Pak  and  the  DOE  ie){urdhq{ 
the  firm's  sales  of  SKtor  gaaoHne  daring  the 
period  cwercd  hy  (he  aodH,  Power  Rah  ami 
the  IXK  mhuul  into  a  ^imhwiH  ordei  on 
September  X,  ym\.  The  coMeal  order  refers 
to  ERA'S  aUegKtians  ol  atlocatioB  infractki^ 
but  notes  that  diere  was  ao  findiiig  that 
violations  occurred.  Additionally,  the  rnnmant 
order  states  that  Power  Pak  does  not  admit 
that  it  Tioisted  the  rcgulatioiis. 

Under  the  Iffvs  of  the  consent  order. 
Power  fA  was  reqaiied.  im  a  aeriea  of 
i—taBif  Ida.  to  depaiiit  tBBJM.  phis  mtereit 
into  aa  inlfrtit  hiaiiim  hcmw  accoant  for 
ultimate  diatributioa  1^  the  DOE.  Povaer  Pak 
made  its  final  payment  on  August  19. 19&3.' 


The  procedural  cegulatfoos  of  the  DOE  set 
forth  genervl  gnidtihies  to  be  used  by  OHA 
in  formulating  and  hiiplciiientbig  a  pFan  of 
dishfbaliuii  for  funds  leteired  a*  a  result  of 
an  enforcement  proceeding,  »  CFR  Part  205, 
Subpart  V.  The  Subpart  V  process  aiay  be 
used  in  situations  where  the  EIOE  is  unaUe  to 
identify  readily  those  persons  who  RkeFy 
were  injured  l^  allied  legatory  vislitians 
or  to  ascertaia  readily  the  »'»"t"p*  of  such 
persons'  injiuies.  For  a  Bore  detailed 
discussion  of  Subpart  V  and  the  authority  of 
OHA  to  fasiiiuii  procednres  to  distribute 
refinids,  aee  O^ce  of  Ettfonxtnent,  9  DOE  t 
SZSOB  (nU),  and  Office  of  BafoKement,  % 

DOE  t  aejv  tntnnvidxrs^ 

Ctar  enperincc  with  Safapaet  V  <_ 

ustobeheweltetthediattihMtionafi 

ia  this  pioceedhig  should  lake  place  in  two 
stages.  In  the  Erst  stage,  we  will  accept 
claims  from  identifiable  purchasers  of  motor 
gasoh'ne  who  may  have  been  injured  by 
Power  Pak's  allocation  practices  during  the 
consent  order  period  Aagwst  1. 19^  through 
DeceBri>er  31.  MTa  If  any  hwia  remain  after 
all  meritonousiirst-stage  daats  hove  been 
paid,  they  may  be  distributed  ia  a  second- 
stage  proceeding.  See  e.g..  Office  of  Special 
Counsel.  10  DOE  \  85.048  (1982)  (4/noco). 

A.  Refunds  to  Identifiable  Pim:baaen 

In  the  first  stage  of  the  Power  Pak  refund 
proceeding,  we  propose  to  distribute  the 
funds  currently  ia  escrow  to  cUtmante  who 
demonstrate  that  they  were  injured  by  Power 
Pak's  ilfgtd  alhxatiaM  violotiom.  Many 
potential  claimants  are  hsted  in  Appevfices  1 
and  2.*  According  to  the  information 
contained  ia  the  ERA  aadil  fiha.  aU  of  Aese 
firms  purcbaaed  tess  than  their  ndfnftlBd  base 
period  allocation  entitlements  for  at  least  oae 
of  the  months  during  the  coosent  order 
period.  However,  since  there  could  be  a 
variety  of  reasons  for  why  a  particular  firm 
purchased  less  tfwn  its  monthly  allocation  of 
motor  gasoiine,  m  aH  Kkehhood  onfy  some  of 
the  Arms  Kaled  in  Appendicee  1  and  2  wiH 
actaatty  chiiR  that  they  w«w  sabfected  to 
and  iqaccd  by  the  alkged  alkicatioB 
vioIatioa&  In  order  to  asacaa  those  ctaims,  we 
propose  to  adopt  certaia  preautaptioas. 
The  two  prpsumptiowe  we  plan  to  adopt  in 


>  Power  Pak  paid  ^SkiatLJO  iaci«das  intt^imsnt 
interest  into  the  escrow  account.  This  amount 
represents  tlje  principat  which  wilT  form  the  l>asi8 
for  nfvnA  caktiiatiaiis.  TJle  rotal  vaiiir  of  rf»e  ftwei 

Pak  accooDt  trood  at  SHI. WIJS  aa  af  Octai)«r  31. 
1965. 


'  An^endix  T  lists  potential  appRcants  for  which 
wehove  oamplete  addiesaes.  in  addition  to 
pubhahmg  this  {Vapoaed  Dkciiiwi  and  Otdar  ia  die 
Fedaral  Regia4at.  we  Witt  caotact  thcaa  caatoneia 
directly.  Since  we  have  no  addresses  for  the 
potential  claimants  listed  in  Appendix  2.  we  will 
accept  infoBBotiao  rssanteg  Ae  preaant  lacatMw 
-d(  these  puicbaeers  (ora  pehodof  SOdoyaiaUowiny 
publication  ofa  flnal  DecisioB.  and  Order  in  this 
proceetKny. 


this  case  are  used  to  enable  OHA  la  ca^udar 
refund  applicab'ons  in  the  aiost  ■fln'''4'nt  aad 
equitable  way  possible  in  view  of  the  limited 
resotirees  avoifabte.  First,  we  plan  to  adopt  a 
piemuiipMuii  that  a  darimant  whs  not  infured  • 
tjy  wa  d^cgeo  awEic&Tion  vieialiuiis  inness  tt 
toofc  aap»  I  lamiiiiii—sBaa action  tw 
mitiirte  its  m^y.  h  adtjlhiii.  m  \im  to 
adopt  a  prasuanptiaa  th—  aa  spiiih  ant  wa» 
not  iniared  if  it  pamhaaed  att  si  ito  aHacated 
products  during  the  cones irt  acder  period. 

The  baaii  of  the  eaiitanposaawns 
mitigatioB  pteiansptifla  is  thai  any  fiiv  that 
was  iniured  t^  aa  alleged  aUacattoa  violatioD 
would  have  been  more  imiacdinlily  aware  of 
its  injury  than  a  firm  whose  purported  iapay 
was  due  to  price  overcharges  whose  effect 
could  be  merginaL  Therefore,  we  would 
expect  that  a  party  which  was  fnjired  by  a 
sapply  (nsmptiun  of  an  alhicated  product 
would  immsdiatoiy  seek  redress  by  fl)  fHftig 
a  can^int  with  or  otherwise  iiottfyiiig  the 
apptupriato  agency  oOieiaia,  see  10  CFK 
205.201(a)(d).  or  (2)  filing  a  private  towsnit 
undo-seclioo  210  of  the  Bcaaoaac 
Stabilization  Act.  or  (3}  taking  aome  other 
actioa  to  mitigate  its  inpiry.  This,  we  have 
concluded  that  while  imposing  this  liaatatioa 
woud  tend  to  prevent  spurious  rlaim»  an^ 
promote  speed  and  efficiency  in  processing 
appfications  for  reftmd,  it  would  present  no 
impediment  to  parties  wfio  were  actually 
injured  by  Power  Pak'i  atfeged  aWocation 
violatioaa.  Acconliitgly.  we  wB  presume  that 
a  party  which  had  not  taken  some  action  to 
mitigate  the  effects  of  alleged  allocation 
violations  by  Power  Pak  prior  to  the  date  of 
the  consent  order  does  not  have  a  aKrilorieus 
claiak.  See  Office  of  Special  Counsei  9  DOE 
1  82.53ft  at  S&,202  (igu)  (Teaneco^  and  Office 
of  Special  Couaael.  9  DOE)  8254S  at  8S.20 
(1982)  (Pennroil). 

Secoodly.  we  propose  to  adopt  a 
presiunption  that  if.  daring  th*  coarse  of  the 
entire  consent  order  period,  a  claimant 
received  aggregate  volumes  of  motor  gflSTiJinf 
at  least  equal  to  its  adjusted  base  aOocation 
for  that  period,  it  was  not  tajured  by  Power 
Pak's  sHeged  faftare  to  supply  correct 
volumes  during  certain  months.  We  befieve 
that  this  peesuniptfaa  is  patified  m  order  to 
limit  eligibihty  for refanda  toonly  these  Rrms 
that  were  most  adseiaely  affected  bf  Vomer 
Pak's  alleged  aUoca&m  viotatioQS.  Aztex 
Energy  Company.  IZ  DOE  1 85,110  at  88^356 
(198if]. 

Each  applicant  shoald  sabiait  eaot^ 
information  to  denoastrate  that  its  chum  is 
not  spurious,  including  the  best  available 
evidence  of  injury  which  was  sustained  as  a 
result  of  an  aflteged  allocation  violation.  In 
assessBig  tJte  extent  of  any  such  injury,  we 
wii  consider  a  nomber  of  ettuitabh;  firctors 
such  mm  for  ejtaaipte.  whether  tfm  alfeged 
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violation  had  a  significant  deleterious  impact 
on  the  claimant,  and  whether  the  applicant 
had  the  ability  to  protect  itself  by  obtaining  a 
replacement  supply  of  the  allocated  product 
or  by  taking  other  appropriate  action. 
Tenneoo.  9  DOE  at  85.207;  Pennzoil.  9  DOE  at 
85,246.  In  accordance  with  our  prior 
decisions,  claimants  who  make  a  reasonable 
demonstration  of  an  allocation  violation  may 
receive  a  refund  based  on  the  net  profits  lost 
as  a  result  of  the  failure  to  receive  the 
allocated  products.  Aztex  Energy  Company. 
12  DOE  at  88.356  (1984). 

As  in  previous  cases,  only  claims  for  at 
least  $15  will  be  processed.  This  minimum 
has  been  adopted  in  prior  refund  cases 
because  the  cost  of  processing  claims  for 
refunds  of  less  than  $15  outweighs  the 
benefits  of  restitution  in  those  situations.  See 
e.^.,  Uban  Oil  Co.,  9  DOE  at  85,225.  See  also 
10  CFR  205.286(b).  The  same  principle  applies 
here. 

If  vabd  claims  exceed  the  funds  available 
in  the  escrow  account,  all  refunds  will  be 
reduced  proportionately.  Actual  refunds  will 
be  determined  after  analyzing  all  appropriate 
claims. 

B.  Applications  for  Refund 

Any  purchaser  claiming  a  portion  of  the 
consent  order  funds  will  be  required  to  file  an 
Application  for  Refunds  pursuant  to  10  CFR 
205.283.  In  its  application,  a  claimant  must 
include: 

(1)  A  description  of  any  actions  taken  prior 
to  the  September  1. 1981  consent  order  date 
by  which  it  attempted  to  mitigate  the  injury, 
resulting  from  Power  Pak's  alleged  allocation 
violations: 

(2)  Its  adjusted  base  period  allocation  of 
motor  gasoline  from  each  of  its  suppliers  for 
each  month  of  the  consent  order  period; 

(3)  Its  actual  purchases  of  motor  gasoline 
from  each  supplier  during  each  month  of  the 
consent  order  period: 

(4)  A  description  of  its  efforts  to  locate 
alternative  supplies  of  motor  gasoline;  and 

(5)  A  computation  of  lost  net  profits 
sustained  as  a  result  of  Power  Pak's  alleged 
allocation  violations. 

A  claimant  must  also  state: 

(6)  Whether  it  has  previously  received  a 
refund,  from  any  source,  with  respect  to  the 
alleged  allocation  violations  underlying  these 
proceedings; 

(7)  Whether  there  has  been  a  change  in 
ownership  of  the  firm  since  the  audit  period. 
If  there  has  been  a  change  in  ownership,  the 
applicant  must  provide  the  names  and 
addresses  of  the  other  owners,  and  should 
state  the  reasons  why  the  refund  should  be 
paid  to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement  frpm 
the  other  owners  indicating  that  they  they  do 
not  claim  a  refund;  and 

(8)  Whether  it  is  or  has  been  involved  as  a 
party  in  DOE  enforcement  or  private,  section 
210  actions.  If  these  actions  have  been 
concluded  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the  matter.  If 
the  action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and  its 
current  status.  The  applicant  must  keep^OHA 
informed  of  any  change  in  status  while  its 
Application  for  Refund  is  pending.  See  10 
CFR  205.9(d). 
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C.  Distribution  of  Remaining  Consent  Order 
Funds 

In  the  event  that  money  remains  after  all 
meritorious  claims  have  been  satisfled, 
residual  funds  could  be  distributed  in  a    . 
number  of  ways  in  a  subsequent  proceeding. 
However,  we  will  not  be  in  a  position  to 
decide  what  should  be  done  with  any 
remaining  funds  until  the  initial  stage  of  this 
refund  proceeding  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 
It  is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Power  Pak  Co.,  Inc. 
pursuant  to  the  consent  order  executed  on 
September  1. 1981,  will  be  distributed  in 
accordance  with  the  foregoing  decision. 

Appendix  1.— Potential  Claimants 

Bear  Creek  Tire  &  Auto.  5608  Highway  6 

North,  Houston,  TX  77084 
Condo  Oil  &  Gas  Co.,  3419  Mercer,  Houston. 

TX  77027 
Clarke  Bottling  Co.,  1  Clarke  Drive,  Conroe, 

TX  77301 
Community  Grocery,  1485  West,  New  Caney. 

TX  77357 
Corner  Food  Store  #4,  706  Greens  Road, 

Houston,  TX  77060 
Comer  Food  Store  *5, 10028  Bissonnet, 

Houston,  TX  77036 
Comer  Food  Store  #6,  5103  F  M  1960  Rd.  E, 

Houston,  TX  77073 
Elflex  Research  and  Exploration,  P.O.  Box 

73108,  Houston,  TX  77090 
Four  M  Market,  3001  F  M  1266,  League  City, 

TX  77573 
Growing  Concern.  6021  Winsome,  Houston. 

TX  77057 
GuUo-Haas  Toyota,  8335  North  Freeway, 

Houston.  TX  77068 
H&M  Food  Mart,  3599  Spring  Stuebner  Rd.. 

Spring,  TX  77379 
Handy  Man,  Inc.,  6215  Frazier,  S.,  Conroe,  TX 

77301 
Leland  Lincoln  Mercury.  9645  North  Freeway. 

Houston,  TX  77037 
Oil  Chemical,  505  Hadley,  Houston,  TX  77002 
Reneau  Roofing,  1014  Gatecrest  Drive, 

Houston,  TX  77032 
Sunny's  *25. 9514  Richmond  Ave.,  Houston, 

TX  77063 
Tomball  Conoco,  1335  W.  Main,  Tomball.  TX 

77350 
Wanda  Petroleum,  P.O.  Box  45896,  Houston. 

TX  77045 
Webb's  Grocery  &  Feed,  33042  F  M  2978, 

Magnolia,  TX  77355 
World  Trade,  P.O.  Box  60398,  Houston.  TX 

77060 
Appendix  2. — Potential  Claimants,  No 
Address  Available 


Alright  Parking 
Bargain  Bam 
Bellville 
Big  Fulton 
Big  Tin  Bam 
Budget 
Charles  Way 
Corner  Food  Store  -1 
Comer  Food  Store  »2 
Comer  Food  Store  »3 
Crosley  =1 


Crosley  «2 

De  Montrond  Buick 

Express  Stop  =2 

Fowler's 

Friendswood 

Frizzell  Pontlac 

Fulton  Car  Wash 

Galvsslon  ^2 

Harvey's 

Herman  Miller 

Home  Telephone 


Huntsville  Freeway 
MO  (»202) 
I.H.J.  Venture 
L.ake  Conroe  Forest 
Luke  Johnson  Ford 
MPGOil 
Margin  Drive-in 
Martinez  Conoco 
Martin's 
Max  Mahaffrey 
McCarty's 
National  Precast 
Park  Place 


Plains  Machinery 
Porter  Fina 
Post  Oak 
Roadrunner  C/W 
Sft  MFood 
Sam  Montgomery 
Scarborough's 
Sunny's  «1 
Tanner's 
W.  Columbia 
Western  C/W 
Willis 
3-75 


[FR  Doc.  85-27635  Filed  11-19-85:  8:45  am] 
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Issuance  of  Decisions  and  Orders; 
Week  of  September  30  Througfi 
October  4, 1985 

During  the  week  of  September  30 
through  October  4, 1985,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  reUef  Hied  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Robert  J.  Grix.  10/1/85,  HFA-O30e 

Robert  J.  Grix  filed  an  Appeal  from  a  denial' 
by  the  Manager  of  the  DOE  Nevada 
Operations  Office  of  a  Request  for 
Information  which  Mr.  Grix  had  submitted 
under  the  Freedom  of  Information  Act  (the 
FOIA).  In  responding  to  Mr.  Grix's  request, 
the  Manager  identified  and  released  one 
responsive  document.  Mr.  Grix  claimed  that 
because  only  one  document  was  identified, 
DOE's  search  was  inadequate.  In  considering 
the  Appeal,  the  DOE  found  that  the  search 
conducted  by  DOE  was  adequate  and  that  no 
additional  documents  exist  conceming  Mr. 
Grix's  possible  exposure  to  radiation  in 
connection  with  his  military  ser\'ice  during 
1951  and  1953-55.  The  Appeal  was  therefore 
denied. 

Remedial  Order 

Erickson  Refining  Corporation,  10/4/85, 
HRO-0300 

The  Attorney  General  of  Texas  objected  to 
a  Proposed  Remedial  Order  which  the 
Washington  D.C..  Office  of  Enforcement 
Programs  of  the  Economic  Regulatory 
Administration  (ERA)  issued  to  Erickson 
Refining  Corporation  (Erickson)  on  May  30. 
1985.  Erickson  did  not  object  to  the  Proposed 
Remedial  Order,  in  which  the  ERA  found  that 
Erickson  violated  provisions  of  the 
entitlements  program  and  should  refund 
$218,183.16  plus  accrued  interest  to  the  DOE. 
Texas  objected  that  the  PRO  contained  no 
provision  for  distribution  of  the  refunds 
through  10  CFR  Part  205,  Subpart  V.  The  DOE 
modified  the  Proposed  Remedial  Order  to 
provide  for  a  Subpart  V  proceeding  and 
issued  it  as  a  final  Remedial  Order. 


Itogbler  /  VtA.  50,  No.  224  /  WednesdHy.  Novcmbet  20.  1986  /  Notices 


I  of  Spadal  Rofond  PluLwhuBS 
Quaker  State  OURafming  Corp..  Wi/tS, 

HEF-an» 

The  DOE  issuec)  a  Decision  and  Order 
salting  forth  pmuwlnng  (o  be  used  for  the 
distribution  of  $4JOO,000  received  as  a  resolt 
of  a  consent  order  entered  into  with  Qualcer 
State  Oil  Refiaiag  Coep.  on  Septesiber  3. 
1962.  The  fond  «4U  be  available  to  customera 
who  purchased  Qaaker  State  refined 
petroleum  products  dtving  the  consent  order 
periMk  laMwy  1,  lan  to  iKmary  2a  laat. 
and  who  can  demonstrate  that  they  were 
injured  by  Quaker  State's  alleged  pricing 
praetieee.  Howe»ei.  the  DOB  adopted  certain 
preaumptioos  and  determined  that  applicants 
requeaiwy  rehuwfa  pf  $RflW>  or  has  md  end- 
users  wodU  ■»!  be  le^uiped  to  piwide  anjr 
further  evidence  of  injury.  Detafled 
procedures  for  filing  refund  applications  are 
discussed  in  the  Decisiaa. 

Rennd  Appncstfoos 

Amber  Repning  lac.  et  aL  lQ/2/85.  RF171-1 
through  RFI7I-T7 
Pursuant  (o  a  OHA  order  implementiag 
Departmental  policy  issued  on  June  21, 1985, 
50FR  27402  (WeS),  17  firms  filed  daims  for 
entitlement  exception  relief  payments.  TT«e 
lune  21  order  stated  Ibat  oaManding 
entitlement  exception  rekef  receive  orders 
shall  be  funded  with  entitlements  period 
crude  oil  miscertification  overcharges 
collected  by  the  IX)E  in  enfbrcemeBt 
proceedings.  In  this  Decision  and  Order,  the 
OHA  found  that  of  the  17  applicants,  14  Hrms 
have  finally  adjudicated  exception  receive 
orders.  The  OHA  determined  the  amonnts 
that  each  of  the  14  firms  shotffd  receive  by 
"netting"  any  ootstending  entitiement 
purchase  obHgalions  against  the  icoeive 
order  daires.  and  onhsed  thooe  amoonts  to 
be  held  in  an  interest -earn  tog  escrow  accooit 
for  each  oi  the  Qrins.  pending  the  ou(co<ne  of 
litigation  concerning  the  Entitlements 
Program,  Texaco  inc.  v.  DOE,  Nos.  3-44 
through  3-49  (Temp.  Emer.  CL  App.  1985). 
The  OHA  found  that  the  remaining  three 
appKcants  do  not  have  net  claims  for 
entitlements  exceptioit  rehef.  Therefore,  the 
OHA  denied  their  reqciest. 

Bob's  Off  Company;  Bob's  Oil  Company/ 
May's  Grocery,  et  al..  10/4/85.  HOF- 
0592.  RF39-1.  RF39-2,  RF39-3 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refond 
filed  by  resellers  of  motor  gasoline  purchased 
from  Bob's  Oil  Company.  These  three 
applicants  were-tfae  firms  identified  by  the 
ERA  audit  m  aHegedty  overcharged  bf  Bob's. 
In  accordance  with  Bobs  Oil  Co..  12  DCW 
185.024  iiaan.  two  of  the  appticairts  were 
granted  refcmds  based  upon  the  amount  that 
the  E&A  aadil  indicated  tfaey  had  been 
oveickarged.  The  third  apftlicaat  stated  in  ito 
application  that  it  purchased  only  2ft  percent 
of  the  amo«mt  of  gasoline  inijiratpd  by  the 
ERA'S  records.  Accordingly,  it  was  granted  a 
refimd  of  28  percent  of  the  amount  indicated 
by  the  audit. 

Since  no  otf»er  pwsoia  had  Bled  refimd 
appKeations,  the  DOE  aiae  estabHslted 
secomi  ata^K  rcfanri  ptotedbias.  The  DOE 
found  tknt  fanda  RMainins  in  «e  Bob^s 
consent  order  fand  sltonU  be  dMi^Mled  to 


the  Slate  of  Sotrik  Dakota  and  the  nne  RMge 
Indian  Reservation,  where  the  gasoline  had 
been  sold,  for  use  in  DOE  approved  energy 
related  proiects^ 

C.C  Dilkm  C9./E.L.  Thairms  Enterprises, 
Inc.,  Iff/l/m,  BFJ4S-^ 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Apphcation  for  Refund  Bled  by 
E.L.  Thomas  Enterprises,  fnc.,  a  reseller  of 
motor  gasoKne  pmrhased  from  C.C.  DiNon 
Company.  Thomas  requested  a  refund  of 
$9,200,  a  prorated  portion  of  ^  alleged 
overcharges  to  the  firm,  but  was  rniabfe  to 
make  a  sufficient  showing  of  iiijuiy  to  merit  a 
refund  over  the  $5t00O  threshoM  feref 
established  in  the  DiHoir  special  reftmd 
pFocecding.  Accorcfingfy.  the  DDK 
determined  tfiat  Thomas  should  receive  a 
refund  eq«ai  to  the  $5,600  threshold  amount 
plus  $931  interest 

Cosby  Oil  CoJAatoiSat  on  Co^  World  Oil 
Co.,  10/1/aS,  RF170-^  RF170-6 
The  DOE  issued  a  Decision  and  Okder 
concerning  Applicatians  for  Refund  filed  by 
Auto  Mat  Oil  Company  and  World  Oil 
Compai^,  two  leseliers  of  motor  gasoline 
purchased  from  Cosby  Oil  Company.  Each 
applicant  requested  a  refund  bdow  the  ^,800 
thneshold  level,  in  accordance  with  the 
procedates  established  in  the  Cosby  Special 
Refund  Proceeding,  the  Decision  determined 
that  each  am>licanl  should  receive  a  refund 
based  on  a  prorated  portion  of  the  alleged 
overcharges  to  the  apphcaat.  The  total 
amount  of  refunds  approved  in  this  Decision 
was  $ia015  ($3,452  principal  plas  $4,563 
interest). 

Gulf  Oil  Corpomtion/Mintzer  Petrokvm 
Corp..  9/30/85.  RF40-422.  Rf40~*23. 
RF40-2im 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refimd  fiTed  by 
Mintzer  Petroleum  Corp.  and  ICing  FUela. 
Mintzer  and  King  Foels  appHed  for  reftmds 
based  on  the  procedures  outtined  in  Gulf  Oil 
Corp..  12  DOE  f  85,OM  (1994).  These  cases 
concerned  a  disputed  refund.  Mintzer  had 
sold  part  of  its  business  to  King  Fuels  after 
the  end  of  the  consent  order  period,  and  King 
Faeis  claimed  that  if  bad  purchased  the  right 
to  receive  the  refund.  Mintzer,  however, 
argued  that  it  had  retained  the  right  to 
receive  the  refund.  Mintzer  demonstrated 
that  it  would  not  have  been  required  to  pass 
through  to  custamers  a  cost  redwction  equal 
to  the  refund  claimed.  After  examining  the 
evidence,  the  DOC  concluded  (hat  Mmtzer 
should  received  the  refund.  According^, 
Mintzer's  applicatron  was  panted,  and  King 
Fuels'  claim  was  denied.  The  refund  granted 
in  this  deosion  totals  $38,343^ 

McCarty  Oil  Co.,  Inc./Watkins  Oil  Co..  Inc.. 
10/1/85.  RF-143-n 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refimd  filed  by 
Watkins  Oil  Co..  Inc.,  a  purchaser  of  motor 
gasoline  from  McCarty  Oil.,  Inc.  Watkins 
sought  a  portion  of  the  settlement  fund 
obtained  by  the  DOE  through  a  consent  order 
entered  into  with  UcGarty.  Althou^  Watkins 
was  a  spot  parchaaer.  the  finn  snbnnttod 
evidence  showing  that  it  hatf  been  feteed  to 
sell  the  gasoiSiic  a«  a  lass.  WatMna  was 
therefore  aMc  to  lebut  the  presumption  that 


spot  purchasers  were  not  injured,  and  was 
granted  a  total  refund  of  $2,054.74^ 

Th&  Potode  CampoBy/PtopkB  Cob  Light  and 
Coke  Companr.  ta/t/K,  RFT^-OXB 

Peoples  Gas  Light  and  Coke  Company 
(Peoples)  fifed  an  Application  for  Refund  in 
%vllieh  the  fnin  sought  a  portion  of  the  fimd 
obtained  by  the  DOB  through  a  consent  order 
entered  into  by  the  agency  and  The  Parade 
Company  (Parade).  Pleoptes  purchased 
propane  from  Wanda  Petroleum,  an 
identified  purchaser  of  Parade  natural  gas 
liquid  products  (NGLPsJ.  However,  Peoples 
was  unabfe  to  demonstrate  that  the  propane 
it  purchased  from  Wanda,  or  even  some 
portion  thereof,  originated  with  the  consent 
order  firm.  Therefore,  the  DOE  was  luiaUe  to 
conclude  that  any  of  the  propane  that  Peoples 
purchased  fit>m  Wanda  was  covated  by  the  . 
Parade  consent  order.  Accordingly,  the  DOE 
denied  Peoples'  Application  for  Baiund. 

Standard  Oil  Companr  fJnditmo)  G.  W. 
SeeJey  Petrolemt  ktc.,  19/4/K,  KF21- 
12398  RFrt-12389 

The  Department  of  Energy  issued  a 
Decision  and  Order  conceroiag  the 
Applications  for  Refund  filed  by  G.  W.  Seeley 
Petroleam,  Inc.  a  wholesaler  of  nwtor 
gasoline  and  middle  distiflales  sold  by 
Standard  Oil  Company  (Indiana),  commonly 
known  as  Amoco.  The  firm  appfied  fbr  a 
refund  based  upon  the  presumption  of  injury 
and  volumetric  formula  outlined  in  Office  of 
Special  Counsel  TO  EX)E  \  85,048  (1982).  The 
DOE  coTJcfnded  that  based  upon  the  total 
vohime  of  its  Amoco  motor  gasohne  and 
middle  distillate  purchases,  Seeley  should 
receive  a  refund  of  $667,  inchiding  $519 
principal  and  $148  interest. 

Warren  Holding  Coatpaay/Lebi^  Oil 
Company.  10/4/aS.  fiFlS9-0007 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Appitcatien  for  Refund  fifed  by 
Lehigh  OH  Company,  a  reselter  of  Warren 
Holding  Company  fuel  oil.  Lehigh  submitted 
information  certifying  that  it  maintained 
banks  of  unrecoupnd  product  costs  as  well  as 
information  showing  proof  of  injury  by  the 
alleged  OTerckar;;es.  la  considering  ibis 
application,  die  DOE  concluded  that  Lehigh 
shonid  recaiv*  a  refund  of  SBOiasO  based  upon 
the  adjusted  volume  of  its  Warren  fuel  oil 
purchases. 

Dismissals 

Name  and  Case  No. 

Arch  Mineral  Corp.— RF40-2579 

Butane  Power  &  Equipment  Company— RF47- 

1 
OJC  Oil  k  Gas,  Inc.— HRO-029& 
Verifine  Dairy  Products  Co. — RF4a-477 

Copies  of  the  fall  text  of  diese 
decisions  aod  orders  are  available  in  the 
Public  Docket  Room  of  tbe  Office  of 
Hearutgft  and  ^>peals.  Room  l£-23tk 
Forreata)  Building  laeaindtpcMience 
Avense,  SW..  WaiUngtaa.  D.CL  2e6«v 
Monday  thnmsh  Friday,  betwem  lb» 
hour*  of  im  pjH.  and  ScOO  pjR.,  except 
fedeivl  hoHda3r8.  They  an  aha  avafl^faie 
in  Energy  Management-  Fedemt  Energy 
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Guidelines,  a  commercially  published 

loose  leaf  reporter  «ystem. 

George  B.  Branuqr. 

Director,  Office  of  Hearings  oKdAppeak. 

November  6, 1985. 

[FR  Doc.  85-27834  Filed  11-19-85:  B.-45  am] 
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FedMUl  Eiwfgy  RvQulatory 
Commission 

[DoolaM  No.  CfMS-77S-M0] 

Central  Vermont  Public  Service  Corp., 
Order  Accepttng  for  Filing  and 
Suspending  Rates,  Notins 
Intervention,  Denying  Motion  To 


Establishing  Hearing  Procedures 

Issued:  November  l3, 1986. 

On  September  19, 1S65,  Central 
Vermont  Public  Service  Corporation 
(Central  Verawnt)  tendered  for  filing  a 
proposed  transmission  tariff  to  replace 
individual  transmission  agreements  with 
seven  customers.'  The  proposed  tariff 
reflects  a  two-step  rate  increase  for 
transmission  and  distribution  services. 
The  {Mt>posed  Phase  A  rates  would 
increase  revenues  by  approximately 
$50,329  (6.0  percent]  and  the  Phase  B 
rates  would  increase  revenues  by  an 
additional  $51,733,  or  a  total  increase  of 
appraxinatety  $102,062  (12.2  percent). 

Under  tfie  proposed  tariff,  annual 
updating  of  transmission  charges  will  be 
performed  on  a  more  current  basis  than 
under  the  individual  agreements.  The 
current  agreements  provide  that  the 
rates  are  updated,  by  filing  with  the 
Commission,  effective  November  1  of 
each  year,  to  incorporate  the  costs 
experienced  by  Cmtral  Vennont  in  the 
most  recent  year  (baaed  on  the 
company's  Form  No.  1  data).  Under  the 
proposed  tariff,  charges  will  be  based  on 
estimated  costs  for  the  current  calendar 
year  with  a  true-up  at  the  end  of  the 
year  to  reflect  actual  cost.  The  tariff 
spe«:iiies  the  general  framework  for  rate 
determinations,  including  a  stated  return 
on  equity. 

Central  Vermont  proposes  that  Phase 
A  be  made  effective  on  November  1, 
1985,  and  that  Phase  B  become  effective 
on  November  2, 1S85.  The  company 
requests  waiver  of  the  notice 
requirement  so  that  service  may  begin 
on  the  termination  date  of  the 
superseded  contracts.  In  the  event  that 
waiver  is  denied,  Central  Vennont 
requests  effective  dates  of  November  18 


and  19, 1965,  for  Hiases  A  and  B, 
respectively. 

Notioe  of  Central  Vennont 's  filing  was 
published  in  the  Federal  Register  ■  with 
responses  due  on  or  befwe  October  4, 
1965.  A  tmely  motion  to  intervene  was 
filed  by  the  Vermont  Electric 
Cooperative,  Inc.,  I^mdonvUle  Electric 
Department,  Village  of  Ludlow  Electric 
Light  Department,  Village  of  Johnson 
Water  and  Light  Department  Village  of 
Hyde  Park  Water  and  li^  Department 
Rochester  Electric  Light  and  Pcrwer 
Company,  and  Allied  Power  and  Light 
Company  (Intervenors). 

Interveners  request  rejection  of  tiie 
fifing,  argutag  that  it  antomaticaUy 
adjusts  the  return  on  coranion  equity 
and  that  the  Commission  has  expressed 
a  policy  against  automatic  adjustment 
provisions  which  track  only  selected 
cost  components.  Intervenors  also  state 
that  the  proposed  fonnola  rate  provides 
for  true-up  of  the  estimated  billings  at 
the  end  of  the  year  to  reflect  actual  oosts 
and  that  this  billing  adjustinent  conld 
result  in  unlawful  retroactive  rate 
increases,  fai  addition,  Intervnors 
contend  that  Central  Vermont's  filing 
lacks  sufficient  backup  data  and  other 
support  for  the  rate  of  return  on  common 
equity. 

If  not  rejected,  Intervenors  request 
that  the  Commission  suspend  Central 
Vermont's  transmission  tariff  for  five 
months  and  institute  a  hearing.  They 
raise  various  issues,  including:  (1) 
Return  on  common  equity;  (2)  a  S(X)  kW 
load  growth  cap  on  specific  delivery 
points;  (3)  a  provision  of  the  tariff  which 
allows  Central  Vermont  to  terminate 
service  on  two  years'  written  notice;  (4) 
a  requirement  that  departing  systems 
pay  any  unamortized  cost  of  Central 
Vermont  delivery  points;  and  (5)  the 
inclusion  of  the  Highgate  transmission 
line  in  rate  base.  Finally,  Intervenors 
argue  that  Central  Vennont  has  not 
justified  its  requested  waiver  of  the  60- 
day  notice  requirement. 

On  October  22, 1985,  Central  Vermont 
filed  an  untimely  response  to 
Interveners'  pleading.'  While  not 
opposing  the  motion  to  intervene, 
Central  Vermont  disputes  Intervenors' 
objections  to  the  filing. 

Discussion 

Pursuant  to  Rule  214  of  our  rules  of 
practice  and  procedure  (18  CFR  385.214), 
the  timely  intervoition  by  Intervenors 
serves  to  make  them  parties  to  this 
proceeding. 

Our  review  indicates  that  Central 
Vermont's  filing  substantially  complies 


*  See  anactmienl  far  rale  achedule  designations 


<  SO  FR  40442  (1965). 

'  Central  Vermont  also  filed  an  unoppoted 
motion  for  an  extension  of  time  to  file  its  answer. 


with  our  regulations  and  reveals  no 
basis  on  wbich  to  reflect  the  submittal  in 
whole  or  part  Contrary  to  Intervenors* 
assertions  that  the  proposed  tariff 
automaticaHy  adjusts  ^  return  on 
common  equity.  Central  Vennont  is  not 
proposing  an  automatic  increase  in  its 
return  on  common  equity.  Rather, 
S  Z.2(d){ii]  of  the  proposed  tariff 
specifies  fixed  returns  on  common 
equity  for  boA  Phase  A  and  ttiase  B. 
TTie  return  on  common  equity  can  only 
be  changed  by  a  filing  pursuant  to  Part 
35  of  die  Commission's  regulations. 
Furthermore.  Central  Vermont's 
proposal  does  not  adjust  for  selected 
cost  components,  as  suggested  by 
Intervenors.  Rather,  the  annual  rate 
determination  (both  estimated  and  tne- 
up)  will  reflect  a  comprehensive 
adjustment  for  aH  cost  components.  In 
any  event  Central  Vermont's  annual 
true-up  will  be  filed  with  the 
Commission,  and  will  be  subject  to 
suspension  and  investigation,  if 
warranted.  Therefore,  the  rate 
redetermination  procedure  does  not 
operate  as  a  formula  rate  without 
Commission  review.  Similariy,  the  use  of 
an  estimated  billing  procedure  with  a 
subsequent  true-up  does  aot  constitute 
an  Impermisuble  retroactive  increase 
simply  because  the  true-up  may  require 
additional  payments.  The  customer  is  on 
notice,  by  the  dear  terms  of  the  rate 
schedule,  that  billings  are  preliminaiy  in 
nature  and  will  be  subject  to  final 
adjustment  Moreover,  the  timiog  and 
precise  nature  of  the  final  adjustment  is 
specified.  This  is  not  a  situation  where 
the  company  is  attemptiag,  without 
contractual  foundation  or  prior  notice,  to 
collect  certain  past  costs  from  a 
customer. 

November  1, 1985  is  the  teiHiinatioa 
date  permitted  by  the  present 
agreements,  providing  that  Central 
Vermont  has  given  notioe  of  intent  to 
tenaiaate  by  May  1.  ISSS.  While  Central 
Vermont  has  fulfilled  its  contractual 
obligation  as  to  prior  notice,  this  does 
not  relieve  Central  Vennont  of  its 
obligation  to  comply  with  the  statutoiy 
notice  requireraoits.  Central  Vennont 
has  provided  no  reason  for  its  failure  to 
file  at  least  60  days  prior  to  ii»  requested 
effective  date.  Accordingly,  we  shall 
deny  Central  Vemaont's  request  for 
waiver  of  the  notice  requirement 

Our  review  of  Central  Veromnt's  filing 
and  the  pleadings  indicates  that  the 
proposed  rates  have  not  been  shown  to 
be  just  and  reasonable  and  may  be 
unjust,  unreaaonaUe,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful  Accordingly,  we 
shall  accept  die  rates  for  filing  and 
suspend  them  as  ordered  b^w. 
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In  West  Texas  Utilities  Company,  18 
FERC 1 61.189  (1982).  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  and  may  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  maximum  suspension.  Here,  our 
examination  suggests  that  the  Phase  A 
rates  may  not  yield  substantially 
excessive  revenues,  but  that  the  Phase  B 
rates  may  be  substantially  excessive. 
Therefore,  we  shall  suspend  the  Hiase  A 
rates  for  one  day,  to  become  effective, 
subject  to  refund,  on  November  20. 
1985.*  and  we  shall  suspend  the  Phase  B 
rates  for  five  months,  to  become 
effective  on  April  19, 1986.  subject  to 
refund 

The  Commission  orders: 

(A)  Intervenors'  motion  to  reject 
Central  Vermont's  filing  is  hereby 
denied. 

(B)  Central  Vermont's  request  for 
waiver  of  the  GO-day  notice  requirement 
is  hereby  denied. 

-(C)  Central  Vermont's  submittal  is 
hereby  accepted  for  filing;  the  Phase  A 
rates  are  suspended  for  one  day  from  60 
days  after  filing,  to  become  effective, 
subject  to  refund,  on  November  20. 1985, 
and  the  Phase  B  rates  are  suspended  for 
five  months  from  60  days  after  filing,  to 
become  effective,  subject  to  refund,  on 
April  19, 1988. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regxdatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Central  Vermont's  rates. 

(E)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  within  ten 
(10)  days  of  the  date  of  this  order. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Conunission.  825  North 
Capitol  Street  N.E.,  Washington.  DC 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 


Commission's  Rules  of  Practice  and 
Procedure. 

(G)  Subdocket  -000  in  Docket  No. 
ER85-775  is  hereby  terminated  and 
Docket  No.  ER85-775-0OI  is  assigned  to 
the  evidentiary  hearing  ordered  herein. 

(H)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission.  Commissioners 
Trabandt  and  Naeve  voted  present. 
Lois  D.  CastieU, 
Acting  Secretary. 

Central  Vermont  Public  Service 
Corporation— Docket  No.  ER85-775-O00 

Rate  Schedule  Designations 


*  Central  Vennont's  alternative  effective  date  of 
November  18. 1985.  for  Pha»e  A.  falls  one  day  short 
of  the  required  BO-day  notice. 


(1)  FERC  Electric  TarW.  Original 
Volume  Na  3  Oivnal  Sheet 
Nos.  I  Itvou^zz 

(2)  Servica  Agreement  No.  1 
under  FERC  Electric  Twifl, 
Ongmal  Vokima  No.  3  (Super- 
sedes Rale  Schedule  FPC  No. 
89). 

(3)  Supplement  No.  t  to  Service 
Aflreemerd  No.  t  under  FERC 
Electric  Tarift.  Original  Volume 
Na3. 

(4)  Service    Agreement    No.    2 
■     under    FERC    Electric    Tarift. 

Ongmal  Vohime  No.  3  (Super- 
sedes Rate  Schedule  FPC  No. 
931. 

(5)  Supplement  No.  1  to  Service 
Agreement  No.  2  under  FERC 
Electnc  Tariff.  Original  Volume 
No.  3 

(6)  Service  AgreemerA  Na  3 
under  FERC  Electnc  T»j«, 
Original  Volume  No.  3  (Super- 
sedea  Rale  Schadula  FERC 
No.  97). 

(7)  Supplement  No.  1  to  Senrice 
Agreement  No.  3  under  FERC 
Electric  Tariff.  Original  Volume 
No.  3. 

(8)  Senice  Agreement  No.  4 
under  FERC  Electric  Tarid. 
Ongmal  Volume  Na  3  (Super- 
sedes Rate  Schedule  FERC 
No.  107). 

(9)  Supplement  No  1  to  Sennce 
Agreement  No.  4  under  FERC 
Electric  Tariff.  Onginal  Volume 
Na3. 

(10)  Seorice  Agreement  Na  S 
under  FERC  Electric  Tarift. 
Origmal  Volume  No.  3  (Super- 
sedes Rate  Schedkte  FERC 
Na  110). 

(11)  Supplement  No.  1  to  Senr- 
ice  Agreement  No.  5  under 
FERC  Electnc  T»iff,  Original 
Volume  No.  3. 

(12)  Service  Agreement  No.  6 
under  FERC  Electric  Tariff. 
Ongmal  Volume  No.  3  (Super- 
sedes Rats  Schedule  FERC 
No   101) 

(t3)  Supplement  tto.  1  to  Serv- 
ice Agreement  No.  6  under 
FERC  Electric  T«iff.  Original 
Volume  f«a  3. 

(14)  Service  Agreement  Na  7 
under  FERC  Electric  Tariff. 
Oriynal  Volume  No.  3  (Super- 
sedes Rate  Schedule  FERC 
No.  102) 

(15)  Supplement  No.  1  to  Serv- 
ice Agreement  No.  7  under 
FERC  Electnc  Tariff.  Onginal 
Volume  fto.  3. 


Description 


Service  agreement 


Pomts  of  delivery. 


Service  agreement. 


Points  of  delivery. 


Service  agroomerrt 


Points  of  delivery. 


Service  agreement 


Points  of  delivery. 


Service  agreemanl 


Points  of  delivery. 


Service  agreement. 


Points  of  delivery. 


Service  agreemenl 


Points  of  delivery 


Tariff  Customers 

(1)  Vermont  Electric  Cooperatives,  Inc. 

(2)  Village  of  Lyndonville 

(3)  Village  of  Ludlow  Electric  Light 
Department 

(4)  Village  of  Johnson  Water  and  Light 
Department 

(5)  Village  of  Hyde  Park  Water  and 
Light  Department 

(6)  Allied  Power  and  Light  Company 

(7)  Rochester  Electric  Light  and  Power 
Company. 

(FR  Doc.  85-27656  Filed  11-19-85;  8:45  am) 

MLLINO  COOE  •717-01-M 


(Docket  No.  RP85-58-007] 

El  Paso  Natutvl  Gas  Co.;  Compliance 
FWng 

November  15. 1985. 

Take  notice  that  on  November  12, 
1985.  El  Paso  Natural  Gas  Company  ("El 
Paso")  filed,  pursuant  to  Part  154  of  the 
Federal  Energy  Regulatory  Commission 
("Commission")  Regulations  Under  the 
Natural  Gas  Act,  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff: 


Tariff  volume 


Tariff  sheet 


First  Revised  Volume 

No.  1. 
Original  Volume  No. 

1-A 
Third  Revised 

Volume  No.  2. 
Original  Voliune  No. 

2A. 


First  Revised  Sheet 

No.  350 
First  Revised  Sheet 

No.  206 
Sixteenth  Revised 

Sheet  No.  1-D.2 
Fifth  Revised  Sheet 

No.  14-MM 


El  Paso  states  that  the  tendered  tariff 
sheets,  submitted  in  compliance  with 
Article  IV  of  the  Stipulation  and 
Agreement  in  Settlement  of  Rate 
Proceedings  approved  by  Commission 
letter  order  dated  August  14, 1985  issued 
in  this  proceeding,  set  forth  the  manner 
in  which  El  Paso  will  allocate  the 
available  capacity  of  its  system.  El  Paso 
further  states  that  the  allocation 
procedure  may  be  subject  to  change 
depending  on  any  election  made  by  EL 
Paso  imder  the  Commission's  Order  No. 
436  issued  October  9, 1985  at  Docket  No. 
RM85-1-O00. 

El  Paso  requests  that  the  tendered 
tariff  sheets  be  accepted  and  permitted 
to  become  effective  thirty  (30)  days  after 
the  date  of  filing. 

El  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  parties  of 
record  in  Docket  No.  RP85-58-000,  et  oL 
and,  otherwise,  upon  all  of  its  interstate 
pipeline  system  customers  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


R<liiter  /  Vol  fig  Ma  2at  /  Wcdnwday,  Noyember  zq  ms  /  Wofces 


intervene  or  a  protest  with  the  Federal 
Energy  R^gulatoiy  Commission.  825 
North  Capitol  Street,  NE.,  Washiogtoa. 
DC  20426,  in  accordance  with  Rules  211 
and  £14  of  th«  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211, 
385.214).  An  such  motions  or  protests 
shouJd  be  Hted  on  or  before  ^klveBlber 
22, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motioo  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KennBtk  F.  Piumb. 
Secretary. 
IFR  Doc.  85-27657  Filed  11-19-85;  a-45  am] 

BtUJNQ  COOE  «717-01-M 


IDocfcet  Na  O-3072-O03,  at  aL] 

Exxon  Corp^  tt  aL;  Applications  for 
CerWcaiMw  Abandonments  of  Service 
I  To  AflMnd  OertWcsiee ' 


November  13,  IMS. 

Take  notioe  that  each  of  the 
AppIicantB  listed  berein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natnral  Gas  Act  for 
authorization  to  sefl  natural  gas  in 
interstate  corameRje  or  to  abandon 
service  as  described  herein,  all  as  more 
ially  described  in  tiie  re8peoliv<e 
applications  and  amendments  which  are 
on  file  with  Qie  Coouussion  and  open  to 
public  inspection. 

Any  peraoo  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  <mi  or  before 
November  »,  19K,  file  wiA  the  Federal 
Energy  Regulatory  Commission, 


Washington,  DC  20426,  petitions  to 
intervene  or  protests  in  accordance  wtth 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure  (Ifl  CFR 
385.211,  ^14).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  tfie  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  willing  to  beooaie  parties  to  a 
prooeediiig  or  to  participate  as  a  party  io 
any  hearing  dierein  must  file  petitions  to 
intervene  in  accordance  yrVii  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  a{q>ear  or 
to  be  represented  at  the  hearing. 

KaBBSlB  F.  PWMIWj 

Secretary. 

fFR  Doc  85-27B58  Filed  ll-l»-«5;  8:45  am] 

)  OQBC  «7W-01-« 


OocM  No.  and  data  Gtad 


G-307J-0S3,  Oct  15,  1985 

G-307M)00,  Oct  15.  1985 

O-M42-013.  0.  Nov.  <  laes  — 

G-8324-oin.  sa(«.  aa  uss 

G-873S4XM.  O,  Oct  2t,  »WS... 

G-i«7424«s,aoot  M.  laes. 

G-«S494-000,  O.  No«.  4,  1«0S .. 
Ct-61-t81IMXM.  D.  Nov.  1.  1985- 
0-62-1111-001,  0.  Nov.  1,  1985.. 
CI-62-M12-O02,  D,  Nov  4,  1985.. 
Ct-«2-U12-O03.  D,  Nov.  4,  1965 .. 
0-65-1327-000,  D.  Nov.  1,  1985.. 

CI-S»-«1-«>1.0.0C12«,  1W5 

O.«7-«18-002,  D,  Oct  9.  1985 

CI-S7-1 779^000.  D.  Nov.  4.  1985 

CI-68-«KM)00.  D,  Nov.  4,  1985 


O-72-944-0C3,  Oct  15.  1965 

0-73-678-001,  0,  Oct.  28,  1985.. 
a-73-«7»-001,  O.Oct  26,  19BS. . 
0-73-680-001.  D.  Oct  26.  1965.. 

CI-75-255-000,  D,  Nov.  1,  1985 

0-77-654-002,  D.  Oct  7,  1985 

0-78-664-003,  E,  Nov.  5,  1985 

0-80-20-001,  E,  Nov  5,  1985 

0-80-27-001,  E,  Nov.  5.  1965 

O-e0-M1-001,  E.  Nov.  5.  1965 


fxxon  Cotporalion,  P.O.  Box  2180,  Houston,  Texas 

do __ „_ 


2700,  Houston.  Tanai  77046 

'aauiuwii    Company,    336    HSSL    SMg., 
BartlesvSe,  OMa  74004.  ' 

.xto. _ 


MobN  OR  OcxpofBtan .. 


1 

9wi  E«vlui«liuii  a  ProduCOon  Co.,  P.O.  Box  2880, 

DaNas.  Texas  75221-2880. 
— do 


..do.. 


...do.. 


..do.. 


..do.. 


..do.... 


Chevron  U.SA  Inc.,  P.O.  Box  7309.  San  Francisco, 
CaM.  94120-7309. 

MobH  Oil  Exploratton  S  Producing  Southeast  Inc.. 
Agent  tor  The  Supenor  Oil  Company,  Nine  Grean- 
way  Plaza,  Suite  2700,  Houston.  Texas  77046. 

Sun  Exploration  &  Production  Co.,  P.O.  Box  2880, 
T«MB  TSlSi  -6880. 


Exxon  Coiparatian,  PX>.  Box  218Q.  Houalai^  Tanas 

77252.2tS0. 
Sun  Exploration  t  Production  Co 


Sonat' Exploration  Company,  P.O.  Box  1513,  Hous- 
ton, Texas  77251-1513. 

Conoco  Inc.  (Succ.  to  Shell  Offshore  Inc.),  P.O.  Boa 
2197.  Houston,  Tanas  77252. 

do.. „ 


...do., 
.-do.. 


rvdhKBiBr  wid  locrtoH 


Tennessee  Gas  Pipeline  Company,  District  4  Araa 

r^eMtB,  brooks  Oonnvy,  vSjAS- 
Tennessee  Gas  Pipeline  Company.  Manposa  Field, 

Brooks  County.  Texas. 
Wurtheiii  Natoral  Gas  Company.  Hugoton  Field,  Ste- 

TBTB  Co«nty,  Kansas. 
fiorthem  Natural  Gas  Company.  Benedum  Plant 

Upkxi  County,  Texas. 
Northem  Natural  Gas  Company,  florth  Hutchinaaa 

Field.  Hutchinson  Coua%.  Texas. 
ItoVaiMBst   Cental   Pipeline   Corporatioa   Hugoton 

FieM,  Stevens  County,  Kansas. 
Kansas-NetxasKa  Natural  Gas  Company,  Hugatan 

Field.  Hamilton  County.  Kansas. 
nihaadla  Eaatam  P«m  Ijna  Coiiwiy.  Hiyaa 

Laveme  Gas  Area.  Beavar  Cooray.  OMahoma. 
ANR  Pipeline  Comapny.  Mocane-Lavoma  Gas  Ana, 

Harper  County,  Oklahoma. 
Oklahaaa  Mataral  Gas  Convany.  Wngwaod  Fiall 


wingwjod   ^0^ 


Major  County,  Oklahoma 
Rict^fiiood    tMtaering    Company, 

iNiqor  Ooanty,  OMahoma. 
ANR  PIpafena  Company,  Mocane^.avama  Gas  Ara^ 

H«par  Coun^.  OUahoMa. 
Northern  Natural  Gas  Company,  Mocar)e^.avama 

Gaa  Ama.  E*s  Cmniv  OMataoma. 
Transwestem    Pipetine    Company.    GooMZ    FiaML 

Pecos  County.  Texas 
United  Gas  Pipe  Lme  Company,  Nartb  Sunrtaa  AaH. 

Temebonna  Parish,  loaauna. 

Natural  Gas  Pipeline  Company  ol  America  Laif 

MH2  RA  SUA.  Wan  B-4,  Lacassina  FmU.  Cvaar- 

on  Parish.  Louiaiana- 
Tannesaee  Gas  Pipokne  Company,  Onlrict  4  and 

Heyser  Araa,  Vanous  Oountes.  Texas 
TranMne  Gas  Company,  West  Cameion  Block  639 

Field.  Offshore  Louisiana. 
Tnjokfine  Gas  Company.  Varralion  Skx*  S20.  i^ 

Offshore  Louisiana. 
TrwMna  Gas  Company,  Ea«  Cenaron  Stock  sas. 

Offshore  LouisiBna. 
Nonhem  tHaliKal  Gas  Company,  Mocana  Lamraa 

Gas  Area,  Beaver  County.  OMahoma. 
Tramcontinental  Gas  Pipe  Lina  OmpuiaaiuB.  SNp 

Shoal  Block  29  "E"  Ptatfonn,  OMhoie  Uwiaiana. 
Tanneaaee  Gas  Pipeline  Compsiy,  East  Cameren 

Blaefe  SB.  Cm«iam  Lousiaiw. 
Transcontinental  Gas  Pipe  Line  Corporation,  West 

Cameron  Block  65,  Offshore  Louisiina. 
Ftorida  Gas  Transmission  Company.  West  Cameron 

Bkx:k  65.  Offshore  Louisiana. 
Tennessee  Gas  Pipeline  Company,  West  Cameron 

Bk>ck  65,  Offshore  Louisiana. 


Pfica  par  Md 


n 


o- 


rt — 
i*i — 


n- 
n- 

n- 
n- 
«- 


('■>- 


<'^. 


n- 


<") 

(") 

(") 


14.78 

14.73 

M.73 


14.73 
14.73 
1473 
14.73 


'  Thit  notice  does  not  pit)vide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 
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OockMNa  and  (Me  Mad 


O-81-81-0<B.  E.  Nw.  S.  1986 

ct-ei-2so-oo3. 0.  Oct  ae.  1965. 

C»-86-«^)00.  B.  Oct  10.  1985 


Appiicani 


..do.. 


Texaco  Prodgcing  Inc..  P.O.  Box  5233a  Houston. 
Texas  77052 


El  Grande  Pipeline  Coip.. 


Purchaser  and  location 


0-86-15-000  (G-119S3).  B.  Oct 
10.  1985. 

O-86-16-000.  B.  Oct  8.  1985- 

0-86-17-000  (CI75-48S).  B.  Oct 

7.  1965. 
CI-86-2O-00a  C.  Oct  15.  1965... 


O-86-21-000.  E.  Oct  15.  1965. 


O-86-23-000  (076-3681.  B.  Oct 

17.  1965. 
O-86-24-000  (O60-3S5).  B.  Oct 

17.  t9e5 

CI-86-25-000.  B.  Oct  17.  1985... 
O-86-28-000.  F.  Oct  21.  1965.._ 


O-86-2»-000.  B.  Oct  21.  1985.. 
O-86-30-000.  F.  Oct  21.  1965.. 


CI-86-31-000.  F.  Oct  22.  1985 . 


a-fl6-32-000.  A.  Oct  22.  1965. 


CI-86-37-000  (076-767).  B.  Oct 

26.  1965. 
O-86-44-000  (064-482).  B.  Oct 

31.  1965. 
0-86-47-000  (063-869).  B.  Oct 

31.  1965 


Mob!  CM  Exploralion  &  Producing  Soultiewt  Inc. 
Nine  (Veenmay  Plaza.  Surte  2700.  Houston, 
Texas  77046. 

C.»VC.  mc.  Energy  Plaza.  3636  No  Causeway 
Boulevanl  Metaine.  La.  70002. 

Coastal  ai  &  Gas  Corporation.  e»  1..  Nine  Green- 
•ray  Plaza,  Houston.  Texas  77046. 

CNG  ProAjcing  Co  Canal  Place  One— Suite  3100 
New  Or1eaf«.  La.  70130. 

Terra  Resources.  Inc  (Succ  In  Interest  to  Good- 
stem.  Inc  )  PC.  Box  2329.  Tulsa.  OMa.  74101. 

Exxon  Corporation.  P.O.  Box  2180.  Houstoa  Texas 

77252-2180. 
John  0   Canjthers,  >.  (Succ  In  Interest  to  a  H. 

Vaughn.  Jr.  et  al).  1325  Amencan  Tower,  401 
Market  Street  Shrevepoft.  La  71101 
F.  J  Muller.  PC  Oawer  1270.  Crowley.  La.  70526... 

Exxon  Corporation  (Succ.  Inc  biteresto  to  Murphy 

OK.  USA^.  Inc   a  Odeco  Oil  &  Gas  Co.).  P.O. 

Box  2180.  Houston,  Texas  77252-2180. 
Tenngasco  Exchange  Corporation.  P.O   Box  2511. 

Houston.  Texas  77001. 
TXO  Productxxi  Corp.  (Partial  Succ.  m  Interest  to 

Sun   Exploralion   A   Production   Co)   First   City 

Center.  LB  10  1700  Pacific  Avenue.  OaNas.  Texas 

75201-4696. 
Exxon  Corporation  (Succ  in  Interest  to  Supenor  Oil 

Company).    P.O.    Box    218a    Houston,    Texas 

77252-2180 
Texaco    mc,    P.O.    Box    52332.    Houston,    Texas 

77052 
Texaco  Producing  Inc.  P.O   Box  52332.  Houstoa 

Texas  77052 
Cities  Service  O*  A  Gas  Corp..  P.O.  Box  300  Tulsa, 

Okla.  74102. 
Tenneco  Oil  Company.  PO   Box  2511.  Houston. 

Texas  77001. 


Ftonda  Q»a  Transmission  Company.  West  Cameron 
Blodi  65.  Offshore  Lousiarw. 

Transcontinental  Gas' Pipe  Line  Corporation.  Qalv«s- 
ton  Area.  Blocks  A-131  and  A-157,  A-126  and 
A-156.  Offshore  Texas. 

Northwest  Central  P^ieline  (>)rporalion.  NW  Craw- 
tort  FieW.  Roger  MiHs  County.  Oklahoma. 

Trunkkne  (^as  Company,  Clear  Creek  Field.  Aien  A 
Beauregard  Parishes.  Louistana. 

Transcontinental  Gas  Pipe  line  Corporation.  Bew 

Fiekt.  Beauregard  Pansh.  Louisiana. 
Cotorado    Interstate    Gas    Company.    Spearhead 

Ranch  Field.  Omverse  County.  Wyoming. 
Consolidated  Gas  Transmission  Corporatxxi.  High 

Island  Bkxk  A-571,  Offshore  Texas. 
Arkansas  Lousiana  Gas  Corrxiany.  WUkam  B.  Culvar 

A-127    Survey    Carthage    (Travis    Peak)    Field. 

Panola  County.  Texas 
Cotorado   Interstate    Gas   Company.    Bear   Creek 

FieW.  ConverM  County.  Wyoming. 
Texas  Gas  Transmission  Corporation.  West  Lotxin 

FieW.  Oaixime  Parish.  Lousiana 

Transcontinental  Gas  Pipe  Line  Corporation.  Guey- 
dan  FiekJ.  Vermilion  Parish.  Louisiana. 

Natural  Gas  Pipeline  Company  of  Amenca,  Htah 
Island  Block  129.  Offshore  Texas. 

THC   Pipeline  Company.   Matagorda   Island  Stock 

700.  Offshore  Texas 
Arkansas  Louisiana  Gas  Company.  Attiens  Field, 

Oaibome  Pansh  .  Louisrana 


Transweslam  Pipeline  Company.  Horseshoe  Bend 
Unit  Eddy  County.  New  Mexico 

Bridgekne  Gas  Oistritxjtion  Company.  South  Marsh 

Jsland  Stock  238  and  239.  Offshore  Louisiana. 
Transco  Gas  Supply  Company.  High  Island  Block 

137  (OCS-G-3234),  Offshore  Texas. 
Northern    Natural   Gas   Company.    Mocane   Field, 

Beaver  County.  Oklahoma 
Transcontinental  Gas  Pipe  Line  Corporatkxi.  North 

Thibodaux  Fieto,  LaFourcfw  Parish,  Lxxiisiana. 


Pncepar  Mcf 


Pressure 


14.73 


14.79 
14.73 


14.73 


14.73 

14.73 
14.73 


■  Appicani  s  fikng  Kx  an  addrtx>nal  delivery  point 
*  To  release  gas  for  imgalxxi  fuel 

the  ^.2^^  C.^,;2?^^;:,^sira 'i;,^'^;^ 

I  iSS  5'?"'L!:!?i122"»- Tebo  Unit,  to  J  D  and  Mar,a  K^worthy. 
I  f^  ?I  ?"  ""'"^ '*'  ^^OO**- Underwood  « 1 .  to  Van  W.  Giffert 
!f?S  Sl^  Properly  No.  543274.  Harper  Unrl  to  Van  W  Gitfeit 

:  g  »  KS:  IJg^":  iSSS  ^.^XV^^A^n'- '"^ 

I.^l.^IL^iii?';^  "  "*  ''^'^  ^'*  "^  J  B  G*son  -B-  Unit  to  Van  W  Giflert 

to  abarSon  K^2^.~™™*^  productton  without  rewodung  operations  and  Natural  Gas  Pipekne  s  refusal  to  pan»^e  m  the  NGPA  Sect»n  107  Enhancement  procedures  s  an  etoctton 
^^j;S^  ►«  elected  to  teke  Us  n»en«d  gas  whk*  amounts  to  10%  of  Suns  interest  in  gas  produced  from  dedcated  teases  in  accordance  with  Sectton  5  of  Anete  IV  of  its  contract  as 

•^  SSHS'^S?^^'^^^^^^^^^^  produce,  and  has  tteen  ptogged  and  abarxtoned  The  der«cated 

"mTSSSiri^il'SrXS'o^^'ll^fJie'lT-IWsS^  *9'»«~^   «-    Assignment,    effect™*    3-1-64    . 

•^  "J^Sl^-SK?* '";::?"^j!^^  Cc«^  »-'*-«  The  avaiUrt*.  s^  of  gas  avaWHe  for  sale  has  been  depleted,  and 


fr^ro^ZZZZS — ■"^■v"-^  ^~o  i-un,.«i3e  v^onuaci  i «f- lu- so  nave  oeen  depleted 

„  5-»,  f"-*^  ^  ceased  and  no  J'Sl^^^^'^^^^P'^J-J^^^Ljr^  P-cf«.«rw^  toremc^^  facSHtes  prev»us.y  used  to  recOM,  gas  from  the  now  depleted  well 

ooniraa  dated  3-27-69  By  Agreement  of  Sate  8  Purchase  dated  6-27-85.  Exxon  acquired  certain  acreage  from  Vkirphy  CW.  USA  Inc  ft  Odeco 


''  Appfccant  IS  friiOQ  under  Gas  Purchase 

Oil  A  Gas  Company.  - -    -'     -™''   •-«««■•  i-w^ftimw**  wHcniom  a^aa^fv  nwin  fm^m^fl^y  \jn,   U.O-n.   int.   O  KJOOCO 

se^^iSm'^JSTeSStSXT^S'^r:^^  ^^"^  S^f.SS'^'iJit'*'*^  the  «*^  gas  has  exp»«J.  TQX  entered  into  its  purchase  and  sates  contractt  and  K«t«led 

I.  *PS*c»«  "S  iiiiriQ  under  Gas  Sates  «  Purchase  coniraci  dated  10-1 7-85 

»  ^S^ji  ""^^  C5CS-G-3234  (High  Island  Bkx*  137)  was  released  on  11-2-82 

"  We«  ptogged  and  abandoned  and  Oties  released  the  acreage 

"  All  producing  wells  have  ceased  producten  and  their  corresponding  leases  have  been  surrendered. 

Filing  Code:  A-loittal  Sennce:  B-Abandooment  C-Amendmem  to  add  acreage;  D-Amendment  to  detete  acreage.  E-To«l  Successtoa  F-Pamal  Suece^ 

|FR  Doc.  85-27658  Filed  ll-19-«5:  8:45  am) 
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[Dodwt  No.  CP  8«-12»-0M}      -.H 
Gas  Gathering  Corp^  Application 

November  13. 1985.  ""    .  •      V      ^; 

Take  notice  that  oh  November  1, 1985, 
Gas  Gathering  Corporation  (GGC)  filed 
in  Docket  No.  CP86-12»-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act,  section  311  of  the 
Natural  Gas  Policy  Act  of  1978,  and  Part 
284  of  the  Regulations  of  the 
Commission  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  GGC  to  transport  natural 
gas  on  behalf  of  others,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  th|e  Commission  and  open  to 
public  inspection. 

GGC  proposes  to  charge  an  interim 
rate  equal  to  the  gathering  charge 
component  of  GGC's  currently  effective 
Rate  Schedule  X-2,  for  non- 
discriminatory services  rendered 
pursuant  to  the  authority  requested. 
GGC  indicates  that  the  proposed  rate  is 
a  volumetric  rate  established  in  Docket 
No.  RP84-79-000  and  is  fully  applicable 
to  blanket  transportation  services  under 
the  previously  effective  Part  284 
regulations. 

GGC  also  indicates  that  on  October 
11, 1985.  it  filed  a  new  Rate  Schedule  T- 
1  toils  First  Revised  Volume  No.  1  of  its 
VmC  Gas  Tariff  under  which  GGC 
would  undertake  transportation 
pursuant  to  the  revised  Pari  284 
regulations.  GQC  states  that  the  r^te 
provided  under  the  propo^d  Rate- 
Schedule  T-1  is  the  same  as  the  iterim 
rate.  GGC  also  indicates  it  would  file 
revised  tariff  sheets  to  be  effective  no 
later  than  July  1, 1966,  if  the  proposed 
rate  schedule  does  not  comply  with 
Subpart  A  of  Part  284  of  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  27, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natual 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  deterinining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 


^  Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  rules  of  practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  -time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  s  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motioq 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecesary  for  G(^  to  appear  or  be 
represented  at  the  hearing.      . 
Kenneth  F.  Plumb. 
Secretary. 

(PR  Doc.  85-27659  Filed  11-1(M5;  8:46  am] 

BILUNO  CODE  •»7^l1-« 


(Pro|eetNo.t7l»-0Qt] 

Mega  Renewables;  Surrender  of 
Preliminary  Permit 

.  Novemberia,  198S. 

Take  notice  that  Mega  Renewables, 
Permittee  for  the  proposed  Nevada  State 
Supply  Conduit  Project  No.  8703,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  April  12, 1985,  and  would  have 
expired  on  October  31, 1988.  The  project 
would  have  been  located  on  Nevada  ' 
State  Supply  Conduit  Carson  in  City 
County,  Nevada. 

The  Permittee  filed  the  request  on 
October  15, 1985,  and  the  preliminary 
permit  for  Project  No.  8703  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is. 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb, 
Secretary, 

(PR  Doc.  85-27660  Filed  11-19-85;  8:45  am] 

aiUJNG  COOE  nM-^YM 


[Docket  No.  TAS5-2-27-002] 

North  Penn  Gaa  Co^  Propoaed 
Changes  in  PERC  Gas  Tariff 

November  15. 1985. 

Take  notice  that  North  Perm  Gas 
Company  (North  Penn)  of  November  8, 
1985,  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  pursuant  to  its 
PGA  Clause  for  rates  to  be  effective 
September  1, 1985. 

On  August  9, 1985.  North  Penn  filed  its 
semi-annual  PGA  filing  in  Docket  No. 
TA-A5-2-Z7-000  and  requested  a  waiver 
of  the  Federal  &iergy  Regulatory 
Commission's.  (Commission)  Rules  and 
Regulations  as  may  be  deemed 
necessary  to  permit  North  Penn  to 
reflect  the  most  current  pipeline  supplier 
rates  available  (either  increased  or 
decreased)  and  to  change  its  purchase 
pattern  to  reflect  the  lowest  cost 
possible  as  the  result  of  changes  in 
supplier  rates  in  any  compliance  filing 
required  in  this  proceedii^ 

"rhe  Commission's  order  of  August  28. 
19K  in  the  above  docket  accepted  North 
Penn's  filing  subject  to  filing  revised 
rates  to  reflect  any  revision  in  its 
pipeline  suppliers'  rates,  and  to  state 
separately  on  the  tariff  sheet  the  take- 
or-pay  surcharge  included  in  the  filing. 

'This  tariff  sheet,  which  complies  with 
the  Commission's  order,  contains  a 
decrease  of  38.698<  per  Mef  to  the  rates 
approved  for  effectiveness  }uly  1. 1985  in 
Seventy-Seventh  Revised  Sheet  No. 

PGAr-l. 

North  Penn  has  included  in  this  filing 
the  out-of-cycle  PGA  rate  changes  filed 
by  Tennessee ^88  Pipeline  Company 
(Tennessee)  that  became  effective 
September  9, 1985  and  October  18, 1985, 
both  of  which  were  approved  by  the 
,  Commission. 

-.  This  filing  also  reflects  changes  in 
.  North  Penn's  gas  purchase  patterns  due 
to  the  termination  of  all  Special 
Marketing  Programs  as  at  October  31. 
1985.  and  the  abandonment  by 
Tennessee  of  its  sales  service  to  North 
Penn  under  Tennessee's  SO  Rate 
Schedule,  all  of  which  have  Commission 
approval. 

North  Penn  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
necessary  to  permit  this  filing  to  become 
effective  as  proposed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commisison's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
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385.214).  All  socfa  motions  or  l_ 

should  be  filed  on  or  before  November 
22. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  proteslants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mast  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb.       ; 
Secretary 
|FR  Doc.  85-27661  Rled  11-19-85: 8:45  am] 

mXMG  COOC  •717-01-H 


[Dodrat  No.  CP8S-«4-000) 

NorttMrest  C«ntral  PipcUne  Corp4 
RaquMt  Undar  Blanket  Authortzalien 

Noveaiber  13, 1985. 

Take  notice  that  on  October  24. 1985. 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central).  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP86-64-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Nature!  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  by  reclaim 
measuring,  regulating  and  appurtenant 
facilities  and  to  construct  and  operate 
measuring,  regulating  and  appurtenant 
facilities  to  serve  The  Kansas  Power  and 
Light  Company  at  the  Formosa  town 
border  station  in  Jewell  County.  Kansas, 
under  the  certificate  and  abandonment 
authorization  issued  in  Docket  No. 
CP82-47»-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  Central  states  that  the 
existing  facilities  are  obsolete  and 
proposes  to  replace  and  relocate  the 
facilities  approximately  450  feet  east. 
Relocating  the  facihties  would  allow  for 
much  easier  access,  it  is  stated.  The  cost 
to  reclaim  is  $1,630  with  an  estimated 
salvage  value  of  $1,320  and  the 
estimated  cost  of  construction  is  $12,320, 
it  is  stated. 

Northwest  Central  states  that  this 
change  is  not  prohibited  by  an  existing 
tariff.  Northwest  Central  does  not 
anticipate  any  increased  deliveries 
through  the  proposed  new  facilities  at 
this  time. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  &  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 


reqiiest.  If  no  protest  is  filed  wHhin  the 
time  allowed  therefor,  the  profMMed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  f6r  filing  a  protest  If  ■ 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  ahall 
be  treated  as  an  application  for 
authorization  pmsuant  to  section  7  of 
the  Natural  Gas  Act. 
Kooneth  F.  Plumh. 
Secretary. 
[FR  Doc.  85-27662  Filed  11-19-85;  8:45  am) 

MLUNG  COOC  •717..«1-« 

IProiMt  No.  8S79-001) 

Rocky  Mountain  Hydro;  Surrendv  Of 
Preliminary  Permit 

Novemt>eT  13, 1985. 

Take  notice  that  Rocky  Mountain 
Hydro.  Permittee  for  the  Crooked  River 
Project  No.  8579,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  Na  8579 
was  issued  on  September  27. 1985.  and 
would  have  expired  on  August  31, 1988. 
The  project  would  have  been  located  on 
the  Crooked  River  in  Crook  County. 
Oregon. 

The  Permittee  filed  the  request  on 
October  16. 1985,  and  the  preliminary 
permit  for  Project  No.  8579  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
throu^  the  first  business  day  fpHowing 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
applications  involving  this  project  site, 
to  the  extend  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Kenneth  F.  Phnnb, 
Secretary. 
(FR  Doc.  85-27663  FUed  11-19-85;  8:45  am) 

mUUNG  COK  C717.«1-M 


IDocfcet  No.  TA8S-7-2»-000, 001] 

Transcontinental  Gaa  Pipe  Line  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

November  15, 1985. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on  11- 
l-«5.  tendered  for  filing  Third  Substitute 
Thirty-Sixth  Revised  Sheet  No.  12  and 
Substitute  Thirty-Seventh  Revised  Sheet 
No.  12  to  its  FERC  Gas  Tariff  Second 
Revised  Volume  No.  1.  The  proposed 
effective  dates  of  these  sheets  are 
September  1, 1985  and  November  1. 
1985,  respectively.  The  revised  tariff 


sheets  reflect  a  storage  "tracking"  rate 
decrease  effective  September  1. 1985  in 
accorchnce  with  section  26  of  Transco's 
General  Terms  and  Conditions.  Section 
26  provides  for,  amor^  other  things, 
changes  in  rates  for  storage  service 
rendered  under  Transco's  Rate  Schedule 
S-2  to  reflect  changes  in  charges  by 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  under 
Texas  Eastern's  Rate  Schedule  X-2S. 

As  a  result  of  Texas  Eastern's  filing  of 
September  11, 1985  in  Docket  No.  RP85- 
177,  proposed  effective  September  1. 
1985,  Transco  will  decrease  its  demand 
charge  and  demand  charge  adjustment 
in  Rate  Schedule  S-2  in  order  to  flow 
through  to  Transco's  customers  a 
decrease  of  approximately  $32,000 
annually  from  the  amount  included  in 
Transco's  filing  of  August  9, 1985. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a-motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  11- 
22-85.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-27686  Filed  11-19-85:  a-45  am) 

BILUNG  COOC  tTt7-9t-m 


IDocfeet  Na  Cne-ITI-OOO] 

Valley  Qas  Transmission,  Inc.; 
Appiicatk>n 

November  13. 1985. 

Take  notice  that  on  November  1, 1985, 
Valley  Gas  Transmission.  Inc., 
(Applicant),  601  Northwest  Loop  4ia 
San  Antonio,  Texas  78216,  filed  in 
Docket  No.  CP86-171-000  an  application 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  and  S  284.221  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  transportation  of 
natural  gas  on  behalf  of  others,  all  as 
more  fully  set  forth  in  the  application 
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which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  it  intends  to 
transport  natural  gas  on  behalf  of  all 
shippers  and  elects  to  become  a 
transporter  under  the  terms  and 
conditions  of  the  Commission's  Order 
No.  436,  issued  October  0, 1985.  in 
Docket  No.  RM85-1-000.  Applicant 
states  that  it  accepts  and  would  comply 
with  the  conditions  in  paragraph  (c)  of 
i  284.221  of  the  Commission's 
Regulatioos  which  paragraph  refers  to 
Subpart  A  of  Part  284  of  the 
Commission's  Regulations.  Applicant 
notes  that  its  currently  effective  rate  for 
transportation  (Rate  Schedule  T-1)  is  a 
one-part  rate  of  Hie  with  the 
Commission  for  transportation  under 
Part  284  which  conforms,  it  is  said,  with 
the  requirements  of  interim  rates 
prescribed  by  S  284.7(b)(1)  of  the 
Commission's  Regulations.  Applicant 
further  states  that  it  intends  to  file  new 
transportation  rates  to  be  effective  no 
later  than  July  1, 1986,  in  compliance 
with  the  provisions  of  §  284.(7)(b){2)  of 
the  Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  27. 1985.  file  with  the  Federal 
Energy  Regualtory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  National  Gas 
Act  and  the  Commission's  rules  of 
practice  and  procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  or  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
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the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneifa  F.  Plumb, 
Secretary. 
|FR  Doc.  85-27667  Filed  11-19-85;  8:45  am) 

BNJJfM  COOe  f7t7-01-M 

(Pro)ect  No.  2374-000] 

WatervUet  Paper  Co;  Proposed 
Acceptance  of  Surrendor  of  UcenM 

November  13, 1985. 

On  March  3, 1965,  a  minor  license  was 
issued  to  the  Hammermill  Paper 
Company  (Hammermill)  fw  the 
constructed  Paw  Paw  Project  No.  2374,* 
located  on  the  Paw  Paw  River  in  the 
City  of  Watervliet,  Berrien  County, 
Michigan.  On  July  18, 1975.  the  license 
was  tansferred  to  Watervliet  Paper 
Company,*  a  corporation  created  by 
Hammermill  to  receive  the  license.  The 
license  has  a  termination  date  of 
December  31. 1990. 

The  300  kW  project  ceased  operation 
in  November  1968.  At  the  time  of  the 
license  transfer  in  1975,  Watervliet 
indicated  that  it  wished  to  surrender  the 
license  for  the  Paw  Paw  Project  after  the 
transfer  was  finahzed.  In  approving  the 
transfer,  ^e  Commission  required  the 
new  licensee  (Watervliet)  to  fde,  within 
three  months,  either  a  plan  and  schedule 
for  repair  of  the  project  works,  or  an 
application  for  surrender  of  the  license. 
On  August  20, 1975,  Watervliet  applied 
to  the  Commission  to  surrender  its 
license.  The  application  was  rejected  on 
December  29, 1980,  because  Watervliet 
failed  to  correct  certain  deficiencies. 
Although  the  licensee  has  expressed  an 
intent  to  surrender  its  license,  it  has  not 
filed  another  application  for  surrender. 

Article  8  of  the  license  for  Project  No. 
2374  provides-. 

If  the  Licensee  shall  cause  or  suffer 
essential  project  property  to  t>e  removed  or 
destroyed  or  to  become  unfit  for  use  without 
replacement,  or  shall  abandon  or  discontinue 
good  faith  operation  of  the  project  for  a 
period  of  three  years,  or  refuse  or  neglect  to 
comply  with  the  terms  of  the  license  and  the 
lawful  orders  of  the  Commission  mailed  to 
the  record  address  of  the  Licensee  or  its 
agent,  the  Commission  will  deem  it  to  be  the 
intent  of  the  Licensee  to  surrender  the 
license,  and  not  less  than  90  days  after  public 
notice  may  in  its  discretion  terminate  the 
license. 


>  33  F.P.C.  390  (ISeS). 
*  54  F.P.C  231  (1975). 


The  Commission's  regulations  on 
implied  surrender.  18  CFR  6.4  (1984). 
also  apply  to  this  project  and  are 
substantially  the  same  as  Article  8. 

We  believe  that  the  facts  in  this  case 
indicate  an  implied  agreement  to 
surrender  the  license  pursuant  to  Article 
8  of  the  license  and  sect^n  6.4  of  the 
regulations.  Operation  offlie  project 
ceased  more  than  sixteen  years  ago,  and 
the  licensee  does  not  intend  to 
reactivate  the  project.  In  addition,  as 
further  evidence  of  agreement  to 
surrender.  Watervliet  itself  has  written 
to  the  Commission  staff,  suggesting  that 
the  Commission  terminate  its  license 
pursuant  to  Article  8.  Accordingly,  the 
Comisison  gives  notice  that  it  proposes 
to  accept  Watervhet's  surrender  of  the 
license  for  Project  No.  2374. 

Watervliet  is  coordinating  with  the 
Michigan  Department  of  Natural 
Resources  (DNR)  on  plans  to  remove 
and/or  bypass  the  dams  and  restore  the 
Paw  Paw  River  to  its  natural  flow.  The 
DNR  is  the  state  agency  that  implements 
Michigan's  environmental  programs, 
including  dam  safety.  The  DNR  has 
written  to  the  Commission  stating  that  it 
does  ot  object  to  Watervliet's  surrender 
of  the  license.  Therefore,  we  see  no 
reason  at  this  time  to  impose  any 
conditions  on  the  surrender  with  respect 
to  disposition  of  the  project  works.  Nor 
does  Watervliet  owe  annual  charges, 
since  the  project  is  located  on  its 
property,  not  on  Federal  lands. 

Any  person  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  wth  the  Commission's  rules 
of  practice  and  procedure,  18  CFR 
385.210  385.211  or  385.214  (1984).  In 
determining  what  action  is  appropriate, 
the  Commission  will  consider  all  timely 
filed  comments,  protests,  and  motions  to 
intervene,  but  only  those  who  file  a 
motion  to  intervene  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  February  18. 
1985.  by  the  Secretary,  Federal  ^ergy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  All  filings  should  reference 
Project  No.  2374. 

By  direction  of  the  Commission. 
Commissioners  Trabandt  and  Naeve  voted 
present. 

Lois  D.  CasheH. 

Acting  Secretary. 

[FR  Doc.  S&-27668  Filed  11-19-85;  8:45  am] 
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Western  Area 


Finel  ABocetioae  of  Contingent 
Cepacity  end  Associated  Energy  From 
ttie  Boulder  Canyon  Prelect  Uprating 


aaCNCv:  Western  Area  Power 
AdministratioD.  Oepartment  of  Energy. 
ACnOM:  Addpoon  of  Final  Allocations  of 
Contingent  Capacity  and  Associated 
Energy  from  the  Boulder  Canyon  Project 
Uprating  Program. 

SUMMAHy:  The  Western  Area  Power 
Administration's  (Western)  Boulder  City 
Area  Office  published  the  Proposed 
Allocations  of  Contingent  Capacity  and 
Associated  Energy  from  the  Boulder 
Canyon  Project  Uprating  Program 
(Proposed  Allocations)  in  the  Federal 
Register  on  Jiine  13, 1985  (50  FR  24«29). 
and  requested  comments  to  be 
submitted  on  or  before  )uly  15. 1965.  In 
addition,  a  public  comment  forum  on  the 
Proposed  Allocations  was  held  in  Las 
Vegas.  Nevada,  on  July  1. 1965.  Western 
has  reviewed  and  considered  each 
comment  received.  The  "Supplementary 
Information"  section  which  follows 
provides  Western's  responses  to  aH  the 
major  comments,  criticisms,  and 
alternatives  offered.  After  review  of  the 
comments.  Western  determined  that  no 
new  information  existed  that  would 
warrant  any  change  in  the  Proposed 
Allocations  of  the  power  from  the 
Boulder  Canyon  Project  Uprating 
Program  (Uprating  Program).  Western 
believes  that  the  Proposed  Allocations 
are  to  eligible  preference  entities  that  do 
not  have  a  significant  amount  of  Federal 
power,  and  are  therefore  equitable.  The 
Proposed  Allocations  are  acconlingly 
adopted  as  final.  Based  upon  the  final 
allocations  contained  herein.  Western 
will  initiate  contract  negotiations  for 
contingent  capacity  and  associated 
energy  (power)  available  June  1. 1987. 
from  the  Boulder  Canyon  Project 
Uprating  Program. 
DATES:  These  final  allocations  of 
contingent  capacity  and  associate 
energy  are  effective  30  days  from  the 
date  of  this  notice. 
AOonESS:  For  further  information 
concerning  these  final  allocations, 
contact:  Mr.  Thomas  A.  Hine,  Area 
Manager,  Boulder  City  Area  Office. 
Western  Area  Power  Administration, 
P.O.  Box  200,  Boulder  Qty.  NV  80005. 
(702)  293-8800. 

SUPPi^MENTARY  information:  The 

final  allocations  of  contingent  capacity 
and  associated  energy  from  the  Boulder 
Canyon  Project  Uprating  Program  are 
made  in  accordance  with  the 
Department  of  Energy  Organization  Act 
of  1977  (42  U.S.C.  7101  et  seq.).  the 


Federal  power  marketing  authorities 
contained  in  Reclamation  laws  (43 
U.S.C.  371  et  seq.  and  all  acts 
amendatory  thereof  or  supplementary 
thereto),  and  the  acts  specifkaUy 
applicable  to  the  Boulder  Canyon 
Project.  The  Hoover  Power  Plant  Act  of 
1984  (98  Stat.  1333)  (Hoover  Power  Plant 
Act)  and  the  "Conformed  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boulder  City  Area 
Projects"  (Conformed  Marketing 
Criteria)  published  in  the  Federal 
Register  on  December  28. 1984  (49  FR 
50582).  form  the  basis  for  the 
allocationa.  Section  105(a)(1)(B)  of  the 
Hoover  Power  Plant  Act  provides  the 
specific  amount  of  contingent  capacity 
and  associated  energy  to  be  allocated 
within  each  of  the  States  of  Arizona. 
California,  and  Nevada. 

DiacBsstOD  of  Comments  Received 

Several  comments  on  the  proposed 
allocations  were  received  by  the 
Boulder  City  Area  Office.  Western  has 
reviewed  and  considered  each  comment. 
Western's  responses  to  the  major 
comments,  criticisms,  and  alternatives 
offered  are  as  follows: 

San  Diego  Gas  and  Electric  (SEX^ftE), 
an  investor-owned  utility,  filed  an 
application  for  power  available  from  the 
Boulder  City  Area  Projects  on  March  14. 
1965.  The  SDG&E  application  was  two- 
fold in  nature,  in  that  SDGAE  requested 
power  on  its  own  behalf  as  an  investor- 
owned  utihty.  and  on  behalf  of  certain 
municipalities  within  its  service 
territory.  SDGAE  was  not  selected  to 
receive  any  power  because  it  was  an 
investor-owned  utihty,  and  as  such  was 
not  a  preference  entity.  An  investor- 
owned  utility  is  not  a  preference  entity 
under  section  5  of  the  Boulder  Canyon 
Project  Act  or  other  Reclamation  law. 
SDG&E  submitted  written  comments  on 
the  allocation  process  on  May  2a  1985. 
and  July  3. 1985.  SDC&E  also  made  oral 
comments  at  the  July  1, 1985.  comment 
forum.  Three  other  entities  also 
submitted  written  comments  in  support 
of  the  SDG&E  application. 

SDG&E.  in  support  of  its  appUcation 
for  power  on  its  own  behalf,  relies 
heavily  on  selected  portions  of  the 
Department  of  Energy  Organization  Act 
of  1977.  In  particular.  SDG&E  contends 
that  these  select  portions  of  this  act 
override  pre-existing  Reclamation  law. 
Another  investor-owned  utility.  Utah 
Power  and  Light  has  made  a  similar 
application  and  raised  the  same  issues 
as  SDG&E  in  another  marketing  plan 
being  developed  within  Western.  A 
detailed  discussion  of  this  issue  is 
contained  in  the  Federal  Register  at  49 
FR  34900.  While  the  Utah  Power  and 
Light  application  was  evaluated  in  light 


of  the  Reclamation  Project  Act  of  1939. 
as  opposed  to  the  preference  provisions 
of  the  Boulder  Canyon  Project  Act,  as 
amended,  the  discussion  is  relevant 
here.  It  states  in  part. 

Western  agrees  that  Congress  declared,  as 
a  general  purpose  of  the  Department  of 
Energy  (DOE),  that  "the  productire  capacity 
of  private  enterprise  shall  be  utilized**  in  the 
development  of  DOE  potkaes.  However,  both 
section  302  and  section  641  of  tlie  the  DOE 
Organization  Act  specincally  act  to  transfer 
the  power  marketing  functions  of  the  Bureau 
of  Reclamation,  including  the  legislative 
authorities  upon  which  those  functions  were 
based,  to  the  Western  Area  Power 
Administration.  Included  within  those 
transferred  authorities  are  the  preference 
provisions  of  redamatiwi  law.  Western 
believes  that  42  U.&C.  7152  and  7251  are 
more  specific  in  their  focus  than  the 
congressional  statements  of  departmental 
purpose  cited  by  UP&L.  The  legislative 
history  of  the  DOE  Organiaation  Act  confums 
this  interpretation.  See.  e.g.  Department  of 
Energy  Organization  Act:  Hearings  on  S.  828 
and  S.  591  Before  the  Senate  Committee  on 
Governmental  Affairs,  95th  Cong..  Ist  sess, 
179.  520  (1977^ 

Utah  Power  &  Light  also  comments  that 
virtually  all  of  the  preference  clause 
precedent  cited  by  the  public  power 
community  existed  prior  to  the  creation  of  the 
Department  of  Energy.  Western  agrees  that 
much  preference  clause  precedent  does 
antedate  1977.  Older  precedent  often  exists 
when  taws  have  been  in  effect  for  decades, 
especially  when  the  precedent  is 
longstanding  aiKl  consistent.  However,  this 
does  not  mean  that  preference  clause 
precedent  lost  its  value  upon  passage  of  the 
DOE  Act 

,   To  the  contrary,  courts  have  recognized  the 
continuing  applicability  of  the  standards  set 
forth  in  reclamation  law.  even  after  the 
passage  of  the  DOE  Act.  Illustrative  is  the 
following  excerpt  relating  specifically  to 
CRSP  power  from  the  case  of  Colorado  River 
Energy  Distributors  Association  v.  Lewis.  516 
F.  Supp.  926.  929  (D.D.C.  1981): 

"in  1977  the  Bureau  of  Reclamation's  power 
marketing  functions  were  transferred  to  the 
Secretary  of  Energy,  acting  through  a  new 
power  marketing  administration  under 
section  302(a)  (1)  and  (3)  of  the  DOE  Act.  42 
U.S.C.  section  7152(a)  (1)  and  (3).  The  Act 
established  WAPA  as  tiie  new  power 
marketing  administration.  The  DOE  Act  did 
not  change  the  standards  set  by  the 
Reclamation  Project  Act  of  1939  relating  to 
the  marketing  of  CRSP  power  ijnder  section 
9(c)." 

Western  believes  this  rationable  is 
applicable  to  the  SDG&E  apphcation. 

This  conclusion  is  further  supported 
by  the  legislative  history  of  the  recently 
enacted  Hoover  Power  Plant  Act,  which 
specifically  provides  much  of  the 
statutory  authority  for  an  allocation 
process  under  which  S[)G&E  seeks 
power.  During  the  legislative  process, 
Congressman  Bates  of  California 
offfered  this  amendment  to  what  is  now 
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•ectiMi  105  of  Hw  Hoover  Power  Plant 
Act: 

(D)  NotwithXanriii^  ^  pravuioB*  «f 
subparHgcapla  fi  Aod  C  contMcU  for 
capacity  *»<'  asaociatod  eaeigy^iieratedal 
Hoover  Dan  ae  a  xesklt  of  the  t4>r«tiqg 
jarogram  ahaii  be  oSeced  U>  public  and  pdvate 
power  entities  oot  preseaatlir  served  by  the 
Boulder  Canyon  Project  Act  as  apedfied  in 
this  subparagraph.  In  allocatit^  the  uprated 
power,  preference  shall  first  be  given  to  those 
eHlitiea  in  tlMMe  staiea  eilgUe  lor 
expeaditMras  iraa  Ac  AeolanatioB  F»ad  (43 
use  Jill)  setvisg  iiugiB  resideatiBl  loads 
withoot  regard  to  whether  these  entities  own 
their  own  Transmission  and  distribution 
facitities.  Prefetentje  shafl  aiso  be  given  to 
entitwt  cenrnii  tboae  >tc«8  mAtert  the  retail 
electric  rate  ftvivMleBtial  «ae  ii  higher  than 
the  ««a:«|e  for  Afe  alate  is  whicii  the  entity 
of  its  nwjw  aciwioe  BTM  is  located.  As  a 
i^anditiofl  for  imcayiag  the  uprated  power,  the 
entity  shall  be  M^ired  to  certify  that  the 
power  received  will  be  resold  at  cost.  130 
Cong.  Rec.  H3335  (May  3,  t9M). 

In  discussion  oT  his  amendiBent, 
Coi\grefi8aian  Bates  offered  the 
following  clariBcatlons. 

This  aBiendment  is  sli^tJy  difTereol  than 
the  amendnient  which  was  printed  in  the 
CONGRESSIONAL  RECORD  an  May  1st. 

The  Bates-Hualer  amendment  affects  only 
new  cr  upgraded  power  in  seclioB  205  of  HA. 
4275.  This  upgraded  power,  503,000  kilowatts, 
will  be  available  when  the  Hoover  Dam  is 
upgra4e^ 

thit  araeodnMut  wouid  stake  availaWr 
this  new  power  to  both  private  and  public 
utilitias  in  the  17  reclamatioji  States  which 
were  excluded  from  this  power  in  the  1928 
BoulderCany on  Project  Act.  Tlie  amendment 
will  save  opiiwiiwciu  money.  In  the  case  of 
San  DidO.  residents  couid  save  frma  tX 
millisai  to  S43  tiWian  |jer  yesr  if  tin 
amendment  is  adopted. 

The  Hoover  Dam  power  sells  for  less  than 
tme-helf  cent  per  kflowatt.  San  Diego  Gas  & 
Elertnt:  Co.  pays  •  cents  ■a  kilowatt-hour  for 
the  etectricity  it  cun  entty  boys  from  Arizona 
and  New  Mexico.  By  the  time  this  energy 
reached  San  Diego,  residents  rrrast  pay  an 
averafe  of  $76  per  month,  the  highest  rate  fai 
the  Southwest  and  the  second  tii^iest  rate  in 
the  Nation. 

I  think  the  key  prorisitwi  that  we  ere 
attemptrog  to  deal  with  ha«  to  do  v^th  fte 
preleiwioe  clmise.  wht«*  does  not  aflow 
private  uMitiee  witirael  the  ability  to  difectly 
dislribate  the  power  to  have  access  to  it. 
Nevada  Power  Co.  has  a  lot  of  the  power  and 
is  a  private  atitity. 

S«iH»  tns,  power  entities  in  California, 
Idaho,  WjxNiiiMg.  Ariaom,  and  Nevada  have 
been  eigibie  for  this  p«w«r.  The  electriaty 
has  ba«B  sold  at  barpain  prices.  In  the  first  45 
yeais,  the  pnoe  of  aweigy  averaged  belew  1V% 
niils  per  kilowatt-ho*r.  or  less  tfmn  0.1S  per 
kiiowatt-haw.  So  aMhot^fh  the  Western  Area 
fVjtwn'  AdoMDistnilion  contiaiies  to  give 
preference  to  goveraHent  agencies  and 
puUic  atiiities.  tfaere  are  private  utilities  sadh 
as  Nevada  Power  that  have  ti>e  beneDt  of 
)  puiu  tar  SO  years. 
I  Diegp  CsM  and  aectric  attuiiptul  to 
i  of  Hoover's  power,  and  they 


were  told  Weatorw  n  mandated  by 
laclBfluMaa  law  Id  noapdn  pnfaranoe  in 
theaale  of  Fadaral  potser  aad  picfennoe  <■ 
given  to  public  bediw.  cooperatives.  State 

and  Fedacal  GowemiBeRts,  and 
municipalities.  Needless  to  say,  most  of  this 
power  is  gone. 

Unince  ne  previous  amendment,  which  I 
^HiRK  ^veeR  to  vie  nHioaiiienTai  isstie  ot 
national  energy  paScsr,  we  are  siin^  Mking 
of  the  new  poww  that  beooaes  avaOabte, 
that  Saa  Oi^ga  Gm  SMl  Blectiic  be  ahte  to 
bid  on  that  aad  moeive  sobc  trf  that  i 
130  Com.  ^Bc  Haass  (May  ^  IflBi). 


1  Oa4M'  anendment  * 
rejected.  laoCooi.  Sec  KS3M.  Westem 

condwln  thai  ^  Ganpa«  ooosidered 
and  reietitod  tfae  poHiUlty  olSOG&E 
directly  otHaimng  aoir  of  lUs  power  aa 
«a  exception  to  ejdstiqg  SecloBation 
law  wigeiding  pfdemoe.  IkHefore,  it  is 
inappropriate  far  Wcatam  to  do 
adininiatreti««iy  what  the  Caogrea 
cleady  deoiiAed  to  do. 

SDGAfi  ^o  applied  for  power  OQ 
behaif  of  oertain  miiaifipniitirn  located 
within  its  service  tecritety.  None  ai 
these  fliuntcipalitiea  own  aad/or  operate 
a  utility  systen.  SDGAE  «M«fat  the 
power  for  distribution  to  rmiwar  1 1 
through  SOGftE'a  «jdttii«  tuanamiaaion 
system  and  operating  oader  coolractual 
arrangemeote  between  SOGAE  and  Ae 
municipaLtiee.  Svch  an  arrangeaMnt 
will  obligate  SDGAE  to  peffona 
necessary  administrative  fanotiona, 
including  meterii\g,  accountii^  billing 
and  collecfion,  and  other  dectiic  service 
requiremeotj.  SDG&E  states  that  they 
wik  perfann  these  ohligatioos  at  cost 
TIhs  nethodoiogy  was  also  oonsiderad 
and  iciected  by  Goap<e8s  dunng  ^ 
legi^tive  process  far  Hw  Hotsver  Potwer 
rtant  A^.  Cong)  e Bsmatt  HtintET  of 
Cafiforrda  offered  the  followiitg 
amentlineBl  and  di8cns,siafi  regardii]g 
thispoinb 

(D)  f4etwilhBlaaJiiig  the  provisions  of 
salipiiiaijiaphs  fBf  and  (C),  oontracts  for  W 
Megawatts  of  die  CaKfornia  share  of  capedty 
and  asaoGUled  energy  generated  at  Hoover 
Dam  as  a  result  of  the  uprating  program  shad 
be  offered  to  public  And  private  power 
entities  not  presently  served  by  the  Hoover 
Powerplaiit  as  specified  in  this  subparagraph. 
In  allocating  16  Megawatts  of  the  uprated 
povMBr,  prsfciwua  shall  be  grven  to  entities 
sersidag  linae  araaa  arfiare  the  retail  electric 
rate  far  ■pajdatitiai  nse  is  higher  then  the 
average  for  the  state  in  which  the  entity,  or 
its  major  service  is  located,  without  regard  to 
whether  these  entities  own  their  own 
transmission  and  distribution  facilities.  As  a 
condition  for  receiviai  the  apinted  power,  the 
entity  ahafl  be  re^terad  to  caltfy  tiwt  4k 
power  neceired  wHi  be  reaaki  at  coat  plus 
distribution  costs.  1W  ii  inahiing  Califoniia 
share  of  the  opiated  power  siiaJl  be  aHocated 
praporttafMMely  to  railiniiia  entities  which 
waaid  be  entided  to  leoeive  auch  power 
wider  fyjsting  law  as  sngadod  by  this  Act 


Mr.  HUNTER.  Mr.  Chairman.  I  appreciate 
being  allowed  to  ofler  this  Amendment.  I  wiQ 
make  it  very  brief.  This  amendment  deals 
with  the  pnblaw  that  wc  have  ii«Bte  ia 
Calif  orate  and  I  iiMW  the  1 
California  (Mr.  Bates)  and  the  l 
from  Califoraia  (Mr.  lowory]  sad  the 
gentlaanan  from  CaTJomia  (Mr.  Packard] 
have  been  contrlbiiling  to  this  effort.  This 
amemlraent  deals  with  the  fact  that  in 
CaMonua  generaRy  speaking  prtvate  entitisSt 
like  San  Dtegs  Gas  &  Electric,  end  many 
flihan  tfuoa^hosrt  the  Stale,  are  not  a  Bowed 
to  participate  in  Hoover  power  simply 
beoauss  the  oiifinsl  saactmg  ie^atelisB  back 
in  the  tMties  set  (he  prefereKa  aniy  to 
public  entities. 

I  reidize  that  a  ty»iem  has  been  built  up. 
that  deals  have  essentially  been  executed 
and  everybody  knows  what  their  share  of  the 
pie  is  going  to  be.  including  a  number  of 
CnWonna  uimiimnlties. 

So  tMs  anendment  womld  cut  down  the 
!  sf  the  aSteamt  that  wae  made  in  several 
I  to  open  *e  bdl  up  to  os«e 
,  Then  nwald  be  tm  efCeot  Mhalsoever 
on  the  State  of  Ahaosa.  oa  the  Stete  af 
Nevada,  or  any  other  State  except  raliftwate. 
and  the  only  effect  sf  the  bili  is  this. 
Essentially  up^atUqg  our  power  and  we  are 
going  to  foe  producing  some  500  extra 
megawatts  because  of  the  upgrading  In 
power.  Of  those  S6B  extra  megawatts,  absut 
127  sf  vem  wil  ^  to  Catifui  nia  and  these 

Rivenads.  Aaaaa.  fteasdeaa.  Glandali.  and 
Barhasir.  under  the  ■gguUatima  thot  have 
been  MnrinrtsJgn  will  participate  and  ariM 
receive  and  ^dit  up  those  127  mqgawatta;  as 
all  that  we  are  asking  is  tiiis  amwidmeat  is  to 
take  to  of  those  1Z7  m^a  watts  and  allow 
those  10  to  be  aj^ed  for  by  entities 
<hiou^out  the  9tate,  vrhettter  they  are  pnfaiic 
or  private,  ^^bo  happen  to  tieve  nij^  rates  Tor 
energy.  Far  enampte,  te  San  Diago  It  is  i 
U  cento  a  l^loHBtlhow.  ftdany  of  < 
citizens  ass  te  vary  diScadt  shape,  i 
a  letofawn^foreaeqy.  Other  parts  of  the 
State  have  very  high  finals'  costs. 

So  this  would  only  toke  about  5  pevcaot  of 
fliat  (^graded  power.  10  megawatts,  and 
make  it  svailaUe  to  those  entities  in  the  State 
that  have  high  energy  costs.  The  remaining 
117  megawatts  for  *e  State  of  CaHfomie 
would  be  divided  with  exactly  the  same 
apprntkaoiBBrt  as  has  dready  iieea  entered 
into:  so  that  Means,  far  cxaanpie.  ifonecf 
these  cities.  Ansheist,  Banning.  Gaiton  or 
Riverside,  was^oiag  to  receive  aayiae  9% 
megawatts,  fbey  might  receive  &5  megewatto 
instead,  or  8.7  megawatts.  They  wiD  not  have 
a  dresfic  redection.  Nobody  wUl  be 
efenineted,  hot  it  will  give  these  communities 
with  every  high  power  costs  a  chamx  to 
participate. 

I  woidd  ask  the  f^iiman  ofdwcoannHtee 
if  he  wookl  cowmrat  on  thu  a  an  iidwrl  Ut 
Cong.  Rec.  H3S38  {May  3.  ISM^ 

Congressman  UdaB  of  Ariiona, 
speaking  against  the  Hunter 
Anwinlinent,  noted  tfiat 

The  suggestion  the  gentieiaan  makes  does 
not  bother  me:  you  take  a  savaU  bit  here  and 
a  little  bit  there  and  add  up  to  a  small  block 
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for  San  Diego;  but  this  again  would  destmy 
the  preference  clause ....  (emphasis  added) 
130  Cong.  Rec  H3338  (May  3. 1984). 

The  Hunter  Amendment,  like  the 
Bates  Amendment  before  it.  was 
rejected  by  the  House. 

It  is  abundantly  clear  that  the  concept 
of  preference  in  the  allocation  of  Federal 
power  remains  part  of  the  law.  The 
recent  enactment  of  the  Hoover  Power 
Plant  Act  confirms  this  longstanding 
public  policy.  Further.  Western  believes 
that  a  municipality  within  the  purview 
of  relevant  precedent  must  be  "ready, 
willing,  and  able"  to  receive  a  direct 
allocation  of  Federal  power.  Included  in 
this  requisite  is  the  concept  that  the 
municipality  must  have  utility 
responsibility.  This  fact  is  clearly 
demonstrated  by  the  legislative  process 
surrounding  the  previously  discussed 
Hunter  Amendment.  Western  concludes 
that  the  SDG&E  application  on  behalf  of 
certain  municipalities  does  not  meet  the 
measure  of  this  fundamental  allocation 
yardstick. 

The  application  and  comments,  both 
written  and  oral,  provided  by  SDG&E.  as 
well  as  the  comments  of  the  entities  in 
support  of  SDG&E's  position,  do  not 
raise  any  new  issues  other  than  those 
raised  in  the  vigorous  legislative  process 
surrounding  the  Hoover  Power  Plant 
Act.  For  this  reason.  Western  believes 
that  the  comments  of  SDG&E  are  not 
persuasive.  Further,  it  would  be 
inappropriate  for  Western  to  attempt  to 
accomplish  administratively  certain 
actions  which  the  Congress  specifically 
considered,  debated,  and  rejected  as 
inappropriate  and  destructive  of 
established  Reclamation  law  during  the 
legislative  process  surrounding  the 
enactment  of  the  Hoover  Power  Plant 
Act.  which  directly  bears  on  this 
allocation  process.  The  intitial  rejection 
of  SDG&E's  application  for  Federal 
power  was  and  is  the  appropriate 
decision  under  relevant  law  and 
precedent. 

2.  The  Regents  of  the  University  of 
California  (University)  submitted  an 
application  to  Western  for  power  from 
the  Uprating  Program  on  March  14, 1985. 
The  University's  application  was  on 
behalf  of  its  constituent  campuses  in  Los 
Angeles  and  Irvine.  The  University  was 
not  selected  to  receive  power  from  the 
Boulder  Canyon  Project  Uprating 
Program  because  its  application  was 
submitted  by  the  University  in  its 
capacity  as  a  consitutionally 
autonomous  Stale  university  system  and 
not  in  the  sovereign  capacity  of  the 
State  of  California  and.  as  such,  is  not 
entitled  to  special  preference  contained 
in  section  617d  of  the  Boulder  Canyon 
Project  Act.  43  U.S.C.  617d.  Further,  the 


University  does  not  have  electrical 
utility  responsibility  in  accordance  with 
the  laws  of  the  State  of  California  and. 
as  such,  is  not  considered  to  be  an 
electrical  utiUty.  The  University 
submitted  oral  comments  on  this  matter 
at  the  July  1, 1985,  public  comment 
forum  and  submitted  additional  written 
comments  on  July  15, 1985. 

In  submitting  comments,  the 
University  has  raised  three  major  points 
concerning  Western's  failure  to  select 
the  University  as  an  allottee  of  Federal 
power  from  the  Boulder  Canyon  Project 
Uprating  Program.  One,  that  the 
University  is  entitled  to  the  special 
preference  for  States  contained  in  the 
Boulder  Canyon  Project  Act  (43  U.S.C. 
617  etseq.).  Two,  in  the  alternative,  that 
the  University  is  entitled  to  receive  an 
allocation  of  Federal  power  from  the 
Boulder  Canyon  Project  Uprating 
Program  as  a  political  subdivision  of  a 
State.  Three,  any  policy  of  electric  utility 
responsibility  regarding  Federal  power 
allocations  in  this  matter  is 
inappropriate,  but  in  any  event,  the 
University  does  have  electric  utility 
responsibility. 

First,  regarding  the  special  preference 
under  the  Boulder  Canyon  Project  Act, 
Western  does  not  agree  with  the 
University's  position.  The  Boulder 
Canyon  Project  Act  addresses 
preference  stating: 

In  case  of  conflicting  applications,  if  any. 
such  conflicU  shall  be  resolved  by  the  said 
Secretary,  after  hearing,  with  due  regard  to 
the  public  interest  and  in  conformitj'  with  the 
pohcy  expressed  in  the  Federal  Power  Act  as 
to  conflicting  appHcations  for  permits  and 
licenses,  except  that  preference  to  apphcants 
for  the  use  of  water  and  appurtenant  works 
and  privileges  necessary  for  the  generation      - 
and  distribution  of  hydroelectric  energy,  or 
for  delivery  at  the  switchboard  of  the 
hydroelectric  plant,  shall  l>e  given,  first,  to  a 
State  for  the  generation  or  puchase  of  electric 
energy  for  use  in  that  State,  and  the  States  of 
Arizona.  California,  and  Nevada  shall  be 
given  equal  opportunity  as  such  applicants. 
43  U.S.C.  617d. 

States,  when  appljring  for  Federal 
power  for  use  within  the  State,  have  a 
special  preference  superior  to  any  other 
applicants.  In  addition  to  the  special 
preference  for  States,  preference  must 
be  resolved  in  accordance  with  the 
provisions  of  the  Federal  Power  Act. 
The  relevant  portion  of  the  Federal  • 
Power  Act  states: 

(a)  In  issuing  preliminary  permits 
hereunder  or  licenses  where  no  preliminary 
permit  has  been  issued  and  in  issuing 
licenses  to  new  licensees  under  section  808  of 
this  title  the  Commission  shall  give 
preference  to  applications  therefor  by  States 
and  municipalities,  provided  the  plans  for  the 
same  are  deemed  by  the  Commission  equally 
well  adapted,  or  shall  within  a  reasonable 


time  to  be  fixed  by  the  Commission  be  made 
equally  well  adapted,  to  conserve  and  utilize 
in  the  public  interest  the  water  resources  of 
the  region:  and  as  between  other  applicants, 
the  Commission  may  give  preference  to  the 
applicant  the  plans  of  which  it  finds  and 
determines  are  best  adapted  to  develop, 
conserve,  and  utilize  in  the  public  interest  the 
water  resources  of  the  region,  if  it  be  satisfied 
as  to  the  ability  of  the  applicant  to  carry  out 
such  plans.  16  U.S.C.  BOO. 

The  Federal  Power  Act  definition  of 
municipalities  is  restricted  to  entities  in 
the  power  business  (16  U.S.C.  796(7)). 
The  Boulder  Canyon  Project  preference 
is  therefore  Erst  granted  to  States,  with 
Arizona,  California,  and  Nevada  given 
equal  preference  among  State 
applicants,  and  then  to  municipalities  as 
deflned  in  the  Federal  Power  Act.  Under 
these  criteria.  Western  believes  that  the 
University  does  not  qualify  as  a 
preference  entity. 

The  University  is  an  agency  of  the 
State  of  California.  The  California 
Legislature  stated  this  fact  as  follows: 

State  agency  means  every  state  office, 
department,  division,  bureau,  board.  - 
commission,  superior  court,  court  of  appeal, 
the  Supreme  Court,  the  California  Slate 
University,  the  University  of  California,  and 
the  Legislature.  California  Government  Code 
3202(b). 

The  University,  like  several  of  the 
entities  enumerated  above,  is  a  creation 
of  the  California  Constitution  (Article 
IX,  section  9).  As  a  constitutional  State 
agency,  the  University  was  given  a 
limited  charter,  the  administration  of  a 
public  trust  (Article  IX,  section  9(a)).  Its 
power  and  duties  are  defined  in  the 
following  manner: 

The  Regents  of  the  University  of  California 
shall  be  vested  with  the  legal  title  and  the 
management  and  disposition  of  the  property 
of  the  University  and  of  property  held  for  its 
benefit  and  shall  have  the  power  to  take  and 
hold,  either  by  purchase  or  by  donation,  or 
gift,  testamentary  or  otherwise,  or  in  any 
other  manner,  without  restriction,  all  real  and 
personal  property  for  the  benefit  of  the 
university  or  incidentally  to  its  conduct:' 
provided,  however,  that  sales  of  university 
real  property  shall  be  subject  to  such 
competitive  bidding  procedures  as  may  l>e 
provided  by  statute.  Said  corporation  shall 
also  have  all  the  powers  necessary  or 
convenient  for  the  effective  administration  of 
its  trust,  including  the  power  to  sue  and  to  be 
sued,  to  issue  a  seal,  and  to  delegate  to  its 
committees  or  to  the  faculty  of  the  university, 
or  to  others,  such  authority  or  functions  as  it 
may  deem  wise.  The  Regents  shall  receive  all 
funds  derived  from  the  sale  of  lands  pursuant 
to  the  act  of  Congress  of  July  2. 1962,  and  any 
subsequent  acts  amendatory  thereof.  The 
university  shall  be  entirely  independent  of  all 
political  or  sectarian  influence  and  kept  free 
therefrom  in  the  appointment  of  its  regents 
and  in  the  administration  of  its  affairs,  and 
no  person  shall  be  debarred  admission  to  any 


EaiMBr  f  WtLm.  Ho.  tM  f  Wodnetd^y.  Nowtrfier  M.  H»  /  HgWcw 


race.  religiaB.«diaic  heritage,  or  «ML  Art.  IX. 
section  SIQ. 

hi  evenoe.  tbe  Uaivcnilf  is  to  carry 
oBt  tke  pdblic  tnat  of  cperattag  the 
State's  aaivenitf  adooaliaB  systea. 
Westeui  ayees  thai  the  Univemtir  has 

broad,  geociai  power*  mad  discrslisB  in 
canying  oat  this  yabMc  trast  etriigslifwi 
However,  tlie  Uiiiveuity  oeaoot  ad  far 
and  obb^ite  ttie  State  {rfCaiifania  ■■ 
the  sovereiga  capacity  of  the  Stete  ia 
matten  oataide  its  piiblic  trast  Sach 
powers  aie  constitatiaaalty  vested  mritk 
the  iefttiatwe  aaal  the  foveriwr  as 
follows: 

Ttw  Miprvifw  wwcahvc  power  of  nns  Stirte 
is  vested  in  <he  Gowenior.  1>e  C9««mar  i 
see  tkMt  tke  law  a  faitMiiiy  exacuted. 
(Aflicie  V,  seotian  l.j 


i 


Tlie  l^gislatTTe  power  of  this  State  is  vested 
in  llie  Catiforma  Legwl^ature  ■wtm*  conststs  of 
the  Seaate  and  Aataaibly.  bat  t^  people 
reserve  to  tiiMa»et*e»  the  pamias  af  iadiative 
and  fcferenduaL  (ArtiEle  IV,  aectiaa  1.) 

THenefore,  Western  conclades  t?«!<  tlw 
UniMereity  lacks  authority  te  act  m  the 
soveretgn  capacity  of  the  State  isf 
Calif  omta  in  faattere  of  general  interest 
to  the  State,  and  which  cleai^y  fall 
ootmde  the  parameters  of  die  Hmited 
pubHc  trast  to  be  administered  by  the 
Regents  of  the  University  of  CaWomia. 
An  exam{>le  of  sach  a  bnitation  is 
expressed  by  the  California  Legislature 
in  the  California  Edecation  Code, 
section  9347B,  which  stater. 

The  regent*  shafl  issue  revenue  bonds  in 
the  name  of  the  regents  and  as  obligations  of 
the  regetrts,  twt  nefther  the  prmcipd  of,  nor 
interest  on,  any  bund  imuad  or  sold  {Hirauant 
to  this  Qhaj)tej°  shall  be  or  become  a  lien, 
cbaige;  or  liability  against  tkis  state.  .  .  . 

Clearly,  the  University  caimot 
obligate  the  State,  it  can  only  obligate 
the  Regents.  The  University  cannot  even 
issue  revenue  bonds  in  the  name  of  the 
State,' which  is  a  clear  denial  of  State 
sovereign  capacity  to  the  University. 

Since  the  University  lacks  authority  to 
act  in  the  sovereign  capacity  of  the  State 
in  matters  such  as  the  allocatioa  of 
Federal  povrer^  the  University  canaot 
avail  itself  of  the  special  preference  for 
Federal  power  contained  in  section  5  of 
the  Boulder  Cdnyon  Project  Act  Nor  has 
the  Unii'iersity  argued  that  the  California 
State  legislature  has  designated  it  as  the 
State's  contracting  agent  for  Hoover 
power.  Therefore,  statas  as  a  "State 
agency"  is  not  enough  to  qualify  for  this 
special  preference. 

The  University  also  asserted  that  it  is 
qualified  to  receive  Uprating  ProgFam 
power  as  a  political  subdivision  of  the 
State  of  Califaniia.  Western  concludes 
that  this  assertion  is  in  error  sinoe,  as 


r,  the  FederalPowCT  Act 
grants  pwiw'wwai  «nly  to  awinlcipil 
entities  in  iM  pawar  bartnaM.  The 
Univaiaity  iS'WM  affinaatiaiNy  cbaiteved 
to  be  in  iie  paaaar  baraMBS  ander  the 
Califania  State  Oaartitalian.  Hierefore, 
the  University  is  not  enlilled  to  any 
praieraaoe  coaaideraiioB  as  a  political 
subdivisioa.  The  Boalder  Caaiwa  ftoject 

coaliaUiag  ssilh  petitioal  aabdivisions, 
but  thn  aatnonty  n  separate  and 
distinct  ffuin  preference.  Sedion  617d 
stater 

The  Secntary  of  the  latanar  is  hereby 
autlMciaeA  aa4sr  aaolijeaBai  teguladoRS  as 
he  may  piasniha.  te  oaaaafll  tar  ■  .  . 
genaaati^a  of  eiacrtcal  wawiy  aad  delivery 
at  the  BwitoUsaid  to  States,  -tTn'riysi 
corporatioaa.  politiod  sabdiviaieBS,  mad 
^wale  oaqKiratiaas  of  electrical  aaeigy 
generated  at  said  daa.  .  .  ,-i3tJ.SuCM7d. 

This  grant  of  oontracthig  aulhuiity  is 
not  a  preference,  nor  can  tins  grant  of 
authority  supersede  the  preference 
requiremeats  lyiaiainp^  in  Hum  snmr 
section  of  the  law.  Western  believes  at 
could  contract  with  the  University  in  the 
event  thai  proper  preference  enSties  did 
not  subscribe  for  ^  of  the  available 
power  and  the  public  interest  supported 
such  an  action.  However,  ttiis  is  not  tfie 
case  at  hand. 

The  University  also  usseited  that  a 
policy  of  "dectric  atihty  TespwjnsibiKty* 
is  inappropriate  in  this  matter.  Western 
believes  *at  a  policy  of  electric  utility 
responsibility  for  nse  in  fte  allocation  of 
Boulder  Canyon  1*rpject  power  is 
consistent  wiA  congressional  intent  and 
totally  arithin  the  confines  of 
adaanistrative  thscretion  granted  by  die 
appiicaUe  law  in  tliis  nutter.  See  City  of 
Santa  Clara  v.  Andrus,  572  F.  2d  666, 
667,  676  cert,  denied  43fi  U^.  850  (ia7fl|. 

Along  these  saae  liaes  the  University 
did  claim  to  have  electric  utility 
responsibility  contrary  to  Western's 
statement  in  the  |une  13,  t985,  Fadasal 
Ra^star  notice  (50  FR  24829J.  The 
University  contends  it  possesses  utility 
status  concerning  oertain  entities  which 
the  University  has  aBowed  to  locate  on 
its  campas  facilities.  The  University  £ails 
to  cite  any  law  or  regulation  which 
requires  it  to  serve  this  type  of  load  or  to 
meet  growth  in  the  load.  One 
commenter.  in  response  to  the  oral 
comments  by  die  University  on  this 
point,  noted  that: 

The  Uatversity  ofCaitfcnia  fled  aa 
application  awi  aaggealed  in  its  oral 
coauaeaU  ob  July  1  that  it  had  decthcal 
utility  resyxinsibility  due  to  the  fact  that  it 
served  various  component*  of  University 
campuses  including  hospitaU.  student 
housing  and  the  Idee. 

Therc  are  a  mmber  of  significant  legal  and 
piactical  ifiSRcaMes  with  the  Uiir*«rsity^s 


appiicatiaa, 
authorized  I 
appHoalisafBri 

Prograai.  iter  ia  the  llalaaiaHi'  siahiiila  r  il  te 
apply  OB  hahaM af  te  SUte.  linranrac  ike 
State  ius  not  aaftoriaad  4e  UniiwBBty  te 
disdhai^e  a  udity  aeapoBilfaffity-  Secood.  we 
can  Tind  no  coasQtidonal.  tfatutoiy  or 
akteiinistiatlve  avftari^  in  California  which 
pwmns  nie  \mi^ersny  lo  opeiaie  ttb  own 
public  iMflity.  Nor  has  H  laoehied  authority 
from  the  CaMoiate  MUte  tMUtiei 
Coroaiaatea  to  apesate  as  a  paUic  atility. 
Ikwd.  the  lM««iai^  is  •  Ntel  OBStsoMT.  For 
example,  tlw  hviac  rniwi  of  iw  LMvernly 
does  not  take  power  under  a  FERC  ap^nved 
sate  schedule  as  sequired  by  the  Coltaa  caae 
(FPC  V.  Southern  Califomia  Edisoa  Co,  376 
U.S.  205  TTCMl).  Ihe  Irvine  campus  receives 
electrical  service  from  Soothem  Cahfomia 
naMon  vXaipany  anaer  ra«es  opproveo  t^  Tne 
Califomte  ^ililiL  UtfMea  OwwiiiisBiBii  for 

Foartii,  fte  Uanreaity  does  net  ia  fact 
operate  a  pablic  adlity  aor  4oes  it  have 
electric  atiiity  cespooaifatltfy.  It  is  oe  electric 
consuxaer  not  oalike  any  uBiveraity  or  la^pe 
electric  consumer  who  may  have  diatribution 
lines  within  its  own  facilities  to  supply  power 
for  various  puipuses.  'The  representative  of 
the  tyiHVcrsity  flftateQ  tiisA  nie  Uriiversity 
separataiy  liSM  the  various  caasMtaent 
parts  of  a  Univenity  campas.  Hoiaever.  it  ia 

I  II  Ihiil  lliis  li  a  lia<|i1iiig  ■■  liiiiii a1| 

wbitA  4tK  Uaiwarsi^  has  adopted  to 
detenaiae  the  anouiU  of  eiecUicity  tikiA  its 
coiutituefit  parts  utilize.  The  various 
activities  which  the  University  described  are 
in  fact  owsed  and  operated  by  the  University 
and  are  part  of  the  TJnivBrsity.  Accordingly, 
the  University  has  no  elertnc  utinty 
reapaHB^BaKy  for  inQepenaeM  aao  vnrRBteo 
elecaie^  caiisuawrs. 

Ike  tJaiveraAy  is  ilaeir  Botfaiag  aaore  than 
an  electrical  consaaaer.  Aa  «i  mtih.  atdte 
Riverside  caaspMB  af  the  Uaiversity.  dM  City 
of  Riveiaide  serves  the  Uaiveisity  at  differest 
locations  (hvm  the  main  campus}  and 
through  separate  meters  at  eadi  location. 
Thus,  the  City  of  Riverside  provides  the 
distribatior  of  electiitity  to  the  oonstilueiit 
parts  of  the  campvs,  ikM  the  University. 

Western  Rnds  this  analysis 
persuasive.  Given  &at  the  University 
did  not  submit  anything  factually  to  the 
contrary.  Western  conclades  that  the 
University  does  not  have  electric  utiTity 
responsibility. 

Western  has  determined  that  tbe 
University  is  not  a  proper  preference 
entity  under  ^  IcgislatioH  petteiwiiig  to 
the  Boulder  Can3roa  Pr^ect.  AJI  of  the 
available  power  from  ttie  Bonlder 
Canyon  ftojec*  Uprating  Program  has 
been  allocated  to  proper  preference 
entities.  Therefore,  Ae  University  was 
not  setected  te  receive  any  of  the 
available  power  and  Western's  action 
will  remain  unchanged. 

3.  Geoiige  Air  Force  Base  and  we 
Department  of  the  Navy.  Naval  PobRc 
Works  Center,  applied  for  bat  were  not 
selected  te  receive  any  power  from  the 
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Boulder  Canyon  Project  Upratiiig 
Program.  These  entities  were  not 
selected  because  the  Hoover  Power 
Plant  Act  requires  that  the  uprating 
program  be  undertaken  with  funds 
advanced  by  non-Federal  purchasers, 
and  neither  of  these  Federal  entities  are 
preference  entities  for  Boulder  Canyon 
Project  resources.  The  Department  of  the 
Air  Force  (Air  Force),  on  behalf  of 
George  Air  Force  Base,  and  the 
Department  of  the  Navy  (Navy)  took 
exception  to  the  Proposed  Allocations  in 
both  oral  and  written  comments  to 
Western. 

Preference  for  Boulder  Canyon  Project 
resources  is  determined  in  accordance 
with  section  5  of  the  Boulder  Canyon 
Project  Act  The  previous  discussion  has 
established  that  section  5  grants  a 
preference  first  to  the  States  of  Arizona, 
California,  and  Nevada.  These  States  all 
have  equal  preference  status  under  43 
U.S.C.  617d.  After  these  three  States. 
preference  is  given  to  municipalities  as 
defined  in  the  Federal  Power  Act.  16 
U.S.C  791  eL  seq.  Federal  agencies  do 
not  qualify  as  preference  entities  under 
the  provisions  of  section  5  of  the  Boulder 
Canyon  Project  Act  and  the 
incorporated  provisions  of  the  Federal 
Power  Act  The  Air  Force  and  the  Navy 
are  Federal  agencies  and  as  such  were 
found  not  to  be  preference  entities  for 
Boulder  Canyon  Project  resources. 

In  addition,  the  Air  Force  and  the 
Navy  both  claimed  preference  status  in 
this  matter  pursuant  to  the  Reclamation 
Project  Act  of  193a  43  U.S.C.  485th(c). 
Both  entities  cited  a  past  administrative 
determination  by  Western 
acknowledging  their  preference  status 
under  the  Reclamation  Project  Act  of 
1939.  This  prior  administrative 
determination  appeared  in  the  Federal 
Register  at  48  FR  20872,  20879  (May  9, 
1983).  The  preference  status  of  any 
entity  under  the  1939  act  is  not 
applicable  to  the  allocation  of  Boulder 
Canyon  Project  resources.  Section  18  of 
the  1939  act  specifically  stated  this 
conclusion  as  follows: 

Nothing  in  this  Act  shall  he  construed  to 
amend  the  Boulder  Canyon  Project  Act  (45 
StaL  1057).  as  amended.  (53  Stat  1187. 1198) 

Given  that  the  1939  act  cannot  by  its 
own  terms,  amended  any  of  the 
provisions  of  the  Boulder  Canyon 
Project  Act  such  as  the  preference 
provisions  of  43  U.S.C.  617d.  Western 
found  that  these  Federal  entities  do  not 
have  preference  status  for  the  allocatfon 
of  Boulder  Canyon  Project  resources. 

The  Air  Force  and  the  Navy  also 
alleged  in  their  comments  a  "superior" 
preference  for  Federal  entities  for 
Boulder  Canyon  Project  resources 
pursuant  to  section  5  of  the  Boulder 


Canyon  Project  Act  that  incorporates  by 
reference  certain  provisions  of  the 
Federal  Power  Act  concerning 
preference.  The  Federal  agencies  base 
this  claim  on  a  partial  reading  of 
sections  4(e)  and  7(b)  of  the  Federal 
Power  Act  stating: 

.  .  .  That  in  case  the  Commission  shall  find 
that  any  Government  dam  may  he 
advantageously  used  by  the  United  States  for 
public  purposes  in  addition  to  navigation,  no 
license  therefor  shall  be  issued  until  two 
years  after  it  shall  have  reported  to  Congress 
the  facts  and  conditions  relating  thereto.  .  .  . 
Section  4(e). 

Whenever,  in  the  judgment  of  the 
Commission,  the  development  of  any  water 
resources  for  public  purposes  should  be 
undertaken  by  the  United  States  itself,  the 
Commission  shall  not  approve  any 
application  for  any  project  affecting  such 
development  but  shall  cause  to  be  made  such 
examinations,  surveys,  reports,  plans,  and 
estimates  of  the  cost  of  the  proposed 
development  as  it  may  find  necessary,  and 
shall  submit  its  findings  to  Congress  with 
such  recommendations  as  it  may  find 
appropriate  concerning  such  development. 
Section  7(b). 

Western  does  not  believe  this 
standard  of  development,  or 
advantageous  use  by  the  United  States, 
is  applicable  to  the  allocation  of  Boulder 
Canyon  Project  resources.  This  standard 
is  only  applicable  to  determine  what 
entity  will  develop  and  use  a  particular 
water  project  site.  In  the  case  of  the 
Boulder  Canyon  Project,  the  decision 
was  made  by  Congress  that  the  United 
States  would  in  fact  develop  this 
project.  The  Boulder  Canyon  Project  Act 
is  quite  clear  on  this  point  stating: 

The  title  to  said  dam,  reservoir,  plant,  and 
incidental  works  shall  forever  remain  in  the 
United  States.  .  .  .  Section  6. 

Therefore,  the  claim  of  a  superior 
preference  by  these  entities  is 
inappropriate  here.  But,  even  if  the  cited 
provisions  had  application  hereto,  the 
claim  would  fail.  Both  entities  focus  on 
the  provisions  denying  an  application  or 
license  in  the  event  development  or 
advantageous  use  by  the  United  States 
is  found.  The  key,  which  both  entities 
have  not  addressed,  is  the  statutory 
process  by  which  the  determination  of 
development  or  advantageous  use  by 
the  United  States  is  achieved.  The  thrust 
of  the  Federal  Power  Act  is  that  a 
statutorily  responsible  Federal  agency 
shall  find  and  determine  that 
development  or  advantageous  use  by 
the  United  States  is  warranted.  This 
finding  and  determination  is  within  the 
sole  discretion  of  the  responsible 
Federal  agency.  There  appears  to  be  no 
law  to  apply  to  this  discretionary 
decision.  Consequently,  if  there  is  no 
determination  or  finding  of  development 


or  advtageous  use  by  the  United  States 
by  the  responsible  Federal  agency,  the 
matter  of  Federal  priority  becomes 
moot  An  additional  point  that  was 
overlooked  by  these  two  agencies  is  the 
fact  that  the  final  decision  of  a  Federal 
priority  lies  with  the  Congress  and  not 
with  the  responsible  Federal  agency.  By 
law,  the  responsible  Federal  agency  for 
the  allocation  of  Boulder  Canyon  Project 
resources  is  Western.  The  applicable 
laws  are  the  Department  of  Energy 
Organization  Act  of  1977,  the  Boulder 
Canyon  Project  Act  and  all  acts 
amendatory  thereof  or  supplementary 
thereto. 

Western,  as  the  responsible  Federal 
agency,  has  made  no  finding  or 
determination  of  advantageous  use  by 
the  United  States  to  extend  any  priority 
to  the  Air  Force  and  the  Navy  for 
allocation  of  the  Boulder  Canyon  Project 
uprated  resources.  Therefore,  preference 
for  these  Federal  resources  shall  be 
determined  in  accordance  with  the 
provisions  of  section  5  of  the  Boulder 
Canyon  Project  Act.  The  result  complies 
with  the  intent  of  Congress  as  set  forth 
in  the  recently  enacted  Hoover  Power 
Plant  Act,  concerning  the  allocation  of 
this  resource  by  Western. 

The  Air  ForCe  and  the  Navy  have  also 
taken  exception  to  the  determination 
that  Federal  agencies  are  precluded 
from  receiving  any  of  this  uprating 
resource  by  the  terms  of  the  Hoover 
Power  Plant  Act  of  1984.  The  Hoover 
Power  Plant  Act  is  the  statutory 
authority  for  the  uprating  of  the  Boulder 
Canyon  Project.  The  Hoover  Power 
Plant  Act,  section  105,  defines  uprating 
program  participation  as  follows: 

(d)  The  uprating  program  authorized  under 
section  101(a)  of  this  Act  shall  be  undertaken 
with  funds  advanced  under  contracts  made 
with  the  Secretary  of  the  Interior  by  non- 
Federal  purchasers  prescribed  in  subsection 
(a)(lKB)  of  this  section.  Funding  provided  by 
non-Federal  purchasers  shall  be  advanced  to 
the  Secretary  of  the  Interior  pursuant  to  the 
terms  and  conditions  of  such  contracts. 

(e)  Notwithstanding  any  other  provisions  of 
the  law,  funds  advanced  by  non-Federal 
purchasers  for  use  in  the  uprating  program 
shall  be  deposited  in  the  Colorado  River  Dam 
Fund  and  shall  be  available  for  the  uprating 
program. 

The  issue  of  financing  of  the  uprating 
project  was  the  subject  of  considerable 
debate  in  the  Congress  during  the 
legislative  process  surrounding  the 
Hoover  Power  Plant  Act  Congressman 
Udall  noted  that: 

There  has  been  considerable  discussion 
over  the  flnancing  of  the  uprating  program. 
The  bill  now  provides  that  funds  may  be 
advanced  by  the  power  purchasers,  or 
appropriated  by  the  Federal  Government. 
Today.  I  will  offer  an  amendment  that  deletes 
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the  authorization  for  Federal  funds  and  says, 
instead,  that  funds  shall  be  advanced  by  the 
purchasers.  This  100  percent  of  the  costs.  The 
power  purchasers  have  agreed  to  this 
financing  arrangement,  they  are  capable  of 
raising  the  moneys,  and  they  will  enter  into 
contracts  with  the  United  States  to  advance 
costs.  The  contracts  will  provide  for  the 
repayment  of  the  advanced  funds,  plus 
interest,  from  revenues  generated  by  the 
uprated  generators.  130  Cong.  Rec.  H330e 
(May  3. 1984). 

Congressman  Udall  did  in  fact  offer 
the  amendment  to  Title  II  and  further 
stated  that  the  amendment  would 
provide: 

.  .  .  That  the  Hoover  uprating  program 
shall  be  undertaken  with  funds  advanced  by 
the  power  purchasers.  The  amendment 
eliminates  the  authorization  for  Federal  funds 
for  that  program.  It  will  be  100  pefcent,  up 
front  from  the  power  customers.  The  parties 
to  the  Hoover  settlement  are  able  to  do  this, 
they  always  intended  to  advance  the  funds, 
and  this  amendment  niakes  that  advance  a 
requirement  of  the  program.  130  Cong.  Rec. 
H3318  (May  3;  1984). 

This  amendment  was  agreed  to  by  the 
Congress  and  is  so  reflected  in  the 
Hoover  power  Plant  Act.  Significant  in 
Congressman  Udall's  remarks  is  his  use 
of  the  term  "the  purchasers"  and  "the 
Power  purchasers"  when  referring  to  the 
entities  that  would  fund  the  upi^ting 
and  receive  a  part  of  the  uprated 
resource.  Nowhere  in  his  remarks  does 
he  imply  that  there  will  be  some 
purchasers  of  this  reseu)t:e  who  ,wW  not 
provide  advance  funding.  The  intent 
clearly  is  that  non-Federal  entities  liiust 
fund  the  uprating  project  and  in  return 
for  such  advance  funding  these  entities 
shall  receive  uprated  resources. 
Congressman  Udall  also  discussed  the 
type  of  entity  that  the  Hoover  Power 
Plant  Act  intended  to  be  a  participant  in 
the  uprating,  stating: 

.  .  ,  The  bill  authorizes  the  renovation  of 
the  existing  generators  at  Hoover  through  an 
uprating  program.  The  uprating  will  provide 
an  additional  500  MW  of  power.  This  power 
will  be  allocated  roughly  equally  among  the 
three  States. 

In  order  to  spread  the  benefits  of  Hoover 
power  to  more  customers,  the  bill  provides 
that  Cahfomia's  share  of  the  uprating  (about 
127  MW).  may  not  be  sold  to  customers  that 
now  receive  20  MW  or  more.  That  means  that 
city  of  Los  Angeles  and  MWD  will  not  be 
able  to  buy  the  new  power.  Instead.  WAPA 
will  market  it  to  preference  entities  in 
California.  Several  municipalities,  including 
Anaheim,  Banning,  Colton,  Azusa,  and 
Riverside  have  applied  to  WAPA  for  this 
power.  130  Cong.  Rec.  H3308  (May  3, 1984). 

Only  non-Federal  purchasers  may 
advance  funds  for  carrying  out  the 
uprating  program.  The  Air  Force  and  the 
Navy  both  agree  that  Federal  funds  may 
not  be  used  to  uprate  the  existing  units 
of  this  project.  The  Air  Force  and  the 


Navy  both  maintain  that  advance 
funding  is  not  essential  to  receiving  an 
allocation  of  the  uprating  resource  from 
a  Federal  agency,  the  basis  of  their 
position  apparently  being  the  use  of  the 
term  "non-Federal  purchaser"  in  the 
Hoover  Power  Plant  Act.  Somehow,  they 
contend  that  the  ute  of  this  term  implies 
that  Federal  consumer  entities  will  be 
able  to  receive  a  share  of  a  resource  that 
has  been  paid  for  entirely  without 
appropriated  funds.  Western  believes 
this  inappropriately  denies  beneflts  to 
those  entities  funding  the  Uprating 
Program  and  is  contrary  to  Sie  intent  of 
Congress  regarding  this  uprated 
resource. 

In  light  of  the  above,  Western  is 
convinced  that  the  claim  by  the  Air 
Force  and  Navy  of  uprating  participation 
by  implication  is  not  supported  by  law 
or  fact.  Federal  agencies  are  not 
preference  entities  for  Boulder  Canyon 
Project  resources  and  are  precluded  by 
statute  from  participating  in  the  uprating 
program.  The  nonselection  of  the  Air 
Force  and  the  Navy  is,  in  effect, 
mandated  by  law  and,  as  such,  caimot 
lie  changed  or  amended. 

The  Air  Force  and  the  Navy  also 
claim  that  uprating  resources  are 
required  to  be  allocated  to  them 
pursuant  to  the  "with  due  regard  to    •  -^  . 
public  interest"  standard  contained  ifi  <  ' 
seciton  5  of  the  Boulder  Canjron  Project 
Act  for  resolving  conflicting 
applications.  The  underlying  premise  of 
this  claim  is  that  an  allocation  of 
uprated  resources  to  these  two  Federal 
agencies  yvould  benefit  ell  taxpayers  hi 
the  United  States  rather  than  just  a 
smaller  number  of  citizens  of  some 
municipality.  In  essence,  the  argument  is 
that  sheer  numbers  dictate  that  Western 
allocate  to  these  two  Federal  agencies. 
Congress  itself  rejected  this  sheer 
numbers  concept  when  it  enacted 
section  5  of  the  Boulder  Canyon  Project 
Act,  granting  equal  status  to  the  States 
of  Arizona.  California,  and  Nevada.  In 
1928,  as  today,  these  three  States  varied 
greatly  in  sheer  numbers  of  people  living 
within  their  State  boundaries.  Yet 
Congress  granted  each  State  equal 
status  under  43  U.S.C.  617d,  a  clear 
rejection  of  the  concept  that  population 
shall  control  the  allocation  process.  If 
sheer  numbers  cannot  control  among 
conflicting  preference  appHcations,  then 
certainly  it  cannot  serve  as  a  vehicle 
whereby  a  nonpreference  entity  is 
permitted  to  displace  a  preference  entity 
in  the  allocation  process.  It  is  Western's 
belief  that  the  claim  of  the  Air  Force  and 
the  Navy  regarding  public  interest  and 
conflicting  applications  lacks  any  leg^I 
substance  or  merit. 

The  Air  Force  and  Navy  claim  that  an 
allocation  to  a  military  installation  best 


serves  the  interests  of  conservation  and 
therefore,  such  an  allocation  is  required. 
Western  believes  this  claim  lacks  merit 
in  light  of  title  II  of  the  Hoover  Power 
Plant  Act.  In  title  II,  Congress  provides 
specific  requirements  concerning 
conservation  for  Western  and  aU 
contractors  selected  to  receive  any 
Boulder  Canyon  Project  resources.  Since 
Congress  has  provided  for  conservation 
as  a  provision  of  power  contracts. 
Western  believes  the  conservation  claim 
raised  by  these  two  Federal  agencies 
lacks  substance. 

Based  on  Uie  above  discussion. 
Western  believes  the  proposed 
nonselection  of  the  Air  Force  and  Navy 
to  receive  an  allocation  of  this  uprating 
resources  was  appropriate.  The 
comments,  oral  and  written,  have  not 
raised  any  considerations  that  warrant 
changing  or  amending  the  proposed 
decision  not  to  allocate  to  these  two 
Federal  agencies.  Therefore,  the 
decision  not  to  select  either  the  Air 
Force  or  the  Navy  shall  not  be  changed 
or  amended. 

4.  The  Colorado  River  Commission  of 
Nevada  (CRC)  took  exception  to 
provisions  in  the  proposed  allocatioDs  in 
both  oral  and  written  comments  to 
..Western. 

'  First.  CRC  took  exception  to  that 
IKNrtion  of  the  proposed  allocations 
which  states: 

The  availability  of  the  allocated  contingent 
xapadty  and  associated  energy  is  predicated 
upmi.  successful  completion  ef  the  Uprating 
Program  ...  v  In  the  event  dtat  any  part  of 
the  Uprating  Program  is  not  completed  or  the 
capacity  output  is  not  sufficient  to  meet  the 
allocated  capacity  or  energy,  the  total 
amount  of  contingent  capacity  and 
associated  energy  initially  allocated  to 
contractors  will  be  reduced  on  a  proportiaoal 
basis.  50  FR  24830  (June  13. 1985).  "      ' 

CRC  offers  the  argument  that  the 
entitlement  of  firm  energy  deliveries  to 
Schedule  B  contractors  may  not  be 
conditioned  on  the  status  of  Ae 
Uprating  Program.  Western  agrees  with 
CRC's  argument  and  has  rewritten  the 
language  in  question. 

Second,  CRC  submitted  comments 
taking  exception  to  that  portion  of  the 
proposed  allocations  which  states: 

In  the  event  that  a  potential  contractor  fails 
to  place  power  under  contract  in  accordance 
with  the  terms  and  conditions  offered  by  the 
United  States  or  fails  to  provide  contributed 
funds  to  the  Department  of  the  Interior, 
Bureau  of  Reclamation,  for  the  Uprating 
Program  within  a  reasonable  time  as 
determined  by  the  United  States,  the  amounts 
of  power  allocated  to  such  potential 
contractor  will  be  subject  to  reallocation 
pursuant  to  the  Conformed  Marketing 
Criteria.  SO  FR  24830  (June  13, 1985). 
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It  appean  CRC'a  excaption  to  the 
above  proviaioD  is  threefold  in  nature. 
First.  CRC  questions  the  authority  of  the 
United  States  to  offer  contracts  "in 
accordance  with  terms  and  conditions 
offered  by  the  United  States."  Second, 
the  authority  of  the  United  States  to 
determine  a  failure  to  provide 
contributed  funds  within  a  reasonable 
time  as  determined  by  the  United  States 
is  questioned.  Last,  the  authority  of  the 
United  States  to  reallocate  subsequent 
to  a  Cailure  to  place  power  under 
contract  or  a  failure  to  provide 
contributed  funds  within  a  reasonable 
time  is  of  concern.  After  reviewing 
CRC's  comments  and  the  applicable 
law.  Western  believes  the  law  does  not 
support  CRCs  position. 

The  starting  point  in  this  matter  is  the 
Boulder  Canjron  Profect  Act.  as  recendy 
amended  by  the  Hoover  Power  Plant 
Act.  Section  103  of  the  Hoover  Power 
Plant  Act  states: 

(b)  Except  as  amended  by  this  Act  the 
Boulder  Canyon  Profect  Act  of  1928  (45  StaL 
1097.  as  amended.  43  U.S.C.  817  et  seq.).  as 
amended  and  supplemental,  shall  remain  in 
fail  force  and  effect  (emphasis  added) 

The  Boulder  Canyon  Project  Act 
remains  in  fuD  force  and  effect  to  date. 
Regarding  terms  and  conditions  for 
contracting  for  Boulder  Canyon  Project 
power,  this  act  states: 

The  Secretary  of  the  Interior  is  hereby 
authorized,  under  such  general  regulations  as 
he  may  prescribe,  to  conU^ct  for  the   ... 
genera  tioD  of  electrical  energy  and  detivery 
at  the  switchlxtard  to  States,  municipal 
corporations,  political  subdivisions,  and 
private  corporations  of  electrical  energy 
generated  at  said  dam.  .  .  . 
*         »         •         *         • 

General  and  uniform  regulations  shall  be 
prescribed  by  the  said  Secretary  for  the 
awarding  of  contracts  for  the  sale  and 
delivery  of  electrical  energy,  and  for 
renewals  under  subsection  (b)  of  this 
section.  ...  43  U.S.C.  617d. 

The  key  here  is  the  authority  to 
contract  "imder  such  general  regulations 
as  he  may  prescribe."  The  Secretary  has 
the  authority  to  prescribe  regulations 
which  are  tantamount  to  terms  and 
conditions.  In  fact,  the  Secretary  must 
prescribe  uniform  regulations.  Neither  of 
the  above-cited  portions  of  law  were  in 
any  way  amended  or  repealed  by  the 
Hoover  Power  Plant  Act.  In  addition,  the 
Secretary  of  Energy,  acting  by  and 
through  the  Administrator  of  Western, 
has  prescribed  general  and  uniform 
regulations  for  the  awarding  or  renewing 
of  contracts  for  the  sale  and  delivery  of 
power  from  the  Boulder  Canyon  Project 
in  the  General  Consolidated  Power 
Marketing  Criteria  or  Regulations  for 
Boulder  City  Area  Projects,  (48  FR 
20872)  (May  9. 1963).  thereafter 


confonnad  to  law  as  Confonned  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boulder  City  Area 
Projects  (48  FR  50582)  (December  2& 
1964).  The  Hoover  Plant  Act  also  sheds 
light  on  the  authority  of  the  United 
States  regarding  uprating  coatiacts. 
Section  105(a)(l)tB)  sUtea: 

nmrided.  howerer.  That  in  th«  case  of 
Arizona  and  Nevada,  such  contracts  shall  be 
offered  to  the  Arizona  P>ower  Authority  and 
the  Colorado  River  Conunission  of  Nevada, 
respectively,  as  the  agency  specified  by  State 
law  as  the  agent  of  such  State  for  purchasing 
power  from  the  Boulder  Canyon  project: 
Provided  further,  That  in  the  case  of 
California,  no  such  contract  under  this 
subparagraph  (B)  shall  be  offered  to  any 
purchaser  who  is  offered  a  contract  for 
capacity  exceeding  20.000  kilowatts  under 
subparagraph  f  A)  of  this  paragraphs 

Significant  here  is  the  requisite  that 
contracts  shall  be  offered.  The  directive 
is  one  of  "offer"  and  not  one  of  "shall  be 
negotiated."  The  United  States  shall 
offer  a  contract  and  certainly  any 
contract  so  offered  must  contain  terms 
and  conditions  of  the  sale.  The 
Secretary  has  the  general  authority  to 
decide  what  terms  and  conditions  any 
contract  for  the  sale  of  Hoover  power 
should  contain.  Arizona  v.  California, 
373  U.S.  548,  580.  Nowhere  in  the  Hoover 
Power  Plant  Act  is  there  contained  any 
explicit  directive  of  "shall  negotiate." 
Certainly,  the  United  States  intends  to 
offer  a  contract  to  CRC  as  the  law 
requires.  The  terms  and  conditions  will 
be  subject  to  good  faith  negotiations.  If 
CRC  fails  to  place  the  power  under 
contract  in  accordance  with  terms  and 
conditions  offered  by  the  United  States, 
then  the  power  allocated  to  CRC  will  be 
subject  to  reallocation  in  accordance 
with  regulations  in  effect  prior  to  the 
Hoover  Power  Plant  Act  of  1984  and  left 
imchanged  by  Congress. 

Failure  by  a  contractor  or  a  potential 
contractor  to  advance  funds  for  the 
uprating  project  within  a  reasonable 
time,  as  determined  by  the  United 
States,  will  subject  the  power  allocated 
to  such  entity  to  reallocation  in 
accordance  with  the  Confonned 
Criteria.  This  result  is  consistent  with 
other  portions  of  the  law  applicable  to 
the  Hoover  resources.  The  Boulder 
Canyon  Project  Act,  43  U.S.C.  617d(c), 
states: 

The  rights  covered  by  such  preference  shall 
be  contracted  for  by  such  State  within  six 
months  after  notice  by  the  Secretary  of  the 
Interior  and  to  be  paid  for  on  the  same  terms 
and  conditions  as  may  be  provided  in  other 
simitar  contracts  made  by  said  Secretary: 
Provided,  however.  That  no  application  of  a 
State  or  a  political  sutnlivision  for  an 
allocation  of  water  for  power  purposes  or  of 
electrical  energy  sttall  be  denied  or  another 
application  in  conflict  therewith  be  granted 


on  the  ground  that  the  bond  issue  of  such 
State  or  political  subdivision  necessary  to 
enable  the  applicant  to  utilize  such  water  and 
appurtenance  works  and  privileges  necessary 
for  the  generation  and  distribution  of 
hydroelectric  energy  or  the  electrical  energy 
applied  for.  has  not  been  authorized  or 
marketed,  until  after  a  reasonable  time,  to  be 
determined  by  the  sard  Secretary,  has  been 
given  to  such  applicant  to  have  such  bond 
issue  authorized  and  marketed. 

Western  finds  significance  in  the 
provision  for  a  statutory  grace  period  of 
a  reasonable  time,  to  be  determined  by 
the  Secretary.  The  reasonableness  of  the 
amount  of  time  is  solely  within  the 
discretion  of  the  United  States.  Given 
this  precedent.  Western  believes  that 
the  position  of  CRC  iy  not  supported. 

The  Criteria  of  May  9, 1983.  contained 
specific  language  detailing  a 
reallocation  procedure  for  power  from 
the  Boulder  Canyon  Project.  The  Oiteria 
stated: 

In  the  event  that  a  contractor  or  potential 
contractor  fails  to  place  power  under  contract 
within  a  reasonable  period,  as  specified  by 
the  United  States  and  in  accordance  with  the 
terms  and  conditions  ofTered  by  the  United 
States,  or  fails  to  provide  conlriiMited  funds, 
the  amomits  of  power  released  by  such 
failure  will  be  reallocated  in  the  following 
order. 

1.  Preference  entities  within  the  Boulder 
City  marketing  area: 

2.  Preference  entities  in  adjacent  Federal 
marketing  areas;  and 

3.  Nonpreference  entiUes  in  the  Boulder 
City  marketing  area.  (48  FR  20872,  20885). 

Thus,  the  reallocation  procedure  was 
first  established  as  a  matter  of  record  in 
1983.  The  reallocation  procediu^  was 
part  and  parcel  of  mandated  imiform 
general  regulations  prescribed  in 
accordance  with  section  5  of  the  Botilder 
Canyon  Project  Act.  These  Criteria  of 
1983  were  subsequently  the  subject  of 
congressional  review  and  modification 
in  1984.  The  Hoover  Power  Plant  Act  so 
states  in  section  105(a)(3): 

Subdivision  E  of  the  "General  Consolidated 
Power  Marketing  Criteria  or  Regulations  for 
Boulder  City  Area  Projects"  published  in  the 
Federal  Register  May  9, 1983,  (48  Federal 
Register  commencing  at  20881).  hereinafter 
referred  to  as  the  "Criteria"  or  as  the 
"Regulations"  shall  be  deemed  to  have  been 
modified  to  conform  to  this  section.  The 
Secretary  of  Energy  shall  cause  to  be 
included  in  the  Federal  Register  a  notice 
conforming  the  text  of  said  Regulations  to 
such  modifications. 

Review  of  the  Hoover  Power  Plant 
Act  shows  the  act  did  not  modify  the 
reallocation  procedures.  Consequently, 
the  Conformed  Criteria  of  1984  were 
pirblished  and  effective  with  a 
procedure  for  reallocation  of  power  in 
defined  instances  that  was  unchanged 
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from  the  1983  criteria.  49  FR  50588 
(December  28, 1984). 

CRC's  whole  claim  regarding  the 
reallocation  procedure  is  based  on  the 
assertion  that  the  Hoover  Power  Plant 
Act  did  not  specifically  allow  for  such 
action.  The  fallacy  is  that  there  was  no 
need  for  the  Hoover  Power  Plant  Act  to 
make  such  a  delineation.  The  authority 
for  reallocation  already  existed  in  law 
and  regulation. 

There  was  no  need  for  Congress  to 
recreate  what  already  existed.  Congress 
recognized  pre-existing  authority  and 
interpretative  regulations  and  allowed 
the  authority  and  regulations  to  stand, 
unchanged  on  this  subject.  Therefore, 
Western  believes  the  reallocation 
procedures,  as  published,  remain  valid 
and  binding  regarding  the  uprating 
program.  CRC's  comments  on  this  issue, 
accordingly,  will  not  be  adopted. 

5.  The  city  of  Needles  (Needles) 
submitted  an  application  to  Western  for 
Federal  power  on  March  11, 1985. 
Needles  was  not  selected  for  power 
from  the  Boulder  Canyon  Project 
Uprating  Program  because  Needles  has 
a  larger  percentage  of  their  load  served 
by  Federal  resources  than  the  other 
entities  under  consideration.  Needles 
submitted  oral  comments  on  the 
reallocation  at  the  July  1. 1985,  public 
comment  forum  and  submitted 
additional  written  comments  on  July  12^ 
1985.. 

Needles,  in  support  of  its  application, 
claims  that  an  additional  power 
allocation  to  Needles  is  justified 
because  the  city  has  been  damaged  by 
the  dams  on  the  Colorado  River. 

The  comments  submitted  by  Needles 
did  not  include  information  that  was  not 
originally  considered  when  the  Proposed 
Allocations  were  published.  Under  the 
discretionary  authority  of  the  Secretary 
of  Energy,  Needles  was  not  selected  for 
an  allocation.  In  view  of  the  public 
interest,  the  power  allocation  was  given 
to  other  preference  entities  who  have  a 
small  part  or  none  of  their  load  served 
from  Federal  resources.  While  Western 
is  sympathetic  to  Needles'  situation,  no 
allocation  is  warranted  by  this  fact. 

Allocation 

The  final  allocations  of  contingent 
capacity  and  associated  energy  are 
shown  in  the  following  allocation  table. 
The  availability  of  the  allocated 
contingent  capacity  is  predicated  upon 
the  successful  completion  of  the 
Uprating  Program  which  will  be 
constructed  in  stages  by  the  Bureau  of 
Reclamation.  The  Uprating  Program  is 
currently  scheduled  to  be  completed  in 
1992.  Power  deliveries  will  vary  during 
?he  construction  period  depending  upon 
the  actual  capacity  generated.  The 


power  contracts  will  become  effective 
on  )une  1. 1987,  and  will  contain  an 
estimated  schedule  for  power  deliveries 
from  the  Uprating  Program  as  each 
phase  of  the  Uprating  Program  is 
completed.  In  the  event  that  any  part  of 
the  Uprating  Program  is  not  completed, 
or  the  capacity  output  is  not  sufficient  to 
meet  the  allocated  capacity,  the  total 
amount  of  contingent  capacity  initially 
allocated  to  contractors  will  be  reduced 
on  a  proportional  basis. 

The  allocated  energy  is  not  predicated 
upon  the  successful  completion  of  the 
Uprating  Program.  The  allocated  energy 
will  be  available  beginning  June  1, 1987. 
Whenever  actual  generation  at  the 
Hoover  Power  Plant  in  any  year  of 
operation  (less  deliveries  thereof  to 
Arizona  required  by  its  first  priority 
under  Schedule  C  of  section  105(a)(C)  of 
the  Hoover  Power  Plant  Act  whenever 
actual  generation  is  in  excess  of 


4,501.001  million  kilowatthours)  is  less 
than  4,527.001  million  kilowatthours, 
such  deficiency  shall  be  borne  by  the 
holders  of  contracts  under  said  Schedule 
A  and  Schedule  B  in  the  ratio  that  the 
sum  of  the  quantities  of  firm  energy 
bears  to  the  total  firm  commitment.  At 
the  request  of  any  such  contractors. 
Western  will  purchase  energy  to  meet 
that  contractor's  deficiency  at  such 
contractor's  expense. 

In  the  event  that  a  potential 
contractor  fails  to  place  power  under 
contract  in  accordance  with  the  terms 
and  conditions  offered  by  the  United 
States  or  fails  to  provide  contributed 
funds  to  the  Department  of  the  Interior, 
Bureau  of  Reclamation,  for  the  Uprating 
Program  within  a  reasonable  time,  as 
determined  by  the  United  States,  the 
amounts  of  power  allocated  to  such 
potential  contractor  will  be  subject  to 
reallocation  pursuant  to  Conformed 
Marketing  Criteria. 


AaOCATION 


state 


Arizona 

Arizona  Power  Auttiortty 

Nevada 

Cotorado  River  Conmiisaion... 

Califomia 

City  o«  Anaheim:.. 

City  ol  Azusa -.._._„__i» 

City  of  Banning 

City  01  Bu»t)anl(  ._...;.„■. 

City  of  Cotton 

City  0)  Glendale .___.. 

City  of  Pasadena  ..----.I : 

City  of  Riverside....: „ 

City  of  Vernon ...^ 

Total  Califomia _ 

Total 


Conlirv- 


188.000 
186.000 

40.000 
4.000 
2,000 

15,000 
3,000 
2,000 
SJXW 

30.000 

22,000 


127.000 


503.000 


Firm  energy  (Ihouaandi  ol  k¥W*) 


SuHwnar       WAnlar 


148.000 

288.000 

36,295 
3.48B 

1.3»4 
3.794 
2,789 
2394 
2.525 
27.191 
19.622 


99.650 


535,860 


64,000 

124,000 

15.746 

1514 

606 

1.646 
till 
1.257 
1.096 
11.909 
8,478 


43.364 


291 J64 


TaM 


2124)00 

412.000 

8£.06O 
5.000 
2.000 
5.442 
4^000 
4Ji1 
3421 
39;000 
WOOO 


143.214 


767^14 


Executive  Order  12291 

The  Department  of  Energy  has 
determined  that  this  is  not  a  major  rule 
because  it  does  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291  (46 
FR  13193)  dated  February  17, 1981. 
Western  has  an  exemption  from 
sections  3,  4,  and  7  of  Executive  Order 
12291. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et.  seg.)  each 
agency,  when  required  to  publish  a 
notice  of  public  rule,  shall  prepare  for 
public  comment,  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance  the  final 
allocations  relate  to  electric  services 
provided  by  Western.  Under  section 
601(b)  of  the  Regulatory  Flexibility  Act 


of  1960,  services  are  not  considered 
"rules",  within  the  meaning  of  the  Act; 
therefore.  Western  believes  that  no 
flexibility  analysis  is  required. 

National  Environmental  Policy  Act 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969;  and 
the  Department  of  Energy  regulations 
published  in  the  Federal  Renter  on 
February  23. 1982.  (47  FR  7976),  as 
amended.  Western  evaluated  the 
potential  for  environmental  impact  of 
the  General  Consolidated  Power 
Marketing  Criteria  or  Regulations  for  the 
Boulder  City  Area  Projects 
(Environmental  Assessment  No.  DOB- 
EA-204).  On  May  2, 1983,  the 
Department  of  Energy  executed  a 
Finding  of  No  Significant  Impact  for  that 
proposal.  Allocation  Criteria  for  the 
Boulder  Canyon  Project  Uprating 
Program  were  addressed  in  the  Criteria. 
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The  Criteria  BBviitHvnental 
Assesunental  Assessment  addressed 
the  inpact  of  the  oSier  of  additional 
power  from  the  the  Upnting  Ptagrem. 
Western  made  a  determination  baaed 
upon  environmental  considerations  of 
the  fuiai  Criteria  that  this  action  is  not  a 
significant  action  in  the  context  of  the 
National  Environmental  Policy  Act.  and 
that  it  will  not  lead  to  any  significant 
environmental  impacts. 

Additional  Information 

The  following  materials  relative  to  the 
allocation  of  Boulder  Canyon  Project 
power  are  available  for  inspection  at  the 
Boulder  City  Area  Office: 

1.  Applications  received  requesting 
power  bom  the  Boulder  Canyon  Project 
Uprating  Program. 

2.  Fwktal  Registar  notice  (48  FR 
20872)  dated  May  9. 1983.  publishing  the 
"General  Consolidated  Power  Marketing 
Criteria  or  Regulations  for  Boulder  City 
Area  Projects." 

3.  Fedonal  Register  notice  (49  FR 
50582)  dated  December  28, 1984. 
publishing  the  "Conformed  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boakier  Gty  Area 
Projects." 

4.  Federal  Register  notice  (50  FR  2717) 
dated  January  18. 1985.  publishing  the 
"Request  for  Applications  for  Power 
from  Boulder  City  Area  Projects." 

5.  Federal  Register  notice  (50  FR 
24829)  dated  June  13, 1985.  publishing 
the  "Proposed  Allocations  of  Contingent 
Capacity  and  Associated  Ener^  from 
the  Boulder  Canyon  Project  Uprating 
Program." 

&  Reporter's  Transcript  of 
Proceedings,  Public  comment  Forum  for 
Proposed  Allocations  of  Contingent 
Capacity  and  Associated  Energy  from 
the  Boulder  Canyon  Project  Uprating 
Program.  )Hly  1. 1985. 

7.  Written  comments  received  on  the 
proposed  allocation  as  follows: 

(a)  Letter  from  Major  Robert  A. 
Bersak,  Department  of  the  Air  Force, 
dated  July  1, 1985. 

(b)  Utter  from  Mr.  Alan  R.  Watts. 
Rourfce  and  Woodruff,  dated  July  11, 
1985. 

(c)  Letter  bom  Mr.  Edward  Weinberg. 
Duncan.  Weinberg  and  Miller.  P.O. 
dated  July  11. 1985. 

(d)  Utter  from  Mr.  Jack  L 
Stonehocker.  Colorado  River 
Commission,  dated  July  1. 1985. 

(e)  Utter  from  Mr.  Thomas  J.  Vargo, 
Department  of  the  Navy,  dated  July  12. 
1985. 

(f)  Utter  from  Mr.  David  R  Daniel, 
City  of  Needles,  dated  July  12, 1985. 

(g)  Utters  from  Mr.  J.  C.  Hdcombe. 
San  Diego  Gas  and  Electric  dated  July  3. 
1965.  and  July  19. 1985. 


(h)  Utter  from  Mr.  Richard  J.  Huff, 
San  Oiego  Association  of  Governments, 
dated  July  10. 1985. 

(i)  Utter  from  Mr.  Hany  K.  Winters. 
University  of  Catifomia.  dated  July  15, 
1985. 

Isaved  at  GoUea  Cokitado.  November  7, 

1985; 

William  KClagBtt. 

AdBiinistrator. 

(FR  Doc  85-Z7837  Fifed  11-15-85:  3:10  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PP  5O3274/T502.  PP  5Q3283/T503;  FRL- 
2923-3 

Oxyfhjortan;  EstabNahnwnt  of 
TinpoTfy  Tdwance* 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMWART:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  oxyfluorfen 
and  its  metabolites  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
Rohm  and  Haas  Co. 
DATE:  These  temporary  tolerances 
expire  October  16, 1986  and  October  31, 
1988. 

FOR  RNITHER  MRMtMATION  CONTACT 

By  mail;  Richard  Mountfort  Product 
Manager  (PM)  23,  Registration 
Division  (TS-767C),  OfTice  of  Pesticide 
FYograms,  Environmental  Protection 
Agency.  401 M  SL  SW..  Washington, 
DC20460 

Office  location  and  telephone  number. 
Rm.  237,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703-557- 
1830) 

SUPPl£MENTAI*V  If^OflMATION:  Rohm 

and  Haas  Co.,  Independence  Mall  West, 
Philadelphia,  PA  19105,  has  requested  in 
pesticide  petitions  PP  5G3274  and  PP 
5G3263  the  establishment  of  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  oxyfluorfen  (2-chloro-l-(3- 
ethoxy-4-nitrophenoxy)-4- 
(trifluoromethyljbenzene)  and  its 
metabolites  containing  the  dipheny) 
ether  Unkage  in  or  on  the  raw 
agricultural  commodities  tomatoes  at 
0.05  part  per  million  (ppm).  and  alfalfa 
at  0.1  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accOTdance  with  the  provisions  of 
experimental  use  permits  707-*UP-112 
and  707-EUP-llO,  which  are  befaig 


issued  trader  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
as  amended  (Pub.  L  9&-306,  92  Stat.  819; 
7  U.S.C.  138). 

The  scientific  data  reported  and  other 
relevant  material  were  evahiated,  and  it 
was  determined  that  estabb'shment  of 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permits  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

2.  Rohm  and  Haas  Co.  must 
immediately  notifiy  the  EPA  of  any 
findings  from  the  experimental  uses  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  erf  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

The  tolerance  for  tomatoes  at  a05 
ppm  expires  October  16, 1986,  and  the 
tolerance  for  alfalfa  at  0.1  ppm  expires 
October  31, 1986.  Residues  not  in  excess 
of  these  amounts  remaining  in  or  on  the 
raw  agricultural  commodities  after  these 
expiration  dates  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permits  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permits 
are  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 
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Dated:  Ncveonbei  4. 188&. 
Douglas  D.  Campl. 

Dinctar,  Be§iatnHion  DMtiatK  Offiix  of 

Pestidde^Pmgrams. 

[FR  Doc.  S5-270M  PtlMi  11-1»~85;  8(«  aaj 

[^  SG3240/T504:  FRL-2923-2] 

Oxyfluorfan;  Exfsnalon  of  Temporary 
Tolerances 

AOSNCY:  Environmental  Protection 
Agency  (EPAJ. 
action:  Notice. 

SUltMARY:  EPA  has  extended  temporary 
tolerances  for  the  corabined  residues  of 
the  herbicide  oxyfluorfen  and  its 
metabolites  containing  the  diphenyl 
ether  linkage  in  or  on  certain  raw 
agricultural  commodities. 
DATES:  These  temporary  tolerances 
expire  December  31, 198&. 
FOR  FURTHER  INFORMATION: 
By  mail:  Richard  Mountfort,  Product 
Manager  fPM)  23,  Registratitm 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460 
Office  location  and  telephone  number 
Rm.  237.  CM  #  2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA.  (703-657- 
1830) 

SUPP1.EMENTARV  INFORMATIOM:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  August  7. 1985  (50  FR  31920). 
announcing  the  establishment  erf 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  oxyflu(Kfen  (2- 
chloro-l-(3-ethoxy-4-nitropheDoxyJ-4- 
(trifluoromethyljbenzene)  and  its 
metabolites  containing  the  diphenyt 
ether  linkage  in  or  on  the  raw 
agricultural  commodities  broccoK, 
cabbage,  and  caulifleiver  at  a05  part  per 
million  (ppm).  These  tolerances  were 
issued  in  response  to  pesticide  petition 
PP  5G3240,  submitted  by  Rohm  and 
Haas  Co.,  Independence  Mall  West, 
Philadelphia,  PA  19105. 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  707-EUP-loe, 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L-  95-396,  92  Stat.  819;  7  U.S.C 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporeu^  tolerances  will  protect 
thi>.  public  health.  Therefore,  the 


teetpoiary  toienacee  hevc  bee*  .. 
extended  on  the  rnmlithiii  tbet  the 
pesticide  be  aecd  >•  aecoedaace  wtDi  the 
experimental  eae  penait  audi  wftb  the 
foUewing  previaionac 

1.  The  total  aaoanl  oi  Ibe  active 
ingret&ent  to  be  used  awat  aot  exceed 
the  quaality  authorised  by  tfie 
experimental  use  permit 

2.  Rc^ffi  and  Haas  Co.  auiat 
inMBiediatety  notify  the  EPA  df  any 
findings  from  the  expetinmtal  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  record*  of  production, 
distribulitm,  and  performance  and  on 
request  make  the  records  available  to 
any  aiKhorixed  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  exjnte  December  31, 
1986.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  conunodkies  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
ap^rfied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  Tliese  tolerances  may  be 
revoked  if  the  experimental  use  permil 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Exeuctive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat.  1164, 5  U.S.C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabKshing  exemptions  from  fnlgrnpce 
requirements  do  not  have  a  signi&cant 
economic  impact  on  a  substai^ial 
number  of  small  entities.  A  certification 
statement  of  this  effect  was  pi^lished  in 
the  Federal  Register  of  May  4, 1981,  (46 
FR  24950). 

Authority;  21  US.C  346a()}. 
Dated:  November  4. 198& 
DougiaB  O.  Campt. 

Director.  Registration  Divigion.  Office  of 
Pesticide  ProgroBis. 

[FR  Doc.  85-27019  Piled  11-19-45: 8c45  am] 
BiLLnnQ  ceoE  I 


[OOP-30244A;  FRL-29M^7] 

Pet  Chemicals  Inc.;  Approval  of 
Pesticide  Product  Reg^tration 

agency:  Environmental  Protection 
Agencj'  (EPA). 

action:  Notice. 


r:TUa  Natter  I 
Agency  appmval  ef  aa  i 
(MbarittedbyPeK 

de{ 
contaii 


Id  roister 
Technical 


mc 

prodact  pvnant  to  the  pioiiiiMi  ol 
sectkn  3(cMM  «<  the  Federal  Ineeclidde, 
FuagiddB.  and  Rodenticide  Act  (FIFRA), 

as  amended. 

FOR  FURIHBR'  INFURMAIIUM  COtfTACn 

By  maih  W3Iiam  MTDer,  Product 
Maaager  (PM)  16.  Registration 
Division  (TS-7B7C^  Office  of  Pesticide 
Prograaa.  «n  M  St.  SW.. 
WaahingtOB.  DX:.  20«a 

Office  loca#en  aird  telephone  mnnber 
Rm.  211,  TS-707C,  Environmental 
Protection  Agency,  IQZI  Jefferson 
Davis  Hwy.  Arlington,  VA  22202. 
(703-557-2800) 


iswied  a  notice.  paUiahed  in  tbeFadafal 
Regiatflrof  AHgu8t22.19M(4»FS      * 

33327),  which  announced  that  Pet 
Chemicals  Inc.,  PO  Box  660656.  Miami. 
FL  33166,'had  submitted  an  application 
to  conditionally  register  the  pesticide 
product  Linalool  Technical,  an 
insecticide  contstning  the  active 
ingredieflt  Knaiool  at  9^.5  percent;  an 
active  ingredient  not  inchaded  in  any 
perviously  registered  product. 

The  application  was  approved  oa 
October  3, 1985  as  Linalool  Technical  for 
maauiactahng  use  oaly.  The  peedact 
was  assigned  EPA  RegistratiiBi  No. 
4758-150. 

The  Agency  has  considered  aH 
required  data  on  the  risks  associated 
with  the  proposed  use  of  linalool  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  drived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agnecy  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  linalool,  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  nnreasonaWe 
adverse  effects  on  the  cnrironnicat 

More  detailed  informatioo  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  linalool. 

A  copy  of  this  fact  ^leet  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  Ibrmnlations 
science  findings,  and  the  Agency's 
regulatory  posibon  and  rationale,  may 
be  obtained  from  Registration  Division 
(TS-767C),  Envirooniental  Protection 
Agency.  Registration  Sapport  and 
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Emergency  Response  Branch,  401  M  St., 
SW.,  Washington,  D.C.  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Envirormiental 
Protection  Agency,  Rm.  CM#2, 
Arlmgton,  VA  22202  (703-557-3282). 
Request  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
biformation  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460. 

Such  requests  should;  (1)  identify  the 
product  name  and  registration  number 
ahd  (2)  specify  the  data  or  information 
desired. 

Authofity:  7  U.SwC.  136. 

Dated:  November  5, 1965. 
Staven  Scfaatsow, 

Director,  Office  of  Pesticide  Progmma. 
(FR  Doc  85-27384  Filed  11-19-85;  a-45  am] 


[OPP-30230A  PH-FRL  292S-6] 

MAAQ  Agrochemicals;  Condttionai 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

Acnow  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  MAAG  Agrochemicals  to 
register  the  pesticide  products  LOGIC 
Fire  Ant  Bait  and  Fenoxycarb  Technical, 
which  contain  an  active  ingredient  not 
included  in  any  previously  registered 
products,  pursuant  to  the  provisions  of 
section  3(c)(7)(C)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodentieide 
Act  (FIFRA).  as  amended. 
FOR  FURTHBI  INFORMATION  CONTACT: 
By  mail:  Timothy  A.  Gardner,  Product 
Manager  (PM),  17.  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  401  M.  St.,  SW., 
Washington,  DC  20460 
Office  location  and  telephone  number 
Rm.  244.  TS-767C.  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703-557-2890) 
SUf>f>t^MENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 


Register  of  September  30, 1983  (48  FR 
44905),  which  announced  that  MAAG 
Agrochemicals,  IGngs  Highway,  P.O. 
Box  X,  Vero  Beach,  FL  32960.  had 
submitted  applications  to  register  the 
pesticide  products  "LOGIC  Fire  Ant 
Bait"  and  "Fenoxycarb  Technical" 
containing  the  active  ingredient 
fenoxycarb  (ethyi[2-(4- 
phnoxyphenoxy)ethyI]  carbamant)  at  1.0 
and  94.0  percent  respectively,  whose 
active  ingredient  is  not  included  in  any 
previously  registered  products. 

The  applications  were  approved  on 
October  2, 1985,  for  LOGIC  Fire  Ant  Bait 
(EPA  Registration  No.  35977-4)  and 
Fenoxycarb  Technical  (EPA  Registration 
No.  35977-5)  for  use  as  an  insect  growth 
regulator  on  turf,  lawns,  and  other 
nonagricultural  land  such  as  parks,  golf 
courses,  and  airport  turfs. 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  .proposed  uses  of  fenoxycarb 
carbamant  and  information  of  social, 
economic,  and  environmental  benefits  to 
be  derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
fenoxycarb,  when  used  in  accordance 
with  widespread  and  commonly 
recognized  practice,  will  not  generally 
cause  unreasonable  adverse  effects  on 
the  environment. 

Fenoxycarb  qualifies  as  a  section 
3(c)(7)(C)  registration  based  on 
submission  of  a  nearly  complete  data 
base,  a  finding  of  no  unreasonable 
adverse  effects,  and  a  finding  that 
registration  is  in  the  public  interest.  The 
public  interest  finding  is  based  on  the 
chemical's  relatively  low  toxicity  and  its 
effectiveness  in  fire  ant  control.  It  will 
also  fill  the  void  of  those  efficacious 
alternative  pesticides  that  have  already 
been  cancelled  because  of  the 
environmental  hazard  they  present.  The 
only  study  still  to  be  submitted  is  a  soil 
photolysis  study,  which  is  not  typically 
required  of  a  si^ace-applied 
formulation.  The  study  is  being  required 
in  this  instance  because  vegetation  may 
shield  the  product  from  sunlight. 
Because  this  data  gap  is  minor,  and 
because  the  registrant  could  not  have 
been  expected  to  know  of  the  data 
requirement,  the  chemical  is  being 
conditionally  registered  at  this  time.  The 
soil  photolysis  study  must  be  submitted 
by  the  manufacturer  to  the  Agency, 
reviewed,  and  found  acceptable  before   . 
an  unconditional  registration  will  be  :,,  ^ 
granted.  The  data  are  required  to  be     "«■? 


submitted  to  the  Agency  by  February  6. 
1986. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  fenoxycarb. 

A  copy  of  this  fact  sheet  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  the  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency,  Registration  Support 
and  Emergency  Response  Branch,  401  M 
St.  SW.,  Washington,  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  CM  ±2. 
Arlington,  VA  22202  (703-557-3262). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of . 
Information  Office  (A-101),  401  M  St 
SW.,  Washington,  DC  20460. 

Such  request  should  identify  the 
product's  name  and  registration  number 
and  specify  the  data  or  information 
desired. 

(7U.S.C.  136) 

Dated:  October  29. 1985. 
Susan  H.  Shennan. 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  85-27516  Filed  11-19-86;  8:45  am) 

BHXlNQ  CODE  «6M-S«-M 


IPF-426;  PH-FRC  2925-7] 

Pesticide  Tolerance  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  received  a  pesticide 
petition  relating  to  the  establishment  of 
a  tolerance  for  certain  pesticide 
chemicals  in  or  on  a  certain  commodity. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  (PF-426]  and  the  petition 
number,  attention  Product  Manager 
(PM-23),  at  the  following  address: 
Information  Services  Section  (TS-757C). 
.,,  Program  Management  and  Support 
s    Division,  Office  of  Pesticide  Programs, . 
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..  Eavironin^ntalPivteclMKA^ncy.  401 

M  SL.  SW^  Wusbingtoa^  DC  204iO 
In  peraoa.  bring  cainncats  la: 
InforcaaiioB  Secvice»Section{T&- 
757CJ.  EnviroomeiUal  Pcotedioo 
Agency.  Rm.  23&.  CB#2. 1921  lelTersoa 
Davis  Highway,  ArFington.  VA  22202 
Information  aabmrHerf  as  a  comment 
conccntin^  this  notice  may  be  clamied 
confidenti<«l  by  marking  any  p»rt  or  aD 
of  that  information  as  "Confideotul 
Busincs»liiferaf»tion''  (CBQ. 
Information  so  ntarked  will  no4  be 
disploscd  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  fhe  cmnment  that  does  not 
contain  CBl  mM»t  be  swfemftted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidenltai 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  lhi& 
notice  will  be  available  for  public 
inspection  rn  fhe  InformafioaSen'ices 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legnf  hoHdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 
Richard  Mounlfort.  (PM-23J. 

Registration  Division  (TS-767C). 
Envtrornncntal  Protection  Agency. 
Office  of  Pesticide  Programs.  401  M 
St.,  SW..  Washington.  DC  20460 
Office  location  and  telephone  number 
Rm.^237,  CM#2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703-557- 
1830) 

SUPm^MENTASV  INFOIMATION:  EPA  has 

received  a  footi  additive  petition  (FAP) 
6HM78  fmm  UOW  Chemical  U.S.A.. 
Agricultural  Prodjicts  Department.  P.O. 
Box  1706.  Midland.  Ml  48640  proposing 
to  amend  21  CFR  Part  193  by 
establishing  a  regnlation  permitting 
residues  of  the  herbicide  3,6-dichloTo-2- 
pyridinecarboxylic  acid  in  or  on  milting 
fractions  (except  flour)  irf  barely,  oats 
and  wheat  at  12  part*  per  million  Ippm). 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

Authority:  21  U.S.C.  346. 
Dated:  November  13w  igss. 
Douglas  D.  Campt. 

Director  Re^stration  Diviskm.  Office  of 

Pesticide  Programs. 

jFR  Uoc.  85-27515  Filed  11-19-85;  a45  am) 

BILUHCCOOE  IgJB  SS  M 

[OPP-002M  PH-FRL  2»25-«l 

State-FIFfW  Issues  Reseairfi  and 
Evaluation  Group  (SHREG);  Op«n 
Meeting 

AOENCV:  Environmental  Prolection 
Agency  (EPA). 


ACnoM:  NoiticcL 


summary:  There  will  be  a  2-day  raciefing 
of  the  State  FIFRA  Issues  Research  aad 
Evaluation  Group  (SFIREG).  The 
n:>eeting  will  be  open  to  ttiepuMic. 
DAT^Momhy,  Ctecember9',  and 
Tuesday.  December  1»,  M86.  beginm'ng 
at  ftaa  a jn.  each  di^  aab  mdii^  pnat  to 
12  noon  on  December  10. 1985. 
ADOMCSSr  Tne  neehng  wtM  oe  nelrf  aft 
Hyatt  Regency— Crystal  City.  2799 
Jefferson  Davis  Highway.  ArKngton,  VA, 
(703-^^6-1234). 

FPU  Rjwnm  iMffD—Mfcnpw  cwwaci; 
By  mail.  Pkilip  H  Cny.  \r^  Office  dt 
Pesticide  Prograov  (TS-76eC); 
EnviTODmental  Prolection  Agency.  401  M 
SL.  SW..  Washington.  DC  2fM6a  Office 
location  and  telepbone  nimber  Rm. 
1115.  Crystal  Mall  No.  2, 1921  )efferson 
Davis  Highway.  Ariingtoa.  VA  222QZ. 
(703-557-700^. 

SUPPtEMEIff Airr  MPORMKnON:  This  W^l 
be  the  tvventjf-second  meeting  of  the  fati 
Group.  The  tentative  agenda  thus  far 
indiuies  the  fofiowing  topics: 

1 .  Action  items  fran  the  July  1965 
meeting  of  the  SFKEG. 

2.  Regional  reports. 

3.  Workiag  Committee  reports^ 

4.  Other  topics  which  may  arise. 

Dated:  ttovmriier  12. 1986. 
Susan  H.  Sherman, 

Acting  Director,  Office  of  Feticide  Programs. 
fFR  Doc.  8^-27517  Ffled  11-19-85;  8:45  am) 

BILUNG  CODE  6560-S(MI 


1A-9-FRL-2095-6] 

Extension  of  the  Suspension  of  ttie 
Arizona  State  Implementation  Plan 
Sulfur  Dioxide  Emission  Standards  for 
Pttelps  Dodge  Corporation,  Dougias, 
Arizona;  Section  1 19  of  the  Ctean  Air 
Act 

AGENCV:  Envfronmentaf  Ptotection 
Agency  (EPA). 

ACTION:  Extension  of  Suspension  of  the 
Arizona  State  Implementation  Plan 
Emission  Limitations  for  Sulfur  Dioxide: 

Notice  of  Administrative  Action. 

t 

SUMMARY:  Under  section  119  of  the 
Clean  Air  Act,  the  Administrator  may 
issue  a  nonfertoos  smelter  located  at 
Douglas,  Arizona,  thereby  suspending 
its  sulfur  order  (NSO)  to  an  eligible 
nonferroos  smelter.  An  NSO  suspends 
certain  otherwise  applicable  SIP 
requirements  for  sulfur  dioxide  (SO») 
until  not  later  than  {anuaryn.  1988.  The 
regulations  iropiementing  section  119 
provide  for  a  nineiy  day  suspension  of 
the  emission  limitations  upon  receipt  by 
the  issuing  agency  of  a  subatantiaUy 
complete  apptieation.  The  regulations 


further  providfe  lor  extension  of  a 
suspension  tiy  EPA  for  good  caose. 

On  May  15. 1985,  Ptidlps  Dodge 
subnilled  a  ntiistantiaUy  complete  NSO 
appiicaticttio  EPA  for  its  smeiter 
dioxide  SIP  eauMion  haitatioQs  until 
Augwt  13. 19I&  EPA  receired  a  request 
dated  Vd^  20,  I9B5  frem  Phelps  Do^ge 
CorpocatioB  for  an  exteasios  of  the 
suspension  until  EPA  completes  action 
on  the  application.  EPA  Qnds  that  there 
is  good  cause  to  extend  the  suspension 
of  the  Arizona  SIP  emissiea  limitations 
for  an  additional  ninety  days  from  the 
expiration  date  of  fhe  previous 
suspension.  Therefore,  in  accordance 
with  40  CFR  57.20^b).  EPA  is  extending 
the  suspension  orrtif  November  12. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Howekamp  at  (415)  974-8201. 

Background:  Section  119  of  the  Qean 
Air  Act  permits  the  issuance  of  a 
"nonfenmis  smeFter  onfer"  (NSO)  to  a 
nonferroos  smefler  if  no  constant  control 
method  whicft  wevid  enable  it  to  meet 
the  appKcaMe  SO»  SB»  emission 
limitations  has  been  adequately 
demonstrated  to  be  reasonably 
available  (as  determined  by  fhe 
Administrator  talung  into  account  the 
cost  of  compliance,  non-aff  qnakty 
health  and  environmental  impact,  and 
energy  considerations).  An  NISO  may 
temporarily  defer  the  SiP  requirements 
for  compliance  with  the  SO*  stack 
emission  limilatiims  aad  achedales  for 
installation  of  die  pollution  control 
equipment  necessary  to  meet  those 
limitatiuos.  An  NSO  may  also 
temporarily  defer  compliance  with  any 
other  SIP  requirements  which  are 
integrally  related  to  such  requirements 
and  which  would  be  pointless  to  enforce 
in  light  of  the  deferral.  (See  50  FR  6434). 

On  February  15, 1985.  EPA 
promulgated  regiriations  to  implement 
the  NSO  program.  50  FR  6434  (February 
15, 1985)  (to  be  codified  at  40  CFR  Part 
57).  The  NSO  regulations  set  forth  the 
mimmDm  requirements  for  an  NSO,  and 
the  procedures  a  smelter  owner  must 
follow  in  applying  for  an  NSO. 

An  NSO  may  be  issued  either  by  the 
applicable  State  agency  or  by  EPA.  To 
initiate  tiie  NSO  process,  a  smelter 
owner  mast  submit  to  the  issuing  agency 
(i.e.,  the  agency  to  which  the  application 
is  made)  a  notice  of  intmt  to  apply  for 
an  NSO  and  an  agreement  to  supply  the 
agency  with  any  required  information. 
Upon  the  receipt  of  this  notice  and 
agreement  by  the  issuing  agency,  the 
applicable  ^P  emission  limitations  for 
sulfur  dioxide  and  the  related  SU> 
requirements  are  snapended  for  sixty 
days. 

Further,  40  CFR  57.202(b)  provides 
thaf  if  the  smelter  owner  submits  a 
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substantially  complete  application 
within  the  initial  sixty  day  period,  the 
suspension  of  the  SIP  emission 
limitation  for  sulfur  dioxide  and  the 
related  requirements  will  continue  until 
the  issuing  agency  issues  or  declines  to 
issue  an  NSO  or  until  ninety  days  after 
the  date  the  issuing  agency  receives  the 
substantially  complete  appHcation, 
whichever  occurs  sooner.  However,  if 
the  issuing  agency  has  not  issued  or 
declined  to  issufe  an  NSO  within  the 
ninety  day  period,  EPA  may  extend  the 
suspension  for  good  cause. 

Phelps  Dodge  initiated  the  NSO 
application  process  by  submitting  the 
EPA  and  the  State  of  An2on8  a  notice  of 
intent  to  apply  for  an  NSO  and  an 
agreement  to  supply  the  requisite 
information,  by  letter  dated  March  14, 
1985.  On  May  15, 1985.  Phelps  Dodge 
submitted  its  application  to  EPA.  While 
the  Agency  has  requested  Phelps  Dodge 
to  supplement  its  application  and  may 
ask  for  additional  supplementary 
information,  the  May  15, 1985  submittal 
was  deemed  substantially  complete  for 
purposes  of  S  57.202(b)  and  thus 
extended  the  suspension  for  90  days, 
until  August  13, 1985. 

Administrative  ActioD 

Based  on  EPA's  review  to  date  of 
Phelps  Dodge's  application  for  an  NSO. 
the  Agency  has  found  that  the 
application  is  substantiaUy  complete 
and  that  Phelps  Dodge  has  responded  to 
EPA's  request  for  supplementary 
information.  EPA  has  not  yet  completed 
its  review  of  Phelps  Dodge's  NSO 
application  and  supplementary 
information.  After  EPA  reviews  the 
application,  it  will  propose  action  on  the 
application  and  solicit  public  comment 
before  taking  fmal  action.  Based  on 
these  considerations,  the  Agency 
believes  that  it  is  unlikely  that  it  can 
complete  its  action  on  Phelps  Dodge's 
application  earlier  than  ninety  days 
after  the  date  of  expiration  of  the 
previous  suspension.  Accordingly,  EPA 
concludes  that  good  cause  exists  for 
extending  the  suspension  to  ninety  days 
from  the  expiration  of  the  previous 
extension,  or  November  12, 1985.  It 
should  be  noted  that  under  the  existing 
SIP  the  Phelps  Dodge  smelter  is  hot 
required  to  actually  achieve  the 
emission  limitations  for  sulfur  dioxide  in 
the  Arizona  SIP  until  January  14, 1988. 

This  extension  should  not  be 
construed  as  reflecting  any  conclusion 
on  the  merits  of  Phelps  Dodge's 
application.  It  is  simply  a  procedural 
action  to  extend  the  suspension  while 


the  application  is  being  considered  by 

EPA.  , 

Le«  M.  Thomu, 

Administrator. 

October  10, 1985. 

(FR  Doc  85-26616  Filed  ll-l»-«5;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreefnent(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC  ' 
20573,  within  10  days  after  the  date  of 
the  Federal  Regbter  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-010467-001.  ' 

Title:  Latin  American  Common  Carrier 
Charter  Agreement 

Parties: 

Compania  Chilena  de  Navigation 
Interoceania,  S.A. 

Compania  Peruana  de  Vapores 

Compania  Sud  Americana  de     ■       ''' 
Vapores,  S.A.  ^  -    ^ 

Lykes  Bros.  Steamship  Co.,  Inc. 

Tiransportes  Navieros  Eqnatorianos 

United  States  Lines  (S.A.)  Inc. 

Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  (1) 
authorize  charter  authority  on  an 
intennodel  basis  to/from  inland  and 
coastal  points  in  the  United  States;  (2) 
delete  the  currently  effective 
termination  date  of  )une  30, 1987;  (3) 
make  certain  nonsubstantive  changes  to 
the  agreement;  and  (4)  restate  the 
agreement  to  conform  with  the 
Commission's  format,  organization  and 
content  requirements. 

Agreement  No.:  217-010612-003.  - 
Title:  Linabol-CSAV  Vessel/Space 
Charter. 
Parties: 

Compania  Sud  Americana  de  Vapores 
Lineas  Navieras  Bolivianas 
Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  limit  the 
exclusively  clause  to  the  trade  between 
the  United  States  AUantic  and  Gulf 


Coasts  and  U.S.  ports  located  on  the 
Great  Lakes  and  ports  on  the  West 
Coast  of  South  America,  for  cargo 
moving  to  and  from  the  Republic  of 
Bolivia.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  203-010851. 

TiUe:  Advisory  Commission  Study 
Agreement. 

Parties: 

American  President  Lines.  Ltd. 

Sea-Land  Service.  Inc. 

Waterman  Steamship  Corporation 

Lykes  Bros.  Steamship  Co..  Inc. 

United  States  Lines,  Inc. 

Farrell  Lines,  bic. 

Prudential  Lines,  Inc. 

Barber  Blue  Sea  Line 

Associated  Container  Transportation 
(Australia)  Ltd. 

Hamburg-Sudamerikanische 
Dampffarts-Gesellschaft  Eggert  & 
Amsinck 

Ai>.  MoUer-Maersk  Line 

Hapag-Uoyd  A.B. 

East  Asiatic  Company  Ltd.  A/S 

Mitsui  O.S.K.  Lines,  Ltd. 
'  Blue  Star  Line  Limited 

intercontinental  Transport  (ICT)  B.V. 

Torm  Lines 

Overseas  Containers  Limited 

NedLloyd  Lijnen,  B.V. 

Synopsis:  The  proposed  agreement 
would  establish  a  cooperative  working 
arrangement  between  the  parties  in  the 
trades  between  United  States  ports  caul 
points  and  foreign  ports  or  points  and  '  ' 
foreign-to-foreign  ocean  shipping  trades. 
It  would  permit  the  parties  to  collect, 
exchange,  analyze,  study  and  make 
recommendations  on  all  types  and  kinds 
of  data  pertaining  to  international  ocean 
shipping.  The  parties  have  requested  a 
shortened  review  period.  , 

Agreement  No.:  203-010852. 

Tide:  Three  Lines'  Discussion 
Agreement  in  the  Far  East-U.S.  AUantic 
Coast  Trades. 

Parties: 

Nippon  Yusen  Kaisha 

Mitsui  O.S.K.  Lines.  Ltd. 

Yamashita-Shinnihon  Steamship  Co.* ; 
Ltd. 

Synopsis:  The  proposed  agreement 
would  establish  a  cooperative  woricing 
arrangement  between  the  parties  in  the 
trade  between  the  Far  East  and  U.S. 
Atlantic  Coast  ports,  and  inland  and 
coastal  points  via  such  ports.  The 
parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime 
CommisBion. 
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Dated:  November  IS.  1S85. 
Brace  A.  Dombrowaki. 
Acting  Stcntary^ 

|FR  Doc.  85-27669.  Filed  11-19-85:  8:45  amj 
WLLMO  COOE  «r3Mlt-M 


Ocean  Freight  Forwarder  Ucense; 
Applicants;  JEBCO  International  et  at. 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  vi^ith  the 
Federal  Maritime  Commission 
.  applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Tariffs,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
I.E.  Bowlby.  Inc.,  dba  JEBCO 

International,  268  Green  Village  Road, 

Green  Village,  NJ  07935.  Officer:  Jay  E. 

Bowlby,  Jr.,  President 
Lucile  A.  Battle,  dba  Gait  Services,  8713 

Firpt  Avenue,  Suite  702D,  Silver 

Spring.  MD  20910 

Dated:  November  15, 1985. 

By  the  Federal  Maritime  Commission. 
Bruce  A.  Dombrowaki, 
Acting  Secretary. 
|FR  Doc.  85-27690  Filed  11-19-85;  8:45  ami 
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(Asreement  No.  217-010601-005] 

Neptune  Orient  Lines,  Ltd.,  Orient 
Overseas  Container  Line,  Inc., 
Yamashlta-Siiinnihon  Steamship  Co., 
Ltd.,  and  Kawasaki  Kisen  Kaisha,  Ltd.; 
Sailing  Agreement;  Erratum 

The  Federal  Register  Notice  of 
October  28, 1985  (Vol.  50,  No.  208,  page 
43606)  inadvertently  omitted  Yamashita- 
Shinnihon  Steamship  Co..  Ltd.  as  a  party 
to  the  agreement  and  from  the  title  of 
the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  15, 1985. 
Bruce  A.  Dombrowaki, 

Acting  Secretary. 

IFR  Doc.  85-27691  Filed  11-19-85:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Louisiana  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 


the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  Interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  speci^ally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  2. 
1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  Louisiana  Bancshares,  Inc.,  Baton 
Rouge,  Louisiana;  to  acquire  Terre 
Agency,  Inc.,  Houma,  Louisiana,  and 
thereby  engage  in  acting  as  agent  with 
respect  to  insurance  limited  to  assuring 
repayment  of  the  outstanding  balance 
due  on  a  specific  extension  of  credit  by 
a  bank  holding  company  or  its 
subsidiary  in  the  event  of  the  death  or 
disability  or  of  the  debtor,  pursuant  to 
section  4(c)(8)(A)  of  the  Act.  Applicant 
also  proposed  to  engage  in  acting  as 
agent  in  the  sale  of  the  credit  life 
insurance,  which  was  previously 
approved  for  sale  by  this  subsidiary  on 
or  before  May  1, 1982,  including  sales  of 
such  insurance  at  new  locations  in  the 
State  in  which  the  principal  place  of 


business  of  the  bank  holding  company  is 
located,  in  an  adjoining  state  thereto 
and  in  any  State  or  States  in  which  such 
insurance  was  sold  by  this  subsidiary  on 
May  1, 1982,  pursuant  to  section 
4(c](8)(D)(i)  of  the  Act.  These  activities 
would  be  limited  to  the  state  of 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14. 1965. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-27612  Filed  11-19-05;  8:45  amj 
■lUJNQ  COM  u^»^o^-^l 


Federal  Open  Market  Committee; 
Authorization  for  Foreign  Currency 
Operations 

In  accordance  with  the  Committee's 
rules  regarding  availability  of 
information,  notice  is  given  that  at  its 
meeting  on  October  1, 1985,  paragraph 
ID  of  the  Committee's  authorization  for 
foreign  currency  operations  was 
amended  to  read  as  follows: 

ID.  To  maintain  an  overall  open 
position  in  all  foreign  currencies  not 
exceeding  $10.0  billion.  For  this  purpose, 
the  overall  open  position  in  all  foreign 
currencies  is  defined  as  the  sum 
(disregarding  signs)  of  net  positions  in 
individual  currencies.  The  net  position 
in  a  single  foreign  currency  is  defined  as 
holdings  of  balances  in  that  currency, 
plus  outstanding  contracts  for  future 
receipt,  minus  outstanding  contracts  for 
future  delivery  of  that  currency,  i.e..  as 
the  sum  of  these  elements  with  due 
regard  to  sign. 

By  order  of  the  Federal  Open  Market 
Committee,  November  14. 1985. 
Stephen  H.  Axilrod, 
Secretary. 
(FR  Doc.  85-27613  Filed  11-19-85:  8:45  am) 
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Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  October 
1, 1985 

In  accordance  with  §  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  Committee's 
Policy  Directive  issued  at  its  meeting 
held  on  Octoberl,  1985.' 


'  The  Record  of  policy  actions  of  the  Committee 
for  the  meeting  of  October  1. 1985.  is  Tiled  as  part  ot 
the  original  document.  Copies  are  available  upon 
request  to  The  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551. 


^ 
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The  fonowing  domestic  policy 
direatire  was  iMued  to  die  F<ederal 
Rmerve  Bank  of  New  Yoric: 

The  brfbrmation  reviewed  el  this  meeting 
suggests  tiiat  eoononnc  acti^ty  expanded  in 
the  IfaiRl  quarter  at  a  moderately  faster  rate 
than  in  the  finl  haM  of  tiie  year.  In  August 
industrial  production  increased  somewhat. 
Total  retaiJ  sales  rose  considerably,  boosted 
by  a  surge  in  atHo  sales.  Hotising  starts,  while 
increasing  in  August,  weie  still  no  higher 
than  their  average  level  in  the  seooad 
quarter.  Incoming  information  generally 
suggested  a  leveling  of  business  capital 
spending.  The  merchandise  trade  deficit  in 
)uly  and  August  averaged  somewhat  lesa 
than  in  the  second  quarter  as  a  drop  in 
Imports  was  partly  offset  by  a  slight  decline 
in  exports.  Total  nonfaiiB  payroU 
employment  roae  sameMrhat  more  in  August 
than  in  most  other  recent  months.  The 
civilian  unemployment  rate  fell  from  7.3 
percent  in  July — its  level  since  February — to 
7.0  percent  in  August.  Broad  measures  of 
prices  and  wages  appear  to  be  rising  at  rales 
close  to  nr  sanewbai  below  those  recorded 
earlier  in  Urn  yemr. 

Following  the  Gommittoe's  BMeting  on 
August  20,  the  trade-weighted  value  of  the 
dollar  against  major  foreign  currencies 
appreciated  through  mid-September.  The 
dollar  subacqucndy  dechned  sharply, 
especially  after  the  announcement  on 
Septenber  22  by  the  Finance  Ministers  and 
Central  Bank  Governors  of  the  G-5  countries 
that  exchange  rates  have  not  fuRy  reflected 
economic  fundamentals. 

Ml  growth  surged  in  August,  reflecting 
exceptional  strength  in  interest-bearing 
checkable  deposits  and  relatively  rapid 
expansion  m  other  componentK  data  for  the 
first  half  of  September  suggest  slower  but  still 
substantial  expansion.  Reflectii^  the  suige  in 
Ml.  M2  accelerated  in  August,  and  M3  also 
strengthening  somewhat.  Expansion  in  total 
domestic  nonfinancial  debt  has  remained 
relatively  rapid.  Most  market  interest  rates 
have  changed  little  on  tyali^wf  since  the 
August  meeting  of  the  Committee. 

The  Federal  Open  Market  Committee  seeks 
to  foster  monetary  and  financial  conditions 
that  will  help  to  reduce  inflation  further, 
promote  growth  in  output  on  a  sustainable 
basis,  and  contribute  to  an  improved  pattern 
of  international  transactions.  In  furtherance 
of  these  objwtives  the  Committee  at  the  July 
meeting  reaffirmed  ranges  for  the  year  of  6  to 
9  percent  for  M2  and  « to  B%  percent  for  M3. 
The  associated  range  for  total  domestic 
nonfinancial  debt  was  reaffirmed  at  9  to  12 
percent.  With  respect  to  Ml,  the  base  was 
moved  forward  to  the  second  quarter  of  1985 
and  a  range  was  established  at  an  annual 
growth  rate  of  3  to  8  percent.  The  range  takes 
account  of  expectations  of  a  return  of 
velocity  growth  toward  more  usual  patterns, 
following  the  sharp  decHne  in  velocity  during 
the  first  half  of  the  year,  while  also 
recognizing  a  higher  degree  of  uncertainty 
regarding  that  behavior.  The  appropriateness 
of  the  new  range  wiU  continue  to  be 
reexamined  m  the  light  of  evidence  with 
respect  to  economic  and  financial 
developments  indnding  developments  in 
foreign  exchange  maritets.  More  generally, 


the  Comnitlac  agreed  that  growth  in  the 
aggregates  any  be  isi  the  upper  parts  of  their 
ranges.  A'paading  en  continuing 
devek^waaats  with  reject  to  velacily  and 
provided  (hat  inllationaiy  pressures  remain 
subdued. 

For  1986  the  Committee  agreed  on  tentative 
ranges  of  monetary  growth,  measured  from 
the  fourth  quarter  of  1985  to  the  fourth 
quarter  of  1986b  of  4  to  7  percent  for  Ml,  6  to  9 
percent  for  M2,  and  8  to  9  percent  for  M3.  The 
associated  range  for  growA  in  total  domestic 
nonfkwncial  debt  was  provisienally  set  at  8 
to  11  peraeirt  for  1988.  With  respect  to  Ml 
particularly,  the  Coaimittee  recognized  that 
uncertainties  suiroonding  recent  behavior  of 
velocity  would  require  careful  reappraisal  of 
the  target  range  at  the  beginning  oif  1988. 
Moreover,  in  establishing  ranges  for  next 
year,  the  Coaimittee  also  recognized  that 
account  would  need  to  be  taken  of 
experience  with  institutional  and  depositor 
behavior  in  response  to  the  completion  of 
deposit  rate  deregnlation  early  in  the  year. 

in  the  implementation  of  policy  for  the 
immediate  foton,  the  0>mmittee  seeks  to 
maintain  the  de^'ee  of  pressure  on  reserve 
positions  sought  in  recent  weeks.  This  action 
is  expected  to  be  consistent  with  growth  in 
M2  and  M3  over  the  period  from  September 
to  December  at  annual  rates  of  about  B  to  7 
percent.  A  marked  slowing  of  Ml  growth  over 
the  period  to  an  annual  rate  of  around  6  to  7 
percent  is  also  anticipated;  slower  growth 
over  the  next  three  months  would  be 
acceptable  in  the  context  of  satisfactory 
economic  performance,  given  recent  very 
raj)id  grotvth  in  Ml.  Somewhat  greater  or 
lesser  reserve  restraint  would  be  acceptable 
depending  on  behavior  of  the  aggregates, 
taking  acoouot  of  appraisals  of  the  strength  of 
the  business  expansion,  developments  in 
foreign  exchange  markets,  progress  against 
inflation,  and  conditions  in  domestic  and 
international  credit  markets.  The  Chairman 
may  call  for  Committee's  consultation  if  it 
appears  to  the  Manager  for  Domestic 
Operatians  that  reserve  conditions  during  the 
period  before  the  next  meeting  are  likely  to 
be  associated  widi  a  federal  funds  rate 
persistently  outside  a  range  of  6  to  10  percent. 

By  order  of  the  Federal  Open  Maiket 
Committee,  November  14, 1985. 

StephanRAjdIrad, 

Secretary. 

[FR  Doc.  85-27614,  Piled  ll-19-«5;  8:45  am] 

aiLUNO  CODE  S31(M)1-II 


DEPARTUENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Meelli  iga 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  Appendix  [)  annovmcement  is 
made  of  the  foliowing  national  advisory 
bodies  scheduled  to  assembly  during  the 
month  of  December  1985. 


National  Advisory  Mental  HeaMi 
Council 

December  2-3;  9:00  a.m..  National 
Institutes  of  Health,  Building  1,  Wilson 
Hall,  9000  Rockville  Pike,  Bethesda, 
MD  20982 

Open 

Contact:  Rachel  Driver,  ParUawn 
Building.  Rodm  »-105. 8800  Fishers 
Lane.  RodnriUe,  MD  208S7.  (301)  44^ 

1216 

Pvrposerthe  National  Advisory 
Mental  Health  Council  advises  the        n 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol, 
Drug,  Abuse,  and  Mental  Heahh 
Administration,  and  Administration, 
National  Institute  of  Mental  Health, 
regarding  poHcies  and  programs  of  the 
Department  in  the  field  of  mental  health. 
The  Council  reviews  applications  for 
grants-in-aid  relating  to  research  and 
training  in  the  field  of  mental  health  and 
makes  rectnmnendations  to  the 
Secretary  with  respect  to  approval  of 
appHcations  for,  and  amount  of,  these 
grants. 

Agenda:  From  9:00  a.m.-5D0  p.m„ 
December  2,  and  from  9:00  a.m. -12:00 
noon,  December  3,  the  meeting  will  be 
open  for  discussion  of  NIMH  poHcy 
issues  and  will  include  current 
administrative,  legislative  and  program 
developments.  Attendance  by  the  public 
will  be  limited  to  space  available.  The 
December  meeting  of  the  Council  is 
solely  a  policy  meeting  and  no  grant 
applicatioQS  will  be  reviewed. 

Mental  HeaMi  Small  Grant  Review 
Committee 

December  &-7. 1:30  p.in. 

The  Canterbury  Hotel,  1733  N  St,  NW.. 

Washington,  DC  20036 
Open — December  5: 1:30-^30  p.m. 
Closed — Otherwise 
Contact:  Barbara  MoCracken,  Parklawn 

Buiiiding,  Room  9-85,  5000  Fishers 

Lane,  Rockville,  Maryland  20657,  (301) 

443-4843 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  the 
National  Advisory  Council  on  Alochol 
Abuse  and  Alcoholism,  and  die  National 
Advisory  Council  on  Drug  Abuse. 

Ageada:  From  l:30n2:30  pjs.. 
December  5.  the  meeting  will  be  open 
for  discussion  of  administrative 
announcements  and  program 
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developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  assistance 
and  will  not  be  open  to  the  public  in 
accordance  with  the  determination  by 
the  Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration, 
pursuant  to  the  provisions  of  5  U.S.C. 
552b(6).  and  Section  10(d)  of  Pub.  L.  92- 
463  (5  U.S.C.  Appendix  I). 

Substantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from  Ms.  Helen  Garrett, 
Committee  Management  Officer.  Room 
17C-26,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  Maryland  20857.  (301) 
443-4333. 

Dated:  November  14, 198S. 
Robin  I.  Kawazoe. 

Comtnillee  Management  Officer.  Alcohol. 

Drug  A  base,  and  Mental  Health 

Administration. 

(FR  Doc.  85-27607  Filed  11-19-85:  8:45  am] 

BtLLINa  CODE  4160-2(HI 


Centers  for  Disease  Control 

Human  Diploid  Cell  Measles  Vaccine 
and  Vaccination  of  infants  Under  9 
Months  of  Age;  Open  Meeting 

The  Division  of  Immunization,  Center 
for  F*revention  Services  (CPS),  Centers 
for  Disease  Control  (CDC),  Atlanta. 
Georgia,  will  sponsor  a  meeting  to 
discuss  the  human  diploid  cell  measles 
vaccine  and  vaccination  of  infants  less 
than  9  months  of  age. 

The  meeting  wjll  be  open  to  the  public 
for  observation  and  participation, 
limited  only  by  the  space  available. 

Date:  November  21-22, 1985 

Time:  8:30  a.m.-5:00  p.m. 

Place:  Centers  for  Disease  Control, 
Classroom  2,  Building  2. 1600  Clifton 
Road,  N.E.,  Atlanta,  Georgia  30333 

Additional  information  may  be 
obtained  from: 

Lauri  Markowitz,  M.D..  Medical 
Epidemiologist,  Surveillance. 
Invi;stigations,  and  Research  Branch, 
Division  of  Immunization.  CPS,  CDC, 
1600  Clifton  Road,  NE.,  Atlanta, 
Georgia  30333.  Telephone:  FTS:  236- 
1860;  Commercial:  (404)  .329-1860 

Dated  November  13. 1985.. 

Elvin  ililyer. 

Associate  Director  for  Policy  Coordinalivn. 
Cetittrs  for  Disauai:  Control. 

|1'R  Doc.  tt5-277:n  Kilnd  11-19-85;  8:45  dm| 

BILUNQ  COOE  4 160-  1S-M 


Office  of  Human  Development    ' 
Services 

I  Program  Announcmnefrt  No.  HDS-13855- 
851] 

FY  1986  Grants  to  Indian  Tribes  for 
Supportive  and  Nutritional  Services  for 
Older  Indians 

agency:  Office  of  Human  Development 
Services.  HHS. 

ACTION:  Supplemental  announcement  of 
opportunity  for  Indian  tribes  to  apply  for 
grants  for  supportive  and  nutritional 
services  under  title  VI  of  the  Older 

Americans  Act. 

summary:  The  Administration  on  Aging 
(AoA)  announces  that  applications  will 
be  accepted  from  new  applicants  (other 
than  current  grantees)  for  grants  under 
Title  VI  of  the  Older  Americans  Act. 
The  new  applicants  must  be  tribal 
organizations  of  federally  recognized 
Indian  Tribes  which:  1)  Represent  from 
60  to  74  individuals  age  60  or  oven  or  2) 
represent  75  or  more  individuals  age  60 
or  over  who  are  members  of  a  Tribe 
which  received  Federal  recognition  at  a 
date  which  would  have  prevented  it 
from  applying  under  the  April  10. 1984 
announcement.  This  announcement 
supplements  the  Program 
Announcement  of  April  10, 1984  which 
restricted  applicants  to  tribal 
organizations  of  federally  recognized 
tribes  which  represented  75  or  more 
Indians  age  60  or  over. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michio  Suzuki,  Associate 
Commissioner,  Office  of  State  and 
Tribal  Programs,  Administration  on 
Aging.  Office  of  Human  Development 
Services.  Department  of  Health  and 
Human  Services.  North  Building,  Room 
4737.  330  Independence  Avenue  SW.. 
Washington.  DC  20201;  telephone 
number  (202)  245-0011. 

DATE:  The  closing  date  for  receipt  of 
new  applications  is  February  28. 1986. 
SUPPLEMENTARY  INFORMATION 

1.  Program  Purpose  and  Background 

The  purpose  of  the  Title  VI  program  is 
to  promote  the  delivery  of  supportive 
and  nutritional  services  for  older 
Indians  on  or  near  reservations 
comparable  to  the  services  provided 
through  the  State  and  Area  Agencies  on 
Aging  under  Title  III  of  the  Act. 

These  services  include  congregate  and 
home-delivered  meals,  information  and 
referral  services,  transportation,  chore 
services  and  other  supportive  services 
which  contribute  to  tlie  welfare  of  older 
Indians.  Funds  may  also  be  used  for  the 
acquisition,  alteration,  or  renovation  of 
facilities  to  serve  as  mdllipurpose  senior 


centers.  Title  VI  as  added  to  the  Older 
Americans  Act  by  the  Amendments  of 
1978,  and  fmal  regulations  were 
published  in  the  Federal  Register  July  18. 
1980.  Regulations  have  been  revised  and 
were  published  as  Interim  Final  Rules  in 
the  Federal  Register  of  April  1, 1985  (50 
FR  12942)  with  an  effective  date  of  May 
1, 1985.  The  Interim  Final  Rules  were 
confirmed  as  final  with  no  changes  on 
October  11, 1985  (50  FR  41514). 

The  Older  Americans  Act 
Amendments  of  1984  (Public  Law  98- 
459).  signed  October  9. 1984.  reduced 
from  75  to  60  the  number  of  Indians  age 
60  or  over  which  a  tribal  organization  of 
a  federally  recognized  Tribe  must 
represent  in  order  to  be  eligible  to  apply 
for  a  grant  under  Title  VI  of  the  Older 
Americans  Act.  This  announcement 
reflects  that  change  by  providing  tribal 
organizations  which  represent  between 
60  to  74  older  Indians  an  opportunity  to 
apply  for  Title  VI  funds.  In  addition,  the 
announcement  recognizes  that  some 
Tribes  with  large  numbers  of  older 
Indians  may  have  received  Federal 
recognition  recently,  that  is,  at  a  date 
after  which  it  would  have  been  possible 
for  them  to  apply  under  the  April  10, 
1984  announcement.  This  announcement 
therefore  also  provides  an  opportunity 
for  those  tribal  organizations  of  Tribes 
which  subsequently  received  Federal 
recognition  to  apply,  even  if  the  tribal 
organization  represents  75  or  more  older 
Indians.  Since  this  aimouncement  is  a 
supplement  to  the  April  10. 1984 
announcement,  apphcations  are 
restricted  to  those  tribal  organizations 
which  were  ineligible  to  apply  under  the 
earlier  announcement.  Our  aim  is  that 
future  program  announcements  will 
provide  an  opportunity  for  all  tribal 
organizations  representing  60  elders  age 
60  or  over  to  apply. 

For  complete  information  in  preparing 
the  application  the  reader  should 
consult  the  regulations  published  most 
recently  in  50  Federal  Register  12942- 
12959  (1985)  to  be  codified  at  45  CFR 
Part  1328  and  the  statute.  Title  VI  of  the 
Older  Americans  Act.  as  amended  by 
Pub.  L  No.  98^59  October  9. 1984. 

2,  Available  Funds 

This  announcement  is  made  based  on 
an  estimate  that  $7,500,000  will  be 
appropriated  for  Fiscal  Year  1986.  The 
funds  actually  available  will  be  used  for 
grants  effective  in  Fiscal  Year  1986  for 
any  successful  applications  resulting 
from  his  announsement  and  for 
continuation  grants  for  the  current  125 
grantees  at  various  times  during  the 
year. 

AoA  expects  the  new  awards  to  be 
between  $40,000  and  $50,000,  depending 
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on  the  number  of  new  approved  projects 
and  the  approved  continuation  grants  of 
current  projectA. 

There  are  no  tribal  financial  matching 
requirements. 

3.  EBgibUity  off  ■  IVibal  Oisuinlion  To 
Receive  a  Grant 

To  be  eligible  to  receive  a  grant,  a 
tribal  organization  must  represent  a 
federally  recognized  Indian  Tribe  and 
meet  the  three  requirements  in  section 
602(a)  of  the  Older  Americans  Act: 

A.  Age  ofCHder  Indians 

The  tribal  orgcinization  must  represent 
at  least  00  individuals  who  have 
attained  60  years  of  age  or  older.  (Note: 
Two  or  more  Tribes  may  form  a 
consortium  to  meet  the  requirement  of 
representing  at  least  60  individuals  age 
60  or  over).  In  order  to  meet  this 
requirement,  the  application  must 
indicate  the  number  of  members  of  the 
grantee  Tribe  and  may  indicate  the 
number  of  members  of  any  other 
federally  recognized  Tribes,  age  80  or 
over,  who  live  in  die  proposed  Title  VI 
service  area. 

B.  Ability  to  Deliver  Serrioea 

The  tribal  organisation  must 
demonstrate  tfie  ability  to  deliver 
supportive  and  nutrition  services.  In 
order  to  meet  this  requirement,  the 
application  must  include  a  description  of 
the  Tribe's  past  experience  in,  or  future 
plans' for,  the  delivery  of  supportive  and 
nutrition  aervioes. 

C.  Non-Overlapping  Between  Titles  III 
and  VI  of  the  Older  Americans  Act 

The  applicant  must  assure  that 
individnais  to  be  served  by  the  tribal 
organization  will  not  receive  services 
under  Title  III  for  the  period  for  which 
application  under  this  Title  is  made. 

4.  Appfication  Process 

Submission  of  Applications:  One  (1) 
signed  original  and  two  (2)  copies  of  the 
application  inckidiqgaJi  attachments 
must  be  submitted,  that  is.  postiaarked 
or  hand-delivered  (by  5:30  PM.)  no  later 
than  Friday,  February  28. 1986  to  the 
Department  of  Health  and  Human 
Services,  Office  of  Human  Development 
Services,  Grants  and  Contracts 
Management  Division.  Room  345-F, 
Hubert  Homphrey  Building.  200 
Independence  Avenue  SW., 
Washington,  DC  20201,  Attentitm: 
William  f .  McCarron. 

Deadlines:  Applications  shall  be 
conndered  as  meeting  the  deadhne  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date  at  a  place  specified  in  the  program 
announcement,  or  -- 


2.  Sent  «•  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  \e^\)/ 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
poataaarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications.  HDS  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
oonpetition. 

Extension  of  Deadlines:  Only  HDS 
may  extend  the  deadline  for  ail 
applicants  because  of  acts  of  God  sudi 
as  floods,  hurricanes,  etc,  or  fs^ien  there 
is  a  widespread  disruptkui  of  the  mails. 
However,  if  HDS  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadhae  for  any 
applicants. 

5.  Content  of  the  Appncafion 

A  tribal  organization  wishing  to  apply 
must  £ie  an  application  in  accordance 
with  Title  VI  of  the  Older  Americaiu 
Act  and  Title  45  Part  1328  of  the  Code  of 
Federal  Regulations;  copies  of  these 
references  and  other  application 
requirements  wiB  be  induded  in  the 
application  kit 

Section  604(a)  of  the  Older  Americans 
Act  requires  that,  prior  to  submission  of 
a  Title  VI  application,  each  applicant 
evaluate  the  need  for  social  and 
nutrition  services  among  the  older 
Indians  who  wiH  be  served  by  the  tribal 
organization.  Applicants  must  include  in 
their  application  the  results  of  this 
evahtatioQ  of  needs  (needs  assessment), 
and  the  methods  whidi  wiD  be  used  to 
assure  that  Title  VI  funds  will  be  used 
with  maximum  efficiency  and 
effectiveness  in  meeting  needs.  Budget 
requests  must  deariy  reflect  the 
information  presented  in  dm 
description.  Funding  levels  for  approved 
projects  win  be  determined  after 
consideration  is  given  to  the  information 
described  above  as  well  as  the  nmnher 
of  Indians  over  age  00  in  the  proposed 
Title  VI  service  area. 

The  apphcation  mast  include  the 
foUowing  information: 

I.  Objectives  and  Need  for  This 

Assistance 

II.  Results  or  Benefits  Expected 

III.  Approach-Description  and  Method  of 

Dehvery  for  Each  Service 

(A)  Nutrition 

(B)  information  and  Referral 

(C)  Other  Optional  Services  as  noted 
in  1326.13 


IV.  Geographic  Location 

V.  Adifitioaal  Applicable  Infonaation 

(A)  Oter  faidians  in  the  Title  VI 
Service  Area 

(B)  Tribal  Resolution 

\C]  Title  VI  Program  Assorances 

Tribal  organizations  located  within  a 
particular  State  and  Planning  and 
Service  Area(s)  are  requested  to  notify 
the  appropriate  Stale  and  Area 
Agency(ies)  on  Aging  of  their  intent  to 
apply  for  brnds  onder  this 
Announcement  If  the  tribal  organization 
is  successful  in  the  competitian  for  an 
award,  it  will  be  necessary  for  the  trilMl 
oiganization  to  notify  these  agencies  of 
the  receipt  of  ihe  award. 

6.  Action  on  Applications 

The  anticipated  effective  date  of  new 
approved  projects  will  be  sometime  in 
Fiscal  Year  1986.  Budget  periods  will  be 
for  one  year  project  periods  wiil  be  for 
three  years.  AoA  expects  the  new 
awards  will  be  between  $40,0(X)  and 
$50,008,  depending  on  the  number  of 
approved  projects. 

Awarxls  will  be  made  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  from  the  Office  of 
Human  Devela|)meQt  Services.  This 
Notice  will  set  forfh  the  amount  of  funds 
awarded,  the  terms  and  conditions  of 
the  grant,  the  budget  period  for  which 
support  is  given,  and  the  project  period. 

In  carrying  oat  the  requirements  of 
Title  VI  with  respect  to  tribal  eligibility. 
AoA  intends  to  fund  ail  applications 
which  meet  the  requirements  of  the  law 
and  regulations. 

This  program  is  not  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  or  45  CFR  Part  lOU 
"Intergovernmental  Review  of  Health 
and  Human  Services  Programs  and 
Activities." 

Dated:  November  14.  M85. 
Carol  Frm«r  Fisk, 

Acting  Commissioner  on  Aging. 

Dated:  November  14, 1985. 
Dorcas  R.  Hardy, 

Assistant  Secretary  far  Human  Deveiopment 

Services. 

|FR  Doc.  %5-27639  Filed  11-19-6S:  8:45  am} 

SILUtM  CODE  4130-01-U 

National  Instttutes  of  Health 

Board  of  Scientific  Counselors; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  December  2,  3.  and  4.  The 
meeting  will  be  held  in  Conference 


BEST  COPY  AVAILABLE 
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Room  428.  Building  5,  National  Institutes 
of  Heahh.  9000  Rockville  Pike.  Bethesda. 
MD 

The  meeting  will  be  open  to  the  public 
on  Dtecember  2  from  8:30  a.m.  until  12:30 
p.m.  During  this  open  session,  the 
permanent  staff  of  the  Laboratory  oi 
Biology  of  Viruses,  the  Laboratory  of 
Molecular  Microbiology,  and  the 
Laboratory  of  Viral  Diseases  will 
present  and  discuss  their  immediate 
past  and  present  research  activities. 

In  aoGordaBce  wilk  the  provisions  set 
forth  in  sectim  552b(c)(6).  Title  5.  U.S. 
Code  and  section  10(d)  of  Pub.  L.  92-463, 
the  meeting  of  the  Board  will  be  closed 
to  the  public  on  December  2  from  1:30 
p.m.  until  recess,  on  December  3  from 
8:00  a.m.  until  recess  and  on  December  4 
from  8i)0a.m.  until  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  intramural  programs  and 
projects  conducted  by  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  including  consideration  of 
personal  qualifications  and 
perfonmance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lynn  Trible,  Office  of  Research 
Reporting  and  Public  Response. 
National  institute  of  Allergy  and 
Infectious  Diseases,  Building  31,  Room 
7A-32.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892.  telephone 
(301)  496-5717.  will  provide  summaries 
of  the  meeting  and  rosters  of  the  Board 
members.* 

Dr.  Gordon  D.  Wallace,  Acting 
Executive  Secretary,  Board  of  Scientific 
Counselors,  NIAID,  National  Institutes 
of  Health,  Building  10.  Room  llClOS, 
telephone  (301)  496-3006,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-301,  National  Institutes  of 
Health) 

Dated:  November  7, 1985. 
Betty  |.  Bevmidge, 

NIH  Committee  Management  Officer. 
(PR  Doc.  85-27617  Filed  ll-l»-85;  8:45  am] 

SaUNO  CODE  4140-01-11 


Board  of  Scienttflc  Counsotors,  NIOR; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Dental  Research  (NIDR).  on 
December  4-«,  1985.  in  Conference 
Roon  117.  Building  30.  National 
Institutes  of  Health.  Bethesda. 
MaryJand.  The  meeting  will  be  open  to 
the  public  from  9:00  aan.  to  recess  on 
December  4  and  from  9:00  a.m.  to  12:00 


Noon  on  December  5.  to  discuss 
program  policies  and  issues.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Tide  5.  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463, 
the  meeting  will  be  closed  to  the  public 
from  1:00  p.nL  to  recess  on  December  5 
and  from  0:00  ajn.  to  adjournment  on 
December  6  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  NIDR. 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasicHi  of 
personal  privacy. 

Dr.  Abner  Notkins,  Director  of 
Intramural  research,  NIDR.  NIH. 
Building  30,  Room  132,  Bethesda,  MD 
20892  (telephone  301  496-1483)  will 
provide  summary  of  the  meeting,  roster 
of  committee  members  and  substantive 
program  information. 

Dated:  November  7, 1985. 
Bstty  |.  Bwrsridg^ 

NIH  Committee  Management  Officer. 
(PR  Doc.  85-27818  Filed  11-19-85;  8:45  am) 
Buxma  cooE  4i4o-ei-M 


Cardiology  Advisory  CommlttM; 
Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cardiology  Advisory  Committee, 
National  Heart,  Lang,  and  Blood 
Institute,  January  13-14, 1986,  Building 
31C,  Conference  Room  8,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda.  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
pubhc  from  8:00  a.m.  on  January  13  to 
adjournment  on  January  14.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Topics  for  discussion  will 
include  a  review  of  the  research 
programs  relevant  to  the  Cardiology 
area  and  consideration  of  future  needs 
and  opportunities. 

Ms.  Terry  Bellicha.  Chief,  Public 
Inquiries  and  Reports  Branch.  National 
Heart.  Lung,  and  Blood  Institute,  Room 
4A21,  Building  31,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 
telephone  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members. 

Eugene  R.  Passamani,  M.D.,  Associate 
Director  for  Cardiology,  Division  of 
Heart  and  Vascular  Diseases,  National 
Heart.  Lung,  and  Blood  Institute.  Room 
320,  Federal  Building,  BeUiesda, 
Maryland  20692.  telephone  (301)  49&- 


5421,  will  furnish  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Asnatanct 
Program  No.  13JI37,  Heart  and  Vascular 
Diseases  Research,  Natiooal  lastitutes  of 
Health) 

Dated:  Novemlwr  12. 1985. 
Betty  |.  Bmeridts. 

NIH  Committee  Mmagement  Officer. 
[PR  Doc.  85-27819  PUed  11-19-86;  8c45  ■■) 

I  COM  «14e-01-ll 


Clinical  AppHcattons  and  PrvvMMon 
Achrtsory  Commtttaa;  Maating 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Conmiittee,  Division  of 
Epidemiology  and  Clinical  Applications, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 
January  15-16, 1986.  The  meeting  will  be 
held  in  Conference  Rocnn  4  (A  Wing), 
Building  31, 9000  Rockville  Pike, 
Bethesda.  Maryland  20892. 
'  This  meeting  will  be  open  to  the 
public  on  January  15  from  9:00  a  jn.  to 
recess  and  from  8:30  a  jn.  to 
adjourrunent  on  January  16  to  discuss 
new  initiatives,  program  policies  and 
issues.  Attendance  by  the  public  is 
limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief,  Public 
Inquiry  Reports  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
Room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20692, 
phone  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request.  Or. 
William  Friedwald,  Executive  Secretary 
of  the  Committee,  Federal  Building, 
Room  212,  Bethesda,  Maryland  20892, 
phone  (301)  496-2533,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health) 

Dated-  November  12, 1965. 
Botty  |.  Bevaridge, 

NIH  Committee  Management  Officer 
[PR  Doc.  B&-27820  Filed  11-19-85;  8:45  am] 

BHXING  CODC  414»-ei-« 


Davaiopmantal  Tharapautica 
Contracta  Raviaw  Committaa;  Maating 

Pursuant  to  Pub.  L  92-403,  notice  is 
hereby  given  of  the  meeting  of  the 
developmental  Therapeutics  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
December  16,  Building  31,  Conference 
Room  7,  Bediesda,  Maryland  2088Z.  This 
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meeting  will  be  open  to  the  public  on 
December  16,  from  8.00  A.M.  to  8:30 
A.M.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552(c)(4)  and  552b(c)(6), 
Title  5.  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463,  the  meeting  will  be 
closed  to  the  public  on  December  16 
from  8:30  A.M.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Befhesda,  Maryland  20892,  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Kendall  G.  Powers,  Executive 
Secretary,  Developmental  Therapeutics 
Contracts  Review  Committee,  National 
Cancer  Institute,  Westwood  Building, 
Room  805,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301/49&- 
7575)  will  provide  program  information. 

Dated:  November  7, 1985. 
Betty  J.  Bevatidge, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  85-27622  Filed  11-19-85;  8:45  am] 

■LUNG  COOC  414«»-01-ll 


Developmental  Therapeutic* 
Contracts  Review  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
January  6-7,  Building  31,  Conference 
Room  10,  Bethesda.  Maryland  20892. 
This  meeting  will  be  open  to  the  public 
on  January  6-7,  from  8.00  AAI.  to  8:30 
A.M.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-^»63,  the  meeting  will 
be  closed  to  the  public  on  January  6-7 
from  8:30  A.M.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 


concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Kendall  G.  Powers.  Executive 
Secretary.  Developmental  Therapeutics 
Contracts  I^view  Committee,  National 
Cancer  Institute,  Westwood  Building. 
Room  805,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301/496- 
7575)  will  provide  program  information. 

Dated:  November  7, 1985. 
Betty  |.  Beveiidge 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-27b23  Filed  11-19-85;  8:45  am] 

BtLUNQ  COOC  4t40-01-M 


Developmental  Therapeutics 
Contracts  Review  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee,  National  Cancer  . 
Institute.  National  Institutes  of  Health, 
January  27-28,  Linden  Hill  Hotel  & 
Racquet  Club,  Forest  Hills  Conference 
Room.  Bethesda,  Maryland  20814.  This 
meeting  will  be  open  to  the  pubhc  on 
January  27-28,  from  8KX)  AAi.  to  8:30 
A.M.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  January  27-28 
from  8:30  A.M.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  conftdential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Kendall  G.  Powers.  Executive 
Secretary,  Developmental  Therapeutics 
Contracts  Review  Committee,  National 


Cancer  Institute,  Westwood  Building. 
Room  805,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301/496- 
7575}  will  provide  program  information. 

Dated:  November  7. 1985. 
Betty  |.  B«veridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  85-27624  Filed  11-19-85;  8:45  amj 

MUHM  COOC  4140-01-11 


National  Cancer  Advisory  Board  and 
Board  Subcommittee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
National  Cancer  Advisory  Board  and  its 
Subcommittees,  December  2-4, 1985, 
National  Cancer  Institute,  Building  31,  C 
Wing,  Conference  Room  6,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  The  Board  meeting  and  the 
Subcommittee  meetings  will  be  open  to 
the  public  to  discuss  committee  business 
as  indicated  in  the  notice.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer,  NCL 
Building  31.  Room  10A06,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892  (301/496-^708)  will  furnish 
summaries  of  the  meetings  and  rosters 
of  members,  upon  request. 

Mrs.  Barbara  S.  Bynum,  Executive 
Secretary,  National  Cancer  Advisory 
Board,  National  Cancer  Institute, 
Building  31,  Room  10A03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-5147)  will  furnish 
substantive  program  information. 

Name  of  Committee:  National  Cancer 

Advisory  Board 
Dates  of  Meeting:  December  2-4. 1985 
Place  of  Meeting:  Building  31.  C  Wing, 

Conference  Room  6,  National 

Institutes  of  Health 

Open: 

December  2,  8:30  a.m. — recess 
December  3,  8:30  a.m. — recess 
December  4, 8:00  a.m. — adjournment 
Agenda:  Report  of  the  Director,  National 
Cancer  Institute;  Program  Reviews, 
and  scientific  presentations. 

Name  of  Committee:  Subcommittee  on 

Organ  Systems  Program 
Date  of  Meeting:  December  1, 1985 
Place  of  Meeting:  Building  31,  C  Wing, 

Conference  Room  8,  National 

Institutes  of  Health 

Open: 

December  1, 1:00  p.m. — adjournment 
Agenda:  To  review  progress  of  the 
Organ  Systems  Program. 

Name  of  Committee:  Subcommittee  on 
Cancer  Control  for  the  Year  2000 
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Dates  of  Meeting:  DecMnber  1. 1985 

Place  of  Meeting:  Buikling  31.  A  Wing. 
Conference  Room  3,'  National 
Institute*  of  Health 

Open: 
December  1.  7:00  p.m. — adjournment 

Agenda:  To  dicuss  issues  relating  to 
providing  second  opinions  for 
cancer  patients  and  reporting  on  the 
status  of  the  evaluation  of  the 
community  oncology  program. 
Dated:  Noveaber  12, 19S& 

Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc  85-27621  Piled  11-19-85;  8:45  am] 

BHJJNa  COOE  4140-01-a 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVEIjOPMENr 

Offic*  of  the  Assistant  Secrstary  for 
Community  Planning  and 
Devslopmsnl . 

[DockM  Na  N-8S-1565;  FR-21S01 

Community  Development  Block  Grant 
Program  for  Indian  Trft>es  and  Alaskan 
Native  vniages 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
AcnoM:  Notice  of  Application  Deadline 
for  Funds  under  the  CDBG  Program  for 
Indian  Tribes  and  Alaskan  Native 
Villages  for  Fiscal  Year  198a 

summary:  This  Notice  sets  the  deadline 
dates  for  filing  applications  for  funds 
under  die  Community  Development 
Block  Grant  Program  for  Indian  Tribes 
and  Alaskan  Native  Villages  for  Fiscal 
Year  1988.  Applications  are  required  in 
order  to  provide  HUD  with  the 
information  necessary  to  rate  the 
proposed  project(s)  and  to  assure  HUD 
that  the  necessary  citizen  participation 
has  taken  place. 

FOR  RIRTHER  INFORMATION  CONTACT 
Mr.  Leroy  P.  Gonnella,  Office  of  Program 
Policy  Development,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington,  DC  20410,  (202)  755-6092. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  This 

Notice  sets  the  deadline  dates  for 
submitting  applications  for  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  i^laskan 
Native  Villages.  HUD  will  use  the 
information  furnished  in  these 
applications  to  rate  the  proposed 
project(s)  and  to  assure  the  Department 
that  there  has  been  the  necessary  citizen 
participation.  These  dates  apply  only  to 


applications  submitted  by  fatdiaa  Tribes 
ani  Alaekan  Native  Villages  for  Fiscal 
Yearig8& 

The  field  responsibility  for  the 
administration  of  the  program  is  divided 
among  the  following  offices:  Region  V 
Office  of  Indian  Prt^rams  (DIP)  in 
Chicago,  responsible  for  all  HUD  Indian 
program  activities  within  Regions  l-V, 
phis  the  State  of  Iowa;  Oklahoma  City 
Office,  responsible  for  ail  HUD  Indian 
program  activities  in  the  State  of    . 
Arkansas,  Texas,  Oklahoma,  Kansas, 
Louisiana,  and  Missouri:  Region  Vm 
OIP  in  Denver,  responsible  for  all  HUD 
Indian  program  activities  in  Region  VIII. 
plus  the  State  of  Nebraska:  Region  DC 
OIP  in  Phoenix,  responsible  for  all  HUD 
Indian  program  activities  in  Region  IX. 
plus  the  State  of  New  Mexico:  Region  X 
OIP  in  Seattle,  responsible  for  all  HUD 
Indian  program  activities  in  Region  X. 
with  the  exception  of  the  State  of 
Alaska:  and  the  Anchorage  Office, 
responsible  for  all  HUD  Indian  and 
Alaskan  Native  program  activities  in  the 
State  of  Alaska. 

Applications  will  be  accepted  by  HUD 
as  of  the  publication  date  of  this  Notice. 

Final  Dates  for  Submission  of 
Appucations 


OWCM 

Appkcakow  nnust 
tWMbmilMno 

IMar«w«> 

RBflioo  V  DIP 

JtfL  24   1986 

Oklahoma  Ctl|r  nitoB 

F«b  28,  1986 
Feb.  14  1986. 

Ration  vm  OIP 

ReaonlX-OIP 

F«b   18.  1966. 
Dec  20  1966. 

Regwn  X.  OIP 

Anctionpa  Olica 

'Applicalione  musk  be  recsfved  or  postmntiad  no  later 
than  the  dais  ipaciied  above  AppiorSons  received  or 
poaOMrfcad  Mar  »m  daadhne  Mi  not  be  oonadered. 


Tribes  and  Villages  submitting 
applications  for  this  program  must  do  so 
on  HUD  forms  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
Control  Number  2506-0043.  These  forms 
request  information  which  assures  HUD 
that  the  necessary  citizen  participation 
has  taken  place.  Forms  will  be  provided 
by  the  appropriate  HUD  Field  Offices. 

Authority:  Sea  107.  Housing  and 
Conununity  Development  Act  of  1074  (42 
U.S.C.  5307);  Sea  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  November  7, 1985. 
Alfred  C.  Moran, 

Assistant  Secretary  for  Community  Planning 

and  Development 

(PR  Doc.  85-27605  Filed  11-19-85:  8:45  am] 
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(Ooekel  Na  W-S6-1S66] 

Sulxnisskm  of  Proposed  Information 
CoHectionstoOMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SuaniARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Depa^ent  ig 
soliciting  public  comments  on  the 
subject  proposals. 


:  interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman.  OMB  Desk  Officer, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTNBt  WTORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street  SW.. 
Washington.  DC  20410,  telephone  (202) 
755-8050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  nomber, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal  (6)  an 
estimate  of  the  total  number  of  hours 
-  needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirements  are  described  as  foUows: 


47850 
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Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Mortgage's  One-Time  MIP 

Transmittal 
Office:  Administration 
Form  Number  HlID-27001 
Frequency  of  submission:  On  Occasion 
Affected  public:  Businesses  or  Other 

For-Profit 
Estimated  burden  hours:  34,000 
Status:  Reinstatement 
Contact:  John  A.  Chin.  HUD  (202)  755- 

1857.  Robert  Fishman.  OMB  (202)  395- 


Autbority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  November  4, 1965. 

Proposal:  Consumer  Complaint  Form 

Office:  Housing 

Form  number  HUD-1676 

Frequency  of  Submission:  On  Occasion 

Affected  public:  Individual  or 
Households,  Businesses  or  Other  For- 
Profit.  and  Small  Businesses  or 
Organizations 

Estimated  burden  hours:  250 

Status:  New 

Contact:  Roger  G.  Henderson,  HUD, 
(202)  755-0502.  Robert  Fishman,  OMB, 
(202)  3^-6880 
Authority:  Sec.  3507  of  the  Paperwork 

Reduction  Act.  44  U.S.C.  3507;  Sec  7(d)  of  the 

Department  of  Housing  and  Urban 

Development  Act.  42  U.S.a  3535(d). 
Dated:  October  28, 1085. 

Dennis  F.  G«er. 

Director,  Office  of  Infonnation  Policies  and 

Systems. 

(FR  Doc.  85-27672  Filed  ll-l»-85: 8:45  am| 

■LUNG  CODE  431»«t-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

EAA-M49-B2] 

Alaska  Nativa  Claims  Selection; 
Leisnoi,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA).  43  U.S.C.  1601. 1613(a), 
will  be  issued  to  Leisnoi.  Inc.  for  687.92 
acres.  The  lands  involved  aie  in  the 
vicinity  of  Woody  Island,  Alaska. 

U.S.  Survey  No.  2539.  Alaska,  lot  9.  situated 
at  the  head  of  Womens  Bay  on  Kodiak  Island. 
Containing  687.92  acres.  . 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 


consecutive  weeks,  in  the  Kodiak  Daily 
Mirror.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street,  Box  13,  Anchorage,  Alaska 
99513.  ((907)  2n-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  December  20, 
1985,  to  ffle  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  vyith  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ruth  Stockie. 

Section  Chief.  Branch  of  ANCSA 
Adjudication. 
[FR  Doc.  85-27643  Filed  11-19-84;  8:45  am] 
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[F-14952-A1 

Alaska  Nativa  Claims  Setection; 
UnalaMaet  Native  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA),  43  U.S.C.  1601, 1613(a), 
will  be  issued  to  Unalakleet  Native 
Corporation  for  approximately  1.62 
acres.  The  lands  involved  are  in  Sec.  3, 
T.  19  S.,  R.  11  W..  Kateel  River  Meridian. 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Bureau  of  Land 
Management  Alaska  State  Office.  701  C 
Street,  Box  13,  Anchorage,  Alaska  99513. 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
whicli  is  adversely  affected- by  the 
decision  shall  have  until  December  20, 
1985,  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 


shall  be  deemed  to  have  waived  their 

rights. 

|oa  J.  Labay. 

Section  Chief  Branch  of  ANCSA 

Adjudication. 

(FR  Doc.  85-27644  Piled  11-19-85;  8:45  am) 

BIUJNO  COOE  4)tO-JA-M 


National  Park  Service 

Addition  of  Lands  at  Redwood 
National  Park 

AQENCV:  National  Park  Service,  Interior. 
action:  Addition  of  lands. 

summary:  Section  2  of  Pub.  L  90-645, 
enacted  October  2, 1968,  which 
established  Redwood  National  Park, 
allowed  the  Secretary  of  the  Interior  to 
modify  the  boundaries  of  the  park  by 
".  .  .  giving  notice  of  any  changes 
involved  therein  by  publication  of  a 
revised  drawing  or  boundary  description 
in  the  Federal  Register  and  by  filing  said 
revision  with  the  officers  with  whom  the 
original  maps  were  filed  .  .  ." 

The  following  described  public  lands 
ere  adjacent  to  the  park,  end  the 
boundaries  are  hereby  modified  to 
include  them  in  Redwood  National  Park: 

Humboldt  Meridian,  California 

T.12N..  R.  2  E., 

Sea3?:- 

Sea  36;  lots  2, 3, 4,  and  5; 

Sec.  39:  lots  5. 

The  area  described  aggregates  122.34  acres. 

Inquiries  concerning  the  area  within 
the  Redwood  National  Park,  as  shown 
on  the  map  entitled  "Additional  Lands. 
Redwood  National  Park,  California"  . 
numbered  167'-80005-D  and  dated 
March  1978,  shall  be  directed  to  the 
Director,  National  Park  Service,  U.S. 
Department  of  the  Interior,  Washington. 
DC  20240,  or  to  the  Regional  Director, 
Western  Regional  Office,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
450  Golden  Gate  Avenue,  P.O.  Box 
36063,  San  Francisco,  California  94102. 
Stanley  T.  Albright. 
Acting  Director,  National  Park  Service. 
|FR  Doc.  85-27684  Piled  11-19-85;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  731-TA-257  (Final)] 

CartK>n  Steel  Wire  Rod  From  Portugal 

agency:  International  Trade 
Conunission. 

ACnoN:  Termination  of  investigation. 
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:  On  October  25. 1985.  the 
CommisBion  received  a  letter  from 
counsel  on  behalf  of  Atlantic  Steel  Co.. 
Continental  Steel  Corp..  Geoi:getown 
Steel  Corp..  North  Star  Steel  Texas,  Inc., 
and  Raritan  River  Steel  Co.,  the 
petitioners  in  investigation  No.  731-TA- 
257  (Pinal),  withdrawing  their  petition. 
Accordingly,  pursuant  to  S  207.40(a)  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.40(a)),  the 
antidumping  investigation  concerning 
carbon  steel  wire  rod  from  Portugal  is 
terminated. 

EFFlcnvi  DATt  November  7, 1985. 
Foil  FURTHER  MFORNUTION  CONTACT: 
Rebecca  Woodings  (202-523-0282), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Authority:  This  investigation  is  being 
terminated  under  authority  of  the  Tariff  Act 
of  1930.  title  VU.  This  notice  is  published 
pursuant  to  §  207.40  of  the  Conunission's 
rules  (19  CFR  207.40). 

Issued:  November  14. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretory. 
(FR  Doa  85-27720  Filed  11-19-85:  8:45  am] 

BtUMQ  aXK  7020-02-11 


(Investigations  Nos.  731-TA-292  ttirough 
296  (Pr*liminary)] 

Certain  Welded  Cart>on  Steel  Pipes 
and  Tubes  From  the  People's  Republic 
of  China,  the  Philippines,  and 
Singapore 

agency:  International  Trade 

Commission. 

ACTION:  Institution  of  preliminary 

antidumping  investigations  and 

scheduling  of  a  conference  to  be  held  in 

connection  with  the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-292  through  296  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  estabhshment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  the  following  welded  carbon 
steel  pipes  and  tubes  which  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value: 


Stsndard  pipes  and  tubes  *  from  the 
People's  Repubhc  of  China,  the 
Riilippmes.  and  Singapore 
(investigations  Nos.  731-TA-292 
through  294  (Preliminary)) 
Heavy-walled  rectangular  pipes  and 
tubes  *  from  Singapore  (investigation 
No.  731-TA-295  (Preliminary)) 
Light-walled  rectangular  pipes  and 
tubes  '  fronv  Singapore  (investigation 
No.  731-TA-296  (Preliminary)) 
As  provided  in  section  733(a).  the 
Conunission  must  complete  preliminary 
antidumping  investigations  in  45  days. 
or  in  this  case  by  December  30, 1985.  For 
further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207).  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 
EFFECTWE  DATE:  November  13, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Abigail  Eltzroth  (202-523-0289).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPI^MENTARY  INFORMATION: 

Background.  These  investigations  are 
being  instituted  in  response  to  petitions 
filed  on  November  13. 1985  by  counsel 
for  the  Committee  on  Pipe  and  Tube 
Imports.  w 

Participation  in  the  investigations. 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 


'  For  purposes  of  these  investigations,  the  term 
"standard  pipes  and  tubes"  covers  welded  carbon 
8t«el  pipes  apd  tubes  of  circular  cross  section.  0J7S 
inch  or  more  but  not  over  16  inches  in  outside 
diameter,  provided  for  in  items  610.3231.  610.3234. 
610.3241.  610.3242.  610.3243.  610.3252.  610.3254, 
610.3256,  610.3258.  and  6ia4e2S  of  the  Tariff 
Schedules  of  the  United  States  (Annotated) 
(TSUSA) 

*  For  purposes  of  this  investigation,  the  term 
"heavy-walled  rectangular  pipes  and  tubes"  covers 
welded  cartran  steel  pipes  and  tubes  of  rectangular 
(including  square)  cross  section,  having  a  wall 
thickness  not  less  than  0.156  inch,  provided  for  in 
item  610.3955  of  the  TSUSA. 

»  For  purposes  of  this  investigation,  the  term 
"light-walled  rectangular  pipes  and  tubes"  covers 
welded  carbon  steel  pipes  and  tubes  of  rectangular 
(including  square)  cross  section,  having  a  wall 
thickness  less  than  0.156  inch,  provided  for  in  item 
610.4928  of  the  7Si/S>t. 


referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list.  Pursuant  to  $201. 11(d)  of 
the  Commission's  rules  (19 'CFR 
201.11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  5201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  an 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Conference.  The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  these  investigations  for  9:30  a.m.  on 
December  6. 1985  at  the  U.S. 
International  Trade  Commission 
Building.  701  E  Street  NW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Abigail 
Eltzroth  (202-523-0289)  not  later  than 
December  4. 1985  to  arrange  for  their 
appearance.  Parties  in  support  of  the  - 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  impostition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
December  10. 1985  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  investigations,  as  provided  in 
§207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
commission  in  accordance  with  §201.8 
of  the  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15)  in  the 
Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must . 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §201.6  of  the 
Commission's  rules  (19  CFR  201.6). 


BEST  COPY  AVAILABLE 
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AiilliM>ii:  Thete  iBve1ig«ti<Mi  «re  baag 
Gonikicted  «nder  authority  «f  llie  Tariff  Act  of 
193a  title  VIJ.  This  notice  is  p»hLichi^ 
pursuant  to  $207.12  of  the  Cominisstoo's  niles 
(19  CFR  207.12). 

Issued:  Newember  15. 1985. 

By  order  of  the  Commission. 
Kemelb  R.  Masoa. 
Secretary. 
jFR  Doc  S5-277ZZ  Fifed  tl-19-«S:  t>45  ami 


[tnvCTtlgaUon  Na  731-TA-2tt 
)1 

EFwaUe  ProgrMnmaMe  Read  Only 
i  From  Japan 


Detenniaadoa 

On  the  basis  of  the  record  '  deveiopecl 
in  tiw  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  lfi73b(a)).  that  there  is  a 
reasonable  indicatioa  that  an  iixiustry  in 
the  United  States  is  materially  iafured  or 
threatened  with  noaterial  injury  *  by 
reason  of  imports  from  Japan  of  erasable 
programmable  read  only  memories 
(EPROM's),  provided  for  ia  item  687.74 
of  the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be  sold  in 
the  United  States  at  1^  than  fair  value 
(LTFV). 

Backgnwd 

On  September  30, 1985,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Intel  Corp., 
Santa  Clara,  CA;  Advanced  Micro 
Devices,  Inc.,  Sunnyvale,  CA;  and 
National  Semiconductor  Corp..  Santa 
Clara.  CA,  alleging  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  EPROM's 
from  }apan.  Accordingly,  effective 
September  30, 1965.  the  Commission 
instituted  preliminary  antidumping 
investigation  No.  731-TA-288 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
postmg  copies  of  the  notice  in  the  Office 
of  the  Secretary,  VS.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Repitar  of  October  9, 1985  (50 


'  TV  reoord  n  defined  m  f  207.2(i)  of  the 
Commission's  Rules  of  Practloe  and  Procedure  (19 
CFR207.2(iH. 

*  Vice  Chainnaa  Liebeler  and  ComoHMianer 
Seeley  [.odiwick  delenniae  that  there  is  a  reasoaable 
indication  thai  an  industry  in  the  United  States  is 
maleriaily  iniHred  by  reason  of  aHegedly  less  than 
fair  value  fn^orli  of  EFItOM's  from  )apan. 


FR  41230).  The  conference  was  heM  in 
Washingloii,  DC  on  October  21, 1985. 
and  all  persons  «^  reqoested  the 
opportwirity  were  permitted  to  appear  in 
person  or  by  coonsel. 

llie  Commission  transmitted  its 
determmation  in  this  investigation  to  the 
Secretary  of  Commerce  on  November  14, 
1985.  The  views  of  the  Commission  are 
contatDed  in  USITC  Publication  177B 
(November  t9S5),  entitled  Trasable 
Progrmnsrabie  Read  Only  Memories 
fnm  Japan:  Determination  of  the 
Conunission  in  Investigation  No.  731- 
TA-288  (PreHminary)  Under  tiie  Tariff 
Act  of  1930.  Toge^  With  the 
Mannation  Obtained  in  the 
Investigation." 

Issued:  Noveinber  15, 1985. 
By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-27721  Filed  11-19-85;  8:45  am] 

MUmC  CODE  7020-C2-« 


MnveaOgation  Na  731-TA-aB7 

(Preliminary)] 

In-Shell  Pista<^io  Nuts  From  Iran 
Determination 

On  the  basis  of  the  record*  developed 
in  investigation  No.  731-TA-287 
(Preliminary),  the  Comonission 
determines,  pursuant  to  section  733b(a) 
of  fte  Tariff  Act  of  1930  (19  U.S.C. 
1673(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  tfie  United 
States  is  threatened  with  material  injury 
by  reason  trf  imports  fitmi  Iran  of  in- 
shefl  pistachio  nuts,  provided  for  in  item 
145.26  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  September  26, 1985.  petitions  were 
filed  with  the  United  States 
International  Trade  Commission  and  the 
U.S.  Department  of  Commerce  by 
counsel  for  the  California  Pistachio 
Commission,  Blackwell  Land  Co., 
California  Pistachio  Orchards,  Keenan 
Farms  Ino,  Kem  Pistachio  Hulling  & 
Drying  Co-Op,  Los  Ranches  de  Poco 
Pedro,  Pistadiio  Producers  of  California, 
and  T.M.  Duthe  Nut  Co.,  Inc.  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  mjury  by  reason  of  imports 
from  Iran  of  in-shell  pistachio  nuts 
which  are  alleged  to  be  sold  in  the 
United  States  at  LTFV.  Accordingly 


'  The  record  is  defined  in  {  207.2(i)  of  the 
Comininiofi'g  Rules  <rf  Practice  and  Procedure  (19 
CFR  207.2(i)). 


effective  September  26. 1985.  the 
Commission  instituted  preliminary 
antidumping  investigation  No.  731-TA- 
287  (Preliminary).         '    .'• 

Notice  of  the  institation  of  the 
Coouniaaion's  investigation  was  given     ' 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary.  U.S. 
Intemational  Trade  Conunissioo, 
Washington.  DC.  and  by  jmblisfaing  the 
notice  in  the  FeJarai  Bogialar  of  October 
3. 1985  (50  F«  40480).  The  Coounission 
held  a  public  conference  in  Washington, 
DC,  on  October  18. 1985.  All  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Coaunissioo  traosniitteed  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  Novembra- 12, 
1985.  The  views  of  the  Commission  are 
contained  in  USTTC  Publication  1777 
(November  1985).  entitled  "In-Shell 
Pistachio  Nuts  from  Iran:  Determination 
of  the  Commission  in  Investigation  No. 
731-TA-287  (Preliminary)  under  the 
Tariff  Act  fd  193a  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  November  13. 1985. 

By  order  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-27723  Filed  11-1»4S;  tMS  am] 

BIUJNGCOOE  7020-02-a 


(Investigation  No.  337-TA-218] 

Certain  Automallc  Bowfing  MacMna 
Printed  Chrolt  Control  Boards 
Termination  of  Investigation 

agency:  U.S.  Intemational  Trade 
Commission. 

action:  Termination  of  respondent 
Richard  ).  Lynch  Company.  Inc.  based 
on  settlement  agreement;  teimination  of 
investigation. 

SUMMARY:  The  Commission  has 
terminated  respondent  Richard  J.  Lynch 
Company,  Inc.  (Lynch)  based  upon  its 
settlement  agreement  with  complainant 
James  C.  Hudson  d/b/a/  Omega-Tek 
(Hudson),  not  upon  Hudson's 
withdrawal  of  his  complaint.  The 
termination  of  Lynch  terminates  the 
investigation. 

FOR  FURTMER  tHFORMATUlM  CONTACT. 

Kristian  E.  Anderson.  Esq,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  Washington.  D.C. 
20436,  Telephone  202-523-0074. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  August  12. 1985.  the  presiding 
administrative  law  judge  (ALJ)  granted 
the  motion  of  complainant  Hudson  to 
withdraw  his  complaint  based  upon 
Hudson's  settlement  agreement  with 
respondent  Lynch.  The  ALJ  issued  an 
initial  determination  (ID)  terminating  the 
entire  investigation.  On  September  11. 
1985,  the  Commission  decided  to  review 
that  ID  with  respect  to  the  termination 
of  the  investigation  and  the  termination 
of  respondent  Lynch  on  the  basis  of  the 
withdrawal  of  his  complaint,  and 
requested  comments  concerning  Lynch's 
termination  in  light  of  the  settlement 
agreement  and  in  light  of  Commission 
rule  210.51(b)  (19  CFR  210.51(b)).  50  FR 
37918.  The  Commission  also  decided  not 
to  review  the  termination  of  the  only 
other  respondent.  United  Bowling 
Mechanics.  50  FR  38904. 

The  Commission  received  comments 
from  complainant  Hudson,  respondent 
Lynch,  and  the  Commission 
investigative  attorney  (lA).  Following 
the  Commission's  receipt  of  these 
comments,  the  lA  moved  to  have  the 
investigation  remanded  to  the  ALJ  in 
light  of  those  comments.  On  October  16. 
1985,  following  the  lA's  motion, 
complainant  Hudson  and  respondent 
Lynch  filed  a  joint  stipulation.  In  the 
stipulation  the  parties  reaffirmed  the 
existence  of  a  settlement  agreement 
They  also  requested  that  the 
Commission  terminate  the  investigation, 
and  allow  the  documents  they  recently 
submitted  to  be  withdrawn  and 
expunged  from  the  Commission's 
records. 

Statutory  Authority 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
rules  210.51  and  210.56  (19  CFR  210.51 
and  210.56). 

Public  Inspection 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
documents  filed  in  connection  wth  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington,  DC  20436,  telephone  202- 
523-0161.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

By  order  of  the  Commission. 


Issued:  November  8. 1985. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  8&-27715  Filed  11-1&-86;  8:45  am| 

BHXINGCOOE  7»20-02-M 

(Investigation  No.  337-TA-217] 

Certain  Expansion  Tanks;  Initial 
DeterminatkMi  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

agency: U.S.  IntemationalTrade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  oflicer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Vent-Rite  Valve  Corp..  Emerson-Swan. 
Inc.,  Flamco  bv.  and  Intematio-MuUer 
NV. 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  intitial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  November  8. 1985. 

Copies  of  the  intial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  D.C.  20436, 
telephone  202-523-0161.  Hearing 
impaired  indi\iduals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  701  E 
Street.  NW..  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.-Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 


treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  November  12. 1965. 
Kenneth  R.  Mason. 
Secrelary. 

(FR  Doc.  85-27716  Filed  11-19-85:  8:45  am] 
BiujNOcooE  Tten-n-u 


[Investigation  No.  337-TA-2321 

Certain  Glass  Firescreens  for 
Hreplaces;  InvestigatkHi 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  11. 1985.  under  section  337  of 
die  Tariff  Act  of  1930  (19  U.S.C.  1337).  on 
behalf  of  Cumberland  Valley  Metals. 
Inc..  4535  Harding  Road.  Suite  200. 
Nashville,  Tennessee  37205,  and  Niles 
Mfg.  &  Finishing.  Inc..  465  Walnut  Street, 
Niles,  Ohio  44446.  A  supplement  to  the 
complaint  was  filed  on  October  28, 1985. 
The  complaint  as  supplemented  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  into  the 
United  States  of  certain  glass 
firescreens  for  fireplaces,  or  in  their 
sale,  by  reason  of  alleged  infringement 
of  the  claim  of  U.S.  Letters  Patent  Des. 
266,643.  The  complaint  further  alleges 
that  the  effect  or  tendency  of  the  unfair 
methods  of  competition  and  unfair  acts 
is  to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The  complainants  request  the 
Commission  to  institute  an  investigation 
and,  after  a  full  investigation,  to  issue  a 
permanent  exclusion  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  L  Kaplan,  Esq.,  or  Deborah  S. 
Strauss,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-1088 
and  202-523-1233.  respectively. 
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SUPM£lKMTMiy  mfommtion: 
Authority 

The  a«t)ranty  for  instittrtion  of  ftis 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  {  210.12 
of  tlw  Comnrission'fi  Rule«  of  Practice 
and  Procedure  (19  C.F.R.  210.12). 

Scope  of  Investigation 

HaviAg  cojuidered  tke  complaifU,  the 
U.S.  Interna tianal  Trade  Commission,  on 
November  8, 1985,  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  *e  Tariff  Act  of  1930,  an 
investigation  be  iDstitoted  to  detemmie 
whether  there  is  a  violatioa  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  into  the  United 
States  of  certain  glass  Rrescreens  for 
fireplaces,  or  in  their  sale,  by  reason  of 

alleged  infrir^pmpnt  of  the  f.laim  of  U^ 

Letters  Patent  Des.  286,643.  the  effect  or 
tendency  at  wiiick  is  to  destroy  or 
substantially  injure  an  industry, 
e^iciently  and  aooaaoaicaiiy  operated, 
in  the  United  State*; 

(2)  For  the  purpose  of  the  investigation 
so  instituXed,  the  fbUowing  are  hereby 
named  as  parties  upon  which  this  ootice 
of  investigation  shall  be  served: 

(a)  The  complainants  are: 
Cumberland  Valley  Metals,  Inc.  4535 

Harding  Road  Suite  200  Nashville, 
Temrewee  37205 
Niles  Mfg.  ft  Hrmhing,  Inc.  465 
Walnut  Street  Niles,  Oltio  44446 

(b)  The  respondenta  are  ^  following 

oonpaoies,  alleged  to  be  in 

vv^tion  of  section  337,  and  are  Hie 

parties  upon  mkkt  the  complaiflt  is 

to  be  served: 
CMhrer-MacLeod  Ltd.  155  Edwatd 

Street  Graveahurst  Ontaria 

Caiiada  LOC  IGO 
Tlwnaas  iadwtstites.  lac.  207  East 

Broad%iwy  LottisviUe.  Kentucky 

40202 

(c)  Gary  L  Kaplan.  Esq.,  aad  Deborah  S. 

Strauss.  Esq^  Office  of  Unfair 
Import  Investigations,  U.S. 
faitematiQBal  Trade  Coramissioa. 
701  E  Street  NW..  Room  12B, 
Washington,  O.C.  20436,  shaU  be  the 
Commission  investigative  attorneys, 
party  to  this  investigation;  and 

(3)  For  the  investigatioc  so  instituted. 
Janet  D.  Saxoo.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  21021  of  the  Comassion's  Roles  at 
Practice  and  Prooednre  (WCfH  2M.21). 
Pursuant  to  H  201.16(d)  and  210.21(a)  of 
the  niies  (19  CFR  210.16Cd]  and 
210.21(a)|.  such  responses  will  be 
considered  by  tlw  Ceraraiasian  if 


received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  onless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notioe  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  oonlest  tfte 
allegations  of  the  complaint  and  this 
notice,  and  to  au^iorize  the 
administrative  law  fudge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  fmti  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  intaimation  contained 
^rein,  is  avaQable  for  inspection 
daring  official  business  hoars  (8:45  a.m. 
to  515  p.m.]  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  701  E  Street  NW..  Room 
156.  Washington,  D.C.  20436,  telephone 
202-523-0471.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDO 
terminal  on  202-724-0002. 

By  order  of  the  CaaHnission. 
Issued:  NovtfHb«r  13, 1S8S. 

Secretary. 

P=R  Doc.  1^-27717  Med  11-l»-e5;  •:45  am] 
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[InvaaMgsMoa  HaSST-TA-aSSI 

Certito  Pltamiaceutical  Closures; 
liwcsQgalim 

AeENCV:  tJ.S  intCTBational  Trade 
Commission. 

ACnON:  fnstitation  of  investigation 
pursuant  to  70  U.S.C.  1337. 


Summnv:  Notioe  is  faefeby  ^oi  that  a 
complaint  was  fiied  witb  the  U.S. 
International  Trade  C(NBBission  on 
October  It,  19^  wader  sectioa  337  a€ 
the  Tariff  Act  of  1930  (19  U.S.C.  137),  on 
behalf  of  The  West  Company,  Inc.,  West 
Bridge  Street,  Phoenixville, 
Pennsyhrania  ^460.  ^ipptements  to  the 
complaint  were  filed  on  October  29.  and 
November  1, 1985.  Hie  complaint  as 
supplemented  alleges  onfair  methods  of 
competition  and  an£air  acts  in  the 
importation  of  certain  pharmaceutical 
closures  into  tiie  United  States,  or  in 
tkeir  sale,  by  reason  of  alleged:  (1) 
Infrmgemenl  of  US.  Trademark 
Registration  No.  rKm,t06  for  PUP  OFF; 
and  t2)  £alse  designation  of  soorce  in 
violation  of  section  43(a)  of  the  Lanham 
Act  The  complaint  further  alleges  that 


the  effect  or  tendency  of  the  unfair 
methods  of  competition  and  wifen-  acts 
is  to  destroy  or  substantiaUy  iniare  an 
industry,  efficiently  aad  ea>noniioaUy 
operated,  in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  mvestigation 
and.  after  a  full  inveetigation,  iasue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

FOR  FURTHBI  IMRMMIATtON  CtMnMCY: 

Steven  H.  Schwartz,  Esq.,  or  Gary 
Rinkerman.  Esq.,  Office  of  Uaiair  Import 
Investigations,  UJS.  Intematioaal  Trade 
Commission,  telephone  202-623-4877 
and  202-523-1273,  respectively. 

SUPPLEMENTASV  tHFOMNMTIOM: 

Audiority 

The  authority  for  instituBoa  af  tkis 
investigation  is  contained  in  sectioB  337 
of  the  Tariff  Act  of  1930  aad  in  j  210.12 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  210.12). 

Scope  of  Investigatian 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Cuutinisfioii.  on 
November  8, 1985.  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  «jf  1930.  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawfid  importation  of  certain 
phMmaceutical  fdosures  into  tiie  United 
States,  or  in  Iheir  sale,  by  reason  of 
alleged  (1)  infringement  of  US. 
I^adeasaiii  Seeisteatian  No.  1.100,106  (or 
FUP  OfF;  aad  (2)  False  Tepi«sentati.in. 
the  effect  or  tendency  of  which  is  to 
destroy  or  sobstantiaUy  ifqare  an 
industry,  efficiently  and  economicaiiy 
operated,  in  the  United  States; 

(2)  For  the  purpose  of  the  investigation 
so  institnted,  the  following  btb  hereby 
named  as  parties  upon  which  this  notice  ' 
of  invesligation  shall  be  served: 

(a)TTie  complainant  is — 

The  West  Company.  Inc.  West  Bridge 

Street,  PhonenixviOe,  Pennsylvania 

19460 
(b)  The  respondeats  are  the  foUewing 

coBipaairs.  allied  to  be  in 

violation  of  section  337,  aad  are  the 

parties  upon  which  the  complaint  is 

to  be  served: 
Franz  Pohl  Metail-und 

Kunststoffwarenfabrik  GmbH, 

Hertzstr.  12.  Postfach  211038,  I>- 

7500  KaiJsruhe  21.  Federal  Republic 

of  Germany 
Bridana  ApS.  Kobenhavnsvej.  DK- 

4600  Koge.  Deoaoark 
Tompkins  Seals,  Inc.,  550  Township 

Line  Road,  Blue  Bell.  Pennsylvania 

19422 
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Tompkins  Rubber  Co.,  550  Township 
Lin«  Road,  Blue  Bell,  Pennsylvania 
19422 
(c)  Steven  H.  Schwartz.  Esq.,  and  Gary 
Rinkerman,  Esq.,  Officer  of  Unfair 
Import  Investigations.  U.S. 
International  Trade  Commission, 
701  E.  Street,  NW.,  Room  124  and 
Room  128,  respectively, 
Washington,  D.C  20436,  shall  be  the 
Commission  investigative  attorneys. 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  Intenrational  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
§  210.21).  Pursuant  to  8  201.16(d)  and 
210.21(a)  of  the  rules  (19  CFR  201.16(d) 
and  210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  Hie  a  timely 
respoBte  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  701  E  Street,  NW..  Room 
156,  Washington,  D.C.  20436,  telephone 
202-52^-0471.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission. 

Issued:  November  13, 1965. 
KoBDetli  R.  Mason, 
Secretary. 

[FR  Ooc.  86-27718  Piled  ll-l»-«5: 8:46  am] 
BituiMoooE  Ten  nm 


[Investigation  Na  3S7-TA-191 1 

Certain  Stretch  Wrapping  Apparatus 
and  CiMipoiMnts  Tharaof;  OacWon 
Rejacling  Raapondenta'  Motion  for 
Modification  of  Consont  Order 

agency:  U.S.  bitemational  Trade 
Commission. 

ACTION:  Rejection  of  respondents' 
motion  for  modification  of  consent 
order. 

SUMMARY:  The  Commission  has  rejected 
the  motion  of  respondoits  Muller 
Manufacturing,  Ltd.,  and  Muller 
Packaging  Systems,  Inc.,  for 
modification  of  the  consent  order  issued 
in  connection  with  final  disposition  of 
the  above-captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Kingery.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202p^23-163a 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INfORMATION:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337),  the  Commission  rule  211.57 
(19  CFR  211.57). 

Respondents  filed  a  motion  for 
modification  of  consent  order  on  August 
18, 1985.  Respondents  requested  an 
extension  of  the  date  for  their 
compliance  with  the  consent  order  to  10 
days  after  the  final  nonappealable 
disposition  of  their  motion  for  summary 
judgment  filed  in  a  declaratory  judgment 
action  in  the  U.S.  District  Court  for  the 
Northern  District  of  New  York.  The 
District  Court  case  concerns  the  same 
patent  as  the  one  at  issue  in  the 
Commission's  section  337  investigation. 
The  changed  conditions  of  fact  or  law 
alleged  by  respondents  in  their  motion 
for  modification  of  consent  order  are 
based  on  information  learned  pursuant 
to  discovery  in  the  District  Court  case. 
Complainant  and  the  Commission's 
investigative  attorney  filed  responses 
urging  rejection  of  respondents'  motion. 
Respondents  filed  a  reply  to  these 
responses. 

Copies  of  all  nonconfidential 
documents  filed  in  the  investigation  and 
with  respect  to  the  motion  for 
modification  of  consent  order  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Conunission,  701  E 
Street,  NW,  Washington.  DC  20436, 


telephone  202-523-0161. 
By  order  of  the  Commission. 
Issued:  November  8. 1985. 

Kenneth  R.  Maioa, 

Secretary. 

[FR  Dog.  86-27719  Filed  11-19-85;  8:45  am| 

MLUNQ  COK  70M-M-M 


LEGAL  SERVICES  CORPORATION 

Request  for  Conunents  on  a  Grant 
Award  i^r  tlw  Legal  Services 
Corporation  to  tlie  Oraite  University 
Schoofof Law 

AGENCY:  Legal  Services  Corporation. 

action:  The  Legal  Services  Corporation 
(LSC)  announces  that  it  is  awarding  a 
grant  of  $4,000,000  to  Drake  University 
School  of  Law.  This  grant  is  being 
awarded  pursuant  to  Pub  L.  99-88. 
which  provides  such  funds  for  the 
establishment  of  a  proverty  law  center 
at  the  Drake  University  School  of  Law. 

date:  All  comments  and 
recommendations  must  be  received  by 
the  Office  of  Field  Services  within  thirty 
(30)  calendar  days  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Legal  Services  Corporation,  Charles  T. 
Moses,  Delivery  Research  Coordinator. 
Office  of  Field  Services,  PDSS,  400 
Virginia  Avenue,  SW.,  Washington,  DC 
20024-2751.  (202)  863-1837. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  grant  is  to  fund  a  poverty 
law  center  at  the  Drake  University 
School  of  Law  in  Des  Moines,  Iowa, 
which  will  provide  a  legal  clinic  to 
supplement  the  civil  legal  services  of 
Legal  Services  Corporation  grantees. 
Further,  the  Law  Center  wil  conduct 
continuing  legal  education  courses  and 
seminars  to  encourage  and  prepare 
practicing  attorneys  for  pro  bono 
services.  Under  the  clinical  program,  no 
recipient  shall  receive  legal  services 
who  would  be  disqualified  by  law  or 
regulation  from  receiving  such  services 
fit}m  a  Legal  Services  Corporation 
grantee. 

Interested  persons  are  invited  to 
submit  written  comments  and/or 
recommendations  concering  this  grant 
action  to  Charles  T.  Moses. 
lamas  H.  Wenlzel, 
President 

[FR  Doc.  85-27709  Filed  11-19-85: 8:45  amj 
BtLLNM  CODE  •e»-^9^i 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I  None*  85-71] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  th^ 
NASA  Advisory  Council  (NAC) 
Informal  Earth  System  Sciences 
Committee  (ESSC). 

DATE  ANO  time:  December  12, 1985, 1:30 
p.m.  to  5:30  p.m..  December  13. 1985,  a-30 
a.m.  to  5:30  p.m. 

ADOflESS:  Sheraton  Palace  Hotel.  639 
Maiiiet  Street,  Regency  Room.  San 
Francisco,  California,  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ray  J.  Arnold.  Code  EE.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202J  453-1707. 

SUPPLEMENTARY  INFORMATION:  The 
NASA  Advisory  Council,  Informal  Earth 
Sciences  Committee  was  formed  in 
October,  1983.  to  provide  advice  and 
counsel  to  NASA  on  the  future  role, 
responsibilities,  and  implementation 
strategies  for  the  Earth  Science  and 
Applications  program.  This  committee  is 
chaired  by  Dr.  Francis  L  Bretherton  and 
has  a  total  of  17  members. 

Type  of  Meeting:  Open 

Agenda 

December  12. 1985 
1:30  p.m. — Review  the  detailed 

Scientific  Rationale  developed  in 

the  Overview  Document. 
5:30  p.m. — Adjourn. 
December  13, 1985 
8:30  a.m. — Review  the  detailed 

Scientific  Rationale  developed  in 

the  Overview  Document. 
1:00  p.m. — Planning  for  development 

of  the  Implementation  Rationale. 
5:30  p.m. — Adjourn. 

Dated:  November  13. 1985. 

Richard  L.  Daniels. 

Deputy  Director,  Logistics  Managment  and 
Information  Programs  Division,  Office  of 
Management. 

|FR  Doc.  85-27804  Filed  11-19-65:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekly  Notice;  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (Pub.  L)  97- 
415,  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  this 
regular  bi-weekly  notice.  Pub.  L  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act.  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  November  6. 1985  (50  FR 
46208).  through  November  8, 1985. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determined  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
invdve  a  sigraHcant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 


Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

By  December  20, 1985,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature-of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pects(s)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
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reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partfcipate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  bearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment.    " 

If  the  final  determination  is  that  the 
amendment  involves  a  signficant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportimity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  actioli  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docunaent  Room,  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 


inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Branch  Chief):  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed;  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  PubHc 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arkansas  Power  and  Light  Company, 
Docket  No.  50-368,  Arkansas  Nuclear 
One,  Unit  No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  January 
28, 1985:  and  August  30.  1965. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS) 
pertaining  to  the  sodium  hydroxide 
addition  system.  Specifically,  TS 
4.6.2.2.e,  which  requires  a  periodic  flow 
test  to  ensure  that  the  sodium  hydroxide 
addition  system  piping  is  free  of 
obstructions  and  capable  of  delivering 
the  required  flow  of  sodium  hydroxide 
solution,  would  be  revised.  Under  the 
proposed  TS,  the  testing  will  be 
performed  at  13  gpm.  The  current  TS 
requires  a  flow  test  at  14  gpm.  In 
addition,  the  wording  of  die  subject  TS 
would  be  revised  to  clarify  the  purpose 
of  the  required  surveillance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  design  of  the  sodium  hydroxide 
addition  systems  is  discussed  in  Section 
6.2  of  the  ANO-2  Final  Safety  Analysis 
Report  (FSAR).  There,  the  system  is 
specified  to  provide  sodium  hydroxide 


solution  to  the  containment  spray 
system  at  a  How  rale  of  13  gpm.  The 
design  of  the  system  including  the 
required  flow  rate  of  sodium  hydroxide 
solution  to  the  containment  spray 
systems  was  reviewed  and  -approved  by 
the  NRC  staff  in  its  Safety  Evaluation 
Report  (NUREG-0308)  of  November 
1977. 

The  licensee  states  in  its  application 
that  each  of  the  two  sodium  hydroxide 
addition  pumps  is  tested  and  required  to 
produce  a  flow  rate  of  13  gpm  during  a 
monthly  surveillance  test  in  accordance 
with  TS  4.0.5.  Therefore,  the  proposed 
change  would  make  the  system  flow  test 
requirement  of  TS  4.6.2.2.e  consistent 
with  the  sodium  hydroxide  addition 
pump  flow  rate  test  requirement  of  TS 
4.0.5  and  the  design  flow  requirements 
of  the  sodium  hydroxide  system  as 
described  in  the  ANO-2  FSAR. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (46  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include:  (i)  A  purely 
administrative  change  to  the  technical 
specifications;  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature."  The 
proposed  change  appears  to  be 
encompassed  by  this  example  in  that  it 
is  an  administrative  change  to  achieve 
consistency  throughout  the  TS  and  to 
clarify  existing  requirements  without 
changing  tfie  intent.  Therefore,  since  the 
application  for  amendment  involves  a 
proposed  changed  that  is  similar  to  an 
example  for  which  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
the  application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  RussellviUe,  Arkansas 
722801. 

Attorney  for  licensee:  Niclolas  S. 
Reynolds,  Esq.,  Bishop,  Liberman,  Cook. 
Purcell  &  Reynolds,  1200  Seventeenth 
Street,  NW.,  Suite  700,  Washington.  DC 
20036. 

NRC  Branch  Chief  Edward  J.  Butcher, 
Acting. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-417  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2.  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
October  12, 1964. 

Description  of  amendment  request- 
The  proposed  amendments  would 
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change  the  Unit  1  and  Unit  2  Technical 
Specification  (TS)  3/4.8.1,  "A.C. 
Sources"  as  foHows:  (1)  Separate 
remedial  actions  to  be  taken  for 
inoperability  of  on-site  A.C.  power 
sources  from  those  actions  to  be  taken 
for  inoperability  of  off-site  A.C.  power 
surces;  (2)  provide  clarification 
regarding  testing  of  automatic  start 
bypass  functions  for  the  diesel 
generators;  (3)  delete  a  footnote  in  TS 
3.8.1. l.b.2  that  is  no  longer  applicable; 
(4)  reduce  the  frequency  of  diesel 
"generator"  cold,  fast,  starts;  (5)  change 
the  remedial  action  requirements  for  the 
inoperability  of  the  off-site  A.C.  power 
sources;  and  (6)  update  the  standard  for 
analysis  of  diesel  fuel  from  ASTM  D975- 
68  to  ASTM  D975-81. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  At 
the  present  time,  TS  S.ai.l  Action  a. 
provides  remedial  action  to  be  taken  in 
the  event  that  one  offsite  power  circuit 
or  diesel  generator  becomes  inoperable. 
The  licensee  has  proposed  that  Action  a 
be  divided  into  two  remedial  actions, 
the  first  being  applicable  in  the  event 
that  one  offsite  power  circuit  is 
inoperable.  The  second  action 
statement,  to  be  designated  Action  b., 
would  be  applicable  in  the  event  that  a 
diesel  generator  becomes  inoperable. 
Subsequent  action  statements  would  be 
redesignated  to  accommodate  the  new 
Action  b.  Aside  from  providing 
clarification  by  segregating  remedial 
action  requirements  for  off-site  power 
sources  from  those  for  a  diesel 
generator,  this  proposed  change  has  no 
effect  on  TS  3.8.1.1.  and  is 
administrative  in  nature. 

The  licensee  has  proposed  a  change  to 
TS  4.8.1.1.2.C.3.C  concerning  the  testing 
of  diesel  generator  trip  signals  which  are 
bypassed  on  a  safety  injection  actuation 
signal  (SIAS).  Section  8.4.1.2  of  the 
Calvert  Cliffs  FSAR  contains  a  list 
(items  a  through  i)  of  all  protective 
functions  which  will  trip  a  diesel 
generator.  A  list  (items  a  through  e)  is 
also  presented  which  describes  those 
protective  functions  which  will  still  trip 
a  diesel  generator  in  the  event  that  a 
SIAS  is  actuated.  A  comparison  of  the 
two  lists  provides  a  third  collection  of 
protective  functions  which  are  bypassed 
on  SIAS  (even  though  they  may  be 
generated,  they  are  not  permitted  to  trip 
a  diesel  generator  when  SIAS  is 
actuated.  This  list  consists  of  "high 
jacket  coolant  temperature"  and  "low 
jacket  coolant  pressure."  It  should  be 
noted  that  there  are  other  protective 
functions,  bypassed  on  SIAS.  which  are 
not  important  under  potential  accident 
conditions.  These  protective  functions 
are  "start  failure  relay"  which  prevents 


a  diesel  start  rather  than  tripping  the 
diesel  generator  during  operation  and 
"loss  of  field"  which  is  important  only 
when  a  diesel  generator  is  synchronized 
to  an  energized  bus  during  normal 
operation. 

The  purpose  of  TS  4.8.1.1.2.C.3.C  is  to 
periodically  test  all  those  protective 
functions  which  are  bypassed  on  SIAS. 
The  list  of  protective  functions  in  the  TS 
however  represents  those  trips  which 
are  not  bypassed  under  SIAS  conditions, 
preceded  by  the  wording  "Verifying  that 
all  diesel  generator  trips,  except.  .  .  ." 
The  proposed  wording  would  be, 
"Verifying  that  the  high  jacket  coolant 
temperature  and  low  jacJcet  coolant 
pressure  trips  are  automatically 
bypassed  on  a  Safety  Injection 
Actuation  Signal."  The  proposed  change 
to  the  wording  of  TS  4.8.1.1.2.C.3.C 
provides  a  considerable  improvement  in 
clarity  in  that  the  list  of  protective 
functions  to  be  tested  is  provided  in  the 
TS  rather  than  the  list  of  protective 
functions  not  requiring  testing.  There  is 
no  change,  however,  to  the  requirements 
of  the  TS  and  thus  the  change  is  only 
administrative  in  nature. 

The  licensee  has  proposed  deletion  of 
a  footnote  to  TS  3.8.1.1.b.2  which  is  no 
longer  applicable.  The  footnote  pertains 
to  a  special  operability  requirement  for 
the  fuel  oil  storage  system  which 
permitted  the  storage  tanks  to  be 
removed  fit)m  service  for  inspection, 
during  the  Unit  2,  April  1982,  refueling 
outage.  This  footnote  is  no  longer 
applicable  and  its  deletion  has  no  effect 
on  TS  3.8.1.1.b.2  and  is  adm.inistrative  in 
nature. 

On  April  6. 1983,  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
14870)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration.  One  such  example,  (i), 
provides  for  "A  purely  administrative 
change  to  technical  specifications:  for 
example,  a  change  to  achieve 
consistency  throughout  the  techncial 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature."  As 
indicated,  the  separation  of  remedial 
actions  for  off-site  and  diesel  generator 
power  sources,  the  clarification  to  the 
test  requirements  of  TS  4.8.1.1.2.c.3.c, 
and  deletion  of  the  footnote  to  TS 
3.8.1.1.b.2  are  administrative  changes; 
therefore,  the  Commission  proposes  to 
determine  that  these  proposed  changes 
to  the  TS  involve  no  significant  hazards 
considerations. 

The  licensee  has  proposed  changes  to 
TS  3.8.1.1  to  reduce  the  frequency  of 
diesel  generator  starts  without  prior 
lubrication  ("cold  fast  start")  and  to 
eliminate  unnecessary  testing  of  the 


diesel  generators  when  on-site  or  off-site 
power  sources  are  inoperable. 

The  NRC  staff  has  long  recognized 
that  diesel  generator  reliability  is  a  key 
factor  in  mitigation  of  design  basis 
accidents  involving  loss  of  off-site 
powrer.  More  recently,  the  NRC  staff 
has  been  concerned  that  excessive 
testing  of  diesel  generators  may  actually 
be  decreasing  the  reliability  of  this 
equipment  at  nuclear  power  facilities. 
On  July  2, 1984,  the  NRC  issued  Generic 
Letter  84-15.(GL  84-15)  which  calls  for 
licensees  to  reduce  the  frequency  of 
diesel  generator  "cold  fast  starts"  at 
nuclear  power  facilities.  As  part  of  GL 
84-115  ,  the  NRC  provided  model  TS 
containing  the  recommended  frequency 
for  "cold  fast  starts"  and  other  types  of 
diesel  generator  testing.  In  a  partial 
response  to  GL  84-15,  the  licensee 
concluded  that  the  diesel  generators  at 
Calvert  Cliffs  were  being  tested  at 
frequencies  exceeding  those 
recommended  by  GL  84-15  and  has 
requested  changes  to  the  TS. 

At  the  present  time,  TS  4.8.1.1.2.a.4 
requires  the  diesel  to  be  started  on  a 
monthly  basts  and  accelerate  to  900  rpm 
in  less  than  or  equal  to  10  seconds.  This 
TS  represents  the  "cold  fast  start' 
requirement  The  licensee  has  requested 
a  change  to  TS  4.8.1.1.2.a.4  to  delete  the 
10-second  start  requirement  and  add  the 
following  footnote: 

All  engine  starts  for  the  purpose  of  this 
surveillance  requirement  may  be  preceded  by 
an  engine  prelube  period  and/or  other 
warmup  procedure  recommended  by  the 
manufacturer  so  that  mechanical  wear  and 
stress  on  the  diesel  engine  is  minimized. 

In  addition,  the  words  ".  .  .  with 
generator  voltage  and  frequency  at  4160 
+  420  volts  and  60  +  1.2  Hz, 
respectively,"  would  be  added  to  the  TS 
requirements.  A  new  proposed  "cold 
fast  start"  requirement  would  be 
incorporated  in  new  TS  4.8.1.1.2.C  and 
would  require  the  diesel  to  be  started 
from  ambient  conditions  every  184  days 
and  accelerated  to  at  least  900  rpm  in 
less  than  or  equal  to  10  seconds. 
Subsequent  TS  would  be  renumbered  to 
acommodate  this  new  TS.  The  modified 
TS  4.8.1.1.2.a  and  new  TS  4.8.1.1.2c  are 
consistent  with  the  model  TS  in  Gl  84- 
15. 

The  liceneee  has  also  proposed  a 
change  to  TS  3.8.1.1  concering  the 
testing  of  the  diesel  genertor(s)  when 
other  diesel  generator(s)  and/or  off-site 
power  sources  are  inoperable.  At  the 
present  time,  diesel  generator's]  must  be 
started  within  1  hour,  and  restarted  at 
least  every  8  hours  under  the  following 
conditions: 

•  Inoperability  of  one  off-site  power 
source  (Action  a) 


•  inoperability  of  one  diesel  generator 
(Action  b) 

•  Inoperability  of  jone  o^-site  power 
source  and  one  diesel  generator  (Action 
c) 

•  Two  off-site  power  sources  (Action 
d) 

The  licensee  has  requested  that 
Actions  a,  b.  c  and  d  be  changed  to 
reflect  the  following  diesel  generator 
start  times: 

Action  a— Within  24  hours. 

Action  b — ^Within  24  hours. 

Action  0 — Within  8  hours. 

Action  d — Within  8  hours. 

The  above  would  only  have  to  be 
performed  if  the  diesel  generator(s)  were 
not  already  running  for  Actions  a,  c,  and 
d.  The  licensee's  proposed  TS  would 
result  In  a  longer  time  before  the  first 
diesel  generator  start  and  eliminate 
repetative  starts  consistent  with  the 
model  TS  in  GL  84-15. 

By  eliminating  unnecessary  diesel 
generator  testing,  especially  those 
requiring  "cold  fast  starts"  it  is  expected 
that  the  overall  reliability  of  the  diesel 
generators  will  be  improved;  therefore, 
neither  a  significant  increase  in  the 
probability  or  consequences  of 
accidents  previously  considered  (which 
credit  diesel  generator  operation)  will 
occur  nor  will  any  new  or  different  type 
of  accident  be  created.  Since  no  changes 
in  diesel  generator  design  or  operation 
are  involved,  no  decrease  in  any  safety 
margin  will  occur.  Consequently,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  3/4.8.1.1,  whidj 
reduce  unnecessary  diesel  generator 
testing,  involve  no  significant  hazards 
considerations. 

The  licensee  has  requested  a  change 
to  the  Action  statements  of  TS  3.8.1.1 
which  address  the  remedial  measures  to 
be  taken  when  off-site  power  sources 
are  inoperable.  At  the  present  time,  the 
Limiting  Condition  for  Operation  (LCO) 
references  three  off-site  power  sources: 
two  500  Kv  circuits  and  one  69K  circuit. 
The  Action  statements,  however,  are 
based  on  two  500  Kv  circuits.  The 
licensee  has  proposed  that  reference  to 
"500  kv"  in  the  Action  statements  be 
deleted  so  that  the  Action  statements 
would  be  applicable  to  either  500  kv  or 
69  kv  off-site  power  sources.  In  addition, 
the  Action  statements  would  be  changed 
as  follows: 

•  Action  a,  applicable  to  the 
inoperability  of  one  off-site  power 
source  would  be  changed  to  be 
applicable  to  two  o^-site  power  source. 

•  Action  c,  applicable  to  the 
inoperability  of  one  off-site  power 
source  and  one  diesel  generator  would 
be  changed  to  be  applicable  to  two  off- 
site  power  sources  and  one  diesel 
generator. 


•  Action  d,  applicable  to  the 
inoperability  of  two  off-site  power 
sources  would  be  changed  to  be 
applicable  to  three  off-site  power 
sources. 

A  comparison  of  Calvert  Chffs  TS 
3.8.1.1  with  the  model  TS  of  GL  84-15 
indicates  that  Calvert  Cliffs  is  credited 
with  more  off-aite  power  sources  in  the 
LCO  than  are  reflected  in  the  Action 
statement.  The  licensee's  proposed 
changes  to  the  Action  statements  would 
be  consistent  with  the  LCO.  would 
provide  consistency  within  the  TS,  and 
would  not  otherwise  effect  the 
requirements  of  TS  3.8.1.1.  As  indicated 
previously,  changes  to  the  TS  that  are 
required  to  achieve  consistency  in  the 
TS  are  administrative  in  nature  and 
thus,  the  Commission  proposes  to 
determine  that  the  proposed  change  to 
the  applicability  of  TS  3.8.1.1,  Action 
statements  a,  c,  and  d,  involve  no 
significant  hazards  considerations. 

Finally,  BG&E  has  requested  a  change 
to  TS  4.8.1.1.2.b  which  requires  that 
diesel  fuel  oil  be  tested  in  accordance 
with  A8TM  D976-68.  The  licensee  has 
requested  that  a  revised  standard, 
ASTM  D975-81,  be  referenced  in  TS 
4.8.1.l.2.b.  A  comparison  of  ASTM 
D975-68  and  ASTM  D975-81  indicates 
that  no  change  to  diesel  generator 
operation  would  result  ^m  use  of  the 
revised  standard  in  TS  4.8.1.1.2.b.  Since 
diesel  generator  reliability  would  not  be 
decreased,  the  probability  or 
consequences  of  accidents  previously 
considered  (which  credit  diesel 
generator  operation)  will  not  increase. 
Similarly,  since  diesel  generator 
operation  would  not  be  degraded,  no 
new  or  different  type  of  accident  would 
be  created  and  existing  safety  margins 
would  not  be  reduced.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  change  TS  4.8.1.1.2.b 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esq.,  Shaw,  Pittman,  Potig 
and  Trowbridge,  1800  M  Street,  NW., 
Washington,  DC  20036. 

NRC  Branch  Chief:  Edward  J.  Butcher. 
Acting. 

Commonwealth  Edison  Company, 
Docket  No.  50-373,  La  Salle  County 
Station,  Unit  1,  La  Salle  County,  Illinois 

Date  of  amendment  request:  October 
22, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  to  Operating 
License  NPF-11  would  revise  the  La 
Salle  Unit  1  Technical  Specifications  to 
support  the  operation  of  La  Salle  County 


Station,  Unit  1  at  full  rated  power  during 
the  upcoming  Cycle  2.  The  proposed 
amendment  to  support  this  reload 
changes  the  Technical  Specifications  in 
the  following  areas:  (1)  Establishes 
operating  limits  for  all  fuel  types  for  the 
upcoming  Cycle  2  operation:  (2) 
establishes  the  Average  Power  Range 
Monitor  setpoints;  (3)  reflects  the 
replacement  of  approximately  30 
percent  of  the  core  with  new  General 
Electric  (GE)  prepressurized  barrier  fuel 
assemblies  for  the  upcoming  Cycle  2 
operation;  and  (4)  modifies  the  bases 
section  to  account  for  the  use  of  the  new 
GE  fuel  assemblies. 

To  support  the  proposed  license 
amendment  for  operation  of  La  Salle 
Unit  1  during  Cycle  2,  the  licensee 
submitted  the  following  document  as 
attachment  to  the  application:  23Aia4a, 
Class  1,  June  1965,  "Supplemental 
Reload  Licensing  Submittal  for  La  Salle 
County  Station  Unit  1,  Reload  1  (Cycle 
2)", 

During  the  first  refueling  outage  232 
CE  initial  fuel  (not  pressurized  or  have 
barrier)  assembUes  will  be  replaced 
with  new  prepressurized  barrier  fuel 
assemblies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  to  the  La 
Salle  Unit  1  Technical  Specifications  to 
support  this  reload  is  very  similar  to 
Example  (iii)  provided  by  the 
Commission  of  the  types  of  amendments 
not  likely  to  involve  significant  hazards 
consideration.  Example  (iii)  is  an 
amendment  to  reflect  a  core  reload 
where: 

(1)  No  fuel  assemblies  significantly 
different  from  those  found  previously 
acceptable  to  the  Commission  for  a 
previous  core  at  the  facility  in  question 
are  involved; 

(2)  No  significant  changes  are  made  to 
the  acceptance  criteria  for  the  Technical 
Specifications; 

(3)  The  analytical  methods  used  to 
demonstrate  conformance  with  the 
Technical  Specifications  and  regulations 
are  not  significantly  changed;  and 

(4)  The  NRC  has  previously  found 
such  methods  acceptable. 

This  reload  will  consist  of  764 
assemblies,  532  of  which  are  once 
burned  non-pressurized  GE  fuel 
assemblies  and  232  of  which  are  new 
GE  prepressurized  barrier  fuel 
assemblies.  This  new  fuel  bundle  design 
has  been  approved  by  the  staff; 
however,  a  new  enrichment  will  be  used 
in  the  fuel  assembhes  for  this  La  Salle 
Unit  1  reload.  This  new  fuel  enrichment 
has  not  yet  been  included  in  the 
approved  Tdpical  Report.  NEDE-24eil- 
P-A.  "General  Electric  Standard 
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An)bcati(Hi  for  Reactor  FQel.**  (GESTAR 
n).  However,  the  licensing  of  new 
bundle  enrichinent  has  been  treated  as  a 
non-safety  related  change  io  GESTAR  H. 
The  information  required  for  review  for 
this  enrichment  is  included  in  the 
attachment  to  the  application.  This 
attachment  states  that  this  new  fuel 
bundle  design  with  the  new  enrichment 
has  been  analysed  with  approved 
methods.  It  meets  the  approved  limits  of 
GESTAR  Q  and  presents  no  unreviewed 
safety  question. 

Thus,  this  core  reload  involves  the  use 
of  fuel  assemblies  that  are  not 
significantly  different  from  those  found 
previously  acceptable  to  the 
Commission  for  a  previous  can  at  this 
facility.  The  proposed  changes  to  the 
Technical  Specifications  reflect  new 
operating  limits  associated  with  the  fuel 
to  be  inserted  into  the  core,  are  based 
on  the  new  core  physics,  and  are  within 
the  acceptance  criteria. 

In  the  analyses  supporting  this  reload, 
there  haw  been  no  significant  dianges 
in  acceptance  criteria  for  the  Technical 
Specifications,  and  the  analysis  methods 
have  previously  been  foond  acceptable. 

The  only  difference  between  this 
reload  and  Example  (iii)  provided  by  the 
Commission  is  related  to  the  use  of  the 
GE  prepressurized  barrier  fuel  which 
has  been  approved  by  the  staff.  The 
enrichment  used  in  this  fuel  has  not 
been  included  in  CE's  Topical  Report; 
however,  the  licensing  of  a  new  bundle 
enrichment  has  been  treated  as  a  non- 
safety  related  change  to  GESTAR  II.  The 
anal3^cal  results  for  this  new 
enrichment  has  been  performed  with 
approved  methods  and  meet  the 
approved  hmits  of  (^STAR  n. 

On  the  basis  of  the  above,  the 
Commission's  staff  has  concluded  ttiat 
the  operation  of  the  facility  in 
accordance  with  the  proposed  license 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated;  or  (3)  involve 
a  si^iificant  reduction  in  the  margin  of 
safety. 

Accordingly,  the  Commission's  staff 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Specifications 
involve  no  significant  hazards 
considerations. 

LocaJ  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby.  Illinois  61348 

Attorney  for  licensee:  Isham,  Lincoln 
and  Burke,  Suite  B4a  1120  Connecticut 
Avenue.  NE..  Washington.  0C  20036. 

NRC  Branch  Chief:  Walter  R.  Butler. 


Duke  Powar  Company,  at  d.  Docket  No. 
50-41S,  Cdawba  Nudmr  Statioa,  Unit  1. 
York  Couty.  Soutii  CMoBna 

Date  of  amendment  request-  April  29. 
198S. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Catawba  Nuclear  Station.  Unit  1, 
Technical  Specifications  (TS)  regarding 
the  Turbine  Overspeed  Protection 
System  surveillance  requirements  to 
increase  the  test  intervals  for  the  high 
pressure  turbine  control  valves  from 
weekly  to  monthly,  as  recommended  by 
General  Electric  (CE)  Technical 
Information  Letter  No.  969.  dated  May 
22.1984. 

The  changes  to  the  TS  surveillance 
requirements  4.3.4.2  arise  as  a  result  of 
the  licensee's  implementation  of  the  CE 
recommendations  related  to  the  periodic 
nuclear  turbine  steam  valve  tests.  The 
proposed  amendment  would  change  the 
requirement  to  cycle  each  of  the  four 
high  pressure  turbine  control  valves 
from  once  per  7  days  to  once  per  31  days 
while  in  Modes  1  and  2  with  the  turbine 
operating. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff's  current  position  which 
requires  weekly  testing  of  all  turbine 
valves  as  stated  in  Standard  Review 
Plan  Section  10.2  "Steam  Turbines"  was 
established  after  extensive  discussions 
with  major  steam  turbine  manufacturers, 
and  was  based  largely  on  engineering 
judgment  and  the  recommendations  of 
these  manufacturers.  In  Information 
Letter  No.  968.  General  Electric,  the 
vendor  for  the  Catawba  steam  turbine, 
stated  that  operating  experience  on 
inaervice  nuclear  turbine  steam  valves 
shows  that  operability  and  reliability 
will  not  be  significantly  affected  by 
increasing  the  periodic  control  valve 
testing  from  the  present  weekly  to 
monthly  interval.  They  have  also 
concluded  that  reduced  turbine  valve 
testing  on  this  type  of  turbine  has  little 
or  no  effect  on  the  probability  of  turbine 
missile  generation.  Thus,  lack  of  a 
significant  number  of  valve  failures,  and 
good  operating  experience  provide  a 
reasonable  basis  to  increase  the 
periodic  test  interval  for  the  turbine 
control  valves. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  in  10  CFH  5a92  by 
providing  certain  examples  (48  FR 
14870).  "ITie  licensee's  request  to 
increase  the  test  interval  from  weekly  to 
monthly  does  not  match  any  of  these 
examples.  Based  on  the  review  of  the 
licensee's  submittal,  the  NRC  staff  has 
determined  that  increasing  the  test 
interval  does  not  involve  a  significant 


increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  inservice  operating 
experience  showed  considerably  lower 
valve  failure  rates  than  those  values 
upon  which  the  weekly  testing  was 
based.  The  reduced  failure  rates  are  due 
to  many  design  improvements  to  the 
nuclear  turbine  valves  and  controls,  and 
to  early  repair  of  any  problem  detected 
during  testing.  Also,  the  operating 
experience  showed  that  valve  reliability 
and  testing  intervals  are  no  longer  the 
major  contributing  factors  in 
determining  the  probability  or  the 
consequences  of  turbine  missiles.  The 
overall  probability  or  consequences  of  a 
turbine  missile  generation  is,  therefore, 
not  significantly  increased  by  increasing 
the  test  interval  of  the  valves.  For  the    - 
same  reasons  and  because  this  change 
would  not  affect  safety  criteria,  safety 
analyses  or  limiting  conditions  for 
operation,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluted  and  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mr.  William  L 
Porter,  Esq.,  Duke  Power  Company,  P.O. 
Box  33189,  Chariotte.  North  Carolina     » 
28242. 

NRC  Branch  Chief:  Elinor  G. 
Adensam. 

Duk«  Power  Company,  Dockels  Noa..S9- 
289,  50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  Nos.  1, 2  and  3.  Oconee 
County,  South  Carolina 

Date  of  amendment  request  July  3, 
1985,  revising  the  submittal  of  August  15, 
1984. 

Description  of  amendment  request:  By 
letter  dated  August  15, 1984.  [previously 
noticed  on  October  24, 1984,  49  FR 
42817)  the  licensee  submitted  proposed 
amendments  to  the  Oconee  Technical 
Specifications  (TSs).  One  of  the 
proposed  changes  in  that  submittal 
addressed  the  Reactor  Building  (RB) 
Purge  System.  Specifically,  the  proposed 
amendments  indicated  Reactor  Coolant 
System  (RCS)  temperature  and  pressure 
of  250*F  and  300  psig.  respectively,  as 
limits  below  which  the  operation  of  the 
RB  Purge  System  is  allowed.  Subsequent 
review  by  the  licensee  has  indicated 
that  the  maximum  RCS  pressure  for 
operation  of  the  RB  Purge  System  should 
be  revised  to  350  psig  based  on  the 
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Oconee  Unit  1  Net  Positive  Suction 
Head  (NPSH)  curve  for  RC  pump 
operation.  The  increased  pressure  to  350 
psig  will  provide  a  reasonable  operating 
margin  for  the  pump  while  operating  the 
purge. 

■   TTie  proposed  TSs  related  to  the  RB 
Purge  System  are  based  on  guidance 
provided  by  NRC  letter  dated  July  7. 
1981,  Specification  3.6.3  is  revised  to 
reflect  a  new  Limiting  Condition  for 
Operation  (LCO)  for  the  RB  Purge 
System.  The  RB  Purge  System  is 
required  to  be  isolated  whenever  the 
RCS  is  above  250°F  and  pressure  is 
above  350  psig.  The  values  of 
temperature  and  pressure  were  provided 
as  230T  and  300  psig,  respectively,  in  a 
letter  dated  May  10, 1983.  to  NRC,which 
originally  proposed  such  administrative 
limits  on  operation  of  the  RB  Purge 
System.  Subsequent  review  by  the 
licensee  has  revealed  that  the  maximum 
pressure  limit  should  be  revised  to  350 
psig  based  on  the  Oconee  Unit  1  NPSH 
curve  for  RC  pump  operations.  This  will 
give  a  reasonable  operating  margin  for 
the  pumps  while  operating  the  purge.  In 
addition  to  the  change  in  the  proposed 
fiCS-pressure,  this  submittal  clarifies  the 
Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR 14870).  Example 
(ii)  of  the  types  of  amendments  no  likely 
to  involve  significant  hazards 
considerations  is  an  amendment  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TSs.  Since  the  current 
TSs  do  not  have  requirements  for  the  RB 
Purge  System,  these  requested  changes 
to  the  previously  proposed  limits  on 
RCS  pressure  and  Bases  still  institute  an 
additional  limitation  not  presently  in  the 
TSs. 

Since  the  application  for  amendment 
involves  purposed  changes  that  are 
similar  to  the  example  for  which  no 
significant  hazards  consideration  exists, 
the  Commission  proposes  to  determine 
that  this  action  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina  29691. 
.     AttgrneyforJicep^ee:].  Michalfi 
McCarry,  lU,,  Bishop,  Libern\an,  Cook, 
Purcell  and  Reynolds.  1200 17th  Sfreet, 
NW..  Washington,  DC  20036, 

NR^  Branch  Chief:  John  F.  Stolz. 


Duke  Power  Company,  Dockets  Nos.  50- 
289, 50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  Nos.  1, 2  and  3,  Oconee 
County.  South  Carolina 

Date  of  amendment  request' 
September  17, 1985. 

Description  of  amendment  request' 
The  proposed  amendments  would  revise 
the  Station's  common  Technical 
Specifications  (TSs)  to  add  surveillance 
and  test  sections  which  would  explicitly 
note  that  the  required  testing  of  the 
control  rod  drive  trip  breakers 
independently  confirms  the  operability 
of  the  shunt  and  undervoltage  trip 
attachments. 

The  proposed  TS  changes  were 
submitted  in  response  to  a  request  made 
by  the  NRC  in  a  February  11, 1985  letter. 
This  letter  transmitted  the  Safety 
Evaluation  for  Generic  Letter  83-28,  Item 
4.3.  "Reactor  Trip  System  Reliability- 
Automatic  Actuation  of  the  Shunt  Trip 
Attachment  for  B&W  Hants".  In  this 
letter,  the  licensee  was  requested  to 
submit  changes  to  the  Oconee  TSs  to 
expliciUy  note  that  testing 
independently  confirms  the  operability 
of  the  shunt  and  undervoltage  trip 
attachments. 

Basis  forproposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
conceming.the  apphcation  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870][^  Example 
(ii)  of  the  types  of  amendments  not 
likely  to  involve  significant  hazards 
considerations  is  a  change  that 
constitutes  an  additional  limitation,  or 
control  not  presently  included  In  the 
TSs.  The  proposed  amendments  have 
been  determined  by  the  licensee  to  be  a 
more  stringent  requirement.  The 
proposed  amendments  would  require 
that  TS  Table  4.1-1  be  revised  to 
specifically  note  that  the  shunt  and,      :  „' 
undervoltage  trip  attachments  are 
independently  tested  and  their 
opei^bility  is  verified. 

Since  the  application  for  amendments 
involves  proposed  changes  that  are 
similar  to  an  example  for  which  no 
significant  hazards  consideration  exists, 
the  Commission's  staff  proposes  to 
determine  that  the  application  for 
amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  Southbroad  Street,  Walhalla.  . 
South  Carolina  29691. 

Attorney  for  licensee:].  Michael 
McGarry,  IH,  Bishop,  Liberman,  Cook, 
Purcell  and  Reynolds,  1200 17tK  Street, 
NW.,  Washington.  DC  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 
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Duke  Power  Company,  Dockets  No*.  50- 
289,  50-270  and  50-287.  Oconee  Nuclear 
Station,  Units  Nos.  1, 2  and  3,  Oconee 
County,  South  Carolina 

Date  of  amendment  request 
September  24, 1985. 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
the  Station's  common  Technical 
Specifications  (TS»)  to  delete  the 
specification  ^at  new  fuel  shall  not 
exceed  an  enrichment  of  3.5  percent 
Uranium-235  (U-235).  The  licensing 
basis  safety  analyses  are  not  directly 
affected  by  the  initial  fuel  enrichment. 
Changing  the  enrichment  will  affect  the 
core  physics  parameters:  however, 
variations  in  the  physics  parameters  will 
be  in  accordance  with  reload  design 
methodology  previously  accepted  by  the 
NRC.  The  enrichment  of  new  fuel  which 
will  be  stored  in  the  spent  fuel  pool  is 
limited  byTS  3A15.  That  specification 
ensures  that  fuel  in  the  poor  will  remain 
sufficiently  subcritical  under  all  possible 
conditions.  Therefore,  the  actual 
enrichment  limit  is  not  changed,  only 
where  reference  of  it  is  made  in  the  TSs. 

These  proposed  amendments  also 
address  an  error  in  section  5.3.1.2.  The 
active  fuel  assembly  height  is  142 
inches,  not  144  inches.  These  changes 
will  correct  that  mistake  and  make  the 
TSs  consistent  vfith  Oconee's  Final 
Safety  Analysis  Report  (FSAR).  The 
actual  dimensions  of  the  fuel  will  not  be 
changed;  only  a  tj'pographical  error  will 
be  corrected. 

In  addition,  these  amendments  will 
correct  a  typographical  error  on  TS  page 
5.3-1,  in  Referance  2.  Table  4.3.1  should 
be  Table  4.3-1.  A  period  will  be  changed 
to  a  hyphen. 

Basis  forproposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  Example 
(i)  of  the  types  of  amendments  not  likely 
to  involve  significant  hazards 
considerations  applies  in  this  case 
because  the  requested  amendments 
involve  changes  to  the  TSs  which  are 
purely  administrative  in  nature. 

Deletion  of  the  reference  to  initial  fuel 
enrichment  in  TS  5.3.1.4  is  an 
administrative  change.  The  enrichment 
limit  will  no  longer  be  specified  in  this 
TS,  but  will  be  specified  by  TS  3.8.15. 
All  fuel  that  is  inserted  in  the  core  must 
first  go  through  the  spent  fuel  pool.  TS 
3.6.15  Umits  the  enrichment  in  the  pool, 
which  will  in  turn,  limit  the  initial 
enrichment  in  the  core.  While  actual 
increases  in  the  enrichment  level  of 
selected  fiiel  assemblies  and/or  fuel 
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rods  are  capable  of  reducing  certain 
safety  margins,  the  current  amendment 
request  does  not  address  the  actual 
enrichment,  but  instead  simply  deletes 
the  specification  of  the  enrichment  from 
TS  5.3.1.4.  Any  changes  in  assembly  and 
rod  enrichment  would  of  necessity,  be 
included  in  the  reload  report 
accompanying  the  reload  amendment 
request. 

It  should  also  be  noted  that  the  fuel 
enrichment  is  not  what  assures  the  safe 
operation  of  the  plant.  This  is  done 
throu^  various  safety  and  operating 
limits  throughout  the  TSs.  For  a  given 
cycle,  these  safety  and  operating  limits 
throughout  the  TSs.  For  a  given  cucle, 
these  safety  and  operating  limits  are 
established  and  verified  acceptable  to 
the  appropriate  criteria,  in  accordance 
with  the  NRC  approved  Reload  Design 
Methodology  for  Oconee  Nuclear 
Station.  Specifically.  TS  2.1  assures  the 
fuel  cladding  integrity  is  maintained.  TS 

2.2  assures  the  reactor  collant  system 
integrity  is  maintained  and  also 
prevents  the  release  of  significant 
amounts  of  fission  product  activity.  TS 

2.3  assures  there  is  sufficient  fission 
product  activity.  TS  2.3  assures 
instrumentation  to  provide  automatic 
protective  action  to  prevent  any 
combination  of  process  variables  from 
exceeding  a  safety  limit  TS  3.5.2  assures 
an  acceptable  core  power  distribution 
during  power  operation  and  assures 
core  subcriticaUty  after  a  reactor  trip. 

Finally,  the  Oconee  Reload  Reports 
document  the  acceptance  of  key  physics 
parameters  to  the  appropriate  criteria, 
the  review  of  each  FSAR  accident 
analysis,  and  assures  that  the  transient 
evaluation  of  the  reload  cycle  is 
bounded  by  previously  accepted 
analysis. 

The  amendments  would  also  correct 
two  typographical  errors  in  fuel 
assembly  hei^t  and  Table  4.3-1.  The 
actual  height  is  not  being  changed  for 
the  fuel  assemblies  and  in  Table  4.3-1,  a 
period  is  being  changed  to  a  hyphen  for 
the  designation. 

Because  these  amendments  fall  within 
the  Commission's  example  (i)  of  actions 
being  purely  administrative  in  nature 
and  not  likely  to  involve  significant 
hazards  considerations,  the  Commission 
proposes  to  determine  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Southbroad  Steet  Walhalla,  South 
Carolina  29691. 

Attorney  for  licensee:  ].  Michael 
McCarry.  UL  ^hop.  Libiennan,  Cook, 
Purcell  and  Reynolds.  1200 17th  Street 
NW..  Washington  DC  20036. 

NRCBrandi  Chief:  John  F.  Stdls. 


Florida  Power  Corporatioii,  el  aL, 
Docket  No.  5»-«l2,  Crystal  River  Umt 
No.  S  Nuclear  Generatiog  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request: 
November  17. 1981. 

Description  of  amendment  request 
The  proposed  change  revises  the 
Technical  Specifications  to  increase  the 
allowable  controlled  leakage  rate  from 
10  gpm  to  12  gpm  in  the  reactor  coolant 
system.  The  leakage  increase  results 
from  1  gpm  to  1.5  gpm  leakage  increase 
for  each  of  four  reactor  coolant  pumps 
because  of  changes  made  to  flow  stage 
coils  of  the  pump  seals  to  improve 
reliability.  The  leakage  flow  is  through  a 
controlled  bleed  off  line  to  the  injection 
water  supply  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  chfinges  do  not  affect 
reactor  operations  or  accident  analyses 
and  have  no  radiological  consequences. 
The  changes  to  the  reactor  coolant  pump 
shaft  seals  were  made  in  the  interest  of 
improved  reliability.  Also,  since  the 
leakage  is  a  controlled  bleed  off  to  the 
injection  water  si^iply  system,  the 
safety  of  the  plant  will  not  be  adversely 
affected  The  amendment  does  not 
involve  unreviewed  safety  items. 
Therefore,  because  the  changes  will  not: 
(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fiom  any 
accident  previously  evaluated  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W  First  Avenue.  Crystal  River. 
Florida  32629. 

Attorney  for  licenseeyR.  W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042,  St.  Petersburg.  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz. 

Florida  Power  Corporadon,  et  aL, 
Docket  No.  5B-302,  Crystal  River  UnU 
No.  3  Nuclear  Generating  Plant,  Qtnis 
County.  Florida 

Date  of  amendment  request  July  25. 
1984. 

Description  of  amendment  request 
This  amendment  request  supplements 
those  dated  April  14, 1983,  and 
December  13, 1983.  This  supplemental 
request  for  Technical  Specification  (TS) 
change  relates  to  the  addition  of  new 
safety-related  hydraulic  snnbbers  to 


Table  3.7-3.  and  revising  the 
classification  of  several  snubbere  to 
"accessible"  or  "inaccessible"  as 
applicable. 

The  original  amendment  requests  also 
include  changes  to  the  Technical 
specifications  (Section  6)  including  the 
organization  charts,  and  modification  of 
audit  frequencies  for  the  Security  Plan, 
Emergency  Plan  and  Fire  Protection  Plan 
to  conform  to  10  CFR  50.54(f)  and  10 
CFR  73.40(d).  These  changes  were 
previously  noticed  in  the  Federal 
Register  on  February  24. 1984  (49  FR 
7035).  Subsequently,  minor  wording 
changes  were  made  in  the  July  24, 1984 
submittal;  however,  these  do  not  affect 
the  substance  of  the  amendment  request  : 
or  the  significant  hazards  consideration 
determination  of  the  previous  notice. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  applicatitMi  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (148  FR 
148^).  The  examples  of  actions 
involving  no  significant  hazards 
considerations  include  (i),  a  purely 
administrative  change  to  the  Technical 
Si^ecifications;  for  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nomenclature. 

The  addition  of  hydraulic  snubbers  is 
being  made  in  accordance  with 
specification  3.7.9.1  which  states  that 
snubbers  may  be  added  to  safety  related 
systems  without  a  prior  License 
Amendment  provided  that  a  revision  to 
Table  3.7-3  is  included  with  the  next 
License  Amendment  request.  The 
snubbers  were  added  to  safety  related 
system  during  Refuel  rV  and  should  be 
included  on  Table  3.7-3  to  reflect  the 
configuration  of  the  plant.  The 
reclassifying  of  other  snubbers  is  made 
to  update  Table  3.7-3  and  correctly 
indicate  the  accessibility  or 
inaccessibility  of  these  snubbers.  The 
proposed  changes  are  administrative  in 
nature  and  are  encompassed  by 
example  (i)  above.  Therefore  the 
Commission's  staff  proposes  to 
determine  that  the  application  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue.  Crystal  River. 
Florida  32629. 

Attorney  for  licensee:  9..  W.  Neiser, 
Senior  Vice  Presidmt  and  General 
Counsel.  Florida  Power  Corporation,  P. 
a  Box  14042,  St.  Petersburg,  Rorida 
33733. 

NRC  Branch  Chief:  )ohn  F.  Stolz. 


FBdewi  Ragbter  /  Vol.  gq  Na  224  /  Wednesday.  November  20.  19B5  /  Notices 


Flofida  Powar  Cacporatloii,  at  aL, 
Docket  Na  8»-M2,  Crystal  Mvw  Unit 
No.  a  Nadaer  Ganaratlng  Plant,  Citnis 
Counlgp,  Florida 

Date  of  amendment  request  March  29, 
1985. 

Description  of  amendment  request' 
The  proposed  amendment  would  change 
the  Crystal  River  Unit  3  Technical 
Specifications  (TSs)  to  require  a 
description  of  Pressurizer  Power 
Operated  Relief  Value  (PORV)  and 
Safety  Valve  challenges  in  the  annual 
report.  The  change  is  proposed  in 
response  to  the  Commission's  Genetic 
Letter  82-16. 

Basis  forpropopsed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  no  significant  haxards 
consideration  determination  by 
providing  certain  examples  (48  FR 
14870).  One  example  (ii)  of  an  action  not 
likely  to  involve  a  significant  hazards 
consideration  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TSs.  The  addition  of  a 
list  of  all  challenges  to  the  PORV  and 
pressurizer  safety  valves  for  die  annual 
report  would  definitely  be  an  added 
control  and  as  such  the  change  fits 
example  (ii)  described  above.  On  this 
basis,  the  Commission's  staff  proposes 
to  determine  that  the  requested  action 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue,  Crystal  River. 
Florida  32629. 

Attorrmy  for  licensee:  R.W.  Neiser, 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation, 
P.O.  Box  14042.  St  Petersburg.  Florida 
33733. 

NRC  Branch  Chief:  John  F.  Stolz. 

Florida  Power  CoqMwation.  et  al.. 
Docket  No.  50-302.  Crystal  Rivar  UnU 
No.  3  Nuclear  Gmerating  Plant.  Citnis 
County,  Florkla 

Date  of  amendment  request:  March  29, 
1985. 

Description  of  amendment  request- 
The  proposed  Technical  Specification 
amendment  would  add  a  programmatic 
requirement  to  the  Administrative 
Controls,  Section  6,  specifying 
implementation  of  a  Post-Accident 
Sampling  and  Analysis  Program,  llie 
addition  is  being  made  at  the  request  of 
NRC  staff  in  response  to  NUREG-0737, 
Items  I1.B.3  and  I1.F.2,  and  Generic 
Letter  03-37. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 


The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CPR  5a92  by  providing 
certain  examples  (48  FR  14070).  One  of 
the  examples  (ii)  of  an  action  not  likely 
to  involve  a  significant  hazards 
consideration  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Tedmical  Specifications. 
The  addition  of  a  program  for  Post- 
Aocident  Sampling  and  Automated 
Isotopic  Monitoring  Systems  is  cleariy 
simpilar  to  this  example  (ii).  Therefore, 
the  Commission's  staff  proposes  to 
determine  diat  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida  32029. 

Attorney  for  licensee:  R.W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Rorida  Power  Corporation, 
P.a  Box  14042,  St.  Petersburg,  florida 
33733. 

NRC  Branch  Chief:  John  P.  Stolz. 

Florida  Powar  Corporation,  et  al, 
Dodcet  No.  50-302,  Crystal  Rivw  Untt 
No.  3  Nuclear  Generating  Plant,  Qtrus 
Coimty.  Florida 

Dote  of  amendment  request  May  28, 
1985. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Crystal  River  Unit  3  Technical 
Specifications  for  safety  features 
instrumentation  to  add  operabiiity  and 
surveillance  requirements  for 
undervoltage  protection.  The  system 
will  protect  the  plant  from  spurious  bus 
trips  while  providing  protection  against 
equipment  damage  diuing  loss  of 
voltage  and  sustained  d^raded  grid 
voltage  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
By  letter  dated  June  6, 1977,  the  NRC 
required  Florida  Power  Corporation  to 
compare  the  design  of  the  Crystal  River 
Unit  3  electrical  distribution  system  with 
NRC  positions  contained  in  that  letter. 
Florida  Power  Coiporation  was  also 
required  to  submit  detailed  design 
requirements  and  proposed  Technical 
Specifications  for  any  modifications 
needed  to  meet  the  NRC  positions. 

The  Commission  has  provided 
examples  of  amendments  not  likely  to 
involve  a  significant  hazards 
consideration  (48  FR  14070).  Examples 
(ii)  relates  to  a  change  that  constitutes 
an'ftdditionai  limitation,  restriction,  or 
control  not  presendy  included  in  the 
Technical  Specifications.  This  proposed 
amendment  fits  this  example,  "rhe 
Commission,  therefore,  proposes  to 


determine  that  this  proposed 
smenifanmt  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue.  Crystal  River, 
Florida. 

Attorney  for  licensee:  R.W.  Neiser. 
Senior  Vice  President  and  General 
Counsel,  Florida  Power  Corporation. 
P.O.  Box  14042,  St  Petersburg,  Florida 
33733. 

NRC  Branch  Chief:  John  P.  Stolz. 

GPU  Nodaar  CanMmtkMi.  et  aL,  Docket 
No.  SO-an.  IWee  Mile  Uand  Nudaar 
Station,  Unit  No.  1,  Danpldn  County, 
Peimsylvania 

Date  of  amendment  request  June  5, 
1981,  as  revised  April  5, 1983,  July  10. 
1984,  and  October  2, 1985. 

Description  of  amendment  request  By 
letter  dated  May  8. 1985,  the  NRC 
informed  the  Babcock  and  Wilcox 
(B&W)  licensees  that  they  may  request  a 
license  amendment  to  remove  the 
current  reactor  vessel  material 
surveillance  requirements  from  the 
Technical  Specifications  and  request 
consideration  of  the  NRC-accepted 
BAW-1543,  "Integrated  Reactor  Vessel 
Material  Surveillance  Program"  to  meet 
Appendix  H  of  10  CFR  50. 

By  this  amendment  request  the 
hcensee  formally  requests  consideration 
of  their  plant  in  the  approved  integrated 
reactor  vessel  material  surveillance 
progrsun  and  proposes  to  delete  all 
reference  to  reactor  vessel  material 
surveillance  requirements  in  the 
Technical  Spedficaticms.  However,  the 
licensee  is  still  required  to  meet 
Appendix  H  of  10  CFR  50  and  would  do 
this  through  the  approved  program  in 
BAW-1543. 

This  amendment  request  was 
originally  noticed  on  October  24, 1964 
(49  FR  42823).  However,  NRC  staff 
action  has  been  delayed  while 
determining  a  generic  position  on  this 
request  as  it  affects  several  plants.  The 
licensee's  latest  submittal  is  dated 
October  2. 1986. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Deletion  of  the  reactor  vessel  material 
surveillance  program  tmm  the  Technical 
Specifications  does  not  reduce  or  modify 
the  licensee's  requirement  to  meet 
Appendix  H  of  10  CFR  sa  After 
issuance  of  the  requested  licmse 
amendment  subsequent  changes  or 
revisions  to  the  program  would  be  made 
through  revision  of  BAW — ^1543  iidiich 
would  require  NRC  approval  as  a 
topical  report.  If  the  licensee  is  affected 
by  program  changes,  it  must  request  and 
receive  approval  for  use  of  the  modified 
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integrated  surveillance  program  for 
TMI-1  per  Section  U.C  of  Appendix  H  of 
10  CFR  Part  sa  Thus,  deleting  this 
requirement  from  the  Technical 
Specifications  is  administrative  in 
nature  because  the  requirement  still 
exists  per  regulations. 

The  proposed  cunendment  is  in  the 
same  category  as  Example  (i)  of 
amendments  that  are  not  likely  to 
involve  significant  hazards 
consideration  (48  FR 14870)  in  that  this 
is  an  administrative  change  to  how  the 
Reactor  Vessel  Material  Surveillance 
Program  is  maintained.  Therefore,  since 
the  application  for  amendment  involves 
proposed  changes  that  are  similar  to  an 
example  for  which  no  significant 
hazards  considerations  exist,  the 
Commission  has  made  a  proposed 
determination  that  the  appUcation  for 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets.  Harrisburg. 
Pennsylvania  17128. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw,  Pittman.  Potts  and 
Trowbridge.  1800  M  Street.  NW.. 
Washington.  DC  20038. 

NRC  Branch  Chief:  John  F.  Stolz. 

GPU  Nuclear  Cocporation.  et  al..  Docket 
No.  56-289.  Three  Mile  Island  Nuclear 
Stadon,  Unit  No.  1.  Dauphin  County. 
Pennsylvania 

Date  of  amendment  request:  August 
2a  1985. 

Description  of  amendment  request 
This  amendment  request  would 
accomplish  two  functions.  First,  it  would 
delete  a  requirement  to  do  a  weekly 
Gross  Beta  Gamma  activity  analysis  on 
the  secondary  coolant  and  would 
substitute  in  its  place  a  requirement  to 
perform  an  isotopic  analysis  for  dose 
equivalent  1-131  concentration  every  72 
hours.  Along  with  the  change  to  isotopic 
analysis,  the  allowable  secondary 
coolant  activity  limit  is  reduced  from  1.0 
microcuries  per  cc  as  1-131  to  0.10 
microcuries  per  cc  as  Dose  Equivalent  I- 
131.  Second,  the  proposed  amendment 
would  delete  the  requirement  to 
determine  a  Condenser  Partition  Factor. 
The  Condenser  Partition  Factor  was 
previously  used  to  demonstrate 
compliance  with  a  secondary  coolant 
activity  level.  The  activity  of  the 
primary  system  was  measured  and  then 
by  calculation  using  the  Condenser 
Partition  Factor,  a  secondary  coolant 
activity  was  determined.  However,  now 
there  are  limits  placed  directly  on  the 
secondary  coolant  activity  which  is  now 
determined  by  direct  measurement,  and 


there  is  no  need  to  calculate  the 
Condenser  Partition  Factor.  This 
requirement  should  have  been  removed 
from  the  Technical  Specifications  when 
the  amendment  was  issued  requiring  a 
direct  measurement  of  secondary 
coolant  activity.  Its  deletion  now  has  no 
effect  on  plant  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  deletion  of  the  Condenser  Partition 
Factor  as  proposed  in  this  amendment  is 
considered  administrative  in  nature  in 
that  it  deletes  a  requirement  which  no 
longer  serves  a  useful  function  as  the 
function  has  been  replaced  by  another 
requirement  already  in  the  Technical 
Specifications.  This  part  of  the 
amendment  request  is  similar  to 
Example  (i)  of  amendments  that  are 
considered  not  likely  to  involve  a 
significant  hazards  consideration  (48  FR 
14870).  a  purely  administrative  change. 

The  amendment  proposal  to  replace 
the  weekly  Gross  Eieta  Gamma 
secondary  chemistry  analysis  with  an 
isotopic  analysis  for  dose  equivalent  I- 
131  concentration  every  72  hours  and 
reduce  the  allowed  activity  level 
constitutes  an  additional  limitation  not 
presenUy  in  the  Technical 
Specifications.  Therefore  this  part  of  the 
amendment  request  is  similar  to 
Example  (ii)  of  amendments  that  are 
considered  not  likely  to  involve  a 
significant  hazards  consideration  (48  FR 
14870).  a  change  that  constitutes  an 
additional  limitation,  restriction  or 
control  not  presently  in  the  Technical 
Specifications. 

Since  the  appUcation  for  amendment 
involves  proposed  changes  that  are 
similar  to  examples  for  which  no 
significant  hazards  consideration  exists, 
the  Commission's  staff  proposes  to 
determine  that  the  application  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building.  Commonwealth  and 
Wahiut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  NW.. 
Washington.  DC  20036. 

NRC  Branch  Chief:  John  F.  Stolz. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center.  Udb  County.  Iowa 

Date  of  amendment  request: 
September  24, 1984. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  (TS) 
regarding  the  arrangement  of  a  portion 


of  the  DAEC  plant  staffing  organization 
and  the  supervisory  relationship 
between  the  DAEC  site  management 
and  the  offsite  Nuclear  Generation 
Management. 

In  the  first  change,  the  position  of 
Assistant  Plant  Superintendent- 
Technical  Support  will  be  eliminated. 
Hiis  position  will  be  separated  into  two 
positions — the  Plant  Services  Supervisor 
and  the  Technical  Services 
Superintendent.  The  Support  Services 
Supervisor  and  the  Support  Services 
Personnel  will  now  come  under  the 
direction  of  the  Plant  Services 
Supervisor.  The  Technical  Support 
Supervisor,  the  Plant  Performance 
Supervisor  and  their  engineers  will  be 
tmder  the  direction  of  the  Technical 
Services  Superintendent,  who  will 
report  directly  to  the  Plant 
Superintendent — Nuclear.  The  position 
of  Technical  Services  Superintendent 
may  be  utilized  to  fulfill  the  license 
requirements  of  ANSI  N.18.1-1971.  The 
separation  of  supervision  into  the  areas 
of  Plant  Services  and  Technical  Services 
should  enhance  the  overall  efficiency 
and  effectiveness  of  the  plant  staffing. 
Also,  the  acronym  for  Senior  Licensed 
Operator  (SLO)  is  being  changed  to 
SRO,  which  stands  for  Senior  Reactor 
Operator.  This  will  eliminate  the 
confusion  between  this  acronym  and  the 
acronym  for  Single  Loop  Operation 
(SLO). 

The  second  change  is  that  the  Plant 
Superintendent-Nuclear  will  now  report 
to  the  Manager-Nuclear  Division  instead 
of  Director-Nuclear  Generation.  The 
related  plant  reporting  activities  will 
now  also  be  directed  to  the  Manager- 
Nuclear  Division.  This  change  will 
reduce  communication  time  and  levelize 
Xhe  overall  work  load  between  the 
Manager-Nuclear  Division  and  the 
Director-Nuclear  Generation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 
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We  have  reviewed  the  licenaee's 
request  for  amendraent  and  find  that  the 
proposed  amendment: 

(1)  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  because  the  licensee 
proposes  to:  (a)  Reorganize  the  plant 
staff  to  achieve  greater  efficiency  and 
control  and  (b)  revise  the  Plant 
Superintendent's  chain  of  command  in 
such  a  way  as  to  enhance 
communication  with  the  upper 
management  and  distribute  worit  load; 
such  changes  are  not  likely  to  increase 
the  probability  or  consequences  of 
previously  evaluated  accidents; 

(2)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident 
because  (a)  the  reorganization  will 
achieve  greater  efficiency  and  plant 
control  and  (b)  the  revised  Plant 
Superintendent's  chain  of  command  will 
enhance  the  communication  between 
the  Plant  Superintendent  and  upper 
managiement;  and 

(3)  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because 
(a)  plant  staff  reorganizati(m  does  not 
affect  the  margin  of  safety  and  (b)  the 
increased  communication  between  the 
Plant  Superintendent  and  the  upper 
management  is  not  likely  to  decrease 
the  m»sin  of  safety. 

Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
appHcation  involves  no  significant 
hazards  consideration. 

Local  Pubbc  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapids.  Iowa 
52401. 

Attorney  f^ licensee:  Jack  Newman, 
Esquire.  Harold  F.  Reis,  Esquire, 
Newman  and  Holtzinger,  1025 
Connecticut  Avenue,  NW.,  Washington. 
DC  20836. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Northeast  Nuclear  Energy  Company,  at 
al.,  Dockal  No.  SO-245,  MUbtoiM 
Nucieor  Power  SUtkm,  Uait  No.  1.  New 
London  County.  Connecticut 

Oet»  t^  amenfbnent  request:  October 
7, 1985. 

Descriptioa  of  amendment  request 
The  proposed  amendment  involves 
changes  to  the  Technical  Specifications 
(TS)  that  wwuld:  (1)  Consolidate  TS 
3.5.F.7  and  3.5.F.8  to  eliminate 
redunduicy  with  respect  to  woric  on 
control  rod  drive  mechanisms,  fuel 
movement  and  fuel  replacement  during 
refueliag  conditions;  (2)  ebminate  water 
volume  requirements  for  the  spent  fuel 
pool  and  the  refuel  cavity  but  retain 
water  level  depth  requirentents  in 
measured  units  of  feet  and  (3)  modify 


Low  Pressure  Coolant  Injection  (LPCI)/ 
Core  Spray  requirements  with  the 
reactor  in  "Rehiel  Mode  "  and  the  refuel 
cavity  flooded  to  allow  the  LPCI/Core 
Spray  pumps  breakers  to  be  racked  out. 

Basis  for  proposed  no  significant 
hoMorda  consideration  determinatioa- 
The  licensee  has  reviewed  the  proposed 
changes  pursuant  to  10  CFR  50.59  and 
has  determined  that  they  do  not 
constitute  an  unreviewed  safety 
question  since  the  margins  of  safety  are 
maintained,  the  probability  of 
occuri-ence  or  the  consequence  of 
previously  analyzed  accidents  has  not 
been  increased,  and  the  probability  for  a 
new  type  of  accident  not  previously 
evaluated  has  not  been  created.  The 
proposed  changes  to  the  LPCI/Core 
Spray  are  less  restrictive  than  the 
existing  TS  in  that  they  allow  die  4160 
volt  supi^y  breakers  to  be  racked  out  to 
prevmit  inadvertent  operation  of  the 
systems  that  could  result  in  refuel  floor 
flooding  with  the  reactor  in  the  refuel 
mode  w4iile  continuing  to  require 
operable  systems.  However,  these 
proposed  changes  are  more  conservative 
than  Standard  Technical  ^ecifications 
(STS)  for  BWRs  in  that  the  STS  do  not 
require  that  the  LPCf/Core  Spray  be 
operable  when  the  reactor  vessel  head 
is  removed  and  the  refuel  cavity  is 
flooded  The  licensee  views  these 
proposed  changes  to  be  a  net 
improvement  in  i^nt  safety  because  the 
systems  are  available  to  perform  their 
intended  safety  function  but  precliMied 
from  inadvertent  actuation  that  could 
result  in  refuel  floor  flooding.  The 
remaining  dianges,  the  licensee  has 
concluded  are  of  a  clarifying/ 
administrative  nature.  The  Hcensee  has 
reviewed  the  proposed  changes  in 
accordance  with  10  CFR  5a92  and  has 
concluded  that  they  do  not  involve  a 
significant  hazards  consideration.  The 
basis  for  this  conclusion  is  that  the 
criteria  of  10  CFR  50.92(c)  are  not 
compromised,  a  conclusion  that  is 
suppported  by  the  licensee's 
determinations  made- pursuant  to  10  CFR 
50.59. 

In  addition,  the  Commission  has 
provided  guidance  concerning  the 
application  of  standards  in  10  CFR  50.92 
by  providing  certain  examples  (48  FR 
14870,  April  6, 1983).  The  proposed 
changes  (1)  and  (2)  the  TS  3.5.F.7  and 
3.5.F.8  are  enveloped  by  example  (i)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration.  Example  (i) 
involves  a  purely  adrainistretive  change 
to  TS;  for  example,  a  change  to  achieve 
consistency  throughout  the  TS.  By 
combining  the  partially  redundant 
requirements  of  TS  3.5.F.7  and  3.5.F.8 
and  further  clarifying  the  normal 
conditions  oi  the  refuel  cavity  the 


resulting  specificati<m  is  more  consistent 
in  its  contents.  Inclusion  of  a  reference 
to  TS  3.10.C  in  the  proposed  wording 
makes  the  requirement  for  water  level  in 
the  refining  cavity  consistent  with  the 
existing  method  used  by  the  operator  to 
monitor  water  level  (an  indicated  level 
rather  than  a  specified  volume)  without 
changing  the  intent  of  the  specification. 

In  regard  to  change  (3),  the  current  TS 
requires  at  least  one  LPCI/Core  Spray 
system  to  be  operable  in  the  Refuel 
Mode  with  irradiated  fud  in  the  vessel 
and  control  rod  drive  or  fuel  movement 
work  being  performed  The  proposed 
change  to  modify  LPQ/Core  Spray 
requirements  during  the  refuel  condition 
involves  a  modest  relaxation  in 
operabibfy  requirements  relative  to 
existing  TS  and  is  roost  closely 
envrioped  by  example  (vi)  which 
involves  a  d>ange  wfaidi  either  may 
result  in  some  increase  to  the 
probabilify  m  consequences  of  a 
previously  analyzed  accident  or  may     * 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 
The  proposed  change  represents  a  net 
improveraait  in  overall  plant  safety  and 
reliability.  The  proposed  change  would 
allow  an  operator  to  rack  out  the  IJ>CI/ 
Core  ^tray  pump  breakers,  with  the 
reactor  in  the  Rf^uel  Mode  and  the 
refuel  cavity  flooded,  to  prevent  an 
inadvertent  miecbon  and  possible  refuel 
floor  flooding  while  retaining  the  ability 
to  quickly  retiuv  the  LPQ/Core  Spray 
system  to  full  operability  by  racking  in 
the  breakers.  This  change  would  result 
in  conditions  more  conservative  than 
the  Standard  Technical  Specifications  in 
that  it  requires  operability  or 
availabilify  of  LPCI/Core  Spray  for 
operation  in  the  Refuel  Mode  while  the 
Standard  Technical  Specifications  do 
not  require  op«^bih'ty  at  alL 

Based  on  the  information  provided  by 
the  licensee,  the  staff  proposes  to 
detennine  that  the  license  amendment 
request  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Roam 
location:  Waterford  PubHc  Library,  49 
Rope  Fnry  Road.  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Beiry.  ft  Howard 
CouBsriors  at  Law,  City  Place.  Hartford, 
Connecticut  06103-9499. 

NRC  Branch  Chief:  John  A.  Zwolinski. 
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NoHheasI  Nudear  Enecgy  Company,  et 
aL.  Docket  No.  50-245.  Millstone 
Nuclear  Power  Stadoo,  Unit  No.  1.  New 
London  County.  Connecticut 

Date  of  amendment  request:  October 
iai985. 

Description  of  amendment  request: 
The  proposed  amendment  would  chan^ 
the  Technical  Speciflcations  (TS)  by 
adding  a  definition  for  "Refuel 
Condition",  and  clarifying  related 
sections  affected  by'the  added 
deHnition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  define  the  Refuel 
Condition  and  clarify  operability 
requirements  of  various  systems  during 
the  Refuel  and  Shutdown  Conditions.  In 
many  instances,  the  proposed  changes 
are  editorial  in  nature  in  that  they 
remove  redundant  wording.  The  licensee 
has  reviewed  the  proposed  changes 
pursuant  to  10  CFR  50.59  and  has 
determined  that  they  do  not  constitute 
an  unreviewed  safety  question,  i.e.,  the 
margins  of  safety  are  maintained,  the 
probability  of  occurrence  or  the 
consequences  of  a  previously  analyzed 
accident  have  not  been  increased  and 
the  possibility  for  a  new  type  of 
accident  not  previously  evaluated  has 
not  been  created. 

The  licensee  has  reviewed  the 
proposed  changes  in  accordance  with  10 
CFR  50.59  and  has  concluded  that  they 
do  not  involve  a  significant  hazards 
consideration.  The  basis  for  this 
conclusion  is  that  the  criteria  of  10  CFR 
50.92(c)  are  not  compromised,  a 
conclusion  which  is  supported  by  the 
determinations  made  piu^uant  to  10  CFR 
50.59. 

Additionally,  the  Commission  has 
provided  guidance  concerning  the 
application  of  the  standards  in  10  CFR 
59.92  by  providing  certain  examples  (48 
FR 14870,  April  6. 1983).  Example  (ii)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TS.  The  proposed  change 
would  require  a  lower  limit  for 
maximum  reactor  coolant  temperature 
iif  the  newly  defined  "Refuel  Condition", 
and  therefore  falls  within  the  envelope 
of  example  (ii).  The  proposed  changes  in 
the  remaining  items  of  Attachment  No.  1 
of  the  licensee's  application  fall  within 
the  envelope  of  example  (i)  in  that  they 
involve  changes  to  ensure  consistency 
throughout  the  TS. 

Based  on  the  information  provided  by 
the  licensee,  the  staff  proposes  to 
determine  that  the  license  amendment 
request  involves  no  significant  hazards 
considerations. 


Local  Public  Document  Room 
location:  Watetford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard. 
Counselors  at  Law,  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  5»-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant.  Units  1 
and  2,  San  Luis  Obispo  County, 
California 

Date  of  Amendment  RequesL-  August 
27, 1985  (Reference  LAR  85-06). 

Description  of  Amendment  Request: 
The  proposed  amendment  would  revise 
the  Diablo  Canyon  Units  1  and  2 
combined  Technical  Specifications  to 
delete  references  to  the  Reactor  Coolant 
Pump  (RCP)  Breaker  Position  Trip  above 
the  P-8  (35  percent  power)  permissive 
interlock  in  Table  3.3-1  of  Technical 
Specification  3/4.3.1.  "Reactor  Trip 
System  Instrumentation"  and  the  Bases 
for  Technical  Specification  2.2.1, 
"Reactor  Trip  System  Instrumentation 
Setpoints." 

liie  changes  to  Table  3.3-1  and  Bases 
2.2.1  would  result  in  a  modification  of 
the  Reactor  Trip  System  which  would 
prevent  spurious  trips  caused  by  voltage 
fluctuations  on  the  120-V  ac  inverter 
output  or  total  loss  of  inverter  which 
translates  as  an  RCP  breaker  open  input 
to  the  Solid  State  Protection  System 
(SSPS).  The  SSPS  LOGIC  inputs  for 
reactor  trips  caused  by  RCP  breaker 
position  are  presently  a  function  of 
power  level.  Between  10  percent  (P-7) 
and  35  percent  power,  a  minimum  two- 
out-of-four  breaker  open  indications  are 
required  before  initiating  a  reactor  trip. 
Above  35  percent  power  the  logic  is 
presently  a  minimum  one-out-of-four 
requirement  The  proposed 
modifications  would  extend  the  two-out- 
of-four  logic  for  all  power  levels  at  or 
above  10  percent  power.  This  would 
permit  required  maintenance  and  testing 
inside  the  control  room  cabinets  and 
make  the  reactor  protection  system  and 
overall  plant  operation  less  susceptible 
to  transients  initiated  by  single 
electrical  failures,  thus  lowering  the 
probability  of  spurious  trips  and 
decreasing  thermal  cycling  of  the  reactor 
coolant  system  (RCS). 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  signiflcant  hazards 
consideration  if  operation  of  the  facility 


in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  reactor  trip  due  to  an  open  RCP 
breaker  is  an  anticipatory  trip  for  which 
no  credit  is  taken  in  the  Diablo  Canyon 
accident  analyses  as  described  in  the 
FSAR.  Rather,  the  low  primary  coolant 
flow  signal  for  each  of  the  four  reactor 
coolant  loops  is  used  for  these  analyses. 
The  proposed  change  would  not  affect 
the  logic  between  P-7  and  P-8.  The 
change  in  the  Technical  SpeciHcations 
from  a  one-out-of-four  to  a  two-out-of- 
four  RCP  breaker  trip  above  P-8  would 
prevent  spurious  reactor  trips  caused  by 
voltage  fluctuations  and  would  reduce 
stress  to  the  reactor  coolant  system  due 
to  unnecessary  thermal  cycling. 

The  same  change  to  the  RCP  breaker 
trip  logic  as  proposed  for  Diablo  Canyon 
Unites  1  and  2  was  previously  reviewed 
and  approved  by  the  staH  in  July  1980 
for  the  similarly  designed  Westinghouse 
4-loop  PWR  Trojan  Plant  and  the  same 
RCP  breaker  trip  logic  was  included  in 
the  similarly  designed  Westinghouse  4- 
loop  PWR  Byron  and  Braidwood  Plants. 
The  modified  anticipatory  RCP  breaker 
trip  logic  and  the  low  primary  coolant 
flow  trip  logic  for  Diablo  Canyon  Units  1 
and  2  will  be  the  same  as  described  in 
FSAR  Chapters  7  and  15  for  those 
plants. 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  RCP  breaker  anticipatory  trip  was 
not  considered  as  a  basis  in  the  previous 
and  current  evaluation  of  accidents  and 
does  not  affect  those  analyses.  The 
resulting  challenges  to  the  reactor 
system  by  spurious  scrams  is  considered 
a  detriment  to  safety. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
there  is  no  change  to  the  plant 
configuration  or  change  in  the  function 
of  instrumentation  relating  to  the 
mitigation  of  accidents. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the  safety 
analysis  is  based  on  the  low  primary 
coolant  flow  detection  system,  not  the 
pump  breaker  anticipatory  trip  system. 
The  slight  margin  of  safety  achieved  by 
the  reactor  trip  from  the  RCP  breakers  is 
outweighed  by  the  detriment  to  the 
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reactor  system  resulting  from  spurious 
scrams  caused  by  the  RCP  breakers. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
t:hanges  to  the  Technical  Sepcifications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room  ■ 
Location:  California  Polytechnical  State 
University  Library,  Government 
Documents  and  Maps  Department.  San 
Luia  Obispo,  California  93407. 

Attorneys  for  Licensee:  IHiiiip  A, 
Crane,  Esq.,  Richard  F.  Locke,  Esq.. 
Pacific  Gas  and  Electrical  Company, 
P.O.  Box  7442.  San  Francisco.  California 
94120  and  to  Bruce  Norton,  Esq..  Norton, 
Burke.  Berry  and  French,  P.O.  Box  10569, 
Phoenix,  Arizona  95064. 

NRC  Branch  Chief:  George  W. 
Knighton. 

Pennsylvania  Power  ft  Ught  Company, 
Docket  Nos.  50-387  and  80-388, 
Susquehanna  Steam  Electric  Station. 
Units  1  and  2.  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  April  11, 
1985  as  supplemented  on  August  15, 
1985  and  September  11, 1985. 

Description  of  amendment  request 
The  licensee  in  his  April  11. 1985  letter 
requested  changes  to  the  Susquehanna 
Unit  1  and  Unit  2  Technioel 
Specifications  which  would  support  long 
term  operation  with  one  recirculation 
loop  out  of  service  (Single  Loop 
Operation  (SLO)).  These  changes 
incoporate  a  new  SLO  Technical 
Specification,  3.4.1.1.2.a. 

The  proposed  amendment  request  to 
support  long  term  SLO  would  change  the 
Technical  Specifications  in  the  following 
manner  (1)  Limits  the  allowable  pump 
speed  during  SLO:  (2)  increases  the 
Minimum  Critical  Power  Ratio  (MCPR) 
Safety  Limit  by  0.01;  (3)  establishes 
appropriate  Average  Power  Range 
Monitor  (APRM)  Flow  Biased  Scram 
Trip  setpoints;  (4)  revises  the  Maximum 
Average  Planar  Linear  Heat  Generation 
Rate  (MAPLHGR)  Hmits:  and  (5)  revises 
the  Rod  Block  Monitor  (RBM)/APRM 
Control  Rod  Block  setpoints.  The 
licensee  has  additionally  included  an 
Applicability  section  and  appropriately 
revised  SURVEILLANCE 
REQUIREMENTS  for  long  term  SLO. 
The  licensee  has  updated  the  Bases 
section  to  reflect  the  addition  of 
Technical  Specification  3.4.1.1.2.a  for 
SLO. 

To  support  the  proposed  license 
amendment,  the  licensee  provided  the 
SUSQUEHANNA  SINGLE  LOOP 
OPERATION  ANALYSIS,  dated  JUNE 
1984,  prepared  by  GE  for  PP&L  as  well 
as  information  provided  by  Exxon.  This 
information  was  transmitted  to  the  NRC 


in  a  letter  dated  August  15, 1085,  from 
N.W.  Curtis  (PP&L)  to  W.R.  Butler 
(NRC). 

Basis  for  Proposed  No  Significant 
Hazards  Consideration:  The  licensee  in 
a  letter  dated  September  11, 1985  stated 
that: 

1.  The  proposed  changes  do  not 
involve  a  signiBcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evahiated. 

(a)  A  review  of  the  limiting 
Anticipated  Operational  Occurrences 
(AOOs)  was  performed  by  GE  to 
demonstrate  adequate  margin  to  the 
MCm  Safety  Limit.  A  review  of  the 
values  used  in  die  statistical  analysis  of 
the  determination  of  the  fuel  cladding 
safety  limit  was  performed.  Increased 
uncertainties  for  the  total  core  flow  and 
TIP  readings  resulted  in  a  0.01  increase 
in  the  MCPR  Safety  Limit.  Although  the 
MCPR  Safety  Limit  increased  by  0.01. 
the  analysis  of  the  AOOs  demonstrated 
there  is  enough  margin  not  to  increase 
the  MCPR  operating  limit  or  the  flow 
dependent  MCTO  limit.  It  is  concluded 
that  this  aspect  of  single  loop  operation 
is  bounded  by  the  analysis  presently 
used  to  find  dual  loop  operation 
acceptable  when  remaining  within  the 
established  and  accepted  operational 
limits.  When  operating  with  one  loop  the 
probability  or  consequence  of  an 
accident  previously  evaluated  has  not  - 
been  increased  as  long  as  the  licensee 
operates  the  plant  within  the  allowable 
limits  (i.e.  MCPR  limits).  The  licensee's 
Technical  Specifications  require  the 
licensee  to  operate  within  these 
prescribed  values. 

(b)  A  review  of  the  LOCA  event  was 
performed  both  by  GE  and  ENC.  The 
analysis  of  the  limiting  recirculating 
pump  discharge  pipe  break,  while  in 
SLO,  results  in  a  longer  (+11  sec)  peak 
node  uncovered  time.  To  maintain  the 
same  peak  clad  temperature  as  in  two 
loop  operation,  the  analysis  shows  the 
Maximum  Average  Planar  Linear  Heat 
Generation  Rate  (MAPLHGR)  needs  to 
be  reduced  by  a  factor  of  0.81.  Since  the 
same  peak  clad  temperature  can  be 
maintained  by  reducing  the  MAPLHGR 
value,  the  licensee  has  compensated  for 
this  by  incorporating  into  the  new 
proposed  SLO  Technical  Specifications 
the  appropriately  reduced  MAPLHGR 
value.  In  compensating  for  the  increase 
in  peak  node  uncovered  time  by 
reducing  the  MAPLHGR  value,  the 
licensee  has  not  increased  the 
probability  or  consequences  of  a 
previously  evaluated  accident.  The  new 
SLO  Technical  Specifications  ensure 
that  SLO  is  bounded  by  the  dual  loop 
operation  analysis  of  the  limiting 
recirculating  pump  discharge  pipe  break 
event.  The  containment  response  for  a 


Design  Basis  Accident  (DBA) 
recirculation  line  break  in  SLO  is 
bounded  by  the  rated  power  two-loop 
operation  analysis  presented  in  the 
FSAR  and  therefore  does  not  increase 
the  probability  or  consequence  of  a 
previously  evaluated  accident. 

(c)  Thermal-hydraulic  stability  was 
evaluated  for  its  adequacy  with  respect 
to  General  Design  Criteria  12  (10CFR50. 
Apendix  A).  It  is  shown  that  SLO 
satisfies  this  stability  criterion.  In 
addition,  SSES-1  and  SSE&-2  Technical 
Specifications  have  implemented 
surveillance  requirements  for  detecting 
and  suppressing  power  oscillations. 
These  requirements  to  detect  and 
suppress  power  oscillations  are 
applicable  during  SLO.  As  a  result  the 
licensee  is  required  to  maintain  the 
acceptable  level  of  thermal  hydraulic 
stability  regardless  of  the  number  of 
operating  loops,  and  therefore  has  not 
increased  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(d)  The  fuel  thermal  and  mechanical 
duty  of  transients  occurring  during  SLO 
was  determined  to  be  bounded  by  the 
fuel  design  basis  and  is  therefor  not 
ejected  by  the  number  of  operating 
loops.  Based  on  vessel  internal 
vibration,  the  operating  loop  pump  is 
limited  to  90%  of  rated  speed.  GE  also 
performed  was  vibration  analysis  and  a 
review  of  test  data  taken  during  SLO  on 
jet  pumps  %vith  and  without  restrainer 
set  screw  gaps.  The  results  show  that  on 
Unit  1,  with  postulated  jet  pump  gaps, 
the  recirculation  pumps  can  operate  up 
to  80%  of  rated  speed  in  SLO.  This 
analysis  is  not  applicable  to  Unit  2  since 
the  jet  pump  gap  problem  has  been 
resolved  for  Unit  2.  The  licensee  has 
stated  that  vessel  internal  vibration  can 
also  occiu'  when  operating  the  plant 
with  both  recirculation  loops  if  the  two 
loops  are  not  kept  within  a  certain 
percentage  of  rated  speed  with  respect 
to  each  other.  The  licensee's  current 
Technical  Specifications  address  this 
problem  by  operating  the  pumps  within 
certain  limits  of  each  other,  as 
applicable.  For  SLO  the  licensee  has    • 
determined  the  percentage  of  rated 
speed  at  which  one  recirculating  pump 
can  operate  without  having  problems 
with  vessel  internal  vibration.  Operation 
with  one  loop  does  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated  with 
regard  to  vessel  internal  vibration  since 
the  licensee  has  adequately  determined 
the  pump  speed  limit  at  which  the 
problem  can  occur  and  has  incorporated 
into  the  proposed  SLO  Technical 
Specifications  the  requirements  to  stay 
below  this  limit. 
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(e)  ENC  performed  a  review  of  SLO 
for  SSES  Unit  1.  This  analysis  will  also 
be  applicable  to  Unit  2  after  the  Unit  2 
first  refueling  outage.  Presently  Unit  2  is 
bounded  by  the  GE  analysis.  The  ENC 
review  centered  on  the  compatibility 
between  ENC  8X6  and  GE  8x8  fuel. 
The  review  of  the  two-loop  analyses 
shows  comparable  results  for 
(^}erational  transients  between  ENC 
8X8  and  GE  8X8  and  somewhat  higher 
MAPLHGR  limits  with  ENC 
methodology.  Consequently,  the  ENC 
review  shows  the  GE  SLO  analysis  is 
conservative  for  ENC  fuel.  As  a  result 
the  GE  analysis  is  bounding  for  GE  fuel 
and  a  GE-ENC  mixed  core.  With  the 
implementation  of  the  proposed  SLO 
Technical  Specifications,  SLO  is 
bounded  by  the  GE  dual  loop  analysis 
and  therefore  does  not  Increase  the 
probability  of  consequences  of  a 
previously  evaluated  accident 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated.  Although  this  change  allows 
extended  operation  in  a  configuration 
that  was  previously  allowed  only  for  a 
limited  period,  analysis  has  shown  (as 
described  in  1  above)  that  operation 
with  one  recirculation  loop  out  of 
service  is  within  existing  analyses  based 
on  the  proposed  revised  Technical 
Specification  requirements. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  hcensee  in  the 
analysis  provided  in  their  April  11, 1985. 
August  15, 1965  and  September  11, 1965 
submittals,  has  performed  a  comparison 
between  the  existing  GE  two-loop 
analysis  and  the  proposed  SLO  with  GE 
fuel:  and  between  the  existing  GE  two- 
loop  analysis  and  the  proposed  SLO 
with  a  GE-ENC  mixed  core.  The  licensee 
has  found  in  both  cases  that  the 
analyses  are  bounded  by  the  GE  and 
Exxon  tMTo-loop  analysis  when 
implementing  the  proposed  revised 
Technical  Specifications.  The  licensee 
has  accomplished  this  by  making  a 
comparison  between  SLO  and  dual  loop 
operation  and  imposing  more  stringent 
Technical  Specifications  in  order  to 
remain  within  the  dual  loop  operation 
analysis.  The  revised  SLO  Technical 
Specification  limits  thus  maintain  dual 
loop  operation  margins  during  SLO  and 
the  proposed  changes  will  not  result  in  a 
significant  reduction  in  margins  of 
safety. 

Based  on  the  above  discussion  the 
NRC  staff  agrees  with  the  licensee's 
findings  of  no  significant  hazards 
consideration  associated  with  the 
proposed  amendment  and  proposes  to 
determine  that  the  amendment  request 


does  not  involve  a  si^ficant  hazards 
consideration. 

Local  Public  Document  Room 
hcatioa:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  |ay  Silberg, 
Esquire:  Shew,  Pittman.  Potts  & 
Trowbridge,  1800  M  Street  NW.. 
Washington.  DC  20036. 

Philadelphia  Electric  Company,  PufaHc 
Service  Electricand  Gas  Company, 
Delnuuva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Dockets  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3.  York  County,  Pennsylvania 

Date  of  amendment  request  May  23, 
1965. 

Description  of  amendment  request 
The  proposed  amendments  would:  (1) 
Provide  a  revised  Technical 
Specifications  (TSs)  definition  of 
"Alteration  of  the  Reactor  Core" 
(Section  1,  Definitions]  consistent  with 
the  Standard  Technical  Specifications 
for  Boiling  Water  Reactors  (NUREG- 
0123.  Rev.  3),  (2)  change  the  limit  of  the 
concentration  of  hydrogen  downstream 
of  the  hydrogen  recombiners  in  the 
ofiigas  system  to  less  than  or  equal  to  A% 
by  volume  and  delete  current  TS  Section 
3.&C.6.b,  (3)  revise  Section  3.&C&C  to 
require  only  one  hydrogen  monitor 
downstream  of  the  recombiner  to  be 
operable  during  power  operation  rather 
than  two  monitors  as  is  currently 
required  by  this  Section,  and  (4)  permit 
operation  to  continue  up  to  30  days  with 
less  than  the  required  number  of 
hydrogen  monitors  operable,  provided 
that  grab  samples  are  tcdcen  and 
anal}rzed  every  four  hours  during  power 
operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  addition  of  the  words 
".  .  .  with  the  vessel  head  removed  and 
fuel  in  the  vessel .  .  ."  to  the  "Alteration 
of  the  Reactor  Core"  definition  (Section 
1]  would  provide  clarification  of  the 
intent  of  this  definition  to  avoid  fuel 
damage.  The  Commission  has  provided 
guidance  concerning  the  appHcation  of 
the  standards  in  10  CFR  50.92  by 
providing  certain  examples  (48  PR 
14870).  One  of  the  examples  (vi)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration  relates  to  a 
change  which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously-analyzed 
accident  or  may  reduce  in  some  way  a 
safety  maigin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  specified  in  the 


Standard  Review  Plan:  for  example,  a 
change  resulting  from  the  application  of 
a  small  refinement  of  a  previoasiy  used 
calculational  model  or  design  method. 
The  above  proposed  change  fits  this 
example.  The  addition  of  the  proposed 
words  would  make  the  definition  of 
"Alteration  of  the  Reactor  Core"  less 
restrictive  and,  thereby  reduce  in  some 
way  a  safety  margin.  However,  the 
proposed  wording  is  consistent  with  the 
staffs  Standard  Technical 
Specifications  for  BoiUng  Water 
Reactors  (NUREG-0123,  Rev.  3)  and  the 
results  of  the  change  are  clearly  within 
all  acceptable  criteria  with  respect  to 
the  system  or  component  specified  in 
tfie  Standard  Review  Plan  [SRP  9.1.4  and 
9.1.5).  The  proposed  change  is  thus 
encompassed  by  example  (vi)  of  the 
Commission's  guidance. 

The  changes  identified  in  Items  2, 3, 
and  4  above  would  delete  and  revise 
certain  TSs  Sections.  These  proposed 
changes  would  result  in  less  restrictive 
limiting  conditions  for  operation  (LCOs) 
and  surveillance  requirements.  These 
proposed  changes  are  the  result  of  the 
licensee's  modifications  of  the  Peach 
Bottom  offgas  system.  The  licensee  has 
upgraded  its  of^as  system  by  replacing 
mechanical  compressors  and  the 
pressurized  holdup  pipe  with  a  low 
pressure  ambient  charcoal  delay  system 
at  Unit  Z.  Similar  modifications  are 
planned  for  Unit  3.  The  older 
compressed  storage  delay  system 
(pressurized  holdup  pipe)  was  not 
hydrogen  detonation  resistant 
downstream  of  the  mechanical 
compressors  due  to  high  operating 
pressures.  The  new  system  is  designed 
to  withstand  hydrogen  detonation. 

The  proposed  changes  identified  in 
Items  2, 3  and  4  above  are  all  directed  at 
the  current  Peach  Bottom  TSs  which 
address  the  older  Peach  Bottom 
compressed  storage  offgas  system  which 
was  not  designed  to  withstand  a 
hydrogen  detonation  event  The 
licensee's  proposed  changes  are 
consistent  vnth  the  NRC  sta^s  TSs    . 
guidance  for  systems  designed  to 
withstand  a  hydrogen  explosion 
("Radiological  Effluent  Technical 
Specifications  for  BWR's,"  NUREG-0473. 
Revision  2),  such  as  the  upgraded  Peach 
Bottom  system. 

Standard  Review  Plan  (SRP)  11.3 
(Caseous  Effluent  Systems)  requires  the 
design  of  gaseous  waste  management 
systems  either  to  withstand  the  effects 
of  a  hydrogen  explosion,  or  to  have  dual 
gas  analyzers  with  automatic  control 
functions  to  preclude  the  formation  or 
buildup  of  explosive  mixtures.  The 
upgraded  Peach  Bottom  offgas  system 
has  been  designed  to  Withstand  the 
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effects  of  a  hydrogen  explosion  and 
clearly  falls  within  all  acceptable  staff 
criteria  outlined  in  SRP  11.3,  Section 
II.B.e.a  (Systems  Designed  To  Withstand 
The  Effects  Of  A  Hydrogen  Explosion). 
As  modiHed,  the  licensee  indicates  that 
the  holdup  pipe  will  operate  at 
essentially  atmospheric  pressure  and 
since  the  design  pressure  of  the  holdup 
pipe  Is  350  psig  these  values  fall  within 
the  acceptance  criteria  of  the  above 
cited  SRP.  Therefore,  the  staff  concludes 
that  the  proposed  changes  are  also 
encompassed  by  example  (vi)  of  the 
Commission's  guidance. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  TSs  involve  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania. 

Attgrney  for  licensee:  Troy  B.  Conner, 
Jr.,  1747  Pennsylvania  Avenue,  NW., 
Washington,  DC  20006. 

NRC  Branch  Chief:  John  F.  Stolz. 

Power  Autbority  of  the  State  of  New 
York,  Docket  Na  5ft^333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request 
September  19, 1985. 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  to 
incorporate  the  new  reporting 
requirements  as  defined  by  the 
Commission  in  Generic  Letter  No.  83-43, 
dated  December  19, 1983. 

Section  50.72  of  Title  10  of  the  Code  of 
Federal  Regulations  has  been  revised 
and  became  effective  January  1, 1984.  A 
new  9  50.73  of  Title  10  of  the  Code  of  the 
Federal  Regulations  has  been  added  and 
also  became  effective  January  1. 1984. 
Section  50.72  revises  the  immediate 
notification  requirements  for  operating 
nuclear  power  reactors.  The  new  S  50.73 
provides  for  a  revised  Licensee  Event 
Report  System. 

Paragraph  (g)  of  §  50.73  specifically 
states  that  "the  requirements  contained 
in  this  section  replace  all  existing 
requirements  for  licensees  to  report 
'Reportable  Occurrences'  as  defined  in 
individual  plant  Technical 
Specifications."  The  definition 
"Reportable  Occurrence"  will  be 
replaced  by  a  new  term,  "Reportable 
Event"  These  changes  will  be  made  in 
the  current  version  of  Standard 
Technical  Specifications  (STS)  for  all 
nuclear  power  reactors  and  in  the 
Technical  Specifications  for  plants  not 
yet  licensed. 


The  changes  relating  to  the  revised 
reporting  requirements  are  in 
accordance  with  10  CFR  50.72  and  10 
CFR  50.73  and  with  the  guidance 
provided  by  the  Commission  in  Generic 
Letter  83-43  and  are  made  at  the 
Commission's  request 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  its 
standards  set  forth  in  10  CFR  50.92  for 
no  significant  hazards  consideration  by 
providing  certain  examples  published  in 
the  Federal  Register  on  April  6, 1983  (48 
FTl  14870).  Examples  of  an  amendment 
likely  to  involve  no  significant  hazards 
consideration  include  (vii)  a  change  to 
make  a  license  conform  to  changes  in 
the  regulations,  where  the  license 
change  results  in  very  minor  changes  to 
facility  operations  clearly  in  keeping 
with  the  regulations. 

The  staff  has  reviewed  the  proposed 
amendment  and  finds  that  the  revisions 
relating  to  the  new  reporting 
requirements  fall  under  the  criteria  of 
example  (vii)  since  they  are  clarifying 
requirements  made  by  a  change  in  the 
regulations  and  made  at  the  request  of 
the  Commission.  On  this  basis,  the 
Commission  proposes  to  determine  that 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  Assistant  General  Counsel,  Power 
Authority  of  the  State  of  New  York,  10 
Columbus  Circle,  New  Yoik.  New  York 
10019. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Unit  No.  3.  Westchester  County.  New 
York 

Date  of  amendment  request  May  17, 
1985  as  supplemented  August  9, 1985. 

Description  of  amendment  request 
This  notice  supersedes  a  September  25, 
1985  notice  (50  FR  38021)  and  corrects 
the  basis  for  that  notice.  The  changes  to 
the  Security  Plan  revise  the  table  of  the 
management  organization  to  include 
certain  title  changes;  remove  and 
replace  out-of-date  document  references 
with  current  references  to  the  guard 
training  and  qualification  plan;  extend 
certain  construction  completion  dates 
which  fall  due  during  an  butage;  to  - 
document  changes  to  locations  of  the 
perimeter  fence;  clarify  additional 
upgrades  to  the  intrusion  detection/ 
CCTV  system,  and  provide  additional 


details  on  the  special  security  measures 
at  the  condensate  polisher  building  and 
intake  structures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Our  evaluation  of  the  changes  concludes 
that  the  licensee  has  provided 
equivalent  or  improved  measures  for  all 
of  the  changes  and  for  these  reasons  we 
conclude  that  a  no  significant  hazards 
consideration  finding  is  appropriate 
because  proposed  changes  do  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Columbus  Circle.  New  York, 
New  York  10019. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Saeramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancbo  Seco 
Nuclear  Generating  Station,  Sacramento 
County.  California 

Date  of  amendment  request  March  18, 
1985.  as  supplemented  t^  letter  dated 
August  2, 1985. 

Description  of  amendment  request 
The  proposed  Technical  Specification 
amendment  changes  the  minimum  boron 
concentration  in  the  primary  system 
during  refueling  from  1850  ppm  to  1974 
ppm.  The  existing  mimimum  boron 
concentration  is  based  on  an  evaluation 
which  concluded  that  if  all  control  rods 
were  withdrawn  during  refueling  while 
the  boron  concentration  is  at  least  1850 
ppm,  Keff  would  not  exceed  0.99. 
Technical  Specification  boron  limits 
during  refueling  are  based  on 
maintaining  Keff  not  greater  than  0.95 
without  credit  for  control  rods.  The 
proposed  concentration,  1974  ppm.  is  the 
boron  concentration  corresponding  to  a 
Keff  of  0.%.  The  proposed  change  is  a 
conservative  measure  which  eliminates 
conflicting  criteria  and  ensures  that  the 
desired  shutdown  margin  is  maintained 
during  refueling. 

Basic  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
si^tficant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include  changes  that 
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constitute  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specificatioas: 
for  example,  a  more  strin^nt 
surveillance  requirement. 

The  change  proposed  in  the 
amendment  application  is  encompassed 
by  this  example  in  that  a  more 
conservative  shutdown  margin  is 
assured  by  the  requirement  to  maintain 
a  higher  minimum  boron  concentration 
during  refueling.  Therefore,  since  the 
application  for  amendment  involves  a 
proposed  change  that  is  similar  to  an 
example  for  which  no  significant 
hazards  consideration  exists,  the  staff 
has  made  a  proposed  determination  that 
the  application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828  I  Street,  Sacramento, 
California  95814. 

A  ttomey  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District.  6201  S  Street,  P.  O.  Box  15830, 
Sacramento,  California  95813. 

NRC  Branch  Chief:  John  F.  Stolt 

Sacramento  Municipal  Utility  District, 
Docket  No.  S»-n2,  Randio  Seco 
Nuclear  Generatiiig  Statioa,  Sacramento 
County,  California 

Date  of  amendment  request:  April  15, 
1985,  as  modified  September  6, 1985. 

Description  of  amendment  request- 
The  proposed  Technical  Specification 
amendment  would  modify  the  periodic 
testing  requirements  of  the  diesel 
generators.  The  current  Technical 
Specification  requirement  includes  a  test 
to  verify  that  following  a  diesel  trip  of  a 
loaded  diesel  generator,  the  diesel 
would  restart  automatically  and 
sequentially  reenergize  the  appropriate 
electrical  loads.  The  proposed 
amendment  would  modify  the  periodic 
test  to  open  the  output  breaker  of  the 
loaded  diesel  generator  rather  than 
tripping  the  diesel.  The  test  would  then 
verify  that  the  diesel  generator  would 
sequentially  reenergize  the  appropriate 
electrical  loads. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
considered  not  to  involve  a  significant 
hazards  consideration  by  providing 
certain  examples  (48  FR  14870).  One 
example  (vi)  is  a  change  which  either 
may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan: 


for  example,  a  change  resulting  from  the 
application  of  a  small  refmement  of  a 
previously  used  calculational  model  or 
design  method. 

The  existing  Technical  Specification 
requirements  were  established  to 
comply  with  NRC  criteria  to  verify  the 
automatic  response  to  interruption  of 
onsite  emergency  power.  The  NRC 
criteria  do  not  specifically  require  a 
diesel  trip:  the  criteria  specify  an 
interruption  of  electrical  powrer.  In 
attempting  to  meet  the  NRC  aiteria,  the 
licensee  developed  a  surveillance  test 
which  included  tripping  the  diesel  as  a 
means  to  interrupt  electrical  power.  The 
control  circuitry  of  the  Rancho  Seco 
diesel  generators,  although  designed  to 
perform  appropriately  during  an  actual 
loss  of  power,  does  not  lend  itself  to  the 
type  surveillance  test  developed  by  the 
licensee  and  incorporated  into  the 
existing  Technical  Specifications.  During 
emergency  operation,  the  diesel  control 
circuitry  is  designed  to  bypass  normal 
shutdown  signals,  as  as  a  result  there  is 
no  automatic  restart  capabiUfy  built  into 
the  system.  The  surveillance  test,  as 
presently  described  in  the  Technical 
Specifications,  cannot  be  performed. 
The  licensee  stated  that  the  proposed 
modified  test  meets  the  NRC  criteria,  as 
provided  for  in  the  Standard  Technical 
Specifications,  and  is  a  test  which  the 
diesel  generator  control  circuitry  is 
capable  of  performing. 

This  is  similar  to  the  Commission's 
example  (vi),  and  for  this  reason,  the 
Commission  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828  I  Street,  Sacramento, 
California  95814. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District,  6201  S  Street.  P.  O.  Box  15830. 
Sacramento.  California  95813. 

NRC  Branch  Chief  John  F.  Stolz. 

Southern  California  Edison  Compcmy  at 
al..  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County.  California 

Date  of  amendment  request  August 
29, 1985,  which  revises  a  previous 
application  dated  May  23, 1984. 

Description  of  amendment  request 
On  May  23, 1984,  Southern  California 
Edison  Company  (SCE)  proposed  a 
license  amendment  which  would 
incorporate  a  license  condition 
establishing  a  plan  for  managing  capital 
backfits  and  requiring  SCE  to  maintain 
current  revisions  of  schedules,  to  update 
the  schedules  semiannually  and  to 
submit  the  revised  schedules  to  the 
NRC  A  proposed  deteiminatioa  of  no 


significant  hazards  consideration  for 
this  application  was  published  in  the 
Fedard  Register  on  July  24. 1964  (49  FR 
29821). 

On  August  29, 1965.  SCE  submitted  a 
revised  application.  TTie  revised 
"Integrated  Living  Schedule  of  Backfits" 
(ILS)  differs  from  the  May  23, 1984 
appUcation  in  several  areas:  (1)  The 
license  condition  implementing  the  ILS 
has  been  revised  by  removing  certain 
administrative  and  reporting 
requirements  which  are  also  contained 
in  the  plan  and  by  removing  the  built-in 
2-year  expiration  date,  (2)  the  San 
Onofre  change  Committee  is  identified 
in  the  plan  as  the  source  of  priority  and 
schedule  determinations  for  licensee- 
initiated  betterment  projects:  (3) 
resource  allocation  between  regulatory 
and  betterment  projects  is  no  longer 
specified  in  the  plan;  (4)  Section  VIII  of 
the  plan  has  ben  changed  to  indicate 
that  revisions  of  the  plan  may  be 
submitted  for  NRC  approval  without 
going  through  the  license  amendment 
process  because  the  plan  itself  is  not 
part  of  the  license;  and  (5)  revised 
schedules  for  planned  modifications 
have  been  provided. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
in  10  CFR  50.92  by  providing  certain 
examples  (April  6, 1963, 48  FR  14670). 
Example  (ii)  of  the  Commission's 
guidance  involves  a  change  that 
constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  technical  spedficadons. 
The  proposed  amendment  requires  the 
use  of  a  plan  for  scheduling 
modifications  and  notification  of 
scheduling  changes.  Since  the  plan  does 
not  allow  for  changes  to  schedules 
dictated  by  regulatory  requirements 
without  appropriate  NRC  approval  the 
proposed  amendment  is  an  additional 
control  over  licensee  activities  and  is 
thus  similar  to  Example  (ii)  of  the     ■- 
Commission's  guidance.  On  this  basis, 
the  staff  proposes  to  determine  that  the 
revised  request  would  also  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  San  Qemente  Public  Library, 
242  Del  Mar,  San  Clemente  California 
92672. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel, 
James  Beoletto.  Esquire,  Southern 
California  Edison  Company,  P.  O.  Box 
800  Rosemead,  California  9177a 

NRC  Branch  Chief:  John  A.  ZwolinskL 


Federal  Ragbtef  /  Vol.  60,  No.  224  /  Wednewiay,  November  20.  1965  /  Notices 


47871 


al 


Cdtfaraia  BdtaM  Compniy  at 
Na.St-an  amUt-atZ  Swi 
Goaanttiig  Station, 
Units  Ms.  S  and  S,  San  Olego  County. 


Dote  of  amendment  request:  March  7, 
1994,  April  12, 1965  and  August  2, 1985 
(Reference  PCN-83/. 

Description  of  amendment  request 
The  proposed  change  would  revise  the 
administrative  controb  section  of  the 
technical  specifications  CTS)  to  reflect 
changes  in  the  SCF  organizaHon 
structure,  incorporate  new  NRC 
reporting  reqoirements,  and  provide 
miaor  clarification  of  section  6 
requirements.  Proposed  Change  PCN-83 
consists  of  five  general  types  of  changes: 

(1)  Modifications  due  to  NRC 
Regulatory  Changes. 

(2)  Modifications  due  to  Oiganization 
Changes. 

(3)  Modifications  in  Nomenclature  and 
Changes  to  Aehieve  Consistency 
Throughout  the  Technical 
Specifications. 

(4)  Additional  Limitations. 

(5)  Administrative  Controls 
Relaxation. 

Basis  for  No  Significant  Hazards 
Determination:  llie  Commission  has 
provided  guidance  concerning  the 
application  of  standards  for  determining 
wliether  or  not  a  significant  hazards 
consideration  exists  by  providing 
certain  examples  (4A  FR  14870)  of 
amendments  considered  not  likely  to 
involve  significant  hazards 
considerations.  Example  (i)  relates  to  a 
purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
thronghout  tlic  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  Example  (ii)  relates  to  a 
change  that  constitutes  an  additional 
limitation,  restriction  or  control  not 
presently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  in  the 
probability  or  consequences  of  a 
previously  analyzed  accident  or  may  in 
some  way  reduce  a  safety  margin,  but 
where  die  results  of  the  change  are 
clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan: 
for  example,  a  change  resulting  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model  or 
design  metfaod.  Example  (vii)  relates  to  a 
chan^  to  m^e  a  license  conform  to 
changes  in  the  regulations,  where  the 
license  change  remits  in  very  minor 
changes  to  facibty  operations  dearly  in 
keeping  with  the  relations.  Eadi  of  the 


changes  included  in  the  proposed 
change  is  similar  to  one  of  tfiese 
examples.  On  this  basis,  the  NRC  staff 
proposes  to  determine  that  these 
changes  do  not  involve  significant 
hazMds  considerations.  The  following  is 
a  detailed  description  of  each  part  of  the 
proposed  c^nge  and  how  eadi  is 
rimilar  to  one  of  the  examples  provided 
in  48  FR  14870. 

1.  Modifications  due  to  NRC 
Regulatory  Changes  (a)  T.S.  section  1.26 
provides  die  definition  of  a 
REPORTABLE  OCCURRENCE.  The 
proposed  change  would  replace 
REPORTABLE  OCCURRENCB'with 
REPORTABLE  EVENT  consistent  with 
NRC  Generic  Letter  83-^*3. 

(b)  T.S.  section  6.5.1.e.b  states  that  the 
On  SHe  Review  Committee  (OSRC)  shall 
be  responsible  for  the  review  of  events 
that  require  24-hour  written  notification 
of  the  NRC.  The  proposed  change  would 
require  the  O^C  to  be  responsible  for 
the  review  of  all  reportable  events.  This 
diange  is  consistent  with  Generic  Letter 
83-43. 

(c)  T.S.  section  6.5.3.4.g  requires  that 
the  Nuclear  Safety  Group  (NSG)  review 
all  events  requiring  24-hour  written 
notification  to  the  Commission,  l^e 
proposed  change  virould  require  NSG 
review  of  all  reportable  events.  This  is 
consistent  with  Generic  Letter  83-43. 

(d)  T.S.  section  6.6  requires  for  all 
reportable  occurrences  that  the 
Commission  shall  be  notified  and/or  a 
report  submitted  pursuant  to  the 
requirements  of  ^ecification  6.9. 
Additionally,  each  reportable 
occurrence  requiring  24-hour  notification 
to  the  Commission  shall  be  reviewed  by 
the  OSRC  and  submitted  to  the  NSG  and 
the  Manager  of  Nuclear  Operations.  The 
proposed  change  would  change 
reportable  occurrence  to  reportable 
events,  change  the  reference  of  T.S. 
Section  6.9  to  10  CFR  50.73  and  change 
the  Manager,  of  Nuclear  Operations  to 
the  Vice  President  and  Site  Manager 
Nuclear  Generation  Site.  This  is 
consistent  with  Generic  Letter  83-43. 

(e)  T.S.  section  6.9.1  would  be  revised 
to  change  the  title  from  "Routine 
Reports  and  Reportable  Occurrence"  to 
"Routine  Reports."  This  change  is 
consistent  v«nth  Generic  Letter  83-43. 

(f)  T.S.  6.9.1.11,  6.9.1.12  and  6.9.1.13 
provide  the  requirements  for  prompt 
notification  with  wrritten  foilowup  and 
for  thirty-day  written  reports  for  all 
reportable  occurrence.  The  proposed 
change  would  delete  these  sections  from 
the  Technical  Specifications  because 
these  requirements  are  replaced  by  10 
CFR  50.72  and  50.73  per  Generic  Letter 
83-^13. 

(g)  The  proposed  change  would  revise 
T.S.  section  8.10.1.C  to  chuinge  the 
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reference  of  reportable  occurrence  to  a 
reportable  event,  consistent  with 
Generic  Letter  83-43. 

(h)  Limiting  Condition  for  Operation 
(LCO)  3.3.3.8  provides  the  requirements 
for  the  radioactive  effiuent  monitoring 
instrumentation  channel  operability.  An 
associated  action  statement  (c) 
specifically  states  that  the  provisions  of 
specification  3.0.3,  3.0.4.  amd  &9.1.13.b 
are  not  applicable  to  this  specification. 

The  proposed  change  would  delete  the 
reference  to  T.S.  6.9.1.13.b  because  T.S. 
section  6.9.1.13.b  will  be  deleted  from 
the  technical  specifications  by  this 
proposed  change  pursuant  to  Generic 
Letter  83-43. 

(i)  LCO  3.3.3.9  provides  the 
requirements  for  the  radioactive  gaseous 
effluent  monitoring  instrumentation 
chaimel  operability.  An  associated 
action  statement  (c)  specifically  stales 
that  the  provisions  of  specifications 
3.0.3,  3.0.4,  and  6.9.1.1 3.b  are  not 
applicable. 

The  proposed  change  will  remove  T.S. 
section  6.9.1.13.b  because  this  section 
will  be  deleted  from  the  technical 
specifications  pursuant  to  Generic  Letter 
83-43. 

(i)  The  proposed  change  would  add  a 
new  T^  section  6S.1.1.12  pursuant  to 
NUREG-0737,  Item  ILK.3.17  and  would 
require  that  an  annual  report  be 
submitted  to  the  Director,  Office  of 
Nuclear  Reactor  Regulator  detailing  the 
'  cumulative  outage  time  for  Emergency 
Core  Cooling  Systems  (ECCS)  and 
components.  The  report  would  contain: 
(1)  The  ECCS  system  or  component 
involved:  (2)  the  cause  of  the  outage;  (3) 
the  duration  of  the  outage:  and  (4)  the 
corrective  actions  taken  to  prevent 
recurrence  of  the  ECCS  outage.  The 
annual  report  would  also  discuss  any 
proposed  changes  to  improve  ECCS 
equipment  availability. 

(k)  LCO  3.4.7  provides  the  specific 
activity  limits  for  the  primary  coolant. 
An  assodated  action  statement  (d) 
requires  that  with  the  specific  activity 
above  the  specified  limits,  a  Reportable 
Occurrence  shall  be  prepared  and 
submitted  to  the  Commission  pursuant 
to  T.S.  6.9.1.  The  proposed  change  wrould 
revise  Reportable  Occurrence  to  Spedal 
Report  and  revise  the  reference  from 
6.9.1  to  6.9.2. 

(1)  LCO  3.11.1.2  provides  the  fimits  for 
dose  and  dose  commitment  to  an 
individual  from  radioactive  materials  in 
released  liquid  effluent.  An  associated 
action  statement  (b)  specifically  states 
that  the  provisions  of  specification  3.0.3, 
3.0.4  and  e.9.1.13.b  are  not  applicable. 
The  proposed  change  would  delete  the 
reference  to  6.9.1.13.b  because  the 
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current  T.S.  section  6.9.1.13.b  will  be 
deleted  from  the  technical  specifications 
pursuant  to  Generic  Letter  83-43. 

(m)  LCO  3.12.1  provides  the 
requirements  for  the  radiological 
monitoring  program.  An  associated 
action  statement  (b)  states  that  with  the 
level  of  radioactivity  in  an 
environmental  sampling  medium 
exceeding  specified  levels,  prepare  and 
submit  to  the  Commission  a  Report 
pursuant  to  specification  6.9.1.13. 

The  proposed  change  would  revise 
Report  to  Special  Report  and  revise  the 
reference  to  6.9.1.13  to  6.9.2  consistent 
with  the  proposed  changes  detailed 
above. 

Each  of  the  proposed  changes  detailed 
above  bring  the  technical  specifications 
into  compliance  with  changes  in  NRC 
regulatory  requirements.  Specifically,  10 
CFR  50.72  and  50.73  (persuant  to  Generic 
Letter  83-43,  effective  January  1. 1984). 
and  NUREG-0737,  Item  II.K.3.17. 
Therefore,  these  proposed  changes  are 
similar  to  Example  (vii)  of  48  FR  14670. 
On  this  basis,  the  NRC  staff  proposes  to 
determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

2.  Modifications  due  to  Organization 
Changes  (a)  The  proposed  change  would 
revise  various  sections  of  the 
administrative  section  of  the  technical 
specifications  to  reflect  personnel  title 
revisions.  The  proposed  change  would: 

(1)  Change  Shift  Supervisor  to  Shift 
Superintendent 

(2)  Change  Manager,  Nuclear 
Operations  to  Vice  President  and  Site 
Manager,  Nuclear  Generation  Site 

(3)  Change  Nuclear  Safety  Group 
(NSG)  Chairman  to  NSG  Super\'isor 

(b)  In  T.S.  section  6.2,  Figures  6.2-1 
and  6.2-2  provide  the  structure  for  the 
off-site  and  on-site  utility  organization. 
The  proposed  change  would  revise 
Figures  6.2-1  and  6.2-2  to  reflect  the  new 
utility  organization  structure.  The 
organization  would  be  modified  to 
include  the  Vice  President  and  Site 
Manager,  Nuclear  Generator  Site  and 
the  Vice  President,  Nuclear  Engineering, 
Safety  and  Licensing.  Previously,  these 
areas  were  under  one  Vice  President.  A 
new  position.  Manager  of  Nuclear 
Generation  Services,  would  be 
responsible  for  the  administration  of  the 
design,  construction,  and  operation/ 
maintenance  support  activities  of  San 
Onofre  Units  1,  2  and  3.  These  changes 
provide  increased  executive  attention 
and  oversight  over  all  nuclear  activities. 

(c)  T.S.  section  6.2.3.4  currently 
requires  the  Independent  Safety 
Engineering  Group  (ISEG)  to  make 
detailed  recommendations  for  improving 
plant  safety  by  any  means  to  the 
Supervisor.  Nuclear  Safety  Group 


(NSG).  The  proposed  change  would 
replace  the  Supervisor,  NSG  with  the 
Manager,  Nuclear  Safety. 

(d)  T.S.  section  6.2.3.5  currendy 
requires  that  records  of  activities 
performed  by  the  ISEG  be  prepared, 
maintained  and  forwarded  each 
calendar  month  to  the  NSG  Supervisor. 
The  proposed  change  would  replace  the 
Supervisor.  NSG  with  the  Manager. 
Nuclear  Safety. 

(e)  T.S.  section  8.5.1.7.b  requires  that 
written  notification  be  provided  within 
24  hours  to  the  Vice  President  and  Site 
Manager,  Nuclear  Generation  Site  and 
the  Supervisor,  NSG  of  disagreement 
between  the  OSRC  and  the  Station 
Manager.  The  specification  currenUy 
states  that  the  Station  Manager  shall 
have  responsibility  for  resolution  of 
such  disagreements.  The  proposed 
change  would  state  that  the  Vice 
President  and  Site  Manager.  Nuclear 
Generation  Site  shall  have  responsibility 
for  resolution  of  such  disagreements. 

(f)  T.S.  section  6.5.2.1  currently  states 
that  the  Station  Manager  shall  assure 
that  procedures  and  programs  required 
by  T.S.  section  8.8  "ftt)cedure8  and 
Programs"  and  changes  thereto  shall  be 
prepared  by  a  qualified  individual/ 
organization.  The  proposed  change 
would  substitute  "Vice  President  and 
Site  Manager.  Nuclear  Generation  Site" 
for  "Station  Manager"  and  would  add 
the  requirement  that  documentation  of 
these  activities  be  provided  to  the 
Nuclear  Safety  Group. 

(g)  T.S.  section  6.5.2.2  provides  die 
requirements  for  the  preparation  of 
proposed  changes  to  the  technical 
specifications.  The  proposed  change 
would  add  the  requirement  that 
documentation  of  technical  specification 
change  activities  be  provided  to  the  Vice 
President  and  Site  Manager,  Nuclear 
Generation  Site  and  to  the  Nuclear 
Safety  Group. 

(h)  T.S.  section  6.5.2.3  provides  the 
requirements  for  review  and  approval  of 
proposed  modifications  to  unit  nuclear 
safety  related  structures,  systems  and 
components  and  states  that  prior  to 
implementation  the  proposed 
modifications  shall  be  approved  by  the 
Station  Manager.  The  proposed  change 
would  revise  the  specification  to  require 
that  such  proposed  modifications  be 
sent  to  the  "Vice  President  and  Site 
Manager,  Nuclear  Generation  Site"  and 
instead  of  "Station  Manager,"  and  add 
the  require  that  documentation  of  these 
modification  activities  be  provided  to 
the  Vice  President  and  Site  Manager, 
Nuclear  Generation  Site  and  the  Nuclear 
Safety  Group. 

{i)  T.S.  section  6.5.3.6  states  that  die 
Nuclear  Safety  Group  shall  report  to  and 
advise  the  Manager,  Nuclear 


Engineering  and  Safety  on  those  areas 
of  responsibility  specified  in  Sections 
6.5.3.4  and  6.5.3.5.  The  proposed  change 
would  change  "Manager,  Nuclear 
Engineering  and  Safety"  to  "Manager, 
Nuclear  Safety." 

(j)  T.S.  section  6.8.2  specifies  that  each 
procedure  of  specification  6.8.1  and 
changes  thereto  shall  be  approved  by 
the  Station  Manager  or  by:  (1)  The 
Manager,  Operations.  (2)  the  Manager, 
Technical,  (3)  the  Mtuiager, 
Maintenance,  (4)  the  Deputy  Station 
Manager,  or  (5)  Uie  Manager.  Health 
Physics  as  previously  designated  by  the 
Station  Manager.  The  proposed  change 
would  revise: 

(1)  Station  Manager  to  Vice  President 
and  Site  Manager,  Nuclear  Generation 
Site, 

(2)  Manager,  Operations  to  Station 
Manager, 

(3)  Managers,  Technical  and 
Maintenance  to  Manager  of  Nuclear 
Generation  Services,  and 

(4)  Manager.  Health  Physics  to 
Cognizant^anagers. 

(k)  T.S.  section  8.5.2.4  specifies  that 
the  personnel  responsible  for  reviews 
performed  in  accordence  with  T.S. 
6.5.2.1, 6.5.2.2  and  6.5.2.3  shall  be 
members  of  the  station  supervisory  staff. 
previously  designated  by  the  Station 
Manager  to  perform  such  reviews.  The 
proposed  change  would  allow  stadon/ 
site  supervisory  staff  previously 
designated  by  the  Vice  President  and 
Site  Manager,  Nuclear  Generation  Site 
to  perform  such  reviews. 

(1)  T.S.  section  6.5.2.5  specifies  that  the 
personnel  responsible  for  review  of 
proposed  tests  and  experiments  which 
affect  station  nuclear  safety  and  are  not 
addressed  in  the  FSAR  or  in  the 
technical  specifications  shall  be 
members  of  the  station  management 
staff  previously  designated  by  the 
Station  Manager.  The  proposed  change 
would  allow  station/site  management 
staff  previously  designated  by  the  Vice 
President  and  Site  Manager,  Nuclear  ■ 
Generation  Site  to  perform  such 
reviews. 

(m)  T.S.  section  6.5.2.6  provides  the 
review  requirements  for  the  station 
security  program  and  security  program 
implementing  procedures  stating  that 
review  should  be  at  least  once  per  12 
months  and  that  recommended  changes 
be  approved  by  the  Station  Manager 
and  transmitted  to  the-Manager  of 
Nuclear  Operations  and  the  NSG. 

(n)  T.S.  6.5.2.7  provides  the  review 
requirements  for  the  station  emergency 
plan  and  implementing  procedures 
stating  that  review  shall  be  at  least  once 
per  12  months  and  that  recommended 
changes  be  approved  by  the  Station 
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Manager  and  transmitted  to  the 
Manager  of  Nudear  Operations  and  to 
the  N9G.  Hm  propoaed  change  would 
allow  recommended  dungea  to  the 
emergency  plan  and  implementing 
proaadurea  to  be  approved- by  the  ■ 
Station  Manager  and  transmitted  to  the 
Vice  President  and  Site  Manager, 
Nodear  Generation  Site  and  to  the  NSG. 
The  proposed  dtange  would  also  spedfy 
that  implementing  procedurea  be 
prepared  and  reviewed  in  accotdance 
with  T.S.  &a. 

(o)  T£jB.&2.9  states  that  dianges  to 
the  process  cootiol  pnMrem.  office  dose 
calculation  mamial  and  the  radwaste 
treatment  systems  shall  be  reviewed  l^ 
a  qualified  individaal/oiganiiation 
dest^ated  l^  the  Station  Manager.  The 
propoaed  change  would  add  that  the 
Station  Manager  may  designate  the 
approval  of  changes  to  the  c^site  dose 
calculation  manuaL  the  process  control 
program  and  the  radwaste  treatment 
systems.  The  proposed  change  would 
also  require  docomeotation  of  these 
activities  to  be  sent  to  the  Vice 
President  and  Site  Manager,  Nuclear 
Generation  Site  and  to  the  Nuclear 
Safety  Group. 

Because  each  of  the  proposed  changes 
detailed  above  reflect  changes  in  the  on- 
site  and  off-site  utility  organization  and 
in  each  case  the  fiuution  performed 
before  and  after  the  proposed  change  is 
the  same,  these  changes  are  purely 
administrative.  These  proposed  changes 
are  similar  to  Example  (i)  of  48  FR 14870 
and  on  this  basis,  the  NRC  staff 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

3.  Modifications  in  Nomenclature  and 
Changes  to  Achieve  Consistency 
Throughout  the  Technical  Specifications 

(a)  T.S.  8.5J.10  requires  that  reports 
documenting  each  of  the  activities 
performed  under  specifications  6.5.2.1 
through  6.5.2.9  shall  be  maintained  and 
copies  provided  to  the  Manager  of 
Nuclear  Operations  and  the  Nuclear 
Safiety  Group.  The  proposed  change 
would  delete  the  requirement  to  provide 
copies  to  the  Manager  of  Nuclear 
Operations  and  the  Nuclear  Safety 
Groop  but  still  require  copies  to  be 
maintained. 

(b)  T.S.  6.9.1.7  provides,  among  other 
items,  that  the  annaal  radiological 
environmental  operating  reports  shall 
indsde  a  map  of  all  sampling  locations 
keyed  to  a  table  giving  distances  and 
directions  from  one  reactor.  The 
proposed  change  woold  provide  for  the 
use  of  the  site  reference  point  instead  of 
one  reactor  for  the  location  key. 

(c)  T.S.  6.9.1.9  cnrrentfy  states  that  the 
radioactive  efllaent  release  report  shall 
indude  an  assessment  of  radiation 


doses  to  Am  likely  most  exposed 
member  of  the  public.  The  current 
acceptable  mettled  for  calculating  the 
dose  contribntlan  from  liquid  and 
gaseoas  effiiMnts  are  those  given  the 
Regulatory  G^de  1.109,  Rev.  1.  The 
propoNd  change  would  allow  the  dose 
contribution  frvm  liquid  and  gaseoos 
effluents  to  be  calculated  based  on  the 
Offsite  Dose»Calculation  Manual. 

(d)  T.S.  0.9.1.10  provides  the 
requirements  for  die  Mondily  Operating 
Report  and  states  that  routine  reports  of 
operating  statistics,  shutdown 
experience  and  challenges  to  the  safety 
valves  shall  be  induded  in  the  monthly 
report.  It  also  states  that,  a  report  of  any 
major  changes  to  the  radioactive  waste 
treatment  systems  shall  be  included  in 
the  monthly  operating  report  for  the 
period  in  w^ch  the  evaluation  was 
reviewed  and  accepted  in  accordance 
with  T.S.  6.5.2.  The  proposed  change 
woold  require  that  only  challenges  to 
the  pressariser  safety  valves  instead  of 
all  safety  valves  be  included  in  the 
mondiiy  operating  report.  The  proposed 
change  would  also  require  that  changes 
to  the  radioactive  waste  treatment 
systems  be  submitted  with  the  monthly 
operating  report  for  the  period  in  whldi 
ttie  change  was  made  effective. 

(e)  T.S.  6.9.Z  currently  states  that 
spedal  reports  shall  be  submitted  to  the 
NRC  Regional  Administrator  within  the 
period  apedfied  for  each  report.  The 
proposed  chuige  would  provide 
clarification  by  stating  that  spedal 
reports  shall  be  submitted  to  the  NRC 
Regional  Administrator  within  the  time 
period  specified  for  each  report  unless 
otherwise  indicated.. 

(f)  T,S.  section  d.l6.2.i  states  that 
records  of  quality  assurance  (QA) 
activities  required  by  the  QA  Manual 
shall  be  retained  for  the  duration  of  the 
Unit  Operating  License.  The  proposed 
change  would  require  retention  of 
records  of  quality  assurance  activities 
not  included  in  section  6.10.1  that  are 
not  required  by  the  QA  Manual. 

(g)  T.S.  6.13.2  provides  the 
requirements  for  the  Process  Control 
Program  (PCT)  and  currently  states  that 
licensee  initiated  changes  to  the  PCP 
shall  be  submitted  to  the  Commission  in 
the  semi-annual  Radioactive  Effluent 
Release  Report  for  the  jjeriod  in  whidi 
thechange(s)  was  made.  It  also  states 
that  a  change  to  the  PCP  shall  become 
effective  upon  review  and  acceptance 
pursuant  to  T.S.  6.5.2.  The  proposed 
change  would  clarify  the  reporting 
requirement  by  stating  tttat  changes  to 
the  PCP  be  reported  in  the  semi-annual 
radioactive  effluent  release  report  for 
the  period  in  which  the  change(8)  was 
made  effective.  The  proposed  dtange 
would  allow  a  change  to  the  PCP  to 


become  effective  only  upon  approval 
pursuant  to  T.S.  6.5.9.2. 

(h)  T.S.  6.14.2  provides  the 
requirements  for  the  Offsite  Dose 
Cahnilation  Manual  (ODCM)  and 
currently  states  for  licensee  iniUated 
changes  to  the  ODCM.  the  monthly 
operating  report  shall  contain 
documentation  of  the  fad  that  the 
change  to  the  ODCM  has  been  reviewed 
and  found  acceptable  ptuiiuant  to  T.S. 
6.5.2.  The  current  specification  also 
states  that  a  proposed  change  to  the 
ODCM  shall  become  effective  upon 
review  and  acceptance  pursuant  to  T.S. 
6.5.2.  The  proposed  T.S.  change  would 
require  documentation  of  the  fact  that 
changes  to  the  ODCM  be  reviewed  and 
found  acceptable  pursuant  to  T.S.  6.5.2.9 
and  reported  in  the  semiannual 
operating  report.  The  proposed  change 
would  also  state  that  a  change  to  the 
ODCM  would  become  effective  upon 
approval  pursuant  to  T.S.  6.5.9.2. 

(i)  T.S.  6.15.1  provides  the 
requirements  for  licensee  initiated 
changes  to  the  radioactive  waste 
treatment  systems  and  states  that  any 
BMjor  changes  shall  be  reported  to  the 
Commission  in  the  monthly  operating 
report  for  the  period  in  which  the 
evaluation  of  the  change  was  performed. 
The  current  specification  also  states  that 
a  change  to  the  radioactive  waste 
treatment  systems  shall  become 
effective  upon  review  and  acceptance 
pursuant  to  T.S.  6.5.2.  The  proposed  T.S. 
change  would  require  changes  to  the 
radioactive  waste  treatment  systems  to 
be  reported  in  the  semiannual  operating 
report  for  the  period  in  which  the  change 
was  made  effective  pursuant  to  T.S. 
6.5.2.9.  Additionally,  the  proposed  T5. 
change  would  state  that  a  change  to  the 
radioactive  waste  treatment  systems 
shall  become  effective  upon  review  and 
approval  pursuant  to  T.S.  6.5.2.9. 

(j)  LCO  sections  3.7.8.2, 3.11,1.2, 
3.11.1  J,  3.11.2.2,  3.11.2J,  3.11.2.4,  3.113. 
3.11.4.  3.12.1,  3.12.2  and  Surveillance 
Requirement  4.8.1.1.3  all  currentiy 
require  the  submittal  of  a  Special  Report 
to  the  Commission  in  lieu  of  any  other 
required  reports  when  the  systems, 
components  or  processes  associated 
with  the  respective  LCO  fail  or  are  not 
in  compliance  with  the  Technical 
Specifications.  The  proposed  change 
would  remove  the  words  "in  lieu  of  any 
other  required  reports"  because  the 
Technical  Spedfications  cannot  take 
exception  to  any  requirements,  reporting 
or  otherwise,  of  the  Federal  Regulations. 
This  proposed  change  would  remove 
this  potential  inconsistency  with  the 
Federal  Regulations. 

(k)  LCO  3.8.1.1  surveillance 
requirement  4.8.1.1.3  provides  the 
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reporting  requirements  for  diesel 
generator  failures  and  states  that  all 
diesel  generator  failures,  valid  or  non- 
valid,  shall  be  reported  to  the 
Commission  pursuant  to  speciHcation 
6.9.1.  The  proposed  change  would  revise 
the  reference  from  6.9;!  to  6.9.1.10. 

(1)  Surveillance  Requirement  4.4.4.5.C 
requires  that  the  results  of  steam 
generator  tube  inspections  which  fall 
into  Category  C-3  (more  than  10%  of  the 
total  tubes  inspected  are  degraded  or 
more  than  1%  of  the  inspected  tubes  are 
defective)  and  require  prompt 
notification  of  the  Commission  shall  be 
reported  pursuant  to  Specification  6.9.1. 
"Routine  Reports  and  Reportable 
Occurances,"  prior  to  resumption  of 
plant  operation.  The  proposed  change 
would  require  C-3  steam  generator 
inspection  results  to  be  reported 
pursuant  to  Specification  6.6, 
"Reportable  Event  Action,"  if 
applicable,  prior  to  resumption  of  plant 
operation. 

(m)  T.S.  section  6.8.3.C  specifies  that 
temporary  changes  to  the  procedures  of 
6.8.1  may  be  made  provided  that  the 
change  is  documented,  reviewed  and 
approved  by  the  Station  Manager,  or  (1) 
The  Deputy  Station  Manager,  (2)  the 
Manager,  Operations.  (3)  the  Manager. 
Maintenance.  (4)  the  Manager. 
Technical,  or  (5)  the  Manager,  Health 
F*hysics  as  previously  designated  by  the 
Station  Manager,  within  14  days  of 
implementation.  The  proposed  change 
would  require  the  temporary  procedure 
change  to  be  documented,  reviewed  and 
approved  by  responsible  management, 
as  deliniated  in  6.8.2.  within  14  days  of 
implementation. 

(n)  T.S.  section  6.8.4.c.{iii)  currently 
states  that  the  secondary  water 
chemistry  monitoring  program  shall 
include  identification  of  process 
sampling  points,  including  monitoring 
the  discharge  of  the  condensate  pumps 
for  evidence  of  condenser  in-leakage. 
The  proposed  change  would  delete 
specific  identification  of  the  condensate 
pump  discharge  from  this  specification. 
The  sampling  of  the  condensate  in  the 
condenser  hotwells  prior  to  the 
condensate  pumps  is  included  in  the 
secondary  water  chemistry  monitoring 
program.  Since  this  is  an  earlier 
indication  of  out  of  specification 
chemistry  parameters,  it  is  a  more 
conservative  condition.  Additionally, 
deleting  the  specific  identification  of  the 
condensate  pumps  achieves  consistency 
throughout  the  technical  specifications 
as  no  other  sampling  points  are 
specifically  identified. 

Each  of  the  proposed  changes  detailed 
above  would  result  in  a  change  in 
nomenclature  or  would  achieve 
consistency  throughout  the  Technical 


Specifications.  In  each  case,  the  intent 
of  the  specification  is  the  siame  before 
and  after  the  proposed  change.  These 
proposed  changes  are  similar  to 
Example  (i)  of  48  FR  14870  and  on  this 
basis,  the  NRC  staff  proposes  to 
determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 
4.  Additional  Limitations  , 

(a)  T.S.  section  6.5.1.5  provides  the 
minimum  quorum  requirements  for  the 
On  Site  Review  Committee  (OSRC) 
necessary  for  the  performance  of  OSRC 
responsibility  and  authority.  The  current 
specification  states  that  the  Chairman  or 
his  designated  alternate  and  four 
members  including  alternates  are 
required  to  form  a  quorum.  The 
proposed  change  would  state  that  the 
Chairman  or  his  designated  alternate 
and  one-half  the  remaining  membership 
including  alternates  is  required  for  a 
quorum.  There  are  currently  ten  OSRC 
members  excluding  the  Chairman. 
Because  the  proposed  change  would 
require  five  OSRC  members  instead  of 
the  current  four  members  to  constitute  a 
quorum,  this  is  an  additional  limitation. 

(b)  T.S.  section  6.8.3.b  specifies  that 
temporary  changes  to  procedures  of 
Section  6.8.1  may  be  made  provided  that 
the  change  is  approved  by  two  members 
of  the  plant  management  staff,  at  least 
one  of  whom  is  an  SRO  on  the  affected 
unit.  The  proposed  change  would 
require  the  temporary  change  to  be 
approved  by  two  members  of  the  site/ 
station  management  staff  exercising 
responsibility  in  the  specific  area  and 
unit  or  units  affected  by  the  change,  at 
least  one  of  whom  is  an  SRO.  The 
additional  requirement  that  temporary 
changes  to  the  procedures  of  section 
6.8.1  be  approved  by  management  staff 
responsible  for  the  affected  area  is  an 
additional  limitation  because  it  prevents 
all  but  cognizant  management  staff  from 
approving  temporary  changes. 

(c)  T.S.  6.9.1.9  provides  the 
requirements  regarding  the  preparation 
of  the  radioactive  effiuent 'release  report 
and  states  that  the  annual  release 
summary  report  may  be  either  in  the 
form  of  an  hour-by-hour  listing  of  wind 
speed,  direction  and  atmospheric 
stabihty  and  precipitation  (if  measured) 
on  magnetic  tape  or  in  the  form  of 
stability.  The  proposed  change  would 
require  the  addition  of  joint  frequency 
distributions  of  wind  speed  and  wind 
direction  if  the  aimual  summary  is  in  the 
form  of  stability.  The  proposed  change 
would  also  allow  for  retaining  this 
summary  of  required  meteorological 
data  x)n  site  in  a  file  that  shall  be 
provided  to  the  NRC  on  request  in  lieu 
of  submission  with  the  first  half  year 
Radioactive  Effluent  Release  Report. 


Because  the  proposed  change  requires 
additional  information  to  be  recorded 
and  stored,  this  change  constitutes  an 
additional  limitation. 

(d)  T.S.  Table  6.2-1  provides  the 
requirements  for  minimum  shift  crew 
composition  stating  the  numbers  of  Shift 
Supervisors,  Senior  Reactor  Operators, 
Reactor  Operators.  Auxiliary  Operators 
and  Shift  Technical  Advisors,  llie 
current  specification  also  states  that 
during  the  absence  of  the  Shift 
Superintendent  from  the  Control  Room 
Area  while  the  Unit  is  in  Modes  5  or  6.  a 
Senior  Reactor  Operator  (SRO)  or 
Reactor  Operator  (RO)  shall  be 
designated  to  assume  the  Control  Room 
Command  function.  The  proposed 
change  would  revise  the  specification  to 
recognize  the  Shift  Superintendent  and 
the  Control  Room  Supervisor  as  titles  of 
responsible  individuals.  The  proposed 
change  would  also  require  that  while  the 
Shift  Superintendent  is  absent  from  the 
Control  Room  Area  while  the  Unit  is  in 
Mode  5  or  6  an  SRO,  if  the  other  unit  is 
in  Modes  1.  2.  3  or  4.  or  an  SRO  or  RO,  if 
the  other  unit  is  in  Modes  5  or  6,  shall  be 
designgated  to  assume  the  Control  Room 
Command  function.  Because  the 
proposed  change  allows  only  an  SRO  .. 
and  not  an  RO  as  currently  allowed  to  -  . 
assume  the  Control  Room  Command  . 
function  in  the  absence  of  the  Shift 
Supervisor  if  the  Unit  is  in  Modes  5  or  8 
and  the  other  unit  is  in  Modes  1.  2,  3  or 
4,  this  proposed  change  is  an  additional 
limitation. 

Each  of  the  proposed  changes  detailed 
above  provide  new  requirements  or 
increase  the  requirements  of  the  existing 
specifications,  In  each  case  the 
proposed  new  specification  is  more 
restrictive  than  the  existing 
specification.  These  changes  are  similar 
to  Example  (ii)  of  48  FR  14870  and  on 
this  basis  the  NRC  staff  proposes  to 
determine  that  the  above  changes  do  not 
involve  a  significant  hazards 
consideration. 
5.  Administrative  Controls  Relaxation 
(a)  T.S.  Figure  6.2-3  provides  the 
configuration  of  the  Control  Room  Area. 
The  proposed  change  would  add  the 
Operations  Support  Office  to  the  Control 
Room  Area.  This  addition  to  the  defined 
control  room  area  will  allow  the  Control 
Room  Supervisor  to  be  in  the  Operations 
Support  Office  during  normal  plant 
operation  instead  of  in  the  control  room 
proper  as  currently  required.  10  CFK 
50.54(m)(2)(iii)  states:  "When  a  nuclear 
power  unit  is  in  an  operational  mode 
other  than  cold  shutdown  or  refueling, 
as  defined  by  the  units  technical 
specifications,  each  hcensee  shall  have 
a  person  holding  a  senior  operators 
license  for  the  nuclear  power  unit  in  the 
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control  room  at  all  times.  In  addition  to 
this  senior  operator,  a  licensed  operator 
or  senior  operator  shall  be  present  at  the 
controls  at  all  times  ..." 

The  Control  Room  Supervisor  satisfies 
the  requirement  to  have  aTjenior 
operator  in  the  control  room  and 
provides  direction  and  assessment  of 
the  licensed  operator  activities.  He  is 
not  required  to  operate  the  plant 
controls  which  is  the  function  of  the^ 
operator,  nor  is  he  required  to  "directly 
supervise  the  activities  of  the  licensed 
operator,  except  during  core  alteration 
activities."  as  described  in  10  CFR 
50.&l(m)(2)(iv).  Therefore,  the  proposed 
addition  of  the  Operations  Support 
Office  to  the  defined  Control  Room  Area 
is  clearly  within  all  acceptance  criteria 
regarding  control  room  supervision  but 
is  a  relaxation  of  the  current  Technical 
Specification.  Thus,  the  proposed 
change  is  similar  to  Example  (vi)  of  48 
FR 14870. 

(b)  The  proposed  change  would  add 
T.S.  Section  8.2.2.f  to  require  the 
development  and  implementation  of 
administrative  procedures  to  limit  the 
working  hours  of  unit  staff  in  the 
following  job  classifications: 

(1)  Shift  Superintendent,  Control 
Room  Supervisors,  Control  Operators, 
Assistant  Control  Operators.  Nuclear 
Plant  Equipment  Operators.  Plant 
Equipment  Operators; 

(2)  Electricians  and  their  first  line 
supervisors; 

(3)  I&C  Technicians.  Computer 
Technicians.  Test  Technicians  and  their 
first  line  supervisors; 

(4)  Operational  Health  Physics 
Technicians  and  their  first  line  ■ 
supervisors; 

(5)  Boiler  and  Condenser  Mechanics, 
Machinists.  Welders,  Crane  Operators 
and  their  first  line  supervisors; 

(6)  Contractor  or  other  Department 
personnel  performing  functions  identical 
to  those  performed  by  personnel 
identified  in  items  1  through  5  above  and 
within  the  organizational  fi-amework  of 
the  station. 

The  addition  of  this  section  to  the 
technical  specifications  would  specify 
the  allowable  overtime  limits  for 
individuals  vital  for  the  safety  of  nuclear 
plant  operations.  The  proposed  chapge 
would  not  specify  overtime  limits  for 
other  plant  personnel  included  in  the 
current  specification.  This  proposed 
change  is  a  reduction  in  current 
requirements.  However,  because 
personnel  vital  for  safe  plant  operations 
are  included,  the  intent  of  the  original    • 
specification  is  retained.  Therefore,  this 
proposed  change  is  similar  to  Example 
(vi)  of  48  FR  14870. 

Each  of  the  proposed  changes  detailed 
above  provide  for  a  reduction  of  current 


requirements,  but  the  results  of  the 
change  are  clearly  within  all  acceptance 
criteria  with  respect  to  the  system 
specified.  In  each  case,  the  proposed 
change  meets  the  intent  of  the  existing 
specification.  These  changes  are  similar 
to  Example  (vi)  of  48  FR  14870  and  on 
this  basis  the  NRC  staff  proposes  to 
determine  that  the  above  changes  do  not 
involve  a  significant  hazards 
consideration. 
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Date  of  Amendment  Request:  July  1, 
1985  (Reference  PCN-189). 

Description  of  Amendment  Request: 
The  proposed  change  would  revise 
Technical  Specifications  (T.S.)  3/4.5.2. 
"Emergency  Core  Cooling  Systems 
(ECCS)."  and  T.S.  3.3.2.  Table  3.3-5 
"Engineered  Safety  Features  Actuation 
System  (ESFAS)  Instrumentation 
Response  Times."  T.S.  3/4.5.2  requires 
that  two  independent  ECCS  subsystems 
be  operable  and  specifies  periodic 
surveillance  tests  to  verify  ECCS 
operability  and  defines  the  actions  to  be 
taken  when  the  minimum  operability 
requirements  are  not  met.  T.S.  3.3.2 
Table  3.3-5  specifies  maximum 
acceptable  response  times  for 
engineered  safety  features  (ESF)  which 
must  be  demonstrated  during 
surveillance  testing.  Verification  of 
response  times  ensures  the  ESF 
equipment  will  be  actuated  within  the 
times  assimied  in  the  accident  analyses. 
The  proposed  change  will  reflect  the 
reinstatement  of  automatic  closure  of 
the  ECCS  miniflow  valves  on  a 
recirculation  actuation  signal  (RAS). 

The  ECCS  is  designed  to  mitigate  the 
consequences  of  a  loss  of  coolant 
accident  (LOCA).  On  detection  of  a 
LOCA,  the  ECCS  is  automatically 
actuated  by  a  safety  injection  actuation 
signal  (SIAS)  and  maintains  core  cooling 
by  pumping  water  into  the  reactor 
coolant  system,  initially  from  the 
refueling  water  storage  tank  (RWST). 
Water  spilling  fi^m  the  break  in  the  RCS 


accumulates  on  the  containment  floor- 
On  low  level  in  the  RWST.  a  RAS  is 
generated,  realigning  the  ECCS  pumps  to 
take  suction  from  the  containment  sump, 
establishing  recirculation. 

In  small  break  LOCA's  RCS  pressure 
may  remain  higher  than  the  maximum 
pressure  developed  by  the  high  pressure 
safety  injection  (HPSI)  pumps  following 
ECCS  actuation.  Damage  to  the  HPSI 
pumps  would  result  after  a  relatively 
short  period  in  this  condition  if  a 
minimum  flow  is  not  maintained  through 
the  pumps.  To  prevent  HPSI  pump 
damage,  minimum  flow  is  guaranteed  by 
the  ECCS  miniflow  lines  from  the  ECCS 
pump  discharge  to  the  RWST.  It  is 
desirable  to  close  the  ECCS  miniflow 
lines  following  initiation  of  recirculation 
to  prevent  radioactive  water  from  being 
pumped  from  the  containment  sump  to 
the  RWST.  The  RWST  is  vented  to 
atmosphere  creating  a  potential  release 
path. 

Originally,  the  ECCS  miniflow  valves 
were  closed  automatically  on  a  RAS 
generated  from  low  RWST  level. 
Following  an  event  in  December.  1982 
involving  simultaneous  SIAS  and  RAS 
(i.e..  ECCS  pumps  started  and  ECCS 
miniflow  valves  closed],  RAS  was 
removed  from  the  miniflow  valves  to 
preclude  damage  to  the  ECCS  pumps. 
Currently,  closure  of  the  ECCS  miniflow 
valves  is  manually  initiated  by  the 
operator.  A  design  change  (DCP  6234)  is 
being  implemented  at  San  Dnofre  to 
restore  automatic  ECCS  miniflow  valve 
closure.  With  the  design  change,  both 
low  RWST  level  (RAS)  and  high 
containment  sump  level  will  be  required 
for  automatic  closure  of  the  ECCS 
miniflow  valves.  Conditioning  ECCS 
miniflow  valve  closure  on  RAS  and  high 
sump  level  will  preclude  an  event 
involving  simultaneous  SIAS  and  RAS 
from  damaging  the  ECCS  pumps. 

The  reflect  this  design  change,  the 
following  changes  to  the  technical 
specifications  are  proposed; 

1.  T.S.  3.2.2,  Table  3.3-5  specifies 
response  times  for  ESF  equipment.  The 
proposed  change  would  add  the  ECCS 
miniflow  isolation  valves  to  the 
equipment  included  in  Table  3.3-5  as 
actuated  by  a  recirculation  actuation 
signal.  A  response  time  of  50.7  seconds 
specified  which  includes  an  allowance 
for  diesel  generator  starting  and  load 
sequencing.  A  note  is  added  to  indicate 
that  the  closure  of  the  ECCS  miniflow 
valves  on  a  RAS  is  conditioned  by  high 
containment  sump  level. 

2.  T.S.  3/4.5.2  operability  and 
surveillance  testing  requirements  for  the 
ECCS.  One  of  the  surveillance  tests  (T.S. 
4.5.2.e.3)  requires  verification  that  ECCS 
miniflow  valves  close  within  a  specified 
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period  of  time  (currently  50.7  seconds 
for  Unit  3;  40.7  seconds  for  Unit  2)  upon 
manual  actuation  hxim  the  control  room. 
The  proposed  change  would  require 
verification  that  the  ECCS  miniflow 
isolation  valves  close  automatically  on  a 
RAS  test  signal  coincident  with  a 
containment  sump  level  high  signal.  The 
required  response  time  is  speciHed  in 
Tab'e  3.3-5. 

basis  for  Proposed  No  Significant 
Hazards  Determination:  The 
Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazard  considerations. 
Example  (ii)  relates  to  a  change  that- 
constitutes  an  additional  Kmitation. 
restriction  or  control  not  presently 
included  in  the  technical  specification: 
for  example,  a  more  stringent 
surveillance  requirement. 

The  current  technical  specification 
requires  verification  that  the  ECCS 
miniflow  isolation  valves  close  within  a 
specified  time  (5a7  seconds  for  Unit  3. 
40.7  seconds  for  Unit  2  following  manual 
actuation.  The  proposed  change  will 
require  that  the  valves  close 
automatically  within  5a7  seconds  on  a 
RAS  coincident  with  high  containment 
sump  level.  The  proposed  requirement  to 
automadcally  close  within  5a7  seconds 
of  RAS  is  more  restrictive  since  the 
existing  specification  does  not  require 
automatic  closure  and  does  not  define  a 
closure  time  relative  to  the  occurrence 
of  a  RAS.  Therefore,  the  proposed 
change  constitutes  additional  limitations 
not  currently  in  the  technical 
specifications.  Thus,  because  the 
proposed  change  is  similar  to  example 
(ii)  of  48  FR  14870.  the  NRC  staff 
proposes  to  determine  that  it  does  not 
involve  a  significant  hazards 
considerations. 

Local  Public  Document  Room 
Location:  San  Clemen te  Library,  242 
Avenida  Del  Mar.  San  Clemente. 
California  92672. 

Attorney  for  licensees:  Charles  R. 
Kocher,  Esq..  Southern  California  Edison 
Company.  2244  Walnut  Grove  Avenue. 
P.O.  Box  800.  Rosemead.  California 
91770  and  Orrick,  Herrington  &  Sutcliffe, 
Attn.:  David  R.  Pigott.  Esq.,  600 
Montgomery  Street.  San  Francisco, 
California  94111. 

NRC  B.-anch  Chief:  Geoi^e  W. 
Knighton 


Tennessee  Valley  Authority,  Docket 
Nob.  SS-2S8, 50-2M  and  5»-396,  Browns 
Ferry  Nudear  PUnt,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request  October 
1.1985. 

Description  of  amendment  request: 
The  amendments  would  modify  the 
Technical  Specifications  (TS)  to: 

(1)  Update  the  Units  1  and  2  Tables  of 
Contents  to  delete  the  listings  for 
sections  which  were  deleted  in  previous 
amendments. 

(2)  Correct  a  reference  to  the 
surveillance  requirement  in  the  Unit  1 
Limiting  Safety  System  Setting 
specification  for  the  Average  Power 
Range  Monitor  (APRM).  The  present 
references  to  Section  4.5.B  which  specify 
surveillance  requirements  for  the 
Reactor  Protection  System  Power 
Monitoring  System  (RPSPMS).  would  be 
replaced  l^  a  reference  to  Section  4k5X 
which  specifies  surveillance 
requirements  for  the  Reactor  Protection 
System  (RPS)  and  is  the  correct 

(3)  Add  annual  channel  functional  test 
requirements  for  the  triaxial  peak 
acceiographs  to  the  Units  1,  2  and  3 
seismic  instrumentation  surveillance 
requirements  tables.  Limiting  conditions 
for  operation  (LCO)  are  specified  for 
these  instruments  but  no  surveillance 
requirements  are  presently  specified. 

(4)  Cotrect  grammatical  and 
typographical  errors  in  the  Unit  3 
surveUlance  requirements  for  the  OMitrol 
rod  system.  The  errors  originated  in 
Amendm«nt  No.  56.  The  proposed 
change  would  revise  the  wording  to  be 
consistent  with  Unite  1  and  2. 

(5)  Revise  terminology  used  in  the 
Units  1.  2  and  3  surveillance 
requirements  for  the  Automatic 
Depressurization  System  to  be 
consistent  with  the  associated  LCOs.  In 
the  surveillance  requirement  "When  .  .  . 
more  than  two"  would  be  changed  to 
"When  .  .  .  three  of  the  six." 

(6)  Correct  a  reference  in  the  Units  1, 2 
and  3  surveillance  requirements  for 
coolant  chemistry.  The  presently  written 
surveillance  requirement  makes  a 
reference  to  3.6.B.4  as  containing  an 
iodine  limit.  However,  3.6.B.4  specifies 
no  such  limit:  the  limit  is  specified  in 
3.6.B.6.  The  proposed  change  would 
replace  "a.6.B.4"  in  the  surveillance 
requirement  with  "3.6.B.6." 

(7)  Correct  a  typographical  error  in  the 
Units  1  and  2  coolant  chemistry  LCOs. 
"Steam  lime"  would  be  changed  to 
"steam  line." 

(8)  Change  the  Units  1,  2  and  3 
references  to  the  lists  of  safety-related 
snubbers  from  "Surveillance  Instruction 
BF  SI  4.6J1"  to  "Surveillance  Instruction 


BFSI  4.6.H-1  and  -2."  This  change 
would  reflect  reissued  plant  procedures. 

(9)  Revise  the  Units  1.  2  and  3  LCOs 
for  the  pressure  suppression  chamber 
water  level  and  temperature  to  delete  a 
reference  to  exceptions  in  Section 
3.7.A.2.  There  are  no  exceptions 
specified  in  3.7.A.2. 

(10)  Revise  the  Unit  2  Table  3.7.A 
"Primary  Containment  Isolation  Valves" 
to  indicate  that  air  compressor  suction 
valve  FCV-64-139  and  air  compressor 
discharge  valve  FCV-64-140  are 
normally  closed  and  stay  closed  on  an 
initiating  signal.  (These  valves  open 
only  when  the  air  compressor  cycles  are 
on  and  are  thus  best  described  as 
normally  closed.)  A  footnote  describing 
operation  of  these  valves  would  be 
deleted.  This  change  would  make  the 
Unit  2  TS  consistent  with  Units  1  and  3. 

(11)  Revise  the  Unit  2  Table  3.7J)  "Air 
Tested  Isolation  Valves"  to  describe 
valves  90-245B  and  90-255  as  radiation 
monitor  suction  valves.  These  valves  are 
currently  listed  in  Table  3.7.D  as 
radiation  monitor  discharge  valves.  This 
change  would  make  the  valve 
descriptions  consistent  with  the  physical 
valve  arrangement  in  the  radiation 
monitoring  system  and  with  the  TS  for 
Units  1  and  3. 

(12)  Revise  the  Unit  3  Table  3.7.A  to 
describe  Reactor  Core  Isolation  Cooling 
(RCIC)  steam  line  drain  valves  FSV-71- 
6A  and  FSV-71-6B  as  normally  open 
and  closing  on  an  initiation  signal 
These  valves  are  presently  described  as 
normally  closed  and  staying  closed  on 
an  initiation  signal.  The  function  of  the 
RCIC  steam  line  drain  system  requires 
that  these  valves  be  normally  apvn.  This 
change  would  make  the  Table  3.7.A 
descriptions  consistent  with  the 
associated  isolation  instrumentation  and 
with  Units  land  2  TS. 

(13)  Revise  the  Units  1,  2  and  3  Tables 
3.7.E  to  describe  valves  75-57  and  75-58. 
presently  described  as  "Core  spray  to 
auxiliary  boiler"  as  "Suppression 
chamber  drain  valves."  This  change 
would  make  the  Table  3.7.E  descriptions 
consistent  with  Table  3.7.A  and  reflect 
actual  plant  nomenclature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  st^ifkant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendmmt  would  not;  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accidfmt  previously 
evaluated,  or  (2)  create  the  possibility  of 
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a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Except  for  Item  No.  3. 
the  proposed  amendments  revise 
nomenclature,  correct  errors,  or 
eliminate  inconsistencies.  For  Item  No. 
3,  the  proposed  change  will  provide 
additional  plant  surveillance.  No  current 
Limiting  Conditions  for  Operation, 
surveillance  requirements  or  limiting 
safety  system  settings  would  be  affected 
in  a  non-conservative  manner  by  the 
proposed  amendments.  Because  no 
operability  or  surveillance  requirements 
for  systems,  structures  or  components 
used  to  terminate  or  mitigate  accidents 
would  be  reduced,  the  amendments 
would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated,  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  involve  a  significant 
reduction  in  a  margin  of  safety. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  Jr., 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue,  E  llB  33C.  Knoxville, 
Tennessee  37902. 

NRC  Branch  Chief:  Domenic  B. 
Vassallo. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  August 
27, 1984  (Item  2  only),  supplemented  on 
August  29, 1985. 

Description  of  amendment  request:  A 
portion  of  the  amendment  request 
supersedes  an  application  submitted  on 
June  15, 1983,  which  was  the  subject  of  a 
notice  on  November  22. 1983,  at  48  FR 
52837.  The  amendment  would  revise  the 
Technical  Specifications  to  incorporate 
the  requirement  for  a  periodic  flow  test 
for  the  Auxiliary  Feedwater  System  in 
ordCT  to  verify  the  normal  flow  path 
from  the  Auxiliary  Feedwater  System 
water  source  to  the  steam  generators.  A 
similar  flow  test  would  be  required  after 
any  modification  or  repair  and  following 
each  extended  cold  shutdown  (greater 
than  30  days  in  Mode  5)  to  the  Auxiliary 
Feedwater  System.  These  tests  would 


ensure  the  availability  of  auxiliary 
feedwater  by  veriRcation  of  the  proper 
flow  path.  The  tests,  with  the  exception 
of  automatic  pump  starts,  will  be  done 
prior  to  entering  Mode  3.  Verifying  that 
each  pimip  starts  automatically  upon 
receipt  of  test  signal  will  be  done  while 
in  Mode  3  because  of  insufficient  steam 
supply  in  Mode  4.  The  proposed 
amendment  would  also  require  monthly 
verification  that  all  manual  valves  in  the 
auxiliary  feedwater  suction  and 
discharge  lines  are  locked  in  the  proper 
positions,  and  would  require  that  an 
individual  be  stationed  near  certain 
manual  valves  when  conducting  certain 
surveillance  tests  of  the  Auxiliary 
Feedwater  System.  That  individual  must 
maintain  communication  with  the 
control  room  while  the  tests  are  being 
conducted  to  resposition  the  manual 
valves  if  necessary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  The 
examples  of  actions  involving  no 
significant  hazards  consideration 
include  actions  which  involve  a  change 
that  constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  Technical  SpeciHcations. 
The  proposed  changes  match  this 
example  since  these  requirements  are 
not  presently  included  in  the  Technical 
Specifications.  Therefore,  the  staff 
proposes  to  determined  that  the 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  1800  M  Street,  NW., 
Washington,  DC  20036. 

NRC  Branch  Chief  John  F.  Stolz. 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATIQN  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIHCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 


For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fremi-2,  Monroe  County,  Mich^an 

Date  of  amendment  request 
September  27, 1985. 

Description  of  amendment  request- 
The  amendment  would  revise  a  number 
of  sections  in  the  Fermi-2  Technical 
Specifications.  Basically,  the  proposed 
change  to  the  technical  specifications 
are  those  required  to  implement  the 
operation  of  an  alternate  system  to  be 
used  to  bring  the  Fremi-2  facility  to  a 
cold  shutdown  condition  in  the  event  of 
a  fire  in  the  plant.  While  there  are 
existing  shutdown  systems,  they  are 
dependent  on  equipment  in  the  relay 
room  and  the  control  room.  The 
proposed  shutdown  system  is 
independent  of  both  the  control  and 
relay  rooms.  It  has  been  evaluated  in 
Supplements  5  and  6  of  the  staff's  Safety 
Evaluation  Report  {NUREG-0798). 

Date  of  publication  of  individual 
notice  in  Federal  Register  November  8, 
1985  (50  FR  46523). 

Expiration  date  of  individual  notice: 
December  9, 1985. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan,  48161. 

Florida  Power  and  light  Company, 
Docket  No.  50-335,  St  Lude  Plant,  Unit 
No.  1,  SL  Lude  County.  Florida 

Date  of  amendment  request  October 
17, 1985. 

Brief  description  of  amendment- 
Amendment  to  Technical  Specifications 
to  change  Linear  Heat  Generation  Rate 
Limiting  Condition  for  Operation  from  a 
constant  value  to  an  axially  dependent 
limit. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  31, 
1985  (50  FR  45506). 

Expiration  date  of  individual  notice: 
December  2, 1985. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450. 

Yankee  Atomic  Electric  Company. 
Docket  No.  50-29,  Yankee  Nuclear   . 
Power  Station.  Frankling  County, 
Massachusetts 

Date  of  amendment  request  October 
16, 1985. 

Description  of  amendment  The 
proposed  change  would  modify  the 
Technical  Specificatitm  {TS) 
surveillance  interval  for  the  second  level 
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(degraded  grid  vohage)  undervokage 
protactioB.  The  canent  interval  of  once 
per  la  Bionlhe  eniiild  be  changed  to  a 
monthly  test  interval. 

Date  of  publication  of  individual 
notice  in  Pladecal  Regiatei.  October  30. 
1965  (80  Fit  45181). 

Expiration  data  of  individual  notict: 
November  29, 1985. 

Looal  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive.  Greenfield. 
Maaeachusetts  01301. 

NRC  Branch  Chief:  John  A.  ZwolinakL 

Notin  of  lieiiaBoe  of  Amendinent  to 
Fadfity  OperatiBg  Lkenee 

During  the  period  since  publication  of . 
the  last  bi-weeJdy  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  reqoired  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  FadHty  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportimity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Begiater  as 
indicated.  No  request  for  a  bearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  deteraiined  that  these 
ameadments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  diese 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessmait.  it  is  so  indicated. 

For  further  details  widi  respect  to  the 
action  see:  (1)  The  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington,  DC 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 


obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washingtmi,  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

Arizona  PuhMc  Service  Conipany,  at  al 
Docket  No.  STN  5i-52a,  Palo  Veida 
Nuclear  Generatiiig  Station,  Unit  1. 
Maricopa  County,  Ariaena 

Date  of  application  for  amendment 
Augost  5. 1985. 

Brief  description  of  amendment  The 
amendment  permits  a  one-time 
exception  for  approximately  24  hours  to 
the  technical  specifications  involving 
the  reactor  coolant  system  pumps  and 
the  atmospheric  dump  valves,  to  allow 
the  performance  of  the  Natural 
Circulation  Cooldown  Test 

Date  of  issuance:  October  31, 1985. 

Effective  Dote:  October  31, 1985. 

Amendment  No.:  2. 

Facility  Operating  License  No.  NPF- 
41:  Amendment  revised  die  Technical 
Specifications. 

Dates  of  initial  aotica  in  Federal 
Register  September  11. 1985  (50  FR 
37073).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  31. 1985.  No  significant  hazards 
consideration  comments  were  received. 

Local  Public  Document  Room 
Location:  Phoenix  Public  Library. 
Business.  Science  and  Technology 
Department,  12  East  McDowell  Road, 
Phoenix.  Arizona  85004. 

Carolina  Power  A  ligbt  Conipeny, 
Doclcet  Nos.  50-aaS  md  S0-S24. 
Brunswick  Steem  Electric  Ptant  Units  1 
and  2,  Brunswick  Ce«mty,  fimA 
Carolina 

Date  of  application  for  amendment 
July  8, 1985. 

Brief  description  of  amendment  The 
amendments  change  the  Technical 
Specifications  to  delete  the  Service 
Water  Effluent  From  Augmented  Off- 
Gas  Precooler  Radioactivity  Monitor 
ftom  Table  3.3.5.8-1  and  4  J.5.8-1.  The 
monitors  are  no  longer  necessary  as 
these  precQolers  have  been  bypassed. 

Date  of  issuance:  November  7, 1085. 

Effective  date:  November  7, 1985. 

Amendment  Nos^  93  and  118. 

Facility  Operating  License  Nos.  DPR- 
71  andDPR~e2.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14, 1965  (50  FR  32789). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Southport,  Brunswick  County 


Library,  109  W.  Moore  Street,  Southport. 
North  Carolhia  28461. 

Conmaeweahh  Edisoa  Compsay, 
Docket  Noa.  50^73  and  5»-a74.  La  Salle 
County  Station,  Units  1  and  2,  La  Salle 
County,  lUioots 

Date  of  amendments  request  August 
19. 1985  as  supplemented  by  letter  dated 
September  5, 1965. 

Brief  Description  of  amendments:  The 
amendments  to  Operating  License  NPF- 
11  and  Operating  License  NPF-18  revise 
the  setpoints  and  setpoint  tolerances  for 
the  18  Safety  Relief  Valves  in  the 
Technical  Specifications  for  each  of  La 
Salle,  Units  1  and  2.  The  licensee 
indicated  that  the  present  values  of 
setpoints  and  setpoint  tolerances  are  too 
restrictive.  The  General  Electric 
Company  (vendor)  specifkations 
indicate  that  the  setpoint  tolerances  can 
be  changed  from  ±1%  to  a  revised  value 
of  +1%  to  -3%  and  still  be  consistent 
with  the  specification  since  La  salle 
Safety  Relief  Valves  ASME  nameplate 
rating  is  +1%.  -3%. 

In  addition,  tow  setpoints  from  the 
valves  are  being  changed.  Presently,  the 
setpoints  for  each  of  the  18  SRV  are  as 
follows:  4  at  1205  psig.  4  at  1195  psig,  4 
at  1185  psig,  4  at  1175  psig,  and  2  at  1148 
psig.  Because  of  revisions  in  the  General 
Electric  design  documents,  the  last  two 
safety  relief  values  are  being  changed 
firom  1146  psig  to  1150  psig,  about  a  0.4% 
increase  in  the  lowest  setpoint.  This 
would  only  have  a  minor  effect  on  the 
safety  functicm  of  these  valves,  and  will 
also  consistent  with  the  setpoints  of  the 
General  Electric  design  documents. 

Date  of  issuance:  October  31, 1965. 

Effective  date:  October  31. 1985. 

Amendment  Nos:  28  and  13. 

Facility  Operating  Licenses  Nos. 
NPF-11  ondNPF-ia  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  25, 1965  (50  FR 
38912).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  31, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Oglesby,  Illinois  01348. 

Commonwealth  Edisea  Campany, 
Docket  N*.  56-373  La  SaHe  Camty 
Station.  Una  1,  U  Salle  County.  iUinoia 

Date  of  amendment  request  July  15, 
1985. 

Brief  Deaeriptian  of  amendment 
request  This  amendinent  would  add 
requirements  to  the  La  Salle,  Unit  1 
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Technicai  Specirication  for  the 
modiflcation  of  the  automatic 
depressurization  system  logic  to  be 
added  at  the  first  refueiiag  outage.  This 
is  in  accordance  with  License  Condition 
2.C.30  (l)[b). 

Date  of  issuance:  November  1, 19B5. 

Effective  date:  Upon  startup  following 
the  ftrst  refueiing  outage. 

Amendment  M)..-  29. 

Facility  Operating  License  No.  NPF- 
11:  Ajnendment  revised  the  Technical 
Specifications. 

Date  ofiatitial  notice  in  Fedend 
Registen  August  28. 1985  (50  FR  34935). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  1. 1985. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Oglesby.  Illinois  61348. 

ConBumers  Power  Company,  Docket  No. 
50-l$5,  Big  Rock  Point  Plant  Charlevoix 
County,  Michigan 

Date  of  application  for  amendment 
July  19. 1985  superseding  the  March  10. 
1982  submittal. 

Brief  description  ofamendmenL  The 
amendment  provides  the  Technical 
Specifications  (TS)  for  the  addition  of 
the  containment  pressure  and  water 
level  monitoring  systems.  This 
installation  completes  the  NUREG-0737 
requirements  for  these  items. 

Date  of  issuance:  October  29, 1985. 

Effective  date:  October  29. 1985. 

Amendment  No.  80. 

Facility  Operating  License  No.  DPR- 
&  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11. 1985  (50  FR 
37077).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
OcttAer  29. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street.  Petoskey. 
Michigan  49770. 

Consamers  Power  Company,  Docket  No. 
50-155,  Big  Rock  Point  Plant,  Charlevoix 
Coimty.  Midiigao 

[ktte  of  application  for  amendment 
August  16, 1985  as  revised  September  24, 
1985. 

Brief  description  of  amendment-  TTie 
ameedment  revises  the  Big  Rock  Point 
Technical  Specifications  to  reflect  the 
Reload  II  fuel  design.  This  design  will  be 
incotporated  into  the  fuel  reloading  for 
the  upcoming  fuel  cyde. 


Date  of  issuance:  November  1, 1985. 

Effective  date:  November  1, 1985. 

Amendment  No.  81. 

Facility  Operating  License  No.  DPR- 
6.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fedoal 
Register  September  11, 1965  (SO  FR 
37078)  and  October  1, 1985  (SO  FR  40078). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Bvahiatk>n  dated  November  1, 1965. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  hforth  Central  Michigan 
College.  T515  Howard  Street,  Petoskey, 
Michigan  49770. 

Duke  Power  Company,  Docket  Not.  50- 
369  and  SO-STS,  McGuiie  Nuclear 
StatioB,  UoiU  1  and  2.  Meckleobuis 
County.  North  CamUna 

Date  of  application  for  amendment 
November  12, 1964  and  January  30, 1985. 

Brief  description  of  amendment  The 
amendments  change  the  action 
statement  for  the  limiting  condition  for 
operation  and  the  surveMlanoe 
requirements  for  Technical 
Specifications  3/4.5.1,  Cold  Leg  Injection 
Accumulators,  and  3/4.5.1.2,  Upper 
Head  Injection  Accumulator  ^stem. 

Date  {^issuance:  November  1. 1985. 

Effective  date:  November  1, 1985. 

Amendment  Nos.  47  and  28. 

Facility  Operating  License  No.  NPF-0 
and  NPF-17.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  11, 1985  (50  FR 
37078  and  37079).  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  1. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolma,  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Duke  Power  Company,  Dodiets  Nos.  50- 
269. 50-278.  and  50-287.  Oconee  Nudear 
Station,  Units  Nos.  1. 2,  and  3,  Oconee 
County,  South  Canriina 

Date  of  application  for  amendment 
May  29, 1985. 

Brief  description  of  amendments: 
These  amendments  revise  the  Station's 
common  Technical  ^>edfication8  (TSs) 
to  reflect  an  increase  in  the  required 
number  of  nuclear  equipment  operators 
in  TS  Table  6.1-1  in  conformance  with 
NUREG-0737.  Item  I.A.1.3. 

Date  of  issuance:  October  31, 1985. 

Effective  Date:  October  31, 1985. 

Amendments  Nos.:  145, 145,  and  142. 


Facility  Operating  Licenses  Nos. 
DPR-38.  DPR-47  and  DFR-55. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14, 1985  (50  FR  32795). 
Hie  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  31. 1985. 

No  signiHcant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina. 

Duke  Power  Company,  Dockets  Nos.  BO- 
ZOS. 50-270,  and  50-287.  OcanM  NucImt 
Station.  Units  Noa.  1, 2.  and  S.  Ocooee 
County.  South  CvoUna 

Date  <rf  application  for  amendments: 
October  8. 1984. 

Brief  description  of  amendments: 
These  amoKlments  revise  tibte  Station's 
common  Technical  Specifications  (TSa) 
to  reflect  the  administrative  program 
which  will  include  training  of  personnel, 
jnx>cedures  for  sampling  and  analysts, 
and  provisions  for  maintenance  of 
sampling  and  analysis-equipment  of 
systems  (II  1^.1.2  and  ILB.3)  undertaken 
as  a  result  of  NUREG-0737,  TMl  Action 
Plan.  These  sjrstems  indude  post- 
accident  sampHng  (113.3)  and  sampling 
and  analysis  of  plant  effluents  (U.F.1.2). 

Date  of  issuance:  October  31, 1985. 

Effective  date:  October  31, 1985. 

Amendments  Nos.:i4A,  148,  and  143. 

Facility  Operating  Licenses  Nos. 
DPR-38.  DPR-47  and  DPR-65. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21, 1985  (50  FR  20975).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  31, 1965. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina. 

Mississippi  Power  k  Light  Company, 
Middle  Soudi  Energy,  inc..  South 
Mississippi  Electnc  Power  Assoriation. 
Docket  No.  50-418.  Grand  Gulf  Nuclear 
Station,  Unit  1.  Claiborne  County, 
Missisaipin 

Date  of  application  for  amendment 
August  12. 1985. 

Brief  description  of  amendment  The 
amendment  modifies  the  Tedmical 
Specifications  related  to  valves  listed  in 
Tables  3.3.7.4-1.  3.6.4-1.  and  3.4.3.2-1 
and  electrical  protective  devices  Hsted 
in  Tables  3.8.4.1-1  and  3.8.4.2-1. 
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Date  of  issuance:  November  8, 1985. 

Effective  date:  November  8. 1985. 

Amendment  No.:  7. 

Facility  Operatmg  License  No.  NPF- 
29.  Amendment  revised  the  Technical 
Speciflcations. 

Date  of  initial  notice  in  Federal 
Register  August  28, 1985  (50  FR  34944). 
'1  he  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  8, 1985. 

No  significant  hazards  consideration 
comments  received:  No     - 

Loeai  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library,  Raymond 
Mississippi  39154. 

Pennsylvania  Power  and  Light 
Conpany,  Docket  No  50-387 
Susquehanna  Steam  Electric  Station, 
Unit  1.  Luienie  County,  Pennsylvania 

Date  of  application  for  amendment 
August  8. 1985. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  for  Susquehanna  SES, 
Unit  1  to  correspond  with  certain  design 
changes  to  the  nitrogen  makeup  system. 

In  Licensee  Event  Report  No.  83-114, 
dated  September  13. 1983.  PP&L  notified 
the  NRC  staff  of  the  discovery  of  a 
postulated  single  failure  event  in  the 
Division  II  Primary  Containment 
Isolation  System  (PClS)  logic  that  could 
have  resulted  in  the  failure  to  isolate  the 
nitrogen  supply  line.  The  PClS  Division 
II  relay  provides  a  closure  signal  to  the 
outboard  isolation  valve  of  the  drywell 
nitrogan  supply  system  and  the  inboard 
isolation  valve  of  the  containment 
atmosphere  control  sample  system.  The 
drywell  nitrogen  supply  line  taps  into 
the  containment  atmosphere  sample  Une 
between  the  inboard  valve  and  the 
outboard  vahre.  With  the  nitrogen 
makeup  system  in  8«vice,  coincident 
with  a  loss  of  coolant  accident  (LOCA), 
the  PCIS  Division  D  relay  could  fail  in 
such  a  manner  as  to  maintain  the 
outboard  isolation  valve  of  the  drywell 
nitrogen  supply  system  and  the  inboard 
isolation  valve  of  the  containment 
atmosphere  control  sample  system  in 
die  open  position. 

The  design  changes  to  correct  this 
deficiency  consist  of  rerouting  the 
drywell  and  wetwell  makeup  lines  to 
spare  penetrations  and  installing 
divisionalized  isolation  valves.  The 
inboard  valves  will  have  Division  I 
power  and  logic,  and  the  outboard 
valves  will  be  with  Division  U. 

Table  3.6.3-1  has  been  changed  to 
ensure  that  Ihe  Technical  Specifications 
properly  reflect  the  installation  of  the 
modifications  to  the  nitrogen'  makeup 
system.  The  changes  included  the 
addition  of  two  new  isolation  valves, 


SV-15738  and  SV-15789.  Two  valves 
currently  listed  under  the  Containment 
Atmosphere  Sample  category,  SV-15737 
and  SV-15767,  have  been  deleted  and 
moved  to  the  newly  formed  category 
"Nitrogen  Makeup",  since  in  the  new 
configuration,  they  are  no  longer  in  the 
atmosphere  sampling  lines.  The 
isolation  signals  for  this  new  category 
are  "B".  Reactor  Vessel  Water  Level — 
Low,  Low  Level  2;  "Y",  Drywell 
Pressure— High;  and  "R",  SGTS  Exhaust 
Radiation — High. 

Valves  SV-15736B  and  SV-15776B  are 
now  dedicated  to  the  sampling  lines. 
Therefore  the  "R"  isolation  signal,  SGTS 
Exhaust  Radiation-High,  is  no  longer 
applicable  and  has  been  deleted  ^m 
the  Technical  Specification  for  these 
valves. 

Date  of  issuance:  October  30, 1985. 

Effective  date:  Upon  startup  following 
the  second  refueling  outage. 

Amendment  No.:  50. 

Facility  Operating  License  No.  NPF-^ 
14:  Amendment  revised  the  Technical 
Specification. 

Dates  of  initial  notice  in  Federal 
Register  September  11, 1985  (50  FR 
37088).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  30. 1985. 

No  significant  hazards  consideration 
comments  were  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 

Power  Authority  of  the  State  of  New 
Yofk.  Docket  No.  50-333.  James  A. 
FltzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

■Dote  of  application  for  amendment- 
April  26, 1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  reduce  testing 
requirements  for  the  Emergency  Diesel 
Generators  in  response  to  NRC  Generic 
Letter  84-15. 

Date  of  issuance:  October  29, 1985. 

Effective  date:  October  29. 1985. 

Amendment  No.:  95. 

Facility  Operating  License  No.  DPR- 
59.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28. 1985  (50  FR  34946) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  29. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
yoco^/on;  PenfieW  Library.  State 


University  College  of  Oswego.  Oswego. 

New  York 

South  Carolina  Electric  A  Gas  Company. 
South  Carolina  Public  Service  Authority. 
Docket  No.  50-395.  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  Fairfield  County, 
South  Carolina 

Date  of  application  for  amendment 
March  6. 1985.  and  amended  October  18, 
1985. 

Brief  description  of  amendment  The 
amendment  modifies  Technical 
Specification  3/4.1.1.2  "Shutdown 
Margin-Modes  3. 4.  and  5"  to  change  the 
required  shutdown  margin  from  at  least 
2%  for  modes  3.  4,  and  5  to  a  mode  and 
reactor  coolant  system  boron 
concentration  dependent  shutdovm 
margin  variable  from  at  least  1%  to  at 
least  3.98%. 

Dote  of  issuance:  November  7. 1985. 

Effective  date:  November  7. 1985. 

Amendment  No.:  46. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23, 1985  (50  FR  16014). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets. 
Winnsboro,  South  Carolina  29180. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Veinon.  Vermont 

Date  of  application  for  amendment 
January  15. 1985. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  provide  an  iodine  spike 
limit  for  the  reactor  coolant 
concentration,  and  to  limit  the  opening 
of  two  purge  and  vent  valves  (V16-19-7 
and  Vl6-l9-7a)  to  50  degrees  while  the 
reactor  is  operating. 

Date  of  issuance:  October  28. 1985. 

Effective  date:  October  28. 1985. 

Amendment  No.:  91. 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1985  (50  FR  20894)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28, 1985. 

No  significant  hazards  consideration 
comments  received:  No.   - 
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Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street,  BratUeboro,  Vermont  05301. 

Wisconsin  Electric  Power  GonnfMny, 
Docket  No.  S»-Mt.  Potat  BsmJi  Nudear 
Plant,  Unit  No.  1,  Town  of  Two  Cndu. 
Manitowoc  County,  Wisoonsin 

Date  of  application  for  amendment: 
January  11, 1965. 

Brief  description  of  amendment  The 
amendment  deletes  the  conditions 
imposed  by  the  Commission's 
Confirmatory  Order  for  Modification  of 
License  dated  November  30. 1979  and 
Order  Modifying  Confirmatory  Order 
dated  January  3. 19S0. 

Date  of  issuance:  November  4. 1985. 

Effective  date:  November  4, 1985. 

Amendment  No.:  99. 

Facility  Opemtiag  License  No.  DPR- 
24:  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  March  27, 1985  (50  FR 12132  at 
12167).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  4. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
March  18. 1985.  as  supplemented  May  9 
and  May  30, 1985. 

Brief  description  of  amendment:  The 
amendment  modifies  the  pressurizer 
safety  valve  setpoint  tolerance  to 
conform  to  section  VIII  of  the  ASME 
Boiler  and  Pressure  Vessel  Code. 

Date  of  issuance:  October  31, 1885. 

Effective  date:  October  31, 1985. 

Amendment  No.  85. 

Facility  Operating  License  No.  DPR- 
3.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  31. 1985  {50  FR  31078).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  safety 
Evaluation  dated  October  31, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive.  Greenfield, 
Massachusetts  01301. 


Notke  of  heuance  of  Amnndmnnt  te 
Facility  Operating  Lioanae  aad  Final 
Detamination  of  m>  Stgn^caat  Hazards 
Conaidefetion  and  Opportnaity  for 
Hearing  (Exigent  or  Emergency 
Circuowtanoes) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  Application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Because  of  exigent  or  emergency 
circumstances  associated  witih  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  CAnsideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  comment  period  (less 
than  30  days)  has  been  offered  and  the 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regalations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CPU  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
docimients  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 


assessment  need  be  prepared  for  these 
amendments,  if  the  Commission  has 
prepared  an  environmenal  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see:  (1)  the  Application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  N.W.,  Washington, 
DC,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
(Stained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
December  20, 1985,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amen^ent  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commissioa's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings "  in  10.  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  aftected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
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entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
bcheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  to  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room  1717  H  Street,  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief):  petitioner's 
name  and  telephone  number:  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Renter  notice.  A  copy  of 


the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

Duke  Power  Company,  et  al..  Docket 
No.  50-413.  Catawba  Nuclear  Station, 
Unit  1,  York  County,  South  Carolina 

Date  of  application  for  amendment: 
October  18, 1985 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  extend,  by  72  hours,  on 
a  one-time  basis,  the  time  allowed  in 
Mode  3  with  unidentified  reactor 
coolant  system  leakage  greater  than  1 
GPM.  but  less  than  5  GI^. 

Date  of  issuance:  November  1, 1985. 

Effective  date:  October  18, 1985. 

Amendment  No.  1. 

Facility  Operating  License  No.  NPF- 
35.  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  November  1, 1985. 

Attorney  for  licensee:  Mr.  William  L 
Porter,  Esq.,  Duke  Power  Company,  P.O. 
Box  33189,  Charlotte,  North  Carolina 
28242. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
November  3, 1985,  as  supplemented  and 
clarified  by  letter  dated  November  5, 
1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  permit  operation  of  the 
facility  on  a  temporary  basis  with  one 
isolation  condenser  cooling  system 
placed  continuously  out  of  service. 

Date  of  issuance:  November  8, 1985. 

Effective  date:  November  8, 1985. 


Amendment  No.:  75. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment  and  final 
determination  are  contained  in  a  Safety 
Evaluation  dated  November  8, 1985. 

Attorney  for  licensee:  Troy  B.  Conner, 
)r..  Esquire,  Conner  &  Wetterhahn,  Suite 
1050, 1747  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20006. 

Local  Public  Document  Room 
location:  Slate  University  College  at 
Oswego.  Penfied  Library — Documents, 
Oswego,  New  York  13128. 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  WNP-2. 
Richland,  Washington 

Date  of  amendment  request: 
September  26, 1985. 

Brief  description  of  amendment 
request:  This  amendment  revises  the 
WNP-2  license  by  modifying  the 
Technical  Specifications  to  change  the 
Surveillance  Requirement  4.6.1.8.2  to 
permit  greater  leakage  through  the 
drywetl  and  suppression  chamber  purge 
supply  and  exliaust  isolation  valves 
provided  that  the  valves  are  secured 
closed  and  the  total  leakage  from  all 
valves  and  penetrations  subject  to  Type 
B  and  C  testing  are  less  than  the 
maximum  specified  by  the  Limiting 
Conditions  for  Operation,  section 
3.6.1.2.b. 

Date  of  issuance:  November  1, 1985. 

Effective  date:  September  36. 1985. 

Amendment  No.:  17. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revised  the  Technical 
Specifications. 

Public  Comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  November  1, 1985. 

Attorney  for  the  licensee:  Bishop, 
Liberman,  Cook,  Purcell  &  Reynolds 
1200  Seventeenth  Street.  NW.. 
Washington,  DC  20036. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  November  1985. 
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For  the  Nuclear  Regulatory  Commission. 

Edwud  |.  Butctm. 

Acting  Chief,  Operating  Reactors  Branch  *3, 
Division  of  Licensing. 

[FR  Doc.  85-27595  Filed  ll-lft-BS;  8:45  am] 
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(Docket  No.  30-03137;  UcwiM  No.  37- 
11258-01,  EA  85-98] 

Metro  Health  Center;  Order  Imposing  a 
Civil  Monetary  Penalty 

I 

Metro  Health  Center.  252  West  11th 
Street,  Erie,  Pennsylvania,  16501  (the 
"licensee")  is  the  holder  of  License  No. 
37-11258-01  (the  "license")  issued  by  the 
Nuclear  Regulatory  Commission  (the- 
"Commission"  or  "NRC")  on  September 
8, 1965,  which  authorizes  the  licensee  to 
use  licensed  mateiials  to  perform 
diagnostic  and  therapeutic  medical 
procedures.  The  license  expires  on 
December  31, 1987. 

II 

An  NRC  safety  inspection  of  the 
licensee's  activities  under  the  license 
was  conducted  on  August  8, 1085. 
During  the  inspection,  the  NRC  staff 
determined  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  September  16, 1985.  The  Notice 
states  the  nature  of  the  violations,  the 
provisions  of  the  Commission's 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the 
proposed  civil  penalty  for  the  violations. 
Two  responses,  both  dated  October  10, 
1985,  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  a  Civil  Penalty 
were  received  from  the  licensee. 

Upon  consideration  of  the  answers 
received,  and  the  statements  of  fact, 
explanation,  and  argument  for  remission 
or  mitigation  of  the  proposed  civil 
penalty  contained  therein,  the  Director, 
Office  of  Inspection  and  Enforcement, 
has  determined,  as  set  forth  in  the 
Appendix  of  this  Order,  that  the  penalty 
proposed  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  for 
the  violations  should  be  imposed. 

UI 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1984,  as  amended,  42  U.S.C  2282,  Pub. 
L.  96-295,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Three  Thousand  Seven  Hundred 
Fifty  Dollars  ($3,750)  within  thirty  days  of  the 


date  of  this  Order,  by  check,  draft,  or  money 
order,  payable  to  the  Treasurer  of  the  United. 
States  and  mailed  to  the  Director,  OfHce  of 
Inspection  and  Enforcement.  USNRC 
Washington.  DC  20555. 

IV 

The  licensee  may.  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Executive  Legal  Director,  USNRC, 
Washington.  DC  20555.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  Upon  a  failure  of  the  licensee  to 
request  a  hearing  within  thirty  days  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings  and,  if  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  Genersd  for 
collection.  In  the  event  the  licensee 
requests  a  hearing  as  provided  above, 
the  issue  to  be  considered  at  such 
hearing  shall  be: 

a.  Whether  the  licensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  (as  corrected  in  the 
Appendix),  and 

b.  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda.  Maryland,  this  14th  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 
fames  M.  Taylor, 
Director,  Office  of  Inspection  and 
Enforcement 

Appendix. — ^Evaluation  and  Conclusion 

On  September  16, 1985,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  was  issued  to  the  licensee 
for  twelve  violations  of  NRC 
requirements.The  licensee  responded  to 
the  Notice  in  two  letters,  both  dated 
October  10, 1985,  and  indicated  that  it 
did  not  deny  that  the  violations 
occurred,  but  requested  remission  of  the 
proposed  penalty,  or,  at  the  very  least, 
mitigation  of  the  proposed  penalty,  if 
imposed.  Provided  below  are  (1)  a 
restatement  of  each  violation;  (2)  a 
summary  of  the  licensee's  response;  and 
(3)  the  NRC  evaluation  of  the  licensee's 
response. 

Restatement  of  Violations 

An  NRC  inspection  of  activities 
authorized  under  NRC  License  No.  37- 
11258-01  was  conducted  on  August  8, 
1985.  The  particular  violations  and  the 
associated  civil  penalty  described  in  the 
Notice  of  Violation  and  Proposed 


Imposition  of  Civil  Penalty  are  restated 
(with  a  correction  to  Item  B.6)  below: 

A.  10  CFR  20.207(a)  requires  that 
licensed  materials  stored  in  an 
unrestricted  area  be  secured  against 
imauthorized  removal  from  the  place  of 
storage.  10  CFR  20.207(b)  requires  that 
materials  not  in  storage  be  under 
constant  surveillance  and  inunediate 
control  of  the  licensee.  As  defined  in  10 
CFR  20.3(a)(17),  an  unrestricted  area  is 
any  area  access  to  which  is  not 
controlled  by  the  licensee  for  die 
purpose  of  protection  of  individuals 
from  exposure  to  radiation  and 
radioactive  materials. 

Contrary  to  the  above,  during 
weekends  for  the  time  period  of  June  28, 
1985  to  August  8, 1985,  licensed 
quantities  of  technetium-99m/ 
molybdenum-99  contained  in  nuclear 
generators  were  routinely  stored  in  an 
unlocked  portable  lead-lined  box  in  an 
unlocked  room  in  the  emergency  room 
center,  and  during  those  times,  conStrant 
surveillance  of  the  licensed  material 
was  not  maintained. 

B.  Condition  17  of  License  No.  37- 
11258-01  requires  that  Ucensed  material 
be  possessed  and  used  in  accordance 
widi  statements,  representations  and 
procedures  contained  in  the  application 
dated  August  6, 1982,  and  appendix  O  of 
Regulatory  Guide  10.8. 

1.  Item  10  of  the  application  requires 
that  the  licensee  possess  an  operable 
isotope  dose  calibrator  and  that  if  the 
activity  displayed  varies  from  the  stated 
assay  of  the  standard  source  by  greater 
than  75%,  arrangements  will  be  made 
for  the  iomiediate  repair  or  adjustment 
of  the  dose  calibrator. 

Contrary  to  the  above,  as  of  August  8. 
1985,  the  only  dose  calibrator  possessed 
by  the  licensee  had  been  functioning    . 
erratically  for  several  months  and 
routinely  showed  variations  grater  than 
+100%  of  the  stated  assay,  and  as  of 
August  8, 1985.  arrangements  had  not 
been  made  for  the  repair  or  adjustment 
of  the  calibrator. 

2.  Item  10.B.3.b  of  the  apphcation 
requires  that  each  day  the  dose 
calibrator  is  used,  it  be  tested  for 
constancy  on  all  isotope  settings  with  a 
cesium-137  standard. 

Contrary  to  the  above, 

a.  The  dose  calibrator  was  used 
during  October  1984,  but  a  constancy 
check  was  not  performed  on  the  days 
used: 

b.  The  dose  calibrator  was  used 
regularly  between  January  1  to  July  1, 
1985.  but  constancy  tests  were  only 
performed  for  16  days  during  this  period; 
and 

c.  The  dose  calibrator  was  used  on 
July  1,  2,  3.  5, 15,  and  30  and  on  August  7. 
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1985,  but  constancy  checks  were  not 
performed  on  those  days. 

3.  Item  lOA  of  the  application 
requires  that  all  survey  meters  be 
calibrated  annually,  and  that  no  survey 
meter  be  used  beyond  the  anniversary 
date  of  its  last  successful  calibration. 

Contrary  to  the  above,  as  of  August  8, 
1965,  the  high  level  survey  meter,  a 
Victoreen  740F,  S/N  2207.  had  not  been 
calibrated  since  its  last  successful 
calibration,  June  13, 1984. 

4.  Item  9  of  this  application  requires 
that  the  licensee  possess  an  operable 
Victoreen  CDV-700  low-level  survey 
meter,  or  its  equivalent 

Contrary  to  the  above,  from  February 
to  June  19, 1985,  the  licensee  did  not 
prossess  an  operable  Victoreen  CDV- 
700  low-level  survey  meter,  or  its 
equivalent 

5.  Item  7  of  this  application  requires 
that  the  Radiation  Safety  Committee 
meet  on  less  than  quarterly  to  conduct 
its  business. 

Contrary  to  the  above,  between  May 
1984  and  July  30, 1985,  the  Radiation 
Safety  Committee  did  not  meet 

6.  Appendix  O.  Item  l.b  requires  the 
licensee  Radiation  Safety  Committee 
(RSC]  to  annually  review  the  entire 
radiation  safety  program,  including 
ALARA  considerations. 

Contrary  to  the  above,  the  RSC  did 
not  meet  to  review  the  entire  radiation 
safety  program,  including  ALARA 
considerations,  for  the  year  1984. 

7.  Item  17  of  this  application  requires 
that  surveys  be  performed  in 
accordance  wnth  the  "Survey 
Procedures"  contained  in  the  application 
dated  August  6, 1982.  Item  A  of  "Survey 
Procedures"  requires  daily  radiation 
surveys  of  all  elution,  preparation  and 
injection  areas.  Item  D  of  "Survey 
Procedures"  requires  weekly  G-M  meter 
surveys  and  contamination  wipe  tests  to 
be  conducted  in  all  laboratory  areas. 

Contrary  to  the  above, 

a.  Between  February  1985  and  August 
8, 1985.  daily  radiation  surveys  of 
elution,  preparation  and  injection  areas 
had  not  been  conducted; 

b.  Between  November  30. 1984  and 
July  31. 1986.  weekly  G-M  meter  surveys 
and  wipe  tests  were  not  performed  in 
any  of  the  laboratory  areas; 

c.  During  the  week  of  July  31, 1985 
wipe  tests  were  not  performed;  and 

d.  As  of  August  8. 1985,  surveys  or 
wipe  tests  had  not  been  conducted  in 
the  cardiac  imaging  room  where 
millicurie  quantities  of  technetium-99m 
are  used. 

8.  Item  15.3  of  this  appHcation  requires 
that  individuals  who  prepare  doses  of 
radiopharmaceuticals  monitor  their 
hands  after  each  procedure  or  before 
leaving  the  area. 


Contrary  to  the  above,  from  February 
to  July  1985.  Nuclear  Medicine 
technologists  routinely  failed  to  conduct 
personnel  monitoring  of  their  hands  and 
clothing  after  each  procedure  and  before 
leaving  for  the  day. 

9.  Item  14  of  this  application  requires 
that  packages  containing  radioactive 
material  be  opened  in  accordance  with 
the  procedures  in  Appendix  F  of 
Regulatory  Guide  10.8.  Revision  1. 

Steps  2.C  2.d  and  2.f  of  Appendix  F 
require  that,  when  opening  packages  in 
which  licensed  material  has  been 
received,  the  exposure  rate  3  feet  from 
the  surface  of  the  package,  and  at  the 
surface,  be  measured  and  recorded,  and 
that  the  external  surfiace  of  the  Rnal 
source  container  be  wiped  with  a 
moistened  cotton  swab,  held  with 
forcepts.  and  the  cotton  swab  be 
assayed  and  the  results  recorded. 

Contrary  to  the  above,  for  packages 
received  between  February  through  July 
1985.  none  of  the  procedures  specified  in 
Appendix  F,  Steps  2.c,  2.d  and  2.f  were 
followed.  In  addition,  surveys  of 
packages  received  from  August  1-8. 1985 
did  not  include  a  wipe  of  the  final 
source  container  for  a  contamination 
check. 

10.  Item  15  of  this  application  requires 
that  radioactive  material  be  used  in 
accordance  with  the  "General  Rules  for 
Safe  Use  of  Radioactive  Materials" 
contained  in  Appendix  G  of  Regulatory 
Guide  10.8. 

Item  6.a  of  Appendix  G  requires  that 
each  patient  dose  be  assayed  in  the 
dose  calibrator  prior  to  administration. 

Contrary  to  the  above,  on.  four 
occasions  on  March  7  and  on  three 
occasions  of  April  15. 1985,  patient  does 
were  not  assayed  in  the  dose  calibrator 
prior  to  administration. 

C.  License  Condition  16.B  requires  the 
licensee  to  monitor  radioactive  trash 
prior  to  disposal  in  the  normal  trash  to 
demonstrate  that  radiation  levels  are  at 
backgroimd  level. 

Contrary  to  the  above,  radioactive 
trash  disposed  in  the  normal  trash  from 
October  17. 1983  to  February  22. 1985 
was  not  monitored  prior  to  disposal  to 
demonstrate  that  radiation  levels  were 
at  background  level. 

Summary  of  Licensee  Response 

The  licensee  states  that  it  does  not 
deny  the  occurrence  of  the  violations 
cited  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty, 
and  admits  that  the  hospital  did  not 
exhibit  appropriate  management  control 
of  the  Nuclear  Medicine  Department. 
The  licensee  correctly  notes  that  the 
requirement  cited  in  Item  B.8  was 
incorrectly  described  in  the  Notice  as 
requiring  hand  monitoring  by 


individuals  preparing  pharmaceuticals 
after  each  procedure  and  before  leaving 
the  area,  whereas  compliance  with 
either  practice  alone  is  acceptable.  The 
citation  has  been  corrected  above; 
however,  individuals  were  not 
monitoring  their  hands  as  required,  as 
the  hcensee  admits  and,  thus,  violation 
B.8  stands.  However,  the  license 
requests  remission  of  the  proposed  civil 
penalty,  or  at  the  very  least  mitigation, 
if  a  penalty  is  to  be  imposed,  for  the 
following  stated  reasons: 

•  It  was  not  the  licensee's  intent  to 
willfully  and  negligenUy  circvunvent 
NRC  requirements. 

•  Although  the  licensee's  consultant 
had  previously  identified  several  of  the 
violations  during  two  previous  audits 
and  the  violations  remained 
uncorrected,  escalation  of  the  civil 
penalty  by  50%  for  this  reason  was 
unjustified  because  of  the  extenuating 
circumstances  in  that  hospital 
administration  was  imaware  of  the 
consultant's  findings.  Specifically,  the 
Technical  Director  of  Nuclear  Medicine, 
who  was  working  without  direct 
administrative  supervision,  was  the  only 
individual  who  received  correspondence 
and  reports  fivm  consultants,  and  he 
chose  to  act  irresponsibly  in  professing 
that  the  program  was  functioning  in  an 
orderly  manner. 

•  Corrective  steps  have  been  taken  to 
prevent  these  violations  in  the  future, 
including  terminating  the  employment  of 
the  Technical  Director  of  Nuclear 
Medicine. 

NRC  Evaluation  of  Licensee  Response 

The  licensee  has  not  provided  a 
sufficient  basis  for  remission  or 
mitigation  of  the  civil  penalty. 
Escalation  of  the  base  civil  penalty  by 
50%  was  appropriate  in  accordance  with 
section  V.B.4  of  the  NRC  Enforcement 
Policy  (10  CFR  Part  2.  Appendix  C) 
because  the  hcensee  had  information 
indicating  that  problems  existed  in  the 
Nuclear  Medicine  Department  as  a 
result  of  the  consultant's  audits,  but  the 
problems  were  not  corrected  until  after 
the  NRC  inspection.  If  the  licensee  had 
promptly  responded  to  the  audit  findings 
and  corrected  the  identified  deficiencies, 
a  civil  penalty  may  not  have  been 
proposed  since  the  NRC  encourages  self 
identification  and  correction  of 
problems. 

Although  the  Technical  Director  of 
Nuclear  Medicine  may  have  acted 
irresponsibly,  as  the  licensee  claims,  in 
not  responding  to  the  consultant's 
findings,  the  licensee  is  responsible  for 
the  acts  of  their  employees  and 
therefore  must  provide  adequate  control 
and  oversight  of  their  employees  to 
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ensure  adherence  to  requirements. 
Licensee  management  admittedly  did 
not  exhibit  appropriate  management 
control  at  the  hospital.  The  results  of  the 
March  11. 1985  audit  were  sent  to  the 
licensee's  Radiation  Safety  Officer,  who 
is  also  the  Chairman  of  the.Board  for  the 
licensee,  and  no  corrective  actions  were 
taken.  Furthermore,  although  the 
hospital  administration  did,  in  fact, 
receive  copies  of  the  consultant's  second 
audit  in  a  letter  dated  June  17, 1985, 
many  of  the  audit  findings,  although 
easily  correctable,  still  existed  at  the 
time  of  the  NRC  inspection  on  August  8. 
1985.  Therefore,  corrective  actions, 
although  comprehensive,  were  not 
prompt  and  therefore  do  not  provide  a 
basis  for  mitigation  of  the  penalty. 

Finally,  the  lack  of  willful  intent  to 
violate  NRC  requirements  also  does  not 
provide  a  basis  for  mitigation  of  th^  civil 
penalty.  If  the  violations  were  the  result 
of  willful  actions,  the  severity  level 
could  have  been  increased  in 
accordance  with  Section  III  of  the 
Enforcement  Policy,  a  higher  civil 
penalty  could  have  been  proposed,  and 
the  responsible  individual(s)  would  have 
been  subject  to  criminal  prosecution. 
The  absence  of  willfulness  does  not 
make  the  proposed  penalty  any  less 
appropriate  under  the  Enforcement 
Policy. 

NRC  Conclusion 

A  sufficient  basis  was  not  provided 
for  either  mitigation  or  remission  of  the 
proposed  civil  penalty.  Therefore,  the 
NRC  staff  concludes  that  a  civil  penalty 
of  $3,750  should  be  imposed. 
|FR  Doc.  85-27693  Filed  11-19-85:  8:45  am) 

«IUJNa  CODE  7SW-01-M 


IDocket  No.  50-298] 

Nebraska  Public  Power  District; 
Withdrawal  of  Application  f qi> 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Nebraska  Pubhc 
Power  District  (the  licensee)  to 
withdraw  its  August  5, 1980  application 
for  proposed  amendment  to  the  Cooper 
Nuclear  Station,  located  in  Nemaha 
County,  Nebraska.  The  proposed 
amendment  would  have  revised  the 
provisions  in  the  Technical 
Specifications  to  permit  reactor 
operation  up  to  50%  of  rated  thermal 
power  with  one  recirculation  loop  out  of 
service.  The  Commission  issued  a 
Notice  of  Consideration  of  Issuance  of 
Amendment  published  in  the  Federal 
Register  on  September  15. 1983  (48  FR 


41537).  By  letter  dated  September  27, 
1985,  the  licensee  withdrew  its 
application  for  the  proposed 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  5, 1980;  (2)  the 
licensee's  letter  dated  September  27, 
1985,  withdrawing  the  application  for 
license  amendment:  and  (3)  the 
Commission's  letter  granting  the 
withdrawal  dated  October  1985.  All  of 
the  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington.  DC  and  at  the 
Auburn  Public  library.  186 15th  Street. 
Auburn.  Nebraska  68601. 

Dated  at  Bethesda,  Maryland,  this  18th  day 
of  October  1985. 

For  the  Nuclear  Regulatory  Commission. 
Domecic  B.  Vassallo, 

Chief.  Operating  Reactors  Branch  No.  2.    \ 
Division  of  Licensing. 

(FR  Doc.  85-27692  Filed  11-19-85;  8:45  amj 

BiLUNO  CODE  7SWMI1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ret.  No.  35-23905;  70-7179] 

Eastern  Utilities  Associates,  et  aL; 
Proposed  Issuance  and  Sale  of  Short- 
Term  Notes  to  Banks  and  Capital 
Contribution  to  a  Sut>sldiary; 
Exception  From  Competitive  Bidding 

November  14. 1985. 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333,  Boston.  Massachusetts 
02107,  a  registered  holding  company, 
and  its  electric  utility  subsidiaries. 
Eastern  Edison  Company  ("Eastern 
Edison"),  110  Mulberry  Street,  Brockton, 
Massachusetts  02403,  Montaup  Electric 
Company  ("Montaup"),  P.O.  Box  2333, 
Boston,  Massachusetts  02107,  and 
Blackstone  Valley  Electric  Company 
("Blackstone"),  Washington  Highway, 
P.O.  Box  1111,  Lincoln,  Rhode  Island 
02865  (collectively,  the  "Operating 
Companies"),  have  filed  a  declaration 
with  this  Commission  subject  to  sections 
6,  7. 12(c).  and  12(f)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"), 
and  Rules  45  and  50(a)(2)  thereunder. 

The  Operating  Companies  propose  to 
issue  and  sell  short-term  notes  to  banks, 
from  time  to  time  during  the  period  from 
December  27. 1985,  to  December  29, 
1986,  in  aggregate  amounts  outstanding 
at  any  one  time  not  to  exceed  $10 
million  for  Eastern  Edison,  $30  miUion 
for  Montaup,  and  $10  million  for 
Blackstone.  Each  note  will  be  dated  the 
date  of  issuance  and  will  mature  no 
later  than  September  30, 1987.  Some 


notes  will  bear  interest  at  a  floating 
prime  rate,  have  maximum  maturities  of 
nine  months,  and  be  prepayable  at  any 
time  without  premium.  Other  notes  will 
bear  interest  at  available  money  market  . 
rates,  in  all  cases  less  than  the  prime 
rate  at  the  time  of  issuance,  will  have 
maximum  maturities  of  nine  months, 
and  will  not  be  prepayable.  Credit  lines 
with  banks  are  subject  in  some  cases  to 
commitment  fees  (%%  of  the  line  of 
credit)  and/ or  compensating  balance 
requirements  (no  greater  than  10%  of  the 
line  of  credit).  With  such  fees  and/or 
balances,  no  line  of  credit  would  result 
in  an  effective  cost  of  borrowing  greater 
than  10.10%  based  on  a  prime  rate  of 
9.5%. 

The  Operating  Companies  will  use  the 
proceeds  of  the  proposed  notes,  together 
with  other  funds  available,  to:  (1)  Renew 
outstanding  notes  payable  to  banks  as 
they  become  due;  (2)  finance  their 
respective  1986  cash  construction 
expenditures  which  are  currently 
estimated  to  be  approximately 
$10,733,000  in  the  case  of  Eastern. 
$14,902,000  in  the  case  of  Montaup,  and 
$4,754,000  in  the  case  of  Blackstone:  (3) 
provide  funds  to  meet  certain  sinking 
fund  requirements  in  the  case  of 
Blackstone  and  Eastern  Edison:  and  (4) 
provide  funds  for  the  prepayment  of 
certain  debenture  bonds  in  the  case  of 
Montaup. 

EUA  also  requests  authorization  to 
make  a  capital  contribution  to 
Blackstone  of  not  in  excess  of  $5,000,000. 
EUA  expects  to  obtain  the  funds 
necessary  to  make  such  capital 
contribution  from  presently  available 
cash,  additional  internally  generated 
cash  and  from  the  proceeds  received 
from  common  shares  issued  under 
EUA's  Dividend  Reinvestment  and 
Common  Share  Purchase  Plan  and/or  to 
its  various  employee  share  purchase 
plans. 

The  proposal  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  9, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  qiatter.  After  said  date,  the 
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proposal,  as  filed  or  as  it  may  be 
amended  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohaWhealw, 
Secretary. 
(FR  Doc.  85-27652  Filed  11-19-85:  8:45  am] 

■IXMG  COOC  lOIO.*!-!! 

[IM.  Na  IC-14794  (Fte  No.  •11-32t6)] 

Composite  AccessFund,  Inc^ 
AppBcation  for  an  Order  Declaring 
That  Applicant  Has  Ceased  To  Be  an 
Investment  Company 

November  13. 1985. 

Notice  is  hereby  given  that  Composite 
AccessFund;  Inc.  ("Applicant"),  W.  601 
Riverside,  9th  Floor,  Spokane,  WA 
99201,  registered  under  the  Investment 
Company  Act  of  1940  (the  "Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  October  31, 1985,  for  an 
order  of  the  Commission,  pursuant  to 
section  8(f)  of  the  Act,  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  made 
therein,  which  are  summarized  below, 
and  to  the  Act  for  the  applicable 
provisions  thereof. 

According  to  the  application. 
Applicant  was  incorporated  under 
Minnesota  state  law  on  October  5, 1981. 
and  filed  Forms  N-8A  and  N-1  on  said 
date  to  register  an  indefinite  number  of 
shares  of  common  stock.  Applicant 
states  that  its  registeration  became 
effective  on  February  23, 1982.  and  that 
the  initial  public  offering  of  its  common 
stock  commenced  on  that  date. 
Applicant  further  states  that  on 
November  1ft  1982,  its  shareholders 
were  advised  that  the  Board  of  Directors 
had  determinated  that  Applicant's 
business  should  be  termined  and  that  no 
new  accounts  would  be  accepted. 
Thereafter,  all  Applicant's  shares,  with 
the  exception  of  shares  held  by  its  sole 
current  shareholder,  Washington  Mutual 
Savings  Bank  ("WMSB"),  were 
liquidated  at  net  asset  value  of  $1  per 
share. 

Applicant  further  represents  that  as  of 
September  3a  1985.  it  had  196,797  shares 
outstanding  and  assets  of  $196,797.90,  all 
of  which  were  invested  in  a  repurchase 
agreement  backed  by  United  States 
Government  securities  and  an  insured 
savings  certificate  or  account.  According 
to  the  application,  after  payment  of  any 
e>  penses  related  to  Applicant's 


contemplated  dissolution  under 
Minnesota  state  law.  Applicant  %vill 
distribute  its  remaining  assets  to  WMSB. 
Applicant  states  that  its  debts  ar« 
nominal  and  that  any  expenses  incurred 
in  connection  with  its  liquidation  will  be 
borne  by  WMSB. 

Applicant  states  that  it  is  unaware  of 
any  current  or  pending  litigation  or 
administrative  proceedings,  and  that  it 
does  not  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  effectuate  the  winding-up 
of  its  business  and  affairs.  According  to 
the  application.  Applicant's  Board  of 
Directors  resolved  to  liquidate 
Applicant's  business  anid  a  certificate  of 
dissolution  will  be  filed  pursuant  to 
Minnesota  state  law. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
ihan  December  9. 1985,  at  5:30  p jn..  do 
so  oy  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request,  and  the 
specific  issues,  if  any,  of  fact  of  law  that 
are  disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  dwn 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
IohnWhe«ler, 
Secretary 
(FR  Doc  86-27713  Rled  11-19-65:  8:45  amj 


Electronic  Filing,  ProcMsing  and 
Information  Dissemination  System 

AQENCV:  Securities  and  Exchange 
Commission. 

ACTION:  Announcement  of  Meeting  on 
Edgar  Operational  System  and  Summary 
of  Technical  Requirements. 

•ummahv.  The  Securities  and  Exchange 
Commission  (SEC)  will  hold  a  public 
meeting  on  Monday,  November  25, 1985 
at  2:00  to  discuss  its  plans  for  the 
Operational  Edgar  System.  This  meeting 
will  focus  on  the  Request  for  Proposals 
to  be  issued  for  procurement  of  services 
for  the  development  and  operation  of 
this  system. 

In  July  1985  the  Commission  issued  a 
preliminary  solicitation  document  (PSD) 


describing  the  technical  requirements 
for  the  operational  Edgar  system.  The 
Commission  has  made  significant 
revisions  to  these  requirements.  These 
revisions  are  summarized  below.  All 
interested  persons  are  encouraged  to 
attend  the  meeting  to  be  held  in  Room 
1C30  of  the  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

rOR  fURTHER  INFORMATION  CONTACT 

David  Copenhafer  (202)  272-3770,  Edgar 
Project  Manager.  Securities  and 
Exdiange  Commission.  450  Fifth  Street. 
NW„  Washington.  DC  20540. 

SUPPLOIENTARV  INTORMATIOW:  On  July 
1. 1985  the  Commission  published  a  Pre- 
Solicitation  Document  (PSD)  describing 
the  technical  and  contractual 
Requirements  for  its  planned  Edgar 
Operational  System.  Accompanying  the 
PSD  was  an  Executive  Summary 
highlighting  the  objectives  of  the  system 
and  idendfying  significant  issues  related 
to  the  development,  operation  and 
funding  of  the  Edgar  system.  Public 
comment  on  these  specific  issues  and  on 
any  other  aspect  of  the  procurement 
were  invited,  either  in  writing  or  at  a 
public  meeting  held  on  July  23, 1985. 

In  response  to  the  PSD,  the 
Commission  received  18  letters  of 
comment.  Based  upon  these  and  other 
comments.  Commission  staff  have 
extensively  reviewed  all  aspects  of  the 
system.  Many  significant  changes 
reflecting  public  comment  have  been 
made.  Accordingly,  the  Commission  is 
summarizing  all  significant  changes 
from  the  PSD  in  this  public  notice  and  is 
offering  the  opportimity  for  additional 
public  comment  prior  to  the  release  of 
the  RFP  at  a  public  meeting  to  be  held  ^ 
November  25, 1985.  Interested  parties 
are  encouraged  to  attend.  The  meeting 
will  be  held  at  SEC  headquarters  at  450 
Fifth  Street.  NW..  Washington,  DC  in 
Room  1C30  starting  at  2.00  P.M. 

Summary  of  Revised  Major 
Requirements 

1.  Funding — The  contract  will  be 
awarded  as  a  cost-sharing  agreement. 
The  Commission  will  provide  funding 
over  the  7  year  life  of  the  contract, 
which  will  reimburse  the  contractor  for 
the  amortized  costs  associated  with  the 
internal  processing  system,  subject  to 
annual  congressional  appropriation  of 
funds.  The  contractor  will  be 
responsible  for  assuming  all  costs 
associated  with  the  external  receipt  and 
dissemination  system.  These  costs  plus 
a  reasonable  rate  of  return  will  be 
recoverable  through  public  user  fees. 
The  user  fees  charged  by  the  contractor 
will  be  subject  to  Commission 
regulation. 
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2.  Internal  System  Configuration — 
The  internal  system  will  support  the 
needs  of  the  fioll  disclosure  programs  of 
the  Comimssiai's  Divisions  of 
Corporation  Finanoe  and  Investment 
Managemoit  and  related  document 
processing  function.  The  system  must 
support  approximately  450  workstations 
directly  related  to  reviewing  and 
processing  full  disclosure  documents. 
System  requirements  have  been  revised 
so  that  they  may  be  satisfied  with 
commercially  available  hardware  and 
software.  Image  and  graphic  processing 
requirements  have  been  deleted  until 
such  time  as  cost-effective  tedmology  is 
available.  The  Commission-wide  office 
automation  requirement  also  has  been 
deleted.  Similarly  the  on-line  data 
storage  requirements  have  been 
reduced.  On-line  storage  requirements 
will  be  adopted  for  specific  types  or 
categories  of  filings.  The  storage 
requirement  will  be  roughly  comparable 
to  one  year  of  all  documents. 

3.  External  Receipt  System— The 
requirement  that  the  receipt  system 
must  support  substantially  any  filer 
system  transmission  has  been 
eliminated.  The  contractor  will  be 
permitted  to  propose  a  limited  set  of 
standardized  transmission  protocols  and 
may  rely  upon  commercial  public  data 
networks  (PDN)  for  transmission  and 
receipt  for  buffering  peak  processing 
requirements. 

4.  Dissemination  Requirements— The 
requirement  to  offer  real-time 
simultaneous  dissemination  of  the  entire 
data  base  to  all  wholesale  subscribers 
has  been  ehminated.  Instead  offerors  in 
their  proposal  are  required  to  specify  all 
dissemination  services  to  be  offered. 
Type,  range  and  proposed  cost  of  public 
services  offered  will  be  a  significant 
evaluation  criteria.  The  types  of  services 
and  the  fees  for  services  will  be 
regulated  by  the  Commission.  Offerors 
may  propose  either  land-based  or 
broadcast  transmission  dissemination 
systems,  or  a  combination. 

5.  Filer  Phase-In  and  Filing 
Requirements — Filer  phase-in  will  be 
accomplished  according  to  a  three  year 
schedule  adopted  by  the  Commission  in 
consultation  with  the  contractor.  Phase- 
in  may  reflect  industry  type,  company 
size  or  dissemination  market  interest. 
Filers  will  also  be  be  required  to  submit 
in  digital  form  textual  material 
incorporated  by  reference  from 
documents  that  cannot  be  transmitted 
electronically,  for  example  the  Annual 
Report  to  Shareholders. 

6.  Data  Tagging — Each  bidder  must 
propose  an  approach  to  data  tagging.  As 
a  minimum  the  Commission  anticipates 
that  certain  elements  of  financial 
information,  currently  required  to  be 


disclosed,  will  be  tagged.  It  is 
anticipated  that,  as  a  minimum,  these 
elements  will  include:  (i)  Net  sales  or 
operating  revenues;  (ii)  income  tax 
expense;  (iii)  income  or  loss  from 
continuing  operations;  (iv)  net  income; 
(v)  net  income  per  shares;  (vi)  currant 
assets;  (vii)  total  assets;  (viii)  current 
liabilities;  (ix)  long  term  obligations 
including  redeemable  preferred  stock; 
(x)  shareholdera  equity. 

The  Commission  acknowledges  that 
current  solutions  may  be  basic  in 
approach  or  utility  and  intends  to 
continue  to  use  its  best  efforts  to  assist 
in  refining  what  is  expected  to  be  an 
evolutionary  product. 

7.  Unchangied  Requirements—Several 
requirements  specified  In  the  PSD  are 
not  altered.  Among  those  that  ehcited 
pubUc  comment  are  the  following. 
— The  standard  workstation  must 

provide  132  character  video  screens. 
— The  contractor  must  provide  initial 
support  for  a  receipt,  store  and 
forward  system  to  accommodate 
state  securities  commission. 
However,  once  established,  the 
system  will  be  fully  supported  or 
operated  by  the  states  and/ or  their 
agent. 
—The  length  of  the  contract  will  be 
seven  yeare  with  two  options  each 
for  two  years. 
John  Wheeler, 
Secretary. 
November  15. 1985. 

[FR  Doc.  85-27714  Filed  ll-19-«5;  8:45  am) 
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[File  No.  1-7035] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  CalMat  Co^  Common 
Stock.  $^M  Par  Value 

November  14, 1985. 

The  above  named  issuer  has  filed  an 
application  with  the  Seciuities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereimder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc. 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  fi-om 
listing  and  registration  include  the 
following: 

The  issuer  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  New  York  Stock 
Exchange  and  the  American  Stock 
Exchange.  The  issuer  does  not  see  any 


particular  advantage  in  the  dual  trading 
of  its  stodc  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock. 

Any  interested  person  may,  on  or 
before  December  5, 1985,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  ai^lication  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commisnon.  by  the  Divnion  of 
Market  Regolatioii,  pursuant  to  delegated 
authority. 

lohnWbMlM; 

Secretary. 

(FR  Doc.  86-Z7649.  Piled  ll-l»-85: 8:45  am] 
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[Fie  Na  22-14445] 

Application  and  Opportunity  for 
Hearing;  Citicorp 

November  13, 1985. 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  United  States  Trust 
Company  of  New  York  (the  'Trust 
Company")  under  four  existing 
indentures,  and  a  Pooling  and  Servicing 
Agreement  (the  "Agreement")  dated  as 
of  September  1, 1965  imder  which 
certificates  evidencing  interests  in  a 
pool  of  mortgage  loans  have  been 
issued  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Trust  Company  from  acting  as 
Trustee  imder  either  of  such  indentures 
or  the  Agreement. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
quahfied  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  a  conflicting  interest 
either  eliminate  the  conflicting  interest 
or  resign  as  trustee.  Subsection  (1)  of 
section  310(b)  provides,  with  certain 
exceptions,  that  a  trustee  imder  a 
qualified  indenttut!  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
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which  securities  of  an  obligor  upon  the 
indenture  securities  are  outstanding. 
However,  under  clause  (ii)  of  subsection 
(1),  there  may  be  excluded  from  the 
operation  of  the  subsection  another 
indenture  under  which  other  securities 
of  the  same  obligor  are  outstanding,  if 
the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportimity  for 
hearing  thereon,  that  trusteeship  under 
both  the  qualified  indenture  and  such 
other  indenture  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  such  trustee  from  acting  as 
trustee  under  one  of  such  indentures. 
The  Applicant  alleges  that: 

(1)  The  Trust  Company  currently  is 
acting  as  Trustee  under  four  indentures 
in  which  the  Applicant  is  the  obligor. 
The  indenture  dated  as  of  February  15, 
1972  involved  the  issuance  of  Floating 
Rate  Notes  due  1989,  the  indenture 
dated  as  of  March  15, 1977  involved  the 
issuance  of  various  series  of  unsecured 
and  unsubordinated  Notes,  the 
indenture  dated  as  of  August  25. 1977 
involved  the  issuance  of  Rising-Rate 
Notes,  Series  A  and  the  indenture  dated 
as  of  April  21. 1960  involved  the 
issuance  of  various  series  of  unsecured 
subordinated  Notes.  Said  indentures 
were  filed  as,  respectively.  Exhibits  4(a), 
2(b),  2(b),  and  2(a)  to  Applicant's 
respective  Registration  Statements  Nos. 
2-42915.  2-58355.  2-59396  and  2-64862 
filed  under  the  Securities  Act  of  1933, 
and  have  been  qualified  under  the  Trust 
Indenture  Act  of  1939.  Said  four 
indentures  are  hereinafter  called  the 
Indentures  and  the  securities  issued 
pursuant  to  the  Indentures  are 
hereinafter  called  the  Notes. 

(2)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  September  27. 1985,  the  Tfust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of 
September  1. 1985  (the  "1985-1 
A^eement")  with  Citibank.  N.A. 
Originator  and  Servicer,  and  Citicorp 
Homeowners.  Inc.,  under  which  there 
were  issued  on  September  27, 1985 
Mortgage  Pass-Through  Certificates, 
Series  1985-1 12.00%  Pass-Through  Rate 
(the  "Series  1985-1  Certificates'),  which 
evidence  fractional  undivided  interests 
in  a  pool  of  conventional  one-to-four- 
family  mortgage  loans  (the  "198&-I 
Mortgage  Pool")  originated  and  serviced 
by  Citibank.  nA.  and  having  adjusted 
principal  balances  aggregating 
$100,054,247.77  at  the  close  of  business 
on  September  1, 1985,  which  mortgage 
loans  were  assigned  to  the  Trust 
Company  as  Trustee  simultaneously 


with  the  issuance  of  the  Series  1985-1 
Certificates.  On  September  27, 1985, 
Applicant,  the  parent  of  Citibank,  N.A., 
entered  into  a  Guaranty  of  even  date 
(the  "1985-1  Guaranty")  pursuant  to 
which  Applicant  agreed,  for  the  benefit 
of  the  holders  of  the  Series  1985-1 
Certificates,  to  be  liable  for  6%  of  the 
initial  aggregate  principal  balance  of  the 
1985-1  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisions  of  the  1985-1  Guaranty.  The 
1985-1  Guaranty  states  that  Apphcant's 
obligations  thereunder  Tank  pari  passu 
with  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant,  and 
accordingly,  if  enforced  against 
Applicant  the  1985-1  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1985-1  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Form  S-11 
and  S-3.  File  No.  2-98528)  as  part  of  a 
delayed  or  continuous  offering  of 
$400,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1985-1  Certificates  were  offered 
by  a  Prospectus  Supplement  dated 
September  19, 1985,  supplemental  to  a 
Prospectus  dated  June  20, 1985.  The 
1985-1  Agreement  has  not  been  qualified 
under  the  Trust  Indenting  Act  of  1939. 

(4)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1985-1  Guaranty 
are  wholly  unsecured,  are 
unsubordinated  and  rank  par;  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1985-1  Guaranty  are  unlikely  to  cause 
any  conflict  of  interest  among  the 
trusteeships  of  the  Trust  Company  under 
the  Indentures  and  the  1985-1 
Agreement. 

(5)  The  Applicant  Company  has 
waived  notice  of  hearing,  and  waived 
hearing,  and  waived  any  and  all  rights 
to  specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-14445,  which  is  a  public 
document  on  file  in  the  office  of  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington.  D.C. 

Notice  Is  Further  Given  that  any 
interested  person  may,  not  later  than 
December  9, 1985.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  said  application  which  he 
desires  to  controvert,  or  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 


Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington. 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  application  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporate  Finance,  pursuant  to  delegated 
authority. 

John  Whsaler. 

Secretary. 

(PR  Doc.  85-27650  Filed  11-19-85;  8:45  am) 
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[fM.  22622;  File  No.  SR-MSTC-e5-4] 

Self-Regulatory  Organizations;  Order 
Approving  Amended  Propoeed  Rule 
Change  of  Midwest  Securities  Trust 
Company 

On  July  25, 1985  Midwest  Securities 
Trust  Company  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission  a 
proposed  rule  change  under  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (the  "Act").  On  October  28, 1985 
MSTC  filed  an  amendment  to  the 
proposal.'  Notice  of  the  proposal  was 
published  in  Securities  Exchange  Act 
Release  No.  22328  (August  13, 1985),  50 
FR  33442  (August  19. 1985).  No 
comments  were  received.  As  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change  as  amended. 

The  rule  change  amends  MSTC's  By- 
Laws,  among  other  things,  to  establish 
three  classes  of  directors,  each  class 
consisting  of  six  directors,  with  one,  two 
or  three-year  initial  terms  and  three- 
year  terms  thereafter.*  After  the  initial 


'  MSTCs  amendment  deletes  from  the  proposed 
rule  change  By-law  amendments  that  would  have 
authorized  MSTC's  shareholders  to  amend  the  By- 
laws by  action  at  shareholder  meetings.  Recent 
changes  to  Illinois  law  grant  shareholders  of  IllinoiB 
corporations  the  power  to  adopt  By-law 
amendments  without  prior  action  by  the  Board  of 
Directors.  In  this  regard,  it  is  noted  that  MSTC 
currently  has  only  one  shareholder,  the  Midwest 
Stock  Exchange:  its  participant  members  are  not 
shareholders  of  MSTC.  Because  MSTC's 
amendment  deletes  this  provision  from  the 
proposed  rule  change,  the  Commission  need  not 
address  in  this  context  whether  the  proposed  rule 
change,  as  originally  Tiled,  is  consistent  with  a 
clearing  agency's  obligation  under  section 
17A(b)(3)(C)  of  the  Act  to  assure  fair  representation 
of  clearing  agency  members  in  the  administration  of 
the  clearing  agency's  affairs. 

•  Fh-ior  to  the  rule  change.  MSTC's  18  directors 
were  elected  annually.  See  MSTC  By-Laws  Article 
lU.  Section  ■^. 
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transition  period,  MSTC  will  have  three 
classes  of  directors  with  three  year- 
terms  and  one  class  will  be  elected 
annually.  The  rule  change  also  makes 
several  miscellaneous  changes  to 
MSTC's  By-laws  that  are  discussed 
below. 

The  rule  change  amends  MSTC  By- 
Law  Article  II  in  several  wavs.  First,  the 
rule  change  provides  that  written  or 
printed  notice  of  shareholder  meetings 
shall  be  delivered  between  ten  and  sixty 
days  before  the  meeting.  For  a  merger  or 
consolidation,  notice  must  be  given 
between  twenty  and  sixty  days  before 
the  meeting  and  delivered  personally  or 
by  mail.'  Second,  the  rule  change  adopts 
a  new  version  of  section  6  governing  the 
closing  of  transfer  books  and  fixing  of 
record  date.*  Finally,  the  rule  change 
provides  that  a  list  of  shareholders 
entitled  to  vote  at  a  meeting  be  prepared 
within  twenty  days  after  the  record  date 
for  the  meeting  or  ten  days  before  the 
meeting,  whichever  is  earlier. 

The  rule  change  makes  two  additional 
changes  to  MSTC's  By-Laws.  Article  V 
is  amended  to  delete  a  prohibition 
against  one  person  holding  the  ofHce  of 
president  and  secretary.  Article  VI  is 
amended  to  provide  indemnification  of 
MSTC  directors,  officers,  and 
administrative  employees  who.  at  the 
request  of  MSTC,  serve  any  other 
corporation,  partnership,  joint  venture, 
trust  or  other  enterprise.' 

'  MSTC  By-Law  Article  11  had  provided  for  notice 
to  be  given  between  ten  and  forty  days  for  meetings 
and  between  twenty  and  forty  days  before  merger 
or  consolidation  meetings. 

*  New  section  6  provides  as  follows: 

Sec.  6.  For  the  purpose  of  determining 
shareholders  entitled  to  notice  of  or  to  vote  at  any 
meeting  of  shareholders,  or  shareholders  entitled  to 
receive  payment  of  any  dividend,  or  in  order  to 
make  a  determination  of  shareholders  for  any  other 
proper  purpose,  the  board  of  directors  shall  fix  in 
advance  a  date  as  the  record  date  for  any  such 
determination  of  shareholders,  such  date  in  any 
case  to  be  not  more  than  60  days  and.  for  a  meeting 
of  shareholders,  not  less  than  10  days,  or  in  the  case 
of  a  merger,  consohdation,  share  exchange, 
dissolution  or  sale,  lease  or  exchange  of  assets,  not 
less  than  20  days,  immediately  preceding  such 
meeting.  If  no  record  date  is  fixed  for  the 
determination  of  shareholders  entitled  to  notice  of 
or  to  vote  at  a  meeting  of  shareholders,  or 
shareholders  entitled  to  receive  payment  of  a 
dividend,  the  date  on  which  notice  of  the  meeting  is 
mailed  or  the  date  on  which  the  resolution  of  the 
board  of  directors  declaring  such  dividend  is 
adopted,  as  the  case  may  be,  shall  be  the  record 
date  for  such  determination  of  shareholders.  When 
a  determination  of  shareholders  entitled  to  vote  at 
any  meeting  of  shareholders  has  been  made  as 
provided  in  this  by-law,  such  determination  shall 
apply  to  any  adjournment  thereof. 

'  Prior  to  the  rule  change.  Article  VI  provided 
such-indemnification  where  a  director,  officer  or 
employee  served,  at  MSTC's  request,  any  other 
corporation  in  which  MSTC  has  an  interest  as 
stockholder  or  creditor. 


MSTC  states  in  its  filing  that  recent 
amendments  to  the  Illinois  Business 
Corporation  Act  ("IBCA").  under  which 
MSTC  is  incorporated,  enable  MSTC  to 
implement  the  rule  change.  MSTC 
further  states  that  the  rule  change 
conforms  MSTC's  By-Laws  to  the  IBCA 
and  allows  MSTC  greater  management 
flexibility. 

The  Commission  agrees  with  MSTC 
that  the  creation  of  three  director 
classes  will  provide  director  continuity 
by  creating  three-year  director  terms 
and  providing  for  election  of  six,  as 
opposed  to  eighteen,  directors  annually. 
The  Commission  also  agrees  with  MSTC 
that  MSTC  may  change  its  By-Laws  in 
conformity  with  the  IBCA  so  long  as 
such  changes  are  consistent  with  the 
Act.  The  Commission  beUeves  that  the 
By-law  changes  approved  today  do  not 
conflict  with  the  requirements  of  the 
Act.  Accordingly,  the  Commission 
believes  the  amended  proposal  is 
consistent  with  the  Act  and  is  approving 
the  rule  change  as  amended. 

It  is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act.  that  the  amended 
proposed  rule  change  be.  and  hereby  is 
approved. 

For  tiie  Commission,  by  the  Division  of 
Maricet  Regulation  pursuant  to  delegated 
authority. 

Dated:  November  13, 1985. 
|oho  Wheelar, 
Secretary. 
(FR  Doc.  85-27651  Filed  ll-l»-85:  8:45  am] 
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DEPAFrrilENT  OF  STATE 

(Public  Notice  CII-«/899] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Ufe  at  Sea; 
Meeting 

The  Shipping  Coordinating 
Committee's  Subcommittee  on  Safety  of 
Life  at  Sea  will  conduct  an  open  meeting 
at  9:30  AM  on  January  23. 1986,  in  Room 
2415  of  the  U.S.  Coast  Guard 
Headquarters.  21CX)  Second  Street  SW., 
Washington,  EX:  20593. 

The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  52nd 
Session  of  the  Maritime  Safety 
Committee  (MSC)  which  is  scheduled 
for  January  27-February  5, 1986  in 
London.  In  particular  the  Subcommittee 
on  Safety  of  Life  at  Sea  will  discuss  the 
development  of  the  U.S.  positions 
dealing  with,  inter  alia,  the  following 
topics: 

Reports  of  the  various  Subcommittees 


Breparation  for  1988  Safety  of  Life  at 
Siea/Loadline  Conference 

Casualty  statistics 

Amendments  to  control  procedures 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
C.P.  Yoest,  U.S.  Coast  Guard 
Headquarters  (G-CPI).  2100  Second 
Street  SW.,  Washington.  DC  20593. 
Tnlephone:  (202)  426-2280. 

Dated:  November  14. 1085. 
Rjcliatd  C.  Sdsson. 
Chairman.  Shipping  Coordinating  Committee. 

{FR  Doc.  85-27625  Filed  11-19-45:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATiOtt 
Office  Of  ttie  Secretary 
Application  of  Trana  Carfb  Air,  Inc. 

AOENCV:  Department  of  Transportation. 

ACTION:  Notice  of  order  to  show  cause 
(Order  85-11-38)  Docket  43141. 

SUMMAHV:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  that  Trans  Carib 
Air,  Inc.,  continues  to  be  fit,  willing,  and 
able  to  provide  the  air  transportation 
authorized  by  its  current  certificates  for 
Routes  189  and  189-F. 

DATE:  Persons  wishing  to  file  objections 
should  do  so  no  later  than  December  6, 
1985. 

ADDRESSES:  Responses  should  be  filed 
in  Docket  43141  and  addressed  to  the 
Office  of  Documentary  Serviced, 
Department  of  Transportation,  400  7th 
Street,  SW..  Washington,  DC  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  P.  Dunnigan,  Special 
Authorities  Division,  Department  of 
Transportation.  400  7th  Street,  SW.. 
Washington,  DC.  20590  (202)  755-3812. 

Dated:  November  14, 1985, 
Matdiew  V.  Scooozn, 
Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  85-27628  Filed  11-19-85:  8:45  amj 
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[Dodiet  43575] 

Assignment  of  Proceeding;  U.S.-Japan 
Gateways  Case 

This  proceeding  has  been  assigned  to 
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Administrative  Law  Judge  John  M. 
Vittone.  Furture  communications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U.S.  DepartmeiU  of 
Transportation.  Office  of  HearinjiS,  M- 
Sa  Room  9ffiQA.  Nassif  Bldg.  400  7th 
Street  SW..  Washington,  DC  20590, 
telephone  (202)  42&-55G0. 

Dated  Washington.  DC.  November  15.  tflBS. 
Elias  C  Kodriqnez, 

Chief  Adminstrative  Lawjadge. 

|FR  Doc.  85-27628  Filed  11-19-85:  8:45  am] 

nUJNG  CODE  4S10.«»« 


(Docket  43575] 


Gateways  Case 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  will  be  held  on 
December  3. 1985.  at  10:00  ajn.  (locai 
time)  in  Room  5332.  400  7th  Street  SW.. 
Washington,  DC,  before  the  undersigned 
administrative  law  }udge. 

Order  85-11-29  defines  the  issues  to 
be  considered.  In  order  to  facilitate  the 
conduct  of  the  conference,  parties  are 
instructed  to  submit  one  copy  to  each 
party  and  two  copies  to  the  judge  of  (1) 
proposed  stipulations:  (2)  requests  fior 
information  and  evidence  in  addition  to 
the  proposed  evidence  request  attached 
to  Order  85-11-29;  (3)  statements  of 
position;  and  (4)  proposed  procedural 
dates.  The  Office  of  Aviation 
Enforcement  and  Proceedings  (AEP)  will 
circulate  its  material  on  November  21. 
1985,  and  the  other  parties  on  or  before 
November  27, 1985.  The  submissions  of 
the  other  parties  shall  be  limited  to 
points  on  which  they  differ  with  AEP 
and  shall  use  the  marking  and  lettering 
system  used  by  AEP. 

Order  85-11-29  states  that  the  judge 
may  entertain  motions  to  alter  the 
proposed  reqtiest  for  information  and 
evidence.  Such  motions  shall  be  filed  by 
all  parties  on  their  respective  days  for 
filing  the  above  information. 

The  November  21  and  November  27 
dates  are  for  actual  delivery  of  material 
rather  than  mailing  dates. 

Dated  at  Washington.  DC.  November  15. 
1985. 

|ohn  M.  Vittone, 
Administrative  Law  Judge. 

|FR  Doc.  85-27627  Filed  11-19-85:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

(Dapaftmant  Ctwiular    ^Mlc  Dabt Saries— 
Na33-«] 

Treasury  Notas  of  Nowmber  30, 19f7, 
Series  AC-1987 

Wasinnstan.  Novmber  14.  tflSS. 

1.  Invitation  for  Tenders 

1.1.  The  Secnetarjr  of  the  Treasuiy, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $8.S00.O00j000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  30. 1987, 
Series  AC-1987  (CUSIP  No.  012827  SW 
3).  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auctioo,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  aocoents 
and  Federal  Reserve  Banks  for  theo- 
own  account  in  exchange  for  aiaturtiig 
Treasury  securities. 

2.  Descriptiga  of  Sacnrilias 

2.1.  The  Notes  will  be  dated  December 
2, 1985,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  May  31, 1986,  and  each 
subsequent  6  months  on  November  30 
and  May  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  30, 1987.  and  will  not 
be  subject  to  call  for  ledeuifition  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Soaday,  or  odier 
nonbusiness  day,  the  amount  due  will 
be  payable  (withoat  additional  interest) 
on  the  next-succeeding  business  day. 

2.2  The  Notes  are  subject  to  all  taxes 
imposed  under  the  internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  oMigation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$5,000,  $10,000.  $100,000,  and  $1,000,000. 
Notes  in  book-entry  form  will  be  issued 
in  multiples  of  those  amotmts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 


book-entry  forms,  aiad  transfers  will  be 
permitted. 

2.6.  The  Departaent  of  the  Treasury's 
general  regulations  govemiAg  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Piooeducas 

3.1.  Tenders  wiH  be  received  at 
Federal  Reserve  Banks  and  flrancbes 
and  at  the  Bureau  of  tbe  Mbbc  Debt 
Washington,  UXl.  20239,  prior  to  IDO 
p.m..  Eastern  Standard  tiiae. 
Wednesday,  November  20, 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  ooasidered  timely  if 
postmarked  no  later  thaa  Tuesday, 
November  19. 1985,  and  received  no 
later  than  Monday,  December  2, 1985. 

3.2  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desh'ed,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
terra  ''noncompetitiver  on  flie  tender 
form  in  Keu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  sin^  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totahng  more  than  Sl^nOjOOO.  A 
noncompetitive  bidder  oray  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  dead-Kne  for  receipt  of 
tenders. 

3.4.  Commercial  banl(s,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  &e 
list  of  report  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instriunentalities:  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
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United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  barJt  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
aniqunt  of  Notes  specified  in  Section  1, 


and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  of  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  December  2. 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  27, 
1985.  In  addition,  Treasury  Tax  and 
Loan  Note  Option  Depositaries  may 
make  payment  for  the  Notes  allotted  for 
their  own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Monday,  December  2, 1985. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  inquired  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assigimients  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular]  in  the  name  of  (name  and 
taxpayer  identifying  number )".  Specific 
instrucfions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 


owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Muiphy. 

Acting  Fiscal  Assistant  Secretary. 

(PR  Doc.  85-27759  Filed  11-19-85: 8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Import  of  Cutturally  Significant  Objects 
for  Exiiibition;  Determination 

AQENCV:  United  States  Infonnation 
Agency. 

action:  Modification  of  notice. 

summary:  The  United  States 
Information  Agency  hereby  modifies  a 
notice  found  at  50  FR  28058  (July  9, 1985) 
regarding  immunity  from  judicial  seizure 
for  the  art  exhibit  "Diego  Rivera:  A 
Retrospective"  to  include  additional 
imported  items  to  be  exhibited  and 
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therefore  rendered  iBBaime  froon  judicial 

seizure. 

EFFECnvc  B«v«:  Tkis  nmdfficatioii  it 
effective  vpon  pobKcation  in  the  F) 
Register. 


FOR  I'UHINBni 

Lorie  ].  Nierenberg,  Office  of  the 
General  Counsel  and  Congressional 
Liaison,  United  States  lufuimation 
Agency,  301-4th  Street,  SWi, 
Washington,  D.C.  20547. 


SUPPLEMENTAHV  INRMUIAnON:  The 

United  States  Ia£armatian  Agency  is 
OMdifyiag  a  ootioe  published  at  50  fK 
28868  (}«^  a  IfieS).  The  Mtioe  rendered 
immune  Stom  JMdicial  |»ocass  certain 
items  to  be  included  ia  the  exhibit 
entitled  "Diego  Rivera:  A 
Relnwpective."  This  modification  of 
notice  indicates  a<Mitionri  imported 


iteais  to  be  exhibited  '  and  therefore 
rendered  imixMuie  from  jutUcial  seiuue. 

Dated:  November  18, 1S85. 
TtMBua  E.  Uarvey, 

General  CouaaelaiMtCo^gKuiona]  Liaison, 
United  SteUed  Infoitnatioa  Agency. 
(FR  Doc  A&-278SS  Filed  U-1»-«S:  9d8  «ibJ 


'  An  UaniMd  iisi  of  aMlianri  io^tirtMl  obiecti 
to  be  included  in  «he  wdMbit  <s  fiM  «■  yart  of  die 
original  documeaL 
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1 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDEMJ-MaW  iUir  CiTA1*ON  Of 
PREVIOUS  announcement:  46533,  dated 
November  8. 1985. 

PREVIOUSLY  ANMOUNOED  TIME  AHD  DATC 
OFMBBTWra:  2:90  p.m.  {eastern  time). 
Monday,  Nov«nber  MJ,  1965. 
chanse  in  the  meeting:  Hie  fdhrwing 
item  has  been  postponed  and 
rescheduled  for  the  November  25, 1985 
Commission  Meeting:  Proposed 
Comnission  Decisions. 
contact  PERSON  FOR  MORE 
INFORMATRIN:  Cynthia  C.  Matthews. 
Executive  Officer,  Execative  Secretariat, 
at  (202)  634-6748. 

Dated:  November  IS.  1985. 
Cynthia  C.  Matthews, 

Executive  Officer,  Executive  Secretariat. 
This  Notice  Issued  November  15, 1985. 

[PR  Doc.  85-27740  Filed  11-18-85;  11:20  AM 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMKSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVKMiS  ANNOUNCEMENT:  47325.  dated 
November  15. 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9:30  a.m.  (eastern  time). 
Tuesday.  November  26. 1985. 

CHANGE  IN  THE  MEETING:  The  following 
items  have  been  added  to  the  agenda  for 
the  open  portion  of  the  November  26, 
1985  Commission  Meeting: 


1.  Re^twst  for  ApiwovaJ  of  tbe  Resource 

Directorjr  of  Federal  Equal  Eo^tloyment 
Coinpliance  InforauUion 

2.  Proposed  Contract  for  Renewal  of 

Subscriptions  from  the  Bureau  of 
National  Affairs 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynftia  C.  Matthews, 
Executive  Officer,  Executive  Secretariat, 
at  (202)  634-6748. 

Dated:  November  15, 1985 
Cynthia  C.  Matthews, 
Executive  Officer.  Executive  Secretariat 
This  Notice  Issaed  November  15, 108S. 
[FR  Doc.  65-27741  Filed  11-18-aa:  U-.aDaBi] 
BILLINQ  CODE  STSO-OMi 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursmat  %o  &e  pravisions  of  the 
"Government  in  die  Sunshine  Act"  ^5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  9:31  a.m.  on  Friday,  November  15. 
1985.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  adopt  a  resolution:  (1) 
Making  funds  available  for  the  payment 
of  insured  deposits  in  First  National 
Bank  of  Teague.  Teague,  Texas,  which 
was  closed  by  the  Deputy  Comptroller 
of  the  Currency.  Office  of  the 
Comptroller  of  the  Currency,  on 
Thursday,  Noveihber  14, 1985.  and  (2) 
making  funds  available  for  an  advance 
payment  to  uninsured  depositors  and 
other  general  creditors  of  First  National 
Bank  of  Teague  equal  to  45  percent  of 
their  uninsured  claims. 

In  calling  the  meeting,  the  Board ' 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  concurred  in 
by  Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  aotice  to  tbe  public:  that  no 
earlier  notice  oi  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  pBbKc  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  lc)(8)  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552blc)(8)  andtc)(9)(B)). 

Dated:  November  15. 1985. 


Federal  Deposit  Insurance  Corporation. 

Hoyia  L.  BohiBiaa. 

Executive  Secretary. 

(FR  Doc.  a5-^a07  Filed  11-18^85:  3:51  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Ageiu:y  Meeting 

Pursuant  to  the  piwisions  of  the 
"Government  in  die  Sunshine  AcT  (5 
U.S.C.  552b),  notice  is  hereby  given  (hat 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  directors  will    • 
meet  in  open  session  at  2:00  p.m.  on 
Monday.  November  25, 1985,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  foUowiog  itesis  is 
anticipated.  These  matters  wiH  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  lor  cossent  to  purchase 
assets  and  assume  liabilities: 

Metropolitan  Bank  St.  Paul,  St.  Paul, 
Minnesota,  an  insured  State  nonmember 
bank,  for  consent  to  pruchase  the  assets  of 
and  assume  the  liability  to  pay  deposits  made 
in  Metro  Thrift  tikmipany,  face.,  St.  Paul. 
Minnesota,  a  non-FDIC-  insured  institution. 

Application  for  consent  to  merge  and 
establish  one  branch: 

Havelock  Bank,  Lincoln,  Nebraska,  an 
insured  State  nonmember  bank,  for  consent 
to  merge,  under  its  cfaarter  and  title,  with  City 
Bank  &  Trust  Company  of  Lincoln,  LiiKxtln. 
Nebraska,  and  for  consent  to  establish  the 
sole  ofRce  of  City  Bank  &  Trust  Company  of 
Lincoln  as  a  branch  of  the  resultant  bank. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corpwaration  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46.361-SR 
Mt.  Zion  Deposit  Bank,  Mount  Zion, 
Kentucky 
Case  No.  46.962^ 
The  First  National  Bank  of  Midland. 
Midland,  Texas 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 


'I!?ite4' lP*e<lwal  R'qgikter/  Vbl.  50.  No.  ^  /  Wecbieaclay.  ]^Iovembe^  20,  1985  /  Swishine  Act  Mee'tiiigs 


pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Report  of  the  Director,  Division  of 
Accounting  Corporate  Services: 

Memorandum  re:  Status  Report  on  Ecker 
Square  Condominium  Office  Building.  San 
Francisco,  California 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW., 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  1&  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robiiwoa, 
Executive  Secretary. 
|FR  Doc.  85-27808  Filed  11-18-85:  3:51  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  November  25, 
1985,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6),  (c)(8).  and  (c)(9)(A)(ii) 
of  Title  5.  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 


Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8).  and  (C)(9){A)(ii)  of 
the  "Goveminent  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
l>ecome8  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting: 

Discussion  Agenda: 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  ind^ases. 
reassigimients.  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  1ft  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  RoUnson,  , 
Executive  Secretary. 
[FR  Doc.  85-27809  Filed  11-18-85:  3:51  pm) 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  IIKX)  a.m..  Monday, 
November  25, 1985. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  D.C.  20501. 

STATUS:  Closed. 

matters  to  be  considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTRACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  November  15, 198S. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-27711  Filed  ll-lS-aS;  4:42  pm] 
KLUNQ  COOC  MKMI-M 


FEDERAL  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OP 
PREVIOUS  ANNOUNCEMENT:  FR  50, 
November  14, 1985,  Page  No.  47138. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10:00  a.m.,  Thursday. 

November  21. 1985. 

CHANGES  IN  THE  AGENDA:  The  Federal 

Trade  Commission  has  changed  the  date 

of  its  previously  announced  open 

meeting  from  Thursday.  November  21. 

1985. 10:00  a.m..  to  Wednesday, 

December  18, 1985. 10:00  a.m. 

Emily  H.  Rock. 

Secretary. 

(FR  Doc.  85-27771  Filed  11-18-65: 1:44  pm] 

MLUNO  CODE  tTtO-OI-M 


INTERNATIONAL  TRADE  COMMISSION 

[USrrC  SE-85-48A] 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  50  FR  46241, 
Wednesday.  November  6. 1985. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DAT! 
OF  THE  MEETING:  10:00  a.m.,  November 
20.1985. 

CHANGES  IN  THE  MEETING:  Change  of 
time  for  Commission  meeting  from  10:00 
a.m.  to  2:00  p.m. 

In  conformity  with  19  CFR  201.37(b), 
Commissioners  Stem,  Liebeler,  Eckes, 
Lodwick,  and  Rohr  determined  by  unanimous 
vote  that  Commission  business  requires  the 
change  in  the  time  for  the  meeting,  affirmed 
that  no  earUer  announcement  of  the  change 
to  the  agenda  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary.  (202)  523-0161. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  85-27797  Filed  11-18-85:  3:17  pm] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Change  in  Subject  of  Meeting 
The  national  Credit  Union 
Administration  Board  determined  that 
its  business  required  that  the  previously 
announced  closed  meeting  on  November 


14, 1985  include  additional  items,  which 
were  closed  to  public  observation: 

Memorandum  of  Agreement.  Closed 
puraant  to  exemption  (8). 

Civil  Litigation.  Closed  pursuant  to 
exemptions  (7)  and  (10). 

Conservatorship.  Closed  pursuant  to 
exemption  (8). 

The  Board  unaimously  voted  to  add    ' 
these  items  to  the  closed  agenda. 
The  previously  annonced  items  were: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

Z  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

The  meeting  was  held  at  11:15  a.m.,  in 
the  Filene  Board  Room.  7th  Floor,  1776  G 
Street,  NW.,  Washington,  DC 

FOR  MORE  INFORMATION  CONTACT: 

Rosemary  Brady,  Secretary  of  the  Board, 

Telephone  (202)  357-1100. 

Rosemary  Brady, 

Secretary  of  the  Board,  j 

[FR  Doc  85-27800  Filed  ll-lft-85;  3:17  pmj 
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OCCUPATIONAL  SAFTTlr  AND  HEALTH 
REVIEW  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  47139, 
November  14, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.  on 
November  21, 1985. 

CHANGES  IN  THE  MEETING:  The  meeting 
is  rescheduled  at  10:00  a.m.  on 
December  5, 1985. 


CONTACT  PSISON  FOR  MORE 

INFORMATION:  Mrs.  Mary  Ann  N4iller 
(202)  634-4015. 

Dated:  November  18, 1985. 
Earl  R.  Ohman,  Jr.. 
General  Counsel 
[FR  Doc.  85-27730  Filed  11-18-85: 11«6  amj 

MJJNa  CODE  7S0041-II 
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PACIFtC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATKM  PLANNING  COUNaL 

STATUS:  Open. 

TIME  AND  date:  November  25-26, 1985, 
9:00  a.m. 

place:  Council  Offices,  850  SW. 
Broadway,  Suite  1100,  Portland,  Oregon. 

MATTERS  TO  BE  CONSIDERED: 

1.  Council  Deliveration  on  Draft  Power  Plan. 

The  Council  expects  to  address  the 
following  issues: 

a.  Resource  Portfolio. 

b.  Schedule  for  Resource  Options, 
c  Action  Plan. 

d.  Any  issues  not  resolved  at  November  13, 
14  and  November  20, 21  meetings. 

2.  Council  Business. 

•  Administrative  Matters. 

3.  Public  Comment  on  any  other  issue. 

FOR  FURTHER  INFORMATION  CONTACR 

Ms.  Ruth  Curtis  (Power  Plan  issues  only) 

or  Ms.  Bess  Atkins  (all  other  issues)  at 

(503)  222-5161 

Edward  SheeU. 

Executive  Director 

[FR  Doc.  85-27769  Filed  11-18-85;  12:35  pmJ 
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Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  300 

National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FR-2892-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  Pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  and  Executive 
Order  (E.O.)  12316,  the  Environmental 
Protection  Agency  (EPA)  is  revising  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  This 
revision  of  the  NCP  reflects  experience 
gained  since  the  NCP  was  last  revised 
and  considers  extensive  comments 
received  on  the  proposed  changes.  The 
purjHJse  of  the  revisions  is  to  streamline 
the  response  mechanisms;  to  ensure 
prompt,  cost-effective  response;  to 
respond  to  issues  raised  in  litigation; 
and  to  clarify  responsibilities  and 
authorities  contained  in  the  NCP. 
CERCLA  provides  that  actions  taken  in 
response  to  releases  of  hazardous 
substances  shall  be  in  accordance  with 
the  NCP.  Section  311  of  the  Clean  Water 
Act  (CWA)  provides  that  actions  taken 
to  remove  oil  discharges  shall,  to  the 
greatest  extent  possible,  be  in 
accordance  with  the  NCP. 

In  addition,  EPA  is  establishing  a 
policy  concerning  the  extent  to  which 
response  actions  taken  pursuant  to 
CERCLA  will  be  consistent  with  other 
pertinent  Federal  and  State 
environmental  and  public  health 
requirements. 

DATES:  The  effective  date  for  the  revised 
National  Contingency  Plan  shall  be 
February  18, 1986. 

CERCLA  section  305  provides  for  a 
legislative  veto  of  regulations 
promulgated  under  CERCLA.  Although 
INS  V.  Chadha.  462  U.S.  919, 103  S.  Ct. 
2764  (1963),  casts  doubt  on  the  validity 
of  the  legislative  veto,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives.  If 
any  action  by  Congress  calls  the 
effective  date  of  this  regulation  into 
question.  EPA  will  publish  a  notice  of 
clarification  in  the  Federal  Register. 
AODRESSES:  The  public  docket  for  the 
NCP  is  located  in  the  Subbasement,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460,  and 
is  available  for  viewing  from  9:00  a.m.  to 


4:00  pjn.  Monday  through  Friday, 
excluding  holidays,  by  appointment 
only.  For  appointments,  contact  the 
public  docket  at  (202)  382-3046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Smith,  Office  of  Emeigency 
and  Remedial  Response  (WH-54IID), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460,  (202)  382-2200. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

II.  Changes  from  Proposed  to  Final  Rale 

III.  Revisions  to  Subpart  F 

A.  Section  300.68— Remedial  Action: 

Compliance  with  Other  Laws 
E  Section  30a68— Other  Revisions 
C  Section  300.65 — Removals 
D.  Section  300.66— Site  Evahtation  Phase 

and  NFL  Determination 
E  Section  300.67 — Community  Relations 

F.  Section  300.71— Other  Party  Reqxmses 

G.  Other  Subpart  F  Sections 

IV.  Revisions  to  Other  Subparts 

V.  Summary  of  Supporting  Analyses 

A.  Economic  Impacts  of  Proposed  NCP 
Revisions 

B.  Classification  Under  E.0. 12991 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

VI.  List  of  Subjects  in  40  CFR  Part  300 

I.  Intioductioii 

Pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  198a  Pub.  L.  96-510  (CERCLA  or 
the  Act)  and  Executive  Order  (E.O.) 
12316,  the  Environmental  Protection 
Agaicy  (EPA)  on  February  12, 1985. 
proposed  revisions  to  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP  or  the  Wan)  (50 
FR  5662).  The  February  12. 1985, 
preamble  discussed  in  detail  the  nature 
and  purpose  of  the  proposed  revisions, 
which  included  EPA's  proposed  policy 
on  the  extent  to  which  CERCLA 
response  actions  should  be  consistent 
with  other  Federal  or  State 
environmental  or  public  health 
requirements.  EPA  received  72  letters 
totaling  more  than  1,000  pages  of 
conunents  on  the  proposed  revisions. 

Today,  EPA  is  promulgating  ffnal 
revisions  to  .the  NCP.  EPA  is  also 
establishing  its  policy  concerning  the 
extent  to  which  response  actions  taken 
pursuant  to  CERCLA  will  comply  with 
the  requirements  of  other  environmental 
laws.  This  policy,  "CERCLA  Compliance 
with  Other  Environmental  Statutes"  (the 
Compliance  Policy),  can  be  found  as  an 
appendix  to  this  preamble. 

In  preparing  the  revisions  to  the  Han, 
EPA  has  carefully  considered  all  of  the 
public  comments  submitted  on  the 
proposed  revisions  and  is  making  some  " 


modifications  in  response  to  those 
comments.  Major  policy  issues  raised  by 
commenters  are  addressed  in  this 
preamble.  Additionally,  a  summary  of 
all  comments  and  EPA's  response  to 
each  is  included  in  the  Response  to 
Comments  Docmnents,  which  is  a 
separate  document  that  may  be  found  in 
the  public  docket  for  this  rulemaking. 
This  ralemaking  does  not  address  the 
criteria  for  listing  releases  on  the  NPL 
under  NCP  §  300.66(b)(4).  A  separate 
ralemaking  (SO  FR  37624,  September  16, 
19B5]  has  already  made  Tmal  the 
changes  that  were  initially  proposed  in 
die  February  12, 1985,  proposed  rule. 

In  revising  the  NCP,  EPA's  primary 
concerns  are  twofold.  First,  EPA  is 
making  needed  clarifications, 
-modifications,  and  streamlining  in 
program  operations  that  EPA  has 
identified  during  its  past  three  years  of 
experience.  Second,  EPA  is 
implementing  an  agreement  reached  in 
the  settlement  of  a  lawsuit  brought  by 
the  Environmental  Defense  Fund  (EDF) 
and  the  State  of  New  Jersey,  (EDF  v. 
EPA,  No.  82-2234,  D.C.  Cir.,  Feb.  1, 1984). 
The  terms  of  the  settlement  agreement 
are  summarized  in  the  preamble  to  the 
proposed  rule  at  50  FR  5862. 

Section  II  of  this  preamble 
summarizes  those  changes  made  to  the 
February  12  proposed  rule.  Section  III  of 
the  preamble  discusses  the  revisions  to 
Subpart  F  of  the  NCP,  which  was  the 
focus  of  extensive  public  comhient. 
Section  300.68  of  Subpart  F,  particularly 
the  proposal  to  attain  or  exceed 
applicable  or  relevant  and  appropriate 
Federal  requirements  during  response 
actions,  was  the  subject  of  intense 
public  interest,  and  is,  therefore, 
discussed  first  in  Section  III.  Section  III 
is  organized  in  the  following  order: 

A.  Section  300.68 — Remedial  Action: 

Compliance  with  Other  Laws, 

B.  Section  300.68 — Other  Revisions, 

C.  Section  300.65 — Removals, 

D.  Section  300.66— Site  Evaluation  Phase 

and  NPL  Determination, 

E.  Section  300.67— Community 

Relations, 

F.  Section  300.71— Other  Party 

Responses,  and 

G.  Other  Subpart  F  Sections. 

Section  IV  addresses  comments  that 
are  related  to  the  changes  proposed  for 
Subparts  A-E,  G,  and  H.  Section  V 
presents  supporting  analyses.  Finally, 
Section  VI  provides  a  list  of  subjects 
addressed  by  this  rulemaking. 

n.  Changes  From  Proposed  to  Final  Rule 

This  section  summarizes  the  changes 
that  have  been  made  to  the  proposed 
rule,  excluding  the  correction  of 
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typographical  errors,  misspellings,  and 
other  minor  editorial  changes.  A  copy  of 
the  final  rule  indicating  all  changes  &om 
the  proposed  rule  has  been  placed  in  the 
docket  for  this  rulemaking  and  is 
available  for  public  inspection.  The 
following  sommary  is  organized  in  the 
same  order  as  the  NCP  itself. 

Subpart  A — Introduction 

Section  300.3.  In  paragraph  (aKl).  a 
phrase  concerning  application  of  the 
NCP  to  oil  discharges  was  added  to 
make  the  language  fan  paragraphs  (a)(1) 
and  (aKZ)  consistent 

Section  300.5.  The  United  States 
Department  of  Agriculture  and  its 
abbreviation  USOA  were  added  to  the 
list  of  abbreviations  in  paragraph  (5)(a). 

Section  300.8.  The  definitions  of  two 
terms,  "applicable  requirements"  and 
"relevant  and  appropriate  requirements" 
were  added  to  Uiis  section.  These 
definitions  are  discussed  in  section  m. 
A  of  this  preamble.  Changes  were  also 
made  to  die  definition  of  "First  Federal 
Official"  These  changes  are  described 
in  section  IV  of  this  preamble.  EPA  has 
made  a  conforming  change  in  the 
definitiaB  of  "Remedial  Profect 
Manager"  (RPM)  to  extend  the  RPM's 
authority  to  include  remedial  and  other 
response  activities.  This  change  was 
necessitated  by  a  modification  of  the 
scope  of  removals. 

Finally,  the  definition  of  "remove"  or 
"removal"  has  been  amended  to  include 
actions  that  may  be  necessary  to 
monitor,  assess,  and  evaluate  the 
release  or  threat  of  release  of  hazardous 
substances,  the  disposal  of  removed 
material,  or  the  taking  of  such  other 
actions  as  may  be  necessary  to  prevent 
minimize,  or  mitigate  damage  to  the 
public  health  or  welfare  or  the 
environment 

Subpart  B — Responsibility 

Section  300.22.  In  paragraph  (d)(1),  the 
text  "threat  to  the  public  health  or 
welfare  because  of  a  discharge  of  oil 
from  any  offshore  or  onshore  facility;  or, 
(2)  That  there  may  be  an  imminent  and 
substantial"  was  accidentally  deleted 
from  the  proposed  rule.  This  language  is 
reinstated  in  the  final  rule. 

Section  300.23.  A  phrase  has  been 
added  in  paragraph  (b)(2]  in  the 
discussion  of  the  Department  of 
Commerce.  The  phrase  describes  the 
National  Oceanic  and  Atmospheric 
Administration's  expertise  concerning 
predicting  the  movement  and  dispersion 
of  oil  and  hazardous  substances  through 
trajectory  modeling  and  information  on 
the  sensitivity  of  coastal  zones  to  oil 
discharges  and  hazardous  substances 
releases. 


One  commenter  recommended  that 
the  next  to  last  sentence  of  §  300.Z3(b)(3) 
be  revised  to  clarify  that  the  Navy  may 
assist  the  on-scene  cooidinator  (OSC). 
regardlees  of  whether  government  or 
commercial  eqoiiHnait  is  being  used  in  a 
response.  The  proposed  language 
implies  that  Navy  services  and 
equipment  are  available  only  when 
commotaal  equipment  is  not  available. 
EPA  agrees  with  the  recommendation. 
The  intent  of  die  langoage  was  to 
indicate  cleariy  that  Navy  equipment 
would  be  available  for  use  only  when 
commercial  equipment  i«  not  available. 
It  was  not  intended  to  limit  the 
availability  of  services  or  advice  from 
the  Navy  Superintendent  of  Salvage  to 
cases  where  Navy  equipment  is  being 
used.  This  advice  or  assistance  is 
available  to  the  OSC,  regardless  of 
whether  commercial  or  government 
equipment  is  being  used.  The  deledon  of 
the  phrase  "these  services"  should 
eliminate  any  confusion.  Two 
commenters  noted  that  text  in 
§  300.23(b)(7)  describing  the  jurisdiction 
of  the  Bureau  of  Indian  Affairs  and  the  ' 
heading  of  the  Territorial  Affairs  was 
dropped.  The  omissions  were 
unintentional.  One  commenter  also 
suggested  adding  to  the  list  of  bureaus 
the  phrase,  "Bureau  of  Reclamation: 
operation  and  maintenance  of  water 
projects  in  the  west;  engineering  and 
hydrology;  and  reservoirs."  EPA  concurs 
with  the  comments  and  has  amended 
the  NCP  accordingly.  Paragraph  (b)(9), 
which  discusses  the  Department  of 
Labor  (DOL),  has  been  revised  to  add 
text  describing  die  authority  of  the 
Occupational  Health  and  Safety 
Administration  (OSHA)  over  and 
responsibility  for  worker  health  and 
safety. 

Paragraph  (b)(10),  concerning  the 
Department  of  Transportation  (DOT) 
provision  of  expertise,  has  been 
amended  to  reflect  the  addition  of  the 
Research  and  Special  Programs 
Administration  (RSPA)  to  die  National 
Response  Team  (NRT).  See  section  IV  of 
this  preamble.  Paragraph  (b)(12)  has 
been  revised  to  reflect  the  policy  that 
EPA  may  enter  into  a  contract  or 
cooperative  agreement  with  a  State  for 
removal  as  well  as  remedial  actions.  See 
section  IILC  of  this  preamble.  Paragraph 
(d)(2)  has  been  amended  to  indicate  that 
the  authority  for  permanent  relocation 
of  threatened  individuals  not  otherwise 
provided  for  has  been  redelegated  from 
the  Federal  Emergency  Management 
Administration  to  EPA. 

Finally,  the  text  in  paragraph  (e) 
describing  the  relationship  between  the 
Federal  Coordinating  Officers  and  OSC/ 
RPM  duripg  a  disaster  has  been 


changed.  See  section  IV  of  this 
preamble. 

Section  300.24.  The  sentence.  "A  State 
agency  that  acts  pursuant  to  such 
agreements  is  referred  to  as  lead 
agency,"  has  been  added  in  paragraph 
(d),  which  discusses  contracts  and 
cooperative  agreements  between  EPA 
and  States.  See  section  m.G  of  this 
preamble. 

Section  300.25.  Section  300.25  required 
a  technical  change.  Section 
300.25(d)(2)(i)  has  been  dianged  to 
bidode  reference  to  {  300.68  because 
appropriate  response  actions  under 
preauthorized  daims  include  remedial 
as  well  as  removal  actions. 

Subpart  C — Organization 

Section  300.31.  Hgures  2  and  3  have 
been  revised.  Figure  2  has  been 
amended  to  list  the  Northern  Mariana 
Islands,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands,  in  EPA 
Region  IX.  Fignre  3  has  been  amended  to 
Ust  Guam,  the  Northern  Mariana 
Islands,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands  in  the 
14th  Coast  Guard  District  and  to  list  the 
Virgin  Islands  and  Puerto  Rico  in  the  7th 
Coast  Guard  District.  See  section  IV  of 
this  preamble. 

Section  300.32.  A  phrase  concerning 
separate  standing  regional  response 
teams  (RRTs)  for  Alaska  and  the 
Caribbean  has  been  added  in  paragraph 
(b).  The  phrase  "ensure  preparedness" 
in  paragraph  (b)(6)(x)  has  been  changed 
to  "encourage  preparedness  activities" 
for  the  reasons  described  in  section  IV 
of  this  preamble.  Paragraph  (d),  which 
refers  to  the  Sdentific  Support 
Coordinator,  has  been  deleted  because 
it  duplicates  information  contained  in 
S  300.34(d]  and  |  300.43(b).  See  section 
rv  of  this  preamble. 

Section  300.33.  In  paragraph  (b)  (1).  a 
technical  change  has  been  made  that 
stipulates  that  the  first  Federal  official 
should  consult  with  the  OSC  before 
initiating  any  necessary  action.  This 
change  is  necessary  because  of  an 
amendment  to  the  definition  of  the  "First 
Federal  Official."  See  section  IV  of  this 
preamble.  Paragraph  (b)  (2)  has  been 
amended  to  require  the  OSC/RI^  to 
conduct  data  gathering  concerning  the 
"identification"  of  potentially 
responsible  parties  instead  of 
concerning  the  "existence"  of 
potentially  responsible  parties.  See 
section  IV  of  this  preamble.  In  order  to 
conform  with  S  300.52(d)  and  §  300.63(c), 
the  word  "advise"  has  been  changed  to 
"notify"  in  paragraph  (b)(9). 

Fmally.  die  sentence,  "The  RPM  will 
also  review  responses  implemented 
pursuant  to  preauthorization  in  order  for 
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EPA  to  determine  that  the  responses  are 
consistent  with  preauthorization  in 
cases  where  claims  are  Hied  for 
reimbursement."  has  been  added  to 
§  300.33(b](14)(iii)  to  clarify  the  RPM's 
responsibilities.  See  section  IV  of  this 
preamble. 

Section  300.34.  In  paragraph  (a),  a 
reference  has  been  made  to  the  National 
Strike  Force  (NSF)  Dive  Team  on  the 
Atlantic  Coast.  In  paragraph  (a)(1),  a 
description  of  the  NSF  Dive  Team 
capability  has  been  added  to  paragraph 
(a)(1)  because  it  is  a  resource  available 
to  all  OSCs  requiring  diving  advice  or 
support  for  response  activities.  In 
addition,  the  description  of  the  National 
Strike  Force  role  and  capabilities  in 
paragraph  (a)(1)  has  been  revised.  All 
these  changes  are  discussed  in  section 
IV  of  this  preamble. 

In  paragraph  (d),  the  description  of  the 
Scientific  Support  Coordinator  (SSC) 
has  been  changed  by  adding  the 
sentence,  "The  SSC  will  also  provide 
scientific  support  for  the  development  of 
regional  and  local  contingency  plans." 
Paragraph  (f)(2)  has  been  changed  to 
authorize  the  OSC/RPM  to  activate  the 
RRT  and  to  clarifj'  the  ability  of  an  RRT 
to  request  replacement  of  the  OSC/RPM 
during  a  response.  Paragraph  (f)(4)(iv) 
has  been  changed  to  clarify  the  RRT's 
ability  to  request  the  replacement  of  the 
OSC/RPM. 

In  paragraph  (f)(6),  the  requirements 
for  deactivating  an  RRT  have  been 
changed  by  replacing  the  requirement 
that  both  EPA  and  the  Coast  Guard 
agree  to  the  deactivation  with  the 
statement  that  the  RRT  can  be 
deactivated  "when  the  incident-specific 
RRT  chairman  determines  that  the  OCS/ 
RPM  no  longer  requires  RRT 
assistance."  These  changes  are  also 
discussed  in  section  IV  of  this  preamble. 

Section  300.36.  For  consistency  with 
similar  language  in  §  300.36(d)  covering 
the  RRC,  §  300.36(b)  is  being  amended  to 
add  a  reference  to  personnel  provided 
for  the  National  Response  Center  (NRC). 
This  reference  to  personnel  was  in  the 
1980  version  of  the  NCP  but  was 
inadvertently  deleted  in  the  1982 
amendments. 

In  paragraph  (d).  the  text 
"coordinating  response.  Each  regional 
plan  will  specify  the  location  of  was 
inadvertently  deleted  from  the  proposed 
rule.  This  language  is  reinstated  in  the 
final  rule. 

Section  300.37.  Paragraph  (b)(2)  has 
been  revised  to  reflect  that  the  Strike 
Teams  and  commercial  salvors  are  other 
resources  that  could  be  consulted  on 
marine  salvage  matters.  See  section  IV 
uf  this  preamble. 


Subpart  D— Plans 

Section  300.41.  Reference  to  regional 
and  local  contingency  plans  for  Alaska 
and  the  Caribbean  have  been  added  to 
paragraph  (a).  See  section  IV  of  this 
preamble. 

Section  300.42.  Paragraph  (a)  has  been 
revised  to  refer  to  separate  regional 
contingency  plans  for  Alaska  and  the 
Caribbean  area.  New  language  has  been 
added  which  refers  to  a  coordination 
between  State  and  Federal  local  plans. 
See  section  IV  of  this  preamble. 

Section  300.43.  Language  has  been 
added  in  paragraph  (a),  reinforcing  and 
emphasizing  RRT  involvement  in 
Federal  local  contingency  plans  as 
mentioned  in  the  NCP  in  §  300.43(b)  and 
§  300.32(c).  See  section  IV  of  this 
preamble. 

Subpart  E — Operational  Response 
Phases  for  Oil  Removal 

Section  300.51.  Language  has  been 
modified  in  paragraph  (b)  concerning 
notiHcation  of  an  oil  discharge.  Similar 
changes  have  been  made  to  §  300.63  for 
notification  of  releases  of  hazardous 
substances.  See  section  UI.G  of  this 
preamble  for  a  discussion  of  these 
changes. 

Section  300.52.  Paragraph  (b)  has  been 
clarified  by  requiring  the  OSC  to 
"identify"  potentially  responsible 
parties  rather  than  to  "determine  the 
existence  of  potentially  responsible 
parties.  See  section  IV  of  this  preamble. 

Section  300^.  The  language  of 
paragraph  (b)  (1)  has  been  revised  to 
include  as  a  category  of  incident  the 
situation  where  a  minor  discharge  is 
discovered,  but  no  removal  action  is 
required.  See  section  IV  of  this 
preamble. 

Section  300.58.  The  phrase  "including 
timely  action"  has  been  deleted  from  the 
description  of  funding  of  discharge 
removal  actions  in  paragraph  (a).  This 
phrase  was  inadvertently  included  in 
the  proposed  rule. 

Subpart  F— Hazardous  Substance 
Response 

Numerous  changes  in  Subpart  F  have 
been  made  from  the  proposed  rule  to  the 
final  rule.  Two  types  of  changes  have 
been  made  throughout  the  subpart.  First, 
EPA  in  this  subpart  has  substituted 
"shall"  or  "shall,  as  appropriate"  for  the 
word  "should"  to  clarify  whether 
requirements  are  mandatory,  regardless 
of  the  circumstances.  EPA  will  consider 
making  similar  revisions  to  other 
subparts  in  a  future  rulemaking.  Second, 
to  clarify  the  requirements  concerning 
the  compliance  of  CERCLA  responses 
with  the  requirements  of  other  laws, 
EPA  has  altered  two  key  phrases  that 


are  used  in  several  places  in  Subpart  F: 
(1)  "Applicable  or  relevant  and 
appropriate  requirements"  and  (2) 
"other  Federal  criteria,  advisories,  and 
guidances  and  State  standards."  In  the 
proposed  rule,  these  were  referred  to  as 
"applicable  or  relevant  requirements" 
and  "other  requirements,  advisories,  and 
guidance  to  be  considered."  The 
meaning  of  these  phrases  is  discussed  in 
section  II1.A  of  this  preamble.  These  two 
types  of  changes  are  not  discussed 
further  in  this  summary  of  changes. 

Section  300.61.  Paragraph  (d)  has  been 
amended  to  require  the  lead  agency,  as 
practicable,  to  monitor  the  action  of 
third  parties  preauthorized  under 
§  300.25(d).  See  section  III.G  of  this 
preamble.  See  also  the  change  to 
§300.33(b)(14)(iii). 

Section  300.62.  Paragraph  (a)(1)  has 
been  amended  to  include  a  statement 
that  a  State  agency  acting  under  a 
Superfund  State  contract  or  cooperative 
agreement  is  referred  to  as  the  lead 
agency.  Paragraph  (a)(2)  has  been 
amended  to  require  States  to  enter  into 
such  contracts  or  agreements  if  they 
intend  to  use  expenses  incurred  at  sites 
to  fulfill  part  of  their  cost-sharing 
obligations.  This  change  will  ensure  that 
expenses  are  consistent  with  the  NCP 
and  other  regulations,  fully  auditable, 
and  acceptable  to  EPA.  Paragraph  (b) 
has  been  revised  to  clarify  that  agencies 
in  addition  to  EPA  may  provide 
assistance  to  States  under  a  contract  or 
cooperative  agreement.  The  changes  to 
paragraphs  (a)  and  (b)  are  discussed  in 
section  UI.G  of  this  preamble. 

Editorial  changes  have  been  made  to 
§300.62(d)  to  clarify  the  procedures  for 
State  cost-sharing  and  to  paragraph  (e) 
to  require  a  State  to  submit 
"accounting"  of  response  costs  prior  to 
remedial  "action,"  (instead  of 
"estimate"  of  response  costs  prior  to 
remedial  "investigation  activity").  And 
finally,  §300.62(f)  has  been  revised  to 
specify  that  it  is  the  "Federal"  lead 
agency  that  shall  consult  with  the 
affected  State  or  States. 

Section  300.63.  Section  300.63(b)  has 
been  amended  to  clarify  the  reporting 
requirements  for  releases  of  hazardous 
substances  when  direct  reporting  to  the 
NRC  is  not  practicable.  The  paragraph 
has  been  amended  to  state  in  such  cases 
"reports  may  be  made  to  the  Coast 
Guard  or  EPA  predesignated  OSC  for 
the  geographic  area  where  the  release 
occurs.  .  .  .  If  it  is  not  possible  to 
notify  the  NRC  or  predesignated  OSC 
immediately,  reports  may  be  made 
immediately  to  the  nearest  Coast  Guard 
unit,  provided  that  the  releaser  notifies 
the  NRC  as  soon  as  possible."  These 
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changes  are  discussed  in  section  IILG  of 
this  preamble. 

In  paragraph  (c)  the  phrase  "OSG  or 
lead  agency"  has  been  changed  to 
"OSC"  to  make  it  dear  that  the  NRC 
will  notify  the  OSC  and  that  the  OSC 
has  the  responsibility  for  notifying  the 
Govemtw. 

Section  30064.  In  1 30a64(a)  "OSC" 
was  changed  to  lead  agency"  to  reflect 
NCP  requirements. 

Para^'qph4aM2)  was  amended  to 
reflect  the  poss^jiUty  that  the  lead 
agency  may  base  preliminary 
assessments  on  sources  other  than  the 
Department  of  Health  and  Human 
Services  (e.g.,  State  public  health 
agencies)  for  the  evaluation  of  the  threat 
to  public  health.  This  change  is 
discussed  in  section  UI.G  of  this 
prean^le. 

Paragraph  (d)  was  amended  to 
reference  i  300.74(b).  wdiich  delineates 
appropriate  actions  for  trustees  of 
natural  resources. 

SecUoa  90a6S.  In  §  30a65(bH2Kvii). 
the  phrase  "and  enforcement"  was 
deleted  because  the  availability  of  State 
or  Federal  enforcement  mechanisms  is 
not  a  factor  that  must  be  considered  in 
detennining  the  appropriateness  of  a 
removal  action  pursuant  to  §300.65.  The 
word  "similar"  was  deleted  from 
§300.66(b)(2)(viii)  to  allow  situations  or 
factors  that  pose  threats  to  public  health 
or  welfare  or  the  environment  to  be 
considered  regardless  of  whether  they 
are  similar  to  the  threat  being  evaluated 
for  the  appropriateness  of  a  removal 
action. 

"Or  other"  was  added  to  §300.65(cH6) 
to  reflect  the  fact  that  highly 
contaminated  soils  may  need  to  be 
removed  from  non-drainage  areas  to 
reduce  the  spread  of  contamination.  See 
section  III.C  of  this  preamble. 

In  §300.65(d),  **may"  was  changed  to 
"will"  to  require  a  lead  agency  to 
request  FEMA  to  conduct  a  temporary 
relocation  or  evacuation  when 
necessary  to  protect  public  health  or 
welfare.  In  {3ao.e5(e),  the  language  "the 
OSC  should  coordinate  with  the  RI^  to 
ensure"  was  changed  to  "the  lead 
ageni^  shall  ensure"  to  reflect  changes 
made  by  EPA  to  the  scope  and  definition 
of  removals.  See  section  UI.C.  Section 
300.6S(f)  was  revised  to  reflect  changes 
in  the  terminology  concerning  CERCLA 
compliance  with  other  laws  and  the 
definition  of  the  terms  "applicable 
requirements"  and  "relevant  and 
appropriate  requirements"  in  §  300.6. 
See  section  III.C. 

Section  300.65(g)  was  amended  to  add 
"and  other  legal  requirements"  to 
indicate  that  there  may  be  other  legal 
requirements  beyond  Federal  or  State 
permits  or  authorizations  when 


disposing  of  wastes  off-site  during  a 
removal  action. 

Section  300.65  was  also  changed  by 
the  addition  of  new  paragraphs  (h)  and 
(i)  concerning  the  compliance  of  removal 
actions  pursuant  to  CERCLA  section  106 
and  of  other  private  party  responses 
with  the  requirements  of  the  section  for 
purposes  of  cost  recovery  under 
CERCLA  section  107. 

Section  30086.  Section  30a66(b](4) 
has  been  amended  in  a  recent  separate 
rulemaking  (50  FR  37624.  September  16, 
1985).  The  new  language  of  fi30a66(bK4) 
is  different  from  the  language  proposed 
on  February  12. 1985. 

The  following  sentence  has  been 
added  to  §30ae6(c)(2)  to  clarify  that 
limited  response  activities  at  Federal 
facilities  are  eligible  for  Fund-financing: 
"Except  as  provided  by  CERCLA  section 
111(e)(3),  Federal  fedlities  listed  on  the 
NPL  are  not  eligible  for  Fund-financed 
remedial  actions  other  than  actions 
specified  in  CERCLA  section  111(c)." 
This  addition  is  discussed  in  section 
m.D  of  the  preamble. 

In  S300.66(c)(e)  the  title  "Ranking  of 
Releases"  has  been  deleted  to  make  the 
paragraph  consistent  with  other 
paragraphs,  which  do  not  have  titles. 

Several  dianges  have  been  made  in 
§  300.66(c)(7).  The  phrase  "at  that  time" 
has  been  deleted  from  paragraphs  (i). 
(ii).  and  (iii);  the  friirase  "or 
recategorizadon  on"  has  been  added; 
the  phrase  "making  this  determination" 
has  replaced  "deleting  sites,"  and 
consultation  with  the  State  has  been 
required  under  paragraphs  (ii)  and  (iii). 
These  changes  are  (Uscussed  in  section 
ni.D  of  the  preamble. 

Section  300.67.  The  requirements  for 
developing  a  formal  community 
relations  plan  under  i  300.67(b)  have 
been  amended  to  require  a  plan  to  be 
developed  and  implemented  if  the 
removal  action  extends  or  is  expected  to 
extend  over  45  days.  The  phrase 
"develop  and"  was  deleted  from 
S  300.87(c)  to  clarify  that  a  responsible 
party  may  be  permitted  to  implement 
but  not  to  develop  a  community 
relations  plan.  These  changes  are 
discussed  in  section  I1I.E  of  this 
preamble. 

In  addition,  in  S  300.67(a)  the  phrase 
"A  formal  community  relations  plan 
must  be  developed  and  implemented" 
was  replaced  by  the  phrase  "The  lead 
agency  shall  develop  and  implement  a 
formal  commimity  relations  plan,"  and 
the  phrase  "as  a  general  rule"  in 
S  300.67(d)  was  replaced  by  die  phrase 
"in  most  circtmistances." 

Section  300.66.  Section  §  300.68(aKl) 
has  been  amended  to  specify  that  Fund- 
financed  remedial  actions,  "excluding 
remedial  planning  activities  pursuant  to 


CERCLA  section  104(b),"  may  be  taken 
only  at  NPL  sites.  See  discussion  in 
section  VHS  of  diis  preamble. 

In  S  300.68(a)(3),  "public  healdi  or 
environmental"  was  deleted  as  the  type 
of  permits  that  are  not  required  for 
Fund-financed  remedial  action  or 
remedial  action  taken  pursuant  to 
CERCLA  section  106.  The  phrase  "and 
other  legal  requirements"  was  added  to 
the  end  of  the  paragraph.  See  section 

m.A. 

The  phrase  "initiation  of  a"  replaced 
the  term  "undertaking"  in  the  reference 
to  Fund-financed  remedial  action  in 
§  300.68(b)(2). 

Section  30aeB(d).  "Operable  Unit." 
and  i  300.6a(e).  "Remedial 
Investigadon/Feasibility  Study,"  are 
being  moved  to  precede  \  300.68(c), 
"Scoping  of  Response  Actions."  to 
clarify  the  order  in  which  the  scoping  of 
response  actions  occurs  in  the  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
process.  Accordingly,  the  paragraphs 
have  been  redesignated  as  follows: 
Section  300.68(c)  Operable  Unit, 
S  300.68(d)  Remedial  Investigation/ 
Feasibility  Study,  and  {  300.68(e) 
Scoping  of  Response  Actions  during  the 
Remedial  Investigation. 

Section  30a68(e)(l)  (S  300.68(c)(1)  in 
the  proposed  rule)  was  changed  to  state 
that  the  initial  scoping  of  response 
actions  "may  serve  as  the  basis  for 
further  supporting  funding  requests  for  a 
remedial  investigation  or  feasibiUty 
study."  Hie  previous  language  impUed 
that  the  scoping  would  in  all  cases  serve 
as  the  basis  for  requesting  funds  for  a 
remedial  investigation  or  feasibility 
study.  For  some  sites,  however,  a 
removal  action  may  be  the  only 
response  needed*  die  change  allows  for 
this  possibility.  A  phrase  was  also 
added  to  §  300.68(e)(1)  to  state  that 
"Initial  analysis  shall,  as  appropriate, 
also  provide  a  preliminary 
determination  of  the  extent  to  which 
Federal  environmental  and  public  health 
requirements  are  applicable  or  relevant 
and  appropriate  to  the  specific  site,  and 
the  extent  to  which  other  Federal 
criteria,  advisories,  and  guidances  and 
State  standards  are  to  be  used  in 
developing  the  remedy  "  The  phrase 
clarifies  that  the  applicability  or 
relevance  and  appropriateness  of  other 
requirements  should  be  considered  fit>m 
the  initial  stages  of  a  remedial  action. 
See  section  III.A  of  this  preamble. 

In  I  300.68(e)(2)(iii)  the  terms  "and 
transport"  and  "and  opportunities"  were 
added  for  clarification.  See  section  III.A. 
Section  300.68(e)(2)(v)  was  added  as 
another  factor  to  be  considered  in 
determining  the  appropriate  response 
action,  and  the  subsequent  paragraphs' 
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were  appropriately  renumbered.  The 
language  of  §  300.68(e)(2)(v)  is  as 
follows:  "Current  and  potential  ground 
waterlise  (e.g..  the  appropriate  ground 
water  classes  under  the  system 
established  in  the  EPA  Ground-Water 
Protection  Strategy)."  See  section  III.B. 
Section  300.68{e)(2)(xii)  was  added  to 
reflect  an  additional  factor  to  be 
considered  in  determining  the 
appropriate  response,  and  the 
subsequent  paragraphs  were 
renumbered.  The  language  is  as  follows: 

The  extent  to  which  Federal  environmental 
and  public  health  requirements  are. 
applicable  or  relevant  and  appropriate  to  the 
sp^ific  site,  and  the  extent  to  which  other 
Federal  criteria,  advisories,  and  guidances 
and  State  standards  are  to  be  considered  in 
developing  the  remedy. 

See  section  Ill.A. 

The  following  language  was  deleted 
from  §  300.68(e)(2)(xiii)  (formeriy 
§  300.68(e)l2)(xi)):  "and  criteria  and  the 
extent  to  which  there  are  applicable  or 
relevant  standards  for  the  storage, 
treatment,  or  disposal  of  materials  of  the 
type  present  at  the  release."  See  section 
III.A.  "[AJnd/or  food  chain 
contamination"  was  added  to 
§  300.68(e)(2)(xiv).  Added  to  the 
beginning  of  S  300.68{e)(2)(xvi)  was  "for 
Fund-financed  responses"  in  reference 
to  the  availability  of  other  response  and 
enforcement  mechanisms  to  respond  to 
the  release.  See  section  III.A.  The 
beginning  of  §  300.68(f)  has  been 
changed  to  read:  "To  die  extent  that  it  ia 
both  possible  and  appropriate,  at  least 
one  remedial  alternative  shall  be 
developed  as  part  of  the  feasibility 
study  (PS)  in  each  of  the  following 
categories:"  This  change  is  discussed  in 
section  III.B  of  this  preamble.  The 
phrase  "including  those  in  paragraph 
(f)(iv)  of  this  section"  has  been  added  to 
§  300.68(f)(2),  and  the  last  sentence  of 
proposed  paragraph  (f)(2)  has  been 
deleted. 

EPA  proposed  in  §  300.68(g)(1)  of  die 
NCP  that  in  the  initial  screening  of 
alternatives: 

An  alternative  that  far  exceeds  the  costs  of 
other  alternatives  evaluated  and  that  does 
not  provide  substantially  greater  public 
health  or  environmental  protection,  or 
technical  reliability  shall  usually  be  excluded 
from  further  consideration  unless  there  is  no 
other  remedy  that  meets  applicable  or 
relevant  and  appropriate  Federal  public 
health  or  environmental  requirements. 
(Emphasis  added.) 

In  making  this  proposal,  EPA  did  not 
intend  to  suggest,  as  one  commenter  put 
it,  that  an  alternative  that  meets  or 
exceeds  relevant  or  applicable  Federal 
requirements  may  not  provide 
substantially  greater  public  health  or 
environmental  protection  than  an 


alternative  that  does  not  meet  those 
requirements.  Rather,  EPA  believes  that 
compliance  with  applicable  or  relevant 
and  appropriate  requirements  is 
necessary  to  provide  adequate 
protection  of  human  health  and  the 
environment.  Accordingly,  the  language 
emphasized  above  has  been  deleted  and 
the  following  has  been  added: 
For  purposes  of  this  paragraph,  an  alternative 
that  meets  or  exceeds  applicable  or  relevant 
and  appropriate  Federal  public  health  or 
environmental  requirements  provides 
substantially  greater  protection  than  do 
alternatives  that  do  not  meet  such 
requirements. 

"[WJaste  biodegradation"  was  added 
to  the  list  of  technologies  in 
9  300.68(h)(2)(v),  the  appropriateness  of 
which  shall  be  considered  in  evaluating 
remedial  alternatives.  See  section  III.A. 

Numerous  changes  were  made  to 
§  300.68(i)— Selection  of  Remedy,  which 
are  discussed  in  section  III.A  of  this 
preamble.  The  wording  of  S  300.68(i)(l) 
was  revised  by  adding  the  phrase 
"Except  as  provided  in  S  300.68(i)(5)" 
before  the  statement  that  the  remedy 
selected  will  attain  or  exceed  applicable 
or  relevant  and  appropriate  Federal 
requirements.  In  addition,  the  following 
phrase  was  deleted  from  the  same 
paragraph  because  it  was  redundant 
and  thus  potentially  confusing:  "In 
making  this  determination,  the  lead 
agency  will  consider  the  extent  to  which 
the  Federal  8tandard(s)  are  applicable 
or  relevant  to  the  specific  circumstances 
at  the  site." 

In  §  300.88{i){4),  in  referring  to  the  use 
of  other  Federal  criteria,  advisories,  and 
guidances  and  State  standards,  the 
phrase  "will  be  considered  and  may  be 
used  in  developing  alternatives,  with 
adjustments  for  site-specific 
circumstances"  was  inserted  to  replace 
the  phrase  "shall  be  used,  with 
appropriate  adjustment,  in  determining 
the  appropriate  action."  The  revision  is 
intended  to  clarify  the  role  of  such 
criteria,  advisories,  guidances,  and 
standards  in  selecting  remedial 
alternatives. 

Section  300.68(i)(5)  was  reorganized 
so  that  the  five  exceptions  to  attaining 
applicable  or  relevant  and  appropriate 
requirements  are  numbered  as 
5300.68(i)(5)(i)  through  (v),  instead  of 
§  300.68(i),  §  30a68(ii)(A)  through  (C), 
and  §  300.68{iii).  In  the  Fund-balancing 
exception  of  §  300.68(i){5)(ii)  (formeriy 
§  300.68(i)(5)(ii)(A)),  the  phrase  "for  all 
of  the  alternatives  that  attain  or  exceed 
applicable  or  relevant  and  appropriate 
Federal  requirements"  was  added  to 
clarify  that  the  Fund-financing  exception 
may  only  be  invoked  when  no 
alternative  that  attains  applicable  or 
relevant  and  appropriate  requirements 


passes  the  Fund-balancing  test.  The  use 
of  the  exception  was  further  specified 
by  adding  the  following  sentences: 
In  the  event  of  Fund-balancing,  the  lead 
agency  shall  select  the  alternative  which 
most  closely  approaches  the  level  of 
protection  provided  by  applicable  or  relevant 
and  appropriate  Federal  requirements, 
considering  the  specific  Fund-balanced  sum 
of  money  available  for  the  facility  under 
consideration. 

The  phrase  "at  the  specific  site  in 
question  from  an  engineering 
perspective"  was  added  to  the  technical 
impracticality  exception  at 
§  300.68(i)(5)(iii)  (formerly 
S  300.68(i)(5)(ii)(B)).  The  following 
requirement  was  also  added: 
(TJhe  lead  agency  shall  select  the  alternative 
that  is  reasonable  to  implement  from  an 
engineering  perspective  and  that  most  closely' 
approaches  the  level  of  protection  provided 
by  apphcable  or  relevant  and  appropriate 
Federal  public  health  and  environmental 
requirements. 

To  the  exception  for  unacceptable 
environmental  impacts  at 
S  300.68(i)(5)(iv)  (formerly 
S  300.6a(i)(5)(ii)(C]),  the  following 
analogous  requirement  was  added: 
(T]he  lead  agency  shall  select  the  alternative 
that  most  closely  approaches  the  level  of 
protection  provided  by  applicable  or  relevant 
and  appropriate  Federal  public  health  or 
environmental  requirements,  without 
resulting  in  significant  adverse  environmental 
impacts. 

Similar  language  concerning  the  lead 
agency  selection  of  an  alternative  was 
also  added  to  §  3O0.68(i)(5)(v)  (formerly 
§  300.68(i)(5)(iii)): 

The  lead  agency  shall  select  the  alternative 
that  most  closely  approaches  the  level  of 
protection  provided  by  applicable  or  relevant 
and  appropriate  Federal  public  health  or 
environmental  requirements  in  light  of  the 
strong  public  interest  in  expedited  cleanup. 

As  a  result  of  adding  the  above 
requirements,  S  300.68(i)(6)  was  deleted 
as  unnecessary.  The  deleted  paragraph 
required  selection  of  the  alternative 
providing  the  level  of  protection  most 
closely  approaching  the  level  that  would 
be  provided  by  attaining  standards.  The 
subsequent  paragraph  was  accordingly 
renumbered. 

Section  300.68(iK6)(ii))  (formerly 
§  30a68(i)(7)(ii)),  added  Uie  sentence: 
"Other  Federal  criteria,  advisories,  and 
guidances  and  State  standards  will  be 
considered  and  may  be  used  by  the  lead 
agency  in  developing  remedial 
alternatives."  This  addition  is  intended 
to  clarify  how  other  criteria  and 
standards  will  be  used.  The  subsequent 
sentence  in  the  same  paragraph  was 
revised  slighUy  to  read,  "If  the  lead 
agency  does  not  use  or  uses  and  adjusts 
any  other  pertinent  standards,  the 
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decision  documents  must  explain  and 
document  the  reasons." 

In  §  300.68(k)(l).  which  deals  with  the 
adequacy  of  site  sampling  plans,  the 
phrase  "will  be  adequate"  was  changed 
to  "will  generally  be  adequate  if  the 
plan  includes  the  following  elements." 
Section  300.68{k)(l)(v)  was  added.  The 
language  is  as  follows:  "Such  other 
elements  as  may  be  required  by  the 
RPM  and  the  appropriate  EPA  Regional 
or  Headquarters  quality  assurance 
o^ice  on  a  site-by-site  basis."  In 
§3(X).68(k)(2).  the  phrase  "Remedial 
Project  Manager  with  a  coordination 
signature  from  the  Quality  Assurance 
Officer"  replaces  "appropriate  EPA 
Regional  or  Headquarters  quality 
assurance  office"  in  referring  to  who 
must  review  and  approve  the  quality 
assurance  site  sampling  plan.  See 
section  III.A. 

Section  300.68(1]  is  new  and  was 
added  to  clarify  the  circumstances  under 
which  a  private  party  response  pursuant 
to  administrative  action  under  section 
106  of  CERCLA  or  pursuant  to  a  claim 
under  section  111(a)(2)  of  CERCLA  and 
§  300.25(d)  of  the  NCP  will  be 
considered  consistetit  with  the  NCP.  The 
new  paragraph  is  discussed  in  sections 
III.B  and  III.F  of  this  preamble.  See  also 
section  III.C. 

Section  300.69.  In  addition  to  minor 
editorial  changes  in  paragraphs  (a)  and 
(b),  S  300.69  has  been  revised  to  ensure 
that  Federal  resources  are  available  for 
timely  responses  by  amending 
paragraph  (d)  to  allow  interagency 
agreements  to  address  advance 
allocation  of  Fund  monies  and  other 
funding  procedures.  See  section  III.F. 

Section  300.70.  Section  300.70(a)  has 
been  revised  to  state  that  the  lead 
agency  may  consider  the  lists  of 
response  methods  "before  selecting  the 
response  action."  The  paragraph 
previously  stated  that  the  lead  agency 
may  consider  the  lists  "in  taking 
response  action." 

Section  300.71.  To  clarify  the 
requirements  for  responses  pursuant  to 
CERCLA  section  106.  actions  involving 
preauthorization  under  §  300.25,  and 
other  private  responses,  the  following 
changes  have  been  made  to  §  300.71(a): 

•  Paragraphs  (a)(1),  (3),  and  (4)  have 
been  deleted; 

•  The  words  "In  addition,"  have  been 
deleted  from  the  beginning  of 

§  300.71(a)(2),  which  has  been- 
renumbered  §  300.71(a)(1);  and 

•  Paragraph  (5)  has  been;  renumbered 
as  paragraph  (2);  revised  to  reflect  the 
deletion  of  §  300.71(a)(3);  and  revised  to 
reflect  (together  with  new  paragraph  (3)) 
changes  in  §  §  300.65  and  300.68  defining 
consistency  with  the  NCP. 


These  changes  are  discussed  in  section 
III.F  of  this  preamble.  See  also  sections 
III.B  and  Ul.C. 

Section  300.71(a)(5)(ii)(C)  has  been 
renumbered  §  300.71(a)(2)(ii){C)  and 
revised  to  refer  to  selecting  "a  cost- 
effective  response"  rather  than  selecting 
"the  cost-effective  response."  See 
section  III.A  of  this  preamble.  Section 
300.71(a)(2)(ii)(D)  adds  as  a  criterion  for 
consistency  with  the  NCP  that  an 
opportunity  be  provided  for  public 
comment  concerning  the  selection  of  a 
remedial  action. 

Paragraph  (c)  of  this  section  has  been 
revised  in  two  ways.  First,  the  second 
sentence  has  been  reworded  to  refer  to 
"proposed  response  actions"  rather  than 
"responsible  party  proposals."  Second, 
as  discussed  in  sec^on  III.F  of  this 
preamble,  the  technical  expertise  that 
organizations  must  demonstrate  to  be 
certified  under  this  paragraph  have  been 
clarified  by  a  revision  to  §  300.71(c)(1). 

Subpart  G — Trustees  for  Natural 
Resources 

Section  300.72.  In  response  to  a 
commenter,  EPA  has  revised  §  300.72  so 
that  the  designation  of  natural  resource 
trustees  includes  designation  for  the 
purposes  of  the  Clean  Water  Act. 

Section  300.74.  In  response  to  several 
comments,  EPA  is  clarifying  the  roles 
and  responsibilities  of  EPA  and  the 
States  under  this  section.  As  described 
in  section  IV  of  this  preamble,  new 
parargraph  (b)  has  been  added  and 
proposed  paragraph  (b)  has  been 
renumbered  paragraph  (c). 

Subpart  H—Use  of  Dispersants  and 
Other  Chemicals 

Section  300.84.  Only  one  type  of 
change  has  been  made  to  this  section. 
EPA  has  substituted  "shall"  or  "shall,  as 
appropriate"  for  the  word  "should"  in 
paragraphs  (a),  (b),  and  (e)  to  clarify 
whether  requirements  are  mandator^', 
regardless  of  the  circumstances. 

ni.  Revisions  To  Subpart  F 

A.  Section  300.68— Remedial  Action: 
Compliance  with  Other  Laws 

This  section  discusses  EPA's  policy  to 
attain  or  exceed  applicable  or  relevant 
and  appropriate  Federal  requirements 
during  remedial  and  removal  actions. 

Despite  general  support  for  responses 
to  hazardous  substances  releases,  the 
proper  level  of  cleanup  in  specific 
instances  is  often  disputed.  In  particular, 
the  role  of  other  environmental  laws  in 
determining  the  appropriate  extent  of 
cleanup  has  been  the  subject  of 
controversy.  In  a  settlement  agreement 
entered  in  Environmental  Defense  Fund 
("EDF  ■)  et  al.  v.  EPA,  Nos.  82-2234  et  al. 


EPA  agreed  to  promulgate  a  rule 
"addressing  the  issue  of  whether 
[CERCLA]  response  activities  must 
comply  with  other  federal,  state,  or  local 
environmental  laws." 

As  explained  in  the  preamble  to  the 
proposed  NCP  revisions  (50  FR  5861, 
February  12. 1985),  EPA  has  determined 
that  the  requirements  of  other  Federal 
environmental  and  public  health  laws, 
while  not  legally  applicable  to  CERCLA 
response  actions,  will  generally  guide 
EPA  in  determining  the  appropriate 
extent  of  cleanup  at  CERCLA  sites  as  a 
matter  of  policy.  These  laws  were 
enacted  with  the  goal  of  protecting 
public  health  and  the  environment. 
Regulations  developed  under  these  laws 
have  imposed  requirements  that  EPA 
and  other  Federal  agencies  deemed 
necessary  to  protect  public  health  and 
the  environment.  Because  protection  of 
public  health  and  the  environment  is 
also  the  goal  of  CERCLA  response 
actions,  other  Federal  environmental 
and  public  health  laws  v^rill  normally 
provide  a  baseline  or  floor  for  CERCLA 
responses.  The  revised  NCP  and  the 
Appendix  to  the  preamble  containing 
the  policy  concerning  CERCLA 
Compliance  with  Other  Environmental 
Statutes  (the  CompUance  Policy), 
therefore,  provide,  subject  to  five 
enumerated  exceptions,  that  a  cost- 
effective  remedy  will  be  selected  from  a 
range  of  alternatives  that  attain  or  ' 
exceed  applicable  or  relevant  and 
appropriate  requirements.  State  and 
local  environmental  laws,  while  not 
applicable  or  relevant  and  appropriate 
to  CERCLA  response  actions,  wiU  be 
considered  by  EPA  in  selecting  response 
actions. 

The  proposed  revisions  to  the  NCP 
provided  that  EPA  would  apply 
"applicable  or  relevant"  Federal 
environmental  standards.  This  final  rule 
retains  the  same  approach,  with  som^ 
clarifications.  First,  EPA  has  replaced 
the  term  "standards"  with 
"requirements"  in  order  to  clarify  that 
all  applicable  and  relevant  statutory  and 
regulatory  requirements  will  be  applied, 
regardless  of  whether  they  may  be 
classified  as  "standards,"  "criteria,"  or 
anything  else.  Second,  EPA  has  changed 
the  term  "applicable  or  relevant 
requirements"  to  "applicable  or  relevant 
and  appropriate  requirements."  Finally, 
the  definition  of  "applicable  or  relevant 
and  appropriate  requirements"  has  been 
modified  as  shown  in  §300.6,  and  as 
discussed  below.  Discussion  of  CERCLA 
compliance  with  other  Federal 
requirements  is  organized  in  the 
following  orden 
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1.  Identification  and  Implementation 
of  Applicable  or  Relevant  and 
Appropriate  Requirements 

2.  Exceptions  to  Compliance  with 
Applicable  or  Relevant  and  Appropriate 
Requirements 

3.  Relationship  of  Compliance  Policy 
to  Statutory  Requirements  for  Cost- 
Effectiveness 

4.  Relationship  of  Compliance  Policy 
to  Specific  Requirements  of  Other 
Statutes 

5.  Compliance  with  State 
Requirements 

6.  Other  Specific  Concerns  with 
Respect  to  the  Compliance  Policy 

1.  Identification  and  Implementation  of 
Applicable  or  Relevant  and  Appropriate 
Requirements 

Applicable  Requirements.  As  defined 
in  i  300.6,  "applicable"  requirements  are 
♦  those  Federal  requirements  that  would 
be  legally  applicable  to  the  respoilse 
action,  if  that  action  were  not 
undertaken  pursuant  to  section  104  or 
106.  The  definition  makes  clear  that 
Federal  requirements  will  be  considered 
"applicable"  even  if  they  would  not 
directly  apply  in  the  State  where  the 
response  takes  place.  For  example, 
many  States  have  Federally  authorized 
programs  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Clean  Water  Act  (CWA).  In 
such  States,  the  Federal  environmental 
law  does  not  directly  apply;  the  State,  in 
order  to  obtain  Federal  authorization, 
must  comply  %»ith  Federal  requirements. 
In  such  instances,  the  lead  agency  will 
consider  Federal  law  to  be  "applicable" 
under  the  NCP. 

The  characteristics  of  CERCLA  sites 
are  too  varied  and  unpredictable  for 
EPA  to  specify,  by  regulation,  which 
Federal  requirements  are  "applicable." 
Such  a  determination  necessarily  will  be 
made  on  a  case-by-case  basis. 
Therefore,  an  important  part  of  the 
remedial  investigation/feasibility  study 
(RI/FS)  process  will  be  the  utilization  of 
the  Ust  of  potentially  applicable  or 
relevant  and  appropriate  requirements 
contained  in  the  Appendix  to  this 
preamble.  "Applicability"  is  to  be 
determined  objectively:  if,  because  of 
the  nature  of  the  CERCLA  site,  the 
requirement  would  apply  but  for  the 
implied  repeal  of  other  environmental 
and  public  health  requirements 
contained  in  CERCLA,  it  is  "applicable." 
For  example,  the  PCB  Requirements, 
which  are  listed  in  the  appended  policy 
as  potentially  applicable  or  relevant  and 
appropriate  requirements.  %vould  not  be 
applicable  to  an  uncontrolled  waste  site 
that  did  not  involve  the  release  of  PCBs 
and  would  be  applicable  or  relevant  and 
appropriate  to  sites  that  do  involve  the 


release  of  PCBs.  Once  a  requirement  is 
determined  to  be  applicable,  it  will  be 
apphed  in  the  same  manner  as  it  would 
be  applied  otherwise. 

EPA  believes  that  it  is  generally 
proper  for  CERCLA  response  actions  to 
comply  with  applicable  Federal 
requirements,  just  as  persons  in  the 
regulated  community  must  comply  with 
those  requirements.  CERCLA  requires 
that  responses  adequately  protect  public 
health  and  welfare  and  the  environment. 
Only  after  such  protection  is  assured 
through  compliance  with  applicable  or 
relevant  and  appropriate  requirements 
is  the  cost-effectiveness  analysis 
conducted. 

Relevant  and  Appropriate 
Requirements.  Under  the  February  12, 
1985  proposed  revisions.  CERCLA 
responses  also  would  comply  with 
"relevant"  requirements,  which  were 
defined  in  the  Appendix  to  the  preamble 
as  those  requirements  "designed  to 
apply  to  circumstances  sufficiently 
similar  to  those  encountered  at  CERCLA 
sites  in  which  their  application  would  be 
appropriate  at  a  specific  site,  although 
not  legally  required."  EPA  has  retained 
this  concept  but  has  revised  the 
terminology  and  included  the  definition 
in  the  body  of  the  regulation.  Section 
300.6  now  provides: 

"Relevant  and  appropriate"  requirements  are 
those  Federal  requirements  that,  while  not 
"applicable,"  are  designed  to  apply  to 
problems  sufTiciently  similar  to  those 
encountered  at  CERCLA  sites  that  their 
application  is  appropriate.  Requirements  may 
he  relevant  and  appropriate  if  they  would  be 
"applicable"  but  for  jurisdictional  restrictions 
associated  with  the  requirement. 
By  adding  the  phrase  "and  appropriate,"  EPA 
emphasizes  that  non-applicable  requirements 
will  be  used  only  when  they  are  appropriate 
to  the  CERCLA  site. 

For  purposes  of  clarification.  EPA 
points  out  that  relevant  and  appropriate 
requirements  are  intended  to  have  the 
same  weight  and  consideration  as 
applicable  requirements. 

The  reason  that  the  concept  of 
"relevant  requirements"  was  added  to 
the  concept  of  "applicable 
requirements"  was  that  it  was 
anticipated  that  jurisdictional 
limitations  of  requirements  developed 
under  other  statutes  might  prevent 
otherwise  useful  requirements  from 
being  named  as  "applicable."  EPA  does 
not  believe  that  the  definition  of 
"relevant"  needs  enumerated  criteria 
because,  as  discussed  below,  the 
decision  of  what  is  relevant  can  only  be 
made  on  a  site-by-site  basis. 

For  example,  RCRA  requirements 
could  be  relevant  even  with  respect  to 
hazardous  waste  disposed  of  prior  to 
November  19. 1980.  the  effective  date  of 


EPA's  RCRA  Subtitle  C  regulations,  40 
CFR  Parts  260-265.  The  date  on  which 
the  waste  was  disposed  or  managed  is 
not  germane  to  the  determination  of 
what  response  action  will  adequately 
protect  public  health  and  welfare  and 
the  environment.  The  jurisdictional  date 
would  not  be  grounds  for  determining 
that  a  requirement  is  not  relevant  and 
appropriate  to  a  particular  site. 
Similarly,  although  the  Subtitle  C 
regulations  differ  according  to  whether  a 
hazardous  waste  facility  has  a  RCRA 
permit  (40  CFR  Part  264)  or  is  operating 
under  interim  status  (40  CFR  Part  265), 
remedies  will  generally  have  to  be 
consistent  with  the  more  stringent  Part 
264  standards,  even  though  a  permitted 
facility  is  not  involved.  T^e  Part  264 
standards  represent  the  ultimate  RCRA 
compliance  standards  and  are 
consistent  with  CERCLA's  goals  of  long 
term  protection  of  public  health  and 
welfare  and  the  environment. 

In  determining  the  relevance  of  a 
requirement,  the  lead  agency  must 
determine  that  the  requirement  is 
appropriate.  As  the  definition  states, 
other'requirements  are  appropriate  if 
they  are  designed  to  apply  to  problems 
sufficiently  similar  to  those  problems 
encountered  at  CERCLA  sites.  For 
example,  the  RCRA  ground-water 
protection  standards  are  designed  to 
prevent  contamination  of  ground  water 
from  discrete  hazardous  waste  facilities 
and  to  remedy  any  contamination 
resulting  from  those  facilities  and  thus 
would  be  appropriate  in  those 
situations.  However,  these  standards 
may  not  be  appropriate  to  address 
situations  encountered  at  CERCLA  sites 
of  area-wide  ground  water 
contamination  from  unknown  sources. 
In  emphasizing  the  need  to  determine 
what  requirements  are  appropriate,  EPA 
does  not  suggest  that  a  cost-benefit 
analysis  should  be  performed, 
comparing  remedies  that  meet  other 
Federal  requirements  and  those  that  do 
not.  Rather,  the  only  question  to  be 
answered  is  whether  the  requirement 
under  consideration  is  appropriate  to 
the  situation  presented  at  the  CERCLA 
site. 

When  a  requirement  is  determined  to 
be  "relevant  and  appropriate,"  it  will  be 
applied  in  the  same  manner  as  it  would 
be  otherwise,  subject  to  the 
qualifications  discussed  previously  for 
applicable  requirements.  However,  the 
determination  of  "relevant  and 
appropriate"  requirements,  even  more 
so  than  "applicable"  requirements,  can 
be  made  only  on  a  case-by-case  basis, 
through  the  RI/FS  process.  It  is  not 
possible  to  determine  which 
requirements  are  appropriate  without 
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analyziog  the  characteristics  of  the  site 
and  other  problems  associated  with  the 
response.  Again,  as  with  the 
determination  of  which  requirements  are 
"applicable,"  the  requirements  listed  in 
the  Appendix  to  this  preamble  will  be 
utilized  in  determining  what  is  "relevant 
and  appropriate."  Although  applicability 
is  determined  objectively,  the 
determination  of  what  requirements  are 
relevant  and  appropriate  is  more 
flexible.This  determination  may  require 
the  exercise  of  the  lead  agency's  best 
professional  judgment.  VVhile  these 
listed  requirements  are  expected  to  be 
applicable  or  relevant  and  appropriate 
in  most  situations  to  which  they  pertain, 
the  final  decision  will  be  made  only  on  a 
site-specific  basis  during  the  RI/FS 
process. 

Implementation.  Many  commenters 
have  objected  to  the  implementation  of 
applicable  or  relevant  and  appropriate 
requirements  on  the  basis  that  they  do 
not  represent  the  proper  level  of 
cleanup.  Specifically,  commenters 
thought  that  the  use  of  these 
requirements  would  result  in  remedies 
that  were  either  too  stringent,  too 
lenient,  or  otherwise  inappropriate.  To 
support  the  contention  that  the 
attainment  of  other  requirements  would 
be  too  stringent,  commenters  pointed 
out  that  the  statutes  under  which  other 
requirements  were  promulgated  were 
directed  at  different  objectives  than 
those  to  be  served  by  CERCLA.  EPA 
rejects  this  criticism  because  if  a 
statutory  objective  is  so  different  from 
that  of  CERCLA  as  to  render  the  use  of  a 
requirement  inappropriate,  as  stated 
previously,  it  will  not  be  used.  However, 
all  environmental  statutes,  including 
CERCLA,  were  enacted  with  the  same 
basic  goal  in  mind:  the  protection  of 
public  health  and  the  environment.  EPA 
emphasizes  that  the  lead  agency  is 
expected  to  consider  the  objectives  of 
other  statutes  and  their  variances.  For 
instance,  objectives  of  other  Federal 
statutes  relating  to  the  intended  use  of 
the  affected  natural  resources  may  be 
important  in  determining  whether  the 
requirement  is  "relevant  and 
appropriate."'  This  principle  may  be 


'  The  intended  use  of  a  natural  retonrce  will  not 
alwaya  ho  detenninative.  For  example,  the  Clean 
Water  Act  |CWA).  33  U.S.C.  Si  1251  et  seq., 
requires  effluent  limitations  based  on  the 
application  of  the  best  available  technology 
economically  achievable.  The  quality  of  the 
receiving  stream  is  not  a  factor  in  setting  such 
limitations,  except  to  the  extent  that  more  stringent 
limitations  are  necessary  to  ensure  compliance  with 
State  water  quality  standards.  The  CWA  was 
enacted  for  the  purpose  of  "educing  or  eliminating 
pollution  of  our  nation's  waters;  Congress  chose 
technolog)'-based  limitations  to  meet  that  goal.  EPA 
believes  that  CERCLA  responses  should  also  be 
consistent  with  that  goal;  therefore,  when  a 


considered  in  determining  the  proper 
remedy  for  contaminated  ground 
water— a  prevalent  concern  at  CQiCLA 

sites. 

EPA  has  added  paragraph  (2Hxii)  to 
9  300.6e(e),  "Scoping  of  Response 
Actions  During  the  Remedial 
Investigation."  (fonnerly  §  3aa68(c))i  to 
provide,  in  the  scoping  phase  of  the  RI/ 
FS,  for  an  assessment  of  the  extent  to 
which  Federal  enyironmental 
requirements  are  applicable  or  relevant 
and  appropriate  to  the  specific  site  and 
the  extent  to  which  other  Federal 
criteria,  advisories,  and  guidance  and 
State  standards  should  be  considered  in 
developing  the  remedy.  Moreover,  EPA 
has  added  a  sentence  to  paragraph  (1)  of 
S  300.68(e)  (fonnerly  S  300.68(c))  to 
provide  that  a  preliminary 
determination  of  what  requirements  are 
applicable  or  relevant  and  appropriate 
will  be  made  in  the  scoping  process.  Of 
course,  this  determination  may  need  to 
be  revised  on  the  basis  of  additional 
information  as  the  RI/FS  process 
continues.  The  detennination  of  which 
Federal  requirements  are  "applicable  or 
relevant  and  appropriate,"  like  the  rest 
of  the  remedy-selection  process,  will  be 
subject  to  public  review  and  comment. 
See  §  300.67  on  Community  Relations. 

Some  commenters  questioned  EPA's 
legal  authority  to  require  response 
actions  to  "exceed"  the  applicable  or 
relevant  and  appropriate  requirements 
of  other  statutes,  charging  that  such  a 
requirement  is  too  stringent  EPA 
believes  it  has  such  authority  because 
CERCLA  directs  EPA  to,  at  a  minimum, 
include  in  the  NCP  the  methods  and 
criteria  for  determining  the  appropriate 
extent  of  cleanup.  In  some  unusual 
circumstances,  statutory  standards  may, 
due  to  site  conditions,  be  inadequate  to 
address  the  extent  of  contamination  at  a 
particular  CERCLA  site  (e.g.,  to  reduce 
risk  to  an  acceptable  level). 
Furthermore,  in  some  situations,  a 
response  may  l>e  selected  that  exceeds 
applicable  or  relevant  and  appropriate 
requirements  and  that  results  in  no 
significant  additional  cost  (e.g.,  some 
cost-effective  technologies  remove  all 
hazardous  substances  from  a  site  by 
virtue  of  the  design  and  operating 
characteristics  of  the  technology,  even 
though  applicable  or  relevant  and 
appropriate  requirements  may  allow 
some  contamination  to  remain].  In  these 
cases,  EPA  prefers  to  retain  the 
authority  to  determine  that  a  retnedial 
response  should  exceed  requirements  in 


response  involves  the  discharge  of  pollutants  from  a 
point  source  into  navigable  waters  within  the 
meaning  of  the  Clean  Water  Act,  technology-based 
standards  will  be  applied,  regardless  of  the 
intended  uae  of  thow  waters. 


order  to  project  the  public  health.  For 
instance,  contamination  containing 
trihalomethanes*  may  be  one 
circumstance  in  whidi  the  lead  agency 
may  choose  to  be  more  stringent  than- 
the  maximum  contaminant  level  (MCL) 
at  a  CERCLA  site.  The  CERCLA  site 
woidd  not  be  subject  to  the  same 
balancing  constraints  as  the  public 
drinking  water  supply  under  die  Safe 
Drinking  Water  Act  and  the  lead 
agency  might  want  to  achieve  a  higher 
level  of  cleanup  than  the 
trihalomethanes  MCL 

Some  commenters  stated  that  the 
standards  did  not  go  far  enough  or  were 
too  lenient  for  use  at  CERCLA  sites 
because  engineering  and  technology- 
based  standards  may  be  set  without 
regard  to  pollutant  concentrations  that     ■ 
protect  public  health  or  welfare  or  die 
environment 

The  short  answer  to  the  charge  that 
requirements  under  other  laws  are  too 
lenient  is  that  EPA  may  select  a  remedy 
that  exceeds  applicable  or  relevant  and 
appropriate  requirements.  EPA 
recognizes  that  technology-based 
requirements  of  other  statutes  may  be 
set  widiout  specific  reference  in  the 
statutes  to  achieving  contaminant  or 
pollutant  levels  that  will  protect  public 
health  and  welfare  and  the  environment 
However,  these  statutes  (such  as  the 
Clean  Water  Act)  that  prescribe 
technology-based  limitations  are  aimed 
at  protecting  public  health  and  welfare 
and  the  environment.  Congress 
determined  in  enacting  those  statutes 
that  technology-based  limitations  were 
the  best  means  to  that  end. 

Some  commenters  stated  that 
structure  should  be  provided  for 
deciding  which  requirements  are 
appUcable  or  relevant  and  appropriate, 
and  which  requirements  are  to  be 
considered.  Specifically,  commenters 
wanted  to  know  how  applicable  and 
relevant  and  appropriate  requirements 
would  be  identified,  and  how  they 
would  be  used  once  they  were  so 
identified. 

Another  commenter  stated  that 
ideally,  any  private  party  should  be  able 
to  apply  the  same  decisionmaking 
structure  or  process  as  the  lead  agency. 
and  to  arrive  at  the  same  conclusion  as 
the  lead  agency  regarding  what 
requirements  are  applicable  or  relevant 
and  appropriate.  Another  commenter 
suggested  that  EPA  should  promulgate 
with  the  rule  a  decisionmaking  protocol 


'  The  maximum  contaminant  level  (MCL)  under 
the  Safe  Drinking  Water  Act  (SOWA)  was 
established  for  trihalomethanes  by  balancing  the 
risk  of  exposure  to  trihalomethanes  resulting  bom 
chlorinetjon  against  the  risk  of  ingestion  of  less 
chlorinated  drinlung  water. 
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for  resolving  any  inconsistencies 
between  the  requirements  during  the 
determination  of  what  requirements  are 
applicable  or  relevant  and  appropriate. 

EPA  reemphasizes  that  the 
determination  and  implementation  of 
applicable  and  relevant  and  appropriate 
requirements  will  be  made  on  a  case-by- 
case  basis,  including  those  situations 
where  there  are  inconsistencies.  The 
NCP  is  a  rule  that  presents  the  Federal 
government's  general  plan  or  framework 
for  responding  to  hazardous  substances 
releases.  The  NCP  is  not  intended  to 
provide  complex  and  detailed  site- 
specific  decisionmaking  criteria.  EPA 
has  developed  guidance  on  the 
feasibility  study  process  and  is 
developing  additional  addenda  to  that 
guidance  to  more  fully  detail  the 
information  to  be  considered  in 
decisionmaking. 

EPA  intends  that  the  decisionmaking 
process  to  be  used  at  each  site  to 
determine  applicable  or  relevant  and 
appropriate  requirements  should  be, 
insofar  as  possible,  straightforward 
enough  to  lead  private  parties  to  select 
remedies  that  protect  public  health  and 
the  environment.  Applicability  is  an 
objective  standard  because  it  is  based 
on  a  finding  that  the  Federal 
requirements  would  be  applicable  but 
for  preemption  by  CERCLA.  Relevance 
and  appropriateness,  as  discussed 
previously,  requires  a  more  subjective 
determination.  The  list  of  requirements 
in  the  Appendix  to  this  preamble 
contains  potentially  applicable  or 
relevant  and  appropriate  requirements. 

EPA  reiterates  that  early  in  the 
scoping  process  of  the  RI/FS  certain 
site-specific  factors  will  preliminarily 
indicate  which  requirements  bom  the 
list  are  applicable  or  relevant  and 
appropriate.  Furthermore,  this 
determination  may  be  altered  as 
continuing  investigation  reveals  more 
information. 

Another  commenter  requested  a 
detailed  structure  describing  how  risk 
assessments  would  be  used  to  select  a 
remedy  for  a  site  where  Federal 
requirements  are  not  applicable  or 
relevant  and  appropriate.  From 
experience  with  other  sites,  EPA 
estimates  that  in  most  cases,  applicable 
or  relevant  and  appropriate 
requirements  will  be  available  to  guide 
lead  agency  decisions  (e.g.,  RCRA 
technology-based  design  and  operating 
standards).  Where  insufficient  Federal 
environmental  or  public  health 
standards  exist  to  determine  the 
appropriate  extent  of  remedy,  the  lead 
agency  will  conduct  a  risk  assessment 
for  that  specific  site.  This  risk 
assessment  may  be  based  on  data  from 
advisories,  State  standards,  or  other 


Federal  requirements  considered  during 
the  feasibility  study,  or  may  require  a 
review  of  other  scientific  information 
concerning  the  threat  posed  by  the 
substances  in  question.  Chapter  5  of 
EPA's  "Guidance  on  Feasibility  Studies 
Under  CERCLA"  (April  1985)  describes 
EPA's  approach  to  risk  assessment. 
Additional  guidance  on  risk  assessment 
is  forthcoming.  Specifically,  the 
additional  guidance  will  provide  advice 
on  how  to  conduct  exposure  assessment 
and  risk  characterization  at  CERCLA 
sites. 

2.  Exceptions  to  Compliance  with 
Applicable  or  Relevant  and  Appropriate 
Requirements 

Due  to  the  unique  nature  of  the 
CERCLA  program,  there  may  be  some 
circumstances  where  the  use  of 
applicable  or  relevant  and  appropriate 
requirements  is  ill-suited.  In 
S  300.68(i)(5)  of  the  NCP,  EPA  is 
providing  five  exceptions  to  the 
Compliance  Policy  to  accommodate 
these  circumstances. 

Comments  focused  only  on  the  Fund- 
balancing  and  technical  impractical! ty 
exceptions.  Regarding  Fund-balancing, 
section  104(c)(4)  of  CERCLA  requires  the 
lead  agency  to  balance  the  need  for 
protection  of  public  health  and  welfare 
and  the  environment  at  a  site  against 
the  need  to  use  Fund  monies  for 
responses  at  other  sites.  Therefore,  there 
may  be  circumstances  where  the  lead 
agency  will  determine  that  in  light  of 
other  demands  on  the  Fund,  it  is  not 
appropriate  to  expend  monies  necessary 
to  comply  with  apphcable  Federal 
requirements. 

A  number  of  commenters  have  argued 
that  the  Fund-balancing  exception  is  too 
broad  because  there  would  always  be  a 
need  for  action  at  other  sites.  One 
conunenter  stated  that  financial 
concerns  should  not  block  the 
achievement  of  applicable  or  relevant 
standards.  Nevertheless,  CERCLA 
section  104(c)(4)  specifically  provides 
for  the  consideration  of  Fund-balancing 
in  selecting  a  remedy.  EPA  disagrees 
that  the  exception  is  too  broad,  because 
based  on  EPA's  experience  to  date,  the 
exception  has  only  been  used  once. 
Accordingly,  it  is  anticipated  that  the 
exception  will  be  invoked  infrequently. 
If  it  is  invoked  the  lead  agency  will 
select  a  remedy  that  provides  significant 
protection  of  public  health  and  welfare 
and  the  environment,  and  that  most 
closely  approaches  the  level  of 
protection  assured  by  the  "applicable  or 
relevant  and  appropriate"  requirement, 
given  the  amount  of  Fund  monies 
available.  See  §  300.68(i)(6).  The  basis 
for  invoking  the  exception  (and  all  other 
exceptions)  will  be  fully  documented 


and  explained  in  the  appropriate 
decision  documents. 

Some  commenters  contended  that  the 
Fund-bblanQing  considerations  should 
be  extended  to  enforcement  actions,  in 
part  because  industry  is  the  indirect 
source  of  monies  for  Fund-financed 
cleanups.  Although  EPA  believes  that 
enforcement  actions  should  consider 
both  the  cost  and  effectiveness  of  a 
remedy,  the  Fund-balancing  exception 
by  its  terms  can  apply  only  to  the  - 
conservation  of  Fund  money.  The 
Interim  CERCLA  Settlement  Policy,  50 
FR  5043,  February  5, 1985,  discusses  the 
circumstances  in  which  EPA  will 
consider  using  Fund  monies  as  part  of  a 
settlement. 

The  second  exception  to  EPA's  policy 
on  compliance  with  other  laws  applies 
where  it  would  be  technically 
impractical  to  implement  the 
"applicable"  requirement.  Some 
commenters  asked  if  cost  would  be  a 
consideration  in  the  determination  of 
what  is  impractical. 

This  exception  is  intended  to  give 
EPA  flexibility  to  avoid  situations  where 
the  rigid  imposition  of  requirements 
under  other  laws  would  lead  to  absurd 
or  illogical  results.  The  primary 
consideration  in  determining  whether  a 
particular  alternative  is  practical  is 
whether  the  option  is  logical  and 
reliable  in  the  long  term.  Cost  may  play 
a  role  in  making  this  determination.  For 
instance,  in  the  example  described  in 
the  preamble  to  the  proposed  rule  (see 
50  FR  5866),  the  placement  of  a  cap  on  a 
steep  slope  was  cited  as  being 
technically  feasible  but  impractical 
because  of  long-term  problems  with 
maintaining  the  integrity  of  the  cap. 
While  long-term  maintenance  of  the  cap 
would  probably  be  feasible,  it  could 
only  be  accomplished  at  inordinate  cost, 
and  the  remedy  still  would  not  be 
reliable  over  the  long  run. 

EPA  emphasizes  that  the 
determination  of  technical  practicality  is 
not  based  on  a  rost/benefit  analysis.  To 
emphasize  that  the  determination  of 
impracticality  is  not  dominated  by  cost 
considerations,  EPA  is  modifying 
S  300.68(i)(5)(iii)  of  the  rule  to  state: 
Technical  Impracticality:  Where  no 
alternative  that  attains  or  exceeds  applicable 
or  relevant  and  appropriate  Federal  public 
health  or  environmental  requirements  is 
technically  practical  to  implement  at  the 
specific  site  in  question  from  an  engineering 
perspective,  the  lead  agency  shall  select  the 
alternative  that  is  reasonable  to  implement 
from  an  engineering  perspective  and  that 
most  closely  approaches  the  level  of 
protection  provided  by  applicable  or  relevant 
and  appropriate  Federal  public  health  and 
environmental  requirements. 


f 
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In  the  preamble  to  the  proposed  rule, 
EPA  had  described  the  three  remaining 
exceptions  as  follows: 

•  Interim  Measures:  If  thtf  selected 
remedy  is  not  the  final  remedy  for  the 
site,  it  might  be  impractical  or 
inappropriate  to  apply  other 
environmental  requirements.  For 
example,  it  might  be  appropriate  to  treat 
contaminated  drinking  water  at  the  tap 
as  an  interim  measure,  pending  final 
decisions  on  the  appropriate  extent  of 
cleanup  in  the  contaminated  aquifer 
itself. 

•  Unacceptable  Environmental 
Impacts:  In  some  cases,  it  might  be 
possible  to  meet  applicable  or  relevant 
and  appropriate  Federal  requirements, 
but  compliance  might  result  in 
significant  adverse  environmental 
impacts.  This  might  be  the  case,  for 
example,  when  dredging  contaminants 
from  the  bottom  of  a  body  of  water  to 
levels  required  by  environmental 
standards  would  result  in  more  harm  to 
the  ecosystem  than  an  alternative 
remedial  response. 

•  For  enforcement  actions  under 
section  106  of  CERCLA  only,  the 
decisionmaker  could  choose  not  to  meet 
an  otherwise  applicable  or  relevant 
standard  if  the  Fund  is  unavailable, 
there  is  a  strong  public  interest  in 
expedited  cleanup,  and  the  htigation 
probably  would  not  result  in  the  desired 
remedy.  For  example,  this  situation 
could  occur  where  the  defendant  lacks 
sufl'icient  resources  to  pay  for  a 
complete  remedy  or  where  liability  is  in 
question,  the  Fund  is  unavailable,  and 
the  public  interest  is  served  by 
expeditious  cleanup.  One  situation 
where  the  Fund  is  unavailable  is  where 
the  State  does  not  have  sufficient  funds 
to  make  the  necessary  State  cost-share 
match. 

No  major  comments  were  received  on 
these  three  exceptions. 

As  stated  in  the  preamble  to  the 
proposed  rule,  based  on  its  experience 
to  date,  EPA  believes  that  the 
exceptions  to  the  compliance  with  other 
laws  policy  will  occur  infrequently. 
When  an  exception  is  invoked,  the 
decisionmaker  will  still  select  a  remedy 
that  most  closely  approaches  the  level 
of  protection  provided  by  the  applicable 
or  relevant  and  appropriate  requirement, 
considering  the  circumstances  which 
prevented  meeting  the  requirement. 
Finally,  the  basis  for  not  meeting  the 
requirement  will  be  fully  documented. 

3.  Relatfonship  of  Compliance  Policy  to 
Statutory  Requirements  for  Cost- 
Effectiveness 

Many  commenters  charged  that  the 
compliance  policy  conflicts  with 


CERCLA  section  105(7),  which  requires 
that  cost-effective  remedies  be  appUed 
to  each  CERCLA  remedial  action  site. 

EPA  agrees  that  the  statute  requires 
selection  of  a  cost-effective  remedy  for 
each  Fund-financed  remedial  action,  but 
believes  that  determioing  the 
appropriate  extent  of  response  actions 
through  the  attainment  of  applicable  or 
relevant  and  appropriate  Federal 
requirements  is  fully  consistent  with  the 
requirement  to  select  a  cost-effective 
remedial  response.  CERCLA  section 
105(3)  directs  EPA  to  include  in  the  NCP, 
among  other  requirements,  the  methods 
and  criteria  for  determining  the 
appropriate  extent  of  removals, 
remedies,  and  other  measures 
authorized  by  CERCLA.  Section  105(7) 
also  directs  EPA  to  include  in  the  NCP 
the  means  of  assuring  that  remedial 
action  measures  are  cost-effective  over 
the  period  of  potential  exposure  to  the 
hazardous  substances  or  contaminated 
materials. 

The  commenters'  concerns  about 
possible  conflicts  with  cost-effective 
remediation  raise  the  issue  of  when  a 
cost-effectiveness  of  alternatives 
analysis  should  be  conducted.  Some 
commenters  argued  that  a  cost- 
effectiveness  of  alternatives  analysis 
should  be  part  of  the  process  that  the 
lead  agency  would  use  to  determine 
which  environmental  requirements  are 
applicable  or  relevant  and  appropriate. 
EPA  disagrees.  In  promulgating 
standards  under  other  environmental 
laws,  EPA  has  generally  imposed 
requirements  deemed  necessary  to 
protect  public  health  and  welfare  and 
the  environment.  Where  appUcable  or 
relevant  and  appropriate,  EPA  believes 
that  those  requirements  must  be  met  in 
order  to  achieve  an  effective  CERCLA 
remedy.  Only  after  the  lead  agency  . 
determines,  by  the  selection  of 
applicable  or  relevant  and  appropriate 
requirements,  that  adequate  protection 
of  public  health  and  welfare  and  the 
environment  will  be  achieved,  is  it 
appropriate  to  consider  cost- 
effectiveness. 

Thus,  the  lead  agency  must  develop 
one  or  more  alternatives  that  attain 
applicable  or  relevant  and  appropriate 
requirements.  As  necessary  or 
appropriate,  the  lead  agency  will  also 
examine  alternatives  that  exceed  those 
applicable  or  relevant  and  appropriate 
standards.  Although  alternatives  that  do 
not  meet  the  requirements  may  also  be 
examined,  they  are  only  developed  for 
possible  use  if  one  of  the  five 
enumerated  exceptions  applies;  such 
alternatives  have  no  bearing  on  the 
selection  of  a  cost-effective  remedy 
when  the  exceptions  are  not  operable. 
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The  Administrator  (or  others 
delegated  this  responsibility),  after 
considering  site-specific  factors — 
including  potential  for  further  exposure, 
reliabihty  of  technologies,  and  other 
administrative  concerns — ^will  then 
select  an  alternative  that,  in  his 
judgment,  is  die  most  cost-effective  of 
the  alternatives  presented. 

Several  commenters  recommended 
that  EPA  not  delete  the  "lowest  cost 
alternative"  clause  in  the  current  NCP. 
EPA  is  replacing  the  "lowest  cost" 
language  because  it  believes  that  cost 
should  be  taken  into  account  as  one  of 
several  factors  considered  in  the 
selection  of  remedies.  The  language  in 
the  current  NCP  could  lead  a 
decisionmaker  to  erroneously  select  the 
least  cost,  minimally  adequate  remedy, 
despite  the  existence  of  more  effective 
remedies  available  at  a  reasonable, 
incrementally  greater  cost. 

The  approach  embodied  in  today's 
rule  is  to  select  a  cost-effective 
alternative  from  a  range  of  remedies 
that  protects  the  pubhc  health  and 
welfare  and  the  environment.  First,  It  is 
clear  that  if  all  the  remedies  examined 
are  equally  feasible,  reliable,  and 
provide  the  same  level  of  ;>rotection,  the 
lead  agency  will  select  the  least 
expensive  remedy.  Second,  where  all 
factors  are  not  equal,  the  lead  agency 
must  evaluate  the  cost,  level  of 
protection,  and  reliability  of  each 
alternative.  In  evaluating  the  cost  of 
remedial  alternatives,  the  lead  agency 
must  consider  not  only  immediate 
capital  costs,  but  also  the  costs  of 
operating  and  maintaining  the  remedy 
for  the  period  required  to  protect  public 
health  and  welfare  and  the  environment. 
For  example,  the  lead  agency  might 
select  a  treatment  or  destruction 
technology  with  a  higher  capital  cost 
than  long-term  containment  because 
treatment  or  destruction  might  offer  a 
permanent  solution  to  the  problem.  The 
reliability  of  various  alternatives  tvill  be 
taken  into  account  in  the  present  worth 
comparison  of  alternatives  to  the 
maximum  extent  possible,  including  the 
cost  of  such  factors  as  the  long-term 
operation  and  maintenance  and  the 
integrity  of  physical  structures. 

Finally,  the  lead  agency  would  not 
always  select  the  most  protective 
option,  regardless  of  cost.  The  lead 
agency  would  instead  consider  costs, 
technology,  reliability,  administrative 
and  other  concerns,  and  their  effects  on 
public  health  and  welfare  and  the 
environment.  This  allows  selection  of  an 
alternative  that  is  the  most  appropriate 
for  the  specific  site  in  question. 

In  revising  the  NCP.  EPA  does  not 
intend  to  lessen  the  role  of  cost  or  cost- 
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eHectiveness  in  selecting  CERCLA 
remedies,  nor  does  EPA  believe  that  the 
promulgated  language  reduces  the 
importance  of  cost  in  the  remedial 
process.  In  fact  cost  is  the  Brat  factor 
enumerated  in  S  300.68(i)(2)  for  selecting 
the  appropriate  extent  of  remedy. 

Some  commenters  stated  that  EPA's 
requirement  of  compliance  with 
applicable  or  relevant  standards 
conflicts  with  cost-efl^ectiveness  because 
it  would  not  balance  risks  and  costs. 
However,  while  CERCLA  requires  a 
cost-effectiveness  of  alternatives 
analysis  that  takes  both  risks  ant/costs 
into  account,  EPA  believes  that  such  an 
analysis  should  weigh  risks  and  costs 
only  with  respect  to  remedies  that 
adequately  protect  public  health  and 
welfare  and  the  environment,  except 
where  the  costs  are  sufBciently  great 
that  the  Fund-balancing  exception  fs 
invoked.  Such  an  analysis  is  entirely 
different  from  the  risk/cost  balancing 
referred  to  by  the  conunenters.  The  lead 
agency  must  select  a  remedy  that 
adequately  protects  public  health  and 
welfare  and  the  environment  unless 
Fund  balancing  comes  into 
consideration.  Fund  balancing  will  be 
used  only  where  the  costs  of 
fanplementing  a  remedy  that  attains  or 
exceeds  applicable  or  relevant  and 
appropriate  requirements  will  be 
disproportionately  costly  and  Fund 
monies  could  be  used  more  productively 
at  another  site  where  a  response  is 
necessary.  Furthermore,  CERCLA's 
legislative  history  indicates  that 
Conp'essional  sponsors  of  CERCLA 
dismissed  the  notion  of  a  cost-benefit 
test  for  the  NCP.  (126  Cong.  Rec.  S16427 
(1980).) 

4.  Relationship  of  Compliance  Policy  to 
Specific  Requirements  of  Other  Statutes 

Ground  Water  Contamination.  EPA 
regulates  contaminated  ground  water 
under  two  statutes:  the  Safe  Drinking 
Water  Act  (SDWA),  42  U.S.C.  300f  et 
seq.;  and  the  Sohd  Waste  Disposal  Act, 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  EPA  requested  comments 
concerning  the  application  of  the  RCRA 
ground  water  protection  standards 
(GWPS)  to  CERCLA  actions.  Many 
commenters  opposed  such  a  provision 
on  the  basis  that  the  standards,  when 
treated  as  requirements,  are  too  rigid 
and  do  not  result  in  a  cost-effective 
remedy.  EPA  appreciates  the  regulated 
community's  concern,  but  believes  that 
the  concern  is  misplaced.  The  RCRA 
(and  SDWA)  requirements  may  be 
applied  flexibly  in  a  manner  that  is 
appropriate  for  response  actions  at 
CERCLA  sites.  EPA  believes  that  a 
discussion  of  EPA's  ground  water 


contamination  requirements  illustrates 
this  point. 

Under  the  SDWA,  EPA  requires  that 
any  pollutants  occurring  in  pubUc 
drinking  water  supplies  be  in 
concentrations  less  than  the  maximum 
contaminant  levels  (MCLs)  established 
by  regulations  in  40  CFR  Part  141. 
subpart  B.  EPA's  regulations  under  the 
SDWA  also  prohibit  certain  injections  of 
contaminants  into  aquifers,  but  these 
restrictions  specifically  are  not 
applicable  to  CERCLA  cleanups  where 
contaminated  ground  water  has  been 
treated  and  is  being  reiiijected  into  the 
same  formation  from  which  it  is  drawn. 
See  40  CFR  §§144.13(c).  144.14,  and 
144.23.  Similariy,  section  7010  of  RCRA 
prohibits  the  injection  of  hazardous 
waste  into  ground  water,  except  for 
reinjection  of  treated  ground  water  into 
the  aquifer  from  which  it  was 
withdrawn,  pursuant  to  a  response 
action  under  section  104  or  106  of 
CERCLA. 

EPA  anticipates  that  requirements 
promulgated  under  the  SDWA  will  be 
applicable  or  relevant  and  appropriate 
to  underground  sources  of  drinking 
water  and  potential  sources  of  drinking 
water.  (While  the  SDWA  does  not  apply 
to  private  water  supplies,  it  may. 
nevertheless,  be  relevant  to  determining 
levels  of  permissible  contamination  to 
be  established  for  such  supplies.) 

The  contaminant  levels  specified  in 
the  SDWA  refer  to  concentrations  to  be 
achieved  at  the  point  of  use.  By  contrast 
EPA's  RCRA  regulations  require 
attainment  of  concentration  limits  in  the 
ground  water.  40  CFR  §264.94.  Under  the 
RCRA  regulations,  the  concentration 
limit  may  be  set  at  the  SDWA  MCL.  or 
at  "bacl^und."  '  Alternatively,  an 
alternate  concentration  limit  (ACL)  may 
be  set  at  a  level  that  EPA  determines 
will  not  pose  a  substantial  present  or 
potential  hazard  to  human  health  and 
the  environment.  Under  the  RCRA 
regulations,  hazardous  waste  facilities 
must  monitor  at  the  waste  management 
area  boundary  (the  compliance  point)  to 
determine  whether  concentration  limits 
are  exceeded.  If  exceeded,  corrective 
action  must  be  taken  to  prevent 
hazardous  constituents  from  exceeding 
their  concentration  limits  between  the 
compliance  point  and  the  downgradient 
facility  property  boundary.  40  CFR 
5264.100.  The  1984  Hazardous  and  Solid 
Waste  Amendments  to  RCRA  further 
require  that  corrective  action  be 
undertaken  beyond  the  facility 
boundary  where  necessary  to  protect 


'  The  RCRA  regulations  did  not  adopt  all  the 
SDWA  MCU.  Where  no  MCL  exists,  the 
concentration  limit  will  be  set  at  background  or  at 
an  ACL. 


human  health  and  the  environment 
unless  the  owner  or  operator  of  the 
facility  demonstrates  that  he  is  unable 
to  obtain  permission  to  undertake  sbch 
action.  RCRA  section  3004(v). 

The  ACL  mechanism  gives  EPA 
flexibility  in  developing  a  CERCLA 
response.  For  instance,  where  the 
aquifer  is  of  concern  as  a  source  of 
drinking  water,  the  ACL  could  be  set  on 
the  basis  of  what  would  be  safe  to  drink. 
If  the  ACL  were  lower  than  the  existing 
concentration  of  contaminant(8)  in  the 
aquifer,  the  lead  agency  could  clean  up 
the  aquifer  to  that  ACL  Alternatively, 
an  ACL  could  be  set  on  the  basis  of 
exposure.  If  consumption  of  the  ground 
water  would  be  restricted  by  the  use  of 
institutional  controls,  or  if  the  aquifer 
were  clearly  unsuited  for  use  as  drinking 
water,  the  ACL  could  be  set  without 
regard  to  drinking  water  considerations, 
or  at  a  level  that  takes  account  of 
controls  at  the  point  of  use. 

The  above  discussion  illustrates  how 
RCRA  requirements  may  be  applied  in  a 
flexible  manner.  However,  even  where 
ground  water  will  not  be  used  for 
drinking  water,  and  no  other 
contamination  routes  exist  that  would 
threaten  human  health  or  the 
environment,  RCRA  would  still  require 
the  establishment  of  an  ACL  and  ground 
water  monitoring  for  all  Appendix  Vm 
constituents.  These  requirements  may 
not  be  appropriate  in  some  CERCLA 
situations,  and  thus  would  not  be 
applied  unless  "applicable"  (i.e.,  a  " 
RCRA  facility  was  causing  the  ground 
water  contamination).  EPA  is 
considering  the  advisability  of  revising 
its  RCRA  regulations  to  determine  the 
necessity  of  estabUshing  ACLs  where 
institutional  controls  are  imposed. 

The  RCRA  ground-water  protection 
standards  are  aimed  at  preventing 
contamination  of  ground  water  from 
discrete  hazardous  waste  facilities,  and 
remedying  any  contamination  that  does 
occur.  The  standards  are  not  designed  to 
address  the  situation,  encountered  at 
several  current  and  potential  CERCLA 
sites,  where  there  is  area-wide  ground 
water  contamination  of  either  imknown 
origin  or  resulting  fit)m  numerous 
intermingled  sources.  However,  where 
the  contamination  emanates,  in  whole  or 
in  part,  from  a  facility  subject  to  RCRA 
regulations,  EPA  will  apply  those 
regulations.  In  addition,  subpart  P 
requirements  may  be  relevant  and 
appropriate,  even  if  not  applicable,  in 
determining  the  appropriate  level  of 
cleanup.  EPA  notes  that  the  lead  agency 
may  determine  that  some,  but  not  all 
RCRA  requirements  (or  any  other 
Federal  requirements)  are  "relevant  and 
appropriate"  to  a  particular  situation.  In 
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a  situation  where  no  facility  is 
identifiable,  certain  requirements,  such 
as  rnqpitoring  at  the  hazardous  waste 
management  boundary,  would  not  be 
applied. 

If  the  RCRA  subpart  F  requirements 
are  not  applicable,  or  are  not  relevant 
and  appropriate  for  the  area-wide 
contamination  at  issue,  the  lead  agency 
may  decide  to  implement  a  remedy  on 
an  area-wide  basis,  using  a  risk 
management  approach,  without        , 
necessarily  setting  concentration  limits 
or  monitoring  requirements  with  respect 
to  individual  sources  of  contamination. 
Such  an  approach  is  outlined  in  EPA's 
"Guidance  on  Feasibility  Studies  under 
CERCLA,"  available  for  inspection  in 
the  docket  to  this  rulemakii{g.  In 
implementing  such  an  area-wide 
remedy,  the  lead  agency  will  adhere  to 
the  principle  of  the  RCRA  ground-water 
protection  standards:  concern  for 
contamination  by  all  RCRA  Appendix 
VIII  constitutents  for  as  long  as  they 
remain  hazardous. 

EPA  is  considering  whether 
modification  of  RCRA  regulations  is 
appropriate  to  take  into  account 
situations  involving  area-wide 
contamination. 

RCRA  Closure/Soil  Contamination 
Requirements.  Contaminated  soil  is  the 
other  major  area  of  concern  most 
frequently  encountered  at  CERCLA 
sites.  Some  commenters  on  the  proposed 
NCP  stated  that  there  is  insufficient 
flexibility  under  the  RCRA  closure 
regulations,  40  CFR  Part  264.  subpart  G, 
to  fashion  appropriate  CERCLA 
remedies.  EPA  beheves  that  a 
combination  of  the  relevant  and 
appropriate  RCRA  storage  and  disposal 
closure  regulations  provides  an 
approach  to  CERCLA  cleanup  actions 
that  is  both  flexible  and  consistent  with 
RCRA. 

The  RCRA  surface  impoundment 
closure  rules,  40  CFR  §  264.228  and 
accompanying  preamble,  provide  two 
closure  options.  The  first  option,  for 
storage  surface  impoundments,  requires 
that  all  waste  residues  and 
contaminated  liners  and  subsoils  be 
removed  or  decontaminated.  The  second 
option,  for  disposal  surface 
impoundments  (where  contaminated 
materials  remain  after  closure), 
resembles  the  requirements  for  closure 
as  a  landfill  whereby  a  final  cover  is 
placed  over  the  unit,  and  post-closure 
requirements  apply,  such  as 
maintenance  of  the  final  cover,  ground 
water  monitoring,  and  corrective  action 
if  the  ground-water  protection  standards 
are  violated.  The  significant  regulatory 
difference  between  storage  and  disposal 
impoundments  is  that  after  closure  the 
disposal  unit  must  be  maintained  and 


monitored,  corrective  action  taken  if 
needed,  and  a  notice  provided  in  thb 
deed  and  plat  that  the  site  was  used  for 
hazardous  waste,  whereas  for  storage 
units  there  are  no  maintenance, 
monitoring,  follow-up  corrective  action, 
or  notice  requirements.  That  is,  a 
storage  closure  is  one  where  enough 
removal  and  decontamination  has 
occurred  that  no  further  action  is  needed 
to  protect  human  health  or  the 
environment. 

An  approach  that  is  consistent  with 
the  RCRA  storage  closure  requirements 
and  provides  flexibility  to  CERCLA 
cleanup  actions  can  best  be 
demonstrated  through  an  example.  At 
the  Crystal  Chemical  Company  site  in 
Texas,  EPA  has  tentatively  determined 
that  off-site  soil  contaminated  with 
arsenic  may  be  cleaned  up  to  a  100  parts 
per  million  (ppm)  level,  pending 
verification  monitoring.  The  100  ppm 
level  has  been  determined  by  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  of  the  Center 
for  Disease  Control,  Department  of 
Health  and  Human  Services;  to  be  a  safe 
level  based  on  direct  ingestion  of  the 
contaminated  soil  by  a  child.  The 
verification  monitoring  means  that 
ground  water  will  be  monitored  to 
confirm  that  the  residuals  in  the  soil  will 
not  result  in  unsafe  levels  (i.e.,  will  not 
exceed  the  drinking  water  standard  for 
arsenic,  0.05  ppm]  in  ground  water. 

The  RCRA  storage  closure 
requirements  to  "remove  or 
decontaminate"  contaminated  soils  will 
be  relevant  or  appropriate  in  the  Crystal 
Chemical  case  as  well  as  many  other 
CERCLA  cleanup  actions.  Under  RCRA, 
cleanup  to  background  levels  certainly 
satisfies  this  requirement.  EPA  believes, 
however,  that  a  site-specific  limited  risk- 
assessment  approach  to  determine 
acceptable  levels  of  removal  makes 
sense.  Such  an  approach  would  take 
into  account  (a)  the  storage  versus 
disposal  dichotomy  discussed  above 
(i.e.,  no  further  need  for  action  after 
storage  closure  to  provide  protection  of 
human  health  and  the  environment);  and 
(b)  all  the  routes  of  exposure  addressed 
by  the  disposal  closure  and  post-closure 
care  requirements  (i.e.,  direct  contact, 
wind  dispersal,  surface  water,  ground 
water,  and  bioaccumulation).  Thus,  such 
an  approach  would  need  to  minimize  the 
uncertainties  associated  with 
contaminant  fate  and  transport,  and 
focus  primarily  on  the  waste 
characteristics  themselves,  in  a  manner 
comparable  to  the  RCRA  delisting 
process.  This  approach  could  base  the 
risk  of  exposure  on  water  quality 
standards  (surface  water)  or  health- 
based  limits,  such  as  acceptable  daily 


intakes  (ADIs).  or  public  health 
advisories  issued  by  the  ATSDR. 

EPA  notes  here  that  corrective  action 
requirements  under  section  3004  of 
RCRA  will  be  developed  in  the  near 
future.  At  such  time,  EPA  will,  for 
purposes  of  compliance  with  the  NCP, 
determine  whether  it  is  more 
appropriate  to  follow  the  corrective 
action  requirements  than  the  closure 
requirements  to  the  extent  those 
requirements  differ. 

5.  Compliance  With  State  Requirements 

Several  commenters  have  taken  issue 
with  EPA's  decision  that  State 
standards  are  only  "to  be  considered," 
and  that  State  permits  need  not  be 
obtained  for  response  actions  taken 
under  sections  104  and  106  of  CERCLA. 
Some  commenters  have  noted  that  State 
standards  may  exceed  Federal 
standards  because  of  local  needs.  The 
comments  emphasize  that  because  many 
State  standards  and  permits  are 
developed  under  Federal  auspices  and 
are  specifically  reviewed  and  approved 
by  EPA,  EPA  should  in  this  rulemaking 
presume  that  such  State  standards  are 
applicable  or  relevant  and  appropriate. 
One  commenter  argued  that  additional 
costs  of  complying  with  State  standards 
will  be  incurred  during  operation  and 
maintenance  financed  by  States,  so  that 
cost  considerations  do  not  justify 
noncompliance  with  State  standards. 

EPA  notes  first,  as  a  legal  matter,  that 
CERCLA  response  actions  are  not 
subject  to  State  requirements  for  the 
same  reason  that  CERCLA  resi>onses 
are  not  subject  to  Federal  requirements. 
In  enacting  CERCLA,  Congress  has 
preempted  those  requirements  with 
respect  to  sections  104  and  106  response 
actions. 

Moreover,  EPA  disagrees  with  some 
commenters'  characterization  of  the 
compliance  policy.  The  compliance 
policy  will  not  necessarily  cause 
noncompliance  with  State  standards. 
State  standards  are  to  be  considered  in 
developing  a  site-specific  remedy. 
"Consider"  should  not  be  interpreted  to 
mean  "disregard."  EPA  may  give 
standards  in  the  "to  be  considered" 
category  full  force  and  effect.  Moreover, 
especially  in  a  Fimd-financed  remedial 
action,  the  views  of  a  State  will  be 
accorded  great  weight.  If  the  lead 
agency  does  not  use  pertinent  State 
standards,  or  substantially  adjusts  them, 
it  must  document  the  basis  for  adjusting 
or  not  using  them. 

Nonetheless,  EPA  believes  the  lead 
agency  should  not  be  bound  by  stricter 
State  standards,  nor  should  the  Fund 
necessarily  bear  the  additional  cost  of 
attaining  stricter  State  standards.  It 
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would  be  unwise  to  oblige  CERCLA 
cleanups  to  conform  to  SO  different  and 
possibly  conflicting  sets  of  State 
standards:  further,  some  Stales  have  not 
based  standards  on  protection  of  health 
or  the  environment.  EPA  wants  the  lead 
agency  to  have  the  flexibility  to  examine 
the  basis  of  State  standards  before 
applying  them  to  CERCLA  cleanups.  The 
fact  that  EPA  may  have  apfwoved  some 
of  these  standards  is  irrelevant  because 
under  some  statutes,  such  as  RCRA, 
EPA  is  obliged  to  approve  State 
standards  that  are  more  stringent  than 
those  of  EPA.  This  approval  does  not 
signify  an  EPA  determination  that 
attaining  the  standards  is  necessary  to 
protect  public  health  and  welfare  and 
the  environment.* 

in  response  to  the  comment  that  most 
of  the  additional  costs  of  complying  with 
State  standards  will  always  be  incurred 
during  State-financed  operation  and 
maintenance  (O&M),  EPA  disagrees. 
Long-term  operation  and  maintenance 
costs  may  be  less  than  the  construction 
costs.  Furthermore,  operation  and 
maintenance  is  not  exclusively  financed 
by  States.  In  fact,  the  time  period  of 
Federal  funding  of  operation  and 
maintenance  has  recently  been 
increased;  EPA  will  fund  up  to  one  year. 
Finally.  State  standards  may  be  applied 
(assuming  they  fit  the  selected  remedy) 
where  the  State  is  willing  to  pay  the 
associated  incremental  cost 

One  commenter  suggested  that 
because  many  Federal  standards  have 
not  yet  been  promulgated,  the  NCP 
should  be  amended  to  say  that  "State 
standards  will  be  used  until  Federal 
standards  have  been  promulgated." 
Such  an  amendment  is  unnecessary 
because  of  new  S300.68(e)(2)(xii) 
(discussed  previously  in  this  preamble). 

It  requires  the  lead  agency,  during  the 
determination  of  whether  and  what  type 
of  remedial  and/ or  removal  actions 
should  be  considered,  to  assess: 
The  extent  to  which  Federal  environmental 
and  public  health  requirements  are 
applicable  or  relevant  and  appropriate  to  the 
specific  site,  and  the  extent  to  which  other 
Federal  criteria,  advisories,  and  guidance  and 
State  standards  are  to  be  considered  in 
developing  the  remedy. 

EPA  believes  that  this  modification,  in 
addition  to  the  language  of  the  policy  on 
"CERCLA  Compliance  with  Other 
Environmental  Statutes"  published  in 
the  Appendix  to  this  preamble,  makes  it 
clear  that  State  standards  will  indeed  be 
considered  in  developing  CERCLA 
remedies.  While  State  standards  will 


*  Stale  water  quality  standards  adopted  under  the 
Clean  Water  Act  are  an  exception.  Those  standards 
are  Federally  enforceable  and  will  be  applied  where 
applical>le  or  relevant  and  appropriate. 


generally  be  used,  EPA  believes  it  is  an 
entirely  different  matter  to  presume  that 
State  standards  are  applicable  or 
relevant  and  appropriate.  To  the  extent 
that  commenter*  are  asking  EPA  to 
grant  such  a  presumption  to  their 
standards.  EPA  respectfully  declines. 

EPA  emphasizes  that  it  is  not 
prohibiting  the  enactment  of  State 
standards  regarding  hazardona 
substances  releases.  EPA  is  merely 
saying  that  it  will  not  necessarily  spend 
Fund  monies  for  a  remedy  that  will 
attain  State  standards  when  they 
exceed  Federal  requirements. 

Commenters  had  several  suggestions 
with  regard  to  permits.  EPA  cannot 
exempt  privately  financed  cleanups  not 
taken  pursuant  to  CERCLA  section  106 
fi-om  permitting  requirements.  EPA  does 
not  believe  that  private  responses, 
unlike  sections  104  and  106  responses, 
are  exempt  from  compliance  with  State 
(or  other  Federal)  laws.  Moreover,  the 
policy  reasons  for  exempting  responses 
taken  under  sections  104  and  106  trom 
permitting  requirements  do  not  apply  to 
privately  financed  cleanups.  EPA  does 
not  believe  that  permits  are  necessary 
for  on-site  CERCLA  section  104  remedial 
actions  because  signed  cooperative 
agreements  or  Superfund  State  contracts 
for  remedial  action  afford  States  the 
opportunity  to  assure  that  their 
standards  are  met.  Other  responses 
under  section  104  must  comply  with  the 
NCP,  which  ensures  compliance  with 
the  substantive  requirements  of 
applicable  or  relevant  and  appropriate 
requirements.  In  CERCLA  section  106 
enforcement  actions,  permits  are  not 
required  for  on-site  actions  because 
actions  required  under  this  section  must 
also  be  consistent  with  the  NCP.  In  all 
these  cases,  permitting  requirements 
could  add  significant  and  unwarranted 
delay  to  the  response.  In  addition, 
permitting  requirements  must  not  be 
allowed  to  obstruct  removals  that  are 
necessary  to  protect  public  health  or 
welfare  or  the  environment.  By  contrast, 
if  private  parties  were  allowed  to 
conduct  cleanups  without  obtaining 
permits,  there  would  be  no  legally 
enforceable  vehicle  to  ensure 
compliance  with  substantive 
requirements  of  permits. 

With  regard  to  the  comment  that 
appropriate  State  agencies  should  give 
written  approval  as  a  condition  to  the 
waiving  of  permits  for  CERCLA  section 
106  actions,  EPA  believes  that 
clarification  is  in  order.  Permits  from 
States  or  their  political  subdivisions  are 
not  required  for  on-site  CERCLA  section 
106  actions.  EPA,  however,  is  not 
precluding  State  or  local  agencies  from 
pursuing  their  own  enforcement  actions 
if  they  are  substantively  unsatisfied 


with  EPA  section  106  actions.  In  such 
caaes.  States  may  condition  their 
enforcement  actions  as  they  choose. 

Some  commenters  ctmtended  that 
there  would  not  be  a  delay  of  response 
actions  as  a  result  of  State  permitting 
requirements  because  most  States  have 
waiver  provisions  or  emergency  permits 
to  allow  expeditious  responses.  It  is 
EPA's  experience  that  it  usually  takes  at 
least  18  months  to  obtain  a  RCRA 
permit.  While  it  is  true  that  remedial 
actions  require  many  months,  if  not 
years,  of  remedial  investigation, 
feasibility  studies,  and  remedial  design 
activities,  a  permit  application  cannot 
be  completed  until  all  the  necessary 
data  are  collected.  Therefore,  the  permit 
process  cannot  begin  until  roughly  two- 
thirds  of  the  RI/FS  process  is  completed, 
and  this  usually  occurs  around  9  to  12 
months  after  the  start  of  the  CERCLA 
planning  process.  EPA  concludes  that, 
using  these  figures,  obtaining  State 
permits  could  take  from  10  to  12  months 
longer,  and,  in  some  cases,  final 
selection  of  the  remedy  would  be 
required  prior  to  the  initiation  of  the 
permit  process.  Although  some 
permitting  programs  may  not  take  that 
long.  EPA  anticipates  that  most  sites 
will  involve  RCRA-type  activities  in 
addition  to  other  program  activities.  The 
fact  that  some  States  may  have 
emergency  provisions  to  speed  up  the 
permit  process  is  not  a  uniform  principle 
upon  which  to  base  national  regulation. 

One  commenter  said  that  CERCLA 
sites  require  the  extensive  scrutiny 
provided  in  the  permit  process  and  that 
without  permits,  there  is  no  assurance 
that  proper  treatment,  storage,  or 
disposal  would  be  achieved  In 
response,  EPA  notes  that  the  RI/FS 
process  is  comprehensive.  The  RI/FS 
provides  adequate  assurance  that  for 
remedial  actions,  proper  treatment, 
storage,  or  disposal  will  be  achieved. 
Moreover,  cooperative  agreements  and 
Superfund  State  contracts  for  remedial 
actions  provide  additional  assurances  in 
this  regard. 

In  response  to  the  commenters  who 
requested  clarification  concerning 
whether  State  and  local  requirements, 
such  as  building  ordinances  or  well- 
drilling  permits,  would  be  considered 
"public  health  or  environmental 
statutes."  EPA  wishes  to  clarify  that  the 
intent  of  the  section  was  to  exempt  EPA 
from  the  requirement  of  obtaining  all 
permits  for  on-site  actions.  This  was 
added  to  the  amendments  to  exempt 
EPA  from  the  procedural  and 
administrative  requirements  of  the 
permitting  process  but  not  fit)m 
substantive  compliance  with  the 
environmental  and  public  health 
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concenra  addmaed  by  peroHti.  Becaase 
it  may  be  difTicnH  to  (Ustiafawh 
environmental  and  public  health 
coiH%ms  from  the  oUter  procedwal  aad 
administrative  conoems  addressed  by 
permits,  §  3Q0X)a(«)(3}  is  being  changed 
to  state  that  no  permits.  Federal  or 
State,  will  be  required  in  carrying  out 
CERCLA  sections  104  and  106  on-site 
response  actions.  EPA  expects  that  non- 
environmental  and  constraction  permits 
(e.g.,  building  and  electrical  codes)  will 
in  virtually  aU  cases  be  secured  by 
Federal  or  State  Remedial  Design/ 
Remedial  Action  (RD/RA)  contractors, 
as  well  as  private  parties'  oontractors. 
However,  EPA  will  not  allow  Such 
permit  requirements  to  thwart  a 
response  action  necessary  for  the 
protection  of  public  health  and  welfare 
and  the  environment.  As  mentioned  in 
§  300.e8(a)(3),  remedial  actions  involving 
off-site  storage,  treatment,  or  disposal  of 
hazardous  materials  shall  involve  only 
facilities  operating  under  appropriate 
permits,  authorizations,  and  other  legal 
requirements.     . 

6.  Other  Specific  Concerns  with  Respect 
to  the  Compliance  Policy 

•  Health  Effects  Assessments  (HEAs) 
were  inadvertently  omitted  from  the  "to 
be  considered"  category. 

HEAs  may  be  utilized  in  establishing 
site-specific  engineering  design  goals  for 
remedial  actions  involving  hazardous 
substances  found  at  CERCLA  sites  for 
which  applicable  or  relevant  and 
appropriate  requirements  are 
insufficient.  It  is  intended  that  where 
Federal  requirements  that  are  applicable 
or  relevant  and  appropriate  are 
insufficient  to  determine  the  appropriate 
extent  of  remedy,  the  HEA  values 
should  be  given  primary  consideration. 
For  those  substances  for  which  HEA 
values  have  not  been  developed,  the  use 
of  other  toxicity  values  should  then  be 
considered.  (It  should  be  noted  that  tfie 
HEAs  address  public  health  effects  and 
do  not  necessarily  address 
environmental  protection  concerns.) 

•  One  commenter  stated  that  risk 
assessments  should  be  performed  at  all 
CERCLA  sites,  not  just  those  where  the 
selected  alternative  does  not  meet 
applicable  or  relevant  Federal 
standards. 

EPA  disagrees  with  this  comment. 
Neither  CERCLA  nor  sound  puMic 
policy  requires  the  lead  agency  to 
conduct  quantitative  risk  assessments  at 
all  CERCLA  sites.  The  amount  of  time, 
money,  and  other  resources  diat  such  a 
policy  would  demand  is  the  single 
largest  reason  against  requiring 
extensive  risk  assessments  at  all  sites. 
Such  a  policy  could  significantly  deplete 
the  Fand.  Furthermore,  at  a  minimum,  a 


qualitative  or  quantitative  riak 
assessment  is  conducted  at  every  site  as 
a  part  of  the  evaluation  of  the  "no  action 
alternative"  developed  durmg  the  RI/FS 
process,  nnally,  B*A  aotea  that  many 
environmental  requirenients  ne  based 
on  risk  assessments. 

•  One  commenter  attacked  EPA's 
compliance  wi^  other  laws  policy  on 
the  ground  that  some  applicable  and 
relevant  standards  were  dte  subfect  of 
cisrent  litigaHon,  and  tfierefbre  might 
change. 

Reqaircmcnta  pronolgated  by  EPA 
and  otiier  Federal  agendea  are  effective 
and  presumed  valid  vnless  or  airtil  tiiey 
are  stayed  or  overturned  by  judidal 
review.  Until  such  ^me,  those 
requirements  will  be  applied  under 
C&RCLA.  JQSt  as  they  are  applied  onder 
the  statutes  bom  w^ich  they  arose. 

•  One  oommenter  ol^eoled  tfiat  the 
rule  does  not  comport  with  the 
setttement  agreement  becavse  the 
compliance  policy  was  set  forth  only  in 
the  Appendix  to  the  propoaed  rule 
preamble  rather  than  in  the  pn^xwed 
rule. 

The  revised  NCP  plainly  ctates  that 
response  activities  must  comply  with 
applicable  or  relevant  and  appropriate 
Federal  laws.  State  and  local  laws  are  to 
be  considered  in  selectii^  a  remedy.  The 
rule  also  explicitly  states  that  a  site-by- 
site  analysis  of  what  requirements  are 
applicable  or  relevant  and  appropriate 
(or  to  be  used)  is  to  be  conducted.  As 
discussed  earlier,  this  is  further  clarified 
by  the  addition  of  new  §  300.68(eK2)(xii) 
and  by  the  addition  of  the  definitions  of 
"applicable  requirements"  and  "relevant 
and  appropriate  requirements"  to 
I  300.6.  In  EPA's  judgment,  the  rule 
clearly  addresses  the  issue  of  whether 
resp>onse  actions  must  comply  with 
other  Federal,  State,  and  local 
environmental  laws,  as  required  by 
paragraph  two  of  the  settlement 
agreement. 

•  One  commenter  expressed  concern 
that  the  NCP  does  not  adequately 
consider  food  chain  contamination  for 
determining  the  type  of  responses  to  be 
taken. 

EPA  does  intend  that  food  diain 
contamination  should  be  assessed  as 
one  possible  route  of  exposure  under 
§  300.68[cK2)(ii)  (today  redesignated  as 
§  300.88(e)(2Kii))  along  with  other  routes 
of  exposure  such  as  air,  surface  water, 
ground  water,  or  direct  contact.  EPA  has 
also  provided  for  the  consideration  of 
persistence,  mobility,  and  the 
bioaccumulation  oi  hazardous 
substaxices  in  biota  in  determining  how 
to  handle  substances  as  well  as 
determining  what  additional  measures 
may  be  necessary  to  prevent  present  or 
future  threats  to  the  pabhc.  EPA 


believes  diat  response  8ction(s)  can  be 
reasonably  based  upon  an  estimate  of 
food  chain  oontamioation  made  from  the 
careful  consideration  of  the  ability  of 
hazardous  substances  to  btoaccumoiata 
in  conjunction  wiA  consideration  of 
other  site-specific  factors  outlined  in 
S  300.68(c)(2)  (now  f  3OO«0(e)(2n. 
Therefore,  a  statistically  valid 
determination  of  the  extent  of 
bioaccumulation  of  hazardotis 
substances  in  the  ecosystems 
surrounding  aU  CERCLA  sites  would 
needlessly  require  vast  amoimts  of  tinM 
and  money. 

Nevertheless,  because  food  chain 
contamination  is  a  serious  problem.  EPA 
is  modifying  S§  300.68(cK2}{iii]  and  (xii) 
(now  SS  300.B8(e)(2]rni]  and  (xiv), 
respectively)  to  make  dear  that 
opportunities  for  hazardous  substances 
to  bioaocumulate  in  their  surrounding 
ecosystems  will  be  considered  along 
with  the  other  factors  outlined  in 
S  300.68(c)(2)  (now  i  300.68(e)(2)).  This 
additional  consideration  woidd  cause 
the  lead  agency  to  aaaeas  not  oaly  the 
ability  of  a  hazardous  substance  to 
bioaccumulate,  but  also  to  note  the 
existence  of  fkra  and  fauna  in  the 
surrouncJIhg  area  and  their  relation  to 
the  suiTounding  area  and  population  in 
terms  of  food  consumption.  EPA  is  also 
modifying  §  30a68(cK2)(xii)  (now 
§  30oi8(e){2)(xiv])  to  radude 
consideration  of  the  contribution  of  the 
contamination  to  any  food  chain 
piollution  problem.  This  aj^Moach,  while 
not  requiring  extensive  statistically 
valid  ecosystem  monitoring,  would,  at  a 
minimum,  cause  die  lead  agency  to 
examine  and  take  note  of  the 
opportunities  present  for  food  chain 
contamination  and  to  estimate  the 
extent  of  any  food  chain  poUatioB 
problem. 

The  same  commenter  suggested  that 
§  300.65(b)(2)  should  require  evaiuation 
of  food  chain  contamination, 
contaminated  sediments,  and  the  spread 
of  contamination  "into  ground  or  surface 
waters,  sensitive  «:o8ystera8,  or  the 
food  chain,  fnc!uding  edible  fish  and 
shellfish."  This  commenter  made  similar 
comments  with  respect  to  the  parallel 
provisions  for  remedial  actions 
(§  300.68(1)).  0>A  believes  that 
I  300.65(bK2)  and  \  300.88(j)  are 
sufficiently  broad  to  include 
consideration  of  food  chain 
contamination.  For  example, 
§  300.65(bH2Ki)  explicitly  requires 
consideration  of  actual  or  potential 
exposure  of  the  food  chain  to  hazardous 
substances  and  pollutants  or 
contaminants  in  determtinng  whether  a 
removal  action  is  needed;  \  3OO.60(fH3) 
provides  that,  as  a  general  rale,  actions 
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to  reduce  or  eliminate  the  potential  for 
hazardous  substances  or  pollutants  or 
contaminants  to  be  ingested  are 
appropriate. 

•  Another  commenter  stated  that  any 
determination  as  to  what,  if  any, 
cleanup  is  required  should  take  into 
account  naturally  occurring  effects  (e.g., 
biodegradation,  evaporation,  sunlight, 
soil  geochemistry,  oxidation,  rainfall). 
This  commenter  recommended  adding  a 
new  criterion  addressing  this  issue. 

EPA  believes  that  §  300.68(e)(2)(iii), 
formeriy  §  300.68(c)(2)(iii),  addresses 
natiu'ally  occurring  effects  by  requiring 
consideration  of  the  "environmental  fate 
(e.g.,  ability  to  bioaccumulate, 
persistence,  mobility,  etc.)." 
Nevertheless,  as  discussed  previously, 
the  rule  is  being  changed  to  read: 
"environmental  fate  and  transport  (e.g., 
ability  and  opportunities  to 
bioaccumulate,  persistence,  mobility, 
etc.)." 

•  A  few  conmienters  suggested  that 
there  are  too  few  Federal  statutory 
standards  to  provide  meaningful 
guidance  for  specifying  CERCLA 
cleanup  levels. 

EPA  believes  that  the  requirements 
listed  in  the  Appendix  to  this  preamble, 
particularly  the  RCRA  Subtitle  C 
requirements,  will  generally  provide  a 
strong  basis  for  selection  of  a  remedy. 
Of  course,  as  EPA  has  repeatedly 
emphasized,  each  CERCLA  site  must  be 
evaluated  on  its  own  merits  and  the 
remedy  tailored  to  the  characteristics  of 
the  site.  In  addition,  the  lead  agency  will 
not  limit  remedial  alternatives  to  the 
consideration  of  existing  Federal 
requirements.  Instead,  EPA  intends  to 
consider  Federal  criteria,  advisories, 
and  guidance  and  State  standards  in 
developing  remedies. 

•  Another  commenter  stated  that 
none  of  the  exception  provisions  of 
§  300.68(i)(5)  allows  for  downward 
adjustment  of  these  standards  to  take 
account  of  level  of  risk  or  exposure 
factors. 

EPA  believes  that  the  exception 
provisions  are  not  the  proper  place  to 
discuss  the  adjustment  of  cleanup 
standards  for  risk  levels  or  exposure 
factors.  EPA  intends  to  provide  for 
consideration  of  risk  levels  and 
exposure  factors  in  the  determination  of 
how  to  use  requirements  that  are 
identified  as  applicable  or  relevant  and 
appropriate.  Section  300.68(i)(4)  states 
that  applicable  or  relevant  and 
appropriate  requirements,  as  well  as 
other  Federal  criteria,  advisories,  and 
guidance  and  State  standards  "will  be 
considered  and  may  be  used  in 
developing  alternatives,  with 
adjustments  for  site-specific 
circumstances."  As  mentioned 


previously,  forthcoming  guidance  will 
address  levels  of  risk  or  exposure 
factors. 

•  Some  commenters  expressed  the 
belief  that  requiring  compliance  with 
standards  would  be  contrary  to 
statements  made  by  EPA  in  its  first 
revisions  to  the  NCP  on  March  12, 1982, 
and  is  not  warranted  by  subsequent 
EPA  experience. 

EPA  disagrees.  This  rulemaking  is,  in 
part,  in  response  to  experience  EPA  has 
acquired  since  the  NCP  was  first 
promulgated.  EPA  has  continually  found 
that  other  environmental  requirements 
provide  the  most  appropriate  level  of 
protection  at  CERCLA  sites.  Compliance 
with  applicable  or  relevant  and 
appropriate  requirements  has,  to  date, 
aided  in  design  of  remedies  that  provide 
adequate  protection  of  public  health  and 
welfare  and  the  environment.  For 
example,  EPA  has  used  the  MCLs 
established  under  the  SDWA  to  design 
and  set  performance  standards  for 
water  treatment  systems  when  drinking 
water  supplies  are  contaminated. 

•  Two  commenters  opposed  a 
revision  that  would  give  quality 
assurance/site  sampling  plans  a 
presumption  of  adequacy  if  they  contain 
certain  elements,  on  the  grounds  that  the 
revision  could  be  interpreted  improperly 
to  foreclose  judicial  review  of  sampling 
methods  and  results.  Another 
commenter  recommended  that  the 
review  of  quality  assurance/site 
sampling  plans  be  the  responsibility  of 
the  remedial  project  manager. 

EPA's  intention  in  revising  §  300.68(k) 
was  to  state  what  elements  would 
normally  be  sufficient  in  a  quality 
assurance/site  sampling  plan.  While 
EPA  does  not  intend  to  foreclose  judicial 
review  of  such  plans,  this  regulation  will 
establish  that  plans  containing  the 
elements  specified  in  §  300.68(k)  are 
generally  sufficient.  The  word 
"generally"  has  been  added  in 
§  300.68(k)  to  make  this  point  clear.  It 
will  be  up  to  the  challenger  of  a  plan  to 
show  why  these  elements  were  not 
sufficient  in  the  particular  case  at  issue. 

•  One  commenter  questioned  whether 
the  "compliance  status"  of  permitted  off- 
site  facilities  would  be  taken  into 
account  in  the  selection  of  off-site 
facilities  to  receive  wastes  from 
response  actions.  EPA's  May  6, 1985,  off- 
site  policy  memorandum,  "Procedures 
for  Planning  and  Implementing  Off-Site 
Response  Actions,"  addresses  the 
"compliance  status"  of  permitted  off-site 
facilities.  Under  that  policy,  no  CERCLA 
hazardous  substances  will  be  taken  off- 
site  to  a  RCRA  facility  if  the  EPA  Region 
determines  that  the  facility  has 
significant  RCRA  violations  or  other 
environmental  conditions  that  affect  the 


satisfactory  operation  of  the  facility, 
unless  certain  specific  conditions 
ensuring  correction  and  compliance  are 
met.  No  hazardous  substances  may  be 
taken  to  a  hazardous  waste 
management  unit  that  is  not  in 
compliance  with  RCRA  regulations. 

Therefore,  in  the  selection  of  an 
appropriate  off-site  facility,  a  judgment 
will  be  made  as  to  the  overall 
acceptability  of  the  facility  and  the  unit 
to  receive  the  substances.  In  making  this 
judgment,  the  Region  will  follow 
specific,  enumerated  steps  to  gather  and 
evaluate  information  about  the  facility 
and  unit.  In  this  manner,  compliance 
status  will  be  considered.  However,  EPA 
wishes  to  make  it  clear  that,  although 
the  various  types  of  RCRA  violations 
will  be  considered,  EPA  does  not  intend 
the  determination  of  whether  the  facility 
is  acceptable  to  be  based  solely  on 
whether  the  facility  is  a  class  I,  class  II, 
or  class  III  RCRA  violator.  For  more 
details,  commenters  may  read  the 
previously  referenced  off-site  policy. 

To  summarize  the  discussion  of 
CERCLA  compliance  with  the 
requirements  of  other  environmental 
laws,  EPA  remains  committed  to  the 
selection  of  remedies  that  attain  or 
exceed  applicable  or  relevant  and 
appropriate  Federal  environmental  and 
public  health  requirements.  This  policy 
does  not  hinder  site-by-site 
consideration  of  all  site  characteristics. 
Rather,  attainment  of  these 
requirements  provides  a  baseline  of 
protection.  To  the  extent  that  applicable 
or  relevant  and  appropriate  Federal 
public  health  and  environmental 
requirements  and  attendant  guidance 
provide  flexibility,  the  lead  agency  may 
tailor  remedies  to  the  specific  site 
characteristics.  Cost-effectiveness  of 
alternatives  determinations  should  not 
be  hindered  by  attainment  of  applicable 
or  relevant  and  appropriate  Federal 
public  health  and  environmental 
requirements  because  the  selected 
remedy  must  protect  public  health  and 
welfare  and  the  environment,  as  well  as 
achieve  cost-effectiveness.  Because 
Federal  environmental  and  public  health 
requirements,  like  CERCLA,  are  based 
on  protection  of  public  health  and 
welfare  and  the  environment,  selection 
of  any  remedy  must  both  protect  public 
health  and  welfare  and  the  environment 
and  be  cost-effective.  Satisfaction  of 
applicable  or  relevant  and  appropriate 
Federal  public  health  and  environmental 
requirements  will  be  inherent  in  the 
protection  of  public  health  and  welfare 
and  the  environment.  Only  very  limited 
circumstances  will  allow  deviation  from 
this  policy,  as  detailed  in  §  300.68(i)(5). 
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4  Section  300M8— Other  Revisions 

.  The  remainder  of  this  discussion  in 
s^ion  II  A.  addresses  issues  concerning 
§i  Joaea  no«  direcJly  related  to  CERCLA 
compliance  with  the  requirements  of 
other  environmental  laws.  The  following 
discussion  is  organized  in  the  same 
order  as  §  30068  itself,  beginning  with 

5  300.68(a). 

I  Section  300£8(a)—lntroductJon.  One 
cbmmenter  suggested  deleting  or 
amending  the  limitation  that  Fund- 
financed  rejnedial  actions  can  occur 
otily  at  NPL  sites  (§  300J>8(aKt)).  EPA 
did  not  propose  to  remove  the  restriction 
on  performing  Fund-financed  remedial    ' 
actions  at  sites  other  than  those  that 
hUve  been  placed  c»  the  NPL  and  is  not 
removing  that  restriction  in  the  final 
rule.  EPA  believes  that  the  NPL  is  an 
orderly  process  for  selecting  sites  that 
merit  priority  attention  for  possible 
F(ind-fiiianced  remedial  action.  EPA 
s^es  no  benefit  in  disturbing  the  existing 
pj-ocedures. 

!  A  number  of  persons  have  inquired 
about  the  applicability  of  §  30a68(a)  to 
reatedial  investigations  or  feasibility 
siudies  (RiypSs).  Some  of  these  persons 
have  suggested  that  it  is  improper  for 
EPA  to  cuntiuct  these  studies  before  a 
site  has  been  listed  on  the  NPL.  For  the 
rijasons  discussed  below,  EPA  disagrees 
wjith  this  view  and,  in  fact,  never 
intended  that  restricting  Fund-financed 
rt^medial  action  to  NPL  sites  would 
aj)ply  to  remedial  investigations  or 
feasibility  studies.  Confusicm  over  this 
isjsuo  may  have  arisen  because  a 
dt-scription  of  the  remedial  investigation 
process  is  included  in  the  section  of  the 
NCP  entitled  "remedial  action."  It  was 
placed  in  this  section  to  give  the  reader 
a  Icomplete  understanding  of  the 
investigation  and  action  process.  The 
language  of  $  300.68{aJ  has  been 
modified  to  clarify  that  RI/FSs  may  be 
performed  at  non-NPL  sites. 

IRI/FSs  are  conducted  pursuant  to 
EPA's  removal  authority  under 
CERCLA.  They  may  support  removal 
actions,  enforcement  actions,  or 
potential  Fund-financed  remedial 
actions.  Section  101(23)  of  CERCLA 
defines  "remove"  or  "removal"  to 
include  "such  actions  as  may  be 
necessary  to  monitor,  assess,  and 
eiuluate  the  release  or  threat  of  release. 
,  [  ."  The  definition  of  "removal"  also 
includes  "action  taken  under  section 
l(H(b)  of  this  Act.  .  .  ."  Section  104(b) 
authorizes  EPA  to  perform  a  wide 
variety  of  investigatory  work  and 
studies.  Rl/FSs  clearly  fall  within  those 
definitions. 

Generally,  EPA  does  not  perform  RI/ 
F$8  at  sites  until  they  have  been 
included  on  the  NPL.  Sometimes, 
however,  these  studies  are  performed  at 


sites  that  have  been  proposed  but  have 
not  been  promulgated  at  the  lime  the 
study  commences.  This  can  happen  for  a 
number  of  reasons.  First,  these  studies 
may  be  performed  in  preparation  for  a 
possible  removal  or  enforcement  action. 
Sites  need  not  be  on  the  NPL  to  qualify 
for  removal  or  enforcement  actions. 
Second,  these  studies  may  be  performed 
preparatory  to  a  remedial  action  if  EPA 
believes  either:  (a)  That  a  site  proposed 
for  the  NPL  is  likely  to  be  promulgated 
and  that  delay  in  commencing  the 
studies  may  create  unnecessary  risks  to 
public  health  ot  welfare  or  the 
environment;  or  (b|  that  a  proposed  site 
may  be  promulgated  on  the  NPL,  but 
tha<  delay  may  cause  a  particularly 
serious  risk  of  harm  to  public  health  or 
welfare  or  the  environment.  In  the  latter 
situations,  EPA,  in  performing  an  RI/FS. 
assumes  a  risk  that  the  proposed  site 
may  not  qualify  for  the  NPL  after  all 
comments  on  the  proposal  are 
evaluated.  EPA  judges,  however,  that 
this  risk  of  unnecessarily  expooding  a 
limited  amount  of  Fund  money  is 
sometimes  outweighed  by  the 
desirability  of  expediting  the  Fund- 
financed  remedial  action,  if  one  is  taken. 

The  NPL  listing  process  is  not 
undermined  when  an  RI/FS  is 
performed  before  the  site  is  listed.  "Hie 
criteria  for  listing  sites  are  generally 
objective.  Moreover.  EPA  responds  in 
detail  to  all  comments  on  proposed 
listings  before  sites  are  promulgated. 
Thus,  there  are  snflicient  safeguards  so 
that  potentially  responsible  parties  are 
not  prejudiced. 

Seciion  300.68[c)~Operable  Unit  As 
noted  above,  §§  300.68ic)  Scoping  of 
Response  Actions,  (d)  Operable  Unit, 
and  (e)  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  have  been 
renumbered  §§  300.68(e).  (c).  and  (d), 
respectively. 

Section  300.66(c)  in  this  rulemaking 
establishes  the  concept  of  conducting 
response  actions  in  "operable  units." 
One  commenter  suggested  replacmg  the 
terms  "source  of  (sicj  control"  and  "off- 
site"  remedial  action  with  the  concept  of 
operable  unit.  Recognizing  that  operable 
units  may  include  source  control  and 
off-site  actions,  EPA  believes  these 
terms  are  useful  and  therefore  are 
retained.  EPA  would  like  to  clarify  that 
an  operable  unit  may  consist  of  any  set 
of  actions  perfonned  over  time  (e.g., 
consecutive  operable  units  may  include 
a  surface  remedy  followed  by  a  ground 
water  contamination  remedy)  or  any 
actions  that  are  concurrent  but  located 
in  different  parts  of  a  site  (e.g..  two 
operable  units  may  be  perfonned  to 
address  different  portions  of  a  large, 
complex  surface  remedy). 


Section  300.S8fdh-fiemedial 
Investigation/FeasibHity  Study.  One 
commenter  objected  to  the  deletion  of 
§§  300.68(eK2)(iii)  and  (eH3Kv)  of  the 
current  regulations,  which  require 
assessment  of  the  "experiences  and 
approaches  used  in  similar  situations  by 
State  and  Federal  agencies  and  private 
parties."  Those  paragraphs  were  deleted 
because  of  the  difficulty  in  implementing 
a  comparative  assessment  of 
appixMiches  used  hy  different  parties. 
Continued  compilation  of  data  on 
"similar  situations**  would  be 
unreasonably  time-consuming  and 
costly  and  could  delay  response  at  a 
site.  EPA's  experience  in  implementing 
those  paragraphs  demonstrates  the 
difficulty  of  achieving  consistency  in 
such  comparative  assessments; 
however,  the  experience  of  and 
approaches  used  by  others  will  be 
considered  when  feasible.  EPA  has 
published  several  guidance  documents 
comparing  the  experiences  and 
apfH-oaches  used  in  hazardous 
substances  responses  (e.g..  **Modeling 
Remedial  Actions  at  Uncontrolled 
Hazardous  Waste  Sites"  (April  1985|; 
"Handbook  for  Evaluating  Remedial 
Action  Technology  Plans"  (August 
1983)). 

Section  300.68(e) — Scoping  of 
Response  Actions  during  the  Remedial 
Investigation.  Several  connnenters 
requested  clarification  of  the  process  of 
coordination  and  consultation  between 
EPA  and  natural  resource  trustees  and 
among  EPA,  States,  third  parties,  and 
other  Federal  agencies  involved  in  the 
scoping  of  response  actions.  TTie 
commenters  requested  that  the  roles  and 
responsibihties  of  EPA  and  the  States  be 
clarified  throughout  the  NCP.  In 
response  to  these  comments,  EPA  is 
adding  a  new  §  300.74fb).  (See  §  30074 
discussion.)  This  new  paragraph 
summarizes  the  appropriate  actions  that 
may  be  taken  with  respect  to  natural 
resource  damages. 

In  addition,  to  coordinate  response 
actions  pursuant  to  the  NCP  with  EPA's 
Ground- Water  Protection  Strategy,  one 
factor  has  been  added  to  the  original  15 
factors  listed  in  §  300.68(e]  of  the 
February  12. 1985,  proposed  role.  This 
new  factor  has  been  inserted  as 
§  300.68(e)(2)(v)  and  leads  as  follows: 
"(v)  Current  and  potential  ground  water 
use  (e.g.,  the  appropriate  ground  water 
classes  under  the  system  established  in 
the  EPA  Ground-Water  Protection 
Strategy)." 

Section  300.68(ff—Oeveiopment  of 
Alternatives.  This  paragraph  requires 
the  development  of  several  types  of 
remedial  alternatives.  One  commenter 
stated  that  the  proposed  requirement  to 
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develop  at  least  one  alternative  for  off- 
site  treatment  or  storage  appears  to  be 
unjustified  and  contrary  to  the 
preference  for  on-site  solutions  and  the 
intent  of  CERCLA  section  101(24).  which 
defines  remedial  action. 

Section  300.68{f)(l)(i)  requires  the 
development  of  off-site  treatment  or 
disposal  alternatives,  as  appropriate.  In 
order  to  make  a  comparison  of 
alternatives  from  a  cost-effectiveness 
perspective,  where  off-site  alternatives 
are  considered,  it  is  necessary  to 
compare  them  to  an  oA-site  alternative. 
In  some  cases,  off-site  disposal  or 
treatment  may  not  be  feasible;  and  this 
alternative  may  be  eliminated  during  the 
screening  of  alternatives  stage.  The 
feasibility  study  should  appropriately 
document  this  screening. 

EPA  believes  that  the  requirement  to 
develop  off-site  alternatives  is  justified 
in  order  to  evaluate  the  cost- 
effectiveness  of  all  alternatives, 
including  on-site  treatment  or  disposal 
methods.  Moreover,  the  requirement  is 
consistent  with  CERCLA  section 
101(24){A).  which  explicitly  permits  off- 
site  treatment  or  disposal  if  such 
methods  are  more  cost-effective  than 
other  remedial  actions.  EPA  has 
modified  both  the  CERCLA  compliance 
with  other  laws  policy  and  §  300.68{f](l) 
of  the  NCP  to  make  it  clear  that 
alternatives  do  not  have  to  be  developed 
in  each  listed  category  where  it  is  either 
impossible  or  inappropriate  to  do  so.  For 
example,  if  a  responsible  party  has 
entered  into  an  agreement  widi  EPA  to 
construct  an  on-site  remedy  that  will 
attain  (or  exceed  if  appropriate]  all 
applicable  or  revelant  and  appropriate 
requirenients,  it  would  not  be  necessary 
or  appropriate  to  develop  off-site  or  non- 
complying  alternatives  for 
consideration.  EPA  does  want  to 
emphasize,  however,  that  its  intent  in 
listing  the  various  categories  is  to 
strongly  encourage  persons  conductuing 
the  RI/FS  to  develop  and  present  for  the 
decisionmaker's  consideration  a  range 
of  approaches  for  addressing  site 
problems.  EPA  wishes  to  encourage  the 
development  and  consideration  of 
innovative  approaches  to  remedying  site 
problems.  The  only  instance  in  which  at 
least  one  alternative  does  not  need  to  be 
developed  within  the  enumerated 
categories  is  when  it  is  impossible  to 
design  an  alternative  that  meets  the 
categorical  descriptions,  or  when  such 
alternatives  are  inappropriate,  given  the 
circumstances  that  characterize  the  site. 

In  addition,  EPA  has  deleted  the 
words  "which  most"  from 
§§  300.68(f)(l)(iv)  and  (2)  to  further 
clarify  that  during  the  development  of 
alternatives  stage  in  the  RI/FS,  it  would 


be  difficult  to  determine  that  a  particular 
remedy  "most  closely"  approached 
attainment  of  applicable  or  relevant  and 
appropriate  requirements.  At  this  stage 
of  the  RI/FS,  the  lead  agency  will  not 
have  finally  determined  the  universe  of 
requirements  that  are  applicable  or 
relevant  and  appropriate  for  the  specific 
site.  Before  the  lead  agency  fully 
analyzes  the  range  of  alternatives 
developed  for  a  particular  site,  the 
specific  remedy  that  might  "most  closely 
approach"  this  attainment  would  not  be 
known.  EPA  has  also  revised 
§  300.68(i)(5)  to  detail  the  circumstances 
under  which  the  lead  agency  may  select 
an  alternative  that  does  not  attain 
applicable  or  relevant  and  appropriate 
requirements.  The  lead  agency  must 
then  select  a  remedy  that  most  closely 
approaches  the  attainment  of  such 
applicable  or  relevant  and  appropriate 
requirements  taking  into  account  those 
specific  circumstances  as  specified  in 
§  300.68(i)(5). 

A  second  commenter  requested  that 
§§  300.68(f)(l)(iHiv)  each  be  reworded 
to  refer  to  "alternative"  in  the  singular, 
rather  than  to  the  plural  "alternatives," 
in  order  to  limit  the  number  of 
alternatives  that  must  be  developed. 
EPA  declines  this  request.  The  proposed 
wording  does  not  prohibit  response 
officials  from  developing  a  single 
alternative  within  each  paragraph;  the 
proposed  wording  allows  response 
officials  the  flexibility  to  develop  one  or 
more  alternatives  in  each  paragraph  as 
appropriate. 

Section  300.68(g)— Initial  Screening  of 
Alternatives.  One  commenter  observed 
that  the  present  NCP  requires  rejection 
at  the  initial  screening  stage  of  remedial 
alternatives  having  "significant  adverse 
effects"  (§  300.68(h)(2)).  This  commenter 
believed  that  the  proposed  deletion  of 
this  provision  would  apparently  prevent 
early  rejection  of  alternatives  that  have 
"significant  adverse  effects"  unless  they 
also  have  "very  limited  environmental 
benefits"  (see  proposed  §  300.68(g)(3)). 
The  commenter  believed  that  such  a 
result  would  require  elaborate  and 
wasteful  development  of  remedial 
approaches  whose  use  cannot  be 
reconciled  with  Congressional  intent  or 
with  sound  public  policy.  EPA  does  not 
share  the  commenter's  belief.  The 
proposed  changes  provide  response 
officials  with  the  flexibility  to  consider 
remedial  alternatives  that,  although 
containing  the  potential  for  adverse 
effects,  may  be  superior  to  other 
available  alternatives.  EPA  remains 
committed  to  avoiding  significant 
adverse  effects  and  intends  that  the  lead 
agency  reject  alternatives  resulting  in 
such  effects  at  an  e^rly  stage,  unless 


countervailing  considerations  are 
present.  This  commitment  ensures  that 
inappropriate  development  of  elaborate 
and  wasteful  remedial  approaches  will 
not  occur.  EPA  considers  the  benefits  of 
a  flexible  approach  in  this  case  to 
outweight  any  potential  cost  of 
developing  alternatives  that  may  be 
rejected. 

Section  300.68(h)— Detailed  Analysis 
of  Alternatives.  The  changes  proposed 
in  this  paragraph  include  the 
consideration  of  "recycle/reuse,  waste 
minimization  or  destruction,  or  other 
advanced  or  innovative  technologies"  as 
appropriate  (§  300.68(h)(2)(v)). 

Several  commenters  opposed 
mandatory  consideration  of  recycle/ 
reuse  and  other  innovative  technologies 
on  the  grounds  that  this  requirement 
could  lead  to  excessive  and 
unproductive  paperwork  and  possibly 
delay  prompt  remedial  actions.  One 
commenter  listed  several  criteria 
concerning  the  nature  of  the  waste 
materials  (e.g.,  their  ability  to  be 
recycled)  as  important  factors  in 
determining  whether  a  detailed  analysis 
of  recycle/reuse  technologies  is 
appropriate.  EPA  does  not  believe  that 
specific  criteria  should  be  estabhshed  to 
determine  whether  recycle/reuse  should 
be  considered.  The  appropriateness  of 
innovative  technologies  will  be 
determined  on  a  site-by-site  basis.  If 
recycling/reuse  or  other  innovative 
technologies  are  obviously 
inappropriate,  an  analysis  would  not  be 
extensive  and  would  not  result  in 
delays.  Requiring  consideration  of  these 
technologies  ensures  that  the  most  cost- 
effective  solution  will  not  be 
overlooked. 

A  commenter  recommended  the 
following  policy  changes  as  necessary  to 
remove  economic  disincentives  for  the 
use  of  advanced,  innovative,  or 
alternative  technologies:  (1)  protection 
of  potentially  responsible  parties  (PRPs) 
from  potential  long-term  liability  after 
implementation  of  an  irmovative 
remedial  approach;  (2)  deletion  of  the 
phrase  "sharing  of  technology  by 
industry  and  other  experts"  in 
§  300.61(c)(7);  and  (3)  changing  the 
language  of  §  300.65(g)  and  §  300.68(a)(3) 
to  exempt  "PRPs  using  innovative  or 
alternative  cleanup  approaches"  from 
requirements  for  permits  and  use  of  only 
off-site  facilities  that  are  permitted  or 
authorized. 

Although  not  addressed  in  the 
proposed  NCP,  EPA  does  address  the 
relationship  between  innovative 
response  technologies  and  responsible 
party  liability  in  its  settlement  policy  (50 
FR  5034,  February  5, 1985).  The  policy 
provides  for  more  expansive  releases 
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from  liability  after  implementation  of 
more  innovative  remedial  approaches. 
EPA  views  the  "sharing  of  technology 
by  industry  and  other  experts"  as 
consistent  with  innovation  and 
disagrees  with  the  commenter  that  the 
phrase  should  be  deleted.  With  respect 
to  the  commenter's  last  suggestion  for 
change,  EPA  reiterates  its  commitment 
to  encouraging  innovative  cleanup 
approaches.  However,  special  permit 
exceptions  are  of  doubthil  legality,  and 
in  any  event,  are  not  necessary  for  on- 
site  remedial  actions  conducted 
pursuant  to  section  106  of  CERCLA. 

EPA  agrees  with  the  same 
commenter's  assertion  that  permanent 
solutions  (e.g.,  "destruction, 
neutralization,  or  immobilization  of 
wastes")  should  be  preferred  over  other 
alternatives,  "only  to  the  extent  that 
they  are  more  cost-effective  than  other 
alternatives  over  the  anticipated  life  of 
the  response."  However,  the  use  of 
permanent  solutions  (in  some  cases, 
those  that  exceed  applicable  or  relevant 
and  appropriate  requirements)  may  be 
the  most  cost-elective  response  and 
should  be  encouraged.  Furthermore,  the 
language  of  §  300.68(g)(1)  ensures  that 
excessively  costly  alternatives  that  do 
not  provide  substantially  greater  public 
health  or  environmental  protection  will 
be  eliminated  during  initial  screening. 

One  commenter  expressed  concern 
that  each  on-site  treatment  alternative 
be  tested  on-site  because  site  materials 
may  vary  significantly  from  simulated 
materials  used  in  off-site  testing.  EPA 
supports  the  practice  of  on-site  testing 
where  appropriate  and  practicable. 

Another  commenter  suggested  that  the 
phrase  "waste  minimization  or 
destruction"  be  changed  to  read  "waste 
minimization,  waste  biodegradation  or 
destruction."  EPA  agrees  that  the  phrase 
"waste  biodegradation"  should  be 
added  to  the  list  of  potential  alternative 
technologies  for  purposes  of  clarity  and 
is  amending  §  300.68(h)(2)(v) 
accordingly. 

Finally,  one  commenter  argued  that 
the  NCP,  through  §  300.68(h)(2), 
performs  a  technology-forcing  function 
inconsistent  with  the  intent  of  CERCLA. 
EPA  maintains,  however,  that  because 
costs  are  required  to  be  considered  an 
important  criterion  for  selecting  a 
remedy  from  among  available 
alternatives  (§  300.68(g)(1)).  the  NCP 
does  not  have  a  technology-forcing 
effect.  Instead,  the  provisions  ensure 
that  when  existing  technologies  are 
available,  they  will  be  identified  and 
used  if  appropriate. 

Section  300.68(1) — Response  Actions 
Pursuant  to  Section  106  of  CERCLA/ 
Consistency  with  NCP.  A  new 
paragraph,  (1),  has  been  added  to 


S  300.68  to  clarify  the  requirements  for  a 
response  action  pursuant  to  section  106 
or  section  111(a)(2)  of  CERCLA  (the 
latter  requiring  preauthorization 
pursuant  to  §  300.25)  and  to  determine 
consistency  with  the  NCP  for  purposes 
of  cost  recovery  under  section  107  of 
CERCLA.  This  amendment  is  discussed 
in  section  III.F  of  this  preamble,  which 
addresses  S  300.71. 

C.  Section  300.65  Removals 

This  final  rulemaking  eliminates  the 
distinction  between  inmiediate  and 
planned  removals  and  establishes  a 
single  standard  for  authorizing  all 
removals  (except  those  taken  pursuant 
to  CERCLA  section  104(b)),  eliminates 
the  State  cost-sharing  requirement  for 
all  removals  (except  those  at  sites 
owned  by  a  State  or  political 
subdivision  at  the  time  of  disposal),  and 
makes  other  changes  related  to  removal 
actions. 

Five  commenters  stated  that  the 
elimination  of  the  State  cost-sharing 
requirement  and  possibly  resulting 
reduced  State  participation  in  removals 
would  make  it  more  difficult  to  ensure 
that  high  priority  sites  are  addressed 
first  and  that  the  number  and  cost  of 
removals  do  not  become  excessive.  EPA 
believes  that  eliminating  State  cost 
sharing  for  removals  will  not  reduce 
State  participation  in  removals  or 
adversely  influence  the  selection  of 
removals.  Since  1982,  EPA  policy  has 
been  to  require  a  cost  share  only  at 
planned  removals  or  for  immediate 
removals  at  publicly  owned  facilities  if  a 
remedial  action  is  subsequently  funded 
at  the  site.  Planned  removals  have 
constituted  a  very  small  percentage  of 
the  total  removal  actions  over  the  life  of 
the  program,  with  even  fewer  removals 
at  publicly  owned  sites  awaiting 
remedial  action.  Thus,  the  only 
significant  impact  will  result  from  the 
relatively  few  initial  remedial  measures 
(IRMs)  for  which  the  State  will  not  share 
the  cost  when  they  are  undertaken  as 
removals.  EPA  has  estimated  the 
economic  impact  of  this  change  in  the 
economic  impacts  analysis  (see  section 
V  of  this  preamble).  States  will  continue 
to  participate  in  the  removal  process 
because  of  its  importance  to  affected 
State  residents.  Furthermore,  the 
§  300.65(c)  list  of  removal  activities  that 
are  generally  appropriate  indicates  the 
general  scope  of  removal  actions  and 
CERCLA  section  104(c)(1)  limits  the 
length  and  cost  of  removals  (codified  in 
§  300.65(b)(3)).  These  provisions  will 
ensure  that  the  scope  of  removal  actions 
is  appropriate.  EPA  does  not  intend  to 
increase  greatly  the  percentage  of  Fund 
monies  devoted  to  removal  actions;  EPA 
remains  committed  to  the  current 


allocation  of  Fund  monies  to  the 
remedial  program.  The  changes  to 
S  300.65  are  not  anticipated  to  have  any 
major  effects  on  the  current  level  of 
remedial  actions. 

One  commenter  supported  the 
consolidation  of  the  removal  category, 
in  part  because  he  believed  that  under 
the  definition  of  "lead  agency"  and  the 
terms  of  CERCLA  section  104(d)(1)  a 
State  can  undertake  a  removal  action 
upon  its  own  initiative  and  file  a  claim 
for  reimbursement  against  the  Fund, 
This  commenter  apparently 
misinterprets  CERCLA  and  the  NCP.  A 
State  or  political  subdivision  can  obtain 
fimding  for  response  actions  only  under 
the  terms  of  a  Superfund  State  contract 
or  cooperative  agreement  with  EPA.  In 
light  of  the  expanded  activities  to  be 
performed  as  removal  actions  under 
revised  S  300.6S(b),  EPA  will  consider 
entering  into  cooperative  agreements 
with  States  and  political  subdivisions  to 
undertake  removal  actions.  EPA  does 
note,  however,  that  neither  a  State  nor  a 
political  subdivision  may  obtain 
reimbursement  under  §  300.25(d)  for 
such  response  costs  because  CERCLA 
section  111(a)(2)  authorizes 
reimbursement  of  response  costs 
incurred  by  "any  other  person,"  which 
means  any  person  other  than  a  Federal 
or  State  government  agency. 

Two  commenters  urged  EPA  to  clarify 
§  300.65(a)(2),  which  states  that  where 
responsible  parties  are  known,  an  effort 
must  be  made  "to  have  them  perform  the 
necessary  removal  action!'  and  where 
responsible  parties  are  unknown,  an 
effort  should  be  made  to  locate  them 
and  "have  them  perform  the  necessary 
removal  action."  One  commenter 
recommended  that  EPA  expand  the 
paragraph  to  state  that  the  efforts  to 
identify  responsible  parties  should  not 
delay  actions  necessary  "to  protect  the 
public  health  or  prevent  irreparable 
damage  to  the  environment."  EPA  does 
not  intend  that  the  search  for 
responsible  parties  delay  removal 
actions  to  the  detriment  of  public  health, 
welfare,  or  the  environment.  Because 
the  determination  of  how  long  to  search 
for  responsible  parties  will  depend  on 
an  array  of  site-specific  factors,  EPA 
believes  that  the  proposed  language, 
which  requires  efforts  to  identify 
responsible  parties  "to  the  extent 
practicable  considering  the  exigencies  of 
the  circumstances,"  is  appropriate. 

Another  commenter  suggested 
amending  the  paragraph  to  require 
responsible  parties,  where  available,  to 
act  expeditiously  and,  if  they  do  not,  to 
provide  for  immediate  EPA  and/or  State 
action.  EPA  proposed  §  300.65(a)(2)  to 
encourage  responsible  parties  to 
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undertake  removal  actions.  In  certain 
situations,  however,  formally  requiting 
responsible  parties  to  conduct  the 
removal  may  be  counterproductive.  For 
example,  when  there  is  a  large  number 
of  responsible  parties,  the  process  of 
requiring  removal  actions  may  divert 
scarce  Fund  resources  needed  to  direct 
a  timely  removal  action  and  may  require 
more  time  than  is  appropriate  to  take 
necessary  action.  In  addition,  existing 
enforcement  policy  and  guidance 
establish  procedures  for  response 
personnel  to  compel  expeditious 
responsible  party  response.  Therefore, 
EPA  has  declined  to  adopt  the 
suggestion. 

Two  commenters  stated  that  the 
proposed  consolidation  of  the  removal 
category  was  inconsistent  with 
CERCLA.  They  claimed  that  CERCLA 
requires  an  "inmiinent  and  substantial 
threat"  before  a  removal  action  is 
justified,  yet  the  pn^iosed  NCP 
§300.65(b)(l)  authorizes  a  removal  when 
there  is  "a  threat  to  public  health, 
welfare  or  the  environment"  Another 
commenter  suggested  that  EPA  revise 
the  paragraph  to  further  restrict  the 
situations  in  which  removal  actions  can 
be  performed. 

CERCLA  section  104(aJ(l)  authorizes 
Fund-financed  response  actions 
whenever  any  hazardous  substance  is 
released  or  there  is  a  substantial  threat 
of  such  a  release,  or  whenever  there  is  a 
release  or  substantial  threat  of  release 
into  the  environment  of  any  pollutant  or 
contaminant  which  may  present  an 
imminent  and  substantial  danger  to  the 
public  health  or  welfare.  This  standard 
is  reflected  in  NCP  S  300.61(a).  The 
imminent  and  substantial  danger 
limitation  applies  only  to  "pollutants 
and  contaminants"  and  not  to  hazardous 
substances.  Moreover,  the  Umitation 
does  not  define  the  scope  of  removal 
actions.  Section  101(23)  of  CERCLA 
defines  removal  actions  as  whatever 
actions  are  necessary  to  prevent, 
minimize,  or  mitigate  public  health  or 
environmental  impacts  from  any  release 
or  threat  of  release.  It  is  not  the  intent  of 
§  300.65(b)(1)  of  the  NCP  to  modify 
standards  set  forth  in  CERCLA  section 
104(a)(l},  but  merely  to  allow  EPA, 
whenever  a  threat  to  public  health  or 
welfare  or  the  environment  has  been 
identified,  to  determine  whether  the 
threshold  for  a  removal  action  is  met  by 
examining  the  factors  listed  in 
§  300.65(b)(2).  Thus,  the  proposed 
language  of  the  paragraph  is  appropriate 
and  consistent  with  CERCLA. 

Four  commeaters  were  concerned  that 
removal  actions  may  be  used 
increasingly  as  long-term  or  permanent 
remedies  "before  investigation  is 


possible  and  analysis  can  be  conducted 
to  assure  cost-effectiveness."  One 
commenter  specifically  suggested 
redefining  removal  actions  to  mean  all 
those  actions  required  to  stabilize  a  site, 
in  order  to  make  the  two  terms,  removal 
and  remedial,  mutually  exclusive. 

EPA  disagrees  with  these  comments. 
It  is  EPA's  intent  to  conduct  engineering 
evaluations  and/or  cost  analyses,  as 
appropriate,  as  part  of  removal  actions, 
especially  in  those  cases  where 
adequate  time  is  available.  Although  the 
inclusion  of  IRMs  in  the  removal 
category  may  result  in  a  modest 
increase  in  the  number  and  types  of 
activities  now  being  implemented  under 
the  removal  authority,  the  listing  in 
§  300.65(c)  of  types  of  removals 
appropriate  in  certain  situations  and  the 
statutory  limits  on  the  length  and  cost  of 
removals  wiD  ensure  that  removals  are 
limited,  as  required  by  the  definition  of 
"removal"  in  CERCLA,  to  those  "actions 
necessary  to  prevent,  minimize,  or 
mitigate  damage  to  the  public  health  or 
welfare  or  the  environment"  and  are 
generally  not  used  as  long-term 
solutions.  Also,  redefining  rejioval 
actions  in  the  NCP  to  mean  the 
"stabilization"  of  the  threat  posed  by 
the  site  would  unnecessarily  restrict 
EPA  from  undertaking  more  bmited  or 
extensive  actions  where  appropriate, 
particularly  at  non-NPL  sites.  However, 
because  the  removal  of  highly 
contaminated  soils  from  non-drainage 
areas  may  stabilize  a  site  and  reduce 
the  spread  of  contamination,  EPA  has 
inserted  the. words  "or  other"  in 
§  30G.65{c)(6),  which  now  reads; 
"Removal  of  highly  contiiminated  soils 
from  drainage  or  other  areas — ^where 
removal  will  reduce  the  spread  of 
contamination." 

Corresponding  to  the  changes  made 
by  EPA  to  the  scope  and  definition  of 
removals.  §  300.65  (e)  has  been  changed. 
This  change  requires  the  lead  agency  to 
ensure  an  orderly  transition  from  a 
removal  to  a  remedial  response  activity 
rather  than  the  OSC  coordinating  with 
the  RPM. 

Section  300.65(b)(4)  requires  the  lead 
agency  to  determine  at  the  "earliest 
possible  time"  whether  any  of  the 
exceptions  to  the  $1  million  and  six- 
month  limitations  apply.  One 
commenter  stated  that  this 
determination  should  be  delayed  until  a 
removal  action  approaches  these  limits. 
EPA  believes  that  in  those  many 
instances  where  a  determination  can  be 
made  earlier,  it  will  be  desirable  to  do 
so  to  ensure  the  efficient  implementation 
of  a  removal  consistent  with  the 
resources  and  time  ultimately  available. 


Four  conunenters  made  suggestions 
concerning  the  factors  that  determine 
the  appropriateness  of  the  removal 
action  (§  300£5(b)(2))  and  the  list  of  the 
types  of  removals  that  are,  as  a  general . 
rule,  appropriate  in  certain  situations 
(§  300.65(c)).  One  commenter  suggested 
that  cost-effectiveness  be  added  to 
§  30a65(b}(2)  as  a  factor  that  must  be 
considered  in  determining  the  need  for  a 
response.  EPA  agrees  that  cost  is  often 
an  important  factor  for  determining  the 
appropriate  method  of  removal.  As 
mentioned  previously,  it  is  EPA's  intent 
that  the  lead  agency  conduct 
engineering  evaluations  and/or  cost 
analyses,  where  appropriate  and 
possible,  as  part  of  removal  actions, 
especially  in  those  cases  where 
adequate  time  is  available.  Requiring 
costs  to  be  considered  in  determining 
whether  a  threat  necessitates  a  removal 
action,  however,  is  neither  desirable  nor 
authorized  by  CERCLA. 

In  response  to  several  comments,  EPA 
would  Uke  to  clarify  that  the  list  of 
factors  to  be  considered  in  determining 
the  need  for  a  removal  (§  300.65(b)(2)) 
and  the  list  of  removals  generally 
appropriate  under  certain  conditions 
(§  300.65(c))  do  not  exhaust  the  factors 
and  alternatives  that  must  be 
considered  in  the  removal  process.  EPA 
believes  that  the  changes  to  the  removal 
provisions  of  the  NCP,  combined  with 
the  guidance  materials,  will  effectively 
streamline  the  response  process.  This 
regulation  establishes  the  types  of 
removals  that  are  generally  appropriate 
to  particular  situations.  This  will  not, 
however,  preclude  persons  challenging 
EPA's  action  from  asserting  that  the 
removal  chosen  was  inappropriate, 
given  site-specific  considerations. 

Several  commenters  addressed 
§  300.65(f).  which  states  that  removal 
actions  are  not  required  to  comply  with 
Federal.  State,  and  local  permit 
requirements,  but  shall,  to  the  greatest 
extent  practicable,  attain  or  exceed 
applicable  or  relevant  and  appropriate 
requirements.  Although  these  comments 
are  generally  addressed  in  the 
discussion  of  §  300.68,  it  should  also  be 
noted  that  the  definitions  of  "applicable 
standards"  and  "relevant  standards" 
have  been  deleted  from  this  paragraph 
and  the  terms  "applicable  requirements" 
and  "relevant  and  appropriate 
requirements"  are  now  defined  in 
§  300.6. 

One  commenter  stated  that  permits 
required  under  {  300.65(g)  for  ofT-site 
storage,  treatment,  or  disposal  may 
result  in  uimecessary  delays  in  removals 
and  suggested  that  the  restriction  be 
loosened.  In  response,  EPA  believes  that 
all  off-site  treatment,  storage,  and 
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disposal  should  take  place  only  in 
permitted  or  interim  status  facilities. 
Moreover,  to  the  greatest  extent 
practical>le  considering  the  exigencies  of 
the  circumstances,  there  should  be  no 
significant  violations  or  other  conditions 
that  affect  the  satisfactory  operation  of 
the  facility,  according  to  EPA's  current 
o^-site  disposal  policy  of  May  6, 1985. 
The  lead  agency,  in  order  to  be  excepted 
from  the  requirement  to  use  acceptable 
permitted  facilities,  must  believe  that 
the  immediacy  of  the  threat  makes  it 
imperative  to  remove  the  substances 
and  that  there  is  insufficient  time  to 
determine  the  status  of  the  permitted 
facilities  without  endangering  public 
health  or  welfare  or  the  environment.  To 
the  extent  possible,  temporary  solutions 
should  be  evaluated  by  the  lead  agency 
prior  to  making  a  decision.  A  written 
explanation  must  be  provided  by  the 
lead  agency  to  be  excepted.  This  change 
will  make  the  NCP  consistent  with  the 
guidance  published  May  6, 1955, 
entitled,  "Procedures  for  Planning  and 
Implementing  Off-Site  Response 
Actions." 

Two  new  paragraphs,  (h)  and  (i).  have 
been  added  to  S  300.65.  Section  300.65(h) 
provides  that  removal  actions  pursuant 
to  section  106  of  CERCLA  are  exempt 
from  certain  requirements  of  §  300.65, 
and  §  300.65(i)  provides  that  other 
private  party  responses  not  pursuant  to 
section  106  of  CERCU^  are  also  exempt 
from  certain  requirements  of  §  300.65. 
These  amendments  are  discussed  in 
section  IIl.F  of  this  preamble,  which 
addresses  §  300.71. 

D.  Section  300.66— Site  Evaluation 
Phase  andNPL  Determination 

Section  300.66  currently  serves  two 
purposes.  First,  it  establishes  criteria  to 
determine  the  appropriate  action  when  a 
preliminary  assessment  (PA)  of  a  site 
indicates  a  need  for  further  response,  or 
when  the  OSC  and  lead  agency  concur 
that  further  response  should  follow  an 
immediate  removal  action.  Second,  it 
outlines  the  process  and  criteria  for 
placing  sites  on  the  NPL. 

Comments  pertaining  to  minor 
proposed  changes  to  this  section  are 
discussed  first.  The  major  comments 
and  EPA  responses  on  the  amendments 
promulgated  in  this  rulemaking  that 
delete  the  prohibition  against  hsting 
Federal  facilities  on  the  NPL  and 
provide  a  formal  mechanism  for  deleting 
sites  from  the  NPL  are  discussed  in 
subsequent  paragraphs.  Other  related 
comments  and  responses  are  contained 
in  the  Response  to  Comments  Document 
available  in  the  docket  to  this 
rulemaking.  The  proposed  expansion  of 
listing  criteria  in  §  300.66(b)(4)  has  been 


adopted  in  a  separate  final  rule  (50  PR 
37624.  September  16. 1985). 

State  Top  Priority  Sites.  EPA  has 
amended  S  300.66(b)(3)  to  clarify  that 
States  are  allowed  to  place  only  one 
priority  site  on  the  NPL  over  the  life  of 
the  NPL  (see  CERCLA  section  105(8){B)). 
One  State  commented  that  the 
restriction  is  not  supported  by  CERCLA 
and  suggested  that  States  be  allowed  to 
designate  a  new  site  upon  completion  of 
remedial  construction  at  the  current  top 
priority  site.  Another  commenter 
suggested  that  States  should  be  allowed 
to  list  one  site  annually,  irrespective  of 
its  Hazard  Ranking  System  (HRS) 
ranking.  A  third  commenter  stated  that 
"any  site  designated  by  the  State  should 
satisfy  the  requirements  which  would 
otherwise  qualify  a  site  for  the  NPL  in 
terms  of  presenting  harm  or  threat  of 
harm  to  the  environment.  Thus,  such  a 
site  would  have  to  achieve  the  same 
score  as  any  other  site." 

EPA  disagrees  with  each  of  these 
comments.  CERCLA  section  105(8)(B) 
specifies  that  the  initial  NPL  should 
consist  of  at  least  400  sites  and  that  the 
States'  designated  top  priority  sites  must 
be  included  among  the  100  highest 
priority  sites  on  the  NPL  to  the  extent 
practicable.  Of  the  initial  406  sites.  36 
were  States'  top  priority  sites.  The 
statutory  requirement  is  satisfied  by 
allowing  each  State  to  designate  one  top 
priority. 

EPA  has  decided  to  rely  primarily  on 
the  HRS  criteria  to  identify  sites  for  the 
NPL  This  will  ensure  that  the  highest 
priority  releases  are  identified  in  an 
objective,  nationally  consistent  manner. 
Sites  considered  for  placement  on  the 
NPL  pursuant  to  §  300.66(b)(4)  of  the 
NCP  also  will  be  evaluated  on  a 
nationally  consistent  basis.  If  States 
were  permitted  to  designate  a  new 
"highest  priority"  site  upon  completion 
of  remedial  actions  at  their  previous 
priority  site.  EPA  would  be  unable  to 
ensure  that  sites  were  listed  on  a 
nationally  consistent  basis  because 
States'  criteria  for  designating  priority 
sites  will  vary. 

State  priority  sites  would  not 
necessarily  qualify  for  the  NPL  by  using 
the  HRS  or  the  requirements  of 
§  300.66(b)(4)  because  States  need  not 
designate  top  priority  sites  by  using  the 
NCP  criteria. 

Federal  Facilities.  The  response  to  the 
proposed  deletion  of  the  prohibition 
against  listing  Federal  facilities  on  the 
NPL  was  very  positive.  At  least  nine 
commenters  supported  the  inclusion  of 
Federal  facilities  on  the  NPL,  primarily 
to  emphasize  and  publicize  the  need  for 
cleanup  at  these  sites.  This  proposal 
was  discussed  previously  at  49  FR  37074 


(September  21, 1984)  and  at  49  FR  40323 
(October  15. 1984). 

There  was  a  consensus  among 
commenters  that  the  pubUc  should  have 
access  to  information  on  the  status  of 
cleanups  at  Federal  facilities.  EPA  had 
requested  comment  on  different  ways  of 
advising  the  public  of  the  status  of 
cleanups  at  Federal  facilities  (50  FR 
5870).  The  options  under  consideration 
were:  listing  Federal  facilities  on  the 
NPL;  periodic  publishing  of  the  list 
using  the  A-108  process  under  Executive 
Order  12088;  and  publishing  the  list 
independent  of  the  NPL  In  response, 
several  commenters  stated  that  NPL 
listing  would  not  in  itself,  provide 
sufficient  information  and  that  a 
combination  of  alternatives  for 
information  dissemination  may  be  more 
appropriate.  In  addition  to  the  above- 
mentioned  support  for  disseminating 
information  by  listing  Federal  facilities 
on  the  NPL.  suggestions  included  the 
following: 

•  Publish  releases  solely  from  Federal 
facilities  in  a  separate  section  of  the    ' 
NPL 

•  Publidze  the  progress  at  all  Federal 
facilities,  including  those  not  on  the 
NPL  at  least  annually  in  a  document 
available  to  the  general  public;  and 

•  Publish  a  separate  list  of  Federal 
facilities  and  their  HRS  ratings. 

Several  commenters  opposed  listing 
Federal  sites  on  the  NPL.  One 
commenter  suggested  that  Federal 
departments  and  agencies  develop  and 
establish  their  own  priorities  for  dealing 
with  releases  of  hazardous  wastes,  with 
executive  oversight  by  EPA. 

EPA  recognizes  the  importance  of 
advising  the  public  of  the  status  of 
Federal  government  cleanup  efforts. 
Because  the  NPL  is  already  in  place  and 
widely  known  and  understood,  EPA 
considers  it  the  most  effective  means  of 
disseminating  this  information. 
Therefore,  it  will  periodically,  not  less 
than  annually,  update  a  section  of  the 
NPL  that  lists  Federal  facilities  along 
with  their  response  category  and 
cleanup  status  codes.  Also,  narrative 
summaries  concerning  each  site  will  be 
available  as  part  of  EPA's  press  briefing 
in  both  proposed  and  final  rulemakings 
on  NPL  site  listings.  Because  EPA 
believes  that  Federal  sites  should  be 
evaluated  and  listed  using  the  same 
process  as  non-Federal  sites,  the  same 
criteria  that  qualify  non-Federal  sites  for 
NPL  listing  will  be  used  to  qualify 
Federal  sites  for  inclusion  on  the 
separate  section  of  the  NPL  As  is  done 
on  the  NPL,  sites  will  be  grouped  into 
categories  based  on  their  HRS  scores. 
EPA  also  intends  to  delete  or 
recategorize  Federal  sites  on  the  list 
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using  a  pnioess  that  parallek  tfie  one 
used  to  delete  or  recategorize  non- 
Federal  sites. 

Six  coBUBenters  expressed  concan 
that  the  NCP  does  not  asake  dear  t^t 
Federal  ates  are  not  eligtUe  fen-  Fund- 
financed  retdial  actioa  and  suggested 
amending  the  NCP.  In  response,  BPA  is 
amenfing  |  iaaM(c)[2].  to  state  tiiat  as 
mMidatod  by  CERCLA  sediaa  111(e)(3), 
Fund  monies  may  not  be  used  for 
remedial  actioos  at  Fedeiaily  owned 
faolities,  odter  than  actkms  specified  in 
CERCLA  sectioo  111(c). 

Deletioas  from  or  Recategorization  an 
the  NPL  Section  300.fi6(c)(7)  amends  the 
NCP  by  establishing  onteria  for  deleting 
sites  finom,  or  recategoriring  sites  on,  the 
NPL  A  site  may  be  deleted  or 
recategorized  where  no  further  resptmse 
is  appropriate.  In  making  this 
determinatioa,  ^A  will  consider 
whether  any  of  the  following  criteria  has 
been  met 

(i)  EPA  in  consultation  with  the  State 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  EPA.  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate:  or 

(iii)  Based  on  a  remedial  investigation, 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 
The  amendment  is  identical  to  the 
proposal  except  that,  the  phrase  *in 
consultation  with  the  State"  has  been 
added  to  the  second  and  third  criteria 
and  the  phrase  "at  that  time"  has  been 
removed  from  each  of  the  deletion  or 
recategorization  criteria.  Comments 
indicated  that  the  latter  phrase  was 
confusing  with  respect  to  when  EPA  will 
determine  that  no  further  response  is 
appropriate.  One  commenter  suggested 
that  the  phrase  be  more  specifically 
defined  so  that  criteria  with  which  a 
responsible  party  must  comply  in  order 
to  qualify  its  sites  for  deletion  from  or 
recategorization  on  the  NPL  will  remain 
fixed  when  subsequent  changes  to  the 
NCP  occiu-.  Before  making  a  deletion  or 
recategorization  decision,  EPA  will 
make  a  determination  that  the  remedy 
or  decision  that  no  remedy  is  necessary 
is  protective  of  public  health,  welfare, 
and  the  environment  considering 
environmental  requirements  which  are 
applicaUe  or  relevant  and  appropriate 
at  the  time  of  deletion  or 
recategorization. 

Section  3(».e6(c)(8)  makes  clear  that 
sites  that  have  been  deleted  remain 


eligible  for  further  Fund-foanced 
remedial  actioos  if  future  oondittons 
warrant  socfa  action. 

TTie  three  alternative  criteria  for 
deletion  or  recatefor ization  were 
devek^>ed  to  reflect  different  situations 
in  wfatch  it  is  necessary  or  desirable  to 
delete  or  recategorize  sites  on  the  NPL 
because  all  necessary  remedial  actions 
have  been  taken  or  because  no  remedial 
actions  are  necessary. 

loe  tiiileiia  snd  procedures  for 
deleting  sites  from  the  NPL  vrete 
outlined  initiaHy  in  a  guidance 
memorandiun  dated  March  27, 1984. 
EPA  solicited  comments  on  the  criteria 
and  procedures  when  EPA  proposed  the 
seoond  update  to  the  NPL.  (49  FR  40322, 
October  15, 1994.)  EPA  again  solicited 
comments  when  the  NCP  amendments 
were  proposed.  (50  FR  5662,  February  12 
1985.)  Today's  amendment  reflects 
EPA's  consideration  of  all  the  comments 
received  on  the  criteria  for  deletion  of 
sites  from,  or  recategorization  of  sites 
on,  the  NPL.  A  number  of  commenters 
addressed  the  procedures  they  believed 
EPA  should  foQow  in  deleting  sites.  EPA 
has  not  yet  decided  what  procedures 
will  be  foHowed.  H»A  is  still  considering 
the  most  appropriate  process  for  review 
and  publication  of  deletion  or 
recategorization  decisions.  EPA  may 
decide  simply  to  recategorize  in  a 
separate  section  of  the  NPL  those  sites 
that  meet  the  criteria  of  §  30G.66(c)(7) 
rather  than  to  remove  them  entirely  from 
the  NPL. 

Commenters  supported  the  inclusion 
of  criteria  for  determining  when  site 
deletion  is  appropriate.  TT^ey  felt  that 
the  deletion  process  is  likely  to  allow 
EPA  to  show  progress  and  to  provide 
finality  to  the  remedial  process. 

One  commenter  suggested  that 
CERCLA  section  105  prohibits  Fund- 
financed  remedial  actions  from  being 
conducted  at  sites  that  have  been 
deleted  from  the  NPL.  Nothing  in 
CERCLA  so  restricts  EPA's  auftority. 
Section  300.66(c)(e)  makes  dear  that  the 
regulatory  restriction  does  not  apply  to 
these  situations. 

A  commenter  suggested  that  risk 
assessments  should  provide  the  basis 
for  determining  that  "no  significant 
threat"  remains.  This  decision  will  be 
based  on  EPA's  conclusion  either  that 
all  applicable  or  relevant  and 
appropriate  requirements  have  been  met 
or  that  a  risk  assessment  indicates  that 
public  health  and  welfare  and  the 
environment  are  adequately  protected. 
Those  sites  for  which  EPA  has 
determined  that  no  response  was 
necessary  will  be  considered  for 
deletion  or  recategorization  quickly  after 
the  "no  action"  decision  is  made. 


One  commenter  suggested  that  EPA 
adopt  additional  deletion  criteria  such 
as:  (1)  listings  that  were  based  on 
erroneous  HRS  scores;  (2)  State  requests 
for  deletion  of  State-nominated  sites. 
unless  EPA  finds  that  the  site  poses  a 
significant  risk  of  harm  to  human  health 
or  the  environment  (3)  sites  for  which  a 
final  court  order  or  consent  decree 
requiring  cleanup  is  in  place,  unless 
there  is  serious  doubt  about  whether  the 
responsible  party  has  adequate  financial 
resources;  and  (4)  sites  where  the  State 
has  prescribed  action  that  either  has 
been  completed  or  is  "legally 
enforceaWe,"  unless  EPA  determines 
that  the  remedy  would  be  inadequate 
under  the  NCP. 

fai  response  to  the  concern  that 
criteria  should  be  provided  for  deletion 
of  erroneous  listings,  EPA  provides  an 
adequate  opportunity  for  the  public  to 
comment  on  the  appropriateness  of  the 
application  of  the  HRS  at  the  time  of 
proposed  rulemaking  for  the  NPL.  EPA 
believes  that  tiiese  procedural 
safeguards  are  sufficient  to  ensure  the 
appropriate  application  of  the  HRS  at 
specific  sites  and  subsequent  listing  of 
eligible  sites  on  the  NPL.  Generally,  as 
stated  previously  in  NPL  rulemakings 
(48  FR  40658,  September  8, 1983,  49  FR 
37070,  September  31, 1964),  EPA  does 
not  intend  to  rescore  sites.  However,  in 
some  limited  cireumstances,  vrhere  an 
RI/PS shows  anerror  was  made,  EPA 
may  rescore  the  site  and,  if  appropriate, 
delete  it  from,  or  recategorize  it  on,  the 
NPL. 

States  may  request  the  deletion  or 
recategorization  of  State  top-priority 
sites  if  the  site  meets  one  of  the  three 
deletion  or  recategorization  criteria 
described  in  NCP  S  300.86.  Consistent 
with  EPA's  responsibilities  under 
CERCLA  and  the  NCP,  EPA  will  delete 
or  recategorize  sites  only  w^ere  EPA 
determines  one  of  the  criteria  has  been 
met. 

EPA  does  not  intend  to  delete  or 
recategorize  sites  that  are  the  subject  of 
consent  agreements,  court  orders,  or 
State-negotiated  court  orders  until  EPA 
has  determined  that  the  appropriate 
remedy  has  been  implemented  and  has 
determined  that  no  further  response  is 
appropriate.  EPA  does  not  intend  to 
make  a  priori  jutlgments  with  respect  to 
the  likelihood  that  a  remedy  will  be 
implemented  or  that  after 
implementation,  the  remedy  will  satisfy 
then  applicable  or  relevant  and 
appropriate  requnements. 

Another  commenter  stated  that  sites 
at  which  remedial  action  is  in  progress 
generally  should  not  be  deleted  until  the 
remedial  action  has  been  completed. 
EPA  agrees  that  deleting  or 
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recategorizing  sites  on  the  NPL  should 
not  be  done  until  EPA  has  determined 
that  no  further  response  is  necessary. 
This  will  meet  the  informational 
objectives  of  the  NPL  and  will  help 
.  ensure  that  appropriate  remedial  actions 
are  performed  (see  49  FR  37075, 
September  21, 1984). 

Two  commenters  supported  the 
inclusion  of  S  300.66(c)(8)  which  allows 
EPA  to  perform  Fund-fiitanced  remedial 
actions  at  sites  that  have  been  deleted. 
One  commenter  felt  that  guidelines  for 
making  these  funds  available  would  be 
desirable.  Two  commenters  suggested 
that  further  Fund  monies  should  not  be 
made  available  for  such  a  site  until  it 
has  been  reKsted  on  the  NPL  EPA 
believes  that  relisting  may  cause 
unnecessary  delay.  EPA  intends  to  make 
fimds  available  for  responses  at  deleted 
sites  if  EPA  determines  that  conditions 
at  the  site  warrant  additional  action  to 
protect  public  health,  welfare,  or  the 
environment 

E.  Section  300.67— Community 
Relations. 

This  rulemaking  adds  a  new  section, 
§  300.67,  which  requires  community 
relations  activities  for  all  removal  and 
remedial  actions  at  NPL  sites — including 
enforcement  actions — except  for  short- 
duration  or  urgent  actions  of  less  than  45 
days. 

Eig^t  commenters  discussed  the  role 
of  community  relations  in  enforcement 
negotiations.  Most  of  these  commenters 
pointed  to  the  importance  of  privacy  and 
confidentiality  during  the  negotiation  of 
settlements  and  stated  that  public 
involvement  at  such  times  could  impair 
the  government's  ability  to  secure 
cleanups  funded  by  private  parties. 

Commenters  also  noted  the  need  for 
better  guidance  on  when  the  public 
comment  period  should  occur  and 
expressed  concern  that  the  publicity 
resulting  from  a  concurrent  public 
comment  period  and  responsible  party 
negotiations  could  reduce  the  likelihood 
of  a  settlement.  One  commenter 
suggested  that  the  comment  period 
occur  before  negotiations  so  that  the 
comments  received  could  be  taken  into 
consideration  during  negotiations. 
Another  commenter  stated  that  careful 
consideration  of  when  the  public 
comment  period  should  occur  is 
necessary  "to  avoid  compromising 
enforcement  negotiations  through  the 
premature  release  of  information."  One 
commenter  called  for  deletion  of  the 
language  from  the  preamble  which 
stated  that  the  lead  agency  may,  in 
appropriate  circumstances,  allow  a 
"limited  number  of  representatives  of 
the  public"  to  participate  in  "additional" 
meetings  with  potentially  responsible 


parties.  Another  commenter  was 
pleased  that  the  NCP  itself  does  not 
mandate  public  participation  in  EPA 
negotiations  with  private  parties 
because  of  the  disruptive  effect  such 
participation  would  have  on  the 
settlement  process.  On  the  other  hand, 
one  commenter  urged  EPA  to  revise 
§  300.67  to  allow  the  public  to 
participate  in  negotiations  with 
potentially  responsible  parties. 

EPA  has  not  changed  the  provisions 
governing  community  relations  in 
enforcement  negotiations.  On  March  22, 
1985,  EPA  issued  interim  guidance 
entitled,  "Ck)mmunity  Relations  During 
Enforcement  Actions."  This  interim 
guidance  is  Chapter  6  of  the  handbook, 
"Community  Relations  in  Superfund." 
The  chapter's  stated  objective  is  to 
"establish  a  structure  that  will  allow 
communication  between  the  government 
and  the  affected  community  in  the 
course  of  enforcement  actions,  while  at 
the  same  time,  accommodating 
precautions  that  are  necessary  to 
preserve  the  ability  of  EPA  to  prosecute 
those  enforcement  actions  on  behalf  of 
the  public." 

EPA  believes  that  public  comment  on 
the  remedial  alternatives  will  help 
rather  than  hinder  settlement.  However, 
EPA  does  recognize  the  confidential 
nature  of  enforcement  negotiations  and 
agrees  that  in  some  circumstances 
during  enforcement  actions,  community 
relations  activities  must  be  limited. 
Chapter  6  of  the  above-mentioned 
guidance  outlines  procedures  to  be 
followed  during  and  after  the  public 
comment  period  at  an  enforcement  site. 
With  regard  to  the  conmient  about 
"additional"  meetings.  Chapter  6  also 
recognizes  that  there  may  be  occasions 
where  affected  citizens  may  make 
valuable  contributions  to  an  appropriate 
site  remedy  through  participation  in 
technical  discussions  with  potentially 
responsible  parties  and  government 
representatives.  These  discussions, 
which  would  deal  with  technical  issues 
and  not  questions  of  liability  or  other 
issues  unrelated  to  the  remedy,  would 
be  conducted  separately  from,  but 
contemporaneously  with,  government/ 
responsible  party  remedy  negotiations. 
EPA  does  not  require  and  is  not 
suggesting  that  the  public  be  allowed  to 
participate  in  the  actual  negotiation 
sessions. 

Some  commenters  suggested  that  the 
21-day  public  conmient  period  on  the 
feasibility  study  should  be  extended  to 
45  days,  either  generally,  or  for 
potentially  responsible  parties  (PRP) 
only  because  the  21-day  comment  period 
is  not  long  enough  for  a  PRP  to 
undertake  the  in-depth  technical 
analysis  necessary  to  determine 


whether  to  assume  responsibility  for  site 
remediation.  EPA  would  like  to  point  out 
that  a  21 -day  period  is  the  minimum 
number  of  days  that  must  be  allowed  for 
public  comment  on  the  feasibility  study. 
The  period  may  be,  and  frequently  is, 
extended  by  the  lead  agency  beyond  the 

21 -day  mininnim 

Moreover,  in  many  cases,  PRPs  will 
'have  participated  in  developing  or 
conducting  the  RI/FS.  Thus,  the  public 
comment  period  is  not  the  first  time  the 
PRPs  are  exposed  to  the  information 
necessary  to  make  this  determination. 

At  least  two  comments  were  received 
in  response  to  the  proposed  S  300.67(b) 
requirement  that  a  community  relations 
plan  be  developed  and  implemented  if  a 
removal  action  lasts  over  45  days.  A 
commenter  pointed  out  that  it  is  unclear 
what  marks  the  begiiming  of  a  "removal 
action,"  and  it  is,  therefore,  impossible 
to  tell  whether  it  extends  over  45  days. 
Another  commenter  pointed  out  that  the 
length  of  a  removal  action  is  difficult  to 
predict  and  recommended  that  the 
requirement  to  prepare  a  community 
relations  plan  apply  only  where  actual 
on-site  activities  are  expected  to  extend 
beyond  45  days. 

Section  300.65(b)(3)  of  the  proposed 
NCP  generally  requires  that  a  removal 
action  be  terminated  "after  $1  million 
has  been  obligated  for  the  action  or  6 
months  have  elapsed  from  the  date  of 
initial  response."  The  same  criteria 
currently  used  by  EPA  to  determine  the 
date  of  initial  response  for  purposes  of 
the  six-month  limitation  will  be  used  to 
help  determine  whether  a  community 
relations  plan  is  required  (i.e., 
"Superfund  Removal  Procedures, 
Revision  Number  2,"  August  20, 1984).  In 
response  to  the  concern  about  the 
difficulty  of  predicting  when  a  removal 
v^ll  end,  EPA  is  modifying  §  300.67(b)  to 
state  that:  "if  the  removal  action  is 
expected  to  extend  or  does  extend  over 
45  days,  a  formal  plan  must  be 
developed  and  implemented." 
Finally,  EPA  declines  to  adopt  the 
suggestion  that  the  45-day  limit  apply  to 
on-site  activities  only.  Citizens  are  often 
interested  in  key  activities  that  do  not 
take  place  on  site  (e.g.,  off-site  disposal). 
Thus,  community  relations  plans  will  be 
required  for  removal  actions  if  any 
removal  activity,  not  merely  on-site 
activities,  is  expected  to  extend  over  45 
days. 

Three  commenters  discussed  the 
funding  of  community  relations 
activities.  One  commenter  maintained 
that  development  and  implementation  of 
a  community  relations  plan  does  not  fall 
within  permissible  uses  of  Fund  monies. 
A  second  commenter  suggested  that 
responsible  parties  be  held  financially 
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responsible  for  community  relations 
programs.  Finally,  the  third  commenter 
recommended  that  funding  be  provided 
for  technical  advisors  to  interested 
citizens  groups  because  of  such 
advisors'  ability  to  present  unbiased  and 
understandable  technical  information. 

EPA  disagrees  with  the  first 
commenter's  statement  that  Fund 
monies  cannot  be  used  for  development 
and  implementation  of  a  community 
relations  plan.  A  program  of  community 
involvement  and  information  is  a 
necessary  part  of  response  and  is, 
therefore,  fundable  under  the  authority 
of  CERCLA  section  111.  With  regard  to 
the  second  suggestion,  EPA  points  out 
that  because  responsible  parties  are 
liable  for  response  costs,  they  are 
responsible  for  the  costs  of  the 
community  relations  component  of 
response.  Responsible  parties  may 
participate  in  elements  of  EPA's 
community  relations  program  at  a  site. 
However,  the  lead  agency  is  responsible 
for  preparation  of  the  site  community 
relations  plan.  Therefore,  the  words 
"develop  and"  contained  in  §  300.67(c) 
have  been  deleted.  Thus,  the  final  rule 
limits  responsible  parties  to 
implementation  of  appropriate  parts  of 
the  community  relations  plan,  rather 
than  both  development  and 
implementation. 

in  response  to  the  third  coimnent 
concerning  funding  for  technical 
advisors,  CERCLA  provides  no  authority 
for  grants  to  community  groups.  EPA's 
procurement  limitations  for  Fund- 
financed  actions  make  funding  for 
technical  advisors  at  EPA-lead  sites 
very  difficult.  If  the  affected  State  agrees 
and  circumstances  allow,  however,  EPA 
may  make  money  available  to  the  State 
for  contracting  with  technical  advisors 
under  a  cooperative  agreement.  Such 
decisions  will  be  made  on  a  site-by-site 
basis. 

F.  Section  300.71 — Other  Party 
Responses 

Section  300.71  requires  the  lead 
agency  to  approve  in  advance  the 
adequacy  of  a  response  by  a  responsible 
party  or  other  person  when  an  action  is 
undertaken  in  compliance  with  an 
administrative  order  or  consent  decree 
under  CERCLA  section  106  or  when 
reimbursement  from  the  Fund  is  to  be 
sought  under  section  112  of  CERCLA.  (In 
the  latter  case,  advance  approval  is 
known  as  preauthorization.  See 
§  300.25(d).)  Otherwise,  government 
approval  of  response  actions  is  not 
required.  However,  §  300.71  does  set  out 
the  requirements  that  a  private  party  or 
Stale  must  meet  for  a  response  to  be 
"consistent  (or  not  inconsistent]  with  the 
NCP"  to  recover  its  costs  from  a 


responsible  party  pursuant  to  CERCLA 
section  107.  and  it  addresses  the 
certification  of  individuals  and 
oi^ganizations  to  conduct  site  response 
'  actions. 

Numerous  conunents  were  received 
on  various  paragraphs  of  proposed 
§  300.71.  Many  suggested  that  prior 
approval  by  the  lead  agency  should  be 
required  for  response  actions  by  private 
parties  when  recovery  of  costs  will  be 
sought  from  a  responsible  party  under 
CERCLA  section  107.  One  of  these 
commenters  suggested  that,  as  part  of  a 
prior  approval  process,  private  parties 
should  not  be  allowed  to  commence  a 
cleanup  until  it  is  clear  that  negotiations 
with  PRPs  will  not  occur  or  will  not 
result  in  a  settlement.  Another  of  the 
commenters  recommended  prior 
approval  for  private  responses  at  NPL 
sites  because  of  a  concern  that  private 
parties  and  government  may  take 
independent  responses  at  the  same  site 
and  both  seek  cost  recovery  under 
CERCLA  section  107. 

EPA,  however,  believes  that  prior 
approval  is  unwarranted  for  response 
actions  for  which  no  claim  against  the 
Fund  will  be  made  and  which  are  not 
taken  in  response  to  an  enforcement 
action  under  CERCLA  section  106.  The 
costs  and  delays  of  prior  approval  by 
EPA  of  private  party  responses  could 
significanUy  reduce  the  number  and 
scope  of  those  responses.  Delaying 
private  party  responses  pending 
negotiations  between  PRPs  and  the 
government  would  not  only  reduce 
incentives  for  other  party  responses,  but 
could  also  harm  the  enforcement 
process  by  reducing  incentives  for  PRPs 
to  settle  with  the  government 
expeditiously.  In  addition,  based  on  past 
experience.  EPA  believes  that  private 
party  and  government  responses  for 
which  cost  recovery  is  sought  are 
unlikely  to  overlap  and,  although  such 
situations  may  arise,  they  are  better 
addressed  individually  rather  than  by 
revising  the  NCP.  EPA  believes  that  the 
requirement  that  private  party  responses 
comply  with  all  applicable  Federal, 
State,  and  local  requirements,  including 
permit  requirements,  as  appropriate,  is 
sufficient  to  deter  poorly  planned 
cleanup  proposals  and  minimize  the 
possibility  of  independent  private  party 
and  government  responses. 

Two  commenters  disagreed  with  the 
requirement  that  persons  performing 
response  actions  that  are  neither  Fund- 
financed  nor  pursuant  to  an  enforcement 
action  are  subject  to  applicable  permit 
requirements  (§  300.71(a)(6)).  EPA  is 
retaining  this  provision,  however, 
because  private  responses  are  not 
legally  exempt  from  these  requirements. 


Two  commenters  questioned  EPA's 
authority  to  promulgate  regulations 
concerning  the  right  of  responsible 
parties  to  bring  cost  recovery  actions 
against  other  responsible  parties  under 
CERCLA  section  107.  These  commenters 
believed  that  the  courts,  not  the  NCP, 
should  resolve  legal  issues  concerning 
whether  responsible  parties  have  the 
right  to  bring  cost  recovery  actions 
under  CERCLA  section  107. 

EPA  agrees  that  the  courts  will  make 
the  ultimate  determination  of  what 
parties  may  sue  under  section  107  of 
CERCLA.  However,  as  a  primary  agency 
charged  with  the  implementation  of 
CERCLA.  EPA  has  an  interest  in  this 
issue  and  believes  that  its  interpretation 
of  the  statute  merits  judicial  deference. 
Moreover,  because  section  107  of 
CERCLA  authorizes  private  cost 
recovery  only  for  actions  that  are 
"consistent  with"  the  NCF,  EPA  has  an 
obligation,  as  promulgator  of  the  NCP.  to 
explain  how  private  actions  may  be  so 
consistent.  This  obligation  is 
particularly  important  given  the  • 
widespread  confusion  and  conflicting 
judicial  interpretations  of  the  issue.  See 
e.g..  Walls  v.  Waste  Resources  Corp., 
No.  84-3287  (6th  Cir.  May  6, 1985);  Pinole 
Point  Properties.  Inc.  v.  Bethlehem  Steel 
Corp..  596  F.  Supp.  293  (N.D.  Cal.  1984); 
Bulk  Distribution  Centers.  Inc.  v. 
Monsanto  Co.,  589  F.  Supp.  1437, 1442-44 
(S.D.  Fla.  1984);  Jones  v.  Inmont  Corp., 
584  F.  Supp.  1425. 1428  (S.D.  Ohio  1984); 
City  of  Philadelphia  v.  Stepan  Chemical 
Co..  544  F.  Supp.  1135  (E.D.  Pa.  1982). 

In  this  rule.  EPA  makes  it  absolutely 
clear  that  no  Federal  approval  of  any 
kind  is  a  prerequisite  to  a  cost  recovery 
under  section  107  (except  of  course  for 
goverrunent  responses  pursuant  to 
section  104  of  CERCLA  or  private 
responses  taken  pursuant  to  section  106 
of  CERCLA  or  for  responses  for  which 
claims  will  be  presented  to  the  Fund  for 
reimbursement  pursuant  to  section  112 
of  CERCLA).  In  addition.  EPA  has 
modified  §  300.71  to  specify  in  detail 
what  private  parties  must  do  in  order  to 
act  consistently  with  the  NCP. 

One  conunenter  suggested  that  further 
clarification  was  needed  in 
§  300.71(a](2]  (proposed  as 
§  300.71  (a)(5)).  This  provision 
establishes  the  standards  for 
consistency  with  the  NCP  for  purposes 
of  cost  recovery  for  responses  other 
than  those  specified  in  the  preceding 
discussion.  "The  commenter  found  this 
approach  to  be  confusing  because 
§§  300.65  and  300.68  are  written  in  terms 
of  a  Fund-financed  action  under  lead 
agency  direction. 

In  order  to  clarify  the  requirements  for 
responses  pursuant  to  section  106  of 
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CERCLA.  actions  involving 
preauthorization  under  §  300.25,  and 
other  private  responses  EPA  has  made 
several  amendments  to  the  NCP 
language  proposed  in  February  1985. 

Two  new  paragraphs  are  being 
incorporated  into  i  300.65  to  clarify  that 
certain  requirements  of  {  300.65  are 
germane  only  to  Fund-financed  removal 
actions  and  are  not  applicable  to 
removal  actions  taken  pursuant  to 
section  106  of  CERCLA  or  to  other 
response  actions.  ^>ecifically,  removals 
pursuant  to  section  106  of  CERCLA  and 
other  non-Fund-financed  response 
actions  are  not  subject  to  the  following 
requirements: 

1.  $1  million/e  month  limitations; 

2.  Consideration  of  availability  of 
other  appropriate  Federal,  State,  or 
enforcement  response  mechanisms;  and 

3.  Requirement  to  locate  responsible 
parties  and  encourage  responsible 
parties  to  undertake  the  response  action. 
To  be  consistent  with  the  NCP  for 
purposes  of  cost  recovery  under  section 
107  of  CERCLA,  all  other  requirements 
and  criteria  outlined  in  S  300.65  shall  be 
met,  where  appropriate.  Although  EPA 
has  not  required  that  private  parties  try 
and  locate  responsible  parties  and 
encourage  them  to  undertake  the 
response,  EPA  believes  that  such  action 
will  be  helpful  if  the  private  party 
contemplates  attempting  to  recover 
response  costs  from  the  responsible 
parties.  EPA  has  also  revised 

§  30a71(a)(3}  to  make  it  clear  that  no 
lead  agency  role  is  required  for  private 
party  cost  recovery  under  section  107  of 
CERCLA. 

Section  300.71  is  being  amended  to 
clarify  that  it  refers  only  to  response 
actions  that  are  not  pursuant  to  section 
106  of  CERCLA  or  actions  for  which 
reimbursement  claims  will  be  presented 
to  the  Fund.  Section  300.68  has  been 
amended  to  include  language  on 
remedial  responses  taken  pursuant  to 
section  106  of  CERCLA  and  actions 
involving  preauthorization  under 
§  300.25,  for  which  a  claim  to  the  Fund 
will  be  made. 

The  most  important  factor  of  any 
response  action  is  the  ultimate  level  of 
cleanup  to  be  achieved  at  a  site.  For 
remedial  actions,  the  most  important 
factors  that  contribute  to  the  final 
selection  of  a  remedy  are  the  scoping  of 
response  actions,  the  development  of 
alternatives,  and  the  detailed  analysis  of 
alternatives  during  the  RI/FS.  To  be 
consistent  with  the  NCP  for  the  purpose 
of  cost  recovery  under  section  107  of 
CERCLA,  non-Fund-financed  responses 
must,  as  appropriate,  address  the  full 
range  of  alternatives  outlined  in 
§  300.68(f),  as  well  as  comply  with  all 


other  provisions  of  5$  300.68(e)  through 
(i).  Such  responses  also  must  provide  an 
opportunity  for  appropriate  public 
comment.  This  public  involvement  must 
be  consistent  with  {  300.67(d]  unless 
compliance  with  the  legally  applicable 
or  relevant  and  appropriate  State  and 
local  requirements  identified  in 
9  300.71(a)(4)  provide  a  substantially 
equivalent  opportunity  for  public 
involvement  in  the  choice  of  remedy. 
Finally,  such  responses  must  also 
comply  with  all  otherwise  applicable  or 
relevant  and  appropriate  Federal,  State, 
and  local  requirements. 

Responses  pursuant  to  section  106  of 
CERCLA  and  other  private  responses 
are  not  subject  to  die  Fund  balancing 
requirements  of  {  300.66(i). 

Several  commenters  sought  further 
specification  of  the  standards  for 
certification  of  organizations  under 
S  300.71(c).  This  paragraph  requires,  in 
part,  that  an  organization  (1)  have  the 
"engineering,  scientific,  or  other 
technical  expertise  necessary  to 
evaluate  the  appropriate  extent  of 
remedy,  oversee  the  design  of  remedial 
actions,  and/or  implement  those 
acitons;"  and  (2)  meet  the  standards  for 
preauthorization  under  S  300.25(d), 
which  requires,  in  part,  "technical  and 
other  capabilities  to  respond  safely  and 
effectively  to  releases  of  hazardous 
substances,  or  pollutants  or 
contaminants."  In  an  effort  to  clarify  the 
section  on  certification,  i  300.71(c)(1)  is 
being  amended  to  state  that  the 
organization  requesting  certification: 

(H]a8  engineering,  scientific,  or  other 
technical  expertise  necessary  to  assist  or 
conduct  site  response  by  carrying  out  any  or 
all  of  the  functions  listed  in  paragraph  (b)  of 
this  section. 

EPA  believes  that  further  specifications 
for  certification  are  not  appropriate  for 
inclusion  in  the  NCP  because  the 
necessary  expertise  for  the  various 
functions  outlined  in  {  300.71(b)  may 
vary  from  case  to  case.  EPA  does, 
however,  recognize  that  appropriate 
guidelines  for  certification  must  be 
developed,  and  EPA  plans  to  develop 
specific  guidance  on  the  certification 
program. 

Two  commenters  suggested  that  the 
time  within  which  the  Administrator 
will  respond  to  a  certification  request 
(S  300.71(c)(3))  be  reduced.  EPA  feels 
that  180  days  is  an  appropriate  time 
period  given  the  content  of  certification 
requests  and  the  scope  of  review. 

Some  commenters  opposed 
§  300.71(d),  concerning  releases  from 
liability,  on  the  grounds  that  it  was 
unnecessary  or  too  broad.  The 
paragraph  is  intended  to  clarify  that 
implementation  of  response  measures 
does  not  in  itself  release  parties  from 


liability.  Under  EPA's  Interim  CERCLA 
Settlement  Policy,  however,  releases 
from  liability  may  be  granted  by  EPA  as 
part  of  the  settlement  negotiation 
process,  which  lists  three  broad 
approaches  for  reconciling  the  concerns 
of  EPA  and  of  potentially  responsible 
parties  regarding  releases  from  liability. 
(See  50  FR  5043,  February  5, 1985.) 

A  commenter  expressed  concern 
about  the  conflict  of  interest  involved 
when  a  potentially  responsible  party, 
who  may  have  to  pay  for  the  costs  of  a 
remedial  action,  develops  or  helps  to 
develop  an  RI/FS  for  the  site.  EPA 
believes  that  it  provides  adequate 
oversight  in  these  circumstances  to 
ensure  that  the  RI/FS  is  conducted 
properly. 

A  number  of  technical  changes  to 
S  300.71  suggested  by  various 
commenters  have  been  adopted  by  EPA. 
In  i  300.71(a)(2){ii)(C)  (formerly 
S  300.71(a)(5)(ii)(C)),  "the  cost-effective 
response"  has  been  changed  to  "a  cost- 
effective  response"  to  be  consistent  with 
§  300.68(i).  In  §  300.71(c),  "responsible 
party  proposals"  has  been  changed  to 
"proposed  response  actions"  to  make  it 
clear  that  response  actions  by  parties, 
other  than  just  responsible  parties,  are 
contemplated. 

G.  Other  Subpart  F  Sections 

Section  300.61 — General.  One 
conunenter  suggested  that  §  300.61(b) 
exceeds  the  authority  of  CERCLA.  This 
commenter  believes  that  the  Federal 
government's  authority  to  terminate  a 
private  party  response  exists  only  under 
CERCLA  section  106,  and  then  only  if 
the  private  party  response  may  present 
an  imminent  and  substantial  danger. 
The  commenter's  interpretation  of 
CERCLA  is  too  narrow.  The  authority  to 
terminate  private  responses  is  a 
necessary  component  of  the  President's 
authority  to  undertake  response  actions 
under  CERCLA  section  104(a)(1).  Section 
104(a)(1)  authorizes  the  President  to  take 
response  measures  necessary  to  protect 
the  public  health  or  welfare  or  the 
environment,  "imless  the  President 
determines  that  such  removal  and 
remedial  action  will  be  done  properly  by 
the  owner  or  operator  of  the  vessel  or 
facility .  .  .  or  by  any  other  responsible 
party."  Implicit  in  the  authority  to 
respond  when  a  private  party  response 
is  not  being  conducted  "properly"  is  the 
authority  to  terminate  die  private  party 
response  to  ensure  that  a  Federal 
response  can  be  implemented  in  a 
timely  and  efficient  manner  that  protects 
public  health  and  welfare  and  the 
environment.  Of  course,  under  CERCLA 
section  106,  EPA  can  require  the  private 
party  to  cease  can  activity  or  to 
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undertake  a  differing  activity  in  order  to 
abate  an  imminent  and  substantial 
endangerment  to  public  health  or 
welfare  or  the  environment. 

Section  300.61(d)  has  been  amended 
to  provide  that: 

The  lead  agency  shall,  as  practicable,  provide 
surveillance  over  actions  taken  by 
responsible  parties  to  ensure  that  a  response 
is  conducted  consistent  with  this  Plan.  The 
lead  agency  also,  as  practicable,  shall 
monitor  the  actions  of  third  parties 
preauthorized  under  5  30a25(d). 

One  commenter  recommended  that 
the  phrase  "should,  as  practicable"  be 
replaced  with  "shall"  because  the 
commenter  could  foresee  no 
circumstance  where  it  would  be  proper 
for  the  lead  agency  to  forego  any 
surveillance  of  actions  by  responsible 
parties.  In  response  to  this  conmient,  the 
language  of  the  paragraph  has  been 
changed  from  "should,  as  practicable" 
to  "shall,  as  practicable"  to  emphasize 
that  surveillance  will  take  place 
whenever  practicable  and  to  the  degree 
practicable.  In  addition,  EPA  has 
amended  the  paragraph  to  clarify  the 
lead  agency's  responsibility  to  monitor 
the  actions  of  third  parties  conducting 
responses  preauthorized  under 
§  300.25(d).  See  also  the  change  to 
§  300.33(b)(14)(iii). 

Section  300.61(e)(1)  states  that  subpart 
F  "does  not  establish  any  preconditions 
to  enforcement  action  by  either  Federal 
or  State  governments  to  compel 
response  actions  by  responsible 
parties."  One  commenter  was  concerned 
that  this  provision  might  limit  a  private 
party's  right  to  prompt  judicial  review  of 
an  enforcement  order;  and  another 
commenter  stated  that  the  paragraph 
violates  CERCLA  section  106,  which 
requires  enforcement  actions  to  be 
consistent  with  the  NC3>  to  the  extent 
practicable.  Both  concerns  are 
misplaced.  This  provision  is  not 
intended  to  have  any  effect  on  judicial 
review  of  enforcement  actions.  (EPA 
notes,  however,  that  most  courts  have 
upheld  EPA's  position  that  CERCLA 
administrative  orders  are  not  subject  to 
preenforcement  review.)  Its  primary 
purpose  is  to  emphasize  that 
enforcement  actions  are  not  limited  to 
NPL  sites  and  that  the  Federal 
government  does  not  have  a  mandatory 
duty  to  take  enforcement  actions  (i.e.,  no 
one  has  an  entitlement  to  an 
enforcement  action).  See  also  the 
discussion  of  S  300.68(a)  in  section  III.B 
of  this  preamble. 

Section  300.62  State  Role.  Six 
commenters  addressed  changes  in 
§  300.62.  which  outlines  the  procedures 
and  requirements  for  State  participation 
in  response  actions.  One  commenter 
believed  that  there  should  be  a 


mechanism  whereby  the  States  can  be 
reimbursed  for  costs  expended  on  an 
NPL  site  before  the  execution  of  a 
cooperative  agreement.  EPA  already 
allows  cooperative  agreements  to 
provide  that  State  expenditures  for 
remedial  planning  costs  incurred  before 
the  remedial  action  has  been  initiated 
may  be  counted  as  an  advance  towards 
the  required  future  cost  share  and  has 
issued  guidance  concerning  this 
procedure.  EPA,  however,  as  a  general 
rule  will  not  reimburse  States  for  costs 
incurred  before  a  cooperative  agreement 
has  been  executed  because  EPA 
ordinarily  cannot  determine  whether 
such  costs  were  incurred  for  activities 
conducted  in  accordance  with  the  NCP. 

Another  commenter  noted  that  the 
proposed  NCP  does  not  include  a 
mechanism  for  State  lead  at  Fund- 
financed  removals  at  non-NPL  sites  and 
suggested  that  cooperative  agreements 
could  allow  for  State  lead  at  Fund- 
financed  removals.  The  conmienter  is 
correct  that  EPA  has  not  used 
cooperative  agreements  for  Fund- 
financed  removals  at  non-NPL  sites. 
EPA's  primary  objective  has  been  to 
establish  a  mechanism  for  remedial 
actions  at  NPL  sites  because  of  the 
volume  and  cost  of  such  activities  and, 
second,  *o  establish  a  mechanism  for 
cooperative  agreements  with  States  to 
oversee  remedial  planning  by 
potentially  responsible  parties.  EPA's 
next  objective,  in  light  of  th  3  expanded 
activities  to  be  perfontied  as  removal 
actions  under  revised  §  300.65(b),  is  to 
consider  the  advisability  of  entering  info 
cooperative  agreements  with  States  and 
political  subdivisions  for  removal 
actions  at  NPL  and  non-NPL  sites.  Given 
the  fact  that  CERCLA  section  111(a)(2) 
limits  the  reimbursement  of  response 
costs  from  the  Fund  to  persons  other 
than  Federal,  State,  and  political 
subdivisions,  cooperative  agreements 
appear  to  be  a  viable  option  for  funding 
State  and  political  subdivision  response 
activities. 

A  commenter  suggested  that 
§  300.62(a)(2)  be  revised  to  provide  that 
Superfund  State  contracts  and 
cooperative  agreements  should  apply  to 
all  sites,  not  just  Fund-financed  sites. 
Cooperative  agreements  and  Superfund 
State  contracts  serve  as  the  funding 
documents  for  Fund-financed  response 
activities.  There  is  no  reason  to  enter 
into  either  a  cooperative  agreement  or 
Superfund  State  contract  when  Fund 
monies  are  not  being  used  by  States. 
Another  commenter  suggested  that  the 
same  paragraph  should  be  clarified  to 
provide  that  even  in  situations  where 
the  response  is  not  Fund-financed,  the 
State  is  acting  as  the  lead  agency  for 
purposes  of  CERCLA  section  107  cost 


recovery.  EPA  did  not  make  this  change. 
States  involved  in  hazardous  waste 
management  may  take  a  variety  of 
actions  under  their  authority,  and  their 
authorities  may  vary  widely  from  State 
to  State.  Designating  the  State  as  lead 
agency  under  the  NCP  in  such  situations 
would  not  further  clarify  roles  and 
responsibilities  because  CERCLA 
section  107(a)(4)(A)  already  allows  a 
State  to  recover  costs  of  removal  or 
remedial  action  not  inconsistent  with 
the  NCP.  However,  EPA  is  considering 
the  development  of  joint  EPA/State 
agreements  to  clarify  roles  and 
responsibilities  of  the  State  and  EPA  for 
response  actions  at  NPL  sites.  See  also 
the  discussion  in  S  300.71(a),  which 
delineates  requirements  for  State 
response  actions  to  be  considered  not 
inconsistent  with  the  NCP. 

The  discussion  of  {  300.62  in  the 
preamble  to  the  proposed  rule  (50  FR 
5879)  indicated  that  a  cooperative 
agreement  or  Superfund  State  contract 
is  needed  for  an  advance  match. 
However,  the  proposed  regulatory 
language  was  silent  on  this  poipt  To 
correct  this,  the  following  sentence  is 
being  added  to  the  end  of  {  300.62(a)(2): 
"[if]  a  State  intends  to  use  expenses 
incurred  as  part  or  all  of  its  cost-sharing 
obligations  under  section  104(c)(3)  of 
CERCLA,  it  must  enter  into  a  response 
agreement  to  this  effect." 

This  change  will  ensure  that  expenses 
are  consistent  with  the  NCP  and  other 
applicable  regulations,  fully  auditable. 
and  acceptable  to  EPA. 

The  preamble  to  the  February  12, 1985, 
proposed  rule  noted  that  Federal 
agencies  other  than  EPA  have  authority 
to  enter  into  contracts  and  cooperative 
agreements  with  States  and  stated  that 
the  "prior  omission  of  the  USCG,  FEMA 
and  HHS  which  have  such  authority 
from  this  subsection  was  an  oversight"' 
(50  FR  5879).  Although  the  proposed 
revisions  to  §§  300.62  (a)  and  (c) 
referred  to  the  "Federal  Government," 
rather  than  EPA  alone,  there  was  still  no 
recognition  that  other  agencies  will 
provide  assistance  to  States  pursuant  to 
contracts  and  cooperative  agreements. 
To  correct  this,  S  300.62(b)  is  being 
revised  to  read: 

EPA  will  provide  assistance  from  the  Fund, 
and  other  Federal  agencies  will  provide 
assistance  under  their  existing  authority,  to 
States  pursuant  to  a  contract  or  cooperative 
agreement.  The  cooperative  agreement  can 
authorize  States  to  undertake  most  actions 
specified  In  this  subpart.  However,  certain 
authorities  are  reserved  for  the  Federal  lead 
agency. 

A  State  that  enters  into  such  an 
agreement  is  a  lead  agency  under  this 
rule  but  only  as  to  those  activities 
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authorized  in  the  agieement.  Therefore, 
references  in  subpart  F  to  lead  agency 
mean  a  State  agency  only  if  a 
cooperative  agreement  or  contract 
spQcifically  authorizes  the  State  to  carry 
out  particular  activities. 

A  commenter  noted  that  the  proposed 
definition  of  "lead  agency"  addresses 
the  situation  where  a  State  is  acting  as 
the  lead  agency  pursuant  to  a  Superfund 
State  contract  or  cooperative  agreement 
executed  under  CERCLA  section 
104(d)(1),  but  does  not  address  the 
instance  where  a  State  is  conducting 
activities  that  are  not  Fund-financed. 
The  commenter  suggested  redrafting  the 
definition  to  enable  a  State  to  act  as  a 
lead  agency  "when  it  is  carrying  out 
non-Fund-financed  actions  at  any  site." 
EPA  does  not  agree  with  the  comment. 
For  responses  undertaicen  pursuant  to 
the  NCP,  States  may  only  act  as  lead 
agency  pursuant  to  a  contract  or 
cooperative  agreement  executed  under 
authority  of  section  104(d)(1)  of 
CERCLA.  There  is  no  lead  agency  with 
respect  to  non-Fund-Hnanced  response 
actions,  other  than  those  carried  out 
pursuant  to  section  106  of  CERCLA. 
Section  300.24(c)  of  the  NCP  encourages 
States  to  use  State  authorities  to  compel 
potentially  responsible  party  responses 
or  to  undertake  such  responses 
themselves  that  are  not  eligible  for 
Federal  funding. 

Section  300.63— Discovery  or 
Notification.  A  commenter  suggested 
that  the  on-scene  coordinator  (OSC) 
should  be  allowed  to  contact  the  State 
Regional  Response  Team  (RRT) 
representative  instead  of  the  governor 
as  stated  in  §  300.83(c).  The  language  of 
this  paragraph  is  based  on  CERCLA 
section  103(a).  The  term  "governor" 
includes  the  governor's  designee.  Thus, 
if  a  governor  designates  the  RRT 
representative  as  his  or  her  designee  for 
purposes  of  receiving  these  reports,  the 
State  RRT  representative  can  be 
contacted  directly. 

One  commenter  suggested  that 
§  300.63(b)  be  revised  to  allow  reporting 
to  "the  Coast  Guard  or  the  EPA 
designated  OSC  for  the  geographic  area 
where  the  release  occurs,  or  to  the 
nearest  Coast  Guard  Unit"  if  direct 
reporting  to  the  NRC  is  not  practicable. 
In  response,  EPA  has  modified  the 
language  originally  proposed  for 
§  300.63(b)  slightly.  The  first 
modification  is  in  the  language  covering 
reports  to  the  OSC.  The  language 
originally  proposed  authorized  reports 
to  ".     .  the  predesignated  OSC  at  the 
nearest  USCG  or  EPA  office."  OSCs  are 
located  at  each  of  the  ten  EPA  regional 
offices  and  at  48  Coast  Guard  marine 
safety  units  throughout  the  country.  The 


revised  language  clearly  indicates  that, 
to  meet  the  reporting  requirements,  the 
report  would  have  to  be  specifically 
made  to  the  office  where  the  appropriate 
OSC  is  located.  Locations  of  OSCs  can 
be  obtained  from  regional  contingency 
plans. 

The  second  revision  is  the  addition  of 
provisions  for  reporting  of  releases  to 
the  nearest  Coast  Guard  unit  under 
limited  circumstanges.  This  method  of 
reporting,  which  has  been  authorized  in 
the  Coast  Guard  regulations  for 
reporting  discharges  under  the  FWPCA 
since  1975  (33  CFR  8  153.203),  will  be 
allowed  only  in  those  situations  where  it 
is  not  possible  to  report  directly  to  the 
NRC  or  OSC.  EPA  believes  that  the  use 
of  this  provision  would  be  limited  to 
releases  involving  vessels  at  sea  or 
offshore  platforms  with  no  telephone 
access,  liiese  persons  would  normally 
report  by  radio  to  a  Coast  Guard  station 
that  maintains  a  radio  watch.  To  ensure 
that  the  CERCLA  reporting  requirements 
are  met,  releasers  who  report  to  the 
Coast  Guard  units  under  this  provision 
must  subsequently  notify  the  NRC  as 
soon  as  possible.  It  is  important  to  note 
that  reports  to  locations  other  than  the 
NRC  are  authorized  only  when  direct 
reporting  to  the  NRC  is  not  practicable. 
Because  the  NRC  maintains  toll-free 
telephone  numbers  reachable  from 
anywhere  in  the  coimtry,  reporting  to 
the  predesignated  OSC  or  the  nearest 
Coast  Guard  unit  should  be  very  limited. 

To  clarify  the  procedures  for  the  OSCs 
to  relay  reports  to  the  NRC,  EPA 
emphasizes  that  it  is  not  intended  that 
OSCs  must  relay  such  reports  by 
telephone  to  the  NRC.  EPA  and  the 
Coast  Guard  are  working  to  develop 
procedures  for  prompt  transfer  of 
reports  to  the  NRC  to  minimize  the 
burden  on  both  the  OSC  and  the  NRC 
Duty  Officer. 

Section  300.64— Preliminary 
Assessment  for  Removal  Actions. 
Several  commenters  requested 
clarification  of  the  process  of 
coordination  and  consultation  between 
EPA  and  natural  resource  trustees,  and 
among  EPA,  States,  third  parties,  and 
other  Federal  agencies  involved  in 
response  actions.  The  commenters 
requested  that  the  roles  and 
responsibilities  of  EPA  and  the  States  be 
clarified  throughout  the  NCP.  In 
response  to  these  comments,  EPA  is 
revising  §  300.64(d)  to  read: 

[d]  If  it  is  determined  during  the  assessment 
that  natural  resources  have  been,  or  are 
likely  to  be,  damaged,  the  OSC  or  lead 
agency  shall,  where  possible,  ensure  that  the 
trustees  of  the  affected  natural  resources  are 
notified  in  order  that  the  trustees  may  initiate 
appropriate  actions  as  identified  in 
S  300.74(b).  Where  practicable,  the  OSC  shall 


consult  with  trustees  in  making  such 
determinations. 

Section  300.74(b)  has  been  added  to 
summarize  appropriate  actions  that  may 
be  taken  with  respect  to  natural 
resource  damages. 

EPA  has  added  the  following  language 
to  the  end  of  {  300.64(a)(2),  "or  other 
Rources  (e.g..  State  public  health 
agencies)."  This  additional  language 
aUows  the  OSC  or  lead  agency  to  use 
information  generated  by  other  sources 
regarding  threats  to  public  health  in 
order  to  evaluate  the  threat  to  pubUc 
health  from  a  release  or  threat  of  a 
release.  For  exeunple,  the  lead  agency 
should  evaluate  any  public  health 
information  available  to  aid  in  removal 
actions. 

Section  300.69— Documentation  and 
Cost  Recovery.  One  commenter 
addressed  an  issue  raised  by  proposed 
changes  to  S  300.89,  which  establishes 
the  requirements  for  documents  that 
support  responses  under  the  NCP  and 
provide  the  basis  for  cost  recovery.  This 
commenter  requested  that  S  300.69  also 
provide  that  when  agencies  delegated 
the  authority  to  take  a  response  under 
CERCLA  have  no  other  existing 
authority  or  funds  for  taking  response 
actions.  Fund  monies  should  be 
allocated  in  advance  to  allow  these 
agencies  to  take  the  necessary  response. 
In  response  to  this  concern,  EPA  is 
revising  S  300.69(d)  to  read: 
(d)  Actions  undertaken  by  the  participating 
agencies  in  response  shall  be  carried  out 
under  existing  programs  and  authorities 
when  available.  This  plan  intends  that 
Federal  agencies  will  make  resources 
available,  expend  funds,  or  participate  in 
responses  to  releases  under  their  existing 
authority.  Interagency  agreements  may  be 
signed  when  necessary  to  ensure  that  the 
Federal  resources  will  be  available  for  a 
timely  response  to  a  release.  The  ultimate 
decision  as  to  the  appropriateness  of 
expended  funds  rests  with  the  agency  that  is 
held  accountable  for  such  expenditures. 
Under  the  revised  language,  interagency 
agreements  can  address  methods  of 
ensuring  Federal  resources  are  available 
in  addition  to  reimbursement,  such  as 
advance  funding.  This  flexibility  will 
help  ensure  that  Federal  resources  are 
available  for  timely  responses. 

rv.  Revisions  to  Other  Subparts 

In  addition  to  the  revisions  to  NCP 
subpart  F  addressed  in  section  III,  the 
following  revisions  were  addressed  by 
public  comments.  The  comments  and 
EPA  responses  are  presented  below  by 
NCP  subpart. 

Subpart  A — Introduction 

Section  300.3— Scope 

One  commenter  suggested  broadening 
the  scope  of  §300.3  to  make  it  more 
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"consistent  with  CERCLA  section  105" 
in  order  to  clarify  that  there  is  "no 
liability  to  the  United  States 
Government  or  a  State  or  any  other 
person  for  response  costs  unless  the 
costs  incurred  were  consistent  with  the 
NCR"  The  commenter  also  stated  that 
§  300.3(a)(2)  should  include  a  reference 
to  the  fact  that  only  those  releases  that 
"pose  substantial  danger  to  the  public 
health  or  the  environment"  are 
actionable  under  the  Plan.  EPA  believes 
that  the  S  306.3(b)(1)  fulfills  the  intent  of 
CERCLA  section  105  by  including 
provision  for  the  division  and 
specification  of  responsibilities  for 
response  actions  among  the  State,  local, 
and  Federal  governments  and  by 
delineating  the  role  of  private  entities. 
Furthermore,  CERCLA  section  105(4) 
states  that  EPA  will  specify  for  whom 
the  Plan  is  in  effect.  The  NCP  specifies 
in  the  particular  section  to  whom  the 
section  is  applicable.  In  response  to  the 
second  comment,  CERCLA  section 
104(a)(1)  clearly  authorizes  responses  to 
all  releases  of  hazardous  substances 
whether  or  not  "substantial  danger"  is 
posed.  The  items  listed  in  CERCLA 
section  105  establish  the  minimum 
criteria  for  promulgating  the  NCP;  it  is 
not  an  exclusive  list.  EPA  concludes  that 
the  change  suggested  by  the  commenter 
is  not  warranted. 

Section  300.4— Application 

One  commenter  proposed  expanding 
this  section  to  note  that  compUance  with 
the  "procedures  and  standards"  of  the 
NCP  is  a  prerequisite  to  cost  recovery 
under  CERCLA  section  107.  CERCLA 
section  107(a)(l-4)  specifies  that 
responsible  parties  shall  be  liable  for 

(A)  all  costs  of  removal  or  remedial 
action  incurred  by  the  United  States 
Government  or  a  State  not  inconsistent 
with  the  national  contingency  plan; 

(B)  any  other  necessary  costs  of 
response  incurred  by  any  other  person 
consistent  with  the  national  contingency 
plan;  and 

(C)  damages  for  injury  to,  destruction 
of,  or  loss  of  natural  resources,  including 
the  reasonable  costs  of  assessing  such 
injury,  destruction,  or  loss  resulting  from 
such  a  release. 

Consistency  with  the  NCP  for 
purposes  of  cost  recovery  is  explained 
in  §300.71.  In  regard  to  the  reference  by 
the  commenter  to  "procedures  and 
standards '  Usted  in  CERCLA  section 
105,  EPA  beheves  that  the  commenter 
did  not  cleariy  interpret  the  intent  of  the 
section,  which  is  to  establish  a  list  of  the 
minimum  components  of  the  NCP.  The 
requirements  for  cost-effectiveness  and 
cost  recovery  are  described  in  other 
sections  of  the  NCP. 


Section  300.6— Definitions 

One  commenter  requested  that  the 
phrase  "provision  of  alternative  water 
supply"  be  defined  to  go  beyond 
provision  of  short-term,  emergency 
water  supphes  to  include,  for  example, 
extension  of  new  water  lines.  The 
commenter  stated  that  this  definition 
would  help  to  ensure  that  contaminated 
water  supphes  can  be  quickly  replaced, 
without  the  need  for  a  remedial  RI/FS. 
EPA  believes  that  defining  the  phrase 
would  unduly  restrict  the  range  of  the 
possible  responses  to  water  supply 
threats,  and  points  out  that  alternative 
water  supplies  may  be  provided  as  part 
of  either  removal  or  remedial  actions. 
Several  examples  of  alternative  water 
supplies  that  may  be  provided  as 
removal  or  remedial  actions  are 
described  in  §300.70(c)(2).  Removal 
actions  may  be  taken  without  the 
preparation  of  a  fall  cost-effectiveness 
evaluation. 

One  commenter  suggested  deleting  the 
sentence  in  the  definition  of  "feasibility 
study"  that  states  that  the  RI  and  PS  are 
performed  conciurently  and  in  an 
interdependent  fashion.  The  commenter 
predicted  "chaos  and  losses"  if  these 
activities  are  not  performed 
sequentially.  The  commenter  also 
suggested  that  conforming  changes  be 
made  to  EPA's  RI  and  FS  guidance 
documents.  EPA  declines  to  adopt  the 
commenter's  suggestion.  In  some 
complex  situations,  as  the  site  becomes 
better  characterized  during  the  RI,  it 
may  become  necessary  to  reassess  the 
initial  response  alternative  and  include 
new  ones.  Assessment  of  new 
alternatives  may,  in  turn,  require 
collection  of  additional  data  during  the 
RI.  Concurrent  RI  and  FS  development 
thus  leads  to  more  rapid  and  more 
thorough  assessment  of  the  actions 
necessary  at  complicated  sites.  The 
level  of  data  collection  and  analysis 
necessary  in  the  RI  depends  on  Qie  level 
of  information  needed  to  adequately 
characterize  the  site  for  alternatives 
assessment,  for  support  of  the 
enforcement  of  cost  recovery 
proceedings,  and  for  public  health 
evaluations.  These  assessments  and 
proceedings  must  be  coordinated  in  a 
manner  that  varies  with  the  complexity 
of  each  site  and  the  particular  remedial 
alternatives  relevant  to  the  site  problem. 
Concurrent  RI/FS  development  allows 
the  RI  data  collection  effort  to  focus  on 
the  information  needs  of  the  remedial 
designs  being  analyzed,  thus  conserving 
limited  Superfund  resources  and 
enhancing  the  speed  of  cleanup.  Each 
proposed  definition  clearly  indicates 
that  while  the  RI  and  FS  will  be  initiated 
conciurently,  some  RI  activities  will  be 


concluded  well  in  advance  of  the 
completion  of  the  FS.  lliis  has  occurred 
in  most  complex  Superfund 
investigations.  It  will  be  more  often 
necessary  in  the  future  as  the  authority 
for  selecting  the  remedy  is  redelegated 
to  the  Regional  Administrators  in  order 
to  facilitate  rapid  cleanups  at  the 
remaining  sites.  (The  commenter  made 
the  same  suggestion  for  the  definition  of 
"remedial  investigation"  in  this  section. 
EPA's  response  is  the  same.) 

One  commenter  suggested  that  the 
following  sentence  be  added  to  the 
definition  of  "Federally  permitted 
release."  "A  'release'  is  'Federally 
permitted'  within  the  meaning  of  any  of 
the  preceding  subsections  regardless  of 
whether  the  permit  is  issued  by  a 
Federal,  State,  or  local  authority."  EPA 
does  not  concur  with  the  comment. 
CERCLA  defines  "Federally  permitted 
release"  in  section  101(10).  Section 
101(10)  identifies  a  number  of  Federal 
environmental  statutes,  many,  but  not 
all  of  which  authorize  States  to  issue 
permits  to  achieve  the  goals  of  those 
statutes.  For  example,  according  to 
section  101(10)(A)  of  CERCLA,  a 
Federally  permitted  release  includes 
"discharges  in  compliance  with  a  permit 
under  section  402  of  the  Federal  Water 
Pollution  Control  Act."  Section  402 
permits  may  be  issued  by  either  EPA  or 
a  State;  in  either  case,  discharges  in 
compliance  with  the  permit  are 
considered  "Federally  permitted 
releases." 

Thus,  CERCLA  section  101(10) 
considers  certain  discharges  regulated 
by  State-issued  permits  to  be  "Federally 
permitted  releases."  To  the  extent  the 
commenter  intends  that  those  releases 
regulated  by  State  or  local  permits  that 
are  not  associated  with  the  statutes 
identified  in  section  101(10)  be 
"Federally  permitted  releases,"  EPA 
considers  the  suggestion  to  represent  an 
unwarranted  expansion  of  the  statutory 
language. 

One  commenter  befieved  that  the 
proposed  definition  of  "first  Federal 
official"  should  be  modified  in  several 
respects: 

•  Whether  the  clause  "with 
responsibility  under  this  Plan"  modifies 
"first  representative"  or  "Federal 
agency"  should  be  clarified. 

•  The  definition  should  specify  that 
the  Federal  official  responding  at  a 
Federal  facility  is  the  first  qualified 
Federal  employee  to  the  scene,  and  not 
merely  the  closest  Federal  employee  to 
the  scene. 

•  The  need  for  the  "first  Federal 
official"  to  be  qualified  to  protect  pubUc 
health  and  welfare  and  the  environment 
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at  releases  not  occurring  at  Federal 
facilities  should  be  clarified. 

•  The  deGnition  should  be  clarified  to 
avoid  any  argument  that  a  State  with 
jurisdiction  over  a  site  under  a  multi-site 
cooperative  agreement  must  await  the 
arrival  of  a  "first  Federal  official." 

EPA  generally  agrees  that  tlie  above 
points  should  be  clarified  and  has  made 
several  changes  to  accommodate  the 
suggestions.  The  new  language  is  as 
follows: 

First  Federal  official  means  the  first  Federal 
representative  of  a  participating  agency  of 
the  National  Response  Team  to  arrive  at  the 
scene  of  a  discharge  or  a  release.  This  official 
coordinates  activities  under  this  Plan  and 
may  initiate,  in  consultation  with  the  OSC 
any  necessary  actions  until  the  arrival  of  the 
predesignated  OSC.  A  State,  with  primary 
jurisdiction  over  a  site  covered  by  a 
cooperative  agreement  will  act  in  the  stead  of 
the  First  Federal  Official  for  any  incident  at 
the  site. 

EPA  has  addressed  the  concerns  that 
the  official  be  "qualified"  by  having 
him/her  act  in  consultation  with  the 
OSC  because  such  qualifications  could 
not  be  stipulated  for  diverse  other 
Federal  agency  personnel  who  might 
also  appear  on  the  scene. 

One  commenter  noted  that  the  term 
"initial  response"  is  critical  in 
calculating  time  limits  for  removal 
actions  under  NCP  S  300.65(b)(3)  and  in 
the  exemption  from  having  to  develop  a 
commimity  relations  plan  under 
S  300.67(b).  The  commenter  advocated 
defining  the  term  by  specifying  an  event 
or  events  that  mark  the  conunencement 
of  a  response.  EPA  does  not  concur  that 
the  term  "initial  response"  needs  to  be 
defined  in  9  300.6,  but  agrees  that 
guidance  should  be  provided  for 
determining  the  referenced  time  limits. 
EPA  has  already  provided  such 
guidance.  Activities  signifying  the 
official  commencement  and  termination 
of  removal  actions  are  defined  in 
Agency  guidance  entitled,  Superfund 
Removal  Procedures  (Revision  Number 
2,  August  20, 1984)  as  follows: 
The  six-month  time  period  commences  on  the 
day  on-site  removal  action  actually  begins, 
excluding  time  spent  doing  [CERCLA  section] 
104(b)  investigation,  monitoring  surveys,  or 
other  information  collection  prior  to  the 
approval  of  a  removal  and  excluding  time 
spent  procuring  a  contractor  or  conducting 
any  off-site  planning  activities  after  approval 
of  the  removal  action. 

One  commenter  noted  that  the  term 
"State"  is  not  defined  in  §  300.6  of  the 
NCP,  and  suggested  that  it  be  defined  in 
a  matmer  that  clarifies  whether  it 
includes  political  subdivisions.  EPA 
does  not  concur  with  this  comment.  The 
term  "State"  is  defined  in  CERCLA 
section  101(27).  In  addition.  CERCLA 
indicates  when  both  a  State  and  its 


subdivisions  are  covered  by  a  particular 
provision  of  the  statute.  (See,  for 
example,  CERCLA  section  104(d).) 

Subpart  B—Responaibility 

Section  300JZ2— Coordination  Among 
and  by  Federal  Agencies 

One  commenter  suggested  that  the 
preamble  to  the  NCP  note  that  the 
existing  DOI/DOT  memorandum  of 
understanding  (MOU)  which  deals  with 
responses  involving  faciUties  on  the 
Outer  Continental  Shelf  addressed  in 
§  300.22(f)  is  under  revision,  and  that 
any  changes  that  affect  response  actions 
imder  the  NCP  should  be  reflected  in 
future  NCP  amendments.  EPA  agrees 
that  the  existing  MOU  may  lead  to  some 
confusion  over  the  scope  of  response 
activities  and  responsibilities  of  DOI 
and  DOT  during  rehouse  to  a  discharge 
on  the  Outer  Continental  Shelf.  The 
MOU  is  presently  imder  revision,  and 
any  changes  affecting  response  actions 
under  the  NCP  will  be  incorporated  in 
future  amendments  to  the  NCP. 

Section  300.23 — Other  Assistance  by 
Federal  Agencies 

One  commenter  advised  that 
§  300.23(b)(8),  as  proposed,  might  create 
a  conflict  of  interest  by  requiring  the 
Department  of  Justice  to  represent  both 
the  Federal  Government  acting  to 
enforce  CERCLA  and  a  Federal  agency 
as  a  potentially  liable  party.  The 
comment  does  not  raise  any  technical 
issue  concerning  the  merits  of  the  NCP, 
but  rather,  raises  a  generic  legal  issue 
concerning  the  proper  role  of  the  Justice 
Department  in  such  cases.  That  role  is 
more  particularly  set  forth  in  28  U.S.C. 
Section  516,  which  provides  in  the 
pertinent  part  that  "the  conduct  of 
litigation  in  which  the  United  States,  an 
agency,  or  officer  thereof  is  a  party  .  .  . 
is  reserved  to  officers  of  the  Department 
of  Justice  under  the  direction  of  the 
Attorney  General."  This  statutory  duty, 
which  is  premised  upon  the  President's 
Article  II  authority,  does  not  amount  to 
a  conflict  of  interest  merely  because  the 
Department  of  Justice  represents  EPA  in 
enforcing  CERCLA  and/or  an  agency 
named  in  a  counterclaim  against  the 
United  States  in  a  CERCLA  action.  In 
particular,  it  is  important  to  note  that  the 
Justice  Department  is  not,  in  such  cases, 
specifically  enforcing  CERCLA  on 
behalf  of  EPA  against  a  Federal  agency. 
There  is  no  inherent  conflict  in  such 
cases.  Rather,  as  in  many  cases,  the 
Department  is  both  prosecuting  its 
claims  and  defending  against  others  in 
the  course  of  litigation.  Moreover,  to  the 
extent  the  Department  has  any 
perceived  conflict  of  interest,  nothing  in 
the  law  requires  that  EPA  or  the  Federal 


agency  obtain  separate  legal 
representation. 

This  issue  was  conclusively  resolved 
in  Nevada  v.  United  States.  103  S.  Ct 
2906  (1983).  In  that  case,  the  Attorney 
General  represented  the  Government's 
position  even  though  the  Department  of 
Interior  had  programmatic  interests  in 
both  an  Indian  Tribe's  reserved  water 
rights,  as  well  as  the  opposing  interests 
of  a  reclamation  project  seeking  water 
rights  for  the  irrigation  of  land  [Id.  at 
2923).  The  Court  recognized  that  there 
were  potentially  conflicting  interests 
involved,  but  went  on  to  state  that: 
It  is  simply  unrealistic  to  suggest  that  the 
Government  may  not  perform  its  obligation 
...  in  litigation  when  Congress  has  obliged  it 
to  represent  other  interests  as  well  In  thia 
regard,  the  Government  cannot  follow  the 
fastidious  standards  of  a  private  fiduciary, 
who  would  breach  his  duties  solely  by 
representing  potentially  conflicting  interests 
without  the  beneficiary's  consent  (Id.  at 
2917). 

The  Court  also  agreed  with  the  trial 
court  that  the  Government  attorneys 
were  not  chargeable  with  an 
impermissible  conflict  of  piupose  or 
interest  and  that: 

(T]he  District  Court's  finding  reflects  the 
nature  of  a  democratic  government  that  is 
charged  with  more  than  one  responsibility:  it 
does  not  describe  conduct  that  would  deprive 
the  United  States  of  the  authority  to  conduct 
litigation  on  behalf  of  adverse  interests  (Id. 
at  2922  n.  15  (emphasis  added]). 

Indeed,  barring  the  Department  of 
Justice  from  representing  either  the 
interests  of  EPA  or  another  Federal 
agency  on  grounds  of  conflict  of  interest 
would  itseff  raise  serious  Constitutional 
questions.  Accordingly,  the  comment 
Uiat  proposed  S  300.23(b)(8)  creates  an 
impermissible  conflict  of  interest  is  ill- 
founded  as  a  matter  of  law. 

One  conunenter  suggested  that  the 
descriptions  of  Federal  agency 
assistance  in  S  300.23(b)(10)  should 
reflect  the  recent  addition  of  the  DOT 
Research  and  Special  Programs 
Administration  (RSPA)  to  the  NRT.  EPA 
concurs  that  the  recent  addition  of 
RSPA  as  an  NRT  member  should  be 
noted. 

Two  commenters  requested 
clarification  of  and  variotis  revisions  to 
the  description  of  the  role  of  the  Federal 
Coordinating  Officer  (FCO)  in 
§  300.23(e)  and  the  relationship  between 
the  FCO  and  the  OSC/RPM  during  a 
declared  disaster.  The  commenter  also 
requested  that  the  definition  of  an  FCO 
be  added. 

EPA  is  not  adding  a  definition  of  FCO, 
but  concurs  with  the  revisions 
reconunended  to  S  300.23(e).  There  is  no 
need  to  define  the  FCO.  The  revised  text 
of  S  300.23(e)  with  reference  to  the 
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Disastei  Relief  Act  of  1974  (42  UJ&.C. 
5121  et  seq.)  adequately  describes  the 
purpose  of  the  FCO.  Sec^on  303  of  that 
Act  defines  the  role  of  the  FCO  during  a 
major  disaster.  The  proposed  change 
also  addresses  the  concern  of  whether 
the  FCO  would  assume  the 
responsibilities  of  the  OSC  or  RPM 
during  a  declared  disaster.  The  FCO  is 
appointed  by  FEMA  to  coordinate 
Federal  activity  as  it  may  relate  to  a 
disaster  or  emergency  declaration  of  the 
President.  The  activities  being 
performed  by  the  OSC/RPM  may  or  may 
not  be  within  the  scope  of  this  disaster 
declaration.  In  either  case,  the  OSC/ 
RPM  would  continue  to  carry  out  his 
responsibilities  under  the  NCP.  but 
would  coordinate  his  activities  with  the 
FCO  to  ensure  consistency  with  other 
Federal  disaster  assistance  activities. 

Section  30024— State  and  Local 
Participation 

EPA  has  proposed  amending  this 
section  to  clarify  State  use  of  the  titles 
"OCS"  and  "RPNT  and  to  add  language 
concerning  the  roles  of  State  and  local 
governments  in  protecting  the  public 
health  and  welfare  during  initial 
responses.  In  response  to  the  proposal,  a 
commenter  requested  clariAcation  of 
§  300.24(d),  which  states,  in  part.  that. 
"In  the  case  of  a  State  as  lead  agency, 
the  State  shall  carry  out  the  same 
responsibilities  delineated  for  OSCs/ 
RPMs  in  this  Plan  (except  coordinating 
and  directing  Federal  agency  response 
actions)."  The  commenter  suggested  that 
it  should  be  made  dear  that  "exercise  of 
these  responsibilities  by  a  State  is  in 
lieu  of  rather  than  in  concert  with  an 
OSC  or  f(PM." 

EPA  does  not  concur  with  this 
comment.  In  the  case  of  a  State  as  lead 
agency,  there  will  still  be  a  Federal 
OSC/RPM  for  the  response;  and,  thus. 
State  actions  cannot  be  in  lieu  of  the 
OSC/RPM,  but  must  be  in  concert  with 
the  cognizant  OSC/RPM.  The  definition 
of  "lead  agency"  (§  300.6)  and 
S  300.24(d)  provides  that  States  which 
enter  into  contracts  or  cooperative 
agreements  pursuant  to  section  104(c)(3) 
and  (d)  of  CERCLA  or  section 
311(c)(2)(H)  of  the  Clean  Water  Act 
(CWA).  may  function  as  "lead  agency" 
and.  in  that  capacity,  shall  carry  out  the 
same  responsibilities  and  authorities  as 
a  Federal  OSC/RPM  [except 
coordinating  and  directing  Federal 
agency  response  actions).  The 
commenter  urges  that  this  exception 
should  not  pertain  to  Federal  agencies 
that  are  responding  in  the  capacity  as 
responsible  parties  under  C^CLA 
section  107,  rather  than  as  an  NRT 
member  agency. 


CERCLA  provides  that  Federal 
agencies  are  subject  to  the  Act  and  may 
have  liability  under  section  107(a)  to 
States  that  incur  cleanup  costs  not 
inconsistent  with  the  NCP.  (See 
CERCLA  section  107(g).)  Nothing  in  the 
Act,  Executive  Order  12316,  or  this  Plan, 
however,  makes  Federal  agencies 
subordinate  to  States  in  the  course  of 
conducting  removal  actions  at  a  site, 
particularly  a  site  owned  or  operated  by 
a  Federal  agency.  EPA  believes  that  it  is 
inappropriate  for  States  to  coordinate 
among  Federal  agencies  responding  to  a 
release  or  to  direct  the  activities  of  any 
particular  Federal  agency.  Accordingly, 
EPA  does  not  concur  with  the  comment 

Section  30025 — Nongovernmental 
Participation 

One  commenter  requested  a  new 
paragraph  to  identify  a  team,  including 
States,  to  decide  whether  a  third  party 
response  should  be  preauthorized  for 
Fund  financing.  EPA  is  committed  to 
coordinating  with  the  States;  however, 
the  decision  on  adequacy  of  the 
response  should  remain  with  the  lead 
agency  because  reimbursement  will 
come  entirely  £rom  the  Fund.  Response 
claims  regulations  will  identify  how 
coordination  with  States  will  take  place 
and  the  procedure(s)  for 
preauthorization. 

One  commenter  states  that  S  300.25(d) 
concerning  preauthorization  cannot  be 
used  or  understood  until  CERCLA 
section  112  response  claims  procedures 
are  promulgated.  EPA  is  in  the  process 
of  developing  response  claims 
regulations.  However,  EPA  has  been 
considering  requests  for 
preauthorization  on  a  case-by-case 
basis. 

One  commenter  requested  a  list  of 
factors  in  S  300.25(d)(3)  identifying  what 
factors  EPA  will  consider  in  decicUng 
which  reimbursement  requests  will 
receive  priority.  Specific  considerations 
for  developing  priorities  among  claim 
requests  will  be  included  in  the  response 
claims  procedures. 

One  commenter  wants  (  30a25(d)  (3) 
or  (4)  to  be  changed  to  state  that 
preauthorization  does  obligate  the  Fund. 
Current  S  300.25(d)(4)  has  been  written 
to  state  that  preauthorization  does  not 
obligate  the  Fund  because  'obligation' 
means  that  the  money  can  never  be  used 
for  other  purposes;  therefore,  no  change 
is  required.  By  preauthorizing  a  claim, 
EPA  makes  a  commitment  that  if 
response  actions  are  taken  in 
accordance  with  the  Plan  as  submitted. 
and  costs  are  reasonable  and  necessary, 
reimbursement  up  to  ^e  maximum 
amoimt  of  money  established  by  the 
preauthorization  will  be  paid  from  the 


Fund,  subject  to  available 
appropriations. 

Subpart  C— Organization 

Section  300.32— Planning  and 
Coordination 

One  commenter  requested  that  EPA 
expand  this  section  to  allow  the  use  of 
Clean  Water  Act  (CWA)  section  311(k) 
and  CERCLA  Trust  Fund  monies  to 
finance  the  development  of  resources  to 
assist  during  spills.  These  resources 
would  include  "technical  assistance, 
materials  and  personnel  available  for 
support  operations,  and  inventory  of 
specific  materials,  such  as  booms, 
absorbents,  or  computer  models  of      • 
dispersion  patterns."  The  commenter 
also  suggested  revising  the  section  to 
include  a  discussion  of  training  to  assist 
in  the  maintenance  of  spill  contingency 
plans. 

EPA  does  not  concur  with  these 
recommendations.  The  use  of  the  two 
Federal  Funds  to  provide  resources  up- 
fi-ont  is  a  matter  for  the  applicable  Fund 
managers.  Both  Funds  are  used  to 
finance  response  activities  on  an 
incident-specific  basis;  authority  to  use 
funds  for  die  purchase  and  staging  of 
equipment  is  dependent  on  the 
particular  statute.  The  CWA  does  not 
authorize  the  use  of  section  311(k)  funds 
for  up-fit)nt  costs:  CERCLA  has  limited 
provisions  in  section  111  for  providing 
up-front  costs  for  equipping  Federal 
response  teams.  In  most  areas  of  the 
country,  adequate  resources  are 
available,  either  commercially  or 
through  the  Coast  Guard  Strike  Teams. 
Regional  and  local  contingency  plans 
should  include  information  on  the 
availability  of  resources,  either 
governmental  or  private,  that  could  be 
called  on  during  a  response.  The  subject 
of  training  is  already  adequately 
addressed  in  §9  300.32(a)(7)(vi), 
(b)(6)(x),  (c)(1),  and  {c)(2). 

One  commenter  requested  revisions  to 
the  NCP,  particulariy  §  30a32(b),  to 
reflect  the  estabUshment  of  separate 
RRTs  in  Alaska  and  the  Caribbean. 
Another  commenter  also  proposed  to 
make  reference  to  a  separate  RRT 
covering  Hawaii  and  the  Pacific  Islands. 

EPA  concurs  with  adding  reference  to 
the  separate  standing  RRTs  in  Alaska 
and  Caribbean;  however.  EPA  does  not 
concur  with  the  recommendation  to 
estabhsh  a  separate  RRT  for  Hawaii  and 
the  Pacific  Islands.  The  NRT  believes 
that  the  recommendations  of  the  RRTs 
should  be  the  primary  factor  in  deciding 
whether  to  establish  a  separate  standing 
RRT.  The  Region  U  and  Region  X  RRTs 
have  indicated  the  desire  to  have  the 
Caribbean  and  Alaska  function  as 
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separate  stamliBg  RRTs  because  of  their 
geographical  separation  fron  the 
regioaai  offices  within  the  standard 
Federal  regions.  The  Region  IX  RRT. 
covering  Hawaii  and  the  Pacific  Islands, 
has  coosidered  the  issue  of  estabiishiog 
a  separate  RRT  for  the  Pacific  and  has 
decided  that  the  Pacific  Oceanic  area 
should  coQtinue  to  be  part  of  the  Region 
IX  RRT.  although  a  sub-RRT  would  be 
established  in  Hawaii  to  coordinate 
standing  RRT  activities  in  the  Pacific 
Thus,  the  third  sentence  of  §  30a32(b) 
now  reads:  *'It]he  standing,  team 
jurisdiction  will  correspond  with  the 
Standard  Federal  Regions,  except  for 
Alaska  and  the  Caribbean  area  which 
will  also  have  standing  RRTs." 

One  commentCT  recommended  that 
the  wording  of  §  300.32(bK6)(x)  should 
be  changed  to  state  that  RRTs 
"encoHrage"  preparedness,  not  "ensure" 
preparedness,  because  RRT  traming 
exercises  may  serve  as  a  mechanism  to 
facilitate  preparedness  activities,  but 
will  not  ensure  preparedness.  EPA 
concurs  with  this  suggestion  and  is 
revising  §  30a32(bK6Mx)  accordingly. 
While  the  RRTs  need  to  take  an  active 
role  in  training  exercises  for  response 
.  preparedness  within  their  respective 
regions,  it  is  beyond  their  capability  to 
"ensure  preparedness."  especially  at  the 
State  and  local  leveL  The  revised 
wording  does  not  modify  the  RRT's 
active  role  in  encouraging  preparedness 
activities  at  all  levels  of  government 
through  training  exercises,  but  does  not 
force  the  RRT's  to  take  extraordinary 
steps  to  guarantee  preparedness. 

One  conimenter  recommended  that 
the  criteria  addressed  in  §  30a32(b)(7j 
for  forwarding  issues  to  the  NRT  be 
clarified  as  to  whether  the  entire  RRT 
must  agree  to  forward  an  issue  to  the 
NRT,  and  to  add  examples  of 
discretionary  actions  of  the  RRT.  EPA 
does  not  concur  with  the 
recommendations  of  the  commenter.  The 
existirtg  language  in  paragraph  (b)(7] 
adequately  describes  those  situations 
where  it  would  be  appropriate  for  the 
RRT  to  request  NRT  advice.  It  is  not 
necessary  for  the  RRT  as  a  whole  to 
agree  with  the  forwarding  of  an  issue  to 
the  NRT.  especially  because  one  of  the 
situations  addressed  by  the  paragraph  is 
disagreements  that  cannot  be  resolved 
at  the  regional  level.  With  regards  to 
listing  some  examples  of  discretionary 
actions  of  an  RRT,  any  such  listing  could 
not  cover  all  sitoations  and,  therefore, 
could  be  misleading. 

A  canunenlo'  recommended  that 
rrfermce  to  IK)D  development  of  local 
contingency  plans  (LCPs)  m  §  300.a2(c) 
be  deleted.  DOO  facilities  would  be 
covered  by  LCPs  developed  by  EPA  or 


the  Coast  Gaard,  which  are  based  on 
geographic  areas.  EPA  does  not  concur. 
E)OD  does  maintain  contingency  plans 
for  their  Eadlities,  and  the  i£P8  of  EPA 
or  the  Coast  Guard  should  reoogma 
and  coordioate  with,  ttese  DOD  plans. 

One  ooMMenter  noted  that  sevesai 
para^apfas  of  the  NC3>,  Biduding 
§  30(L32(cMl).  hnppropnately  aMume  a 
Federal  lead  agencjr.  EPA  does  not 
concur  with  the  cooBDenter.  The 
procedures  to  be  followed  by  the  lead 
agency  imder  the  NCP  are  generally 
applicaUe  whgtfaei  the  incident  is 
Federal-lead  or  State-lead.  As  indicated 
in  the  definition  of  lead  agency  in 
§  300.6,  a  State  when  «u:tiiig  as  lead 
agency  shall  carry  oat  the  same  NCP 
responsibilities  as  the  QSC/RI^  except 
for  coordinating  and  directing  Federal 
agency  response  actions.  In  the  example 
cited  by  the  commenter.  State-lead 
incidents  require  trained  personnel  to 
carry  out  NCP  activities:  and,  thus. 
States  most  ensure  that  their  response 
personnel  are  properly  trained  to  cany 
out  their  responsibilities  under  the 
applicable  Superfund  State  contract  or 
cooperative  a^eement 

One  oonunenter  recommended 
deletion  of  the  reference  to  the  SSC  in 
§  300.32(d}  because  it  duplicates 
information  in  §  30(X341dl  and 
§  30a43(b).  EPA  agrees  that  this 
reference  should  be  deleted,  and  that 
language  should  be  added  to  §  30a34(d) 
to  reflect  the  planning  role  of  the  SSC. 
Section  aaOL32(d)  has  been  eUminated 
and  a  sentence  has  been  added  to 
§  300.34(d)  that  states:  "(t)he  SSC  will 
also  provide  scientific  support  for  the 
development  of  regional  and  local 
contingency  plans." 

Section  300.33— Response  Operations 

One  commenter  noted  that  there  is 
still  some  confusion  in  §  300.33(a)  over 
the  role  of  the  EPA  or  Coast  Guard  OSC 
at  oil  spills  involving  DOD  vessels  and 
facilities.  This  confusion  has  resulted 
from  the  fact  that  DOD  is  designated  as 
the  OSC  for  hazardous  substances 
releases  horn  its  vessels  and  facihties, 
but  not  for  oil  spills  from  its  vessels  and 
fadUties.  The  revisions  in  the  proposed 
rule  did  not  affect  the  assignment  of 
OSC  responsibilities.  As  indicated  in 
paragraphs  (a)  and  (bK8)  of  this  sectioa 
DOD  acts  as  predesignated  OSC  only 
for  releases  of  hazardous  substances, 
pollutants,  or  contaminants  bom  its 
vessels  and  facilities.  DOD  is  still 
responsible  for  acting  to  remove  any  oil 
discharges,  as  is  any  other  Federal 
agency  whose  vessel  or  facility  is  the 
sourre  of  an  oil  discharge,  but  the 
Federal  OSC  (i.e..  EPA  or  USCG)  will 
provide  advice  and  assistance  to  DOD 
as  necessary. 


One  commenter  suggested  that  all 
statements  in  the  NCP  and  particularly 
in  §  3ao.33(b)  related  to  the  OSC/RFM 
directing  Federal  responae  actions  be 
made  explicitly  subject  to  the  provisions 
of  Executive  Order  12316.  EPA  does  not 
agree  that  dianges  to  the  NCP  are 
necessary  to  reflect  this  comment.  Ail 
actions  under  tfie  NCP  are  subject  to  the 
provisions  of  both  Executive  Order 
11735  (FWPCA)  and  Execative  Order 
12316  tCERCLA),  as  appropriate.  There 
is  no  need  to  repeat  tfiis  fact  in  each 
section  that  addiesaes  activities  related 
to  these  Executive  Orders.  The  language 
in  §  300.21  is  sufficient  to  note  the 
appKcahility  of  these  Executive  Orders 
to  NCP  response  actions. 

EPA  proposed  changes  to 
§  300.33{b)t3)  audwrizing  the  OSC  or 
RPM  to  "designate  capaMe  persons  from 
Federal,  State,  or  local  agencies  to  act 
as  their  on-scene  representative."  One 
commenter  recommended  authorizing 
such  resptmse  actions  only  when 
"specifically  authorized  by  the  OSC/ 
RPM  or  (if  the  OSC/RPM  is  unavailable) 
by  the  authorized  representative  of  the 
lead  agency."  EPA  bieheves  the 
proposed  NCP  language  is  already 
sufficient  to  meet  the  recommendation 
of  the  commenter  because  a  Superfund 
State  contract  or  cooperative  agreement 
with  a  State  properly  aothonzes  a  State 
to  take  a  response  action  involving  Fund 
expenditures. 

One  commenter  suggested  that 
making  the  OSC  responsible  for  worker 
health  and  safety  in  S  300.33(bKll]  sets 
a  dangerous  precedent.  The  commenter 
stated  that  contractors  should  not  be 
relieved  of  the  responsibility  for 
protecting  their  workers.  Although  EPA 
agrees  with  the  commenter's  coiHxms, 
the  commenter  has  apparently 
mistinterpreted  the  intent  of  this 
subsection  Although  OSCs  must  remain 
cognizant  (tf  the  occupational  safety  and 
health  activities  at  the  response  scene 
and  monitM-  contractor  actions,  the 
OSCs  are  directly  responsible  only  for 
their  own  staff.  The  hst  of  OSC/RPM 
responsibilities  in  $  300.33(b)  acts  as  a 
cross-referenfB  to  other  sections  of  the 
NCP  where  the  OSC/RPM  has  been 
given  certain  specific  responsibilities.  In 
this  case,  §  300.38  provides  the  details  of 
the  role  of  the  OSC/RPM  in  worker 
health  and  safety.  As  indicated  in 
paragraph  (a)  of  that  section,  each 
government  agency  and  private 
employer  is  directly  responsible  for  Ae 
health  and  safety  of  its  own  employees; 
thus,  contractors  are  not  relieved  of 
their  responsibility  to  protect  their 
employees.  In  fact,  paragraph  (c)  of  that 
section  requires  contractors  at  Federal 
Fund-financed  response  actions  to 
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comply  with  all  OSHA  requirements  and 
with  any  health  and  safety  program  of 
the  lead  agency.  As  was  indicated  in  the 
preamble  on  page  5677,  "the  Federal 
government  is  not  assuming 
responsibility  for  individual  workers." 

A  commenter  stated  that  the  role  of 
the  RPM  in  Fund-financed  cleanups 
under  State  lead  as  described  in 
§  30a33(b](14)(u)  is  too  broad.  EPA 
disagrees  with  the  comment.  Although 
both  CERCLA  and  the  NCP  clearly 
emphasize  the  importance  of  the  States' 
role  in  Fund-financed  cleanups,  the 
language  proposed  in  S  300.33(b)(14](ii) 
supports  the  oversight  role  required  of 
EPA  in  State-lead  cleanups  by  the  terms 
of  its  cooperative  agreements.  Such 
agreements  presume  substantial  Federal 
involvement  in  accordance  with  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  31  U.S.C.  6301- 
6308  and  its  implementing  regulations 
(40  CFR  30). 

EPA  disagrees  with  those  commenters 
who  believe  that  the  authority  of  the 
RPM  is  too  broad.  In  fact,  the 
responsibility  of  the  RPM  to  oversee  and 
make  decisions  when  third  parties 
undertake  cleanups  needs  to  be 
clarified.  This  clarification  is  lacking  in 
the  current  NCP,  for  example, 
§  300.25(d]  does  not  specify  how 
monitoring  will  take  place,  and  §S  300.33 
and  300.61  overlook  monitoring  actions 
under  claims  against  the  Fund. 
Accordingly,  §  300.33(b)(14)(iii)  has  been 
revised  to  read: 
The  RPM  shall  participate  in  all 
decisionmaking  processes  necessary  to 
ensure  compliance  with  this  Plan  and  the 
cooperative  agreement  between  EPA  and  the 
State.  The  RPM  will  also  review  responses 
implemented  pursuant  to  preauthorization  in 
order  for  EPA  to  determine  that  responses  are 
consistent  with  preauthorization  in  cases 
where  claims  are  filed  for  reimbursement. 

EPA  made  a  technical  change  to 
§  300.33.  A  comment  on  the  definition  of 
"First  Federal  Official"  in  §  300.6 
resulted  in  a  modification  of  the 
definition,  which  in  turn  requires  a 
change  in  §  300.33(b)(1).  This  change 
stipulates  that  the  First  Federal  Official 
should  consult  with  the  OSC  before 
initiating  any  necessary  actions. 

Section  300.34— Special  Forces  and 
Teams 

A  commenter  recommended  that 
§  300.34(a)  be  revised  to  reflect  the 
existence  of  the  Coast  Guard  Dive  Team 
as  part  of  the  National  Strike  Force 
(NSF)  and  the  role  of  the  NSF  in  ship 
salvage.  The  commenter  recommended 
retaining  the  reference  to  salvage 
capability  that  was  proposed  for 
deletion  because,  although  DOD  is  the 
primary  Federal  agency  with  marine 


salvage  expertise,  its  assistance  is 
contingent  on  defense  operational 
commitments.  Thus,  the  NSF  maintains 
limited  capability  in  the  area  of  ship 
salvage.  EJ'A  agrees  to  add  a  description 
of  the  NSF  Dive  Team  capability 
because  it  is  a  resource  available  to  all 
OSCs  requiring  diving  advice  or  support 
for  response  activities.  With  regards  to 
salvage  expertise,  revisions  are  being 
made  to  §  300.37(b)  to  reflect  the  NSFs 
ability  to  provide  advice  to  OSCs  on 
ship  salvage  matters. 

One  commenter  recommended  a 
revision  of  S§  300.34(f)(2)  and  (f)(4)(iv] 
to  authorize  the  OSC  to  activate  the 
RRT  and  a  clarification  of  the  abihty  of 
an  RRT  to  request  replacement  of  the 
OSC/RPM  during  a  response.  EPA 
.  concurs  with  the  revision  reconunended 
by  the  commenter.  In  practice,  the  OSC 
requests  activation  of  the  RRT  for 
assistance,  and  this  should  be 
recognized  in  the  Plan.  The  proposed 
change  reflects  the  fact  that  the  RRT 
may  provide  recommendations  to  the 
appropriate  lead  agency,  but  the  lead 
agency  has  the  final  authority  for 
replacing  the  OSC/RPM.  The  new 
language  of  paragraph  (f)(2)  is  as 
follows:  "[t]he  RRT  may  be  activated 
during  any  pollution  emergency  by  a 
request  from  the  OSC/RPM,  or  from  any 
RRT  representative,  to  the  chairman  of 
the  Team. .  .  ." 

The  new  language  of  paragraph  (f){4)(iv) 
is  as  follows:  "(i]f  the  circumstances 
warrant,  make  recommendations  to  the 
regional  or  district  head  of  the  agency 
providing  the  OSC/RPM  that  a  different 
OSC/RPM  should  be  designated  .  .  ." 

One  commenter  recommended  that 
the  criteria  in  §  300.34(f)(6)  for 
deactivating  an  RRT  be  revised  to  delete 
the  requirement  that  both  EPA  and  the 
Coast  Guard  agree  to  the  deactivation, 
because  they  may  not  both  be  involved 
in  the  incident-specific  activation. 
Another  commenter  requested  that  the 
State  government  representative  be 
included  in  the  deactivation  process. 

EPA  concurs  with  the  comment 
concerning  deletion  of  the  requirement 
that  both  EPA  and  the  Coast  Guard 
agree  to  the  deactivation,  but  does  not 
concur  with  the  comment  that  the  State 
also  be  included.  With  the  creation  of 
the  incident-specific  RRT,  there  will  be 
situations  where  either  the  EPA  or  the 
Coast  Guard  may  not  be  involved  in  the 
RRT  activation,  especially  those 
involving  inland  remedial  sites.  Thus,  it 
is  unnecessary  to  have  both  agencies 
concur  before  deactivation  can  occur. 
Whichever  agency  is  acting  as  chairman 
of  the  incident-specific  RRT  should 
decide  when  the  RRT  has  completed  its 
business  and  can  be  deactivated.  It  is 
unnecessary  to  add  the  State 


representative  to  the  deactivation 
process.  As  indicated  above,  only  the 
incident-specific  RRT  chairman  should 
decide  when  the  RRT  should  be 
deactivated.  While  EPA  agrees  that  the 
States  have  a  role  on  the  RRT  equal  to 
that  of  the  other  Federal  agencies,  there 
is  no  need  for  them  to  participate  in  the 
deactivation,  just  as  there  is  no  need  for 
the  other  Federal  agencies  on  the  RRT  to 
participate.  If  there  is  some  situation 
where  an  RRT  member  believes  that  the 
RRT  has  been  deactivated  prematurely, 
any  member,  including  the  State 
representative,  can  ask  for  the  RRT  to 
be  reactivated  under  the  provisions  of 
§  300.34(f)(2). 

One  commenter  remarked  on 
proposed  S  300.34(g)(4),  which  states 
that  the  NRT  may  be  activated  as  an 
emergency  response  team  by  the  request 
of  an  NRT  member.  The  commenter 
suggested  amending  the  provision  to 
require  that  the  member  consider  the 
other  three  criteria  for  activation,  that  is, 
whether  the  release  or  discharge  (1) 
exceeds  the  region's  response 
capability.  (2)  transects  regional 
boundaries,  or  (3)  involves  significant 
population  threat  or  national  policy 
issues,  substantial  amounts  of  property, 
or  substantial  threats  to  natural 
resources.  EPA  does  not  concur  with 
this  comment.  While  NRT  members 
have,  in  general,  taken  the  three  stated 
criteria  into  consideration  in  calling  for 
NRT  activation,  the  fourth  option  is 
included  so  that  NRT  members  can  call 
for  NRT  activation  in  situations  that 
may  not  fit  these  criteria  precisely.  A 
similar  option  is  available  to  an  RRT 
member  for  RRT  activation. 

Section  300.35— Multi-Regional 
Responses 

A  commenter  suggested  that  the  term 
RPM  not  be  added  in  the  last  two 
sentences  of  S  300.35(b),  which 
authorizes  the  RRT  or  NRT  to  designate 
the  RPM  when  other  parties  cannot 
agree.  Because  the  lead  agency 
designates  any  RPM  for  a  remedial  site, 
the  commenter  felt  that  there  should 
never  be  dispute  about  the  appointment 
of  the  RPM.  EPA  declines  to  adopt  the 
commenter's  suggestion  to  delete  the 
reference.  EPA  agrees  that  there  should 
be  no  dispute  about  the  appointment  of 
the  RPM.  However,  this  reference  is 
designed  to  provide  guidance  on  those 
rare  occasions  in  which  a  dispute  is 
possible;  for  instance,  in  a  removal 
which  involves  multiple  jurisdictions,  or 
where  a  removal  action  is  undertaken 
by  one  agency,  while  the  long-term 
threat  is  addressed  by  another. 
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SectioB  300.37— Special  Considemiioas 

A  ooaimeDter  recommended  that  tfte 
reference  in  5  300.37fbX2)  to  DOD  being 
the  only  source  ci  technical  assistance 
for  marine  salva^  activities  be  deleted 
becanae  tbe  Strike  Teams  and 
commercial  salvots  are  other  soorees 
that  cotM  be  ccosulted.  EPA  concurs 
with  the  comment  that  DOD  is  not  the 
only  resource  available  to  the  OSC  and 
has  revised  the  paragraph  to  reflect  that 
the  Sfaike  Teams  and  commercial 
salvors  are  other  resources  diat  could  be 
consulted  on  marine  salvage  matters. 

Section  300.39— Public  Information 

One  connnenter  objected  to  the 
requirement  for  clearance  of  statements 
or  news  releases  about  incidents 
involving  Federal  facilities  with  the  lead 
agency.  Although  we  concur  with  the 
conunenter's  concerns,  EPA  does  not 
believe  that  the  section  needs  to  be' 
revised.  This  section  relates  to  OSC/ 
RPM  coordination  of  public  information 
at  an  incident  not  involving  a  Federal 
facility.  At  a  response  involving  a 
Federal  facility  as  the  source  of  a 
discharge  or  release,  as  specified  in 
§  300.33(b)(8).  the  OSC/RPM  would  play 
a  much  different  role.  In  such  cases,  the 
responsible  agency  would  coordinate 
responses  to  such  incidents  in 
accordance  with  the  NCP,  although  the 
OSC  or  lead  agency  still  retains  some 
monitoring  and  oversight  responsibility. 

Subpart  D—Pkws 

SectioB  300.41— Regional  and  Local 
Plans  and 

Section  300.42 — Regional  Contingency 
Plans 

A  conunenter  recoounended  that  these 
sections  be  revised  to  refer  to  separate 
regional  contingency  plans  (RCPs)  for 
Alaska  and  the  Caribbean  area.  EPA 
concurs  with  this  comment  Because 
these  areas  wiU  function  as  separate 
RRTs,  they  will  each  be  developing 
(RCPs)  for  their  geographic  area  of 
coverage.  Once  these  separate  plans  are 
completed,  existing  coverage  of  these 
areas  in  the  Region  II  and  Region  X 
RCPs  will  be  deleted. 

One  commenter  recommended  that 
the  requirement  that  RCPs  follow  the 
format  of  the  NCP  be  deleted  to  allow 
flexibility  in  RCP  organization.  Another 
commenter  recommended  that  specific 
reference  be  made  to  coordination  of 
RCPs  with  State  and  Federal  local 
contingency  plans.  EPA  concurs  with  the 
recommendation  to  add  a  specific 
reference  to  coordinating  regional  plans 
with  the  Federal  local  plans  and  State 
plans  within  the  regions.  However,  EPA 
dues  not  concur  with  ihe 
recommendation  to  delete  the  reference 


to  RCP  foimaL  The  existing  language 
does  not  require  RRTs  io  use  the  NCP 
format  but  encourages  use  of  this 
format  to  provide  consistency  among 
RCPs.  This  still  prondes  flexibility  to 
tailor  the  plan  to  a^eet  regiooal  needs.  It 
is  implied  ia  various  other  sections  of 
the  NCP  that  coordination  of  RCPs  with 
State  and  Federal  local  plant  should 
occur.  The  proposed  change  will  merely 
add  specific  reference  to  this 
coordination.  The  new  language  of 
§  300.42(a}  leads:  "(tjhe  RRTs .  .  . 
should  cowdinate  with  the  State  plans 
and  the  Federal  local  plans  as  specified 
in  §  300.43." 

Section  300.43— Local  Coatiageacy 
Plans 

A-commenter  recommended  that 
§  300.43ta)  be  amended  in  four  respects: 

(1)  Specify  that  the  OSC  will  consult 
with  the  RRT  with  respect  to  Federal 
local  contingency  plans; 

(2)  Specify  that  the  OSC  shall  develop 
as  well  as  maintain  a  plan,  as 
practicable; 

(3)  Delete  the  requirement  that  plans 
shall  be  developed  in  all  cases  where 
the  USCG  provides  the  OSC;  and 

(4)  Add  a  sentence  requiring  the  OSC 
to  inform  the  NRT  and  RRT  that  no  plsn 
will  be  developed  if,  in  the  OSC's  . 
opinion,  there  is  no  valid  reason  to 
develop  a  plan. 

EPA  concurs  with  the  first  two 
proposed  additions  and  is  amending 
§  300.43(a]  aocordin^y.  This  language 
reinforces  and  emphasizes  RRT 
involvement  in  Federal  local 
contingency  plans  as  mentioned  in  the 
NCP  in  §5  300.43(b)  and  300.32(c), 

EPA  does  not  concur  with  the  other 
two  proposed  changes.  The  suggested 
change  to  require  all  OSCs  either  to 
develop  a  plsn  or  else  to  justify  to  the 
NRT  and  RRT  why  a  plan  is  not  needed 
would  be  impractical  and  burdensome 
for  OSCs.  Historically.  USCG  OSCs 
have  developed  such  plans  for  the 
coastal  zone.  This  has  been  both 
necessary  and  practical  USCG  OSC 
areas  of  responsibility  tend  to  be  areas 
with  a  high  risk  of  relesses  and 
discharges  (because  they  include  maior 
ports  and  harbors);  but  diese  areas  are 
also  well-defined  geographically,  are 
limited  in  size,  and  USCG  OSCs  aie  oo- 
located  within  the  geographic  area  of 
responsibility. 

The  situation  for  DOO  and  EPA  OSCs 
is  quite  diffierent.  For  DOD,  this  change 
would  require  a  Federal  local  plan  for 
each  DOD  facility  (or  justification  fix- 
not  developing  one).  EPA  OSCs  are 
generally  not  assigned  responsibilities 
by  geographic  area  and  are  centrally 
located  in  EPA  Regnal  Offices.  The 
inland  zone  is  vast  and  not  sidxlivided 


into  well-defined  geographic  areas  of 
OSC  responsibility.  These  Cactors  make 
the  proposal  both  impractical  and 
burdensome  for  DOD  and  EPA  OSCs. 
While  Federal  local  plans  may  be 
desirable  in  areas  served  by  these 
OSCs,  EPA  believes  that  the  current 
arrangement  of  allowing  OSC  discretion 
in  determining  the  need  for  and 
development  of  such  plans  is  preferable 
to  the  proposed  requirement 

One  oommenter  requested  EPA  to 
consider  adding  an  appendix  to  the  NCP 
specifying  the  format  for  Federal  local 
contingency  plans.  The  commenter 
believed  that  such  an  appendix  would 
help  ensure  that  plans  are  developed  in 
a  consistent  manner.  The  commoiter 
noted  further  that  when  the  NCP  «vas 
revised  in  1962,  such  guklanoe  was 
deleted  because  it  purportedly  gave 
inadequate  attention  to  local  needs,  lite 
commenter  disagreed  with  diat  rationale 
and  believed  "that  the  format  is  broad 
enough  to  account  for  variations  in  local 
needs."  In  response  to  this  comment 
EPA  is  working  writh  other  Federal 
agencies  on  the  NRT  to  develop 
consistent  Federal  contingency  planning 
guidance.  EPA  intends  to  add  a  format 
for  Federal  local  contii^ency  plans 
consistent  with  such  guidence  in  die 
next  version  of  the  NO*.  Until  then, 
OSCs  and  RRTs,  may  continue  to  use 
the  format  specified  in  Annex  11  of  the 
1980  NCP.  State  and  local  governments 
and  private  parties  may  also  find  tins 
format  useful  in  developing  their 
contingency  plans. 

Subpart  E — Operational  Response 
Phases  for  Oil  Removal 

Section  300.51    Phase  I— Discovery  and 
Notification 

One  conunenter  recanmiended  that 
the  description  of  oil  discharge  reporting 
in  §  300.51(b)  be  revised  to  corresjxmd 
to  that  previously  agreed  upon  by  EPA 
and  the  Coast  Guard,  and  diat  the 
methods  for  OSCs  to  relay  reports  to  ti» 
NRC  be  clarified.  The  NRC  is  the 
preferred  location  for  reporting 
discharges  or  releases,  but  reporting 
direcdy  to  tl^  OSC  or  to  any  USCG  unit 
should  be  authorized  if  direct  reporting 
to  the  NRC  is  not  practicable.  The 
commenter  strongly  supported  repcRting 
directly  to  the  NRC  but  agreed  with 
providing  an  alternative  if  a  telephone 
report  to  the  NRC  was  not  practicsble. 
In  response  to  this  cmmnent,  the 
language  originally  proposed  for 
§  300.51(b)  has  been  modified  slightly. 
For  a  discnssion  of  this  issue,  see  the 
preamble  discussion  of  {  300.6^b), 
which  has  been  changed  in  the  same 
manner. 
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Section  300.52    Phase  II— Preliminary 
Assessment  and  Initiation  of  Action 

A  commenter  recommended  that  the 
language  in  §  300.52(b)(3)  relating  to 
identification  of  potentially  responsible 
parties  during  the  preliminary 
assessment  be  revised  because  the 
existing  language  does  not  specifically 
require  the  identification  of  responsible 
parties.  EPA  agrees  with  the  comment, 
and  has  revised  the  language  to 
explicitly  state  that  the  OSC  shall 
"li]dentify  potentially  responsible 
parties." 

Section  300.55— CeneraJ  Pattern  of 
Response 

One  commenter  recommended  that 
i  300.55(b)(1).  describing  the  general 
patterns  of  a  response,  be  revised  to 
include  an  incident  where  a  minor 
discharge  is  discovered,  but  no  removal 
action  is  required.  This  type  of  incident 
is  not  presently  covered.  EPA  agrees 
with  the  revision  proposed  by  the 
commenter.  The  existing  language 
describes  five  categories  of  incidents, 
but  excludes  the  one  described  by  the 
conunenter.  The  revision  proposed  will 
correct  this  deficiency.  It  should  be 
noted  when  a  case  is  closed  for  the 
purposes  of  response  actions  under  the 
NCP.  However,  this  closing  in  no  way 
affects  any  potential  liability  for  other 
civil  or  criminal  penalties  under  the 
FWPCA  that  may  result  because  of  the 
discharge. 

Subpart  G — Trustees  for  Natural 
Resources 

EPA  received  13  comments  on  the 
proposed  amendments  to  §§  300.72- 
300.74  of  the  NCP.  The  proposed 
amendments  included  no  major  changes 
to  §§  300.72  and  300.74  of  the  current 
NCP.  The  proposal  would  have 
simplified  and  consolidated  the 
references  of  CERCLA  sections 
111(h)(1).  111(b).  and  107(f).  which  were 
included  in  §  300.73  of  the  NCP.  into  a 
single  general  reference  to  CERCLA 
provisions  for  State  trustees.  EPA  will 
address  all  issues  raised  by  commenters 
on  the  topic  of  trustees  for  natural 
resources  in  the  promulgation  of  the 
natural  resource  claims  procedures 
regulations. 

One  commenter  suggested  that  the 
status  of  CERCLA  section  301(c)  damage 
assessment  regulations  be  described  in 
the  NCP.  The  Department  of  the  Interior 
is  developing  the  section  301(c) 
regulations  under  deadlines  imposed  by 
the  U.S.  District  Court  in  New  Jersey  v. 
Ruckelshaus,  Civ.  Action  No.  1668 
(D.N.J.,  December  12, 1984).  The  court- 
ordered  deadline  for  final  promulgation 
of  'Type  B"  assessment  regulations  is 


April  1986;  for  "Type  A"  assessment 
regulations,  August  1986. 

In  response  to  several  commenters 
who  urged  EPA  to  clarify  the  roles  and 
responsibilities  of  both  EPA  and  the 
States  with  respect  to  response  actions, 
EPA  is  introducing  a  new  9  300.74(b) 
that  specifies  the  appropriate  actions 
available  to  trustees  under  CERCLA. 
The  new  paragraph  reads: 

(b)  The  trustee  may,  upon  notification,  take 
the  following  actions  as  appropriate: 

(1)  request  that  the  lead  agency  issue  an 
administrative  order  or  pursue  judicial  relief 
against  parties  responsible  for  the  release  as 
authorized  by  CERCLA  section  106; 

(2)  request  that  the  lead  agency  remove  or 
arrange  for  the  removal  or  provide  for 
remedial  action  with  respect  to  any 
hazardous  substance  from  a  contaminated 
medium  as  authorized  by  CERCLA  section 
104: 

(3)  initiate  actions  against  responsible 
parties  under  CERCLA  section  107(a);  or 

(4)  pursue  a  claim  against  the  Fund  for 
injury,  destruction  or  loss  of  a  natural 
resource  as  authorized  by  CERCLA  section 
111.  (When  this  option  is  selected,  a  plan  for 
restoration,  rehabilitation  or  replacement  or 
acquisition  of  equivalent  natural  resources 
must  be  adopted,  pursuant  to  section  lll(i)  of 
CERCLA.) 

The  original  §  300.74(b)  becomes 
§  300.74(c).  This  addition  provides 
clarification  of  trustee  roles  and 
responsibilities,  as  well  as  a  necessary 
linkage  to  the  natural  resource  damage 
claims  procedures  regulations.  When  a 
lead  agency  evaluates  whether  a 
removal  action  should  be  taken,  the 
criteria  in  §  300.65(b)(2)  and 
§  300.68(e)(2)  (proposed  as 
9  300.68(c)(2)]  will  be  considered. 

Subpart  H—Use  of  Dispersants  and 
Other  Chemicals 

On  July  18, 1984.  EPA  promulgated  a 
final  rule  (see  49  FR  29192  et  seq.) 
revising  Subpart  H  of  the  NCP,  which 
deals  with  dispersants  and  other 
substances  that  may  be  used  in 
responding  to  oil  spills.  The  revisions 
specified  testing  and  data  requirements 
for  inclusion  of  a  dispersant,  surface 
collecting  agent,  or  biological  additive 
on  the  NCP  Product  Schedule.  Products 
that  appear  on  this  schedule  may  be 
authorized  for  use  on  oil  discharges. 

The  proposed  revisions  to  Subpart  H 
would  revise  the  designation  of  the 
Scientific  Support  Coordinator  for 
inland  areas,  provide  for  preauthorized 
use  of  dispersants  and  other  chemicals, 
and  clarify  the  authorization  and 
consultation  process  for  using 
dispersants,  surface  collecting  agents, 
burning  agents,  or  biological  additives 
on  oil  discharges.  The  proposal  would 
add  language  to  40  CFR  300.84(a)  and  (b) 
that  suggests  the  on-scene  coordinator 


(OSC)  consult,  as  practicable,  with  other 
Federal  agencies  before  using  products 
listed  on  the  NCP  Product  Schedule. 

Two  commenters  discussed  Subpart 
H.  One  commenter  indicated  general 
satisfaction  with  OSC  coordination  of 
decisions  whether  to  use  a  product 
listed  on  the  NCP  Product  Schedule.  In 
order  to  expedite  the  decisions, 
however,  this  commenter  recommended 
that  required  concurrence  and 
consultation  at  the  State  and  Federal 
levels  be  pursued  through  designated 
representatives.  This  conunenter  also 
recommended  thaL  when  practicable, 
consultations  be  limited  to  Federal 
agencies  represented  on  the  NRT  and 
RRTs. 

EPA  agrees  with  both  of  the 
recommendations  made  by  this 
commenter.  EPA  believes  that 
consultations  undertaken  by  the  OSC 
would  proceed  more  efficiently  if  the 
consultations  were  pursued  through 
State  and  Federal  designated 
representatives  and  if,  when  practicable, 
they  were  limited  to  Federal  agencies 
represented  in  the  NRT  and  RRTs. 
However,  EPA  feels  that  these 
recommendations  should  be 
implemented  as  guidance  rather  than  as 
changes  to  the  NCP. 

Another  commenter  addressed  the 
Subpart  H  authorization  of  burning 
agents  (see  40  CFR  300.48(c)), 
particularly  the  authority  of  the  OSC  to 
use  burning  agents  without  a  State's 
concurrence  in  emergency  situations 
endangering  human  life.  Although  this 
section  is  not  affected  by  the  proposed 
revisions  to  Subpart  H,  the  commenter 
stated  that  in  such  situations  a  State 
official  should  approve  the  use  of 
burning  agents  "in  accordance  with 
Established  procedures." 

EPA  disagrees  with  this  comment.  In 
situations  where  the  OSC  decides  it  is 
necessary  to  use  burning  agents  to 
prevent  or  substantially  reduce  a  hazard 
to  human  life,  it  is  not  realistic  or 
practicable  to  require  the  approval  of  a 
State  official,  Subpart  H  requires  the 
OSC  to  inform  the  appropriate  State 
official  of  the  use  of  a  burning  agent  in 
an  emergency  situation  as  soon  as 
possible,  and  obtain  State  concurrence 
for  the  continued  use  once  the  threat  to 
human  life  has  subsided. 

V.  Summary  of  Supporting  Analyses 

A.  Economic  Impacts  of  NCP  Revisions 

The  incremental  economic  effect  of 
each  of  the  revisions  is  defined  as  the 
economic  changes  that  may  result  from 
the  revision  compared  to  the  current 
Superfund  program  without  the  revision. 
Some  of  the  revisions  merely  affirm 
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cucrent  practice  under  the  Superfund 
program  and  are  being  proposed  as 
changes  to  the  NCP  for  the  purposes  of 
consistency.  These  revisions  are  thus 
considered  not  to  result  in  economic 
effects  when  compared  to  the  current 
NCP. 

There  are  three  major  revisions  to  the 
NCP.  They  are  as  follows: 

•  Eliminate  planned  removals  and 
initial  remedial  measures  (IRMs)  as 
distinct  response  categories.  Revise  the 
provisions  to  establish  one  category  of 
removal  action  to  be  accompUshed  in 
respraise  to  a  threat  to  public  health  or 
welfare  or  the  environment; 

•  Add  explicit  requirements  for 
community  relations  programs  and 
public  comment  at  Fund-financed  and 
enforcement  responses; 

•  Explicitly  require  use  of  existing 
Federal  public  health  and  environmental 
requirements,  where  applicable  or 
revelant  and  appropriate,  in  selecting 
the  appropriate  remedy. 

The  anticipated  effects  and  the  revisions 
are  listed  below: 

1.  In  the  July  16. 1982  NCP.  §§  300.65 
and  300.67  authorize  two  categories  of 
removal  action:  immediate  and  planned. 
Section  300.68  authorizes  IRMs  to  be 
taken  as  a  part  of  a  remedial  action.  The 
criteria  for  taking  IRMs  are  similar  to 
those  for  planned  removals,  except  that 
IRMs  must  be  cost-effective.  Both 
planned  removals  and  IRMs  require 
State  cost-sharing.  The  revisions 
eliminate  planned  removal  and  IRM 
categories  and  expand  the  category  of 
removals  and  modify  the  standard  for 
taking  action. 

The  anticipated  effects  of  this  revision 
are  as  follows: 

State  costs  will  be  reduced  as  a  result 
of  the  elimination  of  State  cost-sharing 
for  planned  removals  or  IRMs,  with  a 
corresponding  increase  in  demand  on 
the  Fund.  With  38  projected  planned 
removals  and  32  projected  IRMs 
expected  to  be  reclassiHed  as  removals 
over  a  6-year  period,  cost  savings  to 
States  will  be  about  $16  million 
(undiscounted  FY86  dollars).  Increased 
demand  of  $16  million  on  the  Fund  will 
have  a  minimal  impact  in  reducing  funds 
available  for  remedial  response(s).  On 
the  other  hand,  these  changes  will  help 
reduce  health  and  environmental  risks 
of  exposure  to  hazardous  substances 
and  possibly  reduce  the  longer-term 
costs  because  of  quicker  response. 

2.  In  the  July  16, 1982  NCP, 

§  300.61(c)(3)  states  that,  to  the  extent 
practicable,  response  personnel  should 
be  sensitive  to  local  community 
concerns  in  accordance  with  applicable 
guidance. 


The  revisions  define  major  Superfund 
community  relations  program 
requirements  and  require  a  public 
comment  period  on  draft  feasibility 
studies. 

The  anticipated  effects  are  minor.  The 
additional  requirement  may  increase 
response  costs  slightly,  particularly 
administrative  costs  to  EPA  and  local 
governments,  with  a  corresponding 
increase  in  costs  to  responsible  parties. 
Greater  public  involvement  may 
expedite  the  response  process  in  some 
cases,  thereby  offsetting  any  costs 
caused  by  delays. 

3.  In  the  July  16, 1982  NCP,  use  of 
existing  EPA  or  other  Federal  standards 
is  not  explicitly  discussed. 

The  revisions  explicitly  require  the 
use  of  existing  Federal  public  health  and 
environmental  requirements  in  selecting 
the  appropriate  remedy,  where  such 
requirements  are  applicable  or  relevant 
and  appropriate,  with  limited 
exceptions.  Risk  assessments  are 
required  where  no  requirements  are 
applicable  or  relevant.  Under  current 
operating  procedures,  EPA  is  generally 
attaining  such  requirements  because  it 
believes  they  generally  deHne  adequate 
protection  of  public  health  and  the 
environment.  Therefore,  requiring 
attainment  of  existing  federal  public 
health  and  environmental  requirements 
will  not  cause  major  cost  increases. 

The  magnitude  of  these  effects  can  be 
estimated  only  as  site-specific 
information  becomes  available. 

B.  Classification  Under  E.0. 12291 

Regulations  must  be  classified  as 
major  or  nonmajor  to  satisfy  the 
rulemaking  protocol  established  by 
Executive  Order  12291.  E.0. 12291 
establishes  the  following  criteria  for  a 
regulation  to  qualify  as  a  major  rule: 

1.  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

2.  A  major  increase  in  costs  or  prices 
for  consumers;  individual  industries; 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  NCP  revisions  are  a  nonmajor 
rule  because  they  would  have  no 
significant  incremental  economic  effects. 
In  accordance  with  Executive  Order 
12291,  no  regulatory  impact  analysis 
was  required. 

This  regulation  was  submitted  to 
0MB  for  review  under  Executive  Order 
12291. 


C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  Agencies  must 
evaluate  the  effects  of  a  regulation  on 
"small  entities."  That  Act  recognizes 
three  types  of  such  entities: 

1.  Small  businesses  (specifled  by 
Small  Business  Administration 
regulations); 

2.  Small  organizations  (independently 
owned,  nondominant  in  their  field, 
nonproHt);  and 

3.  Small  governmental  jurisdictions 
(serving  communities  widi  fewer  than 
5,000  people). 

If  the  rule  is  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities,"  the  Act 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed.  EPA  certifies 
that  the  NCP  revisions  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  To  the  extent 
that  impacts  on  small  entities  occur, 
they  are  likely  to  be  positive. 

Small  businesses  and  small 
organizations  will  generally  be  directly 
affected  only  by  the  changes  that 
address  enforcement  actions.  These 
changes  in  the  NCP  generally  codify 
existing  enforcement  policies  (e.g., 
proposed  changes  to  require 
enforcement  responses  to  comply  with 
applicable  or  relevant  and  appropriate 
Federally  enforceable  environmental 
requirements);  and,  therefore,  modifying 
the  NCP  will  not  impose  any  additional 
burden  on  small  entities  subject  to 
enforcement  actions.  Although  requiring 
community  relations  plans  (CRPs)  at 
most  enforcement  responses  will 
increase  responsible  party  costs,  these 
costs  are  small  (averaging  $6,000) 
relative  to  response  costs  and  may  save 
costs  by  expediting  the  response 
process.  Moreover,  it  is  a  matter  of  EPA 
discretion  whether  to  proceed  with 
enforcement  actions  against  small 
entities  that  may  be  significanUy 
affected  by  such  actions.  Therefore, 
there  are  no  necessary  adverse  impacts 
on  small  businesses  and  organizations 
directiy  associated  with  the  NCP. 

The  changes  may  affect  some  small 
governmental  jurisdictions,  but  most  of 
the  effects  are  likely  to  be  positive.  For 
example,  the  change  to  mandate  CRPs 
may  reduce  the  burden  on  small 
government  jurisdictions  by  providing 
an  efficient  vehicle  for  the  local 
government  involvement 

D.  Paperwork  Reduction  Act 

Today's  rule  does  not  impose  any 
regulatory  burden  on  parties  other  than 
Federal  agencies,  including  any 
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reporting  or  infonnation  collection 
requirements. 

VI.  Liste  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control,  chemicals, 
hazardous  materials,  hazardous 
substances,  intergovernmental  relations, 
natural  resources,  occupational  safety 
and  health,  oil  pollution,  reporting  and 
recordkeeping  requirements,  S(y>erfund, 
waste  treatment  and  disposal,  water 
pollution  control,  water  supply. 

Dated:  October  la  1985. 
LeeM-ThooMa. 

Adminiatrator. 

United  Stales  EnvinMuaeatal  Protectioa 
Agency 

Office  of  Solid  Waste  and  Emergency 
Response 

Washington,  D.C  20460 
October  2. 198S. 

Memoranduni 

Subject:  CERCLA  CompUance  With 
Other  Environmental  Statutes. 
From:  ].  Winston  Porter.  Assistant 

Administrator. 
To:  Regional  Administrator,  Regions  I- 
X. 
This  memorandum  sets  forth  the 
Environmental  Protection  Agency  (EPA) 
policy  on  the  applicability  of  the 
standards,  criteria,  advisories,  and 
guidance  of  other  State  and  Federal 
environmental  and  public  health 
.  statutes  to  actions  taken  pursuant  to 
sections  104  and  106  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  This  policy 
addresses  considerations  for  on-site  and 
off-site  actions  taken  under  CERCLA. 

L  Discussion 

The  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  establishes  the  process  for 
determining  appropriate  removal  and/or 
remedial  actions  at  Superfund  sites.  In 
the  course  of  this  process,  EPA  will  give 
primary  consideration  to  the  selection  of 
those  response  actions  that  are  effective 
in  preventing  or,  where  prevention  is  not 
practicable,  minimizing  the  release  of 
hazardous  substances  so  that  they  do 
not  migrate  to  cause  substantial  danger 
to  present  or  future  public  health, 
welfare,  or  the  environment.  As  a 
general  rule,  this  can  be  accomplished 
by  pursuing  remedies  that  attain  or 
exceed  the  requirements  of  applicable  or 
relevant  and  appropriate  Federal  public 
health  or  environmental  laws.  However, 
because  of  unique  circiunstances  at 
particiilar  sites,  there  may  be 
alternatives  that  do  not  meet  the 


standards  of  otber  laws,  but  that  still 
provide  protection  of  public  health  and 
welfare,  and  the  environment. 

Although  response  actions  that 
prevent  hazardous  substances  from 
migrating  into  the  environment  are  seen 
as  the  most  effective  under  CERCLA. 
actions  which  minimize  migration  must 
also  be  considered  since  CERCLA 
primarily  addresses  inadequate  past 
disposal  practices  and  resulting  unique 
site  conditions.  At  certain  sites,  it  may 
be  technically  impractical, 
environmentally  unacceptable,  or 
excessively  costly  to  implement  a 
response  action  that  prevents  migration 
or  restores  the  site  to  its  original, 
uncontaminated  condition. 

n.  Policy 

Section  104  of  CERCLA  requires  that 
o^-site  remedial  actions,  storage, 
destruction  treatment  or  secure 
disposition,  be  in  compliance  with 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  CERCLA  is 
silent,  however,  concerning  the 
requirements  of  other  laws  with  regard 
to  all  other  response  actions  taken 
pursuant  to  sections  104  and  106. 

As  a  general  rule,  the  Agency's  pohcy 
is  to  attain  or  exceed  applicable  or 
relevant  and  appropriate  Federal 
environmental  and  public  health 
requirements  in  CERCLA  response 
actions  unless  one  of  the  specifically 
enumerated  situations  is  present.  Where 
such  a  situation  is  present  and  a 
requirement  is  not  followed,  the  Agency 
must  document  and  explain  the  reasons 
in  the  decision  documents.  Other 
Federal  criteria,  advisories,  guidance, 
and  State  standards  also  will  be 
considered  and  may  be  used  in 
developing  remedial  alternatives,  with 
adjustments  for  site  specific 
circiunstances.  If  EPA  does  not  use,  or 
uses  and  adjusts  any  pertinent 
standards  in  this  category,  EPA  will 
fully  document  the  reasons  why  in  the 
decision  doctmients. 

A.  On-site  Response  Actions 

(1)  For  removal  actions,  EPA's  policy 
is  to  pursue  actions  that  will  meet 
applicable  or  relevant  and  appropriate 
requirements  of  other  Federal 
environmental  and  public  health  laws  to 
the  maximum  extent  practicable, 
considering  the  exigencies  of  the 
situation. 

(2)  For  remedial  actions,  EPA's  policy 
is  to  pursue  remedies  that  attain  or 
exceed  applicable  or  relevant  and 
appropriate  requirements  of  other 
Federal  public  health  and  environmental 
laws,  unless  the  specific  circumstances 
identiHed  below  exist. 


CERCLA  procedural  and 
administrative  requirements  will  be 
modified  to  provide  safeguards  similar 
to  those  provided  under  other  laws. 
Application  for  and  receipt  of  permits  is 
not  required  for  on-site  response  actions 
taken  under  the  Fund-financed  or 
enforcement  authorities  of  CERCLA. 

B.  Off-Site  Response  Actions 

CERCLA  removal  and  remedial 
activities  that  involve  the  removal  of 
hazardous  substances  from  a  CERCLA 
site  to  off-site  facilities  for  proper 
storage,  treatment  or  disposal  must  be  in 
compliance  with  all  applicable  of 
relevant  and  appropriate  requirements 
of  Federal  environmental  and  public 
health  laws. 

Off-site  facilities  that  are  used  for 
storage,  treatment,  or  disposal  of 
Superfund  wastes  must  have  all 
appropriate  permits  or  authorizations. 

If  the  facility  or  process  that  is  being 
considered  for  receipt  of  the  Superfund 
wastes  has  not  been  permitted  or 
authorized,  the  State  or  responsible 
party  will  be  required  to  obtain  all 
appropriate  permits.  Furthermore,  as 
stated  in  the  Agency's  off-site  policy 
memorandum.  "Procedures  for  Planning 
and  Implementing  Off-Site  Response 
Actions,"  May  6,  1985,  barring  an 
exeption  in  that  memorandum,  no 
CERCLA  hazardous  substances  shall  be 
taken  off-site  to  a  RCRA  facility  if  the 
receiving  Region's  Administrator 
determines  that  the  facility  has 
significant  RCRA  violations  or  other 
environmental  conditions  that  affect  the 
satisfactory  operation  of  the  facility.  A 
State's  responsibility  for  obtaining  any 
appropriate  Federal,  State  or  local 
permits  (e.g.,  RCRA,  TSCA,  NPDES,  UIC, 
Clean  Air,  etc.)  will  be  specified  in  a 
contract  or  cooperative  agreement  with 
the  State  as  part  of  its  assurances 
required  imder  section  104(c)  of 
CERCLA. 

III.  Other  Laws  or  Guidance  That  May 
Be  Used  To  Determine  the  Appropriate 
Extent  of  Response  Actions 

Federal  and  State  environmental  and 
pubhc  health  requirements,  criteria, 
guidance  and  advisories  fall  into  two 
categories: 

•  Federal  requirements  that  are 
potetially  applicable  or  relevant  and 
appropriate, 

•  Other  Federal  criteria,  advisories, 
guidance,  and  State  standards  to  be 
considered. 

An  initial  list  of  both  categories  is 
attached. 
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A.  Applicable  or  Relevant  and 
Appropriate  Federal  Requirements 

"Applicable"  requirements  are  those 
Federal  requirements  that  would  be 
legally  applicable,  whether  directly,  or 
as  incorporated  by  a  federally 
authorized  State  program,  if  the 
response  actions  were  not  undertaken 
pursuant  to  CERCLA  section  104  or  106. 

"Relevant  and  Appropriate" 
requirements  are  those  Federal 
requirements  that,  while  not 
"apphcable,"  are  designed  to  apply  to 
problems  sufficiently  similar  to  those 
encountered  at  CERCLA  sites  that  their 
application  is  appropriate.  Requirements 
may  be  relevant  and  appropriate  if  they 
would  be  "applicable"  but  for 
jurisdictional  restrictions  associated 
with  the  requirement. 

For  example,  the  RCRA  40  CFR  Part 
264  Subpart  F  Ground-Water  Protection 
Standards  would  be  applicable  to  the 
management  or  cleanup  of  hazardous 
wastes  in  ground  water  from  hazardous 
waste  management  facilities  if  such 
actions  were  not  taken  pursuant  to 
CERCLA  section  104  or  106.  Yet  RCRA 
Subtitle  C  regulations,  while  not 
applicable  to  hazardous  wastes 
disposed  of  prior  to  the  November  19, 
1980,  effective  date  of  those  regulations, 
could  be  relevant  and  appropriate  to 
CERCLA  response  actions  regardless  of 
when  the  wastes  were  disposed  of  or 
managed. 

B.  Other  Federal  Criteria,  Advisories, 
Guidance  and  State  Standards  To  Be 
Considered 

This  category  includes  other 
standards,  criteria,  advisories  and 
guidance  that  may  be  useful  in 
developing  Superfund  remedies.  These 
criteria,  advisories  and  guidance  were 
developed  by  EPA,  other  Federal 
agencies  and  the  States.  The  concepts 
and  data  underlying  these  requirements 
may  be  used  at  Superfund  sites  in  an 
appropriate  way. 

IV.  Implementation 

A.  Removal  Actions 

For  both  on-  and  off-site  Fund- 
financed  removal  actions,  the  lead 
agency  should  consult  with  the  Regional 
Response  Team  within  the  framework  of 
the  Regional  Contingency  Plan  to 
determine  the  most  effective  action. 

(1)  On-site 

For  on-site  removal  actions,  the  lead 
agency  shall,  as  appropriate,  attempt  to 
attain  or  exceed  all  Federal  applicable 
or  relevant  and  appropriate  public 
health  and  environmental  requirements. 
The  lead  agency  also  shall,  as 
appropriate,  consider  other  Federal 


criteria,  guidance,  and  advisories  as 
well  as  State  standards  in  formulating 
the  removal  action.  However,  because 
removal  actions  often  involve  situations 
requiring  expeditious  action  to  protect 
public  health,  welfare,  or  the 
environment,  it  may  not  always  be 
feasible  to  fully  meet  them.  In  those 
circumstances  where  they  cannot  be 
attained,  the  decision  documents,  OSC 
reports,  or  other  documents  should 
specify  the  reasons. 

(2)  Off-site 

Off-site  facilities  that  are  used  for 
storage,  treatment,  or  disposal  of 
Superfund  wastes  must  have  all 
appropriate  permits  or  authorizations 
and,  barring  an  exception  in  the  off-site 
policy,  no  hazardous  substance  shall  be 
taken  off-site  to  an  RCRA  facility  if  the 
Region  determines  that  the  facility  has 
significant  RCRA  violations  or  other 
environmental  conditions  that  affect  the 
satisfactory  operation  of  the  facility. 

B.  Remedial  Actions 

1.  Presentation  and  Analysis  of 
Alternatives 

To  the  extent  that  it  is  both  possible 
and  appropriate,  at  least  one  remedial 
alternative  shall  be  developed  as  part  of 
the  feasibiUty  study  (FS)  in  each  of  the 
following  categories: 

(a)  Alternatives  for  treatment  or 
disposal  in  an  off-site  facility,  as 
appropriate; ' 

(b)  Alternatives  that  attain  applicable 
or  relevant  and  appropriate  Federal 
public  health  and  environmental 
requirements; 

(c)  As  appropriate,  alternatives  that 
exceed  applicable  or  relevant  and 
appropriate  public  health  and 
environmental  requirements;* 

(d)  As  appropriate,  alternatives  that 
do  not  attain  applicable  or  relevant  and 
appropriate  public  health  and 
environmental  requirements  but  will 
reduce  the  likelihood  of  present  or  future 
threat  from  the  hazardous  substances 
and  that  provide  significant  protection 
to  public  health  and  welfare  and 
environment.  This  must  include  an 
alternative  that  closely  approaches  the 
level  of  protection  provided  by  the 


'  These  allematives  must  be  consistent  with 
EPA's  May  6. 1985  off-site  policy,  "Procedures  for 
Planning  and  Implementing  Off-Site  Response 
Actions."  In  some  cases,  off-site  disposal  or 
treatment  may  not  be  feasible  and  this  alternative 
may  be  eliminated  during  initial  screening  of 
alternatives.  The  decision  documents  should  reflect 
this  screening. 

'For  instance,  the  Agency  might  choose 
incineration  as  an  alternative  that  exceeds  what 
would  be  required  by  applicable  standards  because 
it  is  a  more  permanent  and  reliable  solution  than 
RCRA  closure  standards  for  land  disposal  facilities. 


applicable  or  relevant  and  appropriate 
requirements; 
(e)  A  no  action  alternative. 

2.  Selection  of  Remedy 

The  decisionmaker  will  consider  all  of 
the  alternatives  arrayed  in  the 
feasibility  study  and  will  give  primary 
consideration  to  remedies  that  attain  or 
exceed  applicable  or  relevant  and 
appropriate  Federal  public  health  and 
environmental  requirements.  Where  the 
selected  remedy  involves  an  EPA 
standard,  criterion,  or  advisory,  the 
decisionmaker  will  ensure  appropriate 
coordination  with  affected  ^A 
programs. 

In  appropriate  cases,  the 
decisionmaker  may  select  a  remedial 
action  that  includes  both  on-  and  off-site 
components. 

The  decisionmaker  may  select  an 
alternative  that  does  not  attain 
applicable  or  relevant  requirements  in 
one  of  the  five  following  circimistances: 

(a)  Interim  Remedy — Where  the 
selected  alternative  is  not  the  final 
remedy  and  will  become  part  of  a  more 
comprehensive  remedy,  the  lead  agency 
may  select  an  interim  remedy; 

(b)  Fund-Balancing — For  Fund- 
financed  responses  only,  the  need  for 
protection  of  public  health,  welfare  and 
the  enviroiunexit  at  the  facility  under 
consideration  for  all  of  the  alternatives 
that  attain  or  exceed  applicable  or 
relevant  and  appropriate  Federal 
requirements  is,  considering  the  amount 
of  money  available  in  the  Fund, 
outweighed  by  the  need  for  action  at 
other  sites  that  may  present  a  threat  to 
public  health  or  welfare  or  the 
environment.  In  the  event  of  Fund 
balancing,  the  lead  agency  shall  select 
the  alternative  which  most  closely 
approaches  the  level  of  protection 
provided  by  applicable  or  relevant  and 
appropriate  Federal  requirements, 
considering  the  specific  Fund-balanced 
sum  of  money  available  for  the 
immediate  facility.  Fund-balancing  is 
not  a.consideration  in  determining  the 
appropriate  extent  of  remedy  when  the 
response  will  be  performed  by  a 
potentially  responsible  party; 

(c)  Technical  Impracticality — Where 
no  alternative  that  attains  or  exceeds 
applicable  or  relevant  and  appropriate 
Federal  public  health  and  environmental 
requirements  is  technically  practical  to 
implement,  the  lead  agency  shall  select 
the  alternative  that  most  closely 
approaches  the  level  of  protection 
provided  by  the  applicable  or  relevant 
and  appropriate  requirements,  and 
which  is  reasonable  to  implement  from 
an  engineering  perspective; 
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(d)  Unacceptable  Environmental 
Impacts — Where  all  the  alternatives 
that  attain  or  exceed  Federal  public 
health  and  environmental  requirements, 
if  implemented,  will  result  in  signiRcant 
adverse  environmental  impacts,  the  lead 
agency  shall  select  the  alternative  that 
most  closely  approaches  the  level  of 
protection  provided  by  applicable  or 
relevant  and  appropriate  requirements, 
without  resulting  in  significant  adverse 
environmental  impacts;  or 

(e)  Overriding  Public  Interest  Related 
to  Enforcement — Where  the  remedy  is 
to  be  carried  out  pursuant  to  CERCLA 
section  106,  the  Fund  is  unavailable, 
there  is  a  strong  public  interest  in 
expedited  cleanup,  and  the  litigation 
probably  would  not  result  in  the  desired 
remedy,  the  lead  agency  will  select  the 
alternative  that  most  closely  approaches 
applicable  or  relevant  and  appropriate 
Federal  pubhc  health  and  environmental 
statutes  in  light  of  the  need  to  invoke  the 
exception. 

Where  one  of  these  situations  is 
present,  the  decisionmaker  may  select 
an  alternative  which  does  not  attain  or 
exceed  appHcaUe  or  relevant  and 
appropriate  Federal  public  health  or 
environmental  requirements,  yet  still 
provides  protection  of  the  public  health 
and  welfare  and  the  environment  The 
basis  lot  not  meeting  the  requirements 
must  be  fully  documented  and  explained 
in  the  appropriate  decision  documents. 
The  Agency  anticipates  that  most  fmal 
CERCLA  remedial  actions  will  attain  or 
exceed  applicable  or  relevant  and 
appropriate  public  health  or 
environmental  requirements. 

Other  Federal  criteria,  advisories, 
guidance,  and  State  standards  also  will 
be  considered  and  may  be  used  in 
developing  remedial  alternatives,  with 
appropriate  adjustments  for  site  speciRc 
circumstances.  If  E3^A  does  not  use,  or 
uses  and  adfusts  any  pertinent 
standards  in  this  category,  EPA  will 
fully  document  the  reasons  why  in  the 
decision  documents. 

For  Fund-financed  actions,  where 
State  standards  are  pari  of  the  cost- 
effective  remedy,  the  Fund  will  pay  to 
attain  those  standards.  Where  the  cost- 
effective  remedy  does  not  include  those 
State  standards,  the  State  may  pay  the 
difference  to  attain  them. 

3.  Administrative  and  Procedural 
Aspects 

The  following  modifications  will  be 
made  to  the  Soperfund  commmiity 
relations  program  to  ensure  that  it 
provides  a  similar  level  of  public 
involvement  to  that  provided  by  the 
permitting  programs  of  other 
environmental  laws: 


•  A  fact  sheet  should  be  included 
with  the  public  notice  and  feasibihty 
study  which  is  provided  to  the  public  2 
weeks  before  the  3-week  public 
comment  period.  The  fact  sheet  will 
clearly  summarize  the  feasibility  stiidy 
response  alternatives  and  other  issues, 
including  which  alternatives  attain  or 
exceed  Federal  public  health  and 
environmental  requirements.  For  those 
alternatives  that  do  not  attain 
applicable  or  relevant  and  appropriate 
requirements  of  other  public  health  and 
environmental  laws,  the  fact  sheet  shall 
identify  how  they  do  not  attain  the 
requirements  and  explain  how  they 
nonetheless  meet  the  goals  of  CERCLA. 
The  public  notice  should  include  a 
timetable  in  which  a  decision  will  be 
readied,  any  tentative  determinations 
which  the  Agency  has  made,  the 
location  where  relevant  documents  can 
be  obtained,  identification  of  community 
involvement  opportunities,  the  name  of 
an  Agency  contact,  and  other 
appropriate  information. 

•  A  public  notice  and  updated  fact 
sheet  should  be  prepared  upon  (1) 
Agency  selection  of  the  final  response 
action  and  (2)  completioa  of  the  final 
engineering  design.  Prior  to  selecting  the 
final  engineering  design,  the  Agency 
may  hold  a  public  meeting  to  inform  the 
public  of  the  design  alternatives  and  to 
solicit  comments. 

•  If  a  remedy  is  identified  that  is 
materially  different  from  those  proposed 
during  the  feasibility  study  public 
comment  period,  a  new  3-week  public 
comment  period  may  be  required  prior 
to  amending  the  Record  of  Decision, 
taking  into  consideration  the  features  of 
the  alternatives  addressed  in  the  public 
comment  period. 

The  CERCLA  enforcement  community 
relations  program  will  also  be  modified 
to  provide  for  an  enhanced  public 
participation  program  for  both  consent 
decrees  and  administrative  orders.  This 
program  will  be  substantially  equivalent 
to  the  revised  program  for  Fund- 
financed  actions.  Furthermore,  consent 
decrees  and  administrative  orders  will 
incorporate  administrative  requirements 
(i.e.  recordkeeping  and  monitoring) 
similar  to  those  mandated  by  other 
environmental  programs. 

V.  AppHcability  of  Pobcy 

This  policy  applies  to  two  situations: 

•  A  site-specific  FS  has  not  yet  been 
initiated;  the  FS  must  fully  comply  with 
this  policy. 

•  The  FS  has  been  initiated,  but  the 
remedy  has  not  yet  been  selected;  the 
requirements  of  this  policy  shall  be 
incorpoiaLed  into  the  FS  and  Record  of 
Decision  (ROD)  as  practicable. 


This  policy  does  not  apply  to  RODs 
signed  before  February  12, 1985,  the  date 
of  proposal  of  this  policy. 

If  you  have  any  questions  or 
comments,  please  contact  James 
Lounsbury,  Director,  Policy  Analysis 
Staff  (202  382-2182)  or  Stephen  M.  Smith 
of  his  staff  (202  382-2200). 

Potentially  Applicable  or  Relevant  and 
Appropriate  Requirements 

1.  EPA 's  Office  of  Solid  Waste 
administers,  inter  alia,  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (Pub.  L  94-580.  90  Stat  95. 
42  U.S.C.  6901  et  seq.).  Potentially 
applicable  or  relevant  requirements 
pursuant  to  that  Act  are: 

a.  Open  Dump  Criteria — Pursuant  to 
RCRA  Subtitle  D  criteria  for 
classification  of  solid  waste  disposal 
facilities  (40  CFR  Part  257). 

Note. — Only  relevant  to  nonhazardous 
wastes. 

b.  In  most  situations  Superfimd 
wastes  will  be  handled  in  accordance 
with  RCRA  Subtitle  C  requirements 
governing  standards  for  owners  and 
operators  of  hazardous  waste  treatment, 
storage,  and  disposal  facihties:  40  CFR 
Part  264,  for  permitted  facilities,  and  40 
CFR  Part  265,  for  interim  status 
facilities. 

•  Ground  Water  Protection  (40  CFR 
264.90-264.109). 

•  Ground  Water  Monitoring  (40  CFR 
265.90-265.94). 

•  Closure  and  Post  Closure  (40  CFR 
264.110-264.120,  265.110-265.112). 

•  Containers  (40  CFR  264.170-264.178, 
265.170-265.177). 

•  Tanks  (40  CFR  264.190-264.200, 
265.190-265.199). 

•  Surface  Impoundments  (40  CFR 
264.220-264.249,  265.220-265.230). 

•  Waste  Piles  (40  CFR  264.250- 
264.269,  265.250-265.258). 

•  Land  Treatment  (40  CFR  264.270- 
264.299,  265.270-265.282). 

•  Landfills  (40  CFR  264.300-264.339. 
265.300-265.316). 

•  Incinerators  (40  CFR  264.340- 
264.999,  265.340-265.369). 

•  Dioxin-containing  Wastes  (50  FR 
1978).  Includes  the  final  rule  for  the 
listing  of  dioxin  containing  waste. 

2.  EPA 's  Office  of  Water  administers 
several  potentially  applicable  or 
relevant  and  appropriate  statutes  and 
regulations  issued  thereunder: 

a.  Section  14.2  of  the  Public  Health 
Service  Act  as  amended  by  the  Safe 
Drinking  Water  Act  as  amended  (Pub.  L 
93-523,  88  Stat.  1660,  42  U.S.C.  300f  et. 
seq.] 
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•  Maximum  Contaminant  Levels  (for 
all  sources  oi  drinking  water  exposure). 
(40  CFR  141.11-141.16). 

•  Underground  faiiection  Control 
Regulations.  (40  CFR  Parts  144. 145, 146. 
and  147). 

b.  Clean  Water  Act  as  amended  (Pub. 
L.  92-500.  86  Stat  816. 33  U^.C  1251  et 
seq.) 

•  Requirements  established  pursuant 
to  sections  301,  302,  303  (including  State 
water  quality  standards).  306, 307. 
(including  Federal  pretreatment 
requirements  for  discharge  into  a 
publicly  owned  treatment  works),  and 
403  of  the  Clean  Water  Act.  (40  CFR 
Parts  131. 400-469). 

c.  Marine  Protection.  Research,  and 
Sanctuaries  Act  (33  U.S.C.  1401). 

•  Incineration  at  sea  requirements. 
(40  CFR  Parts  220-225,  227.  228,  See  also 
40  CFR  125.120-125.124). 

3.  EPA  '3  Office  of  Pesticides  and  Toxic 
Substances 

Toxic  Substances  Control  Act  (15 
U.S.C.  2601). 

•  PCB  Requirements  Generally:  40 
CFR  Part  761;  Manufacturing  Processing, 
Distribution  in  Commerce,  and  Use  of 
PCBs  and  PCB  Items  (40  CFR  781.20- 
761.30);  Markings  of  PCBs  and  PCB 
Items  (40  CFR  761.40-761.45);  Storage 
and  Disposal  (40  CFR  761.60-761.79). 
Records  and  Reports  (40  CFR  761.180- 
761.185).  See  also  40  CFR  129.105.  750. 

•  Disposal  of  Waste  Material 
Containing  TCDD.  (40  CFR  Parts 
775.180-775.197). 

4.  EPA 's  Office  of  External  Affairs 

•  Section  404(b)(1)  Guidelines  for 
Specification  of  Disposal  Sites  for 
Dredged  or  Fill  Material  (40  CFR  Part 
230). 

•  Procedures  for  denial  or  Restriction 
of  Disposal  Sites  for  Dredged  Material 
(§  404(c)  Procedures,  40  CFR  Part  231). 

5.  EPA's  Office  of  Air  and  Radiation 
administers  several  potentially 
applicable  or  relevant  and  appropriate 
statutes  and  regulations  issued 
thereunder:     ■ 

a.  The  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978  (42  U.S.C. 
2022). 

•  Uranium  mill  tailing  rules— Healtfi 
and  Environmental  Protection  Standards 
for  Uranium  and  Thorium  Mill  Tailings 
(40  CFR  Part  192). 

b.  Clean  Air  Act  (42  U.S.Q  7401). 

•  National  Ambient  Air  Quality 
Standards  for  total  suspended 
particulates  (40  CFR  Parts  50.6-50.7). 

•  National  Ambient  Air  Quality 
Standards  for  ozone  (40  CFR  50.9). 

•  Standards  for  Protection  Against 
Radiation — high  and  low  level 


radioactive  waste  rule.  (10  CHI  Part  20). 
See  also  10  CFR  Parts  la  40. 60, 61.  72. 
960.961. 

•  National  Emission  Standard  for 
Hazardous  Air  Pollutants  for  Asbestos. 
(40  CFR  61.140-61.156).  See  also  40  CFR 
427.110-427.116,  763. 

•  National  Emission  Standard  for 
Hazardous  Air  Pollutants  for 
Radionuclides  (40  CFR  Part  61, 10  CFR 
20.101-20.108). 

6.  Other  Federal  Requirements. 

a.  OSHA  requirements  for  workers 
engaged  in  response  activities  are 
codified  under  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  651). 
The  relevant  regulatory  requirements 
are  included  under 

•  Occupational  Safety  and  Healft 
Standards  (General  Industry  Standards) 
(29  CFR  Part  1910). 

•  The  Safety  and  Health  Standards 
for  Federal  Service  Contracts  (29  CFR 
Part  1926). 

•  The  Shipyard  and  Longshore 
Standards  (29  CFR  Parts  1915. 1918). 

•  RecortUceeping,  reporting,  and 
related  regulations  (29  CFR  Part  1904). 

b.  Historic  Sites,  Buildings,  and 
Antiquities  Act  (16  U.S.C.  481). 

c.  National  Historic  Preservation  Act. 
16  U.S.C.  470.  Compliance  with  NEPA 
required  pursuant  to  7  CFR  Part  65a 
Protection  of  Archaeological  Resources: 
Uniform  Regulations — Department  of 
Defense  (32  CFR  Part  229,  229.4), 
Department  of  the  Interior  (43  CFR  Part 

7,  7.4). 

d.  D.O.T.  Rules  for  the  Transportation 
of  Hazardous  Materials,  49  CFR  Parts 
107, 171.1-171.500.  Regulation  of 
activities  in  or  affecting  waters  of  the 
United  States  pursuant  to  33  CFR  Parts 
320-329.  The  following  requirements  are 
also  triggered  by  Fund-financed  actions: 

•  Endangered  Species  Act  of  1973, 16 
U.S.C.  1531.  (Generally.  50  CFR  Parts  81, 
225,  402).  Wild  and  Scenic  Rivers  Act.  16 
U.S.C.  1271. 

•  Fish  and  Wildlife  Coordination  Act, 
16  W.S.C.  661  note. 

•  Fish  and  Wildlife  Imprtvement  Act 
of  1978,  and  Fish  and  Wildlife  Act  of 
1956, 16  U.S.C.  742a  note. 

•  Fish  and  Wildlife  Conservation  Act 
of  1980, 18  U.S.C.  2901.  (Generally,  50 
CFR  Part  83). 

•  Coastal  Zone  Management  Act  of 
1972, 16  U.S.a  1451.  (Generally.  15  CFR 
Part  930  and  15  CFR  923.45  for  Air  and 
Water  Pollution  Control  Requirements). 

Other  Federal  Critraia,  Advisories, 
Guidance,  and  State  Standaids  To  Be 
Considered 

1.  Federal  Criteria,  Advisories  and 
Procedures 

•  Health  Effects  Assessments  (HEAs). 


•  Recommended  Maximam 
Concentration  Limits  (RMQj). 

•  Federal  Water  Quality  Criteria 
(1976, 1980, 1964).  Note:  Federal  Water 
Quality  Criteria  are  not  legally 
enforceable.  State  water  quality 
standards  are  legally  enforceable,  and 
are  developed  using  appropriate  aspects 
of  Federal  Water  Quality  Criteria-  In 
many  cases.  State  water  quality 
standards  do  not  include  specific 
numerical  limitations  on  a  laige  mmiber 
of  priority  pollutants.  When  neidier 
State  standards  nor  MCLs  exist  for  a 
given  pollutant,  Federal  Water  Quality 
Criteria  are  pertinent  and  therefore  are   - 
to  be  considered. 

•  Pesticide  re^strations. 

•  Pesticide  and  food  additive 
tolerances  and  action  levels.  Note: 
Germane  portions  of  tolerances  and 
action  levels  may  be  poUnent  and 
therefore  are  to  be  considered  in  certain 
situations. 

•  Waste  load  allocation  procedures. 
EPA  Office  of  Water. 

•  Federal  sole  source  aquifer 
requirements. 

•  Public  health  basis  for  the  decision 
to  list  pollutants  as  hazardous  imder 
section  112  of  the  Qean  Air  Act 

•  EPA's  Ground-water  Protection 
Strategy. 

•  New  Source  Performance  Standards  . 
for  Storage  Vessels  for  Petroleum 
Liquids. 

•  TSCA  health  data. 

•  Pesticide  registration  data. 

•  TSCA  chemical  advisories  (2  or  3 
issued  to  date). 

•  Advisories  issued  by  FWS  and- 
NWFS  under  the  Fish  and  Wildlife 
Coordination  Act. 

•  Executive  Orders  related  to 
Floodplains  (11988)  and  Wetlands 
(11990J  as  implemented  by  EPA's  August 
6, 1985,  Policy  on  Floodplains  and 
Wetlands  Assessments  for  CERCLA 
Actions. 

•  TSCA  Compliance  Program  Policy. 

•  OSHA  health  and  safety  standards 
that  may  be  used  to  protect  public 
health  (non-workplace). 

•  Health  Advisories.  EPA  Office  of 
Water. 

2.  State  Standards' 

•  State  Requirements  on  Disposal  and 
Transport  of  Radioactive  wastes. 

•  State  Approval  of  Water  Supply 
System  Additions  or  Developments. 

•  State  Ground  Water  Withdrawal 
Approvals. 

•  Requirements  of  autfaorited 
(Subtitle  C  of  RCRA)  State  hazardous 

waste  programs. 
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•  State  Implementation  Plans  and 
Delegated  Programs  Under  Clean  Air 
Act. 

•  All  other  State  requirements,  not 
delegated  through  EPA  authority. 

•  Approved  State  NPDES  programs 
under  the  Clean  Water  Act. 

•  Approved  State  UIC  programs 
under  the  Safe  Drinking  Water  Act. 
Note:  Many  other  State  and  local 
requirements  could  be  pertinent. 
Forthcoming  guidance  will  include  a 
more  comprehensive  list. 

3.  USEPA  RCRA  Guidance  Documents 

•  Draft  Alternate  Concentration 
Limits  (ACL)  Guidance. 

A.  EPA's  RCRA  Design  Guidelines 

1.  Surface  Impoundments,  Liners 
Systems,  Final  Cover  and  Freeboard 
Control. 

2.  Waste  Pile  Design — Liner  Systems. 

3.  Land  Treatment  Units. 

4.  Landfill  Design — Liner  Systems  and 
Final  Cover. 

B.  Permitting  Guidance  Manuals 

1.  Permit  Applicant's  Guidance 
Manual  for  Hazardous  Waste  Land 
Treatment,  Storage,  and  Disposal 
Facilities. 

2.  Permit  Writer's  Guidance  Manual 
for  Hazardous  Waste  Land  Treatment, 
Storage,  and  Disposal  Facilities. 

3.  Permit  Writer's  Guidance  Manual 
for  Subpart  F. 

4.  Permit  Applicant's  Guidance 
Manual  for  the  General  Facility 
Standards. 

5.  Waste  Analysis  Plan  Guidance 
Manual. 

6.  Permit  Writer's  Guidance  Manual 
for  Hazardous  Waste  Tanks. 

7.  Model  Permit  Application  for 
Existing  Incinerators. 

8.  Guidance  Manual  for  Evaluating 
Permit  Applications  for  the  Operation  of 
Hazardous  Waste  Incinerator  Units. 

9.  A  guide  for  Preparing  RCRA  Permit 
Applications  for  Existing  Storage 
Facilities. 

10.  Guidance  Manual  on  Closure  and 
Post-Closure  Interim  Status  Standards. 

C.  Technical  Resource  Documents 
(TRDs) 

(1)  Evaluating  Cover  Systems  for  Solid 
and  Hazardous  Waste. 

(2)  Hydrologic  Simulation  of  Solid 
Waste  Disposal  Sites. 

(3]  Landfill  and  Surface  Impoundment 
Performance  Evaluation. 

(4)  Lining  of  Water  Impoundment  and 
Disposal  Facilities. 

(5)  Management  of  Hazardous  Waste 
Leachate. 

(6)  Guide  to  the  Disposal  of 
Chemically  Stabilized  and  Solidified 
Waste. 


(7)  Closure  of  Hazardous  Waste 
Surface  Impoundments. 

(8)  Hazardous  Waste  Land  Treatment. 

(9)  Soil  Properties,  Classification,  and 
Hydraulic  Conductivity  Testing. 

D.  Test  Methods  for  Evaluating  Solid 
Waste 

(1)  Solid  Waste  Leaching  Procedure 
Manual. 

(2)  Methods  for  the  Prediction  of 
Leachate  Plume  Migration  and  Mixing. 

(3)  Hydrologic  Evaluation  of  Landfill 
Performance  (HELP)  Model  Hydrologic 
Simulation  on  SoUd  Waste  Disposal 
Sites. 

(4)  Procedures  for  Modeling  Flow 
Through  Clay  Liners  to  Determine 
Required  Liner  Thickness. 

(5)  Test  Methods  for  Evaluating  Solid 
Wastes. 

(6)  A  Method  for  Determining  the 
Compatibility  of  Hazardous  Wastes. 

(7)  Guidance  Manual  on  Hazardous 
Waste  Compatibility. 

4.  USEPA  Office  of  Water  Guidance 
Documents   . 

A.  Pretreatment  Guidance  Documents 

(1)  304(g)  Guidance  Document  Revised 
Pretreatment  Guidelines  {3  Volumes) 

B.  Water  Quality  Guidance  Documents 

(1)  Ecological  Evaluation  of  Proposed 
Discharge  of  Dredged  Material  into 
Ocean  Waters  (1977) 

(2)  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessments 
for  Conducting  Use  Attainability 
Analyses  (1983) 

(3)  Water-Related  Environmental  Fate 
of  129  Priority  Pollutants  (1979) 

(4)  Water  Quality  Standards 
Handbook  (1983) 

(5)  Technical  Support  Document  for 
Water  Quality-based  Toxics  Control. 

C.  NPDES  Guidance  Documents 

(1)  NPDES  Best  Management  Practices 
Guidance  Manual  (June  1981)  * 

(2)  Case  studies  on  toxicity  reduction 
evaluation  (May  1983). 

D.  Ground  Water/UIC  Guidance 
Document 

(1)  Designation  of  a  USDW 

(2)  Elements  of  Aquifer  Identification 

(3)  Interim  guidance  for  public 
participation 

(4)  Definition  of  major  facilities 

(5)  Corrective  action  requirements 

(6)  Requirements  applicable  to  wells 
injecting  into,  through  or  above  an 
aquifer  which  has  been  exempted 
pursuant  to  Sl46.104(b](4). 

(7)  Guidance  for  UIC  implementation 
on  Indian  lands. 


5.  USEPA  Manuals  from  the- Office  of 
Research  and  Development 

(1)  EW  846  methods— laboratory 
analytic  methods. 

(2)  Lab  protocols  developed  pursuant 
to  Qean  Water  Act  9  304(h). 

For  the  reasons  set  forth  in  the 
preamble,  Part  300,  Chapter  1  of  Title  40, 
Code  of  Federal  Regulations,  is 
amended  as  foHows: 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  Sec.  105,  Pub.  L  9&-510. 94  Stat. 
2764,  42  U.S.C.  9605  and  sec.  311(c](2).  Pub.  L. 
92-500  as  amended,  86  Stat.  865.  33  U.S.C. 
1321(c)(2);  E.0. 12316.  46  FR  42237  (August  20, 
1981);  &0. 11735,  38  FR  21243  (August  1973). 

2.  Subparts  A  through  G  and  §300.84 
of  Subpart  H  of  Part  300  are  revised  to 
read  as  follows: 

PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 

Subpart  A— Introduction 

300.1  Purpose  and  objectives. 

300.2  Authority. 

300.3  Scope. 

300.4  Application^ 

300.5  Abbreviations. 

300.6  Definitions. 

Sultpart  B— RMponsil>(Uty 

300.21  Duties  of  President  delegated  to 
Federal  agencies. 

300.22  Coordination  among  and  by  Federal 
agencies. 

300.23  Other  assistance  by  Federal 
agencies. 

300.24  State  and  local  participation. 

300.25  Nongovernment  participation. 

Subpart  C— Organization 

300.31  Organizational  concepts. 

300.32  Planning  and  coordination. 

300.33  Response  operations. 

300.34  Special  forces  and  teams. 

300.35  Multi-regional  responses. 

300.36  Communications. 

300.37  Special  considerations. 

300.38  Worker  health  and  safety. 

300.39  Public  information. 

300.40  OSC  reports. 

Subpart  D— Plans 

300.41  Regional  and  local  plans. 

300.42  Regional  contingency  plans. 

300.43  Local  contingency  plans. 

Sul)part  E— Operational  Response  Phases 
for  OH  Removal 

300.51  Phase  I — Discovery  and  notification. 

300.52  Phase  II — Preliminary  assessment 
and  initiation  of  action. 

300.53  Phase  lU— Containment, 
countermeasures,  cleanup,  and  disposal. 

300.54  Phase  IV — Documentation  and  cost 
recovery. 

300.55  General  pattern  of  response. 

300.56  [Reserved]. 
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Sec. 

300.57  Waterfowl  conservation. 

300.58  Funding. 

Subpart  F—MazardotM  Substano* 
Response 

300.61  General. 

300.62  State  role. 

30a63    Discovery  and  notification. 

300.64  Preliminary  assessment  for  removal 
actions. 

300.65  Removals. 

300.66  Site  evaluation  phase  and  National 
Priorities  List  determination. 

300.67  Community  relations. 

300.68  Remedial  action. 

300.69  Documentation  and  cost  recovery. 

300.70  Methods  of  remedying  releases. 

300.71  Other  party  responses. 

Subpart  G— Trustees  for  Natural  Resources 

300.72  Designation  of  Federal  trustees. 

300.73  State  trustees. 

300.74  Responsibilities  of  trustees. 

Subpart  H— Use  of  DispersanU  and  Otber 
Chemicals 


300.84    Authorization  of  use. 

***** 

Subpart  A— Introduction 

§  300.1    Purpose  and  objectives. 

The  purpose  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP  or  Plan)  is  to 
effectuate  the  response  powers  and 
responsibilities  created  by  the 
Cpmprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  and  the 
authorities  established  by  section  311  of 
the  Clean  Water  Act  (CWA).  as 
amended. 

§300.2    Authority. 

The  Plan  is  required  by  section  105  of 
CERCLA,  42  U.S.C  9605,  and  by  section 
311(c)(2)  of  the  CWA,  as  amended,  33 
U.S.C.  1321(c)(2).  In  Executive  Order 
12316  (46  FR  42237),  the  President 
delegated  to  the  Environmental 
Protection  Agency  the  responsibility  for 
the  amendment  of  the  NCP  and  all  of  the 
other  functions  vested  in  the  President 
by  section  105  of  CERCLA.  Amendments 
to  the  NCP  shall  be  coordinated  for 
notice  and  comment  prior  to  publication 
with  members  of  the  National  Response 
Team,  including  the  Federal  Emergency 
Management  Agency  and  the  Nuclear 
Regulatory  Commission,  in  order  to 
avoid  inconsistent  or  duplicative 
requirements  in  the  emergency  planning 
responsibilities  of  those  agencies. 

§300.3    Scope. 

(a)  The  Plan  applies  to  all  Federal 
agencies  and  this  plan  is  in  effect  fon 

(1)  Discharges  or  substantial  threats 
of  discharges  of  oil  to  or  upon  the 
navigable  waters  of  the  United  States 


and  adjoining  shorelines,  for  the 
contiguous  zone,  and  the  high  seas 
beyond  the  contiguous  zone  in 
connection  with  activities  under  the 
Outer  Continental  Shelf  Lands  Act  or 
the  Deepwater  Port  Act  of  1974,  or 
which  may  affect  natural  resources 
belonging  to,  appertaining  to,  or  under 
the  exclusive  management  authority  of 
the  United  States  (including  resources 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act). 
(See  sections  311(b)(1)  and  502(7)  of  the 
CWA.) 

(2)  Releases  or  substantial  threats  of 
releases  of  hazardous  substances  into 
the  environment,  and  releases  or 
substantia!  threats  of  releases  of 
pollutants  or  contaminants  which  may 
present  an  imminent  and  substantial 
danger  to  public  health  or  welfare. 

(b)  The  Plan  provides  for  efficient, 
coordinated,  and  effective  response  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants,  and 
contaminants  in  accordance  with  the 
authorities  of  CERCLA  and  the  CWA.  It 
provides  for 

(1)  Division  and  specification  of 
responsibilities  among  the  Federal, 
State,  and  local  governments  in 
response  actions,  and  appropriate  roles 
for  private  entities. 

(2)  The  national  response  organization 
that  may  be  brought  to  bear  in  response 
actions,  including  description  of  the 
organization,  response  personnel,  and 
resources  that  are  avaiLabJe  to  respond. 

(3)  The  establishment  of  requirements 
for  Federal  regional  and  Federal  local 
contingency  plans,  and  encouragement 
of  pre-planning  for  response  by  other 
levels  of  government 

(4)  Procedures  for  undertaking 
removal  operations  pursuant  to  section 
311  of  the  CWA. 

(5)  Procedures  for  undertaking 
response  operations  pursuant  to 
CERCLA. 

(6)  Designation  of  trustees  for  natural 
resources  for  purposes  of  CERCLA. 

(7)  National  policies  and  procedures 
for  the  use  of  dispersants  and  other 
chemicals  in  removal  and  response 
actions. 

(c)  In  implementing  this  Plan, 
consideration  shall  be  given  to  the  Joint 
Canada/U.S.  Contingency  Plan;  the 
U.S./Mexico  Joint  Contingency  Plan; 
and  international  assistance  plans  and 
agreements,  security  regulations  and 
responsibilities  based  on  international 
agreements.  Federal  statutes,  and 
executive  orders.  Actions  taken 
pursuant  to  this  Plan  shall  conform  to 
the  provisions  of  international  joint 
contingency  plans,  where  they  are 
applicable,  llie  Department  of  State 


should  be  consulted  prior  to  taking  any 
action  whidi  may  affect  its  activities. 

§300.4    AppUcatioa 

The  Plan  is  applicable  to  response 
taken  pursuant  to  the  authorities  under 
CERCLA  and  section  311  of  the  CWA. 

§900.5    Abbreviations. 

(a)  Department  and  Agency  Title 
Abbreviations: 

DOC — Department  of  Commerce 

DOD — Department  of  Defense 

DOE — Department  of  Energy 

DOI — Depeutment  of  the  Interior 

DOJ — Department  of  Justice 

DOL — Department  of  Labor 

DOS-4)epartment  of  State 

DOT — ^Department  of  Transportation 

EPA — Environmental  Protection  Agency 

FEMA — Federal  Emergency 

Management  Agency 
HHS — Department  of  Health  and 

Human  Services 
NIOSH— National  Institute  for 

Occupational  Safety  and  Health 
NOAA — National  Oceanic  and 

Atmospheric  Administration 
USCG— U.S.  Coast  Guard 
USDA— U.S.  Department  of  Agriculhire 

(b)  Operational  Tide  Abbreviations: 
ERT — ^Environmental  Response  Team 
FCO — Federal  Coordinating  Officer 
NRC — National  Response  Center 
NRT — ^National  Response  Team 
NSF— National  Stiike  Force 

OSC — On-Scene  Coordinator 
PAAT — Public  Affairs  Assist  Team 
PLAT — Public  Information  Assist  Team 
RPM — ^Remedial  Project  Manager 
RRC — Regional  Response  Center 
RRT — Regional  Response  Team 
SSC — Scientific  Support  Coordinator 

§300.6    Definitions. 

Terms  not  defined  in  this  section  have 
the  meaning  given  by  CERCLA  or  the 
CWA. 

Activation  means  notification  by 
telephone  or  other  expeditious  manner 
or,  when  required,  the  assembly  of  some 
or  all  appropriate  members  of  the  RRT 
or  NRT. 

Applicable  requirements  means  those 
Federal  requirements  that  would  be 
legally  applicable,  whether  directly,  ot 
as  incorporated  by  a  Federally 
authorized  State  program,  if  the 
response  actions  were  not  undertaken 
pursuant  to  CERCLA  section  104  or  10& 

CERCLA  or  "Supeifund"  is  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980. 

Claim,  as  defined  by  section  101(4)  of 
CERCLA,  means  a  demand  in  writiio^  for 
a  sum  certain. 
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Coastal  waters,  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
the  waters  of  the  coastal  zone  except  for 
the  Great  Lakes  and  specified  ports  and 
harbors  on  inland  rivers. 

Coastal  zone,  as  defined  for  the 
purpose  of  this  Plan,  means  all  U.S. 
waters  subject  to  the  tide,  U.S.  waters,  of 
the  Great  Lakes,  specified  ports  and 
harbors  on  the  inland  rivers,  waters  of 
the  contiguous  zone,  other  waters  of  the 
high  seas  subject  to  this  Plan,  and  the 
land  surface  or  land  substrata,  ground 
waters,  and  ambient  air  proximal  to 
those  waters.  The  term  coastal  zone 
delineates  an  area  of  Federal 
responsibility  for  response  action. 
Precise  boundaries  are  determined  by 
EPA/USCG  agreements  and  identified 
in  Federal  regional  contingency  plans. 

Contiguous  zone  means  the  zone  of 
the  high  seas,  established  by  the  United 
States  under  Article  24  of  the 
Convention  on  the  Territorial  Sea  and 
Contiguous  Zone,  which  is  contiguous  to 
the  territorial  sea  and  which  extends 
nine  miles  seaward  from  the  outer  limit 
of  the  territorial  sea. 

Discharge,  as  defined  by  section 
311(a)(2)  the  of  CWA,  includes,  but  is 
not  limited  to,  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying,  or 
dumping  of  oil.  For  purposes  of  this  Plan, 
discharge  shall  also  mean  substantial 
threat  of  discharge. 

Drinking  water  supply,  as  defined  by 
section  101(7)  of  CERCLA,  means  any 
raw  or  finished  water  source  that  is  or 
may  be  used  by  a  public  water  system 
(as  defined  in  the  Safe  Drinking  Water 
Act)  or  as  drinking  water  by  one  or  more 
individuals. 

Environment,  as  defined  by  section 
101(8)  of  CERCLA,  means  the  navigable 
waters,  the  waters  of  the  contiguous 
zone,  and  the  ocean  waters  of  which  the 
natural  resources  are  under  the 
exclusive  management  authority  of  the 
United  States  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act;  and  any  other  surface  water, 
ground  water,  drinking  water  supply, 
land  surface  and  subsurface  strata,  or 
ambient  air  within  the  United  States  or 
under  the  jurisdiction  of  the  United 
States. 

Facility,  as  defined  by  section  101(9) 
of  CERCLA,  means  any  building, 
structure,  installation,  equipment,  pipe 
or  pipeline  (including  any  pipe  into  a 
sewer  or  publicly  owned  treatment 
works),  well,  pit,  pond,  lagoon, 
impoundment,  ditch,  landfill,  storage 
container,  motor  vehicle,  rolling  stock, 
or  aircraft,  or  any  site  or  area  where  a 
hazardous  substance  has  been 
deposited,  stored,  disposed  of,  or  placed, 
or  otherwise  come  to  be  located;  but 


does  not  include  any  consumer  product 
in  consumer  use  or  any  vessel.     ' 

Feasibility  study  is  a  process 
undertaken  by  the  lead  agency  (or 
responsible  party  if  the  responsible 
party  will  be  developing  a  cleanup 
proposal)  for  developing,  evaluating, 
and  selecting  remedial  actions  which 
emphasizes  data  analysis.  The 
feasibility  study  is  generally  performed 
concurrently  and  in  an  interdependent 
fashion  with  the  remedial  investigation. 
In  certain  situations,  the  lead  agency 
may  require  potentially  responsible 
parties  to  conclude  initial  phases  of  the 
remedial  investigation  prior  to  initiation 
of  the  feasibility  study.  The  feasibility 
study  process  uses  data  gathered  during 
the  remedial  investigation.  These  data 
are  used  to  define  the  objectives  of  the 
response  action  and  to  broadly  develop 
remedial  action  alternatives.  Next,  an 
initial  screening  of  these  alternatives  is 
required  to  reduce  the  number  of 
alternatives  to  a  workable  number. 
Finally,  the  feasibility  study  involves  a 
detailed  analysis  of  a  limited  number  of 
alternatives  which  remain  after  the 
initial  screening  stage.  The  factors  that 
are  considered  in  screening  and 
analyzing  the  alternatives  are  public 
health,  economics,  engineering 
practicality,  environmental  impacts,  and 
institutional  issues. 

Federally  permitted  release,  as 
defined  by  section  101(10)  of  CERCLA, 
means  discharges  in  compliance  with  a 
permit  under  section  402  of  the  Federal 
Water  Pollution  Control  Act;  discharges 
resulting  fit)m  circiunstances  identified 
and  reviewed  and  made  part  of  the 
public  record  with  respect  to  a  permit 
issued  or  modified  under  section  402  of 
the  Federal  Water  Pollution  Control  Act 
and  subject  to  a  condition  of  such 
permit;  continuous  or  anticipated 
intermittent  discharges  from  a  point 
source,  identified  in  a  permit  or  permit 
application  under  section  402  of  the 
Federal  Water  Pollution  Control  Act, 
which  are  caused  by  events  occurring 
within  the  scope  of  relevant  operating  or 
treatment  systems;  discharges  in 
compliance  with  a  legally  enforceable 
permit  under  section  404  of  the  Federal 
Water  Pollution  Control  Act;  releases  in 
compliance  with  a  legally  enforceable 
final  permit  issued  pursuant  to  sections 
3005  (a)  through  (d)  of  the  Solid  Waste 
Disposal  Act  from  a  hazardous  waste 
treatment,  storage,  or  disposal  facility 
when  such  permit  specifically  identifies 
the  hazardous  substances  and  makes 
such  substances  subject  to  a  standard  of 
practice,  control  procedure  or  bioassay 
limitation  or  condition,  or  other  control 
on  the  hazardous  substances  in  such 
releases;  any  release  in  compliance  with 
a  legally  enforceable  permit  issued 


under  section  102  or  section  103  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972;  any  injection  of 
fluids  authorized  under  Federal 
underground  injection  control  programs 
or  State  programs  submitted  for  Federal 
approval  (and  not  disapproved  by  the 
Administrator  of  EPA)  pursuant  to  Part 
C  of  the  Safe  Drinking  Water  Act;  any 
emission  into  the  air  subject  to  a  permit 
or  control  regulation  under  section  111, 
section  112,  Title  1  Part  C,  Title  1  Part  D, 
or  State  implementation  plans  submitted 
in  accordance  with  section  110  of  the 
Clean  Air  Act  (and  not  disapproved  by 
the  Administrator  of  EPA),  including  any 
schedule  or  waiver  granted, 
promulgated,  or  approved  under  these 
sections;  any  injection  of  fluids  or  other 
materials  authorized  under  applicable 
State  law  for  the  purpose  of  stimulating 
or  treating  wells  for  the  production  of 
crude  oil,  natural  gas,  or  water,  for  the 
purpose  of  secondary,  tertiary,  or  other 
enhanced  recovery  of  crude  oil  or 
natural  gas,  or  which  are  brought  to  the 
surface  in  conjunction  with  the 
production  of  crude  oil  or  natural  gas 
and  which  are  reinjected;  the 
introduction  of  any  pollutant  into  a 
publicly  owned  treatment  works  when 
such  pollutant  is  specified  in  and  in 
compliance  with  applicable 
pretreatment  standards  of  section  307(b) 
or  (c)  of  the  CWA  and  enforceable 
requirements  in  a  pretreatment  program 
submitted  by  a  State  or  municipality  for 
Federal  approval  under  section  402  of 
such  Act;  and  any  release  of  source, 
special  nuclear,  or  by-product  material, 
as  those  terms  are  defined  in  the  Atomic 
Energy  Act  of  1954,  in  compliance  with  a 
legally  enforceable  license,  permit, 
regulation,  or  order  issued  pursuant  to 
the  Atomic  Energy  Act  of  1954. 

First  Federal  official  means  the  first 
Federal  representative  of  a  participating 
agency  of  the  National  Response  Team 
to  arrive  at  the  scene  of  a  discharge  or  a 
release.  This  official  coordinates 
activities  under  this  Plan  and  may 
initiate,  in  consultation  with  the  OSC, 
any  necessary  actions  until  the  arrival 
of  the  predesignated  OSC.  A  State  with 
primary  jurisdiction  over  a  site  covered 
by  a  cooperative  agreement  will  act  in 
the  stead  of  the  First  Federal  official  for 
any  incident  at  the  site. 

Fund  or  Trust  Fund  means  the 
Hazardous  Substance  Response  Trust 
Fund  established  by  section  221  of 
CERCLA. 

Ground  water,  as  defined  by  section 
101(12)  of  CERCLA,  means  water  in  a 
saturated  zone  or  stratum  beneath  the 
surface  of  land  or  water. 

Hazardous  substance,  as  defined  by 
section  101(14)  of  CERCLA,  means:  any 
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substance  designated  pursuant  to 
section  311(b)(2)(A)  of  the  CWA;  any 
element,  compound,  mixture,  solution,  or 
substance  designated  pursuant  to 
section  102  of  CERCLA;  any  hazardous 
waste  having  the  characteristics 
identified  under  or  listed  pursuant  to 
section  3001  of  the  Solid  Waste  Disposal 
Act  (but  not  including  any  waste  the 
regulation  of  which  under  the  Solid 
Waste  Disposal  Act  has  been  suspended 
by  Act  of  Congress);  any  toxic  pollutant 
listed  under  section  307(a)  of  the  CWA; 
any  hazardous  air  pollutant  listed  under 
section  112  of  the  Clean  Air  Act;  and 
any  imminently  hazardous  chemical 
substance  or  mixture  with  respect  to 
which  the  Administrator  has  taken 
action  pursuant  to  section  7  of  the  Toxic 
Substances  Control  Act.  The  term  does 
not  include  petroleum,  including  crude 
oil  or  any  fraction  thereof,  which  is  not 
otherwise  specifically  listed  or 
designated  as  a  hazardous  substance  in 
the  first  sentence  of  this  paragraph,  and 
the  term  does  not  include  natural  gas, 
natural  gas  liquids,  liquified  natural  gas 
or  synthetic  gas  usable  for  fuel  (or 
mixtures  of  natural  gas  and  such 
synthetic  gas). 

Inland  waters,  for  the  purposes  of 
classifying  the  size  of  discharges,  means 
those  waters  of  the  U.S.  in  the  inland 
zone,  waters  of  the  Great  Lakes,  and 
specified  ports  and  harbors  on  inland 
rivers. 

Inland  zone  means  the  enviroiunent 
inland  of  the  coastal  zone  excluding  the 
Great  Lakes  and  specified  ports  and 
harbors  of  inland  rivers.  The  term  inland 
zone  delineates  the  area  of  Federal 
responsibility  for  response  action. 
Precise  boundaries  are  determined  by 
EPA/USCG  agreement  and  identified  in 
Federal  regional  contingency  plans. 

Lead  agency  means  the  Federal 
agency  (or  State  agency  operating 
pursuant  to  a  contract  or  cooperative 
agreement  executed  pursuant  to  section 
104(d)(1)  of  CERCLA)  that  has  primary 
responsibility  for  coordinating  response 
action  under  this  Plan.  A  Federal  lead 
agency  is  the  agency  that  provides  the 
OSC  or  RPM  as  specified  elsewhere  in 
this  Plan.  In  the  case  of  a  State  as  lead 
agency,  the  State  shall  carry  out  the 
same  responsibilities  delineated  for 
OSCs/RPMs  in  this  Plan  (except 
coordinating  and  directing  Federal 
agency  response  actions). 

Managennent  of  migration  means 
actions  that  are  taken  to  minimize  and 
mitigate  the  migration  of  hazardous 
substances  or  pollutants  or 
contaminants  and  the  effects  of  such 
migration.  Management  of  migration 
actions  may  be  appropriate  where  the 
hazardous  substances  or  pollutants  or 
contaminants  are  no  longer  at  or  near 


the  area  where  they  were  originally 
located  or  situations  where  a  source 
carmot  be  adequately  identified  or 
characterized.  Measures  may  include, 
but  are  not  limited  to,  provision  of 
alternative  water  supplies,  management 
of  a  plume  of  contamination,  or 
treatment  of  a  drinking  water  aquifer. 

Natural  resources,  as  defined  by 
section  101(16)  of  CERCLA,  means  land, 
fish,  wildlife,  biota,  air,  water,  ground 
water,  drinking  water  supplies,  and 
other  such  resources  belonging  to, 
managed  by,  held  in  trust  by, 
appertaining  to,  or  otherwise  controlled 
by  the  United  States  (including  the 
resources  of  fishery  conservation  zones 
established  by  the  Magnuson  Fishery 
Conservation  and  Management  Act), 
any  State  or  local  government,  or  any 
foreign  government. 

Offshore  facility,  as  defined  by 
section  101(17)  of  CERCLA  and  section 
311(a)(ll)  of  the  CWA,  means  any 
facility  of  any  kind  located  in,  on,  or 
under  any  of  the^iavigable  waters  of  the 
U.S.  and  any  faciUty  of  any  kind  which 
is  subject  to  the  jurisdiction  of  the  U.S. 
and  is  located  in,  on,  or  under  any  other 
waters,  other  than  a  vessel  or  a  public 
vessel. 

Oil,  as  defined  by  section  311(a)(1)  of 
the  CWA,  means  oil  of  any  kind  or  in 
any  form,  including,  but  not  limited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil. 

OU pollution  fund  means  the  fund 
established  by  section  311(k)  of  the 
CWA. 

On-Scene  Coordinator  (OSC)  means 
the  Federal  official  predesignated  by  the 
EPA  or  USCG  to  coordinate  and  direct 
Federal  responses  under  Subpart  E  and 
removals  under  Subpart  F  of  this  Plan; 
or  the  DOD  official  designated  to 
coordinate  and  direct  the  removal 
actions  fi'om  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
from  DOD  vessels  and  facilities. 

Onshore  facility,  (a)  as  defined  by 
section  101(18)  of  CERCLA,  means  any 
facility  (including,  but  not  limited  to, 
motor  vehicles  and  rolling  stock)  of  any 
kind  located  in,  on,  or  under  any  land  or 
non-navigable  waters  within  the  United 
States;  and  (b)  as  defined  by  section 
311(a)(10)  of  the  CWA,  means  any 
facility  (including,  but  not  limited  to, 
motor  vehicles  and  rolling  stock)  of  any 
kind  located  in,  on,  or  under  any  land 
within  the  United  States  other  than 
submerged  land. 

Operable  Unit  is  a  discrete  part  of  the 
entire  response  action  that  decreases  a 
release,  threat  of  release,  or  pathway  of 
exposure. 

Person,  as  defined  by  section  101(21) 
of  CERCLA,  means  an  individual,  firm. 


corporation,  association,  partnership, 
consortium,  joint  venture,  commercial 
entity.  U.S.  government,  State, 
municipahty,  commission,  political 
subdivision  of  a  State,  or  any  interstate 
body. 

Plan  means  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  published  under 
section  311(c)  of  the  CWA  and  revised 
pursuant  to  section  105  of  CERCLA. 

Pollutant  or  contaminant,  as  defined 
by  section  104(a)(2)  of  CERCLA,  shall 
include,  but  not  be  limited  to,  any 
element,  substance,  compound,  or 
mixture,  including  disease  causing 
agents,  which  after  release  into  the 
environment  and  upon  exposure, 
ingestion,  inhalation,  or  assimilation 
into  any  organism,  either  directly  from 
the  environment  or  indirectly  by 
ingesting  through  food  chains,  will  or 
may  reasonably  be  anticipated  to  cause 
death,  disease,  behavioral 
abnormalities,  cancer,  genetic  mutation, 
physiological  malfunctions  (including 
malfunctions  in  reproduction),  or 
physical  deformation  in  such  organisms 
or  their  offspring.  The  term  does  not 
include  petroleum,  including  crude  oil 
and  any  fraction  thereof  which  is  not 
otherwise  specifically  listed  or 
designated  as  a  hazardous  substance 
under  section  101(14)  (A)  through  (F)  of 
CERCLA,  nor  does  it  include  natural 
gas,  liquified  natural  gas,  or  synthetic 
gas  of  pipeline  quality  (or  mixtures  of 
natural  gas  and  synthetic  gas).  For 
purposes  of  Subpart  F  of  this  Plan,  the 
term  pollutant  or  contaminant  means 
any  pollutant  or  contaminant  which  may 
present  an  imminent  and  substantial 
danger  to  public  health  or  welfare. 

Release,  as  defined  by  section  101(22) 
of  CERCLA,  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injection,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment,  but  excludes:  any  release 
which  results  in  exposure  to  persons 
solely  within  a  workplace,  with  respect 
to  a  claim  which  such  persons  may 
assert  against  the  employer  of  such 
persons;  emissions  from  the  engine 
exhaust  of  a  motor  vehicle,  rolling  stock, 
aircraft,  vessel,  or  pipeline  pumping 
station  engine;  release  of  source, 
byproduct  or  special  nuclear  material 
from  a  nuclear  incident,  as  those  terms 
are  defined  in  the  Atomic  Energy  Act  of 
1954,  if  such  release  is  subject  to 
requirements  with  respect  to  financial 
protection  established  by  the  Nuclear 
Regulatory  Commission  under  section 
170  of  such  act,  or,  for  the  purpose  of 
section  104  of  CERCLA  or  any  other 
response  action,  any  release  of  source, 
byproduct,  or  special  nuclear  material 
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from  any  processing  site  designated 
under  section  122(a)(1)  or  302(a)  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978;  and  the  normal  application 
of  fertilizer.  For  the  purpose  of  this  Plan, 
release  also  means  substantial  threat  of 
release. 

Relevant  and  appropriate 
requirements  are  those  Federal 
requirements  that,  while  not 
"applicable,"  are  designed  to  apply  to 
problems  sufficiently  similar  to  those 
encountered  at  CERCLA  sites  that  their 
application  is  appropriate.  Requirements 
may  be  relevant  and  appropriate  if  they 
would  be  "applicable"  but  for 
jurisdictional  restrictions  associated 
with  the  requirement. 

Remedial  investigation  is  a  process 
undertaken  by  the  lead  agency  (or 
responsible  party  if  the  responsible 
party  will  be  developing  a  cleanup 
proposal)  which  emphasizes  data 
collection  and  site  characterization.  The 
remedial  investigation  is  generally 
performed  concurrently  and  in  an 
interdependent  fashion  with  the 
feasibility  study.  However,  in  certain 
situations,  the  lead  agency  may  require 
potentially  responsible  parties  to 
conclude  initial  phases  of  the  remedial 
investigation  prior  to  initiation  of  the 
feasibility  study.  A  remedial 
investigation  is  undertaken  to  determine 
the  nature  and  extent  of  the  problem 
presented  by  the  release.  This  includes 
sampling  and  monitoring,  as  necessary, 
and  includes  the  gathering  of  sufficient 
information  to  determine  the  necessity 
for  and  proposed  extent  of  remedial 
action.  Part  of  the  remedial  investigation 
involves  assessing  whether  the  threat 
can  be  mitigated  or  minimized  by 
controlling  the  source  of  the 
contamination  at  or  near  the  area  where 
the  hazardous  substances  or  pollutants 
or  contaminants  were  originally  located 
(source  control  remedial  actions)  or 
whether  additional  actions  will  be 
necessary  because  the  hazardous 
substances  or  pollutants  or 
contaminants  have  migrated  from  the 
area  of  their  original  location 
(management  of  migration). 

Remedial  Project  Manager  (RPM) 
means  the  Federal  official  designated  by 
EPA  (or  the  USCG  for  vessels)  to 
coordinate,  monitor,  or  direct  remedial 
or  other  response  activities  under 
Subpart  F  of  this  Plan;  or  the  Federal 
ofRcial  DOD  designates  to  coordinate 
and  direct  Federal  remedial  or  other 
response  actions  resulting  from  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  from  DOD  facilities  or 
vessels. 

Remedy  or  remedial  action,  as 
defmed  by  section  101(24)  of  CERCLA, 
means  those  actions  consistent  with 


permanent  remedy  taken  instead  of,  or 
in  addition  to,  removal  action  in  the 
event  of  a  release  or  threatened  release 
of  a  hazardous  substance  into  the 
environment,  to  prevent  or  minimize  the 
release  of  hazardous  substances  so  that 
they  do  not  migrate  to  cause  substantial 
danger  to  present  or  future  public  health 
or  welfare  or  the  environment.  The  term 
includes,  but  is  not  limited  to,  such 
actions  at  the  location  of  the  release  as 
storage,  confinement,  perimeter 
protection  usug  dikes,  trenches  or 
ditches,  clay  cover,  neutralization, 
cleanup  of  released  hazardous 
substances  or  contaminated  materials, 
recycling  or  reuse,  diversion, 
destruction,  segregation  of  reactive 
wastes,  dredging  or  excavations,  repair 
or  replacement  of  leaking  containers, 
collection  of  leachate  and  runoff,  on-site 
treatment  or  incineration,  provision  of 
alternative  water  supplies,  and  any 
monitoring  reasonably  required  to 
assure  that  such  actions  protect  the 
public  health  and  welfare  and  the 
environment.  The  term  includes  the 
costs  of  permanent  relocation  of 
residents  and  businesses  and 
community  facilities  where  the  President 
determines  that,  alone  or  in  combination 
with  other  measures,  sudi  relocation  is 
more  cost-effective  than  and 
environmentaUy  preferable  to  the 
transportation,  storage,  treatment, 
destruction,  or  secured  disposition  off- 
site  of  such  hazardous  substances,  or 
may  otherwise  be  necessary  to  protect 
the  public  health  or  welfare.  The  term 
does  not  include  off-site  transport  of 
hazardous  substances  or  contaminated 
materials  unless  the  President 
determines  that  such  actions:  are  more 
cost-effective  than  other  remedial 
actions;  will  create  new  capacity  to 
manage  in  compliance  with  Subtitle  C  of 
the  Solid  Waste  Disposal  Act, 
hazardous  substances  in  addition  to 
those  located  at  the  affected  facility;  or 
are  necessary  to  protect  public  health  or 
welfare  or  the  environment  from  a 
present  or  potential  risk  which  may  be 
created  by  further  exposure  to  the 
continued  presence  of  such  substances 
or  materials. 

Remove  or  removal,  as  defined  by 
section  311(a)(8)  of  the  CWA,  refers  to 
removal  of  oil  or  hazardous  substances 
from  the  water  and  shorelines  or  the 
taking  of  such  other  actions  as  may  be 
necessary  to  minimize  or  mitigate 
damage  to  the  public  health,  welfare,  or 
the  environment.  As  defined  by  section 
101(23)  of  CERCLA,  remove  or  removal 
means  the  cleanup  or  removal  of 
released  hazardous  substances  from  the 
environment;  such  actions  as  may  be 
necessary  to  monitor,  assess,  and 
evaluate  the  release  or  threat  of  release 


of  hazardous  substances:  the  disposal  of 
removal  material  or  the  taking  of  such 
other  actions  as  may  be  necessary  to 
prevent,  minimize,  or  mitigate  damage  to 
the  public  health  or  welfare  or  the 
environment  which  may  otherwise 
result  from  such  release  or  threat  of 
release.  The  term  includes,  in  addition, 
without  being  limited  to.  security  fencing 
or  other  measures  to  limit  access, 
provision  of  alternative  water  supplies, 
temporary  evacuation  and  housing  of 
threatened  individuals  not  otherwise 
provided  for.  action  taken  under  section 
104(b)  of  CERCLA,  and  any  emergency 
assistance  which  may  be  provided 
under  the  Disaster  Relief  Act  of  1974. 

Respond  or  response,  as  defined  by 
section  101(25)  of  CERCLA.  means 
remove,  removal  remedy,  or  remedial 
action. 

Site  Quality  Assurance  and  Sampling 
Plan  is  a  written  document,  associated 
with  site  sampling  activities,  which 
presents  in  specific  terms  the 
organization  (where  applicable), 
objectives,  functional  activities,  and 
specific  quality  assurance  (QA)  and 
quality  control  (QC)  activities  designed 
to  achieve  the  data  quality  goals  of  a 
specific  project(8)  or  continuing 
operation(u).  The  QA  Project  Plan  is 
prepared  for  each  specific  project  or 
continuing  operation  (or  group  of  similar 
projects  of  continuing  operations).  The 
QA  Project  Plan  will  be  prepared  by  the 
responsible  program  office,  regional 
office,  laboratory,  contractor,  recipient 
of  an  assistance  agreement,  or  other 
organization. 

Size  classes  of  (iischarges  refers  to 
the  following  size  classes  of  oil 
discharges  which  are  provided  as 
guidance  to  the  OSC  and  serve  as  the 
criteria  for  the  actions  delineated  in 
Subpart  E.  They  are  not  meant  to  imply 
associated  degrees  of  hazard  to  public 
health  or  welfare,  nor  are  they  a 
measure  of  environmental  damage.  Any 
oil  discharge  that  poses  a  substantial 
threat  to  the  public  health  or  welfare  or 
results  in  critical  public  concern  shall  be 
classified  as  a  major  discharge 
regardless  of  the  following  quantitative 
measures; 

(a)  Minor  discharge  means  a 
discharge  to  the  inland  waters  of  less 
than  1,000  gallons  of  oil  or  a  discharge  to 
the  coastal  waters  of  less  than  10,000 
gallons  of  oil. 

(b)  Medium  discharge  means  a 
discharge  of  1,000  to  10.000  gallons  of  oil 
to  the  inland  waters  or  a  discharge  of 
10,000  to  100,000  gallons  of  oil  to  the 
coastal  waters. 

(c)  Major  discharge  means  a 
discharge  of  more  than  10,000  gallons  of 
oil  to  the  inland  waters  or  more  than 
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100.000  gallons  of  oil  to  the  coastal 
waters. 

Size  classes  of  releases  refers  to  the 
following  size  classifications  which  are 
provided  as  guidance  to  the  OSC  for 
meeting  pollution  reporting  requirements 
in  Subpart  C.  The  final  determination  of 
the  appropriate  classification  of  a 
release  will  be  made  by  the  OSC  based 
on  consideration  of  the  particular 
release  (e.g.,  size,  location,  impact,  etc.). 

(a)  Minor  release  means  a  release  of  a 
quantity  of  hazardous  substance(s), 
pollutant(s),  or  contaminant(s]  that 
poses  minimal  threat  to  public  health  or 
welfare  or  the  environment. 

(b)  Medium  release  means  all  releases 
not  meeting  the  criteria  for  classification 
as  a  minor  or  major  release. 

(c)  Major  release  means  a  release  of 
any  quantity  of  hazardous  substance(8), 
pollutant(s),  or  contaminant(8)  that 
poses  a  substantial  threat  to  public 
health  or  welfare  or  the  environment  or 
results  in  significant  public  concern. 

Source  control  remedial  action  means 
measures  that  are  intended  to  contain 
the  hazardous  substances  or  pollutants 
or  contaminants  where  they  are  located 
or  eliminate  potential  contamination  by 
transporting  the  hazardous  substances 
or  pollutants  or  contaminants  to  a  new 
location.  Source  control  remedial 
actions  may  be  appropriate  if  a 
substantial  concentration  or  amount  of 
hazardous  substances  or  pollutants  or 
contaminants  remains  at  or  near  the 
area  where  they  are  originally  located 
and  inadequate  barriers  exist  to  retard 
migration  of  hazardous  substances  or 
pollutants  or  contaminants  into  the 
environment.  Source  control  remedial 
actions  may  not  be  appropriate  if  most 
hazardous  substances  or  pollutants  or 
contaminants  have  migrated  from  the 
area  where  originally  located  or  if  the 
lead  agency  determines  that  the 
hazardous  substances  or  pollutants  or 
contaminants  are  adequately  contained. 

Specified  ports  and  harbors  means 
those  port  and  harbor  areas  on  inland 
rivers,  and  land  areas  immediately 
adjacent  to  those  waters,  where  the 
USCG  acts  as  predesignated  on-scene 
coordinator.  Precise  locations  are 
determined  by  EPA/USCG  regicftial 
agreements  and  identified  in  Federal 
regional  contingency  plans. 

Trustee  means  any  Federal  natural 
resources  management  agency 
designated  in  Subpart  G  of  this  Plan, 
and  any  State  agency  which  may  pursue 
claims  for  damages  under  section  107(f) 
ofCERCLA. 

United  States,  when  used  in  relation 
to  section  311(a)(5)  of  the  CWA,  refers 
to  the  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin 


Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands.  United  States,  when 
used  in  relation  to  section  101(27)  of 
CERCLA,  and  State  include  the  several 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico.  Guam.  American  Samoa, 
the  United  States  Virgin  Islands,  the 
Commonwealth  of  the  Northern 
Marianas,  and  any  other  territory  or 
possession  over  which  the  U.S.  has 
jurisdiction. 

Volunteer  means  any  individual 
accepted  to  perform  services  by  a 
Federal  agency  which  has  authority  to 
accept  volunteer  services  (examples:  see 
16  U.S.C.  742f(c)).  A  volunteer  is  subject 
to  the  provisions  of  the  authorizing 
statute,  and  §  300.25. 

Subpart  B— Responsibility 

§  300.21    DutiM  of  President  delegated  to 
Federal  agencies. 

In  Executive  Order  11735  and 
Executive  Order  12316,  the  President 
delegated  certain  functions  and 
responsibilities  vested  to  him  by  the 
CWA  and  CERCLA,  respectively. 
Responsibilities  so  delegated  shall  be 
responsibilities  of  Federal  agencies 
under  this  Plan  unless: 

(a)  ResponsibiUty  is  redelegated 
pursuant  to  section  8(f)  of  Executive 
Order  12316;  or 

(b)  Executive  Order  11735  or 
Executive  Order  12316  is  amended  or 
revoked. 

§  300.22    Coordination  among  and  by 
Federal  agencies. 

(a)  Federal  agencies  should 
coordinate  their  planning  and  response 
activities  through  the  mechanisms 
described  in  Subpart  C  of  this  Plan  and 
other  means  as  may  be  appropriate. 

(b)  Federal  agencies  should 
coordinate  planning  and  response  action 
with  affected  State  and  local 
government  and  private  entities. 

(c)  Federal  agencies  with  facilities  or 
other  resources  which  may  be  useful  in 
a  Federal  response  situation  should 
make  those  facilities  or  resources 
available  consistent  with  agency 
capabilities  and  authorities. 

(d)  When  the  Administrator  of  EPA  or 
the  Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating 
determines: 

(1)  That  there  is  an  imminent  and 
substantial  threat  to  the  public  health  or 
welfare  because  of  a  discharge  of  oil 
from  any  offshore  or  onshore  facility;  or 

(2)  That  there  may  be  an  imminent 
and  substantial  endangerment  to  the 
public  health  or  welfare  or  the 
environment  because  of  a  release  or 
threatened  release  of  a  hazardous 


substance  fi-om  a  facility;  he/she  may 
request  the  Attorney  General  to  secure 
the  relief  necessary  to  abate  the  threat. 
The  action  described  here  is  in  addition 
to  any  actions  taken  by  a  State  or  local 
government  for  the  same  purpose. 

(e)  In  accordance  with  section  311(d) 
of  the  CWA,  whenever  a  marine 
disaster  in  or  upon  the  navigable  waters 
of  the  United  States  has  created  a 
substantial  threat  of  a  pollution  hazard 
to  the  pubhc  health  or  welfare  because 
of  a  discharge  or  an  imminent  discharge 
from  a  vessel  of  large  quantities  of  oil  or 
hazardous  substances  designated 
pursuant  to  section  311(b)(2)(A)  of  the 
CWA,  the  United  States  may: 

(1)  Coordinate  and  direct  all  public 
and  private  efforts  to  abate  the  threat; 
and 

(2)  Summarily  remove  and,  if 
necessary,  destroy  the  vessel  by 
whatever  means  are  available  without 
regard  to  any  provisions  of  law 
governing  the  employment  of  personnel 
or  the  expenditure  of  appropriated 
funds.  The  authority  for  these  actions 
has  been  delegated  under  Executive 
Order  11735  to  the  Administrator  of  EPA 
and  the  Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating, 
respectively,  for  the  waters  for  which 
each  designates  the  OSC  under  this 
Plan. 

(f)  Response  actions  to  remove 
discharges  originating  from  the  Outer 
Continental  Shelf  Lands  Act  operations 
shall  be  in  accordance  with  this  Plan. 

(g)  Where  appropriate,  discharges  of 
radioactive  materials  shall  be  handled 
pursuant  to  the  appropriate  Federal 
radiological  plan.  For  purposes  of  this 
Plan,  the  Federal  Radiological 
Emergency  Response  Plan  (49  FR  35896, 
September  12. 1984)  is  the  appropriate 
response  plan. 

§  300.23    Ottier  assistance  by  Federal 
agencies. 

(a)  Each  of  the  Federal  agencies  listed 
in  paragraph  (b)  of  this  section  has 
duties  established  by  statute,  executive 
order,  or  Presidential  directive  which 
may  be  relevant  to  Federal  response 
action  following  or  in  prevention  of  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant.  These  duties  may  also  be 
relevant  to  the  rehabilitation, 
restoration,  and  replacement  of 
damaged  or  lost  natural  resources. 
Federal  regional  contingency  plans 
should  call  upon  agencies  to  carry  out 
these  duties  in  a  coordinated  manner. 

(b)  The  following  Federal  agencies 
may  be  called  upon  by  an  OSC/RPM 
during  the  planning  or  implementation 
of  a  response  to  provide  assistance  in 
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their  respective  areas  of  expertise  as 
indicated  below,  consistent  with  agency 
capabilities  and  legal  authorities: 

(1)  The  Department  of  Agrictilture 
(USDA)  provides  expertise  in  managing 
agricultural,  forest,  and  wilderness 
areas.  The  Soil  Conservation  Service 
can  provide  to  the  OSC/RPM 
predictions  of  the  effects  of  pollutants 
on  soil  and  their  movements  over  and 
through  soil. 

(2]  The  Department  of  Commerce 
(DOC),  through  NOAA,  provides 
scientiflc  expertise  on  living  marine 
resources  for  which  it  is  responsible  and 
their  habitats,  including  endangered 
species  and  marine  mammals; 
coordinates  scientific  support  for 
responses  and  contingency  planning  in 
coastal  and  marine  areas,  including 
assessments  of  the  hazards  that  may  be 
involved,  predictions  of  movement  and 
dispersion  of  discharged  oil  and 
released  hazardous  substances  through 
trajectory  modeling,  and  information  on 
the  sensitivity  of  coastal  environments 
to  oil  discharges;  and  provides 
information  on  actual  and  predicted 
meteorological,  hydrologic,  ice,  and 
oceanographic  conditions  for  marine, 
coastal,  and  inland  waters;  and 
furnishes  charts  and  maps,  including 
tide  and  circulation  information  for 
coastal  and  territorial  waters  and  for  the 
Great  Lakes. 

(3)  The  Department  of  Defense  (DOD). 
consistent  with  its  operational 
requirements,  may  provide  assistance  to 
other  Federal  agencies  on  request.  The 
United  States  Army  Corps  of  Engineers 
has  specialized  equipment  and 
personnel  for  maintaining  navigation 
channels,  for  removing  navigation 
obstructions,  for  accomplishing 
structural  repairs,  and  for  performing 
maintenance  to  hydropower  electric 
generating  equipment.  The  Corps  can 
also  provide  design  services,  perform 
construction,  and  provide  contract 
writing  and  contract  administration 
services  for  other  Federal  agencies.  The 
United  States  Navy  (USN).  as  a  result  of 
its  mission  and  Pub.  L.  80-513  (Salvage 
Act),  is  the  Federal  agency  most 
knowledgeable  and  experienced  in  ship 
salvage,  shipboard  damage  control,  and 
diving.  The  USN  has  an  extensive  array 
of  specialized  equipment  and  personnel 
available  for  use  in  these  areas  as  well 
as  specialized  containment,  collection, 
and  removal  equipment  speciHcally 
designed  for  salvage-related  and  open 
sea  pollution  incidents.  Also,  upon 
request  of  the  OSC.  locally  deployed 
USN  oil  spill  equipment  may  be 
provided.  This  equipment  is  available  on 
a  reimburseable  basis  to  Federal 
agencies  upon  request  when  commercial 


equipment  is  not  available.  As  described 
elsewhere  in  the  Plan.  IX)D  officials 
serve  as  OSCs  for  removal  actions  and 
as  RPMs  for  remedial  actions  resulting 
^m  releases  of  hazardous  substances, 
pollutants,  or  contaminants  from  DOD 
vessels  and  facilities. 

(4)  The  Department  of  Energy  (DOE) 
provides  advice  to  the  OSC/RPM  when 
assistance  is  required  in  identifying  the 
source  and  extent  of  radioactive 
releases,  and  in  the  removal  and 
disposal  of  radioactive  contamination. 

(5)  The  Department  of  Health  and 
Human  Services  (HHS)  is  responsible 
for  providing  assistance  on  all  matters 
related  to  the  assessment  of  health 
hazards  at  a  response,  and  protection  of 
both  response  workers'  and  the  public's 
health. 

(6)  The  Federal  Emergency 
Management  Agency  (FEMA)  will 
provide  advice  and  assistance  to  the 
OSC/RPM  on  coordinating  civil 
emergency  planning  and  mitigation 
efforts  with  other  Executive  agencies. 
State  and  local  governments,  and  the 
private  sector.  In  the  event  of  a  major 
disaster  declaration  or  emergency 
determination  by  the  President  at  a 
hazardous  materials  response  site, 
FEMA  will  coordinate  all  disaster  or 
emergency  actions  with  the  OSC/RPM. 

(7)  The  Department  of  the  Interior 
(DOI)  should  be  contacted  through 
Regional  Environmental  Officers  (REO), 
who  are  the  designated  members  of 
RRTs.  Department  land  managers  have 
jurisdiction  over  the  National  Park 
System.  National  Wildlife  Refuges  and 
Fish  Hatcheries,  the  public  lands,  and 
certain  water  projects  in  western  States. 
In  addition,  bureaus  and  offices  have 
relevant  expertise  as  follows:  Fish  and 
Wildlife  Service:  fish  and  wildlife, 
including  endangered  and  threatened 
species,  migratory  birds,  certain  marine 
mammals;  habitats,  resource 
contaminants:  and  laboratory  research 
facilities.  Geological  Survey:  geology, 
hydrology  (ground  water  and  surface), 
and  natural  hazards.  Bureau  of  Land 
Management,  minerals,  soils,  vegetation, 
wildlife,  habitat,  archaeology, 
wilderness;  hazardous  materials;  etc. 
Minerals  Management  Service:  manned 
facilities  for  Outer  Continental  Shelf 
(OCS)  oversight.  Bureau  of  Mines: 
analysis  and  identification  of  inorganic 
hazardous  substances.  Office  of  Surface 
Mining:  coal  mine  wastes,  land 
reclamation.  National  Park  Service: 
biological  and  general  natural  resources 
expert  personnel  at  Park  units.  Bureau 
of  Reclamation:  operation  and 
maintenance  of  water  projects  in  the 
West;  engineering  and  hydrology;  and 
reservoirs.  Bureau  of  Indian  Affairs: 


coordination  of  activities  affecting 
Indian  lands.  Office  of  Territorial 
Affairs:  assistance  in  implementing  the 
NCP  in  American  Samoa,  Guam,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Virgin  Islands. 

(8)  The  Department  of  Justice  (DO)) 
can  provide  expert  advice  on 
complicated  legal  questions  arising  from 
discharge  or  releases  and  Federal 
agency  responses.  In  addition,  the  DO] 
represents  the  Federal  government 
including  its  agencies,  in  litigation. 

(9)  The  Department  of  Labor  (DOL). 
through  the  Occupational  Safety  and 
Health  Administration  (OSHA).  will 
provide  the  OSC/RPM  with  advice, 
guidance,  and  assistance  regarding 
hazards  to  persons  involved  in  removal 
or  control  of  oil  discharges  and 
hazardous  substance  releases,  and  in 
the  precautions  necessary  to  prevent 
hazards  to  their  health  and  safety. 
OSHA  and  the  States  operating  OSHA- 
approved  State  plans  have  the 
responsibility  for  assuring  employee 
safety  and  health  at  response  activities 
under  this  Plan.  In  cooperation  With  EPA 
and  the  NRT,  OSHA  has  established  a 
policy  for  handling  occupational  safety 
and  health  problems  which  may  arise. 
This  policy  specifies  that  on  request, 
OSHA  will  provide  technical  assistance 
to  EPA,  any  other  lead  agency,  or  the 
contractor.  Technical  assistance  may 
include  review  of  site  safety  plans, 
review  of  site  work  practices,  assistance 
with  exposure  monitoring,  and  help  with 
other  questions  that  arise  about 
compliance  with  OSHA  standards. 
OSHA  is  also  ready  to  respond  to 
inspection  requests  from  HPA  or  another 
lead  agency,  and  will  act  if  there  are 
accidents  or  employee  complaints  about 
unsafe  or  unhealthfiil  work  conditions  at 
response  activities  under  this  Plan,  as  it 
does  in  other  industries.  OSHA  reserves 
the  right  to  take  other  actions  necessary 
to  assure  that  employees  are  properly 
protected  at  such  response  activities. 
Any  questions  about  occupational 
safety  and  health  at  response  sites 
should  be  referred  to  the  OSHA 
Regional  Office. 

(10)  The  Department  of 
Transportation  (DOT)  provides 
expertise  on  all  modes  of  transporting 
oil  and  hazardous  substances.  Through 
the  USCG.  DOT  offers  expertise  in 
domestic/international  fields  of  port 
safety  and  security,  maritime  law 
enforcement,  ship  navigation  and 
construction,  and  the  manning, 
operation,  and  safety  of  vessels  and 
marine  facilities.  The  USCG  also 
maintains  continuously  manned 
facilities  which  can  be  used  for 
command,  control,  and  surveillance  of 
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oil  discharges  and  knardoos  mbstance 
releaae*  occnniog  in  the  coaurtal  zone. 
The  usee  pnsTiifes  poedenffnated 
OSCb  for  tke  coMtai  aaoe.  'Oraagfa  die 
Research  and  Special  ftogtama 
Administratioa  (RSPA).  DOT  offers 
expertise  in  the  requirements  for 
packaging,  handling,  aad  Icanaportiag 
regulated  hazardous  materials. 

(11)  The  DepartBwnt  of  State  (DOS) 
will  lead  in  the  development  of  joint 
international  contingency  plana.  It  will 
also  help  to  coordinate  an  intematioBal 
response  whea  diachaiges  or  releases 
cross  intemational  boundaries  or 
involve  foceign  flag  vessels. 
Additionally,  this  Department  will 
coordinate  requests  for  assistance  from 
foreign  governments  and  US.  proposals 
for  conducting  research  at  incidents  that 
occur  in  waters  of  other  countries. 

(12]  Hie  Environmental  Protection 
Agency  (EPA)  provides  expertise  on 
environmental  effects  of  oil  discharges 
or  releases  of  hazardous  substances, 
pollutants,  or  contaminants  and 
environmental  pollution  control 
techniques.  EPA  provides  predesignated 
OSCs  for  the  inland  zone  and  RPMs  for 
all  remedial  actions,  unless  otherwise 
agreed.  EPA  also  will  generally  provide 
the  SSC  for  responses  in  inland  areas. 
EPA  may  enter  into  a  contract  or 
cooperative  agreement  with  the 
appropriate  State  in  order  to  implement 
a  response  action. 

(c)  In  addition  to  their  general 
responsibilities  under  paragraph  (a)  of 
this  section.  Federal  agencies  should: 

(1)  Make  necessary  information 
available  to  the  NRT,  RRTs.  and  OSCs/ 
RPMs. 

(2)  Inform  the  NRT  and  RRTs 
(consistent  with  national  security 
considerations)  of  changes  in  the 
availability  of  resources  that  would 
affect  the  operations  of  the  Plan. 

(3)  Provide  representatives,  as 
necessary,  to  the  NRT  and  RRTs  and 
assist  RRTs  and  OSCs  in  formulating 
Federal  regional  and  Federal  local 
contingency  plans. 

(d)  All  Federal  agencies  are 
responsible  for  reporting  releases  of 
hazardous  substances  and  discharges  of 
oil  from  facilities  or  vessels  which  are 
under  their  jurisdiction  or  control  in 
accordance  with  sections  104(a)  and  (b) 
and  101(24)  of  CERCLA.  subject  to  the 
following: 

(1)  HHS  is  delegated  all  authorities 
under  section  104(b)  of  CERCLA  relating 
to  a  determination  that  illness,  disease, 
or  complaints  thereof  may  be 
attributable  to  exposure  to  a  hazardous 
substance,  pollutant,  or  contaminant.  (In 
addition,  section  104(i)  of  CERCI^  calls 
upon  HHS  to:  establish  appropriate 
disease/exposure  registries;  conduct 


appropriate  testing  for  exposed 
individaais;  develop,  mnntain,  and 
provide  infotnation  aa  ke^th  effects  of 
toxic  substances:  and  naintain  a  list  of 
areas  resbicted  or  dosed  because  of 
toxic  substance  cootamioation.) 

(2)  FEMA  is  delegated  the  authorities 
vested  in  the  President  by  section  104(a) 
of  CERCLA  to  the  extent  they  require 
permanent  relocation  of  residents, 
businesses,  and  comraonity  facilities  or 
temporary  evacuation  and  housing  of 
threatened  individuals  not  otherwise 
provided  for.  Authority  under  section 
101(24)  of  CERCLA  to  the  extent  that  a 
determination  by  the  President  that 
"permanent  relocation  of  residents  and 
businesses  and  community  facilities"  is 
included  within  the  terms  "remedy"  and 
"remedial  action"  as  defined  in  section 
101(24)  of  CERCLA,  has  been 
redelegated  to  the  Enviroiunental 
Protection  Agency. 

(3)  DOD  is  delegated  all  authority  of 
sections  104(a)  and  (b)  of  CERCLA  with 
respect  to  releases  from  DOD  facilities 
or  vessels,  including  vessels  owned  or 
bareboat  chartered  and  operated. 

(e)  If  the  situation  is  beyond  the 
capability  of  State  and  local 
governments  and  the  statutory  authority 
of  Federal  agencies,  the  President  may, 
under  the  Disaster  Relief  Act  of  1974,  act 
upon  a  request  by  the  governor  and 
declare  a  major  disaster  or  emergency 
and  appoint  a  Federal  Coordinating 
Officer  (FCO)  to  coordinate  all  Federal 
disaster  assistance  activities.  In  such 
cases,  the  OSC/RPM  would  continue  to 
carry  out  his/her  responsibiUties  under 
the  NCP,  but  would  coordinate  his/her 
activities  with  the  FCO  to  ensure 
consistency  with  other  Federal  disaster 
assistance  activities. 

{300.24    State  and  local  partlctpatlon. 

(a)  Each  State  governor  is  requested 
to  assign  an  office  or  agency  to 
represent  the  State  on  the  appropriate 
RRT.  Local  governments  are  invited  to 
participate  in  activities  on  the 
appropriate  RRT  as  may  be  provided  by 
State  law  or  arranged  by  the  State's 
representative.  The  State's 
representative  may  participate  fully  in 
all  facets  of  activities  of  the  appropriate 
RRT  and  is  encouraged  to  designate  the 
element  of  the  State  government  that 
will  direct  State  supervised  response 
operations. 

(b)  State  and  local  government 
agencies  are  encouraged  to  include 
contingency  planning  for  responses, 
consistent  with  this  Plan  and  Regional 
Contingency  Plans,  in  all  emergency  and 
disaster  planning. 

(c)  States  are  encouraged  to  use  State 
authorities  to  compel  potentially 
responsible  parties  to  undertake 
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response  actions,  or  to  themselves 
undertake  response  actions  which  are 
not  eligible  for  Federal  funding. 

(d)  States  may  enter  into  contracts  or 
cooperative  agreements  pursuant  to 
section  104(cM3)  and  (d)  of  CERCLA  or 
section  311(cK2}(H)  of  the  CWA.  as 
appropriate,  to  undertake  actions 
authorized  under  Subparts  E  and  F  of 
this  Plan.  Requirements  for  entering  into 
these  agreements  are  included  in 

S  300.58  and  f  300.62  of  this  Plan.  A 
State  agency  that  acts  pursuant  to  such 
agreements  is  referred  to  as  lead 
agency.  While  the  terms  "On-Scene 
Coordinator."  "OSC."  "Remedial  Project 
Managed"  and  "RI^"  are  reserved  fbr 
Federal  officials  for  the  purposes  of  this 
Plan,  a  State  agency  may  choose  to  use 
these  titles  for  its  response  personnel 
without  such  use  connoting  the 
defmitions,  responsibilities,  and 
authorities  for  diese  titles  for  Federal 
officials  under  this  Plan.  In  the  case  of  a 
State  as  lead  agency,  the  State  shall 
carry  out  the  same  responsibilities 
delineated  for  OSCs/RPMs  in  this  Plan 
(except  coordinating  and  directing 
Federal  agency  response  actions). 

(e)  Since  State  and  local  public  safety 
organizations  would  normally  be  the 
first  government  representatives  at  the 
scene  of  a  discharge  or  release,  they 
would  be  expected  to  initiate  public 
safety  measures  necessary  to  protect 
public  health  and  welfare,  and  are 
responsible  for  directing  evacuations 
pursuant  to  existing  State/local 
procedures. 

§  300.2S    Nongovernment  participation. 

(a)  Industry  groups,  academic 
organizations,  and  others  are 
encouraged  to  commit  resources  for 
response  operations.  Specific 
commitments  should  be  listed  in  Federal 
regional  and  Federal  local  contingency 
plans. 

(b)  It  is  particularly  important  to  use 
the  valuable  technical  and  scientific 
information  generated  by  the 
nongovernment  local  community  along 
with  those  from  Federal  and  State 
governments  to  assist  the  OSC/RPM  in 
devising  cleanup  strategies  where 
effective  standard  techniques  are 
unavailable,  and  to  ensure  that  pertinent 
research  will  be  undertaken  to  meet 
national  needs.  The  scientific  support 
coordinator  (SSC)  shall  act  as  Uaison 
between  the  OSC/RPM  and  such 
interested  organizations. 

(c)  Federal  local  contingency  plans 
shall  establish  procedures  to  allow  for 
well-organized,  worthwhile,  and  safe 
use  of  volunteers.  Local  plans  should 
provide  for  the  direction  of  volunteers 
by  the  OSC  or  by  other  Federal,  State,  or 
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local  officials  knowledgeable  in 
contingency  operations  and  capable  of 
providing  leadership.  Local  plans  also 
should  identify  speciHc  areas  in  which 
volunteers  can  be  used,  such  as  beach 
surveillance,  logistical  support,  and  bird 
and  wildlife  treatment.  Unless 
specifically  requested  by  the  OSC 
volunteers  generally  should  not  be  used 
for  physical  removal  or  remedial 
activities.  If.  in  the  judgment  of  the  OSC 
or  an  appropriate  participating  agency, 
dangerous  conditions  exist,  volunteers 
shall  be  restricted  from  on-scene 
operations. 

(d)(1)  If  any  person  other  than  the 
Federal  government  or  a  State  or  person 
operating  under  contract  or  cooperative 
agreement  with  the  United  States  takes 
response  action  and  intends  to  seek 
reimbursement  from  the  Fund,  such 
actions,  to  be  in  conformity  with  this 
Plan  for  purposes  of  section  111(a)(2)  of 
CERCLA,  may  only  be  reimbursed  if 
such  person  notifies  the  Administrator 


of  EPA  or  his/her  designee  prior  to 
taking  such  action  and  receives  prior 
approval  to  take  such  action. 

(2)  The  process  of  prior  approval  of 
Fund  reimbursement  requests  is 
preauthorization.  Fund  preauthorization 
will  be  considered  only  for 

(i)  Releases  warranting  a  response 
action  pursuant  to  S  300.65  or  {  300.68; 

((ii)  CERCLA  section  104(b)  activities: 
and 

(iii)  Remedial  actions  at  National 
Priorities  List  sites. 

(3)  All  requests  for  preauthorization 
will  be  reviewed  to  determine  whether 
the  request  should  receive  priority  for 
funding. 

(4)  Preauthorization  does  not  obligate 
the  Fund.  For  purposes  of  payment  of  a 
claim  under  CERCLA  section  112,  the 
responsible  Federal  official  must  certify 
that  costs  incurred  were  necessary  and 
consistent  with  the  Fund 
preauthorization. 


(5)  All  persons  requesting 
preauthorization  must  demonstrate  the 
technical  and  other  capabilities  to 
respond  safely  and  effectively  to 
releases  of  hazardous  substances,  or 
pollutants  or  contaminants. 

Subpart  C— Organization 

§  300.31    Organizatlonai  concept*. 

Three  fundamental  kinds  of  activities 
are  performed  pursuant  to  the  Plan: 
planning  and  coordination,  operations  at 
the  scene  of  a  discharge  and/or  release, 
and  communications.  The  organizational 
elements  created  to  perform  these 
activities  are  discussed  below  in  die 
context  of  their  roles  in  these  activities. 
The  organizational  concepts  of  this  Plan 
are  depicted  in  Figure  1.  The  standard 
Federal  Regional  boundaries  are  shown 
in  Figure  2,  and  the  U.S.  Coast  Guard 
District  boundaries  are  shown  in  Figure 
3. 
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Figure  1 
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S  300.S2    Plenning  and  coordbiatkMi. 

(a)  National  planning  and 
coordination  is  accomplished  through 
the  National  Response  Team  (NRT). 

(1)  The  NRT  consists  of 
representatives  from  the  agencies 
named  in  S  300.23.  Each  agency  shall 
designate  a  member  to  the  team  and 
sufficient  alternates  to  ensure 
representation,  as  agency  resources 
permit.  Other  agencies  may  request 
membership  on  the  NRT  by  forwarding 
such  requests  to  the  chairman  of  the 
NRT. 

(2)  Except  for  periods  of  activation 
because  of  a  response  action,  the 
representative  of  EPA  shall  be  the 
chairman  and  the  representative  of 
USCG  shall  be  the  vice  chairman  of  the 
NRT.  The  vice  chairman  shall  maintain 
records  of  NRT  activities  along  with 
national,  regional,  and  local  plans  for 
response  actions.  When  the  NRT  is 
activated  for  response  actions,  the 
chairman  shall  be  the  EPA  or  USCG 
representative,  based  on  whether  the 
discharge  or  release  occurs  in  the  inland 
zone  or  coastal  zone,  unless  otherwise 
agreed  upon  by  the  chairman  and  vice 
chairman. 

(3)  While  the  NRT  desires  to  achieve  a 
consensus  on  all  matters  brought  before 
it,  certain  matters  may  prove 
unresolvable  by  this  means.  In  such 
cases,  each  department  or  agency 
serving  as  a  participating  agency  on  the 
NRT  may  be  accorded  one  vote  in  NRT 
proceedings. 

(4)  The  NRT  may  establish  such  by- 
laws and  committees  as  it  deems 
appropriate  to  further  the  purposes  for 
which  it  is  established. 

(5)  When  the  NRT  is  not  activated  for 
a  response  action,  it  shall  serve  as  a 
standing  committee  to  evaluate  methods 
of  responding  to  discharges  or  releases, 
to  recommend  needed  changes  in  tiie 
response  organization,  and  to 
recommend  revisions  to  this  Plan. 

(6)  The  NRT  may  consider  and  Bake 
recommendations  to  appropriate 
agencies  on  the  training,  equipping,  and 
protection  of  response  teams  and 
necessary  research,  development, 
demonstration,  and  evaluation  to 
improve  response  capabilities. 

(7)  Direct  planning  and  preparedness 
responsibilities  of  the  NRT  include: 

(i)  Maintaining  national  readiness  to 
respond  to  a  major  dischai^e  of  oil  or 
release  of  a  hazardous  substance  or 
pollutant  or  contaminant  which  is 
beyond  regional  capabilities; 

(ii)  Monitoring  incoming  reports  from 
all  RRTs  and  activating  when  necessary; 

(iii)  Reviewing  regional  responses  to 
oil  discharges  and  hazardous  substance 
releases,  including  an  evaluation  of 
equipment  readiness  and  coordination 


among  responsible  public  agencies  and 
private  organizations; 

(iv)  Developing  procedures  to  ensure 
the  coordination  of  Federal,  State,  and 
local  govenunents  and  private  response 
to  oil  discharges  and  releases  of 
hazardous  substances,  pollutants,  or 
contamiiMRtts: 

fv}  MonitDcing  ie^)on8e-reUited 
research  and  development,  testing,  aad 
cvaluatioo  activities  of  NRT  ageacies  to 
enhance  coordination  and  avoid 
duplication  of  effort;  and 

(vi)Monitoring  response  trainiag  to 
eacowage  coorctination  of  available :  ■ 
resources  be^Pleeu  agencies  vath 
responsibilities  under  this  Plan. 

(8)  The  mrr  may  consider  matters 
referred  to  it  foi  advice  or  resolution  \>y 
anRRT. 

(b)  The  RST  provides  tiie  appropriate 
regional  medianisra  for  pUnning  and 
preparedness  actrrities  before  a 
response  action  is  taken  and  for 
coordination  artd  advice  during  such 
response  actions.  The  two  principal 
components  of  tbe  RRT  mechanism  are 
a  stanckng  team,  which  consists  of 
designated  representatives  fh)m  each 
participating  Federal  agency.  State 
governments,  and  local  guveiiaaents  (as 
agreed  upon  by  the  States],  and 
incident-speciRc  teams  where 
participation  will  relate  to  the  technical 
nature  of  the  incident  and  its  geographic 
location.  The  standing  team  jurisdiction 
will  correspond  with  the  standard 
Federal  Regions,  except  for  Alaska  and 
the  Caribbean  area  which  will  also  have 
standing  RRTs.  The  rote  of  the  standing 
RRT  will  include  communications, 
plamiing,  coordination,  training, 
evduation,  preparedness,  and  other 
suck  matters  on  a  Region-wide  basis. 
The  incident-specific  team  Inrisdic^n 
will  relate  to  the  operational 
requirements  of  discharge  or  release 
response.  Appropriate  leveb  of 
activation,  including  participation  by 
State  and  local  governments,  shall  be 
determined  by  the  designated  RRT 
chairman  for  fke  incident. 

|1)  Except  when  the  RRT  is  activated 
for  a  removal  incident,  the 
representatives  of  EPA  and  USCG  shaB 
act  as  co-chakmen.  When  the  RRT  is 
activated  for  response  actions,  the 
chairman  shall  be  the  EPA  or  USCG 
representative,  based  on  whether  the 
discharge  or  release  occurs  in  the  inland 
zone  or  coastal  zone,  unless  otherwise 
agreed  upon  by  the  co-chairmen. 

(2)  Each  participating  agency  should 
designate  one  member  and  at  least  one 
alternate  member  to  the  RRT.  Agencies 
whose  regional  subdivisions  do  not 
correspond  to  the  standard  Federal 
Regions  may  designate  additional 
representatives  to  the  standing  RRT  to 


ensure  appropriate  coverage  of  the 
standard  Federal  Region.  Participating 
States  may  also  designate  one  member 
and  at  least  one  alternate  member  to  the 
Team.  All  agencies  and  States  may  also 
provide  addifionri  repcesentatives  as 
observers  ta  meetings  of  the  RRT. 

t3)  RRTsMsabefs  should  designate 
represeata^ves  from  their  agencies  to 
work  with  OSCs  in  developing  Federal 
Focal  coAtingency  plans,  providing  for 
the  use  of  ageacy  resources,  and  in 
responding  to  discharges  and  releases 
L8ea930e.«3]. 

(4)  Federal  regional  and  Federai  k>cal 
plana skould  adequately  provide  tlK 
OSC  with  assistance  from  the  Federal 
agencies  commensurate  wtlh  agencies' 
resources,  capabilities,  and 
responsibilita'es  within  the  region.  Dbring 
a  response  action,  the  members  oi  the 
RRT  should  seek  to  make  available  the 
resources  of  their  agencies  to  the  OSC 
as  specified  in  tke  Federal  regional  and 
Federal  local  contingency  plans. 

(5)  Affected  States  are  encouraged  to 
participate  actively  in  all  RRT  activities 
[see  §  300.24(a}I.  to  designate 
representatives  to  work  with  the  RRT 
and  OSCs  in  developing  Federal 
regional  and  Federal  local  plans,  to  plan 
for  and  make  available  State  resources, 
and  to  seiie  as  the  contact  point  for 
coordination  of  response  with  local 
government  agencies  whether  or  not 
represented  on  the  RRT. 

(6)  Tke  standing  RRT  will  serve  to 
recommend  changes  in  the  regional 
response  organization  as  needed,  to 
revise  the  regional  plan  as  needed,  and 
to  evaluate  the  preparetfaiess  of  the 
agencies  and  the  etfectrreness  of  local 
plans  for  the  Federal  response  to 
discharges  and  releases.  Tbe  RRT 
should: 

(i)  Conduct  advance  planning  for  use 
of  dispersants,  surface  collection  agents, 
burning  agents,  biological  additives,  or 
otfcer  chemical  agents  in  accordance 
with  §  300.84(e)  of  this  Plan. 

(ii)  Make  continuing  review  of 
regnal  and  local  responses  to 
discharges  or  releases,  considering 
avaihible  legal  remedies,  equipment 
readiness,  and  coordination  among 
responsible  public  agencies  and  private 
organizations. 

(iii)  Based  on  observations  of 
response  operations,  recommend 
revisions  of  the  National  Contingency 
Plan  to  the  NRT. 

(iv)  Consider  and  recommend 
necessary  changes  based  on  continuing 
review  of  response  actions  in  the  region. 

(v)  Review  OSC  actions  to  help  ensure 
that  Federal  regional  and  Federal  local 
contingency  plans  are  developed 
satisfactorily. 
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(vi]  Be  prepared  to  respond  to  ina|or 
discharges  or  releases  outside  the 
region. 

[yi]  Meet  at  least  semiannually  to 
review  response  actions  carried  out 
during  the  preceding  period,  and 
consider  changes  in  Federal  regional 
and  Federal  local  contingency  plans. 

(viii)  Provide  letter  reports  on  their 
activities  to  the  NRT  twice  a  year,  no 
later  than  January  31  and  July  31.  At  a 
minimum,  reports  should  summarise 
recent  activities,  organizational  changes, 
operational  concerns,  and  efforts  to 
improve  State  and  local  coordination. 

(ix)  Encourage  the  State  and  local 
response  community  to  improve  their 
preparedness  for  response. 

(x)  Conduct  training  exercises  as 
necessary  to  encourage  preparedness 
activities  of  the  response  community 
within  the  region. 

(7)  Whenever  there  is  insufficient 
national  policy  guidance  on  a  matter 
before  the  RRT.  a  technical  matter 
requiring  solution,  a  question  concerning 
interpretation  of  the  Plan,  or  there  is  a 
disagreement  on  discretionary  actions 
between  RRT  members  that  cannot  be 
resolved  at  the  regional  level,  it  may  be 
referred  to  the  NRT  for  advice  or 
resolution. 

(c)  The  OSC  is  responsible  for 
developing  any  Federal  local 
contingency  plans  for  the  Federal 
response  in  the  area  of  the  OSC's 
responsibility.  This  may  be 
accomplished  in  cooperation  with  the 
RRT  and  designated  State  and  local 
representatives  [see  9  300.43]. 
Boundaries  for  Federal  local 
contingency  plans  shall  coincide  with 
those  agreed  upon  between  EPA,  DOD. 
and  the  USCG  (subject  to  Executive 
Order  12318)  to  determine  OSC  areas  of 
responsibility  and  should  be  clearly 
indicated  in  the  regional  contingency 
plan.  Where  practicable,  consideration 
should  be  given  to  jurisdictional 
boundaries  established  by  State  and 
local  plans. 

(1)  The  lead  agency  should  provide 
appropriate  training  for  its  OSCs,  RPMs, 
and  other  response  personnel  to  carry 
out  their  responsibilities  under  this  Plan. 

(2)  To  the  extent  practicable,  OSCs/ 
Rl^is  should  ensure  that  persons 
designated  to  act  as  their  on-scene 
representatives  are  adequately  trained 
and  prepared  to  carry  out  actions  under 
this  Plan. 

§  300l33    Rssponss  opcratiena. 

(a)  EPA  and  USCG  shall  designate 
OSCe/KPMa  for  all  areas  in  each  region, 
provided,  however,  that  DOD  shall 
designate  OSCs/RPMb  responsible  for 
taking  all  actions  resulting  from  releases 
of  hazardous  sabstances.  pollutants,  or 


contaminants  from  DOD  facilities  and 
vessels.  DOD  will  be  the  removal 
respmise  authority  with  respect  to 
incidents  involving  DOD  military 
weapons  and  munitions.  Removal 
acttoos  involving  nuclear  weapons 
should  be  conducted  in  accmdance  with 
the  joint  Department  of  Defense, 
Department  of  Energy,  and  Federal 
Emergency  Management  Agency 
Agreement  for  Response  to  Nuclear 
Incidents  and  Noclear  Weapons 
Significant  Incidents  of  January  8, 1981. 
The  USCG  wiD  famish  or  {Hvvide  OSCs 
for  oil  discharges  and  for  tfie  immediate 
removal  of  hazardous  substances, 
pollutants,  or  contaminants  into  or 
threatening  the  coastal  zone  exc^t  that 
the  USCG  will  not  provide 
predesignated  OSCs  for  discharges  and 
releases  from  hazardous  waste 
management  facilities  or  in  similarly 
chronic  incidents.  EPA  shall  furnish  or 
provide  OSCs  for  discharges  and 
releases  into  or  threatening  the  inland 
zone  and  shall  furnish  or  provide  RPMs 
for  Federally  funded  remedial  actions 
except  as  otherwise  agreed.  The  USCG 
will  provide  an  initial  response  to 
hazardous  waste  management  facilities 
within  the  coastal  zone  in  accordance 
with  the  DOT/EPA  Instrument  of 
Redelegation  {48  FR  83294).  EPA  will 
also  assume  all  remedial  actions 
resulting  from  removals  initiated  by  the 
USCG  in  die  coastal  zone  except  those 
involving  vessels.  The  USCG  OSC  shall 
contact  the  cognizant  EPA  RPM  as  soon 
as  it  is  evident  that  a  removal  may 
require  a  follow-up  remedial  action  to 
ensure  that  the  required  plaiming  can  be 
initiated  and  an  orderly  transition  to 
EPA  lead  can  occur. 

(b)  The  OSC/RPM  directs  Federal 
Fund-financed  response  efforts  and 
coordinates  all  other  Federal  efforts  at 
the  scene  of  a  discharge  or  release, 
subject  to  Exective  Onler  12316.  As  part 
of  the  planning  and  preparation  for 
response,  the  OSCs/RPMs  shall  be 
predesignated  by  the  regional  or  district 
head  of  the  lead  agency. 

(1)  The  first  Federal  official  to  arrive 
at  the  scene  of  a  discharge  or  release 
should  coordinate  activities  under  this 
Plan  and  is  authorized  to  irutiate,  in 
consultation  %vith  the  OSC,  any 
necessary  actions  normally  carried  out 
by  the  OSC  until  the  arrival  of  the 
predesignated  OSC.  This  official  may 
initiate  Federal  Fund-financed  actions 
only  as  authorized  by  the  OSC  or  (if  the 
OSC  is  unavailable)  the  authorized 
representative  of  the  lead  agency. 

(2)  The  OSC/RPM  shall  to  the  extent 
practicable  under  the  circumstances, 
collect  pertinent  facts  about  the 
discharge  or  release,  such  as  its  soiuY:e 
and  cause;  the  identification  of 


potentially  responsible  parties;  the 
nature,  amount,  and  location  of 
discharged  or  released  materials;  the 
probable  direction  and  time  of  travel  of 
discharged  or  released  materials;  the 
pathways  to  htmian  and  environmental 
exposure;  potential  impact  on  htmian 
health,  welfare,  and  safety  and  the 
environment;  the  potential  impact  on  . 
natural  resources  and  property  which 
may  be  affected;  priorities  for  protecting 
human  health,  welfare,  and  the 
environment;  and  appropriate  cost 
documentation. 

(3)  The  OSC/RPM  shall  direct 
response  operations  (see  Subparts  E  and 
F  for  descriptive  details).  The  OSCs/ 
RPM's  effort  shaU  be  coordinated  with 
other  appropriate  Federal  State,  local, 
and  private  response  agencies.  OSCs/ 
RPMs  may  designate  capable  persons 
from  Federal,  State,  or  local  agencies  to 
act  as  their  on-scene  representative. 
State  and  local  representatives, 
however,  are  not  authorized  to  take 
actions  under  Subparts  E  and  F  that 
involve  expenditures  of  CWA  section 
311  (k)  or  CERCLA  funds  unless  an 
appropriate  contract  or  cooperative 
agreement  has  been  established. 

(4)  The  OSC  (and  when  the  RRT  has 
been  activated  for  a  remedial  action,  the 
RPM)  should  consult  regulariy  with  die 
RRT  in  carrying  oat  this  Plan  and  will 
keep  the  RRT  Informed  of  activities 
under  this  Plan. 

(5)  The  OSC/RPM  shall  advise  the 
appropriate  State  agency  (as  agreed 
upon  with  each  State]  as  promptly  as 
possible  of  reported  discharges  and 
releases. 

(6)  The  OSC/RPM  shall  evahiate 
incoming  information  and  immediately 
advise  FEMA  of  potential  major  disaster 
situations.  In  the  event  of  a  major 
disaster  or  emergency,  under  the 
Disaster  Relief  Act  of  1974  (Pub.  L  93- 
288).  the  OSC/RPM  will  coordinate  any 
response  activities  with  the  Federal 
Coordinating  Officer  designated  by  the 
President  In  addition,  die  OSC/RPM 
should  notify  FEMA  of  situations 
potentially  requiring  evacuation, 
temporary  housing,  and  permanent 
relocation. 

(7)  In  those  instances  where  a 
possible  public  health  emergency  exists, 
the  OSC/RPM  should  notify  the  HHS 
representative  to  the  RRT.  Throughout 
response  actions,  the  OSC/RPM  may 
call  upon  the  HHS  representative  for 
assistance  in  determining  pnbKc  health 
threats  and  for  advice  on  worker  health 
and  safety  problems. 

(8)  An  Federal  agencies  should  plan 
for  emergencies  and  develop  procedures 
for  dealing  with  oil  discharges  and 
releases  of  hazardous  substances. 
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pollutants,  or  contaminants  from  vessels 
and  facilities  under  their  jurisdiction.  All 
Federal  agencies,  therefore,  are 
responsible  for  designating  the  office 
that  coordinates  response  to  such 
incidents  in  accordance  with  this  Plan 
and  applicable  Federal  regulations  and 
guidelines.  The  OSC/RPM  should 
provide  advice  and  assistance  as 
requested  by  Federal  agencies  for 
incidents  involving  vessels  or  facilities 
under  their  jurisdiction.  At  the  request 
of  the  Federal  agency,  or  if,  in  the 
opinion  of  the  OSC  (or  in  a  remedial 
action,  the  lead  agency],  the  responsible 
Federal  agency  does  not  act  promptly  or 
take  appropriate  action  to  respond  to  a 
discharge  or  release  occurring  on  a 
vessel  or  facility,  including  contiguous 
lands  under  its  jurisdiction,  the  OSC  (or 
in  a  remedial  action,  the  lead  agency) 
designated  to  respond  in  the  area  where 
the  discharge  or  release  occurs  may 
conduct  appropriate  response  activities. 
If  this  occurs,  the  OSC  (or  in  a  remedial 
action,  the  lead  agency)  shall  consult 
with  and  coordinate  all  response 
activities  taken  with  the  responsible 
Federal  agency.  With  respect  to  release 
of  hazardous  substances,  pollutants,  or 
contaminants  from  DOD  facilities  or 
vessels.  DOD  designates  the  OSC/RPM. 

(9)  The  OSC/RPM  should  notify  the 
affected  land  managing  agency  and 
trustees  of  natural  resources,  as 
promptly  as  possible,  of  releases  and 
discharges  affecting  Federal  resources 
under  their  jurisdiction.  The  OSC  or 
RPM  should  consult  with  and  coordinate 
all  response  activities  with  the  affected 
land  managing  agency  or  resource 
trustee  to  the  extent  practicable. 

(10)  Where  the  OSC/RPM  becomes 
aware  that  a  discharge  or  release  may 
adversely  affect  any  endangered  or 
threatened  species,  or  result  in 
destruction  or  adverse  modirication  of 
the  habitat  of  such  species,  the  OSC/ 
RPM  should  consult  with  the  DOI  or 
DOC  (NOAA). 

(11)  The  OSC/RPM  is  responsible  for 
addressing  worker  health  and  safety 
concerns  at  a  response  scene,  in 
accordance  with  S  30a38  of  this  Plan. 

(12)  The  OSC  shall  submit  pollutant 
reports  (POLREPs)  to  the  RRT  and 
appropriate  agencies  as  signiflcant 
developments  occur  during  removal 
actions. 

(13)  OSCs/RPMs  should  ensure  that 
all  appropriate  public  and  private 
interests  are  kept  informed  and  that 
their  concerns  are  considered 
throughout  a  response  in  accordance 
with  §  300.39  to  the  extent  practicable. 

(14)  The  RPM  is  the  prime  contact  for 
remedial  actions  being  taken  (or  needed 
to  be  taken)  at  sites  on  the  proposed  or 


promulgated  National  Priorities  List 
(NPL).  These  actions  include: 

(i)  Fund-Financed  Cleanup/Federal 
Lead— The  RPM  coordinates,  directs, 
and  reviews  the  work  of  all  EPA,  State, 
and  local  governments,  the  U.S.  Army 
Corps  of  Engineers,  and  all  other 
agencies  and  contractors  to  assure 
compliance  with  this  Plan.  Based  upon 
the  reports  of  these  parties,  the  RPM 
recommends  action  for  decisions  by 
lead  agency  officials.  The  RPM's  period 
of  responsibility  begins  prior  to 
initiation  of  the  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  (described  in 
S  30a68(d)]  and  continues  through 
design,  construction,  deletion  of  the  site 
from  the  NPL.  and  in  some  cases,  the 
CERCLA  cost  recovery  activity.  The 
RPM  should  coordinate  with  the  OSC  to 
ensure  an  orderly  transition  from  OSC 
response  activities  to  remedial 
activities. 

(ii)  Fund-Financed  Cleanup/State 
Lead— The  RPM  serves  in  an  oversight 
capacity  during  the  planning,  design, 
and  cleanup  activities  of  a  State-lead 
remedial  action,  offering  both  technical 
and  pr^rammatic  guidance. 

(iii)  The  RPM  shall  participate  in  all 
decisionmaking  processes  necessary  to 
ensure  compliance  with  this  Plan  and 
the  cooperative  agreement  between  EPA 
and  the  State.  The  RPM  will  also  review 
responses  implemented  pursuant  to 
preauthorization  in  order  for  EPA  to 
determine  that  the  responses  are 
consistent  with  preauUiorization  in 
cases  where  claims  are  filed  for 
reimbursement. 

§300.34    Special  forcM  and  tMnw. 

(a)  The  National  Strike  Force  (NSF) 
consists  of  the  Strike  Teams  established 
by  the  USCG  on  the  Atlantic,  Pacific, 
and  Gulf  coasts  and  a  Dive  Team 
located  on  the  Atlantic  coast,  with 
resources  available  to  provide 
assistance  to  the  OSC/RPM. 

(1)  The  Strike  Teams  can  provide 
communication  support,  advice,  and 
assistance  for  oil  and  hazardous 
substances  removal.  These  teams  also 
have  knowledge  of  shipboard  damage 
control,  are  equipped  with  specialized 
containment  and  removal  equipment, 
and  have  rapid  transportation  available. 
The  NSF  Dive  Team  has  knowledge  and 
capability  in  diving,  damage 
assessment,  and  underwater  surveys.  It 
also  maintains  limited  capability  for 
evaluating,  planning,  and  carrying  out 
diving  in  chemical-contaminated  waters. 
When  possible,  the  Strike  Teams  will 
provide  training  for  emergency  task 
forces  and  assist  in  the  development  of 
regional  and  local  contingency  plans. 

(2)  The  OSC/RPM  may  request 
assistance  from  the  Strike  Teams. 


Requests  for  a  team  may  be  made 
directly  to  the  Commanding  Officer  of 
the  appropriate  team,  the  USCG  member 
of  the  RRT,  the  appropriate  USCG  Area 
Commcmder,  or  the  Commandant  of  th(> 
USCG  through  the  NRC. 

(b)  Each  USCG  OSC  manages 
emergency  task  forces  trained  to 
evaluate,  monitor,  and  supervise 
pollution  responses.  Additionally,  they 
have  limited  "initial  aid"  response 
capability  to  deploy  equipment  prior  to 
the  arrival  of  a  cleanup  contractor  or 
other  response  personnel. 

(c)(1)  The  Environmental  Response 
Team  (ERT)  is  established  by  EPA  in 
accordance  with  its  disaster  and 
emergency  responsibilities.  The  ERT 
includes  expertise  in  biology,  chemistry, 
hydrology,  geology,  and  engineering. 

(2)  It  can  provide  access  to  special 
decontamination  equipment  for 
chemical  releases  and  advice  to  the 
OSC/RPM  in  hazard  evaluation:  risk 
assessment;  multimedia  sampling  and 
analysis  program;  on-site  safety, 
including  development  and 
implementation  plans;  cleanup 
techniques  and  priorities;  water  supply 
decontamination  and  protection; 
application  of  dispersants; 
environmental  assessment;  degree  of 
cleanup  required;  and  disposal  of 
contaminated  material. 

(3)  The  ERT  also  provides  both 
introductory  and  intermediate  level 
training  courses  to  prepare  response 
personnel. 

(4)  OSC/RPM  or  RRT  requests  for 
ERT  support  should  be  made  to  the  EPA 
^presents  tive  on  the  RRT;  the  EPA 
Headquarters,  Director,  Office  of 
Emergency  and  Remedial  Response;  or 
the  appropriate  EPA  regional  emergency 
coordinator. 

(d)  ScientiHc  Support  Coordinators 
(SSCs)  are  available,  at  the  request  of 
OSCs/RPMs,  to  assist  with  actual  or 
potential  responses  to  discharges  of  oil 
or  releases  of  hazardous  substances, 
pollutants,  or  contaminants.  The  SSC 
will  also  provide  scientific  support  for 
the  development  of  regional  and  local 
contingency  plans.  Generally,  SSCs  are 
provided  by  NOAA  in  coastal  and 
marine  areas,  and  by  EPA  in  inland 
regions. 

(1)  During  a  response,  the  SSC  serves 
imder  the  direction  of  the  OSC/RPM 
and  is  responsible  for  providing 
scientific  support  for  operational 
decisions  and  for  coordinating  on-scene 
scientific  activity.  Depending  on  the 
nature  of  the  incident,  the  SSC  can  be 
expected  to  provide  certain  specialized 
scientific  skills  and  to  work  with 
governmental  agencies,  universities, 
community  representatives,  and 
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industry  to  compile  information  that 
would  assist  the  OSC/RPM  in  assessing 
the  hazards  and  potential  effects  of 
discharges  and  releases  and  in 
developing  response  strategies. 

(2)  If  requested  by  the  OSC/RPM,  the 
SSC  will  serve  as  the  principal  liaison 
for  scientific  information  and  will 
facilitate  communications  to  and  from 
the  scientific  community  on  response 
issues.  The  SSC,  in  this  role,  will 
attempt  to  reach  a  consensus  on 
scientific  issues  surrounding  the 
response  but  will  also  ensure  that  any 
differing  opinions  within  the  community 
are  communicated  to  the  OSC/RPM. 

(3)  The  SSC  will  assist  the  OSC/RPM 
in  responding  to  requests  for  assistance 
from  the  State  and  Federal  agencies 
regarding  scientiHc  studies  and 
environmental  assessments.  Details  on 
access  to  scientific  support  shall  be 
included  in  regional  contingency  plans. 

(e)  The  USCG  Public  Information 
Assist  Team  (PIAT)  and  the  EPA  Public 
Affairs  Assist  Team  (PAAT)  are 
available  to  assist  OSCs/RPMs  and 
regional  or  district  offices  to  meet  the 
demands  for  public  information  and 
participation.  Their  use  is  encouraged 
any  time  the  OSC/RPM  requires  outside 
public  affairs  support.  Requests  for 
these  teams  may  be  made  through  the 
NRC. 

(f)(1)  The  RRT  may  be  activated  by 
the  chairman  as  an  incident-specific 
response  team  when  a  discharge  or 
release: 

(i)  Exceeds  the  response  capability 
available  to  the  OSC  in  the  place  where 
it  occurs; 

(ii)  Transects  regional  boundaries:  or 

(iii)  May  pose  a  substantial  threat  to 
the  public  health,  welfare,  or  the 
environment,  or  to  regionally  significant 
amounts  of  property.  Regional 
contingency  plans  shall  specify  detailed 
criteria  for  activation  of  RRTs. 

(2)  The  RRT  may  be  activated  during 
any  pollution  emergency  by  a  request 
from  the  OSC/RPM.  or  from  any  RRT 
representative,  to  the  chairman  of  the 
Team.  Requests  for  RRT  activation  shall 
later  be  confirmed  in  writing.  Each 
representative,  or  an  appropriate 
alternate,  should  be  notified 
immediately  when  the  RRT  is  activated. 

(3)  During  prolonged  removal  or 
mnedial  action,  the  RRT  may  not  need 
to  be  activated  or  may  need  to  be 
activated  only  in  a  limited  sense,  or 
have  available  only  those  members  of 
the  RRT  who  are  directly  affected  or 
who  can  provide  direct  response 
assistance. 

(4)  When  the  RRT  is  activated  for  a 
discharge  or  release,  agency 
representatives  shall  meet  at  the  call  of 
the  chairman  and  may: 


(i)  Monitor  and  evaluate  reports  from 
the  OSC/RPM.  The  RRT  may  advise  the 
OSC/RPM  on  the  duratioD  and  extent  of 
Federal  response  and  may  recommend 
to  the  OSC/RPM  specific  actions  to 
respond  to  the  discharge  or  release; 

(ii)  Request  other  Federal,  State,  or 
local  governments,  or  private  agencies 
to  provide  resources  under  their  existing 
authorities  to  respond  to  a  discharge  or 
release  or  to  monitor  response 
operations; 

(iii)  Help  the  OSC/RPM  prepare 
information  releases  for  the  public  and 
for  communication  with  the  NRT; 

(iv)  If  the  circumstances  warrant, 
make  recommendations  to  the  regional 
or  district  head  of  the  agency  providing 
the  OSC/RPM  that  a  different  OSC/ 
RPM  should  be  designated;  and 

(v)  Submit  Pollution  Reports 
(POLREPS)  to  the  NRC  as  significant 
developments  occur. 

(5)  When  the  RRT  is  activated, 
affected  States  may  participate  in  all 
RRT  deliberations.  State  government 
representatives  participating  in  the  RRT 
have  the  same  status  as  any  Federal 
member  of  the  RRT. 

(6)  The  RRT  can  be  deactivated  when 
the  incident-specific  RRT  chairman 
determines  that  the  OSC/RPM  no  longer 
requires  RRT  assistance. 

(g)  The  NRT  should  be  activated  as  an 
emergency  response  team: 

(1)  When  an  oil  discharge  or 
hazardous  substance  release: 

(A)  Exceeds  the  response  capability  of 
the  regions  in  which  it  occurs; 

(B)  Transects  regional  boundaries;  or 

(C)  Involves  significant  population 
threat  or  national  policy  issues, 
substantial  amounts  of  property,  or 
substantial  threats  to  natural  resources; 
or 

(2)  If  requested  by  any  NRT  member, 
(h)  When  activated  for  a  response 

action,  the  NRT  shall  meet  at  the  call  of 
the  chairman  and  may: 

(1)  Monitor  and  evaluate  reports  fi-om 
the  OSC/RPM.  The  NRT  may 
recommend  to  the  OSC/RPM,  throygh 
the  RRT,  actions  to  combat  the 
discharge  or  release; 

(2)  Request  other  Federal,  State,  and 
local  governments,  or  private  agencies, 
to  provide  resources  under  their  existing 
authorities  to  combat  a  discharge  or 
release  or  to  monitor  response 
operations;  and 

(3)  Coordinate  the  supply  of 
equipment,  personnel,  or  technical 
advice  to  the  affected  region  from  other 
regions  or  districts. 

§  300.35    Multi-regkMial  responses. 

(a)  If  a  discharge  or  release  moves 
from  the  area  covered  by  one  Federal 
local  or  Federal  regional  contingency 


plan  into  another  area,  the  authority  for 
removal  or  response  actions  should 
likewise  shift  If  a  discharge  or  release 
or  substantial  threat  of  discharge  or 
release  affects  areas  covered  by  two  or 
more  regional  plans,  the  response 
mechanisms  of  both  may  be  activated. 
In  this  case,  removal  or  response  actions 
of  all  regions  concerned  shall  be  fully 
coordinated  as  detailed  in  the  regional 
plans. 

(b)  There  shall  be  only  one  OSC/RPM 
at  any  time  during  the  course  of  a 
response  operation.  Should  a  discharge 
or  release  affect  two  or  more  areas,  the 
EPA.  DOD.  and  USCG,  as  appropriate, 
shall  give  prime  consideration  to  the 
area  vulnerable  to  the  greatest  threat 
The  RRT  shall  designate  the  OSC/RPM 
if  EPA,  DOD,  and  USCG  members  are 
unable  to  agree  on  the  designation.  The 
NRT  shall  designate  the  OSC/RPM  if 
members  of  one  RRT  or  two  adjacent 
RRTs  are  unable  to  agree  on  the 
designation. 

(c)  Where  the  USCG  has  provided  tht 
OSC  for  emergency  response  to  a 
release  from  hazardous  waste 
management  facilities  located  in  the 
coastal  zone,  responsibility  for  response 
action  shall  shift  to  EPA,  in  accordance 
with  EPA/USCG  agreements. 

$300..36    Communications. 

(a)  The  NRC  is  the  national 
communications  center  for  activities 
related  to  response  actions.  It  is  locatec 
at  USCG  Headquarters  in  Washington, 
D.C  The  NRC  receives  and  relays 
notices  of  discharges  or  releases  to  the 
appropriate  OSC,  disseminates  OSC/ 
RPM  and  RRT  reports  to  the  NRT  when 
appropriate,  and  provides  facilities  for 
the  NRT  to  use  in  coordinating  a 
national  response  action  when  required. 

(b)  The  Commandant,  USCG,  will 
provide  the  necessary  personnel, 
communications,  plottijig  facilities,  and 
equipment  for  the  NRC. 

(c)  Notice  of  an  oil  discharge  or 
release  of  a  hazardous  substance  in  an 
amount  equal  to  or  greater  than  the 
reportable  quantity  must  be  made 
immediately  in  accordance  with  33  CFR 
Part  153,  Subpart  B  and  40  CFR  Part  302, 
respectively.  Notification  shall  be  made 
to  the  NRC  Duty  Officer,  HQ  USCG. 
Washington,  D.C.  telephone  (800)  424- 
8802  (or  current  local  telephone 
number).  All  notices  of  discharges  or 
releases  received  at  the  NRC  shall  be 
relayed  immediately  by  telephone  to  the 
OSC  or  lead  agency. 

(d)  The  RRC  provides  facilities  and 
personnel  for  communications, 
information  storage,  and  other 
requirements  for  coordinating  response. 
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Each  regional  plan  will  specify  the 
location  of  the  HSC 


(a)  Wespoftw  Eqmpment—lht  Spffl 
Cleatrop  taventory  {StCfM]  system  re 
availatJe  \o  help  OSCs  and  WRTs  and 
private  parties  gain  rapid  infonnation  as 
to  the  kicatioa  of  rospomc  and  support 
equ^ment  Tlits  iuwartuiy  is  aooessifale 
thnao^k  tfK  NRC  and  USCCa  OSCs.  The 
inventory  includes  private  and 
commeicial  eq/nipmeuL  as  weti  as 
govemmoU  resources.  The  RRTs  and 
OSCs  shail  ensure  that  daU  ia  ibe 
system  aie  current  and  accurate.  The 
usee  is  n^spunsibie  for  imaiataining 
and  updating  tiie  systera  with  R&T  and 
OSC  iapat. 

(b)  Aian'ne  salvage.  (1)  Marioe   ' 
salvage  operations  generally  fall  into 
fivecate^u-ies:  afloat  salvage;  ofTshoce 
salvage:  hver  and  harbor  clearacce: 
cargo  salvage:  and  rescue  towing.  Each 
category  requires  different  knowledge 
and  specialized  types  of  el]uipmeQL  The 
complexity  of  such  operations  maybe 
further  compounded  by  local 
environmental  and  geographic 
conditions. 

(2)  The  nature  of  marine  salvage  and 
the  conditj^is  undei  which  rt  occurs 
comtjiTje  to  make  sorh  opeiations 
imprecise,  difficult,  hazaidtma.  and 
expensive.  Thus,  respoosible  parties  or 
other  persons  attempting  to  perform 
such  operatrons  without  adetjuate 
knowtedge,  equipinent,  and  experience 
could  aggravate,  rather  ^aa  relieve,  the 
situation.  OSCs  with  responsibility  for 
monitoring,  evaluating,  or  supervising 
these  activities  shoiM  request  technical 
assistance  from  DOD,  the  Strike  Teants. 
or  commercial  salvors  as  necessary  to 
ensure  that  proper  actions  are  taken. 

§30038    "■--"r'Trftn  iiiJiilit,. 

(a)  Requirements  uader  the 
Occupational  Safety  aad  Healdi  Act  of 
1970  (29  U.SXL  651  et  seq.)  (OSH  Act) 
and  under  the  laws  of  States  with  plans 
approved  under  section  18  of  the  OSH 
Act  IState  OSH  laws),  as  well  as  other 
applicable  safety  and  health 
requirements,  will  be  applied  to 
response  activities  under  tlus  Plan. 
These  requiienients  are  subject  to 
enforcement  by  the  appropriate  Federal 
and  State  agencies.  Federal  OSHA 
requirements  include,  araoag  other 
things,  an  OSHA  General  Industry  [29 
CFR  Part  1910),  Construction  (29  CFR 
Part  1326),  Shipyard  (29  CFR  Part  1915), 
and  Longshoring  (29  CFR  Part  1918). 
standards  wherever  Siey  are  relevant 
as  well  as  OSHA  recordkeeping  and 
reporting  regulations.  Empioyers  at 
response  actions  under  this  Plan  will 
also  be  subject  to  fte  general  duty 


requinement  of  section  S{a)(lJ  of  the 
OSH  Aft  129  VSJC  «54|a)Il)).  No  Action 
by  the  lead  agency  with  respect  to 
response  activities  under  this  Plaa 
constitutes  an  exercise  of  statutory 
authority  within  the  meaning  of  section 
4(b)|l]  offhe  OSH  AcL  AH 
governmental  agencies  and  private 
employers  are  directly  responsible  for 
the  health  and  safely  of  their  own 
employees. 

(b)  Under  a  response  action  taken  by 
a  responsible  party,  the  responsible 
pafty  must  assure  that  an  occupational 
health  and  safety  program  is  made 
available  for  the  protection  of  woilcers 
at  the  response  site,  and  that  workers 
enteiing  the  response  site  are  apprised 
of  the  response  site  hazards  and 
provisions  of  the  safety  and  health 
program. 

(c)  Under  a  Federal  Fund-financed 
response,  the  lead  agency  must  assure 
that  a  program  for  occopational  safety 
and  health  is  made  available  for  the 
protection  of  workers  at  the  response 
site,  and  that  woilcers  witering  ttie 
response  sHe  are  apprised  of  the 
response  site  hazards  and  provisions  of 
the  safety  and  health  program.  Any 
contract  relating  to  a  Federal  Fund- 
financed  response  action  imder  tins  Plan 
shall  require  the  contractor  at  the 
response  site  to  comply  with  ffais 
program  and  with  any  applicable 
provision  of  the  OSH  Act  and  State 
OSH  laws  as  defined  in  S  300.38(a) 

fVUB     PWMC  MMBMBVM. 

(a)  When  an  incident  occms,  it  is 
imperative  to  give  the  public  prompt, 
accurate  infonnation  on  the  nature  of 
the  incident  and  the  actions  nndervray 
to  mitignte  the  damage.  OSCs/RFMs 
and  oanmvanity  relations  pewonnel 
should  ensure  that  all  appropriate  public 
and  private  interests  are  kept  informed 
and  that  their  concerns  are  considered 
throughout  a  response.  They  should 
coordinate  with  available  pi*lic  affiairs/ 
commtmity  relations  resources  to  carry 
out  this  responsibility. 

(b)  An  on-scene  news  office  may  be 
established  to  ooordlinnte  media 
relations  and  to  issue  official  Federal 
information  on  an  incident.  Whenever 
possible,  it  will  be  heoded  by  a 
representative  of  the  lead  agency.  The 
OSCf^nA  determines  Ae  location  of 
the  on-scene  news  office,  bot  every 
effort  should  be  made  to  kjcate  it  near 
the  scene  of  the  incidwrt.  If  a 
participating  agency  believes  pidriic 
interest  ^varranls  the  isauanoe  of 
statements  and  an  on-scene  news  office 
has  not  been  established,  the  affected 
agency  should  recommend  its 
estabhshment.  AD  Federal  news 
releases  or  statements  by  participating 


agencies  should  he  cleared  through  the 
OSq/BPM. 

§300.49  oeciipwu. 

(a)  Within  60  days  aller  the 
coDclusioa  of  a  maior  disduii;ge  of  aH.  a 
major  haxardeus  substance,  pdllutaat,  or 
contaminant  release,  or  when  fequested 
by  the  RRT,  the  EPA  or  USCG  OSC  shall 
submit  to  the  RRT  a  complete  report  on 
the  response  operation  and  the  actions  . 
taken.  The  OSC  shaB  M  the  same  time 
send  a  copy  of  the  report  to  the  tBCT. 
The  RRT  ^all  review  the  OSC's  report 
and  prepare  an  endorsement  to  the  NST 
for  review.  This  shaD  be  accomplished 
within  30  days  after  the  report  has  been 
received. 

(b)  The  OSCs  neport  ahafl  accurately 
record  the  aituatioa  as  it  developed,  the 
actioBS  taicen.  the  lesouroes  couHBitted. 
and  the  proUenu  enoountered.  The 
OSC's  veooaawndations  are  a  sourae 
for  new  pnxjedures  and  policy. 

(c)  The  lormat  Ear  the  OSC%  icport 
shall  be  as  iolla«r«: 

(1)  SomaMTy  of  Events— • 
chroaokigical  namtive  of  «U  events, 
including: 

(i)  The  caese  of  discftHn^  or  reteasc; 

\n)  The  initial  situation; 

(iii)  Efforts  to  obtain  response  by 
responsible  parties; 

(iv)  The  organization  of  the  response, 
including  State  participation: 

(v)  The  resouroes  committed; 

(vi)  The  location  of  the  hazardous 
subslanoe,  poihilanl.  or  ^q"*^™'"""* 
release  or  oil  dischai:(e.  For  oil 
discharges,  indicate  whether  the 
discbacge  was  in  coBBection  with 
activities  regulated  oader  the  Outer 
Continental  Shelf  Laods  Act  {OCSLA). 
the  Trans-Alaska  ftpeUne  Aathori^ 
Act,  or  Deepwater  Port  Act; 

(vii)  Oosnneots  on  whether  the 
discharge  or  release  night  have  or 
actaai^  did  affect  ootinni  reaouraes; 

(vHi)  Comments  on  Federal  or  Stete 
dam^e  assessment  activities  and 
efforts  to  replace  or  restore  danaa^ed 
natural  reaovroes; 

(ix)  Details  of  any  threat  abatement 
action  t^en  onder  CB^CLA  or  onder 
section  311(c)  or  (d|  of  the  CWA;  and 

(x)  Public  information/conuminity 
relations  actr^ies. 

(2)  Effectiveness  of  Removal 
Actions — A  candid  end  timroogh 
analysis  of  the  effectiveness  of  removal 
actions  taken  by: 

(i)  TTie  responsible  party; 

(ii)  State  and  local  forces; 

(iii)  Federal  ^encies  and  specud 
forces;  and 

(iv)  (If  appIicaUe]  coatractora,  private 
groups,  and  volunteers. 
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(3)  Problems  Encountered — A  list  of 
problems  affecting  response  with 
particular  attention  to  problems  of 
intergovernmental  coordination. 

(4)  Recommendations — OSC 
recommendations,  including  at  a 
minimum: 

(i)  Means  to  prevent  a  recurrence  of 
the  discharge  or  release; 

(ii)  Improvement  of  response  actions; 
and 

(iii)  Any  recommended  changes  in  the 
National  Contingency  Plan  or  Federal 
regional  plan. 

Subpart  D— Plans 

§  30a41    Regional  and  local  plana. 

(a)  In  addition  to  the  National 
Contingency  Plan  (NCP),  a  Federal 
regional  plan  shall  be  developed  for 
each  standard  Federal  Region,  Alaska, 
and  the  Caribbean,  and,  where 
practicable,  a  Federal  local  plan  shall  be 
developed. 

(b)  These  plans  will  be  available  for 
inspection  at  EPA  Regional  Offices  or 
USCG  district  offices.  Addresses  and 
telephone  numbers  for  these  offices  may 
be  found  in  the  United  States 
Government  Manual  (issued  annually) 
or  in  local  telephone  directories. 

§  300.42    Ragional  contlngancy  plant. 

(a)  The  RRTs,  working  with  the  States, 
shall  develop  Federal  regional  plans  for 
each  standard  Federal  region,  Alaska, 
and  the  Caribbean.  The  purpose  of  these 
plans  is  coordination  of  a  timely, 
effective  response  by  various  Federal 
agencies  and  other  organizations  to 
discharges  of  oil  and  releases  of 
hazardous  substances,  pollutants  and 
contaminants  in  order  to  protect  public 
health,  welfare,  and  the  environment. 
Regional  contingency  plans  should 
include  information  on  all  useful 
facilities  and  resources  in  the  region, 
from  government,  commercial, 
academic,  and  other  sources.  To  the 
greatest  extent  possible,  regional  plans 
will  follow  the  format  of  the  National 
Contingency  Plan,  and  should 
coordinate  with  the  State  plans  and  the 
Federal  local  plans  as  specified  in 

§  300.43. 

(b)  SSCs  shall  organize  and 
coordinate  the  contributions  of 
scientists  of  each  region  to  the  response 
activities  of  the  OSC/RPM  and  RRT  to 
the  greatest  extent  possible.  SSCs,  with 
advice  from  RRT  members,  shall  also 
develop  the  parts  of  the  regional  plan 
that  relates  to  scientific  support. 

(c)  Regional  plans  shall  contain  lines 
of  demarcation  between  the  inland  and 
coastal  zones,  as  mutually  agreed  upon 
by  ySCG  and  EPA. 


§  300.43    Local  contlngancy  plans. 

(a)  Each  OSC,  in  consultation  with  the 
RRT,  should  develop  and  maintain  a 
Federal  local  plan  for  response  in  his  or 
her  area  of  responsibility,  where 
necessary  and  practicably.  In  areas  in 
which  the  USCG  provides  the  OSC,  such 
plans  shall  be  developed  in  all  cases. 
The  plan  should  provide  for  a  well- 
coordinated  response  that  is  integrated 
and  compatible  with  the  pollution 
response,  fire,  emergency,  and  disaster 
plans  oMocaU  State,  and  other  non- 
Federal  entities.  The  plan  should 
identify  the  probable  locations  of 
discharges  or  releases;  the  available 
resources  to  respond  to  multi-media 
incidents -where  such  resources  can  be 
obtained;  waste  disposal  methods  and 
facilities  consistent  with  local  and  State 
plans  developed  under  the  Resource 
Conservation  and  Recovery  Act  (42 
U.S.C.  6901  etseq.);  and  a  local  structure 
for  responding  to  discharges  or  releases. 

(b)  While  the  OSC  is  responsible  for 
developing  Federal  local  plans,  a 
successful  planning  effort  will  depend 
upon  the  full  cooperation  of  all  the 
agencies'  representatives  and  the 
development  of  local  capabilities  to 
respond  to  discharges  or  releases. 
Particular  attention  should  be  given, 
during  the  planning  process,  to 
developing  a  multi-agency  local 
response  team:  for  coordinating  on-scene 
efforts.  The  RRT  should  ensure  proper 
liaison  between  the  OSC  and  local 
representatives. 

Subpart  E— Operational  Response 
Phases  for  Oil  Removal 

§  300.51    Phase  I— Discovery  and 
notification. 

(a][  A  discharge  of  oil  may  be 
discovered  through: 

(1)  A  report  submitted  by  the  person 
in  charge  of  the  vessel  or  facility  in 
accordance  with  statutory  requirements; 

(2)  Deliberate  search  by  patrols;  and 

(3)  Random  or  incidental  observation 
by  government  agencies  or  the  public. 

(b)  All  reports  of  discharges  shall  be 
made  to  the  NRC.  If  direct  reporting  to 
the  NRC  is  not  practicable,  reports  may 
be  made  to  the  Coast  Guard  or  EPA 
predesignated  OSC  for  the  geographic 
area  where  the  discharge  occurs.  All 
such  reports  shall  be  promptly  relayed 
to  the  NRC.  If  it  is  not  possible  to  notify 
the  NRC  or  predesignated  OSC 
immediately,  reports  may  be  made 
immediately  to  the  nearest  Coast  Guard 
unit,  provided  that  the  discharger 
notifies  the  NRC  as  soon  as  possible. 
Federal  regional  and  Federal  local  plans 
shall  provide  for  prompt  reporting  to  the 
NRC.  RRC.  and  appropriate  State 
agency  (as  agreed  upon  with  the  State]. 


(c)  Upon  receipt  of  a  notification  of 
discharge,  the  NRC  shall  promptly  notify 
the  OSC.  The  OSC  shall  proceed  with 
the  following  phases  as  outlined  in 
Federal  regional  and  Federal  local 
plans. 

9  300.S2    Pttase  II— PreHminary 
assaasmant  and  Initiation  of  actioa 

(a)  The  OSC  for  a  particular  area  is 
responsible  for  promptly  initiating 
preliminary  assessment. 

(b)  The  preliminary  assessment  shall 
be  conducted  using  available 
information,  supplemented  where 
necessary  and  possible  by  an  on-scene 
inspection.  The  OSC  shall  undertake 
actions  to: 

(1)  Evaluate  the  magnitude  and 
severity  of  the  discharge  or  threat  to 
public  health,  welfare,  or  the 
environment; 

(2)  Assess  the  feasibility  of  removal; 

(3)  Identify  potentially  responsible 
parties;  and 

(4)  Ensure  that  authority  exists  for 
undertaking  additional  response  actions. 

(c)  The  OSC,  in  consultation  with 
legal  authorities  when  appropriate,  shall 
make  a  reasonable  effort  to  have  the 
discharger  voluntarily  and  promptly 
perform  removal  actions.  The  OSC  shall 
ensure  adequate  surveillance  over 
whatever  actions  are  initiated.  If 
effective  actions  are  not  being  taken  to 
eliminate  the  threat,  or  if  removal  is  not 
being  properly  done,  the  OSC  shall,  to 
the  extent  practicable  under  the 
circumstances,  so  advise  the  responsible 
party.  If  the  responsible  party  does  not 
take  proper  removal  actions,  or  is 
unknown.  Or  is  otherwise  unavailable, 
the  OSC  shall,  pursuant  to  section 
311(c)(1)  of  the  CWA,  determine 
whether  authority  for  a  Federal 
response  exists,  and,  if  so,  take 
appropriate  response  actions.  Where 
practicable,  continuing  efforts  should  be 
made  to  encourage  response  by 
responsible  parties. 

(d)  The  OSC  should  ensure  that  the 
trustees  of  affected  natural  resources 
are  notified,  in  order  that  the  trustees 
may  initiate  appropriate  actions  when 
natural  resources  have  been  or  are 
likely  to  be  damaged  (see  Subpart  G  of 
Part  300).  Where  practicable,  the  OSC 
should  consult  with  trustees  in  such 
determinations. 

§300.S3    Pttase  III— Containment, 
countermeaaures,  cleanup,  and  disposal. 

(a)  Defensive  actions  should  begin  as 
soon  as  possible  to  prevent,  minimize,  or 
mitigate  threat  to  the  pubhc  health  or 
welfare  or  the  environment.  Actions 
may  include:  analyzing  water  samples  to 
determine  the  source  and  spread  of  the 


BEST  COPY  AVAILABLE 


47MM   Federal  R^gistBg  /  Vol  aq  Na  224  /  WednesdHy.  November  20.  1985  /  Rnlea  and  RggnlatJona 


oil;  controlling  the  source  of  disdiarge; 
measuring  and  sampling:  source  and 
spread  cootrol  or  salvage  operations; 
placement  of  physical  barriers  to  deter 
the  spread  of  the  oil  or  to  protect 
endangered  species:  control  of  the  water 
discharged  fraoi  s^Mtraun 
impoundnent  and  the  use  of  rh>Biii  sin 
and  other  materials  in  accordance  with 
Subpart  H.  to  isatiain  the  spread  of  the 
oil  and  mitigate  its  effects. 

(b)  Appropriate  actions  should  lie 
taken  to  recover  the  oil  or  mitigate  its 
effects.  Of  the  numerous  chemical  or 
physical  methods  that  may  be  used,  the 
chosen  methods  should  be  the  most 
consistent  with  protecting  the  puUlc 
health  and  welfare  and  the  environment. 
Sinkii\g  agents  shall  not  be  used. 

(c)  Oil  and  contaminated  materials 
recovered  in  deanup  operations  shall  be 
disposed  of  in  accordance  with  Federal 
regional  and  Federal  local  contingency 
plans. 

$300.S4 


(a)  Documentation  shall  be  collected 
and  Hiaintained  to  support  all  actioBS 
taken  under  the  CWA  and  to  fans  the 
basis  for  cost  recovery.  In  geoeial. 
documentation  should  be  sufficient  to 
prove  the  source  and  circumstances  of 
the  incident,  the  reqionsible  party  or 
parties,  aad  iaapact  and  potential 
impacts  to  the  pubUc  bealtk  and  welfare' 
and  the  eHvironmeiit.  When  appropriate, 
documentation  should  alsa  be  collacted 
for  wrjentific  indpntanding  ol  the 
environmoat  and  £ar  the  research  and 
development  of  iaproved  response 
methods  and  techoology.  Damages  to 
private  citizens  (including  loss  of 
earnings]  are  not  addressed  by  this  Plan. 
Evidentiary  and  cost  documentation 
procedures  and  requirements  are 
specified  in  the  USCC  Marine  Safety 
Manual  (Comnumdant  Instruction 
M16000.3)  and  33  CFR  Part  153. 

(b)  OSCs  shall  submit  OSC  reports  to 
the  RRT  as  required  by  §  300.40. 

(c)  The  OSCs  shall  ensure  the 
necessary  collection  and  safeguarding  of 
information,  samples,  and  reports. 
Samples  and  information  must  be 
gathered  expeditiously  during  the 
response  to  ensure  an  accurate  record  of 
the  impacts  incurred.  Documentation 
materials  shall  be  made  available  to  the 
trustees  of  ejected  natural  resources. 

(d)  Infonnatian  and  reports  obtained 
by  the  EPA  or  USCGOSC  shaU  be 
transButted  to  the  apim>praate  offices 
responsible  for  foUow-up  actions. 

§  300.55    General  pattern  of  response. 

(a)  When  the  OSC  receives  a  report  of 
a  dischacge.  actions  normally  should  be 
taken  in  the  following  sequence: 


(1)  Immediately  notify  the  KRT  and 
NRC  when  %e  reported  dischaige  is  an 
actual  or  potential  major  discharge. 

(2)  Investigate  wx  report  to  determine 
pertinent  information  such  as  the  threat 
posed  to  public  heahh  or  welfare  or  1ht 
environntent,  the  type  and  quantity  of 
polluting  material,  and  the  source  of  the 
dischaige. 

(3)  Oificiany  classify  ftte  size  of  the 
discharge  and  determine  the  course  of 
action  to  be  followed. 

(4)  Deteiiniiie  whether  a  disdiai^r  or 
other  person  is  property  carrying  out 
removal.  Removal  is  being  done 
property  w4ioii: 

(i)  The  cleairap  is  fidly  safRcient  to 
mimmiBe  or  mitigafte  tf^at  to  the  ptMic 
heaMi,  welfare,  and  the  environment 
(removd  efforts  are  •improper"  to  the 
extent  that  Federal  efforts  are  necessary 
to  further  mjnimae  or  mitigate  those 
tlffeats);  and 

fn)  The  renooval  efforts  are  in 
accordance  with  applicable  regulations 
including  ibi»  Plan. 

(5)  Determine  whetliei  4  State  or 
poUtical  subdivision  has  the  capability 
to  carry  out  response  actions  and  a 
contract  or  oot^eratiwe  agreenent  has 
been  estabhsiwd  with  the  appropriate 
fund  administratar  for  this  purpose. 

(6)  Notify  the  8&T  (inchiding  the 
affected  State)  and  the  trustees  of 
affected  natural  resoorces  in  accordaace 
with  tlie  applicable  regional  plan. 

(b]  The  preliminary  inquiry  will 
probably  show  that  the  sitaatiaB  tails 
into  one  of  the  five  classes.  These 
classes  and  Ae  appropriate  response  to 
each  are  outlined  bekrw: 

(1)  If  the  investigation  shows  that  no 
discharge  occurred,  or  it  shows  a  minor 
discharge  with  no  removal  action 
required,  the  case  should  be  closed  for 
response  purposes. 

(2]  If  the  investigation  shows  a  minor 
dischai;ge  with  the  responsible  party 
talcing  proper  removal  action,  contact 
should  be  established  with  the  party. 
The  removal  action  should  be  monitored 
to  ensure  continued  proper  action. 

(3)  If  the  investigation  shows  a  minor 
disdiai:ge  with  improper  removal  action 
being  taken,  the  following  measures 
shall  be  taken: 

(i)  An  immediate  eHort  fhfMild  be 
made  to  stop  ^ther  pollution  and 
remove  past  and  on-going 
contamination. 

(ii)  The  responsible  party  shall  be 
advised  of  what  action  will  be 
considered  appropriate. 

(iii)  If  the  responsible  party  does  not 
properly  respond,  be  shaQ  be  notified  of 
his  potential  liability  for  Federal 
response  performed  under  the  CWA. 
This  liabUity  includes  sH  costs  of 
removal  and  may  include  the  costs  of 


assessing  and  restoring  damaged  natnral 
resources  and  other  actual  or  necessary 
costs  of  a  Federal  response. 

(iv)  The  OSC  shafl  notify  appropriate 
State  and  local  offhnalfl,  Veep  ^  RAT 
advised,  and  initiate  phase  HI 
operations  as  conditions  warrant. 

(v)  Information  shall  be  collected  fer  . 
possible  recovery  of  response  costs  in 
accordance  wiA  f  300.54. 

(4)  When  the  investigation  shows  that 
an  actnd  or  potential  amduua  oil 
discharfe  exists,  the  OSC  shaU  JoUow 
the  same  general  procedures  as  for  « 
minor  discharge.  If  appropriate,  the  OSC 
shall  recommend  activation  of  the  RRT. 

(5)  When  the  investigation  shows  aa 
actual  or  potential  major  oil  discharge, 
the  OSC  shall  follow  ^e  same 
procedures  as  for  minor  and  medinn 
discharges. 


S  300.56    [ 


§  300.57    Waterfowl  conservation. 

The  DOI  representatives  and  State 
liaison  to  the  RRT  shall  arrai\ge  for  the 
coordination  of  professioaal  and 
volunteer  groups  permitted  and  trained 
to  participate  in  waterfowl  dispersal, 
collection,  cieaniag,  rahabilitatioa.  and 
recovery  activities  (consisteal  with  16 
U.S.C.  703-712  and  applicable  State 
laws).  Federal  regional  and  Federal 
local  plans  will,  to  the  extent 
practicable,  identify  ocgaaizations  or 
institutions  that  arepennitted  to 
participate  in  such  activities  and 
operate  such  facilities.  Waterfowl 
conservation  activities  will  aormally  be 
included  in  Phase  lU  response  actions 
(§  300.53  of  this  subpart}. 

§  300.58    Funding 

(a)  If  the  person  responsible  for  the 
discharge  does  not  act  promptly  or  take 
proper  removal  actions,  or  if  tix  person 
responsible  for  the  discharge  is 
unknown,  Federal  discharge  removal 
actions  may  begin  under  section 
311(cJ(l)  of  the  CWA.  The  discharger,  if 
known,  is  liable  for  the  costs  of  Federal 
removal  in  accordance  with  section 
311(f)  of  the  CWA  and  other  Federal 
laws. 

(b)  Actions  undertaken  by  the 
participating  agencies  in  response  to 
pollution  shall  be  carried  out  under 
existing  pro-ams  and  authorities  when 
available.  This  Plan  intends  that  Federal 
agencies  will  make  resources  available, 
expend  funds,  or  pertidpate  in  response 
to  oil  dischai;ges  under  their  existing 
authority.  Authority  to  expend  resources 
will  be  in  accordance  with  agencies' 
basic  statutes  and,  if  required,  through 
interagency  .agreements.  "Where  the  OSC 
requests  assistance  from  a  Federal 
agency,  that  agency  may  be  reimbursed 
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in^awMfauKe  aoth  tlie  fueviBians  «f  33 
CFR  153.407.  Specific  inteectgancy 
r6i»biiriR«tfiat.ayegmanls  miy  fce 
sigoad  uihao  aacessary  io  aosure  that 
the  Kedeial  issounaes  wiU  be  available 
for  a  idma^  xe^ponae  te  a  4i>chaiy  of 
oil.  The  iiiJtiinatc  deciaioiu  as  to  Ihe 
appropriateness  of  expending  funds 
rests  with  the  agency  that  is  heid 
accountable  for  auch  expenditures. 

(cf)  The  DSC  slhill  exercise  suHicient 
control -over  removal  operations  to  be 
rt)le  tb  certify  ^latxeimbursemeiTt  from 
the  following  funds  is  appropriate: 

(1)  Thp  ■afnUMMaaiidK 
administered  by  the  ComaMBdeat 
usee  has  been  established  pursuant  to 
aeofion  311ik)  of  the  CWA.  S^gulations 
governing  the  administsa&on.aiid  use  ill 
(he  fuad  are  contained  is  38  CFR  Part 
153. 

12)  The  fund  aufheozed  by  ^e 
DeepwaterPort  Art  is  administered  by 
the  Commandant,  USCG.  Governing 
regulations  are  contained  in  33  CFR 
Parts  136  and  150. 

(3>  The  fund  authorized  by  the  Outer 
Conthigntafl  Shelf  Lands  Art,  as 
smonded,  is  adiiuiiisteietl  by  the 
Commandant,  USGG.  Governing 
regulations  are -cefrtamed  in  38  CRl 
Parts  138  and  180. 

{i^  The  had  aulliorBed  by  the  Trans- 
Alaska  Pipeline  Authorisation  Act  a 
admtniftteiied  il»y  a  Board  af  Tnstees 
under  the  purview  oi  Ae  Secretary  of 
the  Interior.  Gt»werauj^  xesgul^ons  mt 
contained  in  43  Cm  Part  20. 

(d)  Jlesponse  actions  other  iban 
removal,  such  as  scientific 
investigations  >ot  in  support  of  removal 
acticms  ^u*  law  enforcement  shall  l)e 
provided  by  the  agency  with  l^al 
responsibility  for  those  specific  actions. 

(e)  The  funding  of  a  response  to  a 
discharge  from  a  Federally  operated  or 
supervised  facility  or  vessel  is  the 
responsibility  of  Oie  operating  or 
supervising  agency. 

({]  The  following  agencies  have  funds 
available  for  certain  dischai;ge  Temoval 
actions: 

tl)  lEPA  may  provide  funds  to  begin 
timely  discharge  removal  actions  when 
the  OSC  is  an  EPA  representative. 

(2)  The  USCG  pollution  control  efforts 
are  firaded  under  "operating  expenses." 
These  fmids  are  tised  in  accordance 
with  agency  directives. 

(3t)  The  Departmenl  of  Defense  has 
two  specific  sources  of  funds  which  may 
be  applicaUe  to  an  oil  flbscbarge  UBder 
appropriate  circumstances.  (This  does 
not  OQBBidBr  mihiary  reaototzs  whidi 
might  be  made  avwlable  under  apadfic 
conditions.) 

(i)  Funds  nequired  farfesaeval  of  a 
aunlasn  vessel  «r  sirailiu'  c^truotioil  of 
navigation  are  available  to  the  Coipe  of 


Engineees  Ihcoq^  Civil  Wocks 
Appi«!pDiattons,<Q^Mr»fioM  aad 
Maialwiaanp,  iGeMtsal. 

(ii)  The  U.S.  Navy  ma^'Oaaduot 
saJv^ge  a^ralkuM  mntir^fint  oa 
defense  opecatiiual  oraaBitmeate.  a^en 
firadadby  tfap  jw^uwhng  ^gnnry  Siirh 
hinftincaaaybej«§uaaiad<aadirect 
cite  basis. 

^  Purauaot  to  aeotiaa  3iHcii2Hi%  af 
theOVA,ihe  State  ar«tatas.afiectad  by 
a  discharge  of  oil  oiayAotwheae 
necessary  te  jmrnowr  auch  /^^ffA>a^gp  and 
aui;:,  pwstmat  lo,33.CF»i^t  1S3,  be 
xeuabufsed  hxaa  thepeUuikHcevohdog 
funifiar  the  — ?°f""°^p  .ca^ts  iacunsid  in 
SBch  a  JBiBovaL 

{ij  Removal  by  a  State  is  jieeeaaary 
within  Ihe  jnaaxiiqg  af  section 
311(c)(2)(Hl  of  the  CWA  when  the  OSC 
deterraiaes  that  the  owner  at  qpemtor  of 
the  vessel,  onshoEe  lacillty,  or  oflshiMe 

facility  ^Sm  Whicll  Bae  diachargp  nrmm 

does  not  efiectcepiovd  jwopei^  jor  is 
unknown,  and  fhat 

(A)  State  action  is  required  to 
minimize  or  mitigate  aignificant  threat  to 
the  piiblic  health  or  we^ase  which 
Federal  action  canaot  minimize  or 
mitigate,  or 

(B)  Removal  or  partial  removal  can  be 
done  by  flie  State  at  a  cost  which  is  less 
than  or  not  significantly  greater  than  the 
cost  whidh  would  be  incurred  liy  the 
Federal  departments  or  agendTes. 

(ii]  State  removal  actions  must  be  in 
comphaaoe  with4his  Aaa  ia  order  <lo 
qualii^y  ior  xeiabursement 

(iiil  State  removal  actions  are 
considered  to  be  Phase  III  actions,  uader 
the  same  definitioos  applicable  to 
Federal  agencies. 

(iv)  Actions  tdcen  by  local 
governments  io  support  of  Federal 
discharge  removal  operations  are 
considered  to  be  actions  of  the  State  for 
purposes  of  this  section.  Federal 
regional  and  Federal  local  plans  shall 
show  what  funds  and  resources  are 
availablefrom  participating  E^encies 
under  varions  conditions  and  cost 
arrangements.  Interagency  agreements 
may  be  necessary  to  specify  i^en 
reiii/b  uiveiueu  I  is  Tequired. 


f  .300,81    GaoacaL 

(a)  This  subpart  establishes  methods 
and  criteria  for  detanuntng  tiie 
appropriate  eKteol  of Tesporae 
authsiixed  by  C£RCLA: 

{1]  when  there  is  a  fdease  «rf  a 
twzardoits  substance  or  there  is  a 
substantial  threat  of  such  a  release  into 
the  eBvirooraeat,  <ir 

\Z]  when  theoe  is  a  release  or 
subataatial  threat  o^a  ralaaae  into  the 


!Dt  «f  aay  ipeUutaot  or 
contaraiRBat  which  nay  present  «a 
ounineat  aad  anhatwatiftl  danger  te  the 
public  Jiealth'tar  wellase. 

(bj  SeotiM  lM(ai{l)  otCESOJi 
autlkMiies  seaBval  «r^MBiadial  aotioB 
unless  it  is  ^etemtneri  that  auoh 
renawal  or  reawcUal  Aotten  will  be  doae 
properly  by  the  otKaer  oroperatar^tbe 
vessel  or  ^oiUty  Isoa  «whiah  ttw  iwlaanr 
or  IbupatirfaBlease  eaMaates,  ar  by  any 
other  responsible  party.  If  appropriate 
response  actions  areint  being  taken  T>r 
executeipnipeBi|c.«idudiBgaa^  finely 

pB^aer«eBQp,%raiatfti  t 
actioiB  lamd  sbati  JDsdsise  xay  JBobm 
responahk  party,  sail  laipkiti 
ceipaase  actiMltiet. 

Id  JB  sBteranniiig  iba  aaad  €■ 
plnnniagiM'  iiiiinnlafciia{iFiinrf8niA 
nntian  thr  kiwi  span  j  shiill  te  iii 
extent  pcBLiiuJUg 

(Ijfiog^geia 

(ZjEaoaarape 'States 
response  actions  (see  {  300.^2^        > 

^  Consi w  ruMJaBemes  by- 

encenn^ng  prirstte  ftttf-tiBBDUfi. 

(4)  Be  setiaitive  te  iooad  fwiiwimi^ 
CGDaeaiB  (see  { tflS>87}. 

(5)  Sely on  aslirtiliriwil  technoiogy, 
hart «iso-coiiaidBr lihiiiiitiin  aad 
innovatbre'ledmolngy  taken  feasible 
and  cast-elfecliKe. 

|89  iavc&te  Ae  SIT  m  bolb  seaMval 
anJdnondial  oespcnae  actioniat 
appropibste  dBasiDnmaknigjta§ni 

|7)  rii         ay  the  iiiwuhifimt  sod 
abazsng  sf  tecdmokigy  by  ia^ntry  and 


in 


(8)  Enoouxage  tfae  iaaabremedt  af 
QjipanizatiaaB  to  uucirdaiate  oesponsible 
party  aoikaiSi  bister  aite  deannp.  Mod 
provide  twrfiainal  atbnce  to  ibe  pabiic. 
Federal  aad  State  fiwenmeHts,  and 
induiiry. 

(d)  The  lead  agencysball.aa 
practicable,  provide  siii  wiBaiiiiH  mini 
actions  taken  by  reapnasaUe  parties  Io 
easure  thai  a  respoaaeis  oaaibuAad 
consistent  with  4kii  Abb.  Uk  laad 
agBBcy  alaa,  as  practicri^  iball 
monitor  tbe  m:ttons  «f  AardiBittes 
preatrtfaorized  imder  i  SOi^(d}. 

(eMl]  I^iB  subpart  does  aotestafabsfa 
any  preconditions  to  enScrcement  adian 
by  eiflier  tbe  Federal  or  State 
govemmeirts  to  oompel  reapoBse  acboes 
by  respoasibte  parties. 

{2]  While  some  of  this  sufaqsart  is 
onealcd  loarard  FedersUy  funded 
response  aotions,  this  suiapart  may  be 
used  as  guidance  caaBcemiBg  nst^ids 
and  criteria  ior  se^Kinse  actions  by 
other  parties  ander  i>tber  funding 
meckaaiams.  Except  as  provided  ia 
§  300.71,  Botiam  in  this  part  limits  tbe 
rights  of  any  person  io  seek  recovery  of 
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response  costs  from  responsible  parties 
pursuant  to  CERCLA  section  107. 

(3)  Activities  by  the  Federal  and  State 
governments  in  implementing  this 
subpart  are  discretionary  governmental 
functions.  This  subpart  does  not  create 
in  any  private  party  a  right  to  Federal 
response  or  enforcement  action.  This 
subpart  does  not  create  any  duty  of  the 
Federal  government  to  take  any 
response  action  at  any  particular  time. 

S300.62    Statarote. 

(a)(1)  States  are  encouraged  to 
undertake  actions  authorized  under  this 
subpart.  Section  104(dKl)  of  CERCLA 
authonzes  the  Federal  government  to 
enter  into  contracts  or  cooperative 
agreements  with  the  State  to  take  Fund- 
Hnanced  response  actions  authorized 
uadtx  CERCLA,  when  the  Federal 
government  determines  that  the  State 
has  the  capability  to  undertake  such 
actions.  A  State  agency  acting  under 
such  an  agreement  is  referred  to  as  the 
lead  agency.  •> 

(2)  Cooperative  agreements  or  State 
Superfund  contracts  are  unnecessary  for 
response  actions  that  are  not  Fund- 
financed,  including  any  State  or  other 
party  actions.  Coordination  with  EPA  or 
usee  is  encouraged  in  such  situations, 
however.  If  a  State  intends  to  use 
expenses  incurred  as  part  or  all  of  its 
cost-sharing  obligations  under  section 
104(c)(3)  of  CERCLA,  it  must  enter  into  a 
response  agreement  to  this  effect. 

(b)  EPA  will  provide  assistance  from 
the  Fund  and  other  Federal  agencies  will 
provide  assistance  under  their  existing 
authority  to  States  pursuant  to  a 
contract  or  cooperative  agreement.  The 
cooperative  agreement  can  authorize 
States  to  undertake  most  actions     < 
speciRed  in  this  subpart.  However, 
certain  authorities  are  reserved  for  the 
Federal  lead  agency. 

(c)  Contracts  and  cooperative 
agreements  between  the  State(s)  and 
Federal  government  for  Fund-financed 
remedial  action  are  subject  to  section 
104(c)(3)  of  CERCLA.  Such  agreements 
are  not  a  precondition  to  access, 
information  gathering,  investigations, 
studies,  or  liability  pursuant  to  sections 
106  and  107  of  CERCLA. 

(d)  Prior  to  remedial  action  as  defined 
in  section  101(24)  of  CERCLA,  the  State 
must  make  a  firm  commitment,  through 
either  a  new  or  amended  cooperative 
agreement  or  State  contract  to  provide 
its  required  cost  share  for  remedial 
implementation  by: 

(1)  Authorizing  the  reduction  of  a 
State  credit  to  cover  its  share  of  costs; 

(2)  Identifying  cinrentiy  available 
funds  earmarked  for  remedial 
implementation;  or 


(3)  Submitting  a  schedule  with 
milestones  for  obtaining  necessary 
funds  during  the  period  of  remedial 
implementation. 

(e)  State  credits  allowed  under  section 
104(c)(3)  of  CERCLA  must  be 
documented  on  a  site-specific  basis  for 
State  out-of-pocket,  non-Federal  eligible 
response  costs  between  January  1, 1978, 
and  December  11, 1980.  Prior  to  remedial 
action  at  a  site,  the  State  must  submit  its 
accounting  of  these  costs  as  a  part  of  the 
cooperative  agreement  application,  or  as 
a  part  of  the  EPA  State  agreement.  State 
credits  will  be  applied  against  Stata  cost 
shares  for  Federally  funded  remedial 
actions.  A  State  cannot  be  reimbursed 
bom  the  Fund  fot*  credit  in  excess  of  its 
matching  share  nor  may  the  credit  be 
applied  to  any  other  site. 

(f)  Pursuant  to  section  104(c)(2)  of 
CERCLA,  prior  to  determining  any 
appropriate  remedial  action,  the  Federal 
lead  agency  shall  consult  with  the 
affected  State  or  States. 

(g)  States  are  encouraged  to 
participate  in  alllURT  planning  and 
response  activities. 

(h)  State  and  local  public  safety 
organizations  are  normally  expected  to 
initiate  public  safety  measures  (e.g., 
actions  to  limit  public  access  to  a  site) 
and  are  responsible  for  directing 
evacuations  pursuant  to  existing  State/ 
local  procedures. 

§300.63    DiscovaryornotHicatlon. 

(a)  A  release  may  be  discovered 
through: 

(1)  Notification  in  accordance  with 
sections  103  (a)  or  (c)  of  CERCLA; 

(2)  Investigation  by  government 
authorities  conducted  in  accordance 
with  section  104(e)  of  CERCLA  or  other 
statutory  authority; 

(3)  Notification  of  a  release  by  a 
Federal  or  State  permit  holder  when 
required  by  its  permit; 

(4)  Inventory  efforts  or  random  or 
incidental  observation  by  government 
agencies  or  the  public; 

(5)  Other  sources. 

(b)  All  reports  of  releases  shall  be 
made  to  the  NRC.  If  direct  reporting  to 
the  NRC  is  not  practicable,  reports  may 
be  made  to  the  Coast  Guard  or  EPA 
predesignated  OSC  for  the  geographic 
area  where  the  release  occurs.  All  such 
reports  shall  be  promptly  relayed  to  the 
NRC.  If  it  is  not  possible  to  notify  the 
NRC  or  predesignated  OSC 
immediately,  reports  may  be  made 
inmiediately  to  the  nearest  Coast  Guard 
unit  provided  that  the  releaser  notifies 
the  NRC  as  soon  as  possible. 

(c)  Upon  receipt  of  a  notification  of  a 
release,  the  NRC  shall  promptly  notify 
the  appropriate  OSC.  The  OSC  shall 


notify  the  Governor  of  die  State  affected 
by  the  release. 

(d)(1)  When  the  OSC  is  notified  of  a 
release  which  may  require  response 
pursuant  to  §  300.65(b),  a  preliminary 
assessment  shall,  as  appropriate,  be 
promptly  undertaken  pursuant  to 
§300.64. 

(2)  When  notification  indicates  that 
action  pursuant  to  S  300.65(b)  is  not 
required,  site  evaluation  shall,  as 
appropriate,  be  undertaken  by  th^  lead 
agency  pursuant  to  S  300.66. 


§  300.64    PraWmlnafy  asaaawnant  for 
ramoval  actions. 

(a)  A  preliminary  assessment  of  a 
release  or  threat  of  a  release  identified 
for  possible  CERCLA  response  pursuant 
to  9  300.65  shall,  as  appropriate,  be 
undertaken  by  the  lead  agency  as 
promptly  as  possible.  The  lead  agency 
shall,  as  appropriate,  base  the 
assessment  on  readily  available 
information.  This  assessment  may 
include  but  is  not  limited  to: 

(1)  Identification  of  the  source  and 
nature  of  the  release  or  threat  of  release; 

(2)  Evaluation  by  HHS  or  by  other 
sources  (e.g..  State  public  health 
agencies)  of  the  threat  to  public  health; 

(3)  Evaluation  of  the  magnitude  of  the 
potential  threat; 

(4)  Evaluation  of  factors  necessary  to 
make  the  determination  of  whether  a 
removal  is  necessary;  and 

(5)  Determination  if  a  non-Federal 
party  is  undertaking  proper  response. 

(b)  A  preliminary  assessment  of 
releases  or  threats  of  releases  from 
hazardous  waste  management  facilities 
may  include  collection  or  review  of  data 
such  as  site  management  practices, 
information  from  generators, 
photographs,  analysis  of  historical 
photographs,  literature  searches,  and 
personal  interviews  conducted  as 
appropriate.  In  addition,  a  perimeter 
(off-site)  inspection  may  be  necessary  to 
determine  the  potential  for  a  release. 
Finally,  if  more  information  is  needed,  a 
site  visit  may  be  performed,  if 
conditions  are  such  that  it  may  be 
performed  safely. 

(c)  A  preliminary  assessment  shall  be 
terminated  when  the  OSC  or  lead 
agency  determines: 

(1)  There  is  no  release  or  threat  of 
release; 

(2)  The  source  is  neither  a  vessel  nor  a 
facility; 

(3)  The  release  does  not  involve  a 
hazardous  substance,  nor  a  pollutant  or 
contaminant; 

(4)  The  amount,  quantity,  and 
concentration  released  does  not  warrant 
Federal  response; 


(5)  AjnrtyjaBponsiUeldrlherelaaae. 
or  aay  xillier  penoB,  is  piovidiag 
approphale  reyonae.and  oa-«cane 
monitoriiig  by  ike  jovenuaenl  is  not 
required:  or 

(6)  Tke  jagfisament  is  •can^ileted. 
[ij  If  it  IS  datemuned  dunqg  Ihe 

aasessmeid  lhatiiBlurail  resources  liave 
been,  or  ase  £ka^  ^  ^  damaged,  the 
OSC  or  lead  ^enqy  sbaQ.  where 
possible,  ensure  that  the  Inistees  of  the 
affected  natural  resoucces  are  noQfied  in 
order  that  the  trustees  may  initiate 
appropriate  actons  as  identified  in 
paragraph  30079(b].  Where  practicable, 
the  OSC  shall  fonsult  wUh  trustees  in 
making  such  determinations. 

(e)  If'ftepreHminary  assessment 
indicates  that  removal  action  under 
S  SOO.'QS  18  ndt  Teqnired,  'but  that 
remecfial  actions  Tmder  f  300M  may  iie 
necessary,  4ie  lead  agency  ^aJil,  as 
appropriate,  initiate  sftevr^ation 
pursuant  to  f  900.D6. 


§300.65 

taKt)  in 'detenoinng  the  apprapriatte 
extant  iitf  aotien  Id  be  taken  Jit  a  given 
release,  tiw  laad  agBncjr  ahaU  Oat 
review  the  jmUxmnmry  asBessrasBt  xnd 
the  curvent  site  condifions  to  determine 
if  removal  actias  as  apfsopriscte. 

{i)  Vfkese  4k  responshle  parties  ace 
known,  an  effort  initially  dtaH  bejBade, 
to  the  exteitt  practicaiiie  considering  the 
exigencies  of  tiie  oirciiinstaBoeB,  to  have 
them  penacn  tin  Beceasary  njuwvai 
actionB.  Wiaa  leipBnsihlp  partieB  are 
unknown,  mn  «dEact  inrtiB%  sbail  be 
made,  to  the  extent  practicri^ 
considenii  the  'OogBaoies  of  the 
circuiBStaiaeB,  to  locate  >tfieB  and  have 
them  pcEfiBBliieinaaeiBarytreBioval 
action. 

(3}  This  aeofeian  daes  Bet  afifiy  to 
removal  actions  taken  pmsuanl  to 
seotifln  »4(b)  of  CXRCLA.  The  criteria 
far  aadi  ao&ens  aoe  set  forth  in  section 
104(b). 

(b)(1)  At  aay  leleaae,  «efardless«f 
whether  'the  site  is  indiided  wl  the 
National  Prifirities  list,  "where  the  lead 
agency  ^^elemiaes  Aat  Aen  is  a  threat 
to  public  hsailk  <w  (welfare  «r  the 
eBviroBmeiA,  liaaedl  «n  the  imtikam  m 
paragraph  (b)(2]  of  this  section,  the  lead 
agency  may  take  any  appropriate  action 
to  abate,  raiimnize.  -atabiiize,  mitigate,  <er 
eliminate  ihe  release  €tr  threat  of 
release,  nr  the  threat  i«aulting  from  that 
release  lor  threat  of  sefeaae. 

(2)  Hie  fmllrviijt  factors  shall  be 
consuiered  in  detecminifig  the 
appropoateness  .of  a  nemovdl  action 
pursuant  te  tioa  si&seotion: 

(i)  Actual  or  potential  expasuEe  to 
hazardous  subsiances  ai  poUutants  or 
contaminants  by  naarby  p^nlations, 
animals,  or  food  chain; 


(ii)  Actual  or  potential  contaminehon 
of  .drinkiiH  wsitar  tiipplifty  <of  sensitive 
ecosystems; 

(iii|  HBsardoiis  iihitannws^ir 
pollutants  fir  oonhwnhnwtfs  is  dnms. 
barrels.  Hanks,  -or  «ther  biilk  stoctge 
containers,  that  aMy  poatf  a  tbieat  of 
releMe: 

substances  arpoDiriBotoiar 
contamiBaBto  in  aoda  kffei^  at  or  near 
the  ■laiiif ,  •Ami  BMy  laiBnate; 

t«)  WesAfaer  oenditiaiiB  ibat  nay 
c— se  hamiidsas  aAst—uts  or 
poftatBAts  -or-oentanBBaiAB  ta  u^{i'ule  w 
be  released; 

fvi)  iltpeBft  tn  Tire  "or  expioBifMi 

fvii)'Tte  avaSrfjflity  off  tffiier 
appropriate  Federal  or  State  response 
mechanisms  to  re^ond  to  the  release: 

(viiij  Other  situations  or  factors  which 
may  pose  threats  te  public  health  or 
welfare  or  the  <enviranmeDt. 

J3J  Removal  actions,  oibet  than  fliose 
authorized  under  section  104(14  af 
CERCLA.  shall  be  termmatad  after  Si 
million  has  been  obligated  lor  Ihe  action 
or  six  months  haue  elapsed  bam  the 
date  af  initial  response,  unless  the  lead 
agency  dalemuoes  that: 

iij  there  is  an  iaatmediate  risk  te  public 
hesAtk  ar  ■weUaee  «r  the  «BvirsBiiieBt: 

:(ii)  coatiBBeri  response  actsons  are 
immediately  raqnired  to  pneveat,  iiaitt, 
or  juiligate  an  lemetgenoy;  and 

(iii)  such  assistance  will  not  otfaerwise 
be  pravided  on  a  tim^  basts. 

^  If  <te  lead  ageaoy  tetermines  ^Arat 
a  removri  action  pmstnmt  te  Itm 
subsection  is  appropriate,  actioDs  shafl, 
as  appi  upi  late,  begin  as  soon  as 
possible  to  prevent,  minimtze.  or 
mitigate  the  "threat  to  pubHc  health  or 
welfare  or  like  environment.  1%e  lead 
agency  shall,  at  the  earliest  posrible 
time,  also  make  any  necessary 
determinations  contained  in  paragraph 
(b9{3)  oT  Ais  section. 

(c)  The  following  removal  actions  ace, 
as  a  general  rule,  appropriate  in  the 
following  situations;  however,  this  list 
does  not  limit  the  lead  agency  from 
taking  any  other  actions  deemed 
necessmy  in  response  to  any  situation 
or  preclude  the  lead  agency  from 
deferring  response  action  to  other 
appropriate  Federal  or  St^ 
enforcement  or  response  autharities: 

(1)  Fences,  wanuqg  signs,  or  other 
security  or  site  coiitrdl  precautions — 
where  humans  tu-  animals  have  access 
to  the  release; 

i?)  iPrainngr  OQntBoisi(e,g.,33i»<rff  er 
niaon  di*«rsioBJ — where  prec^itation 
or  run-off  from  otJier  sources  [e.g., 
flooding]  may  enter  fite  release  area 
from  other  aceas; 


(3)  Stabilication  of  berms,  dikes,  or 
impoundments — where  needed  to 
maintain  the  integrity  of  the  structures; 

(4)  rsHiiin  ofoonUmiaated  soils  or 
sludges — where  needed  to  reduce 
migration  of  hasardaas  cidMtanoes  or 
pottdtenls  or  oPBtaiainants  into  aail. 
ground  water,  ar  aii: 

<S|  Uaing  ohaBioab  and  oliHr 
materials  to  retard  the  spread  of  Am 
release  or  to  laltigate  its  eHeols— Where 
the  use  cf  sockcfaeflacab  wffi  redaoe 
the  spread  of  the  release; 

(6)  Removal  of  hi^i^  contaflnnated 
soils  from  drainage  or  other  areas — 
where  rempwri  i^  Tedpce  the  -spread  of 
coRtauiiuatiint; 

(7)  Removri  ef  drums,  bunds,  taidcs. 
or  other  bulk  containers  'diat  contain  or 
may  contain  bssardaat  subsi^ces  ar 
poUutaato  or  <iialwiiiiisals — wheae  it 
win  reduce  the  likelihood  of  pillage, 
leakage,  exposure  to  humans,  animals  ar 
food  chain,  or  firearexpJoaioB: 

(8)  Provsion  of  alteniatiwe  water 
supply — where  it  will  reduce  the 
likelihoad  ofaa^osareaf  baauBS  ar 
aniflMls  te  oeaSaaunated  water. 

(d)  Where  necessaij  to  imtect  pidihc 
hmlth  or  welfare.  Ae  lB«iagenc|r«aM 
request  iiwt  FEMA  ooDdnot  a  tiaHfouty 
relocation  ar  ovcnaliaB. 

(e)  If  the  lead  agency  ^eienniaeB  that 
the  vemoval  action  wiM  not  fuHy  ad<fa«eB 
the  threat  or  potential  flveat  posed  by 
the  release  md4lRi>e4ease  nay  require 
remedial  sOlfon,  Ae  )ead  agency  shail 
eaaare  as  asderly  trensltioii  from 
removal  to  iv^meAal  respoBse  aiAwities. 

(f)  Although  Fmid-financed  removaS 
at^TORS  and  removal  ar^Bons  pursuant  to 
CERCLA  section  »e  are  not  required  to 
comply  with  oflier  Federal,  State,  and 
local  laws  governing  Ae  removal 
activity,  including  ptfrmit  requirements, 
such  removal  actions  shall,  to  the 
greatest  extent practicHbie  cunsideiuig 
the  exigencies  of  the  circumstanceB. 
attain  or  exceed  applicable  or  relevant 
and  appropriate  Federal  pilUic  he^tfii 
and  environmerrtal  requirements.  Other 
Federal  criteria,  advisories,  and 
guidance  and  State  standards  also  shatl, 
as  appropriate,  be  considered  in 
formularting  Ihexemoval  action. 

(g)  Fund-Hnanced  xeaioval  actions  and 
removal  actions  pursuant  to  section  106 
of  CERCLA  invdvuqg  the  storage, 
treatment,  or  Hinprtaal  of  hazacdous 
substances  or  pollutants  or 
contaminants  at  off-site  facilities  shall 
involve  only  off-site  facilities  that  are 
operating  under  ^propria  te  Federal  or 
State  permits  or  authorization  aad  a&er 
legal  requiresiaats. 

(h)  Removal  actions  pursuant  to 
section  106  of  CERCLA  are  exempt  from 
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the  following  requirements  of  this 
section: 

(1)  Pargraph  300.65(a)(2)  requirement 
tu  locate  responsible  parties  and  have 
them  undertake  the  response. 

(2)  Paragraph  300.65(b)(2)(vii) 
requirement  to  consider  the  availability 
of  other  appropriate  Federal  or  State 
response  and  enforcement  mechanisms 
to  respond  to  the  release. 

(3)  Section  300.65(b)(3)  requirement  to 
terminate  response  after  $1  million  has 
been  obligated  or  six  months  have 
elapsed  from  the  date  of  the  initial 
response. 

(i)  Other  [Hivate  party  responses  not 
pursuant  to  section  106  of  CERCLA  are  " 
exempt  from  paragraphs  (b)(2)(vii)  and 
(b)(3)  of  this  section. 

§  300.66    Site  evaluation  phase  and 
National  Priorities  List  determination. 

(a)  The  Site  Evaluation  Phase.-{\]  This 
phase  of  response  includes  activities 
beginning  with  discovery  of  a  release 
and  extends  through  the  initial 
evaluation  (preliminary  assessment  and 
site  inspection— see  §  300.64).  The 
purpose  of  the  site  evaluation  phase  is 
to  further  categorize  the  nature  of  any 
releases  and  potential  threats  to  public 
health  and  welfare  and  the  environment 
and  to  collect  data  as  required  to 
determine  whether  a  site  should  be 
included  on  the  National  Priorities  List 
(NPL).  (See  §§  300.66(b)  and  (c).) 

(2)  Pursuant  to  sections  104(b)  and  (e) 
of  CERCLA  and  other  authorities,  the 
lead  agency  may  undertake  preliminary 
assessments  and  site  inspections  to 
gather  appropriate  information  to 
determine  if  a  release  warrants  response 
and,  if  so,  its  priority  for  response. 

(3)  For  response  actions  that  may  be 
taken  pursuant  to  §  300.68,  a  preliminary 
assessment  consists  of  a  review  of 
existing  data  and  may  include  an  o^-site 
reconnaissance.  The  purposes  of  such  a 
oreliminary  assessment  are: 

(i)  To  eliminate  from  further 
consideration  those  releases  where 
available  data  indicate  no  threat  or 
potential  threat  to  public  health  or  the 
environment  exists; 

(ii)  To  determine  if  there  is  any 
potential  need  for  removal  action; 

(iii)  To  establish  priority  for 
scheduling  a  site  inspection. 

(4)  A  site  inspection  consists  of  a 
visual  inspection  of  the  site  and 
routinely  includes  collection  of  samples. 
There  are  several  major  purposes  for  a 
site  inspection: 

(i)  To  determine  which  releases  pose 
no  threat  or  potential  threat  to  public 
health  and  the  environment; 

(ii)  To  determine  if  there  is  any 
immediate  threat  to  persons  living  or 
working  near  the  release; 


(iii)  To  collect  data,  where 
appropriate,  to  determine  whether  a  site 
where  a  release  has  occurred  or  may 
occur  should  be  included  on  the  NPL. 

(b)  Methods  for  Establishing 
Priorities.  (1)  Section  105(8)(A)  of 
CERCLA  requires  the  President  to 
include  as  part  of  the  Plan  criteria  for 
establishing  priorities  among  releases 
and  potential  releases.  Three 
mechanisms  are  set  forth  here  for  that 
purpose:  The  Hazard  Ranking  System 
(HRS);  designation  by  the  States  of  their 
top  priority  releases;  and  determination 
that  a  site  poses  a  significant  threat  to 
public  health  or  welfare  or  the 
environment  as  indicated  in  paragraph 
(b)(4)  of  this  section.  These  criteria  will 
be  used  to  establish  and  amend  the  NPL 
(see  §  300.66(c)). 

(2)  The  primary  mechanism  for 
identifying  releases  for  inclusion  on  the 
NPL  will  be  scores  calculated  by 
applying  the  HRS  (Appendix  A). 

(3)  Each  State  may  designate  a  release 
as  the  State's  highest  priority  release  by 
certifying  in  writing,  signed  by  the 
Governor  or  the  Governor's  designee, 
that  the  release  presents  the  greatest 
danger  to  public  health  or  welfare  or  the 
environment  among  known  releases  in 
the  State.  Each  State  may  designate  one 
top  priority  site  over  the  life  of  the  NPL. 

(4)  In  addition  to  those  releases  whose 
HRS  scores  qualify  them  for  the  NPL, 
EPA  may  include  on  the  NPL  any  other 
release  if: 

(i)  The  Agency  for  Toxic  Substances 
and  Disease  Registry  of  the  Department 
of  Health  and  Human  Services  has 
issued  a  public  health  advisory  which 
recommends  dissociation  of  individuals 
from  the  release; 

(ii)  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health;  and 

(iii]  EPA  anticipates  that  it  will  be 
more  cost-effective  to  use  its  remedial 
authority  than  to  use  removal  authority 
to  respond  to  the  release. 

(c)  The  National  Priorities  List.  (1) 
Section  105(8)(B)  of  CERCLA  requires 
the  President  to  establish  a  list  of  at 
least  400  releases  and  potential  releases, 
based  upon  the  criteria  developed 
pursuant  to  section  105(8)(A)  of  the  Act. 
CERCLA  also  requires  the  States  to 
identify  their  priorities  at  least  annually 
and  requires  that  each  State's 
designated  top  priority  releases  be 
included  among  the  one  hundred  (100) 
highest  priority  releases,  to  the  degree 
practicable.  The  process  for  establishing 
the  NPL  is  set  forth  below. 

(2)  The  NPL  serves  as  a  basis  to  guide 
the  allocation  of  Fund  resources  among 
releases.  Except  as  provided  by 
CERCLA  section  111(e)(3),  Federal 
facilities  listed  on  the  NPL  are  not 


eligible  for  Fund-financed  remedial 
actions  other  than  actions  specified  in 
CERCLA  section  111(c).  Only  those 
releases  included  on  the  NPL  will  be 
considered  eligible  foi*  Fund-flnanced 
remedial  action.  Inclusion  on  the  NPL  is 
not  a  precondition  to  liability  pursuant 
to  Agency  action  under  CERCLA  section 
106  or  to  action  under  CERCLA  section 
107,  for  recovery  of  non-Fund-financed 
costs  or  Fund-fmanced  costs  other  than 
remedial  construction  costs. 

(3)  States  that  wish  to  submit 
candidates  for  the  NPL  must  use  the 
HRS  (Appendix  A  of  this  Part)  to  score 
the  releases  and  furnish  EPA  with 
appropriate  documentation  for  the 
scores. 

(4)  EPA  will  notify  the  States  at  least 
thirty  days  prior  to  the  deadline  for 
submitting  candidate  releases  for  the 
NPL  or  any  revisions. 

(5)  EPA  will  review  the  States'  HRS 
scoring  documents  and  revise  the 
application  of  the  hazard  ranking 
criteria  when  appropriate.  EPA  will  add 
any  additional  priority  releases  known 
to  the  Agency  after  consultation  with 
the  States.  Taking  into  account  the  HRS 
scores,  the  States'  top  priority  releases, 
and  the  criteria  specified  in 
paragraph  (b)(4)  of  this  section,  EPA  will 
compile  the  NPL 

(6)  Minor  differences  in  HRS  scores 
among  releases  may  not  accurately 
differentiate  among  threats  represented 
by  the  releases.  Thus,  releases  having 
similar  scores  may  be  presented  in 
groups  on  the  NPL. 

(7)  Sites  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination,  EPA  will 
consider  whether  any  of  the  following 
criteria  has  been  met: 

(i)  EPA,  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  EPA.  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is^ 
appropriate;  or 

(iii)  Based  on  a  remedial  investigation, 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

(8)  All  releases  deleted  from  the  NPL 
are  eligible  for  further  Fund-Hnanced 
remedial  actions  should  future 
conditions  warrant  such  action. 

(9)  EPA  will  submit  the  recommended 
NPL  to  the  NRT  for  review  and 
comment. 
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(10)  EPA  will  revise  and  publish  the 
NPL  at  least  annually. 

§300.87    Community  retotions. 

(a)  The  lead  agency  shall  develop  and 
implement  a  formal  community  relations 
plan  for  removal  actions  taken  pursuant 
to  §  300.65  and  for  remedial  action  at 
NPL  sites,  including  enforcement 
actions,  except  as  provided  for  in 

§  300.67(b).  Such  plans  must  specify  the 
communications  activities  which  will  be 
undertaken  during  the  response  and 
shall  include  provision  for  a  public 
comment  period  on  the  alternatives 
analysis  undertaken  pursuant  to 
§  300.68.  The  use  of  the  RRT  to  assist 
community  relations  activities  shall  be 
considered  in  developing  community 
relations  plans. 

(b)  In  the  case  of  actions  taken 
pursuant  to  §  300.65  or  enforcement 
action  to  compel  response  analogous  to 
§  300.65.  or  other  short-term  action 
needed  to  abate  a  threat  to  public  health 
or  welfare  or  the  environment,  a 
spokesperson  will  be  designated  by  the 
lead  agency.  The  spokesperson  will 
inform  the  community  of  actions  taken, 
respond  to  inquiries,  and  provide 
information  concerning  the  release.  In 
such  cases,  if  the  action  is  of  short 
duration,  or  if  response  is  needed 
immediately,  a  formal  plan  is  not 

•  necessary.  However,  if  the  removal 
action  is  expected  to  extend  or  does 
extend  beyond  45  days,  a  formal  plan 
must  be  developed  and  implemented. 

(c)  For  all  remedial  actions  pursuant 
to  CBRCLA  section  106  at  NPL  sites 
including  Fund-financed  and 
enforcement  actions,  a  community 
relations  plan  must  be  developed  and 
approved  prior  to  initiation  of  field 
activities  and  implemented  during  the 
course  of  the  action.  In  enforcement 
actions,  a  responsible  party  may  be 
permitted  with  lead  agency  oversight  to 
implement  appropriate  parts  of  the 
community  relations  plan. 

(d)  In  remedial  actions  at  NPL  sites, 
including  Fund-financed  and 
enforcement  actions,  feasibility  studies 
that  outline  alternative  remedial 
measures  must  be  provided  to  the  public 
for  review  and  comment  for  a  period  of 
not  less  than  21  calendar  days.  Such 
review  and  comment  shall  precede 
selection  of  the  remedial  response. 
Public  meeting(8)  shall,  in  most 
circumstances,  be  held  during  the 
comment  period.  The  lead  agency  may 
also  provide  the  public  with  an 
opportunity  to  comment  during  the 
development  of  the  feasibility  study. 

(e)  A  document  which  summarizes  the 
major  issues  raised  by  the  public  and 
how  they  are  addressed  must  be 


included  in  the  decision  document 
approving  the  remedy. 

(f)  In  enforcement  actions  in  Utigation 
under  CERCLA  section  106,  the 
community  relations  plan,  including 
provision  for  pubUc  review  of  any 
feasibiUty  study  prepared  for  source 
control  or  management  of  migration 
measures,  may  be  modified  or  adjusted 
at  the  direction  of  the  court  of 
jurisdiction  or  to  accommodate  the  court 
calendar. 

(g)  Where  responsible  parties  agree  to 
implement  the  permanent  site  remedy 
pursuant  to  an  administrative  order  on 
consent,  the  lead  agency  shall  provide 
pubUc  notice  and  a  30-day  period  for 
public  comment,  including  comment  on 
remedial  measures.  Where  settlement  is 
embodied  in  a  consent  decree,  public 
notice  and  opportunity  for  public 
comment  shall  be  provided  in 
accordance  with  28  CFR  50.7.  A 
document  summarizing  the  major  issues 
raised  by  the  public  and  how  they  are 
addressed  will  be  prepared. 

§300.M    ROTMdW action. 

(a)  Introduction.  (1)  Remedial  actions 
are  those  responses  to  releases  that  are 
consistent  with  permanent  remedy  to 
prevent  or  minimize  the  release  of 
hazardous  substances  or  pollutants  or 
contaminants  so  that  they  do  not 
migrate  to  cause  substantial  danger  to 
present  or  future  public  health  or 
welfare  or  the  environment  [see 
CERCLA  section  101(24)].  Fund-financed 
remedial  action,  excluding  remedial 
planning  activities  pursuant  to  CERCLA 
section  104(b),  may  be  taken  only  at 
sites  listed  on  the  NPL 

(2)  The  Remedial  Project  Manager 
(RPM)  shall  carry  out  responsibilities  in 
a  remedial  action  as  delineated  in 

§  300.33(b). 

(3)  Federal,  State,  and  local  permits 
are  not  required  for  Fund-financed 
remedial  action  or  remedial  actions 
taken  pursuant  to  Federal  action  under 
section  106  of  CERCLA.  However, 
remedial  actions  that  involve  storage, 
treatment,  or  disposal  of  hazardous 
substances  or  pollutants  or 
contaminants  at  off-site  facilities  shall 
involve  only  such  off-site  facilities  that 
are  operating  under  appropriate  Federal 
or  State  permits  or  authorization  and 
other  legal  requirements. 

(b)  State  Involvement.  (1)  States  are 
encouraged  to  undertake  Fund-financed 
remedial  response  in  accordance  with 

§  300.62  of  this  Plan. 

(2)  States  must  meet  the  requirements 
of  CERCLA  section  104(c)(3)  prior  to 
initiation  of  a  Fund-financed  remedial 
action. 

(3)  Planning  activities  associated  with 
remedial  actions  taken  pursuant  to 


CERCLA  section  104(b)  shall  not  require 
a  State  cost  share  unless  the  facility  was 
owned  at  the  time  of  any  disposal  of 
hazardous  substances  therein  by  the 
State  or  a  political  subdivision  thereof. 
Such  planning  activities  include,  but  are 
not  limited  to,  remedial  investigations, 
feasibility  studies,  and  design  of  the 
proposed  remedy.  For  sites  owned  by  a 
State  or  its  political  subdivision,  cost 
sharing  commitment  is  required  prior  to 
remedial  action. 

(c)  Operable  Unit.  Response  action 
may  be  conducted  in  operable  units. 
Operable  units  may  be  conducted  as 
remedial  and/or  removal  actions. 

(1)  Response  actions  may  be 
separated  into  operable  units  consistent 
with  achieving  a  permanent  remedy. 
These  operable  units  may  include 
removal  actions  pursuant  to  S  300.65(b), 
and/or  remedial  actions  involving 
source  controls,  and/or  management  of 
migration. 

(2)  The  RPM  shall,  as  appropriate, 
recommend  whether  or  not  operable 
units  should  be  implemented  prior  to 
selection  of  the  appropriate  final 
remedial  measure. 

(3)  Implementation  of  operable  units 
may  begin  before  selection  of  an 
appropriate  final  remedial  action  if  such 
measures  are  cost-effective  and 
consistent  with  a  permanent  remedy. 
Compliance  with  S  300.68(b)  is  a 
prerequisite  to  implementing  remedial 
operable  units. 

(d)  Remedial  Investigation/Feasibility 
Study  (RI/FS).  An  RT/FS  shall,  as 
appropriate,  be  undertaken  by  the  lead 
agency  conducting  the  remedial  action 
to  determine  the  nature  and  extent  of 
the  threat  presented  by  the  release  and 
to  evaluate  proposed  remedies.  This 
includes  sampling,  monitoring,  and 
exposure  assessment,  as  necessary,  and 
includes  the  gathering  of  sufficient 
information  to  determine  the  necessity 
for  and  proposed  extent  of  remedial 
action.  Part  of  the  Rl/FS  may  involve 
assessing  whether  the  threat  can  be 
prevented  or  minimized  by  controlling 
the  source  of  the  contamination  at  or 
near  the  area  where  the  hazardous 
substances  were  originally  located 
(source  control  measures)  and/or 
whether  additional  actions  Will  be 
necessary  because  the  hazardous 
substances  have  migrated  from  the  area 
of  or  near  their  original  location 
(management  of  migration).  Planning  for 
remedial  action  at  these  releases  shall, 
as  appropriate,  also  assess  the  need  for 
removals.  During  the  remedial 
investigation,  the  original  scoping  of  the 
project  may  be  modified  based  on  the 
factors  in  S  300.68(e). 


47874   F«dMal 


/  Vol.  sq  No.  224  /  Wedneaday.  November  2a  1985  /  Rules  and  Regulationt 


(e)  Scoping  of  Response  Actions 
during  the  Remedial  Investigation.  (1) 
The  lead  agency,  in  cooperation  wi^  the 
State(«],  will  examine  available 
information  and  determine,  based  on  the 
factors  indicated  in  paragraph  (e)(2)  of 
this  section,  the  type  of  response  that 
may  be  needed  to  remedy  the  release. 
This  scoping  will  serve  as  a  basis  for 
requesting  funding  for  a  necessary 
removal  action  and  may  serve  as  the 
basis  for  further  supporting  funding 
requests  for  a  remedial  investigation  or 
feasibility  study.  Initial  analysis  shall 
indicate  the  extent  to  which  the  release 
or  threat  of  release  may  pose  a  threat  to 
public  hefddi  or  welfare  or  the 
environment  indicate  the  types  of 
removal  measures  and/or  remedial 
measures  sidtabie  to  abate  the  threat, 
and  set  priorities  for  implementation  of 
the  measures.  Initial  analysis  shall,  as 
appropriate,  also  provide  a  preliminary 
determination  of  the  extent  to  which 
Federal  environmental  and  public  health 
requirements  are  applicable  or  relevant 
and  appropriate  to  the  specific  site  and 
the  extent  to  which  other  Federal 
criteria,  advisories,  and  guidance  and 
State  standards  are  to  be  used  in 
developing  the  remedy. 

(2)  The  following  shall  as  appropriate, 
be  assessed  in  determining  whether  and 
what  type  of  remedial  and/ or  removal 
actions  will  be  considered: 

(i)  Population,  environmental,  and 
welfare  concerns  at  risk; 

(ii)  Routes  of  exposiue; 

(iii)  Amount,  concentration,  hazardous 
properties,  environmental  fate  and 
transport  (e.g.,  ability  and  opportunities 
to  bioaccumulate,  persistence,  mobility, 
etc.),  and  form  of  the  8ubstance(8) 
present: 

(iv)  Hydrogeological  factors  (e.g.,  soil 
permeability,  depth  to  saturated  zone, 
hydrologic  gradients,  proximity  to  a 
drinking  water  aquifer,  floodplains  and 
wetlands  proximity); 

(v)  Current  and  potential  ground 
water  use  (e.g.,  the  appropriate  ground 
water  classes  under  the  system 
established  in  the  EPA  Ground-Water 
Protection  Strategy): 

(vi)  Chmate  (rainfall,  etc.); 

(vii)  The  extent  to  which  the  source 
can  be  adequately  identified  and 
characterized; 

(viii)  Whether  substances  at  the  site 
may  be  reused  or  recycled; 

(ix)  The  likelihood  of  future  releases  if 
the  substances  remain  on-site; 

(x)  The  extent  to  which  natural  or 
man-made  barriers  currendy  contain  the 
substances  and  the  adequacy  of  the 
barriers: 

(xi)  The  extent  to  which  the 
substances  have  migrated  or  are 
expected  to  migrate  from  the  area  of 


their  original  location,  or  new  location  if 
relocated,  and  whether  fiiture  migration 
may  pose  a  threat  to  pobhc  health 
welfare  or  the  environment; 

(xii)  The  extent  to  which  Federal 
environmental  and  public  health 
requirements  are  applicable  or  relevant 
and  appropriate  to  the  specific  site,  and 
the  extent  to  which  other  Federal 
criteria,  advisories,  and  guidance  and 
State  standards  are  to  be  considered  in 
developing  the  remedy; 

(xiii)  The  extent  to  which 
contamination  levels  exceed  applicable 
or  relevant  and  appropriate  Federal 
requirements  or  other  Federal  criteria, 
advisories,  and  guidance  and  State 
standards; 

(xiv)  Contribution  of  the 
contamination  to  an  air,  land,  water, 
and/or  food  chain  contamination 
problem; 

(xv)  Ability  of  responsible  party  to 
implement  and  maintain  the  remedy 
until  the  threat  is  permanently  abated; 

(xvi)  For  Fund-financed  responses,  the 
availability  of  other  appropriate  Federal 
or  State  response  and  enforcement 
mechanisms  to  respond  to  the  release; 
and 

(xvii)  Other  appropriate  matters  may 
be  considered. 

(3)  As  a  remedial  investigation 
progresses,  the  project  may  be  modified 
if  the  lead  agency  determines  that, 
based  on  the  factors  in  §  300.68(e)(2), 
such  modifications  would  be 
appropriate. 

(f)  Development  of  Ahematives.  (1) 
To  the  extent  that  it  is  both  possible  and 
appropriate,  at  least  one  remedial 
alternative  shall  be  developed  as  part  of 
the  feasibility  study  (FS)  in  each  of  the 
following  categories: 

(i)  Alternatives  for  treatment  or 
disposal  at  an  off-site  facility,  as 
appropriate; 

(ii)  Alternatives  that  attain  applicable 
or  relevant  and  appropriate  Federal 
public  health  and  environmental 
requirements; 

(iii)  As  appropriate,  alternatives  that 
exceed  applicable  or  relevant  and 
appropriate  Federal  public  health  and 
environmental  requirements: 

(iv)  As  appropriate,  alternatives  that 
do  not  attain  applicable  or  relevant  and 
appropriate  Federal  public  health  and 
environmental  requirements  but  will 
reduce  the  likelihood  of  present  or  future 
threat  from  the  hazardous  substances 
and  that  provide  significant  protection 
to  public  health  and  welfare  and  the . 
environment.  This  must  include  an 
alternative  that  closely  approaches  the 
level  of  protection  provided  by  the 
applicable  or  relevant  and  appropriate 
requirements; 

(v)  No  action  alternative. 


(2)  These  alternatives,  including  those 
in  paragraph  (f)(iv)  of  this  section,  shall, 
as  appropriate,  be  developed  based 
upon  the  analysis  conducted  under 
paragraphs  (c),  (d).  and  (e)  of  this 
section.  The  alternatives  shall,  as 
appropriate,  consider  and  integrate 
waste  minimization,  destruction,  and 
recycling. 

[g]  Initial  Screening  of  Alternatives. 
The  alternatives  developed  under 
paragraph  (f)  of  this  section  will  be 
subject  to  an  initial  screening  to  narrow 
the  list  of  potential  remedial  actions  for 
further  detailed  analysis.  When  an 
alternative  is  eliminated  in  screening, 
the  rationale  shall  be  documented  in  the 
feasibility  study.  Three  broad  criteria 
shall,  as  appropriate,  be  used  in  the 
initial  screening  of  alternatives: 

(1)  CosL  For  each  altnnative,  the  cost 
of  implementing  the  remedial  action 
must  be  considered,  including  operation 
and  maintenance  costs.  An  alternative 
that  far  exceeds  the  costs  of  other 
alternatives  evaluated  and  that  does  not 
provide  substantially  greater  public 
health  or  environmental  protection  or 
technical  reliability  shall  usually  be 
excluded  from  further  consideration.  For 
purposes  of  this  paragraph,  an 
alternative  that  meets  or  exceeds 
applicable  or  relevant  and  appropriate 
Federal  public  health  and  environmental  * 
requirements  provides  substantially 
greater  protection  than  do  alternatives 
that  do  not  meet  such  requirements. 

(2)  Acceptable  Engineering  Practices. 
Alternatives  must  be  feasible  for  the 
location  and  conditions  of  the  release, 
applicable  to  the  problem,  and  represent 
a  reliable  means  of  addressing  the 
problem. 

(3)  Effectiveness.  Those  alternatives 
that  do  not  effectively  contribute  to  the 
protection  of  public  health  and  welfare 
and  the  environment  shall  not  be 
considered  further.  If  an  alternative  has 
significant  adverse  effects,  and  very 
limited  environmental  benefits,  it  shall 
also  be  excluded  from  further 
consideration. 

(h)  Detailed  Analysis  of  Alternatives. 
(1)  A  more  detailed  evaluation  will  be 
conducted  of  the  limited  number  of 
alternatives  that  remain  after  the  initial 
screening  in  §  300.68(g). 

(2)  The  detailed  analysis  of  each 
alternative  shall,  as  appropriate, 
include: 

(i)  Refinement  and  specification  of 
alternatives  in  detail,  with  emphasis  on 
use  of  established  technology. 
Innovative  or  advanced  technology 
shall,  as  appropriate,  be  evaluated  as  an 
alternative  to  conventional  technology; 
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(ii]  Detailed  cost  estimation,  including 
operation  and  maintenance  costs,  and 
distribatipn  of  costs  over  time; 

(iii)  Evaluation  in  terms  of  engineering 
implementation,  reliability,  and 
constnictabilitjn 

(iv)  An  assessment  of  the  extent  to 
which  the  alternative  is  expected  to 
effectively  prevent,  mitigate,  or 
minimise  threats  to,  and  provide 
ade<juate  protection  of  public  health  and 
welfare  and  the  environment.  This  shall 
include  an  evaluation  of  the  extent  to 
which  the  alternative  attairts  or  exceeds 
applicable  or  relevant  and  appropriate 
Federal  public  health  and  environmental 
requirements.  Where  the  analysis 
determines  that  Federal  public  health 
and  environmental  requirements  are  not 
applicable  or  relevant  and  appropriate, 
the  analysis  shall,  as  appropriate, 
evaluate  the  risks  of  the  various 
exposiire  levels  prelected  or  remaining 
after  implementation  of  the  alternative 
under  consideration; 

(v)  An  analysis  of  whether  recycle/ 
reuse,  waste  minimizatien,  waste 
biodegradation,  or  destruction  or  other 
advanced,  innovative,  or  alternative  " 
technologies  is  appropriate  to  reliably 
minimize  present  or  future  threats  to 
public  health  or  welfare  or  the 
environment; 

(vi)  An  analysis  of  any  adverse 
environmental  impacts,  methods  for 
mitigating  these  impacts,  and  costs  of 
mitigation. 

(3)  In  performing  the'detailed  analysis 
of  alternatives,  it  may  be  necessary  to 
gather  additional  data  to  complete  the 
analysis. 

(i)  Selection  of  Remedy.  [1]  The 
appropriate  extent  of  remedy  shall  be 
determined  by  the  lead  agency's 
selection  of  a  cost-effective  remedial 
alternative  that  effectively  mitigates  and 
minimizes  threats  to  and  provides 
adequate  protection  of  public  health  and 
welfare  and  the  environment.  Except  as 
provided  in  §  300.68{i)(5).  this  will 
require  selection  of  a  remedy  that 
attains  or  exceeds  applicable  or  relevant 
and  appropriate  Federal  public  health 
and  environmental  requirements  that 
have  been  identified  for  the  specific  site. 

(2)  In  selecting  the  appropriate  extent 
of  remedy  from  among  the  alternatives 
that  will  achieve  adequate  protection  of 
public  health  and  welfare  and  the 
environment  in  accordance  with 

§  300.68(i)(l),  the  lead  agency  will 
consider  cost,  technology,  reliability, 
administrative  and  other  concerns,  and 
their  relevant  effects  on  public  health 
and  welfare  and  the  environment. 

(3)  If  there  are  no  applicable  or 
relevant  and  appropriate  Federal  public 
health  or  environmental  requirements, 
the  lead  agency  will  select  that  cost- 


effective  alternative  that  effectively 
mitigates  and  minimizes  threats  to  and 
provides  adequate  protection  of  public 
health  and  welfare  and  the  environment, 
considering  cost,  technology,  and  the 
reliability  of  the  remedy. 

(4)  Pertinent  other  Federal  criteria, 
advisories,  and  guidance  and  State 
standards  will  be  considered  and  nvay 
be  used  in  developing  alternatives,  with 
adjustments  for  site-specific 
circumstances. 

(5)  Notwithstanding  §  3a0^i)(l),  the 
lead  agency  may  select  an  alternative 
that  does  not  meet  applicable  or 
relevant  and  appropriate  Federal  public 
health  or  environmental  requirements  in 
any  of  the  following  circumstances: 

(i]  The  .selected  ^temative  is  not  the 
final  remedy  and  will  become  part  of  a 
more  comprehensive  remedy; 

(ii)  Fund-Balancing:  For  Fund- 
financed  responses  only,  the  need  for 
protection  of  public  health  and  welfare 
and  the  environment  at  the  facility 
under  consideration  for  all  of  the 
alternatives  that  attain  or  exceed 
applicable  or  relevant  and  appropriate 
Federal  requirements  is  outweighed  by 
the  need  for  action  at  other  sites  that 
may  present  a  threat  to  public  health  or 
welfare  or  the  environment,  considering 
the  amount  of  money  available'in  the 
Fund.  In  the  event  of  Fund-balancing, 
the  lead  agency  shall  select  the 
alternative  which  most  closely 
approaches  the  level  of  protection 
provided  by  applicable  or  relevant  and 
appropriate  Federal  requirements, 
considering  the  specific  Fund-balanced 
sum  of  money  available  for  the  facility 
under  consideration.  Fund-balancing  is 
not  a  consideration  in  determining  the 
appropriate  extent  of  remedy  when  the 
response  will  be  performed  or  fimded  by 
a  responsible  party; 

(iii)  Technical  Impracticality:  Where 
no  alternative  that  attains  or  exceeds 
applicable  or  relevant  and  appropriate 
Federal  public  health  and  environmental 
requirements  is  technically  practical  to 
implement  at  the  specific  site  in 
question  from  an  engineering 
perspective,  the  lead  agency  shall  select 
the  alternative  that  is  reasonable  to 
implement  from  an  engineering 
perspective  and  that  most  closely 
approaches  the  level  of  protection 
provided  by  applicable  or  relevant  and 
appropriate  Federal  public  health  and 
environmental  requirements. 

(iv)  Unacceptable  Environmental 
Impacts:  Where  all  the  alternatives  that 
attain  or  exceed  applicable  or  relevant 
Federal  public  health  and  appropriate 
environmental  requirements  will  result 
in  significant  adverse  environmental 
impacts  if  implemented,  the  lead  agency 
shall  select  the  alternative  that  most 


closely  approaches  the  level  of 
protection  provided  by  applicable  or 
relevant  and  appropriate  Federal  public 
health  and  environmental  requirements, 
without  resulting  in  significant  adverse 
environmental  impacts. 

(v)  Where  the  remedy  is  to  be  carried 
out  pursuant  to  Federal  action  under 
CERCLA  section  106,  the  Fund  is 
unavailable,  there  is  a  strong  public 
interest  in  ejqpedited  cleanup,  and  the 
litigation  probably  would  not  result  in 
the  desired  remedy,  the  lead  agency 
shall  select  the  alternative  that  most 
closely  approaches  the  level  of 
protection  provided  by  applicable  or 
relevant  and  appropriate  Federal  public 
health  and  environmental  requirements 
in  light  of  the  strong  public  interest  in 
expedited  cleanup. 

(6)(i)  if  a  factor  under  i  300j68(i)(5)  if 
used  in  eliminating  an  alternative  en-  in 
scaling  down  the  extent  of  remedy,  it 
must  be  explained  and  documented  in 
the  appropriate  decision  document. 

(ii)  Other  Federal  criteria,  advisories, 
and  guidance  and  State  standards  will 
be  considered  and  may  be  used  by  the 
lead  agency  in  developing  remedial 
alternatives.  If  the  lead  agency  does  not 
use  or  uses  and  adjusts  any  o^er 
standards,  the  decision  documents  must 
explain  and  document  the  reasons.  The 
rationale  for  not  using  such  other 
standards  may  include  one  or  more  of 
the  circumstances  enumerated  in 
§  300.68(i)(5). 

(j)  Appropriate  Actions.  The  following 
remedial  actions  are,  as  a  general  rule, 
appropriate  in  the  following  situations; 
however,  this  list  does  not  limit  the  lead 
agency  from  selecting  any  other  actions 
deemed  necessary  in  response  to  any 
situation: 

(1)  In  response  to  contaminated 
ground  water — elimination  or 
containment  of  the  contamination  to 
prevent  further  contamination, 
treatment  and/or  removal  of  such 
ground  water  to  reduce  or  eliminate  the 
contamination,  physical  containment  of 
such  ground  water  to  reduce  or 
eliminate  potential  exposure  to  such 
contamination,  and/or  restrictions  on 
use  of  the  ground  water  to  eliminate 
potential  exposure  to  the  contamination; 

(2)  In  response  to  contaminated 
surface  water — elimination  or 
contaiiunent  of  the  contaminatioD  to 
prevent  further  pollution,  and/or 
treatment  of  the  contaminated  water  to 
reduce  or  eliminate  its  hazard  potential; 

(3)  In  response  to  contaminated  soil  or 
waste — actions  to  remove,  treat,  or 
contain  the  soil  or  waste  to  reduce  or 
eliminate  the  potential  for  hazardous 
substances  or  pollutants  or 
contaminants  to  contaminate  other 
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media  (ground  water,  surface  water,  or 
air)  and  to  reduce  or  eliminate  the 
potential  for  such  substances  to  be 
inhaled,  absorbed,  or  ingested; 

(4)  In  response  to  the  threat  of  direct 
contact  with  hazardous  substances  or 
pollutants  or  contaminants — any  of  the 
actions  listed  in  S  300.65(c)  to  reduce  the 
likelihood  of  such  contact  or  the  severity 
of  any  effects  from  such  contract. 

(k)  Remedial  Site  Sampling.  (1) 
Sampling  performed  pursuant  to  Fund- 
financed  remedial  action  must  have  a 
written  quality  assurance/site  sampling 
plan.  Sampling  performed  pursuant  to 
the  written  quality  assurance/site 
sampling  plan  will  generally  be 
adequate  if  the  plan  includes  the 
following  elements: 

(i)  A  description  of  the  objectives  of 
the  sampHng  efforts  with  regard  to  both 
the  phase  of  the  sampling  and  the 
ultimate  use  of  the  data; 

(ii)  Sufficient  specification  of  sampling 
protocol  and  procedures; 

(iii)  Sufficient  sampling  to  adequately 
characterize  the  source  of  the  release, 
likely  transport  pathways,  and/or 
potential  receptor  exposure; 

(iv)  Specifications  of  the  types, 
locations,  and  frequency  of  samples 
taken,  taking  into  account  the  unique 
properties  of  the  site,  including  ther 
appropriate  hydrological,  geological, 
hydrogeological,  physiographical,  and 
meteorological  properties  of  the  site; 
and 

(v)  Such  other  elements  as  may  be 
required  by  the  RPM  and  the 
appropriate  EPA  Regional  or 
Headquarters  quality  assurance  office 
on  a  site-by-site  basis. 

(2)  In  Fund-financed  actions  or  actions 
under  CERCLA  section  106,  the  quality 
assurance/site  sampling  plan  must  be 
reviewed  and  approved  by  the  Remedial 
Project  Manager  with  a  coordination 
signature  from  the  Qualify  Assurance 
Officer. 

(1)  Response  Actions  Pursuant  to 
Sections  106  and  111(a)(2)  of  CERCLA/ 
Consistency  With  NCP.  When  a  person 
other  than  the  lead  agency  takes  the 
response  action,  the  lead  agency  shall 
evaluate  and  approve  the  adequacy  of 
proposals  submitted  when  the  response 
action:  is  taken  pursuant  to  section  106 
of  CERCLA;  or  involves 
preauthorization  pursuant  to  section 
111(a)(2)  of  CERCLA  or  §  300..->  of  this 
Plan.  When  evaluating  these  proposed 
response  actions  and  for  the  purpose  of 
determining  consistency  with  this  Plan 
for  cost  recovery  under  section  107  of 
CERCLA.  the  remedial  investigation  or 
its  equivalent  must  address  the  factors 
outlined  in  paragraph  (e)  of  this  section. 
The  full  range  of  alternatives  outlined  in 
paragraph  (f)  of  this  section  must  be 


developed  unless  a  specific,  more 
limited  range  of  alternatives  has  been 
negotiated  with  the  lead  agency 
pursuant  to  action  under  section  1Q6  of 
CERCLA  or  preauthorization. 

§  300.69    DocufTMntation  and  cost 


(a)  During  all  phases  of  response, 
dociunentation  shall  be  collected  and 
maintained  to  support  all  actions  taken 
under  this  Plan,  and  to  form  the  basis  for 
cost  recovery.  In  general,  documentation 
shall  be  sufficient  to  provide  the  source 
and  circumstances  of  the  condition,  the 
identity  of  responsible  parties,  accurate 
accounting  of  Federal  or  private  party 
costs  incurred,  and  impacts  and 
potential  impacts  to  the  public  health 
and  welfare  and  the  environment. 
Where  applicable,  documentation  shall 
state  when  the  National  Response 
Center  received  notification  of  a  release 
of  a  reportable  quantity  and  when  Fund- 
balancing  has  been  used  to  limit  the 
Federal  response. 

(b)  The  information  and  reports 
obtained  by  the  lead  agency  for  Fund- 
financed  response  actions  shall,  as 
appropriate,  be  transmitted  to  the  RRT. 
Copies  can  then  be  forwarded  to  the 
NRT,  members  of  the  RRT.  and  others  as 
appropriate.  In  addition,  OSCs  shall 
report  as  required  by  §  300.40  for  all 
major  releases  and  all  Fund-financed 
removal  actions  taken. 

(c)  Information  and  documentation  of 
actual  or  potential  natural  resource 
damages  shall  be  made  available  to  the 
trustees  of  affected  natural  resources. 

(d)  Actions  undertaken  by  the 
participating  agencies  in  response  shall 
be  carried  out  under  existing  programs 
and  authorities  when  available.  This 
Plan  intends  that  Federal  agencies  will 
make  resources  available,  expend  funds, 
or  participate  in  responses  to  releases 
under  their  existing  authority. 
Interagency  agreements  may  be  signed 
when  necessary  to  ensure  that  the 
Federal  resources  will  be  available  for  a 
timely  response  to  a  release.  The 
ultimate  decision  as  to  the 
appropriateness  of  expending  funds 
rests  with  the  agency  that  is  held 
accountable  for  such  expenditures. 

§300.70    Method*  of  remedying  releases. 

(a)  This  section  lists  methods  for 
remedying  releases  that  may  be 
considered  by  the  lead  agency  before 
selecting  the  response  action.  This  list  of 
methods  shall  not  be  considered 
inclusive  of  all  possible  methods  of 
remedying  releases. 

(b)  Engineering  Methods  for  On-Site 
Actions — (l)(i)  Air  emissions  control— 
The  control  of  volatile  gaseous 
compounds  shall,  as  appropriate. 


address  both  lateral  movements  and 
atmospheric  emissions.  Before  gas 
migration  controls  can  be  properly 
installed,  field  measurements  to 
determine  gas  concentrations,  pressures, 
and  soil  permeabilities  shall,  as 
appropriate,  be  used  to  establish 
optimum  design  for  control.  In  addition, 
the  types  of  hazardous  substances 
present,  the  depth  to  which  they  extend, 
'  the  nature  of  the  gas  and  the  subsurface 
geology  of  the  release  area  shall,  if 
possible,  be  determined.  Typical 
emission  control  techniques  include  the 
following: 

(A)  Pipe  vents; 

(B)  Trench  vents; 

(C)  Gas  barriers; 

(D)  Gas  collection; 

(E)  Overpacking. 

(ii)  Surface  water  controls — These  are 
remedial  techniques  designed  to  reduce 
water  infiltration  and  to  control  runoff 
at  release  areas.  They  also  serve  to 
reduce  erosion  and  to  stabilize  the 
surface  of  covered  sites.  These  types  of 
control  technologies  are  usually 
implemented  in  conjunction  with  other 
types  of  control  and  include  the 
following: 

(A)  Surface  seals: 

(B)  Surface  water  diversions  and 
collection  systems: 

(1)  Dikes  and  berms; 

(2)  Ditches,  diversions,  waterways; 

(3)  Chutes  and  downpipes; 

(4)  Levees; 

(5)  Seepage  basins  and  ditches; 

(6)  Sedimentation  basins  and  ditches; 
and 

(7)  Terraces  and  benches; 

(C)  Grading; 

(D)  Revegetation. 

(iii)  Ground  water  controls — Ground 
water  pollution  is  a  particularly  serious 
problem  because,  once  an  aquifer  has 
been  contaminated,  the  resource  cannot 
usually  be  cleaned  without  the 
expenditure  of  great  time,  effort,  and 
resources.  Techniques  that  can  be 
applied  to  the  problem  with  varying 
degrees  of  success  are  as  follows: 

(A)  Impermeable  barriers: 

(1)  Slurry  walls; 

(2)  Grout  curtains;  and 

(3)  Sheet  pilings; 

(B)  Permeable  treatment  beds; 

(C)  Ground  water  pumping: 

(1)  Water  table  adjustment;  and 

(2)  Plume  containment; 

(D)  Leachate  control — Leachate 
control  systems  control  surface  seeps 
and  seepage  of  leachate  to  ground 
water.  Leachate  collection  systems 
consist  of  a  series  of  drains  which 
intercept  the  leachate  and  channel  it  to 
a  sump,  wetwell,  treatment  system,  or 
appropriate  surface  discharge  point. 
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Technologies  applicable  to  leachate 
control  include  the  following: 

(1)  Subsurface  drains; 

(2)  Drainage  ditches;  and 

(3)  Liners. 

(iv)  Contaminated  water  and  sewer 
//nes— Sanitary  sewers  and  municipal 
water  mains  located  downgradient  from 
hazardous  waste  disposal  sites  may 
become  contaminated  by  infiltration  of 
leachate  or  polluted  ground  water 
through  cracks,  ruptures,  or  pooriy 
sealed  joints  in  piping.  Technologies 
applicable  to  the  control  of  such 
contamination  to  water  and  sewer  lines 
include: 

(A)  Grouting; 

(B)  Pipe  relining  and  sleeving;  and 

(C)  Sewer  relocation. 

(2)  Treatment  technologies. 

(i)  Gaseous  emissions  treatment — 
Gases  from  waste  disposal  sites 
frequently  contain  malodorous  and  toxic 
substances,  and  thus  require  treatment 
before  release  to  the  atmosphere.  There 
are  two  basic  types  of  gas  treatment 
systems: 

(A)  Vapor  phase  adsorption;  and 

(B)  Thermal  oxidation. 

(ii)  Direct  waste  treatment  methods — 
In  most  cases,  these  techniques  can  be 
considered  long-term  permanent 
solutions.  Many  of  these  direct 
treatment  methods  are  not  fully 
developed  and  the  applications  and 
process  reliability  are  not  well 
demonstrated.  Use  of  these  techniques 
for  waste  treatment  may  require 
considerable  pilot  plant  work. 
Technologies  applicable  to  the  direct 
treatment  of  wastes  are: 

(A)  Biological  methods: 
/■?/ Treatment  via  modified 

i:onventional  wastewater  treatment 
techniques; 

(2)  Anaerobic,  aerated  and  facultative 
lagoons;  and 

(3f  Supported  growth  biological 
reactors. 

(B)  Chemical  methods: 
/^?/Chlorination: 

(2f  Precipitation,  flocculation.  . 
sedimentation; 
(3/  Neutralization; 
(4/  Equalization:  and 
/^57  Chemical  oxidation. 

(C)  Physical  methods: 
(If  Air  stripping: 

(2f  Carbon  absorption: 
(3f  Ion  exchange; 

(4)  Reverse  osmosis: 

(5}  Permeable  bed  treatment: 

(6)  Wet  air  oxidation;  and 

(7)  Incineration. 

(iii)  Contaminated  soils  and 
sediments — In  some  cases  where  it  can 
be  shown  to  be  costrf  Efective, 
contaminated  sediments  and  soils  will 


be  treated  on  the  site.  Technologies 
available  include: 

(A)  Incineration: 

(B)  Wet  air  oxidation: 

(C)  Solidification; 

(D)  Encapsulation;  and 

(E)  On-site  treatment: 

[1)  Solution  mining  (soil  washing  or 
soil  flushing); 

[2]  Neutralization/detoxincation; 

[3]  Microbiological  degradation. 

(cj  Off-site  Transport  for  Storage, 
Treatment,  Destruction  or  Secure 
Disposition. 

(1)  General — Off-site  transport  or 
storage,  treatment  destruction,  or 
secure  disposition  off-site  may  be 
provided  in  cases  where  EPA 
determines  that  such  actions: 

(i)  Are  more  cost-effective  than  other 
forms  of  remedial  actions; 

(ii)  Will  create  new  capacity  to 
manage,  in  compKance  with  Subtitle  C 
of  the  Solid  Waste  Disposal  Act, 
hazardous  substances  in  addition  to 
those  located  at  the  aflected  facility;  or 

(iii)  Are  necessary  to  protect  public 
health  or  welfare  or  the  environment 
from  a  present  or  potential  risk  which 
may  be  created  by  further  exposure  to 
the  continued  presence  oT  such 
substances  or  materials. 

(2)  Contaminated  soils  and  sediments 
may  be  removed  from  the  site. 
Technologies  used  to  remove 
contaminated  sediments  from  soils 
include: 

(i)  Excavation; 

(ii)  Hydraulic  dredging; 

(iii)  Mechanical  dredging. 

(d)  Provision  of  alternative  water 
supplies  can  be  provided  in  several 
ways: 

(1)  Provision  of  individual  treatment 
units; 

(2)  Provision  of  water  distribution 
system; 

(3)  Provision  of  new  wells  in  a  new 
location  or  deeper  wells; 

(4)  Provision  of  cisterns; 

(5)  Provision  of  bottled  or  treated 
water 

(6)  Provision  of  upgraged  treatment  for 
existing  distribution  systems. 

(e)  Relocation — Permanent  relocation 
of  residents,  businesses,  and  community 
facilities  may  be  provided  where  it  is 
determined  that  human  health  is  in 
danger  and  that,  alone  or  in  combination 
with  other  measures,  relocation  would 
be  cost-effective  and  environmentally 
preferable  to  other  remedial  response. 
Temporary  relocation  may  also  be  taken 
in  appropriate  circumstances. 

§  300.71    Other  party  responses. 

(a)(1)  Any  person  may  undertake  a 
response  action  to  reduce  or  eliminate 
the  release  or  threat  of  release  of 
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hazardous  substances,  or  pollutants  or 
contaminants.  Section  107  of  CERCLA 
authorizes  persons  to  recover  certain 
response  costs  consistent  with  this  Plan 
from  responsible  parties. 

(2)  For  purposes  of  cost  recovery 
under  section  107  of  CERCLA,  except  for 
actions  taken  pursuant  to  section  106  of 
CERCLA  or  pursuant  to  preauthorization 
under  §  300.25  of  this  Plan,  a  response 
action  will  be  consistent  with  the  NCP 
(or  for  a  State  or  Federal  government 
response,  not  inconsistent  with  the 
NCP),  if  the  person  taking  the  response 
action: 

(i)  Where  the  action  is  a  removal 
action,  acts  in  circumstances  warranting 
removal  and  implements  removal  action 
consistent  with  §  300.65. 

(ii)  Where  the  action  is  a  remedial 
action: 

(A)  Provides  for  appropriate  site 
investigation  and  analysis  of  remedial 
alternatives  as  required  under  $300.68; 

(B)  Complies  with  the  provisions  of 
paragrai^  (e)  through  (i)  of  §  300.68; 

(C)  Selects  a  cost-effective  response; 
and 

(D)  Provides  an  opportunity  for 
appropriate  public  comment  concerning 
the  selection  of  a  remedial  action 
consistent  with  paragraph  (d)  of  §  300.67 
unless  compliance  with  the  legally 
applicable  or  relevant  and  appropriate 
State  and  local  requirements  identiBed 
under  paragraph  (4)  of  this  section 
provides  a  substantially  equivalent 
opportunity  for  public  involvement  in 
the  choice  of  remedy. 

(3)  For  the  purpose  of  consistency 
with  S  300.65  and  S  300.68  of  this  Plan, 
except  for  response  actions  taken 
pursuant  to  section  106  of  CERCLA  or 
response  actions  for  which 
reimbursement  from  the  Fund  will  be 
sought,  any  action  to  be  taken  by  the 
"lead  agency"  in  §  300.65  or  §  300.68 
may  be  taken  by  the  person  carrying  out 
the  response. 

(4)  Persons  performing  response 
actions  that  are  neither  Fund-financed 
nor  pursuant  to  action  under  section  106 
of  CERCLA  shall  comply  with  all 
otherwise  legally  applicable  or  relevant 
and  appropriate  Federal,  State,  and 
local  requirements,  including  permit 
requirements. 

(b)  Organizations.  Pursuant  to 
CERCLA  section  105(9),  organizations 
may  assist  or  conduct  site  response  by: 

(1)  organizing  responsible  parties; 

(2)  initiating  negotiation  or  other 
cooperative  efforts; 

(3)  apportioning  costs  among  liable 
parties; 

(4)  recommending  appropriate 
settlements  to  the  lead  agency; 
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(5)  conducting  the  RI/FS  in 
accordance  with  this  Plan; 

(6)  evaluating  and  recommending 
appropriate  remedies  to  the  lead  agency; 

(7)  implementing  and  overseeing 
response  actions; 

(8)  obtaining  assurances  for  continued 
site  maintenance  from  responsible 
parties;  and/or 

(9)  recommending  sites  for  deletion 
after  completion  of  all  appropriate 
response  action. 

(c)  Certification.  Organizations  may 
be  certified  to  conduct  site  response 
actions.  Certification  is  not  necessary 
for,  but  may  facilitate,  Fund 
preauthorization  under  §  300.25(d)  and 
lead  agency  evaluation  of  the  adequacy 
of  proposed  response  actions. 

(1)  An  organization  may  request 
certiHcation  by  submitting  a  written 
request  to  the  Administrator  or  his 
designee  establishing  that  the  requesting 
organization  has  engineering,  scientiHc, 
or  other  technical  expertise  necessary  to 
assist  or  conduct  site  response  by 
carrying  out  any  or  all  of  the  functions 
listed  in  paragraph  (b)  of  this  section. 

[Z]  For  each  specific  release  being 
addressed,  the  certified  organization 
must: 

(i)  Meet  the  requirements  of 
§  300.25(d)  and  40  CFR  307  if  requesUng 
preauthorization;  and 

(ii)  Have  established  procedures  to 
recuse  members  of  the  organization  that 
may  have  aix>nflict  of  interest  with  a 
party  potentially  responsible  for  the 
release. 

(3)  The  Administrator  will  respond  to 
a  request  for  certification  within  180 
days  of  receipt  of  the  request.  The 
Administrator  may  grant  certification, 
request  further  information  relating  to 
the  requested  certification,  or  deny 
certification. 

(4)  Certification  is  effective  for  two 
years  from  the  date  of  latest 
certification.  If  certification  is  not 
renewed  at  that  time,  it  automatically 
expires. 

(5)  Certification  is  not  to  be  construed 
as  approval  by  the  lead  agency  of 
response  actions  undertaken  by  that 
organization.  Certification  does  not 
authorize  that  organization  to  act  on 
behalf  of.  or  as  an  agent  for,  the  lead 
agency. 

(6)  Certification  may  be  revoked  at  the 
discretion  of  the  Administrator  for 
failure  to  comply  with  this  Plan  or  the 
requirements  of  CERCLA. 

(d)  Releases  from  Liability. 
Implementation  of  response  measures 
by  responsible  parties,  certified 
organizations,  or  other  persons  does  not 
release  those  parties  from  liability. 


Subpart  G— Trustees  for  Natural 
Resources 

§300.72    DesignatkMi  of  Federal  trustees. 

When  natural  resources  are  lost  or 
damaged  as  a  result  of  a  discharge  of  oil 
or  a  release  of  a  hazardous  substance, 
the  following  officials  are  designated  to 
act  as  Federal  trustees  pursuant  to 
section  111(h)(1)  of  CERCLA  and  section 
311(f)(5)  of  the  Clean  Water  Act  for 
purposes  of  sections  111(h)(1),  lll(b], 
and  107(f)  of  CERCLA  and  section 
311(f)(5)  of  the  Clean  Water  Act: 

(a)(1)  Natural  Resource  Loss.  Damage 
to  resources  of  any  kind  located  on, 
over,  or  under  land  subject  to  the 
management  or  protection  of  a  Federal 
land  managing  agency,  other  than  land 
or  resources  in  or  under  United  States 
waters  that  are  navigable  by  deep  draft 
vessels,  including  waters  of  the 
contiguous  zone  and  parts  of  the  high 
seas  to  which  the  National  Contingency 
Plan  is  applicable  and  other  waters 
subject  to  tidal  influence. 

(2)  Trustee.  The  head  of  the  Federal 
land  managing  agency,  or  the  head  of 
any  other  single  entity  designated  by  it 
to  act  as  trustee  for  a  specific  resource. 

(b)(1)  Natural  Resource  Loss.  Damage 
to  fixed  or  non-fixed  resources  subject 
to  the  management  or  protection  of  a 
Federal  agency,  other  than  land  or 
resources  in  or  under  United  States 
waters  that  are  navigable  by  deep  draft 
vessels,  including  waters  of  the 
contiguous  zone  and  parts  of  the  high 
seas  to  which  the  National  Contingency 
Plan  is  applicable  and  other  waters 
subject  to  tidal  influence. 

(2)  Trustee.  The  head  of  the  Federal 
agency  authorized  to  manage  or  protect 
these  resources  by  statute,  or  the  head 
of  any  other  single  entity  designated  by 
it  to  act  as  trustee  for  a  specific 
resource. 

(c)(1)  Natural  Resource  Loss.  Damage 
to  a  resource  of  any  kind  subject  to  the 
management  or  protection  of  a  Federal 
agency  and  lying  in  or  under  United 
States  waters  that  are  navigable  by 
deep  draft  vessels,  including  waters  of 
the  contiguous  zone  and  parts  of  the 
high  seas  to  which  the  National 
Contingency  Plan  is  applicable  and 
other  waters  subject  to  tidal  infiuence, 
and  upland  areas  serving  as  habitat  for 
marine  manmtals  and  other  species 
subject  to  the  protective  jurisdiction  of 
NOAA. 

(2)  Trustee.  The  Secretary  of 
Commerce  or  the  head  of  any  other 
single  Federal  entity  designated  by  it  to 
act  as  trustee  for  a  specific  resource; 
provided,  however,  that  where  resources 
are  subject  to  the  statutory  authorities 
and  jurisdictions  of  the  Secretaries  of 


the  Departments  of  Commerce  or  the 
Interior,  they  shall  act  as  co-trustees. 

(d)(1)  Natural  Resource  Loss. 
Damages  to  natural  resources  protected 
by  treaty  (or  other  authority  pertaining 
to  Native  American  tribes)  or  located  on 
lands  held  by  the  United  States  in  trust 
for  Native  American  communities  or 
individuals. 

(2)  Trustee.  The  Secretary  of  the 
Department  of  the  Interior,  or  the  head 
of  any  other  single  Federal  entity 
designated  by  it  to  act  as  trustee  for 
specific  resources. 

§300.73    State  trustees. 

States  may  act  as  trustee  for  natural 
resources  within  the  boundary  of  a  State 
or  belonging  to,  managed  by,  controlled 
by,  or  appertaining  to  such  State  as 
provided  by  CERCLA. 

§300.74    Responsibilities  Of  trustees. 

(a)  The  Federal  trustees  for  natural 
resources  shall  be  responsible  for 
assessing  damages  to  the  resource  in 
accordance  with  regulations 
promulgated  under  section  301(c)  of 
CERCLA,  seeking  recovery  for  the  costs 
of  assessment  and  for  the  losses  from 
the  person  responsible  or  from  the  Fund, 
and  devising  and  carrying  out  a  plan  for 
restoration,  rehabilitation,  or 
replacement  or  acquisition  of  equivalent 
natural  resources  pursuant  to  CERCLA. 

(b)  The  trustee  may,  upon  notification, 
take  the  following  actions  as 
appropriate: 

(1)  request  that  the  lead  agency  issue 
an  administrative  order  or  pursue 
judicial  relief  against  parties  responsible 
for  the  release,  as  authorized  by 
CERCLA  section  106; 

(2) request  that  the  lead  agency 
remove  or  arrange  for  the  removal  or 
provide  for  remedial  action  with  respect 
to  any  hazardous  substance  from  a 
contaminated  medium,  as  authorized  by 
CERCLA  section  104; 

(3)  initiate  actions  against  responsible 
parties  under  CERCLA  section  107(a);  or 

(4)  pursue  a  claim  against  the  Fund  for 
injury,  destruction,  or  loss  of  a  natural 
resource,  as  authorized  by  CERCLA 
section  111.  (When  this  option  is 
selected,  a  plan  for  restoration, 
rehabilitation,  or  replacement  or 
acquisition  of  equivalent  natural 
resources  must  be  adopted  pursuant  to 
section  lll(i)  of  CERCLA.) 

(c)  Where  there  are  multiple  trustees, 
because  of  co-existing  or  contiguous 
natural  resources  or  concurrent 
jurisdictions,  they  shall  coordinate  and 
cooperate  in  carrying  out  these 
responsibilities. 
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Subpart  H—Usa  of  Dispersants'and 
Other  Chemicals 


§300.84    Authorization  of  UM. 

(a)  The  OSC,  with  the  concurrence  of 
the  EPA  representative  to  the  RRT  and 
the  concurrence  of  the  States  with 
jurisdiction  over  the  navigable  waters 
polluted  by  the  oil  discharge,  may 
authorize  the  use  of  dispersants,  surface 
collecting  agents,  and  biological 
additives  on  the  oil  discharge,  provided 
that  the  dispersants,  surface  collecting 
agents,  or  additives  afe  on  the  NCP 
Product  Schedule.  The  OSC  shall 
consult  with  other  appropriate  Federal 
agencies  as  practicable  when 
considering  the  use  of  such  products. 

(b)  The  OSC,  with  the  concurrence  of 
the  EPA  representative  to  the  RRT  and 
the  concurrence  of  the  States  with 
jurisdiction  over  the  navigable  waters 
polluted  by  the  oil  dischai^e,  may 


authorize  the  use  of  burning  agents  on  a 
case-by-case  basis.  The  OSC  shall 
consult  with  other  appropriate  Federal 
agencies  as  practicable  when 
considering  the  use  of  such  products. 

(c)  The  OSC  may  authorize  the  use  of 
any  dispersant,  surface  collecting  agent, 
other  chemical  agent  burning  agent,  or 
biological  additive  (including  products 
not  on  the  NCP  Product  Schedule) 
without  obtaining  the  concurrence  of  the 
EPA  representative  to  the  RRT  or  the 
State  with  jurisdiction  over  the 
navigable  waters  polluted  by  the  oil 
discharge,  when,  in  the  judgment  of  the 
OSC,  the  use  of  the  product  is  necessary 
to  prevent  or  substantially  reduce  a 
hazard  to  human  life.  The  OSC  is  to 
inform  the  EPA  RRT  representative  and 
the  affected  States  of  the  use  of  a 
product  as  soon  as  possible  and, 
pursuant  to  the  provisions  in  paragraph 
(a)  of  this  section,  obtain  their 
concurrence  for  its  continued  use  once 
the  threat  to  human  life  has  subsided. 


(d)  Sinking  agents  shall  not  be 
authorized  for  application  to  oil 
discharges. 

(e)  RRTs  shall,  as  appropriate, 
consider,  as  part  of  their  planning 
activities,  the  appropriateness  of  using 
the  dispersants.  surface  collecting 
agents,  or  biological  additives  listed  on 
the  NCP  Product  Schedule,  and  the 
appropriateness  of  using  burning  agents. 
Regional  contingency  plans  shall,  as 
appropriate,  address  the  use  of  such 
products  in  specific  contexts.  If  the  RRT 
and  the  States  with  jurisdiction  over  the 
waters  of  the  area  to  which  a  plan 
applies  approve  in  advance  the  use  of 
certain  products  as  described  in  the 
plan,  the  OSC  may  authorize  the  use  of 
the  products  without  obtaining  the 
concurrence  of  the  EPA  representative 
to  the  RRT  or  of  the  States  and  without 
consultation  with  other  appropriate 
Federal  agencies. 

(FR  Doc.  85-27392  Filed  ll-19-«5;  8:45  am) 
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ENVIROMyENTAL  PROTECTION 
AGENCY 

40  CFR  Part  440 

(WH-FRL  2892-4] 

Ore  Mining  and  Dressing  Point  Source 
Category;  Gold  Placer  Mining;  Effluent 
Limitations  Guidelines  and  New 
Source  Performance  Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  regulation. 

summary:  EPA  is  proposing  effluent 
limitations  guidelines  and  standards 
under  the  Clean  Water  Act  to  limit 
efHuent  discharges  of  pollutants  to 
waters  of  the  United  States  from 
existing  and  new  sources  in  the  gold 
placer  mining  segment  of  the  ore  mining 
and  dressing  industry. 

The  purpose  of  this  proposed 
regulation  is  to  propose  effluent 
limitations  guidelines  based  on  "best 
practicable  technology"  (BPT),  "best 
available  technology  economically 
achievable"  (BAT)  and  "best 
conventional  control  technology"  (BCT)- 
and  "new  source  performance 
standards"  (NSPS)  based  on  best 
demonstrated  technology  for  direct 
dischargers.  I'retreatment  standards  for 
both  existing  and  new  sources  will  not 
be  issued  since  no  known  indirect 
dischargers  exist  nor  are  any  known  to 
be  planned.  After  considering  comments 
received  in  response  to  this  proposal, 
EPA  will  promulgate  a  final  rule. 
DATES:  Comments  on  this  proposal  must 
be  submitted  on  or  before  March  20, 
1986.  Because  of  the  unique  seasonal 
operation  operation  of  most  gold  placer 
mines  and  remote  location  of  many 
miners,  EPA  is  providing  this  extended 
comment  period  to  allow  affected 
nMners  adequate  time  to  comment. 
ADDRESS:  Send  comments  to:  Mr. 
William  Telliard,  Industrial  Technology 
Division  (WH-552).  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC.  20460.  Technical 
information  may  be  obtained  from  Mr. 
B.  Matthew  Jarrett.  at  the  address  listed 
above,  or  by  calling  (202)  382-7164.  The 
economic  information  may  be  obtained 
from  Mr.  Mark  Kohorst,  Analysis  and 
Evaluation  Division  (WH-586). 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington,  D.C.  20460.  or 
by  calling  (202)  382-5834. 

EPA  has  prepared  two  documents  to 
support  this  proposal:  Draft 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Gold  Placer  Mining  Subpart  of 
the  Ore  Mining  and  Dressing  Point 


Source  Category  and  Economic  Analysis 
of  the  Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the  Gold 
Placer  Mining  Subpart  of  the  Ore  Mining 
and  Dressing  Point  Source  Category.  On 
(four  weeks  after  Federal  Register 
publication  date),  copies  of  these  two 
documents  and  the  entire  record  for  this 
proposal  will  be  available  for  public 
review  in  EPA's  Public  Information 
Reference  Unit.  Room  2404  (Rear)  (EPA 
Library).  401  M  Street.  SW.. 
Washington,  D.C.  At  the  same  time  this 
information  will  be  available  in  the 
Alaska  Operations  Office,  Federal 
Building,  Room  E556.  701  C  Street. 
Anchorage.  AK  99513,  and  at  EPA 
Region  X.  1200  Sixth  Avenue.  Room  xxx, 
Seattle,  WA  98101.  The  EPA  information 
regulation  (40  CFR  Part  2)  allows  the 
Agency  to  charge  a  reasonable  fee  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Matthew  Jarrett,  at  the  address  above 
or  call  (202)  382-7164. 
SUPPLEMENTARY  INFORMATION: 

Organization  of  this  Notice 

I.  Legal  Authority 
n.  Background 

A.  The  Clean  Water  Act 

B.  History  of  Current  Regulations  for  Ore 
Mining  and  Dressing 

C.  Overview  of  the  Gold  Placer  Mining 
Subcategory 

D.  History  of  Regulation  of  Gold  Placer 
Mining 

III.  Scope  of  This  Rulemaking  and  Summary 

of  Methodology 

IV.  Data  Gathering  Program 

A.  Data  Gathering  Efforts 

B.  Sampling  and  Analytical  Methods 

V.  Subcategorization 

VI.  Scope  of  Proposed  Regulation 

VII.  Available  Wastewater  Control  and 
Treatment  Technology 

A.  Settling 

B.  Coagulation/FIocculation 

C.  Recycle 

VIII.  Best  Practicable  Technology  (BPT) 
Effluent  Limitations  Guidelines 

A.  Control  Technologies  for  Process 
Wastwaters 

B.  Drainage  Flows,  Seepage,  Runoff  and 
Storm  Exemption 

C.  BPT  Recommendations 

IX.  Best  Conventional  Control  Technology 

BCT  Effluent  Limitations 

X.  Best  Available  Technology  Limitations 

(BAT)  Effluent  Limitations 

XI.  New  Source  Performance  Standards 

XII.  Regulated  Pollutants 

XIII.  Pollutants  Not  Regulated 

XIV.  Economic  Considerations 

A.  Introduction 

B.  Impacts 

C.  Executive  Order  12291 

D.  Regulatory  Flexibility  Analysis 

E.  SBA  Loans 

XV.  Non-Water  Quality  Environmental 
Impacts 

A.  Air  Pollution 

B.  Solid  Waste  Operation 


C.  Land  Requirements 

D.  Energy  Consumption 

E.  Consumptive  Water  Loss 

XVI.  Best  Management  Practices 

XVII.  Upset  and  Bypass  Provisions 

XVIII.  Variances  and  Modifications 

XIX.  Relation  to  NPDES  Permits 

XX.  Summary  of  Public  Participation 

XXI.  Solicitation  of  Comments 

XXII.  List  of  Subjects  in  40  CFR  440 

XXIII.  Appendices 

A.  Abbreviations,  Acronyms,  and  Other 
Terms  Used  in  This  Notice 

B.  Pollutants  Selected  for  Regulation 

C.  Toxic  Pollutants  Not  Detected  During 
Sampling 

D.  Toxics  Pollutants  Detected  in  Amounts 
Too  Small  to  be  Effectively  Reduced  by 
Technologies  Considered  in  Preparing 
this  Guideline 

E.  Toxic  Pollutants  Detected  From  a  Small 
Number  of  Sources  and  Uniquely  Related 
to  Those  Sources 

F.  Pollutants  Effectively  Controlled  by  the 
Technology  Upon  Which  Other  Effluent 
Limitations  and  Guidelines  Are  Based 

I.  Legal  Authority 

The  regulations  described  in  this 
notice  are  proposed  under  the  authority 
of  sections  301.  304,  306,  307,  308,  and 
501  of  the  Clean  Water  Act  (the  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972.  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Clean  Water 
Act  of  1977.  Pub.  L.  95-217)  (the  "Act"). 

IL  Background 

A.  The  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  nation's 
waters."  section  101(a).  By  July  1. 1977, 
existing  industrial  dischargers  were 
required  to  achieve  "effluent  limitations 
requiring  the  application  of  the  best 
practicable  control  technology  currently 
available"  ("BPT"),  section  301(b)(1)(A). 
By  July  1. 1983.  these  dischargers  were 
required  to  achieve  "effluent  limitations 
requiring  the  application  of  the  best 
available  technology  economically 
achievable,  which  will  result  in 
reasonable  further  progress  toward  the 
national  goal  of  eliminating  the 
discharge  of  all  pollutants"  ("BAT"), 
section  301(b)(2)(A).  New  industrial 
direct  dischargers  were  required  to 
comply  with  section  306  new  source 
performance  standards  ("NSPS").  based 
on  best  available  demonstrated 
technology.  The  requirements  for  direct 
dischargers  were  to  be  incorporated  into 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
issued  under  section  402  of  the  Act. 

Although  section  402(a)(1)  of  the  1972 
Act  authorized  the  setting  of 
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requiremenle  for  direct  dia<i»ai<|er8  or  « 
case-by-case  bams  in  the  absence  of 
nationally  epplicaWe  effluent  timittftioin 
guidelines  and  etandards,  eection  3e4f  b) 
of  the  AtH  anfhoriied  tbe  Administnttor 
to  premulgate  re^ikftionfi  proiri^ng 
guidelines  for  efflvent  kmitetions  «ettii^ 
forth  the  dtgwjt  of  effleent  reduction 
attainable  through  the  appMcatien  of 
BPTand  B3AT  and  eectiens  904fc)  and 
306  (rf  1kK  Act  Tequnred  premttlgstisn  of 
regulations  for  MSPS  for  certain 
designated  induatiy  categories.  In 
addition  to  tbeee  regula^em  for 
desi^iated  industry  ■caftegories.  section 
307(»)  of  Oie  Act  reqshed  the 
Adnrinistratortopranalgate  dfleent 
standards  eppiicable  to  all  dietiheigeie 
of  toxic  polhrteAlB.  PmaHy,  eection 
501  (al  of  the  Atn-au^rarised  ^e 
Administrater  to  ppescrrbe  sny 
additional  leguteiienB  '^necessary  to 
carry  eut  ins  'AuioHon^'  under  the  Act. 

WA-was  unable  1e  promulgate  many 
of  these  regnlaHons  by  fhe  dates 
cantained  in-flie  1»72  Act.  hi  1976,  H>A 
was  sued  by  several  enviieiuiieittafl 
groups,  end  in  eetflement  of  this  lawsutt, 
EPA  and  the  plaintiffs  executed  a 
"Senienertt  AgruuMwat"  that^vae 
approved  by  the  Ceart.TliiB  Agreement 
reqiuped  Sf^  <•  develop  a  pregFsm  and 
adhere  to  a  sckedole  for  pFomolgating 
for  21  major  Industrie*  BAT  effluent 
limitations  guideRnes,  pretpeatment 
standards,  andtiew  sooroe  peiformanoe 
standards  for  «5  "•priority"  toxic 
pollutants  andclaaaes  of-potlutants.  See, 
Ndtmal  Resources  Defense  Council,  Jnc. 
V.  7>T7//J.6ERC2«0fD.DjC.  W7«), 
modified.  12  ERC  M83  |DI1.C.  TO79). 
modified  by  ordecs  dtfted  October  38, 
1982,  Ai^uait  2,  ItBS,  fsnmry  «,  IWl, 
July  5, 1984,  end  JaimaiY  7,  ISffi.  H^A 
pronmigarted  regulatiem  for  the  ore 
minijfig  end  dressing  point  eouroe 
category  em Deeeadrer  8,  IflM.  4B CFR 
Part  440, 49  FR  S«N.  In  that  nrieraaking 
EPA  deferred  regtflaf^n  ef  gold  plaoer 
mining. 

On  Deoemftier  27, 1977,  'ttie  VresideTTt 
signed  into  law  the  Clean IVater  Act  of 
1977.  Sections  801(t^)(A)  and 
301(b)(2)(C)  of  tbe  Act  now  require  Ae 
achievement  by  July  t.  1984H:tfeniBefft 
limitations  9eq«inBg«pp1iG«tion  oTBAT 
for  "toxic"  i»flinateirts,  iadhiding  tbe  «S 
"priority "  polhrtants  «Rd  claseee  oT 
poUaitants  ^ivfai<^  Ontgress  declared 
"toxte**  uw4tir  eectioB^qyfa)  c^'die  Act. 
Likewise,  SPA'S  program  ior  new  eource 
performaRoe  etandoids  w  now  ainned 
principaTlyet  toxic -peflutont  corftrois. 
Moreover,  to  etrenglhen  "the  loxios 
control  program,  section  304fe9  ef  Ihe 
Act  eutfaortes  '^e  AdnnmstratsT  to 
prescribe  *^best  management  practioes" 
{"BMP")1o  pfeverrt*AFe  releeraeef  towic 


and4mxBrdeu8  pollutants  from  plant  site 
runoff,  apiHage  or  leaks,  ehidge  or  waete 
(fispoesA,  end -drainage  from  raw 
material  storage  associated  with,  sr 
andUary  to,  ttw  manufacturing  or         ^ 
treatraerft  prooeae. 

The  CT77  Amendments  added  section 
30t{l^(2)(E)  to  the  Act  estarbhebing  "best 
converrtienal  poH«rtant  central 
te<*Re!Qgy"  (BCT)  for  (fiecbarges  of 
conventional  poQutants  from  existing 
industrial  point  eourees.  Conventionel 
peHntants  ere  'fiieee  menfiened 
specfScally  in  section  30<(a)f4) 
(biochemical  exygen  desoandii^ 
pollutants  IBODk),  total  suspended 
solids  frSS).  feoel  ooliferra,  and  pif), 
and  «ny  additional  polhitents  defined  by 
9ie  Adminietrator  as  "conventional." 
(To  date,  tbe  Agency  hes  added  one 
such  peilutaiA,  oil  and  grease,  44  PR 
4«S01,fafy90,  »78.) 

•CT  »  not  an  additional  limitation  but 
repleoesBATfer  the  control  of 
conventional  poftutants.  fn  addition  to 
other  f»:ter8  specified  in  section 
roi(b)f41(B).  -flw!  Act  requires  that  BCT 
limitations  be  assessed  in  light  ctf  a  two- 
part  "coet->rea8onablene9B*'  test. 
American  Paper  Institute  v.  EPA,  -980  F. 
2d  8S4  (4th  Ck.  WWtJ.The-fifBfttest 
camperesthe-aost  forprirate  indeetry  to 
redece  its  eoBveBfronafl  poRetants  wift 
8>e  costs  to  piibKcly  owned  treatment 
works  for  simitar  ievele  of  redaction  in 
their  disdhaige  of  diese  poUtftairts.  The 
second  test  examines  tlw  cofft- 
effectrveness  of  additional  industriel 
treatment  beyond  "HPT  relative  to  I4te 
cost-eHectiveness  ef  attaining  BPT.  This 
ratio  is -then  evaluated  egainst  an 
industry  cost  benchmark  Which  is  a 
ratio  ef  analogous  meewires.  EPA  most 
find  theft  timiations  are  "reasonable" 
under  both  teste  before  eetabfi^ing 
themes  BCT.  hi -no  case  may  9CT  be 
less  stringent  than  BPT. 

EPA  first  pObliffhed  its  methodology 
for  carrying  out  the  BCT  analysis  on 
August  29, 1979  (44  FR  50372).  In  the 
case  meiTtioned  above,  the  Court  of 
Appeals  ordered  EPA  to  correct  data 
errors  onderlying  ERA'S  calculation  of 
the  first  test,  andte  apply  tbe  second 
cost  lert.  -PPA  bed  Brgued  that  e  second 
cost  "teet  "w*rs  not  required.)  A  revised 
methodelqgy  for  ftie  general 
development  of  BCT  Ihnitatione  was 
proposed  on  October  29, 1982fC7ra 
49179),  end  a  m^fiee  -of  evallabibty  of 
additional  data  •was  poMfsbed  on 
Septeniber  20, 1984  (49  W.  37046).  ERA 
has  net  yetTepabli9bed<fl>e^6CT 
mefhedology. 

For  non-toKic,  nonoonventional 
pollutarits,  eeetfons  SOT  (bK2?(A)  end 
(bj(2^  require  artrievement  of  BAT 
effluent  limitetiofn -within  Ihree  years 


aFfter  their  estabfiehment  or  July  1, 1964, 
whidiever  is  later,  but  m>t  later  than 
July  1.1987. 

The  purpose  of  these  proposed 
regulations  is  to  provide  effluent 
limitations  guidelines  for  BPT,  BCT,  and 
BAT  and  to  establirfi  WSPS,  under 
sections  301,  304,  flOB.  and  501  oT  fte 
Clean  Water  Act. 

Pretreatment  standards  for  Existing 
Sources  fPSES)  and  Pretreatment 
Standards  for  New  Sources  {PST^  are 
designed  to  control  the  discharge  of 
pollutants  into  publicly  owned  treatment 
works.  Pretreatment  standards  are  not 
being  proposed  for  the  gold  plaoer 
mining  segment  of  the  ose  miniryg  and 
dressing  subpari  since  no  known 
indirect  dischargers  -exist  uor  are  itny 
koown  to  be  plaooed.  Gold  placer  ixtines 
are  located  in  remote  areas,  generally 
far  from  a  POTW.  EPA  expects  that  the 
cost  of  pumping  mine  and  miU 
wantewater  [a  a  POTW  would  be 
prohibitive  end  that  as-site  tpeatmeol 
will  be  the  pcactice  in  &is  industry. 

B.  History  afCarreirt  Regulations  for 
Ore  Nfinir^  and  Dressing 

On  Noveaiber  6, 197S,£PA  pufaliahed 
iBterim  final  regulations  establishing 
BPT  FeguiremeBls  for  existing  souroes  ia 
the  ore  fliinkig  and  dreuo^  ioduaby 
(see  40  F%  51722).  These  le^leiieas 
became -effective  upon  pi^alicfttioa. 
However,  ooacurrent  with  their 
publicatton,  EPA  solicited  public 
oonments  with  a  view  lo  possible 
revisictts.  Qa  the  eaaie  dste.  £PA 
pubbsbed  pceposed  SAT..  NSPS  and 
pretrealnMDt  staadards  far  this  mdustry 
(see  40  FR  51738.)  iariuaiwg  goid  piscer 
mines. 

OnT^lay  3111176.  AS  a  TBSuit  of  tbe 
pubiic  icoramanlB  received.  £f^ 
suspended  certain  portians  of  4w 
interim  final  BPST  oeguiatiaBS  inefatdiBg 
the  partKn  wfaicfa  applied  to  gold  planr 
mines  and  solicited  additional 
comments  feQe4t  ]>R:2im}.  HPA 
promulgated  Tevised.  fmsll  VPT 
regulations  for  the  an  awning  and 
dressmg  mdustry  on  friy  It,  1979  tsee  43 
PR  29711, 40  OH  Part  440).  which 
reserved  6ie  siA>oa^ory  on  geild  plaoer 
mines.  On  Februaiy  «,  1979,  S>A 
published  a  olarfffcationefthe'BPT 
regulations  es  they  appHy  to  etonn  runcV 
(see  44  FR  7^39- On  March  1.  W79,1he 
Agency  emended  ftre  final  BPT 
regrnations  by  ueietiiig  the  requneiiieiits 
for  cyanide  apj^caWe  to  Troth  fhytetion 
mills  in  #ie  base  end  precioes  metals 
subcniegory  (see  44  ffi  T1546). 

On  December  70,  W79,  -the  United 
9tB!tes  Court  erf  Appeafls  for  the  Tenth 
Circuit  iTphfM  theWTregcSations. 
rejecting  t^hsfflenges  brought  hy  five 
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industrial  petitioners.  Kennecott  Copper 
Corp.  V.  EPA,  612  F.2d  1232  (10th  Cir. 
1979), 

The  Agency  withdrew  the  1975 
proposed  BPT,  NSPS,  and  pretreatment 
standards  on  March  19. 1981  (see  46  FR 
17567).  On  June  14, 1982.  the  Agency 
proposed  new  BAT.  BCT.  and  NSPS 
limitations  and  standards  for  the  ore 
mining  and  dressing  point  source 
category.  The  final  rule  was  published 
on  December  3. 1982  (see  47  FR  54598). 
This  final  rule  also  reserved  limitations 
for  gold  placer  mines. 

C.  Overview  of  Gold  Placer  Mining 
Subcategory 

This  proposed  regulation  applies  to 
facilities  engaged  in  the  mining  and 
processing  of  gold  placer  ores.  Placer 
mining  is  one  of  the  four  basic  methods 
of  mining  metal  ores;  the  other  three 
include  underground  or  deep-mining, 
open  pit  mining,  and  in  situ  or  soilution 
mining.  Placer  mining  is  the  mining  of 
alluvial  deposits  (generally  loose  gravel, 
sand.  soil,  or  mud  that  has  been 
deposited  by  water  or  ice)  of  mineral 
derived  from  erosion  or  weathering  of 
bedrock.  Placer  mining  consists  of 
excavating  waterbome  or  glacial 
deposits,  in  this  case  gold-bearing  gravel 
and  sands,  which  can  then  be  separated 
by  gravity  or  other  physical  means. 
Separation  methods  that  are  used  today 
include  various  dredging  techniques 
(clam  shell,  continuous  bucket,  or 
dragline)  and  the  open  cut  mining 
method  which  uses  bulldozers,  front  end 
loaders,  drag  lines,  and  backhoes. 
Where  water  availability  and  physical 
characteristics  permit,  dredging  or 
hydraulic  methods  are  often  favored 
because  they  are  more  economical  and 
can  process  large  volumes  of  ore.  At 
some  locations,  hydraulic  excavation 
(using  water  cannons  known  as 
monitors)  is  employed  both  for 
overburden  removal  and  for  sluicing 
ores. 

Water  is  used  for  mining  and  ore 
dressing.  Five  main  ore  dressing 
processes  use  water:  gravity 
concentration  (which  is  covered  by  this 
proposed  rule),  and  magnetic  separation, 
electrostatic  separation,  forth  flotation, 
and  leaching  (which  are  not  covered  by 
this  proposed  rule).  Most  of  the 
processes  involve  size  reduction  by 
classification.  In  the  case  of  placer 
mining,  size  reduction  (classification) 
consists  of  the  separation  of  the  larger 
non-gold  bearing  components  of  the  raw 
pay  dirt  (ore)  from  the  finer  sized 
components  that  contain  the  free  gold 
and  black  sand.  The  use  of  grizzlies 
(bars  spaced  in  one  direction  or  in  a  grid 
pattern  to  remove  [scalp]  the  larger 
components),  screens  (including 


trommels  and  vibrating  screen  decks), 
and  undercurrents  are  the  principal 
classfication  methods  employed  for  this 
separation. 

Gravity  concentration  processes  use 
differences  in  specific  gravity  to  further 
separate  the  valuable  fi^e  gold  and 
gold-bearing  minerals  from  the  gangue 
(unwanted  portion  of  the  ore).  The 
processes  depend  upon  viscosity  forces 
to  suspend  and  transport  gangue  away 
from  the  heavier,  valuable  minerals. 
Several  devices  are  currently  employed 
including  sluices,  undercurrents,  jigs, 
cyclones,  tables,  spirals  and  rotating 
wheels  of  various  sizes.  Each  device 
employs  water  as  the  medium  through 
which  the  separation  takes  place  and 
the  means  of  removing  unwanted  lighter 
minerals.  The  process  water  is  generally 
recycled  and  reused  in  areas  where 
water  is  scarce.  Recycling  often  requires 
extra  planning  and  careful  engineering 
but  results  in  the  reduction  of  pollutants 
discharged  to  the  environment. 
Classification  prior  to  and  during 
processing  reduces  the  quantity  of  water 
required  for  processing  and  further 
reduces  the  total  amount  of  pollutants 
discharged  to  the  environment. 

Sluice  discharges  are  extremely  high 
in  suspended  solids,  and  depending  on 
geology,  these  discharges  may  contain 
arsenic  (at  treatable  levels)  and  mercury 
(at  very  low  levels).  There  are  no 
organic  toxics  in  these  effluents.  Raw 
sluice  discharges  contain  settleable 
solids  averaging  over  47  ml/1,  total 
suspended  solids  averaging  over  27,000 
mg/1.  and  turbidity  averaging  over 
2a000  NTU.  Undisturbed  streams 
typically  contain  no  settleable  solids. 
TSS  at  10-15  mg/l.  and  turbidity  at  50 
NTU  or  less.  During  spring  snowmelt 
(and  for  some  rivers  all  summer),  TSS 
and  turbidity  are  upwards  of  1000  units, 
but  mines  are  usually  in  the  upriver 
tributaries  which  run  fairly  clear  once 
the  initial  ice  "breakup"  ends  in  late 
spring. 

Prior  to  the  involvement  of  EPA  and 
the  several  States,  many  of  the  placer 
mines  did  not  treat  their  wastewater 
and  discharged  directly  to  the  local 
stream  systems.  Several  facilities  used 
settling  ponds  for  recirculation  purposes 
to  conserve  process  water:  the  resultant 
water  treatment  was  a  secondary 
consequence. 

The  environmental  consequences  of 
placer  mining  and  associated  issues  are 
varied  and  complex:  they  are  similar  to 
those  associated  with  many  mining 
activities  where  the  land  surfaces  are 
substantially  disturbed,  if  not 
permanently  altered.  Unlike  other 
mining  operations  moving  hundreds  or 
thousands  of  cubic  yards  of  earth  per 


day,  placer  operations  are  conducted 
directly  in  streambeds  and  adjacent 
property,  often  with  enormous  aesthetic 
and  water  quality  impacts  in  the 
immediate  vicinity  and  sometimes  for 
miles  downstream.  While  individual 
placer  mines  in  the  Western  U.S.  and 
Alaska  are  usually  very  remote  (with 
site-specific  impacts  that  can  be  at  least 
minimized  by  proper  and  complete  site 
management  practices),  the  wilderness 
setting  itself  also  leads  to  broader 
environmental  concern  about  wildlife 
habitat  and  scenic  destruction  or  "^ 

disturbances.  Sometimes,  though  not 
always,  a  placer  deposit  rich  in  gold  ore 
is  located  (and  being  mined)  in  streams 
which  serve  as  spawning  sites  for 
sensitive  species  like  salmon,  trout,  or 
Artie  grayling.  In  these  instances,  the 
constant  sediment  loads  downstream 
from  mines  disrupt  stable  stream 
bottoms,  smother  breeding  areas,  and 
otherwise  disturb  fish  habitat.  In  other 
situations,  however,  mine  site  streams 
are  very  small,  flow  only  intermittently, 
and  do  not  support  fishlife.  In  these 
cases,  water  quality  impacts  may  be 
reduced. 

There  are  also  concerns  presented  by 
the  construction  and  installation  of 
treatment  plants/technologies  which 
could  lead  to  destruction  or 
disturbances  of  scenic  values  or  wildlife 
habitat.  The  economic  feasibility  of  the 
use  of  sand  filters  (slow  and  rapid), 
diatomaceous  earth  filters  or  other 
media  filters,  or  settling  tanks  is  not 
only  highly  questionable,  but  the  mere 
presence  of  these  technologies  violates 
the  pristine  quality  of  the  wilderness 
and  has  profound  complications  for  fish 
and  wildlife.  These  types  of  treatment 
installations  encourage  construction  of 
permanent  facilities;  e.g.,  power  poles, 
lines,  reinforced  concrete  structures  and 
other  highly  visible  support  facilities. 
This  construction  disturbs  the 
wilderness  areas  and  changes  their 
natural  state. 

Moreover,  placer  mining  activity 
occurs  because  of  an  acquired  mineral 
right  (i.e.,  to  mine  the  gold)  at  sites 
usually  situated  on  public  (state  or 
federal)  lands.  These  public  lands  often 
are  set  aside  for  specific  or  multiple 
"public  use"  purposes  (mineral 
development,  forestry,  wildlife 
conservation,  recreational  uses)  and 
mine  operators  often  find  themselves 
confronting  a  conflict  between  their 
right  to  mine  and  the  impacts  of  the 
mining  on  these  "public  uses."  An 
example  of  such  a  conflict  is  typified  by 
the  results  of  a  recent  lawsuit  filed  by 
several  environmental  groups  against 
the  U.S.  National  Park  Service  (in  the 
United  States  Department  of  the 
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Interior)  in  the  State  of  Alaska.  The 
United  States  District  Court  for  the 
District  of  Alaska  issued  a  ruling  to 
cease  mining  within  the  boundaries  of 
the  federal  parks  in  Alaska  until  all  legal 
requirements  are  met  to  allow  such 
activity.  These  requirements  include 
environmental  assessments, 
environmental  impact  statements, 
posting  of  bonds,  submission  of  mining 
plans  and  rehabilitation  plans  plus  the 
issuance  of  access  permits  for  each 
operation  by  the  Park  Service.  In  this 
particular  case,  the  judge  issued  a 
Preliminary  Injuction  plus  a 
Memorandum  and  Order  simultaneously 
on  July  22, 1985,  allowing  current 
operators  45  calendar  days  to  stop 
mining,  while  cancelling  all  existing 
permits  issued  by  the  Park  Service.  This 
deadline  was  later  extended  to  cover 
the  1985  mining  season.  Copies  of  these 
documents  are  a  part  of  the  record'for 
the  gold  placer  mining  rulemaking 
package. 

Many  state  and  federal  agencies 
administer  the  different  programs  to 
implement  (or  control)  the  vd^rious  uses 
of  public  land.  In  this  regard,  seasonal 
placer  mine  site  rehabilitation,  post- 
mining  reclamation  requirements,  and 
site  management  assistance  during 
active  mining  are  all  activities, 
administered  by  other  state  and  federal 
agencies,  which  can  go  far  to  eliminate 
adverse  environmental  impacts  from 
placer  mining. 

D.  History  of  Regulation  of  Gold  Placer 
Mining 

Effluent  hmitations  guidelines  and 
standards  are  not  directly  enforceable 
against  dischargers.  Instead,  they  are 
incorporated  into  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit,  which  is  required  by  section 
402(a)(1)  of  the  Clean  Water  Act  for  the 
discharge  of  pollutants  from  a  point 
source  into  the  waters  of  the  United 
Sttites.  If  EPA  has  not  established 
industry-wide  effluent  limitations 
guidelines  and  standards  to  cover  a 
particular  type  of  discharge,  section 
402(a)(1)  of  the  Act  expressly  authorizes 
the  issuance  of  permits  upon  "such 
conditions  as  the  Administrator 
determines  are  necessary  to  carry  out 
the  provisions  of  this  Act."  In  other 
words,  this  section  authorizes  a 
determination  of  the  appropriate 
effluent  limitations  (e.g.,  BPT,  BCT, 
BAT),  on  a  cas'e-by-case  basis,  based  on 
the  Agency's  "best  professional 
judgment"  (BPJ). 

The  establishment  of  technology- 
based  effluent  limitations  in  NPDES 
permits  is  a  two-step  process.  First,  EPA 
must  identify  the  appropriate  technology 
basis.  The  second  step  in  the  permitting 


process  is  the  setting  of  precise  effluent 
limitations  which  can  be  met  by 
application  of  that  technology.  The 
Clean  Water  Act  does  not  require 
dischargers  to  install  the  technology 
which  is  the  1)0818  of  the  limitations; 
dischargers  may  choose  how  to  meet  the 
effluent  limitations.  In  addition  to 
technology-based  standards,  sections 
402  and  301(b)(1)(C)  of  the  Clean  Water 
Act  require  a  permit  to  include  any  more 
stringent  limitations  including  those 
necessary  to  meet  water  quality 
standards  established  pursuant  to  any 
state  law  or  regulation  or  any  other 
Federal  law  or  regulation.  Under  section 
401  of  the  Act  no  NPDES  permit  may  be 
issued  unless  the  state  has  granted  or 
waived  certification  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  the  Act;  if  the  state 
includes  conditions  as  part  of  a  valid 
certification,  EPA  must  include  those 
conditions  in  the  permit. 

1.  The  1976-1977  Alaska  BPT  Permits 

In  1976  and  1977,  H>A  issued  170 
permits  to  Alaska  placer  miners. 
Because  there  were  no  effluent 
limitations  guidelines  promulgated  for 
the  placer  mining  industry  at  that  time, 
these  permits  were  based  on  BPJ.  In 
addition,  these  permits  included 
limitations  designed  to  satisfy  Alaska's 
water  quality  standards. 

Each  of  the  permits  had  identical 
effluent  limitations,  monitoring 
requirements,  and  reporting 
requirements.  The  permits  required 
treatment  of  process  wastes  so  that  the 
maximum  daily  concentration  of 
settleable  solids  was  0.2  milliliters  per 
liter  (ml/1).  In  addition,  the  permits 
required  monthly  monitoring  for  this 
pollutant  or  instead  of  monitoring  to 
establish  compliance  with  the  settleable 
solids  limitation,  each  permittee  was 
given  the  option  of  installing  a  settling 
pond  with  the  capacity  to  hold  24  hours' 
water  use.  In  addition,  the  permittee 
could  not  cause  an  increase  in  turbidity 
of  25  JTU  (Jackson  Turbidity  Units)  over 
natural  turbidity  in  the  receiving  stream 
at  a  point  measured  500  feet 
downstream  from  the  final  discharge 
point.  EPA  added  the  turbidity  limitation 
to  the  request  of  the  State  of  Alaska, 
which  included  this  requirement  in  its 
certification  of  these  permits  under 
Section  401  of  the  Clean  Water  Act,  to 
ensure  compliance  with  its  state  water 
quality  standards.  The  technology  basis 
for  the  settleable  solids  limitation  was 
settling  ponds. 

In  June  1976,  Gilbert  Zemansky  (a 
citizen)  requested  an  adjudication  of  the 
1976  NPDES  permits  as  an  interested 
party.  Subsequently,  the  Trustees  for 
Alasks  (Trustees)  and  the  Alasks  Miners 


Association  (Miners),  as  well  as  others, 
were  admitted  as  additional  parties  to 
the  proceeding.  The  Trustees  and 
Zemansky  argued  that  the  permit  terms 
were  not  stringent  enough  and  that  EPA 
should  have  selected  recycle  as  the 
model  BPT  technology  and  required  zero 
discharge  of  any  pollutants,  while  the 
Miners  argued  that  the  terms  were  too 
stringent  and  not  achievable.  After  the 
inidal  adjudicatory  hearing,  the 
Regional  Administrator  for  Region  X 
issued  his  Initial  Decision  on  October 
25, 1978,  upholding  the  terms  of  the 
permits. 

The  Trustees,  Zemansky,  and  the 
Miners  each  petitioned  the 
Administrator  of  EPA  to  review  the 
initial  decision.  On  March  10, 1980.  the 
EPA  Administrator  issued  his  decision 
on  review.  The  Administrator  held  that 
the  Regional  Administrator's  findings 
regarding  settling  pond  technology 
"conclusively  establish  that  any  less 
stringent  control  technology  does  not 
satisfy  the  requirements  of  BPT." 
Decision  of  the  Administrator  (Ad.  Dec.) 
Ad.  Dec.  at  15.  The  Administrator  also 
found  that  "the  Regional  Administrator 
was  in  doubt  about  the  facts  respecting 
the  extra  costs  of  recycling.  .  .  ." 
Therefore,  the  Administrator  remanded 
the  proceedings  to  the  Regional 
Administrator  "for  the  limited  purpose 
of  reopening  the  record  to  receive 
additional  evidence  on  the  extra  cost  of 
recycling  in  relationship  to  the  effluent 
reduction  benefits  to  be  achieved  from 
recycling."  Ad.-Dec.  at  22.  The 
Administrator  directed  the  Regional 
Administrator  to  determine  whether 
recycling  constitutes  BPT  based  on  the 
additional  evidence  received. 

After  the  Administrator  rendered  his 
decision,  the  Trustees  requested  the 
Administrator  to:  (1)  Determine  the 
effluent  limitations  necessary  to  meet 
state  water  quality  standards;  (2) 
determine  appropriate  effluent 
monitoring  requirements  in  the  event  the 
Regional  Administrator  did  not 
determine  that  zero  discharge  was 
required:  and  (3)  direct  the  Regional 
Administrator  on  remand  to  determine 
effluent  limitations  for  total  suspended 
solids  or  turbidity,  for  arsenic,  and  for 
mercury  based  on  BPT  in  the  event  he 
did  not  determine  that  zero  discharge  is 
required.  On  July  10, 1980,  the 
Administrator  issued  a  Partial 
Modification  of  his  decision,  directing 
the  Presiding  Officer  "to  allow 
additional  evidence  to  be  received  if  he 
determines  on  the  basis  of  the  record 
that  such  additional  evidence  is  needed 
to  make  the  requested  determinations." 
Partial  Modification  on  Remand  at  3. 
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The  hearing  on  remand  was  held  in 
March  and  June  1981.  and  the  Presiding 
Officer  issued  his  Initial  Decision  on 
Remand  (Rem.  Dec.)  on  March  17. 1982. 
After  reviewing  the  costs  and  eflluent 
reduction  beneHts  associated  with  both 
settling  ponds  and  recycle,  the  Presiding 
Officer  held  that  "the  preponderance  of 
the  evidence  in  this  case  nidicates  diat 
zero  discharge  is  not  'practicable'  for 
gold  placer  mrner?!  m  Alaska  "  Rem. 
Dec.  at  17.  He  also  ordered  EPA  to 
modify  the  permits  to  indnde  monitoring 
requirements  for  settleaUe  soHds  and 
turbidity,  end  to  refjoire  monitoring  for 
arsenic  and  mercury,  for  at  least  one 
season,  "to  detetmine  whether  or  not 
[they]  constitute  a  pnkiem  with  placer 
mining."  Rem.  Dec  at  1S-20l 

On  September  20. 19fB.  the 
Administrator  denied  review  of  the 
Initial  Dedaicn  on  Remand  Both  the 
Trustees  for  Alaska  and  Zemansky.  as 
well  as  the  Alaska  Miners  Association, 
petitioned  the  Ninth  Circuit  Court  of 
Appeals  for  review.  (Case  No.  83-7764 
and  Case  Noi  83-7961).  The  Ninth 
Circuit  consolidated  the  cases  and 
issued  its  decision  in  Trustees  for 
Alaska  v.  EPA  and  Alaska  Miners 
Association  v.  EPA  on  December  10, 
1984  (748  F.2d  549). 

In  this  court  proceeding,  the  Miners 
raised  various  legal  issues,  including 
certain  constitutional  challenges,  each 
of  which  was  dismissed  by  the  Court.- 
Specifically,  the  Court  held  that:  (1)  The 
Clean  Water  Act's  permit  requirements 
applied  to  placer  mining,  Le.,  when 
discharge  water  is  released  from  a 
sIuice*box  it  is  a  point  source;  (2)  EPA's 
failure  to  estabhsh  effluent  limitations 
guidelines  and  standards  for  the  placer 
mining  industry  could  only  be 
challenged  in  district  court  and  (3)  the 
Miners'  diallenge  to  the  assignment  of 
the  burden  of  proof  in  the  administrative 
hearings  was  not  timely;  it  should  have 
been  raised  when  the  permit  regulations 
establishing  that  standard  were 
promulgated. 

The  Court  alao  dismissed  the  Miners' 
constitutional  daims  as  too  speculative 
or  premature.  The  Miners  had  claimed. 
e.g..  that  the  permit  conditions 
constituted  a  taking  of  their  vested 
property  ri^ts  in  violatioB  of  the  Fifth 
Amendment:  the  permits'  self- 
monitoring,  reporting,  and  recordkeeping 
provisions  infringed  their  constitutional 
privilege  against  self-inchrainatioo;  and 
the  permits'  inspection  provisions 
infringed  their  ri^ts  under  the  Fourth 
Amendment  to  be  free  from 
unreasonable  searches. 

The  Court  dismissed  most  other 
challenges  to  the  permits  as  moot  since 
the  permits  expired  before  this  case 
reachcal  the  Ninth  Circuit,  and  EPA  had 


issued  two  sets  of  subsequent  permits 
(in  1983  and  1984)  based  on  newer,  more 
complete  records  by  the  time  the  Court 
heard  this  case.  The  Court  specifically 
held  that  EPA's  choice  of  settling  ponds 
as  "best  practicable  control  technology" 
(BPT)  was  moot  because  a  different 
standard,  "best  available  technology" 
(BAT),  now  atylies. 

However,  the  Court  held  that  the  form 
of  the  limitations  included  in  the  permits 
to  ensure  achievement  of  state  water 
quality  standards  was  not  moot  since 
both  the  permits  at  issue  and  the 
subsequent  permits  incorporated  state 
water  quality  standards  directly  into  the 
permits.  After  reviewing  the  definition 
of  "effluent  limitation."  the  legislative 
history  of  the  1072  amendments  to  the 
Clean  Water  Act  and  relevant  court 
cases,  the  Court  held  that  EPA  should 
not  have  incorporated  the  state  water 
quality  standard  for  turbidity,  which 
was  a  receiving  water  standard.  direcUy 
into  the  permits.  Instead,  the  Court  held 
that  the  permits  mast  include  end-of- 
pipe  eShient  limitations  necessary  to 
achieve  the  water  quality  standards. 
The  Court  also  held  that  EPA  should 
have  given  the  Trustees  the  "opportunity 
to  present  in  a  public  hearing  tl^ir  case 
for  propoeed  effluent  limitations  or 
monitoring  requirements  for  arsenic  and 
mercury." 

2.  The  1983  Alaska  Permits 

During  the  proceedings  on  the  1976- 
1977  permits,  EPA  issued  additional 
permits  to  Alaskan  placer  miners.  In 
1983.  EPA  issued  260  new  permits.  The 
1983  permits  were  issued  for  the  1983 
mining  season  and  differed  from  the 
1976  permits  in  several  respects.  For 
exan4>le,  the  1983  permits  contained  a 
daily  maximum  discharge  limit  of  1.0 
ml/1  and  a  monthly  average  discharge 
limit  of  0.2  ml/1  on  settleable  solids.  The 
1983  permits  also  included  a  limit  on 
arsenic  based  on  the  Alaska  state  water 
quality  standards. 

The  Trustees  for  Alaska  and  Gilbert 
Zemansky  requested  an  evidentiary 
hearing  on  the  1983  permits  whidi  the 
EPA  Region  X  Regitnial  Administrator 
granted  On  February  16. 1964.  the 
proceedings  were  dismissed  for  several 
reasons,  including  expiration  of  the  1963 
permits  and  the  Agency's  intent  to  issue 
new  permits  that  would  take  effect  in 
the  next  mining  season  [Le..  the  summer 
of  lOM).  No  one  appealed  the  decision 
within  the  Agency  or  petitioned  for 
judicial  review  irf  die  decisioD. 

3.  The  1984  and  1985  Alaska  Permits 

ha  1984.  EPA  issued  BAT  permits  to 
445  placer  miners  (the  furst  set  was 
issued  on  June  8, 1964;  additional 
permits  were  issued  on  June  14, 1984). 


The  teclffiolagy  basis  for  the  BAT 
permits,  like  the  BPT  permits,  is  settling 
ponds.  Based  on  additional  data 
developed  since  the  BPT  permits  were 
issued,  the  instantaneous  maximum 
settleable  solids  discharge  limit  is  1.5 
ml/1  and  the  monthly  average  limit  isa7 
ml/1.  Monitoring  is  required  twice  a  day. 
each  day  of  sluicing.  The  permits 
incorporate  Alaska's  state  water  quality 
standards  for  turbtdhty  and  arsenic  and 
require  visual  monitoring  for  turbidity. 

On  January  31. 1965.  in  response  to  the 
Ninth  Circuit  opinion  which  held  that 
permits  must  taichide  end-cl-pipe 
efihient  hmitatiaas  neceasaiy  to  achieve 
state  water  qnatity  standards  (see 
above),  EPA  proposed  to  modiFy  die 
1984  permits  to  indnde  effhient 
limitations  for  torbidity  (5  NTU's  above 
background)  and  arsenic  (0.06  mg/i).  On 
February  12. 1965,  EPA  proposed 
permits  iot  93  additional  miners.  These 
permits  proposed  the  same  limitations 
as  the  1984  permits,  except  they  indude 
the  effhient  limitations  for  torbidity  and 
arsenic  just  mentioned,  rather  than 
simply  dting  the  state  water  quahty 
standards.  On  May  10, 1985,  EPA  issued 
both  the  modified  permits  to  miners 
holding  permits  in  1984  and  the  new 
permits  to  the  1985  applicants.  Various 
parties  have  challenged  these  permits; 
they  are  currently  being  adjudicated. 
Several  of  the  other  States  require  total 
recycle  for  all  mines  and  thus  NPC^S 
permits  are  not  required. 

in.  Scope  of  This  Rnleniakuig  and 
Sunmiary  of  Methodology 

This  proposed  regulation  is  a  part  of 
the  Agency's  continuing  effort  in  water 
pollution  control  requirements. 

In  this  rulemaking  EPA  is  proposing  to 
establish  both  nationally  applicable  BPT 
effluent  limitations  guidelines  and 
nationally  applicable  effluent  limitations 
guidelines  based  on  the  best  available 
technology  economically  achievable 
(BAT),  best  conveiUional  technology 
(BCT)  for  control  of  conventional 
pollutants  and  new  source  performance 
standards  (NSPS). 

In  developing  this  propoeed 
regulation,  EPA  studied  the  gold  placer 
mining  industry  to  determine  whether 
differences  in  placer  deptosits,  extraction 
processes,  equipment,  age  and  size  of 
mines,  water  usage,  wastewater 
constiteents,  or  other  facUnrs  required 
the  development  of  separate  effluent 
limitations  guidelines  and  standards  for 
different  segments  of  the  industry.  This 
study  indnded  the  identification  of  raw 
waste  and  treated  effluent 
characteristics,  induding:  (1)  the  sources 
and  volume  of  water  used  the  processes 
emfrioyed,  and  the  sources  of  polhitants 
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and  wastewaters,  and  (2)  the 
constituents  of  wastewaters,  including 
toxic  pollutants.  EPA  then  identified  the 
constituents  of  wastewaters  which 
should  be  considered  for  effluent 
limitations  guidelines  and  standards  of 
performance,  and  statistically  analyzed 
raw  waste  constituents,  as  discussed  in 
detail  in  Section  VI  of  the  Development 
Document. 

Next,  EPA  identified  several  actual 
and  potential  control  and  treatment 
technologies  (including  both  in-process 
and  end-of-process  technologies).  The 
Agency  compiled  and  analyzed  both 
historical  data  and  newly  generated 
data  on  the  performance,  operational 
limitations,  and  reliability  of  each  of 
these  treatment  and  control 
technologies.  In  addition,  EPA 
considered  the  nonwater  quality 
environmental  impacts  on  these 
technologies,  including  impacts  of  air 
quality,  solid  waste  generation,  water 
scarcity,  and  energy  requirements. 

The  Agency  then  estimated  the  costs 
of  each  control  and  treatment 
technology  using  cost  equations 
developed  by  standard  engineering 
analysis  as  applied  to  gold  placer 
mining  wastewater  characteristics.  EPA 
-derived  these  costs  for  five  model 
operations,  representative  of  the  entire 
gold  placer  mining  subcategory.  These 
unit  process  costs  were  derived  using 
data  and  characteristics  (production  and 
flow)  applied  to  each  treatment  level. 
The  Development  Document  discusses 
in  detail  the  method  used  to  extrapolate 
the  costs  for  each  subcategory  from  the 
costs  estimated  for  the  five 
representative  operations. 

After  confirming  the  reasonableness 
of  this  methodology  by  comparing  EPA 
cost  estimates  to  treatment  system  costs 
supplied  by  the  industry,  the  Agency 
evaluated  the  economic  impacts  of  these 
costs.  (Costs  and  economic  impacts  are 
discussed  in  detail  under  the  various 
technology  options,  and  in  Section  XIV 
of  this  notice). 

On  the  basis  of  these  factors,  as  more 
fully  described  below,  EPA  identified 
various  control  and  treatment 
technologies  as  BPT,  BCT,  BAT  and 
NSPS.  It  is  important  to  note,  however, 
that  the  proposed  regulations  would  not 
require  the  installation  of  a  particular 
technology.  Rather,  it  would  require  the 
achievement  of  s{iecified  limitations, 
equivalent  to  those  achieved  by  the 
proper  operation  of  these  or  equivalent 
technologies. 

IV.  Data  Gathering  Program 

A.  Data  Gathering  Efforts 

EPA's  program  for  gathering  data  to 
support  the  proposed  regulation  is 


described  in  detail  in  Section  V  of  the 
Development  Document.  A  summary  of 
this  program  follows. 

In  the  course  of  develophig  the  1982 
Ore  Mining  and  Dressing  Point  Source 
Category  regulation,  EPA  collected  some 
data  on  gold  placer  mining.  However,  as 
noted  earlier,  these  data  were 
insufficient  to  promulgate  a  regulation. 
Since  then  EPA  Headquarters,  EPA 
Region  X,  several  agencies  in  the  State 
of  Alaska,  the  U.S.  Department  of  the 
Interior  (USGS).  other  state  agencies  in 
the  lower  48  states,  and  others  have 
been  gathering  data  on  gold  placer 
mining.  Various  tests  were  performed  in 
the  field,  at  various  mine  sites,  and  in 
laboratories.  The  results  of  this 
combined  effort  form  the  basis  for  the 
proposed  regulation. 

During  the  summer  (operati/ig  season) 
of  1982,  EPA  conducted  reconnaissance 
sampling  visits  to  obtain  basic  site 
information  and  effluent  data  at  51 
mines.  Subsequently,  certain  errors  were 
found  in  sample  handling  and 
corresponding  site-specific  field  data 
were  found  to  be  incomplete.  As  a 
result,  these  data  were  only  used  to 
define  more  specific  information  needs 
for  additional  engineering  and  field 
sampling  in  1983  and  1984. 

The  Agency  and  its  contractors,  with 
the  cooperation  of  the  miners,  conducted 
a  two-year  information  gathering  effort 
(during  1983  and  1984)  to  sample  influent 
water,  in-plant  process  flow  water, 
effluent  water,  and  receiving  stream 
water  quality.  In  addition,  this  two-year 
study  was  expanded  to  acquire 
economic  and  financial  data,  which 
form  the  basis  for  the  economic  impact 
analysis  of  this  proposed  rule. 

The  1983  reconnaissance  site  visits 
were  conducted  at  60  mines  by  the 
Agency  and  its  contractors.  Except  for 
one  mine  which  ceased  to  operate  at  the 
time  of  the  inspection,  contractor  work 
entailed  both  a  preliminary  site  visit  and 
detailed  follow-up  sampling  and 
engineering  surveys. 

During  the  1984  operating  season  EPA 
Region  X  personnel  visited  7  mines.  EPA 
Headquarters  with  contractor  assistance 
conducted  engineering  assessment  visits 
at  20  mines  from  which  10  mines  were 
selected  for  follow-up  sampling  visits  to 
verify  in-place  technology  and 
performance.  Four  of  the  ten  mines  had 
to  be  eliminated  from  further  study  due 
to  various  operational  problems,  e.g. 
pond  scouring  (re-mixing  solids),  and 
process  water  bypasses  (which  resulted 
in  no  control  on  discharges),  that  would 
have  rendered  any  subsequent  data 
unless  for  study  purposes.  Contractor 
personnel  also  visited  six  gold  placer 
mines  in  the  lower  48  states  during  the 
summer  of  1984  to  obtain  operational, 


economic,  and  water  quality 
information. 

Treatability  tests  were  conducted  at  a 
total  of  19  different  mines  during  the 
1983  and  1984  seasons.  These 
treatability  tests  consisted  of  jar  tests 
and  settling  tube  tests  (using  large  8  inch 
diameter,  clear  plastic  tubes  four  and 
eight  feet  long)  and  involved  both 
chemically  assisted  (flocculant-aided) 
and  plain  settling.  Procedural  details 
and  results  are  presented  in  Sections  V 
and  VI  of  the  Development  Document 

In  addition  to  the  foregoing  data 
sources,  supplementary  data  were 
obtained  from  NPDES  permit  files  in 
EPA  regional  offices,  engineering  studies 
on  treatment  facilities,  contacts  with 
state  pollution  control  offices,  and 
reports  from  two  demonstration  projects 
sponsored  by  EPA. 

In  response  to  comments  received  to 
date  (both  written  and  oral)  from  the 
industry,  EPA  recognized  that  further 
site-specifie  data  would  be  useful  to 
provide  a  more  detailed  data  base  to 
support  this  rulemaking.  Accordingly, 
the  Agency  had  several  teams  in  the 
field  during  the  summer  of  1985  to 
acquire  information  covering  all  aspects 
of  the  industry  (i.e.,  revenue,  cost, 
equipment  requirements,  personnel 
requirements,  operating  conditions,  etc.). 
In  addition,  the  Agency  conducted  a 
Method  Detection  Limit  analysis  to 
determine  the  lowest  level  of  repeatable 
detection  limit  for  settlement  solids  for 
the  gold  placer  mining  industry.  These 
data  will  be  provided  for  public 
comment  before  the  close  of  the  public 
comment  period  on  this  proposed  rule. 

B.  Sampling  and  Analytical  Methods 

The  sampling  and  analysis  program 
conducted  in  1983  and  1984  covered  a 
wide  range  of  locatio.is,  operating 
conditions,  processes,  water  use  rates, 
topography,  production  rates,  and 
existing  treatment  technologies.  The 
Agency  studied  placer  mining 
wastewaters  to  determine  the  presence 
or  absence  of  conventional, 
nonconventional,  and  toxic  pollutants 
designated  in  the  Clean  Water  Act. 

As  Congress  recognized  in  enacting 
the  Clean  Water  Act  of  1977,  the  state- 
of-the-art  ability  to  monitor  and  detect 
toxic  pollutants  was  limited.  MosI  toxic 
pollutants  were  relatively  unknown  until 
only  a  few  years  ago,  and  only  on  rare 
occasions  had  EPA  regulated  these 
pollutants  or  had  industry  monitored  or 
even  developed  methods  to  monitor 
these  pollutants.  Section  304(h)  of  the 
Act,  however,  requires  the 
Administrator  to  promulgate  guidelines 
to  establish  test  procedures  for  the 
analysis  of  toxic  pollutants.  As  a  result. 
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EPA  scientists,  inchiding  staff  at  the 
Environmental  Research  Labaratoiy  in 
Athena,  Georgia,  and  staff  at  die 
Environmoital  Monitoring  and  Support 
Laboratory  in  Qncinnati  Ohio, 
conducted  a  literature  search  and 
initiated  a  laboratory  program  to 
develop  analjptical  protocols.  The 
analytical  techniques  used  in  this 
rulemaking  were  developed 
concurrently  with  the  development  of 
general  sanqiiing  and  analytical 
protocols  and  were  incofporated  into 
the  protocols  ultimately  adopted  for  the 
study  of  other  industrial  categories.  See 
Sampling  and  Analysis  Procedures  for 
Screening  of  Industrial  Effluents  for 
Priority  Pollutants,  revised  April  1977. 

Because  section  304(h)  methods  were 
available  for  most  toxic  metals, 
pesticides,  cyanide,  and  phenolics 
(4AAP).  the  analytical  effort  focused  on 
developing  methods  for  sampling  and 
analyses  of  organic  toxic  pollutants.  The 
three  basic  analytical  ap|Ht>aches 
considered  by  EPA  were  infrared 
spectroscopy  (IS),  gas  chromatography 
(GC)  with  multiple  detectors,  and  gas 
chromatography/ mass  spectrometry 
(GC/MS).  Evaluation  of  these 
alternatives  led  the  Agency  to  propose 
analytical  techniques  for  113  toxic 
organic  pollutants  (see  44  FR  6B464. 
December  3, 197a  amended  44  FR  75028. 
December  18. 1979)  based  on  (1)  GC 
with  selected  detectors,  or  high- 
performance  liquid  chromatography 
(HPLC),  depending  on  the  particular 
pollutant;  and  (2)  CC/MS.  On  October 
26. 1984,  the  Agency  promulgated  a  final 
rule  and  an  interim  final  nie  for 
Guidelines  Establishing  Test  Procedures 
for  the  Analysis  of  Pollutants  under  the 
Clean  Water  Act  (see  49  FR  43234).  This 
regulation  estabhshed  new  test 
procedures  (including  quality  control 
requirements)  for  the  analysis  of  toxic 
organic  pollutants:  a  new  test  procedure 
based  upon  inductively  coupled  plasma 
optical  emission  spectroscopy  for  the 
analysis  of  toxic  heavy  metal  pollutants; 
and  mandatory  sample  handling 
requirements.  EPA  applied  these  test 
procedures  in  the  study  supporting  this 
proposed  rulemaking  and  the  Agency 
believes  they  represent  the  best  state-of- 
the-art  methods  for  toxic  pollutant 
analysis  available  when  the  study  was 
begun. 

To  develop  effluent  limitations 
guidelines  and  standards,  EPA  defined 
specific  toxic  pollutants  for  the 
analyses.  The  list  of  65  pollutants  and 
classes  of  pollutants  potentially  includes 
thousands  of  specific  pollutants,  and  the 
expenditure  of  resources  in  government 
and  private  laboratories  would  be 
overwhelming  if  analyses  were 


attempted  for  all  these  pollutants. 
Therefore,  to  make  the  task  more 
manageable,  EPA  selected  129  specific 
toxic  pollutants  for  study  in  this 
rulemaking  and  other  industry 
ndemaking. 

For  each  sabcategory,  including  placer 
mining,  EPA  analyzes  toxic  polhitants 
according  to  groups  of  chemicals  and 
associated  analytical  schemes.  Organic 
toxic  pollutants  include  volatile 
(purgeable),  base-neutral,  and  add 
(extractable)  pollutants,  and  pesticides. 
Inorganic  toxic  pollutants  Indude  toxic 
metals.  The  primary  method  used  in 
screening  and  verification  of  tfie 
volatile,  base-neutral,  and  acid  organics 
was  gas  chromatography  with 
confmnation  and  quantification  on  all 
samples  by  mass  spectrometry  (CO/ 
MS).  Phenolics  (total)  were  analyzed  by 
the  4-aminoantipyrine  (4AAP)  method. 
GC  was  employed  for  analysis  of 
pesticides  with  limited  MS  confirmation. 
The  Agency  analyzed  the  toxic  metals 
by  atomic  adsorption  spectrometry 
(AAS),  with  flame  or  graphite  furnace 
atomization  following  appropriate 
digestion  of  the  sample. 

On  the  basis  of  EPA's  study  of  the  rest 
of  the  ore  mining  and  dressing  industry. 
EPA  previously  excluded  114  of  the 
toxic  organic  pollutants  from  regualation 
during  the  BAT  rulemaking  (see  47  FR 
54598,  December  3, 19B2).  The  toxic 
organic  compounds  are  primarily 
synthetic  and  are  not  naturally 
associated  with  metal  ores.  No 
information  has  been  developed  during 
the  study  supporting  this  proposed  rule 
or  provided  to  EPA  by  the  public 
indicating  that  any  of  the  organic  toxic 
pollutants  are  present  in  amounts  which 
are  treatable.  In  additioa  final  effluent 
samples  from  ten  mines  were  analyzed 
for  the  presence  of  toxic  organics.  Two 
organics  were  detected  in  the  final 
effluent,  but  in  concentrations  that  are 
too  low  to  treat  and  are  considered  to  be 
attributable  to  sample  and  laboratory 
contaminatiort  The  remaining  117  toxic 
organics  were  not  detected. 

Sampling  and  analysis  for  each  of  the 
13  toxic  metals  were  performed  at  the 
same  10  mines.  Of  all  the  toxic  metals, 
11  were  not  detected  or  were  present  at 
or  near  the  analytical  detection  limit 
and  so  were  present  in  amoimts  too 
small  to  be  treated.  The  toxic  metals 
arsenic  and  mercury  were  found  in 
placer  mine  wastewater  in  the  1983  and 
1984  studies,  and  earher  studies. 
Analysis  for  the  conventional  pollutants, 
TSS  and  pH,  and  the  nonconventional 
pollutants,  turbidity  and  settleaWe 
solids,  were  routinely  performed. 
Settleable  solids  is  a  measure  of 
residual  wastewater  solids  that  settle  in 


one  hour;  whereas,  torbtdtty  is  a 
measure  of  light  scatter  in  water  due  to 
the  presence  of  suspended  solids. 
Suspended  solids  is  a  measure  of  the 
total  particulate  solids  in  a  water 
sample. 

In  planning  data  generation  for  this 
rulemaking,  EPA  considered  requiring 
dischargers  to  monitor  and  analyze 
toxic  pollutants  under  section  308  of  the 
Act.  The  Agency  did  not  use  this 
authority,  however,  because  it  was 
reluctant  to  impose  this  cost'  on  the 
industry  and  because  it  wanted  to  keep 
direct  control  over  sample  analyses — 
particularly  the  need  for  close  quality 
control.  Although  EPA  bebeves  that  the 
available  data  support  these  regulations, 
it  would  have  preferred  a  larger  data 
base  for  some  of  the  pollutants  and 
therefore  will  continue  to  seek 
additional  data. 

V.  Snbcategorization 

In  developing  this  proposed 
regulation,  it  was  necessary  to 
determine  whether  different  effluent 
limitabons  gnideliaes  and  standards 
were  appropriate  for  different  segments 
(subcategories)  of  the  gold  placer  mining 
subcategory.  The  major  factors 
considered  during  this  review  included: 
wastewater  characteristics,  mining 
processes  employed,  water  use.  water 
pollution  control  technology,  treatment 
costs,  sohd  waste  generation,  size  of  the 
operation,  location,  weather, 
topography,  geology,  and  age  of  the 
mine.  Section  fV  erf  the  Technical 
Development  Docimnent  contairis  a 
detailed  discussion  of  these  factors  and 
the  rationale  for  the  basis  for  the  placer 
mining  industry  subcategorization 
scheme.  EPA  is  proposing  to  develop 
separate  limitations  and  standards  for 
placer  mines  based  on  the  size  of  the 
mine  (defined  by  sluicing  or  process 
throughput,  expressed  in  yd '/day  of 
bank  run  material  prior  to  extraction) 
and  mining  process  employed  (see  the 
Economic  Development  Document  for  a 
detailed  discussion  of  these  operating 
parameters). 

As  noted  earlier,  gold  placer  mining  is 
part  of  the  Ore  Mining  and  Dressing 
Point  Source  Category,  which  generally 
deals  with  mining  and  processing  gold 
ores.  The  effluent  limitations  guidelines 
and  standards  for  this  category,  which 
were  promulgated  at  47  FR  54598  on 
December  3, 1982,  covered  discharges 
from  mines  that  produce  gold  from  open- 
pit  or  underground  operations  or  use  the 
cyanidation  process  or  froth  flotation 
process  to  extract  gold.  However,  the 
1982  regulation  specifically  reserved 
regulation  of  gold  placer  mines. 
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Because  placer  mining  takes {dace  in 
stream  beds,  generally  uses  sluices  for 
ore  processing,  and  does  not  use  refined 
ore  extraction  methods,  the  basic 
processes  for  mining  and  procesaiDg 
placer  deposits  are  different  from  the 
processes  for  mining  and  processing  at 
"hard  rock"  gold  mines  and  mills. 
Accordingly,  we  are  cresting  a  separate 
subcategory  for  gold  placer  mining. 

Within  gold  placer  mining,  the  most 
important  of  the  factors  considered  in 
determining  a  need  for  further 
subcategorization  into  segments  is  the 
size  of  the  operation  aa  measured  in 
yd '/day  of  "bank  run  pay  dirt" 
processed  and  the  mining  process 
employed.  The  term  "bank  run  pay  dirt" 
is  defmed  as  the  actual  mine/ plant 
through-put  of  ore  as  measured  in  place 
prior  to  the  "sweil"  that  occurs  once  the 
material  is  removed  from  its  natural' 
state  (which  is  approximately  20  to  30 
percent  in  volume).  Most  mines 
calculate  yd^  mined  prior  to  swelL 
Mines  vary  in  size  frcHn  very  small 
recreational  or  assessment  operations 
that  process  less  that  20  yd^/day  up  to 
and  beyond  4,000  yd^/day  for 
commercial  operations  using 
conventional  mechanical  methods,  i.e., 
bulldozers,  loaders,  and  sluices,  while 
the  very  large  dredges  process  in  excess 
of  twice  that  amount  daily.  There  exists 
a  natural  division  between  non- 
commercial and  commercial  mines  (i.e., 
very  small  capacity  versus  large 
capacity).  There  are  a  large  number  of 
non-commercial  (i.e.,  recreational, 
hobby,  and  assessment)  operations 
periodically  active  in  any  mining  season 
that  process  less  than  20  yd^/day  of  ore. 
The  exact  number  of  mines  in  this  group 
varies  considerably  year  to  year  and  the 
amount  of  pollutants  discharged  by  this 
group  is  unknown.  However,  because 
these  small  mines  generally  operate 
intermittently,  and  individually  have 
little  or  no  mechanized  equipment, 
process  a  low  total  volume  of  we,  and 
thus  discharge  a  low  total  volume  of 
wastewater,  the  Agency  believes  they 
are  not  a  major  pollution  source. 

The  pollutants  present  in  the 
wastewater  from  the  various 
commercial  types  of  placer  mines  (larger 
than  ao  yd^/day)  are  essentially  the 
same,  while  the  quantity  oi  the 
wastewater  and  the  amounts  (mass)  of 
settleable  solids  (SS)  and  total 
suspended  solids  (TSS)  discharged 
varies.  The  gold  recovery  (sluicing) 
operation  suspends  soil  particles  in  the 
wastewater.  Concentrations  of  47  ml/1 
of  SS  and  27.000  mg/1  of  TSS  are  typical 
for  commercial  size  operations. 

Dredges  represent  a  physically 
different  means  of  mining  placer 


deposits  compared  with  the  separate 
earth  moving  and  sluicing  equipment  at 
other  commercial  mines.  The  cb-edges 
are  large,  self-contained  barges  which 
house  all  the  ore  mining  equipment,  ore 
processing  equipment,  and  tailings 
separation  equipment  aa  a  single 
machine.  Ch-edges  typicaOy  operate  on 
electricity  (but  may  be  diesel-powered) 
and  literally  d{g  out  an  ore  deposit  over 
vast  areas  while  floating  on  a  "pond"  of 
water  created  by  digging  out  the 
streambed.  In  con)unctiQn  with  the  sheer 
size  of  these  operations,  dredges 
represent  a  fundamental  process 
difference  which  the  Agency  believes 
should  be  recognized  in 
subcategorization.  EPA  is  unaware  of 
any  dredges  which  {H-ocess  less  than 
4,000  yd'/day  (except  for  small  suction 
dredges). 

Water  use  for  processing  ranges  from 
about  1,000  galloas  per  cubic  yard  of  ore 
processed  \q)  to  about  6,000  gallons  per 
yard.  Extremes  at  the  high  end  of  thU 
range  are  unusual  and  a{q>ear  to  result 
from  using  more  water  because  it  is 
available,  rather  than  any  inherent 
process  requirement.  Typical  flows  at 
commercial  mines  average  2,500  gallons 
per  yard;  dredges  use  about  4>000 
gallons  per  yard  for  the  self-contained 
systems.  The  Agency  believes  that 
within  each  segment  it  has  created,  the 
amount  of  water  used  is  similar  and  that 
this  factor  supports  the 
subcategorization  scheme. 

Similarly,  sludge  generation  is  also 
directly  r^ted  to  mine  capacity  since  a 
fairly  consistent  volume  of  sludge  per 
cubic  yard  of  ore  sluiced  is  generated  at 
all  types  and  sizes  of  placer  mines.  For  a 
mine  with  1200  yards  per  day  sluicing 
capacity,  some  150-200  yards  of  sludge 
would  be  contained  in  settling  ponds. 
Approximately  1000  yards  of  the  original 
ore  are  "heavy"  tailings  that  generally 
never  reach  settling  fadHties.  Thus, 
about  15  to  20  percent  of  a  given  cubic 
yard  of  ore  will  be  discharged 
(ultimately)  aa  sludge  into  containment 
structures.  The  Agency  believes  that 
sludge  generation  is  similar  for  all 
mining  segments  and  thus  is  not  an 
appropriate  basis  for  subcategorization. 

A  number  of  the  other  factors,  such  as 
climate,  remote  location,  and  age  of  the 
equipment,  siffect  the  cost  of  "doing 
business"  and  the  degree  of  difficulty  in 
operating  the  mine:  but  they  have 
virtually  no  impact  on  the  basic 
wastewater  characteristics.  As  a  factor 
in  subcategorization,  costs  have  been 
considered  through  the  Agency's 
economic  impact  assessment.  The 
Agency  has  subcategorized  to  reflect 
differential  impacts  for  different  sized 
mines.  EPA's  economic  analysis 


indicates  that  a  mine's  potential  for 
earning  a  profit  increases  as  the  size  of 
the  mine  (amount  of  pay  dirt  processed 
per  day]  increases  and  that  it  is 
economically  achievable  for  mines 
which  process  about  500  ydVday  to 
install  treatment  in  addition  to  simple 
settling.  (See  Economic  Considerations. 
Section  XIV  of  this  preamble). 

Similarly,  the  Agency  has  coocluded 
that  it  is  not  necessary  to  subcategorise 
based  on  the  geologic  characteristics  of 
the  soil  For  the  settleable  solids  (SS) 
parameter,  the  data  available  to  the 
Agency  indicate  achievable  levels  of  SS 
from  siomtle  settling  techxwlogy 
(proposed  BFT  model  technology)  are 
similar  regardless  of  the  type  of  aioil 
being  mineri,  However,  geolo^  origins 
and  soil  characteristics  have  a  direct 
bearing  on  effluent  quality  in  terms  of 
the  physical  nature  and  form  of  the 
particulate  total  suspended  solids  (TSS). 
The  available  data  on  TSS  show  similar 
wastewater  treatability  for  placer  mine 
discharges  within  a  range  of  absolute 
(numerical)  values  for  TSS,  As  jhown  in 
the  Development  Document,  all  settling 
pond  treated  effluent  values  for  TSS  are 
relatively  high  (one  to  several  thous£uad 
mg/1).  While  there  is  no  clear  means  to 
differentiate  (sobcategorize)  mines  when 
all  vcdues  are  so  high  and  similar  in 
magnitude,  it  appears  there  could  be 
some  differences  for  certain  mines.  If  the 
placer  deposit  in  question  has  high 
levels  of  colloidal  or  organic  particulates 
in  the  fracticm  that  becomes  suspended 
(TSS),  then  this  portion  of  the  TSS 
would  not  be  as  amenable  to  control  by 
simple  settling  (BPT)  and  thus  could 
result  in  higher  effluent  values  for  this 
parameter.  'Tyler"  (or  comparable) 
sieve  analysis  data  on  sludge  "fanes"  in 
ponds,  or  on  effhrent  TSS,  is  not  now 
available  to  the  Agency  bat  could 
provide  additional  insight  as  to  w^tether 
or  not  soil  type  (or  geology}  is  a  factor 
warranting  further  segments  in  the 
placer  minnig  industry.  EPA  solicits  any 
such  available  data. 

Also,  the  Agencjr's  subcategorization 
analysts  reveals  topography  has  little 
direct  bearing  on  raw  wastewater 
characteristics  or  general  treatabiKty  of 
these  wastewaters.  Most  operations 
successfully  mine  and  provide  effhient 
treatment  in  ragged  terrain  inchiding 
steep  upland  valleys.  However,  there 
are  a  few  situations  where  topography 
can  dictate  rtie  availability  of  adequate 
space  to  provide  treatment  fadhties. 
Operations  in  very  narrow  stream  beds 
associated  with  narrow  valley  cross 
sections  and  steep  gradient  valley  side 
slopes  may  not  have  suffident  space 
either  to  mine  profitably  or  to  install 
ponds  or  to  adequately  manage  mine 
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drainage  without  substantially 
reconstructing  (to  expand]  the  site  at 
considerable  cost.  However,  EPA  has  no 
data  indicating  what  differential  costs 
would  be  incurred  by  these  facilities  to 
meet  the  proposed  limitations  and 
standards.  Accordingly,  the  EPA 
analysis  has  not  taken  this  very  site- 
specific  situation  into  account.  EPA 
solicits  comments  on  the  number  of 
facilities  that  may  not  have  space  to 
install  ponds  and  alternative  limitations 
that  may  be  appropriate  for  these 
facilities.  (See  Solicitation  of  Comments, 
Section  XXII  below). 

Based  on  available  field  and 
laboratory  data,  the  Agency  proposes  to 
subdivide  the  gold  placer  mining 
subcategory  into  four  segments,  based 
on  size' of  operation  (ydVday  of  bank 
run  processed]  and  tjrpe  of  operation 
(dredge  and  aU  others).  (See  Section  IV 
of  the  Development  Document.)  Data 
show  the  same  general  distribution  of 
commercial  operations  by  size  and 
mining  process  both  in  Alaska  and  in 
the  contiguous  United  States. 

The  following  subcategorization  is 
proposed  for  this  regulation: 

1.  Small  mines  (see  description  of 
mining  methods  above)  with  a 
production  rate  of  <20  ydVday. 

2.  Large  dredges  with  a  production 
rate  >4,000  ydVday,  which  operate  in  a 
self-contained  pond. 

3.  All  mines  using  all  mining  methods 
with  production  rates  >  20  ydVday  and 
<:  500  ydVday  of  "bank  run"  ore. 

4.  All  mines,  all  mining  methods 
(except  group  2,  large  dredges)  with  a 
production  rate  <;  500  ydVday  of  "bank 
run"  ore. 

VL  Scope  of  Proposed  Regulation 

EPA  is  proposing  effluent  limitations 
guidelines  based  on  the  appUcation  of 
best  practicable  technology  (BPT),  best 
conventional  technology  (BCT),  and  best 
available  technology  (BAT),  and  new 
source  performance  standards  (NSPS). 

The  industry  includes  facilities  listed 
under  the  U.S.  Bureau  of  the  Census 
Standard  Industrial  Classification  (SIC), 
Gold  Ores.  SIC  1044.  Over  600  active 
mining  and  processing  operations  are 
located  in  eight  western  states  with 
approximately  70  percent  of  these 
located  in  Alaska.  Most  are  situated  in 
remote  areas  and  are  very  difficult  to 
reach. 

The  proposed  effluent  limitations 
guidelines  and  standards  are  applicable 
to  facilities  discharging  wastewater 
from  gold  placer  mining  and  milling 
operations  that  employ  gravity 
separation  methods  for  gold  recovery. 
These  regulations  do  not,  however, 
apply  to  milling  operations  that  employ 
chemicals  or  reagents  for  gold  recovery. 


These  more  complex  operations  are 
covered  under  the  Ore  Mining  and 
Dressing  Point  Source  Category  Effluent 
Limitations  Guidelines  and  Standards, 
40  CFR  Part  440.  See  47  FR  54598. 
December  3, 1982. 

In  addition,  this  proposal  does  not 
cover  "recreational"  mines  that  {u:tually 
process  less  than  20  cubic  yards  of  ore 
per  day  or  dredges  which  operate  in 
open  water,  e.g.,  open  marine  waters, 
bays,  or  major  rivers. 

At  the  present  time,  EPA  does  not 
believe  that  proposed  effluent 
limitations  guidelines  and  standards  for 
recreational  mines  that  actually  process 
less  than  20  cubic  yards  of  ore  per  day 
are  warranted.  We  have  determined  that 
because  of  the  diversity  among  these 
operations  and  the  limited  nature  of 
their  discharge,  the  preferable  approach 
is  to  develop  effluent  limitations  for 
these  facilities  in  the  permit  process 
based  on  the  permit  writer's  best 
professional  judgment.  EPA  invites 
comment  on  this  approach.  The  dredges 
in  open  seas  and  flowing  stream  waters 
are  not  covered  at  this  time  because  th^ 
Agency  has  no  information  as  to 
number,  location,  or  applicable 
technologies  for  these  facilities. 
Similarly,  permits  for  such  facilities 
would  be  based  on  best  professional 
judgement 

In  many  faciUties,  water  from  a 
number  of  different  sources  can  be 
found  commingled  in  the  wastewater 
treatment  facilities,  i.e.  normal  process 
water,  side  stream  flow,  main  stream 
excess  flow,  storm  water  runoff  from  the 
process  area  or  other  areas  upstream, 
and  subsurface  or  side  bank  seepage. 
This  proposal  deals  directly  with 
process  wastewater  (sluice  water)  as 
well  as  mine  drainage  and  runoff  within 
the  ore  processing  area  and  certain 
drainage  flows  commingled  with  sluice 
water.  Discharges  from  the  mine  site 
which  are  not  commingled  such  as 
diverted  runoff  from  the  active  mining 
area,  offsite  runoff  entering  the  mine 
site,  and  certain  other  drainages  are  not 
covered  by  these  regulations  and  would 
be  handled  by  the  permit  authority  on  a 
site-specific  basis.  Design  storm 
exemptions  and  combined  waste  stream 
clauses  apply  to  all  subcategories  (see 
Definitions). 

Vn.  Available  Wastewater  Control  and 
Treatment  Technologies 

The  control  and  treatment 
technologies  available  for  this  category 
include  both  in-process  and  end-of-pipe 
technologies.  The  ability  of  these 
technologies  to  control  placer  mining 
wastewater  was  evaluated;  and  this 
analysis  formed  the  general  basis  of  the 
regulatory  options. 


(A)  Settling 

Settling  ponds  are  sometimes  installed 
as  a  single,  large  pond  but  are  frequently 
used  in  a  multiple  arrangement,  in  which 
one  or  more  settling  ponds  are  added  in 
series  to  a  primary  settling  pond.  The 
purpose  of  the  series  scheme  is  to 
further  reduce  settleabie  solids  (SS)  and 
suspended  solids  (TSS),  and  thereby 
somewhat  reduce  turbidity  associated 
with  the  solids  in  the  sequential  ponds. 
Toxic  metals  encountered  (arsenic  and 
mercury)  are  in  the  particulate  form  and 
are  also  substantially  removed  along 
with  SS  and  TSS  in  this  process. 

Whether  single  ponds  or  ponds  in 
series  are  used,  the  principle  involved  is 
to  retain  the  wastewater  long  enough 
(detention  time)  to  allow  particulates  to 
settle.  The  settling  process  will  proceed 
efficiently  as  long  as  the  velocity  of  the 
water  flow  is  minimized  (i.e.,  quiescent 
settling)  and  ponds  contain  storage 
volume  for  the  sludge.  Sludge  storage 
volume  is  particularly  critical  because  it 
assures  that  settled  particles  do  not 
become  remixed  as  the  treated  water 
moves  through  the  pond  to  discharge  or 
to  uptake  by  recycle  systems. 

(B)  Coagulation/Flocculation 

In  coagulation  and  flocculation, 
chemical  coagulants  act  to  destabilize 
colloidal  solids,  causing  them  to  gather 
together  in  a  large  particle,  or  "floe," 
and  settle.  The  primary  purpose  of 
chemical  coagulation  or  flocculant 
addition  to  wastewater  is  to  increase 
the  size  of  settling  particles  by  forming 
floes  of  individual  particles  that  act  as  a 
single  larger  particle,  which  settles 
faster  than  individual  particles.  These 
chemicals,  which  typically  are  added  to 
the  influent  to  sedimentation  ponds, 
enhance  overall  solids  removal  and  field 
tests  reveal  they  can  substantially 
reduce  residuals  of  suspended  solids  in 
settling  pond  effluent.  EPA  views  the 
use  of  chemicals  with  cautious  optimism 
and  the  Agency  will  attempt  to  acquire 
additional  data  on  the  applicability  of 
this  technology,  and  the  engineering  and 
economic  aspects  for  placer  mines 
during  the  summer  of  1986. 

(C)  Recycle 

Raw  wastewater  discharged  from  a 
typical  placer  mine  is  usually  routed 
through  a  "tail  race"  (open  diarmel)  to  a 
primary  settling  pond  for  removal  of 
settleabie  and  suspended  solids  with 
associated  toxic  metals.  If  recycle 
(partial  or  total)  is  employed,  the  pump 
suction  intake  is  positioned  in  the  pond 
so  as  to  obtain  the  "cleanest"  water 
possible  with  the  least  amount  of 
suspended  solids.  Care  must  also  be 
taken  to  minimize  excessive  effects  of 
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the  water  veloGity  in  the  pmd  so  that 
"short  circuitiog"  does  not  occur.  The 
recyck  facilities  visited  and  evaluated 
are  used  principally  to  assure  Mkqoate 
water  siqipUes  to  the  alaice  in  water- 
short  oonditiona  (sakall  streams  or  fairly 
arid  areas}.  Recycle  is  also  employed  at 
mines  because  it  allows  somewhat 
smaller  end-of-pipe  treatment  ponds, 
and  recycle  is  fundamental  to  the 
operation  of  dredges  which 
(conceptually)  are  literally  floating  in  a 
pond  serving  both  as  water  supply  and 
effluent  settling  facility.  A  number  of- 
minere  have  stated  that  a  high  solids 
content  in  the  recycle  water  inhibits  the 
recovery  of  the  fin<^  gold  particles.  But 
no  evidence  has  been  submitted  to  the 
Agency  thus  far  supporting  this 
contention.  As  discussed  in  the 
Development  Document,  recent  analyses 
did  not  reveal  any.  significant  loss  in  fine 
gold  recovery  due  to  increased  solids 
levels  in  recycle  water  (see  also 
Comment/Response.  Section  XX). 

The  use  of  recycle  water  reduces  the 
total  amount  of  pollutants  discharged  to 
the  receiving  stream  (to(aI  recycle 
resuttB  in  zero  discharge  of  process 
wastewater).  While  capital  and 
operating  costs  ate  sli^tfy  less  for 
partial  recycle  (50  Percent  to  80  percent 
recycle),  the  costs  for  complete  recycle 
are  sinrilar  and  the  mass  of  pollutants 
inchicfing  toxic  metals  in  the  discharge  is 
greatfy  reduced,  if  not  mostly 
eliminated. 

Vm.  Besi  Pncdcablft  Tedlnok«y  (BFT> 
Effluent  limitotkis  rinidelinns 

The  fectors  considered  in  defining 
best  practicable  control  technc^ogy 
currently  available  (BPT)  include  ihe 
total  cost  of  apphcation  of  the 
technology  in  relation  to  the  effluent 
reductioo  benefits,  the  age  of  equipment 
and  focibties  involved,  the  process 
employed,  nonwater  quabty 
enviroamental  impacts  (inchiding  energy 
requimnents),  and  othet  Victors  the 
Administrator  considers  appropriate.  In 
generaL  the  BPT  level  rqwesents  die 
average  of  tlw  best  existing  perfmmance 
of  plants  of  various  ages,  sizes, 
processes,  or  other  common 
characteristics.  Where  existing 
performance  is  onifbtmly  inadequate. 
BPT  may  be  transferred  from  a  different 
subcategofy  or  category.  Limitations 
based  on  transfer  technology  must  be 
supported  by  a  conclusion  that  the 
technology  is,  indeed,  transferable  and  a 
reasoaable  predictitm  that  it  will  be 
capable  of  achieving  the  prescribed 
effhient  limitations  guid^nes.  See. 
Tanneis'  Council  of  America  v.  Train. 
540  F.2d  llBft  (4th  Or.  1876).  BPT  focuses 
on  endK}f-pipe  treatment  rather  than 
process  changes  or  internal  controls. 


exc^  where  such  are  oommoo  industry 
practice. 

The  cost /benefit  inqniry  for  BPT  is  a 
limited  balancing,  committed  to  EPA's 
discretion,  which  does  not  require  the 
Agency  lo  quantify  btaiefits  in  monetary 
terms.  See.  e.g.  Amenbao  Iroa  and  Steel 
Institute  v.  EPA,  526  F.2d  1027  (3rd  Cir. 
1975).  In  balaiuing  costs  in  relation  to 
effluent  reductioa  benefits,  EPA 
considers  the  volume  and  nature  of 
existing  discharges,  the  volume  and 
nature  of  discharges  expected  after 
application  of  BPT,  the  general 
environmental  effects  of  the  pollutants, 
and  the  coat  and  economic  impacts  of 
the  required  pollution  control  laveL  The 
Act  does  not  require  or  p^mit 
consideration  of  water  quftlty  problems 
attributable  to  particular  point  sources 
or  industries,  or  water  quality 
improvements  in  particular  water 
bodies,  in  setting  technology-based 
effluent  limitatioiu  guidelines. 
Accordingly,  water  quality 
considerations  are  not  the  basis  for 
selecting  tiie  proposed  BPT.  See 
Weyerhaeuser  Company  v.  Costle,  590 
F.2d  1011  (D.C.  Cfr.  1976). 

The  BPT  Ihnftatfons  for  the  ore  mining 
industry,  vidiich  were  promulgated  in 
1978  and  upheld  by  the  IQth  Circuit 
Court  of  Appeals  [see  Kenaecott  Copper 
Corp.  V.  EPA,  612  P.2d  1232  (1979)], 
reserved  efRnent  limitations  for  the  gold 
placer  mine  industry.  White  it  is  not  long 
after  the  1977  <fete  to  comply  witti  BPT 
jmder  the  Clean  Water  Act,  EPA  is 
proposing  BPT  because  treatment  at 
most  existing  placer  mines  is  inadequate 
to  establish  a  baseKne  for  additional 
limitatforw,  inchiding  BCT  and  BAT. 

The  Agency  considered  four  treatment 
options  as  the  basis  for  the  proposed 
BPT  requirements.  These  options  are 
discussed  briefly  below  and  in  further 
detail  in  Section  X  of  the  Technical 
Development  Document  for  this 
proposed  regulation. 

A.  Control  Technologies  for  Process 
Wastewaters 

Option  1:  Sin^de  settling  writh  a 
minimum  six  hoots  of  detention  time 
and  dischaige  of  treated  wastewater  to 
an  effluent  quality  of  0.2  nd/l  settleable 
solids;  TSS  of  2000  mg/L 

Option  2-.  Option  1  with  the  addition 
of  recycle  for  80  percent  of  the  process 
wastewater  and  a  diachaige  allowance 
for  the  remaining  20  percent  as  a 
blowdowB.  Par  this  option,  the  Agency 
selected  a  configurathm  (from  among 
several  analysed)  of  two  ponds  in 
series.  The  first  pond  is  to  the  designed 
for  at  least  one  hour  of  detention  time  . 
for  the  process  wastewater^— 00  percent 
recyde  is  asaomed  nsing  wastewater 
fi-om  the  first  pond.  The  second  pond  is 


designed'fbr  six  hours  of  detention  time 
for  the  20  percent  blowdown  of  process 
wastewater  from  the  first  pond. 
Settleable  solids  and  total  suspended 
solids  are  controlled  in  the  discharge  of 
the  blowdown  to  the  Option  1  levels,  but 
the  mass  of  pollutants  discharged  in 
reduced  by  80  percent  coincidentiatly 
with  the  dischai^ge  flow  redaction. 

Option  3:  Option  2  with  the  addition 
of  a  diemical  flocculant  to  further  treat 
the  20  percent  blowdown.  The  effluent 
limitations  are  based  on  pilot 
treatability  studies  to  determine  the  type 
and  amount  of  Qocculant  necessary  to 
produce  effluent  with  no  settleeWe 
solids  in  the  discharge  and  an  effluent 
limitation  on  total  suspended  soHds 
(TSS>  of  about  35  mg/1  long-terra 
average. 

Optitm  t.  Option  1  with  100  percent 
recycle  of  process  wastewater.  The 
design  configuration  is  a  six  hour  pond 
to  assure  solids  reduction  fen-  the  recycle 
stream  and  commingled  flows. 

B.  Drainage  Flows,  Seepage,  Runoff,  and 
Storm  Exemption 

This  proposal  is  appHcaUe  prnnarily 
to  the  discharge  of  "process 
wastewater^  as  defined  in  S  44ai31,  of 
the  pn^Mwed  rule.  Moreover,  these 
proposed  limitations  and  standards 
generally  are  also  applicable  to  all  other 
wastewater  which  enters  the  trestment 
system,  ia.,  drainage  or  groundwater 
infiltration  which  commingles  (or 
becomes  "combined")  with  procen 
wastewater.  These  "combined  wastte 
streams"  to  the  treatment  system  are 
addressed  in  specialfawd  provisions  in 
Section  440.131  of  the  proposed  rule. 
Certain  other  discharges  from  placer 
mines  are  not  covered  by  this  proposal, 
including  impoundment  seepage,  offsite 
drainage  diverted  away  fion  treatment 
facilities,  and  sanitary  water.  For  these 
discharges.  Ae  permitting  authority 
must  apply  its  best  profeniasial 
judgment  to  set  any  apphcable  efRuent 
limitations  or  standards  for  point 
sources. 

The  definiti<ms  and  special  provisions 
proposed  in  1 440.131  are  applicable 
only  to  Sobpait  N4— G<M  Placer  Mine 
Subpart  and  wilt  supenede  the 
definiti(»is  and  pcoviatoos  set  forth  in  40 
CFR  Part  401  and  40  CFR  Part  440 
Subpart  L  in  40  CFK  Pari  401.  the  term 
process  wostewatervaeans  any  water 
which,  during  manufactnring  or 
processing,  comes  into  direct  contact 
with  or  results  from  the  productian  or 
use  of  any  raw  material  intermediate 
product,  finished  product,  by-product,  or 
waste  product.  However,  the  Agency  is 
proposing  forpkacer  mines  a  more 
specific  definition  which  recognises  the 
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process  wastewater  streams  speciHc  to 
placer  mining.  Process  wastewater  in 
Subpart  M  is  proposed  to  mean  all  water 
used  in  the  beneHciation  process, 
including  but  not  limited  to,  the  water 
used  to  move  the  pay  dirt  or  ore  to  and 
through  the  beneficiation  process,  the 
water  used  to  aid  in  classification,  and 
the  water  used  in  the  gravity  separation 
method.  In  addition,  process  wastewater 
includes  the  rainfall  runofT  and  drainage 
discharge  from  within  the  beneficiation 
area.  "Beneficiation  area"  is  defined  to 
mean  the  area  of  land  used  to  stockpile 
pay  dirt  or  ore  immediately  before  the 
beneficiation  process,  the  area  of  land 
used  to  stockpile  the  tailings 
immediately  after  the  beneficiation 
process,  and  the  area  of  land  from  the 
stockpiled  tailings  to  the  treatment 
system,  e.g.  holding  pond  or  settling 
pond,  and  the  area  of  the  treatment 
system. 

These  regulations  include  a  proposed 
provision  for  combined  waste  streams. 
Where  process  wastewater  is 
comniingled  with  mine  drainage  or 
groundwater  infiltration  to  the 
wastewater  impoundment,  settling  pond, 
or  holding  pond,  for  mines  and 
processing  methods  in  the  range  of  20 
ydVday  to  500  ydVday,  the  combined 
waste  stream  may  be  discharged  if  the 
concentration  of  each  pollutant  or 
pollutant  property  does  not  exceed  the 
BPT  efiluent  limitations.  For  larger 
mines  and  dredges  the  volume  of 
commingled  wastewater  that  may  be 
discharged  under  BCT  cannot  include 
the  flow  or  volume  of  process 
wastewater  where  the  effluent  limitation 
for  the  beneficiation  process  is  no 
discharge  of  process  wastewater. 

The  provision  Combined  Waste 
Streams  for  the  gold  placer  mine 
subcategory  in  effect  supersedes  the 
commingling  provision  of  wastestreams 
in  the  NPDES  regulation  (40  CFR  125.3) 
as  it  applies  to  the  defined  "mine 
drainage"  iand  "ground  water 
infiltration"  that  is  commingled  with 
"process  wastewater."  In  40  CFR  125.3 
the  effluent  limitations  for  conmiingled 
wastestreams  must  be  applied  and 
based  on  a  flow-weighted  average  so 
that  the  mass  loading  of  pollutants  in 
the  conuningled  discharge  is  not  more 
than  the  mass  of  pollutants  had  each 
waste  stream  been  treated  separately  to 
their  respective  effluent  limitations.  In 
the  gold  placer  mine  subcategory  there 
are  not  separate  effluent  limitations  for 
mine  drainage  and  for  ground-water 
infiltration  because  we  have  no  data  or 
information  on  treating  these  gold  placer 
mine  wastewaters  separately.  Site- 
specific  BPJ's  will  govern  these 
situations.  Also,  effluent  limitations 


guidelines  and  standards  for  all  of  the 
mining  point  source  categories,  e.g.  ore, 
coal,  and  mineral,  are  based  on 
concentration  limitations  not  mass 
limitations  because  correlating  units  of 
production  and  wastewater  discharged 
by  mines  and  beneficiation  processes  is 
not  possible. 

This  proposed  regulation  also 
contains  a  "storm  exemption"  which 
provides  relief  from  these  effluent 
limitations  guidelines  &  standards  under 
certain  conditions. 

The  regulation  includes  this  provision 
because  the  Agency  believes  that  it  is 
unreasonable  to  expect  any  mine 
operator  with  a  properly  designed, 
constructed,  an^  maintained 
wastewater  treatment  facility  to  be 
responsible  for  treating  or  containing  the 
wastewater  that  could  result  from  a 
heavy  precipitation  event  or  a  series  of 
precipitation  events  that  could 
statistically  occur.  The  storm  exemption 
provides  a  limited  ^ception  to  the 
requirements  applicable  to  gold  placer 
mines  under  normal  operating 
conditions.  It  grants  relief  from  excess 
discharges  which  occur  during  and 
immediately  after  any  precipitation  or 
snowmelt — the  intensity  of  the  event  is 
not  specified.  In  the  case  of  mines  which 
are  allowed  to  discharge  process 
wastewater  under  this  regulation,  the 
storm  exemption  applies  if  the  treatment 
system  has  been  designed,  constructed, 
and  maintained  to  contain  the  maximum 
volume  of  untreated  process  wastewater 
which  would  be  discharged  by  the 
beneficiation  process  during  a  6-hour 
period  (without  an  increase  in  volume 
from  precipitation  or  groundwater 
infiltration)  plus  the  maximum  volume 
of  water  resulting  from  a  5-year,  6-hour 
precipitation  event.  In  the  case  of  mines 
which  are  not  allowed  to  discharge 
process  wastewater,  the  storm 
exemption  applies  if  the  treatment 
system  is  designed,  constructed,  and 
maintained  to  contain  the  maximum 
volume  of  process  wastewater  stored, 
contained,  and  used  or  recycled  by  the 
beneficiation  process  (without  an 
increase  in  volume  from  precipitation  or 
groundwater  infiltration)  plus  the 
maximum  volume  of  wastewater 
resulting  from  a  5-year,  6-hour 
precipitation  event  In  computing  the 
maximum  volume  of  waters  which 
would  result  from  a  5-year,  6-hour 
precipitation  event,  the  operator  must 
include  the  volume  which  would  result 
from  all  areas  contributing  runoff  to  the 
individual  treatment  facility,  i.e.,  all 
nmoff  that  is  not  diverted  from  the 
active  mining  area  and  runoff  which 
enters  the  treatment  system.  The  storm 
exemption  does  not  grant  the  operator 


the  option  of  ceasing  or  reducing  efforts 
to  contain  or  treat  the  runoff  resulting 
from  a  rainfall  or  snowmelt,  regardless 
of  the  design  and  construction  of  the 
facility.  The  operator  must,  instead,  take 
all  reasonable  steps  during  and  after  the 
precipitation  event  to  treat  or  contain 
the  wastewater  discharge  and  to  limit 
the  amount  of  overflow  or  excess 
discharge. 

EPA's  general  NPDES  permit 
regulations  have  provisions  for  "bypass" 
(the  intentional  diversion  of 
wastestreams  from  any  portion  of  a 
treatment  facility)  and  "upset"  (an 
exceptional  incident  in  which  there  is 
imintentional  and  temporary 
noncompliance  with  permit  limitations 
based  on  this  regulation  because  of 
factors  beyond  die  reasonable  control  of 
the  permittee).  See  40  CFR  122.41  (m) 
and  (n).  In  general,  the  storm  exemption 
supersedes  the  general  NPDES  bypass 
and  upset  provisions  with  respect  to 
precipitation  events;  that  is,  an  operator 
wishing  to  obtain  an  excursion  from  the 
BPT,  BAT.  or  NSPS  requirements  during 
precipitation  events  must  comply  with 
the  prerequisites  of  the  storm 
exemption.  However,  an  operator  also 
must  comply  with  the  notice  provisions 
of  the  general  upset  and  bypass 
provisions.  The  storm  exemption,  like 
the  general  upset  and  bypass  provision, 
simply  provides  an  afflrmative  defense 
to  an  enforcement  action.  Consequently, 
the  burden  of  proving  compliance  with 
the  conditions  of  the  storm  provision 
rests  with  the  operator,  just  as  in  the 
case  of  the  general  upset  and  bypass 
exemptions. 

This  proposed  storm  exemption 
differs  bom  the  storm  provisions  for 
other  ore  mines  and  mills  (see  40  CFR 
440.131)  because  gold  placer  mines  differ 
in  many  respects  from  the  rest  of  the  ore 
industiy.  First,  the  placer  mine  average 
daily  production  and  production  life 
generally  is  much  less  than  "hard  rock" 
mines.  Also,  placer  mines  generally 
operate  fewer  hours  per  day  and  only  a 
few  months  per  year.  In  addition, 
wastewater  bom  placer  mines  contains 
only  solids  from  the  disturbed 
streambed:  not  the  low  or  high  pH  found 
in  effluent  from  "hard  rock"  mills. 
Furthermore,  the  typical  settling  pond  at 
placer  mines  is  not  a  large,  permanent, 
stable  earthen  impoundment  as  is  found 
at  large  "hard  rock"  ore  mines.  Lastly, 
the  Agency  has  based  limitations  and 
standards  on  settling  ponds  with  6  hours 
of  detention  time,  rather  than  days  or 
weeks  which  is  typical  of  large  coal  and 
ore  mines  for  which  a  10-year,  24-hour 
storm  runoff  benchmark  has  been 
established.  Accordingly,  the  Agency  is 
basing  the  proposed  storm  exemption  on 
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a  treatment  system  that  is  designed, 
constructed,  and  maintained  to  include 
the  volume  resulting  from  a  5-year.  6- 
hour  precipitation  event.  The  B-hour 
duration  of  precipitation  is  tied  to  the  6- 
hour  detention  time  upon  which  the 
settleable  solids  effluent  limitations  are 
based  and  upon  which  the  economic 
model  is  based.  The  5-year  occurrence 
frequency  reflects  the  shorter  production 
life  at  placer  mines  and  the  seasonal 
operation  at  placer  mines. 

Based  on  observations  of  many 
settling  ponds  in  1983  and  1984,  EPA  had 
concluded  that,  while  a  few  ponds 
would  require  only  continuing 
maintenance  to  qualify  for  the  storm 
exemption,  the  majority  of  mine 
operators  wishing  to  qualify  will  have  to 
improve  the  design,  construction,  and 
maintenance  of  the  ponds.  The 
Development  Document  supporting  this 
proposed  rule  deals  with  the  design, 
construction,  and  operation  of  settling 
ponds  which  are  capable  of  removing 
settleable  solids  to  trace  levels  and 
includes  methods  to  design  ponds  to 
meet  the  criteria  to  qualify  for  the  storm 
provision. 

C.  BPT  Recommendations 

TTie  Agency  is  proposing  that  BPT  for 
all  placer  mining  methods  and  sizes 
other  than  small  mines  with  a 
production  rate  <20  yd  Vday  and  large 
dredges  with  a  production  rate  of  >4000 
yd  Vday  be  based  upon  Option  1,  e.g. 
simple  settling.  Flocculant  addition  and 
80  percent  recycle  were  not  included  in 
the  model  BPT  technology.  Flocculants 
have  not  been  used  in  full-scale 
application  and,  while  showing  promise 
in  solids  control,  several  technical 
questions  remain  to  be  resolved. 
Recycle  at  80  percent  was  not  selected 
because  the  technology  is  less  efficient 
than  100  percent  recycle  at  nearly  the 
same  cost,  and  is  not  economically 
practicable  for  the  smaller  mines.  Total 
recycle  was  not  selected  as  the  model 
technology  basis  for  BPT  because,  as  an 
in-process  (rather  than  end-of-pipe) 
technology  it  is  more  appropriately 
considered  as  a  model  BAT  technology. 
EPA  is  proposing  BPT  effluent 
limitations  for  the  following  pollutants: 
Settleable  Solids  (SS)  and  Total 
Su«}ended  Solids  (TSS). 

If  the  setthng  ponds  are  designed, 
constructed  and  maintained  to  provide  a 
minimum  of  six  hours  of  wastewater 
detention  time  in  the  pond  with  an 
additional  volume  for  sludge  sufficient 
to  preclude  reduction  in  this  detention 
time,  effluents  with  0.2  ml/l  of  settleable 
solids  can  be  obtained.  Field  tests 
indicate  that  settleable  solids  in  placer 
mine  discharges  can  be  reduced  to  less 
than  0.2  ml/l  or  trace  with  3  hours  of 


settling  under  quiescent  conditions.  As  a 
general  ei^neering  design  premise, 
three  hours  quiescent  settling  can  be 
accomplished  under  full-scale  pond 
conditions  by  doubling  the  field  test 
results  to  six  hours  of  detention  time.  In 
addition,  the  Agency's  engineering 
analysis  and  statistical  analysis  of 
existing  facilities  indicate  that  many 
existing  ponds  achieve  0.2  ml/l 
settleable  solids  as  their  long-term 
performance. 

The  settleable  sohds  effluent 
limitation  is  an  "instantaneous 
maximum."  This  is  a  value  which  is  not 
to  be  exceeded.  This  limitation  was 
developed  based  on  a  combination  of 
statistical  analysis  of  pond  performance, 
review  of  discharge  monitoring  data 
from  miners,  and  engineering 
evaluations  of  sediment  pond 
performance.  The  Agency  believes  it  is 
appropriate  to  specify  the  instantaneous 
maximum  because  it  is  a  more  practical 
standard  to  apply  and  enforce,  and  is 
based  upon  the  typical  grab  sample  test. 
Statistical  analysis  of  the  performance 
at  facilities  the  Agency  sampled  in  1984 
showed  some  variation  in  instantaneous 
samples  that  could  have  a  number  of 
causes;  the  sample  may  reflect  the 
technique  used  by  the  individual  taking 
the  sample,  variation  in  treatment 
efficiency  reflected  by  an  undersized 
pond,  or  short  circuiting  in  the  pond.  For 
additional  discussion  on  this  variability 
of  sample  results  please  note  the 
Response  to  Comment  No.  17.  Many  of 
the  mines  sampled  by  EPA  in  1984  and 
in  1983  did  not  have  ponds  of  sufficient 
size  to  provide  a  minimum  of  6  hours  of 
detention  time  if  the  sluice  operated 
constantly  during  the  work  day.  These 
mines  generally  did  not  operate 
constantly  but  rather  on  a  cycle  akin  to 
a  batch  operation;  there  were  periods 
when  the  raw  wastewater  was  very  high 
in  solids  followed  by  periods  when  the 
raw  wastewater  had  low  levels  of  solids 
(essentially  the  same  level  of  solids  as 
in  the  water  supply).  The  effect  of  this 
batch  type  operation  is  to  impact  the 
settling  facilify  with  solids  and  then 
dilute  the  settling  facility.  Other  mines, 
to  provide  process  water  to  the  sluice, 
diverted  supply  water  to  the  settling 
facility  with  obvious  dilution  that 
reduced  actual  detention  time.  These 
mines  nevertheless  produced  an  effluent 
with  settleable  sohds  of  trace  to  less 
than  0.2  ml/l. 

EPA  Region  X  issued  446  NPDES 
permits  to  the  gold  placer  mining 
industry  in  Alaska  for  the  1984  season. 
In  1984,  338  of  the  placer  miners  holding 
NPDES  permits  submitted  reports  to  the 
EPA  at  year's  end.  Of  this  total,  107 
included  a  full  Discharge  Monitoring 
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Report  PMR).  Of  the  107  DMR's.  26 
(24.3  percent)  reported  0.2  ml/l  or  less  of 
settleable  solids  (SS)  both  for  individual 
monthly  averages  as  well  as  for  daily 
maximums  the  entire  operating  season. 
The  effluent  was  sampled  at  some  mines 
twice  a  day  and  at  other  mines  only 
once  per  day.  But,  for  these  mines 
reporting  SS  of  0.2  ml/l  or  less,  over 
2600  individual  samples  were  reported 
which  the  Agency  believes  are 
representative  of  the  better  treatment 
found  in  the  industry  and  which  the 
Agency  is  using  as  the  basis  for  BPT 
limitations.  BPT  also  includes  a 
limitation  on  TSS  of  2000  mg/l  as  a  30- 
day  (long  term)  average.  The  statistical 
analysis  and  calculation  of  the 
arithmetic  means  of  TSS  data  show 
averages  of  about  1900  mg/l  and  1700 
mg/l  respectively.  Because  of  analytical 
test  variabilify  (i.e.,  several  dilutions 
required  to  determine  actual  TSS  values 
in  concentrated  samples),  the  Agency 
believes  it  is  appropriate  to  round  off  to 
the  nearest  whole  1000  units.  A  daily 
maximum  is  not  specified  in  this 
instance  because  there  is  insufficient 
data  to  fully  define  variabilify  between 
daily  maximum  and  monthly  averages, 
and  simple  settling  performance  is 
better  defined  by  frequent  settleable 
solids  analyses. 

The  Agency  is  proposing  that  BPT  for 
large  dredges  with  production  rates 
<4000  ydVday  be  based  on  total  or  100 
percent  recycle  of  process  wastewater 
from  the  beneficiation  process  used  by 
the  dredge.  In  §  440.141  of  the  proposed 
regulation,  "process  wastewater"  and 
"beneficiation  process"  are  defined.  The 
technology  basis  for  this  proposal  is 
recycle  of  the  water  from  the  pond  in 
which  the  dredge  floats  as  it  mines  and 
processes  the  paydirt.  The  very  nature 
of  the  mining  and  processing  methods 
used  by  dredges  makes  recycle  of  the 
water  used  to  process  gold  placer  ore 
necessary.  All  of  the  information 
available  to  the  Agency  at  this  time 
indicates  that  these  large  dredges  with 
<4000  ydVday  capacity  are  all 
presently  recycling  process  wastewater 
at  a  very  high  rate,  with  at  least  3 
dredges  recycling  100  percent  of  their 
process  wastewater. 

As  discussed  above  and  in  the  final 
rule  promulgated  for  ore  mining  and 
dressing,  the  Agency  recognizes  that 
storm  exemptions  or  relief  are  necessary 
for  wastewater  treatment  facilities  at 
ore  mines  and  mills.  As  explained 
above,  the  proposed  storm  exemption  or 
relief  for  gold  placer  mines  in  this  rule 
differs  somewhat  from  the  relief  in  the 
1982  rule  for  ore  mining  and  dressing  in 
that  the  intensity  of  the  storm  for  which 
the  treatment  systems  are  designed  is 
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the  5-year.  6-hour  precipitation  event  In 
all  other  respects  the  relief  provided  to 
gold  placer  mines  in  the  storm 
exemption  is  the  same  as  provided  in 
the  1982  rule  for  ore  mining  and 
dressing.  The  storm  exemption  provides 
an  affirmative  defense  to  an 
enforcement  action  as  a  specified 
condition  of  upset  resulting  from 
precipitation  for  mines  with  treatment 
systems  that  are  properly  designed, 
constructed,  and  maintained  to  include 
the  volume  that  would  result  from  a  5- 
year,  B-hour  precipitation  event  Under 
the  condition  specified  in  S  440.141  of 
this  proposed  rule,  relief  is  provided 
both  for  facilities  permitted  to  discharge 
and  for  facilities  not  permitted  to 
discharge. 

In  order  for  a  placer  mine  operator  to 
design,  construct  and  maintain  the 
wastewater  treatment  facility  at  the 
mine,  the  effluent  limitations  for  process 
wastewater  and  combined 
wastestreams  must  be  considered  in 
conjunction  with  the  storm  provisions. 
For  mines  allowed  to  discharge  process 
wastewater  and  combined 
wastestreams,  the  mine  operator  would 
provide  treatment  for  the  total  flow  fix)m 
the  beneficiation  process  and  the  Dow 
that  would  result  from  a  5-year  6-hour 
precipitation  event  on-areas  contributing 
to  the  combined  wastestreams.  For 
mines  with  a  no  discharge  of  process 
wastewater  requirement  the  mine 
operator  would  provide  containment  of 
the  "process  wastewater"  and  the 
volume  resulting  from  a  5-year,  6-hour 
precipitation  on  the  "benefication 
process  area"  and  on  the  holding  pond. 
The  mine  may  discharge  only  the  excess 
flow  beyond  that  which  results  from  a  5- 
year,  6-hour  precipitation  event  on  areas 
outside  of  the  beneficiation  process  area 
contributing  to  the  combined 
wastestream  and  any  ground  water 
infiltration.  Thus,  the  relief  from  no 
discharge  of  process  wastewater  does 
not  apply  to  the  volume  impounded  from 
water  used  in  the  beneficiation  process, 
or  the  volume  that  would  result  from  a  5- 
year,  6-hour  precipitation  event  on  the 
beneficiation  process  area,  or  the 
volume  that  would  result  from  a  5-year, 
6-hour  precipitation  event  on  the  surface 
of  settling  ponds. 

The  Agency's  economic  assessments 
indicate  a  number  of  mines  that  process 
<  500  yd  Vday  of  ore  could  be 
unprofitable  in  the  baseline  (see 
Economic  Considerations.  Section  XTV 
of  the  preamble).  Nevertheless,  the 
Agency  believes  that  for  these  smaller 
mines  it  is  appn^ate  to  propose 
limitations  on  settleable  solids  and  total 
suspended  sobds  based  on  the  best 
performance  of  simple  settling,  which  is 


minimum  treatment  technology.  Also, 
settling  ponds  are  a  demonstrated  and 
familiar  technology  often  used  by  the 
miners,  and  (in  Alaska]  all  placer  mining 
permits  issued  over  the  past  decade 
have  incorporated  limits  based  upon 
settling  pond  technology.  Current 
NPDES  permits  for  1985  incorporate 
eflluent  limitations  based  upon  the  use 
of  settling  ponds.  These  permit 
limitations  (and  BPT]  apply  at  the  end  of 
pipe  discharge  and  do  not  apply  after 
any  downstream  dilution.  In  order  to 
meet  the  proposed  BPT  effluent 
limitation,  existing  ponds  may  require 
an  upgraded  design  and  operation 
requirement. 

Tbe  Agency  estimates  that  the 
proposed  BPT  effluent  limitations 
guidelines  for  this  subcategory  would 
remove  approximateJy  95  percent  of  the 
solids  produced  in  the  untreated  waste 
stream  and  60  percent  of  the  arsenic  and 
mercury.  The  Agency  estimates  that  the 
proposed  BPT  effluent  limitations 
guidelines  for  this  subcategory  will 
result  in  the  removal  of  approximately  8 
million  tons  of  solids  per  year,  and  Vi 
million  pounds  per  year  of  arsenic  and 
1.800  pounds  per  year  of  mercury  from 
the  raw  wastes.  "Hje  estimated  total 
annua!  cost  in  1982  dollars  for  the 
proposed  BPT  effluent  limitations 
guidelines  is  $7  million  in  investment 
costs.  The  Agency  has  determined  that 
the  effluent  reduction  benefits 
associated  with  compliance  with  BPT 
justify  the  costs. 

IX.  Best  Conventional  Technology  (BCT) 
Effluent  Limitations 

The  1977  amendments  to  the  Clean 
Water  Act  added  Section  301(b)(2)(E) 
establishing  "best  conventional 
pollutant  control  technology"  (BCT)  for 
discharge  of  conventional  pollutants 
from  existing  industrial  point  sources. 
Conventional  pollutants  are  those 
defined  in  section  304(a)(4)  (biochemical 
oxygen  demanding  pollutants  (BODs), 
total  suspended  solids  (TSS).  fecal 
colifonn,  and  pH).  and  any  additional 
pollutants  defined  by  the  Adminisfrator 
as  "conventional."  (To  date,  the  Agency 
has  added  one  such  pollutant,  oil  and 
grease.  44  FR  44501.  July  3Q.  1979.) 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B).  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two- 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EPA.  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
feduce  its  conventional  pollutants  with 
the  costs  to  publidy  owned  treatment 
works  for  similar  levels  of  reduction  in 


their  discharge  of  these  pollutants.  t1h> 
second  test  examines  the  cost- 
effectiveness  of  additional  industrial 
treatment  beyond  BPT.  EPA  must  find 
that  limitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT.  In  no  case  may  BCT  be  less 
sfringent  than  BPT. 

EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29. 1979  (44  FR  50372).  fai  the  case 
mentioned  above,  Ae  Court  of  Appeals 
ordered  EPA  to  coirect  data  errors 
underlying  EPA's  calculation  of  the  first 
test  and  to  apply  the  second  cost  test. 
(EPA  had  aigwd  that  a  second  cost  test 
was  not  required.) 

The  Agency  proposed  a  revised  BCT 
methodology  on  October  29, 1982  (47  FR 
49176)  and  published  a  notice  of  data 
availability  on  September  20. 1984  {49 
FR  37046). 

For  each  of  the  alternate  technologies. 
EPA  estimated  the  incremental  cost 
from  BPT  to  BCT.  This  incremental  cost 
is  divided  by  the  additional  pounds  of 
conventional  pollutant  removed  by  the 
BCT  technology.  The  resulting  cost  per 
pound  is  then  compared  to  a  benchmark 
value,  which  is  based  on  the  cost  per 
pound  for  Publicly  Owned  Treatment 
Works  (POTWs)  to  upgrade  bxtm 
secondary  treatment  to  advanced 
secondary  treatment.  This  first  test  is 
passed  if  industry's  cost  per  pound  is 
lower  than  the  POTW  benchmark.  For 
the  second  test,  EPA  calculates  the 
follovsring  ratio  for  each  of  the  alternate 
technologies:  incremental  cost  per 
pound  in  going  from  BPT  to  BCT  divided 
by  the  cost  per  pound  to  achieve  BPT. 
Iliis  ratio  is  compared  to  an  analagous 
ratio  for  POTWs:  cost  per  pound  to 
upgrade  from  secondary  treatment  to 
advanced  secondary  freatment  divided 
by  the  cost  per  pound  to  reach 
secondary  treatment  The  second  test  is 
passed  if  industry's  ratio  is  lower  than 
the  POTW  ratio. 

As  discussed  below  in  Section  X  EPA 
determined  that  solids,  primarily  the 
solids  put  into  suspension  by  the 
beneficiation  process  at  placer  mines, 
are  the  principal  pollutants  in  the 
wastewater  from  placer  mines  and,  that 
if  the  solids  are  controlled,  other 
pollutants  which  are  found  in  the  solid 
form  will  be  controlled  as  well.  The 
Agency  is  setting  BCT  limitations  equal 
to  or  more  stringent  than  BPT  for  TSS.  a 
conventional  pollutant 

EPA  considered  the  same  four 
treatment  options  considered,  for  BPT  as 
the  technology  options  for  BCT.  For 
large  dredges,  EPA  is  proposing  BCT 
effluent  limitations  guidelines  equal  to 
the  BPT  effluent  limitations  guidelines 
based  on  total  or  100  percent  recycle  of 
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process  wastewater.  EPA  has  identified 
no  more  stringent  technologies  to 
control  process  wastewaters  from  these 
types  of  facilities. 

I  Foe  all  placer  mining  methods  and 
sizes  larger  than  20  yd '/day  (except  for 
lai^e  dredges),  EPA  determined  the 
"cost  reasonableness"  of  each  option  in 
terms  of  cost  per  pound  of  solid  material 
(i*.,  TSS)  removed,  utilizing  the  five 
model  mines  as  structured  to  represent 
the  industry  both  in  Alaska  and  the 
lower  48  States..  Model  mine  details  and 
baseline  economic  parameters  are 
deUneated  in  the  Economic  Impact 
Analysis  Document  and  in  the 
Development  Document,  Section  IX.  The 
treatment  technologies  are  considered  to 
be  "add-on"  technologies  to  the  basic 
BPT  treatment  scheme  (simple  settling), 
which  EPA  assumes  (for  BCT  purposes]  - 
is  already  in  place  for  these  facilities. 
For  each  additional  treatment  option, 
EPA  evaluated  achievable  effluent 
pollutant  levels  and  the  cost  to 
implement  the  option.  The  pounds  of 
solids  removed  annually  by  each 
treatment  option  were  calculated  for 
each  model  mine  size  group  by 
extrapolation  from  data  acquired 
through  treatability  tests  performed  by 
EPA  at  representative  mines.  Annual 
costs  for  total  poimds  removed  for  each 
of  the  four  options  for  each  model  mine 
were  then  computed.  The  dollar  cost  per 
pound  removed  for  BPT  for  all  mines  in 
the  industry  was  $0.00062.  For  that 
segment  of  mines  mining  more  than  500 
ydVday,  the  cost  per  pound  is  $0.00058 
for  BPT  and  $0,002  for  BCT.  BCT  costs 
for  mines  of  less  than  500  yd  Vday 
production  were  also  in  this  range,  but 
these  more  stringent  BCT  options  to 
control  solids  are  not  economically 
achievable  for  this  subcategory  as 
discussed  in  Section  XIV  of  this 
preamble.  For  purposes  of  applying  the 
BCT  methodology  to  this  industry  EPA 
is  proposing  to  use  a  cost  per  pound  of 
one  cent.  We  are  doing  this  because  the 
costs  are  so  low  relative  to  removals 
and  because  one  cent  is  the  smallest 
real  monetary  unit.  Thus,  the 
requirements  are  "cost  reasonable"  and 
pass  the  test  as  previously  proposed  by 
EPA.  Also,  the  Agency  believes  the 
costs  are  sufficiently  low  that  they 
would  pass  any  "cost  reasonable"  test 
that  may  be  promulgated.  (For  further 
discussion  of  these  findings  see  Sec.  3.6 
of  the  cost-effectiveness  document 
included  in  the  record  of  this 
rulemaking).  EPA  specifically  invites 
comment  on  the  way  it  has  applied  its 
BCT  methodology  to  the  placer  mining 
industry. 

These  larger  mines  will  require 
additional  equipment  for  wastewater 
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treatment  (i.e.,  recycle  pumps,  piping, 
etc.)  in  order  to  meet  BCT  limitations 
The  four  effluent  control  technologies 
considered  for  BPT  were  evaluated  for 
applicability  to  the  conventional 
pollutant  of  concern,  appropriatess  for 
the  wastewater  volume  and  pollutant 
concentrations  found  in  this  industry, 
and  for  economic  achievability.  The 
technologies  that  fullfiUed  these  criteria 
are  described  below. 

Pollutant  levels  or  concentrations 
achievable  by  these  technologies  were 
determined  using  data  from  sampling 
and  analysis  at  existing  facilities, 
together  with  data  from  treatability 
studies  performed  by  the  Agency  and 
data  from  other  sources. 

Based  on  the  above  consideration  plus 
other  available  data  the  Agency 
proposes  the  following  BCT  effluent 
limitations  guidelines: 

1.  For  mines  with  a  production  rate 
from  20  to  500  ydVday,  BCT  limitations 
equal  BPT  limitations,  and  TSS  is 
controlled  at  2000  mg/l  (30-day 
average).  Also,  because  BPT  is  no 
discharge  of  process  wastewater  for 
large  dredges,  BCT  limitations  equal 
BPT  limitations  for  this  subcategory. 

2.  For  mines  with  an  actual  production 
rate  greater  than  500  ydVday,  BCT 
based  on  Option  4,  total  recycle  of 
process  water  is  proposed. 

The  Agency  is  currently  in  the  process 
of  finalizing  the  BCT  cost  test 
methodology.  In  developing  the  final 
placer  mining  regulation,  EPA  will  apply 
the  final  methodology  in  evaluating 
various  technology  options. 

X.  Best  Available  Technology  (BAT) 
Effluent  Limitations 

The  factors  considered  in  assessing 
best  available  technology  economically 
achievable  (BAT)  include  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  process  changes, 
nonwater  quality  environmental  impacts 
(including  energy  requirements)  and  the 
costs  of  apphcation  of  such  technology 
(Section  304(b)(2)(B)  of  the  Clean  Water 
Act).  In  general,  the  BAT  technology 
level  represents,  at  a  minimum,  the  best 
economically  achievable  performance  of 
plants  of  various  ages,  sizes,  processes, 
or  other  shared  characteristics.  BAT 
may  include  feasible  process  changes  or 
internal  controls,  even  when  not  in 
common  industry  practice. 

The  required  assessment  of  BAT 
"considers"-  costs,  but  does  not  require  a 
balancing  of  costs  against  effluent 
reduction  benefits  (see  Weyerhaueser  v. 
Costle,  supra).  In  developing  this 
proposal,  however,  EPA  has  given 
substantial  weight  to  the  reasonableness 
of  costs.  The  Agency  has  considered  the 
volume  and  nature  of  discharges,  the 


volume  and  nature  of  discharges 
expected  after  application  of  BAT,  the 
general  environmental  effects  of  the 
pollutants,  and  the  costs  and  economic 
impacts  of  the  various  pollution  control 
levels. 

Despite  this  expanded  consideration 
of  costs,  the  primary  determinant  of 
BAT  is  effluent  reduction  capability. 

EPA  reconsidered  the  four  treatment 
options  previously  considered  for  BPT 
and  BCT  as  the  technology  options  for 
BAT. 

For  large  dredges  and  placer  mines 
larger  than  500  yd'/day.  EPA  is 
proposing  BAT  effluent  limitations 
guidelines  based  on  total  recycle  of 
process  wastewater  pollutants.  These 
effluent  limitations  guidelines  are  the 
same  as  the  BCT  effluent  limitations 
guidelines.  EPA  is  not  proposing  any 
more  stringent  limitations  because  we 
have  not  identified  any  more  stringent 
technologies  to  control  process 
wastewater  pollutants. 

For  placer  mines  with  a  production 
rate  from  20  to  500  yd '/day,  EPA  is 
proposing  BAT  effluent  limitations 
guidelines  for  settleable  solids  (SS) 
based  on  simple  settling  (i.e.,  BAT 
equals  BPT  and  BCT).  EPA  is  not 
proposing  BAT  effluent  limitations  for 
these  smaller  mines  based  on  partial  or 
total  recycle  (Option  3  or  4)  because,  as 
discussed  in  Section  XIV,  we  do  not 
believe  such  limitations  would  be 
economically  archievable  for  this 
segment  of  the  industry.  EPA  is  not 
proposing  limitations  based  on  Option  2 
because,  as  discussed  above,  serious 
technical  questions  remain  to  be 
resolved  regarding  the  use  of  flocculants 
and  the  economic  impact  of  this  option 
on  the  smaller  mines. 

Sampling  and  analysis  data  indicate 
that  wastewater  from  gold  placer  mining 
operations  sometimes  contains  one  or 
two  toxic  pollutants:  arsenic  and 
mercury.  However,  EPA  is  not  proposing 
technology-based  effluent  limitations 
guidelines  for  these  pollutants.  Based  on 
field  and  laboratory  testing,  EPA  has 
determined  that  both  pollutants  are 
found  in  the  particulate  form  and 
respond  to  the  control  of  solids 
proposed  for  BPT  and  for  BCT.  They  are 
also  adequately  controlled  by  the  no 
discharge  of  process  wastewater 
limitations  in  the  BAT/BCT  effluent 
limitations  guidelines.  Therefore, 
specific  limitations  at  BAT  are 
unnecessary.  See  response  to  Comments 
4  and  19  in  Section  XX  of  this  preamble. 

XI.  New  Source  Performance  Standards 

The  basis  for  new  source  performance 
standards  (NSPS)  under  section  306  of 
the  Act  is  the  aj)plication  of  the  best 


47986 


Fedaral  Register  /  Vol.  50,  Na  224  /  Wedne»day.  November  20.  1985  /  Propoaed  Rules 


available  demonstrated  technology. 
New  facilities  have  the  opportunity  to 
design  and  use  the  best  and  most 
efficient  placer  mining  and  milling 
processes  and  wastewater  treatment 
technologies.  Accordingly,  Congress 
directed  EPA  to  consider  the  best 
demonstrated  process  changes  and  end- 
of-pipe  treatment  technologies  capable 
of  reducing  pollution  to  the  maximum 
extent  feasible. 

Under  EPA's  general  NPDES 
regulations,  a  "new  source"  means  any 
building,  structure,  facility,  or 
installation  from  which  there  is  or  may 
be  a  discharge  of  pollutants  for  which 
construction  began  after  promulgation  of 
new  source  performance  standards 
under  section  306  of  the  Clean  Water 
Act  122.2  det.  (b),  if  (1)  It  is  constructed 
at  a  site  at  which  no  other  scarce  is 
located,  or  (2)  it  totaHy  replaces  the 
process  or  production  equipment  that 
causes  the  discharge  of  pollutants  at  an 
existing  source,  or  (3)  its  processes  are 
substantially  independent  of  an  existing 
source.  See  40  CFR  122.2, 122.29  (49  FR 
38048,  September  26. 19M). 

EPA  solicits  comments  on  whether 
this  general  defintion  is  appropriate  for 
the  placer  mining  industry. 

EPA  is  proposing  that  new  sources  in 
the  gold  placer  mining  and  dressing 
industry  achieve  new  source 
performance  standards  based  on  the 
same  teclmology  proposed  for  BAT/BCT 
(i.e.  simple  settling  fra-  mines  that 
process  <500  yd'/day  and  total  recycle 
of  process  wastewater  for  those  mines 
that  process  >  500  yd '/day  including 
large  dredges).  For  the  latter  facilities. 
EPA  was  unable  to  identify  any  more 
stringent  technologies  that  could  control 
process  wastewater  pollutants  at  new 
mines.  For  the  smaller  mines  ti.e^  <500 
yd^/day)  EPA  is  not  establishing  more 
stringent  NSPS  because  we  believe  any 
more  stringent  standards  may  prevent 
new  people  from  entering  the  placer 
mining  industry,  Le.,  it  may  be  a  barrier 
to  entry. 

The  general  characteristics  of 
wastewater,  costs  to  treat  this 
wastewater,  and  percentages  of 
pollutant  removals  horn  new  placer 
mining  sources  are  expected  to  be 
similar  to  existing  placer  mining 
sources.  Since  the  new  source  standards 
are  equivalent  to  the  existing  source 
standards,  these  proposed  USPS  will  not 
pose  a  barrier  to  entry. 

XII.  Regulated  PoUutants 

The  basis  on  which  the  controlled 
pollutants  were  selected  is  set  out  in 
Section  VII  of  the  development 
document 

Specific  effluent  limitations  are  being 
established  for  settleable  solids  (SS)  and 


for  total  ^sjjended  solids  (TSS).  Control 
of  these  parameters  will  also  achieve 
control  of  arsenic  and  mercury,  the  only 
two  toxic  pollutants  oontrolted  in  placer 
mining  discharges  as  discussed  below  in 
Section  XIII,  Pollutants  Not  Regulated. 

XIIl.  Poautants  Not  R«sulated 

Although  this  regulation  is  not  being 
issued  under  a  schedule  established  in 
the  NRDC  Settlement  Agreement.  EPA 
has  decided  to  apply  the  criteria  for 
regulating  (or  in  the  alternative 
excluding  from  regulation]  individual 
toxic  pollutants  and  classes  of  toxic 
pollutants  established  in  Paragraph  8  of 
the  Agreement.  Data  collected  by  EPA 
and  individual  facilities  within  the 
industry  were  used  in  deciding  which 
specific  toxic  pollutants  would  be 
excluded  from  these  national  efHuent 
limitations  guidelines  and  standards. 

Paragraph  8(a)(iii]  of  the  Revised 
Settlement  Agreement  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  not 
detectable  by  section  30401)  analytical 
methods  or  other  state-of-the-art 
methods.  This  provision  includes 
pollutants  below  B'A's  nominal 
detection  limit  In  addition.  Paragraph 
8(a}(iii)  allows  the  exdusioo  of 
pollutants  that  were  detected  in 
amounts  too  small  to  be  e^ectively 
reduced  by  technologies  known  (o  the 
Administrator.  Pollutants  excluded 
under  these  provisions  are  listed  in 
Appendices  C  and  D.  One  hundred  and 
nine  toxic  organics.  cyanide,  and  eleven 
toxic  metals  are  proposed  for  exclusion 
from  regulation  under  these  provisions. 

Paragraph  8(aKiii)  also  allows  die 
Administrator  to  exclude  from 
regulation  pollutants  detected  in  the 
effluent  of  only  a  anall  number  of 
sources  within  the  category  and  which 
are  uniquely  related  to  those  sources. 
The  toxic  organic  pollutant  methylene 
chloride  was  detected  in  the  effluent  at 
three  mines  during  the  screen  sampling 
program  and  bis(2-ethylhexyl}phthalate 
was  found  at  one  mine.  These  two 
organics  have  been  attributed  to  sample 
and  laboratory  contamination. 
Therefore,  methylene  chloride  and  bis(2- 
ethylhexyljphthalate  are  excluded  under 
this  provision. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  pollutants  that  are  effectively 
controlled  by  the  technology  upon  which 
other  effluent  limitations  guidelines  and 
standards  are  based.  The  Agency 
believes  that  arsenic  and  mercury  found 
in  discharges  from  placer  mines  are 
adequately  controlled  by  the  incidental 
removal  associated  with  the  control  and 
removal  of  settleable  solids  and  total 
suspended  solids  [TSS]  found  in  the 


discharges  from  this  industry  at  BPT. 
BCT.  and  BAT.  If  solids  are  controlled  to 
the  limitations  specified,  any  arsenic 
and  mercury  in  the  raw  disdiarge  would 
be  reduced  to  levels  that  would  be 
proposed  if  arsenic  and  mercury  were 
controlled  directly  (see  Section  VI  of  the  - 
Development  Document). 

The  1982  final  effluent  limiUtions 
guidelines  and  standards  for  ore  mining 
and  dressing  excluded  the  toxic 
pollutant  asbestos  from  direct  effluent 
limitations  and  standards  because 
effluent  limitations  and  standards  on 
solids  (TSS)  effectively  controlled  the 
discharge  of  asbestos  (chrysotile). 
Asbestos  was  found  in  all  raw  waste 
discharges  and  all  effluent  from  all  ore 
mines  and  mills  where  an  analysis  was 
made  for  asbestos  (88  samples 
representing  23  mine/mill  facilities].  The 
concentrations  varied  from  10'  fibers/ 
liter,  the  lower  detection  limit,  to  10'* 
fibers/liter.  EPA  foimd  a  high  degree  of 
correlation  between  solids  and 
chrysotile  asbestos  in  the  raw 
wastewater  and  treated  wastewater;  the 
Agency  concludad  that  the  success  of 
settling  technology  to  remove  solids 
made  an  effluent  limitation  on  asbestos 
inappropriate,  considering  the 
correlation  with  solids  and  the  expense 
of  monitoring  specifically  for  asbestos. 
Based  on  the  data  and  information 
available,  the  Agency  believes  that  the 
proposed  effluent  limitations  guidelines 
and  standards  for  solids  in  the  discharge 
from  gold  placer  mines  will  also  control 
the  discharge  of  asbestos. 

Turbidity  is  not  directly  limited  by 
these  regulations,  though  it  is  covered 
by  effluent  limitations  in  many  existing 
M'DES  permits  and  has  been  the  subject 
of  some  controversy  as  to  levels  that 
can  be  obtained  by  various  treatment 
technologies  and  what  levels  (rf  turbidity 
are  acceptable  water  quality  for  various 
uses.  Turbidity  is  not  a  toxic  pollutant 
nor  a  conventional  pollutant  subject  to 
control  under  BCT.  Turbidity  is  a 
nonconventional  pollutant  and  as  such, 
can  be  controlled  by  direct  BAT 
limitations  on  the  levels  of  turbidity  that 
may  be  discharged  or  by  indirect  control 
through  limitations  on  other  pollutant 
parameters,  i.e..  solids,  in  the 
wastewater  discharge.  Turbidity  is  a 
measure  of  the  light  scattering 
properties  of  water  which  is  measured 
by  candle  turbidimeters,  Jackson 
Turbidity  Units.  (JTU)  or  nephelometers, 
(NTU).  Turbidity  is  caused  by  the 
presence  of  suspended  solids  in  water. 
The  mass,  size,  shape,  and  refractive 
index  of  the  solids  in  the  water  affects 
the  measured  turbidity.  Effluent 
limitations  guidelines  and  standards  are 
proposed  here  controlling  the  dischai^e 
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of  solids  as  measured  by  TSS  and 
settleable  solids  based  on  simple 
settling  technology  and  no  discharge  of 
process  wastewater  based  on  recycle 
technology  of  the  process  wastewater 
from  the  beneficiation  process.  The 
Agency  has  not  identified  any 
technology  more  stringent  than  those 
proposed  here  for  BPT,  BAT,  BCT,  and 
NSPS  which  are  technically  feasible  and 
economically  achievable  within  the 
meaning  of  the  Act.  However,  effluent 
limitations  or  standards  on  turbidity  will 
be  included  in  NPDES  permits  if 
necessary  to  achieve  water  quality 
standards. 

XIV.  Economic  Considerations 
A.  Introduction 

EPA's  economic  assessment  of  the 
proposed  regulation  is  presented  in  the 
"Economic  Analysis  of  Proposed 
Effluent  Limitations  and  Standards  for ' 
the  Gold  Placer  Mining  Industry."  This 
report  estimates  the  required  investment 
and  annual  costs  for  existing  sources  in 
the  industry  as  a  whole  and  for  typical 
new  sources  covered  by  the  proposed 
regulation.  Compliance  costs  are  based 
on  engineering  estimates  of  capital 
requirements  and  construction  expenses 
implied  by  each  option.  These  estimates 
include  the  full  cost  for  settling  ponds 
and/or  recycle  equipment  already  in 
place  at  mine  sites,  since  accurate, 
mine-speciflc  information  on  treatment- 
in-place  is  unavailable.  The  report  also 
estimates  the  impacts  of  the  costs  of  the 
regulation,  price  changes,  production 
changes,  profitability  changes,  mine 
shut-downs,  employment  changes,  local 
community  impacts,  balance  of  trade 
effects,  and  industry  structure  changes. 
The  Agency  solicits  comment  on  the 
methodological  approach  used  to 
perform  this  analysis. 

In  addition.  EPA  has  calculated  the 
cost  per  pound  of  total  solids  material 
removed  annually  by  each  treatment 
option.  Ordinarily,  the  Agency  does  not 
calculate  the  cost  per  pound  or  removal 
of  settleable  or  suspended  solids,  but 
instead  restricts  its  analysis  to  toxic 
pollutants.  In  the  gold  placer  mining 
industry,  however,  solids  are  the  major 
pollutant,  and  substantial  amounts  of 
solids  are  removed  by  each  of  the 
treatment  options  under  consideration. 
This  analysis  is  included  in  the  record  of 
this  proposed  rulemaking,  and  is  entitled 
"Cost  Effectiveness  Analysis  of 
Proposed  Effluent  Limitations  and 
Standards  for  the  Placer  Mining 
Industry".  EPA  invites  comments  on  the 
methodology  used  in  this  analysis. 


B.  Impacts 

The  Agency  projects  there  will  be 
approximately  56B  mining  operations 

throughout  11  states  affected  by  this 
regulation.  Such  an  estimate  is 
extremely  difficult  to  make  for  several 
reasons.  First,  state,  federal,  and  local 
sources  sometimes  provide  widely 
dispaiate  estimate  of  the  number  of 
operations  in  a  speciHc  state  or  region. 
EPA  therefore  had  to  choose  the  most 
reliable  and  up-to-date  source. 
Secondly,  it  is  impossible  to  project  at 
this  time  the  effect  the  future  price  of 
gold  will  have  on  entrepreneurs  who 
rely  on  this  price  as  a  barometer  of  the 
profitability  of  a  mining  venture.  A 
sudden,  upward  swing  in  the  market 
price  of  gold  might  significantly  increase 
the  number  of  mines  which  operate  and 
thus  incur  costs  as  a  result  of  this 
regulation,  and  vice  versa  if  there  were 
a  downward  plunge.  Within  this 
uncertainty,  the  Agency  has  developed 
what  it  feels  to  be  the  best  estimate 
based  on  the  sources  available.  All  of 
these  mires  discharge  their  wastewater 
directly  into  navigable  waters.  Note  also 
that  the  estimate  of  568  mines  does  not 
include  the  large  number  of 
"recreational/assessment"  mines,  stated 
previously  by  EPA  as  mines  processing 
20  cubic  yards  per  day  or  less,  for  which 
no  effluent  limitations  guidelines  and 
standards  are  proposed. 

Based  on  EPA's  estimate  of  566  mines, 
total  capital  and  construction  costs  to  be 
incurred  Industry-wide  during  the  1965 
season  as  a  result  of  this  regulation 
would  be  approximately  $10.8  million. 
These  costs  are  expressed  in  1965 
dollars.  To  assess  the  impact  of  these 
regulatory  expenditures  on  the  economic 
viability  of  placer  gold  operations,  the 
Agency  developed  model  mines  of 
various  sizes.  The  size  of  a  mining 
venture,  in  terms  of  the  average  amount 
of  sedimen^  or  gravel  processed  per  hour 
per  day,  has  a  significant  effect  on  the 
mines'  potential  to  recover  costs  and 
earn  a  profit,  especially  during  periods 
of  declining  gold  prices.  However,  it  is 
also  true  that  two  mines  which  process 
identical  amounts  of  gravel  in  a  season 
could  vary  significantly  in  terms  of  types 
and  age  of  equipment  used,  amount  of 
overburden  to  be  stripped  prior  to 
raining,  content  and  fineness  of  gold  in 
the  paydirt,  water  use,  operating  hours, 
etc.  Equally  important  to  the  viability  of 
a  mine  is  the  miners's  skill  at  running  an 
efficient  operation,  repairing  equipment, 
and  obtaining  capital.  Hence,  it  is 
accurate  to  say  no  two  placer  mines 
even  in  the  same  size  range,  are 
identical.  EPA  does  believe,  however, 
that  enough  similarities  exist  between 
operations  to  allow  the  development  of 


reasonably  representative  model  mines. 
Five  such  models  were  constructed;  four 
models  represent  Alaskan  mines  and 
one  represents  operations  in  the  lower 
48  states.  All  five  models  were  set  up  to 
process  ore  an  average  of  10  hours  per 
day  (see  the  development  document  for 
the  average  sluicing  days  per  year  for 
each  model  mine). 

The  Agency  is  aware  that  a  single 
model  is  probably  not  an  adequate , 
representation  of  the  spectrum  of  mining 
operations  in  the  continental  U.S.  Lack 
of  accurate  and  comprehensive  data  on 
the  lower  48  states,  however,  limited 
EPA's  ability  to  assess  the  industry  in 
this  region.  The  model  presented  (Model 
E]  reflects  the  general  observation  that 
mines  in  the  continental  U.S.  are  smaller 
than  those  in  Alaska.  Most  commercial 
operations  are  believed  to  process  75 
cubic  yards  per  hour  or  less.  The  Agency 
solicits  comment  on  this  observation 
and  plans  to  actively  pursue  additional 
data  on  mines  in  the  lower  48  states 
between  proposal  and  promulgation  of 
this  regulation. 

Hie  size  ranges  chosen  as  the  bases  of 
the  model  mines  are  as  follows: 


1 
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E _.„. 
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50 

^  Each  model  was  developed  on  the 
basis  of  EPA's  estimates  of  equipment 
and  labor  requirements  necessary  for 
the  operation  of  that  size  mine. 
Assumptions  were  then  made  for  the 
values  of  many  highly  variable 
parameters  such  as  gold  content,  leasing 
expenses,  operating  hours,  opportunity 
costs,  etc.  The  Agency  invites  comment 
on  each  of  the  assumptions  employed  in 
the  development  of  the  model  mine 
profiles.  They  are  identified  and 
discussed  in  detail  in  the  economic 
document.  Several  are  mentioned  below. 

The  Agency  categorized  mines  into 
four  segments  for  this  regulation,  but  is 
only  proposing  limitations  for  3  of  them 
(i.e.,  mines  processing  less  that  500  ydV 
day  and  mines  processing  more  than  500 
ydVday.  including  large  dredges).  The 
Very  Large  Dredge  Segment  (dredges 
processing  more  than  4000  yd  Vday) 
contains  less  than  a  dozen  active 
operations  nationwide  and  most  are 
assumed  to  be  at  zero  discharge.  The 
mines  that  process  less  than  20  yd  Vday 
are  not  covered  by  these  proposed 
regulations.  The  five  models  are 
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intended  to  portray  mines  in  the 
remaining  segments  separated  into  two 
groups,  mines  processing  between  20- 
500  ydVday  (all  mining  methods)  and 
mines  processing  more  than  500  ydVday 
(all  mining  methods). 

The  methodology  employed  to 
estimate  impacts  on  the  all  mining 
methods  segment  began  with 
development  of  the  models  described 
above.  The  models  are  first  constructed 
under  "baseline"  conditions:  that  is, 
prior  to  imposing  any  regulatory 
controls  and  related  expenses.  After  the 
baseline  performance  of  each  mine  is 
estabhshed,  treatment  costs  for  the 
various  control  options  were  imposed  to 
determine  the  regulatory  impact. 

Revenue  estimates  developed  for  the 
models  were  based  on  the  assumptions 
that:  (1)  All  gold  recovered  and  sold  is 
80  percent  pure  and  thus  commands  80 
percent  of  the  market  price  per  ounce, 
(2)  all  gold  recovered  and  sold  is  "fine" 
gold  and  is  not  in  nugget  form,  (3)  mines 
recover  gold  at  a  rate  of  .022  troy  ounce 
per  cubic  yard  of  material  processed, 
and  (4)  the  price  of  gold  is  $360  per  troy 
ounce,  the  average  price  through  1984. 
Sensitivity  analyses  were  performed  in 
which  the  price  of  gold  was  varied  to 
reflect  more  current  market  values.  The 
results  of  these  tests  are  discussed  in 
the  economic  analysis  document.  In 
addition,  a  series  of  gold  recovery  rates, 
both  above  and  below  the  assumed 
value  of  .022  per  cubic  yard,  were 
employed  to  analyze  the  sensitivity  of 
the  results  to  this  parameter. 

On  the  cost  side,  it  is  significant  to 
note  the  model  mine  profiles  assume 
miners  lease  and  employ  new  earth- 
moving  equipment  for  their  operations. 
The  operating  cost  estimates  are  thus  in 
part  derived  fi^m  equipment  dealers' 
quotations  of  lease  costs  and  expected 
fuel/maintenance  expenses  associated 
with  new  machinery.  This  assumption 
was  necessary  since  information  on  the 
age,  depreciation,  transportation  costs, 
stock  of  spare  parts,  and  status  of 
equipment  ownership  at  specific  sites  is 
scarce  and/or  unreliable.  Furthermore, 
information  concerning  auxiliary 
expenses  as  well  as  the  extent  to  which 
miners  incur  long-term  debt  to  finance 
their  operations  is  also  difficult  to 
obtain.  The  assumptions  employed  to 
estimate  these  cost  items  are  as  follows: 
auxiliary  expenses  (generators, 
supplemental  piping,  etc.)  equal  25 
percent  of  the  model  mine  heavy 
equipment  costs,  and  long-term  debt 
obligations  consume  10  percent  of  each 
model  miite's  gross  revenues.  The 
Agency  solicits  data  which  will  help 
identify  the  auxiliary  equipment  items 
likely  to  be  in  use  at  representative 


operations,  and  characterize  the 
availability  and  frequency  of  long-term 
financing  arrangements  within  the 
industry. 

The  analysis  indicates  that  Alaskan 
mines  processing  less  than  50  yd'/hr.  10 
hours,  per  day,  i.e.,  500  yd»/day  (these 
operations  are  represented  by  model  A 
and  Model  B)  are  generally  not  viable 
operations  and  are  projected  to  be 
unprofitable  in  the  baseline.  EPA 
estimates  there  are  approximately  110 
mines  in  this  size  group.  The  Agency 
recognizes,  however,  that  some  mines  of 
this  size  can  and  will  be  operated 
profitably,  owing  to  the  large  variability 
among  mine-sites  and  miners.  Hence  it 
is  difficult  to  project  what  percentage  of 
the  estimated  110  mines  of  this  size  in 
Alaska  would  not  operate  profitably,  if 
this  regulation  were  imposed 
considering  the  economics  for  any  given 
year.  Furthermore,  little  is  known  about 
the  size  distribution  of  mines  in  the 
lower  48  states.  Lack  of  comprehensive 
information  on  the  mining  industry  in 
these  states  prevents  EPA  from 
accurately  projecting  how  many  mines 
will  operate  in  any  season.  General 
observations  indicate  at  least  half  of  the 
estimated  264  mines  in  the  continental 
U.S.  are  in  the  lower  end  (i.e..  below  50 
cubic  yards  per  hour)  of  the  size  range 
portrayed  by  model  E.  Although 
projected  to  be  unprofitable,  the 
generally  lower  equipment  expenses 
and  longer  operating  season  associated 
with  the  lower  48  states  may  allow  a 
larger  percentage  of  these  mines  to 
operate  relative  to  those  in  Alaska. 

In  summary,  EPA's  analysis  implies 
that  small/medium  scale  operations  are 
essentially  unprofitable  ventures  under 
current  economic  conditions,  even 
without  regulatory  controls.  This 
conclusion  is  derived  from  the  available 
data  plus  the  assumptions  and 
parameters  employed  in  the  "model 
mine"  analysis  and  should  not,  as 
discussed  above,  be  interpreted  as  a 
blanket  projection  of  shut-down 
applicable  to  all  operations  this  size. 
The  Agency  expects  some  mines  that 
process  less  than  500  yd'/day  will 
operate  profitably  this  season,  and  in 
accordance  with  this  expectation.  EPA 
is  proposing  that  a  minimum  level  of 
wastewater  treatment  (i.e..  settling 
ponds)  be  required  under  BPT.  However, 
(given  the  general  implications  of  the 
analysis],  EPA  is  recommending  no 
more  stringent  technology  for  mines  of 
this  size  or  smaller  under  BAT/BCT. 

Although  no  exact  determination  can 
be  made.  EPA's  analysis  indicates  a 
miner's  potential  for  earning  a  profit 
increases  as  the  size  of  the  operation 
approaches  and  exceeds  500  yds' 


processed  per  day.  The  Agency  has 
therefore  chosen  this  level  of  production 
as  a  boundary  or  cut-off.  Most  mines 
below  this  size  level  are  projected  to  be 
unprofitable  and  most  mines  above  this 
size  level  are  projected  to  be  financially 
healthy  and  capable  of  installing 
treatment  beyond  settling  ponds. 
Therefore,  mines  processing  more  than 
500  yds'  per  day  are  required  under  this 
proposal  to  attain  100  percent  recycle  of 
process  wastewater.  EPA  solicits 
comment  on  this  projection.  Larger 
volume  mines  will  incur  reduced 
profitability  under  the  proposed 
treatment  options,  but  are  not  expected  ■ 
to  shut  down  as  a  result.  Employment 
and  community  effects  are  projected  to 
be  minimal,  and  no  balance  of  trade 
impact  is  expected  since  U.S.  placer 
gold  production  accounts  for  such  a 
small  percentage  of  total  World  gold 
production.  These  estimated  impacts 
pertain  to  BPT  and  BCT/BAT  levels  of 
effluent  control. 

Note  these  results  are  contingent  in 
part  on  the  assumed  revenue  and  cost 
parameters.  In  response  to  comments 
received  on  the  draft  economic  analysis 
document,  the  Agency  evaluated  the 
performance  of  the  mines  at  a  gold 
recovery  rate  of  .01  ounces  per  cubic 
yard  of  material  processed.  In  this  case, 
all  five  model  mines  were  projected  to 
be  unprofitable  in  the  baseline, 
especially  after  accounting  for  auxiliary 
expenses  and  long-term  debt  repayment. 
A  significant  number  of  miners  claimed 
this  recovery  rate  is  standard  for  many 
operations.  Others  felt  strongly  that 
operating  costs  were  understated  in  the 
models,  and  their  suggestions  led  to  the 
adjustments  cited  above.  EPA  questions 
the  validity  of  these  assertions,  and 
requests  data  to  justify  them,  since  their 
inclusion  in  the  models  results  in 
general  unprofitability  even  without  the 
imposition  of  wastewater  controls.  This 
is  inconsistent  with  the  fact  that  several 
hundred  miners  mined  successfully  last 
season  and  plan  to  do  so  again  this  year. 

BPT — ^The  technology  chosen  as  the 
basis  for  proposed  BPT  limitations  is  the 
installation  of  simple  settling  ponds  with 
six-hour  detention  of  wastewater 
discharges  for  all  facilities  except  large 
dredge  facilities.  For  large  dredges,  EPA 
is  proposing  BPT  effluent  limitations 
guidelines  based  on  zero  discharge  of 
process  wastewater.  Approximately  568 
mines  would  incur  costs  as  a  result  of 
the  BPT  requirements.  Total  annual 
costs  at  this  level  of  control  are 
estimated  to  be  approximately  $6.9 
million.  Commercial  mines  processing 
abour  500  cubic  yards  of  material  per 
day  or  more  are  not  expected  to  incur 
any  significant  adverse  effects.  Smaller 
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mines,  as  discussed  above,  are  likely  to 
be  unprofHable  regardless  of  the 
imposition  of  wastewater  controls.  The 
Agency  had  determined  that  the  effluent 
reduction  beneHts  associated  with 
compliance  with  the  proposed  BPT 
effluent  limitations  guidelines  justify  the 
costs. 

BCT — BCT  hmitations  more  stringent 
than  BPT  are  proposed  only  for  mines 
processing  more  than  500  cubic  yards  of 
material  per  day.  The  technology  basis   ■ 
for  these  limitations  is  100  percent 
recycle  of  process  wastewater.  The 
estimated  incremental  cost  above  BPT 
requirements  for  these  mines  to  attain 
this  level  of  control  in  approximately 
$3.9  million.  Added  to  the  6.9  million 
required  for  the  entire  industry  to 
achieve  BPT.  the  total  cost  of  die 
proposed  BPT/BCT  requirement  is  an 
estimated  $ia8  million.  The  projected 
economic  and  financial  impact  of  this 
total  recycle  requirement  on  mines 
processing  more  than  500  cubic  yards  of 
material  per  day  is  expected  to  be 
minimal.  For  mines  processing  less  than 
500  cubic  yards  per  day  and  for  lai^ge 
dredge  facilities,  EPA  is  proposing  the 
BCT=BPT.  The  Agency  has  determined 
that  the  BCT  effluent  limitations  are 
economically  achievable  and,  as 
discussed  elsewhere  in  this  preamble, 
satisfy  the  Agency's  proposed  "BCT  cost 
test." 

BAT — Since  the  Agency  is  proposing 
BAT  effluent  limitations  guidelines 
equal  to  the  proposed  BFT/BCT  effluent 
limitations  guidelines,  there  are  no 
additional  costs  or  impacts  associated 
with  the  proposed  BAT  effluent 
limitations  guidelines. 

NSPS — The  technology  basis  for  new 
source  standards  is  the  same  as  for  BPT, 
BAT  and  BCT.  Thus,  new  mines  will  not 
incur  costs  beyond  those  incurred  by 
existing  mines.  Hence  the  regulations 
are  not  expected  to  present  a  barrier  to 
entry  into  the  industry. 

C.  Executive  Order  12291 

Executive  Order  12291  requires  ^A 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  are  those  which  impose  a 
cost  on  the  economy  of  $100  million  or 
more  or  meet  other  economic  impact 
criteria.  The  proposed  regulation  for 
placer  gold  mining  activities  is  not  a 
major  rule.  The  costs  expected  to  be 
incurred  by  this  industry  will  be 
significantly  less  than  $100  million. 
Therefore  a  formal  Regulatory  Impact 
Analysis  is  not  required.  The  Agency's 
regulatory  strategy  considered  both  the 
cost  and  economic  impact  of  the 
regulation. 


D.  Regulatory  Flexibility  Analysis 

Pub.  L  96-354  requires  that  EPA 
prepare  a  Regulatory  Flexibility 
Analysis  for  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  analysts 
may  be  conducted  in  conjunction  with 
or  as  part  of  other  Agency  analyses.  A 
small  business  analysis  is  included  in 
the  economic  impact  assessment  for  this 
regulation. 

After  consultation  with  the  U.S.  Small 
Business  Administration,  EPA 
developed  a  definition  of  "small"  as  a 
basis  for  the  small  business  analysis. 
EPA  defines  the  small  segment  of  the 
placer  gold  mining  industry  to  include 
all  small-scale  "recreational/ 
assessment"  mines,  plus  all  operations 
represented  by  model  mines  A,  B,  and  E 
(see  model  mine  description  above). 
Recreational  miners  (i.e.,  miners 
processing  20  yd '/day  or  less)  would  not 
be  covered  by  this  regulation  or  incur 
costs  while  model  A,  B  and  E  operations 
(between  20  yd Vday  and  750  ydVday  in 
Alaska  and  elsewhere),  primarily  those 
below  500  cubic  yards  or  less  per  day. 
are  projected  to  be  unprofitable  in  thie 
baseline  (see  "Section  B.  impacts," 
above). 

To  evaluate  the  relative  impact  of  the 
proposed  regulation  on  this  segment 
versus  other  size  operations,  the  ratio  of 
annual  compliance  costs  to  revenues 
was  computed  for  "small"  mines  and 
compared  to  the  same  ratio  ccHnputed 
for  all  othet  operations.  For  each 
treatment  option,  this  was  done  by 
summing  the  estimated  compliance  costs 
incurred  by  the  mines  designated  as 
small  and  comparing  the  total  to  the  sum 
of  the  mmes'  projected  revenues.  The 
procedure  was  then  repeated  for  the 
larger  mines. 

As  noted  earlier,  this  proposal  does 
not  cover  small-scale,  "recreational/ 
assessment"  mines.  Furthermore,  small 
commercial  mines  (those  that  process 
<500  ydVday).  with  the  exception  of 
those  operated  by  the  most  capable  and 
cost-efficient  miners,  are  projected  to  be 
unprofitable  under  current  economic 
conditions.  Partly  as  a  result  of  this 
conclusion,  EPA  has  recommended  no 
more  stringent  technology-based 
limitations  beyond  BPT  for  this  segment 
of  the  industry.  The  compliance  cost  to 
revenue  ratio  for  small  mines  calculated 
at  Option  1,  Simple  Settling,  is 
approximately  the  same  as  the  ratio  for 
large  mines  calculated  at  Option  4.  Total 
Recycle.  Thus,  the  projected  impact  on 
the  two  segments,  as  measured  by  the 
ratio  of  estimated  compliai^ce  costs  to 
projected  revenues,  is  similar.  Based  on 
this  analysis,  EPA  has  determined  that 
there  will  not  be  a  significant  impact  on 


small  entities  within  this  category. 
Therefore,  the  Agency  is  not  required  to 
perform  a  formal  Regulatory  Flexibility 

Analysis. 

E.  SB  A  Loans 

The  Agency  continues  to  encourage 
small  plants  to  use  Small  Business 
Administration  (SBA)  financing  as 
needed  for  pollution  control  equipment. 
The  three  basic  programs  are:  (1)  The 
Pollution  Control  Bond  Program,  (2)  the 
Section  503  Program,  and  (3)  the  Regiilar 
Business  Loan  Program.  Eligibility  for 
SBA  programs  varies  by  industry. 

For  further  information  and  specifics 
on  the  Pollution  Control  Bond  Program, 
contact:  U.S.  Small  Business 
Administrator,  Office  of  Pollution 
Control  Financing,  4040  North  Fairfax 
Drive,  Arlington,  Virginia  22203,  (703) 
235-2902. 

Hie  Section  503  Program,  as  amended 
in  July  1980,  allows  long-term  loans  to 
small  and  medium  size  businesses. 
These  loans  are  made  by  SBA-approved 
local  development  companies:  lliese 
companies  are  authorized  to  issue 
Government-based  debentures  that  are 
bought  by  the  Federal  Financing  Bank, 
and  are  an  arm  of  the  U.S.  Treasury. 

Through  SBA's  Regular  Business  Loan 
Program,  loans  made  available  by 
commercial  banks  are  guaranteed  by 
SBA.  This  program  has  interest  rates 
equivalent  to  market  rates. 

For  additional  information  m  the 
Regular  Business  Loan  and  Section  503 
Programs,  contact  your  district  or  local 
SBA  office.  The  coordinator  at  EPA 
Headquarters  is  Ms.  Prances  Desselle 
who  may  be  reached  at  (202)  382-5373. 

XV.  Nob- Water  Quattty  EnviraniiMBlal 

Impacts 

The  elimination  or  reducti'on  of  one 
form  of  pollution  may  aggravate  other 
environmental  problems.  Ilierefore, 
sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  the  non-water- 
quality  environmental  impacts 
(including  energy  requirements)  of 
certain  regulations.  In  compliance  with 
these  provisions,  EPA  has  considered 
the  effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  land 
requirements,  energy  consumption,  and 
consumptive  water  loss.  This  proposal 
was  circulated  to  and  reviewed  by  EPA 
personnel  responsible  for  non-water- 
quality  environmental  programs.  While 
balancing  pollution  problems  against 
each  other  and  against  energy  use  is 
difficult,  EPA  is  proposing  a  regulation 
that  it  believes  best  serves  competing 
national  goals. 


Federal  Register  /  Vol.  50,  No.  224  /  Wednesday.  November  20.  1985  /  Proposed  Rules 


The  following  are  the  non-water- 
quality  environmental  impacts 
associated  with  the  proposed  regulation. 

A.  Air  Pollution 

Imposition  of  BPT.  BCT,  and  BAT 
effluent  limitations  guidelines  and  NSPS 
will  not  create  any  additional  air 
pollution  emissions. 

B.  Solid  Waste  Generation 

All  of  the  solid  wastes  produced  by 
the  gold  placer  mining  industry  are  the 
soil,  sand,  and  rock  residuals  of  the 
mining  and  processing  operations.  The 
vast  majority  (over  95%)  of  solid  waste 
is  from  overburden  removal, 
classification,  and  sluicing.  These 
wastes,  like  other  ore  mining  wastes,  are 
not  hazardous  under  the  Resource 
Conservation  and  Recovery  Act.  It  is 
estimated  that  more  than  160  million 
tons  of  overburden  and  tailings  result 
from  placer  operations  each  year.  The 
settling  pond  treatment  systems  which 
are  the  basis  of  these  regulations  will 
contain  some  8  million  tons  of  sludge 
(sand,  soil),  which  approximates  the 
amount  of  sludge  controlled  by  current 
practices.  The  recycle  requirement  for 
BCT  will  increase  sludge  generation  by 
less  than  0.5  million  tons  per  year. 

EPA  estimates  that  a  typical  new 
source  mine  (of  1000  yd  'day)  will 
generate  over  106,000  tons  of  tailings  per 
year  and  control  about  5,600  tons  of 
sludge  per  year.  Both  new  and  existing 
mines  manage  solid  waste  by  storage  in 
ponds,  reworking  with  tailings,  or 
stacking  on  site. 

C.  Land  Requirements 

As  a  general  rule,  imposition  of  BPT, 
BAT/BCT.  and  NSPS  standards  are 
expected  to  create  a  moderate  impact  on 
land  requirements.  Land  for  the  extra 
ponds  will  be  required,  but  this  land 
normally  will  be  available  on  existing 
claims. 

D.  Energy  Consumption 

Achievement  of  BCT  limitations  and 
NSPS  will  result  in  a  significant  net 
increase  in  energy  requirements  for 
facilities.  BCT  and  NSPS  limitations  for 
all  facilities  processing  more  than  500 
yd  3  per  day  are  based  upon  total 
recycle  of  the  process  water.  This 
requires  the  addition  of  pumps,  motors, 
controls,  and  piping.  The  power 
requirements  are  substantial  and 
normally  consist  of  a  skid-mounted 
diesel  motor  with  a  mechanical  drive  for 
the  pump.  This  additional  fuel  cost 
varies  depending  upon  the  remoteness 
of  the  mining  site.  Wherever  feasible, 
gravity  flow  is  used  in  treatment 
facilities  for  mine  and  mill  process 
wastewater. 


£.  Consumptive  Water  Loss 

Placer  mining  that  occurs  in  areas  that 
are  normally  short  of  water  have 
historically  resorted  to  recycling  the 
available  water  in  order  to  increase 
daily  ore  throughput  to  economic  levels. 
These  mines  are  usually  close  to  the 
headwaters  of  the  streams.  The  smaller 
mines  normally  establish  a  water 
balance  with  a  pond  discharge  roughly 
equal  in  volume  to  existing  stream  flow 
with  very  little  consumptive  water  loss 
and  thus  do  not  adversely  impact 
downstream  water  rights.  The  mines 
processing  more  than  500  yd  'day 
throughput  impound  the  required  volume 
of  water,  and,  generally,  except  for 
makeup  water,  also  achieve  water 
balance  resulting  in  no  significant 
impact  on  downstream  water  rights. 

In  adequate  and  excess  water  areas 
the  smaller  mines  (that  discharge)  do 
not  affect  water  rights.  Placer  mines  that 
employ  recycle  (or  a  portion  of  recycle) 
in  areas  of  adequate  or  excess  water,  in 
the  opinion  of  the  Agency,  do  not 
adversely  impact  downstream  water 
rights  in  that  a  water  balance  is  usually 
attained  via  seepage  through  the 
impoundment  structures. 

XVI.  Best  Management  Practices 

Section  304(e)  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("BMP"),  as  described  in  the  "Authority 
and  Background"  section  of  this 
preamble  for  toxic  or  hazardous 
pollutants. 

Section  402(a)(1)  of  the  Act  allows  the 
Administrator  to  prescribe  conditions  in 
a  permit  which  are  necessary  to  carry 
out  the  provisions  of  the  Act.  A  BMP  is 
such  a  condition.  The  discharges  to  be 
controlled  by  BMPs  are  plant  site  runoff, 
spillage  or  leaks,  sludges,  or  waste 
disposal  and  drainage  from  raw  material 
storage. 

The  gold  placer  ore  mining  and 
dressing  industry  has  numerous  problem 
areas,  including  storm  water  runoff, 
groundwater  infiltration,  and  seepage. 
Section  VIII  of  the  Development 
Document  addresses  possible  BMP's 
and  can  guide  the  permitting  agency  in 
developing  case-by-case  BMP 
requirements  for  NPDES  permits.  The 
following  paragraphs  contain  a  brief 
description  of  some  possible  BMP's. 

Minimizing  the  volume  of  water 
contaminated  at  a  mine  is  desirable 
because  the  volume  of  water  and  mass 
of  pollutants  to  be  treated  is  less. 
Diversion  of  water  around  a  mine  site  to 
prevent  its  contact  with  possible 
pollution-forming  materials  is  an 
effective  and  widely  applied  control 
technique.  For  example,  settling  ponds 


should  be  designed  with  adequate 
drainage  and  storm  water  diversion 
around  the  pond. 

Regarding  or  recontouring  of  surface 
mines  and  surface  waste  piles  can  be 
used  to  modify  surface  runoff,  decrease 
erosion,  and  prevent  infiltration  of  water 
into  the  mine  area. 

A  number  of  the  mines  examined  in 
preparing  this  proposal  practice  some 
measure  of  mine  drainage  control, 
including  bypasses,  berms,  and  the  use 
of  mine  drainage  as  intake  process 
water.  Use  of  the  mine  water  as  makeup 
water  in  sluice  circuits  is  a  desirable 
management  practice  and  is  widely 
implemented  in  this  industry. 

As  the  placer  mining  industry 
implements  increased,  proper 
application  of  technology-based 
standards,  the  industry  must  improve  its 
use  of  bypasses  to  control  stream  flow 
away  from  the  "process  area"  and  the 
wastewater  treatment  area  (i.e.,  ponds). 
In  addition,  best  management  practices 
in  offstream  disposal  and  containment 
of  solid  wastes  becomes  increasingly 
important. 

XVII.  Upset  and  Bypass  Provisions 

An  issue  of  recurrent  concern  has 
been  whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass." 
An  upset,  sometimes  called  an 
"excursion,"  is  unintentional 
noncomphance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  in  EPA's  effluent 
limitations  guidelines  is  necessary 
because  such  upsets  will  inevitably 
occur,  even  in  properly  operated  control 
equipment.  Because  technology-based 
limitations  require  only  what  technology 
can  achieve,  it  is  claimed  that  liability 
for  such  situations  is  improper.  When 
confronted  with  this  issue,  courts  have 
disagreed  on  the  question  of  whether  an 
exphcit  upset  or  excursion  exemption  is 
necessary,  or  whether  upset  or 
excussion  incidents  may  be  handled 
through  EPA's  exercise  of  enforcement 
discretion.  Compare  Marathon  Oil  Co  v. 
EPA  564  F.2d  1253  (9th  Cir.  1977)  with 
Weyerhaeuser  Co.  v.  Castle,  supra,  and 
Corn  Refiners  Association,  et  al.  v. 
Castle.  No.  78-1069  (8th  Cir.,  April  2, 
1979).  See  also  American  Petroleum 
Institute  v.  EPA,  540  F.2d  1023  (10th  Cir.. 
1976);  CPC  International,  Inc.  v.  Train 
540  F.2d  1320  (8th  Cir.  1976):  FMC  Corp 
V.  Train.  539  F.2d  973  (4th  Cir.  1976). 

While  an  upset  is  an  unintentional 
episode  during  which  effluent  limits  afe 
exceeded,  a  bypass  is  an  act  of 
intentional  noncompliance  during  which 
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waste  treatment  facilities  are 
circumvented  in  emergency  situations. 
Bypass  provisions  have  in  the  past  been 
included  in  NPDES  permits. 

EPA  has  determined  that  both  explicit 
upset  and  bypass  provisions  should  be 
included  in  NPDES  permits  and  has 
promulgated  NPDES  regulations  that 
include  upset  and  bypass  permit 
provisions  (see  40  CFR  122.41  (m)  and 
(n)).  The  upset  provision  establishes  an 
upset  as  an  affirmative  defense  if  an 
operation  is  prosecuted  for  violating  a 
technology-based  effluent  limitation. 
The  bypass  provision  authorizes 
bypassing  to  prevent  loss  of  life, 
personal  injury,  or  severe  property 
damage. 

The  Agency  has  received  several 
inquiries  about  the  relationship  between 
the  upset  and  bypass  provisions  set 
forth  in  EPA's  general  NPDES  permit 
regulations  and  the  storm  exemption 
contained  in  the  1982  final  regulations 
for  ore  mining  and  dressing.  The 
proposed  storm  exemption  described 
above  in  Section  VID  supersedes  the 
general  upset  and  bypass  provisions 
with  respect  to  precipitation  events.  In 
this  proposed  rule,  an  operator  wishing 
to  obtain  rehef  from  BPT,  BAT.  or  BCT 
limitations,  or  NSPS  during  precipitation 
events  must  demonstrate  that  he  has 
complied  with  the  prerequisites  of  the 
rainfall  exemption  provision.  However, 
the  general  upset  and  bypass  provisions 
are  available  in  all  other  applicable 
situations. 

XVIII.  Variances  and  ModificatiQns 

Afterthe  final  regulations  are 
promulgated,  the  appropriate  effluent 
limitations  must  be  incorporated  in  all 
Federal  and  State  NPDES  permits  issued 
after  that  date  to  direct  dischargers  in 
this  subpart. 

For  the  BPT,  BCT.  and  BAT  effluent 
limitations,  the  one  basis  for  an 
exception  to  the  binding  limitations  is 
EPA's  "fundamentally  diff^erent  factors" 
variance.  See  E.I.  duPont  de  Nemours 
and  Co.  v.  Train,  430  U.S.  1112  (1977); 
Weyerhaeuser  Co.  v.  Costle,  supra.  This 
variance  recognizes  factors  concerning  a 
particular  discharger  that  are 
fundamentally  different  from  the  factors 
considered  in  this  rulemaking. 

However,  the  economic  ability  of  the 
individual  operator  to  meet  the 
compliance  costs  for  BPT  standards  is 
not  a  consideration  for  granting  a 
variance.  See  National  Crushed  Stone 
Association  v.  EPA.  449  U.S.  64  (1980). 
Although  this  variance  clause  was 
originally  set  forth  in  EPA's  1973-1976 
industry  regulations,  it  is  now  included 
in  the  general  NPDES  regulations  and 
will  be  cross-referenced  in  the  gold 
placer  mining  or  other  specific  industry 


regulations.  See  the  NPDES  regulations 
for  Fundamentally  Different  Factors 
Variances  at  40  CFR  Part  125,  Subpart  D. 

New  sources  subject  to  NSPS  are  not 
eligible  for  any  statutory  or  regulatory 
modifications.  (See  EI.  DuPont  de 
Nermours  B  Co.  vs.  Train,  supra.) 

After  reviewing  Mine  Safety  &  Health 
Administration  and  Army  Corps  of 
Engineers  regulations  and  design 
guidelines,  and  holding  discussions  with 
representatives  of  other  appropriate 
Federal  regulatory  agencies  (Department 
of  Labor.  Department  of  the  Interior, 
Department  of  Defense),  EPA  is 
confident  that  the  impoundment 
facilities  that  provide  the  technological 
basis  for  compliance  with  the 
regulations  proposed  in  this  notice  are 
reasonable,  and  that  no  additional 
danger  will  result  from  requirements  for 
pollution  control.  SpecificaUy.  the 
Agency  has  concluded  that  Uie 
construction  of  impoundment  facilities 
can  be  achieved  without  violation  of 
State  or  Federal  safety  standards. 
However,  if  an  owner  or  operator  of  a 
mining  operation  submits  to  the 
permitting  authority  evidence  that  he 
cannot  achieve  required  effluent 
limitations  or  standards  without 
violating  safety  standards,  a  variance 
from  the  national  effluent  limitations 
may  be  considered  through  the 
"fundamentally  different  factors" 
variance  procedure.  Under  no 
circumstances  will  an  owner  or  operator 
be  required  to  violate  applicable  safety 
standards  to  meet  these  requirements.  If 
more  than  isolated  instances  occur,  EPA 
will  consider  amending  this  regulation. 
However,  as  noted  above,  the  State  and 
Federal  authorities  with  whom  EPA  has 
consulted  on  this  matter  uniformly  have 
concluded  that  safety  issues  should 
arise  infrequently,  if  at  all. 

XIX.  Relation  to  NPDES  Permits 

The  BPT,  BCT,  and  BAT  limitations 
and  NSPS  in  this  regulation  will  be 
applied  to  individual  gold  placer  mines 
through  NPDES  permits  issued  by  EPA 
or  approved  State  agencies,  under 
section  402  of  the  Act  after  the 
limitations  are  promulgated  in  final 
form.  As  discussed  in  the  preceding 
section  of  this  preamble,  these 
limitations  must  be  incorporated  in  all 
Federal  and  State  NPDES  permits  issued 
to  gold  placer  mining  operations. 

One  issue  that  warrants  consideration 
is  the  effect  of  this  regulation  on  the 
powers  of  NPDES  permit-issuing 
authorities.  The  promulgation  of  this 
regulation  does  not  restrict  the  power  of 
any  permitting  authority  to  act  in  any 
manner  consistent  with  law  or  these  or 
any  other  EPA  regulation.  For  example, 
even  if  this  regulation  does  not  control  a 


particular  pollutant,  the  permit  issuer 
may  still  limit  such  a  pollutant  on  a 
case-by-case  basis  when  such 
limitations  are  necessary  to  carry  out 
the  purposes  of  the  Act.  In  addition,  to 
the  extent  that  State  water  quality 
standards  or  other  provisions  of  State  or 
Federal  law  require  the  limitation  of 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limitations  on 
covered  pollutants),  such  limitations 
must  be  applied  by  the  permit-issuing 
authority. 

XX.  Summary  of  Public  Participation 

The  EPA  has  solicited  comments  fiom 
the  industry  for  the  past  several  years 
and  most  recently  at  the  public 
workshop  on  the  proposed  rulemaking 
package  held  at  Fairbanks,  Alaska,  on 
April  25, 1985.  Specifically,  the  Agency 
requested  written  comments  on  the 
Draft  Development  Document  on  the 
Gold  Placer  Mining  Segment  of  the  Ore 
Mining  and  Dressing  Point  Source 
Category  and  the  Draft  Economic  Impact 
Analysis  of  Proposed  Effluent 
Limitations  and  Standards  for  Gold 
Placer  Mining  which  were  distributed  as 
contractors'  draft  doctunents  to 
interested  Federal  and  State  pollution 
control  agencies,  industry  trade 
associations,  environmental 
organizations,  and  interested 
individuals  who  requested  copies.  The 
Agency  received  nine  written  repRes  on 
the  preliminary  draft  reports.  The  major 
comments  and  the  Agency's  responses 
are  set  forth  below. 

(1)  Comment-  One  commenter 
expressed  concern  that  the  proposed 
rule  may  not  regulate  small  or 
"recreational"  mines  and  these  mines 
will  then  be  able  to  discharge 
unrestricted  amounts  of  sediment  into 
the  streams. 

Response:  the  Agency  is  proposing  to 
exclude  small  mines  (<20  ydVday)  from 
these  national  ei^uent  limitations 
guidelines  and  standards  because  we  do 
not  have  adequate  information  on  the 
number  of  mines,  the  cost  of  requiring 
treatment  of  these  mines,  or  the 
pollutants  discharged  by  these  mines  to 
establish  national  standards.  This  does 
not  mean  that  these  mines  will  be  able 
to  discharge  unrestricted  amounts  of 
pollutants.  Each  such  miner  is  required 
to  obtain  an  NPDES  permit  which  will 
include  discharge  limitations  on  a  case- 
by-case  basis.  EPA  also  is  considering 
issuing  general  NPDES  permits  for  these 
sources  with  limitations  based  on  its 
best  professional  judgment  Such 
permits  when  completed,  would  simplify 
the  permit  process. 

(2)  Comment-  The  comment  was  made 
that  the  draft  Development  Document 
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refer*  to  "prcliininary  screening''  and 
"selected  mines"  bat  does  net  documenf 
that  the  mines  visited  and  samptedare 
representative  of  the  rndustry  a»  » 
whole  [most  of  the  mines  are  located  in 
Alaska),  that  the  mines  represent  the 
best  perfonnanee  or  tfie  "best  operator," 
or  the  mmes  use  the  best  available 
tecfanolofy.  Present  data  on  the  industry 
indicates  that  total  recycle  is  practiced 
by  many,  mines,  zero  discharge  is 
attainable  with  total  recycle,  and 
therefore,  total  recycle  represents  the 
best  available  teehnalogy.  The 
document  should  have  proposed  total 
recycle  as  BAT. 

Response:  The  proposed  Development 
Document  summarizes  the  studies  the 
Agtaicy  relied  on  to  develop  the 
proposed  effluent  limitations  guidelines 
and  standards  far  gold  placer  mines. 
Although  EPA  has  historical  data  from 
gold  placer  mines  from  as  early  as  1976 
and' many  subsequent  years,  the  Agency 
primarily  relied  upon  the  studies 
performed  in  1964^  since  these  technical 
data  on  treatment  performance  were 
relatively  current  and  fully  docnmented. 
The  majority  of  the  available  cost  and 
economic  data  were  also  obtained  in 
1984.  The  Alaska  mhie  sites  in  the  1964 
studies  used  both  for  engineering  site 
visits  and  sampling,  were  selected  from 
available  data  from  previous  studies 
and  through  discussiona  witfrEPA 
Region  X,  Alaska  Department  of 
Environmental  Gonservation  f AlffiGJ, 
miners'  trade  associations,  the  Placer 
Miners  Advisory  Committee  (PWAC); 
and  individ«»l- miners.  These  mines 
were  selected  to  be  as  representative  as 
possible  of  placer  mi rre»Gonsidenng 
such  factors  as:  location,  type  of  mining, 
size,  amount  and  type  of  overtjurden. 
topography,  and  treatment  employed. 
The  majority  of  the  data  are  for  Alaska 
becauac  the  majority  of  placer  mines  in 
the  US.  are  located  in  Alaska.  However, 
data  on  hiciltties  in  the  ''lower  48"  were 
also  collected  generally  from  state 
contacts  and  some  site  viaito. 

These  data  were  also  used  in  the 
analyses.  All  site  visits  inchided  the 
collection  of  data  on  existing  treatment, 
and  the  Alaska  work  provided  data  on 
pilot-scale  treatment  technology,  high 
rate  recycle,  costs  of  operatian»and 
treatmenr,  and  tfie-ecoramncvtahility  of 
mines. 

A8  dieaeda(»  were  Bserf  ttr  help  the 
Aggncy  identify  varioas'  ahemative 
technologies  to  dMne  thebasivfbr 
standards  for  existing  and  new  sources. 
The  Agency  agrees  that  several  mines 
achieve  what  has  been  referred  to  as 
"zero  discharge  '  at  least  to  the  extent  of 
full  unituiiunent' of  shiice  water  fhnvs. 
However  even  oMfer  these  conditions, 


there  nnst  seepages  from  beniis, 
overflows  from  drainaga  or  runoff  from 
these  1>est"  fivcifities.  As  dtseussed 
elsewhere  m  this  preamble,  EPA  is 
proposing  no  discharge  of  process 
wastewater  (with  drtdiiage  ailtnvances]' 
as  the  bam*  Bar  BPT,  BCT.  BAT.  and 
NSPS  for  large  dredttei  with  a 
production  rate  of  more  than  4.000  yd"/ 
day  and  BAT.  BCT  and  NSPS  for  other 
mines  processing  more  than  500  yd*/ 
day.  The  Agency  is  not  propoaing^ 
effluent  Umitations  guidelines  and 
standards  based  on  no  discharge  of 
process  wastewater  for  smalfer  placer 
mines  for  the  reasons  discussed 
elsewltere  in  this  preamble. 

(3)  Comment  The  comment  was  made 
that  it  is  not  clear  how  the  costs  of 
alternative  treatment  technology  were 
determined  in  the  draft  development 
document. 

Response:  The  cost  estimates  in 
Section  IX  of  the  draft  development 
document  weca  explained  icsome  detail 
for  various  components  (e^  ponds, 
pumps]  of  the  treatment  options.  The 
cost  of  a  treatment  compoaent  for  a 
mine  is  detennined  from  vanoua  figures 
in  the  sectiaa.  The  sosto£*gtvea 
treatment  option  is  baaed  on 
wastewater  flow  raicChydEauyc. 
loading]  and  is  the  s4Mn  of  the  cost  of  the 
componenta  making  ug  the  optioo.  Hie 
proposed  develofmient  doeument  now 
includes  an  exaraj^le  of  how  to 
determine  the  coats  of  an  option. 

(4]  Comment  One  comment  expressed 
concern  that^  limitetiaoB  for  arsenic  and 
mercury  ase  necessary  because  these 
poUutaota  are  not  cootroUed  by  the 
limitations  oa  aoUda.  and  in  view  of  the 
deciaian  of  the  Ninth  f^l^scaaX (Trustees 
for  Alaska  v.  EPA),  ERA>  must  place 
speciflc  limitations  on  atacnic  and 
mercury. 

Response:  As  is  discussed  elsewhere 
in  thia  preombite,  EPA  bee  determined 
that  its  proposed  effluent  Kmitatiens 
guidsUiMB  and  standards  on  settleable 
solidb  (SS)  and  total' suspended  solitb 
(TSS)  wiil'adeqmtefy  control  the 
discharge  of  arseine  and  mercury. 

EPA's  proposed  effluent  limitations 
guidelines  and  standards  for  dredges 
and  large  mines  (nines  processing  more 
than  508  ydVday)  are  based  on  zero 
discharge  of  procese  wastewater  with 
only  drainage  and  storm  event 
allowances.  Application  of  this 
technology  wrfl' eliminate  discfaai^s  of 
arsenic  and  mercury  from  the  process, 
wastewaters.  The  drainage  and  storm 
event  allowances  for  these  facilities 
contain  effhient  IhmtatSons  onjettleable 
solhb  09PT/BAT/NSPS]  and  total 
suspended  8o!ixft(BPr/BCT-NSPS].  As 


discussed  previously  in  this  preamble 
and  in  response  to  Comment  Iti.  EPA 
believes  these  limitations  will  ensure 
optimal  removal  of  arsenic  and  mercuzy 
U8hig.the  model  treatment  technology. 

EPA's  eflTuent  limitattonagBideline* 
and  standards  for  other  rainea  that 
process  between  20  yd  '/day  and  50Q 
yd  Vday  are  based  an  simple  settling 
and  likewise  contain  efETuent  limitalioos 
on  SS  and  TSS.  This  technaiogy 
removes  approximately  70  percent  of  the 
arsenic  and  90  percent  of  the  mercaiy  in 
the  process  wastewater.  EPA  has 
identified  DO  economically  achievable 
technology  which  could  remove  the 
remaining  arsenic  and  mercury.  EPA 
believes  that  the  limitatioos  and 
standards  on  SS.and  TSS  will.ensun 
optimal  removal,  of  aEseoic  and  mercury 
using  the  model  treetnient  tedmology^ 
Accordingly,  EPA  ianot  proposing. 
effluent  limitations  guidelioes  and 
standards  for  acsenic  and  mercury 
becaase  we  have  detennined  that'  the 
technology-based  neqanenenta  of  the 
Clean  Watcf  Act  for  toxic  poUutanta 
(i.e..  BAT.  NSPS)  will  be  satisfied  by  the 
BCT,  BAT.  NSPS  Umitationa  and 
standaods  ov  settleable  salida  and  total 
suspended  aottda. 

This  position'  is  not  mconaistenl  with. 
the  Caiut'ahakiing:iB  "EmateesfoK 
Alaaka  v.  EPA.  The  Court  had  bafone  it 
the  queatioa  of  boMr  tarimpkaaaafe 
Alaska's  water ^uattiy  atudasda  for 
arsenic  and  mercury  in  NPDES  panaito. 
The  Court  held  that  Section  301<bUl){C]b 
of  the  Act  requires  EPA  to  include 
effluent  linntatknw  for  arsenic  and 
merctvy  in  placer  mmng  permits  ifEFiV 
detennines  secfa  thnitatfons  are 
necewoiy  to  achieve  the  state  water 
quality  standarde. 

These  national  regulations  are  not 
issued  to  satisfy  state  water  quality 
standards,  but  rather  the  tedmology- 
based  reqpirements  in  Sections 
301(bHl)(A)  and  SOl^iKnof  the  Qean 
Water  Act.  The  efflmantlinritaiionB 
necessary  to  achieve  state  water  quality 
standards  will  be  determined  during  the 
NPDES  ijermit  proceeding.  As  part  of 
that  proceeding,  Umitatioss  and 
standards  for  arsenic  and  mercury  wilT 
be  added  to  the  permit  if  necessary  tb 
meet  state  water  quality  standards. 

(5]  Comment  Gammenters  suggested 
that  EPA  should  consider  alternative 
regulatory  measures  to  lessen  the 
economic  impact  on.amair  business. 
They  suggest  that:  all  of  the  provisions  of 
P.  L.  96-354  (The  Regulatory  Flexibilily 
Act)  apply  to  the  geki' placer  mining 
industry  in  Alaska  because  the  U.S: 
Small  Business  Adniinistration'a 
defmition  of  small  business  appH^'s  to 
all  Aliaska  placer  operations.  T^ey 
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therefore  argued  that  EPA  must  consider 
alternative  regulatory  approaches  to 
mitigate  or  eliminate  economic  impacts 
on  the  industry. 

Response;  EPA  has  considerable 
discretion  in  defining  "small  entities" 
>vithin  an  industry  for  purposes  of 
compliance  with  Pub.  L.  96-354  (the 
Regulatory  FlexibiUty  Act).  The 
Agency's  guidelines  for  implementing 
the  requirements  of  this  Act  clearly 
describe  this  discretion.  The  guidelines 
state  that  ".  .  .  EPA  programs  will  often 
need  to  start  out  with  a  clear  definition 
of  "small  entity"  (unless  it  is  clear  that 
the  regulation  will  have  insignificant 
impacts  on  any  affected  entities, 
whether  large  or  small).  For  this 
purpose,  the  lead  office  may  eitherk(l) 
Use  the  definitions  of  "small  entity" 
provided  in  the  Act  or  (2)  develop  its 
own  definitions." 

"Lead  offices  should  always  seriously 
consider  using  the  definitions  in  the  Act 
before  deciding  to  develop  an 
alternative.  To  establish  its  own 
definition,  the  lead  office  must  consult 
with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  (SBA) 
and  provide  the  public  an  opporttmity 
for  comment." 

As  noted  in  a  memorandum  included 
in  the  record  of  this  proposed 
rulemaking,  EPA  consulted  with  a 
representative  of  SBA's  Size  Standard 
Staff  within  the  Office  of  Advocacy  on 
January  11, 1985.  The  SBA  official  was 
informed  of  EPA's  plans  to  develop  a 
definition  of  "small  entity"  and  offer  it 
for  public  comment.  Accordingly,  EPA  is 
in  full  compliance  with  its  obligations. 

As  discussed  in  Section  XIV  of  this 
preamble,  the  Agency  conducted  a 
detailed  economic  assessment  of  placer 
mines  including  small  facilities.  EPA  has 
defined  "small  mines"  to  include  ail 
very  small  recreational/assessment 
mines  as  well  as  all  small  commercial 
operations  represented  by  model  mines 
A,  B  and  E  in  the  economic  impact 
analysis.  Consistent  with  the  Regulatory 
Flexibility  Act.  the  Agency  has 
considered  regulatory  alternatives  for 
small  mines,  and  taken  actions  to 
minimize  the  impact  of  this  regulation 
on  this  segment  of  the  industry.  EPA  is 
proposing  to  exclude  recreational/ 
assessment  mines  (i.e.,  mines  processing 
no  more  than  20  cubic  yards  of  paydirt 
material  per  day)  from  these  national 
regulations.  Furthermore,  our  analysis 
indicates  model  A,  B  and  E  operations 
(between  20  and  500  cubic  yards 
processed  per  day)  are  likely  to  be 
unprofitable  under  current  economic 
conditions.  Partly  as  a  result  of  this 
finding,  EPA  is  proposing  technology- 
based  limitations  based  on  settling  pond 
technology  only  for  mines  processing 


less  than  500  yards  per  day.  with  no 
requirement  for  recycle  of  process 
water.  Not  only  are  settling  ponds  a 
familiar  and  demonstrated  technology 
within  the  industry,  but  also  ponds  have 
long  served  as  the  basis  for  most  state 
permit  requirements  to  maintain  water 
quality.  Moreover,  many  miners  employ 
such  ponds  as  a  best  management 
practice  aimed  at  conserving  process 
water.  Hence.  EPA  believes  settling 
ponds  are  a  reasonable  requirement  for 
any  small-scale  miner  who  is  able  to 
operate  successfully  in  the  coming 
season.  Large  mines  would  be  required 
under  the  proposed  regulation  to  attain 
100  percent  recycle  of  process 
wastewater.  The  Agency's  analysis  has 
shown  that  the  ratio  of  compliance  cost 
to  projected  revenues,  calculated  for  the 
recommended  treatment  option  is  the 
same  for  small  mines  (at  settling  ponds 
only)  as  it  is  for  large  operations  (at  100 
percent  recycle).  Thus  EPA  concludes 
the  regulation  does  not  impose  an 
inordinate  burden  on  the  small  segment 
of  the  industry. 

(6)  Comment:  Several  comments  were 
made  that  grab  samples  should  not  be 
used  as  a  basis  for  pioviding  analytical 
data  to  develop  regulations  for  the  gold 
placer  mine  industry. 

Response:  Grab  samples  were  used 
rather  than  composite  samples  which 
were  used  for  other  subcategories  of  the 
ore  industry  because  performance  of 
simple  settling  to  control  settleable  and 
suspended  solids  is  better  described 
with  fairly  frequent  samples.  Alternative 
composite  samples  (over  say  a  24-hour 
period)  would  reflect  average  daily 
conditions  but  would  fail  to  reveal 
fluctuations  in  pond  performance,  for 
example  during  periods  of  sluicing 
versus  periods  of  shutdown.  Frequency 
of  sampling  is  most  important  whether 
composite  or  grab  samples  are  taken. 
Either  sample  scheme  should  be  as 
frequent  as  possible  to  define  long-term 
performance.  However,  the  Agency  used 
statistical  methodology  to  define 
variabihty  based  on  grab  samples 
because  the  settling  ponds  associated 
with  existing  placer  mines  are 
comparatively  small  when  compared  to 
settling  facilities  found  at  mines  and 
mills  in  other  subcategories  of  the  ore 
industry  that  provide  settling  time  of  24 
hours  to  30  hours  and  more.  These  large 
settling  facilities  in  general  do  not  show 
as  great  short-term  fluctuations  in 
effluent  quality  as  the  smaller  facilities 
at  placer  mines.  Placer  miners  tend  to 
operate  the  beneficiation  process 
intermittently;  the  process  operates  a 
few  hours  up  to  as  many  as  12  hours  per 
day  and  at  many  mines  the  process  is 
akin  to  batch  processes  in  which  the 
process  (sluice)  is  loaded,  run.  and  then 


stopped  while  another  load  of  paydirt  is 
moved  into  process.  On  the  other  hand, 
most  beneficiation  processes  (mills)  in 
other  subcategories  of  the  ore  industry 
are  continuous  processes,  miming 
almost  24  hours  a  day.  The  smaller  size 
of  settling  facilities  and  intermittent 
nature  of  the  operation  cause  impacts  on 
the  settUng  facilities  at  most  placer 
mines.  These  impacts  are  a  function  of 
the  settling  detention  time  for  the 
facility,  the  point  in  time  after  the 
facility  is  sampled  relative  to  the  sluice 
operating  time  and  the  volume  of 
paydirt  loaded  for  sluicing.  Grab 
samples  best  represent  these  variables 
by  providing  data  that  can  be  used  to 
establish  the  average  and  long-term 
performance  of  existing  settling  facilities 
at  placer  mines  reflecting  the  treatment 
of  the  wastewater  during  the  actual 
operation  of  the  beneficiation  process, 
even  though  operations  may  be 
intermittent  and  vary  in  loadings  during 
the  working  day. 

The  use  of  grab  samples  as  a  basis  to 
establish  treatment  performance  and 
soUds  removal  also  has  an  advantage 
over  the  use  of  composite  samples  in 
that  the  Imhoff  cone  can  be  used  as  the 
sample  container,  thereby  reducing 
solids  agglomeration  (and  causing 
artificially  high  SS  readings)  in  the 
sample  container,  and  even  more  in  the 
composite  sample.  Finally,  all  data 
reported  by  miners  and  the  monitoring 
requirements  in  the  previously  issued 
NPDES  permits  are  based  on  grab 
samples.  Therefore,  these  monitoring 
data  could  be  compared  to  EPA's 
sampling  data. 

(7)  Comment  The  comment  was  made 
that  polymer  (flocculant)  addition 
should  not  be  considered  as  a 
technology  for  placer  mines  because  of 
the  cost  and  their  possible  "chemical 
pollution." 

Response:  Chemical  aids  (e.g.. 
polyelectrolytes)  are  in  common  usage 
to  remove  residuals  of  solids  in  a  wide 
variety  of  municipal  and  industrial 
wastewater  discharges.  Polyelectrolytes 
(sometimes  called  "polymers"  or 
"organic  flocculants")  have  not  been 
used  at  full  scale  at  placer  mines,  but 
are  successfully  used  rather  widely  in 
the  ore  mining  industry  to  further 
remove  residuals  of  sohds  and  metals  in 
treated  effluent.  These  treatment 
chemicals  literally  bridge  two  or  more 
suspended  particles,  causing  them  to 
agglomerate  and  settle.  The  chemicals 
themselves  have  not  beea  shown  to 
present  an  environmental  problem  in 
previous  applications,  and  do  not  ^^ 

appear  to  present  any  implications  of 
"chemical  pollution."  Thus,  the  Agency 
undertook  an  investigation  to  determine 
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if  the  appKcation  of  polydectroJytes  to 
placer  mine  wastewater  would  be 
similarly  successfol  to  enhance  settling 
in  ponds.  While  they  were  not 
conducted  on  full  scale  treatment 
systems,  the  field  tests  conducted  by  the 
Agency  showed  highly  effective  removal 
of  soKds  and  turbidity  in  the  wastewater 
from  several  placer  mines.  Based  on 
these  test  results  and  other  engineering 
data  available,  the  Agency  decided  that 
polyelectrolytes  may  be  feasible  and 
that  it  would  be  appropriate  to  assess 
the  costs  associated  with  their  use.  The 
total  annual  cost  of  polymer  use  to 
reduce  solids  in  an  overfTow 
(blowdown)  equivalent  to  20  percent  of 
sluice  process  wastewater  was 
determined  and  is  presented  in  the 
development  document.  Based  on  the 
economic  assessment  for  the  larger 
mines,  (mines  processing  more  than  506 
yd'/day).  the  costs  appear  reasonable. 
Notwithstanding  the  generally  favorable 
findings  to  date,  the  Agency  recognizes 
that  work  remains  fo  resolve  questions 
about  full  scale  operations  (including  the 
feasibility  of  chemical  metering  systems 
and  shidge  handling  aad  disposal 
requirements)  to  reasonably  assure  this 
technology  is  "available"  for  use  by 
placer  mines.  Accordingly,  while  the  use 
of  polyelectrolytes  is  not  the  basis  for 
these  proposed  effluent  limitations 
guidelines  and  standards,  the  Agency 
will  continue  to  consider  this  technology 
in  developing  these  regulations. 

(8)  Comment  Several  comments  noted 
that  mine  revenues  estimated  by  EPA 
were  based  on  the  assumption  that  gold 
is  100  percent  pure  as  mined.  It  was 
pointed  out.  however,  that  no  more  than 
80  percent  purity  (one  comment 
suggested  82  percent)  should  be  applied 
to  gold  as  mined.  Price  fluctuation  in  the 
price  of  gold  should  also  be  considered 
in  determining  revenues  for  mines. 

Response:  Revenue  estimates  in  the 
economic  impact  analysis  supporting  the 
proposed  rule  have  been  revised  to 
reflect  gold  purity  of  Mpereent  with 
coincidental  effect  on  prices  paid  to  the 
miner.  The  market  price  for  gold  wa» 
assumed  to  be  $380  per  troy  ounce  (1984 
average  price),  but  sensitivity  analyses 
were  perfonned  using  the  ecooomic 
impact  on  model  mines  and  varying  the 
market  gold  price  between  $300  and 
$400  per  ounce.  Thus,  applying  the  80 
percent  factor,  the  price  actually 
received  by  mixies  used  in  EPA.' a 
analysis  ranges  between  $240'and  $320 
per  ounce.  The  results  of  tliese  analyses 
are  discussed  in  Section  XIV  of  this 
preamble  and  in  detail  in  the  economic 
document  supporting  the  pnqxraed  rale. 

(9)  Comment:  EPA  has  overstated  the 
availability  of  heavy  equipment  in  use 


at  Alaskan  gold  placer  mines.  Routine 
maintenance  and  repair,  often 
performed  by  the  equipment  operators 
themselves,  in  addition  to  breakdowns 
reduce  the  availability  of  heavy 
equipment  over  the  course  of  the  season. 
The  availability  should  not  exceed  67 
percent. 

Response:  EPA  has  not  assumed  100 
percent  availability  of  heavy  equipment 
in  the  model  mine  analysis  used  to 
assess  economic  impacts.  EPA's  model 
mine  estimates  of  the  costs  of  owning 
and  operating,  heavy  equipment  reflect 
an  assumption  of  2G0  operating  houcs 
per  month,  oi  800  hoius  over  the  course 
of  a  3  Vk-4  month  season.  This  figure  (200 
hours)  was  cited  by  heavy  equipment 
dealef&aa  the  standard  number  of 
operating  hours  per  moalh  guaranteed 
against  extraocdinary  repair.  However, 
a  miaac  is  assumed  to  woric  10  hours  per 
day  which.,  ia  a  30-day  month,  totals  300 
working  hours..  If  only  200  equipment 
hours  aie  available  per  monilu  this 
implies  an  equipment  availability  ratio 
of  200/300  or  67  percent  FurthenBore, 
the  assumption  of  a  lO-hour  wof  k  day  is 
believed  to  be  conservative  since  data 
indicate  miners  oltaa  woik  substantially 
longer  days.  As  the  length  of  the  %vork 
day  expands,  the  implied  equipment 
availability  ratio  declines  even  further. 
As  additional  site-specific  data  becomes 
available  to  the  Agency,  steps  will  be 
taken  to  assure  that  cost  items,  cost 
methodology,  and  model  mine  profiles 
are  reviewed  and  revised  as  necessary. 

(10)  Comment:  One  commenter  claims 
the  model  mine  profiles  in  the  draft 
economic  analysis  do  not  totally 
address  the  time  needed  for  stripping 
land  prior  to  riuicing.  This  is  due 
primarily  to  EPA's  overstatement  of 
heavy  equipment  earth-moving 
capability.  Therefore,  some  mines  will 
be  unable  to  sluice  die  unount  of 
material,  and  thus  recoverihe  volume  of 
gold,  implied  by  the  Agency  model  The 
comment^'  applied  the  conditions 
existing  at  his  own  mine  site  to  EPA's 
model  mine  C  to  justify  his  assertions. 
The  commenler's  site  is  characterized 
by  Dsquiring  the  commentsr  to  move  a 
yard  of  overburden  for  every  yard  of 
material  sluiced.  By  employing  his  site's 
"job  condition  factors,"  the  commenter 
calculated  the  produchon  capability  of 
the  bulldozer  ami  then  estimated  the 
number  of  hours  needed  to  remove 
50,000  cubic  jrards  of  overborden  in 
preparation  for  sluicing  (250  hours 
would  be  required).  Tlw  commenter 
concludes  by  determining  the  amount  of 
matericd  which  can  be  processed  (50,000 
cubic  yards)  using  the  500  machine 
hours  left  of  the  750  hours  assumed  for 
the  model.  The  50,000  cubic  yards  of 


paydirt  is  below  the  range  of  production 
model  mine  C  is  intended  to  represent. 
Therefore,  the  total  amount  of  gold 
recovered  and  revenues  earned  are 
substantially  lower  than  model  mine  C, 
thus  rendering  the  modiel  far  less 
profitable  than  B>A  claims. 

Response:  EPA  dees  not  di^Mite  the 
commenter's  calculation  of  the  earth- 
moving  capacity  of  his  bulldozer  and  the 
bulldozer  in  the  model  However,  the 
commenter  fails  to  employ  this  stated 
capacity  to  determine  the  amount  of 
material  which  can  be  sluioed.  The 
capaci^  of  the  bulldozer  is  28Q  loose 
cubic  yards  pet  hour  (LCY/hr.)  but  the 
miner  assumes  gravel  will  be  processed 
at  a  rate  of  only  lOO  LCY/hr.  While  U  is 
true  EPA's  modal  mine  C  is  described  as 
an  opeiatioaproceasiag IfiO yardsper 
hour,  this  figure  is  not  intended  to  serve 
as  a  constraint,  but  is  the  season-long 
average  implied  by  the  assumptions  of 
the  model  (75  days  gluiciaf  UXiO  cobie 
yards  during  a  lO-bom:  "aluice^ay"). 
Given  the  capabili^  of  the  buUdoser,  it 
appears  the  miner  could  siuice 
substaatiaUy  moca  than  100  yards  per 
hour  and  increase  his  total  yardage  for 
the  season  well  above  the  75,000  yd'/ 
year  used  for  A»  HoodeL  The  fraDt-end 
loader  also  costsd  for  this  model,  which 
the  commenter  states  cannot  be  used 
very  much  for  stripping,  could  assist  in 
loading  paydirt  whde  the  dozer  is 
stripping  and  add  to  the  production  by 
loading  and  clearing  tailings  from  the 
sluice.  Thus,  it  appears  the  commenter's 
claim  that  he  is  able  to  process  no  more 
than  50,000  cubic  yards  is  somewhat 
conservative.  If  the  miner  is  somehow 
constrained  by  operational  or  site- 
specific  conditions  such  that  he  is 
unable  to  sluice  more  than  this  amount, 
then  his  operation  fits  more  properly 
into  the  framework  of  model  mine  B. 
The  Agency  is  aware  of  the  variety  of 
site-specific  charaetnutics  which.  aSect 
the  production  and  dictate  the  expense 
of  opera tiug^^a  placer  min&  We  welcome 
comments  such  as  the  above  which 
discuss  these  conditions  in  the 
framework  of  the  model  mine  profiles. 

(11)  Comment  One  commenter 
suggested  that  the  use  of  the  word 
"pollutant"  throughout  the  text  of  the 
draft  technical  document  is  ill-advised 
because  placer  mining  adds  no 
imnatural  substances  to  the  waters. 

Response:  Pollutant  is  defined  In  the 
Act  and  in  40  GFR  401.11  General 
definitions.  As  defined;  "The  term 
'pollutant'  means  drec^ed  spoil,  solid 
waste,  uiceneratt>r  residtie,  sewage, 
garbage,  sewage  sludge,  mimitions, 
chemical  wastes,  biological  materials, 
radioactive  materials,  heat,  wrecked  or 
discarded  equipment,  rock,  sand,  cellar 
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dirt  and  industrial,  municipal,  and 
agricultuaf  waste  discharged  mto  water 
[emphasis  atM^d^.  Tftw  tern*  does  not 
mean  f A)  'sewage  from  Tessefe'  witfim 
the  meaning  of  sectfoR  9(2' of  tfirm  Act;  or 
(B>  water,  gas.  or  ether  RM^eriaf  which  is 
injected  hi  to*  a  weH  toJ^ifrtate 
prochictfon  of  offergaa,  orwatier 
derived"  in  association  wi<ft  off  orgas 
prodndion  anrf  dfspesesF  of  iir  a  weff,  if 
the  weffasecf  eitfter  tO'fscilitBt^ 
production  or  for  dfsposaf  purposes  is 
approved  by  atilhority  of  the  State  i» 
which  the  wdl  is  loeated,  and  if  snch 
State  dlstei  mines  that  snefr  mjectiiMr  or 
disposal  wffl  not  resaft  in  the 
degradartSon  of  grotmd'  or  stufacr  water 
resonreee.-This  definition cfetHriy 
incladet  the  eonsft'tuenta  (rock.  sand, 
industriat  waste)'  <fisch«rged  by  gold 
placer  mine  point  soorces. 

hr  addition,  the  Act  stresses  the 
control  of  the  65  classes  of  poRbtants 
that  Congress  declared  toxic  under 
section  SOTfaf  of  the  Act.  Arsenic  and 
mercury  are  ftrond  in  the  wastewater 
discharges  from  placer  mines  and  are 
included  in  the  fert  of  toxic  pdhjtants  as 
defined  by  the  Act. 

[t2)  Comment  One  CDmnmitw 
questioned  how  the  draft  devefapment 
document  can  suggest  for  BAT  the  tree  of 
process  controls  amf  changes  in 
operations  that  may  not  be  in  common 
use  by  pfeeer  a()eratiens. 

RespemmrThe  Act  specificalfy 
requires  EPA  t»  eonsiffer  process 
changes  and  control  teehatques  in 
defining  the  basis  for  BAT  limitations. 
Section  3B4fb)f  2)(B)  states.-  "Factors 
relating  to  die  assessmerrt  of  best 
available  tetlumfogy  shaff  tafte  intO' 
account  the  age  of  equipment  and 
facilities  involved,  lire  process 
employed,  ttie  engineering  aspects  of  die 
application  of  various  types  of  control 
techniques,  process  changes,  the  cost  of 
achieving  soeh  effluent  reduction,  ^OT^ 
water  qnelffy  environnrenlal  impact 
(inchidiBg  energy  retjvirementB},  and 
such  othw  factors  as  the  Administrator 
deems  appropriate"  (emphasis  adderff. 
For  pfecer  mirangBAT,  EPA  assessed 
the  avaihbilfiy  «jf  iit-process  eontrofe  as 
well  as  control  and  tresfment 
techaiffocs  of  the  end  of  Ae  recovery 
process.  In-process  fcwntl'ohi  and 
treatment  teehmqees  considtered'  as  part 
of  this  nilemalcin^  iRchicfe;  water 
conservation  through  die  nse  of 
dassification  (sereenin^  before  Ae 
sepanrtien  pioeess  fslaice),  wastes^ream' 
segregation-  so  that  pioeess  wastewater 
from  the  benefrera^oir  pmeess  is  not 
allowed  to  coHiBiiiigle  with  irane 
drainage,  the  ose  of  floeealants  in 
wastewater  ^eatnei.'f  t»  reduce  the 
solids  m  fte  wastewater  discharge,  and 


other  control  and  treatment  techniques 
discussed  in  tfte  Deveftipiueiit 
Document,  ii  order  to  be  cunstdered 
BAT,  a  process  controli  need  not  be  in 
common  use  nr  die  indus^.  ft  need  only 
be  demonstrated  by  some  niembei'  of  the 
indostry  or,  if  dte  industry's  poUotion 
control  is  found  ttj  be  uiiilui'iuly 
inadeq^uatie.  teehnoibgy  can  be 
transferred  tann  another  iodastry. 
Limit atioiis.  based  on  transfer 
technotogy  must  be  supported  by  s 
conclusion  that  the  tedmoiogy  is 
transferable  and  a  reasonable  predfction 
that  it  wilT  achieve  the  efibisnt 
limitations  gpideilnes.  See.  Tanners' 
Council  of  America  v.  Thiin.  540'r.2d 
1188  [4th  Clr.  igTBj. 

While  some  process  controla 
considered  for  BAT  axe  not  inrliided  as 
the  basis  for  BAT  in  this  propoaed 
regulfltifm,  some  mineis  may  choose  to 
implement  sucli  coaicols  to  achieve 
BAT.  The  Agency  encourages  the  use  of 
such  pcocMs  cootcols.  Foe  example, 

clasaificadOD  OC  arrooning  fjn^  [uq.  of 

mine  paydirt  before  sluicing  will  reduce 
the  water  use  at  mang;  miasS'that 
presently  req^uice  la/^e  volumes  of  wa.ter 
to  pu^  ovexsiza  material^  thcoogh  the 
sluice.  Redaced  pcoceas  water  use 
reduces  the  size  of  a  setUiog  pond 
necessaxy  tapcovide  any  givea  tsteatioa 
time  and  thstefore  reduces  the  cast  a£ 
wastswatet  teatmeat.  Similaily. 
segregaling  mine  drainage,  miae:  Eua-off. 
and  run-off  &om:  the  area  sunoundiog 
the  active  mue  by  the  use  sf  diiches 
and  berms  reduces  the  csamuogled 
waatewata  to  be  tseated  aad  the  cast  of 
treatment,  and  allows  tius  celatively 
cleaa  water  to  be  diadiacged  vMitheut 
beiog  Goolainiaated  by  psocesa  water 
used  kt  tike  heweficialMni  pcoeeaa. 

£13)  Comment:  One  cooraMntcr  said 
that  waller  raaB^oring  (sarapliag- and 
analyses)  eoata  a*  a  auBa  should  be  the 
reapenaifaili^  of  EPA. 

Respvase:  Water  manitetmg'  •£  a  point 
soatce  iSacbaegt  fsamifAugsnd 
analyses)  is  dearly  the  lespanaifaMtty  of 
the  owner  or  opeMuMm  at  the  poiat 
source  {adit^.  Section.  3C8(a](A)  at  dtt 
Act  staies  liiat  when  cacryiag  ant 
section  482  of  tlae  Act  "tfte 
Admiaiatratar  shali  scqeice  the  owner  or 
operalor  of  any  point  soarce  to  fi) 
establish  and  maintain  sudi  racordSr  (ii^ 
nnke  sueh  report*,  (iiii)  instait,  use,  and 
maintaia  soch  awiBtorBig  eqatpnient  or 
method*  (inchMling  where  appnopriste, 
biologicai  nonitoring  methods),  fivj 
sample  such  eifluents  (in  accondkmce 
with  such  mefho^  a*  such  )eea4iens,  at 
such  intervafet  and  in  such'  manner  ae 
the  Af&ninTBtratDF  shaff  prescribe},  and 
(v)  provide  such  o<9ier  ihfwmetiofr  as  he 
may  rranone^ly  reqwre." 


Section  402  establishes  the  National 
Poinitaiit  Oiscnarge  Ehmination  System 
(NPDBS7  and  the  condfthms  under 
which  the  Administrator  may  issue  an 
NPDES  permit.  Also.  4»CFR  Fart  122. 
National  Pkjffntant  ITischatge 
Elimination  System,  contains  provisfons 
for  the  NPDES  program.  Sabpart  C — 
Permit  Condifians,  at  5  122.41^)  states: 
"Duty  to  provide  information.  The 
pemdnee  s&aR  furnish  to  (he  Director. 
within  a  reasonable  tfane,  any 
information  which  the  Director  may 
request  to  detennine  whether  cause 
exists  for  modf^ing^  revoking  and 
reissuiiig,  or  terminating  this  permit  or 
to  detennine  compliance  with  this 
permit.  The  perminee  shall  also  fundsh 
to  the  Director  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit."  "CBrector'*  is  defined  as  the 
EPA  RegionaT Administrator  or  the  chief 
administrative  officer  of  any  State 
agency  operating  an  approved  NPDES 
program. 

(14)  Comment:  Geograpkic 
coosidfratione  have  beea  eliminated  as 
a  basis  ior  subcategprizatioa;  boweves. 
remote  sites  in  Alaska  have  economic 
and  raeduuBcal  difficulties  not  preaeat 
in  the  "Lower  4&,"  Ako,  cliauie  and 
raiafall  di&er  between  Alaska  and  the 
Lower  48. 

Respomse:  As  discussed  in  the 
Develiapmcnt  rWirM«i»iii,  gr«yj^J>i^ 
location  was  conaideKd  as  a  poaaib4e 
basis  for  aubcategorizi^ian.  bat  upon 
examinatioB  and  analysis  of  nagne*  in 
seven  minisg  distcicta  in  Alaska 
(represcBdng  %  of  the  tntai  BMnes  in 
Alaska)  and  conqaaxia^  these  mines  io 
Alaska  widi  aiineB  ia  ^  L^anrer  4ft  for 
which  we  have  infiTrmatian  aai  data., 
the  Agency  found  many  sinilBiillKs^ 
Regardless  of  geagcapine  bcation  within 
Alaska  or  whether  the  miBC  was  located 
in  tkc  western  states  o*  m  Ak^ta^  the 
mines  used  siailas  iiiaiag  method*  and 
benefication  methods  and  wodted  widk 
similar  types  of  ayipaM-at  and  the 
wastewater  dtaraclenstics.  ia-ptace 
treatment  and  wastewater  treatutiiiBy 
were  all  sonilBr.  Likewiae  cliinate  and 
rainfeU  do  not  justify  separate 
subcategories.  EFA  has  fiiand  that 
geographic  >sealww  dees  eflfett  die  amt 
of  doings  bosinessv  For  exaaipie.  the 
sheer  logistics  af  raises  wr&eaf  road 
access  leads  to  h^faer  cests  of 
operadon.  Aho  kwaHsn,  t^  way  ef 
cliinate,  aSeefg  the  dara^iew  ef  the 
mining  season  and  the  opportunity  te- 
mine  and  process,  hi  the  Agency's 
analyses,  tfceae  rfects  have  been 
accommodated  m  dtBniiig  laeonK  and 
profitabilfty  of  mines.  Fbr  instenee,  !fce 
financial  profile  for  the  mfnes  in  Alaska 
and  the  western  states  reflects 
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differences  in  operating  days  per  season 
due  to  variable  thaw-freeze  between 
these  locations. 

Rainfall,  as  a  basis  for 
subcategorization,  was  considered  as  a 
component  of  climate.  In  addition, 
rainfall  intensity  was  considered  in  the 
storm  exemptions  provided  in 
§§  440.131(a)  (2j  and  (3).  The  storm 
exemption  and  the  size  of  the  treatment 
system  required  to  qualify  for  the  ' 
exemption  are  based  on  the  5-year,  6- 
hour  precipitation  event  at  the  specific 
mine  location.  Therefore,  the  larger  the  5 
year,  6  hour  precipitation  event,  the 
larger  the  pond  must  be  required  to 
qualify  for  the  relief.  However,  the  5- 
year,  6-hour  precipitation  event  in 
Alaska  is  about  0.75  to  1.5  inches, 
depending  upon  the  mine  site,  and  in  the 
western  states,  is  about  0.5  to  1.25 
inches.  These  ranges  of  intensity  do  not 
support  a  separate  subcategorization 
based  on  rainfall. 

(15)  Comment-  Topography  is 
dismissed  as  a  basis  for 
subcategorization  but  the  EPA  analysis 
details  the  economic  and  physical 
impacts  of  topography  on  placer  mining. 

Response:  Topography  is  a  further, 
specific  aspect  of  geography  (location) 
and  the  Agency  did  consider  topography 
as  a  possible  basis  for 
subcategorization.  The  Agency  can  find 
no  justification  to  subcategorize  based 
on  the  topography  at  a  mine. 

Topography  diners  from  mine  site  to 
mine  site  and  sometimes  varies 
considerably  even  within  a  mine 
operator's  claim  area.  But  the  Agency 
has  found  that  production  practices, 
wastewater  characteristics,  and 
treatability  are  similar  for  all  types  of 
topography.  Generally,  mines  in  Alaska 
and  the  lower  48  states  can  be 
characterized  as  operating  in  valleys, 
either  instream  or  on  the  flood  plains  of 
a  stream,  and  as  generally  having 
sufficient  land  area  to  mine  and  build 
wastewater  treatment  facilities. 
However,  a  few  mines  for  which  EPA 
has  data  (3  of  the  33  site  visits  in  1984) 
are  located  in  rugged,  narrow,  and 
steeply  sloping  valleys  which  constrain 
the  land  available  for  both  mining  and 
building  wastewater  treatment  facilities 
(ponds).  At  least  partially  because  of 
these  constraints,  these  mines  are 
smaller  mines,  i.e.,  they  process  less 
than  500  ydVday,  which  as  a  group  are 
already  identified  by  the  Agency  as  not 
requiring  additional  controls  beyond 
BPT.  Therefore,  EPA  has  indirectly 
accounted  for  varying  topography. 

The  Agency  believes  the  number  of 
mines  located  in  this  type  of  topography 
is  small  and  that  these  mines  already 
approach  base  line  closure,  i.e.,  are 
marginal  operations  because  of  their 


small  size.  However,  the  Agency  is 
aware  of  the  space  availability  issue 
and  specifically  requests  information 
and  data  from  owners  and  operators  of 
mines  which  believe  they  have 
constraints  on  their  mine  caused  by  the 
topography  of  the  mine  or  area  adjacent 
to  the  mine.  If  this  data  supports  a 
conclusion  that  different  limitations  and 
standards  should  be  established  for 
mines  on  the  basis  of  topography,  EPA 
will  subcategorize  the  industry 
accordingly. 

(16)  Comment  The  comment  was 
made  that  in  Table  V-2  of  the  draft 
development  docimient,  the  sample 
population  of  mines  in  Alaska  is  too 
small  and  is  biased  towards  easily 
accessible  mines  (reached  by  road) 
which  are  not  representative  of  the 
Alaska  industry. 

Response:  The  table  referenced  lists 
by  mine  code  approximately  100  mines 
that  were  sampled  by  EPA  or  EPA 
contractors  from  1982  to  1984.  These 
mines  represent  both  remote  and  readily 
accessible  sites,  and  all  types  of 
practices  and  mine  site  situations.  The 
Agency  believes  the  data  are 
representative.  The  majority  of  the  data 
is  for  mines  located  in  Alaska  because 
most  placer  mines  are  in  Alaska.  As 
discussed  elsewhere  in  this  section  (See 
Comment  2),  the  Agency  relied 
substantially  upon  the  results  from  the 
1984  studies  in  Alaska  to  develop  this 
proposed  guideline.  The  mine  sites  were 
selected  to  be  typical  and  representative 
of  mines  found  across  Alaska.  The  sites 
are  located  across  7  mining  districts  (as 
detailed  by  the  United  States 
Department  of  the  Interior's  Geological 
Survey)  where  over  %  of  the  total  mines 
in  Alaska  are  located.  Some  emphasis 
was  on  the  Circle  District  and  Fairbanks 
District  where  about  40  percent  of  the 
total  mines  in  Alaska  are  located.  It  is 
true  that  the  mines  in  these  two  districts 
are  comparatively  accessible  and  can  be 
reached  by  road.  Indeed,  available  data 
show  a  substantial  percentage  of  all 
mines  in  Alaska  are  located  at 
accessible  sites.  However,  mine  site 
visits  were  also  made  to  mines  in  the 
Yentna  District,  Kantishna  District,  and 
Koyokuk  District  which  are  not  easily 
accessible  and  are  reached  by  "winter 
roads  and  trails"  or  by  air. 

(17)  Comment:  Commenters  requested 
that  EPA  clarify  sampling  techniques  to 
acquire  grab  samples  and  show  that 
they  maintained  consistency  between 
and  among  sample  sites.  They  stated 
that  if  sampling  techniques  are  not 
"identical"  at  all  sites,  you  carmot 
compare  the  results  in  any  meaningful 
way.  Also,  sampling  during  periods 
when  there  was  no  sluicing  activity 
would  lead  to  artifically  low  results. 


Response:  In  the  studies  conducted  by 
EPA  in  1984,  grab  samples  were  taken  at 
prescribed  intervals  for  2-^  days  per 
mine.  Measurements  were  made  in  the 
field  for  pH,  temperature,  turbidity,  and 
settleable  solids.  Samples  were  also 
provided  for  laboratory  measurements 
of  total  suspended  solids  (TSS).  For 
each  site,  the  sample  location,  date,  and 
time  were  noted  and  a  sketch  of  the 
mine  site  and  sample  locations  was 
prepared.  At  every  mine,  samples  were 
taken  from  the  following:  supply,  sluice 
discharge,  and  final  effluent  (except  for 
those  mines  recycling  100  percent). 
Depending  on  the  mine  layout  and  water 
use,  additional  samples  were  obtained 
for  the  same  measurements  on  recycle 
water,  intermediate  pond  effluent 
(where  more  than  one  pond  was  in  use), 
ground  water,  mine  drainage,  and  runoff 
from  boiling  (washing  ore  with  high 
pressure  water).  Water  samples  were 
taken  during  periods  when  the  mine  was 
actively  operating  and  sluicing  ore. 
Samples  were  collected,  preserved,  and 
transported  in  accordance  with  the 
procedures  in  Appendix  in  of  "Sampling 
and  Analysis'  Procedures  for  Screening 
of  Industrial  Effiuents  for  Priority 
Pollutants"  (EPA  Environmental 
Monitoring  and  Support  Laboratory. 
Cincinnati,  Ohio,  March  1977). 

"Identical"  samples  are  pragmatically 
unlikely  and  statistically  remote  for  any 
water  discharge.  This  is  especially  so  in 
the  placer  mining  industry  where 
process  controls  (e.g.,  automation)  are 
not  present  and  pollutant  loads  are  high. 
Moreover,  there  is  certain  inherent 
variation  in  sampling  due  to  many 
influences,  one  important  aspect  of 
which  is  "sampling  error."  This  is  a 
statistical  term  that  generally  refers  to 
any  error  from  "true"  value  or  "exact" 
samples  occasioned  by  action  of  the 
person  taking  the  sample,  changes  in  the 
discharge  being  tested,  differences  in 
accessibility  of  sample  points  and  other 
factors.  The  Agency  is  fully  aware  of 
these  factors  and  therefore  follows  a 
very  consistent  procedure  at  each  mine 
and  for  each  individual  sample  to 
minimize  both  sample  variation  and 
measurement  variability.  The  Agency 
then  applies  statisticaF  analyses  to  the 
actual  data  to  obtain  a  measure  of  the 
overall  variability  in  effluent 
characteristic  when  defining  technology 
performance.  This  variability  is  reflected 
in  daily  maxima  and  monthly  averages 
presented  in  the  proposed  Development 
Document.  These  averages  reflect  the 
performance  of  all  mines  tested  that  had 
treatment  ponds  in  place,  not  just  the 
best  mines.  In  assessing  performance  of 
the  best  mines  as  well  as  engineering 
evaluation  of  properly  designed  and 
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operated  ponds  (6  hour  detentioa  timei. 
the  Agency  believes  that  0.2  mlA  SSfs 
achievable  at  all  times.  That  is,  the 
variability  in  efRueiit  peribrmance  fbr 
settfeaUe  soMb  oaairs  below  thts  iWel. 
Well  designed  and  operated  ponds  wifl 
simply  contakr  wastewater  long  enough 
to  assore  settling' of  theae  large  partfcfes 
and  sonds  substautfaffy  dimiufsh  tbe 
influemw  of  varnbfltty  of  thfs 
parameter.  The  svwSa^ie  data  supports 
this  condnsion.  fSse  Siectton  Vffl  C  BPT 
Reconnrendafions).  ffw  totaf  suspended 
solids,  however,  tfre  Agency  is 
proposing  only  a  30-day  (long-term) 
average  tw&awe  EPA  belTeve»  timt  even 
well  dnaigwail  and  aperated  pwfah  witt 
experieac*  imy-^^-dof  wrfcifeititji  fep 
this  paraaMteE,  wKilc  this  ksi^enB 
average  can  be  met  Tht  Agency  i»  very 
interfiled  in  reonrias  addikoBBi  data 
oB  nnv  waste  and  ettiant 
charactcri8tic»fer  scMinUe  solids  and 
total  suspended  soUda  la  assess  tiisse 
variabditjr  factaES  (Sm  Solicitation  of 
Commento,  Section  XXIi> 

(18]  Comment  Two  csrarasntErs 
questioaed  the  f*-^fs*<ftfli  oietliads 
employed  by  the  Ageaiy.  fat  pacticBlac 
they  assoteid  tkat  ihe  samj^liBg  sditme 
and  sample  siaes  wenr  inadequate  and 
the  distributional  model  (tiie  deite- 
lognonaal  diatribution)  aad  the  laedisds 
used  ta  eatiauUe  the  laeaA  aad^90th 
percentile  of  the  deUa-4ogBaaBal  were 
not  appropriate.  Ob«  of  tke  coiBmeatcss 
also  questioaed  the  difference  heUwees 
the  daily  and  monthly  Hmitations. 

Response:  The  sample  was  designed 
to  obtain  iafonnation  from  miaes  af  - 
varioas  aiaea  aod  emas  with  a  broad 
range  of  sluice  vtata  tseatatent  <■ 
controla  (e.g..  simple  aetdia^  recycle]. 
The  compoaitiao  of  the  Qaal  sample 
reflected  a  coBi{iEoraise  between  the 
competing  requiseaeats  af  ecaaoaiic 
and  effluent  data  g,atheiiag,  Ib  order  ta 
assure  that  the  sac  (ije.,  sluicng 
capacity]  distributiaB  of  the  industry 
was  ptoperly  represented  is  the  sample, 
the  iodustry  waa  stratified  by  size^  The 
sample  was  then  designed  aa  that  each 
stratum  was  properly  represented  in  \te 
sauaple. 

.  Aa  discussed  ia  rispoase  to  Coaaaent 
17  and  Comment  ftahave,  the  saiaphng 
technique  and  procedure  ia  tbe  studies 
conducted  by  EPA  used  grab  samples  at 
the  same  saaaple  paiat  at  each  miiw.  e.g., 
final >  niBBiil.  so  &at coasistency  was 
mainteiaed  ia  sampling,  al  a  miae  and 
between  mines.  Frequent  gtab  samples 
of  a  mine's  eflFhienf  were  used  to 
accaunl  fat  fluctuatiooa  iii.  treatment 
performance  caused  by  the  iatecmittcat 
natuie  of  the  sluice  prffcpss  during,  the 
time  a  mine  is  npgrating  T]ie  a«]^tles 
are  representative  of  the  treated 


discharge  from  an  ^^rating  ahiice. 
Samflea  bam  "dawn  days"  and  the 
normal  periods  when  amine  i&not 
operating  Qnest  minea  sampled  were 
operated  10  to  12  hours  per  day,  not  24 
hours]  were  not  included  in  the  data 
base  used  for  statistical  analyses. 

The  Agency  used  stafiatical 
techm^ues  to  define  the  pattern  of 
treatment  perfionnaxice  for  gftifTy 
controL  For  nnaTyiHg  of  eShieat 
settleable  salldt,  EFA  empioycd  Ae. 
"deltahtagporBiar'  statistical  model  to 
pccdict  mean  and  98th  percentile  level 
effluent  ckaiacteriatica  for  the  mines 
sampled  by  the  Agency.  The  delta- 
lognormal  i»  »  ps^abili^  diatxibution 
which  ia  a  gpnfml  fonn  of  the  ingpnnnai 
distribution  used  extensively  in  the 
determination  of  treatment  performance 
limitaHona  in  effluent  ^lidelines 

regulations,  inrTii<Jing  ore  minings  The 
basic  appnaach.  is  to  use  statistical 
methods  ta  model  observed  pfTrin»nt 
data.  This  is  done  Iqr  fitting  the  data  to 
mathematicai  formulae  known  a& 
probability  dlstributiaas.  Estimateaof 
the  99th  percentiles  of  dlstributicms  fit  to 
effluent  data  are  used  as  the  basis  of 
limitations.  A  probability  distribution 
describes  the  vanatian  in  a  set  of  data 
and  pnxvidiea  a  —pphnnignv  fas 
estima^ng,  the  pprrogtitps  an/^ 
vanabiEty  of  a  populatioa  based  an 
small  samples.  A  well-known  example 
of  a  pmbability  distribation  ia  the 
familiar  beU-ahaped  curve  of  the  normal 
distribution.  The  logn^umal  ia  clasely 
related  to  the  narmai  distribution  in  thad 
the  logarithms  of  lognormaQy 
distributed  data  follow  the  bell-sh^ed 
curve  of  the  normal  ftigt^i^^|tion.  The 
primary  factor  in  detenniaing  the 
adequacy  of  the  fit  of  a  distribution  to  a 
set  of  data  is  the  reJatiooahip  between 
the  general  shape  displayed  by  a 
graphical  plot  of  the  data  and  the  shape 
of  the  curve  determined  by  the 
matliematical  formula  for  the 
distzifaution.  While  na  set  of  observed 
data  wiH  fit  a  infi*fip»Mitfral  mo'ff  f 
precisely,  the  data  wiE  usually  display  a 
shape  that  ie  reasonably  close  to  a 
particular  distribution.  Usuafly,  laig^ 
data  ae&  wiD  display  a  more  distinct 
shape  than  smaller  data  sets.  However, 
the  Agency  has  found,  in  extensive  work 
with  data  sets  of  various  siaes.  that  the 
lagoormal  distribution  provides  a 
reasonable  tool  ta  analyse  eSluent  data. 
(IS^  ConuneaU  Two  coauoeaters  took 
issue  with  the  Agency's  ioterptetation  ol 
the  relatioaships  of  acaeoie  and  mescucy 
to  total  suspended  soiids  (TSS],  clainnng 
that  the  resuita  of  the  cornelatioBa  are 
indiatiact,  not  suppocted  i^  a 
coaaidecatioa  ef  the  cbeHucali  makeuf 
(fom).  of  the  arsenic  wad  mercury,  aad 


based  apon  too  few  samples  for  arsenic 
and  mercury. 

Reaponse:  EPA  used  statistical 
techniques  to  examine  whether  the  data 
support  the  premise  ibat  removal  of 
arsenic  and  mercury  ia  aasodated  with 
the  removal  of  S6  and  TSS.  This  premise 
is  based  on  the  notLon  that  arsenic  (As) 
and  mercury  (H^  in  particulate  or  solid 
form  should  be  remaved  with  the  other 
solids.  The  Agency  believes  the 
statistical  analysis,  supported  by 
engineering  judgment  and  information 
from  many  minf^,  canfirms  this  basic 
premise.  The  Agency  conducted  pilat 
tests  of  su^jle  settling,  oa  samples  of 
mine  wastewater.  The  results  of  the 
pilot  teats  show  that  as  solids  were 
removed  fiiom  samples  of  untreated 
mine  wastewater,  the  concentrations  of 
As  and  Hg  were  also  rydv^'pd  These 
results  were  confirmed  by  statistical 
analysis  of  the  pilot  test  data. 

(20]  Commeat:  One  conmenter 
observed  that  the  draft  Developmaot 
DociuBeai  "admits"  that  quiescent 
settling  does  not  exist  in  settling  ponde. 
suspended  solids  in  placec  effluents  are 
often  ^redomiaately)  colloidal 
suspensions,  and  in  no  case  did 
turbidity  levelaever  reach  &  MTU  at 
existing  facilities  or  in  pilot  testing. 
Therefore,  it  is  unreasonable  to  expect  a 
placer  mine  to  achieve  5  NTU  at  end-of- 
pipe. 

Response:  The  issue  raised  by  the 
commpnter  on  the  achievability  of  a 
turbidity  limitation  of  5  NTU  is  related 
to  individaal  NTOES  penait  rnm%Ait{nn^ 
This  prc^osed  regulation  does  not 
impose  effluent  limitations  on  turbidity. 
Effluent  limitations  and  standards  are 
being  proposed  based  on  two 
technologies,  simple  settling  and 
recycle.  The  Wl  effluent  limitations 
based  on  simple  settling  require  coatcol 
of  solids  in  the  wastewciter  diachacge.      / 
e.g..  settleable  solids  and  TSS.  The  BCT, 
BAT,  and  NSPS  effluent  UmiUtiona 
guidelines  and  standards  for  larger 
mines,  as  well  as  the  BPT  effluent 
limitatioBS  guidelines  foe  dredges 
require  no  discharge  of  process 
wastewater  koto,  the  sluiciag  process 
based  upoa  cecyde. 

TIk  caaunent  ia  cairect  that  effluent 
turbidi^  levels  aC  S  NTU  have  not  been 
observed  ia  diacharges  fiera  aay 
technoLsgy  at  mines  [ke.,  disdMuoa 
from  pond  systems  with:  or  without 
recycle)  aoc  was  this  level  uttniMsd  in 
floccttlant-aided  setthng  tests.  Howcvei. 
for  placs  mines,  turbidity  sedttctitn  can 
be  achieved  by  sehda  eaar^ol  and 
recycle  of  pracesa  (sluice)  water  ia 
believed  ta  be  the  most  technically  aad 
ecoaBoucaUy  feasible  racana  to  cantiol 
solids. 
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Turbidity  effluent  limitations  will  be 
included  in  NPDES  permits  if  necessary 
to  meet  state  water  quality  standards. 
Questions  pertaining  to  the  achievability 
of  any  such  effluent  limitation  should  be 
raised  with  the  State  when  it  establishes 
or  reviews  its  water  quality  standards. 

(2)  Comment:  A  number  of  comments 
were  received  regarding  the  validity  of  a 
conclusion  in  the  draft  Development 
Document  that  it  appears  that  gold  loss, 
due  to  recycle  of  process  water  with 
high  solids  concentrations,  is  minimal. 
The  conclusion  was  based  primarily 
upon  two  pilot  scale  studies  of  gold 
recovery  in  a  sluice  when  the  "reS  in  the 
process  water  is  varied  from  0  to  about 
200,000  mg/1.  Commenters  stated  the 
conclusion  is  not  valid  because:  a 
known  quantity  of  gold  was  salted  into 
paydirt  with  an  unknown  quantity  of 
gold  and  the  percent  recovery  is  then 
meaningless;  the  tests  were  based  on 
"only  2"  tests;  "fine  gold"  was  defined 
as  -30  to  +60  mesh  and  the  flne  gold 
that  is  lost  due  to  recycle  (high  TSS)  is 
— 100  mesh  according  to  one  commenter 
and  —200  mesh  according  to  a  second 
commenter.  They  claim  recycle  (with 
high  TSS)  causes  reduced  gold  recovery 
in  a  sluice  in  direct  proportion  to  the 
solids  concentration. 

Response:  A  concern  often  repeated 
by  miners  is  that  recycle  washwater 
containing  high  TSS  reduces  gold 
recovery  in  a  sluice.  However,  no 
conclusive  data  were  offered  to  quantify 
the  loss  or,  if  there  is  a  loss,  what  TSS 
concentration  starts  to  effect  a  loss. 
Information  submitted  or  referenced  to 
confirm  gold  loss  due  to  recycle  or 
buildup  of  solids  consists  of  anecdotal 
data  that  is  either  not  measurable  or,  if 
measured,  lacked  control  data  that 
would  indicate  the  conclusion  (i.e.,  that 
there  is  gold  loss  with  recycle  water) 
was  in  fact  a  loss  of  recoverable  product 
and  not  an  extraneous  or  circumstantial 
difference  in  recovered  gold.  More 
ounces  of  gold  per  cubic  yard  of  paydirt 
from  one  area  of  a  mine  sluiced  with 
clean  water  vs  fewer  ounces  of  gold  per 
cubic  yard  of  paydirt  from  a  second  area 
of  a  mine  sluiced  with  recycle  water 
does  not  necessarily  mean  there  was  a 
loss  of  recovery  due  to  recycle,  i.e.,  the 
assay  of  the  paydirt  could  be  quite 
higher  in  the  first  area.  A  literature 
search  of  mining  texts,  handbooks,  and 
articles  offered  narrative  data  but  not 
quantifying  information.  (Primarily 
because  the  assumption  is  sufficient 
water  is  available  for  mining  and 
washing  of  paydirt  and  water  is 
recycled  only  in  water  short  areas). 
Therefore.  EPA  and  ADEC  funded 
projects  to  start  to  provide  reasonably 
hard  data  and  information  that 


addresses  the  issue.  While  the  two 
studies  are  not  all  inclusive,  the  results 
of  the  studies  of  two  separate  paydirts 
with  only  small  variation  in  the  study 
methods  are  the  same,  i.e.  over  99 
percent  of  the  gold  was  recovered  in  the 
pilot  test  sluice  regardless  of  the 
concentrations  of  TSS. 

In  the  pilot  test  conducted  for  ADEC, 
a  fixed  amount  of  paydirt  was  washed 
to  recover  the  unknown  gold  in  the 
paydirt.  This  "barren  paydirt"  was  then 
salted  with  a  known  amount  of  gold. 
The  same  barren  paydirt  and  salted  gold 
was  washed,  recovered,  reblended, 
washed  and  recovered  using  washwater 
with  varied  amounts  of  TSS.  Gold 
recovery  for  all  concentrations  of  TSS 
was  over  99  percent. 

The  pilot  test  recycle  study  conducted 
for  EPA  used  paydirt  from  a  different 
mine  and  a  larger  sample  of  paydirt  to 
provide  a  fresh  sample  of  paydirt  for 
each  test  run.  Part  of  the  pilot  test 
included  coning  and  dividing  the  ore 
sample  to  provide  an  ore  sample  split 
for  each  test  run  which  is  a  standard 
method  used  in  an  ore  dressing 
laboratory  for  large  bulk  samples. 
Theoretically,  the  same  amount  of 
"unknown"  gold  was  in  each  sample 
split.  As  with  the  other  pilot  test,  a 
known  quantity  of  gold  was  added  to  a 
split  before  a  test  run  to  be  certain  there 
was  gold  to  measure  as  recovered  gold. 
From  the  results  of  the  tests,  it  appears 
the  paydirt  was  essentially  barren 
because  99.5  percent  of  the  known  gold 
added  was  recovered  in  the  test  runs. 
Gold  recovery  of  the  known  gold  was 
consistant  in  each  run  and  there  was 
over  99  percent  recovery  regardless  of 
the  TSS  concentrations. 

There  is  no  single  recognized  standard 
of  what  mesh  gold  is  "fine  gold." 
Authors  of  mining  texts  and  mining 
articles  define  fine  gold,  depending  upon 
the  author,  from  —10  mesh  to  —100 
mesh  when  discussing  both  loss  of  gold 
(percent  recovery  of  recoverable  gold) 
and  recoverable  gold  (what  size  gold 
can  be  recovered  in  a  sluice).  The 
Agency  is  not  defining  what  size 
constitutes  fine  gold.  Placer  gold  (for  the 
EPA  sponsored  test)  was  obtained  from 
a  mine  in  an  as  recovered  condition 
from  mine's  sluice  and  was  size 
—30+60  mesh.  However,  apparently 
from  abrasion  during  the  repeated  use  of 
the  gold  in  the  pilot  test  runs,  the 
—30+60  mesh  gold  was  broken  down  so 
that  after  the  final  test  run,  about  11 
percent  of  the  recovered  gold  was 
-60+100  mesh.  Including  the  -100 
mesh  gold,  after  5  test  runs  using  wash 
water  with  varying  TSS  concentrations, 
the  loss  of  the  original  known  gold  was 
less  than  0.3  percent.  This  indicates  that 


in  the  pilot  sluice  some  recoverable  gold 
is  —60  mesh. 

Based  on  the  data  available  to  the 
Agency  at  this  time,  there  appears  to  be 
no  gold  loss  attributable  to  high  TSS 
even  in  the  200,000  mg/l  range. 
Furthermore,  simple  settling  even  for  an 
hour  will  reduce  TSS  to  less  than  5000 
mg/1.  Therefore,  if  as  alleged  there  is 
some  direct  relationship  between  TSS 
and  gold  loss,  the  Agency  believes  the 
loss  would  be  insignificant  if  the  recycle 
water  is  allowed  to  settle  for  a  few 
hours. 

(22)  Comment:  Turbidity  should  not  be 
used  to  regulate  the  placer  industry 
because  there  is  no  documented  cause 
and  effect  between  turbidity  and 
environmental  damage. 

Response:  As  discussed  above,  the 
national  regulation  for  gold  placer  mines 
being  proposed  does  not  establish 
effluent  limitations  guidelines  or 
standards  for  turbidity.  Some  states 
have  water  quality  standards  for 
turbidity.  If  a  state  has  such  water 
quality  standards,  effluent  limitations 
and  standards  for  turbidity  will  be 
included  in  any  NPDES  permit  as 
necessary  to  meet  the  state  water 
quality  standards. 

As  discussed  in  the  Development 
Document  supporting  this  proposed 
regulation,  turbidity  is  a 
nonconventional  pollutant  that  was 
considered  for  regulation  of  gold  placer 
mines  discharges.  Turbidity  is  defined 
by  the  American  Public  Health 
Association  (APHA,  1980)  as  "an 
expression  of  the  optical  property  of  a 
sample  that  causes  light  to  be  scattered 
and  absorbed  rather  than  transmitted  in 
straight  lines  through  the  sample." 
Turbidity  in  water  is  caused  by 
suspended  matter  (including  clay,  silt, 
finely  divided  organic  and  inorganic 
matter,  plankton,  and  other  microscopic 
organisms).  Solids  and  turbidity  are 
measured  differently.  The  terms  solids 
and  turbidity  are  analogous,  but  they  are 
not  synonomous  measures  of  water 
quality.  Turbidity  is  a  measure  of  the 
light  scattering  properties  of  the  sample. 
Turbidity  is  measured  by  Jackson  candle 
turbidimeters  or  nephelometers,  in 
Jackson  turbidity  units  (JTU)  and 
nephelometric  turbidity  unita  (NTU). 
respectively.  Solids  are  generally 
reported  on  a  concentration  (milligrams 
per  liter)  basis.  The  size,  shape,  and 
refractive  index  of  suspended 
particulate  matter  are  not  directly 
related  to  the  concentration  and  specific 
gravity  of  the  suspended  matter. 
Therefore,  measurements  of  suspended 
solids  and  turbidity  are  not 
interchangeable. 
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Criteria  for  solids  (suspended  and 
settleable)  and  turbidity  are  included  as 
a  part  of  the  EPA  Red  Book.  Quality 
Criteria  for  Water  (U.S.  Environmental 
Protection  Agency.  1976).  The  EPA  Red 
Book  incorporates  both  solids 
(suspended  and  setUeable]  and  turbidity 
in  a  single  criterion  (U.S.  EPA.  1976). 
The  criterion  is  written  as  follows: 

Freshwater  fish  and  other  aquatic  life: 
Settleable  and  suspended  solids  should 
not  reduce  the  depth  of  the 
compensadon  point  for  photosynthetic 
activity  by  more  than  10  percent  fipom 
the  seasonally  established  norm  for 
aquatic  life. 

Turbidity  restricts  the  depth  to  which 
light  will  penetrate  in  water.  Decreases 
in  light  penetration  cause  reductions  in 
photosynthesis,  and  thus  in  primary 
production.  Animals  dependent  upon 
vision  for  feeding  are  also  adversely 
affected  by  the  decreased  light  since  the 
ability  to  see  their  prey  is  impaired.  Both 
lethal  and  sublethal  sediment  effects  of 
high  turbidity  have  been  demonstrated, 
along  with  habitat  changes  that  render 
an  area  unsuitable  for  particular 
species.  Suspended  clays  may  be 
detrimental  to  zooplankton  as  their 
feeding  efficiency  decreases  and 
particles  that  have  a  little  or  no 
nutritional  value  are  ingested. 

(23)  Comment:  The  Comment  was 
made  that  EPA's  prediction  in  the  draft 
economic  analysis  that  every  single 
model  A  size  mine  in  Alaska  is  going  to 
close  is  not  credible.  The  closure 
prediction  is  based  on  unprofitability 
created  largely  on  paper  by  the 
inclusion  of  "opportunity  cost  of 
capital."  This  is  an  accounting  cost  only 
and  does  not  affect  the  cash  flow  in  a 
negative  manner  as  do  labor  expense 
and  fuel  costs.  It  is  unrealistic  to  assume 
all  110  (est.)  mines  represented  by  model 
A  will  close.  Miners  will  often  continue 
to  operate  through  bad  seasons  in  the 
hope  of  encountering  better  paydirt,  to 
build  equity  through  exploration,  and/or 
for  a  variety  of  other  reasons.  It  is  also 
absurd  for  EPA  to  assume  that  no  mines 
in  the  continental  United  States  are 
going  to  close. 

Response:  The  conclusions  drawn 
from  EPA's  model  mine  analysis 
concerning  the  profitability  of  various 
size  operations  are  general  in  nature 
and  are  not  specifically  applicable  to 
every  existing  placer  operation.  The 
very  nature  of  a  "model"  analysis 
precludes  any  such  narrow 
determinations.  Hence.  EPA  does  not 
conclude  that  each  and  every  placer 
mine  of  model  A  or  B  dimensions  will  be 
improfitable  in  the  coming  season  and 
therefore  will  not  operate.  Instead,  EPA 
believes  mines  of  this  size  will  require 
very  capable  and  cost-efficient 


operators  to  earn  a  profit  during  the  1985 
season,  laregly  due  to  currently 
depressed  gold  prices.  Furthermore.  EPA 
recognizes  that  many  factors  affect  the 
decision  to  operate  in  a  given  year,  and 
that  expected  profit  is  not  the  sole 
motive.  As  explained  elsewhere  in  the 
preamble  to  the  proposed  regulation  and 
the  supporting  economic  impact 
assessment,-the  projection  that  all 
model  A  or  B  mines  will  shut  down  is  a 
worst  case  assumption  only.  The 
Agency  fully  reaUzes  that,  due  primarily 
to  the  inherent  hetererogenity  of  the 
placer  mining  industry,  some  percentage 
of  these  mines  will  operate  in  the 
coming  season.  The  hnplication  of  the 
analysis  (based  largely  on  the 
assumptions  therein)  is  that  current 
economic  conditions  will  make  it 
difficult  for  many  mines  of  this  size  to 
operate  profitably. 

Placer  operations  in  the  lower  48 
states  are  profiled  in  the  economic 
analysis  by  model  E.  intended  to 
represent  continental  placer  mines 
processing  75  cubic  yards  of  paydirt  per 
hour  or  less.  As  currently  constructed, 
this  model  appears  unprofitable  in  the 
baselipe  as  well  under  current  economic 
conditions.  Thus  it  is  projected  that 
many  such  operations  in  the  lower  48 
states  will  not  operate  (at  least  not 
profitably)  in  the  coming  seasons. 
Again.  EPA  does  not  mean  to  suggest 
that  all  284  (est.)  mines  of  this  size  will 
shut  down,  but  instead  that  only  the 
most  cost-efficient  and  capable 
operators  of  such  mines  will  earn  a 
profit.  Thus,  the  commenters  claim  that 
only  Alaska  mines  are  projected  to  close 
is  incorrect. 

(24)  Comment-  One  conmienter 
observed  that  EPA  based  their  revenue 
estimates  on  a  gold  recovery  rate  of  .022 
troy  oimces  per  cubit  yard,  die  average 
of  the  values  reported  by  the  20  miners 
interviewed  in  1984.  This  commenter 
stated  this  figure  is  100  percent  higher 
than  a  nationwide  average  based  on 
hundreds  of  mines  sampled  over  a 
period  of  9  years. 

Response:  Early  drafts  of  the 
economic  impact  document  showed  only 
.022  troy  ounces/yd^  as  a  basis  for 
revenue  estimates.  This  value  was  used 
because  it  represents  an  average  of 
actual.  recenUy  reported  values  given 
directly  to  EPA  representatives. 
Revisions  have  been  made  and  the 
economic  analysis  supporting  the 
proposed  rule  includes  a  range  of  gold 
recovery  rates  in  the  models  to  assess 
the  impact  of  various  "ground"  values 
on  the  performance  of  the  models.  Also, 
as  discussed  in  Section  XV,  Solicitation 
of  Comments,  the  Agency  is  seeking 
additional  specific  data  on  mine 
revenues. 


(25)  Comment-  A  number  of  comments 
contended  that  EPA's  estimates  of 
operating  costs  for  Alaska  mines  are 
understated  (and  "skeletal")  and  do  not 
take  into  account  differentials  due  to  the 
Arctic  environment 

Response:  EPA's  model  mine  costs  for 
owning  and  operating  heavy  equipment, 
obtaining  fuel,  and  hiring  labor  do 
refiect  differences  for  Alaska  mines 
from  those  estimated  for  the  continental 
U.S.  mine.  The  Agency  recognizes  that 
the  cost  differentials  may  need  to  be 
better  defined  for  certain  parameters 
particularly  heavy  equipment 
maintenance  cost.  The  Agency  plans  to 
identify  and  incorporate  necessary 
additional  changes  into  the  models 
between  proposal  and  promulgation. 
(See  Section  XV.  Solicitation  of 
Comments). 

In  addition,  an  "auxiliary  expense" 
line  item  calculated  as  40  percent  of  the 
model  mine  heavy  equipment  costs  has 
been  incorporated  into  the  model  mine 
profile  in  the  economic  analysis  for  the 
proposed  rule.  This  item  is  intended  to 
cover  miscellaneous  costs  that  are  not 
itemized.  The  Agency  also  plans  to 
obtain  further  iiiformation  on  auxiliary 
expenses  to  enumerate  the  various 
components  of  these  outlays. 

(26)  Comment-  One  comment  noted 
that  in  the  economic  draff  report  the 
sluicing  time  of  mines  is  given  as  650, 
750  or  850  hours  per  year,  depending  on 
the  size  of  the  mine.  This  implies  the 
model  D  mine  would  feed  itself  for  50 
hours,  since  the  equipment  costs  are 
only  estimated  for  800  hours. 

Response:  Model  D  placer  operations 
are  assumed  to  employ  three  separate 
pieces  of  heavy  equipment  one  D-8K 
and  one  D-9L  bulldozer  in  addition  to  a 
966D  front-end  loader.  The  operating 
cost  profile  developed  for  this  model 
includes  the  estimated  cost  of  securing, 
operating,  and  maintaining  each  of  these 
for  800  working  hours,  or  2400  heavy 
equipment  hours  in  total.  This  easily 
accommodates  the  850  hours  designed 
for  feeding  the  sluice  and  processing 
paydirt  li^e  balance  of  the  hours  are 
intended  to  represent  the  time  needed 
for  clearing  land,  removing  overburden, 
maintaining  ponds,  and  other  "non 
production"  use  of  equipment 

(27)  Comment  One  comment 
observed  that  in  the  draff  economic 
document  if  one  divides  the  number  of 
mines  in  any  state  into  the  total 
compliance  cost  by  option,  one  will  get 
the  cost  per  mine  by  option  and  by  each 
state.  The  results  of  doing  this  reveal 
almost  no  variation  between  the  states. 
except  for  Alaska.  EPA  is  "cooking  the 
books"  to  arrive  at  pre-set  ratios  of 
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compbaTice  coBto  in  Alaska  xeladwe  to 
the  lower  46  stskcK. 

Response:  £PA  has  made  no  atleoi|A 
Mtkatsoever  to  coostmct  Ifae  ogsU 
acoarding  <•  precanceired  co9(->pflF-inia« 
ratios.  EPA  develuped  casxqriiaBoe  cost 
estimates  tor  eack  af  tbe  five  iBoiiei 
mines.  J^ettr  of  t^  nxtdctc  represent 
Alaska  qpenitioas.  «•  oost  estimates 
depended  pciinarily  oo  the  relevaBt 
Alaska  data  an  pond  size  necessitated 
by  the  amouol  of  gravel  ^rao^sed  and 
the  vakune  af  itvater  used  jter  yard. 
Cony  lis  nee  cost  «stiBia  les  for  tiw 
continental  U.S.andel  vMewalso 
derived  using  these  iactors,  but^m 
aHowaace  was  also  made  iar  the  lower 
equipraeat.and  nainleaaoce -costs 
incurred  iby  "Jewer4S"  ouoes.  Site 
specific  data  Abtained  thos  far  iustify 
this  differential.  State-specific 
di^erentials  were  aoI  included  due  to 
lack  af  sufficient  information.  Once  Ae 
cnn^pnance  coM  estimates  for  ihe  naodel 
mines  were  delennined.  the  aggregate 
comjiriaace  cost  per  state  was 
calculated  by  jnultiplyiBg  ihe  costior 
each  model  "by  the  number  of  mines 
represented  by  that  model  estiaaated  to 
be  in  the  state.  In  other  words,  if  a  state 
is  estimated  to  contain  50  model  A 
mines  and  flie  Option  1  can^Iiance  cost 
for  model  A  is  ■estimated  to  beSBjno. 
then  the  Option  1  txraipRance  cost  for 
that  ^arte  is  tepoiled  «» 
50  X  S8.«»=*«0.80e.  This  piULcduie  is 
clearly  «^aiined  in  Chapfter  "Vl  Vast  of 
Compfmnce,  of  the  economic  document. 
This  mmlyms  is  made  necessatry  by  "flre 
use  of  iBodH  nrine  aadjrsis. -whidh  is  in 
turn  made  necessnyhyfte  lack -of 
mne-speoific  ^^leratiiig  4hMa. 

( a*)  Cffomwnt  Sevei»I  ^mumoAen 
have  raised  Ae  tsme  ^uH  niiies  have 
legatty  defined  wa^er  rig^  far  nertMn 
amooBts  «f  water  and  >nd  «f<pi^ 
limitatina  i»  not  take  into  scoomrt 
instnam  mixing -on  )he  miner's  preT>erty 
betfone  the  icsslewater  is 'disdiad^ 
from  the  OTiner's  pruytii<ly. 

Response:  l>nder  -Ore  Clesn  Water 
Act,  'efflaent  Rmitsfiens  gukfehwes  -end 
standafrds  apply  at  ^wpomt  where  a 
"point  source''  *^*^d»I^ge«''  polntants 
to  the  'Navigable  wafers."  tadi  of  these 
tecBW  is  denned  in  ftie  Aot  and  in  4B 
CFR  Part  401.1^6  ccnnmentefs  seem  to 
believe  that  a  pelhrtMM  ^teohi  «ot  he 
deemed  to  he  "dischai^ied*'  ts  1^ 
"navigAle  waters"  toM  it  leaves  Ihe 
miaer's  iRsqKity.  Sudi  an  linterpneMlififi 
is  not  cona^tanl  widb  fte  Clean  VB*  ler 
Act  A  fnHatant  is 'tlhschaigBd*' wlien  « 
is  added  ta  the  anqgabte  iKtftecs  fran 
any  poiirtaaaice.'See  e^.,  VbutEd  States 
v.  Be^Sdemces,  lac.  sn  f  Jd  36B  (ISdi 
Cir.  M7«|.  '^NtfvifahfoiMakBcs'"  lunder  Ihe 
Clean  Water  Act  is  «  Tery  hroad  ilenn. 


OmtetlStiaea  v.  Garft  Sciences,  Inc. 
supra;  QuivimMmmgComptmyv. 
United  States  EnmramneDtal  Protection 
Ajjuijy,  N«s.«S-Z8S8,«S-2^9.«S-ZS56 
(lOflj  Cir.  ^ine  m  lig»^  State  etf  Otah  v. 
Marsh.  7m  F2d  7W|108i  Qr.  W8«}; 
A  voyetles  Sportsmens  Letrgae  v.  \farsh, 
71S  F.2d  «B7  tSlh  Or.  IflBS).  It  inchides 
all  the  warters  of  iie  United  States.  1%as 
navigaMe  waters  indade  the  portions  xA 
a  stream  that  nms  through  a  niiner's 
property.  The  ^Ruent  BmitetiuHS  apply 
wBiere  tiie  oTSCncn^e  tfoiii  the  point 
source  erttew^te^rtream,  evenflioo^ 
the  stream  mi^it  continne  for  some 
distance  exiting  fte  miner's  propeity. 

EPA  recognizes  "Siat  tmder  sttfte  few 
miners  have  water  ri^its  for  certain 
amounts  oT -water.  EPA's  effluent 
limitations  gurdefines  and  standards  do 
not  in  any  way  deny  the  miner's  use  of 
their  claimed  water  dghts.  On  the 
contrary.  fPA's  proposed  reguhtions 
are  economjcally  and  technologically 
feasible  and  EPA  has  considered  any 
consun^itive  water  loss  son-water 
quafity  environmentd  in^pacts  of  the 
proposed  tinaitalions  and  standaivis. 
Accordin^y,  EPA's  regulations  are 
being  properly  developed  and  apply  at 
the  point  where  the  pollutants  ace 
discharged  to  (he  navigable  waters. 

(29)  Comment  One  CommeBter  noted 
that  the  analyses  for  tuchidify,  «ettleable 
solids,  and  TSS  in  the  draft  developmeat 
document  .and  in  a  separaite  study  by 
another  cniwuilting  engineering  Qampaoy 
should  be  assessed  in  i^gbt  of  appaiseat 
di&eaeoces  in  values  iakea  from  the 
«am»  Yjianharg*  p^int  ^^^  lamplrid  at 
approximately  the  same  time. 

RespoRse:  £PA  beUeves  Ihat  the 
results  of  the  aettfeaUe  esdids  .analyses 
aK  in  doae  apaenent.  The  sMa^TBes  for 
TSS  aad  .tiiBbidily  eh  mr  differ  enoes  in 
absnlnte-  uahies  hetweea  itfae  two 
studies,  i|iar«in»ina4y  ithe  aaalyBeB  &H- 
turbid%.  atthmiBk  tlhe  Apnxgr  boIes 
that  the  atHes^ge  vakies,  capBciiiMy  far 
TSS,  are  oae^pacaUe  and  iBshcate  very 
similar  pond  performance mr  She  *^ay 
sampling  penkod.  IteidrSeEencesioan 
have  .a  samber  af  eaphmatians  including 
the  samvAagiBKtbod  and  handling  «f  fiie 
iotB^kt  tefoae  analysis,  a  rfiange  in  &e 
effluerit  quahly  or  toaatnnrtt  flfffkienoy, 
and  dR  Mutjahikty  <rfitbe  analytical 
method.  The  liaAiidity  sesuilB  aie 
particufady  sen^tiue  1o  «arie«ion  at 
very  high  vaines  (tthonsands  -of  4urbidi*y 
unite,  Xmi  This  is  becsese  Ihe  te«t 
requises  Afa^tion  of  highly  t»^id  caw 
sanifrie  ^  factors  «f  WO  la  two  or  more 
to  nm  the  lest.  Aaiy  small  errar  or 
diBerenoehi^naJyBeB  efffte  Mute 
sample  w-gwaHy  moyiified  in 
calculating  the  pvofected  actorieample 
result. 


(30(  Cemmetrt  The  comment  was 
made  'Attfl  placer  miiiii^g  shored  not  be 
included  in 'Aw  ore  ffl^mng  and  dresshtg 
powrt  soai'ce  category  because  placer 
goWisnot  an  orebtft  israwgoM  wMdh 
was  liberated  from  ore  Tot3t  by  natnnri 
forces.  OnshiQg  is  iwt  reqahed  and 
treatment  with  toxic  cheniictds  Is  tntt 
required  to  separate  the  jmneral  as  in 
after  parts  of  ■fte  ore  minii)g  and 
dressing  category. 

Response:  Gold  placer  mining  is 
specifically  included  in  the  ore  mliung 
and  dressing  point  source  cat^goty  in 
SIC  1041  Gold  Ores.  For  the  puqiose  of 
the  t^ulatian.  ore  and  "fiaydirf '  ax 
synonymous  and  the  recovered  xxt 
concentrated  mineral  (mat^l]  is  ^jlaoer 
gold.  The  Agency  realizes  fhat  *hpr^  .ue 
significant  differences  between  the 
facilities,  mines,  and  miQs  in  the  ere 
minir^g  and  dressing  catagoiy  anrt 
ther^ore  subcat^goozed  the  industry,  in 
particular,  a  s^pacate  Gald  Piaoer  Mine 
Suhcategory  is  being  established  i>y  tkia 
proposed  rule  to  take  account  of  the 
tmique  factors  pcesexrted  by  igald  piaoer 
mining. 

Copies  of  Ihe  ikait  "Develc^fuieBt 
Document"  and  (he  dcait  ".EoeneBic 
Impact  Analysis"  dociimeat  w«re 
ciroulaled  to  all  inlaested  parties  tlhe 
first  weekef  Mafch,  298&.  Afubtic 
wori^abep  to  present  and  discMS  Ihe 
proposal  Mtas  held  in  Fairhanka,  Alaska. 
on  Apcil  25,  ISfift.  The  AfeiKy  is 
accepting  ooafmeafto  at  this  tine.  The 
formal  comment  penad  -laiU  extend  iar 
120  days  after  tfe  propiwal  a  pabli^ed. 
Thisetcteaded  peeied  wiU  adhw 
sufHcieat  ihne  iar  the  Bineis  Id  review 
aad  fespond  to  Ihe  ynip^pol  afto-  tthe 
196S  operating  season  :aaak.  ia  aobdlhan, 
the  ;^eaKy  dufl  conhaae  to  galher  (fada 
during  the  198Sa^eBating  eeaaon. 

Thew  exists  an  ongoir^  ^aeetien  on 
the  Method  Oetetition  Lhnit  fMDLj  for 
setttedbie  eohda  I9S9  and  the  95 
liaiitatiuia  lor igM  frtscer  raimng.  "nie 
current  mean  MDL  for  selieeMe  ^^Hb 
is  0.3  ml/l  which  is  a  direct  reeohel 
EPA  Hesdiquartera  weric  in  cun|mnJtion 
with  the  Oincinnafi  ^PA  Wheratery  in 
the  eeriy  Itwys  rehtive  to  ertriWishing 
effluemt  fimittftions  end  and  etandasds 
for  the  oedl  wriiiing  indtaftry .  Doe  to  Ihe 
lack  of  a  tteTtintrve  data  baee  that  is 
directly  reflated  to  "fce  -gold  -placer  -nrinlng 
industry  for  seffleaWe  seflids,  the 
Agency  conducted  a  sauiptlitg  program 
in  Alaska  iSurrng  the  summer  xklSBS. 
Trrts  nrvdhred  mines  in  •sevenrt  jdilTiu'eift 
areas -of  ftestate.The  samjAii^ 
proeedme  -osed  for  fhc  determinartion  oJ 
the  MeAod  Detection  limit  involved 
seven  replicates  of  an  efflueirt  samite  at 
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each  mine  using  the  methods  outlined  in 
Appendix  B  to  40  CFR  Part  136  with  a 
representative  sample  from  each  mine 
forwarded  to  the  EPA  Cincinnati 
Laboratory  for  correlation.  The  results 
of  this  program  plus  any  additional  data 
obtained  in  response  to  this  proposal 
will  be  made  available  for  public 
comment  prior  to  the  development  of 
final  regulations. 

EPA  encourages  and  solicits  public 
participation  in  this  rulemaking  effort. 
The  Agency  requests  that  any  comments 
relating  to  errors,  deficiencies  or 
omissions  in  this  proposal  or  in  the 
supporting  doctunents  be  specific  as  to 
item  and  location  in  the  record  and  be 
supported  with  facts  and  information 
that  will  correct  or  otherwise 
-supplement  the  existing  data  base.  The 
information  in  this  data  base,  which 
profiles  the  gold  placer  mining  industry, 
was  used  to  develop  this  proposed 
regulation. 

Any  comments  or  data  submittals  to 
the  Agency  should  include  pertinent 
mailing  and  mine  location  addresses,  so 
this  information  can  be  entered  into 
EPA's  record.  In  addition  it  would  be 
helpful  if  the  number  of  years  of 
operation  at  the  current  location  or  other 
sites  could  also  be  provided.  This  type 
of  information  is  essential  not  only  for 
the  Agency  to  assure  reasonable 
accuracy,  but  also  for  compiling 
aggregate  profile  statistics,  assessing 
subcategorization,  and  completing 
meaningful  analyses  of  facilities. 

(1)  Operating  Cost,  Revenue  and 
Other  Data.  Many  people  who 
commented  on  the  preliminary  draft  of 
the  proposed  Development  Document 
were  also  at  the  technical  workshop  on 
the  proposed  effluent  limitations 
guidelines  and  standards  held  in 
Fairbanks,  Alaska  on  April  25, 1985. 
They  were  critical  of  the  data  EPA  used 
to  estimate  revenue  and  costs,  which  in 
turn  were  used  to  conduct  an  economic 
assessment  of  the  impact  of  the 
proposed  regulation  on  the  gold  placer 
mining  industry.  However,  virtually  no 
specific  data  or  detailed  information  on 
existing  mines  were  supplied  to  EPA 
either  at  the  meeting  or  submitted  later. 
Thus,  the  Agency  continues  to  seek  site- 
specific  data  and  other  information  from 
mines  to  augment  the  present  data  base. 
The  cost,  revenue  information,  and  data 
are  essential  to  determining  which 
technologies  are  "economically 
achievable." 

Specifically,  the  Agency  requests  data 
from  individual  mines  in  both  Alaska 
and  the  lower  48  States  covering  the 
following  areas:  revenue;  operating  and 
maintenance  costs,  including  overhead 
expenses,  mine  lease  costs,  and 
equipment  costs;  operating  data  relating 


to  daily  and  seasonal  operatiiig  hours, 
water  quality  and  quantity,  mining  and 
process  me^ods  employed,  ore 
throughput,  personnel  and  equipment 
utilized;  mine  site  data  such  as  the 
stream  and  mining  district  names, 
geology,  topography,  location,  and 
climate;  and  operating  details  for 
stripping  overburden,  prospecting, 
mining  and  processing  (i.e.,  sluicing)  ore. 

(1)  The  revenue  data  should  delineate 
assay  value  of  ore  ("pay  dirt")  in  place 
and  gold  recovered  as  a  result  of 
processing  (sluicing)  on  the  basis  of 
ounces  of  gold  per  cubic  yard  of 
material.  Gold  fineness  (percent  pure 
gold)  and  particle  size  distribution 
including  percentage  of  nuggets  is  also 
requested,  if  possible. 

Aggregate  costs  have  been  defined  to 
cover  a  number  of  major  cost  items.  To 
better  define  and  further  document  these 
estimates,  the  Agency  is  seeking 
additional  site  specific  data  fitim  the 
industry  on  item  costs  such  as  the 
following:  delivered  fiiel  costs,  cost  of 
spare  parts  and  parts  inventories 
carried,  cost  of  outside  maintenance 
service,  cost  of  prospecting  (dollar  value 
and  labor  and  equipment  hours),  cost  of 
season  start-up  and  shutdown,  camp 
costs,  labor  costs  per  hour  or  per  day 
(including  methods  of  payment)  and  list 
of  personnel  by  job  category,  equipment 
costs  (including  lease  or  rental 
arrangements),  mining  site  lease  costs 
and  methods  of  payment,  costs  to 
recycle  process  water,  professional 
service  charges  (engineering,  legal,  or 
accounting),  reclamation  costs,  costs  to 
construct  and  maintain  wastewater 
treatment  facilities  (in  both  equipment 
and  labor  hours),  costs  involved  for 
disposal  of  solid  wastes  (including 
equipment  and  labor  hours),  costs 
pertaining  to  thawing  and  removal  of 
overburden,  transportation  costs,  and 
any  other  costs  of  doing  business. 

(2)  Processing  Methods.  EPA  seeks 
specific  information  pertaining  to  the 
various  mining  and  ore  processing 
methods  employed  in  the  industry 
including  all  relevant  equipment  data 
such  as  type,  size  (capability  in  ydV 
hour),  cost,  operating  and  maintenance 
costs,  and  type  and  cost  of  power  used 
for  all  aspects  of  the  work. 

This  information  is  necessary  to 
properly  structure  the  "model  mines"  so 
as  to  reflect  the  actual  gold  placer 
mining  industry  as  accurately  as 
possible.  This  information,  in  turn,  will 
provide  the  best  available  data 
necessary  to  assess  the  economic 
impact  of  the  proposed  regulations  on 
individual  mines  as  well  as  the  industry 
as  a  whole. 

(3)  Water  Use.  The  Agency  would 
appreciate  information  on  water  sources 


and  uses  and  wastewater  treatment. 
Updated  information  on  mines  which 
have  already  provided  information  for 
the  data  base,  would  also  be  useful. 

The  following  information  regarding 
water  supply  would  be  especially  useful: 
average  stream  flow  (gal/min  or  cfs), 
and  if  there  is  a  low  flow  problem,  the 
location  of  the  stream  as  it  relates  to  the 
mine;  the  method  of  supplying  water 
(gravity  or  pump);  data  on  the  pump  (if 
used)  including  type  of  power  (electric, 
diesel,  gas),  horsepower  and  capacity; 
and  the  total  amount  of  water  used  by 
the  mine.  The  amoimt  of  water  used 
should  be  broken  down  as  to  the  amount 
used  for  hydraulic  mining  (i.e., 
overburden  removal,  thawing,  "boiling'), 
the  amount  used  for  classification 
(screening),  the  amount  used  in  the 
separation  process  (i.e.,  sluice,  jigs, 
spirals),  and  the  volume  that  is  recycled. 

The  Agency  also  requests  specific 
information  on  recycle  of  wastewater,  if 
practiced  by  the  mine,  as  well  as  data 
on  the  pump  used  for  recycle,  including 
type  of  power  (electric  diesel,  gas), 
horsepower  and  capacity,  and  length  of 
pipe,  diameter  of  pipe,  and  pipe  material 
(steel,  aluminum,  plastic). 

(4)  Settling  Ponds.  The  wastewater 
treatment  system  at  most  mines  includes 
settling  or  holding  ponds.  The  Agency 
requests  data  on  existing  ponds,  the 
dimensions  of  the  ponds  (width,  length, 
depth),  the  method  of  construction,  the 
cost  of  construction  (dollar  value  or 
machine  hours  and  labor  hours),  the 
annual  maintenance  cost  of  the  ponds 
(dollar  value  or  machine  hours  and 
labor  hours),  the  method  and  cost  of 
handling  solid  waste  (build  new  ponds 
as  ponds  fill  or  how  often  ponds  are 
cleaned  out  and  by  what  method),  and 
whether  the  ponds  are  leveled  or 
reclaimed  at  the  end  of  the  season.  The 
Agency  would  also  like  to  know  if  the 
mine  has  adequate  land  available  within 
the  existing  claims  for  new  pond 
construction. 

In  the  event  information  is  not 
suppUed  in  response  to  this  request  the 
Agency  has  the  legal  authority  under 
section  308  of  the  Clean  Water  Act  to 
obtain  all  desired  information.  EPA 
regulations  provide  that  a  business  may. 
if  it  desires,  assert  a  business 
confidentiality  claim  covering  part  or  all 
of  the  information  it  furnishes  to  EPA.  A 
mine  submitting  information  may  assert ' 
a  confidentifdity  claim  covering  the 
information  by  attaching  a  cover  sheet 
or  notice  labelled  "company 
confidential"  or  with  a  similar  notation. 
In  the  event  that  the  Agency  receives  a 
request  for  release  of  information 
covered  by  a  claim  of  confidentiality,  or 
the  Agency  otherwise  decides  to  make  a 
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detemuoataoa  as  to  wheUter  er  not 
specific  iaioaa»tioa  ■mhmittcd  i* 
entitled  io  ooBfideatial  tBeabneflt  aetice 
will  be  first  provided  I*  tlie  business 
which  fcirnigliyfj  4j]£  iofonnsiioa. 
Effluent  data  r.«nnnt  i^^  claimed 
confidential.  Jn  a^mwnf^  ^ny 
information  may  be  disclosed  to  officers, 
employees,  or  authorized 
representatives  of  the  Uiwted  State* 
concerned  with  carrying  out  proidsisos 
of  the  Act  or  when  nelevaat  in  any 
proceeding  under  die  AcL  The  con^ilete 
details  of  confidenlial  treatment 
afforded  by  EPA  appear  in  40  CFR  Part 
2,  Subpart  B.  The  manner  of  asserting 
claims  of  confidentiality  is  sjiocifipd  » 
40CFR  2.a03(b).  Copies  of  the  Code  of 
Federal  Regulations,  Title  40  rnntainf 
the  regulation  and  can  be  found  in  Ihe 
libraries  of  most  Federal  and  State 
offices.  If  individual  miners  or  miniAg 
companies  wishing  to  supply  data 
cannot  obtain  access  to  the  Code«f 
Federal  Regulations,  they  can  request 
copies  of  40  CFR  Part  2.  Subpart  fi  at  the 
address  listed  in  this  preaoible  for 
technical  information. 

This  regulation  was  submitted  to  tfie 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  This  nde  does  not  contain  any 
information  coflection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1380, 44  U5.C  3301  et  seg. 

List  of  Suhiocto  IB  40  CfV  PhI  4M 

Metal.  Mines.  Water  poFhition  control. 
Waste  treatment  and  disposal. 

Dated:  November  6, 1985. 
Lee  M.  Thomas, 

A  dministrator. 

XXm.  AppMdices 

Appendix  A— Abbreviations.  Acronyms  aad 
Other  Terms  Used  ia  This  Notice 

Act— The  dean  Water  Act 

Agency— The  tJ.S.  Environmental 
Protection  Agency. 

BAT— The  be«t  availaWe  technotegy 
economically  achievable  under  Section 
304(b)(2)(B)  of  tke  Act. 

BCT — The  he»i  csBveniioBal  poUatant 
control  technolggy  ander  Sectiaa  304(bX4)«f 
the  Act. 

BMP — Bed  management  practice  under 
Section  9e4fe)  of  the  Act 

BPT— Tlie  ^e«(  pracficaUe  cofMioa 
technology  curfenily  avaitaUe.  ander  Section 
304(b)(ljQ^tiieAaL 

Oean  W»ter  Act— The  Feileral  Water 
Polluiicui  Control  Act  Anendmeats  of  1972 
(33 U.S.C.  1251  et  seQ.).  as  ameadeci  by  tbe 
Clean  Water  Act  oTT977  JPub.  L.  85-217]. 

MSHA— T!re  Mine  Safety  and  Health 
Administration.  U.S.  Departmewt  of  Labor. 

NPDESftstmd— A  Natiwwfl  Penutant 

Disobame  EhniBlion  SyMsn  pemil  inued 
under  Section  -402  ef  the  Act 

NSPS — tieui  aoorce  periacmaiice  otasdaKis 
under  Section  308  of  the  AcL 


POTW— AiUiciy  AWDsd teeateenli 

RCBA— Resource  CoBservatioB  and 
Recovery  Act  ^Pi^  L  M-iSao)  of  VffO, 
Amendments  to  SelidVaste  Disposal  Act 

SBA— Small  Business  Administration. 

OMB — OfTrce  of  Management  and  Budget. 

Appendix  B—PoHmiantx  SeiefOedft 
Regulation 


l.SetUeahteSsUaiSS). 

2.  Tetal  Sispeaded  Snlids  jTSS). 

Appendix  C—Toieic  PoHvtanta  Not  Defected 
During  Samphng 

1.  Acenaphfhene 

2.  Acrolein 

3.  Acrylonitrite 

4.  BeniMene 

5.  Carlran  TctncUoride 
6. 1.2<4-T;ridM— Lnjiene 
7.  Hexachlorobenzene 

a  t.2-QicUaraethaae 

9.  Hetwchlnmethane 

10.  Ll-Dichloroethaoe 
11. 1.1.2-TricMoroethare 

12. 1.1.2.2-T^tiBLMuroeatane 

13.  Chloreethane 

14.  Bis(2-Clik)roeA»y1^  Ether 

15.  2-ChkMeU(jrl  Vinyl  Eiier 
16. 2-ChloivBapditfaa)ene 

17.  2.4.8-Tnchlarapiie(nl 

18.  Pacachkinuneta  Qreaal 
19. 2-Chlorophenal 

20. 1.2-Dichlorobeiieeoe 
21. 1,3-Dichlorobenzene 
22. 1,4-Didhlorobenzene 

23.  3.3-Pii.hlemfaengidene 

24.  t.l-DicHoroethylene 

25.  2.4-Dichloi<ephen61 
26. 1.2-OichlaroprapaBe 
27. 1.3-Dichloropropylene 

28.  2.4-DinitrotolueBe 

29.  2,6-Dinitrotoiuene 

30. 1,2-Diphenylhydraziiie 

31.  Fluoranthene 

32.  4-Chlorophenyl  Phenyl  Ether 

33.  4-Bromophenyl  Phenyl  Ether 

34.  Bis(2-Chloroisopropy!]  Ether 

35.  Bis(2-Ch)oroe^Kixy)  MeSiane 

36.  Methyl  CMoride 

37.  Methyl  Sromide 

38.  BroBofanii 

40.  Dichloredifl>ispBmeAane 

39.  ChlnredibrcmoiBetbane 

40.  Hexachlarobutadtene 

41.  Hexachlsrocyclopentadiene 

42.  Isophorone 

43.  Naphthalene 

44.  Nitrobenzene 

45.  2-Nitrwp*>enol 

46.  4-mtrephenol 

47.  2,4HD[initreplKnal 

48.  4.6-Dinitro-O-Ciad 

49.  N-NitoMadiBetltylMBHie 

50.  N-NitBaeadjphnnyfamine 

51.  N-Nitrosodi-M.Pn3|pylaBUBe 

52.  PentachloToplieno] 

53.  Ben2o(A]  Anthracene 

54.  Ben2o(.\l  Pyrene 

55.  3,4-Benzofluoranthene 

56.  Benzo(Kj  Fluorarnhene 

57.  Chryaene 

58.  AceoaiilitiqAeBe 

59.  Anthracene 

60.  BenxKC  H,  i)  PerjAene 
61.PiiaiuUhr«ae 


62.  OtMnzoiA.  »^  ABlfanceae 

63.  Indeud.  2,  «-C  m  Pyrene 

64.  PjTOM 

65.  TrichloMethylaoe 

66.  Vinyl  Chloride 

67.  CUoradaae 

68.  4.4-DDT 

69.  4,4-DDE 

70.  4.4-DDO 

71.  Endosulfan-Alpha 
7Z  EndosuUaa-Beta 

73.  EndesiOfMi  Sulfate 

74.  Endria  Aldehyde 

75.  HeptacUor£poiude 

76.  g  BHC  {Liadaae}— Gamma 

77.  PCB-1242  (AROCHIjOR  U42) 

78.  PCB-t254  (AROCHLOR  12Mj 

79.  PCB-1221|ABOCU1jOR  12211) 

80.  PCB-1232  (AROCULOR  1232) 

81.  PGB-1248  [AROCHLOR  1248) 

82.  PCB-1260  (AROCHLOR  ijwn) 

83.  PCB-ieie  (arechlor  lOia) 

84.  Toxaphene 

85.  2,3.7.8-Tetrachlorodibenzo-p-Dioxia 

86.  2,4-difliethyl|ihenQl 

87.  Chloro'beazene 

88.  DichloroTiGoinomethane 

89.  Tluorene 

90.  Aldrin 

91.  Dieldrin 

92.  Endrin 

93.  HeptacWor 

M.  1.1.1-Trichlororihane 

95.  Chlorefom 

96.  Ethylbenzene 

97.  Diethyl  Phthalate 

98.  Tetrachloroethylene 

99.  Toluene 

100.  BHC-Alpha 

101.  BHC-Beta 

102.  BHC-Delta 

103.  Benzene 

104. 1.2-Tran6-Dichtoroethylene 

105.  Phenol 

106.  Butyl  Benzyl  Phthalate 

107.  Di-N-Botyl  Phthalate 

108.  Di-n-Octyl  Phfhabte 
loa  Dtmediyi  Phttwlate 
110.  Cyanide 
lll.AntimaDy 

112.  Beryllium 

113.  Siber 

114.  Xhalfiuro 
115.Se)eiunm 

Appendix  D— Toxic  Pollutants  Detected  in 
Amounts  Too  Small  To  Be  Effectivdy 
Redtrcediry  Technologies  Considered  in 
Preparing  this  Guideline 

1.  Cadmium 

2.  Chromium 

3.  Copper 

4.  Nickel 

5.  Lead 

6.  £I!IC 

Appendix  E— Toxic  PoUutemts  Detected  From 
a  Small  Number ■qf  Seuroes  and  ■U/k^uely 
Related  to  These  Souxes 

1.  Bis(2-EthyBieKyljPlitfaaiate 

2.  Methylene  chloride 
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Appendix  F-Po/htanU  BffeetJvefy     . 
Controlled  by  Uw  T^ebooiagy  Upon  which 
Other  Effluent  Limitathna  and  GukMtnee 
are  Based 

1.  Arsenic 

2.  Mercury 

3.  Asbestos 

Technical  aoMndmeiiti  to  the  Subpart 
I— Copper,  Lead,  Zinc.  Gold.  Silver,  and 
Molybdenum  Ores  Subcategory  are 
being  proposed  as  part  of  today's 
document  to  clarify  the  applicability  of 
Subpart  M— Gold  Macer  Mine 
Subcategory  which  is  being  proposed 
today.  However,  the  limitations  and 
requirements  of  Subpart  J  remain 
unaffected  by  today's  proposal;  they  are 
not  being  reproposed  today,  and  are  not 
subject  to  review. 

PART  440-ORE  WNIMG  AND 
DRESSING  POWrr  SOURCE 
CATEGORY 

For  the  reasons  discussed  above,  EPA 
proposes  to  amend  portions  of  Part  440 
as  follows: 

1.  The  authority  citation  for  Part  440 
continues  to  read  as  follows: 

Authority:  Sections  301,  304  (b)  and  (c).  306. 
and  501  of  the  Clean  Water  Act  (The  Federal 
Water  PoUution  Control  Act  Amendments  of 
1972,  as  amended  by  the  Clean  Wafer  Act  of 
1977).  (the  Act),  as  amended,  33  U.S.C.  1311. 
1314  (b)  and  (c),  1318,  and  1361;  86  Stat.  816, 
Pub.  L.  92-500;  91  Stat.  1567.  Pub.  L  98-217. 

2.  S  440.100  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§440.100    AppUcabitHy:  description  of  ttw 
coppM.  iMd.  zinc  goM,  silver,  and 
molybdenufn  ores  antocategory. 

(a)  The  provisions  of  this  Subpart  J 
are  applicable  to  discharges  from — 

(1)  Mines  that  produce  copper,  lead, 
zinc,  gold,  silver,  or  molybdenum 
bearing  ores,  or  any  combination  of 
these  ores  from  open-pit  or  underground 
operations  other  than  gold  placer 
deposits: 

(2)  Mills  that  use  the  froth-flotation 
process  alone  or  in  conjunction  with 
other  processes,  for  the  benefidation  of 
copper,  lead,  rinc  gold,  silver,  or 
molybdenum  ores,  or  any  combination 
of  these  ores; 

(3)  Mines  and  mills  that  use  d«mp, 
heap,  in-situ  leach,  or  vat-leach 
processes  to  extract  copper  from  ores  or 
ore  waste  materials;  and 

(4)  Mills  that  use  the  cyanidation 
process  to  extract  gold  or  silver. 

Discharge  from  mines  or  mines  and  mills 
that  use  gravity  separation  methods 
(including  placer  or  dredge  mining  or 
concentrating  operations,  and  hydraulic 
mining  operations)  to  extract  gold  (wes 
are  regulated  under  Sul^part  M. 
Discharge  from  mines  or  mines  and  mills 


that  use  gravity  separation  methods 
(including  plaasr  or  dredga  mining  or 
concentrating  operations,  and  hydraulic 
mining  operations)  to  extract  silver  ores 
are  not  covered  by  this  Part. 


{440.102   (AmwocMI 

3.  i  440.1(K  is  anended  by  removing 
paragraph  (e)  and  rede8igB«ting 
paragraphs  (f)  throogb  (i)  aa  (e)  through 

944ai03   [Aincndodl 

4.  S  440^03  is  amended  by  removii^ 
paragraph  (e). 

9440.104   [Amended} 

5. 1 440.104  is  amended  by  removing 
paragraph  (e). 

6.  Part  440  is  amended  to  add  a  itew 
Subpart  M  to  read  as  follows: 

Subpart  M-GoW  Placer  Mne  Sebcateffory 

Sec 

440.140  AppHcabiMty:  description  of  the  gold 
placer  mine  subcategory. 

440.141  Specialized  provisions  and 
definitions 

440.142  Effluent  limitatlaiu  representii^  the 
degree  of  effluent  reduction  attaioabie  by 
the  application  of  the  best  practieabk 
control  technology  currently  available 
(BPT). 

440.143  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  apphcation  of  the  best  available 
technology  economically  adiievable 
(BPT). 

44ai44    New  Source  Performance  Standards 
(NSPS). 

440.145    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainaUs  by 
the  application  of  the  best  cooventioiial 
pollutant  control  technology  (BCT). 

Subpart  M— GoM  Placer  Mine 
Subcategory 

§440.140    AppNcabNttr  description  of  the 
gold  placer  mine  eubcategefy. 

(a)  The  provisions  of  this  Subpart  M 
are  applicable  to  discharges  from — 

(1)  Mines  that  produce  gold  or  g^ 
bearing  ores  from  gold  placer  deposits; 
and 

(2)  The  benefici8ti<Hi  processes  for 
gold  placer  deposits  whidi  use  gravity 
separation  methods. 

(b)  The  provisions  of  this  Subpart  M 
are  not  applicable  to  any  mines  or 
bene^ciating  processes  which  process 
less  than  20  cubic  yards  (yd^  (^paydirt 
or  ore  per  day,  or  to  dredges  located  in 
open  waters,  i.e..  open  bays,  marine 
waters,  or  major  rivers. 

§440:141    SpeciataedprovWoneand 
definltiona. 

For  the  purpose  oi  this  Subpart  M.  the 
general  definitions,  abbreviations, 
methods  of  analysis,  and  general 


provisions  set  forth  in  40  CFR  Part  401 
shall  apply,  as  well  as  the  general 
provisions  and  definitions  set  forth  in  40 
CPR  Part  440  Subpart  L.  except  as 
provided  below. 

(a)  Speciaiixed  Provisions.  (1) 
Combined  Waste  Stnems.  Where 
process  wastewater  from  the 
beneficiation  processes,  inchiding,  but 
not  Umited  to,  the  discharges  from 
classification  equipment  sluices,  jigs, 
shaking  tables,  and  tfrinl  separators,  is 
commingled  with  mine  drainage  or 
groundwater  infiltration  to  the 
wastewater  fanpoondment.  settlhig  pond, 
or  holding  pond,  this  eombmed  waste 
stream  may  be  <fischaiged  if  the 
concentration  of  eech  p<rihitant  or 
pollutant  property  does  not  exceed  the 
efiluent  Hraitations  applicable  to  mines 
processing  paydirt  or  ore  in  the  range  of 
20  yd  Vday  to  500  yd '/day.  However, 
the  volume  of  commingled  wastewater 
that  may  be  discharged  does  not  fatctude 
the  flow  or  volume  of  process 
wastewater  for  the  beneficiation  process 
where  die  effluent  limitation  for  the 
beneficiation  process  is  no  discharge  of 
process  wastewater. 

(2)  Storm  Exemption  for  Facilities  Not 
Subject  to  Effluent  Limitations 
Guidelines  and  Standards  Requiring  No 
Discharge  of  Process  Wastewater.  5,  as 
a  result  of  precipitation  (rainfall  or 
snowmelt),  a  source  with  an  allowable 
discharge  imder  this  subpart  has  an 
overflow  or  discharge  of  effluent  which 
does  not  meet  the  limitations  or 
standards  of  this  subpart  the  source 
may  qualify  for  an  exemption  from  such 
limitations  and  standards  with  respect 
to  such  discharge  if  the  following 
conditions  are  met: 

(i)  The  treatment  system  is  designed, 
constructed,  and  maintained  to  contain 
or  treat  the  maximum  volume  of 
untreated  process  wastewater  which 
would  be  discharged  by  the 
beneficiation  process  during  a  6-hour 
operating  period  without  an  increase  in 
volume  from  precipitation  or 
groundwater  infiltration,  plus  the 
maximum  volume  of  water  runoff 
resulting  from  a  5-year.  6-hour 
predpitation  event  In  computing  the 
maximum  volume  of  water  which  would 
result  from  a  5-year.  O-^ioar  precipitation 
event,  the  operator  must  include  the 
volume  which  would  result  from  afi 
areas  contributing  runoff  to  the 
individual  treatment  facility,  i.e.,  all 
runoff  that  is  not  diverted  from  the 
active  mining  area  and  runofi'  which  is 
allowed  to  commingle  with  the  infhient 
to  enter  the  treatment  system. 

(ii)  The  operator  takes  all  reasonable 
steps  to  maintain  treatment  of  the 


48014         Federal  Register/  Vol.  SO.  No/?aitijf- :yVedne8day.  November  a.  1985  /  Propoaed  Rules 


wastewater  and  minimize  the  amoimt  of 
overflow. 

(iii)  The  operator  complies  with  the 
notiBcation  requirements  of  %  122.41  (m) 
and  (n)  of  this  Part.  The  storm 
exemption  is  designed  to  provide  an 
afHrmative  defense  to  an  enforcement 
action.  Therefore,  the  operator  has  the 
burden  of  demonstrating  to  the 
appropriate  authority  that  the  above 
conditions  have  been  met 

(3)  Storm  Exemption  for  Facilities 
Subject  to  Effluent  Limitations  and 
Guidelines  Requiring  No  Discharge  of 
Process  Wastewater.  If,  as  a  result  of 
precipitation  (rainfall  or  snowmelt).  a 
source  which  is  subject  to  effluent 
limitations  guidelines  or  standards 
requiring  no  discharge  of  process 
wastewater  under  this  subpart  has  an 
overflow  or  discharge  which  violates  the 
limitations  or  standards  of  this  subpart 
the  source  may  qualify  for  an  exemption 
from  such  limitations  or  standards  with 
respect  to  such  discharge  if  the 
following  conditions  are  met: 

(i)  The  treatment  system  is  designed, 
constructed,  and  maintained  to  contain 
the  maximum  volume  of  process 
wastewater  stored,  contained,  and  used 
or  recycled  by  the  beneficiation  process 
during  normal  operating  conditions 
without  an  increase  in  volume  from 
precipitation  or  groundwater  infiltration 
plus  the  maximum  volume  of 
wastewater  resulting  from  a  5-year,  6- 
hour  precipitation  event.  In  computing 
the  maximum  volume  of  wastewater 
which  would  result  from  a  5-year,  d-hour 
precipitation  event,  the  operator  must 
include  the  volume  which  would  result 
from  all  areas  contributing  nmoff  from 
the  beneficiation  process  area,  i.e.,  all 
runoff  that  is  not  diverted  from  the 
active  mining  area  and  runoff  which  is 
allowed  to  commingle  with  the  influent 
to  the  treatment  system. 

(ii)  The  operator  takes  all  reasonable 
steps  to  minimize  the  overflow  or  excess 
discharge. 

(iii)  The  operator  complies  with  the 
notification  requirements  of  S  122.41  (m) 
and  (n).  The  storm  exemption  is 
designed  to  provide  an  affirmative 
defense  to  an  enforcement  action. 
Therefore,  the  operator  has  the  burden 
of  demonstrating  to  the  appropriate 
authority  that  the  above  conditions  have 
been  met. 

(b)  Specialized  Definitions.  (1) 
"Groundwater  infiltration"  in  this 
subpart  means  that  water  which  enters 
the  treatment  facility  as  a  result  of  the 
interception  of  natural  springs,  aquifers, 
and  other  seepage  or  run-off  which 
percolates  into  the  ground  and  seeps 
into  the  treatment  facility's  pond  or 
wastewater  holding  facility. 


(2)  "Five  (5)-year,  6-hour  precipitation 
event"  in  this  subpart  means  the 
maximum  &-hour  precipitation  event 
with  a  probable  recurrence  interval  of 
once  in  5  years  as  established  by  the 
U.S.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Weather 
Service,  or  equivalent  regional  or 
rainfall  probability  information. 

(3)  "Gold  placer  deposit"  in  this 
subpart  means  an  ore  consisting  of 
metallic  gold-bearing  gravels,  which 
may  be:  residual,  from  weathering  of 
rocks  in-situ;  river  gravels  in  active 
streams;  river  gravels  in  abandoned  and 
often  buried  channels;  alluvial  fans;  sea- 
beaches;  and  sea-beaches  now  elevated 
and  inland. 

(4)  "Beneficiation  process"  in  this 
subpart  means  the  dressing  or 
processing  (sluicing)  of  gold  bearing  ores 
for  the  purpose  of — 

(i)  Regulating  the  size  of,  or 
recovering,  of  the  ore  or  product, 

(ii)  Removing  unwanted  constituents 
from  the  ore,  and 

(iii)  Improving  the  quality,  purity,  or 
assay  grade  of  a  desired  product. 

(5)  "Gravity  separation  methods"  in 
this  subpart  means  the  treatment  of 
mineral  particles  which  exploits 
differences  between  their  specific 
gravities.  The  separation  is  usually 
performed  by  means  of  sluices,  jigs, 
classifiers,  spirals,  hydrocyclones,  or 
shaking  tables. 

(6)  "Dredge"  in  this  subpart  means  a 
self-contained  combination  of  an 
elevating  excavator,  the  beneficiation  or 
gold-concentrating  plant,  and  a  tailing 
disposal  plant,  all  mounted  on  a  barge. 

(7)  "Process  wastewater"  in  this^ 
subpart  means  all  water  used  in  and 
resulting  fit)m  the  beneficiation  process, 
including  but  not  limited  to,  the  water 
used  to  move  the  pay  dirt  or  ore  to  and 
through  the  beneficiation  process,  the 
water  used  to  aid  in  classification,  the 
water  used  in  the  gravity  separation 
method,  and  the  water  and  runoff  from 
the  beneficiation  process  area. 

(8)  "Ore  pay  dirt  or"  in  this  subpart 
means  the  raw  "bank  run"  measured  in 
place,  before  extraction  cubic  yards  of 
raw  material  which  is  moved  by 
mechanical  or  hydraulic  means  to  a 
mine's  beneficiation  process. 

(9)  "Beneficiation  area"  in  this  subpart 
means  the  area  of  land  used  to  stockpile 
pay  dirt  or  ore  immediately  before  the 
beneficiation  process,  the  area  of  land 
used  to  stockpile  the  tailings 
immediately  after  the  beneficiation 
process,  and  the  area  of  land  fiY)m  the 
stockpiled  tailings  to  the  treatment 
system  e.g.,  holding  pond  or  settling 
pond  and  the  area  of  the  treatment 
system. 


(10)  "Settleable  solids"  in  this  subpart 
means  the  organic  or  inorganic 
particulate  material  which  will  settle  in 
one  hour,  expressed  in  milliliters  per 
liter  (ml/1)  as  determined  using  an 
Imhoff  cone  and  the  method  described 
for  Settleable  Solids— 209E  in  Standard 
Methods  for  Examination  of  Water  and 
Wastewater.  16th  edition. 

(11)  'Total  Suspended  Solids"  (TSS) 
in  this  subpart  means  the  residue 
retained  on  a  standard  glass-fiber  filter 
after  filtration  of  a  well-mixed  water 
sample  expressed  in  milligrams  per  liter 
(mg/1)  using  the  method  described  for 
Total  Suspended  Solids  Dried  at  103- 
105C— 209C  in  Standard  Methods  for 
Examination  of  Water  and  Wastewater, 
leth  Edition. 

§  440.142    EffhMnt  limitations  representing 
ttM  degr««  of  affluent  reducttort  attalnabi* 
by  tha  application  of  ttw  beat  practicabia 
control  technology  currently  available 
(BPT) 

Except  as  provided  in  §  440.131  and  40 
CFR  125.30-125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effiuent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

(a)  The  concentration  of  pollutants 
discharged  from  a  mine's  beneficiation 
process  that  processes  20  to  500  yd  ^  of 
pay  dirt  or  ore  per  day  shall  not  exceed: 


Effkient  imitations 

EMueot  characteristic 

Instarrtana- 

ous 
maximum 

Average  of 
(My  values 

for  30 
consecutive 

days 

SetttoaWe  solid* 

TSS __ 

0.2ml/l 

2.000  mg/l. 

(b)  The  concentration  of  pollutants 
discharged  from  a  mine's  beneficiation 
process  that  processes  more  than  500 
yd^  of  pay  dirt  or  ore  per  day  (except 
dredges  with  capacities  of  more  than 
4000  yd'  per  day)  shall  not  exceed: 


Effluent  limitation 

Effluent  characteristic 

Instantane- 
ous 
maximum 

Average  of 
daily  values 

for  30 
consecutive 

days 

Seltteable  soMs 

0.2  mi/I 

TSS..„ , 

2.000  mg/l. 

(c)  There  shall  be  no  discharge  of 
process  wastewater  from  the 
beneficiation  process  used  by  any 
dredge  which  mines  and  processes  more 
than  4000  yd*  of  ore  or  pay  dirt  per  day. 
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§44ai43    EfWuwit ■mlt«Mon» wpwMiUlnu 
th*  4^grM  of  •muwit  rMJuctHm  •ttabtabte 
by  the  application  of  ttM  bMt  avMiMe 
technology  aoonomicaliy  act)l«val>le  (BAT). 

Except  as  provided  in  §  440.141  and  40 
CFR  125.30-125.32,  any  exisUng  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable    ' 
(BAT). 

(a)  The  concentration  of  pollutants 
discharged  from  a  mine's  beneficiation 
process  which  processes  20  to  500  yd*  of 
ore  or  pay  dirt  shall  not  exceed: 


Effluwit  IniNatton*- 
instanlaneous  mtxmum 

SeaiaM*M«dt.- 

0.2  m/L 

(b)  There  shall  be  no  discharge  of 
process  wastewater  from  the 
beneficiation  process  used  by  any  mine 
which  processes  more  than  500  yd*  of 
pay  dirt  or  ore  per  day. 

(c)  There  shall  be  no  discharge  of 
process  wastewater  from  the 
beneficiation  process  used  by  any 
dredge  which  mines  and  processes  more 
than  4000  yd'  of  ore  or  pay  dirt  per  day. 
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{440.144 
Standarda  (NSPS). 

Except  as  provided  in  5  440.141  any 
new  source  subject  to  this  subpart  must 
achieve  the  following  NSPS  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
available  demonstrated  technology 
(BADT): 

(a)  The  concenfration  of  pollutants 
discharged  from  a  mine's  beneficiation 
process  which  processes  20  to  500  yd*  of 
pay  dirt  or  ore  per  day  shall  not  exceed: 


EMuMMWkKW 

EMuanl  chwadwMc 

out 
maxinium 

Avmgaof 
<Mlyv*jet 

tor  30 
comocuttw 

Sl«Mble  SoWl ; 

TSS . 

02nl» 

2.000  mg/L 

(b)  There  shall  be  no  discharge  of 
process  wastewater  from  the 
beneficiation  process  used  by  any  mine 
which  processes  more  than  500  yd  *  of 
pay  dirt  or  ore  per  day. 

(c)  There  shall  be  no  discharge  of 
process  wastewater  from  the 
beneficiation  process  used  by  any 
dredge  which  mines  and  processes  more 
than  4000  yd  *  of  ore  or  pay  dirt  per  day. 


9440.145    Effhiantl , 

HMdagraaofaMluantradiicliont 

by  ttia  application  of  tha  boat  convantlonai 
pollutant  control  tactmology  (BCT). 

Except  as  provided  in  S  440.141  and  40 
CFR  125.30-125:32,  any  existing  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent' 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT): 

(a)  The  concentration  of  polhitants 
discharged  from  a  mine's  beneficiation 
process  which  processes  20  to  500  yd  » 
of  pay  dirt  or  ore  per  day  shall  not 
exceed: 


Eflfaant  dwiacteritlie 


TSS.. 


EnhMrt  tmManon*— Avanga 

o(  daily  wakjw  tor  30 

conaacutwa  days 


2.000  mg/L 


(b)  There  shall  be  no  discharge  of 
process  wastewater  from  the 
beneficiation  process  used  by  any  mine 
which  processes  more  than  500  yd  *  of 
pay  dirt  or  ore  per  day. 

(c)  There  shall  be  no  discharge  of 
process  wastewater  from  the 
beneficiation  process  used  by  any 
dredge  which  mines  and  processes  more 
than  4000  yd  *  of  ore  or  pay  dirt  per  day. 

(FR  Doc.  85-27192  Filed  lt-l&-86;  a-45  am] 
aiuMocoDei 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Parte  202  and  202a 
(Regulation  B;  Docket  Na  R-0541] 

Equal  CradH  Opportunity;  Reviekm  of 
Regulation  B;  OWdal  Staff 
ConNnentary 

AOCNCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rrile  and  final  official  staff 
interpretation. 


:  The  Board  is  issuing  a  final 
rule  revising  Regidation  B,  its  regulation 
implementing  the  Equal  Credit 
Opportunity  Act  (ECOA).  This  rule 
results  bom  the  Board's  review  of 
Regulation  B  pursuant  to  its  policy  of 
periodically  reviewing  all  of  its 
regulations.  The  Board  considered  ways 
the  regulation  could  be  simplified  to 
ease  the  burdens  imposed  on  creditors, 
consistent  with  the  Board's 
responsibility  for  implementing  the 
ECOA,  and  also  considered  whether  the 
regulation  could  more  effectively  carry 
out  the  purposes  of  the  act.  The  Board 
has  made  dianges  in  the  data  notation 
requirements  applicable  to  dwelling- 
related  mortgage  loan  applications,  and 
in  the  definition  of  "applicant"  to  give 
guarantors  legal  standiifig  in  the  courts 
when  there  is  an  alleged  violation  of  the 
signature  provisions  of  the  act  or  the 
regulation.  In  light  of  renewed  concern 
about  availability  of  business  credit  to 
women  and  members  of  minority 
groups,  the  Board  considered  (but 
deferred  a  decision  on]  revising  the  rules 
applicable  to  business  credit 
transactions:  the  Board  will  monitor 
developments  in  this  area,  and  if  it 
appears  that  regulatory  changes  are 
needed,  the  Board  will  take  appropriate 
action.  The  Board  also  considered  but 
did  not  revise  the  regulation  to  cover 
consumer  leasing  under  the  ECOA.  The 
Board  has  updated  some  provisions  of 
the  regulation  and  revised  others  to 
facilitate  creditor  compliance.  The 
revisions  include  streamlined 
procedures  for  dealing  with  incomplete 
applications  and  a  broader  selection  of 
sample  forms  for  informing  applicants  of 
the  action  taken  on  applications.  The 
major  portions  of  the  existing  regulatory 
provisions  remain  virtually  unchanged. 

The  Board  is  also  publishing  an 
economic  impact  analysis  and  an 
official  staff  commentary.  The 
commentary  interprets  the  requirements 
of  revised  Regulation  B — incorporating 
prior  Board  and  staff  interpretations. 
Good-faith  compliance  with  the 
commentary  affords  creditors  protection 


from  civil  liability  under  section  706(e] 
of  the  ECOA. 

emciivi  OATl:  Effective  December  16, 
1985,  Part  202  is  redesignated  as  Part 
202a  (Part  202a  will  be  removed  oa 
October  1, 1986). 

A  new.  Part  202  is  added  to  be 
effective  on  December  1&,  1985. 
FON  FUfrraCR  MTOMIATIOM  CONTACT: 

Regarding  the  regulatory  amendments 
and  official  staff  commentary,  John  C 
Wood  (Senior  Attorney),  Adrienns  O. 
Hurt  (Staff  Attorney),  or  James  K. 
Baebel  (Senior  Review  Examiner), 
Division  of  Consumer  and  Comaiunity 
Affairs,  Board  of  Governors  of  Aa 
Federal  Reserve  System,  Washingtoa 
DC  20551  (202-452-2412):  regarding  die 
economic  impact  statement,  Glenn 
Canner  (Director,  Micro-Consumer 
Projects)  or  Robert  D.  Kurtx  (Staff 
Economist),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551  (202-452-2910);  or  Joy  W. 
O'Connell,  Telecommunication  Device 
for  the  Deaf  (TDD)  (202-452-3244). 
SUPPLEMENTARY  INFORMATION:  (1) 
Introduction.  In  keeping  with  its  policy 
of  reviewing  all  of  its  regulations 
periodically,  the  Board  published  a 
notice  of  intent  to  review  Regulation  B 
on  June  21, 1983  (48FR  28285).  On  Mardi 
18, 1985.  the  Board  published  proposed 
revisions  to  Regulation  B  (50  FR 10890), 
and  has  now  adapted  a  revised 
regolatioD  in  final  form,  llie  revised 
regulation  and  official  staff  commentary 
will  become  effective  December  16, 
1985.  However,  creditors  have  the  option 
of  continuing  to  comply  with  the  Board's 
current  regulation  and  existing 
interpretations,  which  remain  in  effect 
until  October  1, 1966. 

Several  new  rules  may  require 
operational  changes: 

•  Applications  subject  to  data 
notation  requirements  under  section 
202.13  will  have  to  be  in  writing  and 
creditors  will  be  required  to  note  the 
applicant's  sex  and  race  or  national 
origin  by  visual  observation  or  surname 
for  applicants  who  do  not  voluntarily 
provide  that  information. 

•  Under  the  new  rules  for  incomplete 
applications,  a  creditor  may  act  on  the 
application  and  notify  the  applicant  of 
the  action  taken  in  accordance  with 

S  202.9(a)  or,  alternatively,  may  notify 
die  applicant  in  writing  that  additional 
information  is  needed,  under  new 
S  202.9(c).  The  written  notice  of 
incompleteness  must  specify  what 
information  is  needed  and  designate  a 
reasonable  time  period  for  the  applicant 
to  provide  the  information 

•  Under  the  rules  for  record  retention, 
a  creditor  will  be  required  to  maintain 


records  for  25  months  or  withdrawn 
applictions  as  well  as  on  incomplete 
applications. 

Other  revisions,  though  substantive, 
will  not  require  changes  in  operational 
procedures: 

•  The  revised  definition  of  applicant 
gives  legal  standing  to  guarantors  and 
like  parties  (enabling  them  to  sue  for 
violations  of  the  reguation's  signature 
rales)  but  imposes  no  new  requirements 
on  creditors. 

•  The  Board  has  redefined  the  criteria 
that  a  credit  scoring  system  must  meet 
to  qualify  as  "demonstrably  and 
statistically  sound"  in  order  to  use  the 
applicant's  age  as  a  factor.  The  change 
Biakee  clear  that  the  criteria  can  be  met 
by  "decision  tree"  and  other  systems. 
but  does  not  affect  the  standing  of 
systems  that  meet  the  current  criteria. 

The  aforementioned  rules  and  other 
regulatory  changes  are  discussed  in 
detail  below. 

(2)  Background.  The  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691  et  seg.), 
signed  into  law  in  1974,  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  sex  or  marital  status.  Under 
amendments  enacted  by  Congress  in 
1976,  the  act  also  bars  discrimination  on 
the  basis  of  race,  color,  religion,  national 
origin,  age,  receipt  of  public  assistance, 
and  the  good-faith  exercise  of  rights 
under  the  Consumer  Credit  Protection 
Act  The  Federal  Reserve  Board  was 
given  rulewriting  authority  to  issue 
implementing  regulations,  and  issued 
Regulation  B  (12  CFR  Part  202)  in 
October  1975,  amending  it  in  December 
1976  to  incorporate  the  act's  expanded 
coverage. 

The  Board's  policy  under  its 
Regulatory  Improvement  Project  calls 
for  the  periodic  review  of  each  Board 
regulation.  In  keeping  with  that  policy, 
the  Board  made  a  detailed  review  .to 
consider  whether  Regulation  B  could  be 
simplified  to  ease  the  burdens  imposed 
on  creditors,  consistent  with  the  Board's 
responsibility  for  implementing  the 
ECOA,  and  to  consider  also  whether  the 
regulation  could  more  effectively  carry 
out  the  purposes  of  the  ECOA.  The 
Board  published  a  notice  of  intent  to 
review  the  regulation  in  June  1983,  to 
ensure  the  participation  of  interested 
parties  early  in  the  review.  Based  upon 
its  own  internal  analysis  and  public 
comments  received,  as  well  as 
information  from  other  sources,  the 
Board  proposed  a  revised  version  of 
Regulation  B  in  March  1985.  The  Board 
received  166  comments  on  that  proposal 
from  creditors.  Federal  Reserve  Banks, 
federal  and  state  agencies,  trade 
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associations,  consumer  groups,  and 
others. 

The  Board  believes,  on  the  basis  of 
the  public  comments  and  other  available 
information,  that  the  regulation  is 
achieving  its  intended  goals.  The 
Federal  Reserve  Banks  and  the  other 
federal  enforcement  agencies  report  no 
major  compliance  problems.  As  a  rule, 
creditors  appear  to  consider  the 
Regulation  B  requirements  to  be 
manageable,  and  view  the  regulation  as 
providing  certainty  about  how  to  comply 
with  the  ECOA.  Civil  rights  and 
consumer  advocates  continue  to  view 
the  regulation  as  providing  important 
protections.  To  the  exent  that 
consumers'  views  can  be  discerned  from 
Board-sponsored  surveys,  consumers 
appear  satisfied  with  the  treatment  they 
are  receiving  in  the  credit  market. 

In  light  of  the  indications  that  major 
revisions  are  not  needed,  the  Board's 
revisions  leave  most  of  the  regulatory 
provisions  substantially  unchanged. 
This  is  in  contrast  to  the  extensive 
changes  made  when  the  Board  engaged 
in  similar  reviews  o*f  Regulation  Z  (Truth 
in  Lending)  and  Regulation  C  (Home 
Mortgage  Disclosure).  The  more  limited 
nature  of  the  revisions  to  Regulation  B 
comes  from  the  different  circumstances 
that  have  surrounded  the  review  of  the 
regulation: 

•  The  Board's  review  of  the  Truth  in 
Lending  and  Home  Mortgage  Disclosure 
regulations  implemented  statutory 
amendments,  that,  particularly  in  the 
case  of  Truth  in  Lending,  made 
significant  reductions  in  the  disclosure 
requirements.  In  contrast,  there  are  no 
statutory  amendments  of  any  kind  to  be 
implemented  under  the  ECOA. 

•  The  volume  of  litigation  under  the 
ECOA  and  Regulation  B  has  been  quite 
limited,  and  Ky  and  large  the  court 
decisions  that  have  been  reported  do 
not  reflect  the  need  for  simplification  of 
requirements  that  was  evident  in  the 
case  of  Truth  in  Lending. 

•  It  became  apparent,  in  the  course  of 
the  review,  that  creditors  have  no  major 
problems  in  complying  with  Regulation 
B.  Many  creditors  may  find  bui^ensome 
the  notification  requirements  applicable 
to  credit  denials  and  other  adverse 
action,  but  these  provisions  are  drawn 
directly  from  the  statute.  Some  creditors 
asked  the  Board  to  provide  clarification 
on  various  points;  others  believe  that  the 
regulation  is  working  effectively  and 
encouraged  the  Board  to  leave  the 
regulation  substantially  unchanged. 

•  Civil  rights  and  consumer  advocates 
have  opposed  any  diminution  of  ECOA 
protections,  Because  the  ECOA  is  civil 
rights  legislation,  and  not  strictly  a 
consumer  protection  law,  there  is 
particular  concern  that  the  Board  not  cut 


back  on  any  protections  currently 
provided. 

In  the  review  of  the  regulation,  it  was 
frequently  found  that  no  substantive 
change  in  regulatory  provisions  was 
required — that  elaborating  on  a  given 
point  in  a  staff  commentary  could 
effectively  facilitate  creditor 
compliance.  Accordingly,  an  official 
staff  commentary  has  been  prepared. 
The  commentary  provides  needed 
guidance  in  a  less  formal  maimer  than 
the  regulation.  It  is  discussed  further  in 
section  (5)  of  this  notice;  the 
commentary  text  follows  the  regulatory 
text  set  forth  in  section  (7). 

The  revised  regulation  is  shorter  than 
\  current  Regulation  B  by  about  one- 
sixth — a  reduction -largely  attributable 
to  the  deletion  of  obsolete  provisions 
and  to  the  traiufer  of  explanatory 
material  to  die  official  staff 
commentary.  Tke  regulation  also  has 
been  improved  by  the  rewriting  of  some 
sections  and  the  editing  of  others  to 
state  the  requirements  more  cleariy.  The 
substance  of  all  but  two  of  the  19 
footnotes  contained  in  the  ourent 
regulation  has  been  moved  to  the  official 
staff  commentary,  making  the  regulation 
itself  less  cumberson*«  to  use. 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1960  and  5 
CFR  1320.13,  the  revisions  to  Regulation 
B  that  pertain  to  third-party  disdosures 
were  approved  under  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget. 

An  economic  impact  statement, 
required  by  section  804  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  604), 
appears  in  section  (6)  below. 

(3)  Treatment  of  business  credit  and 
consumer  leasing.  Two  areas  that 
received  special  attention  in  the  review 
of  Regulation  B  (although  no  changes 
resulted)  deserve  mention:  the  treatment 
accorded  to  business  credit  transactions 
and  coverage  of  consumer  leases  under 
Regulation  B. 

The  Board  considered  whether  any 
changes  might  be  appropriate  in  the 
rules  applicable  to  business  credit  under 
the  regulation,  in  light  of  renewed  public 
and  congressional  concern  about  the 
availability  of  credit  to  businesses 
owned  by  women  and  members  of 
minority  groups.  The  ECOA  and 
Regulation  B  apply  to  all  credit 
transactions,  including  business  credit. 
Regulation  B  modifies  the  rules 
applicable  to  business  credit 
transactions,  relieving  creditors  from 
some  of  the  more  technical  procedural 
requirements  of  the  regulation.  These 
exceptions  do  not,  however,  affect  the 
basic  ECOA  protections  against 
discrimination.  For  example,  a  creditor 
may  not  take  the  business  applicant's 


marital  status  into  account,  and  may  not 
r^uest  information  about  a  married 
applicant's  spouse  except  when  the 
spouse  has  some  connection  to  the 
business.  A  creditor  must  comply  with 
rules  that  prohibit  requiring  the  spouse 
to  guarantee  the  loan.  Women  and  other 
business  credit  applicants  are  entitled  to 
notice  of  the  action  taken  and,  upon 
request,  to  a  written  statement  of  the 
reasons  for  a  denial.  They  have  the  right 
to  ask  the  creditor  to  retain  records  for 
tfie  full  25-month  period  applicable  in 
consumer  credit  transactions. 

The  Board  believes  that  these 
provisions  should  fully  protect  women 
and  members  of  minority  groups  against 
unlawful  discrimination  in  business 
credit  transactions,  but  has  not  ruled  out 
changing  the  regulation  to  increase 
protections.  In  particular,  the  Board 
discussed  wheuier  the  rules  should  be 
modified  to  require  creditors  to  give 
business  applicants  who  are  denied 
credit  a  written  notice  of  their  right  to 
receive  a  statement  of  reasons  for  the 
denial.  Modifying  the  business  credit 
rules  would  require  new  rulemaking, 
however,  since  the  Board's  March  1985 
proposal  did  not  contain  proposed 
changes  to  these  rules.  The  Board  has 
deferred  a  decision  on  whether  to 
initiate  such  rulemaking.  In  the 
meantime,  the  Board  is  developing  an 
educational  pamphlet  on  the  application 
of  the  ECOA  and  Regulation  B  to 
business  credit  transactions  for 
distribution  to  business  owners  through 
government  agencies,  women's  groups, 
and  other  organizations.  Better 
informing  women  and  minority  business 
owners  about  their  rights  under  the  law 
could  be  an  effective  way  to  assist  them 
in  enforcing  those  rights,  and  less  costiy 
than  subjecting  business  credit  fully  to 
the  rules  applicable  in  consumer  credit 
transactions.  The  Board  will  monitor 
developments  in  this  area,  and  if  it 
appears  that  the  regulatory  changes  are 
needed,  the  Board  will  take  appropriate 
action. 

In  the  review  of  Regulation  B,  the 
Board  also  addressed  the  issue  of 
whether  to  estabhsh  a  uniform  rule 
extending  ECOA  coverage  to  consumer 
leases.  In  Brothers  v.  First  Leasing,  724 
F.2d  789  (9th  Cir.),  cert,  denied,  105  S.  Ct. 
121  (1984),  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  held  that  consumer 
leases  are  defined  by  the  Consumer 
Leasing  Act  are  subject  to  the  ECOA. 
The  appellate  ruling  in  Brothers  is 
binding  law  in  California  and  other 
states  within  the  jurisdiction  of  the 
Ninth  Circuit,  and  is  being  enforced  in 
those  states  by  the  Federal  Reserve  and 
other  regulatory  agencies. 
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On  policy  grounds  there  is  some 
support  for  a  regulatory  amendment  to 
cover  lease  transactions.  It  seems 
inconsistent  to  allow  lessors  to  consider 
marital  status,  sex.  and  other 
characteristics  while  creditors  are 
prohibited  from  doing  so.  In  additon. 
some  lease  transactions  are  similiar  in 
many  ways  to  credit  transactions; 
indeed,  financing  leases,  or  open-end 
leases,  have  been  held  to  be  functionally 
equivalent  to  credit 

Nevertheless,  the  Board  beUeves  that 
the  Ninth  Circuit  interpreted  the  ECOA's 
definition  of  credit  too  broadly  when  it 
concluded  in  the  Brot/)ers  case  that  the 
granting  of  a  lease  is  an  extension  of 
credit  The  Congress  has  consistendy 
viewed  lease  and  credit  transactions  as 
distinct  and  mutually  exclusive  financial 
transactions  and  has  treated  them 
separately  under  the  Consumer  Credit 
Protection  Act  The  Board  believes  that 
the  Congress  did  not  intend  the  ECOA. 
which  on  its  face  applies  only  to  credit 
transactions,  to  cover  lease  transactions 
unless  the  transaction  results  in  a 
"credit  sale"  as  defined  in  the  Truth  in 
Lending  Act  and  Relation  Z.  In 
addition,  aside  from  the  Brothers  case 
there  is  Httle  evidence  of  discrimination 
by  lessors  based  on  the  personal 
characteristics  of  lessees,  in  contrast  to 
the  situation  that  existed  with  respect  to 
credit  transactions  before  the  ECOA 
was  enacted.  Furthermore,  core 
provisions  of  Regulation  B  if  applied  to 
leasing  transactions  could  impose 
significant  burdens  for  certain  segments 
of  the  industry — such  as  furniture  and 
appliance  leasing.  (Other  lessors  would 
be  less  afiected  financial  institutions 
that  engage  in  automobile  leasing,  for 
example,  already  comply  with 
Regidation  B  in  many  cases.) 

In  U^t  of  those  considerations,  the 
Board  has  not  applied  Regulation  B  to 
leasing.  Instead,  the  Board  will  monitor 
the  practices  followed  in  lease 
transactions  through  contacts  with 
government  agencies,  the  leasing   • 
industry,  and  consumers.  The  Federal 
Reserve's  enforcement  activities  in  the 
Ninth  Circuit  %vin  also  provide  the  Board 
with  first-hand  experience  regarding  the 
application  of  Regulation  B  to  consumer 
leases.  Should  it  later  appear  that  action 
is  warranted  the  Board  will  engage  in 
rulemaking  or  make  legislative 
recommendations  as  appropriate. 

(4)  Regulatory  revisions.  The 
following  discussion  covers  the 
revisions  to  Regulation  B  section  by 
section.  In  a  number  of  sections, 
changes  in  the  text  have  been  made  for 
the  purpose  of  simplificatioD  or 
clarification,  with  no  substantive  change 
in  the  regulatory  requirements;  these 


minor  changes  are  not  covered  in  the 
discussion. 

Section  202.1— Authority,  Scope  and 
Purpose 

Paragraph  (a),  on  authority  and  scope, 
remains  unchanged  except  for  the 
addition  of  a  reference  to  the  control 
number  assigned  to  Regulation  B  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  other  minor  changes  include  the 
deletion  of  footnote  1  as  unnecessary.  A 
new  paragraph  (b)  has  been  added  to 
outline  the  purpose  of  Regulation  B, 
consistent  with  the  format  followed  in 
other  Board  regulations. 

Paragraph  (b)  of  the  current 
regulation,  concerning  administrative 
enforcement  has  been  moved  to  new 
§  202.14,  as  has  paragraph  (c),  on 
penalties  and  liabilities.  Paragraph  (d), 
regarding  procedures  for  the  issuance  of 
official  sta£f  interpretations,  has  been 
moved  to  new  Appendix  O. 

Section  202.2— Definitions 

In  this  section,  the  Board  has  made  • 
substantive  change  to  the  definition  of 
"applicant"  and  a  change  to  the 
definition  of  "empirically  derived 
demonstrably  and  statistically  sound 
credit  sawing  system"  that  will  broaden 
its  applicability,  as  discussed  below. 
Other  changes  are  structural  or  editorial, 
without  substantive  effect 

The  references  to  notification  of 
action  taken,  statement  of  reasons  for 
denial,  and  record  retention  in  the 
definition  of  "adverse  action"  in 
paragraph  (cKl)  of  the  current  regulation 
have  been  deleted  as  unnecessary. 
Editorial  revisions  have  been  made  in 
paragraph  (c)(lKi).  which  now  explicidy 
defines  a  counteroffer,  and  other 
subparagraphs  of  this  definition.  No 
substantive  change  is  intended. 

The  Board  has  revised  the  definition 
of  "applicant"  in  paragraph  (e)  to 
include  guarantors,  sureties,  endorsers, 
and  similar  parties  for  purposes  of 
S  202.7(d),  which  contains  rules 
regarding  signatures.  The  Board  had 
proposed  in  March  to  define  such 
parties  as  applicants  without  limitation. 
The  final  version  of  the  definition  was 
modified  in  response  to  the  concerns  of 
industry  commenters  who  believed  that 
the  unlimited  inclusion  of  guarantors 
and  similar  parties  in  the  definition 
might  subfect  creditors  to  a  risk  of 
liability  for  technical  violations  of 
various  provisions  of  the  regulation. 

The  prindpal  effect  of  the  change  is  to 
give  guarantors  and  similar  parties 
standing  to  seek  legal  remedies  when  a 
violation  occurs  under  §  2Q2.7(d).  The 
regulation  prohibits  creditors,  in  certain 
situation! ,  from  requiring  the  signature 


of  an  applicant's  spouse  as  a  guarantor, 
surety,  cosigner,  or  similar  party.  If  a 
creditor  violates  this  provision, 
however,  a  guarantor  whose  signature 
has  been  illegally  required  currently  has 
no  legal  remedy  because  section  706  of 
the  act  confers  standing  to  sue  only 
upon  an  "aggrieved  applicant."  The 
Board  has  included  guarantors  and 
similar  parties  within  the  definition  of 
"applicant"  to  resolve  this  question  of 
standing. 

Material  regarding  notification  to  an 
applicant  that  an  application  is 
incomplete  has  been  deleted  from  the* 
definition  of  "application"  in  paragraph 
(f)  and  incorporated  into  S  202.9(c).  a 
new  provision  dealing  with  incomplete 
applications. 

The  Board  has  broadened  the- 
definition  of  an  "empirically  derived, 
demonstrably  and  statistically  sound, 
credit  scoring  system"  contained  in 
paragraph  (p).  'The  cuirrent  language 
appears  to  limit  the  applicability  of  the 
definition  to  a  system  diat  uses  the 
allocation  of  points  or  the  assigning  of 
weights.  The  revised  language  makes 
clear  that,  if  the  system  is  developed 
using  accepted  statistical  principles  and 
mediodology.  a  decision-tree  or  other 
type  of  credit  scoring  system  that  meets 
these  standards  also  qualifies.  Other 
conforming  technical  revisions  to  this 
paragraph  have  resulted  in  no 
substantive  change.  Credit  scoring 
systems  that  meet  the  criteria  as  stated 
in  the  current  definition  will  continue  to 
qualify  as  "demonstrably  and 
statistically  sound"  under  the  revised 
definition. 

Other  changes  to  the  definitional 
section  include  the  deletion  of:  footnote 
2  \p  the  introductory  mate/ial,  the  last 
sentence  in  the  definition  of  "open-end 
credit"  in  paragraph  (w).  footnote  3  to 
the  definition  of  "prohibited  basis"  in 
paragraph  (z).  the  definition  of  "public 
assistance  program"  in  paragraph  (aa). 
and  the  rule  of  construction  in 
paragraph  (dd).  Comparable  material 
appears  in  the  official  staff  commentary, 
202.1(a}-l;  202.2(w)-l;  202.2(z)-l  and  -3; 
and  comment  4  to  the  Introduction, 
respectively.  Paragraph  (cc),  a  rule  of 
construction  regarding  captions,  has 
been  deleted  as  unnecessary. 

Section  WZ3— Limited  Exceptions  For 
Certain  Classes  of  Transactions 

The  Board  has  restructured  this 
section  for  easier  reference.  In  the 
revised  regulatioa  the  definition  of  each 
type  of  credit  is  immediately  followed 
by  the  list  of  exceptions  applicable  to  it. 
There  are  no  substantive  changes  to  any 
of  the  existing  provisions. 
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The  definition  of  public  otiHties  credit 
in  paragraph  (a)  has  been  sli^tly 
revised  to  correspond  more  dosely  to 
the  definition  in  Regulation  Z  (Thith  in 
Lending). 

In  the  section  on  business  credit,  the 
rules  relating  to  notification  and  record 
retention  have  been  placed  in  paragraph 
(d)(3)  and  labeled  "modified 
requirements."  to  emf^asize  that  they 
only  modify  the  prooediu«s  ordinarUy 
required  by  Regulation  B,  rather  than 
provide  total  exceptions.  Paragraph 
(d)(3)(i]  incorporates  official  staff 
interpretation  EC-OOOe.  and  makes  clear 
that  a  creditor  i»  required  to  notify  the 
business  credit  applicant  of  the  action 
taken  on  an  application  or  of  its 
incompleteness.  Ilie  provision 
concerning  record  retention  has  been 
edited  to  make  clear  that  the  time  period 
for  requesting  record  retentionxuns  from 
the  notification  of  action  taken  or  of 
incompleteness. 

The  list  of  exceptions  applicable  to 
government  credit  in  paragraph  (e)  has 
been  simplified  without  substantive 
change. 

Section  202.4— General  Rule  PmhibiUng 
Discrimination 

No  changes  have  been  made  to  this 
section. 

Section  202 J^— Rules  Concerning  Taking 
of  Applications 

With  the  exception  of  paragraph  (e), 
changes  in  this  section  are  structural  or 
editorial  Captions  have  been  added  to 
facilitate  use  of  the  regulation.  With  the 
deletion  of  the  prececting  footnotes, 
footnote  4  has  been  renumbered 
footnote  1;  the  part  of  the  footnote  that 
has  been  deleted  from  the  regulation 
appears  in  the  official  staff  commentary, 
202.5(b>-l.  Footnote  5  and  portions  of 
paragraphs  (bK3)  and  (d)(2)  also  have 
been  deleted;  conqtarable  material 
appears  in  the  official  staff  commentary, 
202.5(dKl)-l;  202.7(e)-2;  and  202^d)(2>- 
2  and  -3.  respectively.  Footnote  6  has 
been  deleted  as  obsolete. 

Revised  paragraph  (e)  requires  that 
written  applications  be  taken  for 
dwelling-related  loans  that  are  subject 
to  the  data  notation  requirements  of 
§  202.13.  (In  all  other  type«  of  credit 
transactions,  written  applications 
continue  to  be  optional.)  This  change, 
along  with  the  changes  in  data  notation 
requirements  discussed  under  {  202.13, 
will  increase  the  information  available 
to  enforcement  agencies  to  monitor 
compliance.  A  creditor  may  comply  with 
the  new  requirement  by  writing  down 
the  information  that  it  normally 
considers  in  making  a  credit  decision; 
use  of  a  form  is  not  required.  Some  of 
the  material  in  paragraph  (e)  of  the 


current  regulation  concerning  the  use  of 
the  Board's  model  an>iication  foma  has 
been  moved  to  the  introductory  section 
in  Appendix  B. 

Section  202i6— Rules  Concerning 
Evaluating  of  Applications 

The  few  dianges  in  this  section  are 
structural  or  editorial  only.  Captions 
have  been  added  to  facilitate  use  of  the 
regulatioa  Footnote  7  of  the  current 
regulation  has  been  renumbered 
footnote  2.  The  last  sentence  of  the 
footnote,  citing  portions  of  the 
legislative  history  of  the  act  dealing  with 
the  "effects  test,"  has  been  deleted  from 
the  regulation;  comparable  material 
appears  in  the  official  staff  commentary, 
202.6(a)-2.  Footnotes  8  and  9  of  the 
current  regulatioa  as  well  as  the 
material  in  paragraph  (b)(5]  regarding 
factors  that  a  creditor  may  consider  in 
determining  the  likelihood  of  consistent 
payments,  have  been  deleted; 
comparable  material  appears  in  the 
official  staff  commentary  to  S  202.6(b). 
The  provision  regarding  inadvertent 
errors  has  been  deleted  from  paragraph 
(b)(6)  and  has  been  incorporated  in  new 
S  202.14(c). 

Section  202.7— Rules  Concerning 
Extensions  of  Credit 

Except  for  minor  revisions  to  the  rules 
governing  the  treatment  of  open-end 
accounts  in  paragraph  (c),  revisions  to 
this  section  are  structural  or  editorial, 
without  substantive  effect,  and  include 
the  addition  of  captions  for  ease  ot 
reference. 

In  paragraph  (c)(l)(i).  a  refierence  to 
paragraph  (c)(2)  has  been  added  to 
clarify  the  relationship  between  the  two 
paragraphs.  Paragraph  (c)(2)  has  been 
revised  in  minor  ways  from  the  current 
provision.  New  language  makes  clear 
that  the  provision  applies  only  in  the 
case  of  an  applicant  who  is 
contractually  liable.  The  term  "earned 
by"  has  been  deleted  to  clarify  that  the 
provision  applies  to  any  instance  in 
which  the  creditor  relied  upon  the 
income  of  the  applicant's  spouse  in 
granting  the  credit.  "Information 
available  to  the  creditor"  replaces 
existing  language  because  it  is  believed 
to  be  a  more  appropriate  basis  for 
determining  whether  a  creditor  may 
require  reai^lication.  In  the  proposal 
published  in  March,  "current  cr^t 
limit"  was  substituted  for  existing 
language  because  it  appeared  to  be  a 
more  appropriate  test  for  determining 
the  applicant's  overcdl  ability  to  repay 
than  the  "amotmt  of  credit  currently 
extended."  Because  some  creditors  do 
not  have  predetermined  credit  limits,  the 
final  version  refers  to  the  "current  credit 
available." 


Some  editorial  revisions  have  been 
made  in  the  signature  rules  of  paragraph 
(d),  without  substantive  effect. 
Paragraph  (d)(2)  has  been  revised  to 
make  clear  that,  in  apfdications  for 
unsecured  credit,  if  the  applicant  relies 
on  jointly  owned  property,  the  creditor 
may  require  the  signature  (rf  the  co- 
owner  only  to  assure  access  to  the 
property;  see  the  offida)  staff 
commentary,  202.7(dM2)-l.  The  material 
concerning  factors  that  the  creditor  may 
consider  regarding  property  owned  by 
the  applicant  has  been  deleted. 
Comparable  material  appears  in  the 
official  staff  commentary,  202.7(d)(2)-l. 
In  response  to  public  comment,  the 
"reasonable  belief  standard  omitted 
from  the  March  proposal  has  been 
retained  in  the  regulation. 

Paragraph  (dK5)  of  the  current 
regulation  has  been  divided  into  two 
paragraphs,  (d)  (5)  and  (0).  without 
substantive  effect 

Paragraph  (e)  prohibits  a  refusal  to 
grant  credUt  because  certain  types  of 
credit-related  insurance  are  not 
available  due  to  the  ai^licant's  age.  The 
coverage  of  this  paragraph  has  been 
broadened  to  include  "other  credit- 
related  insurance"  as  well  as  credit  life 
and  other  specific  types  already  listed. 
The  provisions  in  ciurent  paragraph  (e) 
regarding  differences  in  rates  and  the 
like  have  been  deleted;  comparable 
material  appears  in  the  offidal  staff 
commentary  to  {  202J(e). 

Section  202.8— Special  Purpose  Credit 
Programs 

The  wording  of  this  section  has  been 
edited  in  various  places  for  clarify, 
without  substantive  effect 

Section  202.9— Notifications 

Substantive  as  well  as  structural  and 
editorial  changes  have  been  made  to 
this  section.  As  in  other  sections, 
captions  have  been  added  throughout 
for  ease  of  reference. 

In  this  section  the  Board  had  proposed 
in  March  to  substitute  the  words 
"denying"  or  "denial"  of  credit  or 
"changing  adversely"  for  the  term 
"adverse  action."  llie  proposed  diaitge 
was  based  on  the  Board's  belief  that  use 
of  the  term  "adverse  action"  in  the 
regulation  raises  unnecessarily  negative 
connotations  and  has  also  led  creditors 
to  believe  that  they  must  use  that  term 
in  communicating  %vith  applicants  who 
are  denied  credit  In  response  to  pubbc 
comment  and  upon  further  analysis,  the 
Board  has  retained  use  of  the  term 
"adverse  action"  in  this  section.  The 
substitution  of  a  term  defined  by  the  act 
and  regulation  with  such  undefined  (and 
not  necessarily  synonymous)  words  as 
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"denial"  could  lead  to  confusion  and 
inadvertent  noncompliance.  Guidance 
on  use  of  the  term  "adverse  action"  has 
been  provided  in  the  official  staff 
commentary,  202.9-1. 

Language  has  been  added  to 
paragraph  (a)(l)(i)  to  make  clear  that  a 
creditor's  counteroffer  must  be  made 
within  30  days  of  the  receipt  of  a 
completed  application.  Material  that 
appears  in  the  current  regulation, 
permitting  notification  of  the  approval  of 
an  application  to  be  either  express  or 
implied,  has  been  deleted.  Comparable 
material  appears  in  the  official  staff 
commentary,  202.9(a)(l)-2.  Editorial 
changes  made  to  paragraph  (a)(l)(iv) 
have  no  substantive  effect 

In  addition  to  the  current 
requirements  of  paragraph  (a)(2),  the 
revised  rule  requires  that  an  adverse 
action  notice  contain  the  name  and 
address  of  the  creditor,  identification 
that  is  customarily  but  not  always 
provided  .  That  iniformation  will  give 
rejected  applicants  a  clearer  indication 
of  whom  to  contact  if  there  are 
questions  about  the  content  of  the 
notice.  Editorial  changes  have  been 
made  to  paragraph  (a)(2)(ii],  without 
substantive  effect. 

Paragraphs  (a)  (3)  and  (4)  of  the 
current  regulation  have  been 
redesignated  as  paragraphs  (f)  and  (g). 
and  are  discussed  below. 

Material  in  paragraph  (b)(1)  allowing 
modification  of  the  model  ECOA  notice, 
to  include  references  to  similar  state  law 
and  a  state  enforcement  agency,  has 
been  deleted.  Comparable  material 
appears  in  the  offical  staff  commentary, 
202.9(b)(l)-l. 

The  second  sentence  of  paragraph 
(b)(2)  of  the  current  regulation  has  been 
deleted.  It  states  that  a  creditor  may 
design  its  own  notice  form  or  use  aU  or  a 
portion  of  the  Board's  sample  form, 
which  if  properly  complet^  will  satisfy 
the  requirements  of  paragraph  (a)(2)(i). 
Comparable  language  is  contained  in  the 
revised  introduction  to  Appendix  C.  The 
sample  form  itself  has  also  been  deleted. 
It  has  been  replaced  by  a  number  of 
sample  notices  in  new  Appendix  C,  as 
discussed  below. 

Current  paragraph  (b)(3).  concerning 
the  format  of  disclosures,  has  been 
deleted.  Comparable  material  appears  in 
the  official  staff  commentary,  202.9-4; 
see  also  202.9(b)(l}-l. 

Current  paragraph  (c)  has  been 
redesignated  paragraph  (d)  and  is 
disciissed  below.  New  paragraph  (c) 
establishes  a  streamlined  procedure  for 
dealing  with  incomplete  applications.  It 
provides  that  if  a  creditor  receives  an 
application  that  is  incomplete  regarding 
matters  that  the  applicant  can  complete, 
within  30  days  the  creditor  must  eiUier 


notify  the  applicant  of  its  decision, 
under  paragraph  (a)  of  this  section,  or 
notify  the  appUcant  that  additional 
information  is  needed.  The  latter 
notification  must  specify  the  information 
needed,  designate  a  reasonable  time 
period  for  submission  of  the  information, 
and  inform  the  applicant  that  unless  the 
information  is  provided  there  will  be  no 
further  consideration  of  the  application. 
(Form  C-6  in  Appendix  C  is  a  sample 
form  for  a  notice  of  incompleteness 
under  this  paragraph.)  If  the  applicant 
fails  to  respond  within  the  designated 
time  period,  the  creditor  has  no 
obligation  to  provide  further  notification 
of  any  kind.  If  the  applicant  provides  the 
requested  information  in  a  timely 
manner,  the  creditor  must  then  take 
action  on  the  application  and  give 
appropriate  notice  under  paragraph  (a). 
Paragraph  (a)(l)(ii).  concerning  the 
denial  of  an  incomplete  application,  has 
been  revised  to  include  conforming 
language. 

Paragraph  (d)  on  oral  notifications  is 
currently  paragraph  (c);  changes  are 
strictly  editorial.  Paragraph  (e), 
currently  paragraph  (d).  provides  a 
special  rule  on  withdrawn  applications. 
It  is  virtually  identical  to  the  current 
provision. 

Paragraph  (f)  is  virtually  identical  to 
current  paragraph  (a)(3).  Paragraph  (g)  is 
comparable  to  current  paragraph  (a)(4). 
That  portion  of  current  paragraph  (a)(4) 
dealing  with  liabilify  for  acts  of  third 
parties  has  been  deleted.  Comparable 
material  appears  in  the  official  staff 
commentary,  202.9(g)-3. 

Paragraph  (e)  of  the  current 
regulation,  regarding  inadvertent  errors, 
has  been  deleted.  Comparable  language 
is  contained  in  new  section  202.14(c). 
Paragraph  (f)  of  the  current  regulation 
has  also  been  deleted;  comparable 
material  appears  in  the  official  staff 
commentary,  202.9-3. 

Section  202.10— Furnishing  of  Credit 
Information 

This  section  has  been  rewritten  and 
restructxired  for  clarity,  with  obsolete 
material  deleted.  There  is  no  substantive 
change  from  the  existing  rules.  Current 
footnotes  11  and  12  have  been  deleted; 
comparable  material  appears  in  the  staff 
commentary.  202.10-3  and  202.10(a)-l. 
Some  material  in  current  paragraph  (c), 
dealing  with  the  legal  effect  of  signing  a 
request  to  rhange  the  manner  in  which 
information  is  fiimished.  has  been 
deleted.  Comparable  material  appears  in 
the  official  staff  commentary.  202.10(a)- 
2.  Current  paragraph  10(d)  regarding 
inadvertent  errors  has  also  been 
deleted;  comparable  language  is 
contained  in  new  §  202.14(c). 


Section  X2. 11— Relation  to  State  Law 

This  section  is  virtually  identical  to 
the  current  section  except  for  editorial  • 
changes.  Footnote  16  has  been  deleted 
as  unnecessary. 

Section  2(^.12— Record  Retention 

The  revised  section  requires  creditors 
to  maintain  records  on  withdrawn 
applications  as  well  as  on  incomplete 
applications.  Other  revisions  are  minor. 
Captions  have  been  added  for  ease  of 
reference. 

Paragraph  (a)  permits  the  retention  in 
files,  under  certain  circumstances,  of 
information  that  is  generally  prohibited. 
Paragraphs  (a)  (2)  and  (3)  of  the  current 
regulation  have  been  merged  into 
paragraph  (a)(2),  so  that  a  creditor  is 
allowed  to  retain  (without  violating  the 
regulation)  prohibited  information  that  it 
receives  from  a  credit  bureau,  provided 
the  creditor  did  not  specifically  request 
that  information.  There  is  no  reason  for 
giving- special  protection,  as  the  current 
rule  seems  to  do,  when  prohibited 
information  is  obtained  from  a  credit 
bureau  at  the  specific  request  of  the 
creditor.  A  violation  will  not  occur  if  a 
creditor  requests  and  receives  a  credit 
report  that  happens  to  contain 
prohibited  information.  The  words  "at 
any  time"  have  been  deleted  as 
unnecessary,  and  footnote  17  to 
paragraph  (a)  has  been  deleted  as 
obsolete. 

Paragraph  (b)(1)  requires  retention  of 
records  for  25  months  after  the  creditor 
notifies  an  applicant  of  action  taken  on 
an  application.  This  paragraph  has  been 
revised  to  require  the  same  record 
retention  after  a  notification  of 
incompleteness  because,  as  discussed 
under  section  202.9.  a  notification  of 
incompleteness  may  substitute  for 
notification  of  action  taken  in  certain 
instances.  In  addition,  footnote  18  to 
paragraph  (b)(1)  has  been  deleted; 
comparable  material  appears  in  the 
official  staff  commentary,  202.12(b)-l 
and -2. 

Under  paragraph  (b)(3).  currently 
paragraph  (b)(4).  record  retention  is 
required  of  creditors  who,  under 
paragraph  (a)(4)  of  the  current 
regulation,  do  not  have  to  give  notice  to 
an  applicant  of  action  taken.  (This  result 
occurs  when  an  application  has  been 
"shopped"  among  several  creditors  and 
ai  least  one  creditor  has  granted  credit.) 
As  revised,  the  record  retention 
provision  also  requires  a  creditor  to 
retain  records  when  an  applicant 
submits  an  application  for  credit  but 
then  withdraws  it  prior  to  notification  of 
the  creditor's  decision.  This  change  will 
ensure  more  complete  records  of 
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applications  and  better  enable 
regulatory  agencies  to  assess  creditors' 
compliance. 

A  reference  to  the  Attorney  General 
of  the  United  States  has  been  added  to 
paragraph  (b)(4).  currently  paragraph 
(b)(3),  to  require  retention  of  records 
until  final  disposition  of  an  enforcement 
proceeding  or  investigation  conducted 
by  the  Attorney  General.  Current 
paragraph  (c)  regarding  inadvertent 
errors  has  been  deleted.  Comparable 
language  is  contained  in  new  S  202.14(c). 

Section  202.13— InformaUon  For 
Monitoring  Purposes 

This  section  requires  creditors  to 
request  applicants  for  particular  types  of 
dwelling-related  loans  to  provide  certain 
information  about  their  race  or  national 
origin,  sex.  age.  and  marital  stahis.  lie 
purpose  is  to  enable  enforcement 
agencies  to  monitor  creditors' 
compliance  with  the  ECOA  and 
Regulation  B.  In  March,  the  Board 
proposed  a  number  of  changes  in  the 
section,  with  two  purposes:  first,  to 
attempt  to  achieve  greater  uniformity  in 
the  data  notation  rules  appUcable  to 
various  groups  of  creditors:  and  second, 
to  improve  the  ability  of  the  Federal 
Reserve  System  and  other  agencies  to 
cany  out  their  responsibilities  under  the 
ECOA.  Fair  Housing  Act,  and 
Community  Reinvestment  Act.  Revised 
§  202.13  differs  from  both  the  current 
regulation  and  the  proposed  version  in 
some  respects. 

Under  revised  paragraph  (a),  a 
creditor  must  request  information 
regarding  an  applicant's  race  or  national 
origin,  sex,  marital  status,  and  age  upon 
receiving  an  apphcation  for  the 
purchase  or  the  refinancing  of  a 
dwelhng  occupied  or  to  be  occupied  by 
an  applicant  as  a  principal  residence, 
where  the  extension  of  credit  will  be 
secured  by  the  dwelling.  This  differs 
from  the  current  regulation  in  the 
following  ways: 

(1)  The  revised  rule  covers  all 
applications  for  the  specified  types  of 
loans,  while  the  current  rule  apphes  only 
to  written  appUcations.  (Section  202.5(e) 
of  the  revised  regidation  further  requires 
that  applications  subject  to  {  202.13  be 
taken  in  writing,  as  discussed  above.) 

(2)  The  revised  rule  applies  to 
refinancings  as  well  as  purchase  loans 
(including  construction-permanent 
financing). 

(3)  The  revised  rule  covers  loans 
related  to  the  borrower's  principal 
residence,  including  manufactured  or 
mobile  home  loans  whether  or  not  the 
structure  is  attached  to  real  property. 
The  current  provision,  m  contrast,  only 
covers  manufactured  homes  that  are 


considered  real  property  uader  stale 
law. 

The  March  proposal  would  have 
covered,  in  addition,  credit  applications 
for  the  repair  or  iiqfirovement  of  the 
borrower's  principal  residence.  The 
Board  received  104  comments  on  the 
proposed  revisions  to  {  202.13.  Over  half 
of  the  commenters  generally  opposed 
the  proposal.  Some  argued  that  the 
addition  of  home  improvement  loans 
would  be  unduly  burdensome  not  only 
because  it  would  require  data  notation 
on  additional  loans  but  in  particular 
because  it  would  impose  data  notation 
requirements  on  new  groups  of 
creditors,  those  that  do  not  make 
purchase  money  mortgage  loans  but  do 
engage  in  secured  home  improvement 
lending  Moreover,  some  of  them — 
finance  companies  and  home 
improvement  contractors,  for  example — 
are  not  subject  to  periodic  examination 
as  are  financial  institutions,  making  the 
usefulness  of  the  notation  questionable. 
The  Board  believes  that  the  final 
revisions  to  this  section  move  in  the 
direction  of  uniformity  without  imposing 
undue  burdens. 

Under  revised  paragraph  (b),  a 
creditor  is  required  to  request  the  race 
or  national  origin,  sex.  marital  status, 
and  age  of  an  appUcant.  as  in  the 
current  regulation.  If  the  applicant  does 
not  voluntarily  provide  the  requested 
information,  the  creditor  must  note  the 
sex  and  race  or  national  origin  of  the 
appticant  on  the  basis  of  visual 
observation  or  surname.  This  is  the  rule 
currently  used  by  the  Federal  Deposit 
Insurance  Corporation,  the  Federal 
Home  Loan  Bank  Board,  and  the  Office 
of  the  Comptroller  of  the  Currency. 
Thus,  the  revision  represents  a  change 
for  state  member  banks,  credit  unions, 
and  mortgage  bankers,  all  of  which 
currently  collect  the  information  only  on 
a  voluntary  basis.  The  revision 
establishes  a  uniform  rule  for 
institutions  supervised  by  federal 
financial  regulatory  agencies  and  will 
provide  better  data  by  which  to 
determine  a  creditor's  compliance  with 
the  ECOA  and  the  Fair  Housing  Act. 
Paragraph  (c)  requires  disclosure  of  the 
revised  requirement 

Paragraph  (d)  of  the  current  regulation 
permits  other  enforcement  agencies  to 
substitute  their  own  monitoring 
programs  for  the  Regulation  B 
procedures.  The  Board  requested 
specific  comment  on  wheOier  paragraph 
(d)  should  be  deleted.  Comments  both 
from  other  federal  enforcement  agendas 
and  from  creditors  were  generally 
unfavorable.  Therefore,  the  paragraph 
has  been  retained. 


A  provision  fior  inadvertent  errors  in 
data  notation  is  contained  in  new 
S  202.14(c). 

Section  202.14— Enforcement.  Penalties 
and  Liabi/iUes 

This  is  a  new  section,  consisting 
primarily  of  material  from  current 
9  202.1  (b)  and  (c).  The  material  has 
been  edited  for  purposes  of 
simplification,  without  substantive 
effect. 

Paragraph  (a),  Identifynig 
administrative  enforcement  agencies,  is 
c(Hnparable  to  current  S  202.1fb),  and 
reflects  the  transfer  of  the  enforcement 
functions  of  the  Civil  Aeronautics  Board 
to  the  Secretary  of  Transportation  (49 
FR  50994.  December  31, 1984).  Paragraph 
(b),  discussing  penalties  and  habilities, 
is  comparable  to  current  9  202.1(c)(l}. 
Paragraph  (c)  incorporates  material  from 
current  99  202.6(b)(6),  202.10(d),  and 
202.12(c)  regarding  inadvertent  errors. 
and  adds  a  similiar  provision  relatinfi  to 
9  202.13. 

Appendix  A— Federal  Enforoaaent 
Agencies 

Changes  have  been  made  to  this 
appendix  to  reflect  the  current 
addresses  of  the  various  enforcement 
agencies. 

Appendix  B— Model  Application  Forma 

The  introductory  material  to  this 
appendix  incorporates  material  from 
9  202.5(e)  of  the  current  regulation,  so 
that  all  directions  for  the  proper  use  of 
the  model  forms  appear  in  one  place. 
The  material  permitting  the  addition  of 
three  specific  items  to  the  model  forms 
has  been  deleted  because  creditors  may 
add  any  item  not  prohibited  by  9  i>n?s 
(not  merely  these  three).  The  discussion 
of  the  FHLMC  65/FNMA 1003  form  has 
been  deleted;  approval  of  that  form 
appears  in  the  official  staff  commentary, 
app.  B-1.  The  Board  has  also  adopted  a 
sample  disclosure  and  information 
request  form  that  may  be  used  to  comply 
with  revised  9  202.13;  this  disclosure 
and  request  form  appears  on  page  2  of 
the  model  application  form  for 
residential  real  estate  k>ans.  No  other 
change  has  been  made  to  the  model 
apphcation  forms.  The  model  forms  are 
being  reprinted  in  this  notice. 

Appendix  C— Sample  Notification 

Forms 

The  regulation  currendy  provides  a 
sample  adverse  action  notification  form 
in  9  202.9(b)(2)  that  creditors  may  use  to 
satisfy  the  requirements  of 
9  202iKa)(2)(i).  In  the  June  1983  notice  of 
intent  to  review  Regulation  B,  the  Board 
requested  comment  concerning  that 
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sample  fbnn.  The  Board  then  developed 
a  number  of  sample  notices  in  response 
to  suggestions  received  from  various 
sources,  including  the  industry,  members 
of  the  Board's  Consumer  Advisory 
Council,  staff  of  other  enforcement 
agencies,  and  the  Reserve  Banks. 

Ten  sample  forms  were  published  in 
the  March  proposal.  The  Board 
requested  comment  on  which  of  the 
proposed  forms  would  be  most  useful  to 
creditors  and  most  informative  to 
consumers.  Comments  on  the  proposed 
model  forms  were  largely  favorable: 
there  was  some  concern,  however,  that 
ten  forms  were  too  many.  Commenters 
specified  which  forms  they  felt  were 
more  useful  than  others,  and  also 
suggested  changes  in  the  text  of  a 
number  of  the  forms. 

New  Appendix  C  to  the  regulation 
contains  six  sample  notification  forms. 
The  Board  dropped  proposed  forms  C-2, 
C-4  and  C-10,  combined  forms  C-5  and 
C-0,  and  revised  the  text  of  some  of  the 
forms.  The  availability  of  a  variety  of 
model  forms,  in  different  formats,  should 
better  convey  to  creditors  that  they  have 
wide  latitude  in  the  design  and  wording 
of  their  own  forms. 

No  single  form  contains  a 
comprehensive  listing  of  possible 
reasons  for  denial.  Creditors  must 
incorporate  into  their  forms  the  fectors 
on  which  they  actually  base  their  credit 
evaluations;  they  should  not  simply 
reprint  a  model  form  and  check  a  factor 
that  most  closely  approximates  the 
reason  for  adverse  action.  Forms  C-1 
through  C-4  are  sample  statements  of 
reasons  for  a  credit  denial  or  other 
adverse  action.  Form  C-3  is  a  sample 
notice  for  use  with  a  credit  scoring 
system.  Form  C-4  combines  the 
statement  of  reasons  with  notice  of  a 
counteroffer.  Form  C-^  is  a  sample 
disclosure  of  the  right  to  receive  a 
specific  statement  of  reasons  for  a  credit 
dienial  or  other  adverse  action.  Form  C-4 
is  a  request  for  additional  information, 
as  provided  for  in  S  202.9(c);  in  that 
dnnunstance,  the  ECOA  notice  is  not 
required. 

Use  of  sample  notices  is  entirely 
optional,  as  is  true  of  the  existing  notice. 
A  creditor  may  continue  to  use  the 
existing  sample  form  if  the  form  sets 
forth  accurately  the  factors  the  creditor 
considers. 

Appendix  D— Issuance  of  Staff 
Interpretations 

This  new  appendix  replaces  §  202.1(d) 
of  the  current  regulation,  which  deals 
with  requests  for  and  issuance  of  official 
staff  interpretations  of  Regulation  B. 
Because  of  changes  in  the  procedures 
(particularly  the  introduction  of  the 
official  staff  commentary  as  the  vehicle 


for  such  interpretations),  this  appendix 
differs  from  current  }  202.1(d):  it  is 
modeled  on  Appendix  C  to  Regulation  Z, 
which  deals  with  staff  interpretations 
under  that  regulation. 

(5)  Discussion  of  official  staff 
comatentary.  The  Board  is  publishing  an 
official  stiff  commentary  to  the  revised 
regulation.  Good-faith  compliance  with 
the  commentary  affords  creditors 
protection  from  civil  liability  under 
section  706(e)  of  the  ECOA. 

A  proposed  version  of  the 
commentary  was  published  in  the 
Federal  Registar  on  March  18, 1985  (50 
FR 10680).  Some  changes  to  the 
substance  of  the  proposal  were 
requested  by  the  commenters:  a  number 
have  been  adopted  in  the  final 
commentary.  Certain  provisions  have 
been  revised  and  clarified.  In  addition, 
comments  have  been  added,  modiRed  or 
deleted  as  necessary. 

The  commentary  format  follows  that 
already  used  for  other  Board  regulations 
such  as  Regulation  Z  (Truth  in  Lending) 
and  Regulation  M  (Consumer  Leasing). 
The  commentary  replaces  six  existing 
Board  interpretations,  thirteen  official 
staff  interpretations,  and  fifteen 
informal  staff  letters  that  were 
designated  public  information  letters. 
The  commentary  is  the  sole  means  for 
issuing  official  interpretations  of  the 
regulation. 

As  is  the  case  with  other  staff 
commentaries,  the  commentary  to 
Regulation  B  gives  general  guidance, 
and  is  designed  to  assist  creditors  in 
applying  the  regulation  to  specific  fact 
situations.  Following  the  format  used  in 
the  commentary  to  Regulation  Z,  each 
paragraph  in  the  commentary  is 
identified  by  the  relevant  section  or 
paragraph  of  the  regulation.  For 
example,  commentary  to  S  202.7  is 
designated  according  to  the  particular 
paragraph  addressed,  such  9s  comments 
7(c}-l  and  7(d)(2)-l. 

The  Board  has  previously  ruled  that 
several  state  laws  in  Alabama, 
California,  and  Nebraska  are  not 
preempted  by  the  ECOA  and  Regulation 
B.  These  nonpreemption  deteqninations 
relate  to  laws  that  deal  with  the  age  of 
majority,  notices  to  unmarried  cosigners, 
and  Spanish  language  translations  of 
credit  documents.  The  have  been 
omitted  fit)m  the  official  staff 
commentary,  which  will  follow  the  rule 
in  Regxilation  Z  of  including  only  those 
determinations  that  result  in  the 
preemption  of  a  state  law  or  regulation. 

Official  staff  interpretation  EC-0009 
has  been  incorporated  into  the  text  of 
§  202.3(d)  of  the  regulation,  which  now 
makes  clear  that  a  creditor  that  denies  a 
business  credit  application  must  give  the 
appUcant  notice  of  action  taken  or  of 


incompleteness  within  a  reasonable 
time. 

Certain  official  interpretations  have 
been  omitted  for  various  reasons. 
Interpretation  EC-OOOl,  which 
addressed  the  requirements  for  sending 
credit  history  notices  by  June  1977.  is 
obsolete.  Interpretation  EC-0004  has 
been  omitted  because  it  appears  that  the 
subject  matter — the  application  of  state 
laws  governing  graduated  rates, 
maximum  loan  ceilings,  and  rate 
splitting — does  not  continue  to  warrant 
the  detailed  treatment  provided  in  that 
letter.  EC-0010.  which  dealt  witii  the 
permissibility  of  inquiries  about  a 
potential  customer's  religion  by  a  seller 
of  religious  books,  has  been  omitted 
because  of  its  limited  applicability. 

Interpretations  that  approved  certain 
creditor  forms— EC-0012  and  EC-0015— 
have  been  incorporated  into  the 
commentary  to  Appendix  B,  the  vehicle 
for  approving  credit  application  forms 
used  on  distributed  by  federal  or  state 
agencies  or  federally  chartered 
operations.  EC-0013  related  to  a  form  no 
longer  in  use,  and  has  been  omitted. 

The  answers  provided  in  other  official 
staff  interpretations  have  served  as  the 
basis  for  the  sections  of  the  official  staff 
commentary  to  which  they  relate.  This 
includes  EC-OOll  regarding  the 
applicability  of  Regulation  B  to  lending 
operations  outside  of  the  United  States, 
which  had  been  omitted  from  the  March 
proposal:  see  202.1(a}-2.  Material  from 
some  of  the  15  staff  opinion  letters 
originally  published  as  public 
information  letters  also  has  been  used. 

Proposed  comment  202.2(1  )-l  has 
been  omitted  from  the  final  version.  It 
appeared  to  create  unnecessary 
confusion  regarding  possible  liability  for 
officers  or  employees  of  a  creditor.  "The 
proposed  comment  had  been  included 
as  a  reminder  that  a  court  may  hold  an 
officer  or  employee  accountable  for 
individual  acts  of  illegal  discrimination, 
and  not  to  suggest  that  officers  or 
employees  would  be  held  liable  for 
technical  violations  of  the  regulation. 
Since  courts  will  make  determinations 
about  individual  responsibility  in  any 
specific  case  involving  illegal 
discrimination,  withdrawal  of  the 
comment  seems  appropriate. 

Proposed  comment  202.7(d)(3)-2  also 
has  been  omitted  fiom  the  final  version 
of  the  official  staff  commentary.  The 
comment,  which  was  based  on  Public 
Information  Letter  15,  dealt  with 
consideration  of  a  spouse's  earnings  in 
community  property  states,  taking  the 
position  that  in  an  equal  management 
state  a  creditor  may  not  require  the 
signature  of  the  nonapplicant  spouse  on 
an  application,  note,  or  other  credit 
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instrument.  A  U.S.  district  court  in 
California  recently  ruled  for  the 
defendant  in  United  States,  v.  ITT 
Consumer  Financial  Corp..  No.  C-8^ 
3924  JPV  (N.D.  Cal.  Sept.  18. 1985)  (order 
granting  motion  for  summary  judgment), 
allowing  ITT  to  obtain  the  signature  in 
such  circumstances.  (A  decision  by  the 
government  on  the  filing  of  a  notice  of 
mtent  to  appeal  is  pending.)  The  U.S. 
District  Court  of  Arizona,  in  Clark  v. 
Avco  Financial  Services,  No.  80-272  (D. 
Ariz.  June  24, 1981),  took  a  position 
contrary  to  the  California  ruling. 
Although  the  Board  continues  to  believe 
that  the  position  stated  in  proposed 
comment  a)2.7(d){3)-2  as  published  in 
March  1985  is  correct,  this  portion  of  the 
commentary  is  being  omitted  in  view  of 
the  conflicting  court  decisions. 

(6)  Economic  impact  analysis. 
Introduction.  The  benefits  and  costs  of 
the  revisions  to  Regulation  B  are 
discussed  in  this  economic  impact 
analysis. 

Redefinition  of  "applicant"  to  include 
guarantors.  An  applicant  for  credit  has 
standing  to  sue  under  Regulation  B  but  a 
guarantor  does  not.  The  rule  redefines 
"applicant"  in  §  202.2(e)  to  include 
guarantors  for  purposes  of  the  §  202.7(d) 
signature  rules.  This  modification  of  the 
rule  allows  guarantors  who  believe  they 
have  been  injured  by  an  ECOA  violation 
to  bring  suit,  thereby  enhancing 
protections. 

The  new  provision  may  increase 
creditors'  costs  by  increasing  their 
exposure  to  litigation.  Litigation  would 
increase  to  the  extent  guarantors  sue 
regarding  alleged  Regulation  B  signature 
rule  violations,  and  the  alleged 
violations  would  not  have  been  litigated 
by  applicants  themselves.  Analysis  by 
the  Division  of  Consumer  and 
Community  Affairs  suggests  that  this 
situation  will  probably  arise 
infrequently.  Applicants  normally  bring 
suit  in  their  own  rigiit;  and  guarantors,  if 
they  have  standing  to  sue,  would  merely 
join  in  the  lawsuit.  Guarantors  are  often 
the  spouse  or  business  associate  of  the 
applicant.  If  it  becomes  a  matter  of 
course  in  legal  actions  involving 
defaulted  loans  that  both  the  applicant 
and  the  guarantor  claim  injury  from  the 
same  alleged  violation,  litigation 
expense  may  be  increased;  the  increase 
will  probably  be  small  since  the  same 
alleged  violation  is  involved. 

Written  applications  and  notation  of 
monitoring  data.  Provisions  in  §  202.5 
will  for  the  first  time  require  covered 
creditors  to  take  written  applications  for 
certain  home  purchase  and  refinancing 
loans.  Section  202.5  provisions  will 
require  written  applications  of  credit 
requests  covering  loans  for  the  purchase 


or  re: 


inancing  of  a  dwelling  occupied  or 


to  be  occupied  by  the  borrower  as  a 
principal  residence.  Creditors  can 
satisfy  the  requirement  for  taking 
written  applications  by  writing  down 
information  that  they  normally  consider 
in  making  a  credit  decision.  In  addition, 
creditors  are  required  by  (  202.13  to 
record  monitoring  data  on  the  race  or 
national  origin,  "sex,  age,  and  marital 
status  of  an  applicant  for  home  purchase 
and  refinancing  loans  secured  by  the 
dwelling.  If  the  apphcant  does  not 
volunteer  such  information  upon 
request,  loan  officers  are  required  to 
observe  and  note  the  loan  applicant's 
race  or  national  origin  and  sex.  The 
applicant  must  be  informed  orally  or  in 
writing  about  the  purpose  and 
provisions  of  §  202.13. 

At  present  Regulation  B  requires 
creditors  to  request  the  monitoring  data 
from  applicants  for  home  purchase  loans 
only  if  the  application  is  in  writing.  The 
current  regulation  does  not  require 
written  appUcations  for  home  purchase 
loans  or  notation  of  monitoring  data  not 
volunteered  by  the  appUcant. 

The  changes  are  expected  to  enhance 
consumer  protection  through  more 
effective  enforcement.  Current  ECOA 
enforcement  techniques  call  for  the 
consumer  compliance  examiners  to  use 
all  available  data  to  test  for  the 
presence  or  absence  of  discrimination 
on  a  prohibited  basis,  such  as  race  or 
national  origin,  sex,  age,  or  marital 
status.  The  primary  data  for  examiners 
are  creditor  loan  files.  In  the  case  of 
banks  supervised  by  the  Federal 
Reserve  System  (FRS),  the  absence  of 
written  applications  and  information  on 
personal  characteristics  of  loan 
applicants  in  many  cases  substantially 
reduces  the  examiners'  ability  to 
perform  tests  for  possible 
discrimination.  (Survey  results  indicate 
that  in  1980  and  25  percent  of 
applications  for  housing-related  loans 
fiiom  banks  examined  by  the  Federal 
Reserve  did  not  contain  monitoring 
data.)  The  changes  will  faciUtate  more 
effective  enforcement. 

While  banks  regulated  by  the  FRS  are 
not  required  at  present  to  take  written 
applications  nor  record  monitoring  data 
if  not  provided  voluntarily  by  the 
applicant,  this  is  not  the  case  for  many 
other  creditors.  Regulation  B  allows 
agencies  charged  with  ECOA 
enforcement  responsibilities  to  establish 
their  own  rules  regarding  the  recording 
of  monitoring  data.  Banks  and  savings 
and  loan  associations  regulated  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  and  the  Federal 
Home  Loan  Bank  Board  (FHLBB)  are 
required  by  rules  established  by  these 
agencies  to  take  written  applications 


and  record  monitoring  data  on  most 
housing-related  loans.  Federally 
chartered  credit  unions  are  required  by 
the  National  Credit  Union 
Administration  to  take  written 
applications  but  are  not  required  to 
record  monitoring  data.  Mortgage 
bankers  are  not  currently  required  to 
take  written  applications.  However, 
since  these  firms  generally  sell  loans 
they  originate  in  the  secondary  market, 
they  typically  use  standardized  written 
application  forms  as  a  matter  of  course. 

The  new  rule  requiring  creditor 
notation  will  create  uniformity  in  the 
compliance  rules  establistied  by  the 
various  regulatory  agencies  regarding 
home  purchase  and  refinancing  loans. 
The  major  beneficiary  of  uniform  rules 
will  be  the  mortgage  banking  industry. 
Mortgage  banking  firms  are  currently  in 
an  untenable  position.  On  the  one  hand, 
they  must  comply  with  Regulation  B 
provisions  that  prohibit  the  notation  of 
monitoring  data  by  the  loan  officer 
when  the  appUcant  declines  to  provide 
the  data.  On  the  other  hand,  in  order  to 
sell  loans  in  the  secondary  market,  the 
loan  application  generally  must  include 
the  monitoring  data. 

The  extent  to  which  the  revised  rule 
can  be  expected  to  result  in  the 
detection  of  an  increased  number  of 
ECOA  violations  is  uncertain.  For 
example,  the  FDIC,  OCC,  and  FHLBB 
have  cited  a  very  small  number  of 
creditors  for  discrimination  even  though 
these  agencies  have  had  access  to 
written  applications  and  monitoring 
data  for  a  number  of  years.  The  inability 
to  detect  ECOA  violations  may  reflect 
widespread  creditor  compliance  with 
ECOA  provisions.  To  some  extent  the 
low  number  of  violations  may  indicate 
that  discrimination  is  effectively 
deterred  by  creditors'  knowledge  that 
examiners  have  access  to  written 
applications  and  monitoring  data.  Under 
these  circumstances,  the  number  of 
cases  of  actual  discrimination  detected 
by  examiners  will  likely  be  small.  To  the 
extent  the  deterrent  effect  is  important, 
adoption  of  the  rule  will  enhance 
consumer  protection. 

The  changes  are  unlikely  to  impose 
significant  costs  on  the  industry  because 
most  creditors  are  currently  covered  by 
rules  established  by  the  FDIC,  OCC,  and 
the  FHLBB  that  require  written  housing- 
related  loan  applications  and  the 
recording  of  monitoring  data.  The 
creditors  most  likely  to  be  affected  by 
the  changes  are  banks  supervised  by  the 
FRS,  and  to  a  lesser  extent,  federally 
chartered  credit  unions.  These  financial 
institutions  would  incur  costs  to  modify 
existing  written  application  forms  if  the 
monitoring  data  and  section  202.13 
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disckMure  statemeot  are  to  be  included 
on  the  loan  application  fom.  or  coats  to 
print  and  store  for  record  retention  a 
separate  form  witk  the  required 
monitoring  infonnation.  (Complying 
mortgage  loan  application  forms 
available  from  the  Federal  Home  Loan 
Mortagage  Coiporatien  and  the  Federal 
National  Mortgage  Association  cost 
about  ao  cents  per  fonn.j  Correndy,  a 
few  small  banks  supervised  1^  the  FRS 
do  not  request  monitoring  data  because 
they  do  not  take  written  applications  for 
home  purchase  or  refinancing  kians. 
Public  ooounents  indicate  that  these 
banks  view  the  monitoring  data 
requireoients  as  a  significant 
disturbance  to  the  "relaxed"  atmosphere 
in  which  business  is  conducted. 

A  final  burden  associated  with  a 
requirement  to  record  monitoring  data 
involves  the  loss  of  personal  privacy 
some  loan  applicants  may  feel  if 
creditors  note  their  personal 
characteristics  even  though  they  choose 
not  to  voluntarily  supply  such 
infonnation.  Information  available  to  the 
Board  indicates  that  in  1980  about  10 
percent  of  the  applicants  for  home 
purchase  loans  at  state  member  banks 
declined  to  voluntarily  provide 
monitoring  data  when  asked  to  do  so. 
Presumably,  these  individuals  are  the 
most  likely  to  be  offended  by  the 
change.  On  the  other  hand,  there  is  no 
record  of  consumer  complaints  about 
the  recording  of  the  monitoring  data, 
even  though  the  CK:C.  FDIC,  and  FHLB8 
have  been  requiring  information  for 
many  years. 

Incomplete  applications.  The  current 
rule  requires  that  adverse  action 
notification  be  given  when  efforts  by  a 
creditor  to  obtain  missing  information 
regarding  an  application  fail  to  eUdt  a 
response  from  the  applicant.  Under  the 
revised  regulation,  creditors  are  not 
required  to  provide  adverse  action 
notification  if  the  applicant  does  not 
supply  the  information  needed  to 
complete  the  application  within  a 
reasonable  period.  As  a  consequence, 
creditors  may  provide  one  less  notice  in 
these  circumtances,  thereby  reducing 
costs.  Consumer  protections  will  not  be 
significantly  reduced  since  applicants 
who  do  not  respond  in  a  reasonable 
time  period  to  a  creditor's  request  for 
additional  infonnation  probably  are  no 
longer  interested  in  the  loan  ham  that 
creditor,  or  expect  to  be  denied  credit 
based  on  the  lender's  evaluation  of  that 
additional  information. 

Record  retention  of  withdrawn 
applications.  Under  the  current  rule, 
there  is  no  record  retention  requirement 
with  respect  to  an  application  expressly 
withdrawn  by  the  applicant  The 


absence  of  records  on  withdrawn 
applications  hampers  an  examiner's 
investigation  of  an  mmsoally  fow 
appUcation  denial  rate  whidi  the 
creditor  claims  reflects  a  high  rate  of 
withckawaapplications.  Therefore,  the 
change  requiring  record  retention  of 
apptications  withdrawn^by  the  applicant 
may  increase  the  effectiveness  of 
enforcement. 

Because  of  the  revision,  some 
creditors  may  incur  costs  to  expand 
r^tord  storage  space  for  applications 
expressly  withdrawn  by  the  applicant. 
The  cost  per  record  of  additional  storage 
spao^  vriU  vary  among  creditors 
depending  on  record  storage  technology 
and  current  storage  capacity  utilization. 
If  examiners  are  correct  in  their  belief 
that  in  general  there  are  few 
nonbusiness  applications  expressly 
withdrawn  by  applicants  relative  to 
denials,  tiien  compliance  costs  of  the 
change  will  be  small  for  most  creditors. 
Business  applications  expressly 
withdrawn  do  not  have  to  be  retained 
under  the  revised  regulation  because  of 
the  business  credit  provisions  in  section 
202.3. 

Small  Entities 

Recent  research  on  compliance  costs 
for  consumer  protection  regulations 
suggests  that  the  smallest  commercial 
banks  have  incurred  the  greatest 
compliance  costs  per  account.  Similarly, 
the  compliance  costs  associated  with 
the  regulatory  changes  may  tend  to  fall 
disproportionately  on  the  smallest 
banks.  According  to  the  Board's 
consumer  compliance  examiners,  a  few 
FRS  supervised  banks  will  need  to  start 
using  written  application  procedures, 
and  most  of  these  banks  are  relatively 
small.  Even  though  many  of  these  small 
banks  may  already  satisfy  the  written 
application  requirement  by  noting  down 
information  that  they  normally  consider 
in  making  a  credit  decision,  these  small 
banks  will  be  recording  the  monitoring 
data  for  the  first  time.  However,  the 
marginal  costs  of  the  revisions  to 
Regulation  B  are  not  likely  to  be  large 
for  any  creditor,  regardless  of  the 
creditor's  size. 

List  of  Subjects  in  12  CFR  Part  202 

Banks,  Banking,  Civil  rights. 
Consumer  protection.  Credit.  Federal 
Reserve  System.  Marital  status 
discrimination.  Minority  groups, 
Penalties.  Religious  disa^nination.  Sex 
discrimination.  Women. 

(7)  Regulatory  text  Pursuant  to  the 
authority  granted  under  section  703  of 
the  Equal  Credit  Opportunity  Act.  15 
U.S.C.  leeib.  the  Board  amends  12  CFR 
Chapter  H  as  follows' 


1.  ECEective  December  16, 1985  Part 
202  is  redesignated  as  Part  202a  (Part 
202a  will  be  removed  on  Octol>er  1. 
1968).  Part  2CK!a  is  amended  b>  adding 
the  fbllowing  note  at  the  end  cf  the  table 
of  contents  to  read: 

Effective  date  note:  Part  202  was 
effective  on  December  16, 1965,  but 
creditors  have  the  option  of  continuing 
to  comply  with  this  Part  202a  (in  lieu  of 
Part  202)  until  October  1, 198f>. 

2.  A  new  Part  202  is  added  to  be 
effective  on  December  16, 19(i5  to  read 
as  follows: 

PART  202--EQUAL  CREDIT 
OPPORTUMTTY 

Sac 

202.1  Authority,  scope  and  pupoie. 

202.2  Definitions. 

20iJ3    Limited  exceptions  for  certain  classes 

of  transactions. 
202.4    General  rule  prohibiting 

discrimination. 
202J    Rules  conceniing  taking;  of 

applications. 

202.6  Rules  concerning  evaluation  of 
apptications. 

202.7  Rules  concerning  extensions  of  credit. 

202.8  Special  purpose  credit  programs. 

202.9  Notifications. 

202.10  Furnishing  of  credit  information. 

202.11  Relation  to  state  law. 

202.12  Record  retention. 

202.13  Infonnation  for  mon  toring  purposes. 

202.14  Enforcement,  penalt  88  and 
liabilities. 

Appendix  A — Federal  Enfor  nnent  Agencies 
Appendix  B — Model  Applia  tion  Forms 
Appendix  C — Sample  Notifii  ation  Forms 
Appendix  D — Issuance  of  Staff 
Interpretations 

Supplement  I — Official  Stafi  Interpretations 

Aathority:  IS  U  S.C  1601  et  seq. 

Effective  data  aote:  Effective  December  16, 
19BS.  but  creditors  have  the  option  of 
continuing  to  comply  witli  Part  202a  until 
October  1. 19e& 

Ragutetion  B  (Equal  Cr»dit 
Opportunity) 

§  202.1    AuttMrtty,  scope  and  purpose. 

(a)  Authority  and  scope.  This 
regulation  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  pursuant  to  title  VII  (Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protection  Act.  as 
amended  (15  USC 1801  et  seq.).  Except 
as  otherwise  provided  herein,  the 
regulation  applies  to  all  persons  who  are 
creditors,  as  defined  in  $  202.2(1). 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
USC  3501  et  seq.  and  have  been 
assigned  OMB  No.  7100-0201. 
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(b)  Purpose.  The  purpose  of  this 
regulation  is  to  promote  the  availability 
of  credit  to  all  creditworthy  applicants 
without  regard  to  race,  color,  religion, 
national  origin,  sex,  marital  status,  or 
age  (provided  the  applicant  has  the 
capacity  to  contract);  to  the  fact  that  all 
or  part  of  the  applicant's  income  derives 
from  a  public  assistance  program;  or  to 
the  fact  that  the  applicant  has  in  good 
faith  exercised  any  right  under  the 
Consumer  Credit  Protection  Act.  The 
regiilation  prohibits  creditor  practices 
that  discriminate  on  the  basis  of  any  of 
these  factors.  The  regulation  also 
requires  creditors  to  notify  applicants  of 
action  taken  on  their  applications;  to 
report  credit  history  in  the  names  of 
both  spouses  on  an  account;  to  retain 
records  of  credit  applications;  and  to 
collect  information  about  the  applicant's 
race  and  other  personal  characteristics 
in  applications  for  certain  dwelling- 
related  loans. 

92002    Deftattlons. 

For  the  purposes  of  this  regulation, 
unless  the  context  indicates  otherwise, 
the  following  definitions  apply. 

(a)  Account  means  an  extension  of 
credit.  When  employed  in  relation  to  an 
account,  the  word  use  refers  only  to 
open-end  credit. 

(b)  Act  means  the  Equal  Credit 
Opportunity  Act  (title  VII  of  the 
Consumer  Credit  Protection  Act). 

(c)  Adverse  action.  (1)  The  term 
means: 

(i)  A  refusal  to  grant  credit  in 
substantially  the  amount  or  on 
substantially  the  terms  requested  in  an 
application  unless  the  creditor  makes  a 
counteroffer  (to  grant  credit  in  a 
different  amount  or  on  other  terms)  and 
the  applicant  uses  or  expressly  accepts 
the  cre4it  offered; 

(ii)  A  termination  of  an  account  or  an 
unfavorable  change  in  the  terms  of  an 
account  that  does  not  affect  all  or  a 
substantial  portion  of  a  class  of  the 
creditor's  accounts;  or 

(iii)  A  refusal  to  increase  the  amount 
of  credit  available  to  an  applicant  who 
has  made  an  application  for  an  increase. 

(2)  The  term  does  not  include: 

(i)  A  change  in  the  terms  of  an 
account  expressly  agreed  to  by  an 
applicant. 

(ii)  Any  action  or  forbearance  relating 
to  an  account  taken  in  connection  with 
inactivity,  default,  or  delinquency  as  to 
that  accounnt; 

(iii)  A  refusal  or  failure  to  authorize 
an  account  transaction  at  a  point  of  sale 
or  loan,  except  when  the  refusal  is  a 
termination  or  an  unfavorable  change  in 
the  terms  of  an  account  that  does  not 
affect  all  or  a  substantial  portion  of  a 
class  of  the  creditor's  accounts,  or  when 


the  refusal  is  a  denial  of  an  application 
for  an  increase  in  the  amount  of  credit 
available  under  the  account; 

(iv)  A  refusal  to  extend  credit  because 
applicable  law  prohibits  the  creditor 
firom  extendina  the  credit  requested;  or 

(v)  A  refusal  to  extend  credit  because 
the  creditor  does  not  offer  the  type  of 
credit  or  credit  plan  requested. 

(3)  An  acdon  that  falls  within  the 
definition  of  both  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  is  govmned  by 
paragraph  (c)(2). 

(d)  Age  refers  only  to  the  age  of 
natiu-al  persons  and  means  the  number 
of  fully  elapsed  years  from  the  date  of 
an  applicant's  birth. 

(e)  Applicant  means  emy  person  who 
requests  or  who  has  received  an 
extension  of  credit  from  a  creditor,  and 
includes  any  person  who  is  or  may 
become  contractually  liable  regarding 
an  extension  of  credit.  For  purposes  of 
S  202.7(d),  the  term  includes  guarantors, 
sureties,  endorsers  and  similar  parties. 

(f)  Application  means  an  oral  or 
written  request  for  an  extension  of 
credit  that  is  made  in  accordance  with 
procedures  established  by  a  creditor  for 
the  type  of  credit  requested.  ITie  term 
does  not  include  the  use  of  an  account 
or  line  of  credit  to  obtain  an  amount  of 
credit  that  is  within  a  previously 
established  credit  limit.  A  completed 
application  means  an  application  in 
connection  with  which  a  creditor  has 
received  all  the  information  that  the 
creditor  regularly  obtains  and  considers 
in  evaluating  applications  for  the 
amount  and  type  of  credit  requested 
(including,  but  not  limited  to,  credit 
reports,  any  additional  information, 
requested  from  the  applicant,  and  any 
approvals  or  reports  by  governmental 
agencies  or  other  persons  that  are 
necessary  to  guarantee,  insure,  or 
provide  security  for  the  credit  or 
collateral).  The  creditor  shall  exercise 
reasonable  diligence  in  obtaining  such 
information. 

(g)  Board  means  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

(h)  Consumer  credit  means  credit 
extended  to  a  natural  person  primarily 
for  personal,  family,  or  household 
purposes. 

(i)  Contractually  liable  means 
expressly  obligated  to  repay  all  debts 
arising  on  an  account  by  reason  of  an 
agreement  to  that  effect. 

(j)  Credit  means  the  right  granted  by  a 
creditor  to  an  applicant  to  defer 
payment  of  a  debt,  incur  debt  and  defer 
its  payment,  or  purchase  property  or 
services  and  defer  payment  therefor. 

(k)  Credit  card  means  any  card,  plate, 
coupon  book,  or  other  single  credit 
device  that  may  be  used  from  time  to 


time  to  obtain  money,  property,  or 
services  on  credit 

(1)  Creditor  means  a  person  who,  in 
the  ordinary  course  of  business, 
regularly  participates  in  the  decision  of 
whether  or  not  to  extend  credit  The 
term  includes  a  creditor's  assignee, 
transferee,  or  subrogee  who  so 
participates.  For  purposes  of  5  §  202.4 
and  202.5(a),  the  term  also  includes  a 
person  who,  in  the  ordinary  course  of 
business,  regularly  refers  applicants  or 
prospective  applicants  to  creditors,  or 
selects  or  offers  to  select  creditors  to 
whom  requests  for  credit  may  be  made. 
A  person  is  not  a  creditor  regarding  any 
violation  of  the  act  or  this  regulation 
committed  by  another  creditor  unless 
the  person  knew  or  had  reasonable 
notice  of  the  act  policy,  or  practice  that 
constituted  the  violation  before 
becoming  involved  in  the  credit 
transaction.  The  terra  does  not  include  a 
person  whose  only  participation  in  a 
credit  transaction  involves  honoring  a 
credit  card. 

(m)  Credit  transaction  means  every 
aspect  of  an  applicant's  dealings  with  a 
creditor  regarding  an  application  for 
credit  or  an  existing  extension  of  credit 
(including,  but  not  limited  to, 
information  requirements;  investigation 
procedures;  standards  of 
creditworthiness;  terms  of  credit; 
furnishing  of  credit  information; 
revocation,  alteration,  or  termination  of 
credit;  and  collection  procedures). 

(n)  Discriminate  against  an  applicant 
means  to  treat  an  applicant  less 
favorably  than  other  applicants, 
(o)  Elderly  means  age  82  or  older, 
(p)  Empirically  derived  and  other 
credit  scoring  systems. 
■  (1)  A  credit  scoring  system  is  a  system 
that  evaluates  an  applicant's 
creditworthiness  mechanically,  based 
on  key  attributes  of  the  applicant  and 
aspects  of  the  transaction,  and  that 
determines,  alone  or  in  conjunction  with 
an  evaluation  of  additional  information 
about  the  applicant,  whether  an 
applicant  is  deemed  creditworthy.  To 
qualify  as  an  empirically  derived, 
demonstrably  and  statistically  sound, 
credit  scoring  system,  the  system  must 
be: 

(i)  Based  on  data  that  are  derived 
from  an  empirical  comparison  of  sample 
groups  or  the  population  of  creditworthy 
and  noncreditworthy  applicants  who 
applied  for  credit  within  a  reasonable 
preceding  period  of  time; 

(ii)  Developed  for  the  purpose  of 
evaluating  the  creditworthiness  of 
applicants  with  respect  to  the  legitimate 
business  interests  of  the  creditor 
utilizing  the  system  (including,  but  not 
limited  to,  minimizing  bad  debt  losses 
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and  operating  expenses  in  accordance 
with  the  creditor's  business  judgment); 

(iii)  Developed  and  validated  using 
accepted  statistical  principles  and 
methodology:  and 

(iv)  Periodically  revalidated  by  the 
use  of  appropriate  statistical  principles 
and  methodology  and  adjusted  as 
necessary  to  maintain  predictive  ability. 

(2)  A  creditor  may  use  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system  obtained 
from  another  person  or  may  obtain 
credit  experience  from  which  to  develop 
such  a  system.  Any  such  system  must 
satisfy  the  criteria  set  forth  in  paragraph 
(p](l)  (i]  through  (iv)  of  this  section;  if 
the  creditor  is  unable  during  the 
development  process  to  validate  the 
system  based  on  its  own  credit 
experience  in  accordance  with 
paragraph  (pHl)  of  this  section,  the 
system  must  be  validated  when 
sufficient  credit  experience  becomes 
available.  A  system  that  fails  this 
validity  test  is  no  longer  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system  for  that 
creditor. 

(q]  Extend  credit  and  extension  of 
credit  mean  the  granting  of  credit  in  any 
form  (including,  but  not  limited  to,  credit 
granted  in  addition  to  any  existing  credit 
or  credit  limit;  credit  granted  pursuant  to 
an  open-end  credit  plan;  the  refinancing 
or  other  renewal  of  credit,  including  the 
issuance  of  a  new  credit  card  in  place  of 
an  expiring  credit  card  or  in  substitution 
for  an  existing  credit  card;  the 
consolidation  of  two  or  more 
obligations;  or  the  continuance  of 
existing  credit  without  any  special  effort 
to  collect  at  or  after  maturity). 

(r)  Good  faith  means  honesty  in  fact 
in  the  conduct  or  transaction. 

(s)  Inadvertent  error  means  a 
mechanical,  electronic,  or  clerical  error 
that  a  creditor  demonstrates  was  not 
intentional  and  occurred 
notwithstanding  the  maintenance  of 
procedures  reasonably  adapted  to  avoid 
such  errors. 

(t)  Judgmental  system  of  evaluating 
applicants  means  any  system  for 
evaluating  the  creditworthiness  of  an 
applicant  other  than  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system. 

(u)  Marital  status  means  the  state  of 
being  immarried.  married,  or  separated, 
as  defined  by  applicable  state  law.  The 
term  "unmarried"  includes  persons  who 
are  single,  divorced,  or  widowed. 

(v)  Negative  factor  or  value,  in 
relation  to  the  age  of  elderiy  applicants, 
means  utilizing  a  factor,  value,  or  weight 
that  is  less  favorable  regarding  elderly 
applicants  than  the  creditor's  experience 
warrants  or  is  less  favorable  than  the 


factor,  value,  at  weight  assigned  to  the 
class  of  apphcanti  that  are  not 
classified  as  elderly  and  are  most 
favored  by  a  creditor  on  die  basis  of 
age. 

(w)  Open-aid  credit  means  credit 
extoided  under  a  plan  under  which  a 
creditor  may  permit  an  applicant  to 
make  purchases  or  obtain  loans  from 
time  to  time  directly  from  the  creditor  or 
indirecdy  by  use  of  a  credit  card,  check, 
or  other  device. 

(x)  Person  means  a  natural  person, 
corporation,  government  or 
governmental  subdivision  or  agency, 
trust,  estate,  partnership,  cooperative,  or 
association. 

(y)  Pertinent  element  of 
creditworthiness,  in  relation  to  a 
judgmental  system  of  evaluating 
applicants,  means  any  information 
about  applicants  that  a  creditor  obtains 
and  considers  and  that  has  a 
demonstrable  relationship  to  a 
determination  of  creditworthiness. 

(z)  Prohibited  basis  means  race,  color, 
religion,  national  origin,  sex,  marital 
status,  or  age  (provided  that  the 
applicant  has  tfie  capacity  to  enter  into 
a  binding  contract);  the  fact  that  all  or 
part  of  the  applicant's  income  derives 
from  any  public  assistance  program;  or 
the  fact  that  the  appHcant  has  in  good 
faidi  exercised  any  right  under  the 
Consumer  Credit  Protection  Act  or  any 
state  law  upon  which  an  exemption  has 
been  granted  by  the  Board. 

(aa)  State  means  any  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States. 

§202.3    Umited  excepMons  for  certain 
classes  of  transactkMis. 

(a)  Public  utilities  credit — (1) 
Definition.  Public  utilities  credit  refers 
to  extensions  of  credit  that  involve 
public  utility  services  provided  through 
pipe,  wire,  or  other  connected  facilities, 
or  radio  or  similar  transmission 
(including  extensions  of  such  faciUties). 
if  the  charges  for  service,  delayed 
payment,  and  any  discount  for  prompt 
payment  are  filed  with  or  regulated  by  a 
government  unit.  ' 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  public  utilities  credit: 

(i)  Section  202.S(d)(l)  concerning 
information  about  marital  status; 

(ii)  Section  202.10  relating  to 
furnishing  of  credit  information;  and 

(iu)  Section  2Q2.12(b)  relating  to 
record  retention. 

(b)  Securities  credit — (1)  Definition. 
Securities  credit  refers  to  extensions  of 
credit  subject  to  regulation  under 
section  7  of  the  Securities  Exchange  Act 


of  1934  or  extensions  of  credit  by  a 
broker  or  dealer  subject  to  regulation  at 
a  bn^cer  or  dealer  under  the  Seauities 
Excfaaoge  Act  of  1934. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  securities  oredit: 

(i)  Section  202.5(c)  concerning 
information  about  a  spouse  or  former 
spouse; 

(ii)  Section  202.5(d)(1)  concemhig 
information  about  marital  status; 

(iii)  Section  202.5(d)(3)  concerning 
information  about  the  sex  of  an 
applicant; 

(iv)  Section  202.7(b)  relating  to 
designation  of  name,  but  only  to  the 
extent  necessary  to  prevent  violation  of 
rules  regarding  an  account  in  which  a 
broker  or  dealer  has  an  interest,  or  rules 
necessitating  the  aggregation  of 
accounts  of  spouses  for  the  purpose  of 
determining  controlling  interests, 
beneRcial  interests,  beneflcial 
ownership,  or  purchase  limitations  and 
restrictions; 

(v)  Section  202^(c)  relating  to  action 
concerning  open-end  accounts,  but  only 
to  the  extent  the  action  taken  is  on  the 
basis  of  a  change  of  name  or  marital 
status; 

(vi)  Section  202.7(d)  relating  to  the 
signature  of  a  spouse  w  other  person; 

(vii)  Section  202.10  relating  to 
furnishing  of  credit  information;  and 

(viii)  Section  202.12(b)  relating  to 
record  retention. 

(c)  Incidental  credit  (1)  Definition. 
Incidental  credit  refers  to  extensions  of 
consimier  credit  other  than  credit  of  the 
types  described  in  paragraphs  (a)  and 
(b)  of  this  section: 

(i)  That  are  not  made  pursuant  to  the 
terms  of  a  credit  card  account; 

(ii)  That  are  not  subject  to  a  finance 
charge  (as  defined  in  Regulation  Z,  12 
CFR  226.4);  and 

(iii)  That  are  not  payable  by 
agreement  in  more  than  four 
installments. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  incidental  credit: 

(i)  Section  202.5(c)  concerning 
information  about  a  spouse  or  former 
spouse; 

(ii)  Section  202.5(d)(1)  concerning 
information  about  marital  status; 

(iii)  Section  202.5(d)(2)  concerning 
information  about  income  derived  from 
alimony,  child  support,  or  separate 
maintenance  payments; 

(iv)  Section  202.5(d)(3)  concerning 
information  about  the  sex  of  an 
applicant,  but  only  to  the  extent 
necessary  for  medical  records  or  similar 
purposes; 
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tv)  Section  202J(o[)  relatiiig  to  tlw 
sigaatvre  of  a  tpauae  or  otker  penoo; 

(vil  Section  202:9  relating  to 
iM>tifications; 

(vii)  Section  202.10  relating  to 
funiishiag  of  credit  infomation:  and 

(viii)  Section  202.12(b)  relating  to 
record  retention. 

(d)  Business  credit— (l)  Defiaitioit. 
Business  credit  refers  to  extensioos  of 
credit  primarily  for  business  or 
coimnercial  (including  agricultural] 
purposes,  but  excluding  extensions  of 
credit  of  the  types  described  in 
paragraphs  (a]  and  (b)  of  this  section. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  business  credit 

(ij  Section  202.5(dKl)  concerning 
information  about  marital  statm:  and 

(iil  Section  202.10  relating  to 
furnishing  of  credit  information. 

(3)  Modified  requirements.  The 
following  provisions  of  this  regulation 
apply  to  bosiness  credit  as  specified 
beioW: 

(i)  Section  202.9  (a),  (b),  and  (c) 
relating  to  notifications:  the  creditor 
shall  notify  the  applicant,  orally  or  in 
writing,  of  action  taken  or  of 
incomf^teness.  When  credit  is  demed 
or  when  other  adverse  action  is  taken, 
the  creditor  is  required  to  provide  a 
written  statement  of  the  reasons  and  the 
BCX)A.  notice  specified  in  section 
2QZ.9(b)  if  the  applicant  makes  a  written 
request  for  the  reasons  within  30  days  of 
that  notification;  and 

(ii)  Section  202.12(b)  relating  to  record 
retention:  the  creditor  shall  retain 
records  as  provided  in  {  ^2.1 2(b)  if  the 
applicant  within  90  days  after  being 
notified  of  action  taken  or  of 
incompleteness,  requests  in  writing  that 
records  be  retained. 

(e)  Government  credit. — (1) 
Definition.  Government  credit  refers  to 
extensjons  of  credit  made  to 
governments  or  governmental 
subdivisions,  agencies,  or 
instrumentalities. 

(2)  Appiicability  of  i-egulation.  Except 
for  section  202.4.  the  general  rule 
prohibiting  discrimination  on  a 
prohibited  basis,  the  requirements  of 
this  regulation  do  not  apply  to 
government  credit. 

§202.4    General  Rule  Prohibiting 
Oisci'iminatlon. 

A  creditor  shall  not  discriminate 
against  an  applicant  on  a  prohibited 
basis  regarding  any  aspect  of  a  credit 
transaction. 

§202.S    RotM  Conoemlng  Taking  of 
AppMcatton*. 

(a)  Discourc^mg  applications.  A 
creditdr  shall  not  make  any  oral  or 


writtaa  statament  tai  advertising  or 
othanrise,  lo  applicanta  or  prospectiw 
applicants  tiiat  would  diacwirage  on  a 
prahHriled  basis  a  reuonaUe  person 
from  making  or  pursuing  an  appHcation. 

(b)  Gnwro/  ruht  concerning  reqaests 
for  information.  (1)  Kxoept  as  provided 
m  par^raphs  (c)  and  (d)  of  ^s  sectim, 
a  creditor  nay  reqnest  any  infomation 
in  connection  with  an  application.* 

(2)  Required  collection  of  information. 
Notwithstandmg  paFagr^>hs  (c)  and  (d) 
of  this  section,  a  creditor  shall  reqaest 
information  for  monitoring  paiposes  as 
required  by  f  2(12.13  for  credit  secored 
by  the  apfdicant's  dweffing.  In  addidon, 
a  creditor  may  obtahi  information 
required  by  a  regalation,  order,  or 
agreement  issued  by,  or  entered  into 
with,  a  oont  or  an  enforcement  agenpy 
(inchtding  Ae  Attorney  Genera!  of  the 
United  States  or  a  similar  state  t^ficial) 
to  monitor  or  enforce  compliance  wiA 
the  act,  this  regulation,  or  other  federal 
or  state  statute  or  regulation. 

(3)  Special  purpose  credit.  A  credittg 
may  obtain  information  that  is 
otfierwise  restricted  to  determine 
eligibility  for  a  special  porpose  credit 
program,  as  provided  m  S§  202.8  (c)  and 
(d). 

(c)  Information  about  a  spouse  or 
former  spouse.  [1)  Except  as  permitted 
in  this  pwagreph.  a  creditor  may  not 
request  any  information  concerning  die 
spouse  or  former  spouse  of  an  applicant. 

(2)  Permissible  inquiries.  A  creditor 
may  request  any  information  concerning 
an  applicant's  spouse  (or  former  spouse 
under  paragraph  (c)(2)(v))  that  may  be 
requested  about  the  applicant  if: 

(i)  The  spouse  will  be  permitted  to  use 
the  account; 

(ii)  The  spouse  will  be  contractually 
liable  on  the  account 

(iii)  The  applicant  is  relying  on  the 
spouse's  income  as  a  basi^  for 
repajrment  of  the  credit  requested; 

(iv)  The  appUceuit  resides  in  a 
community  property  state  or  property  on 
which  the  applicant  is  relying  as  a  basis 
for  repayment  of  the  credit  requested  is 
located  in  such  a  state;  or 

(v)  The  applicant  is  relying  on 
alimony,  child  support,  or  separate 
maintenance  payments  from  a  spouse  or 
former  spouse  as  a  basis  for  repayment 
of  the  credit  requested. 

(3)  Other  accounts  of  the  applicant  A 
creditor  may  request  an  applicant  to  list 
any  account  upon  which  the  applicant  is 
liable  and  to  provide  the  name  and 
address  in  which  the  account  is  carried. 
A  creditor  may  also  ask  the  names  in 


'This  paragraph  does  not  limit  or  abrogate  any 
federal  or  stale  Law  regardiiig  privacy  privileged 
information,  credit  reporting  limitations,  or  similar 
reslfictions  on  obtainable  information. 


wMdi  an  applicant  has  prevfously 
received  credit. 

(d)  Other  limitations  oa  information 
requests.  [1]  Marital  status.  If  an 
applicant  applies  for  individual 
unsecured  credit,  a  creditor  shall  not 
inquire  about  the  a^ilicant's  marital 
status  onless  tfae  applicant  resides  in  a 
conuttunity  property  state  or  is  reljring 
on  pn^terty  located  in  such  a  state  a»  a 
basis  for  repayment  of  the  credit 
requested,  if  an  applicatian  is  for  other 
tiian  individual  unsecured  credit,  a 
creditor  stay  inqaire  about  the 
applicant's  UMrital  status,  but  shall  use 
only  tiie  tenns  "raarTied,"  "unmarried." 
and  "separated."  A  creditor  may  explain 
that  the  category  "unmanied"  indudes 
sin^.  divorced,  and  widowed  peraons. 

(2)  Disclosure  about  income  from 
alimony,  child  support,  or  separate 
maintenance.  A  creditor  shall  not 
inquire  whether  income  stated  in  an 
application  is  derived  from  alimoay, 
child  s^tport.  or  s^tarate  maintenance 
payments  unless  the  creditor  discloses 
to  the  applicant  that  such  income  need 
not  be  revealed  if  the  applicant  does  not 
wart  the  creditor  to  consider  it  in 
determining  die  applicant's 
creditworthiness. 

(3)  Sex.  A  creditor  shall  not  inquire 
about  the  sex  of  an  applicant  An 
applicant  may  be  requested  to  designate 
a  title  on  an  application  fonn  (such  as 
Ms.,  Miss.  Mr.,  or  Mrs.)  if  the  form 
discloses  that  the  designation  of  a  title  is 
optional.  An  application  foim  shall 
otherwise  usaooly  terras  that  are 
neutral  as  to  sex 

(4)  Childbearing.  diildrearing.  A 
creditor  shall  not  inquire  about  birth 
control  practices,  intentions  concerning 
the  bearing  or  rearing  of  (iiildren,  or 
capability  to  bear  children.  A  crethtor 
may  inquire  about  the  number  and  ages 
of  an  applicant's  dependents  or  about 
dependent-related  financial  obligations 
or  expemhtures,  provided  such 
information  is  requested  without  regard 
to  sex,  marital  status,  or  any  other 
prohibited  basis. 

(5)  Race,  color,  religion,  national 
origin.  A  creditor  shall  not  inquire  about 
the  race,  color,  religion,  or  national 
origin  of  an  applicant  or  any  other 
person  in  connection  with  a  credit 
transaction.  A  creditor  may  inqidre 
about  an  applicant's  permanent 
residence  and  immigration  status. 

(e)  Written  applications.  A  creifitor 
shall  take  written  applications  for  the 
types  of  credit  covered  by  i  20Z.13(a). 
but  need  not  take  written  applications 
for  other  types  of  credit 
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§202.6    RiUm  Concerning  EvahMtkMi  Of 
Applications.    . 

(a)  General  rule  concerning  use  of 
information.  Except  as  otherwise 
provided  in  the  act  and  this  regulation,  a 
creditor  may  consider  any  information 
obtained,  so  long  as  the  information  is 
not  used  to  discriminate  against  an 
applicant  on  a  prohibited  basis.* 

(b)  Specific  rules  concerning  use  of 
information.  (Ij  Except  as  provided  in 
the  act  and  this  regulation,  a  creditor 
shall  not  take  a  prohibited  basis  into 
account  in  any  system  of  evaluating  the 
creditworthiness  of  applicants. 

(2)  Age.  receipt  of  public  assistance. 
(i)  Except  as  permitted  in  this  paragraph 
(b](2),  a  creditor  shall  not  take  into 
account  an  applicant's  age  (provided 
that  the  applicant  has  the  capacity  to 
enter  into  a  binding  contract)  or  whether 
an  applicant's  income  derives  from  any 
public  assistance  program. 

(ii)  In  an  empirically  derived, 
demonstrably  and  statistically  sound, 
credit  scoring  system,  a  creditor  may 
use  an  applicant's  age  as  a  predictive 
variable,  provided  that  the  age  of  an 
elderly  applicant  is  not  assigned  a 
negative  factor  or  value. 

(iii)  In  a  judgmental  system  of 
evaluating  creditworthiness,  a  creditor 
may  consider  an  applicant's  age  or 
whether  an  applicant's  income  derives 
from  any  public  assistance  program  only 
for  the  purpose  of  determining  a 
pertinent  element  of  creditworthiness. 

(iv)  In  any  system  of  evaluating 
creditworthiness,  a  creditor  may 
consider  the  age  of  an  elderly  applicant 
when  such  age  is  used  to  favor  the 
elderiy  applicant  in  extending  credit. 

(3)  Childbearing,  childrearing.  In 
evaluating  creditworthiness,  a  creditor 
shall  not  use  assumptions  or  aggregate 
statistics  relating  to  the  likelihood  that 
any  group  of  persons  will  bear  or  rear  - 
children  or  will,  for  that  reason,  receive 
diminished  or  interrupted  income  in  the 
future. 

(4)  Telephone  listing.  A  creditor  shall 
not  take  into  account  whether  there  is  a 
teiephonfe  listing  in  the  name  of  an 
applicant  for  consumer  credit,  but  may 
take  into  account  whether  there  is  a 
telephone  in  the  applicant's  residence. 

(5)  Income.  A  creditor  shall  not 
discount  or  exclude  from  consideration 
the  income  of  an  applicant  or  the  spouse 
of  an  applicant  because  of  a  prohibited 
basis  or  because  the  income  is  derived 
from  part-time  employment  or  is  an 


'The  legislative  history  of  the  act  indicates  that 
the  Congress  intended  an  "effects  test"  concept,  as 
outlined  in  the  employment  field  by  the  Supreme 
Court  in  the  cases  of  Griggs  v.  Duke  Power  Co..  «n 
VS.  424  (1971).  and  Albemarle  Paper  Co.  v.  Moody 
422  US.  405  (1975).  to  be  applicable  to  a  creditor's 
determination  of  creditworthiness. 


annuity,  pension,  or  other  retirement 
benefit;  a  creditor  may  consider  the 
amount  and  probable  continuance  of 
any  income  in  evaluating  an  applicant's 
creditworthiness.  When  an  applicant 
relies  on  alimony,  child  support,  or 
separate  maintenance  payments  in 
applying  for  credit,  the  creditor  shall 
consider  such  payments  as  income  to 
the  extent  that  they  are  likely  to  be 
consistently  made. 

(6)  Credit  history.  To  the  extent  that  a 
creditor  considers  credit  history  in 
evaluating  the  creditworthiness  of 
similarly  qualified  appUcants  for  a 
similar  type  and  amount  of  credit,  in 
evaluating  an  applicant's 
creditworthiness  a  creditor  shall 
consider, 

(i)  The  credit  history,  when  available, 
of  accounts  designated  as  accounts  that 
the  applicant  and  the  applicant's  spouse 
are  permitted  to  use  or  for  which  both 
are  contractually  liable; 

(ii)  On  the  applicant's  request,  any 
information  the  applicant  may  present 
that  tends  to  indicate  that  the  credit 
history  being  considered  by  the  creditor 
does  not  accurately  reflect  the 
applicant's  creditworthiness;  and 

(iii)  On  the  applicant's  request,  the 
credit  history,  when  available,  of  any 
account  reported  in  the  name  of  the 
applicant's  spouse  or  former  spouse  that 
the  applicant  can  demonstrate 
accurately  reflects  the  applicant's 
creditworthiness. 

(7)  Immigration  status.  A  creditor  may 
consider  whether  an  applicant  is  a 
permanent  resident  of  the  United  States, 
the  applicant's  immigration  status,  and 
any  additional  information  that  may  be 
necessary  to  ascertain  the  creditor's 
rights  and  remedies  regarding 
repayment. 

(c)  State  property  laws.  A  creditor's 
consideration  or  application  of  state 
property  laws  directly  or  indirectly 
affecting  creditworthiness  does  not 
constitute  unlawful  discrimination  for 
the  puiposes  of  the  act  or  this 
regulation. 

§202.7    Rule*  Concerning  Extensions  of 
Credit 

(a)  Individual  accounts.  A  creditor 
shall  not  refuse  to  grant  an  individual 
account  to  a  creditworthy  apphcant  on 
the  basis  of  sex.  marital  status,  or  any 
other  prohibited  basis. 

(b)  Designation  of  name.  A  creditor 
shall  not  refuse  to  allow  an  applicant  to 
open  or  maintain  an  account  in  a  birth- 
given  first  name  and  a  surname  that  is 
the  applicant's  birth-given  surname,  the 
spouse's  surname,  or  a  combined 
surname. 

(c)  Action  concerning  existing  open- 
end  accounts.— {1)  Limitations.  In  the 


absence  of  evidence  of  the  applicant's 
inability  or  unwillingness  to  repay,  a 
creditor  shall  not  take  any  of  the 
following  actions  regarding  an  applicant 
who  is  contractually  liable  on  an 
existing  open-end  account  on  the  basis 
of  the  applicant's  reaching  a  certain  age 
or  retiring  or  on  the  basis  of  a  change  in 
the  applicant's  name  or  marital  status: 
(i)  Require  a  reapplication,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section; 

(ii)  Change  the  terms  of  the  account; 
or 

(iii)  Terminate  the  account. 

(2)  Requiring  reapplication.  A  creditor 
may  require  a  reapplication  for  an  open- 
end  account  on  the  basis  of  a  change  in 
the  marital  status  of  an  applicant  who  is 
contractually  liable  if  the  credit  granted 
was  based  in  whole  or  in  part  on  income 
of  the  applicant's  spouse  and  if 
information  available  to  the  creditor 
indicates  that  the  applicant's  income 
may  not  support  the  amount  of  credit 
currently  available. 

(d)  Signature  of  spouse  or  other 
person.  (1)  Rule  for  qualified  applicant. 
Except  as  provided  in  this  paragraph,  a 
creditor  shall  not  require  the  signature 
of  an  applicant's  spouse  or  other  person, 
ether  than  a  joint  applicant,  on  any 
credit  instrument  if  the  applicant 
qualifies  under  the  creditor's  standards 
of  creditworthiness  for  the  amount  and 
terms  of  the  credit  requested. 

(2)  Unsecured  credit.  If  an  applicant 
requests  unsecured  credit  and  relies  in 
part  upon  property  that  the  applicant 
owns  jointly  with  another  person  to 
satisfy  the  creditor's  standards  of 
creditworthiness,  the  creditor  may 
require  the  signature  of  the  other  person 
only  on  the  instrumentfs)  necessary,  or 
reasonably  believed  by  the  creditor  to 
be  necessary,  under  the  law  of  the  state 
in  which  the  property  is  located,  to 
enable  the  creditor  to  reach  the  property 
being  relied  upon  in  the  event  of  the 
death  or  default  of  the  applicant. 

(3)  Unsecured  credit— community 
property  states.  If  a  married  applicant 
requests  unsecured  credit  and  resides  in 
a  community  property  state,  or  if  the 
property  upon  which  the  applicant  is 
relying  is  located  in  such  a  state,  a 
creditor  may  require  the  sigiTature  of  the 
spouse  on  any  instrument  necessary,  or 
reasonably  believed  by  the  creditor  to 
be  necessary,  under  applicable  state  law 
to  make  the  community  property 
available  to  satisfy  the  debt  in  the  event 
of  default  if: 

(i)  Applicable  state  law  denies  the 
applicant  power  to  manage  or  control 
sufficient  community  property  to  qualify 
for  the  amount  of  credit  requested  under 
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the  craditor't  •tasdaitlfl  ai 
creditworthiness;  and 

(li)  The  applicant  does  aot  haw 
sufficient  separate  property  to  4«iaMiy 
for  the  amount  of  credit  ivqiMSlM 
%vith4Mit  regard  to  ooBUButty  pfopcr^. 

(4)  Sacandcradk.  If  an  appUoaot 
reqaesta  secured  credit,  a  craditormay 
require  the  signature  of  the  appUoant't 
spouae  or  other  person  on  any 
instniment  necessary,  or  reasonably 
believed  by  the  creditor  to  be  neceasary, 
under  appUcaUe  state  law  to  m^e  die 
proper^  being  offered  as  security 
available  to  satisfy  the  debt  in  the  event 
of  default  for  example,  en  instalment  to 
create  a  valid  lien,  pass  clear  title, 
waive  inchoate  rights  or  assign  eamhigs. 

(5)  Additional  parties.  It  under  a 
creditor's  standards  of  creditworthiness,- 
the  personal  liability  of  an  additional 
par^  is  necessary  to  support  the 
extension  of  the  credit  requested,  a 
creditor  may  request  a  cosipier, 
gnarantOT,  or  the  like.  The  applicanfa 
spouse  may  serve  as  an  additional 
party,  but  the  creditor  shall  not  require 
that  the  spouse  be  ttie  additional  party. 

(«)  Rights  of  additional  parties.  A 
creditor  shall  not  impose  requirements 
upon  an  additional  party  that  the 
creditor  is  prohibited  from  imposing 
upon  an  appticant  under  .tills  section. 

(e)  fnsvrance.  A  creditor  shall  not 
refuse  to  extend  cretfit  and  shall  not 
tenafaiate  an  account  because  credit  life, 
health,  accident,  disability,  or  other 
credit-related  insurance  is  not  available 
on  the  basis  off  the  applicant's  age. 


for 


credit 


to  the 


SaaU   apsrtelPwyoeeOraatl 

[miStamdardsforpmgrmns.  Sab^ect  to 
the  praviaiaaa  of  pwagraph  (b)  of  this 
sedMn.  the  act  and  this  regi^tton 
permit  a  creditor  to  extend  special 
purpose  credit  to  applicants  who  meet 
eligfliility  requirements  under  the 
foltowing  types  of  credit  programR 

(1)  Any  credit  assistance  program 
expressly  aathorized  by  Eedetai  or  «tate 
law  far  dw  benefit  of  an  econonuodly 
disadvantaged  class  of  persons; 

(Zi  Any  credit  assistance  program 
offered  by  a  not^or-profit  organization, 
as  defined  under  sectian  501(c)  of  the 
Internal  Revenu<!  Code  of  1954,  as 
amended,  for  the  baaefit  of  its  ■■■— *ffii 
or  for  the  benefit  of  an  economically 
disadvantaged  dass  of  persons;  or 

(3)  Any  special  purpose  credit 
program  offered  k^  a  for-profit 
oi^aoizatian  or  in  %vhich  such  an 
oi:g8Mzation  participates  to  meet  special 
social  needs,  if: 

(i)  The  program  is  established  aad 
administered  pusiiant  to  a  wrjttea  plan 
that  identifies  the  dass  of  persons  ^at 
the  prograoi  is  desipied  to  benefit  aad 
sets  forth  the  procedures  and  standards 


(U)  The  program  is  establiehed  and 
administered  to  extend  ciadlt  to  a  daas 
df  persons  who,  uader  theocsanization's 
custoBMiy  ataadards  of 
creditworthhinas.  pcobebly  woaU  not 
receive  each  credit  or  wo^  recti ve  it 
on  ioM  favorable  tattos  than  are 
ordinarily  available  to  other  #|>pliCTint« 
applying  to  the  oiganiaation  Sor  a  similar 
type  and  amount  of  credit 

(b)  Bules  la  other  sectiom.  [i] 
Geiwral  applicabHify.  ARotlhe 
provisions  of  this  reguladon  apply  to 
eadi  of  the  special  purpose  credit 
progranuTdescribed  in  paragrai^  (a)  of 
this  section  unless  modified  by  diis 
section. 

[2)—Coaunoa  characteristics.  A 
program  described  in  para^-ai^  (a)(2)  or 
(a][3)  of  diis  sectian  quafifies  as  a 
special  purpose  credit  program  only  if  it 
was  estabUriied  and  is  adndnistered  so 
as  not  to  discriminate  agaizut  an 
applicant  on  any  prohibited  basis; 
however^  all  pngiem  partidpants  may 
be  requlrad  to  ahere  one  or  awre 
common  characteristics  (for  example, 
race,  national  origin,  or  sex)  so  bng  as 
the  program  was  not  established  and  is 
not  administered  with  the  purpose  of 
eva&)g  the  requirements  of  the  act  or 
this  re^ilad(Hi. 

(c)  Special  rule  concerning  requests 
and  use  of  information.  If  paitlc^ants  in 
a  special  purpose  credit  program 
described  in  paragrajdi  (a)  of  this 
section  are  required  to  possess  one  or 
more  common  diaracteristics  (for 
example,  race,  national  origin,  or  sex) 
and  if  the  program  otherwise  satisfies 
the  reqaireraents  of  paragraph  (a)  of  this 
section,  a  creditor  may  request  and 
consider  information  regarding  the 
oonmon  dMracteri8tic(s)  in  determiidng 
tiie  q)p8canf  s  eHgftility  for  Ae 
pro0am. 

(d)  Special  rate  in  the  case  of 
financial  need.  If  finandal  need  is  one 
ef  the  criteria  aider  a  spedal  purpose 
prograito  described  in  paragraph  (a)  of 
this  section,  the  creditor  may  request 
and  consider,  in  determining  an 
applicant's  eligibifily  for  the  program. 
informatioB  regudmg  (he  applicant's 
martial  status;  aUmony,  chfld  support, 
and  separate  euiatenanoe  income;  and 
(he  spoose's  finandat  resources,  fai 
addition,  a  creator  may  obtain  ^ 
signature  of  an  applicant's  spoiise  or 
o^er  person  on  an  applicafion  or  credit 
tostrumettt  relating  to  a  spedal  purpose 
program  if  the  signature  is  reqidred  by 
federal  or  state  law. 


§202.9 

(a)  Notifici^on  of  action  takm,  ECOA 
notice.  andstateatetUafapeoific 


(1)  When  notification  is 
reqimmd  A<x9dHbar  ^ksM  mOUSy  aa 

applicant  of  action  taken  widrin: 

(i)  SO  days  aftor  taoeiving  a  completed 
apptk:atlon  oenosndng  tiie  creditoi's 
apiHoval  ol  coanteroHiei'  to,  or  adverse 
acHoa  OB  the  appycetfon: 

(U)  30  days  after  taking  adverse  action 
on  an  incomplete  eppncetion,  unless 
notice  is  provided  in  accordance  witfi 
paragraph  (c)  of  this  section; 

(iii)  30  days  after  taking  adverse 
action  on  an  esdstiQg  account;  or 

(iv)  90  days  after  notifying  the 
applk»it  of  a  counteroffer  if  the 
appBcant  does  not  expressly  accept  at 
use  the  credit  offered. 

(2)  Content  of  notification  whea 
adverse  action  is  taken.  A  notification 
given  to  an  applicant  when  adverse 
action  is  taken  shall  be  in  «yriling  and 
shall  contain:  a  statement  ot  the  action 
taken;  the  name  and  address  of  die 
creditor  a  statement  of  the  provisions  of 
section  701(a)  of  the  act  the  name  and 
address  of  the  federal  agency  that 
administers  compliance  with  resped  to 
the  creditor:  and  either 

(i)  A  statement  of  spedfic  reasons  ibr 
the  action  taken;  or 

(ii)  A  disdosure  of  the  af^licant's 
ri^t  to  a  statement  of  specific  reasons 
within  30  days,  if  the  statement  is 
requested  within  60  days  of  the 
creditor's  notification.  The  disclosure 
shall  indode  the  name,  address,  and 
telephone  number  of  the  person  or  office 
from  which  the  atatement  of  reasons  can 
be  obtained.  If  the  creditor  chooses  to 
provide  the  reasons  orally,  the  creditor 
shall  also  disdoae  the  applicant's  right 
to  have  them  confinned  in  writing 
within  30  d^s  of  receiving  a  written 
request  for  ooafinnation  from  the 
applicant 

(bt)Fonntrf£CX)A  notice  and 
statement  of  specific  reaaoBs. 

(1)  ECOA  notice.  To  satisfy  the 
disdosare  requireaienia  of  paragraph 
(a)(2)  of  this  sectton  regarding  section 
701(a)  of  dn  act  die  creihtor  shall 
provide  a  notice  that  is  substantially 
similar  to  the  following: 

The  federal  Eqaal  Credit  Opportimity 
Act  prohibita  creditore  from 
discriaineting  against  credit  applicants 
on  the  basis  of  race,  color,  religion, 
national  origia,  aex,  marital  status,  age 
(provided  the  api^lcant  has  the  capadty 
to  enter  into  a  hjnttfgg  oontiad): 
because  all  or  part  of  the  appttcanf  i 
income  derives  from  any  public 
assistance  pro-am;  or  becaase  the 
applicant  has  in  good  faidi  exerciser 
any  right  ender  Ae  Consumer  Credit 
Protection  Act  The  federal  agency  that 
administers  oompliaaoe  with  this  law 
conoenring  this  creditor  is  (name  and 
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address  as  specified  by  the  appropriate 
agency  listed  in  Appendix  A  of  this 
regulation). 

(2)  Statement  of  specific  reasons.  The 
statement  of  reasons  for  adverse  action 
required  by  paragraph  (a)(2)(i)  of  this 
section  must  be  specific  and  indicate  the 
principal  reason(s)  for  the  adverse 
action.  Statements  that  the  adverse 
action  was  based  on  the  creditor's 
internal  standards  or  policies  or  that  the 
applicant  failed  to  achieve  the 
qualifying  score  on  the  creditor's  credit 
scoring  system  are  insufficient. 

(c)  Incomplete  applications. — (1) 
Notice  alternatives.  Within  30  days  after 
receiving  appliation  that  is  incomplete 
regarding  matters  that  an  applicant  can 
complete,  the  creditor  shall  notify  the 
applicant  either 

(i)  Of  action  taken,  in  accocdance  with 
paragraph  (a)  of  this  section;  or 

(ii)  Of  the  incompleteness,  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(2)  Notice  of  incompleteness.  If 
additional  information  is  needed  from 
an  applicant,  the  creditor  shall  send  a 
written  notice  to  the  applicant 
specifying  the  information  needed, 
designating  a  reasonable  period  of  time 
for  the  applicant  to  provide  the 
information,  and  informing  the  applicant 
that  failure  to  provide  the  information 
requested  will  result  in  no  further 
consideration  being  given  to  the 
application.  The  creditor  shall  have  no 
further  obligation  under  this  section  if 
the  applicant  fails  to  respond  within  the 
designated  time  period.  If  the  appUcant 
supplies  the  requested  information 
within  the  designated  time  period,  the 
creditor  shall  take  action  on  the 
application  and  notify  the  applicant  in 
accordance  with  paragraph  (a)  of  this 
section. 

(3)  Oral  request  for  information.  At  its 
option,  a  creditor  may  inform  the 
applicant  orally  of  the  need  for 
additional  information:  but  if  the 
application  remains  incomplete  the 
creditor  shall  send  a  notice  in 
accordance  with  paragraph  (c)(1)  of  this 
section. 

(d)  Oral  notifications  by  small-volume 
creditors.  The  requirements  of  this 
section  (including  statements  of  specific 
reasons)  are  satisified  by  oral 
notifications  in  the  case  of  any  creditor 
that  did  not  receive  more  than  150 
applications  during  the  preceding 
calendar  year. 

(e)  Withdrawal  of  approved 
application.  When  an  applicant  submits 
an  application  and  the  parties 
contemplate  that  the  appUcant  will 
inquire  about  its  status,  if  the  creditor 
approves  the  application  and  the 
applicant  has  not  inquired  within  30 


days  after  applying,  the  creditor  may 
treat  the  application  as  withdrawn  and 
need  not  comply  with  paragraph  (a)(1) 
of  this  section. 

(0  Multiple  applicants.  When  an 
application  involves  more  than  one 
applicant,  notification  need  only  be 
given  to  one  of  them,  but  must  be  given 
to  the  primary  applicant  where  one  is 
readily  apparent. 

(g)  Applications  submitted  through  a 
third  party.  When  an  application  is 
made  on  behalf  of  an  appUcant  to  more 
than  one  creditor  and  the  appUcant 
expressly  accepts  or  uses  credit  offered 
by  one  of  the  creditors,  notification  of 
action  taken  by  any  of  the  other 
creditors  is  not  required.  If  no  credit  is 
offered  or  if  the  applicant  does  not 
expressly  accept  or  use  any  credit 
offered,  each  creditor  takiiig  adverse 
action  must  comply  with  this  sectioa 
directly  or  through  a  third  party.  A 
notice  given  by  a  third  parfy  shaU 
disclose  the  identify  of  each  creditor  on 
whose  behalf  the  notice  is  given. 

§202.10    Fumisliing  of  Credtt  Inf ormatloa 

(a)  Designation  of  accounts.  A 
creditor  tht  furnishes  credit  information 
shaU  designate: 

(1)  Any  new  account  to  reflect  the 
participation  of  both  spouses  if  the 
applicant's  spouse  is  permitted  to  use  or 
is  contractually  Uable  on  the  account 
(other  than  as  a  guarator,  surety, 
endorser,  or  similar  party);  and 

(2)  Any  existing  account  to  reflect 
such  participation,  within  90  days  after 
receiving  a  written  request  to  do  so  from 
one  of  the  spouses. 

(b)  Routine  reports  to  consumer 
reporting  agency.  If  a  creditor  furnishes 
credit  information  to  a  consumer 
reporting  agency  concerning  an  account 
designated  to  reflect  the  participation  of 
both  spouses,  the  creditor  shaU  furnish 
the  information  in  a  manner  that  wiU 
enable  the  agency  to  provide  access  to 
the  information  in  the  name  of  each 
spouse. 

(c)  Reporting  in  response  to  inquiry.  If 
a  creditor  furnishes  credit  information  in 
response  to  an  inquiry  concerning  an 
account  designated  to  reflect  the 
participation  of  both  spouses,  the 
creditor  shall  furnish  the  information  in 
the  name  of  the  spouse  about  whom  the 
information  is  requested. 

{202.11    Retatkm  to  State  Law. 

(a)  Inconsistent  state  laws.  Except  as 
otherwise  provided  in  this  section,  this 
regulation  alters,  affects,  or  preempts 
only  those  state  laws  that  are 
inconsistent  with  the  act  and  this 
regulation  and  then  only  to  the  extent  of 
the  inconsistency.  A  state  law  is  not 


inconsistent  if  it  is  more  protective  of  an 
applicant. 

(b)  Preempted  provisions  of  state  law. 
(1)  A  state  law  is  deemed  to  be 
inconsistent  with  the  requirements  of 
the  act  and  this  regulation  and  less 
protective  of  an  applicant  within  the 
meaning  of  section  705(f)  of  the  act  to 
the  extent  that  the  law: 

(i)  Requires  or  permits  a  practice  or 
act  prohibited  by  the  act  or  this 
regulation; 

(ii)  Prohibits  the  individual  extension 
of  consumer  credit  to  both  parties  to  a 
marriage  if  each  spouse  individually  and 
voluntarily  applies  for  such  credit; 

(iii)  Prohibits  inquiries  or  collection  of 
data  required  to  comply  with  the  act  or 
this  regulation; 

(iv)  Prohibits  asking  or  considering 
age  in  an  empirically  derived, 
demonstrably  and  statistically  sound, 
credit  scoring  system  to  determine  a 
pertinent  element  of  creditworthiness,  or 
to  favor  an  elderly  applicant;  or 

(v)  Prohibits  inquiries  necessary  to 
establish  or  administer  as  special 
purpose  credit  program  as  defined  by 
§202.& 

(2)  A  creditor,  state,  or  other 
interested  parfy  may  request  the  Board 
to  determine  whether  a  state  law  is 
inconsistent  with  the  requirements  of 
the  act  and  this  regulation. 

(c)  Laws  on  finance  charges,  loan 
ceilings.  If  married  applicants 
voluntarily  apply  for  and  obtained 
individual  accounts  with  the  same 
creditor,  the  accounts  shall  not  be 
aggregated  or  otherwise  combined  for 
purposes  of  determining  permissible 
finance  charges  or  loan  ceilings  under 
any  federal  or  state  law.  Permissible 
loan  ceiling  laws  shall  be  construed  to 
permit  each  spouse  to  become 
individually  Uable  up  to  the  amount  of 
the  loan  ceilings,  less  the  amount  for  ' 
which  the  applicant  is  jointly  liable. 

(d)  State  and  federal  laws  not 
affected.  This  section  does  not  alter  or 
annul  any  provision  of  state  property 
laws,  laws  relating  to  the  disposition  of 
decedents'  estates,  or  federal  or  state 
banking  regulations  directed  only 
toward  insuring  the  solvency  of 
financial  institutions. 

(e)  Exemption  for  state-regulated 
transactions.  (1)  Applications.  A  state 
may  apply  to  the  Board  for  an 
exemption  from  the  requirements  of  the 
act  and  this  regulation  for  any  class  of 
credit  transactions  within  the  state.  The 
Board  wiU  grant  such  an  exemption  if 
the  Board  determines  that: 

(i)  The  class  of  credit  transactions  is 
subject  to  state  law  requirements 
substantially  sUnilar  to  the  act  and  this 
regulation  or  that  applicants  are 
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afforded  greater  protection  under  state 
law;  and 

(ii)  There  is  adequate  provision  for 
state  enforcemeat 

(2)  Liability  and  enforcement  (i)  No 
exemption  will  extend  to  the  dvil 
liability  provisions  of  section  706  or  the 
administrative  enforcement  provisions 
of  section  704  of  the  act. 

(ii)  iAfter  an  exemption  has  been 
granted,  the  requirements  of  the 
applicable  state  law  (except  for 
additional  requirements  not  imposed  by 
federal  law)  will  constitute  the 
requirements  of  the  act  and  this 
regulation. 

S202>1t  nscopd  RctenHon. 

(a)  Retention  of  prohibited 
information.  A  creditor  may  retain  in  its 
files  information  that  is  prohibited  by 
the  act  or  this  regulation  in  evaluating 
applications,  wi^out  violating  the  act  or 
this  regulation,  if  the  information  was 
obtained: 

(1)  Prom  any  source  prior  to  March  23. 
1977; 

(2)  Prom  consumer  reporting  agencies, 
an  applicant,  or  others  without  the 
specific  request  of  the  creditor;  or 

(3)  As  required  to  monitor  compliance 
with  the  act  and  this  regulation  or  other 
federal  or  state  statutes  or  regulations. 

(b)  Preservation  of  records. — (1) 
Applioationa,  For  25  months  after  the  . 
date  that  a  creditor  notifies  an  applicant 
of  action  taken  on  an  application  or  of 
incompbteness,  the  creditor  shall  retain 
in  ori^nal  form  or  a  copy  thereof:  ' 

(i)  any  application  that  it  receives,  any 
information  required  to  be  obtained 
concerning  characteristics  of  the 
applicant  to  monitor  compliance  with 
the  act  and  this  regulation  or  other 
similar  law,  and  any  other  written  or 
recorded  information  used  in  evaluating 
the  application  and  not  returned  to  the 
applicant  at  the  appliccmt's  request: 

(ii)  A  copy  of  the  following  documents 
if  furnished  to  the  applicant  in  written 
form  (or,  if  furnished  orally,  any 
notation  or  memorandum  made  by  the 
creditor): 

(A)  The  notification  of  action  taken: 
and 

(B)  The  statement  of  specific  reasons 
for  adverse  action;  and 

(iii)  Any  written  statement  submitted 
by  the  applicant  alleging  a  violation  of 
the  act  or  this  regulation. 

(2)  Existing  accounts.  For  25  months 
after  the  date  that  a  creditor  notifies  an 
applicant  of  adverse  action  regarding  an 
existing  account,  the  creditor  shall 
retain  as  to  that  account,  in  original 
form  or  a  copy  thereof: 

(i)  Any  written  or  recorded 
information  concerning  the  adverse 
action;  and 


(ii)  Any  wnitten  statement  submitted 
by  the  applicant  alleging-a  violation  of 
the  act  or  this  relation. 

(3)  Other  apphcationa.  For  25  months 
afier  the  data  that  a  creditor  receives  an 

'  application  for  which  the  creditor  is  not 
required  to  comply  ivith  the  notification 
requirements  of  |  20241  the  creditor  shall 
retain  all  written  or  recorded 
information  in  its  possession  concerning 
the  applicant,  including  any  notation  of 
action  taken. 

(4)  Enforcement  proceedings  and 
investigations.  A  creditor  shall  retain 
the  inCwmation  specified  in  this  section 
beyond  25  months  if  it  has  actual  notice 
that  it  is  under  investigation  or  is  . 
subject  to  an  enforcement  proceeding 
for  an  alleged  violation  of  the  act  or  this 
regulation  by  the  Attorney  General  of 
the  United  States  or  by  an  enforcement 
agency  charged  with  monitoring  that 
creditor's  compliance  with  the  act  and 
this  regulation,  or  if  it  has  been  served 
with  notioe  of  an  action  filed  pursuant  to 
section  706  of  the  act  and  S  202.14  of  this 
regulation.  The  creditor  shall  retain  the 
information  until  final  disposition  of  the 
matter,  unless  an  earlier  time  is  allowed 
by  order  of  the  agency  or  court 

9  202.13    liifoiiMllMt  for  Monitoiino 


(a)  Information  to  be  requested.  A 
creditor  that  receives  an  application  for 
credit  primarily  for  the  panose  or 
refinancing  of  a  dwelling  occupied  or  to 
be  occupied  by  the  applicant  as  a 
principm  residence,  where  the  extension 
of  credit  will  be  secured  by  the  dwelling, 
shall  request  as  part  of  the  application 
the  following  information  regarding  the 
applicant(s): 

(1)  Race  or  natioiial  origin,  using  the 
categories  American  Indian  or  Alaskan 
Native;  Asian  or  Pacific  Islander  Black; 
White;  Hispanic;  Odier  (Specify); 

(2)  Sex; 

(3)  Marital  status,  using  the  categories 
married,  unmarried,  and  separated;  and 

(4)  Age. 

"Dwelling"  means  a  residential 
structure  that  contains  one  to  four  units, 
whether  or  not  that  structure  is  attached 
to  real  property.  The  term  includes,  but 
is  not  limited  to,  an  individual 
condominium  or  cooperative  unit  and  a 
mobile  or  other  manufactured  home. 

(b)  Obtaining  of  information. 
Questions  regarding  race  or  national 
origin,  sex,  marital  status,  and  age  may 
be  listed,  at  the  creditor's  option,  on  the 
application  form  or  on  a  separate  form 
that  refers  to  the  application.  The 
applicant(s)  shall  be  asked  but  not 
required  to  supply  the  requested 
information.  If  the  applicant(s)  chooses 
not  to  provide  the  information  or  any 
part  of  it  that  fact  shall  be  noted  on  the 


form.  The  creditor  shall  then  also  note 
on  the  form,  to  the  extent  possible,  the 
race  or  national  origin  and  sex  of  the 
applicant(B)  on  the  basis  of  visual 
observation  or  surname. 

(c)  Disclosure  to  applicantfsj.  The 
creditor  shall  inform  die  applicantfs) 
that  the  information  regarding  race  or 
national  origin,  sex.  marital  status,  and 
age  is  being  requested  by  the  federal 
government  for  the  purpose  of 
monitoring  compliance  with  federal 
statutes  that  prohibit  creditors  from 
discriminating  against  appliants  on 
those  bases.  The  creditor  shall  also 
inform  die  applicant(8)  that  if  the 
appltcant(s]  chooses  note  to  provide  the 
information,  the  creditor  is  required  to 
note  the  race  or  national  origin  and  sex 
on  the  basis  of  visual  observation  or 
surname. 

(d)  Substitute  monitoring  program.  A 
monitoring  program  required  by  an 
agency  charged  with  administrative 
enforcement  under  section  704  of  the  act 
may  be  substituted  for  the  requirements 
contained  in  paragraphs  (a),  (b),  and  (c). 

9202.14   EnforcanMnt.  Penalties  and 


(a)  Administrative  enforcement  (1) 
As  set  forth  more  fully  in  section  704  of 
the  act  administrative  enforcement  of 
the  act  and  this  regulation  regarding 
certain  creditors  is  assigned  to  the 
Comptroller  of  the  Currency,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation, 
Federal  Home  Loan  Bank  Board  (acting 
directly  or  through  the  Federal  Savings 
and  Locm  Insuremce  Corporation), 
National  Credit  Union  Administration, 
Interstate  Commerce  Commission, 
Secretary  of  Agriculture,  Farm  Credit 
Administration,  Securities  and 
Exchange  Commission,  Small  Business 
Administration,  and  Secretary  of 
Transportation. 

(2)  Except  to  the  extent  that 
administrative  enforcement  is 
specifically  assigned  to  other 
authorities.  compUance  with  the 
requirements  imposed  under  the  act  and 
this  regulation  is  enforced  by  the 
Federal  Trade  Commission. 

(b)  Penalties  and  liabilities.  (1) 
Sections  706  (a)  and  (b)  and  702[g)  of  the 
act  provide  that  any  creditor  that  fails  to 
comply  with  a  requirement  imposed  by 
the  act  or  this  regulation  is  subject  to 
civil  liability  for  actual  and  ptmitive 
damages  in  individual  or  class  actions. 
Pursuant  to  sections  704  (b),  (c),  and  (d) 
and  702(g)  of  the  act  violations  of  the 
act  or  regulations  also  constitute 
violations  of  other  federal  laws.  Liability 
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for  punitive  damages  is  restricted  to 
nongovenunental  entities  and  is  limited 
to  $ia00O  in  individual  actions  aad  the 
lesser  of  $500,000  or  1  percent  of  the 
creditor's  net  worth  in  class  actions. 
Section  706(c)  provides  for  equitable 
and  declaratory  relief  and  section  708(d) 
authorizes  the  awarding  of  costs  and 
reasonable  attoreny's  feeds  to  an 
aggrieved  applicant  in  a  success^ 
action. 

(2)  As  provided  in  section  706(f),  a 
civil  action  under  the  act  or  this 
regulation  may  be  brought  in  the 
appropriate  United  States  district  court 
without  regard  to  the  amount  in 
controversy  or  in  any  other  court  of 
competent  jurisdiction  within  two  years 
after  the  date  of  the  occurrence  of  the 
violation,  or  within  one  year  after  the 
commencement  of  an  administrative 
enforcement  proceeding  or  of  a  civil 
action  brought  by  the  Attorney  General 
of  the  United  States  within  two  years 
after  the  alleged  violation. 

(3)  Sections  706  (g)  and  (h)  provide 
that,  if  an  agency  responsible  for 
administrative  enforcement  is  enable  to 
obtain  compliance  with  the  act  or  this 
regulation,  it  may  refer  the  matter  to  the 
Attorney  General  of  the  United  States. 
On  referral,  or  whenever  the  Attorney 
General  has  reason  to  believe  that  one 
or  more  creditors  are  engaged  in  a 
pattern  or  practice  in  violation  of  the  act 
or  this  regulation,  the  Attorney  General 
may  bring  a  civil  action. 

(c)  Failure  of  compliance.  A  creditor's 
failure  to  comply  with  S9  202.6(b)(6). 
202.9,  202.10.  202.12  or  202.13  is  not  a 
violation  if  it  results  from  an  inadvertent 
error.  On  discovering  an  error  under 
S§  202.9  and  202.10.  the  creditor  shall 
correct  it  as  soon  as  possible.  If  a 
creditor  inadvertently  obtains  the 
monitoring  information  regarding  the 
race  or  national  origin  and  sex  of  the 
applicant  in  a  dwelHng-related 
transaction  not  overed  by  9  202.13.  the 
creditor  may  act  on  and  retain  the 
application  without  violating  the 
regulation. 


The  following  list  imficates  Ihe  Mcral 
aSBBdes  the  enforee  Regulation  B  for 
pcrticalar  daaaes  of  credilan.  Any  questions 
GOBCOTiiing  a  particalar  craditar  sIkhM  be 
diracted  to  its  enforcement  agmey. 

Notional  Bonks 

Comptroller  of  the  Currency.  Consumer 
Examinations  Division,  Washington.  DC 
20219. 

State  Member  Banks      - 

Federal  Reserve  Bank  serving  the  district  in 
which  the  state  member  bank  is  located. 

Nonmember  Insured  Banks 

Federal  Deposit  Insurance  Corporaboo 
Regional  Director  for  tlie  region  in  which  the 
nonmember  insured  bank  is  located. 

Saviagalasatutjons  Insured  by  the  PSUC 
and  Members  of  the  FHLB  Syrten  (Except 
for  Savings  Banks  Insured  by  FDiC/ 
The  Federal  Home  Loan  Bank  Board 

^ipervisoTy  Agent  in  the  district  Id  wMch  the 
institution  Is  located. 

Federal  Credit  Unions 

Regional  office  of  the  National  Credit 
Ihuon  Administration  serving  the  area  in 
which  the  federal  credit  union  la  located. 

Air  Carriers 

Assistant  Genera)  Counsel  for  Aviation 
Enforcement  and  Proceedings,  Department  of 
Transportation.  400  Seventh  Street,  SW. 
Washington,  DC  ZOSSa 

Creditors  Subject  to  Interstate  Commene 
Commission 

Office  of  Proceedings,  Interstate  Commerce 
Commission.  Wasiiington.  DC  20&23. 

Creditms  Subject  to  Packers  and  Stockyards 

Nearest  Packers  and  Stockyards 
Administration  area  supervisor. 

Small  Business  Investment  Campaniei 

U.S.  Small  Business  Administration.  1441 L 
StreeU  NW..  Washington.  DC  2041ft. 

Brokers  and  Dealers 

Securities  and  Exchange  Commission. 
Washington,  DC  20549. 


Inderal  Land  Banks.  Fedemf  Land  Bank 

Associations.  Federal  Intermediate  Credit 
Banks,  and  Production  Credit  Aseodatiens 

Farm  Credit  Administration.  1501  Fann 
Credit  Drive,  McLean,  Virgfaiia  22102-5090. 

Retailers.  Finance  Compaoiea.  oudAUOUter 
Creditors  Not  Listed  Above 

FTC  Regional  Office  fiv  region  in  wUch  the 
creditor  operates  or  Federal  Tirade     Y 
Commission,  Equal  Credit  Opportunity. 
Washington,  DC  20680i 

Appendhi  B-Modei  AppRcatlen  Fbrma 

This  appendix  contains  5ve  model  credit 
application  forms,  each  designated  for  use  in 
a  particular  type  of  consumer  credit 
transaction  as  indicated  by  Ihe  htackeled 
caption  on  each  form.  The  flrst  sample  forai 
is  intended  for  use  in  open-end,  unsecured 
transactions;  the  second  for  dosed-end. 
seemed  transactions;  the  third  for  closed-end 
transactions,  whether  unsecured  or  secured: 
the  fourth  In  transactions  involving 
community  property  or  occurring  In 
community  property  states;  and  the  fifth  in 
residential  mortgage  transactions.  The 
appendix  also  contains  a  model  disclosure 
for  use  in  complying  with  S  202.13  for  certain 
dwelling-related  loans.  All  forms  contained  In 
this  appendix  are  models:  their  use  by 
creditors  is  optional. 

The  use  or  modification  of  these  forms  is 
governed  by  the  following  tnstroCtions.  A 
creditor  may  change  the  forms:  by  asking  for 
additional  infoimation  not  proMMtad  by 
1 202A  by  delving  any  tatformalion  request- 
or by  rearranging  the  format  without 
modifying  the  substance  of  the  Inqrtries.  In 
any  of  these  three  instances,  however,  the 
appro]  riate  notices  regarding  dw  optional 
nature  of  courtesy  tides. die  option  to 
disclose  alimony,  child  support,  or  separate 
maintenance,  and  the  limitatioB  concerning 
marital  status  inquiries  must  be  included  in 
the  appropriate  places  if  the  items  to  which 
they  relate  appear  on  the  creditor's  form. 

If  a  creditor  uses  an  appropriate  Appendix 
B  model  form,  or  nlodifies  a  form  in 
accordance  with  the  above  Instructions,  that 
creditor  shall  be  deemed  to  be  acting  in 
compHanoe  with  the  provisions  of  paragraphs 
(c)  and  (d)  of  {  202.5  of  this  regulation. 

MUJNQ  COOE  Saw^l-M 


cuorr  ArrtJCATioN 


mnm  m  Um  baia  i«c  RfwtaMi  o<  tki  craM 


CHr: 


Cmr: 


n  n  yoM  an  ipylytiv  for  •> 
MHIt  Ml4  HOI  tlM  tncomc  . 
i  UWDllll  Oflhr  SCCIKMH  A  ftad  D 

n     II   nM   an   •pvlyui*   'o<   •   kkM   •ctowM   or   M   acraMI   Iku  ira«  M 

■II  ScciMM.  providMt  lalovRuiion  in  ■  «boui  ih*  HMM  a^pUcMt  or  uMr 

Q     If   you   »n   ipp4rtM   for   U)   individiMl   tccoHlH.   but   kr«  retries  on  tai     .  . 

icparsw  maiMniMKC  or  on  (he  incorrK  or  uactt  o*  another  pcnon  l«  [|M  bMM  (w  llpiiaaMI 
|««|CM«4.  con^lflt  bU  SrcliorM  lo  Ihc  citciM  poMiWt.  pro*l4«at  laforinMrao  Ul  B  •bOM  n«  pcv 
alMMMy.  iiip»nn.  or  loiiHiMWi  poraicau  or  lacoaM  or  mmu  you  »f<  rvljnag. 

A— INFOMtATMN  BBOAaiMNO  AFTIJCANT 

(LM.  Urn.  MiMk): 


DriMi^  til  11  Ha: 

Zl»: 
VHn  Mm: 
NMtaf 


I  mmmt,  < 
of  IM  ci«4 


AloMir.  diitd  nwon.  icpome  mmamzmc*  icc«i»t< 
Otttt  IMoat:  (  •■ 

b  ^  iMDMi  lia<<  la  iMo  SkUos  lik<l>  n  k»  rH«n« 
Q  Va  (lli»HI»  Is  <RMl  oa  •  Mvarau  ifeMt.)    No  Q 

Hmi  toa  rm  ncnnd  cnm  !•■•  at 


court  ortfR  Q   •rHua  M»"i»— 


I  I*  kM  ■ 

a  •• 


D 


i<U  all 


I  No.: 
N»: 
N^  of  MMM  nWm 


HCnON  B-IMFOKMATION  UCAKOINO  MMHT  ArPLKANT.  USEK.  Oa  OTMCK  PARTY  (Um 
Faa  N«M  (UM,  FInl.  MiMIt): 

(II  HP):  •  > — 


Drlxt^  Lkow  No.: 
Yon  am:  Ti 

NlM  0< 


/    / 


■■OOl    VO^BilV    r^K  • 


PrcscM  nM  nlary  Of  cwwiiotoo-  S 


I   IIIIBI   MM   M<    to m   ■   fM   «•   Ml   «»*   t»  to<I  ■ 

AlMKMy.  Child  Mpport.  fcporaic  owiweiioiic*  r»cTO'c<  unatr    court  orMr  D   wrinca  ogfcowMl  D  ool 


(•>  o(  oika  iacoaw: 

b  MT  iacoav  Nacd  la  ikb  Swioa  hkdy  lo  be  toAKatf  la  ik>  ant  i»o  ytanT 
O  Ye*  (Eiplaia  la  detail  oo  •  icpMaK  Acct  )     Q  No 

Na:  loMttitioa  ead  Irucb: 

Nft: 

Naaa  ol  anrot  niaiiea  an  Helaa 

a*ih  Jolal  Appbcaai.  IMr.  oe  OMf  Paitr: 

RdalioaelMp: 

HCnON  C-MARITAL  STATUS 

(Da  aa<  caaaMe  If  iMi  b  M  mil  In  he  m  bdhldad  imaai 

Appkcul       D  Married  Q  Scporiled  Q  Unourtied   (lacludun  uojle.  dirarcod,   ud  widowd) 

Otkar  Panir:    Q  Manted  O  Separated  O  Uaiaarnad  (ladudia*  aiadb,  *>a(cad.  aad  aiduaad) 


■>-AHrr  AND  OUT  INPOMtATION  (II  Saclioa  •  kaa  ton  coatpbttd.  i^  Smioa  *ouM  to  coaipbbd  Bl«tai 
■afomulioa  about  botk  ito  AMIcaai  aad  iouil  Applicaal.  Ula>.  or  Oiker  Penoa  Pleaac  mark  Applicaai-rMabd 
■nlomiauca  aith  as     A  "   II  Srciwa  ■  »ae  aol  coaipleKd.  ual|r  (Im  ialonaauua  abuut  Ito  Appticiai  la  Ikn  Secuoa.) 


AStfTJ  OtrNCD  {Urn 


Ocactiptba  of  AtHb 


Tsr 


Caak  Vaba  o<  Ue  liMraacTn! 
PaM  VllM) 


Markeukb  aacuriiiea  (buier.  IVpa.  No.  al  Hurat  ' 


II 


OZTTDSr 


Toial  AwM 


Sakiaci  to  Oakt? 

Ya/No 


•^ 


OVTSTAfnOINC  D£MrS  U«clud»  chwir  accoMMv  imhUikw  conuscis.   crrdjt  nr4k 
ttU.   morttMH.   ric     Um   wpiraie   iM«i    if  ntcruao'  ) 


c(S)  afOwMtd) 


s. 

(D 

g. 
I 


< 


Crrdilor 

Type  ol  Oe« 

oe  Aca    No 

NaiiM  IB  Wkick 
Actt    Cartiad 

''ssr' 

■abaca 

Motiihir 
Payiaeau 

P.11I  Uue> 
YnNo 

t.    (Laadordor 

Q  ktonaata 

t  tOawteai 

i  (OautretHi 

1 

z. 

1 

4. 

i. 

A. 

maiOiMi 

1 

i 

»     ■ 

(C«rM  Mtftrrmni 

DatcPaM 

' 

t 

1. 

Aft  you  a  CO  aafcir.  radoreer.  or 
■M 01  oa  aap  toaa  or  coaaaoT 

VaD 

No  a 

If -yea- 
for  »kea? 

Tb 

irkoe? 

An  iken  aaiy  iinfkX 
Mvaaaa  ataiaat  imr 

Ya 

No 

fl 

AamiM  f 

II -»a- 

to  wkora  twadT 

Have  rou  been  declared 
bankrupt  in  the  la*   14  yran'* 

Yet 

No 

B. 

If-»ta- 
wkrtcT 

Yar 

Ibkair  to  paj 

aliatoay 

cklld  Mppon 

separate 

maiBUnaiKC    Um 

icpa/ata 

•(■■a  U 

aecnaaor.) 

Ever^itkiad  thai  I  hav«  aated  in  thii  application  it  correct  lo  the  beat  of  my  koovled^.  !  undemand  thai  you  wM  rctala 
iMa  applicitjoo  »hcther  or  r»l  ft  la  approved.  You  arc  auihortied  lo  chock  tay  vredit  aitd  cfllploraiaaa  kbtorj  aad  l«  aaaawr  au«ft> 
ttoaa  about  your  credtl  ci^naKe  with  at. 


Other  Sidoaiura 
(Wkara  ApplicaMt) 


APpfOAfisto 


'  own  tncomc  o*  i 


ICIoii4« 
CREOrr  APPUCAIION 

°  I!j^*il*k'!;;is  '"  j^"!.""  "!*"  '• »«"  "•"  ""n--  •»«  •"  •«<»'•>•  «>  »<>«"  •- .. 

°  "1"?^,",'^::^^^^ '°""  '"*'  *•"■  •""'-'  "'-«•  "-^''  •»  s^"-.  •«<>•"»-•  "ion— 

rJSL^U^     filii..^     ^1    i2f    '""■'™   "'   •"«i>  o'   »noil>«<   IxtKm   »  Ike   l>»in   for   rcu.nnH^  iht   aSi 
"""^  .limon>   mjnion.  or  auuittiuiKc  poniMM  Of  MKomc  s>  aara  r«i  »rt  t.lnn,  '^ 


HnKu  D«c  Owr4 


Procccdt  of  Cfcdil 
To  be   Um«   Foe 
'  A-IMMMIATION  UOAaiHNO  AmjCUIT 

F«a  Naac  (Lw.  Hral,  MMdb): 


/     / 


CMt 


CWr; 

rnNmi  ot  Hot; 


OlHw'l  tut—  No.; 

Vtan  Umr: 

MaiM  a(  M^.'niof: 


y»«'liw  Eii«k>i«->  AUnm: 
frtl  tl  —ton'  Of  cominimtoB    S 


Vuaitnt: 


nv     ,.-        •^'•.'»"  »«'""••*■*>»'  f«<l«c«l  Won  tt,  Cft4l.  i«,iMI,«  I,  „Ji  i«j 

□   •<>>£<«••»  M  *utl  on  a  Kparau  •!«•<  I     No  Q 


No. 
ll"l«W    OIIIIM  N*. 


«CnON  l-INFOMtATION  RaOAMMNO  XXNT  AmjCANT  OK  OnUK  PAIITV  (Urn  m^im  Am  U  ■«wr.> 
Mi  Nm  lUw.  Fim.  MaMh): 
iMar>t 


eil»: 

•kW  liiMllj   No.: 


Butktut:      I      I 
YMntkoa: 


Mnt'a  UcoK  No.; 
Yaan  ikm:  Ti 

Nana  of  hqiiiIiui: 


Frmal  oct  laify  or  JomimwiBM:  f  My  1^ 

^'I'i'jlt?!    ^'-'"'■*'  ""'""   ■ *«~«  "a<  •"  »o  ■«. ■  >•■  «•  M  ■*•  to  tow  ■ 

mmnn.   cWW   vifton.   MpataH   MaiwcBaiK.   i»ctl»«d   uo^w:    toon  ortrr   n   wrtnaa  agoaif    Q   otal 
***"  '■"■'=  •  f"  SoiMMO)  ol  OHM  teoao: 


to  IWa  Saotoo  UMy  to  ka  f«*«4  taten  dM  cn«l  r  imlil  h  vM  i«? 
—  ««  «  miiaii  i»Mt>    Nb  D 


rsL^lRr  •*•-•' 


I  C-MAMTAL  ffTATM 

<:  a  Mwito«  n  i« 

Ok*  rw9:    a  llMilal  Q  I 


HCnON  O-ASEf  AND  OMT  INFORMATION  III  Saano  ■  kaa  baa  cotoplrwd.  |M>  Sactto*  UiovM  ba  coMlaM  fMto 
inlofinai»a  •!«««  I».ih  il>c  Applicani  iiuj  J.»nl  A(>pln.<r<i  o«  Older  Ct.««i  W,j,c  nuik  Aopliiaw  irUied  »ia%mi 
iM>ii  w4l>  an     A,     if  Sc^imm  b  wa^  nm  compkicd.  onljr  sivc  mltirinaiiuN  abmu  the  ApplKaal  id  (hn  Saciwn  > 

MSCrsOWNtD  )Uu  Kiwaie  alMU  if  aaeauary  ) 


tir^lipliiio  uf  Ataau 


Ati<c.ik>bu<a  (Make.  Model.  Vaar) 


Caah  Valua  of  Life  Inaufaoca  (IsMwr. 
Faca  Vakia) 


Inl  ■««•'  <Ucaiia«;OM  A<«M«3r 


NwtaUMa  Jacufllai'Mwwr.  Typ«."Wg'  orjHmT 


nrnsT 


Sukic(l  10  OaM? 
Vet.Nu 


OUrSTANDINC  OtnS  (laciu*  chaiia  accowin.  laauliMM  coMiacu.    ccctfM    car*.    rcM.    niafltwn.   etc.    Uae    laMraia   M«c<    If 


Cixlilar 

Tr»e  of  Debt 
or   Aca.  No. 

Name  n  Wkich 
Acci  (ainad 

Oniiul 
Data 

Ptcicim 
•alaace 

MoiHMy 
FaymcMi 

FaaiDua? 
Yes/ No 

1.    (Laadlortf  or                       Q  Rent  Parneal 

• 

i  (Oomiaait 

S  (Omit  tcMi 

S 

1. 

J. 

ToUIDiMa 

i 

I 

1 

» 

fCra^l  Ca^aivs) 
T 


Alt  y«v  •  coiiwUf,  Mtfontt,  w  U  ~rm~ 

rfaarof  oo  a«>  >o«a  ot  awtal       Ya»  Q        N>  Q        toe  »l»oto? 


Art  tftoft  M9  ori 


.n»* 


Yai 

No 


8 


If  "'ft*" 

10  wboto  owad? 


baohnipt  in  iba  laal  14  ytara"* 


Vaa 

No 


BH  ■ 


(Mar  «M(auaa>— <E4..  liability  lo  pay  alimoay,  ckMd  lupporu  Kparaia  nuiiMiuacc.  Uia  Kparait  tlmt  il  SKcawiy.) 


IS 

2 

o 


HCnON  •— SECURED  CREOIT  BnaHy  tfctcfiba  ib<  property  to  be  ilno  a<  Hcuriir 


R  ika  aanrliy  to  not  bauia,  (trc  iha 


(imttoli  *«   I   k»»c  ««•<   hi   Itoa  aaplKaiiaa   li  correct    to  the   beat   of  my   kimwtcdaa    I   ondcnlaod   tl_.   „ 
£LS!«!iS  Sa!![iiSri51a''.ai  ■?  "•  *'*  ***»™^  '•  fbart  my  cntlit  an*  ampwymm  hwoni  «•«  lo 


you  vtU  rvtahi 


Otiiar  SigBaiurc 
(Wkan  AppliuMal 
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lOoaatf  m4.  uMMiind/«c«n4  crt4il) 

CKCOIT  ArrUCATION 
IMNMTANT:  ItM  IkMr  Ofcilllni  Mkl 


ClMck 


"Jf"^*7.^*'!ft!!»  *"  '«'"'*"l  "^0*  >»  rout  vn  ■>■«  m*  tn  ntjnm  o«  mu  an  IKOiw  w  iHm 
m4  M  lkl_lM*n>  ot  MHU  ol  aaoUKt  pnoa  m  Ike  kMa  Ice  nparMM  Hi  iW  crrdM  >t«miC  cao- 
f*^  °*!'  '!'?°^  *,*^  D  II  Iki  irWMMd  CR«l  a  lo  kc  Hmrtf.  iho  cowIM  tkr  llrai  aui  ol 
ScclMMi  C  and  SectMa  E. 


o 

a 


to  be   Mcwrtf.   >lw   roiHili    tW   Aral   put  ol 

II  rou  an  •pfMyiiw  lo>  loMii  cntfll  with  aaolkn  pcnoa.  conplcU  all  Jecuom  ciopi  E.  tatni^m  M 
Doa  IS  ■  abou  Ihc  |0«ii  applKaiil    II  Ihc  m «  ti««i  u  la  be  letiind.  Ihrfi  coapltie  Se^imTE 


If  rou   arc  applying   fo*   laAvidMl  Cn4il.   but   an  rrlyiaa  cut  incopkc  froin  alimony.  cMd  Mpport.  of  Mpa- 
>«M  nMMMPM*   ot   tm  IIM   Ipcuuw   or  aMcts  of   another   perioa   at  the   bans   lor    rTpayowtM   u4   llK  cre4l 

.— . .—    ...   * ^   eaaept   E   IP  llie   ri 

potl.  or  MaiMcaaace   i 
then  cotpplelc  Sccnoo  I 


»«™o«  op  ukoae   aitiboay.  wopon.  or  PuialcauKe  parne«>  or  iinfone   or'aneu  you  are   tdyiiM    ll  the 
teaucMctf  creAt  IS  to  be  tccuretf.  then  coiwplen  Sccnoo  t 


I  neiired  ' 


Prtx««dB  of  Crt^  ' 


r>l«PM  Dub 

%  To  ba  Unri  Far 

tiimil  Ib-lNPOMiATION  ■ECAM>INC  AmjCAMT 

Fal  Naaa  (Lau.  Fk«.  MiM»; 

fmcM  Sinct  Alllkln: 

CUti  SttK:  tl»:  Tl 

Social  Secuaky  No.:  Otiecf'a  Lictaae  No. 

FiavKM*  Slim  AJiiaaa;. 

09:  Suit:  1^:  ■ 

Pmni  fplniir  Vnn  iMar: 

fWMiaa  at  lUtt:  Naaa  af  Mfantet: 

Caplujii't    Ad4rta: 


/   / 


Prtvioua  Eaaployet's  AMieu: 


PrtMni  net  aalary  or  fntaaiiwinti: 

* 

»tt 

No 

Dcpeadeati: 

Apes: 

Umiij.  etIM  ivpaK. 
Altauwir.  ckiM  uippon. 

oe  aapop 
ML 
Mparili 

"•  ~^'  "  '" 

CO  lataai 

uadttt 

aat  to 

(ottn 

ot«(t  O  <nMM 

«a  PM  lekk  M  kpea  II  tamtmtt  m  a 

kMb 

la  any  lMO«t  IM«4  !•  tlut  Scciioa  hkdy  lo  b«  reduced  btton  llw  tttdM  ravnaiad  m  pud  off? 

O  Ym  <Et»U«ii  Ml  dautl  on  icpanic  sheet  )  Q  No 

Ha««  rw  cwr  rtctivtd  crcdtt  fra«  in->  WImr^  *OAc« 

Oicckiat  Accouai  No.*  Iosuiuikmi  and  Bfincli: 

Savtafi  A«MM  No.:  iMUKNtoo  •■«  Bmisli: 

Name  of  nearest  rtlMko 
Nol  living  with  yoo: 

Rclationalup:  Addreia: 

SCCnON  B-INFOftUATION  RECaADINC  JOINT  ATPLICANT  OH  OTHEJl  FAltTY  (Un 

FuH  Nadit   (La«.  Fim.  Mlddli): 

Rclatioathip  to  ApHtcuM  (If  ms) : 

FitaUM   SirtM    AddPCM: 

(Hy:  Siaai: 

Sadal  SmtitT  No: 

PiWfi  Ein^loyaf: 

^nltlo«  ot  llllt: 

Employer's    AASresa: 

Prtviout    Eatployer : 

Prreiotis  Enploirer's  Ad4rc«i: 


2*: 
Oriwr's  Ljccttsc  No  -. 
V«*n  iftan: 
NMM  ol  WFlliiliir: 


t 

»rt 

No 

Depeadrnts 

A|r>: 

AMMV, 

•*IM   Ml  lit,  ar  HBVi 

Tt  r- If  1 

■at« 
untki 

aat  to  wtuNi  ■  yaa 

court   order    D   tvrtllen 

to  aat  srWi  la 

• 
apreemenl    [1 

tow 

oral 

undef«taadtni 

ai  a 
O 

kMk 

••r  KpaylPi  IMi  aUtiadaa. 

Almoriy.   chtlil   wppon    separate 

mainteiiatKe 

received 

Oilier  uKOfne;  %  par 

U  any  income  bstcd  in  Ihit  Skikm  Ukcly  I 
n  Yes  (ExpUio  ID  detM  od  wporaia  afecai  | 
1  No  : 
ini    No.  .- 


Sourcc(s)  uf  oilief  incooie: 

nduccd  bcfoce   the  crcdii  requcMcd  u  pa*d  off? 
□  No 
UMiiuuon  and  Branch 
laaWHiiao  and  Branch: 


Name  of  oearefi  relative  not  bvinf  with 
Jouu  Applicaoi  or  Octaar  Party . 

KaUttoahgi: 


Tckphooe: 


tCCnON  C-MARITAL  STATUS 

lOo  oaa   rithii  If  lUa  h  an  anMi^Ha  lor  InitiHiial  anwewtd  cndd.i 
[}   Married  Q  Separated  U  Unmarried    < 

ty:     O  Married  Q  Separated  [J  Lmmarrwd 

D— ASSET  AND   DEBT   INFORMATION   (If  Seclioa   B    has    brrn   cttoiptned.    ihn    Section   should    be    vompleted   ftvinc 
■nfomiatiofi  dbCHit  both  the   Apptiiani   and  Joini   Applitani  or  Other  PrrMKi    Plr^ne  mcfk  Appltcani  related  inftirmaiion 


•invte.   divorced,   and   widowed » 
«B«le.  divoMtd.   and  widoiMdl 


with    aa    "A-*"    II    Seclioo    •    wa%    out    c.impleled.    ^.oly    |i>e 
Assert  OWNED  (Uic  tcpprau  shcci  if  orcesatir  )                        ^ 

informaiioA  about   the   Applicant   in   this   SeriHM  ) 

DnCflptiM  m  AMU 

Vtfeia 

SabMiipOtktr 
Tr«  No 

NaM<«)afO»aa«ll 

Ca* 

* 

AtmtnoUlr.  lltUa.  UoJrL  Vr'at) 

e»A  Valor  tJ  lik  lasuratjcr  (luuer. 
Faca  Value) 

Marketable  Securities  Ihauel.  Type.  No  ot  Skalel)    - 

Mar'<U>>                                                    ^ 

Tofal  Aurn 

1  ■    ■■      " 

OVTSTANDINC  DEtTS  (Include  charge  accownik.  inMalmetM  cuniractv    cradrt    cards,    rent,    m^rtgaget,   CK.    Uk    scpaiaie    »te«t   if 
ftt<e»»arjr) 


Creditor 

Type  of  fVbi 
or  Acct    No 

Name  ui   Wktdl 
Acct    Carried 

Onpiaal 

•alancc 

MootWy 
FaymesM* 

Pan  Due? 
Yet  No 

'i^SS^^MK. 

n  Meat  Payaiaai 
n  Mort»ap« 

llUmnfraij    tlOtaatcail 

% 

I 

1 

— TottlBekB 

t 

% 

i 

ICrr«t  Ktfrtnertl 

DalePaM 

r J 

1 

AK  ypu  •  ctnuttt.  endonrt.  o«            „     _ 
guaraalor  on  any  loan  or  cootrea*        Yet  Q 

If  "YM," 
No  0        'or  lehom?                                             To  wkoat 

Arc  theft  any  uiuaiisAed                      Yet  Q 
iudgnsents  agaimi  you'                          No  O 

II  -Yet.- 
AmotuM  S                                        to  whom  owed? 

Hoe  you  been  declared                        Yet  Q 
tankrupl  in  the  last  II  yeaif*                No  D 

If  •  Yev" 

where'                                                                                               Year 

SECTION  E— SECURED  CREDIT  (Cvmplcte  only  if  credit  is  lo  be  secured.)  Btirtty  dewtihe  tAc  pruptfty  lo  be  ilvcA  U  wettttiy: 


I  aad  irldiiiHH  of  aM  co««nK9  of  ika  piopcnp: 


If  the  Mcuriiy  ii  real  csfale.  give  the  full  name  of  your  spouse   (if  any  I: 


Everything   (hat    I    ha»c   staled   in    this   applicaiion   is  correct    to   the   beilj 
this  appliCadon  whether  or  not  It  is  tf^oved.  You  arc  authortred  lo  check 
OoM  Hbdui  your  credit  espeflrnct  with  me. 


l/of 


my   knowledge.    I    underhand    thai    you   will   retain 
credit  and  cmpioymeM  nisiury  and  to  arnwvr  i)tiev 


Other   Signature 
(Whctt  AppbciMe) 
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fCoMMiafiy  prapwty) 
CREDrr  APrUCAIION 


I  C  -MARITAL  STATUS 
Appttcaw:     O  M*m«d  Q  Scpartud  Q  Uwn»n(e«  (inclwdiM  unfit,  divorced,  aad  wtdowid) 

O  Uamarricd   (iiiclud4nc  unglc.  divorced,  wtdowcd) 


Otter   rarty:     O  Marrtod 


Q  Separated 


ir  rou  arc  applyuif  for  individual  credit  la  yovr  fjwn  aame.  ate  am  married,  and  arc  not  rclytiw  oa  aUmemj. 
chiM  support.  Of  «cparaic  maimnuiiKc  paymrnlt  or  on  ihv  rntunic  or  aucu  of  aMMhci  pcraoB  a>  the  baan 
lor  rcMymcnt  of  ibc  credit  requested,  complete  omiy  Sccuons  A  and  D  If  the  relocated  cfcdil  m  to  be 
•ecured.  also  oomptete  Section  E 


>  oomplete  i 

U  other  siiuaiMM.   complcw   all  SectioM  caccst  C.   providing   infcwmatioo  in   •  about  your  tpeuac.  a 
applicant  or  user,  or  the  penes  on  whose  alimoAy.  tuppuri.  or   mauHCMncc  paymeMs  or  inconw  or 
aaseti  you  aic  relnnt   If  the  rcqwciud  crcdM  la  to  be  se«:uied. «lio  complete  Sccikm  E 


la  aU 


t  Ita^btaad  '      NgracM  Date  DaaMed 


rrocceds  of  Cicdil 

To  be  Used  For 


MCflON  A-INFOftMATION  UGAUNNO  APPLICANT 

Full  Nana  (Lmi.  Fim.  Jliidli) 


/      / 


C«»; 

Social  Sacurtty  No  . 
PravKMis  Street  Addraia: 
Ciiy 


IMw'a  LiceaH  No.; 


PnitKNi  or  ude: 
EiHploycr'i  AddriM; 

PnvKMs    cMpKU'et '. 
Pffc*iouB   E«ploy«r's   Addraaa: 

t  nei  salary  or  i 


VtUltlNf*: 


>*> 


No    rVpendeMs 


Ata 


Aiway.  ctiW      H   »^  or  < 

AJtmony.    clitld   wppon. 


mm4  Mt  be  in  i^d  tf  yoo  da 

receded  under--   cotm  order   Q   »riwan 


k  m  tee*  II  rmiiini  m  t 
D  oral  twderHMidhif  Q 


laaiiiuttoo  aad  Branch: 
laMittttlon  and  Braach: 


SmwctU)  ol  oiber  incot: 


la  any  taconie  btied  in  thi«  Section  Ukcly  lo  be  reduced  In  the   neii  two  ytan  or  before  the  credit 
O  Yea  (tipUio  in  deuil  oo  a  s^araie  sheet  >     No  Q 

Have  you  ever  received  credit  liooi  m'^  When?  Offece: 

Chackiot  Account  No: 

Savlaca  AcoouM  No  : 

N«ne  of  ncarcai  iclauve  not  Uvlat  with  you  Tetepbooc: 

Bdauonahip  AddrcM : 

SECTION  B—INFOKMATION  RECAKDINO  SPOUSE.  JOINT  APPLICANT.  USER.  OR  OTHEK  PARTY  (Use 
naccsaary  ) 

FuU  Nana  <La«.  Fir«.  Middb):  BirthdaM: 

Rdaiiomhip  to  Appbc«H  (if  aiy):  Yoniatter< 

Preaent  Sucet  Addrcae: 

Otr:  .BH»: 

Social  Security  No.: 

Present  Employer: 

PoariKM  or  title: 

EjBployer's  Addrca: 

Prcvioua  Eaploycr: 

PrevKJue  Emptoye.-'s  Addma: 


Dnver'a  ticaim  No.^ 
Yaaia  chare: 
Naaa  of  supervlaot: 


S 

PW 

.  No 

Dcpradnia: 

A**: 

AIbm;. 

cHH  iMiiw.  m  ann 

m  mttmmam 

rccci««d 

1   MX 

UMfcl 

Mi  k*  mn^tt  »  rM 
court  order   Q   wnttm 

«•  Ml  >M  •• 

onl 

K  llKllMI 

uadcretanliai 

m  a 

a 

k^i 

AliaKini.   duM   uwotl.   wpwftt 

njinicnanc* 

(t>    of  • 


la  any  income  liSMd  in  thte  Section  likely  to  be  rcducad  ta  iha 
O  Yes  ( Eipiain  in  detail  on  a  a^nrau  rivet.  >     Q  No 

CbccUaa  Account  No.: 

Savlnaa  Accovot  No-: 

Name  of  nearest  relative  not  liviaf  «n(h 
Spouse.  Jotni  Applicaat.  User,  or  other  Paiiy: 


Bii  two  ycait  or  before  the  credit  la^uaiied  la  yaM  offT 

InaiiittikMi  Md  Branch: 
laaiHutioa  and  Branch : 


*f*'^.*'^'^J?5tJ^^J^"**"  "i  h"***"  ?  *"'  *««"  'o«P*«»'d.  this  Section  should  be  complatctf  etvina 
informaiion  about  both  the  ApphcaM  and  Spouse.  Joiiu  ApplKani.  User,  ot  Other  Person  Please  marVAppficai? 
r^ted  laformaMon  with  an     A."  If  SectMw Xwm  not  convened,  only  ••«•  i^ormatKMTabOM   ite   ApfScanrin  •!» 


r>mtMlnk>m  tt  tmm 

VllM 

Subiecl  (oDcta^ 

Yci/No 

NMnrdlofOvncmi 

CMk 

% 

«1MinWHi  (lid«.  MoM.  TiM) 

rSm  ¥£•)"  "^  "■■^■^  l"^- 

ImI  boM  (LoadrM.  Dm>  A<qaiiWi 

oam  (LM) 

' 

• 

Total  AiMtt 

i 

OVTSTANDIMC  DtMTS  (Ipdude  charae  accounts.  lasuimcM  cooiracu.    credit    carda.    real,    morttagca,    etc.    Use   aryarait 


Nmh  of  Cratfuor 

T>p>  a(  Debt 
or  Acq    No 

AU.  Caniod 

°SS!- 

Prmm 

Moaklr 
Ptriacali 

PulOix? 

Yn/Ne 

1.    (IlianiiM 

□  MPI<*i» 

t  (OoM  t<MJ 

i  (Onii  rtm> 

t 

1 

1 

T.WDM. 

1 

1 

1 

t 

(Cm«i  Ktttrnc—) 


1. 

* 

1                                                                                                                  — 

mmmm  oa  Mr  Iom  or  etunaf 

YaaD 

If  •■)«.•• 

No  D          (M  »ko«T 

To  •ha«i? 

AroibM  Mjr  nuMMM 
]>  m         II   IMiTM  yOil 

^5  B 

AaioMt  $ 

II  -JO." 

to  wko«)  owed? 

HaM  rov  bM>  dadared 
bankrusr  to  the  lalt  14  ycart 

TSB 

':^' 

Y«M 

OOmi  otllpHnM    (B».  flitlliy  «>  p«r  tttaoar.  ckIM  iupfon.  ufimt  iiilnn«Mir«  Um  Hvaraia  *aM  If 


■acnON  •— SBCWSO  CUOII  ICobpIcm  oaly  If  cradll  la  lo  ba  taciirad.)  Brk*]r  daactiba  iho  prOMn?  ui  be  (Imi  m  Hcuriir 


lef  dapfOfwv: 


EvenrtklM  <kM  I  have  Maud  la  Ihia  applKaMoa  U  cornet  lo  Ibc  beat  of  my  biiooledtc  I  uadenlaod  Ihal  you  »ill  Klaia 
i  aoplKalioo  ttlwhcr  or  nol  il  ■  approved.  You  arc  auiborucd  lo  ehcck  aiy  credit  aad  captoyiacat  hiatory  aad  lo  aaiwcr  auca- 
aa  abou  y««u  crtda  aipcncacc  wUb  ale. 


Olbcr  Siculure 
(Wban  AppllcaHa) 
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RESIDCmiAL  LOAN  AmJCAllON 


'(KnidMMl  int  nuM  ipintii  Vwoj 


Mo  of    I       MMMtfarMTM      r  ».<n»»-l»».iin  l«a»»»u«»fw<  ■iM<*ll 


I  U  '■»•  r;  Mawtf  iM  Q  Mp  In  r^  _  ., 


r-     r  r-j-r" 


V««  AfWMM'l  OHpMlC«M       f  AM  tamim  !«*>  ' 


I 


'•^A**  wet 
1 1  IWnMOuS 


rito  V9i>  i£ms«iw  N 


*• 


r 


MwLhtMltVMa 


Ilr 


M>M  O'V^'K  O  t ■      1   DMiaiBa  «■»■—«  MM  » 

<«<  mm-  I       turn     j^      J 


Hr 


rt 


j^g^pimwfgD  IN  cuMttWT  rosmoN  por  lbs  nuwrn^  yeams  coMWjft  toe  fouiwwNC 


9.  TRK  QirCSnqNS  APTLY  TO  MTW 

HMM  to  I 


b  «*  IM  M  WWl.»-yOM  tow  h««li*t* 


H  ■  paMy  M  •  h 


b  aiw  p«ii<  Ma  «M< 


I  'tmntm    C>»wi»—  V«/Nb 


KLUNQ  CODE  ttlO-OI-C 


I  Md  »f  iwiiilli  M«p«nrt|  Mfcli^ii  WM  ft*  aMftftoit*  ihM>  ftt  MM  mmM  iM  .iWWiI  WftftWiO  ff  MM  iBftt 
w  MX  adyjU^w^   rt»waa    Mjfci   Cv^MMMt  aMtaM   •«  MW1m«  cMM   a   apvwt.   IM   MiaMl   M   MMa*4i 

!«.  A«n«  iiruAMAm 


II 


•MMMMCtJtVaMB 

SUnOTApLIQitie  Mllfl'^' 

fata*  fwM  t<«»«Jr  araa^ 
<MaM  0»M^ 

(.4'Mrt  r-Mw^  tott 
AMMNM^  IMUW  nw  Va«l 


f 


TOTAi  Assrrt 


r  tfeCr.r. 


ilia|iaai    CyiJ  ijl  1 1.  MK  I 


tOtAl   MOMTMIV  MVMCim 
NtT  WOUtM  lA  «MH  •■     I 


ie: 


iss: 


TOTaI 
LIAtlilTlM 


SCHEDt  LE  OF  KEAL  tSTAf  t  QW^ED  (||  K4m6m^  f*'9^**u  0»p<  Atlffc  jtywir  SdwJiiitr 


Aa«<r,t  oi  ruatcif 
o>  ft  il  AtfitM  b*M«  n 


1 


Cf«u 


12.  UST  MKVKMJS  CftEDTT  REFEKENCBI 


0    ■■■■<— »»      C4<  4**^*"    l****"^*  Nmm  mK  AMmt 


Ijn  mi  aMNMMl  aM*t  Miiit  *ftirt  <M*i  ha*  »mtoaU»  ftMB  lanm 


aCMSMCMT  IW  UM«HMf>a«  wiM  IM  fftt  >••*  i«*(aH«  «  *m  Mfiirii— .  w  t«  mcm««  ft*  •  ■»  rMnai  at  •■•«  «f  mm  m 
A*  )ia>iH*  «*«ci4a«  mmt  mm  nuin— i  iftM  m«  9'*m*U  »iM  tm  m  m^*  fw  am  Mtmat  «*  lfciwm<  mipuM  Mrt  iftai  w  iMMftaM* 
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App««db  C—Sampto  NotHlcaton  Forms 

Tliis  appendix  contains  six  sample 
notification  fonns.  Fonns  C-1  through  C-4  are 
intended  for  use  in  notifying  an  applicant  that 
adverse  action  has  been  taiien  on  an 
application  or  account  under  §  202.9  (a)(1) 
and  (2)(i]  of  this  regulation.  Form  C-5  is  a 
notice  of  disclosure  of  the  right  to  request 
specific  reasons  for  adverse  action  under 
§  202J  (a)(1)  and  (2)(ii).  Fonn  C-«  is  designed 
for  use  in  notifying  an  applicant  under 
S  202.9(c)(2).  that  an  appUcation  is 
incomplete. 

Form  C-1  contains  the  Fair  Credit 
Reporting  Act  disclosure  as  required  by 
secti<Mis  615  (a)  and  (b)  of  that  act.  Forms  C-2 
through  C-5  contain  only  the  section  ei5(a) 
disclosure  (that  a  creditor  obtained 
information  from  a  consumer  reporting 
agency  that  played  a  part  in  the  credit 
decision).  A  creditor  must  provide  the  section 
615(b)  disclosure  (that  a  creditor  obtained 
information  from  an  outside  source  other 
than  a  consumer  reporting  agency  that  played 


a  part  in  the  credit  decision)  where 
appropriate. 

The  sample  forms  are  illustrative  and  may 
not  be  appropriate  for  all  creditors.  They 
were  designed  to  include  some  of  the  facton 
that  creditors  most  commonly  consider.  If  a 
creditor  chooses  to  use  the  checklist  of 
reasons  provided  in  one  of  the  sample  forms 
in  this  appendix  and  if  reasons  commonly 
used  by  the  creditor  are  not  provided  on  the 
form,  the  creditor  should  modify  the  checklist 
by  substituting  or  adding  other  reasons.  For 
example,  if  "inadequate  down  payment"  or 
"no  deposit  relationship  with  us"  are 
common  reasons  for  taking  adverse  action  on 
an  application,  the  creditor  ought  to  add  or 
substitute  such  reasons  for  those  presently 
contained  on  the  sample  forms. 

If  the  reasons  listed  on  the  forms  are  not 
the  factors  actually  used,  a  creditor  will  not 
satisfy  the  notice  requirement  by  simply 
checking  the  closest  identifiable  factor  listed. 
For  example,  some  creditors  consider  only 
references  from  banks  or  other  depository 
institutions  and  disregard  finance  company 


references  altogether  their  statement  of 
reasons  should  disclose  "insufficient  bank 
references,"  not  "insufficient  credit 
references."  Similarly,  a  creditor  that 
considers  bank  references  and  other  credit 
references  as  distinct  factora  should  treat  the 
two  factors  separately  and  disclose  them  as 
appropriate.  The  creditor  should  either  add 
such  other  factora  to  the  form  or  check 
"other"  and  include  the  appropriate 
explanation.  The  creditor  need  not,  however, 
describe  how  or  why  a  factor  advereely 
affected  the  application.  For  example,  the 
notice  may  say  "length  of  residence"  rather 
than  "too  short  a  period  of  residence." 

A  creditor  may  design  its  own  notification 
forms  or  use  all  or  a  portion  of  the  forms 
contained  in  this  appendix.  Proper  use  of 
forms  C-1  through  C-4  will  satisfy  the 
requirement  of  {  202.9(a)(2)(i).  Proper  use  of 
forms  C-5  and  C-6  constitutes  full 
compliance  with  i  §  202.9(a)(2)(ii)  and 
202.9(c)(2),  respectively. 

amiNQ  CODE  SSIIMI^ 
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FORM  C-1  -  SAMPLE  NOTICE  OF  ACTIOH  TAKEH  AND  STATEMENT  OF  REASONS 


Applicant's  Name: 


Statement  of  Credit  Denial,  Termination,  or  Change 

DATE 


Applicant's  Address: 


Description  of  Account,  Transaction,  or  Requested  Credit: 


Description  of  Action  Taken: 


PART  I  -  PRINCIPAL  REASON$(S)  FOR  CREDIT  DENIAL,  TERMINATION, 
OR  OTHER  ACTION  TAKEN  CONCERNING  CREDIT. 
This  section  must  be  completed  in  all  instances. 


^Credit  application  incomplete 

Jnsufficient  number  of  credit 
'references  provided 

I 

^^Unacceptable  type  of  credit 

"references  provided 

_Unable  to  verify  credit  references 

^Tempora ry  or  irregular  employment 

__Unable  to  verify  employment 

^Length  of  employment 

Jncome  insufficient  for  amount 
of  credit  requested 

Jxcessive  obligations  in 
relation  to  income 

JJnable  to  verify  income 

JDther,  specify: 


_Length  of  residence 


JTemporary  residence 

JJnable  to  verify  residence 

_No  credit  file 

_Limited  credit  experience 

_Poor  credit  performance  with  us 

_Delinquent  past  or  present  credit 
"obligations  with  others 

jSarnishmeat,  attachment,  foreclosure, 
'repossession,  collection  action,  or 
judgment 

Bankruptcy 

Value  or  type  of  collateral 
~not  sufficent 
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FORM  C-1.  page  2 


PART  II  -  DISCLOSURE  OF  USE  OF  INFORMATION  OBTAINED  FROM  AN  OUTSIDE  SOURCE. 
This  section  should  be  completed  If  the  credit  decision  was  based 
in  whole  or  in  part  on  information  that  has  been  obtained  from  an 
outside  source. 

0«r  credit  decision  was  based  in  whole  or  in  part  on  information  obtained 

in  a  report  from  the  consumer  reporting  agency  listed  below.  You  have  a  ^ 
right  under  the  Fair  Credit  Reporting  Act  to  know  the  information  contained 
in  your  credit  file  at  the  consumer  reporting  agency.  The  reporting  agency 
played  no  part  in  our  decision  and  is  unable  to  supply  specific  reasons  why 
we  have  denied  credit  to  you. 


Name: 


Address: 


Telephone  number: 


Oy  credit  decision  was  based  in  whole  or  in  part  on  Information  obtained 

from  an  outside  source  other  than  a  consumer  reporting  agency.  Under  the 
Fair  Credit  Reporting  Act,  you  have  the  right  to  make  a  written  request, 
no  later  than  60  days  after  you  receive  this  notice,  for  disclosure  of  the 
nature  of  this  information. 


If  you  have  any  questions  regarding  this  notice,  you  should  contact; 
Creditor's  name: 


Creditor's  address:  _^_^___ 
Creditor's  telephone  number: 


NOTICE 


The  federal  Equal  Credit  Opportunity  Act  prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race,  color,  religion,  national  origin. 
sex.  marital  status,  age  (provided  the  applicant  has  the  capacity  to  enter  into 
a  binding  contract);  because  all  or  part  of  the  applicant's  income  derives  from 
any  public  assistance  program;  or  because  the  applicant  has  In  good  faith 
exercised  any  right  under  the  Consumer  Credit  Protection  Act.  The  federal  agency 
that  administer^  compliance  with  this  law  concerning  this'credUor  is  (name  and 
address  as  specified  by  the  appropriate  agency  listed  in  Appendix  A). 


■J»^ 


«  r    *  /  .  ?  I»    I  . . 
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FORM  C-2  "  SAMPLE  NOTICE  OF  ACTION  TAKEN  AND  STATEMENT  OF  REASONS 


Dear 


Date 


! 

^pllcant: 


Thank  you  for  your  recent  application.  Your  request  for  [a  loan/a  credit  card/ 
an  Increase  In  your  credit  limit]  was  carefully  considered,  and  we  regret  that 
we  are  unable  to  approve  your  application  at  this  tiine,  for  the  following 
reason (s): 


"» -,' 


YOUR  INCOME; 

is  below  our  minimum  requirement. 
Is  insufficient  to  sustain  payments  on  the  amount  of  credit 

requested. 
could  not  be  verified, 

YOUR  EMPLOYMENT;  ^ 

is  not  Of  sufficient  length  to  qualify. 
could  hot  be  verified. 

YOUR  CREDIT  HISTORY; 

of  making  payments  on  time  was  not  satisfactory. 
could  not  be  verified. 

YOUR  APPLICATION; 

lacks  a  sufficient  number  of  credit  references. 

lacks  acceptable  types  of  credit  references. 

reveals  that  current  obligations  are  excessive  in  relation  to 

income, 

OTHER; 


The  consumer  reporting  agency  contacted  that  provided  information  that  influenced 
our  decision  in  whole  or  in  part  was  [name,  address  and  telephone  number  of  the 
reporting  agency].  The  reporting  agency  is  unable  to  supply  specific  reasons 
why  we  have  denied  credit  to  you.  You  do,  however,  have  a  right  under  the  Fair 
Credit  Reporting  Act  to  know  the  information  contained  in  your  credit  file.  Any 
questions  regarding  such  Information  should  be  directed  to  [consumer  reporting 
agency]. 

If  you  have  any   questions  regarding  this  letter  you  should  contact  us  at 
[creditor's  name,  address  and  telephone  number]. 

NOTICE:  The  federal  Equal  Credit  Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on  the  basis  of  race,  color,  religion, 
national  orgin,  sex,  marital  status,  age  (provided  the  applicant  has  the  capacity 
to  enter  into  a  binding  contract);  because  all  or  part  of  the  applicant's 
income  derives  from  any  public  assistance  program;  or  because  the  applicant  has 
in  good  faith  exercised  any  right  under  the  Consumer  Credit  Protection  Act. 
The  federal  agency  that  administers  compliance  with  this  law  concerning  this 
creditor  is  (name  and  address  as  specified  by  the  appropriate  agency  listed  in 
Appendix  A). 


BEST  COPY  AVAILABLE 
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FORH  C.3  -  SAMPLE  MOTICC  Of  ACTIW  TAKEH  AMD  STATEHEKT  OF  REASONS 
(CREDIT  SCORING) 

Date 
Dear  Applicant: 

»  ■ '  *  * 

Thank  you  for  your  recent  application  for  ' 

We  regret  that  we  are  unable  to  approve  your  request*! " — ' 

Your  application  was  processed  by  a  credit  scoring  system  that 
assigns  a  numerical  value  to  the  various  items  of  information  we  consider  in 
evaluating  an  application.    These  numerical  values  are  based  upon  the  results 
of  analyses  of  repayment  histories  of  large  numbers  of  customers. 

The  information  you  provided  In  your  application  did  not  score  a 
sufficient  number  of  points  for  approval  of  the  application.    The  reasons  why 
you  did  not  score  well  compared  to  other  applicants  were: 

*  Insufficient  bank  references 

*  Type  of  occupation 

*  Insufficent  credit  experience 

In  evaluating  your  application  the  consutner  reporting  agency  listed 
below  provided  us  with  Information  that  in  whole  or  in  part  Influenced  our  deci- 
sion.  The  reporting  agency  played  no  part  in  our  decision  other  than  providing 
us  with  credit  information  about  you.  Under  the  Fair  Credit  Reporting  Act.  you 
have  a  right  to  know  the  information  provided  to  us.  It  can  be  obtained  b^ 
contacting:  [name,  address,  and  telephone  number  of  the  consumer  reoortino 
agency].  "^    ' 


us  at 


If  you  have  any  questions  regarding  this  letter,  you  should  contact 
Creditor's  Name: 


Address: 


Telephone: 


Sincerely, 


NOTICE:  The  federal  Equal  Credit  Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on  the  basis  of  race,  color,  religion, 
national  origin,  sex,  marital  status,  age  (with  certain  limited  exceptions); 
because  all  or  part  of  the  applicant's  income  derives  from  any  public  assistance 
program;  or  because  the  applicant  has  In  good  faitn  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The  federal  agency  that  administers  com- 
pliance with  this  law  concerning  this  creditor  is  (name  and  address  as  specified 
by  the  appropriate  agency  listed  in  Appendix  A). 
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FOim  C-4  -  SAHPLE  MOTICE  OF  ACTIOU  TAKEM,  STATEMEHT  OF  REASONS  AW)  COUHTEROFFER 


Date 


Dear  Applicant: 


Thank  you  for  your  application  for .  Ue  are  ynable 

to  offer  you  credit  on  the  terms  that  you  requested  for  the  foil owl ns  reason<$)? 


We  can»  however,  offer  you  credit  on  the  following  tenas: 


If  this  offer  1$  acceptable  to  you,  please  notify  us  within  La«»unt  of  time]  at" 
the  following  address:  


on 


I  Our  credit  decision  on  your  application  was  based  In  whole  or  In  part 
information  obtained  In  a  report  from  [name,  address  and  telephone  number  of 

the  consumer  reporting  agency].  You  have  a  right  under  the  Fair  Credit  Reporting  • 
Act  to  know  the  information  contained  In  your  credit  file  at  the  consumer  reporting 
agency,  .  ^ 

II  You  should  know  that  the  federal  Equal  Credit  Opportunity  Act  prohibits 
creditors,  such  as  ourselves,  from  discriminating  against  credit  applicants  on 
the  basis  of  their  race,  color,  religion,  national  origin,  sex,  marital  status, 
age  because  they  receive  Income  from  a  public  assistance  program,  or  because 
they  may  have  exercised  their  rights  under  the  Consumer  Credit  Protection  Act. 
If  you  believe  there  has  been  discrimination  In  handling  your  application  you 
should  contact  the  [name  and  address  of  the  appropriate  federal  enforcement 
agency  listed  in  Appendix  A] 


Sincerely, 
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FORM  C-5  —  SAMPLE  DISCLOSURE  OF  RIGHT  TO  REQUEST  SPECIFIC  REASONS  FOR  CREDIT  DENIAL 


Date 


Dear  Applicant: 

Thank  you  for  applying  to  us  for 


After  carefully  reviewing  your  application,  we  are  sorry  to  advise  you  that  we 
cannot  [open  an  account  for  you/grant  a  loan  to  you/increase  your  credit  limit] 
at  this  time. 

If  you  would  like  a  statement  of  specific  reasons  why  your  application  was 
denied,  please  contact  [our  credit  service  manager]  shown  below  within  60  days 
of  the  date  of  this  letter.  We  will  provide  you  with  the  statement  of  reasons 
within  30  days  after  receving  your  request. 

Creditor's  Name 
Address 
Telephone  number 

If  we  obtained  information  from  a  consumer  reporting  agency  as  part  of  our 
consideration  of  your  application,  its  name,  address,  and  telephone  number  Is 
shown  below.  You  can  find  out  about  the  information  contained  in  your  file  (if 
one  was  used)  by  contacting: 

Consumer  reporting  agency's  name 

Address 

Telephone  number 

Sincerely, 


NOTICE 


The  federal  Equal  .-"dit  Opportunity  Act  prohibits  creditors  from  discriminating 
against  credit  appliwants  on  the  basis  of  race,  color,  religion,  national  origin, 
sex,  marital  status,  age  (provided  the  applicant  has  the  capacity  to  enter  into 
a  binding  contract);  because  all  or  part  of  the  applicant's  income  derives  from 
any  public  assistance  program;  or  because  the  applicant  has  in  good  faith 
exercised  any  right  under  the  Consumer  Credit  Protection  Act.  The  federal  agency 
that  administers  compliance  with  this  law  concerning  this  creditor  is  (name  and 
address  as  specified  by  the  appropriate  agency  listed  in  Appendix  A). 
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FORM  C-6  -  SAMPLE  NOTICE  OF  INCOMPLETE  APPLiaTION  AND  REQUEST  FOR 
'  ADDITIONAL  INFORMATION  ^ 


r 


Creditor's  name 
Address 
Telephone  number 


Date 


Dear  Applicant: 

Thank  you  for  your  application  for  credit. 
Is  lieeded  to  make  a  decision  on  your  application: 


The  following  Information 


We  need  to  receive  this  Information  by   (date)      if  we  do  not  receive  It 
by  tihat  date,  we  will  regrettably  be  unable  to  give  further  consideration  to 
your  credit  request. 


Sincerely, 


BHXMM  eOM  «>1».««^ 


t 
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of  SMI 


Official  Staff  tntaqtretationa 

Officials  in  the  Board's  Division  of 
Consumer  and  Community  A^irs  are 
■uthoriied  to  issue  official  staff 
inlerpratations  of  this  regulation.  These 
inteipretations  provide  the  protection 
ailbnled  under  section  706(e)  of  the  act 
Except  in  unusual  circumstances,  such 
Inteipretations  will  not  be  issued  separately 
but  will  be  incorporated  in  an  official 
commentary  to  the  regulation,  which  will  be 
amended  periodically. 

Requeats  for  Issuance  of  Official  Staff 
Interpntationa 

A  request  for  an  official  staff  interpretation 
should  be  in  writing  and  addressed  to  the 
Director,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors  of 
the  Federal  Reserve  System.  Washii^on. 
D.C  20SS1.  The  request  should  contain  a 
complete  statement  of  all  relevant  facts 
concerning  the  issue,  including  copies  of  all 
pertinent  documents. 

Scope  of  Interpntatioaa 

No  staff  interpretations  will  be  issued 
approving  creditor's  forms  or  statements. 
This  restriction  does  not  apply  to  forms  or 
statements  whose  use  is  required  or 
sanctioned  by  a  government  agency. 

8m»P*— MPt  i— OfBdal  Staff  InteqiratatkMU 
[Reg.  B;  ECO-l] 

Following  is  an  official  staff  interpretation 
of  Regulation  B  issued  under  authority 
delegated  by  the  Federal  Reserve  Board  to 
officials  in  the  Division  of  Consumer  and 
Community  Affairs.  References  are  to 
sections  of  the  regulation  or  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1801  et  seq.). 

I  DirfWH1.it  JOB 

1.  Official  status  Section  706(e)  of  the 
Equal  Credit  Opportimity  Act  protects  a 
creditor  &t>m  dvil  liability  for  any  act  done 
or  omitted  in  good  faith  in  conformity  with  an 
interpretation  issued  by  a  duly  authorized 
official  of  the  Federal  Reserve  Board.  This 
commentary  is  the  means  by  which  the 
Division  of  Consumer  and  Community  Affairs 
of  the  Federal  Reserve  Board  issues  official 
staff  interpretations  of  Regulation  B.  Good- 
faith  compliance  with  this  commentary 
affords  a  creditor  protection  uiider  section 
70e(e)  of  the  act 

2.  Issuance  of  interpretations.  Under 
Appendix  D  to  the  regulation,  any  person 
may  request  an  official  staff  interpretation. 
Interpretations  will  be  issued  at  the 
discretion  of  designated  officials  and 
incorporated  in  this  commentary  following 
publication  for  comment  in  tne  Federal 
Register.  Except  in  unusual  circumstances, 
official  staff  interpretations  will  be  issued 
only  by  means  of  this  commentary. 

3.  Status  of  previous  interpretations. 
Interpretations  of  Regulation  B  previously 
issued  by  the  Federal  Reserve  Board  and  its 
staff  have  been  incorporated  into  this 
commentary  as  appropriate.  All  other 
previous  Board  and  staff  interpretations, 
official  and  unofficial,  are  superseded  by  this 
commentary 


4.  Footnotes.  Footnotes  in  the  regulation 
have  the  same  legal  effect  as  the  text  of  the 
regulation,  whether  they  are  explanatory  or 
illustrative  in  nattire. 

5.  Comment  designations.  The  comments 
are  designated  with  as  much  specificity  as 
possible  according  to  the  particular 
regulatory  provision  addressed.  Each 
comment  in  the  commentary  is  identified  by  a 
number  and  the  regulatory  section  or 
paragraph  that  it  interprets.  For  example, 
comments  to  section  202.2(c)  are  further 
divided  by  subparagraph,  such  as  comment 
2(c)(l)(U>-l  and  comment  2(c)(2)(ii>-l- 

Section  202.1— Authority.  Scope,  and  Purpose 
1(a)  Authority  and  scope. 

1.  Scope.  The  Equal  Credit  Opportunity  Act 
and  Regulation  B  apply  to  all  credit — 
commercial  as  well  as  personal — without 
regard  to  the  nature  or  type  of  the  credit  or 
the  creditor.  If  a  transaction  provides  for  the 
deferral  of  the  payment  of  a  debt,  it  is  credit 
covered  by  Regulation  B  even  though  it  may 
not  be  a  credit  transaction  covered  by 
RegulaUon  Z  (Truth  in  Lending).  Further,  the 
definition  of  creditor  is  not  restricted  to  the 
party  or  person  to  whom  the  obligation  is 
initially  payable,  as  is  the  case  under 
Regulation  Z.  Moreover,  the  act  and 
regulation  apply  to  all  methods  of  credit 
evaluation,  whether  performed  judgmentally 
or  by  use  of  a  credit  scoring  system. 

2.  Foreign  applicability.  Regulation  B 
generally  does  not  apply  to  lending  activities 
that  occur  outside  thie  United  States.  The 
regulation  does  apply  to  lending  activities 
that  take  place  within  the  United  States  (as 
well  as  the  Commonwealth  of  Puerto  Rico 
and  any  territory  or  possession  of  the  United 
States),  whether  or  not  the  applicant  is  a 
dtixeiL 

Section  202.2— Definitions 

2(c)  Adverse  action. 
Paragraph  2(c)(l)(U) 

1.  Move  from  service  area.  If  a  credit  card 
issuer  terminates  the  open-end  account  of  a 
customer  because  the  customer  has  moved 
out  of  the  card  issuer's  service  area,  the 
termination  is  "adverse  action"  for  purposes 
of  the  regulation  unless  termination  on  this 
ground  was  explicitly  provided  for  in  the 
credit  agreement  between  the  parties.  In 
cases  were  termination  is  adverse  action, 
notification  is  required  under  S  202.9. 

2.  Termination  based  on  credit  limit  If  a 
creditor  terminates  credit  accounts  that  have 
low  credit  limits  (for  example,  under  $400) 
but  keeps  open  accounts  %vith  higher  credit 
limits,  the  termination  is  adverse  action  and 
notification  is  required  under  {  202.9. 
Paragraph  2(c)(2)(ti) 

1.  Default— exercise  of  due-on-sale  clause. 
U  a  mortgagor  sells  or  transfers  mortgaged 
property  without  the  consent  of  the 
mortgagee,  and  the  mortgagee  exercises  its 
contractual  right  to  accelerate  the  mortgage 
loan,  the  mortgagee  may  treat  the  mortgagor 
as  being  in  default.  An  adverse  action  notice 
need  not  be  given  to  the  mortgagor  or  the 
transferee.  (See  comment  2(e)-l  for  treatment 
of  a  purchaser  who  requests  to  assume  the 
loan.) 


Paragraph  (2}(c)(2)(tii) 

1.  Point-of-sale  transactions.  Denial  of   ' 
credit  at  point  of  sale  is  not  adverse  action 
except  under  those  circumstances  specified 
in  the  regulation.  For  example,  denial,  at 
point  of  sale  is  not  adverse  action  in  the 
following  situations: 

•  A  credit  cardholder  presents  an  expired 
card  or  a  card  that  has  been  reported  to  the 
card  issuer  as  lost  or  stolen. 

•  The  amount  of  a  transaction  exceeds  a 
cash  advance  or  credit  limit 

•  The  circumstances  (such  as  excessive 
use  of  a  credit  card  in  a  short  period  of  time) 
suggests  that  fraud  is  involved. 

•  The  authorization  facilities  are  not 
functioning. 

•  Billing  statements  have  been  returned  to 
the  creditor  for  lack  of  a  forwarding  address. 

Paragraph  2(cH2)(v) 

1.  Terms  of  credit  versus  type  of  credit 
offered.  When  an  applicant  applies  for  credit 
and  the  creditor  does  not  offer  the  credit 
terms  requested  by  the  applicant  (for 
example,  the  interest  rate,  length  of  maturity, 
collateral,  or  amount  of  downpayment).  a 
denial  of  the  application  for  that  reason  is 
adverse  action  (unless  the  creditor  makes  a 
counteroffer  that  is  accepted  by  the 
applicant)  and  the  applicant  is  entitled  to 
notiHcation  under  {  202.9. 

2(e)  Applicant. 

1.  Request  to  assume  loan.  If  a  mortgagor 
sells  or  transfera  the  mortgaged  property  and 
the  buyer  makes  an  application  to  the 
creditor  to  assume  the  mortgage  loan,  the 
mortgagee  must  treat  the  buyer  as  an 
applicant  unless  its  policy  is  not  to  permit 
assumptions. 

2[i)  Application. 

1.  General.  A  creditor  has  the  latitude    ' 
under  the  regulation  to  establish  its  own 
application  process  and  to  decide  the  type 
and  amount  of  information  it  will  require 
from  credit  applicants. 

2.  "Procedures  established. "  The  term 
refere  to  the  actual  practices  followed  by  a 
creditor  for  making  credit  decisions  as  well 
as  its  staled  application  procedures.  For 
example,  if  a  creditor's  stated  poHcy  is  to 
require  all  applications  to  be  in  writing  on  the 
creditor's  application  form,  but  the  creditor 
also  makes  credit  decision  based  on  oral 
requests,  the  creditor's  establish  procedures 
are  to  accept  both  oral  and  written 
applications. 

3.  When  an  inquiry  becomes  an 
application.  A  creditor  is  encouraged  to 
provide  consumers  with  information  about 
loan  terms.  However,  if  in  giving  information 
to  the  consumer  the  creditor  abo  evaluates 
information  about  the  appliant,  decides  to 
decline  the  request,  and  communicates  this  to 
the  applicant  the  creditor  has  treated  the 
inquiry  as  an  application  and  must  then 
comply  with  the  notification  requirements 
under  {  202.9.  Whether  the  inquiry  becomes 
an  application  depends  on  how  the  creditor 
responds  to  the  applicant,  not  on  what  the 
appliant  says  or  asks. 

4.  Examples  of  inquiries  that  are  not 
applications.  The  following  examples 
illustrate  situations  in  which  only  an  inquiry 
has  taken  place: 
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•  When  a  consumer  calls  to  asks  about 
loan  tcnria  and  an  employee  explains  the 
creditor's  basic  loan  tenns,  such  as  interest 
rates,  loan  to  value  ration,  and  debt  to 
income  ratio. 

•  When  ^.consumer  calls  to  ask  about 
interest  rates  for  car  loans,  and,  in  order  to 
quote  the  appropriate  rate,  the  loan  officer 
asks  for  the  make  and  sale  price  of  the  car 
and  amount  of  the  down-payment,  then  given 
the  consumer  the  rate. 

•  When  a  consumer  asks  about  terms  for  a 
loan  to  purchase  home  and  tells  the  loan 
officer  her  income  and  intended  down- 
paymcmt,  but  the  loan  officer  only  explains 
the  creditor's  loan  to  value  ratio  policy  and 
other  basic  lending  policies,  without  telling 
the  consumer  whether  she  qualifies  for  the 
loan. 

•  When  a  consumer  calls  to  ask  about 
terms  for  a  loan  to  purchase  vacant  land  and 
states  his  income,  the  sale  price  of  the 
property  to  be  financed,  and  asks  whether  he 
qualifies  for  a  loan,  and  the  employee 
responds  by  describing  the  general  lending 
policies,  explaining  that  he  would  need  to 
look  at  all  of  the  applicant's  qualifications 
before  making  a  decision,  and  offering  to 
send  an  application  form  to  the  consumer. 

5.  Completed  application — diligence 
requirement.  The  regulation  defines  a 
complete  application  in  terms  that  give  a 
creditor  the  latitude  to  establish  its  own 
information  requirements.  Nevertheless,  the 
creditor  must  act  with  reasonable  diligence  to 
collect  information  needed  to  complete  the 
application.  For  example,  the  creditor  should 
request  information  from  third  parties,  such 
as  a  credit  report,  promptly  after  receiving 
the  application.  If  additional  information  is 
needed  from  the  applicant,  such  as  an 
address  or  telephone  number  needed  to 
verify  employment,  the  creditor  should 
contact  the  applicant  promptly. 

2(j)  Credit. 

t.  General.  Regulation  B  covers  a  wider 
range  of  credit  transactions  than  Regulation 
Z  (Truth  in  Lending).  For  purposes  of 
Regulation  B  a  transaction  is  credit  if  there  is 
a  right  to  defer  payment  of  a  debt- 
regardless  of  whether  the  credit  is  for 
personal  or  commercial  purposes,  the  number 
of  installments  required  for  repayment,  or 
whether  the  transaction  is  subject  to  a 
finance  charge. 

2(1)  Creditor 

1.  Assignees.  The  term  "creditor"  inchides 
all  persons  participating  in  the  credit 
decision.  This  may  include  an  assignee  or  a 
potential  purchaser  of  the  obligation  who 
influences  the  credit  decision  by  indicating 
whether  or  not  it  will  purchase  the  obligation 
if  the  transaction  is  consummated. 

2.  RtferraJs  to  creditors.  For  certain 
purposes,  the  term  "creditor"  includes 
persons  such  as  real  estate  brokers  who  do 
not  participate  in  credit  decisions  but  who 
regularly  refer  applicants  to  creditors  or  who 
select  or  offer  to  select  creditors  to  whom 
credit  requests  can  be  made.  These  persons 
must  comply  with  $  202.4,  the  general  rule 
prohibiting  discrimination,  and  with 

§  202.5(aj.  on  discouraging  applications. 

2(p)  Empirically  derived  and  other  credit 
systems. 

1.  Purpose  of  definition.  The  definition 
under  |  202.2(p)(l)  through  (iv)  seU  the 


criteria  that  a  credit  system  must  meet  in 
order  for  the  system  to  use  age  as  a 
predictive  factor.  Credit  systems  that  do  not 
meet  these  criteria  are  judgmental  systems 
and  may  consider  age  only  for  the  purpose  of 
determinfaig  a  "pertinent  element  of 
creditworthiness."  (Both  types  of  systems 
may  favor  an  elderly  applicant.  See 
S  202.6(b)(2).) 

2.  Periodic  revalidation.  The  regulation 
does  not  specify  how  often  credit  scoring 
systems  must  be  revalidated.  To  meet  the 
requirements  for  statistical  soundness,  the 
credit  scoring  system  must  be  revalidated 
frequently  enou^  to  assure  that  it  continues 
to  meet  recognized  professional  statistical 
standards. 

2(w)  Open-end  cradiu 

1.  Open-end  real  estate  mortgages.  The 
term  "open-end  credit"  does  not  include 
negotiated  advances  under  an  open-end  real 
estate  mortgage  or  a  letter  of  credit. 

2(z)  Prohibited  basis. 

1.  Persons  associated  with  applicant 
"Prohibited  basis"  as  used  in  this  regulation 
refers  to  the  race,  color,  religion,  national 
origin,  sex,  marital  status,  or  age  of  an 
appbcant  (or  officers  of  an  applicant  in  the 
case  of  a  corporation).  The  term  also  refers  to 
the  characteristics  of  individuals  with  whom 
an  applicant  is  affiliated  or  with  whom  the 
applicant  associates.  This  means,  for 
example,  that  under  the  general  rule  stated  in 
S  202.4,  a  creditor  may  not  discriminate 
against  an  applicant  because  of  that  person's 
persona]  or  business  dealings  with  members 
of  a  certain  religion,  because  of  the  national 
origin  of  any  persons  associated  with  the 
extension  of  credit  (such  as  the  tenants  in  the 
apartment  complex  being  financed),  or 
because  of  the  race  of  other  residents  in  the 
neighborhood  where  the  property  offered  as 
collateral  is  located. 

2.  National  origin.  A  creditor  may  not 
refuse  to  grant  credit  because  an  appHcant 
comes  from  a  particular  country  but  may  take 
the  applicant's  immigration  status  into 
account.  A  creditor  may  also  take  into 
account  any  applicable  law,  regulation,  or 
executive  order  restricting  dealings  with 
citizens  (or  the  government)  of  a  particular 
country  or  imposing  limitations  regarding 
credit  extended  for  their  use. 

3.  Public  assistance  program.  Any  federal, 
state,  or  local  governmental  assistance 
program  that  provides  a  continuing,  periodic 
income  supplement,  whether  premised  on 
entitlement  or  need,  is  "public  assistance"  for 
purposes  of  the  regulation.  The  term  includes 
(but  is  not  limited  to)  Aid  to  Families  with 
Dependent  Children,  food  stamps,  rent  and 
mortgage  supplement  or  assistance  programs. 
Social  Security  and  Supplemental  Security 
Income,  and  unemployment  compensation. 
Only  physicians,  hospitals,  and  bthers  to 
whom  the  benefits  are  payable  need  consider 
Medicare  and  Medicaid  as  pubKc  assistance. 

Section  2023— Limited  Exceptions  for 
Certain  Classes  of  Transactions 

1.  Scope.  This  section  relieves  burdens  with 
regard  to  certain  types  of  credit  for  which  full 
application  of  the  procedural  requirements  of 
the  regulation  is  not  needed.  All  classes  of 
transactions  remain  subject  to  the  general 
rule  given  in  S  202.4,  barring  discrimination 


on  a  prohibited  basis,  and  to  any  other 
provision  not  specifically  excepted. 

Z(a)J>ublic  utilities  credit 

1.  Definition.  This  definition  a^^lias  only  to 
credit  for  the  purchase  of  a  utility  service, 
such  as  electricity,  gas,  or  telephone  service. 
Credit  provided  or  offered  by  a  public  utility 
for  some  other  purpose — such  as  for 
financing  the  purchase  of  a  gas  dryer, 
telephone  equipment,  or  other  durable  goods, 
or  for  insulation  or  other  home 
improvemoits — is  not  excepted. 

2i  Security  deposits.  A  utibty  company  is  a 
creditor  when  it  supplies  utility  service  and 
bills  the  user  after  the  service  has  been 
provided.  Thus,  any  credit  term  (such  as  a 
requirement  for  a  security  deposit)  is  subject 
to  the  regulation. 

3(c)  Incidental  credit 

1.  Examples.  If  a  service  provider  (such  as 
a  hospital,  doctor,  lawyer  or  retailer)  allows 
the  client  or  customer  to  defer  the  payment  of 
a  bill,  this  deferral  of  debt  is  credit  for 
purposes  of  the  regulation,  even  though  there 
is  no  finance  charge  and  no  agreement  for 
payment  in  installments.  Because  of  the 
exceptions  provided  by  this  section,  however, 
these  particular  credit  extensions  are 
excepted  fit)m  compliance  with  certain 
procedural  requirements  as  specified  in  the 
regulation. 

3(d)  Business  credit 

1.  Definition.  The  test  for  deciding  whether 
a  transaction  qualifies  as  business  credit  is 
one  of  primary  purpose.  For  example,  an 
open-end  credit  account  used  for  both 
personal  and  business  purposes  is  not 
business  credit  unless  the  primary  purpose  of 
the  account  is  business-related.  A  creditor 
may  rely  on  an  applicant's  statement  of  the 
purpose  for  the  credit  requested. 

Paragraph  3(d)(3) 

1.  Notification.  A  creditor  is  required  in  all 
cases  to  notify  a  business  credit  applicant  of 
action  taken  on  an  application  within  a 
reasonable  time  of  receiving  a  completed 
application.  This  notification  may  be  written 
or  oral. 

3(e)  Government  credit 

1.  Credit  to  governments.  The  exception    • 
relates  to  credit  extended  to  (not  by) 
governmental  entities.  For  example,  credit 
extended  to  a  local  government  by  a  creditor 
in  the  private  sector  is  covered  by  this 
exception,  but  credit  extended  to  consumers 
by  a  federal  or  state  housing  agency  does  not 
qualify  for  special  treatment  under  this 
category. 

Section  202.4— General  Rule  Prohibiting 
Discrimination 

1.  Scope  of  section.  The  general  rule  stated 
in  f  202.4  covers  all  dealings,  without 
exception,  between  an  applicant  and  a 
creditor,  whether  or  not  addressed  by  other 
provisions  of  the  regulation.  Other  sections  of 
the  regulation  identify  specific  practices  that 
the  Board  has  decided  are  impermissible 
because  they  could  result  in  credit 
discrimination  on  a  basis  prohibited  by  the 
act.  The  general  rule  covers,  for  example, 
application  procedures,  criteria  used  to 
evaluate  creditworthiness,  administration  of 
accounts,  and  treatment  of  delinquent  or 
slow  accounts.  Thus,  whether  or  not 
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specifically  prohibited  elsewhere  in  the 
regulation,  a  credit  practice  that  treats 
applicants  differently  on  a  prohibited  basis 
violates  the  law  because  it  violates  the 
general  rule. 

Secdoa  20ZS— Rules  Concerning  Taking  of 
Appticaiiotts 

5(a)  Discouraging  applications. 

1.  Potential  applicants.  Generally,  the 
regulation's  protections  apply  only  to  persons 
who  have  requested  or  received  an  extension 
of  credit.  In  keeping  with  the  purpose  of  the 
ad — to  promote  the  availability  of  credit  on  a 
nondiscriminatory  basis  }  202.5(a)  covers 
acts  or  practices  directed  at  potential 
applicants.  Practices  prohibited  by  this 
section  include: 

•  A  statement  that  the  applicant  should 
not  bother  to  apply,  after  the  applicant  states 
that  he  is  retired. 

•  Use  of  words,  symbols,  models  or  other 
forma  of  communication  in  advertising  tliat 
express,  imply  or  suggest  a  discriminatory 
preference  or  a  policy  of  exclusion  in 
violation  of  the  act. 

•  Use  of  interview  scripts  that  discourage 
applications  on  a  prohibited  basis. 

2.  Affirmative  advertising.  A  creditor  may 
affirmatively  solicit  or  encourage  members  of 
traditionally  disadvantaged  groups  to  apply 
for  credit,  especially  groups  that  might  not 
jnormally  seek  credit  from  that  creditor. 

5(b)  General  rules  concerning  requests  for 
information. 

1.  Requests  for  information.  This  section 
governs  the  types  of  information  that  a 
creditor  may  gather.  Section  202.6  governs 
how  information  may  be  used. 

5(d)  Other  limitations  on  information 
requests. 

Paragraph  5(d)(1) 

1.  Indirect  disclosure  of  prohibited 
information.  The  fact  that  certain  credit- 
related  information  may  indirectly  disclose 
marital  status  does  not  bar  a  creditor  from 
seeking  such  information.  For  example,  the 
creditor  may  ask  about: 

•  The  applicant's  obligation  to  pay 
alimony,  child  support,  or  separate 
maintenance. 

•  The  source  of  income  to  be  used  as  the 
basis  for  repaying  the  credit  requested,  which 
could  disclose  that  it  is  the  income  of  a 
spouse. 

•  Whether  any  obligation  disclosed  by  the 
applicant  has  a  co-obligor,  which  could 
disclose  that  the  co-obligor  is  a  spouse  or 
former  spouse. 

•  The  ownership  of  assets,  which  could 
disclose  the  interest  of  a  spouse. 

Paragraph  5(d)(2) 

1.  Disclosure  about  income.  The  sample 
application  forms  in  Appendix  B  to  the 
regulation  illustrate  how  a  creditor  may 
inform  an  applicant  of  the  right  not  to 
disclose  alimony,  child  support,  or  separate 
maintenance  income. 

2.  General  inquiry  about  source  of  income. 
Since  a  general  inquiry  about  the  source  of 
income  may  lead  an  applicant  to  disdoae 
alimony,  child  support  or  separate 
maintenance,  a  creditor  may  not  make  such 
an  inquiry  on  an  application  form  without 
prefacing  the  request  with  the  disclosure 
required  by  this  paragraph. 


3.  Specific  inquiry  about  sources  of  income. 
A  creditor  need  not  give  the  disclosure  if  the 
inquiry  about  income  is  specific  and  worded 
in  a  way  that  is  unlikely  to  lead  the  applicant 
to  disclose  the  fact  that  income  is  derived 
from  alimony,  child  support  or  separate 
maintenance  payments.  For  example,  an 
application  form  that  asks  about  speciHc 
types  of  income  such  as  salary,  wages,  or 
investment  income  need  not  include  the 
disclosure. 

5(e)  Written  applications. 

1.  Requirement  for  written  appliccUions. 
The  requirement  of  written  applications  for 
certain  types  of  dwelling-related  loans  ia 
intended  to  assist  the  federal  supervisory 
agencies  in  monitoring  compliance  with  the 
ECOA  and  the  Fair  Housing  Act  Model 
application  forms  are  provided  in  Appendix  B 
to  the  regulation,  although  use  of  a  printed 
form  of  any  kind  ia  not  required.  A  creditor 
will  satisfy  the  requirement  by  writing  down 
the  information  that  it  normally  considers  in 
making  a  credit  decisioa  The  creditor  may 
complete  the  application  on  behalf  of  an 
applicant  and  need  not  require  the  applicant 
to  sign  the  application. 

2.  Telephone  application*.  A  creditor  that 
accepts  applications  by  telephone  for 
dweUing-related  credit  covered  by  section 
202.13  can  meet  the  requirements  for  written 
applications  by  writing  down  pertinent 
information  that  is  provided  1^  tha 
applicant(s). 

3.  Computerized  entry.  Information  entered 
directly  into  and  retained  by  a  computerized 
system  qualifies  as  a  written  application 
under  this  paragraph.  (See  the  commentary  to 
§  202.13(b).) 

Section  202.0— Rules  Concerning  Evaluation 
of  Applications 

6(a)  General  nile  concerning  use  of 
information. 

1.  General.  When  evaluating  an  application 
for  credit  a  creditor  generally  may  consider 
any  information  obtained.  However,  a 
creditor  may  not  consider  in  its  evaluation  of 
creditworthiness  any  information  that  it  is 
barred  by  S  202.S  from  obtaining. 

2.  Effects  test  The  eOects  test  is  a  judicial 
doctrine  that  was  developed  in  a  series  of 
employment  cases  decided  by  the  Supreme 
Court  under  Title  VII  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000e  et  seq.]. 
Congressional  intent  that  this  doctrine  apply 
to  the  credit  area  is  documented  in  the  Senate 
Report  that  accompanied  H.R.  6516,  No.  94- 
589.  pp.  4-5:  and  in  the  House  Report  that 
accompanied  HJL  6516,  No.  94-2ia  p.  5.  Tha 
act  and  regulation  may  prohibit  a  creditor 
practice  that  is  discriminatory  in  effect 
because  it  has  a  disproportionately  negative 
impact  on  a  prohibited  basis,  even  though  the 
creditor  has  no  intent  to  discriminate  and  the 
practice  appears  neutral  on  is  face,  unless  the 
creditor  practice  meets  a  legitimate  business 
need  that  cannot  reasonably  be  achieved  as 
well  by  means  that  are  less  disparate  in  their 
impact.  For  example,  requiring  that 
applicants  have  incomes  in  excess  of  a 
certain  amount  to  qualify  for  an  overdraft 
line  of  credit  could  mean  that  women  and 
minority  applicants  will  be  rejected  at  a 
higher  rate  than  men  and  non-minority 
applicants.  If  there  is  a  demonstrable 


relationship  between  the  income  requirement 
and  creditworthiness  for  the  level  of  credit 
involved,  however,  use  of  the  income 
standard  would  likely  be  permissible. 

6(b)  Specific  rules  concerning  use  of 
information. 

Paragraph  e(b)(l) 

1.  Prohibited  bioMia — marital  status.  A 
creditor  may  not  use  marital  status  as  a  basis 
for  determining  the  applicant's 
creditworthiness.  However,  a  creditor  may 
consider  an  applicant's  marital  status  for  the 
purpose  of  asceriaining  the  creditor's  rights 
and  remedies  applicable  to  the  partictdar 
extension  of  credit  For  example,  in  a  secured 
transaction  involving  real  property,  a  creditor 
could  take  into  account  whether  state  law 
gives  the  applicant's  spouse  an  interest  in  the 
property  being  offered  as  collateral. 

2.  Prohibited  basis — special  purpose  credit 
In  a  special  purpose  credit  program,  a 
creditor  may  consider  a  prohibited  basis  to 
determine  whether  the  applicant  possesses  a 
characteristic  needed  for  eligibility  (See 

S  202.8.) 

Paragraph  6(b)(2) 

1.  Favoring  the  elderiy.  Any  system  of 
evaluating  oreditworthiness  may  favor  a 
credit  applicant  who  is  age  82  or  older. 

2.  Consideration  of  age  in  a  credit  scoring 
system.  Age  may  be  taken  directly  into 
account  in  a  credit  scoring  system  that  is 
"demonstrably  and  statistically  sound."  as 
defined  in  S  202.2(p),  with  one  limitation:  an 
applicant  who  Is  62  years  old  or  older  must 
be  treated  at  least  as  favorably  as  anyone 
who  is  under  age  62. 

3.  Consideration  of  age  in  a  judgmental 
system.  In  a  judgmental  system,  defined  in 

S  202.2(t),  a  creditor  may  not  take  age  directly 
into  account  in  any  aspect  of  the  credit 
transaction.  For  example,  the  creditor  may 
not  reject  an  application  or  terminate  an 
account  because  the  applicant  is  60  years  old. 
But  a  creditor  that  uses  a  judgmental  system 
may  relate  the  applicant's  age  to  other 
information  about  the  appUcant  that  the 
creditor  considers  in  evaluating 
creditworthiness.  For  example: 

•  A  creditor  may  consider  the  applicant's 
occupation  and  length  of  time  to  retirement  to 
ascertain  whether  the  applicant's  income 
(including  retirement  income)  will  support  the 
extension  of  credit  to  its  maturity. 

•  A  creditor  may  consider  the  adequacy  of 
any  security  offered  when  the  term  of  the 
credit  extension  exceeds  the  life  expectancy 
of  the  applicant  and  the  cost  of  realizing  on 
the  collateral  could  exceed  the  applicant's 
equity.  (An  elderly  applicant  might  not 
qualify  for  a  5  percent  down,  30-year 
mortgage  loan  but  might  qualify  with  a  larger 
downpayment  or  a  shorter  loan  maturity.) 

•  A  creditor  may  consider  the  applicant's 
age  to  assess  the  significance  of  thie  length  of 
the  applicant's  employment  (a  young 
applicant  may  have  just  entered  the  job 
market)  or  length  of  time  at  an  address  (an 
elderly  applicant  may  recently  have  retired 
and  moved  from  a  long-time  residence). 

4.  Consideration  of  age  in  a  combined 
system.  A  creditor  using  a  credit  scoring 
system  that  qualifies  as  "empirically  derived" 
under  §  202.2(p)  may  consider  other  factors 
(such  as  credit  report  or  the  applicant's  cash 
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flow)  on  a  judgmental  basis.  Doing  so  will  not 
negate  the  classification  of  the  credit  scoring 
component  of  the  combined  system  as 
"demonstrably  and  statistically  sound." 
While  age  could  be  used  in  the  credit  scoring 
portion,  however,  in  the  judgmental  portion 
age  may  not  be  considered  directly.  It  may  be 
used  only  for  the  purpose  of  determining  a 
"pertinent  element  of  creditworthiness."  (See 
comment  6(b)(2)-3.) 

5.  Ceasideration  of  public  asaiatance. 
When  considering  income  derived  from  a 
public  assistance  program,  a  creditor  may 
lake  into  account,  for  example: 

•  The  length  of  time  an  applicant  will 
likely  remain  eligible  to  receive  such  income. 

•  Whether  the  applicant  will  continue  to 
qualify  for  benefits  based  on  the  status  of  the 
applicant's  dependents  (such  as  Aid  to 
Families  with  Dependent  Children  or  Social 
Security  payments  to  a  minor). 

•  Whether  the  creditor  can  attach  or 
garnish  the  income  to  assure  payment  of  the 
debt  in  the  event  of  default. 

Paragraph  6(b)(5) 

1.  Consideration  of  an  individual  applicant. 
A  creditor  must  evaluate  income  derived 
from  part-time  employment,  alimony,  child 
support,  separate  maintenance,  retirement 
benefits,  or  public  assistance  (all  referred  to 
as  "protected  income")  on  an  individual 
basis,  not  on  the  basis  of  aggregate  statistics, 
and  must  assess  its  reliability  or  unreliability 
by  analyzing  the  applicant's  actual 
circumstances,  not  by  analyzing  statistical 
measures  derived  from  a  group. 

2.  Payments  consistently  made.  In 
determining  the  likelihood  of  consistent 
payments  of  alimony,  child  support,  or 
separate  maintenance,  a  creditor  may 
consider  factors  such  as  whether  payments 
are  received  pursuant  to  a  written  agreement 
or  court  decree;  the  length  of  time  that  .the 
payments  have  been  received;  whether  the 
payments  are  regularly  received  by  the 
apphcant;  the  availability  of  court  or  other 
procedures  to  compel  payment;  and  the 
creditworthiness  of  the  payor,  including  the 
credit  history  of  the  payor  when  it  is 
available  to  the  creditor. 

3.  Consideration  of  income.  A  creditor  need 
not  consider  income  at  all  in  evaluating 
creditworthiness,  if  a  creditor  does  consider 
income,  there  are  several  acceptable 
methods,  whether  in  a  credit  scoring  or  a 
judgmental  system: 

•  A  creditor  may  score  or  take  into 
account  the  total  sum  of  all  income  stated  by 
the  applicant  without  taking  steps  to  evaluate 
the  income. 

•  A  creditor  may  evaluate  each  component 
of  the  applicant's  income,  and  then  score  or 
take  into  account  reliable  income  separately 
from  income  that  is  not  reliable,  or  the 
creditor  may  disregard  that  portion  of  income 
that  is  not  reliable  before  aggregating  it  with 
reliable  income. 

•  A  creditor  that  does  not  evaluate  all 
income  components  for  reliability  must  treat 
as  reliable  any  component  of  protected 
income  that  is  not  evaluated. 

In  considering  the  separate  components  of 
an  applicant's  mcome,  the  creditor  may  not 
automatically  discount  or  exclude  from 
consideration  any  protected  income.  Any 


discounting  or  exclusion  must  be  based  on 
the  applicant's  actual  circumstances. 
.    4.  Part-time  employment,  aourcea  of 
income.  A  creditor  may  score  or  take  into 
account  the  fact  that  an  Individual  applicant 
has  more  than  one  source  of  earned  income — 
a  full-time  and  a  part-time  job  or  two  part- 
time  jobs.  A  creditor  may  also  score  or  treat 
earned  income  from  a  secondary  source 
differently  than  earned  income  from  a 
primary  source.  However,  the  creditor  may 
not  score  or  otherwise  take  into  account  the 
number  of  sources  for  protected  income — for 
example,  retirement  income,  social  security, 
alimony.  Nor  may  the  creditor  treat 
negatively  the  fact  that  an  applicant's  only 
earned  income  is  derived  from  a  part-time 
job. 

Paragraph  6(b)(6) 

1.  Types  of  credit  references.  A  creditor 
may  restrict  the  types  of  credit  history  and 
credit  references  that  it  will  consider, 
provided  that  the  restrictions  are  applied  to 
all  credit  appUcants  without  regard  to  sex. 
marital  status,  or  any  other  prohibited  basis. 
However,  on  the  applicant's  request,  a 
creditor  must  consider  credit  information  not 
reported  through  a  credit  bureau  when  the 
information  relates  to  the  same  types  of 
credit  references  and  history  that  the  creditor 
would  consider  if  reported  through  a  credit 
bureau. 

Paragraph  6(b)(7) 

1.  National  origin — immigration  atatus.  The 
applicant's  immigration  status  and  ties  to  the 
community  (such  as  employment  and 
continued  residence  in  the  area)  could  have  a 
bearing  on  a  creditor's  ability  to  obtain 
repayment.  Accordingly,  the  creditor  may 
consider  and  differentiate,  for  example, 
between  a  noncitizen  who  is  a  long-time 
resident  with  permanent  resident  status  and 

a  noncitizen  who  is  temporarily  in  this 
country  on  a  student  visa. 

2.  National  origin— citizenahip.  Under  the 
regulation  a  denial  of  credit  on  the  ground 
that  an  applicant  is  not  a  United  States 
citizen  is  nor  per  se  discrimination  based  on 
national  origin. 

Section  202.7— Rules  Concerning  Ex  tensions 
of  Credit 

7(a)  Individual  accounts. 

1.  Open-end  credit — authorized  user.  A 
creditor  may  not  require  a  creditworthy 
applicant  seeking  an  individual  credit 
account  to  provide  additional  signatures. 
However,  the  creditor  may  condition  the 
designation  of  an  authorized  user  by  the 
account  holder  on  the  authorized  user's 
becoming  contractually  liable  for  the  account, 
as  long  as  the  creditor  does  not  differentiate 
on  any  prohibited  basis  in  imposing  this 
requirement. 

2.  Open-end  credit — choice  of  authorized 
user.  A  creditor  that  permits  an  account 
holder  to  designate  an  authorized  user  may 
not  restrict  this  designation  on  a  prohibited 
basis.  For  example,  if  the  creditor  allows  the 
designation  of  spouses  as  authorized  users, 
the  creditor  may  not  refuse  to  accept  a  non- 
spouse  as  an  authorized  user. 

3.  Overdraft  authority  on  transaction 
accounts.  If  a  transaction  account  (such  as  a 
checking  account  or  NOW  account)  includes 


an  overdraft  line  of  credit,  the  creditor  may 
require  that  all  persons  authorized  to  draw 
on  the  transaction  account  assume  liability 
for  any  overdraft. 

7(b)  Designation  of  name/ 

1.  Single  name  on  account  A  creditor  may 
require  that  joint  applicants  on  an  account 
designate  a  single  name  for  purposes  of 
administering  the  account  and  that  a  single 
name  be  embossed  on  any  credit  card(s) 
issued  on  the  account.  But  the  creditor  may 
not  require  that  the  name  be  the  husband's 
name.  (See  {  202.10  for  rule  governing  the 
furnishing  of  credit  history  on  accounts  held 
by  spouses.) 

7(c)  Action  concerning  existing  open-end 
accounts. 

Paragraph  7(c)(1) 

1.  Termination  coincidental  with  marital 
status  change.  When  an  account  holder's 
marital  status  changes,  a  creditor  generally 
may  not  terminate  the  account  unless  it  has 
evidence  that  the  account  holder  is  unable  or 
unwilling  to  repay.  But  the  creditor  may 
terminate  an  account  on  which  both  spouses 
are  jointly  hable,  even  if  the  action  coincides 
with  a  change  in  marital  status,  when  one  or 
both  spouses: 

•  Repudiate  responsibility  for  future 
charges  on  the  joint  account. 

•  Request  separate  accounts  in  their  own 
names. 

•  Request  that  the  joint  account  be  closed. 

2.  Updating  information.  A  creditor  may 
periodically  request  updated  information 
from  apphcants  but  may  not  use  events 
related  to  a  prohibited  basis — such  as  an 
applicant's  retirement,  reaching  a  particular 
age.  or  change  in  name  or  marital  status — to 
trigger  such  a  request 

Paragraph  7(c)(2) 

1.  Procedure  pending  reapplication.  A 
creditOTmay  require  a  reapplication  from  a 
contractually  liable  pariy,  even  when  there  is 
no  evidence  of  unwillingness  or  inability  to 
repay,  if  (1)  the  credit  was  based  on  the 
qualifications  of  a  person  who  is  no  longer 
available  to  support  the  credit  and  (2)  the 
creditor  has  information  indicating  that  the 
account  holder's  income  by  itself  may  be 
insufficient  to  support  the  credit.  While  a 
reapplication  is  pending,  the  creditor  must 
allow  the  account  holder  full  access  to  the 
account  under  the  existing  contract  terms. 
The  creditor  may  specify  a  reasonable  time 
period  within  which  the  account  holder  must 
submit  the  required  information. 

7(d)  Signature  of  spouse  or  other  person. 

1.  Qualified  applicant  The  signature  rules 
assure  that  qualified  applicants  are  able  to 
obtain  credit  in  their  ov>m  names.  Thus,  when 
an  applicant  requests  individual  credit  a 
creditor  generally  may  not  require  the 
signature  of  another  person  unless  the 
creditor  has  first  determined  that  the 
applicant  alone  does  not  qualify  for  the  credit 
requested. 

2.  Unqualified  applicant  When  an 
applicant  applies  for  individual  credit  but 
does  not  alone  meet  a  creditor's  standards, 
the  creditor  may  require  a  cosigner,  guarantor 
or  the  like — but  cannot  require  that  it  be  the 
spouse.  (See  commentary  to  §  202.7(d)  (5)  and 
(6).) 
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Paragraph  7(dl(l) 

1.  /out/  appUcanL  The  term  "foint 
applicant"  rsfera  to  tameone  wito  applies 
contemporaneously  with  the  apphcant  for 
shared  or  joint  credit  It  doea  not  refer  to 
someone  whose  signature  is  required  by  the 
creditor  as  a  condition  for  granting  the  credit 
requested. 

Para^apk  7(dM2) 

1.  Jointly  owned  property.  In  determining 
the  value  of  the  apphcant's  interest  in  jointly 
owned  property,  a  creditor  may  consider 
factors  sodi  as  the  form  of  ownership  and  the 
property's  susceptibility  to  attachment, 
execution,  severance,  or  partition  and  the 
cost  of  such  action.  If  the  applicant's  interest 
in  the  property  does  not  support  the  amount 
and  terms  of  credit  sought,  the  creditor  may 
give  the  applicant  some  other  option  of 
providing  additional  support  for  the 
extension  of  credit  For  example: 

•  Requiring  an  additional  party  under 
S  a>2.7(dK5). 

•  Offering  to  grant  the  apph^^nt's  request 
on  a  secured  credit  basis. 

■  Asking  for  the  signature  of  the  co-owner 
of  the  property  on  an  instrument  that  assures 
access  to  the  property  but  does  not  impose 
personal  liability  unless  necessary  under 
state  law. 

2.  Need  for  signature— reasonable  belief.  A 
creditor's  reasonable  belief  as  to  what 
instruments  need  to  be  signed  by  a  person 
other  than  the  apphcant  should  be  supported 
by  a  thorough  reriew  of  pertinent  statutory 
and  decisional  law  or  an  opinion  of  the  state 
attorney  general 

Paragraph  7(d)(3) 

1.  Residency.  In  assessing  the 
creditworthiness  of  a  person  who  appUes  for 
credit  in  a  community  property  state,  a 
creditor  may  assume  that  the  applicant  is  a 
resident  of  the  state  unless  the  applicant 
indicates  otherwise. 

Paragraph  7(d](4) 

1.  Creation  of  enforceable  lien.  Some  state 
laws  require  that  both  spouses  join  in 
executing  any  instrument  by  which  real 
property  is  encumbered.  If  an  applicant  offers 
such  property  as  security  for  credit  a  creditor 
may  require  the  applicant's  spouse  to  sign  the 
instruments  necessary  to  create  a  valid 
security  interest  in  the  property.  The  creditor 
may  not  require  the  spouse  to  sign  the  note 
evidencing  the  credit  obligation  if  signing 
only  the  mortgage  or  other  security 
agreement  is  sufficient  to  make  the  property 
available  to  satisfy  the  debt  in  the  event  of 
default  However,  if  under  state  law  both 
spouses  must  sign  the  note  to  create  an 
enforceable  lien,  the  creditor  may  require 
them  to  do  so. 

2.  Need  for  signature — reasonable  belief 
Generally,  a  signature  to  make  the  secured 
property  available  will  only  be  needed  on  a 
security  agreement  A  creditor's  reasonable 
belief  that,  to  assure  access  to  the  property, 
the  spouse's  signature  is  needed  on  an 
instrument  that  imposes  personal  liability 
should  be  supported  by  a  thorough  review  of 
pertinent  statutory  and  decisional  law  or  an 
opirtion  of  the  state  attorney  general. 

3.  Integrated  instruments.  When  a  creditor 
uses  an  integrated  instrument  that  combines 


the  note  and  the  security  agreement  the 
spouse  cannot  be  required  to  sign  the 
integrated  instrument  if  the  signature  is  only 
needed  to  grant  a  security  interest.  But  the 
spouse  coidd  be  asked  to  sign  an  integrated 
iiutiument  that  makes  clear — for  example,  by 
a  legend  placed  next  to  the  spouse's 
signature— that  the  spouse's  signature  is  only 
to  grant  a  security  interest  and  that  signing 
the  instrument  does  not  impose  personal 
liability. 

Paragraph  7(dKS) 

Qualifications  of  additional  parties.  In 
establishing  guidelines  for  eligibility  of 
guarantors,  cosigners,  or  similar  additional 
parties,  a  creditor  may  restrict  the  apphcant's 
choice  of  additional  parties  but  may  not 
discriminate  on  the  basis  of  sex  marital 
status  or  any  other  prohibited  basis.  For 
example,  the  creditor  could  require  that  the 
additional  party  live  in  the  creditor's  market 
area. 

2.  Income  of  another  person.  An  applicant 
who  requests  inidividual  credit  relying  on  the 
income  of  another  person  (such  as  a  spouse) 
may  be  required  to  provide  the  signature  of 
the  other  person  to  make  the  income 
available  to  pay  the  debt  In  community 
property  states,  the  signature  may  be 
required  if  the  apphcant  relies  on  the 
separate  income  of  another  person,  i.e., 
income  that  as  a  matter  of  state  law  is  not 
community  property. 

3.  Renewals.  If  the  borrower's 
creditworthiness  is  reevaluated  when  a  credit 
obligation  is  renewed,  the  creditor  must 
determine  whether  an  additional  party  is  still 
warranted  and.  if  not  release  the  additional 
party. 

Paragrairfi  7(dK0) 

1.  Guarantees.  A  guarantee  on  an 
extension  of  credit  is  part  of  a  credit 
transaction  and  therefore  subject  to  the 
regulation.  The  rules  in  §  202.7(d)  bar  a 
creditor  from  requiring  the  signature  of  a 
guarantor's  spouse  just  as  they  bar  the 
creditor  from  requiring  the  signature  of  an 
applicant's  spouse.  For  example,  when  all 
officers  of  a  closely  held  corporation  are 
required  to  personally  guarantee  a  corporate 
loan,  the  creditor  may  not  automatically 
require  that  spouses  of  married  officers  also 
sign.  However,  an  evaluation  of  the  financial 
circumstances  of  an  officer  may  indicate  that 
an  additional  signature  is  necessary,  and  this 
may  be  the  signature  of  a  spouse  in 
appropriate  circimistances. 
7(e)  Insurance 

1.  Differences  in  terms.  Differences  in  the 
availabihty,  rates,  and  other  terms  on  which 
credit-related  casualty  insurance  or  credit 
life,  health,  accident,  or  disability  insurance 
is  offered  or  provided  to  an  applicant  does 
not  violate  Regulation  B. 

2.  Insurance  information.  A  creditor  may 
obtain  information  about  an  applicant's  age. 
sex.  or  marital  status  for  insurance  purposes. 
The  fnformation  may  only  be  used,  however, 
for  determining  eligibility  and  premium  rates 
for  insurance,  and  not  in  making  the  credit 
decision. 

Section  20ZB— Special  Purpose  Credit 
Programs 

8(a)  Standards  for  prograwa. 


1.  Determinirtg  qualified  programs.  The 
Board  does  not  determine  whether  individual 
programs  qualify  for  special  purpoM  credit 
status,  or  whether  a  particular  program 
benefits  an  "economically  disadvantaged 
class  of  persons."  The  agency  or  creditor 
administering  or  offering  the  loan  program 
must  make  these  decisions  regarding  the 
status  of  its  program. 

2.  Compliance  with  a  program  authorized 
by  federal  or  ata^  law.  A  creditor  does  not 
violate  Regulation  B  when  it  complies  in  good 
faith  with  a  regulation  promulgated  by  a 
government  agency  implementing  a  special 
purpose  credit  program  under  |  a02.8(a)(l).  It 
is  the  agency's  responsibility  to  promulgate  a 
regulation  that  is  consistent  with  federal  and 
state  law. 

3.  Expressly  authorized.  Credit  programs 
authorized  by  federal  or  state  law  include 
programs  offered  pursuant  to  federal,  state  or 
local  statute,  regulation  or  ordinance,  or  by 
judicial  or  administrative  order. 

4.  Creditor  liability.  A  refusal  to  grant 
credit  to  an  applicant  is  not  a  violation  of  the 
act  or  regulation  if  the  applicant  does  not 
meet  the  eligibility  requirements  under  a 
special  purpose  credit  program. 

8(b]  Rules  is  other  sections. 

1.  Applicability  of  rules.  A  creditor  that 
rejects  an  application  because  the  applicant 
does  not  meet  the  eligibility  requirements 
(common  characteristic  or  financial  need,  for 
example)  must  nevertheless  tiotify  the 
apphcant  of  action  taker  as  required  by  202.9. 

6(c)  Special  rule  concerning  requests  and 
use  of  information. 

1.  Request  of  prohibited  information.  This 
section  permits  a  creditor  to  request  and 
consider  certain  information  that  would 
otherwise  be  prohibited  by  SS  202.5  and  202.0 
to  determine  an  apphcant's  eligibility  for  a 
particular  program. 

2.  Examples.  Examples  of  programs  under 
which  the  creditor  can  ask  for  and  consider 
information  related  to  prohibited  basis  are: 

•  Energy  conservation  programs  to  assist 
the  elderly,  for  which  the  creditor  must 
consider  the  apphcant's  age. 

•  Programs  under  a  Minority  Enterprise 
Small  Business  Investment  Corporation,  for 
which  a  creditor  must  consider  the 
apphcant's  minority  status. 

8(d)  Special  rule  in  the  case  of  financial 
need. 

1.  Request  of  prohibited  information.  This 
section  permits  a  creditor  to  request  and 
consider  certain  information  that  would 
otherwise  be  prohibited  by  Sf  202.5  and 
202.8.  and  to  require  signatures  that  would 
otherwise  be  prohibited  by  S  202.7(d). 

2.  Examples.  Examples  of  programs  in 
which  financial  need  is  a  criterion  are: 

•  Subsidized  housing  programs  for  low-  to 
moderate-income  households,  for  which  a 
creditor  may  have  to  consider  the  applicant's 
receipt  of  alimony  or  child  support  the 
spouse's  or  parents'  income,  eta 

•  Student  loan  programs  based  on  the 
family's  financial  need,  for  which  a  creditor 
may  have  to  consider  to  spouse's  or  parents' 
financial  resources. 

3.  Student  loans.  In  a  guaranteed  student 
loan  program,  a  creditor  may  obtain  the 
signature  of  a  parent  as  a  guarantor  when 
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required  by  fedsra)  or  stole  law  or  agmcy 
regulabon.  or  when  (be  ■ivdenl  doe*  not  neel 
the  creditor's  standarde  of  creditworthinett. 
(See  §  §  202.7(d)(1)  aad  (5).)  The  cndttor  may 
not  require  an  additional  signature  when  a 
student  has  a  work  or  cradH  history  that 
satisTies  the  creditor's  standards. 

Section  202.9— Notifications 

1 .  Use  of  the  term  "advene  action. "  The 
regulation  does  not  require  that  a  creditor  use 
the  term  "adverse"  in  communicating  to  an 
applicant  that  a  request  for  an  extension  of 
credit  has  not  been  approved.  In  notiMng  an 
applicant  of  adverse  action  as  deflned  by 

i  202.2(cKl).  a  creditor  may  use  any  wonls  or 
phrases  that  describe  the  action  taken  on  the 
application. 

2.  Expressly  withdrawn  apph'cations. 
When  an  applicant  expressly  withdraws  a 
credit  application,  the  creditor  is  not  required 
to  comply  with  the  notirication  requirements 
under  §  m2J».  (The  creditor  must,  however, 
comply  with  the  record  retention 
requirements  of  the  regulation.  See 

§  202.12(b)(3).) 

3.  When  notification  occurs,  hiotification 
occurs  when  a  creditor  delivers  or  raaUs  a 
notice  to  the  applicant's  test  known  address 
or.  in  the  case  of  an  oral  notification,  when 
the  creditor  communicates  the  cretM  decision 
to  the  applicant. 

4.  Location  ofnotica.  The  notificationa 
required  under  \  202.9  may  appear  on  either 
or  both  sides  of  a  form  or  letter. 

9(a)  Notification  of  action  token,  ECOA 
notice,  and  statement  of  specific  reasons. 

Paragraph  9(a)(1) 

1.  Timing  of  notice — when  an  appHcation  if 
complete.  Once  a  creditor  has  obtained  all 
the  information  it  normally  considers  in 
making  a  credit. decision,  the  application  is 
complete  and  the  creditor  has  30  days  in 
which  to  notify  the  applicant  of  the  credit 
decision.  (See  also  comment  2(f)-5.) 

2.  Notification  of  approval.  Notification  of 
approval  may  be  express  or  by  implication. 
For  example,  the  creditor  will  satisfy  the 
notification  requirement  when  it  gives  the 
applicant  the  credit  card,  money,  property,  or 
services  requested. 

3.  Incomplete  application — denial  for 
reasons  other  than  incompleteness.  When  an 
application  is  missing  information  but 
provides  sufficient  data  for  a  credit  decision, 
the  creditor  may  evaluate  the  application  and 
notify  the  appKcanI  under  this  section  as 
appropriate.  If  credit  is  denied,  the  applicant 
must  be  given  the  specific  reasons  for  the 
credit  denial  (or  notice  of  the  right  to  receive 
the  reasons);  in  this  instance  the 
incompleteness  of  the  application  cannot  be 
given  as  the  reason  for  the  denial. 

4.  Length  of  counteroffer  Section 
202.9(a](l)(iv]  does  not  require  a  creditor  to 
bold  a  counteroffer  open  for  90  days  or  any 
other  partioilar  length  of  time. 

5.  Counteroffer  combined  with  adverse 
action  notice.  A  creditor  that  gives  the 
applicant  a  combined  counteroffer  and 
adverse  action  notice  that  complies  with 

S  202.9(a)(2)  need  not  send  a  second  adverse 
action  notice  if  the  applicant  does  not  accept 
the  counteroffer.  A  sample  of  a  combined 
notice  is  contained  in  form  C-4  of  Appendix 
C  to  the  regulalioa 


6.  Denial  ofo  telephone  application.  When 
an  application  is  conveyed  by  means  of 
telephone  and  adverse  action  is  taken,  the 
creditor  must  request  the  applicant's  name 
and  address  in  order  to  provide  written 
notification  under  this  section.  If  the 
applicant  declines  to  provide  that 
informatron,  then  the  creditor  has  no  farther 
notification  responsibility. 

9(b)  Pbrm  of  ECOA  notice  and  statement 
specific  noBont. 

Paragraph  9(b)(1) 

1.  SubetantioUyainUJarnotica.  The  BCX)A 
notice  sent  with  a  notification  of  a  credit 
denial  or  other  adverse  action  will  comply 
with  the  regulation  if  it  is  "snbstantiaUy 
similar"  to  the  notice  contained  in 
S  202.9(b)(1).  For  example,  a  creditor  may  add 
a  refecence  to  the  fact  that  the  ECOA  permits 
age  to  be  coosidered  in  certain  scoring 
systems,  or  add  a  reference  to  a  similar  state 
statute  or  regalation  and  to  a  state 
enforcement  vgency. 

Paragraph  9(b)(2) 

1.  Number  of  sped fic  reasons.  A  creditor 
must  disclose  the  principal  reasons  for 
denying  an  application  or  takinc  other 
adverse  action.  The  regulationooes  not 
mandate  that  a  specific  number  of  reasons  be 
disclosed,  but  disclosure  of  ntore  than  four 
reasons  is  not  likely  to  be  helpful  to  the 
applicant 

2.  Source  of  specific  reasons.  The  specific 
reasons  disclosed  under  1 202J  (a)(a)  and 
(b)(2)  must  relate  to  and  accurately  describe 
the  factors  actually  considered  or  scored  by  a 
creditor. 

3.  Description  of  reasons.  A  creditor  need 
not  describe  how  or  why  a  factor  adversely 
affected  an  applicant.  For  example,  the  notice 
may  say  "length  of  residence"  rather  than 
"too  short  a  period  of  residence." 

4.  Credit  scoring  system.  H  a  owbtor  bases. 
the  denial  or  other  adverse  action  on  a  credit 
scoring  system,  the  reasons  diaekMed  must 
relate  only  to  those  factors  actwaUy  scored  in 
the  system.  Moreover,  no  factor  that  waa  a 
principal  reason  for  adverse  action  may  be 
excluded  from  disclosore.  The  creditor  arast 
disclose  the  actual  reasons  for  denial  (for 
example,  "age  of  automobile")  even  if  the 
relationship  of  that  factor  to  predicting 
creditworthiness  may  not  be  clear  to  the 
a{4>licant 

5.  Credit  scoring— method  for  selecting 
reasons.  The  regulation  does  not  require  that 
any  one  method  be  used  for  selecting  reasons 
for  a  credit  denial  or  other  adverse  action 
that  is  based  on  a  credit  scoring  system. 
Various  methods  will  meet  the  requirements 
of  the  regulation.  One  method  is  to  identify 
the  factors  for  which  the  apphcant's  score  fall 
furthest  below  the  average  score  £or  each  of 
those  factors  achieved  Iql  appUcaots  whose 
total  score  was  at  or  aliglitly  above  the 
minimum  passing  score.  Anotlusr  method  is  to 
identify  the  factors  for  which  the  applicant's 
score  fell  furthest  below  the  average  score  for 
eadi  of  those  factors  achieved  by  all 
applicants.  These  sverage  scores  ooold  be 
calculated  during  the  development  or  use  of 
t);e  system.  Any  other  method  that  produces 
results  substantially  similar  to  either  of  these 
methods  is  also  acceptable  mdo'  the 
regulation. 


6.  judgmental  system.  If  a  creditor  uses  a 
judgmentel  system,  the  reasons  for  the  denial 
or  other  adverse  action  nnist  relate  to  those 
factors  in  the  applicant's  record  actually 
reviewed  by  the  person  makhig  the  dedsioa. 

7.  Combined  credit  scoring  and  judgmental 
system.  If  a  creditor  denies  an  application 
based  on  a  credit  evaluation  system  that 
employs  both  credit  scoring  and  judgntental 
components,  the  reasons  for  the  denial  must 
come  from  the  component  of  the  system  that 
the  appHcant  failed.  For  example,  if  a  creditor 
initially  credit  scores  an  application  and 
denies  the  credit  request  as  a  result  of  that 
scoring,  the  reasons  disclosed  to  tlte 
applicant  must  relate  to  the  factors  scored  in 
the  system.  If  the  application  passes  the 
credit  scoring  stage  bat  the  creditor  then 
denies  the  credit  request  based  on  a 
iudgmental  assessment  of  the  applicant's 
record,  the  reasons  disclosed  must  relate  to 
the  factors  reviewed  judgmentally.  even  if  the 
factors  were  also  considered  in  the  credit 
scoring  component 

8.  Automatic  denial  Some  credit  '*^^^'^ 
methods  contain  features  that  call  for 
automatic  denial  because  of  one  or  more 
negative  factors  in  the  applicant's  record 
(such  as  the  applicant's  prevloes  bad  credit 
history  with  that  creditor,  the  applicant's 
declaration  of  bankruptcy,  or  the  fact  that  the 
applicant  is  a  minor).  When  a  creditor  denies 
the  credit  request  because  of  an  automatie- 
denial  factor,  the  creditor  nawt  disdose  that 
specific  factor. 

9.  Combined  BCOA-KRA  diadoeares.  The 
ECOA  requires  disclosure  of  the  prindpel 
reasons  for  denying  or  takii«  other  adverse 
action  on  an  application  for  an  extansioB  of 
credit  The  Pair  Credil  Reporting  Act  reqaires 
a  creditor  to  disdose  when  it  bw  based  its 
decision  in  vAwie  or  in  part  on  iatfomatlaD 
from  a  source  other  than  te  appttcant  or 
from  its  own  files.  Discloaiag  Ami  a  credit 
report  was  oblaioad  and  need  to  deny  tbe 
apphcation.  as  the  PCRA  requires,  does  not 
satisfy  the  ECOA  requirement  to  dbdoee 
specific  reasons.  For  enawipte,  if  the 
applicant's  credit  history  reveals  deU_.,. 
credit  obligations  and  the  application  is 
denied  for  that  reason,  to  satisfy  i  aOiM\iH2i 
the  creditor  must  discloae  that  tbe  appticaUoa 
was  denied  becauae  of  the  appUcaol's 
delinguent  credit  oUigatioas.  To  satisfy  the 
FCRA  requirement  the  credit  roost  alao 
disclose  that  a  credit  report  was  obtained 
and  uaed  to  deny  credit  Sanqile  foms  C-1 
through  C-6  of  Appendix  C  of  the  regulation 
provide  for  the  two  disdosurss. 

9(c)  Incomplete  applications. 

Paragraph  9(c)(2) 

1.  Reapplication.  If  information  requested 
by  a  creditor  is  submitted  by  an  applicant 
after  the  expiration  of  the  time  period 
designated  by  the  creditor,  the  creditor  may 
require  the  applicant  to  make  a  new 
application. 

Paragraph  9(c)(3) 

1.  Oral  inquiries  for  additional  tnfbrmation. 
If  4he  applicant  fails  to  provide  the 
information  in  response  to  an  oral  request  a 
creditor  must  send  a  written  notice  to  the 
applicant  within  the  30-day  period  specified 
in  i  202.9  (cMl)  and  (cK2).  If  the  appMcant 
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does  provide  the  information,  the  creditor 
shall  lake  action  on  the  application  and 
notify  the  applicant  in  accordance  with 
S  202.9(a). 

9(g)  AppiicaUons  submitted  through  a  third 
party. 

1.  Third  parties.  The  notification  of  adverse 
action  may  be  given  by  one  of  the  creditors  to 
whom  an  application  was  submitted. 
Alternatively,  the  third  party  may  be  a 
noncreditor. 

2.  Third-party  notice — enforcement  agency. 
If  a  single  adverse  action  notice  is  being 
provided  to  an  applicant  on  behalf  of  several 
creditors  and  they  are  under  the  jurisdiction 
of  different  federal  enforcement  agencies,  the 
notice  need  not  name  each  agency,  disclosure 
of  any  one  of  them  will  suffice. 

3.  Third-party  notice — liability.  When  a 
notice  is  to  be  provided  through  a  third  party, 
a  creditor  is  not  liable  for  an  act  or  omission 
of  the  third  party  that  constitutes  a  violation 
of  the  regulation  if  the  creditor  accurately 
and  in  a  timely  manner  provided  the  third 
party  with  the  information  necessary  for  the 
notification  and  maintains  reasonable 
procedures  adapted  to  prevent  such 
violations. 

Section  202. 10— Furnishing  of  Credit 
Information 

1.  Scope.  The  requirements  of  {  202.10  for 
designating  and  reporting  credit  information 
apply  only  to  creditors  that  furnish  credit 
information  to  credit  bureaus  or  to  other 
creditors.  There  is  no  requirement  that  a 
creditor  furnish  credit  information  on  its 
accounts. 

2.  Reporting  on  all  accounts.  The 
requirements  of  I  202.10  apply  only  to 
accounts  held  or  used  by  spouses.  However, 
a  creditor  has  the  option  to  designate  all  joint 
accounts  (or  all  accounts  %vith  an  authorized 
user)  to  reflect  the  participation  of  both 
parties,  whether  or  not  the  accounts  are  held 
by  persons  married  to  each  other. 

3.  Designating  accounts.  In  designating 
accounts  and  reporting  credit  information,  a 
creditor  need  not  distinguish  between 
accounts  on  which  the  spouse  is  an 
authorized  user  and  accounts  on  which  the 
spouse  is  a  contractually  liable  party. 

4.  File  and  index  systems.  The  regulation 
does  not  require  the  creation  or  maintenance 
of  separate  files  in  the  name  of  each 
participant  on  a  joint  or  user  account,  or 
require  any  other  particular  system  of 
recordkeeping  or  indexing.  It  requires  only 
that  a  creditor  be  able  to  report  information 
in  the  name  of  each  spouse  on  accounts 
covered  by  $  202.10.  Thus,  if  a  creditor 
receives  a  credit  inquiry  about  the  wife; it 
should  be  able  to  locate  her  credit  file 
without  asking  the  husband's  name. 

10(a)  Designation  of  accounts. 

1.  New  parties.  When  new  parties  who  are 
spouses  undertake  a  legal  obligation  on  an 
account,  as  in  the  case  of  a  mortgage  loan 
assumption,  the  creditor  should  change  the 
designation  on  the  account  to  reflect  the  new 
parties  and  should  furnish  subsequent  credit 
information  on  the  account  in  the  new  names. 

2.  Request  to  change  designation  of 
account.  A  request  to  change  the  manner  in 
which  information  concerning  an  account  is 
furnished  does  not  alter  the  legal  liability  of 


either  spouse  upon  the  account  and  does  not 
require  a  creditor  to  change  the  name  in 
which  the  account  is  maintained. 

Section  202.12— Record  Retention 

12(a)  Retention  of  prohibited  information. 

1.  Receipt  of  prohibited  information. 
Unless  the  creditor  specifically  requested 
such  information,  a  creditor  does  not  violate 
this  section  when  it  receives  prohibited 
information  from  a  consumer  reporting 
agency. 

2.  Use  of  retained  information.  Although  a 
creditor  may  keep  in  its  files  prohibited 
information  as  provided  in  }  202.12(a),  the 
creditor  may  use  the  information  In 
evaluating  credit  applications  only  if 
permitted  to  do  so  by  §  202.6. 

12(b)  Preservation  of  records. 

1.  Copies.  A  copy  of  the  original  record 
includes  carbon  copies,  photocopies, 
microfilm  or  microfiche  copies,  or  copies 
produced  by  any  other  accurate  retrieval 
system,  such  as  documents  stored  and 
reproduced  by  computer. 

2.  Computerized  decisions.  A  creditor  that 
enters  information  items  from  a  WHtten 
application  into  a  computerized  or 
mechnaized  system  and  makes  the  credit 
decision  mechanically,  based  only  on  the 
items  of  information  entered  into  the  system, 
may  comply  with  §  202.12(b)  by  retaining  the 
information  actually  entered.  It  is  not 
required  to  store  the  complete  written 
application,  nor  is  it  required  to  enter  the 
remaining  items  of  information  into  the 
system.  If  the  transaction  is  subject  to 

§  202.13,  however,  the  creditor  is  required  to 
enter  and  retain  the  data  on  personal 
characteristics  in  order  to  comply  with  the 
requirements  of  that  section. 

Paragraph  12(b)(3) 

1.  Withdrawn  and  brokered  applications. 
In  most  cases,  the  25-month  retention  period 
for  applications  runs  from  the  date  a 
notification  is  sent  to  the  applicant  granting 
or  denying  the  credit  requested.  In  certain 
transactions,  a  creditor  is  not  obligated  to 
provide  a  notice  of  the  action  taken.  (See,  for 
example,  comment  9-2.)  In  such  cases,  the  25- 
month  requirement  runs  from  the  date  of 
application,  as  when: 

•  An  application  is  withdrawn  by  the 
applicant. 

•  An  application  is  submitted  to  more  than 
one  creditor  on  behalf  of  the  applicant,  and 
the  application  is  approved  by  one  of  the 
other  creditors. 

Section  20Z 13 — Information  for  Monitoring 
purposes 

13(a)  Information  to  be  requested. 

1.  Natural  person.  Section  202.13  applies 
only  to  applications  from  natural  persons. 

2.  Principal  residence.  The  requirements  of 
i  202.13  apply  only  if  an  application  relates 
to  a  dwelling  that  is  or  will  be  occupied  by 
the  applicant  as  the  principal  residence.  A 
credit  application  related  to  a  vacation  home 
or  a  rental  unit  is  not  covered.  In  the  case  of 

a  two-  to  four-unit  dwelling,  the  application  is 
covered  if  the  applicant  intends  to  occupy 
one  of  the  units  as  a  principal  residence. 

3.  Temporary  financing.  An  application  for 
temporary  financing  to  construct  a  dwelling 
is  not  subject  to  §  202.13.  But  an  application 


for  both  a  temporary  loan  to  finance 
construction  of  a  dwelling  and  a  permanent 
mortgage  loan  to  take  effect  upon  the 
completion  of  construction  is  subject  to 
{  202.13. 

4.  New  principal  residence.  A  person  can 
have  only  one  principal  residence  at  a  time. 
However,  if  a  person  buys  or  builds  a  new 
dwelling  that  will  become  that  person's 
principal  residence  within  a  year  or  upon 
completion  of  construction,  the  new  dwelling 
is  considered  the  principal  residence  for 
purposes  of  S  202.13. 

5.  Refinancings.  A  creditor  who  receives  an 
application  to  change  the  terms  and 
conditions  of  an  existing  extension  of  credit 
made  by  that  creditor  for  the  purchase  of  the 
applicant's  dwelling  may  request  the 
monitoring  information  again,  but  is  not 
required  to  do  so  if  it  was  obtained  in  the 
earlier  transaction. 

13(b)  Obtaining  of  information. 

1.  Forms  for  collecting  data.  A  creditor  may 
collect  the  information  specj^ed  in 

§  202.13(a)  either  on  an  application  fonn  or 
on  a  separate  form  referring  to  the 
application. 

2.  Written  applications.  The  regulation 
requires  written  applications  for  the  types  of 
credit  covered  by  S  202.13.  A  creditor  can 
satisfy  this  requirement  by  recording  in 
writing  or  by  means  of  computer  the 
information  that  the  applicant  provides  orally 
and  that  the  creditor  normally  considers  in  a 
credit  decision. 

3.  Telephone,  mail  applications.  If  an 
applicant  does  not  apply  in  person  for  the 
credit  requested,  a  creditor  does  not  have  to 
complete  the  monitoring  information.  For 
example: 

•  When  a  creditor  accepts  an  application 
by  telephone,  it  does  not  have  to  request  the 
monitoring  information. 

•  When  a  creditor  accepts  an  application 
by  mail,  it  does  not  have  to  make  a  special 
request  to  the  applicant  if  the  applicant  fails 
to  complete  the  monitoring  information  on  the 
application  form  sent  to  the  creditor. 

If  it  is  not  evident  on  the  face  of  the 
application  that  it  was  received  by  mail  or 
telephone,  the  creditor  should  indicate  on  the 
form  or  other  application  record  how  the 
application  was  received. 

4.  Applications  through  loan  shopping 
services.  When  a  creditor  accepts  an 
application  through  an  unaffiliated  loan 
shopping  service,  it  does  not  have  to  request 
the  monitoring  information. 

5.  Inadvertent  notation.  If  a  creditor 
inadvertently  obtains  the  monitoring 
information  in  a  dwelling  related  transaction 
not  covered  by  {  202.13,  the  creditor  may 
process  and  retain  the  application  without 
violating  the  regulation. 

13(c)  Disclosure  to  applicant(8/. 

1.  Procedures  for  providing  disclosures. 
The  disclosures  to  an  applicant  regarding  the 
monitoring  information  may  be  provided  in 
writing.  Appendix  B  contains  a  sample 
disclosure.  A  creditor  may  devise  its  own 
disclosure  so  long  as  it  is  substantially 
similar.  The  creditor  need  not  orally  request 
the  applicant  to  provide  the  monitoring 
information  if  it  is  requested  in  writing. 

13(d)  Substitute  monitoring  program. 
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1.  Substitute  program.  An  enforcement 
agency  may  adopt,  under  its  established 
rulemaking  or  enforcement  procedures,  a 
program  requiring  creditors  under  its 
jurisdiction  to  collect  information  in  addition 
to  that  required  by  this  section. 

Section  202.14— Enforcement  penalties  and 
liabilities 

14(c)  Failure  of  compliance. 

1.  Inadvertent  errors.  Inadvertent  errors 
include,  but  are  not  limited  to,  clerical 
mistake,  calculation  error,  computer 
malfunction,  and  printing  error.  An  error  of 
legal  judgment  is  not  an  inadvertent  error 
under  the  regulation. 


2.  Correction  of  error.  For  inadvertent 
errors  that  occur  under  }{  202.12  and  202.13, 
this  section  requires  that  they  be  corrected 
prospectively  only. 

Appandix  B— Model  ApfriicatkiB  Fonns 

1.  FHLMC/FNMA  form— residential  loon 
application.  The  residential  loan  application 
form  (FHLMC  65/FNMA  1003)  and 
supplemental  form  (FHLMC  65A/FNMA 
1003A)  prepared  by  the  Federal  Home  Loan 
Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association  comply  with 
the  requirements  of  this  regulation. 

2.  FHLMC/FNMA  form— home 
improvement  loan  application.  The  home 


improvement  and  energy  loan  application 
form  (FHLMC  Form  703/FNMA  Form  1012) 
prepared  by  the  Federal  Home  Loan 
Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association  comply  wiA 
the  requirements  of  this  regulation. 

By  order  of  the  Board  of  GovenMrs  of  th« 
Federal  Reserve  System.  November  13, 1085. 
William  W.  Wiles, 
Secretary  of  the  Board. 
pit  Doc.  85-27459  Filed  11-19-85;  8:45  am] 
■ujNa  cooc  tno-ot-* 
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November  20,  198$ 


:.•.•*  i,- 


-.■■-■■■                 ■       .           ;..;■..'•  ^  •              :      . 

Part  V 

Department  of 
Health  and  Human  ••\t: 
Services 

Food  and  Drug  Administration 

. — __ — __ _;__ —       ^        . .     ,  ■      ■    , 

21  CFR  Part  864 

Hematology  and  P)Btliology  Devices; 
Premarlcet  Approval  of  the  Automated 
Differential  Cell  Counter;  Proposed  Rule 


:m'.\^y. 


.■•  ■*■■„■ 


■.i:.'     ','.-, 


48058         Federal  Register  /  Vol.  50,  No.  224  /  Wednesday,  November  20,  1985  /  Proposed  Rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  864 

(Docket  No.  85N-0280] 

Hematology  and  Pathology  Devicas; 
Premarket  Approval  of  ttM  Automated 
Differential  Cell  Counter 

agency:  Food  and  Drug  Administration. 
ACnON:  Proposed  rule;  opportunity  to 
request  change  in  classification. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  [PMA]  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDF)  for  the  automated 
differential  cell  counter,  a  medical 
device.  The  agency  also  is  summarizing 
its  proposed  Hndings  on:  (1)  The  degree 
of  risk  of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  statute's  approval 
requirements  and  (2)  the  benefits  to  the 
public  from  the  use  of  the  device.  In 
addition,  FDA  is  announcing  an 
opportunity  for  interested  persons  to 
request  the  agency  to  change  the 
classification  of  the  device  based  on 
new  information. 

dates:  Comments  by  January  21, 1986; 
requests  for  a  change  in  classification 
by  December  5, 1985. 
AOOflESS:  Written  comments  or  requests 
for  a  change  in  classiTication  are  to  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-30S).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Rshers 
Lane,  Rockville,  MB  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
loseph  L  Hackett  Center  for  Devices 
and  Radiological  Health  (HFZ-440). 
Food  and  Drug  Admmistration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-7550. 
SUPPt£MENTARY  INFORMATION: 

Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Class  I,  general 
controls;  class  il,  performance 
standards;  or  class  III,  premarket 
approval.  As  a  general  rule,  devices  that 
were  on  the  market  before  May  28. 1976, 
the  date  of  enactment  of  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  (Pub.  L  94-295).  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices,  have  been,  or  are  being, 
classified  by  FDA.  For  the  sake  of 
convenience,  this  preamble  refers  to 


both  the  devices  that  were  on  the 
market  before  May  28, 1976,  and  the 
substantially  equivalent  device^  that 
were  marketed  on  or  after  that  d^te  as 
"preamendments  devices." 

Sections  501(f).  513,  and  515(b)  of  the 
act  (21  U.S.C.  351(f),  3e0c.  and  360e(b)). 
taken  together,  establish  a  general 
requirement  that  a  preamendments 
device  that  FDA  has  classified  into  class 
III  is  subject,  in  accordance  with  section 
515  of  the  act,  to  premarket  approval 
(As  an  alternative  procedure  for 
premarket  approval,  section  515(f)  of  die 
act  provides  for  development  of  a  PDP. 
the  last  stage  of  which  is  for  FDA  to 
declare  that  a  PDP  has  been  completed.) 
A  preamendments  class  III  device  may 
be  commercially  distributed  without  a 
filed  PMA  or  a  notice  of  completion  of  a 
PDP  until  90  days  after  FDA's 
promulgation  of  a  final  rule  requiring 
premarket  approval  for  the  device.  Also, 
such  a  device  is  exempt  from  the 
investigational  device  exemption  (IDE) 
regulations  (21  CFR  Part  812)  until  the 
date  stipulated  by  FDA  in  the  flnal  rule 
requiring  premarket  approval  for  that 
device.  A  device  that  was  not  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  not  been  found  by  FDA 
to  be  substantially  equivalent  to  such  a 
device,  is  required  to  have  an  approved 
PMA  or  a  declared  completed  FTDP  in 
effect  before  it  may  be  marketed. 

Section  515(b)(2)(A)  of  die  act 
provides  that  a  proceeding  for  the 
promulgation  of  a  final  rule  to  require 
premarket  approval  shall  be  initiated  by 
publication  of  a  notice  of  proposed 
rulemaking  containing:  (IJ  The  proposed 
rule,  (2)  proposed  findings  with  respect 
to  the  degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  have  an 
approved  I^IA  or  a  declared  completed 
PDP  and  the  benefit  to  the  public  ft-om 
the  use  of  the  device,  (3)  an  opportunity 
for  the  submission  of  comments  on  the 
proposed  rule  and  the  proposed  Endings, 
and  (4)  an  opportunity  to  request  a 
change  in  the  classification  of  the  device 
based  on  new  information  relevant  to 
the  classification  of  the  device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  the  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  einier 
denying  the  request  or  announcing  its 
intent  to  initiate  a  proceeding  to 
reclassify  the  device  under  section 
513(e)  of  the  act.  If  FDA  does  not  initiate 
such  a  proceeding,  section  515(b)(3)  of 
the  act  provides  that  FDA  shall,  after  the 
close  of  the  comment  period  on  the 


proposed  rule  and  consideration  of  any 
comments  received,  promulgate  a  final 
rule  to  require  premarket  approval,  or 
publish  a  notice  terminating  the 
proceeding.  If  FDA  terminates  the 
proceeding,  FDA  is  required  to  initiate  a 
proceeding  to  reclasify  the  device  under 
section  513(e)  of  the  act,  unless  the 
reason  for  termination  is  that  the  device 
is  a  banned  device  under  section  516  of 
the  act  (21  U.S.C.  360f). 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  tinal, 
section  501(f)  of  the  act  requires  that  a 
PMA  or  a  notice  of  completion  of  a  PDP 
for  any  such  device  be  filed  within  90 
days  of  the  date  of  promulgation  of  the 
final  rule,  or  30  months  after  final 
classification  of  the  device,  whichever  is 
later.  If  a  PMA  or  a  notice  of  completion 
of  a  PDP  for  such  a  device  is  not  filed  by 
the  later  of  the  two  dates,  commercial 
distribution  of  the  device  is  required  to 
cease.  The  divice  may,  however,  be 
distributed  for  investigational  use  if  the 
manufacturer,  importer,  or  other  sponsor 
of  the  device  complies  with  the  IDA 
regulations.  If  a  PMA  or  a  notice  of 
completion  of  a  PDP  has  not  been  Hied, 
and  there  is  not  any  IDE  in  effect,  the 
device  is  deemed  to  be  adulterated 
within  the  meaning  of  section 
S01(f)(l)(A)  of  the  act,  and  subject  to 
seizure  and  condemnation  under  section 
304  of  the  act  (21  U.S.C.  334).  Shipment 
of  the  device  in  interstate  commerce  will 
be  subject  to  injunction  under  section 
302  of  the  act  (21  U.S.C.  332),  and  die 
individuals  responsible  for  such 
shipment  will  be  subject  to  prosecution 
under  section  303  of  the  act  (21  U.S.C. 
333). 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  rule  within  which  an 
application  or  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that  "the  thirty 
month  'grace  period'  afforded  after 
classification  of  a  device  into  class 
*  •  *    is  sufficient  time  for 
manufacturers  and  importers  to  develop 
the  data  and  conduct  the  investigations 
necessary  to  support  an  application  for 
premarket  approval."  H.  Rept.  94-853, 
94th  Cong.,  2d  Sess.  42  (1976). 

Classification  of  the  Automated 
Differential  Cell  Counter 

In  the  Federal  Register  of  September 
IZ  1980  (45  FR  60576),  FDA  issued  a 
final  rule  (21  CFR  864.5220)  classifying 
the  automated  differential  cell  counter 
into  class  III.  The  preamble  to  the 
proposal  to  classify  the  device  (44  FR 
529S0:  September  11, 1979)  included  the 
recommendation  of  the  Hematology  and 


BEST  COPY  AVAILABLE 


Federal  Regiater  /  Vol.  50.  No.  224  /  Wednesday.  November  2a  1985  /  Proposed  Rules 


40059 


Pathology  Devices  Panel  (formerly  the 
Hematology  and  Pathology  Device 
Section  of  the  Clinical  Chemistry  and 
Hematology  Devices  Panel)  (the  Panel), 
an  FDA  advisory  committee,  regarding 
the  classification  of  the  device.  The 
Panel's  reconunendation  included  a 
summary  of  the  reasons  why  the  device 
should  be  subject  to  premarket  approval 
and  identified  certain  risks  to  health 
presented  by  the  device,  "nie  Panel  also 
recommended  under  section  513(c)(2)(A) 
of  the  act  that  a  high  priority  for  the 
application  of  section  515  of  the  act  be 
assigtied  to  the  automated  diflferential 
cell  counter.  The  preamble  to  the  final 
rule  classifying  the  device  advised  that 
the  earliest  date  by  which  a  PMA  for  the 
device  (or  a  notice  of  completion  of  a 
PDP)  could  be  required  was  April  29, 
1983,  or  90  days  after  promulgation  of  a 
rule  requiring  premarket  approval  for 
the  device,  whichever  occurred  later. 

In  the  Federal  Renter  of  September 
6. 1983  (48  FR  40272).  FDA  published  a 
notice  of  intent  to  initiate  proceedings  to 
require  premarket  approval  of  13 
preamendments  class  III  devices 
assigned  a  high  priority  by  FDA  for  the 
apphcation  of  premarket  approval 
requirements.  Among  other  things,  the 
notice  describes  the  factors  FDA  takes 
into  account  in  establishing  priorities  for 
initiating  proceedings  under  secticm 
515(b)  of  the  act  for  promulgating  final 
rules  requiring  that  preamendments 
class  III  devices  have  approved  PMA's 
or  declared  completed  PDP's.  Using 
these  factors,  FDA  has  determined  that 
the  automated  differential  cell  counter, 
identified  in  §  864.5220(a),  has  a  high 
priority  for  initiating  a  proceeding  to 
require  premarket  approval. 
Accordingly,  FDA  is  commencing  a 
proceeding  under  section  515(b)  of  the 
act  to  require  that  the  automated 
differential  cell  counter  have  an 
approved  PN4A  or  a  PDP  that  has  been 
declared  completed. 

Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 
automated  diiTerential  cell  counter 
within  90  days  after  promulgation  of  any 
final  rule  based  on  this  proposal.  An 
applicant  whose  device  was  in 
commercial  distribution  before  May  28, 
1976.  or  has  been  found  by  FDA  to  be 
substantially  equivalent  to  such  a 
device,  will  be  permitted  to  continue 
marketing  the  automated  differential 
cell  counter  during  FDA's  review  of  the 
PMA  or  notice  of  completion  of  the  PDP. 
FDA  intends  to  review  any  PMA  for  the 
device  within  180  days,  and  any  notice 
of  completion  of  a  PDP  for  the  device, 


within  90  days  of  the  date  of  filing:  FDA 
cautions  that  under  section 
515(dKl)(B)(i)  of  the  act.  FDA  may  not 
enter  into  an  agreement  to  extend  the 
review  period  for  a  PMA  unless  the 
agency  finds  that  "*  *  *  the  continued 
availability  of  the  device  is  necessary 
for  the  public  health." 

FDA  intends  that  under  i  812.2(d).  the 
preamble  to  any  final  rule  based  on  this  . 
proposal  will  stipulate  that  as  of  the 
date  on  which  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed,  the  exemptions  in  9  812.2(c)  (1) 
and  (2)  fit)m  the  requirements'  of  the  IDE 
regulations  for  preamendments  class  III 
devices  will  cease  to  apply  to  any 
automated  differential  cell  counter  (1) 
which  is  not  legally  on  the  market  on  or 
before  that  date  or  (2)  which  is  legally 
on  the  market  on  or  before  that  date  but 
for  which  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  not  fiJed  by  that 
date,  or  for  which  PMA  a^iroval  has 
been  denied  or  withdrawn. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  the  automated  differential  cell 
counter  is  not  filed  with  FDA  within  90 
days  after  the  date  of  promulgation  of 
any  final  rule  requiring  premarket 
approval  for  the  device,  commercial 
distritbution  of  the  device  will  be 
required  to  cease.  The  device  may  be 
distributed  for  investigational  use  only  if 
the  requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  are 
met.  The  requirements  for  significant 
risk  devices  include  submitting  an  IDE 
application  to  FDA  for  its  review  abd 
approval.  An  approved  IDE  is  required 
to  be  in  effect  before  an  investigation  of 
the  device  may  be  initiated  or 
continued.  FDA,  therefore,  cautions  that 
IDE  applications  should  be  submitted  to 
FDA  at  least  30  days  before  the  end  of 
the  90-day  period  to  avoid  interrupting 
investigations. 

Description  of  Device 

The  automated  differential  cell 
counter  is  a  device  used  to  identify  and 
classify  one  or  more  of  the  formed 
elements  of  the  blood.  The  three  types  of 
formed  elements  found  in  human  blood 
are:  red  blood  cells  (erythrocytes),  white 
blood  cells  (leukocytes],  and  platelets. 
The  white  blood  cells  consist  of  five 
basic  leukocyte  fypes:  (1)  Lymphocytes, 
(2)  neutrophils,  (3)  monocytes,  (4) 
eosinophils,  and  (5)  basophils.  Different 
proportions  of  each  leukocyte  type 
among  the  white  blood  cells  indicate  the 
existence  of  certain  diseases  or  other 
medical  conditions. 

The  following  table  from  a  report  by 
Arthur  D.  Little,  Inc.  (Ref.  2),  addresses 
some  of  the  more  common  diagnoses 
indicated  by  abnormal  differential 
counts: 
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Koepke  notes  that  the  leukocyte 
differential  count  (LDC)  is  one  of  the 
most  frequently  performed  clinical 
laboratory  tests  (Ref.  3).  Based  on 
survey  data,  IMS  America  projected  that 
approximately  125,000,000  LDC's  Were 
performed  in  1979  in  hospital  and 
private  non-Federal  clinical  laboratories 
(Ref.  4).  The  LDC  may  be  used  as  a 
screening  test  to  separate  healthy 
individuals  from  those  who  are  ill,  to  aid 
in  the  diagnosis  of  a  wide  variefy  of 
hematological  and  other  conditions,  to 
monitor  the  progression  of  a  disease, 
and  to  monitor  a  patient's  response  to 
chemotherapy  or  radiation  therapy. 

FDA  contracted  with  Arthur  D.  Little. 
Inc.,  to  review  the  labeling  and  perform 
a  literature  review  of  automated 
differential  cell  counters.  The  firm's 
report  (Ref.  2)  is  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Rd.,  Springfield.  VA 
22161,  The  report  notes  that  the  data  in 
the  literature  were  limited  for  both 
abnormal  samples  and  for  red  cell  . 
function.  The  report  also  notes  that  the 
majorify  of  LDC's  are  done  manually. 
The  manual  LDC  procedure  is  time 
consuming.  It  involves  the  analysis  of 
100  leukocytes,  which  is  a  small  sample 
size  in  comparison  to  some  of  the 
automated  procedures  which  analyze 
several  hundred  or  several  thousand 
leukocytes.  The  report  notes  that  errors 
or  discrepancies  occur  in  the  manual 
IDC  procedure  due  to  the  small  sample 
sizes  (that  provide  only  a  coarse 
estimate  of  the  frequency  of  leukocytes 
found  in  low  numbers)  and  to 
laboratory-to-laboratory  variability. 

Necheles  lists  four  reasons  why 
automation  of  the  LDC  procedure  is 
desirable:  (1)  To  minimize  error  and 
maximize  precision;  (2)  to  rapidly 
process  samples;  (3)  to  reduce  costs;  and 
(4)  to  improve  standardization  of 
laboratory  testing  (Ref.  5).  Dutcher 
states  that  instruments  for  examining 
blood  cell  morphology  have  been  in  use 
for  less  than  10  years  (Ref.  6).  This 
author  reported  that  two  methodologies 
for  automated  differential  cell  counting 
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have  been  developed  one  procedure 
uses  cytochemical  characteristics  of 
cells  flowing  through  the  instrument,  the 
other  uses  pattern  recognition  and  image 
analysis  similar  to  the  manual  LDC 
procedure. 

The  first  marfcetad  device  for 
automated  differential  cell  counting,  the 
diff  3*  manufactured  by  Pertdn-Elmer, 
incorporated  pattern  recognition  and 
image  analysis.  In  addition  to  the  diff  3*. 
currently  mailceted  by  Coulter 
Electronics,  Inc.  three  other  devices 
using  similar  techniques  were  mariceted 
by  the  end  of  the  1970's:  Coming 
Medical  and  Scientific's  LARC™, 
Geometric  Data's  Hematrak  *,  and 
Abbott  Laboratories'  AOC  500™ 

Corash  noted  that  in  1983  only  four 
instruments  for  automated  differential 
cell  counting  were  still  in  use  (Ref.  7). 
TWo  of  these  devices,  the  Hematrak  ™ 
and  the  diff  3*.  use  pattern  recognition, 
the  other  twa  the  Hemalog  ™  D/90  and 
the  H6000,  both  manufactured  by 
Technicon  ""*  Instruments  Corp.,  use 
flow  cytometry. 

In  devices  using  flow  cytometry,  the  red 
blood  cells  in  the  whole  blood  sample 
are  lysed  or  destroyed  by  exposing  them 
to  a  concentration  of  water  that  is  higher 
than  that  normally  found  in  blood, 
leaving  the  leukocytes  for  analysis.  Tlie 
Bve  basic  leukocyte  cell  types  are  sized 
by  light  scatter  and  identified  by  using 
cytochemical  staining  activity  of  the  cell 
types.  A  total  of  10.000  cells  are  counted 
if  the  leukocyte  count  is  greater  than 
4.000  microliters  of  whole  blood.  If  the 
leukocyte  count  is  less  than  4,000 
microliters  of  whole  blood,  only  1,000 
cells  are  counted. 

Proposed  Frndkigs  With  Respect  to 
Risks  and  Baoefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regarding  (1)  the  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
automated  differential  cell  counter  to 
have  an  approved  PMA  or  a  declared 
completed  PDP  and  (2)  the  benefits  to 
the  public  from  the  use  of  the  device. 

Degree  of  Risk 

Failure  to  detect  or  correctly  identify 
immature  or  abnormal  blood  cells. 
Failure  to  detect  or  identify 
lymphoblasts  (immature  lymphocytes) 
with  demonstrable  nucleoli  may  delay 
the  diagnosis  of  certain  types  of 
leukemias,  e.g..  monocytic  leukemia. 
Failure  to  detect  or  identify  atypical 
lymphocytes  may  delay  the  diagnosis  of 
infectious  mononucleosis.  Failure  1o 
detect  other  abnormal  leukocytes  could 
delay  the  diagnosis  of  other 
malignancies.  The  failure  to  detect  or 


identify  vacuoles  (clear  unstained  areas) 
in  leukocytes  may  delay  the  diagnosis  of 
malignancies  and  other  diseases  (Ref.  9). 
Failure  to  detect  or  identify  these  cells 
could  also  result  in  inappropriate 
therapy. 

ActMtacy  of  cell  identification. 
Nosanchuck  et  al.  evaluated  Coulter 
Electronics.  Inc's  diff  9*  (Ret  10).  They 
noted  that  unlike  other  automatml 
differential  cell  counters  the  diff  3* 
erroneously  identified  abnormal 
nucleated  cells  as  atypical  lymphocytes, 
immature  granulocytes,  or  blast  cells. 
Errors  in  oeQ  identification  were  noted 
between  the  diff  3*  and  manual 
observations  in  distinguishing  between 
late  metamyelocytes  and  early 
neutrophils;  between  blasts  and 
promyelocytes;  lymphocytes  and 
monocytes;  and  blasts  and  atypical 
lymphocytes,  and/or  young  monocytes; 
and  blasts  and  atypical  lymphocytes, 
and/or  young  monocytes.  Abnormal 
cells  found  in  leukemias  also  were 
difficult  to  classify  using  the  diff  3*.  The 
most  difficult  cells  to  classify  were 
basophils. 

Nosanchuck  et  aL  stated  that 
automated  differential  cell  counters 
need  reliably  to  distinguish  normal  from 
abnormal  samples  and  to  alert  the 
operator  if  a  sample  is  abnormal, 
criteria  which  the  authors  concluded 
were  met  by  the  diff  3*.  The  authors 
noted  that  even  though  the  diff  3* 
misclassified  abnormal  and  atypical 
cells,  the  device  almost  always  detected 
a  su^icient  number  of  abnormalities  to 
alert  the  operator  to  review  the  sample. 
The  authors  noted  further  that  the  diff 
3*  correctly  identified  only  33  percent  of 
basophils.  They  maintained,  however, 
that  this  finding  presented  little  practical 
impact  because  few  basophils  are 
normally  present  in  normal  specjmens. 
Also,  lymphocytes  and  degenerating 
cells  were  sometimes  misclassified. 
presenting  a  problem  in  situations  of 
abnormal  increase  in  the  number  of 
basophils. 

In  a  report  on  Coulter  Electronics, 
Inc's,  diff  3/50®.  Cembrowski  el  al. 
noted  that  this  device  requires 
improvement  for  the  identification  of 
band  or  nonsegmented  neutrophils, 
basophils,  immature  granulocytes,  and 
atypical  lymphocytes  (Ref.  9).  In  their 
study.  Cembrowski  et  al.  found  one  very 
discordant  result  where  a  specimen 
contained  approximately  20  percent 
blast  cells,  but  the  diff  3/50®.  while 
flagging  the  specimen  as  abnormal,  only 
identified  two  blast  cells.  This  device 
tended  to  identify  some  lymphocytes  as 
basophils,  and  many  atypical 
lymphocytes  as  monocytes,  normal 
lymphocytes,  or  blast  cells.  The  same 
sample  preparations  were  used  for 


comparisons  between  the  manual  LDC 
procedure  and  the  diff  3/50*^  did  not 
make  any  labeling  claim  with  respect  to 
identification  of  abnormal  cells,  other 
than  a  representation  that  the  device 
will  flag  the  specimen  for  review. 
Cembrowski  et  al.  recommended  that 
accuracy  studies  be  made  available  for 
ail  the  analyzers  that  use  pattern 
recognition  and  image  analysis. 

Perel  et  al.  examined  principal 
component!  of  Geometric  Data's 
Hematrak*  380  (Ref.  18).  They  found  the 
device  to  be  simple  to  operate  and 
reliable  in  operation.  They  noted  that 
due  to  updates  in  computer  programs  for 
the  logic  of  cell  recognition,  results 
previously  reported  in  the  literature  by 
various  investigators  could  not  be 
strictly  compared.  Perel  et  al.  did  not 
attempt  statistical  analysis  in  their 
study,  on  the  ground  that  different 
updated  computer  data  logic  programs 
had  been  used  in  the  Hematrak*  360 
during  the  18-month  period  of  their 
investigation.  Although  the  authors 
found  excellent  correlation  with  the 
manual  LDC  procedure,  they 
acknowledged  that  the  device  had 
difficulty  recognizing  larger  lymphocytes 
and  monocytes.  The  device  was  found 
to  be  very  reliable  in  tagging  abnormal 
leukocytes  and  red  cells,  even  when 
present  in  small  numbers,  as  suspicious. 
In  some  60,000  blood  cell  slides, 
abnormal  cells  identified  by  the  manual 
LDC  procedure  were  not  regarded  as 
normal  by  the  Hematrak*  360  in  any 
instance. 

Perel  et  al.  indicated  that  the 
Hematrak*  360  did  not  present  any 
advantage  over  the  manual  LDC 
procedure  when  abnormal  samples  were 
examined  because  the  operator  still  has 
to  classify  the  suspicious  cells.  In  cases 
of  leukopenia  (decrease  of  the  total 
number  of  white  cells),  the  device  could 
locate  and  differentiate  leukocytes 
faster  than  would  be  done  by  the 
manual  LDC  procedure.  Lymphocytes 
and  monocytes,  however,  accounted  for 
the  majority  of  leukocytes  in  the 
suspicious  category.  Estimates  of  the 
number  of  platelets  in  a  sample  were 
erroneously  reported  as  low  in  normal 
subjects  due  to  clumping  of  the  platelets 
in  the  sample  preparation.  In  addition, 
identification  of  erythrocytes  or  red  cell 
morphology  was  not  satisfactory.  The 
device  tended  to  register  normal  red 
cells  as  abnormal.  When  significant  red 
cell  abnonnalities  occurred,  the 
correlation  with  the  manual  LDC 
procedure  appeared  good,  however. 

Gulati  et  al.  evaluated  Geometric 
Data's  Hematrak*  480  (Ref.  13).  The 
Hematrak*  480  identifies  red  blood  cells 
by  size,  color,  and  shape.  Segmented 
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and  nonsegmented  (band)  neutrophils 
also  are  differentiated.  The  labeling  for 
the  device  claims  to  identify  abnonnal 
leukocytes,  atypical  or  variant 
lymphocytes,  immature  granulocytes, 
and  blast  cells.  In  the  study  by  Gulati  et 
aU  blood  from  117  normal  adults  was 
analysed  by  the  Hematrak*  480  and  by 
the  manual  LOG  procedure.  Of  the  types 
of  possible  abnormal  leukocytes  that 
could  be  found  in  the  blood,  only 
atypical  lymphocytes  were  identified. 
As  many  as  7  percent  atypical 
lymphocytes  in  some  specimens  were 
identified,  but  only  by  the  Hematrak* 
480.  Atypical  lymphocytes  were  not 
differentiated  from  the  normal 
lymphocytes,  however,  by  the  manual 
LDC  procedure.  As  a  result,  atypical 
lymphocytes  were  classified  by  Gulati  et 
aL  at  normal  lymphocytes  using  the 
manual  LDC  procedure.  Other  variations 
were  found  in  differentiating  band 
(nonsegQiented)  leukocytes  from 
segmented  leukocytes.  For  example, 
when  more  than  600  blood  smears  were 
classified  as  normal  or  abnormal  the 
agreement  between  the  Hematrak*  480 
and  manual  LDC  procedure  was  76.9 
percent  for  leukocytes,  90  percent  for 
platelet  scans,  and  90  percent  for  red 
cell  morphology  evaluations.  These 
investigators  concluded  that  the 
Hematrak*  480  provided  results  that 
were  as  accurate  and  precise  as  their 
own  manual  LDC  procedure. 

Talstad  evaluated  Technicon™ 
Instruments,  Corp.'s  Hemalog™  D  (Ref. 
12).  The  device  identifies  blast  cells  as 
large  unstained  cells.  The  Hemalog™  D 
identified  large  unstained  cells  in  95 
percent  of  the  patient  samples,  whereas 
the  manual  LOG  procedure  revealed  a 
rate  of  only  4  percent.  The  difference 
was  attributed  to  high  sensitivity  and 
low  specificity  of  the  Hemalog™  D. 

Corash  reported  that  Technicon™ 
Instrument  Corp.'s  Hemalog™  D/90 
identifies  the  five  basic  leukocyte  cell 
types  plus  two  additional  categories: 
Large  unstained  cells  and  those  that  do 
not  fit  into  the  other  six  categories  (Ref. 
7).  Using  the  Hemalog™  D/90,  Ross  and 
Bardwell  found  an  improvement  in  the 
diagnostic  accuracy  for  subclassiiying 
leukemias,  in  the  sensitivity  of  the 
distinction  between  early  remission  and 
persistent  leukemia,  and  in  the 
increased  precision  of  the  differential 
count  (Ref.  15).  Bauer  also  reviewed  the 
Hemalog™  D/90  (Ref.  16).  Bauer 
concluded  that  a  minor  disadvantage  of 
the  Hemalog™  D/90  was  the 
underestimation  of  basophils.  This 
author  also  concluded  that  red  cell  and 
platelet  adequacy  and  morphology  are 
not  performed,  and  band  or 
nonsegmented  neutrophils,  juveniles. 


and  myelocytes  are  not  specifically 
identified  as  such  using  the  Hemalog™ 
D/90. 

Hinchcliffe  et  aL  used  the  Hemalog™ 
D/90  to  perform  differential  counts  of 
the  blood  of  46  adults  with  active 
chronic  and  acute  leukemia  (Ret  17). 
The  differential  counts  for  all  but  one  of 
the  adults  indicated  an  abnormality. 
Myeloblast  cells  sometimes  ware 
classified  as  neutrophils.  Hinchcliffe  et 
ai  found  that  in  the  final  stages  of 
leukemia,  larger  blast  cells  were 
classified  by  the  device  as  abnormal 
The  majority  of  the  smaller  blast  cells 
seen  in  earlier  stages,  however,  %vere 
classified  by  the  device  as  neutrophils. 
These  investigators  stated  that  to  be  of 
iise  in  the  clinical  hematology 
laboratory,  an  automated  differential 
cell  counter  needs  to  have  the  ability  to 
reliably  detect  abnormal  blood  cells. 

Hosty  et  al.  reported  on  Technicon™ 
Instruments  Corp.'s  Hemalog™  H6000 
(Ref.  11).  Blood  cells  are  stained  and  the 
intensity  of  the  stain  and  the  cell  size 
are  the  criteria  used  for  determining 
specific  cells  types.  Cell  size  is  plotted 
against  cell  light  absorbance. 
Correlation  between  the  Hemalog'™ 
H6000  and  the  manual  LDC  procedure 
was  greater  than  90  percent  for 
identifying  neutrophils  and  lymphocytes. 
Correlations  between  the  Hemalog'™ 
H6000  and  manual  LDC  procedures  were 
not  obtained  for  other  cell  types  because 
the  100  cell  sample  size  used  in  the 
manual  procedures  was  insufficient  to 
perform  a  valid  study. 

Arthur  D.  Little.  Ina,  reported  on  four 
manufacturers'  instruments:  Abbott 
Laboratories'  ADC  500™.  Coulter 
Electronics,  Inc.'s.  diff  3*.  Geometric 
Data's  Hematrak*,  and  Technicon"™ 
Instruments  Corp.'s  Hemalog™  D  (Ref. 
2).  According  to  the  report,  ^e  pattern 
recognition  systems  (ADC  500™.  diff  3*. 
and  Hematrak*)  follow  the  decision 
criteria  used  in  the  manual  LDC 
procedure,  whereas  the  flow  cytometry 
system  (Hemalog*™  D]  uses  new 
chemical  procedures  to  identify  cells. 
According  to  the  report,  each  of  the 
systems  classify  blast  cells  and  atypical 
lymphocytes.  Each  of  the  systems,  with 
the  exception  of  the  Hemalog"™  D,  also 
classify  red  cells  by  size  and  color.  The 
systems  identify  specimens  that  are 
suspicious  and  that  should  be  examined 
by  the  operator.  The  limits  of  each 
system,  e.g.,  types  of  cells  not  identified, 
were  addressed.  The  report  also 
summarized  published  evaluations  of 
these  devices  and  included 
recommendations  for  labeling  of  the 
devices. 

Marchand  et  al.  compared  Geometric 
Data's  Hematrak*  3da  Coulter 


Electronics.  Inc's  diff  3*,  and 
Technicon™  Instruments,  Corp.'i 
Hemalog™  D/gO  with  the  manual  LDC 
procedure  (Ref.  14).  They  reported  that 
the  Hemalog™  D/90  was  the  most 
precise  instrument  for  identifying 
mature  leukocytes.  The  Hemalog™  D/90 
agreed  widi  the  manual  LDC  procedure 
for  identifying  quantitative 
abnormalities  for  78  percent  of  the 
samples  and  agreed  with  the  manual 
LDC  procedure  for  identifying 
qualitative  abnormalities  for  80  percent 
of  the  samples.  The  diff  3*  had  the 
lowest  agreement  (61  percent  for 
quantitative  abnormalities  and  70 
percent  for  qualitative  abnormalities). 
The  coefficients  of  variation  for 
monocyte  identification  compared  to  the 
manual  LDC  procedure  varied  from  37 
percent  to  44  percent  with  the  three 
automated  instruments.  There  was  poor 
agreement  between  the  manual  LDC 
procedure  and  the  three  instruments  for 
red  cell  morphology.  No  indication  was 
provided  that  any  of  the  individuals 
sampled  had  leukemia. . 

Winkel  et  al.  compared  Geometric 
Data's  Hematrak®  240  with  Technicon™ 
Instruments  Corp.'s  Hemalog™  D  (Ref. 
19).  For  the  leukocyte  types  that  occurred 
in  low  concentrations  (eosinophils  and 
basophils),  Winkel  et  al.  preferred  the 
Hemalog'™  D.  The  author  also  preferred 
the  histochemical  method  of  the 
Hemalog"™  D  for  differentiating 
monocytes.  The  Hemalog™  D  was  found 
to  be  superior  for  basophil  counts. 

Benefits  of  the  Device 

The  automated  procedure  is  designed 
to  replace  the  manual  LDC  procedure. 
Bull  and  Korpman  noted  that  the  manual 
LDC  procedure  was  the  most  labor 
intensive  procedure  in  the  clinical 
laboratory  (Ref.  20).  Bauer  noted  that 
automated  differential  cell  counters, 
especially  those  that  count  more  than 
100  cells,  increased  the  precision  of  the 
count  and  thereby  made  small 
departxires  bom  normal  more 
meaningful  and  significant  (Ref.  16).  The 
larger  the  number  of  cells  counted,  the 
greater  the  increase  in  precision  and  in 
the  elimination  of  subjective  and 
distributional  errors.  Also,  sampling 
error  is  reduced. 

Ross  and  Bardwell  found  increased 
precision  in  the  quantification  of  blast 
cells  and  in  the  detection  of  neutrophils 
in  leukopenic  patients  when  the  number 
of  leukocytes  were  sharply  decreased 
below  normal  (Ref.  15).  They  noted  that 
sequential  differential  counts  can 
measure  small  changes  in  the  blast 
population,  and  the  ability  to  detect  very 
low  levels  of  neutrophils  may  provide 
information  on  the  patient's  response  to 
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antimicrobial  therapy  and  to  leukocyte 
transfusions. 

Bacus  stated  that  automation  relieves 
the  drudgery  and  improves  the  speed 
and  quality  of  leukocyte  differential 
counts  (Ref.  211.  Triplett  lists  9 
advantages  of  the  automated  pattern 
recognition  systems,  and  11  advantages 
of  the  automated  flow  cytometry 
systems  (Ref.  IJ.  Among  the  advantages 
both  share  are:  (1)  Increased  precision; 
(2)  increased  intralabcratory 
consistency;  (3)  increased  number  of 
specimens  processed;  (4)  decreased 
technologist  involvement;  and  (5) 
increased  number  of  cells  counted. 

Hincbcliffe  et  al.  (Ref.  17)  concluded 
that  Technicon™  Instruments  Corp.'s 
Hemalog™  D  provides  rapid  and 
reliable  neutrophil  counts.  For  example, 
in  cases  of  marked  neutropenia,  manual 
LDC  procedures  took  30  to  60  minutes  to 
perform,  whereas  the  Hemalog™  D 
performed  a  count  in  1  minute.  Another 
benefit  of  the  device  reported  by 
Hinchcliffe  et  al.  was  that  sometimes  the 
reappearance  of  blast  cells  in  the 
peripheral  blood  could  be  detected 
earlier  with  the  device  than  by  the 
manual  LDC  procedure.  These  authors 
concluded  that  the  Hemalog™  D  would 
be  useful  in:  (1)  Detecting  most  cases  of 
unsuspected  leukemia,  (2)  obtaining 
rapid  and  reliable  neutrophil  counts  in 
patients  with  gross  leukopenia,  and  (3) 
permitting  early  recognition  of  relapse. 

Discussion  of  Risks  and  Benefits 

FDA  classified  the  automated 
differential  cell  counter  into  class  III  in 
part  because  there  was  not  sufficient 
information  available  to  establish  a 
performance  standard  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  for  all  uses  of  the  device 
(45  FR  60594;  September  12. 1980).  In 
addition,  the  Panel  recommended  that 
the  device  be  classifed  into  class  III, 
based  on  the  possibility  of 
misclassification  of  cells  by  the  device 
which  could  result  in  the  failure  to 
diagnose  a  serious  disorder  (44  FR 
52975;  September  11, 1979).  (The  Panel 
reaffirmed  its  reconunendation  after 
considering  the  comments  received  on 
the  proposed  rule  and  additional 
testimony  presented  at  a  public  meeting 
of  the  Panel  to  consider  the  comments 
received  on  the  proposal  (45  FR  60595].] 

Misclassification  of  cells  by  the 
device  could  result  from  a  failure  to 
differentiate  between  cell  types  or  a 
failure  to  detect  a  certain  cell  type.  The 
device  therefore  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
Panel  members  were  concerned  about 
the  fully  automated  mode  of  certain 
differential  cell  counters  because  the 
task  of  classifying  cells,  once  that  of  the 


"technician,  now  is  left  entirely  to  the 
device.  The  Panel  members  believed 
that  the  ability  of  this  device  to 
accurately  identify  abnormal  cells 
remained  to  be  established,  and  that 
operator  verification  of  the  device's 
abnormal  cell  identifications  is 
essential. 

The  Panel  members  believed  that 
general  controls  would  not  provide 
sufficient  control  over  these 
characteristics.  The  Panel  members  also 
believed  that  a  performance  standard 
would  not  provide  reasonable  assurance 
of  the  safefy  and  effectiveness  of  the 
device  and  that  there  was  not  sufficient 
information  to  establish  a  standard  to 
provide  such  assurance.  Also,  failure  of 
the  device  to  perform  satisfactorily  may  ' 
lead  to  an  error  in  the  diagnosis  of  a 
blood  cell  disorder.  Inappropriate 
therapy  based  on  inaccurate  diagnostic 
data  may  place  the  patient  at  risk.  The 
device,  therefore,  should  be  subject  to 
premarket  approval  to  provide 
reasonable  assurance  of  its  safefy  and 
effectiveness. 

The  Panel  members  based  on  their 
recommendations  upon  members' 
clinical  experience  with  automated 
differential  cell  counters  and  on 
information  presented  at  a  symposium 
entitled  "Differential  Counters  in 
Hematology"  held  during  a  1976  Panel 
meeting.  Among  the  speaker  at  the 
symposium  was  Dr.  Robert  Miller  of  the 
Johns  Hopkins  Universify  Medical 
Center.  Dr.  Miller  discussed  difficulties 
concerning:  (1)  Data  interpretation;  (2) 
precision  and  accuracy;  (3)  correlation 
to  reference  methods;  and  (4)  error  in 
terms  of  coincidence,  nonrepreducible 
results,  nonlinearity,  and  specific 
interferences. 

Bacus  has  stated  that  the  proper  ' 
evaluation  in  a  clinical  setting  of  the 
automated  differential  cell  counters  has 
only  been  marginally  addressed  (Ref. 
21).  This  author  noted  a  decreased 
accuracy  in  the  identification  of  certain 
common  leukocytes,  e.g.,  monocytes  and 
basophils,  compared  to  the  manual  LDC 
procedure.  Bacus  also  stated  that  the 
accuracy  of  classification  of  abnormal 
cells  by  automated  differential  cell 
counters  had  not  been  satisfactorily 
doamiented. 

Some  investigators  found  these 
devices  generally  acceptable  (Refs.  2,  7, 
8.  9, 10, 12, 14. 17. 18,  and  19).  Bauer 
reported  that  the  more  cells  in  a  sample 
that  are  counted,  the  greater  the 
precision  and  the  less  the  subjective  and 
distributional  errors  (Ref.  16).  Although 
the  manual  LDC  procedure  only  counts 
100  cells  per  specimen,  automation 
enables  hundreds  or  thousands  of  cells  - 
to  be  counted.  Ross  and  Bardwell  also 
found  an  increased  precision  in  cases 


where  the  totals  leukocyte  count  was 
sharply  decreased  below  normal  (Ref. 
15).  "The  increase  in  precision  over  the 
labor-intensive  manual  LDC  procedure 
was  due  to  the  ability  of  the  automated 
cell  differential  counter  which  these 
authors  studied  to  count  larger  number 
of  cells.  Ross  and  Bardwell  found  this 
device  which  uses  flow  cytometry  to 
offer  an  improvement  over  the  manual 
LDC  procedure  in:  (1)  The  diagnostic 
accuracy  in  subclassifying  leukemias;  (2) 
the  sensitivity  in  distinguishing  between 
early  remission  and  persistent 
leukemias;  and  (3)  the  increased 
precision  of  the  differential  count.  Hosty 
et  al.  found  a  correlation  greater  than  90 
percent  between  the  manual  LDC 
procedure  and  another  device  which 
uses  flow  cytometry  for  the  two  types  of 
leukocytes  that  were  compared  (Ref.  11). 
Gulti  et  al.  concluded  that  the 
automated  differential  cell  counter  that 
they  studied,  which  device  uses  pattern 
recognition,  was  as  accurate  and  precise 
as  their  manual  LDC  procedure  (Ref.  13). 

FDA  currently  believes  that  the 
accuracy  and  reliability  of  the 
automated  differential  cell  counter  have 
not  been  established,  especially  with 
respect  to  identifying  abnormal  blood 
cells.  This  belief  applies  to  the  types  of 
automated  differential  cell  counters 
described  above  in  this  preamble,  as 
well  as  to  other  automated  differential 
cell  counters,  such  as  those  that  only 
identify  and  classify  one  or  two  of  the 
formed  elements  of  the  blood. 
Investigators  who  have  studied  the 
effectiveness  of  automated  differential 
cell  counters  have  reported  varying, 
often  contradictory,  results.  Some 
investigators  have  used  normal  subjects 
while  others  have  used  abnormal 
subjects. 

FDA  has  weighed  the  probable 
benefits  to  health  from  the  use  of  the 
device  and  believes  that  the  information 
and  data  discussed  throughout  this 
document  present  evidence  of 
significant  risks  associated  with  the  use 
of  the  device  and  raise  questions  about 
whether  probable  benefits  from  use  of 
the  device  outweight  the  risk  of  illness 
or  injury  from  such  use. 

Accordingly,  FDA  tentatively 
concludes  that  the  automated 
differential  cell  counter  should  undergo 
premarket  approval  to  determine 
whether  the  risks  of  using  the  device  are 
balanced  by  the  benefits  to  the  patient. 
Any  PMA  for  the  device  is  to  contain  the 
information  required  by  section 
515(c)(1)(A)  of  the  act.  In  this  process, 
data  should  be  provided  to  demonstrate 
that  the  automated  differential  cell 
counter  for  which  premarket  approval  is 
sought  performs  in  a  manner  that 
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provides  accurate  clinical  laboratory 
results.- 

Opportunity  to  Request  a  Change  in 
Classificatkm 

Before  requiring  the  filing  of  a  PMA  or 
a  notice  of  completion  of  a  POP  for  a 
device,  FDA  is  required  by  section 
515(b)(2)(A)(iv)  of  the  act  and  $  860.132 
of  FDA's  r^ulations  governing 
classification  of  devices  (21  CFR 
86ai32)  to  provide  an  opportunity  for 
interested  persons  to  request  a  change 
in  the  classirication  of  the  device  based 
on  new  information  relevant  to  its 
classification.  The  legal  standard 
governing  reclassification  under  section 
513(e)  of  the  act  and  S  860.123  is 
discussed  in  detail  in  the  preambles  to 
FDA's  proposed  rules  to  reclassify  daily 
wear  spherical  contact  lenses  consisting 
of  rigid  gas  permeable  plastic  materials 
and  daily  wear  optically  spherical  (soft) 
contact  lenses  from  class  III  into  class  I 
(47  PR  53402,  53411;  November  26. 1982). 

A  request  for  a  change  in  the  . 
classification  of  the  automated 
differential  cell  counter  is  to  be  in  the 
form  of  a  reclassification  petition 
containing  the  information  required  by 
S  86ai23,  including  new  information 
relevant  to  the  classirication  of  the 
device,  and  shall,  under  section 
515(b)(2)(B)  of  the  act,  be  submitted  by 
December  5, 1985. 

The  agency  advises  that  to  assure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  S  860.123(b)(1).  If  a  timely  request  for 
a  change  in  classification  of  the 
Automated  differential  cell  counter  is 
submitted,  the  agency  will  by  January 
21. 1986,  after  consultation  with  the 
appropriate  FDA  advisory  committee, 
and  by  an  order  publislied  in  the  Federal 
Register,  either  deny  the  request  or  give 
notice  of  its  intent  to  initiate  a  change  in 
the  classification  of  the  device  in 
accordance  with  section  513(e)  of  the  act 
and  S  860.130  of  the  regulations. 
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Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  eflfect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Economic  Inqiact 

.'  FDA  has  examined  the  economic 
consequences  of  this  proposed  rule  in 
accordance  with  the  criteria  in  section 
1(b)  of  Executive  Order  12291  and  found 
that  the  proposal  would  not  be  a  major 
rule  as  specified  in  the  Order.  The 
agency  believes  that  only  four  small 
firms  will  be  affected  by  this  proposed 
rule.  Therefore,  the  agency  certifies 
under  the  regulatory  Flexibility  Act 
(Pub.  L  96-354)  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  An  assessment  of  the  economic 
impact  of  any  final  rule  based  on  this 
proposal  has  been  placed  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m.^ 
Monday  through  Friday. 

Comments 

Interested  persons  may,  on  or  before 
January  21, 1986,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Interested  persons  may,  on  or  before 
December  5, 1985,  submit  to  the  Dockets 
Management  Branch  a  written  request  to 
change  the  classification  of  the 
automated  differential  cell  counter.  Two 
copies  of  any  requests  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  or  requests 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  Received  comments 


BEST  COPY  AVAILABLE 


48064         Federal  Register  /  Vol.  50.  No.  224  /  Wednesday.  November  20.  1985  /  Proposed  Rules 


and  requests  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  864 

Blood,  Hematology  and  pathology 
devices.  Medical  devices.  Packaging  and 
containers. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
Part  864  be  amended  as  follows: 

PART  864-HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  864  is  revised  to  read  as  follows: 


Authority:  Sees.  513.  701(a),  52  Stat.  1055. 
90  Stat.  540-546  (21  U.S.C.  360c,  371(a));  21 
CFR  5.10;  §  864.5220(c)  also  is  issued  under 
sees.  501,  515,  and  520(g),  52  Stat.  1049-1050 
as  amended.  90  Stat.  552-559,  568^71  (21 
U.S.C.  351,  380e,  360j(g)). 

2.  In  Part  864.  §  864.5220  is  amended 
by  adding  new  paragraph  (c)  to  read  as 
follows: 

§864.5220    Automated  diftarwitM  €•« 

counter. 

***** 

[c]  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is  required 
to  be  filed  with  the  Food  and  Drug 
Administration  on  or  before  (a  date  90 
days  after  date  of  promulgation  of  a 


final  rule)  for  any  automated  differential 
cell  counter  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has  on  or  before  (a  date  90  days  after 
date  of  promulgation  of  a  final  rule) 
been  found  to  be  substantially 
equivalent  to  an  automated  differential 
cell  counter  that  was  in  commercial 
distribution  before  May  28, 1976.  Any 
other  automated  differential  cell  counter 
shall  have  an  approved  PMA  or  a 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial  distribution. 

Dated:  October  25, 1985. 
loseph  P.  HUe. 

Associate  Commiaaioner  for  Reguhlory 
Affairs. 

[PR  Doc.  85-27608  Filed  11-19-65;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Offica  of  Special  Education  and 
Reltabilitativa  Sarvicas;  Educational 
Media  Reaaarch,  Production, 
Diatribution,  and  Training 

AQENCV:  Department  of  Education. 

ACTION:  Application  notice  for  new 
awards  under  the  Educational  Media 
Research,  Production,  Distribution  and 
Training  Program  for  fiscal  year  1986. 

Programmatic  and  Fiscal  InformatioD 

The  purpose  of  this  notice  is  to  invite 
appUcations  for  new  projects  under  the 
Educational  Media  Research, 
Production.  Distribution,  and  Training 
program  authorized  by  sections  651  and 
652  of  Part  F  of  the  Education  of  the 
Handicapped  Act  (20  U.S.C.  1451, 1452). 

The  Educational  Media  Research, 
Production,  Distribution,  and  Training 
program  is  designed  to  promote  the 
educational  advancement  of 
handicapped  persons  by  providing 
assistance  fon  (a)  conducting  research 
on  the  use  of  educational  media  and 
technology  for  handicapped  persons;  (b) 
producing  and  distributing  educational 
media  for  the  use  of  handicapped 
persons,  their  parents,  their  actual  or 
potential  employers,  and  other  persons 
directly  involved  in  work  for  the 
advancement  of  handicapped  persons; 
and  (c)  training  persons  in  the  use  of 
educational  media  for  the  instruction  of 
handicapped  persons. 

This  particular  competition  invites 
projects  that  are  designed  to  provide 
information  on  the  impact  and  use  of 
captioned  materials  with  hearing 
impaired  individuals  and  those  with 
handicapped  conditions  other  than 
hearing  impairment.  Profit  and  nonprofit 
public  and  private  agencies, 
organizations  and  institutions  are 
eligible  to  apply  under  this  program. 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  at  34  CFR  75.105(b)(2)  and 
75.105(c)(3)(i),  and  subject  to  available 
funds,  the  Secretary  gives  an  absolute 
preference  to  each  applicant  which 
provides  satisfactory  assurance  that  the 
recipient  will  use  funds  made  available 
for  these  projects  to  conduct  the 
activities  that  address  the  final  priority 
published  in  this  issue  of  the  Federal 
Register. 

It  is  estimated  that  approximately 
$450,000  will  be  available  for  support  of 
four  grants  with  the  average  award 
expected  to  be  approximately  $112,000. 


the  anticipated  project  period  is  36 
months. 

These  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statue  or 
regulations. 

Closing  Date  for  Transmittal  of 
AppUcations 

Applications  for  new  awa-ils  must  be 
mailed  or  hand  delivered  on  or  before 
March  3. 1966. 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  Number  84.026G.  400 
Maryland  Avenue  SW.,  Washington.  DC 
20202. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  that  are  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  #3, 
7th  and  D  Streets  SW.,  Washington.  DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  a-00  a.m.,  and  4:30  p.m. 
(Washington.  DC  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  regulations  governing  the 
Educational  Media  Research. 
Production,  Distribution  and  Training 
program  in  34  CFR  Part  332.  A  Notice  of 
Final  Annual  Funding  Priority  is 
published  in  this  issue  of  the  Federal 
Register.  Applicants  should  prepare 
their  applications  based  on  die 
regulations  and  the  final  aimual  funding 
priority  for  these  projects. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77,  76. 
and  79. 

Intergovenimental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  Executive  Order  12372 
is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


Immediately  upon  receipt  of  this 
notice,  appUcants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  list  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

In  States  that  have  not  established  a 
process  or  chosen  this  program  for 
review.  State,  areawide,  regional  and 
local  entities  may  submit  comments   ' 
directly  to  the  Department 

All  comments  from  State  single  points 
of  contact  and  all  comments  from  State, 
areawide,  regional  and  local  entities 
must  be  mailed  or  hand  delivered  by 
May  1, 1986  to  the  following  address: 

TTie  Secretary,  U.S  Department  of 
Education.  Room  4181  (CFDA  Number 
(84.026G).  400  Maryland  Avenue  SW.. 
Washington.  DC  20202. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 
Application  forms: 

Application  forms  and  program 
information  packages  are  expected  to  be 
available  by  January  6, 1986.  These  may 
be  obtained  by  writing  to  the  Captioning 
and  Adaptation  Branch,  Special 
Education  Programs.  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW., 
(Switzer  Building,  Room  3511-M/S 
2313),  Washington,  IK)  20202. 
FOn  FURTHER  INFORMATION  CONTACR 
Dr.  Malcolm ).  Norwood,  Chief, 
Captioning  and  Adaptation  Branch. 
Special  Education  Programs, 
Department  of  Education.  330  C  Street 
SW.  (Switzer  Building,  Room  3511-M/S 
2313),  Washington.  DC  20202. 
Telephone:  (202)  732-1172. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.026,  Educational  Media  Research, 
Production.  Distribution,  and  Training) 
(20  U.S.C.  1451. 1452) 

Dated:  November  15, 1985. 
WllUam  I.  Bsnnett 
Secretary  of  Education. 
(PR  Doc.  85-27648  Filed  ll-l»-«5: 8:46  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
RefiabHItative  Services;  Training 
Personnel  for  the  Education  of  ttte 
Handte^>ped 

AGENCY:  Department  of  Education. 
ACTION:  Application  notice  for  new 
awards  under  training  personnel  for  the 
education  of  the  handicapped: 
Preparation  of  regular  educators  for 
flscal  year  1986. 

Programmatic  and  Fiscal  Information 

The  purpose  of  this  notice  is  to  invite 
applications  for  new  projects  under  the 
Training  Personnel  for  the  Education  of 
the  Handicapped  program:  Preparation 
of  Regular  Eduoetors  priority.  This 
priority  supports  projects  which  develop 
personnel  training  programs  for  regular 
educators,  including  supervisors  and 
administrators,  to  facilitate  the 
Statewide  deUvery  of  educational 
services  to  learning  disabled  and  other 
handicapped  children  and  youth.  In 
accordance  with  Section  632  of  the 
Education  of  the  Handicapped  Act, 
awards  under  this  priority  will  be 
limited  to  State  educational  agencies. 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(b)(2)  and  75.105(c)(3)(i).  and 
subject  to  available  funds,  the  Secretary 
gives  an  absolute  preference  to  each 
application  under  this  priority  which 
provides  satisfactory  assurance  that  the 
recipient  will  use  the  funds  made 
available  for  these  projects  to  conduct 
the  activities  that  address  the  flnal 
priority  published  in  this  issue  of  the 
Fede^  Register. 


It  is  estimated  that  approximatdy 
$1,500,000  will  be  available  for  support 
of  20  new  awards,  with  an  average 
award  expected  to  be  about  $75,000.  An 
applicant  for  a  grant  may  propose  a 
project  period  of  up  to  80  months. 
Generally,  however,  awards  will  be 
made  for  a  period  of  24  to  36  months. 

These  estimates  do  not  bind  the  U.S. 
Department  bf  Education  to  a  speciflc 
number  of  grants  or  to  the  amount  of 
any  grant,  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Closing  Date  for  Transmittal  of 
Applications 

Applications  for  new  awards  must  be 
mailed  or  hand  delivered  on  or  before 
March  17, 1986. 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  No.  84.029S,  400 
Maryland  Avenue  SW.,  Washington,  DC 
20202. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  that  are  hand  delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3633,  Regional  Office  Building  #3, 
7th  and  D  Sti-eets  SW.,  Washington,  DC. 

The  Application  Control  Center  will 
accept  hand  delivered  applications 
between  8:00  a.m.  and  4:00  p.m. 
(Washington,  DC  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 


(a)  Regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  in  34  CFR  Part  318.  A 
notice  of  Final  Annual  Funding  Priority 
is  published  in  this  issue  of  the  Feder^ 
Register.  Applicants  should  prepare 
their  appHcations  based  on  the 
regulations  and  the  Final  Annual 
Funding  Priority  for  these  projects. 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77,  and 
78. 

Application  Forms 

Application  forms  and  progran^ 
information  packages  are  expected  to  be 
available  by  December  20, 1985.  These 
may  be  obtained  by  writing  to  the 
Division  of  Personnel  Preparation. 
Special  Education  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Switzer  Building.  Room 
3511-M/S  2313),  Washington,  DC  20202. 

FOR  FURTHER  INFORMATION:  For  further 
information  contact  Dr.  Richard 
Champion,  Division  of  Personnel 
Preparation,  Special  Education 
Programs,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.  (Switzer 
Building,  Room  3511-M/S  2313). 
Washington,  DC  20202.  Telephone:  (202) 
732-1158. 

Program  Autiiority:  20  U.S.C.  1432. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.029;  Training  Personnel  for  the  Education 
of  the  Handicapped] 

Dated:  November  IS,  1985. 
William  J.  Bemiett. 
Secretary  of  Education. 
[FR  Doc.  85-27647  Filed  11-19-85;  8:45  am] 
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156 
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Code  of  Federal  Regulations. 
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Washington,  D.C.  workshop  will 
include  facilities  for  the  hearing 
impaired.  Dates  and  locations  will 
be  announced  later. 
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The  President 


|I'R  Doc.  85-27950 
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B  lling  cod«  3195-01-M 


Presidential  Documents 


Presidential  DeterminatioD  No.  86-2  of  October  29,  1965 

Presidential  Determination  To  Make  Available  Assistance  to 
the  Public  Security  Forces  of  El  Salvador 


Memorandum  for  the  Honorable  George  P.  Shultz,  the  Secretary  of  State 

Pursuant  to  Section  660(d)  of  the  Foreign  Assistance  Act  of  1961,  as  amended, 
I  hereby  determine  that  the  Government  of  El  Salvador  has  made  significant 
progress,  during  the  six  month  period  preceding  this  determination,  in  elimi- 
nating any  human  rights  violations  including  torture,  incommunicado  deten- 
tion, detention  of  persons  solely  for  the  non-violent  expression  of  their 
pohtical  views,  or  prolonged  detention  without  trial. 

You  are  requested  to  report  this  determination  to  the  Congress  immediately, 
together  with  a  full  description  of  the  assistance  to  be  provided  and  of  the 
purposes  to  which  it  is  to  be  directed.  None  of  the  assistance  so  provided  shall 
be  furnished  until  30  days  after  such  a  report  has  been  made,  as  required  by 
law. 

I  hereby  delegate  to  the  Secretary  of  State  authority  to  make  such  determina- 
tions and  reports  as  called  for  in  the  future  under  Section  660(d]. 

This  determination  shall  be  published  in  the  Federal  Register. 
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THE  WHITE  HOUSE, 
Washington,  October  29,  1985. 


\  KjL.©oa^<K^ 


cc:  The  Honorable  Caspar  W.  Weinberger,  the  Secretary  of  Defense 
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general  appHcaUWy  md  legal  effect  moat 
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the  Code  of  Federal  Regulations,  which  is 
puMshed  under  50  tities  pursuant  to  44 
U^.C.  15ia 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AQRtCULTURE 
Food  Sataty  «Kl  hwpMtion  Swvie* 
9CFRPartS18 
[Docket  Na80-084C] 

AdditiomI  MottKMte  for  Destruction  Of 
Trtcfiinao  In  Porfc  Products;  Correction 

AQON^v:  Food  Safety  and  Inspection 
Servioe.  USDA. 

ACnONE  Final  rule  with  request  for 
comments;  correction. 


r.  This  document  corrects  a 
Hnal  rule  on  trichina  destruction  by 
adding  a  parenthetical  phrase  for 
clariHcation  and  by  revising  the 
calculation  given  as  an  example  in  a 
footnote. 

POK  RIKTHefl  mRNMIATION  CONTACT. 

Mr.  Bill  F.  Dennis,  Director.  Processed 
Products  Inspection  Division.  Meat  and 
Poultry  Inspection  Technical  Services, 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  (202)  447-3840. 

•UPPLEMtNTAflV  inpoiimation:  On 

February  7, 1985.  the  Food  Safety  and 
Inspection  Service  (FSIS)  published  a 
final  rule  with  request  for  comments  in 
the  Federal  Regbter  (SO  FR  5226)  which 
permits  additional  treatment  methods 
for  trichina  destruction  in  poric  products. 
Under  Method  No.  6  (9  CFR 
3iai0(c)(3)(i){C)).  the  reference  to  dry 
ingredients  was  intended  to  be  clarified 
with  a  parenthetical  phrase  giving 
examples  of  such  ingredients.  This 
phrase  was  inadvertently  omitted  in  the 
final  version  of  the  rule.  Also,  under  that 
same  paragraph,  the  calculation  in 
Footnote  1  of  Table  4  is  in  error  and  is 
being  corrected. 

S31S.10   (Cerreeted] 

Accordingly,  FSIS  amends 
i  318.l0(c)(3)(iHC)  of  the  Federal  meat 
inspection  regulations  as  follows: 


1.  The  first  sentence  is  amended  by 
adding  the  following  parenthetical 
phrase  directly  after  the  word 
"Ingredients":  "(such  as  salts,  sugars, 
and  spices),**. 

2.  Footnote  1  of  Table  4  is  amended  by 
correcting  the  calculation  given  as  die 
example  to  read  as  fbllows: 

Bxample:  120  lbs.  pork.  3.56  lbs.  salt  2  lbs. 
spices.  0.5  lbs.  wrine,  1  lb.  water  and  starter 
culture.  0.8  lbs.  s«;;gar.  .012  lbs.  sodium  nitrite 
total  weight  is  127.872  lbs. 

(3.Sexi00)/(127.872-3.5e-2-.8- 
.012)«:3Se/121J«2.93 

Therefore,  liie  sausage  drying  time  must  be 
increased  by  13  percent 

FSIS  Is  reviewing  the  comments 
received  in  response  to  the  final  rule 
and  will  publiali  its  response  to  those 
comments  in  the  near  ^ture. 

Done  at  Washington,  DC  on  November  16. 
1985. 

Donald  L  Houston, 

Administrator,  Food  Safoty  and  Inspection 

Service. 

[FR  Doc.  85-27750  Filed  11^20-85;  8:45  am] 

eaUNQ  coot  MtO-DH-H 


DEPARTMENT  OF  ENERGY 

10CFRPart903 

Procsdurss  for  Pul)nc  Partlclpstlon  In 
Powsr  and  Transmission  Rats 
Adiustonents  and  Extensions 

Correction 

In  FR  Doc.  85-22365.  beginning  on 
page  37835  in  the  issue  of  Wednesday, 
September  18. 1985.  make  the  following 
corrections: 

1.  On  page  37837.  third  column,  the 
section  heading  for  {  903.1  should  have 
read: 

(903.1    Purpose  and  •cope;  application. 

2.  On  page  37838.  second  column,  in 
S  903.2(m),  the  second  sentence  should 
have  read  as  follows:  "It  does  not 
include  a  change  in  rate  schedule 
provisions  or  in  contract  terms,  other 
than  changes  in  the  price  per  unit  of 
service,  nor  does  it  include  changes  in 
the  monetary  charge  pursuant  to  a 
formula  stated  in  a  rate  schedule  or  a 
contract" 

muan  cooi  t8os-«Mi 
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VoL  Sa  No.  225 

Thursday.  November  2t  1065 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Loan  hrtsfsst  Ratss 

Aomcv:  National  Credit  Union 
Administration. 

ACTKM:  Final  rule. 


r:  This  rule  continues  the  21 
percent  Federal  credit  union  loan  rate 
ceiling  dirough  May  14. 1987.  The  21 
percent  ceiling  was  scheduled  to  expire 
OB  January  25, 1986.  This  rule  will 
provide  the  continued  flexibility 
necessary  for  eadi  Fed««l  credit 
union's  member-elected  board  of 
directors  to  set  loan  rates  consistent 
with  changing  maricet  conditioiis  and  in 
a  manner  that  represents  the  best 
interest  of  the  credit  union's  members. 
smciivi  DATE:  November  14. 1985. 
ADORCM:  National  Credit  Union 
Administration,  1776  G  Street  NW.. 
Washington.  DC  2045a 

PON  RMTHBI  mPOWiATIOII  CONTACT: 
D.  Michael  Riley,  Director,  or  Martin 
Kushner,  Financial  Analyst  Office  of 
Examination  and  Insurance,  or  Robert 
M.  Fenner,  General  Counsel  at  the 
above  address.  Telephone  numbers: 
(202)  357-1065  (Mr.  Riley  or  Mr. 
Kushner):  (202)  357-1030  (Mr.  Fenner). 

SUPPimOITANV  I 


Background 

Pub.  L  96-221  raised  die  loan  interest 
rate  ceiling  for  Federal  credit  unions 
bom  1  percent  per  month  (12  percent  per 
year)  to  15  percent  per  year.  It  also 
authorized  the  NCUA  Board  to  set  a 
hi^er  limit  after  consultation  widi 
Congress  and  other  Federal  financial 
agencies,  for  a  period  not  to  exceed  18 
months,  if  the  Board  should  determine 
that  (i)  money  maricet  interest  rates  have 
risen  over  the  preceding  six  months  and 
(ii)  prevailing  interest  rate  levels 
threaten  the  safety  and  soundness  of 
individual  credit  unions  as  evidenced  by 
adverse  trends  in  liquidity,  capital, 
earnings,  and  growth. 

On  December  3. 198a  the  NCUA 
Board  determined  that  these  conditions 
had  been  met  The  Board  dierefore 
raised  the  interest  rate  ceiling  to  21 
percent  for  a  nine-month  period.  In 
subsequent  actions,  the  Board  extended 
the  period  covered  by  the  21  percent 
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ceiling.  The  21  percent  ceiling  was  most 
recenUy  scheduled  to  expire  on  January 
25, 1966.  In  view  of  recent  increases  in 
mariiet  interest  rates  and  the  effects  of 
prevailing  rate  levels  on  credit  unions, 
as  discussed  below,  the  Board  has 
continued  the  21  percent  ceiling  through 
May  14, 1987. 

Market  Interest  Rates 

Market  interest  rates  have  continued 
to  show  uncertainty  and  actual  periodic 
increases  over  the  preceding  six  months. 
A  major  indicator  of  money  maricet 
interest  rates  is  the  90-day  U.S.  Treasury 
bill  rate.  Table  1  shows  the  average 
monthly  discount  rate  for  the  90  day 
Treasury  bill  auction.  This  rate  has 
increased  three  of  the  past  four  months. 

Tabie  1.— Monthly  Average  Discount  Rate 
FOR  TME  WEaav  90OAV  Treasury  Bill 
Auction 


MonSi 

R1»_ 

.k«a  1flK|l          

7jm 

Myinf       

1M 

«.i|f^iaiK 

7.17 

7ilS 

Oc*lA«r  IffMF 

717 

A  second,  and  more  important, 
indicator  of  market  rates  for  Federal 
credit  unions  is  that  of  their  actual  cost 
of  funds.  While  interest  rates  have  not 
aiq>roached  their  historical  highs  of  the 
early  1960's,  recent  increases  in  maricet 
rates  cause  pressure  on  Federal  credit 
unions  to  increase  the  rates  they  pay  on 
market  rate  savings  instruments.  Since 
the  rates  Federal  credit  unions  pay  on 
IRA/Keogh  accotmts  and  term 
certificates  closely  follow  general 
nuuket  rates  of  interest  the  increases 
indicated  in  Table  1  will  have  an  effect 
on  the  cost  of  funds  to  Federal  credit 
unions.  The  overall  impact  of  this 
increase  can  be  seen  by  considering  the 
increase  in  the  percentage  and  dollar 
volume  of  funds  in  Federal  credit  union 
IRA/Keogh  and  term  certificate 
accounts  (Table  2),  obtained  from 
NCUA's  semiannual  call  reports. 

Table  2.— Federal  Credit  Umon  Shares  in 
Market  Rate  Accounts 


Effects  on  Credit  Unions 

To  offset  increases  in  the  cost  of 
funds,  credit  unions  must  retain  the 
flexibility  to  maintain  or  increase  their 
return  on  assets.  Since  loans  account  for 
the  largest  portion  of  most  credit  unions' 
assets,  it  is  necessary  to  maintain  a  rate 
of  return  on  loans  that  will  permit  the 
payment  of  expenses,  provide  for 
reserve  transfers  and  pay  a  maricet  rate 
of  return  on  member  savings.  If  this  is 
not  done,  profitability  will  be  reduced 
and  the  overall  safety  and  soundness  of 
individual  credit  unions,  and  the  credit 
union  system  as  a  whole,  could  be 
placed  in  jeopardy.  As  of  June  30, 1985, 
45.5%  of  aU  Federal  credit  unions 
granting  unsecured  loans  were  charging 
loan  rates  in  excess  of  15%. 

The  overall  trends  in  Federal  credit 
unions  during  the  first  half  of  1985 
reflect  a  need  to  retain  the  flexibility  of 
the  current  21  percent  ceiling  thereby 
giving.officials  the  ability  to  deal  with 
the  specific  needs  of  their  own  credit 
union.  As  of  June  30, 1965,  all  reserves 
and  undivided  earnings  of  Federal  credit 
unions  were  6.6%  of  assets,  a  decline 
from  a  ratio  of  6.8%  as  of  December 
31,1984.  During  this  same  six-month 
period.  Table  3  shows  that  the  number 
of  credit  unions  experiencing  operating 
losses  increased  significantly.  A 
reduction  in  allowable  interest  rates  to 
15  percent  could  cause  further  financial 
difficulty  to  those  Federal  credit  unions 
currently  experiencing  operating  losses 
and  place  increased  pressure  on  the 
profitability  of  many  others. 


negative  impact  on  individual  credit 
imions. 

Table  4.— Annual  Percentaqe  Rate  of 
Change  for  All  Federal  Credit  Unions 


Table  3.— FCU's  Experienonq  Operatinq 
Losses 
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The  increase  in  market  rates, 
combined  with  the  increased  percentage 
of  funds  in  market  rate  accounts,  c:auses 
the  overall  effective  cost  of  Federal 
credit  union  funds  to  increase. 


While  growth  of  member  savings 
continues  to  be  strong,  loan  demand  has 
exceeded  savings  growth  for  ei^t  of  the 
past  nine  months.  Table  4  shows  the 
annual  rate  of  change  of  loans  and 
savings  in  natural  person  Federal  credit 
imions  bom  December  1984  to  August 
1985.  These  figures  are  obtained  from 
NCUA's  monthly  sample  of  Federal 
cnedit  unicms.  If  the  loan  interest  rate 
ceiling  were  permitted  to  revert  to  15 
percent  it  is  reasonable  to  assume  there 
would  be  a  significant  increase  in  loan 
demand  Without  a  similar  increase  in 
member  savings.  Federal  credit  unions 
could  experience  liquidity  problems  and 
be  forced  to  liquidate  investments 
(possibily  at  a  loss)  or  place  significant 
restrictions  on  lending.  Either  of  these 
alternatives  would  have  a  long-term. 
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It  is  apparent  bom  the  current  trends 
that  a  reduction  in  the  NCUA  interest 
rate  ceiling  would  increase  significantly 
the  negative  pressures  on  liquidity, 
reserves  and  earnings.  The  interest  rate 
ceiling  must  be  established  at  a  level 
sufficient  to  allow  flexibility  and 
responsiveness  to  recent  and  potential 
future  maricet  rate  increase. 

Extension  on  Interest  Rate  Ceiling 

The  NCUA  Board  is  therefore 
extending  the  21  percent  interest  rate 
ceiling  for  a  period  of  18  months  bom 
the  date  of  this  decision.  The  ceiling  will 
now  expire  on  May  14, 1987,  unless 
otherwise  ordered  by  the  NCUA  Board. 
The  Board  emphasizes  that  it  does  not 
expect  that  this  action  will  result  in 
increased  loan  rates.  Rather,  the  ceiling 
is  being  extended  so  that  the  board  of 
directors  of  each  Federal  credit  union 
will  continue  to  have  the  flexibility  to 
react  to  economic  conditions  in  a 
manner  that  is  in  the  best  interests  of 
the  credit  union's  members. 

Due  to  the  time  lag  encountered  in 
making  changes  to  data  proc:essing 
systems  and  the  time  necessary  to 
revise  forms,  the  ceiling  is  being 
extended  at  this  time  in  order  to 
facilitate  planning  by  credit  union 
officials.  Without  the  extension.  Federal 
credit  unions  would  now  have  to  begin 
planning  for  the  expiration  of  the 
interest  rate  ceiling. 

Regulatory  Procedures 

The  NCUA  Board  has  determined  that 
notice  and  public  comment  on  this  rule 
are  impractical  and  not  in  the  public 
interest  5  U.S.C.  553(b](B].  Due  to  the 
need  for  a  planning  period  and  threat  to 
the  safety  and  soundness  of  individual 
credit  unions  with  insufficent  flexibility 
to  determine  loan  rates,  an  immediate 
extension  of  the  21  percent  ceiling  is 
necessary.  For  these  reasons  and 
bec:ause  the  rule  relieves  restrictions, 
the  Board  has  determined  not  to  provide 
a  delayed  effective  date,  5  U.S.C.  553d. 
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For  the^same  reasons  and  because  the 
change  will  increase  the  management 
flexibility  and  competitive  positions  of 
small  credit  unions,  a  regulatory 
flexibility  analysis  is  not  required,  5 
U.S.C.  605(8)  and  804(a).  Since  the  rule 
will  relieve  burdens  and  delays,  and  will 
cause  no  unnecessary  harm,  the  NCUA 
Board  also  flnds  that  full  and  separate 
consideration  of  all  the  requirements  of 
the  Regulatory  Simplification  Act  is 
impracticable.  However,  the  NCUA 
Board  has  considered  a  number  of  these 
policies  as  set  forth  above. 

List  of  Sobjects  in  12  CFR  Part  701 

Credit  unions.  Loan  interest  rates. 

By  the  National  Credit  Union 
Administration  Board  on  November  14. 1985. 
Rosemary  Brady, 
Secretary  of  the  Board. 

PART  701— [AMENDED] 

The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757{5)(A)(vi)(I), 
1757(5)(A)(lx).  1788. 

§701.21    [AmwMlMl] 

Accordingly,  NCUA  amends 
§  701.21(c)(7)  by  replacing  the  date 
"January  25, 1986"  with  the  date  "May 
14, 1987"  each  time  it  appears,  and  by 
replacing  the  date  "January  26, 1986" 
with  the  date  "^iay  15. 1987"  each  time 
it  appears. 

(FR  Doc.  86-27848  Filed  11-20-85:  8:45  am] 

BILLING  CODE  7S3S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AviaUon  Administration 

14  CFR  Parts  21, 23,  and  91 

[Docket  No.  23S15;  AmdL  No*.  21-58, 23- 
32,  and  »1-1»iJ 

Shoulder  Harnesses  in  Normal,  Utility, 
and  Acrobatic  Category  Airplanes 

Correctioii 

In  ¥R  Doc.  85-26923,  beginning  on 
page  46872  in  the  issue  of  Wednesday, 
November  13, 1985.  make  the  following 
correction: 

On  page  46873,  first  column,  in 
paragraph  no.  8,  fifth  line,  "registration" 
should  read  "reregistration". 

BILUNO  COOE  tSOS-01-M 


14  CFR  Part  71 

[Airspace  Docket  No.  84-ANM-30] 

Alteration  of  VOR  Federal  Airway  V- 
142  and  Establishment  of  Additionai 
Control  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  alters 
Federal  Airway  V-142  by  extending  it 
from  Malad  City.  ID,  to  Twin  Falls,  ID, 
and  establishes  additional  controlled 
airspace  between  Burley,  ID,  and 
Ogden,  UT.  This  action  will  allow  more 
flexibility  by  providing  more  direct 
routing  and  better  utilization  of  radar 
capabilities  and  available  navigable 
airspace. 

EFFCcm^l  DATE  0901  G.M.T.,  January 

16, 1986.  ^ £_ 

FOR  FURTHER  INFOMIATION  CONTACT: 

Mr.  Burton  Chandler,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  D.C.  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  21, 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  VOR  Federal  Airway 
V-142  by  extending  it  from  Malad  City, 
ID,  to  Twin  Falls.  ID,  and  establish 
additional  controlled  airspace  between 
Burley.  ID,  and  Ogden.  UT  (50  FR  7185). 
This  action  will  allow  more  flexibility 
by  providing  more  direct  routing  and 
better  utilization  of  radar  capabilities 
and  available  navigable  airspace. 
Interested  parties  were  invited  to 
.  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  additional  controlled 
airspace  being  described  by  geographic 
points  instead  of  in  relation  to  airways, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.123 
and  71.163  of  Part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 


extend  VOR  Federal  Airway  V-142  from 
Malad  City.  ID,  to  Twin  Falls,  ID,  and 
establish  additional  controlled  airspace 
between  Burley,  ID,  and  Ogden,  UT. 
This  will  allow  flexibility  by  providing 
more  direct  routing  and  better  utilization 
.  of  radar  capabilities  and  available 
navigable  airspace. 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  cnteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

VOR  Federal  airways.  Aviation 
safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71  is 
revised  to  read  as  follows: 

AuUiotity:  49  U.S.C.  1348(a]  and  1354(a):  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  January 
12. 1983);  14  CFR  11.69. 

2.  Section  71.123  is  amended  as 
follows: 

V-142    (Amended) 

By  removing  the  words  "From  Malad  City, 
ID,"  and  substituting  the  words  "From  Twin 
Falls,  ID,  via  INT  Twin  Falls  115'  and  Malad 
City,  ID,  242*  radials;  Malad  City;" 

3.  Section  71.163  is  amended  as 
follows: 

Burley,  ID    [New] 

That  airspace  extending  upward  from  1,200 
feet  above  the  surface  within  lines  drawn 
from  lat.  42*26'10'  N.,  long.  113*40'19'  W.;  to 
lat.  41'5r37"  N.,  long.  113*02'36'  W.;  to  lat. 
41°48'16"  N.,  long.  113*25'24'  W.;  to  lat. 
42*10'24'  N.,  long.  114'00'02'  W.;  thence  to 
the  point  of  beginning;  except  that  airspace 
within  the  confmes  of  Federal  airways. 
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That  airspace  extending  upward  ftwn  8,500 
feet  MSL  within  lines  drawn  from  lat. 
4r52"54-  N..  long.  112*56'26'  W.:  to  laL 
41  '4853'  N..  long.  113*04'50'  Wu  to  lat. 
41'30'20'  N..  ioag- 112*4327'  W.:  to  lat 
4r28'50'  N.,  long.  112*56'34'  W.;  to  lat. 
41"4816'  N..  long.  113'25'24'  W.;  to  lat. 
41*57-37'  N..  long.  113*02'36*  W.;  thence  to 
the  point  of  beginning:  except  thai  airspace 
within  the  confines  of  Federal  airways. 

Issued  in  Waahington.  D.C.,  on  November 
6.1985. 

JaiMS  Buraa,  |r... 

Acting  Manager.  Airspace — Rules  and 
Aeronaulical  information  Division. 

|FR  Doc.  85-27780  Filed  11-20-85;  8:45  am] 

DKUNG  CODE  49M>-1*-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  107 

[Docket  No.  tSN-OSTO] 

Nutrient  Requirements  for  Infant 
Formulas 

Correction 

In  FR  Doc.  85-25875  beginning  on  page 
45106  in  the  issue  of  Wednesday, 
October  30, 1985,  make  the  following 
correction: 

On  page  45107,  third  column,  in  the 
"Authority",  fifth  line,  "31  CFR"  should 
have  read  "21  CFR". 

BtLUNQCOCC  150S-01-«I 


21  CFR  Part  442 

(Dodiet  No.  85N-0466] 

Antibiotic  Drugs;  Cefotaxime  Sodium 
Injection 

Correction 

In  FR  Doc.  8&-25809  beginning  on  page 
45108  in  the  issue  of  Wednesday, 
October  30, 1985,  make  the  following 
corrections: 

1.  On  page  45109.  first  column,  in 
amendatory  instruction  2,  "5  443.13" 
should  have  read  "§  442.13". 

2.  On  page  45110,  first  column,  in 

§  442.2136(b),  first  line.  "Test"  should 
read  "Tests".  Also,  in  the  same  column, 
in  §  442.2136{b)(l)(i),  thirteenth  line,  "or" 
should  read  "of. 

BHXMa  C006  1S06-01-«i 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Toi>acco  and 
Firearms 

27  CFR  Part  9 

(TJ>.  ATF-217  fte:  Notlc*  No.  556] 

Mimbres  Valley  Viticultural  Area 

aocncy:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
viticultural  area  located  in  Luna  and 
Grant  Counties  in  southwestern  New 
Mexico  to  be  known  as  the  "Mimbres 
Valley."  The  southern  boundary  of  the 
viticultural  area  reaches  the  U.S./ 
Mexico  border.  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  believes  the 
establishment  of  the  "Mimbres  Valley" 
as  a  viticultural  area  and  subsequent 
use  as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements  will 
allow  wineries  to  better  designate  the 
specific  grape-growing  areas  where  their 
wines  come  from,  enabling  consumers  to 
better  identify  the  wines  they  may 
purchase. 
EFFECTIVE  DATE:  December  23, 1985. 

FOft  FURTHER  INFORMATION  CONTACT 

Edward  A.  Reisman,  FAA,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue  NW,  Washington. 
DC  20226  (202-566-7828). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR, 
Part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wine  advertisements. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-flO  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR, 
providing  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin. 

Section  4.25a(e)(l).  Title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2),  outlines  the 
procedure  for  proposing  an  American 
vitimiltural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 


Petition 

ATF  received  a  petition  proposing  a 
viticultural  area  that  extends  from  Grant 
County  to  Luna  County  along  the 
Mimbres  River  Valley  in  southwestern  . 
New  Mexico.  The  viticultural  area 
follows  the  Mimbres  River  southward 
from  an  area  located  approximately  2 
miles  north  of  Mimbres  to 
approximately  3  miles  south  of 
Columbus  on  the  New  Mexico,  U.S./ 
Mexico  border.  It  consists  of  995  square 
miles  of  land  (636,800  acres)  on  which 
there  is  one  bonded  winery  and  12 
private  grape-growers.  The  one  bonded 
winery  is  located  near  Deming,  New 
Mexico.  Currently  there  are 
approximately  1,500  acres  of  grapes 
planted  for  viticulture  in  the  Mimbres 
Valley  viticultural  area.  Local  experts 
predict  that  during  the  next  few  years, 
grape  acreage  and  viticultural  activity  is 
expected  to  increase  dramatically  in  the 
Mimbres  Valley. 

In  response  to  this  petition  ATF 
published  a  notice  of  proposed 
rulemaking.  No.  556,  in  the  Federal 
Register  on  February  12, 1985,  (SO  FR 
5775)  proposing  the  establishment  of  the 
"Mimbres  Valley"  viticultural  area. 

After  thorough  analysis  of  the 
evidence,  ATF  agrees  that  the 
viticultural  area  is  distinguished  from 
the  surrounding  areas  based  on  the 
following  evidence  submitted  by  the 
petitioner: 

(1)  Evidence  that  the  name  "Mimbres 
Valley"  is  locally  and /or  nationally 
known  as  referring  to  the  area  specified 
in  the  petition,  (a)  The  Mimbres  Valley 
derives  its  name  from  the  Mimbres 
Indians  who  inhabited  the  valley 
between  1100  and  1300  A.D.  Today, 
ruins  of  their  dwellings  are  still  found  in 
the  valley.  After  the  Mimbres  Indians 
disappeared,  the  Mimbreno  Apaches 
.moved  in  from  the  Southern  Great 
Plains. 

(b)  During  the  period  that  the  Apaches 
were  inhabiting  the  area,  the  Spanish 
began  their  first  exploration  into  New 
Mexico.  De  Vaca  crossed  this  area  as 
early  as  1535.  The  famous  explorer, 
Coronado,  explored  most  of  New 
Mexico  in  1600.  ]ust  like  the  Indians,  the 
Spanish  left  a  strong  cultural  imprint 
upon  the  area.  That  is  why  many 
locations  in  the  viticultural  area  have 
both  Spanish  and  Indian  names.  The 
mountain  peak  north  of  Deming  was 
first  called  Picaho  del  Mimbres  until  it 
was  later  renamed  Cook's  Peak  by  the 
Anglo-American  settlers  who  came 
during  the  westward  expansion.  The 
valley  in  which  Deming  is  located  is 
named  Mimbres,  which  means  "willow." 
or  osier  tree. 
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(c)  Copies  of  maps  submitted  by  the 
petitioner  dated  1850  depict  the 
Mimbres  Mountains,  Camp  Mimbres 
(U.S.  Cavahy  installation),  and  the  Rio 
Mimbres  (Mimbres  River).  At  that  time 
the  Rio  Mimbres  extended  south  into 
Mexico 

(d)  Viticulture  in  the  Mimbres  Valley 
is  documented  in  The  History  of  Luna 
County,  published  in  1978  by  the  Luna 
County  Historical  Society.  According  to 
that  publication,  vineyards  were  found 
in  Chinese  gardens  located  east  of 
Deming  at  the  turn  of  the  century.  In 
1913.  the  Holy  Family  Church  was 
established  in  Deming.  At  that  time 
grape  vines,  shade  trees,  shrubbery  and 
fruit  trees  were  planted  on  the  church 
grounds. 

(e)  The  name  of  Mimbres  Valley  is  in 
widespread  usage  today.  Since  1850,  the 
name  has  been  applied  to  natural  and 
manmade  landmarks  in  the  Mimbres 
Valley.  It  also  appears  in  literature  and 
maps  of  the  area.  Some  uses  of  the  name 
that  are  found  within  or  near  the 
boundaries  of  the  viticultural  area  are 
Mimbres,  Mimbres  Valley,  Mimbres 
Peak,  Mimbres  River,  Camp  Mimbres. 
soil  associations  including  Mimbres 
(Mimbres-Verhalen,  Hondale-Mimbres- 
Bluepoint)  and  also  the  Mimbres 
Underground  Basin.  These  references  all 
appear  on  U.S.G.S.  and  Soil 
Conservation  Service  maps  submitted 
by  the  petitioner  and  verified  by  ATF. 
lliese  names  have  long  been  established 
to  clearly  and  closely  associate  the 
identity  of  the  Mimbres  Valley  to  the 
land  within  the  boundaries  of  this 
viticultural  area. 

(f)  There  is  one  bonded  winery 
located  within  the  boundaries  of  the 
viticultural  area.  It  is  known  as  St.  Clair 
Vineyards  and  is  located  three  miles 
south  of  Deming.  The  base  of  the 
operation  of  this  new  winery  is  600 
acres  of  grapes.  The  grape  varieties 
being  grown  by  St.  Clair  Vineyards 
include  French  Colombard,  Sauvignon 
Blanc,  Chardonnay,  Malvasia  Bianca, 
Muscat  Canelli,  Ugni  Blanc,  Zinfandel. 
Barbara,  Cabernet  Sauvignon,  Merlot, 
Ruby  Cabernet,  Pinot  Noir  and  Chenin 
Blanc.  Another  winery,  owned  by  Luna 
County  Wine  Development  Corporation, 
is  proposed  to  be  constructed  near 
Deming  in  the  near  future. 

(2)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition,  (a)  The 
area  historically  known  as  the  Mimbres 
Valley  begins  at  the  headwaters  of  the 
Mimbres  River  between  Reeds  Peak  and 
McKnight  Mountain,  in  the  Black  Range, 
near  the  Continental  Divide  in  Grant 
County,  New  Mexico.  This  northern  part 
of  the  valley  which  is  not  included  in  the 
boundaries  of  the  viticultural  area  is  a 


narrow  channel  for  the  Mimbres  River. 
It  is  bordered  by  foothills  and 
mountains. 

(b)  The  northern  portion  of  the 
Mimbres  Valley  viticultural  area  is  in 
Grant  County  near  Bear  Canyon  Dam. 
where  the  valley  begins  to  widen  and 
show  distinct  evidence  of  a  flood  plain 
area.  As  the  river  enters  Luna  County, 
the  valley  widens  into  a  broad,  gently 
sloping  flood  plain.  The  course  of  the 
river  winds  around  scattered  foothill 
areas  until  it  sinks  from  si^t  northeast 
of  Deming,  New  Mexico.  At  one  time, 
the  primary  river  course  was  west  of 
Deming  and  proceeded  south  through 
the  pass  separating  the  Florida 
Mountains  and  the  Tres  Hermanas 
Mountains.  Over  the  years,  the  river 
sank  at  an  area  east  of  Columbus,  New 
Mexico  (U.S.G.S.  Bulletin  618, 1916). 

(c)  Today,  the  Mimbres  River  is  an 
intermittent  stream  and  is  usually  dry 
except  during  periods  of  rainfall.  The 
Mimbres  River  has  no  definite  channel 
in  the  southern  part  of  Luna  County.  At 
times,  water  from  rainfall  drainage  has 
reached  as  far  south  as  the  Mexican 
border.  The  viticulture  extends  south  to 
the  New  Mexico,  U.SA.-Mexico  border. 

(d)  The  Florida,  Tres  Hermanas 
Mountains  and  other  non-agricultural 
land  areas  were  excluded  from  the 
boundaries  of  the  proposed  viticultural 
area  because  the  soils,  terrain  and  no 
available  water  rights  make  these 
mountain  areas  off  limits  to  grape- 
growing  or  any  other  commercial 
agricultural  potential.  Elevations  in 
these  excluded  areas  that  contain  much 
rock  out-croppings  reach  as  high  as 
7,500  feet.  Elevations  within  the 
viticultural  area  generally  range  from 
approximately  4.000  to  6,000  feet  above 
sea  level. 

After  carefully  considering  the 
boundaries  and  name  of  the  viticultural 
area  and  supporting  evidence  submitted 
by  the  petitioner,  ATF  is  adopting  the 
Mimbres  Valley  viticultural  area 
boundaries  and  name  stated  in  the 
notice  of  proposed  rulemaking  and 
found  in  this  final  rule. 

(3)  Evidence  of  the  geographical 
characteristics  which  distinguish  the 
Mimbres  Valley  viticultural  area  from 
the  surrounding  areas. — (a)  Soils.  The 
geographical  features  within  the 
boundaries  of  this  viticultural  area  are 
level  to  gently  sloping  alluvial  soils.  The 
soil  associations  witMn  the  boundaries 
of  the  viticultural  area  are  based  upon 
U.S.D.A.  Soil  Conservation  Service  and 
Water  Resources  Research  Institute 
information  verified  by  ATF.  Soils  found 
within  the  boundaries  of  the  viticuftural 
area  include  Mimbres-Verhalen. 
Mohave  Stellar,  Hondale-Mimbres- 
Bluepoint,  and  Mimbres  associations. 


These  soUs  were  formed  on  flood  plains 
and  strean^  terraces.  They  range  from    ' 
sandy  to  loamy  alluvium,  and  are 
generally  fine,  mixed  and  deep  in 
character.  These  soils  are  usually  level 
to  gently  sloping  in  terrain. 

The  following  soil  associations  are 
found  within  the  boundaries  of  the 
viticultural  area: 

The  Mimbres  association  is  found  in 
the  center  of  the  Mimbres  Valley 
viticultural  area.  This  soil  association 
includes  a  relatively  broad,  nearly  level 
to  gentiy  sloping  basin  floor  or  plains 
area  near  the  center  of  Luna  County  in 
the  vicinity  of  Deming,  Except  for  a  fe>* 
dunes  and  hummocks  and  low  alluvial 
ridges,  the  land  surface  is  relatively 
smooth  with  a  nearly  uniform  slope 
toward  the  south.  These  soils,  which  are 
dominantly  deep,  consist  of  alluvial 
materials  of  mixed  origin.  According  to 
Soil  Conservation  Service  information, 
much  of  the  alluvial  material 
undoubtedly  was  brought  into  this  basin 
by  the  Mimbres  River  and  its  tributaries. 
Most  of  the  irrigated  land  in  Luna 
County  is  in  this  association.  Cotton, 
grain  sorghums,  alfalfa,  com,  small 
grains,  beans,  vegetables  and  pecans  are 
the  principal  agricultural  crops  of  the 
area. 

Mimbres  soils,  the  most  extensive  in 
the  association,  are  characterized  by  a 
moderately  thick  surface  layer  of  li^t 
•  brownish-gray  loam  or  silty  clay  loam 
over  a  thick  subsoil  of  pale  brown  silty 
clay  loam  or  clay  loam.  A  very  high 
percentage  of  the  soils  in  this 
association  are  well  suited  for  use  as 
cropland  under  irrigation. 

The  Mimbres-Verhalen  association  is 
found  in  the  southern  part  of  die 
Mimbres  Valley.  It  occupies  nearly  level 
to  very  gently  sloping  valley  bottoms 
and  basin  floors  contiguous  to  the 
Mimbres  and  Macho  intermittent 
drainages.  These  soils,  which  are 
moderately  fine  and  fine-textured, 
consist  of  alluvial  sediments  of  mixed 
origin. 

The  Hondale-Mimbres-Bluepoint 
association  is  found  in  the  central  and 
western  area  of  the  Mimbres  Valley. 
Included  in  this  association  are  broad, 
nearly  level  to  very  gently  sloping  basin 
floors  and  valley  bottoms,  lliese  soils 
which  are  deep,  consist  of  basin-fill 
sediments  of  mixed  origin. 

The  following  soils,  not  found  within 
boundaries  of  the  viticultural  area  but 
are  found  within  the  areas  surrounding 
it  are: 

The  Rockland-Lehmans  association 
includes  the  mountain  ranges,  isolated 
mountain  peaks,  ridges  and  hills  that  are 
not  found  with  the  boundaries  of  the 
Mimbres  Valley  viticultural  area.  This 
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atsociation  is  fonned  in  areas 
surrounding  the  Mimbres  Valley  such  as 
in  the  Cook's  Range  (to  the  east).  Tres 
Hermanas  Mountains  (just  outside  to  the 
west  of  Columbus),  Florida  Mountains 
(to  the  east).  Cairizalillo  Hills  (to  the 
west).  Cedar  Range  (to  the  west)  and 
Good  Sight  Mountains  (to  the  east). 
Their  characteristic  features  are  the 
steep  to  very  steep  slopes  and  shallow 
and  rocky  soils  which  contain  numerous 
exposures  of  bedrock.  The  stony  and 
extremely  rocky  soils  of  this  association 
are  dominated  by  materials  of  acid 
igneous  origin. 

The  Nickel-Upton-Tres  Hermanas 
association  includes  the  gently  to 
strongly  sloping  and  undulating 
piedmont  slopes  located  at  the  base  of 
the  desert  mountains  and  hills  found 
surrounding  the  viticultural  area.  It  is 
common  for  this  general  soil  area  to 
completely  surround  the  rough  broken 
and  rockland  areas  that  are  dominated 
by  hills  and  low  mountains.  According 
to  U.S.  Soil  Conservation  Service  maps, 
this  association  is  found  near  the  Cook's 
Range.  Tres  Hermanas  Mountains  and 
the  Cedar  Range. 

(b)  Water  Availability.  In  the  early 
part  of  this  century  irrigation  was 
introduced  to  Luna  County.  By  1915  this 
form  of  delivering  water  to  the  soil 
reached  a  peak  in  the  area.  The 
favorable  climate  and  suitability  of  soils 
for  irrigation,  coupled  with  the  skillful 
management  applied  to  the  various 
kinds  of  soils  by  farmers,  have  allowed 
the  land  in  the  viticultural  area  to  be 
agriciilturally  productive.  Water  for 
irrigation  in  the  viticultural  area  has 
always  been  obtained  from  wells. 

In  this  area  of  the  country,  the 
potential  for  expanding  irrigation  is 
limited  by  the  lack  of  water  and  by 
economic  restrictions,  rather  than  by  a 
shortage  of  suitable  soils.  The  State  of 
New  Mexico  has  devised  a  plan  for 
agricultural  land  use  based  on  the 
relationship  between  suitability  of  soUs, 
size,  and  location  of  land  in  relation  to 
developmental  demand.  The 
surrounding  areas  excluded  from  the 
boundaries  of  the  viticultural  area  are 
generally  steep  and  rocky  and  are  not 
suited  to  viticulture  either  because  of 
soil  type  or  unavaUability  of  water 
sourees.  ATF  has  verified  the  fact  that 
some  areas  of  land  were  excluded  from 
the  limits  of  the  viticultural  area 
because  that  land  lacked  water  rights. 
ATF  agrees  with  the  petitioner,  that 
areas  such  as  those  where  water  rights 
are  unavailable,  lack  potential  for 
agricultural  development  regardless  of 
soil,  climate,  location,  or  any  other 
geographical  feature. 

Rainfall  in  this  desert  area  is 
insufBdent  to  support  viticulture  or  any 


other  type  of  commercial  agricultural 
products.  Therefore,  grape-growers  must 
depend  on  underground  supplies  of 
water  that  are  delivered  to  the  grape 
vines  either  by  flood  or  drip  irrigation 
methods.  Presently,  there  are 
approximately  1,500  acres  of  grape  vines 
within  the  Mimbres  Valley  viticultural 
area.  Of  the  1,500  acres  of  grapes  now 
producing.  683  acres  operate  under  the 
drip  irrigation  method. 

According  to  the  publication  titled 
"New  Mexico  Water  Rights  (March 
1984)"  written  by  Linda  G.  Harris  of  the 
New  Mexico  Water  Resources  Research 
Institute,  virtually  all  of  New  Mexico's 
surface  water  already  belongs  to 
someone.  The  rights  to  the  ground  water 
are  vested  rights  if  existing  and 
recognized  at  the  time  a  ground  water 
basin  is  declared.  The  state  engineer 
must  review  applications  for  permits  to 
withdraw  or  use  surface  or  ground 
water.  Water  rights  may  be  transferred 
only  within  basin  boundaries.  There  are 
currently  31  declared  ground  water 
basins  in  New  Mexico.  The  Mimbres 
Valley  is  one  of  those  basins.  The  area 
has  similar  climate  features,  elevations 
and  soil  types.  Most  important,  this  area 
has  potential  for  commercial  agricultural 
irrigation  with  the  existing  water  rights. 

According  to  Kenneth  Kunkel, 
Climatologist  for  the  State  of  New 
Mexico  and  facts  obtained  from  the 
New  Mexico  State  University, 
Agriculture  Experiment  Station 
Research  Report  (176),  precipitation 
averages  9  inches  aimually  in  the 
Mimbres  Valley.  At  Fort  Bayard,  located 
just  west,  (near  the  north  end  of  the 
Mimbres  Valley  viticultural  area)  it 
averages  15  inches.  At  Lordsburg, 
located  40  miles  to  the  west  of  the 
viticultural  area,  it  averages  10.5  inches 
annually.  In  the  Mesilla  Valley  which  is 
located  30  miles  east  of  the  Mimbres 
Valley,  rainfall  averages  only  8  inches 
annually.  The  Mesilla  VaUey  which 
covers  approximately  445  square  miles 
of  land  running  along  the  Rio  Grande 
River,  extends  from  just  north  of  Las 
Cnices.  New  Mexico  to  El  Paso,  Texas. 
The  Mesilla  Valley  viticultural  area 
which  is  located  partially  in  New 
Mexico  and  Texas,  was  approved  as  an 
American  viticultural  area  on  March  18, 
1985  (T.D.  ATF-197). 

(c)  Distinct  valley  area.  According  to 
information  provided  by  the  petitioner, 
the  non-mountainous  part  of  Luna 
County  conveniently  divides  into  two 
physiographic  areas,  the  piedmont 
slopes  surrounding  flie  mountains  and 
the  ba«in  floor  valley  area.  The  nearly 
level  to  very  gently  sloping  basin  floors 
occupy  the  lower  parts  of  the 
landscapes  in  this  area.  The  three 
general  soil  associations  recognized  on 


these  basin  floors  include  the  Hondale- 
Mimbres-Bluepoint  association,  the 
Mimbres  association  and  the  Mimbres- 
Verhalen  association.  Most  water 
drainage  in  the  Mimbres  Valley 
viticultural  area  flows  into  these  closed 
basins.  It  is  part  of  a  larger  closed-basin 
complex  that  drains  into  the  Playa 
region  of  Northern  Chihuahua  in 
Mexico.  The  Mimbres  River  which 
originates  in  the  mountains  north  of 
Luna  County  is  the  principal  drainage  of 
the  Mimbres  Valley. 

The  more  extensive  and  important 
mountain  ranges  excluded  bom  the 
boundaries  of  the  viticultural  area 
include  the  Cook's  (Cookes)  Range 
located  to  the  east,  which  attains  an 
altitude  of  8,404  feet  on  the  sununit  of 
Cook's  (Cookes]  Peak,  and  the  Florida 
Mountains  located  southeast  of  Deming, 
with  altitudes  reaching  7,500  feet  These 
upland  areas  consisting  of  mountains 
and  hills  are  steep,  with  considerable 
differences  in  local  relief.  In  these 
mountain  areas,  temperatures  may  be 
expected  to  be  a  few  degrees  cooler  and 
precipitation  a  little  greater.  Soils  in 
these  areas  are  found  to  be  rocky  and 
not  useful  for  agriculture.  Reports 
compiled  by  the  New  Mexico  State 
Univeraity,  Agricultiiral  Experimental 
Station  at  Las  Cruces  titled  Soil 
Classification  for  Irrigation — Luna  and 
Grant  Counties  (Research  Reports  176 
and  200).  substantiate  the  distinction 
between  the  mountain  areas 
surrounding  the  Mimbres  Valley  and  the 
flood  plain  valley  areas  within  it 

Although  most  of  the  land  area 
included  within  the  boundaries  of  the 
viticultural  area  is  similar  in  topography, 
there  are  a  few  spotted  locations  where 
independent  lesser  mountains  are 
located  within  it.  They  are  Red 
Moimtain  (elevation  5,422  feet).  Black 
Mountain  (elevation  5,375  feet)  and 
Taylor  Mountain  (elevation  5,938  feet). 
They  are  rather  small  mountains  «vith 
minimal  amounts  of  foothills  associated 
with  them. 

As  a  result  of  the  combined  evidence 
provided  by  the  petitioner,  ATF  finds 
the  "Mimbres  Valley"  viticultural  area 
to  be  a  delimited  grape-growing  region 
distinguishable  by  geographical  features 
(soils,  water  availability  and  distinct 
valley  area). 

Discussion  of  Comments 

In  Notice  No.  556,  ATF  invited 
comments  from  interested  parties 
regarding  the  proposal  of  the 
establishment  of  the  Mimbres  Valley 
viticultural  area.  ATF  was  particularly 
interested  in  receiving  comments 
regarding  the  boundaries  of  the 
viticultural  area.  ATF  received  no 
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coBBMBnts  during  the  4fr<lay  oomment 
period- 


ATF  doM  not  tviih  to  ^ve  the 
impreMion  1^  approving  the  'TbILmbies 
Valley"  at  an  American  viticultuial  area 
that  it  ie  approving  or  endorsing  ttw 
quality  of  the  wine  that  comes  from  diis 
area.  ATF  is  approving  this  area  as 
being  distinct  and  notbetter  than  other 
areas.  9y  approving  this  area,  ivine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  the  origin  of  die  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
"Kfimbres  Valley"  wines. 

Re^datory  Flwdbility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  OM)  are  not  applicaltie  to  dtis 
final  rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rale  will  not  impose,  or 
otherwise  cease,  a  significant  increase 
in  reportittg,  recordkeeping,  or  odier 
oompiianoe  burdens  on  a  substantial 
number  of  small  entities.  This  final  rule 
is  not  expected  to  have  si^iificant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  diia  final  rale  will  not  have  a 
significant  economic  impact  on  a 
stdMtantial  number  of  small  entities. 

Compliance  with  Executive  Order  122S1 

It  has  been  determined  that  this  final 
rule  is  not  dassified  as  a  "major  rule" 
within  the  meaning  of  Executive  Oder 
12281. 46  FR 13193  (1981).  because  it  wiU 
not  have  an  annual  e£Eect  on  the 
economy  of  $100  million  or  mote;  it  «vill 
not  ressJt  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  ejects  on  competition. 
emptoyment.  investment,  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  writh  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwoik  Redaction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  9&-i511, 44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations.  5  CFR  Part  132a  do  not 
apply  to  dus  final  rule  because  no 
requiresaeat  to  collect  information  is 
proposed. 


A  copy  of  the  petition  and  supporting 
evidence  an  avaflaUe  for  fatspection 
daring  mnnal  business  hoars  at  the 
following  location:  ATF  Reading  Room. 
Room  4407,  Office  of  Public  Affairs  and 
DisckMure.  tak  nd  Peanajdvania 
Avenue  NW,  Washington.  DC  20226. 

Drafting  InformatUNi 

The  principal  audior  of  diis  document 
is  Edward  A.  Reisman.  FAA.  ^^ne  and 
Beer  Branch.  Bueao  of  Alcohol. 
Tobacco  and  Firearms. 

list  of  Subj«:ts  in  27  CFR  Part  • 

Administrative  practice  and 
procedure.  Consumer  protection. 
Vitioultural  areas.  Wina. 

Authority  and  Issuance 
PART»-(AIIEMOED] 

27  CFR  Part  »-AMERICAN 
VmCULTURAL  AREAS  is  amended  as 
follows: 

Parajgnyh  1.  The  authority  citation  for 
Part  9  is  revised  to  read  as  follows  and 
the  authority  citations  following  i  9.23 
and  i  9.29  are  removed: 

Aiattinity:27U.S£.206. 

Par.  lA.  The  table  of  sections  in  27 
CFR  Part  9,  Subpart  C,  is  amended  to 
add  the  title  of  S  9.103  to  read  as 
follows: 

SubpartC    Apiroved American VWouaunl 
Areas 


9.10S    Mimbres  Valley. 

Par.  2.  Subpart  C  is  amended  by 
adding  {  9.103  to  read  as  follows: 

Subpart  C— Approved  Amwican 
VWcatturalArMM 


S  9.103   MmtiresValey. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Mimbres  Valley." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
tlie  Mimbres  Valley  viticultural  area  are 
28  U.S.G.S  quadrangle  maps  (28-7.5 
minute  series  and  2-15  minute  series). 
They  are  entitled: 

(1)  "Akela.  N.  Max.."  7.5  minute 
series,  edition  of  1972; 

(2)  "Antelope  Hill  N.  Mex.."  7 A 
minute  series,  edition  of  1963 
(photoinspected  1974); 

(3)  "Bisbae  Hills.  N.  Mex.,"  7.5  minute 
series,  edition  of  1965; 

(4)  "Bowlin  Ranch.  N.  Mex.."  7.5 
minute  series,  edition  of  1965; 


(5)  Xapital  Dome.  N.  Mex.."  7J 
miasla  series,  edition  of  1986; 

m  Xame.  N.  Mex.."  7.5  minute 
series,  edition  of  1986: 

(7)  Xohuabos.  N.  Mex.."  ^JS  minute 
series,  edition  of  1986; 

(8)  "Cohmbtts  NB.  N.  Mex.."  7.5 
minate  series,  edition  of  1986; 

(9)  "Columbus  SB.  N.  Mex.."  7.5 
ndnute  series,  editian  of  1966; 

(10)  "Darning  East.  N.  Mex.."  7.S 
minate  series,  edttioa  of  1966; 

(11)  "Deming  West  N.  Mex.,"  7 A 
minate  secies,  edition  of  1964 
(photoinspected  1972); 

(12)  "Dwyer.  N.  Mex.."  15  minate 
series,  edition  of  1956; 

(13)  "Faywood  Station.  N.  Max.,"  7.5 
minute  series,  edition  of  1947; 

(14)  "Florida  Gap.  N.  Max.,"  7.5 
mintue  series,  edition  of  1964; 

(15)  "Goat  Ridge.  N.  Mex.."  7.5  minute 
series,  edition  of  1964; 

(16)  "Gym  Peak.  N.  Mex.,"  7.5  minute 
series,  edition  of  1964; 

(17)  "Hermanas.  N.  Max.."  7.6  minute 
series,  edition  of  1964; 

(18)  "MaUMis  tfilL  N.  Mex.."  7.5 
minute  series,  edition  of  1965; 

(19)  "Midway  Butte,  N.  Mex.,"  7.5 
minute  series,  edition  of  196S; 

(20)  "Myndus.  N.  Uex^"  7 A  minute 
series,  edition  of  1972: 

(21)  "North  Peak.  N.  Max.."  7.5  minute 
series,  edition  of  1965; 

(22)  "Red  Mountain.  N.  Max.,"  7.5 
minute  series,  edition  of  1965; 

(23)  "San  Lorenzo,  N.  Mex.."  15 
minnte  series,  edition  of  1950; 

(24)  "Sibley  Hole.  N.  Mex.."  7  J  minute 
series,  edition  of  1972; 

(25)  "Soudi  Peak.  N.  Max.."  7.5  minute 
series,  edition  of  1965; 

(26)  "^Mkiing.  N.  Mex.,"  7.5  minute 
series,  etfition  of  1964; 

(27J  "West  Lime  Hills.  N.  Mex.."  7.5 
minute  series,  edition  of  1965;  and 

(28)  "WiUiams  Ranch.  N.  Max.."  7.5 
minute  series,  edition  of  1964. 

(c)  Boundaries.  The  Mimbres  Valley 
viticultural  area  is  located  within  Grant 
and  Luna  Counties,  New  Mexico.  The 
boundaries  are  as  follows:  The 
beginning  point  is  located  at  Faywood 
Station  on  an  unimproved  dirt  road  at 
benchmark  4911  in  Luna  County,  New 
htexico  on  the  northern  part  of  Section 
2.  Township  21  South  fniS).  Range  12 
West  (R12W)  on  the  Faywood  Station  ^ 
Quadrangle  U.S.G.S.  map; 

(1)  From  the  beginning  point  the 
boundary  runs  northeast  2,25  miles 
along  an  unimproved  dirt  road  until  it 
intersecU  U.S.  Roudi  ISO  (indicated  on 
map  as  U.S.  Rte.  260)  at  New  Mexico 
Hi^way  61  (indicated  on  map  as  an 
unnumbered  secondary  highway)  at  die 
soudi  portion  of  Sec.  aa  T20S/R11W: 
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(2)  The  boundary  proceeds  in  a 
generally  northerly  direction  on  fiJA. 
Hwy.  61  for  34.5  miles  crossing  over  U.S. 
Rte.  90  (indicated  on  map  as  U.S.  Rte. 
180)  west  of  San  Lorenzo.  NJM.  until  it 
meets  an  unimproved  dirt  road  near 
Bear  Canyon  Dam  at  the  west  line  of 
Sec.  28,  T16S/R11W  on  the  San  Lorenzo, 
N.  Mex.  U.S.G3.  map; 

(3)  It  then  heads  east  on  the 
unimproved  dirt  road  for  .2  mile  until  it 
meets  the  Mimbres  River  at  Sec.  28, 
T16S/R11W; 

(4)  It  then  goes  south  on  the  Mimbres 
River  for  .25  mile  until  it  intersects  the 
6,000  foot  elevation  contour  line  at  Sec. 
28.  T16S/R11W; 

(5)  From  there  the  boundary  runs 
south  along  the  6,000  foot  elevation 
contour  line  until  it  meets  the  east  line 
ofSecll.Tl7S/RllW: 

(6)  Then  it  proceeds  south  on  the 
section  line  for  .6  mile  until  it  hits  the 
south  Une  of  Sec.  12.  TlTS/RllW; 

(7)  Then  it  travels  east  on  the  section 
line  for  1.8  miles  until  it  intersects  an 
unimproved  dirt  road  in  Noonday 
Canyon  on  the  north  line  of  Sec  18, 
T17S/R10W: 

(8)  It  then  heads  south  on  the 
unimproved  dirt  road  for  2.2  miles  until 
it  intersects  a  medium  duty  road  at  the 
northern  part  of  Sec.  30.  T17S/R10W; 

(9)  The  boundary  goes  south  on  the 
medium  duty  road  for  .8  mile  until  it 
reaches  the  north  line  of  Sec.  31,  T17S/ 
RlOW: 

(10)  The  boundary  goes  east  5  miles 
on  the  section  line  to  the  east  line  of 
Sec  36,  T17S/R10W: 

(11)  The  boundary  proceeds  souUi  on 
the  section  line  for  13  miles  to  the  south 
line  of  Sec  36  (also  indicated  on  map  as 
Luna/Grant  Country  line).  T19S/R10W 
on  the  Dwyer,  N.  Mex.  U.S.G.S.  map; 

(12)  The  boundary  travels  west  on  the 
Luna /Grant  Coimty  line  for  three  miles 
to  the  east  line  of  Sec  4,  T20S/R10W; 

(13)  The  boundary  goes  south  on  the 
section  line  for  three  miles  to  the  south 
line  of  Sec  16.  T20S/R10W; 

(14)  Then  it  goes  west  on  the  section 
line  for  approximately  .6  mile  to  a  light 
duty  road  located  500  feet  south  of 
Benchmark  5119  on  the  south  line  of  Sec 
16.  T20S/R10W; 

(15)  The  boundary  headr  south  on  the 
light  duty  road  for  approximately  10.25 
miles  until  it  meets  Hwy.  180  at 
Benchmark  4672  near  the  west  line  of 
Sec  9.  T22S/R10W  on  the  Spalding.  N. 
Mex.  U.S.G.S.  map; 

(16)  Then  it  proceeds  southeasteiiy  on 
Hwy.  180  for  approximately  5  miles  to 
the  north  line  of  Sec  6.  T23S/R9W  on 
the  Deming  West  N.  Mex.  U.S.G.S.  map: 

(17)  It  then  goes  east  on  the  section 
line  approximately  11.75  miles  to  the 


east  line  of  Sec  1,  T23S/R8W  on  the 
Came.  N.  Mex.  U.S.G.S.  map; 

(18)  It  then  travels  south  on  the 
section  line  for  1.5  miles  until  it  meets 
an  unimproved  dirt  road  at  Sec  12, 
T23S/R8W; 

(19)  It  follows  the  unimproved  dirt 
road  in  a  easterly  direction  for  3  miles  to 
Came  Windmill  at  the  northeast  part  of 
Sec.  17.  T23S/R7W; 

(20)  From  there  it  follows  an 
unimproved  dirt  road  in  a  southeasterly 
direction  for  .75  mile  until  it  meets  the 
south  line  of  Sec.  16.  T23S/R7W; 

(21)  Then  it  proceeds  east  along  the 
section  line  for  9  miles  until  it  arrives  at 
the  east  line  of  Sec.  24,  T23S/R6W  on 
the  Myndus,  N.  Mex.  U.S.G.S.  map; 

(22)  Then  it  goes  south  on  the  section 
line  for  15  miles  until  it  meets  the  south 
line  of  Sec  36.  T25S/R6W  on  the  Sibley 
Hole.  N.  Mex.  U.S.G.S.  map; 

(23)  Then  it  heads  west  on  the  section 
line  for  8  miles  until  it  intersects  the 
4.200  foot  elevation  contour  line  at  the 
southeast  comer  of  Sec.  34,  T25S/R7W 
on  the  Gym  Peak.  N.  Mex.  U.S.G.S.  map; 

(24)  Then  it  heads  north  on  the  4,200 
foot  elevation  contour  line  for  11  miles 
until  it  meets  N.M.  Hwy.  549  (indicated 
on  map  as  U.S.  Rte.  70/80/180)  at  the 
southwest  comer  of  Sec  5,  T24S/R7W 
on  the  Florida  Gap,  N.  Mex.  U.S.G.S. 
map; 

(25)  The  boundary  heads  west  on 
M.M.  Hwy.  549  (indicated  on  map  as 
U.S.  Rte.  70/80/180)  for  4.5  miles  until  it 
meets  the  light  duty  road  at  the  east  line 
of  Sec.  3,  T24S/R8W  on  the  Capital 
Dome,  N.  Mex.  U.S.G.S.  map; 

(26)  It  then  goes  south  on  the  light 
duty  road/section  line  for  4  miles  until  it 
meets  another  light  duty  road  at  the 
south  line  of  Sec.  22,  T24S/R8W; 

(27)  Then  the  boundary  heads  west  for 
2  miles  on  the  light  duty  road/section 
line  until  it  intersects  an  unimproved 
dirt  road  at  the  east  line  of  Sec.  29, 
T24S/R8W; 

(28)  Then  it  travels  south  on  the 
imimproved  dirt  road/section  line  for  2 
miles  until  it  meets  another  unimproved 
dirt  road  at  the  south  line  of  Sec.  32. 
T24S/R8W; 

(29)  It  then  moves  west  .25  mile  on  the 
unimproved  dirt  road  until  it  reaches  the 
east  line  of  Sec.  5.  T25S/R8W; 

(30)  Then  it  goes  south  on  the  section 
line  for  6  miles  until  it  reaches  an 
unimproved  dirt  road  near  Crawford 
Ranch  at  the  north  line  of  Sec  5,  T25S/ 
R8W  on  the  South  Peak.  N.  Mex. 
U.S.G.S.  map; 

(31)  Then  it  follows  the  unimproved 
dirt  road  in  a  southwest  then  soutbem 
direction  for  approximately  3  miles  until 
it  hits  the  north  line  of  Sec  19.  T2eS/ 
R8W; 


(32)  It  then  travels  east  for  1.1  mils 
along  the  section  line  until  it  hits  the 
east  line  of  Sec  2a  T26S/R8W; 

(33)  From  there  it  proceeds  south  for  2 
miles  on  the  section  line  until  it 
intersects  the  north  line  of  Sec  33. 
T28S/R8W; 

(34)  It  then  heads  east  for  5  miles  on 
the  section  line  until  it  intersects  the 
east  line  of  Sec  31,  T28S/R7W  on  the 
Gym  Peak.  N.  Mex.  U.S.G.S.  map; 

(35)  The  boundary  goes  south  on  the 
section  line  for  7  miles  imtil  it  meets  the 
north  line  of  Sec  5  (which  also  is  a  light 
duty  road),  T28S/R7W  on  the  Columbus 
NE,  N.  Mex.  U.S.G.S.  map; 

(36)  Then  it  goes  east  for  4  miles  on 
the  section  line  until  it  meets  the  east 
line  of  Sec.  2  near  Oney  Tank  T28S/ 
R7W; 

(37)  Then  it  goes  south  on  the  section 
line  for  8.7  miles  until  it  meets  the  New 
Mexico.  U.S.A./Mexico  Intemational 
border  at  the  east  line  of  Sec.  17,  T29S/ 
R7W  on  the  Columbus  SB,  N.  Mex. 
U.S.G.S.  map; 

(38)  The  boundary  follows  in  a 
westerly  direction  along  the 
Intemational  border  for  23  miles  to  the 
west  line  of  Sec  18,  T29S/R10W  on  the 
Hermanas,  N.  Mex.  U.S.G.S.  map; 

(39)  It  then  heads  north  on  the  westem 
section  for  3.5  miles  to  the  north  line  of 
Sec.  31,  T28S/R10W; 

(40)  It  then  moves  east  for  13  miles  on 
the  section  line  until  it  intersects  the 
east  line  of  Sec  32,  T28S/R8W  on  the 
Columbus,  N.  Mex.  U.S.G.S.  map; 

(41)  Then  it  follows  the  section  line 
north  for  8  miles  imtil  it  meets  the  south 
hne  of  Sec.  18,  T27S/R8W  on  the  North 
Peak.  N.  Mex.  U.S.G.S.  map; 

(42)  Then  it  proceeds  west  on  the 
section  line  for  11  miles  to  the  west  part 
of  Sec.  16  identified  as  longitude  point 
107  degrees.  52  minutes,  30  seconds, 
T27S/R10W  on  the  West  Lime  Hills,  N. 
Mex.  U.S.G.S.  map; 

(43)  Then  it  moves  north  on  the  107 
degrees,  52  minutes,  30  seconds 
longitude  point  for  9  miles  until  it 
intersects  the  north  line  of  Sec.  4,  T2eS/ 
RlOW  on  the  Midway  Butte,  N.  Mex. 
U.S.G.S.  map; 

(44)  Then  it  goes  west  on  the  section 
line  for  6.5  miles  until  it  meets  the  west 
line  of  Sec  33.  T25S/R11W  on  the 
Bisbee  Hills,  N.  Mex.  U.S.G.S.  map; 

(45)  The  boundary  then  travels  north 
on  the  section  line  for  26.5  miles 
(crossing  the  Soudiem  Pacific  Railroad 
tracks)  until  it  intersects  with  the 
Atchison,  Topeka  and  Santa  Fe  Railroad 
tracks  on  the  west  line  of  Sec  21,  T21S/ 
RllW  on  the  Spalding,  N.  Mex.  U.S.G.S. 
map; 

(46)  Finally  it  follows  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  tracks  in 


a  northwesterly  diractkM  for  5  milet 
until  it  reaches  the  beginning  point  at 
benchmark  4911  on  an  unimproved  dirt 
road  in  Faywood  Station  at  Se&  2, 
T21S/P12W  on  the  Faywood  Statioa  N. 
Mex.  U.S.G.S.  map. 

Signed:  October  25. 1965. 
Stephen  E.  Mnin. 

Director. 

Approved  November  A,  19BS. 
Edward  T.  Stevenson. 
Deputy  Assistant  Secretary  (Operations). 
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27CFRPart9 

(TJ>.  ATF-21t:  Raf.  HOMO*  Na  S«2] 

South  Coast  VlticultunU  AfM 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Treasury. 

ACTION;  Final  rule:  Treasury  decision. 

summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  has 
decided  to  establish  a  viticultural  area 
in  California  to  be  known  as  "South 
Coast."  This  decision  is  the  result  of  a 
petition  sabmitted  on  behalf  of  the 
South  Coast  Vintners  Association,  a 
group  of  wineries  in  the  area.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  in  wine  labeling  and  advertising 
enables  winemakers  to  label  wines 
more  precisely  and  helps  consumers  to 
better  identify  the  wines  they  purchase. 
EFFECTIVE  DATE:  December  23. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Steve  Simon.  FAA.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Fireartns,  1200  Pennsylvania  Avenue. 
NW.  Washington.  DC  20226  (202-565- 
7626). 

SUPPUMENTARY  INFORMATION: 
Background 

ATF  regulations  In  27  CTR  Part  4 
provide  for  the  establishment  of  definite 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements. 

Part  9  of  27  CFR  provides  for  the 
listing  of  approved  American  viticultural 
areas,  the  names  of  which  may  be  used 
as  appellations  of  origin. 

Section  4.2Sa(eKl),  Title  27  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Section  C2Sa(e)(2)  outlines  tfie 
procedures  for  proposing  an  American 
viticullurai  area.  Any  interested  person 


may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Notice  of  ftoposed  Ridsmaking 

ATF  received  a  petition  from  the 
South  Coast  Vintners  Association, 
proposing  an  area  south  of  Los  Angeles. 
California,  as  a  viticultural  area  to  be 
known  as  "South  Coast"  The  area 
contains  about  1.800  square  miles.  It  is 
located  along  the  Pacific  coastline 
between  Los  Angeles  and  the  Mexican 
border.  There  are  about  3,000  acres  (rf 
grapes  currently  planted  in  the  area.  The 
petitioner  stated  that  at  least  15 
wineries  are  operating  within  the  area. 

In  response.  ATF  published  a  notice  of 
proposed  rulemaking,  Notice  No.  562.  in 
the  Federal  Register  on  April  19, 1985  (SO 
FR 15568).  That  notice  proposed 
establishment  of  die  •*South  Coast" 
viticultural  area  and  solicited  public 
comment  with  respect  to  the  proposed 
viticultural  area. 

During  the  comment  period,  which 
closed  June  3, 1985,  no  comments  were 
received.  Accordingly,  this  document 
establishes  tite  "South  Coast" 
viticultiiral  area  with  the  same 
boundaries  as  proposed  in  Notice  No. 
562.  Some  changes  in  the  descriptive 
wording  of  those  boundaries  have  been 
made,  in  order  to  better  describe  die 
"South  Coast"  boundaries;  but  no 
substantive  change  has  been  made. 

Name  of  the  Area 

Winegrape  growing  in  the  coastal 
region  south  of  Los  Angeles  is  of 
relatively  recent  origin,  as  compared 
with  some  other  areas  of  California. 
However,  uncontradicted  evidence 
demonsti-ates  that  "South  Coast"  is  the 
name  by  which  this  grape-growing  area 
is  currently  known.  Sudi  evidence 
includes  the  following: 

(a)  Wine  Maps,  published  in  1984  by 
The  Wine  Spectator,  designates  various 
coastal  grape-growing  areas  of 
California.  One  such  area  is  identified, 
on  both  a  "Key  Map"  and  a  more 
detailed  map.  as  "South  Coast"  The 
area  shown  on  these  maps  corresponds 
to  the  viticultural  area  established  by 
this  Treasury  decision. 

(b)  The  South  Coast  Vintners 
Association  [the  petitioner]  was 
incorporated  in  the  State  of  California 
on  Januaiy  31, 1984.  Prior  to 
incorporation,  this  association  existed 
informally  for  several  years.  Its 
membership  includes  most  of  the 
wineries  in  the  ''Soutii  Coast" 
viticultiiral  area.  While  in  existence,  tiie 
petition  stated,  this  association  "has 
created  publications  featuring  'South 
Coast'  wines,  has  held  joint  tastings  and 
public  relations  functions,  and  generally 
has  sought  to  create  name  and  location 


identification  in  the  wine  industry  for 
'South  Coast'  fine  wines."  As  evidence 
of  this  efibtt  the  petitioner  submitted  a 
booklet  published  by  it  titied  "South 
Coast  Wineries."  This  booklet  features  a 
map  showing  the  locations  of  the 
association's  winery  members,  and  also 
contains  this  description:  "The  wineries 
are  located  in  the  foothills  and  valleys 
of  the  coastal  region,  most  less  than 
thirty  miles  from  the  ocean.  Here  die 
combination  of  higher  elevations,  well 
drained  soils,  and  cooling  Pacific 
breezes  produce  an  ideal  environment 
for  growing  the  finest  European  grape 
varieties." 

Geographical  Descr^on  of  the  Ana 

The  "South  Coast "  viticultiiral  area  b 
distingmshed  geographically  from  the 
surrounding  areas  as  follows: 

(1)  To  the  north,  the  area  is  set  off  by 
the  predominant  urbanization  of  Los 
Angeles  County,  which  makes  grape- 
growing  there  unfeasible.  The  petitioo 
explained  this  as  foUows:  "No  doubt 
portions  of  Los  Angeles  County  would 
qualify  (with  respect  to  name]  as  "South 
Coast'  However,  as  a  practical  matter 
the  entire  Los  Angeles  County  coastal 
area  is  urbanized  and  no  present  or 
potential  grape  growing  areas  exist 
Since  no  grapes  come  from  Los  Angeles 
County  and  it  is  very  unlikely  that  any 
ever  wiU.  it  was  considered  confusing  to 
include  the  County  in  'South  Coast'  " 

(2)  To  the  west  the  area  is  bounded 
by  the  Pacific  Ocean. 

(3)  The  southern  boundary  of  the  area, 
the  Mexican- American  border,  does  not 
correspond  to  a  geographical  distinctioa 
However,  since  27  CFR  Part  9  is  titied 
"American  Viticultural  Areas."  and 
since  "American"  is  defined  in  27  CFR 
9.11  as  "Of  or  relating  to  the  several 
States,  the  District  of  Columbia,  and 
Puerto  Rico,"  it  is  evident  that  an 
American  viticultural  area  must  not 
extend  into  Mexico. 

(4)  To  the  east  the  proposed  area  is 
distinguished  geographically  by  the  limit 
of  "coastal  influence."  This  distinction 
was  described  in  the  petition  as  follows: 
"Applicant  believes  that  'coast'  infers 
some  substantial  coastal  inflaence  on 
the  grape  growing  areas  involved, 
resulting  in  classification  of  same  as 
Zones  I  through  m  of  the  Davis  scale. 
While  many  ^tipes  are  grown  in  San 
Bernardino,  eastern  Riverside,  eastern 
San  Diego  and  Imperial  Counties,  they 
are  grown  in  Zones  IV  or  V,  and  are 
primarily  table  grapes  rather  than  wine 
grapes." 

A  good  explanation  of  the  "Davis 
scale"  for  classifying  the  climates  of 
wine  regions  is  given  in  Alexis 
Line/line's  New  Encyclopedia  of  Wines 
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&  Spirits  (New  Yoric.  Alfred  A.  Knopf. 
1964)  on  page  496: 

One  of  the  achieveroenta  of  the  men  at 
Davia  waa  the  claaaification  of  the  California 
viticultural  diatricta  into  five  temperature 
zonea.  In  the  1930a  Profeaaora  A.  |.  Winkler 
and  Maynard  Amerine  studied  the  relation 
between  climate  and  the  quality  of  «vine 
produced  from  different  grape  varietiea  in  the 
varioua  regiona  of  California.  They  found  that 
temperature  is  one  of  the  moat  important 
climatic  factora  affecting  the  succeaaful 
cultivation  of  wine  grapea  and  that  the 
aummation  of  daily  degree  readinga  ia  of 
aignificant  value  for  predicting  the  beat 
varietiea  to  be  grown  in  any  diatrict.  Their 
heat  Btmimation  concept  developed  from  the 
total  mean  daily  temperaturea  above  50  *F. 
(10  *C.)  for  the  days  from  April  1  through 
October  31.  50  *F.  ia  the  temperature  above 
which  moat  vine-shoot  growrth  occurs;  the 
time  period  corresponds  to  the  vine-gro%ving 
season.  Thus,  a  day  with  an  average 
temperature  of  65  'F.  is  given  a  heat 
summation  value  of  15  "degree-days."  Five 
climate  regions  were  then  defined  according 
to  the  totals  for  the  season: 
Region  I — less  than  2,500  degree-daya 
Region  0—2,501  to  3,000  degree-days 
Region  IQ — 3,001  to  3,500  degree-daya 
Region  IV— 3,501  to  4.000  degree-days 
Region  V — more  than  4,000  degree-days 

Knowing  the  temperature  region  of  hia 
vineyard,  a  grape-grower  can  make  a  general 
prediction  as  to  which  vines  will  prove  most 
succeaaful.  .  .  In  warmer  districts  the  grapes 
mature  quickly  and  yield  huge  crops,  but  the 
acidity,  color,  and  aroma  are  too  low  to  make 
good  dry  table  wines.  Dessert  or  fortified 
wine  requiring  much  natural  grape  sugar  and 
common  table  wines  are  made  in  these  hot 
sections  of  the  state.  In  the  cooler  vineyards, 
where  a  vine  can  bear  only  a  limited  crop,  the 
fruit  can  ripen  sMwly,  retain  its  high  acidity, 
and  concentrate  those  elements  of  color  and 
aroma  which  make  frne  table  winea. 

The  premium  wne  districts  of  California 
fall  in  Regions  I II.  and  ID,  while  Regiona  IV 
and  V  produce  mostly  table  grapes  or  the 
bulk  and  dessert — fortified — winea  already 
mentioned. 

Miscellaneous 

ATF  does  not  want  to  give  the 
impression  by  approving  "South  Coast" 
as  a  viticultural  area  that  it  is  approving 
or  endorsing  the  quality  of  the  wine 
from  this  area.  ATF  is  approving  this 
area  as  being  distinct  and  not  better 
than  other  areas.  By  approving  this  area, 
ATF  allows  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  the  origin  of  the  grapes.  Any 
commercial  advantage  can  only  come 
from  constmier  acceptance  of  "South 
Coast"  wines. 

The  following  approved  viticultural 
areas  are  located  entirely  within  the 
boundaries  of  "South  Coast": 
'Temecula"  (S  9.50)  and  "San  Pasqual 
Valley"  [i  9.25).  Bodi  smaller  areas  are 
influenced  by  coastal  climate  factors.  In 
establishing  a  large  viticultural  area 


based  on  geographical  features  which  Drafttng  Infonnatkn 

^wS^l*;;nl.?jri"'*H^^K.H-  T^^  P^cipal  author  of  this  document 

recogmzes  that  the  distmctions  between  j,  gtevS  SimSn.  FAA,  Wine  and  Beer 

a  smaU  area  and  its  surroundmgs  are  g^^  gureau  of  Alcohol,  Tobacco  and 

more  refined  than  the  differences  i7i^<..— . 

,    .  ,  ...  rirearms. 

between  a  large  area  and  its 

surrotmdings.  It  is  possible  for  a  large  Issuance 

viticultural  area  to  contain  approved  Accordingly,  27  CFR  Part  9  is 

viticultural  areas,  if  each  area  fulfills  the  amended  as  foUows: 

requirements  for  establishment  of  a 

viticultural  area.  PART  ^-AMERICAN  VITICULTURAL 

Regulatory  FlexibUity  Act  AREAS 

The  provisions  of  the  Regulatory  „  Paragraph  1.  The  authori^^  citation  for 

Flexibihty  Act  relating  to?final  f^  «  "  '^."•^f^ »?  '«»?  as  follows  and 

regulatory  flexibihty  analysis  (5  U.S.C.  ^^'^^^S*'"  ^  '^^  T  foUowmg  §  9.22 

604)  are  not  applicable  to  this  final  rule,  *°^  ^"^  ^™  removed, 
because  it  will  not  have  a  significant  Authority:  27  U.S.C  205. 

economic  impact  on  a  substantial  pg,.  2.  The  table  of  sections  in  27  CFR 

number  of  small  entities.  The  final  rule  Part  9,  Subpart  C,  is  amended  to  add  the 

IS  not  expected  to  have  significant  title  of  §  9.104,  to  read  as  follows: 

secondary  or  incidental  effects  on  a  •        *        •        *        • 
substantial  number  of  small  entities. 

Further,  the  final  rule  will  not  Impose,  or  Subpart  C— Approved  Amerlcen  VWeuHurrt 

otherwise  cause,  a  significant  increase  Areae 

in  the  reporting,  recordkeeping,  or  other  Sec. 

compliance  burdens  on  a  substantial  ***** 

number  of  small  entities.  g.i04    South  Coast. 

Accordingly,  it  is  hereby  certified  ***** 
under  the  provisions  of  section  3  of  the  Par.  3.  Subpart  C  of  27  CFR  Part  9  is 

Regulatory  Flexibihty  Act  (5  U.S.C.  amended  by  adding  S  9.104,  which  reads 

60S(b))  that  this  final  rule  will  not  have  a  as  follows: 
significant  economic  impact  on  a 

substantial  number  of  small  entities.  8  9.104    SoultiCoaet 
Tf        ^     «_j     — —  (a)  A/dme.  The  name  of  the  viticultural 

Executive  Order  12291  ^^^^  described  in  this  section  is  "South 

In  compliance  with  Executive  Order  Coast" 
12291  of  Feb.  17, 1981,  the  Bureau  has  (b)  Approved  maps.  The  appropriate 

determined  that  this  final  rule  is  not  a  mapn  for  determining  the  boundaries  of 

major  rule  since  it  will  not  result  in:  South  Coast  viticultural  area  are  four 

(a)  An  annual  effect  on  the  economy  U.S.G.S.  maps.  They  are  tided: 

of  $100  million  or  more;  l^)  ^an  Diego,  1:250,000  series,  1958 

(b)  A  major  increase  in  costs  or  prices         ,»le     .    ?       .  o.r»»~,  -«,.„ 
for  consumers,  individual  industries.  ,  ^^  Santa  Ana.  1:250,000  series.  1959    - 

Federal.  State,  or  local  govermnent  ^'^^^^^'^  ^^^^^-  .    ,  ,^  ^      .      ,,„ 

agencies,  or  geographical  regions;  or  JJis^'?^)       ^''^'^  »*"«^'  ^^^^ 

roml>^tS';luZ!^tf  ""''r    ♦  T)  WUdomar  Quadrangle.  7.5  minute 

n3.S  n  5  T    Ki^^^fTl^  »«"«»•  1953  (photorevised  1973). 
?^P-  h^-Si  «„t.  Jll!     1^  °  "?'''**  (c)  Boundary-{l]  General.  Ae  South 

^r?;t?c!.  h«    7    t         ~7**^  Coast  viticultiird  area  U  located  in 

Silr^^       ^      IT""*"  California.  TTie  starting  point  of  the 

domestic  or  export  markets.  foUowing  boundary  desSiption  is  the 

Paprnwork  Reihicdon  Act  northern  intersection  of  the  Orange 

_,  .  .         ,  ,  .  County  line  with  the  Pacific  Ocean  (on 

The  provisions  of  the  Paperwork  the  Long  Beach  map). 
Reducti^on  Act  of  1980  Pub.  L  96-511.  44  (2)  Boundary  DescripUon-{i]  From 

U.S.C.  Chapter  35.  and  its  implementing  the  starting  point  generally 

regulatioiHh  5  CFR  Part  1320.  do  not  northeastward,  eastward,  and 

apply  to  this  final  rule  because  no  southeastward  along  the  Orange  County 

requirement  to  coUect  infonnation  is  hne.  to  the  intersection  of  that  county 

™PO»«<>.  line  with  die  township  line  on  the 

List  of  Subjects  in  27  CFR  Part  9  northern  border  of  Township  7  South  (in 

Range  6  West;  on  the  Santa  Ana  map). 
Administrative  practice  and  (ii)  From  tiiere  eastward  along  that 

procedures.  Consumer  protection,  township  line  to  its  intersection  with  die 

Viticultural  areas.  Wine.  northern  boundary  of  the  Temecula 
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viticultural  area  described  in  ft  9.50;  at 
this  pfMnt,  the  Temecula  viticultural  area 
boundary  coincides  with  the  boundary 
of  the  Cleveland  National  Forest  (on  the 
Wildomar  Quadrangle  map). 

(iii)  From  there  following  the  northern 
boundary  of  the  Temecula  viticultural 
area,  at  and  near  its  northernmost  point, 
generally  northeastward,  eastward,  and 
southeastward  until  the  Temecula 
viticultural  area  boundary  again 
intersects  the  township  line  on  the 
northern  border  of  Township  7  South  (in 
Range  4  West;  thus  all  of  the  Temecula 
viticultural  area  is  included  inside  of 
South  Coast  viticultural  area). 

(iv)  Then  eastward,  along  &e 
township  line  on  the  northern  border  of 
Township  7  South,  to  the  San 
Bernardino  Meridian  (on  the  Santa  Ana 
map). 

(v)  Then  southward  along  the  San 
Bernardino  Meridian  to  the  Riverside 
County-San  Diego  County  line. 

(vi)  Then  westward  along  that  county 
line  for  about  7V4  miles,  to  the  western 
boundary  of  the  Cleveland  National 
Forest  (near  the  Pechanga  Indian 
Reservation). 

(vii)  Then  generally  southeastward 
along  the  Cleveland  National  Forest 
boundary  to  where  it  joins  California 
Highway  76. 

(viii)  From  there  generally 
southeastward  along  Highway  76  to 
California  Highway  70. 

(ix)  Then  southeastward  along 
Highway  79  to  the  township  line  on  the 
northern  border  of  Township  12  South 
(in  Range  3  East). 

(x)  Then  eastward  along  that 
township  line  to  its  intersection  with  the 
range  line  on  the  eastern  border  of 
Range  3  East. 

(xi)  FVom  there  southward  along  that 
range  line  to  the  U.S.-Mexico 
international  border. 

(xii)  Then  westward  along  that 
international  border  to  the  Pacific 
Ocean. 

>  (xiii)  Then  generally  northwestward 
along  the  shore  of  the  Pacific  Ocean  to 
the  starting  point. 


Signed:  October  25, 1965. 
Stephao  E.  HiggiiM, 
Dinctor. 

Approved:  November  6, 1985. 
Edwaid  T.  Staveneoiv 
Deputy  Assistant  Secretary  (Operations). 
[FR  Doc.  85-27803  Filed  11-20-85;  8:45  am] 
BNJJNO  CODE  M10-91-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Carttflcationa  and  Exmnptiona  Under 
ttia  Intamational  Regulationa  for 
Pravantinfl  CoMalona  at  Saa;  USS 
O'BRIEN 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  refiect  that 
the  Secretary  of  the  Navy  has 
determined  that  USS  O'BRIEN  (DD  975) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as  a 
naval  destroyer.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
EFFECnVE  date:  November  5, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Captain  Richard  J.  McCarthy,  JAGC, 
U.S.  Navy,  Admiralty  Counsel,  Office  of 
the  )udge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria.  VA  22332-2400,  Telephone 
number  (202)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  diat  the 
Secretary  of  the  Navy  has  certified  that 


US&O'BRIEN  (DD  975)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I,  section  3(a),  pertaining  to  the 
placement  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  destroyer.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

Notice  is  also  provided  to  the  effect 
that  USS  O'BRIEN  (DD  975)  is  a  member 
of  the  DD  963  class  of  vessels  for  which 
certain  exemptions,  pursuant  to  72 
COLREGS,  Rule  38,  have  been 
previously  authorized  by  die  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  i  706.3,  32  CFR  Part  706.  are  equally 
applicable  to  USS  O'BRIEN  (DD  975). 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows; 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read; 

Authority:  33  U.S.C.  1605. 

§706.2    [Amended] 

1.  Table  Five  of  S  706.2  is  amended  by 
adding  the  following  vessel: 


Vtial 

Numbw 

Fonwd 
metthaadIgM 
toMmanttw 

Annex  I.MC 
2(a)(1) 
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ligm  IMS  than  4.5 
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Annex  1.  sec.  2(a) 
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Masthead  lights 
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Annex  1.  sec.  2(0 

Vertical 
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quaner  of  ship 

Annex  1.  sec.  3(a) 
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Annex  1,  sec. 
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00  975 





x._    _ 

X ;, 

4e.i 

Dated:  November  5, 1985 

Approved: 
John  Lehman, 
Secretary  of  the  Navy. 
(PR  Doc  85-27794  Filed  11-20-85;  8:46  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQ011  8S-16] 

Marina  Evant;  Annual  Parfcar 
ThanksQivtotg  RsQatta;  Parfcar,  AZ 

AQENCv:  Coast  Guard.  DOT. 
action:  Final  rule. 


;  This  rule  will  establish 
special  local  regulations  during  the 
Annual  Parker  Thanksgiving  Regatta. 
Through  this  action  the  Coast  Guard 
intends  to  ensure  the  safety  of 
spectators  and  participants  on  navigable 
waters  during  the  event 

EFFECnvc  DATE  These  regulations 
become  effective  on  November  29, 1985 
and  terminate  on  December  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Jorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affairs  Office, 
400  Oceangate  Boulevard,  Long  Beach, 
California  90822.  Tel:  (213)  590-2331. 

SUPPLEMENTARY  NffEORMATlON: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo,  Project  Officer. 
Boating  Affairs  Office,  Eleventh  Coast 
Guard  District  and  LT  David  S.  Riley, 
Project  Attorney.  Legal  Office,  Eleventh 
Coast  Guard  District. 

On  September  9, 1985,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (50  FR  36629). 
Interested  persons  were  requested  to 
submit  comments  and  no  comments 
were  received. 

Discussion  of  Comments 

Although  no  comments  were  received, 
interested  persons  wishing  to  comment 
may  do  so  by  submitting  written 
arguments  to  the  office  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT" 
in  this  preamble.  Commenters  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDll  85-16),  and 
give  reasons  for  their  comments.  Based 
on  comments  received,  the  regulation 
may  be  changed. 

Discussioa  of  Regulation 

The  Southern  California  Speedboat 
Club.  "Annual  Parker  Thanksgiving 
Regatta"  will  be  conducted  between  dKK) 
am  and  5:30  pm  on  November  29  thro 
December  1, 1985  adjacent  to  La  Paz 
County  Park.  This  event  will  have 


approximately  60  boats  13  to  20  feet  in 
length,  that  could  pose  a  hazard  to 
navigation.  Therefore,  vessels  desiring 
to  transit  the  regulated  area  may  do  so 
only  with  clearance  from  a  patrolling 
law  enforcement  vessel  or  an  event 
committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  since  the  regulated  area 
will  be  in  effect  for  a  short  period  of 
time. 

Since  the  impact  of  diis  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  smaU 
entities. 

List  of  Subjects  in  39  CFR  Part  100 

Marine  safety,  Navigation  (water). 

PART  10&-SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

Regulations 

In  consideration  of  the  foregoing  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Autbority:  33  U.S.a  1233;  49  CFR  1.46(b} 
and  33  CFR  10036. 

2.  Part  100  is  amended  by  adding  the 
S  100.35 11-85-16  to  read  as  follows: 

§100^    11-86-16— AnmiaiParkar 
Thanksgiving  Regatta,  Parker,  Arizona. 

(a)  Regulated  Area.  The  following 
area  will  be  closed  intermittently  to  all 
vessel  traffic  that  portion  of  Colorado 
River  in  frvnt  of  La  Paz  County  Park, 
Arizona. 

(b)  Effective  Dates.  These  regulations 
will  be  effective  from  6:00  AM  to  5:30 
PM  on  November  29  thro  December  1, 
1985. 

(c)  Special  Local  Regulations.  AD 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall  anchor,  block 
loiter  in,  or  impede  the  through  transit  of 


participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates,  unless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  a  citation  for  failure  to  comply. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  lif^and  property. 
He  may  be  reached  on  VHF  Channel  16 
(156.8  MHz)  when  required,  by  the  call 
sign  "PATCOM ". 

Dated:  November  5, 1985. 
A.B.  Beran, 

Rear  Admiral  (Lower  Half),  US.  Coast  Guard 
District  Commander,  Eleventh  Coast  Guard 
District 

(PR  Doc.  85-27815  Filed  11-20-85;  8:45  am) 

BHXINO  COOe  4910-14-M 


33  CFR  Part  100 

[CQD118S-17] 

Marina  Evant;  Laka  Havasu  Classic,  AZ 

agency:  Coast  Guard,  DOT. 
action:  Final  rale. 

summary:  This  rale  will  establish 
special  local  regulations  during  the  Lake 
Havasu  Classic.  Through  this  action  the 
Coast  Guard  intends  to  ensure  the 
safety  of  spectators  and  participants  on 
navigable  waters  during  the  event. 
effective  date:  These  regulations 
become  effective  on  November  27, 1985 
and  terminate  on  December  1, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
LTJG  Jorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affairs  Office, 
400  Oceangate  Boulevard,  Long  Beach, 
California  90822,  Tel:  (213)  590-2331. 
SUPPLEMENTARY  INFORMATION:  On 
September  9, 1985,  the  Coast  Guard 
published  a  notice  of  proposed 
ralemaking  in  the  Federal  Register  for 
these  regulations  (50  FR  36628). 
Interested  persons  were  requested  to 
submit  comments  and  no  comments 
were  received 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo,  Project  Officer, 
Boating  Affairs  Office,  Eleventh  Coast 
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Guard  District  and  LT  David  S.  Riley. 
Project  Attorney.  Legal  Office.  Eleventh 
Coast  Guard  District. 

Discustion  of  Conunents 

Although  no  comments  were  received, 
interested  persons  wishing  to  coomient 
may  do  so  by  submitting  written 
arguments  to  the  office  listed  under 
"FOR  FURTHER  INFORMATION  CONTACT" 
in  this  preamble.  Commenters  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDll  85-17),  and 
give  reasons  for  their  comments.  Based 
on  comments  received,  the  regulation 
may  be  changed. 

Discussion  of  Regulation 

The  Havasu  Sports  Federation.  "Lake 
Havasu  Classic"  will  be  conducted 
between  8:00  am  and  5:30  pm  on 
November  27.  thru  December  1. 1985  on 
the  Colorado  River  east  of  Spectator 
Point  in  Thompson  Bay.  Lake  Havasu. 
Arizona.  This  event  will  have 
approximately  50  tunnel  and  pleasure/ 
modified  V-bottom  outboards  16  to  20 
feet  in  length,  that  could  pose  a  hazard 
to  navigation.  Therefore,  vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  clearance  from  a 
patrolling  law  enforcement  vessel  or  an 
event  committee  boat. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FT?  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecssary,  since  the  regiJated  area  will 
be  in  effect  for  a  short  period  of  time. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

Regulations 

In  consideration  of  the  foregoing  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  lv48(b) 
and  33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  the 
§  100.35 11-85-17  to  read  as  follows: 


S  lOCSS  l1-«5-l7-taka  Havasu  Classic 
Lake  Havaau  Ctty,  Ariaona. 

(a)  Regulated  Area.  The  following 
area  will  be  closed  intermittently  to  all 
vessel  traffic:  that  portion  of  Thompson 
Bay,  Lake  Havasu.  Arizona  starting 
approximately  100  yards  on  a  bearing  of 
130T  off  Spectator  Point,  thence  due 
north  approximately  2200  yards,  thence 
due  west  approximately  2400  yards, 
then  back  to  the  starting  point 

(b)  Effective  Dates,  l^ese  regulations 
will  be  effective  from  8.-00  AM  to  5:30 
PM  on  November  27  thru  3a  and 
December  1, 1985. 

(c)  Special  Local  Regulations.  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  TTie  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event 

(1)  No  spectators  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates,  imless  cleared  for  such 
entry  by  or  through  an  official  regatta 
patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  a  citation  for  failure  to  comply. 

(3)  The  Patrol  Conunander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 
He  may  be  reached  on  VHP  Channel  16 
(156.8  MHz)  when  required,  by  the  call 
sign  "PATCOM". 

Dated  Novemt)er  5, 1985. 
A.B.  Bwao. 

Rear  Admiral  (Lower  Half).  U.S.  Coast  Guard 
Commander,  Eleventh  Coast  Guard  District 
(FR  Doc.  85-27816  Filed  11-20-65: 8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Merchandisa  Return  Service  for 
Federal  Agencies 

AGENCY:  Postal  Service. 
action:  Final  rule. 

summary:  This  rule  establishes  final 
regulations  permitting  federal  agencies 
to  use  Merchandise  Return  Service. 
Merchandise  Return  Service  provides  a 


means  by  which  a  parcel  can  be 
returned  to  a  federal  agency  with 
postage  paid  by  the  agency.  It  also 
provides  agencies  an  alternative  to 
First-Gass  Business  Reply  rates  when 
paying  postage  on  returned  parcels. 
CFKCIlVI  DATC  January  2, 1986. 
FOR  FURTHIR  INFORMATION  CONTACT 

Margaret  H.  Munro.  (202)  288-3252. 

SUPPUMDfTARV  information:  On 

September  4, 1985.  the  Postal  Service 
pubUshed  for  comment  in  the  Fedend 
Register  (50  FR  35843)  a  proposal  to 
revise  sections  137.276  a  and  f  of  the 
Domestic  Mail  Manual  and  add  section 
137.276h,  Penalty  Merchandise  Return. 
Interested  persons  were  invited  to    - 
submit  written  comments  concerning  the 
proposed  rule  by  October  4. 1985. 
Written  comments  were  received  from 
one  Federal  government  organization. 
The  commenter  did  not  oppose  the 
proposal,  but  requested  a  temporary 
waiver  for  one  of  its  coqiponents. 
The  commenter  stated  that  its 
component's  conversion  to  use  of 
postage  meters  and  penalty  mail  stamps, 
which  are  two  of  the  options  for  paying 
penalty  mail  Merchandise  Return 
postage  and  fees,  would  not  be 
completed  before  September  3a  1989. 
The  waiver  was  requested  for  that 
interim  period  to  provide  that 
Merchandise  Return  charges  be  included 
in  the  agency's  penalty  mail  bill  in  the 
same  manner  as  charges  for  business 
reply  mail.  To  grant  the  agency's  request 
would  require  the  Postal  Service  to 
establish  a  new  reporting  and 
accounting  system.  Information 
available  at  this  time  indicates  that  use 
of  Merchandise  Return  Service  will  not 
be  sufficiently  extensive  to  justify  the 
cost  of  developing  and  operating  the 
required  system.  In  addition,  the 
procedures  as  proposed  provide  simple, 
inexpensive  and  easily  implemented 
alternatives  to  pay  for  penalty  maU 
Merchandise  Retiun  Service.  Penalty 
mail  stamps  may  be  used  to  pay  the 
postage  and  fees  when  Merchandise 
Return  items  are  delivered.  These 
stamps  are  available  to  any  Federal 
agency  and  their  use  does  not  require 
additional  costs  for  equipment  and  can 
be  quickly  implemented.  For  high 
volume  operations,  an  inexpensive 
penalty  mail  postage  meter  can  be 
obtained  or  the  agency  can  establish  an 
advance  deposit  account.  Because  the 
proposed  procedures  contain  adequate 
provision  for  postage  pajmient  which 
can  be  implemented  easily  and 
inexpensively  by  the  using  agency,  the 
requested  waiver  is  not  granted. 

For  the  reasons  given  and  after  careful 
consideration,  the  Postal  Service  hereby 
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adopts  the  following  change*  and 
additions  to  the  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  (39 
CFR  111.1) 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  VS.C.  401. 
404,  407.  408.  3001-3011,  3201-3219,  3403-3405, 
3601.  3621;  42  U.S.C.  1973  CC-13,  1973  co-14. 

PART  137— OFFICIAL  MAIL 

2.  Revise  137.276  a  and  f  and  add  new 
137.276h  to  read  as  follows: 

.276    Penalty  Reply  Mail. 

a.  Restriction  to  Approved  Formats. 
Agencies  may  distribute  penalty 
envelopes,  cards,  cartons,  or  labels  to 
any  person,  concern,  or  organization 
from  whom  or  through  whom  official 
matter  is  desired  by:  (1)  Using  the 
penalty  business  reply  format  provided 
by  137.276g;  (2)  using  the  penalty 
metered  reply  format  provided  by 
137.276d;  (3)  affixing  penalty  mail 
adhesive  stamps  or  using  penalty  mail 
stamped  stationery  as  provided  in 
137.276e;  (4)  using  the  penalty 
merchandise  return  label  as  provided  In 
137.267h;  or  (5)  following  the  special 
services  reply  procedures  m  137.267f. 
Standard  penalty  indicium  envelopes, 
cards,  cartons,  and  labels  described  in 
137.272  may  not  be  distributed  for  reply 
purposes  except  as  provided  in  137.27&f, 
or  when  used  to  return  matter  to  the 
Bureau  of  the  Census  as  provided  in 
137.276b. 
•        •        *        *        # 

f .  Penalty  Special  Services  Reply 
Mail.  Agencies  may  distribnte  penalty 
envelopes,  cards,  cartons  or  labels  for 
return  with  a  special  service,  by  using 
the  standard  penalty  indicium  format  in 
137.272a.  Prior  written  approval  is 
required  from  the  Manager,  Official  Mail 
Accounting  Branch.  [Exception:  An 
authorized  merchandise  return  permit 
holder  may  have  merchandise  return 
matter  insured  in  accordance  with 
137.276h(4).)  Requests  to  use  this 
procedure  must  be  submitted  in  writing 
to  the  Manager.  Official  Mail 
Accounting  Branch.  Room  8621, 
Department  of  the  Controller,  USPS 
Headquarters.  Washington.  DC  20260- 
5215.  Such  requests  must  include:  (1)  the 
service  desired;  (2)  the  post  offices  to 
which  the  mail  will  be  returned;  and  (3) 
the  proposed  procedures  to  determine 
actual  volume  and  postage  due.  Retiun 
envelopes,  cards,  cartons,  or  labels 
distribted  under  this  provision  must 


have  the  desired  special  service 
preprinted  on  them. 


h.  Penalty  Merchandise  Return. 

(1)  Description.  Merchandise  return 
service  allows  a  merchandise  return 
permit  holder  to  authorize  individuals 
and  organizations  to  send  First-Class 
(Priority),  third-,  and  fourth-class  parcels 
to  the  permit  holder.  The  permit  holder 
pays  the  return  postage  and  fees.  (See 
919.) 

(2)  Application,  (a)  An  agency  must 
apply  by  letter  to  the  Manager,  Official 
Mail  Accounting  Branch,  for 
authorization  to  use  merchandise  return 
labels.  A  single  permit  number  will  be 
assigned  to  each  agency  unless  the 
agency  requests  multiple  numbers. 

(b)  An  agency  authorized  to  use 
merchandise  return  service  must  submit 
Form  3625,  Merchandise  Return  Permit 
Application,  with  a  copy  of  the 
authorization  letter  from  Manager, 
Official  Mail  Accounting  Branch,  to  each 
post  office  where  parcels  will  be 
returned.  In  addition  the  agency  must 
furnish  the  local  post  office  the  name. 


address,  and  telephone  number  of  a 
contract  person  for  the  agency. 

(c)  The  agency  must  renew  the  license 
by  December  31  each  year  by  providing 
the  post  office  with  a  renewal  request 
letter  that  contains  up-to-date  local 
contact  information  for  the  agency  and 
the  annual  fee  payment  in  accordance 
with  (5)c. 

(3)  Label  Format.  The  one-part 
merchandise  return  label  available  for 
use  by  Federal  Government  agencies 
(Exhibit  137.276h(3))  must  bear  the 
address  of  one  of  the  authorized 
agencies  listed  in  137.252  or  one  of  their 
components.  The  label  must  be  printed 
in  the  format  required  by  919.4  with  the 
following  exceptions; 

(a)  The  phrases  "Official  Business" 
and  "Penalty  for  Private  Use,  $300"  must 
be  printed  immediately  below  the  return 
address  and  above  the  class  of  service 
requested  in  the  upper  left  comer  of  the 
label. 

(b)  The  name  of  the  post  office 
required  to  appear  in  the  "Merchandise 
Return  Label"  legend  must  be  the  same 
as  the  post  office  to  which  the  matter 
has  been  authorized  to  be  returned. 


CLASS  Of  MAIL  ENOORSEMEMT 

ORiwewvposTOFncc 

COMPim  POetAOE  DUE 

NO  POSTAGE 

NECESSARY 

VkMLED 

IN  THE 

UNTTED  STATES 

omcMiauSMss 

ACCEPTANCE  POST  OFFICE  H» 

ANCKLARVXftVICESONLY            X^ 

« 

MiltCMA 

MSV 
TOT 

«wra 

MTMCC  amiQM  ccc 

X 

• 

Ai  pryQTAf^  niif  <                _ 

teOcnnatMaaHwM 

^^^0^^ 

^ 

MERCHANDISE  RETURN  LABEL 

PftWMKO  1             CONfSTOfiA.PA              I?5l« 
US  SOTT  AGHRY                            Ml  FMSIAVt 

• 

1 

AGENCYNMllE    ^ 

POSTAGE  DUE    " 

us  POSI»l  SERVICJ 
OmiSTOGA  PA      17Jt 

UNIT 

6 

Exhibit  137.276  h  (3) 


(i)  Special  Services— Insurance,  (a) 
Only  the  permit  holder  may  request  that 
the  mail  piece  be  insured. 

(b)  Indemnity  under  Penalty  Mail 
Merchandise  Return  is  limited  to  $sa 
Items  requiring  insurance  greater  than 
$50  may  not  be  mailed  under  the  Penalty 
Mai)  Merchandise  Return  procedures. 

(c)  Items  requiring  insiuance  must 
have  the  following  information 


preprinted  on  the  Merchandise  Return 
Label.  It  may  not  be  typewritten, 
handwritten,  or  rubber  stamped. 

"Insurance  Desired  by  Shipper  $(valuef' 

(5)  Payment  of  Postage  and  Fees,  (a) 
Agencies  will  be  charged  an  annual 
merchandise  return  permit  fee  of  $50  for 
each  post  office  where  merchandise 
return  matter  is  retiuned. 
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(b)  The  amount  to  be  paid  for  penalty 
mail  merchandise  return  matter  is  the 
appropriate  postage  for  the  class  of 
service  requested  plus  a  fee  of  30  cents 
per  parcel.  The  insurance  fee  is 
addiUonal  where  apj^able. 

(c)  Postage  and  fees  including  the 
annual  permit  See  will  be  paid  either  by 
postage  meter  strip,  penalty  mail 
stamps,  or  cash  to  the  post  oFficeCs) 
authorized  to  process  merchandise 
return  matter. 

(6)  Cancettation  of  permit  A  permit 
may  be  cancelled  by  the  Manager, 
Offidal  Mail  Accounting  Branch  for  any 
violation  of  postal  regulaions  including: 

(a)  Refusal  to  accept  and  pay  the 
required  charges  for  merchandise  return 
offered  for  delivery. 

(b)  Distributing  mermandise  return 
labels  which  do  not  conform  to  Postal 
Service  specifications. 

(c)  Failure  to  renew  permit  in 
accordance  with  137.276h(2}(c). 

(7  J  Rec^pt  of  Parcels  After 
Cancellation  of  Permit.  Vk^en  a  permit 
is  cancelled,  parcels  received  after  the 
cancellation  will  be  treated  in 
accordance  with  919.233  a  and  b. 

A  transmittal  letter  making  these 
change*  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automaticaliy.  ^4otioe  of  issuance  of  die 
transmittal  letter  wrill  be  published  in 
tlK  Fadsfal  Register  as  pro>nded  by  39 
CFR  111.3. 

W.AlenSnins, 

Associate  General  Counsel,  Office  of  General 
lam  aiidAdauiustration. 
(FR  Doc  K-ZTTgs  Filed  ll-a>-«5;  8:45  an] 
■uaw  OOK  ms-n-M 

FEOERAt.  COMMUraCATIOMS 
COMMISSION 

47  cm  Part  73 

(MM  OootMt  Na  M-VKt  RM-4«49] 

Hi  Broadcast  Station  in  Payaon,  AZ 
AQOMCV.  Federal  Communications 


Commission. 
ACTMNt  Final  rule. 


summary:  Action  taken  herein 
substitutes  Class  C  FM  Channel  282  for 
Channel  280A  at  Payson.  Arizona,  and 
modiHes  the  Class  A  license  of  Station 
KK]](FM),  in  response  to  a  petition  filed 
by  High  County  Broadcasting.  In 
addition.  Class  C  FM  Channel  286  is 
allocated  to  Payson  as  that  community's 
seoood  local  FM  broadcast  service,  in 
response  to  an  expression  of  interest  by 
RIMCO,  Inc. 

EFFECnVE  OATE  Dec«aber  23, 198S. 


:  Federal  Commurdcations 
Comoilssion,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT! 

Nancy  V.  foyner.  Mass  Media  Boreau, 
(202)eS4-eS30. 

SUPPtSWENTARV  INFORMATIOM: 

list  of  Subjects  an  47  CFR  Part  73 

Radio  broadcasting. 

The  antfaority  citatioa  for  Part  73 
continues  to  read: 


;  Sacs.  4  ud  303, 4S  Stat  1088.  as 
amsaded.  IWt  aa  amended:  47  U.S.C  154. 
303.  farterpnt  or  apply  sees.  301. 303. 307. 4* 
Stat.  1081.  M82.  as  uoended.  1083.  as 
amended.  47  U.S.C  301. 303. 307.  Otiter 
statMtaiy  and  executive  order  provisioas 
authoDziBg  or  iotrerpreted  or  applied  t^ 
specific  sectioiM  are  ctted  to  text 

Report  and  Order  (Pmrsitdtng 
Terndnatec^ 

fai  dw  matter  of  amendment  of  $  73.202(b). 
Tai>te  of  AOotaoeata.  FM  Broadcaat  Stations 
(PaysoB.  AiisoBa),  KM  Docket  No.  84-300. 
RM-4e49. 

Adopted:  NoveiBber  &  108S. 

Released:  November  15. 1S8S. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making  herein.  49  FR  17979. 
published  April  26, 1964,  issued  in 
response  to  a  petition  filed  by  High 
Country  Broadcasting  ("petitioner"), 
licensee  of  Station  KKJKFM)  (fonneriy 
KPSN(FM)},  Payson.  Arixona,  requesting 
the  sufestitation  of  Class  C  Channel  262 
for  Channel  260A  and  modificatian  of  its 
license  accordingly,  in  response  to  the 
Notice,  petitioner  filed  comments 
reiterating  its  kiterest  in  Channel  282. 
Conments  and  an  expression  of  interest 
were  filed  by  RIMCa  Inc.  ("RIMCO"). 
Reply  comments  were  filed  by  the 
petitioner. 

2.  In  its  ooraments,  RIMCO  dtes  the 
Commission's  Cheyeaae.  Wyomiag 
policy,  62  F.QC  2d  63  (1976)  for  the 
proposition  that  in  light  of  its  expressed 
interest  Station  KK})(FM)  cannot  be 
modified  to  Channel  282,  but  rather,  that 
the  channel  must  be  open  to  all 
interested  parties. 

3.  Hie  policy  cited  by  RIMCO  has 
been  snperaeded  by  the  Commission's 
subsequent  amendment  of  %  1.420  of  its 
Rules,  effective  September  24, 1904,  by 
adding  subpart  (g).  That  provision 
permits  the  Commission  to  modify  the 
license  or  permit  of  a  station  requesting 
a  diange  in  its  facilities  to  a  higher  class 
of  dmnnel  in  the  course  of  a  rule  making 
proceeding  for  an  FM  chaimel  allotment 
provided  an  additional  equivalent 
channel  i»  made  available  for  other 
parties  expressing  an  interest  See, 


Modification  ofFM  and  TV  Station 
Licenses,  96  F.C.C.  2d  918  (1984).' 

4.  In  fight  of  RIMCO's  expressed 
interest  in  applying  for  a  Class  C 
channel  at  Payson,  and  in  accord  with 
our  present  modification  pohcy,  we  have 
determined  Aat  Channel  206  is 
available  at  that  community.  However, 
in  order  to  conform  with  the  minimum 
spacing  standards  of  S  73.207(b]  of  the 
Commission's  Rules,  the  transmitter  for 
Channel  260  must  be  sited  in  an  area 
approximately  18.5  kilometers  (11.5 
miles)  south  of  Payson  to  avoid 
shortspacing  on  the  co-channel  to 
Station  KB^:{FM),  Lake  Havasu  City. 
Arizona,  and  to  the  protected  16 
kilometer  buffer  zone  of  Station 
KCIOqFMl.  Kanab.  UtaL 

5.  In  view  of  the  above  determination, 
we  believe  the  in;^lic  interest  would 
benefit  fiom  the  substitution  of  Class  C 
Channel  282  for  Channel  28QA  at 
Paysoa.  since  it  could  provide  a  wide- 
coverage  service  to  the  area.  As 
indicated  in  the  Notice.  Channel  282  can 
be  allotted  to  Payson  consistent  with  the 
required  separation  standards  of 

S  73.207(b)  of  the  Conunission's  Rules. 
Therefore,  we  shaU  modify  the  license  of 
SUtion  Kiqj(FM3  to  specific  operation 
on  Channel  282  at  Payson,  Arixona. 

6i.  Since  Paysoa  is  within  320 
kikwnetera  (199  miles)  of  the  United 
States-Mexico  border,  concurrence  ia 
the  proposals  by  the  Mexican 
government  was  obtained. 

PART  73-{  AMENDED] 

7.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  SS  0.61, 0.204  and  0.283  of 
the  Commissions's  Rules,  it  is  ordered, 
that  effective  December  23, 1985,  the  FM 
Table  of  Allotments,  S  73.S}2(b]  of  the 
Commission's  Rules  is  amended  with 
respect  to  the  ooraamnity  listed  below, 
as  follows: 


c»r 


AZ. 


Ma 


.SB2 


8.  It  is  further  ordered,  that  pursucmt 
to  section  316(a)  of  the  Communicatixuu 


■  It  shovM  tw  Baled  ihml  Sie  CaiMDiMioii  U 
preseotljr  comideriiig  a  proposal  in  MM  OKT.  S5- 
313.  SO  FR  <S«3B,  pubUahad  October  31. 1985.  to 
furawr  ■mend  i  1.4Z0tg)  of  it«  mlei  concerning  oo- 
chanoai  or  adiaoeal  chaonel  ouKkficaboa  re^uerti, 
Aa  pnipaaad.  a  will  penait  FM  atatioat  (o  tipBnde 
oa  41m  flchchanaal  or  adjacent  chaivieU  wilbaal 
demonstraltng  <he  availabitlly  of  another  equi  atent 
dau  of  channel  for  other  expressed  mterett* 
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Act  of  1934,  as  amended,  the  Hcense  of 
High  Country  Broadcasting  for  Station 
KKJJ,  Payson,  Arizona,  is  modified 
effective  December  23, 1985,  to  specify 
operation  on  Channel  282  in  lieu  of 
Channel  280A.  The  license  modlRcation 
for  Station  KKII(FM)  is  subject  to  the 
following  conditions: 

(a)  The  licensee  shall  submit  to  the 
Commission  a  minor  change  application 
for  a  construction  permit  (Form  301). 
specifying  the  new  facilities. 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  §  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  §  1.1301  of 
the  Commission's  Rules. 

9.  It  is  further  ordered,  that  the 
Secretary  of  the  Commission  shall  send 
a  copy  of  this  Order  by  Certified  Mail, 
Return  Receipt  Requested,  to  High 
Country  Broadcasting,  c/o  Chuck 
Crisler,  200  W.  Frontier,  Payson,- AZ 
85541. 

10.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

11.  The  filing  window  for  filing 
applications  on  Class  C  Channel  266  at 
Payson,  Arizona  will  open  on  December 
24, 1985  and  close  on  January  22, 1986. 

12.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner, 
Mass  Media  Bureau,  (202)  634-6530. 
Federal  Communications  Commission. 
Charles  Scfaott, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  85-27774  Filed  11-20-85;  8:45  am) 

BILUNG  COOC  S7t2-01-M 


47  CFR  Part  73 

(MM  Docket  No.  85-212;  RM-4925;  RM- 
5137;RM-5141] 

FM  Broadcast  Station  in  Paris,  TX 

agency:  FederalCommunications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein,  at  the 
request  of  Gene  Sudduth  Co..  Inc..  allots 
Channel  230C2  to  Paris,  Texas,  as  that 
community's  third  FM  service.  In 
addition.  Channels  270C2  and  299C2  are 
substituted  for  Channels  280A  and  257 A, 
respectively,  at  the  request  of  Lamar 
County  Broadcasting  and  KPLT, 
Incorporated,  the  licensees  of  existing 
Class  A  Stations  KBUS-FM  (Channel 
280A),  and  KTXU-FM  (Channel  257 A). 
The  licenses  for  these  stations  are  also 
modified  to  Channels  270C2  and  299C2. 
respectively. 


EFFCCnVE  date:  December  23, 1965. 
AOORESS:  Federal  Conununications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATKNC 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended,  10B2.  as  amended:  47  U.S.C.  154, . 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended,  1063,  as 
amended.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations 
(Paris.  Texas);  MM  Docket  No.  85-212,  RM- 
4925,  RM-5137,  RM-5141. 

Adop'ed:  November  4, 1985. 

Released:  November  15, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  50  FR  29453,  published 
July  19, 1985,  proposing  the  allotment  of 
Channel  230C2  to  Paris,  Texas,  as  that 
community's  third  FM  service,  at  the 
request  of  Gene  Sudduth  Co.,  Inc. 
("petitioner").  Petitioner  submitted 
supporting  comments  reiterating  its 
intention  to  apply  for  the  channel.  In 
response  to  the  Notice,  separate 
proposals  were  filed  by  Lamar  County 
Broadcasting  ("Lamar")., licensee  of 
Station  KBUS-FM,  Channel  280A,  Paris, 
and  KPLT,  Incorporated  ("KTXU"), 
licensee  of  Station  KTXU-FM,  Channel 
257 A,  Paris,  requesting  modification  of 
their  facilities  to  specify  operation  on 
Channel  270C2  and  Channel  259C2. 
respectively.  Petitioner  filed  an 
opposition.  Lamar  and  KTXU  filed  reply 
comments.  Hayden  G.  Jackson  and  M. 
Lindsay  Jackson  ("Jackson")  filed  late 
comments.* 

2.  Petitioner,  in  its  opposition, 
requests  that  the  Commission  deny 
consolidation  of  the  Lamar  and  KTXU 
petitions.  Petitioner  argues  that  the 
proposals  are  intended  to  delay 
inauguration  of  new  service  to  Paris. 
Although  it  does  not  object  to  the 


'The  late-filed  comments  of  |ackton  have  not 
been  accepted  for  copsideration  herein  )>ecause 
they  were  filed  late  and  were  not  accompanied  by  a 
request  for  their  acceptance.  However.  Jackson  may 
initiate  a  new  proceeding  to  allot  a  Class  A  channel 
lo  Paris.  Texas,  in  accordance  with  1 1.401  of  the 
Commission's  rules. 


allotment  of  three  new  Class  C2 
channels,  it  argues  that  the  Commission 
must  first  issue  a  Notice  and  seek 
comments  on  the  new  proposals  rather 
than  allow  these  parties  to  "ride  the 
coattails  of  the  original  Paris  proposal." 
In  this  regard,  petitioner  states  that 
there  are  three  other  Class  C2  channels 
available  for  allotment  should  the 
Commission  institute  a  new  proceeding. 

3.  In  its  reply  comments,  Lamar  states 
that  petitioner's  speculative  remarks  as 
to  the  reasons  why  parties  have 
requested  consolidation  are  totally 
without  merit.  Lamar  contends  there  is 
no  bar,  either  procedurally  or 
substantively,  to  consideration  of  its 
request  for  modification  in  conjunction 
with  this  proceeding.  Lamar  believes  the 
most  effective  way  to  allocate  three  new 
Class  C2  channels  to  a  community  is  in 
one  proceeding  rather  than  three 
proceedings.  KTXU  adds  that  if 
petitioner's  opposition  is  successful,  it 
would  have  the  effect  of  delaying 
improved  service  by  the  existing  Paris, 
Texas,  stations. 

4.  We  believe  the  three  requests 
should  be  consolidated  in  the  instant 
proceeding  in  order  to  avoid 
unnecessary  delay  in  initiating  new 
service  and  unnecessary  burdens  on 
Commission  resources.  Although 
petitioner  argues  that  notice  and 
comment  are  necessary  before  we  could 
allocate  additional  channels  at  Paris  or 
modify  the  existing  licenses,  we  believe 
such  additional  procedures  are 
unnecessary.  The  scope  of  the  Notice 
permits  the  Commission  to  allot 
additional  charmels  to  Paris.  We  know 
of  no  other  communities  adversely 
affected  by  the  additional  channels.  As 
for  the  modification  of  two  licenses 
requested  herein,  the  Commission's 
"Helena"  policy  [Modification  ofFM 
Station  Licenses,  98  F.C.C.  2d  916  (1984)) 
allows  such  modification  of  licenses 
where  an  additional  equivalent  channel 
is  available  for  general  application.  The 
Commission's  action  did  not 
contemplate  further  proceedings  in  order 
to  accomplish  the  modifications  since  it 
is  not  necessary  to  elicit  still  other 
expressions  of  interest.  The  additional 
channel  (230C2)  would  be  available  for 
general  application  here. 

5.  We  have  determined  that  three 
Class  C2  channels  can  be  allotted  to 
Paris,  Texas,  consistent  with  the 
Commission's  minimum  distance 
separation  requirements  provided  site 
restrictions  are  imposed.  Channel  230C2 
requires  a  site  restriction  of  17.2 
kilometers  (10.7  miles)  north  of  Paris  to 
avoid  short  spacings  to  Station  KMBQ- 
FM,  Channel  229,  at  Shreveport. 
Louisiana,  and  Station  KESS-FM, 
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Channel  231  at  Fort  Worth,  Texas. 
Chaanel  270C2  can  be  used  by  Station 
KBUS  (FM)  with  a  site  restriction  of  13.5 
kilometers  (8.4  miles)  east  of  the  city  to 
avoid  short  spacings  to  Station  KDSQ- 
FM.  Channel  ZGSA  at  Dentson.  Texas, 
and  Station  KTXQ-FM,  Channel  271  at 
Fort  Worth,  Texas.  Channel  259C2, 
which  was  requested  by  Station  KTXU, 
at  Paris,  is  in  conflict  with  a  proposal  to 
allot  the  same  channel  to  Atlanta, 
Texas,  as  a  substitution  for  Channel 
257A  (RM-5094).  Therefore,  in  order  to 
resolve  that  conflict,  we  have  found  an 
alternate  channel.  A  staff  engineering 
study  reveals  that  Channel  299C2  can  be 
used  by  Station  KTXU  with  a  site 
restriction  of  6.2  kilometers  (5.1  miles] 
northeast  of  the  community  to  avoid 
short  spacing  to  Station  KAND.  Channel 
300,  at  Corsicana,  Texas. 

6.  Accordingly,  the  Commission 
believes  the  public  interest  would  be 
served  by  the  allotment  of  the  three 
Class  C2  channels  to  Paris,  Texas. 
Channel  230C2  will  be  made  available 
for  general  application;  Channel  270C2 
wUl  be  substituted  for  Channel  280A 
with  the  license  for  Station  KBUS 
modified  accordingly,  and  Channel 
299C2  substituted  for  Channel  257A  with 
the  license  for  Station  KTXU  also 
modified. 

PART  73-(AIIEf«OEO] 

7.  Accordingly,  pursuant  ot  the 
authority  contained  in  sections  4(i), 
5tc)(l).  303  (g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  December  23,  1985,  the  FM 
TaWe  of  Allotments,  i  73.202(b)  of  the 
rules,  is  amended  with  regard  to  the 
following  community: 


Pari*.  i> 


oty 


Channel  No 


230C2.  270C2.   and   2S9C2 


8.  It  is  further  ordered,  pursuant  to  the 
authority  contained  in  section  316  of  the 
Comnuinications  Act  of  1934,  as 
amended,  that  the  license  of  Station 
KBUS-FM.  Paris,  Texas,  is  modified  to 
specify  operation  on  Channel  270C2  in 
lieu  of  Channel  280A  and  that  the 
license  of  Station  KTXU-FM.  Paris, 
Texas,  is  modified  to  specify  operation 
on  Channel  29gC2  in  lieu  of  Channel 
257A.  The  modifications  are  subject  to 
the  followii^g  conditions: 

(a)  At  least  30  days  before  operating 
on  the  new  channel,  the  licensee  shall 
submit  to  the  Commission  a  minor 
change  application  for  a  construction 
permit  (Fona  301); 


(b)  Upon  grant  of  the  oonstiuction 
permit  program  tests  may  be  condvcted 
in  aooordence  with  §  73.1620;  and 

(c)  Nothing  contained  herein  shall  be 
construed  to  authori2e  a  change  in 
transmitter  location  or  to  avodkl  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  S  1-301  of 
the  Commission's  Rules. 

9.  The  window  period  for  filing 
applications  for  Channel  230C2  will 
open  on  December  24, 19B5,  and  close  on 
January  22, 1986. 

10.  It  is  furdier  ordered,  that  this 
proceeding  is  terminated. 

11.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530. 

Federal  Comnunicatioiu  CoounisMon. 
Charles  Schott 

Chief,  Policy  and RuhsDMsion,  Mass  Media 
Boreau. 

(FR  Doc.  85-27778  Piled  11-20-85: 8:45  am] 

BtLUMQ  CODE  «7ia-01-M 


47CFRPart73 

(MM  Oocttet  Na  tS-igS;  RM-4952] 

fM  Broadcast  Stafion  in  Spotsylvania, 
VA 

A06MCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  allots 
Channel  257A  to  Spotsylvania,  Virginia, 
as  that  community's  first  FM  service,  at 
the  request  of  Keith  E.  Angstadt. 
EFFECTIVE  OATE  December  23, 1985. 
ADDRESS:  Federal  CommuncaUons 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  IMFORMATION  COMTACT 

Patricia  Rawlings.  Mass  Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATIOM: 

List  of  Subjects  in  47  CFR  Part  73 
Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended,  1082,  as  amended;  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303.  307.  48 
Stat.  1081, 1082,  as  amended,  1083,  as 
amended.  47  U.S.C.  301.  303. 307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  ur  applied  by 
specific  sections  are  cited  to  text. 

R^Mrt  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast  Statioas 
(Spotsylvania.  Virginia).  MM  Docket  No.  65- 

199,  RM-4952. 


Adopted:  November  4.  tflSS. 

Released;  November  15. 1986. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for  . 
considoation  the  Notice  of  Proposed 
Rule  Making.  SO  FJt  2623t  published 
June  2S,  1985,  proposing  the  allotment  of 
FM  Channel  257A  to  Spotsylvania, 
Virginia,  as  that  community's  flrst  FM 
service,  at  the  request  of  Keith  E. 
Angstadt  ("petitiooer").  Petitioner  filed 
supporting  ooraments  reiterating  his 
intention  to  apply  for  the  channel ' 
Comments  were  also  filed  by  Therese  A. 
Hayes  ("Hayes")  and  Greater  Media, 
Inc.  ("Greater  Media"),  licensee  of 
Station  WGAY(FM),  Channel  256, 
Washington.  D.C. 

2.  Channel  257A  can  be  allotted  to 
Spotsylvania  in  compliance  with  the  - 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.4  kilometers  (7.1  miles) 
southwest  of  the  community.  This 
restriction  is  necesary  to  avoid  short 
spacing  to  FM  Station  WGAY  in 
Washington,  D.C.  However,  since  a  site 
restriction  11.4  kilometers  removed  from 
the  center  of  the  city  may  prove  difficult 
to  provide  city-grade  (70  dfflu)  signal  to 
the  principal  community,  the  Notice 
reopiested  the  petitioner  to  provide 
information  that  a  site  is  available 
which  would  provide  a  city-grade  signal 
to  the  community. 

3.  Petitioner  states  that  he  has  found  a 
transmitter  site  that  will  meet  the 
Commission's  minimum  distance 
separation  requirements  and  provide  a 
city-grade  signal  to  Spotsylvania.  Hayes, 
in  its  supporting  comments  and  an 
amendment  thereto,  expressed  an 
interest  in  the  charmel  and  provided 
information  regarding  site  availability. 

4.  Greater  Media  opposes  the  proposal 
because  it  states  that  the  petitioner  used 
incorrect  coordinates  for  Station  WGAY 
when  calculating  the  distance 
separatioxi.  However,  the  Commission's 
site  restriction  of  11.4  kilometers 
southwest  would  meet  this  concern 
about  compliance  with  the  separation 
requirements.  As  for  city  grade 
coverage,  our  engineering  study  has 
confirmed  that  a  70  dBu  signal  can  be 
provided  from  the  restricted  site. 

5.  In  view  of  the  foregoing,  the 
Commission  believes  that  the  public 
interest  would  be  served  by  the 
allotment  of  FM  Channel  257A  to 
Spotsylvania,  Virginia,  thereby 


'  Petihonw  orgMsHy  maiied  his  commenls  to  the 
Commission  on  |uly  20. 1985.  which  would  have  met 
the  comment  deadline.  However,  they  were  never 
received.  IMItioner  then  resubmitted  hi«  comments 
before  the  repty  comment  period  erpired.  We  have 
thoeiore  accepted  the  comments  as  timely  fited. 


BEST  COPY  AVAILABLE 
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providii^  that  community  with  its  first 
FM  service. 

PART  7»-(AIIENDE0] 

6.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Conununications  Act  of  1934,  as 
amended,  and  SS  0.61, 0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  December  23, 1985,  the 
FM  Table  of  Assignments,  S  73.202(b)  of 
the  Rules,  is  amended  with  regard  to  the 
following  community: 


Qiy 

ChMM 

SpotsytvufM,  VA _.         _      

2S7A 

7.  The  window  period  for  filing 
applications  will  open  on  December  24, 
1985,  and  close  on  January  22, 1988. 

8.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau  (202)  634- 
6530. 

Federal  Communicatioiu  Commission. 

Charies  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc  85-27779  Filed  11-20-85;  8:45  am] 
HUJNQ  CODE  •712-01^ 


47  CFR  Part  73 

[MM  Docket  No.  8S-4;  RM-4S49] 

TV  Broadcast  Station  in  Flagstaff,  AZ 

AOENCV:  Federal  Communications 
Commission. 

ACnoN:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
VHF  television  Channel  9  to  Flagstaff, 
Arizona,  as  that  community's  fourth 
commercial  television  service,  in 
response  to  a  petition  filed  by  Terrell 
Communications. 

EFFECTIVE  DATE:  December  23, 1985. 
ADDRESS:  Federal  Communications 
tommission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPtEMENTARV  information: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Autlwrity:  Sees.  4  and  303.  48  SUt.  1066.  as 
amended.  1082,  as  amended:  47  U.S.C.  154, 
30J.  Interpret  or  apply  sees.  301,  303,  307, 48 


Stat  loei,  1082.  as  amended,  1063,  as 
amended.  47  U.S.C  301,  303. 307.  Other 
statutory  and  executive  order  provisions 
authori^ng  or  interpreted  or  applied  by 
q>ecific  sections  are  dted  to  text. 

Report  and  Order  (Proceeding 
Tenninated) 

In  the  matter  of  Amendment  of  S  73.e06(b), 
Table  of  Assignments,  TV  Broadcast  Stations 
(Flagstaff,  Arixona)  MM  Docket  No.  85-4, 
RM-4849. 

Adopted:  November  1, 1985. 

Released:  November  15, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making,  50  FR  4240,  published 
January  30, 1985,  proposing  the 
assignment  of  VHF  television  Channel  9 
to  Flagstaff,  Arizona,  as  that 
community's  fourth  commercial 
television  service,  in  response  to  a 
petition  filed  by  Terrell  Communications 
("petitioner").  Supporting  comments 
were  filed  by  petitioner  reiterating  its 
intention  to  apply  for  the  channel,  if 
assigned. 

2.  Flagstaff  (population  34.743),  >  the 
seat  of  Coconino  County  (population 
75,008),  is  located  in  northern  Arizona, 
approximately  190  kilometers  (120  miles) 
north  of  Phoenix,  Arizona.  Currently, 
Flagstaff  is  served  by  commercial 
television  Stations  KNAZ-TV  (Channel 
2).  Channel  4  (vacant),  and  KKTM 
(Channel  13.  CP  issued),  as  well  as 
noncommercial  educational  Channel  *16 
(vacant). 

3.  As  indicated  in  the  Notice,  a  staff 
engineering  study  reveals  that  VHF 
television  Channel  9  can  be  assigned  to 
Flagstaff  consistent  with  the  minimum 
distance  separation  requirements  of 

S  73.610  of  the  Commission's  Rules. 
Additionally,  since  the  proposed 
assignment  is  within  400  kilometers  (250 
miles)  of  the  common  U.S.-Mexico 
border,  concurrence  of  the  Mexican 
government  was  obtained. 

4.  In  view  of  the  above,  the 
Commission  believes  the  public  interest 
would  benefit  by  the  allocation  of  a 
fourth  commercial  television  outlet  at 
Flagstaff  for  the  expression  of 
diversified  viewpoints  and 
programming. 

PART  73— (AMENDED] 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i}, 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  SS  0.61,  0.024(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered. 
That  effective  December  23, 1985.  the 


Television  Table  of  Assignments, 
S  73.606(b)  of  the  Commission's  Rules,  is 
amended  with  respect  to  Flagstaff. 
Arizona,  as  follows: 


CKy 


FiagMfl.  AZ.. 


CKanraiNa 


2, 4.t.. «,  13,  and  *1S 


'  Population  figure*  were  extracted  from  the  1900 
U.S.  Cenau*. 


6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner. 
Mass  Media  Bureau.  (202)  634-6530. 

Federal  Communications  Commission. 

Charles  Sdiott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  85-27773  Piled  11-20^;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  85-ft;  RM-4848] 

TV  Broadcast  Station  In  El  Dorado,  AR 

AOENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
UHF  television  Channel  49  to  El  Dorado. 
Arkansas  as  that  community's  third 
local  commercial  television  broadcast 
service  in  response  to  a  petition  filed  by 
Steven  D.  King. 

EFFECTIVE  DATE:  December  23, 1985. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Fart  73 

Television  broadcasting. 

The  authority  citation  for  Part  73  . 
continues  to  read: 

Authority:  Sees.  4  and  303, 48  Stat.  1066,  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301.  303,  307,  48 
Stat.  1081. 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Tenninated) 

In  the  matter  of  Amendment  of  {  73.e06(b). 
Table  of  Assignments,  TV  Broadcast  Stations 
(El  Dorado,  Arkansas),  MM  Docket  No.  85-9, 
RM-4a«8. 

Adopted:  November  1, 1985. 

Released:  November  15, 1985. 

By  the  Chief.  Pohcy  and  Rules  Division. 
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1.  The  Cominission  herein  considen 
the  Notice  of  Proposed  Rule  Making,  SO 
PR  5404t  published  February  8, 1985, 
proposing  the  assignment  of  UHF 
television  Channel  40  to  El  Dorado, 
Aricansas,  *  as  that  conununity's  thiid 
commercial  service,  in  response  to  a 
petition  filed  by  Steven  D.  King 
("petitioner").  Petitioner  submitted 
comments  in  support  of  the  Notice  and 
indicated  his  intention  to  apply  for  the 
channel,  if  assigned.  No  other  comments 
were  received. 

2.  El  Dorado  (population  25.270),*  the 
seat  of  Union  County  (population 
48,573),  is  located  in  south  central 
Aricansas,  approximately  170  kilometers 
(106  miles)  south  of  Little  Rock. 
Currently,  El  Dorado  has  the  following 
television  assignments:  Channel  10 
(KTVE-TV).  Channel  *30  (vacant)  and 
Channel  43  (KCMM-TV). 

3.  The  Commission  believes  the  public 
interest  would  be  served  by  assigning 
UHF  television  Channel  49  to  El  Dorado, 
since  it  could  provide  the  community 
with  its  third  local  commercial 
television  service.  As  indicated  in  the 
Notice,  the  assignment  can  be  made 
consistent  with  the  minimum  distance 
separation  requirements  of  S  73.610  and 
73.898  of  the  Commission's  Rules. 

PART  73-{AMENDED] 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(c)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S9  0.61, 0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is  ordered, 
that  effective  December  23, 1985,  the 
Television  Table  of  Assignments, 

S  73.606(b)  of  the  Commission's  Rules,  is 
amended  with  respect  to  the  community 
listed  below,  as  follows: 


CMy 


B  Dorado,  lAR.. 


i^wnntK  NO. 


10-,  '30+.  43-.  and  4«-. 


5.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner, 
Mass  Media  Bureau,  (202)  634-6530. 


'  Petitioner  originaUy  propoMd  the  dereservation 
of  UHF  television  Channel  '30  at  El  Dorado  to  free 
it  for  commercial  use.  However,  ai  stated  In  the 
Notice,  the  Conunission  generally  refrains  from  such 
requests  where,  as  here,  an  alternate  channel  is 
available  for  commercial  use. 

'Population  figures  were  extracted  from  the  1980 
U.S.  Census. 


Federal  Communications  Commiuion. 

Chariat  Sdiott, 

Chi^.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(PR  Doc.  85-27775  Filed  11-20-85: 8:46  am] 

I  COM  SriKOI-M 


47CFRPart73 

[MM  Docket  fto.  85-73;  RM-48801 

TV  Broadcast  Station  in  Pendleton, 
OR,  Mlasoula  and  Havre,  MT 

AQBNCV:  Federal  Communications 
Commission. 

ACnoM;  Final  rule. 

niMMAllY:  Action  taken  herein  assigns 
VHF  TV  Channel  11-  to  Pendleton. 
Oregon,  as  that  community's  first  local 
television  service,  at  the  request  of 
Terrell  Communications.  The  offset  for 
unused  and  unappUed  for  Channel  11  at 
Havre,  Montana,  is  changed  to  specify 
"minus"  rather  than  its  current  "plus" 
designation,  and  the  offset  on  tmused 
and  unapplied  for  Channel  11  at 
Missoula,  Montana,  is  changed  to 
specify  "plus"  rather  than  its  current 
"minus"  designation. 

EFFECTIVE  DATE:  December  23, 1985. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATKNC 
List  of  SubjecU  in  47  CFR  Part  73 

Television  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat  1066,  as 
amended.  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
SUt.  1061, 1082,  as  amended  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Report  and  Order  (Proceefling 
Terminated) 

In  the  matter  of  Amendment  of  {  73.60e(b), 
Table  of  Assignments,  TV  Broadcast  Stations 
(Pendleton,  Oregon,  Missoula  and  Havre, 
Montana).  MM  Docket  No.  8&-73,  RM-4850. 

Adopted:  November  4, 1985. 

Released:  November  15, 1985. 

By  the  Chief,  Policy  and  Rules  Division 


1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Propped 
Rule  Mailing,  50  FR 15591,  published 
April  29. 1985,  seeking  comments  on  the 
proposed  assignment  of  VHF  TV 
Channel  11  to  Pendleton.  Oregon,  at  the 
request  of  Terrell  Communications 
("petitioner").  Petitioner  filed  comments 
reiterating  its  intention  to  apply  for  the 
channel,  if  assigned. 

2.  As  stated  hi  the  Notice,  the 
assignment  of  Channel  11  at  Pendleton 
required  the  offsets  on  unused  and 
unapplied  for  Channel  *11-  at 
Missoula,  Montana,  and  unused  and 
unapplied  for  Channel  11  +  at  Havre, 
Montana,  be  reversed.  With  the  change 
in  offsets.  Channel  11—  can  be  assigned 
to  Pendleton,  Oregon,  in  compUance 
with  the  Commission's  minimimi 
distance  separation  and  other  technical 
requirements. 

PART  73-[  AMENDED] 

3.  In  view  of  the  expressed  interest  in 
the  assignment  of  VHF  TV  Channel  11- 
at  Pendleton,  Oregon,  the  Commission 
believes  the  public  interest  would  be 
served  by  assigning  the  channel,  as  it 
could  provide  the  community  with  its 
first  local  television  service.  Canadian 
concurrence  in  the  proposed  assignment 
has  been  received.  Accordingly, 
pursuant  to  the  authorify  contained  in 
sections  4(i),  5(c)(1),  303  (g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S9  0.61, 0.204(b) 
and  0.283  of  the  Commission's  rules,  it  is 
ordered,  that  effective  December  23, 
1985,  the  Television  Table  of 
Assignments,  S  73.606(b)  of  the  rules,  is 
amended  with  respect  to  the  following 
commimities,  to  read  as  follows: 


an 

OlMWMlNo. 

H»pre.MT. „ _..    _., 

MiSMMla.  MT „ 

PmiMon.  OH  _     

•+.  11-,and*1B-. 
8-,  '11+,  13-.  17-,  wid 
23-, 

11-. 

4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5j  For  fiulher  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
653a 

Federal  Commimications  Commission. 
Charies  Sdiott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc  Ob-Zrm  FUed  11-20-85;  8-45  am] 
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Proposed  Rules 


TNs  section  o(  ttie  FEDERAL  REGISTER 
contains  notices  to  the  pubKc  of  ttw 
proposed  issuance  of  ailes  and 
regulations.  TTw  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mte 
making  prior  to  the  adoption  of  the  final 
niies. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1421 

Loan  and  Purchase  Programa;  Grain; 
WaretKMise  Approval  Standards 

aqcncy:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  at  7  CFR  Part  , 
1421  to  provide  for  changes  with  respect 
to  acceptable  moisture  levels  for 
warehouse-stored  com,  sorghum,  and 
soybeans  pledged  as  collateral  under 
the  1986  and  subsequent  crop  year 
Commodity  Credit  Corporation  (CCC) 
price  support  loan  and  purchase 
programs.  This  proposed  rule  would 
reduce  the  maximum  acceptable  level 
for  warehouse-stored  com,  sorghum, 
and  soybeans  to  more  accurately  reflect 
commercial  warehouse  storage 
practices. 

DATE  Comments  must  be  received  on  or 
before  January  21, 1986. 
ADoacss:  Send  comments  to  Director, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington.  DC  20013. 
KM  FURTHER  INFORMATION  CONTACT: 
Steve  Gill.  Program  Specialist,  Cotton. 
Grain,  and  Rice  Price  Support  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture.  P.O.  Box  2415. 
Washington.  DC  20013.  Phone:  (202)  447- 
8480. 

SUPPLEMENTARY  INFORMATION: 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1421)  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Number  0560-0087. 

This  proposed  rule  has  been  reviewed 
under  U.S.  Department  of  Agriculture 


(USDA)  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major."  It  has  been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  Major  increases  in 
costs  or  prices  for  consiuners,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  Significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  title  and  nimfiber  of  the  Federal 
assistance  program  to  which  this 
proposed  rule  applies  are:  Title — 
Commodity  Loans  and  Purchases; 
Number— laosi,  as  foond  in  the  Catalog 
of  Federal  Domestic  Assistance. 

It  has  been  detemiined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  himian  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  Icoal 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Acceptable  Moisture  Levels  for 
Warehouse — Storage  Com,  Sorghum, 
and  Soybeans 

.The  regulations  at  7  CFR  1421.91(c) 
currently  provide  that  warehouse-stored 
com  may  not  be  pledged  as  collateral 
for  a  CCC  price  support  loan  if  the 
warehouse  receipt  indicates  that  the 
com  contains  more  than  15.5  percent 
moisture.  If  the  warehouse  receipt  states 
that  the  com  has  a  moisture  content  in 
excess  of  15.5  percent,  the  receipt  must 
be  accompanied  by  a  supplemental        • 
certificate  which  states  that  the  com  has 
been  dired  to  at  least  the  maximum 
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acceptable  level  of  15.5  percent.  Similar 
requirements  are  found  at  7  CFR 
1421.211(b)  for  warehouse-stored 
sorghum  and  7  CFR  1421.36e(b)  for 
warehouse-stored  soybeans  pledged  as 
collateral  for  CCC  price  support  loans, 
except  that  the  maximum  acceptable 
moisture  level  sorghum  and  soybeans  is 
14.0  percent 

Some  warehouses  have  indicated  that 
15.5  percent  moisture  com  and  14.0 
percent  moisture  sorghum  and  soybeans 
are  difficult  to  store  under  certain 
circumstances.  Accordingly,  this 
proposed  rule  would  amend  7  CFR 
1421.91, 1421.93,  and  1421.94  to  provide 
that,  effective  for  the  1986  and 
subsequent  crops,  warehosue-stored 
com  pledged  as  collateral  for  CCC  price 
support  loans  must  not  contain  over  14.0 
percent  moisture.  The  regulations  at  7 
CFR  1421.211. 1421.213.  and  1421.214 
would  be  amended  by  this  proposed  rule 
to  reduce  the  maximum  acceptable 
moisture  level  for  1986  and  subsequent 
crops  of  sorghum  pledged  as  collateral 
for  CCC  price  support  loans  from  14i) 
percent  to  13.0  percent.  Similarly,  the 
regulations  at  7  CFR  1421.366, 1421.368, 
and  1421.369  would  be  amended  to 
reduce  the  maximum  acceptable 
moisture  level  for  1986  and  subsequent 
crops  of  soybeans  pledged  as  collateral 
for  CCC  price  support  loans  from  14.0 
percent  to  13i)  percent  If  the  warehouse 
receipt  representing  the  grain  indicates 
that  the  grain  has  a  moisture  content 
higher  than  the  maximum  acceptable 
moisture  content,  the  warehouse  receipt 
must  be  accompanied  by  a  supplemental 
certificate  which  states  that  the  grain 
has  been  dried  to  at  least  the  maximum 
acceptable  level. 

Certain  technical  amendments  are 
also  proposed  for  purposes  of  clarity. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture, 
Price  support  programs,  Surety  bonds. 
Warehouses. 

Proposed  Rule 

PART  1421— {AMENDED] 

Accordingly,  it  is  proposed  that  7  CFR 
Part  1421  be  amended  as  follows: 

1.  The  authority  citation  for  Part  1421 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5;  62  Stat.  1070,  as 
amended,  1072  (15  U.S.C.  714b,  714c);  sees. 
101, 105B,  107B,  lia  201.  301.  401,  405:  63  Stat. 
1051,  as  amended,  95  Stat.  1242,  as  amended, 
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1227,  as  amended,  1221.  as  amended.  91  Stat. 
951,  as  amended,  63  Slat  1052.  as  amended, 
1053.  as  amended,  1054.  as  amended  [7  U.S.C. 
1441. 1444d,  1445b-l.  1445e,  1446.  1447. 1421. 
1425). 

2.  In  §  1421.91.  paragraph  (c^is  revised 
to  read  as  follows: 

S  1421.91    Eliglbtocora 

*  «        *        «        • 

(c)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  com  must 
meet  the  requirements  specified  in 
paragraphs  (a)  and  (b)  of  this  section. 
Such  corn  must  also  grade  No.  3  or 
better  or,  on  the  factor  of  test  weight 
only.  No.  4  or  better.  In  addition,  such 
com  must  not  grade  "Weevily"  and 
must  not  have  moisture  over  14.0 
percent. 

3.  Section  1421.93  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c). 
respectively,  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

§  1 421 .93    Determination  of  quantity. 

*  *        *        ♦        « 

(b)  In  warehouse.  The  quantity  of 
com  on  which  a  warehouse-stored  loan 
shall  be  made  and  the  quantity 
delivered  to  or  acquired  by  CCC  in  an 
approved  warehouse  shall  be  the  net 
bushels  specified  on  the  warehouse 
receipt  or,  if  applicable,  on  the 
supplemental  certificate.  If  the  corn  has 
been  dried  or  blended  to  reduce  the 
moisture  content,  the  quantity  specified 
on  the  warehouse  receipt  or,  if 
applicable,  the  supplemental  certificate, 
shaD  represent  the  quantity  after  drying 
or  blending,  and  such  quantity  shall 
reflect  a  minimum  shrink  in  the 
receiving  weight,  excluding  dockage,  of 
1.2  times  the  percentage  difference 
between  the  moisture  content  of  the 
corn,  when  received,  and  14.0  percent 

*  *        *        *        • 

4.  Section  1421.94  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  paragraphs  (a),  (b),  (c). 
and  (d)  as  paragraphs  (b).  (c),  (d),  and 
(e),  respectively,  and  revising  newly 
redesignated  paragraph  (d)  to  read  as 
follows; 

§1421.94    Warehouse  receipts. 

***** 

(d)  Where  warehouse  receipt  shows 
"Weevily,"  excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
corn  grades  "Weevily"  or  contains  over 
14.0  percent  moisture,  or  both,  the 


warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  com  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  deUvered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Weevily"  and  the  com  has  been 
conditioned  to  correct  the  "Weevily" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Weevily"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt. 

(ii)  When  the  warehouse  receipt 
shows  a  moisture  content  of  over  14.0 
percent  and  the  com  has  been  dried  or 
blended,  the  supplemental  certificate 
must  show  the  grade,  grading  factors, 
and  quantity  after  drying  or  blending  the 
com  to  a  moisture  of  not  over  14.0 
percent.  Such  quantity  also  shall  reflect 
a  drying  or  blending  shrink  as  specified 
in  §  1421.93(b). 

(2)  The  supplemental  certificate 
issued  by  the  warehouseman  must 
provide  that  no  lien  for  processing  the 
com  represented  by  the  supplemental 
certificate  will  be  asserted  by  the 
warehouseman  against  CCC  or  any 
subsequent  holder  of  the  warehouse 
receipt  and  that  the  grade,  grading 
factors,  and  the  quantity  shown  on  the 
supplemental  certificate  shall  supersede 
the  entries  for  such  items  shown  on  the 
warehouse  receipt. 
*        *        •        ♦        ♦ 

5.  In  §  1421.211,  paragraph  (b)  is 
revised  to  read  as  follows: 

§1421.211    Eligible  sorghum. 

***** 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  sorghum 
must  meet  the  requirements  specified  in 
paragraph  (a)  of  this  section.  Such 
sorghum  must  also  grade  No.  4  or  better 
and  may  carry  the  special  grade 
designation  "Smutty".  The  sorghum 
must  not  grade  "Weevily"  and  must  not 
have  moisture  over  13.0  percent. 

6.  Section  1421.213  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c) 
respectively,  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

§  1421.213    Determination  of  quantity. 
***** 

(b)  In  warehouse.  The  quantity  of 
sorghum  on  which  a  warehouse-stored 
loan  shall  be  made  and  the  quantity 
delivered  to  or  acquired  by  CCC  in  an 


approved  warehouse  shall  be  the  net 
weight  specified  on  the  warehouse 
receipt  or,  if  applicable,  on  the 
supplemental  certificate.  If  the  sorghum 
has  been  dried  or  blended  to  reduce  the 
moisture  content,  tlie  quantity  specified 
on  the  warehouse^receipt  or.  if 
applicable,  on  the  supplemental 
certificate  shall  represent  the  quantity 
after  drying  or  blending,  and  such 
quantity  shall  reflect  a  minimum  shrink 
in  the  receiving  weight,  excluding 
dockage,  of  1.2  times  the  percentage 
difference  between  the  moisture  content 
of  the  sorghum,  when  received,  and  13.0 
percent. 

*  *        «        »        ♦ 

7.  Section  1421.214  is  revised  by 
designated  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a), 
(b),  (c),  (d),  and  (e)  as  paragraphs  [b], 
(c),  (d),  (ej.  and  (f).  respectively,  and 
revising  newly  redesignated  paragraph 
(d)  to  read  as  follows: 

§1421.214    Warehouse  rocslpts. 

♦  ♦        ♦        *        « 

(d)  Where  warehouse  receipts  shows 
"Weevily, "  excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
sorghum  grades  "Weevily"  or  contains 
over  13.0  percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  sorghum  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  deUvered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Weevily"  and  the  sorghum  has  been 
conditioned  to  correct  the  "Weevily" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Weevily"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt. 

(ii)  When  the  warehouse  receipt 
shows  a  moisture  content  of  over  13.0 
percent  and  the  sorghum  has  been  dried 
or  blended,  the  supplemental  certificate 
must  show  the  grade,  grading  factors, 
and  quantity  after  drying  or  blending  the 
sorghum  to  a  moisture  of  not  over  13.0 
percent.  Such  quantity  also  shall  reflect 
a  drying  or  blending  shrink  as  specified 
in  §  1421.213(b). 

(2)  The  supplemental  certificate 
issued  by  the  warehouseman  must 
provide  that  no  lien  for  processing  the 
sorghum  represented  by  the 
supplemental  certificate  will  be  asserted 
by  the  warehouseman  against  CCC  or 
any  subsequent  holder  of  the  warehouse 
receipt  and  that  the  grade,  grading 
factors,  and  the  quantity  shown  on  the 
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suppleraoita)  certificate  sliall  sopereede 
the  entries  for  such  items  shown  on  the 
warehouse  receipt 

a.  In  S  1421.366,  paragraph  (b)  is 
revised  to  read  as  foUows: 

91421.366    ENgWs  Soybame. 
•        *        •        «        • 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eUgible  for 
a  warehouse-stored  loan,  the  soybeans 
must  meet  the  requirements  specified  in 
paragraph  (a)  of  this  section.  Such 
soybeans  must  also  grade  Na  4  or 
better,  must  not  grade  "Weevily"  and 
must  not  have  moisture  over  13.0 
percent. 

9.  Section  1421.368  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c), 
respectively,  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

91421.368    DeterminatkMt  of  Quantity. 

(b)  In  warehouse.  The  quantity  of 
soybeans  on  which  a  warehouse-stored 
loan  shall  be  made  and  the  quantity 
delivered  to  or  acquired  by  CC  in  an 
approved  warehouse  shall  be  the  net 
bushels  specified  on  the  warehouse 
receipt  or,  if  applicable,  on  the 
supplemental  certificate.  If  the  soybeans 
have  been  dried  or  blended  to  reduce 
the  moistiue  content,  the  quantity 
specified  on  the  warehouse  receipt  or,  if 
applicable,  on  the  supplemental 
certificate  shall  represent  the  quantity 
after  drying  or  blending,  and  such 
quantity  shall  reflect  a  minimum  shrink 
in  the  receiving  weight  of  1.2  times  the 
percentage  difference  between  the 
moisture  content  of  the  soybeans,  when 
received,  and  13.0  percent. 

10.  Section  1421.369  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a), 
(b),  (c),  and  (d)  as  paragraphs  (b),  (c). 
(d).  and  (e),  respectively,  and  revising 
newly  redesignated  paragraph  (d)  to 
read  as  follows: 

91421J69    WarelKMwa  rwMlpta. 

(d)  Where  warehouse  recfipt  shows 
"Weevily, "  excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
soybeans  grade  "Weevily"  or  contain 
over  13.0  percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  soybeans  to  be  eligible  for  price 


sapport  The  grade,  grading  fectors.  and 
quantity  to  be  dehvered  nest  be  shown 
on  the  sapplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
*n/Veevily"  and  the  soybeans  have  been 
conditioned  to  correct  the  "Weevily" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Weevily"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt 

(ii)  When  the  warehouse  receipt 
shows  a  moisture  content  of  over  13U) 
percent  and  the  soybeans  have  been 
dried  or  blended,  the  supplemental 
certificate  must  show  the  grade,  grading 
factors,  and  quantity  after  drying  or 
blending  the  soybeans  to  a  moisture  of 
not  over  13.0  percent  Such  quantity  also 
shall  reflect  a  drying  or  blending  shrink 
as  specified  in  1 1421.368(b). 

(2)  The  supplemental  certificate 
issued  by  the  warehouseman  must 
provide  that  no  lien  for  processing  the 
soybeans  represented  by  the 
supplemental  certificate  will  be  asserted 
by  the  warehouseman  against  CCC  or 
any  subsequent  holder  of  the  warehouse 
receipt  and  that  the  grade,  grading 
factors,  and  the  quantity  shown  aa  the 
supplemental  certificate  shall  supersede 
the  entries  for  such  items  shown  on  the 
warehouse  receipt. 
*        *        •        *        * 

Signed  at  Washington,  DC,  on  November 
18,1985. 

Everett  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc  85-27805  Filed  11-20-85;  8:45  am] 
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Food  Safety  and  InspoctkMf  Sorvico 

9  CFR  Parte  317, 318,  and  381 

[Docket  No.  84-020E] 

Total  Plant  Quality  Control  for 
Labeling 

AOENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Proposed  rale;  extension  of 
comment  period. 

tUMMARr.  On  September  25, 1985,  tiie 
Food  Safety  and  Inspection  Service 
(FSIS)  published  a  proposed  rule  to 
expand  the  concept  of  generically 
approved  labeling  of  meat  and  poultry 
products  for  those  establishments 
operating  a  USDA-approved  Total 
Quality  Control  system  which  can 
develop  an  acceptable  plan  for 
controHing  the  labeling  of  their  products. 
FSIS  has  received  several  requests  to 
extend  the  comment  period  to  allow 


more  time  for  reviewing  and  evaluating 
the  proposal  FSIS  is  hereby  extending 
the  comment  period  for  60  days. 

DATK  Comments  must  be  received  on  or 
before  January  24, 1966. 

AODRSSS:  Written  comments  to:  PoHcy 
Office,  Attii:  FSIS  Hearing  Clerk.  Roon 
3803,  Soutii  Agriculture  Building,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

FOR  RMTHn  INKNUMATMM  CONTACR 

Mr.  Joseph  V.  Germano,  Deputy 
Directw,  Standards  and  Labeling 
Division,  Meat  and  Poultry  Inspection 
Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agricultiire,  Washington,  DC  2025a  (202 
447-4293. 

8UPPLEMCMTAIIV  mPORMATKNC  On 

September  25. 1985,  FSIS  pubHsfaed  in 
the  Federal  Regbter  (50  FR  38824)  a 
proposed  rule  and  amend  the  Federal 
meat  and  poultry  products  inflection 
regulations  to  expand  the  concept  of 
generically  approved  labelii^  of  meat 
and  poultry  products  for  those 
establishments  operating  a  USDA- 
approved  Total  Quality  Control  system 
which  can  develop  an  acceptable  plan 
for  controlling  the  labeling  of  their 
products.  Eligible  establishments  would 
submit  their  plan  for  a  Total  Qulaity 
Continl  for  Labeling  system  to  the  FSIS 
Administrator  for  approval  If  the 
Administrator  would  find  the  plan  for 
the  Total  Quality  Control  for  Labeling 
system  to  be  adequate  to  assure  that 
misbranding  of  product  would  not  occur, 
all  labeling  for  products  made  at  the 
establishment  and  for  which  there  is  a 
standard  of  identity  or  composition  in 
the  meiX  and  poultry  products 
inspection  regulations  or  for  which  there 
are  certain  specified  Agency  policies 
would  be  eUgible  for  generic  approval 
and  would  not  be  subject  to  additional 
individual  review  and  approval  by  FSIS 
before  use. 

Interested  persons  were  given  until 
November  25, 1985,  to  comment  on  this 
proposed  rule.  FSIS  has  received  several 
requests  to  extend  the  comment  period 
to  allow  more  time  to  review  and 
evaluate  the  proposal.  FSIS  is  interested 
in  receiving  additional  data,  and 
therefore  has  decided  to  extend  the 
comment  period  for  an  additional  60 
days,  to  January  24, 1986. 

Done  at  Washington,  D.C.  on  November 
15. 1965. 

DoosJd  L.  Houston, 

Administrator.  Food  Safety  and  Inspection 
Service. 

(PR  Doc.  86-27740  Piled  11-20-85;  8:45  am] 
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•  CFR  Part  319 
(OMtotMoutKoawi 

RaqulrMMnts  far  PartMy  OafMlad 
ProAicts;  Extamlon  of  CofiMMni 


:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Notice  of  intent  to  initiate 
propoaed  ndemakiitg;  extanaion  of 
commeat  period 


tUMMASV:  Od  August  23. 1985.  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  notice  of  intent  to  initiate 
propoaed  rulemaking  concerning 
compositional  and  processing 
requirements  for  various  low 
temperature  rendered  meat  products. 
That  notice  concerned  regulatory 
compliance,  nutritional  value, 
processing  safety,  and  labeling  of  suc3i 
products.  FSIS  received  several  reqtiests 
to  extend  the  comment  period  to  aUow 
more  time  to  study  the  issues  discussed 
in  the  notice.  FSIS  is  hereby  extending 
the  comment  period  for  an  additional  80 
days. 

DATE  Comments  must  be  received  en  or 
before  January  21, 1886. 

AOMICSS:  Written  comments  to:  Policy 
Office.  Attn:  FaS  Hearing  Clerk,  Room 
3803.  Soudi  Agriculture  Building,  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agricuhure,  Washington. 
D.C.  20250. 

SUPPtBHENTARV  INFONMATION:  On 
August  23. 1985.  FSIS  published  in  the 
Federal  Register  (50  FR  34157)  a  notioe 
of  intent  to  initiate  proposed  rulemaking 
to  amend  the  Federal  Meat  Inspection 
Act  regarding  compositional  and 
processing  requirements  for  various  iow 
temperatiu«  rendered  meat  food 
products.  The  notice  described 
considerations  of  re^ilatory  eompUanoe, 
nutrttioaal  value  of  the  products, 
procassteg  safety  and  product  labeling. 
FSIS  requested  comments  £pom 
interested  persons  on  how  to  proceed 
with  implementing  a  proposed  rule. 

Interested  persons  were  given  imtil 
November  21. 1985.  to  submit  their 
comments  on  the  notice.  The  Agency 
received  three  requests  to  extend  Ae 
comment  period  in  order  for  interested 
persons  to  fiiHy  evahrate  the  notice  of 
intent.  FSIS  is  fatterested  fai  receiving  aH 
relevant  data  and  is  therefore  extending 
the  comment  period  for  an  additional  SO 
days  to  January  21. 1986. 


Done  at  WashingUuu  IXC,  oa  Nevaabor 
15.1085. 

Outlaid  LHouBtoo, 

Adminiatmtor.  Food  Safety  and  bupedioa 
Serwice. 

[FR  Do&  85-27748  Filed  11-2».8S:  8:45 1^ 
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DEPARTMENT  OF  COMMERCE 

National  OcMnic  Md  Atmoi^lMrle 
Adnynlstratioa 

ISCFRPartMl 
lOoofcM  Na  5BS2»-Stf1] 

Licensing  of  Oeaan  Ttiarmal  Enargy 
Conversion  Facilities  and  Plantships 

agency:  National  Oceanic  and 
Atmosphereic  Administration  (NOAAJ. 
Commerce. 

ACnow  Proposed  rule  with  request  for 
comments. 

SUMMARV:  Tlie  National  Oceardc  and 
Atmospheric  Adhninistration  (NOAA) 
proposes  to  amend  the  regulations 
implementing  the  Ocean  TTiermal 
Energy  Conversion  (OTEC)  Act  of  1960 
as  amended  (42  U.S.C.  9101.  et  seq.,  Pub. 
L  96-820,  amended  by  Fob.  L  96-623). 
No  applications  for  OTEC  licenses  have 
been  submitted  to  NOAA  since  passage 
of  the  OTEC  Act  and  the  President's 
bodgete  for  fiscal  years  1965  and  1966 
have  proposed  no  further  fmtiUng  for  the 
OTEC  licensing  program.  The  purpose  of 
the  proposed  regalatrans  is  to  fulHU 
NOAA's  obligation  to  conform  the 
regulations  to  the  OTEC  statute  as 
amended  in  1984.  The  propcned 
regulations  also  reflect  NOAA's 
conchuioa.  ua  a  result  of  the  periodic 
review  of  regiilations  required  by  the 
OTEC  Act  that  no  additional 
modiHcations  to  the  regulations  are 
necessary.  This  notice  provides 
interested  persons  with  an  opportrmity 
to  oonanent  on  these  proposed 
regulations.  Interested  persons  are 
invited  to  submit  written  statements  or 
comments  m  the  proposed  nde.  A 
pulriic  hearing  may  be  held  in 
Washington,  DC,  if  NOAA  determines  it 
is  warranted.  If  any  person  wishes 
NOAA  to  conduct  a  public  hearing  ftey 
should  ii^dude  tiiat  request  in  tii^ 
comments. 

DATC  Comments  must  be  received  by 
NOAA  on  or  before  December  23, 1985. 
Aooness.  Submit  comments  to  James  B. 
Rucker,  OTEC  Program  Manager,  Ocean 
Minerals  aad  Energy  Dividoo.  C^ce  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administi-ation,  Page  1  Building,  Suite 


105,  2001  Wisconsin  Avanie.  NW,, 
Waahio^oa.  DC  20235. 


ICONTACR 

James  B.  Rucker  at  the  above  address. 
Telqihoae  (282)  254-8463. 


I.  Prior  Actions 

On  July  31, 1981,  NOAA  issued  final 
regulations  establishing  a  licensing 
process  for  Ocean  lliennal  Energy 
Conversion  Facilities  and  Hant^M  (46 
FRaBS88-3942^.  The  fhial  rules  were 
supported  by  a  programmatic 
environments  impact  statemmt  (PEIS) 
and  a  coi^faied  Regtdatory  faq)act 
Analysis  «mI  Regulatory  Flexibiiity 
Analysis  (RIA-SFA)  both  dated  Jdy 
19KL 


ILAvallaUlityofl 

Mi  comments  received  in  response  to 
this  notice  irf  proposed  rulemaking  wiH 
be  available  for  public  examination  and 
copying  durfaig  normal  business  hours  in 
Suite  105,  Page  1  Buik&ig,  2001 
Wisconsin  Avenue,  NW.,  Washington. 
DC. 

nLSalatad  Actions 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12»1  mid  tf»e  Regolatoiy  FlexibUity  Act 
NOAA  has  analyzed  the  costs  and 
benefits  of  this  nde. 

A.  Executive  Order  12291 

NOAA  has  made  an  initial 
determination  that  these  proposed 
amendments  are  not  a  "major"  rule 
under  E.O'.  12281.  Hiese  amendments 
have  been  submitted  to  the  (XSce  of 
Management  and  Bw^t  (Okffl)  for 
review  as  required  by  EJQ.  12291. 

B.  Regalatory  Flexibility  Act 

These  amendments  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (5  U.S.Q  SQetseq.)  and 
NOAA  has  determined  that  tl»y  will  not 
have  a  significant  economic  impact  m  a 
substantial  number  of  small  entities.  The 
proposed  regulations  are  intended  to 
implement  statutory  amendments.  Hie 
amendments  and  proposed  regulations 
relate  primarily  to  NOAA  jurisdidiaa 
and  impoae  no  aew  reporting, 
recordkeqiing  or  other  con^liance 
requirements. 

C.  Paperwork  Reduction  Act 

The  proposed  re^gulatioas  contain  no 
collection  of  informatiea  requirements 
and  are  not  subject  to  die  Paperwork 
Reduction  Act  The  tnfonnatioa 
collection  requirements  in  the  existing 
rule  have  been  reviewed  and  approved 
by  ONffl  (OMB  Control  #0648-014^ 
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IV.  GaiMral  Badcground 

On  November  9, 1964.  the  OTEC  Act 
was  amended  by  Pub.  L  98-623 
(hereinafter  "1964  Amendments") 
primarily  to  clarify  the  extent  of  NOAA 
jurisdiction  over  OTEC  facilities  and 
plantships  and  to  modify  the 
requirements  for  Coast  Guard 
documentation  of  OTEC  facilities  and 
plantships.  The  purpose  of  these 
proposed  regulations  is  to  implement  the 
1984  Amendments  by  revising  those 
portions  of  15  CFR  Part  981  which  are 
inconsistent  with,  or  technically 
inadequate  in  view  of,  the  1984 
Amendments.  The  substance  of  the 
proposed  revisions  is  discussed  in 
section  V  of  the  preamble. 

ha  the  past  18  months  NOAA  has  also 
conducted  a  periodic  review  of  the 
OTEC  regulations  as  required  by  section 
117  of  the  OTEC  Act.  On  May  11, 1983 
(48  FR  21154)  NOAA  requested 
comments  on  the  appropriateness  and 
adequacy  of  existing  regulations.  Three 
comments  were  received,  one 
expressing  satisfaction  with  the  existing 
information  requirements,  and  two 
suggesting  some  modification  to  the 
application  fee  section.  After  review  of 
these  comments,  and  in  consideration  of 
the  1984  Amendments  to  the  application 
fee  section  and  NOAA  experience  with 
OTEC  and  other  similar  Ucensing 
programs.  NOAA  has  concluded  that  no 
additional  modifications  to  the  existing 
regulations  are  necessary. 

V.  Snnmiary  of  Proposed  Revisions 

Section  981.40    Definitions. 

The  definition  of  an  OTEC  facility  has 
been  modified  to  delete  the  requirement 
that  a  facility  be  located  in  the  territorial 
sea.  and  to  provide  instead  that  a 
facility  which  is  "standing,  fixed  or 
moored  in  whole  or  in  part  seaward  of 
the  high  water  mark"  constitutes  an 
'OTEC  fadhty"  if  the  other  elemento  of 
the  definition  are  met.  This  change 
implements  section  e02(a)(2)  of  the  1984 
Amendments.  Similarly,  the  last 
sentence  of  the  regulation's  definition — 
which  stated  the  previous  scope  of  the 
definition  in  view  of  the  territorial  sea 
(i.e..  seaward  of  the  high  water  mark) 
Umitatioii--has  been  deleted  and  the 
following  has  been  inserted-  "If  part  of 
the  OTEC  facility  is  located  seaward  of 
the  high  water  mark  and  part  on  land, 
the  definition  includes  the  entire 
facility."  Therefore,  under  the  1984 
Amendments  and  the  proposed 
definition,  a  facility  is  an  "OTEC 
facility,"  and  would  therefore  be 
authorized  for  ownership,  construction 
and  operation  under  a  Mcense.  if  any 
part  of  that  facility  is  located  seaward  of 
the  high  water  mark.  The  "facility" 


includes  equipment  on  the  facility, 
cables  or  pipelines,  water  intake  and 
efiluent  discharge  structures,  as  well  as 
other  associated  equipment  and 
appurtenances  which  are  not  located 
wholly  on  land. 

Section  961.50    Who  must  apply  for  an 
OTEC  license  (and  who  does  not  need 
one)? 

Section  981.50(a)(2)  of  the  regulations 
has  been  revised  to  implement  section 
602(a)(3)  of  the  1984  Amendments.  This 
section  clarifies  that  if  a  facility  is 
partially  located  seaward  of  the  high 
water  mark,  the  entire  OTEC  facility  is 
covered  by  the  licensing  provisions  of 
the  Act. 

Section  981.130   Application  fees. 

Section  602(f)  of  the  1984 
Amendments  drooped  the  requirement 
that  the  application  fee  be 
nonrefundable.  The  existing  regulations 
provide  that  the  fee  consist  of  three 
nonrefundable  payments:  $100,000 
submitted  to  NOAA  with  the 
application:  SloaOOO  submitted  prior  to 
the  first  public  hearing  on  the 
application  and  a  final  payment  of 
$50,000  prior  to  the  end  of  the  review 
process  for  a  license.  The  proposed 
regulations  make  no  change  in  the 
schedule  or  amount  of  fee  payment. 
After  review,  NOAA  has  determined 
that  $250,000  is  a  reasonable  estimate  of 
the  costs  which  will  be  incxured  in 
reviewing  and  processing  the 
application.  However,  the  proposed 
regulations  do  provide  procedures  for 
adjustment  of  costs  and  refund  of  a 
portion  of  the  payments  upon 
termination  or  withdrawal,  in 
accordance  with  the  1984  Amendments. 

Section  981.470 
or  denial. 


Amendments,  amending  section  110(1) 
of  the  OTEC  Act.  This  change  in  the 
statute  clarifies  that  Federal  employees/ 
observers  may  be  "in"  an  OTEC  facility 
(recognizing  that  it  may  be  londbased) 
as  well  as  "aboard"  a  facility  or 
plantship  (which  connotes  one  floating). 

Section  981.550   Suspension, 
revocation,  termination,  relinquishment 
or  surrender  of  a  license. 

The  term  "as  recognized  in  any  treaty 
or  convention  to  which  the  United 
States  is  a  party"  has  been  deleted  from 
the  end  of  i  981.550(c)  to  conform  to 
section  e02(e)(17)  of  the  1984 
Amendments,  amending  section  111(b) 
of  th  OTEC  Act. 

List  of  Subjects  in  15  CFR  Part  981 

Administrative  practice  and 
procedure.  Energy. 

Approved:  November  14. 1985. 

Dated:  Novenil>er  14, 1985. 
Paul  M.  WoUr, 

AssJatant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 

PART  981— {AMENDED] 

For  the  reasons  set  forth  above,  the 
National  Oceanic  and  Atmospheric 
Administration  proposes  to  amend  Part 
981  of  Title  15  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  981  iS 
revised  to  read  as  follows: 

Authority:  Ocean  Thennal  Energy 
Conversion  Act  of  198a  Pub.  L  96-320.  94 
StaL  991  (42  U.S.C.  9101.  etseg.]  as  amended 
by  Pub.  L  96-623. 

2.  In  5  981.40.  the  definition  of  OTEC 
facility  is  revised  to  read  as  follows: 


Criteria  for  approval         5W1.40   DvflnNiona. 


The  phrase  "not  be  doounented  under 
the  laws  of  the  United  States"  in 
S  981.470(a)(7)  has  been  changed  to  "will 
be  documented  under  the  laws  of  a 
foreign  nation"  based  on  section 
602(a)(5]  of  the  1984  Amendments, 
which  modifies  section  101(c)(7)  of  the 
OTEC  Act  This  change  in  the  statute 
allows  greater  flexibihty  with  respect  to 
documentation  by  the  Coast  Guanl. 
NOAA  thus  may  issue  a  license  for  an 
OTEC  facility  or  plantship,  which  has 
not  been  documented  under  the  laws  of 
the  United  States  when  Coast  Guard 
laws  or  regulations  do  not  require  such 
documentation. 


Terms  and  conditions 


Section  981.520 
of  a  license. 

The  term  "in  or"  has  been  added  in 
S  981.520(g)(1)  after  "employees"  based 
on  section  602(a)(8)  of  the  1984 


OTEC  facility  means  any  facility 
which  is  standing,  fixed  or  moored  in 
whole  or  in  part  seaward  of  the  high 
water  mark  and  which  is  designed  to 
use  temperature  di^erences  in  ocean 
water  to  produce  electricity  or  another 
form  of  energy  capable  of  being  used 
directly  to  perform  woric  and  includes 
any  equipment  installed  on  such  facility 
to  use  such  electricity  or  other  form  of 
energy  to  produce,  process,  refine,  or 
manufacture  a  product,  and  any  cable  or 
pipeline  used  to  deliver  such  electricity.- 
fnah  water  or  product  to  shore,  and  all 
other  associated  equipment  and 
appurtenances  of  such  facility,  to  the 
extent  they  are  located  seaward  of  the 
high  water  mark.  If  part  of  the  OTEC 
facility  is  located  seaward  of  the  high 
water  mark  and  part  on  land,  the 
definition  includes  the  entire  facility. 
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3.  In  S  981.50.  patagcaph  (a)  is  revised 
to  read  as  follows: 


9«Uto   Who  iMiBt  apply  for  an  OTEC 
HcMso  (and  iMlM  dooo  no*  iMMl  OB*)? 

(a)  OTVCfaaiities.  No  person  may 
engage  in  the  ownership,  construction  or 
operation  of  an  OTEC  facility  which  is: 

(1)  Documented  under  the  laws  of  the 
United  States;  or 

{2)  Located  in  whole  or  in  part 
between  the  high  water  mark  and  die 
seaward  boundary  of  the  United  States 
territorial  sea:  or 

(3)  Connected  to  any  State  by  pipelhie 
or  cable; 

except  In  accordance  with  a  license 
issued  pursuant  to  this  part. 

4.  Section  981.130  is  revised  to  read  as 
follows; 

9M1.130   AppOcatien  fee. 

(a)  General.  Section  102(h)  of  the 
OTEC  Act  requires  each  applicant  for  a 
license  to  pay  a  fee  which  reflects  the 
reasonable  administrative  costs 
incurred  by  NOAA  in  reviewing  and 
processing  the  application. 

(b)  Amount.  The  applicant  must 
submit  the  application  fee  in  accordance 
with  the  following  schedule; 

(1)  A  payment  of  $100,000  must  be 
submitted  with  each  formal  application 
for  issuance  of  a  license. 

(2)  An  additional  payment  of  $100,000 
dollars  must  be  submitted  prior  to  the 
first  public  bearing  held  by  NOAA  on 
the  issuance  of  the  license. 

(3)  A  final  payment  of  $50,000  must  be 
submitted  prior  to  the  end  of  the 
statutory  review  period  outlined  in 

S  981.36a 

(c)  Adjusted  costs.  If  the  costs 
incurred  by  NOAA  in  reviewing  and 
processing  the  application  are 
significantly  in  excess  of  $250,00a  the 
applicant  is  required  to  submit  the 
additional  payment  before  issuance  of 
the  license.  If  the  costs  incurred  by 
NOAA  in  reviewing  and  processing  the 
application  are  significantly  less  than 
$250.00a  NOAA  will  refund  the 
difference  to  the  applicant. 

(d)  Effect  of  withdrawal  or 
termination  of  an  application.  If  the 
application  is  withdrawn  or  terminated 
by  the  Administrator  or  the° applicant 
prior  to  a  decision  on  the  license 
application,  the  applicant  is  ^titled  to  a 
refund  of  the  application  fee  minus 
those  costs  incurred  by  NOAA  in 
reviewing  and  processing  the 
application  up  to  the  date  of  withdrawal 
or  termination  of  the  application.  If  the 
costs  are  significantly  in  excess  of  the 
amount  submitted  by  the  applicant 
based  on  the  payment  schedule  in 


t  98L13e(b).  then  the  appUcant  is 
required  to  submit  the  afdditional 
payment  to  NOAA- 

5.  In  (  S»L^O  pawgraph  (aK7j  is 
revised  to  read  as  follows: 

SM1.470   CritariaforappiovalordoalaL 

(a)  •  •  • 

(7)  Tlie  proposed  OTEC  facility  or 
plantship  will  be  documented  under  the 
laws  of  a  foreign  nation. 

6.  In  S  981.520  paragraph  (g)  is  revised 
to  read  as  follows; 


OeMMffMEMT  OF  TRAMSPORT ATION 


§981.520    TsnmaMi 
Hcons*. 


of« 


(g)  Monitoring  of  licensee's  activities. 
Each  license  will  contain  terms  or 
conditions  requiring  the  licensee: 

(1)  To  allow  the  Administrator  to 
place  appropriate  Federal  officers  or 
employees  in  or  aboard  the  OTEC 
facility  or  plmtship  to  which  the  license 
applies  at  such  times  and  to  sucii  extent 
as  tbe  Administrator  deems  reasonable 
and  necessary  to  assess  compHance 
with  any  terms,  conditions,  or 
regulations  applicaUe  to  the  license, 
and  to  report  to  the  Administrator 
whenever  such  officers  at  employees 
have  reason  to  believe  there  is  a  failure 
to  comply; 

(2)  To  cooperate  widi  such  officers 
and  employees  in  the  performance  of 
monitoring  functions;  and 

(3)  To  raoaitor  tbe  environraental 
effects  of  the  operation  of  the  OTEC 
facility  or  plantship  in  accordance  with 
those  terms  and  conditions. 


7.  S  981.550,  paragraph  (c)  is  revised  to 
read  as  follows: 

§M1.SfO    Suap«Mion.f«wDeation, 
termination,  rellnquisttment  or  surrMdsrof 
aliconse. 


(c)  Emergency  orders.  The 
Administrator  may  order  the  licensee  to 
cease  or  alter  construction  or  operation 
activities  pending  the  completion  of  a 
judicial  proceeding  pursuant  to 
paragraph  (a)  of  this  section  if  the 
Administrator  determines  that 
irame<^te  suspension  of  such  activities 
is  necessary  to  protect  public  health  and 
safety  or  to  ehminate  any  imminent  and 
substantial  danger  to  the  environment. 

[FR  Doc  85-27480  FiW  11-30-85;  8:45  am) 
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33CFRPart117 

ICQDe^>5-18] 

Drawbridgp  Oporaflon  Regolstions; 
.AL 


AOENCV.  Coast  Cond.  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Qty  of 
Bayou  LaBatre  and  die  Alabama 
Higjiway  Department  (AHD),  the  Coast 
Guard  is  considering  a  change  in  the 
regulation  governing  the  operation  of  the 
lift  span  bridge  on  SL  Hwy.  188  over 
Bayou  LaBatie.  mile  ZJ  at  Bayou 
LaBatre,  Mobile  County.  Alabama,  by 
permittiRg  the  draw  to  remain  closed 
from  8  p.m.  to  4  a.m.  daily,  and  from 
7:00-8:00  a.m.  and  2.-15-3:30  p.m.  from 
September  15  through  June  15.  The 
bridge  would  open  on  signal  outside 
these  hours.  Presently,  the  draw  is 
closed  from  7:30-8:30  ajm.  and  3-4:30 
p.m.  Monday  through  Friday  except 
Federal  holidays,  throughout  the  year. 
This  proposal  is  being  made  because 
there  have  been  no  openings  for 
navigation  between  8  pjo.  and  4  ajn. 
since  1955,  and  because  there  is  no  need 
to  close  the  draw  on  weekdays  while 
area  schools  are  not  in  session.  This 
action  should  relieve  die  bridge  owner 
of  the  burden  of  having  a  person 
available  at  the  bridge  during  the 
proposed  closure  periods,  and  should 
still  provide  for  the  reasonable  needs  of 
navigation. 

DATi:  Comments  miut  be  received  on  or 
b^ore  January  6, 1988. 

AOORESS:  Comments  should  be  mailed 
to  Commander  (obr),  Ei^th  Coast 
Guard  District,  500  Camp  Street,  New 
Orleans.  Louisiana  7013a  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  Inspection 
and  copying  in  Rbom  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
throni^  Friday,  except  holidajrs. 
Comments  may  also  be  handndelivered 
to  this  address. 

rom  FURTHER  INFORMATION  CONTACT. 

Perry  Haynes,  Chief,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  NtPONMATION: 
Interested  persons  are  anrited  to 
participate  in  this  proposed  rulemaking 
by  sulwutting  written  views,  comments, 
data  or  aifiments.  Persons  suixnitting 
commmts  should  incfaule  their  names 
and  addresses,  identify  the  bridge,  and 
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give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowled^nent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  li^t  of  comments 
received. 

Draftiiig  Infonnation 

The  drafters  of  this  notice  are  Perry 
Haynes,  project  officer,  and  Lieutenant 
Conunander  James  Vallone,  project 
attorney. 

Discussioa  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  position  is  6.7  feet  above  high 
water.  Navigation  through.the  bridge 
consists  of  commercial  fishers  and 
pleasure  boats.  On  17  November  1980 
the  Coast  Guard  published  a  final  rule 
(45  FR  75659)  to  permit  the  draw  to 
remain  closed  during  the  peak  vehicular 
traffic  periods  of  7:30-8:30  a.m.  and  3- 
4:30  p.m.  Monday  through  Friday  except 
hoUdays.  This  peak  traffic  is  associated 
with  the  schools  of  the  area  and 
diminishes  significantly  when  the 
schools  are  not  in  session  during  the 
summer  months,  while  at  the  same  time 
commercial  fishing  and  pleasure  boating 
activity  increases  significantly.  Because 
navigation  has  not  used  the  bridge 
between  8  p.m.  and  4  a.m.  since  1955, 
and  because  the  current  regulation 
serves  no  useful  purpose  between  Jtme 
15  and  September  15,  the  Coast  Guard 
feels  that  the  proposed  regulation  will 
provide  relief  to  the  bridge  owner  will 
benefit  navigation  during  the  peak 
boating  season;  and  will  have  no  impact 
on  vehicular  traffic. 

Ecoaomic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
[)epartment  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
there  have  been  no  requests  to  open  the 
bridge  between  8  p.m.  and  4  a.m.  since 
1955,  and  the  present  regulation 
provides  no  significant  benefit  to 
vehicular  traffic  during  the  summer 
months.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  if 


adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  S3  CFR  Part  117 

Bridges. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REQULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  and  49  CFR 
1.46(c)(5)  and  33  CFR  1.05-1(8). 

2.  Section  117.103  is  revised  to  read  as 
follows: 

§117.103    Bayou  LaBatre 

The  draw  of  the  S188  bridge,  mile  2.3 
at  Bayou  LaBatre,  shall  open  on  signal; 
except  that,  the  draw  need  not  be 
opened  from  8  p.m.  to  4  a.m.,  and  horn 
September  15  through  June  15  from  7KX) 
to  8:00  a.m.  and  2:15  to  3:30  p.m.  Monday 
through  Friday  except  holidays. 

Dated:  November  8, 1985. 

ayde  T.  Lusk  )r.. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 

(FR  Doc.  85-27813  Filed  11-20-85;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-FRL  2926-7] 

40  CFR  Ch.  I 

Gasoline  Volatility  and  Hydrocartx>n 
Emissions  From  Motor  Vehicles; 
Avaliability  of  a  Regulatory  Strategies 
Analysis 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  availability  of 
regulatory  strategies  analysis;  hearing 
and  request  for  comment. 


n  This  notice  announces  the 
availability  to  the  public  of  a 
comprehensive  EPA  study  which 
examines  the  effect  of  gasoline  volatility 
on  both  evaporative  and  exhaust 
hydrocarbon  emissions  from  motor 
vehicles.  Evaporative  hydrocarbon 
emissions  from  vehicle  refueling  and 
gasoline  storage  and  distribution 
sources  are  also  examined  as  a  function 
of  gasoline  volatility. 


DATES:  A  public  hearing  on  the  issues 
brought  forth  in  this  study  will  be  held 
on  January  8, 1986,  convening  at  9:00 
a.m.  The  hearing  will  continue  through 
January  9, 1988  if  additional  time  is 
needed.  Written  comments  on  the  study 
must  be  received  on  or  before  February 
10, 1986. 

AOORESSES:  The  public  hearing  will  be 
held  in  the  Conference  Room  of  the  U.S. 
EPA,  Motor  Vehicle  Emission 
Laboratory,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105.  Written 
comments  other  than  those  presented  to 
EPA  at  the  hearing  should  be  submitted 
(in  duplicate,  if  possible)  to:  Central 
Docket  Section  (LE-131A).  U.S. 
Environmental  I^tection  Agency, 
Attention:  Docket  No.  A-85-21. 401  M 
Street.  SW..  Washington.  DC  20460. 

Materials  relevant  to  this  study  are 
contained  in  Public  Docket  A-8&-21. 
This  docket  is  located  at  the  above 
address  in  the  West  Tower  Lobby, 
Gallery  1;  phone  (202)  382-7548.  The 
docket  may  be  inspected  between  8  a.m. 
and  3  p.m.  on  weekdays.  As  provided  in 
40  CFR  Part  2,  a  reasonable  fee  may  be 
charged  by  EPA  for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Amy  J.  Brochu.  U.S.  EPA  (SDSB-12, 
Emission  Control  technology  Division, 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105.  Telephone:  (313)  668-4270.  Copies 
of  the  study  may  be  requested  at  this 
number. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Current  violation  of  the  ambient 
ozone  standard  is  somewhat 
widespread  in  urban  areas  across  the 
United  States.  The  Clean  Air  Act 
requires  all  such  non-attainment  areas 
to  have  implementation  plans  that 
provide  for  attainment  by  December  31, 
1987.*  Therefore,  additional  reduction  of 
hydrocarbon  emissions  has  become  a 
growing  concern.  Of  late,  increasing 
attention  has  been  directed  toward 
evaporative  hydrocarbon  (HC) 
emissions  from  gasoline-fueled  motor 
vehicles. 

Evaporative  HC  emissions  from  motor 
vehicles  originate  from  two  basic 
components  qf  the  vehicle's  fuel 
system — the  fuel  tank  and  the 
carburetor.  Evaporative  emissions  from 
the  fueftank — known  as  "diurnal" 
losses— occur  as  the  gasoline  vapors 
expand  in  response  to  daily  ambient 
temperature  increases.  The  other  type  of 
vehicle  evaporative  emissions — referred 


'  1962  was  the  original  deadline  for  attainment; 
however,  under  tpeciai  circumBtancei.  an  extension 
to  1967  ii  permitted. 
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to  as  "hot-soak"  losses — occur  just  after 
the  engine  is  turned  off,  when  residual 
engine  heat  causes  the  evaporation  of 
some  of  the  fuel  remaining  in  the 
carburetor  bowl  and  fuel  lines.  In  fuel- 
injected  vehicles,  some  hot-soak  losses 
also  originate  from  the  fuel  tank  as  well, 
probably  due  to  recirculation  of  gasoline 
that  has  been  heated  by  the  engine. 

Currently,  all  gasoline-fueled  vehicles 
and  trucks  are  equipped  with 
evaporative  control  systems  designed  to 
capture  the  majority  of  these  diurnal 
and  hot-soak  losses.  A  typical  system 
consists  of  a  canister  filled  with  carbon 
granules  which  absorb  the  HC  vapors 
generated  in  the  fuel  tank  and  the 
carburetor.  Later,  while  the  engine  is 
operating,  the  evaporative  canister  is 
periodically  purged  with  air  and  the 
collected  HCs  are  stripped  from  the 
canister  and  burned  in  the  engine. 

Light-duty  gasoline  vehicles  (L£>GV8) 
and  gasoline  trucks  weighing  less  than 
6000  lbs.  GVW  (rated  gross  vehicle 
weight),  classified  as  LDGTiS.  have  been 
equipped  with  evaporative  canisters 
since  1971.  when  the  first  evaporative 
HC  standards  came  into  effect. 
Evaporative  control  of  heavier  trucks 
came  later,  with  canisters  first  installed 
in  light-duty  gasoline  trucks  over  6000 
lbs.  GVW  (LDGTis)  in  1979  and  in 
heavy-duty  gasoline  vehicles  (HDGVs) 
in  the  current  model  year  (1985).  Current 
evaporative  HC  standards  for  these 
classes — required  to  be  met  during 
certification  testing — are  as  follows:  2.0 
grams/test  for  LDGVs,  LDGT.s  and 
LDGT,s;  3.0  grams/ test  for  HDGVs  at 
14,000  lbs.  GVW  or  less;  and  4.0  grams/ 
■  test  for  HDGVs  greater  that  14.000  lbs. 
GVW.  These  standards  represent  the 
sum  of  diurnal  and  hot-soak  losses 
measured  via  the  Sealed  Housing 
Emission  Determination  (SHED)  test,  as 
outlined  in  Title  40  of  the  Code  of 
Federal  Regulations  (Part  86,  Subparts  B 
and  M). 

Evaporative  control  systems  have 
been  designed  to  meet  these  HC 
standards  when  the  vehicle  is  fueled 
with  certification  test  gasoline 
(Indolene),  which  has  a  typical  Reid 
Vapor  Pressure  (RVP)— a  measure  of 
volatility— of  9.0  psi.  Although  this  level 
of  volatility  was  representative  of 
commercial  fuels  in  the  early  1970'8 
when  certification  test  fuel 
specifications  were  developed,  the  RVP 
of  commercial  gasoline  has  risen 
steadily  since  then  due  primarily  to  an 
increasing  butane  content  in  response  to 
rising  energy  costs.  Results  of  EPA's  in- 
use  emission  factor  testing  indicate  that 
evaporative  emissions  are  significantly 
greater  with  fuels  of  higher  volatility; 
therefore,  evaporative  emissions  from 


most  vehicles  operating  on  commercial 
fuels  appear  to  be  well  above  the 
certification  standatds.  In  other  words, 
because  v^cles  are  operating  on  hiels 
of  higher  volatility  than  that  on  which 
they  are  tested  (i.e.,  9.0  psi  RVP),  the 
evaporative  control  systems  apparently 
caimot  contain  all  the  evaporative 
vapors  and  relatively  lai^e  quantities  of 
hydrocarbons  are  potentially  being 
released  to  the  atmosphere.  Further, 
EPA's  testing  has  also  revealed  that 
many  in-use  carbureted  vehicles  are 
unable  to  meet  the  evaporative 
standards  even  while  operating  on 
Indolene  (9.0  psi),  which  suggests 
possible  design  problems  such  as 
inadequate  canister  purge  during  typical 
operating  conditions.  Fuel-injected 
vehicles  (a  small  minority  in 
today's  fleet,  but  expected  to  dominate 
late  1980's  sales)  perform  well  on 
Indolene,  but  seem  to  substantially 
exceed  2  grams/test  when  tested  on 
conunercial  fuel. 

Based  on  this  testing,  the  Agency  has 
tentatively  concluded  that  the  majority 
of  vehicles  being  driven  in  the  field 
today  are  exceeding  the  current 
evaporative  HC  standards  and  will 
continue  to  do  so,  though  to  a  lesser 
extent,  in  the  future.  This  evaporative 
excess  appears  to  be  a  significant 
contributor  to  the  current  ozone  non- 
attaiiunent  problem.  In  order  to  address 
this  problem,  the  Agency  has  conducted 
a  comprehensive  technical  study  which 
analyzes  various  strategies  designed  to 
reduce  this  evaporative  excess  via  in- 
use  fuel  volatility  controls  and/or 
modifications  to  certification  fuel 
volatility  specifications  and  test 
procedures.  As  explained  in  the  report, 
the  long-term  goal  is  to  equate 
commercial  and  certification  fuel 
volatilities;  the  question  is  at  what 
volatility  level.  In  the  shorter  term, 
additional  control  of  commercial  fuel 
volatility  below  the  applicable 
certification  specification  could  provide 
additional  benefits.  In  the  study,  the 
various  long-  and  short-term 
alternatives  are  anal}rzed  and  compared 
on  the  basis  of  emission  reductions, 
cost,  and  cost  effectiveness. 

After  comments  on  the  study  are 
received  and  reviewed,  the  Agency  will 
develop  a  regulatory  strategy  to  reduce 
excess  evaporative  emissions,  if  deemed 
appropriate. 

II.  Key  Results 

The  control  strategies  examined  in  the 
report  consist  of:  (1)  Revisions  to 
certification  fuel  RVP  and  test 
procedure,  (2)  Control  of  commercial  (in- 
use)  fuel  volatility,  (3)  Combinations  of 
both  measures.  Long-term  strategies  that 
equate  in-use  and  certification  fuel 


volatilities  were  analyzed  at  various 
RVP  levels  at  and  between  9.0  psi 
(current  certification  fuel  RVP 
specification)  and  11.5  psi  (estimated 
future  commercial  fuel  RVP  average). 

Based  on  the  Agency's  current  best 
technical  estimates  and  assumptions, 
purely  vehicle-oriented  control  (i.e., 
certification  fuel  RVP  revised  to  11.5  psi 
and  test  procedure  modified)  appears  to 
be  the  most  cost-effective  approach  in 
the  long-term.  As  shown  in  the  study,  a 
total  of  584,000  tons  of  HC  emissions 
could  be  eliminated  via  this  strategy  in 
the  year  2010  at  a  net  savings  of  roughly 
$274/ton  to  the  public.  However, 
because  a  change  in  certification  fuel 
and  test  procedure  can  only  affect 
vehicle  design,  strategies  involving  in- 
use  RVP  control  can  potentially 
eliminate  additional  emissions.  This  is 
possible  because  in-use  RVP  levels 
affect  those  portions  of  vehicular 
evaporative  emissions  attributable  to 
malmaintenance.  defective  components 
and  tampering,  as  well  as  other  emission 
sources  such  as  gasoline  storage, 
distribution,  and  vehicle  refueling, 
whereas  certification  fuel  RVP  has  no 
impact  on  these  emissions.  In  2010,  in- 
use  fuel  RVP  control  could  eliminate  up 
to  an  additional  426,000  tons  of  HC 
emissions  at  an  incremental  cost/ton 
ranging  between  $998  and  $1661  per  ton. 

The  above  projections  represent  the 
Agency's  best  estimates  at  this  time  and 
are  based  on  the  absence  of  onboard  or 
Stage  n  controls  and  evaporative  I/M. 
and  a  100-percent  utilization  of 
increased  energy  density  of  less-volatile 
fuels.  However,  because  some  of  these 
assumptions  could  influence  the  above 
results,  a  number  of  sensitivity  analyses 
are  also  performed  in  the  study. 

in.  Request  for  Public  Comment 

EPA  is  not,  at  this  time,  prepared  to 
make  a  final  determination  on  the  need 
for,  nor  the  most  appropriate  method  for, 
control  of  excess  evaporative 
hydrocarbon  emissions  from  motor 
vehicles.  To  aid  the  Agency  in  this 
decision,  we  encourage  all  interested 
parties  to  comment  in  writing  on  the 
issues  addressed  in  this  study  of 
gasoline  volatility  and  its  relation  to 
hydrocarbon  emissions.  Following 
receipt  and  analysis  of  these  comments, 
the  Agency  will  make  a  decision  on  the 
proper  approach,  if  any,  to  be  taken  with 
respect  to  control  of  excess  evaporative 
emissions  from  motor  vehicles. 

Parties  wishing  to  present  testimony 
at  the  hearing  should,  if  possible,  notify 
the  contact  person  listed  above  of  such 
intent  at  least  six  days  prior  to  the 
opening  day  of  the  hearing.  The  contact 
person  should  also  be  given  an  estimate 
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of  the  time  required  for  the  presentatkn 
of  the  teatiuiuay. 

It  is  siiggeeted  that  appnudmatety  SO 
copiea  oi  A»  steteenent  or  nateriel  to  be 
preaented  l^  braus^  to  the  heehnf  for 
distribatioD  to  the  audience,  hi  addition, 
it  will  be  he^iful  for  EPA  to  receive  an 
advance  copy  of  any  atatement  or 
material  to  be  presented  at  the  hearing 
at  least  one  week  before  the  scheduled 
hearing  date,  in  order  for  EPA  staff  to 
have  adequate  time  to  ^«e  such 
material  foU  consideration.  Such 
advance  copies  should  be  subnitted  to 
the  contact  person  hated  above. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submissioo  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the 
Central  Docket  Section.  Docket  No.  A- 
85-21  (see  "Addresses")^ 

Mr.  Richard  D.  Wilson.  Director  o<  the 
OfBce  of  Mobile  Sources,  ia  h»el^ 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  taken. 
Anyone  desiring  to  purchase  a  copy  of 
the  tranacript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceedings. 

Dated:  November  14, 19e& 

ClMriasL.EaiiaB, 

Acting  Aaaiftant  AdmmiatntorforAir  and 
Radimtion. 

(FR  Doc  86-2767*  Filed  1t-2»-«6: 8:45  am) 
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40CmPvt131 
[OW-fRL-2a27-5) 

Watar  QiMMy  Standards  for  Surtace 
Watars  of  tte  Stata  of  Idaho 

AttCNCY:  Environmental  Protection 
Agency. 

ACTION:  Extension  of  Public  Comment 
Period. 

SUMMANv:  Environmental  ftotection 
Agency  (EPA)  annotmces  a  60-day 
extension  for  public  comment  on 
proposed  rule  for  water  quahty 
standards  in  Idaho,  to  allow  time  for  the 
State  to  consider  an  alternative  to  EPA's 
proposal. 

DATES:  Written  comments  should  be 
submitted  to  the  person  Hsted  below  by 
January  17, 1986. 

FOR  FURTNCR  StFORMATION  COMTACT: 
David  K.  Sabock.  (202)  245-^042. 
ADDRESS:  David  K.  Sabock.  Chief. 
Standards  Branch,  Criteria  and 
Standards  Division  (WH-585}.  U.S.  EPA. 


401 M  Street  SW..  Washington.  DC 
20460 

SUPMAICNTARY  MFORSMnONT  On 
August  2a  1965.  (50  FR  33072}  EPA 
proposed  roles  to  replace  four 
provisions  of  Idaho's  water  quality 
standards.  Pfetblic  hearings  were  held  on 
September  24. 25.  and  28, 1965  at  fbor 
cities  in  Idaho.  The  Governor  of  Idaho 
and  members  of  the  Idaho  congressional 
delegation  requested  an  extension  to  die 
public  comment  period  for  the  purpose 
of  aRowing  the  State  to  formal^ 
consider  an  ahemative  to  EPA's 
proposal.  EPA  decided  to  grant  the 
request  and  will  consider  comments 
received  by  January  17, 1986. 

Dated:  November  14. 1985. 
WilUwn  B.  Hedeaoaii. 
Acting  Aaautant  Adauntstratar  for  Water. 
[FR  Doc.  85-27719  Filed  11-20-89;  8:46  am) 
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40  CFR  Parts  7f  7  and  7M 

[OPTS-42S71;  TSH-FRL  290S-61 

Octamathytcydotatrasiloxana; 
Propoaad  Taat  Hula 

Correction 

In  FR  Doc  85-25791.  beginning  on  page 
45123  in  the  issue  of  Wednesday, 
October  3a  1985.  make  the  following 
corrections: 

1.  On  page  45129.  third  column: 

a.  In  the  eighth  line  &ora  the  top  of  the 
page,  "an<f '  should  read  "are". 

b.  In  die  eighteenth  line  from  the 
bottom  of  the  page,  "00"  should  read 
"99" 

2.  On  page  45132,  first  column: 

a.  In  S  79e.3100(b).  the  sixth  and 
seventh  lines  should  read: 

"effective  date  of  this  Goal  rule  (44 
days  after  the  publication  date  of  the 
final  rule  in  the  Federal  Register)  to  the 
end  of  the  reimbursement". 

b.  In  i  799.3100(c],  the  heeding  should 
read  "Performance  criteria". 

BUJNOCaet  16SS  SI  M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haatth  Cars  Financing  AdinMstratkin 

42  CFR  Parte  435  and  436 

IBERC-304-P1 

Medicaid  Program;  Covaraga  of 
Qualifiad  Pragnant  Woman  and 
ChNdran  and  Nawboi  n  CtilkJran 

AOCNCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 


StiMMARV;  These  proposed  amendments 
to  the  N4edicaid  regulatioBS  would  add 
sections  on  two  mandatory  digibihty 
groups  of  indhridaala  for  Medicaid 
coverage:  (1)  Qualified  pragnant  women 
and  certain  children  under  age  5;  and  (2Q 
newborn  children  of  Medicaid-eligible 
women.  The  proposed  rcvisiana  reflect 
statutory  chainges  made  under  the 
Deficit  RedudioB  Act  of  1964. 

Coaunent  period:  To  ensore 
consideration,  conmcats  must  be 
received  by  January  21. 198a 
ADORIsaESe  Address  conments  in 
writing  to  the  fc^owing  address:  Health 
Care  Financing  Administration. 
Department  of  Health  and  Hnman 
Services,  Attention:  KRC-301-P, 
P.O.  Box  26878,  Baltimore,  Maryland 
21207. 

if  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  30&-G,  Hubert  H.  Humphrey 

BinMing,  200  Independence  Avenue, 

SW.,  Washington,  DC:  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-30(-P.  Comments  will  be 
available  for  public  inspection  beginning 
approximate^  2  weeks  after  publication 
of  this  document  in  Room  30&-G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW., 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  fix>m  8.'30  a.m.  to 
5:00  p.m.  (202-245-7890]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  301-504-6&2a 
SUPPIEKKNTARY  INFORMATION: 

Background 

General 

States  with  Medicaid  programs  are 
required  to  provide  medical  assistance  " 
to  needy  individuals  who  are  receiving 
(or  deemed  to  be  receiving)  cash 
assistance  under  the  aid  to  families  with 
dependent  children  (AFDC)  program 
under  the  provisions  of  section 
1902(aKlO)(AKi)(I)  of  the  Social  Security 
Act  (the  Act).  Before  enactment  of  the 
Deficit  Reduction  Act  of  1984  on  July  18, 
1984  (Pub.  L  98-369),  these  needy 
individuals  included  (1)  pregnant 
women  who,  at  State  option,  receive 
AFDC  in  the  last  4  months  of  pregnancy 
under  the  provisions  of  section  406(b)  of 
the  Social  Security  Act;  and  (2)  pregnant 
women  who,  at  State  option,  are 
deemed  AFDC  recipients  if  they  would 
be  eligible  for  AFDC  cash  payments  if 
the  child  had  been  bom  and  was  living 
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with  the  mother  in  the  month  of 
payment,  and  the  pregnancy  had  been 
medically  verified  (under  the  provisions 
of  section  406(g)(2)  of  the  Social  Security 
Act).  These  needy  individuals  also 
included,  at  State  option,  children  under 
the  ages  of  21, 20, 19.  or  18,  or 
reasonable  classifications  of  these 
children,  who  meet  AFDC  income  and 
resource  requirements  but  who  did  not 
meet  other  categorical  requirements  for 
AFDC  eligibility,  such  as  parental 
deprivation  (section  1902(a)(10)(A)(ii)  of 
the  Act),  (lliese  children  are  sometimes 
referred  to  as  "Ribicoff  children".) 
States- could  not  use  an  age  limit  lower 
than  18  years  in  setting  up  reasonable 
classifications. 

Under  section  1902(a)(10)(C)(ii)  of  the 
Act,  if  a  State  has  a  medically  needy 
program,  pregnant  women  and  children 
under  18  also  must  be  covered  as 
medically  needy  if  they  meet  certain 
conditions.  Children  under  18  must  be 
covered  under  a  State's  medically  needy 
program  if  they  would  be  eligible  as 
mandatory  categorically  needy  except 
that  they  have  excess  income  and 
resources.  Pregnant  women  must  be 
covered  under  a  State's  medically  needy 
program  if  they  would  be  eligible  as 
mandatory  or  optional  categorically 
needy  except  that  they  have  excess 
income  or  resources.  "The  mandatory 
medically  needy  groups  must  meet  all  of 
the  requirements  that  govern  the 
medically  needy  in  general.  Thus,  for 
example,  to  be  eligible,  their  income  and 
resources  must  not  exceed  the  medically 
needy  income  and  resources  standards 
respectively.  If  they  have  excess  income, 
they  may  become  eligible  by  incurring 
medical  expenses  in  the  amount  by 
which  their  income  exceeds  the  income 
standards  (i.e..  spending  down). 

Revised  Eligibility  Group  of  Pregnant 
Women 

Section  2361  of  the  Deficit  Reduction 
Act  amended  section  1902(a)(10)(A)(i)  of 
the  Social  Security  Act  to  require  States 
to  provide  Medicaid  coverage  to  certain 
qualified  pregnant  women  as  a  distinct 
mandatory  categorically  needy 
eligibility  group.  Section  2361  deleted 
the  optional  categorically  needed 
eligibility  group  of  pregnant  women  who 
were  deemed  AFDC  recipients  under 
section  406(g)(2)  of  the  Act  and  replaced 
it  with  a  mandatory  categorically  needy 
eligibility  group  of  qualified  pregnant 
women  (under  section 
1902(a)(10)(A)(i)(III)  of  the  Act).  In 
addition,  section  2361  added  a  new 
section  1905{n)  to  the  Act  that  defines  a 
qualified  pregnant  woman  for  the 
mandatory  eligibility  group.  The  statute 
defines  a  qualified  pregnant  woman  as 
one  whose  pregnancy  has  been 


medically  verified  and  who  (a)  if  the 
child  had  been  bom  to  her  and  was 
living  with  her  in  the  month  of  payment, 
would  be  eligible  or  deemed  eligible  for 
an  AFDC  cash  payment,  or  would  be 
eligible  for  an  AFDC  cash  payment  if 
coverage  under  the  State's  AFDC  plan 
included  an  unemployed  parents 
program,  or  (b)  is  a  member  of  a  family 
that  would  be  eligible  for  AFDC  if  the 
State's  AFDC  plan  included  an 
umemployed  parents  program.  Eligibility 
of  a  pregnant  woman  under  provision 
(a)  of  the  definition  relies  on  the 
assumption  that  the  child  has  been 
bom — that  is,  in  determining  the 
woman's  eligibility,  the  State  must 
assume  that  she  actually  has  the  unborn 
child  in  her  care.  This  provision 
provides  Medicaid  coverage  for 
pregnant  women  who  may  have  no 
other  children  in  their  care  (such  as  first- 
time  pregnant  women)  or  pregnant 
women  whose  only  children  living  with 
them  receive  SSI.  Eligibihty  under 
provision  (b)  of  the  definition  does  not 
rely  on  the  assumption  that  the  child  has 
been  bom.  Rather,  it  overlaps  with 
eligibility  under  provision  (a)  and  it 
includes  the  assertion  that  a  pregnant 
woman  is  to  be  covered  under  Medicaid 
if  she  is  a  member  of  a  family  that  could 
be  covered  if  the  State  had  an  AFDC 
unemployed  parents  program.  For 
example,  a  pregnant  woman  under  the 
age  of  18  who  is  living  with  both  of  her 
unemployed  parents  could  be  covered 
under  provision  (b). 

The  provisions  for  mandatory 
coverage  of  qualified  pregnant  women 
apply  as  of  October  1. 1984,  without 
regard  to  whether  or  not  final 
regulations  to  carry  out  the  statutory 
amendment  have  been  published 
(unless,  as  determined  by  the  Secretary, 
State  legislation  is  needed  for  the  State 
Medicaid  plan  to  meet  the 
requirements).  If  the  Secretary 
determines  that  State  legislation  is 
needed,  these  statutory  provisions  apply 
the  first  day  of  the  first  calendar  quarter 
beginning  after  the  close  of  the  first 
regular  session  of  the  State  legislature 
that  begins  after  July  18, 1984  (the  date 
of  enactment  of  the  Deficit  Reduction 
Act). 

These  proposed  regulations  would 
conform  the  Medicaid  regulations  to  the 
language  of  the  statute  by  adding 
qualified  pregnant  women  as  a  specific 
eligibility  group  for  mandatory 
categorically  needed  coverage.  TTie 
existing  regulations  at  42  CFR 
435.301  (b)(l)(i)  already  provide  for 
medically  needy  coverage  of  pregnant 
women  who,  but  for  income  and 
resources,  would  be  eligible  for 
Medicaid  as  categorically  needy. 


Previously,  we  have  provided  guidance 
through  manual  instmctions  to  States  for 
implementing  the  statutory  amendment 
Generally,  as  with  other  AFE)C-related 
eligibility  groups.  State  agencies  must 
use  all  applicable  financial  and 
nonfinancial  criteria  of  the  State's 
approved  AFDC  program  indetermining 
whether  an  AFDC  payment  would  be 
made  to  a  pregnant  woman  or  family 
under  this  provision.  These  criteria 
include  appropriate  methodologies  and 
standards  for  the  treatment  of  income 
and  resources  as  well  as  relevant 
categorical  criteria  such  as  deprivation 
and  unemployment  factors.  Thus,  in 
determining  whether  a  pregnant  woman 
would  be  eligible  if  her  child  were  bom 
and  living  with  her  in  the  month  that  aid 
would  be  paid,  the  State  is  to  assume  for 
all  purposes  that  the  child  is  actually 
bom  and  living  with  the  mother. 
Consequently,  the  child's  needs  would 
be  included  in  determining  the  amount 
of  the  grant  and  the  child  (and  other 
appropriate  family  members)  would  be 
included  in  determining  the  relevant 
number  of  members  of  the  assistance 
unit  in  making  this  determination. 

In  relation  to  eligibility  criteria  imder 
an  unemployed  parents  program,  all 
States,  regardless  of  whether  they  have 
an  unemployed  parents  program  in  their 
AFDC  State  plans,  must  use  AFDC 
unemployment  program  criteria,  as 
appropriate,  in  determining  Medicaid 
eligibility  for  qualified  pregnant  women 
under  the  statutory  amendment.  A  state 
that  has  an  unemployed  parents 
program  in  its  AFDC  plan  would  use  the 
relevant  methodologies  of  the  program 
in  determining  Medicaid  eligibility  for  a 
pregnant  woman  in  situations  where 
unemployment  is  involved.  However,  a 
State  without  an  unemployed  parents 
program  in  its  AFDC  plan  (that  may  not 
be  familiar  with  requirements  of  the 
AFDC  unemployed  parents  program) 
would  need  to  develop  appropriate 
unemployed  parents  program 
requirements  in  conjunction  with  its 
AFDC  State  agency  and  the  HCFA 
regional  office. 

In  our  view,  the  language  of  section 
1905(n)(l)(B)  of  the  Act.  defining  a 
qualified  pregnant  woman,  appears  to 
identify  a  subset  of  the  group  already 
defined  in  section  1905(n)(l)(A)  of  the 
Act.  As  such,  it  seems  to  be  superfluous 
to  the  definition  of  the  term  (since  all 
members  of  the  group  would  already 
have  been  covered  under  section 
1905(n){l)(A)).  Our  proposed  regulation 
defining  "a  qualified  pregnant  woman" 
mirrors  the  two  parts  presented  in  the 
statute.  In  the  interest  of  giving  full 
effect  to  the  intent  of  Congress,  we 
specifically  invite  comments  on  whether 
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scctkm  1906(iiHlHB)  of  Hie  Act  covers 
any  {wegnant  women  who  are  not 
aheady  indoded  under  the  tenns  of 
section  1906(bK1)(A). 

Eligibility  Group  of  Children  Under  5 

Section  23S1  of  the  Deficit  Redaction 
Act  also  added  a  new  mandatory 
Medicaid  eligibility  group  of  qualified 
childrem  under  5.  The  statute  defines 
qualified  cUdren  under  5  under  the  new 
section  ig05(n)  as  those  who  are  under  5 
years  of  age,  who  are  bom  after 
September  3a  1983,  and  who  meet  the 
income  and  resource  requirements  of  tha 
State's  approved  AFDC  plan.  These 
children  are  not  required  to  meet  other 
eligibility  requirements  of  the  AFDC 
plan.  However,  they  must  meet  the 
general  Medicaid  requirements  not 
specific  to  the  AFDC  program,  for 
example,  dtixenahip  and  alienage, 
residency,  etc.  Coverage  onder  section 
2361  only  applies  to  chikfaen  bom  after 
September  30. 1983.  In  ^ect,  coverage 
of  ail  qualified  children  under  5  wiU  be 
phased  in— that  is.  States  may  not  elect 
to  cover  all  children  under  age  5  under 
this  new  mandatory  group.  Rather. 
States  can  cover  only  those  children 
under  age  5  who  were  bom  on  or  after 
October  1, 1983.  The  effect  of  the 
provision  is  that  in  fiscal  year  1985 
(October  1, 1964  through  September  30, 
1985),  only  those  qualified  children  up  to 
2  years  of  age  will  be  covered;  in  fiscal 
year  1986.  only  those  qualified  children 
up  to  3  years  of  age:  in  fiscal  year  1987, 
only  those  qualified  children  up  to  4 
years  of  age;  and  in  fiscal  year  1988  and 
following,  all  qualified  children  up  to  5 
years  of  age. 

As  stated  earlier,  under  section 
1902(a)(10)(AKiiI  of  the  Act.  States  may 
cover,  as  optional  categorically  needy, 
children  under  21  (or  20, 19,  or  18)  or 
reasonable  classifications  of  children 
who  meet  the  income  and  resource 
requirements  of  the  AFDC  State  plan 
(Ribicoff  children).  The  mandatory 
coverage  of  qualified  children  imder  5 
does  not  alter  this  optional  coverage 
group.  States  still  may  not  impose 
coverage  limitations  on  their  optional 
categorically  needy  coverage  group  of 
children  mder  age  21  (or  20, 19.,  or  18) 
that  are  based  on  age.  The  conference 
committee  report  for  the  Deficit 
Redaction  Act  {HH.  Rept.  ^fo.  96-861, 
98di  Cong..  2d  sess.,  pp.  1359-1360 
(1964))  reiterated  that  States  may  not 
impose  coverage  limitations  on  the 
optional  group  of  Ribicoff  children 
based  on  age— that  is,  for  children 
between  the  ages  of  5  and  18,  age  may 
not  be  used  as  a  reasonable 
classification.  States  may  continue  to 
establish  reasonable  categories 
permitted  under  current  regulations, 


such  as  children  in  foster  care  homes, 
children  in  subsidized  adoptions,  or 
children  in  intermediate  care  facilities 
for  purposes  of  optional  coverage. 
However,  States  must  cover  all  qualified 
children  bom  after  September  30, 1983, 
up  to  age  5  as  a  mandatory  categorically 
needy  coverage  group,  as  discussed 
earlier. 

fat  addition,  ymder  section 
1902(a)(10)(CKii)a).  if  a  State  has  a 
medically  tnedf  program,  it  must  cover 
as  medically  needy  all  chddzen  under  18 
who,  except  for  income  and  resources, 
would  be  eligible  as  mandatory 
categoricaDy  needy,  "njerefore.  children 
under  5  who,  except  for  income  and 
resources,  would  be  eligible  under  the 
mandatory  categorically  needy  group  of 
qualified  children  under  section  2381 
must  be  covered  »8  medicaUy  needy. 

We  propose  to  conform  the  Medicaid 
regulations  to  the  language  of  the  statute 
by  specifying  the  new  ehgibility  group  of 
qualified  children  under  5  for  mandatory 
categorically  needy  coverage  under  a 
new  1 43S.11&  As  previously  noted,  the 
provision  on  coverage  of  qualified 
children  under  5  also  applies  as  of 
October  1. 1984,  without  regard  to 
whether  or  not  final  regulations  to  carry 
out  the  statutory  amendments  have  been 
published  by  that  date  (unless  State 
legislation  is  needed).  Previously,  we 
have  provided  guidance  to  States  on 
implementation. 

Clarification  of  Eligibility  of  Newborn 
Children 

Before  passage  of  the  Deficit 
Reduction  Act,  some  State  Medicaid 
programs  may  not  have  established 
application  procedures  that  provided  for 
automatic  Medicaid  coverage  of  a 
newborn  child  bora  to  a  Medicaid- 
eligible  woman.  Section  2362  of  the 
Deficit  Reduction  Act  established  a 
specific  requirement  for  Medicaid 
eligibility  for  certain  newborn  children. 
Section  2362  amended  section  1902(e)  of 
the  Social  Security  Act  to  provide  that  a 
child  bom  on  or  after  October  1, 1984.  to 
a  woman  eligible  for  and  receiving 
Medicaid  at  the  time  of  the  child's  birth 
is  deemed  to  have  filed  an  application 
and  been  found  eligible  for  Medicaid  on 
the  date  of  birth  and  remains  eligible  Cor 
one  year  so  long  as  the  woman  remains 
eligible  and  die  child  is  a  member  of  the 
woman's  household.  The  newborn 
child's  eligibiHty  is  connected  to  tlie 
mother's  eligibility.  Therefore,  if  the 
mother  is  edible  as  categorically  needy, 
the  newbom  child  under  the  section 
2362  provision  is  categorically  needy.  If 
the  mother  is  eligible  as  medically 
needy,  the  newborn  child  under  the 
section  2362  provision  is  medically 
needy. 


Section  2362  specifies  that  the 
newbom  child  remains  efigible  for  up  to 
one  year  as  long  as  the  mother  remains 
eligible.  We  have  interpreted  this  to 
mean  that  there  must  be  continuous 
eliigibillty  during  the  1-year  period— that 
is,  if  the  mother  loses  eligibility  or  there 
is  a  break  in  her  eligibility,  the  newborn 
would  no  longer  be  deemed  eligible  for 
Medicaid  undier  the  provisions  of  sectitui 
2362.  Failure  of  the  mother  to  meet  or 
continue  to  meet  os  comply  with  any  of 
the  eligibility  requirements  would  result 
in  loss  of  her  eligibility  which  would,  in 
turn,  result  in  loss  of  the  newbom  child's 
eligibility. 

In  addition,  section  2362  ties  the 
newbom  daid't  digibiHty  to  the  diild 
being  a  "m«nber  of  the  woman's 
household."  In  detetmining  what 
constitutes  a  child  being  a  member  of 
the  woman's  household,  we  believe  that 
States  should  apply  the  methodologies 
of  the  cash  aastotance  program  related 
to  the  mother's  eUgibihty  (that  is,  for 
AFDC-related  motiwrs,  the  AFDC  rules 
on  living  with  «  specified  relative  under 
regulations  at  45  CFR  233.90(c)(l)(v),  and 
for  SSI-related  mothers,  the  SSI  rules  for 
blind  or  disabled  diildren  or  children  of 
blind  or  disabled  mothers  under 
regulations  at  20  CFR  4ie.ll49(a)  and 
4ie.ll67(a)). 

We  propose  to  conform  the  Medicaid 
regulations  to  the  statute  by  adding  a 
provision  for  covenfe  of  newbom 
children  as  a  categorically  needy 
eUgibih'ty  group  under  Medicaid  under  a 
new  f  435.117.  We  also  propose  to  add 
under  1 435.301(b)(1)  a  provision  for 
medically  needy  coverage  of  newbom 
children  of  Medicaid-eligible  mothers  if 
the  mother  was  eligible  as  medically 
needy  at  the  time  tfie  child  was  bom. 
did  not  qualify  as  categorically  needy 
because  of  income  and  resources  above 
a  certain  level,  and  the  mother  and  child 
still  have  excess  income  and  resources 
that  make  the  unit  ineligible  as 
categorically  needy. 

Provisiaus  of  the  Regulations 

We  propose  to  revise  42  CFR  Parts  435 
and  436  to  add  provisions  for  the 
coverage  of  the  eligibility  groups  of 
qualified  pregnant  women  and  children 
under  age  5  and  newbom  children.  We 
propose  to  define  these  qualified 
persons  as  they  are  defined  in  the 
statutory  amendments  made  by  section 
2361  and  2362  of  the  Deficit  Reduction 
Act.  Under  Part  435,  we  propose  to 
remove  the  eligibility  group  of  pregnant 
women  deemed  to  be  receiving  AFDC 
(&435J.15(c))  and  to  add  the  mandatory 
categorically  needy  eligibibty  groups  of 
qualified  pregnant  women  and  rhil4fan 
and  newbom  children  under  new 
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§§  435.118  and  435.117  under  the 
heading,  "Mandatory  Coverage  of 
Qualified  Pregnant  Women  and 
Children  and  of  Newborn  Children," 
under  Subpart  B.  We  also  propose  to 
amend  the  regulations  at  §  435.301(b)(1) 
to  provide  for  mandatory  medically 
needy  coverage  of  newborn  children  of 
Medicaid-eligible  women.  The  changes 
in  Part  435  would  apply  to  the  States, 
the  District  of  Columbia,  and  the 
Northern  Mariana  Islands.  We  also 
propose  to  malce  similar  changes  in  Part 
436  that  would  apply  to  Guam,  Puerto 
Rico,  and  the  Virgin  Islands. 

Response  to  Public  Comments 

Because  of  the  large  number  of  public 
comments  that  we  receive  on  proposed 
rules,  we  cannot  aclcnowledge  or 
respond  to  them  individually.  However, 
we  will  consider  any  comments  received 
by  the  date  specified  under  the 
Comment  Period  section  of  this 
document  and  respond  to  them  in  the 
preamble  to  the  final  regulations. 

Impact  Analyses 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354) 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulation  that  will 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  Act. 

The  Regulatory  Flexibility  Act 
requires  us  to  prepare  and  publish  a 
regulatory  flexibility  analysis  (RFA)  for 
any  regulation  that  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  A  small  entity 
is  a  small  business,  a  nonprofit 
enterprise,  or  a  government  jurisdiction 
(such  as  a  county  or  township)  with  a 
population  of  less  than  50,000.  The 
purpose  of  the  analysis  is  to  anticipate 
the  impact  and  to  seek  an  alternative 
that  would  have  a  less  significant  effect. 

We  estimate  that  the  mandatory 
inclusion  of  the  two  eligibility  groups  of 
qualified  pregnant  women  and  children 
and  newborn  children  of  Medicaid- 
eligible  women  for  Medicaid  coverage 
will  increase  Federal  Medicaid 
expenditures  by  $40  million  in  fiscal 
year  1985  and  by  $105  million  in  fiscal 
year  1986.  We  estimate  that  State 
Medicaid  expenditures  will  increase  by 
$35  million  in  fiscal  year  1985  and  $85 
million  in  fiscal  year  1988.  However, 
there  also  will  be  State  or  local  fiscal 
savings  or  offsets  to  the  extent  that 
States  or  localities  previously  furnished 


these  services  to  some  or  all  individuals 
in  these  groups  under  State  or  local 
programs.  These  increases  in  Medicaid 
program  costs  are  a  result  of  the 
additional  coverage  (that  is,  beyond  that 
now  as  optional  groups)  of 
appoximately  65.000  children  in  fiscal 
year  1985  and  109,000  children  in  fiscal 
year  1986  under  State  Medicaid 
programs,  and  of  the  inclusion  of 
approxmately  50,000  pregnant  women  in 
each  fiscal  year  1985  and  1986. 

Apart  fix)m  the  Federal  and  State 
budget  impacts  noted  above,  the 
statutory  provision  for  mandatory 
coverage  of  qualified  pregnant  women 
and  children  and  newborn  children  will 
have  an  impact  on  newly  covered 
individuals  utilizing  various  Medicaid 
services  in  their  respective  State. 
Principally,  we  believe  that  some 
women  and  children  may  gain  improved 
access  to  health  care  services. 

Those  providers  who  furnish 
Medicaid  services  to  these  new 
eligibility  groups  of  individuals  will 
incur  some  additional  administrative 
expense  related  to  billing  and 
completing  medical  assistance  forms, 
but  may  receive  a  benefit  in  the  form  of 
additional  income  to  the  extent  that 
these  individuals  seek  services  more 
frequently  and  that  in  the  past 
provisions  of  health  care  services  (of  the 
type  covered  under  the  State's  Medicaid 
plan)  to  these  woman  and  children  may 
have  resulted  in  nonpayment  and  bad 
debt  for  the  providers. 

In  summary,  we  acknowledge  that  the 
increases  in  program  costs  and  the 
benefit  or  burden  impact  on  States, 
recipients,  and  providers  of  health  care 
services  result  from  the  statutory 
provisions  under  sections  2361  and  2362 
of  the  Deficit  Reduction  Act  which 
mandate  coverage  of  these  qualified 
pregnant  women,  qualified  children 
under  5,  and  certain  qualified  newborn 
children,  and  not  from  these  regulations. 
Therefore,  because  these  regulations  do 
not  result  in  an  annual  economic  impact 
that  meets  the  threshold  criteria  of 
Executive  Order  12291  or  the  Regulatory 
Flexibility  Act,  we  have  determined,  and 
the  Secretary  certifies,  that  regulatory 
impact  and  regulatory  flexibility 
analyses  are  not  required. 

Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511) 

These  proposed  regulations  do  not 
contain  information  collection 
requirements  that  are  subject  to 
approval  by  the  Executive  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act. 
Therefore,  we  have  not  submitted  a 
copy  of  the  regulations  to  0MB  for  its 
review. 


List  of  Subjects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Aliens,  Categorically  needy. 
Contracts,  (Agreements — State  Plan), 
Eligibility,  Grant-in-Aid  program — 
health,  Health  facilities,  Medicaid, 
Medically  needy,  Reporting 
requirements.  Spend-down. 
Supplemental  security  income  (SSI). 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Aliens,  Contracts 
(Agreements),  Eligibility,  Grant-in-Aid 
program— health,  Guam.  Health 
facilities,  Medicaid,  Puerto  Rico. 
Supplemental  security  income  (SSI). 
Virgin  Islands. 

42  cm  Chapter  IV  is  amended  as  set 
forth  below: 
A.  Part  435  is  amended  as  follows: 
1.  The  table  of  contents  is  amended  by 
adding  a  new  undesignated  center 
heading  and  new  §§  435.116  and  435.117 
immediately  after  existing  S  435.115 
under  Subpart  B  to  read  as  foUows: 

PART  435— EUQIBIUTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
AND  THE  NORTHERN  MARIANA 
ISLANDS 

Sec. 


Subpart  B— Mandatory  Covaraga  of  tha 
Categorically  Needy 


Mandatory  Coverage  of  Qualifiad  Pregnant 
Women  and  Children  and  of  Newborn 
Children 

435.116  Qualified  pregnant  women  and 
children. 

435.117  Newborn  children. 


Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§435.3    [Amended] 

2.  Section  435.3  is  amended  by 
inserting  the  following  statutory 
reference  in  the  proper  numerical  order 

1905(n]    Defmition  of  qualified  pregnant 
women  and  child 

3.  Section  435.115  is  amended  by 
removing  and  reserving  paragraph  (c). 

§435.115    Individuals  deemed  to  be 
receiving  AFDC. 

***** 

(c)  [Reserved] 


4.  In  Subpart  B,  a  new  undesignated 
center  heading  and  new  §§  435.116  and 
435.117  are  added  immediately  after 
§  435.115  to  read  as  follows: 


BEST  COPY  AVAILABLE 


F«deral  Regblv  /  Vo).  50,  No.  225  /  Thursday.  November  21.  1W5  /  Proposed  Rules 


Mandatory  Coverage  of  I 

Pregnant  Women  and  Children  and  of 

Newborn  Children 

§  435.1 16    Qualified  pregnant  women  aad 
children. 

(a)  Effective  October  1. 1984,  the 
Medicaid  agency  must  provide  Medicaid 
to  a  pregnant  woman  whose  pre^ancy 
has  been  medically  verified  and  who — 

(1)  Would  be  eligible  or  deemed 
eligible  for  an  AFDC  cash  payment  (or 
would  be  eligible  for  an  AFDC  cash 
payment  if  coverage  under  the  State's 
AFDC  plan  included  an  AFDC- 
unemployed  parents  program]  if  the 
child  had  been  born  and  was  living  with 
her  in  the  month  of  payment:  or 

(2)  Is  a  member  of  a  family  that  would 
be  eligible  or  deemed  eligible  for  an 
AFDC  cash  payment  if  the  State's  AFDC 
plan  included  an  AFDC-unemployed 
parents  program. 

(b)  The  Merfjcaid  agency  must  provide 
Medicaid  to  children  who  meet  ail  of  the 
following  criteria: 

(1)  They  are  bom  after  September  30^ 
1983: 

(2)  They  are  under  5  years  of  age;  and 

(3)  They  meet  the  income  and 
resource  requirements  of  the  State's 
approved  AFDC  plan. 

§435.117    Newl>orn  children. 

(a)  The  Medicaid  agency  must  provide 
Medicaid  to  a  child  bom  to  a  woman 
who  is  eligible  as  categorically  needy 
and  is  receiving  Medicaid  at  the  time  of 
the  child's  birth.  The  child  is  deeoted  to 
have  applied  and  been  found  eligible  for 
Medicaid  on  the  date  of  birth  and 
remains  eligible  for  one  year  so  long  as 
the  women  remains  eligible  and  the 
child  is  a  member  of  the  woman's 
household. 

(b)  The  requirements  under  paragraph 
(a)  of  this  section  apply  to  children  bom 
on  or  after  October  1, 1984. 

5.  In  Subpart  D,  §  435.3Q1.  paragraph 
(b)(1)  is  reprinted  for  the  convenience  of 
the  user  and  a  new  paragraph  (b)(1)(iii) 
is  added  to  read  as  follows: 

§  435.301    General  rules. 

*  •        •        *        « 

(b)  If  the  agency  chooses  this  option, 
the  following  provisions  apply; 

(1)  The  agency  must  provide  Medicaid 
to— 

*  •        »        *        « 

(iii)  AH  newborn  children  bom  on  or 
after  October  1, 1984,  to  a  woman  who  is 
eligible  as  medically  needy  and  is 
receiving  Medicaid  at  the  time  of  the 
child's  birth.  The  child  is  deemed  to 
have  applied  and  been  found  eligible  for 
Medicaid  on  the  date  of  birth  and 
remains  eligible  for  one  year  so  long  as 
the  woman  remains  ehgihle  and  the 


ckikl  is  a  member  of  the  woman's 

housebokL 

B.  Part  430  is  amended  as  follows: 
1.  The  table  of  contents  is  amended  by 
removing  the  listing  of  5  436.18  as  a 
typographical  error  and  adding  new 
S  §  436.120  and  438.122  under  Subpart  B 
to  read  as  follows: 

PART  436— ELIGIBILmr  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
INSLANDS 

Sec. 


Subpart  B— Mandatory  Coverage  of  the 
Calegortcally  Needy 

*****  • 

§  436.120    Qvulified  pregnant  women  and 

children. 
1 436.122    Newborn  chitdreo. 


Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 


§436.2    (Amendad) 

2.  Section  436.2  is  amended  by 
inserting  the  following  statutory 
reference  in  numerical  order 

1905(n)    Definition  of  qualifisd  pregnant 
woman  and  chiid. 

3.  Section  436,114  is  amended  by 
removing  and  reserving  paragrafih  (c). 

§436.1U    tadMduals deemed  10 be 
receiving  AFDC 

fc>  [Reserved} 

*        *        *        *        • 

3.  New  9§  436.120  and  436.122  are 
added  to  Subpart  B  to  read  as  follows: 

§  438.130    QmOgad  pregnant  woman  antf 
chlldrea. 

(a)  Effective  October  1, 1984,  the 
Medicaid  agency  must  provide  Medicaid 
to  a  pregnant  woman  whose  pregnancy 
has  been  medically  verified  and  who— 

(1)  Would  be  eligible  or  deemed 
ri^^le  for  an  AFDC  cash  payment  (or 
would  be  eligible  for  an  AFDC  cash 
paymeni  if  coverage  under  the  State's 
AFDC  plan  included  the  AFDC- 
unemployed  parents  program)  if  the 
child  had  been  bom  and  was  h'ving  with 
her  in  the  month  of  payment;  or 

(2)  Is  a  member  of  a  famtiy  that  would 
be  eligible  or  deemed  eligible  for  an 
AFDC  cash  payment  if  the  State's  AFDC 
plan  included  an  AFDC-unemployed 
parents  program. 

(b)  The  Medicaid  agency  must  provide 
Medicaid  to  children  who  meet  all  of  the 
following  criteria: 

(1)  They  are  bom  after  S^ember  30. 
1983: 

(2)  They  are  under  5  years  of  age;  and 


(3)  They  meet  the  income  and 
resource  requirements  of  the  State's 
approved  AFDC  plan. 

§436.122    Newborn  cl«iidran 

(•)  The  Medicaid  agency  must  provide 
Medicaid  to  a  child  bom  to  a  woman 
who  is  eligible  for  and  receiving 
Medicaid  at  the  time  of  the  child's  birth. 
The  child  is  deemed  to  have  applied  and 
been  found  eligible  for  Medicaid  on  the 
date  of  birth  and  remains  eligible  for 
one  year  so  long  as  the  woman  remains 
eligible  and  the  child  is  a  member  of  the 
woman's  household. 

(b)  The  requirements  under  paragraph 
(a)  of  this  section  apply  to  children  bom 
on  or  after  October  1, 1984. 

4.  In  Subpart  D,  §  436.301,  paragraph 
(b)(1)  is  reprinted  for  the  convenience  of 
the  user  and  a  new  paragraph  (b)(l](iii] 
fs  added  to  read  as  follows: 


§  436.301 


(b)  If  the  agency  chooses  this  option, 
the  following  provisions  apply: 

(1)  The  agency  must  provide  Mediciad 
to— 


(iii)  AH  newborn  children  bom  on  or 
after  October  1, 1984,  to  a  %voman  who  is 
eligible  as  medically  needy  and 
receiving  Medicaid  at  the  time  of  the 
child's  birth.  The  child  is  deemed  to 
have  applied  and  been  found  eligible  for 
Medicaid  on  the  date  of  birth  and 
remains  eligible  for  one  year  so  long  as 
the  woman  remains  eligible  and  the 
child  is  a  member  of  the  woman's 
household. 

(Calatog  of  Federal  Domestic  Anistance 
Program  No.  13.714 — Medical  Assistaoca 
Program) 

Dated:  August  9, 1965. 

Carolyne  K.  Davis, 

Admmistrotor.  HetMi  CoreFmaicmg 
AdmiaigUetian. 

Approved:  October  7. 19S5. 

MUlgTOl  M*  fffeCKRr, 

Secretary. 

|FR  Doc.  85-27811  Piled  11-20-65;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dodtet  No.  65-71;  RM-4856] 

TV  Broadcast  Station  in  Agate,  CO; 
Dismissal 

AOENCV:  Fedefal  ConunimicatJoas 
Commission. 
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ACTION:  Proposed  Rule;  Dismissal  of 
proposal 

Summmy:  Action  takaa  herein 
dismisses  a  petition  filed  by  the 
Freedom  Development  Ca  to  assign 
UHF  television  Channel  63  to  Agate, 
Colorado,  based  on  the  petitioner's 
failure  to  express  continufaig  interest  in 
the  proposal. 

ADDRESS:  Federal  Communications 
Commisskm,  Washington,  DC  20SS4. 
FOU  RmTHER  INFORMATHM  CONTACT: 

Nancy  V.  |oyner,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTAIIY  INFORMATION: . 

List  of  Subiecto  io  47  CFR  Part  73 

Television. 

The  authority  citation  for  Part  7S 
continues  to  read: 

AutinRtty:  Sees.  4  and  303,  48  Stat.  Itjee,  as 
amended,  1082,  as  amended;  47  U.S.C  154, 
303.  Inteqjret  or  apply  sees.  301,  303,  307.  48 
Stat.  1081. 1082.  as  amended.  1063,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  Amendment  of  {  73.eoe(b). 
Tab4e  of  ABsignments.  TV  Broadcast  Stations 
(Agate,  Colorado):  MM  Docliet  No.  85-71, 
RM-4856. 

Adopted:  ^iovember  1. 1985. 

Released:  November  15, 1985. 

By  the  Chiel  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  the  Notice  of  Proposed 
Rule  Making.  50  FR  1494A,  published 
April  16, 1985,  proposing  the  assignment 
of  UHF  television  Channel  63  '  to  Agate, 
Colorado,  as  that  community's  first  local 
television  broadcast  service,  in  response 
to  a  petition  filed  by  the  Freedom 
Development  Co.  ( 'petitioner "). 

2,  According  to  Commission  policy,  a 
showing  of  continuing  interest  is 
required  before  a  channel  will  be 
assigned  to  a  community.  See, 
paragraph  2  of  the  Appendix  of  the 
Notice  and  Williams,  Arizona,  47  FR 
20827,  {rablished  May  14. 1982.  The 
petitioner  herein  failed  to  file  comments 
in  response  to  the  Notice.  The  time 
provided  for  such  filing  in  this 
proceeding  has  lapsed  and,  or  our 
knowledge,  no  other  party  has 
expressed  an  interest  in  the  proposal. 


'  Petitioner  requeued  the  assignment  of  UHF 
television  Channel  69  to  Agate.  Altbo*^  that 
channel  could  comply  with  the  (Commission's 
mileage  separation  and  other  technical 
requirements,  we  substituted  Channel  63  In  lieu 
thereof  to  avoid  any  potential  interference  with  land 
mobile  licensees  in  the  area  which  may  be  licensed 
C.I  the  adjacent  a0»-816  mHz  band. 


3.  Therefore,  in  light  of  the  above,  it  is 
ordered  That  the  petition  of  the 
Freedom  Development  Co.  proposing  the 
assigimient  olUHP  television  Channel 
63  of  Agate.  Colorado,  is  dismissed. 

4.  It  is  further  ordered  That  this 
proceeding  is  termiaated. 

5.  For  ftirtber  information  concemiag 
the  adxjve,  oontact  Nancy  V.  |oyner. 
Mass  Media  Bureau,  (202)  634-6530. 
Federal  CMUBumcatioiu  ConuniMion. 
Cnanos  Sciiott. 

Chief,  Policy  and  Rules  Diviaion,  Mass  Media 
Bureau. 

(FR  Doc  65-27782  Filed  11-20-65:  »!«5  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Nationel  Highway  Traffic  Sirfaty 
Adn 


49  CFR  Part  574 
(Ooacet  No.  94-07;  Notice  3] 

Tire  tdawtlBcaltow  and  Racordkeeping 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnON:  Denial  of  petition  for 
reconsideration  and  rulemaking. 

summary:  On  lannary  16, 1985,  this 
agency  published  a  final  rule  amending 
Part  574  to  give  retreaders  of  tires  for 
motor  vehicles  other  than  passenger 
cars  on  option  during  the  retreading 
process.  The  retreader  may  either 
remove  the  original  manufacturer's  DOT 
symbol  from  the  sidewall  of  the  finished 
retread  or  leave  that  DOT  symbol  on  the 
tire. 

A  petition  for  reconsideration  of  that 
rule  was  timely  filed.  The  petition  asked 
the  agency  to  require  that  the  original 
manufacturer's  E>OT  symbol  remain  on 
the  sidewall  of  the  finished  retread  so 
that  retread  tire  purchasers  and  lessors 
can  identify  the  original  manufacturer  of 
the  tire.  This  was  said  to  be  needed  in 
case  of  some  problem  with  the  retreaded 
tire. 

The  DOT  symbol  which  consists  of 
the  letters  "DOT",  does  not  identify  the 
manufacturer  of  a  tire,  and  the  petition 
for  reconsideration  is  denied.  NHTSA 
assumes  that  the  petitioner  was  asking 
the  agency  to  prohibit  the  removal  of  the 
original  manufacturer's  tire 
identification  number  from  the  finished 
retread  since  that  number  would 
identify  the  original  manufacturer,  and 
has  treated  the  request  as  a  petition  for 
rulemaking  asking  for  that  change. 

There  is  a  retreading  process  known 
as  "bead-to-bead"  retreading,  in  which 
the  sidewall  of  the  used  tire  is  buffed 
and  all  the  original  manufacturer's 


infonaatioa  labeled  ob  Ike  sidewall  of 
the  tire  is  removed.  While  there  are 
some  instances  in  which  it  would  be 
useful  for  the  retread  tire  purchaser  or 
lessor  to  be  able  to  identify  the  original 
mamrfacturer  of  the  tire  which  has  been 
retreaded.  NHTSA  believes  these 
instances  are  infiequent.  Moreover,  the 
only  way  to  ensure  that  this 
identification  can  be  made  would  be  to 
prohibit  bead-to-bead  retreading. 
NHTSA  believes  that  any  benefits 
which  mig^t  be  derived  frtrm  reqoiiing 
the  original  manufacttirer's  tire 
identification  number  to  remain  on  the 
sidewall  of  retreaded  tires  are  not 
significant  enough  to  justify  prohibiting 
bead-to-bead  retreading.  Tlierefore,  to 
the  extent  that  this  petition  for 
reconsideration  was  actually  a  petition 
for  rulemaking,  it  is  likewise  denied. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arturo  Casanova.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Sevendi  Street,  SW..  Washington,  DC 
20590  (202-426-1714). 

SUPWJMCNTARY  INTORMATWN.  NHTSA 

published  a  final  rule  amending  Part  574 
at  50  Fit  2287.  ]ami8ry  16. 1985,  Before 
that  time.  Part  574  required  retreaders  of 
tires  for  use  on  motor  vehicles  other 
than  passenger  cars  to  remove  the 
original  manufacturer's  DOT  symbol 
from  the  sidewall  of  the  finished  retread. 
(Tires  for  use  on  motor  vehicles  other 
than  passenger  cars  will  be  referred  to 
as  "non-car  tires"  throughout  the  rest  of 
this  notice.)  Since  the  agency 
determined  that  no  significant  safety 
interest  was  served  by  requiring  this 
step  of  non-car  tire  retreaders,  the 
January  16, 1965  final  rule  gave  such 
retreaders  the  (^tion  of  either  removing 
the  original  manufacturer's  DOT  symbol 
or  leaving  it  on  the  finished  retread. 
Passenger  car  tire  retreaders  already 
had  this  option. 

A  petition  for  reconsideration  of  diis 
rule  was  timely  filed  cm  February  15, 
1985,  by  the  Metro  Dade  Transportation 
Administration  (MDTA)  of  Dade 
County.  Florida.  The  petition  asked  that 
the  rule  be  modified  to  require  that  the 
original  manufacturer's  DOT  symbol  be 
retained  on  the  sidewall  of  finished  non- 
car  retreaded  tires.  According  to 
MDTA's  petition,  the  rule  "reduces  the 
ability  of  the  lessor  of  tires  to  identify 
performance  probtems"  which  might  be 
attributable  to  the  original  manufactarer 
of  the  tire. 

NHTSA  believes  that  MDTA  was 
confused  as  to  the  DOT  symbol  referred 
to  in  the  rule.  The  original 
manufacturer's  DOT  symbol  consists 
solely  of  the  letters  "DOT'  molded  into 
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the  sidewall  of  the  tire.  Those  letters  are 
required  to  appear  on  at  least  one 
sidewall  of  every  new  tire  for  use  on 
motor  vehicles,  and  in  no  way  identify 
the  manufacturer  of  the  tire.  The  petition 
for  reconsideration  is  therefore  denied. 

It  is  most  probable  that  MDTA  was 
thinking  of  the  tire  identification 
number,  instead  of  the  DOT  symbol.  The 
tire  identification  number  consists  of  10    ■ 
digits  for  new  tires,  as  specified  in  49 
CFR  574.5,  and,  among  other  things, 
identiHes  the  manufacturer  of  the  tire. 
NHTSA  has  assumed  that  MDTA  was 
referring  to  the  tire  identification 
number  in  its  petition  for 
reconsideration,  and  has  treated  the 
petition  for  reconsideration  as  a  petition 
for  rulemaking,  pursuant  to  49  CFR 
552.5. 

This  petition  for  rulemaking  asks  the 
agency  to  amend  Part  574  to  require 
non-car  retreaded  tires  to  retain  the 
original  manufacturer's  tire 
identification  number.  NHTSA  notes 
that  there  are  some  instances  in  which 
performance  problems  with  retreaded 
tires  would  result  from  a  problem  during 
the  original  manufacture  of  the  casing 
which  has  subsequently  been  retreaded. 
However,  the  information  available  to 
the  agency  suggests  that  this  is  an 
infrequent  occurrence. 

NHTSA  also  notes  that  the  petition 
appears  to  assume  that  all  performance 
problems  with  retreaded  tires  result 
from  a  problem  during  either  the  original 
manufacturer  of  the  tire  or  the 
retreading  process,  and  this  is  not  true. 
There  are  many  instances  in  which 
performance  problems  with  retreaded 
tires  could  not  be  attributed  to  a 
problem  in  either  the  original 
manufacturer  or  retreading  of  the  tire. 
Such  instances  include,  but  are  not 
limited  to,  a  hole  larger  than  a  nail 
suffered  by  the  tire  while  in  service  with 
its  original  tread,  damage  to  the  inner 
liner  from  being  run  flat,  damage  to  the 
bead  area  of  the  tire  during  mounting, 
and  damage  to  the  sidewall  from  being 
run  against  curbs. 

However,  the  agency's  main  concern 
with  this  petition  is  that  granting  it 
would  force  the  agency  to  prohibit  the 
use  of  bead-to-bead  retreading  for  non- 
car  tires.  As  NHTSA  explained  in  a 
recent  notice  of  proposed  rulemaking  for 
Part  574: 

With  respect  to  the  concern  that  the 
latieling  not  he  buffed  off  during  standard 
retreading  operations,  the  agency  has  always 
permitted  bead-to-l>ead  retreading.  In  bead- 
to-bead  retreading,  the  entire  sidewall  areas 


and  tread  are  buffed  and  new  rubber  is 
applied.  The  effect  of  using  this  retreading 
process  is  that  a//  of  the  information  labeled 
on  the  casing  is  removed  and  the  retreader 
must  relabel  all  of  the  safety  information. 
While  this  does  raise  the  possibility  that  the 
information  could  be  incorrect,  this 
possibility  was  not  sufficient  reason  to 
prohibit  a  safe  and  effective  retreading 
process.  49  FR  37815  at  7818,  September  28, 
1984  [emphasis  in  original]. 

NHTSA  has  the  same  concerns  with 
this  petition.  While  there  are  instances 
in  which  it  is  useful  for  the  user  of  a 
retreaded  tire  to  be  able  to  identify  the 
original  manufacturer  of  the  tire,  these 
infrequent  situations  do  not  justify 
prohibiting  the  above  retreading 
process.  Accordingly,  the  petition  for 
rulemaking  is  denied. 

The  agency  would  like  to  note  that 
nothing  in  this  denial  notice  prohibits 
MDTA  or  any  other  user  of  retreaded 
non-car  tires  from  specifying  in  ita  lease 
or  purchase  agreement  that  the 
retreaded  tires  provided  must  retain  the 
original  manufacturer's  tire 
identification  number.  However,  the 
agency  has  no  evidence  to  support 
prohibiting  the  use  of  bead-to-bead 
retreading,  and  it  would  therefore  be 
inappropriate  to  require  that  the  original 
manufacturer's  tire  identification 
number  be  retained  on  the  sidewall  of 
all  non-car  tires. 

(15  U.S.C.  1392  and  1407;  delegation  of 
authority  at  49  CFR  1.50). 

Issued  on  November  18, 1985. 
Diane  K.  Steed. 
Administrator. 
[FR  Doc.  85-27834  Filed  11-20-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 

Western  Pacific  Spiny  Lobster 
Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 

the  Western  Pacific  Fishery 
Management  Council  (Council]  has 
submitted  Amendment  3  to  the  Fishery 
Management  Plan  for  the  Western 


Pacific  Spiny  Lobster  Fisheries  for 
review  by  the  Secretary  of  Commerce 
(Secretary)  and  is  requesting  comments 
from  the  public  on  the  amendment  and 
its  environmental  assessment.  Copies  of 
the  amendment  may  be  obtained  from 
the  Council  at  the  address  below. 

DATE:  Comments  on  th«  plan 
amendment  should  be  submitted  on  or 
before  January  31, 1986. 

ADDRESS:  Send  comments  to  E.C. 
FuUerton,  Director,  Southwest  Region, 
NMFS.  300  South  Ferry  Street,  Terminal 
Island,  CA  90731.  Copies  of  the 
amendment  and  its  environmental 
assessment  are  available  upon  request 
from  the  Council  at  1164  Bishop  Street, 
Suite  1405,  Honolulu.  HI  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  Simonds  (Executive  Director, 
Western  Pacific  Fishery  Management 
Council).  808-^23-1368. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C  1801  etseq.) 
requires  that  each  regional  fishery 
management  council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  for  review  and 
approval  or  disapproval.  This  act  also 
requires  that  the  Secretary,  upon 
receiving  the  plan  or  amendment,  must 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

Amendment  3  proposes  the  following 
measures:  (1)  Eliminate  the  use  of 
carapace  length  to  define  a  legal-sized 
spiny  lobster  and  substitute  a  minimum 
tail  width  measurement  instead;  (2) 
eliminate  the  15  percent  allowance  for 
undersized  lobsters  in  favor  of  a  4.8  cm 
minimum  tail  width  for  a  one-year  trial 
period  starting  with  the  effective  date  of 
this  amendment;  and  (3)  codify  a  new 
location  on  a  spiny  lobster  tail  (as 
presently  defined  in  emergency 
regulations)  where  measurement  is  to  be 
made  to  determine  minimum  size.  This 
amendment  would  only  apply  to  the 
fishery  conservation  zone  around  the 
Northwestern  Hawaiian  Islands. 

Dated:  November  18, 1985. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Management^ 

National  Marine  Fisheries  Service. 

(FR  Doc.  85-27850  Piled  11-19-8S:  8:45  am] 
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TWs  section  a  the  FEDERAL  nEGlSTER 
contains  documents  other  than  niles  or 
proposed  ntfes  that  are  app«cabte  to  the 
pubfe.  Notices  ot  hearings  and 
investigations,  committee  meetings,  agones 
dec4siore  and  rulings,  delegations  of 
authority,  filing  ot  petitions  and 
applications  and  agency  statements  of 
organization  and  funoBoos  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Angeles  Pipeline  Southern  CaHfomia 
Pipeline  System;  Angetes  Nationai 
Forest,  Los  Angeles  County,  CA;  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  for  a  proposal  to  - 
permit  construction  of  the  Angeles 
Pipeline  on  the  Saugus  Ranger  District 

Tlie  State  of  California,  Department  of 
Transportation  will  be  a  cooperating 
agency,  and  will  prepare  an 
Environmental  Impact  Report  complying 
with  the  California  Environmental 
Quality  Act  for  non-Federal  lands.  A 
joint  document  will  be  prepared. 

The  pubfic  review  process  for  the 
Angeles  National  Forest  Proposed  Land 
Management  Plan  and  Draft 
Environmental  Impact  Statement  has 
been  completed.  The  preferred 
alternative  identifies  a  transportation 
and  utility  corridor  along  the  proposed 
project  route.  The  final  environmental 
impact  statement  is  expected  to  be 
issued  by  mid-1985. 

A  range  of  alternatives  for  the  project 
will  be  considered.  One  of  these  will  be 
nondevelopment  of  the  pipeline.  Other 
alternatives  will  consider  various 
locations  of  the  boe. 

Federal,  State,  and  local  agencies;  the 
proponent;  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  will  be 
invited  to  participate  in  the  scoping 
process.  The  process  v«ll  include: 

1.  identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  coveted  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 


Tlie  &ireau  of  Land  Mcoiagement 
Department  of  the  Interior,  will  be  a 
cooperating  agency  to  erahtate  the 
potential  impacts  on  the  Public  Lands 
under  its  jurisdiction.  The  right  of  way 
grant  of  all  Federal  lands  wiD  be  issaed 
by  the  Bureau  of  Laad  Management 
under  the  Mineral  Leasing  Act. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat 

The  Forest  Supervisor  and  the 

Department  of  Transportation  will  hold 
the  following  public  scoping  meetings: 

1.  Agency  &  Public  Officials.  1:00  P.M. 
Tuesday,  December  3, 1985, 120  S. 
Spring  Street.  Room  #445.  Los  Angeles, 
California. 

2.  Newhall/San  Fernando  Valley.  6:30 
P.M.  Tuesday;  December  10, 1985. 
Placerita  Junior  High  School, 
Multipurpose  Room.  25015  Newhall 
Avenue,  Newhall.  California. 

3.  Southbay.  6:30  P.M.  Wednesday. 
December  11. 1965,  Gardens  High 
School  Auditorium,  1301  W.  183nd 
Street  Cardena.  California. 

4.  Burbank/San  Fernando  Valley,  6:30 
P.M.  Thursday,  December  12, 1985. 
Marshall  High  School,  Oral  Arts  Room. 
3939  Tracy  Street,  Los  Angeles, 
California. 

Zane  G.  Smith.  Regional  Forester. 
Pacific  Southwest  Region.  San 
Francisco.  California,  is  the  responsible 
official. 

The  analysis  is  expected  to  take  about 
6  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  fall  1986.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  spring 
1987. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Donald  M  Winslow,  District  Ranger. 
Saugus  Ranger  District  Angeles 
National  Forest  30800  Bouquet  Canyon 
Road,  Saugus,  California  91350.  by 
December  31, 1985. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Richard  L.  Borden. 
Forester.  Saugus  Ranger  District, 
Angeles  National  Forest  phone  (805) 
252-9710. 


Dated  November  13,  isas. 
HewyllflaaMlII. 

Deputy  Fospst  Supervisor 

[PR  Doc.  85-27754  Filed  ll-2fr-85;  &45  amj 
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Soil  Conaanralion  Servtea 

Bayou  llallet  Watershed.  LA 

AQENCV:  Sou  Conservation  Service. 
USDA. 

ACnoie  Notice  of  Availability  of  Record 
of  Decision. 

summary:  Harry  S.  Rucker.  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L.  83-566, 16  U.S.C  1001-1008,  in 
the  State  of  Louisiana,  is  hereby 
providing  notification  that  a  recoid  of 
decision  to  proceed  with  the  installation 
of  the  Bayou  Mallet  Watershed  project 
is  available.  Single  copies  of  this  Record 
of  Decision  may  be  obtained  from  Hairy 
S.  Rucker  at  the  address  shown  below. 
row  RmTNEn  mpormation  contact 
Harry  S.  Rucker,  State  Conservationist 
Soil  Conservation  Service.  3737 
Govemmeot  Street  Alexandria.  LA 
71302,  telephone  (318)  473-7751. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  far  Federal  and  federally  assisted 
programs  and  projects  are  applicabie) 

Dated-  November  13. 1965. 
Hany  S.  Rucker. 
State  Conservattonist 
(FR  Doc.  65-27824  Filed  ll-ZO-65:  8:45  am\ 
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West  Franklin  WatershMi,  LA 

AOCNCV:  Soil  Conservation  Service. 
USDA. 

ACTKNC  Notice  of  Availability  of  a 
Record  of  Decision. 

summary:  Harry  S.  Rudcer,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L.  83-566. 16  U.S.C.  1001-1008,  in 
the  State  of  Louisiana,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  die  West  Franklin  Watershed  pr^ect 
is  available.  Single  copies  of  this  record 
of  decision  may  be  obtained  from  Harry 
S.  Rucker  at  the  address  shown  below. 
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FOR  FURTMCR  INRMWIATION  CONTACT: 

Harry  S.  Rucker,  State  Conservationist, 
Soil  Conservation  Service,  3737 
Govemmenl  Street,  Alexandria,  LA 
71302,  telephone  (318)  473-7751. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  Federal  and  federally  assisted 
programs  and  projects  are  applicable) 

Dated:  November  13. 1985. 
Hairy  S.  Rucker, 
State  Conservationist 
[FR  Doc.  85-27825  Filed  11-20-85;  8:45ain) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review; 
Application 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certiHcate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  (insert  date  20 
days  after  publication  in  the  Federal 


Register)  to:  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  5618,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  85- 
00017." 

Applicant:  Pacific  Northwest  Fish 
Export  Association,  Inc.,  4200 
Seattle — First  National  Bank  Building, 
Seattle,  Washington  98154 
Application  #:  8&-00017 
Date  Deemed  Submitted:  November  8, 

1985 
Members  (in  addition  to  applicant): 
Icicle  Seafoods,  Inc.;  Peter  Pan 
Seafoods,  Inc.;  Sea-Alaska  Products, 
Inc.;  and  Ocean  Beauty  Seafoods. 

Summary  of  the  Application 

A.  Export  Trade 
Products 

The  Applicant  and  its  members  intend 
to  export  from  the  United  States  fish  or 
fish  products,  including  salmon  (fresh, 
frozen  and  canned),  salmon  roe,  herring 
roe,  tanner  crab,  king  crab  and  black 
cod. 

Services  ' 

Consulting;  international  market 
research;  advertising;  marketing; 
insurance;  product  research  and  design, 
exclusively  for  export;  legal  assistance; 
transportation,  including  trade 
docimientation  and  frei^t  forwarding; 
communication  and  processing  of 
foreign  orders;  warehousing;  foreign 
exchange;  financing;  and  taking  titie  to 
goods  in  connection  with  the  export  of 
fish  and  fish  products. 

B.  Export  Markets 

The  applicant  and  its  members  intend 
to  export  to  all  parts  of  the  world. 

C.  Export  Trade  Activities  and  Methods 
of  Operation 

Pacific  Northwest  Fish  Export 
Association,  Inc.  ("PNFEA")  and  its 
members  seek  certification  to  engage  in 
the  following  activities  to  export  the 
products  in  export  trade  and  provide 
related  services: 

1.  Compile,  collect  from  the 
disseminate  to  its  members  information 
related  to: 

(a)  Sales  and  marketing  efforts  and 
opportunities  in  export  markets  for  fish 
and  fish  products,  including,  but  not 
limited  to,  selling  strategies,  sales, 
contract  and  spot  pricing,  projected 
demand,  standard  terms  of  sale, 
financing,  insurance,  transportation. 


foreign  competition,  and  specifications 
of  customers  in  export  markets; 

(b)  Quality  and  quantity  of  fish  and 
fish  products  available  for  export  by  its 
members,  including,  but  not  limited  to, 
export  inventory  levels  and  geographic 
availability;  and 

(c)  Domestic  and  foreign  legislation, 
regulations  and  policies  affecting  export 
sales. 

2.  Conduct  meetings  of  its  members  to 
discuss  information  regarding  the  ex|;>ort 
of  fish  and  fish  products  to  export 
markets. 

3.  Prescribe  conditions  on  membership 
in  and  withdrawal  from  PNFEA. 

Dated:  November  18, 1985. 
George  Mullar, 

Acting  Director,  Office  of  Export  Trading. 

Company  Affairs. 

[FR  Doc.  8&-27806  Filed  11-20-85;  8:45  am] 
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Foreign  AvaHaMlity  Subcommittee  of 
ttie  Computer  Systems  Tectinical 
Advisory  Committee;  Open  Meeting 

A  meeting  of  the  Foreign  AvailabiUty 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  11, 1985. 1:00  p.m..  The 
Herbert  C.  Hoover  Building,  Room  1851, 
14th  Street  and  Constitution  Ave.,  NW., 
Washington,  DC.  The  Foreign 
Availability  Subcommittee  was  formed 
to  ascertain  if  certain  kinds  of 
equipment  are  available  in  non-COCOM 
and  Communist  countries,  and  if  juch 
equipment  is  available,  then  to  ascertain 
if  it  is  technically  the  same  or  similar  to 
that  available  elsewhere. 

Agenda 

1.  Introduction  of  members  and  guests. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Discussion  of  potential  TAC  foreign 
availability  certifications. 

5.  Old  business. 

6.  New  business. 

7.  Action  items  underway. 

8.  Action  items  due  at  next  meeting. 
The  meeting  will  be  open  to  the  public 

and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 

For  further  information  or  copies  of 
the  minutes  telephone  202-377-2583. 
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November  18, 1985, 
Miltoa  M.  Baltas, 

Director.  Technical  Programs  Staff,  Office  of 

Export  Administration. 

(FR  Doc.  85-27818  Filed  11-20-85;  8:45  am) 

BILUNa  CODE  3S10-OT-M 


Hardware  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Hardware 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  12. 1985.  9:30  a.m.— 12:30 
p.m..  the  Herbert  C.  Hoover  Building. 
Room  6802. 14th  Street  and  Constitution 
Ave..  NW..  Washington.  DC.  The 
Hardware  Subcommittee  was  formed  to 
focus  on  manufacturing  and 
performance  characteristics  of  main 
frames  and  other  computer  hardware. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Admirastration.  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6. 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act.  Pub.  L 
94-409,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Exej:utive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  contact  Margaret  A. 
Comejo,  202-377-2583. 

Dated:  November  18. 1985. 
Milton  M.  BalUs, 

Director.  Technical  Programs  Staff.  Office  of 

Export  Administration. 

[FR  Doc.  27819  Filed  11-20-85;  8:45  am] 
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Software  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Software 
Subcommittee  on  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  December  11. 1985, 1:00  p.m..  the 
Herbert  C.  Hoover  Building,  Room  5611. 
14th  Street  and  Constitution  Ave.,  NW., 
Washington.  DC.  The  Software 
Subcommittee  was  formed  to  study 
computer  software  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
property  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6. 
1984,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act.  Pub.  L 
94-409.  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628. 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217.  For  further 
information  contact  Margaret  A. 
Comejo.  202-377-2583. 

Dated:  November  18, 1985. 
Milton  M.  Baltas, 

Director.  Teclinical  Programs  Staff,  Office  of 
Export  Administration. 

[FR  Doc.  8&-27820  Filed  11-20-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 


requesting  permito  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act.  16  U.S.C.  1801  et  seq.) 
Send  comments  on  applications  to: 
Fees.  Permits  and  Regulations  Division 
(F/M12).  National  Marine  Fisheries 
Service,  Department  of  Commerce. 
Washington,  D.C.  20235. 
or.  send  comments  to  the  Fishery 
Management  Council(8).  as  specified 
below: 

Douglas  G.  Marshall.  Executive  Director. 
New  England  Fishery  Management 
Council.  5  Broadway  (Route  1), 
Saugus.  MA  01906.  617/231-0422 
John  C.  Bryson.  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council. 
Federal  Building  Room  2115,  300  South 
New  Street.  Dover.  DE  19901.  302/674- 
2331 
David  H.G.  Gould.  Executive  Director. 
South  Atlantic  Fishery  Management 
Council.  Southpark  Building,  Suite  306, 
1  Southpark  Circle.  Charieston.  SC 
29407.  803/571-1366 
Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council.  Banco  De  Ponce  Building. 
Suite  1108.  Hato  Rey.  PR  00818.  809/ 
753-6910 
Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council.  Lincoln  Center.  Suite  881. 
5401  West  Kennedy  Blvd..  Tampa.  FL 
33609.  813/228-2815 
Joseph  C.  Greenley,  Executive  Director. 
Pacific  Fishery  Management  Council, 
526  S.W.  Mill  Street.  Portland.  OR 
97201.  503/221-6352 
Jim  H.  Branson.  Executive  Director. 
North  Pacific  Fishery  Management 
Council.  411  W.  Fourth  Avenue.  Suite 
2D.  Anchorage.  AK  99510,  907/271- 
4060 
Kitty  M.  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
Council.  164  Bishop  Street.  Room  1405. 
Honolulu.  HI  96813.  808/523-1368 
For  further  information  contact  John 
D.  Kelly  or  Shiriey  Whitted  (Fees. 
Permits,  and  Regulations  Division,  202- 
634-7432). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  pubKsh  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29. 1983.  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 
Individual  vessel  applications  for 
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Hshing  in  1966  have  been  received 
between  September  1985  and  November 
1985,  from  the  Governments  shown 
below. 

Dated:  November  15. 1965. 
Joseph  W.  Aagelovic, 
Deputy  Assitant  Administrator  for  Science 
and  Technology.  National  Marine  Fisheries 
Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Councils 
which  review  applications  for  individual 
fisheries  are  as  follows: 

Code  fishery  and  regional  fishery 
management  couacils: 

ABS    Atlantic  BiUrishes  and  Sharks— New 

England,  Mid  Atlantic  South  Atlantic.  Gulf 

of  Mexico,  Caribbeaa 
BSA    Bering  Sea  and  Aleutian  Islands 

Croundnsh — North  PaciHa 
GOA    Gulf  of  Alaska— North  Pacifia 
NWA    Northwest  Atlantic  Ocean — New 

England.  Mid-Atlantic. 
SNA    Snails  (Bering  Sea) — North  Pacific 
woe    Pacific  Groundfish  (Washington. 

Oregon  and  Catifomia) — Pacific. 
PBS    Pacific  Billfishes  and  Sharks— Western 

Pacific. 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 

Activity  code  and  fishing  operations: 

1 — Catching,  processing  and  other  support. 
2 — Processing  and  other  support  only. 
3 — Other  support  only. 
* — Vessel  in  support  of  U.&  vessels  (Joint 
Venture). 


loint  Ventura 

Japan 

The  Government  of  Japan  submitted 
permit  applications  to  engage  in  joint 
venture  activities  off  Alaska  during 
1986.  The  applications  request  that 
processing  vessels  of  ]apan  receive  total 
transshipments  of  U.S.  harvested  fish 
and  appropriate  by-catch  as  follows: 
310,000  mt  of  Alaska  pollock,  and  30,000 
mt  of  Yellowfin  sole  in  the  Bering  Sea 
and  Aleutian  Islands  fishery  and  120,000 
mt  of  pollock  in  the  Gulf  of  Alaska 
fisheries  and  associated  by-catch 
species  in  those  fisheries.  The  American 
partners  identified  are  as  follows: 
Northern  Deep  Sea  Fisheries,  Inc^ 
Alyeska  Ocean.  Inc^  Alaska  Contact, 
Ltd^  Peter  Pan  Seafoods,  Inc^  Profish 
International  Inc.,  Whitney-Fidalgo 
Seafoods,  Inc.,  and  Westward  Trawlers, 
Inc. 

Poland 

The  Government  of  the  Polish  People's 
Republic  submitted  permit  applications 
to  engage  in  joint  venture  activities  off 
Alaska  during  1986.  The  applications 
request  that  processing  vessels  of 
Poland  receive  total  transshipments  of 
U.S.  harvested  fish  and  appropriate  by- 
catch  species  in  the  following  amounts: 
40,000  mt  of  Alaska  pollock,  in  the 
Bering  Sea  and  Aleutian  Islands  and 
10,000  mt  of  Alaska  pollodc  in  the  Gulf 
of  Alaska:  and  20,000  mt  of  Pacific 
whiting  in  the  Pacific  Groundfish 
fishery. 


Korea 

The  Government  of  the  Republic  of 
Korea  submitted  applications  to  engage 
in  joint  venture  activities  off  Alaska 
during  1966.  The  applications  request 
that  processing  vessels  of  Korea  receive 
total  transshipment  of  U.S.  harvested 
fish  and  appropriate  by-catch  species  in 
the  Bering  Sea  and  Aleutian  Islands  for 
112,720  mt  of  Alaska  pollock,  8,680  mt  of 
Pacific  cod,  23,850  mt  of  Yellowfin  sole. 
26,140  mt  of  Atka  mackerel,  and  2,290  mt 
of  Other  groundfish;  in  the  Gulf  of 
Alaska  72,260  mt  of  Alaska  pollock, 
1,880  mt  of  Pacific  cod,  1,740  mt  of  Other 
flounders,  2,790  mt  of  Atka  mackerel, 
and  650  ml  of  other  groundfish.  The 
American  partners  that  have  been 
identified  are  Profish  Alaska  Inc., 
Daerim  America,  inc  Cal-Alaska 
Fisheries,  Inc.,  and  Alaska  Joint  Venture 
Fisheries,  Inc.  - 

China 

The  Government  of  the  People's 
Republic  of  China  submitted 
applications  to  engage  in  joint  venture 
activities  of  Alaska  during  1986.  The 
applications  request  that  processing 
vessels  of  China  receive  total 
transshipments  of  U.S.  harvested  fish 
and  appropriate  by-catcfa  species  in  the 
Bering  Sea  and  Aleutian  Islands  and  the 
Gulf  of  Alaska  for  15.550  mt  of  Alaska 
pollock.  13,450  mt  of  Turfoots,  2,000  mt  of 
Atka  mackeiel  and  4,000  mt  of  Pacific 
cod. 

Several  of  the  applications  did  not 
identify  the  American  partner  due  to  on 
going  contract  negotiations. 


fwne.  and  v«sse)  type 


Application  No. 


Fishefy 


ActMy 


Govemmem  ol  the  People's  Republic  of  China; 

Geng  Hai  (tocloiy  Mpl 

Kai  ChuMig  (taclory  Mp) . 


Liao  Ying  (cargo  trarapoft  vesseQ.. 
Van  Yuan  1  (taclory  sfiip) 


Government  ot  the  German  Democratic  RepuUic: 

Bodo  bhse  (large  stem  trawter) 

Bruno  (large  stem  trawler) 

Grant;  (large  stem  trawler).. 


Hans  Marchwlza  (large  stem  trawler)  _ 

Lichfenhagen  (cargo/lransporl  vessel) 

Ludwig  Rerm  (large  stern  trawlef) „. 

Lutten  Klem  (cargo /transport  vesMQ.. 


RudoU  Leonhard  (large  stem  tra««ler) 

Wrili  Bredel  (large  stem  trawler).._ 

Government  ol  Japatr 

Shmmei  Maru  No.  78  (Iongltr>e  fishing  vessel).. 

Akashi  Maru  ^4o  18  (pair  trawler) 

Akashi  Maru  No.  19  (pair  trawler). 

Akashi  Maru  No  58  (pair  trawler) 

AKashi  Maru  No  59  (pair  trawler) 

Akasht  Maru  No  63  (paw  trawler) 

Akashi  Maru  No  65  (pair  trawler) 

Akashi  Maru  No  66  (pair  trawler).. 
Akashi  Maru  No  67  (par  bawier).. 


Akashi  Maru  No.  68  (pair  trawler)— _ _ 

Akashi  Maru  No.  69  (pair  trawler) _ _. 

Akashi  Maru  No  71  (pair  trawler) 

Akasti  Maru  No.  72  (par  Malar) 

Akasht  Maru  No.  73  (pair  trawler). 

Akashi  Maru  No  75  (pair  travirter) 

Akashi  Maru  No.  76  (pair  ttawler) 

Akashi  Maru  No  77  (pair  ttawier)._ _. 

Akashia  Maru  (cargo/ transport  vessel).- 

Akebcno  Maru  No.  15  (medium  stern  trawler)... 
Aketxxx)  Maru  No.  18  (medium  stern  trawler).. 


CH-86-0001 
CH-86-0003 
CH-86-0004 
Ov-86-0002 

GC-86-0040 
GC-86-0063 
GC-e6-(K)51 
GC-86-0052 
GO- 86-0055 
GC-86-0054 
GC-86-0026 
GC-86-0C4a 
GC-86-0024 

JA-«6-1569 
JA-a6-0178 
JA-86-1136 
JA-86-0164 
JA-86-0165 
JA-86-0166 
JA-86-0167 
JA-86-0168 
JA-«e-0169 
JA-86-0170 
JA-86-0171 
JA-86-0172 
JA-86-0173 
JA-86-0174 
JA-86-0175 
JA-86-0176 
iA-a6-0177 
JA-e6-1156 
JA-86-0312 
JA-86-0315 


BSA.  GOA 

BSA,  GOA 
BSA.  GOA 
BSA.  OCA 

NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 

ABS 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA.  GOA.  NWA.  SNA 

BSA 

BSA 
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mns 


NaUon. 


nam*,  and  vMwl  lyp* 


Akatono  Maiu  No.  2  (medium  stam  trawtar)  .. 
Akabono  Manj  Kto.  22  (medum  stem  Irawter).. 
Akabone  Uanj  No.  27  (medum  stem  trawtar) 
Mabono  Mam  No.  32  (medkm  stem  irawtar).. 

Akabono  Mam  No  72  (larga  item  irawtar) 

Akabono  Mam  No.  1  (medTum  atam  irmMar) 

Akito  Mani  (pair  lra«««ar) _ _ _ 

Albalroaa  (cargo/tramport  veaaaq _."ZZ" 

Anyo  Maru  Na  11  (medium  ttam  nwler) 

Anyo  Manj  No.  17  (medkjm  stem  trawtar) 

Anyo  Mam  No  18  (medium  atem  trawtar).. 

Aoba  Mam  (pair  trawiar) 

AoyagI  Mam  (cargo/transport  vesaei) "Z. 

Aaama  Mam  (carao/tranaport  veaseO 

Aauka  Reefer  (cargo/lranapon  vessel) 

Ban*u  Mam  No  6  (larga  stam  trawler) 

Banahu  Mam  No.  7  (larga  stem  trawlar) 

Bering  Mam  (cargo/tranaport  vessel) 

Biyo  Mam  (cargo/lranaport  vessel) 

Baan  Reefer  (cargo/transport  vessel) 

Bungo  Reefer  (cargo/transport  vesseO 

Cambridge  Reefer  (cargo/transport  vasaaQ 

C»*ii)u  Mam  (large  stem  trawler) 

Chitoae  Mam  (cargo/transpon  vesseO _ 

Cho»ofi  Mam  (cargo/transport  vessell „ 

Daian  Mam  No  188  (medum  sterm  Tra««lar 

Daigen  Mam  (cargo/transport  vessel) 

Daiitar  Mam  (cargo/transport  vassal) „„. 

Oaikofi  Mam  (cargo/transpon  vesseQ ____. 

Dairyo  Mam  (cargo/transpon  vessel) 

Daisfwi  Mam  12  (large  stem  trawler) '. JT 

DaijNn  Mam  No  28  (large  stem  trawler) 

Daialio  Mam  (cargo/transpon  veaseQ ...-.: 

Deprnt  Mam  (pair  trawler) 

Douglas  (cargo/transport  vesseO "ZIZ 

East  Wmd  (cargo/lranaoon  vessel) 

Eastern  Reefer  (cargo/transpon  veaseO.™__Z 

Ebsji  Fontaine  (cargo/transpon  veaaal) 

Ebisu  Mam  No.  1 1  (Oanoh  seiner) „" Z 

Ebi8«i  Mam  No.  5  (Danish  seiner) ] 

Eibo  Mam  (cargo/transpon  vessel)..^ _ 

Eikyu  Mam  No.  1 1  (Medum  stem  trawlar) .!  _Z 

Eikyu  Mam  No.  2  (IMedum  stem  trawler) 

Eltyg  Mam  No.  3  (Medium  stem  trawler) 

Eikyu  Mam  No  81  (Medium  stem  trawlar) _" 

Eiyo  Mam  (Pair  trawler) 

Eiyo  Mam  (cargo/transpon  vessel) 

Ena  Mam  (cargo/transport  vessel).. 


Application  No. 


JA-a»-1154 
JA-e«-0317 
JA-«e-0308 
JA-86-0307 
JA-86-0336 


JA-8S-11S3 
JA-86-<X)61 
JA-Se-CXMI 
JA-88^>541 
JA-88-049e 
JA-86-117S 
JA-86-0118 
JA-8e-002e 

JA-ee-oi2e 

JA-SMXMS 
JA-86-0373 
JA-86-0374 
JA-86-1159 
JA-8e-0598 
JA-86-(X)37 


JA-86-0038 
JA-8ft-O036 


Enyoh  Mam  (cargo/transport  vessel) 

Etsuyoh  (cargo/transpon  vessel) 

Falcon  (cargo/transoon  vessel) 

Fuji  Mam  No  1  (Medium  stem  trawleoIZ 

Fuji  Reefer  (cargo/transpon  vessel) 

Fujishio  Mam  (cargo/transpon  vesseO 

Fukuyo  Mam  (pair  trawler) 

Fukuyo  Mam  (cargo/transport  vesaal) .1, 

Fukuyoshi  Mam  No.  38 

Fuyo  Mam  (cargo/transpon  vessel).. 


Hakko  BoorT)erang  (cargo/transpon  vessaQ.^ 

Hakke  Cardioid  (cargo/transpon  vessel) 

Hakko  Fontaine  (cargo/trarwpon  vessel) _. 

Hakubasan  Mam  (cargo/transpon  vesaeQ 

Hakurei  Mam  (pair  trawler) ™ 

Hakuyo  Mam  (cargo/transport  vossel) 

Hamanasu  Maru  (cargo/transport  vessel) 

Hamansu  (cargo/transpon  vessel) _ 

Hamna  Mam  (large  stem  trawler) „ 

HamsNo  Mam  (cargo/transport  vessaQ " 

Hayatsuki  Maru  (cargo/transpon  vessel) 


Heikyo  Mam  No  36  (Danish  seiner  (stem  chute))„ 

Hideshima  Mam  (cargo/transpon  vessel) 

Hikari  Mam  No  8  (cargo/transpon  vessel).™]"!! 

Hirado  Mam  (pair  trawler) _.!Z!!! 

Hiyo  Mam  (cargo/transport  vesseO Z™!!Z!1" 

Hiyoshi  Mam  (cargo/transpon  vessel) !!!.!!!!!!! 

Hoken  Mam  No  38  (medium  stem  trawtef)„Z!!ZI 

Hokkai  Mam  (cargo/transport  vessel) 

Hokkal  Mam  (pair  trawler) 

Hokko  Mam  No.  17  (Oamsh  semer).. 


Hoko  Mam  No  31  (cargo/transpon  vesaaO.. 

Hokusei  Mam  (cargo/transpon  vessel) _. 

Hokushm  Mam  (cargo/transport  vessel) 

Hokushm  Mam  (pair  trawler) !! 

Hokuto  Maru  (pair  trawter) l..!!ZZ 

Hoyo  Mam  (factory  sNp) _.Z 

Iceland  Re«  (cargo/transpon  vessel) 

Ikoma  Mam  (cargo/transpon  vesseO.... 

Ishikarl  Mam  (cargo /transport  vessel).. 


Isokaie  Mam  (cargo/ transport  vessel) 

lzurT>o  fleeter  (cargo/transport  vessel) 

James  (cargo/transport  vessel) _ „Z" 

Jmyo-Mam  (cargo/transport  vessel) 

Junyo  Mam  (pair  tra«vler) .. 


Kaiko  Mam  No.  8  (Damsh  semar.  stem  chute) . 


JA-86-0336 
JA-86-O180 
JA-86-0674 
JA-86-0553 
JA-a6-1147 
JA-86-0033 
JA-86-0021 
JA-86-1(X)2 
JA-86-0285 
JA-86-0569 
JA-86-003S 
JA-86-1179 
JA-86-2028 
JA-86-0131 
JA-86-0600 
JA-86-0589 
JA-86-0042 
JA-86-1183 
JA-86-1062 
JA-86-0300 
JA-86-0299 
JA-86-1174 
JA-86-00a2 
JA-86-0111 
JA-86-0109 
JA-86-0577 
JA-86-0086 
JA-86-0089 
JA-86-0918 
JA-86-0255 
JA-86-0908 
JA-8»-0594 
JA-e6-0113 
JA-86-1025 
JA-86-0304 
JA-86-0925 
JA-86-0881 
JA-86-0882 
JA-86-0587 
JA-86-1027 
JA -86-001 3 
JA-86-O570 
JA-86-0083 
JA-86-0133 
JA-86-0350 
JA-86-0582 
JA-86-1037 
JA-86-0567 
JA-86-0048 
JA-8e-0142 
JA-86-1180 
JA-86-2025 
JA-86-0075 
JA-86-1164 
JA-86-0g22 
JA-86-0012 
JA-86-0050 
JA-86-1083 
JA-e6-0049 
JA-86-0136 
JA-86-0014 
JA-86-0015 
JA-86-0190 
JA-86-0072 
JA-86-0127 
JA-86-0S9S 
JA-86-1038 
JA-86-0053 
JA-86-0584 
JA-86-1132 
JA-86-006S 
IJA-86-1S60 


Fishery 


AcHvlly 


BSA.GOA 

BSA.GOA 

BSA.  QOA 

BSA.GOA 

BSA.GOA 

BSA.GOA 

BSA 

BSA.GOA.NWA 

BSA.GOA 

BSA.GOA 

BSA.GOA 

BSA 

BSA.  GOA.  NWA.  SNA 

BSA,  QOA,  NWA.  SNA 

BSA.  GOA.  NWA.  SNA 

NWA 

NWA 

BSA.  QOA,  NWA.  SNA 

BSA.  GOA,  NWA.  SNA  WOC 

BSA,  QOA.  NWA.  SNA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA 

BSA,  GOA.  NWA.  SNA 

BSA.  GOA,  NWA.  SNA 

BSA 

BSA,  GOA,  NWA 

BSA.  GOA.  NWA 

BSA,  GOA.  NWA 

BSA.  GOA.  NWA 

NWA 

BSA,  GOA 

BSA,  GOA.  NWA 

BSA 

BSA.  GOA,  NWA 

BSA.  GOA.  NWA.  SNA 

BSA,  GOA.  NWA.  SNA 

BSA.  GOA.  NWA 

BSA 

BSA 

BSA.  QOA.  NWA.  SNA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA,  GOA,  NWA,  SNA 

BSA,  GOA,  NWA 

BSA,  GOA.  NWA.  SNA 

BSA.  (jOA.  NWA.  SNA 

BSA.  GOA.  NWA 

BSA 

BSA.  GOA,  NWA,  SNA 

BSA.  GOA.  NWA 

BSA 

BSA.  GOA.  NWA.  SNA 

BSA,  QOA 

BSA.  (30A.  NWA.  SNA 

BSA.  GOA,  NWA 

BSA.  QOA 

BSA,  (SOA,  NWA 

BSA.  QOA.  NWA.  SNA 

BSA 

BSA.  GOA.  NWA.  SNA 

BSA.  (SOA.  NWA.  Sf4A 

BSA.  GOA.  NWA.  SNA 

BSA,  GOA 

BSA.  GOA,  NWA 

BSA.  GOA.  NWA.  SNA 

BSA 

BSA.  QOA.  NWA 

BSA.  QOA.  NWA 

BSA 

BSA.  QOA,  NWA,  SNA 

BSA,  QOA,  NWA,  SNA 

BSA 

BSA.  QOA,  NWA.  SNA 

BSA 

BSA 

BSA,  GOA.  NWA.  SNA 

BSA  GOA,  NWA 

BSA,  GOA.  NWA,  SNA 

BSA 

BSA 

BSA 

BSA,  GOA.  NWA 

BSA,  GOA,  NWA,  SNA 

BSA,  GOA.  NWA.  SNA 

BSA,  GOA,  NWA.  SNA 

BSA.  (lOA.  NWA.  SNA 

BSA.  GOA.  NWA 

BSA.  GOA.  NWA.  SNA 

BSA 

BSA 


BEST  COPY  AVAILABLE 
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Natiwv  vassal  nanw,  and  vassal  lypa 


Ksiun  Maiu  No.  62  (Danisti  seinsr) 

Kaiun  Maiu  No  78  (Danish  seiner) 

Kaiyo  Manj  (cargo/transport  vessel).. 

Kaiyo  Uanj  No.  1 1  (medwm  stem 

Kakudai  Uani  No  25  (medium  slam  kawtaf)- 

Kakuyo  Manj  No  1  (pair  trawler) 

Kakuyo  Maru  No.  1 1  (pair  trawler) 

Kakuyo  Maru  No  12  (par  trawtar) 

Kakuyo  Maru  No  2  (pav  trawler). 

Kakuyo  Mwu  No.  3  (par  trawler) 

Kakuyo  Maru  No  5  (pair  trawler) -__. 

Kakuyo  Maru  No.  7  (pair  trawler) 

Kakuyo  Maru  No  8  (pair  Irawtar) 

Kastama  Maiu  (laclory  ship).. 


Kasrwna  Reeler  (cargo/lranaport  naiaaQ 

Kashmagi  Maru  (cargo/transport  vassal) ~ 

Kaslvwahana  Maru  No.  1  (cargo/transport  vessel) .. 

Kasuga  Maru  (cargo/lransport  vesseO 

Kasuga  Reeler  (cargo/tranaport  vesMl) 

Katoo  Maru  (pa*  trawler) 

Katsuki  Maru  (pair  trawler) 


Katsuyama  Maru  (pair  trawler) 

Kazu  Maru  No  8  (cargo/transport 

Keilu  Maru  (cargo /transport  vessel) 

Keiyo  Maru  (cargo' transport  vesseO 

KerxJnck  (cargo/transport  vesseO — • 

Khali)  Cooler  (cargo/transport  vessel)  ..- 
Khali)  Freezer  (cargo/transport  vssssO .. 

Khaiii  Frosl  (cargo/transport  vessel) 

Khalij  Reeler  (cargo'tranaport  vessel).... 
Kira|^Maru  (cargo 'transport  vessel).. 
KisRgil 


I  Maru  (cargo/transport  vessaQ- 


Kislwi  lUaru  (cargo' transport  vessel).._ 

Kiyo  Maru  (cargo /transport  vesseO — 

Koei  Maru  No.  78  (longlme  fishing  > 

KoMu  Maru  (cargo/transport  vesseO 

Kohoku  Maru  No.  18  (sxle  trawler) 

Kohsho  Maiu  (cargo/transport  vesseQ.. 
Komei  Maru  (cargo/ transport  vessel) . 


KomeshHTta  Mam  (cargo/ transport  vesseO.. 

Kongo  Maiu  (large  stem  trawler) 

Koroy  Maru  No.  1  S(longline  fishing  \ 
Koshin  Maru  No.  1 1  (medium  stem  I 
Koshin  Maru  No.  38  (tongkne  listing  vessel). 

Koloku  Maru  (cargo/transport  vesseO 

Kotoshiro  Maru  No  1 1  (tongine  hsNn 

Koyo  Maru  (large  stem  nwiar) 

Koyo  Manj  (pair  trawler) 

Koyo  Maru  No  3  (large  stem  trawler) 

Kunashm  (cargo/transport  vessel) 

Kurasaki  (cargo/ transport  vessel) 
Kurashima  Maru  (cargo/transport 

Kureha  Maru  (pair  trawler) 

Kyolw  Maiu  (Cargo/transport  vessel)- 

Kyoho  Maiu  (pan  trawler)    _. 

Kyokushm  Maru  (cargo/transport  > 

LevarUe  (cargo' Iransporl  vessel) 

MaPah  (cargo/transport  vessel) 

Marine  Ace  (cargo/transport  vessel) 

Marine  Fellow  (cargo/transport  vesseO 

Matsukaze  Maru  (cargo/transport  vesseO 

Matsushima  Maru  (cargo/transport  vesseQ 

Matsuyantia  Maru  (pan  trawler) _ 

Meiyo-Maru  (cargo  transport  vesseO -.— 

M*ami  Maru  (large  stem  trawler) 

Mineshuna  Maru  (factory  ship).. 


Apdiicaiton  Na 


IMus  Maru  No  51  (Danish  seiner,  stem  chuls).. 
Mlyashima  Maru  (cargo  transport  vesseO  . 
Miyoshima  Maru  (cargo/transport  vesseO-. 

Mauho  Maru  (cargo /transport  vesseO 

Meuho  Reeler  (cargo/transport  vessel) 

Mulsu  MaruNo  52  (medium  stern  trawler) 

Nanslwi  Maru  (cargo/lransport  vesseO 

Nichiyo  Maiu  (caigo/transport  vesseO — 

Nihonkai  Maru  (medium  stem  trawler) 

Niitaka  Maru  (large  stern  trawler) _ 

NAka  Maru  (cargo /transport  vesseO 

Nikko  Maru  (cargo/transport  vesseO 

Nipponham  Maru  No.  1  (cargo/transport  vesseQ 

NisNyama  Maiu  (pair  trawler) 

Nissei  Maru  (cargo/transport  vessel) 

Nisshm  Maru  No  2  (factory  ship) 

Nitto  Maru  No.  35  (pair  trawler) „_, ..__ 

Nmo  Maru  No  36  (pair  trawler) _, 

NoikTia  Maru  (cargo /transport  vesseQ 

North  Wm6  (cargo/trar>sport  vesseQ _._ 

Ohton  Maru  (large  stem  trawler) _ „ 

Okushm  (cargo /transport  vesseQ 

Orion  (cargo/transport  vesseQ __ 

Osaka  Reeler  (cargo/transport  vesseQ 

Otoha  Maru  (pair  trawler)  „ 

Pakxna  (cargo/transport  vesseQ 

Phoenix  (cargo/transport  vesseQ ___„_™. 

Punente  (cargo/transport  vessel) _ „ 


JA-M-1482 
JA-e»-0092 
JA-8S-0068 

JA-W-0313 

jA-ae-02S4 

JA-«e-0210 

jA-ae-20oe 

JA-8e-2OO0 
JA-86-0211 
JA-W-0212 
JA-8ft^13 
JA-06-0214 
JA-«e-02tS 
JA-86-0001 
JA-«e-0064 

jA-w-ooie 
jA-8e-oe84 

JA-80-0181 
JA-M-0055 
JA-46-0114 
JA-86-011S 
JA-06-oe33 
JA-86-0143 
JA-«e-0572 
JA-a6-0102 
JA-86-0912 
JA-«e-0069 

jA-ae-oos8 

JA-86-0068 

JA-86-0059 

JA-86-0103 

JA-86-0929 

JA-«»-1t6S 

JA-8»-102e 

JA-86-1S64 

M-86-0641 

JA-86-0e39 

JA-86-0S7g 

JA-86-0139 

JA-8e-2021 

JA-88-0341 

JA-86-1469 

JA-8e-0303 

JA-8e-1494 

JA-e6-103S 

JA-86-1339 

JA-86-036S 

JA-86-0112 

JA-8e-0343 

JA-e6-1151 

JA-8»-0e99 

JA-ae-2027 

JA-86-0011 

JA-e6-1034 

JA-86-1034 

JA-e»-1161 

JA-8ft-0141 

JA-86-010e 

JA-86-0002 

JA-86-0003 

JA-8e-1045 

JA-8e-0920 

JA-86-1157 

JA-86-1133 

JA-86-0368 

JA-8e-0060 

JA-e6-1559 

JA-86-0919 

JA-8e-002S 

JA-86-0060 

JA-86-0016 

JA-86-02S1 

JA-8e-O0S7 

JA-8ft-t167 

JA-86-0369 

JA-S6-0289 

JA-86-0927 

JA-86-1077 

JA-86-1082 

JA-86-0836 

JA-86-0914 

JA-e6-0140 

JA-88-0220 

JA-86-0221 

JA-8ey-1096 

JA-86-0135 

JA-a6-0342 

JA-86-0580 

JA-4e-0591 

JA-86-2011 

JA-8»-0010 

JA-8e-0098 

JA-86-0917 

JA-8e-0132 


FWMiy 


BSA 

BSA 

BSA.  QOA,  NWA.  SNA.  WOC 

BSA.  OCA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA 

BSA,  GOA.  MMA,  SNA 

BSA.  GOA.  NWA.  SNA 

BSA.QOA.NWA 

BSA.  GOA.  NWA,  SNA 

BSA,  GOA,  NWA.  SNA 

BSA.  GOA.  NWA,  SNA 

BSA 

BSA 

BSA 

BSA.  GOA,  NWA 

BSA,  GOA.  NWA.  SNA,  WOC 

BSA.  GOA.  NWA.  SN^  WOC 

BSA.  GOA,  NWA 

BSA.  GOA,  NWA 

BSA,  GOA,  NWA 

BSA,  GOA,  NWA 

BSA.  GOA.  NWA 

BSA.  GOA.  NWA.  SNA 

BSA,  GOA.  NWA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA.  NWA,  SNA 

ABS 

BSA.  QOA,  NWA,  SIM  WOC 

BSA.  GOA.  SNA 

BSA,  GOA.  NWA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA.  NWA 

BSA.  GOA 

ABS 

BSA.  QOA 

ABS 

BSA,  GOA,  NWA.  SNA 

ABS 

NWA 

BSA 

BSA,  QOA 

BSA.  GOA,  NWA,  SNA 

BSA,  GOA,  NWA 

BSA,  GOA.  NWA 

BSA 

BSA.  GOA 

BSA.  GOA 

BSA.  GOA.  I4WA.  SNA 

BSA.  GOA,  NWA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA.  NWA,  SNA 

BSA,  GOA.  NWA,  SNA 

BSA,  GOA.  NWA.  SNA 

BSA.  GOA,  NWA 

BSA 

BSA,  GOA.  NWA,  SNA 

NWA 

BSA 

BSA 

BSA,  GOA.  NWA 

BSA.  GOA.  NWA,  SNA 

BSA 

BSA,  GOA,  NWA,  SNA 

BSA 

BSA.  GOA.  NWA.  SNA 

BSA.  QOA,  NWA,  SNA 

NWA 

BSA,  QOA.  NWA 

BSA.  GOA.  NWA,  SNA 

BSA.  GOA,  NWA,  SNA 

BSA,  GOA,  NWA.  SNA 

BSA 

BSA.  Q0^  NWA,  SNA 

BSA 

BSA 

BSA 

BSA.  GOA.  NWA,  SNA 

BSA.  GOA,  NWA,  SNA 

BSA,  QOA 

BSA.  QOA,  NWA,  SNA 

BSA.  GOA.  NWA. 

BSA.  GOA,  NWA,  SKM 

BSA 

BSA,  GOA.  NWA. 

BSA,  GOA.  NWA. 

BSA,  GOA,  NWA, 
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3 
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1 

•1 
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Nation. 


*»» 


H«kuyo  Maru  (pair  trawtar) „.. 

Raafer  Badger  (cargo/tranipon  vataal).. 

Rikicen  Maru  (larga  Mam  Irawtar) 

RiWim  (cafgo/tranaporl  vessal) __ 

Ryoyo  Maru  (cargo/traniport  veasai)!] 

Ryuaa.  Maru  (cargo/tranipon  vassal) 


H)«ja*  Maru  (cargo/^anaport  vassaQ 

R)«jaho  Maru  (cargo/lranapon  vassal) ._ 

Byuyo  Maru  (large  stem  trawlar) 

SacNshio  Maru  (cargo/trampon  vesaal) 

Sanolu  Maru  (cargo/transport  vessel).„. 

Sanwa  Fontama  (cargo/transport  vaaaal).."!! 
Sapporo  Maru  (cargo/lranspon  vasaal).... 

Seagull  (cargo/transport  vassal) 

Selho  Maru  No  15  (OarWsh  sawwr) 

Selyoh  Maru  (cargo/trartsport  vessaO Z 

Sekj  Rax  (cargo/lranapon  vassal).. 


Apptcalion  No. 


ShWaka  Maru  (cargo/trarapon  vasaal).. 

Shiga  Maru  (cargo/transport  vessaO 

S»*isliima  Mura  (lactory  ship) .. 


Shinasahi  Maru  (cargo/transpoil  vessel) 

Shtibungo  Maru  (cargo/transpcKl  vessel) 

Slwmiei  Maru  No  18  (toogime  (ishing  vmsal)  ~ 
Smnrnchi  Maru  No.  38  (medum  stem  trawler) .. 
S»*n«yu  Maru  No.  18  (cargo/transport  vassal).. 
Shinfyu  Maru  No  38  (cargo/transport  vease()„ 

S»vnsa«  Maru  (cargo/transport  vessel) „" 

Shmsho  Maru  (cargo/transport  vessel) 

Shmlakara  Maru  (cargo/lranspofl  vessaQ 

ShKiwa  Maru  (cargo /transpofi  vessel) 

SNniro  Maru  (cargo/transport  vessel) Z". 

Shoei  Maru  No  1  (lorigline  fishing  vesea»).  J!I! 

Shotu  Maru  (cargo/transport  vessel) 

Sho*(en  Maru  (cargo/ transport  vessel) ', 

Shose<  Maoj  No  30  (Danish  seiner) 


JA-ae-0063 

JA-66-0144 

J^-M-(a*o 

JA-8e-0027 
JA-«»-1024 
JA-86-062e 
JA-«6-00e3 


JA-8ft-<l627 
JA-Bft-02eO 
JA-88.0097 


JA-8ft-0915 
JA-e6-OS90 


JA-86-05eS 
JA-86-0034 


JA-86-0043 
JA-ee-0S83 
JA-e6-1148 
JA-86-017g 


Shoshm  Maru  No  82  (loogline  hshing  vassal) ... 
Shoshm  Maoi  No  83  (longline  fishing  vassal) 
Shoutoku  Maru  (cargo/ transport  vessel). 
Slioyo  Manj  (B)  (cargo/transport  vesseQ 
Shuryo  Mam  (cargo/transport  vessel) 


JA-86-1012 
JA-86-0030 
JA-e6-0S78 
JA-86-0(M7 
JA-8ft-1481 
JA-«6-0S63 

JA-86-ogoe 

JA-86-090S 
JA-«&.Oe90 
JA-86-0640 


JA-86-004e 
JA-86-0137 
JA-8e-0074 
JA-86-1570 


Shunyoo  Maru  No  1 18  (tt)edium  stem  trawiai)! 

Shuyo  Maru  (pair  trawler) 

Shuyo  Maru  (cargo/ transport  vessel) 

Smgapore  Fontaine  (cargo/transport  vassal)! 

S*y  Reefer  (cargo/transport  vesseQ _ 

Skylark  (cargo/ transport  vessel) _.. 

Sou»iem  fleeler  (cargo/transport  vesstii) 

Soyo  Manj  (factofy  sNp) 

SoyoKaze  Maru  (cargo/transport  vessaQ... 

StarMg  (cargo/transport  vessel) .1 

Stevens  (cargo /transport  vessel) 

Suiyo  litaru  (cargo/transport  vessel) 


Sum!  Manj  No   18  (longline  fishing  vessel) 

Sun  Beauty  No   18  (cargo/transport) , 

Sun  Field  (cargo /transport  vessel) 

Son  Happiness  (cargo/transport  vessel).]]! 

Sunbml  (cargo/transport  vessel) 

Suoh  (cargo/transport  vessel) Z 

Sunjga  Manj  (cargo/transport  vessel)  ......Z 

Suziiia  Manj  (large  stem  trawler) Z 

SuziAaze  Manj  (cargo/transport  vesseQ 

Suzuran  (cargo/ transport  vessel)  

Sjzuran  Manj  (cargo/transport  vessel) 

Swall«»  (cargo/transport  vessel) 

Syunyo  Maru  (pair  trawler) „ 

Taisei  Maru  No  101  (cargo/transport  vessel)  ~I 
Taisai  Manj  No  3  (cargo/transport  vessel).. 
Taisa  Manj  No  52  (cargo/transport  vessel) 
Taisei  Maru  No  87  (cargo/transport  vessel) 
Taisei  Manj  No  98  (cargo/ transport  vAsel) 
Taiyo  Maoj  No  83  (medium  stem  trawler) 

lakaclwho  Manj  (large  stem  travrleO 

Takatsuki  Maru  (cargo/transport  vessel).. 
Takeshima  Maru  (cargo/transport  vessel). 

Takuyo  (cargo/transport  vessel) „ _. 

Tateyama  Manj  (pair  trawler) ""~ 

Tenkai  Manj  (tanker  luel/water)  .. 
Tenshun  Maru  (tanker  luel/«vater) 

Tenyo  Manj  (large  stem  trawler) 

Tenyo  Manj  No  2  (large  stern  trawler)" 
Tenyo  Maru  No  3  (large  stern  travrler) 
Tenyo  Manj  No  5  (large  stern  trawler)  .  . 
Tenyii  Manj  No.  28  (Danish  Semer  (Stem  Owie)) 
Teshie  Maru  (large  stem  trawler) . 

Tokaohi  Maru  (large  stem  trawler) 

TokacJii  Manj  (cargo/transport  vessel) 

Tokaohi  Manj  (B)  (cargo/transport  vessel) 
Tokiwa  Maru  (cargo/transport  vessel) 
Tokuko  Manj  (cargo/transport  vessel). 
Tokuryu  Maru  (cargo/transport  vessel) 

Tokyo  Reefer  (cargo/transport  vessel) 

Tomi  Msnj  No.  83  (medium  stem  trawler) 
Tom.  Manj  No  85  (medium  stem  trawler) 
Tora  Msnj  No.  31  (medium  stem  trawler) 


JA-86-0134 
JA-86-0930 
JA-86-OSS6 
JA-86-1308 
JA-86-1308 
JA-86-0028 
JA-e6-1563 
JA-e6-0136 
JA-86-0564 
JA-86-0110 
JA-86-1028 
JA-86-0586 
JA-eft.Oe07 
JA-86-0023 
JA-«6-0145 
JA-8&-0240 
JA-«6-1(M0 
JA-86-0024 
JA-86-0022 
JA-86-0575 
JA-86-1491 
JA-86-0129 
JA-e6-0130 
JA-66-0e91 
JA-8»-067e 
JA-86-0893 
JA-86-2014 
JA-86-0363 
JA-e6-1058 
JA-86-0128 
JA-86-1152 
JA-86-0032 
JA-86-0062 
JA-86-1144 
JA-86-0085 
JA-86-1055 
JA-86-1053 
JA-86-1054 
JA-86-0380 
JA-86-0291 
JA-86-2022 
J  A -86-0921 
JA-86-0029 
JA-86-083S 
JA-86-0894 
JA-e6-0182 
JA-86-0352 
JA-86-0332 
JA-66-0333 
JA-e6-0334 
JA-8&-1483 
JA-86-1169 
JA-a6-0360 
SP-86-359 
JA-86-0359 
JA-86-0631 
JA-86-0593 
..  JA-86-0592 
.  JA-86-1135 


Fishery 


AcMly 


BSA 

BSA,QOA.NWA. 

BSA.GOA 

BSA.  QOA.  NWA.  SNA 

BSA,  GOA.  NWA.  SNA 

BSA.  GOA.  NWA.  SNA 

BSA.  CiOA.  NWA.  SNA 

BSA,  GOA,  NWA,  SNA 

BSA,  QOA 

BSA.  GOA.  NWA 

BSA,  GOA  NWA 

BSA.  GOA,  NWA 

BSA,  GOA,  NWA  SNA 

BSA,GO>^NWA 

BSA 

BSA,  QOA.  NWA  SNA 

BSA,  GOA,  NWA,  SNA  WOC 

BSA,  GOA,  NWA  SNA 

BSA,  GOA,  NWA 

BSA 

BSA,  GOA,  NWA  SNA 

BSA,  GOA.  NWA 

A8S 

BSA 

BSA,  GOA,  NWA  SNA 

BSA.  GOA  NWA.  SNA 

BSA.  GOA  NWA 

BSA.  GOA.  NWA,  SNA 

BSA,  GOA.  NWA 

BSA.  GOA,  NWA.  SNA 

BSA.  GOA,  NWA,  SNA  WOC 

ABS 

BSA.  GOA,  NWA.  SNA 

BSA,  GOA,  NWA.  SNA 

BSA 

ABS 

ABS 

BSA  GOA,  NWA,  SNA 

BSA,  GOA,  NWA,  SNA 

BSA.  GOA,  NWA,  SNA 

BSA 

BSA 

BSA.  GOA,  NWA.  SNA 

BSA.  GOA. -NWA 

BSA,  GOA.  NWA.  SNA 

BSA,  GOA.  NWA 

BSA,  GOA.  NWA 

BSA 

BSA.  GOA.  NWA,  SNA 

BSA,  GOA,  NWA 

BSA,  GOA,  NWA 

BSA.  GOA,  NWA,  SNA,  WOC 

ABS 

BSA,  GOA.  NWA.  SNA 

BSA,  GOA,  NWA.  SNA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA.  NWA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA.  NWA  SNA 

NWA 

BSA.  GOA.  NWA.  SNA 

BSA.  GOA,  NWA,  SNA 

BSA.  GOA,  NWA,  SNA 

BSA,  GOA,  NWA 

BSA 

BSA,  GOA.  NWA,  SNA 

BSA,  GOA.  NWA,  SNA 

BSA,  GOA,  NWA.  SNA 

BSA.  GOA.  I«IVA  SNA 

BSA,  GOA,  NWA,  SNA 

NWA 

BSA  GOA 

BSA,  GOA  NWA,  SNA 

BSA,  GOA,  NWA 

BSA,  QOA.  NWA,  SNA 

BSA 

BSA,  GOA,  SNA 

BSA,  GOA.  SNA 

BSA,  GOA 

BSA.  GOA 

BSA.  GOA 

BSA.  GOA 

BSA 

NWA 

NWA 

BSA.  GOA.  NWA  SNA 

BSA,  GOA.  NWA.  SNA 

BSA,  GOA,  NWA.  SNA 

BSA.  GOA.  NWA 

BSA.  GOA.  NWA 

BSA,  GOA,  NWA.  S^'A.  WOC 

BSA,  QOA 

BSA.  GOA 

BSA 
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Nation,  vasnl  nanw,  and  vessel  type 


Applicatien  No. 


ActMty 


Tosa  lilani  (cargo/tianspafl  vessaQ 

ToslMo  Mam  (cargo'traroporl  vetssi) 

Toyostwna  Manj  (pav  trawler) „ 

Tramuntana  (cargo/transport  vassal) 

Tsuda  Mwu  (large  stem  trawler) 

Tsurusala  (cargo/transport  vessaQ 

TsusNma  Maru  (pa*  trawler) . 


Urw  Maru  No.  te  (cargo/transport  vasssQ.. 
Uix>  Maru  No.  B  (cargo/trartsport  vessaQ ... 

Wakaba  Maru  (par  trawtar) 

Wakatsuki  Maru  (cargo/trartsport  vesaaO-- 

Washinw  Maru  (par  trawler) 

Wayo  Maru  (pa*  trawler)  „ 

Western  Reeter  (cargo/transpart  vessaQ 

Wtnte  A/row  (cargo/ transport  vessel) 

World  Fontaine  (cargo/lransporf  vessaQ. 

Yagshm  (cargo/transport  vesseQ 

Yamato  Manj  (large  stem  trawler) 

Yasaka  Reeler  (cargo/transport  vessaQ 

YasNma  Maru  (par  trawler) 


Yayoi  Maru  (cargo/transport  vessel) „ 

YoMei  Maru  (cargo/uansport  vessel) 

Yoko  Maru  (cargo/transport  vessel) „. 

YosM«  Maru  (cargo/transport  vesseQ 

Yostww  Reeler  (cargo/transport  vessaQ.. 

Yuryo  Maru  tto  35  (Oamsh  iemer) „. 

Yuwasu  Maru  (cargo/transport  vesseQ 

Zao  Maru  (large  stem  trawler) . 


Zenpo  Maru  1^.  21  (medkjm  stem  tawtif)... 

Zuhoo  Maru  No.  28  {medum  stem  trawtar).. 

Zuiyo  Maru  (large  slem  trawler) 

Zuiyo  Maru  No  2  (large  stem  trawler) 

Zuiyo  Maru  No  3  (large  slem  trawler) 

Government  ol  Ttie  RepuMc  ot  Korea 

No.  73  Tae  Chang  (longkne  kstimg  vesseQ ... 

No.  101  Victona  (kxigline  fistwig  vesseQ .. 

No.  102  Victona  (kmgkne  fistvng  vesseQ . 

No  107  (Oyang  (kxigkne  fistiing  vessel) 

No.  toe  Oyang  (kDrtgkne  lB»»ng  vesseQ 

No.  1 1  Heung  Young  (longine  listwig  vesseQ.. 

No.  201  Oyang  (tongkne  fishing  vesseQ 

No.  301  Oong  Won  (kxigkne  fisNng  vesseO 

No.  303  Oxig  Won  (longline  lisNng  vessel) 

No.  306  Oong  Won  (tongkne  flstung  vessel) 

No.  317  Oong  Won  (kmgkne  Ibhing  vessel) 

No.  318  Oong  Won  (kxigline  lishng  vessel) 

No  32  Oyong  (kxigkne  lisMng  vessel) 

No.  33  Oryong  (kxigkne  Hshmg  vesseQ 

No.  35  Oryong  (kxigkne  fishing  vessel) 

No.  5  Han  Ook  (kxigkne  fehmg  vesseQ 

No.  503  Haeng  Bok  (kxigline  folang  vesseQ... 

No.  51 1  Haeng  Bok  (kxigkne  fishng  vessel). ._ 

No.  519  Haeng  Bok  (kxigkne  fishing  vessel).... 

No.  55  Oyong  (kxigkne  kshing  vesseO 

No.  557  Haeng  Bok  (kxigkne  ftshmg  veaseQ.... 

No  6  Acaoa  (kxigkne  fishing  vesseQ 

No.  61  Oryong  (kxigkne  fohing  vesseQ 

No.  62  Oryong  (kxigtna  kshmg  vessel) 

No.  63  Oryong  (kxigline  lishmg  vessel) 

No.  65  Oryong  (kxigkne  fishmg  vesseQ 

No.  7  Han  Ook  (kxigkne  kshing  vesseQ 

No.  71  Oryong  (kxigkne  fishmg  vessel) 

No.  75  Tae  Ctiang  (longkne  fishing  vesaaQ 

No.  77  Oryong  (kxigline  tBh«ig  vesseQ 

Na  77  Tae  Chang  (kxigkne  frahmg  vesseQ 

Na  79  Tae  CTiang  (kxigkne  fishing  vesseO 

No.  8  Han  Ook  (kxigkne  fishing  vesseO 

No.  801  Oonk  Won  (kxigkne  fishing  vesseQ 

No.  81  Oong  Yeong  (kxigkne  fishmg  vessel)... 

No.  85  Oryong  (kxigkne  fBhmg  vessel) 

No  87  Oyang  (kxigline  fishmg  vessel) .._ _... 

No  91  Oryong  (kxigkne  fishmg  vesseQ 

No  93  Oryong  (kxigkne  tishmg  vessel) 

Government  ol  the  Poksh  Peopta's  RapuMe: 

Amarel  (large  slem  trawtar) „___. 

Antares  (large  stem  trawlar).. 


JA-86-1071 
JA-88-0056 
JA-8&-0123 
JA-86-0073 
JA-86-0337 
JA-86-0630 
JA-8e-0071 
JA-86-1104 
JA-86-1032 
JA.86-0117 
JA-8fr-1150 
JA-86-0122 
JA-86-0064 
JA-86-0599 
JA-e6-00e4 
JA-86-0588 
JA-86-0581 
JA-«e-0339 
JA-86-0052 
JA-86-0070 
JA-86-0018 
JA-86-0076 
JA-86-00e7 
JA-86-0031 
JA-86-0039 
JA-8&-0201 
JA-86-0005 
JA-86-0361 
JA-86-02S3 
JA-86-0566 
JA-86-033S 
JA-86-0351 
JA-«»-0331 


KS-86-3060 
KS-86-3077 
KS-8e-3078 
KS-86-3068 
KS-86-3055 
KS-86-3067 
KS-e6-3059 
KS-86-3041 
KS-86-3071 
KS-86-3072 
KS-e6-3073 
KS-86-3074 
KS-a6-«>43 
KS-86-3033 


Antorn  Garnuszewski  (cargo/tranapott  vaMOQ.. 

Aquarius  (large  stem  trawlar) „. 

Aqula  (large  stem  trawler) 

Awmr  (large  stem  trawler) 

Bogar  (large  stem  trawler) 

Cassiopeia  (large  stem  trawlar) 

Oeltm  (large  stem  trawler) . 


D7ieci  Polskie  (cargo/transport  vesseQ 

Garnela  (large  stem  trawler) 

Gdynski  Kosyraer  (cargo/tranaport 

Gernm  (large  stem  tawte) 

Grinwal  (large  stem  tawler) 

Humbak  (large  stern  trawlar) 

Indus  (large  stern  trawler) 

Kaknar  (large  stem  frawlar)  . 


Kapitan  Ledochowski  (cargo/transport 

Kasaiby  2  (cargo/transport  vessaQ 

Kckas  (large  stem  trawler) 


KS-86-3044 
KS-e6-3064 
KS-86-3051 
KS-ee-30S2 
KS-86-30S3 
KS-86-3035 
KS-86-307g 
KS-a6-3076 

KS-86-3045 
KS-86-3046 
KS-86-3047 
KS-86-3065 
KS-86-3007 
KS-66-30ei 
KS-86-3036 
KS-8e-3062 
KS-86-3063 
KS-86-3066 
KS-86-307S 
KS-e6-3070 
KS-86-3046 
KS-86-3054 
KS-a6-3049 
KS-86-30S0 

PL-86-0046 
PL-a6-0037 
PL-8e-O106 
PL-86^103 
PL-86-0097 
PL-«6-O0flO 

PL-es-ooes 

PL-86-0099 
PL-8e-4)06S 
PL-86-O0ei 
PL-86-4)00e 
PL-86-0090 
PL-«6-0048 
Pl-86-0007 
PL-«6-0019 
PL-86-0094 
PL-86-0039 

pt-ae-ooe? 

PL-a6-00Z7 
PL-«e-0050 


NWA.SNA 

NWA 
NWASNA 

UUiA  QUA 

NWASNA 
NWA 


NWAStM 
NWA 
NWA 
NWASNA 

NWASNA 

NWASNA 
NWASNA 
NWASNA 
NWASNA 
NWASNA 

'■■«*^»    CftlA 


eSA.60A. 
BSA.GOA. 
BSA 

BSA.GOA. 
BSA.  GOA 
BSA,GOA, 
BSA 

BSA.  GOA. 
BSA,  GOA. 
BSA 

BSA,  GOA. 
BSA 
BSA 

BSA,  GOA. 
BSA.  GOA, 
BSA.  GOA. 
BSA.  GOA. 
BSA,  GOA 
BSA.  GOA, 
BSA 

aSA,GOA. 
BSA.  GOA. 
BSA.  GOA. 
BSA.  GOA. 
BSA,  GOA, 
BSA 

BSA.  GOA, 
NMIA 
BSA 
BSA 

BSA.  GOA 
BSA.eOA 
BSA.  GOA 

PBS 
PBS 


PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 
PBS 

BSA.  GOA  woe 
BSA.  GOA  woe 
BSA.  GOA.  NWA  WOC 
BSA.  GOA  woe 
BSA.  GOA  woe 
BSA.  GOA  woe 
BSA.GOAWOC 
BSA.  GOA  woe 
BSA.  GOA  woe 
BSA.  GOA.  NWA  woe 
BSA.  GOA  woe 
BSA.  GOA.  NWA  woe 

BSA.eoAwoe 
BSA,  GOA  woe 

BSA.  GOA  woe 
BSA.  GOA  woe 
BSA.QOA  woe 
BSA.  GOA.  NWA  woe 
BSA,  GOA.  NWA  WOC 
BSA.  GOA  woe 
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Nation,  v«M(  iMBM.  and  vessel  type 


Mafila  Uarge  stem  irawtar) 

Mafl»i  (large  stem  uawter) 

Maiuiy  (cargo /Iranspofl  vaaiap... 

Mom  (large  siem  uawler) „.. 

Mosiel  Mrge  stem  trawtar) 

Orcyn  (large  stem  trawler).. 


Orten  (large  stern  trawler)..._ 

Olo(  (large  stem  trawleO 

Partne  (large  stem  trawtar) _.. 

Perseus  (large  stem  trawler) 

PtocK  (cargo /trarwport  vessel)... 
PoKku  (large  stem  trawler). 


Pro*  Bogucki  (large  stem  trawtar).. 

Regutus  (large  stem  trawtar) 

Relan  (large  stem  trawler) 

Sa^tta  (laige  stsrn  trawtai) 

Sinus  (large  stem  trawle^ 

Tazar  (large  stem  trawler) 

Tune*  (large  stem  trawtar) 

Vega  (large  stem  lraw)a») 

Walen  (large  stem  trawtar) 

>Mnsta  (cargo/transport  vessal)u..- 

WkxamK  (large  stem  trawler) _ 

Zulawy  (cargo/transport  vessel) ..... 

Zyrantow  (ca>go/tranaport  vmaaQ . 

GoverrwMnt  o<  S|Min 


MOl 


Ana  Mana  Gandon  (medwrn  stem  trawtar) . 

Arccra  O'ouro  (madium  atam  trawtar) 

Andes  (medkim  stem  trawler). ___. 

Anguiacho  (medium  stem  trawtar) . 

Area  Cova  (side  tra«*ter) 

Axeao  (aide  trawtar) .. 


Beiramai  Oos  (small  stem  hawtar) 

Campa  Oe  Torraa  (medluni  stam  trawtar).. 
Canton  Da  Cora  (madhm  atam  MNtai)_.. 
Capitan  Emdio  (side  trawtar).. 


Capitan  Jorge  Segundo  (aide  tmtar) 

Q*im  Touza  ^iwluni  stam  bawtar) 

CodB»«ta  (medum  stam  trawtar) 

Conbarcya  II  (medkim  stem  trawler) „ 

Conlwroya  III  (medmrn  stem  trawler) „ 

Congalamar  Pranero  (medium  stem  frawtar).- 
Congalamar  Segundo  (medium  stam  ttawtar).. 
Cosia  Oe  Normandia  (medium  stam  trawtar)... 

Ouna  (medum  stam  trawler) 

Cuditaro  (medium  stem  trawler) 

Egunaenaa  (modkim  stam  trawtar) _ 

Farpeaca  IV  (nadiiim  stam  trawtar) 

Frangana  (medium  stem  trawtar) 

■ta  Alagrartze  (medkim  stem  Iraw1er)..„,.....,„. 

lata  Gradoaa  (medium  stem  trawtar) 

lata  Montana  Clara  (medium  stam  trawtar) 

•zara  (madium  stem  trawler)..... „.. 

Lax  Ooa  PIcoa  (madwm  stem  trawtar) 

Madras  (soiaH  stern  trawtar).. 


PL-M-0052 
PL-«6-0034 

PL-86-«0Se 
PL-86-0069 

Pt-ee-«ot« 
PL-8e-eo77 
PL-8e-eo7e 

PL-«»-«(Ht 
PL-a«-OOM 

PL-«6-0004 
Pt-«6-O109 
PL-e6-0(X)6 

Pt-ee-mtr? 

PL-a6-009S 
rt.-06-OO9O 

PL-eS-0062 
PL-8e-0054 
PL-«e-(X>45 
Pt.-86-0055 
Pt-86-0009 

Pt-ee-ooei 

Pt-86-OQ20 
PL-46-0041 

PL-8<M)oeg 


Manual  Nores  (medkim  stem  trawtar) 

Mapota  Curato  (medium  stem  trawtar) 

MapoM  OctaMO  (madkim  stem  tawtar).. 

Mapoaa  Prtmero  (skte  trawtar) 

Mapoaa  Qmnto  (madtam  stam  aawtar)— 

Mapoaa  Segundo  (aida  trawtar) 

Mapoaa  Septimo  (medwm  slam  kawtai). 

Maposa  Sexto  (side  trawtai') 

Maposa  Tarearo  daadkim  stam  »awlar).„ 
Mana  Eugenta  Q  (madkan  alem  trawler).. 


Maria  Teresa  Rodiguez  (medium  stem  irawtar).. 

Mayi  Cuatro  (medwm  stem  trawtar) „... 

Moradma  (smal  stem  tnwter). 


Moota  (n>edk*n  stem  trawler) 

Navi|oea  Novano  (medwm  stam  tmKUtt— 

Naviioea  Octavo  (medwm  stam  fcawHr) 

Navijosa  Ckiimo  (side  trawtar) „.... 

Navijosa  Sexto  (side  trawtar) _ _.... 

N»4»a  VII  (axle  Irawtar) 

Nuska  (medwm  stem  trawtar) 

OtjaMo  (medkim  stem  trawler) 

Pagago  Cuano  (side  Irawtar) 


Pegago  Sagundo  (side  trawler) 

Pegago  Tarearo  (medkim  stam  trawtar) .. 

Paiiina  (madkim  atam  traaitar) 

Perca  (medwm  stem  Irawtar) 


Pescamaro  UNO  (medkim  stem  trawtar) 

Peacapuarta  Tatoao  (madkaa  atom  Irawtar).... 
Paacapurau  Sagundo  garga  atam  toawtar)..„. 

PInairo  Correa  (medwm  stem  Irawtar) .._ 

Pirttoo  Pnmero  (medkim  stem  tpawter)..„ 

Ptaya  Da  Cadiz  (aMdkjm  atam  uawtar). 

Plova  De  Menduma  (smalt  stem  trawler) 

Playa  De  Migor  tmedkan  atam  aawtar) 

Ptaya  De  Pesmar  (medkim  stem  trawler)  ..„ 

Puenta  Oe  Gondomar  (nadkim  stem  trawler).. 

Puaria  Lourido  (madkim  atam  ftawlar) 

Pueme  Mmor  (medwm  stem  trawtar) 

Puenta  Toralta  (arnaU  stem  trawler) _ 


SP-a6-0057 
SP-«6-19e9 
SP-86-0117 
SP-86-011B 
SP-86-0113 
SP-a»-0104 
S»>-e6-0t79 
SP-86-0178 
SP-a6-0030 
SP-e6-0123 

SP-ee-0069 

SP-86-0025 
SP-6e-0T6S 

SP-fle-0015 

SP-a6-0047 
SP-e6-0174 
SP-8e-0173 
SP-«6-0054 
SP-«e-0t24 

Sf»-e6-oiii 

SP-a6-0062 
SP-86-0093 
SP-86-0046 
SP-86-0126 
SP-e6-0127 
SP-46-102B 

SP-eft-0064 

SP-«6-O03S 
SP-6S-0024 
SP-a6-0107 
SP-«6-0161 
SP-«6-0163 
SP-86-0149 
SP-«6-(X)72 
SP-a6-0150 
SP-S6-0te4 
SP-86-0OB5 

SP-8e-oi«e 

SP-86-0170 
SP-«6-10e7 
SP-86-0073 
SI»-8»-0-0180 

SP-ee-0040 
SP-86-oiee 

SP-«6-0160 
SP-W-0tS2 
SP-«6-0153 
SP-«6-0154 
SP-84-0043 
SP-46-0036 
SP-«»-0151 
SP-86-009e 
.SP-86-0070 
SP-86-OtOe 
SP-8e-0046 
..  SP-86-0034 
SP-86-0020 
SP-fl6-0112 
SP-8e-0066 

SP-t6-om 

SP-a6-0136 
SP-»6-<n37 

SP-«e-oo2i 
SP-e«-oi« 
8P-ee-oo77 

SP-«6-<»t09 
SP-«6-0023 
SP-K-O0S2 


Pisttary 


BSA.OOA 

BSA.  GOA 
BSA,  GOA, 
BSA.  OOA 
BSA.  GOA 
BSA,  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA, 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA 
BSA.  GOA. 
BSA  GOA 
BSA.  GOA. 
BSA.  GOA, 

NWA 

NWA 
NWA 
NWA 


woe 
woe 

NWA  WOO 

woe 

woe 
woe 
woe 
woe 
woe 
woe 

NWAWtX; 

woe 

woe 

woe 

woe 

woe 

woe 

woe 

woe 

woe 

woe 

NWA  woe 

woe 

NWA  wtx; 

NWA  woe 


•1 
•1 

3 
•1 
•1 
•1 
•1 
•1 
•1 
•1 

3 
•1 
•1 
•1 
•1 
•1 
•1 
•1 
M 
1 
•1 

3 
M 
•3 
•3 


NWA 
NWA 

NWA 


NWA 


N«VA 
MWA 
NWA 


NWA 
NWA 
NWA 
NWA 
NWA 


NWA 


NWA 
NWA 
NWA 
NWA 


NWA 
NWA 
NWA 
NWA 
NWA 


MMA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 


NWA 

NWA 


NWA 
NWA 


NWA 
NWA 
NWA 
NWA 


NWA 

NWA 


NWA 
NWA 
NWA 
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AppltcMion  No. 

FisXery 

Activity 

.      Puna  Da  ReOaWn  (Olid  •nm  kM^            

SP-8e-0148 
SP-e»-0078 
SP-86-0065 
SP-85-0059 
SP-8e-0014 

SP-ae-0101 

SP-8e-0038 
SP-86-0018 
SP-86-0110 
SP-86-0078 
SP-86-0145 
SP-86-0051 
SP-86-003g 
SP-«e-0022 
SP-8e-0053 

NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 

R»  DapontaiKdia  (latga  liam  Irmmtm) 

Suamaf  Uno  (madkan  Ham  traartar)               , 

Taurm  (maitean  «Mni  InaAv)      _ 

rap  UMtfmr  (mariium  «»am  lniia«i) 

LJr  Fffra  (madkim  «»«n  In  iiHr)              

Vil>chan(n>adiu>H  s<efTi  Iraw^sf) „    „      «.......„.„..„«.„.„„„„.    ..„„„«„«..,,  ^ 

\«ta  Ana  (side  irawter) .._ „    

Vila  De  Mann  (rmduni  sMm  kaaftar) „.    

\Aiaai1nr  (mariiKn  tHun  >»«*»)  „ _       _ 

[FR  Doc.  85-27724  Filed  ll-2&-«5;  8:45  am] 

BlUJNQCOOe  3S10-22-«l 


National  Tedmical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
Ucense;  Beckman  Instrument*,  Inc. 

The  National  Technical  Information 
Service  [NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Beckman 
Instnmients,  Inc.,  having  a  place  of 
business  at  2500  Harbor  Boulevard,  Box 
3100.  Fullerton,  California  92834,  an 
exclusive  right  in  the  United  States  and 
certain  foreign  countries  to  manufacture, 
use.  and  sell  products  embodied  in  the 
invention  entitled  "Method  and 
Apparatus  for  Sequential 
Fractionation."  U.S.  Patent  Application 
Serial  Number  6-724,033.  The  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  *vill  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.9.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  O^ice 
of  Federal  Patent  Licensing.  NTIS,  Box 
1423,  Springfield.  VA  22151  to  the 
attention  of  Robert  P.  Auber. 
Douglas ).  Campion. 
Office  of  Federal  Patent  Licensing, 
Department  of  Commerce.  National  Technical 
Information  Service. 
(FR  Doc.  85-27763  Filed  11-2&-85:  8:45  am) 

MLUNO  COOe  3StO-0«4l 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Navy 

Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee,  Pacific 
Basin  Tasit  Force;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Pacific  Basin  Task  Force  will  meet 
December  10-11, 1985,  from  9  a.m.  to  5 
p.m.  each  day.  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
examine  the  broad  policy  issues  related 
to  maritime  aspects  in  the  Pacific.  The 
entire  agenda  for  the  meeting  will 
consist  of  discussions  of  key  issues 
related  to  United  States  national 
security  interests  and  naval  strategies  in 
the  Pacific  and  related  intelligence. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is.  in  fact,  properly  classified 
pursuant  to  such  Execative  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  clsed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)  (1]  of  title  5. 
United  States  Code. 

For  fiu-ther  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler.  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee: 
4401  Ford  Avenue,  Room  928, 
Alexandria.  Virginia  22302-0268.  Phone 
(703)  756-1205. 

Dated:  November  18, 1985. 
William  F.  Roos.  Ir^ 

Lieutenant.  JACC.  U.S.  Naval  Reserve; 

Federal  Register  Liaison  Officer 

(FR  Doc.  85-27795  Filed  11-20-85;  8:45  am] 

BNJJNQ  CODE  StlO-AC-M 


DEPARTMENT  OF  EDUCATION 

Desegregation  of  Public  Education 
Program 

agency:  Department  of  Education. 
action:  Application  Notice  for 
Noncompeting  Continuation  Projects  for 
Fiscal  Year  1986. 

SUMMARY!  Applications  are  invited  for 
noncompeting  continuation  projects 
under  the  Desegregation  Assistance 
Center  (DAC)  program  for  race.  sex.  and 
national  origin  desegregation  assistance 
under  section  403  of  the  Civil  Rights  Act 
of  1964. 

Authority  for  this  program  is 
contained  in  Title  IV  of  the  Civil  Rights 
Act  of  1964.  (42  U.S.C.  2000c-2000c-5). 

The  program  issues  awards  to  DACs. 

The  purpose  of  the  awards  is  to 
provide  technical  assistance,  training, 
and  advisory  services  to  school  districts 
in  coping  with  the  special  educational 
problems  caused  by  the  desegregation  of 
their  schools  based  on  race,  sex,  or 
national  origin. 

Closing  Date  For  Transmittal  of 
Applications:  To  be  assured  of 
consideration  for  funding,  applicants  for 
noncompeting  continuation  awards 
should  mail  or  hand  deliver  their 
applications  on  or  before  January  9. 
1986. 

If  an  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  noncompeting 
continuation  awards  and  may  decline  to 
accept  it. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Washington.  D.C.  20202.  Applications 
for  the  DAC  program  should  be  marked 
Attention:  84.004C. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 


BEST  COPY  AVAILABLE 
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(2)  A  legfble  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  US.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U^. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
of  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Appiications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  3635,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington, 
D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  appUcation 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  or  Federal 
holidays. 

Program  Information:  the  present 
recipients  of  DAC  awards  are  eligible  to 
apply  lor  the  continuation  of  those 
awards.  Under  34  CFR  270.38(c) 
(formerly  45  CFR  180.38(c))  the  Secretary 
is  authorized  to  approve  the 
continuation  of  an  existing  DAC  award 
if  the  recipient  of  that  award  "has 
complied  with  the  terms  of  the  award, 
has  provided  satisfactory  assistance, 
and  continues  to  show  promise  of 
success  inproviding  that  assistance". 

Intergovernment  Review:  On  June  24, 
1983,  the  Secretary  published  in  the 
Federal  Register  final  regulations  (34 
CFR  Part  79,  published  at  48  FR  29158- 
29168)  implementing  Executive  Order 
12372  entitled  "Intergovernmental 
Review  of  Federal  Programs."  The 
regulations  took  effect  September  30, 
1983. 

This  program  is  subject  to  the 
requirements  of  the  Executive  Order  and 
the  regulations  in  34  CFR  Part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  to  strengthen  federalism  by  relying 
on  State  and  local  processes  for  State 
and  local  government  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

The  Executive  Order — 

•  Allows  States,  after  consultation 
with  local  officials,  to  establish  their 


own  process  for  review  and  comment  on 
proposed  Federal  financial  assistance; 

•  Increases  Federal  responsiveness  to 
State  and  local  officials  by  requiring 
Federal  agencies  to  accommodate  State 
and  local  views  or  explain  why  those 
views  will  not  be  accommodated;  and 

•  Revokes  OMB  Circular  A-95. 
Transactions  with  nongovernmental 

entities,  including  State  postsecondary 
educational  institutions  and  federally 
recognized  Indian  tribal  governments, 
are  not  covered  by  Executive  Order 
12372.  Also  excluded  from  coverage  are 
research,  development,  or 
demonstration  projects  that  do  not  have 
a  unique  geographic  focus  and  are  not 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  that  geographic  area. 

The  following  is  the  current  Ust  of 
States  that  have  established  a  process, 
designated  a  single  point  of  contact,  and 
have  selected  this  program  for  review: 

SUt0 


Abbama 

Nevada 

Arixoiu 

New  Hampshire 

Arkansas 

New  Jersey 

California 

New  Mexico 

Coonecticut 

New  York 

Delaware 

North  Dakota 

District  of  Cohnabia 

Ohio 

Florida 

Oklahoma 

Hawaii 

Oregon 

Indiana 

Pennsylvania 

Iowa 

South  Dakota 

Kansas 

Texas 

Kentucky 

Tennessee 

Louisiana 

Trust  Territory 

Maine 

Vermont 

Massachuaeltg 

Virginia 

Michigan 

Washington 

Missouri 

Wyoming 

Montana 

Guam 

Nebraska 

Virgin  Islands 

Immediately  upon  receipt  of  this 
notice,  apf^cants  that  are  governmental 
entities  must  contact  the  appropriate 
State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
Applicants  proposing  to  perform 
activities  in  more  than  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  follow  the  procedures 
established  in  those  States  under  the 
Executive  Order.  A  fist  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
this  program. 

In  States  not  listed  above.  State, 
areawide,  regional,  and  local  entities 
may  submit  comments  directly  to  the 
Department. 

All  comments  from  State  single  points 
of  contact  and  all  comments  from  State, 
areawide.  regional,  and  local  entities 
must  be  mailed  or  hand  delivered  by 
February  10, 1986  to  the  following 
address; 


The  Secretary,  U.S.  Department  of 
Edacation.  Room  4181,  (84.004C)  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202.  (Proof  of  mailing  will  be 
determined  on  the  same  basis  as 
applications.) 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS. 

Available  Funds:  In  1985.  $24,0004)00 
was  appropriated  for  Ttaining  and 
Advisory  services.  For  1686  the 
President  has  requested  $16.J)0a000  as 
the  first  stage  of  a  planned  phase  out  of 
the  program  over  the  next  two  years. 
However,  the  Congress  has  not  yet 
enacted  a  1986  appropriation  and  may 
appropriate  funds  comparable  to  the 
1985  level. 

The  Department  is  planning  to  award 
40  grants  for  1986  DAC  projects.  The 
Department  makes  separate  grants  for 
race,  sex,  and  national  origin. 

Application  Forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  ready  for  mailing  on 
December  9, 1985.  They  may  be 
obtained  by  writing  to  the  Equity 
Training  and  Technical  Assistance 
Program  Staff,  U.S.  Department  of 
Education  (Room  2033,  FOB-6).  400 
Maryland  Avenue,  SW.,  Washington. 
D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  actwrdance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperworic,  application  content 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regulations. 

The  Secretary  strongly  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

(The  application  is  approved  under  OMB 
Control  Number  1810-0517.) 

Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Desegregation  of  Public  Education 
program.  34  CFR  Part  270  (formeriy  45 
CFR  Part  180). 

(b)  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  78,  and  79,  (except  as 
provided  in  34  CFR  270.02(cHe)). 
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FOR  RNrmCR  INFOMMATION:  For  further 
information  contact  George  R.  Rhodes. 
Jr..  Director,  Division  of  Educational 
Support.  U.S.  Department  of  Education 
(Room  2011,  FOB-6),  Mail  Stop  6264,  400 
Maryland  Avenue,  SW.,  Washington, 
DC.  20202.  Telephone:  (202)  245-8484. 
(42  U.S.C.  2000C-2000C-4) 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.004,  Civil  Rights  Technical 
Assistance  Programs) 

Dated:  November  16, 1985. 

Lawrencs  F.  Davenport, 

Assistant  Secretary  fb  Elementary  and 
Secondary  Education. 

[FR  Doc.  85-27792  Filed  11-20-65:  8:45  am) 

BNJJNQCOOE  4000-«1-ll 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Issuance  of  Proposed  Remedial  Order 
to  Atlantic  Ridifield  Co.  and  Notice  of 
Opportunity  for  Objection 

Pursuant  fo  10  CFR  205.192(c).  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  notice  that  a 
Proposed  Remedial  Order  (PRO)  was 
issued  by  ERA  to  Atlantic  Richfield 
Company  (ARCO),  515  South  Flower 
Street,  Los  Angeles,  California  90071,  on 
October  4, 1985,  and  amended  on 
October  11, 1985.  This  PRO,  as 
amended,  charges  ARCO,  a  refiner,  with 
selling  domestic  price-controlled  crude 
oil  at  prices  in  excess  of  those  permitted 
by  DOE  regulations. at  10  CFR 
212.183(b).  205.202,  210.62(c),  and 
212.10(a). 

The  PRO  alleges  that  during  the  audit 
period  from  August  1, 1977  through 
January  27, 1981,  ARCO  sold  48,251,710 
barrels  of  domestic  price-controlled 
crude  oil  to  eleven  curde  oil  resellers, 
conditioning  those  sales  upon  ARCO's 
receipt  of  various  price  concessions 
from  those  resellers  on  linked,  or  tied-in, 
transactions  involving  uncontrolled 
crude  oil,  either  in  the  form  of  discounts 
on  ARCO's  purchases  of  exempt  foreign 
or  domestic  crude  oil  or  premiums  on  its 
sales  of  exempt  foreign  crude  oil.  As  a 
result.  ARCO  received  prices  in  excess 
of  those  permitted  in  its  sales  of 
controlled  crude  oil. 

During  the  violation  period  from 
March  1, 1978  through  January  27, 1981, 
the  total  excess  consideration,  or 
premiums,  alleged  to  have  been 
unlawfully  received  by  ARCO  from  the 
eleven  resellers  for  the  48,251,710 
barrels  of  domestic  price-controlled 
crude  oil  was  $239,948,207.00.  exclusive 
of  interest.  The  interest  thereon, 
computed  through  October  31, 1985.  is 


$259,347,879.00,  yielding  a  total  of 
$499,296,086.00  in  over-charges  and 
interest.  The  TOO  contemplates  that, 
within  20  days  of  issuance  of  a  final 
Remedial  Order  in  this  case  ARCO  will 
pay  to  DOE,  for  deposit  in  a  suitable 
account  for  ultimate  disposition  by  DOE, 
the  total  amount  received  by  ARCO  in 
violation  of  the  regulations  cited  plus 
interest  accrued  to  the  date  of  payment. 

A  copy  of  the  PRO,  with  confidential 
information  (if  any  deleted,  may  be 
obtained  from  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190,  Washington,  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  to  the  PRO 
with  the  Office  of  Hearing  and  Appeals, 
U.S.  Department  of  Energy,  Room  6F- 
055, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  in  accordance 
with  10  CFR  205.193.  A  person  who  fails 
to  file  a  Notice  of  Objection  shall  be 
deemed  to  have  admitted  the  findings  of 
fact  and  conclusions  of  law  stated  in  the 
proposed  order.  If  a  Notice  of  Objection 
is  not  filed  in  accordance  with  S  205.193, 
the  proposed  order  may  be  issued  as  a 
final  Remedial  Order  by  the  Office  of 
Hearings  and  Appeals. 

Issued  in  Washington,  D.C.,  on  the  13th  day 
of  November,  1985. 

AvTom  Landesman. 

Director,  Office  of  Enforcement  Programe, 
Economic  Regulatory  Administration. 
(FR  Doc.  85-27784  Filed  11-20-85;  8:45  am] 
BnXlNG  COOE  64S0-01-M 


Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L.  95-621)  signed  into  law 
on  November  9, 1978,  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA, 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA, 
section  204(e),  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 


incremental  pricing  threshold  which  are 
to  be  effective  December  1, 1985.  These 
prices  are  based  on  the  prices  of 
alternative  fuels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  Brown.  Jr.,  Energy  Information 
Administration,  1000  Independence 
Avenue,  SW.,  Room  BE-034, 
Washington,  DC  20585,  Telephone:  (202) 
252-6077. 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC. 
by  an  Interim  Rule  issued  on  April  2, 
1981,  in  Docket  No.  RM79-21,  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  of  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 

m. 


Stale 

BTU's 
(milfeons) 

Alabama 

Arizona  ' „... 

S3.73 
3  42 

Arkansas  • .._     _ 

3  24 

Catifomia __„ _.„_..„ 

3  21 

Colorado  • _.._ 

3  27 

Connectictit ' 

Delaware  ' 

3.49 
366 

Flonda _. 

3.59 

Georgia  ' _..    

374 

Idaho  = ; 

327 
3  35 

Indiana' _... 

Iowa  ■ „ „„ 

Kansas „ 

Kentucky  ' _ 

330 
3.27 
3.19 
341 

Louisiana ..„ „ 

Mame „.... 

Maryland' .". _ 

Massachusetts' . 

Michigan _ „ „.... 

Minnesota _ „ 

Missisavpi  > „ 

Misaouri' 

323 
346 
3.68 
3  49 
3  23 
3.23 
3.74 
3  27 

Montana  • 

3  27 

Nebraska'.-    „_    

327 

Nevada  ' 

New  Hampshire _... 

New  Jersey „ 

New  Mexico  ' „ 

New  York „ . 

3.42 

364 
324 
366 

North  Carolina  ' „ _ „_  . 

3  74 

North  Dakota  ' „ „ 

Ohio _... 

Oklahoma' 

Oregon  ' _ 

Pennsylvania _.._ 

Rhode  Island  ' _:. 

327 
325 
3.24 
3.42 
364 
3  49 

South  Carolina  ' 

South  Dakota  ' 

3.74 
3  27 

Tennessee  ' „ „ 

Texas „_ 

3.74 
3  23 

Utah " __ 

3  27 

Vermont' „ 

3.49 
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j                     State 

BTU» 

(mWont) 

Virgini...  ,. _. . 

Washtujlon ' 

36e 
3.42 
141 
341 

West  Virginia  '..» _ _ 

Wisoonam' _...: . 

Wyoning' ^ 

X27 

'  Rsgjon  based  price  as  required  bv  FERC  Inlenm  Rule, 
issued  on  Ap<il  2,  1981,  in  Docket  Na  RM-79-21. 

'  Region  based  pnce  compoled  as  the  weighted  averaoe 
pnce  01  Regnns  E.  F.  6.  and  H. 

Section  II — Incremental  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
September  1985  was  $31.84  per  barrel.  In 
order  to  establish  the  incremental 
pricing  threshold  for  high  cost  natural 
gas,  as  identified  in  the  NGPA,  Title  II. 
Section  203(a)(7),  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  BTU's  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  December  1, 
1985,  is  $7.14  per  million  BTU's. 

Section  III— Method  Used  To  Compute 
Price  Ceilings 

The  FERC,  by  Order  No.  5a  issued  on 
September  29, 1979,  in  Docket  No. 
RM7»-21,  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167.  Issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC,  by 
Order  No.  181,  issued  on  October  6, 
1981.  in  Docket  No.  RM81-28, 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil:  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of  July 
1985,  August  1985,  and  September  1985.* 
All  reports  of  volume  sold  and  price 


'  Large  Industrial  User— A  person/firm  which 
purchi^aes  No.  6  fuel  oil  in  quantities  of  4,000  gallons 
or  greHter  for  consumption  in  a  business,  including 
the  space  healing  of  the  business  premises.  Electric 
utilities,  governmental  bodies  (Federal.  Slate,  or 
Local),  and  Ihe  military  are  excluded. 


were  identified  by  the  State  into  which 
the  oil  was  sold. 
B.  Method  Used  To  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price.  The  prices  which  will 
become  effective  December  1, 1985. 
(shown  in  Section  I)  are  based  on  the 
reported  price  of  No.  6  high  sulfur 
content  residual  fuel  oil,  for  each  of  the 
48  contiguous  States,  for  each  of  the  3 
months,  July  1985,  August  1985.  and 
September  1985.  Reported  prices  for 
sales  in  July  1985  were  adjusted  by  the 
percent  change  in  the  nationwide 
volume-weighted  average  price  from 
July  1985  to  September  1965.  Prices  for 
August  1965  were  similariy  adjusted  by 
the  percent  change  in  the  nationwide 
volume-weighted  average  price  from 
August  1985  to  September  1985.  The 
volume-weighted  3-month  average  of  the 
adjusted  July  1985  and  August  1985.  and 
the  reported  September  1985  prices  were 
then  computed  for  each  State. 

{2)  Adjustment  for  Price  Variation. 
States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C.).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  Im  each  region.  The 
volume-weighted  3-nH>nth  average  price 
(as  calculated  in  Section  IIIJB.(1)  above) 
for  each  State  was  adjusted  downward 
by  tvw>  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price.  The 
lowest  selling  price  within  the  State  was 
determined  for  each  month  of  the  3- 
month  period  (after  adjiisting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  1113(1)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  IIl.B.  (2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 


ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
miltistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  ni.B.4) 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  altemaUve  fuel 
price  (expressed  in  dollars  per  gallon) 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  Slate  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  rq3orted 
in  Region  G  for  the  months  of  July  1985, 
August  1985,  and  September  1985.  The 
alternative  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  the  volume-weighted 
average  price  ceilings  for  Region  E, 
Region  F.  Region  G,  and  Region  H. 
(4)  Lag  Adjustment.  The  EIA  has 
implemented  a  procedure  to  partially 
compensate  for  the  two-month  lag 
between  the  end  of  the  month  for  which 
data  are  collected  and  the  beginning  of 
the  month  for  which  ceiling  prices 
become  effective.  It  was  determined  that 
Platt'a  Oilgnun  Price  Report  publication 
provides  timely  information  relative  to 
the  subject.  The  prices  found  in  Piatt's 
Oilgram  Price  Report  pubUcation  are 
given  for  each  trading  day  in  the  fprai  of 
high  and  low  prices  for  No.  6  residual  oil 
in  20  cities  throughout  the  United  States. 
The  low  posted  prices  for  No.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  November  15, 1985,  and 
dividing  that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  September  1985.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
one  for  FERC  Regions  A  and  B 
combined;  one  for  FERC  Region  C;  one 
for  FERC  Regions  D,  E,  and  G, 
combined;  and  one  for  FERC  Regions  F 
and  H  combined.  The  lower  of  the 
national  or  regional  lag  factor  was  then 
applied  to  the  alternative  fuel  price 
ceiling  for  each  State  in  a  given  region 
as  calculated  in  Section  III.B.(3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  FECR  to 
form  eight  distant  regions  as  follows: 
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Region  A 

Region  E 

Connecticut 

Iowa 

Maine 

Kansas 

Massachusetts 

Missouri 

New  Hampshire 

Minnesota 

Rhode  Island 

Nebraska 

Vermont 

North  Dakota 

Region  B 

South  Dakota 

Delaware 

Region  F 

Maryland 

New  Jersey 

Arkansas 

New  York 

Louisiana 

Pennsylvania 

New  Mexico 

Region  C 

Oklahoma 

Alabama 

Texas 

Florida 

Region  G 

Georgia 
Mississippi 
North  Carolina 

Colorado 
Idaho 

South  Carolina 

Montana 
Utah 

Tennessee 

Virginia 

Wyoming 

Region  D 

Region  H 

Illinois 

Arizona 

Indiana 

California 

Kentucky 

Nevada . 

Michigan 

Ohio 

West  Virginia 

Oregon 
Washington 

Wisconsin 

Issued  in  Washington, 

D.C,  on  November 

19.  1983. 

LA.  Pettis. 

Acting  Deputy  Administrator.  Energy 
Information  Administration. 

(FR  Doc.  85-27904  Filed  11-19-85: 1:47  pm\ 

MJJNO  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TA82-1-21  at  aL] 

Coiiiml>ia  Gas  Transmission  Corp.; 
Granting  Request  to  Stiorten  Time 

November  15. 1985. 

On  November  14, 1985,  Columbia  Gas 
Transmission  Corporation,  Columbia 
Gulf  Transmission  Company 
("Columbia")  and  the  various  parties 
(Movants)  filed  a  motion  for  prompt 


Commission  approval  of  minor 
modifications  to  the  PGA  Settlement  in 
Docket  Nos.  TA82-1-21,  et  aL,  and  a 
finding  that  the  settlement,  as  modified, 
conforms  with  Order  No.  436  issued  in 
Docket  No.  RM85-1  on  October  9, 1985. 
The  Motion  also  requests  limiting  to 
November  22, 1985  the  time  for  filing 
answers. 

The  Movants  state  that  the 
Commission  orders  of  June  14, 1985  and 
June  25. 1985  approving  the  settlement 
expressly  provided  that  settlement's 
terms  and  conditions  were  subject  to  the 
outcome  of  the  rulemaking  in  Docket  No. 
RM85-1;  that  Columbia,  its  customers, 
intervenors  and  the  Commission  staff 
met  on  November  13, 1985.  The  Movants 
have  agreed  upon  minor  modifications 
to  the  settlement;  and  request  that 
prompt  approval  by  the  Commission  of 
the  modification  to  the  PGA  Settlement 
is  required  by  Columbia  before  it 
commits  to  become  a  long-term  Order 
No.  436  transporter. 

In  support  of  their  request  the 
Movants  state  that  Columbia  pipelines 
are  presently  providing  non- 
discriminatory transportation  for  the 
interim  period  from  November  1,  J[985  to 
December  15. 1985;  that  Commission 
action  is  needed  prior  to  December  13, 
1985  if  transportation  by  Columbia  is  to 
continue  and  that  termination  of  service 
even  for  a  brief  period  would  result  in 
substantial  injury  to  the  ultimate 
consumers. 

Movants  state  that  a  draft  Motion 
dated  November  8. 1985  which  included 
a  request  for  a  shorter  answering  period 
was  served  on  all  participants  by 
express  mail  on  November  8. 1985. 
Further,  a  meeting  of  the  participants 
was  held  on  November  13. 1985. 
pursuant  to  the  Commission's  Notice 
issued  November  8. 1985.  During  the 
course  of  the  meeting,  the  Motion 
including  the  request  for  shortened  time 
was  discussed.  Prior  to  the  filing  of  the 
Motion,  the  major  participants  to  the 
proceeding  were  fully  apprised  that  the 
request  for  a  shorter  answering  period 
to  November  22, 1985,  would  be 
forthcoming.  Furthermore,  the  Motion 
has  been  served  by  express  mail  on  all 
participants. 

Upon  consideration,  good  cause  exists 
for  shortening  the  time  for  filing  answers 
to  the  subject  Motion.  Pursuant  to  Rules 
213(d)(l]  and  302(b).  Notice  is  hereby 
given  that  answers  to  the  Motion,  if  any, 


must  be  filed  on  or  before  November  25, 

1985. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  85-27745  Filed  11-20-85:  8:45  am| 

BtLUtMS  CODE  6717-01-M 

[Docket  No.  CP85-1 18-007] 

Northwest  Pipeline  Corp.;  Petition  To 
Amend 

November  15. 1985. 

Take  notice  that  on  November  1. 1985. 
Northwest  Pipehne  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP85-118-007  a  petition  to  amend 
further  the  Commission's  order  issued 
May  8, 1985,  as  amended  September  30, 
1985,  in  Docket  Nos.  CP85-118-000. 
CP85-118-001  and  CP8S-118-<X)2, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  Northwest  to 
continue  the  transportation  of  natural 
gas  for  the  account  of  CPEX-Pacific,  Inc. 
(CPEX).  for  an  additional  one-year  term 
extending  through  December  23. 1986.  all 
as  more  full  described  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  the 
Commission's  May  8, 1985,  order 
authorized  Northwest  to  transport,  on  a 
best-efforts  basis,  up  to  10  billion  Btu's 
of  natural  gas  per  day  for  the  account  of 
Reichhold  Chemicals.  Inc.  (Reichhold). 
CPEX's  predecessor,  pursuant  to  a  gas 
transportation  agreement  dated  October 
26, 1984.  Northwest  states  that  under 
this  agreement.  Northwest  transports 
gas  for  CPEX,  successor  in  interest  to 
Reichhold.  from  the  Canadian  border  at 
Sumas.  Washington,  to  the  Deer  Island 
meter  station  in  Columbia  County. 
Oregon,  where  thermally  equivalent 
volumes,  less  fuel,  are  redelivered  to 
Northwest  Natural  Gas  Company  for 
CPEX's  account  where  the  gas  is  used  as 
a  process  fuel  and  feedstock  in  the 
manufacture  of  anhydrous  ammonia. 

Further.  Northwest  states  the 
Commission's  September  30, 1985.  order 
in  Docket  No.  CP85-118-002  authorized 
an  extension  of  the  term  for  the 
transportation  service  through 
December  23, 1985.  subject  to  the  receipt 
of  appropriate  export  authority. 
Northwest  states  that  it  and  CPEX 
agreed  to  extend  the  term  of  the 
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transportation  agreement  through 
December  23, 1986. 

Northwest  requests  the  Commission 
to  amend  its  May  8, 1985.  order  to 
authorize  Northwest  to  continue  to 
transport  gas  for  CPEX  under  the 
transportation  agreement,  as  amended, 
through  December  23, 1986. 

Other  than  the  extension  of  term, 
Northwest  states  that  it  proposes  no 
change  in  the  existing  transportatioa 
service  and  that  it  would  continue  to 
chaise  its  effective  tariff  rate  appHcable 
to  incremental  on-system  transportation 
services  which  is  currently  20.0  cents 
per  billion  Btu  plus  a  fuel  charge  and  a 
GRl  surcharge. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
November  27, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenocth  F.  Plumb, 
Secretary. 
|FR  Doc.  85-27746  Filed  11-20-85;  8:45  am] 

BILUNO  CODE  8717-01-M 


(Docket  No.  RP86-17-000] 

Northwest  Pipeline  Corp.;  Change  In 
FERC  Gas  Tariff 

November  15, 1985. 

Take  notice  that  on  November  6, 1985, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing,  to  be  a 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  2,  the  following  tariff  sheets: 
First  Revised  Sheet  No.  457 
First  Revised  Sheet  No.  461 

According  to  §  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)),  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  November  7. 
1985. 

The  tendered  tariff  sheets  will  amend 
the  pricing  provision  of  Rate  Schedule 
X-46  to  allow  Northwest  to  sell  off- 
system  natural  gas  to  Southwest  Gas 


Corporation  (Southwest)  which  is  being 
made  available  to  Northwest  by 
Westcoast  Transmission  Company 
Limited  (Westcoast). 

Northwest  proposes  to  change 
Southwest  the  "posted  off-system  sales 
price8(8)"  for  those  volumes  offered  by 
Westcoast  for  each  month.  Northwest 
will  notify  the  Commission  of  the  price 
and  volume  to  be  sold  under  Rate 
Schedule  X-46  five  days  prior  to  the 
beginning  of  each  month  and  will  report 
actual  monthly  prices  and  volumes 
within  30  days  after  the  end  of  each 
month. 

Northwest  requests  waiver  of  the 
Commission's  regulations  to  permit  an 
effective  date  of  November  6. 1985,  for 
the  tendered  tariff  sheets.  Northwest 
states  that  copies  of  this  filing  have  been 
mailed  to  all  jurisdictional  sales 
customers  and  affected  state 
commissions  and  to  Southwest  Gas 
Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetti  F.  Plumb, 
Secretary. 
|FR  Doc.  85-27747  Filed  11-20-85:  8:45  am] 

BILUNG  CODE  •717-01-« 


[Docket  No.  CP86-1 11-000] 

United  Gas  Pipe  Une  Co.;  Application 

November  15, 1985. 

Take  notice  that  on  October  31. 1985. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP86-111-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Entex.  Inc.  (Entex),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  transport,  on  a 
firm  basis,  up  to  25,000  Mcf  of  natural 
gas  per  day  for  Entex  pursuant  to  a  gas 


BEST  COPY  AVAILABLE 


transportation  agreement,  dated 
September  30, 1985,  for  a  term  ending 
January  1. 1990. 

United  States  that  it  would  receive 
natural  gas  for  Entex's  account  at 
existing  interconnections  between  the 
faciUties  of  United  and  Natural  gas 
Pipeline  Company  of  America  in 
Cameron  and  VermiUon  Parishes, 
Louisiana,  and  would  redeliver 
equivalent  volumes  to  Entex  at  varous 
existing  interconnections  between 
United  and  Entex's  facilities  within  a  75- 
mile  radius  of  the  receipt  points. 

It  is  explained  that  Entex  would  pay 
United  a  rate  equal  to  United's  Type  I 
Rate  consisting  of  a  monthly  demand 
charge  plus  a  commodity  charge 
including  cost  of  coi^pany-used  gas  as 
set  forth  in  United's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  Rate 
Schedule  T.  United  States  that  the 
currently  effective  contract  demand  rate 
is  57  cents  per  Mcf  and  the  commodity 
charge  including  coit  of  company-used 
gas  is  8.52  cents  per  Mcf. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  26, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Fedmi 
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Under  the  procednK  Iwrein  pn»vided 
for,  Birfega  otherwise  advised,  i(  wiU  be 
unnecessary  for  United  to  appear  or  be 
represented  at  tbe  hearing. 
Kenneth  F.  Hwinh. 
Seciticay. 
(FR  Doc  8S-Z7744  Fltod  ll-ZD-aS:  •:«&  aa) 

BIUJNQ  COOC  VU-M-ti 

(Docket  Nes.  Of  8S-1$»-000  et  at] 

A.E.  SWey  ManufBcturlng  Co.  et  sl^ 
SntM  Power  Production  snd 
Cogeneratten  FacHWes,  QuaHf  y>ng 
Stittts;  Certificate  Applications,  etc. 

CooMDeat  date:  Thirty  days  from 
publication  in  the  Fedmal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  fjiiags 
have  been  made  with  the  Connnissioa. 

1.  A.E.  Staley  Manufacturing  Ca 

(Docket  Na  QPse-ie^^OOO] 
November  13. 1985. 

Oa  October  31. 198&,  A^  Staley 
Manufacturing  Co.  (Applicant],  of  2200 
East  Eldorado  Street,  Decatur,  fllioois 
82S2S  sobmitted  for  filiqg  an  appiicatioD 
for  certification  of  a  {acility  aa  a 
qualifying  cogeoeratioo  facility  pursuant 
to  §  292.207  of  the  Conuaissioa  s 
regulations.  No  determination  baa  been 
made  that  the  atibniittal  constitutes  a 
complete  AUng. 

ThB  topping<:ycle  cogeueration 
facility  is  located  at  2245  Sagaiaare 
Parkway  North,  Lafayette,  Indiaoa 
47905.  The  facility  will  consist  of  aa 
extraction  back-pressure  steam  turbine- 
generator.  The  power  production 
capacity  will  be  7.415  kilowatts  and  the 
primary  energy  source  will  be  coaL  The 
extracted  steana  will  be  used  in  ■  com 
processing  plant.  Installation  of  the 
facility  began  in  July  1964. 

2.  BV  Partners 

Novereber  14. 1985. 
(Docket  No.  QF81^30-001] 

On  November  1. 1965,  BV  Partnera. 
1925  N.  Lynn  Street.  Suite  1200, 
Arlington,  Virgiraa  22209,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  oogeneratioo 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  ftling. 

The  topping  cycle  cogeneration 
facility  i%  located  in  Monaca. 
Pennsylvania.  The  facility  consists  of 
three  coal-fired  steam  boiiers  and  two 
steam  turbine-generators.  Steaai  is  sold 
for  use  io  an  adjacent  chemical  plant. 
The  primary  energy  source  for  the 
facility  will  be  coal.  The  electric  power 


production  capacity  of  the  facility  is 
31,500  kifawratts.  lite  facility  was 
previouslir  owned  by  ARCO  Polymers, 
Inc.  and  received  certification  as  a 
cogeneration  facility  on  August  10, 19S1. 
BV  Partners  has  purchased  the  existing 
facility  and  desire  recertificatlon  of  the 
facility  as  the  new  owner. 

3.  Battaa  iOli  Hydro  Assodalas  (Upper 
Greemvich  Hydropower  ftoject) 

[Docket  Na  QFafr-aO-^OO) 
November  14. 1985. 

On  October  22, 1985,  Batten  Kill 
Hydro  Associates  (Applicant],  of  410 
Severn  Avenue,  Suite  400.  Annapolis, 
Maryland  21403  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  ooostitutes  a  complete  filing. 

The  600  kilowatt  hydroelectric  facihty 
is  located  ia  Waahaigtan  Coanty,  New 
York. 

A  separate  appHcation  is  required  for. 
a  hydroelectaic  project  license. 
preKmJntrry  pennit  or  exemption  from 
liccTtsiT^.  Comments  on  snch 
applications  are  requested  by  separate 
pubhc  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  faciUty  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

4.  Second  Imperial  Geotfaermal 
Company 

(Docket  No.  QF  86-114-oael 

November  13, 1985. 

On  October  SO,  1985,  Second  Imperial 
Geotfaermal  Company  (Appbcant].  of 
226  West  Brokaw  Road,  Suite  550.  San 
Jose,  California  95110  submitted  for 
fiKfig  an  application  for  certification  of  a 
(acuity  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  tiie 
submittal  constitutes  a  complete  filing. 

The  40  megawatt  geothermal  facility 
win  be  located  near  the  Heber 
Geothermal  Project  Na  1  facility  in  the 
Imperial  Valley.  California.  The  primary 
energy  source  will  be  geothermal  fluids 
which  will  be  converted  to  electric 
power  using  flash  tanks  and  a  turbine 
genera  tor. 


5.  Dr.  Fansit  F. 

(Docket  No.  QF86-B3-0001 
November  14, 198S. 

On  October  28. 1965.  Dr.  Forrest  F. 
Evans  (AppUcant),  of  Rt.  t.  Biota. 
Joeltoa.  Tennessee  37080  subautted  for 
filing  an  application  for  oertifuntion  of  a 
facility  as  a  qualifying  somU  power 
production  facility  pursuant  to  S  292.207 
of  the  Coouatssion's  regulations.  No 
detemuoatioa  has  been  madt  Atai  the 
submittal  constitutes  a  complete  filing. 

The  estiaMted  4.5  kilowatt 
hydroelectric  facility  is  located  on 
Marrowbone  Creek,  near  Nashville. 
Tennessee. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
prelimtnary  permit  or  exemption  frmn 
licensing.  Comments  on  suc^ 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eli^bdity  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Casaraissioo's  regulations,  IB  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  reqinrements  of  local,  State  or 
Federal  law,  indnding  theose  regarding 
siting,  oonstniction,  opeiation,  licensing 
and  poUuticB  abatement 

6.  Pan  Padfic  Hydro  (Davis  Cieek 
Project) 

(Docket  Na  QF8ft-«7-OO0t 

On  October  29, 1985,  Pan  Pacific 
Hydro  (Applicant],  of  215  Main  Street 
Weavervaie,  California  96093  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  2SZ.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing- 

The  475  kilowatt  hydro  electric  facility 
is  located  on  Davis  Creek  near  Trinity 
Center  in  Trinity  County.  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
lioensJBg.  Comments  on  such 
applications  are  reqaested  by  separate 
public  notice.  Qnaltfying  status  serves 
only  to  establish  eligilHiity  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

7.  Pan  Pacific  Hydra  (Van  Matre  Creek 
Project 

(Docket  No.  QF88-41S-O0O] 
Novenber  14.  IfiBi. 

On  October  29l  IflSS.  Pan  Paccfic 
Hydro  (Applicant),  of  215  Main  Street 
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Weaverville,  California  96093  submitted 
for  filing  an  application  for  certification 
on  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  320  kilowatt  hydroelectric  facility 
is  located  on  Van  Matre  Creek,  in 
Trinity  County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

8.  Pan  Pacific  Hydro  (East  Fork  Project) 

[Docket  No.  QF86-98-000] 

On  October  29, 1985,  Pan  Pacific 
Hydro  (Applicant),  of  215  Main  Street. 
Weaverville.  California  96093  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  9  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  700  kilowatt  hydroelectric  facility 
is  located  in  Trinity  County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license. 


preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided4)y  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

9.  Pan  Pacific  Hydro  (Weber  #  2  Project) 

[Docket  No.  QF86-100-000] 

On  October  29, 1985,  Pan  Pacific 
Hydro  (Applicant),  of  2l5  Main  Street, 
Weaverville,  California  96093  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  the  Commission's  regulations.  No 
determination  has  lleen  made  that  the 
submittal  constitutes  a  complete  filing. 

The  400  kilowatt  hydroelectric  facility 
is  located  in  Trinity  County,  California. 

A  separate  application  is  .required  for 
hydroelectric  project  licenses, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  sudi 
apphcations  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State"  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 


10.  Mega  Renewables 

[Docket  No.  QF86-101-000,  et  al.  [see 
attached  liat)] 

November  12, 1985. 

On  October  30. 1985,  Mega 
Renewables  (Applicant), '  of  2576 
Hartnell  Avenue,  Redding,  California 
96002  submitted  for  filing  14  applications 
for  certification  of  facilities  as  qualifying 
small  power  production  facilities 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Each  hydroelectric  small  power 
production  facility  will  be  located  in  the 
state  of  California.  The  nearest 
township,  county,  water  resources, 
FERC  project  niunber  and  power 
production  capacity  of  each  facility  is 
listed  below.  Each  facility  will  consist  of 
one  hydraulic  turbine  with  connected 
generator. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Conunents  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  estabhsh  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 
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11.  Signal  Environmental  Systems  Inc. 

[Docket  No.  QF86-1 79-000] 

November  14, 1985. 

On  November  1, 1985,  Signal 
Environmental  Systems  Inc.  (Applicant). 
Liberty  Lane,  Hampton,  New  Hampshire 
03842,  submitted  for  filing  an  application 
for  certification  of  a  faciUty  as  a 


qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Broward  Counfy, 
Florida.  The  primary  fuel  for  the  facility 


will  be  biomass  in  the  form  of  municipal 
solid  waste.  Oil  or  natural  gas  will  be 
used  only  for  start-up  fuel  and  in  the 
aggregate  will  not  exceed  25  percent  of 


'  Mega  Renewables  is  a  partnership  consisting  of 
Resource  Eleclric  Inc.  and  Baccarat  Developinent 
Corp. 


Federal  Regbiw  /  Vol  5a  No.  225  /  Thttrsday.  Noveniber  21,  UMS  /  Notipes 


the  total  energy  inpoi  dwing  the 
calendar  year.  No  other  smalJ  power 
production  facility  owned  by  the 
applicant  and  using  the  same  energy 
source  will  be  located  wMiin  one  irdle  of 
the  facility.  The  electric  power 
production  capacity  of  1^  factfitj  is  57 
megawatts. 

12.  Signal  Enviranmealal  Systems  Inc. 
(Docket  No.  QFlB-lTB-aaOl 

Noveinl>er  14, 1885. 

On  November  1, 1985,  Signal 
Environmental  Systems  Inc.  (Applicant), 
Liberty  Lane.  Hampton.  New  Hampshire 
03842,  snbmitted  for  filing  an  appitcation 
for  i.ei  tifiuitkm  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  1 292.207  of  the 
Commission's  regnlations.  No 
detenoination  has  been  made  tJnrt  the 
submittal  constitutes  a  comptete  filii^ 

"Hie  small  power  prodnction  facility 
will  be  located  in  West  Deptford,  New 
Jefsey.  The  prinuwy  fed  for  the  fadtity 
will  be  bioanss  in  tiie  fbm  of  anuiicipel 
solid  waste.  Oil  or  oatural  gas  will  be 
used  only  for  start-up  fiael  and  in  the 
ag^egate  wifl  not  exceed  25  percent  ci 
the  total  oieTgy  iapat  daring  the 
caieodar  year.  No  other  small  power 
prodttctioo  facility  owned  by  tbe 
api^icant  and  uaiitg  the  sane  eaeigy 
source  will  be  located  within  one  orile  of 
the  £aciiity.  The  electric  power 
productioD  capacity  at  the  facility  is  12 
megawatts. 

IS.  Signal  EnviremneDtal  S]rsteins  iae. 

pSocket  Na  QFae-175-a)0] 
Noveniber  11  IMS. 

Oa  November  1, 1985,  Signal 
EBvironmeatal  Systems  Inc.  (Applicant), 
Liberty  Lane.  Hampton.  New  Hampshire 
03842,  submitted  for  filing  an  application 
for  certificatioa  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursoant  to  5  292.207  of  the 
Commission's  regulations.  No 
determinatioD  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  smaB  power  production  facility 
wiU  be  located  in  Milbury, 
Massachusetts.  The  primary  fuel  for  the 
facility  wiU  be  biomass  in  the  form  of 
municipal  solid  waste.  Oil  or  natural  gas 
win  be  used  only  for  start-up  fuel  and  in 
the  aggregate  will  not  exceed  25  percent 
of  the  total  energy  input  during  the 
calendar  year.  No  other  small  power 
production  fatciiity  o%vned  by  the 
applicant  and  aaiog  Ae  sasu  energy 
source  will  be  located  within  one  nrile  of 
the  facility.  The  electric  power 
production  capacity  of  the  facility  is  38.5 
megawatts. 


14.  Signal  Eerfcoaawatal  Systems  Inc. 

[Docket  No.  QP8B-177-000) 
November  14. 1965. 

On  November  1, 1985.  SJgoal 
Environmental  Systems  inc.  (Aiylkant). 
Liberty  Lane.  Hampton,  New  Hampshire 
03642.  submitted  for  Hliog  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  I  292,207  of  &ie 
Commission's  regulations.  No 
determination  has  been  made  that  the 
subuMttol  coRslitates  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Claremont  New 
Hampshire.  The  primary  fuel  for  the 
fadli^  win  be  bioaiass  in  the  form  of 
municipal  solid  waste.  Oil  or  natural  gas 
win  be  used  only  for  start-ap  fuel  and  in 
the  ag^tigate  wiU  not  exceed  Z5  percent 
of  the  total  energy  input  during  the 
calendar  year.  No  ot^er  saiall  power 
production  facility  owned  by  the 
applicant  and  using  the  same  energy 
source  will  be  located  within  one  mile  of 
the  facility.  The  electric  power 
production  capacity  of  the  facility  is  4.S 
megawatts. 

15.  Signal  EaweBBiental  Systems  inc. 

[Docket  Na  QF8e-17B-000] 
Novenlier  14. 1985. 

Ob  November  1. 1985.  Signal 
Environmei^ml  Systems  Inc.  (Appiicant). 
Ll>erty  Lane.  Hm^iton.  New  Hampshire 
09642.  •obaitted  for  filing  an  application 
for  oertificatioe  of  a  focility  as  a 
qoaiiiyiag  small  power  productioa 
facility  pursuant  to  |  2S2.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Concord.  New 
Hampshire.  The  primary  fiiel  for  the 
facility  will  be  biomass  in  the  form  of 
municipal  solid  waste.  Oil  or  natural  gas 
will  be  used  only  for  start-np  fuel  and  in 
the  aggregate  will  not  exceed  25  percent 
of  the  total  energy  input  during  the 
calendar  year.  No  other  small  power 
production  facility  owned  by  the 
applicant  and  using  the  same  energy 
source  will  be  located  within  one  mile  of 
the  facility.  The  electric  power 
production  capacity  of  the  facility  is  11 
megawatts. 

16.  Third  Impnrial  fioerhnraial  C—yny 

[Docket  Nts.  QfiM-IIS-OOO) 
November  W,  IMS. 

On  October  90, 1885,  llmd  fanperial 
Geotherasal  Company  (Applicant),  of 
221  Wesrt  Brokaw  Road.  Smte  SSOSea 
Jose,  California  95110  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 


prodeotioa  facility  pursuant  to  i  292.207 
of  the  Cooimtssion's  regulations.  No 
deteTBunation  has  been  made  that  the 
submittal  oonstiMites  a  comptete  filing. 
The  40  megawatt  geothermal  fadhty 
wiU  be  located  near  the  (iefaer 
Geothermal  i¥oiecl  Na  1  facihty  in  die 
Imperial  Valley,  California.  The  priaury 
energy  source  wiU  be  geothermal  Ihiids 
which  will  be  ooo verted  to  electric 
power  «sing  flash  tanks  and  a  turbine 
generator. 

17.  Syner^cs.  In&  (ML  Stonn 
Hydrppower  IVoject) 

[Dodeet  Na  QFas.«7-O0O] 
Novcirfm  14, 1985. 

On  October  22, 1985,  S3mer^c8,  hic. 
(Applicant),  of  410  Severn  Avenue.  Suite 
409,  Annapolis.  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facihty  as  a  qualitying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regidations.  No  detetminatioa  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  750  kilowatt  hydroelectric  facility 
is  located  on  the  Stony  River  near  the 
Town  of  Mt.  Storm,  in  Grant  County, 
West  Virginia. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  audi 
apf^ications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  Tor  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  reheve  a  facility  of 
any  other  requirements  of  local,  Slate  or 
Federal  law,  includii\g  those  regardii\g 
siting,  construction  operation,  licensing 
and  pollution  ahatement 

18.  Synergies,  Inc.  (Edwards  Fafls 
HydropowBT  ProjecQ 

[Docket  No.  QF8B-7S-e(J0] 
Norcmber  U.  19es. 

On  October  24. 1965,  Syaer^a,  Ina 
(Applicant),  of  410  Severn  Avenue,  Suite 
409,  Annapolis.  Maryland  21403 
submitted  for  filing  an  applif-fltjon  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  «aO  kilowatt  hydroelectric  facihty 
is  located  oa  the  Limestone  Creek  near 
Ae  Town  of  MaoKea.  in  Onondaga 
County,  New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
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licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  reheve  a  facility  or 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  fKiliution  abatement. 

19.  Synergies,  Inc.  (Huntington  Dam 
Hydropower  Project) 

[Docket  No.  QF86-71-000] 
November  14, 1985. 

On  October  22. 1985.  Synergies.  Inc. 
(Applicant),  of  410  Severn  Avenue.  Suite 
409,  Annapolis,  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  3,100  kilowatt  hydroelectric 
facility  is  located  on  the  Wabash  River 
near  the  Town  of  Huntington  in 
Huntington,  County.  Indiana. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  estabhsh  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

20.  Synergies.  Inc.  (Twelfth  Street 
Hydropower  Project) 

(Docket  No.  QF86-7O-O00] 
November  14, 1985. 

On  October  22. 1985.  Synergies,  Inc. 
(Applicant),  of  410  Severn  Avenue,  Suite 
409,  Annapolis,  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  CommissioD's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  3  megawatt  hydroelectric  facihty 
is  located  on  the  James  River  in  the  City 
of  Richmond.  Virginia. 

A  separate  application  is  required  for 
a  hydroelectric  project  hcense. 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 


only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

21.  Synergies,  Inc.  (Cooleemee 
Hydropower  Project) 

(Docket  No.  QF66-68-00O] 
November  14, 19B5. 

On  October  22, 1985,  Synergies,  Inc. 
(Applicant),  of  410  Severn  Avenue,  Suite 
409.  Annapolis,  Maryland  21403 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitute  a 
complete  filing. 

The  1,500  kilowatt  hydroelectric 
facility  is  located  on  the  South  Yadkin 
River  near  the  Town  of  Cooleemee,  in 
David  County,  North  Carolina. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Conmussion's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facihty  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction.  op>eration.  licensing 
and  pollution  abatement. 

22.  Weber  Basin  Water  Conservancy 
District 

(Docket  No.  QF86-92-000J 
November  14, 1985. 

On  October  28, 1985.  Weber  Basin 
Water  Conservancy  District  (AppUcant). 
of  2837  East  Highway  193.  Layton.  Utah 
84041  submitted  for  filing  an  apphcation 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitute  a  complete  filing. 

The  9,510  kilowatt  hydroelectric 
facility  is  located  on  the  Weber  River  in 
Davis  County,  Utah. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  QuaUfying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 


Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NJL.  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  faitervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(PR  Doc.  85-27743  Fflcd  11-20-85:  8:45  am] 
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[Docket  No.  E-920»-004I 

American  Electric  Povrar  Service 
Corp.;  Nottca  of  R«fund  Compliance 
Report 

November  14. 1985. 

Take  notice  that  American  Electric 
Power  Service  Corporation  ("AEPSC'). 
on  November  4, 1985,  tendered  for  filu^ 
a  refund  compliance  report  pursuant  to 
the  Commission's  May  20, 1985  letter 
order  in  Docket  No.  B-9206-000. 

AEPSC's  compliance  filing  includes 
monthly  data  showing  Tanners  Creek 
Unit  1-3  mwh  generation  allocated  to 
system  sales  (by  type  of  sale), 
calculation  of  the  refund  factor  for  each 
year,  calculation  of  the  refund  owed  to 
each  category  of  customer,  calculation 
of  the  refund  owed  to  each  customer 
and  the  allocation  of  the  refund 
obligation  among  the  operating 
companies  of  the  American  Electric 
Power  Company  System.  A  copy  of  the 
filing  was  serveid  on  the  FERC  Staff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426,  on  or 
before  November  27, 1985.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 


BEST  COPY  AVAILABLE 
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with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Phimb. 

Secretary. 

(FR  Doc.  85-27842  Filed  11-20-85;  8.-45  am] 

MJJNO  CODE  (717-01-11 

(Ooekat  Na  CW4-555-00S) 

ANR  Production  Co^  Notice  of 
Appication  for  Extension  and 
Modification  of  Special  Marlceting 
Program  and  Request  for  Expedited 
Action 

November  15. 1965. 

Take  notice  that  on  October  31, 1985. 
ANR  Production  Company  (Applicant) 
of  5075  Westheimer— Suite  1100  West 
Houston,  Texas  77056,  filed  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  (NGA) 
and  Part  157  of  the  Commission's 
Regulations  under  the  NGA  for 
temporary  extension  and  modification 
of  its  special  marketing  program  (SMP) 
authorized  by  the  Commission  in  Docket 
No.  CI85-555-000.  The  extension  is 
requested  from  November  1, 1985  until 
October  31. 1986.  Applicant  also 
requests  that  the  Conunission  consider 
this  application  on  an  expedited  basis 
and  that  the  requested  extension  be 
granted  effective  as  of  October  31, 1985, 
the  date  on  which  all  SMP's  expired. 

Applicant's  SMP  program  was 
authorized  pursuant  to  the  terms  and 
conditions  of  the  orders  of  the 
Commission  issued  September  26, 1984 
and  December  17. 1984,  imposing 
uniform  conditions  on  all  SMP 
programs.'  The  extension  of  the  SMP 
program  will  permit  Applicant  to  sell 
low-cost  gas  to  natural  gas  consumers 
which  otherwise  would  not  be 
purchased  by  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco),  and  other 
interstate  pipelines,  and  will  provide 
Transco  and  other  pipelines  significant 
take-or-pay  relief. 

Unless  extended  by  the  Commission, 
Applicant's  SMP  program  will  expire  at 
a  time  when  Applicant  most  needs  a 
special  marketing  program  to  supply 
low-cost  gas  to  consumers.  Order  No. 
436,  issued  October  9, 1985,  in  Docket 
No.  RM85-1-000,  established  blanket 
transportation  certificate  procedures  to 
facilitate  the  movement  of  competitively 
priced  gas  supplies  to  consumers. 
Without  extention  of  the  limited  term 
partial  abandonment  and  limited  term 
blanket  certificate  authority  requested 
herein,  however,  Applicant  will  not  be 


'  Tenneco  Oil  Company,  el  ai.  Dodcel  Nos.  CI63- 
208.  et  al..  28  FERC 1  61.383  (1984).  and  ANR 
Production  Company.  Docket  rto.  CI84-555.  29  FERC 
1  61.328  (1984). 


able  to  sell  its  gas  supplies  through  any 
SMP  program  and  will  suffer  further 
shut-in  by  Transco  and  other 
purchasers. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  "Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  27. 1985.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc  85-27843  Filed  11-20-85:  8:45  am] 

MUINQ  COOC  (717-01-M 

[Docket  No.  CI86-4&-000] 

Chevron  U.SJL  inc.;  Notice  of 
Application  of  Chevron  U.S.A.,  Inc.  for 
Blanket  Certificate  of  Public 
Convenience  and  Necessity,  Pre- 
granted  Abandonment,  and 
AlMndonment  Authorization 

November  15, 1985. 

Take  notice  that  on  October  31, 1985, 
Chevron  U.S.A.  Inc.  (Chevron),  of  1 
Montgomery  Street,  San  Francisco, 
California  94104,  filed  an  application 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  (NGA)  (15  U.S.C.  717c 
and  717f),  and  Commission  regulations 
thereunder,  18  CFR  2.77  and  section  157 
et  seq.,  requesting  that  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issue  a  blanket  certificate 
of  public  convenience  and  necessity, 
with  pre-granted  abandonment 
authorization,  and  grant  abandonment 
authorization  for  certain  certificated 
sales.  These  authorizations  would 
permit  Chevron  to  institute  an  expanded 
short-term  spot  sales  marketing 
program,  hereinafter  identified  as 
Chevron  SMP  II.  The  Commission 


previously  certificated  Chevron  SMP  I 
by  order  of  April  3, 1985,  in  Docket  No. 
CI85-167-000. 

Chevron  requests  that  the 
Commission  process  this  application  in 
accordance  with  the  Commission's 
newly  established  expedited  producer 
abandonment  procedures  provided  in 
Order  No.  436,  Docket  No.  RM85-1-000, 
18  CFR  2.77.  The  blanket  authorizations 
requested  herein  would  permit:  (1)  Sales 
to  any  willing  purchaser  without  market 
restrictions,  including  sales  for  resale  in 
interstate  commerce,  of  any  natural  gas, 
without  supply  restrictions,  produced  by 
Chevron  or  its  joint  venture  owners:  (2) 
pre-granted  abandonment  for 
termination  of  such  sales  as  necessary: 
(3)  abandonment  of  sales  from  those 
categories  of  natural  gas  still  under 
Commission  NGA  jurisdiction  without 
regard  to  source;  (4)  transportation  of 
natural  gas  by  interstate  pipeline 
companies  able  and  willing  to 
participate  in  the  Chevron  SMP;  and  (5) 
pre-granted  abandonment  of  any 
transportation  services  conducted  under 
the  requested  certificate.  Under  the 
requested  blanket  certificate,  Chevron 
will  be  able  to  sell  to  any  customer  on  a 
spot  basis  natural  gas  which  remains 
subject  to  the  Commission's  NGA 
jurisdiction.  The  requested  authorization 
will  also  permit  transportation  in 
interstate  commerce  of  any  gas  sold 
under  Chevron's  SMP  to  any  purchaser 
to  the  extent  that  authorization  sought 
herein  is  not  otherwise  made  effective 
on  or  before  November  1, 1985  in  Docket 
No.  RM85-1-000  or  any  other 
Commission  proceeding. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
apphcation  should  on  or  before 
November  27, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicant  to  appear  or 

be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-27844  Filed  ll-20-«5;  8:45  amj 

BILLING  CODE  6717-01-11 


[Docket  No.  RP85-73-002  et  at] 

Mountain  Fuel  Resources,  Inc.,  et  al.; 
Filing  of  Pipeline  Refund  Reports  and 
Refund  Plans 

November  14, 1985. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 


the  Commission  for  fihng  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N£., 
Washington,  D.C.  20426,  on  or  before 
November  26, 1985.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenenth  F.  Plumb, 
Secntary. 


Appendix 


Fkng  dais 


Oct   16.1985.. 


Oct.  21,  1985.. 
Oct  2e.  1966.. 
Oct.  31,  1965.. 
Nov.  1.  1965... 

DC - 

Nov.  4.  1986... 


Company 


Mountain  Fuel  Resources,  Inc 

Tens  Gas  Pipe  Line  Co»p 

Tennessee  Qas  Pipeline  Co 

Texas  Eastern  Transtrasaion  Coip..„ 

Valley  Gas  Transmission,  tnc 

Alabama-Tennessee  Natural  Ga*  Co 

Western  Gas  Interstate  Co _..., 

Lawrencebutg  Gas  Transmission  Corp... 

Sou»  Georga  Natural  Gas  Ca 

Miaawaippi  River  Transmission  Corpu 


OockelNo. 


RP85- 73-002 

RP85-e4-003 

RPeS-»4-003 

RP85-85-003 

nPe6-104-002 

RP85-1 17-006 

RP84-77-004 

RP73-37-013 

RP83-«»-003 

RP72-148-922 


Type  filing 


Btu. 
BUi." 
Btu' 
Btu.' 
Blu.' 
Blu.' 
Report 
Do. 
Btu 
Report. 


'  Refunds  resufcng  from  Btu  Meawremeni  A(J)us»ment8.  Each  company  tvill  retain  its  basic  docket  number  and  future  related 
filings  receive  new  sUMlociiet  numbers. 


[PR  Doc.  8&-27845  Filed  11-20-85;  8:45  am] 

BILLINa  COOE  t/n-OI-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(SWS>FRL-2927-2) 

Construction  Qaulity  Assurance  for 
Hazardous  Waste  Land  Disposal 
Facilities 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  Availability  of  Public 
Comment  Draft. 


summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  of  a  draft  document  entitled, 
"Construction  Quality  Assurance  for 
Hazardous  Waste  Land  Disposal 
Facilities"  for  public  review  and 
comment.  The  document  will  be 
available  for  public  comment  on  or  . 
about  December  2, 1985.  Tliose  persons 
interested  in  commenting  on  the 
document  will  be  able  to  obtain  copies 
as  follows:. 

(1)  The  document  will  be  available  in 
single  copy  quantity  from  EPA  at  the 
following  address:  ORD  Publication, 
CERI-FRN/SW.  U.S.  Environmental 
Protection  Agency,  26  West  St.  Clair 
Street,  Cincinnati.  Ohio  45268,  513/56»- 
7562. 


Requestors  should  be  sure  to  cite  the 
EPA  number  assigned  to  the  document, 
EPA/53a-SW-«5-021.  The  receive  the 
document,  requestors  should  be  send 
their  names  and  addresses  to  CERI  at 
this  time. 

(2)  The  document  will  also  be 
available  for  public  inspection  at  the: 
Public  Information  Reference  Unit,  U.S. 

Environmental  Protection  Agency. 

Room  M2404, 401  M  Street  SW, 

Washington,  DC  20460 
EPA  Library  (MD-35),  U.S. 

Environmental  Protection  Agency, 

Environmental  Research  Center, 

Research  Triangle  Parte,  NC  27711 
EPA  Library,  U.S.  Environmental 

Protection  Agency,  Andrew  W. 

Breidenbach  Environmental  Research 

Center,  Room  406, 26  W.  St.  Clair 

Street,  Cincinnati,  Ohio  45268 
and  at  all  ten  of  the  EPA  Regional  Office 
Libraries  during  their  operating  hours. 

Commentors  must  submit  no  later 
than  March  4, 1986,  comments  in  ivriting 
addressed  to:  Project  Officer — 
Construction  Quality  Assurance,  Land 
Pollution  Control  Division,  Hazardous 
Waste  Engineering  Research 
Laboratory.  U.S.  Environmental 
Protection  Agency,  to  West  St.  Clair 
Street,  Cincinnati,  Ohio  45268. 
DATES:  The  document  will  be  available 
for  public  comment  on  or  about 
December  2, 1985.  Comments  must  be 


received  by  March  4, 1986,  or 
postmarked  on  that  date. 

SUPPLEMENTARY  INFORMATION: 

Construction  quality  assurance  (CQA} 
as  applied  in  this  document  uses 
scientific  and  engineering  principles  and 
practices  to  ensure,  witfi  a  reasonable 
degree  of  certainty,  that  a  hazardous 
waste  land  disposal  facility  meets  or 
exceeds  all  design  criteria,  plans,  and 
specifications.  The  document  covers 
CQA  for  hazardous  waste  landfills, 
surface  impoundments,  and  waste  piles. 
The  major  components  of  these  facilities 
that  are  addressed  include:  foundations, 
dikes,  low-permeability  soil  liners, 
flexible  membrane  liners,  leachate 
collection  systems  and  final  cover 
systems.  This  document  is  intended  to 
complement  the  "Minimum  Technology 
Guidance"  being  issued  by  EPA's  Office 
of  Solid  Waste.  It  is  believed  that  a 
technically  sound,  well  developed,  site- 
specific  CQA  plan  will  assist  in 
improving  the  long-term  performance  of 
hazardous  waste  land  disposal  facilities. 

The  CQA  plan  is  a  site-specific 
document  that  should  be  submitted 
during  permitting  to  satisfy  EPA's  CQA 
requirements.  At  a  minimum,  the  CQA 
plan  should  include  five  elements  as 
summarized  below. 

•  Responsibility  and  Authority.  Tht 
responsibility  and  authority  of  all 
organizations  and  key  personnel 
involved  in  permitting,  designing  and 
constructing  the  hazardous  waste  land 
disposal  facility  should  be  described 
fully  in  the  CQA  plan. 

•  CQA  Personnel  Qualifications.  The 
qualifications  of  CQA  officer  and 
supporting  inspection  personnel  should 
be  presented  in  the  CQA  plan  to 
demonstrate  jthat  they  possess  the 
training  and  experience  necessary  to 
fulfill  dteir  identified  responsibilities. 

•  Inspection  Activities.  The 
observations  and  tests  that  will  be  used 
to  monitor  the  installation  of  the 
hazasrdous  waste  and  disposal  facility 
components  should  be  summarized  in 
the  CQA  plan. 

•  Sampling  Requirements.  The 
sampling  activities,  sample  size,  sample 
locations,  frequency  of  testing, 
acceptance  and  rejection  criteria,  and 
plans  for  implementing  corrective 
measures  as  addressed  in  the  project 
specifications,  should  be  presented  in 
the  CQA  plan. 

•  Documentation.  Reporting 
requirements  for  CQA  activities  should 
be  described  in  detail  in  the  CQA  plan. 
This  should  include  such  items  as  daily 
summary  reports,  inspection  data 
sheets,  problem  identification  and 
corrective  measures  reports,  block 
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evaluation  reports,  design  acceptance 
reports,  and  final  documentation. 
Provisions  for  the  final  storage  of  all 
records  should  also  be  presented  in  the 
CQA  plan. 

The  document  describes  these 
elements  in  detail  and  presents 
information  of  those  activities  pertaining 
to  each  of  the  elements  that  are 
necessary  to  ensure,  with  a  reasonable 
degree  of  certainty,  that  the  facility 
meets  or  exceeds  the  specified  design.  It 
is  intended  for  the  use  of  organizations 
involved  in  permitting,  designing,  and 
constructing  hazardous  waste  land 
disposal  facilities. 

FOA  FURTHER  INFORMATION  CONTACT: 

Jonathan  G.  Herrmann,  U.S. 
Environmental  Protection  Agency, 
Hazardous  Waste  Engineering  Research 
Laboratory,  26  West  St.  Clair  Street, 
Cincinnati,  Ohio  45268,  513/569-7639  or 
FTS:  684-7839. 

Dated:  November  8, 198S. 
Donald  |.  Ehrath, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  85-27790  Filed  11-20-85;  8:46  am] 

BIUMG  CODE  (SM-SO-M 


[OPPE-FRL-2928-1] 

Farmworker  Protection  Standards  for 
Agricultural  Pesticides,  Negotiated 
Rulemaking  Advisory  Committee; 
Open  Meeting 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  we  are  giving  notice  of  an 
open  meeting  of  the  Advisory 
Committee  negotiating  Farmworker 
Protection  Standards  for  Agricultural 
Pesticides.  The  meeting  will  be  held  on 
December  6, 1985  at  the  Day's  Inn,  2000 
Jefferson  Davis  Highway,  Arlington. 
Virginia.  The  meeting  will  start  at  9:00 
a.m.,  and  will  last  until  completion. 

The  purpose  of  this  meeting  is  to  work 
on  the  substantive  issus,  which  include 
requirements  for  protective  clothing, 
reentry  intervals,  notification,  training, 
enforcement,  greenhouses,  nurseries, 
and  medical  monitoring. 

If  interested  in  attending  or  receiving 
more  information,  please  contact  Chris 
Kirtiz  at  (202)  382-7565. 

Dated:  November  18, 1985. 
MUtoD  RuMell. 

Assistant  Administrator  for  Policy,  Planning 

and  Evaluation. 

(FR  Doc.  85-27793  Filed  11-20-85: 8:45  am] 

BNJJNQ  COOC  MM-9IMI 


FEDERAL  COMMUNICATION 
COMMISSION 

Agency  Information  Coltection 
Activities  Under  0MB  Review 

November  15, 1985. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget. 
For  further  information  contact  Doris 
Benz,  FCC.  (202)  832-7513. 
OMB  No.:  3060-0050 
Title:  Application  for  Ship  Radio 

Inspection  or  Survey 
Form  No.:  FCC  801 

The  approval  on  FCC  801  has  been 
extended  through  10/31/88.  The  October 
1984  edition  with  an  OMB  expiration 
date  of  12/31/85  will  remain  in  use  until 
updated  forms  are  available. 

OMB  No.:  3060-0096 

Title:  Application  for  Ship  Radio  Station 

License  and  Temporary  Operating 

Authority 
Form  No.:  FCC  506/506-A 

A  revised  application  form  FCC  506/ 
506-A  has  been  approved  for  use 
through  11/30/88.  The  May  1984  edition 
with  an  OMB  expiration  date  of  3/31/86 
will  remain  in  use  until  revised  forms 
are  available. 

Federal  Communications  Commission. 

William  I.Tricarico. 

Secretary. 

[FR  Doc.  85-27781  Filed  11-20-85;  8:45  am] 

BNJJNQ  CODE  e71>-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations;  Hasman  Shipping  Corp. 
etai. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  App.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  Part  510. 
License  No.:  262 
Name:  Hasman  Shipping  Corp. 
Address:  26  Broadway,  Suite  1210,  New 

York,  NY  10004 
Date  revoked:  October  20, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  No.:  2684 

Name:  Quick  Freight  Inc. 

Address:  P.O.  Box  65-1803,  Miami.  FL 

33265-1803 
Date  revoked:  October  31, 1985 
Reason:  Surrendered  license  voluntarily 
License  No.:  2801 


Name:  Damco  Offshore  (Texas)  Inc. 
Address:  500  Dallas  Street,  #500. 

Houston,  TX  77002 
Date  revoked:  November  4, 1985 
Reason:  Surrendered  license  voluntarily 

Robert  G.  Draw, 

Director,  Bureau  of  Tariffs. 

[FR  Doc.  85-27762  Filed  11-20-85;  8:45  am] 

MLLHM  CODE  1730-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  of  Virginia  Co.;  Acquisition  of 
Company  Engaged  in  Permissible 
NontMinklng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  USC 
1843(c)(8))  and  8  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for  ' 
imspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
1985. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
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701  Bast  Bynl  Street.  RichiBond.  Viraiiiia 
232S1: 

1.  Bank  of  Virginia  Company, 
Richotond.  Virginia;  to  acqaire  Internet, 
Inc^  Reston,  Virginia,  and  thereby 
engage  io  providine  dectronic  networii 
and  switching  services,  pursuant  to 
§  22S.25(b)(7]  of  Regulation  Y. 

Board  of  Governor*  of  the  Federal  Reserve 
System,  November  16, 1965. 
)amea  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-27728  FUed  11-20-85;  8:4Sam) 
BHJJM  COOK  t>i»«l-ll 

Keyoorp,  st  al;  Applications  To 
Engage  tfs  Novo  in  PsrmissOile 
Nonbanlcing  Activities 

The  companies  Usted  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  compsmies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appb'cation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inpsection  at  the  .offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  d>e 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  10, 1985. 


A.  Federal  ffsMi  >u  Bank  of  New  Yock 
(William  L  Rutkdgc.  Vice  President)  33 
Uberty  Street,  New  York.  New  York 
10045: 

1.  Keycorp.  Albany.  New  Yoik  and 
Key  Bancahane  of  Maine,  Inc..  Augusta, 
Maine:  to  engage  de  novo  tbroogh  its 
subsidiary,  Key  Trust  Company  of 
Maine,  Portland.  Maine,  in  performing 
functions  or  activities  that  may  be 
performed  by  a  trust  company  (induding 
activities  of  a  fiduciary  agent,  or 
custodial  nature)  in  the  manner 
authorized  by  federal  or  state  law, 
pursuant  to  i  225.25(b)(3)  of  Regulation 
Y,  but  the  institution  will  not  be  a  bank 
and  will  not  make  loans  or  investments 
or  accept  deposits  oth^r  than:  (i) 
Deposits  that  are  generated  from  trust 
funds  not  currenUy  invested  and  that 
are  properly  secured  to  the  extent 
required  by  law;  (ii)  deposits 
represening  funds  received  for  a  special 
use  in  the  capacity  of  managing  agent  or 
custodian  for  an  owner  of.  or  investor  in, 
real  property,  securities,  or  other 
personal  property;  or  for  such  owner  or 
investor  as  agent  or  custodian  of  funds 
held  for  investment  or  as  escrow  agent; 
or  for  an  issuer  of,  or  broker  or  dealer  in 
securities,  in  a  capacity  such  as  a  iwying 
agent,  dividend  disbursing  agent,  or 
■  securities  clearing  agent;  but  such 
deposits  will  not  be  eiiq)loyed  by  or  for 
the  account  of  the  customer  in  the 
manner  of  a  general  purpose  checking 
account  or  interest-bearing  account;  or 
(iii)  making  call  loans  to  securities 
dealers  or  purchasing  nwney  market 
instruments  or  municipal  securities,  and 
bankers  acceptances  (such  authorized 
loans  and  investments,  however,  will 
not  be  usqd  as  a  method  of  channeling 
funds  to  nonbanking  affiliates  of  the 
trust  company).  These  actitivies  would 
be  conducted  in  the  state  of  Maine. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Boulevard  Bancorp,  Inc.,  Chicago, 
Illinois;  to  engage  de  novo  directly  in 
making,  acquiring  or  servicing  loans  or 
other  extensions  of  credit  for  the 
company's  account  or  the  account  of 
others  pursuant  to  S  226.25(b)(1)  of 
Regulation  Y.  Some  such  loans  will  be 
made  to  officers  and  directors  of  the 
company  at  rates  below  that  of  the 
general  market,  in  which  case  it  is 
expressly  intended  that  a  benefit  in  the 
form  of  compensation  be  conferred  on 
the  recipient.  These  activities  would  be 
conducted  in  Chicago,  Illinois,  and  its 
surrounding  suburbs. 

2.  Farmers  National  Bancorp,  Inc., 
Remington,  Indiana;  to  retain  Farmers 
National  Insurance  Agency,  Remington, 
Indiana  (a  subsidiary  of  Applicant's 


subsidiary  bank.  Farmers  National  Bank 
of  Remington.  Remington,  Indiana),  and 
engage  in  general  insurance  activities  in 
a  place  that  has  inadequate  insurance 
agency  facilities,  pursuant  to  section 
4(c)(8)(q(u)  of  the  Act.  These  activities 
wcHild  be  conducted  in  the  state  of 
Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapc^  (%uce ).  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480: 

1.  Montana  Bancsystem,  Znc  Billings, 
Montana;  to  engage  de  novo  directly  in 
all  normal  lending,  collection,  and 
financing  arrangements  necessary  and 
desirable  in  the  administration, 
extension,  renegotiations,  and  collection 
of  one  q>ecific  loan  pursuant  to 
S  225.25(b)(1)  of  Regulation  Y.  This 
activity  would  be  conducted  in  various 
k>cales  as  are  necessary  and  desirable 
to  effect  the  activity  described  below. 
Comments  on  this  application  must  be 
received  not  later  than  December  6, 
1985. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Interfirat  Corporation,  Dallas, 
Texas;  to  engage  de  novo  through  its 
subsidiary.  Interfirst  Securities 
Company.  Dallas.  Texas,  in  securities 
brokerage  activities  restricted  to  buying 
and  selling  securities  solely  as  agent  for 
the  account  of  customers  and  will  not 
include  securities  underwriting,  dealing, 
or  the  provision  of  investment  advice  or 
research  services,  pursuant  to 

S  225.25(b)(15)  of  Regulation  Y. 

2.  Texas  Commerce  Bancabares,  Inc., 
Houston,  Texas;  to  engage  de  novo 
through  its  subsidiary,  Texas  Commerce 
Brokerage  Services,  Inc  Houston, 
Texas,  in  securities  brokerage  activities 
restricted  to  buying  and  selhjig 
securities  solely  as  agent  for  the  account 
of  customers  and  will  not  include 
securities  underwriting,  dealing,  or  the 
provision  of  investment  advice  or 
research  services,  pursuant  to 

§  225.25(b)(15)  of  Regulation  Y. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Valley  National  Corporation, 
Phoenix,  Arizona:  to  engage  de  novo 
through  its  subsidiary.  Valley  National 
Financial  Services  Company  ("Valley 
National  Financier),  San  ENego, 
California,  in  consumer  finance,  sales 
finance,  leasing  finance  and  commercial 
finance  activities,  pursuant  to 
§  225.25(b)(1)  of  Regulation  Y.  Applicant 
also  will  engage  through  Valley  National 
Financial  in  leasing  of  personal 
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property,  pursuant  to  §  225.25(b)(5)  of 
Regulation  Y.  Applicant  also  will  engage 
through  Valley  National  Financial  in 
acting  as  an  agent  or  broker  for  credit 
life  and  disability  insurance,  pursuant  to 
§  225.25(b)(8)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  IS,  1985. 
James  McAfae. 

Associate  Secretary  of  the  Board. 
(FR  Doc  85-27727  Filed  11-20-85;  8:45  am] 

MLUNG  COOC  «2ie-01-M 


owe  Windsor  Bancorp,  Inc,  at  aL; 
Formations  of,  Acquisitions  by;  and 
Mergers  of  Banit  HolcHng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offlces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
%vritten  presentation  would  not  suRice  In 
Ueu  of  a  hearing,  identifying  specirically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  8. 1985. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Olde  Windsor  Bancorp,  Inc., 
Windsor,  Connecticut;  to  acquire  100 
percent  of  the  voting  shares  of  New 
England  Bank  and  Trust  Company, 
Enfield,  Connecticut.  Comments  on  this 
application  must  be  received  not  later 
than  December  6, 1985. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Commonwealth  Bancsharea 
Corporation.  Williamsport 
Pennsylvania;  to  acquire  18  percent  of 
the  voting  shares  of  The  Turbotville 


National  Bank,  Turbotville, 
Pennsylvania.  Comments  on  this 
application  must  be  received  not  later 
than  December  12, 1985. 

C.  Fefieral  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  First  Colonial  Bankshares 
Corporation,  Chicago,  Illinois;  to  acquire 
at  least  50.1  percent  of  the  voting  shares 
of  Community  Bank  &  Trust  Company  of 
Edgewater,  Chicago,  Illinois.  Comments 
on  this  application  must  be  received  not 
later  than  December  12, 1985. 

2.  Summcorp,  Fort  Wayne,  Indiana;  to 
acquire  100  percent  of  the  voting  shares 
of  American  Bank  &  Trust  Company, 
Marion,  Indiana.  Comments  on  this 
application  must  be  received  not  later 
than  December  12, 1985. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street  St.  Louis,  Missouri  63166: 

1.  First  Breckinridge  Bancshares.  Inc., 
Irvington,  Kentucky;  to  acquire  80 
percent  of  the  voting  shares  of  The  West 
Point  Bank.  West  Point  Kentucky. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  United  Community  Corporation, 
Oklahoma  City,  Oklahoma;  to  acquire 
11.44  percent  of  the  voting  shares  of 
Liberty  State  Bancshares,  Inc., 
Tahlequah.  Oklahoma,  thereby 
indirectly  acquiring  The  Liberty  State 
Bank,  Tahlequah,  Oklahoma. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  United  Bankers.  Inc.,  Waco,  Texas; 
to  acquire  100  percent  of  the  voting 
shares  of  Red  Bird  Bancshares,  Inc., 
Dallas,  Texas,  thereby  indirectly 
acquiring  Red  Bird  Bank  of  Dallas, 
Dallas,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-27729  Filed  11-20-85;  8:45  am] 

BILUNO  CODE  UIO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FPMR  Q-170] 

Ordering  Procedures  for  Standard 
Form  (SF)  149,  U.S.  Government 
National  Credit  Card 

agency:  Federal  Supply  Service,  GSA. 
action:  GSA  Bulletin. 


SUMMARV:  This  bulleting  announces  the 
award  of  a  requirements  contract  for  the 
operation  and  continued  maintenance  of 
the  U.S.  Government  National  Credit 
Card  (SF  149)  program  and  provides 
information  on  procedures  for  ordering 
the  SF  149. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Erika  Vesey,  National  Fleet 
Management  Division,  FTS  285-2178/ 
(703)  285-217a 

GSA  Bulletin  FPMR  G-170 
Transportation  and  Motor  Vehicles 

To:  Heads  of  Federal  agencies. 

Subject:  Ordering  procedures  for 
Standard  Form  (SF)  149.  U.S. 
Government  National  Credit  Card. 

1.  Purpose.  This  bulletin  announces 
the  award  of  a  requirements  contract  for 
the  operation  and  continued 
maintenance  of  the  U.S.  Government 
National  Credit  Card  (SF  149)  program 
and  provides  information  on  procedures 
for  ordering  the  SF  149. 

2.  Expiration  date.  This  bulletin 
expires  September  30, 1986. 

3.  Background.  GSA  has  awarded  a 
requirements  contract  for  the  operation 
and  continued  maintenance  of  the  SF 
149  program.  The  SF  149  may  be  used  to 
purchase  fuel  and  services  from 
authorized  vendors  under  a  contract 
issued  by  the  Defense  Fuel  Supply 
Center  (DFSC).  Operation  of  the  SF  149 
program  will  continue  with  the  previous 
GSA  contractor  and  there  will  be  no 
major  operational  changes  for  ordering 
offices.  However,  with  the  award  of  the 
current  GSA  contract  GS-OOF-88000, 
the  SF  149  is  no  longer  included  as  an 
item  under  the  Federal  Supply  Schedule 
(FSC  75.  Part  VU.  Class  7540). 

4.  Contract  period.  The  GSA  contract 
period  is  October  1, 1985,  to  September 
30,1986. 

5.  Contractor.  The  GSA  contractor  is: 
Faraday  National  Corporation,  Post 
Office  Box  627,  Hemdon,  Virginia  22070. 
Telephone:  FTS  285-2178,  Commercial 
(703)  285-2178. 

6.  Ordering  instructions  and  price 
data. 

a.  Nonautomated  ordering.  GAS  has 
developed  instructions  to  replace  the 
Federal  Supply  Schedule  75.  The 
instructions  provide  for  continued  use  of 
the  standard  ordering  formats 
previously  included  in  the  schedule.  The 
GSA  contract  also  increases  the 
minimum  order  charge  to  $30.00  (1-44 
credit  cards).  The  cost  for  45  or  more 
cards  is  $0,683  per  card.  Copies  of  the 
ordering  instructions  may  be  obtained 
by  calling  GSA  personnel  at  the 
contractor's  facility. 
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b.  Automated  ordering.  Agencies  with 
automated  credit  card.ordering  systems 
should  continue  to  use  the  U.S. 
Government  Credit  Card  Program 
specifications  and  instructions  issued  by 
GSA.  The  cost  per  credit  card  for 
automated  credit  card  ordering  systems, 
including  magnetic  tapes  processed  for 
the  United  States  Department  of 
Agriculture,  is  $0,621,  with  no  minimum 
order  charge.  Orders  should  continue  to 
be  called  in  to  the  GSA  personnel  at  the 
contractor's  facility.  Agencies  with 
automated  credit  card  ordering  systems 
should  establish  a  single  purchase  order 
for  the  term  of  the  new  GSA  contract. 

7.  Assistance  and  information. 
Additional  assistance  and  information 
concerning  the  new  SF  149  ordering 
procedures  may  be  obtained  by 
contacting  GSA  personnel  at  the 
contractor's  facility. 

By  delegation  of  the  Assistant 
Administrator. 
lames  J.  Grady,  Jr.. 

Director  of  Policy  and  Agency  Assistance. 
|FR  Doc.  85-27757  Filed  11-20-85;  8:45  am) 

BILUNG  CODE  M20-34HI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Matching 
Program— HHS  Physician  Records/ 
Federation  of  State  Medical  Boards  of 
the  United  States,  Inc.  Disciplinary 
Records 

agency:  Department  of  Health  and 

Human  Services. 

action:  Notification  of  Matching 

Program— HHS  Physician  Records/ 

Federation  of  State  Medical  Boards  of 

the  United  States,  Inc.  Disciplinary 

Records. 

summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  is 
providing  notice  that  the  Office  of 
Inspector  General  intends  to  conduct  a 
match  of  DHHS  physician  records 
against  physician  disciplinary  records  of 
ihe  Federation  of  State  Medical  Boards 
of  the  United  States,  Inc.  A  matching 
report  is  set  forth  below: 

DATE:  Thfe  match  will  begin  in  November 
1985. 

ADDRESS:  Send  all  comments  to  Office 
of  Public  Affairs,  Office  qf  Inspector 
General,  Department  of  Health  and 
Human  Services.  Room  5640A,  HHS 
North  Building,  330  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Holtz,  Office  of  Public  Affairs. 


Office  of  Inspector  General,  Department 
of  Health  and  Human  Services,  Room 
5640A,  HHS  North  Building,  330 
Independence  Avenue,  SW.. 
Washington,  DC  20201. 
SUPPLBMENTARY  INFORMATION:  The 

Office  of  Inspector  General  has  initiated 
a  project  to  determine  whether 
disciplinary  actions  have  been  taken 
against  HHS  full  time  physician 
employees,  by  State  medical  licensing 
boards,  which  would  raise  questions 
about  their  ability  to  provicte 
professional  health  care  to  the  patient 
population  served.  The  purpose  of  the 
project  is  to  evaluate  the  Department's 
procedures  for  identifying  these 
physicians  and  to  determine  whether 
appropriate  corrective  action  has  been 
taken.  Set  forth  below  is  the  information 
required  by  paragraph  S.f.l  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget,  47  FR  21656 
(May  19, 1982).  A  copy  of  this  notice  has 
been  furnished  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget. 

Dated:  October  28, 1985. 
Richard  P.  Kusserow. 

Inspector  Genera/. 

Report  of  Matching  Program:  HHS 
Physician  Records/Federation  of  State 
Medical  Boards  of  the  United  States,  Inc. 
Disciplinary  Records 

a.  Authority.  Pub,  L.  94-505 

b.  Program  Description:  The  Office  of 
Inspector  General  plans  to  conduct  a 
match  of  HHS  full  time  physician 
employees  identified  as  holding 
positions  involving  the  provision  of 
professional  health  care,  against  the 
Federation  of  State  Medical  Boards  of 
the  United  States,  Inc.  computerized 
disciplinary  data  bank,  to  verify  and 
update  information  on  disciplinary 
actions  by  state  medical  licensing 
boards.  Raw  hits  will  be  reviewed  and 
verified  as  necessary  with  Federal, 
State,  and  local  officials.  The 
information  will  be  used  to  evaluate  the 
Department's  procedures  for  identifying 
employees  providing  medical  services 
whose  actions  raise  questions  about 
their  ability  to  provide  professional 
health  care.  The  information  will  also  be 
used  to  determine  whether  the 
Department  is  taking  appropriate 
corrective  action  upon  learning  of  these 
disciplinary  actions.  Information  on 
specific  cases  identified  during  the 
match  will  be  furnished  to  appropriate 
officials  in  the  Department  where 
administrative  action  may  be  necessary. 

c.  Records  to  be  Matched:  Records  on 
DHHS  physicians  from  the  General 


Personnel  Records  System  {OPM/ 
GOVT-1),  47  FR  16489  (April  16, 1982) 
will  be  matched  against  the  Federation 
of  State  Medical  Boards  of  the  United 
States,  Inc.  computerized  disciplinary 
data  bank.  - 

d.  Period  of  the  Match:  This  match 
will  begin  in  November  1985  and  will  be 
completed  within  3  months. 

e.  Safeguards:  Records  used  in  this 
match  will  be  maintained  under  strict 
security.  Access  to  the  computer  files 
and  printed  information  is  restricted  to 
only  those  persons  associated  with  the 
matching  program  on  a  "need-to-know" 
basis.  The  records  will  be  kept  in  locked 
file  cabinets  and  under  the  control  of  the 
Office  of  Inspector  General.  All 
computer  source  tapes  will  be  returned 
within  60  days  of  the  match.  We  protect 
all  computer  tapes  by  the  use  of 
passwords  to  prohibit  unauthorized 
access.  All  computer  files  are 
safeguarded  in  accordance  with  the 
provisions  of  the  National  Bureau  of 
Standards  Federal  Information 
Processing  Standards  41  and  HHS  ADP 
Systems  Manual,  Part  6,  "ADP  Systems 
Security." 

f.  Retention  and  Disposition  of 
Records:  Records  on  DHHS  employees 
produced  in  the  match  will  only  be 
maintained  where  the  information  meets 
predetermined  criteria  indicating  a 
serious  problem  requiring  administrative 
action.  All  records  maintained  will  be 
destroyed  within  6  months  except  for 
those  records  which  are  necessary  to 
the  completion  of  pending 
administrative  activities  of  the  matching 
program.  Paper  listings  will  either  be 
shredded  or  burned.  The  data  will  be 
verified  to  insure  accuracy  prior  to  any 
dissemination  of  records  on  individuals. 

[FR  Doc.  85-27822  Filed  11-20-65;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  No.  85M-0$12] 

SoftSite  Contact  Lens  Laboratory: 
Premarket  Approval  of  SoftSite® 
(Hefilcon  B)  Bifocal  Contact  Lenses 
and  Bausch  &  Lomb®  (Hefilcon  B) 
Crescent  Bifocal  Contact  Lenses 

agency:  Food  and  Drug  Administration. 
action:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  supplemental 
application  submitted  by  SoftSite 
Contact  Lens  Laboratory,  Coral  Gables, 
FL,  for  premarket  approval,  under  the 


BEST  COPY  AVAILABLE 
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Medical  Device  Anendmeatt  of  1976,  of 
the  SoftSite*  (hefilcon  B)  Bifocal  Contact 
Lenses  and  the  BAUSCH  A  LOhffi* 
(hefiloon  B)  Crescent  Bifiixal  Contact 
Lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  PaaeL  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  appUcaot  of  the  ai>|»K>val  of 
the  application. 

DATC:  PetitioBS  for  administrative 
review  by  December  23, 198S. 

AOOMCM:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  &e  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Adminisb«tion,  Rm.  4-02,  5600  Fishers 
Lane,  Rockvilie.  MD  20857. 

FOR  FUKTHER  INFORMATION  CONTACT: 

Richard  E.  Lippman,  Center  for  Devices 
and  Radiological  Health  (HFZ-460], 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910, 
301-427-794a 

SUFPLEMEHTARY  INFORMATION:  On 

January  19, 1964,  SoftSite  Contact  Lens 
Laboratory.  Coral  Gables.  FL  33146, 
submitted  to  CDRH  a  supplemental 
application  for  premarket  approval  of 
the  SoftSite*  (hefiicon  B)  Bifocal  Contact 
Lenses  and  the  BAUSCH  &  LOMB* 
(hefiicon  B)  Crescent  Bifocal  Contact 
Lenses.  The  lenses  range  in  powers  trota 
-6.00  diopters  (D)  to  +6.00  D  with  add 
powers  from  +1.00  D  to  +3.50  0  and 
are  indicated  for  daily  wear  for  the 
correction  of  visual  acuity  in  not- 
aphakic  presbyopic  persons  with 
nondiseased  eyes  that  are  myopic  or 
hyperopic  The  lenses  may  be  worn  by 
persons  with  refractive  astigmatism  of 
1.50  D  or  less  or  corneal  astigmatism  of 
2.00  D  or  less  that  does  not  intefere  with 
visual  acuity.  The  lenses  are  to  be 
disinfected  using  either  a  heat  or 
chemical  lens  care  system. 

On  October  23.  1984,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  30, 1985.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identiHed  with  the  name  of  the 
device  and  the  docket  number  found  m 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 


CDRH— coBtact  Richard  E.  Lippmn 
(HFZ-«BD).  addreM  above. 

The  labeliQg  of  the  SoftSite*  (hefiicon 
B)  Bifocal  Contact  Lenaes  and  of  the 
BAUSCH  *  LOMB*  (heBlcon  B) 
Crescent  Bifocal  Contact  Lenaes  states 
that  the  lenaes  are  to  be  used  only.wi^i 
certain  solutioas  for  disinfoction  and 
other  purposes.  The  restrictive  label&ig 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only.  The  restrictive  labeling 
needs  to  be  updated  periodically, 
however,  to  refer  to  new  lens  solutions 
that  CDRH  approves  for  use  with 
approved  contact  lenses  made  of 
polymers  other  than 

polyaethyimethacrylate,  to  comply  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58).  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
th«  Federal  Register  of  the  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  the  applicant  shall  correct  its 
labeling  to  refer  to  the  new  solution  at 
the  next  printing  or  at  any  other  time 
CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21 CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  br  a  review  of 
the  application  and  of  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  Ae  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  December  23, 1965,  file  with  the 
Dockets  Management  Branch  (address 


above)  taro  copies  of  each  petition  and 
aoppoctiog  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  noaber  found  in 
brackets  in  the  beading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  pan.,  Monday  throuf^  Friday. 

This  notice  ia  issued  under  the  Federal 
Food,  Drag,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat  554-555,  571  (21 
U.S.C.  360e(d).  360Kh))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  November  14, 1985. 
|ohn  C.  VUBodh. 

Director,  Center  for  Devices  and  Radiological 

Health. 

(FR  Doc.  85-27737  Filed  11-20-85;  8:45  am) 

BILUNO  COOC  41M>-01-M 


[Docket  No.  SSM-OSm 

Product  Developmont  Corp.; 
Premarket  Approval  of  PDC* 
(Polymacon)  tlydrophltic  Contact  Lens 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Product 
Development  corp..  Little  Rock,  AR,  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976,  of  the 
PDC*  (polymacon)  Hydrophilic  Contact 
Lens.  "The  lens  is  to  be  manufactured 
under  an  agreement  with  International 
Hydron  Corp.,  Woodbury,  NY,  which 
has  authorized  Product  Development 
Corp.  to  incorporate  by  reference 
information  contained  in  its  approved 
premarket  approval  application  for  the 
Hydron*  (polymacon)  Hydrophilic 
Contact  Lens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  December  23, 1985. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockvilie,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Lippman,  Center  for  Devices 
and  Radiologicai  Health  (HFZ-460), 
Food  and  Drug  Administratkm,  8757 
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Georgia  Ave.,  Silver  Spring,  MD  20910, 
301^27-7940. 

SUPHfUENTARY  WFORMATION:  On  June 
20. 1985.  Product  Development  Corp.. 
Little  Rock,  AR  72203,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  PDC*  (polymacon) 
Hydrophilic  Contact  Lens.  The  lens 
ranges  in  powers  from  -20.00  diopters 
to  +20.00  diopters  and  is  indicated  for 
daily  wear  for  the  correction  of  visual 
acuity  in  aphakic  and  not-aphakic 
persons  with  nondiseased  eyes  that  are 
myopic  or  hyperopic.  The  lens  may  be 
worn  by  persons  who  may  exhibit 
astigmatism  of  1.50  diopters  or  less 
which  does  not  interfere  with  visual 
acuity.  It  is  to  be  disinfected  by  either 
heat  or  chemical  lens  care  systems.  The 
application  included  authorization  from 
International  Hydron  Crop..  Woodbury, 
NY  11797,  to  incorporate  by  reference 
the  information  contained  in  its 
approved  premarket  approval 
application  for  the  Hydron*  (polymacon) 
Hydrophilic  Contact  Lens  (Docket  No. 
79M-0244). 

On  July  15, 1985,  the  Ophthalmic* 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  the  application  and 
recommended  approval  of  it.  On 
September  19, 1985,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and      - 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Richard  E.  Lippman 
(HFZ^eo).  address  above. 

The  labeling  of  the  PDC*  (polymacon) 
Hydrophilic  Contact  Lens  states  that  the 
lens  IB  to  be  used  only  with  certain 
solutions  for  disinfection  and  other 
purposes.  The  restrictive  labeling 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only.  The  restrictive  labeling 
needs  to  be  updated  periodically, 
however,  to  refer  to  new  lens  solutions 
that  CDRH  approves  for  use  with 
approved  contact  lenses  made  of 
polymers  other  than 

polymethylmethacrylate,  to  comply  with 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.).  and 
regulations  thereunder,  and  with  the 


Federal  Trade  Commission  Act  (15 
UJS.C.  41-58),  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  In 
the  Federal  Register  of  the  approval  of  a 
new  solution  for  use  with  an  approved 
lehs,  the  applicant  shall  correct  its 
labeling  to  refer  to  the  new  solution  at 
the  next  printing  or  at  any  other  time 
CDRH  prescribes  by  letter  to  the 
applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  of  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  peUtioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee')  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  23, 1985,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  t}m}ugh  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h).  -JO  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 


Dated:  November  14. 1985. 
fohn  C.  VUlforth. 

Director.  Certter  for  Devices  and Radiotasicaf 
Health. 

[FR  Doc.  85-27739  Piled  11-25-85;  8:45  am| 
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Health  Resource*  and  Services 
Administration 

Medical  Reimbursement  Rates  for 
Fiscal  Year  1986;  Inpatient  and 
Outpatient  Medical  Care 

Notice  is  given  that  the  Assistant 
Secretary  for  Health,  under  the  authority 
of  sections  321(a)  and  322(b)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
248(a)  and  249(b)),  has  approved  the 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  care  in 
facilities  operated  by  the  Health 
Resources  and  Services  Administration 
for  Fiscal  Year  1986;  Emergency  Non- 
Beneficiaries.  Beneficiaries  of  Other 
Federal  Agencies.  Medicare  and 
Medicaid  Beneficiaries. 
Inpatient  Services  Per  Day 
Hospital— $347 
Physician— $20 
(In  Alaska— Hospital  $421.  Physician 

$22) 
Outpatient— $66  Per  Visit 
(In  Alaska— 4(112  Per  Visit) 

Dated:  November  14. 1965. 
lamas  O.  Mason.  M.D..  Dr.  Pil.. 

Acting  Assistant  Secretary  for  Health. 
(FR  Doc.  85-27766  Piled  11-20-85;  8:45  am] 
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PubHc  Health  Servica 

National  Canter  for  Haalth  Servlcea 
Research  and  Health  Cars  Tschnology 
Assessmsnt;  Correction 

In  Federal  Register  notice  Vol.  SO,  No. 
210,  p.  45167,  of  October  30, 1985,  the 
Public  Health  Service  through  the  Office 
of  Health  Technology  Assessment 
(OHTA)  announced  the  assessment  of 
electrocoagulation  for  the  treatment  of 
gastrointestinal  bleeding.  The 
announcement  should  read  assessment 
of  laser  photocoagulation  for  the 
treatment  of  gastrointestinal  bleeding. 

The  introductory  paragraph  should 
read  as  follows: 

In  continuation  of  the  Fedeial  Register 
notice  in  Vol.  48,  No.  82,  p.  19081  of 
April  27. 1983,  the  Public  Health  Service 
(PHS).  through  the  Office  of  Healtii 
Technology  Assessment  (OHTA), 
announces  that  it  is  seeking  additional 
information  in  coordinating  an 
assessment  of  the  safety,  clinical 
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effectiveness,  and  indications  for 

endoscopic  laser  photocoaguiation  in 
the  treatment  of  upper  gastrointestinal 
bleeding.  Specifically,  this  assessment 
seeks  to  detennine  whether  data  exist* 
to  support  a  coverage  determination 
regarding  the  safely  and  clinical 
effectiveness  of  endoscopic  Nd:YAG 
and  Argon  laser  photocoagulation  for 
the  treatment  of  upper  gastrointestinal 
bleeding  caused  by  gastric  or  duodenal 
ulcers.  Mallory-  Weiss  tears,  varices,  or 
vascular  anomalies. 

Dated:  November  15, 1985. 
Morsan  N.  |«ckaoa.  M.Dl, 

Acting  Director.  Office  of  Health  Technology 
Assessment.  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment 
|FR  Doc.  85-27812  Filed  11-2(MB:  8:45  am] 

MLUNG  COOE  41W-I7-II 


Sodal  Sacurity  Administrafion 

Republic  of  SeycheMaK  Finding 
Regardbig  Foreign  Sodai  Inayranco  of 
fwwion  system 

AOCNCV:  Social  Security  AdministratioD. 
HHS. 

ACTION:  Notice  of  Finding  Regarding 
Foreign  Social  Insurance  or  Pension 
System)  Republic  of  Seychelles. 

Fmding:  Section  20Z(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  af  monthly  benefits  to 
any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months. 
This  prohibition  does  not  apply  to  such 
an  individual  where  one  of  tlie 
exceptions  described  in  sections 
202(t)(Z)  through  202(t)(5]  of  the  Sodal 
Security  Act  (42  U.S.C.  402(t)(2l  through 
{t)(5))  affects  his  or  her  case. 

Sectian  a0Z(tM2)  of  ihe  Social  Secai«y 
Act  provides  that  sabfect  to  certan 
residency  requirements  of  section 
202(t)(ll).  the  prohibition  against 
payment  shall  nat  apply  to  any 
individual  who  is  a  dtizai  of  a  comtry 
which  the  Secretary  of  health  and 
Human  Services  finds  has  in  effect  a 
social  insurance  or  pension  system 
which  is  of  general  application  in  sach 
country  and  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  accoimt 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  raoeive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  cotaitry  regardless  of 
the  duration  of  the  absence. 


The  Secretary  of  Health  and  Hunan 
Services  has  d^egated  the  authority  to 
make  such  a  finding  to  the 
Commissioner  of  Social  Security.  The 
Commissioner  has  redelegated  that 
authority  to  the  Director  of  the         '    * 
International  Policy  Staff.  Under  that 
authority  the  Director  of  the 
International  Policy  Staff  has  approved 
a  finding  that  the  Republic  of  Seychelles, 
beginning  March  1. 1979,  has  a  social 
insurance  syatem  of  general  application 
in  effect  which  pays  periodic  benefits,  or 
the  actuarial  equivalent  thereof,  on 
acconnt  of  old  age,  retirement  or  death, 
but  that  under  this  social  insurance 
system,  citizens  of  the  United  States 
who  are  not  citizens  of  the  Republic  of 
Seychelles,  and  who  leave  the  Republic 
of  Seychelles,  are  not  permitted  to 
receive  such  benefits,  or  their  actuarial 
equivalent  at  the  full  rate  without 
qualification  or  restriction  while  outside 
ttiat  country. 

Accor^ngly,  it  is  hereby  determined 
and  found  that  the  Republic  of 
Seychelles  has  in  effect  beginning 
March  1, 1079,  a  social  insurance  system 
which  meets  the  requirements  of  section 
202(t)(2](A)  of  the  Social  Security  Act 
(42  U.S.C.  402(tj(2)(A}],  but  not  the 
requirements  of  section  202(t)(2)(B]  of 
the  Act  (42  U.S.C.  402{t)(2){B)). 

Subparagraphs  (A)  and  (B)  of  section 
202(t)(4)  of  the  Social  Security  Act  (42 
U.S.C.  402(t)(4)(A)  and  (B))  provide  that, 
subject  to  certain  residency 
requireaients  of  section  202{t)(ll), 
section  202(t](l)  shall  not  be  applicable 
to  benefits  payable  on  the  earnings 
record  of  an  individual  who  has  40 
quarters  of  coverage  under  Social 
Security  or  who  has  resided  in  the 
United  States  for  a  period  or  periods 
aggregating  10  years  or  more.  However, 
the  provisions  of  subparagraphs  (A)  and 
(B)  of  section  202(t)(4)  shall  not  apply  to 
an  individaal  who  is-a  citizen  of  a 
foreign  ooontry  that  has  in  effect  a- 
sodal  insurance  or  pension  system 
which  is  of  general  appUcation  in  such 
country  and  which  satisfies  the 
provisions  of  subparagraph  (A)  of 
section  202(t)(2)  but  not  the  provisions 
of  sid>paragraph  (B)  of  section  202(tK2). 

By  virtue  of  the  finding  herein,  the 
provisions  of  subparagraph  (A)  and  (B) 
of  section  202(t)(4]  do  not  apply  to 
citizens  of  the  Republic  of  Seychelles. 

FOR  nmTNCR  WFONMATION  CONTACT 

Roy  G.  Hateh,  Room  1104,  West  High 
Rise  Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  2123S.  (301)  594- 
6122.  . 

(Catalog  of  Federal  Domestic  Aaststsnce 
Programs  No.  13.802  Social  Security — 
Disability  Insurance:  13.803  Social  Security- 


Retirement  Insuraaoe:  tSjaoS  Social  Secnrity- 
Survivors  Insurance) 

Dated:  November  14. 1S85. 
EMasbeth  K.  Sif^lilia. 

Director  Itrtemotional  Pcrficy  Staff. 

(FR  Doc.  85-27742  Filed  ll-20-«5;  8:45  am] 
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DEPARTiiENT  OF  THE  INTERIOR 

Fiah  and  WMdHfe  Service 

Information  Collection  Submitted  to 
tfte  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collecjjon  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
dearance  officer  at  die  phone  mnnber 
listed  below.  Comments  and  suggestions 
on  the  reqair«nent  should  be  made 
directly  to  the  Service  dearance  officer 
and  the  OMB  Interior  Desk  Officer, 
Washington,  DC  20503.  telephone  202- 
395-7313. 

Title:  Reporting  and  Sealing 
Requirements  for  Walrus,  Polar  Bear 
and  Sea  Otter. 

Abstract:  The  Marine  Mammal 
Protection  Act  of  1972  exempted  the 
killing,  generally  without  restriction,  of 
polar  bear,  walrus,  and  sea  otter  to 
Natives  who  dwell  along  the  coast  of 
Alaska.  Mandatory  sealing  and 
reporting  regulations  will  provide 
information  on  the  kill  and  the  health  of 
the  populations  and  aid  the  Service  to 
make  decisions  on  management 

Form  NumberfsJ:  R7-50.  R7-50a.  R7- 
51,  and  R7-52. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Alaska 
Natives. 

Annual  Responses:  5,000. 

Annual  Burden  Hours:  1,250. 

Service  Clearance  Officer  Arthur  |. 
Ferguson.  202-653-7499.  Room  859. 
Riddell  Building,  U.S.  Fish  and  Wildlife 
Service,  Wasl^o^ton.  DC  2024a 

Dated:  October  7,  loss. 
Ronald  E.  LaadwttsoD. 
Associate  Director —  Wildlife  Resources. 
(FR  Doc.  65-Z7aei  Filed  11-20-85:  8:45  am] 
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AvaHvbiltty  of  a  Draft  EiwrtfonwiHI 
Impact  Statemant  on  tlM  Qraat  Swamp 
National  WUcHUa  Rafuga  iiaatar  Plan 

AOEMCv:  Fish  and  WHdHfe  Service, 

Interior. 

ACTION:  Notice. 


summary:  This  notice  advises  the  pubKc 
that  the  Draft  Environmental  Impact 
Statement  on  the  Master  Plan  for  the 
Great  Swamp  National  Wildlife  Refuge 
in  Moms  County,  New  Jersey  is 
available  for  public  review.  Comments 
and  suggestions  are  requested. 
The  statement  discusses  four 
management  and  development 
alternatives  for  the  future  management 
of  the  refuge. 

date:  Written  comments  are  requested 
by  January  31, 1986.  A  public  meeting 
will  be  held  in  Basking  Ridge,  New 
Jersey  on  December  17. 1985  at  7:00  p.m. 
at  the  Somerset  County  Environmental 
Education  Center. 

ADDRESS:  Comments  should  be 
addressed  to  Howard  N.  Larsen, 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  One  Gateway  Center,  Newton 
Comer.  Massachusetts  02158. 
FOR  FURTHER  mFORMATIOfI  CONTACT. 

Mr.  Curtis  A.  Laffin,  U.S.  Fish  and 
Wildlife  Service.  One  Gateway  Center, 
Newton  Comer,  Massachusetts  02158 
(617)  965-5100.  X222. 

Individuals  wishing  copies  of  the  DEIS 
should  immediately  contact  the  above 
individual.  Copies  have  been  sent  to  all 
agencies  and  organizations  who 
participated  in  the  seeding  process. 
Copies  will  be  available  for  examination 
at  FWS,  One  Gateway  Center,  in 
Newton  Comer.  Massachusetts  and  at 
the  Great  Swamp  National  Wildlife 
Refuge  Headquarters,  Pleasant  Plains 
Road.  Basking  Ridge.  New  Jersey. 

SUPPtEMENTARY  INFORMATION:  This 

environmental  impact  statement 
addresses  a  comprehensive  land  use 
plan  that  will  set  forth  long-term  (ten  to 
20  years)  objectives  for  resource 
management  and  public  use  on  the 
refuge. 

The  alternatives  that  are  anlayzed 
and  evaluated  in  the  DEIS  are: 

1.  jVo.4c//o/7— will  perpetuate  current 
management  practices  and  levels  of 
public  use.  habitat  and  wildlife 
population  protection,  water 
management  in  the  refuges  five 
freshwater  impoundments,  management 
of  upland  field  and  forest  habitat, 
wildlife  surveys  and  bird  banding. 

2.  Proposed  Action — will  emphasize 
wetland  and  upland  habitat 
improvement  for  species  of  special 
emphasis  and  many  other  species.  Other 
enhancements  will  expand  wildlife 


education,  interpretatioa  and  wiklliie 
oriented  recreation.  %>ecifk  actions 
include:  trail  system  expansion,  Uod 
acquisttioo.  upgrading  water 
management  capabibties,  increased 
production  of  selected  wildlife  species 
and  actions  to  minimize  impacts  of 
watershed  development  outside  the 
refuge. 

a  Public  Use  Alternative— expemdt 
options  for  public  access,  and  for 
wildlife  edtication  and  interpretation 
while  maintaining  wildlife  habitat 
diversity  through  moderate  management 
activities.  Proposed  public  uses  include 
canoeing,  fishing,  horseback  riding 
trails,  additional  visitor  contact  points 
and  79  additional  parking  spaces.  Land 
acquisition  would  include  floodplains  of 
some  streams  which  flow  into  the 
refuge.  Self  guided  trails  will  connect  the 
refuge  trail  systems  to  adjacent  county 
environmental  centers. 

4.  Wildlife  Management  Alternative— 
closes  Pleasant  Plains  Road  to  through 
traffic  and  intensifies  most  wildlife 
management  activities,  especially  for 
woodcock  and  waterfowl.  An 
alternative  deer  control  plan  proposed 
by  a  private  citizen,  Mr.  Charles  Lane,  is 
considered.  Raccoon  control  will  be 
implemented.  Major  management 
changes  include  acquisition  of  land 
which  may  be  flooded  by  raising  dikes, 
and  woodcock  habitat  management 
which  would  set  back  successional 
stages  of  upland  habitat. 

Dated:  November  14. 1985. 
Wiliam  C.  Ashe.  ^ 

Acting  Regional  Director. 
(FR  Doc.  85-27826  Filed  11-20-85;  8:45  am] 
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Bureau  of  Land  Management 

[C-40672] 

Emergency  Coal  Lease  Offering  by 
Sealed  Bid;  Routt  County,  CO 

Correction 

In  FR  Doc.  85-27225.  beginning  on 
page  47281  in  the  issue  of  Friday. 
November  1^.  1985.  make  the  following 
corrections  on  page  47282,  in  the 
description  of  Township  4  North,  Range 
87  West.  6th  PJ^ 

1.  In  the  first  column,  Sec,  24,  in  the 
second  line,  "the  part"  should  read  "that 
part". 

2.  In  the  third  line,  "SV*"  should  read 
"SEVi". 

3.  In  the  seventh  line,  "northest" 
should  read  "northeast". 

4.  In  the  eleventh  line,  Insert  "in  the" 
after  "seam". 


5.  In  the  fioarteenth  line.  "NEM" 
should  read  "NW^"  and  the  second 
"SWy4"  should  read  "SE\4". 

6.  In  the  aacoDd  colimm.  Sec  26,  in  ttia 
third  line.  "N%"  slMuld  read  "NW  W. 

BHjjNa  coec  tsse-et-« 


[A-2141«l 

Federal  Land  ExcfNHiga;  Coctiisa  and 
Maricopa  CounHaa,  AZ 

AOENCV:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Receipt  of  Exchange  Proposal- 
Exchange,  Federal  Lands  in  Cochise  and 
Maricopa  Counties,  Arizona. 

summary:  On  November  7, 1985,  the 
Bmvau  of  Land  Management  received  a 
land  exchange  proposal  from  H.R  Bell 
Investments  (Arizona),  Incorporated. 

The  exchange  proponent  proposes  to 
exchange  approximately  44,000  acres  of 
private  land  located  along  the  San  Pedro 
River  in  Cochise  County  for  federal 
lands  of  equal  value  located  west  of  the 
White  Tank  Moimtains  in  Maricopa 
County,  Arizona. 

An  Environmental  Assessment  is 
currently  being  prepared  to  determine  if 
the  exchange  is  a  viable  proposaL 

Dated:  November  14. 1965. 
Marijio  V.  loan. 
District  Manager. 
(FR  Doc.  85-27839  Filed  11-20-85;  8:45  am) 

BILUNQ  COK  4310-«>4I 


Colorado;  Intent  To  Pf^n  a  Realty 
Amandment  to  the  Royal  Gorge 
Management  Framework  Plan 

agency:  Bureau  of  Land  Management; 
Interior. 

action:  Request  for  public  comments  on 
the  proposed  issues,  criteria,  and 
alternatives  to  be  used  in  the  Realty 

Amendment/Environmental 
Assessment. 


summary:  The  proposed  amendment 
would  add  a  new  lands  (realty)  decision 
to  the  plan  which  establishes  criteria  for 
lands  suitable  for  exchange.  These 
criteria  will  them  be  applied  to  a  two 
township  area  located  in  Park  County, 
Colorado.  This  action  is  necessary  to 
clarify  plan  decisions  relating  to 
exchange  so  that  applications  may  be 
further  reconsidered. 

dates:  This  notice  initiates  a  45  day 
public  comment  period  on  the 
preliminary  issues  criteria  and 
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alternatives  to  be  used  in  the  proposed 
amendment/environmental  assessment 
AOOmss:  Comments  should  be 
addressed  to:  L  Mac  Berta,  Area 
Manager,  Bureau  of  Land  Management, 
9th  and  Royal  Gorge  Blvd.,  P.O.  Box 
1470.  Canon  City.  Colorado  81212. 
KM  nMTHER  INFOM«ATK>N  CONTACT: 
Interested  persons  may  obtain  the 
preliminary  issues,  criteria,  and 
alternatives  to  be  used  in  the  proposed 
amendment/environmental  assessment 
by  contacting  the  above  address. 

SUPPLEMENTAIIY  INFOmiATK)N:  This 
amendment  is  being  proposed  to  clarify 
the  Royal  Gorge  Management 
Framework  Plan  decisions  issued  in 
1978  relating  to  exchange  in  Township 
13  S.,  Ranges  73  and  74  W..  6th  PM., 
Park  County,  Colorado.  These  two 
townships  contain  approximately  10,793 
acres  of  public  land. 

Criteria  developed  during  this 
planning  process  will  be  applied  to 
determine  which  lands  are  suitable  for 
further  consideration  for  exchange.  The 
criteria  will  interpret  for  this  locale  the 
legal  requirements  of  43  U.S.C  1716. 
Alternatives  considered  will  include  a 
No  Action  (no  plan  amendment) 
alternative  and  others  based  on  the 
criteria  developed.  The  plan 
amendment/environmental  assessment 
will  be  prepared  in  conformance  with 
the  requirements  of  40  CFR  Parts  1500- 
1508  and  43  CFR  Parts  1600-1610. 
Donnie  R.  Sparks, 
District  Manager. 
(PR  Doc.  85-27756  Filed  11-20-85;  8:45  am] 

■LUNG  CODE  4310-JB-M 


Oregon;  Diamond  Craters  Recreation 
Management  Pian;  Final 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Bums  District,  Oregon:  Notice 

of  Availability  of  Diamond  Craters 

Recreation  Management  Plan — Final 

and  Public  Review  Period. 

summary:  Notice  is  hereby  given  that 
the  Diamond  Craters  Recreation 
Management  Plan — Final  will  be 
available  for  public  review  after 
December  2, 1985. 

The  30-day  public  review  period  will 
continue  from  December  2  to  December 
31, 1985,  and  the  management  decisions 
shown  in  the  final  document  will  be 
implemented  after  this  time. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joshua  L.  Warburton,  Bums  District 
Manager,  Bums  District  Office,  74  South 
Alvord  Street,  Bums,  Oregon  97720. 

Copies  of  the  Diamond  Craters 
Recreation  Management  Plan  are 


available  for  review  at  the  following 
pulbic  libraries  or  obtainable  at  the 
following  BLM  offices: 
Harney  County  Library,  80  West  'D' 

Street.  Bums,  OR  97720  (503)  573-6670 
Grant  County  Library,  507  S.  Canyon 

Boulevard,  John  Day,  OR  97845  (503) 

575-1992 
BLM— Bums  District  OfTice,  74  South 

Alvord  Street.  Bums,  OR  97720  (503) 

573-5241 
BLM— Oregon  State  Office  (912),  825 

N.W.  Multnomah  Street,  Portland.  OR 

^7208  (503)  231-6274 
SUPPLEMENTARY  INFORMATION:  The  plan 

outlines  the  various  management 
directions  the  Bureau  of  Land 
Management  will  be  taking  in  the 
coming  years  on  the  public  land  in    ' 
Diamond  Craters  Outstanding  Natiural 
Area. 

The  Diamond  Craters  Recreation 
Management  Plan — Final  covers  16,656 
acres  of  BLM  administered  land  within 
the  Three  Rivers  Resource  Area  which 
encompasses  the  central  portion  of 
Hamey  County,  Oregon. 

Dated:  November  8, 1985. 
Thomas  R.  Thompson,  Jr.. 
Acting  District  Manager. 

(FR  Doc.  85-27840  Filed  11-20-85;  8:45  am) 

BiLUNG  CODE  4310-33-M 


Postponement  of  Grazing  Advisory 
Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior,  Susanville  District  Grazing 

Advisory  Board;  Susanville,  Califomia 

96130. 

ACTION:  Notice  of  Postponement  of 

Meeting. 

summary:  Notice  is  hereby  given  that 
the  meeting  of  the  Susanville  District 
Grazing  Advisory  Board  that  was  to  be 
held  in  Cedarville,  Califomia,  on 
November  26, 1985,  with  a  notice  being 
placed  in  the  Federal  Register  October 
10. 1985,  Volume  50,  No.  197  page  41423, 
is  postponed.  The  new  date  for  the 
meeting  is  December  18, 1985. 

C.  Rex  Cleary, 

District  Manager 

[FR  Doc.  85-27841  Filed  11-2&-85:  8:45  am) 

BILUNO  CODE  431l>-4fr4l 


Off-Road  Vehicle  Designations; 
Caltfomia 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Off-Road  Vehicle  Use 
Designations. 


summary:  Off-road  vehicle  use  on  BLM  - 
Bakersfleld  District  administered  lands 
in  Kem,  Tulare,  Kings,  San  Luis  Obispo, 
Santa  Barbara  and  Ventura  counties  is 
designated  as  limited  to  existing  routes 
of  travel  except  for  the  following  closed 
routes/areas: 

1.  Vehicle  access  to  the  Pt.  Sal 
Management  Area  to  protect  sensitive 
archaeological  resources. 

2.  The  critical  habitat  area  in  the  Blue 
Ridge  Management  Area  to  protect 
endangered  species  habitat  for  the 
Califomia  Condor. 

3.  The  road  to  the  Advance  Site  in  the 
North  Fork  Management  Area  to  protect 
archaeological  resources. 

4.  Tlie  Piute-Cypress  groves  in  the 
Isabella  Management  Area  to  protect 
the  Unique  scientific  values  of  the  Piute 
Cypress  (Cupressus  nevadensis 
Abrams). 

5.  Spur  road  access  (to  protect  known 
archaeological  resources)  at  the  junction 
of  primitive  vehicle  trails  located  in: 

NEy4NEy4  Section  2.  T.  24  S..  R.  36  E.. 

M.D.EM. 
NEy4NEV4  Section  3,  T.  24  S.,  R.  36  E., 

M.D.B.M. 
SWy4NWy4  Section  28,  T.  23  S.,  R.  36  E., 

M.D.B.M. 
NEy4SEy4  Section  11,  T.  25  S..  R.  36  E, 

M.D.B.M. 
NEy4NWy4  Section  35,  T.  26  S..  R.  32  R. 

M.D.B.M. 
NEy4SEy4,  and  NWy4SEy4SEy4  Sec.  25,  T.  26 

S.,  R.  32  E..  M.D.B.M. 

6.  The  Congressionally  ordered 
vehicle  closure  of  the  Pacific  Crest 
National  Scenic  Trail  will  still  be  in 
effect. 

SUPPI.EMENTARY  INFORMATION:  These 

designations  are  made  in  accordance 
with  the  authority  and  requirements  of 
Executive  Orders  11644  and  11969  and 
regulations  contained  in  43  CFR  Part 
8340. 

The  affected  public  lands  include 
476,790  acres  of  federal  surface 
management  responsibility  in  westem 
Kern,  Tulare,  Kings,  San  Luis  Obispo, 
Santa  Bara  and  Ventura  counties.  These 
designations  are  based  on  land  use 
decisions  made  in  the  1984  Coast/Valley 
Resource  Management  Plan  (RMP)  and 
the  South  Sierra  Foothills  Management 
Framewor^lan  (MFP).  The  RMP/ 
Environmental  Impact  Statement  and 
MFP/Off-Road  Vehicle  Route 
Designations  Environmental 
Assessment  are  available  for  public 
review  in  the  Caliente  Resource  Area 
office  of  the  Bakersfield  District. 

Designations 

A.  Vehicle  use  limited  to  existing 
routes  of  travel  (as  inventoried  on 
master  planning  maps  in  the  Caliente 
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Resoufce  Area  office).  This  designatkHi 
wa»  chosen  for  476.890  acres  of  public 
land  in  western  Kern,  Tulare.  Kings,  San 
Luis  OlMspo,  Santa  Barbara  and  Ventura 
counties.  It  will  provide  for  resource 
protection  while  allowing  existing  uses 
to  continue. 

E  Vehicle  use  closed.  This 
designation  was  chosen  for  the  areas 
listed  above  (under  SUMMARY)  to 
protect  archaeological,  endangered 
species  habitat  and  unique  vegetation 
resources. 

FOR  nmTHER  mFORSMTION  CONTACT: 

Glenn  A.  Carpenter,  Area  Manager, 
Bureau  of  Land  Management,  Caliente 
Resource  Area,  520  Butte  Street. 
Bakersfield.  California  93305  (805)  861- 
4236. 

Dated:  September  25, 1985. 
Glenn  A.  Caipanter, 
Caliente  Resource  Area  Manager. 
(FR  Doc.  85-27g38  Filed  11-20-85;  8:45  am] 

BILUNe  CODE 


[M  57789] 

Montana;  Order  Provkilnsi  for  Opening 
of  Pul>lic  Land 

AGENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Order  providing  for  opening  of 
public  land  in  Madison  County, 
Montana. 


SUMMARY:  This  order  opens  certain 
lands  that  were  segregated  from  all  the 
nondiscretionary  public  and  land  laws, 
including  the  mining  laws,  by  the  Notice 
of  Realty  Action  published  in  the 
Federal  Register  on  December  11, 1984 
(49  FR  48227). 

DATE:  At  9  a.m.  on  December  31, 1985, 
the  lands  described  below  will  be  open 
to  the  operation  of  the  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
the  requirements  of  applicable  law: 

Principal  Meridian,  Montana 
T.  2  S..  R.  2  W., 

Sec.  31,  lots  6  and  13. 

Containing  73.98  acres. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  H.  Croteau,  Chief,  Lands 

Adjudication  Section.  BLM,  Montana 

State  Office.  P.O.  Box  36800.  Billings, 

Montana  59107,  Phone  (406)  657-6082. 

James  Binando, 

A  cting  Deputy  State  Director,  Division  of 

Lands  and  Renewable  Resources. 

November  13. 1985. 

jFR  Doc.  8&-27760  Filed  11-20-65;  8:45  am] 

ntUNG  CODE  4310-OM-M 


lAlaaka  AA-4S389-A) 

Proposed  Reinstatement  Of  a 
Terminated  Oil  and  Gas  Leasr,  Alaska 

In  accOTdance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48383-R  has  been  received 
covering  the  following  lands: 

Copper  River  Meridian,  Aiaaka 
T.11N..R.8W.. 

Sec.  31,  NWViSW^. 

34  acres. 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  wiU  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  reitals 
and  royalties  accruing  from  March  1, 
1985.  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AAr-48383-R  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.SSZ. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  Mareh  1. 1985.  subject  to  the 
terms  and  conditions  dted  above. 

Dated:  November  15, 1985. 
Robert  E.  Sorenson, 
Chief,  Branch  of  Mineral  Adjudication. 
(FR  Doc.  85-27765  Filed  11-20-65;  8:45  am] 

BIUJNQ  COOE  4310-JA-H 


[AlasicaAA-48511-AT] 

Proposed  Reinstatement  of  a 
Terminated  Oil  and  Gas  Lease;  Atasita 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-48511-AT  has  been  received 
covering  the  following  lands: 

Copper  River  Meridian.  Alaska 
T.  10  N.,  R.  5  W.. 
Sec.  34.  SEV^NEV*. 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent.  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  March  1, 
1985,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-48511-AT  as 


set  out  in  section  31(d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  March  1, 1985.  subject  to  the 
terms  and  conditions  dted  above. 

Robert  E.  Sorenson, 

Chief,  Branch  of  Mineral  Adj'udicatioa. 

Dated:  November  13, 1885. 
[FR  Doc.  85-27755  Filed  11-20-6S;  &-45  am] 

MLUNQ  COM  4at(KMMI 


'  [Colorado  2530e] 
Proposed  Reinstatement;  Colorado 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease  C- 
25308  for  lands  in  Moffat  County, 
Cc^rado,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
and  royalties  accruing  from  )uly  1, 198S, 
the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reinbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920,  as  amended 
(30  U.S.C  188).  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease,  effective  July  1, 1985,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Questions  concerning  this  notice  may 
be  directed  to  Karen  Purvis  of  the 
Colorado  State  Office  at  (303)  294-760a 
Evelyn  W.AxeiMo. 
Chief  Mineral  Leasing  Section. 
(FR  Doc.  85-27753  Filed  11-20-85:  8:45  am) 

BlUJNa  CODE  4310-JB-a 


[U6S-W83-01] 

IMIII  Creeic  Wilderness  Study  Area; 
Utah 

November  14. 1985. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Availability  of  Final 
Environmental  Assessment  and  Record 
of  Decision  for  mining  activity  in  Mill 
Creek  Wilderness  Study  Area  (WSA). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Land  Policy  and 
Management  Act,  section  603,  and  the 
Bureau's  Interim  Management  Policy, 
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notice  is  hereby  given  of  availability  of 
Final  Environmental  Assessment  and 
Record  of  Decision. 

WSA  Name:  Mill  Creek. 

WSA  Number  UT-060-139A. 

Decision:  After  a  30  day  comment 
period,  October  10  to  November  8, 1985, 
which  resulted  in  no  comments  being 
received,  the  decision  has  been  made  to 
allow  Ivy  Minerals,  Inc.  to  excavate  the 
trench  site  as  proposed.  The  trench 
dimensions  will  be  1  yard  deep  by  10 
yards  wide  by  10  yards  long.  The 
excavated  material  will  be  transported 
off  site  to  private  ground  to  be 
concentrated  by  conventional  gravity 
methods.  Only  existing  routes  will  be 
used.  This  trench  is  a  continuation-of  an 
existing  plan  of  operations.  The 
reclamation  will  consist  of  recontouring, 
refilling  and  reseeding  the  trench  upon 
completion  of  excavation  of  this  site. 

FOR  FURTHER  INFORMATION  CONTACT 

Biu^au  of  Land  Management.  Grand 

Resource  Area,  P.O.  Box  M,  Moab,  Utah 

84532.  A  copy  of  the  final  Environmental 

Assessment  and  the  accompanying 

Record  of  Decision  is  available  upon 

request. 

Kenneth  V.  Rhea. 

Acting  District  Manager. 

(FR  Doc.  8&-27836  Filed  11-20-65;  8:45  am] 

HLUNQ  COOe  4310-0041 


[OR-37859  (WASH)] 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  Landt; 
Washington 

AOENCV:  Bureau  of  Land  Management,    n 
Interior. 

actkm:  Notice. 

summary:  This  action  informs  the  public 
of  the  conveyance  of  390.00  acres  of 
public  lands  out  of  Federal  ownership. 
This  action  will  also  open  804.75  acres 
of  reconveyed  lands  to  surface  entry.  A 
total  of  71.30  acres  will  be  opened  to 
mining  and  mineral  leasing,  and  has 
been  and  remains  open  to  oil  and  gas 
leasing.  Of  the  balance,  84.79  acres  have 
been  and  remain  open  to  mining  and 
mineral  leasing  and  648.66  acres  remain 
closed  to  mining  and  mineral  leasing. 
EFFECTIVE  DATE:  December  23, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan.  BLM  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208,  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  in  an 
exchange  of  lands  made  pursuant  to 
section  206  of  the  Act  of  October  21, 
1976,  90  Stat.  2756,  43  U.S.C.  1716,  a 
patent  has  been  issued  transferring  390 


acres  of  lands  in  Benton  County, 
Washington,  from  Federal  to  private 
ownership  with  a  reservation  of  all  oil 
and  gas  deposits  to  the  United  States. 

2.  In  the  exchange,  the  following 
described  lands  have  been  reconveyed 
to  the  United  States: 

WiUamette  Meridian 

T.  9  N..  R.  25  E., 
Sec  24.  SEy4SEV4.  except  road  and  gravel 

pit: 
Sec  25,  SVi  and  EV^NEVit,  except  gravel  pit; 
Sec  36,  N^NWV^  and  NV&SMNWy4. 
T.  9  N..  R.  28  E,. 
Sec.  19.  All  south  of  Hwy..  except  SVtSVt, 

NEViSEVi,  6  Yakitat  lots  and  tract  survey 

of  Dec  3, 1984  (No.  955): 
Sec  20,  All  NV^  south  of  Yakima  River 

except  for  railroad,  highway,  and  tract 

survey  of  Dec  3. 1964  (No.  955); 
Sec  24,  SEy«NWy4. 
The  areas  described  aggregate 
approximately  804.75  acres  in  Benton  County. 

3.  The  following  described  lands  have 
been  and  will  remain  open  to  operation 
of  the  mineral  leasing  laws  as  to  oil  and 
gas: 

Willamette  Meridian 

T.  9  N.,  R.  25  E., 
Sec  24.  SEyiSEV<i.  except  road  and  gravel 
pit 
T.gN.,R.28E.. 

Sec  24,  SEy4NW%. 

The  areas  described  aggregate 
approximately  71.30  acres  in  Benton  County. 

4.  The  mineral  estate  in  the  following 
described  land  has  been  and  will  remain 
open  to  operation  of  the  mining  laws 
and  mineral  leasing  laws: 

Willamette  Meridian 

T.  9  N.,  R.  28  E.. 

Sec  20,  All  S^^NEV*  and  SEy4NWy4.  south 
of  tract  survey  of  Dec:  3, 1984  (No.  955). 

The  area  described  contains  approximately 
64.79  acres  in  Benton  County. 

5.  The  mineral  estate  in  the  following 
described  lands  was  ilot  reconveyed  to 
the  United  States  and  will  not  be  opened 
to  operation  of  the  mining  laws  and 
mineral  leasing  laws: 

Willamette  Meridian 

T.  9  N.,  R.  25  E.. 
Sec  25,  SV4  and  EV^NEV*.  except  gravel  pit: 
Sec  36,  NV4NWy4  and  NV4SV4NWy4. 
T.  9  N.,  R.  26  E., 
Sec  19  All  south  of  Hwy.,  except  SV^SV^, 
NEy4SEy4. 6  Yakitat  lots,  and  tract 
survey  of  Dec  3. 1984  (No.  955); 
Sec  20  All  SWy4NWy4  south  of  tract 
survey  of  Dec  3. 1984  (No  955). 

The  areas  descril>ed  aggregate 
approximately  646.68  acres  in  Benton  County. 

6.  At  8:30  a.m.,  on  December  30, 1985, 
the  lands  described  in  paragraph  2  will 
be  open  to  operation  of  the  public  land 
laws  generally  subject  to  valid  existing 
rights,  the  provisions  of  existing 


withdrawals,  and  the  requirements  of 
applicable  law.  All  vaUd  applications 
received  at  or  prior  to  8:30  a.m.,  on 
December  30, 1985,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

7.  At  8:30  a.m.,  on  December  30, 1985. 
the  lands  described  in  paragraph  2, 
except  as  provided  in  paragraphs  4  and 
5,  will  be  open  to  location  and  entry 
under  the  United  States  mining  laws. 
Appropriation  of  land  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  Sec.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  wiUi 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

8.  At  8:30  a.m.,  on  December  30, 1985, 
the  lands  described  in  paragraph  2, 
except  as  provided  in  paragraphs  3, 4, 
and  5  will  be  open  to  applications  and 
offers  under  the  mineral  leasing  laws. 

Dated:  November  15, 1985. 
B.  Lavelle  Black. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc  65-27752  Filed  11-20-85:  8:45  am] 

BHJJNa  CODE  4*10-aS-H 


[W-833561 

Wyoming;  Proposed  Modification  and 
Continuation  of  Stocic  Driveway 
Withdrawals 

Correction 

In  FR  Doc.  85-25823,  beginning  on 
page  45167,  in  the  issue  of  Wednesday. 
October  30, 1985,  make  the  following 
corrections: 

1.  On  page  45168: 

a.  In  the  Hrst  column.  Sec.  2  in  T.41  N., 
R.  86  W..  should  have  read: 

Sec  2  lots  5-17,  SWy4NEy4,  SViNWV4, 

Nwy4Swy4; 

b.  In  the  third  column.  Sec.  2  in  T.41 
N.,  R.  88  W.,  should  have  read: 

Sec2NEy4SEy4: 

2.  On  page  45169: 

a.  In  the  Hrst  colunm,  the  entries  for 
Sees.  18  and  19  of  T.  44  N.,R.  90  W., 
should  have  read  as  follows: 

Sec  18,  lots  7, 8.  EV4SWy4.  SEy4: 
Sec  19,  lots  5-7,  NEy4,  EV4NWW, 
NEy4SWy4,NV^SEM: 
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b.  In  the  third  column,  in  T.52  N..  R. 
101  W..  Sec.  18  should  have  read: 

Sec.  IB.  lot  1,  WViNEVi.  EV%NWV<i.  SEV*; 

c.  In  the  third  column,  in  T.53  N..  R. 
101  W..  the  entry  for  Sec.  6  should  have 
read: 

Sec.  6,  lot  13.  NEy4SWV4.  NVkSE%. 

BNXINO  OOOe  1S0S-01-W      • 


Minerals  Management  Service 

Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Tenneco  Oil  Exploration  and 
Production 

AQENCV:  Minerals  Management  Service. 
Interior. 

action:  Receipt  of  a  Proposed 
Development  Operations  Coordination 
Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  2241,  Block  643,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Sabine  Pass, 
Texas. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  12, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  83&-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 


procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  13. 1986. 
John  L  Rankin. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

IFR  Doc.  85-27827  Filed  11-20-85: 8:45  am] 

BIUJNO  cope  4310-IM-ll 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Hitemationai  Development 

Housing  Guaranty  Program;  Sri  Lanka; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guamaty  of  a  loan  for  Sri  Lanka  as  part 
of  A.LD.'s  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  projects  for 
low  income  families  in  Sri  Lanka.  The 
name  and  address  of  the  representative 
of  the  Borrower  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 
SRI  LANKA,  Project:  383-HG-O02— 
$14,000,000.  Attention:  Dr.  A.  C. 
Randeni,  Director  of  Economic 
Affairs,  Ministry  of  Finance  and 
Planning.  Telephone:  212/986-7040. 
Telex:  420646  or  423040  Unkrep.  NY. 
c/o  Mission  of  the  Democratic 
Socialist  Republic  of  Sri  Lanka  to  the 
United  Nations.  630  Third  Avenue, 
20th  Floor,  New  York.  NY  10017. 
Interested  investors  should  telegram 
their  bids  to  the  Borrower's 
representative  on  December  3, 1985  but 
no  later  than  12:00  noon  New  York  time. 
Bids  should  be  open  for  at  least  24 
hours.  Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following 
addresses: 

Dr.  W.  M.  Tilakaratna.  Secretary, 
Ministry  of  Finance  and  Planning, 
Colombo  1.  Sri  Lanka.  Telex:  21409 
HNMIN  C.E. 

Jeremy  Hagger,  Mission  Housing 
Advisor.  USAID/Colobmo.  c/o 
American  Embassy.  Colombo,  Sri 
Lanka,  Telephone:  94-1-21271  Ext. 
240.  Telex:  0803-21305  AMEMB  CE 

Agency  for  International  Development. 
Michael  G.  Kitay,  PRE/H,  Room  625, 
SA-12,  Washington,  DC  20523,  Telex 
No.  892703 

For  the  $14,000,000  loan  the  Borrower 
is  requesting  and  will  consider  three  (3) 
bidding  options  as  follows:  (1)  Fixed.  (2) 
Floating  and  (3)  Floating  with  option  to 
convert  to  Fixed. 


Fixed  rate  bids  should  provide  for 
prepayment  at  borrowers  option 
commencing  at  the  end  of  five  years. 

Floating  rate  bids  (with  or  without 
option  to  convert)  shold  specify  the 
index  on  which  the  interest  is  to  be 
based,  margin  over  the  index,  frequency 
of  reset  and  frequency  of  payments. 
While  margin  over  index  is  primary 
concern,  attention  will  also  be  given  to 
ease  of  conversion  from  a  floating  rate 
to  a  fixed  rate  obligation  which  will  be 
governed  by  maricet  conditions  at  the 
conversion  date.  Such  conversion  shall 
be  solely  at  the  option  of  the  borrower 
with  the  approval  of  AID.  For 
convertible  loans,  bidders  should 
specify  (1)  earliest  date  at  which  loan 
can  be  converted  consistent  with  no  (or 
nominal)  penalty  and  (2)  costs 
associated  with  the  remarketing  and 
nature  of -the  remariceting  committment 
(i.e..  underwritten  or  best  efforts). 

Other  requirements  of  responsive 
bids: 

1.  Full  amount  of  loan  will  be 
disbursed  at  same  time  as  closing  of 
loan. 

2.  The  loan  shall  be  for  a  thirty  (30) 
year  period. 

3.  There  will  be  a  ten  (10)  year  grace 
period  on  the  repayment  of  principal;  no 
grace  period  on  interest  payments. 

4.  All  investment  expenses,  fees  and 
costs  will  be  paid  at  closing  from  the 
proceeds  of  the  loan.  Bids  should  specify 
all  fees  and  expenses  associated  with 
financing. 

5.  The  repayment  schedule  shall  not 
call  for  extraordinarily  large  payments 
during  the  mortization  period. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrowers  and 
thereafter  subject  to  approval  by  A.I J). 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursement  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  AJ.D. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  UJS. 
citizens;  (3)  foreign  corporations  whose 
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share  capital  is  at  least  95  percent 
owned  by  US.  citizens;  and,  (4)  foreign 
partoerships  or  associations  wholly 
owned  by  U^.  citizens. 

To  be  etigibie  for  an  AiJ).  guaranty, 
the  loan  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
AJD. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Director,  Office  of 
Housing  and  Urban  Programs.  Agency 
for  International  Development,  Room 
625,  SA/12,  Washington.  DC  20523. 
Telephone:  (202)  632-3544. 

Dated:  November  14. 1985. 

Mario  Pite. 

Deputy  Director.  Office  of  Housing  and  Urban 
Programs. 

(FR  Doc.  85-27761  Filed  11-20-85:  &4S  am] 

ntXMQCOOE  «71«-<n-ll 


Research  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  AJ.D.  Research 
Advisory  Committee  meeting  on 
December  16-17. 1965  at  the  Pan 
American  Health  Organization  Building. 
525  23rd  Street  NW..  Washington,  DC. 
Conference  Room  "C.  The  Committee 
will  discuss  recent  developments  in 
A.LD.  research  policy. 

The  meeting  will  begin  at  9:00  a.m. 
and  adjourn  at  5:30  pjn.  The  meeting  is 
open  to  the  public.  Any  interested 
persons  may  attend,  may  file  written 
statements  with  the  Committee  before  or 
after  the  meeting,  or  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee  and  to  the  extent  the  time 
available  for  the  meeting  permits.  Dr. 
Erven  J.  Long.  Director.  Office  of 
Technical  Review  and  Information. 
Bureau  for  Science  and  Technology,  is 
designated  as  the  A.I.D.  representative 
at  the  meeting.  It  is  siiggested  that  those 
desiring  more  specific  information 
contact  Dr.  Long.  1601  N.  Kent  Street. 
Arlington.  Virginia  22209  or  call  area 
code  (703)  235-8929. 

Dated:  Novenil>er  1. 198S. 

Erven  \.  Loog. 

A.I.D.  Representative,  Research  Advisory 
Committee. 

{FR  Doc  85-27823  Filed  11^20-85;  8.^45  am| 

■ILUMB  COK  SIM-St-M 


Advisory  Committee  on  Voluntary 
Foreign  Aid;  MeeHng 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on 
SmoilScale  /Vc/pcfs  for  Long-Term 
African  Development,  which  will  be 
held  Thursday  and  Friday,  December  5 
and  6, 1985,  in  the  Loy  Henderson 
International  Conference  Room. 
Department  of  State.  To  enter  the 
building,  use  C  Street  (Diplomatic 
Entrance)  between  21st  and  23rd  Streets, 
N.W..  Washington,  D.C. 

Registration: 

The  meeting  is  free  and  open  to  the 
public.  However.  Pre-Registration  by 
November  29  Through  Advisory 
Committee  Headquarters  is  Required  by 
the  State  Department  for  Security 
reasons. 

For  pre-registered  participants,  on-site 
registration  will  begin  at  &00  a.m., 
Thursday,  December  5, 1985. 

Thuraday.  DecentMr  5. 1965 

8:30-9:30  a.m. — ^Introductory  Remarks — Brief 
Question  and  Answer  Period 

Topic  I:  Increasing  the  Number  ofSmall- 
Scale  Projects  in  Africa 

9:30-12.m  a.m. — Session  1:  Management 

issues 
(10:45-11«)  a.m.— Break) 

A.  Mecfaanisms  for  Fimding  Multiple  Small- 
Scale  Activities 

B.  Operational  Issues 
12:00-1:30  p.m.— Lunch  Break 
1:30-3:30  p.m. — Session  2:  Program  Issues 

A.  Coordination  in  Planning  Program 
Priorities 

B.  Communication 

C  Forging  and  Strengthening  Links  Between 

U.S.  and  African  PVOS 
3:30-3:45  p.m.— Break 

Topic  U:  Increasing  PVO  Participation  in  P±. 
480  Development  Programs 

3:45-4:30  p.m. 

4:30-5:30  p.in.— ACVFA  Business  Session 

Friday.  Daoamber  6. 1985 

9:00-12:00  noon— ACVFA  Business  Session- 
Adjournment 

Any  interested  person  may  attend, 
request  to  appear  before,  or  file 
statements  with  the  Advisory 
Committee.  Written  statements  should 
be  filed  prtor  to  the  meeting  and  should 
be  available  in  twenty  five  copies. 

Persons  wishing  to  attend  the  ACVFA 
meeting  must  call  (703)  235-2708  or  3338, 
or  write,  or  send  registration  form,  NLT 
NOVEMBER  2a  1985.  to  arrange 
entrance  to  the  Department  of  State 
Building.  The  address  is:  The  Advisory 
Conmtittee  on  Volimtary  Foreign  Aid, 
Room  227,  SA-8,  Agency  for 


International  Devek>pment,  Washington, 
D.C.  20523. 

Dated:  November  14. 198S. 
JuMa  Ch««  BlMik 
Assistant  Administrator.  Bureaa  for  Food  for 

Peace  and  Voluntary  Assistance. 

[FR  Doc  85-27832  Filed  ll-^2&-85:  8:45  amj 

■iUlNQ  COOC  S11S.01-M 


INTERSTATE  COIMMERCE 
COMMISSION 

[Docint  No.  AB-2S2  (Sub^to.  1X)1 

Northern  Missouri  Railroad  Co.; 
Discontinuance  of  Service  in  Iowa  and 
Missourt;  EKemptlon 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  of  Service  and 
Trackage  Rights,  to  discontinue  service 
over  trackage  of  the  Norfolk  &  Western 
Railway  as  follows:  (1)  Between 
milepost  226.0  at  Chillicothe  and 
mileixwt  239.2  at  Lock  Springs.  MO  (2) 
between  milepost  332.4  at  Burlington 
Junction,  MO.,  and  milepost  344.8  at 
BlanchardL  L\,  and  (3)  between  milepost 
344.8  at  Blanchard  and  milepost  4ia86 
at  Council  Blu^  LA. 

Applicant  has  tertified  (1)  that  no 
local  traffic  has  moved  over  the  lines  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  lines  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  lines  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  lines  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, . 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agencies  have 
been  notified  in  writing  at  least  10  days 
prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  of  service  shall  be 
protected  pursuant  to  Oregon  Short  Line 
R.  Co.-Abandonment-Goshen,  360 1.C.C. 
91  (1979). 

The  exemption  will  be  effective 
December  21, 1985,  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  December  2, 1985 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  11, 1985.  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Comtnerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Coaunission  imist  be  sent  to  applicant's 
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representative:  John  D.  Heffner,  Suite 
1000. 1133  15th  Street,  NW.,  Washington. 
DC  20005. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  18, 1985. 

By  the  Conunlssion.  Richard  Lewis,  Acting 
Director.  Office  of  Proceedings. 
James  H.  Bayoe, 
Secretary. 
[FR  Doc.  86-27817  Filed  11-20-85;  8:45  am] 

BlUJNGCOOe  703MI1-« 
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DEPARTMENT  OF  JUSTICE 

Partial  Consent  Decree  Under  Clean 
Water  Act  To  Enjoin  Discharge  of 
Water  Pollutants 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029.  notice 
is  hereby  given  that  a  partial  consent 
decree  in  United  States  v.  Joint  Meeting- 
Rutherford,  East  Rutherford,  Carlstadt; 
Borough  of  Rutherford,  New  Jersey; 
Borough  of  East  Rutherford.  New  Jersey: 
Borough  of  Carlstadt,  New  Jersey;  State 
of  New  Jersey,  Civil  Action  No.  84- 
2744{SA).  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey  on  November  7. 1985.  The 
partial  consent  decree  establishes  a 
compliance  program  for  the  Rutherford, 
Bergen  County,  New  Jersey  sewage 
treatment  facility  owned  and  operated 
by  defendants,  Joint  Meeting-Rutherford 
and  the  Boroughs  of  Rutherford,  East 
Rutherford,  and  Carlstadt,  to  bring  the 
facility  into  compliance  with  the  Clean 
Water  Act.  33  U.S.C.  1251  et  seq.  and  its 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit, 
relating  to  the  discharge  of  pollutants 
into  navigable  waters  of  the  United 
States. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  partial  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530  and  should  refer  to  United  States 
V.  Joint  Meeting-Rutherford,  East 
Rutherford,  Carlstadt,  et  al.,  D.J.  Ref.  No. 
90-5-2-1-2152. 

The  partial  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of  New  Jersey, 
Newark.  New  Jersey  07102;  at  the 
Region  U  office  of  the  Environmental 
Protection  Agency.  26  Federal  Plaza. 


New  York.  New  York  10278;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20530.  A  copy  of 
the  partial  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.70  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Hafafeht  II. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Divison. 
(FR  Doc.  85-27830  Rled  11-20-85;  8^45  am] 
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Federal  Bureau  of  Investigation 

Advisory  Policy  Board,  National  Crime 
Information  Center;  Meeting 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  December  4-5, 1985, 
from  9  a.m.  until  5  p.m.  at  the  Kona  Kai 
Inn,  1551  Shelter  Island  Ehive,  San 
Diego,  California  92106. 

Ine  major  topigs  to  be  discussed 
include: 

(1)  Presentations  of  proposals 
recommended  by  state  and  local  users 
of  the  NCIC  System  to  enhance  the 
quality  and  completeness  of  records  in 
the  System. 

(2)  Status  report  and  future  testing 
plans  for  the  Interstate  Identification 
Index. 

(3)  Status  of  various  efforts  to  improve 
the  use  and  results  of  the  Missing  and 
Unidentified  Persons  Files. 

The  meeting  will  be  open  to  the  public* 
with  approximately  30  seats  available 
for  seating  on  a  first-come-first-served 
basis.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
Advisory  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Advisory  Committee  Management 
Officer.  Mr.  William  A.  Bayse,  FBI,  at 
least  24  hours  prior  to  the  start  of  the 
session.  The  notification  may  be  by 
mail,  telegram,  cable,  or  hand-delivered 
note.  It  should  contain  the  name, 
corporate  designation,  along  with  a 
capsulized  version  of  the  statement  and 
an  outline  of  the  material  to  be  offered. 
A  person  will  be  allowed  not  more  than 
15  minutes  to  present  a  topic,  except 
with  the  special  approval  of  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 


BEST  COPY  AVAILABLE 


Management  Liaison  Officer.  NCIC 

Federal  Bureau  of  Investigation. 
Washington,  DC  20535,  tplephone 
number  202-324-2606. 

Dated:  November  15. 1985. 
William  H.  Webster, 
Director. 
(FR  Doc  85-27794  Filed  11-20-85;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AOENCV:  National  Endowment  for  the 
Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  23. 1985. 

addresses:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506 
(202)  786-0233  or  Mr.  Joseph  Uckey, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503  (202)  395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman.  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  (202)  786-0233 
bom  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  Uie 

entries  are  grouped  into  new  forms, 
revisions  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  fon  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 
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Category:  Ravirion 

Title:  Applications  and  Instrnction 

Forms  for  the  Conferences  Category 
Form  Number  Not  Applicable 
Frequency  of  CoUectioa:  TWice  a  year 
Respondents:  Humanities  researchers 

and  institutions 
Use:  Application  for  funding 
Estimated  Number  of  Respondents:  133 

per  year 
Estimated  Hours  for  Respondeata  to 

Provide  Information:  60  per 

respondents 
Susan  Melts, 

Acting  Director  of  Administration. 
[FR  Doc.  8S-27770  Hied  1-2(M»;  MS  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(OoctwtNo.SO-2131 

Connecttcut  Yankee  Atomic  Power 
Co.;  Envtaronmentai  Assessment  and 
FIndkig  of  No  SHinificant  Impact 

The  \IJ&.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  sdbedular  requirement  of  10 
CFR  50.71(e)(3)(u)  to  the  Connecticut 
Yankee  Atomic  Power  Company 
(CYAPCo)  (the  licensee}  for  the  Haddam 
Neck  Plant,  located  at  the  licensee's  site 
in  Middlesex  County,  Connecticut. 

En  vicoQiaental  Assessment 

Identificatioa  of  Proposed  action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.71{e){3)(ii)  to  submit  an  updated 
Facihty  Description  and  Safety  Analysis 
(FDSA)  for  the  Haddam  Neck  Plant 
within  24  months  of  receipt  of  a  letter 
notifying  the  licensee  that  the 
systematic  evaluation  program  has  been 
completed.  By  letter  dated  July  20, 19B3. 
the  staff  infonned  CYAPCo  that  the 
systematic  evaluation  program  had  been 
completed  for  the  Haddam  Neck  Plant 
and  that,  pursuant  to  10  CFR  50.71(eH3). 
the  licensee  was  required  to  file  an 
updated  FDSA.  By  letter  dated  February 
4,  ISes,  the  licensee  requested  an 
exemption  to  defer  submittal  of  the 
updated  FDSA  for  the  Haddam  Nedi 
Plant  By  letter  dated  April  11. 1965.  the 
staff  issued  an  exemption  to  10  CFR 
sa71(eH3)  for  the  Haddam  Neck  Plant 
permitting  a  6  month  extension  from  the 
date  of  issuance  of  the  exemption  for 
soboiittal  of  the  updated  FDSA.  Any 
additional  exemptions  to  10  CFR  50.71 
would  be  granted  by  the  Director  of 
Licensing,  ONRR.  only  upon  review  and 
approval  of  a  program  plan  for  the 


submittai  of  an  i^nlated  FDSA.  By  letter 
dated  September  13, 1985,  the  Uceneee 
requested  an  additional  exemption  to 
defer  submittal  of  the  updated  FDSA  for 
the  Haddam  Neck  Plant.  However,  by 
letter  dated  October  2, 1985,  the  staff 
notified  CYAPCo  that  its  request  for  an 
additional  exemption  was  being  denied 
beeauee  the  licensee's  request  was  not 
responsive  to  the  term  identified  in  die 
exempthm  issued  on  April  11, 1985.  By 
letter  dated  October  11, 1985,  CYAPCo 
resubmitted  a  request  for  an  exemption 
from  the  scfaedular  requirements  of  10 
CFR  50.71(e)t3)lii)  that  contained  the 
schedular  information  required.  The 
deferral  of  the  submittal  of  die  updated 
FDSA  is  the  proposed  action  being 
considered  by  the  staff. 

The  Need  for  the  Proposed  Action 

For  most  plants  covered  by  10  CFR 
50.71(e)(3)(ii),  ample  time  was  available 
for  upoLaUng  die  FDSA  widiin  the  24- 
month  interval  allowed  in  the 
regidatlons.  However,  the  Haddam  Neck 
Plant  requested  participation  in  an 
expanded  assessment  of  outstanding 
regulatory  requirements  with  the  idea  of 
establishing  an  integrated  schedule  for 
the  completion  of  these  issues  in  a 
resource  efficient  manner. 

The  licensee  has  other  ongoing 
activities  which  would  directly  affect 
the  quality  and  substance  of  an  updated 
FDSA.  For  example,  CYAPCo  is 
contracting  with  Westing^iouse  to 
develop  and  document  detailed 
information  on  the  design  and  licensing 
bases  for  key  systems  at  the  Haddam 
Neck  Plant.  CYAPCo  has  also 
undertaken  an  extensive  design  bases 
reanalysis  which  will  result  in  new  . 
analyses  for  all  FDSA  Chapter  10 
transients  and  accidents  for  several 
systematic  evaluation  program  topics. 
Also,  the  staff  is  now  implementing  a 
limited  Integrated  Safety  Assessment 
Program  (ISAP)  for  the  Haddam  Neck 
Plant  The  purpose  of  ISAP  is  to 
prioritize  outstanding  NRC  requiremmts 
and  licensee  initiatives  resulting  in  an 
integrated  living  schedule  and  will  serve 
as  a  basis  upon  which  future  regulatory 
requirements  can  be  judged.  The 
licensee  believes  that  these  additiooal 
efforts  will  facilitate  a  better 
understanding  of  the  plant  design  bases 
when  the  updated  FI^A  is  submitted. 

The  licensee  in  its  October  11, 1986, 
exemption  request  identified  the 
milestones  for  the  completion  of  the 
FDSA  update  as  required  in  the  April  11, 
1985  exemption.  In  this  exemption 
request  the  licensee  requested  relief 
from  the  required  completion  date  until 
June  30,  im7. 


Enrironmental  Impact  of  the  Proposed 
Acthti 

The  proposed  exeo^)tioo  affects  only 
the  required  date  for  updating  the  FDSA 
and  does  not  affect  the  risk  of  frnditf 
accidents.  Thus,  post-accident 
radiological  releases  wiU  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  rMUotogical  impacts,  the 
proposed  exeoiptian  does  not  affect 
plant  non-radiological  effluents  and  has 
no  other  environmental  impact 
Therefore,  the  Commission  coocfaides 
there  are  no  aei^surable  radiological  or 
nonradiological  envinmmental  impacts 
aBsofTJated  with  t^  propoaod 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commision  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impacts  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  an  earlier  date  for  submittal  of 
the  updated  FDSA.  Such  an  action 
would  not  enhance  the  protection  of  the 
environment  and  would  result  in 
uimecessary  diversion  of  utility 
engineering  resources  from  other  work 
of  higher  safety  significance. 

Alteraative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  Haddam  Neck  Plant 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  October  11, 1985.  This  letter  is 
available  for  public  inspection  at  the 
Commissioo's  Public  Document  Room, 
1717  H  Street  NW..  Washington.  DC. 
and  at  the  Russell  LitH-ary,  123  Broad 
Street  Middletown,  Connecticut  06S47. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  Noyetnber  1965. 


it                                '           ■  .  ■          ■ 
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For  the  Nuclear  Regulatory  Commiuion.  House;  to  check  local  level  indication  at  SMALL  BUSIMPfiS  ,n„m.,Tr 

Denni.  M.  CnitehB«ld.  the  Refueling  Water  Storage  Tank  BUSINESS  AOMINISTRATION 

Assistani  Director  for  Safety  Assessment,  (RWST)  and  Condensate  Storage  Tank  [Owiaraltoii  of  CNmMw  Lmm  Aim  #22191 

SX'SSr'^'^''^^"'^*'"'  {CST):wKitom«AandlecertaTvalve.  „                 « «— U«  A.^  #22W 

\^Z^Z^v^x^ ,,  ^  o  ^  *«  P*P*^  Penetration  Area.  The  PennsyWrnila;  Declaration  of  Diaaster 

|FR  Doc.  85-27801  Fded  ii-2(MJ5;  8:45  amj  licensee  aUo  indicated  that  operators  ^o^  ^^ 

""""°°""^-" W^XR^r^Tr^'-^^  A.  a  result  of  the  President's  n,aior 

(Docket  No.  50-2471  Superheater  Building  which  contains  the  disaster  declaration  on  November  9, 

^^„.  ...  .    .^^        ^  »w»tchgear  and  controls  for  operation  of  1985. 1  find  that  the  Countiea  of 

Consolidated  Edison  Company  of  New  certain  ahatdown-related  duidds  M^^A^^^^r^^ 

Yort(  Inc  (Indian  PohHMiiH*^  «.     -"""*uwu  re,«n:u  pumps.  Allegheny,  Fayette,  Greene,  Somerset 

aJSrSSw  NaS S^^  e  ^^  ^'*™*'  ^"^  "^^  "^^  **  Washington,  and  Westmoreland 

v.enera«ng  unn  Na  2),  Exemption  section  ni.].  requirements  in  the  IP-2  constitute  a  disaster  loan  area  because 

*          1 1  sereenwell  area,  the  RWST  area  or  the  of  damage  from  severe  storms. 

The  Consolidated  Edison  Company  of  ^^^  ^"^^  However,  the  licensee  intends  landslides  and  flooding  beginning  on  or 

New  York  (the  licensee)  is  the  holder  of  *P  ^^^\\z^  the  pole-mounted  security  ^^^^  Novembw-  3. 1985.  Eligible 

Facility  Operating  License  No.  DPR-26  lighting  system  available  in  the  yard  persons,  firms,  and  organizations  may 

which  authorizes  operation  of  the  Indian  ^"^^  ^°^  ^^^^  areas.  The  security  ^''^  applications  for  loans  for  physical 

Point  Nuclear  Generating  Unit  No.  2  (IP-  lighting  will  provide  sufficient  damage  until  the  close  of  business  on 

2).  This  license  provides,  among  other  illumination  to  the  shutdown  January  10, 1966,  and  for  economic 

things,  that  it  is  subject  to  all  rules,  components  and  access  and  egress  ""J"*^  ""^'  August  11, 1986,  at:  Disaster 

regulations  and  Orders  of  the  routes  thereto,  that  are  associated  with  ^*  2  OfBca.  Small  Business 

Commission  now  or  hereafter  in  effect.  this  exemption.  In  addition,  the  security  Administration,  Richard  B.  Russell 

The  facility  consists  of  one  lighting  is  suppUed  power  from  the  "dera  Bldg.,  75  Spring  St.,  SW.,  Suite 

pressurized  water  reactor  at  the  security  diesel  and  ia,  therefore,  not  ®^  Atlanta,  Georgia  30303. 

licensees  site  located  in  Westchester  vulnerable  to  fire  loss  under  the  °'"  °*®'' locaHy  announced  locations. 

County,  New  Yerk.  postulated  fire  scenario.  The  interest  rates  are: 

n         I  i  -  1.3.4    Conclusions.  '*"*"' 

On  IvJovember  19, 1980,  the  Based  on  our  review,  we  conclude  "SSS"  '*^*  "***  """^^      ,um 

Commission  published  a  revised  section  ^^^  the  use  of  the  proposed  emergency  Homeowners "witho«t"crodit  aw 

10  CFR  50.48  and  a  new  Appendix  R  to  lighting  systems  provides  an  acceptable  able  elsewhere 4jOoo 

10  CFR  Part  50  regarding  the  fire  margin  of  safety  equivalent  to  that  Businesses    »»rith    cradit    available 

protection  features  of  nuclear  power  provided  by  the  technical  requirements  elsewhere... 8.000 

plants  (45  FR  76602).  The  revised  §  50.48  of  Section  HI.J.  Therefore,  the  licensee's  businesses  without  credit  available 

and  Appendix  R  became  effective  on  request  for  an  exemption  should  be  n.^^^       ""rl^Trr,", -T T~    *•"" 

February  17. 1981.  SecUon5a48{c)  granted.  Businesses    ^L)    without    credit 

established  the  schedules  for  satisfying  L  oZ  fnl'„  n^fi*^    "" •■••;• ". ^"^ 

the  pi^visions  of  Appendix  R.Sectia  ™  "d^iiS^'TilE^r'Xi:; 

ot  Appendix  R  contains  fifteen  Accordingly,  the  Commission  has  organisations) lojjoo 

subsections,  lettered  A  through  O.  each  determined  that,  pursuant  to  10  CFR  Part  The  number  assigned  to  this  disaster 

nL^.!S  ''*'^"  !'  requirements  for  a  50.12,  this  technical  exempUon  is  is  221906  for  physical  damage  and  for 

fe:trl\\7nudettI^S7anT^^^^^^  fifet/S,' '^'^r  "'"  °°^^"^«^'  economic  injury  the  number  is  636800.        • 

of  the  fifteen  subsections  UI I  is  the  .,     property  or  the  common  defense  (Catalog  of  Federal  DomesUc  Assistance 

subject  of  Sis  eremSreqiest  and  security,  and  is  otherwise  in  the  Program  Nos.  59002  and  59006). 

1.0.0    Technical  Exemption  P"d»c  interest.  The  Commission  hereby  Dated:  November  13, 1985. 

1.1.1    Exemption  Requested.  approves  the  requested  exemption  from  Bernard  Kulik. 

By  letter  dated  July  13. 1983  the  Appendix  R  of  10  CFR  Part  50  Section  Deputy  Associate  Administrator  for  Disaster 

licensee  requested  an  exemption  from  1"  Assistance. 

Section  III.J  of  Appendix  R  to  10  CFR  50  Pursuant  to  10  CFR  51.32.  the  (FR  Doc.  85-27854  Filed  11-20-85;  8:45  am] 

to  the  extent  that  it  requires  that  all  Commission  has  determined  that  the  biujno  cooc  m»s-oi-« 

areas  needed  for  operation  of  safe  issuance  of  the  Exemption  will  have  no  ~                          '                        ~ 

shutdown  equipment  and  in  access  and  significant  impact  oh  the  environment  [Dedaratloa  of  Oisastsr  Loan  Area  #22181 

egress  routes  thereto  be  provided  with  8-  (50  FR  45954). 

hour  battery  powered  emergency  Thi.  ovo,„„.i«„  i.  ow--..-  Virginia;  Declaration  of  Disaster  Loan 

lighting  units  This  exemption  is  effecUve  upon  issuance.  Area 

1.2    Discussion  and  Evaluation.  °f' ^'^  "}  ^ethesda.  Maryland  this  13th  day  d«  -.     ..         . 

To  effect  and  maintain  safe  shutdown  "^November  1985.  di«a»t.r  H^il^rlinn^  M  ^"*  V™^L^^ 

under  certain  fire  scenarios  the  licensee  ^^^  *«  Nuclear  Regulatory  Commission.  f^S  ,  finH^K»?rK   r     November  9. 

has  indicated  that  operators  would  need  Hugh  L  Thomp««.  Jr..  Xmarif  Sfle^h^nvXhl^t 

JheT?  SrrZw',?  a"''*^.'  «^j^^7* »°  ^^ctar.^^vis^-^jrfUcensing.  Officeof  Appomattox,  A^usta,'  Bath.  Bedford, 

ttie  lP-2  Sereenwell  Area;  to  operate  Nuclear  Reactor  Reguhtion.  BotPtonrt  Cttmr^M  riartro  rv»i« 

Sr,  ir^i  s,,'"",""  rr' """  .v-  *  '™  °"  '«™^ «"  "-»*^ »« -i  "-™^-  S'n  fc^'ut-te  * 

(IP-l)  Intake  Slruclure/Screenwell  „„«  cooc »».».  Highland.  Madison,  Montgomery. 
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Nelson,  Northumberland,  Page, 
Richmond.  Roanoke.  Rockbridge, 
Rockingham,  Shenandoah,  Stafford, 
Warren  and  Westmoreland,  and  the 
independent  Cities  of  Buena  Vista, 
Clifton  Forge,  Covington,  Harrisonburg, 
Lynchburg.  Richmond,  Roanoke,  Salem 
and  Waynesboro,  constitute  a  disaster 
loan  area  because  of  damage  from 
severe  storms,  landslides  and  flooding 
beginning  on  or  about  November  3, 1985. 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  January  10, 1986,  and  for 
economic  injury  until  August  11, 1988,  at: 
Disaster  Area  2  Office,  Small  Business 
Administration,  Richard  B.  Russell 
Federal  Bldg..  75  Spring  St.,  SW..  Suite 
822.  Atlanta,  Georgia  30303. 
or  other  locally  announced  locations. 
The  interest  rates  are: 

Homeowners  with  credit  available 
elsewhere 8.000 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  without  credit  available 
elsewhere _ 4.000 

Businesses  (EIDL)  without  credit 
available  elsewhere...- » 4.000 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations) .._„ 10.500 


The  number  assigned  to  this  disaster 
is  221806  for  physical  damage  and  for 
economic  injury  the  number  is  636700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  13, 1985. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  85-27855  Filed  11-20-85: 8:45  am] 

HLUNG  COOC  MnS-OI-M 

[Dedaration  of  Disaster  Loan  Araa  #2217] 

West  Virginia;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  7, 
1985, 1  find  that  the  Counties  of  Grant. 
Greenbrier,  Hardy,  Harrison,  Pendleton, 
Pocahantas,  Preston  and  Tucker 
constitute  a  disaster  loan  area  because 
of  damage  from  severe  storms, 
landslides  and  fiooding  beginning  on  or 
about  November  3. 1985.  Eligible 
persons,  firms,  and  organizations  may 
file  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
January  6, 1986,  and  for  economic  injury 


until  August  7. 1986.  at:  Disaster  Area  2 
Office,  Small  Business  Administration, 
Richard  B.  Russell  Federal  Bldg.,  75 
Spring  St..  SW.,  Suite  822.  Atlanta, 
Georgia  30303. 

or  other  locally  announced  locations. 
The  interest  rates  are: 

P»rcuH 

Homeowners  with  credit  available 
elsewhere _ aOOO 

Homeowners  without  credit  avail- 
able elsewhere — 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  tvithout  credit  available 
elsewhere _ 4.000 

Businesses  (EIDL)  without  credit 
available  elsewhere -     4.000 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations) 10.500 


The  number  assigned  to  this  disaster 
is  221706  for  physical  damage  and  for 
economic  injury  the  number  is  636600. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Date:  November  8, 1985. 
Barnard  Kulili, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  85-27856  Filed  11-20-85;  8:45  am] 

aauNQ  cooc  Mns-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfte  Secretary 

Fitness  Determination  of  Golden 
States  Airlines 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  85-11-42, 
Order  to  Show  Cause  and  Grant  of 
Exemption  (D.  43445). 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Golden  States  Airlines  is  fit,  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(c)(2)  of  the  Federal 
Aviation  Act,  as  amended,  and  that  the 
aircraft  used  in  this  service  will  conform 
to  applicable  safety  standards.  Pending 
the  outcome  of  the  fitness  review,  the 
Department  has  granted  Golden  State 
an  emergency  exemption  to  begin  its 
proposed  commuter  operations. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Special  Authorities 
Division,  Room  8420,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590,  and  serve  them 


on  all  persons  listed  in  Attachment  A  to 
the  order.  Objections  shall  be  filed  no 
later  than  December  6, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Catherine  Terry,  Special 
Authorities  Division,  Department  of 
Transportation,  400  7th  Street,  SW.,' 
Washington,  DC  20590  (202)  755-3812. 

Dated:  November  15, 1985. 
Matthew  V.  Scocozsa. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

|FR  Doc.  85-27725  Filed  11-20-85:  8:45  am] 

Bai.lNO  COOE  4«10-62-M 


[Doclcet  43419] 

Horizon  Air  et  al.;  Application 

Issued  by  the  Department  of 
Transportation  on  the  14th  day  of  November 
1985. 

Order 

On  September  23, 1985.  Horizon  Air 
Industries,  Inc.  d/b/a  Horizon  Air 
("Horizon"),  Cascade  Airways,  Inc. 
("Cascade"),  Vanguard  Ventures,  Inc. 
( "Vanguard"),  AIC  Management 
Corporation,  American  Investment 
Corporation,  and  Field  Point  Holding 
Corporation  filed  a  joint  application  for 
approval  under  section  408  of  the 
Federal  Aviation  Act,  49  U.S.C.  1378,  of 
the  acquisition  of  Cascade  by  Horizon. 

Field  Point  Holding  Corporation  owns 
82  percent  of  Cascade's  outstanding 
stock,  the  balance  being  held  by 
Cascade's  president  and  employees. 
Under  the  proposed  acquisition.  Horizon 
will  buy  Field  Point's  shares  of  Cascade 
stock.*  Cascade  and  Horizon  serve 
points  in  the  Pacific  Northwest,  mostly 
with  commuter  aircraft,  but  each  holds 
section  401  certificate  authority  (49 
U.S.C.  1371)  and  conducts  some 
operations  with  large  jet  aircraft. 

The  applicants  state  that  Cascade's 
worsening  financial  difficulties  led 
Vanguard  to  attempt  to  sell  its  Cascade 
stock.  Following  several  unsuccessful 
negotiations  with  other  parties,  Horizon 
agreed  to  purchase  the  Cascade  stock 
on  July  31, 1985.  However,  despite  the 
stock  purchase  agreement,  Cascade  filed 
for  protection  from  its  creditors  under 
Chapter  11  of  the  Bankruptcy  Code  on 
August  12, 1985.  The  applicants  state 
that  Cascade  has  been  able  to  continue 
operating  since  then  only  because 
Horizon  has  loanded  Cascade  funds  to 
support  its  operations.  Horizon  made 


■  Field  Point  Holding  is  a  whollyKiwned 
subsidiary  of  American  Investors  Corporation, 
which  is.  in  turn,  wholly-owned  by  AIC 
Management  Corporation,  a  subsidiary  of  Vanguard 
Ventures.  Inc. 
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these  locuis  pursuant  to  a  financing 
agreement  (Ex.  HCXL\-102(a)),  yrhkh 
restricts  Cascade's  operational  freedom 
and  apparently  limits  the  routes  which 
may  be  operated  by  Cascade.  See 
Financing  Agreement,  Para.  2J.  The 
applicants  further  state  they  believe  that 
this  agreement  required  no  prior 
approval  from  the  Department,  but  they 
seek  the  Department's  approval  to  the 
extent  requried.  Ap.  p.  7,  n.4. 

The  applicants  request  expeditious 
processing  of  the  application  through 
show  cause  procedures.  They  claim  that 
the  transaction  poses  no  threat  to 
competition  in  any  relevant  maricet  in 
light  of  the  presence  of  actual  and 
potential  competitors  and  the  absence  of 
entry  barriers.  They  further  contend  that 
the  proposal  falls  within  the  "failing 
company  doctrine,"  which  permits 
approval  of  otherwise  anticompetitive 
transactions.  Furthermore,  they  submit 
that  the  precarious  financial  state  of 
Cascade  requires  prompt  approval.  The 
applicants  do  not  seek  antitrust 
immunity  under  section  414  of  the  Act, 
49  U.S.C  1384.  Horizon  states  that  it  will 
not  accept  the  imposition  of  labor 
protective  provisions  (LPPs)  as  a 
condition  to  section  408  approval. 
The  applicants  filed  substantial 
portions  of  the  information  required  by 
part  303  of  the  Department's  regulations. 
14  CFR  Part  303,  but  request  an 
exemption  from  the  filing  requirements 
for  Cascade's  parent  corporations.  The 
applicants  assert  that  those  corporations 
will  hold  no  other  aviation  interests 
once  the  sale  of  their  Cascade  stock  is 
approved.  They  accordingly  consider  the 
data  requirements  of  Part  303 
unnecessary  as  appleid  to  the  parent 
corporations. 

After  review  of  the  application,  the 
Department's  staff  informally  asked 
applicants'  counsel  to  file  additional 
information  on  Vanguard's  earlier 
efforts  to  sell  Cascade  and  to  review  the 
applicants'  records  to  see  whether  the 
original  apphcation  contained  all  the 
material  required  by  S  303.13(c)  of  the 
Department's  rules,  which  requires  the 
filing  of  documents  on  such  matters  as 
competition,  new  entry,  profitability, 
and  scheduling.*  hi  response,  the 
apphcants  by  October  21  filed 
Vanguard's  documents  on  its  efforts  to 
sell  Cascade  and  the  two  carriers' 
materials  required  by  S  303.13(c),  and 
asked  for  confidential  treatment  for 
those  filings.  The  applicants  also  filed 
copies  of  relevant  pleadings  form 
Cascade's  bankruptcy  proceeding. 


"The  staETi  tnfonnal  reqaest  wag  confinned  by 
an  Octokwr  11, 1985,  letter  to  applicanu  coudmI  a 
copy  of  \*hlcfa  U  included  In  the  docket  of  this 
proceeding. 


Before  the  applicants  ffled  this 
additional  material,  the  Office  of  the 
Attorney  General  of  the  State  of 
Washfaigton  (the  "Slate")  filed 
objections  to  the  sufficiency  erf  the 
application.*  The  State  submitted  that 
the  applicants'  initial  non-compliance 
with  Part  303  prevented  any  informed 
analysis  of  the  effects  of  the  transaction. 
The  State  also  objected  to  exempting 
Cascade's  parent  corporations  from  Part 
303.  It  asked  the  Department  either  to 
dismiss  the  application  or  to  require  the 
applicants  to  file  additional  faiformation. 
The  Air  Line  Pilots  Association 
("ALPA")  filed  comments  contending 
that  the  Department  mast  hnpose  IPFa 
if  it  approves  Horizon's  acquisition  of 
Cascade. 

The  applicants  filed  a  response  to  the 
State's  ob|ecti(Hi8  which  contended  that 
the  application  was  substantiaUy 
complete. 

Request  for  Comments 

The  Department's  antitrust  rules, 
effective  on  August  30, 1985,  provide 
that  interested  parties  may  file 
comments  on  a  section  408  application 
twenty-one  days  after  the  application's 
filing.  14  CFR  303.42.  In  this  case,  the 
comment  period  would  have  closed  on 
October  15, 1985;  however,  the  initial 
application's  incompleteness  has 
necessitated  an  alteration  of  the 
procedural  schedule  to  enable  other 
persons  to  comment  on  the  application. 
See  14  CFR  303.04.  The  applicants 
submitted  sufficient  information  by 
Octobn  21  to  allow  the  Department  to 
begin  processing  the  application  and 
other  persons  to  respond  to  the 
apphcation.  Accordingly,  we  will  set  a 
schedule  for  public  comment  on  the 
ejiplication. 

We  find,  however,  that  the  appUcants 
have  not  provided  sufficient 
documentation  if  they  wish  us  to 
consider  approving  the  transaction 
under  the  "failing  company"  doctrine  or 
section  408's  savings  clause,  as 
discussed  below.  We  are  therefore 
requiring  the  applicants  to  provide  us 
additional  documentation  if  they  wish 
us  to  apply  the  "failing  company" 
doctrine  or  the  savings  clause.  We  have 
decided  to  allow  interested  persons  to 
comment  on  the  application  within 
twenty-one  days  from  the  date  that  the 
applicants  either  provide  the  additional 
documentation  required  for  the  "failing 
company"  doctrine  and  the  savings 
clause  or  the  date  that  the  applicants 
notify  us  and  the  other  parties  that  they 
choose  not  to  seek  approval  on  those 
grounds.  Comments  may  address  the 


merits  of  the  application,  whether 
additional  information  should  be 
required  from  the  applicants,  what 
procedures  should  be  followed  in 
considering  the  application,  and  other 
matters  inte^sted  persons  wish  to  raise 
at  this  time.  Any  person  who  wishes  the 
Department  to  conduct  an  oral 
evidentiary  hearing  on  the  application 
must  specify  the  disputed  material 
issues  offset  that  cannot  be  resolved 
without  such  a  hearing.  We  will 
consider  ALPA's  previously-filed 
comments  when  we  consider  the 
responses  to  this  order,  but  ALPA  may 
file  adcfitional  comments  if  its  chooses. 
We  win  also  rule  on  the  applicants' 
request  to  exempt  Cascade's  parent 
corporations  bom  the  requirements  of 
Part  303  of  our  regulations  after  we 
review  the  comments  on  the  application. 
At  the  same  time,  we  will  determine 
whether  the  financing  agreement 
required  approval  under  section  408  and, 
if  so,  what  further  action  (e^.,  approval 
or  enforcement  review  or  both)  is 
warranted. 

Additional  Infonnatioo  Requirements 

Although  the  Department  has 
determined  to  begin  reviewing  the 
application  on  its  merits,  the 
Department  finds  that  additional 
information  is  required  with  respect  to 
the  "failing  company"  doctrine  as  a 
potential  ground  for  approving  Horizon's 
acquisition  of  Cascade.*  The  applicants 
have  asked  us  to  rely  on  this  doctrine  as 
a  basis  for  approving  the  acquisition: 
however,  the  applicants  have  not  filed 
adequate  documentation  to  permit  our 
consideration  of  it. 

Therefore,  if  the  applicants  wish  us  to 
rely  on  the  "failing  company"  doctrine, 
they  must  submit  affidavits  from  the 
appropriate  officers  of  Cascade  and 
Vanguard  discussing  in  detail  Cascade's 
dependence  on  additional  financing  to 
maintain  operations,  its  inability  to 
obtain  additional  financing  from  anyone 
but  Horizon,  and  Vanguard's  inability  to 
sell  its  interest  in  Cascade  to  anyone  but 
Horizon.  The  affidavits  should  also 
explain  why  Cascade  found  it  necessary 
to  seek  protection  under  chapter  11  of 
the  Bankruptcy  Code.  In  addition,  the 
applicants  must  file  copies  of  all 
Cascade  and  Vanguard  documents 
relevant  to  their  claims  that  Cascade 
cannot  maintain  operations  without 
Horizon's  financial  assistance  and  that 
the  "failing  company"  doctrine  is 
applicable.  The  appUcants  should  file 
the  affidavits  and  other  documents 


'  We  will  grant  the  State's  motion  for  leave  to  Rle 
its  objections. 


*  South  west  AiHinea-Muae  A  ir  Sttow-Coum 
Acquisition  Proceeding.  Orders  B5-6-2S  (May  3, 
1965)  at  20-22  and  85-6-79  (June  24. 198SJ  at  21-27. 
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fourteen  d»ys  after  the  issuance  of  this 
order. 

The  applicants  also  have  asked  the 
Department  to  approve  the  Acquisition 
under  section  408'8  savings  clause,  if  the 
Department  fmds  that  the  transaction 
will  result  in  a  monopoly  or  a 
substantial  reduction  in  competition. 
The  savings  clause  allows  the 
Department  to  approve  an 
anticompetitive  transaction  if  its  effects 
are  outweighed  in  the  public  interest  by 
meeting  significant  transportation  needs 
and  conveniences  which  wt)uld  not  be 
satisfied  by  reasonably  available,  less 
anticompetitive  alternatives.  Section 
408(b)(lj(B)  of  the  Act.  The  application, 
however,  does  not  include  an  adequate 
response  to  the  filing  requirements 
applicable  to  a  party  seeking  section  408 
approval  under  the  savings  clause, 
§  303.15,  although  the  proponents  of  the 
transaction  must  demonstrate  the 
applicability  of  the  savings  clause.  If  the 
applicants  nonetheless  wish  us  to 
consider  approving  Horizon's 
acquisition  on  these  grounds,  they  must 
file  the  material  required  by  §  303.15 
fourteen  days  after  this  order's  issuance. 

We  recognize  the  applicants'  interest 
in  obtaining  an  early  approval  for 
Horizon's  acquisition.  We  intend  to  rule 
promptly  on  the  merits  of  their 
application,  but  our  ability  to  do  so 
largely  depends  on  the  applicants' 
timely  submission  of  the  additional 
information  required  by  this  order  and 
needed  for  our  review  of  the  transaction. 

The  State's  Objection 

The  State  argues  that  the  application 
is  incomplete  with  respect  to  equipment 
and  facilities  information  (14  CFR 
303.12),  fmancial  and  competitive  data 
(14  CFR  303.11  and  303.13,  respectively), 
and  resource  availability  (14  CFR 
303.14). 

We  agree,  in  part,  with  the  State's 
objections,  particularly  with  the 
contention  that  the  application's 
information  is  insufficient  to  allow 
consideration  of  the  "failing  company" 
doctrine.  However,  the  earlier  staff 
requests  that  the  applicants  file 
documentation  on  Vanguard's  efforts  to 
sell  Cascade,  and  this  order's 
requirement  for  additional  information,-' 
address  that  problem.  The  State  also 
alleged  that  the  original  application's 
Tiling  of  competitive  information  appears 
to  be  incomplete,  but  the  later  filing  of 
information  and  this  order's 
requirements  should  also  serve  to 
remedy  that  problem. 

The  State,  on  the  other  hand, 
incorrectly  asserted  that  the  applicants 
failed  to  file  adequate  information  on 
airport  facilities  and  potential 
restrictions  on  entry  at  any  airport.  We 


believe  the  application  is  adequate  in 
these  areas.  If,  however,  the  State  can 
show  that  other  carriers  may  not  be  able 
to  gain  entry  into  one  or  more  of  the 
airports  served  by  the  applicants,  we 
would  consider  requiring  additional 
information. 

Confidentiality 

The  applicants  requested  confidential 
treatment  for  the  documentation 
submitted  after  filing  of  the  original 
application.  We  will  grant  the  motion, 
subject  to  reconsideration  at  any  time 
for  good  cause  shown.  Counsel  and 
experts  for  other  parties  may  inspect  the 
documents  on  the  submission  of  an 
affidavit  stating  that  he  or  she  will 
preserve  the  confidentiality  of  the 
information  contained  in  the  documents. 
See  Order  85-7-17  (July  3, 1985)  at  2. 

Accordingly, 

1.  We  direct  the  applicants  to  file 
within  14  calendar  days  all  material 
relevant  to  the  "failing  company" 
doctrine  and  the  transaction's  public 
benefits  under  the  savings  clause  of 
section  408,  if  the  applicants  wish  the 
Department  to  consider  approval  of  the 
transaction  under  either  theory; 

2.  We  direct  interested  parties  to  file 
their  comments  on  the  application 
within  21  calendar  days  after  the 
applicants  either  provide  the 
documentation  called  for  by  ordering 
paragraph  1  or  give  notice  to  the 
Department  and  the  parties  that  the 
applicants  do  not  wish  to  consider 
approval  of  the  transaction  under  either 
the  "failing  company"  doctrine  or  the 
savings  clause  of  section  408; 

3.  We  grant,  subject  to 
reconsideration  at  any  time  for  good 
cause  shown,  the  applicants'  motion  for 
confidential  treatment; 

4.  We  grant  the  request  of  the  State  of 
Washington  for  leave  to  file  its 
objections:  and 

5.  This  order  will  be  published  in  the 
Federal  Register. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  85-27728  Filed  11-20-65:  B:45  am] 

BILUNQ  CODE  M10-C2-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Anctiorage,  AK 

aqency:  Federal  Highway 
Administration  (FHWA),  DOT, 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environment  impact  statement  will  be 


prepared  for  a  proposed  highway  project 
in  the  Municipality  of  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Neunaber,  Operations  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1648,  Juneau,  Alaska  99801, 
Telephone  (907)  586-7428;  Merlyn  L. 
Paine,  Central  Region  Environmental 
Coordinator,  Alaska  Department  of 
Transportation  and  Public  Facilities, 
P.O.  Box  196900.  Anchorage,  Alaska 
99519-6900,  Telephone  (907)  266-1508. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Facilties  (ADOT&PF),  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  proposed 
improvements  to  C  Street  in  the 
Municipality  of  Anchorage  (MOA), 
Alaska.  The  proposed  action  is  the 
construction  of  an  expressway  facility 
along  the  C  Street  corridor  between 
Minnesota  Drive  and  Tudor  Road.  The 
proposed  project  is  approximately  four 
miles  long;  one  and  one-half  miles  of  the 
length  will  be  construction  on  a  new 
location  (between  Minnesota  Drive  and 
Dimond  Boulevard). 

Proposed  imrpovements  would 
include:  four  to  six  express  lanes  for 
through  traffic  along  the  entire  length  of 
the  project;  a  one-way  street  system  on 
each  side  of  the  express  lanes  which 
would  have  at-grade  intersections  with 
all  existing  arterial  and  collector  streets 
for  local  access;  full  urban  interchanges 
at  Tudor  Road,  Dimond  Boulevard,  and 
Minnesota  Drive;  modified  urban 
interchanges  at  100th  Avenue,  92nd 
Avenue,  Dowling  Road,  and 
International  Airport  Road  intersections; 
grade  separations  (over  or 
undercrossings)  at  the  Alaska  Railroad 
(Neilsen  Way),  64th  Avenue,  68lh 
Avenue,  and  76th  Avenue  (76th  Avenue 
would  have  access  ramps  to  and  from 
the  north);  a  new  bridge  crossing 
Campbell  Creek;  facilities  for 
pedestrian,  bicyclists,  handicapped,  and 
transit  users;  signalization  and 
illumination;  and  a  drainage  system.  The 
proposed  would  be  stage  constucted. 

The  proposed  action  is  necessary  to 
meet  current  and  future  traffic  demands 
on  the  facility.  The  existing  C  Street 
facility  between  Dimond  Boulevard  and 
Tudor  Road  is  primarily  a  two-lane 
street  with  a  40-foot  paved  surface. 
South  of  Dimond  Boulevard,  C  Street 
does  not  presently  exist.  The  major 
intersections  in  the  proposed  project 
area  are  currently  operating  near 
capacity  during  peak  hours.  The 
proposed  action  is  an  integral  part  of  the 
Anchorage  Metropolitan  Area 
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Transportation  Study  (AMATS)  Long 
Range  Transportation  Plan  and 
Transportation  Improvements  Plan  and 
the  MOA  Official  Streets  and  Highway 
Plan. 

Alternatives  to  tlie  proposed  action 
which  would  be  considered  in  the  EIS 
incude:  widening  the  existing  facility 
with  at-grade  intersections; 
transportation  systems  management; 
mass  transit;  and  making  no 
improvements  (No-Build  Alternative). 

A  scoping  process  to  identify  the  full 
range  of  issues  related  to  the  proposed 
action  will  include  solicitation  of 
comments  from  appropriate  Federal, 
State,  and  local  agencies,  private 
organizations,  and  the  public.  This 
process  will  most  likely  include  formal 
and  informal  meetings  and  written 
correspondence.  All  meetings  will  be 
announced  well  in  advance  oFtheir 
scheduled  dates. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction) 

Issued  on:  November  13, 1985. 
Robert  E.  Ruby, 

Assistant  Division  Administrator,  Federal 
Highway  Administration,  Juneau,  Alaska. 
|FR  Doc.  85-27751  Filed  11-20-85;  8:45  am] 

BILLING  CODE  4S10-22-M 


Environmental  Impact  Statement;  Saint 
Paul,  MN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTIOM:  Notice  of  Intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Saint  Paul.  Minnesota. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tom  Fudaly,  Area  Engineer.  Federal 
Highway  Administration,  Suite  490, 
.  Metro  Square  Building,  Saint  Paul, 
Minnesota  55101,  Telephone  (612)  349- 
5238,  or  Mr.  Robert  Peterson  Associate 
City  Engineer.  City  Hall  Annex,  Saint 
Paul,  Minnesota  55102,  Telephone  (612) 
29a-5070. 

SUPPUMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the 
Minnesota  Department  of 
Transportation  and  the  City  of  Saint 
Paul,  intends  to  prepare  a  draft 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  street  construction 
project  in  the  City  of  Saint  Paul  referred 
to  as  the  Sbepard  Road  Improvement 
and  Construction  project.  The  project 
consists  of  two  (2)  separate,  but  related, 
projects.  The  first  involves  the 
upgrading  of  existing  Shepard  Road  and 


Warner  Road  from  the  vicinity  of 
Randolph  Avenue  to  the  proposed  East 
Central  Business  District  (ECBD) 
Bypass,  while  the  second  involves  the 
construction  of  a  new  segment  of 
Shepard  Road,  referred  to  as  the  ECBD 
Bypass,  between  Warner  Road  and  I- 
35E  (north  of  downtown  Saint  Paul).  TTje 
proposed  project  generally  consists  of 
the  construction  or  reconstruction  of  a 
divided  four  (4)  lane  arterial  type  street 
The  total  project  length  will  be  from  4.75 
to  5.25  miles  depending  on  the  specific 
location  corridor  and  final  alignment 
sleeted. 

Various  alignment  alternatives  are 
being  considered  along  the  entire  length 
of  the  project,  particulariy  along 
Shepard  Road  between  Randolph 
Avenue  and  Chestnut-Eagle  Street,  at 
the  Shepard  Road-Warner  Road-ECBD 
Bypass  interchange  area,  and  at  the 
ECBD  Bypass  connection  to  I-35E  north 
of  downtown  Saint  Paul.  Some  of  these 
alternatives  may  be  dropped  form 
consideration  while  others  are  added  as 
a  result  of  the  scoping  process.  The  "Do 
Nothing"  or  "No  Build"  alternative  will 
also  be  evaluated  in  the  environmental 
review  process. 

A  task  force  will  be  formed, 
comprised  of  representatives  fixim  the 
public  and  all  interested  agencies  and 
parties  to  participate  in  the  scoping 
process.  Information  will  be  sent  to 
Federal,  State  and  local  agencies  that 
may  have  an  interest  in  the  project  to 
inform  them  of  the  proposed  project  and 
scoping  progress,  as  well  as  to  solicit 
their  comments  and  concerns. 

To  ensure  that  the  full  range  of  issues 
related  to  this  project  are  addressed  and 
all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
project  and  the  EIS  should  be  directed  to 
the  FHWA  or  the  City  of  Saint  Paul  at 
the  addresses  provided  above. 

Issued  on  November  13, 1985. 
Alan  I.  Friesen, 
District  Engineer. 
[FR  Doc.  85-27829  Filed  11-20-85;  8:45  am] 

8ILUNO  CODE  4910-23-W 


Federal  Railroad  Administration 

[FRA  Waiver  Petition  Docket  No.  HS-85-11. 
ttc] 

Uttle  Rock  &  Western  Railway  Corp.  et 
al.;  Exemption 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  eleven 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  the 


provisions  of  the  Hours  of  Service  Act 
(83  Slat,  464,  Pub.  L  91-169, 45  U.S.C. 
64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  for  a  period  in  excess  of  twelve 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  not  more  than 
fifteen  employees  who  are  subject  to  the 
statute  to  seek  an  exemption  from  the 
twelve-hour  limitation. 

Little  Rock  and  Western  Railway  Corp. 
(LRWN) 

[FRA  Waiver  Petition  Docket  No.  HS-as-ll] 

The  LRWN  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  sixteen  hours  in 
any  tvrenty-four  hour  period. 

The  LRWN  states  that  it  is  not  their 
intention  to  employ  a  train  crew  over 
twelve  (12)  hours  per  day  under  normal 
operating  conditions,  but  that  this 
exemption,  if  granted,  would  help  their 
operation  if  they  encountered  unusual 
operating  conditions  or  circimistances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

AT&L  Railroad  Company  (ATfld.) 

[FRA  Waiver  PeUtion  Docket  No.  HS-85-12) 

The  AT&L  seeks  this  exemption  so 
that  it  can  permit  certain  employees  to 
remain  on  duty  not  more  than  sixteen 
hours  in  any  twenty-four  period. 

The  AT&L  provides  switching  service 
between  Watonga,  Oklahoma,  and  El 
Reno,  Oklahoma,  a  distance  ojf  39.7 
miles.  The  normal  operation  of  the 
railroad  calls  for  only  one  (1)  train  per 
day,  with  work  completed  within  the 
twelve  hour  limitation.  This  exemption, 
if  granted,  would  allow  the  carrier  to 
function  if  they  encountered  unusual 
operating  conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Kankakee,  Beaverville  and  Southern 
RaUroad  (KB&S) 

[FRA  Waiver  Petition  Docket  No.  HS-85-13] 

The  KB&S  seeks  this  exemption  so 
that  it  can  permit  certain  employees  to 
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remain  on  duty  not  more  than  sixteen 
hours  in  any  twenty-four  hour  period. 

The  KB&S  provides  switching  service 
to  six  grain  elevators  and  stores  empty 
cars  for  two  private  rail  car  owners.  The 
nonnal  operation  of  the  railroad  calls  for 
only  one  (Ij  train  per  day,  with  work 
completed  within  eight  to  ten  hours. 
This  exemption,  if  granted,  would  allow 
the  carrier  to  function  if  they 
encountered  unusual  operating 
conditions  or  circumstances. 

The  petitioner  indicates  that^'anting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  afFect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Tennkeo  Railroad  ComfMoy  (TK) 

IFRA  Waiver  Petitioa  Docket  No.  t«-«5-14] 
The  TK  seeks  this  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  sixteen  hours  in 
any  twenty-four  hour  period. 

The  TK  provides  service  between 
Dyersburg.  Tennessee,  to  Hickman, 
Kentucky,  a  distance  of  51.7  miles.  The 
normal  operation  of  the  railroad  calls  for 
only  one  (1)  train  per  day,  with  work 
completed  within  the  twelve  hour 
limitation.  This  exemption,  if  granted, 
would  allow  the  carrier  to  function  if 
they  encountered  unusual  operating 
conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Maryland  ft  Delaware  Railroad  (MU9) 

[FRA  Waiver  Petition  Docket  No.  HS-85-15) 

The  M&D  seeks  this  exemption  so  that 
it  can  permit  certain  employees  to 
remain  on  duty  not  more  than  sixteen 
hours  in  any  twenty-four  hour  period. 

The  M8tD  provides  line  haul  and 
industrial  switching  service  on  117  miles 
of  track  located  in  the  states  of 
Maryland  and  Delaware.  The  normal 
operation  of  the  railroad  calls  for  only 
one  {!)  train  per  day,  with  work 
completed  within  the  twelve  hour  limit. 
This  exemption,  if  granted,  would  allow 
the  carrier  to  function  if  they 
encountered  unusual  operating 
conditions  or  circumstances. 

The  petitoner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  Rfteen 
employees  and  has  deoMNistrated  good 
cause  for  granting  this  exemption. 


Green  Mountain  Railroad  (GM) 

(FRA  Waiver  Petition  Docket  No.  HS-85-18| 

The  GM  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  sixteen  hours  in 
any  twenty-four  hour  period. 

The  GM  provides  service  between 
Bellows  Falls,  Vermont,  and  Rutland, 
Vermont,  a  distance  of  50  miles.  The  GM 
states  that  it  is  not  their  intention  to 
operate  a  train  crew  over  twelve  (12) 
hours  per  day  under  normal  operating 
conditions,  but  that  this  exemption,  if 
granted,  would  help  their  operation  if 
they  encountered  imusual  operating 
conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversley  affect  safety. 
Additionally,  the  petitoner  asserts  that  it 
employes  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Ootaiio  Midland  Railroad  (OM) 

(FRA  Waiver  Petition  Docket  No.  HS-«5-18J 

The  OM  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  sixteen  hours  in 
any  twenty-four  hour  period. 

The  OM  provides  service,  on  two 
interconnected  lines  joined  at 
Wallington,  New  Yoric  The  first  line  is 
between  Newark,  New  York  and  Sodus 
Point,  New  York,  a  distance  of  15  miles. 
The  second  line  is  between  West 
Webster,  New  York  and  Red  Creek, 
New  York,  a  distance  of  4a6  miles. 
Total  mileage  operated  by  the  OM  is 
5S.6  miles. 

The  OM  states  that  it  is  not  their 
intention  to  operate  a  train  crew  over 
twelve  (12)  hours  per  day  under  normal 
operating  conditions,  but  that  this 
exemption,  if  granted,  would  help  their 
operation  if  they  encountered  unusual 
operating  conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitoner  asserts  that  it 
employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Pioneer  VaHey  Railroad  (FY) 

(FRA  Waiver  PatiUon  Docket  No.  HS-B5-19] 

The  PV  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  sixteen  hours  in 
any  twenty-four  hour  period. 

The  PV  provides  fireight  service 
between  Hoiyoke  and  Westfield. 
Massachusetts,  a  distance  of  24  miles  in 
addition,  the  PV  is  a  cmttract  operation 


for  a  non-profit  excursion  company, 
hauling  passengers  on  weekends  and 
special  occasions. 

The  PV  states  that  it  is  not  their 
intention  to  operate  a  train  crew  over 
twelve  (12)  hours  per  day  under  normal 
operating  conditions,  but  that  this 
exemption,  if  granted,  would  help  their 
operation  if  they  encountered  unusual 
operating  conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversley  effect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

West  Tennessee  Railroad  (WT) 

(FRA  Waiver  Petition  Docket  No.  HS-«5-20] 

The  WT  seeks  this  exemption  so  that 
it  can  permit  certain  employees  to 
remain  on  duty  not  more  than  sixteen 
hours  in  any  twenty-four  hour  period. 

The  WT  provides  service  between 
Kenton  and  Jackson,  Tennessee,  a 
distance  of  47  miles.  The  normal 
operation  of  the  railroad  calls  for  only 
one  (1)  train  per  day,  with  work 
completed  within  the  twelve-hour 
limitation.  This  exemption,  if  granted, 
would  allow  the  carrier  to  function  if 
they  encountered  unsual  operating 
conditions  or  circumstances. 

The  petitoner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Illinois  arid  Rock  Rhrer  Railroad  (IROC) 

(FRA  Waiver  Petition  Docket  Na  HS-65-21] 

The  IROC  seeks  this  exemption  so 
that  it  can  permit  certain  employees  to 
remain  on  duty  not  more  than  sixteen 
hours  in  any  twenty-four  hour  period. 

The  nonnal  operation  of  the  railroad 
calls  for  only  one  (1)  train  per  day,  with 
work  completed  within  the  twelve-hour 
limitation.This  exemption,  if  granted, 
would  allow  the  carrier  to  function  if 
they  encountered  unusual  operating 
conditions  or  circxmistances. 

The  petitioners  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  effect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Ontario  Central  Raihroad  (DC) 

(PRA  Waiver  Petition  Docket  No.  HS-85-22] 

The  OC  aeeks  this  exemption  so  ttiat 
it  can  permit  certain  employees  to 
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remain  on  duty  not  more  than  sixteen 
hours  in  any  twenty-four  hour  period. 

OC  provides  service,  between  East 
Shortsville  and  West  Victor,  New  York, 
a  distance  of  12.9  miles.  The  OC  states 
that  it  is  not  their  intention  to  operate  a 
train  crew  over  twelve  (12)  hours  per 
day  under  normal  operating  conditions, 
but  that  this  exemption,  if  granted, 
would  help  their  operation  if  they 
encountered  unusual  operating 
conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  a  hearing  or 
other  opportunity  for  oral  comments 
since  the  facts  do  not  appear  to  warrant 
it.  Communications  concerning  the 
proceedings  should  identify  the  docket 
number  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Communications  received  before 
January  10, 1986  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  will  be 
considered  as  far  as  practicable. 

All  comments  received  will  be 
available  for  examiniation  both  before 
and  after  the  closing  date  for  comments 
during  regular  business  hours  (9  a.m.-5 
p.m.)  in  Room  8201,  Nassif  Building,  400 
Seventh  Street.  SW..  Washington.  D.C. 
20590. 

Issued  in  Washington,  D.C,  on  November 
15. 1963. 

J.W.  Walsh, 

Associate  Administrator  for  Safety. 

|FR  Doc.  85-27791  Filed  11-20-85;  8:45am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IP85-12;  Notice  2] 

Sumitomo  Rubber  Industries,  Ltd.; 
Grant  of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

This  notice  grants  the  petition  by 
Sumitomo  Rubber  Industries,  Ltd.,  of 
Kobe.  Japan,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  a 
noncompliance  with  49  CFR  571.109, 


Motor  Vehicle  Safety  Standard  No.  109, 
"New  Pneumatic  Tires — Passenger 
Cars".  Th.e  basis  of  the  grant  was  that 
the  noncompliance  is  inconsequential  as 
it  relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  July  29. 1985.  and  an 
opportunity  afforded  for  comment  (50  PR 
30778). 

Paragraph  section  4.3(e)  of  Standard 
No.  109  requires  that  the  sidewall  of 
each  tire  be  labeled  with  the  actual 
number  of  plies  in  the  sidewall.  and  the 
actual  number  of  plies  in  the  tread  area, 
if  different.  Sumitomo  produced  6,821 
SC675  White  Slim  Line  passenger  car 
tires,  size  designation  P215/75R14. 
where  the  actual  number  of  plies  in  the 
tread  area  was  mistakenly  labeled  as 
"4"  plies  instead  of  "6"  plies.  The 
incorrect  labeling  indicates  'TREAD  4 
PUES  2  POLYESTER  +  2  STEEL  +  2 
NYLON"  whereas  the  correct  labeling 
should  indicate  "TRE7\D  6  PLIES  2 
POLYESTER  +  2  STEEL  +  2  NYLON". 
The  tires  were  manufactured  during  the 
period  from  October  16. 1983  through 
June  9, 1985. 

Sumitomo  has  impounded  509  of  the 
tires  in  its  possesion  and  all  recovered 
tires  were  rebranded  with  the  correct 
information  of  "6  PLIES".  Of  the 
remaining  tires.  5,860  were  shipped  to 
the  United  States.  216  to  Puerto  Rico, 
and  236  to  Canada.  Therefore,  this 
petition  affects  6.076  passenger  car  tires 
shipped  to  jurisdictions  covered  by  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.]. 

Sumitomo  argued  that  the 
noncompliance  is  inconsequential 
because  the  failure  to  label  property  has 
no  impact  on  motor  vehicle  safety  and 
the  tires  otherwise  comply  with 
Standard  No.  109. 

No  comments  were  received  on  the 
petition. 

After  consideration,  NHTSA  has 
concluded  that  the  labeling  error  is  an 
obvious  one  since  it  is  followed  by  a 
discrete  count  of  the  six  plies  of  generic 
cord  material  in  the  tire.  The  error  in  no 
way  affects  the  load  carrying  or 
endurance  properties  of  the  tires,  and 
retreading  operations  will  not 
compromise  safety.  Accordingly  it  is 
hereby  found  that  Sumitomo  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety  and  its  petition  is  granted. 

The  engineer  and  attorney  primarily 
responsible  for  this  notice  are  Art 
Casanova  and  Taylor  Vinson, 
respectively. 

(Sec.  102.  Pub.  L.  93-492.  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 


Issued  on:  November  18, 1985. 
Barry  Feliice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  85-27833  Piled  11-20-85;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

Commissioner's  Advisory  Qrotip; 
Renewal 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972,  (Pub. 
L  92-463,  86  Stat.  770-776,  5  U.S.C.  App. 
1,  Supp.  U),  and  with  the  approval  of  die 
Secretary  of  the  Treasury  and  the 
concurrence  of  the  Office  of 
Management  and  Budget,  the  Office  of 
the  Commissioner  of  Intemal  Revenue 
announces  the  renewal  of  the  following 
advisory  committee: 

Title:  The  Advisory  Group  to  the 
Commissioner  of  Intemal  Revenue 

Purpose:  The  primary  purpose  of  the 
Advisory  Group  is  to  provide  an 
organized  public  fonun  for  discussion 
of  relevant  tax  administration  issues 
between  offlcials  of  IRS  and 
representatives  of  the  public.  The 
Advisory  Group  also  offers 
constructive  observations  about  IRS' 
current  or  proposed  policies, 
programs,  and  procedures  and.  where 
necessary,  suggests  ways  to  improve 
IRS'  operations. 

The  Commissioner  and  other  senior 
officials  receive  from  the  Advisory ' 
Group  a  significant  amount  of^ 
information  about  the  problem 
taxpayers  encounter,  not  only  in  dealing 
with  IRS,  but  also  in  meeting  obligations 
imposed  on  them  statutorily.  The 
Service  uses  the  advice  of  the  Advisory 
Group  to  develop  a  tax  administration 
system  which  reflects  the  simplest,  most 
equitable  approach  to  administering  the 
tax  system  that  it  is  within  our  power  to 
pursue.  Accordingly,  the  Advisory 
Group  conveys  to  the  Service  the 
public's  perceptions  of  IRS  activities. 
Termination  Date:  The  services  of  the 
Group  are  expected  to  be  needed  for 
an  indefinite  period  of  time.  No 
termination  date  has  been  established 
which  is  less  than  two  years  from  the 
date  the  Advisory  Group's  Charter  is 
approved.  The  Advisory  Group's 
Charter  is  approved  by  signature  of 
the  Assistant  Secretary  of  the 
Treasury  for  Management. 
Rescoe  L  Egger.  Jr.. 
Commissioner. 
[FR  Doc.  85-27837  Filed  11-20-85;  8:45  am] 
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UNITED  STATES  MPORMATION 
AGENCY 

EstabRstMTtent 

The  United  States  Information  Agency 
announces  the  creation  of  the  Medical 
Sfcienoe  Advisoiy  Committee,  effective 
November  14, 1965. 

Members  of  this  new  cofltHnittee  wM 
be  eminent  cardiologists  who  are 
interested  in  sharing  their  medical 
knowledge  with  foreign  countries. 

The  oomnittee  will  advise  USIA  on 
how  to  disaeminate  information  on 
medical  science  and  technology  threu^ 
the  coannmicatioas  fadlities  of  the  U.S. 
Information  Agency. 

Creation  of  this  ooaanuttee  is 
considered  to  be  in  Ae  public  interest 

Dated:  Noveaiber  14. 19BS. 
Charles  N.  Canestro, 

Federal  Regtsier  Uaiwom. 

[FR  Ooc.  8S-27828  Filed  ll-.aO-8S:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 
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1 

FEDERAL  COMMUNICATKMS  COMMISSfON 

November  18, 1985. 

The  Federal  Communications 
Commission  will  hold  a  Special  Open 
Meeting  on  the  subject  listed  below  on 
Monday,  November  25, 1985,  which  is 
scheduled  to  commence  at  2:00  p.m.,  in 
Room  856,  at  1919  M  Street,  NW., 
Washington,  DC. 

Agenda.  Item  No.,  and  Subject 

Mass  Media— 1— Title:  Applications  to 
transfer  control  of  Storer  Communications, 
Incorporated,  licensee  of  television  stations 
WAGA-TV,  Atlanta,  Georgia;  WfBK-TV, 
Detroit.  Michigan;  WJKW-TV,  Cleveland. 
Ohio;  WTVG,  Toledo,  Ohio;  WITl-TV. 
Milwaukee.  Wisconsin;  KCST-TV,  San 
Diego,  California;  WSBK-TV,  Boston. 
Massachusetts;  and  K62AR  (translator),  La 
Jolla,  California;  from  The  Board  of 
Directors  of  Storer  Communications, 
Incorporated,  on  behalf  of  all  shareholders, 
to  SCI  Holdings,  Inc.  (BTCCT-650715KE- 
KL).  Summary:  The  Commission  will 
consider  SCI  Holdings'  applications  to 
acquire  control  of  Storer  Communications. 
Since  the  Grade  B  contours  of  television 
stations  WJBK-TV,  Detroit;  WTVG. 
Toledo;  and  WJKW-TV,  Cleveland  overlap 
one  another,  Section  73.3555(a)(3)  of  the 
Commission's  Rules  prohibits  their  transfer 
to  a  single  entity.  SCI  Holdings  has  stated 
that  it  will  divest  itself,  within  18  months  of 
consummation,  of  either  the  Detroit  or 
Toledo  television  station  and  has  requested 
that  the  rule  be  waived  permanently  to 
permit  common  ownership  of  the  Cleveland 
station  with  either  the  Toledo  or  Detroit 
television  station.  No  election  has  been 
made.  The  Commission  will  also  consider  a 
petition  to  deny  filed  by  Ferris  E.  and  Irene 
V.  Traylor. 
Issued:  November  18, 1985. 


Federal  Communications  Commission. 

WiUiaml.TVkuko, 

Secretary. 

(PR  Doc.  85-27935  Filed  11-19-88:  3:58  pm] 

BtLUNO  CODE  sria-ot-M 


FEOOIAL  0EP08ITINSUIUNCC 
CORPONATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:15  p.m.  on  Friday,  November  15, 
1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  a  personnel 
matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Mr.  Michael  A.  Mancusi,  acting  in  the 
place  and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(2)  and  (c)(6)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c){2)  and  fc)(6)). 

Dated:  November  19, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyla  L  Robinsoo, 
Executive  Secretary. 
(FR  Doc.  85-27925  Filed  11-19-85;  3:36  pm] 

BILUNG  CODE  6714.41-M 


FEDERAL  ENERGY  REQULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT  49  FR  47497, 

November  18, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m.,  November  20, 
1985. 

CHANGE  IN  THE  MEETING:  The  following 
items  have  been  added: 

Item  Nos..  Docket  Nos.,  and  Companies 

CAM-10— RM85-1-000  (Parts  A-D), 
Regulation  of  Natural  Gas  Pipelines  After 


BEST  COPY  AVAILABLE 


Partial  Wellhead  Decontrol  tColiunbia  Gas 
Transmission  Corporation) 

CAM-ll— RM85-1-000  (Parts  A^), 
Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Frito-Lay,  Inc.) 

CAM-12— RM85-1-000  (Parts  A^), 
Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Battle  Creek 
Gas  Company  and  Kellogg  Company) 

CAM-13— RM85-1-O00  (Parts  A-D), 
Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Teepak  Inc. 
and  Consolidated  Fuel  Supply,  Inc.) 

CAM-14— RM85-1-000  (Parts  A-D). 
Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Southwest 
Gas  Company  and  United  Distribution 
Companies) 

CAM-15— RM85-1-000  (Parts  A-D), 
Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Energy 
Marketing  Exdiange  Inc.) 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-27847  Filed  11-19-85;  9:03  am] 

aUUNQ  OOOE  t717-02-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATC  llKM  a.m.,  Tuesday, 
November  28, 1985. 

PLACE:  1776  G  Street.  NW..  Washington. 
DC  20456,  Filene  Board  Room,  7th  Flo<w. 

status:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  Purchase  of  Agency  Capital  EquipmenL 
Closed  pursuant  to  exemption  (2). 

FOR  MORE  INFORMATION  CONTACTS 

Rosemary  Brady;  Secretary  of  the  Board, 
telephone  (202)  357-1100. 
Rosemary  Brady, 

Secretary  of  the  Board. 

[FR  Doc.  85-27924  Filed  11-19-85;  3:35  pm] 

BILUNQ  COOC  7S3»«1-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  50  FR  45960, 
November  5, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9  a.m.,  November  13, 1985. 

place:  NTSB  Board  Room  Eighth  Floor, 
800  Independence  Avenue,  SW., 
Washington,  DC  20594. 

STATUS:  Open. 
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MATTERS  TO  BC  CONSIDERED:  A  majority 
of  the  Board  determined  by  recorded 
vote  that  the  business  of  the  Board 
required  cancelling  this  meeting  at  this 
time  and  that  no  earlier  announcement 
was  possible. 

CONTACT  PERSON  FOR  MORE 

information:  Catherine  T.  Kaputa  (202) 

382-6525. 

Catherine  T.  Kaputa, 

Federal  Register  Liaison  Officer. 

November  19. 1985. 

[FR  Doc.  85-27905  Filed  11-19-85;  l.-OB  pm) 

BMJJNG  CODE  7S33-41-M 

6 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  13, 1985. 

A  closed  meeting  will  be  held  on 
Wednesday,  November  20, 1985,  at  10:00 
a.m.  An  open  meeting  will  be  held  on 
Thursday.  November  21. 1985.  at  3:00 
p.m.,  in  Room  1C30. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  cf  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (9](A)  and  (10)  and  17 
CFR  200.402(a)  (4).  (8),  (9)(i)  and  (10). 

Commissioner  Peters,  as  duty  o^cer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
November  20, 1985.  at  10:00  a.m.,  will  be: 


Formal  orders  of  investigation. 

Litigation  matter. 

Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Institutions  of  injunctive  actions. 
Settlement  of  injunctive  actions. 
Chapter  11  proceeding. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
November  21, 1985,  at  3:00  p.m.,  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  for  public  comment  proposed 
amendments  to  Securities  &cchange  Act  Rule 
17f-l  that,  among  other  things,  would:  (1) 
Broaden  existing  registration  exemptions  to 
include  all  reporting  institutions  that  limit 
their  securities  activities  to  uncertificated 
securities,  global  certiRcate  securities  issues 
or  any  securities  for  which  neither  record  nor 
lieneficial  owners  can  obtain  negotiable 
securities  certificates;  (2)  eliminate  current 
exemptions  from  the  reporting  and  inquiry 
requirements  for  registered  government 
securities,  security  issues  that  are  not 
assigned  CUSIP  numbers,  and  bond  coupons, 
and  replace  them  with  exemptions  for 
uncertificated  securities,  global  certificate 
securities  issues  and  any  securities  for  which 
neither  record  nor  beneRcial  owners  can 
obtain  negotiable  securities  certificates;  (3) 
reduce  the  de  minimis  exemption  from  the 
inquiry  requirements  to  securities 
transactions  that  have  an  aggregate  value  of 
$5,000  or  less:  (4)  narrow  the  customer 
exemption  from  the  inquiry  provisions  to 
circumstances  where  a  reporting  institution 
receives  securities  certificates  from  a  person 
to  whom  it  previously  had  sold  those 
certificates:  and  (5)  define  "appropriate  law 
enforcement  agency,"  "uncertificated 
security,"  and  "global  certificate  securities 
issue."  For^ further  information,  please 
contact  Joseph  Furey  at  (202)  272-2418. 

(2)  Consideration  of  whether  to  repropose 
for  public  comment  a  revision  of  Rule  70  and 
amendments  to  Rule  50  under  the  Public 
Utility  Holding  Company  Act  of  1935.  The 
revision  of  rule  70  would  simplify  and  expand 
the  exemptions  now  available  under  the 
existing  rule  which  permit  persons  affiliated 
with  investment  bankers  and  commercial 
iMinking  institutions  to  serve  as  officers  or 


directors  of  registered  holding  companies  arid 
their  subsidiaries.  The  amendments  to  Rule 
50  would  codify  revised  competitive  bidding 
procedures  and  address  potential  conflicts  of 
interest.  The  Commission  had  redrafted  the 
proposal  to  reflect  certain  comments  received 
on  the  initial  proposal.  For  further 
information,  please  contact  Denis  R.  Molleur 
at  (202)  272-2073  or  Elizabeth  K.  Norsworfhy 
at  (202)  272-2048. 

3.  Consideration  of  whether  to  issue  notices 
of  and  orders  for  hearing  on  two  applications 
filed  by  South  Jersey  Industries,  Inc.  ("South 
Jersey"),  an  exempt  holding  company  under 
the  Public  Utility  Holding  Company  Act  of 
1935  ("Act").  The  first  application  requests  an 
order  permitting  South  Jersey  to  acquire 
Chesapeake  Utilities  Corporation 
("Chesapeake").  The  second  application 
request  an  order  declaring  that  if  South 
Jersey's  proposed  acquisition  of  Chesapeake 
is  approved,  and  South  Jersey  obtains  control 
of  Chesapeake,  it  will  remain  entitled  to  its 
exempt  status  under  the  Act.  For  further 
information,  please  contact  William  C. 
Weeden  at  (202)  272-7683. 

4.  Consideration  of  whether  to  adopt 
amendments  to  various  rules  and  forms  under 
the  Securities  Acts.  These  amendments 
would  ehminate  rules  which  are  duplicative 
of  generally  accepted  accounting  principles 
or  otherwise  unnecessary,  clarify  language  or 
conform  rules  to  existing  staff  interpretations 
and  correct  technical  omissions  and  errors. 
For  further  information,  please  contact  John 
W.  Albert  at  (202)  272-2130. 

At  times  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Ida 
Wurczinger  at  (202)  272-2014. 

Dated:  November  8. 1985 
John  Wheeler, 

Secretary. 

(FR  Doc.  85-27906  Filed  11-19-85;  1:08  pm] 

BNXMQ  CODE  NIO-OI-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminietration 

21  CFR  Part  870 

(Docl(«tNa83H-01«1] 

Medical  Devices;  Invitation  for  Offers 
To  Sulxnit  or  To  Develop  a 
Performance  Standard  for  Cardiac 
Monitor  (Including  Canflotachometer 
and  Rate  Alarm) 

AOCNCv:  Food  and  Drug  Administration. 
action:  Notice  of  Inquiry. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
notice  to  invite  interested  persons, 
including  any  Federal  agency,  to  submit 
any  existing  standard  as  a  proposed 
performance  standard  for  the  cardiac 
monitor  (including  cardiotachometer 
and  rate  alarm)  for  use  in  measuring 
heart  rate,  or  to  submit  an  offer  to 
develop  such  a  proposed  standard.  If 
FDA  does  not  receive  any  response  to 
this  notice,  or  receives  a  response  but 
does  not  accept  any  existing  standard  or 
offer  to  develop  a  standard,  the  agency 
will  proceed  to  develop  a  performance 
standard  or  take  other  appropriate 
action  to  facilitate  the  development  of  a 
performance  standard  for  the  device. 
DATC  Existing  standards  or  offers  shall 
be  submitted  on  or  before  January  21, 
1986. 


:  Existing  standards  or  offers 
shall  be  submitted  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
RM  FURTHER  INFORMATION  CONTACT 
Glenn  E.  Conklin.  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4874. 

SUPPLEMENTARY  information: 

Background/Intniduction 

Under  section  513  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360c),  FDA  is  required  to  classify 
each  medical  device  into  one  of  three 
regulatory  categories:  class  I  (general 
controls),  class  U  (performance 
standards),  or  class  in  (premarket 
approval). 

In  the  Federal  Register  of  February  5, 
1980  (45  PR  7923),  FDA  published  a  final 
rule  (21  CFR  870.2300)  classifying  the 
device,  the  cardiac  monitor  (including 
cardiotachometer  and  rate  alarm),  into 
class  II.  In  the  Federal  Register  of  July  8, 
1983  (48  PR  31394),  FDA  initiated  a 
proceeding  to  establish  for  the  device  a 


performance  standard  under  section  514 
of  the  act  (21  U.S.C.  360d).  As  required 
by  section  514(b)  of  the  act.  the 
proceeding  was  initiated  by  publishing 
in  the  Federal  Register  a  notice  of 
opportunity  to  submit  to  the  agency,  ' 
within  15  days  of  the  date  of  publication 
of  the  notice,  a  request  for  a  change  in 
the  classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  FDA  did  not  receive  any 
request  for  a  change  in  the  classification 
of  the  device.  Therefore,  further  action  is 
not  required  under  section  514(b)  of  the 
act. 

As  provided  by  section  514(c)  of  the 
act  and  Part  861  of  the  regulations 
governing  performance  standards 
development  (21  CFR  Part  861),  FDA  is 
continuing  the  proceeding  to  establish  a 
performance  standard  for  the  cardiac 
monitor  by  inviting  interested  persons  to 
submit  an  existing  standard  as  a 
proposed  performance  standard  for  the 
device  or  to  submit  an  offer  to  develop 
such  a  proposed  standard. 

Comments 

Although  FDA  did  not  receive  any 
requests  for  a  change  in  the 
classification  of  the  cardiac  monitor,  the 
agency  received  two  comments  in 
response  to  the  July  8, 1983  notice.  One 
comment  was  firom  a  hospital  and  the 
other  comment  was  ffom  a  manufacturer 
of  cardiac  monitors. 

1.  Each  conunent  noted  that  there  are 
few  difficulties  with  cardiac  monitors 
and  that  any  such  difficulties  would  be 
adequately  controlled  by  adherence  to 
existing  voluntary  standards.  Difficulties 
cited  by  the  comments  include  failure  to 
detect  cardiac  arrhythmias, 
misdiagnosis  due  to  inaccurate  data  as  a 
result  of  inaccurate  or  unstable 
calibration,  and  electrical  shock  to  users 
of  the  device. 

FDA  advises  that  a  class  II  device  is 
defined  in  section  513(a)(1)(B)  of  the  act 
as  one  for  which  it  is  "necessary  to 
establish  for  the  device  a  performance 
standard  under  section  514"  of  the  act. 
Therefore,  even  the  existence  of  an 
adequate,  adhered  to  volimtary 
standard  would  not  authorize  FDA  to 
decline  to  initiate  proceedings  to 
establish  a  performance  standard  under 
section  514  of  the  act  for  the  device,  as 
long  as  it  remained  in  class  II.  The 
existence  of  an  adequate,  adhered  to 
voluntary  standard  for  cardiac  monitors 
could  be  relied  upon  by  FDA  to  set 
priorities  for  initiating  proceedings 
under  section  514  of  the  act  for  the 
development  of  a  performance  standard 
for  the  device. 

In  any  event,  the  agency  believes  that 
the  difficulties  with  cardiac  monitors 
enumerated  later  in  this  notice  are  not 


adequately  controlled  by  voluntary 
standards  because  of  the  inadequacy  of 
existing  voluntary  standards.  As 
discussed  later  in  this  notice,  such 
voluntary  standards  indadequately 
define  the  speciflc  performance  features 
applicable  to  the  product  and  do  not 
require  disclosure  of  sufficient 
information  about  the  behavior  of  the 
device  either  through  labels  on  the 
product  or  through  the  user  information 
sheets  supplied  with  the  product. 

2.  A  comment  expressed  concern  that 
any  standard  developed  by  the  agency 
would  primarily  be  a  design  standard 
and  would  be  limited  in  its  usefulness 
because  applied  technology  changes 
rapidly.  The  comment  argued,  in 
addition,  that  the  requirements  of  the 
standard  should  be  confined  to  safety 
and  to  only  those  performance 
parameters  directly  related  to  safety  and 
effectiveness. 

As  to  whether  a  performance 
standard  for  cardiac  monitors  will,  or 
should,  primarily  be  a  "design 
standard,"  FDA  advises  that  section 
514(a)(2)(B)  of  the  act  requires  that  a 
performance  standard  for  a  device 
include,  to  the  extent  "necessary  to 
provide  reasonable  assurance  of  its  safe 
and  effective  performance,"  provisions 
respecting  both  design  and  performance 
characteristics  of  the  device.  Thus,  a 
performance  standard  for  the  cardiac 
monitor  may  include  either  design  or 
performance  features;  or  both,  as 
necessary  to  provide  reasonable 
assurance  of  the  safety  and  of  the 
effectiveness  of  the  device.  The  Center 
for  Devices  and  Radiological  Health  has 
considerable  experience  with 
performance  standards  issued  under  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968.  FDA  believes  that  the 
distinction,  in  this  case,  between 
performance  requirements  and  design 
requirements  is  primarily  one  of  the 
speciRcity  required  in  the  manner  of 
implementation  of  the  protection  needed 
against  a  particular  health  hazard.  A 
performance  requirement  will  enable  the 
use  of  many  product-design  options. 
Close  cooperation  between  all  the 
parties  in  the  standards-setting  process 
is  needed  to  select  the  appropriate 
balance  between  design  and 
performance  requirements. 

Current  Action 

Section  514(c)(1)(A)  of  the  act  and 
S  861.20(c)  of  the  regulations  provide 
that  in  the  event  further  action  is  not 
required  under  section  514(b)  of  the  act, 
FDA  shall  publish  in  the  Federal 
Register  a  notice  inviting  any  interested 
person,  including  any  Federal  agency,  to 
submit  to  FDA,  within  60  days  after  the 
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date  of  publication  of  the  notice,  an 
existing  standard  as  a  proposed 
performance  standard  or  an  offer  to 
develop  a  proposed  performance 
standard. 

Section  514(c)(2)(B)  of  the  act  and 
§  861.22  of  the  regulations  provide  that 
the  notice  is  to  include  (1)  a  description 
or  other  designation  of  the  device;  (2)  a 
statement  of  the  risk  or  risks  associated 
with  the  use  of  the  device  and  which  are 
intended  to  be  controlled  by  a 
performance  standard,  including 
pertinent  portions  of  the 
recommendations  of  FDA's  advisory 
committees  with  respect  to  the  device; 

(3)  a  summary  of  the  data  on  which  FDA 
has  found  a  need  for  initiation  of  the 
proceeding  to  develop  a  performance 
standard,  including  pertinent  portions  of 
the  recommendations  of  FDA's  advisory 
committees  with  respect  to  the  device; 

(4)  identification  of  any  existing 
performance  standard  known  to  FDA 
which  may  be  relevant  to  the 
proceeding;  (5)  the  approximate  number 
of  products  (i.e.,  kinds  of  models)  within 

.  the  generic  type  of  device;  and  (6)  the 
time  period  within  which  the  standard  is 
to  be  developed,  which  may  be 
extended  by  the  Commissioner  of  Food 
and  Drugs  for  good  cause  shown. 

Device  Description 

The  cardiac  monitor  is  identiRed  in 
§  870.2300(a)  as  a  device  used  to 
measure  the  heart  rate  from  an  analog 
signal  produced  by  an 
electrocardiograph,  vectorcardiograph, 
or  blood  pressure  monitor.  This  device 
may  sound  an  alarm  when  the  heart  rate 
falls  outside  preset  upper  and  lower 
limits.  The  agency  notes  that  the  term 
"sound  an  alarm."  includes  any  method 
of  providing  an  alarm  that  is  appropriate 
to  the  manner  of  use  of  the  cardiac 
monitor,  e.g.,  aural,  visual,  tactile,  or  a 
signal  to  another  machine. 

Cardiac  monitors  classified  by 
§  870.2300  include  only  devices  that 
monitor  the  beating  rate  of  the  heart. 
The  term  "cardiac  monitor"  has 
developed  through  usage  in  the  medical 
community,  however,  and  now  covers  a 
broader  range  of  devices  than  FDA 
considered  at  the  time  it  issued 
§  870.2300,  e.g.,  those  that  also  can 
detect  arrhythmias.  For  this  reason,  the 
device  classified  by  §  870.2300  would 
more  appropriately  be  called  a  "cardiac 
rale  monitor,"  but  for  the  purpose  of  this 
proceeding  it  will  be  referred  to  as  the 
cardiac  monitor.  The  device  may  but 
does  not  necessarily  detect  arrhythmias. 
(Arrhythmia  detection  is  the  function  of 
a  class  III  device  classified  by  21  CFR 
870.1025.) 


Scope  of  the  Standard;  Models  of  the 
Device 

The  term  "cardiac  monitor"  as  denned 
for  the  purpose  of  §  870.2300  includes 
devices  that  utilize  any  signal^m 
which  heart  rate  information  can  be 
derived.  FDA  intends,  however,  that  any 
proposed  performance  standard  to  be 
offered  or  develo{>ed  at  this  time  would 
apply  only  to  the  cardiac  monitor  device 
products  which  utilize  electrical  signals 
associated  with  the  heart.  Cardiac 
monitors  that  function  using  these 
electrical  signals  constitute  the  majority 
of  the  market,  are  likely  to  have  most  of 
the  risks  associated  with  them,  and 
frequently  are  depended  upon  for 
critical  diagnostic  information. 

Uses  of  cardiac  monitors  that  employ 
electrical  signals  associated  with  the 
heart  now  include,  but  are  not  limited  to. 
monitoring  patients  in  surgery  and  in 
surgical  recovery  rooms;  monitoring  the 
condition  of  emergency  patients, 
especially  where  heart  attack  is 
suspected,  during  transport  and  in 
emergency  care  facilities;  and 
monitoring  patients  in  intensive  care 
units  for  long  periods.  Also,  cardiac 
monitors  are  used  on  persons  during 
diagnostic  stress  testing  periotis  to  help 
determine  the  optimum  exercise  level 
and  to  prevent  overexertion,  especially 
where  cardiac  problems  may  be 
suspected. 

The  many  uses  of  cardiac  monitors 
that  employ  electrical  signals  associated 
with  the  heart  have  led  to  a  multiplicity 
of  design  combinations  for  these  uses. 
The  cardiac  monitor  can  be  part  of  a 
general  diagnostic  monitoring  system  for 
many  patient  parameters,  such  as 
arrhythmia,  respiration  rate,  systolic 
and  diastolic  blood  pressures,  and  blood 
temperatures,  or  the  cardiac  monitor  can 
be  a  separate  unit  that  measures  only 
cardiac  rate.  The  device  can  be  designed 
for  use  on  adults,  infants,  or  fetuses.  The 
cardiac  monitor  read-out  can  be 
produced  by  using  a  video  display, 
liquid  crystals,  strip  chart,  or  blinking 
light.  The  device  can  be  rack  mounted, 
wall  mounted,  carried  by  a  person  other 
than  the  patient,  or  carried  by  the 
person  being  monitored.  The  cardiac 
monitor  can  be  electrically  powered 
either  by  using  self-contained  batteries 
or  by  using  the  electrical  supply  mains. 

As  of  March  20, 1984,  65  companies 
have  submitted  to  FDA  premarket 
notifications  under  section  510(k)  of  the 
act  (21  U.S.C.  360(k))  regarding  cardiac 
monitors.  FDA  is  aware  of  about  148 
different  models  of  the  device  that 
would  be  covered  by  the  performance 
standard  proposed  to  ue  established  in 
this  proceeding. 


Risks  Associated  With  the  Device  and 
Which  Are  To  Be  Controlled  by  a 
Performance  Standard 

FDA  believes  that  the  characteristics 
of  the  cardiac  monitor  necessitating  a 
performance  standard  include  the 
importance  of  the  accurate  and  reliable 
performance  of  the  device,  and  the 
general  risks  to  health  associated  with 
the  electrical  and  mechanical  features  of 
the  device.  Its  use  in  medical  contexts  in 
which  its  failure  to  work  properiy  can 
have  a  significant  negative  effect  on  die 
health  of  the  patient  or  can,  in  some 
situations,  be  life-threatening.  Some 
specific  risks  associated  with  use  of  the 
device  include  cardiac  arrhythmia  and 
electrical  shock  due  to  electrical  current 
leakage;  misdiagnosis  due  to  inacciurate 
calibration  or  unstable  zero  of  the 
device  or  failure  to  alarm,  when 
intended,  or  inadequate  processing 
circuitry;  unreliabihty  of  transportable 
devices;  and  improper  cabling. 

A  description  of  the  risks  identified  by 
FDA's  advisory  committees  is  presented 
in  the  section  of  this  notice  "Summary  of 
the  Data  Supporting  the  Need  for  a 
Performance  Standard." 

Based  upon  the  risks  currently  known 
to  FDA,  the  agency  is  providing  to 
interested  persons  guidance  in  the 
concepts  that  may  be  used  in  a 
performance  standard  and  that  FDA 
believes  will  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device. 

A  cardiac  monitor  should  measure  a 
person's  heart  rate  with  reliability, 
accuracy,  safety,  and  compatability  with 
other  devices.  "These  characteristics  are 
especially  necessary  during 
physiopathologic  conditions,  such  as 
bradycardia  or  tachycardia.  The  cardiac 
monitor,  when  intended  to  provide  an 
alarm  (including  an  alarm  signal  to 
another  device)  if  the  heart  rate  falls 
outside  preset  upper  and  lower  limits, 
should  do  so  in  a  timely  manner  and 
should  do  so  regardless  of  the  method  of 
providing  the  alarm.  The  read-out  of  the 
heart  rate  should  be  legible  and 
unambiguous. 

The  monitor  should  have  the  ability  to 
reject  or  not  be  affected  by 
environmental  noises  and  spurious 
electrical  signals,  such  as  signals  from 
other  portions  of  the  patient's  body, 
from  a  pacemaker  pulse  generator  or 
from  other  equipment  that  may  be 
operating  nearby.  As  a  corollary,  the 
operation  of  the  monitor  should  not 
interfere  with  the  functioning  of  other 
devices  that  may  be  operating  nearby. 

The  monitor  should  not  present  an 
electrical  shock  or  bum  hazard  to  either 
the  patient  or  any  operator  of  the  device. 
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There  should  not  be  any  electrical  cable 
interface  problems,  including  broken 
jacks,  excessive  contact  resistance,  stiff 
or  weak  cables,  and  cables  without 
strain  relief.  If  the  device  is  portable  (or 
depends  upon  batteries  in  the  event  of  a 
power  hiihire),  the  state  of  charge  of  the 
batteries  should  be  provided  through 
self-contained  charge  measuring 
components  to  inform  the  operator  of 
the  remaining  operating  time.  The 
monitor  shodd  be  well  constructed  so 
that  it  is  mechanically  stable. 

Each  device  should  be  supplied  with 
user  information  that  clearly  delineates 
the  proper  usage  of  that  device  and  the 
quantities  measured  by  that  device.  The 
information  should  state  the  response  of 
the  monitor  when  the  input  signals  are 
less  than  ideal,  especially  during  various 
physiopathologic  situations.  The  user 
information  should  include  statements 
concerning  those  cardiac  monitoring 
uses  not  intended  for  the  unit  especially 
those  diagnostic  uses  that  may  be 
necessary  for  supporting  or  sustaining  of 
human  life  or  for  a  use  which  is  of 
substantial  importance  in  preventing 
impairment  of  human  health  or  that 
presents  a  potential  unreasonable  risk  of 
illness  or  injury.  In  addition,  adequate 
user  instructions  and  servicing 
instructions  should  be  available  to  keep 
the  device  in  proper  operating  condition 
throughout  its  useful  life. 

Summary  of  the  Data  Supporting  the 
Need  for  a  Performance  Standard 

The  need  to  establish  a  performance 
standard  for  the  cardiac  monitor  is 
based  on  information  from  FDA's 
advisory  committees,  reports  received 
through  the  agency's  Device  Experience 
Network  (DEN),  and  information 
submitted  to  the  agency  under  Part  803 
of  the  regulations  governing  medical 
device  reporting  (21  CFR  Part  803). 

The  Circulatory  System  Devices 
Panel,  the  General  Hospital  and 
Personal  Use  Devices  Panel,  and  the 
Anesthesiology  and  Respiratory 
Therapy  Devices  Panel  (formerly  the 
Cardiovascular  Device  Classification 
Panel,  the  General  Hospital  and 
Personal  Use  Device  Classification 
Panel,  and  the  Anesthesiology  Device 
Classification  Panel,  respectively),  FDA 
advisory  committees,  made  comments 
concerning  the  risks  to  health  presented 
by  the  cardiac  monitor  (see  the  Federal 
Register  of  March  9. 1979;  44  FR  13329). 
The  committee  members  noted  that 
excessive  electrical  leakage  current  can 
disturb  the  normal  electrophysiology  of 
the  heart,  leading  to  the  onset  of  cardiac 
arrhythmias.  Also,  electrical  leakage 
current  can  cause  electrical  shock  to  a 
physician  during  a  catheterization  or 
surgical  procedure;  this  may  lead  to 


iatrogenic  complications.  If  the  zero  or 
calibration  of  the  device  is  inaccurate  or 
unstable,  or  if  the  processing  circuitry  is 
inadequate,  the  device  may  generate 
inaccurate  diagnostic  data.  If  inaccurate 
diagnostic  data  are  used  in  managing 
the  patient,  the  physician  may  prescribe 
a  course  of  treatment  that  places  the 
patient  at  risk  unnecessarily. 

The  advisory  committees  offered  the 
following  reasons  for  recommending 
that  the  cardiac  monitor  (including 
cardiotadiometers  and  rate  alarms)  be 
classified  into  class  H: 

The  cardiac  monitor  is  an  electrically 
powered  device  that  is  neither  life- 
supporting  nor  life-sustaining,  but  is 
potentially  hazardous  to  life  or  health 
even  when  properly  used.  Failure  of  the 
device  to  accurately  measure  heart  rate 
can  result  in  misdiagnosis  that  could 
have  a  significant  negative  effect  on  the 
patient's  health.  The  device  is  attached 
to  the  body  through  a  series  of 
amplifiers,  transducers,  or  electrodes 
and  is  used  in  a  clinical  environment 
where  excessive  leakage  current  can  be 
a  serious  hazard.  Thus,  the  electrical 
characteristics  of  the  device,  e.g., 
electrical  leakage  current,  need  to  meet 
certain  requirements.  Performance 
characteristics,  including  accuracy, 
reproducibility,  and  any  limitations  on 
the  device's  measurement  of  heart  rate, 
should  be  maintained  at  a  generally 
accepted  satisfactory  level  and  should 
be  made  known  to  the  user  through 
special  labeling.  The  device  is  used  with 
other  devices  in  a  system  that  may  be 
hazardous  if  not  satisfactorily 
assembled,  used,  and  maintained.  The 
advisory  committees  believed  that 
general  controls  alone  would  not 
provide  sufficient  control  over  the 
performance  and  electrical 
characteristics  of  the  device.  They 
further  believed  that  a  performance 
standard  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  and  that 
there  is  sufficient  information  to 
establish  a  standard  to  provide  such 
assurance.  The  advisory  conunittee 
members  based  their  recommendation 
on  the  potential  hazards  associated  with 
the  inherent  properties  of  the  device  and 
on  their  personal  knowledge  of,  and 
experience  with,  the  device. 

DEN  is  an  FDA  system  for  reporting 
and  tracking  malfunctions  in  medical 
devices.  The  system  is  voluntary,  which 
limits  the  reliability  of  the  data.  FDA 
assumes  that:  (1)  Not  all  device 
malfunctions  are  reported;  (2)  a  listing  of 
reported  kinds  of  malfunctions  probably 
does  not  include  all  of  the  kinds  of 
malfunctions  that  occur:  and  (3)  the 
frequency  of  reported  kinds  of 


malfunctions  does  not  provide 
quantitative  information  and  should  be 
regarded  only  qualitatively. 

FDA  has  reviewed  recentiy  received 
DEN  reports  to  identify  those 
malfunctions  of  the  cardiac  monitor  that 
were  associated  with  the  heart  rate 
monitor  function.  Specific  reported 
malfunctions  to  September  11, 1985,  are: 
(1)  Erratic  operation  of  the  device  due  to 
various  causes  (29  reports);  (2)  electrical 
shorts,  including  device  meltdown,  and 
excessive  voltage  applied  to  patient  and 
operator  (8  reports);  (3)  electrical  cable 
interface  problems,  including  broken 
jacks,  no  strain  relief  on  cables,  and  stiff 
cables  (11  reports);  (4)  rechargeable 
battery  fails  to  take  an  adequate  charge, 
includiing  failure  to  provide  an 
indication  when  the  battery  is  not 
charged  (7  reports);  (5)  failure  to  alarm 
in  cases  of  bradycardia  or  tachycardia 
(4  reports);  (6)  unreliability  in  moving 
vehicle  (2  reports);  (7)  erratic  operation 
when  switching  power  sources  (2 
reports);  and  (8)  faulty  instrument  case 
construction  (4  reports). 

In  the  Federal  Regbter  of  September 
14, 1984  (49  FR  36348),  FDA  issued  Part 
803  effective  December  13, 1984,  which 
requires  manufacturers  and  importers  of 
medical  devices,  including  diagnostic 
devices,  to  report  to  FDA  whenever  the 
manufacturer  or  importer  receives  or 
otherwise  becomes  aware  of 
information  that  reasonably  suggests 
that  one  of  its  marketed  devices  (1)  may 
have  caused  or  contributed  to  a  death  or 
serious  injury  or  (2)  has  malfunctioned 
and  that  the  device  or  any  other  device 
marketed  by  the  manufacturer  or 
importer  would  be  likely  to  cause  or 
contribute  to  a  death  or  serious  injury  if 
the  malfunction  were  to  recur.  Several 
such  reports  regarding  cardiac  monitors 
have  been  submitted  to  the  agency 
under  Part  803.  These  reports  currently 
are  being  investigated  by  FDA  and  will 
be  considered  in  the  proceeding  to 
establish  a  performance  standard  for  the 
cardiac  monitor  to  the  extent  that  they 
may  bear  on  the  provisions  of  any  such 
standard. 

A  search  of  the  scientific  literature 
published  since  1980  was  made  to 
identify  significant  causes  of 
malfunctions  of  the  heart  rate  monitor 
function  of  the  device.  No  relevant 
publications  were  found. 

Invitation  for  Offers  To  Submit  Existing 
Standards 

In  accqrdance  with  section 
514(c)(1)(A)  of  the  act  and  §  861.20(c), 
FDA  invites  any  interested  person, 
including  any  Federal  agency,  to  submit 
by  [insert  date  60  days  after  date  of 
publication  in  the  Federal  Register),  an 
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existing  standard  as  a  proposed 
performance  standard  for  the  cardiac 
monitor.  Alternatively,  any  such  person 
may  submit  pertinent  portions  of  an 
existing  standard,  including  completed 
portions  of  any  standard  that  is  under 
development. 

FDA  has  identified  one  voluntary 
standard  that  is  intended  to  cover 
cardiac  monitors.  This  is  the  "American 
National  Standard  for  Cardiac  Monitors. 
Heart  Rate  Meters  and  Alarms"  that 
was  developed  by  the  Association  for 
the  Advancement  of  Medical 
Instrumentation  (AAMI)  (Ref.  1).  The 
standard  was  approved  August  6, 1984, 
by  the  American  National  Standards 
Institute,  Inc.  (ANSI). 

As  approved  August  6, 1984.  the 
ANSI/AAMI  voluntary  standard  has 
many  useful  and  worthwhile  concepts, 
but  the  agency  does  not  believe  that  this 
standard  in  its  current  form  would  be 
acceptable  as  a  performance  standard  to 
ensure  the  safety  and  effectiveness  of 
the  current  generation  of  cardiac 
monitors. 

In  general,  the  text  of  the  ANSI/AAMI 
voluntary  standard  is  not  clear  and  is 
sufficiently  difficult  to  follow  that  FDA 
believes  the  intent  of  the  standard  may 
be  subverted.  FDA  believes  that  some  of 
the  ambiguity  arises  from  the  use  of 
undeHned  technical  terms  that  have 
meaning  only  to  a  narrow  group  of 
specialists  and  from  the  mixing  of 
labeling  requirements,  performance 
requirements,  and  test  methods  for 
several  different  devices. 

The  ANSI/AAMI  voluntary  standard 
does  not  require  disclosure  in  labeling  or 
user  information  of  the  response  of  the 
cardiac  monitor  to  cardiac  signals  that 
are  associated  with  physiopathologic 
situations,  such  as  ventricular 
fibrillation  and  tachycardia.  Such 
information  is  important  knowledge  for 
the  operator  of  the  monitor,  especially  if 
the  cardiac  rate  monitoring  function  is 
part  of  a  generalized  cardiac  monitoring 
system  and  is  being  depended  upon  in  a 
life-supporting  or  life-sustaining 
situation. 

Further,  the  system  noise  of  the 
cardiac  monitor,  including  the 
transducer,  does  not  appear  to  be 
described  appropriately  in  the  ANSI/ 
AAMI  voluntary  standard.  FDA  believes 
that  the  input  signal  to  the  system 
should  be  specified  in  terms  of  a  ratio  of 
signal  power  to  noise  power,  normalized 
to  the  system  bandwidth  of  observation, 
or  in  terms  of  a  suitable  equivalent. 

There  are  other  voluntary  standards, 
some  of  which  are  in  final  form,  that  are 
relevant  only  in  part  to  a  performance 
standard  for  the  cardiac  monitor.  These 
include  standards  for  electrical  safety 
and  fire  hazard.  None  of  these  standards 


by  itself  would  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  cardiac  monitor,  but 
these  standards  contain  many  concepts 
that  should  be  considered  in  the 
development  of  a  performance  standard 
under  section  514  of  the  act  for  the 
device  (Refs.  2.  3,  and  4). 

Section  881.24  sets  forth  the 
conditions  under  which  FDA  may  accept 
an  existing  standard  or  a  standard 
under  development  as  a  proposed 
performance  standard.  Accordingly, 
FDA  advises  that  any  such  submission 
is  to  include  the  following: 

1.  A  description  of  the  procedures 
used  to  develop  the  standard  and  a  list 
of  persons  and  organizations  that 
participated  in,  or  in  the  event  the 
standard  is  under  development  that  are 
participating  in  its  development,  to  the 
extent  that  such  information  is  available 
or  reasonably  obtainable; 

2.  An  identification  of  the  specific 
portions  of  the  existing  standard,  or 
standard  under  development,  that  the 
person  submitting  the  standard  believes 
are  appropriate  for  adoption  as,  or 
inclusion  in,  the  proposed  standard;  and 

3.  A  summary  of  the  test  data  and 
other  information,  including  rationales, 
necessary  to  support  each  specific 
portion  of  the  standard  identified  by  the 
person  submitting  the  standard.  More 
detailed  information  may  be  requested 
concerning  certain  portions  of  the 
standard  if  FDA  determines  that  the 
summary  is  inadequate. 

In  accordance  with  section  514(d)(2) 
of  the  act,  if  an  existing  standard  or  one 
that  is  under  development  is  submitted 
to  FDA  in  response  to  this  notice  and 
FDA  does  not  accept  the  standard,  the 
agency  will  publish  a  notice  of  that  fact 
together  with  the  reasons  therefor.  In 
accordance  with  {  861.24(b),  if  an 
existing  standard  or  one  that  is  under 
development  is  submitted  to  FDA  in 
response  to  this  notice  and  FDA  accepts 
the  standard,  or  accepts  the  standard 
with  modification,  as  a  proposed 
standard,  the  agency  will  publish  a 
notice  of  that  fact.  FDA  advises  that  in 
the  latter  event,  it  may  publish  the 
notice  as  a  notice  of  proposed 
rulemaking  to  establish  a  performance 
standard  under  section  514(g)  of  the  act 
and  5  861.20(e)(1).  FDA  expects  to  make 
such  determination  and  publish  the 
notice  of  its  decision  within  180  days 
after  the  close  of  the  comment  period  on 
this  notice. 

Invitation  for  Offers  To  Develop 
Proposed  Standards 

In  accordance  with  section 
514(c)(1)(B)  of  the  act  and  S9  861.20(c) 
and  861.22,  FDA  invites  any  interested 
person,  including  any  Federal  agency,  to 


offer  by  January  21, 1986.  to  develop  a 
performance  standard  for  the  cardiac 
monitor,  as  described  in  this  notice,  to 
control  the  risks  associated  with  the 
device. 

Section  514(cK3)  of  the  act  sets  out 
certain  criteria  applicable  to  any 
offerors.  Section  514(e)(3)  of  the  act 
provides  that  if  an  offer  is  accepted, 
FDA  may,  upon  application  which  may 
be  made  before  the  acceptance  of  the 
offer,  agree  to  contribute  to  the  offeror's 
cost  in  developing  a  proposed  standard 
if  FDA  determines  that  such 
contribution  is  likely  to  result  in  a  more 
satisfactory  standard  than  would  be 
developed  without  such  contribution. 
Therefore,  in  accordance  with  section 
514  (c)(3)  and  (e)  of  the  act  and  S  861.28, 
FDA  advises  that  any  offer  to  develop  a 
proposed  performance  standard  is  to 
include: 

1.  Information  on  the  offeror's 
expertise  and  experience  that  qualifies 
the  offeror  to  develop  the  standard. 

2.  Sufficient  information  on  the 
offeror's  financial  stabUity  to  establish 
its  capability  to  conduct  adequate 
standards  development  either  with  or 
without  contribution  by  FDA  to  the 
offeror's  costs.  Any  request  for 
contribution  by  FDA  to  the  offeror's  cost 
of  developing  the  standard  shall  include: 

(i)  A  list  of  the  items  of  expense  for 
which  contribution  is  sought  and  the 
amount  requested  for  each  item; 

(ii)  A  justification  of  each  item  of 
expense,  including  an  explanation  of 
how  the  contribution  is  likely  to  ensure 
development  of  a  more  satisfactory 
standaixi; 

(iii)  A  statement  that  the  offeror  will 
employ  an  adequate  accounting  system 
(one  in  accordance  with  generaily 
accepted  accounting  principles)  to 
record  the  costs  and  expenditures 
allocable  to  development  of  the 
standard;  and 

(iv)  A  statement  requesting  an 
advance  payment  of  Kmds.  if  necessary 
to  enable  the  offeror  to  meet  operating 
expenses  during  the  development 
period. 

3.  Informati(m  relating  to  any  potential 
conflicts  of  interest  on  ^e  part  of  the 
offeror,  its  directors  or  officers,  or  any 
employees  or  consultants  who  may 
participate  in  the  development  of  the 
standard,  including  any  financial 
interest  in  the  particular  device  or  in  the 
device  industry  generally,  current 
industrial  or  commercial  affiliates  of  the 
offeror,  current  sources  of  financial 
support  for  research,  and  all  business 
entities  in  which  the  offeror  has  a 
financial  interest  that  may  be  relevant 
to  the  offeror's  qualifications  to  develop 
a  standard  for  the  particular  device. 
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4.  Information  regarding  the  offeror's 
compliance  with  Federal,  State,  and 
local  environmental  reguladons. 

5.  A  detailed  description  of  the 
procedures  the  offeror  intends  to  utilize 
in  developing  the  standard. 

6.  A  description  of  how  the  offeror 
intends  to  provide  interested  persons 
adequate  and  reasonable  notice  of  their 
right  tuid  opportunity  to  participate  in 
the  development  of  the  standard. 

7.  A  description  of  the  method 
whereby  interested  persons  who 
respond  to  the  notice  may  participate, 
either  in  person  or  through 
correspondence,  in  the  development  of 
the  standard. 

8.  A  statement  describing  the  facilities 
or  equipment  the  offeror  intends  to 
utilize  in  developing  the  standard,  and 
how  the  offeror  intends  to  gain  access  to 
them. 

9.  An  estimate  of  the  time  required  to 
develop  the  standard,  including  a 
detailed  schedule  for  each  phase  of  the 
procedure. 

10.  A  description  of  the  method  the 
offeror  intends  to  use  or  has  used  to 
acquire  test  data  or  other  information 
needed  to  support  the  standard. 

11.  A  description  of  the  method  the 
offeror  intends  to  use  to  maintain 
records  of  the  development  of  the 
standard  and  other  relevant  matters  and 
to  make  such  records  available  for 
disclosure  during  development,  and  a 
schedule  for  meeting  the  periodic 
reporting  requirements  of  S  861.30(b). 

FDA  advises  that  under  section 
514(c)(3)  of  the  act  and  §  861.26(b), 
information  included  in  an  offer  to 
develop  a  proposed  standard  is  to  be 
made  available  to  the  public  only  if  the 
offer  is  accepted  (except  for  information 
exempt  from  disclosure  under  21  CFR 
20.61),  or  if  disclosure  is  required  under 
21  CFR  Part  20. 

Time  Period  To  Develop  a  Standard 

FDA  estimates  the  time  period  to 
develop  a  proposed  standard  and 
rationale  for  the  cardiac  monitor  will  be 
2  years.  This  time  span  will  enable  the 
collection  of  existing  information  to 
consider  in  the  development  of  the 
standard  and  will  enable  some  public 
comment  to  occur  on  the  drafts  of  the 
standard.  The  time  period  may  be 
extended  by  the  Commissioner  for  good 
cause  shown. 

Acceptance  by  FDA 

As  required  by  section  514(e)(1)  of  the 
act  and  {  861.28(a),  in  determining 
whether  to  accept  an  offer  to  develop  a 
performance  standard,  FDA  will 


evaluate  the  qualifications  of  the  offeror 
on  the  basis  of  the  offeror's  expertise, 
experience,  financial  stability,  and 
potential  conflicts  of  interest.  In 
choosing  among  competing  offerors,  the 
offeror  without  any  financial  interest  in 
the  particular  device  for  which  a 
proposed  standard  is  sought  or  in  the 
device  industry  generally  will  be 
preferred,  all  other  things  being  equal. 
More  than  one  offer,  however,  may  be 
accepted. 

As  required  by  section  514(e)(2)  of  the 
act  and  $  861.28(c),  FDA  will  publish  in 
the  Federal  Register  the  name  and 
address  of  each  person  whose  offer  to 
develop  a  standard  is  accepted  and  a 
summary  of  the  terms  of  the  accepted 
offer,  including  a  statement  of  the  extent 
to  which  FDA  will  contribute,  if  at  all,  to 
the  cost  of  developing  the  proposed 
standard.  As  required  by  section 
514(e)(5)  of  the  act  and  §  8ei.28(d),  if 
FDA  does  not  accept  an  offer,  the 
agency  will  publish  in  the  Federal 
Register  a  notice  of  that  fact  and  the 
reasons  for  its  decision. 

Future  Actions 

Following  expiration  of  the  60-day 
time  period  provided  by  this  notice  for 
interested  persons  to  submit  an  existing 
standard  or  to  offer  to  develop  a 
proposed  standard,  FDA  will: 

1.  Authorize  a  Federal  agency  to 
develop  a  proposed  performance 
standard  if  FDA  determines  that  a 
performance  standard  can  be  developed 
by  a  Federal  agency,  based  on  the 
personnel,  expertise,  and  resources  of 
the  agency;  or 

2.  Accept  an  existing  standard  as  a 
proposed  performance  standard  or  as  a 
basis  upon  which  a  proposed 
performance  standard  may  be 
developed  provided  FDA  determines 
that  such  standard  is  based  upon 
scientiRc  data  and  information  and  has 
been  subjected  to  adequate  scientific 
consideration.  An  existing  standard  may 
be  one  diat  is  submitted  in  response  to 
the  invitation  for  standards  or  it  may  be 
a  standard  that  has  been  issued  or 
adopted  (or  is  being  developed)  by  any 
Federal  agency  or  any  other  qualified 
entity;  or 

3.  Accept  one  or  more  offers  to 
develop  a  proposed  standard;  or 

4.  Proceed  to  develop  a  proposed 
standard;  or 

5.  Take  other  appropriate  action  to 
facilitate  development  of  a  performance 
standard  for  the  device. 

The  agency  has  determined  under  21 
CFR  25.24(e)(3)  (April  26, 1985;  50  FR 
16636]  that  this  action  is  of  a  type  that 


does  not  individually  or  cumulatively 
have  a  signiHcant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

In  any  notice  of  proposed  rulemaking 
that  includes  a  proposed  performance 
standard  for  the  caiidiac  rate  monitor, 
FDA  will  announce  its  initial 
determination  whether  the  proposed 
rule  is  a  major  rule  under  Executive 
Order  12291  and  will  consider  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  UnUl 
the  provisions  of  any  proposed  standard 
are  known,  FDA  cannot  determine  the 
economic  consequences  of  the 
promulgation  of  such  standard. 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
MSnagement  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  "American  National  Standard  for 
Cardiac  Monitors,  Heart  Rate  Meters  and 
Alanns  (ANSI/AAMI  EC13-1983)." 
Association  for  the  Advancement  of  Medical 
Instrumentation.  1901  North  Fort  Meyer  Dr., 
Arlington.  VA 

2.  "Safe  Current  Limits  (SCL-12/73)," 
Association  for  the  Advancement  of  Medical 
Instrumentation,  1901  North  Fort  Meyer  Dr., 
Arlington,  VA. 

3.  "Medical  Electrical  Equipment  Part  1: 
General  Requirements  (lEC  6(n-l-(1977))," 
American  National  Standards  Institute,  1430 
Broadway.  New  York.  NY. 

4.  "Medical  Electrical  Equipment  Part  2: 
Particular  Requirements  for  the  Safety  of 
Cardiac  Defibrillators  and  Cardiac 
Defibrillafors-monitors  (lEC  e01-2-4-{19e3))," 
American  National  Standards  Institute,  1430 
Broadway,  New  York.  NY. 

Interested  persons  may.  on  or  before 
January  21, 1986,  submit  to  the  Dockets 
Management  Branch  (address  above)  an 
existing  standard  or  an  offer  to  develop 
a  standard  for  the  cardiac  monitor.  Two 
copies  of  any  standards  or  offers  are  to 
be  submitted.  Submissions  are  to  be 
identified  with  the  docket  number  found 
in  braclcets  in  the  heading  of  this 
document.  Received  submissions  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  October  3a  1985. 
loMph  P.  Hile. 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc  85-27738  Filed  11-20-85;  8:46  am) 
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DEPARTMENT  OF  AGMCULTURE 

Animal  and  Rant  Health  InapMtioa 
Service 

7CFRPatt901 
(Docket  No.  8S-3») 

Oriental  Fnitt  Fly;  Addition  to  the 
Quarantioed  Areaa 

agency:  Anitnal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  hiterim  rule. 


SuaaaMlK  This  document  amends  the 
Oriental  fruit  By  regulations  by  adding  a 
portion  of  Santa  C3ara  County  in 
California  to  the  list  of  areas  designated 
as  quarantined  areas.  This  action  is 
necessary  as  an  emergency  measure  in 
order  to  prevent  the  artificial  spread  of 
the  Oriental  fruit  ily  into  noninfested 
areas  of  the  United  States.  The  effect  of 
this  action  is  to  impose  certain 
restrictions  on  the  interstate  movement 
of  regulated  articles  movii\g  interstate 
from  the  quarantined  area. 
DATES:  Effective  date  of  this  interim 
rule:  November  19. 1965.  Written 
comments  concerning  this  interim  rule 
must  be  received  on  or  before  fanuary 
21, 1986. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  GesseL 
Director,  Regulatory  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Federal  Building,  Room  728,  6505 
Beterest  Road,  Hyattsville,  Maryland 
20782.  Comments  should  state  that  they 
are  in  response  to  Docket  Number  8S- 
389.  Written  comments  received  may  be 
inspected  at  Room  728,  Federal  Building, 
between  6  a.m.  and  4J0  pjn.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INPOHMATION  CONTACT: 
B.  Glen  Lee.  Assistant  Director  of  the 
National  i¥ogram  Planning  Staff  in 
charge  of  the  Survey  and  Emergency 


Response  StaR,  Plant  Protection  and 
Qnaranttne,  Animal  and  Mant  HeaMi 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611  Federal  Building 
6505  Belcrest  Road,  Hyattsville.  MD 

2iifnz,[30i)A3^4aes. 

8UPPI.EMENTARY  INFORMATION: 
Baclcground 

The  Oriental  fruit  fly,  Dacus  dorsalis 
(Hendel),  is  a  very  destructive  pest  of 
numerous  firults  (eapedally  dtras  fhnts), 
nuts,  vegetables,  arid  berries.  This  pest 
can  cause  serious  ecaocniic  lossea. 
Heavy  infiestatianB  can  lesuit  in 
complete  loss  of  such  crops.  Its  short  life 
cyote  permits  the  rapid  development  of 
serious  outbreaks. 

A  document  published  in  the  Federal 
Register  on  October  24. 1985.  (50  FR 
43117-43125)  established  the  OrieoUl 
fruit  fly  regulations  (7  CFK  30U3  et  seq.; 
referred  to  below  as  r^gulationsj.  The 
regulations  Impose  restricdons  on  the 
interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  artificial  spread  of  the 
Oriental  fruit  By  to  noninfested  areas  of 
the  United  States. 

The  regulations,  among  other  thiogs. 
designated  portions  of  Los  Angeles  and 
Orange  Counties  as  qvarantined  areas. 
It  was  necessary  to  designate  these 
areas  as  quarantined  areas  because  of 
the  finding  of  Oriental  fruit  fly.  These 
areas  remain  inTested  at  this  time. 

However,  the  Oriental  fruit  fly  has 
now  been  found  in  an  area  of  Santa 
Clara  County  in  California.  These 
fmdiiigs  were  based  on  trapping  surveys 
condacted  fay  inspectors  of  the  United 
States  Department  of  Agriculture  and 
State  agencies  of  California.  The 
regulations  in  i  301.93  provide  that  the 
Deputy  Administrator  shall  Hst  as  a 
quarantined  area  each  State,  or  each 
portion  thereof,  in  vrhich  the  Oriental 
fruit  Sy  has  been  found  by  an  inspector, 
or  in  which  the  Deputy  Administrator 
has  reason  to  believe  tliat  die  Oriental 
fruit  fly  is  present,  or  eadi  portion  of  a 
State  which  the  Deputy  Administrator 
deems  necessary  to  regulate  because  of 
its  proximity  to  the  Oriental  fruit  fly  or 
its  inseparability  for  quarantine 
en&Mvement  purposes  from  localities  in 
which  the  Oriental  fruit  fly  occurs. 

Under  rtiis  criteria  it  is  necessaTy  to 
amend  the  regulations  by  adding  the 
following  area  in  Santa  Clara  County  in 
California  as  a  quarantined  area: 


That  portioo  <rf  Santa  Clara  County  lying 
within  te  fbUowing  bouodiiries:  Beginning  al 
a  poiai  wheic  US.  Highway  101  interaecti 
State  Highway  237;  tliea  norttieasterij  along 
State  Highway  237  to  its  iatersectioa  with 
Lawreace  Exjuvssway:  then  southerly  aioag 
said  expressway  to  its  inleraection  with 
Tasman  Drive;  then  easterly  along  said  drive 
to  its  intersection  with  Lafayette  Street;  then 
southeasterly  along  said  street  to  its 
intersectioD  with  Montague  Expressway:  then 
northeasteriy  along  said  expressway  to  its 
intersection  with  Nor*  First  Street;  then 
80utheastei4y  aloqg  said  street  to  its 
interaec6on  wMh  State  Ht^way  17;  then 
southwLluily  along  said  highway  to  its 
intersectioa  with  State  Midway  SZ,  then 
soudKaaleriy  along  State  Hi^nray  tz  to  its 
inleraection  with  Naglee  Aveaoe:  then 
southwesterly  along  said  avenue  to  its 
intersectioa  witii  Park  Avenue:  then 
southeasterly  along  Padc  Aveoue  to  its 
intersection  with  Shasta  Avenwe:  than 
southerly  along  Shasta  Avenue  to  its 
intersection  with  Leigh  Avenue;  then 
southerly  along  Leigh  Avenoe  4o  its 
intersection  with  Campbell  Avenue:  then 
westerly  along  Campbell  Avenue  to  its 
intersection  with  San  Tomas  Aquino  Road: 
then  south  along  said  road  to  its  intersection 
with  Bucknafl  Road  6ien  westeriy  a4ong 
Buckn^  Road  to  its  i(rter«ef:Hon  with  Quito 
Road;  then  aoutiiedy  akmg  Quito  Road  to  its 
intersection  with  Cox  Avenue:  then  westerly 
along  said  avenue  to  its  intersection  with 
Saratoga  Sannyvale  Road;  Then  westerly 
along  an  imagiQary  line  bom  said 
intersection  to  the  interaectioo  of  Mount  Eden 
Road  and  Stevens  Canyon  Road:  then 
northerly  along  Stevens  Canyon  Road  to  its 
intersection  with  Foothill  Boulevard;  then 
northerly  along  said  t>oulevard  to  its 
intersection  with  Foothill  Expressway;  then 
northwesterly  along  said  expressway  to  its 
intersedioa  with  Miramonte  Avenwe:  then 
northerly  along  said  avenue  to  its  intersection 
with  Castro  Street:  then  aortfaeasteriy  along 
said  street  to  its  intersection  with  KJoSett 
Boulevard:  then  northeasterty  aiong  said 
boulevard  to  its  intersectioa  with  U.S. 
Highway  101;  then  southeasterly  along  said 
highway  to  the  point  of  iieginniag. 

The  State  of  California  has  adopted 
and  is  enforcing  a  quarantine  or 
regulation  which  imposes  restrictions  tm 
the  intrastate  movement  of  the  regulated 
articles  whiiA  are  substantially  the 
same  as  those  which  are  imposed  with 
respect  to  the  interstate  movement  of 
such  articles  untler  the  regulations,  and 
it  appears  that  the  tJesignation  of  less 
than  the  entire  State  as  a  quarantined 
area  will  otherwise  be  adequate  to 
prevent  the  artificial  interstate  spread  of 
the  Oriental  fmit  fly. 
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Emergency  Action 

Harvey  L  Ford.  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  a  public 
comment  period.  Due  to  the  possibility 
that  the  Oriental  fhiit  fly  could  be 
spread  artificially  to  noninfested  areas 
of  the  United  States,  a  situation  exists 
requiring  immediate  action  to  help 
control  the  spread  of  this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  of  5 
U.S.C  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to, this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  signature.  Comments  will 
be  solicited  for  60  days  after  publication 
of  this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  100  million  dollars; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  amendment  affects  the  interstate 
movement  of  regulated  articles  fit)m  a 
portion  of  Santa  Clara  County  in 
California.  The  regulated  articles  that 
are  affected  by  this  interim  rule 
represent  significantly  less  than  one 
percent  of  such  articles  in  the  United 
States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR 1  Part  3015.  Subpart 
V). 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  unde  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  e/seg.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  conunodities.  Plant 
diseases.  Plant  pests.  Plants 
(agriculture).  Quarantine. 
Transportation.  Oriental  fruit  fly. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Autlwrity:  7  U.S.C.  ISOdd,  ISOee,  ISOff;  161. 
162,  and  164-167;  7  CFR  2.17,  Z51,  and 
371.2(c). 

2.  In  §  301.93-3(c).  the  description  of 
the  quarantined  areas  are  amended  by 
adding  a  portion  of  Santa  Clara  County 
in  California,  in  alphabetical  order  to 
read  as  follows: 

§301.93-3    Quarantined  areas. 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 
California. 


Santa  Clara  County 

That  portion  of  Santa  Clara  County 
lying  within  the  following  boundaries: 
Beginning  at  a  point  where  U.S. 
Highway  101  intersects  State  Highway 
237;  then  northeasterly  along  State 
Highway  237  to  its  intersection  with 
Lawrence  Expressway;  then  southeriy 
along  said  expressway  to  its 
intersection  with  Tasman  Drive;  then 
easteriy  along  said  drive  to  its 
intersection  with  Lafayette  Street;  then 
southeasterly  along  said  street  to  its 
intersection  with  Montague  Expressway; 
then  northeasterly  along  said 
expressway  to  its  intersection  with 
North  First  Street;  then  southeasterly 
along  said  street  to  its  intersection  with 
State  Highway  17;  then  southeasteriy 
along  said  highway  to  its  intersection 
with  State  Highway  82.  then 
southeasterly  along  State  Highway  82 
to  its  intersection  with  Naglee  Avenue: 


then  southwesterly  along  said  avenue  to 
its  intersection  with  Park  Avenue;  then 
southeasteriy  along  Park  Avenue  to  its 
intersection  with  Shasta  Avenue;  then 
southerly  along  Shasta  Avenue  to  its 
intersection  with  Leigh  Avenue;  then 
southerly  along  Leigh  Avenue  to  its 
intersection  with  Campbell  Avenue; 
then  westerly  along  Campbell  Avenue  to 
its  intersection  with  San  Tomas  Aquino 
Road;  then  south  along  said  road  to  its 
intersection  with  Bucknall  Road;  then 
westeriy  along  Bucknall  Road  to  its 
intersection  with  Quito  Road;  then 
southerly  along  Quito  Road  to  its 
intersection  with  Cox  Avenue;  then 
westerly  along  said  avenue  to  its 
intersection  with  Saratoga  Sunnyvale 
Road;  then  westerly  along  an  imaginary 
line  from  said  intersection  to  the 
intersection  of  Mount  Eden  Road  and 
Stevens  Canyon  Road;  then  northerly 
along  Stevens  Canyon  Road  to  its 
intersection  with  Foothill  Boulevard; 
then  northerly  along  said  boulevard  to 
its  intersection  with  Foothill 
Expressway;  then  northwesterly  along 
said  expressway  to  its  intersection  with 
Miramuuie  Avenue;  then  northerly  along 
said  avenue  to  its  intersection  with 
Castro  Street;  then  northeasterly  along 
said  street  to  its  intersection  with 
Moffett  Boulevard:  then  northeasterly 
along  said  boulevard  to  its  intersection 
with  U.S.  Highway  101;  then 
southeasterly  along  said  highway  to  the 
point  of  beginning. 

Done  at  Washington,  DC.,  this  19th  day  of 
November  1985. 

Harvey  L  Ford. 

Deputy  Administrator,  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  85-27886  Filed  11-21-85:  8:45  am] 

BILUNa  COOC  M10-34-M 


Federal  Crop  Insurance  Corporation 
7  CFR  Part  420 
[Document  Na  2907S] 

Grain  Sorghum  Crop  Insurance 
Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Grain  Sorghum  Crop 
Insurance  Regulations  (7  CFR  Part  420). 
effective  for  the  1986  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to:  (1)  Limit  the  insured's  share  of 
an  indemnity  on  crops  transferred 
before  harvest;  (2)  increase  the  minimum 


Fwiwid  KagiiiT  /  Vol  sq  No.  226  TPriday.  Wofveihbef  22.  Ittg  /  ftdles  and  R^olations'       ^^^ 


acfeage  wliich  nmt  be  repiaoted  before 
earning  replanting  payments:  (3|  tbat^tn 

the  length  of  time  an  insured  has  to  give 
notice  when  daiming  an  mdemnitjr;  (4) 
add  a  definition  of  "A9CS";  (5)  redefine 
"County"  to  clarify  when  land  located 
outside  the  oomty  is  indaded  in  the 
county:  and  (6)  allow  one  year  for 
fumishing  record*  required  by  the 
Actual  Production  History  yield 
determination.  The  authority  for  the 
promulgation  of  this  rule  Is  ooatained  in 
the  Federal  Crop  Insurance  Act,  as 
amended. 

EFFECTIVE  DATE:  November  30. 198S. 
FOR  FURTNGR  INPOHMATKM  CONTACT 

Peter  F.  Coie,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agricuiture,  Washingtoo.  DC  ZOZSO, 
telephone  (202)  447-3325. 
SUPPLEMSITMIV  Mf  OHMAnON:  This 
action  has  been  revieiwed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  TUs  action 
constitutes  a  review  a«  to  the  need. 
currency,  clarity,  and  effectiveness  of 
these  regulati<«8  under  tbose 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1, 1990. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  and  certifies  that  this 
action  (1]  is  not  a  major  rule  as  defined 
by  Execuli\re  Order  12291  because  it  will 
not  result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (b) 
Major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal  State,  of  local  governments,  or  a 
geographical  region:  or  (c)  Significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets:  and  (2)  will  not  increase  the 
federal  paperwork  burden  fbr 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibihty 
Act;  therefore,  no  Regulatory  Flexibihty 
Analysis  was  prepared. 

Thi»  program  is  listed  in  the  Catalog 
of  Fedttral  OcnYestic  Assistance  under 
No.  ia45a 

This  program  is  not  subject  to  tfae 
provisions  of  Executive  Order  12372 
which  requires  intet^govenunental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  acticMi  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  envirnnment,  hraith.  and 


safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  nanoT  changes  in  language 
and  format  the  principal  changes  in  the 
grain  sorghmn  policy  are: 

1.  Section  2x. — Add  a  clause  to 
change  the  method  of  calculating  the 
insured's  share  of  an  indemnity  on  crops 
transferred  before  harvest.  This  will 
limit  indeffioities  to  the  innned's 
insurable  interest  at  the  time  of  loss. 

2.  Section  &a.— Shorten  from  30  days 
to  10  days  the  tinxe  an  insared  has  to 
give  notice  of  loss  when  claiming  ao 
indemnity.  This  will  allow  FCIC  to 
determine  indemnities  in  a  more  timely 
fashion. 

3.  Section  9.f. — Increase  from  10  acres 
or  10  percent  to  20  acres  or  20  percent 
the  acreage  required  to  be  replanted  to 
qualify  for  a  replant  payment  and  clarify 
that  the  percentage  to  be  replanted  is 
computed  on  the  acreage  initially 
planted  on  the  unit  as  of  the  final 
planting  date.  This  redaoes  the  ovmber 
of  inspections  by  diminating  small 
replant  payments  and  paperwork. 

4.  Section  17. — Add  a  de&utian  of 
"ASCS '.  Amend  the  "County"  definition 
to  clarify  when  land  located  outside  the 
county  is  included  in  the  county. 

5.  Section  15.a— Change  the  time  for 
submission  of  records  under  the  Actual 
Production  History  yield  determination 
to  allow  an  additional  year  before 
cancellation. 

On  Monday,  September  9, 1985,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  38580,  revising  and  reissuing  the 
Grain  Sorghum  Crop  fnsuranoe 
Regulatitms  (7  CFTt  Part  420).  The  public 
was  given  30  days  in  which  to  submit 
written  comments,  data,  and  opinions  on 
the  proposed  rule. 

No  comments  were  received  in  direct 
response  to  this  proposed  rule. 
However,  on  September  4-5. 1985,  the 
Board  of  Directors,  FCIC  held  informal 
meetings  in  Hearing  Room  B,  Interstate 
Commerce  Commissian  Building, 
Washington,  DC,  for  the  purpose  of 
receiving  comments  from  interested 
parties  on  the  general  proposal  to 
restrict  imit  divisi<Hi  fay  removing  unit 
division  guidelines  from  policies.  The 
concept  was  included  in  the  proposed 
rule. 

The  determination  to  eliminate 
applicable  unit  division  guidelines 
restricts  anil  division  to  include  all  the 
insurable  crop  grown  within  a  county 
with  no  allowance  for  further  division 
beyond  those  contained  in  the  crop 
insurance  policies 


Comments  were  received  from  six 
representatives  of  the  private  insurance 
industry,  one  member  of  Congress, 
fifteen  insurance  agents,  four 
representatives  of  special  interest 
groups,  and  five  farmers. 

The  comments  generally  opposed  the 
proposed  change  to  the  insurance  unit 

definition  which  would  delete  the 
guidelines  filed  at  county  service  offices. 

Arguments  against  the  proposed  unit 
division  change  included:  (1)  Separate 
insurance  units  for  widely  dispersed 
tracts  of  farmland,  differing  topography 
or  soil  types,  and  differing  cultural  or 
farm  management  practices  are 
necessary  to  maintain  or  build 
participation  levels:  (2)  spot  causes  of 
loss  like  hail  and  flood  generally 
damage  only  a  relatively  small  portion 
of  the  total  planted  acreage  of  most 
farms,  thus  the  more  units  allowed,  the 
greater  the  protection  offered;  (3)  the 
proposed  unit  structure  would  result  in 
discrimination  or  unfair  treatment 
among  producers;  (4)  the  producer  is 
entitled  to  an  indemnity  payment  under 
the  crop  insurance  program  when  he 
suffers  a  loss  on  a  portion  of  his  planted 
acreage  even  when  overall  yields  are 
normal;  and  {5]  expected  reductions  in 
participation  would  result  in  increased 
adverse  selection. 

Many  agreed  that  the  current  unit 
stroctwe  is  less  than  satisfoctory,  but 
aigued  that  FCIC  should  delay 
implementation  of  the  proposed  rule  to 
provide  time  for  farther  study  and 
analysis  of  alternative  approaches. 

FCIC  has  determined  to  retain  the 
present  unit  structure  and  mstitate 
further  studies  whidi  are  to  be 
presented  to  the  Board  of  Directors  for 
consideration  at  the  first  meeting  of  the 
Board  after  February  1. 1986. 

It  is  the  objective  of  the  FCIC  to 
provide  producers  of  agricultural 
commodities  a  program  of  insurance 
with  an  insurance  unit  structure  which: 

— Provides  a  disaster  protection  plan  of 

insurance  which  meets  the  needs  of 

producers  at  the  lowest  possible  cost 

per  acre. 
— ^Minimizes  the  potential  for  fraud  and 

abuse. 
— Reduces  the  administrative  costs  of 

FCIC  and  writing  companies. 
— Minimizes  the  burden  upon  prodacen. 
— Improves  the  actuarial  soundness  of 

the  program. 
— Simplifies  and  standardizes  'rtw  unit 

definition  for  all  programs. 
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The  Board  of  Directors  has  discussed 
the  unit  definition  issue  on  several 
occasions  over  the  past  three  years. 

The  current  standard  insurance  policy 
language  defines  "unit"  as: 

"Unit"  means  all  insurable  acreage  of 
(name  of  crop)  in  the  county  on  the  date 
of  planting  for  the  crop  year: 

(1)  In  which  you  have  a  100  percent 
share:  or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share 
basis. 

Land  rented  for  cash,  a  Fixed 
commodity  payment,  or  any 
consideration  other  than  a  share  in  the 
(name  of  crop)  on  such  land  shall  be 
considered  as  owned  by  the  lessee. 
Land  which  would  otherwise  be  one  unit 
may  be  divided  according  to  applicable 
guidelines  on  file  in  your  county  service 
.  office.  ■ 

As  a  matter  of  usual  practice,  units 
are  often  divided  beyond  that  allowed 
by  the  policy  unit  definition  to  permit 
separate  units  by  section  or  ASCS  farm 
serial  number.  This  is  intended  to  be 
permitted  only  when  verifiable  records 
of  production  on  such  a  basis  eixst. 

The  more  insurance  units  allowed  on 
a  single  contract,  the  higher  the 
potential  for  fraud  and  abuse,  the  higher 
the  costs  of  administration,  and  the 
larger  the  likelihood  of  legitimate  loss. 

The  FCIC  Board  of  Directors  has  been 
increasingly  concerned  about  the  high 
loss  ratios  (about  150%)  experienced  by 
the  Corporation  in  the  1980-1984  period. 
It  has  refused  to  order  a  major  premium 
rate  increase  because  of  its  belief  that 
normal  weather  and  sound  program 
design  will  prove  the  existing  rates 
adequate  over  the  long  term.  The  Board 
has  chosen  a  course  of  action  to  reduce 
adverse  selection,  lessen  the  potential 
for  fraud  and  abuse,  and  improve  the 
equilability  of  the  insurance  offer 
between  options  and  areas  of  operation. 
The  Board  believes  that  these  actions 
are  preferable  to  the  alternative  of  major 
increases  in  premiums  to  producers. 

The  level  of  program  participation  by 
potential  insureds  is  of  great  interest  to 
the  FCIC.  The  potential  users  of  the 
program,  the  fanners  of  this  nation,  have 
a  clear  need  for  the  protection  offered. 
Higher  levels  of  participation  are 
desired  because  such  expanded  use  of  a 
crop  insurance  as  a  risk  management 
tool  can  reduce  the  adverse  economic 
impacts  of  crop  failure  on  not  only 
individual  producers  but  the  slate  and 
community  in  which  they  live.  Crop 
insurance  as  a  device  to  offer  disaster 
assistance  to  farmers  is  much  preferred 
to  the  alternative  programs  offered  in 
the  past  in  terms  of  equitability  and  cost 
to  the  public.  Further,  higher  levels  of 
participation  tend  to  remove  adverse 


sm  

selection  which  continues  to  be  a 
problem  of  program  administration. 

There  is  an  apparent  need  to  modify 
the  insurance  unit  determination 
practices  of  the  past.  Most  of  the 
comments  received  recommended  delay 
and  further  study  of  the  issues  relating 
to  insurance  unit  definition  and  that 
recommendation  is  accepted  as  being  in 
the  best  interests  of  the  program  at  this 
time. 

The  management  of  FCIC  has  been 
directed  to  present  the  results  of  further 
study  to  the  Board  of  Directors  at  its 
first  meeting  after  February  1 1986. 
Interested  parties  are  requested  to  offer 
input  or  comments  to  the  Board.  Any 
proposal  presented  during  the  requested 
timeframe  should  not  only  consider  the 
impact  upon  program  participation  but 
also  have  a  positive  impact  upon  the 
actuarial  soundness  of  the  programs  and 
the  costs  and  burden  of  administration. 

The  most  significant  objection /aised 
was  the  opinion  that  significant  adverse 
perception  of  the  previously  proposed 
change  would  lead  to  large  numbers  of 
cancellations  by  insured  producers.  The 
FCIC  determination  to  permit  the 
continued  use  of  guidelines  allowing 
further  unit  division  will  encourage 
continued  growth  in  the  program 
without  undue  risk  of  higher  than 
normal  cancellations. 

These  actions  respond  positively  to 
the  marketing-related  concerns 
expressed  regarding  the  previously 
proposed  changes  to  the  insurance 
regulations.  They  should  have  minimal 
adverse  impact  upon  the  attractiveness 
of  the  insurance  offer  and  thus  little 
negative  impact  upon  participation 
rates. 

Since  policy  changes  must  be  on  file 
by  November  30. 1985.  good  cause  is 
shown  for  making  this  rule  effective  in 
less  than  30  days. 

Therefore,  with  the  exception  of  minor 
changes  in  language  and  format,  the 
proposed  rule,  amended  as  outlined 
above,  is  hereby  adopted. 

List  of  Subjects  in  7  CFR  Part  420 

Crop  insurance,  Grain  sorghum 

Final  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Grain 
Sorghum  Crop  Insurance  Regulations  (7 
CFR  Part  420),  effective  for  the  1986  and 
succeeding  crop  years,  to  read  as 
follows: 


PART  420— GRAIN  SORGHUM  CROP 
INSURANCE  REGULATIONS 

Subpart— Regulations  for  ttw  1986  and 
Succeeding  Crop  Years 

Sec. 

420.1  Availability  of  grain  sorghum  crop 
insurance. 

420.2  Premium  rates,  production 
guarantees,  coverage  levels,  and  prices 
at  which  indemnities  shall  be  computed. 

420.3  0MB  control  numbers. 

420.4  Creditors. 

420.5  Good  faith  reliance  on 
misrepresentation. 

420.6  The  contract. 

420.7  The  application  and  policy. 
Authority:  Sees.  506,  516,  Pub.  L.  75-430,  52 

Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516). 

§  420. 1    A vaNatMHy  of  grain  sorghum  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions t)f  this  subpart  on  grain 
sorghum  in  counties  within  the  limits 
prescribed  by  and  in  accordance  with 
the  provisions  of  the  Federal  Crop 
Insurance  Act.  as  amended.  The 
counties  shall  be  designated  by  the 
Manager  of  the  Corporation  from  those 
approved  by4he  Board  of  Directors  of 
the  Corporation. 

§  420.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtiich  indemnities  shall  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  grain 
sorghum  which  will  be  included  in  the 
actuarial  table  on  file  in  the  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  420.3    0MB  control  numbers. 

0MB  control  numbers  are  contained 
in  Subpart  H  of  Part  400.  Title  7  CFR. 

§420.4    CredHors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§420.5    Good  faltti  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provision 
of  the  grain  sorghum  insurance  contract, 
whenever:  (a)  An  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
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misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived:  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  finds  that:  (1)  An  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice:  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Request  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  420.6    TTm  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  grain  sorghum 
crop  as  provided  in  the  policy.  The 
contract  shall  consist  of  the  application, 
the  policy,  and  the  county  actuarial 
table.  Any  changes  made  in  the  contract 
shall  not  affect  its  continuity  from  year 
to  year.  The  forms  referred  to  in  the 
contract  are  available  at  the  apphcable 
service  offices. 

§42a7   TlM  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  grain  sorghum  crop 
as  landlord,  owner-operator,  or  tenant. 
The  application  shall  be  submitted  to 
the  Corporation  at  the  service  office  on 
or  before  the  applicable  closing  date  on 
file  in  the  service  office. 

(b)  The  corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  closing  date  for 
submitting  applications  in  any  county  by 
placing  the  extenaed  date  on  file  in  the 
applicable  service  offices  and  publishing 
a  notice  in  the  Federal  Register  upon  the 
Manner's  determination  that  no 


adverse  selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  Iif  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  contribution  of  a  grain 
sorghum  contract  issued  under  such 
prior  regulations,  without  the  filing  of  a 
new  application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37, 400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Grain 
Sorghum  Crop  Insurance  Policy  for  the 
1986  and  succeeding  crop  years  are  as 
follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Grain  Sorghum— Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your  ~ 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we."  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Tenns  and  Conditions 

1.  Causes  of  Loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire: 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(6). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect  mismanagement,  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
grain  sorghum  fanning  practices: 

(3).The  failure  or  breakdown  of  irrigation 
equipment  or  facilities: 

(4)  The  failure  to  follow  good  grain 
sorghum  irrigation  practices: 


(5)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop.  Acreage,  and  Share  Insured. 

a.  The  crop  insured  will  be  grain  sorghum 
which  is  initially  planted  to  a  combine-type 
hybrid  grain  sorghum  for  harvest  as  grain, 
which  is  grown  on  insured  acreage,  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  t>e  grain  sorghum  planted  on  insurable 
acreage  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us.  whichever  we 
elect. 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  grain  sorghum  at  the  time  of  planting. 
However,  only  for  the  purpose  of  determining 
the  amount  of  indemnity,  your  share  will  not 
exceed  your  share  on  the  earlier  of: 

(1)  The  time  of  loss:  or 

(2)  The  l>eginniRg  of  harvest 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  fanning  practices 
for  which  the  premium  rates  have  been 
established; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insiue  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  grain  sorghum,  and  such  acreage  is 
not  replanted; 

^4)  initially  planted  after  the  final  planiing 
date  contained  in  the  actuarial  table,  unless 
you  agree,  in  writing,  or  our  form  to  coverage 
reduction: 

(5)  Of  volunteer  grain  sorghum; 

(0)  Ranted  to  a  forage  sorghum  or  initially 
thick-planted  for  silage  or  fodder 

(7)  Of  a  second  grain  sorghum  crop 
following  a  grain  sorghum  crop  harvested  in 
the  same  crop  yean 

(8)  Planted  to  a  type  or  variety  of  grain 
sorghum  not  established  as  adapted  to  the 
area  or  excluded  by  the  actuarial  table;  or 

(9)  Planted  with  another  crop. 

e.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  grain  sorghum  irrigation 
practice. 

f.  Unless  otherwise  provided  in  the 
actuarial  table  and  if  not  irrigated,  insurance 
will  attach  only  on  acreage  initially  planted 
in  rows  far  enough  apart  to  permit 
cultivation.  If  such  acreage  is  destroyed  and 
replanted  to  any  grain-producing  type  grain 
sorghum  in  any  planting  pattern,  the  acreage 
will  be  considered  insured  acreage. 

g.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured    . 
unless  we  agree,  in  writing,  to  insure  sudi 
acreage. 

h.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
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of  Congress,  if  we  advise  you  of  the  limit 
prior  to  planting. 

3.  Report  of  Acreage.  Share,  and  Practice. 
You  nust  report  en  our  fbnn: 

a.  All  the  acreage  of  grain  sorghum  in  the 
county  in  which  you  ha  ve  a  share: 

b.  The  practice;  and 

c  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  grain  sorghum 
planted  in  the  county.  This  report  must  be 
submitted  annually  on  or  before  the  reporting 
date  established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit  the 
insured  acreage,  share,  and  practice  or  we ' 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval 

4.  Production  Guarantees.  Coverage  Levels, 
and  Prices  For  Computing  Indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coveretge  level  2  will  apply  if  you  do  not 
elect  a  coverage  level 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  sales  closing 
date  as  established  by  the  actuarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  Premimn. 

a.  The  annual  premrnm  is  earned  and 
payable  at  the  time  of  planting.  TTie  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premiaiB  rale,  times  the  insnred  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  Vi%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  (he  terms  of  the  experience 
table  contained  in  the  grain  soighum  policy  in 
effect  for  the  1984  crop  year,  you  will 
continue  to  receive  the  benefit  of  that 
reduction  subiect  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience; 

|3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  For  Debt. 

Any  unpaid  amount  due  us  may  be 
deditcted  from  any  indemnity  payable  to  you, 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 
replanting  payment,  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  A^tesiture  or  its  Agencies. 

7.  Insurance  Period. 

Insurance  attaches  when  the  grain  sorghum 
is  planted  and  ends  at  the  eariiest  of: 


(a)  Total  destruction  of  the  grain  sorghora; 

(b)  Combining,  threshing,  or  removal  from 
the  field; 

(c)  Final  adjustment  of  a  loss;  or 

(d)  The  following  dates  immediately  after 
planting: 

(1)  Val  Verde.  Edwards,  Kerr.  Kendall, 
Bexar.  Wilson,  Karnes,  Goliad.  Victoria,  and 
Jackson  Counties.  Texas,  and  ail  Texas 
counties  south  thrrrnf  Irptrmha' Tfl; 

[Zi  All  other  Texas  counties  and  all  other 
States,  December  10. 

8.  Notice  of  Damage  of  Loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant  grain 
sorghum  damaged  due  to  any  insured  cause 
(see  subsection  9.f.); 

(b)  During  the  period  before  harvest,  the 
grain  sorghum  on  any  unit  is  damaged  and 
you  decided  not  to  further  care  for  or  harvest 
any  part  of  it 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use:  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  grain 
sorghum  and  given  written  consent.  We  will 
not  consent  to  another  use  until  it  is  too  late 
to  replant 

You  must  notify  us  when  such  acreage  is 
replanted  or  put  (o  nwother  use. 

(2)  You  must  give  us  notice  of  probable  loss 
'  at  leMt  15  days  before  the  beginning  of 

harrest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given  and  a 
representative  sample  of  the  unharvested 
grain  sorghum  (at  least  10  feet  wide  and  the 
entire  length  of  the  field)  must  remain 
unharvested  for  a  period  of  15  days  from  the 
date  of  notice,  unless  we  give  you  written 
consent  to  harvest  the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit  yoa  must  give  ns 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  grain  sorghum 
on  the  unit 

(b)  Har\-est  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  may  not  destroy  or  replant  any  of 
the  grain  sorghum  on  which  a  replanting 
payment  will  be  claimed  until  we  give 
consent. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  grain  sorghum 
which  is  not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  For  Indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destraction  of  the  grain  sorghum 
on  the  unit 

(2)  Harvest  of  the  unit  or 

(3J  The  calendar  dale  for  the  end  of  the 
insurance  period. 

b-  We  wiM  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  grain 
sorghum  on  the  unit  and  that  any  loss  of 


production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  grain  sorghum  to  be  counted 
(see  section  Sef, 

(3)  Multiplying  the  remainder  by  the  price 
electiorr,  and 

(4]  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  cotmt  against  the  production 
guarantee. 

e.  The  total  production  (bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  grain  sorghum  production  which 
is  not  eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  14.0  percent. 

(2)  Mature  grain  sorghum  production 
which,  due  to  insurable  causes: 

(a)  Has  a  test  weight  of  less  than  51  pounds 
per  bushel;  or 

(b)  Contains  more  than  15.0  percent  kernel 
damage,  as  determined  by  a  grain  grader 
licensed  by  the  Federal  Grain  Inspection 
Service  or  under  the  United  States 
Warehouse  Act.  will  be  adiusted  by: 

(i)  Dividing  the  vahie  per  bushel  of  the 
insured  grain  sorghum  by  the  price  per  bushel 
of  U.S.  Na  2  grain  sorghum;  and 

(ii)  Multiplying  the  result  by  the  number  of 
bushels  of  such  grain  sorghum. 

The  applicable  price  for  No.  2  grain 
sorghum  wiH  be  the  local  market  price  on  the 
earlier  of  the  day  the  loss  is  adjusted  or  the 
day  the  insured ^rain  sorghum  is  sold. 

(3)  Appraised  j)roductjon  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  foUow 
recognized  good  grain  soighum  farming 
practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(4)  Any  appraisal  ¥re  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
grain  sorghum  becomes  general  in  the  county 
and  reappraised  by  us; 

(b)  FurAer  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(5)  The  amount  of  production  of  any 
unharvested  grain  sorghum  may  be 
determined  on  the  basis  of  field  appraisals 
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conduc'ed  after  the  end  of  the  insurance 
period. 

(6)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  grain  sorghum 
is  damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire." 

f.  A  replanting  payment  may  be  made  on 
any  insured  grain  sorghum  replanted  after  we 
have  given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acres  or  20  percent 
of  the  insured  acreage  for  the  unit,  (as 
determined  on-the  Rnal  planting  date). 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee: 

(b)  Initially  planted  prior  to  the  date 
established  by  the  actuarial  table;  or 

(c)  On  which  a  replanting  payment  has 
been  made  during  the  current  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting  but 
will  not  exceed  7  bushels  multiplied  by  the 
price  election,  multiplied  by  your  share. 

If  the  information  reported  by  your  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due,  the  replanting  payment 
will  be  reduced  proportionately. 

g.  Yoo  must  not  abondon  any  acreage  to  us. 
h.  Yoo  may  not  sue  us  unless  you  have 

complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  150e(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

i.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  Tinal  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611),  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

j.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  grain  sorghum  is  planted 
for  any  crop  year,  any  indemnity  will  be  paid 
to  the  persons  determined  to  be  beneficially 
entitled  thereto. 

k.  If  you  have  other  Tire  insurance.  Tire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  onTy  for  the  smaller  of  the 
amount: : 


(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  Fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right^incluchng  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  Right  to  Indemnity  on 
Insured  Share. 

If  yor  transfer  any  pari  of  your  share  during 
the  crop  year,  you  many  transfer  your  right  to 
an  indemnity.  The  transfer  must  be  on  our 
form  and  approved  by  us.  We  may  collect  the 
premium  from  either  you  or  your  transferee  or 
both.  The  transferee  will  have  all  rights  and 
responsibilities  under  the  contract. 

12.  Assignment  of  Indemnity. 

Yqu  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us, 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  to  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  And  Access  To  Farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
grain  sorghum  produced  on  each  unit, 
including  separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 
Failure  to  maintain  and  keep  such  records 
may,  at  our  option,  result  in  cancellation  of 
the  contract  prior  to  the  crop  year  to  which 
the  records  apply,  assignment  of  production 
to  units  by  us,  or  a  determination  that  no 
indemnity  is  due. 

15.  Life  of  Contract:  Cancellation  and 
Termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  In  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  Ninety  days  prior  to  the  cancellation 
date  for  any  crop  year  you  must: 


(1)  Furnish  to  the  Corporation,  satisfactory 
production  records  for  the  previous  crop  year 
or  the  contract  will  be  canceled  for  the 
subsequent  crop  year  or 

(2)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  such  as  fire, 
flood  or  other  natural  disaster.  (If  this 
subsection  (2)  applies,  the  Field  Acturial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

You  may  furnish  the  records  required  by 
this  section  for  any  crop  year  at  least  80  days 
prior  to  the  crop  year's  cancellation  date. 
Your  election  of  this  option  will  result  in  the 
inclusion  of  that  crop  year's  production 
information  in  (he  next  crop  year's  yield 
guarantee. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due: 

(1)  If  deducted  from  an  indemnity,  will  be 
the  date  you  sign  the  claim:  or 

(2)  If  deducted  from  a  payment  under 
another  program  administered  by  the  United 
States  Department  of  Agriculture,  will  be  the 
date  both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are: 


Stale  and  counlir 


Val  Vents.  Edward*.  Kerr.  Kendrt.  Bexar. 
Wilson.  Kames.  Gokad.  Vic«ona.  wtd  Jack- 
son Counties.  Texas,  and  alt  Texas  coun- 
ties sout^  thereof. 

Alabama:  Arizona:  Arkansac  CaMomla:  Rort- 
da.  Georgia:  Louisiana:  Mlsiiaiiwil. 
Nevada:  North  Caroling  South  Carolina: 
and  El  Paso.  Hud^Mlh.  Cubsraon. 
Reeves,  Lovmg.  Winldar.  Edor.  Upton. 
Reagan,  Starling.  Colia.  Tom  Qreen, 
Concho.  McCuHoch.  San  Saba.  MMs,  Hwn- 
mon.  Bosque,  Johnson,  TarrwM.  Wise, 
Cooke  Counties,  Texas,  and  all  Texas 
counties  south  artd  east  thereol  to  and 
mckxtng  Terrell,  Crockett,  Sutton,  Kimble, 
GWesprs,  Blanco,  Comal.  GuadaMM.  Gon- 
zales. Oe  Witt  Lavaca,  Colorado.  Wharton, 
and  Matagorda  CounMs,  Texas. 

AH  other  Texas  counties  and  all  other  states... 


Feb.  16. 


.31. 


Apr.  16. 


f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  Changes. 
We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
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election  at  which  indemnities  are  coiaputed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  ofTice  by 
December  31  prior  to  the  cancellation  date  for 
counties  with  an  April  15  cancellation  date 
and  by  November  30  prior  to  the  cancellation 
date  for  all  other  counties.  Acceptance  of  any 
change  will  be  conclusively  presumed  in  the 
absence  of  any  written  notice  from  you  to 
cancel  the  contract. 

17.  Meaning  of  Terms. 

For  the  purpose  of  grain  sorghum  crop 
insvnmx: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  availabie  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  grain  sorghum  insurance  in  the 
county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c  "County"  means: 

(1)  The  county  shown  on  the  apphcation: 

(2)  Any  additional  land  located  in  a  local 
produdug  area  bordering  on  the  county  as 
shown  by  the  actuarial  table;  and 

(3)  Land  idenUaed  by  an  ASCS  fam  soial 
number  for  the  county  but  physically  located 
in  another  county.      •    * 

d.  "Crop  jrear"  means  the  period  within 
which  the  grain  sorghum  is  normally  grown 
and  will  be  designated  by  the  calendar  year 
in  which  the  grain  sorghum  is  normally 
harvested. 

e.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  grain  sorghum  on 
the  unit. 

f.  "Insurable  acreage"  means  the  land 
classiRed  as  insurable  by  us  and  ahown  as 
such  by  die  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  oieans  the  ratio  of 
indemnity  to  preaiimii. 

i.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust  or  other  legal  entity,  and  wherever 
applicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thereof. 

j.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  grain  sotghum. 

k.  "Service  ofTice"  means  the  ofike 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  ofHce  as  may  be  selected  by  you  or 
designated  by  us. 

L  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the  grain 
sorghum  or  a  share  of  the  proceeds 
therefrom. 

m.  "Unit"  means  all  insurable  acreage  of 
grain  sorghum  in  the  county  on  the  date  of 
planting  for  the  crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

(2)  Which  is  oiwned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  coomiodily 
payment,  or  any  consideration  other  than  a 


share  in  the  grain  sorglwm  on  such  land  will 
be  considered  as  o%vned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidehnes  on 
file  in  your  service  office.  Units  will  l>e 
determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
yoiu-  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  6de  share  or  the 
bona  fide  share  of  any  other  pereon  having 
an  interest  therein. 

18.  Descrifitive  Headings. 
TTia-descriptive  headings  of  the  various 

policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  lo 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  conb-act. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  if  you  disagree  with  our 
determinations,  you  may  obtain 
reconsidera^on  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

AH  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  cooTirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  DC,  on  October  28, 
198S. 

EdwaidHews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-27882  Filed  11-21-85;  8:45  am] 
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7  CFR  Parts  420.  421, 424,  425,  431, 
432, 438,  and  448 

lOocket  Na  2919S] 

Crop  Insurance  Rasulations^Various 

agency:  Federal  Crop  Insurance 
Corporation,  USOA. 
ACTION:  Interim  rule. 

SUMHIARV:  The  Federal  Crop  Insurance 
Corporation  (FCICJ  hereby  amends  the 
Com,  Cotton,  ELS  Cotton,  Gram 
Sorghom,  Peanuts,  Rice,  Soybean,  and 
Canning  and  Processing  Tomato  Crop 
Insurance  Regulations,  effective  for  the 
1985  calendar  year  only,  by  extending 
the  date  for  filing  contract  changes 
specified  in  the  policies  for  insuring  such 
crops.  The  intended  effect  of  this  rule  is 
to  provide  additional  time  in  which  to 
file  changes  made  in  the  Actuarial 
Tables  for  sodi  crops.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 


DATES:  November  22. 1985. 

Comment  Date:  Written  comments, 
data,  and  opinions  on  this  interhn  rule 
must  be  submitted  not  later  than 
January  21. 1986,  to  be  sure  of 
consideration. 


:  Written  comments  on  this 
interim  rule  should  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building. 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 

SUPPt^MENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures. 

Merritt  W.  Sprague.  Manager,  FCIC, 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  major  rule  as  defined 
by  Executive  Order  12291  because  it  will 
not  result  in:  (a)  An  anmial  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  ctjsts  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  [c]  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U,S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
Federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  tisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intei:govemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Pari  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Enviroiunental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Section  18  (A  the  policy  for  each  of  the 
crops  affected  provides  that  any 
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changes  in  the  contract  must  be  placed 
on  file  in  the  service  office  by  a  certain 
date.  The  contract  consists  of  the 
application,  the  policy,  and  the  actuarial 
table.  Due  to  the  woricload  involved  in 
making  chants  on  the  actuarial  table 
for  each  crop  insured  in  each  county 
where  soch  insurance  is  oHieted.  it  is 
necessary  for  FCIC  to  extend  the  date 
for  filing  changes  to  the  contract  for 
certain  crops  referred  to  herein  an 
additional  30  days.  It  has  therefore  been 
determined  that  the  date  for  those  crops 
is  extended  to  December  31. 1985. 
effective  for  the  1985  calendar  year  only. 

FQC  is  still  reviewing  all  the  actuarial 
tables  for  the  regulations  referred  to 
herein  to  determine  whetho-  the  average 
yields  for  centering  rate  spans  and  the 
transitional  yield  ctnnputations  are 
correct  in  each  crop  insurance  policy 
and  are  consistent  with  sound  actuarial 
principles  and,  if  not.  to  make 
adjustments  where  necessary.  It  has 
been  determined  that  srield  averages  for 
many  crops  for  1988  would  be  updated 
to  assure  yield  ranges  consistent  with 
current  county  average  yields.  Incoming 
yield  data  has  been  particularly  slow  on 
certain  crops,  including  those  affected 
by  the  changes  contained  herein,  fai 
addition,  incompatibilities  were 
detected  in  transferring  yield  data  from 
one  computer  processing  system  to 
another,  delaying  comp^tionof 
actuarial  reviews  in  time  for  the 
November  3a  1985.  filing  date.  The 
amount  of  work  involved  is  such  that 
these  reviews  will  not  be  completed 
prior  to  the  date  for  filing  such  actuarial 
data  ia  the  service  offices  for  the  crops 
and  coanties  involved  unless  the  filing 
date  is  extended. 

Merritt  W.  Sprague.  Manager.  FCIC. 
has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  of  this  rule  without 
providing  for  a  period  for  public 
comment  before  such  publication. 
Without  this  review,  the  statutory 
mandate  that  the  program  be  actuarially 
sound  could  not  be  met.  The  workload 
involved  in  these  actuarial  changes  will 
not  permit  fiHng  of  these  actuarial  tables 
by  the  present  contract  date  of 
November  30.  There  is  not  sufficient 
time  to  provide  for  public  comment  and 
implement  these  changes  prior  to 
November  3a  It  has  been  determined 
that  the  date  by  which  such  changes  are 
required  to  be  placed  on  file  in  the 
service  office  shall  be  extended  from 
November  30, 1985,  until  December  31, 
1985.  and  made  effective  for  the  1985 
calendar  year  only  for  com,  cotton.  ELS 
cotton,  grain  sorghum,  peanuts,  rice, 
soybeans,  and  canning  and  processing 
tomatoes. 


The  changes  in  the  actuarial  tables  for 
die  crops  affected  by  this  rule  may  be 
beneficial  in  some  instances  and 
detrimental  in  odwra.  AU  policyholders 
shouid  be  awaie  of  te  changes  in  tfie 
actuarial  table  affecting  their  hidividaal 
crop  insurance  contract  and  of  the 
additianal  time  provided  for  FCIC  to  file 
such  changes. 

FCIC  n  soliciting  public  comment  on 
this  rule  for  60  days  after  publication  in 
the  Federal  Register.  This  rule  will  be 
scheduled  for  review  in  order  that  any 
amendment  made  necessary  by  public 
comment  may  be  published  in  the 
Fadera}  Kepster  as  quickly  as  possible. 

Any  comments  received  pursuant  to 
this  rde  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4096,  South  BuiWmg,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20Z50,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjecte  in  7  CFR  Pnts  42B,  421. 
424. 425. 431. 432. 43a.  and  448 

Crop  insurance;  Com.  Cotton.  ELS 
Cotton,  Grain  sorghum,  Peanuts,  Rice, 
Soybean,  and  Canning  and  processing 
tomatoes. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Cora,  Cotton,  ELS 
Cotton,  Grain  Sorghum.  Peanuts,  Rice. 
Soybean,  and  Canning  and  Processing 
Tomato  Crop  Insurance  Regulations, 
effective  for  the  1985  calendar  year  only 
(7  CFR  Parts  432,  421,  448,  420,  425.  424. 
431,  and  438.  respectively),  in  the 
following  instances: 

PARTS  420, 421, 424, 425, 481, 432, 
438,  AND  44S-{  AMENDED] 

1.  The  Authority  Citations  for  7  CFR 
Parts  42a  421. 424,  425, 431. 432.  436,  and 
448  continue  to  read  aa  follows: 

Authority:  Sees.  506,  516,  Pub.  L.  75-430.  52 
Stat.  73.  77,  as  amended  (7  U^.C.  1506, 1516). 

§§  420.7, 421.7, 424.7, 425.7, 431.7. 432.7, 
and  438.7    [Amended] 

2.  7  CFR420.7(d)16,  421.7(d)18. 
424.7(d)16,  425.7(d)16.  431.7(d)ia 
432.7(d)16,  and  438.7(d)16  are  revised  to 
read  as  follows: 

16.  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  ofBce  tiy 
December  31,  preceding  the  cancellation  date 


for  coontiea  with  an  April  IS  canoellstion 
date  and  by  November  SO  (December  31  for 
tlte  1965  calendar  year)  preceding  the 
cancellation  date  for  all  other  coanties. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  ahaeace  of  any 
notice  from  you  to  cancel  the  contract. 

§448.7    [Amended] 

3.  CFR  44&7(d)16  is  revised  to  read  as 
follows: 

16.  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  DO  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
November  30,  preceding  the  cancellation  date 
except  that,  for  the  1985  calendar  year  only, 
all  contract  changes  %vill  be  available  at  your 
service  office  by  December  31.  Acceptance  of 
any  changes  will  be  conclusively  presumed  in 
the  absence  of  any  notice  &om  you  to  cancel 
the  contract. 

Done  in  Washington.  DC  on  October  sa 
1985. 

EdwaidHewB, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

(PR  Doc.  t»-27881  Filed  11-21-85:  8.-45  am] 
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Com  Crop  hiMiranca  Reguiatkm*  ^ 

AQENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insinvnce 
Corporation  (FCIC)  hereby  amends  the 
Com  Crop  Insurance  Regulations  (7  CFR 
Part  432),  effective  for  the  1986  and 
succeeding  crop  years  by  revising  and 
reissuing  the  crop  policy.  The  intended 
effect  of  this  role  is  to:  (1)  Change  the 
method  of  calculating  the  insured's 
share  of  an  indemnity  on  crops 
transferred  before  harvest;  (2)  increase 
the  amount  of  acreage  which  must  be 
replanted  to  obtain  replanting  payments; 
(3)  shorten  the  length  of  time  an  insured 
has  to  give  notice  when  claiming  an 
indemnity;  (4)  add  a  definition  of 
"ASCS";  (5)  redefine  "County"  to  add 
certain  land  located  outside  the  county; 
and  (6)  allow  one  year  for  fumisliing 
records  required  by  the  Actual 
Production  History  yield  determination. 
The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 

EFFECTIVE  IMTE:  December  31 ,  1986.     ' 
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FOn  FUfTTHCR  INTORMATIOM  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporabon,  U.S.  Department 
of  Agriculture,  Washington,  DC.  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1,1990. 

Merritt  W.  Sprague,  Manager,  FCIC. 
has  determined  and  certifies  that  this 
action  (1)  is  not  a  major  rule  as  defined 
by  Executive  Order  12291  because  it  will 
not  result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  will  not  increase  the 
federal  paperwork  burden  for 
individuals,  small  businesses,  and  other 
persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statementis 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
com  policy  are: 

1.  Section  2.c. — Add  a  clause  to 
change  the  method  of  calculating  the 
insured's  share  of  an  indemnity  on  crops 
transferred  before  harvest.  This  will 
limit  indemnities  to  insured's  insurable 
interest  at  the  time  of  loss. 

2.  Section  9.g. — Increase  from  10  acres 
or  10  percent  to  20  acres  or  20  percent 
the  acreage  required  to  be  planted  to 
qualify  for  a  replant  payment,  and 


clarify  that  the  percentage  is  computed 
on  the  acreage  actually  initially  planted 
on  the  final  planting  date.  This  reduces 
the  number  of  inspections  by  eliminating 
small  replant  payments  and  paperwork. 

3.  Section  8.a. — Shorten  from  30  days 
to  10  days  the  time  an  insured  has  to 
give  notice  of  loss  when  claiming  an 
indemnity.  This  change  will  allow  FCIC 
to  determine  indemnities  in  a  more 
timely  fashion. 

4.  Section  17. — Add  a  definition  of 
"ASCS".  Amend  the  "County"  definition 
to  clarify  when  land  located  outside  the 
county  is  determined  to  be  in  the  county. 

5.  Section  15.c. — Change  the  time  for 
submission  of  records  under  the  Actual 
Production  History  yield  determination 
to  allow  an  additional  year  before 
cancellation. 

On  Monday.  September  9. 1985.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  36589  revising  and  reissuing  the  Com 
Crop  Insurance  Regulations  (7  CFR  Part 
432).  The  public  was  given  30  days  in 
which  to  submit  written  conunents.  data, 
and  opinions. 

No  comments  were  received  in  direct 
response  to  this  proposed  rule. 
However,  on  September  4-5, 1985,  the 
Board  of  Directors,  FCIC  held  informal 
meetings  in  Hearing  Room  B,  Interstate 
Commerce  Commission  Building, 
Washington,  DC,  for  the  purpose  of 
receiving  comments  from  interested 
parties  on  the  Actual  Production  History 
(APH)  method  of  insurance  and  on  the 
proposal  to  restrict  unit  division  by 
removing  unit  division  guidelines  from 
pohcies.  The  unit  division  restriction 
concept  was  included  in  the  proposed 
rule. 

The  determination  to  eliminate 
applicable  unit  division  guidelines 
restricts  unit  division  to  include  all  the 
insurable  crop  grown  within  a  county 
with  no  allowance  for  further  division 
beyond  those  contained  in  the  crop 
insurance  policies. 

Comments  at  the  meetings  were 
received  froih  six  representatives  of  the 
private  insurance  industry,  one  member 
of  Congress,  fifteen  insurance  agents, 
four  representatives  of  special  interest 
groups,  and  five  farmers. 

The  comments  generally  opposed  the 
proposed  change  to  the  insurance  unit 
definition  which  would  delete  the 
guidelines  filed  at  county  service  offices. 

Those  in  opposition  to  the  proposed 
regulations  generally  argued  that  they 
would  decrease  the  marketability  of 
crop  insurance  by  making  the  resulting 
insurance  offer  less  attractive  to 
potential  purchasers.  Many  predicted  a 
substantial  level  of  cancellation  by 
current  contract  holders  if  the  proposed 
changes  became  effective. 


Arguments  against  the  proposed  unit 
division  change  included:  (1)  Separate 
insurance  units  for  widely  dispersed 
tracts  of  farmland,  differing  topography 
or  soil  types,  and  differing  cultural  or 
farm  management  practices  are 
necessary  to  maintain  or  build 
participation  levels:  (2)  spot  causes  of 
loss  like  hail  and  fiood  generally 
damage  only  a  relatively  small  portion 
of  the  total  planted  acreage  of  most 
farms,  thus  the  more  imits  allowed,  the 
greater  the  protection  offered;  (3)  the 
proposed  unit  structure  would  result  4n 
discrimination  or  unfair  treatment 
among  producers;  (4)  the  producer  is 
entitled  to  an  indemnity  payment  under 
the  crop  insurance  program  when  he 
suffers  a  loss  on  a  portion  of  his  planted 
acreage  even  when  overall  yields  are 
normal;  and  (5)  expected  reductions  in 
participation  would  result  in  increased 
adverse  selection. 

Many  agreed  that  the  current  unit 
structure  is  less  than  satisfactory,  but 
argued  that  FCIC  should  delay 
implementation  of  the  proposed  rule  to 
provide  time  for  further  study  and 
analysis  of  alternative  approaches. 

FCIC  has  determined  to  retain  the 
present  unit  structure  and  institute 
further  studies  which  are  to  be 
presented  to  the  Board  of  Directors  for 
consideration  at  the  first  meeting  of  the 
Board  after  February  1, 1986. 

It  is  the  objective  of  the  FCIC  to 
provide  producers  of  agricultural 
commodities  a  program  of  insurance 
with  an  insurance  unit  structure  which: 
— Provides  a  disaster  protection  plan  of 

insurance  which  meets  the  needs  of 

producers  at  the  lowest  possible  cost 

per  acre. 
— Minimizes  the  potential  for  fraud  and 

abuse. 
— Reduces  the  administrative  costs  of 

FCIC  and  writing  companies. 
— Minimizes  the  burden  upon  producers. 
— Improves  the  actuarial  soundness  of 

the  program. 
— Simplifies  and  standardizes  the  unit 

definition  for  all  programs. 

The  Board  of  Directors  has  discussed 
the  unit  definition  issue  on  several 
occasions  over  the  past  three  years. 

The  current  standard  insurance  policy 
language  defines  "unit"  as: 

"Unit"  means  all  insurable  acreage  of 
(name  of  crop)  in  the  county  on  the  date 
of  planting  for  the  crop  year: 

(1)  In  which  you  have  a  100  percent 
share;  or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share 
basis. 

Land  rented  for  cash,  a  fixed 
commodity  payment,  or  any 
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consideratMn  other  than  a  share  in  the 
(name  of  crop)  on  such  land  shaU  be 
considered  as  owned  by  the  lessee. 
Land  which  would  otherwise  be  one  unit 
may  be  divided  according  to  apphcable 
guidelines  on  fiJe  in  your  county  service 
office. 

As  a  matter  of  usual  practice,  units 
are  oftwi  divided  beyond  that  allowed 
by  the  policy  unit  definition  to  permit 
separate  units  by  section  or  ASCS  ikmi 
serial  auraber.  This  is  intended  to  be 
permitted  only  when  verifiable  records 
of  prodnctioa  on  such  a  basis  exist. 

The  more  insurance  imits  allowed  on 
a  single  contract  the  higher  the 
potential  for  fraud  and  abuse,  the  higher 
the  costs  of  administration,  and  the 
larger  the  likelihood  of  legitimate  loss. 

The  FCIC  Board  of  Directors  has  been 
increasingly  concerned  about  the  high 
loss  ratios  (about  150%)  experie«ced  by 
the  Ck)rporation  in  the  1980-1984  period. 
It  has  refused  to  order  a  major  premium 
fate  increase  because  of  its  belief  that 
normal  weather  and  sound  prograoi 
design  will  prove  the  existing  rates 
adequate  over  the  long  term.  The  Board 
has  chosen  a  course  of  action  to  reduce 
adverse  selection,  lessen  the  potential 
for  fraud  and  abuse,  and  improve  the 
equitability  of  the  insurance  offer 
between  options  and  areas  of  operation. 

The  Board  believes  that  these  actions 
are  preferable  to  the  alternative  of  major 
increases  in  premiums  to  producers. 

The  level  of  program  participation  by 
potential  insureds  is  of  great  interest  to 
the  FCIC  The  potential  users  of  the 
program,  the  fanners  of  this  nation,  have 
a  clear  need  for  the  protection  offered. 
Higher  levels  of  participation  are 
desired  because  such  expanded  use  of  a 
crop  insurance  as  a  risk  management 
tool  can  reduce  the  adverse  economic 
impacts  of  crop  failure  on  not  only 
individual  producers  but  the  state  and 
community  in  which  they  live.  Crop 
insurance  as  a  device  to  offer  disaster 
assistance  to  farmers  is  much  preferred 
to  the  alternative  programs  offered  in 
the  past  in  terms  of  equitability  and  cost 
to  the  public.  Further,  higher  levels  of 
participation  tend  to  remove  adverse 
selection  which  continues  to  be  a 
problem  of  program  administration. 

There  is  an  apparent  need  to  modify 
the  insurance  unit  determination 
practices  of  the  past.  Most  of  the 
comments  received  recommended  delay 
and  further  study  of  the  issues  relating 
to  insurance  unit  definition  and  that 
recommendation  is  accepted  as  being  in 
the  best  interests  of  the  program  at  this 
time. 

The  nianagement  of  FCIC  has  been 
directed  to  present  the  results  of  further 
study  to  the  Board  of  Directors  at  its 
first  meeting  After  February  1, 198a 


Interested  parties  are  requested  to  offer 
input  or  conyncnts  to  the  Board.  Any 
proposal  presented  during  the  requested 
timeframe  should  not  only  consider  the 
impact  apon  program  participation  but 
alsotiavea positrvehhpact  upon  Ae 
actuarial  soundness  of  the  programs  and 
the  costs  and  burden  of  administration. 

The  most  significant  objection  raised 
in  the  coounent  period  was  the  opinion 
that  significant  adverse  perc^tioo  of 
the  previously  proposed  change  would 
lead  to  large  numbers  of  cancellations 
by  insured  producers.  The  FCIC 
determination  to  permit  the  continued 
use  of  guidelines  allowing  farther  unit 
divisioawill  encourage  continued 
growth  in  the  program  without  undue 
risk  of  higher  than  normal  cancellations. 

These  actions  respond  positively  to 
the  marketing-related  concerns 
expressed  regarding  the  previously 
proposed  changes  to  the  insurance 
regulations.  They  should  have  minimal 
adverse  impact  upon  the  attractiveness 
of  the  insurance  offer  and  thus  little 
negative  impact  upon  participation 
rates. 

Therefore,  with  the  exception  of  minor 
changes  in  language  and  format,  the 
proposed  rule,  amended  as  outlined 
above,  is  hereby  adopted. 

List  of  Subjects  in  7  CFR  Part  4S2 

Crop  insurance;  Com. 
Final  mle 

PART  432— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Com  Crop  Insurance 
Regulations  (7  CFR  Part  432),  effective 
for  the  1986  and  succeeding  crop  years, 
in  the  following  instances: 

1.  the  authority  citation  for  7  CFR  Part 
432  continues  to  read  as  foHows: 

Autfaorily:  Sees.  506.  516:  Pub.  L  75-Oa  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1508. 1516). 

§432.7    (Amended! 

2.  7  CFR  432.7(d)  is  amended  by 
revising  the  Com  Insurance  Policy  for 
the  1686  and  succeeding  crop  years  to 
read  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Coip  loMirancs  Coipo«tiiNi 

Com — Crop  Insura/ice  Policy 

(This  ia  acontinuoui  contract  Refer  to 
Section  IS.) 

AGREEMENT  TO  INSURE:  We  wUl 
provide  the  insuance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 


ApplicatJoii  and  "we."  "us."  and  "our"  refier 
to  the  Federal  Corp  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  Loss.  ^ 

a.  The  insurance  provided  is  against 
unavoidable  lorsis  of  production  resulting  from 
the  following  causes  occurring  withia  the 
insurance  period 

(1)  Adverse  weather  conditions: 

(2)  Fire; 

(3)  insectr. 

(4)  Plant  disease: 

(5)  Wildlife: 
(^Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9fl«). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
com  farming  practices: 

(3)  The  failure  or  breakdown  of  irrigation 
equipnent  or  facilities; 

(4)  The  failure  to  follow  good  com 
irrigation  practices: 

(5]  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  pro)ect:  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crap,  Acreage,  and  Share  Insured. 

a.  The  crop  insured  will  be  field  com 
("com")  planted  for  harvest  as  grain  or 
silage,  9t>wn  on  insured  acrage.  and  for 
which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  com  planted  on  insurable  acreage  as 
designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect. 

c.  The  insured  sflare  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  com  at  the  time  of  planting. 
However,  only  for  the  purpose  of  determining 
the  amount  of  indemnitj',  your  share  will  not 
exceed  your  share  on  the  earlier  of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  har\'est. 

d.  We  do  not  insure  any  acreage: 

tl)  If  the  fanning  practices  carried  out  are 
not  ii\^accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
establi^ed: 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3]  Which  is  destroyed,  it  is  practical  to 
replant  to  corn,  and  such  acrage  is  not 
replanted: 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction; 

(5)  Of  volunteer  com; 
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(6)  Planted  to  a  type  or  variety  of  com  not 
established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table:  or 

[7]  Planted  with  another  crop  except 
sorghum  (grain  or  forage-type)  when  the 
sorghum  i»  not  more  than  20  percent  of  the 
stand. 

e.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  corn  irrigation  practice. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured, 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress  if  we  advise  you  of  the  limit  prior 
to  planting. 

3.  Report  of  Acreage,  Share,  and  Practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  com  in  the  county  in 
which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  com  planted  in 
the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine  by  unit  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  Guarantees.  Coverage  Levels, 
and  Prices  For  Computing  Indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  sales  closing 
date  as  established  by  Ih9 actuarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  Pivmium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  lime  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  lime  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 

•  and  one-half  percent  (1 14%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  dale. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  com  policy  for  the  1984 
crop  year,  you  will  continue  to  receive  the 
benellt  of  that  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  will  not  Increase 
liecause  of  favorable  experience; 


(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(.5)  Participation  must  be  continuous. 

6.  Deductions  for  Debt. 
Any  unpaid  amount  due  us  may  be 

deducted  from  any  indemnity  payable  to  you, 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 
replanting  payment,  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  Period. 
Insurance  attaches  when  the  com  is 

planted  and  ends  at  the  earliest  ofr 

a.  Total  destruction  of  the  corn; 

b.  Harvest; 

c.  Final  adjustment  of  a  loss; 

d.  The  date  immediately  following  planting 
as  follows: 

(1)  Val  Verde,  Edwards,  Kerr.  Kendall. 
Bexar,  Wilson,  Kames,  Goliad,  Victoria,  and 
lackson  Counties.  Texas,  and  all  Texas 
counties  lying  south  thereof — September  30; 

(2)  Clark,  Cowlitz,  Grays  Harbor,  Island, 
Jefferson,  King,  Kitsap,  Lewis,  Pierce,  Skagit, 
Snohomish.  Thurston,  Wahkiakum,  and 
Whatcom  Counties,  Washington — October 
31; 

(3)  All  other  counties  where  our  actuarial 
table  shows: 

(a)  Only  a  silage  guarantee;  or 

|b)  Both  a  grain  and  a  silage  guarantee  on 

any  acreage  of  com  harvested  for  silage — 

September  30; 

(4)  All  other  counties — December  10. 

8.  Notice  of  Damage  or  Loss, 
a.  In  case  of  damage  or  probable  Joss: 
|1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant  com 
damaged  due  to  any  insured  cause  (See 
subsection  9.g.); 

(b)  During  the  period  before  harvest,  the 
corn  on  any  unit  is  damaged  and  you  decide 
not  to  further  care  for  or  harvest  any  part  of 
it; 

(c)  You  want  our  consent  taput  the  acreage 
to  another  use;  or 

(d)  After  consent  to  put  acreage  tq  another 
use  i.8  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  com  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  loo  late  to  replant.  You 
must  notify  us  when  such  acreage  is 
replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given  and  a 
representative  sample  of  unharvested  com 
(at  least  10  feet  wide  and  the  entire  length  of 
the  field)  must  remain  unharvested  for  a 
period  of  15  days  from  the  dale  of  the  notice, 
unless  we  give  you  written  consent  to  harvest 
the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section;  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  you  must  give  us 
notice  not  later  than  10  days  after  the  earliest 
of: 
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(a)  Total  destruction  of  the  com  on  the  unit; 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  may  not  destroy  or  replant  any  of 
the  com  on  which  a  replanting  payment  will 
be  claimed  until  we  give  consent. 
■'    c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  com  which  is 
not  to  be  harvested. 

(d)  We  may  reject  any  claim  for  indemnity 
if  you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  for  Indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destmction  of  the  com  on  the  unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  corn 
and/or  silage  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period;  and 

(2)  Furnish  all  information  we  require 
conceming  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Multiplying  this  product  by  the  price 
election: 

(3)  Subtracting  the  dollar  amount  obtained 
by  multiplying  the  total  production  to  be 
counted  (see  section  9f)  by  the  price  election; 
and 

(4)  Multiplying  this  result  by  your  share, 

d.  If  a  unit  contains  acreage  to  which  both 
a  grain  and  a  silage  guarantee  apply,  the 
dollar  amount  of  insurance  and  dollar 
amount  of  the  production  to  be  counted  will 
be  determined  separately  for  each  portion 
and  then  added  together  to  determine  the 
total  amount  for  the  unit. 

e.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

f.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  When  the  actuarial  table  shows  only  a 
grain  guarantee,  all  production  and 
appraisals  will  be  determined  in  bushels. 
When  the  actuarial  table  shows  only  a  silage 
guarantee,  all  production  and  appraisals  will 
be  in  tons.  When  the  actuarial  table  shows 
both  a  grain  and  silage  guarantee,  the 
production  and  appraisals  will  be  determined 
in  bushels  for  any  unharvested  acreage  and 
in  bushels  or  Ions  for  any  harvested  acreage, 
depending  upon  whether  the  acreage  is 
harvested  for  grain  or  silage. 

(2)  Mature  grain  production: 
(a)  Which  otherwise  is  not  eligible  for 

quality  adjustment  will  be  reduced  .12 
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percenJ  for  each  .1  percentage  point  of 
moisture  in  excess  of  15.5  through  30.0 
percent  and  .2  percent  for  each  .1  percentage 
point  of  moisture  from  30.1  through  40.0 
percent:  or 

(b)  Which,  due  to  insurable  causes,  has 
moisture  over  40  percent:  test  weight  below 
40  pounds  per  bushel:  or  kernel  damage  more 
than  15  percent  as  determined  by  a  grain 
grader  licensed  by  the  Federal  Grain 
Inspection  Service  or  under  the  United  States 
Warehouse  Act,  will  be  adjusted  by: 

(i)  Dividing  the  value  per  bushel  of  such 
com  by  the  price  per  bushel  of  U.S.  No.  2 
corn;  and 

(ii)  Multiplying  the  result  by  the  number  of 
bushels  of  such  corn. 

The  applicable  price  for  No.  2  corn  will  be 
the  local  market  price  on  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  such  com 
was  sold.  The  quality  adjustment  will  not 
reduce  the  harvested  production  more  than  75 
percent  so  that  at  least  25  percent  of 
harvested  production  will  count. 

(3)  If  the  actuarial  table  shows  both  a  grain 
and  silage  guarantee  or  only  a  silage 
guarantee,  the  com  is  harvested  as  silage,  a 
grain  appraisal  is  made  concurrently  with  a 
silage  appraisal,  and  the  grain  appraisal  is 
less  than  4.5  bushels  per  ton,  the  production 
will  be  reduced  1  percent  for  each  1  tenth  of  a 
bushel  below  4.5  bushels.  There  will  be  no 
reduction  allowed  for  harvested  silage 
production  if  a  representative  sample  (at 
least  10  feet  wide  and  the  entire  length  of  the 
field)  for  each  25  acres  of  corn  harvested  for 
silage  is  not  left  until  appraised  by  us. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  corn  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause:  and 

(c)  Any  appraised  production  on 
unharvested  acreage.' 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  for  another  use  will  be  considered  as 
production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
corn  becomes  general  in  the  county  and 
reappraised  by  us: 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(c)  Harvested. 

(6)  The  amount  of  production  of  any 
unharvested  com  may  be  determined  on  the 
basis  of  field  appraisals  conducted  after  the 
end  of  the  insurance  period. 

(7)  If  Ine  actuarial  table  shows  a  silage 
guarantee  or  both  a  grain  and  silage 
guarantee  and  the  normal  silage  harvesting 
period  has  ended,  we  may  increase  any 
tonnage  appraisal  or  any  harvested  silage 
production  by  the  factor  designated  by  the 
actuarial  table  to  reflect  the  normal  moisture 
content  of  silage  harvested  during  the  normal 
silage  harvesting  period. 

(8)  If  the  actuarial  table  shows  only  a  silage 
guarantee,  we  may  convert  bushels  of  grain 
to  tons  of  silage,  and  increase  all  production 
harvested  after  the  normal  silage  harvesting 


period  by  the  factor  designated  by  the 
actuarial  table  to  reflect  the  normal  moisture 
content  of  silage  harvested  during  the  normal 
silage  harvesting  period. 

(9)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  lose  and  the  com  is 
damaged  by  hail  or  Are,  appraisals  will  be  < 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire." 

g.  A  replanting  payment  may  be  made  on 
any  insured  com  replanted  after  we  have 
given  consent  and  the  acreage  replanted  is  at 
least  the  lesser  of  20  acres  or  20  percent  of 
the  insured  acreage  for  the  unit  (as 
determined  on  the  final  planting  date). 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee: 

(b)  Initially  planted  prior  to  the  date 
established  by  the  actuarial  table:  or 

(c)  On  which  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting, 
except  that: 

(a)  If  the  actuarial  table  shows  only  a  grain 
guarantee  or  both  a  grain  and  silage 
guarantee,  the  payment  will  not  exceed  8 
bushels  multiplied  by  the  price  election, 
multiplied  by  your  share:  or 

(b)  If  the  actuarial  table  shows  only  a 
silage  guarantee,  the  payment  will  not  exceed 
1  ton  multiplied  by  the  price  election, 
multiplied  by  your  share. 

If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due,  the  replanting  payment 
will  be  reduced  proportionately. 

h.  You  must  not  abandon  any  acreage  to  us. 

i.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

j.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attomey's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  pur  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  published  in  the 
Federal  Register  on  or  about  January  1  and 
July  1  of  «ach  year.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  ty  the  Secretary  of  the  Treasury. 

k.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or.if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  corn  is  planted  for  any 


crop  year,  any  indemnity  will  be  paid  to  the 
persons  determined  to  be  beneficially  entitled 
thereto. 

I.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  froni  this  policy,  we  will  l>e  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  and  after  the 
fire. 

10.  Concealment  or  Fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  begiiming  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

II.  Transfer  of  Right  to  Indemnity  on 
Insured  Share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  Indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  Access  to  Farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all  com 
produced  on  each  unit,  including  separate  ' 
records  showing  the  same  information  for 
production  from  any  uninsured  acreage. 
Failure  to  keep  and  maintain  such  records 
may.  at  our  option,  result  in  cancellation  of 
the  contract  prior  to  the  crop  year  to  which 
the  records  apply,  assignment  of  production 
to  units  by  us,  or  a  determination  that  no 
indemnity  is  due.  Any  person  designated  by 
us  will  have  access  to  such  records  and  the 
farm  for  purposes  related  to  the  contract. 

15.  Life  of  Contract:  Cancellation  and 
Termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  appli  ;ation  and 
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may  iral  be  caw2ded  bjr  9Mi  <ar  SKb  crep 
year.  Thereafter,  the  OBotrad  ■liMi—li—i  in 
force  for  each  succeeding  crop  year  unteas 
canceted  or  (erminaled  as  ^uujiiud  ■  tfis 
section. 

b.  Tbts  ooKtrad  say  be  canoeted  ^citfaar 
youor  usiar«ny  auooeediagcrap  yaeaxtqr 
giva>gMPfMe«n«(ice«R«r  before  tke 
cancellation  date  preceding  such  crop|«ar. 

a  Ninety  days  prior  lo  (be  canoeUrtiea 
date  for  any  crop  y«ar  you  must: 

(1)  Furnish  to  the  Corporation,  satiafactery 
praductioH  records  Uit  the  previous  crop  year 
or  the  coBlract  iviU  be  caocelled  for  tke 
subsequent  crop  year  or 

(2)  Show  lo  our  satia£action  that  the 
records  are  not  available  because  of 
conditions  beyoad  your  control,  such  as  iire. 
flood  or  other  natural  disaster.  (If  this 
subsection  |2)  applies,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  far 
which  the  records  are  unavaflaUe.} 

You  may  furnish  the  records  required  by 
this  section  for  any  crop  year  at  least  90  days 
prior  »o  the  crop  year's  cancellatioB  date 
YoBT  selection  of  this  option  will  result  in  the 
Inchision  of  that  crop  year's  production 
information  in  the  next  crop  year's  yield 
guarantee. 

d.  This  contract  wiH  terminate  as  to  any 
crop  year  if  any  amouirt  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  dale  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amoont  due: 

fl)  if  deducted  from  an  indemnity  will  be 
the  date  ywa  sign  the  daim:  or 

(2)  If  dedacted  froro  a  payment  mder 
another  prograin  administered  by  the  United 
States  Ptyaitiiicut  of  Agricufture  wiM  be  the 
dale  both  such  other  payment  and  setoff  are 
approved. 

e.  Dte  canoeltation  and  teraniatian  dates 
are: 


\  tni  coar^i 


Vttan.  lUmM.  (Mmi.  Mctcna  wi<  Jack- 
son Counbes.  Texas,  and  M  Taxas  coun- 
ties lyV19  9DV^  01UIQU1. 

AWama:  Areona;  Miansat;  OMoma:  Flon- 
dK  Gaorga:  X^uamBK.  Itiiialipi, 
Nevada.  Norm  Carafeaa;  South  Cwttna 
and  El  Paso.  Hudspe»).  Cuftierson 
Reeves.  Lcwmg.  ^WnMer.  EeWr,  Uplon 
Raagan.  SKrtno.  Cake.  Tom  Grean 
Concho.  UcCuttocfi.  San  Saba.  UMk.  Hmi- 
Mon.  Bosgue.  Jotaoon.  T«iwit  Wise 
Cooke  Counties.  T«iaB.  and  al  Tao! 
counkes  Iriaf  souh  and  aaal  Metaot  lc 
and  «ick«lng  Tapol.  Oooktft  SwOsh 
Kmble.  Gikcipw].  Blanco.  Comai.  Giada 
kipe.  Qonzalss.  Oa  wm.  Lavaca.  Cotorado 
Wharton,  and  MalaitiJi  roi—n,  T«as. 

MonarTaa 


and 


«. 


W. 
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f.  If  you  die  or  are  {udicialfy  declared 
incompetent,  or  if  you  are  an  entity  tthtt 
than  aa  ifldividuaJ  and  such  entity  is 
dissolved,  the  coatract  wiH  temin^e  n  of 
the  date  of  death,  judicial  declaratiaa.  or 
dissolutioB.  If  sucii  event  oocors  after 
insurance  attaches  for  any  ao^  yvmt.  the 


conlract  wiH  cwntiiiae  in  force  tbrongh  1^ 
crop  year  and  terminate  at  the  end  thereof. 
DeiAti  wf  a  partner  in  a  partnerahrp  wiH 
dissolve  the  partnership  unle«8  ttw 
partnership  agreemerrt  provides  otherwise.  If 
two  or  more  persons  haring  a  joint  interest 
are  iits«red  jwinrty.  d^ti^  dt  one  of  the 
persons  will  dissolve  Ae  joint  entity, 
g.  The  contract  will  terminate  if  no 
premiam  is  earned  for  5  uuiisecntive  years. 

16.  Contract  Changes. 

We  may  t^ani^  any  terms  and  provisions 
of  the  contract  from  jrear  to  srear.  tf  your  price 
election  at  whitii  indemnities  are  computed 
is  no  longer  offered,  tlie  actuarial  table  wil 
p«>v»de  the  price  election  swhich  you  are 
deemed  lo  have  elected.  All  contract  changes 
will  be  available  at  yom^  service  office  by 
December  31  preceding  the  cancellation  date 
for  counties  with  an  April  15  canoeHation 
date  and  by  November  SB  preceding  the 
cancelation  date  for  afl  o^er  comities. 
Acceptance  of  any  diange  will  be 
oewckisively  presumed  in  Ae  absence  of 
notice  from  you  to  cancel  the  contratiL 

17.  Meaning  of  Terms. 

Pot  the  purposes  of  com  crop  insurance: 

a.  "Actuarial  table  "  moans  the  forms  and 
related  material  for  the  crop  year  appiuved 
by  us  wbidi  are  available  for  public 
inspection  in  your  service  ofiioe,  and  -which 
show  the  prodnction  gnaraittees,  coverage 
Ufvels.  premiam  rates,  prices  for  computing 
indemnities,  practices,  tnnnrable  and 
uninsurable  acreage,  end  related  information 
regai<ding  oom  insurenoe  in  the  county. 

b.  "ASCS"  means  the  Agricultwal 
Otablfiaation  end  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c  tjotinty"  means: 

(1)  The  cownty  shown  on  the  application: 

(2}  Any  additional  tend  located  in  a  local 
producing  area  bordering  on  Sie  conrty,  as 
shanvn  by  the  actnarial  table;  and 

f3}  Any  land  identified  by  an  ASCS  farm 
serial  number  for  the  county  bnt  phjsicafly 
located  in  another  county. 

d.  "Crop  yew"  means  the  period  wtthtn 
which  the  com  is  normal  grown  and  will  be 
designated  by  the  calendar  year  in  wfridi  the 
com  is  norroatty  har^-esled. 

e.  "Harvest"  means  completion  of 
combining,  picking,  or  catting  the  com  ferthe 
purpose  of  livestock  feed. 

f.  "innnnble  acreage"  means  the  land 
classified  as  insarafate  by  vs  and  siiown  as 
sach  by  the  ac^arial  table. 

g.  "insured"  means  Ae  person  •vho 
submitted  the  application  »«:epted  by  us. 

h.  IxMS  ratio"  means  the  ra*io  of 
indemnity  to  premiOTn. 

i.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
tru*,  «r  i/AttT  legal  entity,  and  wherever 
applicable,  a  State,  a  political  oubdiviaioaof 
a  Sttte,  or  any  agency  thereof. 

V  -Replanting"  means  performing  Ae 
cultmral  practices  necessary  to  replant 
insured  acreage  to  corn. 

k.  'ServioeofKoe"  means  the  ofRoe 
servicing  your  oontrad  as  shown  on  the 
application  for  insurance  or  such  other 
approved  olfice  as  may  be  selected  by  you  or 
designated  by  us. 

I.  'Sitage"  means  com  harvested  by 
severiog  the  stalk  from  the  land  and  chopping 


the  sta  Ik  and  the  car  for  flie  purpose  of 
liveslod(  feed. 

m.  Tenaor  means  a  person  who  rents 
land  from  ancflher  person  Tor  a  share  of  the 
com  or  a  share  of  Uie  proceeds  therefram. 

n.  "Vnil**  means  all  Insurable  acre^^e  sf 
com  in  the  county  on  the  date  of  planting  for  , 
the  crop  year 

(1)  In  which  you  have  a  100  perceal  share: 
or 

t2)  Which  is  owned  by  one  entity  and 
operated  by  aaotber  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  conunodity 
payment,  or  any  consideration  other  than  a 
share  in  the  com  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  cuie  anit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office.  Units  will  be 
determined  when  the  acreage  is  reported. 
Ecrors  in  reporting  units  may  be  correcied  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereo/ reported  by  or  for 
your  spouse  or  child  or  any  member  of  yoir 
housebokj  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  Interest  therein. 

18.  Descriptive  Headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenienoe  only  and  art  not  intended  io 
affect  the  construction  or  meaning  of  any  «f 
the  provisions  of  the  contract 

19.  Determinations. 

ATI  detemuaatioas  required  by  the  policy 
will  be  made  by  us.  If  you  disagrae  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  gixcn  by  yoa 
must  be  in  writing  and  received  by  yoiir 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  wriltee  notice. 

Done  in  Washington,  OC  on  October  28. 
ISSS. 

Edward  Hews, 

Acting  MatiQger,  Federal  Crop  Insuraace 
Corporation. 

[FR  Doc.  85-27883  Filed  ll-21-i5; «;45  am| 
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Agricultural  Mariwliiig 

rCFRPartSO? 

[Navel  OtMige  fta«uia«on«t41 

NavtIOrangM Grown 4n  Arixsna ami 

LintnafiHjvt  ^n  fran^mng 

MKNCT:  AgricultTrral  Markettng  Service, 
USDA. 

actmm:  Final  nik. 
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SUMMARY:  Regulation  614  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  November  22- 
28. 1985.  Such  action  is  neededto 
provide  for  the  orderly  marketing  of 
fresh  navel  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 
DATE:  Regulation  614  (§  907.914) 
becomes  effective  for  the  period 
November  22-28, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
William  ].  Doyle.  Chief.  Fruit  Branch. 
F&V.  AMS.  USDA.  Washington,  DC 
20250,  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  fule.  The  Administrator. 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation  is  issued  under  Order 
No.  907,  as  amended  (7  CFR  Part  907), 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  TTiis  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1985-86  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  November  19, 1985,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
fresh  navel  oranges  is  weak.  The  prorate 
is  needed  to  stabilize  the  market  and 
promote  orderly  marketing. 

A  digest  of  the  NOAC's  1985-86 
marketing  policy  was  published  in  the 
September  27. 1985.  Federal  Register  (50 
FR  39132).  Interested  persons  were 
afforded  opportunity  to  submit  written 
suggestions,  views  or  pertinent 
information  relating  to  such  policy.  Four 
comments  were  received.  These 
comments  were  considered  by  the 
USDA  in  connection  with  the  review  of 
the  marketing  policy  for  this  program. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 


engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  this 
regulatory  provision  effective  as 
speciHed,  and  handlers  have  been 
apprised  of  such  provision  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California,  Arizona.  Oranges  (Navel). 

PART  907— [AMENDED] 

1.  The  Authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19, 46  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.614  is  added  to  read  as 
follows: 

§907.614    Navel  Orange  Regulation  614. 

(a)  District  1: 1,300,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

Dated:  November  20. 1985. 
loseph  A.  Gribbin, 

Director,  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

(FR  Doc.  85-28101  Filed  11-21-85;  8:45  am] 

BtLUNG  CODE  3410-02-M 

Farmers  Home  Administration 
7  CFR  Part  1945 

Emergency  Loan  for  Citrus  Grove 
Rehabilitation  and/or  Reestablishment 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

summary:  By  this  final  rule,  the  Farmers 
Home  Administration  (FmHA)  adopts  its 
interim  rule,  published  February  22. 
1985.  The  rule  amends  the  FmHA 
emergency  loan  making  regulation  to 
incorporate  a  special  provision  which 
will  afford  citrus  growers  more  realistic 
loan  terms  and  which  will  provide  a 
method  of  loan  funds  disbursement  that 
will  enable  them  to  recover  from  severe 
natural  disaster  losses,  and  thereby 
revive  their  local  economies  that  are 
largely  dependent  on  the  citrus  industry. 
EFFECTIVE  DATE:  November  22, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Morris  Monesson,  Deputy  Director, 


Emergency  Division,  Farmers  Home 
Administration,  USDA  Room  5418-South 
Building,  Washington,  DC  20250, 
Telephone  Number  (202)  382-1632  or  Mr. 
Wilbert  Campbell,  Designation  and 
Loan  Processing  Branch  Chief, 
Emergency  Division,  Farmers  Home 
Administration.  USDA,  Room  5416- 
South  Building,  Washington,  DC  20250, 
Telephone  Number  (202)  382-1650. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291.  and  has  been 
determined  to  be  "non-major",  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  and 
there  will  be  no  major  increase  in  cost 
or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
Government  Agencies,  or  geographic 
regions;  nor  will  it  have  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Discussion  of  Final  Rule 

FmHA  implemented  its  Emergency 
Loan  Making  Regulation.  Part  1945, 
Subpart  D.  Exhibit  D  upon  publication 
by  interim  rule  in  the  Federal  Register 
(50  FR  7566)  on  February  22, 1985.  That 
rule  provided  for  a  30  day  comment 
period.  The  comment  period  ended 
March  25, 1985.  Comments  were 
received  from  2  individuals  and 
organizations. 

One  respondent  supported  the  interim 
rule  as  a  positive  step  in  assisting  citrus 
growers,  and  offered  no 
recommendations  for  changing  it. 

One  respondent  questioned  the 
Emergency  Loan  limit,  which  was  stated 
to  be  $5,000  per  borrower  for  each 
designated  disaster.  The  Emergency 
(EM)  loan  limit  is  established  by  law 
and  is  currently  $500,000  per  borrower 
for  each  designated  disaster  and  the 
necessary  revision  is  made  to  correct 
the  misprint. 

Need  for  Governmental  Action 

Citrus  producers  in  the  several  states 
have  experienced  severe  physical  losses 
to  producing  groves,  as  the  result  of  the 
December  1983  and  January  1985  hard 
freezes.  Government  assistance  is 
needed  to  help  eligible  citrus  producers 
restore  their  operations  to  profitable 
production,  and  thereby  help  revive 
their  related  local  economies  that  are 
largely  dependent  on  the  citrus  industry. 
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Repnyinent  terwrs  and  loan  fund 
dtsben'semen}  methods  in  Ae  EmergeRcy 
loan  rejjulatioRs  need  ki  be  chariged  to 
afford  catms  prodacers  Ihe  help  tfwy 
need. 

,  Programs  Affected:  T%ese 
modificatmns  affect  the  foHowing  FmHA 
prugrara  as  listed  in  tiie  Catahg  of 
Federal  Doaieslic  Assistaace:  10.404 — 
Emergency  Loans. 

Ir.tergovernmenlal  Cmisullaiion: 
Intergovernmenlal  consultation  should 
be  carried  out  in  accordance  with  7  CFR 
Part  3015,  SnbpartV. 
'"Iniergovermnenlal  Review  of 
Department  of  Agriculture  Programs  and 
Activities".  For  affected  programs,  see 
FmHA  Instruction  1940-J.  available  in 
arsy  FmHA  ofTice. 

En.  vironmeTitaJ  Impact  Statemeat 

This  doonnent  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  U 
is  the  detennination  of  FmHA  that  this 
aclron  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hnman  aivironment.  and 
in  accordance  "with  the  Nationa! 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

These  changes  affect  eoiergency 
physical  loss  loans  oaJy. 

List  «f  Sufaiects  in  7  CFR  Part  1945 

Agricu]^J^e,  Disaster  assistance.  Loan 
Program — Agrrcohnre. 

Therefore,  the  interim  rule  published 
in  the  Federal  Regisler  of  Februar}  22, 
1985  (50  FR  7566)  is  ad««pted  as  a  final 
rule  with  the  following  amendraeivts  to 
ExJiibit  D  of  Subpart  O  to  Part  1945: 

PART  1945— EMERGGNCV 

1.  The  authority  citation  for  Part  1945 
continues  to  re^id  as  fallows: 

Aulhoritv:  7  US  C.  1«B9: 7  (3«  2.23;  7a"R 

2.70. 

2.  Paragraph  III.  C.  is  added  to  read  as 
follows: 

ExhibU  D— {AmeadedJ 
*        *        *         *         • 

I!  I.  Definitions: 

***** 

C.  Building  new  buildings,  repairir^ 
existing  buildings  and  improving  cbaUels  are 
not  included  in  either  of  these  definitions. 

3.  Paragraph  IV.  C.  is  amenikd  by 
changing  the  dollar  amount  in  the  last 
sentence  from  ■$5,000'  loSSOOXXX)." 

4.  Pdragra]rfi  VU.  and  XI.  are  revised 
to  read  as  follows: 

VII.  RchabilttaJion  and/or 
ReestabJishment  Reqvirenients:  Citrus 
gfowers  Tecetvirg  EM  loans  wider  *is 
Exhibit  will  rehabilitate  and/or  reestablish 


their  daiTHMsed  ar  destrwed  ci^n« ^pmes  far 
pn>dactk>n  of  aailw  typels)  cftms  cTops 
gnaws  durir;^  the  disaster  year,  liie 
applicaat^'Wrrower  wi^l  jiiso  agree  to  nepltml 
or  lap  graft  the  trees,  as  necetsary,  with  a 
variety(ies)tif  tfees  recoRiineaded  by  the 
Cooperative  Extension  Service.  This  will 
become  a  coadilion  of  loan  approval  and  will 
be  inserted  in  Item  41  of  Forni  FmHA  1940-1, 
"Request  far  ObligaLion  of  Faads."  The 
replacement  citrus  trees  and  any  scion  wood 
used  for  buddlr\g4)r  top  grartir;g  must  be 
"Certified."  la  writing,  as  being  disease  free 
and/or  "Registered"  as  being  true  to  variety 
by  the  selling  nurseryman  or  other  suppHer. 


XI.  Understandings  and  Agreements  with 
Applicant:  In  the  event  a  detennination  Is 
made,  at  any  time  during  the  recovery  period, 
that  the  operation  is  no  tongerecoanBtcally 
feasible  (cannot  meet  its  cash  flow 
requirements!,  the  undisbursed  future 
adv.mces  will  be  cancelled  by  the  County 
Supervisor  after  consnitation  wMt  the  Ot^trict 
Director  and  appro^n-iate  senicing  actions 
wiU  be  juirsueil  Ako,  the  grmv  rebabiiiUition 
and/or  reestablishmeiTl  will  be  considered 
"complete"  when  profitable  production  is 
achiered.  tf  llm  occurs  ahead  cf  iK:hedale. 
the  remaiiting  foture  adv.aBces  wiil  be 
cancelled  and  consideration  gK'en  1o 
rescheduling  the  unpaid  EM  loan  tHlaaoe. 
The  County  Sii^^rvisor  may  cancel «  future 
advance(s)  after  coosultation  with  tlie 
District  Director  and  the  State  Director.  This 
will  be  acknowledged  by  the  borrower(s)  by 
initi.illing  changes  in  the  fromissory  Note, 
Form  FmHA  1940-17.  as  follows:  on  page  1 
delete  the  second  sentence  of  the  third 
paragraph  from  the  bottom  of  the  page  whtdi 
reads.  "Appnn=il  by  tht-Go^'emment  will  be 
given  provided  'he  advance  is  re<^uestod  for  a 
purpose  authorized  by  the  Government.";  and 
add  a  footnote  ill  the  bottomof  page  1 
referring  to  pagr  3.  where  the  following 
statement  mil  b>  iaserted  in  the  hiattk  tp»ce 
avadsble.  "The  (io\'erruji&n1  will  approve 
advances  of  loar  funds,  which  were  nut 
advanced  at  loan  closing,  provided  the  funds 
will  be  used  for  authorized  purposes,  the 
borrower  has  complied  with  all  toan 
agreements.  FmHA  determines  that  the 
operation  is  ecor.ontically  feasible,  and 
FmHA  determines  that  FmHA  loan  funds  are 
needed."  Each  Promissorj-  Note  dius  modified 
will  be  initialled  at  both  changes  by  the 
borrowerfs)  at  the  time  of  loan  closmg  and  an 
explanation  of  the  implications  of  the 
changes  given  to  the  borrorwer(8)  by  the 
escrow  agent  or  the  FmHA  official 
conducting  the  closing. 


Dated:  June  3. 1985. 
Duisht  O.  CaAhaun. 

Acting  Associate  Administivtor.  Farmers 

Home  Administratfon. 

|FR  Doc.  85-2775«  Wed  11-21 -«5: 8:15  anij 

BILUNC  COOE  3410-07-M 


N  ATIOWAL  CRCTTT  VHtOU 
ADMINIS I H  ATIOM 

120FnPart7>4 

Trustaes«nd 
Plans;  I 
S 

agency:  NatioiuJ  Credit  Union 
Administration  (MIUJA). 

ACTION:  Interpretive  fiuiiog  and  fVilicy 
Statemenl  Number  fiS-l. 

SUMMART:  The  NCUA  Board  has 
determined  that  Federal  credit  anions 
(FCU's)  may  offer  self-directed  IRA  and 
K«ogh  accocmts  and  act  as  Ihe 
custodians  of  such  atx;otmts.  This 
InterpretatTve  Ruling  and  Policy 
Statement  darifies  the  authority  of 
FCU's  \o  perform  that  servrce  For  their 
members,  i.<?.,  to  serve  as  custodians  for 
setf-directed  IRA  and  Keogh  accounts. 

DATES:  Effective  dale:  November  14, 
1985. 

Cumtaents:  Althouffa  tilts  is  a  final 
ruliag,  comments  wiU  be  accepted  untii 
January  20, 19A6. 
AOORESSES:  Send  coffiBieiUs  to 
Rosemary  Brady,  SecretaTy.  NCUA 
Boani  1778  G  Street,  NW^  WaainngkMi, 
DC  20456.  The  NCUA  Board  will  review 
all  comreeoU  and  detenrnne  whetket 
substantive  aiAendaiente  to  this  ruiii^  or 
amendtnents  to  NCUA's  insulations  are 
appropriate. 

FOR  FURTNBI  MROmMTNM  OONTiMCn 

Steven  Bisker.  Assistant  Ceaeral 
Counsel  or  Yvonoe  Giimare,  Staff 
Attorney,  at  the  abo^e address, or 
telephone  t^OZ)  aST-lOSa 
SUPMJEMENTAfrr  iwroRWAtiOM:  The 
NCUA  Board  has  detemHncd  that  FCU's 
may  offer  and  act  as  custodians  for  self- 
directed  IRA  and  Keogh  accounts.  Part 
724  of  NCUA's  Rules  and  Regnlaticms 
(12  CFR  Part  724)  authorizes  PCU's  to 
act  as  Irwstee  or  cttstodian  of  IRA  and 
Keogh  accounts  (established. 
I'espectTxely.  pnrsuant  to  the  Employee 
Retirement  Income  Secnrity  Act  of  1974 
("ERISA")  and  the  Self-Employed 
Individual  Retirement  Act  of  1962^  of  its 
members  where  the  funds  are  invested 
in  shares  and  share  certificates  of  fte 
credit  unron.  However,  Part  724  does  nol 
state  whether,  as  custodians  of  such 
accounts,  PCU's  may,  at  the  direction  <rf 
the  member,  facilitate  transfers  of  fmids 
to  other  assets. 

Part  724  of  the  NCUA  Rules  and 
Regulations  was  ftrst  promulgated  in 
1975  as  §  721.4.  The  preamble  to  that 
Section  expressly  acknowledged  that 
IRA  and  Keogh  plans  established  at 
FCU's  were  Hmited  to  investments  of 
funds  in  share  and  share  certificate 
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accounts  at  the  FCU  until  isaues 
concerning  other  possible  investswnt 
activity  were  resolved.  40  FR  25582  (June 
17. 1975). 

The  primary  isaue  requiring  further 
study  was  that  of  the  legal  authority  of 
Federal  credit  unions  to  serve  as  trustee 
or  custodian  of  IRA  and  Keogh  plans 
wherein  funds  are  invested  in  assets 
other  than  share  or  share  cert^cate 
accounts  in  the  credit  union.  This  issue 
arises  from  the  fact  Siat  Federal  credit 
unions  do  not  have  general, 
discretionary  trust  powers.  The 
Employee  Retirement  Income  Security 
Act,  however,  reco^iizes  federally 
insured  credit  onions  as  being  among 
the  qualifying  trustees  or  custodians  of 
IRA  and  Keogh  trusts,  for  purposes  of 
the  indiviciual  accounthokler  obtumog 
certain  tax  benefits,  and  does  not  limit 
the  investment  of  trust  funds  to  share 
and  share  certificate  accounts  of  the 
credit  union.  [See  26  U.S.C  401(d),  408 
(a)  and  (h).)  Further,  section  207(cK3)  of 
the  Federal  Credit  Union  Act  (12  U.S.C 
1787(cK3))  ackkesses  insurance 
coverage  of  IRA  and  Keogh  retirement 
accounts  at  federally  insured  crettit 
unions,  thus  separately  establishii^  the 
authority  of  Federal  credit  unions  to 
offer  IRA  and  Keogh  accounts  when  the 
funds  are  Invested  in  shares  and  share 
certiflcates  is  the  credit  union.  NCUA 
has  determined  that  these  provisions, 
read  together,  provide  sufTicient 
authority  for  Federal  credit  unions  to 
offer  and  serve  as  trustee  or  custodian 
of  IRA  and  Keogh  accounts  where  all 
funds  are  initially  deposited  to  share  or 
share  certificate  account  at  the  credit 
union  and  any  subsequent  transfers  to 
other  assets  are  solely  at  the  discretion 
and  direction  of  the  credit  union 
member  establishing  the  account.  Such 
activity  is  both  incidental  to  the  FCU's 
authority  to  offer  IRA  and  Keogh  share 
accounts  and  is  also  consistent  with 
ERISA's  recognition  of  insured  credit 
unions  as  qualifying  oistodians,  for  tax 
purposes,  of  IRA  and  Keogh  trusts. 

As  stated  in  the  text  of  NCUA's 
Interpretive  Ruling,  set  forth  below,  the 
establishment  of  self-directed  IRA  and 
Keogh  accounts  at  FCU's  will  require  an 
FCU  to  engage  only  in  custodial  duties 
with  no  exercise  of  investment 
discretion.  Further,  the  FCU  wiE  not  be 
permitted  to  provide  investment  advice. 
The  FCU  will  simply  arrange  for  the 
purchase  or  sale  of  assets  upon  the 
instructions  of  the  member.  The  IRA  or 
Keogh  participant  will  bear  the  risks  of 
his  investment  excisions.  Additionally, 
it  is  noted  that  the  part  of  the  LRA  or 
Keogh  account  invested  in  other  than 
shares  or  share  certificates  at  the  FCU 
will  not  be  insured  by  the  National 


Cfedct  Union  Share  Insurance  Fund.  The 
FCU  shall  take  appropriate  measures  to 
ensure  that  this  fact  is  understood  by 
the  member. 

Although  this  IRPS  does  not  mandate 
specific  requirements  concerning 
recordkeeping  and  segregation  of  assets, 
FCU's  must  operate  in  accordance  with 
applicable  laws  and  regulations 
governing  IRA  and  Keogh  trust  accounts 
and  consistent  with  principles  of  sound 
custodial  (trust)  administratioo. 
including  the  segregation  and/or 
adequate  identification  of  corresponding 
aMets  of  IRA  and  Keogh  accounts, 
whether  held  by  the  credit  union  or. 
under  a  contractual  safekeeping 
arrangement,  with  a  third  party.  An  FCU 
should  take  steps  to  assure  that 
individual  member  account  records 
reflect  all  assets  bougkl  and  sold  on 
behalf  of  the  member.  In  addition,  an 
FCU  should  maintain  proper  records  to 
verify,  among  other  things,  the  account 
for  which  eadi  transaction  was  effected, 
a  description  of  the  asset  the  purchase 
(or  sale)  price  of  the  asset  the  trade 
date,  and  the  name  or  other  designation 
of  the  broker-dealer  or  other  person 
(entity)  from  whom  the  asset  was 
purchased  or  sold.  Such  information  will 
aLao  be  used,  in  part,  in  preparation  of 
forms  required  to  be  filed  with  the 
Internal  Revenue  Service  by  all 
custodians  and  trustees  of  IRA  and 
Keogh  accounts. 

It  is  not  NCUA's  intention,  through 
this  interpretative  ruling,  to  authorize 
FCU's  to  handle  member  orders  to  buy 
or  sell  secmitres  or  to  otherwise  engage 
in  activities  that  woold  require 
registration  by  the  FCU  as  a  broker- 
dealer  and  trigger  related 
responsibilities  mtder  Securities  and 
Exchange  Commission  (SEC)  regulations 
and  Federal  securities  laws.  Thus,  in 
order  to  offer  self-directed  IRA  and 
Keogh  accounts  to  members,  and  to 
serve  as  custodian  for  such  accounts,  it 
will  be  necessary  for  the  FCU  to  have  an 
arrangement  with  a  securities  broker- 
dealer,  pursuant  to  which  the  broker- 
dealer  receives  all  buy  and  sell  orders 
from  the  member  and  executes  the 
securities  trade. 

A  review  of  previous  SEC  "no  action" 
letters  with  respect  to  FCU  involvement 
in  brokerage-related  activities  indicates 
that  FCU's  may  solicit  members  to 
participate  in  self-directed  IRA  or  Keogh 
accounts,  and  will'not  be  required  to 
register,  provided  that:  (1)  The  FCU  does 
not  exercise  investment  discretion  or 
render  investment  advice,  (2)  the  broker- 
dealer  performs  all  brokerage  functions 
and  is  clearly  identified  as  the  one 
performing  such  functions,  and  (3)  FCU 
employees  perform  only  clerical  and 


ministerial  fonctions.  Clerical  and 
ministerial  functions  would  include 
distributing  promotional  materials  to 
members,  assisting  Biembers  in 
competing  account  opening  forms,  and 
effecting  debits  or  credits  to  the 
member's  share  account  related  to  the 
purchase  and  sale  of  securities  and 
receipt  «l  dividend  iacome  from  the 
securities. 

Lastly,  under  SEC  rules,  an  FCU  could 
share  in  commissions  and.  assuming  the 
FCU  satisfies  the  conditions  described 
above,  it  weoM  not  have  t«  register  as  a 
broker-dealer.  However,  Part  721  of  the 
NCUA  Rules  and  Regnlations  (12  CFR 
Part  721),  concerning  FCU  insurance  and 
group  purchasing  activities,  would  limit 
the  amount  of  compensation  that  an 
FCU  could  receive.  In  performing  its 
administrative  (ministerial)  functions  in 
the  executive  of  its  members'  buy  and 
sen  orders,  an  FCU  could  only  be 
reimbursed  for  its  direct  and  indirect 
costs  related  to  the  administrative 
services  it  provides. 

hrterpretyre  Ruling  and  Policy  Statement 
85-1 

Trustees  and  Custodians  of  Pension 
Plans 

A  Federal  credit  nnion  may  act  as 
trustee  or  custo^an  of  individttal 
retirement  plans  of  its  members 
established  pursuant  to  the  Employee 
Jletirement  tncooie  Security  Act  of  1974 
or  self-employed  retirement  plans       y 
establisheid  to  the  SeH-Emplofed 
Individuals  Retirement  Act  of  1962, 
provided  that: 

(1)  All  contributions  of  funds  arc 
initialiy  nude  to  a  share  or  share 
certificate  accoont  in  the  credit  union; 

(2)  Any  subsequent  transfer  of  funds 
to  other  assets  is  solely  at  the  direction 
of  the  member  and  the  Federal  credit 
union  exercises  no  investnent 
discretion  and  provides  no  investment 
advice  with  respect  to  plan  assets  (i.e., 
the  credit  union  performs  only  custodial 
duties); 

(3)  The  nember  is  cleariy  notified  of 
the  fact  that  National  Credit  Union 
Share  Insurance  Fund  coverage  is 
limited  to  funds  held  in  share  or  share 
certificate  accounts  of  NCUSlF-ir»ured 
credit  unions;  suid 

(4)  The  Federal  credit  union  complies 
with  all  applicable  provisions  of  the 
Federal  Credit  Union  Act  and  the 
National  Credit  Union  Administration 
Rules  and  Regulations,  and  apphcable 
laws  and  regulations  as  may  be 
promulgated  by  the  Secretary  of  Labor, 
the  Secretary  «jf  the  Treasury,  or  any 
other  authority  exercising  jurisdiction 
over  such  trust  or  custodial  eiccounts. 
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By  the  National  Credit  Union 
Administration  Board  on  November  14, 1986. 
RoMmaiy  Brady, 
Secretary  of  the  Board. 
|FR  Doc  85-27849  Filed  11-21-85;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPwt71 

[Airspace  Dodiet  Na  83-AWA-28I 

Alteration  of  VOR  Federal  Airway  V- 
181;  South  Dakota 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Final  rule. 


r.  This  amendment  alters  the 
description  of  V-181  located  in  the 
vicinity  of  Yankton.  SD.  Yankton  very 
high  frequency  omni-directional  radio 
range-distance  measuring  equipment 
(VOR/DME)  has  been  relocated  on  the 
Yankton  Airport  from  its  present 
position  to  a  position  approximately 
1,350  feet  north.  The  only  airway  change 
was  for  V-181W.  This  action 
redescribes  V-181W  in  order  to  ensure 
the  15*  divergence  from  V-181  on  which 
air  traffic  control  separation  criteria  is 
based. 

EFFCCnVE  date:  0901  Gjn.t.,  January  16. 
1986. 

FOR  FURTNEfl  mFOflMATION  CONTACT 

Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  {ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591;  telephone:  (202) 
426-8626. 

SUPPtEMENTARY  INFORMATION: 
History 

On  December  23, 1983,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  V-181W  located  in  the 
vicinity  of  Yankton.  SD,  (48  FR  56769). 
Yankton  VOR/DME  has  been  relocated 
on  the  Yankton  Airport  from  its  present 
position  to  a  position  approximately 
1,350  feet  north.  There  are  several 
airways  that  have  Yankton  VOR  in  their 
description.  However,  because  of  the 
short  distance  to  the  VOR  relocation 
site,  the  only  airway  affected  is, V-181  W 
due  to  the  15*  separation  from  Uibmain 
route  requirement  for  the  air  traffic 
control  criteria.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  V-181  located  in  the 
vicinity  of  Yankton,  SD.  Yankton  VOR/ 
DME  has  been  relocated  on  the  Yankton 
Airport  from  its  present  position  to  a 
position  approximately  1,350  feet  north. 

The  FAA  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
riot  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aiTect  air 
traffic  procedures  and  airnavigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

PART71— (AIMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.123    lAmended] 

2.  Section  71.123  is  amended  as 
follows: 

V-in    (Amended] 

By  deleting  the  words  "Sioux  Falls.  SD. 
including  a  W  alternate  via  INT  Yanitton  016* 
and  Sioux  Falls  230*  radials:  Watertown, 
SO,"  and  substituting  the  words  "Sioux  Falls, 
SD.  including  a  W  alternate  via  INT  Yankton 
015'  and  Sioux  Falls  230*  radials:  Watertown. 
SD." 


Issued  in  Washington,  D.C.  on  November 
12.1985. 

lames  Bums.  Jr^ 

A  cling  Manager.  A  irspace-Ruies  and 
Aeronautical  Information  Division. 
|FR  Doc.  85-27862  Filed  11-21-85;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  Na  85-AWA-23] 

Revocation  of  VOR  Federal  Airway 
Restrictions;  Arizona 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  revokes  the 
restrictions  to  Federal  Airways  V-9S,  V- 
327  and  V-567  located  in  the  vicinity  of 
Salt  River.  AZ.  The  airway  restrictions 
were  added  when  the  Williams  4 
Military  Operations  Area  (MOA)  was 
established.  These  restrictions  are  no 
longer  required.  This  action  restores 
controlled  airspace  for  more  effective 
airway  usage  by  the  public. 
Wfmevrtz  date:  0901  G.m.t..  January  16, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch  {ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
.Washington.  D.C.  20591;  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  18, 1985.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  airway  restrictions  on 
segments  of  VOR  Federal  Airways  V-95. 
V-327  and  V-567  (50  FR  37866). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revokes 
airway  restrictions  on  segments  of  VOR 
Federal  Airways  V-fl5,  V-327  and  V- 
567.  Williams  Air  Force  Base  no  longer 
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utilizes  the  Wilfann  4  MOA;  tfierefore. 
there  is  no  further  need  for  the  airway 
restrictions  imposed  when  the  MOA 
was  in  use.  This  action  would  return 
airspace  for  public  use. 

The  FAA  has  (btenni&ed  that  this 
regulation  only  invahnes  an  establisiied 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore-^1)  is  not  a  "major 
rule~  under  Executive  Order  12291;  [2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  ar»d  Procedures  (44 
FR  ivm;  Febivary  26.  »7^  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  \i\e  anticipated 
impact  is  so  minima].  Since  this  is  a ' 
routine  matter  that  will  only  affect  air 
tralTic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  wUl  not  have  a 
signiricant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  critieria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubJMts  ID  M  CFB  Part  71 

Avialioo  safety.  VCm  FMeral 
Airways. 

PART  7t— (AMENOEO) 

Adoption  of  1km  Aiaenrineat 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71 J  as 
amended  (50  FR  14091  and  50  FR  39655), 
is  further  amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  followrs: 

Authority.  49  U.S.C.  1348(a).  13S4(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983):  14 
CFT^  11. «9. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
foUows; 

V-9S     lAmmdMI 

By  removing  the  words  "The  airspace 
14.080  feei  MSL  and  above  is  excluded  f»om 
23  NM  kortheast  of  Salt  River  to  22  NM 
southwest  of  Winsiow,  frooi  1300  GMT  te 
0200  GMT.  Moaday  Ihrougl)  Friday,  and  other 
times  as  advised  by  a  Notice  to  Ainneii." 

V-327    IRBvisMT) 

From  Sell  River,  AZ:  to  Flagstaff.  AZ. 
V-567    [Revised] 

From  Salt  River,  AZ,  via  INT  Salt  River 
00&'  and  Witistew,  AZ,  224*  ra*als:  52  mites. 
95  MSL;  to  Winsfew. 

Issued  in  Wsshwigtwi,  D.C.,  en  November 
12,1985. 

fame*  Bunw,  )r.. 

Acting  Manager,  Afrspoce-ftuhts  tmrf 
Aeronaut  icai  tnfarmotioB  Divismn. 
IFR  Doc.  85-27869  Fited  n-21-«S:  8:45  am| 
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14  CFR  Part  97 

(Docket  No.  24843;  Amdt  No.  1366] 

Standard  Instrument  Approach 
Procadurat,  MIscsllaneow 
Amandmanta 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

Acnoie  Final  rule. 


IV:  This  aniendffleBt  estabhshes, 
amends,  suspends,  or  revokes  Standard 
Instrunent  Approach  Procedores 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  gI  the  adoption  of  new 
or  revised  criteria,  or  because  ef 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facitifies,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  eMcient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  Under  instrument  fli^  rules 
at  the  aSected  airports. 

EFFECTIVE  DATES:  An  effective  date  for 
each  SIAPis  spectfied  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Fedenl  Register 
on  December  31, 1980.  and  reapproved 
as  ef  lanoary  1,  T982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  foUovus: 

For  Examination — 

1.  FAA  «ules  Docket.  FAA      ~ 

Headquarters  Building,  800 
Independence  Avemie  SW.. 
Washington,  DX:.  20591; 

2.  The  FAA  Regional  Office  of  the 
regioB  in  which  t^  affected  airport  is 
located:  or 

3.  The  Flight  inspection  Field  Oflice 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SlAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquaife*  Building,  800 
Independence  Avenue  SW„ 
WashogttBi.  EkC  20691;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Ifie  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAP&,  mailed  once 
every  2  weeks,  are  for  saie  by  the 
Superintendent  of  Documents,  U.S. 
Gerennaent  Printing  Office, 
Washington,  D.C.  20402. 


FOR  FURTHER  INFORMATION  CONTACT 

DenaM  K.  Punai,  FHght  Procedures 
Standards  Branch  (AFO-23G),  Air 
Transjjortation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Admiirfslraftron,  800  Independence 
Avenue  SW.,  Washington.  D.C.  20991: 
telephone  (202)  426-8277. 
8UPPUEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
US.C  522(a).  1  CFR  Part  51,  and  \  97.20 
of  thefederal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3. 8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  (or  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depictian  on  ckarts  printed  hf 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  referenoe  are  reolired  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  annecessary.  llie 
provisions  of  this  amendixeiil  stale  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  eSectrve  dates  of  the 
SIAPs.  This  amendment  also  identifies 
tfie  airport,  its  h>cation,  the  proced«re 
identificatiortand  the  uHieiirfiwmt 
number. 

This  amefidraent  to  Part  97  is  effective 
on  the  date  of  pablrcation  and  cenfains 
separate  SIAPs  which  have  compiiance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Nt^ce  to  Airmen 
(NOTAM)  as  an  emei^gency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circnmstances  which  created  the  need 
fb^some  SIAP  amendments  ma/ require  " 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Farther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
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Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  an'ected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  nde"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 

Issued  in  Washio^oBu  D.C  on  November 
15,1985. 

)oimS.Keni, 

Acting  Director  of  Flight  Standards. 

Adoption  of  the  Aniemfanent 
PART  97— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a).  1421.  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
lanuary  12. 1983:  and  14  CFR  11.49(b)(2)). 

§§97^97.25. 97.27, 97.29, 97J1 
[Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME:  5  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  S  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


•  *  'Effective  January  IS.  1986 

Fort  Smith,  AR— Fort  Smith  Muni,  VOR  or 

TACAN  Rwy  25,  Amdt.  19 
Fort  Smith.  AR— Fort  Smith  Muni.  VOR/DME 

or  TACAN  Rwy  7,  Amdt.  9 
Fort  Smith.  AR— Fort  Smith  Miini.  LOC  BC 

R»wy  7.  Amdt.  8 
Fort  Smith.  AR— Fort  Smith  Mnni,  ILS  Rwy 

25,  Amdt.  19 
Fort  Smith,  AR— Fort  Smith  Muni,  RADAR-1. 

Amdt.  6 
Uke  Village,  AR— Lake  Village  Muni.  VOR- 

A.  Amdt.  6 
Lake  Village,  AR— Lake  Village  Muni,  VOR/ 

DME-a  Amdt.  4 
Camarillo.  CA— Camarillo.  VOR  Rwy  28, 

Orig 
Camarillo,  CA— Camarillo,  VOR-A,  Amdt.  1, 

Cancelled 
Davis,  CA— University.  VOR  Rwy  16,  Amdt.  1 
Davis,  CA— University.  VOR-A,  Amdt.  1. 

Cancelled 
Madera,  CA— Madera  Muni,  VOR  Rwy  aa 

Amdt.  3 
Modesto.  CA— Modesto  City  County  Arpt — 

Harry  Sham  Fid..  NDB  Rwy  28R,  Amdt.  6 
Modesto.  CA— Modesto  City  County  Arpt — 

Harry  Sham  Fid.,  ILS  Rwy  28R,  Amdt.  It) 
Vacaville,  CA— Nut  Tree.  VOR-A.  Amdt.  3 
Woodland,  CA— Watts- Woodland,  VOR-A, 

Amdt.  4 
Kaunakakai  Molokai,  HI— Molokai,  VOR  or 

TACAN-A.  Amdt.  12 
Idaho  Falls.  ID— Fanning  Field.  VOR  Rwy  20, 

Amdt.  7 
Idaho  Falls,  ID— Fanning  Field,  NDB  Rwy  2a 

Amdt  7 
Idaho  Falls,  ID— Fanning  Field,  ILS  Rwy  20, 

Amdt.  6 
Vincennes,  IN— ONeal,  NDB-A.  Amdt. 4 
Menominee.  MI — Menominee-Marinette  Twin 

County,  VOR  Rwy  18,  Amdt.  8,  Cancelled 
Menominee.  MI — Menominee-Marinette  Twin 

County.  VOR-A,  Orig 
Great  Falls  MT— Great  Falls  IntI,  VOR  Rwy 

3,  Amdt.  15 
Great  Falls  MT— Great  FaHs  IntI,  VOR  Rwy 

21,  Amdt.  8 

Great  Falls  MT— Great  Falls  IntI,  NDB  Rwy 

34,  Amdt.  14 
Great  Falls  MT— Great  Falls  Intl.  ILS  Rwy  3, 

Amdt.l 
Great  Falls  MT— Great  Falls  Intl,  ILS  Rwy  34, 

Amdt.  18 
Cambridge,  OH— Cambridge  Muni,  VOR-A, 

Orig 
Cleveland,  OH— Cuyahoga  County.  VOR-A, 

Amdt.  1,  Cancelled 
Cleburne,  TX— Cleburne  Municipal.  RNAV 

Rwy  33.  Amdt.  1 
Dallas.  TX— Dallas  Love  Field,  VOR/DME 

Rwy  13R.  Amdt.  5 
Dallas.  TX— Dallas  Love  Field,  LOC  BC  Rwy 

31R.  Amdt.  28 
Dallas,  TX— Dallas  Love  Field,  ILS  Rwy  13L, 

Amdt.  26 
Dallas,  TX— Dallas  Love  Field.  ILS  Rwy  31L. 

Amdt.  15 
Fort  Worth,  TX— Oak  Grove,  RNAV  Rwy  35, 

Original 
Quincy,  WA— Qunicy  Muni,  RNAV  Rwy  27, 

Original 
Tacoma.  WA— Tacoma  Narrows,  ILS  Rwy  17, 

Amdt.  5 
Mineral  Point,  Wl— Iowa  County.  NDB  Rwy 

22.  Amdt.  2 


Reedsburg.  WI— Reedsburg  Muni,  VOR-A, 
Amdt.  3 

•  *  'Effective  December  19. 1985 

Farmington,  NM— Four  Comers  Regional,  ILS 

Rwy  25.  Original 
Astoria,  OR— Port  of  Astoria,  VOR  Rwy  13, 

Amdt.  12,  Cancelled 
Waco,  TX— Waco-Madison  Cooper,  ILS  Rwy 

19,  Amdt.  12 
Torrington.  WY— Torrington  Muni,  NDB  Rwy 

10,  Original 
Torrington,  WY— TXirrington  Muni.  NDB  Rvty 

28.  Original 

•  •  'Effective  November  11. 1985 

Frederick.  OK— Frederick  Muni,  NDB  Rwy  35, 
Amdt.  1 

•  *  'Effective  November  8. 1985 

Bangor,  ME— Bangor  Intl.  ILS  Rwy  15,  Amdt. 

2 
Rockland,  ME— Knox  County  Regional,  LOC 

Rwy  3,  Amdl.8 
Rockland,  ME— Knox  County  Regional,  NDB 

Rwy  3,  Amdt.  7 

•  •  'Effective  November  1. 1985 

Monroe,  MI— Custer.  VOR-A.  Amdt.  1 
Monroe.  MI— Custer,  RNAV  Rwy  21.  Amdt.  1. 

[FR  Doc.  85-27865  Filed  11-21-86: 8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Release  No*.  34-22625;  35-29904;  IC- 
14796] 

Proposals  of  Security  Holders 

aoency:  Securities  and  Exchange 
Commission. 

action:  Reinstatement  of  Rule. 

summary:  The  Commission  announces 
the  reinstatement  of  certain  provisions 
of  the  shareholder  proposal  rule.  Rule 
14a-8.  This  action  changes  the 
|)ercentage  thresholds  in  Rule  14a- 
8(c)(12),  the  provision  governing  the 
inclusion  in  registrants'  proxy  materials 
of  shareholder  proposals  previously 
included  in  such  materials,  in 
accordance  with  an  Order  issued  by  the 
United  States  District  Court  for  the 
District  of  Columbia  on  September  13, 
1985. 

EFFECTIVE  DATE:  November  22, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecilia  D.  Blye,  (202)  272-2573,  Office  of 
the  Chief  Counsel,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  D.C.  20549, 
SUPPLEMENTARY  INFORMATION:  In 

conformance  with  the  court  order,  the 
Conunission  today  announces  the 
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reinstatement  of  the  percentage 
threshold  tests  in  effect  prior  to  January 
1. 1984.  for  Rule  14a-«(c)(12)  [17  CFR 
240.14a-8(c)(12)  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  (15  U.S.C.  78a  el  seq.  (1976  and 
Supp.  IV 1980)).  These  tests  govern 
inclusion  of  previously  included 
shareholder  proposals. 

I.  Background 

Rule  14a-e  governs  the  inclusion  of 
shareholder  proposals  in  the  proxy 
statements  distributed  to  security 
holders  by  registrants  subject  to  the 
Commission's  proxy  rules  under  the 
Exchange  Act.  Prior  to  August  1983. 
paragraph  (c)(12)  of  the  rule  provided 
that  a  registrant  could  omit  from  its 
proxy  material  any  shareholder 
proposal  substantially  the  same  as  a 
proposal  previously  included  in  the 
registrant's  proxy  material  for  a  meeting 
of  security  holders  held  within  the 
preceding  5  calendar  years,  where  the 
proposal: 

1.  If  Submitted  once  during  such 
preceding  period,  received  less  than  3 
percent  of  the  total  number  of  votes  cast 
in  regard  thereto; 

2.  If  submitted  twice  during  the  period, 
at  its  second  submission  received  less 
than  6  percent  of  the  total  number  of 
votes  cast  in  regard  thereto;  or 

3.  If  submitted  three  or  more  times 
during  the  period,  at  its  most  recent 
submission  received  less  than  10  percent 
of  the  total  number  of  votes  cast  in 
regard  thereto. 

On  August  16. 1983.  the  Commission 
adopted  a  number  of  amendments  to 
Rule  14a-8.  including  amendments  to 
paragraph  (c}{12)  of  the  rule.'  These 
amendments  became  effective  January 
1. 1984.  Rule  14a-8(c)(12)  was  amended 
to  apply  to  shareholder  proposals 
relating  to  "substantially  the  same 
subject  matter"  as  proposals  previously 
submitted  to  security  holders  in  a 
registrant's  proxy  material.  The  rule  also 
was  revised  to  increase  the  threshold 
percentages  for  resubmission  from  3 
percent  to  5  percent  for  proposals 
submitted  only  once  previously,  and 
from  6  percent  to  8  percent  for  proposals 
twice  previously  submitted.  The 
percentage  required  for  shareholder 
proposals  previously  submitted  three  or 
more  times  remained  the  same. 

On  Decemer  19. 1984.  several 
shareholder  proponents  filed  suit  in  the 
United  States  District  Court  for  the 
District  of  Columbia,  seeking  to  have  the 
higher  threshold  percentage  tests 
vacated  and  the  lower  percentage 


requirements  previously  in  effect 
reinstated.*  On  September  13. 1985.  the 
district  court  granted  the  plaintiff's 
motion  for  summary  judgment.  The  court 
issued  an  order  vacating  the  higher 
percentage  thresholds  then  in  effect 
under  Rule  14a-8(c)(l2)  and  directing  the 
Commission  to  reinstate  the  percentage 
thresholds  in  effect  prior  to  January  1, 
1984. 

n.  Discussion  of  Reinstated  Rule  14a-8 

In  accordance  with  the  order  of  the 
district  court,  the  threshold  percentage 
tests'in  effect  under  Rule  14a-8(c)(12) 
prior  to  January  1984  are  hereby 
reinstated.  Accordingly,  the  rule 
provides  that  a  proposal  will  be  eligible 
for  resubmission  if  it  receives  a  3 
percent  vote  the  first  time  it  is  included 
in  a  registrant's  proxy  material,  or  a  6 
percent  vote  the  second  time  it  is 
included.  The  Commission  will  monitor 
the  effect  of  the  reinstated  rule  during 
this  proxy  season  and  determine 
thereafter  whether  it  is  appropriate  to 
publish  for  public  comment  further 
changes  in  the  threshold  percentage 
tests  for  resubmission  of  shareholder 
proposals  under  Rule  14a-8(c)(12). 

It  should  be  noted  in  connection  with 
the  change  in  the  Rule  14a-«(c)(12) 
percentages  that  pursuant  to  section 
23(a)(1)  of  the  Exchange  Act.  registrants 
who  had  previously  omitted  shareholder 
proposals  in  good  faith  in  conformity 
with  the  vacated  percentages  wjiile  they 
were  in  effect  are  not  subject  to 
Exchange  Act  liability  for  such  action. 
Further,  the  staffs  interpretive  views 
under  Rule  14a-8(c)(12)  will  remain 
unchanged  except  as  to  the  threshold 
percentage  tests. 

ni.  List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

rv.  Statutory  Authority  and  Fmdlngs 

The  Commission  hereby  adopts  the 
amendments  to  Rule  14a-8  pursuant  to 
its  statutory  authority  under  sections 
14(a)  and  23(a)  of  the  Securities 
Exchange  Act  of  1934.  sections  12(e)  and 
20(a)  of  the  Public  UUlity  Holding 
Company  Act  of  1935,  and  sections  20(a) 
and  38(a)  of  the  Investment  Company 
Act  of  1940.  As  required  by  section  23(a) 
of  the  Exchange  Act.  the  Commission 
has  considered  the  impact  that  this 
rulemaking  action  would  have  on 
competition  and  has  concluded  that  the 
amendments  would  impose  no 
significant  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Exchange  Act. 


'See  Release  No.  34-20091  (August  23. 1983).  4S 
FR  3A21B.  The  revisions  were  proposed  in  Release 
No.  34-19ria5  (October  14. 1982).  47  FR  47420. 


'  United  Church  Board  For  World  Ministries  v. 
SEC.  No.  84-3273  (D.D.C.  September  13. 1985). 
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V.  Text  of  Amendments 

In  accordance  with  the  foregoing.  Title 
17.  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240-OENERAL  RULES  AND 
REGULATIONS,  SECURfTtES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows:  (Citations 
before  *  *  *  indicate  general  . 
rulemaking  authority). 

Audiority:  Sec.  23. 48  Stat.  901,  as  amended 
15  U.S.C.  78w.  *  *  *  J  240.14a-8  also  issued 
under  Section  14. 15  U.S.C.  78n. 

2.  In  5  240.14a-8,  paragraphs  (c)(12)  (i) 
and  (ii)  are  revised  to  read  as  follows: 

S240.14a-«    Propotaisofaecurityfiotder*. 

(c)  *  *  * 

(12)*  *  • 

(i)  If  the  proposal  was  submitted  at 
only  one  meeting  during  such  preceding 
period,  it  received  less  than  three 
percent  of  the  total  number  of  votes  cast 
in  regard  thereto;  or 

(ii)  If  the  proposal  was  submitted  at 
only  two  meetings  during  such  preceding 
period,  it  received  at  the  time  of  its 
second  submission  less  than  six  percent 
of  the  total  number  of  votes  cast  in 
regard  thereto;  or 
»        *        «        •        • 

By  the  Conunission. 
Ji^  Wheeler, 
Secretary. 
November  14. 19B5. 
[FR  Doc.  85-27891  Filed  11-21-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  375  and  385 
IDocket  No.  RIM6-1-000I 

Revisions  to  Rules  of  Practice  and 
Procedure  and  Delegation  to  the  Ctilef 
Administrative  Law  Judge;  Otxler  No. 
437 

Issued  November  13, 1985. 
agency:  Federal  Energy  Regulatory 
Commission.  DOE. 
ACnON:  Final  rule. 

SUMMARY:  To  increase  administrative 
efficiency  and  reduce  the  burden  on 
participants  to  certain  proceedings,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  is  issuing  a  final  rule 
amending  its  Rules  of  Practice  and 
Procedure  to  delegate  to  the  Chief 
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Administrative  Law  Jtidge  authority  to 
change  the  close-of-record  date,  for  good 
canse,  in  proceedings  cinder  Subpart  E  of 
Part  385  of  the  Commission's  rales. 
EFFECnvc  DATS:  November  13, 1985. 
FPU. WWII—  MKNHMTMM  COMTACf: 
Penelope  S.  Ladwig.  Office  of  the 
General  CoanseL  Federal  Eneigy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  OC 
2042B,  (202)  357-<IM83. 


SUPPLEMENTMTf  MPOIMIA-nON: 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chainnan:  .\.G.  Sousa.  Charies  G. 
Stalon.  Charies  A.  Trabandt  and  CM.  Naeve. 

I.  Introduction 

He  Federal  Energy  Regulatory 
Commission  (Commission)  is  delegating 
to  the  CSuef  Administrative  Law  |udge 
(Chief  Judge)  the  authority  to  change,  for 
good  cause  shown,  the  close-of-record 
date  in  proceedings  under  Subpart  E  of 
Part  385'  of  the  Commission's  rules  of 
practice  and  pn>cedufe. 

II.  Discosskm 

Recently  the  Commission  has  issued 
numerous  orders  setting  the 
appropriateness  of  certain  filings  for 
hearing.* a  date  by  whidi  the  record  in 
the  proceeding  must  close,  and  directing 
the  Presiding  Administrative  Law  Judge 
(Presiding  Judge]  to  conduct  a  bearing 
on  an  expedited  basis  to  meet  that 
record-closing  date.  However,  in  several 
of  these  proceedings,  participants  have 
sought  an  extension  or  a  suspension  of 
the  record  closing  date.' 

Since  the  Commission  set  the  closing 
date,  only  the  Commission  is  autfaorixed 
to  modify  the  close-of-reoord  date  in 
these  proceedings,  under  the 
Commission's  current  practice.  Any 
request  for  a  change  of  the  date  requires 
participants  to  make  motions  to  the 
Presiding  Judge  wtw  most  in  turn 
forward  the  request  to  the  Chief  fadge 
who  certifies  the  motion  to  the 
Commission  along  with  his 
reconunendation  as  to  the  proper 
disposition  of  the  request. 

'This  procedure  results  in  participants 
filing  numerous  documents  for 
immediate  coosideratioa  of  the  judges 
and  the  Commission.  The  Commission 
finds  that  the  current  procedures  for  a 
modification  to  the  close-of-record  date 


'  18  CFR  Part  385.  Subpart  E  (1985). 

^  Texas  Cas  Transmission  Cocp..  31  FERC  ^ 
m.ZM\19esy.  Penn-Vork  Energy  Corp..  31  FERC 
^61.236  (198S>;  U-T  Offshore  Sys..  29  FERC  \  St352 
1 1!164);  KiN  Eaei<gy  Sye.  Inc.  29  FERC  1  61.285 
(1964). 

'Texas  Cas  Transmission  Corp..  33  FERC  | 
fU.OOO  (1985):  Peroi-Yoii  Energy  Corp..  32  FERC  ^ 
61.209  I19S5);  U-T  Offshore  Sys..  31  FERC  1  81.225 
(1985):  fiigb  Island  Offshore  Sys..  31  FERC  1 61.222 
(1985). 


are  burdensome  and  cause  undue  delay. 
Therefore,  to  expedite  the  processing  oi 
such  motions,  reduce  the  burden  on  the 
patticipents,  and  make  auire  efficient 
use  of  the  particqiants'  resources,  the 
Commission  is  delegating  to  the  Chief 
fudge  authority  to  change  the  dose-of- 
reami  date  for  good  cause  shown. 
Accordingly,  requests  for  modification 
to  the  close-of-record  date  are  to  be 
made  directly  to  the  Chief  Judge,  who 
will  now  have  the  authority  to  change 
the  close-of-record  date  for  good  cause. 
This  final  rale  codifies  this  delegation  of 
authority  in  18  CFR  375.304(d). 

Finally,  the  rule  modifies  Rule  503*  of 
the  Commission's  rules  of  practice  and 
procedure  to  codify  the  procedures  for 
requesting  a  change  in  a  close-of-record 
date  set  by  the  Commission.  Decisions 
to  extend  the  close-of-record  date  under 
this  delegation  may  be  appealed  only 
under  Rule  1902.^ 

III.  Effective  Date 

Pursuant  to  Section  4  of  the 
Administrative  Procedine  Act,  5  U.S.C 
553(b)  (1962),  this  rule  is  issued  without 
prior  notice  and  comment  because  it  is  a 
rule  of  agency  organization,  procedure, 
or  practice  that  will  not  alter  the 
substantive  rights  or  interests  of  any 
interested  persons.  Spedficaily,  this  rule 
only  delegates  to  the  Chief  Judge 
authority  to  modify  the  close-of-record 
date  for  good  cause.  In  addition,  any 
raling  by  the  Chief  Judge  on  a  request  to 
modify  a  close-of-record  date  may  be 
appealed. 

Generally,  a  rale  becomes  effective 
not  less  than  30  days  after  it  is 
published  in  the  Federal  Regjstar.  A  rale 
may  become  ^fective  sooner  if  it  is  an 
interpretive  rale  or  policy  statement,  if  it 
relieves  a  restriction  or  grants  an 
exemption,  or  if  the  agency  finds  good 
cause  to  do  so."  The  Commission  finds 
that  this  rule  will  expedite  proceedings 
and  make  more  elective  use  of  the 
Commission's  resources  and  will  benefit 
participants  in  Commission  proceedings 
by  removing  restrictions  imposed  by 
current  regulations.  For  these  reasons, 
the  Commission  finds  good  cause  to 
make  this  rale  effective  on  issuance. 

List  of  Subjects 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies),  seals,  insignia.  Sunshine  Act. 


*  16  CFR  385.503  (1885).  The  rule  also  codifies  in 
new  5  375.304  Ihe  consolidation  and  severance 
powers  of  \}>e  Chief  Judge  which  were  previously 
only  referenced  in  9  385.503. 

'16  CFR  1902  (1985). 

''U.S.C.5S3(d)(lM2). 


I8CFRP(U138S 

Administrative  practice  and 
procedure. 

In  coosideratian  of  the  foregoing,  the 
Commission  amends  Parts  375  and  385 
of  Chapter  L  Title  18.  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission.  ContmissionerB 
Trabandt  and  Naeve  voted  present 
Lois  D.  CasheU. 
Acting  Secretary. 

PART  37S-{AMENDE01 

1.  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

Anttroiity:  Department  of  Energy 
OrganiEBtion  Act  (42  U.S.C.  7101-7352)  E.O. 
12009.  3  CFR.  1977  Comp.,  p.  142; 
Administrative  Procedure  Act  (5  U.S.C.  553); 
Federal  Power  Act  (16  U.SC.  791-828c),  as 
amended;  Natural  Gas  Act  (15  U.S.a  717- 
7l7w),  as  amended;  Natural  Gas  Policy  Act  of 
1978  (15  US.C  3301  et  seq.j;  Public  Utility 
Regulatory  Policies  Act  of  1978  (16  UAC 
2601  et  seq.)  unless  otherwise  noted. 

2.  Section  375.304  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d).  respectively,  and 
by  adding  a  new  paragraph  (b)  to  read 
as  follows: 

§375.304    Oataoationa  to  the 
Administrativa  Law  Judges. 

***** 

(b)  For  those  proceedings  pending 
under  Subpart  E  of  Part  385.  the  Chief 
Administrative  Law  Judge  may 
consolidate  for  hearing  two  or  more 
proceedings  on  any  or  all  issues,  sever 
two  or  more  proceedings  or  issues  in  a 
proceeding,  and  extend  any  close-of- 
reoord  date  ordered  by  the  Commission 
in  a  proceeding. 


PART  385-{AMENOEO] 

3.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Auttiority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
Executive  Order  12.009.  3  CFR  142  (1978): 
Administrative  Procedure  Act,  5  U.S.C.  551- 
557  (1982):  Independent  Offices 
Appropriations  Act.  31  U.S.C.  9701  (1982): 
Natural  Gas  Act  15  U.S.C.  717-7l7z  (1982); 
Federal  Power  Act  18  U.S.C  791a-82ac 
(1982):  Natural  Cas  Policy  Act  15  U.S.C. 
3301-3432  (1982);  Public  Utility  Regulatory 
Policies  Act.  16  U.S.C.  2601-2645  (1^2); 
Intei^late  Commerce  Act  49  U.S.C.  1-27 
(1976).  unless  otherwise  noted. 

4.  Section  385.503  is  amended  by 
revising  the  title,  by  redesignating  the 
existing  paragraph  as  "(a)",  and  by 
adding  a  new  paragraph  [h]  to  read  as 
follows: 
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§  385.503    ConsoHdatton,  severance  and 
extension  of  close-of-record  d^te  by  Chief 
Administrative  Law  Judge  (Rule  503) 

*         •         •         •         ♦ 

(b)  If  (he  Commission  orders  that  the 
presiding  officer  close  the  record  in  any 
proceeding  by  a  specific  date,  the  Chief 
Administrative  Law  Judge  may,  upon 
motion  or  otherwise,  extend  the  close- 
of-record  date  for  good  cause.  This  staff 
action  may  be  appealed  to  the 
Commission  only  under  Rule  1902. 

(FR  Doc  85-27933  Filed  11-21-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  107 

{Docket  No.  82N-0270] 

Exempt  Infant  Formula 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Infant  Formula  Act  of 
1980  exempts  from  some  of  its 
requirements  specialty  infant  formulas 
that  are  intended  for  use  by  infants  with 
special  medical  or  dietary  needs.  The 
Food  and  Drug  Administration  (FDA)  is 
establishing  the  terms  and  conditions 
under  which  those  infant  formulas  will 
continue  to  be  exempt.  FDA  is  also 
establishing  quality  control,  nutrient, 
and  labeling  requirements  for  exempt 
formulas. 

EFFECTIVE  DATE:  February  20, 1988.  For 
additional  information  concerning  this 
effective  date,  see  "Paperwork 
Reduction  Act  of  1980"  appearing  in  the 
preamble  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Duy,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-204),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-245-3117. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  July  12, 1983 
(48  FR  31875),  FDA  published  a 
proposed  rule  (21  CFR  Part  107)  for 
exempt  infant  formulas  (those  formulas 
represented  and  labeled  for  use  by  an 
infant  who  has  an  inborn  error  of 
metabolism  or  a  low  birth  weight  or  who 
otherwise  has  an  unusual  medical  or 
dietary  problem).  The  agency  proposed 
to  create  two  broad  categories  of 
exempt  forhiulas:  (1)  Those  formulas 
that  are  generally  available  at  the  retail 
level  and  (2)  those  formulas  that  are  not 
generally  available  at  the  retail  level. 


The  agency  proposed  that 
manufacturers  of  exempt  infant  formula 
that  are  generally  available  at  the  retail 
level  be  required  to  meet  the  quality 
control  requirements  for  regular  infant 
formula  unless  specific  deviations  are 
justified.  Manufacturers  of  infant 
formulas  that  are  not  generally  available 
at  the  retail  level  would  be  required  to 
establish  an  appropriate  quality  control 
procedure. 

The  agency  further  proposed  that:  (1) 
All  exempt  formulas  comply  with  the 
nutrient  and  labeling  requirements 
applicable  to  regular  infant  formulas, 
unless  the  manufacturer  justifies  specific 
deviations;  (2)  manufacturers  submit  to 
FDA  detailed  information  about  each 
exempt  infant  formula  produced;  and  (3) 
after  reviewing  submitted  information 
and  other  information  available  to  the 
agency.  FDA  may  impose  additional  or 
modified  requirements  for  a  product  or 
withdraw  a  product's  exempt  status. 

The  agency  received  34  letters,  each 
containing  1  or  more  comments,  in 
response  to  the  proposal  from  local 
governments,  health  care  professionals, 
trade  organizations.  State  and  county 
departments  of  health,  professional 
organizations,  and  consumer  advocacy 
organizations  and  consumers.  Most  of 
the  comments  supported  the  overall 
proposal  while  some  comments  made 
various  suggestions.  Several  comments 
did  not  address  the  issues  raised  by  the 
proposal  and  are  not  addressed  below. 

In  response  to  a  comment,  FDA  added 
a  provision  to  clarify  that  manufacturers 
must  notify  FDA  of  certain  formulation 
or  processing  changes.  The  comments 
and  the  agency's  responses  are  as 
follows: 

General  Comments 

1.  One  comment  objected  to  the 
e.xemption  of  any  infant  formulas. 

The  agency  advises  that  Congress 
specifically  exempted  in  the  Infant 
Formula  Act  of  1980  those  infant 
formulas  represented  and  labeled  for 
use  by  an  infant  who  has  an  inborn 
error  of  metabolism  or  low  birth  weight, 
or  who  otherwise  has  an  unusual 
medical  or  dietary  problem.  Moreover, 
some  infants  that  have  these  medical 
conditions  cannot  survive  or  would 
become  critically  ill  without  certain 
specialty  infant  formulas  that  cannot 
meet  all  nutrient  requirements  for 
"regular"  infant  formulas. 

2.  A  number  of  comments  suggested 
that  regular  infant  formulas  and  exempt 
infant  formulas  be  regulated  in  the  same 
manner.  These  comments  were 
concerned  that  the  agency  would  permit 
relaxed  requirements  for  labeling, 
quality  control,  and  nutrient  standards 
for  exempt  infant  formulas. 


The  agency  disagrees  with  thesfr 
comments.  FDA  is  not  regulating  exempt 
infant  formulas  in  the  same  manner  that 
it  regulates  regular  infant  formulas 
because  exempt  formulas  frequently 
have  specialized  nutrient  requirements 
intended  to  address  specific  medical 
problems.  In  addition,  by  creation  of  a 
separate  category  of  exempt  infant 
formulas  in  the  Infant  Formula  Act  of 
1980,  Congress  recognized  the  need  for  a 
different  regulatory  approach  for  these 
infant  formulas.  For  example,  special 
label  statements  may  be  necessary  to 
ensure  appropriate  use  of  these  infant 
formulas  and  modified  quality  control 
procedures  may  need  to  be  developed 
because  these  infant  formulas  may  be 
inherently  difficult  to  manufacture  or 
have  unusual  manufacturing 
requirements. 

Congress  intended  that  the 
"conditions  on  exemptions  *  '  *  should 
ensure  that  [exempt]  formulas  arc 
manufactured  to  the  same  high 
standards  of  quality  required  of 
formulas  for  normal  infants."  (S.  Rept 
No.  96-916,  96th  Cong..  2d  Sess.  10 
(August  26. 1980)  and  H.  Rept.  No.  96- 
936.  96th  Cong..  2d  Sess.  10  (May  12. 
1980)).  Thus,  the  agency  will  permit 
deviations  from  the  nutrient  and 
labeling  requirements  that  apply  to 
regular  formulas  only  when 
manufacturers  have  submitted  sufficient 
medical,  nutritional,  scientific,  or 
technological  rationale  to  support  the 
deviations.  In  addition,  for  exempt 
formulas  that  are  generally  available  at 
the  retail  level,  manufacturers  will  have 
to  justify  any  deviations  from  the  quality 
control  requirements  that  apply  to 
regular  formulas. 

3.  One  comment  stated  that  the 
proposal  would  virtually  repeal  the 
exemptions  granted  by  Congress  in  the 
Infant  Formula  Act  of  1980  by 
establishing  terms  and  conditions  which 
subject  exempt  infant  formulas  to  the 
full  scope  of  the  requirements  of  that 
act. 

The  agency  disagrees.  Section 
412(f)(2)  of  the  Infant  Formula  Act  of 
1980  states  that  "the  Secretary  may  by 
regulation  establish  terms  and 
conditions  for  the  exemption  of  an 
infant  formula  from  the  requirements  of 
subsections  (a)  and  (b).  An  exemption  of 
an  infant  formula  under  paragraph  (1) 
may  be  withdrawn  by  the  Secretary  if 
such  formula  is  not  in  compliance  with 
applicable  terms  and  conditions  *  *  *." 

As  discussed  in  the  preamble  to  the 
proposal,  the  agency  believes  that  the 
provisions  of  the  final  rule  adequately 
assure  the  quality  of  exempt  infant 
formulas,  while  avoiding  excessive 
regulation  of  such  products.  Contrary  to 
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the  comment's  assertion,  the  full  scope 
of  the  Infant  Formula  Act  of  1980  wiU 
not  be  applied  to  ail  exempt  infant   • 
formulas.  Manufacturers  of  certain  types 
of  exempt  infant  formulas  %vill  be 
permitted  to  use  alternative  quahty 
control  procedures,  and  manufacturers 
of  all  exempt  infant  formulas  may 
deviate  from  other  requirements  when 
the  deviations  are  justified. 

4.  One  comment  objected  to  the 
proposal  because  requiring  the 
submission  of  information  in  support  of 
deviations  would  discourage  the 
development  and  availability  of  new 
specialty  infant  formulas  and  possibly 
eliminate  needed  existing  exempt  infant 
formulas. 

The  agency  disagrees.  Providing  this 
information  to  the  agency  should  not  be 
a  significant  burden  to  the  manufactiu«r 
because  the  manufacturer  must  have  the 
information  in  its  possession  in  order  to 
make  sound  decisions  on  the 
formulation,  manufacture,  and  labeling 
of  an  exempt  infant  formula.  The  Center 
for  Food  Safety  and  Applied  Nutridon 
will  review  submitted  information  in 
support  of  deviations  and  withdraw 
exemptions  only  when  the  agency 
concludes  that:  (1)  Quality  control 
procedures  are  not  adequate  to  ensure 
that  the  formula  contains  all  necessary 
nutrients;  (2)  deviations  in  nutrient 
levels  are  not  supported  by  generally 
accepted  scientific,  nutritional,  or 
medical  rationale;  (3]  deviations  from 
labeling  requirements  are  not  necessary 
or  additional  labeling  is  necessary  to 
provide  appropriate  directions  for 
preparation  and  use  of  the  infant 
formula. 

5.  One  comment  suggested  that  a  draft 
regulation  previously  submitted  by  the 
Infant  Formula  Council  (a  trade 
association  that  represents  infant 
formula  manufacturers]  be  substituted  in 
its  entirety  for  FDA's  proposal. 

The  agency  has  considered  the  Infant 
Formula  Councirs  recommendation. 
Based  on  this  recommendation  the 
agency  developed  (he  two-tier  concept 
As  indicated  in  paragraph  2  of  this 
document.  Congress  has  stated  that 
"conditions  on  exemptions  *  '  *  should 
ensure  that  such  formulas  are 
manufactured  to  the  same  hi^ 
standards  of  quality  as  required  of 
formulas  for  normal  infants."  The 
agency  did  not  adopt  the  Infant  Formula 
Council's  recommendation  in  its  entirely 
because  it  did  not  include  any 
significant  regulatory  requirements 
through  which  FDA  could  ensure  this 
same  high  standard  of  quality  for 
exempt  infant  formulas. 

6.  One  comment  suggested  that 
exempt  infant  framulas  not  be  sold  at 
the  retail  level. 


The  agency  advises  that  Congress  has 
not  given  it  the  legal  authority  to 
prohibit  the  sale  of  a  food  or  the 
authority  to  seize  a  food  unless  it  is 
adulterated  or  is  misbranded. 
Furthermore,  FDA  has 'no  data  to 
suggest  that  exempt  infant  formulas 
present  a  safety  haiard  when 
appropriate  quality  control  procedures 
and  labeling  are  used.  Therefore,  the 
agency  has  no  legal  or  scientific  basis 
for  prohibiting  their  sale  at  the  retail 
level. 

Definitioas 

7.  One  comment  suggested  that  the 
definition  of  exempt  infant  formula 
include  only  those  formulas  that  are 
"intended  for  commerdal-or  charitable 
distribution"  to  distinguish  them  from 
those  products  used  in  clinical  studies  or 
other  experimental  studies. 

TTie  agency  agrees  and  has  revised 
§  107.3(a)  accordingly. 

8.  One  comment  suggested  revising 
the  deHnition  of  manufacturer 

(§  lG7.3(b))  so  that  the  words  "infant 
formula"  are  substituted  for  the  word 
"product" 

The  agency  agrees  and  has  revised 
§  107.3(b)  accordingly. 

Terms  and  Conditkms 

9.  One  comment  suggested  abolishing 
the  two-tier  system  (that  distinguishes 
infant  formulas  that  are  generally 
available  at  the  retail  level  (S  107.50(b)] 
from  those  that  are  not  generally 
avaiiable  at  the  retail  level  (i  107.50(c)) 
because  both  categories  are  subject  to 
virtually  the  same  requirements. 

The  agency  disagrees.  The  agency 
believes  that  this  two-tier  system  best 
addresses  Congress'  dual  concern  about 
(1)  The  need  to  make  special  infant 
formulas  available  without  the 
imposition  of  cumbersome  regulations 
which  may  discourage  formula 
manufacturers  from  committing 
resources  into  this  vital  public  service, 
and  (2)  ensuring  that  such  formulas  are 
manufactured  to  the  same  high 
standards  of  quality  required  for 
formulas  for  normal  infants. 

The  agency  also  believes  that  exempt 
infant  formulas  that  are  not  generally 
available  at  the  retail  level  are  more 
likely  to  require  alternative  quality 
control  procedures  because  of  their 
unique  nutrient  content  or  their 
production  in  smaller  quantities,  which 
may  lead  to  unique  processing 
procedures.  Tliis  two-tier  system  will 
help  ensure  their  continued  development 
and  availability  for  a  restricted  market. 
For  these  reasons,  the  agency  cor^ludes 
that  a  more  flexible  approach  to  quality 
control  for  these  products  is  warranted. 


10.  One  comment  suggested  that  the 
second  sentence  in  §  107.50(b)(1)  be 
deleted.  The  comment  contended  that 
FDA  should  not  characterize  medical  or 
dietary  conditions  as  not  clinically 
serious  or  life-threatening  unless  there  is 
scientific  support  for  its 
characterization. 

The  agency  is  not  deleting  this 
sentence  from  the  final  rule.  For 
example,  some  exempt  infant  formulas 
that  are  generally  available  to  the  public 
at  the  retail  level  are  represented  and 
labeled  for  use  for  the  dietary 
management  of  carbohydrate 
intolerances  or  impaired  fat  absorption. 
FDA  does  not  consider  these  conditions 
to  be  clinically  serious. 

11.  One  comment  opposed  the 
submission  of  labeling  in  order  to  retain 
the  exempt  status  of  an  infant  formula. 

The  agency  advises  that  labeling  that 
may  describe  in  greater  detail  than  the 
label  the  product's  intended  uses  is 
necessary  to  determine  all  uses  that  are 
being  promoted  for  an  infant  formula. 
With  this  information,  the  agency  will 
be  in  a  belter  position  to  determine  if 
the  nutrient  content  and  formulation  are 
usefol  in  the  dietary  management  of 
each  of  the  uses  claimed.  Therefore,  the 
requirement  for  submission  of  labeling 
has  been  retained. 

12.  One  comment  suggested  that 
notification  be  submitted  90  days  in 
advance  of  any  change  in  composition, 
quality  control  procedures,  nutrient 
specifications,  or  labeling. 

The  agency  agrees  that  It  should  be 
notiHed  before  any  change  in 
ingredients  or  processes  that  may  result 
in  an  adverse  impact  on  levels  of 
nutrients  or  the  availability  of  nutrients 
is  instituted.  Tlie  agency  considers  this 
notification  requirement  to  be  implicit  in 
proposed  §  107.50tb)(4).  However,  in  the 
interest  of  clarity  the  agency  has 
redesignated  proposed  §  107.50(b)(4)  as 
§  107.50(b)(5)  and  added  a  new 
paragraph  {b)(4)  in  the  final  rule  to 
include  explicitly  this  requirement. 

However,  the  agency  does  not  tjelieve 
that  it  is  necessary  to  require 
notification  90  days  in  advance  of 
reformulation  or  processing  changes. 
SimilaHy,  the  agency  is  also  not 
requiring  agency  notification  for 
changes  in  quality  control  procedures  or 
labeHng.  Section  412(b)(3)  of  the  Infant 
Formula  Act  of  1980  contains  a 
notification  requirement  for  regular 
infant  formulas.  That  provision  does  not 
require  advance  notice  of  reformulation 
or  processing  changes,  or  any  notice  of 
changes  in  quality  control  procedures  or 
labeling. 

13.  One  comment  asserted  that 
requiring  the  submission  to  FDA  of  the 
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medical,  nutritional,  scientific,  or 
technological  rationale  in  support  of  a 
requested  deviation  constitutes 
premarket  clearance,  which  is 
manifestly  beyond  the  authority  granted 
by  the  Infant  Formula  Act  of  1980. 

The  agency  disagrees.  Infant  formulas 
that  are  represented  and  labeled  for  use 
by  an  infant  that  has  an  inborn  error  of 
metabolism,  low  birth  weight,  or 
otherwise  has  an  unusual  medical  or 
dietary  problem  are,  by  the  terms  of  the 
Infant  Formula  Act  of  1980,  exempt 
infant  formulas.  Written  approval  by  the 
agency  is  not  required  before  marketing 
may  be  initiated  for  these  infant 
formulas.  As  provided  for  in  section 
412(n(2).(jf  the  Lifant  Formula  Act  of 
1380,  the  egency  is  merely  providing 
procedures  for  manufacturers  to  notify 
the  agency  of  their  exempt  infant 
formulas  and  the  reasons  for  the  need 
for  an  exemption.  If  those  reasons 
conform  to  generally  accepted  scientific, 
nutritional,  or  medical  rationale,  exempt 
status  will  not  be  withdrawn. 

14.  One  comment  recommended  that 
FDA  require  manufacturers  to  submit 
"medical,  nutritional,  scientific,  and 
technological  rationale"  in  support  of 
deviations  from  requirements  of  the 
Infant  Formula  Act  of  1980  or  agency 
regulations,  in  lieu  of  the  proposed 
requirement  for  submitting  the  "medical, 
nutritional,  scientific  or  technological 
rationale." 

The  agency  is  not  revising 
§  107.50(b)(5)  and  (c)(5)  because  there 
will  be  submissions  for  which  all  of  this 
information  will  not  be  appropriate.  For 
example,  in  some  instances  a 
technological  rationale  for  a  deviation 
will  not  exist 

15.  One  comment  suggested  that  the 
medical,  nutritional,  scientific,  or 
technological  rationale  submitted  to 
support  deviations  include  summaries  of 
animal  and  human  clinical 
investigations  undertaken  to  support  the 
safely  and  appropriateness  of  the  infant 
formula. 

The  agency  considers  data  from 
animal  and  human  clinical 
investigations  to  be  part  of  the  medical, 
nutritional,  scientific,  or  technological 
rationale  to  be  submitted  in  support  of  a 
deviation.  However,  to  clarify  any 
misunderstanding,  the  agency  is  revising 
§  107.50(b)(5)  (proposed  §  107.50(b)(4)) 
and  §  107.50(c)(5)  to  refer  to  appropriate 
animal  or  human  chnical  studies  as  part 
of  a  manufacturer's  submission. 

16.  One  comment  objected  to 
proposed  §  107.50(d)  because  it  would 
provide  for  the  withdrawal  of  an 
exemption  for  an  exempt  infant  formula 
that  is  properly  labeled,  was 
manufactured  using  acceptable  quality 
control  procedures,  and  has  a  nutrient 


level  that  is  safe  but  may  not  conform  to 
generally  accepted  scientific  nutritional 
or  medical  rationale  for  treatment  of  a 
medical  condition.  The  comment 
recommended'that  an  exemption  be 
withdrawn  only  upon  a  determination 
that  the  product,  as  formulated,  presents 
a  risk  to  health. 

The  agency  disagrees.  The  exemption 
provision  in  the  Infant  Formula  Act  of 
1980  is  intended  to  allow  deviations 
from  the  standards  set  by  the  agency  for 
regular  infant  formulas  only  for  the 
dietary  management  of  an  inborn  error 
of  metabolism,  low  birth  weight  or  other 
unusual  medical  or  dietary  problem. 
Thus,  deviations  or  exemptions  from  the 
Infant  Formula  Act  of  1980  and 
regulations  promulgated  by  the  agency 
must  be  justified  in  terms  of  some 
medical  or  dietary  need.  Exemptions 
that  are  not  so  justified  are  not 
authorized  by  the  Infant  Formula  Act  of 
1980  and  would  serve  no  public  health 
purpose.  In  addition,  if  risk  to  health 
was  the  only  criterion  for  withdrawing 
exemptions,  this  would  shift  the  burden 
of  making  this  determination,  and 
therefore  its  justification,  to  the  agency. 
FDA  does  not  believe  that  Congress 
intended  such  a  result.  Therefore,  FDA 
has  not  revised  §  107.50(d)(1)  based  on 
this  comment 

17.  One  comment  suggested  that  the 
statement  "For  Use  By  Infants  Who 
Have  Inborn  Errors  of  Metabolism  or 
Low  Birth  Weight,  or  Who  Otherwise 
Have  Unusual  Medical  or  Dietary 
Problems"  appear  on  the  label,  labeling, 
and  advertising  of  an  exempt  infant 
formula.  Several  comments  suggested 
requiring  a  clear  label  declaration  that 
the  formula  is  an  exempt  infant  formula 
or  a  label  statement  of  the  specific 
dietary  problem  for  which  the  formula  is 
intended. 

The  agency  agrees  with  the  thrust  of 
these  comments  and  will  require  clear 
label  statements  to  indicate  the  special 
nature  of  each  exempt  infant  formula. 
However,  the  agency  is  not  requiring 
one  label  statement  for  all  exempt  infant 
formulas  because  it  may  not  be 
applicable  to  all  products.  Therefore,  the 
agency  is  not  making  the  suggested 
change  and  will  consider  label 
declarations  on  a  case-by-case  basis. 

18.  One  comment  suggested  that 
scientific,  technical,  and  medical 
personnel,  including  at  least  one 
pediatrician  outside  the  Center  for  Food 
Safety  and  Applied  Nutrition,  be 
included  in  the  review  process  for 
manufacturers'  submissions. 

The  agency  advises  that  the  Center 
for  Food  Safety  and  Applied  Nutrition 
does  utilize  personnel  (including 
pediatricians)  throughout  the  agency 


and  will,  when  the  situation  warrants, 
continue  to  do  so. 

19.  One  comment  suggested  that  the 
final  determination  to  continue  or 
terminate  an  exemption  be  made  by  the 
Commissioner  of  Food  and  Drugs  and 
not  the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition. 

The  agency  advises  that  the 
Commissioner  upon  an  appeal  under 
§  107.50(d)(2)(i)  makes  the  final  decision 
for  the  agency.  Therefore,  no  changes 
are  necessary  based  on  this  comment 

2IX  One  comment  suggested  that 
§  107.50(d)(2)(ii)  be  revised  so  that  a 
product  would  not  be  required  to  comply 
with  the  nutrient  requirements  of  the 
Infant  Formula  Act  of  1960  when  its 
exempt  status  is  withdrawiL 

The  agency  disagrees.  When  a 
product  does  not  have  exempt  status  or 
when  exempt  status  is  withdrawn,  the 
manufacturer  must  comply  with  all 
requirements  and  regulations  governing 
infant  formulas,  including  the  nutrient 
requirements  of  the  Infant  Formula  Act 
of  1980.  Therefore,  FDA  has  not  revised 
§  107.50(d)(2)(ii). 

21.  One  comment  suggested  that 

§  107.50(d)(2)(ii)  be  revised  to  read  "the 
manufacturer  shall  comply  with  the 
nutrient  requirements  of  section 
412(a)(2)  of  the  act"  rather  than  "section 
412  of  the  act  or  of  regulations 
promulgated  under  section  412(aK2)  of 
the  act" 

The  agency  advises  that  section 
412(a)(2)  of  the  Infant  Formula  Act  of 
1980  does  hot  contain  nutrient 
requirements.  This  section  merely  gives 
the  agency  the  authority  to  promulgate 
regulations  to  revise  the  mitrient 
requirements  set  out  in  section  412(g)  of 
that  act.  Therefore,  the  suggested 
change  is  not  reflected  in  this  final  rule. 

22.  One  comment  suggested  that 

§  107.50(dJ(2)(iii)  be  revised  by  deleting 
the  word  "may"  so  that  a  product's 
exempt  status  will  be  withdrawn  only 
upon  a  determination  of  a  health  hazard 
and  not  on  the  speculation  that  a  health 
hazard  may  exist.  The  comment  stated 
that  this  is  analogous  to  section  412(c)  of 
the  Infant  Formula  Act  of  1980,  in  which 
Congress  decided  that  reporting  by  a 
manufacturer  of  an  adulterated  or 
misbranded  product  should  be  limited  to 
those  circumstances  presenting  a  risk  to 
health. 

The  agency  disagrees.  The  agency 
does  not  believe  that  the  requirements 
of  §  107.50(d){2)(iii)  are  analogous  to  the 
requirements  of  section  412(c)  of  the 
Infant  Formula  Act  of  1960.  Deleting  the 
word  "may"  in  §  107.50(d)(2)(iii)  would 
place  the  burden  of  proof  on 
determining  a  hazard  to  health  on  FDA. 
FDA  does  not  believe  that  Congress 
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intended  such  a  result.  In  comparison, 
section  412(c)  of  the  act  pertains  to  the 
legal  obligations  of  a  manufacturer. 
Therefore,  FDA  has  not  revised 
§  107.50(d)(2)(iii)  to  include  this 
suggestion. 

23.  One  comment  suggested  that  the 
word  "may"  be  deleted  in  §  107.50(e)(2) 
in  the  sentence  "*  *  *  or  when  there  is 
an  exempt  infant  formula  that  is 
otherwise  adulterated  or  misbranded 
and  that  may  present  a  risk  to  human 
health."  The  comment  stated  that 
deletion  of  the  word  "may"  would  make 
this  section  consistent  with  tiie 
requirements  of  section  412(c)(1)(B)  of 
the  Infant  Formula  Act  of  1980,  which 
reflects  Congress'  decision  that  such 
reporting  should  be  limited  to  those 
circumstances  presenting  a  risk  to 
health,  and  that  such  reports  should  not 
be  based  upon  speculation. 

The  agency  agrees  with  the  thrust  of 
this  comment  and  has  revised 
§  107.50(e)(2)  to  be  consistent  with 
section  412(c)(1)(B)  so  that  the  section 
now  reads  "*  *  *  or  when  there  is  an 
exempt  infant  formula  that  may  be 
otherwise  adulterated  or  misbranded 
and  if  so  adulterated  or  misbranded 
presents  a  risk  to  human  health." 

24.  One  comment  suggested  that  the 
agency  make  a  final  determination  of 
the  acceptability  of  information 
submitted  by  the  manufacturer  within  60 
days  of  submission.  The  comment  stated 
that  this  would  minimize  the  possibility 
of  the  agency  having  to  withdraw  the 
exempt  status  of  an  infant  formula  after 
distribution  has  begun  and  that  such  a 
time  frame  would  allow  manufacturers 
to  plan  the  orderly  manufacture, 
packaging,  and  distribution  of  an 
exempt  infant  formula. 

The  agency  disagrees.  Exemptions  to 
the  Infant  Formula  Act  of  1980  are 
provided  by  the  act  itself.  The  agency 
need  only  respond  to  a  submission  if  it 
does  not  comply  with  the  criteria 
established  in  this  final  rule.  The  agency 
does  not  believe  it  is  appropriate  to 
require  a  response  prior  to  marketing 
each  product  because  this  would 
constitute  procedures  resembling 
premarket  clearance. 

25.  One  comment  suggested  the 
creation  of  an  advisory  committee, 
within  the  American  Academy  of 
Pediatrics,  to  review  exempt  infant 
formulas  for  appropriateness  of  their 
intended  uses  and  nutritional  adequacy. 

The  agency  agrees  that  this  is  one 
way  for  outside  experts  to  review 
information  submitted  in  support  of 
continued  exemptions,  and  is 
considering  i\  along  with  other 
alternatives. 


Economic  Considerations 

In  accordance  with  Executive  Order 
12291,  FDA  has  analyzed  the  economic 
impacts  of  this  final  rule.  In  a  previous 
action  FDA  determined  that  the 
economic  impacts  of  rules  governing 
quality  control  and  labeling  of  infant 
formulas,  including  both  exempt  and 
nonexempt  formulas,  were  not  major  as 
defined  by  the  Order.  The  ecohomic 
impact  of  this  final  rule,  representing  a 
part  of  that  total,  is  estimated  to  be  a 
one-time  cost  of  $20,000.  This  amount 
represents  the  cost  of  data  submission 
and  label  modification.  The  total  cost 
associated  with  this  final  rule  is  also 
insufficient  to  warrant  designation  as  a 
major  rule  under  any  of  the  criteria 
specified  in  Executive  Order  12291. 

Furthermore,  in  accordance  with  the 
Regulatory  Flexibility  Act,  the  agency 
has  considered  the  effect  that  this  final 
rule  will  have  on  small  entities, 
including  small  businesses,  and  has 
concluded  that  small  firms  will  not  bear 
excessive  or  unreasonable  burdens  as  a 
result  of  these  regulations.  The  agency 
estimates  that  not  more  than  five  firms, 
including  both  large  and  small,  will  be 
immediately  affected  by  this  final  rule, 
and  the  likelihood  of  numerous  futiu-e 
entrants  in  this  product  line  is  minimal. 
Moreover,  the  total  cost  of  this  final  rule 
on  all  active  exempt  formula 
manufacturers  is  estimated  to  be 
$20,000.  Therefore,  the  agency  certifies 
in  accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act  that  there  will 
be  no  significant  economic  impact  on  a 
substantial  number  of  small  entities 
resulting  from  this  action.  A  copy  of  the 
threshold  assessment  may  be  seen  in  the 
Dockets  Management  Branch. 

Environmental  Considerations 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(12)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Paperwork  Reduction  Act  of  1960 

Section  107.50  of  this  final  rule 
contains  collection  of  information 
requirements  that  were  submitted  for 
review  and  approval  to  the  Director  of 
the  Office  of  Management  and  Budget 
(OMB).  as  required  by  section  3507  of 
the  Paperwork  Reduction  Act  of  1980. 
The  requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0158. 


In  response  to  comments,  FDA 
amended  §  107.50  of  this  final  rule  by 
adding  new  paragraph  (b)(4)  to  make 
explicit  a  notification  requirement  that 
was  implicit  in  the  proposal.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  collection  of  information 
requirement  contained  in  new 
§  107.50(b)(4)  in  this  final  rule  will  be 
submitted  for  approval  to  OMB.  This 
requirement  will  not  be  effective  until 
FDA  obtains  OMB  approval.  FDA  will 
publish  a  notice  concerning  OMB 
approval  of  this  requirement  in  the 
Federal  Register  prior  to  February  20, 
1986. 

List  of  Subjects  in  21  CFR  Part  107 

Food  labeling.  Infants  and  children. 
Infant  formula.  Nutrient  information. 
Quality  control. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  Part  107  is 
amended  as  follows: 

PART  107— INFANT  FORMULA 

1.  The  authority  citation  for  21  CFR 
Part  107  is  revised  to  read  as  follows: 

Authority:  Sees.  201(n)  and  (aa).  403(a)  and 
(j).  412,  701.  52  Stat.  1041  as  amended,  1047- 
1046  as  amended.  1055-1056  as  amended.  94 
Stat.  1190-1193  (21  U.S.C.  321(n)  and  (aa). 
343(a)  and  (j).  350a,  371);  21  CFR  5.11; 
S  107.100  issued  only  under  sees.  201(aa),  412, 
701(a),  52  Stat.  1055.  94  Stat.  1190-1193  (21 
U.S.C.  321(aa).  350a.  371(a));  21  CFR  5.11; 
Subparts  A  and  C  are  issued  under  sees. 
201(n)  and  (aa).  403(a).  412,  701(a),  52  Stat. 
1041  as  amended.  1047  as  amended,  1055. 94 
Stat.  1190  (21  U.S.C.  321(n)  and  (aa).  343(a). 
350a,  371(a));  21  CFR  5.11. 

2.  By  adding  Subparts  A  and  C  to  read 
as  follows: 

Sul>part  A— General  Provisions 

Sec. 

107.3    Definitions. 


Subpart  C— Exempt  Infant  Formulas 

107.50    Terms  and  conditions. 

*         •         «         •         * 

Subpart  A— General  Provisions 

§107.3    Definitions. 

The  following  definitions  shall  apply, 
in  addition  to  the  definitions  contained 
in  section  201  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act): 

Exempt  formula.  An  exempt  infant 
formula  is  an  infant  formula  intended  for 
commercial  or  charitable  distribution 
that  is  represented  and  labeled  for  use 
by  infants  who  have  inborn  errors  of 
metabolism  or  low  birth  weight,  or  who 
otherwise  have  unusual  medical  or 
dietary  problems. 
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Manufacturer.  A  manufacturer  is  a 
person  who  prepares,  reconstitutes,  or 
otherwise  changes  the  physical  or 
chemical  characteristics  of  an  infant 
formula  or  packages  the  infant.formula 
in  containers  for  distribution. 

References.  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21,  unless  otherwise  noted. 


Subpart  C— Exempt  Infant  Formolas 

§107.50    Terms  and  conditions. 

(a)  Terms  and  conditions.  Section 
412(f)(1)  of  the  act  exempts  from  the 
requirements  of  section  412(a),  (b).  and 
(c)(1)(A)  of  the  act  infant  formulas  that 
are  represented  and  labeled  for  use  by 
an  infant  who  has  an  inborn  error  of 
metabolism  or  low  brith  weight  or  who 
otherwise  has  an  unusual  medical  or 
dietary  problem,  if  such  formulas 
comply  with  regulations  prescribed  by 
the  Secretary.  The  regulations  in  this 
subpart  establish  the  terms  and 
conditions  that  a  manufacturer  must 
meet  with  respect  to  such  infant 
formulas. 

(b)  Infant  formulas  generally 
available  at  the  retail  level.  (1)  These 
exempt  infant  formulas  can  generally  be 
purchased  horn  retail  store  shelves  that 
are  readily  available  to  the  public.  Such 
formulas  are  also  typically  represented 
and  labeled  for  use  to  provide  dietary 
management  for  diseases  or  conditions 
that  are  not  cUnically  serious  or  life- 
threatening,  even  though  such  formulas 
may  also  be  represented  and  labeled  for 
use  in  clinically  serious  or  life- 
threatening  disorders. 

(2)  Except  as  provided  in  paragraph 
{b)(4)  and  (5)  of  this  section,  an  infant 
formula  manufacturer  shall,  with  respect 
to  each  formula  covered  by  this 
paragraph,  comply  with  the  nutrient 
requirements  of  section  412(g)  of  the  act 
or  of  regulations  promulgated  under 
section  412(a)(2)  of  the  act,  the  quality 
control  procedure  requirements  of  Part 
106,  and  the  lat>eling  requirements  of 
Subpart  B  of  this  part. 

(3)  To  retain  the  exempt  status  of  an 
infant  formula  covered  by  this 
paragraph,  the  manufacturer  shall 
submit  to  the  Food  and  Drug 
Administration  (FDA),  at  the  address 
specified  in  paragraph  (e)(1)  of  this 
section,  on  or  before  May  21, 1986,  or  on 
or  before  the  90th  day  before  the  first 
processing  of  the  infant  formula  for 
commercial  or  charitable  distribution, 
whichever  occurs  later,  the  label  and 
other  labeling  of  4he  infant  formula,  a 
complete  quantitative  formulation  for 
the  infant  formula,  and  a  detailed 
description  of  the  medical  conditions  for 


which  the  infant  formula  is  represented. 
FDA  will  review  the  information  under 
paragraph  (d)  of  this  section. 

(4)  To  retain  the  exempt  status  of  an 
infant  formula  covered  by  this 
pai:a^aph,  when  any  change  in 
ingredients  or  processes  that  may  result 
in  an  adverse  impact  on  levels  of 
nutrients  or  availability  of  nutrients  is 
instituted,  the  manufacturer  shall  submit 
to  FDA  at  the  address  specified  in 
paragraph  (e)(1)  of  this  section,  before 
the  first  processing  of  the  infant  formula, 
the  label  and  other  labeling  of  the  infant 
formnla,  a  complete  quantitative 
formulation  for  the  infant  formula,  a 
detailed  description  of  the  reformulation 
and  the  rationale  for  the  reformulation, 

a  complete  description  of  the  change  in 
processing,  and  a  detailed  description  of 
the  medical  conditions  for  which  the 
infant  formula  is  represented.  FDA  will 
review  that  information  under 
paragraph  (d)  of  this  section. 

(5)  A  manufacturer  may  deviate  fi-om 
the  requirements  of  paragraph  (b)(2)  of 
this  section  only  with  respect  to  those 
specific  requirements  for  which  it 
submits  to  FDA,  at  the  address  specified 
in  paragraph  (e)(1)  of  this  section,  the 
medical,  nutritional,  scientific,  or 
technological  rationale  (including  any 
appropriate  animal  or  human  clinical 
studies).  FDA  will  review  that 
information  under  paragraph  (d)  of  this 
section. 

(c)  Infant  formulas  not  generally 
available  at  the  retail  level.  (1)  These 
exempt  infant  formulas  are  not  generally 
found  on  retail  shelves  for  general 
consumer  purchase.  Such  formulas 
typically  are  prescribed  by  a  physician, 
and  must  be  requested  from  a 
pharmacist  or  are  distributed  directly  to 
institutions  such  as  hospitals,  clinics, 
and  State  or  Federal  agencies.  Such 
formulas  are  also  generally  represented 
and  labeled  solely  to  provide  dietary 
management  for  specific  diseases  or 
conditions  that  are  clinically  serious  or 
life-threatening  and  generally  are 
required  for  prolonged  periods  of  time. 
Exempt  infant  formulas  distributed 
directly  to  institutions  such  as  hospitals, 
clinics,  and  State  or  Federal  agencies 
that  are  of  the  same  formulation  as 
those  generally  available  at  the  retail 
level  are  subject  to  the  requirements  of 
paragraph  (b)  of  this  section  rather  than 
to  the  requirements  of  this  paragraph. 

(2)  Except  as  provided  for  in 
paragraph  (c)(5)  of  this  section,  an  infant 
formula  manufacturer  shall,  with  respect 
to  each  formula  covered  by  this 
paragraph,  comply  with  the  nutrient 
requirements  of  section  412(g)  of  the  act 
or  of  regulations  promulgated  under 
section  412(a)(2)  of  the  act,  and  the 


labeling  requirements  of  Subpart  B  of 
this  part. 

(3)  Each  manufacturer  of  an  infant 
formula  covered  by  this  paragraph  shall 
establish  quality  control  procedures 
designed  to  ensure  that  the  infant 
formula  meets  applicable  nutrient 
requirements  of  this  section,  including 
any  special  nutritional  characteristics 
for  the  specific  disorders  or  conditions 
for  which  the  formula  is  represented  for 
use.  Each  manufacturer  shall  maintain 
records  of  such  quality  control 
procedures  sufficient  to  permit  a  public 
health  evaluation  of  each  manufactured 
batch  of  infant  formula  and  shall  permit 
any  authorized  FDA  employee  at  all 
reasonable  times  to  have  access  to  and 
to  copy  and  verify  the  records  referred 
to  in  this  paragraph. 

(4)  To  retain  the  exempt  status  of  an 
infant  formula  covered  by  this 
paragraph,  the  manufacturer  shall 
submit  the  information  required  by 
paragraph  (b)(3)  and  (4)  of  this  section. 

(5)  A  manufacturer  may  deviate  from 
the  requirements  of  paragraph  (c)(2)  of 
this  section  only  with  respect  to  those 
specific  requirements  for  which  it 
submits  to  FDA,  at  the  address  specified 
in  paragraph  (e)(1)  of  this  section,  the 
medical,  nutritional,  scientific,  or 
technological  rationale  (including  any 
appropriate  animal  or  human  clinical 
studies).  FDA  will  review  that 
information  under  paragaraph  (d)  of  this 
section. 

(6)  The  requirements  of  this  section  do 
not  apply  to  an  infant  formula  specially 
and  individually  prepared  for  one  or 
more  specific  infants  on  a  physician's 
request. 

(d)  FDA  review  of  exempt  status.  (1) 
FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  will  review 
information  submitted  by  infant  formula 
manufacturers  under  paragraph  (b)  (3), 
(b)  (4),  or  (c)  (4)  of  this  section.  On  the 
basis  of  such  review  and  other 
information  available  to  the  agency,  the 
Center  for  Food  Safety  and  Applied 
Nutrition  may  impose  additional 
conditions  on,  or  modify  requirements 
for,  the  quality  control  procedures, 
nutrient  specifications,  or  labeling  of  an 
infant  formula,  or  withdraw  a  product's 
exempt  status.  Such  determinations  will 
be  made  by  the  Director  of  the  Center 
for  Food  Safety  and  Applied  Nutrition. 

(2)(i)  If  after  completing  its  review  of 
all  information  submitted,  the  Center  for 
Food  Safety  and  Applied  Nutrition 
concludes  that  additional  or  modified 
quality  control,  nutrient,  or  labeling 
requirements  are  needed,  or  that  a 
product's  exempt  status  is  withdrawn, 
the  Center  for  Food  Safety  and  Applied 
Nutrition  will  so  notify  the  manufacturer 
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Hnd  this  notiHcation  will  specify  the 
reasons  therefor.  Upon  receipt  of  this 
notification,  the  manufacturer  has  10 
working  days  to  have  the  decision 
reviewed  under  §  10.75  by  the  office  of 
the  Commissioner  of  Food  and  Drugs.  A 
.  determination  by  the  Director  of  the 
Center  for  Food  Safety  and  Applied 
Nutrition  that  is  not  appealed  becomes  a 
final  agency  decision. 

(ii)  After  a  final  decision  by  the 
Director  or  by  the  office  of  the 
Commissioner  that  a  product's  exempt 
Eliilus  is  withdrawn,  the  manufacturer 
shall  comply  with  the  nutrient 
requirements  of  section  412(g)  of  the  act 
or  of  regulations  promulgated  under 
section  412(a)(2)  of  the  act.  the  quality 
control  requirements  of  Part  106,  and  the 
labeling  requirements  of  Subpart  B  of 
this  part. 

(iii)  The  compliance  date  for  the 
withdrawal  of  a  product's  exempt  status 
or  the  imposition  of  additional  or 
modified  quality  control,  nutrient,  or 
labeling  requirements  is  60  calendar 
days  after  issuance  of  the  final  decision 
except  as  otherwise  provided  for 
reasons  stated  in  the  decision.  If  the 
agency  determines  that  a  health  hazard 
may  exist  and  so  notifies  the 
manufacturer,  withdrawal  of  a  product's 
exempt  status  shall  be  effective  on  the 
date  of  receipt  of  notification  from  the 
Director  of  the  Center  for  Food  Safety 
and  Applied  Nutrition.  Additional  or 
modified  requirements,  or  the 
withdrawal  of  an  exemption,  apply  only 
to  those  formulas  that  are  manufactured 
after  the  compliance  date.  A 
postponement  of  the  compliance  date 
may  be  granted  for  good  cause. 

[J]  FD.'V  may  decide  that  withdrawal 
of  an  exemption  is  necessary  when,  on 
the  basis  of  its  review  under  paragraph 
(d)(1)  of  this  section,  it  concludes  that 
quality  control  procedures  are  not 
adequate  to  ensure  that  the  formula 
contains  all  required  nutrients,  that 
deviations  in  nutrient  levels  are  not 
supported  by  generally  accepted 
scientific,  nutritional,  or  medical 
rationale,  or  that  deviations  from 
Subpart  B  of  this  part  are  not  necessary 
to  provide  appropriate  directions  for 
preparation  and  use  of  the  infant 
formula,  or  that  additional  labeling 
information  is  necessary. 

(4)  FDA  will  use  the  following  criteria 
in  determining  whether  deviations  from 
the  requirements  of  this  subpart  are 
necessary  and  will  adequately  protect 
the  public  health: 

(i)  A  deviation  from  the  nutrient 
requirements  of  section  412(g)  of  the  act 
or  of  regulations  promulgated  under 
section  412(a)(2)  of  the  act  is  necessary 
to  provide  an  infant  formula  that  is 
appropriate  for  the  dietary  management 


of  a  specific  disease,  disorder,  or 
medical  condition; 

(ii)  For  exempt  infant  formulas  subject 
to  paragraph  (b)  of  this  section,  a 
deviation  from  the  quality  control 
procedures  requirements  of  Part  106  is 
necessary  because  of  unusal  or  di^cult 
technological  problems  in  manufacturing 
the  infant  formula;  and 

(iii)  A  deviation  from  the  labeling 
requirements  of  Subpart  B  of  this  part  is 
necessary  because  label  information, 
including  pictograms  and  symbols 
required  by  those  regulations,  could  lead 
to  inappropriate  use  of  the  product. 

(e)  Notification  requirements.  (1) 
Information  required  by  paragraphs  (b) 
and  (c)  of  this  section  shall  be  submitted 
to  Chief.  Regulatory  Affairs  Staff  (HFF- 
204).  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington.  DC  20204. 

(2)  The  manufacturer  shall  promptly 
notify  FDA  when  the  manufacturer  has 
knowledge  (as  defined  in  section 
412(c)(2)  of  the  act)  that  reasonably 
supports  the  conclusion  that  an  exempt 
infant  formula  that  has  been  processed 
by  the  manufacturer  and  that  has  left  an 
establishment  subject  to  the  control  of 
the  manufacturer  may  not  provide  the 
nutrients  required  by  paragraph  (b)  or 
(c)  of  this  section,  or  when  there  is  an 
exempt  infant  formula  that  may  be 
otherwise  adulterated  or  misbranded 
and  if  so  adulterated  or  misbranded 
presents  a  risk  of  human  health.  This 
notification  shall  be  made,  by  telephone, 
to  the  Director  of  the  appropriate  FDA 
district  office  specified  in  §  5.115.  After 
normal  business  hours  (8  a.m.  to  4:30 
p.m.),  the  FDA  emergency  number,  202- 
737-0448,  shall  be  used.  The 
manufacturer  shall  send  a  followup 
written  confirmation  to  the  Division  of 
Regulatory  Guidance  (HFF-310),  Center 
for  Food  Safety  and  Applied  Nutrition. 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  and  to  the 
appropriati!  FDA  district  office  specified 
in  §  5.115. 

(Collection  ef  information  requirements  were 
approved  bj  ihe  Office  of  Management  and 
Budget  and  iissigned  0MB  control  number 
0910-0158.) 

Dated:  October  23, 1985. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler. 

Secretary  of  Health  and  Human  Services. 
|FR  Doc.  85-27736  Filed  11-21-85;  8:45  am] 

BILLING  CODE  4160-01-M 

BEST  COPY  AVAILABLE 


21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  artd  Related 
Products;  Polyoxyethylene  (23)  Lauryl 
Ettier  Blocks 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  V.M.S.. 
Inc.,  providing  for  safe  and  effective  use 
of  medicated  blocks  containing  2.2 
percent  polyoxyethylene  (23)  lauryl 
ether  (surface-active  compound)  for 
reduction  of  the  incidence  of  bloat  in 
cattle  grazing  legume-rich  (alfalfa, 
clover)  pastures.  The  regulations  are 
further  amended  to  add  the  firm  to  the 
list  of  sponsors  of  approved  NADA's. 
EFFECTIVE  DATE:  November  22, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adriano  R.  Gabuten.  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.'Rockville.  MD  20857.  301-443- 
4913. 

SUPPLEMENTARY  INFORMATION:  V.M.S.. 
Inc.,  P.O.  box"406,  Montgomery,  AL 
36195-6001.  filed  NADA  136-214 
providing  for  free-choice  administration 
of  molasses-based,  feed  supplement 
blocks  (25  pounds  each)  containing  2.2 
percent  polyoxyethylene  (23)  lauryl 
ether  (surface-active  compound)  for 
reduction  of  the  incidence  of  bloat  in 
beef  cattle  and  nonlactating  dairy  cattle 
grazing  legume-rich  pastures.  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary.  The 
regulations  are  also  amended  to  add  the 
firm  to  the  list  of  sponsors  of  approved 
NADA's  in  21  CFR  510.600(c). 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
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supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636,  effective  July 
25. 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
environmental  assessment  under  21  CFR 
25.31a(a). 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  arid 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs,  oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  510  and  520  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512.  701(a).  52  Stat.  1055, 
82  Stat.  343-351  (21  U.S.C.  360b,  371(a));  21 
CFR  MO  and  5.83. 

2.  Part  510  is  amended  in  §  510.600  by 
adding  a  new  sponsor  alphabetically  in 
paragraph  (c)(1)  and  numerically  in 
paragraph  (c)(2),  to  read  as  follows: 

§  5 1 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

*        «        *        *        * 

(c)*** 
(1)  *  *  * 


Firm  name  and  atMress 


Drug 
labeler 
code 


VMS,   IfK:.   P.O.   Box  406.  Monlgomery.  AL 
36195-^001 — • 035624 

"■■■* 


(2)  •  *  * 


Drug 
lat>e«er 
code 


Firm  name  and  address 


0356*    V.M.S     Inc..   PC    Box   406.   Montgomery,   AL 
i  36195-6001 


Drug 
labetar 
code 


F«m  name  and  adAaM 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C. 
380b(i)):  21  CFR  5.10  and  5.83. 

4.  Part  520  is  amendedby  adding  new 
§  520.1846  to  read  as  follows: 

§  520. 1M6    Polyoxyethylene  (23)  lauryl 
ether  blocks. 

(a)  Specifications.  Each  molasses- 
based  block  contains  2.2  percent 
polyoxyethylene  (23)  lauryl  ether. 

(b)  Sponsor.  See  No.  035624  in 
S  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use— {1]  Amount.  2 
grams  of  polyoxyethylene  (23)  lauryl 
ether  per  100  kilograms  of  body  weight 
per  day  (1  pound  of  block  per  500 
kilogram  (1,100  pound)  animal  per  day). 

(2)  Indications  for  use.  For  reduction 
of  the  incidence  of  bloat  (alfalfa  and 
clover)  in  pastured  cattle. 

(3)  Limitations.  Administer  free- 
choice  to  beef  cattle  and  nonlactating 
dairy  cattle  only.  Initially,  provide  one 
block  per  five  head  of  cattle.  Start 
treatment  10  to  14  days  before  exposure 
to  bloat-producing  pastures.  Do  not 
allow  cattle  access  to  other  sources  of 
salt  while  being  fed  this  product.  Do  not 
feed  this  product  to  animals  without 
adequate  forage /roughage  consumption. 

Dated:  November  18. 1985. 
Lester  M.  Crawford. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  85-27871  Filed  11-21-85;  8:45  am] 

BILUNO  CODE  4160-01-M 


21  CFR  Part  558 

New  Animal  Drugs  For  Use  in  Animal 
Feeds;  Tylosin  and  Suifamettiazine 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Walnut 
Grove  Products,  Division  of  W.R.  Grace 
&  Co..  providing  for  the  manufacture  of 
premixes  containing  5, 10,  20,  or  40 
grams  per  pound  each  of  tylosin  and 
sulfamethazine.  The  premixes  are 
subsequently  used  to  make  finished 
swine  feeds. 


EFFECTIVE  DATE:  November  22, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  fhiyot.  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Walnut 
Grove  Products,  Division  of  W.R.  Grace 
&  Co.,  201  Linn  St.,  Atlantic.  lA  50022.  is 
sponsor  of  NADA  139-301  submitted  on 
its  behalf  by  Elanco  Products  Co.  The 
NADA  provides  for  the  manufacture  of 
premixes  containing  5. 10.  20,  or  40 
grams  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  sulfamethazine 
intended  for  use  to  make  finished  swine 
feeds.  The  resulting  feeds  are  for  use  in 
maintaining  weight  gains  and  feed 
efficiency  in  the  presence  of  atrophic 
rhinitis,  lowering  the  incidence  and 
severity  of  Bordetelia  bronchiseptica 
rhinitis,  preventing  swine  dysentery 
(vibrionic),  and  controlling  swine 
pneumonlBs  caused  by  bacterial 
pathogens  (Pasteurella  muJtocida  and/ 
or  Corynebacterium  pyogenes).  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs;  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 
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Authority:  Sec.  512  82  Slat.  343-351 121 
U  S.C.  .TWthn  27  CFR  r.  10  and  Sm. 

§558.630    t  Amended  I 

2.  Set  t  ton  55atvk>  Ty/osin  and  . 
suifanielhazine  is  amended  in  pan^:aph 
(b)(10)  by  inserting  numericaUy  the 
number  "034139". 

Dated  Noveoiber  13.  1985. 
Ualtf  M  Cfawfonl. 

Director.  Center  for  Veterinary  Medicine. 
|FR  DtK:.  85-27872  Fil^d  lt-2t-«5:  »45  am\ 

BILLMG  CODE  «K»-«1-« 


DEPARTMENT  OF  HOUStNG  AMD 
URBAW  DCVELOPMEfrr 

Offic*  of  tft«  Secretary 

24  CFR  Part  27 

lOockct  No.  R-«$-1262;  Ffi-2154) 

Nonjudicial  Foiedosure  of  Multif amily 
Mortgages  « 

AfiCNCv:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  announcement  of 
effective  dale  for  final  rule. 

SUMWAftv:  This  notice  announces  the 
effeclixp  date  for  the  final  rule  published 
in  the  Federal  Register  on  October  10, 
1985  (50  FR  41344).  that  revised  HUD'S 
regulations  on  nonjudicial  foreclosure  of 
mulfifamily  mortgages.  The  rule  required 
that  the  foreclosure  commissioner 
comnionce  foreclosiH-e  within  45  days 
after  he  or  she  had  accepted  designation 
as  commissioner. 

Thp  f;!"fective  dale  provision  of  the 
rule  5f:!tfd  that  the  rule  would  become 
effective  upon  expiration  of  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  publication, 
and  anrrounced  that  future  notice  of  the 
effectiveness  of  the  ntie  would  be 
published  in  the  Federal  Register. 

Thirty  calendar  da^ys  of  continuous 
session  of  Congress  have  expired  since 
the  rule  was  published. 

DATE:  The  effective  date  for  the  final 
rule  published  October  10, 1985  (SO  FR 
41344).  is  November  13. 1985. 

TOR  rURTHEJI  INFORMATION  CONTACT: 

John  P.  Kennedy.  Associate  General 
Counsel  for  Program  Enforcement, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC.  2041O-05D0,  f202)  755- 
6568.  fThis  is  not  a  toll-free  number.) 
Dated;  November  15. 1985. 

Assistant  GeneralCounsel  for  Regulations. 
|FR  Doc  85-27932  Filed  11-21-85:  8:45  km] 

BHJJNG  CODE  4?10-33-«r 


DEPARTMENT  OF  EDUCATION 
34  CFR  Pact  77a 

Strengttiening  Research  Library 
Resources  Program 


AGEMCV:  Elepartinent  of  Edecation. 
actkm:  Final  regnfations. 

summary:  The  Secretary  amends  the 
regulations  govemmg  the  Strengthening 
Research  Lrbrary  Resources  Program. 
These  regdalions  are  being  amended  to 
reduce  the  paperwork  bure^  for 
applicants,  with  a  subsequent  reduction 
in  cost  to  the  Department  of  Education. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  jrfter  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  wrrite  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louise  V.  Sutherland,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  Room  725-G,  Brown  Building, 
Washington,  D.C.  20202-1630. 
Telephone:  (202)  254-5090. 
SUPPLEMENTARY  INFORMATION:  Since 
fiscal  year  1978.  the  Strengthening 
Research  Library  Resources  Program, 
established  by  Title  11.  Part  C  of  the 
Higher  Education  Act,  20  U.S.C.  1021. 
has  provided  financial  assistance  to 
institutions  with  major  research 
libraries.  The  awards  promote  research 
and  education  of  high  quality  and 
encourage  sharing  of  library  resources. 

The  current  program  regulations  in  34 
CFR  Part  778  establish  an  application 
review  procedure  whereby  two  separate 
sets  of  criteria  are  used  in  evaluating 
applicattom,  necessitatiag  the 
convening  of  two  evaluation  panels.  The 
first  panel  rates  each  application  to 
determine  the  applicant's  significance  as 
a  major  research  library,  using  the 
criteria  contained  in  §  778.31.  An 
applicant  scoring  at  least  65  points  is 
eligible  for  review  by  the  second  panel, 
which  then  reviews  the  application  in 
terms  of  the  quality  of  the  proposed 
project,  using  the  criteria  in  S  778.32. 

There  are  about  150  major  research 
libraries.  Many  of  the  same  institutions 
apply  each  year.  This  amendment  would 
permit  an  institution,  having  once 
established  eligibility  as  a  major 
research  library  under  §  77431,  to  retain 
that  eligibility  for  four  acceding  fiscal 
years,  during  which  period  only  the 
information  required  in  §  778J2  would 
be  required  far  competition.  This  would 
have  the  effect  of  significantly  reAicing 
the  paperwork  burdfen  and  work  hours 
on  the  part  of  the  applicant.  It  would 


have  the  farther  effect  of  reducing  the 
work  hours  of  the  first  review  panel,  a 
coBt-SHving  measure  for  (he  Department 
of  Education. 

Comments  on  NPRM 

A  notice  of  pro|)osed  rulemaking  was 
published  in  the  Federal  Regislef  on  - 
August  14. 1985  (50  FR  32746),  No 
changes  have  been  made.  Ail  comments 
that  were  received  supported  the 
amendment  to  the  regulations  and 
commended  the  Department  for  making 
this  revision. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requiremerrts  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Execotive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federahsm  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federaf  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is'intended  to  provide  early 
notification  of  the  Department's  s]9ecific 
plans  and  actions  for  this  program. 

Assessment  of  Edijcational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  i«  available  from 
any  other  agency  or  autfaority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  94  €TR  Part  778 

Colleges  and  universities.  Education, 
Grant  programs — education.  Libraries, 
Museums,  Research. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  final  regulations. 

Dated:  November  19. 1985. 


BEST  COPY  AVAILABLE 
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(Catalog  of  Federal  Domestic  Assistance 
Number  84.091.  Strengthening  Research 
Library  Resources  Program) 
William ).  Bennett. 
Secretary  of  Education. 

The  Secretary  amends  Part  778  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  778— STRENGTHENING 
RESEARCH  LIBRARY  RESOURCES 
PROGRAM 

1.  The  authority  citation  for  Part  778 
continues  to  read  as  follows: 

Authority:  Part  C  of  Title  II  of  the  Higher 
Education  Act  of  1965,  as  amended  by  the 
Education  Amendments  of  1980,  Pub.  L.  96- 
374, 94  Slat.  1383  (20  U.S.C.  1021,  et  seg.), 
unless  otherwise  noted. 

2.  Section  778.2  is  amended  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

§778.2  Who  to  tUgibte  to  rcceivt  a  grant 
under  ttw  Strtngttitning  Researcl)  Library 
Resources  Program? 

*        *  i  "i      *        *        * 

(d)  In  establishing  eligibility  pursuant 
to  S  778.31,  an  applicant  may  use  a 
previously  awarded  score  if  that  score 
was  awarded  for  any  of  the  four  fiscal 
years  immediately  preceding  the  fiscal 
year  in  which  the  applicant  is  applying. 
(Sec.  231  of  the  Act,  20  U.S.C.  1041) 
|FR  Doc.  85-27926  Filed  11-21-85;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart63 

[CC  Docket  No.  85-107:  FCC  85-585] 


International  Competitive  Carrier 
Policies 


agency:  Federal  Communications 
Commission. 

Acnow;  Final  role. 

SliMMARY:  This  action  reduces  tariff  and 
facility  licensing  requirements  for 
international  communications  common 
carriers  whose  rates  and  practices  are 
effectively  regulated  by  competition. 
This  action  will  bring  Commission 
policies  into  line  with  recent  changes  in 
the  international  communications 
market  such  as  growth  in  the  variety  of 
services  offered  and  the  number  of 
service  providers. 


This  action  will  improve  carrier 
response  to  customer  needs,  eliminate 
unnecessary  submissions  of  cost  data 
and  reduce  work  hours  spent  by  staff  on 
carrier  filings. 

EFFECTIVE  DATE:  December  23. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Len  Kennedy,  Federal  Communications 
Comtnission.  Common  Carrier  Bureau, 
(202)  632-4047. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  63 

Reporting  and  recordkeeping 
requirements. 

Report  and  Order 

In  the  matter  of  International  Competitive 
Carrier  Policies  (CC  Docket  No.  85-107). 
Adopted:  October  31, 1985. 
Released:  November  15, 1985. 
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L  Introduction  and  Background 

1.  On  April  19, 1985  we  released  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  above-captioned  proceeding  to 
solicit  comments  on  the  advisability  of 
streamlining  the  tariff  and  facility 
regulation  of  certain  international 
telecommunications  carriers.  Comments 
in  response  to  the  NPRM  were  filed  on 


May  24. 1985. '  Reply  comments  were 
filed  on  June  17, 1985.* 

A.  Domestic  History 

2.  The  streamlined  regulations  we 
adopt  today  are  modeled  after  those 
adopted  in  the  domestic  Competitive 
Comer  rolemaking  proceeding.'  We 
initiated  the  domestic  Competitive 
Carrier  proceeding  in  1979  in  light  of  the 
increasingly  competitive  domestic 
telecommunications  market.*  The 


'Comments  were  filed  by  Aeitinautical  Radio. 
Inc.  (ARINC),  American  Broadcasting  Companies, 
Inc.,  CBS.  IiK..  and  National  Broadcasting  Company, 
Inc.  (combined  comments).  American  Salellite 
Company.  Argo  Communications  Corporation 
(Argo).  Association  of  Data  Processing  Service 
Organizations.  Inc.  (ADAPSO).  Comsat 
International  Communications,  Inc.  (Comsat), 
Equatorial  Communications  Services  (Equatorial). 
Fedex  International  Transmission  Corp.  (Fedex), 
GTE  Communications  Services  (GTE).  Hawaiian 
Telephone  Company  (Hawaiian  Telephone), 
International  Communications  Association  (ICA), 
International  Relay,  Inc.  (UU).  ITT  Communications 
Services.  Inc.  [VTV]  MCI  International.  Inc.  (\4C1I). 
Overseas  Telecommunications.  Inc..  (Overseas), 
The  Puerto  Rico  Telephone  Company,  RCA  Global 
Communications,  Inc.  (RCA).  Satellite  Transmission 
and  Reception  Specialists  (STARS).  SatelHte 
Business  Systems  (SBSj.  SIN.  Inc..  Southern  Satellite 
Systems.  Iik.  (Southern  Satellite),  TDX  Systems. 
Inc.  (TDX).  TRT  Telecommunications  Corporation 
(TRT).  U.S.  Telecom.  Inc  (U.S.  Telecom),  and  The 
Western  Union  Telegraph  Company  (Western 
Union).  TRTs  comments  were  filed  late  but  were 
accompanied  by  a  motion  to  accept.  We  shall  grant 
this  motioiL 

'By  order  adopted  June  14. 1965.  the  date  for  filing 
reply  comments  was  extended  from  June  14  to  )une 
17.  Mimeo  No.  5214.  Reply  comments  were  filed  by 
ABC.  CBS,  and  NBC  (Combined  Reply),  ARINC 
AT&T,  COMSAT.  Equatorial.  Fedex.  GTE,  ICA 
Hawaiian  Telephone,  IRI,  ITT.  MCII,  Overseas, 
Puerto  Rican  Telephone.  RCA  S8S,  SIN.  STARS, 
State  of  Hawaii.  TDX,  TRT.  and  Western  Unioa 
IRI's  reply  comments  were  Tiled  late  but  were 
accompanied  by  a  motion  to  accept.  We  shall  grant 
this  motion.  Hawaiian  Telephone  filed  several 
additional  pleadings.  Although  unauthorized,  we 
shall  accept  these  filings  in  the  docket. 

*  Policy  and  Rules  Concerning  Rates  and 
Facilities  Authorizations  for  Competitive  Carrier 
Services  (CC  Docket  No.  79-252),  Notice  of  Inquiry 
and  Proposed  Rulemaking,  77  FCC  2d  308  (1979); 
First  Report  and  Order.  85  FCC  2d  1  (1980):  Further 
Notice  of  Proposed  Rulemaking.  84  FCC  2d  445 
(1981):  Second  Report  and  Order.  91  FCC  2d  59 
(1962).  recon.  FCC  83-69.  released  March  21. 1983: 
Second  Further  Notice  of  Proposed  Rulemaking. 
FCC  82-187,  released  April  21. 1982;  Third  Further 
Notice  of  Proposed  Rulemaking,  Mimeo  No.  33547, 
released  fune  14. 1963. 48  Fed.  Reg.  28,292  (|une  21, 
1983):  Third  Report  and  Order.  Mimeo  No.  012, 
released  October  6, 1983.  48  Fed.  Reg.  46,  791 
October  15. 1983):  Fourth  Report  and  Order.  95  FCC 
2d  554  (1983):  Fourth  Further  Notice  of  Proposed 
Rulemaking.  FCC  84-82.  released  March  22. 1964, 49 
Fed.  Reg.  11.856  (March  28. 1964):  Fifth  Report  and 
Order,  98  FCC  2d  1191  (1984):  Sixth  Report  and 
Order.  99  FCC  2d  1020  (1985).  revd MCT  v.  FCC,  765 
F.  2d  1186  (D.C.  Cir.  1965). 

*  A  number  of  Commission  decisions  prior  to  the 
Competitive  Carrier  Rulemaking  allowed  increased 
entry  into  the  domestic  market.  See.  MCI,  18  FCC  2d 
953  (1969),  recon.  denied.  21  FCC  2d  190  (1970): 
Specialized  Common  Carrier  Services.  29  FCC  2d 
870  (1971).  recon..  31  FCC  2d  1106  (1971),  offd  sub 

Con'inued 
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foundatioxt  of  Competiti¥e  Carrier  was 
our  finding  that,  in  a  competitive 
environment,  market  forces  could 
provide  the  public  the  statutorily 
mandated  protection  against 
unreasonably  high  rates  and  undue 
discrimiiwlion.  That  is,  marketplace 
forces  cooki  replace  regulation  and 
make  onnecessary  bordensome 
regulatory  requirements  for  both  non- 
dominant  carriers  and  the  Commission. 

3.  Unnecessary  Titte  D  regulatory 
burdens  in  the  domestic  market  imposed 
by  the  fadtities  authorization  and  tariff 
review  process  were  eliminated  for  non- 
dominant  carriers  in  a  series  of 
Competitive  Carrier  orders  issued  over 
the  test  five  years.  In  the  First  Report 
and  Order  we  analyzed  carriers'  market 
power  and  classified  those  carriers  with 
market  power  and  the  abihty  to  exercise 
that  power  as  dominant  while  carriers 
without  market  power  were  classified  as 
BOB-dominant.  The  carriers  found  to  be 
dominant  which  included  ATftT  and  the 
independent  telephone  companies, 
remained  subject  to  the  full  panoply  of 
regulatory  requirements.  Due  to  certain 
transitioaal  ^tors  such  as  facility 
shortages  relative  to  demand,  we  also 
fomid  Western  Union,  domestic  satellite 
carriers,  resellers  and  miscellaneous 
common  carriers  to  be  dominant  We 
found,  however,  that  other  domestic 
carriers  did  not  have  market  power  or 
the  ability  to  set  price  and,  therefore,  we 
streamlined  the  regulation  of  these 
carriers. 

4.  In  the  Second  Report  and  Order  we 
settled  on  a  forbearance  approach  for 
the  further  reduction  of  Title  U 
regulation  for  non-<kratiaant  carriers. 
We  determined  that  the  burdens 
outweighed  the  benefits  in  requiring 
tariff  filings  and  faciTaies  applications 
with  respect  to  terrestrial  resellers.  The 
Third  Report  and  Order  extended  the 
scope  of  the  Competitive  Carrier 
Rulemaking  to  include  services  provided 
to  aU  domestic  points  outside  the 
continental  United  States  inchiding 
Hawaii,  Guam  and  Puerto  Rico. 

5.  The  Fourth  Report  and  Order 
developed  a  clear  analytical  framework, 
stcesaing  an  antitrust  analyas,  for 
applying  the  competitive  carrier  policies. 
Further,  m  the  Fourth  Report  and  Order 
we  extended  forebearaace  to  all 


nom.  Washington  UtiJities  and  Transportation 
Commission  ».  FOC.  513  F.2d  1T42  (Wti  Cir.  1975). 
eert.  dented.  423  U.S.  83*  \T«nS^.  MCI 
Telecommunications  Corp..  90  FCC  2d- 25  (1976). 
rev  d  MCr  Tefccornmnnications  Corp.  v.  FCC  561 
fJ2A  365  ( 1977)  (ExecuneH:  Demestic  Setellrte 
Facilities.  35  PCC  2d  SM  (1972).  ircon..  38  FCC  2d 
665  (1972):  Rnalr  and  Shared  Use.  96  FCC  2d  261 
[\9n).recon..9B:ffX,ZdSI»[1W7).afrHsubnom. 
AT»T  w  FCC  »Z  F.2d  C  |2«i Cir.  van\.  ctii. 
denied.  99  &  Ct.  213  (1978):  Customer 
Interconnection,  61  FCC  2d  766  (1976). 


domestic  resellers  and  specialized 
common  carriers.  In  addition  we 
extended  streamlined  regulation  to  all 
domestic  satellite  carriers, 
miscellaneous  common  carriers  and 
facilities-owning  interexchange  carriers 
affiliated  with  exchange  telephone 
companies.  Finally,  the  Fifth  Report  and 
Order  extended  forbearance  to  domestic 
satellite  carriers  providing  interstate 
service,  miscellaneous  common  carriers, 
carriers  providing  DEMS  systems  and 
affiliates  of  exchange  carriers  providing 
interstate,  interexchange  services.* 

B.  The  Notice  of  Proposed  Rulemaking 

6.  In  the  NPRM  we  tentaiivdy 
concluded  that  there  is  now  sufficient 
competition  in  the  provision  of 
international  telecommunicatioiis 
services  to  apply  the  Commission's 
Competitive  Carrier  policies  to  some  of 
those  services.  We  tentatively 
concluded  that  international 
telecommunications  services  are  made 
up  of  two  product  markets,  international 
message  telephone  service  (IMTS)  and 
non-I\frS.*  This  was  based  upon  our 
finding  of  substantial  demand  and 
supply  substitutability  among  the 
various  non-IMTS  services  and  little 
demand  and  supply  substitutability 
between  IMTS  and  any  of  the  non-IMTS 
services.^ 

7.  We  tentatively  foend  that,  based 
upon  factors  such  as  language  and  time 
zone  differences,  customers  were  more 
hkely  to  view  ^ITS  as  not  substitutable 
with  other  international  services.  This 
belief  was  further  strengthened  by  the 
osage  patterns  of  the  various  services. 


*  In  tie  Sixtti  Report  and  Order,  whicli  was 
overturned  tiy  the  U.C  Ciicuit  Court  of  Appeals,  we 
required  nonrdominanl  carriers  to  detariff  ttieir 
serviq^  orferiiigs. 

•  Examples  of  non-INTTS  services  are  telex, 
telegram.  TWX.  priratp  Hne.  higli  and  low  speed 
data,  videoconferemnng  and  Ihlemational  Business 
Service  (IBS). 

'  Demand  substitutability  refers  to  a  customer's 
ability  and  desire  to  switch  among  vahoas  services 
based  upon  the  relative  prices  and 
inteKhangeability  of  use  of  the  services.  Factors 
inllaencing. demand  suhstilulability  may  include 
service  quality,  availability,  geographic  coverage 
and  marketing  of  the  servi€es-i»additien  to  relative 
price. 

Supply  substitutability  refers  lo  the  abilrty  of  a 
supplier  to  shift  resources  from  the  production  or 
supply  of  one  good  or  service  to  another  in  response 
to  changes  in  market  conditions.  We  tentatively 
concluded  in  the  NPRM  that  carriers  may  more 
easily  shift  Uieir  facilities  among  various  non-IMTS 
senices  than  between  non-IMTS  and  DUTS.  We 
indicated  our  belief  that  the  major  factor  influencing 
suppdy  substitabillty  is  li»  need  tor  a  carrier  to 
obtain  an  operating  agreemsnt  prior  to  offering  a 
specific  service  to  a  specific  country.  W*  found  that 
it  is  especially  difficulr  for  a  carrier  to  obtain  an 
operating  agreeraent  tor  the  provision  of  HMTSt 
Further,  me  f(Hind  thai  any  limited  supply 
substilutabiiily  that  currenllj  eiusU  from^ non-IMTS 
to  IMTS  is  subslsntiaDv  less  than  from  IMTS  lo 
non-IMTS. 


White  IMTS  is  a  broad-based 
teleconiBianications  service  used  by  a 
wide  variety  of  business  and  non- 
business users,  the  various  non-IMTS 
services  are  primari^  used  for  business 
purposes.  FioBlly.  our  analysis  of  cross- 
elasticity  appeared  to  show  that  users 
did  not  perceive  IMTS  to  be  a  good 
substitute  for  many  of  the  other 
intematiaaal  services.* 

8.  Our  analysis  in  the  TVfRAf  also 
considered  the  geographic  mnket  or 
markets  in  which  services  are  offered. 
We  defined  tfie  geographic  market  in 
terms  of  a  supplier's  abiUty  to  provide 
IMTS  or  non-I14TS  service  to  a  given 
area  or  upon  a  subscriber's  ability  to 
receive  IMTS  or  non-IMTS  service  from 
a  given  area  via  a  particular  service 
provider.  In  the  NPRM  we  tentatively 
found  that.,  primarily  due  to  the  need  for 
a  carrier  to  obtain  operating  agreements, 
it  is  proper  to  define  the  geographic 
market  on  a  country-by  country  basi& 
We  abo  tentatively  found  that  a 
country-by-country  approach  is  best 
because  the  relatively  small  number  of 
facilities  that  are  used  to  provide 
international  services  sometimes  makes 
it  diffreuft  for  a  carrier  to  shift  fecilities 
serving  one  country  to  another  based 
solely  upon  market  conditions. 

9.  The  fbcas  of  our  analysis  for 
rerfuced^regnfetitjn  vtas  the  existence  of 
market  power.  We  proposed  that 
carriers  without  market  power  be 
classified  as  non-dominant  while  those 
possessing  market  power  be  classified 
as  dominant.  We  tentatively  concluded 
that  no  carrier  in  the  non-IMTS  market 
and  only  AT&T  and  those  primary 
carriers  serving  non-contiguous 
domestic  points  [i.e.,  Hawaiian 
Telephone  for  Hawaii,  RCA  Globecom 
for  Guam  and  AAC&R  for  Puerto  Rico) 
in  the  IMTS  market  have  the  power  to 
control  prices  or  exckide  competiiion.* 
We  found  this  to  be  true  for  every 
country  served  by  these  carriers.  The 
factors  to  be  considered  in  any 
determination  of  market  power  include 
market  share,  control  of  bottleneck 
facilities,  rate  td  return  and  actu^  or 
potential  competition. 

10.  In  the  IMTS  market  we  based  oar 
tentative  finthng  of  AT&T's  dominance 
on  its  overwhelming  market  shore  as 
well  as  its  position  as  the  majw  owner 
of  submarine  cables.  Additionally,  we 
tentatively  concluded  that  certain 
carriers  which  provide  service  between 


*See  paragraph  25.  infra. 

•We  also  tentatively  concluded  that  any  foreign 
oumed  carriers  operahng  from  the  United  States 
would  be  dominant  for  the  provision  of  all  services 
due  lo  concerns  we  have  aboul  their  atulity,  ia 
concert  with  their  parent  organization,  lo  distort  the 
market.  See  n.  74.  infra. 
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domestic  non-oontiguous  points  and 
foreign  points  on  a  monopoly  or  near 
monopoly  basis  would  also  be 
dominant.  We  tentatively  found  that  all 
other  providers  of  IMTS  are  properly 
classiHed  as  non-dominant 

11.  Our  tentative  conclusion, that  no 
carrier  is  dominant  to  any  country  for 
non-IMTS  services  was  predicated  upon 
our  belief  that  any  carrier  attempting  to 
price  uncompetilively  would  be  met  by  a 
variety  of  forces  operating  to  make  such 
action  difficult,  if  not  impossible.  In 
particular,  we  noted  that  there  are 
multiple  firms  operating  to  almost  all 
countries  and  no  firm  has  a  large  share 
of  the  total  non-IMTS  market  to  any 
country, 

12.  In  theM'«M  we  tentatively 
concluded  that  Comsat  should  be 
treated  differently  for  its  different 
service  offerings.  Thus,  we  proposed 
treating  Comsat  as  dominant  for  its 
provision  of  space  segment  and  multi- 
purpose earth  station  services  and  non- 
dominant  in  the  provision  of  IBS  and 
television  earth  station  services  as  well 
as  any  end-to-end  services  it  may 
provide.  We  found  Comsat  to  be 
dominant  for  space  segment  and  multi- 
purpose earth  station  services  because  it 
is  currently  the  monopoly  provider  of 
these  services.  On  the  other  hand,  we 
tentatively  concluded  that  Comsat's  IBS 
and  television  earth  station  and  end-to- 
end  services  are  offered  in  a  competitive 
atmosphere  with  Comsat  unable  to 
control  price..  For  these  services  we 
found  Comsat  to  be  non-dominant. 

13.  The  implementation  of 
Competitive  Carrier  policies  would 
impact  both  the  tariff  and  facilities 
licensing  requirements  carriers  must 
follow.  We  tentatively  proposed  to 
subject  the  tariffs  of  non-dominant 
carriers  to  the  rules  that  currently  apply 
to  streamlined,  non-dominant  domestic 
carriers.  Under  streamlining  tariffs 
would  be  presumptively  lawful  and 
effective  on  fourteen  days  notice. 
Additionally,  non-dominant  carriers 
would  not  be  required  to  file  §  61.38 
economic  and  cost  support  data  when 
filing  tariffs. 

14.  We  also  proposed  less  restrictive 
facilities  licensing  regulations. 
Specifically,  we  proposed  requiring  non- 
dominant  carriers  to  file  an  initial 
application  under  §  63.01  in  order  to 
acquire  facilities  to  provide  a  particular 
product  (service)  to  a  given  country. 
Once  an  initial  certification  is  given,  a 
carrier  would  not  need  Commission 
approval  to  add  circuits  or  modify  the 
use  of  those  circuits  to  provide 
additional  services  within  that  product 


market. *•  Rather  non-dominant  carriers 
wowM  only  have  to  report  circuit 
additions  on  a  semi-annual  basts. 

C.  Summary  trf  Comataits 

15.  Almost  without  exception,  parties 
filing  comments  expressed  support  for 
the  commencement  of  this  proceeding  as 
well  as  the  approach  and  analysis  used 
in  the  NTOM. "  We  received  very  few 
comments  addressing  our  product  and 
geographic  definitions  in  anything  more 
than  general  terms.  In  the  most 
extensive  comments  on  this  part  of  the 
NPRMTKT  argued  that  our  product 
market  analysis  was  "seriously  flawed." 
Central  to  TRTs  argument  is  its  belief 
that  the  use  of  IMTS  for  data 
transmissions  (Dataphone  service) 
makes  IMTS  substitutaWe  with  non- 
IMTS  services  such  as  telex.  Further, 
TRT  argues  that  private  line  service  is 
used  more  for  voice  than  non-voice 
service  and  is  properly  placed  in  the 
IMTS  market.  Other  parties  commenting 
on  our  product  market  analysis  argued 
in  favor  of  respectively,  three  product 
markets  (U.S.  Telecom), « cme  product 
market  (ITT),  and  a  service-by-service 
market  approach  (GTE).  In  the  only 
comments  on  our  geographic  maricet 
analysis,  U.S.  Telecom  stated  that  a 
regional  or  sub-regional  approach  would 
more  accurately  reflect  business  and 
marketing  practices. 

16.  Most  of  the  parties  focused  their 
attention  on  our  market  power  analysis. 
In  the  IMTS  market  AT&T  argued  that  it 
should  be  classified  as  non-dominant 
due  to  actual  and  potential  competition 
that  it  faces  in  all  countries,  it  was  the 
only  party  to  support  a  finding  of  non- 
dominance  for  AT&Ts  IMTS  service. 
Other  parties  supporting  our  finding  of 
dominance  for  AT&T  for  IMTS.  pointed 
out  AT&Ts  world-wide  service 
coverage,  ownership/control  of  facilities 
and  overwhelming  market  position  in  all 
countries.. 

17.  Comments  and  reply  comments 
filed  by  Hawaiian  Telephone,  the  State 
of  Hawaii.  RCA,  ITT  and  the  Puerto 


"We  did  jwopose  to  require  Commission 
approval  to  conslruct.  acquire  or  operate  line*  in  all 
major  facility  projects  [i.e..  transoceanic  submarine 
cables)  or  to  act]uire  cagpcity  from  any  private 
cable  or  satellite  sources.  See  aJso,  Tel-Optik.  Ltd.. 
FCXI 85-99.  released  April  5. 1985  which  requires 
any  common  carrier  wishing  to  acquire  capacity  in 
a  private  submarine  cable  to  file  a  section  214 
application. 

'  ■  ARINC  did  argue  that  the  International 
Competitive  Carrier  proceedir^  should  be  delayed 
until  carriers  are  granted  direct  access  to 
INTELSAT,  until  carriers  are  allowed  to  purchase 
whole  circuits  in  submarine  cables  and  until 
Authorized  User,  100  FCC  2d  177  (1985).  is 
implemented. 

'*  The  three  products  markets  are  IMTS.  low 
speed  data  and  high  speed  data. 


Rican  Telephone  Company  discussed  at 
length  our  finding  of  dominance  for 
certain  noncontiguous  domestic  IMTS 
carriers.  Only  Hawaiian  Telephone  was 
strongly  opposed  to  such  a  finding.  RCA 
stated  that  it  was  not  adverse  to  being 
classified  as  dominant  for  IMTS  service 
to  and  from  Guam  as  long  as  there  was 
a  procedure  for  being  classified  as  non- 
dominant  at  some  future  time.  ITT 
stated  that  if  we  were  to  classify  All 
America  Cables  and  Radio,  Inc. 
(AAC&R)  as  dominant  for  the  provision 
of  IMTS  service  for  Puerto  Rico  then  we 
should  also  classify  the  Puerto  Rican 
Telephone  Company  as  dominant  if  it  is 
allowed  to  offer  IMTS  service. 

18.  On  the  non-IMTS  side,  most 
parties  focused  on  our  finding  of  non- 
dominance  for  Comsat  and  AT&T. 
Among  the  argimients  raised  by  parties 
opposed  to  our  finding  of  non- 
dominance  for  these  carriers  for  non- 
IMTS  services  was  their  established 
operating  relationships,  their  control  of 
facilities  (INTELSAT  space  segment  for 
Comsat:  submarine  cables,  entrance 
facilities  and  tail  circuits  for  AT&T),  and 
the  possibility  of  both  AT&T  and 
Comsat  engaging  in  the  cross- 
subsidization  of  their  non-dominant 
activities  from  then-  dominant  activities. 
A  number  of  parties  also  mentioned 
AT&Ts  great  financial  resources  as  a 
source  of  dominance.  ABC  NBC  and 
CBS  in  combined  comments,  as  well  as 
SIN,  took  issue  with  our  finding  of  non- 
dominance  for  Comsat's  provision  of 
television  service  while  it  is  the  only 
provider  of  that  service. 

19.  TDX  took  issue  with  our  tentative 
finding  that  all  foreign-owned  carriers 
are  dominant  due  to  their  abiUty,  in 
concert  with  their  parent  organization, 
to  distort  the  market.  TDX  argued  that 
our  finding  discriminated  against  foreign 
owned  carriers.  It  argued  that  we  should 
use  the  analysis  developed  in  the  NTOM 
to  determine,  on  a  coimtry-by-country 
basis  whether  it  or  any  other  foreign- 
owned  carrier  had  market  power. 

20.  There  was  general  support  for  our 
proposed  streamlined  tariff  and  facility 
licensing  requirements  although  a 
number  of  smaller  carriers  including 
Southern  Satellite.  Argo.  STARS. 
Overseas,  Fedex  and  Equatorial  argued 
that  we  should  move  to  forbearance 
now  or  in  the  near  future.  ADAPSO  and 
ICA  argued  that  the  notice  period  for 
discontinuation  of  service  should  be 
longer  than  the  fourteen  days  implied  in 
the  NPRM.  It  was  pointed  out  that 
arranging  private  line  service  requires 
coordination  of  a  PTT.  a  U.S. 
international  carrier  and  a  U.S.  domestic 
carrier  and  can  take  three  months  or 
longer.  Finally.  TRT  argued  that  we 
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should  require  Western  Union  to  make 
an  affirmative  showing  of  compliance 
with  the  Record  Carrier  Competition  Act 
of  1981. 

II.  Discussion 

21.  Over  the  last  several  years  the 
market  for  international 
telecommunications  services  has 
experienced  rapid  growth  and 
substantial  transformation  in  terms  of 
both  new  carriers  and  new  services. 
Carriers  recently  entering  the 
international  market  include  most  of  the 
entities  which  filed  comments  in  this 
proceeding:  Argo,  American  Satellite 
Company.  Comsat  International 
Communications,  Equatorial.  Fedex, 
Overseas.  STARS.  Southern  Satellite. 
TDX.  U.S.  Telecom.  Western  Union.  IRI. 
SBS.  MCII  and  GTE  Sprint. '^  There  are 
also  a  large  number  of  resellers  and 
enhanced  service  providers  offering  a 
variety  of  international  services.  Among 
the  new  service  offerings  are  INTELSAT 
Business  Service  (IBS),  800  Service- 
Overseas  and  a  number  of  recently 
introduced  high  speed  data  services.'* 
We  also  expect  that  a  number  of  recent 
Commission  decisions  will  provide  a 
greater  range  of  service  and  facility 
options  for  customers  and  carriers. 
These  decisions  include  Authorized 
User.^^  Earth  Station  Ownership,^ ^ 
Separate  Systems^''  and  Tel-Optik.^^ 


'="  Western  Unions  review  of  {  43.51  filings 
shows  thai  at  least  thirty  operating  agreements  for 
non-IMTS  services  have  been  signed  since  January 
1984  by  new  entrants  such  as  GTE  Telenet.  SBS. 
Craphnet.  IRI.  CCI.  Nel-Express  and  Federal 
Express. 

'♦  We  also  note  major  changes  in  the  provision  of 
services  in  several  overseas  nations.  For  example. 
in  the  United  Kingdom.  British  Telecom  has  been 
privatized  and  a  competitive  service  provider 
(Mercury!  has  been  established.  In  |apan.  recent 
legislation  indicates  that  competition  may  be 
permitted  for  both  domestic  and  international 
services.  Finally,  in  Canada  the  government  has 
announced  plans  to  privatize  Teleglobe  Canada. 

"  lOO  FCC  2d  177  (1985)  (Authorized  User  II). 
(Allows  non-common  carriers  to  lease  INTELSAT 
capacity  directly  from  Comsat  and  permits  Comsat, 
through  a  separate  subsidiar}-.  to  provide  end-to-end 
Mvices). 

'•  Modification  of  Policy  on  Ownership  art^ 
Operation  of  U.S.  Earth  Stations  that  Operate  with 
the  I.NTELSAT  Global  Communiclions  Satellite 
System.  100  FCC  2d  250  (1984).  (Provides  for  the 
independent  ownership  of  international  earth 
stations). 

"  Establishment  of  Satellite  Systems  Providing 
intemalional  Communications.  FCC  85-399.  —  FCC 
2d  — .  released  September  3. 1985.  (Granting 
conditional  authorizations  for  international 
communications  satellite  svstems  separate  from  the 
INTELSAT  system.) 

'•  Tel-Optilt.  Ltd..  FCC  85-99.  released  April  5. 
1985. 


22.  In  light  of  these  changes,  and 
based  on  the  record  in  this  proceeding, 
we  shall  lessen  the  burdens  of 
regulation  for  those  carriers  providing 
international  services  and  facilities 
which  face  effective  marketplace 
competition  and  do  not  have  market 
power. "Thus,  in  this  Report  and  Order 
we  generally  adopt  the  tentative 
conclusions  as  they  were  set  forth  in  the 
NPRM.  However,  further  analysis  in 
light  of  the  pleadings  filed  leads  us  to 
alter  some  of  our  conclusions.  Thus, 
while  we  conclude  that  the  international 
telecommunications  maricet  is 
comprised  of  two  basic  product 
groupings,  IMTS  and  non-IMTS.  the 
record  demonstrates  that  television 
service  is  a  unique  offering  and  should 
be  treated  as  a  separate  product.**  We 
further  conclude  that  a  country-by- 
country  geographic  market  approach 
best  reflects  the  reality  of  the 
international  marketplace.  Additionally, 
we  affirm  our  tentative  conclusion  that 
only  AT&T  and  certain  non-contiguous 
service  providers  are  dominant  in  the 
IMTS  market  for  all  countries.  We  also 
affirm  our  tentative  conclusion  that  no 
carrier  is  dominant  in  the  non-IMTS 
market.  Due  to  AT&T's  unique  market 
position,  we  will  require  AT&T  to  file 
cost  allocation  and  accoimting  plans 
prior  to  streamlining  regulation  for  any 
of  its  non-dominant  non-IMTS  services. 
Further,  we  affirm  our  tentative 
conclusion  that  Comsat  is  dominant  in 
the  provision  of  space  segment  and 
multi-purpose  earth  station  services  and 
non-dominant  in  the  provision  of  IBS 
and  any  end-to-end  services  it  may 
offer.  Although  we  tentatively 
concluded  in  the  NPRM  that  Comsat 
was  non-dominant  in  the  provision  of 
television  services,  we  conclude  here 


"We  do  not  believe,  as  ARINC  argues,  that  it  is 
necessary  to  delay  streamlining  until  carriers  have 
direct  access  to  INTELSAT,  the  ability  to  purchase 
whole  circuits  in  submarine  cables,  or  until 
Authorized  User  is  actually  in  effect.  We  do  not 
anticipate  that  the  implementation  of  competitive 
carrier  policies  will  increase  the  ability  of  overseas 
administration  to  whipsaw  U.S.  carriers. 
(Whipsawing  is  the  manipulation  of  U.S.  carriers  by 
a  monopolistic  PTT,  playing  one  carrier  against 
another,  in  order  to  gain  favorable  terms  and 
conditions).  We  continue  to  be  very  concerned 
about  leverage  that  PTTs  possess  when  bargaining 
with  multiple  U.S.  carriers.  However,  the  actions  we 
are  taking  today  will  not  hinder  our  ability  to 
monitor  the  markets  and  take  remedial  action.  In 
fact,  our  uniform  settlements  policy  is  designed 
specifically  to  minimize  the  possibility  of 
whipsawing.  See.  Implementation  and  Scope  of  the 
Uniform  Settlements  Policy  for  Parallel 
International  Communications  Routes  (Notice  of 
Proposed  Rulemaking).  FCC  85-332,  released  luly  3, 
1985. 

"We  also  treat  space  segment  and  multi-purpose 
earthstation  services  as  separate  and  distinct 
products. 


that  Comsat  is  dominant  in  the  provision 
of  that  separate  product. 

A .  Legal  Basis  for  Streamlined 
Regulation 

23.  The  legal  basis  for  streamlining 
Title  II  facility  and  tariff  requirements 
for  non-dominant  carriers  was  set  forth 
in  great  detail  in  the  First  Report  and 
Order.^^  In  administering  the 
Communications  Act,  47  U.S.C.  151  et 
seq.,  the  Commission's  directive  is  to 
ensure  the  availability  to  United  States 
users  of  "rapid,  efficient,  nation-wide, 
and  world-wide  wire  and  radio 
communication  services  with  adequate 
facilities  at  reasonable  charges.""  In 
pursuing  these  goals  the  Commission 
has  "broad  discretion  in  choosing  how 
to  regulate."  "  Competition  and 
marketplace  forces  are  clearly  factors  to 
take  into  consideration  when 
regulating  in  the  public  interest.**  A 
further  basis  for  reduced  regulation  is 
found  in  the  Record  Carrier  Competition 
Act  of  1981  (RCCA).»The  RCCA  directs 
the  Commission  to  forbear  from 
exercising  its  authority  as  the 
development  of  competition  among 
record  carriers  for  the  provision  of 
traditional  record  services  reduces  the 
degree  of  regulation  necessary  to  protect 
the  public.** 

24.  Our  experience  in  the  domestic 
Competitive  Carrier  proceeding  gives  us 
confidence  that  when  a  competitive 
environment  exists  the  goals  of  the 
Communications  Act  are  best  satisfied 
by  reducing,  to  the  extent  practical, 
entry,  exit  and  general  regulatory 
burdens  for  non-dominant  carriers. 
Furthermore,  less  regulation  benefits  the 
consumer  by  allowing  carriers  to  better 
respond  to  customer  desires  at  the 
lowest  price  on  a  timely  basis;  Finally,  it 
should  be  emphasized  that  we  are  in  no 
way  abandoning  our  duties  as  set  forth 
in  the  Communications  Act.  We  will 
retain  our  power  to  investigate  non- 
dominant  carriers  based  upon 
complaints  or  upon  our  own  initiative  to 


»'  85  FCC  2d  at  12-20,  40-M. 

*'47  U.S.C.  151. 

"AT&Tm.  FCC.  572  F.2d  17. 28 cert,  denied 439 
U.S.  875  (1978). 

"The  court  in  Wold  Communications.  Inc.  v. 
FCC.  735  F.2d  1465,  1475  (D.C.  Cir.  1984).  stated  that 
"the  public  interest  touchstone  of  the 
Communications  Act,  l>eyond  question  permits  the 
FCC  to  allow  the  marketplace  to  substitute  for 
direct  Commission  regulation  in  appropriate 
circumstances."  See  also.  FCC  v.  RCA 
Communications.  Inc..  346  U.S.  86  (1953):  Hawaiian 
Telephone  Co.  v.  FCC.  589  F.2d  647  (D.C.  Cir.  1978). 

»47  U.&C.  222(b)(1). 

**In  overturning  the  Sixth  Report  and  Order  the 
Court  of  Appeals  for  the  D.C.  Circuit  cited  the 
RCCA  as  an  example  of  a  specific  grant  of  authority 
that  would  allow  the  Commission  to  engage  in 
forbearance.  MCTv.  FCC.  supra  note  3. 
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ensure  that  rates  and  practices  are  just 
and  reasonable. 

B.  Product  Market 

25.  A  wide  variety  of  international 
telecommunications  services  are 
currently  available  to  U.S.  users.  These 
include  lilTS.  telex,  TWX,  low  speed 
data,  high  speed  data,  private  line, 
telegram,  I^,  teleconferencing  and 
television.  The  task  of  dividing  them 
into  rational  market  groupings  is  not  an 
easy  one.  For  products  to  be  placed  in 
the  same  market  grouping  one  must  find 
demand  or  supply  substitutability.  There 
is  no  mathematical  formula  which  yields 
a  precise  determination  of  whether 
di^erent  services  are  part  of  the  same 
product  markets.  We  must  look  at  usage 
and  supply  patterns  as  well  as  available 
empirical  evidence.  Our  analysis  of  the 
available  data  as  well  as  the  pleadings 
that  were  filed  lead  us  to  afRrm  our 
tentative  conclusion  that  IMTS  and  non- 
IMTS  presently  represent  two  distinct 
product  markets.^'  Most  of  the 
pleadings  filed  expressed  general 
support  for  this  product  market 
determination.  We  also  conclude  that 
television  service  is  currently  a  unique 
offering  that  should  be  treated  as  a 
separate  product  market. 

1.  Demand  Substitutability 

26.  Demand  substitutability  refers  to  a 
subscriber's  ability  and  willingness  to 
switch  among  and  between  various 
services.  Factors  impacting  on  demand 
substitutability  include  service  quality, 
relative  prices,  availability,  and 
geographic  coverage  as  well  as  the 
marketing  of  the  services.  As  we  stated 
in  the  NFRM,  "the  key  aspects  of 
demand  substitutability  are  the 
interchangeability  of  use  and  the 
relative  prices  of  the  services."  Thus, 
two  products,  in  the  relevant  price 
range,  which  have  similiar 
characteristics  are  to  be  substitutes  if  a 
rise  in  the  price  of  product  A  causes 
consumers  to  switch  to  product  B.  The 
smaller  the  price  change  and  the  larger 
the  consumer  switch,  the  closer 
substitutes  the  two  products  are  for  each 
other.'* 


"  We  ind»de  800  Service— Oversea t  in  the  IMTS 
market.  See,  Inquiry  into  the  Policies  to  be  Followed 
in  the  Authorization  ofComnMni  Carrier  Facilities  to 
Meet  Pacific  Telecommunications  Needs  During  the 
Period  1981-1995  (Second  Report  and  Order),  FCC 
85-457.  released  August  22. 1985:  Inquiry  into  the 
Policies  to  lie  Followed  in  the  Authorization  of   - 
'   Common  Carrier  Facilities  to  Meet  Atlantic 
Telecommunications  Needs  Duting  the  1985-1995 
Period  (Second  Report  and  Order).  FCC  85-^56, 
released  At^gusl  22. 1985. 

2"  Substitutability  of  demand  is  not  as  TRT 
implies,  an  ahsolutc  proposition.  It  is  not  simply  a 
case  of  products  either  being  substitutes  or  not 
being  substitutes.  Rather,  the  issue  usually  is  as  to 


27.  IMTS  is  the  major  international 
telecommunication  service  in  terms  of 
revenues  (over  70%)  and  circuit 
requirements  (over  80%).  In  general  all 
of  the  non-IMTS  offerings  are  used  for 
transmitting  data  and  other  information 
of  a  business  nature.  Further,  all  of  these 
services  are  generally  used  without 
regard  to  language  and  time  zone 
differences  between  countries.  Thus,  if 
the  price  of  a  non-IMTS  service 
increases,  users  can  substantially  meet 
their  communications  needs  by 
switching  to  another  non-IMTS  service. 
Similarly,  if  the  price  of  the  price  of  a 
non-IMTS  offering  decreases,  users 
would  be  expected  to  meet  a  greater 
portion  of  their  communications  needs 
by  switching  to  that  non-IMTS  service. 
In  general,  data  and  other  information 
requirements  cannot  be  satisfied  by 
switching  from  the  non-IMTS  service  to 
IMTS  because  this  would  require  verbal 
transmission  of  data,  which,  while  not 
impossible  may  be  slow,  inaccurate  and 
inconvenient.^* 

28.  We  are  not  persuaded  that  private 
line  services  are  properly  placed  in  the 
IMTS  market  and  not  in  the  non-IMTS 
market  as  TRT  suggests.  While  private 
line  circuits  can  be  used  to  provide 
voice-only  service,  it  appears  that  they 
are  more  heavily  used  for  data  purposes 
and  more  substitutable  with  the  various 
non-IMTS  services  than  they  are  with 
IMTS.  Indeed,  the  data  contained  in  the 
carriers'  circuit  status  reports  indicate 
that  most  international  private  line 
circuits  are  used  for  alternative  voice/ 
data  (AVD)  service.  The  same  reports 
indicate  that  very  few  private  hne 
circuits  are  used  for  voice-only  service. 
TRT  offers  no  support  for  its  assertion 
that  private  line  offerings  are  closer 
substitutes  for  IMTS  than  for  non-IMTS 
services. 

29.  We  also  affirm  our  finding  that 
IMTS  is  not  a  good  substitute  for  other 
international  telecommunications 
services.  While  there  is  no  disagreement 
among  the  parties  that  the  non-IMTS 
services  are  almost  all  used  exclusively 
for  business  purposes,  IMTS  is  used  by 
a  much  broader  raAge  of  customers. 
Also,  language  and  time  zone 
differences  are  more  important  issues  to 
a  person  using  IMTS  than  one  using  a 
non-IMTS  service.  For  example, 
langiiage  and  time  zone  differences  are 
not  important  to  high  speed  data 


transmission  because  the  computers  can 
work  without  regard  to  time  or  language. 
Similarly,  a  telex  message  can  be  sent  at 
any  time  and  can  be  read  and/or 
translated  when  convenient.  It  is  much 
less  useful  however,  to  make  a 
telephone  call  to  a  nation  in  which  a 
foreign  language  is  spoken  since  the 
caller  and  recipient  must  share  a 
common  language  in  order  to 
communicate  effectively.  Also,  in  many 
instances  the  nation  being  called  is  six 
or  more  hours  ahead  or  behind  U.S.  time 
so  that  business  hours  barely  overlap,  if 
they  do  at  alL  We  further  note  that  the 
preferred  way  of  conducting 
international  business,  periiaps  because 
of  language,  time  zone  and  legal 
considerations,  is  by  written/recorded 
transmissions  rather  than  by  oral 
(IMTS)  transmissions.  Thus,  a  reduction 
in  the  price  of  IMTS  is  unhkely  to  cause 
non-IMTS  users  to  shift  from  non-IMTS 
service  to  IMTS.** 

30.  TRT  makes  the  broad,  unsupported 
assertion  that  the  existence  of 
Dataphone  services  means  that  IMTS  is 
substitutable  with  telex  and  other  non- 
IMTS  services."  While  no  record  of 
Dataphone  use  is  available,  if 
Dataphone  were  a  good  substitute  for 
non-IMTS  service  the  substitutability 
would  be  reflected  in  non-IMTS  usage 
and  growth  data.  Our  review  of  the 
relative  usage  and  rate  fluctuations  of 
IMTS  and  telex,  as  set  forth  in  the 
NPRM,  showed  that  demand  for  IMTS  is 
not  greatly  influenced  by  telex  rates  and 
vice  versa.  Over  the  last  few  years  IMTS 
rates  have  declined  by  50%  or  more.**  If 
Dataphone  were  a  good  substitute  for 
telex  one  would  expect  a  large  number 
of  telex  users,  for  which  rates  remained 
stable,  to  switch  to  IMTS  and 
Dataphone  given  the  lower  rates.  This 
did  not  occtir.'*  Hius,  the  services  are 


the  degree  of  substitutability.  Thus,  products  that 
are  found  not  to  be  good  substitutes  may  very  well 
still  have  some  degree  of  substitutability. 

'■  Although  IMTS  and  non-IMTS  may  be  partially 
substitutable.  perlicularly  with  the  use  of 
Dataphone  type  customer  premises  equipment,  we 
do  not  Trnd  that  this  l.mited  degree  of 
substitutability  negates  our  finding  of  two  primary 
product  markets.  See  para.  30.  infra. 


»<•  See.  Rea.  John  D.  and  Gerald  M.  Lage. 
"Estimates  of  Demand  Elasticities  for  International 
Telecommunications  Service*."  The  fouma/  of 
Industrial  Economics  363-381  (June  1978).  This 
study  indicates,  for  the  1964-1973  period  studied, 
that  IMTS  prices  are  not  related  to  the  demand  for 
telex  service  and  that  telegraph  rales  are  inversely 
related  to  IMTS  demand. 

=■■  GTE  argues  that  the  line  between  IMTS  and 
non-IMTS  may  eventually  be  blurred.  While  this 
may  be  so.  we  are  not  yet  at  thai  point. 

"  For  example,  from  1980  to  1963  the  price  of 
peak  period  IMTS  Direct  Dial  to  the  United 
Kingdom  (by  far  the  largest  overseas  international 
IMTS  market)  dropped  from  S4.80  for  Ibe  first 
minute  and  SI  60  for  additional  minutes  to  SUM  and 
$1.26  respectively. 

^^  The  amount  of  telex  traffic  continued  to  grow 
throughout  the  period  although  il  did  slow  from  a 
growth  rate  of  15.2%  in  1960  to  6J%  in  1963.  We 
view  this  declining  growth  rate  to  reflect  the 
increased  usage  of  other  non-IMTS  services  rather 
than  any  substantial  tutwtitutability  between  IMTS 
and  non-IMTS  offerings. 
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not  good  enough  substitutes  to  warrant 
placing  IMTS  and  non-lMTS  services  in 
the  same  market  grouping. 

2.  Supply  Substitutabiiity 

31.  Supply  substitutabiiity  is  defmed 
as  the  ability  of  a  service  provider  to 
shift  its  resources  from  the  manufacture 
or  provision  of  one  product  or  service  to 
another  product  or  service  in  response 
to  changes  in  market  conditions  or  in  the 
pursuit  of  profits  that  exceed  the 
opportunity  cost  of  capital.^*  The  key  to 
supply  substitutabiiity  is  the  lack  of 
substantial  entry  barriers  which  permits 
a  supplier  to  shift  its  facilities  and 
resources  from  the  provision  of  one 
service  to  the  provision  of  another 
service  in  the  short-run. 

32.  Barriers  to  entry  may  be 
technological  (e.g..  a  patent)  economic 
(e.g.,  capital  costs,  economies  of  scale) 
or  legal  (e.g.,  governmental  imposed 
restrictions)  in  nature.  In  the  domestic 
market  it  is  relatively  easy  for  carriers 
to  respond  to  customer  demand  in  the 
short-run  by  redeploying  existing 
facilities  because  there  are  no 
substantial  technological,  economic  or 
legal  barriers  blocking  the  reallocation 
of  carrier  resources.  A  number  of  unique 
features  of  the  international  arena, 
however,  make  it  difficult  for  carriers  to 
reallocate  resources  among  various 
services. 

33.  The  most  significant  entry  barrier 
in  international  telecommunications  is 
the  need  to  obtain  an  operating 
agreement  before  providing  a  particular 
service  to  a  particular  country.  Thus, 
even  though  it  may  be  relatively  easy 
from  a  technological  or  economic 
standpoint  for  a  carrier  to  shift  its 
resources  from  the  provision  of  one 
service  to  the  provision  of  another,  it  is 
often  quite  difficult  from  a  PTT 
"regulatory"  standpoint. 

34.  In  the  NPRM  we  expressed  our 
belief  that  carriers  can  more  easily  shift 
their  facilities  from  the  provision  of  one 
non-IMTS  service  to  the  provision  of 
another  non-IKfTS  service  than  they  can 
shift  non-IMTS  facilities  to  provide 
IMTS  service.  This  tentative  conclusion 
was  based  on  the  limited  availability  of 
operating  agreements  in  general,  and  the 
fact  that  the  operating  agreements  of 
many  carriers  to  provide  one  non-IMTS 
service  frequently  reflect  the  agreement 
to  provide  several  non-IMTS  services. 
Further,  it  appeared  to  be  easier  for 
carriers  to  gain  new  operating 
agreements  for  non-IMTS  service  than 
for  IMTS  service.  The  pleadings  have 
not  convinced  us  that  these 
observations  were  incorrect.  While  we 


are  not  maintaining  that  it  is  easy  for 
carriers  to  obtain  non-IMTS  operating 
agreements,  the  number  and  nature  of 
existing  agreements  indicate  that  it  is 
easier  to  obtain  agreements  for  non- 
IMTS  than  for  IMTS  services.  For 
example,  MCII  provides  a  variety  of 
non-IMTS  services  (telex,  telegram,  data 
and  private  line  offerings)  to  almost 
every  country  but  provides  IMTS 
directly  to  only  a  handful  of  countries. 
The  same  applies  to  GTE  Sprint.  Further, 
many  carriers  provide  only  non-IMTS 
services  (Western  Union.  FTC,  ITT, 
RCA,  IRI)  or  have  only  made  minor 
inroads  into  the  IMTS  market  (SBS  and 
TRT). 

35.  The  existence  of  resellers  and 
refilers  '*  may  be  evidence  of  some 
limited  supply  substitutabiiity  from 
IMTS  to  non-IMTS  services.  However,  it 
seems  that  the  supply  substitutabiiity 
presently  works  in  only  one  direction — 
from  IMTS  to  non-IMTS.  Given  the  size 
and  profitability  '•  of  the  IMTS  market, 
non-IMTS  carriers  would  have  a  strong 
incentive  to  shift  some  of  their  facilities 
to  IMTS  use  if  they  were  able  to  do  so. 
The  absence  of  any  significant 
movement  along  these  lines  mitigates 
against  finding  IMTS  and  non-IMTS 
services  to  be  supply  substitutes. 

36.  Thus,  our  analysis  of  demand  and 
supply  substitutabiiity  leads  us  to  find 
that,  in  contrast  with  the  one  product 
market  found  domestically,  international 
telecommunications  services  are 
properly  divided  into  two  broad  product 
markets— IMTS  and  non-IMTS.  We  also 
conclude  that  television  service  is  not 
substitutable  with  other  services  and 
should  be  treated  separately.'^ 


"  95  FCC  2d  a  1 565.  See.  II  Areeda  and  Turner. 
Antilnist  Law  374  (1978). 


"  A  refiler  provides  a  service  in  which  traffic  is 
carried  from  one  point  (e.^.,  the  U.S.)  to  another 
[t.g..  the  U.K.)  and  then  placed  (filed)  into  the 
second  country's  networic  for  delivery  within  the 
second  country  or  to  additional  overseas  points.  In 
a  refiling  situation  the  refiler  may  be  a  carrier  or 
enhanced  service  provider  for  the  first  segment 
(U.S.  to  first  overseas  point)  of  the  transmission  and 
then  is  a  customer  of  the  overseas  PTT  for  the 
second  segment  (first  overseas  point  to  second 
overseas  point)  of  the  transmission. 

'"  ATiTs  reported  rate  of  return  on  IMTS  for 
1977  to  1979.  the  last  years  in  which  this  data  was 
collected  was  15%.  23%  and  36%  respectively. 
Available  aggregated  data  indicate  that  AT4Ts  rate 
of  return  for  IMTS  since  1979  has  exceeded  its 
overall  authorized  rale  of  return. 

"  Television  service  is  a  unique  offering  with 
limited  demand  or  supply  substitutes.  Television 
cannot  be  readily  substituted  for  telex,  telegram, 
data,  private  line  or  voice  services.  Further, 
television  service  requires  a  substantial  amount  of 
bandwidth  (transponder  capacity)  and  is  extremely 
expensive  relative  to  most  other  services,  both 
IMTS  and  non-IMTS.  This  pricing  factor  limits 
demand  substitutabiiity  while  the  bandwidth  factor 
limits  supply  substitutabiiity.  As  indicated  above, 
supply  substitutabiiity  must  exist  in  both  directions. 
While  television  capacity  could  be  divided  into 
IMTS  and  non-IMTS  offerings,  it  would  be 
extremely  difficult  to  combine  capacity  from  a 


C.  Geographic  Market 

37.  The  dimensions  of  the  geographic 
market  are  based  upon  a  supplier's 
ability  to  provide  service  to  a  given  area 
or  upon  a  subscriber's  ability  to  receive 
service  in  a  given  area.^*  We  affirm  our 
tentative  conclusion  as  set  forth  in  the 
NPRM  that  every  country  constitutes  a 
separate  geographic  market.  With  the 
exception  of  U.S.  Telecom,  which  argued 
in  favor  of  a  regional  or  sub-regional 
geographic  definition,  rib  party  had 
serious  objections  to  our  tentative 
conclusion.  Our  finding  is  based 
primarily  upon  the  need  for  a  carrier  to 
obtain  an  operating  agreement  prior  to 
providing  service  to  a  given  country. 
Thus,  a  carrier  is  not  free  to  enter  a 
country  to  take  advantage  of  prevailing 
market  conditions  unless  it  has  the 
agreement  of  that  country  to  do  so.'" 

38.  A  carrier  may  also  encounter 
difficulties  if  it  attempts  to  shift  its 
facilities  from  serving  one  country  to 
serving  another  based  upon  market 
conditions.  This  is  due  in  part  to  the 
limited  number  of  cable  and  satellite 
facilities  used  to  provide  international 
services.  Additionally,  prior  to  adding  or 
reducing  facilities  in  a  country,  a  carrier 
must  obtain  the  agreement  of  the  foreign 
correspondent.  These  factors  make  the 
international  market  markedly  different 
from  the  domestic  market  where  carriers 
have  much  greater  economic  and 
operational  flexibility.«°  Thus,  in 
contrast  with  our  finding  that  the 
domestic  market  constitutes  a  single 
geographic  market,  thie  international 
geographic  market  exists  in  terms  of 
separate  and  distinct  areas  determined 
by  national  borders.  In  other  words, 
each  country  is  a  distinct  geographic 
market. 

D.  Market  Power 

39.  A  finding  of  market  power  for  any 
firm  for  a  given  service  in  a  given 
geographic  market  would  lead  us  to 
conclude  that  the  firm  is  dominant 
power  and  that  the  marketplace  would 
not  operate  to  ensure  that  the  firm 
would  price  that  service  competitively 


variety  of  services,  employed  by  a  variety  of 
carriers,  used  by  an  extremely  large  number  of 
users  and  used  for  service  to  several  countries  into 
8  single  television  service. 

"  95  FCC  2d  .573. 

'»  As  transborder  arrangements  such  as  refiling 
and  transiting  increase,  or  as  regional  groupings 
which  do  not  require  individual  country-by-country 
operating  agreements  develop,  we  may  at  some 
future  dale  consider  U.S.  Telecom's  geographic 
market  proposal. 

*"  Domestic  carriers  are  able  to  provide  interstate 
service  throughout  the  United  States.  Also,  the  cost 
of  building  facilities  is  lower  and  the  design 
flexibility  greater  domestically  than  it  is 
internationally. 
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or  employ  practices  consistent  with  the 
requirements  of  the  Communications 
Act.  Thus,  any  firm  found  to  possess 
market  power  for  a  given  product  and 
geographic  market  should  be  subject  to 
full  Title  11  regulation  for  the  provision 
of  that  service.  We  are  aware  that 
differences  exist  between  the  domestic 
and  international  markets,  such  as  the 
presence  of  PTTs  with  market  power  in 
all  international  markets.  Upon  further 
consideration  based  on  further  analysis 
or  experience  gained  from  the  policy 
that  we  are  adopting  here,  we  may  in 
.  the  future  scale  back  or  reduce  the  level 
of  Title  II  regulation  on  international 
dominant  carriers  in  view  of  the 
different  circumstances  prevailing  in  the 
international  market. 

40.  Tt^ditional  antitrust  analysis 
defines  dominance  as  "the  power  to 
control  prices  or  exclude 
competition."  *'  There  are  a  number  of 
questions  that  must  be  asked  to 
determine  whether  a  firm  has  market 
power  in  a  given  product  and  geographic 
market  A  firm  is  not  dominant  if  it  is 
unable  to  lower  price  or  employ  other 
practices  to  drive  firms  out  of  the 
maricet  However,  even  if  a  firm  has  the 
ability  to  lower  price  to  eliminate 
competition,  it  is  still  not  necessarily 
dominant.  If,  when  the  firm  attempts  to 
raise  price  in  order  to  reap  monopoly 
profits  it  eiloounters  entry  of  new  firms 
into  the  market,  then  the  Brm  is  non- 
dominant.*' 

41.  A  firm  lacking  market  power  does 
not  have  the  ability  to  raise  prices  above 
the  competitive  level  because  other 
firms  will  not  follow  suit  and  as  a  result 
it  would  lose  business  or  attract  entry, 
forcing  prices  down  to  the  competitive 
level.  Thus,  a  non-dominant  firm  is 
effectively  regulated  by  marketplace 
forces,  making  the  imposition  of 
extensive  regulations  unnecessary. 

42.  As  we  stated  in  the  NPRM,  a 
determination  of  a  carrier's  dominance 
or  non-dominance  cannot  be  made  in 
scientifically  precise  terms.  No  factor  by 
itself  is  determinative.  Rather,  it  is 
necessary  to  determine  if  a  firm  has  the 
ability  to  control  prices.  Factors  that 
may  be  indicators  of  such  power  include 
market  share,  rate  of  return,  control  of 


•• '  351  U.S.  at  391;  Areedo  »  Turner  at  322: 85  FCC 
2d  1. 20-22. 

*'  If  a  firm  is  unable  to  raise  price  in  the  long-run 
without  encountering  new  entry,  then  it  would  not 
be  rational  for  it  to  follow  a  policy  of  cutting  prices 
in  the  short  run.  and  thereby  sacrificing  immediate 
profits,  in  order  to  eliminate  current  competition. 
Thus,  if  facilities,  interconnection,  operating 
agreements  and  regulatory  approvals  were  easily 
and  economically  obtained,  then  a  firm  which  had 
the  ability  to  eliminate  competition  may  still  not  be 
dominant.  See  B5  FCC  2d  1.  21  and  80-81:  F.M. 
Scherer.  Industrial  Market  Structure  and  Economic 
Performance  {2nd  Ed.  1980)  pp.  232-252. 


facilities  and  actual  or  potential 
competition.  While  the  ability  of  a  multi- 
product  firm  to  cross-subsidize  its 
competitive  activities  with  its  dominant 
activities  is  a  concern,  we  believe  that 
sufficient  safeguards  can  be  fashioned 
to  minimize  a  firm's  ability  to  engage  in 
cross-subsidization. 

l.IMTS 

43.  We  affirm  our  tentative  conclusion 
that  AT&T  is  dominant  in  its  provision 
of  IMTS.  We  also  afirm  our  tentative 
conclusion  that  certain  carriers 
providing  IMTS  between  domestic,  noft- 
contiguous  points  and  foreign  points  are 
dominant.  All  other  carriers  currently 
providing  IMTS  are  non-dominant. 

a.  AT&T 

44.  While  market  share  is  not 
determinative  of  market  power,  it 
appears  to  be  a  clear  indication  of 
dominance  for  AT&Ts  provision  of 
IMTS.  AT&T  is  still  the  only  provider  of 
IMTS  between  the  U.S.  mainland  and 
the  majority  of  foreign  countries.  In 
those  countries  where  there  are  other 
IMTS  providers,  AT&T  still  has  an 
overwhelming  market  share.**  We  are 
not  persuaded  by  AT&Ts  argument  that 
the  current  and  potential  competition  it 
faces  is  su^icient  to  justify  a  finding  of 
non-dominance.  Merely  because  more 
than  one  carrier  provides  service  to  a 
given  geographic  area  does  not 
automatically  mean  that  all  carriers 
providing  service  to  that  area  are  non- 
dominant.  We  have  certainly  not 
employed  this  analysis  in  the  domestic 
arena.  This  is  especially  true  when,  as 
here,  the  secondary  carriers  in  the 
market  have  very  Uttle  market 
penetration.  For  example,  the  latest 
trafiic  figures  for  the  United  Kingdom, 
arguably  the  most  competitive  IMTS 
market,  show  that  MCII,  the  second 
largest  U.S.-U.K.  IMTS  service  provider, 
has  only  about  5%  of  the  originating 
(U.S.  outboimd)  traffic.  Perhaps  even 
more  telling  is  that  it  has  a  negligible 
percentage  of  the  terminating  (U.S. 
inbound)  traffic.** 


"We  estimate,  based  on  the  number  of  circuits 
used  to  provide  IMTS,  that  in  three  markets  served 
by  several  IMTS  suppliers,  the  U.K.,  Belgium  and 
Australia,  AT&T  has  IMTS  market  shares  of 
approximately  91%,  95%  and  93%  respectively. 

"We  note  that  not  all  operating  agreements 
obtained  by  ATftTs  IMTS  competitors  provide  (or 
initially  provided)  for  the  handling  of  U.S.  inbound 
traffic.  Because  the  handling  of  U.S.  inbound  traffic 
and  the  receipt  of  one  half  of  the  agreed  upon 
accounting  rate  directly  influences  a  route's 
profitability  as  well  as  the  U.S.  carrier's  collection 
rate  for  outbound  traffic  any  analysis  of  market 
power  which  looks  at  market  share  must  consider 
both  outbound  and  inbound  traffic  shares. 


45.  Additinally,  while  we  are  adopting 
a  country-by-country  approach,  we  must 
note  that  the  question  of  how  many 
different  coimtries  the  new  entrants 
serve  is  a  factor  in  determing  if  AT&*T 
(or  any  other  carrier)  faces  effective 
competition.  There  is  clearly  some 
competitive  marketing  advantage  to  be 
gained  if  a  carrier  has  the  ability  to 
serve  all  or  most  foreign  points  because 
a  subscriber  is  more  likely  to  take 
service  from  a  carrier  with  the  more 
comprehensive  coverage. 

46.  The  IMTS  market  then  is  not 
sufficiently  competitive  to  ensure  that 
AT&T  is  unable  to  manipulate  rates  in  a 
way  that  discourages  competition.  Thus, 
until  such  time  as  competition  in  the 
provision  of  IMTS  more  fully  develops 
so  as  to  negate  AT&Ts  ability  to  control 
prices  or  exclude  competition,  it  is 
necessary  to  continue  the  full  scale 
regulation  of  AT&T  for  its  IMTS 
offerings  to  all  countries.  When 
considering  the  competitiveness  of  a 
particular  geographic  market  we  will 
look  at  a  variety  of  factors  including  the 
number  of  entrants,  market  penetration 
for  both  inbound  and  outbound  traffic, 
regional  and  global  market  positions, 
refiling  and  transiting  arrangements, 
control  of  facilities  and  the  potential  for 
non-competitive  pricing.  In  the  future,  as 
we  implement  this  country-by-country 
streamlining  approach,  carriers  which 
seek  non-dominant  treatment  for  one 
country  which  are  dominant  for  service 
to  another  country  should  clearly 
present  an  accounting  and  cost 
allocation  plan  which  segregates  and 
identifies  on  a  country-by-coimtry  basis 
all  relevant  costs  and  revenues. 

b.  Noncontiguous  Domestic  Carriers 

47.  We  also  find  that  it  is  currently 
necessary  to  continue  full-scale 
regulation  for  certain  carriers  providing 
international  service  for  non-contiguous 
domestic  points.  Specifically,  we  find 
that  the  following  carriers  are  dominant 
in  their  provision  of  IMTS  service: 
Hawaiian  Telephone  for  Hawaii; 
Alascom  for  Alaska;  All  American 
Cable  &  Radio  for  Puerto  Rico;  ITT-CIVI 
for  the  U.S.  Virgin  Islands  and  RCA 
Globcom  for  Guam.**  Of  the  carriers 
that  filed  comments  only  Hawaiian 
Telephone  strenuously  opposed  this 
finding  of  dominance.  ** 


"This  order  does  not  affect  the  provision  of 
service  between  these  noncontiguous  domestic 
points  and  the  continental  United  States.  These 
services  were  accorded  streamlined  treatment  in 
the  domestic  CompetHve  Comer  Third  Report  and 
Order.  48  Fed.  Reg  46.791 . 

**AAC&R  argued  that  if  it  is  dominant,  then 
Puerto  Rican  Telephone  should  also  be  dominant 
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4a.  We  find  these  carriers  dominant 
because  they  do  not  currently  face 
effective  competition  in  their  markets. 
Thus,  but  for  Commission  oversight, 
they  would  be  able  to  act  and  price  anti- 
competitively.  Additionally,  most  of 
these  carriers  also  control  the  local 
exchange  facilities  for  the  market  in 
question.  This  constitutes  a  classic 
bottleneck  and  gives  these  carriers  the 
ability  to  exclude  meaningful 
competition  through  discriminatory 
practices.  As  other  carriers  begin  to 
offer  international  telephone  service  to 
and  from  these  markets  we  would 
expect  to  revisit  the  status  of  particular 
local  exchange  carriers  as  market 
developments  warrant. 

49.  Hawaiian  Telephone  argues  that  it 
should  be  streamlined  citing  the  fact 
that  it  has  only  a  small  share  of  the  total 
U.S.-intemalional  IMTS  market.  It  does 
not  adequately  address,  however,  the 
critical  question  of  its  dominance  in  the 
provision  of  IMTS  to  and  from  Hawaii. 
We  would  agree  that  Hawaiian 
Telephone  would  be  non-dominant  if  it 
wished  to  provide  IMTS  to  or  from  the 
continental  U.S.  or  any  other  domestic 
market.  However.  Hawaiian  Telephone 
has  the  ability  to  exert  market  power  in 
the  Hawaiian  market.  The  other  carriers 
it  cites  as  providing  Hawaii- 
international  service  have  only  recently 
initiated  service,  have  little  market 
penetration,  employ  relatively  few 
circuits  and  do  not.  at  the  present  time. 
offer  effective  competition  to  prevent 
abuses.''^ 

c.  Other  IMTS  Carriers 

50.  In  the  NPRM  we  tentatively 
concluded  that  all  other  IMTS  carriers 
(e.g.,  MCII,  GTE  Sprint,  SBS)  are  non- 
dominant.  No  party  had  any  objection  to 
this  finding.  None  of  these  carriers  serve 
all  markets  and  the  market  shares  they 
have  to  countries  which  they  do  serve  is 
minimal.  While  they  may  create 
downward  pressure  on  IMTS  rates, 
there  is  no  way  in  which  they  can 
dominate  the  market.  Thus,  we  adopt 
our  tentative  conclusion  and  find  that  all 
carriers  presently  providing  IMTS 
except  AT&T  and  the  noncontiguous 
domestic  carriers  identified  above  are 
non-dominant  in  the  provision  of 
IMTS.^« 


when  and  if  that  entity  is  authorized  to  provide 
intenwtiuiuil  service.  We  will  uddress  Ibis  issue 
when  and  if  we  authorize  Puerto  Rican  Telephone  to 
provide  inlemiitional  service. 

*'  We  note  that  one  carrier  providing  IMTS 
service  Troni  Hawaii.  CTE  Sprint,  has  the  a.rac 
parent  corpora.'ion  as  liawaiiaa  Telephoae. 

^"  We  speciCcally  dool  with  VS.  carriers  whkii 
are  owoed  or  controHed  by  foreign  entities  in 
piirugraphs  72  and  73. 


2.  Non-IMTS 

51.  We  affirm  our  tentative  conclusion 
that  no  earner  is  dominant  in  the 
provision  of  non-IMTS  services  for  any 

.  geo^phic  marked.  Any  non-IMTS 
service  provider  a^empting  to  price 
uncompetitively  will  be  met  by  market 
forces  making  such  action  difficult  if  not 
impossible  to  sustain.  With  the 
exception  of  our  proposed  treatment  of 
AT&T  and  Comsat  almost  all  of  the 
parties  supported  the  streamlined 
regulation  of  non-IMTS  service 
providers. 

52.  In  almost  every  country,  and 
certainly  in  all  major  geographic 
markets,  there  are  a  number  of  firms 
providing  a  wide  variety  of  non-IMTS 
services  on  both  a  rea!  time  and  store- 
and-forward  basis.  This  includes  entities 
providing  telex,  TWX,  private  line, 
telegram,  IBS.  low  and  high  speed  data, 
teleconferencing  and  enhanced  service 
offerings.  Thus,  any  carrier  attempting  to 
raise  prices  for  non-IMTS  services 
would  find  that  it  would  lose  business  to 
other  carriers  offering  identical  or 
substitutable  services  at  relatively  lower 
prices.  Any  carrier  lowering  prices  in  an 
attempt  to  drive  competitors  out  of  the 
maricet  would  find  that  it  was  unable  to 
maintain  the  low  prices  for  a  long 
enough  period  to  drive  all  competitors 
out  of  the  market  or  that  competitors 
would  re-enter  the  market  when  it 
attempted  to  charge  monopoly  rates. 

53.  We  reject  GTE's  argument  that  we 
must  make  a  finding  for  each  of  the 
major  IRCs  on  a  service-by-service 
basis.  Our  finding  that  non-IMTS 
services,  with  the  exception  of  television 
service,  are  substitutable  makes  such  an 
analysis  unnecessary.  The  issue  is  not 
whether  entry  into  the  telex  market  or 
other  specific  non-IMTS  markets  is 
limited,  but  rather  whether  entry  and 
competition  in  the  non-IMTS  market  as 

a  whole  are  limited.  Clearly  this  is  not 
the  case.  We  particularly  note  that  the 
rapid  growth  in  new  and  innovative 
non-IMTS  services  such  as  IBS  and  the 
general  greater  acceptance  ivhich 
appears  to  be  developing  among  foreign 
administrations  to  operate  with 
additional  (new)  carriers  provide 
sufficient  market  discipline  on  the  IRCs 
and  other  non-IMTS  service  providers  to 
justify  streamlined  regulation  of  their 
service  offerings. 

54.  AT&Ts  activities  in  the  non-IMTS 
market  differ  significantly  from  its 
activities  in  the  IMTS  market.  Thus,  in 
contrast  with  the  IMTS  market  where 
we  found  AT&T  dominant,  here  we  find 
that  AT&T  is  subject  to  sufficient  market 
regulation  and  that  it  should  be 
classified  as  non-dominant.  However,  as 
further  described  in  paragraph  61.  before 


actually  streamlining  the  regulation  of 
AT&T's  non-IMTS  activities  we  will 
require  AT&T  to  file  a  cost  allocation 
and  accounting  plan. 

56.  AT&T  has  less  than  10%  of  the 
total  non-IMTS  markef  and  is  not  a 
major  non-IMTS  provider  to  any 
country.  Even  to  the  United  Kingdom, 
the  country  to  which  AT&T  delivers  the 
largest  percentage  of  its  non-IMTS 
traffic,  it  has  only  approximately  11%  of 
the  total  non-IMTS  nwrket.  *•  Our  finding 
of  non-dominance  for  AT&T's  non-IMTS 
services,  hovrever,  does  not  rest  solely 
upon  its  small  market  share.  Sharp 
distinctions  can  be  made  between  the 
structure  of  the  non-IMTS  and  IMTS 
markets.  In  the  IMTS  market.  AT&T  is 
the  only  established  carrier  and  its 
competitors  are  recent  entrants  with 
extremely  small  market  shares.  In  the 
non-IMTS  market,  however,  AT&T  is 
competing  with  a  number  of  established 
carriers  who  have  been  providing  a 
variety  of  services  for  decades.  In  fact. 
AT&T  is  a  relatively  recent  entrant  into 
the  non-IMTS  market*"  Additionally, 
the  non-IMTS  market  is.  as  TRT  stated, 
miniscule  by  AT&T's  standards.  Also. 
by  far  the  largest  portion  of  its 
international  revenues  are  derived  from 
IMTS.  Thus,  it  does  not  appear  that  it 
would  be  rational  for  AT&T,  especially 
in  the  face  of  growing  IMTS  competition 
and  vigorous  non-IMTS  competition,  to 
sacrifice  IMTS  revenues  or  returns  in  a 
highly  speculative  bid  to  gain  control  of 
the  non-IMTS  market.  Further,  we  do 
not  believe  that  any  of  the  arguments 
raised  by  conunenters  relating  to 
established  operating  relationships, 
control  of  facilities  and  disparity  of 
resources  are  sufTicient  to  justify  finding 
AT&T  dominant  for  non-IMTS  services. 

56.  Established  operating 
relationships.  While  it  is  true,  as  a 
number  of  parties  stated,  that  AT&T  has 
established  relationships  with  every 
FIT,  it  is  also  true  that  there  are  a 
number  of  non-IMTS  service  providers 
that  have  established  similar 
relationships  with  most  administrations. 
Further,  the  movement  globally  is 
toward  countries  opening  their  markets 
to  increased  competition  rather  than 
closing  them.  It  also  would  not  seem  to 
be  in  a  PTTs  best  long-run  interests  to 
deal  with  only  AT&T  to  the  exclusion  of 
all  other  service  providers  since  AT&T 


*'Tbis  is  lused  upon  ttw  total  nuinl>er  of  non- 
IMTS  circuits  providing  service  U>  the  UX 

^  While  AT&T  has  always  t>een  allowed  to  offer 
voice-only  private  lines,  it  was  m>I  ualil  the  decision 
in  Overseas  Coaaumicadom.  92  FCC  2d  641  {]9B2). 
that  ATAT  was  alkMned  to  offer  traditiuial  reoati. 
data,  alternate  voice/data  (AVD)  and  other  noii 
IMTS  services. 
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does  not  provide  all  services.*'  Thus,  we 
do  not  believe  that  AT&Ts 
correspondent  relationships  give  it  such 
a  significant  advantage  in  the  non-IMTS 
market  that  v«?ould  lead  to  AT&Ts  being 
able  to  control  the  prices  of  non-IMTS 
offerings. 

57.  Control  of  facilities.  AT&Ts  use 
and  ownership  of  facilities  do  not  give  it 
dominance  in  the  non-IMTS  market. 
AT&T  cannot  exercise  the  degree  of 
unregulated  control  of  facilities  that 
would  allow  it  to  exclude  competition 
and  justify  a  finding  of  dominance. 
Submarine  cables  are  a  joint 
undertaking  of  U.S.  carriers  and  their 
foreign  correspondents.  All  carriers 
have  ownership  interests  in  these  cables 
and  can  purchase  further  IRU  interests 
in  them.  Additionally,  carriers  are  able 
to  use  sateUite  facilities,  which  are 
available  in  large  quantities  world-wide, 
to  provide  service.  We  have  also 
approved  private  submarine  cables 
whose  capacity  will  be  available  to 
carriers  or  non-carriers. ''  Finally,  the 
Commission  remains  actively  involved 
in  the  facilities  planning  and 
consultative  process  and  we  will  still 
require  a  section  214  license  prior  to  the 
construction  of  any  submarine  cable. 

58.  While  AT&T  does  control  most 
entrance  facilities,  they  are  in  fact 
offered  to  all  carriers  on  a  tari^ed 
basis."  The  tariffs  for  these  entrance 
facilities  remain  subject  to  full  scale 
regulation.  Further,  we  retain  oversight 
to  investigate  any  of  AT&Ts  practices 
to  determine  their  lawfulness.  Thus  we 
are  in  a  position  to  prevent  possible 
abuses  based  upon  AT&T's  control  of 
these  facilities. 

59.  A  number  of  parties  also  argued 
that  AT&Ts  vast  domestic  facilities 
network  and  dominance  in  the  domestic 
market  is  reason  to  find  it  dominant  in 
the  non-IMTS  international  market.  We 
do  not  agree.  It  is  true  that  AT&T  is 
dominant  in  the  domestic 
telecommunications  market.**  However, 
as  with  the  entrance  facilities  AT&Ts 
domestic  lines  are  subject  to  full-scale 
regulation.  Further,  a  wide  and  growing 
variety  of  non-AT&T  domestic  facility 
options  for  carriers  and  users  exist.  In 
fact,  a  number  of  non-IMTS  service 
providers  have  their  own  domestic 


"  For  example.  AT4T  does  not  provide  telex 
which  is  the  most  signlncani  non-IMTS  service  in 
terms  of  minutes  and  revenues. 

"  See,  TelOptik.  supra  note  18.  Carriers  will 
have  to  obtain  Section  214  authority  in  order  to 
purchase  capacity  in  these  private  systems. 

"  Entrance  facilities  are  those  facilities  which 
connect  cableheads  or  earth  stations  to  a  carrier's 
switchingcenter.  Some  entrance  facilities  are  jointly 
owned  by  the  carriers. 

"85HqC2dl. 


networks.*'  Thus,  we  do  not  find  that 
AT&Ts  (lomestic  facilities  network  is 
cause  to  find  it  dominant  in  its  provision 
of  non-IMTS  services. 

60.  Disparity  of  resources  and  cross- 
subsidization.  A  number  of  parties 
raised  the  issue  of  AT&Ts  greater 
resources  as  a  source  of  its  dominance 
in  the  non-IMTS  market.  It  is  not 
apparent,  nor  is  it  even  intuitive,  that 
AT&Ts  resources  alone  justify  a  finding 
of  dominance.  First,  AT&T  would  have 
to  make  a  corporate  decision  tc  devote 
its  resources  to  the  non-IMTS  market. 
Given  the  relative  size  of  that  potential 
market  and  its  relative  unimportance  to 
AT&Ts  total  corporate  operations,  such 
a  decision  is  not  necessarily  predictable. 
Second,  if  AT&T  attempted  to  lower  its 
prices  below  marginal  cost  to  drive  out 
competitiors,  it  would  face  a  difficult 
task  in  that  it  would  be  trying  to  drive 
out  several  established  companies  with 
substantial  market  shares.  It  is  not  likely 
that  AT&T  would  expend  its  resources 
in  such  a  mammer.  Also,  even  if  AT&T 
were  able  to  drive  other  carriers  out  of 
the  market,  it  would  quickly  encounter 
new  entry  when  it  attempted  to  raise 
prices  to  reap  monopoly  profits.  Thus,  it 
would  serve  no  purpose  for  AT&T  to 
lose  money  for  some  period  of  time  with 
the  expectation  of  making  the  losses  up 
in  the  future." 

61.  While  we  cannot  conclude  that  the 
above  issues  warrant  a  conclusion  that 
AT&T  is  dominant  in  the  provision  of 
non-IMTS  services,  we  do  recognize  that 
AT&T  holds  a  unique  position  in  the 
provision  of  international  services.  We 
further  recognize  that  the  provision  of 
dominant  and  non-dominant  services 
within  the  same  corporation  raises 
potential  difficulties.*^  Thus,  while  we 
find  AT&T  non-dominant  for  non-IMTS 
services,  we  will  require  it  to  file  an 
accounting  and  cost  allocation  plan 
prior  to  our  actually  streamlining  the 
regulation  of  its  non-dominant  activities. 
This  parallels  the  requirement  we 
recently  set  forth  in  our  order  allowing 
AT&T  to  eliminate  the  separate 


"  While  ATftT  is  a  major  lessor  of  facilities  used 
by  other  non-IMTS  providers,  we  note  that  many  of 
these  providers  have  constructed  their  own 
networks  or  lease  facilities  from  entities  other  than 
AT»T. 

••While  it  might  be  possible  for  ATftT  to  raise 
prices  to  a  level  above  the  competitive  level  but 
below  the  monopoly  level  and  earn  excess  profits 
without  encouraging  entry  in  the  long-run.  we  do  not 
believe  AT4T  would  attempt  such  a  strategy  in  an 
extremely  competitive  and  dynamic  market.  In 
addition.  We  will  continue  to  closely  monitor  the 
market  and  will  take  remedial  action  if  abuses 
occur. 

"  This  is  in  contrast  to  Comsat,  where  a  separate 
subsidiary  structure  is  In  effecl.  See  infra. 
paragraphs  63-66.  See  also.  Communications 
Satellite  Corps..  Mimeo  No.  7025.  released 
September  13. 1985. 


subsidiary  for  Customer  Premises 
Equipment.**  There  we  staled,  "we 
recognize  the  utility  of  accounting  to 
guard  against  cross-subsidization  by 
carriers  that  are  providing  both 
regulated  and  unregulated  services  and 
products."*'  We  do  not  believe  that  it  is 
necessary  to  impose  structural 
separation  to  prevent  harm  to  other  non- 
IMTS  service  providers  because  of  the 
vigorous  and  established  competition  in 
the  non-IMTS  market.'" 

62.  This  accounting  and  cost 
allocation  plan  should  be  designed  to 
segregate  and  identify  separately  the 
costs  and  revenues  attributed  to  AT&Ts 
IMTS  as  opposed  to  its  non-IMTS.  We 
are  especially  interested  in  the 
allocation  of  joint  and  common  costs 
between  IMTS  and  non-IMTS  activities. 
AT&T  should  provide  us  with  a  list  of  all 
joint  and  common  cost  categories  that 
are  used  to  provide  IMTS  and  non-IMTS 
and  the  allocation  methodology  to  be 
employed  to  assign  these  costs.  We  are 
also  concerned  that  AT&T  allocate 
circuits  in  old,  high  cost  cables  and  new, 
lower  cost  cables  fairly.  Similarly,  we 
are  concerned  that  excess  cable 
capacity  held  by  AT&T  for  only  future 
use  not  be  allocated  entirely  to  IMTS 
but  that  there  be  a  reasonable  division 
of  costs  for  these  circuits  between  IMTS 
and  non-IMTS.' > 


*•  Furnishing  of  Customer  Premises  Equipment 
and  Enhanced  Services  by  American  Telephone  A 
Telegraph  Company.  FCC  85-509,  released 
September  30. 1985  [CPE  Decision). 

*•  7d.  at  n.  105.  See  also.  Procedures  for 
Implementing  the  Detariffmg  of  Customer  Premises 
Equipment  and  Enhanced  Services  (Second 
Computer  Inquiry):  and  Amendment  of  the 
Commission's  Rules  to  Provide  for  Nonregulated 
Activities  of  Telephone  Carriers  (Fifth  Report  and 
Order).  49  FR  46378  (November  26. 1984). 

•"  CPE  Decision,  supra.  Paragraph  36.  "Had 
competition  in  [the  CPE]  markets  been  more  firmly 
established,  the  benePits  we  perceived  in  structural 
separation  would  certainly  have  been  smaller.  In 
examining  the  current  state  of  competition  in  the 
CPE  market,  we  conclude,  contrary  to  the  assertions 
of  some  parties,  that  competition  is  vigorous  and 
strong.  In  light  of  this  robustly  competitive 
marketpalce.  our  previous  concerns  that  AT4T  - 
would  be  able  to  displace  competition  and 
reestabhsh  a  dominant  position  in  CPE  have  been 
greatly  reduced." 

"  The  Common  Carrier  Bureau  will  conduct  an 
initial  review  of  the  plan,  prior  to  implementing 
streamlined  regulation  for  ATftTs  non-dominant 
activities.  If  the  Bureau  determines  that  the  plan 
meets  the  concerns  expressed  above.  If  the  Bureau 
determines  that  the  plan  meets  the  concerns 
expressed  above,  it  may  allow  streamlined 
regulation  to  take  effect.  Subsequently,  a  detailed 
review  wilt  be  conducted  with  an  opportunity  for 
interested  parties  to  comment.  This  is  consistent 
with  the  procedures  adopted  in  the  CPE  proceeding. 
See  CPf  Decision  at  n.  107. 
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3.  Comsat 

63.  Due  to  Comsat's  unique  mix  of 
service  offerings  it  is  useful  to  discuss 
Comsat  separately  from  the  other 
service  providers  in  the  international 
market.  Basically,  Comsat  provides  five 
distinct  jurisdictional  services:  space 
segment  services,  multipurpose  earth 
station  services,  television  service,  IBS 
and  end-to-end  services.  Space  segment 
services  are  provided  through  the  Space 
Communications  Division  while  the 
other  four  services  are  provided  through 
the  competitive  subsidiary,  Comsat 
Services  Division,  Inc.**  We  will  discuss 
each  of  these  offerings. 

a.  Space  Segment 

64.  Comsat  is  currently  the  only 
provider  of  INTELSAT  space  segment 
capacity.  We  tentatively  concluded  in 
the  NPRM  that  Comsat  is  dominant  in 
the  provision  of  the  service.  No  party, 
including  Comsat,  objected  to  this 
Hnding. 

65.  We  recognize  that  satellite 
capacity  is  generally  fungible  with 
submarine  cable  capacity  for  most  uses 
and  routes.  Nonetheless,  it  is  preferred 
for  some  service  offerings  and 
geographical  routes"  and  due  to  factors 
such  as  restoration  and  diversity  most 
carriers  and  administrations  prefer  to 
use  a  mix  of  cable  and  satellite 
facilities.**  Therefore,  for  the  purposes 
of  this  initial  deregulatory  effort,  we  will 
limit  our  analysis  by  making  the 
conser\'ative  assumption  that  the  space 
segment  is  a  relevant  sub-market.  Thus, 
Comsat  is  dominant  for  the  provision  of 
this  ser\ice. 

b.  Multi-purpose  Earth  Stations 

66.  In  the  A^PflAf  we  tentatively 
concluded  that  Comsat  is  dominant  in 
its  provision  of  multi-purpose  earth 
station  services.  We  affirm  that  Hnding 
here.  Comsat  is  currently  the  fifty 
percent  owner  and  operator  of  the  seven 
multi-purpose  earth  stations  currently 
operating  in  the  continental  U.S.,  Hawaii 
and  Cuam.  These  are  the  only  earth 
stations  of  this  type  currently  in  service. 
It  is  from  these  earth  stations  that 


*-  While  nol  yet  actually  providing  end-to-end 
services.  Comsat  was  authorized  to  do  so  in 
Aurhorized  User  If  and  has  slated  its  intention  to 
enter  this  market  II  appears  that  Comsat 
International  Comnninicalions.  inc.  wiJI  be  the 
pntity  pnnidmft  the  lialk  of  the  non-iNTELSAT  and 
pon-iNMARSAT  services. 

"  Until  fiber  nptic  cables  are  introduced, 
salelliles  are  the  only  cost  effective  means  of 
Iransmisston  for  difilal  services  as  well  as 
lelei'ision  services.  Further,  salellites  would  appear 
lo  be  the  cost  effeclive  medituD  for  thin  (low 
density!  traffic  patiu. 

•<  We  also  note  that  oui  facility  loading 
guidelines  guarantee  Comsal  a  definite  market 
ihiirc  »f  IMTS  traffic.  See  n.  27.  uipra. 


carriers  generally  connect  with 
INTELSAT  satellites  to  obtain 
international  satellite  service.  While  it  is 
possible,  since  our  Earth  Station 
Ownership  decision,  for  other  entities  to 
construct  new  multipurpose  earth 
stations,  this  does  not  appear  to  be  the 
direction  that  the  marlcet  is  taking.** 
Thus,  we  find  that  multi-purpose  earth 
station  services  have  no  easily 
substitutable  services,  that  this  service 
is  a  distinct  product  market,  and  that 
Comsat  is  presently  dominant  in  the 
provision  of  this  service. 

c.  Television  Service 

67.  In  the  NPRM  we  tentatively 
concluded  that  Comsat  is  rKMi-dominant 
in  the  provision  of  television  service. 
After  reviewing  the  pleadings  pertaining 
to  this  issue  we  now  believe  that . 
Comsat  is  dominant  in  its  provision  of 
this  service.**  Comsat  is  presently  the 
only  provider  of  television  service  and 
has  the  market  power  to  charge 
monopoly  prices  for  this  service.  Thus,  it 
is  reasonable  to  classify  Comsat  as 
dominant  for  this  service.  We  do 
recc^ize,  however,  that  the  market  for 
the  provision  of  television  ser\'!ce 
appears  to  be  on  the  verge  of  expansion. 
A  number  of  carriers  have  been  recently 
authorized  to  construct  TV-only  earth 
stations.*'  Finiher,  as  fiber  optic 
submarine  cables  with  the  capacity  to 
carry  television  signals  are  introduced, 
users  desiring  television  service  will 
have  a  wider  variety  of  service  options 
available.**  Thus,  we  expect  vigorous 
competition  to  develop  in  this  market  in 
the  not  too  distant  future.  Still,  until 
these  plans  for  alternative  sources  of 
television  service  materalize,  we  must 
retain  full  regulatory  oversight  to 
prevent  Comsat  frdm  exploiting  its 
current  position  as  the  only  provider  of 
television  service.  For  this  reason,  it  is 
necessary  to  classify  Comsat  as 
dominant  in  the  provision  of  this 
service. 


■^  Under  the  Comsat  and  AT&T  Meranrandura  of 
Understanding  signed  iuue  3.  laas.  Comsat  will  sell 
its  interest  in  the  multi-purpose  earth  stations  to 
AT&T  by  year-eod  1987.  When  the  sale  is 
completed.  Comsat  would  no  longer  be  dominant  in 
the  provision  of  this  service.  We  would  except, 
however,  that  AT&T  would  then  be  dominant  in  its 
provision  of  multi-purpose  earth  station  services 
unless  competition  for  the  provision  of  this  service 
develops.  We  wifl  make  a  determination  on  this 
issue  when  considering  the  transfer  application. 

**  See  Comments  of  SIN  and  ioint  comments  of 
ABC.  NBC  aad  CBS. 

•'  We  have  also  authorized  a  number  of  IBS/TV 
earth  stations.  Most  of  these,  however,  are  being 
built  so  as  to  only  receive  H*S 

**  Fiber  optic  submarine  (»bles  are  currently 
being  planoed  for  the  Pacific  Ocean.  Atlantic  Ocean 
and  the  Caribbean. 


d.  IBS  and  End-to-End  Services 

68.  We  affirm  our  tentative  uuiclusion 
that  Comsat  is  non-dominant  in  its 
provision  of  IBS  and  eikl-to-end 
services.  VVe  find  the  arguments  raised 
by  those  parties  opposing  this  finding  to 
be  unconvincing.  The  mere  fact  that  a 
service  is  in  its  developmental  stage*  is 
not  sufficient  reason,  by  itself,  to  find 
that  one  carrier  is  dominant.*^  In  any 
event,  IBS  is  cleariy  substitutable  with 
other  non-IMTS  private  line  data 
services  so  that  there  is  no  reason  to 
treat  any  IBS  service  proxider 
differently.  Comsat  has  no  special 
advantage  over  other  earners  in  the 
provision  of  this  non-IMTS  service  that 
would  justify  a  finding  of  dominance.^" 
We  also  find  no  merit  in  a  nuinner  of 
parties'  arguments  that  the  Comsat 
name  and  its  PTT  relations  give  it  sn 
unfair  advantage  over  its  coirpetitors. 
Many  of  the  other  non-IMTS  service 
providers  are  well-estabUshed  in  the 
marketplace  and  have  well  established 
PTT  relations. 

69.  Most  of  those  parties  opposed  to 
our  finding  Comsat  non-dominant  for  its 
competitive  service  offerings  expressed 
concern  over  Comsat's  ability  to  engage 
in  anticompetitive  behavior  due  to  the 
fact  that  it  also  engages  in  activities  in 
which  it  possesses  market  power, 
especially  its  monopoly  provision  of 
space  segment.  We  believe,  however, 
that  sufficient  structural  and 
administrative  safeguards  are  currently 
in  place  to  minimize  any  dangers  that 
might  surface  from  the  streamlining  of 
Comsat's  competitive  activities.  These 
safeguards  include  the  structural 
separation  of  Comsat's  competitive  and 
non-competitive  jurisdictional  activities 
as  well  as  extensive  financial  reporting 
requirements.' ' 


•»  See.  American  Satellite  Corp,  55  FCC  2d  1. 2 
(1875). 

'"For  example.  UU  was  the  first  carrier 
authorized  to  provide  IBS  service  and  the  first 
carrier  to  construct  an  PBS  earth  station. 

^'  The  stractorat  separation  of  Comsat  activities 
has  developed  in  a  series  of  Commission  orders  and 
has  minimized  the  possibility  of  cross-subsidization 
from  Comsat's  dominant  to  its  non-dominant 
activities.  Further  orders  provide  for  separate 
accounting  treatment  for  monopoly  and  competitive 
services  and  assure  arms-length  dealings  between 
the  competitive  and  space  segment  divisions. 
Communications  SatelKte  Corp..  Mimeo  No.  7025. 
released  September  13. 1985:  Changes  in  the 
Corporate  Structure  and  Operations  of  the 
Communication  SaleHife  Corporation.  90  FCC  2d 
1159(19«2)  (First  Structure  Order),  recon..  93  FCC  2d 
701  (1983}  (First  Stnictnre  Recon  ):  Secwtd 
Meworandmn  Opinion  and  Order.  97  FCC  2d  145 
(1»»«)  (Second  Stnicture  Order),  recon  ,  99  FXX:  2d 
1040  (18B4)  (Second  stnicture  Recon):  Report  and 
Order.  FCC  84-178,  50  FR  18304  (April  30,  1985) 
(Final  Structure  Order). 
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70.  We  do  not  believe  that  the  Comsat 
subsidiary  offering  corapetitive  services 
has  any  substantial  advantage  over  any 
other  carrier  offering  the  same  or  similar 
services.  Comsat  International  must 
take  space  segment  from  Comsat 
pursuant  to  the  same  tariff  under  which 
other  carriers  take  s{>ace  segment 
Further,  contrary  to  the  arguments 
raised  by  some  commenters,  Comsat 
Internatiooal  has  no  advantage  over 
other  carriers  merely  because  Comsat  is 
the  U.S.  representative  to  INTELSAT. 
Comsat  must  treat  Hnrps^t  International 
as  it  does  any  other  carrier  with  respect 
to  information  received  from  INTELSAT. 
This,  any  information  from  INTELSAT 
available  to  Comsat  International  is 

■  available  at  the  same  time  to  all  other 
carriers.  To  the  extent  that  some  beneFit 
may  flow  to  the  subsidiary  because  of 
its  association  with  the  parent 
corporation,  we  do  not  believe  that  any 
such  indirect  benefit  warrants 
classifying  the  subsidiary  as  dominant 
for  IBS  and  other  end-lo-end  services. 

71.  Finally,  the  Commission  requires 
Comsat  to  submit  monthly  and  yearly 
financial  statements  as  well  as  a 
consolidated  capitalization  plan.  In 
these  filings  Comsat  must  not  only 
submit  information  by  subsidiary  but  it 
also  must  treat  the  various  non- 
jurisdictional  activities  in  Comsat 
International  separately.''*  Thus,  the 
Commission  will  be  m  a  position  to 
detect  any  attempts  on  the  part  of 
Comsat  at  cross-subsidization  or  other 
anticompetitive  behavior.^'  We 
therefore  find  Comsat  non-dominant  in 
the  provision  of  competitive  non-IMTS 
services  (IBS  and  end-to-end  services). 

4.  Foreign  Owned  Carriers 

72.  In  the  NPRM  we  proposed 

maintaining  full  regulation  for  all  foreign 
owned  carriers  providing  international 
service.'*  That  is.  all  foreign  owned 


"  Thu«.  Comnat  International  has  separate  line 
item*  in  all  of  its  reports  for  multi-purpou  earth 
stalioRs.  US  and  INTEL  SAT  iurisdictional 
actixities.  We  recognize  thai  television  aervice, 
which  we  find  to  be  a  dominant  service  offering,  is 
not  currently  hroken  out  in  Comsat's  reports. 
iiowever,  we  expect  that  data  froni  tekrvsion* 
services  will  be  reported  under  the  category  of 
mulii-putpoM  aatik  station  senrice*.  A«  bolfa  afe 
dominant  activitia*  there  is  no  danger  of  cross- 
subsidizalHon. 

"A  mjitiber  of  parties  cited  past  Commtssion 
slatenuHits  cntuniif;  our  oonlinued  ovenigbt  of 
Comsat  ituiivities.  We  intend  to  continue  onr 
oversight  of  Comsat's  raonopoJy  and  dominant 
services.  However,  streamlined  regulation  will 
apply  to  those  services  provided  by  Comsat  which 
are  offerod  in  a  cocipetitHre  enTiraoment 

'«  We  yfopowd  in  (he  /V/Wlf  to  derine  foretgn 
owned  carriers  as  any  entity  that  would  i>e  unable 
to  hold  a  station  license  under  Section  310  of  the 
Communications  Act.  The  Section  310  guidelines 
present  seirerai  owiwstiiv  and  natiaaalily 
scenarios,  'la  avoid  confusion,  we  wiH  adopt  here  » 


carriers  wouU  be  doaunant  iiof  ali 
services  to  all  foreign  points.  We 
coataue  to  have  concerns  about 
reciprocity  (market  entry)  as  well  as 
market  distortions  (unequal 
interconnection  and  discrimination)  (hat 
may  occur  due  to  {«eign  owned  carriers 
operating  in  concert  with  their  parent 
organization.  Therefore,  as  a  threshold 
matter,  all  farei^  owned  carriers  will 
be  considered  dominant  The  Boat 
efficient  way  to  encourage  the  granting 
of  operating  agreements  and  to 
discourage  market  distortions  i«  to 
classify  all  forei^  owned  camets  as 
dominant.  This  classification,  coupled 
with  the  monitoring  <rf  tfae  operating 
practices  of  foreign  owned  carriers  and 
the  direct  conditioning  of  specific 
section  214aud>orixations  on  the 
granting  of  <^a^ting  agreements  and  on 
the  filing  of  specific  traffic  and  revemie 
data  should  assure  that  our  policy  goals 
are  met.'* 

73.  We  believe  that  it  is  in  the  public 
interest  to  dosely  monitor  foreign 
bwned  carriers'  operating  arrangements 
and  tariffs  to  ensure  that  markets  are    - 
not  manipulated  in  such  a  way  that 
harms  US,  based  carriers,  (J.S.  interests 
and  \i&.  users.  Thus,  we  will  condition 
Section  214  authorizations  granted  to 
foreign  owned  carriers  to  require  these 
entities  to  submit  quarterly  country-by- 
country  revenue  and  traffic  reports  for 
all  the  coimtries  which  they  provide 
service.  This  will  allow  us  to  monitor 
transiting,  refiling  and  return  flow  traffic 
patterns.'*  Further,  we  remain 


simpler  and  we  beKeve  a  mok  usefal  ovmerahip 
test  to  detennae  if  a  carrier  is  faraisn  owned  lot  the 
purposes  ofiaiplfnarnugg  inleroatioiial  cooi^titive 
carrier  policies.  Because  of  the  importance  we  place 
on  reciprocity  and  fairness,  a  U.S.  carrier  which  is 
over  ISX  directly  or  indirectly  foreign  9%*n«d  by  a 
foreign  teiecommmications  entity  or  on  wteae 
board  of  directors  an  employee,  ageot  or 
representative  of  a  foreign  telecommunications 
entity  sits  shall  be  considered  to  be  foreign  owned 
for  the  purposes  of  impleiBCfilfiig  international 
competitive  carrier  policies.  We  oerlainty  lecogniie 
that  some  large  iDvestroents  nuy  be  passive  and  in 
those  instances,  or  for  other  good  public  policy 
reasons,  waivers  may  be  granted.  We  may 
imptemeni  this  waiver  (KiKcy  under  oHr  public 
interest  standard  on  a  camer-by-canier  or  oountry- 
by-couatry  basis.  In  addition,  w«  recognixe  that 
some  debt  holdings  or  small  equity  investments  may 
nOi  be  passive  and.  thus,  warrant  the  imposition  of 
dominant  carrier  status  even  if  the  forei^ 
ownership  requixenents  are  not  laeL  On  our  own 
nation  or  thnnigh  the  filiojs  of  iolerested  parties  we 
may  determine  that  full  regulatory  oversight  best 
serves  the  public  interest  and  is  consistent  with  our 
policy  to  obtaiB  reciprocity  and  fairness. 

"  TDX  argues  that  it  should  be  coosidered  oon- 
dontinant  to  the  United  i^i»yt^»°  We  are  not 
equipped  however,  lo  consider  the  dooKstic 
markets  af  foreign  mualrie*  TIiub.  we  find  it 
sufficient  here  that  TDX's  parent  is  based  in  the 
United  IGngdom  and  operates  a  carrier  (>4ercary)  in 
the  UX  We  therefore  Had  TDX  lo  be  domioaot 

'*  Foreign  owned  canters  wonU  He  data  an  all 
U.S.  outbauBd  tra£f>c  carried,  indi rating  ail 


concerned  about  the  opening  of  foreign 
markets  to  U3.  carriers.  Thus,  we  wiU 
also  consider,  or  a  case-by-case  basis, 
attaching  conc^tions  on  Section  214 
certificates  filed  by  foreign  owned 
carriers  relating  to  reciprocal  entry  by 
additional  U.S.  carriers.  Under  th^ 
requirements  we  could,  for  example. 
cmdition  an  authorization  granted  to  a 
foreign  owned  carrier  to  provide  service 
between  the  U.S.  and  the  jurisdiction  of 
its  parent  or  some  other  jurisdiction 
within  its  parenf  s  control  on  the 
granting  of  operating  agreements  to 
addititmal  U.S.  carriers  for  a  particular 
service  and  traffic  path. 

E.  ImpleBtentalion  of  Internatiooal 
Competitive  Carrier 

74.  In  the  NPRM  we  proposed 
streamlining  certain  tariff  and  facilities 
licensing  r^oiatians  for  non-dominant 
international  carriers.  With  the 
excepticMi  of  a  few  adjustments  we 
adopt  the  proposals  as  contained  in  the 
NPRM. 

75.  A  number  of  parties  argued  that 
we  should  move  directly  to  forbearance 
for  non-dominant  carriers  based  upon 
our  dcMiestic  experiences  with 
Competitive  Carrier.  We  still  believe, 
however,  that  streamlining  is  a  better 
first  step  in  this  dynamic  and  citms^m^ 
market  As  we  gain  experience  with 
streamlined  regulation  and  as  the  new 
international  market  structure  evolves 
further,  we  wiU  be  in  a  better  position  to 
evaluate  additiooial  streamlining  and 
forbearance  options. 

1.  Tariff  Requirements 

7B.Inthe  /VRRAf  we  tentatively 
proposed  to  subject  the  tariffs  of  non- 
dominant  carriers  to  the  streemliaed 
rules  developed  in  the  domestic 
Competitive  Carrier  proceedings. 
Specifically,  we  proposed  that  tariffs 
filed  by  carriers  for  services  for  which 
they  have  been  fotind  to  be  non- 
dominant  are  presumptively  lawful 
Further,  only  fourteen  days  advance 
notice  would  be  required  before  tariffs 
for  non-dominant  services  take  effect 
and  (61.38  economic  and  cost  soppoit 
data  wonid  not  be  required  to  suppoit 
these  tariffs.  Fmally.  we  proposed  that 
the  standard  of  review  to  suspend  tariffs 
for  non-dominant  services,  as  in  the 
domestic  market,  would  be  whefter  the 


terminating  points  as  well  as  data  on  all  U.S. 
inbound  traffic  indicating  all  originating  poinU.  TW 
Section  214  aatkariaatioa  would  also  be  coadilioned 
oa  tlK  bireisD  owned  cairicn  Bling  ma^  ancillary 
operating  agfeeaMnts  wntind  ialo  by  tiwaiirlvfi  or 
Ihetr  pateats/afiiliatea  Itet  affect  traffic  and 
revenue  flaiws  to  ar  baai  the  United  Suies.  Theae 
quMletljr  FCfXMts  wwdd  be  Had  within  90  dajrs  from 
the  end  of  the  calendar  quarter. 
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injury  to  competition  which  would  result 
if  the  tariff  were  allowed  to  take  effect 
is  greater  than  the  harm  to  the  public 
from  not  allowing  the  tariff  to  take 
effect.  The  burden  of  proof  will  be  on 
the  party  asking  that  the  tariff  not  be 
allowed  to  take  effect. 

77.  No  party  had  any  objections  to  our 
proposals  for  streamlining  the  tariffs  of 
non-dominant  carriers.  Thus,  we  adopt 
the  streamlined  tstriff  requirements  as 
contained  in  the  Notice.  TRT  argued 
that  we  should  impose  a  requirement  on 
Western  Union  to  certify  that  it  is  in 
compliance  with  the  RCCA.  We  do  not 
believe  this  to  be  necessary.  However, 
we  do  caution  all  carriers  to  which  the 
RCCA  applies,  that  this  proceeding  does 
not  in  any  way  change  their 
interconnection  and  tariffing 
responsibilities  under  that  Act 

2.  Facilities  Licensing  Requirements 

78.  In  the  NPRM  we  proposed 
streamlining  the  facilities  licensing 
requirements  for  non-dominant  carriers. 
Specifically,  we  proposed  that  once  a 
non-dominant  carrier  obtained  initial 

5  63.01  certification  to  provide  service  to 
a  specific  country  that  carrier  would  not 
be  required  to  file  further  applications  to 
add  circuits  or  change  facilities  to 
provide  services  within  that  same 
product  market  to  serve  that  country. 
Rather,  a  non-dominant  carrier  would 
merely  file  notification  of  the  added 
circuitry  on  a  country-by-country  basis. 
We  adopt  this  proposal  here." 

79.  The  streamlining  of  the  section  214 
facihty  authorization  process  will  not 
adversely  affect  our  oversight, 
monitoring  or  facilities  planning 
responsibilities.  In  fact  we  now  grant  a 
variety  of  blanket  certifications. 
International  carriers  provide  a  wide 
range  of  detailed  information  that 
enables  us  to  carry  out  our 
responsibilities  e^iciently  and 
effectively.  This  includes  circuit  status 
reports,  activation/usage  plans.  §  43. 61 
data  (e.g..  revenues,  messages  and 
minutes)  and  S  43.52  documents  (e.g.. 
contracts  and  operating  agreements). 
Additionally,  international  carriers  and 
the  Commission  continue  to  participate 
in  the  facilities  planning  process. 

80.  Thus.  U.S.  carriers  not  found  to  be 
dominant  for  the  provision  of  a  specific 
product  will  be  required  only  to  file  an 
initial  application  under  §  63.01  in  order 
to  provide  such  a  product  to  an 
additional  geographic  market  or  to 


initially  provide  such  a  product  to  an 
overseas  market.  Separate  §  63.01 
applications  will  be  required  to  initiate 
IMTS,  non-IMTS.  television,  space 
segment  or  multi-purpose  earth  station 
services.  In  the  application  for 
certification  to  initiate  service  to  a  given 
country  a  carrier -should  include 
adequate  information  for  us  to  make  a 
finding  as  to  the  issue  of  non- 
dominance.  After  obtaining  certification 
to  provide  a  service  to  a  particular 
geographic  market  as  a  non-dominant 
carrier,  the  carrier  will  then  only  be 
required  to  report  circuit  additions  on  a 
semi-annual  basis.  In  order  to  facilitate 
our  monitoring  of  the  international 
markets  when  reporting  circuit 
additions,  carriers  should  note  the 
specific  services  for  which  the  circuits 
are  being  used  (e.g..  IMTS.  telex.  IBS, 
private  line,  etc.)  as  well  as  the  country 
served." 

81.  Due  to  the  size  and  scope  of  the 
facilities,  even  non-dominant  carriers 
will  be  required  to  file  applications  to 
participate  in  the  construction  of  all 
major  facility  projects  such  as 
transoceanic  submarine  cables.  Further, 
non-dominant  international  carriers  will 
also  be  required  to  file  applications  to 
acquire  capacity  from  any  futiu«  private 
cable  or  satellite  sources. 
Authorizations  on  these  projects  are 
necessary  for  our  long-range  faciUties 
planning  responsibility  as  well  as  to 
assure  the  compliance  with  any 
conditions  placed  on  private  systems.™ 

82.  Two  user  associations,  ADAPSO 
and  ICA.  commented  at  some  length  on 
requirements  to  discontinue  service. 
Implicit  in  the  NPRM  was  a  notice 
requirement  of  fourteen  days  to 
discontinue  service,  the  same  as  the 
domestic  requirement.  According  to 
these  parties  the  process  of  finding 
substitute  international  private  line 
service  can  take  three  months  or  more 
due  to  the  need  to  co-ordinate  service 
between  a  PTT.  a  U.S.  international 
carrier  and  a  domestic  carrier.  Thus, 
ADAPSO  proposed  a  120  day  notice 
requirement  to  discontinue  service.  No 
carrier  objected  to  this  proposal. 

83.  We  recognize  that  differences 
between  the  international  and  domestic 


"These  semi-annual  filings  will  be  filed  on  a 
consolidated  basis  on  February  1  (covering  facilities 
over  which  service  was  initiated  during  the 
preceding  |uly  1  to  December  31  period)  and  August 
1  (covering  facilities  over  which  service  was 
initiated  during  the  preceding  January  1  to  June  30 
period)  of  each  year. 


"At  the  present  time  the  monthly  circuit  status 
reports  of  some  carriers  are  treated  as  confidential 
for  several  months.  Since  we  believe  that  circuit 
additions  should  be  public  as  they  are  for  domestic 
non-dominant  carriers,  non-dominant  international 
carriers  are  required  to  file  their  semi-annual  circuit 
addition  data  separately  from  their  monthly  circuit 
status  reports.  Also,  any  carriers  not  currently  filing 
monthly  circuit  status  reports  will  also  be  required 
to  file  the  semi-annual  circuit  addition  information. 

"This  is  consistent  with  our  recent  policy 
statements  coiKeming  private  submarine  cables 
and  separate  satellite  systems. See.  TeJOplik, 
Separate  Systems,  supra,  at  paragraph  127. 


markets  exist.  Due  to  this  fact 
regulations  must  be  tailored  to  fit  the 
specific  market  circumstances.  It  is 
important  that  users  are  assured  that 
they  will  not  encounter  service 
interruptions.  Thus,  we  will  require  non- 
dominant  carriers  to  give  120  days 
notice  prior  to  discontinuing  service. 

III.  Conclusion 

84.  Our  experience  with  Competitive 
Carrier  in  the  domestic  market  has 
shown  that  we  can  successfully 
eliminate  unnecessary  and  burdensome 
regulations,  benefitting  both  carriers  and 
users.  Given  the  dynamic  growth  in  the 
international  telecommunications 
market,  it  is  now  proper  to  increasingly 
rely  on  market  forces  and  to  streamline 
the  regulations  for  non-dominant 
carriers.  This  will  allow  carriers  to 
operate  more  efficiently  and  will  allow 
them  to  better  respond  to  customers 
needs. 

85.  Our  analysis  leads  us  to  conclude 
that  international  telecommunications 
are  properly  divided  into  IMTS  and  non- 
IMTS  product  markets.  Exceptions  to 
this  general  market  division  are 
INTELSAT  space  segment,  multi- 
purpose earth  station  services  and 
television  services  which  each 
constitute  separate  markets.  Further,  we 
conclude  that  each  country  represents  a 
separate  geographic  market.  Based  upon 
these  market  definitions  we  conclude 
that  only  AT&T  and  the  primary  service 
providers  of  IMTS  for  noncontiguous 
domestic  points  are  dominant  for  the 
provision  of  IMTS  service.  We  further 
conclude  that  no  carrier  presently 
providing  non-IMTS  service  is  dominant. 
The  only  exception  to  these  general 
findings  are  foreign  owned  carriers  who 
are  dominant  for  all  services  to 
countries  where  they,  their  parent  or 
some  affiliate  operate  or  have  a 
franchise.  We  find  Comsat  to  be 
dominant  in  the  provision  of  INTELSAT 
space  segment,  television  service  and 
multi-purpose  earth  station  services  and 
non-dominant  in  the  provision  of  IBS 
and  other  end-to-end  services. 

IV.  Ordering  Clauses 

86.  Accordingly  it  is  ordered  pursuant 
to  sections  4(i),  4(j),  201-205,  2ia  220, 
403  and  404  of  the  Communications  Act 
of  1934,  47  U.S.C.  154(i),  154(j).  201-205. 
218. 220,  403,  and  404,  the  policies,  rules, 
and  requirements  set  forth  herein  are 
adopted. 

87.  It  is  further  ordered  that  the 
motion  for  leave  to  file  late  comments 
filed  by  TRT  Telecommunications 
Corporation  is  granted. 

88.  It  is  further  ordered  that  the 
motion  for  leave  to  file  late  reply 
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comments  filed  by  Internatkuuil  Relay, 
inc.  is  granted. 

89.  It  is  further  ordered  that  the 
additional  pleadings  filed  by  The 
Hawaiian  Telephone  Company  are 
accepted. 

90.  It  is  further  ordered  that  the 
American  Telephone  and  Telegraph 
Company,  if  it  desires  to  provide  non- 
IMTS  services  on  a  streamlined  basis, 
shall  nie  a  cost  allocation  and 
accounting  plan  as  set  forth  herein. 

91.  It  is  further  ordered  that  §  63.09  of 
the  rules,  as  set  forth  in  Appendix  A  is 
adopted. 

92.  It  is  further  ordered  that  those  -^ 
carriers  identified  herein  as  providing   ' 
non-dominant  international  services, 
shall  apply  the  streamlined  regulations 
identified  herein  to  such  services  thirty 
days  after  publication  of  this  order  in 
the  Federal  Register. 

93.  It  is  further  ordered  that 
applications  on  file  after  the  time  period 
specified  in  the  preceding  paragraph 
which  under  these  rules  would  not  have 
to  be  filed  may  be  dismissed  by  the 
staff. 

94.  It  is  further  ordered  that  CC 
Docket  No.  85-107  remain  open  for 
additional  proceedings  upon  further 
order  of  the  Commission. 

95.  It  is  further  ordered  that  the  staff  is 
delegated  authority  to  prescribe  a 
reporting  format  for  foreign  owned 
carriers  if  such  action  appears 
necessary. 

96.  It  is  further  ordered  that  the 
Secretary  of  the  Commission  shall  cause 
the  Report  and  Order  to  be  published  in 
the  Federal  Register  and  shaii  mail  a 
copy  of  this  decision  to  the  Chief  tor 
Advocacy  of  the  Small  Business 
Administration. 

Federal  Comiminicatioiw  Commission. 

WiHiam  |.  Tricarico, 

Secretar}; 

Appendix  A 

PART  63— (AMENOEO) 

Section  63.09  is  added  to  47  CFR  Part 
63  to  read  as  follows: 

SS3.09    Special  procMfeiras  tor  non- 
dominant  international  services. 

(a)  Any  party  that  would  be  a  non- 
dominaot  international  communications 
service  provider  must  file  an  appHcation 
pursuant  to  5  63.01  for  certification  to 
initiate  that  service  to  any  geographic 
market  or  to  construct,  acquire  or 
operate  lines  in  any  new  major  common 
carrier  facility  project  or  to  acquire  or 
operate  any  facility  offering  capacity  on 
a  non-common  carrier  basis. 

(b)  Any  party  certified  to  provide  non- 
dominaat  internatioaal  communicatioas 
services  to  a  particular  geoigrapliic 


market  shall  report  circuil  additions  on 
a  seoii-annual  basis.  Circuit  additions 
shoukl  indicate  the  specific  services 
provided  {e^.  IMTS  or  telex)  and  the 
country  served.  These  reports  shall  be 
filed  on  a  coesoli  dated  Insis  on 
February  1  (covering  fecilities  over 
which  serviee  was  initiated  during  the 
preceding  July  1  to  December  31  period) 
and  August  1  (covering  facilities  ov» 
which  service  was  initiated  during  the 
preceding  January  1  to  June  30  period)  of 
each  year. 

(c)  Any  party  certified  to  provide  non- 
dominant  international  communications 
services  to  a  particular  geographic 
market  is  required  to  give  120  days 
notice  prior  to  discontinuing  service  to 
that  geographic  market. 

{FR  Doc  8S-27874  Filed  11-21-85: 8:45  amj 
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47  CFR  Part  68 

[CC  Docket  No.  •1-21«;  RM-SMS;  RM-3195; 
RII-320C;  RW-3227;  nM-S3t3;  RM-331C; 

mi-332»:  tm-aymi  rm-ssoi;  RM-aszc; 

RM-3530;  RM-4e54;  RM-40tf:  FCC  85-6641 

Connection  of  Telephone  Equipment, 
Systems  and  Protactive  Apparatua  to 
the  Telephone  Network 

A06HCV:  Federal  Comnronications 

Contmission. 

ACTION:  Fmal  rule. 

SUMMARY:  The  Commission  has  granted 
in  part  and  denied  in  part  petitions  for 
reconsideration  oi  Amendment  of  Part 
68  of  the  Coamussion  's  Rules 
Concerning  Connection  of  Equiptnent, 
Systems  and  Protective  Apparatus  to 
the  Telephone  Network  (Second  Report 
and  Order).  CC  Docket  81-216,  49  Fk 
48714  (December  14,  lfl64]  filed  by 
AT&T  Information  Systems,  Inc  and 
Verilink  Corporation.  In  The  Second 
Report  and  Order  the  Commission 
adopted  technical  Part  68  standards  for 
FCC  registration  and  interconnection  to 
the  telef^ione  network  of  customer- 
provided  terminal  equipment  osed  in 
conjunction  with  digital  transmission 
services.  Specifica%,  the  Commission 
has  adc^ted  a  new  \  68,228,  to  permit 
FCC  re^tration  erf  d^al  systons 
components,  modified  {  68^18(b)(6).  to 
permit  disconnection  of  terminal 
equipment  from  subrate  digital  aervices 
witlwttt  prior  notificatioo  to  the 
telephone  company,  and  modified 
§§  68.3(bb),  68.3(cc).  Figure  68.3(1)  and 
§  68.308(b)(5Hi).  to  xaxae  clearly  specify 
the  location  of  the  network  interface. 
The  Coramis^on  denied  requests  to 
adopt  Part  68  limitations  for  allocation 
of  cable  loss  between  the  customer  and 
the  telephone  company,  to  impose 


standards  for  bipolar  violations,  «id  to 
express  longitudinal  balance  limitations 
in  terms  of  kmgitodinal  voltages.  The 
Commission  also  declined  to  require 
that  network  channel  terminating 
equipment  contain  loopback  testing 
capability  as  a  condition  of  registration. 
EFFECTIVE  DATE  January  2, 1988. 

AnOHEtsct;  Federal  Commanications 
Commission,  Washington,  DC  20554. 

FOR  FURTMER  RyOWMATIOM  CONTACT: 

Patrick  Donovan.  Federal 
Communications  Commission. 
Washington.  DC  20554  (202)  634-1832. 

SUFPLEMENTAIIY  information: 

List  of  Sub  jads  in  €7  CFR  Part  li 

Administrative  practice  and 
procedures.  Communications  common 
cancers.  Communications  equipment. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Memorandan  Opinian  and  Order 

In  the  Matter  of  Petitions  Seeking 
Amendment  of  Part  68  of  the  Coimnission's 
Rules  Concemjflf  Connection  of  Telephone 
Equipment.  Systems  and  Protective 
Apparatus  to  the  Telephone  Network  and 
Notice  of  Inquiry  into  Standards  for  ladusion 
of  One  and  Two-line  Business  aad 
Residential  Service  in  Part  68  of  the 
Commission's  Rales:  CC  Docket  No.  81-216. 
RM-2845,  RM-3185.  RM-420a  RM-3227,  RM- 
32B3.  RM-3316,  RM-3329,  RM-334a  RM-3501. 
RM-3526,  RM-3530.  RM-W54.  and  RM-4087. 

Adopted  October  15, 1985.        • 

Released  October  25, 1985. 

By  the  Commissisn:  Cosunissioner  Quello 
coDcuiring  in  the  result 

1.  Before  the  Commission  are  requests 
for  clarification  and/w  reconsideration 
filed  by  ATftT  information  Systems,  Inc. 
(ATT-IS)  and  Verilink  Corporabon 
(Verilink)  of  Amendment  of  Part  68  of 
the  Commission  s  Rules  Concerning 
Connection  of  Equipment,  Systems  and 
Protective  Apparatus  to  the  Telephone 
Network  (Second  Report  and  Order),  CC 
Docket  No.  61-216,  «  FR  48714 
(December  14, 1984).  Responsive 
pleadings  iMve  been  filed  by  the 
Independent  Date  Communications 
Manufacturers  Association  (IDCMA), 
several  Bell  System  Operating 
Companies  (BOCs),'  and  GTE  Service 


'  The  Bell  Telephone  Com^emy  of  Pennfylvania. 
The  Cheaapeake  and  Patamac  Telephone 
CotapanieK  Tht  Oiaawmii  Slate  Telefil>«na 
Companies:  liUnois  Set]  Tetephone  Company: 
Indiana  Bell  Teleptwne  Company.  Incorporated: 
Michigan  Bell  TeleptMine  Compaiiy:  Nevada  Bell. 
New  Enjiland  Telephone  and  Telejjraph  Company: 
Ne«  (ersejr  Bell  Telephone  Company:  New  Yortt' 
XeiepiKNK  Campany:  The  Ohio  Bell  Tetephone 
Coaipany:  fatMc  Bell:  South  Central  Belt  Telephone 
Company.  Soulltern  Bell  Telephone  and  Telegraph 
Company:  Sowttmregtern  Beit  Telephone  Company 
and  Wisconain  Beit.  Inc. 


48204       Federal 


Register  /  Vol.  50.  No.  226  /  Friday.  November  22,  1985  /  Rules  and  Regulations 


Corporation  (GTE).  For  the  reasons 
stated  below,  we  grant  in  part  the 
requests  for  reconsideration  and 
clarification. 

Background 

2.  In  Amendment  of  Part  68  of  the 
Commission 's  Rules  Concerning 
Connection  of  Equipment,  Systems  and 
Protective  Apparatus  to  the  Telephone 
Network  (Notice  of  Proposed 
Rulemaking),  "Interconnection  Order", 
CC  Docket  No.  81-216,  94  F.C.C.2d  5 
(1983).  stay  denied.  Order,  Mimeo  No. 
1503  (Common  Carrier  Bureau),  released 
December  23, 1983.  recon.  denied.  FCC 
84-145.  released  April  27. 1984,  the 
Commission  determined  that  telephone 
conmion  carriers  had  failed  to  justify 
restrictive  tariff  provisions  prohibiting 
customers  from  providing  their  own 
terminal  equipment  employed  in 
conjunction  with  carrier  provided  digital 
transmission  service,*  and  that  this 
equipment  would  be  considered 
customer  premises  equipment  (CPE) 
under  Computer  II.  *  (Terminal 
equipment  used  in  conjunction  with 
digital  services  is  generically  referred  to 
as  network  channel  terminating 
equipment  (NCTE).)  This  decision  also 
gave  notice  of  proposed  rulemaking  to 
amend  Part  68  of  the  rules  to  adopt 
technical  standards  for  NCTE  to  ensure 
that  NCTE  provided  by  the  customer 
would  not  harm  the  telephone  network. 
In  the  Second  Report  and  Order,  supra. 
the  Commission  reviewed  the 
responding  parties'  comments  and 
proposals  and  adopted  amendments  to 
Part  68  to  create  registration  standards 
for  NCTE.  These  interconnection 
standards  included,  inter  alia,  signal 
power  limitations,  billing  protection 
standards,  longitudinal  balance 
limitations,  hazardous  voltage 
limitations,  line  oscillation  protection 
limitations,  and  associated  deHnitional 
and  editorial  amendments.  In  the  instant 
petitions.  ATT-IS  and  Verilink  request 
reconsideration  and/or  clarification  of 
several  aspects  of  the  interconnection 
standards  adopted  by  the  Commission. 


'The  primary  digitarservices  offered  by 
telephone  carriers  are  subrale  services,  whicfi 
operate  a(  Z4.  4A  9A  or  S6  thousand  bits  per 
second  (kbps).  and  high  capacity  service,  also 
referred  to  as  DS-1.  which  operates  at  1.544  million 
bits  per  second  (Mbps). 

'Amendment  of  i  64.702  of  the  Commissions 
Rules  and  Regulations  (Second  Computer  Inquiry), 
77  F.C.C.2d  50  (1980)  (Final  Decision). 
reconsideration.  84  FCC Jd  50 (1980).  further 
reconsideration.  88  F.CC.2d  512  (1981),  affd  sub 
nom.  CCIA  v.  FCC. 683  F.2d  198  (DC.  Cir.  1982). 
cert,  denied  ioa  S.  Ct.  2109  (1983).  In  Amendment  of 
S  64.702  of  the  Commission's  Rules  and  Regulations 
(Third  Computer  Inquiry).  CC  Docket  No.  B5-229, 
FCC  85-397.  released  August  16. 1985,  the 
Commission  will  reexamine  the  treatment  of  NCTE 
as  CPE  subject  to  structural  separation. 


These  concern  separate  registration  of 
NCTE.  location  of  the  network  interface, 
cable  loss  notification  requirements, 
longitudinal  balance  requirements, 
loopback  testing,  line  oscillation 
protection  limitations,  shorting  jacks 
and  bipolar  violations.  We  will  discuss 
and  resolve  each  of  the  parties'  requests. 

Arguments  and  Discussion 

3.  Location  of  the  Network  Interface. 
In  the  Second  Report  and  Order  the 
Commission  adopted  certain  technical 
standards  for  direct  connection  of 
customer  provided  terminal  equipment 
to  digital  services.  ATT-IS  states  that 
some  of  these  specifications  were 
originally  submitted  by  AT&T  in  its 
petition  for  rulemaking,  RM  4087,  in 
which  it  requested  that  Part  68  be 
amended  to  permit  direct  connection  of 
digital  private  branch  exchanges  (PBXs) 
to  the  telephone  networic,  and  that  they 
were  subsequently  employed  by  the 
BOCs  in  their  proposed  interconnection 
standards  for  customer  provided  NCTE. 
However,  these  interface  specifications 
were  originally  submitted  to  the 
Commission  by  AT&T  prior  to  the 
Conunission's  decision  in  its 
Interconnection  Order  that  found 
unlawful  carrier  tariffs  prohibiting 
customer  provision  of  NCTE  According 
to  AT&T-IS,  these  specifications  assume 
the  interface  to  be  between  the  customer 
provided  terminal  equipment  (such  as 
digital  PBXs)  and  carrier  provided 
NCTE,  whereas  the  correct  location  of 
the  interface  is  between  carrier 
transmission  facilities  and  customer 
provided  NCTE.  Accordingly,  AT&T-IS 
proposes  modifications  to  portions  of 
5  68.3{bb),  47  CFR  6a3(bb),  concenung 
the  definition  of  tie  trunk  transmission 
interfaces,  the  through-gain  table  in 
§  68.308(b)(5)(i).  47  CFR  68.308(b)(5)(i), 
and  Figure  68.3(j).  concerning  the  zero 
level  decoder  test  configuration  for 
digital  channels.  It  states  that  these 
changes  will  specify  the  network 
interface  in  a  generic  manner  rather 
than  in  terms  of  specific  equipment 
initially  contemplated  in  RM  4087. 
IDCMA  states  that  ATT-IS  has  not 
sufficiently  detailed  its  objections  to  the 
interface  adopted  by  the  Commission. 
While  some  of  the  interface 
specifications  adopted  in  the  Second 
Report  and  Order  apply  only  to  certain 
types  of  equipment  attached  to  digital 
services,  it  may  be  preferable  to  retain 
the  more  specific  language  of  the 
specifications  adopted  by  the 
Commission  rather  than  the  more 
general  language  proposed  by  ATT-IS, 
according  to  IDCMA.  The  BOCs  state 
that  the  rules  as  adopted  are  acceptable, 
but  support  adoption  at  the  textual 


changes  proposed  by  ATT-IS  as  useful 
clariHcations.  GTE  also  supports  the 
ATT-IS  proposal. 

4.  The  specifications  originally 
provided  by  AT&T  could  be  given  the 
interpretation  of  applying  only  to 
interconnection  of  digital  services 
through  NCTE.  No  rationale  had  been 
provided  as  to  why  it  would  be 
preferable  to  retain  these  specifications 
rather  than  recast  them  in  less 
restrictive  terms.  Indeed,  we  think  it 
necessary  to  revise  our  current 
provisions  as  suggested  by  AT&T-IS  to 
reflect  interconnectability  at  the 
termination  of  the  carrier's  transmission 
facilities.  Accordingly,  we  are  revising 
the  definition  of  tie  trunk  transmission 
interface  in  S  68.3{bb)  and  the  through- 
gain  table  in  §  68.308(b)(5)(i)  to 
eliminate  reference  to  PBXs,  and  Figure 
68.3(j)  to  show  the  schematic 
representation  of  the  network  interface 
as  being  at  the  termination  of  the 
carrier's  transmission  facilities.  See 
Appendix. 

5.  Separate  Registration  of  NCTE. 
ATT-IS  claims  that  the  registration 
standards  for  terminal  equipment  to  be 
connected  to  digital  services  are  unclear 
on  the  registrability  of  "stand-alone" 
NCTE.  It  contends  that  the  rules 
adopted  by  the  Commission  could  be 
interpreted  as  requiring  that  NCTE  meet 
every  Part  68  technical  standard 
adopted  by  the  Commission  as  a 
prerequisite  to  registration  even  where 
the  NCTE  is  intended  for  use  with  other 
terminal  equipment  which 
independently  meet  some  of  these 
standards.  It  argues  that  the  application 
of  the  technical  standards  adopted  by 
the  Commission  should  be  clarified  to 
permit,  for  example  registration  of  NCTE 
that  does  not  meet  the  encoded  analog 
content  limitations  of  §§  68.308(g)(l)(iv) 
and  (g)(2)(v),  47  CFR  68.302(g)(l)(iv)  and 
(8)(2)(v),  or  the  billing  protection 
limitations  of  S  68.314.  47  CFR  68.314, 
where  the  NCTE  will  be  employed  with 
PBXs  that  independently  meet  these 
interconnection  requirements.  ATT-IS 
requests  that  the  Commission  clarify 
registration  specifications  to  permit  such 
registration.  All  commenting  parties 
agree  that  the  Part  68  specifications 
adopted  by  the  Commission  should  be 
interpreted  as  requested  by  ATT-IS.  The 
BOCs  state  that  Part  68  is  correctly 
interpreted  to  require  that  the  device 
being  registered  meet  only  the  rules 
applicable  to  the  functions  actually 
performed  by  it. 

6.  We  believe  the  terminal  equipment 
registration  program  should  be 
administered  to  promote  flexibility  in 
use  of  terminal  equipment,  increase 
customer  options,  and  reduce 
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unnecessary  regulatory  burdens — 
provided  network  protection  is  assured. 
These  objectives  are  currently  being 
accomplished  by  registration  of  terminal 
equipment  partially  complying  with 
relevant  interconnection  standards 
where  that  equipment  will  be  employed 
in  conjunction  with  systems  meeting  all 
necessary  Part  68  standards.  The  FCC 
registration  number  assigned  to  terminal 
equipment  intended  for  use  as  a 
component  of  a  system  contains  a  coded 
indicating  this  specialized  use.  See,  e.g.. 
Instructions  for  Completing  Form  730, 
pp.  18-19.  We  will  follow  this  practice 
for  stand-alone  NCTE  intended  for 
systems  applications.  To  clarify  ttds 
practice  with  respect  to  terminal 
equipment  attached  to  digital  services, 
we  will  additionally  include  a  provision 
in  Subpart  C,  Registration  Procedures, 
permitting  such  registration.  See 
§  68.226,  Appendix.  Consistent  with 
current  practice,  this  provision  provides 
that  the  FCC  registration  number,  which, 
under  §  68.300,  47  CFR  68.300,  must 
appear  on  the  equipment  label,  will 
contain  a  code  reflecting  the  conditions 
of  connectability  of  the  NCTE. 

7.  Cable  Loss.  Section  68.308(g)(2)[iii), 
47  CFR  68.308(g)(2)(iii),  requires  that 
signal  voltages  delivered  from  terminal 
equipment  at  the  network  interface  to 
1.544  Mbps  digital  service  be  limited  so 
that  pulse  amplitudes  are  adequately 
controlled.  These  voltage  limitations  are 
achieved  by  selecting  appropriate  output 
pulse  options  defined  in  §  68.308(g)(2), 
as  a  function  of  reported  telephone 
company  cable  loss.*  Cable  loss 
generally  is  known  by  the  carrier  at  the 
time  of  facility  installation.  In  its 
petition  for  reconsideration,  ATT-IS 
contends  that  this  provision  should  be 
amended  to  require  the  carrier  to  notify 
the  customer  of  the  cable  loss 
sufficiently  in  advance  of  the  service 
start  date  to  enable  the  customer  to 
engineer  the  system  for  maximum 
advantage.*  In  the  alternative  ATT-IS 
requests  that  Part  68  allocate  cable  loss 
between  the  carrier  and  the  customer. 
IDCMA  contends  that  the  proposed 
changes  are  unnecessary  because 
information  on  cable  loss  is  already 
provided  in  a  timely  fashion,  and  that 
virtually  all  NCTE  is  adjustable  to 
accommodate  a  range  of  cable  losses. 
GTE  states  that  advance  notice  of  cable 
loss  would  be  desirable  but  that  actual 
cable  loss  cannot  be  determined  until 


*  Cable  loss  refers  to  the  utlenuution  in  signal 
strength  that  occurs  as  a  signal  is  transmitted  over 
the  local  loop. 

'  Knowledge  of  cable  loss  enabiss  the  customer 
to  adjust  the  output  of  his  terminal  equipment  lo 
ensure  adequate  signal  strength  without  exceeding 
signal  power  limitations. 


after  installation  of  all  the  carrier's  line 
repeaters.  The  BOCs  note  that  an 
industry  group.  Exchange  Carriers 
Standards  Association,  TlCl.2,  Digital 
Interface  Working  Group,  is  currently 
working  on  achieving  a  method  of 
allocating  cable  loss  between  the  carrier 
and  the  customer,  and  urges  that  any 
Commission  rule  change  should  await 
the  deliberations  of  this  group. 

8.  As  noted  by  the  parties  in  this 
proceeding,  most  NCTE  is  adjustable  to 
change  signal  output  levels,  obviating 
the  necessity  for  any  notification  of 

■  cable  loss  to  the  customer  prior  to 
installation  of  carrier  facilities.  Further, 
as  GTE  has  stated,  actual  cable  loss 
cannot  be  precisely  determined  until 
after  installation  (and  testing,  if 
necessary)  of  the  telephone  carrier's 
regenerator  nearest  the  customer's 
premises.  Thus,  notification  of  cable  loss 
prior  to  installation  and  engineering  of 
the  carrier's  facility  appears  not  to  be 
practical.  Significantly,  while  the 
Commission  recognizes  that  the  earliest 
possible  notification  would  be  desirable 
from  the  customer's  point  of  view,  ATT- 
IS,  has  not  provided  any  documentation 
that  the  present  specification  of  cable 
loss  by  the  carrier  at  the  time  of 
installation  of  carrier  facilities  is 
actually  causing  any  customer 
difficulties.  Accordingly,  we  do  not 
believe  that  it  is  necessary  to  modify 
§  68.308(g)(2)(iii)  to  impose  new 
notification  requirements  on  carriers.* 

9.  This  is  not  to  say  we  are  opposed  in 
principle  to  the  inclusion  in  Part  68  of  a 
method  of  allocating  cable  loss  between 
the  customer  and  the  carrier.  However, 
ATT-IS  does  not  offer  a  detailed 
proposal  of  how  this  allocation  could  be 
achieved.  We  are  prepared  to  address 
the  matter  of  specified  cable  losses 
when  a  concrete  proposal  is  submitted 
to  the  Commission,  preferably  on  the 
basis  of  a  consensus  achieved  by  an 
industry  working  group. 

10.  Longitudinal  Balance  Limitations. 
Section  68.310(1)  of  the  rules,  47  CFR 
68.310(1),  sets  forth  longitudinal  balance 
limitations  for  terminal  equipment 
connected  to  digital  services. 
Longitudinal  balance  limitations  control 
the  conversion  of  metallic  signals  into 
longitudinal  signals.  Uncontrolled 
conversion  can  result  in  interference 
with  adjacent  channels  sharing  the  same 
transmission  path.  ATT-IS  contends 
that  longitudinal  balance  is  a  function  of 
longitudinal  voltage  and  provides,  at 
best,  an  indirect  measure  of  potential 
interference.  It  proposes  that  §  68.310(1) 


°  We  are  additionally  clarifying  $  68.30S(g|(2)(iii) 
lo  indicate  that  "installation"  refers  lo  installation 
and  completion  of  the  carrier's  facilities,  not 
installation  of  the  customer's  terminal  equipment. 
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be  deleted  and  replaced  with  direct 
limitations  on  longitudinal  voltage  in 
S  68.308.  Signal  Power  Limitations.  At  a 
minimum,  it  states  that  the  present 
§  68.310(1)  must  be  revised  because  it 
lacks  specific  requirements  for 
determining  compliance  with 
longitudinal  balance  limitations  in  that 
the  voltage  level  for  each  subrate 
service  and  1.544  Mbps  is  not  identified. 
It  further  claims  that  the  500  Ohm 
longitudinal  impedance  level  in 
S  68.310(1)  is  inconsistent  with 
§  68.308(e)(4),  47  CFR  68.308(e)(4).  which 
specifies  a  longitudinal  impedance  level 
of  90  Ohms  for  frequencies  greater  than 
12  kHz.  IDCMA  states  that  ATT-IS  has 
not  demonstrated  any  error  in  the 
approach  selected  by  the  Commission.  It 
states  that  the  rules  adopted  by  the 
Commission  are  the  same  as  those  set 
forth  in  Bell  System  Technical  Reference 
PUB  62310,  Digital  Data  System  Channel 
Interface  Specifications,  September 
1983.  The  BOCs  state  that  the  ATT-IS 
proposal  should  only  be  considered  if  at 
all  in  a  separate  rulemaking  and 
industry  forum. 

11.  ATT-IS'  proposal  to  employ  direct 
measures  of  longitudinal  voltage  might 
be  a  useful  approach  to  protecting 
against  the  uncontrolled  conversion  of 
metallic  signals  into  longitudinal  signals. 
However,  the  specific  limits  it  has 
proposed  would  apply  only  to  subrate 
services  in,  and  above,  the  voiceband.  It 
states  that  additional  tests  and  studies 
are  required  to  determine  the  proper 
voltage  limits  for  1.544  Mbps  service.  Its 
proposal,  therefore,  is  incomplete; 
adopting  it  at  this  juncture  would  entail 
two  different  methods  of  achieving 
network  protection,  depending  on  the 
service  involved.  We  believe,  therefore, 
that  it  would  be  preferable  to  maintain 
the  present  approach  of  §  68.310(1)  and 
to  consider  employing  a  method  based 
on  direct  measurement  of  longitudinal 
voltages  when  a  more  complete 
proposal  is  available,  preferably  based 
on  industry  consensus.  With  respect  to 
the  claim  that  voltage  levels  for  each 
subrate  service  and  for  1.544  Mbps 
service  are  not  specified,  we  note  that 
these  levels  may  be  directly  derived 
from  Figure  68.310(j)  by  well  understood 
electrical  engineering  formulas.^ 
Accordingly,  it  is  not  necessary  to 
separately  specify  voltage  levels  for 
each  digital  service.  Additionally,  there 
is  no  conflict  in  the  impedance  levels 
specified  in  §§  68.310(1)  and  68.308(e)(4) 


'Figure  68.310(j)  is  a  graph  in  which  one  axis  is 
the  dB  level  and  the  other  is  the  speed  of  the  digital 
channel  expressed  in  bits  per  second.  The  voltage 
level  for  any  speed  digital  channel  within  the  range 
of  the  graph  may  be  derived  under  the  formula 
dB  =  20log  Vj/Vi  where  V.  is  a  reference  voltage. 


as  they  are  not  concerned  with  the  same 
subject  matter.  Accordingly,  we  will  not 
make  any  modifications  to  the 
longitudinal  balance  limitations  adopted 
by  the  Commission. 

12.  Disconnection  ofNCTEfrom 
Subrate  Services.  Section  6e.218(b)t6). 
47  CFR  e8.218(b)(6).  states  that  it  is  the 
responsibility  of  the  grantee  of  an 
eqnipment  registration  to  provide  to  the 
user  instructions  that  the  telephone 
carrier  must  be  notified  prior  to  the 
disconnection  of  NCTE  from  subrate 
and  1.544  Mbps  services.  ATT-IS  states 
that  this  provision  should  be  amended 
to  delete  the  requirement  with  resj»ect  to 
subrate  services  as  there  is  no  potential 
for  network  harm  that  could  be 
occasioned  by  the  disconnection  of 
NCTE  from  subrate  services.  The  BOCs 
state  that  repeaters  are  not  ordinarily 
used  with  subrate  services.  Therefore, 
state  the  BOCs,  the  potential  harm  that 
could  be  caused  by  disconnection  of 
NCTE  from  repeatered  Knes  (oscillation] 
does  not  exist  for  these  services.  Other 
commenting  parties  agree  with  the  ATT- 
IS  proposal.  Accordingly,  we  will  adopt 
the  requested  change  to  5  88^8(bK6J. 

13.  Lot^tback  testing.  Loopback 
testing  is  an  operational  mode  of  NCTC 
in  which  the  NCTE.  in  response  to  a 
control  signal  from  the  telephone 
carrier's  central  office,  receives  and 
essentially  retransmits  prearranged 
sequences  of  digital  signals  referred  to 
as  loopback  protocols.  Equipment  in  the 
central  office  compares  the  signals 
transmitted  and  received  to  ascertain  if 
'here  are  any  faults  in  the  digital 
transmission  path.  In  the  Second  Report 
and  Order  the  Commission  denied  a 
request  by  telephone  carriers  that  a 
loopback  capability  be  mandated  in 
NCTE  as  a  condition  of  Part  68 
equipment  registration.  In  its  request  for 
reconsideration.  Verilink  argues  that 
due  to  the  competitive  natme  of  the 
terminal  equipment  marketplace,  some 
manufacturers  willnot  include  loopback 
capabilities  in  NCTE.  It  suggests  that 
unsophisticated  users  will  employ  this 
equipment,  ultimately  leading  to 
widespread  service  problems  and 
expensive  repair  and  testing  by 
telephone  carriers  and  customers. 
IDCMA  states  that  Verilink  has  not 
shown  any  need  for  reconsideration  on 
this  point.  Virtually  all  NCTE  contains 
loopback  capabilities,  according  to 
IDCMA,  and  carrier  service  charges  for 
fault  detection  and  isolation  will  provide 
an  incentive  for  customers  to  select  and 
deploy  NCTE  with  loopback 
capabilities.  The  BOCs  support 
reconsideration  on  this  issue.  They  state 
that  loopback  testing  provides  the  most 
economical,  effective  and  reliable 
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method  of  identifying  any  faults  in 
digital  transmissions. 

14.  In  the  Second  Report  and  Order, 
para.  16.  the  Commission  discussed  the 
contention  by  the  BOCs  that  loopback 
functions  should  be  required  as  a 
condition  of  registration.  Loopback 
testing  capability  was  recognized  as  a 
feature  that  would  enhance  system 
reliability  and  performance;  the 
Commission  concluded  that  competitive 
pressure — not  a  Commission  rule — 
should  be  relied  on  to  provide  this 
feature.  The  statement  by  some  of  the 
parties  that  virtually  all  NCTE  does,  in 
fact,  have  this  feature  supports  the 
Commission's  conclusion.  Moreover,  the 
obvious  benefits  of  loopback  testing  and 
the  expense  of  the  alternative  carrier 
service  chaiges  lead  to  the  conclusion 
that  government  regulation  will  be 
unnecessary  to  prevent  the  dangers 
complained  of — customers  will  demand 
these  features  in  any  event  Verilink  has 
not  provided  any  new  information  or 
different  arguments  than  have  already 
been  considered  by  the  Commission. 
Interconnection  Order.  94  F.C.C.2d  at  20. 
Accordingly,  reconsideration  is  not 
warranted  on  this  point. 

15.  Line  Oscillation  Protection 
Limitations.  High  capacity  digital 
services  employ  signal  regenerators  at 
regular  intervals  in  the  transmission  line 
to  preserve  waveshape  and  maintain 
adequate  signal  strength.  Insufficient 
signal  presence  can  cause  oscillation  in 
regenerators  and.  therefore,  interference 
to  other  customers  sharing  the  same 
transmission  cable.  To  protect  against 
this  possible  network  harm,  the  Second 
Report  and  Order  adopted  line 
oscillation  protection  limitations  which 
provide  that  terminal  equipment 
connected  to  1.544  Mbps  digital  service 
shall  contain  components  which  either; 
(1)  Assure  that  the  outgoing  signal  meets 
a  speciHed  minimum  pulse  density 
requirement  or  (2)  transmit  one  of  three 
specified  "keep-alive"  signals.  (The 
NCTE  will  transmit  the  keep  abve  signal 
when  the  pulse  density  falls  below  the 
specified  minimum  level)  The  pulse 
density  specified  by  §  6a318(b)(l) 
provides:' 

This  minimuin  acceptable  avera^  pulse 
density  is  ai25.  The  maxifluun  acceptable 
length  of  a  continuous  sequence  of  "zeros"  is 
80  pulse  positions. 


'Only  IDCMA  coauvented  oa  (Im iranigium  pulae 
density  slandard  proposed  by  the  BOCs.  IDCMA 
offered  Itial  this  standard  "Is  not  truly 
represeirtative  of  the  line  code  characieristjcs 
acceptable  by  transmission  facilities  at  1.544 
Mbps."  Reply,  p.  19.  In  the  Second  Report  and 
Order,  the  Comrnisskm  found  that  IDCMA's 
obtection  lo  the  BOC  proposal  was  unsupported  and 
accepted  the  BOC  definition  of  minimum  pulse 
density.  Second  Report  and  Order,  para.  18. 


16.  In  its  petition  for  reconsideration. 
Verilink  contends  essentially  that  this 
minimum  pulse  density  standard  will 
not,  in  fact,  prevent  oscillation  of 
telephone  company  line  regenerators.  It 
states  that  oscillation  can  occur  upon 
the  transmission  of  eighty  continuous 
zeros  except  when  the  eighty  zeros  are 
preceded  by  eleven  ones.  Both  Verilink 
and  IDCMA  ui;ge  that  the  proper 
minimum  pulse  density  standard  is  that 
specified  in  Bell  System  Technical 
Reference  PUB  62411,  or.  the  essentially 
similar  one  in  ATST  Tariff  F.C.C  No 
270.  section  5.2.2.A.  The  minimum  pulse 
standard  io  PUB  62411  is: 

The  [equrpment]  must  not  transmit  more 
than  15  "zeros"  in  a  row,  and  in  each  and 
every  time  window  of  8  X  (n  +1)  bit«  (whete 
n  (an  =  1  through  23).  there  should  be  at 
least  n  "ones"  present 

VerUink  and  IDCMA  state  that  the 
minimum  pulse  standard  in 
§  6a318(b)(l)  is  unsupported,  and  that 
its  adoption  instead  of  that  in  PUB  62411 
did  not  constitute  reasoned  decision 
making.  GTE  states  that  the  minimum 
pulse  density  standard  adopted  by  the 
Commission  represents  a  significant 
departure  from  industry  practice.  It 
requests  that  implementation  be 
deferred  for  thirty-six  months  to  provide 
a  transition  period.  The  BOCs  and  ATT- 
IS  state  that  the  eighty  zero  limitation  is 
the  standard  necessary  to  protect  the 
network  from  harms  caused  by  deficient 
pulse  density.  By  contrast,  the  more 
stringent  fifteen  zero  limitation 
contained  in  PUB  62411  and  AT&T  Tariff 
F.C.C.  No.  270  are  designed  to  assure 
particular  levels  of  performance,  they 
state, 

17.  Section  5.5,  Pulse  Density,  of  PUB 
62411  sets  forth  pulse  density 
requirements  for  NCTE  connected  to 
1.544  Mbps  digital  service.  Section  5.5 
states  that  the  specified  pulse  density, 
see  para.  15,  supra,  must  be  met  "to 
insure  adequate  timing  recovery  of  the 
regenerative  digital  facilities  and 
therefore  circuit  performance.  .  .  ."  It  is 
further  stated  that  when  this  condition  is 
not  met  "end-to-end  system 
performance  will  degrade"  and  that 
quality  of  service  objectives  specified 
elsewhere  in  PUB  62411  will  not  be  met 
In  other  words,  the  minimum  pulse 
density  standard  urged  by  Verilink  and 
IDCMA  is  specifically  identified  in  PUB 
62411  as  a  quality  of  service 
performance  standard.  Significantly, 
nowhere  in  that  technical  publication  is 
that  standard  specifically  related  to 
preventing  oscillation  of  line 
regenerators.  Nor  is  ii  specified  as  the 
minimum  pulse  density  below  which  the 
keep  alive  signals  must  be  transmitted 
by  the  customer's  NCTE.  Instead,  an 
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entirely  different  standard  more  closely 
analagous  to  the  BOC  standard  is 
defined  as  the  point  at  which  keep  alive 
signals  must  be  transmitted  and  thus 
prevent  regenerator  oscillation.* 
Accordingly,  we  conclude  that  the 
standard  in  PUB  62411  is  a  performance 
standard  rather  than  a  standard 
designed  to  protect  against  line 
oscillation,  a  network  harm,  and 
therefore  should  not  be  included  in  Part 
68. 

18.  In  general,  the  Commission  has  a 
preference  for  adopting  Part  68 
standards  which  are  minimally 
restrictive  yet  afford  full  network 
protection.  While  the  standard  in  PUB 
62411  would  achieve  minimum  pulse 
density  requirements  as  an  incidental 
effect  of  its  primary  purpose  of 
achieving  adequate  service 
performance,  the  standard  adopted  by 
the  Commission  is  specifically  tailored 
as  a  line  oscillation  protection  limitation 
and, '"consequently,  is  somewhat  less 
restrictive  in  its  pulse  density 
requirement.  Therefore,  the  standard 
adopted  by  the  Commission  is  the 
preferable  one  for  minimum  pulse 
density.  On  reconsideration,  Verilink 
has  not  provided  any  persuasive 
evidence  that  the  standard  adopted  by 
Commission  will  be  inadequate  to 
protect  against  line  oscillation.  Indeed, 
this  standard  was  based  on  the  carriers' 
own  proposal  for  network  protection 
and  is  entitled  to  a  strong  presumption 
of  validity  against  the  technically 
unsupported  and  unverified  claims  of 
Verilink.  Accordingly,  reconsideration 
on  this  issue  is  not  warranted. 

19.  Shorting  Jacks.  In  their  proposal 
for  Part  68  interconnection  standards  for 
terminal  equipment  connected  to  1.544 
Mbps  digital  service,  the  BOCs 
requested  adoption  of  a  rule  which 
would  have  prohibited  disconnection  of 


'Section  a2  and  8.4.2  of  PUB  62411  provide  that  a 
keep  alive  signal  must  be  transmitted  when  a  signal 
is  absent  from  the  line  for  more  than  approximately 
ISO  milliseconds.  The  keep  alive  signals  specified  in 
PUB  62411  are  the  same  as  those  proposed  by  the 
BOCs  and  adopted  by  the  Commission. 

'"For  this  reason,  the  BOC  proposal  is  more  in 
accord  with  Ibe  purpose  of  Part  68.  Section  68.1  of 
the  rules.  47  CFR  68.1  states: 

Purpose.  The  purpose  of  the  rules  and  regulations 
in  this  part  i(  lo  provide  for  uniform  standards  for 
the  protection  of  the  telephone  network  from  harms 
caused  by  the  connection  of  terminal  equipment  and 
associated  wiring  thereto,  and  for  the  compatibility 
of  hearing  aids  and  telephones  so  as  to  ensure  that 
persons  with  hearing  aids  have  reasonble  access  to 
the  telephone  network. 

Section  68.3(g|.  47  CFR  68.3(g).  states: 

Harm:  Electrical  hazard  to  telephone  company 
personnel,  damage  to  telephone  company 
equipment,  malfunction  of  telephone  company 
billing  equipment,  and  degradation  of  service  to 
persons  other  than  the  user  of  the  subject  terminal 
equipment,  his  calling  or  called  part.  See  $  68.3(g). 
47  CFR  68.3(g|. 


NCTE  without  prior  notification  to  the 
telephone  carrier.  (Disconnection  of 
NCTE  can  terminate  a  signal  on  the  line 
and  result  in  oscillation  of  line 
repeaters.)  The  Commission  rejected 
this  request  on  the  ground  that  it  would 
impinge  on  the  consumer's  use  of  NCTE. 
Instead,  the  Commission  amended 
§  68.218(b).  47  CFR  68.218(b).  to  require 
that  the  equipment  registrant  include  in 
its  instructions  to  the  user  a  direction 
that  the  carrier  be  informed  prior  to 
disconnection  of  NCTE.  See  para.  12. 
supra.  The  Commission  additionally 
noted  the  suggestion  of  some  of  the 
parties  of  the  use  of  a  shorting  jack  by 
the  carrier  as  part  of  its  network 
interface  as  a  means  of  automatically 
maintaining  a  signal  on  the  line  when 
NCTE  is  disconnected.  Second  Report 
and  Order,  para.  18.  In  its  petition  for 
partial  reconsideration,  Verilink  states 
that  the  Commission's  "requirement  that 
NCTE  contain  a  shorting  jack  is  contrary 
to  the  public  interest".  Petition,  p.  12.  It 
claims  that  "the  shorting  jack 
requirement  is  unfeasible  and 
technically  undersirable"  Id.,  p.  13. 
allegedly  based  on  technical  difficulties 
in  maintaining  an  adequate  signal 
level."  Verilink  requests  that  the 
Commission  amend  its  rules  to  eliminate 
the  requirement  of  a  shorting  jack. 

20.  Contrary  to  Verilink's  statements, 
as  pointed  out  by  the  parties  responding 
to  Verilink's  request  on  this  issue,  the 
Commission  did  not  create  any  Part  68 
requirement  that  NCTE  itself  contain  a 
shorting  jack,  nor  that  it  connect  to  the 
network  through  a  shorting  jack.  Rather, 
it  merely  indicated  that  the  latter  is  an 
alternative  available  to  the  carrier  to  be 
implemented  by  them  as  part  of  the 
network  termination  point  to  protect 
against  potential  harms  caused  by 
disconnection  of  NCTE.  Indeed,  the 
Commission  specifically  stated  that 
shorting  jacks  could  be  implemented  by 
carriers  without  rule  amendments. 
Second  Report  and  Order,  para.  12. 
Moreover,  Verilink  has  not 
demonstrated  the  infeasibility  of 
shorting  jacks;  instead,  it  has  only 
identified  some  of  the  technical  and  cost 
problems  that  might  have  to  be 
overcome  in  implementing  shorting 
jacks  generally.  We  are  not  persuaded 
that  the  Commission  should  rescind  its 
determination  that  carriers  may  seek  to 
implement  shorting  jacks  as  an  optional 
method  of  protecting  against 
disconnection  of  NCTE  and  the  network 
harms  that  might  arise  therefrom.  If  it 


appears  at  a  later  date  that 
disconnection  of  NCTE  from  digital 
services  is  creating  a  significant  harms 
and  that  carriers  have  chosen  not  to 
implement  shorting  jacks,  the 
Commission  can  revisit  the  carriers' 
request  for  a  Part  68  prohibition  on 
disconnection  of  NCTE  without  prior 
notiRcation  to  the  carrier.  Further,  we 
believe  that  the  Commission's 
amendment  of  §  68.218(b)  concerning 
instructions  from  the  registrant  to  the 
consumer  are  a  less  burdensome  but 
adequate  method  of  protecting  against 
harms  caused  by  disconnection  of  NCTE 
than  the  mandatory  Part  68  requirement 
proposed  by  the  BOCs.  Accordingly, 
Verilink's  position  on  this  matter  must 
be  rejected." 

21.  Bipolar  Violations.  Verilink  states 
that  the  digital  interconnection  rules 
adopted  by  the  Commission  do  not 
contain  registration  standards  for 
bipolar  violations  created  or  introduced 
by  terminal  equipment  in  transmission 
of  digital  information. "  It  contends  that 
unrestricted  bipolar  violations  can  cause 
cross-talk  interference  between 
transmission  paths  sharing  the  same 
facilities.  Verilink  requests  that  Part  68 
be  revised  to  protect  against  this 
potential  harm  by  precluding 
unrestricted  transmission  of  bipolar 
violations.  The  BOCs,  GTE  and  IDCMA 
agree  that  the  rules  adopted  by  the 


"  Verilink  states  that  it  will  be  necessary  for  the 
shorting  jack  to  achieve  a  disconnect  to  reconnect 
time  of  40  microseconds,  to  have  IS  dB  artificial 
lines  to  maintain  signal  level  and  to  mirror  the  load 
of  the  NCTE  up  to  67V  at  60  mA. 


"Verilink  has  filed  a  motion  for  acceptance  of 
supplemental  information  lo  its  petition  for  partial 
reconsideration.  This  supplemental  filing  alleges 
that  a  delay  line  ring  oscillation  can  occur  when 
digital  signals  are  trapped  in  a  digital  line  by 
disconnection  of  NCTE  from  both  ends  and  where 
the  line  has  been  looped  back  on  itself  by  shorting 
jacks.  It  further  alleges  that  shorting  jacks  may 
result  in  signals  of  insufficient  amplitude  if  line 
regenerators  are  not  properly  spaced  and 
engineered  especially  where  a  Type  3  keep  alive 
signal  s;iecified  in  {  e8.318(b)(l)(iii)  of  the  rules  is 
contained  in  the  transmission  line.  It  urges  the 
Commission  to  prohibit  this  type  of  keep  alive 
signal.  In  support  of  its  motion.  Verilink  states  that 
its  supplemental  filing  was  not  submitted  earlier 
because  the  significance  of  the  supplemental 
information  was  not  previously  recognized  by 
Verilink  management.  Verilink  has  failed  to  provide 
any  reason  why  it  could  not  have  fully  evaluated 
the  standards  adopted  in  the  Second  Report  and 
Order  and  submitted  its  alleged  supplemental 
information  in  a  timely  fashion.  Indeed,  the  Type  3 
keep  alive  signal  complained  of  by  Verilink  could 
have  been  fully  evaluated  at  any  time  since  this 
keep  alive  signal  was  proposed  at  an  earlier  stage  in 
this  proceeding.  Accordingly,  its  motion  for 
acceptance  of  its  supplemental  filing  will  be  denied. 
Moreover,  its  contentions  are  not  persuasive  when 
considered  on  the  merits.  It  has  not  submitted  any 
test  results  or  other  data  showing  that  the  alleged 
delay  ring  oscillation  or  inadequate  signal  strength 
is  likely  to  create  any  significant  risk  of  network 
harm  requiring  Part  68  standards.  If  these  problems 
should  arise  due  to  improper  design  of  optional 
shorting  jacks  or  network  facilities,  the  Commission 
can  reexamine  this  issue. 

"A  bipolar  violation  consists  of  two  successive 
positive  pulses  or  two  successive  negative  pulses. 


Commission  do  not  address  bipolar 
violations,  but  they  contend  that  aoy 
standards  fen-  bipolar  violations  should 
be  addressed  first  by  industry  groups. 
They  point  out  that  tupolar  violations 
are  routinely  employed  in  user 
protocols. 

22.  Verilink  lus  not  provided  any 
factual  support  in  favor  of  its  conclusion 
that  terminal  equipment  connected  to 
digital  services  is  carrentiy  introducing, 
or  is  likely  to  introduce,  bipolar 
violations  into  the  network  in  an 
uncontrolled  fashion  that  would  cause 
network  harm.  Moreover  bipolar 
violations  are  as  a  routine  matter 
deliberately  employed  for  network 
control  and  si^alijQg.  "BaZS",  for 
example,  is  a  form  of  coding  using 
bipolar  violations  employed  in 
connection  with  clear  channel 
capability.'* See  Bell  System  Technical 
Reference.  PUB  62411.  5  53,  September 
1983.  When  used  in  this  fashion,  i.e.,  as 
network  protocols,  bipolar  violations  do 
not  cause  any  identifiable  network 
harm.  Id.  Accordingly,  we  do  not  find  it 
necessary  to  address  this  issue  further. 

23.  Dates  for  Implementation  of  Part 
68  Interconnection  Standards  for  NCTE. 
As  indicated  (para.  2,  supra.)  in  the 
Interconnection  Order  the  Commission 
invalidated  carrier  tariffs  prohibiting 
customer  provision  of  NCTE.  Tlie 
Commission  directed  earners  to  file 
within  thirty  days  tariff  revisions, 
supported  by  technical  standards, 
permitting  customer  provision  and 
interconnection  of  NCTE.  This 
constituted  an  interim  plan  for 
interconnection  of  NCTE  pending 
resolution  by  the  Commission  of  Part  68 
interconnection  standards  issues.  In  the 
Second  Report  and  Order  the 
Commission  established  June  30, 1986, 
as  the  date  for  termination  of  the  interim 
program,  /.e.  the  date  after  which  NCTE 
could  be  connected  to  the  network  for 
the  first  time  only  if  registered  (the 
"register  only"  date).  See  §  6&2(p/2j. 
Equipment  complying  with  the  interim 
interconnection  standards  would  be 
considered  "grandfathered".  Equipment 
could  be  registered  as  of  the  effective 
date  of  the  Part  66  standards  adopted  in 
the  Second  Report  and  Order,  viz., 
January  1. 1985.  However,  pending 
consideration  of  the  instant  petitions  for 
reconsideration  filed  by  ATT-IS  and 
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"Ctear  ciuinnel  capability  refers  lo  Ibe  use  of  all 
64  klips  ofavaOable  capacily  in  each  at  the  Iwen.'y- 
four  blocks  of  informalion  thai  comprise  1.544  Mbps 
disildl  service.  Cuireiilly.  only  56  kbps  is  used  to 
convey  llie  cuslomer's  informalion;  Ihe  remaining 
capacity  is  used  lo  satisfy  ptiisc  density  and 
nelwurfc  control  requirements. 


Verilink,  the  Commission  has 
maintained  the  interim  program  and  has 
not  registered  NCTTE.  As  it  was  the 
Commission's  intention  to  provide  an 
adequate  transition  period  to  final 
interconnection  standards  for  NCTE.  we 
are  establishing  a  new  "register  only" 
date  of  March  31. 1987.  NCTE  may  be 
registered  as  of  the  effective  date  of  the 
rule  amendments  adopted  today,  i^. 
thirty  days  after  publication  of  this 
document  in  the  Federal  Register.  See 
Appendix.  §68.2tf)  (1)  and  {2}. 

Conclusion 

24.  In  view  of  the  foregoing,  we  will 
make  the  modifications  discussed. 
supra,  to  the  interconnection  standards 
for  NCTE  adopted  in  the  Second  Report 
and  Order.  The  relevant  revised  rule 
sections  are  set  forth  in  the  attached 
Appendix. 

25.  Accordingly,  it  is  ordered.  That  the 
Petition  for  Partial  Reconsideration  filed 
by  Verilink  Corporation  and  the  Petition 
for  Clarification  and  Partial 
Reconsideration  filed  by  ATT 
Information  Systems.  Inc.  are  granted  to 
the  extent  indicated  above,  and  are 
otherwise  denied. 

26.  It  is  further  ordered.  That  the 
motion  to  accept  supplemental 
information  filed  by  Verilink 
Corporation  is  denied,  and  that  the 
supplemental  information  when 
considered  on  the  merits  is  denied. 

27.  It  is  further  ordered,  pursuant  to  47 
U.S.C.  151. 154(i).  154(j),  201-205.  2ia 
220,  313,  403.  412.  and  5  U.S.C.  553,  That 
Part  68  of  Commission's  rules  and 
regulations,  47  CFR  Part  68.  is  amended 
as  set  forth  in  the  attached  Appendix, 
effective  January  2. 1988. 

28.  It  is  further  ordered.  That  the 
Secretary  shall  cause  a  copy  of  this 
order  to  be  printed  in  the  Federal 
Register. 

Federal  Conununicatioas  Commission. 
William  ].  Tiicarico, 

Secretary. 

Appendix 

PART68— {AMENOEOl 

Part  68  of  the  Conunission  s  Rules  and 
Regulations  (Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations.  Part  68)  is 
amended  as  follows: 

1.  The  Authority  citation  for  Part  68 
continues  to  read  as  follows: 

Autiiority:  Sees.  4. 201. 202. 203. 204.  205, 
208,  215.  21&  313.  314.  403,  404.  410.  602.  4« 
Stat,  as  amended.  1066. 1070. 1071, 1072, 1073. 
1078. 1077.  lOer.  1094. 1098. 1102:  47  U  S.C. 


Sees.  154.  201.  202,  203.  201  205,  208,  215,  218, 
303.  313.  314, 403.  404.  410. 802. 

2.  Section  68.2  is  amended  to  revise 
paragraph  (f)  as  follows: 

§68.2    Soop*. 

*         *         *         •         • 

(f)  Grandfathered  Terminal  Equipment 
for  Connection  to  subrate  and  1.544 
Mbps  digital  services: 

(1)  Terminal  equipment  including 
premises  wiring  and  protective 
apparatus  (if  any)  directly  connected  to 
subrate  or  to  1.544  Mbps  digital  services 
on  January  2, 1986  may  remain 
connected  and  be  reconnected  to  such 
digital  services  for  life  without 
registration,  unless  subsequently 
modified. 

(2)  New  installations  of  terminal 
equipments,  including  premises  wiring 
and  protective  apparatus  (if  any)  may  be 
installed  (including  additions  to  existing 
systems)  up  to  June  30, 1987,  without 
registration  of  any  terminal  equipment 
involved,  provided  that  these  terminal 
equipments  are  of  a  type  directly 
connected  to  subrate  or  1.544  Mbps 
digital  services  as  of  January  2, 1986. 
These  terminal  equipments  may  remain 
connected  and  be  reconnected  to  such 
digital  services  for  life  without 
registration,  unless  subsequendy 
modified. 

3.  Section  68.3  a  amended  to  revise 
paragraph  (cc)(5),  (cc)(6J.  (dd)  and 
Figure  68.3(j)  as  foUows: 

§68.3    IMtaOons. 

*        •        *        *        • 

(cc)  Tie  Trunk  Transmission 
Interfaces. 


(5)  Digital  Tandem  4-Wire  Interface:  A 
4-wire  digital  interface  between  digital 
terminal  equipment  and  a  digital 
transmission  facility  operating  at  1.544 
Mbps  or  subrate  connecting  terminal 
equipment  that  provide  tandem 
connections. 

(6)  Digital  Satellite  4-wire  Interface:  A 
4-wire  digital  interface  between  digital 
terminal  equipment  and  a  digital 
transmission  facility  operating  at  1.544 
Mbps  or  subrate  connecting  terminal 
equipment  that  does  not  provide  tandem 
connections  to  other  digital  terminal 
equipment. 

(dd)  1.544  Mbps  Digital  CO  4-Wire 
Interface:  A  4-wire  digital  interface 
between  digital  terminal  equipment  and 
a  digital  transmission  facility  operating 
at  1.544  Mbps  connecting  to  a  serving 
central  office. 
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ZERO  LEVEL  DECODER  TEST 

CONFIGURATION  FOR  SUBRATE 

AND  1 .544  MBPS  DIGITAL  CHANNELS 
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4.  Section  6a218  is  amended  to  revise 
paragraph  (b)(6)  as  fallows: 

§68.218    Responsibility  of  finntM  Of 
Equipment  ReglstratloiL 

(b)  *  *  * 

(«)  For  registered  devices  use  in 
connection  with  1.544  Mbps  digital 
services,  iastructions  that  ttie  user  must 
notify  the  telephone  company  prior  to 
disconnecMon  of  such  registered 
devices. 


xdBm 


This  assunes  That  the  Decoder  Has  Resist i-oe  600  Ohm  Output 
Impedance  And  Is  Terminated  In  a  Resistance  of  600  Ohms. 


FlOtire  68^  (J) 


5.  A  new  section  6a226  is  added  to 
Subpart  C  as  follows: 

{  6IL22S  '  Registration  of  Digital  Systems 
CoiqxMients. 

Registered  terminal  equipment  for  - 
connection  to  digiTal  services  may  be 
registered  as  a  component  of  a  terminal 
equipment  syitem.  Such  termioal 
equipment  shall  be  connected  to  digital 
services  only  in  a  maaner  consistent 
wiA  the  registration  code  contained  as 
part  of  the  FCC  registration  number. 
Such  codes  shall  be  determined  and 
assigned  in  the  administration  of  the 
registration  program. 

&  Section  68.308  is.amended  to  revise 
the  table  contained  in  paragraph  (bK5Ki) 
as  follows: 

§68.308    Signal  Power  UmitatiOM. 


(51*  *  • 
(i)  *  *  * 

■MJJWO  CODE  tTTZ-n-A 
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mTERSTATE  rOMMTnCI 
COMMISSION 

49  CFR  Part  1033 

IFtftMntti  RaviMd  Sarvic*  Order  No.  U74; 
AindtNa41 

Des  Mofnes  UMon  Railway  Co. 
Authorisatfcm  To  Ifs*  Tracfea  and/or 
FaclNtlaa  of  CMcagb,  MRwaukae,  St. 
Paul  and  Pacffle  Raffroatf  Co.,  Debtor, 
(RfcTiard  B.  OgRvia,  Tmstee) 

AOENCV:  Interstate  Cemnerce 
Gnmnissioii. 

action:  Amendment  No.  4  to  Fifteenth 
Revised  Service  Order  No.  1474. 

SUMMMnr:  Purausit  to  section  122  of  the 
Rock  istaad  Railroad  Traasihon  and 
Employee  Assistance  Act.  Pub.  L.  9ft- 
254,  this  order  authorizes  Des  Moines 
Union  Railway  Company  (DMU)  to 
provide  interim  service  over  the 
Chicago,  Miliwaukee.  St.  Paul  and  Pacific 
Railroad  Compaoy,  Debtor.  (Richard  B. 
Ogilvie).  Trustee,  and  to  use  such  tracks 
and  facilities  as  are  necessary  for 
operations.  This  order  permits  DMU  to 
continue  to  provide  service  to  shippers 
which  would  otherwise  be  deprived  of 
essentia)  rail  transportation. 
EFFECnve  n-m  a.m..  November  21. 
1985,  and  continuing  in  effect  until  11:59 
p.m.,  January  31, 1986,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

FOR  FUimtER  mFORMATtON  CONTACT 

M.  F.  Clemens.  Jr..  {202>  275-7840  or  275- 
1559. 

SUPPLEMENTARY  INFORMATION: 

List  ef  Subjects  in  49  CFR  Part  1033 

Railroads. 

Decided  November  la  1985. 

PART  1033— [AMENOEO] 

Upon  further  consideration  of 
Fifteenth  Revised  Service  Order  No. 
1474  (50  FR  2676, 11366,  26774  and  36085) 
and  good  cause  appearing  therefor 


§1033.1474    [J 

It  is  ordered,  §  1033.1474  Des  Moines 
Union  Railway  Company  authorized  to 
use  tracks  attd /or  facilities  of  the 
Chicago.  Milwaykee,  St.  Ptiul  and 
Pacific  Railroad  Company,  debtor 
(Richard  B.  Ogilvie.  trustee).  Fifteenth 
Revised  Service  Order  No.  1474  is 
amendad  by  substituting  the  following 
paragraph  (n)  for  paragraph  (n)  there^. 


(n)  Expiration  date.  The  provisions  of 
this  order  are  exteaded  for  an  additional 
periodTof  tiae.  and  shall  expire  at  11:59 
p.m.,  fanuary  31. 1986,  anlcss  otherwise 
modified,  amended  or  vacated  by  order 
of  yds  ComitttsMen. 

Effective  date.  This  amendment  shall 
become  effective  at  12:01  ajn.. 
Nowenber  21.  'iS65. 

This  action  is  takrai  under  authority  of 
49  U.S.C.  10304-10305  and  Section  122. 
Pub.  L.  gft-254. 

This  aasendaient  shali  be  served  upon 
the  Association  of  American  BailEoads. 
Traasportiaticii  Di vision,  as  agent  of  the 
raikoads  subscribing  to  the  car  service 
and  car  hire  a^^ement  oader  the  terms 
of  that  agreement  and  upon  tiie 
American  Line  Railroad  Association. 
Notice  of  this  amendment  shall  be  ^ven 
to  the  general  public  by  depositing  a 
copy  in  the  Office  of  die  Secretarj^^  of  the 
Commission  at  Washington,  D.C.,  and 
by  filing  a  copy  with  the  Director,  Office 
of  the  Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  members  Bernard  Gaillard.  William  }. 
1,0 ve.  and  |ohn  H.  O'BrieiL 
James  H.  Bayne. 
Secretary. 
[PR  Doc.  85-24574  Filed  11-21-86:  8:45  am) 

BILUNG  COOE  7035-01-H 


49  CFR  Part  1033 

{Revised  Service  OnlerNo.  ISOaAmdt  No. 
5] 

The  mwaukee  Road,  hnc.  Authorized 
To  Use  Tracks  and/or  FacUtias  of 
Chicago,  Mlliiraultee.  St.  Paul  antf 
Pacific  RaRroact  Company,  Detitor, 
(Richard  B.  OgRVIe,  Trustee) 

AGENCV:  Interstate  Commerce 

Commission. 

ACTION:  Amendment  No.  5  to  Revised 

Service  Order  No.  1500. 

SUMMAMV.  Pursuant  to  section  122  of  the 
Reck  Island  Railroad  Transition  and 
Empkayee  Aoeistance  Act  Pub.  L  96- 
254,  this  order  authorizes  The 
Milwaukee  Road  Inc.  to  provide  interim 
service  ever  Ihe  Chicago.  Milwaukee,  St. 
Paul  and  Pacific  Railroad  Company, 
Debtor,  (Richard  B.  Ogihne.  Trustee), 
and  to  use  such  tracks  and  facilities  as 
are  necessary  for  operations.  This  order 
permits  carrier  to  continue  to  provide 
service  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

BFPECTTVE  12:01  a.m.,  November  21, 
1985,  and  contmuingin  effect  until  1T:59 


BEST  COPY  AVAILABLE 


p.m.,  January  31. 1988,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

FOR  FURTHER  INFORMATION  OOWrACT: 

M.F.  Clemens,  Jr.,  (202)  275-7840  or  275- 
1559. 

List  of  Subfects  in49  Cnt  Part  1083 

Railroads. 

Decided:  November  18, 1985. 

Upon  further  cansideration  of  Revised 
Service  Order  Na.  1500  (50  FR  113M. 
21264.  26774,  and  34706. 43715)  and  good 
cause  appearing  therefor: 

§1033.1500    lAmendedl 

It  is  ordered.  |1033.1500  The 
Milwaukee  Road  Inc.  auliu-rixed  to  use 
tracks  and/or  facilUies  of  Ihf-  Chicago. 
Milwaukee.  SL  Paul  and  PatiiJc 
Railroad  Company.  Debtor  (Rtchard  B. 
Ogilvie,  Trustee},  Revised  Service  Order 
No.  1500  is  amended  by  substituting  the 
fallowing  paragraph  (n)  for  paragraph 
(n)  thereof: 
***** 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  for  an  additional 
period  of  time  and  shali  expire  at  11:59 
p.m..  January  31. 1986,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

Effective  date.  This  araencbnent  shall 
become  effective  at  12:01  a.m., 
November  21, 1985. 

This  action  is  taken  under  die 
authority  of  49  U.S.C  10304-10306  and 
section  122.  Pub.  L  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  .American  Raihtjads, 
Transportation  Division,  as  agent  of  the 
railroads  subscritung  to  the  car  service 
and  car  hire  agneement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  gI  this  aoiendmeBt 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the"* 
Secretary  of  the  Ceinnission  at 
Washington.  D.C  and  by  filing  a  copy 
with  the  Director.  Ctffice  of  the  Feckeral 
Register. 

&*'  the  Commission,  Railroad  Service 
Board,  members  Bemard  GaiHard.  WiHiam  ]. 
Love  and  John  H.  O'Brien, 
lames  H.  Bayne, 
Secretary: 
(FR  Doc.  85-27910  Filed  n-21-85: 8:45  am) 

BlUiNG  CODE  7D3$-01-a 


46212        Federal  Register  /  Vol.  50.  No.  226  /  Friday.  November  22.  1985  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdfif  e  Service 
50  CFR  Part  23 

Changes  to  Lists  of  Species  in 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Convention  on 
International  trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  trade  in  certain  wild 
animal  and  plant  species.  Appendices  I. 
II.  and  III  to  CITES  list  those  species  for 
which  trade  is  controlled.  The  nations 
participating  in  CITES,  including  the 
United  States,  recently  adopted 
amendments  to  Appendices  I  and  II.  The 
United  States  did  not  enter  a  reservation 
on  any  of  the  species  amendments  made 
at  the  Fifth  Meeting  of  the  Conference  of 
Parties  to  CITES.  This  document 
incorporates  these  amendments  into  the 
Fish  and  Wildlife  Service's  regulations 
implementing  CITES. 
DATES:  The  amendments  set  forth  in  this 
notice  entered  into  effect  on  August  1. 
1985.  under  the  terms  of  CITES. 
Therefore,  this  rule  is  effective 
November  22, 1985. 

ADDRESS:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
Scientific  Authority,  Mail  stop:  Room 
527.  Matomic  Building.  U.S.  Fish  and 
Wildlife  Service,  Washington,  DC  20240. 
CITES  documents  related  to  the 
amendments  are  available  for  public 
inspection  from  7:45  a.m.  to  4:15  p.m., 
Monday  through  Friday,  at  the  Office  of 
Scientific  Authority,  Room  537. 1717  H 
Street.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  Charles  W.  Dane,  at  address  given 
above,  or  telephone  (202)  653-5948. 
SUPPLEMENTARY  INFORMATION: 
Background 

CITES  regulates  import,  export, 
reexport,  and  introduction  from  the  sea 
of  certain  animal  and  plant  species. 
Species  for  which  trade  is  controlled  are 
listed  in  three  appendices.  Appendix  I 
includes  species  threatened  with 
extinction  that  are  or  may  be  affected 
.by  trade.  Appendix  II  includes  species 
that,  although  not  necessarily 
threatened  with  extinction,  may  become 
so  unless  trade  in  them  is  strictly 
controlled.  It  also  lists  species  that  must 
be  subject  to  regulation  in  order  that 
trade  in  other  currently  or  potentially 
threatened  species  may  be  brought 


under  effective  control.  Difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  threatened  species  from 
other  species  is  the  usual  reason  for 
such  listings.  Appendix  III  includes 
species  that  any  Party  nation  identifies 
as  being  subject  to  regulation  within  its 
jurisdiction  for  purposes  of  preventing  or 
restricting  exploitation,  and  for  which  it 
needs  cooperation  of  other  Parties  in 
controlling  trade. 

Any  Party  nation  may  propose 
amendments  to  Appendices  I  and  II  for 
consideration  at  meetings  of  the 
Conference  of  the  Parties.  The  text  of 
any  proposal  must  be  communicated  to 
the  CITES  Secretariat  at  least  150  days 
before  the  meeting.  The  Secretariat  must 
then  consult  the  other  Parties  and 
interested  intergovernmental  bodies  and 
communicate  their  responses  to  all 
Parties  no  later  than  30  days  before  the 
meeting.  Amendments  are  adopted  by  a 
two-thirds  majority  of  the  Parties 
present  and  voting. 

The  Fifth  Meeting  of  the  Conference  of 
the  Parties  to  CITES  (COP  5)  was  held 
on  April  22-May  3. 1985.  in  Buenos 
Aires.  Argentina.  At  the  meeting,  the 
Parties  considered  93  proposals  to 
amend  the  appendices.  These  were 
listed  in  the  Federal  Register  on 
December  14, 1984,  for  U.S.  proposals 
(49  FR  48775).  and  on  April  12, 1985,  for 
proposals  by  other  Parties  (50  FR  14402). 
The  proposals  that  were  adopted  by  the 
Conference  of  the  Parties  were 
announced  in  the  Federal  Register  (50 
FR  24918;  June  14. 1985).  together  with  a 
request  for  comments  from  the  public  on 
whether  the  Fish  and  Wildlife  Service 
(Service)  should  recommend  that  the 
United  States  enter  a  reservation  on  any 
of  the  amendments.  The  effect  of  a 
reservation  would  be  to  exempt  this 
country  from  implementing  CITES  for  a 
particular  species. 

Action  of  the  Parties 

Several  proposals  were  withdrawn  by 
the  proponent  or  rejected  by  vote  of  the 
Parties  as  announced  in  50  FR  24918. 
Proposed  amendments  that  were 
accepted  by  the  Parties  were  also 
announced  in  50  FR  24918.  and  changes 
that  will  be  incorporated  into  the  Code 
of  Federal  Regulations  are  printed  at  the 
end  of  this  notice. 

In  addition  to  accepting  the  various 
species  amendments  to  Appendices  I 
and  II,  the  Parties  adopted  an 
amendment  to  the  Appendices  that 
incorporated  into  Appendix  II  all  parts 
and  derivatives  (with  certain  exceptions 
including  seeds,  spores,  pollen,  tissue 
cultures,  and  flasked  seedling  cultures) 
of  plants  on  Appendix  II.  Previously,  all 
readily  recognizable  parts  and 
derivatives  of  Appendix  I  and  II  animals  . 


and  Appendix  I  plants  were  subjected  to 
CITES  regulations,  as  well  as  any 
readily  recognizable  parts  and 
derivatives  speciHcally  designated  for 
Appendix  II  plants  and  Appendix  III 
plants  and  animals.  Now,  while  parts 
and  derivatives  for  Appendix  III  species 
must  still  be  specifically  identified  by 
the  proposing  Party  in  order  to  be 
regulated,  all  parts  and  derivatives  of 
Appendix  II  plants  along  with  parts  and 
derivatives  of  Appendix  II  animals  and 
Appendix  I  plants  and  animals  are 
included,  unless  specifically  excluded. 
Accordingly,  paragraph  (d)  of  9  23.23  of 
50  CFR  has  been  amended  at  the 
conclusion  of  this  rulemaking  and  the 
described  exceptions  specifically  noted 
in  the  revised  paragraph.  In  addition, 
changes  have  been  made  to  the  species 
list  in  i  23.23  that  delete  the  designated 
parts  that  were  previously  only 
selectively  regulated  for  certain  plant 
species. 

Finally,  some  nomenclatural 
clariffcations  were  made  by  the 
Secretariat  that  identified  synonyms, 
eliminated  reference  to  more  than  one 
species  in  monotypic  families 
(Slangeriaceae  and  Welwitschiaceae), 
transferred  Microcycas  calocoma  from 
one  family  to  another,  and  listed  only  at 
the  family  level  those  cases  where  all 
species  in  the  family  had  been 
individually  listed.  Certain  of  these 
changes  are  incorporated  into  the 
species  changes  to  the  Code  of  Federal 
Regulations  at  the  end  of  this  notice. 

Public  Conunents 

By  the  end  of  the  public  comment 
period  on  July  15, 1985,  the  Service  had 
received  six  letters  from  persons  and 
organizations  requesting  that  the  United 
States  enter  reservations  on  selected 
species,  three  letters  from  persons  and 
organizations  (including  one  from  a 
consortium  whose  position  was 
endorsed  by  17  member  organizations) 
opposing  any  reservations,  two  letters 
from  persons  who  asked  that  the  United 
States  not  enter  reservations  on  the  sea 
turtle  amendments,  and  one  letter  from 
an  organization  urging  the  United  States 
to  take  a  strong  position  on  adherence  to 
the  listing  criteria.  In  addition  to 
comments  on  reservations,  one  company 
requested  clarification  of  the  protected 
status  of  a  particular  population  or 
subspecies,  and  one  of  the  above 
organizations  commented  on  the 
Service's  position  on  marine  manunal 
issues  and  on  a  related  secret  ballot. 

Specifically,  Kellogg  Inc.  requested 
that  the  United  States  enter  a 
reservation  or  take  a  more  selective 
approach  on  protecting  the  scarlet 
macaw  (Ara  macao)  and  the  great  green 
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macaw  [Am  ambigua)  based  on  their 
point  of  origin.  Rolf  C.  Hagen,  Inc.  asked 
that  the  United  States  reserve  on  the 
scarlet  macaw.  The  North  American 
Raptor  Breeders'  Association  and  the 
North  American  Falconers  Association 
requested  the  entering  of  a  reservation 
on  the  gyrfalcon  [Faico  rusticolus).  The 
latter  Association  also  requested  that 
the  U.S.  enter  a  reservation  on  the  lagger 
falcon  [Falco  j'ugger).  The  International 
Association  of  Fish  and  Wildlife 
Agencies  and  the  Texas  Parks  and 
Wildlife  Department  asked  that  the 
United  States  enter  reservations  on  the 
three  subspecies  of  the  sandhill  crane 
[Gnis  canadensis)  not  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act.  Persons  and 
organizations  requesting  that  the  United 
States  not  enter  any  reservations 
included  Ms.  Marie  C.  Peronne,  the 
Natural  Resources  Defense  Council.  Inc.. 
and  Monitor.  The  latter  indicated 
endorsement  of  its  position  by  the 
American  Cetacean  Society.  American 
Humane  Association.  American  Society 
for  the  Prevention  of  Cruelty  to  Animals. 
Animal  Protection  Institute  of  America, 
Animal  Welfare  Institute.  Center  for 
Environmental  Education.  Defenders  of 
Wildlife,  The  Fund  for  Animals. 
Greenpeace  U.S.A..  The  Humane 
Society  of  the  United  States.  I  KARE 
Wildlife  Coalition.  International  Fund 
for  Animal  Welfare.  International 
Primate  Protection  League. 
Massachusetts  Society  for  the 
Prevention  of  Cruelty  to  Animals. 
Society  for  Animal  Protective 
Legislation.  Washington  Humane 
Society,  and  The  Whale  Center.  The  Pet 
Industry  Joint  Advisory  Council  asked 
that  the  United  States  submit  a  strong 
statement  of  position  regarding  the 
inadequacy  of  proposals  and  the  need 
for  adherence  to  the  listing  criteria  to 
the  Parties  to  CITES. 

Monitor  also  expressed  concern  For 
the  U.S.  position  on  the  narwhal 
(Monodon  monoceros)  and  the  secret 
ballot  taken  on  this  species  by  the 
Conference  of  the  Parties.  Ms.  Anne 
Meylan  and  Ms.  Karen  Bjomdal  asked 
that  the  United  States  not  enter 
reservations  on  amendments  concerning 
sea  turtles.  Lastly,  F.J.  Zeehandelaar  Inc. 
raised  questions  about  the  hsting  status 
of  one  of  the  populations  of  wild  ass 
[Equus  hemionus]. 
■  The  comments  received  are  here 
summarized  and  a  Service  response 
presented  for'the  comments  as  follows: 

Comment — In  requesting  that  the 
United  States  enter  reservations  on 
various  species  of  interest  to  them  or  to 
take  other  actions,  the  North  American 
Falconers  Association  (NAFA).  North 


American  Raptor  Breeders'  Association 
(NARBA),  Texas  Parks  and  Wildlife 
Department  (TPWD).  International 
Association  of  Fish  and  Wildlife 
Agencies  (lAFWA),  Pet  Industry  Joint 
Advisory  Council  (PIJAC),  and  Rolf  C. 
Hagen  Inc.  either  expressed  the  belief 
that  the  identified  species  did  not  meet 
the  previously  accepted  listing  criteria 
and/or  stated  that  various  Parties 
admitted  that  the  information  in  the 
species  proposals  did  not  meet  the 
criteria.  In  addition,  the  Natural 
Resources  Defense  Council,  Inc. 
(NRDC).  in  asking  that  no  reservations 
be  entered,  acknowledged  that  several 
amendments,  some  uplistings  to 
Appendix  I,  and  some  downlistings  to 
Appendix  II.  were  not  based  on 
adequate  scientific  data. 

Response— The  United  States  is 
concerned  whenever  the  information  for 
uplistings  or  additions  to  and  deletions 
from  the  Appendices  does  not  meet  the 
agreed  upon  biological  and  trade 
criteria.  However,  the  additional 
protection  resulting  from  transfer  of  the 
macaws  from  Appendix  II  to  Appendix  I 
appears  warranted  for  specific 
populations  of  macaws,  and  some 
additional  protection  will  be  provided  to 
the  subspecies  and  species  of  cranes  as 
a  consequence  of  the  listing  of  all  cranes 
on  Appendix  II.  The  biological 
information  on  the  gyrfalcon  in  North 
America  did  not  strongly  support  the 
listing  of  this  population  of  the  gyrfalcon 
on  Appendix  I.  Nevertheless,  the  minor 
impact  of  these  listings  on  U.S.  interests 
does  not  appear  to  warrant  the  entering 
of  a  reservation  in  view  of  the  effect  that 
such  action  may  have  upon  U.S. 
influence  to  dissuade  others  from 
entering  reservations  for  species  that 
genuinely  need  CITES  protection. 

Furthermore,  entering  a  reservation 
for  species  listed  in  Appendix  II  or 
transferred  from  Appendix  II  to 
Appendix  I,  would  not  usually  relieve 
importers  or  exporters  from  obtaining 
CITES  permits  or  CITES-comparable 
documentation  because  of  the  Lacey  Act 
Amendments  of  1981.  other  laws  of  the 
United  States,  and  non-Party  document 
requirements  by  other  Parties, 
depending  upon  the  specific  situation  as 
discussed  in  detail  in  the  section  on 
reservations  towards  the  end  of  this 
document.  Also,  a  reservation  would  not 
relieve  the  United  States  of  reporting 
trade  statistics  for  Appendix  I  species 
because  of  a  previous  Convention 
resolution. 

However,  the  United  States  will  seek 
to  have  adequate  listing  information 
provided  with  future  proposals.  The 
Parties  at  the  recent  meeting  in  Buenos 
Aires  recognized  that  some  proposals 


were  not  receiving  proper  screening 
prior  to  action  in  the  Plenary  session, 
and  the  Parties  were  interested  in 
improving  the  process.  The  United 
States  has  already  encouraged 
procedural  improvements  and  will 
continue  to  encourage  proper  review 
and  adherence  to  listing  criteria. 

Comment — PIJAC,  in  asking  that  the 
United  States  submit  a  strong  statement 
regarding  the  inadequacy  of  the 
information  in  some  proposals,  the  need 
for  adherence  to  the  listing  criteria,  and 
the  need  for  more  time  for  analysis  of 
the  proposals  during  the  Conference, 
urged  the  Department  of  the  Interior  to 
prepare  a  position  paper  to  be 
distributed  to  the  Parties  to  CITES  as 
well  as  to  the  members  of  each 
delegation  attending  the  Fifth  Meeting  of 
the  Conference  of  the  Parties  to  CITES. 

Response — ^The  United  States  is 
concerned  that  the  information 
contained  in  the  proposals  for  changes 
in  the  Appendices  is  sometimes 
inadequate  and  that  time  for  proper 
screening  of  the  proposals  was  not 
available  at  the  Fifth  Meeting  of  the 
Conference  of  the  Parties  to  CITES.  The 
United  States  has  already  recommended 
that  this  issue  be  addressed,  and  the 
CITES  Secretariat  has  developed,  for 
presentation  to  the  CITES  Standing 
Committee  recommendations  which  will 
permit  a  much  more  thorough  screening 
process.  This  is  considered  an  elective 
and  efficient  approach  to  resolving  the 
screening  problem.  While  this  revised 
screening  process  may.  if  adopted,  also 
promote  adherence  to  the  listing  criteria, 
the  United  States  will  consider  whether 
the  development  of  a  position  paper 
would  add  to  the  effectiveness  of  our 
efforts  to  obtain  better  adherence  to  the 
listing  criteria. 

Comment — Kellogg  Inc.  and  NARBA, 
in  requesting  that  the  United  States 
enter  reservations  on  the  macaws  and 
gyrfalcon.  stated  that  the  data  provided 
in  support  of  the  amendments  were 
inadequate  to  justify  the  transfer  from 
Appendix  II  to  Appendix  I. 

Response — The  information  available 
on  the  status  of  the  scarlet  macaw  is 
sufficient  to  indicate  that  the  species  is 
seriously  reduced  in  numbers  in  part  of 
its  range.  The  information  on  the  great 
green  macaw  is  less  detailed  and.  as 
indicated  above,  the  information  on  the 
gyrfalcon  indicates  that  the  North 
American  population  of  this  species  is 
not  threatened.  However,  trade  in  these 
latter  two  species  is  very  limited  and  the 
impact  of  these  listings  on  U.S.  interests 
does  not  appear  to  warrant  entering  a 
reservation. 

Comment— Both  NAFA  and  NARBA 
stated  that  the  gyrfalcon  was  not 
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endangered  and  the  laMer  pointed  out 
that  Canada  had  prepared  a  well- 
documented  paper  on  this  species.  In 
addition.  NAFA  stated  that  the  lagger 
falcon  was  not  endan^red. 

Response — As  previously  indicated, 
the  infonnation  available  on  the  North 
American  population  of  the  gyrfalcon 
supports  the  view  that  diis  population  is 
not  threatened  with  extinction. 
However,  the  proponents,  Denmark  and 
Norway,  believed  that  recent  illegal 
trade  posed  a  risk  to  other  gyrfalcon 
populations.  Reported  U.S.  trade  in  this 
species  in  1983  was  limited  to  a  single 
bird.  There  is  also  no  information  to 
indicate  that  the  lagger  falcon  is 
endangered  and  there  were  no  reported 
imports  or  exports  of  this  species  into  or 
from  the  United  States  in  1983.  The 
minor  impact  of  these  listings  on  U.S. 
interests  does  not  appear  sufficient  to 
warrant  entering  a  reservation.  Trade 
for  educational  and  captive  breeding 
purposes  will  still  be  considered  when 
not  primarily  for  commercial  purposes. 

Comment — PIJAC.  in  it  comments, 
observed  that  transfer  of  the  scarlet 
macaw  from  Appendix  II  to  Appendix  I 
was  contrary  to  the  final  negotiating 
position  of  the  United  States. 

Note. — This  also  was  true  for  other  species, 
and  while  the  United  States  did  not  vote  on 
the  scarlet  macaw,  the  United  States  did 
formally  vote  against  the  gyrfalcon,  Cniidae, 
and  coral  proposals,  which  were  accepted  by 
the  Parties. 

Response — ^The  Service  made  it  clear 
in  the  Federal  Register  notice  on 
negotiating  positions  that  those 
positions  might  change  in  response  to 
new  information  at  the  meeting.  Actions 
of  the  U.S.  delegation  on  species  listing 
votes  were  based  on  the  predetermined 
positions  to  the  greatest  extent  possible. 
The  listing  of  the  scarlet  macaw  and 
great  green  macaw,  as  well  as  some 
other  species,  was  contrary  to  the 
announced  positions  of  the  United 
States,  and  in  some  instances  contrary 
to  the  U.S.  vote  on  the  proposal.  The 
United  States  does  not  have  veto 
authority  over  listing  proposals,  and  the 
success  of  this  Convention  depends 
upon  understanding  and  cooperation 
among  all  Parties.  A  reservation  could 
be  entered  when  such  actions  are 
clearly  contrary  to  U.S.  interests. 
However,  these  listings  were  not 
considered  sufficiently  contrary  to  U.S. 
interests  to  recommend  entering  a 
reservation,  and  in  addition,  entering  a 
reservation  would  weaken  the  U.S. 
efforts  to  persuade  others  to  withdraw 
reservations  or  not  to  enter  reservations 
for  species  that  genuinely  need  CITES 
protection.  Therefore,  in  the  interest  of 
maintaining  uniform  application  and 


enforcement  of  CITES,  the  United  States 
has  determined  that  the  better  course  is 
to  accept  the  changes  to  the  Appendices 
adopted  by  the  Conference  of  the 
Parties. 

Comment — Kellogg  Inc.,  in  requesting 
that  the  United  States  either  enter  a 
reservation  for  the  two  species  of 
macaws  or  adopt  a  more  selective 
approach  to  protecting  the  species  based 
on  their  point  of  origin,  expressed  the 
concern  that  the  transfer  of  these 
species  to  Appendix  I  indirectly 
penalized  those  Central  American 
nations  that  do  properly  manage  their 
wildlife  resources.  PIJAC  in  pointing  out 
that  no  data  was  submitted  to  indicate 
that  the  scarlet  macaw  was  endangered 
in  South  American  countries,  expressed 
the  concern  that  transfer  of  this  species 
to  Appendix  I  would  preempt  any  range 
State  from  allowing  controlled  export  of 
the  species  as  part  of  a  rational 
harvesting  program. 

Response — The  transfer  of  scarlet  and 
great  green  macaws  to  Appendix  I 
should  not  be  viewed  as  penalizing 
Central  American  countries  inasmuch 
as:tl)  The  proposal  was  submitted  by 
Costa  Rica,  (2)  the  Service  believes  that 
most  South  and  Central  American 
countries  voted  for  the  proposal  (the 
Service  believes  that  Bolivia  was  the 
only  range  State  that  voted  against  the 
proposal;  the  vote  of  the  parties  on  the 
upl'sting  of  the  scarlet  macaw  was  28 
for  and  4  against},  (3)  the  range  States 
felt  that  range-wide  protection  was 
necessary  to  control  illegal  trade,  (4) 
there  was  only  one  great  green  macaw 
reported  as  being  imported  into  the 
United  States  in  1983,  and  (5)  we 
understand  that  the  scarlet  macaw  is 
generally  prohibited  from  commercial 
trade  in  most  South  and  Central 
American  countries  including  the  non- 
party countries. 

In  1983,  of  the  1.076  live  scarlet 
macaws  reported  as  imported  into  the 
United  States.  986  were  imported  from 
Bolivia  where  enforcement  has  been 
inconsistent,  35  from  El  Salvador  where 
the  species  is  considered  extinct  (at 
least  an  additional  50  birds  were 
allegedly  imported  from  El  Salvador  in 
1984),  26  from  Honduras  where  the 
population  is  low  in  numbers,  and  only 
17  from  other  Central  and  South 
American  Countries  including  those 
with  more  widespread  populations. 

Comment— Kellogg  Inc.  and  Rolf  C. 
Hagen  Inc.  suggested  that  the  United 
States  enter  a  reservation  on  those 
populations  of  scarlet  macaws  that  are 
not  endangered  or  properiy  managed  by 
certain  range  States. 

Response — ^While  populations 
described  by  geographical  area  can  be 
listed  on  the  Appendices  areas  in  order 


to  protect  an  endangered  population,  the 
illegal  trade  that  has  been  uncovered  in 
this  species  and  the  wishes  of  the  range 
States  to  include  all  populations  of  this 
species  support  the  listing  of  the  species 
throughout  its  range. 

Comme/)/— Rolf  C.  Hagen  Ina 
expressed  concern  for  the  impact  that 
transfer  of  the  scarlet  macaw  from 
Appendix  II  to  Appendix  I  would  have 
on  the  acquisition  of  birds  for  captive 
breeding  piuposes. 

Response — ^The  Service  encourages 
captive  breeding  of  threatened  exotic 
species  when  it  is  likely  to  be 
successful,  when  not  detrimental  to 
survival  of  the  species,  when  proper 
care  of  animals  and  plants  will  be 
provided  when  proper  management  of 
breeding  programs  is  established,  and 
when  parental  stock  has  been  legally 
obtained.  Such  captive  breeding 
programs  may  reduce  illegal  harvest 
pressure  on  wild  populations.  While  the 
Management  Authority  of  the  Stale  of 
import  must  be  satisfied  that  specimens 
of  Appendix  I  species  being  imported 
will  not  be  used  for  primarily 
commercial  purposes,  the  Service  will 
consider  requests  to  import  specimens 
for  captive  breeding  purposes  on  a  case- 
by-case  basis  consistent  with  the 
requirements  of  CITES. 

Comment — In  requesting  that  the 
United  States  enter  a  reservation  on  the 
three  non-endangered  subspecies  of 
sandhill  cranes,  the  lAFWA  and  TPWD 
noted  that  these  species  were  being 
properly  managed  cooperatively  by 
State  fish  and  wildlife  agencies  and  the 
Service.  Furthermore,  they  stated  that 
adequate  controls  on  taking, 
transporting,  exporting,  and  importing 
these  subspecies  already  exist  under  the 
Migratory  Bird  Treaty  Act.  A  similiar 
expression  on  adequate  management  by 
the  range  State  was  also  presented  by 
NARBA  who  noted  that  Canada  has 
good  management  regulations  in  effect 
for  the  gyrfalcon. 

Response — Although  export  and 
import  permits  are  no  longer  required  for 
lawfully  possessed  migratory  birds,  their 
parts,  nests  or  eggs.  50  CFR  21. 2(d).  the 
Migratory  Bird  Treaty  Act  regulations 
on  taking  and  possessing  migratory 
birds  provide  good  protection  for  these 
cranes  in  the  United  States.  However, 
the  addition  of  the  non-endangered 
subspecies  of  sandhill  Cranes,  which 
look  like  the  endangered  subspecies,  to 
Appendix  II  may  afford  some  additional 
protection  to  the  endangered  subspecies 
of  sandhill  cranes  and  to  other 
endangered  cranes  because  of  exporting 
and  importing  permit  and  inspection 
processes,  and  easier  recognition  of 
protected  species  by  port  inspectors. 
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The  additional  U.S.  permit  requirements 
will  not  impact  hunters  transporting 
legally-taken  possession  limits  of 
sandhill  cranes  with  them  because  of 
the  personal  baggage  exemption  as  it 
relates  to  Mexico  and  the  United  States, 
and  because  appropriate  documents  will 
be  provided  to  State  agencies  for 
issuance  with  crane  permits  to  non- 
resident hunters  from  Canada.  Canada 
may  also  have  a  good  management 
program  for  the  gyrfalcon.  However, 
limited  trade  in  the  gyrfalcon  and  easily 
implemented  provisions  for  export  or 
import  of  legally  taken  sandhill  cranes 
do  not  impact  on  U.S.  interests 
sufficiently  to  warrant  entering 
reservations. 

Comment — In  discussing  the 
reservation  issue.  PIJAC.  TPWD, 
lAFWA,  NAFA,  and  NARBA  expressed 
their  concern  that  if  the  United  States 
did  not  take  some  dramatic  action  to 
emphasize  the  importance  of  adhering  to 
the  listing  rules  and  failure  of  the  Parties 
to  live  by  the  rules,  it  would  jeopardize 
the  credibility  of  the  Convention. 
Conversely.  Monitor,  whose  position 
was  endorsed  by  17  member 
organizations,  expressed  the  concern 
that  the  entering  of  any  reservation  by 
the  U.S.  would  severely  damage  the 
treaty,  which  the  consortium  believes  to 
have  been  weakened  by  noncompliance 
due  to  reservations  by  other  nations  and 
by  flouting  of  the  regulations.  The  NRDC 
noted  that  CITES  depends  upon 
cooperation  and  goodwill  to  be 
effective,  and  that  the  already  strained 
relationships  would  be  further  harmed  if 
a  country  as  prominent  as  the  U.S.  were 
to  enter  a  reservation. 

Response— The  United  States  is 
concerned  about  the  credibility  of  the 
Convention  and,  as  discussed  in  our 
response  to  the  first  issue,  has  taken  and 
proposes  to  take  additional  steps  to 
improve  the  international  review  of  the 
proposals.  Furthermore,  this  concern 
should  also  be  pursued  as  part  of  the 
ongoing  review  of  the  Appendices. 
However,  we  are  equally  concerned 
about  the  weakening  of  the  Convention 
through  noncompliance  and 
unwillingness  to  cooperate.  The  factors 
supporting  these  listings  and  the  impact 
resulting  from  the  changes  to  the 
Appendices  do  not  present  a  sufficiently 
clear  and  convincing  case  for  the  need 
to  enter  any  reservations.  Under  these 
facts,  entering  a  reservation  as  a  matter 
of  strict  adherence  to  the  listing  rules 
without  a  convincing  case  as  to  a 
significant  impact  on  U.S.  interests  is 
not  warranted.  Such  action  might  be 
interpreted  by  other  nations  as  sufficient 
justification  for  them  to  enter 
reservations  on  species  that  may  require 


CITES  protection.  Therefore,  it  is  not 
considered  to  be  in  the  interest  of  the 
U.S.  to  enter  reservations  on  these 
species. 

Comment — In  requesting  that  the 
United  States  enter  reservations  for  the 
lagger  falcon  and  gyrfalcon,  NAFA 
raised  several  concerns  about  the 
political  nature  of  the  recent  meeting 
and  indicated  that  the  failure  of  the 
United  States  to  enter  reservations 
would  condone  political  abuses  of  the 
system.  They  also  suggested  that 
according  to  reports,  there  were 
manipulations  of  votes  by  protectionist 
interests. 

Response— The  United  States  does 
not  condone  political  abuses  of  CITES. 
Furthermore,  it  is  not  clear  that  improper 
vote  manipulations  by  protectionist 
interests  occurred.  We  believe  it  is 
important  to  the  proper  functioning  of 
the  Convention  that  all  Parties  have  an 
opportunity  to  attend  and  participate  in 
the  biennial  meetings  of  the  Parties  and 
in  regional  meetings,  but  we  recognize 
that  there  may  be  an  appearance  of 
possible  conflict  of  interest  when  any 
group  subsidizes  the  attendance  of  a 
Party.  Therefore,  the  United  States 
favors  efforts  by  the  Secretariat  to 
establish  a  fund  to  enable 
representatives  of  other  nations  to 
attend  various  meetings  of  the  Parties. 

Comment — Ms.  Meylan  and  Ms. 
Bjomdal  requested  that  the  United 
States  not  enter  any  reservations  related 
to  the  sea  turtle  amendments. 

Response— The  United  States  is  able 
to  reserve  only  on  species  newly  added 
to  or  transferred  in  the  Appendices,  and 
inasmuch  as  all  of  the  sea  turtle 
proposals  to  downlist  selected 
populations  were  rejected,  reservations 
are  not  appropriate.  Therefore,  these 
species  and  populations  are  retained  in 
their  previously  protected  status. 

Comment — Monitor,  in  its  comments 
endorsed  by  17  organizations,  expressed 
concern  that  the  United  States 
abandoned  its  policy  for  marine 
mammal  conservation  by  opposing  the 
proposed  uplisting  of  the  narwhal  to 
Appendix  I  and  the  proposed  listing  of 
the  hooded  seal  in  Appendix  II.  They 
noted  that  this  opposition  was  contrary 
to  the  final  negotiating  position 
announced  in  the  Federal  Register  on 
April  12. 1985. 

Response — ^The  Service  continues  to 
be  a  strong  advocate  of  providing 
adequate  protection  of  endangered 
populations  of  marine  mammals,  but 
also  supports  use  and  trade  in  species 
that  are  properly  managed  and  that  can 
sustain  established  levels  of  harvest. 
The  entering  of  reservations  was  not  an 
issue  with  regard  to  the  narwhal  or 


hooded  seal  because  both  proposals 
were  rejected  by  the  Parties.  The  United 
States  did,  contrary  to  its  final  published 
negotiating  position  of  support  for  the 
addition  of  the  hooded  seal  to  Appendix 
II,  vote  to  reject  the  proposal.  This 
change  in  position  resulted  from  a 
review  of  additional  information 
provided  on  the  species  by  Canada.  The 
Service,  in  the  Federal  Register  notice 
on  April  12, 1985.  did  inform  the  public 
that  new  information,  which  Canada 
had  recently  supplied  on  the  population 
status  of  and  trade  in  these  two  species, 
was  under  review  and  would  be 
considered  by  the  U.S.  delegation.  The 
United  States,  after  reviewing  the 
extensive  biological  and  trade  data 
provided  by  Canada,  did  speak  against 
the  proposal  to  transfer  the  narwhal 
from  Appendix  II  to  Appendix  I.  and  this 
position  was  also  contrary  to  the  final 
published  negotiating  position  of  the 
U.S.  Regulations  established  under  the 
Marine  Manunal  Protection  Act  by  the 
National  Marine  Fisheries  Service 
provide  protection  for  these  species  with 
regard  to  imports  into  the  United  States, 
regardless  of  the  CITES  status  of  these 
species. 

Comment — Monitor  also  felt  that  the 
United  States  should  have  objected  to 
the  secret  ballot,  expressed  their 
concern  that  the  secret  ballot  may  have 
affected  the  outcome  of  the  vote,  and 
requested  an  explanation  of  the  U.S. 
vote  on  the  narwhal  proposal. 

Response— The  United  States  has 
never  requested  a  secret  ballot  at  a 
Conference  of  the  Parties  to  CITES. 
However,  the  secret  ballot  is  a  provision 
of  the  Rules  of  Procedures  of  the 
Conference  of  the  Parties.  It  has  been 
used  in  only  a  relatively  few  instances. 
Any  Party  can  request  a  secret  vote  on 
any  species  proposal  and  other  Parties 
are  bound  to  honor  this  request.  With 
regard  to  the  U.S.  vote  on  the  narwhal 
proposal,  the  U.S.  delegation  feels  that 
in  keeping  with  the  decision  of  the 
Conference  of  Parties  it  shall  maintain 
the  secrecy  of  its  vote. 

Comment — F.J.  Zeehandelaar  Inc. 
raised  questions  about  the  protected 
status  of  the  population  of  wild  ass 
[Equus  hemionus)  occurring  in  Kashmir, 
and  Xizang  (Tibet),  Qinghai.  and 
Sichuan  Provinces  of  China,  because  the 
proposal  to  transfer  this  population, 
referred  to  as  Equus  hemionus  kiang  in 
the  Federal  Register  (50  FR  24918;  June 
14, 1985),  from  Appendix  II  to  Appendix 
I  was  withdrawn,  and  because  this 
population  is  considered  in  some 
taxonomic  references  as  a  separate 
species,  Equus  kiang,  that  was  not 
shown  on  CITES  appendices. 
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Response— The  populati<m. 
subspecies  or  species  referred  to  in  the 
uplisting  proposal  as  Eqvus  kiang  was 
considered  a  population  or  subspecies  of 
Equus  hem/onus  when  the  latter  species 
was  placed  in  Appendix  U  in  1975.  At 
least  one  taxonomic  reference  in  19B2 
listed  Equus  kiang  as  a  distinct  species, 
but  this  was  not  oHicially  acknowledged 
by  the  CITES  Secretariat.  While  the 
uplisting  proposal  wa^  withdrawn,  the 
CITES  Secretariat  clanfied  the 
taxonomy  and  status  by  noting  on  its 
updated  list  of  species  that  Equus 
hemionus  remained  in  Appendix  II  and 
that  Equus  kiang  was  a  taxonomic 
synonym.  Thus,  this  population  or 
subspecies  is  also  protected  in 
Appendix  11. 

Reservations 

Article  XV  of  CITES  enables  any 
Party  to  exempt  itself  from  implementing 
CITES  for  any  particular  species  if  it 
enters  a  reservation  with  respect  to  that 
species,  in  the  case  of  a  nation  that  is  a 
Party  at  the  time  an  amendment  is 
adopted,  a  reservation  may  be  entered 
only  during  the  period  of  90  days  after 
the  meeting  at  which  the  Parties  voted 
to  place  the  species  in  Appendix  I  or  IL 
The  Service  requested  comments  on 
whether  it  should  recommend  that  the 
United  States  enter  a  reservation  on  any 
of  the  recent  amendments. 

In  deciding  on  whether  or  not  to 
recommend  that  the  United  States  enter 
any  requested  reservations,  the  Service 
reviewed  the  public  comments  and 
considered  the  degree  of  endangerment 
of  the  species,  the  volume  of  trade  in 
that  species,  the  positions  of  the  range 
States,  the  vote  of  the  Parties,  the 
additional  protection  afforded  these  or 
other  species  or  populations  of  tfie  same 
.species,  the  additional  documentation 
that  might  be  required,  the  number  of 
persons  affected,  and  ultimately  how 
U.S.  interests  might  be  affected  and 
what  was  in  the  best  interest  of  the 
animal  or  plant  resouFoe  that  the 
Convention  was  intended  to  protect. 

Reserving  would  do  very  little  to 
relieve  importers  in  the  U.S.  from  the 
need  for  foreign  export  permits  because 
the  Lacey  Act  Amendments  of  1981  (16 
U.S.C.  3371  et  seq.)  make  it  a  Federal 
offense  to  import  into  the  United  States 
any  animals  or  plants  taken,  possessed, 
transported,  or  sold  in  violation  of 
foreign  conservation  laws.  If  the  foreign 
nation  has  enacted  CITES  as  part  of  its 
positive  law,  and  that  nation  has  not 
taken  a  reservation  with  regard  to  the 
species,  part,  or  derivative,  the  United 
States  would  continue  to  require.  CITES 
documents  as  a  condition  of  import.  A 
reservation  by  the  U.S.  also  wouk) 
provide  exporters  in  this  country  with 


little  relief  from  the  need  for  US.  export 
documents.  Receiving  countries  that  are 
party  to  CITES  will  generally  require 
CITES  equivalent  documentation  from 
the  United  States  if  it  enters  a 
reservation,  because  the  Parties  have 
agreed  to  allow  trade  with  non-Parties 
(including  reserving  Parties)  only  if  they 
issue  documents  containing  all  of  the 
information  required  in  CITES  permits 
or  certificates.  In  addition,  reservations 
on  species  listed  on  Appendix  I  dtould 
be  treated  by  the  reserving  Party  as  on 
Appendix  II  according  to  Conference 
resolution  4.25.  thereby  requiring  CITES 
documents  for  export  of  these  species  to 
Parties  and  noo-ABfties  alike. 

If  the  United  States  entered  a 
reservation,  both  importers  and 
exporters  would  be  in  a  confusing 
situation  where  CITES  requiiements  are 
imposed  by  other  countries  and  not  by 
the  United  States.  This  could  lead 
persons  to  unintentionally  violate  laws 
of  foreign  countries  that  honor  the  • 
listing. 

The  entering  of  a  reservation  could 
interfere  with  one  of  the  major  U.S. 
goals  under  CITES  which  is  the  full  and 
active  compliance  with  the  spirit  of  this 
treaty  by  all  countries.  Other  countries 
might  be  less  responsive  to  U.S.  requests 
to  participate  if  they  knew  the  United 
States  had  entered  a  reservation.  This 
applies  both  to  countries  that  have  not 
yet  ratified  the  Convention  and  to  party 
countries  that  have  taken  harmful 
reservations  that  we  would  like  to  see 
withdrawn. 

On  the  other  hand,  the  entering  of  a 
reservation  could  serve  another  major 
U.S.  goal:  To  ensure  that  the  list  of 
species  in  the  CITES  appendices  is 
appropriate  in  terms  of  the  purpose  of 
CITES.  Selected  reservations  might  help 
arrest  the  trend  toward  mass  listing  of 
species  when  identification  between 
species  is  practical  and  could  promote 
better  adherence  to  appropriate  listing 
criteria. 

The  Department  of  State,  as  a  matter 
of  general  policy,  does  not  favor  the 
United  States  taking  reservations  under 
any  treaty  except  in  those  cases  where, 
absent  a  reservation,  the  treaty  would 
conflict  with  VS.  law  or  be  impossible 
to  implement  Hie  Service  stated  in  the 
Federal  Register  (SO  FR  24918.  June  14. 
1985)  that  it  would  consider 
recommending  the  entering  of 
reservations  if  it  could  be  shown  that 
implementation  of  the  amendments  to 
the  appendices  was  contrary  to  the 
interests  or  laws  oi  the  United  States. 

The  United  States  did  not  enter  a 
reservation  on  any  of  the  species 
amendments  accepted  at  COP  5  in 
Buenos  Aires,  Aiigentina.  The  Service 


did  not  recommend  entering 
reservations  on  the  scarlet  and  great 
green  macaw  because  among  other 
things  the  species  or  geographical 
populations  of  the  species  appeared  to 
merit  the  added  protection.  Furthermore, 
in  view  of  the  South  aiul  Central 
American  support  for  the  proposal,  the 
apparent  need  for  further  control  of 
illegal  trade,  and  the  U.S.  desire  to 
encourage  others  not  to  take  or  to 
withdraw  reservations,  the  Service  did 
not  beUeve  that  entering  a  reservation  to 
make  a  point  about  the  inadequacy  of 
the  biological  and  trade  data  provided 
with  the  proposal  was  in  the  interests  of 
the  United  States. 

The  Service  did  not  recommend 
entering  a  reservation  on  the 
nonendangered  subspecies  of  sandhill 
cranes  because  the  listing  was  not 
considered  sufficiently  contrary  to  U.S. 
interests  to  warrant  reservation, 
because  some  additional  protection  «viU 
be  provided  to  threatened  crane  species 
and  because  VS,  influence  for 
strengthening  the  implemcnation  of  the 
Convention  could  be  weakened. 

The  Service  did  not  recommend 
entering  reservations  on  the  gyrfalcon  or 
lagger  falcon  because  of  the  limited 
commercial  trade  in  these  species  in  the 
United  States,  and  because  it  is  not 
considered  sufficiently  contrary  to  U.S. 
interests  to  warrant  entering  a 
reservation.  However,  the  United  States 
is  concerned  about  adherence  to 
appropriate  listing  criteria  and  will 
press  for  a  more  thorough  screening 
process.  The  Parties  recognized  at  fiie 
recent  meeting  that  the  screening  of 
animal  proposals  was  inadequate.  TTie 
United  States  has  already  recommended 
that  this  issue  be  addressed  by  the 
Central  Committee. 

Note. — The  Department  has  determined 
that  amendments  resulting  from  proposals 
made  by  the  United  States  are  not  a  mafor 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under  tiie 
National  Environmental  Policy  Act  (42  U.S.C 
4321-4347)  and  therefore,  the  preparation  of 
an  Environmental  Impact  Statement  is  not 
required.  The  Department  also  has 
determined  that  (his  is  not  a  major  rule  under 
Executive  Order  12291  and  that  it  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  under 
the  Regulatory  Flexibility  Act  (5  U.S.C  8011. 

This  rule  simply  implements  changes 
in  the  list  of  species  in  the  CITES 
appendices  that  already  have  been 
approved  by  the  Conference  of  the 
Parties,  and  that  the  United  States  is 
bound  to  accept  unless  it  enters  any 
reservations.  The  period  of  time  during 
which  the  United  States  could  have 
entered  a  reservation  on  any  of  these 
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amendments  ended  on  August  1. 1985. 
Earlier  Federal  Register  notices 
informed  the  public  about  these 
ameadnents  and  allowed  an 
opportunity  for  comment  on  them. 
Therefore,  the  Department  of  th?  Interior 
has  determined  that  good  cause  exists 
for  making  this  rule  effective  upon 
publication  (5  U.S.C  S53{d)). 

This  notice  was  prepared  by  Dr. 
Charles  W.  Dane,  OfUce  of  Scientific 
Authority,  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  plants. 
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Endangered  and  threatened  wildlife, 
Exports,  Fish.  Imports,  Marine 
mammals.  Plants  (agriculture).  Treaties. 

RegulatiaB  ftomulgation 

For  reasons  set  out  in  the  preamble  of 
this  notice,  Part  23  of  Title  SO,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Audraiity:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  HAS  8249:  and  Endangered 


Species  Act  of  1973.  87  Stat.  864. 16  U.S.C 
1531-43. 


$23.23 

2.  Revise  S  23JZ3  by  adding  a  new 
paragraph  (e) — Reserved,  and  by 
designating  the  list  following  the  new 
paragraph  (e)  as  paragraph  (f).  and 
adding  introductory  woidiag  as  follows: 
"(0  The  list  of  species  in  the  Appendices 
to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  is  provided  below:" 

3.  Amend  new  paragraph  (f)  of  §  23.23 
by  adding  to  the  list  the  following 
species  or  other  groups  of  animals  and 
plants  in  alphabetical  order  under  the 
appropriate  taxonomic  categories: 


SpedM 


CLASS  IMMMAUA: 
Ordar  Pfimates: 

Pygglhm  <  ^  Ww7qi*ff>«ajis)  spp.  (except  those  species  wHh  earti- 
ef  dates). 

Pygaltinx<=mtinopithecus)  roxe<lanaa _ 

Oirief  Artwdactyte: 

Muniiacua  crinifrons 

Budoicas  UoKOlor '__ 

CLASS  AVES:  ~ 

Oder  Ccofwtormec 

Jabku  myclena 

Order  Falcomlormes: 

Faioa/ugger..„ ._ 

Order  Giurtomies:  

Gruidae  spp  (an  species  and  subspecies  except  (hose  In  App.  I 
and  thoce  mtti  earlier  dales  <n  Asp  U) 
CLASS  REPTILIA: 
Order  Cnocodyka: 

Ooeo(f)ftua  nffoliajs  (populatone  in  Cameroon.  Congo.  Kenya, 
Madagascar.    Malawi.    Mozamtuque.    Sudan.    Tanzania,    and 
Zambia  subieci  to  export  quotas  described  by  the  SeoetanaQ. 
Order  Squwnata: 

Moptocepfalus  bungaroides 

CLASS  AMPWeiA;  

Order  Anura: 

fiana  hextdactyla 

f^ana  ogenna 


Conwwon  rwme 


S'feptw/ratrrtta  spp _3 __ 

PHYLUM  MOaUSCA:  ""  ~"  ""    

CLASS  Pelecypoda  ( ^  Bivalvia): 

TrKiacnidae  spp.  (includes  all  species  in  genera  hUppopus  and 
Tndaam  except  those  wim  earlier  date  in  App  II) 
PHYLUM  AHTMROPODA: 
CLASS  Aractmida: 


PHYLUM  COELENTERATA; 
CLASS  Amnozoa: 

Ordar  Sciersctinia: 
Acfopo'a  spp.... 
£«<v>v«u  spp .... 

r#wB  spp. „ 

F(«v«spp.. 


Halonntra  spp . 

Lobofjhyllia  spp ... 

Uenjlmas  spp 

Pavona  spp „_ 

Pactmia  spp „ 

Pbtygyra  spp 

PociHopora  spp.... 

PofyphylUa  spp 

Senatopora  spp_. 
£9'iloiD'>or«spp.... 
Ct-ASS  Hydrozea: 
Order  AltiecAa: 

Uiltepora  3f3f> 

CLASS  Alcyonanc 

Order  CoenotbecaKa: 

Halnpora  spfi 

Order  Slolonilera^ 

Tubvofa  spp 

PLANT  KINGDOM: 
Family  Theaceae: 

CameUta  chtysanfha.... 
Family  Zamtaceaa 
Caraloiama  spp.. 


MAMMALS: 
Primates:  Monkeys.  Apan  4 
Snubfloaed  monkey*. 

SnulMioaad  taigur 

Even-toed  UngutaMK 

Black  maitiac. 

Takm 

BIRDS: 


Appendix 


Herons.  Storks.  IbiSM.  FlainingM  «nd  AHm: 


Diurnal  Birds  of  Pray: 
Lagger  falcon 

Cranes,  Hails,  Suataida: 
Cranat 


REPTILES 
Crocodiles.  Alkgaiors.  Cainiana,  Gaviate 

Nile  crocodile 


Lizards.  Snakes: 
Broad-headeo 
AMPHeiANS: 

Frogs,  Toads: 
Asian  bullfrog. 
Indian  bullfrog 
Platypus  Irog. 
MOLLUSCS: 

Ctams,  Miitsnis 
Giant  clams_ 


ARTHROPODS: 
Arachnids: 

Hed.kneed  taranMa.. 
OOa.ENTEfiATES: 

Corals.  Anemone*: 
Stony  Corals 

Staghom  corals 

Trumpet  corals 

Brain  corals „ 

Mushroom  umals. ...... 

Bowl  corals 

Brain  corals _., 

Merulmas 

Cactus  corate . 


Uicrocycas  cakxoma 


LeMuoe  oeiato 

Brain  corals 

Brush  corals _ 

Faathar  corala 

Bird  nest  corals .- 
Cauliflower  corals. 


Fire  oorals- 


Blue  corals... 


Organ-pipe  corals . _ 

PLANTS: 
Tea  family: 

Yeltow-flowered  camellia,  Jinhuacha.. 
Zamia  family.  Cycads: 

Ceralozamia.  Homcone 


Palma  corcho.  Micnxrycas.. 


<man«i/4liy/ 


2/4/77 
7/1/75 


•/i/as 

•/1/85 


7/1/75 

•/1/as 

7/1/7S 
•/t/SS 


•/1/S6 
•/1/K 
S/1/K 


8/1/86 


8/1/86 


8/1/85 
8/1/86 
8/1/SS 
8/1/85 
8/1/85 
8/1/86 
8/1/86 
8/1/85 
8/1/86 
8/1/86 
8/1/85 
8/1/85 
8/1/85 
8/1/85 


8/1/85 

8/1/85 
8/1/85 

8/1/85 

2/4/77 
7/1/75 
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4.  Amend  new  paragraph  (f)  of  §  23.23      particular  species  on  the  list  to  read  as 
by  revising  the  existing  entries  for  follows: 


Spacws 


CLASS  MAMMALIA. 
Ordar  Cvnwofa: 

^ats  bengatensis  bengatenis^ 

Vutvt  ( =  Fennecus^  atdt 

CLASS  AVES: 

Ordar  Fatconiionnes: 
Fakx>  nalKxIut.. 


Common  Nimo 


Ottar  PiitUKJtormaK 

Araambigum 

An  macao 

CLASS  HEPnUA; 


Order  Crocodyta: 

CrocodftB  ntoHaa  (cxcapt  tnoat  popuWiona  on  App.  N) 

CrocoOiftJS  pomaus  (excapt  ttw  population  o<  P^iua  New  Guinea. 

the  Australa  poputoton  subiect  to  ranctting.  and  Indonesian 

poputaton  subfsct  to  export  quotas). 
Croaxtflus  pomaus: 


Papua   New  Guinaa  popUMon.   the  AuMralian  populalion 
sUiiect  to  ranching,  and  the  Indonesian  population  subiect 
to  export  quotas  descriiMd  by  the  Secetwiat 
CLASS  AMPHI8IA: 
Ordar  Anura: 

ado  periglenea 

PL*NT  KINGDOM:  "' 

Family  AraJaceaa. 


MAMMALS. 
CamivoraK 

Laopaidcat „ 

Fannac  tox 

BIRO& 
Diumal  Birds  o<  Prey: 
Gyrataicon.. 


Parrots.  Parakeets.  Macaw*.  Loftaa: 

Great  green  macaw. 

ScaiM  macaw 

REPTILES. 

Crocodtes.  Alligators.  Caimans.  GanMs: 

Nile  crocodile _ 

Salt-water  CrocodNe ^ 


Salt-water  CrocodHe.. 


Panax  qunqualofua .. 


Famiy  An»rariacaae. 

'4«ucanit  araucara  al  populations  axcepi  IM  of  CMa.. 
Fanmy  Compoartae  (=Asteracaae): 

Saussuma  lapim 


Family  Cyatteacear 

A*  species  m  the  family  except  those  Knth  an  earlier  date 

Cyalhm[^Hetnt 

Qfathoa  ckvdgai.. 


Cyathea  mencana 

CytaAaa  (=At9qpMI»  sMM.. 
Family  Cycadacaaa. 

AI  apede*  in  the  l«nly 

Family  Oickaonaceae: 


All  species  n  the  lamily 

Family  Dnscoreaceae: 

OoscorBB  deltoidea ; 

Family  Fagacaae: 

Ouerae  copeyensis 

Family  Meliacaae: 

Sti^BtonB  ftufnSs _^_ 

Family  Slangenacoac: 

Stangenaenopual=Slangeriapara(tox^.^ 
Family  Stercukacaae: 

Ptetygcuaaaa^  ( =  Basikaylon  eMceHunt... 

I^Mmtscfm  taineai  ( =  H<o*»iiBcftia  imabm- 
Famiy  Zygophylaceae: 

Guaisa*"  sanctum 


AMPHIBIANS: 

Frogs.  Toads: 

Mb<itevere  toad.. 
PLANTS; 

Ginseng  lamly: 


1  gmseng 

Monkey-puzzle  tree  lamily: 

Monkey-puzzle  tree 

Aster  lamily.  Compoailes: 

Cosius.  Kulh  roots 

Cyathaa  lamily.  Traa  tems: 


Cycas  lamily.  CycadK 


Dickaonia  lamily.  Tree  lama: 


Vamlwnily: 

Kniae.  Kurta 

Beech  family: 

noWa.  Copey  oak _ _. 

Mahogany  family: 

Cabana.  Mexican  mahogany.... 
Stangena  family: 

Stangena.  Fem-leafed  cycad... 
Stercuka  family: 


vveiwHscfva  lamay: 


Caltrop  family: 
Lignum-vitae.. 


Appendb 


I. 


(month/day/ 
year) 


I 


7/1/75 
4/22/n 


7/1/75 


10/28/78 
10/28/76 


7/1/75 
7/1/75 


7/1/75 


7/1/75 

7/1/75 

7/1/75 

7/1/75 

2/4/77 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

2/4/77 

2/4/77 

7/1/75 

7/1/75 

7/1/75 

7/1/7S 

7/1/75 

7/1/75 

7/1/75 


5.  Amend  new  paragraph  (c)  of  §  23.23 
by  removing  the  existing  entries  for 


particular  species  and  plant  families  (if 
all  species  and  genera  listed  under  the 


family  are  deleted,  remove  the  family 
heading),  as  follows: 


Spades 


ANIMAL  KINGDOM: 
CLASS  MAMUMUA: 
Order  PrwialBS: 

f'hynopithecus  roxellanae.. 
PLANT  KINGDOM: 

Family  Caryophyllacaae: 

Gymnocarpos  przewalslu 


^i^Blantium  mon/otcus .. 
Saena  tnongokca .. 
5)nKan«  piAmsta.. 


Family  Cycadaceae: 

^taocycas  cakxoma.. 


Common  name 


ANIMALS: 
MAMMALS: 

Pnmalas:  Monkeys.  Apes,  etc.: 

Snub-nosed  langur 

PLANTS: 

PinklMnily: 


Cycas  lamily.  Cycads: 

Palma  corcho.  Microcycas.. 


Appendix 


Date  listed 

(month/day/ 
year) 


7/1/75 


7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/1/75 


Federal  Register  /  Vol.  50.  No.  226  /  Friday.  November  22.  1985  /  Rules  and  RfigulaUona 


Species 


Family  Heemodofacoee: 

Anigozanthos  spp 

MBCfopidia  fu^yiiiusu „ 

Famdy  legufntnosae  (^Fabaoeae): 

AmmopvltiitlMs  mongotiam 

Tr)trmopsis  mongolica.- 

Family  fmleaoaa*: 

Bantisia  spp 

Co»)apermum  spp 

OfyKfHMW  KirfniMia 

Dryandra  pofycaphala 

Xylomelum  spp 

Fomly  ntaeeat: 

C/a^fttV- 

GefemoMi  vemjcosa 

Famiy  S^angenaceae: 

AH  ipecias  ewiapt  aial  n  Appl  I. 

Family  TnymrtiMKirnar 

Pmelaa  pKysoJes 

Famiy  VartMnarwii 

Caryoplens  mongolica 

Family  Welwitsctiiaceae: 

All  species  aKepI  KM  in  Appt  I.. 


Common  name 


BkxxKrart  family: 

Kangaroo  paws _ 

Black  knngaroo  paw.. 

Pea  faniily: 


Banksiaa 

Smoke  bushes.... 


Woody  peais- 
Roe  famHy: 


Stangena  tamily: 


Mezereum  taniy: 

Quah4>bell 

Vaibem  laraiic: 


WelwijisdM  lamly; 


Appendix 


Oals  listed 

(monili/day/ 

yesf) 


C/2S/79 
6/28/79 

7/1/75 
7/1/75 

e/2B/7S 
6/28/7> 
C/28/79 

e/a/79 

6/28/79 

6/2e.'T9 
«/2B/79 

2/4/77 

6/28/79 
7/1/75 
2/4/77 


6.  Paragraph  (d)  of  §  23.23  is  revised  to 
read  as  follows: 
*        «        .        t        •        ■ 

(d)  All  living  or  dead  animals  and 
plants  in  Appendix  I  or  H  and  all  readily 
recognizable  parts  and  derivatives 
thereof  are  subject  to  the  regulations  of 
this  Part,  except  for  the  following  for 
plants  in  Appendix  U:  (1)  Seeds,  spores, 
and  pollen  (including  pollinia)  other 
than  seeds  of  Cycadaceae  spp., 
Stangeriaceae  spp.,  and  Zamiaceae  spp.: 
(2)  tissue  cultures  and  flasked  seedling 
cultures:  (3)  parts  and  derivatives,  other 


than  roots  and  readily  recognizable 
parts  thereof,  oi  Panax  quinquefolius;  (4) 
fruits  and  parts  and  derivatives  thereof 
of  naturalized  or  artificially  propagated 
Cactaceae  spp.,  and  separate  stem  joints 
(pads]  and  parts  and  derivatives  thereof 
of  naturalized  or  artificially  propagated 
species  of  Opuntia  subgenus  Opuntia; 
(5)  separate  leaves  and  parts  and 
derivatives  thereof  of  naturalized  or 
artificially  propagated  Aloe  vera;  and  (6) 
cut  flowers  of  artificially  propagated 
Orchidaceae  spp.,  and  fruits  and  parts 
and  derivatives  thereof  of  artificially 


propagated  Vanilla  spp.  All  living  or 
dead  animals  and  plants  included  in 
Appendix  III,  and  readily  recognizable 
parts  or  derivatives  thereof  specified  in 
the  list  of  species,  are  subject  to  the 
regulations  of  this  part 

Dated:  October  15, 1985. 
P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  85-27877  Filed  ll-21-«5;  «:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  70 

Voluntary  Standards  and  Grades  f  or 
Poultry 

Correction 

In  the  correction  to  FR  Doc.  85-25383. 
appearing  on  page  45829.  in  the  issue  of 
Monday,  November  4. 1985.  make  the 
following  correction: 

In  the  second  column,  item  (9)  should 
read: 

§70222    (Corrected] 

(9)  On  the  same  page,  in  the  third 
column,  in  §  70.222(c).  in  the  fourth  Une. 
"Ilium"  should  read  "ilium". 

BILUNG  COOE  1S0S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  70, 72, 73,  and  74 

Changes  to  Safeguards  Reporting 
Requirements 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule;  Extension  of 
comment  period. 


summary:  On  August  27. 1985  (50  FR 
34708).  the  NRC  published  for  public 
comment  amendments  to  its  regulations 
for  the  reporting  of  safeguards  events. 
The  proposed  rule  would  clarify  the 
reporting  requirements  for  NRC 
licensees  and  would  improve  the  NRC 
safeguards  event  data  base  by  requiring 
more  uniform  safeguards  event  reports. 
The  comment  period  for  this  proposed 
rule  was  to  have  expired  on  November 
27. 1985.  Since  the  supporting  guidance 
for  the  rule  was  not  available  for 
licensee  inspection  for  more  than  60 
days  into  the  rule's  90-day  public 
comment  period,  the  NRC  has  decided 
to  extend  the  public  comment  period  for 
the  rule  to  coincide  with  that  of  its 


supporting  guidance.  The  extended 
comment  period  now  expires  on 
December  31. 1985. 
DATES:  The  comment  period  has  been 
extended  and  now  expires  on  December 
31. 1985.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  before  this  date. 
addresses:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Yardumian.  (301)  427-4753,  or 
Priscilla  A.  Dwyer.  (301)  427-4773. 
Safeguards  Reactor  Regulatory 
Requirements  Section.  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555. 

Dated  at  Bethesda.  Maryland,  this  18th  day 
of  November.  1985. 

For  the  Nuclear  Regulatory  Commission. 
lack  W.  Roe, 

Acting  Executive  Director  for  Operations. 
[FR  Doc.  85-27931  Filed  11-21-85:  8:45  am) 

MUJNG  COOE  7SMH>1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

( Airspace  Docket  No.  85- ASO- 18] 

Proposed  Alteration  to  Christiansted, 
St  Croix,  VI,  Transition  Area 

agency:  Federal  Aviation 

Administation  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to 
enlarge  the  Christiansted  St.  Croix,  VI. 
Transition  Area  to  accommodate 
operations  conducted  under  instrument 
flight  rules  (IFR)  to  and  from 
Christiansted  Harbor  Seaplane  Base. 
DATES:  Comments  must  be  received  on 
or  before  January  6, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA. 


Southern  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  85- 
ASO-18.  Federal  Aviation 
Administation,  P.O.  Box  20636,  Atlanta. 
GA  30320. 

The  o^icial  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  hohdays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230), 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administation.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  42&-«783. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-ASO-18."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
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for  coitunents.  A  report  Bumniarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUityofNPM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  OfTice  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430, 800 
Independence  Avenue.  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  42&-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Hst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
provide  sufficient  controlled  airspace 
within  which  operations  conducted 
under  IFR  to  and  from  Christiansted 
Harbor  Seaplane  Base  would  be 
afforded  the  protection  of  the  increased 
VFR  minimums  associated  with 
controlled  airspace.  IFR  departures  from 
Christiansted  Harbor  Seaplane  Base  are 
normally  assigned  headings  between 
360*  clockwise  to  090*  and  sufficient 
controlled  airspace  does  not  currently 
exist  to  accommodate  such  controlled 
operations.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore— {1>  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAO  Consideration 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
consonance  with  the  International  Civil 


Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service, 
FAA,  in  areas  outside  domestic  airspace 
of  the  United  States  is  governed  by 
Article  12  of,  and  Annex  11  to,  the 
^Convention  of  International  Civil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promoting  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic.  Their 
purpose  is  to  ensure  that  civil  flying  on 
international  air  routes  is  carried  out 
under  uniform  conditions  designed  to 
improve  the  safety  and  efficiency  of  air 
operations. 

The  International  Standards  and 
Recommended  Ih^ctices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts 
the  responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A  contracting 
state  accepting  such  responsibility  may 
apply  the  International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administator  is  consulting  with  the     ' 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 

PART  71— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 


BEST  COPY  AVAILABLE 


(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.89. 

171.181    [AnwfKtod] 

2.  Section  71.181  is  amended  as 
follows: 

Christiansted  St.  Croix,  VI    lAmended] 

By  removing  the  words  "and  that  airspace" 
and  substituting  the  words  "within  a  6.5-mile 
radius  of  Christiansted  Harbor  Seaplane  Base 
(lat.  17*4511"  N.,  long.  64'42'24  '  N.);  and  that 
airspace"  and  by  removing  "VOR"  wherever 
it  appears  and  substituting  "VOR/DME. ' 
Also,  by  removing  "068°"  wherever  it  appears 
and  substituting  "069'." 

Issued  in  Washington,  D.C.  on  November 
13, 1965. 

Daniel  |.  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(PR  Doc.  85-27864  Filed  11-21-85;  8:45  am) 

MLUNO  COOC  4»1»-1»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154 

(Docket  No.  RM85-1-000  (Part  D)l 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  November  19, 1985. 

agency:  Federal  Energy  Regulatory 
Commission.  Energy. 

ACTION:  Supplemental  Notice  of  Public 
Hearing. 

summary:  On  October  9, 1985,  the 
Commission  issued  a  Notice  Requesting 
Supplemental  Comments,  50  FR  42372 
(Oct.  18, 1985),  on  a  Notice  of  Proposed 
Rulemaking  proposing  a  block  billing 
procedure  for  natural  gas  purchase 
costs,  50  FR  24130  Qune  7. 1985). 
:°  ■  In  the  notice  issued  on  October  9, 
1985,  the  Commission  invited  oral 
presentation  of  data,  views,  and 
arguments  on  the  proposal,  to  be  held  in 
Washington,  DC,  on  Wednesday, 
December  11, 1985. 

The  Commission  will  provide  an 
opportunity  for  all  interested  persons  to 
present  information  on  December  11. 
1985. 

DATES:  The  Public  hearing  will  be  held 
on  December  11  and  December  12  and 
will  convene  at  9:00  a.m.  Requests  to 
participate  and  the  amount  of  time 
requested  must  be  directed  to  the 
Secretary  in  writing  by  November  26, 
1985.  Further  notice  regarding  the 
schedule  of  witnesses  will  be  provided 
following  November  26. 1985. 
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AOOftESSES:  The  hearing  will  be  held  in: 
Hearing  Room  A.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NR,  Washington.  DC 
20426. 

Requests  to  participate  and  questions 
regarding  participation  should  be 
directed  to:  The  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE, 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kenneth  F.  Plumb.  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  (202)  357- 
8400. 

SUPPLEMENTARY  INFORMATION:  To 

facilitate  the  Commission's  preparation 
for  the  public  conference,  commenters 
are  urged  to  provide  a  3-5  page 
executive  summary  of  their  positions  on 
the  issues  raised  in  the  request  for 
supplemental  comments.  Each  set  of 
comments  should  provide  a  concise 
description  of  the  commenter,  use  the 
same  numbering  system  as  the 
Commission's  inquiry  when  answering 
questions,  and  indicate  by  "N/A"  when 
they  have  not  answered  a  question. 

The  public  hearing  wili  not  be  a 
judicial-type  proceeding.  Persons 
requesting  to  speak  will  be  divided  into 
participant  panels  and  will  be  permitted 
time  to  present  their  remarks.  There  will 
be  no  cross  examination  of  persons 
presenting  statements;  however,  the 
Commissioners  may  question  these 
persons.  Any  further  procedural  rules 
will  be  announced  by  the  presiding 
officer  at  the  hearing.  Transcripts  of  the 
hearing  will  be  available  in  the  public 
file  for  this  proceeding.  Docket  No. 
RM85-1-fl00  (Pari  DJ.  in  the 
Commission's  Office  of  Public 
Information,  and  may  be  ordered  from 
that  office. 

Requests  to  participate  in  the  hearing 
should  be  submitted  in  writing  by 
November  26. 1985.  to  the  Office  of  the 
Secretary,  and  should  request  the 
amount  of  time  required  for  the  oral 
presentation.  This  request  must  be  filed 
separately  from  any  comments  filed  in 
this  proceeding.  Persons  participating  at 
the  bearing  should,  if  possible,  bring  50 
copies  of  their  statement  to  the 
conference.  A  list  of  the  participants  in 
the  conference  will  be  available  in  the 
Commission's  Office  of  Public 
Information  and  at  the  hearing  room  on 
the  morning  the  conference  is  convened. 
Kenneth  F.  Pluiab. 
Secrelnry: 
jFR  Doc.  85-27937  Filed  ll-Zl-85:  8:45  amj 

BUMG  COK  •717-«t-« 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
(DocketNo.S-700A) 

Powered  Platforms  for  Exterior 
Building  Maintenance;  Public  Hearing  ^ 

agency:  Occupational  Safety  and 
Health  Administration;  L.abor  (OSHA). 
Labor. 

ACTION:  Notice  of  informal  hearing. 

summary:  This  notice  schedules  and 
informal  public  hearing  on  OSHA's 
proposed  revised  standard  on  powered 
platforms  for  exterior  building 
maintenance  (50  FR  2890.  January  22. 
1985). 

DATES:  Notices  of  intention  to  appear  at 
the  informal  public  hearing  and  written 
comments  on  all  relevant  issues  must  be 
postmarked  by  January  21. 1985. 
Testimony  and  all  evidence  which  will 
be  offered  into  the  hearing  record  must 
be  postmarked  by  February  5, 1986.  The 
hearing  will  be  held  in  Chicago,  Illinois. 
on  February  19  and  20, 1966,  and  will 
begin  at  9-.30  a.m.  If  it  is  necessary,  the 
hearing  will  continue  on  February  21, 
1986. 

ADDRESSES:  Notices  of  intention  to 
appear  and  testimony  and  documentary 
evidence  which  will  be  introduced  into 
the  hearing  record  must  be  sent  to  Mr. 
Tom  Hall,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Division  of  Consumer 
Affairs,  Room  N3662,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
(202)  523-8024.  Written  comments  on  all 
relevant  issues  must  be  sent  to  the 
Docket  Office,  Docket  No.  S-700A, 
Room  N3679.  200  Constitution  Avenue. 
NW.,  Washington.  DC  20210,  (202)  523- 
7894.  Tlte  informal  pulic  hearing  will  be 
held  February  19,  20, 1988,  in  the  George 
I  Room,  The  Ambassador  West,  1300 
North  State  Parkway.  Chicago,  Illinois 
60610,  (312)  787-7900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hearing:  Mr.  Tom  Hall,  U.S  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration.  Division  of 
Consumer  Affairs,  Room  N3662,  200 
Constitution  Avenue.  NW.. 
Washington.  DC  20210.  (202)  523-8024. 
Proposal:  Mr.  James  Foster. 
Occupational  Safety  and  Health 
Administration,  Room  N3637.  U.S. 
Department  of  Labor ,  Washington, 
DC  20210.  (202)  523-8148. 
SUPPLEMefTARV  INFORMATION:  On 
January  22. 1985.  OSHA  published  a 
Notice  of  Proposed  Rulemaking  to  revise 


the  current  standard  for  Powered 
Platforms  for  Exterior  Building 
Maintenance.  29  CFR  1910.66  (50  FR 
2890).  Written  comments  and  requests 
for  a  hearing  were  to  be  received  by 
March  25. 1985.  The  deadline  for 
comments  arui  requests  for  a  hearing 
was  subsequently  extended  until  June  3. 
1985  (50  FR  15756.)  On  June  26, 1985, 
OSHA  reopened  the  period  in  which  to 
file  written  comments  on  the 
i*reliminary  Regulatory  Impact 
Assessment  (PRIA).  which  had  not  been 
available  for  public  review  during  the 
earher  comment  period.  Written 
comments  on  the  PRL\  were  to  be 
received  by  August  1, 1985  (50  FR  27307). 

In  response  to  the  proposed  rule, 
OSHA  has  received  several  requests  for 
public  hearings.  This  notice  announces 
the  schedule  for  an  informal  public 
hearing  which  will  be  held  to  examine 
specific  issues  raised  in  the  comments 
and  hearing  requests  as  well  as  other 
relevant  issues.  The  heaing  will  not 
examine  issues  related  to  temporary 
installations  used  for  exterior  building 
maintenance  now  regulated  by  29  CFR 
1910.28  OSHA  is  presently  developing  a 
revision  of  29  CFR  1910.2a  In  this 
scheduled  rulemaking  hearing.  OSHA 
seeks  additional  information  only  on  the 
proposed  amendment  to  the  standard  on 
powered  platforms  for  exterior  building 
maintenance,  which  are  permanent 
installations  (29  CFR  1910.66).  OSHA 
specifically  invites  comments  and 
testimony  on  the  issues  listed  below: 

Hearing  Issues 

(a)  Elevated  Interior  Building 
Maintenance 

OSHA  has  proposed  in  paragraph 
(b)(1)  that  the  standard  would  not  apply 
to  platform  installations  used  for 
maintaning  the  elevated  interior  of 
buildings  (atriums).  At  the  same  time, 
OSHA  requested  comment  on  whether 
the  coverage  of  atriums  should  be 
addressed  in  a  separate  standard  or 
whether  the  proposal  should  be  revised 
to  address  atriums.  The  need  for  a 
separate  standard  was  supported  by  a 
commentor  because  of  the  difference  in 
working  environments,  the  necessity  of 
horizontal  and  vertical  movement  of  the 
platform  in  some  installations  and  the 
abnormal  working  position  of  personnel 
due  to  sloping  atrium  roofs.  Several 
commentors  agreed  that  atriums  should 
be  addressed  in  a  separate  standard, 
since  these  elevated  areas  are  becoming 
more  complex  and  specific  criteria 
would  have  to  be  developed.  Other 
commentors  suggested  that  the  present 
proposal  should  apply  to  atriums  since  a 
number  of  conditions  are  similar  to 


Federal  Register  /  Vol.  50.  No.  226  /  Friday.  November  22.  1985  /  Proposed  Rules  48223 


exterior  elevations.  OSHA  seeks  more 
definitive  data  and  testimony  in 
indentifying  those  requirements  in  the 
proposal  which  might  be  included 
should  OSHA  decide  to  include  atrium 
maintenance  using  permant  installations 
in  this  standard.  What  additional 
requirements  should  OSHA  consider 
that  would  be  applicable  to  atrium 
maintenance?  What  woul  be  the 
anticipated  burden  of  complying  with 
these  suggested  requirements?  OSHA 
would  be  particularly  interested  in 
obtaining  information  on  working 
methods,  equipment  and  building 
modification,  maintenance 
consideration,  fall  protection,  and 
accident  data  related  to  atrium 
maintenance. 

(b)  Intermittent  Stabilization 

[1]  Limit  on  Horizontal  Movement  of  the 
Platform 

Draign  requirements  and  various  cost 
factors  have  been  responsible  for  the 
development  of  new  types  of 
stabilization  systems  for  powered 
platforms  which  involve  intermittent 
stabilization,  rather  than  continuous 
stabilization.  Since  the  cuirent  OSHA 
standard  does  not  address  this  new 
technology,  requirements  for 
intermittent  stabilization  systems  have 
been  introduced  in  the  proposed 
revision.  For  optimum  stability  of  the 
platform  in  an  intermittent  system  and 
to  reduce  the  risk  of  employee  falls,  the 
proposal  in  paragraph  (e)(2)(iii)(A) 
requires  that  the  platform  should  be  able 
to  move  laterally  no  more  that  14  inches 
(0.4m)  in  either  direction  during  steady 
winds  of  40  miles  per  hour  (64.3  km/hr) 
velocity.  This  14-inch  (0.4m)  limit  on 
lateral  displacement  would  also  be 
required  in  paragraph  (e)(2)(iii)(C)  for 
systems  utilizing  angulated  roping  and 
face  rollers  for  those  platforms  which  do 
not  exceed  130  feet  (39.em)  in  vertical 
travel.  A  number  of  commentors  have 
objected  to  the  use  of  this  performance 
criterion  for  intermittent  stabilization 
systems,  and  claimed  that  the  platform 
would  displace  14  inches  (0.4m)  laterally 
under  normal  operation  and  would  not 
cause  a  person  to  fall.  One  commentor 
suggested  that  the  14-inch  (0.4m) 
allowable  limit  be  reduced  to  a  more 
conservative  12  inches  (0.3m),  while 
another  commentor  suggested  his  limit 
be  increased  to  24  inches  (0.6m).  OSHA 
is  interested  in  receiving  documented 
data  regarding  the  need  for  a  limit  on 
the  horizontal  movement  of  an 
intermittently  stabilized  platform.  If 
needed,  what  should  be  the  maximum 
limit  for  horizontal  movement?  What 
other  variables,  such  as  wind  velocity, 
human  reaction  time,  etc.  should  be 


considered  in  the  development  of  this 
maximum  limit?  What  is  the  effect  of 
wind  gusts  on  the  stability  of  persons  on 
the  platform  if  a  horizontal  limit  is  not 
established?  Is  there  a  need  to  provide 
stabilization  guidelines,  such  as  the 
tables  in  Appendix  C  of  the  proposal? 
Are  there  other  performance  criteria 
which  should  be  applied  to  intermittent 
stabilization  systems  in  lieu  of  or  in 
addition  to  the  limit  on  horizontal 
movement,  which  are  not  provided  in 
the  proposal? 

(2)  Tie-in  Guides  for  Upper  Building 
Elevations 

In  many  buildings,  there  is 
considerable  variation  in  the  design  of 
the  upper  sections  of  the  building 
exterior,  which  inhibits  the  use  of  tie-in 
guides.  To  provide  for  these  variations, 
without  reducing  employee  safety, 
paragraph  (e)(2)(ii)  of  the  proposal 
permits  the  elimination  of  stabilizer 
guides  for  not  morie  than  50  feet  (15.3m) 
of  the  uppermost  elevation  of  the 
building  or  not  more  than  75  feet  (22.9m) 
if  angulated  roping  is  employed.  The 
distance  of  50  feet  (15.3m)  is  the  same  as 
the  maximum  distance  permitted  ,:  *    v 
between  stabilizer  guides  located  on  the 
building  face  below.  Some  commentors 
have  suggested  that  the  stabilizer  guide 
exceptioil  for  the  upper  elevations  be 
changed  to  130  feet  (39.6m],  since  a 
stabilizer  guide  exception  of  130  feet 
(39.6m)  is  permitted  from  ground  level  if 
the  installation  utilizes  angulated  roping. 
Other  commentors  have  agreed  with  the 
proposed  limit  of  50  feet  (15.3m)  for  the 
upper  elevation  stabilizer  guides.  OSHA 
is  interested  in  receiving  more 
information  on  the  proper  spacing  of 
stabilizer  guides  for  the  upper  sections 
of  a  building  exterior.  Are  there  criteria 
which  should  be  used  to  establish  the 
location  of  the  first  stabilizer  guide  on 
the  building  face? 

(3)  Intermittent  Stabilization  on  Ground 
Rigged  Platforms 

The  proposal,  in  paragraph 
(e)(2)(iii)(A)(6),  prohibits  the  use  of  an 
intermittent  stabilization  system  on 
ground  rigged  platforms.  This 
prohibition  is  based  on  the  assumption 
that  for  ground  rigged  platforms 
stabilizer  ties  cannot  be  attached  to  the 
building  anchors  during  the  first  ascent 
to  a  roof  level.  The  absence  of  these 
stabilizer  ties  would  permit  unlimited 
lateral  movement  of  the  platform  during 
its  first  ascent  and  expose  employees  to 
an  unsafe  condition.  A  number  of 
commentors,  R.D.  Warner  Co.  Inc.  (Ex. 
9-34),  Becor  Western  Inc.  (Ex.  »-37),  and 
Powered  Platforms  Mfg.  (Ex.  9-23).  have 
stated  that  there  are  methods  and 
equipment  presently  available  which 


permit  the  use  of  intermittent 
stabilization  systems  on  ground  rigged 
platforms.  OSHA  is  intersted  in 
obtaining  detailed  information  on  such 
systems.  Have  these  systems  been 
analyzed  and  accepted  by  a 
professional  engineer  experienced  in 
such  design?  What  are  the  relevant 
equipment  costs  for  such  stabilization 
systems  when  used  with  ground  rigged 
platforms?  What  are  the  work 
procedures  to  be  followed  by  employees 
in  operating  these  systems? 

(4)  Building  Anchors 

The  vertical  interval  between  building 
anchors  is  limited  to  50  feet  (15.3m)  in 
paragraph  (e)(2)(iii)(A)(I)  of  the 
proposal.  Some  commentors  have 
suggested  that  this  interval  should  be 
limited  to  40  feet  (12.2m),  or  every  three 
floors,  based  on  their  own  experiences. 
In  addition,  a  commentor  has 
recommended  that  taller  buildings 
require  special  consideration  and  the 
vertical  interval  should  be  reduced  to  30 
feet  (9.2m)  for  buildings  of  a  height  in 
excess  of  500  feet  (153m).  OSHA  solicits 
information  on  whether  a  reduction  in 
the  maximum  vertical  interval  is 
justified  and  will  not  be  a  limiting  factor 
in  the  use  of  intermittent  systems.  Also, 
what  criteria  should  be  used,  if 
necessary,  for  reducing  the  vertical 
interval  of  buildings  of  a  height  in 
excees  of  500  feet  (153m)? 

(c)    Button  Guide  Stabilization  System 

Another  alternative  stabilization 
system  in  use  for  ppwered  platforms  is 
the  button  guide  stabilization  system.  In 
the  proposal,  under  paragraphs 
(e)(2)(iii)(B),  (B)(1),  (B)(2).  (B)(3l,  there 
are  requirements  for  the  ^ide  bars  and 
building  buttons,  and  the  relationship 
between  these  two  components.  A 
number  of  commentors  have  stated  that 
there  have  been  problems  associated 
with  the  use  of  these  systems,  such  as 
safety  lines  catching  on  the  building 
buttons,  misalignment  of  the  buttons  due 
to  variances  in  building  construction, 
button  breakage  due  to  guide  bar 
hangups,  and  band  injuries  received  in 
the  handling  and  storage  of  the  guide 
bars.-OSHA  is  interested  in  receiving 
information  on  these  systems  which  will 
address  these  problems.  What  other 
requirements  should  be  adopted  for  the 
guide  bars  and  building  buttons?  What 
should  be  the  proper  tolerance  in  the 
engagement  of  the  button  and  the  guide 
bar?  Should  there  be  a  limit  on  the 
weight  of  the  guide  bar?  What  means 
should  be  required  of  these  stabilization 
systems  to  permit  easy  engagement  of 
the  button  and  guide  bar  during  the 
descent  of  the  platform?  Should  the 
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button  guide  system  be  limited  to 
specific  building  installations?  What  is 
the  reconomended  maximum  speed  for  a 
platform  stabilized  with  a  button  guide 
system?  Is  there  a  need  to  adopt  specific 
maintenance  criteria  for  these  systems? 
Should  employees  receive  additional 
training  to  operate  such  systems? 

(d)  Supported  Equipment 

In  paragraphs  (fK6K>)-  (>>)  and  (iii). 
OSHA  proposes  requirements  for 
supported  equipment  which  utilizes 
drive  wheels  to  engage  the  building 
guides  for  the  purpose  of  raising  and 
lowering  the  platform.  The  basis  for 
these  requirements  is  found  in  the  ANSI 
draft  standard  A120.1— November  1981. 
Some  commentors  have  recommended 
that  these  requirements  be  deleted  since 
they  have  no  knowledge  of  any  system 
which  utilizes  such  equipment.  It  is  their 
belief  that  these  requirements  were 
introduced  into  the  ANSI  draft  in 
anticipation  of  future  use  of  this  type  of 
equipment.  OSHA  seeks  information  on 
the  availability  and  current  use  of 
supported  equipment.  Are  there  manned 
platform  installations  in  use  which 
utilize  support  methods  rather  than 
suspension  methods?  Are  suppliers 
providing  support  eqiiipment 
components?  Under  what  conditions 
would  support  methods  be  used  in  lieu 
of  suspension  methods?  Is  it  anticipated 
that  support  equipment  will  be  utilized 
in  future  building  installations? 

(e)  Suspension  Equipment 

(1)  Outriggers 

In  the  proposal,  under  paragraph 
(f)(3)(iii)(A).  OSHA  permits  the  use  of 
transportable  outriggers  in  supporting  a 
ground  rigged  platform  if  the  point  of 
suspension  is  limited  to  130  feet  (39.6m). 
The  point  of  suspension  can  be 
increased  to  300  feet  (91.toi)  if  the 
platform  is  continuously  engaged  to  the 
face  of  the  building.  Some  conmientors 
have  claimed  that  employees  are 
exposed  to  falling  hazards  in  attempting 
to  raise  safety  lines  and  suspension 
lines  300  feet  (91.8m)  for  ground  rigged 
platforms  on  a  windy  day.  Other 
commentors  have  suggested  that  the 
point  of  suspension  should  not  exceed 
200  feet  (61.2m)  for  this  type  of 
installation.  OSHA  seeks  further 
information  on  the  appropriate 
suspension  height,  if  outriggers  are  used 
for  ground  rigged  platforms.  What 
accident  data  or  related  information  is 
available  to  support  a  specific  height 
limit  for  the  point  of  suspension?  If  the 
use  of  outriggers  is  permitted  as 
required  in  the  propoeal.  should  OSHA 
also  require  that  some  means  be 
provided  to  mechanically  raise  and 


lower  electrical  cable,  life  lines  and  wire 
rope  when  the  point  of  suspension 
exceeds  130  feet  (39.8m}? 

(2)  Davits 

(i)  Similarly,  the  proposal,  under 
paragraph  (fH3)(iv)(D)(l).  limits  the 
height  of  the  point  of  suspension  for 
davit  installations  where  the  platform 
cannot  be  raised  above  the  building  face 
being  serviced.  The  platform  suspension 
would  be  limited  to  130  feet  (39.6m)  if  it 
is  ground  rigged,  uness  a  c(»tinuous 
means  of  engagement  is  provided  on  the 
face  of  the  building  with  a  maximum 
rise  limited  to  300  feet  (91.8m). 
Commentors  have  also  recommended 
that  the  300  feet  (91.8m)  suspension 
height  be  reduced  to  200  feet  (61.2m)  or 
less  because  of  employee  exposure  to 
falls  in  lifting  or  lowering  electrical 
cable,  suspension  wire  rope  and  life 
lines.  OSHA  is  interested  in  any 
accident  data,  or  other  documentation 
relative  to  this  type  of  davit  installation, 
which  supports  a  specific  height  hmit  for 
the  point  of  suspension.  Should  OSHA 
iequire  mechanical  means  to  raise  or 
lower  cable  and  lines  when  the  point  of 
suspension  exceeds  130  feet  (39.6m)? 

(ii)  A  commentor  has  criticized  the 
proposed  requirement  in  paragraph 
(f)(3){iv)(F)(l)  that  a  transportable  davit 
weighing  more  that  75  pounds  (34kg) 
shall  be  provided  with  a  means  for  its 
transport,  and  claims  that  the  weight 
permitted  for  manual  transport  is 
excessive  and  discriminatory  toward 
eployees  with  hmited  strength.  OSHA 
solicits  suggestions,  views  and 
arguments  on  the  proposed  requirement 
and  the  need  to  also  address  davit 
hei^t  Umits  in  this  same  provision.  In 
addition.  OSHA  requests  comment  on 
whether  a  requirement  should  be  added 
which  would  limit  the  height  of  the  davit 
center  of  gravity  to  not  more  that  three 
feet  above  grade  during  mechanical 
transport  and  installation,  except  tip-up. 
Suggestions  should  be  accompanied  by 
supporting  data. 

(iii)  OSHA  has  proposed  in  paragraph 
(f)(3){iv)(F){2)  that  a  transportable  davit 
shall  be  provided  with  a  pivoting  socket 
or  base  that  will  allow  insertion  or 
removal  of  a  davit  at  a  position  of  not 
more  than  35  degrees  above  the 
horizontal.  Several  commentors  have 
suggested  that  this  provision  be  changed 
to  allow  davits  to  be  inserted  into 
sockets  horizontally  and  secured  before 
being  raised  to  a  vertical  position.  It  was 
their  belief  that  this  change  would 
prevent  the  possibility  of  employees 
sustaining  iniury  or  loss  of  control 
during  the  lifting  of  the  davit.  OSHA 
requests  comments,  views  and 
arguments  on  the  proposed  change  in 
requirements,  especially  with  regard  to 


its  feasibility,  utility  and  its  contribution 
to  hazard  reduction. 

(3)  Secondary  Suspension  Systems 

A  number  of  commentors  have 
objected  to  the  proposed  requirement  in 
paragraph  (f)(5)(ii)(M)  that  a  secondary 
suspension  system  is  to  be  used  in 
conjunction  with  horizontal  life  lines,  if 
vertical  life  lines  are  not  selected  for 
employee  protection.  It  was  argued  that 
this  provision  would  eliminate  the  use  of 
outriggers  and  davits  since  the 
necessary  accumulation  of  the 
secondary  wire  rope  on  the  platform 
would  considerably  increase  the  weight 
of  the  platform.  It  was  stated  that  this 
increased  wei^t  would  then  require  a 
roof  carriage  installation  resulting  in 
higher  equipment  and  building  costs.  It 
was  further  argued  that  in  some 
geographical  areas  this  proposed 
requirement  would  effectively  mandate 
4-wire  suspension  ropes  when  heights 
exceeded  300  feet  (91.8m).  One 
commentor  stated  that  if  the  proposed 
requirements  for  proper  engineering, 
maintenance,  and  wire  replacement 
were  followed,  there  was  no  need  to 
require  a  redundant  secondary 
suspension  system.  Ck>mments  on  this 
subject  should  be  correlated  with  issue 
(L)(10)  below.  In  a  related  comment,  it 
was  suggested  that  OSHA  should  Umit 
the  use  of  vertical  life  lines  to  300  feet 
(91.8m)  because  of  the  diHiculty  of 
handling  excessively  long  lines,  and 
require  that  employees  be  secured  to  the 
platform  with  horizontal  life  lines  when 
such  heights  exceed  300  feet  (91.8m). 
OSHA  requests  comments,  suggestions 
and  arguments  regarding  the  proposed 
requirement  for  a  secondary  suspension 
system  and  on  limitmg  the  height  of 
vertical  life  lines  to  300  feet  (91.8m). 
Please  submit  supporting  information 
with  any  comments  or  suggestions 
provided. 

(4)  Suspension  Wire  Rope 

(i)  A  number  of  commentors  have 
suggested  that  OSHA  expand  its 
proposed  inspection  and  replacement 
requirements  for  suspension  wire  rope 
in  paragraph  (g)(5)  and  also  add  specific 
requirements  for  inspection  records  and 
rope  maintenance.  For  example,  several 
commentors  have  suggested  that 
thorough  daily  inspections  be  made  of 
ropes  in  use,  in  addition  to  the  30-day 
inspection  requirement,  since  the  rope  is 
subject  to  environmental  exposure, 
abuse  and  vandalism.  Also,  it  was 
suggested  that  records  of  periodic 
inspections  be  kept  for  a  period  of  three 
years  for  review.  On  the  subject  of  wire 
rope  replacement,  one  commentor 
stressed  the  need  for  replacement  at  18- 
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month  intervals,  to  offset  any  errors  in 
judging  the  life  of  wire  rope,  while 
another  commentor  recommended  the 
use  of  mandatory  replacement  criteria 
rather  than  the  nonmandatory  rope 
replacement  criteria  listed  in  Appendix 
A.  In  addition,  rope  maintenance  criteria 
were  advocated  by  another  commentor, 
since  OSHA  did  not  specifically  address 
rope  maintenance.  OSHA  solicits 
comments  and  suggestions  regardbig  the 
need  for,  the  content  of.  and  the 
feasibility  of  these  recommendations. 
Any  suggestions  should  be  accompanied 
by  supporting  information.  What  would 
be  the  anticipated  burden  for  employers 
in  complying  with  the  suggested 
revisions  and  additions? 

(ii)  One  commentor  has  suggested  that 
OSHA  eliminate  the  proposed 
requirement  in  paragraph  (h)(4)  that 
suspension  wire  rope  be  ret^ckled  at 
the  non-drum  ends  at  intervals  not 
exceeding  24  months.  It  was  noted  that 
the  requirement  is  based  on  the  elevator 
industry  experience  in  which  elevator 
ropes  are  subjected  to  fatigue  failures  at 
the  shackles  due  to  hundreds  of  elevator 
lifts  a  day.  Powered  platforms,  it  was 
stated,  may  only  make  four  or  five  lifts  a 
day  for  half  the  work  days  in  a  year  and 
as  a  resuh  are  not  subjected  to  enough 
operations  to  justify  this  requirement. 
The  commentor  concluded  that  the  wire 
rope  would  probably  be  replaced 
because  of  wire  breaks  long  before  there 
was  a  need  for  reshackling.  OSHA 
requests  views  and  arguments  on 
whether  thn  proposed  requirement  is 
appropriate.  Please  provide  data  in 
support  of  any  recommendations 
submitted. 

(iii)  In  the  proposal,  under  paragraph 
(f)(7)(ii),  OSHA  has  provided  the 
formula  which  is  to  be  used  in 
calculating  the  safety  factor  of  the 
suspension  wire  rope.  The  MacWhyte 
Company  has  suggested  that  the 
proposed  formula  be  amended  to  take 
into  account  the  efficiency  (E)  of  the 
wire  rope  termination  to  be  used  since  a 
wire  rope  suspension  depends  greatly 
upon  the  termination  efficiency.  The 
proposed  formula  would  be  amended  by 
adding  the  efficiency  (E)  of  the  wire  rope 
termination  to  the  numerator  as  follows: 


F= 


S(EKN) 
W 


The  introduction  of  the  efficiency 
factor  mi^t  reqwK  a  reduction  in  the 
working  lead  of  the  platform  to  maintain 
the  required  10:1  safety  factor.  OSHA 
solicits  comments,  views  and  arguments 
regarding  the  suggested  formula  change. 
Supporting  information  should 


accompany  comments,  with  emphasis 
on  the  feasibility  and  utility  of  the 
suggested  change. 

(iv)  OSHA  bat  received  coBunents  on 
proposed  paragraph  (f)(7Hi)  which 
suggest  that  OSHA  should  require 
specific  types  of  wire  rope  terminations, 
such  as  babbitted  sockets,  zinced 
fastenings  or  swa^d  attachments  rather 
than  relying  oa  spediicatiiuu 
recommeoded  by  the  hoistiqg  machine 
manufacturer.  In  addition,  it  was 
suggested  that  OSHA  require  that  rope 
terminations  be  capable  of  developing 
not  less  than  80%  of  the  catalog  breaking 
strength  of  the  wire  rope  specified  by 
the  manufacturer.  OSHA  requests 
comments  and  views  regarding  these 
suggested  changes  to  the  proposal.  Is  it 
appropriate  for  OSHA  to  identify  the 
wire  rope  terminations  that  are 
acceptable?  Are  there  any  other  criteria 
relative  to  these  terminations  that 
should  be  required  by  OSHA?  What  is 
the  basis  for  selecting  the  strength  factor 
of  wire  rope  terminations? 

(f)  Secondary  Brakes 

Several  conunentors  have  suggested 
that  the  proposed  requirements  for  a 
secondary  brake  on  a  hoisting  machine 
in  paragraph  {f){4)(ix)(B)  are  inadequate 
and  should  be  expanded  to  inchide 
additional  specific  criteria.  Some  of  the 
recommended  additional  criteria  are  as 
follows:  (1)  Ihe  brake  shall  actuate  only 
under  prescribed  emeigency  conditions 
and  shall  not  be  bypassed  or  prevented 
from  operating  by  any  other  device.  (2] 
the  brake  will  act  on  a  specific 
component  of  a  tvinding  drum,  traction 
drum  or  traction  sheave-type  hoist;  (3) 
the  brake  will  not  fail  to  operate 
because  of  outside  contamination;.and 
(4)  brake  actuation  shall  impose  no  more 
than  a  specified  amount  of  loading  on 
hoisting  system  components.  OSHA 
solicits  comments  and  suggestions  on 
the  feasibility  and  appn^iateness  of 
increasing  the  requirements  for 
secondary  brakes  in  the  standcird.  What 
should  be  included  in  these 
requirements?  Would  these 
requirements  nopmally  be  specified  by 
the  Registered  Professional  Engineer 
responsible  for  the  design  of  the 
equipment?  Please  provide  supporting 
data. 

(g)  Electrical  Requirements 

Several  conunentors  have 
recommended  the  elimination  of  a 
number  of  proposed  electrical 
requirements  bei.'ause  of  duplication  in 
the  National  Electrical  Code  {N.E.C.) 
These  requirements  are  located  in  the 
proposal  at  29  CFR  1910.66  (e){ll)  (ii) 
and  (iii).  and  at  29  CFR  3910.66  (f)(8). 
These  requirements  address  voltage 


drop,  equipment  power  circuit,  and 
protection  against  electrical  overloads. 
These  requirements  are  not  presently 
covered  in  OSHA's  electrical  standards 
under  29  CFR  Part  1910.  Subpart-S  and 
therefore  would  not  be  enforced  by 
OSHA  if  they  were  removed  from  this 
proposal.  OSHA  requests  comments, 
suggestions  and  arguments  regarding 
these  electrical  requirements  which 
specifically  relate  to  powered  platforms. 
Should  OSHA  assume  that  the  N  JLC 
provisions  will  be  followed  by  builders 
as  they  relate  to  powered  platforms, 
therefore  obviating  the  need  to  include 
these  requirements  in  the  proposal?  Are 
there  other  electrical  requirements  in  the 
proposal  which  are  thought  to  be 
duplicated  in  the  N£.C.?  Suggestions 
should  be  accompanied  by  supporting 
information. 

(h)  Cable  Stabilization 

OSHA  has  received  a  number  of 
conflicting  views  on  the  proposed 
requirement  in  paragraph  (e)(6)(iii)  that 
hanging  cables  under  tension  should  be 
stabilized  if  the  vertical  travel  exceed 
600  feet  (183.8m).  One  commenter  has 
knowledge  of  a  number  of  installattona 
without  such  stabilization  and  claims 
there  is  no  evidence  of  a  hazardous 
condition.  Another  commenter 
reconuaeods  that  cable  under  tension 
should  be  stabihzed  at  the  same 
distance  as^those  not  under  tension. 
which  is  200  feet  (61.2m).  OSHA  soticits 
comments,  views,  and  arguments  on  tiie 
proposed  cable  stabilization 
requirement  Please  provide  supporting 
data  with  any  suggestions  made  on  this 
provision. 

OJ  Equipment 

(1)  Platform  Passage 

Several  conunentors  have  objected  to 
the  proposed  requirement  in  paragraph 
(f)(5](ii)(A)  that  a  12rinch  (0.3m)  wide 
passage  shall  be  provided  at  or  past  any 
obstruction  on  the  platform.  These 
coramentors  contend  that  the  provision 
would  efTectively  exclude  traction  hoist 
units  or  drum  type  units  mounted  on  the 
platform,  while  others  suggest  that  thra 
provision  should  not  apply  if  hoists  are 
located  not  more  than  16  inches  (0.5m) 
from  the  end  of  the  platform.  Siame 
conunentors  have  suggested  that  OSHA 
should  be  concerned  with  safe  passage 
by  the  obstruction  rather  than  physical 
dimensions  of  12  inches  (0  Jm),  and 
suggest  that  there  should  be  an  access 
way  which  will  permit  an  employee  to 
work  on  either  side  of  the  obstruction. 
OSHA  requests  comments  and 
suggestions  on  this  platform  passage 
requirement.  Should  OSH.A  modify  this 
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requirement  for  specific  conditions 
related  to  type  of  hoist  used  and  its 
location  on  the  platform?  What  would 
be  considered  proper  access  to  either 
side  of  an  obstruction  on  a  platform? 
Please  submit  supporting  information. 

(2)  Platform  roll 

In  the  proposal,  luider  paragraph 
(f)(5)(ii)(C).  OSHA  restricts  the 
platform's  inboard  to  outboard  roU 
about  the  longitudinal  axis  to  a 
maximum  of  15  degrees  from  a 
horizontal  plane.  One  commenter  stated 
that  the  large  allowance  of  15  degrees  is 
unacceptable  due  to  additional  loading 
that  would  be  introduced  into  the 
platform  as  a  result  of  such  rotation. 
This  commentor  suggested  5  degrees  as 
an  acceptable  roll  limit.  Another 
commenter  supported  the  proposed  roll 
allowance  of  15  degrees  as  an 
acceptable  figure.  OSHA  solicits 
comment  on  the  feasibility  and 
adequacy  of  this  requirement  in 
addressing  platform  roll  hazards.  Any 
suggestions  should  be  accompanied  by 
supporting  information. 

(3]  Protection  of  Platform  Members 

Several  commentors  have  suggested 
that  OSHA  be  more  specific  in  its 
proposed  requirement  of  paragraph 
(i)(2}(iii)  that  platform  members, 
including  wire  rope,  should  be  shielded 
when  heat  producing  processes  or 
corrosive  substances  are  used  on  the 
platform.  One  commentor  has  suggested 
that  OSHA  prohibit  the  use  of  a 
platform  and  its  components  if  adequate 
precautions  are  not  taken  to  protect  the 
platform  from  damage  due  to  corrosive 
substances  as  recommended  by  the 
platform  manufacturer.  It  was  also 
suggested  that  wire  ropes  contacted  by 
a  heat  producing  process  should  be 
considered  permanently  damaged  and 
removed  as  a  means  of  platform 
support.  OSHA  solicits  comments  and 
suggestions  regarding  the  utility  and 
feasibility  of  requiring  specific 
procedures  to  protect  platform  members. 
Suggestions  should  be  accompanied  by 
supporting  data. 

(4)  Roof  Carriage  Stability 

In  some  platform  installations  the 
carriage  system's  stability  is  obtained 
by  a  tie-down  device  secured  to  the 
building.  One  commenter  suggested  that 
an  interlock  be  provided  to  prevent 
vertical  platform  movement,  unless  the 
tie-down  is  properly  engaged.  The 
proposal  does  not  address  this  issue, 
and  OSHA  requests  comments  and 
views  regarding  the  feasibility,  utility 
and  burden  of  the  suggested  addition  to 
carriage  stability  requirements.  Please 


provide  supporting  information  with  any 
comments  submitted. 

(j)  Training 

In  paragraph  (i)(l)(iv)  of  the  proposal, 
employers  would  be  required  to  provide 
written  work  procedures  for  employee 
training.  The  development  of  work 
procedures,  as  a  training  method,  would 
impose  a  paperwork  burden  which  did 
not  previously  exist.  In  an  effort  to 
comply  with  the  Paperwork  Reduction 
Act  of  1980,  OSHA  is  seeking 
information  on  whether  it  should  permit 
employers  to  develop  their  own  training 
methods,  rather  than  require  written 
work  procedures.  In  lieu  of  the 
procedures.  OSHA  could  require  written 
certification  frpm  the  employer  that  an 
employee  has  satisfactorily  completed 
his  training.  Please  submit  comments 
and  suggestions  regarding  this 
alternative  to  the  proposed  training 
methods. 

(k)  Issues  Relative  to  Personal  Fall 
Arrest  Systems 

OSHA  solicits  information  and  data 
on  a  number  of  issues  pertinent  to  its 
coverage  of  personal  fall  arrest  systems 
for  use  on  powered  platforms  which  are 
set  forth  in  Appendix  D. 

(1)  Body  Belts  and  Body  Harnesses 

OSHA  is  proposing  in  paragraphs 
I(d)(l){i)  and  1(e)(3)  of  Appendix  D  to 
allow  body  belts  to  be  used  for  up  to  a 
six  foot  (1.8  m)  free  fall  distance  and  a 
force  limit  of  10  times  the  worker's 
weight  (10  g„)  or  1,800  pounds  (8  kN). 
This  is  consistent  with  ANSI  A10.14- 
1975  (Ex.  11-1).  and  a  NBS  report  (Ex. 
11-2).  It  should  be  noted,  however,  that 
the  variances  and  the  compliance 
directive  issued  by  OSHA  to  allow 
intermittent  stabilization  systems  for 
powered  platforms  require  body 
harnesses  to  be  used.  Also,  several 
authorities  would  restrict  or  prohibit  the 
use  of  body  belts  in  fall  arrest  systems, 
and  allow  only  body  harnesses.  For 
example,  the  draft  ISO  international 
standard  for  personal  fall  arresting 
systems  set  limits  on  the  arresting  force 
permitted  when  using  a  body  belt  to  5 
kN  (1.125  pounds)  (Ex.  11-3).  This  draft 
ISO  standard  also  prohibits  the  use  of  a 
system  which  would  suspend  a  worker 
more  than  50  degrees  from  a  vertical 
position  after  a  fall  is  arrested.  OSHA 
believes  that  the  ISO  requirements 
would  effectively  eliminate  the  use  of 
body  belts  in  fall  arrest  systems,  and 
permit  only  body  harnesses. 

Another  study  conducted  by  Dr. 
Maurice  Amphoux.  et  al.  (Ex.  11-4), 
recommends  that  body  belts  not  be  used 
for  fall  arrest  because  of  injury 
potential.  It  should  also  be  noted  that  a 


British  Standard  (Ex.  11-5)  limits  the  use 
of  body  belts  to  a  maximum  free  fall  of 
two  feet  (.6  m)  and  a  maximum  force  of 
five  gn-  In  addition,  a  recent  review  by 
the  U.S.  Air  Force  Aerospace  Medical 
Research  Laboratory  of  pertinent 
literature  on  personal  fall  arrest  systems 
(Ex.  11-6)  concludes  that  a  body  belt  is 
not  safe  for  prolonged  suspension 
(especially  motionless  suspension). 

An  Appendix  D  commentor  has 
suggested  a  force  limit  of  900  pounds  (4 
kN)  for  body  belts  and  chest-waist 
harnesses,  and  1,800  pounds  (8kN)  for 
body  harnesses.  Other  commenters  have 
suggested  that  a  limitation  for  free  fall  of 
two  feet  (.6  m)  be  placed  on  body  belt 
systems,  and  a  force  limit  of  five  g„. 

In  view  of  this  additional  information, 
OSHA  requests  that  interested  parties 
provide  information,  comment  and 
supportive  data  as  to  the  use  of  a  body 
belt  in  a  fall  arrest  system.  Specifically: 

(i)  Should  OSHA  allow  the  use  of 
body  belts  in  personal  fall  arrest 
systems?  If  so,  what  limitations  should 
be  placed  on  body  belt  usage? 

(ii)  Is  the  proposed  six  foot  (1.8  m)  free 
fall  limitation  acceptable?  Should  a  two 
foot  (.6  m)  or  other  limitation  be  adopted 
for  body  belts  instead? 

(iii)  Is  the  proposed  10  g„  or  1,800 
pound  (8  kN]  force  limitation  for  body 
belts  acceptable? 

(iv)  Is  there  additional  information 
available  which  indicates  that  prolonged 
suspension  in  a  body  belt  may  be  a 
problem? 

(v)  If  body  belts  are  not  allowed  in 
personal  fall  arrest  systems,  or  if 
limitations  are  placed  on  their  use  so 
that  body  harnesses  are  more  widely 
used,  what  are  the  costs  and  benefits  of 
using  body  harnesses,  rather  than  body 
belts?  What  is  the  availability  and 
worker  acceptance  of  body  harnesses  in 
the  powered  platform  industry? 

(2)  Arresting  Force  Limits 

On  a  related  issue,  OSHA  requests 
comments  and  testimony  concerning  the 
best  approach  for  stating  the  maximum 
arrest  limitation  in  paragraph  I(d)(l)(i) 
of  Appendix  D.  By  using  deceleration 
alone  as  the  limitation  (as  is  done  in  the 
ANSI  A10.14  Standard,)  the  permitted 
force  value  will  vary  with  the  weight  of 
the  worker.  For  instance,  based  on  a  10 
gn  limitation  alone,  a  275  pound  (125  kg) 
worker  would  be  permitted  by  the 
standard  to  experience  2,750  pounds 
(12.3  kN)  of  force  during  an  arrest.  In 
view  of  the  human  tolerance  information 
as  discussed  above,  OSHA  believes  that 
this  amount  of  force  is  unacceptable, 
and  has  proposed  1,800  pounds  (8  kN)  as 
the  maximum  force  limitation  in 
addition  to  a  10  g„  deceleration  limit. 
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OSHA  requests  comments  on  the 
following  points: 

(i)  Does  the  proposal  provide  a 
reasonable  means  of  taking  into  account 
both  deceleration  and  force.  Or  should 
the  limitation  be  expressed  solely  as 
either  maximum  arrest  force  (pounds 
force),  or  the  force  generated  by  a 
maximum  arrest  deceleration  (i.e.,  g„)? 

(ii)  Is  the  1,800  pound  (8  kN)  limitation 
for  body  belts  and  body  harnesses 
proper?  If  not  what  should  the  limit  be? 
What  information  is  available  to  support 
a  different  limitation  for  arresting  force? 

(iii)  The  suggested  test  procedures  in 
Appendix  0  include  a  130  pound  (59  kg) 
lest  weight  for  lanyard  systems.  A  NBS 
Report  (Ex.  11-2)  identified  the  use  of 
lighter  lest  weights  as  being  more 
important  in  meeting  the  10  g^  limitation 
for  lanyards  than  for  heavier  test 
weights,  because  lighter  test  weights  do 
not  cause  lanyards  to  be  as  elastic  as  do 
heavier  weights.  However,  if  the 
standard  were  to  impose  only  a  force 
limitation  on  fall  arrest  systems,  a  130 
pound  (59  kg)  test  weight  would  not 
reflect  the  forces  to  which  employees 
over  130  pounds  (59  kg)  would  be 
exposed  during  a  fall.  OSHA  requests 
data,  views,  and  arguments  on  whether 
the  130  pound  (59  kg)  test  weight  for 
lanyard  systems  is  appropriate,  or 
whether  the  220  pound  (100  kg)  test 
weight,  which  is  used  for  all  other 
systems,  should  also  be  used  for 
lanyards  during  the  force  test. 

(iv)  Several  commentors  have 
suggested  that  the  test  equipment  used 
tn  measure  arrest  force  have  a 
frequency  response  of  1.000  Hz.  Should 
this,  or  another  frequency  response  time 
bft  specified  in  the  test  methods? 

[^]  Snap-Hook  Design 

OSHA  has  received  a  number  of 
conflicting  views  on  snap-hook  design. 
Several  commentors  have  suggested  that 
single  action  snap-hook  (as  included  by 
the  definition  of  "Snap-hooks"  in 
paragraph  I(b)(12)  of  Appendix  D) 
should  no  longer  be  permitted  because 
of  possible  unsafe  conditions  (roll-out) 
and  favored  a  requirement  which  would 
mandate  the  use  of  double  locking  snap- 
hooks.  Other  commentors  expressed  the 
viewpoint  that  double  locking  snap- 
hooks  can  be  susceptible  to  the  same 
unsafe  conditions  (roll-out)  as  single 
action  snap-hooks.  OSHA  requests 
suggestions,  information,  and  supporting 
rationale  as  to  the  type  of  snap-hook 
which  should  be  permitted.  In  addition, 
OSHA  requests  information  pertaining 
to: 

(i)  The  number  of  snap-hooks  (single 
action  and  double  locking)  in  use; 
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(ii)  The  increased  cost  of  using  double 
locking  snap-hooks  rather  than  single 
action  snap-hooks;  and 

(iii)  Incidents  in  which  either  single 
action  or  double  locking  snap-hooks 
have  failed  or  disengaged  in  use. 

(4)  Inspections 

OSHA  requests  comments  as  to 
including  more  defmitive  inspection 
criteria  m  paragraph  1(f)  of  Appendix  0 
for  determining  when  personal  fall 
protection  systems  are  no  longer 
suitable  for  use.  Are  such  criteria 
available  which  could  be  included  in  the 
standard  or  appendix? 

(5)  Testing 

OSHA  requests  comments  regarding 

testing  of  personal  fall  protection 
systems.  Are  manufacturers  of  this 
equipment  presently  performing  tests  to 
evaluate  their  equipment?  If  so,  are 
these  tests  similar  to  those  included  in 
Appendix  D.  Section  II  of  this  proposal? 
Are  products  currently  labeled  as 
meeting  a  test  standard,  or  the  tests 
proposed  by  OSHA?  What  information 
is  currenUy  available  to  employers 
regarding  compliance  of  existing 
personal  fall  protection  equipment  to 
test  requirements? 

(0  Other  Issues  Raised  by  Comments 
Received  on  Appendix  D 

OSHA  solicits  comments  from 
interested  parties  on  these  and  other 
points  of  concern. 

(1)  OSHA  has  proposed  mandatory 
provisions  for  personal  fall  arrest 
systems  in  Section  I  of  Appendix  D. 
OSHA  has  also  proposed  non- 
mandatory  provisions  in  Section  II  of 
Appendix  D  which  provides  examples  of 
test  methods  whose  use  OSHA  would 
accept  for  determining  compliance  with 
Section  I.  A  commenlor  on  Appendix  D 
has  criticized  the  test  methods  section 
as  inadequate  and  suggested  that  testing 
be  done  in  accordance  with  lest 
methods  in  approved  consensus 
standards  for  components  and 
subassemblies  of  systems  rather  than 
for  a  complete  system  as  OSHA  has 
proposed.  In  addition,  this  commentor 
beheves  that  tests  should  be  mandatory. 
OSHA  requests  comments  and 
suggestions  regarding  the  need  for 
clarified,  mandatory  test  methods  for 
components  and  subassemblies  of 
personal  fall  arrest  systems.  OSHA 
would  be  particularly  interested  in  any 
information  about  the  existence  or 
development  of  national  consensus 
standards  for  the  design  and  testing  of 
components  and  subassemblies  of 
personal  fall  arrest  systems. 

(2)  A  commentor  has  criticized  the 
mandatory  provisions  for  failing  to  spell 


out  how  equipment  components  should 
be  connected,  what  equipment  could  be 
used  and  the  circumstances  in  which  the 
components  and  subsystems  of  a 
personal  fall  arrest  system  would  be 
interchangeable.  For  example,  it  has 
been  suggested  that  OSHA  require 
personal  fall  arrest  equipment 
manufacturers  to  label  their  products 
indicating  when  employers  could  use 
them  interchangeably  and  with  what 
other  equipment.  It  was  also  suggested 
that  the  components  and  subsystems, 
and  any  combinations  thereof  that  an 
employer  might  employ,  be  tested  to 
meet  static  and  dynamic  strength 
requirements.  OSHA  solicits  comments 
and  suggestions  regarding  the  range  of 
components  and  subsystems  reasonably 
available  to  system  designers  and  users, 
the  availability  of  any  nationally  or 
internationally  recognized  test  methods 
for  components  and  subsystems,  and 
information  regarding  components  and 
subsystems  which  are  not 
interchangeable.  In  addition,  although 
OSHA's  requirements  cannot  be  directly 
imposed  on  the  manufacturers  of  the 
requirement,  OSHA  requests  public 
comment  on  whether  or  not  a  labeling 
requirement  imposed  on  employers 
addressing  interehangeability  would  be 
useful  or  feasible. 

(3)  OSHA  has  presented  definitions 
for  key  words  in  proposed  paragraph 
(I)(b)  of  Appendix  D.  A  commentor  has 
criticized  the  definitions  as  incomplete 
and  imprecise.  OSHA  solicits  comments 
and  suggestions  regarding  the  adequacy 
of  the  proposed  de^nitions,  with  special 
attention  directed  to  the  terms  discussed 
below. 

(i)  The  term  "body  support"  has  been 
suggested  to  replace  "body  belt"  in  the 
OSHA  proposal  on  the  grounds  that  the 
former,  by  covering  "full  body  harness" 
(body  harness),  more  fully  describes  the 
equipment  which  would  be  appropriate 
for  fall  arrest  or  suspension.  OSHA 
solicits  comments  and  information 
regarding  the  appropriateness  of  the 
proposed  change,  focusing  on  the  need 
to  include  body  harness  within  the 
definition.  In  addition,  it  has  been 
suggested  that  OSHA  permit  employers 
to  use  only  the  body  harness  for  fall 
arrest.  Comments  on  this  subject  should 
be  included  with  issue  (k)(l)  above. 

(ii)  OSHA  has  proposed  the  term 
"deceleration  device"  to  describe 
certain  fall  arrest  components.  A 
commenter  has  suggested  that 
"deceleration  device"  is  not  properly 
descriptive  and  that  OSHA  should 
instead  utilize  the  terms  "fall  arrester," 
"energy  absorber"  and  "self-retracting 
lifeline/lanyard"  to  cover  the  separate 
components  and  subsystems  involved. 
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OSHA  solicits  comments  as  to  how 
adequately  the  term  "deceleration 
device"  encompasses  the  components 
and  subsystems  which  are  used  to 
control  deceleration.  OSHA  also 
requests  comments  regarding  the 
suggestion  that  "deceleration  device"  be 
replaced  by  more  specific  terms. 
Supporting  information  should 
accompany  comments,  with  emphasis 
on  the  feasibility  and  utility  of  proposed 
changes  and  definitions. 

(iii)  OSHA  has  proposed  the  term 
"fixed  anchorage"  in  Appendix  D  to 
describe  an  attachment  point  for 
personal  fall  arrest  equipment,  it  has 
been  suggested  that  OSHA  specify  that 
the  "anchorage"  is  independent  and  not 
part  of  the  personal  fall  arrest  system.  It 
has  also  been  suggested  that  OSHA 
require  anchorages  to  have  minimum 
strength  of  3,600  pounds,  when 
maximum  arresting  force  is  1.800  pounds 
or  less  in  order  to  adequately  protect 
workers  in  worst  case  situations.  Other 
commentors  have  suggested  that  the 
anchorage  be  capable  of  supporting  at 
least  twice  the  potential  impact  load  of 
an  employee's  fall.  (Most  other 
components  required  to  have  a  strength 
of  5.000  pounds  (22.2  kN).]  Another 
commentor  recommends  that  a 
provision  be  added  to  require  that  a 
permanent  means  to  anchor  lifelines  be 
provided  with  each  powered  platform 
system.  OSHA  solicits  comments, 
suggestions  and  information  regarding 
the  need  for,  costs,  l)enents,  and 
feasibility  of  the  suggested  revisions, 
including  alternatives,  with  special 
emphasis  on  the  need  to  specify 
installation  of  anchors  and  identifying 
them  (by  such  means  as  markings). 

(iv)  OSHA  has  proposed  the  term 
"deceleration  distance"  in  Appendix  D 
to  describe  the  distance  traversed  once 
the  "deceleration  device"  is  activated.  It 
has  been  asserted  that  the  proposed 
definition  does  not  adequately 
distinguish  between  "free  fall  distance" 
and  "deceleration  distance"  because 
some  systems  are  designed  so  that,  in 
the  case  of  a  fall,  friction  might  not 
immediately  suffice  to  activate  the 
system.  In  addition,  a  commenter 
criticized  OSHA's  distinction  between 
"lifeline  elongation  or  deceleration 
distance"  because  both  followed  the 
onset  of  fall  arrest  forces.  Other 
commentors  have  suggested  that  lifeline 
elongation  distance  be  excluded  from 
the  42-inch  (1.07  m)  maximum 
deceleration  distance  specified  in 
proposed  paragraph  I(d)(l)(ii)  of 
Appendix  D.  OSHA  solicits  comments 
and  suggestions  on  its  "distance" 
definitions  and  requirements,  and 
requests  that  any  supporting  information 


be  submitted.  OSHA  would  be 
particularly  interested  in  information 
about  situations  were  personal  fall 
arrest  systems  have  slid  rather  than 
engaged  in  a  timely  fashion.  OSHA  also 
requests  information  on  the  viability  of 
a  distinction  between  elongation  and 
deceleration  distance  and  regarding  the 
means  available  to  measure  those 
distances. 

(4)  An  Appendix  D  commentor  has 
suggested  that  OSHA  quantify  the 
corrosion  resistance  requirements  for 
hardware  in  paragraph  1(c)(2),  referring 
to  the  ASTM  Salt  Spray  Testing 
Standard.  OSHA  solicits  comments  and 
suggestions  regarding  the  utility  and 
feasibility  of  quantification.  Suggestions 
should  be  accompanied  by  supporting 
information. 

(5)  A  commentor  has  suggested  that 
self-retracting  lifelines  and  lanyards  be 
required  to  meet  the  proposed  minimum 
load  requirement  (3.000  pounds)  of 
paragraph  1(c)(4)  of  Appendix  D  with  the 
lanyard  or  lifeline  fully  extended.  It  was 
also  suggested  that  OSHA  specify  the 
maximum  arresting  force  to  be 
transmitted  by  those  devices  taking  into 
account  the  kind  of  "body  belt  or 
harness"  used  (See  issue  (k)(l)  above). 
OSHA  solicits  comments  and 
suggestions  regarding  the  proposed 
requirements  for  self-retracting  lifelines 
and  lanyards.  Please  submit  supporting 
information. 

(6)  In  relation  to  paragraph  1(c)(5)  of 
Appendix  D,  a  commentor  has  suggested 
that  OSHA  require  proof-testing  of  dee- 
rings  and  snap-hooks  at  100  percent  of 
rated  load  to  ensure  that  defective 
equipment  is  not  used.  OSHA  solicits 
conunents  regarding  the  need  for  such 
testing  and  suggestions  for  possible 
implementation.  OSHA  would  be 
particularly  interested  in  information 
concerning  what  testing  is  currently 
performed  or  feasible,  the  cost  of  testing 
and  any  accidents  involving  defects  in 
such  equipment. 

(7)  Several  commentors  have 
suggested  that  OSHA  require  that 
horizontal  lifeline  subsystems  (as 
included  in  paragraph  1(c)(6)  of 
Appendix  D)  be  designed  by  "qualified 
persons"  and  that  the  requirements  for 
horizontal  lifelines  be  revised  to  include 
more  detailed  guidance.  OSHA  solicits 
comments  and  suggestions  regarding 
these  recommendations.  Please  submit 
supporting  information. 

(8)  In  relation  to  paragraph  1(f).  an 
Appendix  D  commentor  has  suggested 
that  employers  inspect  personal  fall 
arrest  systems  and  their  components  for 
function  as  well  as  for  appearance. 
OSHA  solicits  comments  and 
suggestions  regarding  the  need  for,  the 


content  of.  and  feasibility  of  such 
inspections.  Supporting  information 
should  accompany  any 
recommendations.  To  what  extent 
would  inspection  for  function 
approximate  testing?  What  would  be  the 
anticipated  burden  of  complying  with 
the  suggested  revision? 

(9)  Several  commentors  have 
suggested  that  the  materia)  in  Appendix 
D  on  personal  fall  arrest  systems  may 
need  to  be  repeated  several  times  and 
that  it  more  properly  belongs  in  a 
separate  subpart  so  that  it  may  be 
refer6nced  by  other  standards.  OSHA 
requests  comments  as  to  the  feasibility 
and  appropriateness  of  providing 
criteria  for  personal  fall  protection 
systems  in  one  place  in  the  OSHA 
General  Industry  standards. 

(10)  Several  comments  have  been 
received  on  horizontal  lifelines  used  on 
powered  platforms  (see  paragraph 
1910.66(f)(5)(ii)(M).  Several  commentors 
have  suggested  that  only  a  vertical 
lifeline  attached  to  the.  building  structure 
be  allowed  because  if  the  platform  were 
to  fall  completely,  attaching  to  it  would 
not  protect  employees.  Another 
commentor  pointed  out  that  a  horizontal 
lifeline  becomes  a  vertical  lifeline  when 
one  end  of  a  platform  tips  (such  as 
failure  of  the  suspension  rope  on  one 
end)  which  could  subject  an  employee 
to  a  very  long  swing  free  fall  (in  many 
cases  20-30  ft.),  several  times  in  excess 
of  the  allowed  six  foot  free  fall,  plus 
almost  certain  collision  injuries  with  the 
platform  or  structure.  In  addition, 
several  other  commentors  have  pointed 
out  that  if  a  horizontal  lifeline  is  used, 
the  attachment  means  (i.e.,  rope  grab  or 
rope  grip)  must  be  capable  of 
automatically  locking  in  either  direction 
along  the  lifeline.  OSHA  requests 
comments  on  these  suggestions  with 
particular  emphasis  on:  (a)  Under  what 
conditions  use  of  a  horizontal  lifeline  on 
a  platform  is  appropriate;  (b)  whether  or 
not  the  strength  of  the  system  (including 
the  scaffold  suspension  means  and 
supports  on  the  roof)  is  sufficient  to 
arrest  a  large  swing  fall;  and  (c)  whether 
or  not  the  forces  generated  on  the 
worker  are  within  safe  limits.  Comments 
on  this  subject  should  be  correlated  with 
issue  (e)(3)  above. 

Public  Participation  in  Hearing 

Notice  of  Intention  of  Appear:  Persons 
desiring  to  participate  at  the  hearing 
must  have  postmarked  a  notice  of 
intention  to  appear  by  January  21, 1986. 
Such  notices  must  be  sent  to  Mr.  Tom 
Hall,  U.S.  Department  of  Labor,  OSHA 
Division  of  Consumer  Affairs,  Room 
N3662,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  523-8024. 
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The  notice  of  intention  to  appear  must 
contain' the  following  information. 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  specific  issues  that  will  be 
addressed; 

5.  A  detailed  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue  addressed;  and 

6.  Whether  the  parly  intends  to  submit 
documentary  evidence  and.  if  so.  a 
detailed  summary  of  the  evidence. 

Comments:  Persons  desiring  to  file 
written  comments  must  have 
postmarked  such  submissions  by 
January  21, 1986.  Written  comments 
must  be  sent  to  OSHA  Docket  Office. 
Docket  No.  S-700A.  Room  N-3670.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210,  (202)  523-7894. 

Filing  of  Testimony  and  Evidence  Before 
theHe9ring 

Any  party  requesting  more  than  10 
minutes  for  presentation  at  the  hearing 
or  who  will  submit  documentary 
evidence,  must  provide,  in 
quadruplicate,  the  complete  text  of 
testimony,  including  all  documentary 
evidence  to  be  presented  at  the  hearing. 
These  materials  must  be  postmarked  no 
later  that  February  5, 1986  and  sent  to 
Mr.  Tom  Hall,  U.S.  Department  of  Labor. 
OSHA  Division  of  Consumer  Affairs. 
Room  N3662.  200  Constitution  Avenue. 
NW..  Washington.  DC  20210.  (202)  523- 
8024. 

Each  submission  will  be  reviewed  in 
light  of  the  amount  of  time  requested  in 
the  notice  of  intention  to  appear.  In 
instancbs  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  lime  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact  prior  to  the  hearings. 

Any  person  who  has  not  substantially 
complied  with  the  above  requirement 
may  be  limited  to  a  10-minute 
presentation  and  may  be  requested  to 
return  for  questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed  to 
testify,  as  time  permits,  at  the  discretion 
of  the  Administrative  Law  fudge,  but 
may  not  be  allowed  to  question 
witnessies. 

Notices  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copying  at 
the  Docket  Office,  Docket  S-  700A.  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  .Administration. 
Room  N-3670,  200  Constitution  Avenue. 


NW.,  Washington.  ETC  20210.  (202)  523- 
7894. 

The  hearing  will  commence  at  9:30 
a.m.  on  February  19. 1988  in  the  Geoiige  I 
Room,  The  Ambassador  West,  1300 
North  State  Parkway.  Chicago,  Illinois 
60610.  Telephone  (312)  787-7900.  The 
hearing  will  begin  with  the  resolution  of 
any  procedural  matters  relating  to  the 
preceeding.  The  hearing  will  be  presided 
over  by  an  Administrative  Law  Judge 
who  will  have  the  power  necessary  and 
approfMiate  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
Part  1911.  including  the  power: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge's  discretion,  to  question 
and  permit  questioning  of  any  witness; 
and 

■  6.  In  the  Judge's  discretion,  to  keep  the 
record  open  for  a  reasonable  time  to 
receive  written  information  and 
additional  data,  views,  and  arguments 
from  any  person  who  has  participated  in 
the  oral  proceedings. 

Following  the  close  of  the  hearing,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  of  the  hearing  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  The 
notice  of  proposed  rulemaking  will  be 
reviewed  in  light  of  all  testimony  and 
written  submissions  received  as  part  of 
the  record,  and  the  proposed  standard 
will  be  modified  or  a  determination  will 
bo  made  not  to  modify  the  proposed 
standard  based  on  the  entire  record  of 
the  proceeding: 

Authority 

This  document  was  prepared  under 
th»;  direction  of  Patrick  R.Tyson,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Consititution 
Avenue,  NW.,  Washington,  DC  20210. 

(Sec.  6,  84  St\t.  1593  (29  U  S.C.  655);  29  CFR 
Part  1911.  Sefcrelary  of  Labor's  Order  No.  9- 
83  (48  FR  35726)) 

Signed  at  Washington.  DC.  this  15lh  day  of 
November,  1985.  ' 

Patrick  R.  Tyson, 

Acting  Assistant  Secretory  of  Labor 

|FR  Doc.  85-27653  Filed  11-21-65;  fl:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

(General  Docket  Nos.  84-6M  and  64-090] 

Allocating  Spectrum  for,  and 
Establishing  Otiier  Rules  and  Policies 
Pertaining  to,  a  Radiodetermination 
Satellite  Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Consolidation  of  filing  dates. 

SUMMARY:  The  Federal  Communications 
Conunission  has  consolidated  the  filing 
dates  for  response  pleadings  to  a  Motion 
for  Leave  to  File  Supplementary 
Comments  and  Supplementary 
Comments  filed  by  Omninet  Corp.  in  the 
proceeding  allocating  spectrum  for.  and 
establishing  other  rules  and  policies 
pertaining  to.  a  radiodetermmation 
satellite  service. 

DATE:  All  pleadings  due  on  or  before 
November  20. 1985. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fern  Jarmulnek,  (202)  634-1682. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  2         ', 

Frequency  allocation,  Radio. 
Order 

In  the  matter  of  amendment  of  the 
Commission  s  Rules  to  Allocate  Spectrum  for. 
and  to  Establish  other  Rules  and  Policies 
Pertaining  to.  a  Radiodetermination  Satellite 
Service..  Gen.  Docket  No.  84-689.  RM-4428; 
and  Policies  and  Procedures  for  the  Licensing 
of  Space  and  Earth  Stations  in  the 
Radiodetermination  Satellite  Service,  Gen. 
Docket  No.  84-690. 
'  Adopted  November  14, 1985. 

Released  November  15. 1985. 
(49  FR  36512,  September  18, 1984) 

By  the  Domestic  Facilities  Division. 

1.  McCaw  Space  Technology.  Inc. 
(McCaw)  has  filed  a  "Motion  for 
Consolidation  of  Filing  Date"  for 
responsive  pleadings  to  the  "Motion  for 
Leave  to  File  Supplementary 
Rulemaking  Comments"  and 
"Supplementary  Rulemaking 
Comments"  filed  by  Omninet 
Corporation  on  November  7. 1985. 
McCaw  states  that  because  copies  of 
Omninet's  filing  were  hand-delivered  to 
radiodetermination  satellite  service 
applicants  but  mailed  to  all  other 
parties,  responsive  pleadings  are 
currently  due  on  two  separate  dates.  In 
the  interest  of  administrative 
convenience.  McCaw  requests  that  the 
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filing  dates  be  consolidated  so  that  all 
responsive  pleadings  may  be  Hied  on  the 
same  date. 

2.  For  good  cause  shown,  the  filing 
dates  for  pleadings  responding  to 
Omninefs  Motion  for  Leave  and 
Supplemental  Comments  will  be 
consohdated,  and  all  pleadings  due  on 
or  before  November  20. 1985. 

Federal  Communications  Commission 

James  R.  Kesgao. 

Chief.  Domestic  Facilities  Division.  Common 
"^  Carrier  Bureau. 

[FR  Doc.  85-27783  Filed  11-21-85: 8:45  am) 

■LUHQ  COM  fn»-ei-« 


47  CFR  Pert  73 

f  MM  Dodnt  Na  M-TO^  RtlMTSe;  RM- 

4S67] 

TV  Broadcast  Stetion  in  Cohimbia  end 
Natchitoches,  LA 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  two 
options  for  the  assignment  of  VHF 
television  Channel  11  to  provide  a  first 
commercial  television  service  to  either 
Natchitoches  or  Columbia,  Louisiana. 
UHF  Channel  50  can  be  assigned  to 
either  community  to  satisfy  the  demand 
for  new  television  service. 

DATES:  Comments  must  be  filed  on  or 
before  January  9. 19B6,  and  reply 
comments  on  or  before  January  24, 1986. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  MFONMATION  CONTACT 

D.  David  Weston,  Mass  Media  Bureau. 
(202)  634-6530. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73-lAIIENOED] 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303, 48  Stat.  1086,  as 
amended,  1082,  as  amended;  47  U  S.C  154. 
303.  Interpret  or  apply  sees.  301. 303. 307  48 
Stat.  1081. 1082.  as  ameoded.  1063.  as 
amended.  47  U  S.C  301. 303. 307.  Other 
statuforj-  and  executive  order  provisions 
aDthorizing  or  interpreted  or  applied  by 
specinc  sections  are  cited  to  text. 

In  the  Matter  of  Amendment  of  S  73.606(b). 
Table  of  Assigiunents.  1  elevision  Broadcast 
Stations.  (Columbia  and  Natchitoches.' 


Louisiana).  MM  Docket  No.  84-700  RM-4756 
RM-4867. 

Further  Notice  of  Proposed  Rule  Making 
and  Order  To  Show  Cause 
Adopted:  November  4. 1985. 
Released:  November  18. 1985. 
By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  49  FR  30541,  published 
July  31. 1964.  proposing  the  assignment 
of  VHF  Television  Channel  11  to 
Columbia.  Louisiana,  in  response  to  a 
petition  filed  by  Larry  G.  Fuss,  Sr. 
("petitioner").  Comments  in  response  to 
the  Notice  were  filed  by  Arkansas 
Television  Company  ("ATC ").  GACO 
Communications  Corporation 
("GACO").  and  petitioner.  A 
counterproposal  *  was  filed  by  KTVE. 
Inc.  ("KTVE"j  proposing  the  assignment 
of  Channel  11  to  Natchitoches, 
Louisiana.  Reply  comments  supporting 
the  assignment  of  Channel  11  to 
Natchitoches  were  filed  by  Karl  F. 
Bailey,  Jr.  ("Bailey"),  The  Greater  New 
Orleans  Educational  Television 
Foundation  ("GNOETF "),  KTVE.  GACO 
and  petitioner.^  Opposition  to  the 
counterproposal  was  filed  by  KTBS,  Inc. 
("KTBS").  Late  filed  comments 
supporting  the  Channel  11  assignment  of 
Columbia,  Louisiana,  were  submitted  by 
H.  I.  Schendle  and  oppositions  thereto 
were  filed  by  Louisiana  Educational 
Television  Authority  ("LETA").  Bailey. 
KTVE,  GACO  and  petitioner. 

2.  Initially,  we  note  that  petitioner  has 
withdrawn  its  proposal  to  assign 
Channel  11  to  Columbia  *  and  now 
supports  KTVE's  proposal  to  assign 
Channel  11  to  Natchitoches.  A  staff 
study  has  determined  that  Channel  11 
can  be  assigned  in  compliance  with  the 
minimum  distance  separation 
requirements  with  a  site  restriction  and 
appropriate  offset  changes  to  existing 
Channel  11  at  Ft.  Worth  and  Houston, 
Texas.  The  proposed  offset  changes, 
however,  have  not  been  given  Public 
Notice  before,  and  affected  parties  must 
be  offered  the  opportunity  to  show 
cause  why  the  pffset  changes  should  not 
be  made.  Thus,  we  are  issuing  this 
Further  Notice  to  seek  comments  from 
all  parties  to  the  proposed  allocation  of 
Chaimel  11  to  Natchitoches.  In  so  doing, 
we  have  considered  other  expressions  of 
interest  in  the  Natchitoches  assignment 
but  have  deferred  consideration  of 


'  Thir-  coTumunity  lias  hfeii  ndcied  lo  Ihi-  caption. 


*  The  countefproposal  (RM-«87)  was  placed  on 
Public  Notice.  Octooer  22. 1984.  Rejiofl  -1483. 

'  Petitioner  fiiecl  an  additional  pleading  on 
October  9. 1964  entitled  Request  jor  Leave  to  File 
Lale  Comments  and  Additional  Reply  Comments 
witlidrawmg  its  proposal  to  aacign  Channel  11  to 
Columbia.  Louisiana,  and  supporting  the  assignment 
of  Channel  11  to  Natchitoches.  Lonisiana 

*  See  fr..  3.  suprn. 


oppositions  thereto  pending  receipt  of 
comments  and  replies  to  this  Further 
Notice. 

3.  We  also  note  a  late  filed  expression 
of  interest  in  the  assignment  of  VHF 
Channel  11  to  Columbia,  and 
oppositions  thereto.  We  take  cognizancr 
of  this  conflicting  proposal  and  rather 
than  requiring  the  fifing  of  a  formal 
counterproposal  to  this  Further  Notice. 
we  shall  propose  to  assign  a  television 
channel  to  Columbia  herein.  Staff 
engineering  studies  have  determined 
that  UHF  television  Channel  50  can  be 
assigned  to  Columbia  as  a  possible 
alternative  to  resolve  this  conflict. 
However,  since  it  is  Commission  policy 
to  assign  channels  to  commimities  only 
upon  demand,  proponents  should 
express  their  interest  in  a  UHF  channel 
in  comments  to  this  Further  Notice. 

4.  All  parties  may.  of  course,  submit 
additional  information  in  their 
comments  on  the  options  listed  below 
and  where  applicable,  submit 
information  on  the  comparative  factors 
for  each  community  including  data  on 
television  signals  received,  coverages  to 
be  provided  beyond  the  community  of 
license,  populations  to  be  served  and 
other  relevant  data.  In  order  to  comment 
on  the  comparative  need  for  VHF 
television  service  in  either  community, 
the  following  information  is  provided  for 
Natchitoches  and  Columbia. 

5.  Columbia.  Louisiana  (population 
687)  5.  the  seat  of  Caldwell  Parish 
(population  10.761)  is  located  in  northern 
Louisiana,  approximately  180  kilometers 
(110  miles)  west  of  Jackson,  Mississippi. 
Columbia  has  no  local  television 
service.  VHF  Channel  11  can  be 
assigned  in  compliance  with  the 
Commission  s  mileage  separation 
requirements  with  a  site  restriction  9.6 
miles  southwest  to  avoid  short  spacing 
to  Station  KTHV.  Channel  11 «  Little 
Rock,  Arkansas,  and  Station  KNHH 
(CP).  Channel  11.  Houma.  Louisiana. 

.  UHF  Channel  50+  can  be  assigned 
without  a  site  restriction. 

6.  Natchitoches  (population  16,664). 
seat  of  Natchitoches  Parish  (population 
39,863)  is  located  in  northwestern 
Louisiana  approximately  100  kilometers 
(65  miles)  southwest  of  Shreveport. 
Louisiana.  Natchitoches  is  assigned 
noncommercial,  educational  Channel 
*20  (vacant).  The  proposed  allocation  of 
Channel  11  would  provide  the  first 
commercial  television  assignment  to  the 


*  AU  rwpulalion  ftgures  are  taken  from  the  1960 
US.  Census. 

^Channe)  11  in  Little  Ruck.  Arkansas,  will  be 
changed  to  "zero"  offset  when  a  license  is  awarded 
on  Channel  11.  Charleston.  West  Virginia,  as 
airthortzed  by  the  VHF  drop-in  proceeding. 
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commuBily.  VHF  Channel  11  can  be 
assigned  in  compliance  with  the 
minimum  distance  separation 
requirements  with  a  site  restriction  19.6 
miles  north  to  avoid  short  spacing  to 
Station  KHOU-TV.  Channel  11.  Houston. 
Texas  and  Station  KNHH.  Channel  11, 
Houma,  Louisiana.  As  mentioned 
earlier,  the  proposed  assignment  of 
Channel  11  will  also  require  offset 
changes  at  Station  KTVT,  Channel  11, 
Ft.  Worth.  Texas,  from  "minus"  to 
"zero"  and  Station  KHOU-TV.  Channel 
11.  Houston.  Texas,  from  "plus"  to 
"minus".  The  ultimate  permittee  of 
Channel  11,  Natchitoches,  as  a  condition 
of  the  assignment  to  that  community, 
will  be  required  to  reimburse  the 
licensees  of  the  above  stations  for 
reasonable  expenses  incurred  as  a  result 
of  the  changes  in  offset.  UHF  Channel  50 
can  be  assigned  to  Natchioches  without 
a  site  restriction. 

7.  In  view  of  the  foregoing,  we  believe 
the  public  interest  would  be  served  by 
our  soliciting  further  comments  on  the 
options  listed  below  to  amend  the 
Television  Table  of  Assignments, 
§73.606(b)  of  the  Commission's  Rules, 
with  respect  to  the  following 
communities: 


f 


Presenk 


Proposed 


OpHonl 


CohjmM.  bA.. 


.50+ 


Nalc»)itoch«Si  LA. -20+ _...  11+  and  '20+ 

Fl  Worth.  TX....- 5  +  .11-,21-,     5+.  11.21-. 


Hoo8ian.T( 


•31+,  52-  '31  +  .  and 

S2- 
.2-. 'S-.  11+.     2-. '8-.  11-, 
13-. '14.  17  13-, 'U,  17. 

20.26.39-  20.26.39-. 

•nd61.  61. 


OpNonH 


CotumWa.  LA.-^--.._ „  ti^ 

Nalchrtoches,  LA '20+ _  '20+  and  50. 


8.  Accordingly,  it  is  ordered.  That 
pursuant  to  §  316(a)  of  the 
Communications  Act  of  1934.  as 
amended.  Gulf  Television  Corporation 
("Guir'),  licensee  of  Station  KHOU-TV, 
Houston,  Texas,  shall  show  cause  why 
its  license  should  not  be  modified  to 
specify  operation  on  Channel  11  - 
proposed  herein  instead  of  the  present 

■Channel  11 -f-. 

9.  Pursuant  to  §  1.87  of  the 
Commission's  Rules,  Gulf  may,  not  later 
than  January  9, 1986,  request  that  a 
hearing  be  held  on  the  proposed 
modification.  Pursuant  to  §  1.87(0.  if  the 
right  to  request  a  hearing  is  waived.  Gulf 
may,  not  later  than  January  24, 1986,  file 
a  written  statement  showing  the 
particularity  why  its  license  should  not 
be  modified  as  proposed  in  the  Order  To 
Show  Cause.  In  this  case,  the 
Commission  may  call  upon  Gulf  to 


furnish  additional  information, 
designate  the  matter  for  hearing,  or 
issue,  without  further  proceedings,  an 
Order  modifying  the  license  as  provided 
in  the  Order  To  Show  Cause.  If  the  right 
to  request  a  hearing  is  waived  and  no 
written  statement  is  filed  by  the  date 
referred  to  above.  Gulf  will  be  deemed 
to  have  consented  to  the  modifications 
as  proposed  in  the  Order  To  Show , 
Cause  and  a  final  Order  will  be  issued 
by  the  Commission  if  the  above- 
mentioned  channel  modifications  are 
ultimately  found  to  be  in  the  public 
interest. 

10.  It  is  further  ordered.  That  the 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making  and 
Order  To  Show  Cause  by  Certified  Mail. 
Return  Receipt  Requested,  to  Gulf 
Television  Corporation,  Station  KHOU- 
TV,  P.O.  Box  11,  Houston,  Texas  77001. 

11.  It  is  further  ordered.  That  pursuant 
to  section  316(a)  of  the  Communications 
Act  of  1934,  as  amended,  Gaylord 
Broadcasting  Company  ("Gaylord"), 
licensee  of  Station  KTVT(TV),  Ft. 
Worth,  Texas,  shall  show  cause  why  its 
license  should  not  be  modified  to 
specify  operation  on  Channel  11, 
proposed  herein,  instead  of  the  present 
Channel  11-. 

12.  Pursuant  to  S 1-87  of  the 
Commission's  Rules,  Gaylord  may,  not 
later  than  January  9, 1986,  request  that  a 
hearing  be  held  on  the  proposed 
modification.  Pursuant  to  §  1.87(f),  if  the 
right  to  request  a  hearing  is  waived, 
Gaylord  may,  not  later  than  January  24,  r 
1986,  file  a  written  statement  showing 
the  particularity  why  its  license  should 
not  be  modified  as  proposed  in  the 
Order  To  Show  Cause.  In  this  case,  the 
Commission  may  call  upon  Gaylord  to 
furnish  additional  information, 
designate  the  matter  for  hearing,  or 
issue,  without  further  proceedings,  an 
Order  modifying  the  license  as  provided 
in  the  Order  To  Show  Cause,  and  a  final 
Order  will  be  issued  by  the  Commission 
if  the  above-mentioned  channel 
modifications  are  ultimate^'  found.tp  be . 
in  the  public  interest.  •  .-'•.■ 

13.  It  is  further  ordered.  That  the     - 
Secretary  shall  send  a  eopy  of  this 
Notice  of  Proposed  Rule  Making  and 
Order  To  Show  Cause  by  Certified  Mail, 
Return  Receipt  Requested,  to  Gaylord 
Broadcasting  Company,  Station 
KTVT(TV),  4801  West  Freeway,  Fort 
Worth,  Texas  76107. 

14.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  Note: 
A  showing  of  continuing  interest.is 


required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

15.  Interested  parties  may  file 
comments  on  or  before  January  9, 1986, 
and  reply  comments  on  or  before 
January  24, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Larry  G.  Fuss,  Sr..  P.O.  Box  3976, 
Jackson.  Georgia  30233-0976 
(Petitioner) 

Julian  Freret,  Esq.,  Booth,  Freret  &  Imlay. 
1920  N  Street  NW.— Suite  520, 
Washington,  DC  20036  (Counsel  for 
GACO  Communications  Corporation) 

Christopher  J.  Reynolds,  Esq.,  Dempsey 
&  Koplovitz,  1401  New  Yoric  Avenue 
NW.— Suite  830,  Washington,  DC 
20005  (Counsel  for  Arkansas 
Television  Co.) 

Robert  A.  Beizer,  Esq.,  Schnader, 
Harrison,  Segal  &  Lewis,  1111— 19th 
Street  NW..  Suite  1000,  Washington, 
DC  20036  (Counsel  for  KTVE,  Inc.) 

Lawrence  M.  Miller,  Esq.,  Schwartz, 
Woods  &  Miller.  1325— 18th  Street 
NW..  Suite  206,  Washington,  DC  20038 
(Counsel  for  Greater  New  Orleans 
Educational  Television  Foundation) 

Bruce  A.  Eisen.  Esq.,  Shrinsky, 
Weitzman  &  Kisea.  P.C.,  1120 
Connecticut  Avenue.  Washington,  DC 
20036  (Counsel  for  Kari  F.  Bailey.  Jr.) 

James  P.  Riley,  Esq..  Fletcher,  Heald  k 
Hildreth,  1225  Connecticut  Avenue 
':   .  NW..  Suite  40a  Washington,  DC  20036 
(Counsel  for  KTBS),  Inc.) 

B.  Dwight  Perry,  Esq..  Dow,  Lohnes  & 
Albertson,  1255  Twenty-Third  Street 
NW..  Washington,  DC  200S7  (Counsel 
forRLSchendle) 

Robert  A.  Woods.  Esq.,  Schwatlz. 
Woods  &  Miller,  1325 18th  Street  NW.. 
Suite  206.  Washington,  DC  20036 
(Counsel  for  Louisiana  Educational 
Television  Authority)  \ 

16.  It  is  fiirther  ordered.  That  the 
Secretary  shall  send  a  copy  of  this 
Further  Notice  of  Proposed  Role  Making 
and  Order  to  Show  Cause  by  Certified 
Mail.  Return  Receipt  Requested,  to: 
Edgar  F.  Czarra,  Jr.  Esq.,  Covington  & 

Buriing,  1201  Pennsylvania  Avenue 
NW..  Washington,  DC  20004  ^Counsel 
for  Gulf  Television  Corporation) 
Peter  D.  O'Connell,  Esq..  Pierson,  Ball  A 
Dowd,  1000  Ring  Building,  1200— 18th 
Street  NW..  Washington,  DC  20036 
(Cpunsel  for  Gaylord  Broadcasting 
Company) 

17.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibilify  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
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amend  the  TV  TaWe  of  Assignments. 
§  73.608(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202tb).  73.504  and  73.606(b)  of  the 
Commissiorfs  Rules.  46  FR  11549. 
published  February  9, 1981. 

16.  For  further  information  concerning 
this  proceeding,  contact  D.  David 
Weston.  Mass  Media  Bureau,  (203)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration,  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  ofTicially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  Hied  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  e\  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charies  Schoit, 

Chief.  Policy  and  Rules  Division,  \foss  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  sections 
4(i).  !>(c)(l).  303  (g)  and  (r|.  and  307(b)  of  ihe 
Communications  Act  of  1934.  as  amended, 
and  §§0.61.  0.204(b)  and  0.283  of  the 
Commission  s  Rules.  IT  IS  PROPOSED  TO 
AMEND  the  TV  Table  of  Assignments, 

§  73.606(b)  of  the  Commission's  Rules  and 
Regulations,  as  set  forth  in  the  Notice  of 
Proposed  Rule  Making  to  which  this 
Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposaI(s}  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(s)  will 
he.  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings,  it  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
IS  assigned,  and.  if  authorized,  to  build  u 
station  promptly.  Faihire  to  file  may  lead  to 
denial  of  the  request 

2.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 


may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  ( 1.420(d)  of  the 
Commisston  s  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  confLct  with  the  p('oposal(B)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable  procedures 
set  out  in  §  1.415  and  1.420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  contents,  reply  comments, 
or  other  appropriate  pleadings.  Comments 
shall  be  served  on  the  petitioner  by  the 
person  filing  the  comments.  Reply  comments 
shall  be  served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments  shall  be 
accompanied  by  a  certificate  of  ser\  ice.  (See 
§  1.420  (a),  (b),  and  (c)  of  the  Commission's 
Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  §  1.420  of  the  Commission's 
Rules  and  Regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shalfbe 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission  s 
Public  Reference  Room  at  its  headquarters. 
1919  M  Street  NW..  Washington.  DC. 

(PR  Dor.  85-27940  Filed  ll-21-«5;  8:45  am) 
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47CFRPart7« 

(MM  0<wket  No.  •S-349;  FCC  8S-607) 

Carriage  of  Television  Broadcast 
Signals  by  Cable  Television  Systems 

agency:  Federal  Communications 
Commission. 

action:  Inquiry  and  proposed  rule 
making. 

summary:  This  Notice  requests 
comment  and  specific  rule  proposals 
regarding  matters  concerning  mandatory 
carriage  of  television  broadcast  signals 
by  cable  television  systems.  This  action 
is  being  taken  in  response  to  several 
rule  making  petitions  and  in  light  of  the 
Court's  finding  that  the  Commission's 
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rules  concerning  these  matters  were 
unconstitutional. 

OA'TE:  Comments  are  due  December  30. 
1985,  and  replies  are  due  January  21, 
1966. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D,C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Franca  or  Alan  Stillwell.  Mass 
Media  Bureau.  (202)  632-6302. 

SUPPLEMENTARY  INFORMATtON: 
List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Notice  of  Inquiry  and  Proposed  rule 
Making 

In  the  matter  of  amendment  of  Part  76  of 
the  Commission  s  rules  concerning  carriage 
of  television  broadcast  signals  by  cable 
television  systems:  MM  Docket  No.  65-349.' 

Adopted:  November  14. 1985. 
Released:  November  18. 1985. 

By  the  Commission:  Commissioner  Quello  ^ 
concurring  and  issuing  a  statement. 

Introduction 

1.  By  this  action,  the  Commission 
requests  comment  and  specific  rule 
proposals  regarding  matters  concerning 
carriage  of  television  broadcast  signals 
by  cable  television  systems. 

Background 

2.  Oh  July  19. 1985,  the  United  States 
Court  of  Appeals  held  that  the 
Commission's  regulations  requiring  that 
cable  television  systems  carry  certain 
local  television  broadcast  signals  were 
unconstitutional.^  The  Court  found  that 
the  Commission's  "must  carry"  rules 
violate  cable  operators'  rights  under  the 
First  Amendment  to  the  Constitution.  In 
making  that  decision,  however,  the 
Court  stated  that  it  had  "not  found  it 
necessary  to  decide  whether  any 
version  of  the  mandatory  carriage  rules 
would  contravene  the  First 
Amendment."  '  The  Court  further  staled 
that  "(sjhould  the  Commission  wish  to 
recraft  the  rules  in  a  manner  more 
sensitive  to  the  First  Amendment 
concerns  ...  it  is,  of  course,  free  to  do 
so."  ♦ 


■  The  issues  left  open  in  Dockets  21323.  S1-741. 
and  84-168  (50  FR  11000  (1985))  retating  to  cable 
carriage  of  multi-channel  television  sound,  program 
related  teletext,  and  communications  on  the  vertical 
blanking  irrtervat.  will  l>e  addressed  and  considered 
herein,  as  appniphate. 

» See  QmiKv  Cable  TV  Inc.  v.  FCC.  768  F.2d 
1434  (D.C.  Cir  1985). 

"  Id  at  1463. 

*ld 
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a.  On  October  4. 1985u  the  Commission 
received  a  request  lot  rule  nuking  filed 
by  the  Association  of  Independent 
Television  Stiitioas,  Inc.  (INTVj  juid  a 
joint  reqnesl  fifed  by  (he  National 
Association  of  Broadcasters  (NAB),  et 
a  I.,  concenuqg  cable  carriage  of 
television  bmadcasl  signals.'  In 
additioa  on  October  15, 1985,  a  proposal 
on  this  niatter  was  filed  by  tiae 
Corporaiioc  for  Public  firoadcasting.  the 
National  Association  of  Public 
Television  Stations  and  tbe  Public 
BroadcaKting  Service  (Public 
Broadcasters).*  The  proposals  have 
been  placed  into  the  record  of  this 
proceeding  and  are  available  for  review 
at  the  Commission's  offices  in 
Washington,  0£.  (Room  23B,  1919  M 
Street,  Northvwest). 

4.  In  its  request,  INTV  proposes  the 
adoption  of  a  specific  rule  based  on 
section  111  of  the  Copyright  Act,  as 
folhjws: 

Cable  teievision  carriage  of  letevision 
broadcast  signals  is  permissible,  for  purposes 
of  section  111(c)  of  Title  17  of  the  United 
States  Code,  if  the  cable  system  carries,  as 
part  of  (he  basic  tier  of  cable  service 
regularly  provided  to  all  subscribers  at  the 
rninimum  charge,  the  entire  signals  of  all 
local  television' broadcast  alatioas  without 
discrimination  or  charge.  A  television 
broadcast  station  is  local"  as  to  a  cable 
system  If  the  cable  system  lies  within  the 
"local  service  area"  of  Ae  television  station, 
as  deTmed  in  17  U.S.C.  IllfQ.' 

INTV  states  that  such  a  rule  would  not 


*  The  iomi  req«iest  (or  mW  matdng  was  filed  by 
the  National  Asaodatiantrf  Broadcasters. 
Association  of  Maxiaun  Service  Telecastert. 
Station  Representatives  Association.  AmericMi 
Broackactins  Companies.  Inc.  CBS  Inc..  National 
Broadcasting  Company.  Inc.  ABC  Affiliates 
AsBociatiwi.  Spaniad  Inlemational  Conummicatttms 
Carporation.  Bahia  de  San  Francisco  Television 
Company,  the  Seven  Hilti  Television  Company,  and 
National  ReJigtous  Bniudciislers. 

. '  Henry  Geller  aa6  Oonoa  lumper)  (CellerJ  filed  a 
petition  {or  rule  maiun^  on  September  S.  IflSS. 
concerning  general  laatters  related  to  this 
proceeding,  tn  particnlar.  tjcfler  requests  (hat  the 
ComnHsston  take  action  "withdrawing  the 
impsrtatian  of  distant  aigaals  in  aU  Ufiie  markets, 
leaving  Ihen  avadabie  vnijr  in  the  smaller  markets 
where  their  w>ftidra«ail  would  be  diantpbve."  The 
petilionar  believes  ihal  such  action  would  correct 
the  current  imbalancse  in  the  mailiel  caused  by  the 
court's  decision  in  Quincy.To  the  extent  that  this 
pctilion  also  raises  matters  Itiat  are  relevant  to  the 
instant  pnaceedinc.  we  wil  oDnsider  tiiem  herein. 

'  INTVaotes  that  section  llKf)  of  the  Copyright 
Act  states  in  pertineiU  pact 

Tlie  "tucal  service  area  «!  a  primwy  traiwmitter" 
in  Ibe  case  of  a  tetensioo  tafosdcaat  station, 
comprises  the  ares  in  whidi  ssch  station  is  entitled 
to  insist  t^poB  its  signal  bei^g  soiransraitleri  by  a 
cable  system  pursuant  to  the  rules,  regulations,  and 
HulhorizHlions  of  the  Federal  Communications 
Commission  in  effect  on  April  15, 1976.  .  .  . 


prohibit  or  nequoe  cahke  camagfi  of  any 
television  atattoa  and.  theKfow, 
believes  that  there  would  be  no 
substantial  First  Amendment  question 
raised  by  *ts  jvoposaL  INTV  indicates 
that  under  Hm  fwoposai  the  cable 
opeisatar  would  ettber  oboose  to  iavoke 
the  compulsaiy  ItoeBse  {and  cairy  afl 
local  sjgmila)  ar  n^fotiate  separately  far 
the  use  of  oofqrrigbt  natetiaL  in  support 
of  iis  ivqposal.  INTV  states  Aat  the 
"Conunisston  has  the  jMWRer  to  define 
those  broadcast  sigaak  '■dndi  are 
'permissable'  for  cable  CMiiage  ander 
the  Gompidaory  bnmstwg  prowsloas  of 
the  IGopyhghtj  Act"  INTV  bebeves  diat 
adoption  of  the  above  rule  woidd 
achieve  a  balanced 
commuibcatiaRs/copsrT^bt  laaiket 

5.  Hk  NA8  does  not  ofier  a  specif 
rule  proposal  but  instead  suggests 
various  general  areas  for  coo^deration. 
Tbe  NAB  stetes  that  the  court  opinion 
"serves  as  a  kind  of  traffic  report  on 
pitfalls  to  be  avoided"  for  new  rules. 
They  suggest  that  "new  rules  would 
require  oo-cbannel  carriage  of  local 
signals  in  their  entirety,  ob  the  basic  tier 
and  without  chai^  to  the  station.   . 
subject  to  specific  guideTines  provided 
by  the  Court  decision."  NAB  indicates 
that  under  the  Courf  8  guidelines  "the 
Commission  must  have  an  empirical  not 
merely  intuitive,  basis  for  rules."  NAB 
believes  that  a  Notice  of  Proposed  Rule 
Making  would  yield  facts  upon  which 
the  Commission  could  rely  on  in  this 
matter.  Finally,  ihe  NAB  states  Ihal  the 
new  rules  coiJd  be  drawn  more 
narrowly  and  flexibly  to  accommodate 
the  court's  concerns  and  afford  cable 
programmers  greater  access  to  cable 
systems.  For  example,  some  of  the  areas 
suggested  by  the  NAB  for  consideration 
in  any  new  ndes  include:  varying  cable 
channel  capacity,  duplicative  broatlcast 
signals  and  the  definition  of  "local" 
station. 

6.  The  Public  Braodcaslers.  in  their 
proposal,  request  that  the  Commission 
consider  a  rule  requiring  cable  systems 
to  carry  on  their  basic  tier  all  public 
television  stations  that  provide  Grade  B 
service  to  (be  cable  system's 
community.  The  petitioners  believe  that 
"without  mandatory  carriage  rules,  the 
ability  of  local  public  television  stations 
to  reach  significant  portions  of  the 
audiences"  may  be  adversely  aSected 
and  that  this  "wiD  undermine 
Commission  and  Congressional  policies 
designed  to  assure  the .  .  .   widespread 
availability  of  diverse,  quality  public 
television  programming."  The  Public 
Braodcasters  believe  that  such  a  rule 
proposal  would  meet  the  Court's 
consiitutional  test 

Dii 


QMi'ncy  decision  has  caused 
considerable  coacern  amd  uncertainty  in 
both  the  broadcast  aad  cable  industries. 
According^,  we  beiiewe  tkat  it  is 
appropnate  aad  desiraUe  to  initiate 
both  an  inquiry  and  ruie  ntakiog 
concerniitg  tbis  SMb^acL  It  also  appears 
appropriate  to  examine  the 
comrauoicatioBs  policy  implicatioiu  of 
cable's  conpiilaoiy  liciease  in  iighl  of  tbe 
Quiacy  derimoa  ^ 

B.  la  wadertaki^g  this  acyvity. 
however,  we  ane  atwaie  that  the  Cotui 
has  placed  a  heavy  buiden  of 
justificatioD  on  the  Commission  for  any 
regulations  that  might  impinge  on  rights 
protected  by  the  First  Amendment.  In 
Quiacy.  the  Court  expressed  doubt  as  to 
whether  the  Commission's  must  carry 
regulations  should  be  treated  as  an 
incidental  burden  on  speech  and  subject 
to  the  less  stringent  constitutional  test 
announced  by  tbe  Supreme  Court  in 
United  States  v.  O'Brien.  3»1  U.S.  M7, 
377  (1966).  Under  this  standard,  the 
regulations  would  be  valid  only  if  they 
served  a  substantial  governmental 
interest  and  were  no  more  intrusive  than 
necessary  to  serve  that  interest. 
Notwithstanding  this  fact,  (he  Court 
found  that  the  Commission's  must  carry 
rules  did  not  meet  the  balancing  test  as 
an  incidental  burden  on  speech  aet  out 
in  (JTrien.  In  this  r^ard  the  court 
stated: 

Althou^  oar  ttvicm  leaves  a  tMith  serioiu 
doubts  altout  the  appropristeBeas  of  iDvdking 
O'Brien's  iaterest-baianciog  formuiatian.  we 
conclude  that  the  rules  so  dearly  £ail  tinder 
that  standard  thai  we  need  not  resolve 
whether  they  warrant  a  mois  exacting  level 
of  First  Amendment  scrutiny.* 

fi.  in  light  of  Chis  finding  by  the  Cooit, 
we  request  comment  on  the  proposals 

filed  by  INTV  and  the  Pidrfic 
Broadcasters  aod  the  concerns  raised  by 
NAB.  ^°  In  AdditioD,  we  reqnest  parties 
to  subnat  other  spedfic  proposals  diat 
they  bebeve  wiU  aeet  the  ccnstitotional 
coBcems  raised  by  tbe  cnut  in  Quincy. 
In  this  regard,  we  emphasize  that  such 


7.  The  Commission  is  aware  that  the 


*  A  cable  operator  is  permitted  under  ( 
copyright  licensing  lo  carry  certain  broadcast 
signals  wilhoMt  Slaving  to  iiegiXiate  with  the 
indtvidBalfaraBrfcaBlcBS  ar|](qparasi#vliBts  for 
copyright.  See  aaoticai  lUtc)  W  Hie  Capyrifbt  Act  of 
1976. 
»  Quincy  Cable  TV.  Inc.  ■v.  FCC.  78S  F.  2d  at  144& 
'•Sections  l.«J3  to  1.W7  of  the  Commission's 
rules  0eiMEdljr  VBSode  ihal  fietl6aRS  ior  iide 
making  be  placed  oaBBtinf  sswlrnirs 
as  lo  the  advisabilit|r  of  initialinB  a  pmrtM'ding  in 
response  to  the  petitions.  In  \dew  of  the  ciurent 
uncertainty  w  wie  tiiBfls  wews  tiraustf  les  and  «o 
ensure  that  thhwA  inAiiisoso|i(rt"<  >"*'»'*y 
maaner.  Ike  CoHmisaiMiky'Ais  nrtisais  waWing 
the  procedural  aspects  df  its  rules  with  regard  lo  tlie 
filing  of  petitons  for  rule  making  and  placing  such 
petitions  on  public  notice.  Notice  and  nfyKirlnnily 
for  comment  as  to  the  subslaative  proposals 
advanced  by  these  petitions  are  provided  by  this 
proceeding. 
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proposals  should  be  carefully  crafted  to 
meet  the  constitutional  strictures  of  the 
Court's  decision  in  Quincy,  and.  at  the 
same,  proposals  should  provide  clear 
justiBcation  on  the  basis  of  pubUc 
interest  need.  Parties  are  also  invited  to 
submit  any  other  information  or  studies 
on  this  matter  which  would  enable  the 
Commission  to  proceed  directly  to  the 
adoption  of  an  appropriate  Report  and 
Order  in  this  matter.  In  particular,  the 
Commission  is  interested  in  comments, 
proposals  and  data  on  the  impact  of 
these  issues  on  the  compulsory 
copyright  licensing  scheme  and 
discussion  on  the  Commission's 
authority  in  this  area. 

10.  Regulatory  issues  relating  to  the 
cable  television  mandatory  broadcast 
signal  carriage  rules  have  been  pending 
in  several  related  proceedings  which  we 
now  believe  are  prop)erly  part  of  this 
proceeding.  These  include  Docket 
21472  > »  which  relates  to  the  matter  of 
compliance  with  the  mandatory  signal 
carriage  rules  by  cable  systems  with 
limited  channel  capacity  and  two 
rulemaking  petitions,  one  filed 
September  27. 1984  requesting  an  inquiry 
into  the  continued  justification  of  the 
Commission's  must-carry  rules  and  one 
filed  August  29. 1980  by  the  Smaller 
Market  UHF  Television  Station  Group 
(RM-3745)  seeking  changes  relating  to 
the  prohibition  against  cable  system 
deleting,  pursuant  to  the  network 
nonduplication  rules,  programs  from 
signals  that  are  "significantly  viewed" 
under  the  mandatory  signal  carriage 
rules.  Because  each  of  these 
proceedings,  is  directly  related  to  the 
mandatory  signal  carriage  rules  that  are 
under  review  in  this  proceeding  each  of 
these  proceedings  will  be  terminated  in 

a  separate  order. 

11.  The  Commission  wishes  to 
proceed  in  this  matter  as  expeditiously 
as  possible.  Absent  a  sufficient  showing, 
the  Commission  will  not  grant  requests 
for  extensions  of  time  to  file  comments. 

Regulatory  Flexibility  Act->ImtiaI 
Analyns 

12.  Reason  for  Action.  This  action  is 
being  taken  in  light  of  the  Court's  recent 
decision  in  Quincy  finding  that  the 
Commission's  "must  carry"  rules  are 
unconstitutional  and  must  be  vacated. 

13.  The  Objective.  By  this  action,  the 
Commission  is  attempting  to  determine 
whether  new  cable  signal  carriage  rules 
are  needed  and  whether  there  is  a  need 
to  examine  cable's  compulsory 
copyright  license  in  light  of  the  Quincy 
decision. 


"  86  FCC  2d  710  (1977). 


14.  Legal  Basis.  The  authority  for  this 
action  is  found  in  Sections  154  and  ^03 
of  the  Communications  Act  of  1934.  as 
amended. 

15.  Description,  potential  impact  on 
and  number  of  small  businesses 
affected.  The  potential  impact  on  and 
number  of  small  business  affected  will 
be  dependent  on  the  rules  adopted,  if 
any.  At  this  time,  we  can  not  assess 
accurately  the  potential  impact  of  new 
rules.  Any  rules  requiring  carriage  of 
television  broadcast  signals  would 
impose  a  burden  on  cable  operators. 
Nevertheless,  we  anticipate  any  such 
rules  will  have  significantly  less  impact 
than  our  previous  must  carry 
requirements. 

16.  Federal  rules  which  overlap, 
duplicate,  or  conflict  with  this  rule: 
None. 

17.  Any  significant  alternative 
minimizing  the  impact  on  small  entities 
and  consistent  with  the  state  objective: 
None. 

Procedural  Matters  * 

18.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reductioti  Act  of  1980  and 
found  to  impose  no  new  or  modified 
requirements  or  burden  upon  the  public. 

19.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  pubhc  are 
advised  the  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting.  In  general,  an  ex 
parte  presentation  is  any  written  or  oral 
communications  (other  than  formal 
written  comments/pleadings  and  normal 
oral  ai;guments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state 
docket  number  by  the  proceeding  to 


which  it  relates.  See  generally,  i  1.1231 
of  the  Commission's  rules.  47  CFR 
1.1231. 

20.  Pursuant  to  applicable  procedures 
set  forth  in  S  1-415  of  the  Commission's 
llules.  interested  parties  may  file 
comments  on  or  before  december  30. 
1985,  and  reply  comments  on  or  be(pre 
January  21, 198a  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  consider 
information  and  ideas  not  contained  in 
the  comments  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order. 

21.  In.  accordance  with  the  provisions 
of  §1.419  of  the  Commission's  Rules  and 
regulations,  an  original  and  5  copies  of 
all  comments,  replies,  or  other 
documents  filed  in  this  proceeding  shall 
be  furnished  to  the  Commission. 
Participants  filing  the  required  copies 
who  also  wish  each  Commissioner  to 
have  a  personal  copy  of  the  comments 
may  file  an  additional  6  copies. 
Members  of  the  general:  public  who  wish 
to  express  their  interest  by  participating 
informally  in  the  rule  making  proceeding 
may  do  so  by  submitting  one  copy  of  the 
comments,  without  regard  to  form, 
provided  only  that  the  Docket  Number  is 
specified  in  the  heading.  Responses  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Dockets  Reference  Room 
(Room  239)  at  its  headquarters  in 
Washington.  D.C.  (1919  M  Street. 
Northwest). 

22.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the  FCC  has  - 
prepared  an  initial  regulatory  flexibility 
analysis  (IRFA)  of  the  expected  impact 
of  these  proposed  policies  and  rules  on 
small  entities.  The  IRFA  is  set  forth 
above.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis. 

23.  The  Secretary  shall  cause  a  copy 
of  this  Notice,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  be 
sent  to  the  Chief,  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  Paragraph  603ta)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354,  94  Stat.  1164.  50  U.S.C.  601  e/ 

seq.). 
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24.  Tlus  Notice  is  issued  pursuant  to 
airihorily  conlatned  in  Sections  4(i)  and 
303  of  the  Comfflnnications  Ad  of  1334. 
as  amended. 

25. 11  is  ordered.  That  the  petitions  for 
rule  making  filed  by  the  Association  of 
Independent  Television  Stations,  the 
National  Association  of  Broadcasters,  el 
ai,  the  Corporation  for  Public 
Broadcasting,  et  a!.,  and  Henry  Geller 
and  Donna  Lampert  are  granted  to  the 
extent  indicated  herein. 

26.  For  further  information  concerning 
this  proceediiig  contact  Bruce  A.  Franca. 
Policy  Analysis  Branch,  Maes  Media 
Bureao,  (202)  632-6302. 

Federal  Communicatjons  Commission. 
Wiiriam ).  Tricaiico. 
Secretary. 
November  14, 1985. 

Concurring  Statement  of  FCC 
Commissioner  James  H.  QueUo 

In  Re:  Amendnment  of  Part  76  of  the 
Commission's  Rules  Concerning 
Carriage  of  Television  Broadcast 
Signals  by  Cable  I'elevisioa 
Systems 
I  fully  support  initiating  this  Notice  of 
Inquiry  and  Notice  of  Proposed 
Rulemaking  looking  toward  the 
establishment  of  mandatory  carriage 
rules  that  meet  the  legitimate  interests 
of  all  participants  in  the  marketing  of 
broadcast  programming.  I  hope  that 
commenters  wifl  focus  on  the 
constitutional  issues  raised  by  the  court 
in  Quincy  Cable  TV.  Inc.  v.  FCC 
(Qwncy).^  as  well  as  describe 
reasonable  solntions  to  the  practical 
problems  involved  in  inoposing  carriage 
obligations  on  cable  systems. 

I  also  wish  to  note  my  tancem  about 
consolidating  into  this  docket  the  issues 
raised  in  three  separate  dockets 
involving  mandatory  carriage  of  TV 
stereo,  leletext,  and  data  transmission 
on  the  vertical  blanking  interval.*  in  my 
view,  this  is  not  a  sound  procedure. 
Only  a  short  commeol  period  has  been 
provided  here,  and  this  new  docket 
should  focus  on  the  crucial  issue  of  what 
mandatory  carriage  rules  would  meet 
the  concerns  raised  in  Quincy.  It  would 
be  unfortunate  if  the  parties'  comments 
are  diffused  by  discussion  of  issues  that 
are  clearly  peripheral  to  the  legal 
questions  raised  in  Quincy. 

A  wiser  course  of  action  would  be  to 
leave  the  other  dockets  open  pending 
resolution  of  this  NOI/NPRM.  If  the 
Commission  chooses  not  to  adopt  any 
mandatory  carriage  rules,  these  other 
dockets  could  be  dismissed  as  moot. 


'  768  t'.2d  1434  (D.CCir  1985). 
-  Dodkcl  No.  21323;  BC  Oockel  No.  81-741  and 
MM  Dorkcl  No.  84-1C8. 


And  if  mandatory  carriage  rules  are 
adopted,  these  peripheral  issues  could 
then  be  addressed  on  their  quite 
separate  merits  at  that  time.  It  is  my 
hope  that  even  with  consolidatioa  this 
is  the  procedural  approach  that  the 
Commission  will  adopt. 
|FR  Doc.  85-27941  Filed  11-21-85: &4S  am) 

BILUNO  COOE  VU-M-M 


47CFRPart76 

(OofliMl  Ma  21472:  RM^STH;  FM  8S-eni 

Cable  Carriage  of  "Significantty 
Viewed"  Teteviaioo  Signals 

AQENCY:  Federal  Connnunkations 

Ccmmtisioa. 

action:  MemorandwH  Opinion  and 

Oder. 

summary:  This  action  terminates  a 
pending  rule  makii)g  proceeding  (4Z  FR 
60180)  and  denies  two  outstanding 
petitions  iarnile  makiag.  The  issues 
addressed  in  each  of  these  matters 
concern  the  Commffision's  mandatory 
signal  carriage  rules  ibr  cable  television 
systems.  This  action  is  being  taken  in 
light  of  the  Court's  recent  finding  that 
the  Commission's  rules  ooocerning  these 
matters  were  unconstitutionaL 
ADDRESS:  Federal  Conmnmicatioos 
Commissioa,  Washington.  O.C.  20554. 

'^OR  RfRTMOl  WTORMATION  OOVfTACT: 
Bruce  Fcanca  or  Alan  StillweH,  Mass 
Media  Bureau,  (202)  632-6302. 
SUPPUEMENTARV  MFOHWATIOW. 

List  of  sufajeds  in  47  CFR  Part  78 

Cable  television. 

Memocandiun  Opinion  and  Order 
(Proceedings  Terminated) 

In  tbematlervf  Aiiien4inentorPar(  TGcf 
the  Conuntssioo  s  rtdes  and  regdatianB 
{(§  7&SB-76.63J  with  pespect  (o  "SatiKated" 
Catik  TeleviKioD  Systems:  amendiaeBt  of 
Part  76  of  the  CommiisioD  s  rules  Coacerniag 
Cable  Carriage  oT  "Slgnificantlj?  Viewed" 
Television  Signals:  pelition  for  inquiry  into 
the  circumstances  jnstifjnng  the  Continuation 
or  Deletion  of  76.55,  76.57,  76.69  and  76.61  of 
the  Commission  s  regulations;  Docket  No. 
21472:  Rm-3745. 

Adopted:  November  14, 1985. 

Released:  November  18. 1985. 

By  the  Commission. 

1.  By  this  Memorandum  Opinion  and 
Order,  the  Commission  is  terminating  a 
pending  rule  making  proceeding  and 
denying  two  petitions  for  rule  making. 
The  issues  addressed  in  each  of  the 
these  matters  all  relate  to  the 
Commission's  mandatory  signal  carriage 
rules  for  cable  systems.'  These  rules 


were  recently  ruled  invalid  by  the 
United  States  Court  of  Appeals  in 
Quincy  Cable  TV.  Inc.  v.  FCC.  788  F.  2d 
1434  (DX:  Gt.  igeS).  The  issues  and 
current  status  of  the  above-captioned 
proceedings  and  petition  are 
summarized  below.* 

2.  On  Novembers,  1977,  the 
Commission  adopted  a  notice  of 
proposed  rale  making  in  Docket  No. 
21472  (42  FR  tJOlflOj.  "Hiis  proceeding 
concerns  the  matter  of  compliance  with 
the  mandatory  signel  carriage  mles  by 
"saturated"  cable  sjrstems,  i.e.,  cable 
systems  that  are  required  to  carry  more 
signals  dwn  their  channel  capacity  can 
accommodate,  in  Ms  notice,  ^ 
Commission  sought  comments  on 
several  proposals  regarding  how  best  to 
prioritize  the  signal  carriage 
requirements. 

3.  On  August  29, 19BG,  the  SmaMer 
Market  UHF  Television  Stations  Group 
(SMU),  an  informal  association 
representing  Vd  broadcast  television 
station  licensees,  filed  a  Petition  for 
Rule  Making  seeking  deletion  of  several 
rules  relating  to  the  carriage  by  cable 
systems  of  television  stations 
considered  "significantly  viewed."  A 
"significantly  viewed"  signal  is  a 
broadcast  television  station  that  attains 
a  specified  level  of  over-the-air  viewing 
in  the  cable  community  on  the  basis  of 
an  mdeperdent  audience  survey.  The 
Commission  initially  established  a  list  of 
those  signals  that  were  significandy 
viewed  by  county  in  1972.^  Other 
stations  may  demoasirate  their 
significantly  viewed  status  by 
suhmitliQg  audienoe  surveys  to  Ifae 
Commission  porsaant  to  1 7634  of  tbe 
rules. 

4.  On  September  27, 1984,  GwjrL. 
Christensen  filed  a  request  for  inquiry 
into  the  continned  justification  of  the 
Commission's  must  carry  rales. 
Subsequent  to  this  request,  Mr. 
Cluistensen  subontted  several 
supi^ementaiy  filings  in  support  of  his 
request. 

5.  In  view  of  the  Court's  recent 
decision  in  Quincy,  we  find  that  the 
issue  of  must  carry  compliance  for 
saturated  cable  systems,  the  issue  of 
signal  carriage  requirements  for 


'  See  47  CFR  76.5  and  76.51-61. 


^  In  a  separate  action  today,  tlie  Commission  is 
adopting  a  combine  Notice  of  Inquiry  and  Proposed 
Rule  Making  in  MM  Docket  No.  85-349.  FCC  85-607. 
to  consider  cable  "must  carry"  matters  in  view  of 
the  Court's  decision  in  Quincy  We  note  that  the 
issues  left  open  in  Dockets  21323.  81-741.  and  84- 
168  (50  FR  11000  (1985))  concerning  must  carry 
status  for  multi-channel  television  sound,  program 
related  teletext  and  program  related  services  on  the 
vertical  blanking  interval  will  be  addressed  as  part 
of  the  new  proceeding. 

'  See  Appendix  B.  Reconsideration  of  the  Cable 
Television  Report  and  Order.  36  FCC  2d  326  (1972). 
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significantly  viewed  signals,  and  the 
request  for  inquiry  into  the  possible 
elimination  of  the  must  carry  rules 
contained  in  the  above-captioned 
proceedings  and  petitions  are  now  moot. 
jFurthennore.  to  the  extent  that  these 
issues  may  be  pertitent  to  any  new  rules 
that  may  be  crafted  by  the  Commission, 
we  believe  that  these  matters  are  best 
coAsidered  in  the  proceeding  addressing 
the  general  issue  of  mandatory  cable 
carriage  of  television  broadcast  signals.* 

6,  Accordingly,  it  is  ordered  that  the 
proceeding  in  Docket  No.  21472  (42  FR 
60180)  is  terminated.  Further,  it  is 
ordered  that  the  Petition  for  Rule 
Making  filed  by  the  Smaller  Market  UHF 
Television  Stations  Group  and  the 
Petition  for  Inquiry  filed  by  Gary  L 
Christensen  are  dismissed. 

7.  Authority  for  this  action  is  provided 
in  sections  154  and  303  of  the 
Communications  Act  of  1934.  as 
amended. 

Federal  Communications  Commission, 

William  J.  Tricarico. 

Secretary. 

|FR  Doc.  85-27942  Filed  11-21-85: 8:45  amj 
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ACTtON:  Request  for  comments. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SOCFRCtvll 

(Docket  No.  5107»^179] 

United  States  Standards  for  Grades  of 
Breaded  Catfish  Products  and  Surimi- 
tNwed  Products,  Request  for 
Comments 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


*  The  issues  in  llw  proceedings  lenninated  herein 
will  be  addressed  as  appropriate  in  the  context  of 
the  new  proceeding  on  must  carry  matters.  See 
footnote  2.  supra. 


SUMMARY:  This  notice  requests 
comments  on  the  desirability  for  and 
scope  of  two  new  voluntary  U.S. 
Standards  for  grades  of  breaded  catfish 
products  and  surimi-based  products. 
Two  industry  organizations  have 
petitioned  this  Agency  for  the 
development  of  such  standards.  This 
Agency  is  now  requesting  written 
comments  from  other  industry  members, 
users  of  these  commodities,  and  the 
general  public  to  evaluate  the  national 
level  of  interest  in,  and  scope  of  these 
standards. 

DATE  Written  comments  will  be 
accepted  until  January  6, 1986. 
TOR  FURTHER  INFORMATION  CONTACT: 
Rita  A.  Creitz,  National  Standards 
Coordinator,  National  Fishery  Products 
Program,  Office  of  Utilization  Research, 
National  Marine  Fisheries  Service, 
Washington,  D.C.  20235.  Phone  202-634- 
7458. 

SUPPLEMENTARY  INFORMATION:  This 
agency  has  received  petitions  under  5 
U.S.C.  553(e)  of  the  Administrative 
Procedure  Act,  from  the  Conagra 
Corporation,  Tampa,  Florida;  and 
International  Multifoods,  Motley, 
Minnesota;  requesting  the  development 
of  U.S.  Standards  for  grades  of  breaded 
catfish  products  and  surimi-based 
products,  respectively.  The  purpose  of 
this  notice  is  to  invite  written  comments 
on  these  requests  from  other  industry 
members,  the  users  of  these 
commodities,  and  the  general  public  to 
evaluate  the  national  level  of  interest 
and  whether  this  Agency  should 
proceed  to  develop  such  standards. 

This  agency  currently  has  interim 
standards  for  seven  market  forms  of 
catfish  products:  whole,  dressed,  whole 
fillets,  trimmed  fillets,  steaks,  fillet 
strips,  and  nuggets.  It  is  anticipated  that 
this  interim  standard  will  be  finalized  in 
eariy  1986.  This  Agency  is  asking  two 
questions  regarding  the  request: 

1.  Is  there  interest  in  a  voluntary 
standard  for  breaded  catfish  products? 


2.  If  so,  should  the  standard  pertain  to 
all  of  the  market  forms  identified  in  the 
current  catfish  standards? 

This  Agency  is  also  asking  two  similar 
questions  regarding  standards  for 
surimi-based  products: 

1.  Is  there  interest  in  a  voluntary 
standard  for  surimi-based  products? 

2.  If  so,  to  what  specific  surimi-based 
products  should  the  standard  apply? 
What  quality  criteria  should  be 
identified? 

This  Agency's  decision  regarding  the 
development  of  these  new  standards 
will  be  stated  in  a  follow-up  Federal 
Register  notice.  Should  the  responses  be 
in  favor  of  such  standards,  the  industry 
members  as  well  as  users  of  the 
commodity  will  be  solicited  to  provide 
technical  information  about  the  products 
as  part  of  the  development  process. 

Dated:  November  15, 1965. 
I.W.  Angelovic, 

Assistant  Administrator  for  Fisheries. 
[FR  Doc.  85^27906  Filed  11-21-85;  8:45  am) 

mxiNC  CODE  3510-22-M 


50  CFR  Parts  611, 672,  and  675 
(Docket  No.  51180-5180) 

Foreign  Fishing,  Groundfish  and  the 
Gulf  of  Alaska,  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area 

Correction 

In  FR  Doc.  85-27101  beginning  on  page 
47080  in  the  issue  of  Thursday, 
November  14, 1985,  make  the  following 
corrections: 

1.  On  page  47081,  Table  1,  the  second 
column,  the  fourth  figure  should  read 
"33,540",  and  the  sixteenth  figure  should 
read  "1,435". 

2.  On  the  same  page.  Table  1,  in  the 
first  footnote,  "§  11.92"  should  read 
"§  611.92".  and  in  the  fourth  footnote, 
"234,000"  should  read  "235,000". 

BiUJNG  CODE  1$06-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public    Notices  of  hearings  and 
investigations,  comrnittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Compliance  Witti  the  Provisions  of 
Pub.  I„  99-88  Specifying  Borrowers 
Shall  Have  the  Option  To  Choose 
Between  the  Interest  Rate  in  Effect  at 
Loan  Approval  or  at  Loan  Closing  for 
Housing  and  Farm  Loans 

AGENCV:  Farmers  Home  Administration, 
USDA. 

action:  Notice, 

summary:  The  Farmers  Home 
Administration  (FmHA)  is  taking  the 
necessary  steps  to  fully  comply  with 
Pub.  L.  99-88  so  that  borrowers  in  the 
affected  loan  programs  have  the 
opportunity  to  exercise  their  option 
under  the  law.  FmHA  District  Directors 
and  County  Supervisors  are  being 
directed  to  review  all  rural  housing  and 
farmer  program  loans  closed  on  or  after 
November  12, 1983.  In  cases  where  there 
was  a  change  to  a  lower  interest  rate 
between  loan  approval  and  loan  closing, 
borrowers  will  be  notified  in  writing 
that  FmHA  will  rewrite  their  loans  at 
the  lower  interest  rate  if  the  loan  was 
not  closed  at  that  rate  provided  the 
borrowers  so  choose. 

DATES:  This  option  is  effective  for  rural 
housing  and  farmer  program  loans 
closed  on  or  after  November  12, 1983. 
FmHA  will  notify  all  affected  borrowers 
in  writing.  Borrowers  will  be  given  30 
days  from  the  date  of  the  notification  to 
respond. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Corcoran,  Senior  Loan  Specialist, 
Single  Family  Housing  Processing 
Division,  Farmers  Home  Administration, 
USDA.  Room  5344,  South  Building,  14th 
and  Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  (202) 
382-1488. 

SUPPLEMENTARY  INFORMATION:  FmHA  is 
in  the  process  of  amending  its  affected 
regulations  for  future^compliance  with 


Pub.  L.  99-88.  These  amendments  will  be 
pubUshed  in  the  near  future. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  numbers:  10:404  Emergency 
Loans,  10.406  Farm  Operating  Loans, 
10.407  Farm  Ownership  Loans,  10.410 
Low  Income  Housing  Loans  (Section  502 
Rural  Housing  Loans),  10.415  Rural 
Rental  Housing  Loans,  and  10.416  Soil 
and  Water  Loans  (SW  Loans].  For  the 
reasons  set  forth  in  the  Final  rule  related 
Notice  to  7  CFR  Part  3015,  Subpart  V.  48 
FR  29115.  June  24, 1983,  with  the 
exception  of  10.415  Rural  Rental 
Housing  Loans  and  10.416  Soil  and 
Water  Loans  (SW  Loans),  this  program/ 
activity  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials. 

The  program/activities  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nos.  10.415  and  10.416  are  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V,  48 
FR  29112.  June  24, 1983.) 

Dated:  November  15, 1985. 
Vance  L.  Clark, 

Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  85-27884  Filed  11-21-85;  8:45  am] 

BILLING  CODE  3410-07-« 


CIVIL  RIGHTS  COMMISSION 

Arkansas  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Arkansas  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  5:30 
p.m.,  on  December  12, 1985,  at  the 
University  Conference  Center,  5 
Statehouse  Plaza,  Room  ID,  Little  Rock, 
Arkansas.  The  purpose  of  the  meeting  is 
to  conduct  a  community  forpm  on  the 
status  of  desegregation  in  pulbic 
institutions  of  higher  education  in 
Arkansas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Acting 
Committee  Chairperson,  Alan  Patteson, 
Jr.,  or  J.  Richard  Avena,  Director  of  the 
Southwestern  Regional  Office  at  (512) 


BEST  COPY  AVAILABLE 


229-5570  (TDD  512/229-5580).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  November  18^ 
1985. 

Bert  SUvei, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-27907  Filed  11-21-85;  8:45  am] 
BILLING  CODE  USS-OI-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Defining  Urt>anized  Areas  Between 
Decennial  Censuses 

Introduction 

On  August  30, 1985,  the  Federal 
Register  published  Notice  (50  FR  35279) 
of  the  Census  Bureau  proposal  to 
designate  urbanized  areas  between 
decennial  censuses  on  the  basis  of  local 
censuses  conducted  by  this  agency, 
usually  at  the  request  and  expense  of 
the  local  area.  (See  15  CFR  50.10,  Fee 
Structure  for  Special  Population 
Censuses.)  The  period  of  comment  for 
this  proposal  has  passed  and  this  Notice 
contains  the  Census  Bureau's  decision. 

I  have  determined  that  the  Census 
Bureau  should  designate  urbanized 
areas  between  decennial  censuses  on 
the  basis  of  local  censuses  conducted  by 
this  agency  usually  at  the  request  and 
expense  of  the  local  area.  No  other 
government  agency  or  nongovernmental 
organization  provides  this  designation. 
This  decision  provides  the  oppdrtunity 
for  areas  that  meet  the  criteria  to  obtain 
the  urbanized  area  designation  in 
advance  of  the  next  decennial  census. 

The  Census  Bureau  received  one  letter 
objecting  to  the  proposal  to  designate 
urbanized  areas  between  decennial 
censuses.  We  carefully  considered  the 
objections  raised  in  the  letter  in  relation 
to  the  general  benefits.  After  review,  I 
made  the  decision  described  above.  The 
criteria  for  designating  urbanized  areas 
between  1980  and  1990  are  consistent 
with  those  used  for  determining 


urbanized  areas  based  on  mute  from 
the  1980  Decennial  Census. 

Deflnidon 

The  Census  Bureau  will  use  the 
following  criteria  to  determine  the 
eligibility  for  definUion  of  an  wbaaized 
area. 

An  utbanized  area  comprises  an 
incorporated  place  '  and  adjacent 
densely  settkxl  sunounding  area  that 
togetlief  have  a  mioimuiD  populstioa  of 
50.000 ». 

The  densely  settled  sucrounding  area 
consists  of: 

1.  Contiguous  incorpotated  or  census 
designated  places  having: 

a.  A  popnlation  2,500  or  more;  or, 

b.  A  population  of  less  than  2,500  but 
having  either  a  population  density  of 
1.000  persons  per  sqnare  mtfe,  dosefjr 
settled  area  containing  a  minimum  of  SO 
percent  of  the  poptrlation,  or  a  doster  of 
at  least  100  housing  unite. 

2.  Contiguous  unincorporated  area 
that  is  connected  by  road  and  has  a 
population  density  of  at  least  UBOO 
persons  per  square  mile.' 

3.  Other  contiguooa  aniDcotparated 
area  with  a  density  of  less  than  1.000 
persons  per  square  mile,  proTrrfed  ftal 
it: 

a.  Eliminates  an  enclave  of  less  than  5 
square  miles  that  is  sorrounded  by  built- 
up  area. 

b.  Closes  an  inctentation  eb  the 
boundary  of  the  densely  settled  area 
that  is  no  nnore  than  1  mile  across  the 
open  end  and  eiwooipasses  no  more 
than  5  square  nriles. 

c  Links  an  oattying  area  of  qsalifyjag 
density,  provided  that  the  outlying  area 
is: 

(1)  Connected  by  road  to,  and  is  not 
more  than  IM  miles  from.  Hie  mars  body 
of  the  ivbanized  ares;  or  is 

(2)  Sepvated  from  the  main  bocfy  of 
the  urbanized  area  liy  water  or  oilier 
undevelopaUe  area,  is  coHnected  bry 
road  to  the  main  body  of  the  urbanized 
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'  la  Hawaii  anil  PMerto  Rico,  nvorparaiai  places 
do  nol  exiat  in  ihe  seaae  «[  fuDctiuaing,  local 
governmental  onitg.  In  Hawaii,  the  Censuj  Bureau 
uses  ceiiM*  dRHgmterf  phces  in  defining  a  central 
place  and  lor  apptyinf  orbamixea  aita  criteria.  Is 
Puerto  Rico,  the  Censua  Baieau  uaes  zoaas  utfaaaas 
and  aldeas. 

'The  Census  Bureau  excludes  from  the  urbanized 
area  the  niral  porfionB  of  e^tenderf  citie*.  as  defined 
in  Ihe  Census  Bureaa's  extended  crty  criteria,  bi 
adJilion.  for  an  urbanized  area  to  be  utopuitei.  il 
must  include  a  population  o(  ai  least  25jaB0  thai 
docs  not  reside  on  a  mifitary  base. 

'The  Census  Boreaa  exchdes  the  area  of 
extensive oonresideatial  utbmt  Umd  aaes.  sack  a» 
railroad  yard*,  airparta.  factones,  parka,  foii 
courses,  and  cemeteries,  in  caraputing  the 
population  densily. 


area,  and  is  not  more  than  5  miles  from 
the  main  body  of  the  urbanized  area. 

4.  Large  concentrations  of 
nonresidential  urban  area  (such  as 
parks,  ofHce  areas,  and  ma^or  airports! 
that  have  at  least  one-quarter  of  their 
boundaries  contignoBS  to  the  oiaui  boc^ 
of  the  urbanized  t 


Urbanized  Area  Titles 

1.  The  Census  Bureao  w>D  retain 
unchanged  the  titles  of  prevtoosty 
existinif  wbmtzed  areas  except  for 
possible  mergers  and  for  those  areas 
meeting  trtlmg  crffemr  4  and/or  5. 

2.  Tlie  Census  Bureau  wilf  determine 
the  titles  of  new  urbanized  areas 
qualifying  as  foTIows: 

a.  The  title  oi  the  urbanized  area 
always  will  incbde  the  rfame  of  tbe 
incorporated  place  with  tbe  Largest 
population  in  the  urbanzied  area. 

b.  The  titie  (^  the  urbanized  area  may 
include  the  names  of  up  lo  two 
additional  incorporated  places,  with 
eligibility  determined  as  follows: 

(1)  Tfcose  with  a  popuIatiorT  <rf  at  least 
25O,0!». 

[Z]  Those  with  a  population  of  15.000 
to  250,000  provided  that  they  are  at  least 
one-third  the  population  of  the  largest 
place  i<i  the  urbanized  area. 

3.  Area  titles  that  inckidc  the  names  of 
more  than  one  incorporated  palce  will 
start  with  the  name  of  the  largest  and 
list  the  others  in  descending  order  of 
their  population. 

4.  In  addition  to  incorporated  palce 
names,  the  titles  contain  the  name  of 
each  state  into  which  the  urbanized  area 
extends.  The  first  named  state  is  the 
state  in  which  (be  largest  central  city  is 
located,  with  additional  states  named  in 
the  order  of  pofmlation  size  witimi  die 
urbamzed  area. 

5.  The  Census  Bureau  may  use 
regional  titles  to  identify  urbanized 
areas  with  populations  over  1  mnikon,  in 
which  case  only  the  largest  city  of  the 
urbanized  area  is  included  in  the  title. 

Urhanized  Area  Goitral  Gilies 

The  central  cities  of  urbanized  areas 
are  those  named  in  the  tities  except 
where  the  urbanized  area  title  is  a 
regional  title.  In  such  cases,  the  central 
cities  are  those  that  qualify  ander  items 
1  or  2  of  the  titling  chteria. 

Dated:  November  18, 1985. 
John  G.  Keane, 

Director.  BareaooftkeCenms. 
(FR  Doc.  85-27922 Filed  Tt-2t-85i  8:45  ami 
BILUNaCOOe  3S10.47-M 


International  Trade  Adn>{ 

[A-122-502] 

Certain  Heavy-Walled  Rectangular 
Welded  Carbon  Steel  Pipes  and  Tubes 
From  Canada;  Final  Determination  of 
Sales  at  Less  TtaM  Fair  Value 

AQENCYr  bitemational  T^ade 
Adminlstration/Import  AdmuuatrafTon/ 
Commerce. 

action:  Notice. 

SUMMMMV:  We  have  detamned  that 
certain  heavy-watted  rectangvlar 
welded  carbon  steel  pipes  and  ttrbes 
(cectangular  pipe&  anid  tube&)  from 
Canada  are  being  sold  in  the  United 
States  St  less  than  fair  value.  The  Unifed 
States  International  Trade  Commission 
(ITC)  will  deterinrne  wfthin  75  days  of 
publication  of  this  notice  whether  these 
imports  are  materially  Injun'n^  or  are 
threafem'ng  material  injury  to,  a  United 
States  industry. 

EFFEfiTMK  OAtE:  November  22,  ISSa 


FOR  FURTHER  INI  1— A IW  COWTACf: 

William  D.  Kane.  Office  of 
Investigations,  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  {202] 
377-1766. 

SUPPLSMENTAAY  Ui^ORMATUMfc 

Final  OekarmmatiaD 

Based  on  our  investigation  and  In 
accordance  with  section  735Ca]  of  (he 
Tariff  Act  of  1930,  as  amended  (the  Act}, 
we  have  reached  a  final  determination 
that  rectangular  pipes  and  tubes  from 
Canada  are  being  sold  in  the  United 
States  at  Fess  than  fair  value  within  the 
meaning  of  section  731  of  the  Act.  The 
welghfed-average  margins  are  Indicated 
in  the  "Suspension  of  liquidation** 
section  of  this  notice. 

Case  History 

On  March  25. 1985,  we  received  a 
petition  frani  the  Cdmmiltee  on  Rpe  and 
Tube  Imports  on  behalf  of  the  domestic 
industry  producing  rectangular  pipes 
and  tubes,  tn  conipliance  with  the  niing 
requrrements  of  §  353136  of  Ihe 
Co«nmerce  Regulations  (19  CFF  353.36J. 
the  petition  alleged  that  imports  of 
rectangular  pipes  arai  tnbes  fiom 
Canada  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  tbe  meaning  of  sectioa  731 
of  the  Act  as  amentied  (the  Act),  and 
that  these  imports  are  Diaterialiy 
injuring,  or  thveateniqg  material  inimy 
to,  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
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ground*  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  April 
15. 1985  (50  FR  15771).  On  May  9. 1985. 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
rectangular  pipes  and  tubes  from 
Canada  are  materially  injuring  a  U.S. 
industry  (50  FR  20302). 

We  presented  an  antidumping  duty 
questionnaire  to  Titan  Industrial 
Corporation  (Titan),  whose  exports 
account  for  approximately  80  percent  of 
the  products  under  investigation,  on 
May  10, 1985.  Its  response  to  our 
questionnaire  was  received  on  June  25, 
1985.  Additional  voluntary  responses 
were  received  from  Welded  Tube  of 
Canada  (Welded  Tube)  on  June  25,  July 
10,  and  July  30, 1985,  from  Acier 
Royalcor  Steel,  Inc.  (Royalcor)  on  July  2, 
1985,  and  from  Capco  Tubular  Products 
Ca  (Capco)  on  July  27, 1985.  The 
responses  of  Welded  Tube  were  found 
to  be  untimely  and  inadequate  for 
consideration.  The  response  of  Capco 
represented  only  one  sale  of  the  subject 
merchandise,  which  we  considered  to  be 
too  insigniHcant  to  warrant  inclusion  in 
our  analysis.  The  response  of  Royalcor 
was  included  in  our  analysis. 

On  September  3, 1985,  we 
preliminarily  determined  that 
rectangular  pipes  and  tubes  from 
Canada  were  not  being,  nor  were  Hkely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  (50  FR  36910).  Our  notice 
of  preliminary  determination  provided 
interested  parties  an  opportimity  to 
submit  views  orally  and  in  writing. 

Verifications  were  conducted  at 
Titan's  New  York  corporate  offices  and 
the  offices  of  their  Canadian  subsidiary. 
Dominion  Steel  Export  Company 
(Dominion)  in  Canada,  on  September  9 
through  September  13, 1985.  Verification 
was  conducted  at  Royalcor  in  Montreal, 
Canada  during  the  week  of  September 
30,1985. 

On  October  11, 1985,  we  held  a  public 
hearing. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  welded  carbon 
steel  pipes  and  tubes  of  rectangular 
(including  square)  cross  section,  having 
a  wall  thickness  not  less  than  0.156 
inches,  not  threaded  and  not  otherwise 
advanced,  other  than  pipe  conforming  to 
American  Petroleum  Institute 
specifications  for  oil  well  casing, 
currently  provided  for  in  item  610.3955 
of  the  Tan ff  Schedules  of  the  United 
States.  Annotated. 


Fair  Value  Comparisoos 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  prior  to  the  date 
of  importation  to  unrelated  purchasers 
in  the  United  States.  We  calculated  the 
purchase  price  based  on  the  ex-factory 
or  C  and  F,  duty  paid,  delivered,  packed 
price.  We  made  deductions,  where 
appropriate,  for  U.S.  inland  freight, 
foreign  inland  freight,  U.S.  brokerage 
charges,  foreign  brokerage  charges,  and 
U.S.  customs  duty. 

For  Royalcor  a  number  of 
keypunching  errors  resulting  in  double 
entries  of  line  items  in  the  computer 
sales  listing  were  discovered.  These 
repetitions  were  deleted  for  our  final 
calculations.  The  system  used  to 
allocate  brokerage  charges  was  found  to 
be  based  on  a  random  sampling  of 
freight  bills  and  an  estimate  of  invoice 
product  mbc.  This  allocation  method 
was  determined  to  be  less  reliable  than 
an  allocation  of  total  brokerage  charges 
over  total  tonnage  shipped  during  the 
period,  and  the  latter  method  was 
adopted  for  our  final  calculations.  U.S. 
customs  duty  was  calculated  on  a  price 
which  included  non-dutiable  charges. 
For  our  final  calculations  non-dutiable 
charges  were  deducted  prior  to 
calculating  the  duty.  For  Titan  two 
incorrect  freight  charges,  resulting  from 
a  clerical  error  and  a  computation  error, 
were  corrected  for  our  final  calculations. 
Two  sales  of  rejects  were  found  to  be 
erroneously  included  in  the  listing  of 
sales,  and  were  deleted. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  for  Titan  based  on  constructed 
value,  as  there  were  insufficient  sales  in 
the  home  market  or  to  third  countries  to 
provide  viable  comparisons.  For 
Royalcor.  we  calculated  foreign  market 
value  based  on  home  market  ex-factory, 
packed  prices  to  unrelated  purchasers. 

For  Royalcor  packing  costs  are 
incorporated  in  their  acquisition  cost  of 
the  subject  merchandise,  and  appear  to 
be  identical  for  both  markets.  No  claims 
were  made  for  differences  in 
circumstance  of  sale.  However,  we 
could  not  verify  Royalcor's  claim  that 
credit  terms  are  the  same  in  both 
markets.  Therefore,  based  on  our  sample 


of  sales  in  each  market,  we  have 
calculated  the  number  of  days  for  which 
credit  was  extended  in  the  respective 
markets,  and  have  made  an  adjustment 
to  foreign  market  value  to  reflect  that 
difference.  We  made  comparisons  of 
such  or  similar  merchandise  based  on 
grade,  dimension,  wall  thickness,  and 
whether  or  not  cut  to  length,  as  selected 
by  Commerce  Department  industry 
experts. 

To  determine  foreign  market  value  of 
Titan,  we  calculated  constructed  value 
by  totaling  the  costs  of  materials  used  in 
producing  such  or  similar  merchandise, 
fabrication,  general  expenses,  profit  and 
the  cost  of  packing  on  U.S.  shipments. 
We  used  the  actual  amount  of  general 
expenses,  as  this  was  greater  than  the 
statutory  minimum  of  10  percent  of  the 
cost  of  materials  and  fabrication.  The 
amount  added  for  profit  was  the 
statutory  minimum  of  eight  percent  of 
the  sum  of  materials,  fabrication  costs, 
and  general  expenses,  since  the  actual 
level  of  profit  was  less  than  eight 
percent.  We  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
after  sale  warehousing  expenses 
incurred  on  United  States  sales,  in 
accordance  with  §  353.15  of  the 
Commerce  regulations. 

In  calculations  for  our  preliminary 
determination  we  included  pre-sale 
warehousing  charges  as  part  of 
fabrication  costs.  For  our  final 
determination  we  have  concluded  that 
these  costs  are  more  properly  costs 
associated  with  the  sale  of  the 
merchandise  and  have  included  them  in 
selling,  general  and  administrative 
expenses.  Those  costs  associated  with 
cutting  pipes  to  length  in  the  warehouse 
have  been  segregated,  and  continue  to 
be  included  in  costs  of  fabrication. 

In  our  preliminary  determination  we 
included  a  conversion  contract  penalty 
payment  in  costs  of  fabrication, 
allocating  this  cost  based  on  production 
figures  available  at  the  time.  We 
continue  to  treat  this  penalty  payment 
as  a  cost  of  fabrication.  However,  our 
basis  of  allocation  is  the  yearly 
production  data  developed  at 
verification. 

For  our  preliminary  determination  we 
used  constructed  values  based  on 
Titan's  entire  fiscal  year  1984.  However, 
for  our  final  calculations  we  find  it  more 
appropriate  to  use  those  costs 
associated  with  merchandise  sold 
during  the  period  of  investigation  in 
construction  a  value,  in  accordance  with 
§  353.6  of  the  Commerce  Regulations. 

At  the  time  of  verification  a  detailed 
reconciliation  of  reported  costs  to 
audited  financial  statements  was  made. 
The  variance  between  the  cost  of 
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productioa  data  verified  and  the  cost  of 
nwDvlaciifre  reflected  in  the  finaociai 
statenenta  was  fouad  to  be  reasonable 
given  the  prodoct  mix  of  merchandise 
included  in  the  financial  slateaents  and 
the  diOerent  potpoaes  far  which  dw  two 
sets  of  data  woe  piepaied. 

Verification 

In  accordance  with  section  776ia)  of 
the  Act.  we  verified  all  the  informatio« 
used  in  making  this  detenmnation.  We 
were  granted  access  to  the  books  and 
records  of  the  comp»nie»  invoh^ed.  We 
used  standard  verificatioQ  procedures, 
including  examination  of  accounting 
records,  financial  statenfients  and 
selected  dpcumeats  containing  relevant 
information. 

Petilioner's  Conanents 

Comment  1 

The  petitioner  claims  that  the 
verificatian  report  did  not  disclose  that 
the  cost  of  productioa  information  had 
been  reconiated  with  the  aadited 
financial  statoaents. 

DOC  Position 

The  cost  of  production  had  been 
reconciled  to  the  financial  statements  by 
the  respondent.  As  is  its  asual  practice; 
under  siaular  ^mndrtioag.  the 
Department  reviewed  in  detail  this 
reconciliation  and  disclosed  this 
procedure  in  its  verification  report 

Comment  Z 

The  verification  report  did  not 
disclose  whether  freight  costs  for 
shipment  of  narrow  coil  between  Titan's 
third  party  coil  supplier  and  tbe 
converter  had  been  reviewed. 

DOC  Position 

The  freight  costs  for  shipment  of 
narrow  cofF  between  Titan's  third  party 
coil  snppfier  and  the  converter  were 
included  in  the  raw  material  costs,  and 
were  reviewed  at  the  time  the  raw 
materials  amounts  were  tested. 

Commeiil3 

Titan  did  not  increase  the  constructed 
value  by  the  araosnt  of  the  flash 
removal  charge' for  each  sale  wiricfa 
indoded  this  extra. 

DOC  Position 

The  respondent  dad  include  the  flasii 
removal  chai^pr  for  each  sale  wbick 
included  this  extra. 

Comment  4 

The  respondent's  methodokigy  for 
calculating  conversion  scrap  loss  and 
the  weight  savings  rate  (difierence 
between  theoretical  and  acta^  weights) 
produces  result*  which  do  not  comport 


with  United  States  industry  experrence 
and  are  paterUly  uareaaenaUe.  Given 
the  information  contained  in  the 
respondent's  Daily  Roiki^  Reports,  a 
much  more  accurate  indication  of  the 
scrap  loss  could  be  made  by  an 
alternative  method  which  also ' 
eliminates  the  need  for  the  "we^t 
saving  rate"  step. 

DOC  Position 

The  Department  agrees  with  die 
petitioner  that  the  two  step  scrap  loss 
and  weight  savings  rate  method  is 
unnecessary  because  these  two  steps 
could  have  been  combined  in  one 
calculation.  However,  we  reconcited  the 
differences  between  the  petitioner's  and 
respondent's  methods  and  found  that 
the  resuhs  would  have  been  identical,  if 
the  respondent  and  petitioner  had  both 
used  the  weighted  average  scrap  losa  for 
the  total  product  line  and  if  the 
petitioner  had  accounted  for  the 
revenues  resulting  from  tbe  sale  (tf 
"rejects".  The  Department  used  the 
respondent's  method  for  determiniqg  the 
scrap  loss. 

Commertl  5 

In  the  prriiminary  determination,  the 
Department  used  the  constmcted  value 
based  on  cost  incurred  for  fiscal  year 
19M.  The  Department  shoi^  use  a  more 
appropriate  period  which  covers  only 
the  costs  associated  with  products  sold 
during  the  period  of  investigation. 

DOCPosHiaa 

The  Department  agrees.  For  the  final 
determination  the  Department  has 
followed  its  astral  practice  under  simflar 
conditions,  and  used  the  costs  incurred 
for  the  sales  of  ttre  proAict  dming  the 
period  of  mvestigation. 

Comments 

Under  a  kmg-lerm  contract  with  a 
third  party  converter  of  tabe  Trtan  may 
receive  a  rebate  if  orders  exceed  a 
specific  amount.  Titan  should  not 
include  as  an  offset  to  cost,  the 
incremental  allowance  rebate  which  it 
received  based  on  prodnction  which 
was  not  sold  dming  the  period  of 
investigation. 

DOCPosiUoa 

Since  the  incremental  rebate  was  not 
received  aa  part  of  the  cost  of 
production  used  for  die  determination, 
the  I^pafftment  ifid  not  indtide  these 
rebates. 

Comment  7 

Under  a  long  tern  contract  with  a 
third  party  ooBvertor  of  tube,  -ntan  is 
required  to  pay  a  penal^  if  it  doe*  not 
order  a  specified  MMOont  of  fabrication 


work  each  year.  The  1984  penalty 
payment  from  Dominion  to  the  third 
party  converter  shotrhi  be  mchided  in 
cost  of  prodnction  as  part  of  the  cost  of 
mantrfsctore,  and  not  as  a  seffing 
expense. 

DOC  Position 

The  Depwtment  agrees.  The  actoal 
penalty  payment  which  is  dhecfly 
related  to  the  prodDcttua  of  ttie  pirodoct 
under  investigation  in  ISM  was 
included  The  penalty  payment  was 
included  in  the  "cost  %A  msDofactiire" 
instead  of  "selling  expenses"  since  it  is 
a  term  of  the  conversion  contract 
between  Dominion  and  the  third  party 
conveitoc. 

Comnnent8 

Pre-sale  warehoussig  expenses  were 
properly  considered  to  be  a  coat  of 
fabrication  rather  than  a  general 
expense  by  tbe  ITA  in  the  prelinuoary 
determination. 

DOC  Position 

The  Department  does  not  agree. 
Dominion's  warehouse  in  Canada  is  a 
depot  from  which  the  products  uniier 
investigation  are  shipped  directly  to 
customers  in  the  United  Slates.  These 
expenses  were  inchided  in  general 
expenses.  The  warrfionse  is  not  a 
manufacturing  fadfrty.  The  part  of  tfie 
warehousing  wfrich  wos  used  for 
fabrication  was  MeBtified  and  hfiduded 
in  the  cost  of  nwmuftietnring. 

Comment  9 

Petitioners  clam  that  two  errors  fornid 
in  Titan's  frei^t  dtarges  at  verification 
require  altemaiively  that  either  a 
revcrificatioB  of  tfaoe  cbai^^es  be 
conducted  using  a  larger  nnivesse  of 
sales,  or  that  the  margias  of  emr  fcwnd 
in  the  two  sales  be  "yylird 
prt^Kirtionately  to  the  entirr  U.S.  sale* 
listing. 

DOCPositron 

We  have  determined  that  the  error 
rate  represented  by  these  two  sales  in 
relationship  to  the  total  of  items  of  data 
checked  at  verificatian  was  not  greater 
than  would  reasonably  be  expected,  and 
that  the  causes  of  the  errors  were  not  of 
a  methodologicaf  or  other  nature  which 
could  cause  a  repetitive  effect 
throwghouf  the  h'sting  of  sales.  One  such 
cause  was  a  cferical  transposition  of 
weight  numbers  which  resuFted  in  a  very 
minor  change  in  tbe  freight  figure.  The 
second  was  engerafered  by  a 
misrepresentation  of  rncfividtMil  truck 
weights  artd  their  totals  on  biffing  sKps 
submitted  to  Than  by  their  freight 
forwarder  and  used  as  sonre 
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documentt  for  tfaeir  calculatiom.  The 
errors  found  were  corrected  Jbf  our  fvtal 
calculations.  In  these  circumstances  we 
coMsider  the  etror  rate  acceptable,  and 
the  verification  of  these  chai^ges 
adequate. 

KfispoadantB  Gomnenta 

Comment  1 

1b  the  preUflunary  determiflation.  the 
ITA  included  pre-sale  warehousing 
expeasea  in  coat  of  aaitufacttuiag. 
Titan's  Mraiehoaaing  exyenaes  ok 
selling  expenses  and  shoufal  be  indnded 
in  coal  of  pioductian  a«  a  oetitng, 
general  amd  administative  expense. 

DOC  Position 

The  DeparloKnt  agree*.  See  die 
response  to  the  petitioner's  oomment 
number  8  regaidiog  trarehoosiag 
expense. 

Comment  2 

The  19B4  penalty  payment  fnom 
Dominion  to  the  third  party  oonveitor 
should  aot  be  included  «i  cost  of 
production  since  the  penalty  payment 
had  no  effect  on  Oomink>n's  inoorae 
during  the  period  of  investigation.  If  the 
ITA  does  include  the  penalty  payment  in 
cost  of  production,  it  should  he 
considered  as  part  of  SGAA  since  it  is  in 
no  way  related  to  the  cost  of  picductiig 
the  products  covo'ed  by  the 
investigatioa. 

DOC  Position 

The  Department  disagrees.  See  tbe 
response  to  the  petitioaer's  comment 
number  7  regaid^  (he  penalty 
payment 

CnnmattS 

At  verification,  tt  became  apparent 
thttt  certain  interest  income  amounts 
from  unrelated  parties  were  not 
included  in  reported  SG&A.  These 
amounts  should  be  included  as  an  offset 
to  SG&A  expenses. 

DOCPogition 

The  Department  disagrees.  Interest 
income  w^ch  did  not  result  from 
production  or  sales  of  the  products 
under  investigation  is  not  applied  to 
offset  the  cost  of  production,  becatise  it 
is  not  related  to  tiiose  products,  faiierest 
income  bad  not  been  included  in  tbe 
submission  nor  was  the  source  of  such 
income  identified.  Therefore,  the 
Department  did  i»o4  offset  the  costs. 

Comment  4 

Dominion  correctly  reported  all  cesits 
of  manufacture  in  the  original  currency, 
Canadian  dollars.  The  Canadian  to 
United  States  dollar  exchange  rate 
conversion  required  by  United  States 


gener^y  accepted  accounting  principles 
(FASB-S2)  «s  not  relevant  in  this  case. 

DOCPoiitioa 

The  Department  agraes.  The 
Department  converted  ttta  "constraoted 
value"  in  aooordanoe  with  its 
regulations.  Therefore  the  method 
prescribed  by  FASB  «-52  is  not  relevant. 

Suspension  of  Liqiudafion 

We  made  fair  vahie  comparistons  on 
all  reported  rectangular  pipes  and  tabes 
sold  in  the  United  Slates  by  tfie  twio 
Canadian  companies  during  the 
investigative  period.  With  regard  to 
RoyalcOT  we  f  oand  its  weighted-average 
maig»n  to  be  aiS  percent  As  this  is  de 
minimis,  we  are  excluding  Royalcor 
from  this  determination,  ilie  weighted- 
average  margin  for  Utao  and  all  other 
producers  is  0.65  percent 

In  aocardanoe  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liqudation  of  all  entries  of  rectangolar 
pipes  and  tubes  from  Canada,  with  the 
exception  of  those  prodoced  by  Ader 
Royalcor  SteeL  Inc.,  which  are  entered 
or  withdrawn  from  warehouse,  for 
consumpution  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  United  States  Customs 
Service  will  require  the  posting  of  a  cash 
deposit,  bond,  or  other  security  in 
amounts  based  on  the  following 
weighted-averse  raai;gins. 


CoRVWiy 

Titan  4ndu«hal  Ootp  (D» 
mwoo  Steal  E>9ort  Com- 
pany) 

Aoer  Royatcof  Stael.  Inc 

All  othefs 

Ofl6  pofcont 

aiS  percent  Ide  rraninM)  (ei- 

duded) 
'OASfMraenl. 

ITC  Notification 

We  are  notifying  the  ITC  and  making 
available  to4t  all  nonprivileged  and 
nonocKifidential  information  relating  to 
this  detenninatian.  We  will  allow  the 
ITC  access  to  access  to  all  privileged 
and  confidential  information  in  our  files, 
provided  it  confirms  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  tbe  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration.  If 
the  ITC  d^ermines  that  material  injuiy, 
or  tiireat  of  material  injury,  does  not 
exist,  this  proceeding  will  be  terminated 
and  all  securities  posted  as  a  result  of 
the  BuspensioB  of  bqaidation  will  be 
refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist 
we  will  issue  an  antidamping  order 
directing  Customs  officers  to  assess  an 


antidumping  duty  on  certain  heavy- 
walled  rectangular  welded  carbon  steel 
pipes  and  tubes  irom  Canada  entered,  or 
withdrawn  from  warehouse,  for 
oonsuBiption  after  the  suspension  of 
liquidation,  equal  to  the  amount  by 
which  (he  fore^  narkel  value  exceeds 
the  United  States  price. 

i  MS  tieicrHBHirtKMi  is  oeing  puonsneu 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d  (d)). 
William  T.  Aichey. 

Acting  Assistant  Secretary  for  Trade 
Administration. 

November  18. 19SS. 
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Conacidted  OecMon  on  App^cations 
for  Duty-Free  Entoy  of  SdenWic 
AiUclee;  UnlvoreRy  of  Mexico  et  al. 

Correction  ^ 

In  FR  Doc.  85-27214  appearing  on 
page  47243  in  Ae  issue  of  Friday. 
November  IS,  1985.  make  the  following 
correction: 

In  the  second  column,  in  the  third  line 
of  ttie  fifth  paragraph,  "Instrument 
Spectrometer"  should  read  'Instrument: 
NMR  Spectrometer". 

BiUJNfiCOOE  «5flS-0t-« 


National  Oceanic  and  Atnwapherlc 
Administration 

Caribbean  Fishery  Management 
CoancHh  Public  Meeting 


V,  National  Marine  Fisheries 
Service,  M)AA,  Commerce. 

The  Caribbean  Fidwry  Management 
Council  and  its  Administrative 
Subcommittee  will  convene  separate 
pobhc  meetings  at  the  Hotel  Villla 
Parquera,  La  Parquera,  Lajas.  Puerto 
Rico.  At  its  55th  regular  meeting 
(December  11, 1985,  from  9  a.m.  to  5 
p.m.;  reconven'mg  December  12,  from  9 
a.m.  to  3  p.m.),  the  Council  will  consider 
fishery  management  plans  under 
development  and  discuss  other  related 
matters.  On  December  12.  the  Council 
will  meet  jointly  with  the  Directors  of 
the  Natiofial  Marine  Fisheries  Service's 
Research  Centers  to  address  issues 
related  to  research  and  data  needs.  On 
December  10,  from  2  p.m.  to  5  p.m„  the 
Council's  Administrative  Subcommittee 
win  discuss  issues  related  to  its  regular 
administrative  Subcommittee  will 
discuss  issues  related  to  its  regular 
administrative  operations.  For  further 
information  contact  the  Caribbean 
Fishery  Management  Council,  Banco  de 
Ponce  Building,  Suite  1108,  Hato  Rey. 
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Puerto  Rico  00918;  telephone:  (809)  753- 
4926. 

Dated:  November  19, 198S. 
Riciurd  B.  Roe, 

Director.  Office  of  Fisheries  Management,  F/ 
Ml.  National  Marine  Fisheries  Service. 
|FR  Doc.  85-27936  Filed  11-21-85;  8:45  am) 

BUXMG  CODE  3S.10-22-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Produced  Products  or  Manufactured  in 
the  People's  Republic  of  China 

November  13, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
25. 1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  September  20, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  PR 
38152),  which  amtounced  import 
restraint  limits  of  106,461  pounds  for 
man-made  fiber  threads  in  Category 
605pt.  (only  T.S.U;S.A.  number  310.9500) 
and  106.455  dozen  for  nian-made  fiber 
pajamas  in  Category  651,  among  others, 
produced  or  manufactured  in  China  and 
exported  during  the  ninety-day  period 
which  began  on  August  15, 1985  and 
extended  through  November  12, 1985. 
The  notice  also  stated  that  the 
Government  of  the  People's  Republic  of 
China  is  obligated  under  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  19. 
■  1983,  as  amended,  if  ho  mutually 
satisfactory  solution'  id  reached  on  a 
level  for  these  categories  during 
consultations,  to  limit  its  exports  during 
the  twelve-month  period  immediately 
following  the  ninety-day  cdnsultation 
period  to  248,117  pounds  and  324,449 
dozen,  respectively. 

No  solution  has  been  reached  in 
consultations  on  mutually  satisfactory 
limits  for  these  categories.  The  United 
States  has  decided,  therefore,  to  control 
imports  exported  during  the  twelve- 
month period  beginning  on  November 
13, 1985  at  the  levels  described  above. 
The  United  States  remains  committed  to 
Hnding  a  solution  concerning  these 


categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

In  the  event  the  limits  established  for 
the  ninety-day  period  have  been 
exceeded,  such  excess  amounts,  if 
allowed  to  enter,  will  be  charged  to  the 
levels  established  for  the  designated 
twelve-month  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  28622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Ijmatiini, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committee  for  tlie  Impleiaentation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229 

Dear  Mr.  Commissioner  Under  the  terms  pf 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  August  19, 1983,  as  amended,  between 
the  Governments  of  the  United  States  and  the 
People's  Republic  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11851  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
November  25, 1985,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-m^e  fiber  textile  products  in  Categories 
flOSpt. '  and  851,  produced  or  manufactured  in 
llie  People's  Republic  of  China,  and  exported 
during  twelve-month  period  beginning  on 
November  13. 1985  and  extending  through 
November  12. 1986,  in  excess  of  the  following 
levels: 


Category 


\l2.moom  restraint 
level' 


661 


•..  .•■- \  248.1*7  pound*. 

324.449  dozerv 


'  to  Category  605.  only  T  S.U  SA  number  310.9600 
•  The  levels  have  not  been  adjusted  to  rellect  any  irtaorts 
enported  atter  August  14,  1985. 

Textile  products  in  Categories  605pt.'  and 
651  which  are  in  excess  of  the  ninety-day 


'  In  Category  606.  only  T.S.U.S.A.  numl)er 
3ia9500. 


limits  establiished  in  the  directive  of 
September  17, 1984,  shall  be  Bubject  to  this 
directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  federal  Register  on  December  13. 1982  (47 
FR  56709),  as  amended  on  April  7,  ld83  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  3a  1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  28622),  July  18. 1964  (49  FH  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.A.  553(a)(1). 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  85-  27919  Filed  11-21-85;  8:45  am) 

MLUNQ  COOC  3S10-IMMI 


Adjusting  the  Import  UmKs  for  Certain 
Cotton,  Wool  and  Man-Made  Hb«- 
Textile  Products  Produced  or 
Manufactured  in  ttie  Repulriic  of 
Korea;  Correction 

November  19, 1985. 

On  November  7, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 

46331)  which  announced  adjustments  in 
restraint  limits  for  specified  categories 
of  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  the  Republic  of  Korea 
and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1985 
and  extends  through  December  31, 1985, 
The  sentence  beginning  on  line  17  of 
colamn  one  of  the  notice  document 
should  be  corrected  to  include  reference 
to  the  following  category  in  proper 
number  sequence: 

640pt.  (aU  T.S.U.S.A.  numbers  in  the 
category  except  381.3130,  381.3370, 
381.3558,  381.6972,  381.8666,  381.9535. 
381.9540,  381.9860,  and  381.968). 

In  the  letter  to  the  Commissioner  of 
Customs  which  followed  that  notice  the 
following  categories  and  limits  should 
be  added/corrected  in  proper  number 
sequence: 

612. 99.025.494  square  yards. 

813.... 23.891,874  square  yards. 
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FoolBol£6  5  and  6  of  the  letter  sbould 
be  corrected  to  read  as  loUews: 

'  In  Category  ««,  afl  T.S.U.S.A.  nmnberB  in 
the  catpgorj- except  3B1.3130.  381.3370, 
381 .3558.  381 .6972.  381 .886.  381  .«535, 381 .9540. 
381.9889.  and  3m.'9988. 

Mn  Category -ew.  only  those  T.S.U.S.A. 
numbers  listed  in  footnote  5  above. 
Waller  C.  Lenahan. 

ChoU-ntau.  Committee  far  the  Implementation 
of  Textile  Agreements. 
IF R  Doc.  «>-27917  Filed  11-21 -8S:  8:45  am^ 
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Adjusting  the  Import  Umtts  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textne  Products  Produced  or 
Manufactured  In  Macau;  Correction 

November  19, 1985. 

On  November  19, 1985  a  notice  was 
published  in  the  Federal  Register  (50  PR 
4757S)  which  increased  the  restraint 
limits  for  Categories  34L  351,  445/446 
and  611,  produced  or  manufactured  in 
l^lacau  and  exported  <laring  the  period 
which  began  on  ^muary  1, 1985  and 
extends  through  December  31, 1985.  All 
reference  to  Category  351  should  be 
deleted  from  tiie  aotioe  document  and 
the  letter  to  the  Commissioner  of 
Ciutons  which  followed  that  notice. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 

of  Textiles  Agreements. 

|FR  Doc.  a5-2791«  Filed  11-21-65:  8:45  an] 
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Adjusting  import  Limits  for  Certain 
Cotton  Textile  ftoducts  Produced  or 
Manufactured  Id  I 


Noverrfber  18. 1985. 

The  Chairman  oT  the  Committee  for 
the  Implementation  of  Textile 
Agreements  ^(CITA^  uDder  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  is&ued  the  directiue 
publiaked  below  U)  itie  Comiais&ioaer  of 
Custojms  to  be  eOeclive  on  Noveiaber 
18, 1985.  For  further  information  ooatacl 
AJaix  Fields.  lotero^tional  Trade 
Specicdist  Office  of  Textiles  and 
AppareL  US.  Departmeat  of  Commerce 
t202)  377-4212. 

Backfuund 

A  CITA  directive  dated  December  21, 
1984  (49  FR  50230)  established  limits  for 
certain  specif  ieti  categories  of  cotton, 
wool  aad  tnan-Biade  fiber  textile 
products,  including  Categories  338/339. 
347y34&  35S|pt.  £33. 641  and  547/640. 
produced  or  manufactured  in  Mfxico 
and  exported  during  the  twelve-month 
period  which  be^gan  on  January  1. 1985. 
The  Bilateral  Cotton.  "Wool  and  Man- 


KUde  Fiber  Textile  Agreemenl  of 
February  26,  \97d.  as  amended  and 
extended,  under  the  terms  of  wtiidi 
these  limits  were  established.  aiw> 
includes itrovision  lot  the  cairyoverc? 
shortfalls  from  the  previoHS  agretaneot 
year  in  certain  cat^ories  (carryover) 
and  for  percentage  increases  in  certain 
designated  categories  (swing).  Under  the 
foregoing  provisions  of  the  bilateral 
agreement  and  at  die  request  of  the 
Govemiyenl  of  Mexioa.  the  limits 
established  for  Ibe  afvrementioned 
cation  et  are  faeiag  ino-eaaed  lor  swinj 
aad  carryovec  as  available,  iot  goods 
exported  daring  the  twelve-nionth 
period  which  b^gan  on  January  1.  IflOS 
and  extends  througih  Deoember  31. 1985. 
A  deacriptioa  sf  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
piibblislred  in  the  Federal  Begicteron 
December  13. 1982  (47  FH  55709^  as 
amended  on  April  7. 1983  \AA  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607],  DeceaiberSO,  1983 
(48  FR  575S4}.  Apil  4. 1984  (49  FR  13397), 
June  28, 1984  (49  FR  26622^  July  16. 1984 
(49  FR  28754),  November  %  1984  (49  FH 
44762).  and  in  Statistical  Heachiote  & 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1985J. 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreeiaenis. 

ComraiaflB  far  tte  \mifimmtm\t/6am  «f  Texfile 
Agreements 

November  18, 1985 
Commisfiianer  of  Cusloma. 
Department  of  the  Treasury. 
Washington  D.C.  20229. 

Dear  Mr.  CommissioBer:  This  difecUve 
further  amends,  but  does  not  caacel.  the 
directive  off  December  21, 1985  from  Ihe 
Chairman  of  the  Committee  for  the 
Implementation  oTTextlle  Agreements 
ornicerning  imports  jirto  Ibe  United  States  of 
certain  cotton,  ^vool  and  nran-made  fSber 
textfle  pnxlBcts,  prodnced  tjr  manafactirred  in 
MexioB  and  exported  dming  t9(SS.' 
.  gffectoie  an  iMawwher  M.  MBS,  pacagraph 
1  of  the  directive  of  Deoember  Zl,  1884  is 
hereby  fiatker  attended  to  rndkide  the 
followiag  sHjunilrrf  i<estraiTrt  liwitv: 


'  The  fiilateni  Cotton.  U'ael  aai  Mae-Matte 

Fiber  Textile  Agreement  of  February  26.  197B.  «s 
amendeiL  and  CKlended.  pto\iich.  in  fart  that  (1 J 
SpeciHc  liwito  and  sriUMnts  «ay  keexoBeded  bjr 
not  more  than  seven  percent  for  SM'ing  inaa^r 
agreesKnt  penech  t21 'these  sane  fivits  «Ba>' be 
adjusted  for  carryforward  and  carryoMerapto  11 
percent  of  the  afpitcaMerHrg^i  iimUmrauiAami: 
and  (3)  administrative  aiza^geneato AT «d^istaieats 
may  be  made  to  resolve  fusUeae  >h«iqf  in  ihe 
iaaplewwitation  of  th«  ngreemeol. 


Q-sfOiV 

M|MlM<  it-nonm  lailiM*  limil  ' 

338/339 _ , 

347/348 

6S1.776.(toaBn 

1.090  1 22  dozen  of  mtxcti  not  more 

359  pl> _      . 

633 _     ._... 

641 „ 

647/648 

Man  «73.ie3  «nen  ahal  be  n  Cat- 
egory 347  and  not  noM  Vian 
£62.177  dozen  (hall  be  m  Cawgory 
346 

UaD.4W  pounds 

83.164  aocen 

468.672  dozen 

Vian   1.050.129  dnan  aMi  aa  in 
Category  647  and  not  more  Itian 
1«9e.«2e  dozen -ahai  «e  in  Calego- 

'  The  ifmtT  ^ws  not  boon  wSpjsiBd  to  lofloci  sny  mpo'ts 
ei^orMd  aller  Oecar^ar  31.  1964 

'In  Category  359.  all  T.S  U.SA  nwrbers  auepi  3S4.S299 

Tke  ConmUtee  for  ttie  Imptcmetrtatkiri  «f 
Textile  Agreements  has  deter»fled  that 
these  actions  faU  witkin  the  foreign  affairs 
exoepUoe  to  the  ralfwiing  prcKtmatm  of  S 

U.SXL  5S3(a)(l). 
Siooeaely. 
Walter  C.  Lenahan, 

Chairmon,  Committee  for  the  Implementation 

ofTetctiie  Agreemepte. 

[FR  Doc.  85-27876  Filed  ll-21-«:  8:45  am) 

MLUNG  CODE  aSIO-OIMS 


DEPARTMENT  OF  DEFENSE 

Oflioeof  the  Secfetery 

Public  Informalfon  Cofflecfion 
Requirement  SdbmRted  to  0MB  for 
Review 

SliMMARV:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  request  for  renewal  far  the 
collection  of  inJonnation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.3.C1.  Ctrapter  35).  Each  entry 
contains  the  foHowlng  iofarmafion;  [l] 
Type  of  SiibmissioB;  [2]  Title  of 
Information  CoIlectioQ  and  Form 
Number  if  applicable:  (3)  Abstract 
statement  of  the  need  for  the  uses  to  be 
made  of  the  information  collected:  |4] 
Type  of  Respondent;  (5)  An  estimate  of 
the  number  of  respoases;  IS)  An 
estimate  of  the  total  number  of  hones 
needed  to  provide  the  iaformation:  (7J 
To  whom  comments  regarding  the 
information  collection  are  to  be 
forwarded:  and  IB)  The  point  of  contact 
for  whom  a  copy  of  the  informafion 
proposal  may  be  obtained. 

Revision 

DoD  FAR  Supplement  Part  17aiu/ 
Related  Clauses  in  Part  52.217 

Not  ktcluding  17.71  master  agreeiiKnts 
for  aIter.atioB  and  repair  of  vessels  or 
matlecs  covened  fay  other  elegances 
(17.74). 

lafmnatiofl  coooems  oertaia  data 
reqsiied  by  sea  1231  of  Pl^  1 .  9S-SZS. 
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Reporting  is  necessary  to  provide.to 
contracting  officers  information  that  will 
be  used  to  identify  sources  for 
participation  in  competitive 
acquisitions. 

Businesses  or  others  for  profit/small 
businesses  or  organizations. 

Responses:  3,812,600. 

Burden  hours:  1.603,490. 
AOOKESSES:  Conunents  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503, 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Qearance  Officer,  WHS/DIOR.  Room 
1C535,  Pentagon,  Washington,  DC 
20301-1155,  telephone  (202)  894-0187. 
SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 

may  be  obtained  from  Mr.  Owen  Green, 

(DASD)  (P-DARS).  c/o 

OUSDRE(M&RS).  Room  3D139,  The 

Pentagon.  Washington,  DC  20301-3062. 

PatridB  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

November  19, 1985. 

IFR  Doc  85-27895  FUed  11-21-85;  8:45  am] 
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PubHc  information  Collection 
Requirement  Sulimitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  propose!  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
conunents  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  i  copy 
of  the  information  proposal  may  be 
obtained. 

Extension 

Independent  Research  and  Development 
Data  Sheet 

This  form  is  used  to  gather  and  report 
summary  information  on  each  project  to 
maintain  the  IR&D  database.  The 
database  is  used  by  DoD  scientists  and 
managers  to  identify  advanced  R&D 
efforts  and  technologies  initiated  by  US 
industry.  The  information  is  used  in  R&D 


planning  both  to  avoid  duplication  R&D 
effort  already  performed  by  industry 
and  to  identify  areas  of  high  technology 
expertise. 

DoD  Commercial  Contractors. 

Responses  8,000. 

Burden  hours  10,032. 

ADORgSSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer.  WHS/DIOR.  Room 
1C535.  The  Pentagon,  Washington,  DC 
20301-1155.  telephone  (202)  894-0187. 
SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 
may  be  obtained  from  Mr.  John  L 
Carney.  DTIC-HDR,  Room  5B405. 
Defense  Technical  Information  Center, 
Cameron  Station,  Alexandria,  VA 
22304-8145  telephone  number  (202)  274- 
7206. 

Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

November  19. 1985. 

(FR  Doc.  85-27808  Filed  ll-21-*5;  8:45  am] 
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Department  of  ttw  Army 

National  Board  for  the  Promotion  of 
Rifle  Practice;  Meeting  Correction 

action:  Correction. 

This  document  corrects  a  notice 
announcing  an  open  meeting  of  the 
National  Board  for  the  Promotion  of 
Rifle  Practice  that  appeared  at  page 
46332  in  the  Federal  Register  of 
Thursday.  November.  7. 1985.  (50  FR 
46332).  The  action  is  necessary  to 
correct  administrative  omissions. 

In  accordance  with  section  10(a)(2}  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting. 

Name  of  Committee:  National  Board  for  the 
Promotion  of  Rifle  Practice. 

Date  of  Meeting:  5  December.  1985. 

Place:  Quality  Inn.  Pentagon  City,  300 
Army/Navy  Drive.  Arlington,  Vii^inia  22202. 

Time:  1330-163a 

Proposed  Agenda 

1.  Open  prayer  and  Pledge  of  Allegiance  to 
the  flag. 

2.  Federal  Register  notice  of  meeting. 

3.  Roll  caU  and  introduction  of  new 
members. 

4.  Approval  of  Minutes  of  22  June.  1984. 

5.  Reports: 

a.  Executive  committee  report. 

b.  Budget  committee  report. 

6.  Unfmished  Business: 

A.  Handout  of  proposed  change  to  Title  W. 


b.  Issue  of  ca>.  Ml  carbines  To  senior  clubs 
with  (unior  divisions. 

c.  Enhanced  public  affairs  support  for  the 
Director  of  Civilian  Marksmanship. 

d.  National  Match  Support  Detachment: 
Status  of  transfer  of  functions  to  AMC. 

e.  Automatic  target  systems— Status. 

7.  New  Business: 

a.  Revision  of  AR  920-20. 

b.  Report  on  Camp  Perry  1985. 

c.  Introduction  of  9mm  provisions  in  AR 
920-30. 

d.  Projected  "run-out"  of  cd.  30  ball 
ammunition. 

e.  Request  of  "other — services"  supplies  of 
caK  30  ball  ammunition. 

f.  Possible  use  of  M852. 7.62nun 
ammunition  for  EIC  matches. 

g.  Future  use  of  surplus  M1911A1,  .45  cal. 
auto  pistols. 

h.  Authorizations  of  "accurizing 
techniques"  to  the  M16  rifle, 
i.  Write— in  issues  received  by  the  ODCM. 

8.  Closing  prayer. 

The  meeting  is  open  to  the  public. 
Persons  desiring  to  attend  the  meeting 
should  contact  the  Office  of  the  Director 
of  Civilian  Marksmanship  (202)  272-0180 
prior  to  5  December,  1985,  to  arrange 
admission. 
|ohn  O.  Roach  II, 

Army  Liaison  Officer  with  the  Federal 
Register 

(FR  Doc.  85-  27860  Filed  11-21-85;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  CouncH  on  Educational 
Researctt;  Meeting 

AOENCY:  National  Council  on 
Educational  Research,  Ed. 
ACTtON:  Full  Council  Meeting  of  the 
National  Council  on  Educational 
Research. 


Matters  to  be  Discussed:  Reports  from 
various  committees,  presentations  from 
offlcials  of  the  Department  of  Education, 
and  other  individuals  outside  of  the 
Department  regarding  topics  of  interest 
to  the  Council. 


date:  December  5th  and  6th.  1985. 

ADDRESS:  U.S.  Department  of  Education, 
Secretary's  Conference  Room  400 
Maryland  Avenue.  SW.  Room  4003- 
FOB-6,  Washington.  DC. 
STATUS:  Open. 

TIME:  Thursday,  December  5, 1985  1:00- 
5:00  pjn.  Friday,  December  6, 1985  9:00 
a.m.-5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Mines,  National  Council  on 
Educational  Research,  2000  L  Street, 
NW.,  Suite  617-B,  Washington,  DC 
20036,202-254-7490. 
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SUPPLEMENTARY  INFORMATION:  The 

National  Council  on  Educational 
Research  is  established  under  section 
405  of  the  General  Education  Provisions 
Act. 

The  meetings  of  the  Council  are  open 
to  the  public,  unless  otherwise  stated. 

Dated:  November  16. 1965. 
Patricia  Hines, 

Authorizing  Officio/.  Notional  Council  on 

Educational  Research. 

|FR  Doc.  85-27867  Filed  11-21-85;  6:45  amj 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docktt  No.  8S-29-NG] 

Petro^anada  Hydrocarbons  Inc.; 
Application  to  Import  Natural  Gas 
From  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  for  Short-Term  and 
-  Spot  Sales. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  5, 1985.  of  an  application 
filed  by  Petro-Canada  Hydrocarbons 
inc.  (PCH),  a  wholly-owned  subsidiary 
of  Petro-Canada  Inc.  (PCI),  for  blanket 
authorization  to  import  from  Canada  up 
to  150  Bcf  of  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery.  The  gas  would  be  supplied  by 
PCI  or  such  other  supply  sources  as  may 
become  available  and  sold  by  PCH  on  a 
short-term  or  spot  basis  to  local  gas 
distribution  companies,  natural  gas 
pipelines,  and  direct  sale  customers  in 
California,  the  Pacific  Northwest,  the 
Middle  West,  and  other  areas  in  the  U.S. 
as  market  opportunities  develop.  PCH 
may  also  act  as  an  agent  for  PCI.  The 
specific  terms  of  each  import  and  sale 
would  be  negotiated  on  an  individual 
basis  including  the  price  and  volumes. 
PCH  proposes  to  make  quarterly  reports 
to  the  ERA. 

The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

OATC:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  on  December  23, 
1985. 


FOR  FURTHER  INFORMATION  CONTACT 

R.T.  Gehring.  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-098. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9482 
Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E042, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  252-6667 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1985.  PCH  filed  an 
application  for  blanket  authorization  to 
import  up  to  ISO  Bcf  of  Canadian  natural 
gas  over  a  two-year  period  beginning  on 
the  date  of  first  delivery.  PCH  will 
import  and  resell  the  gas  to  various 
potential  customers  including  local 
distribution  companies,  natural  gas 
pipelines,  and  direct  sale  customers  in 
California,  the  Pacific  Northwest,  the 
Middle  West,  and  other  areas  in  the  U.S. 
as  market  opportunities  develop.  PCH 
also  may  act  as  agent  for  PCI. 

PCH  asserts  that  no  new  pipeline 
facilkies  will  be  required  in  order  to 
import  the  gas.  According  to  PCH, 
approval  and  implementation  of  this  gas 
import  application  will  have  a  positive 
impact  on  the  environment  in  instances 
where  the  gas  is  used  to  displace 
alternate  fuels. 

In  support  of  its  application,  PCH 
asserts  that  the  specific  terms  of  each  of 
its  supply  contracts  will  be  responsive 
to  competitive  market  forces  in  the 
United  States  domestic  gas  market  and 
will  be  consistent  with  PCH's  own 
contractual  arrangements  with  its  U.S. 
purchasers.  Similarly,  the  terms, 
including  price,  for  each  spot  sale  will 
be  freely  negotiated  between  PCH  and 
its  U.S.  purchasers.  PCH  asserts  that  this 
will  ensure  the  market  competitiveness 
of  each  import  arrangement.  For  the 
reasons  stated  above,  PCH  asserts  that 
the  proposed  import  is  not  inconsistent 
with  the  public  interest. 

This  application  is  one  of  a  number 
received  by  the  ERA  concerning 
purchases  of  imported  gas  for  spot  and 
short-term  blanket  opportunities.  The 
authorization  would  provide  the 
applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term  sales  arrangements  without 
further  regulatory  action.  This 
application  is  similar  to  other  blanket 
imports  the  ERA  has  recently  approved. 

The  decision  on  this  application  will 
be  made  consistent  with  the  Secretary 
of  Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  policy  arrangement  in  the 
markets  served  is  the  primary 
consideration  in  determining  whether  it 


is  in  the  public  interest  (49  FR  6684. 
February  22, 1984).  The  objective  of  this 
policy,  with  it  strong  emphasis  on 
competitive  arrangements  and  contract 
flexibility,  is  to  free  commercial  parties 
from  undue  government  interference  in 
determining  contract  terms  and  reflects 
the  importance  of  buyer-seller 
negotiation.  Parties  that  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Other  Information 

In  response  to  this  notice,  any  person 
may  Ifile  a  protest  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to-^ 
this  application  wil  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-07ft-A,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  They  must 
be  filed  no  later  than  4:30  p.m., 
December  23, 1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
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oral  preacatation  U  needed.  Any  request 
for  •  confeience  ihoald  demoostrste 
why  the  MufiaeaK  wootd  matenally 
advance  the  pgeceettrng.  Any  request  Cor 
a  tiial-type  keenig  aniat  ifaow  tbat  diere 
are  EtctaMl  Immj  j— ■■■t^y  in  diapate 
that  are  relevant  mid  BMtcruil  to  a 
decision  and  that  a  trial-type  heara^  fe 
necessary  fra-  a  foil  and  trae  disdosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  wil)  provide  notice 
to  all  parties.  If  no  party  reqoests 
additional  procedBres.  a  fiiul  opinion 
and  order  may  be  issued  based  on  tbe 
ofTicial  record,  indoding  the  "pptkratiwri 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  ol  PCH^s  applicaticBi  is 
available  for  inspeditB  and  oopyiog  in 
the  Natural  Gas  OivisiaD  Docket  Rooaa, 
CA-076-A.  at  the  above  address.  Tbe 
docket  room  is  c^ien  between  tlie  hoars 
of  8:00  a.m.  and  4:30  pua..  Monday 
through  Friday,  except  Federal  holidays^ 

Issued  in  Wnshtngton,  DC,  on  Nowutber 

13, 19BS. 

Robert  L  Itaries, 

Actiog Director.  Ofpce  of  Fiiels  Ptogmms, 
Economic  Reguhtary  Admrnistmtfon. 
(FR  Doc.  85-27963  Filed  11-21-85;  8:45  amj 
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FiMtUsa; 
KkMdika  Equity 


[ 

64012-«aK-2t-M) 

Powarplantaiid 
ExeoiptianRaqMMl; 
EnterpritM,  Inc. 

AQENCV;  Economic  Reguletory 
Admimstration,  DOE. 

action:  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  Klondike  Equity 
Enterprises,  Inc. 


fi  On  October  4. 1985,  Klondike 
Equity  Ekiteiprises.  Ina  (KEE),  filed  a 
petition  with  the  Economic  Regaiatory 
AdministratioB  (ERA)  ol  tbe  E^rtment 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  pir^xwed 
electric  powerphmt  to  be  located  at  its 
Klondike  II  focility  in  San  Diego  County, 
Califoniia,  from  the  piohft>itiam  of  Title 
II  of  the  PowCTplant  and  Industrial  Fuel 
Use  Act  of  1978 142  U.&C.  8301  el  seq.) 
("FUA"  or  the  Act").  Title  n  of  FUA 
prohibits  both  the  use  of  petroteum  and 
natural  gas  as  a  primary  energy  source 
in  any  new  powerplant  and  the 
construction  of  any  such  facility  withoot 
the  capability  to  use  an  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 


prohibitiens  of  TMe  0  of  PUA  are  fbond 
in  10  CFR  Parts  500. 501.  and  SOa  Pinal 
rules  pyvcratng  the  Gosenerati  on 
exemptiao  were  ramsedtm  Jnae  25. 1982 
(47  FR  29208.  |a^  a  1982).  and  are  found 
at  10  C3«  583^7. 

The  propoaed  powetplant  for  winch 
the  petitian  was  Hed  is  an 
appnndnaleiy  27.0  MW  fnet) 
cogeneratieR  bciUty  consisting  of  a  gas 
turbine  and  generator,  a  heat  recovery 
steam  generator,  a  steam  turbme  and 
generator;  an  absotptian  refaigaation 
package,  and  ancillsy  eqaipmenL 

Tbe  plant  will  be  constructed  at  a 
facility  ooaaisting  of  two  ice  rinks,  a 
healthchaU  swimming  pod.  and 
restaurant  The  plant  will  bum  natural 
gas.  It  is  expected  that  more  than  50 
percent  of  the  net  »tmi«at  riectric  power 
produced  by  K££  will  be  sold  to  San 
Diegp  Gas  and  Electric  making  tbe 
cogeneration  facility  an  electric 
powerpiant  pursuant  to  the  definitions 
contained  in  10  CFR  500.2.  The  facibty 
will  also  produce  thermal  energy  £ar  an 
absorption  refrigeration  syston.  water 
heating,  and  confott  heatii^  system  at 
the  adjoining  recreationaL  complex. 

ERA  has  determined  that  the  petition 
appears  to  include  saKicient  evidence  to 
support  an  ERA  ckteratinatkn  on  the 
exemption  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3^  A 
review  of  the  petibon  is  provided  in  the 
"aUPMCMBTf  ANV  mnmMATMM"  section 
below. 

As  provided  for  in  sections  7TO|c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petitian  and  any  interested  penon 
may  submit  a  written  request  that  ERA 
convene  a  pisbiic  bearing. 

The  public  file  containing  a  copy  of 
this  Notice  tt  Acceptance  and 
Availability'  of  Certificattos  as  w^l  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upon  request  through  DOE.  Freedom  of 
Informatian  Reading  Roan.  lOOD 
Independence  Avenoe;  SW,  Room  lE- 
190.  Washrngton.  DC  20585.  from  9:00 
a.m.  to  4:00  p.nu  Noonday  tfaroi^ 
Friday,  except  Federal  holidays. 

QtA  will  issue  a  final  order  y anting 
or  denying  the  petitian  for  exemption 
from  the  prohibftiaas  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  conanent  and  hearing,  unless 
ERA  extends  such  period  Notice  of  any 
such  extension,  to^edwr  with  a 
statement  of  reasons  thei^or.  would  be 
pubhafaed  in  the  FedenI  legister, 
DATES:  Written  comments  are  due  on  or 
before  Janoary  6. 1986.  A  request  for  a 
public  hearing  must  be  made  within  fhrs 
same  45-day  period. 


ADOOBOOOOf  PrfJeen  copies  of  wrfWen 
comments  or  a  request  for  a  poblic 
hearing  shall  be  suhnntted  to:  Case 
Control  IMt,  ORke  of  Fuefs  f¥ograms. 
Room  GA-045,  Forrestal  Building.  lOOQ 
Independence  Avenue,  SW, 
Washington,  DC  20686. 

Docket  No.  ERAr-C&E-0B-07  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contamed  thereirv. 

FOM  FimTHER  INFORMATIOW  COtfTACT: 

Steven  Nfinte,  Office  of  Fnels  Programs, 
Economic  Regulatory  Adnmrisfratron, 
1000  fafidepeiidence  Avenoe.  SW.. 
Room  GA-045,  Washington,  DC  20585, 
Telephone  (282)  252-^06 

Steven  E.  Ferguson,  Esq..  Office  erf 
General  Counsel.  Department  of 
Energy,  Forrestal  BnildBi^  Room  fA- 
113, 1000  Independence  Avenue,  SW., 
Washington,  DC  20686.  Tetejrfione 
(202)  252-0M7 

SUPPI^MENTARY  INFORMATION:  KEE 

proposes  to  constmct  and  operate  a 
cogeneration  facility  in  San  Diego 
County,  Cahfomia.  vrilucb  wilfc  f1) 
Generate  electrical  power  for  sale  to 
San  Diego  Gas  and  Electric  and  (2) 
produce  steam  to  meet  the  requirements 
of  the  adjoining  recreational  complex. 
The  system  wrF?  consist  of  a  gas  turbine, 
a  heat  recovery  steam  gpnerator.  a 
steam  furfaine  generator,  an  absorption 
refrtgeratixm  package,  and  andHary 
equipment. 

The  cogpneratian  facility  fs  classified 
as  an  electric  powerpiant  under  FUA 
because  more  than  50  percent  of  its  net 
amraaf  eFectric  generation  will  be  sold. 

Section  212(cJ  of  the  Act  and  10  CFR 
503.37  provide  for  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  IT  of  FUA.  In 
accordance  with  the  requirements  of 
§  503  J7(a)(lJ,  KEE  has  certified  to  ERA 
that: 

1.  The  gas  to  be  cimsitmed  by  the 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  ta  the  absence  of  tbe 
propoaed  powerpiant  where  the 
calculation  of  savings  is  in  accordance 
with  10  CFR  S0a.37(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  ga&  and  an  alternate  fuel  ia 
the  co^neration  facility,  fof  which  an 
exentption  undex  10  CFR  503J)e  would 
be  available,  would  not  be  economically 
or  technically  feasible. 

In  accordance  with  the  evidentiary 
requirements  of  §  503.37(c)  (and  in 
addition  to  the  certifications  discnssed 
above),  KEE  has  rnchided  as  part  of  fts 
petition: 

1.  Exhibits  eonfainfng  the  basis  for  the 
certifications  described  above;  and 
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2.  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  Part  1500  e/ se?.: 
and  DOE  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1960.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment:  or  (3) 
a  memorandum  to  the  file  Rnding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment. 

If  an  EIS  is  determined  to  be  required, 
ERA  will  publish  a  Notice  of  Intent  to 
prepare  an  EIS  in  the  Federal  Register  as 
soon  as  practicable.  No  final  action  will 
be  taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
KEE  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  DC,  on  November 
15. 1985. 

Robert  L.  Davies. 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

(FR  Doc.  85-27965  Filed  11-21-85:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

I  Doclcet  No.  CI86-S2-000] 

Pogo  Producing  Co.;  Expedited 
Producer  Abandonment  Application 
and  Application  for  Producer  Sales 
Certificate 

November  15, 1985. 

On  November  8, 1985,  Pogo  Producing 
Company  (Pogo)  filed  in  the  above- 
refereneed  docket  an  Application  for 
Producer  Abandonment  of  Section  7,  (c) 
Certificate  Obligations  and  for  Blanket 
Section  7{c)  Producer  Sales  Authority. 
Pogo  has  requested  expedited 
consideration  pursuant  to  18  CFR 
2.77(b),  Pogo  requests  authority  to 
abandon  sales  to  Tennessee  Gas 
Pipeline  Company  (Tennessee)  made 
pursuant  to  a  Gas  Purchase  Agreement 
dated  February  5, 1960.  Said  contract 
covers  certain  reservoirs  underlying 
numerous  leases  in  the  Lopeno  Field, 


Zapata  County,  Texas.  Pogo  indicates 
that  there  are  four  producing  wells 
covered  by  the  contract  and  that  Pogo 
has  made  applications  for  NGPA  section 
102(c)  and/or  103  determinations  for  the 
four  wells. 

Pogo  states  that  the  contract  expired 
on  December  31, 1980  and  no  rollover 
contract  has  been  executed  by  Pogo 
since  its  acquisition  of  its  interests  on 
December  15, 1983.  Pogo  also  states  that 
Tennessee  is  not  presently,  nor  for  the 
foreseeable  future,  in  a  positiorvto 
purchase  any  gas  Pogo  may  have 
available  for  sale  to  them. 

Pogo  states  that  it  seeks  abandonment 
and  any  necessary  section  7(c) 
certificate  to  resell  the  gas  in  either  the 
long-term  or  short-term  market 

The  circumstances  presented  in  the 
application  appear  to  meet  the  criteria 
for  consideration  on  an  expedited  basis, 
punisant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  Nq.  436, 
issued  October  9, 1985,  in  Docket  No. 
RM85-1-000,  all  as  more  fully  described 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

In  accordance  with  the  provisions  of 
§  2.77  of  the  Commission's  rules,  we 
shall  provide  for  a  notice  period  not  to 
exceed  15  days.  Accordingly,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 
application  should  on  or  before 
November  27, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protects  filed  with  the  Conunission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 
FR  Doc.  85-27646  Filed  11-21-85: 8:45  am] 

BILUNG  CODE  6717-01-M 


(Docket  Nos.  ER8fr-123-000,  et  al.] 

Connecticut  Light  and  Power  Co.,  et 
al.;  Electric  rate  and  corporate 
regulation  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


BEST  COPY  AVAILABLE 


1.  Connecticut  Light  and  Power 
Compaoy 

(Docket  No.  ER86-123-000) 

November  IS.  1985. 

Take  notice  that  on  November  1, 1965 
Connecticut  Light  tmd  Power  Company 
tendered  for  filing  for  itself  and  as 
successor  by  merger  with  the  Hartford 
Electric  Light  Company  (HELCO)  and  on 
behalf  of  Western  Masachusetts  Electric 
Company  (WMECO)  Notices  of 
Termination  of  the  following  rate 
schedules: 

CL&P's  Rate  Schedule  FPC  No.  122 
CL&Fs  Rate  Schedule  FPC  No.  121 
CL&P's  Rate  Schedule  FPC  No.  128 
CL&P's  Rate  Schedule  FPC  No.  201 

Comment  date:  November  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Indiana  ft  hfichigan  Electric  Company 

(Docket  No.  ER84-591-002] 
November  15, 1985. 

Take  notice  that  on  November  7, 1985 
Indiana  and  Michigan  Electric  Company 
tendered  for  filing  a  compliance  report 
of  refunds  made  pursuant  to 
Commission  letter  order  dated  October 
10, 1985. 

Comment  date:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

3.  Commonwealth  Electric  Company, 
Boston  Edison  Company,  Montaup 
Electric  Company 

(Docket  No.  ER86-13(MX»] 
November  14, 1985. 

Take  notice  that  on  November  1, 1985, 
Conunonwealth  Electric  Company 
("Commonwealth")  tendered  for  filing 
on  behalf  of  itself,  Montaup  Electric 
Company,  and  Boston  Edison  Company 
supplemental  data  pertaining  to  their 
applicable  gross  iqvestments.  combined 
Federal  income  and  franchise  tax  rates, 
and  local  tax  rates  for  the  twelve-month 
period  ending  December  31. 1984. 
Commonwealth  states  that  this 
supplemental  data  is  submitted  pursuant 
to  a  letter  order  of  the  Federal  Power 
Commission  in  Docket  No.  E-7961  dated 
April  26. 1973  accepting  for  filing 
Commonwealth's  Rate  Schedule  FERC 
No.  21,  Boston  Edison  Company's  Rate 
Schedule  FERC  No.  67,  and  Montaup 
Electric  Company's  Rate  Schedule  No. 
27. 

Commonwealth  states  that  these  rate  . 
schedules  have  previously  been 
similarly  supplemented  for  the  calendar 
years  1972  through  1983. 
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Copies  of  said  filing  have  been  aeived 
upon  Boston  Edison  Company.  Moolaup 
Electric  Company,  Northeast  Utilities 
and  the  Massachusetts  Department  of 
Pubhc  Utilities. 

ConnneiTt  date:  November  27, 1885,  in 
accordance  with  Stendard  Paragraph  B 
at  the  end  of  tins  notice. 

4.  Indkoa  IrMkhigaa  Elactric  Company 

[Docicet  No.  ER8S-12»-0aD} 
Novefnl)er  14, 1985. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
November  1. 1985  tendeied  for  f9ing  on 
behalf  of  its  affiliates  Indiana  ft 
Michigan  Bectric  Company  (UtME) 
Modification  No.  17  dated  September  1, 
1985  to  the  Interconnection  Agreement 
dated  June  1. 1968  between  the  Central 
Illinois  Pubh'c  Service  Company  (CIPSJ 
and  I&ME.  The  Commission  has 
previously  desgoated  the  1968 
Agreement  as  l&ME's  Rate  Schedule 
FERC  No.  67  and  CIPS*  Rate  Schedule 
FERC  No.  62. 

NffotfiTication  No.  17  increased  the 
transmismon  demand  rate  for 
EmerigenGy  EneT;gy  to  2.75  mills  per 
kilowatthour.  In  addition,  this 
Modification  revises  the  provisions  for 
Economy  Energy  by  adding  a  3.75  mills 
per  kilowatthour  mim'mom  to  IftME*s 
provisions  for  the  transmisaion  of 
Economy  Energy  and  a  3.00  mifis  per 
kilowatthour  mtoiBuim  to  CIPS' 
provisions  for  tbe  traaanuaaioa  of 
Economy  Energy.  This  ModificatioB  also 
updates  the  provisions  for  Non- 
Displacement  Power  and  Energy  by 
adding  a  2.75  mills  per  kilowattlMiir 
transmission  demand  charge  when 
l&Nffi  is  the  sopplytng  party-  AEP 
requests  an  effective  date  of  October  30, 
1985. 

I&ME's  rates  in  this  Modification  are 
the  same  as  those  presently  in  efiiect  oa 
the  AEP  System  Cor  other  AEP  afBUated 
operating  subsidiaries  «fLich  have 
previousty  been  submitted  and  accepted 
for  filing  by  the  Coraaission.  CIPS'  rates 
in  this  ModiGcation  arecimaistent  with 
the  chaises  associated  with  the 
transmisaion  demand  rate  CIPS 
presently  baa  ia  eflect  for  Bner^ency 
Service,  wkich  ia  pieaoitly  <ri  file  with 
ther 


Copiea  of  this  filmg  were  served  opon 
the  Michigan  l^lblic  Service 
CommiasNMi.  AiWie  Service  Comnnssion 
of  Indiana,  and  Illinois  Commerce 
L»oinffiissfofi. 

Coomient  date:  November  27. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 


5.  The  Connecticvt  Ligibt  and  Ptiwer 
Company 

[Docket  No.  ERaO-l  34-0001 
November  14t,lM& 

Take  notice  that  on  November  1. 198&. 
the  Connecticut  Light  and  Power 
Company  (CLAP)  tendered  for  filing  a 
proposed  rate  schedule  with  respect  to  a 
Transmission  Agreoaent  dated  October 
28. 1985  between:  (1)  CL&P  and  Weatem 
Massachusetts  Electric  Company 
(WMECO  and  together  with  CL&P.  the 
NU  Companies)  and  ^2)  Westfleld  Gas 
and  Electric  Department  ("WG&E"}. 

CL&P  states  that  the  Transmission 
Agreement  provides  for  transmission 
services  to  WG&E  for  the  wheeh'ng  of 
system  power  pordiased  from  Green 
Mountain  Power  Corporation  and 
Central  Vermont  PnMic  Service 
Corporation,  during  the  period  from 
October  28. 1985  to  November  3a  198B. 

The  transmisaion  charge  rate  is  a 
weeldy  rate  equal  to  one-fifljp-aecand  of 
the  estimated  annual  average  ooat  of 
tranamissiaB  aervice  on  the  etectric 
transBiasioB  ajTstam  of  the  NU 
Companies  detemmied  in  acondanoe 
with  Appendix  A  and  Exhibits  I.  K  and 
III  thereiok  of  the  Transmisaion 
Agreement.  The  weekly  tnuwmisston 
charge  is  determined  by  the  product  of 
(i)  the  transmission  charge  rate  ($/kW- 
week),  and  (ii)  the  number  ai  kiknvatts 
WG&E  is  entitled  to  receive  during  such 
week. 

CL&P  requests  that  the  Commisaion 
waive  its  standard  notice  period  and 
permit  the  Transmissioa  Agreement  to 
become  effective  on  October  28, 1985. 

WMECO  has  filed  a  certificate  of 
concurrence  in  tfiis  docket 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P,  WMECO  and  WG&E 
(Westfield.  Massachusetts). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  November  27, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Connecticut  Light  and  Fowar 
Company 

Docket  NoL  ERSS-lSl-OOOf 
November  14, 1985. 

Take  notice  that  on  November  1, 1965, 
the  Connecticut  Light  and  Power 
Company  (CLftP)  tendered  for  filing  a 
proposed  rate  schedule  with  respect  to  a 
Transmission  Agreement  dated  Mby  20, 
1985  between:  fl)  CLSPand  Western 
Massachusetts  Electric  Company 
(WMECO  and  together  with  CL&P.  the 
NU  Companiea)  and  (^  Venuuit  PubHc 
Power  Supply  Authority  (VPPSA). 


CLSP  states  that  ttic  Transmission 
Agreement  provides  for  weekly 
transmissioa  services  on  an  as  needed 
and  as  available  basis  to  VPPSA  for  the 
wheeling  of  their  purchase  &om  the 
Connecticut  Municipal  Electric  Eliergy 
Cooperative  rCMEEC"']  of  an 
entitlement  in  capacity  and  associated 
energy  during  tfie  period  from  May  20, 
1985  to  May  31. 1986. 

The  transmisaion  charge  rate  is  a 
weekly  rate  et^ual  to  one-fifly-second  of 
the  annual  average  cost  of  transmission 
service  on  the  eiccteic  trans miasioo 
system  ol  the  NU  Compames 
determined  in  accordance  with 
Appendix  A  and  Exhibits  L  U  and  III 
thereto,  of  the  Transmiwion  Agreement. 
The  weekly  tranamission  charge  is 
determined  by  the  product  of  (i)  the 
traosBUsaion  charge  rate  (S/  kW- 
weekly).  and  (ii)  the  namber  of  kilowatts 
VPPSA  is  entitled  to  receive  during  such 
week.  The  weekly  transmission  charge 
is  reduced  by  up  to  50%  to  give  doe 
recegpitian  for  payments  made  by 
VPPSA  to  other  qpstems  also  providing 
transmission  service. 

CL&P  reqeests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  Tnmsniissian  AsreeroenI  to 
become  effective  on  May  20, 1985. 

WMECO  has  filed  s  certificate  of 
concunrence  in  this  docket 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  WMECa  and  VPPSA 
(Williston,  Vermont). 

CL&P  farther  states  that  the  fihng  is  in 
accordance  with  Section  35  al  the 
Coounission's  Regulations. 

Comment  date:  November  27. 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Middle  South  Services,  Inc. 

(Docket  No.  EKa6-127-0QQi 
November  M^  )98& 

Take  notice  that  Middle  South 
Services,  Inc.  (MSB),  as  agent  for 
Mississippi  Power  &  Light  Company 
(MP8L),  on  November  T.  1385  tendered 
for  filing  an  hiferchange  Agreement 
between  Alabama  Electric  Cooperative, 
Inc.  end  MPSL.  including  rate  schedules 
for  economy  energy,  emergency  service, 
and  replacement  energy. 

MSS  requests  an  effective  date  of 
September  1. 1985  for  the  Agreement. 
MSS  requests  waiver  of  (he 
Commissian's  notice  requirements  under 
Section  35  J.1  of  the  Coramisaion's 
Regulations. 

Comment  date:  Noveraiier  27.  IQBS^  in 
accordance  with  Standard  Paragrapl>  E 
at  the  end  of  this  notice. 
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8.  Pacific  Power  ft  Light  Company,  an 
assun^J  bnainMa  nanw  «f  PadfiCwp 

(Docket  No.  ER8e-124-e00) 
November  14.  MK. 

Take  notice  that  on  November  1, 1965, 
Pacific  Power  &  Light  Company  (Padfic), 
an  assumed  business  name  of 
PacifiCorp.  tendered  for  filing  Third 
Revised  Sheet  No.  5C,  superseding 
Second  Revised  Sheet  No.  5C  (Index  of 
Purchasers)  of  Pacific's  FERC  Electric 
Tariff,  Original  Volume  No.  3  (Tarin), 
and  Service  Agreements  between 
Pacific  and  the  following  parties: 

Parties 

Department  of  Water  and  Power  of  the 

City  of  Los  Angelefi 
City  of  Riverside  Public  Utilities 

Department 

Pacific  states  that  the  Service 
Agreements  provide  for  the  sale  of 
nonfirra  power  and  enei^,  in 
accordance  with  the  rates  specified  in 
Service  Schedule  PPi/-^  under  Pacific's 
Tariff. 

Comment  date:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Nortiieni  States  Power  Company 

I  Docket  No.  ERS&-396-002i 
November  15. 1985. 

Take  notice  that  on  October  31, 1985 
Northern  States  Power  Company 
tendered  for  filing  wholesale  rate 
schedules  for  Northern  State  Power 
Company  (Wisconsin)  reflecting  the 
approved  settlements  rate«  in  Docket 
No.  ER85-398-000.  The  affected 
whoiesaie  customers  and  the  FERC  rate 
schedule  designations  of  their  contracts 
are  as  fallows:  - 


Customer 

FERC  rate  schedule  No 

Se,  SupKwBW  Ne.  1& 

WlicensM    PuMc    Poumt    Inc. 

55.  Supptemem  No.  16. 

Sf^tvn  lor  Ihe  Cdy  oi  Westby 

Otrolfl«»Laii«_ . 

CHytfaonoor „       ...    _ 

SO.  Sufufmett  Ma.  12 

C»y  o(  Coiii«t_.__   

56.  Supptemem  No  t2. 

Wnconwi    PuMc    Pomt    Inc. 

M.  Si^plBiewl  No.  «4. 

Srstam  tar  «w  Oiy  o*  Ne* 

f^Kivtioni. 

Wtage  ai  Caaan. 

81.^t«)P«enie<il  No  8. 

Oly  (M  StooaHT _ 

62.  SupptorMM  No  t6. 

Cny  o«  Spoonor 

64.  SupptemeM  No  8 

MsKxmMi  PuWK  Inc.  Syftoni  lor 

Oa.  Suppleinenl  No  «5. 

the  City  ol  River  Falls 

maoonm    PuMc    Pover    tac 

System    «or    Mta    Oty    BlKk 

R»erFa«s. 

C<l»o<8»ron. . 

71.  Suppteineni  No.  7. 

Msoonwt    PU*c    f^oiraf    Inc. 

/2.  SupptSMeM  Na  a. 

System  fef  the  Oly  Wtweftat 

In  addition  to  the  above  rate 
schedules,  Fifth  Revised  Sheet  Nos.  1 
and  2,  and  First  Revised  Sheet  No.  3  for 
FERC  Electric  Tariff  Original  Volume 
No.  2  is  enclosed. 


Comment  date:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Moliawk  Power  CoqHuattoo 

[Docket  No.  ERSe-ll^-OOO) 
November  15, 1985. 

Take  notice  that  on  November  1, 1985, 
Niagara  Mohawk  Power  Corporation 
(Niagara)  tendered  for  filing  Notices  of 
Cancellation  the  following  rate 
schedules:  Mohawk  I^wer  Corporation 
FPC  Schedules  26, 36,  47, 67,  and  81  and 
FERC  Schedules  107  and  127. 

Comment  date:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Soutliem  Company  Services.  Inc. 

[Docket  No.  ER8&-103-0001 
Noveinl)er  14, 1985. 

Take  notice  that  on  November  4, 1985. 
Southern  Company  Services,  Inc..  on 
behalf  of  Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company,  and  Mississippi  Power 
Company,  tendered  for  filing  the 
Southern  Company  Intercompany 
Interchange  Contract,  together  with  an 
Allocation  Methodology  and  Periodic 
Rate  Computation  Manual  showing  the 
basis  for  interchange  and  pooling 
transactions  between  such  companies. 
The  filing  also  includes  Informational 
schedules  which  detail  the  charges  «nd 
derivation  of  components  of  the  rates  to 
be  used  during  the  calendar  year  1986. 
The  new  Intercompany  Interchange 
Contract  is  proposed  to  be  effective  on 
January  1, 1986. 

The  new  Southern  Company  System 
Intercompnay  Interchange  Contract 
constitutes  a  coordination  and 
interchange  agreement  between  the 
operating  companies  of  The  Southern 
Company  system.  The  Contract  provides 
for  certain  power  pooling  transactions, 
including  exchange  of  interchange 
energy  and  the  pricing  thereof,  the 
purchase  and  sale  of  capacity  and  the 
rates  and  charges  thereof,  as  well  as 
other  interchange  arrangements 
between  the  operating  companies. 

Comment  date:  November  27, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

[Docket  No.  ER85-791-000) 
November  15, 1985.     • 

Take  notice  that  on  November  4, 1985 
Southern  Company  Services,  Inc. 
tendered  for  filing  an  amendment  to  its 
September  24, 1985  filing.  The 
September  24, 1985  filing  was  a  letter 
agreement  extending  the  term  of  Service 


Schedule  S  to  an  interchange  contract 
between  Florida  Power  &  Light 
Company  and  Southern  Companies.  By 
the  terms  of  the  letter  agreement  Service 
Schedule  S  has  been  extended  to  aHow 
for  addidooal  purchases  by  Southern 
Companies  from  South  Carolina  Electric 
&  Gas  Company  for  contemporaneous 
sale  and  delivery  to  Florida  Power  A 
Light  Company.  The  extended  term  of 
the  service  schedule  shall  be  for  a 
period  which  would  allow  delivery  of  np 
to  an  additional  460  GWH  but  no  later 
than  December  31. 1985.  This 
amendemnt  is  being  filed  to  include  the 
Certificate  of  Concurrence  of  Soutlieni 
Company  Services.  Inc.  as  the 
representative  of  Alabama  Power 
Company,  Georgia  Power  Company. 
Gulf  Power  Company  and  Mississippi 
Power  Company. 

Comment  date:  Novemi>er  27, 1965,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  tins  notice. 

13.  Upper  Peninsula  Powv  Company 

[Docket  No.  ERW-iaMXH) 
Novembo'  14, 1985. 

Take  notice  that  on  Novembw  5. 198S, 
Upper  Peninsula  Power  Company  filed 
an  amendment  to  the  1978  Basic 
Agreement  The  other  parties  to  tliat 
Agreement,  Upper  Peninsula  Generating 
Company  and  Cliffs  Electric  Service 
Company,  filed  certificates  of 
concurrence.  The  effect  of  the 
amendment  will  be  to  revise  the  manner 
in  which  the  annual  carrying  charges  on 
certain  transmission  facilities  are  shared 
by  the  parties. 

An  effective  date  of  January  1, 1985  is 
requested. 

Comment  date:  November  27, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Coosumers  Poww  Company 

[Docket  No.  ER88-126-O00] 
November  14. 1985. 

Take  notice  that  on  November  1, 1985, 
Consumers  Power  Company 
("Consumers")  tendered  for  filing^ 
Supplemental  Agreement  No.  2  to 
Service  Agreement  Wholesale  for 
Resale  Electric  Service  between 
Consumers  and  the  City  of  Hart.  The 
sole  purpose  of  Supplemental 
Agreement  No.  2  is  to  reduce  the 
customer's  contract  capacity  reservati<m 
from  4,034  kilowatts  to  3,200  kilowatts. 

Copies  of  this  filing  were  served  upon 
the  parties  and  the  Michigan  Public 
Service  Commission. 
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Comment  date:  November  27. 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Staoflard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  should  file 
comments  with  the  Federal  Energj' 
Regulatory  Commission.  825  North 
Capitol  Street.  NW.  Washington.  DC 
20426.  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-27938  Filed  11-21-85;  8:45  am] 

BtLUNG  COM  t717-«1-« 


(Docket  No.  ER86-1 20-000] 

Pacific  Gas  and  Eiactric  Co^-  HHng 

November  14, 1985. 

Take  notice  that  on  November  1. 1985, 
Pacific  Gas  and  Electric  Company 
(PGandE)  tendered  for  filing  proposed 
changes  in  rates  and  changes  of  certain 
electric  services  in  two  phases  by  a  total 
of  approximately  $2.1  million. 

The  proposed  effective  date  for  the 
Phase  I  tariff  sheets  for  the  service 
provided  DWR  by  PGandE  Is  January  1, 
1986.  60  days  after  the  date  of  this  filing. 
For  the  reasons  set  out  below,  PGandE 
respectfully  requests  that  the  Phase  I 
rates  be  allowed  to  become  effective 
with  no  suspension  or,  if  deemed 
necessary,  with  no  more  than  a  one  day 
suspension. 

The  proposed  effective  date  for  the 
Phase  II  tariff  sheets  for  the  service 
provided  DWR  is  January  2, 1986,  61 
days  after  the  date  of  this  filing.  PGandE 
respectfully  requests  that  these  rates  be 
allowed  to  become  effective  on  the 
requested  date,  or  in  the  alternative, 
with  minimal  suspension. 

Copies  of  this  filing  were  served  upon 
all  affected  customers  and  upon  the 
State  Commission  of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
25, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-27934  Filed  11-21-65;  8:45  amj 

BiLUNG  COOE  (717-01-11 

Office  of  Hearing*  and  Appeals 

Cases  Filed;  Week  of  October  25 
Through  November  1, 1985 

During  the  Week  of  October  25 
through  November  1. 1985,  the 
applications  for  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearing  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office' 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  D.C.  20585. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals.     . 
November  IS,  1985. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ot  Del  25  through  Nov.  1,  1965) 


Date 


Oct  28.  1995... 


Ocl  29.  1985 

Oct  10.  1965 

Do „..._ 


Name  and  location  of  applicant 


HonMrd  Oil  Co..  Washmgtoa  OC.. 


Shell  Oil  Co..  Washington.  DC 

Economic  Regi^tory  Adrnmstralion.  Washington,  DC.. 

Economic  Regutalory  Administratioo,  Washington,  DC.. 


Case  No. 


KEF-OOOe 

KRO-OOOS 
KRZ-0003 

KRZ-0004 


Typeol  submission 


hnplementalion  ol  special  refund  procedures  l(  gtanlsd:  The  Office  of 
Heanngs  and  Appeals  would  imptoment  Special  Refund  Procedures 
pursuant  to  10  CFR.  Pad  205.  Subpart  V.  in  connection  •nth  the 
settlemenl  agreement  entered  mto  by  Howard  Oil  Co .  Inc  and  the  DOE 

Motion  (or  discovery  11  granted  Discovery  would  be  granted  to  Shell  Oil  Co 
in  connection  with  the  Statement  of  Obiflctions  submitted  m  response  to 
tf>e  Proposed  Remedial  Order  issued  tc  the  (irm  (Case  No  HRO-02eO) 

Interlocutory  If  granted  The  Economic  Regulatory  Admmistration  ixould  be 
granted  leave  to  file  a  Response  to  Consolidated  Matenals'  Reply  to 
ERA'S  Response  to  Consolidated  Materials'  Supplemental  Witness  tisl 
(Case  No  HRO-0107) 

Interlocutory  If  granted  The  Office  of  Heanngs  and  Appeals  would  recon 
sider  Its  Oct  3.  1985  denial  ol  the  Economic  Regulatory  Admmislration's 
Request  for  Leave  to  File  a  Response  to  Consolidated  Matenals'  Reply  to 
ERA'S  Response  to  the  firm's  Supplemental  Witness  List,  in  connection 
with  the  Proposed  Remedial  Order  issued  to  Consolidated  Matenals  Inc 
(Case  No  HRO-0107) 
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Refund  Appucations  Recenea 

(WMk  o«  Oct  25  10  Nov   T.  1*051 


(MM 
received 

name  of  rakind  applicant 

OaaaNa 

10/26/45.. 

QuMhMdMi^  Q>m 

RF4».^08B 

10/15/K... 

Chetmcals. 

nF140-33 

10/28/85... 

Navaio'PHelps  Dodge  Co»p 

nF203-3 

10/28/«6„ 

Good   H4MM3«awan   <QuH   Oi 

RFt8»-18 

Coip.). 

to/28/85.. 

GtA/Fain's  GuR  Service „ 

RF40-30ee 

10/28/85.. 

GoK/Hi<*s  Pteia,  l»«c 

RF40-3e87 

10/25/85.. 

Petatea  Lomta/Aaanic     nid»- 

RF2a8-« 

10/28/85.. 
10/28/85. . 

IkUNotte  Onkng  Corp 

RF 198-4 

Eugene  EndicottrrASCO.  fcic 

nF1Sft-4 

t0/29/86..J 

Navi^oA^adbOM    Few    Comera. 
Inc. 

Pla«eauAka«e«    Oil    &    BMtane 

nF2a»-4 

10/30/85_. 

RF204-6 

Co.,  UK. 

t0/30«5.. . 

nateau/Oarti's  Service  SMen. 
PMeau/Jm  OMe  Oil  Co _     . 

«F204-5 

10/30/85..., 

nF204-4 

10/30/85-. 

Plaleau/Enargy  Coopefaiive.  Inc  .. 

RF204-3 

10/30/85.. 

Inc 
Good  Hope/AaMand   PekotaMU 

Ca 
Good  Hope/ANed  OK  Co 

BF171-18 

10/31/85.. 

RFl8e-t« 

10/31/85.. 

RF189-20 

10/31/85.. 

Plaleau/Chevfon,  USA.  mc „.. 

RF204-7 

10/3/85... 

Petiolane-Lomita/Chetffon.   USA. 
mc. 

Coiins/West  VirginM 

Hf 208-2 

««/3i/a6.4 

RQ2-244 

10/31/85.. 

Central/Fred  s  Auto  Repair 

RF209-1 

11/1/85.... 

Thompson/ D«tefise  Logistics.- 

Hf 185-2 

11/1/86.. . 

Saber/US  OI  Co 

RF11K-3 

11/1/85 

Na«aio/De<anae             Logiriiea 
Agaricir. 

RF2II3-5 

11/1/«5_.. 

GuK/Potocks  GuW  Service _ 

RF40-3068 

11/1/86... 

Sobac/Oelense  Logislics  Agency... 

RF  192-5 

11/1/85 i 

Sabar/Polomac    Ci'vanc    RoMr 

Co 
Uratad/Delense             Logislic's 

RF  182-4 

1V1/e5   -. 

nF2»0-1 

Agency 

(PR  Doc.  85-27962  Filed  11-21-85;  8:45  am) 

BILLING  CODE  S450-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  October  28  Through 
November  1, 1985 

During  the  week  of  October  25 
through  November  1, 1985,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  tubmissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeal 

Douglas  L  Miller.  10/30/85.  KFA-0001 

Douglas  L.  Miller  filed  an  Appeal  froin  a 
partial  denial  by  the  Director  of  the  DOE 
Office  of  Personnel  of  a  Request  for 
Information  which  he  submitted  pursuant  to 
the  Freedom  of  Information  Act.  The  Director 
had  denied  Miller's  request  for  information 
pertaining  to  the  selection  of  an  applicant  for 
a  position,  including  the  identities  of  the 
selection  panel,  the  supervisory  appraisal 
form  for  the  successful  applicant,  and 
information  piertaining  to  the  unsuccessful 
applicants.  The  DOE  determined  that  the 
nnmes  of  the  panel  members  were  p;'opefiy 


wilMMkl  pwrsvuit  to  Exemptioo  5.  The  OOE 
farther  «le(emiiaed  that  disdoaore  of  the 
sacoesifai  applicant's  supervisory  appraisal 
would  ooRstitwte  an  unwarranted  invasioa  of 
his  penooal  privacy  and,  therefore,  was 
wtlhhoklable  porssant  to  Bxenptian  6. 
Finally,  the  OOE  determined  tkat  the 
identities  and  other  information  pertaining  to 
the  unsuccessful  applicants  was  properly 
withheld  pursuant  to  Exemption  6. 
Accordingly,  the  A^ypeal  was  denied 

BanssiliBi  Ordats 

Big  Muddy  Oil  Procesaors,  fnc.,  10/30/9S; 
HRO-0239 
The  Attorney  General  of  the  Slate  of  Texas 
objected  to  a  Proposed  Remedial  Order 
(PRO)  which  the  Office  of  Enforcement 
Programs  of  the  Economic  Regulatory 
Administration  (BRA)  issued  to  Big  Muddy 
Oil  Processors,  Inc.  on  March  27, 1985.  Big 
Muddy  did  not  elect  to  file  a  Statement  of 
Oblections  to  the  PRO.  In  the  March  27  PRO. 
the  ERA  found  that  Big  Muddy  violated  the 
provisions  of  the  crude  oil  reseller  regulations 
and  directed  the  firm  to  refund  $1,454,876.35 
plos  accrued  interest  to  the  DOE.  Texas 
objected  that  the  PRO  did  not  contain 
provisions  for  the  disposition  of  the  refunds 
through  10  CFR  Part  205,  Subpart  V.  The  DOE 
modified  the  PRO  to  provide  for  a  Subpart  V 
proceeding  and.  as  modified,  issued  il  as  a 
Tinal  Remedial  Order. 

Erickson  Refining  Corp.,  W/31/85.  HRO-Oie? 
The  Office  of  Hearings  and  Appeals  issued 
a  Remedial  Order  to  a  crude  oil  reseller 
which  the  OHA  determined  had  violated  the 
"layeririg"  regulation.  The  Remedial  Order 
required  the  Hrm  to  refund  Sl.238.405.S4  plus 
interest.  In  its  decision,  the  OHA  rejected  the 
firm's  argument  that  the  layering  regulation 
was  improperly  promulgated  and  found  that 
the  firm  did  not  provide  any  service 
"traditionally  and  historically  associated 
with  the  resale  of  crude  oil."  The  decieion 
examines  the  history  of  the  layering 
rulemaking,  the  comments  to  that  rulemaking, 
and  a  subsequent  rule  which  created 
exceptions  to  the  layering  regulation. 

Hydrocarbons.  Ltd..  10/31/85.  HRO-0197 

Hydrocarbons.  Ltd.  objected  to  a  Proposed 
Remedial  Order  which  the  Economic 
Regulatory  Administration  [ERA]  issued  to 
the  firm  on  May  10, 1983.  In  the  Proposed 
Remedial  Order,  the  ERA  found  that 
Hydrocarbons,  Ltd^  a  crude  oil  reseller, 
charged  excessive  prices  in  crude  oil  sales 
during  the  period  from  January  1, 1978 
through  December  31,  1980  in  contravention 
of  10  CFR  212.182  and  21il83.  After 
considering  the  firm's  objections,  the  DOE 
concluded  that  the  Proposed  Remedial  Order 
should  be  issued  as  a  final  Order.  The 
important  issues  discussed  in  the  Decision 
and  Order  include  (i)  whether  the  DOE  or  the 
firm  is  required  to  identify  the  "nearest 
comparable  reseller"  for  purposes  of 
compliance  with  %  212.183(c),  and  (ii)  whether 
compliance  with  that  provision  required  firms 
to  violate  anti-trust  laws. 

Requests  for  Exception 

Barrier  Oil  Corp..  10/18/85.  HEE-0153 

Barrier  Oil  Corp.  filed  an  Application  for 
Exception  seeiung  relief  from  the  requirement 


that  it  prapare  and  file  ElA  Fofn  E1A-782B. 
In  canakieriog  the  request  the  DOE  found 
that  the  fim's  dain  that  it  was  unduly 
burdened  by  the  fWag  requirement  was 
meritorious.  Specifically,  the  OOE  detennined 
tint  the  filing  requireflwnt  imposed  a  gross 
inequity  on  Barrier.  Acontdingly.  the  OOE 
granted  excepti<Hi  relief  to  retieve  Barrier  of 
its  reporting  obligation  for  three  months. 

Petro-Thenao  Corporation,  tO/30/9S,  HEB- 
0074 
On  August  12. 1983.  Petro-Thanno 
Corporation  (PTC)  filed  an  Application  for 
Exception  with  the  Oflice  of  Hearings  and 
Appeals.  In  its  AppUcation.  the  fiim 
requested  retroactive  exception  relief  which 
would  permit  it  to  retain  revenues  which  it 
received  in  crude  oil  sales  during  the  period 
November  1. 1973  through  January  27, 1381  at 
prices  in  excess  of  the  permissible  levels 
under  the  Mandatory  Petroleum  Price 
Regulations.  On  March  3a  1984,  the  DOE 
issued  a  Proposed  Decision  and  Order  in 
which  PTCTs  exception  request  was 
tentatively  denied  on  the  groundB  of  "onclean 
hands."  After  careful  consideration  of  the 
issues  raised  in  PTC's  Statemmt  (A 
Objections  to  the  Proposed  Decision,  the 
DOE  determined  that  tite  rum's  Application 
for  Exception  should  be  judged  on  its  merits 
but  should  t>e  denied.  Specificaily.  the  DOE 
found  that,  although  the  firm  woold  have 
received  some  prospective  exception  relief 
had  a  timely  application  been  filed,  tiie  firm 
has  failed  to  meet  the  criteria  for  the 
approval  of  retroactive  exception  relief.  The 
important  issues  discussed  in  the  Decision 
and  Order  include:  (i)  The  extent  to  which 
exception  relief  should  be  approved  to 
encourage  crude  oil  reclaimmg  operations:  (ii) 
whether  exception  relief  should  t>e  granted 
with  respect  to  a  fvm's  sales  of  norvcrude  od 
blending  agents  or  volumes  of  reclaimed 
crude  oil  which  the  firm  mixed  and  sold 
together  with  refined  product  blending  agents 
as  crude  oil;  (iii)  the  extent  to  which  a  firm's 
currrait  financial  status  should  be  considered 
in  determining  a  firm's  eligibility  for 
retroactive  exception  relief:  and  (iv)  whedier 
depreciation  expenses  should  be  considered 
in  an  analysis  of  financial  hardship  for 
purposes  of  determining  whether  exception 
relief  i*  appropriate. 

Motions  for  IKscovety 

Economic  Regulatory  Administration,  11/1/ 
85,HRD-0293 
The  DOE'S  Economic  Regulatory 
Administration  (ERA)  filed  a  Motion  for 
Discovery  in  connection  with  a  pending 
enforcement  proceeding  involving  Texaoo 
Inc.  See  Texaco  Inc..  No.  HRO-0272 
(Statement  of  Objections  filed  Hy  22. 1985). 
That  proceeding  involves  a  Proposed 
Remedial  Order  (PRO)  in  which  ERA 
challenges  the  May  15, 1973  prices  that 
Texaco  determined  for  certain  customers.  In 
its  motioa  the  ERA  requested  discovery  with 
respect  to  two  additiorval  factual 
representations  set  forth  in  Texaco's 
Statement  of  Objections.  The  first  factual 
representation  was  that  the  May  15, 1973 
prices  that  Texaco  utilized  for  the  customers 
specified  in  the  PRO  were  the  same  as  the 
May,  15. 1373  prices  charged  "similady 
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situated  customers  with  substantively 
identical  variable-priced  contracts."  The  DOE 
found  that  since  Texaco  conceded  that  it  had 
single-member  classes  of  purchaser, 
information  concerning  Texaco's  sales  to 
customers  other  than  those  specified  in  the 
PRO  were  not  relevant  to  the  proper 
delennination  of  May  IS.  1973  prices  for  the 
customers  specifled  in  the  PRO.  Accordingly. 
ERA'S  request  for  discovery  with  respect  to 
that  representation  was  denied.  The  second 
factual  representation  was  that  certain 
"undercharge/offset  situations"  existed  that 
required  reduction  of  the  alleged  violation  . 
amount.  The  DOE  found  that  since  Texaco 
did  not  contend  that  these  "undercharge/ 
offset  situations"  met  the  requirements  of 
Mid-Continent.  Inc.  3  FEA  1  80,507  (1975). 
ERA'S  request  to  discover  whether  the 
alleged  "undercharge/offset  situations"  met 
those  requirements  did  not  relate  to  an  issue 
in  the  proceeding.  Accordingly,  this  request 
for  discovery  was  denied. 

R.  W.  Tyson  Producing  Co..  10/30/85;  HRD- 
:    0166.  HRD-0166 

R.W.  Tyson  Producing  Co.,  Inc.  ('Tyson") 
nied  Motions  for  Discovery  and  Evidentiary 
Hearing  in  connection  with  a  Proposed 
Remedial  Order  which  was  issued  to  the  firm 
by  the  Economic  Regulatory  Administration 
(ERA).  In  its  motion  for  Discovery,  Tyson 
made  requests  for  information  pertaining  to 
the  ERA  audit  of  Tyson,  the  factual  and  legal 
bases  for  the  PRO.  and  DOE's 
contemporaneous  construction  of  the  crude 
oil  producer  regulations.  In  its  Motion  for 
Evidentiary  Hearing.  Tyson  requested  that  an 
evidentiary  hearing  be  convened,  at  which 
evidence  would  be  taken  with  respect  to  two 
issues:  (i)  Whether  ERA,  in  its  audit  of  Tyson, 
used  the  correct  posted  price  for  crude  oil 
produced  from  the  Ovett  and  Glazier  fields, 
and  (ii)  to  verify  the  computations  of  the 
alleged  overchanges.  Tyson  also  requested 
permission  to  submit  the  verbatim  transcript 
generated  in  Warrior  Oil  Co..  13  DOE  | 
83,006  (1985).  as  the  evidentiary  basis  for  its 
October  22, 1964,  Motion  to  Supplement  the 
Statement  of  Objections.  The  DOE  denied 
Tyson's  discovery  and  evidentiary  hearing 
motions  because  they  would  not  produce 
information  which  was  relevant  and  material 
to  the  resolution  of  any  contested  issues 
raised  in  the  Proposed  Remedial  Order 
proceeding.  However,  DOE  granted  Tyson's 
request  to  submit  the  verbatim  transcript 
generated  in  Warrior  Oil  Co.  as  the 
evidentiary  basis  for  its  Motion  to 
Supplement  since  the  Warrior  hearing 
addressed  the  same  issue  and  facts  as  those 
nhich  are  involved  in  Tyson's  Motion  to 
Supplement. 

Refund  Applications. 

Foster  Oil  Company/Joyce  Adamic  Carroll. 
10/30/85.  RF146-1 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Joyce  Adamic  Carroll  on  behalf  of  Norm 
Adamic  Arrow  Service,  a  reseller  of  motor 
gasoline  purchased  from  Foster  Oil  Company. 
Carroll  requested  a  refund  below  the  S5,000 
threshold  level  and  provided  adequate 
verification  that  she  is  the  proper  recipient  of 
the  refund  intended  for  Adamic.  In 


accordance  with  the  procedures  established 
in  the  Foster  Special  Refund  Proceeding,  the 
DOE  determined  that  Carroll  should  receive  a 
refund  based  on  a  prorated  portion  of  the 
alleged  overcharges  to  Adamic.  The  total 
refund  amount  approved  in  this  Decision  is 
$995  ($630  principal  plus  $365  interest). 

Closer  Gas.  Inc..  Red  Tag  Gas  Company.  10/ 
30/85.  RF 174-2 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Red  Tag  Gas,  Company,  a  reseller  of  propane 
purchased  from  Glaser  Gas.  Inc.  Red  Tag 
requested  a  refund  of  $15>352.  a  prorated 
portion  of  the  alleged  overcharges  to  the  firm, 
but  was  unable  to  make  a  sufficient  showing 
of  injury  to  merit  a  refund  over  the  $5,000 
threshold  level.  Accordingly,  the  DOE 
determined  that  Red  Tag  should  receive  a 
refund  equal  to  the  $5,000  threshold  amount, 
plus  $2,527  interest. 

Good  Hope  Refineries/  System  Fuels,  Inc.: 
Consolidated  Edison  of  New  York.  10/ 
31/85.  RF189-12.  RF189-14 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filfed 
by  end-users  of  Good  Hope  fuel  oil.  Both 
claimants  applied  for  refunds  based  on  the 
procedures  outlined  in  Good  Hope  Refineries. 
13  DOE  1  85,105  (1985).  Both  applicants  are 
public  utilities,  and  therefore  w^re 
considered  end-users  who  were  injured  by 
the  overcharges  alleged  in  this  proceeding. 
The  applicants  established  that  the  fuel  oil 
they  purchased  originated  with  Good  Hope, 
and  indicated  that  any  refunds  received 
would  be  passed  through  to  their  customers. 
After  examining  the  applications  and 
supporting  documentation,  the  DOE 
concluded  that  the  applicants  should  receive 
refunds  of  the  full  volumetric  amount.  The 
refunds  granted  in  this  decision  total 
$270,825,  including  interest. 

Gulf  Oil  Corporation/Bottini  Fuel 

Corporation,  et  oi.  10/31/85.  RF40~824  et 
ai 

Bottini  Fuel  Corpoi^tion  and  45  other 
gasoline  and  middle  distillate  wholesalers 
and  retailed,  filed  Applications  for  Refund  in 
which  they  sought  a  portion  of  the  funds 
obtained  by  the  DOE  through  a  consent  order 
entered  into  with  the  Gulf  Oil  Corporation. 
The  DOE  found  that  each  of  the  firms 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  customers  a  cost 
reduction  equal  to  the  refund  amount  that  it 
claimed.  The  DOE  therefore  decided  that 
Bottini  Fuel  Corporation  and  the  45  other 
wholesalers  and  resellers  would  receive  a 
cumulative  refund  amount  totalling  $311,623. 
representing  $269,634  in  principal  and  $41,989 
in  interest. 

Inland  U.S.A..  Inc./Kellett  Oil  Company  et 
al.  10/31/85.  RFl76-2etaL 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
nine  resellers  of  motor  gasoline  purchased 
from  Inland  U.S.A.,  Inc.  Each  applicant 
provided  documentation  of  purchase  volumes 
and  requested  a  refund  at  or  below  the  $5,000 
threshold  level.  In  accordance  with  the 
procedures  established  in  the  Inland  Special 
Refund  Proceeding,  the  DOE  determined  that 
each  applicant  should  receive  a  refund  based 


on  a  prorated  portion  of  the  alleged 
overcharges  to  the  applicant.  The  total 
amount  of  refunds  approved. in  this  Decision 
is  $28,853  ($90;.  459.princip9l  plus  $8,395 
interest).  ' '..vi.'.;.')  .  •    ...    ; 

Little  America  Refining  Cb./The  M.H.  Cook 
Pipeline  Construction  Co..  11/1/85. 
RF112-1.RF112-2 
The  M.H-  Cook  Pipeline  Construction  . 
Company  filed  an  appHcaUon  8^eking  a 
refund  from  a  consent  order  fund  made 
available  by  Little  America  Refining 
Company  (Larco).  In  considering  that 
application,  the  DOE  first  determined  that  the 
Larco  volumetric  refund  amount  should  be 
adjusted  to  $.0003582  per  gallon.  The  DOE 
then  reviewed  the  Cook  application  and 
found  that  the  firm's  allocable  share  of  the 
Larco  fund  was  $28.  Since  Cook  was  an  end- 
user  of  Larco  product,  the  DOE  found  that  the 
firm  should  receive  its  full  allocable  share 
without  any  further  showing  of  injury.  The 
firm  was  also  granted  interest  of  $11. 
Accordingly,  the  total  refund  granted  in  this 
proceeding  was  S39. 

Mesa  Petroleum  Company/Koch 

Hydrocarbon  Company.  11/1/85.  PF120- 
0001 

Koch  Hydrocarbon  Company  (Koch)  filed 
an  Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  funds  obtained  by  the 
DOE  through  a  Consent  drder  entered  into 
by  the  agency  and  Mesa  Petroleum  Company 
(Mesa).  Koch  asserted  that  its  large  cost 
banks,  its  status  as  the  largest  first  purchaser 
of  Mesa  product,  the  fact  that  it  was  the  only 
Mesa  purchaser  mentioned  in  the  Consent 
Order,  and  the  excess  charges  it  paid  Mesa 
qualified  the  firm  for  a  large  portion  of  the 
Mesa  consent  order  funds. 

In  a  Proposed  Decision  and  Order  issued  to 
Koch  on  July  11, 1985,  the  DOE  determined 
that  it  was  appropriate  and  necessary  to 
quantify  the  injury  Koch  might  have  suffered 
as  a  result  of  its  purchases  of  Mesa  product. 
The  agency  found  that  Koch's  assertions 
regarding  first  purchaser  status,  cost  banks 
and  excess  charges  did  not  demonstrate  that 
it  had  been  injured  as  a  result  of  its 
purchases  from  Mesa.  The  agency  employed 
a  three-step  competitive  disadvantage 
methodology  to  assess  the  level  of  »uch 
possible  injury.  On  the  basis  of  the  three-step 
methodology,  the  DOE  tentatively  concluded 
that  Koch  was  eligible  for  a  refund  equal  to 
$271,791.  The  States  of  California  and 
Michigan  objected  to  the  DOE's  tentative 
finding  that  Koch  Was  eligible  for  a  refund,  on 
the  grounds  that  Koch's  possible  injury  could 
not  be  assessed  without  direct,  conclusive 
evidence  that  Koch  had  not  passed  through 
Mesa's  alleged  overcharges. 

In  the  Final  Decision  and  Order  issued  in 
this  case,  the  DOE  found  no  merit  to  the 
States'  contention  that  the  OHA  should 
require  direct,  conclusive  evidence  of  Koch's 
nonpassthrough  of  Mesa's  alleged 
overcharges.  After  careful  consideration,  the 
agency  concluded  that  the  three-step 
competitive  disadvantage  methodology 
offered  the  best  available  assessment  of 
Koch's  possible  injury.  The  melhodolog's 
three  measures  of  disadvantage  were  found 
to  form  a  range  of  Koch's  possible  injury. 
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Koch's  net  ekoess  cos!  was  found  to  be 
($4,467,628)  (a  net  cost  benefit ).  the  firm's 
above-markelprice  volometric  share  was 
found  to  equal  $336,747  and  its  gross  excess 
cost  was  determined  to  be  $548,601.  A  refund 
of  $274,301.  equal  to  one-half  the  firm's  gross 
excess  cost,  was  found  to  equitably 
compensate  the  Applicant  for  any  injury  it 
might  have  suffered  as  a  result  of  its 
purchases  from  Mesa.  The  firm  also  received 
$197,169  in  accrued  interest. 

Warren  Holding  Company/Big  S  Oil  Co., 
lnc.,nl\l6S,RFl69-O0O5 
The  DOE  approved  an  Application  for 
Refund  filed  by  Big  S  Oil  Co..  Inc.,  a  reseller 
of  Warren  fuel  oil  and  motor  gasoline.  The 
firm  chose  to  limit  its  claim  to  the  $5,000 
threshold  for  small  claims  set  forth  in  Warren 
Holding  Co.,  13  DOE  f  85.062  (1985).  because 
it  could  Hot  substantiate  its  claim  for  a  refund 
based  upon  the  total  volumes  actually 
purchased.  In  considerating  this  application, 
the  DOE  concluded  that  Big  S  should  receive 
a  refund  of  $8,895.  consisting  of  the  $5,000 
thresholij  amount  plus  accured  interest. 

Disnnissab 

The  following  submissions  were  dismissed: 
Name  and  Case  No. 
OB.  Mobley.  Jr..  KEF-flOOl 
Westinghouse  Electric  Corp.,  RF117-8 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  O^ice  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
November  15, 1985. 

|FR  Doc.  85-27957  Filed  11-21-85;  8:45  am) 
BILUNQ  CODE  M$(H>1-« 


Issuance  of  Proposed  Decision  and 
Order,  Week  of  November  4  Through 
November  8, 1985 

During  the  weelc  of  November  4 
through  November  8. 1985.  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  With  regard  to  these  applications 
for  exception. 

UndCT  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CVR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  fmal 
form  may  file  a  written  notite  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
io  be  the  date  of  publication  of  this 


Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  8i>ecified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objection** 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  obfections.  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  SKK)  p.m.,  except 
federal  holidays. 
Geot^  B.  Breznay, 

Director,  Office  of  Hearing  and  Appeals. 
November  15. 1985. 

PJW  Corporation,  Pacific  Northern  Oil, 
Carlson  Oil  Company,  Pomona,  CA; 
Seattle.  WA:  Newark.  IL;  HEE-0165, 
HEE-0166.  HEE-0167 
PJW  Corp.,  Pacific  Northern  Oil,  and 
Carlson  Oil  Co.  each  filed  Application  for 
Exception  from  the  Energy  Information 
Administration  reporting  requirements.  The 
exception  requests,  if  granted,  would  permit 
the  three  firms  to  be  relieved  of  the 
requirement  to  prepare  Form  ELA-782B.  On 
November  8, 1985,  the  Department  of  Enegy 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  exception  requests  be 
denied. 

[FR  Doc.  85-  27958  Filed  11-21-85;  8:45  am] 

HLUNQ  CODE  6450-01 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
sohcits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$9,000  obtained  as  a  result  of  a  consent 
order  which  the  DOE  entered  into  with 
Luke  Brothers,  Inc.  (Luke),  a  retailer  of 
propane  located  in  Calera,  Oklahoma. 
The  money  is  being  held  in  escrow 
following  the  settlement  of  enforcement 


proceedings  brought  by  the  DOE'S 
Economic  Regulatory  Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Of^ce  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0120. 

FOR  FURTHER  INFORMATION  CONTACT 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  252- 
6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  {  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $9,000  plus  accrued 
interest  obtained  by  the  DOE  under  the 
temu  of  a  consent  order,  entered  into 
with  Luke  Brothers,  Inc.  The  funds  were 
provided  to  the  DOE  by  Luke  to  settle 
all  claims  and  disputes  between  the  firm 
and  the  DOE  regarding  the  manner  in 
which  the  firm  applied  the  federal  price 
regulations  with  respect  to  its  sales  of 
propane  during  the  period  November  1, 
1973.  through  September  30. 1975. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage,  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  individuals  who 
purchased  propane  from  Luke.  Since  all 
purchasers  were  "domestic  consumers" 
of  the  propane  and  are  considered  to 
have  suffered  injury  as  a  result  of  those 
purchases,  an  applicant  need  only 
submit  a  schedule  of  its  monthly 
purchases  from  Luke  including  the  dates 
of  such  purchases,  in  order  to  document 
its  injury. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  interested 
parties  to  submit  their  views 
cconceming  alternative  methods  of 
distributing  any  remaining  funds  in  a 
subsequent  proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
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30  dajKoApubUcaliranioi  tbis)notua8k.AU 
comments  received  ia  these  yroceediog^ 
will  be  avaiLibfe  IbrpubltcihsBection. 
betweeat:(XTaad  S^p.iB..  Mbncfay 
througP  Ftubx.,  except  fiederal*  holidays 
in, the  PtiMc  ObcKerRl>om.ortAe  OfRce 
ofnearinga  ancT  Appeak.  Ibcatetfih 
Room  TS-23CtODO:bidbpend^nce 
Avenue.  SW... Washington,  DC2058S. 

Bat«L  Nauemfaen  1&  laas. 
GetKgK.  B..BEBauy^ 

DirBclor,Officx.-of,Heahnge  andAppeals, 

PraposBo' IkcnMB- aov  Orrfsr 'of  lilB- 

Implementation  of  Special  Refund 
Procedures. 

N^me  of  Fimt  Luks:Bnilli8J».,Iac: 
Date  of  Filingi  Qctobar  1i3l,  1983. 
Caae  NumlieiE.  UEE-QiaGl 

fdndsir  the  proeediUBll  DBguiatiiBift  of 
the  Dfepartment  of  Etmeni  (Dfi)G)i  the   . 
Economic:  tegulatDEyAttaiHiiistialfaiti 
^BA)  ma|iiHiuesHthaltthB.(Dflla8iaf 
Hearings  andt  Appeals  (fl)HA4i  fimnnlate 
and  impLBiuent'  ^wiriall  prooeduiss  tn 
distnbuta  fiiiidb:iBcaivedkaaiSiDeaulta& 
a  m  enf unuHuuntt  pmceBdiiig:  im  oidartn) 
Brated^i  the  effects  ofiaotuali  on  allfigedi 
vioiationB  o£  lhe>  DOE  cegul&tionK.  See  10 
GFR  V&nttZOSi  SubpaitT.  btaccardknsa 
with  thirpmviaiansiof  Subpart  V.  on 
CtBtDbeii10i.l9«..QeA>fil8d:a  Betitioir.  for 
thKlmplemantatiaii  of  Special  Ke^ind: 
Phx:edwvs  in:  aonnectibiE  with>  ai  consent 
order  entlsredl  into  with  kuka  BrotharSk. 
Inc.  (Luke)* 

L  BackgrouniE 

Luke  ia.a  "nelailsc"  o£"pi»paoe"  as. 
those  terms  wece*  defined'  im  10.  CFR, 
212.31,  and  is  looatsdiiLCalerat 
€}kiahoma>  A  [10£.audilio£  Luke's 
records  revealed,  poffiible-.  violations  of 
the  Mandatoity.  Petroleum  Vnas' 
Regul<rtions..lO  GER  Part  212,  Subpart  E. 
In  order  to  settle  all  claims  and  disputes 
between  Luke  and  the  DOE  regarding: 
Luke's Gompliance:%inth. the  QO£!s price 
regulations  in  its  sales  of  propane  during 
the  penod  Mosembec  1«  1^73-  throu^, 
September  30, 1975, (the  consent  order 
period),  the  Cicm. entered, intoisconsenl 
orden  with  die  £)OE.oaMay  12. 1£61.'  In 
accordance  %Kith  the  consent  order.  Luke 
agixed  to  remit  $9,000  to  the  DOE  for 
deposit  in.  an  interest-bearing, escrow 
account  pending  distcibiitioaby  the 
DOE..  The  consent  order  stales  that  Lulle 
does,  not  admit  ta  haung, violated]  the 


'ISiejKmaenl.'onier  rBMilwd'Wioialiona  lefeired  lo 
in  a  RemediaJ  Order  issued. an.Oclober  5.. 1S7&. and 
amended  on  ftfrn\20. 1977.  THe  consent  order 
represents  a  nefttXtstedisettlementi  and'the 
settl^menli  amount  Qonstltul»93E.IIperoenl:aftthB 
allngwljQwaMhafgpa. 


piiiKfr  BBgHlatinna  ia  ii&»ales-«f  propaaei 
Luk8.pai<itiieSl,0QQ4ii.£uU.(Mkl4aj(12.    . 
1961.* 

11.  nUIMflCtlOB 

Thfe  pcQceduDaE  oegiilaiunai  oC  the  DOE 
set fbclh.geneEalgpidefiafiai to  be  used 
by  QUA.in.{binuilaiing,and 
implementing;  a.  plan^  q£  distcihutiian.  foe 
fiunidsceceiuedaa  aneaultofan. 
enforcement  pcQceeding..lOlCFB  Part 
205.  Subpact  V.  The  Subpart  V  process 
may  be  used  in  situations  tuhere  the 
DOEifi.  unable.  tO) identify  readily  those 
peisonswho  HkeTy  wme.  injured  by 
alleged  overcharges  or  to  ascertain, 
readily  the  amount  of  such,  persons' 
injuries.  For  a  more  detailed  discussinni 
of  Subpail  V  and  the  authnrity  of  QUA. 
to  fashion  procedures  tn  distribute 
xsbxads..sea  Office  of  Enforcement,^ 
DOE-f  82.506.(4^824,  and  Office  of 
£n/avrfi;77snt.8)DQ£.f  ,82;587/  U961). 
\yiGke^a\^ 

Our  experience:  with.  Subpart  V  cases 
leads  us  tcbelieve  that  the  distributioa 
of  cehinds  in.  this  pcoceediiig  should  take 
place  in  twa  stages.  In  the.  first  stage,  we 
will  accept  claims  from  puichasecs  cxf 
refined  petroleum  products  whamay 
have  been  injjiredby  Luke's.pricing 
practices  during  the  consent  order 
period.  If  any  funds  remain  after  all 
meritorious  first<-stage  claims  Have  been 
paidl  they  maybe  distributed' ih  a 
second'-stage  proceedings  See,  e.g.. 
Office  of  Special  Counsel.  10  DOE 
1  85.(H8  (1982):  [/bnoco]^ 

m.  Ptupuaerf  Rbfiunt  Ptoceihires 

Insofar  as  passibloi  the  consent  order 
fund  shoul[itbe;distiifautsd  to-those? 
customers who^wene  injured  by  Luke's 
alteged^ppii(hng  violations  in  itssal^of 
propane.  We  therefore  propose  tto 
esfablisH  a  clkinis  procedure  in  which 
we  will  accept  applications  for  refund 
from  oustomera  who'candiBmonstratfe 
that  they  were  injured  ass  result  of  any 
allegedovarcharges  committed  by  Luke 
during  the  consent  order  period. 

As  an  initit^l  mattCT,  we  will'adbpta 
presumption  that  any  alleged 
overcharges  by  Luke  were  dispersed 
equally  in  all  sales  of  propane  made  by 
thebfirm  during,  the  consenli  oiKler  perind. 
In  the  past,  we  have  used  a  volumetria 
refund  amount  asan  equitable  means 
for  distributing  hinds  hasoiiani  this: 
presumptioni^s;  ff;gj,  Vickeis.. 
Presumptions  in.  nehiraii  cases  are 
speaifijaally  authohzed  by  applicable 
DOEproceducal  regulationsi.Seationi 
205i2a2(e^  of  tfause  negulfationsstattra. 
thati 


I  i  jn  .eataUis)iii>g.«tanda£ds.  and  poacschwas 
for  implamaBtiiig.nfunddiairihutiaaa.  ihe 
OfficB  of.Ueario^aiui/^isflals.shalLtaka 
iaiaaecouni  th«  deairafaili^  addistcibuling, 
tbs  mfundsin-anieOicisatt.ailscliuB  and 
wmitahlft-maimar  aodiDesoltungtloilhef 
maximumi  SNitatt'  pnactiaaUe  aU  outstandingt 
ciairm,  loionlfinto  doisoi  the  alBndaiida.f(>r. 
evaluationof. indiuidualalii<ink.(nay  be  tiaaed 
ttpeiiiammi|}rial8!pnetuinpMona>   - 

10  CFR  205.282teJ.  Tfie  presumptions 
we  plairto-adtTpttm  tftts  case  are  used  It) 
permit  claimants  to  participate  in  the 
refund  process  without  incurriiig- 
inonfinate  expenses,  and  ta  enable  OffA 
to  consider  the  cefiindapplicatibns  in 
the  most  eflicienL  way  possible  in.  view 
of  the  limited  resouncessuai labia. 

The  pro  nate,  or  volumetrio,  rafund 
presumption*  assumes  that  alleged 
overcharges  By  a  consent  order  firm 
were  spread  equally  over  allgallbns  of 
product  marketed  by.  that  firm.  Ia  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  EKDE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  inct^ased 
costs  on  a  firm-wid^  baeis'ini 
determining-its  prices.  Thiis  presumption 
is  rebuttable.  how«veii..^claimanti 
which  believes  that  it  iflfiumedai 
disproportionate  share  of  the  allfegedv 
overcharges  may  submit)  etudence:   ' 
pnovingthiselaimiin  oodeii  to- receive  a- 
larger  rehmd.  See.  e.g..  Sid  Kcbaidaow 
Carbon  and  Casoline-Cbi  and 
JHchapdsoniPtnducts,  Co./SiouxJand 
BaoixineQu.  12:D0ft:1|  66.05S  (CESStHi.  and 
cases  cited  therein  at  a6tlfi& 

Under  the  volumetrio:  system  we- plan 
to  adopt,  a  claimant  will  be  ellgiblB' to, 
receive  a  refund  equal.  to< the  aumheB  of 
gallons  piux:hased  fromi  Luke-  times  the 
volumetric  factor.  The  volumetric factor 
is.the  average  per  gallon  refund  and  in 
this  case  equals  $0.007030. per  g^lkin.* 

In  addition  to  the  volumetric 
presumption,  we  are  making  a  finding 
tha^  Luke's  custamerSt  all:  o£  whom,  were 
"domestic;  conaumeis?'  accooding  tD  the 
autdit  workpapers,  weminiunedby  the 
alleged  overcharges  settled  in  the 
consent  ordter;  Obviously,  individual', 
private  consumer-purchasers  absorbed 
the  increased  product  costs,  as 
distinguished  ftont  resellers,  which  may 
have  had"  the  opportunity  ttr  pass 
through  those  cost^  to  theirown 
customers.  See  Thornton  &HCorp...TZ 
iaOE.t  85,112  (198«);  Wb  propose, 
therefbrc;  that  end'-uaers  ofipropane 
purchased  from  Luke  need  only 
document  their  propane  punthase 


»A»of  3^teintter«»:  WSS.  iHe  Cuke  escrow 
account  oontBined  S»i379.aB;  rBpfesenttn^SeXNBlin 
BnnoiR«JiandiS9.a78<as,ui.aaoiued^intafeat. 


'  This  iigure<wafi.derivad.b)^diwding.  the  SaOOO. 
princigal. amount  by  the  l.ZSO.lTOgallons  orpropane 
•old  by  Lul«?  durmg-thrcorra«nfordfer  penodl  Tho 
uoidme  figure  nspruwifitli.an.eat'mat&wHichiwe 
calcuialed'by  ew<nt4}al«lli^aMulahi*:aMlil  data: 
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volumes  to  make  a  sufTicient  showing 
that  they  were  injured  by  the  alleged 
overcharges. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refunds  of  lesss  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See,  e.g.,  Uban  OH  Co., 
9  DOB  at  85.225.  See  also  lOCFR 
205.286(b).  The  same  principle  applies 
here. 

Refund  applications  in  this  proceeding 
should  not  be  Hied  until  issuance  of  a 
final  Decision  and  Order.  Detailed 
procedures  for  filing  applications  will  be 
provided  in  the  final  Decision  and 
Order.  Before  disposing  of  any  of  the 
funds  received,  we  intend  to  publicize 
the  distribution  process  and  to  provide 
an  opportunity  for  any  affected  party  to 
file  a  claim.  We  will  publish  copies  of 
the  proposed  and  final  Decision  in  the 
Federal  Register. 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of,  these  funds  could  be  distributed  in 
various  ways.  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
state  refund  procedure  is  completed. 

It  is  Therefore  Ordered  That: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Luke  Brothers, 
Inc.  pursuant  to  the  consent  order 
executed  on  May  12, 1981,  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

|FR  Doc.  85-27959  Filed  11-21-85;  8:45  amj 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $113,853  obtained  as  a 
result  of  a  consent  order  which  the  DOE 
entered  into  with  Pasco  Petroleum 
Gompany,  Inc.,  a  reseller  of  covered 
products  located  in  Phoenix,  Arizona. 
The  money  is  being  held  in  escrow 
following  the  settlement  of  enforcement 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Pasco  consent 
order  funds  must  be  filed  in  duplicate 
and  must  be  received  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register.  Ail  applications  should  refer  to 


Case  Number  HEF-<n46  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 
FOn  HIRTHER  INFORMATION  CONTACT: 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  lOOO 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-6602. 
SUPLEMENTARV  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  the  DOE 
and  Pasco  Petroleum  Company.  Inc. 
which  setttled  possible  pricing 
violations  in  Pasco's  sales  of  motor 
gasoline  during  the  consent  order 
period,  November  1, 1973,  through  April 
30, 1974.  A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments  for 
the  public  concerning  the  distribution  of 
the  Pasco  consent  order  funds  was 
issued  on  June  24, 1985. 50  FR  27669  (July 
6, 1985). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
an  escrow  account  funded  by  Pasco 
pursuant  to  the  consent  order.  The  DOE 
has  decided  Uiat  a  portion  of  the 
consent  order  funds  should  be 
distributed  to  the  7  first  purchasers 
which  the  DOE's  audit  of  Pasco 
indicated  may  have  been  overcharged, 
provided  each  files  an  application  for 
refund  and  makes  any  necessary 
showing  of  injury.  Each  claimant 
identified  in  the  audit  will  be  required  to 
submit  either  a  schedule  of  its  monthly 
purchases  of  motor  gasoline  from  Pasco 
or  a  statement  verifying  that  it 
purchased  motor  gasoline  from  Pasco 
and  is  willing  to  rely  on  the  data  in  the 
audit  file.  Applications  for  refund  will 
also  be  accepted  from  purchasers  not 
identified  by  the  DOE  audit.  These 
purcahsers  will  be  required  to  provide 
specific  documentation  concerning  the 
volume  of  motor  gasoline  purchased,  the 
date  of  purchase,  and  the  extent  of^ny 
injury  alleged.  Any  applicant  claiming 
$5,000  or  less,  however,  may  simply 
submit  evidence  or  its  purchase  volumes 
to  document  its  injury. 

As  the  Decision  and  Order  pubished 
with  this  Notice  indicates,  applications 
for  refunds  may  now  be  filed  by 
customers  who  purchased  motor 
gasoline  from  Pasco  during  the  consent 
order  period.  Applications  will  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  no  later  than  90 


days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  The 
specific  information  required  in  an 
Application  for  Refund  is  set  forth  in  the 
Decision  and  Order. 

Dated:  November  15. 1985. 
George  B.  Bremay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  Pasco  Petroleum  Co., 
Inc. 

Date  of  Filing:  October  13, 1983. 

Case  Number  HEF-0146. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  si>ecial  procedures  to 
distribute  funds  received  as  a  result  of 
enforcement  proceedings  in  order  to 
remedy  the  effects  of  alleged  or  actual 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  The  Subpart  V 
process  may  be  used  in  situations  where 
the  DOE  is  unable  to  readily  identify 
those  persons  who  likely  were  injured 
by  alleged  overcharges  or  to  readily 
ascertain  the  extent  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V,  see  Office  of  Enforcement, 
9  DOE  1 82,508  (1982),  and  Office  of 
Enforcement.  8  DOE  f  82.597  (1981).  In 
accordance  with  the  provisions  of 
Subpart  V,  on  October  13. 1983,  ERA 
filed  a  Petition  for  the  inplementation  of 
Special  Refund  Procedures  in 
connection  with  the  consent  order  which 
it  entered  into  with  Pasco  Petroleum  Co., 
Inc.  (Pasco). 

I.  Background 

Pasco  is  a  "reseller"  of  "covered 
products"  as  those  terms  were  defined 
in  10  CFR  212.31,  and  is  located  in 
Phoenix,  Arizona.  A  DOE  audit  of  the 
firm's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations  with  respect  to  sales 
of  motor  gasoline  during  the  period 
November  1, 1973  through  April  30, 197^ 
(consent  order  period).  In  order  to  settle 
all  claims  and  disputes  between  Pasco 
and  the  DOE  regarding  the  firm's  sales 
of  motor  gasoline  during  the  audit 
period,  Pasco  and  the  DOE  entered  into 
a  consent  order  on  September  1, 1981. 
The  consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violation  were  made. 
Additionally,  the  consent  order  states 
that  Pasco  does  not  admit  that  it 
committed  any  such  violations. 
According  to  the  Pasco  consent  order. 
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depoaik.  "i^if  ■*■  mill  hiiiiiiig  sscMmi 

DOE  Of  the  funds  PMa»phMdmtfa» 
escrow  accounL$2.63&i&all£iluilabl«-k> 
sales  made  to  the  firm's  wholesale 
customers,  and  $110,215  is  attribufabFe 
to  satev  ned^  to  its  retait  cust^smers 
tfaiwiigji  caapaiig^MVBcdi  atai«B8.  Ih» 
consent  order  funds  were  paid  in  {Httaa 
August  27, 1981.' 

11.  Jurisdictioa  and  Aulhorit);  to  Fashion 
Konnitf  RtscetniTcs' 

On  )un«  24»  1985,  we  issued  & 
Proposed"  Decision  aod.  Order  (,PD&Ol 
selling  forth  a  tentative  pFan  fgr  the 
distribotinn  of  refunds,  to  partijes  thaf 
can  mafce  a  reasonable  dfemaostration  of 
injury  asacestiltorP&sco's  alleged' 
violatims  m  iis  salvs  of  motor  gasoline 
ehniny  tfte  consent  order  periorfroFed. 
Reg-.  27,e»fltifj5  5, 1985f.  The  PD»0 
statetf  tfwt  the  hasic- purpose  of  a 
speciiaF  refwirf  pioceetfing  is  to  make 
reslWotibirfbriniariBs  which  were 
prohab^f  experiencerf  as  a  result  of 
acttarf  or  atfeged'  vioberons  of  the  DOE 
regiifet^fms.  Ri  order  ft>  effect  restitotfoir 
in  thiis  prece«d!ny.  the  FDBfO  ttentatively 
de^ermtnerf  (hat  i* wa»  appropriate  to 
rely  on-  tfte  informeiion'  assemWerf  ht  the 
ERA  ao^fil^.  CKirexpemnce  wfth 
siimifcir  eases  supports  the  ase  of  Ittfr 
approach  where  most  or  alt  oFthe- 
potenMafly  affecte<£ptirehasers  afipear 
to  he  i*ntified  m  t*«e  awRt  file:  See.  e^g-., 
MarioirC^rpi.  T2  DOCf  86,914  (im^ 
IMarion).  Under  these  cireumsl^neea.  a 
more  preeie^  (feterminatfon  of  the 
identities  of  a*rereely  afiected  Rfst 
purchasers  waw  possiftfe-.  Af  the  same 
time;  it  was  recogniaerf  that  there  may 
have  been  other  purchasers  ar 
repurchasers  that  were  nol  ixlenlilkd  by 
the  ERA  audit  but  that  may  have  been 
affected  by  Usee's  prieing  practices 
during^the  aud(^ period.  L^ethe 
identifTed  firm*,  these  prachasers  eoold 
also  be  entitled  to  a  refmcf  of  a  portion 
of  the  consent  evfer  Rmd^.  Thereftire, 
procedures  by  whicksuch  parchaseps 
co<dd  esta&lfeh  a  claim  wevea^ 
proposed. 

hi  ocrfev  t»gi«e  noKce  t»  all 
potentially  affiecte<fpai>ties.  a  eopy-ef 
thePDaO was  pubKshecP i» «te Federal 
R«g»t»R  and  comments  were  solicited' 
regarding  th»  proposed  refund^ 
procedures,  ht  a/kli«ioi%  a>  copy  of  the 
PDAOwasnaifed  to- each  purchaser 
identified  in.  the  audi«  RIe  whose 
addness  was  availaWe.  None  of  Pasco's 
castomei9  submitted  comments  on-  the 


' A»  of  S^lember 30. 1SBS;  rt»e  Pascoescrow 
account  coMMm&Si7*r\779,  rppmienHng  Slta.Ka 
in  piincipal  and  SB0:2B4'.79  io  aodued  iaterest. 


peqioaMkpniccdkne*.  Ctamenta  wcve 
subonttcifebyHw  Sta<»o{IinHaaa<aadl 
colbslivdy.  on  b»hatf  of  tfie  Sta«Bft  of 
Arkansas.  Dehwana;  tsmtk  Louisnuw, 
North  Dakota.  Rhodv  fcland.  ai^  Wwt 

th[fcdisteilMili0a  of  any  bindsiNniaiaiiig: 
aftar  aM  gefwods  have  bee&  made  t» 
injured  parties.  Howeveii;  ths-pueytMeof 
thisEkicision  is  to.  sstablteh  proeeduaes. 
for  filing  aiul  procession  clainin  iik  tha 
first  stage.  q£  ^e  Paaca  cc&md 
proceeding..  iSuiy  pixu:fidiue&  peitainiog 
to  the  dispf0si4iaB  of  any  raonies 
remaining  after  this,  firsi  slaije  wiA 
nscessarUy  depend,  on  the  aiae  of  the 
fund.  See  Office  of  EalaocameaL  9.  DOE. 
1  82.50a  ClSBl),  Tharefnre>  w&  wia  not 
address  the  is&ues. raised  by  the  stales 
at  this  time. 

A.  Refunds  to  bienfiiied^ Purchasers: 

The  PD«0  stated  that  during  the  ajjdft 
of  Ksco;  seven  wholesale  purchaser 
were  idbnlifferf  as  having  allegedly  been 
overcharged.  The  DOE  audit  fifes  do  not 
necessarily  provide  conclusive  evidence 
of  the  idleiitity  of  all' possible  refund 
receipients  or  the  reftind  that  may  be 
appropriate  in  any  partfcufar  ease. 
However,  the  information  contained,  ijo 
the  audit  fifes  may  ceasonabfy  be  used 
for  guidance.  See  Armstrong  & 
Associates  I  Gfy  of  San  Antonio.  TO"  DOE 
\  85,(J5a  at  88;259  f«83l.  ftr  Bfaribn.  we 
stsiterf  that  "Ifae  information  contained 
in  the  .  .  .  audit-  file  can  be  used  for 
guidance  in  fashitminga  refund  plan 
which  is  Hkefy  t&  correspond  more 
closely  to-  the  mjuries  probatHy- 
e)«periiencerf  than  woufd  a  distrifiulfon 
pla»  based  soleijr  on  a  volometric 
approach."  W DOE  at  8H.0M.  hrpreribus 
cases  of  this  type.  wehaveprovfttetF 
that  the  fiind^  in  the  escrow  account  Be 
apportwmed  either  among- the  ens t^omers 
identified  by  the  audit,  o^t^^9ubaequen^ 
purchasers.  See.  eg-Bbb'sOifCtr..  12 
DOP1  85.024  (M84);  Bi)OfnrOii'C&.,  » 
DOE  f  85.028  (1984^:  and'Rartrfnrd' 
Distributors,  liic:.  t2  DOE  f  86;  137 
{19«*r.  The  first  purchasers  identified"  by 
the  audit,  with' the  shat<eof  the 
settlement  amount  alloMed>  no  eaeh^ 
ERA,  are  listed  in<  the  Appendix  Uf  Mm 
decision. 

identification-,  ol  first  purchasers  i» 
only  the  iiiitial^  step,  im  any  proper  rehind 
distribution  process.  We  mu8tal(H> 
datnmine  whether  these  fivst 
purchasers  were  actually  injured^  or 
wbetfaeraoypaiif  of  the  alleged 
overcharges  were  passed  on.  hi  addition 
to  the  information  in  the  nscord  at  this 
time,  we- will  use  certain  presumptions 
tadatennineaipunihaseF's  level  of 
injury  and  themby  distribute  ^e  ftimto 
in  the  escrow  account.  Presumptions  in 
refund:  oases'  are  specifically  authorized 


byaffplieablle  DOCpmcediifa^ 
regnfatfons,  Ses:No4r  MRZaefef  of  4o«e 
regulations  states  that; 

for  hnprementing  refund  cHstributtons.  tfie 
Office  of  Htearings  and  Appeal  shait  takt 
into  a«xmint  the  dtsirahility  of  distributftig- 
the  reftindtt  in  an  efficient,  effective  and! 
eqailiiblr  manner  and  r«8oll»iii9>lo>th» 
tnaximune^tiEjil  pradieafale-aUoulsibading 
claims.  In  ordex  to  do  sa.  Ih<.st2iixdandsf}ir 
evalulioaiO£Ladtviduaidaiin&.iiTajg  be-daaodl 
upon  appropriate  presumptions. 

VtCnt  206.262(63,  The  presumptrtm  we 
wilt  adopt  ht  this  case  wiil  permit 
claimants  to  participatB  in  the  rcfiinrf 
process  at  a  reascoiabl^  cost,  and  wilT 
enable  OWA  tn  consider  the  reftmd 
appfications  in  the  most  efficient  way 
possiWte  in  view  of  the  llmit£d  resources 
availabHe.  Therefore,  as- in  previous 
special  refund  pcoeeedinga..  we  vuifl' 
adopt  a  presumption  that  claimants 
seeking  small  refunds  were  infurvdby 
Pasco's  pricing  practices. 

There  are  anunibeio£bases.fbcsiick 
a  presumption.  See,  eg,.  UbanQIICa.,^ 
DOE  H  82.541  {,19B2J,  Firms  which,  wall  be 
eligible  for  refunds  were  iaihe  chain.  o£ 
dlstmbulion  where  the.  alleged 
overcharges  occuixed  and  theceJoca 
experienced  some  impact  o{  the-  alleged 
ovecchaxges.  In,Qcder  to.  support  a 
s^cificslaioi  o£  injury,  a  iikm<  would' 
have  to. compile  and  submit)  detailed 
factual  infiacmatian  pegacdin§;  the  im^a/it 
of  allegpd.  Qverchai^ifl.  whisk  taak  place 
many  years  ago.  This  DJiacadiire  i& 
generally  time-consuming. and 
expensive.  With  small' ctei'ms,  tt\e  cost 
to  the  firm  of  gathering  the  necessary 
mfoi'matiun  and  the  cost  ttr  Of-f A  of 
analysing,  it  could  exceed  bath.  the. 
expected  refund  and  the  benefii&fuun. 
any  additional  precision.  Consequently, 
without  aimpiiliedi  psocaduresv  some 
injured  parties  would  be  effectively 
denisdi  an  apportunii'y  to  eeceive  a 
refund.  This  presumptioa  ekmiaBtestfae 
need  for  a  claimant  to  submit  and  OWA 
to  aBalyae-ewtensive.  dtetaifed  proof  of 
what  PCTul  ted  fiwn  the  raitial  iinpactof 
the  alleged  overcharges: 

Uhdter  the  smalf- claims  presumption,  a 
dai'mant  that  is  a  reseiier  or  retaifer  of 
Pasco  products  wilTnotbe  required  to 
submit  any  additional' evidence  of  injury 
beyond  purchase  vdumes-if  its  refund 
claim  is  based  upon  purcfrases  belbw  a 
certain  levef.  SeveraF  factors  dettrmi'ne 
the  vahie  of  the  threshold  belirw  which  a 
claimant  would  not  be  required' ttJ 
submit  any  further  e vidence  of  rnfury 
beyond  vehimes  purehesedi.  RiRcipel' 
among  these  facfors  is  the  concern  lhat> 
the  eos^to^  the- applicant  and  t*i  the 
government  of  compiling' and  anaiyzmg; 
^ormatien  sufSciient  twsftow  injury  not 
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exceed  1^  anuMMd  of  tlK  rdwMi  to  he 
gained,  k  tUs  case.  wIki«  tkenfmmd 
amount  is  iairty  low  and  the  rrniecnt 
order  period  it  many  feen  pa^  SSjOOO 
is  a  reaaoaaMe  vahw  fcrdK  OieilHiU. 
See  Texas  OUSrGas  Cor/K.  12  DOE  1 
85.068  (ige4h  Oyflce  of  Special  Ctmaael: 
In  the  Matter  of  Coooco.  Iocl.  11  DOEf 
85.226  (19641.  and  cases  died  theiem. 
Aooording  to  the  reeoni  all  of  Fawo's 
customers  listed  in  die  Appendix  made 
small  p«rchafies  of  ttie  fina's  products 
during  die  oonteot  ocder  petiodL 

In  addition,  we  ptopoae  a  findi^  thai 
end-«fler — or  ultimate  mntiwrr — 
ptirchaserfi  whose  business  operati4]tis 
are  uocelatad  to  die  petroleuai  iadmatry 
were  injured  by  die  alleged  oveidui^ges 
settled  IB  the  conaeoX  oivder.  UoliLe 
regulated  firms  in  tke  petroleum 
indasOy.  members  of  this  gnMip 
generally  were  not  subject  to  price 
controls  dariqg  die  consent  older  period, 
and  they  were  not  cequiied  to  ke^ 
records  which  justified  selU4g  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  aaalysis  o[  the 
impact  of  the  alleged  overchai;ge8  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceedif\g.  See  Office  of 
Eijforcement,  Economic  Regulatory 
Administration:  In  the  Matter  of  PVM 
Oil  Associates.  Inc..  10  DOE  |  ^.072 
t1983);  see  also  Texas  Oil  &  Gas  Coip^ 
12  DOE  at  88.209.  and  cases  cited 
therein.  We  have  concluded  that  end- 
users  of  Pasco  petroleum  products  need 
oidy  document  their  purchase  vohuaes 
from  Pasco  to  make  a  sufficient  showii^ 
that  they  were  injured  by  the  al^ged 
orerchai^ges. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processii^ 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See  e.g.,  UbanOUCo., 
9  DOE  at  8S.22S.  5te  also  10  can 
205.286(b].  The  same  principle  applies 
here. 

B.  Refunds  to  Other  Purcitasers 

As  discussed  above,  this  Deciston 
concerns  the  distribution  of  $113,853 
which  Pasco  deposited  into  the  escrow 
account,  plus  accrued  interest  to  date. 
Since  the  refunds  allocated  to  Pasco's 
identified  wholesale  pofdbeaers  total 
only  $3338.  the  reaiaiiuiig  pcHlion  of 
availabie  Ands  i«  avaiiaUe  (dr 
distribation  to  the  as  yet  aeidei^fiied 
purchasers  who  were  iojured  by  Pasco's 
alleged  ovcfcharses.  Potendal 
applicaiits  nuy  indade  wholesale 
pttfdiasers  whioh  were  not  id^tified  by 
'  the  ERA  attdit.  or  castoaers  Mrhkfc 
pwchaMd  aotor  gaao^De  &am  Pasco's 


nMny  retail  slalkMts.  Ifmdentified 

reseller  claimants  will  be  subject  to  the 
same  presumptioas  and  re<|«ireaieiits 
which  we  ha  ve  required  of  the  finas  and 
individuals  listed  in  the  Appendix  lo 
this  Decision,  and  which  have  been 
discussed  above.  We  will  not  reqviw 
any  detailed  documentation  of  injury 
beyond  porchase  yolwwes  for  ovstomers 
wiwcn  oougnt  from  Pasco  s  retail 
stadiins.  See  Thorotoa  OdCorp.,  12 
DOei  85.112  (1984]. 

As  we  proposed,  we  will  use  a 
volumetric  system  to  distribule  the 
remaining  $110,215  ia  escrow  lo 
individoais  and  firms  who  purchased 
motor  gasoline  from  Pasco.  Under  this 
system,  a  successful  claimanf  s  refimd  is 
determined  by  multiplying  a  factoi; 
known  a«  the  volonetrac  refcind  aflMMnt, 
by  the  Bomber  of  gallons  of  hial 
purchased  by  the  clairaaoL'  The 
volumeti  K,  refund  amount  ia  the  average 
per^Uon  reftud  and  in  diia  oaae  etptals 
$0iJ0S751  per  gallon.*  IHjftential 
applicants  may  ase  this  fignre  lo 
estimate  the  re&inds  to  whtc^  diey  awy 
be  entitled. 

The  volumetric  presumption  assumes 
that  the  alleged  oveidHises  we» 
dispersed  evenly  in  aU  aales  of  jeaoliBe 
made  by  Pasco  during  the  consent  order 
period.  In  the  absence  of  better 
infoomliaB,  lUs  nsHiiytiwi  is  aowid 
because  the  DOE  price  regulatiaas 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  Hs  prices. 
Hotvever.  we  tlao  recognize  thai  the 
impact  oa  an  iadividnalpntdueer  atay 
have  been  greater  than  the  pro  rata 
anotuit  detei  iiiiiied  by  the  volumetric 
pnamnptfon.  Certain  purchasers  may 
beiieve  tiial  they  saffered 
disproportioBale  laiury  as  a  result  of  a 
Toai'a  pncing  practices  daring  the 
consent  order  period.  Any  such 
puvcAaser  may  file  a  refond  apphcadon 
leqnesting  an  amount  greater  dian  that 
calculated  asing  tlw  volametric 
presumption.  See  eg..  Sid  Ridtarxkou 
Co^Sioaxkmd  Pmpaae  Co,  12  DOE  \ 


'  A  volumetric  approach  is  afpoopriate  m  spraat 
istuad ptooBedin^  wberelkeOQEM  v^iUel* 
idealiTy  readily  those  ^tersont  who  may  be  el^giUe 
to  reeci»t  itAimis.  It  has  pr*ved  to  tw  an 
adrnJaigtaHm^mffkiuHmtellkti  far  ialofiiiiiii| 
whal  |M«|Mftian  «f  4tie  availaUe  aeUieaaiS  faa^  is 
ayaHable  toe»cb amcceatiuiciammtd.  llMi»t^rtes 
as  a  u8«ful  spprmimatian  of  injury  ior  ciaimaiitg 
who  are  vmMe  to  quant tfy  their  raiuTy. 

^This  RMriber  vanes  «1igMjr<Mn4iev(4ian«<ric 
CMtarpnyoMrf  ia  *e  rasa  ttal  auHlMr  waa 
— '--'-*--"T  ■'■■"■^  "^T  rn'ir-  tmuMtdfwmtM 
order  fumls  by  the  total  number  of  gallons  sold  by 
PaaootaaMari4ic)aMe*«r^MidiaMrdimng  ike 
conseM  «r4ar  pena4.  ia(t8e4  ■•  will  Avirie  Ibe 
Si  UUIS  aUacaled  la  raaoi'a  J«tail  «a«aa«s  ty 
19.164.807  gaTloBs  which  represents  Paico's  total 
sales  from  its  retail  stalioiTS  dnniQ  the perie4 
ifaylheeaBu 


SS^OM  (19M),  and  cases  cited  dwrem  at 
88.164.  Similariy.  purchasers  identified 
in  the  HlAandH  of  Pasco  as  having 
been  allegedly  overchai^ged  may  submit 
information  to  show  that  they  are 
entitled  to  larger  refunds  than  those 
indicated  in  the  Appendix.  If  latger 
dains  are  filed,  or  if  additional 
meritorious  dainw  are  received,  we  will 
ad|«st  the  figvres  listed  in  the  Appendix 
aoeordingly.  Actual  refunds  will  be 
deternrined  oidy  after  analyzing  aU 
appropriate  claims. 

m.  AppUcadoDs  for  Refund 

We  have  determined  that  by  asmg  the 
procedures  described  above,  we  can 
diatf^bate  die  Pasoo  consent  order  fsnds 
as  eqaitabiy  and  eFRciendy  as  possible. 
Accordingly,  we  will  now  actsept 
appKcadons  for  relumd  from  indfridoals 
and  firms  who  purchased  motor  gasoline 
from  Plasoo  between  November  1, 1973 
and  April  90, 1974.  As  we  proposed,  a 
pardon  of  dw  consent  order  funds  will 
be  distributed  lo  diose  firms  listed  ia  the 
Appendix  who  file  applications  for 
reilund  providing  diey  make  any 
necessary  dcmoiiiBtiations  of  infuiy.* 
We  wM  also  grant  refunds  lo  other 
eligible  culomers  of  the  consent  order 
firm  that  apply  for  refonds  and  oieet  our 
requirements. 

In  me  case  oi  one  individual 
purchaser  listed  in  nie  Appendix,  Harry 
Jordan,  die  copy  of  the  PDftO  sent  to  his 
last  known  oodsess  was  returned 
undelivered  by  tiw  Post  Office,  fai  an 
attempt  to  locate  niis  individual  and 
other  purdiasers,  we  wiH  provide  Pasco 
and  various  petroleum  dealers 
associations  in  the  Arizona  area  wtth 
copies  of  this  Decision  and  wiH  pubfisb 

dcccfil  niiornratlon  rcjAnnii^  uM  pmcnt 
location  of  tfin  cagtotner  for  a  period  of 
90  days  fron  ttw  date  of  poblioation  of 
VMS  ueowion  ano  vjroer  m  Qie  reosffm 
KegpKar. 

In  order  to  receive  a  refund,  each 
claimant  identified  in  the  AppencBx  will 
be  required  to  submit  either  a  schedule 
of  its  monthly  purchases  of  motor 
gasoline  from  Pasco  or  a  statement 
verifymg  that  it  purchased  motor 
gasoline  from  Pasco  and  is  wiHing  to 
rely  on  the  tlata  in  the  andit  file. 
PurchaseTS  not  raentined  by  Hie  ERA 
audit  will  be  reqtrired  to  provide  specific 
information  as  to  the  volume  of  motor 
gasoline  purchased,  the  date  of 


'Ttie  share  «f  the  eacrow  lund  atUrted  to  each 
firm  tMad  in  Itte  Appendix  represents  30  pevcenl  <tf 
the  aatMMl  eadh -SMS  aAegeAy  ««eroiafge4.  ItM  te 
(waaialaM  SMtk  <1k  lenaa  «f  Ae  caMBBl  aate. 
which  repnaeM  a  "pgg^itlnf  aeUleateBl  caoaiktf ing 
30percenl  of  the  total  auount  of^U^ed 
ovefthafges  identified  Ijy  t^e  aodit. 
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purchase,  and  the  extent  of  any  injury 
alleged. 

In  addition,  all  applications  must 
state: 

(1)  Whether  the  applicant  has 
previously  received  a  refud,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding; 

(2)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
perod.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund; 

(3)  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  DOE 
enforcement  or  private,  section  210 
actions.  If  these  actions  have  been 
concluded  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the 
matter.  If  the  action  is  still  in  progress, 
the  applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  must  keep  OHA  informed  of 
any  change  in  status  while  its 
Application  for  Refund  is  pending.  See 
10  CFR  205.9(d);  and 

(4)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information. 

Finally,  each  application  must  include 
the  following  statement:  "I  swear  (or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c):  18  U.S.C.  1001. 

All  application  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  fit)m  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
which  beheves  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  Case  No. 
HEF-0146  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Ave..  SW., 
Washington,  DC  20585. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Pasco  Petroleum  Company 
pursuant  to  the  consent  order  executed 
on  September  1, 1981,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  puWication  of 


this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  November  15. 1905. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Appendix 

P^isco  Petroleum  Companv.  Inc. 


Fim  purchasers 

Portion  (X 
amounl ' 

Ouiek  Petroleum  Compwiy.  2922  W.  Mviposa, 
Phoenix.  Arizona  85017 

S934 

Brenoan  Petrotaum  Comparty,  202  E.  Somh- 
em.  Mesa.  Anzooa  85202 - 

GavO-Tron.  6335  M  7lh  SMel.  Phoarn,  Ari- 
zona 85014. ._ _ 

22 
22 

Shepherd  Bros..  2724  W.  Glanndtfe.  Phoern. 
Anzona  85021 „ „ 

Harry  Jordan  « „ 

Wh.t.ng  Bros..  3301  N.  Haydan.  ScoUSdale. 

Anzona  85253 .._ 

Herb  Eads.  Box  41.  Late  HavBtu  CHy.  Arizona 

86403 _ 

42 

23 

2.573 

•Does  not  include  interest  Actual  refunds  wD  include 
interest  which  has  accrued  on  these  amounts  since  DOE 
received  the  Pasco  consent  orders  turxJs  on  August  27 
1981. 

"  As  noted  m  the  Decision,  a  copy  o«  Uie  P040  sent  lo 
Jordan's  lasl  know  address  was  returned  undelivered  by  the 
Post  Office  We  wN  accept  inforTnation  regardmg  the  present 
location  of  this  customer  for  a  period  of  90  days  from  Itie 
date  of  putAcation  of  this  MO  m  the  Federal  Regtetar. 

(PR  Doc  85-27960  Filed  11-21-85;  8:45  am] 
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Imptementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures  and 
Solicitation  of  Comments. 


summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $600,000  in  consent  order 
funds  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
•  the  settlement  of  enforcement 
proceedings  involving  Sigmor 
Corporation,  a  refiner  and  reseller  of 
petroleum  products  based  in  San 
Antonio,  Texas. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0581. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585,  (202)  252-2094. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the  '. 

Department  of  Energy.  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  Sigmor  Corporation 
which  settled  possible  violations  of  DOE 
price  controls  in  the  firm's  sales  of 
covered  petroleum  products  to  its 
customers  during  the  ]anuary  1973 
through  January  1981  period. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  consents  of  an  escrow  account 
funded  by  Sigmor  pursuant  to  the 
consent  order.  The  DOE  has  tentatively 
established  procedures  under  which 
purchasers  of  covered  products  during 
the  audit  period  may  file  claims  for 
refunds  from  the  consent  order  fund. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Parties  are 
requested  to  submit  two  copies  of  their 
comments.  Comments  should  be 
submitted  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register, 
and  should  be  sent  to  the  address  set 
forth  at  the  beginning  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  the  hours  of  1:00  to  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue,  S.W.. 
Washington.  D.C.  20585. 

Dated:  November  13. 1985. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Sigmor  Corporation 
Date  of  Filing:  May  6, 1985 
Case  Number:  HEF-0581 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  The  Subpart  V 
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process  Buir  be  used  «B  sitMtMiw ' 
DOB  is  aubie  teadiiy  toMoeitaiB  the 
penoDS  who  were  ia)«cd  or  tiie 
amouDts  tkat  Mdi  penons  may  be 
eligSie  to  reoove  as  a  lesolt  at 
eaianjemailpnKeetBngt.  See  Office  of 
Enforcement.  9  iX>E  1 32.553  at  e&JM 

1.  Background 

Sigmor  Corporation  (Sigmor)  is  now  a 
subsidiaiy  of  Diamood  SkanuocL 
However,  duriAg  the  cooseot  order 
period.  Oiaaiond  Shaiorock  was 
Sigmor 's  anajor  supplier  of  motor 
gasoliaa  Sigmor's  reseller  operation 
was  oomprised  of  Sigmor  Corporation 
and  Hoiistoa  Electronic  and  Processiog 
Company  (HEPCO),  which  Sigmor 
acquired  in  1970.  Its  retail  operation  was 
comprised  of  830  service  slatioas  (530 
Sigmor  Service  Stations  and  400 
Autotronic  Service  Stations]  owned  and 
operated  by  Sigmor.  In  1978,  Sigmor 
opened  its  own  refinery  in  Three  Rivers. 
Texas.  At  that  time^  Sigmor  Refining 
Company,  a  subsidiary  of  Sigmor 
Corporation,  began  suplylng  motor 
gasolme  and  other  petroleum  products 
to  its  own  service  stations  as  well  aS 
additional  customers.  In  1978,  Sigmor 
Corporation  also  acqaired  additional 
service  stations  from  Autotronic 
Systems.  Inc. 

Daring  the  period  of  federal  corrtrols, 
Sigmor  was  a  resener-relailer  of  motor 
gasoline  as  weH  as  a  refiner  of  crude  oil 
as  those  terms  were  defmed  in  10  CFR 
Part  212.  A  DOE  audit  of  Sigmor's 
records  revealed  possible  regulatory 
violations  with  respect  to  the  firm's 
pricing  of  motor  gasoHne  durhtg  the 
period  fanwary  1. 1«^  through  fanuary 
28, 1961  |th«  consent  order  period).  To 
«*(t4e  aH  daims  and  disputes  between 
Sigmor  and  the  DOE  regarding  the  firm's 
pricing  of  refiiwd  products  dwrrng  Ae 
period  January  1. 1973  through  faneary 
28. 1981.  Sigmor  and  the  DOE  entered 
into  a  consent  order  on  December  8, 
1983.  Under  the  terms  of  the  consent 
order.  Sigmor  remitted  $600jQ00  to  tike 
DOE  on  January  4,  WQi.  That  sum  is 
being  held  in  an  interest  bearing  escrow 
aocojint  «?6tablished  with  the  United 
States  Treawjry  pending  a  determination 
of  its  proper  distribution.  As  of 
September  30, 1985.  the  Sigmor  escrow 
acoount  had  earned  $102,802.38  in 
interest.  This  Proposed  Decision 
concerns  the  distribution  of  the  $600,000 
that  *wa8  deposited  m  the  escrow 
account,  plus  the  accrued  interest 

IL  Juiisdicfian 

The  DOC  procedural  regutations  set 
forth  general  guidelines  by  which  the 
Of£toe  of  Heariogfi  and  Appe»i»  may 
formulate  a  plan  for  distribating  fundM 


received  as  a  result  of  an  enforoement 
prooeediag.  lOCFR  l>art  205.  Sid^pait  V. 
The  Subpart  V  prooess  may  be  vtsed  in 
aituations  where  the  Department  is 
unable  to  leadily  identi^  persons  who 
were  iafured  by  regalalory  violatiom  or 
to  readily  .ascertain  the  aanunt  of  the 
refaad  tbey  are  etipble  to  leoeive.  10 
CFR  aaction  aoSuZn.  Ae  dtsowsed 
below,  we  have  determined  tiwt  the 
underijring  Sipaar  pricing  practicea 
afieded  aH  of  the  fina's  entoaen. 
Under  these  drcnantanoea.  Subpart  V 
provides  a  aedkaniam  for  adneviag 
nealiMiaB  to  persons  rajared  by 
Sipnor's  practices.  The  Office  of 
Heauings  and  Appeals  witi  theneCore 
accept  jarisdietioa  over  the  funds  at 
issue. 

HI.  Proposed  Refund  Procedures 

A  Refuads  to  ideniifiabie  J^itvhaaen 

We  propose  that  the  Sigmor  consent 
order  funds  be  distributed  to  dahnants 
who  satisfactorily  demonstrate  that  they 
were  infured  by  Sigmor's  alleged  pricing 
violations.  The  information  avaiiaMe  to 
us  at  this  time  regarding  Sigmor's 
operations  during  the  aiudit  period 
provides  names  and  addresses  of  the 
customers  of  Sigmoids  refining  division 
(Sigmor  Refining  Cootpany]  bat  not  ^ 
names  of  purchasers  at  Sigmoids  930 
retail  outlets.  The  products  soW  at  these 
outlets  consisted  primarily  of  motor 
gasoline  and  were  sold  by  Sigmor 
serrioe  stations  and  Fill  'em  Fast 
gasofoie  stations.  These  stations  were 
located  in  Texas.  Louisiana.  Cahfomia, 
Pennsylvania,  Virginia,  Colorado. 
Georgia,  Tennessee,  Washin^on  and 
eleven  other  states. 

From  our  research,  we  believe  that  the 
claimants  in  this  proceeding  wiH  fall 
into  the  foUowing  categories:  (1) 
Resellers  (including  retailers),  and  (2) 
firms,  individuals,  or  organizations  that 
were  consumers  (end-usersj.  TTie 
petroleum  products  purchased  by  these 
claimants  were  purchased  either 
directly  from  Si^nor  or  from  other  firms 
in  a  cfenn  of  (fistribution  leading  back  to 
Signnr.  hi  order  to  receive  a  re^wtd, 
each  daimant  witt  be  required  to  submit 
a  schedule  of  its  monthly  purchases  of 
Sigmor  petroleum  products  for  the 
period  fannary  1, 1973  through  {anaary 
28. 1981. » If  the  products  were  not 
purchased  directly  from  Sigmor,  the 
claimant  must  include  a  statement 
setting  forth  its  reasons  for  betieving  the 
pnxlact  originated  with  Sigmor.  In 


addition,  a  reaeWer  or  retailer  tfiat  files  a 
claim  win  tje  ref^oireo  to  estaWtsh  that  it 
was  inpnec  oy  \nc  aH^jeo  overcitai^ges* 
To  make  this  showing,  a  readier  or 
retailer  daimawt  wfll  be  required  to 
show  that  it  nwintaioed  *^nnks"  of 
unrBOO^^ereo  mcre&secl  prouuct  costs  tn 
order  to  demonstrate  that  it  did  not 
snbaequently  recover  those  eosts  by 
increashig  its  prices.  See  Office  of 
Enfomement,  It)  DOE  1 654)29  at  88.125 
(1962). 

As  m  many  prior  special  refund  cases, 
we  will  adopt  certain  presumptions. 
First,  we  will  adopt  a  presumption  that 
Ine  ancged  orerdtarges  were  dispersed 
equaly  in  aH  sales  of  products  made  by 
Sigmor  during  the  consent  order  period. 
OHA  has  referred  to  Ais  presumption  in 
the  past  as  a  volumetric  reftmd  amonnl 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  daims. 

Presnmptioss  in  refund  cases  are 
specifically  authorized  by  applicable 
E)OE  procedural  regulations.  Section 
205.282(e]  of  tiwse  regulations  states 
that: 

lijii  pgtahlighing  alaodatda  and  fKocediuet 
for  implementing  refund  disbihutianA,  Ibe 
Office  of  Hearings  and  Appeals  shaB  take 
into  account  the  desirability  of  dtstribufing 
the  refcnds  in  an  efficient,  effectire  and 
equitable  manier  and  rwolviag  to  the 
maximMfi  exteal  practicat^le  all  oiiUUiiding 
claiov.  la  aider  to  do  as.  Hk  ataB^ards  Car 
evaluattoaof  individaaisciaian  aairhe 
based  upon  a^^fa^rmte  | 


'  In  fane  nw.  t»eaAsg«il  »n4  h«l  «t)  were 
depee«late4.  CoBgp^awiiy.  ittey  were  tM<  Mibi««t  to 
any  type  «f  prior  o9n*ra)  after  *4S  Arte.  Therefere. 

these  ptioimots  9  Ittey  were  pimlused  vtttir  Itme 
1976. 


10  era  a05.292{e).  The  presumptions  we 
will  adopt  in  this  case  are  used  to  peimit 
claimants  to  partaoipnto  in  the  refmd 
process  without  tnouring  disproportinale 
expenses,  and  to  enable  the  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  poeintile  m  view  of 
the  lintod  reaoaroes  availaUe. 

The-pro  rata,  or  voJumetric,  reftmd 
presumption  assumes  that  alleged 
overcharges  were  spread  e<)na1ly  over 
all  gallons  of  produd  marketod  by  a 
particular  firm.  In  Ae  abeence  of  better 
informatioa,  this  assumption  is  sound 
because  tfie  DOE  price  regulations 
generafly  required  a  regtdated  firm  to 
account  for  iDoreased  coals  on  a  firm- 
Mfioe  basis  in  detcs mining  its  prices. 
Howe^wr,  we  also  reoognire  that  the 
impact  on  an  individual  purchaser  oouM 
have  been  greater,  and  any  purdiaser  is 
a  Bowed  to  file  a  refund  application 
based  on  a  daim  that  it  bore  a 
disproportionato  share  of  the  aHeged 
overdtarges.  See.  e.g.,  Sid  Richankoa 
Carbon  amf  Gasoline  Co.  and 
Richanhon  Prodvcte  Co./Siouxland 
Propane  Co^  12  DOE  |  f&fJSA  (MMj  and 
bases  died  therein  at  98,164. 

Tbe  presumption  that  claimants 
seeking  smaBer  refunds  were  injured  by 
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the  pricing  practices  settled  in  the 
Sigmor  consent  order  is  based  on  a 
number  of  considerations^  See  e.g..  Uban 
on  Co..  9  DOE  \  82.541  (1982).  As  we 
have  noted  in  many  previous  refund 
decisions,  there  may  be  considerable 
expenses  involved  in  gathering  the  types 
of  data  needed  to  support  a  detailed    - 
claim  of  injury.  In  order  to  prove  such  a 
claim,  an  applicant  must  compile  and 
submit  detailed  factual  information 
regarding  the  impact  of  alleged 
overcharges  which  took  place  many 
years  ago.  This  procedure  is  generally 
time-consuming  and  expensive,  and  in 
the  case  of  small  claims,  the  cost  (to  the 
OHA)  of  analyzing  it,  may  be  many 
times  the  expected  refund  amount. 
Failure  to  allow  simplified  application 
procedures  for  small  claims  could 
therefore  operate  to  deprive  injured 
parties  of  the  opportunity  to  obtain  a 
refund.  The  use  of  presumptions  is  also 
desirable  from  an  administrative 
standpoint,  because  it  allows  the  OHA 
to  process  a  large  number  of  routine 
rehind  claims  quickly  and  use  its  limited 
resources  more  efficiently.  Finally,  these 
smaller  claimants  did  purchase  covered 
products  from  Sigmor  and  were  in  the 
chain  of  distribution  where  the  alleged 
overcharges  occurred.  Therefore,  they 
bore  some  impact  of  the  alleged 
overcharges,  at  least  initially.  The 
presumption  eliminates  the  need  for  a 
claimant  to  submit  and  the  OHA  to 
analyze  detailed  proof  of  what 
happened  downstream  of  that  initial 
impact. 

Under  the  presumptions  we  are 
adopting,  a  reseller  or  retailer  claimant 
will  not  be  requried  to  submit  any 
additional  evidence  of  injury  beyond 
purchase  volumes  if  its  refund  claim  is 
below  a  threshold  level.  Previous  OHA 
refund  decisions  have  expressed  the 
threshold  either  in  terms  of  a  ceiling  on 
purchases  from  the  consenting  firm  or  as 
a  dollar  refimd  amount.  However,  in 
Texas  Oil  &  Gas  Corp..  12  DOE  \  85.069 
(1984).  we  noted  that  describing  the 
threshold  in  terms  of  a  dollar  amount 
rather  than  a  purchase  volume  figure 
would  better  e^ectuate  our  goal  of 
facilitating  disbursements  to  applicants 
seeking  relatively  small  refunds.  Id.  at 
88.210.  We  believe  that  the  same 
approach  should  be  followed  in  this 
case.  The  adoption  of  a  threshold  level 
below  which  a  claimant  is  not  required 
to  submit  any  further  evidence  of  injury 
beyond  volumes  purchased  is  based  on 
several  factors.  As  noted  above,  we  are 
especially  concerned  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 


this  case,  we  believe  that  the 
establishment  of  a  presumption  of  injury 
for  all  claims  of  $5,000  is  reasonable.* 
See  Texas  Oil  &  Gas  Corp..  supra;  Office 
of  Special  Counsel:  In  the-Matter  of  ■  •  • 
Conoco,  Inc..  Jl  DOE  f  85,226  (1984)  and 
cases  cited  therein. 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Office  of 
Enforcement.  Economic  Regulatory 
Administration:  In  the  Matter  ofPVM 
Oil  Associates,  Inc..  10  DOE  ^  85,072 
(1983):  see  also  Texas  Oil »  Gas  Corp.. 
12  DOE  at  88,209  and  cases  cited 
therein.  We  have  therefore  concluded 
that  end-users  of  Sigmor  petroleum 
products  need  only  document  their 
purchase  volumes  from  Sigmor  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

We  believe  that  if  a  reseller  or  retailer 
made  only  spot  purchases  from  Sigmor, 
it  is  not  likely  to  have  suffered  an  injury. 
As  we  have  previously  stated  with 
respect  to  spot  purchasers: 

(Tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Office  of  Enforcement.  8  DOE  ^  82,597 
(1981)  at  85,396-97.  We  believe  the  same 
rationale  is  true  in  the  present  case. 
Accordingly,  a  spot  purchaser  which 
files  a  claim  should  submit  additional 
evidence  to  establish  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  Sigmor  petroleum  products.  See 
Amoco  at  88,200. 

A  successful  refund  applicant  will 
receive  a  refund  based  upon  a 
volumetric  method  of  allocating  refunds.   ■ 
Under  this  method,  a  volumetric  refund 


amount  is  calculated  by  dividing  the  ., 
settlement  amount  by  our  estimate  of  .' 
the  total  gallonage  of  products  covered , 
by  the  consent  order.  In  the  present 
case,  b^sed  on  the. information  available 
to  us  at  this  time,  the  volumetric  refund 
amount  is  $0.000134  per  gallon,^ 
exclusive  of  interest.  As  of  September 
30, 1985,  accumulated  interest  increased 
the  volumetric  refund  amount  to 
$0.000157. 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15.00  for  first  stage  claims.  We  have 
found  through  our  e;cperience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refunds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  \  82.541  at  85,225  (1982). 

Detailed  procedures  for  filing 
applications  will  be  provided  in  a  final 
Decision  and  Order.  Before  disposing  of 
any  of  the  funds  received  as  a  result  of 
the  consent  order  involved  in  this 
proceeding,  we  intend  to  publicize 
widely  the  distribution  process  to  solicit 
comments  on  the  proposed  refund 
procedures  and  to  provide  an 
opportunity  for  any  affected  party  to  file 
a  claim.  The  information  currently 
available  to  us  provides  the  names  and 
addresses  of  at  least  some  of  the  Sigmor 
Refinery  customers.  It  does  not, 
however,  provide  the  names  and 
addresses  of  Sigmor's  Service  Station 
customers.  Therefore,  in  addition  to 
publishing  notice  in  the  Federal  Register, 
notice  wall  be  provided  to  the 
Independent  Gasoline  Marketers 
Council,  the  Petroleum  Marketers 
Association  of  America,  the  Service 
Station  Dealers  of  America,  the  National 
Association  of  Truck  Stop  Operators, 
and  the  Society  of  Independent  Gasoline 
Marketers  of  America.  These 
organizations  should  be  helpful  in 
advising  potential  claimants  of  this 
proceeding. 

B.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of,  undistributed  funds  could  be 
distributed  in  a  number  of  different 
ways.  For  example,  the  funds  may  be 
distributed  through  plans  formulated  by 
state  governments  to  benefits  consumers 
who  were  likely  injured  by  Sigmor's 


'  Resellers  whose  total  purchases  during  the 
period  for  which  a  refund  is  claimed  who  cannot 
establish  that  they  did  not  pass  through  price 
increases,  or  who  limit  their  claims  to  the  threshold 
amount,  will  be  eligible  for  refunds  of  the  $5,000 
threshold  amount. 


'According  to  information  available  to  us.  during 
the  consent  order  period.  Sigmor  sold  4.483.510.464 
gallons  of  regulated  petroleum  products.  The 
volumetric  refund  amount  is  obtained  by  dividing 
the  amount  remitted  by  Sigmor  by  this  volume 
amount.  S600.000  divided  by  4.483.510.464  gallons^  - 
$.000134  per  gallon). 
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alleged  overcharges.  Se6,  e.g.,  Northeast 
Petroleum  Industries.  11  DOE  ^  85.199 
(1983)  what  should  be  done  with  any 
remaining  funds  until  the  first  stage 
refund  procedure  is  completed.  We 
encourage  the  submission  of  comments 
containing  proposals  for  alternative 
distribution  schemes. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Sigmor 
Corporation  pursuant  to  the  consent 
order  executed  on  December  8. 1983  will 
be  distributed  in  accordance  with  the 
foregoing  Decision. 

IFR  Doc.  8&-27961  Filed  11-21-^;  8:45  am) 
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ENVIRONMENTAL  PROTECTION  • 
AGENCY 

[PP  4G2979/T500;  PH-FRL  2919-11 

American  Cyanamid  Co.;  Renewal  of 
Temporary  Tolerance 

Correction 

In  PR  Doc.  85-26448  beginning  on  page 
46176  in  the  issue  of  Wednesday. 
November  6, 1985,  make  the  following 
corrections: 

1.  On  page  46176,  in  the  third  column, 
in  the  fourth  line  of  the  SUMMARY, 
"methyl4"  should  read  "methyl-4":  and 

2.  On  page  46177,  in  the  first  column, 
in  the  sixth  line  of  the  first  paragraph  of 
the  "SUPPLEMENTARY  INFORMATION", 
"252.  214"  should  read  "252,214". 

WLLINQ  COOE  1S0S-43-M 


(OPTS-59741;  TSH-FRL  2928-6) 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  ft-otection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  pprson  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  ,90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  PR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  PR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
are  reviewed  by  EPA  within  21  days  of 


receipt.  This  notice  announces  receipt  of 
two  such  PMNs  and  provides  a 
summary  of  each.  ) 

dates:  Close  of  Review.  Period: 

Y  86-33— November  28, 1985. 

Y  86-34— December  2. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-611,  401  M  St.. 
SW.,  Washington,  DC  20460.  (202-382- 
3725). 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions    ' 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y8fr-33 

Manufacturer.  Ceianes^  Engineering 
Resins. 

Chemical.  (G)  Acetal  copolymer. 

Use/Production.  (S)  Industrial 
thermoplastic  engineering  resin  used  in 
material  handling,  automotive, 
appliance,  electrical,  plumbing, 
agricultural  and  hardware  applications. 
Prod,  range.  Confidential. 

Toxicity  Data.  Irritation:  Skin — Not  a 
primary  irritant;  Skin  sensitization:  Non- 
sensitizen  U.S.P.  tissue  test.-  No 
significant  difference  between  the  test 
and  blank  extracts. 

Exposure.  Confidential. 

Environmental  Release/ Disposal.  No 
release. 

Y86-34 

Manfacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Maieated  rosin  ester 
modified  with  alkyl  phenol 
formaldehyde  condensate. 

Use /Production.  (S)  Industrial  printing 
ink  vehicle.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  November  18, 1985. 

Linda  A.  Travers, 

Acting  Director,  Information  Management 
Division. 

jFR  Doc.  B5-27898  Filed  11-21-85;  8:45  am| 

BIU.ING  CODE  6S60-50-M 


10PTS'5159«;  TSH-FRL  292S-7) 

Certain  CtienUcals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  Bt  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Renter 
OF  MAY  13. 1983  (48  PR  21722).  This 
notice  announces  receipt  of  thirty-two 
PMNs  and  provides  a  summary  of  each. 
dates:  Close  of  Review  Period: 
P  86-168— February  2, 1988. 
P  86-142,  86-143  and  86-144— February 

5, 1986. 
P  86-145,  86-146,  86-147.  86-148,  86-149. 

86-150,  86-151,  86-152,  86-153.  86-154. 

86-155.  86-156.  86-157,  86-158  and  86- 

159— February  9, 198a 
P  86-160,  86-161,  86-162,  86-163,  86-164 

and  86-165— February  10. 1986. 
P  86-166.  86-167.  86-169.  86-170,  86-171. 

86-174  and  86-175— February  11. 1986. 

Written  comments  by: 
P  86-168— January  3. 1986. 
P  86-142,  86-143  and  86-144— January  5. 

li»88. 
P  86-145,  86-146.  86-147,  86-148,  86-149. 

86-150,  86-151,  86-152,  86-153,  86-154, 

86-155,  86-156.  8ft-157,  86-158  and  86- 

159— January  10, 1986. 
P  86-16a  86-161,  86-162.  86-163.  86-164 

and  86-165— January  11. 1986. 
P  86-166,  86-167.  86-169,  86-170,  86-171, 

86-174  and  86-175— January  12. 1986. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51598]  ■  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Confidential 
Data  Branch.  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201,  401  M  St.,  SW,  Washington,  DC 
20460.  (202)  382-3.532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 


BEST  COPY  AVAILABLE 
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extracted  from  the  nan-oonBdentia) 
version  of  the  submission  provided  by 
the  maRufaclurer  on  tb*  PM^  received 
by  EPA.  The  complete  non-coafkiential 
documeot  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

PM-142 

Importer.  Nuodex.  Inc. 

Chemfcaf.  (G)  Etfioxytated  fetty  acid 
amino  esters. 

Use/Import.  (S)  Industrial 
intermediate  for  polyamide- 
manufacturing.  Import  range.  700-2.100 
kg/yr. 

Toxicity  Data.  Acute  oral:  >  10.000 
mg/kg;  Irritation:  Skin— Extreme  irritant; 
Eye — Non-irritant;  Ames  test:  Non- 
mutagenic. 

Exposure.  No  exposure. 

Environmental  Re/eose/Disposai.  No 
release.  Disposal  by  biological  waste 
water  treatment  plant 

P  8fr-143 

Importer.  Nuodex,  Inc. 

Chemical.  (G)  Heavy  metal-containing 
silicate  catalyst. 

Use/Import.  (S)  Site-limited  catalysis. 
Import  range.  20.000-100,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  10,000 
mg/kg:  Irritation:  Skin— Non-irritant; 
Ames  test:  Non-mutagenic. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P 86-144 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  polyol  ester  of 
normal  and  branched  chain 
monocarboxylic  acidsi. 

Use/Production.  [GJ  Dispersive  use. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

P 86-145 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resia 

Use /Import  (G)  Ink  additive.  Import 
range.  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConGdenlial. 

En  V  iron  mental  Release/Disposal. 
Confidential. 

P  86-146 

Importer.  Confidential. 

Chemical  (G)  Polyamide  resin. 

Use/Import.  (G)  Ink  Additive.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
CoofideBtiaL 


Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Ia^tort  (G)  Ink  Additive.  Import 
range.  ConHdentiai. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Enrironmental  Release/ Dmpoual 
Confidential. 

P 86-148 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Import.  (G)  Ink  Additive.  In^>ort 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential. 

P  86-140 

Importer  Confidential. 

Chemical  (G)  Polyamide  resm. 

Use/Import  (G)  Ink  Additive.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P86-150 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  chloride/vinyl 
acetate  terpolymer. 

Use/Production.  (S)  Component  of 
magnetic  tape  marine  and  maintenance, 
wood  and  metal  coating  and  printing  ink 
formulations.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  86-151     , 

Manufacturer.  Confidential. 

Chemical.  (G)  Metal  salt  of 
alkylphenol  sulfides  phosphosulfurized 
polyalkene  complexes. 

Use/Production,  (G)  Lubricant 
additive.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  86-152 

Manufacturer.  Confidential. 
Chemical.  (S)  2-Hydroxyethyl 
trialkylacetate  with  carbon  numbers  of 

ClO Cl2. 

Use/Production.  [G)  Chemical 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral-  >5  g/kg: 
Acute  dermal:  >  3.16  g/kg;  Irritation: 
Skin — Moderate.  Eye — Irritant. 

Exposure.  Manufacture:  dermal. 


Eariroaatental  Release/Disposal. 
Release  to  air  and  water.  Displosal  by 
secondary  biological  treatment.  ' 

P86-153 

Manufacturer.  ConfidentiaL 

Chemical  (S)  2-Hydroxyethyt 
trialkylacetate  with  carbon  numbers  ef 
Cii — Cij. 

Use/Production.  [C]  Chemical 
intermediate.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  oraL  >  5  g/kg: 
Acute  dermal:  >3.16g/kgu  Irritatioo: 
Skin — Moderate.  Eye — Irritant.  - 

Exposure.  Manufacture:  dermal. 

Environmental  Release /Disposal. 
Release-to  air  and  water.  Disposal  by 
secondary  biological  treatment. 

P  86-154 

Mo/ju/oc/urer'vConfidential. 
Chemical.  (S)  2-Hydroxyethyl 
trialkylacetate  with  carbon  numbers  of 

Ci2 Cij. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >5  g/kg; 
Acute  dermal:  >3.16  g/kg;;  Irritation: 
Skin — Moderate,  Eye — Irritant 

Exposure.  Manufacture:  dermal. 

Environmental  Release/ Disposal. 
Release  to  air  and  water.  Disposal  by 
secondary  biological  treatment 

P86-155    - 

Manufacturer.  ConfidentiaL 
Chemical.  |S)  2-Hydroxyethyl 

trialkylacetate  with  carbon  numbers  of 

Cl3 Cl6. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  IKLCxAe  maX-  > 5  g/kg; 
Acute  dermal:  >  3.16  g/kg;;  Irritation: 
Skin — Moderate,  Eye — Irritant. 

Exposure.  Manufacture:  dermal. 

Environmental  Release /Disposal. 
Release  to  air  and  water.  Disposal  by 
secondary  biological  treatment 

P  86-156 

Manufacturer.  Hewlett-Packard 
Company. 

Chemical.  (G)  Food  black  #2.  new  salt 
form. 

Use/Produclion.  (S)  Consumer  ink  for 
thermal  ink-)et  printing  on  paper.  Prod, 
range.  1,034-  1,500  kg/yr. 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Acute  dermal:  10  mL/kg;  Irritation: 
Skin — Non-irritant:  Eye — Non-irritant; 
Ames  test:  Non-mutagenic;  Skin 
sensitizer.  Sensitizer,  Biological 
corrosivity:  Non-corrosive. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  Z  hrs/da,  up  to 
aeo  da/yr. 
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Environmental  Release/Disposal 
Trace  release  to  water.  Disposal  by 
POTW  and  incineration. 

P 86-157 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Amine  functional 
polyamide. 

Use/Production.  (S)  Curing  agents  for 
ipoxy  resins.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  50  hrs/yr. 

Environmental  Release/Disposal.  1  to 
5  kg/batch  released  to  land.  Disposal  by 
incineration  and  landfill. 

P 86-158 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylchlorosilane. 

Use/Production.  (S)  Intermediate. 
Prod,  range.  Confidential. 

Toxicity  Data.  Ames  test:  Negative. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  .25  hr/da,  up  to 
0.5  da/yr. 

Environmental  Release/Disposal.  0.2 
kg  incinerated! 

P  86-159 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylchlorosilane. 

Use/Production.  (S)  Intermediate. 
Prod,  range.  Confidential. 

Toxicity  Data.  Aities  test:  Negative. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  .25  hr/da,  op  to 
0.5  da/yr. 

Environmental  Release /Disposal.  0.2 
kg  incinerated. 

P  86-160 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Methylene  diphenylene 
diisocyanate  polyol  perpolymer. 

Use/Production.  (S)  Polyurethane 
elastomer  for  industrial  components. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer  dermal  and 
inhalation.       ^ 

Environmental  Release/Disposal. 
Less  that  1  to  .<100  kg/batcb  released  to 
air  and  water.  Disposal  by  incineration 
and  navigable  waterway  after 
treatment. 

P  86-161 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  tall  oil  fatty 
acids  with  carbomonocyclic  acids, 
polyols  and  a  carbomoncyclic 
anhydride. 

Use/Production.  (G)  Intermediate. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 


Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  88 
workers,  up  to  8  hrs/da,  up  to  117  da/yr. 

Environmental  Release/Disposal.  0.1 
to  134  kg/batch  released  to  land. 
Disposal  by  incineration  and  landfill. 

P 86-162 

Manufacturer.  ConHdential. 

Chemical.  (G)  Acrylated  polymer  of 
tall  oil  fatty  acids  with  carbomonocyclic 
acids,  polyols  and  a  carbomonocyclic 
anhydride. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  Prod,  range. 
215.000-835.00  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  42 
workers,  up  to  8  hrs/da,  up  to  250  da/yr. 

Environmental  Release/Disposal.  4  to 
110  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P8fr-163 

Manufacturer  Confidential. 

Chemical.  (G)  Methacrylated  polymer 
of  tall  oil  fatty  acids  with 
carbomonocyclic  acids,  polyols  and  a 
carbomonocyclic  anhydride. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  I^d.  range. 
230.00Q-837.00  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  43 
workers,  up  to  8  hrs/da.  up  to  250  da/yr. 

Environmental  Release/Disposal  3  to 
94  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P 86-164 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (G)  1  mol  of  caprolactone 
modified  by  hydroxyethyl  methacrylate. 

Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range.  Confidential. 

Toxicity  Data.  Ames  test:  Negative. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-165 

Manufacturer  Confidential. 

Chemical.  (G)  Alkyd  modified  vinyl 
copolymer. 

Use/Production.  (S)  Industrial  high 
solids  polymer  for  use  in  low  V.O.C. 
coatings  for  machinery  and  metal  parts. 
Prod,  range.  36,000-72,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  woricers,  up  to  4  hrs/da,  up  to  3 
da/yr. 

Environmental  Release/Disposal. 
Less  than  V*  of  15  kg/batch  of  released 
to  air. 


P 86-166 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  glycol 
oligoesters  of  aromatic  dicarboxylic 
acids. 

Use/Production.  (S)  Component  for 
polyurethane  foam  insulating  material 
Prod,  range.  2,700,000-4,500.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  18  workers,  up  to  4  hrs/da,  up  to 
100  da/yr. 

Environmental  Release/Disposal.  5  to 
30  kg/batch  released  to  control 
technology.  Disposal  by  incineration. 

P  86-167 

Manufacturer.  Confidential. 

Chemical.  [G]  Mixed  glycol 
oligoesters  of  aromatic  dicarboxylic 
acids. 

Use/Production.  (S)  Component  for 
polyurethane  foam  insulating  material 
Prod,  range.  2,300,000-4,500,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  a 
total  of  18  workers,  up  to  4  hrs/da.  up  to 
100  da/yr. 

Environmental  Release /Disposal.  5  to 
30  kg/batch  released  to  control 
technology.  Disposal  by  incineration. 

P  86-168 

Manufacture.  Confidential. 

Chemical.  (S)  Polymer  of  phthalic 
anhydride.  2.2,4-trimethylrl3- 
pentanediol  2,2>-oxybis  (ethanol),  2- 
ethyl  hexanol,  triphenylphosphite  and 
Fascat  4100. 

Use/Production.  (S)  Site-limited  and 
industrial  polymer  for  general  metal 
finishing.  Prod,  range.  100,000-250,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  13 
workers,  up  to  1  hr/da,  up  to  36  da/yr. 

Environmental  Release/Disposal  .5 
to  40  kg/da  released  to  air  and/or  land. 
Disposal  by  incineration  or  sanitary 
landfill. 

P86-169 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymeric 
iwlyisocyanate  polyol  prepolymer. 

Use/Production.  (S)  Industrial  coating. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal. 
Less  than  1  kg/batch  released  to  air. 
Disposal  by  off-site  incineration. 
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P  86-170 

Manufactarer.  The  Dow  Chemical 
Company. 

ChemicoL  (G)  Polymeric 
polyisocyanate  polyol  prepoiymer. 

Use/Production.  (S)  Industrial  coating. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

En  vironmental  Release/Disposal. 
Less  than  1  kg/batch  released  to  air. 
Disposal  by  off-site  incineration. 

P 86-171 

Manufacturer.  Weslvaco  Corporation. 

Chemical.  (G)  Modified  tall  oil 
polyalkylene  polyamine. 

Use/Production.  (G)  Asphalt 
emulsifier.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  0.2  g/kg; 
Irritation:  Skin  Corrosive  irritant,  Eye- 
Severe. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  secondary 
waste  water  treatment  plant. 

P  86-174 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Polymeric 
polyisocyanate  poiyol  prepoiymer. 

Use /Production.  (S)  Industrial  coating. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal. 
Less  than  1  kg/batch  released  to  air. 
Disposal  by  off-site  incineration. 

P 86-175 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical.  |G)  Polymeric 
polyisocyanate  polyol  prepoiymer. 

Use/Production.  (S)  Industrial  coating. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal. 
Less  than  1  kg/batch  released  to  air. 
Disposal  by  off-site  incineration. 

Dated:  November  16. 1985. 

linda  A.  Travers. 

Acting  Director.  Information  Management 
Division. 

jFR  Doc.  85-27899  Filed  11-21 -«5;  8:45  ami 
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1 

Enviroaarantal  Impact  Statem«nts; 
Availabmty 

Resportaibfe  Agency:  Office  of  Federal 
Acttvities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  filed  November  11, 1985 
Through  November  15, 1985  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  850436,  Final,  COE,  MO. 
Hannibal  Local  Flood  Protection  Plan, 
Mississippi  River  and  Bear  Creek. 
Marion  County,  Due:  December  23. 

1985.  Contact:  Dick  Makinen  (202) 
272-0121, 

EIS  No,  850499.  Draft  FHW,  DE.  US  13 
Relief  Route  Construction.  DE-7  to  US 
1 13/US 13.  Kent.  New  Castle,  Sussex 
Cos..  Due:  January  6. 1986.  Contact: 
Gooden  Warren  (302)  734-5323. 

EIS  No.  850500,  Draft.  FAA.  CO. 
Stapleton  International  Airport 
Runway  Expansion.  Approval.  Denver 
County,  Due:  January  21, 1986, 
Contact:  Robert  Bielek  (303)  340-5546. 

EIS  Na  850501.  Draft  CDa  IL.  Decatur 
Historic  District  Development. 
Demolition.  Rehabilitation  and 
Construction.  CDBG.  Macon  County. 
Due:  January  6, 1986,  Contact:  H.  P. 
Blus  (312)  353-2977. 

EIS  No.  850502.  Final.  COE.  WV,  Island 
Creek  fiasin  Flood  Control  Plan, 
Guyandotte  River,  Logan  County,  Due: 
December  23, 1985,  Contact  K. 
Richard  Edwards  (304)  529-5634. 

EIS  No.  850503.  Final  COE,  NV,  Tmckee 
Meadows  ( Reno-Sparks  Metropolitan 
Area),  Recreation  and  Flood  Control 
Plan,  Washoe  County,  Due:  December 
23, 1965  Contact:  Allan  Oto  (916)  440- 
2360. 

EIS  No.  850504.  Draft,  AFS,  MI.  Ottawa 
National  Forest.  Land  and  Resource 
Management  Plan,  Due:  Februarj'  28, 

1986,  Contact:  Joseph  Zylfnski  (906) 
932-1330. 

EIS  No.  850505,  Final,  BLM.  CA.  Pacific 
Texas  Pipeline  Project,  Construction 
and  Operation,  Due:  December  23. 
1985,  Contact:  William  Haigh  (714) 
351-6428. 

EIS  No.  850506,  Final,  USA.  LA.  Fort 
Polk  Multipurpose  Range  Complex. 
Construction  and  Operation.  5th 
Infantry  Division  (Mechanized). 
Vernon  Parish,  Due:  December  23. 
1985,  Contact:  Stephen  Parris  (318) 
535-7008. 

EIS  No.  850507.  Final,  FHW.  MA.  Third 
Harbor  Tunnel/I-90  Extension.  1-93  to 
East  Boston.  Suffolk  County.  Due: 
December  23. 1985.  Contact:  Edwin 
Holahan  (617)  494-2469. 


Amaiwbd  Noboa 

EIS  No.  850480,  Draft,  COE.  A7,  Clifton 
Flood  Control  Ptan,  San  Francisco 
River,  Greenlee  County,  Due: 
December  9, 1985,  Published  FR  11-8- 
85 — Incorrect  state. 

Dated:  November  la  1985. 
William  D.  Dickerson, 

Acting  Director,  Office  of  Federal  Activities. 
|FR  Doc.  84-27956  Filed  11-21-85;  8:45  an)  ' 
BILUIIO  copt  vs»o  n  u 


[ER-FRL-2928-5] 

Environmental  lm|>act  Stataments  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  4, 1985  through 
November  8, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  PoKcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-FHW-K40149-CA,  Rating 
LO,  Pacific  Coast  Highway/CA-1 
Widening,  CA-55  to  Golden  West 
Street,  404  Permit,  CA.  Summary:  EPA 
had  no  comnients  on  the  DEIS. 

ERP  No.  D-HUD-F8507O-IL,  Rating 
E02,  Near  Loop  Residential 
Development,  Areawide  Study,  IL. 
Sunmiary:  EPA  expressed 
environmental  objections  to  the 
.  proposed  rehabilitation  project  based  on 
air  quality  and  noise  impacts  and  the 
potential  presence  of  hazardous 
materials.  Increased  traffic  may 
exacerbate  existing  air  quality  and  noise 
problems.  Additionally,  asbestos  in 
existing  buildings  and  soil 
contamination  by  radioactive  materials 
pose  special  problems  which  require 
further  analysis  in  the  EIS. 

ERP  No.  D-SCS-D36102-WV,  Rating 
ECl,  Middle  Grave  Creek  Watershed 
Protection  and  Flood  Prevention  Plan, 
404  Permit,  WV.  Summary:  EPA  agrees 
with  the  recommended  alternative,  but 
identified  concerns  related  to 
construction  associated  impacts  which 
should  be  monitored  or  mitigated. 

Final  EISs 

ERP  No.  FS-COE-E34025-AL.  Frank 
Jackson  State  Park.  Earth  Fill  Dam  and 
Reservoir  Construction.  Additional 


InfoFmatton  and  cj-^^ffn.  < , 

Li^twoodKnot  Graek.  AL.  Simmur- 
EPA  contkuiea  tobebeve  that  the 
magniUale  af  long-teem  envifonmental 
lossea  ■MociMud-watfalfcis  propesaJ 
would  Mi«  OKt  EPA's  guidelines  for 
issuance  of  fke  Sect.  404  permit. 
Spedfically.  EPA  believes  that  the 
impoundment  of  the  Creek  and  the 
permanent  loss  of  at  least  680  acres  of 
bottomland  hardwood  swan^)  are 
environmental  impacts  unacceptable  in 
scope,  severity,  and  si^uficancc. 
However,  final  disposition  of  this  matter 
will  be  resolved  only  after  the  Corps  of 
Engineers  completes  its  comprehensive 
public  Hiterest  review  and  issues  a 
Record  of  Decision. 

ERF  No.  F-COE-K61984-HI,  Waikoloa 
Beach  Resort  Development  Excavation 
of  a  Recreational  Lagoon  and  Fill  of 
Anchialine  Ponds,  Sect.  10  and  404 
Permits,  HI.  Summary;  EPA  rated  the 
DEIS  as  "Category  3,  Inadequate" 
because  it  inadequately  assessed  the 
project's  potentially  significant 
environmental  impacts.  Upon  review  of 
the  FEIS.  EPA  is  deferring  a  final  NEPA 
decision  until  its  evaluation  of  the 
practicable  alternatives  analysis. 

ERP  No.  F-FHW-C40118-NJ.  NJ-18 
Freeway  Completion,  Sect.  3B  and  3C 
Construction,  Deal  Rd.  to  Wayside  Rd., 
404  Permit,  NJ.  Summary:  EPA  now 
considers  that  all  unresolved  issues 
have  been  adequately  addressed  due  to 
the  fact  that  additioBal  wetland 
mitigation  measures  have  been  agreed 
to  since  the  FEIS  was  published. 

ERP  No.  F^IUS-E81025-FL  Marianna 
Federal  Correctional  institution  and 
Federal  Prison  Camp,  Construction  and 
Operation.  FL.  Summary:  EPA's  review 
of  the  FEIS  concentrated  on  wetland 
and  water  quality  concerns.  Most  of 
these  concerns  were  expressed  in  the 
earlier  review  and  were  adequately 
addressed  in  the  FEIS,  however.  EPA 
recommended  that  the  extent  of 
wetlands  involvement  be  clarified  and 
that  the  proposed  retention  ponds  be 
designed  to  provide  treatment  for  the 
stormwater  runoff  as  well  as  control 
peak  fiows. 

ERP  No.  F-MMS-A02211-AK,  1985  N. 
Aleutian  Basin  OCS  Oil  and  Gas  Sale 
#92,  Leasing.  AK.  Summary;  EPA 
recommended  that  118  tracts,  or  about 
12%  of  the  area  identified  for  leasing  in 
the  Proposed  Notice  of  Sale,  be  deleted. 
These  tracts,  all  in  the  eastern  portion  of 
the  lease  sale  area,  represent  tracts  in 
which  an  oil  spill  would  have  a  greater 
than  one-in-five  probability  of  reaching 
nearshone  habitats  along  the  Alaska 
Peninsula  within  10  days.  EPA  also 
recommended  additional  measures  or 
modifications  to  stipulations  that  would 
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sensitive  biological  resources  in  the 
lease  tale  area. 

ERP  No.  P-OSM-G010eB-|)M,  LaAata 
Mine  MtntHg  «n4  Transportation 
CtwTidor  Ptans,  Approval,  PemHt,  NM. 
Summary:  EPA  expressed  no  obiectien 
to  the  action  as  described  in  the  ffilS. 

ERP  No.  F-SCS-G3612fr-LA,  Bayou 
Mallet  Watershed  Flood  Prevention 
Project  Mermentau  River  Basin,  404 
Permit,  LA.  Summary:  EPA  has  not 
objection  to  the  proposed  action  as 
described. 

Dated  November  la  1985. 
WUliam  D.  Okkerson. 

Acting  Director.  Office  of  Federal  Activities. 
[FR  Doc.  85-27955  Filed  11-21-85;  a45  amj 

BIUJNG  CODE  6t60-«a-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

November  15, 1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L.  96-511. 

Copies  of  the  submission  are 
available  from  Jerry  Cowden.  Fedecal 
Communications  Commission.  (202)  632- 
7513.  PerscHis  wishing  to  commaat  on 
this  infoftnatioB  coUecticHi  sheukl 
contact  David  Reed.  Office  of 
Management  and  Budget  Roam  3235 
NECffi,  Washington.  DC  2Q5Q3.  (202)  395- 
7231. 

OMB  Number:  3060-0190 
Title:  Section  73.3544,  Application  to 

Obtain  a  Modified  Station  License 
Acticm.  Extension 
Respondents:  Radio  and  television 

broadcast  station  bcensees 
Estimated  Annual  Burden:  200 

Respondents;  200  Hours 

Federal  Comiminications  Commission. 

William ).  lYicarico. 

Secretary. 

[FR  Doc.  85-27873  Tiled  11-21-85;  8:45  am] 

BiLUNQ  CODE  •712-01-M 


lR«portNo.W-3] 

Window  Notice  for  the  FMng  of  FM 
Broadcast  Appiiealioiis 

Released:  November  15. 1985. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 


allotment(8)  listed  on  the  attached 
appendix  nay  be  submitted  for  fiting 
during  the  period  begisniog  December  2, 
lfl85,  and  encUag  January  2. 1966, 
inclusive.  Selection  of  a  permittee  &om 
a  group  of  acceptable  applicants  will  bne 
by  the  Comparative  Hearing  process. 
Federal  GomiBiuiicaHolu  Commisston. 
William ).  Tricarico, 
Secretary. 

Appendix 

Channel-221  A 

Oakridge— OR 
Reedsport— OR 
Carrizo  Springs — ^IX 
Ruckersville — ^VA 

Channel-225  C 

Anchorage — ^AK 

ChanneI-225  A 

Cordova — AL 

Montecito — CA 

Smyrna — DE 

Erath— LA 

Belzoni— MS 

[FR  Doc.  8S-Z787S  Filed  11-21-S5:  S:4S  am] 

BIUJNQ  cone  WU-OMi 

[Report  No.  1552] 

PettOons  for  ReconsMeration  and 
ClaiNlialiuii  of  Actions  in  fluieiiialdng 
Proceedings 

November  18, 1965. 

The  following  listings  of  petitions  for 
reconsideration  and  darification  filed  in 
Commission  rulemaking  proceedings  is 
published  purusant  to  CFR  1.429(e}. 
Oppositions  to  such  petitions  for 
reconsideration  and  clarification  must 
be  filed  nvithin  15  days  after  publication 
of  this  Public  Notice  in  the  Federal 
Register.  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Svbject: 
Amendment  of  §  73.202(b),  Table  of 
Allotments,  FM  Broadcast  Stations 
(Rudand  and  West  Rutland, 
Vermont  and  Plattsburgfa,  New 
York)  (MM  Docket  No.  84-7ia  RM's 
4602  &  3866) 
Filed  by: 
Richard  R.  Zaragoza  ft  Neil  S.  Eode, 
Attorneys  for  KillingtOQ  Community 
Broadcasting  Corporation  oa  10-29- 
85. 
Subject: 
Authorized  Rates  of  Return  for  the 
Interstate  Services  of  AT&T 
Communications  and  Exchange 
Telephone  Carriers.  (CC  Docket  No. 
84-800  {Phase  I)) 


48266 
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Filed  by: 

Jack  E.  Herington  &  Sherry  F.  Bellany, 
Attorneys  for  United  States 
Telephone  Association  on  11-8-85. 

Campbell  L.  Ayting  &  Saul  Fisher, 
Attorneys  for  New  York  Telephone 
Company  and  New  England 
Telephone  and  Telegraph  Company 
on  11-12-85. 

Richard  McKenna  &  Gail  L.  Polivy, 
Attorneys  for  GTE  Service 
Corporation  and  its  affiliated 
domestic  telephone  operating 
companies  on  11-12-85. 

David  S.  Sather,  Robert  B.  McKenna. 
Robert  W.  Barker  &  Kenneth  D. 
Patrich.  Attorneys  from  The 
Mountain  States  Telephone  and 
Telegraph  Company,  Northwestern 
Bell  Telephone  Company  &  Pacific 
Northwest  Bell  Telephone  Company 
on  11-12-85. 

Robert  L  Barada,  Susan  E.  Barisone, 
Mark  P.  Schreiber  &  Stanley  J. 
Moore,  Attorneys  for  Pacific  Bell  & 
Nevada  Bell  on  11-12-85. 

Francine  J.  Berry.  W.  Preston 
Granbery  &  Richard  J.  Rawson, 
Attorneys  for  American  Telephone 
and  Telegraph  Company  on  11-12- 
85. 

William  C.  Sullivan,  Linda  S.  Legg. 
Mary  W.  Marks  &  Hope  E.  Thurrott, 
Attorneys  for  Southwestern  Bell 
Telephone  Company  on  11-12-85. 

Terry  O.  Oulundsen,  Vice  President- 
Regulatory  Matters  for  The 
Southern  New  England  Telephone 
Company  on  11-12-85. 

Ronald  T.  Lemay,  Vice  President-Gen. 
Counsel  &  James  T.  Roche. 
Attorney,  for  United  Telephone 
System.  Inc,  on  11-12-85. 

Thomas  J.  Reiman,  Alfred  Winchell 
Whittaker  &  Joyce  L.  Bemsteia 
Attorneys  for  Illinois  Bell  Telephone 
Company,  Indiana  Bell  Telephone 
Company,  Incorporated,  Michigan 
Bell  Telephone  Company,  The  Ohio 
Bell  Telephone  Company  & 
Wisconsin  Bell,  Inc..  on  11-12-85. 

John  F.  Beasley,  Vincent  L.  Sgrosso  & 
G.  Thomas  Abemathy,  Jr., 
Attorneys  for  BellSouth  Corporation 
on  behalf  of  South  Central  Bell 
Telephone  Company  and  Southern 
Telephone  and  Telegraph  Company 
on  11-12-85. 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretory. 

|FR  Doc.  85-27943  Filed  11-21-65;  8:45  am) 

SiLUNG  cow  •712-0t-« 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttie  Protection  of  ttie 
PubMc;  Financial  ResponsilMllty  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
[Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Pub.  L.  89-777  (80  Stat.  1356. 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 

Costa  Armatori  S.p.A.,  Costa 

International  B.V.,  Milestone  N.V.  and 
Independent  Continental  Lines,  Ltd..  c/o 

Costa  Cruises,  One  Biscayne  Tower. 

Miami.  Florida  33131 

Dated:  November  19, 1985. 
Bruce  A.  Dombrowski. 
Acting  Secretary. 
|FR  Doa  85-27927  Filed  11-21-85:  8:45  amj 

WLLING  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Fdrms  Under  Review 

November  18, 1985. 

Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 


Date:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 

Address:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington.  D.C.  20551.  or. 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  §  281.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  D.C.  20503. 

For  further  information  contact:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83).  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name   » 
appears  below. 

Federal  Reserve  Board  Clearance 
Officer — Cynthia  Glassman — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  (202- 
452-3822) 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  With 
Revision  of  the  Following  Report: 

1.  Report  title:  Report  of  Claims  on 
Selected  Foreign  Countries  by  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
Agency  form  number:  FR  2029B 
OMB  Docket  number:  7100-0064 
Frequency:  Semi-annually 
Reporters:  U.S.  branches  and  agencies 

of  foreign  of  banks 
Small  businesses  are  not  affected. 
General  description  of  report:  This 

information  collection  is  voluntary  (12 

U.S.C.  3105(b)]  and  is  given 

confidential  treatment  [5  U.S.C. 

552(b)(4)  J. 

U.S.  branches  and  agencies  of  foreign 
banks  report  their  claims  on  foreign 
countries  semiannually.  The  Federal 
Reserve  System  provides  the  data  to  the 
Bank  for  International  Settlements  for 
the  semi-annual  survey  of  the  maturity 
of  bank  lending. 


itm 
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Boaitf  of  Go*anHi»«f  «to«Brievdt  Renrw 
System.' November  M>  MMC 
WiHiaaLW.  WSm. 
Secre«*r^of  (*»  fllMM^. 
[FR  Dae:  W  li^MiPrhiil  l,}-n-e5:  e:4S  am) 


ITtninn  trmiinnl  To ,  <lpplfciliiii  Tu 
Engag*  ci»  Novo  In  PormissiMo 
Nanoarauny  mcuvrim 

The  company  listed  in  this  notice  has 
filed  an  application  under  I  22S^[a)il) 
of  ihe  Board's  Regulation  Y  (12  CTR 
225.23(81(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.SX;. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21  (a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.23  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holdiitg  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. . 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompa^iied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appHcation  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  13, 1985. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Monfelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Benson  Investment  Company,  San 
Antorfo,  Texas;  to  engage  de  novo 


throoghifs  subsidiary,  Btmeslieres  Ufe 
Insurance  Comirany,  Phoenix,  Arinma, 
in  acting  as  reinswer  for  credM  Hfe.  and 
credit  accident  and  life  insurance  Ihat  is 
directly  related  to  an  extea8ien<rfcwdit 
by  the  bank  holding  cooq>any  ^sten 
pursuant  to  §  2Z5.25{a)(9)x}f  Regulation 
Y.  This  activity  would  be  coiuiucted  ia 
the  state  of  Texas. 

Board  of  Governors  of  the  Feiet^  ileaerve 
System,  November  1&  19S5. 

lames  McAfee, 

Associate  Secretary  of tite  Board. 

[FR  Doc.  85-27866  Filed  11-21-BS;  8:45  am] 

BHJJNO  CODE  UIO-OI-M 


Capital  City  Bank  Group.  Inc^  at  aL; 
Focmationa  of;  Acqulattlooa  by;  and 
Mergeraof  Bank  HoMlngCoflipaNloa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regnlation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acqiiire  a  baidc  or  bank 
holding  company.  The  Actors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  16, 1985. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Capital  City  Bank  Group,  Inc., 
Tallahassee,  Florida;  to  acquire  100 
percent  of  the  voting  share  of  Farmers 
and  Merchants  Bank  of  Trenton, 
Trenton,  Florida. 

2.  First  National  Bancorp.  Gainesville, 
Georgia:  to  merge  with  First  Jackson 
Bancorps,  Jefferson,  Geoi^gia,  thereby 
indirectly  acquiring  First  National  Bank 
of  Jackson  County.  Jefferson.  Georgia. 


BEST  COPY  AVAILABLE 


3.  Peoples  NatiotKil  c^  LaFottette 
Financial  Corp.,  L^FoQette,  Ten* 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  5te  voting 
shaces  of  The  Peoples  NationalBaok  of 
LaFollette.  LaFollette.  Tennessee. 

B.  Federal  Reserve  Bank  of  OiicafB 
(Franklin  D.  Dreyer,  Vice  President)  230 
SovDi  LaSaUe  Street.  Chicago,  IHiaoia 

1.  K.B.J.  Enterprises,  Inc.,  Sibley, 
Iowa;  to  acquire  28.88  percent  of  the 
voting  shares  of  Landmands  National 
Bank,  Auduboa  Iowa. 

2.  77ie  Viking  Coiporation,  Omaha. 
Nebraska;  to  merge  with  the  Landmands 
Corporation.  KimbaUtoo.  Iowa,  tkefoby 
indirectly  acquiring  Landmands 
National  Bank.  Audubon.  Iowa. 

3.  The  Viking  Corporation,  Omaha, 
Nebraska;  to  acquire  33.29  percent  of  the 
voting  shares  of  Sibley  State  Bank. 
Sibley,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  18. 1965. 
lames  McAfee. 

Associate  Secretary  of  the  Board.  ' 
[FR  Doc.  85-27868  Filed  11-21-85: 8:45  an] 

BHJJNG  COOC  UIO-OI-M 


COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Wednesday, 
December  11, 1985  at  10:00  a.m.  in  the 
Commission's  offices  at  708  Jackson 
Place.  NW.,  Washington.  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington.  DC 
including  buildings,  memorials,  parks, 
etc.,  also  matters  of  design  referred  by 
other  agencies  of  the  government 
Access  for  handicapped  persons  will  be 
through  the  main  entrance  to  the  New 
Executive  Office  Building  on  17th  Street 
between  Pennsylvania  Avenue  and  H 
Street,  NW. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  November  IS. 
1985. 

Charles  H.  Athefltn. 
Secretary. 

[FR  I>oc.  85-27851  Filed  11-21-85:  8:45  am] 
BUXMG  CODE  t330-0.1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlM  Secretary 

Agency  Forms  SuiNnitted  to  ttw  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
ChJapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  November  15, 
1985. 

Health  Care  Financing  Administratioa 

Subject:  Non  CertiHed  Hospice  Cost 
Analysi8-HCFA-461— Revision  (0938- 
0396) 

Respondents:  Non  proHt  institutions, 
small  businesses  or  organizations 

OMB  Desk  Officer  Fay  S.  ludicello 

Public  Health  Service 

Health  Resoiuces  Service 
Administration 

Subject:  Health  Systems  Agency 
Application  Guidelines  for 
Designation  and  Related  Reporting 
'    Requirements—  Extension  (0915-0085) 
Respondents:  State  or  local  governments 
Subject:  Application  Guidelines  for 
Designation  and  Grant  Award  and 
Reporting  Systems  for  State  Health 
Planning  and  Development 
Agencies — Extension  (0915-0058) 
Respondents:  State  or  local  governments 
OMB  Desk  Ofricer  Fay  S.  ludicello 

Office  of  Assistant  Secretary  for  Health 

Subject:  Survey  to  Assess  the 
Prevalence,  Attitudes.  Knowledge  and 
Beliefs  About  Smoking  Behavior 
Among  the  Adult  Population — New 
Respondents:  Individuals  or  Households 
OMB  Desk  Officer  Bruce  Artim 

Center  for  Disease  Control 

Subject:  Supplemental  Survey, 

Behavioral  Risk  Factor  Surveillance 

System — New 
Respondents:  Individuals  or  Households 
OMB  Desk  Officer  Fay  S.  ludicello 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 


Management  Branch,  New  Executive 
Office  Building,  Room  3208.  Washington. 
D.C  20503,  ATTN:  (name  of  OMB  Desk 
Officer) 

Dated  November  18, 198S. 
K-lacqudioeHoix; 

Deputy  Assistant  Secretary  for  Management 

Analysis  and  Systems. 

(FR  Doc  85-27897  Piled  11-21-85;  8:45  am) 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

AQCNCv:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SWNMARV:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Immunology  Devices  Panel 

Date,  time,  and  place.  December  9, 9 
a.BL  Rms.  703-727 A.  Hubert  H. 
Humphrey  Bldg..  200  Independence  Ave. 
SW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  ajn.; 
open  committee  discussion,  10  a.m.  to  12 
m.;  closed  presentation  of  data,  1  p.m.  to 
3  p.m.;  closed  committee  deliberations,  3 
p.m.  to  4  pjn.;  open  committee 
discussion,  4  pjn.  to  5  p.m.;  Srikrishna 
Vadlamudi,  Center  for  Devices  and 
Radiological  Health  (HFZ-440)  Food  and 
Drug  Administration,  8757  Georgia  Ave., 
Silver  Spring,  MB  20910,  301-427-7550. 

General  function  of  the  committee. 
The  conunittee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  persons  desiring  to 
make  formal  presentations  should  notify 
the  contact  person  before  November  28, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  projjosed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 


approval  application  for  a  tumor  marker 
in  vitro  diagnostic  assay. 

Closed  presentation  of  data.  The 
committee  will  hear  trade  secret  or 
confidential  commercial  information 
relevant  to  a  premarket  approval 
application  for  a  tumor  marker  in  vitro 
diagnostic  assay.  This  portion  of  the 
meeting  will  be  closed  (5  U.S.C. 
552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  review  and  discuss  trade 
secret  or  confidential  commercial 
information  regarding  a  premarket 
approval  application  for  a  tumor  marker 
in  vitro  diagnostic  assay.  This  portion  of 
the  meeting  will  be  closed  (5  U.S.C. 
552b(c)(4)), 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  An  open  committee 
discussion,  (3)  A  closed  presentation  of 
data,  and  (4)  A  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  publici 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman  ,  . 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures  to 
expedite  electronic  media  covferage  of 
FDA's  public  administrative 
proceedings,  including  hearings  before 
public  advisory  committees  under  21 
CFR  Part  14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  TOA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 


fedetd  Regbter  /  Vol.  50,  No.  226  /  Friday.  November  22.  Ifl85  /  NoUces 


portion.of  a  meeting  ahall  inform  the 
contact  person  listed  above,  either 
orally  pt  io  ^r'ting.  prior  to  thp  meeting. 
Any  p^ifpn^tt^nding  the  hearing  lyho 
does  no<  in  ;^dyance  of  the  meeting 
request  an  pppprtunity  to  speak  will  be 
allowed  :to  make  an  oral  presentation  at 
the  hearing's  cpnclusipn,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertjain  from  the  contact  person- 
fhe  approximate  time  of  discussipn. 

A  list  of  cpmmittee  members  and 
summary  minutes  pf  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Rm.  4- 
62,  Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  The  Commissioner,  with 
the  concurrence  of  the  Chief  Counsel, 
has  determined  for  the  reasons  stated 
that  those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409).  permits 
such  cfpsed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  infnrmation  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action:  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency: 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 


disclosure  would  constitute  a  clearly.. 

unwarranted  invasion  of  penonal     . 
privacy,;  . 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  phall 
not  be  closed  include  the  review, 
discussipn,  and  evaiuatipn  pf  general 
preclinical  and  clinical  test  protocpls 
and  prpcedures  fpr  a  class  pf  drugs  pr 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices:  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  firom 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendatipns  to  the  agency  on 
matters  that  do  not  independently 
justify  clpsing. 

This  nptice  is  issued  under  sectipn 
10(a)  (1)  and  (2)  pf  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  November  16, 1985. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 

|FR  Doc.  84-28038  Filed  11-20-85;  2:36  prti] 
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Health  Resources  and  Services 
Administration 

Filing  of  Annual  Reports  of  Federal 
Advisory  Committees 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services  Administration 
Federal  Advisory  Committees  have  been 
filed  with  the  Library  of  Congress: 
National  Council  on  Health  Planning 

and  Development 
Maternal  and  Child  Health  Research 

Grants  Review  Committee 
National  Advisory  Council  on  Health 

Professions  Education 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE.,  Washington, 
D.C.,  or  weekdays  between  9:00  a.m. 
and  4:30  p.m.  at  the  Department  of 
Health  and  Human  Services. 
Department  Library,  North  Building, 
Room  1436,  330  Independence  Avenue, 
SW..  Washington,  D.C.  20201.  Telephone 
(202)245-^791. 


Copies  may  be  obtained  from  the 
fpllowing  committee  contacts: 

National  Council  on  Health  Planning 
and  Development — Ms.  Diane 
McMenamin.  Executive  Secretary. 
National  Council  on  Health  Pt^a^iitg 
and  Development.  Health  Resources  and 
Services  Administration,  Room  9A-18. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Telephone 
(301)  443-6377. 

Maternal  and  Child  Health  Research 
Grants  Review  Committee — Dr.  Gontran 
Lamberty.  Executive  Secretary. 
Maternal  and  Child  Health  Research 
Grants  Review  Committee.  Room  6-17. 
Parklawn  Building.  5700  Fishers  Lane. 
Rockville.  Maryland  20857.  Telephone 
(301)  443-2190. 

National  Advisory  Council  on  Health 
Professipns  Educatipn— Mr.  Rpbert  L 
Belsley.  Executive  Secretary.  Natipnal 
Advisory  Council  on  Health  Professions 
Education,  Health  Resources  and 
Services  Administration.  Room  8C-22. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857,  Telephone 
(301)  443-6880. 

Dated:  November  18, 1985. 
|ackie  E  Baum. 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  85-27870  Filed  11-21-85: 8:45  am| 

MLUNO  COOE  41M-t7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Pacific  Texas  Crude  Oil  Pipeline;  Final 
Environmental  Impact  Report/ 
Environmental  impact  Statement 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Availability  of  the  final  EIR/EIS 
for  the  Pacific  Texas  Pipeline  Company 
Project. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  Bureau  of  Land 
Management  (BLM).  together  with  the 
Los  Angeles  Harbor  Department,  has 
prepared  a  Final  Environmental  Impact 
Report/Environmental  Impact  Statement 
(FEIR/EIS)  for  the  Pacific  Texas 
(Pactex)  Compaihy  project. 

The  Pactex  pipeline  is  a  proposal  ot 
the  Pacific  Texas  pipeline  company.  The 
proposal  involves  the  construction  of  a 
crude  pil  tanker  terminal  in  the  Port  pf 
Los  Angeles,  an  oil-storage  tank  farm  at 
Midland,  Texas,  and  a  1,030-mile  long 
42-inch  diameter  pipeline  connecting  the 
two.  The  tanker  terminal  would  be 
located  on  a  llS-acre  landfill  in  the 
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Port's  outer  harbor.  The  Paciex  pipehne 
would  begin  at  the  tanker  ternnnal,  pass 
near  Pafan  Springs  and  Blythe, 
California.  Phoenix  and  Tucson. 
Arizona,  El  Paso.  Texas,  and  would  end 
at  Midland.  Texas.  The  pipeline  would 
transport  appnudmately  900.000  barrels 
per  day  of  crude  oil  from  a  variety  of 
sources  (primarily  from  Alaska). 

Pacific  Texas  applied  for  a  right-of- 
way  grant  from  BLM  on  May  16, 1983. 
On  November  19, 1984.  an  application 
for  a  develqpunent  permit  was  filed  with 
the  Los  Angeles  Harbor  Department 
Pacific  Texas  applied  to  the  Army  Corps 
of  Engineers.  Loa  Angeles  District,  for  a 
Section  10/404  permit  for  harbor 
deepening  and  dredging  activities  in  the 
Port  area  on  April  15, 1985  (permit 
application  No.  85-97).  This  EIR/EIS 
serves  as  the  NEPA  compliance 
document  for  all  three  permits.  The  BLM 
and  the  Harbor  Department  served  as 
co-leads  in  the  preparation  of  the  EIS. 
The  Army  Corps  of  Engineers  and  the 
U.S.  Fish  and  Wildlife  Service  served  as 
cooperating  agencies. 

A  draft  EIR/EIS  was  released  for  a  45- 
day  public  review  on  June  21, 1985.  The 
draft  described  the  implications  of 
constructing  and  operating  both  the 
pipeline  and  the  terminal  faciKties.  It 
examined  the  impacts  of  dredging  a  75- 
foot  deep  channel  in  the  harbor,  and  of 
constructing  the  115  acre  landfill  The 
draft  also  assessed  an  alternative  route 
through  California's  Coachella  Valley, 
and  two  alternative  configurations  for 
the  landfill  island  where  the  terminal  is 
to  be  located.  The  analysis  was  focused 
on  impacts  related  to  significant  areas  of 
concern  identified  by  agencies  and  by 
the  public  during  eight  public  scoping 
meetings  held  in  January  and  Febuary 
1985.  These  included  air  quality,  system 
safety,  employment,  economic 
feasibility,  harbor  operations, 
restoration,  and  cultural  resources. 

Eighty-three  written  comment  letters 
were  received  during  the  public  review. 
Additional  oral  comments  were  also 
taken  at  five  public  hearings,  held  In  late 
July  m  San  Pedro,  Palm  Springs, 
Phoenix,  El  Paso,  and  Midland.  Those 
letters  and  oral  comments  are  reprinted 
in  this  document,  as  are  responses  to 
each  oral  and  written  comment  and 
minor  necessary  corrections. 

This  document  has  been  prepared  in 
an  abbreviated  format  under  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1503.4)  and  section  15132  of  the 
California  Environmental  Quality  Act. 
This  document,  in  conjunction  writh  the 
DEIR/EIS.  constitutes  the  Pinal  EIR/EIS. 

Comments  on  the  Final  EIR/EIS  are 
being  solicited  from  public  agencies  and 
interested  individuals  and 
organizations. 


DATe  The  public  comment  period  is 
open  for  30  days  throu^  December  23, 
1985. 


;  Comments  on  the  final  EIR/ 
EIS  should  be  submitted  to  the  following 
address.  Use  of  any  other  address  may 
resuH  in  comments  not  being  processed. 
Mr.  William  Haigh,  Bureau  of  Land 

Management,  1895  Spruce  Street, 

Riverside,  CA  92507. 

A  limited  number  of  copies  of  the  FEIS/ 
EIS  are  available  upon  request  at  the 
following  address: 

California  Desert  District.  Bureau  of 

Land  Management,  1605  Spruce 

Street.  Riverside,  CA  92507 

Copies  are  also  available  for  review 
at  two  other  locations: 
Bureau  of  Land  Management,  2800 

Cottage  Way.  Rm.  B-2841. 

Sacramento.  California  95825 
Bureau  of  Land  Management,  1725  Eye 

Street,  NW..  Suite  906.  Washington. 

DC20240 

RM  RMTTNBI MRMMATION  CONTACT: 

Gerald  B.  Hillier,  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California. 

Dated:  November  13. 1S85. 
Ron  Hofhun, 
Associate  State  Director. 
[PR  Doc  85-27S35  Filed  11-21-4S:  8:45  am) 

BILLING  CODE  43MM0-«I 

Colorado;  Ckatt  EnvironnMnlal  Impact 
Statement  for  ttte  James  Creek  Coal 
Preference  Right  Lease  Application 

agency:  Bureau  of  Land  Management 

(BLM),  Interior. 

action:  Notice  of  availability  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  for  the  James  Creek  Coal 
Preference  Right  Lease  Application. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  hereby  given  that 
the  Bureau  of  Land  Management  has 
prepared  a  Draft  EIS  on  the  James  Creek 
Preference  Right  Lease  Application 
(PRLA)  of  Rio  Blanco  County,  Colorado, 
and  copies  are  available  for  public 
review  and  comment  The  Draft  EIS  also 
docummts  a  BLM  land  use  planning 
amendment  for  the  PRLA  and  several 
adjacent  coal  leases.  In  addition,  notice 
is  also  given  that  pubhc  heaings  will  be 
held  and  public  comment  is  being  sought 
on  the  Draft  EIS. 

DATES:  Written  comments  on  the  Draft 
EIS  will  be  accepted  up  to  and  inchtding 
February  24. 1986. 

Public  meetings  to  receive  oral  and/or 
written  comments  on  the  Draft  EIS  will 
be  held  as  follows: 


January  15, 1986— 7-.30  p.m..  White  River 
Resource  Area  Office.  2  miles  west  of 
Meeker  on  Highway  64.  Meeker. 
Colorado  ,lj  .    . 

January  16. 1986—7:30  pan..  The  Grand 
Junction  Hilton,  743  Horizon  Drive 
(Horixon  Dr.  and  1-70).  Grand 
Junction.  Colorado 

AoniirtS:  Written  comments  on  the 
proposal  in  the  document  should  be 
addressed  to:  Greg  Goodenow.  Project  . 
Manager,  Bureau  of  Land  Management 
Craig  District  Office,  455  Emerson, 
Craig.  Colorado  81025;  telephone  (303) 
824-8261. 

Availability:  Smgle  copies  of  the  Draft 
EIS  are  available  from  the  Craig  District 
BLM  Office  (address  and  phone  listed 
above.) 

FOR  FURTHER  WFORItATION  CONTACT: 

Greg  Goodenow.  Bureau  of  Land 
Management  Craig  District  Office,  455 
Emerson  Craig.  Colorado  81625; 
telephone  (303)  824-^8261. 

SUPPLEMKNTARY  WWORMATIOM:  This 

Draft  BIS  describes  and  analyzes  the 
environmental  impacts  of  the  proposed 
leasing  of  Preference  Right  Lease 
Application  (PRLA)  C-0126998  located 
about  9  miles  northeast  of  Meeker, 
Colorado,  in  Rio  Blanco  County,  and  in 
the  Craig  District,  Bureau  of  Land 
Management.  It  also  serves  as  the 
analysis  for  amending  the  White  River 
Resource  Area  Management  Framework 
Plan,  by  applying  the  unsuitability 
criteria  (43  CFR  3460)  to  the  project  area. 
This  PRLA  is  held  by  Consolidation 
Coal  Company  (Consol).  Consol  has 
proposed  a  10  million  ton  per-year 
surface  mine  as  the  likely  development 
of  the  PRLA,  should  the  lease  be  issued. 
It  is  around  this  proposal  that  the 
analysis  is  centered. 

llie  Alternatives  considered  in  this 
EIS  inchide: 

No  Action 

Withdrawal/Just  Compensation 

Lease  Exchange 

Proposed  Action  (Consol's  Current 

Proposal) 
BLM's  Preferred  Alternative 

If  there  is  adequate  interest,  a  public 
workshop  will  be  held  to  discuss  the 
impacts  in  more  depth.  Any  interested 
parties  should  contact  Greg  Goodenow, 
Project  Manager,  at  the  above  address, 
before  December  20, 1965. 

Dated:  ^iovelnber  8. 198&. 
KannoB  Rickanis. 

State  Director.  Colorado  Stole  Office. 
|FR  Doc.  tl&-2nm  Filed  11-21-85:  8>«5  am) 
wujMQCOoe  49Te-je-« 
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Filing  of  Plat  Survey;  New  Mexico 

November  22, 1985. 

The  plat  survey  described  below  was 
ofricialiy  filed  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
Santa  Fe,  New  Mexico,  effective  at  10:00 
a.m.  on  November  22, 1985. 

The  dependent  resurvey  of  a  portion 
of  the  east,  north  and  west  boundaries 
of  the  Nuestra  Senora  de  la  Luz  de  las 
Lagunitas  Grant,  a  portion  of  the  north 
boundary,  of  the  rejected  Miera  y 
Pacheco  and  Padilta  Grant,  a  portion  of 
the  east  and  west  boundaries,  the  north 
boundary,  a  portion  of  the  subdivisional 
lines  and  the  subdivision  of  Sections,  2, 
4  and  8,  of  Township  14  North,  Range  3 
West.  New  Mexico  Principal  Meridian, 
New  Mexico,  under  Group  807  NM. 

Thi$  survey  was  requested  by  the 
Area  Director.  Bureau  of  Indian  Affairs, 
Albuquerque  Area  Office.  Albuquerque, 
New  Mexico. 

The  plat  will  be  in  the  open  files  of  the 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449.  Santa 
Fe,  New  Mexico  87501.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
Gar>'  S.  Speight, 

Chief.  Branch  of  Cadastral  Sun'ey. 
|FR  Doc.  85-27861  Filed  11-21-85:  8:45  am) 

BILUNQ  CODE  4310-FB-M 


(Desert  Land  Entry  Applications  U-51483, 
U-51484,  U-51485,  U-51466,  U-514C7,  U- 
51488.  U-51489,  U-51490,  U-51491] 

Salt  Lake  District;  Classification  of 
Lands  in  Box  Elder  County,  UT 

AGENCY:  Bureau  of  Land  Managment. 
Interior. 

ACTION:  Classification  of  Lands  as 
Unsuitable  for  Desert  Land  Entry. 

summary:  The  following  described  land 
has  been  examined  and  is  hereby 
classified  as  unsuitable  for  disposal 
under  the  Desert  Land  Entry  Act  of 
March  13. 1877  (19  Stat.  377:  43  U.S.C. 
321-323)  as  amended. 

T.  12N.,  R.  13 W.,  S.LM., 

Sec.  19:  Ail; 

Sec„30:  Lois  1  &  2,  NEy4,  E%NWV«.       . 
T.  12N..  R.  14W..  S.LM., 

Sec.  23:W'/2: 

Sec.  24:S'/i; 

Sec.  25:  All; 

Sec.  26:NVS.: 

Sec.,35:NVi. 

Totalling-2,880  acres. 

Reasons  Supporting  this  Classification 

1.  The  lands  must  be  physically 
suitable  or  adaptable  to  the  uses  or 
purposes  for  which  they  are  classified. 
In  addition,  they  must  have  such 


physical  and  other  characteristics  as  the 
regulations  require  them  to  have  to 
qualify  for  a  particular  classification  (43 
CFR  2410.1(a)).  These  lands  are  only 
marginally  physically  suitable  for 
cultivation.  With  respect  to  soils,  the 
subject  lands  are  not  suited  for 
irrigation.  They  have  a  high  percentage 
of  exchangeable  sodium.  Some  have 
high  eroison  potential  because  of  steep 
slopes  and/or  gravelly  soil  conditions. 

2.  All  present  and  potential  uses  and 
users  of  the  lands  have  been  taken  into 
consideration.  All  other  things  being 
equal,  land  classifications  have 
attempted  to  achieve  maximum  future 
uses  and  minimum  disturbance  to  or 
dislocation  of  existing  users  (43  CFR 
2410.1(b)).  To  classify  as  suitable  and 
dispose  of  these  lands  would  break  up  a 
manageable  block  of  public  land  and 
create  several  small  isolated  tracts 
which  will  be  inefficient  and  ineffective 
to  manage.  It  would  also  dislocate  and 
adversely  affect  the  existing  users. 

3.  All  land  classifications  must  be 
consistent  with  Federal  programs  and 
policies,  to  the  extent  that  those 
programs  and  policies  affect  the  use  or 
disposal  of  the  public  lands  (43  CFR 
2410.1(d)).  It  is  the  policy  of  the  Bureau 
of  Land  Management  that  public  lands 
be  retained  in  Federal  ownership  unless, 
as  a  result  of  land  use  planning,  it  is 
determined  that  disposal  of  a  particular 
tract  or  tracts  will  serve  the  National 
interest. 

The  following  petitions'for 
classification  are  hereby  disapproved  as 
they  apply  to  the  above  described  lands. 


Name  of  petitioner 

Juhe  A  Peterson 

Kevin  Peterson ... 

VJcki  F.  Peterson 

Martow  H  Peterson 

Carta  W  Peterson 

Hyrum  D.  Peterson 

Gertrude  W  Tyler 

Mary  o:  Brown ._ 

Uonel  Brown 


Type  ol  petition 


Deten     Und 

51483). 
Desert     Land 

51484). 
Desert     Und 

51485). 
Desert     Land 

5148^. 
Desert     Land 

51487). 
Oesert     Land 

51488). 
Desert     Land 

51489). 
Desert     Land 

51490). 
Desert     Land 

51491). 


Entry  (U- 
Entiy  (U- 
Entry  (It- 
Entry  (U- 
Entry  (U- 
Entry  (U- 
Entry  (U- 
Entry  (U- 
Enlry  (U- 


For  a  period  of  30  days  from  date  of 
this  publication  comments  on  or  protest 
to  this  proposed  decision  may  be  made. 
No  particular  form  of  comment  or 
protest  is  required.  Any  information  may 
be  presented  which  is  believed  will 
assist  the  Bureau  of  Land  Management 
in  making  a  sound  decision  as  to  the 
proper  classification  or  designation  of 
these  lands.  Comments  and  protests 
should  be  sent  to  the  District  Manager, 


2370  South  2300  West,  Salt  Lake  City. 
Utah  84119. 

The  official  environmental  analysis/ 
land  report  sets  oul  the  facts  upon  which 
this  proposed  decision  is  based.  A  copy 
of  this  report  is  available  to  be  reviewed 
at  the  Salt  Lake  District  Office  at  the 
above  address.  Phone  is  area  code  (801) 
524-5348. 

Dated:  November  15. 1985. 
Frank  W.  SnelL 
Acting  State  Director. 
(FR  Doc.  85-27878  Filed  11-21-85;  8:45  am] 

BILUNQ  CODE  4)10-00-11 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Devetopment 

Assistance  Under  ttte  Foreign 
Assistance  Act  in  Fiscal  Year  1986  to 
Costa  Rica 

Determination  under  section  620(q)  of 
the  Foreign  Assistance  Act  of  1961,  as 
amended  ("the  Act"),  that  it  is  in  the 
national  interest  to  furnish  assistance 
under  the  Act  in  Fiscal  Year  1986  to 
Costa  Rica. 

By  virtue  of  the  authority  vested  in  me 
by  section  620(q)  of  the  Act,  Executive 
Order  12163.  as  amended,  and 
Delegations  of  Authority  issued 
thereunder.  1  hereby  determine  that  it  is 
in  the  national  interest  to  furnish 
assistance  under  the  Act  in  Fiscal  Year 
1966  to  Costa  Rica,  notwithstanding  that 
the  Government  of  Costa  Rica  is  more 
than  six  months  in  default  in  payment  to 
the  United  States  of  principal  and 
interest  on  loans  made  under  the  Act 

This  determination  shall  be  reported 
to  Congress  and  be  published  in  the 
Federal  Register. 

Dated:  October  30. 1985. 
George  P.  Sliultz, 
Secretary  of  State. 

[FR  Doc.  85-27831  Filed  11-21-85;  8:45  amj 
BtLUNO  CODE  C118-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Intent  To 
Perform  Interstate  Transportation  for 
Certain  Nonmeint>ers 

Dated:  Noveml>er  19, 1985. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember.  nonexempt,  interstate 
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transportation  must  Hie  the  Notice.  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
ofBcers.  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington,  D.C  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission.  Washington, 
D.C 

(1)  Knouse  Foods  Cooperative,  Inc. 

(2)  Peach  Glen.  PA  17306 

(3)  Peach  Glen.  PA  17306 

(4)  William  H.  Homer.  Peach  Glen.  PA 
17306 

lames  H.  Bayiw. 

Secretary. 

|FR  Doc  85-27913  FUed  11-21-85;  8:46  am] 


Motor  Canrtars;  Intent  to  Engaga  b) 
Cowpaneatod  IntaiMMpuiala  Hauing 


This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauHng 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation,  address  of 
principal  office  and  state  of 
incorporation:  ConAgn,  Inc.  CooApa 
Center.  One  Central  Park  Maiza,  Omaha, 
NE  66102  (a  Delaware  coiporation) 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
address  of  their  respective  principal 
offices  as  listed  below: 

1.  Adapt.  Inc.  1050  Sansome  St..  Suite  50a 

San  Franciaca  CA  Mill  (a  California 
corporation) 

2.  Ag  Chem.  inc..  Box  67.  Girdletree.  MD 

21829  (a  Maryland  corporalkm) 

3.  Agridiem.  inc.  PO  Box  SOB.  Bwtii^on. 

WA  98233  (a  Washingloa  corporation) 

4.  Alaska  Packers  Association,  Inc.,  150 

Nickerson  St..  S«te  300,  Seattle.  WA 
98109  (a  Washington  corporation) 

5.  Armour  Food  Express  Company,  4318  S. 

79tii  St^  Omaha.  NB  681Z7  fa  Delawar* 
ooqMration) 

6.  Alwood  rnminditiea.  Inc.  870  Grain 

Exchange  Bidg..  Minneapolis,  MN  55415 
(a  Nebraska  corporation) 


7.  Alwood-LarsoQ  Company,  876  Grain 

Exchange  Bkig..  Minneapolis.  MN  55415 
(a  Minnesota  corporation) 

8.  Balcom  Chemicals.  Inc.,  PO  Box  1288, 

Greeley.  CO  80631  (a  Colorado 
corporation) 

9.  Berger  and  Company,  1050  Senaome  Street, 

San  Francisco.  CA  94111  (a  California 
corporation) 

10.  GAG  Company.  ConAgra  Center,  One 

Central  Park  Plaza.  Omaha.  NE  681U2  (an 
OkJafaona  corporation) 

11.  GAG  Leasing  Company,  2001  Reliance 

Pkwy  #  A.  PO  Box  179.  Bedford.  TX 
76021  (a  Texas  corporation) 

12.  Caribbean  Basic  Foods  Company,  GPO 

Box  G-igeO.  San  |uan.  PR  00936  (a 
Nel>raska  corporation) 

13.  Central  Valley  Chemicals,  bic.  PO  Box 

448,  Weslaco.  TX  78596  (a  Texas 
corporation) 

14.  ConAgra  Intenational  inc.  ConAgra 

Center.  One  Central  Park  Plaza,  Omaha. 
NE  68102  (a  Delaware  corporation) 

15.  ConAgra  l^el  Products  Company.  3602 

Leavenworth  St..  Omaha.  NE  68105  (a 
Delaware  corporation) 

16.  CTC  North  America.  Inc.  730  Second 

Avenue  South,  Minneapolis,  MN  55402  (a 
Delaware  corporation) 

17.  ConAgra  Transportation,  Inc.  5301  West 

Channel  Rd..  Catoosa,  OK  74106  (an 
Oklahoma  corporation) 

18.  ConAgra  Poultry.  Inc.  422  N.  Washington, 

PO  Box  1997,  El  Dorado.  AR  7730  (a 
Delaware  corportion) 

19.  A^iBasic  Fertibzer  Co..  700  Bast  Hill 

Avemte.  Knoxville,  TN  37915  (a 
Delaware  corportion) 

20.  Cropmate  Company,  320  Embassy  Plaza 

Building,  Omaha,  NE  68115  (a  Nebraska 
corportion) 

21.  U.&  Tire.  Inc.  3443  North  Central  Avenue, 

Fttoenix  AZ  85012  (a  Delaware 
corportion) 
2Z  Dixie  Ag  Siipply,  Inc.,  1801  Old 

Montgomery  Rd..  Selma,  AL  36701  (a 
Alal>ama  corportion) 

23.  Florida  Feed  Mills,  Inc.,  PO  Box  2550, 

Jacksonville.  FL  32202  (a  Georgia 
corportion) 

24.  GA  AG  Chem.  Inc.  Empire  Expressway, 

PO  Box  128a  Swainsboro,  GA  30401  (a 
Georgia  corportion) 

25.  Geldermann,  Inc.,  440  S.  LaSalle  Street. 

One  Financial  Place.  Floor  20,  Chicago, 
IL  80606  (an  Uhnois  corportion) 

26.  Geldermann  Futures  Management  Corp., 

440  S.  USalle  Street,  One  Financial 
Place,  Floor  2a  Chicago.  IL  60605  (an 
Illinois  corportion) 

27.  Geldermann  Securities,  Inc.,  440  S.  LaSalle 

Street.  One  Financial  Place.  Roor  2a 
Chicago,  IL  60605  (an  Illinois  corportion) 
2a  Glendon  Corprtion,  937  Haverford  Road, 
Bryn  Mawr,  PA  19010  (a  Pennsylvania 
corportion) 

29.  Grower  Service  Corp.  (NY),  18713 

Industrial  Parkway,  PO  Box  18037. 
Lansing.  Ml  48801  (a  New  York 
corportion) 

30.  Hopkins  Agricheaiical  Company,  bic  537 

Atlas  Avenue.  Madison.  WI  53714  (an 
Illinois  corportion) 


31.  Hess  &  Clark.  Inc.  7lh  and  Orange  Streets. 

Ashland,  OH  44805  (an  Ohio  corportion) 

32.  Loveland  Industries,  Ina.  2307  West  8th 

Street.  Loveland.  CO  80537  (a  Colorado 
corportion) 

33.  Lynn  Transportation  Ca.  Inc.,  422  N. 

Washington,  PO  Box  1997.  EI  Dorado,  AR 
71730  (an  Iowa  corportion) 

34.  MHC  Inc..  ConAgra  Center.  One  Central 

Park  Plaza.  Omaha.  NE  68102  (an  Oregon 
corportion) 

35.  Mid  Valley  Chemicals.  Inc.,  PO  Box  446, 

Weslaco.  TX  78596  (a  Texas  corportion) 

36.  Midwest  Agriculture  Warehouse  Co..  725 

S.  Schneider  SL.  Fremont,  NE  68025  (a 
Nebraska  corportion) 

37.  Molinos  de  Puerto  Rico,  Inc.  GPO  Box  G- 

1960.  San  Juan,  Puerto  Rico  00936  (a 

Nebraska  corportion) 
38  MftR  Distributing  Company.  PO  Box  E. 

West  Highway  3a  Grand  Island.  NE 

68801  (a  Minnesota  corportion) 
30.  Northwest  Chemical  Corp.,  4560  Ridge 

Road.  NW.,  Salem,  OR  97303  (an  Oregon 

corporation) 
4a  Omaha  Vaccine  Co.,  Inc..  3030  L  Street, 

Omaha.  NE  68107  (a  Nebraska 

corporation) 

41.  Ostlund  Chemical  Co..  1330  North«vest 

40th,  Faiigo.  ND  58102  (a  North  Dakota 
corporation) 

42.  Peavey  Company.  730  Second  Avenue 

South,  Minneapolis,  MN  55402  (a 
Minnesota  corporation) 

43.  Peavey  Canada  Limited,  730  Secor>d 

Avenue  South,  Miimeapolis,  MN  55402  (a 
Canada  corporation) 

44.  Peavey  Marts,  Inc.  730  Second  Avenue 

South,  730  Second  Avenue  South, 
Minneapolis,  MN  56402  (a  Minnesota 
corporation) 

45.  Platte  Chemical  Co..  ISO  South  Main, 

Fremont,  NE  68025  (a  Nebraska 
corporation) 
4a  Public  Grain  Elevator  of  New  Orleans, 
Inc.  730  Second  Avenue  South. 
Minneapolis,  MN  55402  (a  Louisiana 
corporation) 

47.  Puebk)  Chemical  A  Supply  Co.,  PO  Box 

1279.  Garden  City.  KS  67846  (a  Cok>rado 
corporation ) 

48.  Scentry,  Inc.  11806  East  Riggs  Road, 

Chandler.  AZ  85224  (a  Delaware 
corporation) 

49.  Snake  River  Chemicals.  Inc,  PO  Box  119a 

Cakhvell,  ID  63650  (an  Idaho 
corporation) 

50.  Taco  Plaza.  Inc.,  2001  Reliance  Parkway, 

Suite  A,  Bedford.  TX  78021  (a  Texas 
corporation] 

51.  To-Ricos.  Inc,  PO  Box  646,  Aibonilo, 

Puerto  Rico  00609  (a  Nebraska 
corporation) 

52.  Trans  Agra  International,  Inc.  1525 

Lockwood  Road,  Billings,  MT  59101  (a 
Tennessee  corporation) 

53.  Transbas.  inc.,  1525  Lockwood  Road, 

Billings,  MT  59101  (a  Tennessee 
corporation) 

54.  Tri  River  Chemical  Company,  Inc.,  PO  Box 

2641.  Pascoi  WA  99302  (a  Washington 
corporation) 

55.  Tri  Stale  Chemicals,  hic.  PO  Box  120a 

Hereford.  TX  79045  (a  Texas  corporation) 


/  V«k  aa  Nft.  a»  /  ftklay.  N»ye»ber  2>. 


5fr  Xci State  Q«Ma  Ck«Hcala^lB^POIW( 
36U.  C;iaBksdiik.MS3am.4^U  MWaiiipj^i 
corpontiloRf 

57.  Tropmrfenvart  Company.  5024  tft:e1ia 


SaWwtai.l^iigw^iiiFii 

Inc.  PO  Box  1286.  Greeley.  ODaOiM  fei 
Colotado  corporatiooi 

59.  Uhited  Agfr  ftocfticly.  Itac.,  419-^T8tft 

SlTpet  Crtwfejr,  eOdOSTI  gs  Cbforadb . 

60.  United  Agri  Products  Special  ftaAitfc> 

ljic..l3a08."F"  Street  Omaha.  N£ 681137 
fd  NbbrasRa  cotporarion) 

61.  VKG  Commodities.  Inc..  440  S.  LaS^He  St., 

One  Financial  Place,  fteaf  20i  Chimga^ 
IL 806(16.(40  HJiiMMa.eaivoc^Hn> 

62.  Westchem  Agriculture  Chemicals^  lbt» 

ISZaLockwottd  Roa^Biilingiti  MT  59101 
(a  ^funtana  corporation] 

63.  Wholesale  Veterinary  »«pplr.  inc..  4BW 

Shaphprd  TcaiJ,  Rnrkfnrd.  IL  61131  (aa 
Illinois  corporation) 

64.  Woodwan^MBiiBKltemiivhc.  9Sr 

Haverford  Road,  Br>'n  Ma«(r^PA.ian*(a 
Pennslyvania  corporation) 

65.  WoodMiacdiaaiiQickatsaa.Ia>_KVBai& 

704a  Wilmfngfnn    ng  iqflft^  \j,  DglawiW 

corporaiioni 

66.  Yellowstone  Vailfey  Chemicate.  Fnc.TSZS 

LockwwKf  i^Md,  MKngs,  MT  5WW  fa 
MontUM  tmpmmtmt} 

1.  PacsoA  ciMnpaBy  aod  adUicess,  oi 
piinciyal  oiticaa:.  The  Krag^c  Ca.  lAM 
Vine  SlxeeL  rinrinnati  Qn  45201. 

Z,  WlioDj^-owaedaubaidiary  wbicK 
wiTT  paificipate  ia  the  operalioiu.  anJ 
Stale  orincorporafion: 

ff)  Gareway  FYeig^tlTne,  tic.  200 
Carver  tane^East  Peona,  ILerSET,  Ohio. 

1.  Pareirt  corporaStm  amf  address  of 
principaf  offrcei  ^few  Enterprree  Strnie  & 
Liiiic  Co.,  Fnc..  Ntew  Ebteiyjise,  FA 

'UUtt&A 

2.  Who^  flwnerf  sv^sRfianes  whid^ 

will'  pvncipfll^  Hfr  W^  OpCTMHPUB  fino 

States  of  incorporationr 

(Peansj^vaiuai. 

(ill  IVferh'n  Lfmestone,  Inc.  .    ( 

(Pennsylvania). 

(iit^  UMn.  E^wpneiA.  teL 
[PenosjrLvaaMj. 

tivjt  Stan  CantMSt.  Inc.  (Pcanay)waiiM|. 
l^awU.  BaynA 
Searetarf. 
(FK  Doc  8&-27S11  nU  1t-n-8S(  8c46  imi]t 

BILUNai 


( Docket  Nio.  AB-43.(!Suti-138XU 

lliinofis  CtontKrt  CMf  Railtoatl  CO:— 
AbsrMitonnwnV  Ckcmpttoii    in' 

A{H>licaal  has  fikd.»notJce  al 
exem{)tiaa  luuki  48  CF&  Pact  1152 
Suiipast  F—EMsnpiiAbaiuiantneMstiO. 
abandiM^^S  DuLes.  a£  liBfi' exiendio^ 
between  niikpo6tmQ>ud  milepctsl  10.4 


►for 


in 

15J&I 

Henderson  Coiial|ywm. 

ApplgQi«llka*ceflifedtl)  tet 
local  traffic  has  Bsve^  over  lbs  1 
at  least  2  years  and  that  ni  rrhiwttrfiii 
is  not  moved  over  the  line,.  aaiA|2|  thai 
no  fismial  caapUiat  fik^  hy  •  MBBT  of 
vaiL  sovifir  aa  1^  laft  |w  fay  »  SteAfc  or 
hpcal|a«aiaiB>wtnl  eati«y  actia^aa 
hffhalf  a£ sack  iimii)  wjiiiBiLiiiiiiiliiii 
a£  saivica  flMei  tha  Ka*  eiiktr  ia  peMJing 
wMk  the  CoMJiminn  at  «a»  UL&.  Diatrict 
Court,  or  has  been  decided  ia  iawr  af 
the  complainant  witfaHkAwa^faar 
period.  The  nrprrtpaiatrStaia  ifrarj 
has  becB  BOtiliad  ia  udrtiac  a&  hoMl  10 
days  prioitatfaKfiliagaftUaaaliae. 

As  a  conditian.  tc  use  of  thia 
exemption,  anjreiaplbyee  affedad  fy  die 
abandonment  sftaDbe  pralecfed 
pursuaai  tA  Ocsgaa  Sbatt  Lu»E,  Co.- 
Abandonment-Gbshen,  360 1.CJZ.  tt 
(1979). 

The  exemption  will  be  ellectlve 
December  22. 1985..  (unlesfr  stayed 
pendTng  Ber.armiffpcatinnJ.  peljiiana  to 
stay  must  be  Sled  by  Dbceaibec  2>  1985, 
petitions  foe  recaosideiatioiu  incLuiing 
eBvixonmental.  enprgy,  aqd  pubBc  use 
concema.  must  be  fmed  l^  Decsmbei  12, 
I98S.  vuitik:  Office  of  tbe  Secrelaiy.  Case 
Conlrol  Brancb..  Ihteiataia  Cammercc 
Conum's&Toa..  Washing^,  IKI 20422. 

A  copy  ofany  ppti^fnn  filed  witL  tba- 
Commission  should  be  ignt  ta 
applicant's  E^tesenialLve:  iohn  U. 
Doeringes,  233  NL  Nfichigaa  Avenac. 
Chicago.  IL  60601. 

If  the  notice  of  exemption  contafns 
false  or  mtsleadfrig  information,  use  of 
the  exemption  in  void  ab  iaitia. 

A  notfce  to  the  parties  wflT  be  i88ue<Hf 
use  of  the  exemptioir  is  cortdfttbned 

conditions. 

Decided:  Noremfeer  1*  li85. 

By  the  Commisaioa.  tiebcr  P.  Masdy. 
Dirctor.  Office  orftoceedings. 
I°"~-"  °-|rnt 

[FR  Doc  as-ZTflZFted  It-Sl-HcMSa^ 
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IDodtet  Mk  AB'-47r&ilM39X7T 
Illinois  Camraf  Cuw  IHiByead  C:— 


Applicaal  bas-  filaii  »  aatiea  o£ 
exemption  under  48  CFR  Pait  Vk5SL 
Subpart  F — Exttapi  Abeadaamsats  t» 
abandon  iAskne&afraiJcaadlwMiveeK 
milepost  246.22  and  mrfe^oa^  MB.M  w 
EvanftuiUe,  IN  and  belwees  miLrporrt 
3.3Z  of  the  NfeClius's  Bcanck  aad  the 


fcvfBc 


local  trafTic  has  1 

a*iaM*2! 

isna 

complaint  filed  hgr  a  aaar  ai  wak  amisa 
an  tk»  Uaa  |ar  V  a  Slat*  er  kicd 

governmental  entity  acting  on  behaiiaf 
such  user)  resacdai^ceisaliaDalaarvice 
over  the  Uoe  eitfaat  ia  paadiag  «iith  Ike 
Commission  or  any  U.S.  Distoci  G&Mrk 
oc  has  baaa  decidad  ia  ianw  aC  Ike 
complainant  within  the  2-year  perioiL 
Tka  appmpriatg  SUte  agncy  haa  been 
notified  in  writing  at  least  10  dayapnor 
to  tha  filing  a£  tiiia  ■"♦'go 

As  a  condition  to  use  of  this, 
exemptioa.  any  employee  affectad  by 
the  abandoiuneBi  shall  be  ptotp^tpd 
pursuant  ta  Oregaa  Shod  Ling  EL  Ga- 
Attandanaent-Goeben.  360  LCXL  91 
ClSTg}. 

Tbe  exemption  wiff  be  elective 
December  22. 1985  [unless  stayed 
pending,  reconsiderationl.  Petitions  to 
stay  must  be  Hied  by  December  2,.  19BS. 
and  peblioas  for  reconsid^raticn. 
including  eaviionmental.  eneigy.  and 
publTc  use  concerns^  must  be  filed  by 
Diecember  12,  igss.  with:  Office  of  tbe 
Secietary.  Case  Cbntiol  Bkanch. 
Intecstate  CoBunerce  ComBiission,. 
Washington.  DC204Z3. 

A  copy  ofany  petftion  &Wd  with  tha 
CamnussioB  sheuid  be  sent  ta 
appGcanra  representafivc:  John  EL 
Doeringei.  233  N.  Kfich^n  Avenue^ 
Chicacpt  IL  60601. 

If  ttle  notice  of  exemption  B^ntai'ns 
false  or  misleading  iafiarmaf  ion.,  use  of 
the  exemption  is  void  ab  initfo. 

A  notieg  l»  the  parttti  will  be  laaaerf  if 
use  aftta  axaiapioa  ia  tandWioucd 
upon  environmental  or  paUh;  ase 
conditions. 

Decided:  Noveml>er  12. 1965. 

By  the  ConuaiasiaB.  Uebev  P.  Uaniy.. 
Director.  OiSce  ofPtoceedTng^ 
lames  FT.  Btiyne, 
Seceetary- 
|FR  Doc.  85-27814  Filed  ll-21-B5rM6  an] 
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DEPARTMENT  OF  JUSTICE 

ln<ormaWon  CipHectlonfsl  Utadter 
RavwW' 

November  19, 1985. 

The  Office  of  Maoafeaiaaftaad  Budget 
(OMB)  has.  been  se^  Saricvim  Ifae 
following  ptqpasais.  tar  tke  oaUaetioD  of 
information  under  the  pco visions  of  the 
Paperwork  Reduction  Act  f4*  V.S.C. 
Chapter  3f^  siace  die  last  list  was 
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published.  The  list  has  all  entries 
grouped  into  new  forms,  revisions,  or 
extensions.  Each  entry  contains  the 
following  information: 

(1)  Tbe  name  and  telephone  number  of 
the  Agency  Clearance  CM^cer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available; 

(2)  The  office  of  the  agency  issuing  the 
form; 

(3)  The  title  of  the  form; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  How  often  the  form  must  be  BUed 
out; 

(6)  Who  wnll  be  required  or  asked  to 
report; 

(7)  An  estimate  of  the  number  of 
responses; 

(8)  An  estimate  of  the  total  nuAiber  of 
hours  needed  to  fill  out  the  form; 

(9)  An  indication  of  whether  section 
3504(h)  of  Pub.  L  96-511  applies;  and. 

(10)  The  name  and  telephone  number 
of  the  person  or  office  responsible  for 
the  OMB  review. 

Copies  of  the  proposed  form(s)  and 
the  supporting  dociunentation  may  be 
obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
item(s)  contained  in  this  list  should  be 
directed  to  the  reviewer  listed  at  the  end 
of  each  entry  and  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 
Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice,  Agency 
Clearance  Officer  Larry  E.  Miesse. 
202/633-4312. 

•  Revision  of  a  Currently  Approved 
CoUectioii 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Federal  Bureau  of  Investigation. 
Department  of  Justice 

(3)  LAW  ENFORCEMENT  OFRCERS 
KILLED 

(4)  DO-76,  76a.  76b 

(5)  On  occasion 

(6)  State  and  local  governments.  Used  to 
collect  and  exchange  data  regarding 
law  enforcement  officers  killed  in  the 
United  States.  Summary  statistics 
published  annually. 

(7)  150  respondents 

(8)  83  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder— 395-4814 

•  New  CoUection(8) 

(1)  Larry  E.  Mie88e.'202/633-4312 


(2)  Office  of  Science  and  Technology. 
Drug  Enforcement  Administration, 
Department  of  Justice 

(3)  STATE  AND  LOCAL  DRUG 
EVIDENCE  DATA  STUDY 

(4)  None 

(5)  OniB-time 

(6)  State  and  local  governments.  To 
determine  nature  and  availability  of 
drugs  subject  to  control  under  Pub.  L 
91-513.  from  State  and  local  facilities. 
Data  will  be  used  to  make  decisions 
on  enforcement  activities  and  control 
scheduling. 

(7)  150  respondents 

(8)  171  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veedei^— 395-4814 

(1)  Larry  E.  Miesse.  202/633-4312 

(2)  Federal  Bureau  of  Investigation. 
Department  of  Justice 

(3)  ARSON  INCIDENT  REPORT 
(4)DO-84 

(5)  On  occasion 

(6)  State  and  local  governments.  Used  to 
collect  nationwide  arson  data  from 
fire  service  agencies  and  other 
affiliates  thereby  fulfilling  a 
Congressional  mandate.  Data  will  be 
published  in  comprehensive  annual 
report  to  the  Congress,  the  public,  and 
to  assist  state  and  local  jurisdictions 
for  more  effective  arson  awareness, 
prevention,  detection  and  control. 

(7)  102,000  respondents 

(8)  25,500  burden  hours 

(9)  Not  applicable  under  3504(h] 

(10)  Robert  Veeder— 395-4814 
Larry  E.  NitiesM, 

Department  Clearance  Officer.  U.S. 

Department  of  Justice. 

[PR  Doc.  85-27951  Filed  11-21-85;  8:46  am) 
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DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

The  Steering  Sut>conMnittee  of  ttie 
Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  PoUcy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub.L 
92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  December  10, 
1985.  9:30  a.m..  Rm.  S4215  A&B  Frances 
Perkins,  Department  of  Labor  Building, 
200  Constitution  Avenue.  NW., 
Washington,  D.C. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 


This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Femand  Lavallee,  Executive  Secretary. 
Labor  Advisory  Committee,  Phone:  (202) 
523-6565. 

Signed  at  Washington,  D.C.  this  19  day  of 
November. 

Robert  W.  Seaiby. 

Deputy  Undersecretary,  International 

Affairs. 

(PR  Doc.  85-27947  Filed  11-21-85;  8:45  am) 
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Employment  and  Training 
Administration 

Federai-State  Unemployment 
Compensation  Program; 
Unemployment  Insurance  Program 
Letters  Interpreting  the  Federal 
Unemployment  Insurance  law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
pertaining  to  unemployment  insurance 
as  part  of  the  fulfillment  of  its  role  in 
administration  of  the  Federal-State 
unemployment  insurance  system.  As 
necessary,  these  interpretations  are 
issued  in  Unemployment  Insurance 
Program  Letters  (UIPLs)  to  State 
Employment  Security  Agencies.  The  four 
UIPLs  described  below  are  considered 
appropriate  for  publication  in  the 
Federal  Register  in  order  to  keep  the 
public  informed. 

1.  Unemployment  Insurance  Program 
Letter  No.  32-83  and  UIPL  No.  32-83, 
Change  1: 

Section  302(d)  of  the  Job  Training 
Partnership  Act  (JTPA),  Pub.  L.  97-300, 
provided  that  the  acceptance  of  training 
under  Title  111  of  the  JTPA  ".  .  .  shall  be 
deemed  to  be  acceptance  of  training 
with  the  approval  of  the  State  within  the 
meaning  of  any  other  provision  of 
Federal  law  relating  to  unemployment 
benefits."  Unemployment  Insurance 
Program  Letters  (UIPL)  No.  32-83 
explains  the  relationship  between 
section  302(d),  JTPA,  and  section 
3304(a)(8)  of  the  Federal  Unemployment 
Tax  Act  which  provides,  as  a  condition 
for  certain  tax  credits,  that  individuals 
in  approved  training  may  not  be  denied 
benefits.  Change  1  to  UIPL  No.  32-83 
clarifies  the  interpretation  of  JTPA 
-  contained  in  UIPL  No.  32-83. 
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This  direcl&^e  rtansmfts  (d  Stale 
EmproymenJrSKurifjf  Agpncties  a 
Department  oftaftor  di>diston. on  three 
experience  rafih(.fssuea  resulfing  from, 
confairnity  proceedings  with  Kfianesofa 
nt  19M.  ftafco  nradffies  the 
Departmenf*  prior  fiittetprelation  on  the 
use  of  nralMpi^  wage  bases  in 
deternnhnigiempibyer  contribution 
rates.  Attachments  toBtW,  No.  lZ-85 
includ\ra  fT)  the  recominendtetf  emersion 
of  the- AAnimBtrefnne  ta*r  Jtadjge  who 
presided  af  8<  heerinf  on  the  fssnts*  and 
(2)  the  finaf  rfecfsion  of  the  ITndter 
Secretary  •#  labor,  dated  October  ». 
198«. 

X  ti«a»r.pi«y..^^  Inrnir-inrn  ProBimm 
LetluNQ.30HBS 

TKm  dtreetrre-mlerprets  seetioir 
33«faK«J)fAM*eFtedera? 
Uhempfcyraeii*  Taji  Ae*  (FVTA)'  wiffc 
respect  t»  the  rfenmt' of  benefits  t» 
e*ic9ti«nal  cnipteyeea  in  crossover 
situa*i«i»8.  A  cro«»>ver  sitvatten  arises 
when  sm  empteyee  of  an  educattonaf 
inotitatiwi  or  relMerf  ersafrizati«n 
changes  hf»/tier  employment  status  at 
the  end  af  a  peviotf  between  term*  or  at 
the  end  of  a  customary  hofa'day  >eees« 
alter  having  warlted  in  another  capae^ 
until  the  l»«8imiiiig  of  the  ketween^4em» 
M  holiday  reecsa  peciod.  PuMic  kawr  98- 
21  ameadedtc«tiMr3aM^)^A); 
FUTA.  ao  aa  lo  iasreese  omsevcr 
possibililies«  makiiiff  BesessaFy  an 
inlecpa«tetM»  bey«Rd  tbai  praviiled 
initially  iaUIPLNi».«I-«a. 

4.  Unenkpfeymenr  Ihsnrance  Ph>gram 
Letterffo.  34-W 

Thi»duies(M(«  iateipgets  seetioo 
3Q3iaHlt  cC  thfi  Social  Seeority  Aei  a» 
predading  a  vokinlaiy  waiwef  of 
ben«fils  psadiog:  Aie  oMtcaaie  o£  Oft 
emproyer  uutiate4  a^paak  Aa 
explanation  that  this  interpretation  iaiii 
line  wUh  tbe  U^.Su|^eBi«  Court's 
decision  ia  thejCaca  case  is  locluded. 
However,  crauaanla  may  be  advised  of 
(he  po8sibiLtj<  of  repaying  an 
averpayoiejU.  n  the  event  that  the 
appear  is  sucaessiul  aad  benefits  are 
subsequeotTy  denied 

AssistmTtSecxtuif.  ofiaimK 
Dated:  June  29. 1963. 
ExptrefmaDTte.  ftme  38, 19S*. 

Dicective:  UofmpJoynieai  Insarance 

PnigiaiB  LeUer  Na.  3&-aa 
T«.  A4I  EmpkiyHttnl  Seeuciiy  Ag^acies. 
Eronic.  B«sfai  QeUuigev.  Adouuftlratar  br 

Regiooai  Maaaggment 


Sublectt  AcasptMae  ef -PksMi^ 
OpportMMes  mtiw^o^  TnMmg 
PartKf8hipAc»9VPA>       ;^-. 
1.  Purpose.  To  ihhmn  SBMvlflsf ' 
acceptance  of  tiuifuu(f  op|iui  luiriHes  by 
eligible  indfrnhiafs  porsnant  to  Section 
30S  fTPA,  will' be  deemed  acceptance  of 
srrcn  h'aiuuig  within  the  meaning  or 
reqinrejnents  in  sedion  SSMfia)^ 
FTJTA. 

2:  References.  Sectfon  302;  J7PA:  and 
section  3304ta)(8).  FUTA. 

J.  Bac/tgwuncL  Paragiaph  t8J  was 
added  to  sectfon  330«fa^  FUTA.  in  19m 
requiring,  as  a  condHfmferStalb 
certification  iioder  scetiaB  33M(c). 
FUTA.  that  benefUs.  skall  not  be  deaieck 
to  an  otherwise  eli^Ue  iadividual  bw 
any  viiesk  duriogaUeadaace'of  trainii^ 
with  the  State  agency's  approval.  That 
means  (bat  aa  indiviiiduak  tekii^  8ud» 
training  may  nol  be  fetiad  iaekgibie  for 
benefits  osgioun^  that  h^ltite  i»  not 
available  for  suilaUe  woifc.  is  net 
making  an  active  search  far  work,  or  has 
ref«0e<l  sukaUe  work.  A  Stale  Bust 
consider  a  traiaee  iaan  appreved: 
toainiBg  course  entiUed  t»  bcneftls  il 
otherwise  eligible,  and  it  is  pnUfaited 
from  desyint  benefits  thcceafter  br  fte 
causes  specked  abeve^ 

Ordinariijr  a  State  has  diacfetiott  t» 
determine  what  training  is  appropn»te 
for  a  claimant  fior  beoefite.  to  estaUiah 
thecritacia'branBwal  af  atiaiaaag 
CMKse.  anfllta  adop*  safegoadcts 
assure  that  tbedbimaatisactnaBjr 
attending  ^proved  traiaiffg^  Seetisa 
302.  )TP)<W  howeves.  preeaipts  State 
agmsy  diacictiua.  to  appnawe  teainiiy 
tinder  speckled.  eondidoBS.  Under 
sediDD  30a.  a  State 'is  aatborized  to 
establish  pcocedaces  to  idcaiify 
substanttali  9tiaps  of  digiUe  iadtvicbialB 
who"  have  been  terBanalcd  or  received 
a  notice  oi  tetouiaiiDa  ar  htyafi  fn» 
emplojUKot;  "am  dipbie  br  or  have 
exhauslnl  ikarantitkBKnt  to 
unenplojmuot  ampearatiao.  vti  are 
unfikely  ta  rctani  to  tiwr  ptemous 
indastty  or  occapatisn";  or  ue  boag-teiBi 
unempbyetf  wittk  liaiitcd  oppoetanitira 
for  work  in  the  saae  or  similar 
occapations  where  tiiey-Eemde.  The 
State  then  "shall  detecmine"  wbat  job 
opporturaties  exist  for  whicfc  saefa 
indcnduela  can  be  letoamcd  and 
"whether  traiaiftg  opportBoities  for  suck 
eav^eyaient  opport  unites  esus*  or  can 
be  pnowided  widbn  t^  kacai  bboc 
maricet  area."  Wher  such  traiaing 
•pportamtkft  aca  as  ideatafted. 
infoBDatiort  abeat  auBh  opportainiites 
"shall  be  made  availabe  to  the 
individa^s."  Under  subacctioB  Ml— 

The  acceptance  of  training  tor  such 
opporfani^iM  sf>ell  be  deemed  ttr  b* 
acceptMC*  U  mtning  «ifM»  lie  apprwraf  «f 


the- Stale  wMavthe  meaning  efanr  other 
pnwidwiof  radaral  law  rciiMiattr 
unemployment  benefits 

4.  fhterpcetation.  Such  "other 
provision  ofrederal  few^is  interpreted 
to  inchuie  sectfon  33aitaltBI.  FUTA.  as 
described  above.  AIT  State  faws  contain, 
or  shouM  contain,  provisions  that 
paralDef  requirements  of  secfTon. 
3304(an«I.  A  State  agency  is  prohibited', 
as  a  condftfon  of  a  State's  certificalfon 
under  section  33(K(cl,  FUTA,  from 
denying  benefft;  to  an  iadividuat  who: 

a.  Is  one  of  a  substantial  grou^  of 
eligible  imfviduals  who  has  heat 
terminated  or  received  notice  of 
tarmination  from  their  labs; 

b.  is  on£  of  a  gcoup  which  ia  eligihte 
for  unemployment -benefits  or  has 
exhausted  entiffement  thereto;  and 

c.  either.  [\]i  ia  unlikely  ta  cetucn  ta  the 
preuiouA'iaihuUy  oc  occapaliaB.  or  |2^ 
long-term  uaea^oyed  with  litoiled 
opportunities  for  vtotk  to  the  same  «r 
similar  occupatiaae  in  the  a«ea  when 
he/she  "'f'cfpg;  anH 

d.  has  accepted  a  trainiagop^aEUiaitjr 
for  which  inCormation  was  made 
available  by  the  State  to  such  group  of 
individuals. 

5.  Action  Required  AdmiaiatratQSs 
are  requested  ta  review  their  laiws  ta 
carare  that  th&re  is  no  obatacie  ta 
requiring  acceptance  of  fFPA  as 
approved  training  and  to  csiabliah 
procedures  for  coordiaatiog  their 
activities  with  those  ai  other  Sfeo^ 
agencies  or  o^icials  adrainisteaas 
progcans  aad  tuaiaiiif  uadet  fnhf\  as 
fuKUfaaeal  of  the  rettuueeaieatfl  deacnbed 
abere. 

Stales  thai  can  aet  inteipiat  thair  laws 
to  iaipfemail  this  iripiii  iimii  shsald 
notify  their  ccgroBsl  office  as  tfrwhn> 
coEiectiec  achoa  will  be  ■niliitiJMH  to 
comply  witii  the  new-reqaimaenL 

6.  Inquiries.  Direct  qaestfoastatha 
appn^riate  regional  oiGce. 

Dated:  EJecember  27, 1984. 
Expiration  Date:  September  3a  198a 

Directive:  Uaeaplayreeat-  btsurance 

Program  Letter  N»  32-83v  Change  1 
To:  Alt  State  EmpfoynteBf  Siecurity 

Agencies 
From:  Beet  Lewis,  Administrator  for 

Regional  Management 
SubjecL  Clarifieatioa  of  kiieqicetatiaa  of 

Section  302((^  o£  the  )oh  Tcaioii^ 

Partnership  Act  (JTPA) 

1.  Pnrpose.  To  re^ontf  l»  queatiuws 
coneemiog  Ae  intetiw^^tion  of  aeetfen 
302(d),  (second  sentence^,  fTPA.  m 
relatieff  to  tne  peqetrcments  of  section 
3304(aJ^.  Federal  Unempteyawm*  Tax 
A«r  fFDTA).  as  stated  in-  Um.  3a-». 
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2.  References.  Section  302(d),  )TPA: 
section  3304(a)(B).  FUTA;  and  UIPL  32- 
83. 

3.  Background.  UIPL  32-83  provided 
an  interpretation  of  the  requirement  of 
the  second  sentence  of  Section  302(d), 
JTPA,  relating  to  the  payment  of 
unemployment  benefits  to  those 
accepting  training  under  Title  III  of  the 
JTPA.  Questions  have  arisen  as  to 
whether  the  interpretation  can  be 
construed  to  mean  that  individuals  who 
are  or  who  become  ineligible  for 
unemployment  benefits  (for  example, 
have  exhausted  all  benefit  rights)  should 
be  eligible  again  because  of  enrollment 
in  JTPA  training. 

4.  Response.  The  second  sentence  of 
section  302(d).  JTPA,  provides: 

The  acceptance  of  training  for  such 
opportunities  shall  be  deemed  to  be 
acceptance  of  training  with  the  approval  of 
the  State  within  the  meaning  of  any  other 
provision  of  Federal  law  relating  to 
unemployment  benefits. 

Section  3304(a)(8),  FUTA,  requires 
State  unemployment  compensation  law 
to  provide  that: 

Compensation  shall  not  be  denied  to  an 
individual  for  any  week  l>ecause  he  is  in 
training  with  the  approval  of  the  State  agency 
(or  tiecause  of  the  application,  to  any  such 
week  of  training,  of  State  law  provisions 
relating  to  availability  for  work,  active  search 
for  work,  or  refusal  to  accept  work). 

Section  3304(a)(8),  FUTA,  constitutes 
an  "other  provision  of  Federal  law 
relating  to  unemployment  benefits" 
within  the  meaning  of  section  302(d). 
jTPA.  Therefore,  if  an  individual  is 
accepted  for  training  under  Title  III  of 
the  JTPA,  that  person  is  deemed  to  have 
been  accepted  for  training  with  the 
approval  of  the  State  within  the  meaning 
of  section  3304(a)(8),  FUTA. 

However,  neither  JTPA  nor  section 
3304(a)(8).  FUTA,  require  that 
individuals  who  are  ineligible  for 
unemployment  benefits  must  be  paid 
benefits  upon  enrollment  in  approved 
training.  For  example,  section  302,  JTPA. 
permits  individuals  who  have  exhausted 
benefits  to  participate  in  training 
programs.  These  individuals  remain 
ineligible  for  regular  unemployment 
compensation  because  of  State  law 
regarding  exhaustion  of  benefits,  despite 
acceptance  of  JTPA  training.  Of  course, 
individuals  must  satisfy  other  basic 
State  law  requirements  for  eligibility, 
such  as  establishing  sufficient  qualifying 
wages  or  showing  good  cause  for 
voluntarily  leaving  employment.  These 
requirements  are  not  waived  by  any 
provision  of  FUTA  or  JTPA. 

In  conclusion,  although  the  State 
agency  is  precluded  from  denying 
benefits  to  an  individual  for  the  reasons 


listed  in  section  3304(a)(8).  FUTA,  a 
State  agency  must  apply  other 
provisions  of  State  law  regarding 
eligibility  and  disqualification. 

5.  Action  Required.  Administrators 
are  requested  to  review  their  Idws  to 
assure  that  none  were  enacted  or  are 
being  interpreted  to  permit  the  payment 
of  benefits  to  individuals  enrolled  in 
JPTA  training  who  do  not  meet  the 
eligibility  requirements  of  the  State  UI 
law. 

6.  Inquiries.  Direct  questions  to  the 
appropriate  regional  office. 

Dale:  March  25. 1985. 
Expiration  date:  Mardi  31, 1987. 

Directive:  Unemployment  Insurance 

Program  Letter  No.  12-85 
To:  All  State  Employment  Security 

Agencies 
From:  Bert  Lewis,  Administrator  for 

Regional  Management 
Subject:  Under  Secretary's  Decision  in 

the  1984  Minnesota  Conformity 

Proceedings 

1.  Purpose.  To  announce  the  Under 
Secretary's  Decision  in  the  1984 
Minnesota  Conformity  Proceedings  and 
its  implications. 

2.  References.  Section  3303(a)(1), 
FUTA:  UIPL  15-«4;  Under  Secretary's 
Decision  in  Case  No.  84-CCP-l.  dated 
October  29, 1984. 

3.  Background.  A  recent  decision  by 
the  Under  Secretary  of  Labor  ruled  on 
three  issues  involving  the  interpretation 
of  section  3303(a)(1),  FUTA. 

The  first  issue  involved  a  section  of 
Minnesota  law  which  provides  that 
employers  with  an  experience  ratio  of 
less  than  one-tenth  of  one  percent  shall 
pay  contributions  on  only  the  first  $8,000 
in  wages  paid  to  an  individual  during 
each  calendar  year.  Other  employers  in 
Minnesota  must  pay  contributions  on  a 
higher  wage  base.  The  Department  of 
Labor  contended  that  this  Minnesota 
law  provision  is  inconsistent  with 
section  3303(a)(1),  FUTA,  because  it 
creates  two  classes  of  employers  and 
the  lower  taxable  wage  base  for  one 
class  of  employers  is  not  a  factor 
"bearing  a  direct  relation  to 
unemployment  risk."  The  administrative 
law  judge  concluded  that  the  lower 
wage  base  is  directly  related  to 
unemployment  risk  because  it  is  directly 
related  to  the  employer's  experience 
ratio.  Consequently,  the  administrative 
law  judge's  recommended  decision 
found  this  provision  of  Minnesota  law  to 
be  in  conformity  with  section  3303(a)(1), 
FUTA.  The  administrative  law  judge's 
recommended  decision  was  adopted  in 
the  Under  Secretary's  Final  Decision, 
made  on  October  29, 1984. 

The  second  and  third  issues  involved 
a  section  of  Minnesota  law  which 


provides  for  certain  limitations  on 

contribution  rate  increases  or  decreases. 
Minnesota  has  a  benefit  ratio 
experience  rating  system.  These  rate 
increase  or  decrease  limitations  were 
also  ruled  on  in  the  recent  Under 
Secretary's  decision.  The  administrative 
law  judge  concluded  that  the  limitation 
on  contribution  rateincreases  or 
decreases  for  all  employers  is  not  in 
conformity  with  section  3303(a)(1). 
FUTA.  He  reasoned  that  this  provision 
of  Minnesota  law  can  result  in  two 
employers  with  identical  experience 
ratios  in  the  same  year  paying 
contributions  at  different  rates,  thus 
allowing  one  employer  to  pay  a  reduced 
rate  based  on  a  factor  not  related  to 
unemployment  risk.  He  also  concluded 
that  the  additional  limitations  permitted 
for  a  "small  business  employer"  are  not 
in  conformity  with  section  3303(a)(1), 
FUTA.  His  reasoning  was  the  same  with 
regard  to  this  limitation  as  it  was  with 
the  general  rate  limitation.  In  addition, 
he  reasoned  that  the  size  of  a  business 
is  not  a  factor  bearing  a  relationship  to 
unemployment  risk,  ilie  exception  for 
small  employers  merely  adds  another 
^improper  factor  to  determining 
contribution  rates.  The  administrative 
law  judge's  recommended  decision  on 
these  two  issues  was  also  adopted  in  the 
Under  Secretary's  Final  Decision. 

The  ruling  on  the  rate  limitation  issues 
confirms  previous  Interpretations 
concerning  rate  limitations  in  benefit 
ratio  experience  rating  systems. 
Minnesota  has  decided  not  to  appeal  the 
Secretary's  Final  Decision.  On 
December  21, 1984,  the  Minnesota 
Attorney  General  issued  an  opinion 
stating  that  the  Minnesota  section  found 
out  of  coftformity  no  longer  has  the  force 
and  effect  of  law.  On  January  18, 1985, 
Under  Secretary  of  Labor  Ford  B.  Ford, 
issued  a  Decision  that  he  would  sign  the 
1984  certification  for  the  State  of 
Minnesota. 

4.  Revised  Interpretation.  The  Under 
Secretary's  Decision  requires  a 
modification  of  the  position  stated  in 
paragraphs  1  and  2  on  page  2  and 
paragraph  5  on  page  3  of  UIPL  No.  15-84, 
dated  February  17, 1984.  These  parts 
indicated  that  employer  contribution 
rates  under  an  experience  rating  plan 
must  be  applied  to  a  single  taxable  wage 
base  during  the  same  period,  such  as  a 
•  tax  year. 

As  a  result  of  the  Under  Secretary's 
Decision,  this  interpretation  is  no  longer 
absolute.  It  is  not  inconsistent  to  have 
more  than  one  taxable  wage  base  if  the 
different  wage  bases  are  directly  related 
to  imemployment  risk  as  determined  by 
an  employer's  experience  ratio. 


5.  Action  Required.  Administrators 
are  requested  to  prpvtcle  the  above 
information  to  appropriate  staff. 

&■  Attochrnbnts  " 

I.  Recoaimen^^Pecision  of 

Administrative  Law  Judge,  dated 
.August  24, 1984 

n.  Final  Decision  of  Under  Secretary  of 
LaborV  dated  October  29, 1984 

Final  Decision 

In  the  matter  of  State  of  Minnesota, 
Depat-trnent  of  Economic  Secarity;  Case  No. 
84-CCM. 

Pursuant  to  a  Notice  of  Hearing 
published  on  March  8, 1984,  49  FR  8309, 
proceedings  were  instituted  with  respect 
to  the  conformity  of  the  State  of 
Minnesota  with  those  requirements  of 
the  Federal  Unemployment  Tax  Act 
(FUTA)  codified  at  section  3303(a)(1)  of 
the  Internal  Revenue  Code  of  1954.  as 
amended.  26  U.S.C.  3303(a)(1).  This 
notice  established  the  date  for  a  hearing 
on  the  issues  raised  in  the  notice.  By 
subseqiienl  agreement  of  the  parties, 
however,  the  hearing  was  cancelled,  an 
Agreed  Settlement  of  Facts  was  filed, 
and  the  case  was  submitted  on  briefs. 
On  August  24, 1984,  Administrative  Law 
Judge  John  W.  Earman  issued  a 
Recommended  Decision  on  the  issues 
raised  in  the  notice.  The  matter  is  now 
before  me  for  decision  under  section 
3303(b)(1)  of  FUTA.  26  U.S.C.  3303(b)(1). 

Specifically  before  me  is  whether 
subdivisions  2  and  8  of  section  268.06  of 
the  Minnesota  unemployment 
compensation  law.  Minn.  State  section 
268.06,  subd.  2  and  8,  meet  the 

requirements  of  section  3303(a)(1)  of 
FUTA.  Under  section  3303(a)(1)  of 
FUTA.  any  reduced  rate  of  contributions 
permitted  by  State  laws  must  be  based 
on  experience  with  respect  to 
unemployment  or  other  factors  having  a 
direct  relation  to  unemployment  risk 
during  not  less  than  three  consecutive 
years  immediately  preceding  the 
computation  date.  This  section  has  been 
consistently  interpreted  as  required  both 
that  the  experience  of  all  employers  in  a 
State  be  measured  by  the  same  factor  or 
factors  bearing  a  direct  relation  to 
unemployment  risk,  and  that  any 
reduced  rate  of  contribution  be  based  on 
all,  rather  than  a  portion,  of  an 
individual  employer's  experience 
immediately  preceding  the  computation 
date. 

Subdivision  2  of  section  268i)6  of  the 
Minnesota  law  permits  employers,  who 
have  an  experience  ratio  of  less  than 
one-tenth  of  1  percent!  to  pay 
contributions  only  on  the  first  $8,000  in 
wages.  Since  such  employers  pay 
contributions  on  lesser  wages  than  other 
employers,  a  question  arises  as  to 
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whether  this  provision  has  the  effect  of 
measuring  the  experience  of  the 
employers  with  an  experience  ratio  of 
less  than  one-tenth  of  one  percent  by  a 
different  factor  than  applicable  to 
employers  with  greater  experience 
ratios,  and  hence  by  a  factor  not  having 
a  direct  relation  to  unemployment  risk.  , 

Subdivision  8  of  section  268.06  of  the 
Minnesota  law  provides  that,  if  an 
employer's  experience  ratio  (which  is 
computed  on  the  basis  of  the  employer's 
experience  for  the  4  year  period 
preceding  the  computation  date)  has 
increased  or  decreased  within  the 
current  calendar  year  by  more  than  2"^ 
percentage  points,  the  increase  or 
decrease  shall  be  limited  to  2V4 
percentage  points.  That  subdivision  also 
provides  that  small  business  employers 
are  eligible  for  a  further  reduction  in 
these  percentage  limitations  to  1  ^2 
percentage  points..  With  respect  to 
subdivision  8,  the  issue  is  whether  the 
2^4  percentage  point  limitation  and  the 
further  reduction  for  small  business 
employers  result  in  a  reduced  rate  of 
contribution  which  is  based  only  on  a 
portion  of  an  individual  employer's 
unemployment  experience  immediately 
preceding  the  computation  date. 
The  administrative  law  judge 
recommended  that  I  find  that 
subdivision  2  of  section  268.06  of  the 
Minnesota  unemployment  compensation 
law  conforms  with  the  requirements  of 
section  3303(a)(1)  of  FUTA.  Specifically, 
the  administrative  law  judge  concluded 
that  the  applicable  wage  base  is  directly 
related  to  the  employer's  unemployment 
risk  because  it  is  directly  related  to  the 
employer's  experience  ratio  which  is  a 
factor  bearing  a  direct  relation  to 
unemployment  risk.  With  respect  to 
subdivision  8  of  section  268.06  of  the 
Minnesota  law.  the  administrative  law 
judge  recommended  that  I  find  the  State 
of  Minnesota  in  nonconformity  with 
section  3303(a)(1)  of  FUTA.  This 
recommendation  was  based  on  the 
administrative  law  judge's  conclusion 
that  both  the  2V2  percentage  limitation 
on  changes  in  the  employer's 
employment  ratio  and  the  1V4 
percentage  limitation  for  small  business 
employers  result  in  reduced  rates  of 
contribution  apart  from  any  factor 
bearing  on  unemployment  risk. 

Upon  review  of  the  entire  record  in 
this  case.  I  agree  with  the  analysis  and 
the  conclusions  of  the  administrative 
law  judge.  L  thus  adopt  his  decision  in 
its  entirety.  L  consequently,  find  that 
subdivision  2  of  section  268.06  of  the 
Minnesota  unemployment  compensation 
law  is  in  conformity  with  section 
3303(a)(1)  of  FUTA.  I.  however,  find  that 
subdivision  8  of  section  268.06  of  the 
Minnesota  law  no  longer  contains  the 


provisions  specified  in  section  3303(a)(1) 
of  FUTA  and  that  the  State  of 
Minnesota  has.  at  least  since  March  31, 
1982,  failed  to  substantially  comply  %vith 
such  section.  Accordingly,  subdivision  8 
of  section  268.06  of  the  Minnesota 
unemployment  law  will  not  be  included 
in  the  listing  of  those  laws  which  will  be 
certified  by  me  to  the  Secretary  of 
Treasury  on  October  31. 1984  under 
section  3303(b)(1)  of  FUTA.      . 

Ford  B.  Ford. 

Under  Secretary  of  Labor. 

Dated:  Octol)er  29, 1964  in  Washington. 
D.C. 
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Recommended  Decision 

Statement  of  the  Case 

This  case  arises  under  the  Federal 
Unemployment  Tax  Act  (FUTA),  28 
U.S.C.  3301-3311.  The  statute  imposes 
on  employers  an  excise  tax  based  upon 
the  wages  paid  to  employees.  Credits 
are  given  for  contributions  to  State 
unemployment  funds  which  are  certified 
for  each  12  month  period  ending  on 
October  31  of  such  year. 

State  participation  in  the  Federal- 
State  unemployment  compensation 
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pragran  is  volantary.  but  States 
choosing  to  participate  must  enact 
unemployment  compensation  laws 
consistent  with  federaJ  requirements. 
The  Secretary  of  Labor  must  annually 
certify  to  the  Secretary  at  the  Treasury 
the  law  of  each  State  where  he  finds 
reduced  State  unempjoyment  tax  rates 
were  allowable. 

On  |une  23. 1982  the  Acting  Regional 
Administrator.  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor  advised  the 
Commissioner,  Minnesota  Department 
of  Economic  Security  (MDES]  that  HJ'. 
No.  1,  a  bill  signed  into  law  by  the 
Governor  on  March  31, 1982.  raised 
numerous  questions  of  conformity  with 
Federal  law.  After  an  exchange  of 
correspondence,  MDES  in  a  letter  on 
January  14, 1983  indicated  that,  while 
they  continued  to  disagree  on  the 
question  of  conformity,  they  would  seek 
remedial  legislation.  When  no  such 
legation  had  materialized  afl«-  almost 
a  year  had  passed,  the  Secretary  of 
Labor  advised  the  MDES  and  the 
Governor  of  Minnesota  of  the 
commencement  of  conformity 
proceedings.  The  MDES  requested  a 
bearing  and.  on  March  6, 1984,  the 
Notice  of  Hearing  was  published  in  the 
Federal  Register,  setting  April  17, 19B4 
as  the  hearing  date.  By  agreement  of  the 
parties  the  bearing  was  canceled  and 
submission  of  the  case  on  briefs  was 
ordered.  The  Minnesota  Association  of 
Commerce  and  Industry  was  allowed  to 
file  an  amicBS  curiae  Iwief  by  Order 
dated  May  22. 1984. 

The  parties  and  the  Association  have 
submitted  briefs  and  reply  briefs. 

Issues  Presented 

I.  Whether,  with  respect  to 
certification  of  State  laws  on  October 
31, 1984,  under  section  3303(bKl)  of  the 
Internal  Revenue  Code  of  1954, 26  U.S.C. 
3303(b)(1),  subdivision  2  of  section 
268X6  of  the  unemployment 
compensation  law  of  the  State  of 
Minnesota  (the  Minnesota  Employment 
Services  Law,  Chapter  288,  Minnesota 
Statutes  1980)  has  been  amended  so 
that,  with  respect  to  the  12-month  period 
ending  on  such  October  31.  the 
Minnesota  law  no  longer  contains  the 
provisions  specified  in  section  3303(a)(1) 
of  the  Internal  Revenue  Code  of  1984.  26 
use  3303(aKl)  or  the  State  has,  with 
respect  to  such  12-nionth  period,  failed 
to  comply  substantially  with  any  such 
provisitm. 

II.  Whether,  with  respect  to 
certification  of  State  laws  on  October 
31. 1964.  under  section  3303(b)(1)  of  the 
Internal  Revenue  Code  of  1954,  28  U.S.C 
33303(bNl).  subdivision  8  of  section 
268.06  tk  the  unemployment 


compensation  law  of  the  State  of 
Minnesota,  supra,  has  been  amended  so 
that,  with  respect  to  the  12-month  period 
ending  on  such  October  31,  the 
Minnesota  law  no  longer  contains  the 
provisions  specified  in  section  3303ta){l) 
of  the  Internal  Revenue  Code  of  1954. 28 
U.S.C  3303(aKl).  or  the  State  has,  witfi 
respect  to  such  12-month  period,  failed 
to  comply  sustantially  with  any  such 
provision. 

Agreed  Fads 

The  parties  agreed  to  the  following 
facts: 

1.  During  the  1982  first  special  session 
of  the  Minnesota  General  Assembly,  the 
Minnesota  legislature  passed  H.F.  No.  1. 

2.  This  bill  was  signed  into  law  by  the 
Governor  of  Minnesota  on  March  31, 
1982. 

3.  H.F.  No.  1  amended,  inter  oHa, 
subdivisions  2  and  8  of  section  268.06  of 
the  imemployment  compensation  law  of 
the  State  of  Minnesota.  Minn.  Stat 
section  268i)6,  subd.  2, 8,  relating  to 
experience  rating  of  employers. 

4.  The  State  of  Minnesota  Department 
of  Economic  Secority  submitted  a 
certified  copy  of  FLF.  No.  1  to  Steven  M. 
Singer,  Actirq;  Regional  Administrator  in 
Chicago  for  the  Employment  and 
Training  Administration  ("ETA"),  U5. 
Department  of  Labor. 

5.  In  a  |une  23, 1982  letter  to  Mr.  Rolf 
Kfiddleton.  Commissioner,  MDES,  Mr. 
Singer  apprised  MDES  it  was  ETA's 
position  that  Hf .  Na  1  raised  numerous 
questions  of  conformity  with  federal  law 
requirements  and  attached  a 
memorandum  discussing  these 
conformity  issues.  This  memorandum 
specifically  raised  the  conformity 
questions  relating  to  subdivisions  2  and 
8  of  section  2e6j06  which  are  at  issue  in 
this  case. 

ft.  In  a  July  9. 1982  response  to  Mr. 
Singer.  Mr.  Middleton  affirmatively 
rejected  ETA's  comments  on  section 
268.02,  subdivisions  2  and  8.  In  this 
letter,  Mr.  Middleton  articulated  the 
State's  reasons  for  believing  these 
subdivisions  did  not  raise  conformity 
issues. 

7.  Mr.  Singer  responded  in  a 
September  3a  1982  letter  to  Mr. 
Middleton.  This  letter  expressed  ETA's 
disagreement  with  MOSS'S  position  on 
the  conformity  issues  raised  by  section 
268.06.  subdivisions  2  and  8.  Mr.  Singer 
attached  a  memorandum  further 
elaborating  on  the  conformity  problems 
raised  by  those  subdivisions. 

8.  In  a  fanuary  14. 1983  letter  to  Mr. 
Singer.  Ms.  Barbara  Beerhalter,  the  new 
Commissioner  of  MDES,  stated  that 
MDES  continued  to  disagree  with  ETA 
on  the  question  of  conformity  issues  but 
stated  that  the  State  agency  would  seek 


remedial  legislation  that  would  remove 
the  provisions  at  issue.  Nearly  a  year 
later,  no  such  legistatioa  had 
materialized. 

9.  On  DecembfH-  29, 1983.  Raymond  ). 
Donovan,  Secretary  of  Labor,  wrote  to 
Ms.  Beerhalter  to  notify  MDES  of  the 
commencement  of  conformity 
proceedings  against  the  State  of 
Minnesota  under  section  3303(bK3)  of 
the  Federal  Unemployment  Tax  Act 
("FUTA-).  This  noUce  identified  the 
specific  issues  in  question  and  offered 
the  State  agency  an  opportunity  for  a 
hearing  on  the  questions  raised. 

10.  On  January  12, 1984.  Ms. 
Beerhalter,  by  letter,  requested  that  a 
hearing  be  scheduled. 

11.  In  a  February  29. 1984  letter  to  Ms. 
Beerhalter.  Secretary  Donovan  sent 
MDES  a  copy  of  the  Notice  of  Hearing 
and  Rules  of  Procedure  governing  these 
conformity  proceedings. 

12.  On  March  6, 1964.  the  Notice  of 
Hearing  was  published  in  the  Federal 
Register,  49  FR  8309-8311.  The  Notice  of 
Hearing  set  April  17, 1984  as  the  hearing 
date. 

13.  Subsequendy.  upon  agreement  of 
the  parties,  the  baring  was  canceled 
and  the  case  was  submitted  on  briefs. 

Findings  and  Conclusions 

Section  3303(a)(1)  of  Tile  26,  United 
States  Code,  provides  in  pertinent  part: 

(a)  Slate  Standards.— A  taxpayer  ahaH  be 
allowed  an  additional  credit  mder  section 
3302(b)  wntfa  respect  (o  any  reduced  rate  of 
contributions  pennitted  by  a  State  law,  only 
if  the  Secretaiy  of  L«bor  finds  (liat  under 
such  law — 

(1 J  no  reduced  rate  of  coQiributions  *  *  *  is 
pennitted  to  a  person  *  ♦  *  having 
individuals  in  his  *  *  *  employ  except  on  the 
basis  of  his  *  *  *  experience  with  respect  to 
unemploynient  or  other  factors  bearing  a 
direct  relatiaa  to  wnentploymeiH  risk  during 
not  lew  tkan  3  consecutive  yeais 
immediately  preceding  the  computation  date. 


26  UAC  3303(a)(1)  affords  the 
taxpayers  a  credit  against  the  Federal 
tax  for  any  reduced  rate  of  contributions 
permitted  by  State  law.  However,  the 
reduced  rate  must  be  based  on  factors 
bearing  a  direct  relationship  to 
unemployment  risk. 

The  State  of  Minnesota  allows  for  a 
reduced  rate  of  contribution  based  on 
the  employer's  "experience  ratio,"  * 
which  the  Department  of  Labor 
concedes  is  a  factor  "bearing  a  direct 
relation  to  unemployment  risk". 

Minn.  Stat  section  268.06,  subd.  2 
(Supp.  1983)  provides: 


■Minn.  Slat,  section  366.06.  sub.  6(b)(1962). 
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Each  employer  shall  pay  contributions 
equal  to  two  and  seven-tenths  percent  for 
each  calendar  year  prior  to  1985  and  5% 
percent  for  1985  and  each  subsequent 
calendar  year  of  wages  paid  and  wages 
overdue  and  delayed  beyond  the  usual  time 
of  payment  from  him  with  respect  to 
employment  occurring  during  each  calendar 
year,  except  as  may  be  otherwise  prescribed 
in  subdivision  3a  and  4.  Each  employer  who 
has  an  experience  ratio  of  less  than  one-tenth 
of  one  percent  shall  pay  contributions  on 
only  the  first  $8,000  in  wages  paid  and  wages 
overdue  and  delayed  beyond  the  usual  time 
of  payment  to  each  employee  with  respect  to 
employment  occurring  during  each  calendar 
year.  (Emphasis  added.) 

The  Department  contends  that  the  last 
sentence  of  this  subdivision  violates 
section  3303(a)(1)  of  Futa,  for  the 
foUowitig  reasons.  Two  classes  of 
employer's  are  created,  those  with 
experience  ratios  of  less  than  0.1%  and 
those  with  experience  ratios  of  0.1%  or 
more.  The  classiHcation  determines 
which  taxable  wage  base  is  applicable 
to  a  particular  employer.  Since  the  lower 
taxable  wage  base  is  not  a  factor 
"bearing  a  direct  relation  to 
unemployment  risk",  the  subdivision  is 
inconsistent  with  section  3303(a)(1)  of 
FUTA,  according  to  the  Department. 

The  Department  is  in  error,  the 
Minnesota  system  classifies  employer's 
by  their  experience  ratio,  which  is  a 
factor  bearing  a  direct  relation  to 
unemployment  risk.  The  employers 
particular  classification  next  determines 
which  wage  base  is  applicable.  The 
applicable  wage  base  is  directly  related 
to  the  employer's  experience  ratio  and 
thus  is  directly  related  to  the  employer's 
unemployment  risk. 

The  use  of  a  two  level  taxable  wage 
base  is  not  a  factor  in  determining  low 
risk  or  high  risk  employers,  rather,  it  is  a 
means  of  rewarding  employer's  who 
have  already  been  determined  to  be  low 
risk  en^loyers. 

The  reward  system  bears  a  direct 
relationship  to  unemployment  risk. 
Those  employers  with  an  experience 
ratio  of  less  than  0.1%  use  the  $8,000 
wage  base;  those  with  an  experience  of 
0.1%  or  more  use  a  flexible  wage  base. 
The  major  thrust  of  the  Department's 
argument  is  the  dramatic  results  that 
occur  for  two  similarly  situated 
employers,  one  falling  just  below  the 
0.1%  line  and  the  other,  just  above  the 
line.  The  results  are  further  enhanced 
because  of  Minnesota's  practice  of 
rounding  off  the  experience  ratio 
calculation  to  the  nearest  one-tenth  of 
one  percent.  The  Department's  argument 
is  irrelevant.  Section  3303(a),  in 
substance,  allows  an  employer  to  be 
rewarded  by  a  reduced  rate  of 
contribution  if  the  reduction  is  tied  to 
unemployment  risk.  However,  the 


amount  and  the  exact  nature  of  the 
reward  is  not  stated  in  section 
3303(a)(1).  A  state  is  permitted  to  name 
its  own  reward.  In  the  instant  case, 
Minnesota  has  chosen  to  confer  a 
substantial  benefit  for  those  employer's 
falling  below  the  0.1%  line.  It  is,  in  fact,  a 
significant  motivation  to  employers  to 
reduce  their  experience  ratios. 

In  any  instance  of  line  drawing,  those 
cases  falling  near  the  line  can  produce 
dramatic  results,  as  the  Department's 
example  in  its  brief  demonstrates. 
However,  "horrible  example"  cases  are 
an  inevitable  consequence  of  legislative 
line  drawing  under  any  circiimstance.  If 
more  exacting  parameters  of  a  tax 
benefit  are  needed,  they  must  be  set  by 
Federal  legislation.  Therefore, 
subdivision  2  of  section  268.06  of  the 
Minnesota  Unemployment 
Compensation  Law  is  found  to  comply 
with  section  3303(a)(1)  of  FUTA. 

Si|bdivision  8  of  section  268.06  of  the 
Minnesota  law  provides,  in  part,  as 
follows: 

For  each  calendar  year  the  commissioner 
shall  determine  the  contribution  rate  of  each 
employer  by  adding  the  minimum  rate  to  the 
experience  ratio,  except  that  if  the  ratio  for 
the  current  calendar  year  increases  or 
decreases  the  experience  ratio  for  the 
preceding  calendar  year  by  more  than  one 
and  one-half  percentage  points  for  1982;  and 
2V4  percentage  points  for  1983  and  each  year 
thereafter,  the  increase  or  decrease  for  the 
current  year  shall  be  limited  to  one  and  one- 
half  percentage  points  for  1982;  and  2Vt 
percentage  points  for  1963  and  each  year 
thereafter,  provided  that  a  small  business 
employer  shall  be  eligible,  upon  application, 
for  a  reduction  in  the  limitation  to  1  Vi 
percentage  points  for  1983  and  each  year 
thereafter.  "Small  business  employer"  for  the 
purpose  of  this  subdivision  means  an 
employer  with  an  annual  covered  payroll  of 
$250,000  or  less,  or  fewer  than  20  employees 
in  three  of  the  four  quarters  ending  June  30,  of 
the  previous  calendar  year. 
*         *         *         ♦         • 

No  employer  Rrst  assigned  an  experience 
ratio  in  accordance  with  subdivision  6,  shall 
have  his  contribution  rate  increased  or 
decreased  by  more  than  one  and  one-half 
percentage  points  for  1982:  and  2V4 
percentage  points  for  1983  and  each  year 
thereafter  over^he  contribution  rate  assigned 
for  the  preceding  calendar  year  in 
accordance  with  subdivision  3a,  provided 
that  a  small  business  employer  shall  be 
eligible,  upon  application,  for  a  reduction  in 
the  limitation  to  1 V^  percentage  points  for 
1983  and  each  year  thereafter. 

Subdivision  8  places  fixed  percentage 
limitations  on  annual  employer 
contribution  rate  increases  and 
decreases.  The  State  "notes"  that  a  rate 
increase  limitation  has  been  in  effect 
since  1975.  It  has  failed  to  indicate  the 
legal  significance  of  that  fact.  There  has 
been  no  showing  that  the  State  relied  on 


a  representation  or  changed  its  position 
to  its  detriment  because  the  Department 
failed  to  act  earlier.  There  is  no  reason 
the  Department  should  now  be  estopped 
from  questioning  the  state  procedure. 

States  are  permitted  to  establish 
maximum  and  minimum  contribution 
rates.  Minnesota  argues  that  those 
limitations  are  the  same  as  limitations 
on  annual  increases  and  decreases  and 
the  latter  should  therefore  be  permitted. 
Its  analogy  is  incorrect.  A  State  may  set 
a  maximum  rate  of  contribution  and  the 
maximum  rate  is,  in  effect,  a  standard 
rate  of  contribution. 

Once  a  standard  rate  is  set  section 
3303(a)(1)  of  FUTA  requires  that  any 
procedure  for  reducing  that  rate  below 
the  standard,  be  based  on 
unemployment  risk  factors.  Thus  section 
3303(a)(1)  does  not  speak  to  setting  a 
maximum  of  standard  rate  or 
contribution,  the  section  only  has 
application  after  a  maximum  rate  has 
been  set. 

Likewise,  section  3302(a)(1)  does  not 
apply  to  establishing  a  minimum  rate  of 
contribution.  Section  3303  applies  only  if 
a  reduction  in  contribution  rates  exists. 
A  minimum  rate  of  contribution 
prohibits  a  reduction  rate  from  existing 
below  the  cutoff  line. 

Section  3303  has  clear  application  to 
limiting  increases  and  decreases  in 
contribution  rates.  Two  employers  with 
identical  experience  ratios  in  1984 
should  pay  the  same  rate  of 
contribution.  However,  under  the  State 
law,  the  contribution  rate  of  one  of  the 
employers  may  be  artificially  limited 
because  that  employer's  experience 
ratio  had  substantially  increased  from 
1983.  While  both  employers  have  been 
rated  equal  as  to  unemployment  risk  in 
the  current  year,  under  the  State 
provision,  one  employer  would  pay  a 
reduced  rate  of  contribution,  apart  from 
any  factor  bearing  on  unemployment 
risk,  in  contravention  of  section  3303. 

Minnesota  asserts  that  the  limitation 
on  an  increase  in  rate  for  one  employer 
is  offset  by  a  corresponding  limitation 
on  rate  decrease  for  another  employer. 
Thus  "the  overall  effect  is  to  accurately 
reflect  the  experience  of  all  Minnesota 
employers  because  the  hmitations  offset 
and  cancel  each  other."  Section  3303 
does  not  address  employer's  as  a  whole, 
it  applies  to  the  individual  taxpayer. 
Each  taxpayer  or  employer  must  be 
viewed  independently  in  analyzing 
compliance  with  the  Section  'Thus,  the 
State  argument  fails. 

Subdivision  8  also  creates  a  special 
fixed  percentage  rate  limitation  for 
"small  business  employers".  As  the 
above  discussion  illustrates  fixed 
increase  and  decrease  limitations  are.  in 
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general,  improper.  The  exception  for 
sfloall  business  employers  merely  adds 
another  improper  factor  to  detemiining 
contribution  rates.  There  has  been  no 
showing  that  the  size  of  an  employer's 
business  is  a  factor  bearing  a 
relationship  to  unemployment  risk. 
Minnesota's  argument  that  any 
economic  benefit  to  small  businesses 
aids  their  chances  of  survival  and  thus 
has  a  direct  bearing  on  unemployment, 
is  tenuous  and  flies  in  the  face  of  the 
dear  mandate  of  section  3303. 
Accordingly  the  small  Inisiness 
employers  limitation  is  also  found  to 
violate  section  3303  of  FUTA. 

Recommended  Order 

1.  Subdivision  2  of  section  268.06  of 
the  Minnesota  unemployment 
compensation  law  is  found  to  conform 
with  section  3303  (aHl)  of  the  Federal 
Unemployment  Tax  Act. 

2.  Subdivision  8  of  section  288i)e  of 
the  Minnesota  unemployment 
compensation  law  does  not  conform 
with  the  requirements  of  section 
3303(a)(1)  of  the  Federal  Unemployment 
Tax  Act  and  consequently  the  State  of 
Minnesota  should  not  be  included  in  the 
October  31. 1984  listing  of  the  States 
with  respect  to  which  certification^  are 
made  under  section  3303(b)(1)  of  the 
Internal  Revenue  Code  of  1954. 

Dated:  A«guat  2«.  MM  ia  WashiRgtoo.  aC 
|ohn  W.  Eannan 
Administrative  Law  fudge. 
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Directive:  Unemployment  Insurance 

Program  Letter  No.  30-85 
To:  All  State  Employment  Security 

Agencies 
From:  Barbara  Ann  Fanner  Acting   ' 

Administrator  for  Regional 

Management 
Subject:  Denial  of  Benefits  to 

Educational  Employees  in  Crossover 

Situations 

1.  Purpose,  To  inform  State 
Employment  Security  Agencies  (SESAs) 
of  the  requirements  of  section 
3304(a)(6)(A)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
regarding  the  denial  of  benefits  in 
crossover  situations  (change  in      f 
employment  status)  to  educational 
employees  during  customary  vacation 
periods  or  holiday  recesses  ("within 
terms")  and  during  periods  between 
tarns. 

2.  References.  Public  Law  (P.L)  98-21. 
UIPL  No.  41-83,  UIPL  No,  18-78,  and 
Supplement  3. 1978  Draft  Legislation, 
dated  May  6. 1977. 

3.  Baciground.  The  crossover 
situation  was  first  explained  on  page  7 
of  Supplement  3, 1976  Draft  Legislation. 
It  arises  when  an  educational  employee 
woridng  in  one  capacity  receives 
assurance  of  continued  employment  in 
the  second  of  two  academic  periods  in 
the  other  capacity  encompassed  by 
section  3304(aH6HA)  of  the  Federal 
Unemployment  Tax  Act  (FUTA).  For 
example,  if  a  teacher  (a  person  serving 
in  a  "professional"  capacity)  receives 
assurance  that  at  the  end  (rf  the 
Christmas  holidays  recess  his/her 
employment  will  be  con^nned  in 
January,  but  as  a  teacher's  aide  (Le.,  in  a 
**nanpn>fessional"  capacity)  rather  than 
as  a  teacher,  a  crossover  will  occur  if 
the  teacher  goes  on  to  the  new  job. 

Additional  crossover  questions  arose 
with  the  passage  of  P.L  98-21  which 
required  States  to  implement  clauses 
(iii)  and  (iv)  of  section  3304(a)(6)(A). 
FUTA,  and  introduced  a  new  optional 
clause  (v).  Clause  (iii)  re4|uires  denial  of 
boiefits  based  on  services  performed  by 
both  professional  and  nonprofessional 
employees  of  educational  institutions 
during  within  terms  periods. 

Clause  (iv)  requires  denial  of  benefits 
both  between  and  within  terms  based 
on  services  performed  in  an  educational 
institution  while  in  the  employ  of  an 
educational  service  agency.  Finally, 
cbuse  (v)  permits  States  to  apply  the 


same  denial  provisions  to  services 
provided  to  or  on  behalf  of  an 
educational  institution  (e,g.,  by  local 
police  crtwsing  guards). 

aause  (iu)  of  section  3304(aK6)(A). 
FUTA,  continues  to  be  interpreted  »s 
requiring  denial  of  benefits  during 
within  terms  periods  in  crossover 
sitaations,  although  denial  in  crossover 
situations  arising  between  terms  is  still 
precluded  in  accordance  with  the 
established  interpretation  of  clauses  (i) 
and  (ii).  However,  two  new  questions 
whicJi  relate  to  clauses  (iv)  and  (v)  are: 
(1)  Does  within  terms  crossover  denial 
apply  to  those  providing  services  to  or 
on  behalf  of  an  educational  institution 
(the  optional  clause  (v))?  (2)  Does  either 
the  between  or  within  terms  denial 
apply  when  the  crossover  is  not  from 
one  capacity  to  another  but  from  one 
type  of  employer  (e.g.,  an  educational 
institution)  to  another  type  of  empkiyer 
(e.g..  a  city  agency  as  a  provider  of 
services  to  or  on  behalf  of  an 
educational  institution)? 

4.  Interpretation. 

a.  Clause  (v)  within  terms  crossover 
situations.  If  clause  (v)  of  section 
330«(aK8)(A),  FUTA,  is  implemented, 
employees  providing  services  to  which 
section  3309(a)(1)  applies  (Le.,  services 
to  governmental  entities  and  nonprofit 
organizations)  who  are  providing 
services  to  or  on  behalf  of  an 
educational  institution  must  be  denied 
benefits  during  within  terms  periods 
when  crossing  over  from  one  capacity  to 
dw  other.  This  interpretation  is  based 
upon:fl)  The  language  of  clause  (iii) 
which  provides  for  denial  with  respect 
to  any  services  described  in  either  of  the 
first  two  clauses:  (2)  the  language  of 
claiMe  (v)  which  provides  denial  under 
the  same  circumstances  as  described  in 
clauses  (i)  through  (iv);  and  (3)  the 
interpretation  of  clause  (v)  given  in  UIPL 
No.  41-83  which  states  on  page  4  that 
"...  if  adopted,  the  provision  must  be 
accepted  in  toto  and  must  be  applied 
equally  to  all  classes  of  services.  .  .  ." 

b.  EEophyer  crossover  situations. 
Denial  of  benefits  to  educational 
employees,  either  between  terms  or 
within  terms,  is  not  permitted  under 
section  3304(a)(6)(A).  FUTA.  when  the 
claimant  is  crossiqg  over  from  one  type 
of  employer  to  another.  Clauses  (i),  (ii). 
and  (iii)  clearly  require  reasonable 
assurance  ol  continued  employraent 
with  the  same  type  of  employer  (i.e..  an 
educational  institution)  as  a  condition 
for  denial  during  a  period  between  or 
within  terms.  Clause  (iv)  requires  denial 
".  .  .  as  specified  in  clauses  (i).  (ii).  and 
(iii) .  .  .  ."  while  clause  (v)  permits 
denial  **.  .  .  under  the  same 
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circoMtaflees  as  described  in  dauses  (I) 

■  ■"  "As  specified^  and  ^saniA 
ciicumstances"  are  interpreted  as 
predudias  denial  twIesB  theie  is 
leaxwable  assmnee  of  oeiitiaMd 
employnent  with  tli«  sam  type  of 
employer,  ma  kiteqMetelioo  tet  is 
consistent  wiih  existiqg  and  ftrevious 
interpretations  of  clauses  (i),  (U),  aod 
(iu).  Mctioa  aSM  ^NfiKAJL  FUTA. 

5.  Action  Required.  SESAs  sho^d 
reexaaHne  their  Staters  uaenployaMnl 
insurance  iaw  to  deteiuiiiis  wkeAar  lis 
between  and  within  terms  denial 
provisJons.  implenentfiQ  the  exception 
clauses  under  sedioD  33Ot(a)(0)(A). 
FUTA.  are  caasisteBt  wtth  the  ^wve 
interpretations  aod  seek  oomctive 
legislatioB  wherever  necessaiy. 

6.  Ihquin'es.  Questions  shoiild  be 
directed  to  the  approptiate  lagioaal 
office. 

DrtK  Sefileaber  12.  MMi. 
Exptwttqn  D«te  Mawh  Jl.  W87. 

Directive:  UnempioymuU  Sagntanoe 

Pn>§Ram  Letter  No.  S4-as 
To:  AU  State  Employment  Seoaritjr 

Agencies 
From:  Barbara  Ann  Fanner,  Acting 

Administrator  for  Reigioniil 

Management 
Subject:  Voluntary  Waiver  of  Benefit 

Rights  by  a  Qaijoant  Pending  the 

Outcome  of  an  Employer  Initiated 

Appeal 

1.  Purpose.  To  reaffirm  the 
interpretation  that  benefits  may  not  be 
oeiayed  once  a  determination  of 
entitleiaeot  has  been  made  even  if  the 
claimant  voluotaiHy  atgrees  to  a  waiver 
of  benefits  pending  the  outcome  of  an 
employer  iaitiated  appeal. 

2.  References.  Section  303(a)(l)L  SSA; 
UIPL 1128,  "Tbeyovo  Decision.**  dated 
Jane  14, 1971. 

3.  Backgnund  The  \5S.  Supreme 
Court's  Java  Decisioa  iCaiifomia 
Human  Reeourcea  Department  v.  /ova, 
1971)  iaterpreted  the  "when  due" 
requirement  in  section  303(aXl)  of  the 
Social  Secarity  A<^  as  "...  the  Mae 
when  payments  are  frst 
adminisliativeiy  allowed  as  a  result  of  a 
hearixig  of  wludi  bolii  parties  have 
notice  and  are  permitted  to  preseat  their 
respective  positions; ..."  As  a  result  of 
this  decision,  State  law  and  procedure 
most  provide  for 

tl)  Payiqg  benefits  promptly,  after  a 
determination  has  beeit  made  in  the 
clairaaat's  favor,  regardless  of  the 
pendeacy  of  the  appeal  period  or  of 
any  appeal  that  has  beeo  taken  from 
the  determination:  and 

(2)  Providing  reasonable  notice  to  tietfi 
the  daimant  and  employer  of  the  time 


/ 


and  place  of  the  predetentUnatlaB 
fact-finding  hearing. 

A  question  has  arisen  in  one  State  aa 
to  whether  a  State  may.  coanstent  widr 
the  "when  doe^'  reqnirenents  of  section 
303(aHl).  SSA.  as  ioterpieted  by  the 
Java  Decisioo.  provide  £ar  a  vohntary 
waiver  by  the  claimant  of  his/ber  r^bts 
to  benefits  p^tdkag  the  outcoaie  of  aa 
ai^Mal. 

Becartse  this  question  has  broad 
apphcability.  this  UIPL  is  beiqg  issued  io 
response  to  the  question. 

4.  Interpntatioa.  Amy  deCeiial  of 
iteceif^  of  banefifs  peadiqg  an  appeal  of 
the  determinatiaa  jufbich  awarded 
benefits  is  inconsistent  with  section 
303(am  SSA.  even  where  the  defemi 
is  eompietdy  vokmtary  on  the 
claimant's  part.  Section  3a3(aXl)  of  the 
SSA,  requires  States  to  provide  **sucb 
methods  of  administration ...  as  are 
found  bjr  die  Secretary  of  Labor  to  be 
reasonably  calculated  to  ensure  fitU 
paymeat  of  unemployment 
compensation  when  due."  (Emjdiasis 
added.)  ^mflariy.  sections  a03(aN5), 
SSA.  and  8304IaK4),  FUTA.  which 
mandate  die  wididrawal  of  State 
unemployment  fitod  monies  solely  "in 
the  payment  of  unemployisent 
compensation,"  similarly  require  fiill 
payment.of  sudi  compensation  when 
due. 

A  voluntary  waiver  of  benefits  by  a 
claimant  pending  die  outcome  of  an 
appeal  does  not  change  the  'Vfaen  due" 
requirement.  Should  toe  daimanf  s 
eligfbiiity  be  affirmed  upon  aj^al.  the 
voluntary  waiver  of  benefits  would 
becaaM  an  la^Moper  waiver  of  benefits 
"ifaw"  during  the  period  of  appeal. 
Further.  H  could  be  very  difficult  if  not 
inpoasibie.  to  determine  whether  a 
claiauBt  given  a  form  to  waive  benefits 
voluntarily  signed  it  of  his/her  own  fi«e 
will. 

One  ^ipraach  to  implemeot  this 
policy  which  would  safeguard  the 
claimant's  r^t  to  payment  "when  due" 
would  be  to  advise  the  claimant  in  a 
written  statement  induded  with  his  Ui 
benefit  check  that  his  determination  of 
eligibility  has  been  appealed  and  that 
any  amounts  received  by  him  white  the 
appeal  is  pending  might  be  subject  to 
recovery  by  the  State  agency  if  that 
determination  is  reversed,  fai  this  way, 
the  claimant  can  decide  for  hiaMelf 
whether  to  spend  or  »ave  the  monies 
received  in  benefits,  without  undue 
pressure  from  die  agency. 

&  Reaffirmatioa.  in  summary,  under 
Federal  requirements: 

(a)  unemployment  benefits  must  iie 
paid  "when  due"  in  line  with  the 
requireajaits  of  section  a03(aKll.  SSA. 
and  the  Supreme  Govrijava  decisioo; 
and 


04a  Mkmtary  system  whereby 
daiments  can  (Merieee^  oi  bi«^Bt» 
due  pwwdingtfiMBiOMma  of  an  employe! 
iaitiated  appeal  is  aa  ioHiroper  waiver 
of  benefit  r^its  M^dcb  violates  the 
"when  due"  requirement  and  sections 
303(a)|S),  SSA.  and  330l(aM4).  FUTA. 

&  Acfilioo  J2e9u/i«(f.  SESAs  are 
requested  to  leview  their  procedures 
Md  make  «qp  eheqses  needed  to 
conSonn  with  this  pot&c^  interpretation. 

7.  hiqiuriea.  Dfaeet  inquiries  to 
appsopriate  re^onal  efRce  staff. 

(VR  Dae.  tf-27M«  Mad  »-»«( IMS  *^ 


Mine  Safety  and  Hastth  AdmMatrathm 
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Emery 

ModmoMoiiof 
Mandatory  aeitly 

Emery  Mining  Corporation.  P.O.  Box 
310.  Hnntfngton.  Utah  84528,  has  filed  a 
petition  to  modify  the  appUcation  of  30 
CFR  75.326  (aircourses  and  belt  haidage 
entries)  to  its  Cotloawood  Mine  {ID.  No. 
42-0194^  aMl  Us  OaerOeek  MfaM  (UX 
No.  42-00121).  both  lacated  hi  Bmeiy 
County.  Utah.  Tlie  petMon  is  filed  under 
saetioa  101(c)  of  the  Federal  ftAne  Safety 
andHaa)lhActofl977. 

A  snaimary  of  the  petitioner's 
stateaeals  ioHows: 

1.  The  petition  ooncems  dke 
requiresMiit  that  the  belt  haulage  entries 
not  be  used  to  vendlate  active  woiking 
places. 

2.  Petitioner  states  Uiat  application  ef 
the  standard  would  result  in  a 
diminution  of  safety  because  the 
stability  of  roof  and  ribs  under  deep 
cover  and  multiple  seam  mining  have  a 
direct  relation  to  the  nu^wr  of  entries 
opened:  the  fewer  entries  (^oed,  the 
more  stable  the  roof  and  ribs  and  the 
less  likely  are  pillar  and  crib  crushes, 
squeezes,  floor  heaves,  overrides  and  rib 
rolls.  Use  of  two  entries  would  also 
result  in  ventilation,  fire  control,  and 
escapeway  benefits. 

3.  As  an  alternate  method,  petitioner 
proposes  to  develop  a  two-entry  system 
of  mining  for  a  longwall  panel 
developaient  in  which  the  belt  haulage 
entry  would  act  as  a  return  air  course, 
and  for  longwall  panel  retreat  mininc  in 
which  the  belt  l»ulage  entry  woidd  act 
as  intake  air  course  for  longwall  fiiea 
ventilation. 

4.  In  support  of  this  request,  petitioner 
proposes  to  install  an  early  warning  (iie 
detection  system.  A  low-level  carbon 
monoxide  detection  system  would  be 
installed  in  all  belt  entries  used  as 
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intake  or  retiun  air  courses  and  at  each 
belt  drive  and  tailpiece  located  in  intake 
air  courses  except  in  specified 
situations.  The  monitoring  devices 
would  be  capable  of  giving  warning  of  a 
fire  fqr  four  hours;  a  visual  alert  signal 
would  be  activated  when  the  carbon 
monoxide  level  is  10  parts  per  million 
(ppm)  above  ambient  air  and  an  audible 
signal  at  15  ppm  above  ambient  air.  All 
persons  would  be  withdrawn  to  a  safe 
area  at  10  ppm  and  evacuated  at  15  ppm. 
The  Hre  alarm  signal  would  be  activated 
at  an  attended  surface  location  where 
there  is  two-way  communication.  The 
carbon  monoxide  system  would  be 
capable  of  identifying  any  activated 
sensor  and  monitoring  electrical 
continuity. 

5.  If  the  carbon  monoxide  monitoring 
system  is  deenergized.  qualified  persons 
would  patrol  and  monitor  the  belt 
conveyor  using  hand-held  carbon 
monoxide  detecting  devices. 

6.  Stoppings  in  all  longwall 
development  and  retreat  entries  would 
be  constructed  of  solid  block  with 
mortared  joints. 

7.  For  all  longwall  panels,  a  safe 
passageway  under  supported  roof 
through  tailgate  entries  or  bleeders  to  a 
mine  exit  would  be  provided  for 
emergencies.  The  passageway  would  be 
examined  weekly  by  a  qualified  person. 
One  hour  self-contained  self  rescuers 
would  be  carried  by  each  person  on  a 
longwall  panel  or  stored  near  the 
stageloader  and  stored  on  or  near  the 
face  of  the  tailgate  side  of  all  longwall 
panels. 

8.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  OfRce 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before. 
December  23. 1985.  Copies  of  the 
petition  are  available  for  insp>ection  at 
that  address. 

Dated:  November  13. 1985. 
Patricia  W.  SiJvey, 

Director.  Off  ice  of  Standards.  Regulations 

and  Variances. 

(FR  Doc.  85-27944  Filed  11-21-85;  8:45  am) 
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Occupational  Safety  and  Health 
Administratton 

(V-«5-2] 

Amax  Lead  ComfMuiy  of  Missouri 

AQENCV:  Occupational  Safety  and 

Health  Administration,  Labor 

Department. 

ACnON:  Notice  of  Change  of  Hearing 

Date  on  Application  for  Permanent 

Variance. 

summary:  This  notice  announces  a 
change  of  the  hearing  date  of  the 
application  of  AMAX  Lead  Company  of 
Missouri  for  a  permanent  variance  from 
Table  II  of  the  standard  prescribed  in  29 
CFR  1910.1025(f)(2).  The  variance 
application  concerns  the  limitation  on 
use  of  half-mask,  air-purifying 
respirators  to  areas  where  the  lead 
concentration  in  air  is  less  than  10  times 
the  permissible  exposure  limit  (PEL). 

The  notice  announcing  the  application 
for  a  permanent  variance  was  published 
in  the  Federal  Register  on  April  16, 1985 
(50  FR  15004).  The  notice  of  hearing  on 
that  application,  which  announced  the 
date  and  place  for  the  hearing, 
summarized  the  record  1o  date,  set  forth 
the  issues  for  the  hearing,  and  the 
procedures  for  participation,  was 
published  in  the  Federal  Register  on 
October  8. 1985  (50  FR  41039).  This, 
notice  announces  a  deferral  of  that 
hearing  date  from  December  4, 1985  to 
February  25, 1986.  by  order  of  the 
hearing  examiner,  the  Honorable  Daniel 
).  Roketenetz. 

DATES:  The  hearing  will  begin  at  9;30 
a.m.  on  February  25. 1966.  at  the  Federal 
Building.  Courtroom  No.  3.  Room  516. 
U.S.  Court  of  Appeals.  U.S.  Courthouse 
and  Custom  House.  1114  Market  Street, 
St.  Louis,  Missouri  63101. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Concannon,  Director,  Office  of 
Variance  Determination,  U.S. 
Department  of  Labor,  Room  N-3656, 
Third  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20210.  Telephone: 
(202)  523-7193. 

Authority:  This  document  was  prepared 
under  the  direction  of  patick  R.  Tyson,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue.  NW..  Washington.  D.C. 
20210  (Sec.  6.  84  Stat.  1593  (29  U.S.C.  655);  29 
CFR  Part  1911;  and  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736)). 

Signed  at  Washington.  DC,  this  18th  day  of 
November,  1985. 

Patrick  R.  Tyson. 

Acting  Assistant  Secretary. 
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NATIONAL  SCIENCE  FOUNDATION 

NSF  Advisory  Committee  on  Merit 
Review;  Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  NSF  Advisory  Committee  on  Merit 
Review. 

Date  and  Time:  December  9, 1985 — 9  a.m. 
to  5  p.m. 

Place:  Room  1242-A,  National  Science 
Foundation,  1800  G  Street,  NW..  Washington, 
DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Carlos  Kruytbosch. 
Acting  Head,  Science  Indicators  Unit. 
National  Science  Foundation  Washington, 
DC  20550,  (202)  634-4682.  Anyone  planning  to 
attend  this  meeting  should  notify  Dr. 
Kruytbosch 

Summary  Minutes:  Dr.  Carlos  Krytbosch,  . 
National  Science  Foundation  1800  G  Street,    . 
NW.,  Room  L-611,  Washington,  DC  20550. 

Purpose  of  Committee:  To  evaluate  merit 
review  as  practiced  by  NSF  and  other 
agencies  and  provide  its  advice  and  < 

recommendations  concerning  alternative 
systems  of  merit  review  and  selection  of 
projects. 

Summarized  Agenda:  Committee  will  hear  ' 
testimony  from  Federal  research  supporting 
agencies  about  their  project  review  and 
selection  systems  currently  in  operation. 
M.  Rebecca  Winlder. 
Committee  Management  Officer. 
November  19, 1985. 
[FR  Doc.  85-27915  Filed  11-21-85;  8:45amj 
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Permit  Applications  Received  Under 
ttie  Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  Permit  Applications 
Received  Under  Antarctic  Conservation 
Act  of  1978,  Pub.  L.  95-641. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

dates:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  December  24. 1985.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESS:  Comments  should  be 
addressed  to  Permit  Office.  Room  627. 
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Division  of  Polar  Programs.  National 
Science  Foundation.  Washington  DC 
20550. 

FOR  FtMTNCR  INPOflMATKM  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 


SUPPLEMCNTAMV  •MMHUrmN:  Hk 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541).  has 
developed  reguiatioas  thai  iiaplemeBl 
the  "Agreed  hieaMtea  tor  the 
Conswatku  of  Aatafctic  Fauna  and 
Flora"  for  aB  United  Stales  cilizaos.  The 
Agreed  Measurea.  developed  io  1964  lay 
the  Antarctic  Treaty  CaqsidtaOve 
Parties,  recomneoded  estaUSdmeiil  of 
a  permit  system  for  various  activUies  ki 
AntarcUca  and  des^atlon  of  oertalo 
animals  and  certain  ^eograpUc  areas  aa 
requiring  spedal  protection.  The 
regulations  establish  such  a  permit 
system  to  des^ate  Spedafly  Protected 
Areas  and  Sites  of  Spedal  Scientific 
Interest  Additional  information  wras 
puUisbed  in  tfie  Federal  Re^ster  on  jnbf 
15.19(B. 
The  appfieation  received  is  as  follows: 


David  F.  Parmelee.  949  Befl  Mttse%afi. 
Univeraity  of  Mimesota.  Minaeepolis. 
Miniiesole  55456. 

Activity  Apr  WUdk  Pwmil  Bn^Matiod 

Takaig:  faaport  lato  U.SlA4  Eoler 
Spedafiy  Pnitaeled  Aiea. 

The  applicant  is  ooodyetiag  a 
popaiotinn  study  of  Ataictte  birds.  IW 
appiieaiit  prapoaes  to  captuffl.  faaad. 
meaaoie  aad  weigh  Wnls  of  the 
following  spedea 
befaladierUood 
uni 


and  released 


Antarctic  Pemnsab  area:  Utdifield 
Island— Spedaity  Proteeled  Arra 

Dates 
December  IMS-Doeeariwr  19iAt.- .; 


Authority  U>  pabliilied  thj^  notice  has  been 
delegated  by  the  Director  of  the  National 
Science  Foundation. 
A.  N.  Fowler. 

Aetmg^Mimeler,  DtvittonofPeiarProgpoau. 
f/fR  Dae  «6n27ni  Piled  11-2T-4&:  MS  am] 
aiUJNa  COK  79BS-M-M 


Advisory  Committee  for  International 
Programe;  Meeting 

In  accordance  wiBi  the  Federal 
Advisoiy  CoBMniltae  Act.  Vv^  L  SZ-483. 
the  National  Scianoe  Foundation 
annennoos  the  JieUowiBg  neetii^- 

Naiae  AdviMty  Coamtttae  far 
International  fW^nna. 

Qataa:  Daeaaher  S.  IMS.  «3ao  a  Ji.  to  »00 
pm.:  OaeMiber  M.  IMK.  t«0  aaa.  le  aiie  PA. 

I^laae:  NatiOBsl  Sdowe  Fauadalioo.  laao  C 
Street.  NW,  itfadUqgtoD.  DC:  Roosi  1142. 

'I>pe  of  Meetlag:  Open. 

Contact  Pertaa:  Dr.  Bodo  Bartooha. 
Director.  Divfaiea  ef  latemottoaid  Ppogranw. 
NnliinirilrtMiwrwiiiirtlnn.DTaahiiiftoii. 
D.C  aOGH.  Tfliaphsaa  (aB2|  MO^mSL 

F  «f  iliaalM:  May  be  shiaiaed 


Puipase  of  Meeliag:  To  p«ovide  advice, 
recommendatkins.  aad  ovara^  related  to 
suppoH  loriotematiaDal  coopers  tioo  la 
sdeoM  aad  eqgineefiag. 

Agenda:  Oeuiujljer9:  Welcoaw,  Sunanary 
Oi  paai  OnoMMMts  on  scieiniflc  siiq  lecHMcei 
interactions  among  counties,  and  additieaai 
presentations  and  diaeuasions  oa  tkis  tubjset 
with  science  counselors,  iaduatiial 
representatives,  and  govenuBeat  oSldala. 

uecenroer  lu!  vpoate  afia  ensinig  en 
recent  NSF  international  activities  and 
discKHiaa  of  nport  and  hHuwagwdaa. 
M.  Rebecca  Winkler, 

November  19, 1985.  •  --.y.-    -<. 

[FR  Doc  85-27914  Filed  11-21-85: 8.-45  aiaj 
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Permits  Issued  Under  ttie  Antarctic 
Conservtstlon  Act  of  igTS 

AOMCV:  National  SdeneePoandallon. 
ACTKM:  Notice  of  permtta  issaed«nder 
the  Antarctic  Conservatkm  Act  of  197B. 
Pnb.  L.  95-541- 

StflSMMMr:  tlw  Nattoaal  Sdenoe 
Fowodatian  (N8P)  is  mquirad  to  pnMiah 

notice  of  permits  issued  under  the  ., 
Antarctic  Conservation  Act  of  1S7&  Jhi» 
is  the  required  notice  of  pennrits  Isisued. 

Charles  E.  b^nns.  PenailOIBoe. 
DiaiaioB  of  Polar  Ptografaa.  National 

i    ■  ■,■■  flM':  V':    .'  « 
-    UiU.  if  i  '.■     .    !-,:' VC-      . 


BEST  COPY  AVAILABLE 


Sdence  Foundation,  Washington,  DC 
2055a  Telephone  (202)  357-7934. 

SUPPUEUCNTARV  MFORMATION:  On 

October  8. 1985.  the  Natiaoal  Sdence 

Poondatlon  pobltshed  a  nottee  in  the 

Federal  Raglatar  of  panait  appiicatioos 

received  On  November  15. 1985  perarfts 

were  issued  to: 

Donald  B.  SinHf 

George  L  Hunt 

Jennifer  Dewey 

Chailes  E.  Myers, 

Permit  Office,  Diviaioa  of  Pohr  Programs. 

|FR  Doc  8&-2«573  Piled  11-21-8S:  8:45  ara| 


NIKLEAR  REGULAnMy 
COMMISSION 


ToEapeft 


Nudeer 

Pursuant  to  tO  CFS  im70(b)  "PuUic 
notice  of  receipt  of  an  appUcatioo" 
please  take  notice  fiiat  the  Nuclear 
Regulatory  Commission  has  received  the 
following  appttoations  for  export 
ticenses.  Copies  of  the  applications  are 
on  fiie  hithe  Nedear  ReyJatoi-y 
Conuniaatoe'a  MiMe  OoeaaMiU  Roan 
located  at  1717  H  Stieat.  NW, 
Waflhaofttfi.  DC 

A  request  for  a  bearing  or  petition  lor 
leave  to  ioterwena  majr  be  £yed  before 
DoM—berja.  1906.  Am  request  for 
hearing  or  petiten  for  leave  to  intervene 
shall  be  served  bf  the  requestor  or 
petittoper  ^pan  the  ai^licanl.  the 
ExaoBti«e.l^  JQirector.  UA  Nedear 
Hegidalory  Coeimiaaino.  Washington. 
DC  20555.  tfaaSacwtaiy.  U.Sl  Nudear 
Bi^pdatoiyCoawisainn.  and  the 
BNecelive  Sacwtary,  U.&  D^artraent  of 
State,  Washington,  DC  20520. 

in  ^  review  of  applications  fcM' 
licenses  to  export  preductioo  or 
utilizabon;  fatitities.  special  nuclear 
matariafa  or  aouice  material,  noticed 
herein,  the  Copmiasioa  does  not    _ , 
evahiate  die  health,  aaiiety  or  , 
enviroBOMBtal  cfiacts  io  the  radpfant 
nation  ipi  the  ladhty  or  auteriaJ  to  be 
exporti^L  The  ialtle  below  I>*ta  all  new 
major  appUcations 

Oalad  *iB  mb  day  flf  Noveasbsr  Mas.  at 
BetbsfdiLJktarylaBd. 
Part 


Aettmg  Amiatam  t  Oinctor.  BKpart/hmptKtemd 
Intemademal  Safetmrdt.  Offieeaf 


ij-  i.  •■>■  .'.•t.'-t 
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NRCtXPORT  APPLICATIONS                             .•■-"' 

•-.',1  .'T  ■^-..^'•«  '•■rUvsi.-;- 

N«nn  nl  vptcaM  dM*  of  vipticalan.  dMp    ' 

(pafcanq 

Maiantf  n  Ulograms 

..     Couoiry  o(  doiioition, 

...          *:    ^     ••      • 

racawad.  «pplic«lien  nuntor 

ToM  dofusnc 

Tow  aoKKW 

Transmdew.       mc!.       10-22-86.       10-2*-a5. 

XSNM0e243. 

W«slmghot«e  Eleotnc  Corp.  10^29-85.  11-12- 

85.  XR-I48 

.1                                                      .    . 

93.3 

&000 

5.598 

Wotking  stock  tor  matsnal  test  and  resefch 

rMCtors. 
fi¥«  (5)  primary  coolant  puinps  tor  SizawM  "B"- 
.  laactor.      .    . 

Wa«)G«many. 

IWIedKingdorB.    '.     •■"''• 

:..•  : 

■«»».  h-'---.  .    -. 

|FR  Doc.  85-27929  Filed  11-21-85:  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguairds;  Subcommittee  on  Quality 
and  Quality  Assurance  in  Design  and 
Construction:  Meeting 

The  ACRS  Subcommittee  oh  Quality 
and  Quality  Assurance  in  Design  and 
Construction  will  hold  a  meeting  on 
December  13, 1985.  Room  1046. 1717  H 
Street.  NW.  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: . 

Friday.  December  13,  ■  1985—^30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  with 
the  NRC  Staff  such  programs  as  CAT, 
IDVP,  IDI.  and  readiness  review  to 
ensure  quality  in  nuclear  plant  design 
and  construction.  Further,  a  discussion 
will  be  held  with  the  Staff  on  their 
program  to  deal  with  allegations' 
concerning  quality  at  the  OL  stage  (e.g.. 
Comanche  Peak).  Emphasis  should  be 
on  comparing  the  resources  required  by 
the  Various  programs  and  the 
effectiveness  of  the  programs  in  assuring 
quality  of  plant  design,  construction  and 
readiness  for  operation. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  subject. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognisant  ACRS  staff  member,  Mc. 
Richard  Major  (telephone  202/&34^1,414) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  Noveinl)er  18, 1985. 

Morton  W.  LilMikin, 

Assistant  Executive  Director  for  Project 
Review. 

(PR  Doc.  85-27928  Filed  11-21-85:  8:45  am) 
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(Docket  No.  50-245] 

Norttieast  Nudear  Energy  Co.  etal^ 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  schedular  requirement  of  10 
CFR  50.71(e)(3)(ii)  to  the  Northeast 
Nuclear  Energy  Company  (NNECo)  (the 
licensee)  for  the  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  located  at  the 
licensee's  site  in  New  London  County. 
Connecticut. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.71(e)(3)(ii)  to  submit  an  updated 
Final  Safety  Analysis  Report  (F'SAR)  for 
the  Millstone'Unit  1  within  24  months  of 


receipt  of  a  lettei*  notifying  the  licensee 
that  ihe  systematic  evaluation  program 
has  been  completed-  By  letter  dated 
March  16, 1983,  the  staff  informed 
NNECo  that  the  systematic  evaluation 
program  had  been  completed  for 
Millstone  Unit  1  and  that,  pursuant  to  10 
CFR  50.71(e)(3),  the  licensee  was 
required  to  file  an  updated  PSAR.  By 
letter  dated  February  4, 1985,  the 
licensee  requested  an  exemption  to 
defer  submittal  of  the  updated  FSAR  for 
Millstone  Unit  1.  By  letter  dated  April 
11, 1985,  the  staff  issued  an  exemption  to 
10  CFR  5p.71(e)(3)  for  Millstone  Unit  1 
perniitting  a  6  month  extension  h^ni  the 
date  of  issuance  of  the  exemption  for 
submittal  of  the  updated  FSAR.  Any 
additional  exemptions  to  10  CFR  50.71- 
would  be  granted  by  the  Director  of   . :  t 
Licensing,  ONRR,  only  upon  review  and 
approval  of  a  program  plan  for  the 
submittal  of  an  updated  FSAR.  By  letter 
dated  September  13, 1985,  the  licensee 
requested  an  additional  exemption  to 
defer  submittal  of  the  updated  FSAR  for 
Millstone  Unit  1.  However,  by  letter 
dated  October  2. 1985  the.staff  notified 
NNECo  that  its  request  for  an  additional 
exemption  was  being  denied  because 
the  licensee's  request  was  not 
responsive  to  the  terms  identified  in  the 
exemption  issued  on  April  11. 1985.  By 
letter  dated  October  11, 1985,  NNECo 
resubmitted  a  request  for  an  exemption 
from  the  schedular  requirements  of  10 
CFR  50.71(e)(3)(ii)  that  contained  the 
schedular  information  required.  The 
deferral  of  the  submittal  of  the  updated 
FSAR  is  the  proposed  action  being 
considered  by  the  staff. 

The  Need  for  the  Proposed  Action 

For  most  plants  covered  by  10  CFR 
50.71(e)(3)(ii),  ample  time  was  available 
for  updating  the  FSAR  within  the  24- 
month  interval  allowed  in  the 
regulations.  However,  Millstone  Unit  1 
requested  participation  in  an  expanded 
assessment  of  outstanding  regulatory 
requirements  with  the  idea  of 
estabUshing  an  integrated  schedule  for 
the  completion  of  these  issues  in  a 
resource  efficient  manner. 
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The  licensee  has  other  ongoing 
activities  which  would  directly  affect 
the  quaUty  and  substance  of  an  updated 
FSAR.  For  example,  the  staff  is  now 
implementing  a  limited  Integrated  Safety 
Assessment  Program  (ISAP)  for 
Milstone  Unit  1.  The  purpose  of  ISAP  is 
to  prioritize  outstanding  NRC 
requirements  and  licensee  initiatives 
resulting  in  an  integrated  living  schedule 
and  will  serve  as  al)a8is  upon  which 
fiitwe  regulatory  requirements  can  be 
judged.  The  licensee  believes  that  these 
additional  efforts  will  facilitate  a  better 
understanding  of  the  plant  design  bases 
when  the  updated  FSAJR  is  submitted. 

The  licensee  in  its  October  11. 1985. 
exemption  request  identified  the 
milestones  for  the  completion  of  the 
FSAR  update  as  required  in  the  April  11, 
1985  exemption.  In  this  exemptipn 
request  the  licensee  requested  relief 
from  the  required  completion  date  until 
March  31. 1987. 

Envtronmentallmpacts  of  the  Proposed 
Actioa 

The  proposed  exemption  affects  only 
the  required  date  for  updating  the  FSAR 
and  does  not  affect  the  risk  of  facility 
accidents.  Thus,  post-accident 
radiological  releases  will  not  differ  from 
tiiose  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  impacts,  the 
proposed  exemption  does  not  affect 
plant  non-radiological  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Conmiission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impacts  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  an  earlier  date  for  submittal  of 
the  updated  FSAR.  Such  an  action 
would  not  enhance  the  protection  of  the 
environment  and  would  result  in 
unnecessary  diversion  of  utiHty 
engineering  resources  from  other  work 
of  higher  safety  significance. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Millstone  Unit  1. 
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Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  off  No  Signiffcant  inqiacl 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental         _ 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
signiBcant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  October  11. 1985.,  This  letter  is 
available  for  public  inspection  at  the 
CommiMion's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC. 
and  at  the  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Dated  at  Betbesda.  Maryland,  this  12th  day 
ofNoveinl)erl9e5. 

For  the  Nuclear  Regulatory  Cooimission. 

Dennis  M.  Cntidifiaid. 

Assistant  Director  for  Safety  Assessment, 
Division  of  Licensing,  Office  of  Nuclear 
Reactor Ptegulatiott.    -h>  r.i    . 

[PR  Doc.  85-27930  Ftled  1)-^21-S6: 8:45  am] 
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Arizona  Public  Service  Co,  et  al;  Palo 
Verde  Nuclear  Generating  Station,  Unit 
1;  Environmental  Aaaeeament  and 
Finding  of  No  Significant  bnfMct 

The  U.S.  Nuclear  Regulatory 
Commisison  (the  Commission]  is 
considering  issuance  of  an  Exemption 
from  a  portion  of  the  requirements  of 
General  Design  Criterion  (GDC]  4  (10 
CFR  Part  50,  Appendix  A]  to  the  Arizona 
Public  Service  Company.  Salt  River 
Project  Agricultural  Improvement  and 
Power  District,  El  Paso  Electric 
Company,  Southern  California  Edison 
Company,  Public  Service  Company  of 
New  Mexico,  Los  Angeles  Department 
of  Water  and  Power  ',  and  Southern^ 
California  Pubhc  Power  Autority  (the 
licensees)  for  the  Palo  Verde  Nuclear 
Generating  Station.  Unit  1,  located  at 
the  lisensees'  site  in  Maricopa  County, 
Arizona. 


'  The  Un  Angeles  Department  of  Water  and 
Power  will  not  actually  become  a  co-owner  until 
after  Palo  Verde  Unit  1  achieves  commercial 
operation. 


Environmental  Assessment 

Identification  of  Proposed  Action:  The 
Exemption  would  permit  the  licensees 
not  to  consider  the  dynamic  effects  and, 
hence,  not  require  pipe  whip  restraints 
and  jet  impingement  shields  associated 
with  postulated  pipe  breaks  in  the  Palo 
Verde  Unit  1  primary  coolant  system,  on 
the  basis  of  advanced  calculational 
methods  for  assuring  that  piping  stresses 
would  not  result  in  rapid  piping  failure; 
i.e.,  pipe  breaks. 

Need  for  Proposed  Action:  The 
proposed  Exemption  is  required  because 
GDC  4  requires  that  structures,  systems 
and  components  important  to  safety 
shall  be  appropriately  protected  against 
dynamic  effects  including  the  effects  of 
discharging  fluids  that  may  result  from 
equipment  failures,  up  to  and  including  a 
double-ended  rupture  of  the  largest  pipe 
in  the  reactor  coolant  system  (Definition 
of  LOCA].  In  recent  submittals,  the 
Ucensees  have  provided  information  to 
show  by  advan<;«d  fracture  mechanics 
techniques  that  the  detection  of  small 
flaws  by  either  inservice  inspection  or 
leakage  monitoring  systems  is  assured 
long  before  flaws  in  the  piping  materials 
can  grow  to  critical  or  unstable  sizes 
which  could  lead  to  lai:ge  break  areas, 
such  as  the  double-ended  guillotine 
break  or  its  equivalent  The  NRC  staff 
has  reviewed  and  accepted  the 
licensees'  conclusion.  Therefore,  the 
NRC  staff  agrees  that  the  double-ended 
guillotine  break  in  the  primary  pressure 
coolant  loop  piping,  and  its  associated 
dynamic  effects,  need  not  be  required  as 
a  design  basis  accident  for  pipe  whip 
restraints  and  jet  impingement  shields, 
i.e.,  the  restraints  and  shields  are  not 
needed.  Accordingly,  the  NRC  staff 
agrees  that  an  exemption  form  GDC  4  is 
appropriate. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  Exemption  would 
not  affect  the  environmental  impact  of 
the  facility.  No  credit  is  given  for  the 
barriers  to  be  eliminated  in  calculating 
accident  doses  to  the  environment. 
While  the  jet  impingement  barriers     . 
would  minimize  the  damage  from  jet 
forces  from  a  broken  pipe,  the 
calculated  limitation  on  stresses 
required  to  support  this  proposed 
Exemption  assures  that  the  probability 
of  pipe  breaks  which  could  give  rise  to 
such  forces  are  extremely  small;  thu$, 
the  pipe  whip  restraints  and  jet 
impingement  shields  would  have  no 
significant  effect  on  the  overall  plant 
accident  risk. 

The  proposed  Exemption  does  not 
otherwise  affect  radiological  plant 
effluents.  Likewise,  the  relief  requested 
does  not  affect  non-radiological  plant 
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efriuents,  aad  iws  ae  «lher 
environmental  impact.  The  elimination 
^  me  pipe  vnHp  restrants  vns  )et 

>  dMt  llnre  «i«  no 


Tht  yimwweJ  Eneinpt'iuii  mvo^ves 
Qcsi^n  Kamcs  lULBieo  cnnreiy  wiiniii 
the  restricted  area  as  Jefined  in  It  CFR 
Part  zai  II  dtoet  «el  affed  Tiam  imi- 
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alttiiu  lives  wiwM  not  prowvc  wny 
vi^nitfcflnt  wkMVfnnl  pfOTcc^0fi  ^n  flic 
mvlramiKfit.  Tiw  sIlMUAtive  !•  ysnting 
the  bMCMpAnn  wovM^e  w  re^we 
Kterai  oonpliaiioe  wMh  GDC  4. 

Aftematrve  Use  cf  ResooTcesTTiiis 
action  docs  not  nrvolvc  flw  nss  of 
resouiLCB  not  previotisiy  cofnsidered  in 
trie  rniai  Cm  ii  uninmlal  SlBtcuient 
(Operating  license  Stage)  for  Palo 
Verde.  Unit  1. 

Agencies  and  Persons  Contacted.'the 
NRC  staff  reviewed  the  licensees' 
requesft  and  applicable  documents 
referenced  therein  that  support  this 
proposed  Exemption  for  ?ak>  Verde, 
Unit  1.  The  NRC  did  not  consult  other 
agencies  or  persons. 


Hie  Commission  has  determined  not 
to  prepare  an  environmental  Impact 
statement  for  this  action.  Based  apon 
the  nivuunuieMlBl  Bssessinviit,  we 
condiNM  Int  this  atition  wffl  not  have  a 
siginlicBiM  cfiietA  OB  Ihe  fjoanty  of  the 
human  ermroBRient. 

For  oetaira  wwh  respect  to  Inis  action, 
see  the  requests  dated  f  m»e  7. 1984.  and 
November  13  and  15, 1965.  and  oflier 
infonaatioii  provided  by  Combai^iow 
Engineering.  Inc..  in  letters  dated  Jane 
14, 1983  and  December  23,  ises.  yAmM 
are  rt^uMjed  fa^  tfie  ftcxftsees.  Ttieae 
documunts,  aliiiuiu  in  the  NRC  atalf  s 
tecinncai  evuraafiun  of  tne  exemption 
re^aesi.  are  avanabie  ror  ^^Jboc 
inspection  at  ^  Gomimsaion's  AiWtc 
Dooamenl  Room.  1717  H  Street.  NW^ 
Waslwa^oB,  DC  and  at  the  Hiuenix 
Public  Library,  Business.  Science  and 
Tecfcaaiasr  PeytoHent  12  Baal 
McDafwdt  Boad.  Aoenix.  Artaoaa 

■  He  staff's  tedsical  evaknliaa  of 


theeioriptiiiwretwasjtwili 

with  the  exemption  (if  the  exeiqptioQ  is 

granted)  and  will  also  be  avaSaVIe  for 

inspection  at  both  locations  fSstad 

above. 


inisn. 


or  opi 


Dated  «t 
of  November.  1985. 
Aval 


a^ctwbht  i^ffec^Bv*^9r  Cf  oaffSM^  i^^^wpaa  cy 
Licensing. 

(FR  Dae  «S-«8ia  FiMl  V-«-<B;  •:«  ami 


SECURITIES  AND  EXCHANGE 


No.  S5-'2Sm(7tK46Bn 


Tfiweiiibei  IB,  1985. 

National  Fuel  Gas  Company  ("NFtT). 
3«  ftockefeiler  Mam,  New  Yorric  New 
York  10112,  a  regisicnd  ksldlag 
coB^^a^y,  1ms  Skd  wh^  Uhs 
Commission  a  poat-eCCactne  aniiialaiiiiil 
to  the  declaration  in  tin  praceHfaf 
parsuaat  to  sectioBs  4e(«J  «ad  7  «f  tke 
Public  Utility  Holding  Compai^  Actof 
1935  ("Act")  and  Rule  50{a)l5) 
promulgated  thereunder.  , 

By  order  in  this  proceeding  dated 
December  4, 1981  (HCAR  No.  22297). 
NFC  was  authotjaad  to  iaaae  and  aeNL 
from  time  to  time  through  December  31. 
IMS.  i«)  to  500000  akares  of  ilB 

par  yato  ^  per  afaai*  ("AddilkMHl 
Comiaoa  Stock"^  pursoaflt  to  a 
Dividend  Keinvestment  and  Stock 
Purchase  Plan  {"Plan").  Up  to  October 
31. 19a&.  NFG  tasoed  and  sold  S43Li017 
shares  parsuaat  to  dK  Plaa.  It  is  stated 
that  NFG's  Board  of  Directors  desires  to 
avoid  temrinating  the  Plan  »i  TM 1 1  liii  n 
3L 1965.  in  case  seotton  3DS(e)  of  the 
Internal  Revenae  Code  {wlitoh  provides 
certain  tax  •dvaota^B*  with  respect  to 
qualified  retovested  poblic-otility 
divideafds  and  wiiicfa  is  oaneady 
sdiedutod  toexpireonDeoemfaerSl,  . 
IflOSI  is  extended.  Acoordii^y,  NPG 
seela  an  extension  of  ils  canent 
aathorizaticm  to  issue  and  seH 
Additiooal  CotanuM  Stock  dinM«ii 
December  31. 19S& 

Tiw  AddftioMl  OmnoB  Stock  wiil^ 
offered  to  all  holders  nf  rrrnrrl  irfniinwii 
of  common  stock  or  preferred  stodc  of 
NFG  pursuant  to  the  voluntary  Plan 
wherebnr  such  sbardiolders  may  elect  to 
invest  weir  regular  cash  dividendb  aad/ 


9iike 


CnaiihaStodcwiUJ 
dw  dai^  k^  «Bd  tow  sail 
common  stack  <rf  NFC  as  Bsfieotod  ill 
cansoMatod  iMdiflg  reports  far  Mew 
York  Stock  ffirchsnge  iasuea.  far  <faa 
pedod  of  <be  last  5  days  oa  Mduch  the 
common  stock  of  NFG  was  tnaded 
immediate^  preceding  ihe  divUead 
pf^ment  dide.  but  not  less  than  the  par 
value  oT$H)  per  share.  NFC  ivill  use  the 
proceeds  frain  the  sale  of  the  AddiSenal 
Common  Stock  for  the  repayment  of 
ifhoil-tenn  debt,  for  the  acquisition  of 
additiunul  securities  of,  or  capital 
oontnbtitians  to,  sobsidiBries,  or  for 
other  praper  iwipoi  ate  pnposes. 
Tne  afnefraed  oecAflration  and  bhqt 

avainwe  far  poMK;  inspection  niroagh. 
the  CsnuaisaisiB'*  Office  <]{  I^blic 
BefeimoQ.  Menstod  persons  wishing  to 
coiQment  or  request  a  heariag  sfaoaM 
submit  thek  views  in  writing  by 
DecenA)er  IZ 1985,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
WaakM^tan.  DC  20540.  ami  aenre  a  copy 
on  the  dnrlatMnt  at  the  addbass  specified 
above.  Aoof  of  aervwe  (bj  affidavit  oc, 
in  case  of  aa  attorney  at  law.  hy 
certiXioate)  shoald  be  filed  with  the 
reqaest  Ajgrrenuestibra  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law&at  are  disputed.  A  persoa  who  ad 
requests  wiH  be  aotlTied  of  any  heariqg; 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  isaued  in  this  natter. 
After  said  date,  the  dedaratloo.  as  niMa 
amended  or  as  U  may.  be  further       .    .> 
amended,  may  be  permiTted  to  become  < 
effective.    .  . 

For  the  Commission,  by  the  Divisiaa«f 
Investment  Management,  pursuant  to 
delegated  ^mUwiity. 
Shiriey  E.  HoUia.  ♦       •.    :  : 

Assislanl  Secretory.  '■  **  "*'  ■' ''     "" 
(FR  Doc.  85-27888  Fned  11-21-85:  a-45  amj 
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Self-R^gulatoiy  Org/mituittonK 
PropoMd  Rulp  CiMviga  by-Aawftean 
Slock  Exchange.  Inc.;  Relating  to  Short 
Sale  Rule 

iWsHant  to  aeotmn  ta(i>Kt|  of  the 

Securities  Exchaqge  Act  of  103115 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  Octtfcer  S,  1985.  the  American 
Stock  Exchange,  lac.  filed  with  the 
Securities  on/^  £xchazige  CoauHiasion 
the  proposed  rule  chaoge  as  described 
in  Items  I,  n.  and  III  below,  which  Itesos 
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have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'ReguIatory  Oiganizatioii's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  CSiange 

The  American  Stock  Exchange,  Inc.  is 
proposing  to  amend  Exchange  Rale  7, 
the  Exchange's  short  sale  rule,  to 
exclude  listed  bonds  from  the  rule's 
coverege  m  conformity  with  SEC  Rule 
lOa-i.f  \-..i: 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discusseii  Any  comments  it  received 
on  the  proposed  rule  change.  The  tejct  of 
these  statements  may  be  examinedat 
the  places  specifled  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  sunmiaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  Exchange  Rule  7  (the 
"Rule**)  generally  prohibits  any 
Exchange  member  or  member 
organization  from  effecting  a  short  sale 
of  a  security  admitted  to  deaUngs  on  the 
Exchange,  for  any  account,  except  on  a 
"plus"  or  "zero-plus"  tick  in  relation  to 
the  last  sale  price  of  the  same  security 
on  the  Exchange.  The  Rule  is  in  most 
respects  parallel  to  SEC  Rule  lOa-1. 
However.  Rule  7  and  SEC  Rule  lOa-1  are 
not  identical,  primarily  as  a  result  of 
amendments  to  the  SEC  rule  over  the 
years,  and  Rule  7  is  today  more 
restrictive  than  Rule  lOa-1  with  respect 
to  its  application  to  corporate  bonds. 

Rule  7  applies  to  any  short  sale  of  a 
"security",  which,  as  defined  in  the 
Exchange  Constitution,  includes 
corporate  bonds  which  are  traded  on  the 
exchange.  SEC  Rule  lOa-1.  as  amended 
In  1975,  however,  applies  only  to 
transactions  in  securities  reportable  to 
the  Consolidated  Tape.  Transactions  in 
corporate  bonds  are  reported  to  the 
Tape  but  are  not  reported  on  a 
consolidated  basis  with  other  markets. 
Moreover,  the  bulk  of  transactions  in 
Amex-listed  corporate  bonds  are  done 
over-the-counter.  Since  consolidated 
reporting  is  generally  regarded  as  a 


predicate  for  the  types  of  manipulation 
short  selling  regulation  was  meant  to 
prevent,  the  extension  of  Rule  7  to 
corporate  bonds  appears  to  be  more  of 
an  historical  anomaly  than  a  regulatory 
necessity. 

The  Exchange  believes  that  the 
discrepancy  between  Rule  7  and  Rule 
lOa-1  has  placed  the  Exchange  at  a 
competitive  disadvantage  in  relation  to 
the  over-the-counter  maricet.  Because  of 
the  restrictions  of  Rule  7,  the  Exchange's 
bond  specialist  is  often  prohibited  from 
selling  to  the  pvbMc  at  a  price  at  which 
the  same  transaction  could  be  effected 
in  the  over-the-counter  market  where 
short  selling  restrictions  do  not  apply. 
Furthermore,  execution  of  a  public  sell 
order  may  be  prohibited  on  the 
Exchange  at  a  price  which  would  be 
permissible  for  a  sale  over-the-counter. 

The  Exchange  is  therefore  proposing 
to  amend  Rule  7  to  exclude  listed  bonds 
from  its  coverage  by  conforming  the 
Rule  to  SEC  Rule  lOa-1.  Such  a  change 
would  remove  imnecessary  regulation 
and  eliminate  a  competitive  inequity 
between  the  over-the-counter  market 
aod  the  Exchange  market  in  bonds. 

[2]  Basis.  The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  by 
removing  unnecessary  regulation  and 
eliminating  a  competitive  inequity 
between  the  exchange  and  the  over-the- 
counter  markets,  it  will  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  In 
addition,  in  furtherance  of  the  objectives 
of  section  llA(a)(l)(C)(ii),  the  proposed 
rule  change  is  designed  to  assure  fair 
competition  among  brokers  and  dealers, 
among  exchange  markets,  and  between 
exchange  markets  and  markets  other 
than  exchange  markets. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  create 
no  burden  on  competition,  and  in  fact  by 
eliminating  a  competitive  inequity 
between  the  exchange  market  and  the 
over-the-counter  market  in  bonds,  it  will 
enhance  competition  between  these 
markets. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Amex  has  requested  accelerated 
approval  of  the  proposed  rule  change 
because  it  believes  that  its  current 
extension  of  short  selling  restrictions  to 
corporate  bonds,  which  is  not  required 
under  Rule  lOa-l  under  the  Act,  has 
competitively  disadvantaged  Amex 
bond  specialists  relative  to  over-tbe- 
coimter  traders  with  respect  to  Amex- 
listed  bonds.  The  Amex  believes  that, 
under  its  rule  proposal,  competition 
between  the  markets  will  be  enhanced. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  proposed  rule  change  is 
consistent  with  Rule  lOa-1  under  the 
Act  and  may  encourage  greater 
competition  between  Amex  specialists 
and  over'the-pounter  market  makers  in 
the  same  bonds. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foreging. 
Persons  making  written  submissions 
should  file  Six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  IHiblic  Reference  Section. 
450  5th  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex. 

All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  13, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
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Dated:  November  IX  19SS. 

Secretary. 

\FR  Doc.  as-27a89 Filed  ll-21-«5.  8:45  an^ 

enXMC  CQK  MW-W^ 


IRcieas*  Na  34-22m;  FIcMa  SR-NASD- 
85-301 


Na  35-t3908;  70-7«7BJ 


The  NabsMl  AacwoiatiaB  «f  I 
Dealers,  inc.  f'TJASD")  mihmittnd  aa 
September  30. 198S,  osyies  «€«  pra^osed 
rule  duvBe  nnrt  tin  iTnrimnit  tkei«to 
on  NoveiBber  A,  UBS  ptiwanl  to  SectioB 
19{b)(l j  of  tiie  Securities  Eackiutgfi  Act 
of  1934  axid  Rule  lill>-4  tliereunder.  l» 
ameod  its  Rules  of  Fair  i¥actice  aad 
Code  of  Procedure.  Hie  new  sectioa  af 
the  Rules  of  Fair  Practice,  section  39  of 
Artide  HI.  will  require  a  broker-dealer 
Arm  ttrat  wishes  to  change  its  exempt 
status  under  the  Commission's  customer 
protection  rale  {17  CFR  2TO.15c3-31  to 
request  and  receive  approval  from  the 
NASD  before  maVing  the  change.  The 
amendment  to  the  Code  oT  Procedure 
establishes  the  procedures  a  firm  must 
follow  to  acquire  NASD  approval,  as 
well  as  procedures  to  foHow  if  the 
member's  request  m  denied. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  drange  was  given  by 
the  issuance  of  a  Commission  rcflease 
(Securities  Exchange  Act  Release  No. 
22301.  October  3,  T9B5?and  by 
publication  in  the  Federal  Kegister  [98 
FR  4127S.  October*.  19851.  Mo 
comments  were  Tcrerred  with  respert  to 
tilt  proposed  niie  change. 

The  Commission  finds  that  the 
proposed  nde  dnrage  is  cunststewt  with 
the  requirements  of  the  Atl  and  the 
TTTOS  and  regnlcMiuiRi  thereunder 
appTicaWe  to  the  NASD  and,  in 
parti cuhrr,  the  retjurrements  of  section 
15.  and  me  rnes  and  regulatiuiis 
thereonder. 

It  is  therefore  urdered,  pursnairt  to 
section  19(b)f21  of  the  Act  that  the 
above-mentioned  proposal  role  change 
be,  and  hereby  is,  approved. 

far  lite  Camausion.  tty  the  Oivisi**  of 
Market  Regulation  pbrsuant  to  delegated 
authority.  17  CFR  200.30-3|a)(12). 

Dated:  November  11 1985. 
lohn  Wlwciw. 
Secretary. 
[VR  Doc.  8S^27aflO  Ffletl  U-21-«S:  &«Saiiii 
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NEES  Cimjiy,  loc;  PropwiflTo  Crtter 
mto  Cfwflt  AQrwfiwrtt;  CxccpBon 
Fiwii  Oofnpc^fniw  BMMInQ 

November  18, 1985. 

NEES  Energy,  lac  ("NEES  Eaetgy"). 
25  Research  Drive.  Weslluuough. 
Massachusetts  01U2.  the  eneisy 
management  subsidiary  Tor  New 
England  Eleclric  System  r"NEES~).  a 
registered  lioldiog  company,  has  Hied  a 
dedaration  subject  to  sections  8(a]  and 
7  off  the  Pubfic  Utihty  Moldhig  Company 
Act  of  ISSSrAcr)  and  Rule  90(alW 
theremtder. 

Ntssb  Energy  proposes  to  enter  in'hj  a 
cretfit  agreement  TCredit  Agj«ement"l 
wi^  T^  Sai:A  «f  Nova  SooHa  fflN5*l 
and  The  Bmk«f  No««Soetia 
InteiMtiofwl  UaAed  fW^ 
IntenMtiMdri  (colleo(i«ety  "Ibe 
Banks")  arUoh  miU  oaist  MEBS  gktetgy 
ia  flMCtiqg  its  capital  Mqnkeaeate 
throi«li  Oeoenber  31. 1982.  Under  the 
teoaos  and  caadrtiaos  of  Ihe  Credit 
Agreement  NEES  Eoei^  proposes  to 
borcow  umouals  aot  exceed^g  aa 
aggregate  aauMut  of  SlO  AilUoa 
outstanding  at  any  one  time  prior  ta 
December  31, 1988.  Borrowiags 
outstanding  under  the  Credit  Agreement 
on  December  31, 1988  will  be  repaid  in 
eight  equal  semi-annual  installments 
commencing  on  feme  "SB,  1989  eaid  ending 
December  SI,  1992.  The  Credit 
Agreement  prorides  NC32S  Energy  with 
the  flexibility  to  select,  from  time  to 
time,  one  ■of  the  foUowmg  three  tirteiert 
rate  options:  [I)  An  intoreflt  nAc  per 
anaom  that  floctsates  wi(h  changes  m 
Base  Rate  «f  the  Boston  branch  of  BN5. 
(The  Ba«e  Sate  is  tkm  lendias  rate 
generaUy  dnrged  by  the  iBoston  tiraRch 
of  BNS  ior  foaas  to  its  anat 
creditwDrthy,  coaunercial  oustenen  ht 
short-tenn  barraMraigs.j  Poar  to 
Deoeoiber  31.  ISBS.  asterest  «vtll  be  at 
the  Base  Rate  of  tbe  Boatoa  branch  of 
BNS.  Between  January  1, 1989  and 
December  31,  t992.  hiterest  wB  be  at  % 
of  1%  per  annmn  above  #«  Base  Rate  «f 
the  Boston  branch  of  BNS.  fnaa  time  to 
tiaie  in  effect  {2}  An  interest  xate  per 
annum  that  is  Tixed  lot  a  period  of  time 
raoffj^  from  7  to  180  days,  as  selected 
by  NEES  Enei;^.  and  based  upon  ^e 
London  Interbank  Offered  Kate  fUBOR 
Rate*!-  Prior  to  December  31, 1:988. 
iAterest  will  be  V2  of  1%  per  annum 
above  the  ilBOR  Aate.  as  detonained  by 
BNS  Intetnatianal  lor  GtnodaUar 

Between  Jtaainr])  1, 1989  aad  Oeceaiber 
31. 1992,  interest  will  be  %  of  1%  per 
annum  above  the  UBCK  Rate,  as 
dutmw'aujd  by  WiS  hrtuwuftiuiwi^  far 
Eurodollar  deposits  of  like  ainanataad 


maturity.  |3j  An  interest  fate  per  i 
that  is  fixed  ior  a  period aftiaien 
fraai  7  to  lOOdi^ys.  asaelecied  by  NEES 
Eneigy,  aad  based  apoo  tlM  BNS 
Certificates  of  Deposit  Aaie  ( 'CORate'l. 
Prior  to  December  31, 1988,  interest  will 
beat  %  of  1%  per  annum  above  the  CD 
Rate  for  deposits  of  Hke  maturfty 
adjusted  for  reserve  mquiieiiients 
iatpoaed  by  Itm  Sederai  Keaewa  Basic 
and  cbaEBes  by  die  Fedend  Depaad 
Insurance  Carporatian.  BUnmn  faBnary 
1, 1980  and  Oeconber  4L IML  inlfmit 
wiH  be  IX  per  annoia  above  tie  CO  Rata 
for  deposits  of  like  maturity.  Throu^ 
1992,  the  interest  rate  for  borrowii^ 
based  oa  the  CD  Bate  arin  be  adjusted 
for  jieserve  requireiaents  iny)osed  by  the 
Federal  Keserve  Bank  and  charges  by 
the  Federal  Deposit  Insurance 
Corporation. 

NSXS  Energy  nay  vuiaiiWiiDy  repay 
bono  wings  based  mi  the  Base  Rate  zd 
whaSe  or  in  part,  at  amy  time  williuut 
piwirinin  or  penalty.  NEES  Energy  may 
vohurtarily  repay  borrowings  based  on 
the  LIBOR  Rate  or  the  CD  Rate  wTthoOt 
premhnn  or  penalty  on  the  last  d^y  of 
the  interest  period  selected  by  NEES 
Enei;gy  provided  two  business  days 
prior  notice  is  given. 

On  June  30. 1989,  and  on  the  last  day  ' 
of  each  successive  semi-annual  period 
thereafter  Ibrau^  Oecenlber  31. 19S2. 
NEES  Eaei^  wiU  ank«  nnndatary 
repaynieots  to  the  Banks  ao  (bet  tbe 
aggregate  amount  of  borrowings 
outstanding  under  the  Credit  A^eeaient 
will  be  reduced  on  each  audi  date  by 
12.5%  of  the  aggregate  amount  of  such 
borrowings  outstanding  as  ol  Jaauaiy  1. 
198a 

TbroMgh  Deceoiber  31. 1988,  NEES 
Eaeigy  will  pay  oa  tbe  last  day  of  eacb 
calendar  quarter,  a  standby  fee  e§ual  tm 
V*  o£  1%  per  aaman  tm  the  unased 
portion  of  tbe  first  $S  aiiiiaia  of  cradit 
and  V&  of  IS  per  anaum  oa  the  uninpd 
portion  of  the  second  Si  auUion  of 
credit  Between  fanaaiy  1. 1887  and 
December  31, 1988.  NEESEaeqty  will 
PHy.«o  tbe  last  day  ofasisb  caleadar 
quarter,  a  staodby  fee  e^ual  to  ^  of  t% 
per  anoun  oa  tbe  unused  porliea  of  tbe 
$10  million  of  credit  Should  any  portion 
of  the  seoondSi  naUioa  of  credit  be 
4ised  prior  to  |anuMy  1. 1987,  aa 
additioHaf  standby  fee  of  %  of  lafc  per 
annum  wiU  be  payable.  Ketmacbve  ior  a 
period  of  90  da ya.  on  tbe  portion  used. 

Tbe  Credit  Agreeineiift  requires  NEES 
Energy  to  a^eee  that  it  wtt  ^  not 
encumber  its  asaeta,  iii)  nmintoin  «  debt 
to  eqinty  rabo  not  in  esmess  af  1  to  1  in 
its  capital  stnEtm-e.  and  (iiij  not  dedaw 
dividends  ia  excess  of  369^  df  tim 
previoMS  year's  earaiags  widHwt  prior   . 
approvals  «f  the  BaiAs.  ia  ndrtitian.  ^bmi 
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Credit  Agreeraent  calls  for  a  letter  from 
NEES  acknowiedging  that  (i)  its  equHy 
contributions  to  NEES  Energy  will  equal, 
at  all  times,  outstanding  borrowings 
under  the  Credit  Agreement  and  (ii) 
NEES  Energy  will  remain  a  wholly 
owned  subsidiary  of  NEES. 

Funds  borrowed  under  the  Credit 
Agreement  wiD  be  used  by  NEES  Energy 
for  general  corporate  requirements 
including  the  repayment  of  any 
borrowings  from  NEES. 

The  current  Base  Rate  of  the  Boston 
branch  of  BNS  is  9.5%  per  annum:  the 
current  90  day  LIBOR  Rate  is  8.25%  per 
annum;  and  the  current  90  day  CD  Rate 
is  8.1%  per  annum.  Assuming  ^  milHon 
of  borrowing  under  the  Credit 
Agreement  based  on  current  market 
rates,  and  taking  the  standby  fee  into 
account,  the  effective  cost  of  money  to 
NEES  Energy  for  borrowing  under  the 
Base  Rate,  the  LIBOR  Rate,  and  the  CO 
Rate  options  specified  in  the  Credit 
Agreement  wcmld  be  9.625%  per  annum. 
8.875%  per  annum,  and  8^%  per  annum, 
respectively. 

By  order  dated  March  22. 1985  (HCAR 
No.  236391  NEES  was  authorized  to 
make  loans  and/or  additional  ca|Htal 
contributions  to  NEES  Energy.  The 
aggregate  amount  of  additional  capital 
contributions  and  outstanding  loans 
from  NEES  are  not  to  exceed  $23  million 
under  this  authorization.  Through 
September  30. 1985,  NEES  has  made 
capital  contributions  to  NEES  Energy  in 
amounts  aggregating  ^,375,000.  As  of 
that  date,  NEES  has  not  loaned  any 
funds  to  NEES  Energy.  The  requested 
authorization  to  borrow  up  to  $10 
million  from  BNS  and  BNS  International 
would  not  be  in  addition  to  the 
authorization  to  borrow  funds  from 
NEBS  previously  auhtorized  by  the 
Commission.  Therefore,  any  borrowings 
from  BNS  and  BNS  International  under 
the  Credit  Agreement  would  reduce,  by 
a  corresponding  amount,  the  authority 
previously  granted  to  NEES  to  make 
loans  and/or  capital  contributions  to 
NEES  Energy. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
OfBce  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  12, 1985.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit,  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  vyhq  so  requests  will  be  notified 


of  any  bearing,  if  mdered.  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as. it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Canunisskm,  by  the  DMaion  of 
InveBtment  Managenent  pwauant  to 
delegated  autitority 
Shiriey  E.  Hoffis, 
Assistant  Secretary. 
[FR  Doc.  85-27887  Filed  11-21-88;  8:45  am) 

BMJJNQ  CODE  MIO-OVM 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Re(|iiiieiiieiils  Under  OMB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review.. 

summary:  Under  the  provisions  of  the 
Paperwoilc  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeepbig  requirements  to  OMB  for 
review  and  approval,  and  to  pobliah  a 
notice  in  the  Fadaial  Regiatar  notifying 
the  public  that  the  agency  has  made 
sucb  a  submission. 
date:  Comments  must  be  received 
within  IS  days  of  this  publication  in  the 
Federal  Regbler.  If  you  intend  to 
comment  but  cannot  prepere  ocmiments 
promptiy,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  promptly. 

Copies:  Copies  of  forms,  request  for 
clearance  (S.F.  83s),  supporting 
statements,  instructions,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer  Richard 
Vizachero.  Small  Business 
Administration.  1441  L  Street.  NW., 
Room  200,  Washington,  DC  20416, 
Telephone:  (202)  653-8538 
OMB  Reviewer  Bruce  McConnell, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Washington.  DC  20503, 
Telephone:  (202)  395-3785 

Title:  SBA  Form  1088,  "Disclosure  and 
assignment  form 

Form  No.:  SBA  1088 

Frequency:  On  occassion 

Description  of  Respondents: 
Participating  lenders  used  this  form  to 
accomplish  the  transfer  of  ownership 
of  an  SBA  Guaranteed  Interest 
Certificate 


Annual  Responses:  3000 

Annual  Borden  Hours:  6000 

Type  of  Request:  Extension     . 

Title.  SBA  Forms  1454  and  1455. 
Application  for  Loan  Pool  or  to 
become  a  Loan  Pool  Assembler 

Form  Nos.:  SBA  1454. 1455 

Frequency:  On  occasion 

Description  of  Respondents:  Pool 
Assemblers  used  these  fOrm  to  apply 
for  status  as  a  pool  assembler  for  SBA 
guaranteed  loans,  and  to  supply  the 
information  necessary  to  create  loan 
pools. 

Annual  Responses:  500 

Annual  Burden  Hours:  1800 

Type  of  Request-  Extension 

Title:  Disaster  Business  Loan 
Application 

Form  Nos.:  SBA  5,  739A,  1368  A,  B,  C 

Frequency:  On  occasion 

Description  of  Respondentr.  The 
Information  gathered  from  these  forms 
provides  SBA  with  facts  necessary  to 
determine  eligibility  and  credit 
worthiness  of  business  applicants  for 
disaster  assistance. 

Annual  Responses:  12050 

Annual  Burden  Hours:  50250 

Type  of  Request:  Extension 
Dated:  November  14. 1965. 

Richard  ^Oxaciwro. 

Chief,  Administrative  Procedures  and 

Documentation  Section,  Snwfl  Business 

Administration. 

PH  Doe.  8S-Z78S3  Filed  11-21-85;  8:45  am] 
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I  Application  No.  08/06-0291  ] 

HifiBley  Venture  Capital,  Inc.; 
Application  for  Ucenae  to  Operate  as 
a  Small  Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  i  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985))  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act),  (15  U.S.C  661  et 
seq.)  and  the  Rules  and  Regulations 
promulgated  thereunder. 

Applicant:  Hinsley  Venture  Capital, 

Inc. 
Address:  9494  Southwest  Freeway,    • 

Suite  100  Houston,  Texas  77074.    ' 

The  proposed  officers,  directors  and 
shareholder  of  the  Applicant  are  as 
follows: 


BEST  COPY  AVAILABLE 


48290 
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PercOTi 

Nam 

Position 

o( 

owner- 

tNp 

George  R    Hinsley.  Jr.,  2208 

Chairman  o(  the 

100 

SaM\    Beknont    RKlwnond. 

Bowd 

TX  77469. 

Gmw    E.    RumH.    2214    Par 

ProMiant 

^4ona. 

Lan*.  RctMnond.  TX  77469 

Treasurer 

Robart  VervMeft.  6S3S  Varv 

Vice  President, 

Do. 

tyrw.  Houston.  TX  77084 

Secretary 

PMica  J    Hmstey.  2208  Be(- 

Vice  President 

Do. 

mont  nicfmor«l.  TX  77468 

Assstant 
Sacralary 

GeorvB   R.    Hnttf   M.   220S 

Assiatant 

Do. 

South    Baknonl.    RicXniand. 

Sacretary 

TX  77469 

Lone   Star  CaplM.   Lid   2401 

Invostmont 

Od 

f^xirilairme*.     Sula     950. 

Adviaor. 

Moutton,  TX  77057. 

The  Applicant,  a  Texas  corporation, 
will  begin  operations  with  $1,040,000  in 
private  capital  and  conduct  its  activity 
principally  in  the  State  of  Texas,  but 
will  consider  investments  in  other  areas 
of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  applicant 
under  their  management,  including 
proHtability  and  financial  soundness  in 
accordance  with  the  Small  Business 
Investment  Act  and  the  SEA  Rules  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 


written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration.  1441  L  Street  NW.. 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Houston,  Texas  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  November  14, 1985. 
Robeit  G.  Linebeny, 

Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  85-27852  Filed  11-21-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Revocation  of  the  Certificates  of 
Pul>lic  Convenience  and  Necessity  or 
Domestic  All-Cargo  Air  Service 
Certificates  of  Various  Air  Carriers 

agency:  Department  of  Transportation. 
action:  Notice  of  Order  to  Show  Cause, 
(Order  85-11-46),  Docket  43600. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  revoking  the  certificates 
of  Air  Polynesia,  Inc.  T/A  DHL  Cargo; 


Air  Washington,  Inc.;  Altair  Airline's, 
Inc.;  Atlantic  International  Airlines,  Inc.; 
Caribbean  Air  Services,  Inc.;  Classic 
Air,  Inc.;  Constitution  Airlines,  Inc.; 
Eagle  Aviation,  Inc.:  Falwell  Aviation, 
Inc.;  Freedom  Airlines,  Inc.;  Genair 
International,  Inc.;  National  Express, 
Inc.;  New  York  Airways,  Inc.;  Pacific 
American  Air  Lines,  Inc.;  Pacific  East 
Air  Lines,  Inc.;  Rainbow  Air,  Inc.; 
Southeast  Air  Cargo,  Inc.;  Southeast 
Airlines,  Inc.;  Taino  International 
Airways,  Inc.;  and  Yukon  Air  Service, 
Inc.  d/b/a  Air  North. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  10, 1985. 

ADDRESSES:  Responses  should  be  filed 
in  Docket  43600  and  addressed  to  the 
Office  of  Documentary  Services, 
Department  of  Transportation,  400  7th 
Street.  SW..  Washington,  DC  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  S.  Galloway,  Special  Authorities 
Division,  Department  of  Transportation, 
400  7th  Street,  S.W.,  Washington,  DC 
20590,  (202)  755-3814. 

Dated:  November  19, 1985. 

Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  85-27953  Filed  11-21-85:  8:45  am] 

MLUNO  CODE  aiO-«3-ll 


Agreements  Filed  Under  Sections  408,  409,  412  and  414  During  the  Weeit  Ending  Novemt>er  15, 1985 

Answers  may  be  filed  within  21  days  fix)m  the  date  of  filing. 


Data  Mad 


No*  ^^.  1985 

Nov  12.  1985 
Nov.  12.  1985 
Nov.  13.  1965 

Nov.  15.  1985 
Nov  15.  1985 
Nov  15.  1985 
Nov  IS.  1985 


Docket  No. 


43578 

43577;  R-t-R-6... 
43578:  R-1_«-16 
43584;  R.I-R.14 

43592:  R-1— R-94 
43593;  R-1_n-2... 
43594;  R-1 -R.11 
43595 —.....__»—».. 


Members  of  kitemational  Air 

Transport  Association. 
Members  of  lntematx>nal  Air 

Transport  Assooaton. 
Members  of  Intemationtf  Air 

Transport  Association. 
Members  of  International  Air 

Transport  Assooation. 

Members  of  International  Air 

Transport  Association. 
Members  of  International  Air 

Transport  Association. 
Members  of  International  Air 

Transport  Association. 
Members  of  WMerrtational  Air 

Transport  Association 


Subject 


Cargo  Increase  Ex-Greece.Currency „ 

Canada/ Mexico  Europe  Adjustment  Factors  and  Baggage  Chgs.. 

Fares  within  Middle  East/ Africa _ ...1 

TCI  Fares-Expedited „ 


TCI  Passenger  Fares.. 
CO  Rale  Italy-NY 


Canada-US/Israel  Fares.. 
GCR-TC2 


Propoaed 
offocliw  dale 


Dec  1. 1985. 
Dec.  1, 1985. 
Jan.  1.  1986. 


Dec.  1.  1985 
ttiru  Dec.  10, 
1985 

Apr.  1.  1986 


Nov.  1;  1965. 
Apr.  1.  t966. 
Dec.  1.  1985. 


Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
|FR  Doc  85-27952  Filed  11-21-85:  8:45  am| 
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AppNcatiofis  for  Certtflcatee  of  Public  Convenience  and  Neceeetty  and  Foreign  Air  Carrier  Permtte;  Week  Ended 

November  IS.  IMS. 


Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expendited  procedures.  Sudi  proceftures  may  consist  of  tlie 
adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  ordra*  without  further  pn)C8edings. 


Now.  13, 


NmK 


T- 


Now.  IS.' t 


Dock*! 

Na 


43683 


43Sa7 


436*t 


Awoii  tilBimiuiiit  Mrtkiw,  tnc.  c/o  Benjafmn  R  Actvetitiach.  Jr ,  Ounnmgton.  Bantidow  S  Millar,  1700  K  SMM.  NW. 
ADpicaVoM  o<  Awon  Msmatonri  MrfHM.  inc  pufMam  to  SMton  401  of  Iw  Act  and  SiApin  O  of  ffw  ReguWgm 

&iiili)iii<H  Applcaleafc  Motona  to  ModWy  Seopa  mi  Awawi  im» »  exby  OiMia>i>  ii.  ises 
RapiMe  AMna*.  mc.  c/o  Raymond  J.  Baaartanai.  Zuetart.  SeeaH.  Pmirbrngm  S  Joimaon.  sas 

Ati0cale>  e(  (tapuMc  AMnaa.  inc.  pursuant  to  Saclion  401  ot  Via  Ad  and  Subpwl  O  ol  tha 

"-imint'   "I  -11 'nfftiiiinriiiiiim 

Centorniing  AfpiealoniL  tMlona  to  ModMy  Scope  and  Aiwi«ai«  may  ba  «lad  by  Daewnbar  12. 1966. 

USAia  IwcOo  Rai*  Ji  Cewar.  Washington  Nlionat  Airport  WOihUiglon.  DC  20001. 

^ppleliw  ol  USAb.  kic.  pursuam  to  Secten  401  o«  «w  Act  and  SulipaN  O  d  Iba  RaHalens  vp*aa  ier 

nacessMy  tor  Houla  2»1  to  pemot  USAir  to  continue  providing  air  transpoMation  sarvicaa  batwesn  Oavfllwidk  Ot  Sia 

ttx  other  hand 
Cantormmg  Appkcaiiena.  Mobona  to  Moeiyaee^  and  Anawert  may  be  <la#by  Oecofflbar  19. 1466. 


1100.  IWasbwgtuii.  DC  20006. 


Otili 


90  PMMC  CQPMMlinoV  Wtf 

wid  ToPOMo  sntf  Monirnl^  on 


Ptiyllis  T.  Kaylor. 

Chief.  Documentary  Servicea  Divigion. 

IFR  Doc.  85-27954  Filed  11-21-B5;  8:45  am] 
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lOocket  43675) 

United  Statee-Japan  GMeways  Cace; 
Poetponement  of  Prefiearing 
Conference 

Notice  is  hereby  given  that  the 
prehearing  conference  in  the  above- 
entitled  matter  scheduled  to  be  held  on 
December  3. 1985.  has  been  postponed 
until  December  11, 1985,  at  10:00  a.m. 
(local  time)  in  Room  5332. 400  7th  Street, 
SW..  Washinton,  DC.  before  the 
undersigned  administrative  law  judge. 

Order  85-11-29  defines  the  issues  to 
be  considered.  In  order  to  facilitate  the 
conduct  of  the  conference,  parties  are 
instructed  to  submit  one  copy  to  each 
party  and  two  copies  to  the  judge  of  (1) 
proposed  stipulations;  (2)  requests  for 
information  and  evidence  in  addition  to 
the  proposed  evidence  request  attached 
to  Order  85-11-29:  (3)  statements  of 
position;  and  (4)  proposed  procedural 
dates.  The  Office  of  Aviation 
Enforcement  and  Proceedings  (AEP)4VilI 
circulate  its  material  on  November  27, 
1985^  and  the  other  parties  on  or  before 
December  6, 1985.  The  submissions  of 
the  other  parties  shall  be  limited  to 
points  on  which  they  diflfer  with  AEP 
and  shall  use  the  markii^«nd  lettering  ^ 
system  wsed  by  AEP. 

Order  85-11-29  states  thai  the  judge 
may-entertain  motions  to  alter  the 
propf>sed  request  for  information  and 
evidence.  Such  motions  shall  be  fiied  by 
all  parties  on  their  respective  days  for 
•iiiing-the  above  information. 


The  November  27  and  December  6 
dates  are  for  actual  delivery  of  materials 
rather  than  mailing  dates. 

Dated  at  Washington,  DC.  November  !•. 

ims. 

|<dUiM.VittoM. 

Adatinistrotive  Law  Judge. 

[FR  Doc  85-27892  Ftled  11-Z1-8S;  M&  an] 

BNXNtS  OOOC  «*10-«I-« 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirement  Under  0MB  Review 

AOCNCV:  United  States  Information 
Agency. 

summary:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35)  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval-end  to  publish  a  notice  in  the 
Federal  Re^ster  notifying  the  public  that 
such  a  submission  has  been  made.  USIA 
is  requesting  renewal  of  OMB  approval 
3116-01S9,  an  information  collection 
which  requires  prospective  grantees  to 
submit  proposals  to  the  U.S.  Information 
Agency  for  the  exchange  of  young 
people  with  foreign  countries. 
DATE:  Comments  must  be  received  by 
December  23. 1985. 

Copies:  Copies  of  the  request  for 
clearance (SF-83),  suppoftingatatement, 
instructions,  transmittal  letter  and  other 


documeDts  submitted  to  OMB  for  review 
may  be  c^tained  from  tke  USIA 
Cleamice  Ofiloer.  Coeaaents  on  the 
item  listed  thoidd  be  rabniitted  to  the 
Office  of  InfoimetioB  end  Ragnlalory 
Affairs  of  OMB.  Attention  Desk  Officer 
for  USIA. 


FOM  RMfTMM  eMNHMTION  CONTACT; 

Agency  Qeerence  Officer,  Charles  N. 
Canestro,  United  States  Information 
Agency,  M/M.3(n  Fourth  Street  SW., 
Washo^ton.  DC  20547.  telephone  (202] 
485-8676.  And  OMB  review:  Bruce 
McConnell.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  Nevr 
Executive  Office  Building,  Washington, 
DC  20503,  telephone  (20^  395-3785. 

SUPPISMCNTAIIV  mFOMMATlON:  Title: 
"Guidelines  for  the  President's 
International  Youth  Exchange  Initiative 
Project  Grants."  Applicants  must 
complete  forms  proposing  to  conduct 
youth  exchange  programs  with  foreign 
coimtries..  Grants  of  funds  are  provided 
to  those  who  submit  the  proposals 
which  meet  the  needs  of  the  U.S. 
Information  Agency  and  wrhich  offer  the 
most  likely  prospect  of  improving  cross- 
cultiu^l  understanding  and  language 
skills  of  exchaoge  students  and  to 
-strengthen  a  shared  understanding  of, 
and  commitment  to,  democratic  values. 

Date:  November  18, 1965. 
Charles  N.  CaoMtio, 
Federal  Register  Liaison, 
(FR  J)oc.-8S^27858  F^led  11-^-85:  &45  an] 
■lUINQ  cooc  nsfr.*!^ 
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Culturally  Significant  Ot>jects  Imported 
for  Exttibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978).  and 
Delegation  of  Authority  of  June  27, 1985 
(50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "The  New 
Painting:  IMPRESSIONISM  1874-1886" 
(included  in  the  list  *  filed  as  a  part  of 
this  determination),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  between  the  Fine  Arts 
Museums  of  San  Francisco  and  foreign 
lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art,  Washington,  D.C., 
beginning  on  or  about  January  16, 1986, 
to  on  or  about  April  6. 1986,  and  at  the 
de  Young  Memorial  Museum  of  the  Fine 
Arts  Museums  of  San  Francisco.  San 
Francisco.  California,  beginning  on  or 
about  April  19. 1986,  to  on  or  about  July 
6, 1986,  is  in  the  national  interest. 


Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  November  20. 1985. 
Josepli  A.  Blundon, 

Acting  General  Counsel  and  Congressional 

Liaison. 

[FR  Doc.  85-28099  Filed  11-21-85;  8:45  am] 

BtlXING  COOC  tZaO-OI-M 


VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 
agency:  Veterans  Administration. 


ACTION:  Notice. 


'  An  itemized  list  of  obiects  included  in  the 
exhibit  is  filed  as  part  of  the  original  docuini;nl. 


summary:  llie  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  oT 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
revision  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form.  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable,  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report.  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 


whether  section  3504(h)  of  Pub.  L.  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Nancy  C.  McCoy,  Agency 
Clearance  Officer  (732).  Veterans 
Administration.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  389- 
2146.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Dick 
Eisinger,  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW, 
Washington,  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
ONffi  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  November  19. 1985. 

By  direction  of  the  Administrator. 
Evsrett  Alvarn,  Jr.. 
Deputy  Administrator. 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  Claim  for  Repurchase  of  Loan. 

3.  VA  Form  26-8084. 

4.  On  occasion. 

5.  Businesses  or  other  for-profit. 
6. 2.770  responses. 

7. 1,385  hours. 
8.  Not  applicable. 

[FR  Doc.  85-27918  Filed  11-21-85;  8:45  am) 
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CONTENTS 


Federal  Reserve  System^.... 

Tennessee  Valley  Authority...: 

International  Trade  Ckxnmission . 


Horn 
.1 
2 
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FEPCRAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

November  27, 1985. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  streets. 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnet  actions  (appointments, 
promotions,  assignments,  reassi^ments,  and  - 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  45Z-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
£or  the  meeting. 

Dated:  November  19. 1985. 
lames  McAfee, 

A  ssociate  Secretary  of  the  Board. 
|FR  Doc  85-27971-  Filed  11-20-85: 9:59  am] 

BILLING  CODE  6210-01-M 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1360) 

TIME  AND  DATE:  10:30  a.m.  (EST). 
Tuesday,  November  28, 185. 
PLACE:  TVA  West  Tower  Auditorium. 
400  West  Summit  Hill  Drive,  Knoxville, 
Tennessee. 


status:  Open. 
Agenda 

Approval  of  minutes  of  meeting  held  on 
November  6, 1985. 

Discussion  Item 

1.  Findings  of  a  series  of  public  workshops 
on  hazardous  wastes  conducted  across  the 
Tennessee  Valley  and  recommendations  on 
TVA's  future  role  in  hazardous  waste 
management  activities. 

Action  Items 

C — Power  Items 

Cl.  Supplement  to  Contract  No.  TV-61135A 
with  Gas-Cooled  Reactor  Associates  for 
development  of  the  High  Temperature  Gas-' 
Cooled  Reactor. 

D — Persoiuiel  Items 

*Dl.  Supplement  to  consulting  Contract  No. 
TV-55304A  with  Robert  B.  Jansen.  Spokane, 
Washington,  for  consultation  on  the  design 
and  construction  on  major  hydro  projects, 
requested  by  the  Office  of  Engineering. 

*D2.  Supplement  to  consulting  Contract 
TV-M93aA  with  John  M.  Kellberg.  Knoxville. 
Tennessee,  for  consultation  on  major  hydro 
projects  and  engineering  problems  associated 
with  thermal  power  plants,  requested  by  the 
Office  of  Engineering. 

D — Personnel  Items 

D3.  Personal  services  contract  with 
American  Technical  Associates.'inc, 
Knoxville,  Tennessee,  to  provide  engineering 
and  technical  support  services  as  needed  to 
satisfy  critical  needf  for  construction  and 
operating  programs,  requested  by  the  Office 
of  Engineering. 

E — Real  Property  Transactions 

El.  Grant  of  permanent  easement  to  the 
Nickajack  Port  Authority  for  the  construction, 
operation,  and  maintenance  of  a  rail  spur, 
affecting  1.94  acres  of  Nickajack  Reservoir 
land  located  in  Marion  County,  Tennessee — 
Tract  No.  XTNJR-19E. 

E2.  Grant  of  permanent  easement  to  the 
State  of  Tennessee  for  public  recreational 
development  affecting  94  acres  of  Norris 
Reservoir  land  located  in  Anderson  and 
Campbell  counties,  Tennessee — ^Tract  No. 
XTNR-105RE:  and  grant  of  a  second 
permanent  easement  for  a  waterline  affecting 
0.2  acre  of  Norris  Reservoir  land  located  in 
Anderson  County,  Tennessee — ^Tract  No. 
XTNR-107P. 

-  F — Unclassified 

Fl.  Contract  No.  TV-68189A  between 
Alabama  Department  of  Economic  and 


Community  Affairs.  Office  of  Employment 
and  Training  and  TVA  to  continue  a  training 
program  for  unemployed  craftspersons. 
'Items  approved  by  individual  Board 
Members.  This  would  give  formal  ratification 
to  the  Board's  action. 

CONTACT  PERSON  FOR  MORE 

inrmMation:  Craven  H.  Crowetl,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  aboot  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennesee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  November  19, 1985. 
WF.waUs: 
General  Manager. 
(FR  Doc.  85-27985  Filed  11-20-85: 10:58  am) 

BiLUNO  CODE  SlIO-Ot-M 


international  TRADE  COMMISSION 

[USrrCSE-<5-50A]  V"    '  : 

FEDERAL  RGQISTER  CITATION  OF 

PREVIOUS  announcement: 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  meeting:  10:00  a.m..  Tuesday, 
November  26, 1985. 
CHANGES  IN  THE  MEETING:  Addition  of 
agenda  item: 
4.  Petitions  and  Complaints: 
(a)  Certain  upper  body  protector 
apparatus  for  use  in.motosports  (Docket 
Numberl253). 

In  conformity  with  19  CFR  201.37(b), 
Commissioners  Stem,  Liebeler,  Eckes, 
Lodwick,  and  Rohr  determined  by 
unanimous  vote  that  Commission 
business  requires  the  change  in  subject 
matter  by  addition  of  the  agenda  item, 
affirmed  that  no  earlier  announcement 
of  the  addition  to  the  agenda  was 
possible,  and  directed  the  Issuance  of 
this  notice  at  the  earliest  practicable 
time. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-28128  Filed  11-21-85;  10:50  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  apphcable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  PR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis^con  Act:  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulation*.  IVoceduK  tor 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83.  48  FR  35736  (1983).  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  ben^ts  determined  in 
these  decisions  shall  in  •ccordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 


General  wage  determination  decisions 
are  effective  fit>m  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  S. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  woik 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Dedsions 

Modifications  and  supersedeas 
decisions  to  general  wage  detenainatifHi 
decisions  are  based  upon  infoiBiation 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  binge 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
deciaons  have  been  made  by  auAority 
of  the  Secretary  of  Labor  pursuaat  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276s)  and  of 
other  Federal  statutes  referred  to  m  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  Na  24-70)  containing 
provisions  for  the  payment  of  w^es 
whidi  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  48  FS 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84. 49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  proiects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
woric  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Re^iatar 
without  limitation  as  to  time  and  are  to 


be  used  in  accordance  with  th^ 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Dirision  of  Wage  Determinations, 
Washington,  D.C.  20210.  The  cause  for 
^  not  utilizing  the  rulemaking  procedures 
'  prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Arizona:  AZ83-S105. 

Alfcantas: 

ARas-*M* „„ 

Alt85-404S 


California:  CA8S.S03S.. 


Mar.  4. 1M3. 

Oct.  1&  1965. 

Do. 
Sept.  6.  19BS. 


Oiatricl  of  Columbia:  DC84-300B Apr.  6.  19M. 


flbaois:  IL8S-S011. 
I0wa: 

IA8S-4017.. 

lABS-tme.. 
Louiaiana:  LAB5-4O20.. 
Michigan:  MI8S-S024 


NM8S-W14.. 
OR8S-S030 


PAS4-3aiC.~ 
PA85-3030.. 
PA85-3034.. 
Tens: 

TXSS-4018.. 
TXS4-4a2S„ 

TXK-nm.. 

TXSS-tOlS.. 
TX84~40I5.. 


TXB4-<047„ 
1X84-4015- 


Feb.  22.  19S5. 

.  fune  14.  1885. 

Do 
.  Aug.  9.  lees. 
.  )une  28.  1985 
.  June  14.  1985. 
.  June  28.  1985. 

.  Feb.  10.  1984. 
.  lune  Zl.  1985. 
.  Al«  23.  I98S. 

lune  14. 1985 
May  4.  1984. 
|an.  1.  1985. 
May  ia  1985. 
Aug.  10.  1984. 

Do. 
Mar.  IS.  1984. 


Supersedeas  Decision  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decision  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State.  Supersedeas  decision 
numbers  are  in  parentheses  following 
the  numbers  of  the  decisions  being 
superseded. 

Misaouh:  MO8S-4039(MOe5-4049|...- Sept.  6.  1985. 

Signed  at  Washington.  D.C  this  15th  day 
of  November  1985. 
laaies-L.  Valin. 

Aasistaid  Administrator.  ■ 

4S10-a7-U 


MODIFICATIONS   P.    1 


npCISION  NO.    AT    83-5105 
MOD   NO.    8 

(48  FR  9426-March   4.    19*3) 
Pima  County,  Aritooa 

CARPENTERS! 
Carpenter*;  Saw  Filer: 
and  Shinqler 
Fl9er  mft  end  PiMrivv 


DECISION  NO.  AB8S-4044  - 
>K)D.  >  1  (50FR42335  - 
October  IS,  1985) 
Union  ^   Ouachita  Cos., 
Arkansas 
CHANGE: 

BOILERMAKERS 
CARPENTERS 

Millwriqhtt  t  Piledriver 
m«n 


S15-41! 
15.78 


??.80 
2.80 


DECISION  NO.  AR85-4045  - 

fep.t  1  l5afM2»4'- — 
October  18,  1985) 
Clark,  Garland  &  Hot 
Sprln9S  Cos.  Arkansas 

CHANCEi 

BOILERMAKERS 

BRICK LAVERS-STONEMASONS 

Hot  Spunks  toilnty 
CARPENTERS 
MILLWRIGHTS   i   PILE- 
.     ;»RIVERMCN 


rHuta 


DETISTON   NO.    CA85-5035    - 
""ModT? 

T55  FR    36519   -   Sei^tenvber 

6,  1985) 
Imperial,  Inyo,  Kern, 
etc..  Counties,  CA 

Change : 
■  i»ar!cing  Lot  Striping 
Kork  and/or  Highway 
Markers  as  follows: 
This  should  not  b? 
listed  under  Area  4; 
it  is  a  separate 
category  which  cov- 
ers Areas  1.  2,  } 
aad  4. 


DECISION  NO.  DC84-3009 


15.875 
12.50 


13.00 


15.875 

12.85 
12.50 

13.00 


$3.20 
1.49 


1.49 


3.20 

.79 
1.49 

1.49 


'49  FR  13800-April  6,  1984) 
loiSTRICT  OF  COLUMBIA,  MARV 
'LAND-MONTOOMERY  &  PRINCE 
jGEORGES  COUNTIES,  THE  D.C. 
-TRAINING  SCHOOL,  VIRGINIA- 
, INDEPENDENT  CITY  OF 
ALEXANDRIA  &  ARLINGTON  t 
!FAIRFAX  COUNTIES 

:DELETE! 
(PLASTERERS 

;ADD: 

IPLASTERERS  AND  DRYWALL 

JAPPLICATORS  (finishing  of 

^gypsum  wailboard,  including 

Itaping,  pointing  and 

ispackling) 

CHANGE: 
JELECTRICIANS 
iLINE  CONSTRUCTION! 
j  All  Other  Work: 

Linemen,  cable  splicers, 
equipment  operators 
Truck  with  winch,  truck- 
pole  or  steel  handling 
Orovndaen 


()) 


•mm 

HwHf 
HMM 

• 

V 

15. 3X 

2.00 

15.31 

2.00. 

16.25 

3%*3.25 

17.92 

BI+l.OO 

9.35 
9.10 

B»+1.00 
It^l.OO 

MODIFICATIONS  P.  2 


DECISION  «IA85-4017-:-10D.>2 
(56  FR  J4939— 6/14/85) 

Statewide  (except  Black 
Hawk  and  Scott  Countief^ 
Iowa) 

CHANGE: 


MMrty 
RUM 


Friftft 
Smtfitl 


LABORERS: 
Zones  2  and 
Group  1 
Group 
Group 


(Flagler* ) 


DECISION  iLA85-4020-MOD.»4 
( 50  FR  32351  -  8/9/85) 

-STATEWIDE,  LOUISIANA 

CHANGE : 


Ratts 


$10.00 

I  9.5iO 

7.00 


DECISION  .>IA85-4016-MOD,«2 


(50  FR  24987  —  6/14/85)  ' 

Statewide  (except  Black 
Hawk  4  Scott  Cov>nties, 
Iowa) 

CHANGE! 

laborers: 
Zones  2  and  3: 
Grovp  1 
Group  2 
Oreup  3  (Flaggcrs) 


$10.00 
9.50 
7.00 


aoilemakers 

Bricklayers   i  Stonemasons: 
Zone  9 

$1.30    Cement  Masons ! 
l.jO      Zone  6 

1-30    Marble,   Tile  i  Terrazzo 
Workers  t  Finishers: 
Zone   3: 
Marble  Setters 
Terrazzo  Worker* 


DECISION  NO.    MI85-5024   - 

Modm 

(50  FR   26887  -  June  28, 

1985) 
Bay,   Genesee,   etc.. 

Counties,   Michigan 

Change: 

Electricians: 
I     Area  4 


$15,875  S3. 20 


13.40 


U-QO 


13.40 
13.40 


$1.30 
1.30 
1.30 


■mm 

MUM 

FrMtt 
•tMfttI 

$16.55 

$3.13 
+  3% 

DECISION  NOIL85-S011-M9d«2   i<M< 


(50  FR  7540  -  Feb.  22,  1985) 
ADAMS,  BROWN,  CASS,  CHAM- 
?AIGN,  CHRISTIAN,  CLARK, 
:OLES,  CUMBERLAND,  DEWITT, 
DOUGLAS,  EDGAR,  LOGAN,  MAC^N 
MASON,  MENARD,  tlORGAN,     ' 
MOULTRIE,  PIATT,  PIKE,     ! 
SANGAMON,  SCHUYLER,  SCOTT,, 
SHELBY  and  VERMILION 
Counties,  Illinois. 

Ago: 
Add  Mason  County 


HMrty 
MMM 


Prinfl 
.••Mfiti 


DECISION   INMBS-4014-MOD.4  3  ' 
-1     (50    FR   249*7   -   i/14/45) 

I    STATEWIDE    (EXCLUDING  EDDY   ! 
J      i   LEA  COUNTIES   FOR 
I      BUILDING  CONSTRUCTION   IN 
NEW  MEXICO) 

CHANGE: 


Bnic  _  , 


Asbestos  Workers: 
Zone  2 

Elevator  Constructors! 
Area  1: 

Mechanics 
Helpers 
Helpers  (Prob.) 


(4) 


$15.85   $2.^7 


12.52  3.29+a 
70%JR  3.29+a 
/SOUR 


.•;ODiFicmoNs  p-.  3 


DECISIOW  WO-    PA84-3082 

MDD.   NCr.    II 

(44  *■*  5J»5  -  February  10, 

1984) 

Adam  t  rerk  Counties. 
Pann^lvania 

CHAMGE;  .     " 

Roofers: 
Conposition 
Slate 


DECISIOW  HO.  PASS- iO 10 

MOD.  NO.  3 

(SO  FB  25852  -  June  21, 
1985) 

Cumberland,  Dauphin, 
Perry,  Juniata,  New 
Cmberland  Depot  in  york 
County,  Pennsylvania 

CHAMGE i 
Harble  Setters 


DECISIOW  HO.    PA«S-3034 


OMIT: 
Roofers 
Cos^bsition 


I 


1  (50    FR   34361  -  Auqust   23, 

I  198S) 

'•  Allegheny,  Amstrenq, 

':  Beaver,  Bedford,  Blair. 

>  Butler,  caa^ria.  Caawren. 
Centre,  Clarion.  Clear- 

$14.2S\lv74     '  field, Clinton,   Crawford. 

14. IS  (.1.74    j  Elk.  Erie,   Fayette.   . 

j  '  Forest,   Franklin. .Fulton. 

\  Greepe.   Huntingdon.   Ind- 

'  I  iana.  Jefferson.   Lawrence 

I  -  HcKean.  Nereer.  Mifflin. 

,  Potter.   Sotserset,  Venan90 

I  l'  Warren.  Washington.   ( 

I  westaoreland  Counties. 

>  I  Pennsylvania 


(ft2g« 

I  Laborers: 
!    lone  1 
I     Class  S 

Flaqqers 
Zone  2 
Class  S 
Flaqgers 


516,27 


14. 0« 


■  ADD; 

.Roofers: 
New  Coaberland  Amy 
Depot  in  York  County: 
Composition 

\      Slate 

I    Reaainla?  CounCies 


2. IS 


2. S3 


14. 2S 

....  . 
1.74. 

14.85 

1.74 

14.06 

2.53 

«f.00 


9.00 


24% 

(24% 


N9d  M 

I995T~ 


OCCISIOW  NO.  0M5-S030 
BB  PR  H6n  -  June  iS; 
STATEWIDE  OREGON 

CHANGE; 
CEMENT  MASONS: 
(See  Footnote  "c" 
Cement  Masons 
Composition  leorkers. 
Power  Machinery 


") 


'$16.19 

102t 


$4,72 
4.72 


(S) 


■i--f' 


(•:H  '.* 


MODIFICATIONS  P.  4 


DECISION  4TX85-4018-MQD.t  2  —M 


(56t«'J5664  -  6/U/il) 

pollln,  Dallas.   Denton. 
i  Ellis.  Grayson.  Hood,  Huntl 
'  Johnson.  Kaufman,  Palo 
j  Pinto.   Rockwall.  Tarrant, 
<'  6  Wise  Counties,  Te 

CHAMCe: 


txas 


Carpenters: 

I  Zone  2: 

j  Carpenters  t   Piledriver- 

I   men 

I  Acoustical,  Drywall, 

Insulation  t   Metal  Door 
'   Frames 


h» 


ilermakers 


\ 

;i4.$o 

12.28 
15.875 


ngCISIOW  «TX»4-4028-l«OD.I   7 


(49  FR  19207   -  May  4,    1984 

BMUos  coinm.  tkxas 

iCgAltCgl 

^ronwerkexn 

Boilermakers 


bgCISrON  «TX85-4001-ltoD.M 


74fl  frR  iiSS  -  l/i5/95i 

OALVESTON  »  HARRIS 
I  OOUtiriES,   TEXAS 

CHA>IGEl 


fBoll 


ermakers 


jlronworfcers 

garble.  Tile,   t  Terraazo 
'  Workers : 
Galveston  6  Harris  Cos . : 


I  fi«^ 


l^fi-STu 


Frinft 


$2.22 

2.22 
3.20 


DECIS  IONtTX85-4013-MOM2 

I  .vans      I 

■'      BEXAR  OOWRY.    TEXAS  ' ' 

CHANGE;  , 

Bricklayers  t  Stonemasons$13.ie  $2.32 
Sprinkler  Fitters  16.66     3.40 


DECISIOW   tTX84-4045-M0Di6 

(49  Ffe  SJK8  -  S/'ld/84i 


TRAVIS  COUNTY,   TEXAS 
CHAMGE: 
Boilermakers 


$1S.87S  $3.20 


DECISIOW  »TXB4-404?-«O.t5 

-f49"fk  Sn«7  -  flyi6/84) 


I  \    LUBBOCK  COUNTY. 

If"-"    "•"  'change. 

lS.«7Sl    3.20 


TEXAS 


Boilermakers 


«15.87S  $3.20 


I 


DECISION   tTX84-40154n).»7 

,    (49  FR  16668  -  i/li/64>  ■ 


{ 

$15,875;  $3.20 

'  I 

13.14    )  3.55 

13.85  ^    2. OS 


I   WICHITA  COUNTY. 
CHAMGE: 
I  Boilermakers 


TEXAS 


$15.87$  $3.20 


(6) 


3? 
I 

s 

90 

I 

s 


< 

o 


Z 

o 


2. 

09 

«< 

z 

o 

.  < 
m 

B 

a" 
m 

"J 

CO 


Z 

o 

n 

CD 


SUPERSEDEAS  DECISION 


STAIE:     Nisanuri   t  Kanaas 


COUNTIES:   Casa.Clay , Jackaon, 
Platta  «  Ray  HiaaouriiJohnaon 
i  Wyandotte,   Kanaaa 
DECISION  NO.:      MO85-4049  DATE:    Data  of   Publication 

Suparaadaa  Deciaion  No.   H085-4037  dated  Septembar  6,   198S  In  SO  FR   16S31. 
DESCRIPTION  OF  NORK:   Raaidential  conatruction  conaxating  of  ainqle  family 
honea  and  apartaanta  up  to  and  includin9  4  atoriea. 


ASBESTOS  KORKERS  17.29 

BOrLERMAKERS  17.345 

BRICKLAYERS  t   STONEMAi^ONS      IS. 04 
CARPENTERS  11.00 

CEMENT  mason;  15.895 

ELECTRICIANS: 
Buildings  of   (3)  atoriea 
or  leaa: 

ZONB  1  -  Johnaon  County, 
Kanaaa    (that  portion  o 
Johnaon  County  v^at  of 
Aubry, Oxford  t   Shawnee 
Twpa.)Caaa,   Clay.Jack- 
aon, Platte  t  Ray 
Counties,   Ml-saouri;    4 
Wyandotte  County/Kansas 
4  reaainder  -of  Johnaon 
County ,   Kansas  9.50 

Bulldinga  of  over   (3) 

atortea: 

XOHB  1  -  Haatern  half  oi 
Clay  (  Jackaon  Coa . , 
Miaaourl  no«  incLudlhq 
Blue  Springe; Northern 
half  of  Platte  Countyi 
Horthweatern  portion  oi 
Caaa  County, Missouri; 
not  including  Pleasant 
Hill  16.74 

'torn-  2  -  RasMindec  of 
Cass,  Clay,   Jackson  t 
Platte  Counties, 
-  -Missouri: 
'     Electricians 

(Contracts  exceeding 

300a  Ban  hours)  16.74 

■  nectrlcians 

(Contracts  not  exceeil- 

ihg  2OO0  man  hours)     |  IS. 74 


4.8S 

3.50 
4.50 
l.OS 
2.38 


i?J? 


10  %♦ 
3.01 


10  »♦ 
3.01 


10%» 
3.01 


ELECTRICIANS  (CONT'D): 
ZONE  3  -  Ray  County, 
Miaaourl 
Electriciana  (con- 
tracta  exceeding 
2000  man  houra 

Electriciana  (con- 
tracta  not  exceeding 
2000  nan  houra 

ELEVATOR  CONSTRUCTORS' 
EL^ATOR  CONSTRUCTORS' 

HELPERS 
ELEVATOR  CONSTRUCTORS' 

HELPERS  (PROB.) 
GLAZIERS 

IRONMORKERS 
LABORERS: 
Building  Conatruction: 
ZONE  I:  Cass, Clay, Jack- 
aon 4  Platte  Coa., 
Miaaourl; Johnaon  4 
'  Wyandotte  Coa . , Kanaaa 
GROUP  I 
GROUP  II 
GROUP  III 
ZONE  II  (Ray  Co., 
Miaaourl) : 
GROUP  I 
GROUP  II 
GROUP  III 
LABORERS: 
Site  Preparation  4 
Grading: 
ZONE  3:  Johnson  4 
Wyandotte  Counties, 
K<.nsaa;SiLe  Prepara- 
tion, incidental 
paving  4  utilities 
Clay, Jackson,  Platte 
4  Ray  Countiea, 
Missouri 
GROUP  I 
GROUP  II 

(7) 


MMMly 
ItaM 

16 

.74 

10»* 
3.01 

15 

14 

10%* 
3.01 

17. 

145 

3.29'i'a 

70%JR 

3.29*a 

SOtJR 

14.665 

3.56  + 

17.14% 

17 

51 

3.37 

12 

55 

3.55 

12 

70 

3.55 

12 

85 

3.55 

11 

55 

3.55 

11 

70 

3.55 

11 

85 

3.55 

13 

02 

3.60 

13 

82 

3.60 

Decision  MO. :  MO85-4049 


Page  2 


TILE  4  MARBLE  SETTttS 
TILE  SETTERS  4  MARBLE 

PtNISHBRS 
PAINTERS: 
Brush, roller  i  tapers 
Spray 
PLASTERERS 
PIPEFITTERS 
PLUMBERS 

POWER  EQUIPMENT  OPERATORS; 
Building  Construction 
(ZONE  1) 
GROUP  I 
GROUP  II 
GROUP  Hit 
(a) 
(b) 
(c) 
(d) 
GROUP  tV 
GROUP  V 
GROUP  Vt 
GROUP  VI 1 1 
(a) 
(bl 
(c) 
OROOP  VI It 
{    GROUP  IX 

!  POWER  EQUIPMENT  OPERATORS: 
I'  Site  preparation  4 
grading,  Johnson  4 
Wyandotte  Counties, 
Ransas;Sitc  Preparation, 
incidental  paving  4 
utilities  Clay,  Jackaon, 
j   Platte  4  Ray  Coa. , 
Missouri 
(ZONE  2) 
GROUP  t 
GROUP  tl 
GROUP  III 
GROUP  tV 
(a) 
(b) 
GROUP  V 
ROOFERS: 
Roofers 
SHEET  METAL  HORXeM 
SOFT  FLOOR  LATERS 


rrMfl 


J 


•aa 


17.52  7%*l 


14.40 

15.54 

j  16. S4 
18.05 

I  18.99 
16.17 


16.36 
16.01 
10.95 
10.95 
14.11 
11.75 
14.36 
16.16 
16.26 
16.86 

16.46 
16.21 
14.21 
17.36 
16.86 


SPRINKLER  PirrCRS 


I 


15.30 
15.05 
14.35 

'l().33 
■13.35 
15.55 

16. 4S 

16.75 
13.07 


07 
07 
07 

07 
07 
07 

91 

78 
79 


23'TBRRAZZO  WORKERS. 
'  Terraito  Workers 
Tcrratzo  Finishers 
Terratzo  Base  Machine 
Operator 
TRUCK  DRIVERS > 
Building  Construction; 
(ZONK  1) 
GROUP  t 
GROUP  II 
GROUP  III 
GROUP  IV 
GROUP  V 
GROUP  VI 
GROUP  Vtt 
GROUP  VI tl 

CROUP  rx 

TRUCK  DRIVERS; 
Site  preparation  4 
grading,  Johnson  4 
Wyandotte  Counties, 
Kansas;  Site  prepara- 
!   tion.  Incidental 

paving  4  utilities 
I     Clay, Jackson, Platte  4 
I  Ray  Coa. ,  Miaaourl 
!   (ZONE  2) 
GROUP  I 
CROUP  II 
GROUP  lit 
i     GROUP  IV 
]  CROO*  V 

iFOOmOTtS; 

.a  -  Employer  contrlbutea 
:    8t  of  basic  hourly  rate 
{   for  over  5  years  of 
l'  aerviea  4  6%  of  basic 
hourly  rate  for  C  aos. 
I    to  5  years  service  »t 
\  Vacation  Pay  Credit. 
I   Also  7  paid  holidays 
I     A  thru  G. 


19.28      3.21 


I  17.56 
I  13.58 

'  13.93 


14.4)5 

14.435 

14.685 

14.56 

{14.385 
14.785 
115.535  ' 
il5.435  I 
Us. 685  I 


r»^ 


12% 


3.25 
3.25 
3.25 
3.25 
3.25 
3.25 
3.25 
3.25 
3.25 


I 


PAID  HOLIDAYS: 
A-Chrittmas   Day,    B-New 
Year's  Day,   C-Labor  Day 
0-Henorial  Day.   E-In- 
dependence  Day,  F-Thanki 
giving  Day,G*  Day  after 
Thanksgiving  Day 
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14.17 
14.02 
13.71 
13.51 
13.29 


4.25 
4.25 

4.25 
4.25 
4.25 


< 

is 
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CLASS inCATIOH  DErmiTIOWS 


LABORBKSi  Building  Construction  (Zon«s  1  and  2) 

GROOP  t  -  G«n«cal  labor*r>vir*a«ah  handler*  or  ■•ttart;  carpantar  tandari 

track  iMn;  salaaandar  tandari;  landscape  Hani  tod  layerai  wrackar  (for 

altaration*  or  anclra  projects);  pluabcr  labors  (conduit  pip*<  sever  vork, 

drain  tile  and  duck  lines,  digging  and  backfilling),  power  tool  operators; 

pier  hole  diggers  (over  10  ft.);  jackhaaaer,  and  chipping  haaaer  operators; 

chain  saw  operators;  concrete  saw  operators;  brush  feeders  on  pulverizers; 

reinforcing  steel  handlers;  air  taap  operators;  ditch  winch  operators; 

swinging  scaffolds;  georgie  buggies  (self-propelled);  fork  lift;  hoseaen; 

Insulation  aan 
eaOOP  II  -  vibrator  operator;  fork  lift  (Baaonry).  brick  tender,  plaster  ttndcr 

stoneaaaons  tender  (Includes  all  hod  carriers  classifications  previously 

s^own  as  sorter  aen  and  scaffolding) 
SKOCP  III  •  Bareo,  Jackson  or  siailar  taap  operators;  asphalt  rakers;  power 

a«n>  aastlc  hot  kettle  aen;  sandblasting  and  gunnlte  noztleaen;  wagon  and 

churn  drill  operators;  cutting  torch  or  burner  aen 

LMOnSSSt   Site  Preparation  (Zone  3) 

GROOP  t  -  Carpenter  tenders;  salaaander  tenders;  loadin9  troeka  under  bias, 
hoppers  and  convefors.  track  aen  and  all  other  general  laborers;  air  tool 
operators;  ceaent  handler  (bulk  or  sack);  chain  or  concrete  saw;  deck  hands; 
duBp  aan  on  earth  fill;  grade  checkers  on  cuts  and  fills;  georgie  buggies 
Ban;  aaterlal  batch  hopper  aan;  scale  aan;  aatarial  aixer  aan  (except  on 
aanholes);  coffer  daas,  abutacnts  and  pier  hole  aen  working  below  ground; 
riprap  pavers  rock,  block  or  brick;  scaffolds  over  10  ft.  not  self-supported 
froa  ground  up;  skipaun  on  concrete  paving;  vibrator  aan;  wire  aesh  setters 
on  concrete  paving;  all  work  in  connection  with  sewer,  water,  gaa,  gasoline, 
oil,  drainage  pipe,  conduit  pipe,  tile  and  duct  lines  and  all  other  pipe 
lines;  power  tool  operator;  all  work  in  connection  with  hydraulic  or  general 
dredging  operations;  puddlcrs  (paving  only),  crusher  feeder;  aan  handling 
creosote  tie*  on  creosote  aaterlals;  aen  working  with  and  handling  epoxy 
aaterlal  or  aaterlals  (where  special  protection  is  required);  topper  of 
standing  trees;  batter  board  aan  on  pipe  and  ditch  work;  feeder  aan  on 
wood  pulverizers;  board  and  willow  aat  weavers  and  cable  tiers  on  river 
work;  all  laborera  working  on  underground  tunnels  where  coapressed  air  is 
not  used. 

GROOP  rt  •  Spreader  or  screed  aan  on  asphalt  aachlne;  asphalt  raker;  laser 
beaa  aan;  barco  taaper;  Jackson  or  any  ot>ier  siailar  taap  wagon  driller; 
churn  drilla;  air  track  drills  and  all  other  siailar  drills;  fora  setters; 
cutting  torch  aan;  liners  and  stringline  aen  on  concrete  paving,  curbs, 
gutters  and  etc.;  hot  aastic  kettleaan;  hot  tar  application;  hand  blade 
operators;  aanhole  builders  tenders  and  aortar  aen  on  brick  or  block 
aanholes;  sandblasting  and  gunnite  nozzleaen;  rubbing  concrete;  air  tool 
operator  in  tunnels;  aanhole  builder  (brick  or  block);  dynaaite  and 
powderaan;  welder;  head  pipe  layer  or  sewer  work 
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cuiMtrtCATioii  Mrnirioaf  -  (cont'd) 

POWER  EQDIPWBI?  OPERATORS  -  Buildino  Construction   (Zone  1) 

Croup   t   -  Asphalt  paver  and  spreader;   asphalt  plant  anier 
operator;   asphalt  plant  operator;   back    fillers;  baekhoe;   barber- 
greene  loader;  blade-power;   boats-power;   boilers  (2);   boring 
sachines;  cableways;  cherry  Ptekers;  chip  spreader;  concrete 
ready-Mixed  plant,   portable   (job  rite);   concrete   riser  paver; 
crane-overhead;  crusher,   rock;  derricks  and  derricks  ears 
(poKcr  operated);  ditching  sachines;  doxers;  dredge*  -  any 
type  power;  grade-all  -  sttilar  type;  hoi*t.  endle** 
Chain-power   operator  with  power  travel;   loader*;  aeehanie 
and  welder;  aueklng  aachine;  Orange  peel*;  puap*  -  aaterlal; 
push  cats;   scoops;    self-propelled   rotary  drill;    shovel,   power; 
side  boos;   sktsaer   scoop;    testhele   sachine;    throttle  aan;    locomotives 

CTOO>  "       Boiler*  (1);   Breen  •  power  operated;   chip  spreader 
(front  aan);  clef  plan*  operator;  cespressor*  (I)   125'  or  over; 
eeneret*  saw*,   self-propelled;  crab  -  poMt  ep«rated;  curb 
finishing  aachine;   fireeen  en  rig*;   flex  plane;   floating  raehine; 
ferr  grader;  greaser;  heiat.  entfle**  chain  -  power  operated; 
hopper  -  pover  operated;  hydra  haaaar;   lad-a-vator  -  stxilar 
typ*;   roller*;   siphons,   jets,   and  jennieai   sub-grader;   tractors 
over  50  h.p.  I  eoipressors  (2)   125'    ft.    or  over  not  aere  than  20" 
apart;  eoxpressors-tander;  eospressors  sinoie, truck   aounted; 
elevator;   finishing  aachine 

Croup  III  - 

-TaTSTTers 
»b)   Pork   lift-aaaonry 

(c)  Oiler  driver 

(d)  A-frax*  trucks;   fork   lift-all  types  (except  aasenrvl;  aixer* 

(w/sid*  loaders);  pusps  (w/well  points)  dewatering  systesa. 
test  Of  pressure  pusps;  tractors  (except  when  hauling  rate- 
rial)  let*  than  50   h.p. 

Ctgyp  tv  - 

Clacshells.  lOO  ft.  of  boor  or  over  (txcl.  jib);  crane  or  rigs, 

130  ft.  of  boor  or  over  Isxcl.  jib);  draglinesJOO  ft.  of  boor 
or  over  (excl.  jib);  pile  drlversj.00  ft.  of  booa  or  over 
«excl.  jib) 
Croup  V 

Hoists-each  additional  druai  over  I  drus 
Croup  vi 

Crane  or  rigs,  over  200  ft.  of  boor  . 
Croup  VII 

Ready  Mixed  Concrete  Plants; 

(a)  Crane  eparator 

(b)  Loader  operator  »  plant  awn  - 

(c)  Conveyor  Operator 
Croup  VII T 

"aster  Mechanic 
Group  IX 
Cran*-te«*r  or  eltabtitg 

(10) 
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^»««T»TrtT;oil  DtrilllTIOW  -  (Cont'd) 

^firHuto  q?ad.t:  sackho.,  blade  cp.ratot.  all  typ«».  "O'l"*-? 
baiter  pJp  on  dredge:  botin,  machine  (truck  or  crane  "»v.nted) » 
h!?!doier  operator:  clamshell  operator:  coapresior  maintenance 
S^r«or-2?  concr.i.  plant  operator,  central  »iK:  concrete  mixer 
SKer:  crane  operator:  derricn  or  derrick  trucks:  ditchinq  mach- 
i^et  drSglmelperator,  dredge  engineman:  dredge  operator:  drill- 
cat  -ith  compressor  -ounted  on  cat:  drilling  or  boring  .achine. 
rSta^/!  self-propelled:  high  loader-eork  lift:  hoistline  engine-. 
2  ictiCe  drums,  locomotive  operator,  standard  gauge:  mechanics 
and  wilder s:  maintenance  operator:  mucking  machine;  pile  dtiwer 
S^ratorrp  tS'n  crane  operator:  pump-2,  push  cat  0P«»"''  ^Ir'J: 
tr!ck:  scolp  operatot-all  types:  scoops  in  tandem:  »«if-P"P«^^!^ 
rotari  drill  (leroy  or  equal-not  air  trac) :  shovel  operator:  side 
d^ieh««  spreader:  sideSoo.  cats:  skimner  scoop  eperater:  slip- 
?iJ«  pivJr  ?c5?.  RW.  or  «iual),  throttle  man:  truck  crane: 
welding  machine  maintenance  operator-2.        ..-h.if  oiant  fire- 

^^ ;  *;'^;?!.j^iUn:!rptSn^L:ir  j;i?its;r:ip^sir^ii 
""'  -  rs  cH  :=^  ;^^  ^-i^eJiUs;  ^s^:^^^  ^«Jt:j: 

Tr?nLer-   cone"';  p^mp^erator:   crusher   operator  elevating 
^^i?eJ:1U;s:rr^^t Ven   in.-l  t^?' pit^^U^S^^flSr ^ydri^ 
tiple  <?°"P»"°f-?»^*:!"L;:i'';'';id,   pug  mill  operator:   stump 

iiip^lfffiii. 

!rt^c"h::n?S:''e!int!n^  m^^h^n  -o^^rtrr:  ll.   nSnd:  welding 
machine  maintenance  operator-l. 
GROUP  IV 

cEp^i^rctli::"ls!^i  5S?!%ap.city  -over:  crane  or  rigs  80 

liI:fpt!^;r?^ers!%r?1"orL^;-J=^oi:f)!nlL^iVii^.^-vels 

k  backhoes,  3  yds.  capacity  or  over 

(11)  * 


CLASSIFICATION  DgFtSITIONS  (Cont'd) 


TRUCK  DRIVERS  -  Building  Construction  (Zone  I) 

GROOP  I  -  Warehousemen  and  stock  man. 

GROUP  tl  -  Flat  beds:  pick-ups:  dump  trucks,  under  10  yds. 

(ift6Ui>  ttl  -  straddle  trucks,  wheel  tractors  (when  used  for  towing):  hydro 

lilt  trucks,  hydraulically  operated  serial  lifts:  heavy  hauling,  A-frane 

and  winch  fork  trucks;  heavy  excavating  (dumpster,  euclid,  etc.);  double 

bottom  units  (20  tons  capacity  and  over) 
GROUP  IV  -  Dump  trucks,  10  yds.  and  over:  steel  drivers;  teml  truck  drivers 
GROUP  V  -  Distributor  truck  drivers  and  operators;  oilers,  greasers  and 

mechanics'  tenders 
GROUP  VI  -  Mechanics:  transltmlx; tractor  trailer 
GRoijp  VII  -  Transit  mix.  5  yds.  and  over 
GROd^  VIII  -  Transit  mix,  under  5  yds. 

^o^K  ^gi^Ss*-'iKS'PrS^2fi?ToS"^?ii8i'-2T*='>i"«  "^«'iy  "ix  pi"") 

GROUP  I  -  Mechanics  and  welders 

(5ft6w  tl  -  A-frame,  lowboy  and  boom  truck  driver 

GROW  til  -  Material  trucks,  tandem;  two  teams;  seml-ttallers;  winch 
trucks-fork  trucks;  distributor  drivers  and  operators;  agitator  and  transit 
mix;  tank  wagon  dr'.rr-s»  •«•>«!•  »»l»t  ^ank  wagon  drivers  tandem  or  semi- 
trailers: Insley  wagons;  dump  trucks,  excavating,  S  cu.  yds.  and  over; 
dumpsters;  half-tracks;  speedace;  eucllds  and  other  similar  excavating 
equipment.  ,   , 

GROPP  IV  -  One  team;  station  wagons;  plckpu  trucks;  material  trucks,  single 
axle;  tank  wagon  drivers,  single  axle 

GROgp  V  -  Mechanics  tender,  oilers  and  greasers,  field 

WELDBRS:  Receive  rate  prescribed  for  craft  performing  operation  to  which 
welding  Is  incidental. 

Unlisted  c'asslf ications  needed  for  work  not  included  within  the  scope  of  the 
classifications  listed  may  be  added  after  award  only  as  provided  In  the 
labor  standards  contract  clauses  (29  CFR,  5. S(a) (I) ( 11 ) ). 
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Friday 

November  22.  1985 


Part  III 


Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

Medicare  Program;  Schedule  of  Limits  for 
Skilled  Nursing  Facility  Inpatient  Routine 
Service  Costs;  Proposed  Notice 
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Fikrai  lUgifr  /  V<)L  5ft  No.  226  /  Friday,  November  22.  1985  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HmMi  Cara  Financing  Administration 
(BERC-SSS-PN] 


I  Program;  SdMdula  of  Umns 
for  SkMad  Nursing  Facility  Inpatiant 
Routina  Servica  Costs 

AOCNCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Proposed  Notice. 


SUMMUurr:  This  proposjed  notice  sets 
forth  a  revised  schedule  of  limits  on 
skilled  nursing  facility  inpatient  routine 
service  costs  that  are  reimbursed  under 
Medicare.  This  schedule  would  apply  to 
cost  reporting  periods  beginning  on  or 
after  January  1. 1986  and  before  January 
1,1987. 

OATS:  To  be  considered,  comments  most 
b«  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5«)  PM.  on 
December  23, 1985. 
AnORElB.  Mail  comments  to  the 
following  address:  Health  Care 
Finanring  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  Attention:  BERC-335-PN,  P.O. 
Box  28676.  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  R  Humphrey 

Building.  200  Independence  Ave.,  SW., 

Washiagtoo,  Oil;  or 
Room  132,  East  K^  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland 

In  commenting,  please  refer  to  file 
code  BERC-335-PN. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  the  date  of  publication  of  this 
document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.,  SW.,  Washington. 
D.C.  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m.  (phone: 
202-245-7890). 

FOn  FURTMER  MRMaiATION  CONTACT. 
Steve  Kirsh,  (301)  594-9465. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Sections  1861(v)(l)  and  1888  of  the 
Social  Security  Act  (the  Act)  authorize 
the  Secretary  to  set  prospective  limits 
on  allowable  costs  incurred  by  a 
provider  of  services  that  will  be 
reimbursed  under  Medicare.  These 
limits  are  based  on  estimates  of  the 
costs  necessary  for  the  efficient  delivery 
of  needed  health  services.  Implementing 


regulation*  appear  at  42  CFR  406w4aa 
Section  1888  of  tlie  Act  directs  tha 
Secretary  to  set  limits  on  per  diem 
inpatient  routine  service  costs  for 
hospital-based  and  freestanding  skilled 
nursing  facilities  (SNPs)  by  urban  or 
rural  area  location. 

Under  the  authority  of  section 
ia61(v)(l)  of  the  Act,  we  published  limits 
on  September  29. 1982  (47  FR  42894}  that 
continue  to  apply  to  freestanding  SNFs. 
Elsewhere  in  this  issue  of  the  Fedaral 
Register,  under  the  authority  of  section 
1888  of  the  Act,  we  are  proposii^  limits 
to  apply  to  hospital-based  SNFs  fior  cost 
reporting  periods  beginning  on  or  after 
October  1, 1982  and  including  cost 
reporting  periods  beginning  on  or  after 
July  1. 1984. 

Those  limits  contain  provisions 
relating  to:  (1)  Limits  on  adjusted  per 
diem  inpatient  routine  service  costs,  (2) 
a  "market  basket"  index  developed  to 
reflect  changes  in  the  price  of  goods  and 
services  purchased  by  SNFs,  (3) 
adjustments  to  the  cost  limits  by  an  area 
wage  index  developed  from  hospital 
industry  wages,  (4)  a  classification 
system  based  on  whether  the  SNF  is 
hospital-based  or  freestanding  and 
whether  it  is  located  in  an  urban  or  rural 
area,  (5)  a  cost-of-living  adjustment  for 
the  nonlabor  portion  of  the  limits  for 
SNFs  located  in  Alaska,  Hawaii,  Puerto 
Rico,  and  the  Virgin  Islands.  (6) 
freestanding  SNF  cost  limits  set  at  112 
percent  of  the  average  per  diem  labor- 
related  and  nonlabor  costs,  (7)  hospital- 
based  SNF  cost  limits  set  at  the  limit  for 
freestanding  SNFs,  plus  50  percwit  (rf  tiie 
din^erence  between  the  freestanding 
Kmit  and  112  percent  of  the  average  per 
diem  routine  service  costs  of  hospital 
based  SNFs.  and  (8)  an  administrative 
and  general  (A&G)  add-on  for  hospital- 
based  SNFs. 

n.  Discusrion  of  Proposed  Revised 
Sclie<faile  of  Limits 

In  developing  the  revised  limits 
proposed  in  this  notice,  we  have 
retained  essentially  the  same  provisions 
as  in  the  current  limits,  and  the  same 
methodology.  We  have,  however,  used 
the  most  recent  SNF  cost  data  for 
calculating  the  limits,  as  well  as  the  ' 
most  recent  hospital  industry  wage  data 
and  projections  of  the  rates  of  increases 
in  the  costs  included  in  the  SNF  market 
basket.  We  are  in  the  process  of 
finalizing  even  more  current  data.  If 
available,  we  would  use  it  when  die 
proposed  changes  are  published  fai  final 
Also,  as  previously  mentioned,  we  are 
proposing  limits  elsewhere  in  this  issue 
of  the  Federal  Register  to  apply  to 
hospital-based  SNFs  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1982  and  those  beginning  on  or  after  July 


1. 1064.  The  methodology  for  hospital- 
based  SNFs  for  cost  reporting  periods 
ba^nqing  on  or  after  July  1, 1984  in  that 
notice  is  contained  in  this  proposal  for 
cost  reporting  periods  beginning  on  or 
after  January  1, 1988  and  before  January 
1, 1987.  Accordingly,  our  final 
publication  of  the  cost  limits  beginning 
on  or  after  January  1, 1986  will 
necessarily  reflect  any  changes  resulting 
from  the  rulemaking  process  (^  our 
proposal  for  the  hospital-based  SNF 
limits  beginning  July  1, 1984. 

This  proposed  schedule  of  limits  on 
SNF  inpatient  routine  service  costs, 
which  would  apply  to  cost  reporting 
periods  beginning  on  or  after  January  1, 
1886  and  before  January  1, 1987, 
provides  for  the  following: 

A.  Separate  Group  Limits  for  Labor- 
Related  and  Nonlabor  Components  of 
Per  Diem  Routine  Service  Costs 

We  would  retain  separate  group  limits 
f»  the  labor-related  and  nonlabor 
components  of  per  diem  routine  service 
cost.  We  calcuate  these  separate  limits 
as  follows: 

1.  Actual  SNF  per  diem  inpatient 
routine  service  cost  data  are  obtained 
for  each  SNF. 

2.  To  make  the  data  reflect  current 
conditions  more  accurately,  the  data  is 
adjusted  from  the  midpoints  of  the  cost 
reporting  periods  represented  in  the 
data  collection  to  the  midpoint  of  the 
initial  cost  reporting  period  to  which  the 
limits  would  apply. 

3.  Each  SNF's  per  diem  cost  is 
separated  into  labor-related  and 
nonlabor  portions.  The  labor-related 
portion  is  divided  by  the  wage  index  for 
the  SNFs  location  (see  Tables  II  and 

my 

4.  Finally,  separate  group  means  are 
computed  for  the  labor-related  and 
nonlabor  components.  Each  group  mean 
is  multipUed  by  112  percent. 

B.  Adjustment  of  SNF  Cost  Data  by 
Wage  Index 

We  would  continue  use  of  a  hospital 
industry  wage  index  to  account  for  area 
wage  differences.  This  is  necessary 
because  industry-specific  data  are  not 
available  on  SNF  wages.  Since  hospitals 
and  SNFs  generally  compete  in 
essentially  the  same  labor  market  for 
employees,  we  believe  an  index  based 
on  geographic  variations  in  hospital 
wages  provides  an  accurate  measure  of 
geographic  variations  in  wages  paid  by 
SNFs.  We  developed  the  wage  index 
btan  hospital  wage  data  obtained  from 
the  Bureao  of  Labor  Statistics  (BLS).  The 
data  used  are  those  for  the  "hospital 
industry",  a  standard  BLS  reporting 
category.  The  wage  index  we  would  use 
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far  ttw>  Smite  in  riiis  nolice  n  based  on 
data  for  calendiir  year  19B3. 

We  have  been  advised  by  the  BUS 
that  (he  wiige  index  vahies  for  soaie 
areas  are  b«Rcd  on  estimated  1963  data 
and  may  need  lo  be  revised  based  oo 
actual  data  that  were  not  avuti«ble 
whert  we  computed  the  wage  index 
values  shown  in  Tables  It  and  111. 

If  wc  receive  additional  1983  data  that 
require  further  changes  in  an>  wage 
index,  we  would  nolif>'  the  Medicare 
intermediaries  of  the  correcled  index 
and  would  direcl  Ihem  to  recalculate  the 
limits  for  the  affected  SNF^. 

Wc  also  want  (o  aote  ttiat  we  are 
using  the  HCFA  survey-based  hospital 
wage  rndex  in  the  hospital  prospective 
payment  system,  in  the  |a«e  10. 1985 
proposed  rale  conceming  changes  to  the 
prospective  payment  system  far  fiscal 
year  1986,  we  requested  comments  on 
the  ase  of  Ibis  index  for  hospitals  {SQ  FR 
24377).  Alter  ouaskteriag  the  cojmaents, 
wc  decided  lo  adopt  the  index  for 
hospilak  Mnd  annotuiced  that  deciston 
in  a  final  rule  issued  on  September  X 
1985  {50  FR  35646}.  We  raay  also  use  the 
index  in  developing  the  SNF  cost  limits 
to  be  Issued  in  the  finat  notice  following 
consideration  of  comments  that  we 
receive  on  this  proposed  notice. 

We  are  also  exploring  the  feasibility 
aad  desirability  of  developing  a  SNF 
indiretry-spectfic  wage  index  system 
from  the  employee  wage  and 
compensation  analysis  data  taken  from 
the  Medicare  cost  reports.  If  this 
alternative  proves  to  be  feasible  and 
would  provide  a  more  accurate  measure 
of  SNF  w«^  variations,  we  a»ay  ase  (his 
type  of  index  in  futere  cost  limit 
schedules. 

C.  Use  ofS^fFMarke4  Beskei 

We  would  continue  to  base  the  cost 
limits  on  reported  costs  adjusted  for 
actual  and  projected  cost  increases  by 
applying  the  SNF  market  basket  index. 
This  raaH(ct  basket  is  used  to  adjust  (he 
SMF  cost  data  to  reflect  co.sl  increases 
occurring  between  the  cost  reporting 
periods  represented  m  the  data 
collection  to  the  midpoints  of  the  cost 
reporting  periods  to  which  the  limits 
would  apply. 

The  market  basket  comprises  (he  most 
commonly  used  categories  of  SNF 
Foutiae  service  expenses.  The  categories 
we  are  using  are  bH«ed  primfnily  on 
those  Msed  by  the  National  Center  for 
Health  Statistics  in  its  National  Nursing 
Home  Surveys. 

The  categories  of  expenses  are 
weighted  according  to  the  esthnated 
proportfion  of  SNF  routine-services  costs 
attriliTOtaWe  to  each  categoty  (see 
Appendix).  The  weights  for  an  maier 
categories  of  SNF  costs  are  based  on  (he 


National  Wwrsing  Home  Surveys  of 
1973/1974  and  1977.  (As  noted  in 

footnote  1  at  the  end  of  the  appendix, 
the  1973/1974  survey  obtained  1972  cost 
data  and  the  1977  survey  obtained  1976 
cost  data.)  These  are  the  most  current 
and  cooipiehensive  sources  of  national 
data  on  the  distributioa  of  costs  in  SNFs. 
(The  seoood  oohion  of  the  appendix 
specifies  (he  iwe^hts  used  for  each 
category.) 

^  developiog  the  laarket  basket 
index,  we  obtahaed  historical  aad 
projected  fates  of  iacrease  in  the  price 
of  goods  and  services  ia  each  category. 
The  market  basket  index  table,  in  the 
third  aiid  fourth  columns,  identifies  the 
price  variables  used  and  the  source  of 
the  forecast  for  calendar  years  19B1 
throi^  1967  (Appendixj. 

The  market  basket  index  9\ao 
provides  for  adjustments  to  be  made  in 
the  limits  if  our  forecasts  of  economic 
trends  prove  erroneous.  For  cost 
reporting  periods  beginning  on  or  after 
January  1, 198S  and  before  Januaiy  I, 
1987.  d  the  fioal  rate  of  ch^^  in  the 
market  basket  index  for  a  year  differs 
from  the  estimated  rate  of  change  by  at 
least  .3  of  one  percentage  point  the 
limits  would  be  adjusted.  We  would 
advise  the  Medicare  intermediaries  to 
use  the  actual  rate  to  adjust  each  SNFk 
limit  retroactively  a(  final  settlement  of 
the  SNFs  cost  report.  (This  approach  Is 
first  proposed  and  explained  elsevfhere 
in  this  issue  of  the  Federal  Regiater.  in 
our  proposed  notice  dealing  with 
hospital-based  SNF  cost  limits  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1982  and  those  beginning  on 
or  after  July  1, 1964.  See  section  V. 
SUMMARY  OF  CHANGES  !N 
METHODOlXXry,  paragraph  B.2.b.  of 
the  proposal  for  a  complele  discnsskm.) 

D.  Applicatioa  of  the  Hospital  Wc^ 
Index  lo  EatpJoyee  Benefits.  Heaith 
Service  Costs,  Costs  of  Business 
Services,  aad  Other  Miscellaneous 
Expenses 

In  developing  the  current  scheihiie.  me 
apphed  the  wage  index  discussed  above 
to  hve  categories  of  labor-related  costs: 
wages,  emplojFee  benefits,  health  service 
costs,  business  service  ca%\i,  and  other 
misceilaneous  costs. 

We  have  retained  this  method  in 
developing  this  revised  schedule  of 
limits.  The  proportion  of  adjusted 
routine  service  costs  we  adjusted  by  the 
wage  index  is  61.62  percent  for  cost 
reporting  periods  beginning  on  or  after 
lanaary  1, 1986  and  before  fanuary  1. 
1987. 

Bar  parposes  of  applying  the  wtage 
index,  employee  benefits  imAwIe  such 
items  as  FICA  tax,  health  insormioe,  life 
insurance,  Cacihty  oontribwtkins  lo 


employee  retirement  funds,  and  all  other 
compensation  that  the  SNF  records  in 
the  "employee  health  and  welfare"  ooat 
center  on  its  Medicare  coat  report. 

Health  service  costs  are  a  category 
used  by  the  National  Wnrsiog  Home 
Survey  conducted  in  1977  by  the  Office 
of  Health  Research,  Statistics  and 
Technology.  National  Center  for  Health 
Statistics  of  the  PubUc  Health  Service. 
They  include  the  costs  of  routine 
services  that  are  purchased  under 
arrangement  from  outside  sources. 

Business  services  costs  include  cdsts 
of  banking,  contract  laundry,  telephone, 
and  other  services  SNFs  purchase  at 
retail  from  outside  suppliers. 

Other  miscellaneous  costs  include 
various  types  of  routine  operatiT\g  costf 
not  allocated  to  any  other  category  of "' ' 
the  market  basket. 

Thus,  we  would  apply  the  wage  index 
to  the  total  portion  of  cost  (91.62  percent 
attributable  to  wages,  fringe  benefits, 
health  servrce  costs,  business  service 
costs,  and  other  miscellaneoos  expenses 
rather  than  to  the  wage  portion  (912S 
percent  for  cost  reporting  periods 
beginning  on  or  after  faiTnary  1, 1996  and 
before  January  1. 1987)  only.  We  woald 
continue  this  method  because  our 
analysis  of  the  data  shows  that  area 
variations  is  routine  ftei  diem  costs  in 
these  additional  categories  are  closely 
related  to  area  variations  in  prevailirig 
wage  levels.  We  believe  that  applying 
the  wage  index  to  the  other  categories  of 
labor-related  costs  specified  above, 
rather  than  to  wages  only,  results  in 
imfividoal  hints  that  are  nHue  eqnitaUe 
and  more  appropriate  to  each  SNPs 
actual  matket  environment 

E.  Freestanding  Limits  Set  at  112 
Percent  of  Mean 

For  cost  reporting  periods  begiaoing 
on  or  after  January  1, 1986  and  before 
[anuary  1, 1987.  we  woeU  maintain  the 
revised  limits  at  112  percent  of  the 
average  labor-related  and  average 
nonlabor-rriated  costs  of  each  group. 
We  would  continue  to  use  the  same 
methodology  for  freestanding  SNFs  as 
described  in  the  September  29. 19(!2 
Federal  Re^er  notice  {47  Fit  42894). 

F.  Hoqiital  B^aed  Limits 

For  cost  reporting  periods  beginning 
on  or  after  January  1. 1986  and  b<!fore 
janaaiy  1. 1967,  die  revised  hospital^ 
based  limit  would  equal  the  revised 
freestanding  limit  plus  50  percent  of  tha 
difference  between  the  freestanding 
limit  and  112  percent  of  the  mean  per 
diem  routine  service  (iosts  of  hospital- 
based  SNFs.  The  methodology  for 
hospital-based  S^ff8  is  the  same  as  the 
one  that  we  are  nescnbing  hi  the  notice 


48306  Federal  Register  /  VoL  50.  No.  226  /  Friday.  November  22.  1985  /  Notices 


applicable  only  to  hospital-based  SNFs, 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  We  would  continue  to 
provide  an  add-on  adjustment  for  A  &  G 
costs.  The  purpose  of  this  add-on  is  to 
make  an  adjustment  for  the  allocation  of 
costs  in  the  A  &  Q  cost  center. 

G.  Cost-of-Living  Adjustment  for 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands 

;    To  avoid  disadvantaged  SNFs  located 

in  Alaska.  Hawaii,  Puerto  Rico,  and  the 

Virgin  Islands,  we  vypuld  continue  to 

provide  a.  cost-of-living  adjustment  for 

these  areas.  This  is  an  adjustment  of  the 

nonlabor  component  of  the  limit  that 

applies  to  these  areas  based  on  the 

amount  of  the  most  recently  determined 

cost-of-living  differentials  developed  by 

the  Office  of  Personnel  Management. 

Since  we  adjust  the  labor-related 

component  by  the  applicable  wage 

index,  this  cost-of-living  adjustment 

would  apply  only  to  the  nonlabor 

component.  : -^ 

•     ■     ■  ■  *■>    i  ■ 

H.  Exception  to  Cost  Umits,       ,  .  -  , 

•A  provider  could  request  an  exception 
to  the  proposed  cost  limits  under  the 
provisions  of  42  CFR  405.460(f).  The 
request  would  be  made  to  HCFA  central 
office  through  the  Medicare  fiscal 
intermediary. 

/.  Classification  System 

We  are  proposing  to  retain  the 
classification  system  based  on  whether 
an  SNF  is  located  within  a  metropolitan 
statistical  area  (MSA),  as  defined  by  the 
Office  of  Management  and  Budget 
(OMB).  A  discussion  of  OMB's  MSA 
designations  appears  elsewhere  in  this 
Federal  Register  publication,  in  dur 
proposed  notice  regarding  hospital- 
based  SNF  cost  limits  for  Cost  feporting 
periods  beginning  oh  or  after  October  1. 
1982  and  those  beginning  on  or  after  July 
1, 1984  (section  V.  Suminary  of  Changes 
in  Methodology,  paragraph  B.2.a.).  ' 

The  MSA  and  non-MSA  designations 
in  this  proposed  notice  are  the  same  as 
those  proposed  for  hospital-based  SNF 
cost  limits  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1984  except 
fpr  the  following: 

•  The  Alton-Granite  City,  IL,  the  East 
St.  Louis-Belleville.  IL,  and  the  St.  Louis. 
MO-IL  urban  areas  have  been  combined 
into  one  urban  area,  the  St.  Louis.  MO-IL 
area. 

•  Cheyenne.  Wyoming,  Jackson, 
Tennessee,  and  Rapid  City,  South 
Dakota  have  been  added  as  new  MSAs. 


ill.  Methodology  for  Detennining  Per 
Diem  Routine  Service  Cost  Limit 

A.  Development  of  Published  Limits 

1.  Data 

As  previously  mentioned,  we  are 
using  actual  freestanding  and  hospital- 
based  SNF  inpatient  routine  service  cost 
data,  less  capital-related  costs  allocated 
to  general  inpatient  routine  services, 
obtained  from  Worksheet  D-1  of  the 
latest  Medicare  cost  reports  available  as 
of  November  1982.  The  data  have  been 
adjusted  to  exclude  the  inpatient  routine 
nursing  salary  cost  differential.  If  an 
updated  data  base  becomes  available, 
we  will  use  those  data  to  develop  the 
limits  published  in  final  in  the  Federal 
Register. 

We  adjusted  these  data  using  the 
market  basket  index  discussed  above,  to 
inflate  costs  from  the  cost  reporting 
periods  in  the  data  base  to  the  midpoint 
of  the  first  cost  reporting  period  to 
which  the  limits  would  apply.  The 
annual  percentage  increases  in  the 
market  basket  over  the  previous  year 
that  we  used  for  this  projection  are: 


19S1.. 
1982.. 
1963.. 
1984.. 
1985.. 


1986... 
1987... 


9.8 

w 

.44 
4.3 

>M 
'4J 
'5.0 


■  Forecasted  incresM. 


An  adjustment  would  be  made  to  the 
Hmits  if  the  forecasted  maricet  basket 
rate  differs  from  the  actual  rate  by  at 
least  .3  of  one  percentage  point. 
Following  the  end  of  each  year  that  the 
limits  are  in  effect,  we  would  determine 
the  actual  rate  of  increase  or  decrease  in 
the  market  basket  for  that  year.  The 
data  necessary  to  make  this 
determination  are  usually  available  in 
the  second  quarter  of  the  following  year. 
This  would  allow  Us  to  make  the 
determination  of  the  actual  rate  by  June 
30  of  each  year. 

If  the  forecasted  market  basket  rate 
differs  from  the  actual  rate  by  at  least  .3 
of  one  percentage  point,  we  would 
notify  the  Medicare  intermediaries  of 
the  actual  rate  of  increase  or  decrease 
and  advise  them  to  adjust  each  SNF  cost 
limit  at  the  time  of  final  settlement. 

2.  Use  of  Wage  Index  To  Adjust  Cost 
Data 

We  divided  each  SNFs  adjusted  per 
diem  routine  service  costs  into  labor- 
related  and  nonlabor  portions.  We 
determined  the  labor-related  portion  by 
multiplying  each  SNFs  adjusted  per 
diem  routine  service  cost  by  81.62 
percent,  which  is  the  labor-related 


portion  of  cost  from  the  market  basket. 
We  then  divided  the  labor-related 
portion  of  each  SNFs  per  diem  cost  by 
the  wage  index  applicable  to  the  SNFs 
location  (see  Tables  II  and  III)  to  arrive 
at  an  adjusted  labor-related  portion  of 
routine  cost. 

3.  Group  Means 

We  calculated  separate  means  of 
labor-related  and  nonlabor  adjusted 
routine  service  costs  for  each  SNF  group 
established  in  accordance  with  the 
SNFs  MSA  or  non-MSA  location. 

4.  Components  of  Limit 

For  each  freestanding  group,  we 
multiplied  the  mean  labor-related  and 
mean  nonlabor  costs  by  112  percent  to 
arrive  at  the  freestanding  limits  (Table 
I). 

We  then  subtracted  the  freestanding 
limit  for  each  group  from  112  percent  of 
the  hospital-based  mean  for  each  group 
and  multiplied  the  result  by  SO  jjercent. 
To  arrive  at  the  hospital-based  limit 
(Table  I),  the  50  percent  described  above 
is  added  to  the  appropriate  freestanding 
limit 

Cost  UMrr  Data— Hospttal-Based  SNFs 
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112%  OF  Hospttal-Baseo  Mean  Cost  and 
Freestanding  Ljmit 


lata* 

Nofv 
labor 

Urtiwi(MSA| 

S02M 

40.86 

112%  01  Hoapttal-B*s6<t  Main  Coal — 

Fiaaatanding  lural  (Table  1) 

S23.00 
11.02 

nitaMnr* 

4S.99 

23.00 
40.85 

11  30 

60%  ol  Di<«aranc» 

Plus  Freestanding  Limil 

sea 

1102 

Hospnaiaased  Unit  (MSA) 

68.86 

17.31 

180.40 
48.96 

112%  ol  HostKataaaad  Mean  Coal 

Ffaaasandkig  limi  (Tabla  l| _ 

S16.00 
9.79 

OiWefenee 

PHis  Freeslandmg  LMI _. 
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04.00 

12.80 

5.  A  &  G  Add-on 

We  then  calculate  the  A  &  G  add-on 
for  the  hospital-based  limited  (see  Table 
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B.  Adjustment  of  PaMtshed  Limits 

1.  Adjustment  of  Labor-Related 
Componsnt  by  Wage  Index 

a.  Freestanding  SNFs.  To  arrive  at  • 
labor-ad|ii8(ed  limit  for  each  SNF,  we 
multiply  the  labor-related  componeat  of 
the  limit  For  ^e  SNFs  group  by  the  wage 
index  developed  from  wage  levels  for 
hospital  workers  in  the  area  in  which 
the  SNF  is  located  (see  Tables  D  and 
III).  The- adjusted  limit  that  applies  to  an 
SNF  will  be  the  sum  of  theflonlabor 
oomponent.  plus  the  adjusted  labor- 
related  component,  unless  the  SNF 
qualifies  for  the  cost  reporting  year 
adjustment  discussed  in  paragraph  2, 
below. 

Example — Calculation  of  Adjuated 
limit  for  Freestanding  SNF  (A)  Located 
in  Dallas^  Texas. 

Labor-related  component  (Table  I)~  $W.85 

Nonlabor  component  (Table  I].-. $11.82 

i4SA  wage  index  (Table  11) 1jO08O 


71U71 


Comutation  of  Adjusted  Lmk 


Labor-related  component . 
Wage  indfcx 

Labor  compontat 

Nonlabor  component.... 

Adjusted  hmit 


XtiWBQ 

pool 


component  of  the  limit  and  the  labor- 
related  componient  of  ttie  A&G  add-on 
for  the  hoapital-based  SNF»group  and 
multiply  the  sum  by  the  wage  index 
developed  from  wage  levels  for  hospital 
workerf  in  the  area  in  which  the 
hospital-based  SNF  is  located  (see 
Tables  D  and  III).  To  arrive  at  the     ■ 
nonlabor  limits,  we  then  add  the 
oonlabor  component  of  the  limit  and  the 
nonlabor  component  of  the  A&G  add-on. 
The  adjusted  limit  that  applies  to  a 
hospital-based  SNF  would  be  the  sum  of 
the  labor-adjusted  bmit  and  add-on  and 
the  nonlabor  limit  and  add-on  unless  the 
facility  qualifies  for  the  cost  reporting 
year  adjustment  discussed  in  paragraph 
2  below. 

Example:  Calculation  of  Adjusted 
Limits  for  Hospital-Based  SNF  (B) 
Located  in  Scranton-Wilkes  Bane. 
Pennsylvania. 


Labor  related  component  (table 

I): 

Limit . . $68.85 

Add-an-....:-.. tUS 

Nonlabor  Component  (Table  I): 

Limit $17.81 

Add-on $(LS7 

MSA  wage  index  (table  D) 1.0020 


Computation  of  Adjusted  Limit 


Labor-related  component: 

Limit  > 

A(ld-on ......._.... 


4-2.53 

XLOMB 

$72.52 


Wage  index .. 

Adjusted  Labor  component . 
Nonlabor  Componient: 

Limit- ....; +1781 

•.  Add-on............ .. ^......1——    -ffljy 

Adjusted  limit . 


$Ba40 


b.  Hpspital-Based  SNFs.  "to  anire  at  a 
labor-adjusted  limit  for  each  hospital- 
based  SNF,  we  add  the  labor-related 


2.  Adjustment  for  Cost  Reporting  Year 

If  a  facility  has  a  cost  reporting  period 
beginning  after  January  1, 1986  and 
before  January  1, 1987,  the  intermediary 
would  increase  the  limit  that  would 
otherwise  apply  to  the  SNF  by  the  factor 
from  Table  IV  tfiat  corresponds  to  the 
month  and  year  in  which  the  cost 
reporting  period  begins.  Each  factor 
represents  the  compounded  monthly 
increase  derived  from  the  projected 
annual  increase  in  the  maricet  basket 
index,  and  is  used  to  account  for 
inflation  in  costs  and  wiD  occur  alter  the 
dale  on  which  the  limits  are  effective. 

Example:  The  following  is  a 
computation  of  k  revised  hospital-baaed 
Hmit  for  previously  cited  W4G  (BJ. 
Hospital-based  SNF  (B)  has  a  coat 
reporting  period  that  begins  February  1,' 


1986.  The  otherwise  applicable  limit  for 
SNF  (B)  is  $90.40. 

Individual  SNF  adjusted  limit tBOAO 

Adjustment  factor  from  Table  IV....  X1J0407 

Revised  Limit ............. , . ..  $ML77 


If  a  facility  uses  a  cost  reporting 
period  that  is  not  12  months  in  duration, 
a  special  adjustment  factor  must  be 
calculated.  This  is  necessary  because 
projections  are  computed  to  the 
midpoint  of  a  cost  reporting  period  and 
the  adjustment  factors  in  Table  IV  are 
based  on  an  assumed  12-month 
repuitiog  period.  For  cost  reporting 
periods  of  other  than  12  months,  the 
calculation  must  be  done  for  the 
midpoint  of  the  specific  cost  reporting    - 
period-  The  SNFs  intermediary  would 
obtain  this  adjustment  factor  from  our   : 
central  office. 

IV.  Schedule  of  Limito 

Under  flie  authority  of  sections 
1861(v)  and  1888  of  the  Social  Security 
Act,  the  following  group  per  diem  limits 
apply  to  the  adjusted  ^4F  inpatient 
routine  service  costs  reimbursed  under 
Medicare  for  cost  reporting  periods 
beginning  on  or  after  |anuary  1, 1968  and 
before  fanuary  1, 1987.  Medicare  fiscal 
intermediaries  will  compute  the 
adjusted  limits  for  ^IFs  using  the 
methodology  set  forth  in  this  notice,  and 
will  notify  each  SNF  of  its  applicable 
limit.  These  limits,  as  adjusted  by  the 
wage  indexes  in  Tables  II  and  lU,  and 
the  cost  reporting  year  adjustment 
factors  in  Table  IV,  would  remain  in 
effect  for  cost  reporting  periods 
beginiiing  on  or  after  Januaiy  1. 1986  and 
before  January  1, 1967. 

V.  Regulatory  Impact  Statement 
A  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  any  major  rule.  A 
major  rule  is  defined  as  any  document 
sadi  as  this,  that  is  likely  to:  (1)  Have  an 
annual  effect  on  tfie  economy  of  $100 
million  or  more,  (2)  cause  a  ma|or 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions,  or  (3)  result  in  significant 
adverse  eff^ts  on  competition, 
emplojrment,  Investment,  productivity,  " 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

We  estimate  that  the  revised  limits 
would  result  in  a  net  savings  to  the 
Medicare  program  of  approximately  $30 
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million  through  flscal  year  1987  (as 
compared  to  the  limits  that  would 
otherwise  be  effective  for  cost  reporting 
periods  beginning  in  fiscal  year  1984J. 
distributed  as  follows: 


Table  i— SNF  Group  Ijmits 


Rscalyear 

mKons) 

1986...   •-        .      :     :'        ■        ' 

S6 
25 

1967 i„. 

■         r-                                 ..    ■      . 

Tow 

30 

■■■■■-        •■ 

Because  the  impact  would  not  exceed 
$100  million  annually,  or  any  other 
threshold  criteria  under  Executive  Order 
12291,  we  have  determined  that  this  is 
not  a  major  rule  and  an  initial  regulatory 
impact  analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612),  we  prepare  and  publish  an 
initial  regulatory  flexibility  analysis  for 
proposed  regulations  Unless  the 
Secretary  certifies  that  the  regulations 
would  not  have  a  significant  ecotiomic 
impact  on  a  substantial  number  of  small 
entities. 

Thie  table  below  sho«v8  the 
approximate  number  of  hospital-based 
and  freestanding  SNFs  that  would,  have 
costs  in  excess  of  these  proposed 
revised  limits  applicable  to  cost 
reporting  periods  beginning  on  or  after 
January  1. 1986  and  before  January  1. 
1987. 


fjW  limits 

Number  of  hospital-based  SNFs  in 

data  base , 417 

Number  of  ho6pilal-l>ased  SNFs 

with  costs  in  excess  of  limits 263 

Number  of  freestanding  SNFs  in 

data  base 2.780 

Number     of    freestanding    SNFs 

with  costs  in  excess  of  limits 1,121 


As  can  be  seen,  a  substantial  number 
of  small  entities  would  be  affected  by 
implementation  of  this  nde.  We  consider 
all  SNFs  to  be  small  entities  under  the 
RFA.  However,  the  revised  limits  should 
not  result  in  a  facility's  revenues  being 
reduced  by  three  percent  or  more  over 
the  limits  that  would  otherwise  apply. 
The  Department  normally  applies  a 
three  to  five  percent  threshold  criteria 
for  determining  whether  an  impact  is 
significant.  Therefore,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  notice  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
an  initial  regulatory  flexibiUty  analysis 
is  not  required. 


Localton 

lahor 

iMied 

compo- 

nant 

NonMwr 

COfflpO- 

nan«> 

MSA „„ 

S4&86 

4»96 

ee.86 

2.S3 

1.S7 

S1162 

NorvMSA. 

t.79 

MSA 

1791 

MfLM 

0.S7 

Non-MSA: 

MJt^ 

Ai»«n 

a'42 

•  Tbe  JooMwr  poMn  tt  mf  Imtslor  SNFi  locaMd  in  iha 
SMttOUMMka  «id  HMiaii,  me  ConwnonweaKh  oTPuaho 
ntco,mfWw  Virgin  Wand*  Ml  be  increased  by  tti«  lollowina 
oosH>UiMng  adjuMiqaMa: 


*«r 

ftmt» 

1.290 

HMMk 

1.226 

"ivf   ■          

1  190 

MauL  lan^MriMnMi^ 

1  900 

1  12S 

PuartnRicv 

1  079 

1 129 

Table  II.— Wage  Index  for  Urban  Areas 


Utoan  waa  (conMHuant  countiaa  or  county 
equivalents) 

WageindaM 

*»*<",  TK    •             ■■,.!,.,.i„7  •,"    •••           ■'-■   '     '     \ 

-  ^  •  •  4133 

'taytor.  TX 

AguadHM.  PR .        ..^._.    .              ■    . 

9638 

Aguada.PR 

Aguadito,Pn 

isatwHa.  Pn 

Moca.Pn 

Akron.  OH.. 

1.0800 

Portage.  OH 

S«jn«ni(.OH 

Albany.  GA... ._     .„ 

'.9206 

Dougherty.  GA 

Lee.  GA 

Afcany-Scheneclady-Troy.  NY 

9035 

Aftany.  NY 

Greene.  NY 

Monigomery.  ny 

Saratoga.  NY 

Schenectady.  NY 

Albuquen)ue.  NM „.. 

1.0727 

BemaNIo,  NM 

Alexandna,  LA...._ _     

10018 

Rapides.  LA 

AMeoloiiim-Bethlehem,  PA-NJ.   

1.0617 

Warren.  NJ 

Carbon.  PA 

Lehigh.  PA 

Northampton.  PA 

Alloona.  PA . 

1.1005 

Bla>.  PA 

Amarito.  TX _ 

1.0400 

Potter.  TX 

Randal.  TX 

Anaheim-Santa  Ana.  CA .. .,_..„ 

1.2360 

Otange.  CA 

Anchorage.  AK : .: „ _. 

1.5702 

Anchorage.  AK 

Andersorv  IN 

9666 

Madison.  IN _.      .._ 

Anderson.  90 _ ; _ 

.8852 

Anderson.  SC 

Ann  Arbor.  Ml 

1.2703 

Washtensaw.  Ml 

Anmslon.  AL ...- 

.8675 

Calhoun.  AL 

ApptetonOshkoah-Neenah,  Wl __ ..„ 

.9826 

Calumet.  Wl 

Outagamie.  Wl 

Winnebago,  Wl 

Areobo.  PR ^ „ 

6036 

Arecibo.  PR 

Camuy.  PR 

Mat*).  PR 

Table  H.— Wage  Index  for  Urban  Areas— 
Contimied 


Urban  area  (conaMuan)  counkaa  or  county 
aquiM  alarm) 


QuabradHto*.  PR 
ASnCvNM,  rICf ••«• 

Buncombe.  NO 
Athene.  QA 

Clarke,  GA 

Jackson.  QA 

MadBoaGA 

Oconee.  QA 
Atlanta.  QA 

Banow.  GA 

Buns.GA 

Charokaa.  GA 

Clayton.  QA 

Gobb.QA 

Caweta.  GA 

OeKaa>.GA 

Dougiaa.GA 

Fayalla.  QA 

Forsytii,6A 

Fulton.GA 

GwannatLGA 

Haray.  GA 

nawion,  (jA 

PiMUing.GA 

Rockdale,  GA 

SpaMing.6A 

WaHon.GA 
Atlantic  CHy.  NJ 

Atlantic  NJ 

Cape  May,  NJ 
Auguata,  GA-SC 

Cohimbia.GA 

McOuffie.  GA 

lacnrnono,  uA 

Aiken.  SC 
AuroraElgln.  N. 


jint 


Kane.  H. 

Kanda*.  H. 
Austm,  TX 

May8.TX 

Travia.  TX 

WMianiaon,  TX 
BakarsiiaM.  CA 

KanvCA 
BaMmora.  MO 

Artne  Arundel.  MO 

Baltimore.  MO 

BaWmoreOty.  MO 

Carroll.  MO 

Hanord.MO 

Howard.  MD 

Quean  Ames.  MO 
Bangor.  ME „ 

Penobscot.  ME 
Baton  Rouge.  LA 

Ascartsiort.  LA 

East  Baton  Rouge.  LA 

Livingston.  LA 

West  Baton  Rouge.  LA 
Battle  Creek.  Ml „, 

Calhoun.  Ml 
Beaumont-Port  Arthur.  TX .. 

Hardin,  TX 

Jelferson,  TX 

Orange.  TX 
Beaver  County.  PA.._ 

Beaver.  PA 
Bellingham,  WA 

Whatcom.  WA 
Bemon  Hartxx.  Ml... 

Bemen.  Ml 
Bergeo-Passaic.  NJ _ 

Bergen,  NJ 

Passaic.  NJ 
Bilfcngs.  MT 

YeNowstone.  MT 
BiKJxi-Gullport.  MS 

HarKOCk.  MS 

Harrison.  MS 
Bmghamton,  NY 

Broome,  NY 

Tioga.  NY 
Birmmgham.  Al 

Btounl.  AL 

J«tlefson.  AL 

Saint  Clair.  AL 

Shelby.  AL 

Walker.  AL 
Bismarck.  NO _.. 

Burleigh.  NO 


1.0210 
1.1088 

1.1887 
1.1 


t.0477 

1.0131 
1.0820 

1.1831 

'1M0O 

.8718 

1,0184 

'1.0268 
«70t 

.8600 

i,ooae 


.9900 
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Tabl|  ll,~\;|^ACie  Index  for  Urban  Area^ 
Continued 


Table  II.— vVage  Index  for  Urban  Areas— 
Continued 


Table  II.— Wage  Index  for  Urban  Areas— 
Continued 


Uitan  arM  (i^instituem  counlin  or  county 
;  eqoivaients)    ' 


Morton.  NO 

BtoofTiinoton,  IN 

ktonroe.  IN 


BIOQnfngton-Ndrmal,  IL . 

McLean.  IL 
Boise  City,  10 . 

Ada.  ID 
Boston-Lawren^a-Salem-Loiiwll  DrocKton.  H 

Essex.  MA 

Middlesex.  MJS 

Nortork.  MA  : 

Ptymouth.  MAJ 

Suttolk.  MA  ; 
BouMer-Longm^  CX) 

Boulder,  CO! 
Bradenton.  FL  .j.. 

Manatee,  FL: 
Brazoria.  TX j.. _ 

Brazoria,  TX 
Bremerton,  WAj.. 

Kitsap.  WA    ' 
Bndgepofl-Staiaford-Norwalk-Oanbury.  CT.. 

Fairfield,  CT 
BronvnsviHe-Hatlingen,  TX „ 

Cameron,  TX 
Bry8n<:^]llege  Station,  TX 

Brazos.  TX 
Bu«al9,  NY : 

Erie,  NY 
Burtington,  NC... 

Alanriance,  NC 
Burtington,  VT.... 

Cttittenden.  \/T 

Grand  isle,  vlr 
Caguaa.  PR „._ 

Caguas,  PR  < 

Gurabo.  PR  I 

San  Uxenz.  PR 

Aguas  Buenas,  PR 

Cayey.  PR 

Cidra.PH 
Canton.  OH .;.. _ 

CWTOl,  OH 

Startt.OH     ■ 
Casper.WY 

Natrona.  WY! 
Cedar  Rapids.  lA 

Linn,  lA 
Ctwmpaign-Urtilina-flantoul,  IL 

Champaign,  i. 
Cliarloslon.  SC; 

Berttetey,  SC; 

Otarteston,  3C 

Dorchester,  3C       ' 
Ctjarleslon,  WV. 

KarvBwha,  VW 

Putnam,  WV' 
Ctiartotte-Gastonia-Rock  Hill,  NC-SC 

Cat>arrus.  NC^aston,  NC 

Lincoln,  NC 

Mechlenburg,  NC 

Rowan,  NC 

Union.  NC 

York,  SC 
ChartonesviWe,  VA „ 

Albermarle.  VA 

Chartottesvill*  City,  VA 

Fkivanna,  VA 

Greene.  VA 
Chattanooga,  TN-GA _ 

Catoosa.  GA 

Dade.  GA 

Walker.  GA   ;  i 

HamHton.  TN-'  ' 

Maoon.  TN 

Sequatchie,  TN 
Cheysnne,  WY ,. _ 

Laramie,  WY' 
Chicago,  IL ,.i „ 

Cook.  IL 

Du  Page,  IL 

McHenry,  IL 
Chico,  CA 

Butte!  CA 
Cincinnati.  OH*V^N.- 

Deartxxn.  IN 

Boone.  KY.  Campbell.  KY 

Kenton.  KY 

Ctermont.  OH 

Hamilton,  OH  ' 


JMa 


,91  ?1 
_.W04 
1.1)414 
1.1312 


.9902 
'9513 
^  J775 

1.1497 

.AZSO 

10513 

.9933 

.  ■    J514 

>  1.0053 

:6232 


.9697 

'  1.0104 
■.9185 
1.0274 
1.0127 

1.1369 
.9480 


1.0144 


.9667 


.9914 
1.1729 

1.0344 
1.0330 


Urban  araa  (constituent  counlie*  or  coun^ 
aquivalenis) 


Warren,  OH 
Clarkav«le.Hopkinsvl|le,  TN.KY.. 

ChrtMian.  KY 

Montgomery,  TN 
Cleveland,  OH 


Cuyahoga.OH 

Geauga,  OH  " 

Lake,  OH      ' 

Medina.  OH 
Colorado  Springs.  CO.. 

EL  Paso,  CO 
Columbia.  MO 

Boone,  MO 
Cokjmbia.  SC.. 


Lexington,  SC 

RictHand,  SC 

Columbus,  GA-AL 

■■    Russell,  AL 

>    Chattanoochee,  GA 

Muscogee.  GA 
Cohimbus.  OH :.,.. 

Delaware,  OH 

Fairfield.  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 

Union,  OH 
Corpus  Chhsti,  TX. 

Nuecea.TX 

San  Patricio,  TX 
Cumbertand.  MD-WV 

Allegany.  MD 
Min«al,  WV 

OalHs.TX 

Colin,  TX 

Dallas.  TX 

Demon,  TX 

Ellis,TX 

Kaufman,  TX 

Rockwall,  TX 
Danville.  VA.. 


Danville  City.  VA 

Pittsytvania.  VA 
Davenport-Rock  Island-Moline,  lA-IL . 

ScotL  lA 

Henry,  IL 

Rock  Island,  IL 
Oayton-Spnngfiekl,  OH _„ 

Clark,  OH 
.    Greene,  OH 

Miami,  OH 

MontgoiTiory,  OH.„ 

Daytona  Beach,  FL 

Volusia.  FL 
Oecatur,  IL „. 

Macon,  IL 
Denver,  CO 

Adams,  CO 

Arapahoe,  CO 

Deriver,  CO 

Douglas,  CO 

Jefferson,  CO 
Des  Moines,  lA _ _ 

Dallas,  lA 

Polk.  lA 

Warren.  lA 
Detroit  Ml _ _ _ 

Lapeer,  Ml 

Livingston.  Ml 

Macomb.  Ml 

Monroe.  Ml 

Oakland.  Ml 

SainI  Clair.  Ml 

Wayne.  Ml 
Dothan.  AL „ _ 

Dale.  AL 

Houston.  AL 
Dubuque.  lA „„ 

Dubtii)ue.  lA 
Duluth.  MN-WI 

St.  Louis,  MN 

Douglas,  Wl 
Eau  Oaire.  Wl ;.. 

Chippewa.  Wl 

Eau  CUire.  Wl 
El  Paso.  TX 

El  Paso,  TX 

'  Elkhart-Goshen,  IN 

'     Elkhart,  IN 


W^teind«( 


.8386 

1.2337 

1.0966 

1.0068 

.8S80 

.8823 
1.0530 


.9328 

.8925 

1.0969 

^8823 
.9928 

1.0928 

1.1875 
1.002S 
1.1875 

1.0632 
1.1681 


.9092 

.9486 
.9437 

.9942 

.9419 
>.9l'85 


Uibiin  'area~(con«ittuan«  couriea  or  county 
aqulvalanli) 


Elmlra,  NY __. 

Chamung.NV 
Enid.  OK _.. 


QarfiaM.  OK 
Eri*,  PA 

Erie,  PA 
Eugene-SpringlieM,  OR 

Lane,  Or 
EvansviKa,  IN-KY 

Posey,  IN 

Vanderburgh,  M 

Warrick,  In 

Henderson,  KY 
Fargo^iloorhead.  ND-MN 

Clay,  MN 

Cass.ND 
FayetteviHe.  NC 

Cumbertand.  NC 
FayettevMe-Spnngdala.  AR .._ 

Washington,  AR 
FlinL  Ml 

Genesee.  Ml 
Fkiranca.  Al :_..■ 

Cotiert,AL 

Lauderdale,  AL 
Fkxence.  SC 


Fkxence.  SC 
Fort  CoHms-Loveland.  00 

Larimor.  CO 
Fort   I  aiirtafdile  Hollywood^'ompano 

Broward.  FL 
Fort  Myers-Cape  Coral.  Fl .. 

Lee.  Fl 
Fort  Pierce.  FL.-. 

Martin.  FL 

St  Lucie.  FL 
Fort  Smith.  AR-OK „ 

Crawford.  AR 

Sebastian.  AR 

Sequoyah.  OK 
Fort  Walton  Beach.  FL. 

Okakiosa.  FL 
Fort  Wayne,  IN 

ANen,  IN 

DeKak.  IN 


Beach. 


Fort  WorttvAriington,  TX.. 

Johnson,  TX 

Partier,  TX 

TanantTX 
Fresrx),  CA 

Fresno,  CA      ' 
Gadsden,  AL . 

Etowah,  AL 
Gainesville,  FL ..-.' 

Alachua  FL 

BradfonJ.  FL 
GaNeslon-Texas  City.  TX 

Galveston.  TX 
Gary-Hammond.  IN : 

Lake,  IN 

Porter,  IN 
Glens  Falls,  NY „_ 

Wanen.  NY 

Washmglon.  NY 
Grand  Fortis,  ND 

Grand  Forks,  ND 
Grand  Rapids,  Ml 

Kent.  Ml 

Ottawa.  Ml 
Great  Falls.  MT „ 

Cascade.  MT 
Greeiey.  CO 

Wek).  CO 
Greene  Bay.  Wl „ _ 

Brown.  Wl 
Greensboro- Winslon-Salem-High  Point  NC . 

Oavklson.  NC 

Davie.  NC 

Forsyth.  NC 

GuiHord.  NC 

Randolph.  NC 

Slokes.  NC  /    ,    : 

Yadkin.  NC                       *    " 
GreenMlle-Spartanburg.  SC......-.i.j_ .__ 

Grpenvifle.  SC 

Pickens.  SC 

Spartanburg.  SC 
Hagerstown.  MO _ t- 


Wa«e  index 


1.0350 
.9777 

1.0215 
9799 

1.0336 

1.0219 

'9472 
8180 

1.2322 
.8168 

.8723 
1.008S 

r.09t» 

.9797 

10200 

.9592 

■.8306 

.9281 

1.02Z3' 

1.1791 
:  .9247 

.9676 

1.1380 
1.1581 

.8287 

.9796 
10030 

'1.0969 

11.0412 

.9974 

.9478 


.9013 


48319 
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Table  «.— Wage  Index  for  Urban  Areas— 
ConOnued 


i^eonaiiuani  oounfet^^v 


r 


nvnapivMaaivioiiMi,  un 

BuMf.  OH 
llMi*M»La(wno»  .CtrtsI*.  M  . 

CunMrtmd.  PA 

OlMpNn.PA 
.PA 


•^S      j 

HwUanLCT 

LikMMdLCT 

MAfMauCT 

UkaACT 

MiRkny  nn      , 

Alnandw.NC 

awta.NC 

CMftWuWC 
MpWV^i   HI 

NmoMukHI 

UtOu>c»w.LA 

Tmm»ui«w.LA 

Hnudnn  TX 

Fort  Band.  TX 
HHicTX 

Uk6f«y.  TX 

MaMtomeiy.  TX 
WMw.  TX 

HuMm^^kin-AsMMi^  Ufy-KV^M 

fclAKV 

C«Mr.  KV 

Gm«mi.ky 
La«Mnce.OH 

CUHCWV 

Wayne.  WV 

Hunmda,  Al   , 

IMtaoaAL 

imianapoia.  IN  .. 

Boone.  M 

HaofMlion,  IN 

Hweoek.  IN 

NandKta.lW 

JMpaaa.lN 

*la<ton.lN 

Mafgan.lN 

Shatiy.M 

l™"*^  •* 

JoTwaoiMA 

jKtana  III 

J«*aaa.MI. 

jKlMnB,  US 

MndS.MS 

MMtaoi^MS 

nartHn.US 

Jarhff^   TM 

*ladtoon,TN 

JackanrMla  R 

Qay.FL 

OuxAFL     i 

ntMevuFL 

91Johns.H 

Ja<±xnnii«B,  NT 

Onatow.  NC 

jMMMae-Batail,  «N   .      ,     , 

-  ^odi.  WH 

Jm^nily  Mi 

midaen.  NJ 

Jstmon  Cily-Mingqwtt-aneM.  TN-VA .. 

«Mar.  TN 

Han*«i«,T»( 

SI4NW.TN 

tMaaiTN     •    -  -  -   -  ••      .  — -• 

WNaiii0Qr>,TN 

Bi«aM.TN 

SoomvA 

WaiNn0lon»-¥A. , 

<;amt)na.PA 

Scwersatn* 

Jo^IbL  N 

Gnndy.  R 

W«.i 

■*¥*«  »«" 

Jamper.  MO 

Naw«on.MO                   -                     •       ■ 

K^ai—Trio  lif 

«(aiamazoo.M 

Kj»**a».  H., _ 

HaaMtMa.t 

KanMaa  CHy.  MO-MR 

t,«2f7 


«.Mn 


]«2B9 


l«9» 


<.1<t7 


X 


.KS 
,KS 
,KS 
,MS 
Caas.MO 
day.  IMO 
Jack8on,MO 
L«layMla.MO 
flMUbMO 
HacMO 


«(<aaw-Tanv*a.TX.. 
B«I.TX 
Ccfye«.TX 

TN 


Andaraon,  TN 
BtounLTN 
Qraingaf.  TN 

JBgaiaon.  TN 

Knagi,TN 

SOVfOf,  TrI 

UnieaTN 
4(olionio,  M — , ,., 

Howard.  IN 

Tiplon.  IN 
LaOosaa.  Wl 

UCios3e.WI 
LatoyetM,  LA 

Latayeoa.  LA 

J^Mw1in.U 

rm>ecanoe.<N 
lalw£ta>tes.  LA 

Calcaaiau.  LA 
Lake  County,  IL 

Lake.IL 
iaketand-wmiar  Haven.  n_ 

P0I1.R. 

r.  PA 


PA 

Lamtnft.East  l«nsing.  M_ 
Clinton.  Ml 

Fry-  "■ 

Ingham,  Ml 
Aarada  TX 


.•Tee 


W«Mi.TX 
l4fCnce».N«l- 

Oona  AaaLMM 
La*  Vegas.  NV,.. 

Ctar«i.NV 

Lanwenca.  KS.. 

K& 


Lawlaa.OK- 


<iBaMncta.OK 
LawMarKAubMn.Me-. 
Al^OMXjgga.  ME 

Lexlnglon-Fayene,  KV.. 

Bourt)on.KY 

Clark.  KY 

Fayette,  KY 

Jeesamina.  KY 

•gMtt^KY 

Woodlord,  Ky 
Lima,  0H_..._ : 


OH 


Lineafei,NE 


OH 


NE     ' 
LiMe  Rock-NoHh  LMte  Rocfc.  AR. 
Faulknar.  AD 
LonOke.  An 
Pulaaki.AR 
Senna.  AR 
Lonjdew  MardhaH  TX.. 
••99.W 
TX 
0H_ 
tA«tn.OH 

Let  Angates-Lang  Beacb.  CA. 

UaAngeleikCA 

KY^N 

IN 
neyd.lN 

IN-  .  ••«#•*•. 

KY 
Kir 

OW«m.KY 
«hefty.  KY 
Lubbock,  TX 


tarn 

ttee» 

■VH 

nan 
jjs*e 


*i.Q2ee 


*«cae 
t.e«» 


ij««e 

MQ27 


IMtt 


^Man  ataa^Qdr^atMuani  coundea^ 


li*>nrk.  TX 
lyficbburg.  VA 

A1wr»1.VA 

Campbell.  VA 

i«ac(«Kxg  Clly.  VA 
il^>con''Wfn6y  Robins,  OA .. 

aiM,CA 

Houston,  GA 

Jones,  GA 

Peacb,GA 
Madison,  Wl.,.._ 

Dvie.WI 
MwwlWster.Naabu%  NH 

HiHsboro.  NH 

MflninMcK,  NH 
•danslield.  CM 

RHMand.OH 

.  PR 

.PR 


CaboRoiaPR 

N(irailB>'<'os.  PR 
Mayaguei,  PR 
£HiOemien.PR 
McAlten-Edinbi«g4«a8lon  TX ., 
MMjaTX 

OR 


Wage  index 


IJM» 


Ma 


Woftowne-Tnufvile,  FL__™_ ..„ 

eniianl.FL 

WOflipniS,  T^r-^W-Wo     „ u  j 

Oitt»aden,AB 

Be  Soto.  MS 

Shelby.  TN 

iMpn.TN 
Mlanil  Hioloa^  R. 

Oede.  FL 
~jMioonMH*So'TW9fl4*Hiint6fdon»  NJ~ 

Huntonton,  fiU 

MlOOtOSOl,  Tf0 

Somerset,  N# 

TX , ._„ 


Midlend,TX 

Milwaukee.  Wl. 


Wl 

Ozaukee.  Wt 

"  ■    ^  I .  fit  I  I  kAji 
MSinagtoo.  PM 

Waukesha.  Wl 

MnmwoMs^  PaaL  MN-WL.. 

Anoka.  MN 
CWMtMN 

unaago.  mt* 


Hennepin.  MN 


Ramaey.  MN 
ScolL-MN 


St  Croix.  Wt 

Mobito.  Ai 

Baldwi^AI 
Mobile.  AI 

Modesto.  CA..., 


fitanialaus.  QA 

Monmouth-Oceaa  N(.. 

Monmouiri.  Hi 

OcaarvNJ 
Monwe.  LA—.. 


aw»iiiB.LA 


Elmof«.AI 
Montgowtcyi  AL 


wunciWt  iPfc.. 


m 

Ml... 


Naples,  n „ 

Co«wr.  FL 

NeshviWe.  TN., 

OMMlham.«l 
eavtd8on.TW 
Oigu»n.TN 
Robert  sorv  IN 
FHilherfOfii.  TN 
TN 
1H 
Wllson.TN 

Nassau-Su«olk.NV. 


J/QMC 


IJM* 


uoaz 


jfft* 


Mi 
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Table  II.— Wage  Index  for  Urban  Areas— 
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Table  II.— Wage  Index  for  Urban  Areas- 
Continued 


UrtMn  area  (conttiluant  countiM  or  county 
•quivalanis) 


Nassau.  NY 

Su«o».NV 
New  Bedtord^aM  River-Attleboro.  MA....: 

Bristol,  MA 
New   Haven-West   Haven-Watert)uiy.Meriden, 

CT _ „ 


New  Haven.  CT 
New  London-Nomiich,  CT .... 

New  London.  CT 
New  Orteans,  LA 

Jefferson.  LA 

Ortearts.  LA 

Si  Bernard.  LA 

St  Cttartet.  LA 

St.  Jotm  Tha  Baptist  LA 

St.  Tammaiy.  LA 
New  York,  NY 

Bronx.  NY 

Kings.  NY 

New  York  Oly.  NV 

Putnam.  NY 

Oueerts.  NY 

Richmond.  NY 

Rockland.  NY 

Westcttester.  NY 
Newark.  NJ.... 

Essex.  NJ 

Morris,  NJ 

Sussex.  NJ 

Union,  NJ 
Niagara  Fate,  NY 

Niagara.  NY 
NortoM<-Virginia  Beacti-Newport  News.  VA„ 

Cnesapeaks  City,  VA 

Gkxjcesler.  VA 

Hampton  City,  VA 

James  City  Co.,  VA 

Newport  News  City,  VA 

Norfolk,  Cily,  VA 

Poquoson,  VA 

Portsmoutft  City,  VA 

Suffolk.  Oty.  VA 

Virginia  Beact)  Oly.  VA 

ViTilliafnstiurg  CNy.  VA 

York,  VA 
Oakland,  CA 

Alameda.  CA 

Contra  Costa.  CA 
Ocala,  FL.... 

Marion,  FL 
Odessa.  TX.._ _ 

Ector.  TX 
OMalioma  Cily,  OK 

Canadian.  OK 

Cleveland.  OK 

Logan.  OK 

McClain,  OK 

Oklat)oma.0K 

Pottawatomia.  OK 
Olympia.  WA .*. _ 

Thurston.  WA 
Omaha,  NE-IA _ _ „ 

Pottawattamie.  lA 

Douglas.  NE 

Sarpy.  NE 

Washington,  NE 
Orange  County,  NY 

Orange,  NV 
Orlando,  FL... 

Orange,  FCH. 

Osceola.  FL 

Seminole,  FL 
Owenstxxo,  KY 

Daviess,  KY 
Oxnard-Ventuna,  CA 

Ventura.  CA 
Panama  City,  FL 

Bay,  FL 
Parkarsburg-Manelta.  WV-OH 

Waa»iinglon,OH 

Wood,  WV 
Pascagoula,  MS ..; , 


Jackson,  M$ 
Pansacola.  FL 

EscamtM.  FL 

Santa  Rosa,  FL 
Paona.  H. 

Peona.IL 
-Tazewell,  K. 

WoodfontH 


Wage  index 


.9641 

1.0952 

1.0517 

■  1.0184 


1.3378 


1.1801 


.9730 


1.3334 


1 

1  1.0451 
1.0480 


1  1.0758 
.9667 


1.0286 
1.0135 

19013 
11859 
1.885S 
1.0302 

11.1340 
.9063 

1.1391 


Uitian  area  (constituent  counties  or  county 
aquivalants) 


Philadelphia,  PA-NJ_.. 

Burlington.  NJ 

CamdeaNJ 

GkMcestar,  NJ 

Bucks.  PA 

Chester.  PA 

Delaware.  PA 

Montgomery,  PA 

Philadelphia,  PA 
Phoenix.  AZ 

Mancopa.  AZ 
Pine  Bkjtf.  AH..; 

Jefferson.  AR 
Pittsburgh.  PA 

Allegheny.  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 
PittsfiekJ.  MA _ 

Berkshire.  MA 
Ponce.  PR 

Juarta  Diaz.  PR 

Ponce,  PR 
Portland.  ME 

Cumberland.  ME 

Sagadahoc,  ME 

York,  ME 
Portland,  OR 


Clackamas,  OR 

Mullnomah.  OR 

Washinglon,  OR 

Yamhill.  OR 
Portnvxjth-Oover-Rocfiester,  NH 

Rockingham,  NH 

Strafford.  NH 
Poughkeepsie,  NY ..._ 

Dulchess.  NY 
Providence-Pawtucket-Woonsocket  Rl.. 

Bristol,  Rl 

Kent  Rl 

Newport,  Rl 

ProvkJerx»,  Rl 

Statewide,  Rl 

Washington,  Rl 
Provo-Orem.  UT _ „ 

Utah,  UT 
Pueblo,  CO _ 

Puebto,  CO 
Racine,  Wl „„ 

Racine,  Wl 
Raloigh-Durtiam,  NC „_ 

Durham,  NC 

Franklin.  NC 

Orange,  NC 

Wake,  NC  : 
Rapid  City,  SO _ 

Pennington,  SO 
Reading,  PA. 

Berks.  PA 
Redding,  CA „ 

Shasta.  CA 
Reno.  NV _ _ 

Washoe.  NV 
Richland-Kennewick.  WA _.. 

Benton,  WA 

Franklin,  WA 
Richmond-Peterstxjrg,  VA . 

CharfBS  City  Co..  VA 

Chesterfield,  VA 

Cotomal  Heights  City,  VA 

Dinwiddie.  VA 

Goochland,  VA 

Hanover,  VA 

Henrico.  VA 

Hopewell  City,  VA 

t^ew  Kent.  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Pnnce  George,  VA 

Richmond  City,  VA 
Riverside-San  Bernardiryj.  CA ._. 

Riverside.  CA 

San  Bernardino,  CA 
Roanoke.  VA :„ 

Botetourt  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  Qty,  VA 
Rocfiester.  MN 

Olmsled.  MN 


1.1796 


1.0869 
1.9092 
1.1529 

1.0278 
.6883 

.9692 
1.1393 

.9132 

1.1219 
.9991 


.9243 
1.1232 
1.0078 
1.0295 


.8823 
1.0412 
1.0444 
1.2472 

.9749 

.9472 


1.1300 
.9796 

1.0277 


Table  II.— Wage  Index  for  Urban  Areas— 
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Urban  area  (conHMuartl  oountas  or  county 
•quwatenis) 


Rochaater,  NY 

Livingslon.  NY 

Monroe,  NY 

Ontwo.  NY 

Orleans,  NY 

Wayne,  NY 
Rockford,  IL 

Boone.  IL 

Winnebago,  N. 
Sacramento.  CA 

EMorado,  CA 

Placer,  CA 

Sacramento,  CA 

Yoto.  CA 
Sagmaw-Bay  City-Midland,  Ml.... 

Bay,  Ml 

Midland,  Ml 

Saginaw.  Mt 
St  Ckxjd.  MN 

Benton.  MN 

Sherburne,  MN 

Steams,  MN 
Si  Joseph,  MO 

Buchanan.  MO 
St  Louis.  MO-IL 

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

Si  Clair,  H. 

Frankim,  MO 

Jefferson.  MO 

St  Charles.  MO 

St  Louis,  MO 

St  Louis  Oty,  MO 
Salem.  Or 

Marion.  OR 

Polk.  OR 
Salinas-Seaside-MorTtarey,  CA. 

Monterey.  CA 
Salt  Uke  CityOgden.  UT 

Davis.  UT 

Salt  Lake,  UT 

Weber,  UT 
San  Ar>geto,  TX 

Tom  Green,  TX 
San  Antonio.  TX.. 

Bexar,  TX 

Comal,  TX 

Guadtfupe.  TX 
San  Diego.  CA — 

San  Diego.  CA 
San  Francisco,  CA 

Marin,  CA 

San  Francisco.  CA 

San  Mateo.  CA 
San  Jose,  CA.. 

Santa  Clara.  CA 
San  Juan.  PR ...,. 

Barcekxia.  PR 

Bayoman.  PR 

Canovanas.  PR 

Carolina.  PR 

Catano,  PR 

Corozal,  PR 

Dorado,  PR 

Faiardo.  PR 

Ftohda,  PR 

Quaynabo,  PR 

Humacao,  PR 

Juncos.  PR 

Los  Piedras,  PR 

Loiza,  PR 

LuguiNo,  PR 

Manati,  PR 

Naraniito.  PR 

Rk>  Grande,  PR 

San  Juan.  PR 

Toa  Juan,  PR 

Toa,  Baia,  PR 

TrojiNo  Alto.  PR 

Vega  Alia.  PR 

Vega.  Baia.  PR 
Sanu  Barbara-Santa  Maha-Lompoc  CA- 

Santa  Barbara.  CA 
Santa  Cruz,  CA 

Santa  Cruz.  CA 
Santa  Fe,  NM 

Los  Alamos,  NM 

Santa  Fe,  Nm 


Wage  index 


10207 


1.0479 
1.2022 


1.1053 


.9117 


.9937 
1.0653 


1.0268 
1.3264 


.9599 
.9518 

1.1559 
1^893 

1.3538 
.6151 


1.1123 
1,2056 
1.0716 


Vni^or  /  Vol.  gq  Ng  2at  /  PW<fay,  No¥€mber  22.  IWS  /  Notices 


(HOCX 

ConiniMd 


Table  M.—Waoe 


(NOCK  MM  OnSAN  AHEAA— 

Cominwad 


Tame  W.— Wage  Inocx  fo«  Wubal  Akeas— 
ConltniMii 


Sonoma.  CA 
Saiaaoli.  FL 

Swatala.FL 
SMtfWMh.  QA 

C*iMham.GA 
.GA 


CA- 


Scranlon-MMies  B»re.  PA.. 

CokimtM.  PA 

fctowofwa.  PA 

Lunm*.  PA 

Monroe.  RA 

Wj^ffmng,  PA 
SmMb.  WA, 

Kno.WA 

Snohomsk.  WA 
Sharon.  PA 

Macs'  PA 

•Mtioygan.  MO 

^^ShabOHiaa.  Wt 
Shamvi-OanaorK  TX „ 

Grayson.  TX 
aMmLtJuil.  IA__ 


Bossaier.  LA 

Caddo.  LA 
Sioiin  a»y.  lA-NE _. 

Woockury.  lA 

Dakota.  NE 
Sioon  Fa«s.  80 

Mmnehaha.  SO 
Sou*)  BeniMAsnawaka,  M.. 

SI  JoseplvIN 
Spokane.  WA 

Spokane.  WA 
Spnnglted.  H 

Menard,  n. 

Sangaino.IL 
SpnngMed.  MO 

CMstan.MO 

Greene.  MO 


iMOl 
14030 


«.«98e 

(M31 

Mm 

4*07 


Hampden.  MA 

Hampstwe:  MA 
Slate  Colega.  PA 

Oanae.  Pa 
SteubenMie^Mevlon,  OH -<MV- 

Mterson.QH 

Brooke.  WV 

Hancock.  WV 
Stockton.  CA 

SMJoaquiB.CA 
Syracuao.  NY 

Ma*son.Ny 

Onondaga.  NY 

OSMego.  NY 
Tacoma.  WA. 


,  WA 
Talahaasee.  f L 

fi«lsden.Fl. 

Leon.FL 
Tampa-St  PalerstxjrgOewwaler. 

HamandafL 

H«sborou(^.  FL 

Pasco.  FL 

Pinedas.  Fl 
Terre  Haute.  iN 

Clay.  M 

VigaiN 

Texaniana-TXTeurkar*.  AR _ 

BoMM.  TX 
Toledo.  OH 

Fullon.OH 

Lucas.  OH 

Wood.  OH 
Topeka.  KS.._ 

Shawnee.  KS 
Trenton.  NJ 


.NJ 
Tucson.  AZ.._. 

Pima.A2 
Tulsa.  OK 


Creeks.  OK 

Osage.  OK 

Rogers.  OK 

IMsaOK 

Wagoner.  OK 
TaacAxna.  AL 

Tuacakws^  AL   - 
Tyler.  TX 

Smith.  TX 
UI>c»-Home.  NY 

Herkmier.  NY 


««34 

4r79 

1iM16 
*M40 

.«M0 

<)M72 
4642 

l.«T38 

IM57 

(MBS 

M41 

«iM89 

M65 
tjMe4 

t.t2ia 

4. 4*29 
«««86 

IJM02 
«««90 


« 

.9660 


aguwatems) 


oaaswiy 


w 

Va«e|o^arteW-Napa. 

N^M.CA 

SoMncCA 
Vancoiwar.  WA 

aBrii.WA 

TX 


CA... 


TK 
Vineland  MilkriWo  Dndgelon.  NJ.. 

CMmberiaiiA  Mi 
Visaka-Tulare-Perlerville,  CA...-. 

Mare.  CA 
Waco.  TX 

MeLannwvTX 
Washmglon.  OC4ilO-VA.. 


Oistnct  o«  CokimtM.  DC 
CakraitMO 
QMHaa.MD 
ffpadanck,  MO 
Montgomery.  MO 
^ince  Geerges.  MO 
Alexandria  CMy.  VA 
Aflinglon.VA 
Fairfax.  VA 
Fairfax  CMy.  VA 
Fans  Churcf)  CMy.  VA 
iMllOun.VA 
Manassas  Oly.  VA 
Manassas  Park  CMy.  VA 
Pnnce,  W*am,  VA 
SUttord.  VA 

Waterloo-Cedar  Fans.  lA 

Black  Hawk.  lA 
Bremer.  M 

Wauiau.  wi .. _ .. 

Marattxm.  Wl 
Waal  Paim  Beactveocs  Balnnnglrat 

FL _ _.._ .;.. 

PalroBea<*,FL 
Wheekng.  \m-OH ... 

Belmonl.OH 

Maiahal.  WV 

OMo.  WV 
MfWMa.  KS ._ 

Butter.  KS 

Swiawick.KS 

WIcMa  Fans,  TX _ _: 

TX 
,«>A „. 

ijfa)ming.PA 
WWniiiigtuii.  oe-NJ-MO 

NewCasHa.  OE 

Cecil.  MO 

Satan.  NJ 
WHnington.MC.. 


i.«r54 

•1.«617 
.WI4 

lorsB 

.9914 
1.1«78 


New  Hanover,  NC 
Weioaster-rilcnburg^.eornnstef.  MA_. 

Worcester.  MA 
y^tanit.  WA 

Yakima.  WA 
Vaifc.i>A ^ 


Adams.  PA 

¥ark,PA 
Youngstown-Warren.  OH.. 

Mahonng.OH 

lawibuM.  OH 
Yuba  CMy.  CA 

Sutter.  CA 

Yuba.CA 


Monyftwi  AfM 


Wtgt  tadSM 


M20$ 


Jitt31 


Kama*.     .    ,                                          .    ,             , 

Kunkinky     „ 

■"[''■i'"'           

Mama -  . 

M»Yl.~t                  ,       - 

MIcNon 

»*l«ft«"            

Montana..       _.         . 

Nnnra«l<« , 

Nevada..- _.. 

New  Mexico _     ,. .,,. 

New  Yrvk 

l^^or.irnl.i 

Ohm 

Oklahoma..            

Oregon .    

PunnnHm 

Rhode  lnlMi*     , 

South  CMnaaa                ,      ,                           ,     ^ 

SotADiiknla 

Tennessee... „        _       

Texa* 

Utah _.               J 

Vermont 

Vagmia      

Vlrgm  Islanda „......;... .„_ 

Waahmgtnn.                   „ 

WestVirgina ...  

Wlvmoan      „ 

M21 


.»49 

J»ie 


J909 


J.l»«9 

J979 
.M30 


4K9 

liieio 


■  Appioainwie  vafcia  lor  area 
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Norwtian  Area 


Alabama 

Alaska.. 

Anwna 

Arkansas. 

Caktomia 

Celerado _ 

Cormecticul- 

Oelaware 

Flonda _. 

Georgia. 


Mrxjis... 


.7/67 

).4473 

.9SK8 

.7800 
1.6117 

.9619 
1.0063 

.9)16 


JP05 

.9738 
.8911 
.8458 
.8092 


■  Approximale  vakie  lor  area. 

TAfiif  rv.— Cost  REPORTiNa  Ve*« 
Adjustment  Factors  * 


H  a  SNF  coal  reporting  panod  begina— 

Mm 
a«M«- 
loaal 
tacter 

No*.  1.  1995 

l/ltSS 

OfC  *,  19AS         

14V9 

Jan  1   laiM 

»»*06 
14*47 

f*b.  1.  1966..... —__ 

Mar.  1,  1966 .  . 

1^189 

Apr.  1.  1966 _   

May  1    IIIM 

W..1 

MOSI 
tjA>73 
liMIS 

June  1,  1  AM         

July  1,  1966 _    __ 

t/m? 

liMOO 

Aug.  1    1966 

Sa*i  1.  1966 „ _ 

*M«t 

'Sased  on  compounded  prqiectad  nwkel  I 
rates  ol  4.3  percent  and  5  0  percer>l  Isr  1936  «v4  1667 
respectively  These  adiustment  (actors  are  sublet  lo  ctwage 
based  on  later  estimate  o<  cost  mcresses. 

Table  IV.— Cost  Repqrtmq  Veam 
Adjustment  Factors  " 


H  a  SNF  coat  reporting  penod  begins 

Tht 

•dNl- 
rnawl 

Feb.  1,  1966. _ 

Mar.  1.  1966 ,      , 

1. 46407 
1|9*2S7 

Apr.  1.  1966 ■ 

May  1.  IflM                                     ., , 

t  imii9 

June  1    1966 

1M864 
102*70 

July  1.  1966..... _._...;.__    .     „ 

Aug.  1.1966 ,...„    ._..„„„.. 

Sept,  1.  1966- „. 

Oct  1.  1966._               _        __          .           

«isz«a7 

149906 
1*S7?7 
1.0*f50 
1.0«74 

Nov.  1.  1966    

Dec.  1.  1966 

'  Based  on  compounded  proiected  i „ 

rates  ol  *3pen»M  and  5.0  percent  lor  1966  ««>  M07 
respectiyely  fhese  adiuslmenl  factors  are  subiaal  to  change 
based  on  later  estomal^  ol  cost  mcreasos  or  decreases 

The  schedule  ol  limits  set  forth  m  this  notoce  wo«AJ  ^iply 
to  cost  reporting  period  begmnmg  on  or  after  January  1. 
1966  and  before  January  1.1967. 


F»dewil  Reghfr  /  ¥d.  M.  Wa.  Hi  /  Fridaju 


t 


48313 


AppENooL-OeRiv^now  cr'MtmET  Basktt"  Index  Fon  SNF  IVxmNE  Service  Costs 
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CaMgay  ol  CmM 


FtMt  and  otiMc 


Mtsoetan«OM„ 


OttMr  buaifMM  Mrvioss 

Suppliw . 

Dnigt ^ 


61^ 
t:ZT 

ftoe 

&07 


chanoM 
(1961-1967) 


ORI-CFS 


ORt-MM 

0«-CFS 

AJK 

ont-MM 

&U 

ORMtM 

3.30 

ORI-MM 

1.74 

OBW^S 

1J6 

ORI-CFS 

moa  wartabla  uaed 


„ -  ...    -      •"  •»«0«  hourtir  aan*iga  ol  aii»lo»aaa  in  auning  and  paiWMial  can  faeMy  CStt  eos) 

Sawor  UA  Dapt  01  Ubor.  B»aa»  al  taker  SMMcs.  £mpla,mm>t  and  Eammgt  (monMy).  Tabia  C-4 

'^"*— <  *»*  ««  ••«*  CQwpQwwl  «<  pM«iear  pnca  rnden.  Sourca:  U.S  Oap(  ol  Labor,  Bureau  <*  Labor 
»a«lHi^  «<lofi(>)»  Uftor  ft»„lm».  JMt  23. 

Food  and  bavaraga  coaiponaM  ol  Oooaumar  PMoe  Max.  al  wtwn.  Saiaoc  UA  OapL  o»  Labor.  Bwaau  ol  L«bar 
nuHDi.  »loim%  Ittcrnitii;  Tabla22. 

SuppiamanM  to  wagat  and  aalMiai  par  taortiar  In  nonagtaOg^  aalaWWiiaaiiU.  For  wwitaiimili  to  <»aaas- 
Soirca:  U.&  Dagl  o<  Corinwroa.  Bwaau  ol  Eoonornic  Anaiyala.  Afw^'Of  Onanr  Ammw  Tdila  1  11.  For  toW 
ai«|*(»nianl-Soure«  US.  Oft  d  Labor.  Buiaau  o«  Libor  StaMica.  Bnptoynmw  and  Emwigi  (nonMy).  TaUa 

A.  IrapicM  prtoa  deflator-oontunplion  of  (ual  ol  and  coal  (derived  from  tuel  ol  ooiMponent  o<  Ojraumer  Piiea  Index). 

SovoK  UA  Oepertmm  of  CommercA  Bureau  ol  Eoonomic  AnalyM^  Surmy  ol  Ommt  Bumnma  iimmm,X 

Table  7.11. 
B   DnpU  prica  deleior-conaumer  ol  elactricMy  (derived  Horn  alectridly  oomponeM  ol  Conewner  Piioe  Mei4. 

SouroK  U.S.  Deptel  Conwieroe,  Bureau  ol  Eoenomic  AnMyele. 
a  hpploll  price  diMiii  lor  nMaal  gaa  (daitoed  Ipem  mMy  (piped  get  oomponem  d  Conaumer  Prica  Indad.  Source: 

Same  ae  etocMctty  above. 
Water  and  la— gi  maaaananoa  oornponenl  ol  •»  Conaumer  Price  Mex.  Source:  M.S.  OabL  ol  Labor.  Bweau  d 

Litwr  SMIatca.  Manny  laDor  AnMHii  Table  23. 
Al  Ileal  Coneumer  Pnoe  Index,  al  urban.  Source:  U5.  Dept  ol  Labor,  Bureeu  d  Labor  SMaica.  MnMy  l^icr 

AMnr.  TaWa  23. 
Senrioee  oomponem  d  Coneumer  Price  kidn,  al  urbaa  Source:  U.S.  Dept  d  Ltfwr.  Bwaau  d  Laba  SteOstics 

MonM^  Utar  AfMMK  TaUa  23. 
Al  Itamt  Consumer  Pnoe  Index,  al  urbaa  Source:  U.S.  Oept  d  Labor,  Bureeu  d  LMior  Stefettc*.  UontNy  Labor 

Rumw.  TMalS. 
Phannaceiriical  praparalana.  aMcal  oompeneni  d  producer  pnce  index.  Source:  U.S.  Dapl  d  LMxx.  Bureau  d 

Labor  StaMica.  AcMUaer  Aicw  antf  »>o»  *xtoM«  (monthly).  Table  e. 
Phyaeian  sarvicee  componert  d  Corwimer  Price  Index  lor  al  urban  coneumer ».  Sowcac  U.S.  Dapl.  d  Labor. 

Buiaau  d  Labor  Staatacs,  ttotrntf  Labor  /to  we;  Tide  23. 
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/iMFu/  A««  ..-.       ■  M._v„  i_i:_-^ 'Sl.ff?'**'""  r  "^  *•«*<»«  program  See  Nuramg  Home  Costa  1972.  Undad  Statat:  muc 

DHEWNCHS.  Haaonal  Nmng  Home  Survey:  1977  Summary  lor  the  Unded  Sta»ea.  Vtlal  and  Hea^  Smabct,  Sanea  13  Nutt>er43. 
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SMMcs  (NCHS)  Nekond  Nwaing  Home  Surveys 
National  Nurtmg  Home  Sunay,  Augjat  1973-Ai>ri  1974, 


t  "ryyy.  ly"-  *?!"  y—  Pwatrudad  uwig  1977  iraigMt  and  price  variables  mdteMed  m  iha  table:'ln  catente  veer  1977  each  ■pnce"  vwaUe  hat  m  nin  al  lOOO  The  rddnw 
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(Sees.  1102, 1814(b).  1861(v)(l),  1866(a).  18n. 
and  1888  of  the  Social  Security  Act;  42  U.S.C. 
1302. 1395f(b).  1395x{v)(l).  1395cc(a).  1395hh. 
and  1395yy) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare— Ho^ital 
Insurance  Program) 

Dated:  August  13. 1985. 

a  McOain  Haddow, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Approved:  November  6. 1965. 

Margaret  M.  Heckler, 

Secretary. 
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[BERC-333-PNI 

Medicare  Program;  Schedule  of  LimHs 
on  SkiHed  Nursing  Faciiity  Inpatient 
Routine  Service  Costs 

AOENCv:  Health  Care  Financing 
AdministraUon  (HCFA).  HHS. 

ACTION:  Proposed  notice. 

summary:  This  proposed  schedule  of 
limits  would  revise  the  single  Medicare 
reimbursement  limit  that  was  published 
in  the  Federal  Register  (47  FR  42894]  on 
September  29, 1982  insofar  as  that  notice 
applied  to  hospital-based  skilled  nursing 
facility  (SNF)  inpatient  routine  service 
costs.  Separate  reimbursement  limits  for 
freestanding  and  hospital-based  SNFs 
are  required  by  the  Deficit  Reduction 
Act  of  1984  (Pub.  L  98-369).  This  notice 
proposes  different  cost  limit  schedules 
for  hospital-based  SNFs  for  cost 


reporting  periods  beginning  on  or  after 
October  1, 1982  and  prior  to  July  1. 1984, 
and  for  cost  reporting  periods  beginning 
on  or  after  July  1, 1984.  Freestanding 
SNF  cost  limits  would  remain  the  same 
as  those  published  in  the  September  29, 
1982  cost  limits  notice. 

DATE  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  December  23, 
1983. 


:  Address  comments  in  writing 
to  the  following  address:  Health  Care 
Financing  Administration,  U.S. 
Department  of  Health  and  Human 
Services.  Attention:  BERC-333-PN,  P.O. 
Box  26676,  Baltimore.  Maryland  21207. 

If  you  perfer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 


,  fA»aN»*CtM..V-' ■•^^i*^*^*^!  -C'' 
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Room  309-G.  Hubert  H.  Humphrey 

Buiidinj;,  200  Independence  Avenue 

SW..  Washington.  DC;  or 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore, 

Maryland. 

In  conunenting,  please  refer  to  file 
code  BERC-333-PN. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  the  date  of  publication  of  this 
document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue  SW.. 
Washington,  D.C.,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5m  p.m.  (phone:  202-245-7890). 
FOR  FUirmCR  INFORMATION  CONTACT: 
Steve  Kirsh.  (301)  594-9465. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1861(v)(l)  of  the  Social 
Security  Act  (Ihe  Act)  authorizes  the 
Secretary  to  set  prospective  limits  on 
allowable  costs  incurred  by  a  provider 
of  services  that  will  be  reimbursed 
under  Medicare.  These  limits  are  based 
on  estimates  of  the  costs  necessary  for 
the  efficient  delivery  of  needed  health 
services.  Implementing  regulations 
appear  at  42  CFR  405.460. 

Under  this  authority,  we  published  in 
the  Federal  Register  (47  FR  42894)  on 
September  29, 1982,  a  schedule  of  limits 
applicable  to  cost  reporting  periods 
beginning  on  or  after  October  1, 1982. 
That  schedule  consists  of  a  single  set  of 
cost  limits  for  hospital-based  and 
freestanding  SNFs,  as  required  by 
section  102  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pub.  L  97- 
248).  Section  102  added  section 
186l(v)fi:i(E)(i)  to  the  Act.  which 
eliminated  separate  limits  for  hospital- 
based  and  freestanding  SNFs  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1982.  After  we  published 
these  limits,  section  605  of  the  Social 
Security  Amendments  of  1983,  Pub.  L. 
98-21,  placed  a  one-year  moratorium  on 
the  application  of  section  102  and 
required  input  from  the  Secretary  on  the 
use  of  the  single  limits.  Implementation 
of  section  605  did  not  occur  in 
anticipationof  the  legislation  contained 
in  the  Deficit  Reduction  Act  of  1984. 

II.  Deficit  Reduction  Act 

Section  2319  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L.  98-369),  enacted  on 
July  18, 1984,  revised  sections  1861 
lv){l}(E)  and  [\)[7)  of  the  Act  and  added 
a  new  section  1888  to  the  Act.  This 
legislation  provides  new  authority  for 
the  payment  of  routine  service  costs  to 
skilled  nursing  facilities.  The  provisions 
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of  the  September  29, 1982  single  limits 
schedule  continue  to  apply  to 
freestanding  SNFs,  but  under  this 
legislation,  separate  limits  will  apply  to 
hospital-based  SNFs.  Sectipn  2319  of 
Pub.  L.  98-369  also  provides  that,  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1982  and  before  July  1. 
1984,  the  cost  limits  for  routine  services 
for  urban  and  rural  hospital-based  SNFs 
must  be  112  percent  of  the  mean  of  the 
respective  routine  costs  for  urban  and 
rural  hospital-based  skilled  nursing 
facilities. 

Prior  to  the  single  schedule  of  limits 
required  by  Pub.  L.  97-248,  separate 
schedules  were  published.  Under  these 
schedules,  the  SNF  cost  limits  for 
inpatient  routine  services  were 
calculated  at  112  percent  of  the  mean  of 
the  routine  costs  for  freestanding  and 
hospital-based  SNFs.  respectively. 
Further,  the  routine  costs  considered  for 
each  comparison  group  were  the  routine 
costs  attributable  to  the  particular 
group,  and  these  costs  were  divided 
between  labor-related  costs  and 
nonlabor  costs  in  urban  and  rural 
standard  metropolitan  statistical  areas 
(SMSAs)  as  defined  by  the  Bureau  of 
Labor  Statistics  (BLS).  The  comparison 
groups  were  as  follows: 

•  Hospital-based  SNFs— SMSA 
(urban) 

•  Hospital-based  SNFs— Non-SMSA 
(rurall 

•  Freestanding  SNFs— SMSA  (urban) 

•  Freestanding  SNFs— Non-SMSA 
(rural) 

Section  2319  of  Pub.  L.  98-369  also 
provides  that  for  cost  reporting  periods 
beginning  on  or  after  July  1. 1984 — 

•  Separate  cost  limits  for  hospital- 
based  and  freestanding  SNFs  will 
continue; 

•  Cost  limits  for  freestanding  SNFs 
will  continue  to  be  112  percent  of  the 
mean  freestanding  inpatient  routine 
service  costs  for  SNFs  in  urban  and 
rural  areas,  respectively; 

•  Cost  limits  for  hospital-based  SNFs 
will  be  set  at  the  appropriate 
freestanding  limit  plus  50  percent  of  the 
difference  between  the  freestanding 
limit  and  112  percent  of  mean  hospital-  ' 
based  inpatient  routine  service  costs  for 
urban  and  rural  SNFs  respectively;  and 

•  Cost  differences  between  hospital- 
based  and  freestanding  SNFs 
attributable  to  excess  overhead 
allocations  (as  determined  by  the 
Secretary]  resulting  from  title  XVIII 
principles  are  to  be  recognized  as  an 
add-on  to  the  cost  limit  for  hospital- 
based  SNFs  as  determined  by  the 
Secretary. 

This  notice  would  implement  the 
changes  for  hospital-based  SNF  cost 
limits  mandated  by  section  2319  of  Pub 


L.  98-369  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1982. 
For  cost  reporting  periods  beginning  on 
or  after  October  1, 1982,  the  freestanding 
SNF  cost  limits  would  remain  the  same 
as  those  published  in  the  September  29, 
1982  cost  limits  notice.  (However,  please 
note  that  elsewhere  in  this  issue  of  the 
Federal  Register  we  are  proposing 
another  revised  schedule  of  limits  for 
both  hospital-based  and  freestanding 
SNFs  effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1985. 
This  revised  schedule  of  limits  is  based 
on  the  most  recent  data  available  for 
hospital  industry  wages,  SNF  costs,  and 
the  SNF  market  basket.) 

III.  Tables  and  Appendices 

The  following  tables  and  appendices 
are  provided  after  section  XI.  Schedule 
of  Limits: 

Cost  Report  inn  Periods  Beginning  on  or  After 
October  1. 1982  and  before  July  1. 1984 

Table  A-1— Hospital-Based  SNF  Group  Limits 
Table  A-II — Wage  Index  for  Urban  Areas 
Table  A-IH — Wage  Index  for  Rural  Areas 
Table  A-IV— Cost  Reporting  Year 

Adjustment  Factors 
Appendix  A-I— Derivation  of  Market  Basket 

index  for  SNF  Routine  Service  Costs. 
Appendix  A-II— SMSA/NECMA  Constituent 

Counties 

Cost  Reporting  Periods  Beginning  on  or  After 
July  1, 1984 

Table  B-I— Hospital-based  SNF  Group  Limits 
Table  B-II — Wage  Index  for  Urban  Areas 
Table  B-III — Wage  Index  for  Rural  Areas    . 
T^le  B-IV— Cost  Reporting  Year  Adjustment 

Factors 
Appendix  B-I— Derivation  of  Market  Basket 

Index  for  SNF  Routine  Service  Costs 

IV.  Hospital-Based  SNF  Limits— Major 
Provisions 

-     There  are  two  revised  schedules  of 
cost  limits  for  hospital  based  SNFs.  One 
schedule  would  apply  to  cost  reporting 
periods  beginning  on  or  after  October  1,, 
1982  and  prior  to  July  1. 1984  (see  table 
A-I).  The  other  would  apply  to  cost 
reporting  periods  beginning  on  or  after 
July  1, 1984  (see  table  B-I).  These 
revised  schedules  of  limits  would 
provide  for  the  following:  ; 

A.  Excluded  Costs 

For  hospital-based  SNFs,  the  limits  on 
SNF  per  diem  inpatient  routine  services 
cost  would  be  adjusted  by  excluding 
capital-related  costs  (see  section  VIII. 
Methodology  for  Determining  per  Diem 
Routine  Service  Cost  Limit).  Inpatient 
routine  service  costs  in  the  data  base 
have  also  been  adjusted  to  reflect  the 
elimination  of  the  inpatient  routine 
nursing  salary  costs  differential  (see 
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section  V.  Summary  of  Changes  in 

Methodology). 

B.  Urban/RuroJ  Location 

We  would  use  a  classification  system 
based  on  whether  a  SNF  is  located 
within  an  SMSA  or  metropolitan 
statistical  area  (MSA)  (see  section  V. 
Summary  of  Changes  in  Methodology). 

C.  Data 

Actual  SNF  routine  service  per  diem 
cost  data  from  Medicare  cost  reports  to 
derive  the  limits  would  be  used  (see 
section  VIII.  Methodology  for 
Determining  per  Diem  Routine  Service 
Cost  Limit). 

D.  Market  Basket 

We  would  use  a  market  basket  index 
that  we  developed  to  reflect  changes  in 
the  prices  of  goods  and  services 
purchased  by  SNFs  (see  sections  V. 
Summary  of  Changes  in  Methodology 
and  VI.  Summary  of  Retained 
Methodology;  Appendix  A-l  for  cost 
reportmg  periods  beginning  on  or  after 
October  1>  1982  and  before  )uly  1, 1984, 
and  Appendix  B-l  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1984). 

E  Wage  Index 

We  have  included  a  wage  index  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1982  and  before  July  1, 
1984  (see  Tables  A-11  and  A-ill)  and  an 
updated  wage  index  for  cost  reporting 
periods  beginning  on  or  after  July  1, 1984 
(see  Tables  B-II  and  B-III).  See  sections 
V.  Summary  of  Changes  in  Methodology 
and  VI.  Summary  of  Retained 
Methodology  for  discussions  of  the  wage 
index. 

F.  Coat  of  Living  Adjustment 

A  cost  of  living  ad)ustment  to  the 
nonlabor  component  of  the  limits  for 
SNFs  located  in  Alaska,  Hawaii,  Puerto 
rico  and  the  Virgin  Islands  is  included 
(see  section  VI.  Summary  of  Retained 
Methodology). 

C.  Computation  of  the  Limits 

For  cost  reporting  periods  beginning 
on  or  after  October  1, 1982  and  before 
July  1. 1984.  the  hospital-based  SNF 
limits  would  be  set  at  112  percent  of  the 
mean  per  diem  routine  service  costs  of 
each  hosptial-based  group  (that  is, 
urban  or  rural). 

Separate  limits  for  hospital-based  and 
freestanding  SNFs  would  continue  for 
cost  reporting  periods  beginning  on  or 
after  July  1, 1984.  The  separate  limit  for 
freestanding  SNFs  in  urban  and  rural 
areas  would  continue  to  be  112  percent 
of  the  mean  per  diem  routine  service 
costs  of  urban  and  rural  freestanding 
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facilities,  respectively.  However,  limits 
for  urban  or  rural  hospital-based  SNFs 
would  be  set  at  the  appropriate  Umit 
applicable  to  freestanding  facilities  plus 
50  percent  of  the  difference  between  the 
limit  for  freestanding  facilities  and  112 
percent  of  the  mean  per  diem  routine 
service  costs  for  hospital-based  facilities 
plus  an  A&G  add-on  as  determined  by 
the  Secretary  (see  section  V.  Summary 
of  Changes  in  Methodology). 

H.A&C  Add-on 

For  cost  reporting  periods  beginning 
on  or  after  July  1. 1984,  we  would 
provide  for  an  A&G  add-on  to  the  limit. 
The  add-on  adjustment  is  specifically 
related  to  the  allocation  of  costs  in  the 
A&G  cost  center.  (See  section  V. 
Summary  of  Changes  in  Methodology.) 

/.  Schedule  of  limits 

Based  on  the  methodology  described 
above,  %ve  developed  a  revised  schedule 
of  per  diem  dollar  limits  (see  Tables  A-I 
and  B-I). 

V.  Summary  of  Changes  in  Methodology 

The  revised  schedules  of  limits 
incorporate  the  following  changes  in  the 
methodology  (changes  from  the  previous 
methodology  applicable  to  cost 
reporting  periods  beginning  on  or  after 
October  1, 1981  and  prior  to  October  1, 
1982)  used  to  determine  the  cost  limits: 

A.  Changes  Applicable  to  Cost 
Reporting  Periods  Beginning  on  or  After 
October  1, 1982  and  Before  July  1. 1984. 

1.  Statutory  Change 

We  would  use  separate  schedules  of 
limits  for  hospital-based  and 
freestanding  SNFs  and  the  SNFs  would 
be  paid  on  the  basis  of  the  policy  for 
calculating  limits  for  reimbursement  that 
was  in  effect  prior  to  the  passage  of  Pub. 
L  98-389. 

Under  this  system,  the  limits  for 
freestanding  facilities  would  be  set  at 
112  percent  of  the  mean  per  diem  routine 
service  costs  for  freestanding  urban  and 
rural  facilities,  respectively.  Similarly, 
the  limits  for  hospital-baced  facilities 
would  be  set  at  112  percent  of  the  mean 
per  diem  routine  service  costs  for  urban 
and  rural  hospital-based  facilities, 
respectively. 

2.  Elimination  of  Inpatient  Routine 
Nursing  Salary  Cost  Di^erential 

In  the  past,  we  recognized  a  per  diem 
rate  above  the  facility's  average  costs 
for  all  patients  for  impatient  routine 
nursing  care  furnished  to  aged  Medicare 
patients.  (The  differential  was  also 
applied  to  pediatric  and  maternity 
patients,  who  also  are  assumed  to 
require  a  greater  amount  of  routine 
nursing  services  than  other  patients.) 


Ttm  was  cuHed  the  "nursing  salary  cost 
dtdereiitiai".  The  differential  was  not  an 
add-on  to  the  total  routine-narsing 
salary  costs  incurred  by  a  provider,  but' 
rather  a  reallocation  of  the  actual 
routine  nursing  salary  costs  between 
aged,  pediatric,  and  malemity  patients 
and  all  other  classes  of  patients.  It 
presumed  that,  on  the  average,  aged 
pediatric  and  maternity  patients  receive 
more  routine  nursing  services  than  do 
other  patients. 

The  effect  of  the  nursing  differential 
was  that  the  Medicare  program 
recognized  a  higher  than  average  routine 
per  diem  cost  for  aged,  pediatric  and 
maternity  patients  and  a  lower  than 
average  per  diem  cost  for  all  other 
classes  of  patients.  (Disabled  Medicare 
beneficiaries  are  counted  in  the  "all 
other"  category  unless  they  are  also 
pediatric  or  maternity  patients,  and  the 
lower  than  average  per  diem  is 
applicable  to  that  class  of  patient.) 

The  total  impact  of  the  differential  on 
a  particular  facility's  Medicare 
reimbursement  varied,  depending  on  the 
provider's  patient  mix.  If  all  of  the 
provider's  patients  were  aged,  pediatric 
and  maternity,  no  differential  was 
applicable. 

We  recognized  a  nursing  salary 
differential  equal  to  8.5  percent  of  the 
provider's  average  per  diem  nursing 
salary  costs  for  SNFs.  However,  section 
103  of  Pub.  L  97-248  amended  section 
1861(v)(l)  of  the  Act  to  state  that 
"regulations  may  not  provide  for  any 
inpatient  routine  salary  cost  differential 
as  a  reimbursable  cost  for  hospitals  and 
skilled  nursing  facilities."  According  to 
its  terms,  section  103  is  efi'ective  for  all 
cost  reporting  periods  subject  to  the  cost 
limits  proposed  in  this  notice.  Therefore, 
the  limits  properly  would  not  recognize 
any  nursing  salary  cost  differential. 

Section  103  has  also  necessitated  an 
adjustment  of  the  cost  limits  because  all 
of  our  current  cost  report  data 
incorporates  the  inpatient  routine 
nursing  salary  differential  in  Medicare 
costs.  We  have  adjusted  the  SNF  data  to 
exclude  the  differential  and  the  cost 
limits  proposed  below  reflect  this 
adjustment.  Because  the  majority  of 
days  of  care  in  a  SNF  are  aged  days,  the 
effect  of  the  adjustment  on  the  limit  is 
not  significant. 

3.  Use  of  Combined  Wage  Index 

We  have  changed  the  methodology 
used  to  compute  the  limits  to  include  a 
combined  wage  index.  This  change  is 
purely  technical  and,  as  discussed 
further  below,  has  no  effect  on  the 
amount  of  the  limit  for  any  SNF. 

In  developing  and  applying  the  1979. 
1980,  and  1981  cost  limit  schedules,  we 
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used  a  hospital  wage  index  to  account 
for  differences  in  the  level  of  labor- 
related  costs  among  the  areas  in  which 
SNFs  are  located.  To  develop  this  wage 
index,  we  first  calculated  the  national 
average  wage  for  hospital  workers  in 
urban  (SMSA  or  NECMA)  areas,  and  a 
separate  national  average  wage  for 
hospital  workers  in  nonurban  (that  is. 
non-SMSA  and  non-NECMA)  areas.  We 
then  divided  the  average  wage  for  each 
urban  and  nonurban  area  by  the 
appropriate  national  average  (urban  or 
nonurban).  This  calculation  resulted  in  a 
separate  index  value  for  each  urban 
area  that  reflected  the  wage  level  for 
that  area  relative  to  the  national 
average  of  all  urban  areas.  The 
calculation  also  resulted  in  an  index 
value  for  each  nonurban  area  that 
reflected  the  wage  level  for  that  area 
relative  to  the  national  average  for  all 
nonurban  areas.  We  call  this  type  of 
index,  which  relates  the  average  wage 
for  each  individual  area  to  separate 
urban  or  nonurban  national  averages,  a 
"split"  index. 

Because  the  wage  index  we  used  to 
calculate  the  September  3a  1981  limits 
is  a  split  index,  there  are  some  cases  in 
which  the  index  value  for  an  urban  area 
is  lower  than  the  value  for  an  adjacent 
nonurban  area.  The  use  of  the  split 
index  has  caused  concern  and  confusion 
among  SNFs  in  urban  areas.  To  avoid 
further  confusion  on  this  point,  we  have, 
in  developing  the  hospital-based  SNF 
limits  in  this  notice,  used  a  "combined" 
wage  index  that  relates  the  average  area 
wages  for  both  urban  and  nonurban 
areas  to  a  single  national  average  wage 
for  all  areas.  Although  the  change  from  a 
split  to  a  combined  wage  index  has  no 
effect  on  either  the  accuracy  or  the 
dollar  amount  of  any  SNFs  limit,  we 
believe  use  of  a  combined  index  will 
permit  direct  comparison  of  the  index 
values  for  urban  and  rural,  and  thus 
make  it  easier  for  SNFs  to  understand 
how  the  wage  index  values  for  their 
areas  were  computed.  The  following 
example  demonstrates  that  the  final 
result  using  a  split  wage  index,  is 
identical. 

Example 

(1 )  Split  Wage  Index  =  .8824 
Labor  share  =  S44.33 

Labor  deflated  costs:  $44.33  divided  by 

.8824  =  850.24 
Mean  labor  deflated  costs  =  $45.85 
Area  labor  share  limit:  $45.85  times 

.8824  =  $40.46 

(2)  Combined  Wage  Index  =  .9894 
Labor  share =$44.33 

Labor  deflated  costs:  $44.33  divided  by 

.9894  =  $44.80 
Mean  labor  deflated  costs =$40.89 
Area  labor  share  limit:  $40.89  times 

.9894  =  $40.46 
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The  following  hypothetical  sample 
array  is  the  source  of  the  data  used  in 
this  example.  The  split  and  combined 
wage  index  used  in  the  hypothetical 
sample  array  were  derived  as  shown 
below. 

Hypothetical  Sampi£ 


Area 
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4              
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1.3193 
1.5831 
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6.375 

Example 

(1)  Computation  of  Split  Wage  Index 
Area  1  average  monthly  hospital 

wage  =  $900 
Urban  or  rural  national  average  monthly 

hospital  wage =$1275 
Area  1  split  wage  index:  $900  divided  by 

$1275  =  .7059 

(2)  Computation  of  Combined  Wage  Index 
Area  1  average  monthly  hospital 

wage=$900 
Combine  average  monthly  hospital 

wage=$1137 
Area  1  combined  wage  index:  $900  divided 

by  $1137  =  .7916 

HVPOTHETtCAL  SAMPLE  ARRAY 


Urban  or  rural  national  average  monthly 
hospital  wage  = 

Total  urban  or  rural  average 
monthly  hospital  wage 


6375 


=$1275 


Number  urban  or  rural  areas 


=$1137 


Combined  national  average  monthly  hospital 
wage  = 

Total  urban  average 
monthly  hospitaf    .' 
wages  plus  total 

rural  average 
monthly  hospital  1M75+4990* 

wages'  "^  iQ 

Number  urban  areas 

plus  number  rural 

areas 

•Total  rural  average  monthly  hospital 
wages  are  computed  from^verage  monthly 
hospital  wages  for  Ave  rural  areas. 
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'  Cokmn  7  iwApted  by  appropnala  vakw  in  coiunm  6. 

In  developing  the  wage  index  for  the 
limits,  we  have  also  used  approximate, 
rather  than  actual,  index  values  for 
some  areas.  (These  approximate  values 
are  identified  by  asterisks  in  Table  A-II. 
A-III.  B-II.  and  B-III.)  We  have  done 
this  because  the  BLS.  which  supplies  the 
data  on  wages  and  numbers  of 
employees  that  we  use  to  calculate  the 
wage  index,  has  informed  us  that  its 
confidentiality  requirements  prohibit  it 
from  disclosing  actual  data  for  areas 
that  include  fewer  than  three  reporting 
units.  (A  reporting  unit  need  not  be  a 
single  hospital.  "Reporting  unit"  is 


defined  by  BLS  as  the  smallest  unit  for 
which  data  are  recorded  on  the 
employer's  contribution  report.  For 
example,  two  facilities  in  the  same  area 
owned  by  one  employer  could  appear  as 
one  reporting  unit.)  To  make  it  possible 
to  calculate  limits  for  these  areas,  we 
have  asked  the  BLS  to  identify  the  areas 
having  wage  index  values  numerically 
closest  to,  but  not  less  than,  the  areas 
for  which  it  cannot  supply  actual  data. 
In  the  case  of  each  area  for  which  actual 
data  are  unavailable,  we  have 
substituted  the  wage  index  value 
identified  by  BLS  as  being  closest  to  the 
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actual  va!ue.  We  believe  that  the  use  of 
approximate  rather  than  actual  values 
for  these  areas  will  not  affect  the 
accuracy  of  the  limits  significantly,  and 
will  assure  that  no  SNF's  limit  is 
reduced  because  actual  data  for  its  area 
are  unavailable. 

We  have  also,  in  developing  the  wage 
index  used  for  the  limits,  exluded  data 
for  Federal  government  hospitals. 
Because  these  hospitals  typically  use 
national  pay  scales,  the  amounts  they 
pay  their  employees  do  not  necessarily 
reflect  area  wage  levels.  They  also  do 
not  normally  participate  in  the  Medicare 
program  and.  therefore,  excluding  these 
data  is  appropriate.  For  cost  reporting 
p^f  iods  beginning  on  or  after  October  1, 
1982  through  June  30, 1984,  we  have 
included  wage  indexes  in  Table  A-II  for 
those  newly  designated  SMSAs  and 
NEC^As  that  were  classified  as  such  as 
a  result  of  the  1980  census.  (See 
appendix  A-II  for  listing  of  newly 
designated  SMSAs  and  NECMAs.)  For 
cost  reporting  periods  beginning  on  or 
after  July  1, 1984,  we  have  changed 
designations  from  SMSA  to  MSA  as 
discussed  in  Paragraph  B.2.  below.  In 
addition,  we  now  have  wage  indexes  for 
Puerto  Rico.  This  means  that  the 
hospital-based  cost  limits  in  this  notice 
can  now  be  applied  to  SNFs  in  Puerto 
Rico,  (See  Tables  A-II,  A-UI,  B-II  and 
B-III.) 

B.  Changes  Applicable  to  Cost 
Reporting  Periods  Beginning  on  or  After 
July  1,  1984 

1.  Statutory  Changes 

a.  We  would  separate  schedules  of 
limits  for  hospital/based  and 
freestanding  SNFs. 

b.  The  cost  limits  for  hospital-based 
SNFs  in  urban  areas  would  be  equal  to 
the  limit  for  freestanding  SNFs  located 
in  urban  areas  plus  50  percent  of  the 
amount  by  which  112  percent  of  the 
mean  per  diem  routine  service  costs  for 
hospital-based  SNFs  located  in  urban 
areas  exceeds  the  limit  for  freestanding 
SNFs  located  in  urban  areas  plus  the 
administrative  and  general  (A&G)  add- 
on. 

c.  The  cost  limits  for  hospital-based 
SNFs  in  rural  areas  would  be  equal  to 
the  limit  for  freestanding  SNFs  located 
in  rural  areas  plus  50  percent  of  the 
amount  by  which  112  percent  of  the 
mean  per  diem  routine  service  costs  for 
hospital-based  SNFs  located  in  rural 
areas  exceeds  the  limit  for  freestanding 
SNFs  located  in  rural  areas  plus  the 
A&G  add-on. 

The  following  illustration  is  provided 
fcr  the  calculations  of  the  hospital- 
baspd  SNF  limits  for  cost  reporting 


periods  beginning  on  or  after  July  1. 1964 
(Table  B-1): 

Cost  LiMrr  Data  HosprrAL-BASEo  SNFs 
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Calculation  of  50  Percent  Difference  Be- 
tween 112  Percent  of  Hospital-Based 
Mean  Cost  and  the  Freestandinq  Uurr 
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65.76 

17.12 

Rural  (Non-MSA) 


112  percent  d  HoapHaMwaad 
mean  coal _ 

Freestanding  SNF  IMt  (47  FR 
42894)' _ 

S75.e6 
-46.61 

•1513 
-1048 

Dilfefence „ „.     

29.05 

4.65 

14.53 

46.61 
61.14 

233 

Phia  t'eestar>dif>g   SNF  MnH 
(47  FR  42894)' 

1046 

Hospitalbased  SNF  limil...„ _. 

12.81 

'  Limit  adjusted  to  July  1.  1984. 

d.  The  A&G  add-on  would  be 
calculated  by  first  determining  the 
difference  in  average  A&G  per  diem 
costs  allocated  directly  to  the  inpatient 
routine  SNF  cost  center  between 
hospital-based  and  freestanding  SNFs  in 
MSA  and  non-MSA  locations.  This 
difference  would  then  be  divided  by  the 
appropriate  hospital-based  SNFs 
average  routine  cost  per  diem  to  arrive 
at  the  percentage  of  A&G  costs  in 
routine  cost  per  diem.  The  percentage 
would  then  be  multiplied  by  50  percent 
of  the  amount  that  112%  of  the  hospital- 
based  mean  cost  exceeds  the 
freestanding  limit,  as  described  above. 

The  resulting  amount  would  then  be 
subtracted  from  the  A&G  difference 
between  hospital-based  and 
freestanding  SNFs.  This  adjustment 
would  be  made  so  that  the  A&G  add-on 
would  not  duplicate  the  portion  of  the 
dollar  difference  of  A&G  costs  already 
contained  in  50  percent  of  the  amount  by 
which  112%  of  the  hospital-based  mean 
cost  exceeds  the  freestanding  limits. 

The  resulting  A&G  amount  would  be 
m'ultiplied  by  the  percentage  of  SNF 
costs  attributable  to  wages,  fringe 


benefits,  health  service  costs,  business 
service  costs,  and  other  miscellaneous 
expenses  to  arrive  at  the  labor  and 
nonlabor  dollar  amounts  in  Table  B-I. 
the  A&G  add-on  would  then  be  added  to 
the  hospital-based  limits. 

After  examining  the  expenses  that 
constitute  the  bulk  of  the  cost 
differences  between  hospital-based  and 
freestanding  facilities,  we  have 
concluded  that,  apart  ftt)m  the  A&G  cost 
center,  the  allocation  procedures  are  not 
the  chief  contributor  to  the  cost 
difference  between  the  two  tyj>e8  of 
facilities.  We  note  that  hospitals  and 
SNFs,  regardless  of  type,  use  the  same 
rules  of  allocation. 

The  following  illustrates  our 
calculation  of  the  A&G  add-on: 

ASG  DiPFERENCe 
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1 12%  ol  the  hoapita».baaed  SNF  mean 
cost  and  Ireestandng  SNF  limit _. 

8.  Amount  ol  AAG  CMIerenca  mcludad  on 
line  7  (Ine  6  tunes  Ime  7) 


•4.01 

•87.90 
4.09 

•26.88 
•1.10 


•2.75 

tsijoe 

3.38 

•16.86 
•057 


ASGAddOn 

9  ASG  Oflerence  Irom  line  3 „            .J 

10.  Less  AmourM  Irom  Ime  8 

•4.01 
110 

•2.75 
-.57 

11.  ASG  AddOn(line9lessl>r>e  10). 

•2.91 

•218 

'  Mage  Dellated  Means 

'See  compulation  lor  total  cost  tonil  dua  tar  hoapilal- 
baaed  SNFs  in  section  vil. 

Labor 

Non- 
labor 

Urban  ASG  addon =J2  91 . 

Rural  A4G  addon- J2  18 _„ 

•2J7 
1.77 

SO  54 
.41 

2.  Other  Changes 

a.  The  classification  system  used  to 
develop  the  limits  contains  a  technical 
change  regarding  the  definition  of  urban 
and  nonurban  Areas.  Schedules  of  limits 
previously  published  used  SMSAs  and 
non-SMSAs  (and  NECMAs  and  non- 
NECMAs  in  New  England)  to  designate 
urban  and  nonurban  locations. 

On  June  30, 1983,  OMB  implemented 
changes  in  the  terminology  and 
definitions  that  it  uses  to  classify  urban 
areas  (OMB  press  release  dated  June  27. 
1983,  OMB-B3-20).  Effective  June  30. 
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1963  the  term  "Btandard  metropolitan 
statistical  areas"  was  replaced  by  tlie 
term  ''metropolitaii  statistical  afeas". 

A  metropolitan  statistical  area  is  a 
geograpfaical  area  having  a  large 
population  nucleus  with  adjacent 
comnuinities  that  have  a  high  degree  of 
economic  and  social  integration  Mrith  the 
population  nucleus.  Standard 
metropolitan  itatistical  area  definitions 
were  first  developed  and  issued  about 
90  years  aga 

Data  available  for  metropolitan  areas 
include  statistics  on  population,  housing, 
indastry.  trade,  current  employment  and 
payroll  data,  local  housing  markets,  and 
labor  markets. 

The  changes  in  terminology  and 
definitions  implemented  by  OMB  on 
|une  30. 1983  resulted  from  a  complete 
review  of  all  metropolitan  area  data. 
OMB  used  commuting  and  other 
statistics  from  the  1980  census  and  new 
standards  for  establishing  and  defining 
metropolitan  statistical  areas.  A 
comprehensive  review  and  revision  of 
metropolitan  area  definitions  is 
undertaken  every  ten  years  following 
the  completion  of  each  decennial 
census. 

Metropolitan  statistical  areas  are 
desi^iated  and  defined  following  a  set 
of  standards  prepared  by  the  Federal 
Committee  on  MSA's  which  advises 
OMB  on  metropolitan  area  definitions. 
Under  the  1980  standards,  an  area 
qualifies  for  recognition  as  an  MSA  in 
one  of  two  ways:  (1)  A  city  of  at  least 
50.000  population,  or  (2)  an  urbantxed 
area  of  at  least  50,000  with  a  total 
metropolitan  population  of  at  least 
100.00a  In  addition  to  the  county 
containing  the  main  city,  an  MSA  may 
also  include  additional  counties  that 
have  close  economic  and  social  ties  to 
the  central  county.  MSAs  are  defined  in 
terms  of  entire  counties,  except  in  the 
six  New  England  States.  (OMB  press 
release  dated  January  5, 1983,  OMB-83- 
1) 

The  MSA  definitions  and  wage 
indexes  are  incorporated  into  the 
schedule  of  limits  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1984. 

b.  For  cost  reporting  periods  beginning 
on  or  after  July  1, 1984.  we  would  make 
an  adjustment  to  the  limits  if  the 
estimated  market  basket  index  rate,  as 
explained  in  section  VI.  SUMMARY  OF 
RETAINED  METHODOLOGY,  differs 
from  the  actual  rate  by  at  least  ^lo  of 
one  percentage  point.  This  is  a  change 
from  the  market  basket  adjustment  used 
in  the  September  29. 1962  notice  because 
in  that  notice  the  limits  were  adjusted  to 
reflect  the  actual  rate  of  increase  in  the 
market  basket  index  only  when  the 
actual  rate  of  increase  exceeded  the 


estimated  rate  by  at  least  ^o  of  one 

percentage  point.  This  proposed 
schedule  allows  for  an  adjustment  to  the 
limits  whenever  the  actual  rate  differs 
from  the  estimated  rate  by  at  least  Vio  of 
one  percentage  point  (that  is.  higher  or 
tower).  This  change  would  continue  the 
protection  afforded  SNFs  when  the  rate 
of  increase  in  the  prices  of  the  goods 
and  services  they  consumed  was  greater 
than  the  estimated  rate  assumed  by  the 
limits.  It  would  also  assure  that 
expenditures  are  not  in  excess  of  a  level 
appropriate  to  economic  trends  during 
the  time  the  limits  are  in  effect,  thus 
moderating  the  financial  pressures  on 
the  Medicare  Trust  Fund.  This  policy 
change  would  allow  the  trust  fund  to 
benefit  from  any  moderation  in  the  rate 
of  inflation,  which  is  in  the  interest  of 
current  and  future  Medicare 
beneficiaries.  By  utilizing  the  actual  rate 
in  the  market  basket  index,  the  limits 
would  more  accurately  reflect  price 
changes  that  occur  during  the  time  the 
limits  are  in  effect. 

Following  the  end  of  each  year  that 
the  limits  are  in  effect,  HCFA  would 
determine  the  actual  rate  of  increase  or 
decrease  in  the  market  basket  for  the 
year.  The  data  necessary  to  make  this 
determination  are  usually  available  in 
the  second  quarter  of  the  following  year. 
This  would  allow  us  to  make  the 
determination  of  the  actual  rate  by  June 
30  of  each  year.  If  the  actual  rate  differs 
from  the  estimated  rate  by  at  least  ^o  of 
one  percentage  point,  the  limits  would 
be  adjusted  to  reflect  the  actual  rate  of 
increase  or  decrease  in  the  market 
basket  for  the  preceding  year.  We  would 
advise  the  intermediaries  of  these 
adjusted  limits  and  publish  them  in  the 
Federal  Register.  The  adjusted  limits 
would  be  used  by  the  intermediaries  to 
determine  the  amount  of  the  final 
settlement  for  the  cost  reporting  periods 
ending  In  the  year  for  which  the  actual 
rate  of  increase  or  decrease  has  been 
detennined. 

VL  Summary  of  Retained  Methodology 

The  following  discussion  summarizes 
the  elements  that  we  have  retained  for 
hospital-based  SNFs  from  the 
methodology  that  was  applicable  to  cost 
reporting  periods  beginning  on  or  after 
October  1, 1981  and  prior  to  October  1. 
1982. 

A.  Separate  Group  Limits  for  Labor- 
Related  and  Nonlabor  Components  of 
Per  Diem  Routine  Service  Costs 

We  have  retained  separate  group 
limits  for  the  labor-related  and  nonlabor 
components  of  per  diem  routine  service 
cost.  We  calculate  these  separate  hmits 
by  first  obtaining  actual  SNF  per  diem 
inpatient  routine  service  cost  data  for 


each  SNF.  Next,  to  make  the  data  reflect 
current  conditions  more  accurately,  we 
adjust  the  data  from  the  midpoints  of  the 
cost  reporting  periods  represented  in  the 
data  collection  to  the  midpoint  of  the 
initial  cost  reporting  period  to  which  the 
limits  would  apply.  We  then  separate 
each  SNF's  per  diem  cost  into  labor- 
related  and  nonlabor  portions,  and 
divide  the  labor-related  portion  by  the 
wage  index  for  the  SNFs  location  (see 
section  &  below).  We  then  compute 
separate  group  means  for  the  labor- 
related  and  nonlabor  components  and 
multiply  each  group  mean  by  112 
percent 

B.  Adjustment  of  SNF  Cost  Data  by 
Wage  Index  • 

We  are  again  using  a  hospital  industry 
wage  index  to  account  for  area  wage 
differences.  Use  of  the  hospital  industry 
index  is  necessary  since  industry- 
specific  data  are  not  available  on  SNF 
wages.  Because  hospitals  and  SNFs 
generally  compete  in  essentially  the 
same  labor  market  for  employees,  we 
believe  an  index  based  on  geographic 
variations  in  hospital  wages  provides  an 
accurate  measure  of  geographic 
variations  in  wages  paid  by  SNFs. 

We  developed  the  wage  index  from 
hospital  wage  data  obtained  from  the 
BLS.  The  data  used  are  those  for  the 
"hospital  industiiy",  a  standard  BLS 
reporting  category.  For  cost  reporting 
periods  beginning  on  or  after  October  1. 
1982  and  before  July  1, 1984,  the  wage 
indices  are  based  on  data  for  calendar 
year  1980  equivalent  to  those  published 
in  the  Federal  Register  on  September  29, 
1982  (47  FR  42894)  for  freestanding 
SNFs.  For  cost  reporting  periods 
beginning  on  or  after  July  1, 1984,  the 
wage  indices  are  based  on  data  for 
calendar  year  1982.  ' 

We  have  been  advised  by  the  BLS 
that  the  wage  index  values  for  some 
areas  are  based  on  estimated  1982  data 
and  may  need  to  be  revised  based  on 
actual  data  that  were  not  available 
when  we  computed  the  wage  index 
values  shown  in  Tables  B-II  and  B-IIL 

If  we  receive  additional  1982  data  that 
require  further  changes  in  any  wage 
index,  we  will  notify  the  Medicare 
intermediaries  of  the  corrected  index 
and  will  direct  them  to  recalculate  the 
limits  for  the  affected  SNFs. 

Additionally,  we  want  to  note  that  we 
are  considering  the  HCFA  survey-based 
hospital  wage  index  for  use  with  the 
hospital  prospective  payment  system.  In 
the  June  10, 1985  proposed  rule 
concerning  changes  to  the  prospective 
payment  system  for  fiscal  year  1986.  we 
requested  comments  on  this  possibility 
and  its  implications  (50  FR  24377).  If  we 
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decide  to  adopt  the  HCFA  survey-based 
wage  index  for  the  hospital  prospective 
payment  system,  we  may  also  use  it  for 
SNF  cost  limits  to  be  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1. 1985. 

We  are  also  exploring  the  feasibilty  of 
developing  a  SNF  industry-specific  wage 
index  system  for  the  employee  wage 
and  compensation  analysis  data  taken 
from  the  Medicare  cost  reports.  If  this 
alternative  proves  to  be  feasible  and 
would  provide  a  more  accurate  measure 
of  SNF  wage  variations,  we  may  use  this 
type  of  index  in  future  cost  limit 
schedules. 

C.  Use  of  SNF  Market  Basket 

We  have  continued  to  base  the  cost 
limits  on  reported  costs,  adjusted  for 
actual  and  projected  cost  increases  by 
applying  the  SNF  market  basket  index. 
This  market  basket  is  used  to  adjust  the 
SNF  cost  data  to  reflect  tos\  increases 
occurring  between  the  cost  reporting 
periods  represented  in  the  data 
collection  to  the  midpoints  of  the  cost 
reporting  periods  to  which  the  limits 
would  apply. 

The  market  basket  comprises  the  most 
commonly  used  categories  of  SNF 
routine  service  expenses.  The  categories 
we  are  using  are  based  primarily  on 
those  used  by  the  National  Center  for 
health  Statistics  in  its  National  Nursing 
Home  Surveys. 

The  categories  of  expenses  are 
weighted  according  to  the  estimated 
proportion  of  SNF  routine  service  costs 
attributable  to  each  category  (see 
appendices  A-I  and  B-1).  The  wieghts 
for  all  major  categories  of  SNF  costs  are 
based  on  the  National  Nursing  Home 
Surveys  for  1972  and  1976.  These  are  the 
most  current  and  comprehensive 
sources  of  national  data  on  the 
distribution  of  costs  in  SNFs.  (The 
second  column-of  the  appendices 
specifies  the  vyeights  used  for  each 
category.) 

In  developing  the  market  basket 
index,  we  obtained  historical  and 
projected  rates  of  increase  in  the  prices 
of  goods  and  services  in  each  category. 
The  market  basket  index  table,  in  the 
third  and  fourth  columns,  identiHes  the 
price  variables  used  and  the  source  of 
the  forecast  for  calendar  years  1980 
through  1984  (Appendix  A-1)  and  1981 
through  1988  (Appendix  B-1). 

The  market  basket  index  also 
provides  for  adjustments  to  be  made  in 
the  limits  if  our  forecasts  of  economic 
trends  prove  erroneous.  For  cost 
reporting  periods  beginning  on  or  after 
October  1, 1982  thorugh  June  30, 1984,  if 
the  final  rate  of  increase  in  the  market 
basket  index  for  a  year  exceeds  the 
estimated  rate  of  increase  by  at  least  .3 


of  one  percentage  point  the  limits  would 
be  adjusted.  For  cost  reporting  periods 
beginning  on  or  after  July  1. 1984,  if  the 
final  rate  differs  from  the  estimated  rate 
of  increase  by  at  least  .3  of  one 
percentage  point,  the  limits  would  be 
adjusted.  We  would  advise  the 
Medicare  intermediaries  to  use  the 
actual  rate  to  adjust  each  SNFs  limit  at 
fmal  settlement  of  the  SNFs  cost  report. 

D  Application  of  the  Hospital  Wage 
Index  to  Employee  Benefits,  Health 
Service  Costs,  Costs  of  Business 
Services,  and  Other  Miscellaneous 
Expenses 

In  developing  the  current  schedule,  we 
applied  the  wage  index  discussed  above 
to  five  categories  of  labor-related  costs: 
wages,  employee  benefits,  health  service 
costs,  business  service  costs,  and  other 
miscellaneous  costs. 

We  have  retained  this  method  in 
developing  this  revised  schedule  of 
limits.  The  proportion  of  adjusted 
routine  service  costs  we  adjust  by  the 
wage  index  is  80.22  percent  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1982  and  before  July  1, 1984, 
and  81.33  percent  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1984. 

For  purposes  of  applying  the  wage 
index,  employee  benefits  include  such 
items  as  FICA  tax.  health  insurance,  life 
insurance,  facility  contributions  to 
employee  retirement  funds,  and  all  other 
compensation  that  the  SNF  records  in 
the  "employee  health  and  welfare"  cost 
center  on  its  Medicare  cost  report.  (TTie 
Medicare  Provider  Reimbursement 
Manual,  HCFA-Pub.  15-1,  Chapter  4.  and 
the  instructions  to  the  HCFA  cost 
reporting  forms,  HCFA-Pub.  15-11. 
describe  the  types  of  costs  that  are  to  be 
recorded  in  that  cost  center.) 

Health  service  costs  are  a  category 
used  by  the  National  Nursing  Home 
Survey  conducted  in  1977  by  the  Office 
of  Health  Research,  Statistics  and 
Technology,  National  Center  for  Health 
Statistics  of  the  Public  Health  Services. 
They  include  the  costs  of  routine 
services  that  are  purchased  under 
arrangement  from  outside  sources. 

Business  services  costs  include  costs 
of  banking,  contract  laundry,  telephone, 
and  other  services  SNFs  purchase  at 
retail  from  outside  suppliers. 

Other  miscellaneous  costs  include 
various  types  of  routine  operating  costs 
not  allocated  to  any  other  category  of 
the  market  basket. 

Thus,  we  would  apply  the  wage  index 
to  the  total  portion  of  cost  (80.22  or  81.33 
percent  as  appropriate]  attributable  to 
wages,  fringe  benefits,  health  service 
costs,  business  service  costs,  and  other 
miscellaneous  expenses  rather  than  to 


the  wage  portion  (61.26  percent  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1982  through  June  30, 1984  or 
61.14  percent  for  cost  reporting  periods 
beginning  on  pr  after  July  1, 1984)  only. 
We  would  continue  this  method  because 
our  analysis  of  the  data  shows  that  area 
variations  in  routine  per  diem  costs  in 
these  additional  categories  are  closely 
related  to  area  variations  in  prevailing' 
wage  levels.  We  believe  that  applying 
the  wage  index  to  the  other  categories  of 
labor-related  costs  specified  above, 
rather  than  to  wages  only,  results  in 
individual  limits  ^at  are  more  equitable 
and  more  appropriate  to  each  SNFs 
actual  maricet  environment. 

E.  Limits  Set  at  112  Percent  of  Mean 

For  cost  reporting  periods  beginning 
on  or  after  October  1, 1982,  through  June 
30, 1984,  we  would  maintain  the  revised 
limits  at  112  percent  of  the  average 
labor-rplated  and  average  non-labor 
costs  of  each  group. 

F.  Cost-of-Living  Adjustment  for  Alaska. 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

To  avoid  disadvantaging  SNFs  located 
in  Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands,  we  would  continue  to 
provide  a  cost-of-living  adjustment  for 
these  States.  This  is  an  adjustment  of 
the  nonlabor  component  of  the  limit  that 
applies  to  these  areas,  based  on  the 
amount  of  the  most  recently  determined 
cost-of-living  differentials  developed  by 
the  Office  of  Personnel  Management. 
Since  we  adjust  the  labor-related 
component  by  the  applicable  wage 
index,  this  cost-of-living  adjustment 
would  apply  only  to  the  nonlabor 
component. 

G.  Exception  to  Cost  Limits 

A  provider  could  request  an  exception 
to  the  proposed  cost  limits  under  the 
provisions  of  42  CFR  405.460(f).  The 
request  would  be  made  to  HCFA 
through  the  Medicare  fiscal 
intermediary. 

VII.  Regulatory  Impact  Statement  and 
Flexibility  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  documents  such  as 
this  that  are  likely  to  :  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individu,al  industries, 
government  agencies,  or  geographic 
regions,  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
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innovation,  or  on  the  ability  of  United 
Stales-based  enterpi'ses  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

We  estimate  that  the  revised  limits  for 
hospital-based  SNFs  would  result  in  a 
net  loss  of  savings  to  the  Medicare 
program  of  approximately  $175  million 
through  Tiscal  year  1986.  Since 
approximately  $125  million  of  the  $175 
million  would  be  paid  in  one  year,  there 
appears  to  be  an  effect  on  the  economy 
that  would  require  an  initial  regulatory 
impact  analysis.  However,  the  effect 
would  be  exclusively  a  result  of  the 
statutory  requirement  and  not  a  result  of 
this  notice.  Therefore,  we  have 
determined  that  this  would  not  be  a 
major  rule  under  Executive  Order  12291 
and  an  initial  regulatory  impact  analysis 
is  not  required.  Nonetheless,  we  have 
prepared  the  following  analysis.  The 
loss  of  savings  would  be  distributed  as 
follows: 
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The  above  estimates  were 
detennining  by  calculating  program 
savings  as  a  result  of  the  previous  limits 
in  effect  and  comparing  these  savings 
with  the  program  savings  that  would 
result  from  the  revised  limits.  Program 
savings  are  the  additional  amounts  that 
would  be  reimbursable  without  the 
limits.  Therefore,  we  are  describing  the 
net  effect  as  a  loss  of  savings.  That  is, 
we  would  pay  hospital-based  SNFs 
approximately  $175  million  mor  for 
fiscal  years  1985  and  1986. 

Actual  payments  of  additional 
amounts  to  hospital-based  SNFs  have 
only  recently  begun.  We  issued  an 
intermediary  letter  in  February,  1985 
(Transmittal  No.  A85-2)  instructing 
intermediaries  to  begin  making 
payments  to  affected  SNFs  based  on 
interim  cost  limits.  These  payments  will 
represent  tentative  settlement.  Fmal 
settlement  will  be  made  following 
publication  of  this  notice  in  fianL 

B.  Regulatory  Flexibitity  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U3.C.  801 
through  612).  we  prepare  and  publish  an 
initial  regulatory  flexibility  analysis  for 
proposed  regulatioifs  unless  the 
Secretary  certifies  that  the  regulations 
would  not  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 


entities.  A  substantial  number  of  small 
entities  would  be  affected  by 
implementation  of  this  rule.  We  consider 
all  SNFs  to  be  small  entities  under  the 
RFA.  We  also  believe  that  the  impact  on 
these  facilities  could  be  significant  if 
they  took  no  major  action  to  restrain 
costs.  These  effects  are  due  to  statutory 
change  and  alternatives  are  not 
available  because  the  method  of 
computation  is  mandated  by  section 
2319  of  Pub.  L.  98-389.  However,  we  ar« 
voluntarily  providing  an  initial 
regulatory  flexibility  analysis. 
The  table  l)elow  shows  the 
approximate  number  of  hospital-based 
SNFs  that  would  have  costs  in  excess  of, 
respectively,,  the  single  limits  previously 
in  effect,  the  proposed  revised  limits 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1. 1982 
and  before  July  1, 1984.  and  the 
proposed  revised  limits  effective  for  cost 
reporting  periods  beginning  on  or  after 
luly  1, 1884. 


Single 

IJWIS' 

(1962- 

Ito. 

Lmm' 

(1964- 

taas) 

Nuinbf  ol  linipti  bMU  SWF» 
wMh  costs  m  axcass  cH  ttritt ... 

dMataM* 

PsretW  ol  hoipiiil  bMSd  SWFi 
over  Unm. 

413 

4S8 
65 

133 

216 
417 
•52 

I  on  1961  (Ma. 
■  Baawl  on  1962  dan 

The  above  table  does  not  include  a 
small  number  of  facilities,  which  were 
too  small  in  t>edsize,  or  had  coets 
outside  the  normal  cost  range  (that  is. 
excessively  high  or  low).  Inclusion  of 
cost  data  from  these  facitities  in  setting 
the  limits  would  inappropriately  skew 
the  distribution  of  average  costs  and 
would  result  in  limits  that  would  not  be 
representative  of  normal  operating 
costs. 

As  can  be  seen,  approximately  85 
percent  of  hospital-based  SNFs  had 
costs  in  excess  of  the  single  limits  in 
1982.  Under  the  proposed  revised  limits 
effective  October  1. 1982.  about  27 
percent  of  these  SNFs  would  have  ooets 
in  excess  of  the  limits.  Fhun  this  data, 
we  estimate  that  280  hospital-based 
SNFs  (57  percent  of  the  total)  would  be 
affected  by  the  increased  limits  effective 
October  1. 1982.  (Although  freestanding 
SNFs  would  not  be  affected  by  this 
proposed  notice,  for  comparison 
purposes,  approximately  30  percent  of 
all  freestanding  SNFs  had  costs  in 
excess  of  the  limits  in  FY  1982.)  As 
shown  in  the  third  column.  216  hospital- 
based  SNFs  (about  52  percent  of  total) 
would  have  costs  in  excess  of  the 


proposed  revised  limits  effective  July  1. 
1864. 

In  summary,  the  proposed  revised 
limits  would  impact  on  approximately 
200  to  300  hospital-based  SNFs.  In  nc 
case  would  the  effects  be  adverse.  The 
affected  SNFs  would  each  receive 
additional  payments  as  a  result  of 
significantly  higher  limits.  The  amount 
of  additional  payment  to  a  facility 
would  depend  on  the  facility's  costs  as 
related  to  the  limits. 

We  compared  the  relative  impacts  of 
the  proposed  limits  on  urban  and  rural 
facilities.  The  findings  are  as  follows: 

Percent  of  HosprrAL-BASEo  SNFs  Wnvt 
Costs  ExccEotNO  the  Pnoposa}  Umits 

(f^oMlBd  10  naaraal  paroantasal 


Oct  1. 
1962 

Juiyl. 
1964 

liMs 

UrtiM 

30 
24 

57 

Runt..      _ . 

47 

As  would  be  expected,  urban  facilities 
are  more  likely  to  have  costs  in  excess 
of  the  proposed  limits. 

VUL  Methodology  for  Detennining  Per 
Diem  Routine  Service  Cost  Limit 

A.  Development  of  Published  Limits 
1.  Data 

We  have  developed  the  limits  by 
using  actual  SNF  inpatient  routine 
service  cost  data,  less  capital-related 
costs  allocated  to  general  inpatient 
routine  services,  obtained  from 
Worksheet  D-1  of  the  latest  Medicare 
cost  reports  available  as  of  November 
15, 1981  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1982 
through  June  3a  1984  and  November 
1982  for  cost  reporting  periods  beginning 
on  or  after  July  1, 1984.  Capital-related 
costs  include  interest,  depreciation, 
insurance,  rent,  and  fixed  asset  related     ' 
costs  that  are  normally  included  in  the 
depreciation  accounts  on  the  cost 
reporting  form  used  for  Medicare 
reimbursement  purposes. 

We  have  also  adjusted  the  data  from 
Worksheet  D-1  to  exclude  the  inpatient 
routine  nursing  salary  cost  differential. 

We  adjusted  these  data  using  the 
market  basket  index  discussed  above,  to 
inflate  costs  from  the  cost  reporting 
periods  in  the  data  base  to  the  midpoint 
of  the  first  cost  reporting  period  to 
which  the  limits  will  apply.  The  annual 
percentage  increases  in  the  market 
basket  over  the  previous  year  that  we 
used  for  this  projection  are: 
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Com 

TT 

rMort- 
"9 

panodt 

penods 

begin- 

txgin- 

\ 

nmo  on 

rung  on 

ortlMr 

or  after 

Oct  1. 

Ju(y1. 

1963 

1964 

1979 

101 

1900 „_     .     .      _._ 

1961 

1 59 

9.8 

19K. 

6.0 

%tn~. 

T" 

1  Q9 

46 

1984    

t- 

•  7.0 

43 

■3.4 
'43 

1986 J 

■  Forecasted  incfaeee. 

For  cost  reporting  periods  beginning 
on  July  1, 1984  and  later.'an  adjustment 
would  be  made  to  the  limits  if  the 
estimated  market  basket  rate  diners 
from  the  actual  rate  by  at  least  .3  of  one 
percent  point.  Should  this  occur,  we 
would  notify  the  Medicare 
intermediaries  of  the  actual  rate  of 
increase  and  advise  them  to  adjust  each 
SNF  cost  limit  at  the  time  of  final 
settlement. 

2.  Use  of  Wage  Index  to  Adjust  Cost 
Data    { I 

We  divided  each  SNFs  adjusted  per 
diem  routine  service  costs  into  labor- 
related  and  nonlabor  portions.  We 
determined  the  labor-related  portion  by 
multiplying  each  SNFs  adjusted  per 
diem  routine  service  cost  by  60.22 
percent  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1982 
and  before  July  1, 1984  and  81.33  percent 
for  cost  reporting  periods  beginning  on 
or  after  July  1, 1984.  which  is  the  labor- 
related  portion  of  cost  from  the  market 
basket.  We  then  divided  the  labor- 
related  portion  of  each  SNFs  per  diem 
cost  by  the  wage  index  applicable  to  the 
SNFs  location  (see  Tables  A-li,  A-III. 
B-II,  and  B-III)  to  arrive  at  an  adjusted 
labor-related  portion  of  routine  cost. 

3.  Group  Means 

We  calculated  separate  means  of 
labor-related  and  nonlabor  adjusted 
routine  service  costs  for  each  SNF  group 
established  in  accordance  with  the 
SNFs  SMSA  (or  MSA)/NECMA  or  non- 
SMSA  (or  MSA)/non-NECMA  location. 

4.  Components  of  Limit 

For  cost  reporting  periods  beginning 
on  October  1, 1982  through  June  30. 1984, 
for  each  SNF  group,  we  multiplied  the 
mean  labor-related  and  mean  nonlabor 
costs  by  112  percent  (see  Table  A-I). 

For  cost  reporting  periods  beginning 
on  or  after  July  1, 1984,  the  labor 
component  and  the  nonlabor  component 
of  the  freestanding  SNF  group  limit  (see 
47  FR  42894)  is  inflated  to  July  1. 1984. 
We  then  subtracted  the  freestanding 
limit  as  of  July  1, 1984  for  each  group 


from  112  percent  of  the  hospital-based 
mean  for  each  group  and  multiplied  the 
result  by  50  percent.  The  result  is  then 
added  to  the  appropriate  freestanding 
limit  as  of  July  1, 1984  to  arrive  at  the 
hospital-based  limit  in  Table  B-L 

B.  Adjustment  of  Published  Limits 

1.  Cost  Reporting  Periods  Beginning  on 
or  After  October  1, 1962  and  Before  July  , 
1,1984 

a.  Adjustment  of  Labor-Related 
Component  by  Wage  Index.  To  arrive  at 
a  labor-adjusted  limit  for  each  SNF,  we 
multiply  the  labor-related  component  of 
the  limit  for  the  SNF's  group  by  the  wage 
index  developed  from  wage  levels  for 
hospital  workers  in  the  area  in  which 
the  SNF  is  located.  (See  Tables  A-Il  and 
A-III.)  The  adjusted  limit  that  applies  to 
a  SNF  would  be  the  sum  of  the  nonlabor 
component,'  plus  the  adjusted  labor- 
related  component,  unless  the  SNF 
qualified  for  the  cost  reporting  year 
adjustment  discussed  in  item  b.  below. 

Example — Calculation  of  Adjusted  Limit 
for  Hospital-based  SNF  (A)  Located  in 
Dallas,  Texas 

Labor-Related  Component,  $79.99 

(published  in  Table  A-I) 
Nonlabor  Component,  $22.17  (published 

in  Table  A-I) 
SMSA  Wage  Index,  1.0222  (published  in 

Table  A-O) 

Computation  of  Adjusted  Limit 

Labor-related  component $79.99 

Wage  index  from  Table  A-II X  1.0222 

Labor  component $81.77 

Nonlabor  component +22.17 

Adjusted  limit $103.94 


b.  Adjustment  for  Cost  Reporting 
Year.  If  an  SNF  has  a  cost  reporting 
period  beginning  after  October  1, 1982, 
the  intermediary  would  increase  the 
limit  that  would  otherwise  apply  to  the 
SNF  by  the  factor  from  Table  IV  that 
corresponds  to  the  month  and  year  in 
which  the  cost  reporting  period  begins. 
Each  factor  represents  the  monthly 
increase  that  we  derived  by  dividing  the 
projected  annual  increase  in  the  market 
basket  by  twelve.  This  adjustment 
would  be  needed  to  account  for  price 
increases  that  occur  after  the  date  on 
which  the  hmits  are  effective. 


'  The  nonlabor  component  would  be  furtiier 
ad|uated  for  coat  of  living  if  the  SNF  is  located  in 
Alaska.  Hawaii,  or  Puerto  Rico. 


Example — SNF  (A)  has  a  cost  reporting 
period  that  begins  July  1, 1983 

The  otherwise  applicable  limit  for  SNF 
(A)  is  $103.94. 


(Computation  of  Revised  SNF  Limit 

Individual  SNF  Adjusted  Limit. $103M 

Adjustment   Factor   from  Table 
A-IV -...    X  1.05225 

Revised  Limit $108.37 

If  an  SNF  uses  a  cost  reporting  period 
that  is  not  12  months  in  duration,  a 
special  adjustment  factor  must  be 
calculated.  This  results  from  the  fact 
that  projections  are  computed  to  the 
midpoint  of  a  cost  reporting  period  and 
the  adjustment  factors  in  Table  IV  are 
based  on  an  assumed  12-month 
reporting  period.  For  cost  reporting, 
periods  of  other  than  12  months,  the 
calculation  must  be  done  for  the 
midpoint  of  the  specific  cost  reporting 
period.  The  SNF's  intermediary  will 
obtain  this  adjustment  factor  from 
HCFA  central  office. 

2.  Cost  Reporting  Periods  Beginning  on 
or  After  July  1, 1984 

'  a.  Adjustment  of  Labor-Related 
Component  by  Wage  Index.  To  arrive  at 
a  labor-adjusted  limit  for  each  hospital- 
based  SNF,  we  add  the  labor-related 
component  of  the  limit  and  the  labor- 
related  component  of  the  A&G  add-on 
for  the  hospital-based  SNFs  group  and 
multiply  the  sum  by  the  wage  index 
developed  from  wage  levels  for  hospital 
workers  in  the  area  in  which  the 
hospital-based  SNF  is  located.  (See 
Tables  B-II  and  B-IIL)  To  arrive  at  the 
nonlabor  limits,  we  then  add  the 
nonlabor  component  of  the  limit  and  the 
nonlabor  component  of  the  A&G  add-on. 
The  adjusted  limit  that  applies  to  a 
hospital-based  SNF  would  be  the  sum  of 
the  labor-adjusted  limit  and  add-on  and 
the  nonlabor  limit  and  add-on  unless  the 
facility  qualifies  for  the  cost  reporting 
year  adjustment  discussed  in  paragraph 
c.  below. 

Example:  Calculation  of  Adjusted 
Limits  for  Hospital-Based  SNF  (B) 
located  in  rural  Arkansas: 

Labor-Related  Component  (published 
in  Table  B-I);  Nonlabor  Component, 
(published  in  Table  B-I);  Labor-Related 
Component,  Hospital-Based  SNF  A&G 
"add-on"  (published  in  Table  B-I); 
Nonlabor  Component,  Hospital-Biased 
SNF  A&G  "add-on"  (published  in  Table 
B-I):  Non-MSA  Wage  Index  (published 
in  Table  B-II). 
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Computation  of  Adjusted  Limit 


Labor-reluled  component. 
A4G  "add  on" 


$61.14 
+1.77 


$62.91 
Wage  Index  from  Table  B-I1.„ x.778e 

Adjusted  Labor  Component S48.99 

Nonlabor  component +12.81 

Nonlabor  component  A&G  add- 
on    +  .42 


Adjusted  limit . 


$62.21 


b.  Adjustment  for  Cost  Reporting 
Year.  If  a  facility  has  a  cost  reporting 
period  beginning  after  July  1, 1984  the 
intermediary  would  increase  the  limit 
that  would  otherwise  apply  to  the 
hospital-based  SNF  by  the  factor  from 
Table  B-IV  that  corresponds  to  the 
month  and  year  in  which  the  cost 
reporting  period  begins.  Each  factor 
represents  the  monthly  increase  that  we 
derived  by  dividing  the  projected  annual 
increase  in  the  market  basket  by  twelve. 
This  adjustment  is  needed  to  account  for 
price  increases  that  occur  after  the  date 
on  which  the  limits  are  effective. 

Example:  The  following  is  a 
computation  of  a  revised  hospital-based 
limit  for  SNF  (B).  Hospital-based  SNF 
(B)  has  a  cost  reporting  period  that 
begins  August  1. 1984.  The  otherwise 
applicable  limit  for  SNF  (B)  is  $62.21. 

Individual  SNF  adjustment  limit ....        $62.21 
Adjustment  factor  from  Table  B- 
IV X  1.00283 


Revised  Limit . 


$62.39 


If  a  facility  uses  a  cost  reporting 
period  that  is  not  12  months  in  duration, 
a  special  adjustment  factor  must  be 
calculated.  This  results  from  the  fact 
that  projections  are  computed  to  the 
midpoint  of  a  cost  reporting  period  and 
the  adjustment  factors  in  Table  B-IV  are 
based  on  an  assumed  12-month 
reporting  period.  For  cost  reporting 
periods  of  other  than  12  months,  the 
calculation  must  be  done  for  the 
midpoint  of  the  specific  cost  reporting 
period.  The  hospital-based  SNFs 
intermediary  would  obtain  this 
adjustment  factor  from  HCFA  central 
office. 

IX.  Schedule  of  Limits 

Under  the  authority  of  section  1861(v) 
of  the  Social  Security  /\ct  and  section 
2319  of  Pub.  L.  98-369.  the  following 
group  per  diem  limits  would  apply  to  the 
adjusted  SNF  inpatient  routine  service 
costs  reimbursed  under  Medicare  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1982  and  before  July  1, 
1984  (spe  Table  A-I)  and  cost  reporting 


periods  beginning  on  or  after  July  1, 1984 
(see  Table  B-I}.  Medicare  fiscal 
intermediaries  would  compute  the 
adjusted  limits  for  SNFs  using  the 
methodology  set  forth  in  this  notice,  and 
would  notify  each  SNF  of  its  applicable 
limit.  These  limits,  as  adjusted  by  the 
wage  indexes  in  Tables  A-II  and  A-III 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1982  and  before  July 
1, 1984  and  Tables  B-II  and  B-III  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1984,  and  the  cost  reporting  year 
adjustment  factors  in  Tables  A-IV  and 
B-IV.  Table  B-IV  would  remain  in  effect 
until  replaced  by  a  revised  schedule  of 
limits  published  in  Hnal  in  a  notice  in 
the  Federal  Register. 

Table  A-I.— SNF  Group  Limits 

(Co«l  rapofting  pahod*  beginrang  on  or  tlM  Oct  1.  19M 

and  be<ora  July  1.  1964] 


Localian 

raWad 

Nofiltbor 
compo 

ooiiipufisnl 

Ho«pilal.t)M8d:< 

SMSA „ 

NorvSMSA 

$7999 
68  92 

S2217 
1S29 

■  The  nonlabor  portion  ol  (he  lirnte  hx  SNFs  localed  in  the 
States  of  Alaska  and  Hawaii  and  the  commonweatth  of 
Pueno  Rico  «nll  be  increased  by  the  toNotnng  costof-lmng 
adfustmenis: 

'  The  data  used  to  develop  ttie  shcadule  of  separate  limits 
tor  hospnai.based  SNFs  were  obtained  from  the  MedKare 
cost  reports  of  hosonal-based  SNFs  availaoie  as  of  Novem- 
ber 15.  1961.  |ust  as  was  done  for  the  freestanding  limits 
The  basic  hmits  methodology  is  now  the  same  as  ttiat  in 
force  as  ol  October  v  1961  (46  FR  4802e— S^tember  30, 
1981)  Tfiese  limits  were  derived  using  tne  same  methodolo- 
gy as  that  used  for  oelermmmg  tt>e  freestanding  limits.  This 
methodology  e  described  in  our  Fedcrai.  Register  publica- 
tion on  September  29.  1982  (47  FR  42894). 


Alaska 

Anctiorage „ ^ 

Another*. 

Ftctor 
1225 

1.225 

1  25 

Oahu 

Kauai _„ _. 

.    1.175 

.               1  175 

Mam  and  Lanai 

1.175 

1  175 

Hawaii  (island)..- 

Puerto  Rico „ 

1.10 
-... 1.075 

Tabi£  A-II.— Wage  Index  for  Urban  Areas 

[Cost  reporting  penods  beginning  on  or  after  Oct  1,  1962 
and  before  July  1.  1984] 


Urban  area  (SMSA) 

Wage  index 

Abilene.  TX 

8360 

Akron.  OH 

Albany  RA 

1.0997 
1  g7i2 

AfcanySchenectady-Troy.NY. 

Albuquerque.  NM _ 

Alexandn«.LA 

.9645 

1.0360 

9619 

AHoona.  PA 

10506 
1  0463 

AmwiHo.  TX 

Anaheim-Santa  An«-<jafden  Grove.  CA „    . 

Anchorage.  AK 

.9449 
1.2853 
1  5992 

Anderson.  IN 

9850 

Anderson.  SO 

8712 

Ann  Arbor.  Ml 

1  2883 

Annislon.  AL _              ._     _ 

8882 

AppletonOshhoati.  Wt_ 

Arecibo,  PR _ „ 

.9620 
6481 

AshevHIe.  NO _ „. 

Athens.  GA _... 

10033 
8811 

Atlanta.  GA 

Atlantic  City.  NJ . 

1  0417 

9462 

Auslon.  TX 

1.0158 

Table  A-II.— Wage  Index  for  Urban 
Areas— Continued 

(Com  raportmg  panods  begmning  on  or  altar  Oct  1.  1962 
and  before  July  1.  1964) 


Urtwi  araa  (SMSA) 


BakarsftaU.  CA „._ 

3altimof».  MO 

aangof.  ME _ 

Salon  Rouga.  LA 

Sana  Cntk.  Ml 

Bay  City.  Ml 

Baaumont-Port  ArlhwOranga.  TX .. 
BvAnQhsni,  WA 


MT 

Blton.Gt«Dort.  MS 

BmghamkiiV  NV*A. 

Brmmgham.  AL 

Bamarck.  NO 

DiOOfnngporv-fioniHi,  il.. 
BloonwigKxv  M.. 
C«y,  K) 


BoslofwLcMMi  9cocMon4.MViWiC#44twMii 

MA-NH _„ „ 

Bradanion,  Pi.  — 

** —  i*i  * 

Dtwnwn,  fVA. „.„..„..«„ 

Bndaaport.SttR*nM>lQnMli«arttunf.  CT 

Brownavilla  llartngaw  San  Baralo.  TX .*. 

Bryan^Colaga  Siaaon,  TX „ _.. 

Buffalo.  NV 

Burtmgfon,  NC...««...— «.««««.«.„„„„_.««..., 

Burlmglon.  VT...™„ „ 

Caguaa,  PR 

Camon,  OH 

Casper.  WV 

Cedar  R^Uds.  lA ■ 

Champai(|n4Jft>afM-Ranloul.  H 

Charleslon.  SO 

Charleston.  WV 

Chaftoite-Gastonia.  NO 

Charlottesville.  VA 

Chattanooga.  TN.GA 

Chicago.  IL 

Chico.  CA 

Cincinnati.  OH-KYIN 

dafkaville-Hopkinsvilla.  TN.KY 

Cleveland.  OH 

Colorado  Spnnga,  CO : . 

Colombia.  MO „ 

Columbia.  SO ..:. _ 

Cdumbos,  G  A-AL 

Cokjmbus,  OH 

Corpus  Chnst,  TX 

Cumbertand.  MD-WV 

Dallas-Fon  Worth.  TX „„. 

Danville,  VA „ 

Oavenpon.Rock  Island-Moline.  IA.IL 

Dayton.  OH _ 

Oaytona  Beach,  FL 

Decatur.  IL _ 

Denver -Boulder.  CO 

UGS  MOtnoS,  lA •..«. 

Detroit.  Ml 

Dubuque  JA _„ 

Duluth-S»4)enor.  MN-WI 

Eau  Claire.  Wl 

ei  Paso,  TX „ ;..„ „ „ 

ElkhaalN „.... 

Ekmra.  NV ., 

Enid,  OK 

Ehe.  PA 

Eugene-SpringlieM.  OR _ 

Evansv«e.  IN-KY 

Farge-Moorhead.  ND4ilN ...._ 

Fayelteville.  NO 

Fayetteville-Spnngdale,  Afl 

Ffcit  Ml 

Fkxenca.  Al 

Ftorence.  SC 

Fort  Collins.  CO _ 

Fort  Lauderdale-Holly«M>od.  FL _ 

Fort  Myers.  FL 

Fort  Smith.  AR.OK 

Fort  WaHon  Beach.  R. 

Fori  Wayne.  IN 

Fresno.  CA. ,_ 

Gadsden.  AL 

Gainesville.  FL 

Gahreston-Texas  City.  TX 

GaryHammorxl-East  Chicago.  IN 

Glens  Fans,  NY 

Grand  Forks.  ND-MN 

Grand  R^wte.  Ml 


Wage  mden 


1  1813 

1  1352 

9422 

9906 

10366 

•10658 

9407 

'9181 
8639 
.9762 
8379 
9463 

10023 
9430 
9166 

'9100 

10565 

1  1367 
'9296 
•8983 
1  1904 

.9784 
8228 
9938 

8785 
'9554 

.6007 

9637 
'10638 
>941B 
10359 
10333 
10869 

.9767 
10694 

9965 
1.2013 
10613 
10959 

.8519 
1.2149 
10890 
1.1961 

.9874 

.9195 
1.0603 

.9762 

.9221 
10222 


.9812 

1.1240 

.  .8804 

'10023 

1.1952 

10597 

1.2516 

.9665 

.9252 

.9102 

.8765 

■9100 

1.0249 

.9247 

.9804 

.9554 

1.0438 

1.0057 

■8618 

.8155 

1.1849 

.8223 

.8445 

.9121 

1.0630 

.9389 

9318 

■7921 

.9222 

1.2345 

9316 

.9496 

10940 

1  1438 

9078 

.8671 

.9905 


BEST  COPY  AVAILABLE 
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Table  A-tl.— Wase  Index  for  Urban 
i      Areas— Conteued 

(Oo«lfWd1lng|Mnod(tagim)ing«norallwOcL  1.11 
and  ba«MJUy  1.1984] 


.-,  -ii 


i(SMSA) 


GfMl  Fm».  MT.. 

Gr««l«y.  C0_ 

eraan  Bay,  Wl.. 


fluaanrtora  Wiailuii  Oalaiii  I  »yli  golnl.  WC  - 

Otaannillc  Spartanbuta.  SC 

.MO .._ 


HaoMllon-MMMalown,  0H„ 
HanMM>g,PA.. 


Harttont-Naw  Briiaffi-Bnaioii»  CT.. 
HteHi^,  NC I      •  I  »...    -11 

HonoMu,  Ml —««„«„«„ 

Houalon,  TX 


HunMngton-AaMand.  WV-KY-OH. 

rwil§vW<,  AL „„ .■■M.....M...I 

111  ill  ■  I —-   ikj 

wiOmnafiOm^  IN  ...„„„„„«.„„...„ 

kma  Oly.  V^ 

Jacktoo.  Ml 

Jackson.  MS «™. 

vSCRSORVMS,    rL r-rmum ..i 

■McHSonvvw*  NC  ■< 
JanwSVMv'OvlOlIt  wn .. 

JaiaayCay,  NV. 


Johnaon  Ca^hKingiparweHMal,  TN-VA- 

.PA 

Jopiin.  MO. 


Wagalnd» 


KalainaMivPortaga.  ML 

Kankakaa,  IL 

Kanaaa  CNy,  MO«&__ 

Kan(Mtw.WI 

Klaan-Tanpla.  TX 

Knomila.TN 

KotaiM.  IN 

LaOoaaa.  M.J 


LaiayaMa.  LA.. 

LMiiaMa  Waal  Lalii  idi.  W , 

Lalia  Chart**.  LA _ 


PA.. 


Laredo.  TX 

LaaO««ai^NM„ 
Laa  Vagaa.  NV... 


LawknOK.. 


.ME- 
Laidnglon-Fiyana.  KY.. 
UmakOH.. 


Lincoln.  NE. 

LJUa  Rock^toMi  UMa  Rock.  AR..„ 

Long  BrandtAataay  Parti.  NV 

LonjKlaw.  TX 

Loraifv€)yrl«,  OH.. 


Loa  Angalaa-Long  BaacM 

LouiavWe.  KY-IN 

Lubboeli.T)( 

LyncHbuTfl.  VA 

Macon.  GA...^ 

Madhon.  WU_ 


Manctwstar-Natlwa.  NH 

MansfleW.  0« 

Mayaguez.  PR 

McANen-Phair-Edintiurg,  TX .. 
Medtord.  OR 


Melbouma-Tllusville-Cocoa,  FL . 

MwnpNs.  T^4-AR■MS _ „ 

Miami,  FL 

Midland,  TX ^ 

Milwaokea,  Wl '. 


MmneapoHa-ST  Paul.  MN-WI . 

Mobile.  AL..., 

Modesto,  CA. 

Monroe,  LA., 

Uonlgontefy.  Al 

Muocie.  IN..., 


Muskegon-Muskegon  Haighta.  Ml 

Nas»>villeD»v>dson.  TN ,,^,7,^ , 

Nassau-SuHolk.  NY 

New  Bedlo»d-Fall  Rivef,  MA _. 

New  Bfunswicli- Perth  AmboySayreville.  NY 

New       Haven-Weslhaven-Wateibuiy-Mariden, 

CT.,._ „ „ 

New  Londof»4tlonnch,  CT 

New  Odeans,  LA 

New  Yorti.  NY-NJ _ 

Newarti.  NV 

Newark,  OH 

NewburgMAddWown,  NY 

Newport  Nows-Hamplon.  VA 


•.94W 
•1.015H 

VOIOC 
.»4«< 
.860: 

liMI 

\xaot> 
i.oeof 

I.ITW 
«50(' 

1.1867 

1.1222 

jaSi' 

.8827 

1.0551 

i.iau 

'1.0561 
J19S 

.9777 
'M6t 

.89i; 

1.136C 
J97£ 

1X)64i 
.896f 

1.2181 

.9784 

.9e4C 

•1.1138 

.9185 

Joe? 

1.0083 

>.9406 

1/)077 

3257 

.9204 


1.0762 
1il718 
'8631 
'7733 
1.2134 
>Jf78 
'.9619 

>je7a 


14)390 

.9347 

1.0469 

1J>278 

J757 

1.0438 

1J174 

1.0632 

.8036 

J747 

.9431 

1.0454 

9762 

.8359 

.5902 

.8269 

.9967 

.9652 

1.05S4 

1.1623 

'1.0057 

1.0561 

1.0099 

.9490 

1.0548 

.9324 

.9685 

•9695 

.9806 

1.0496 

1.2886 

.9922 

1.0618 

1.0904 
1.0930 

.9642 
1.3979 
1.2061 

.9595 
1.0483 

.9259 


Table  a-«.— Waqe  Index  for  Urban 
Areas— Continued 


{Geal 


.onocaltaf  OoL  1.  MW 
and  betor*  A^  1. 1964} 


(Mian  area  (SMSA) 


Nortolk-Vhginia  Beacn-Portsmouth.  VA-NC . 

Hnrthaaal.  Pemaytvania 

OeMw  FL 

Odaaaa.  TX 

OMatama  Oly.  OK 

Olyiapia.  WA 

Omida,  NE4A 

Orlande.  Fl 


KY.. 


OhwrI^M  Valay-Vanbaa.  CA. 
Panama  CMy,  FL .. 
Pailiarabi«g4i«wia«a.  WV-OH_ 
t  PoM,  MS. 


PalaraonOmon-Paiaalc.  NJ. 

FL...- 

,  N 


Petaraburg-Hopewal.  VA.. 

PMadaMHa.  PA-NJ 

Phoanix,  A2 

Pina  BMf.  AH 

Pillaburgh,  PA. 


PR- 


Portland.  On-WA 

Partanm«»Oa«*r-Rocliaalar,  NHME- 

Poughhaapaia.  NV.. 


Pwmidanca  Wwwldi  Pa«>icli*L  Rt, 

Provo-Oram,  UT 

Puabto.  00 


PA 


Raddkig.CA, 
Rcno^  NV ...... 


fl i n fci I ■  n  f<   y  .1  ■■  ■  ■■  ■  J^i     tAlA 

nICnwnO-nOnnwWCK,  WA». 
VA 


Rwanid»-San  BamardbioOilaflo.  CA . 

Roaneka,  VA 

nochaatar.  MN 


NY.. 

RocMord.  IL 

Rook  HM,  8C- 


Sacraifianio,  CA.. 


81.  Ckwdl  MN . 

Si  Joaapti.  MO 

SI  UXua.  MO-IL 

SaMm.  OH ..-...»., 

waviaa— «waiKiaHMoniaray,  ua  > 
sBWDury  uonooro;  Nu — —....... 

San  Lake  Oly-Ogdan.  UT 

San  Angato.  TX 

San  Antonio,  TX 

San  Diaga  CA. 


Wage  index 


San  FrancKcoOaklMdl  CA.. 
San  Jose.  CA.. 
San  Juan.  PR,. 


Sanu  Barbara-Santa  Marta-Lotnpoc.  CA.. 

Santa  Crui.  CA 

Santa  Rota.  CA .__. 

SarasolB.  FL.. 


Savaiwiah,  GA 

SestOe^varaO.  WA- 

Sbaron,  PA 

Sneboygan.  Wl 

SbemianOaniaon,  TX-- 

Shreveport.  LA 

Sioux  City.  tA-NE 

Sioux  FaHt.  SO.. 
SoulbBend.  IN. 
Spokane.  WA . 
SpnngfiekJ.IL. 


Spnnglield,  MO .. 
SpnngliekJ.  OH.. 
Spnngfield-Chicopee-Holyoke,  MA... 
Suie  Cotaga.  PA.. 


SteubenviHe-Weirton,  OH-WV.. 

Stockton.  CA 

Syracuse.  NY _. 

Tacoma.  WA 

Tallahasse.  FL 

Tampa-St  Petersburg,  FL 

Terre  Haute.  IN 


Texarkana-TX-Texarkana,  AR_ 

Toledo.  OH-MI 

Topeka.  KS...._ 

Trenton.  NY 


1JI327 
1.0447 
'.Mia 


1.0161 
•1.0640 


•8803 
1.4060 
■8856 
1.0064 
•1.1283 

.9236 
1.1136 

J927 
1.1841 
1.1429 
•.7832 
1.1494 
1.0336 

.7832 
1.0113 
1.1208 


1.1148 

1.0384 

.9406 

1MS« 


1.0364 

1.0882 

1.0671 

'1.3337 

.9678 

.8378 

1.2201 


10438 

1.0571 

1.0560 

.9181 

1.2130 

1.1289 

.8638 

1.0264 

1.0394 

1.0834 

1.2317 

1.0402 

.8370 

M21 

.9595 

1.2334 

1.3337 

1.3264 

.6606 

1.1107 

11364 

1.4336 

1.0096 

.9740 

1.0467 

1.0046 

MtO 

.8679 

1.0540 

.9875 

•242 

.8157 

1.1020 

11235 

.0879 

1.0412 

1.0296 

•1.1383 


1.3466 
1.S182 
1.0720 
'9462 
1.0086 
.0060 
t.176V 
1.1421 
1.0783 
1.0906 


Table  A-tl.— Wage  Index  for  Urban 
Areas— Cominued 

fOaalrapartngpenodsbegnxngonor^tarOcL  1,11 

andbekxe  Jiiy  1.  1964] 


Ufbani 


i(SMSA) 


TucaoaAZ 

TulH.  OK 

Tiacateoaa.  AL 

T>Nr,  TX ,_ 

U8c»AtNne.  NY 

VHaj^FarteW  Napa.  CA 

Mdoria,  TX - 

Mnaland  kNkfiaa  Oiidyuluii,  NJ., 

WaaHa-Tutare^tinarvila.  CA 

Vllaeo,  TX 

Waahkiglon,  OOMO-VA 

Waiartoo<Mar  Fal*,  lA ... 

Waaaau,  Wl : 

West  Pakn  BeadvBoca  Raton,  FL 

Wheeling.  WV-OH 

WIcMla,  KS 

WkMa  Falk.  TX „.. 

WWiamaport.  PA 

W«ming>ui>.  DE-NJA© 

WHminglon.  NC .- - 

Wtorcetter-Filchbufg-Leoniintler.  MA-- 

YaMlW.  WA 

Yorti,PA 

YounOHown-Wamn.  OH 

Yuba  Oly.  CA , 


Wagendsx 


1J0220 
1.0364 


Mm 
isrea 

t.007« 

1.4487 

J347 

1.1900 


.9897 
9953 

t4>412 
.8576 
.9690 

1.1002 
.9006 
.9943 


1.0110 

i.tsei 

1.1263 


■  Approadmale  vakie  for  area. 

Table  A-III.— Wage  index  for  Rural  Areas 


(Coal  raporting  panoda  be^nnng  on  or  aNar 
and  before  July  1,  1964] 

M.1,  M8e 

Rural  area  (non-SMSA) 

Wage  index 

AlihaiM 

.8167 

Aiaalia 

1  4136 

Aiimna 

S100 

*^tita*  ...     

7912 

CmMnrlm     :  -  "  1 

1i>663 

8515 

1X)656 

nnkl  iMin 

9406 

Fknif                            

.9060 

Gamgia 

.8586 

iMwaM  „.    ... 

1.2662 

ktfhO 

J881 

mnnim 

4886 

biKana 

4826 

Inmm 

•8206 

Kanaaa 

4606 

K<»a>rky 

U'l'i'i-a 

4616 

Mainn                  

A^^M^^^ft 

4828 

Ma«ia<4«mM< 

14870 

Mtebigan __ 

1jO«7I 

4275 

««ll!l|||l)pl            

411* 

UM>ni>l 

4478 

MnnUna  

4803 

•^ftbraitia  M< 

n«6 

Nevada _ _    _.       .          __     ._. 

8741 

14462 

8668 

9235 

Noo  Vnik            

4070 

North  Carotna..     . 

4810 

North  (>|liOM     

DMn 

8886 

'•"■■■•■— f 

4625 

□ragnn 

Pncmoytwanla 

14428 

PuannRir^ 

4438 

"^'Ti^  ifia-ii        , ,     , 

*8628 

South  Caroline .   _.    _     . 

SrumrMuiu                            

4184 
7738 

Tannessee _,. ,,,.    

.7887 

Tbxji*                                ,,„..,   .... 

4148 

Ituih 

4088 

Vkginia    

448* 

■VafihmgKm 

4469 

IMazl  Ua^iif 

4286 

WiUmnnn                   ,. 

4281 

Wyoming __ 

4782 

'  Approximsle  vahie  lor  area. 
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Table  A-IV  — Cost  Reportino  Year 
Adjustment  Factors* 

(Com  ftponing  penodi  tM^nnmg  on  or  alMr  Oct  1.  1902 
and  betara  Juty  1.  1M4] 


N  •  SNF  COM  npoftng  pMiod  begin*— 

Ttw 
•dluttnwnl 
ttetonm'— 

No».  1.  1982 

1  OOSTS 

Ok.  I.  i9at __    _.. 

1 01150 

Jtn.  1.  1983 __.    _ 

1  0172S 

F*.  1    I«M                           

102308 

M»  1   lOKI 

1.02882 
1.03479 
1040S8 

Aer  1    IflKI 

Itayl    1983 

■kml   19B3 

1.04M2 

Tabue  A-IV.— Cost  REPORTl^4G  Year 
Adjustment  Factors*— Continued 

[Coal  laporting  panoite  bagjnning  on  or  alMrOct  1,  1982 
and  baton  July  1.  1904] 


N  a  SNF  coat  raponing  pariod  bagkw- 


July  1.  li83.... 
Aug.  1.  1983... 
Sapt  1,  1983.. 
Oct  1.  1983... 
Nov.  1,  1983... 
0*0.1.1983- 
Jan.  1. 1984... 
rab.  1.  1984... 


Tha 

SOJuMTMnl 
iMlorai*'- 


1.0S22S 
1.05808 
1.06392 
1.06975 
1.07556 
1.08141 
1.08724 
1.09307 


Table  A-IV.— Cost  Reporting  Year 
Adjustment  Factors*— Continued 

(Coal  raponmg  pariods  beginning  on  or  alter  Oct  1.  1982 
and  belora  July  I.  1964] 


If  a  SNF  cost  reporting  period  begins— 


Mar.  1,  1984... 
Apr.  1.  1964... 
May  1.  1964... 
June  1.  1964.. 


109690 
1.10473 
1  11056 
1  11639 

Baaed  on  proiacled  market  basket  irrflalion  rate  ol  6  9 
percent  and  70  percent  for  1963  and  1964  reapectivety. 
These  adiustmem  factors  are  subiect  lo  change  based  on 
later  eeamales  ol  cost  maetaes. 


The 
adiustment 
factors  »'— 


A«««a  A-l.— OewATWH  of  "Market  Basket"  Index  for  SNF  Routine  Sehvtce  Costs  (Cost  Reporting  Perkx)S  Beginning  on  or  After 

October  1 ,  i  982  and  Before  July  1 , 1 984) 


CMagoiy  of  ooaia 


OViar  busmess  service*.. 


Onipi_ 


61 J8 
9.71 

7.02 
SJ6 


4.97 
4.87 
3.40 
1.40 

^2^ 


(1980-1984) 


DRI-CFS 


l^fl~^^Bw 


DRI-MM 
ORI-CFS 
ORMIM 


ORI-CFS 
ORI-CFS 


Price  variable  ueed 


Percentage  chwiges  in  average  howly  earning*  o(  emptoyees  m  nursing  and  personal  cars  facility  (SIC  805) 

Source:  U.&  Oept.  ol  Labor.  Bureau  of  Labor  Sutislics.  £nvlormanl  and  Earnings  (monthly). 
Processed  foods  and  feeds  component  of  producer  pnce  index   Source:  U.S.  Oept  of  Labor.  Bureau  of  Labor 

SMia)K%.  Mont)ly  Labor  Raview. 
Food  and  beverage  component  of  Consumer  Price  Index,  all  urban.  Source:  U.S.  Oept.  of  Labor  Bureau  of  Labor 

Statiaac*.  MoMNy  Labor  flamem. 
Supplainents  to  wagea  and  sataries  per  snrker  In  nonegncuNural  estabkshments.  For  supplements  to  wages- 

SourorUS.   Oept   of  Commerce.   Bureeu  of  Economic   Analysa.   Surwy  ol  CiMnnI  Busmoss^   For  total 

emptoyment-Source;  U.S  Oept  of  Labor.  Bureeu  ol  Labor  Statistics,  Employmanl  and  Earnings  (monthly). 
*•  i™P*'*  P***  deltator-consumption  of  luel  o4  and  coal  (derived  (rom  luet  oil  component  of  Consumer  Pnce  Index). 

Source:  US  Oepartment  of  Commerce.  Bureau  ol  Economic  Analysis.  Suney  ol  Currertt  Buanesa.  (monlhty) 
a  Imptat  pnce  de«alor.consumer  of  electnaty  (denved  Irom  eleclncily  component  of  Consumer  Pnce  Index). 

Source:  US  Oept  of  Commerce  Bureau  of  Economic  Antfysis. 
C.  Imptat  pnce  deflator  for  nalural  gas  (denved  Irom  utiMy  (piped)  gas  component  ol  Constmer  Pnce  Index). 

Source:  Same  as  electncity  sbove 
0  Water  and  sewege  menienance  component  of  the  Conaumer  PrK»  Index.  Soixce:  US  0«pL  of  Labor  Bureau  of 

Labor  Statiakcs.  Monthly  Labor  Review 

*''JI!I!L5°"**^  •'*•  '"'**•  ""  "'**^  5<*«"-  "^  O""*-  "^  La'»''  8ura«i  of  Labor  StaVstic*.  UomtHy  Labor 


Services  component  of  Consumer  Price  Index.  a«  urtMn.  Source:  US  Oept  ol  Labor.  Bureeu  of  Labor  Slatislics. 

Uomhfy  Labor  Review 
*"••""  Consumer  Pnce  Index.  aN  urbaa  Souree:  US  Oept.  of  Labor.  Burewi  of  Labor  Statislics.  Monthly  Labor 


Pharmaceutical  preparations,  ethical  component  of  producer  price  index.  Soiree:  US.  Oept  of  Labor  Bureau  of 

Labor  StatalKS.  Producer  Pnces  and  Pnce  Indexea,  (monthly). 
Physeian  senices  component  of  Consumer  Pnce  Index  lor  al  wban  consumers.  Souree:  U.S.  Oept  of  Labor 

Btveau  of  Labor  StalstKS.  Monthly  Labor  fionew. 


^^V^'^^n>^>^^SS^1L^!^J^:fTSJ'^2!l^^  "^  ""S"*^.  '^  **  DHEW-Nabonal  Center  hx  Health  Stotstics  (NCHS)  Nattonal  Nursing  Home  Sun«ys 

?!  ^^^HS^  %.7^;^izs%ssi^'!^i^  ^s^S^^^f^.'rs.^  i^^^^ir^Hon^sor^.  ^^^^.p^T;^ 


(NNHS) .. 

PHEW.  NCHS  Hatonal 

A  Laspeyres  pnce  ndsx 
roufene  service  cost  wnghtt 

irragMs  and  vice  versa.  -      ---.- 

•  wi^SS^toa!SS2S:i^i:^'^!:St^S:^'^Si:^^t!iSj^  823).  1750  K  Sti«et  N.W..  Washmgton.  O.a  20006 
unt-ma  raters  to  DaU  Hesouncas.  Inc..  Trandtong  (782).  29  Hartvrell  Avenue.  Lexington.  Massachusetts  02173 


Al»PENOIX  A-ll.— SMSA/NECMA  CONSTITUENT 

Counties 

(Cost  repodmg  periods  beginning  on  or  after  Oct  1,  1962 
and  before  July  1.  1984] 


SMSAi 


ConsMuent  counties 


Rapid  City.  SO .. 


Aivtemn  ST. 

Aiarihn,  PO              

Aredbo  Muraopio.  Camuy 
Munidpio.  and  HatMo  Mun- 
iapio. 

Clarke.  Jackson.  Madnon, 
and  Oconee 

AMMMl  fSA 

nrth^mrll   WA 

Benton  Harbor.  M(__„„™..™„ 
HrenMru-m,  WA        

Natrona. 

AAemarte.                Fluvanna, 

Greene,  and  Charlottesville 

City. 

Casper  WY 
niMlnna«a>  tf  A 

Chico.  CA. 

Cumberland.  MO-WV.. 


Oanvito,  VA 

Florence.  SC 

Fort  Walton  Beach.  FL.. 

QIans  Fans.  NY...„ 

Hagarstoem,  MO 

Hiekory.  NC 

Jacksonville.  NC 

Jopkn.  MO 

Medford.  OR 

OH 


Nee^Kirgh-Middletown,  NY„ 

Ocala.  FL 

Olympia,  WA. 

Reddwig.  CA -„_„„.„. 

Rock  HHI,  SC 

Salisbury-Concord.  NC 

Sh«oa  PA 


Sftalx)ygan.  tWI ......™«„...... 

Stale  CoMege.  PA 

Victona.  TX 

Visalia-Tulare  PortorvWe.  CA.. 

Wausau,  Wl „„ 

Vuba  City,  CA._„ 


Butte. 

Alegany   (MO)   and  Mineral 

(WV). 
Ptttsyfvania  and  OanvMe  Qty. 

Ftorence. 
Okakxisa. 
Warren  and  Washmgtoa 


Alexander  and  Cataefba. 

Onatow. 

Jasper  and  Newton. 

Jackson.        * 

Licking. 

Orange. 


Thurston. 

Shasta 

York. 

Cabarrus  and  Rowan. 

Mercer. 

Shet>oygan. 

Centre. 

Vk:«oha. 

Tulare. 

MaraOxxi. 

Sutter  and  Yuba. 
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NECMA 


ConMbenl  counliaa 


NwrNECMA-a 


BMigor.ME 

Burtinolpn.  VT 

Portamoulh-Oover-Rochastar. 


CNItafidsn. 

Rodongham  (NH).   Siranord 
(NH).  and  York  (ME). 


RMtMd  NECMA  OMnMew 


BoMoiylomH-BnxMon- 

Eaaai  (MA).  Middtoaex  (MA). 

Norfolk  (MA),  SuHok  (MA), 

and    Suffolk    (MA),    and 

Ptymoulfi  (MA). 

Hartford,  Middleaci.  and  Tol- 

CT. 

land 

ManctiaMer-Naahua;  NM 

HMtboitMigh. 

Portland.  ME 

Briatol.     KaM.     Providenca. 

PrOMdanoe-WanMick- 

Pawtucket,  Rl 

and  Waahmgfon.    ' 

Table  B-ll.— Wage  Index  for  Urban 
AREAS'-ContifNjed 

(Coat  raporling  panodt  baginnng  on  or  after  Juty  1.  1964] 


Urban  araa  (MSA)  (conttituani 
county  aquivManta) 


Table  B-I— SNF  Group  Limits 

(Coat  raporlinii^arlDds  baginnng  on  or  alter  July  1. 1964] 


Location 


HoapitaHMaed: 

MSA: 

urn 


AAG  addon.. 

Non-MSA: 

Unm 

AAG  addon.. 


oompo- 


S66.7e 
2-37 

M1.14 
1.77 


compo- 


$17.12 
.54 


'  The  nonlabor  portion  of  the  limin  lor  SNFs  located  m  the 
Stale*  01  Alaska  and  Hawaii,  the  Commooweami  ol  Pueno 
Hico.  and  the  Virgm  Islands  \mM  be  ncreaaed  by  the  foltowing 
coat-ol-living  adiusimems: 


Location 

Adiust- 
mant 
factor 

Alaska:  Al  k>cations 

Hawaii: 

Oati*. „ . 

1.2S0 

1.200 
1  175 

Kauai 

Maui  and  Lanai _. 

1.200 
1.200 

'   MalOkai .:..._ 

Hawaii  (island) „   

Puerto  Rico 

1.100 
1  100 

Virgm  Mandt: 

St.  Cnjix .; 

St.  Thomas  and  Si  John 

Table  B-ll.— Wage  Index  for  Urban  Areas 

(Cost  reporting  penods  beginning  on  or  alter  July  1,  1964] 


Urban  area  (MSAi  (constituent  counties  or 
county  egunaiems) 

Wage  Index 

Abilene.  T 
Taytof,  1 

Aguadtfla. 
Aguade. 
Aguadilli 
Isabella. 
Moca.  R 

Akron.  OH 
Portage. 
SumnK. 

Albany,  S/ 
Oougher 
Lee.  GA 

Albany-Scf 

X 

rx 

PR 

.5423 

PR 
>.  PR 

PR 
R 

OH 
OH 
k 

■8662 
9060 

ty.  GA 

tenectady-Troy.  NY 

Albany. 
Green,  fi 
Montgon 
RenssaU 
Saratogi 

MY                                                  " 

lY 

lery,  NY 

ler,  NY 

.NY 

Schenectady.  NY 
Afcurquerque.  NM 

BemaNto.  NM 
Alexandna.  LA....... 

Rapides.  LA 
Altoniown-Bethlehem.  PA-NJ- 

Warren.  NJ 

Carbon.  PA 

Lehigh.  PA 

Northhampton.  PA 
Atton-Branite  City,  IL 

Jersey,  IL 

Madison,  IL 
Altoona.  PA. 

Blair.  PA 
Ainarlio*  TX  ..„....™ 

Potter.  TX 

Randall,  TX 
Anaheim-Santa  Ana,  CA 

Orange,  CA 
Anchorage.  AK 

Anctwrage,  AK 
Anderson,  IN . 

Madison.  IN 
Arxlerson.  SC _ _ 

Anderson.  SC 
Ann  Aibor.  Ml 


Wage  Index 


Wastenaw.  Ml 
Anmston,  AL 

Calhoun,  AL 
Appleton-Oshkotft  Naana^  Wl . 

Cakmet,  Wl 

Outagamie,  Wl 
V    Wmnobago,  Wl 
*i«c*o.  PR : 

Arecibo.  PR 

Camuyi  PR 

Hattfto.  Pf^ 

Ouebradikas.  PR 
Asheville,  NC „....n.„^. 

Buncombe,  NC 
Athena.  GA 

Clafke.  GA 

Jackson.  GA 

MadMoiv  GA 

Oconee.  (lA 
Atlanta.  GA 

Barrow.  GA 

Buttt.  (lA 

Cherokee.  (jA 

Clayton.  GA 

Cobb.  GA 

Coweta.  GA 

De  Kalb.  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth.  GA 

Fulton,  GA 

Gwinnett.  GA 

Henry.  GA 

Newton,  GA 

PauMing,  GA 

Rockdale,  GA 

Spakling.GA 

Walton.  GA 
Atlantic  City.  NJ 

Atlantic.  NY 

Cape  May.  NY 
Augusta.  GA-SC 

Cokjmbia,  GA 

McOuftie.  GA 

Richmofxl.  GA 

Aiken.  SC 
Aurora-Elgin,  IL 

Kane.  IL 

Kendall.  IL 
Austin,  TX 

Hays.  TX 

Travis.  TX 

Williamson.  TX 
Bakersfield.  CA 

Kem.  CA 
Baltimore.  MD 

Anne  Arundel.  MO 

Baltimore.  MO 


1.0578 

.9674 

1.0665 

jese 

1.0604 
1.0167 

1i407 

1.5915 

.9792 

.6605 

1.1886 
.6623 
J6S2 

.5717 
.9551 

j6eo 

.9489 


1.0663 
.9723 

10067 

1.0846 

1.2157 
1.0471 


.Table  B-ll.— Wage  Index  FOR  Urban 
Areas — CofitkHied 

(Cost  reporting  penods  begmnmg  on  or  alter  July  1,  19641 


Urban  area  (MSA)  (oonatMuant  oounkes  or 
county  equivalsnta) 


BaMmora  Oty.  MO 

Carrol.  MD 

Hvford.  MO 

Howard,  MO 

Queen  Annas.  MO 
Bangor.  ME 

Penobscot  ME 
Baton  Rouge.  LA 

Ascension,  LA 

East  Baton  Rouge.  LA 

Lwmgston.  LA 

West  Baton  Rouge.  LA 
Battle  Creek.  Ml 

Calhoun.  Ml 
Beaumont-Port  Arthur,  TX- 

Hardm,  TX 

Jefferson.  TX 

Orange.  TX 
Beaver  County,  PA 

Beaver,  PA 
DoMmgham.  WA.. 


Whatcom,  WA 
Benton  Harbor,  Ml 

Bamen.  Ml 
Bergen-Passaic,  NJ 

Bergen.  NJ 

Passaic,  NJ 
Biftngs,  MT 

Yellowstone.  MT 
Bikno-Gultport.  MS 

Hancock.  MS 

Hamson.  MS 
Bmghamton,  NY 

Broome,  NY 

Toga,  NY 
Birminghaitv  AL—... 

Bloum.  AL 

Jefferson.  AL 

Samt  CMr.  AL 

Shetiy.  AL 

Walker,  AL 
Bisrtwck.  NO 

Burleigh,  NO 

Morton.  NO 
Btoommgton,  IN 

Monroe.  IN 
Bk)omington-t4ormal,  IL.... 

McLean.  IL 
Boise  City.  10 

Ada,  10 
BostorvLawrence-Salem-Lowell-Brockton,  MA. 

Essex.  MA 

Middlesex.  MA 

Nortolk,  MA 

Plymouth,  MA 

Suffolk.  MA 
BouWer-LongmorH,  CO 

BouWer.  CO 
Bradenton.  FL _.. 

Manatee.  FL 
Brazoha.  TX 

Brazoria.  TX 
Bremerton.  WA. 

Kitsap,  WA 
Bndgeport-Stamlord-Noniiralk-Oanbury,  CT 

FairfieM,  CT 
Brownsville-Harlingen.  TX _... 

Cameron.  TX 
Bryan-College  SUtion,  TX  .„ 

Brazos,  TX 
Bulfato.  NY _ 

Ene,  NY 
Burlington,  NC „„ „ 

Alamance.  NC 
Burlmglon.  VT „_ 

Chittenden,  VT 

Grand  Isle.  VT 
Caguas,  PR .'. 

Caquas.  PR 

Guratxj.  PR 

San  Lorenz.  PR 

Aquas  Buenas.  PR 

Cayey.  PR 

Cidra.  PR 
Canton.  OH ..„ _ 


.9456 
1X>470 

1.0115 
1.04S0 

1.1627 

1.0895 

6588 

1A241 

■  J947 
.6685 

M61 

.9912 


.9675 
■.9327 

1.0063 
1.1213 


'  9656 

8640 

'  9478 

1  1476 

.9413 

9517 

.9927 

.8756 

•9645 

.5573 


.9516 


Federal  Ragbter  /  Voi.  Sq  Nqy^  /  Friday.  November  2g,  1985  /  Notices 


Table  B-)I.— Wage  Index  for  Urban 
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Table  B-II.— Wage  Index  for  Urban 
Areas— Continued 

lOoM  uportm  pariodn  baginnng  on  or  alMr  July  1. 1964] 


Table  B-II.— Wage  Index  for  Urban 
Areas— Continued 

[Cod  raporting  pahod*  twginning  on  or  atlar  July  1,  1964] 


Urtan  ma  (MSA)  (oomMmM  eoMttn  or 

wagakidiK 

oouwy  eauiiiMent 

«IM«*Me« 

Urban  area  (MSAl  (consMuanl  counUee  or 
county  equwelents) 

Wage  fcidex 

CvTal.OH 

Roeki«all,TX 

MMttvFL 

Saak.OH 

nt"i  «*"  u* 

'.6723 

St  Lube,  FL 

ranfim  wv 

'JB12 

Oan««e  CMy.  VA 
rMay^wva.  VA 

Fort  Smith,  AHOK _________„__ 

.9712 

NMrena.WY 

Cr«wft]rd.AR 

n»ivR>f>ik  lA 

joee 

OaMivan-Rock  WmhI  Momn.  UML 

.9047 

Sebastian.  AR 

UnalA 

ti)1SS 

SeotLIA 
Haray.H. 
Rock  Wwd.  IL 

Saquoy«,OK 

■.8161 

Clivnpaign.  M. 

Okak>osa.FL 

nMriB«inn  sr 

lAIIS 

OaykvvSpnnglieM.  OH 

Claifc.OH 

1.0066 

Cf^  Wfyn^   an 

4412 

Bertietsy.  SC 

AlealN 

Chwtestorv  SC 

aaana.OH 

DeKM).  IN 

Oorcrws«w.  SC 

Mtani.OH 

HWMey,  IN 

Ctmikudrr,  WV 

1.1464 

Momgomeiy.  OH 

CnM  yUnrth.Ai«m<nii   TV 

1.0064 

Karaoha.  WV 

liXIOS 

Johnson,  TX 

P«k<Mn.WV 

VOkMia.FL 

P«ker,  TX 

OtarkMB-Gastona-Rock  HI.  NC-SO. 

J687 

OacMur.  N.         

1MS0 

TwranLTX 

Cabanus.NC 

Macon,  IL 

Fraano,  CA 

1.1776 

naitiii.  rr 

Denver,  co 

1.2022 

FraanowCA 

UncafevNC 

Adam*.  00 

Gadsden,  AL _.. 

.9269 

Macklerturg.  NC 

Afapahoa,CO 

Cle>»ah,AL 

nw«an,  NC 

Denver.  00 

Oaineewle.  R 

.9645 

Unioo.NC 

Dou|^8S,CO 

Alachua.  FL 

Yorti.SC 

Jaltaraon.  CO 

Biadio)d.FL 

RhMtntlomaii   VA 

1.0430 

Dee  Moinea^  lA           -.                 

14)619 

ri.>iiHn..T«»»f  my   TV 

1.1191 

Mbaimarta.  VA 

Drta8.IA 

Qalvask3n.TX 

Chartonaawle  Oly.  VA 

P0II.IA 

1.1796 

FliManna.VA 

WnHTvn,  In 

Lake.  IN 

GiMna.VA 

0ata«.  Ml 

1.1644 

Porter,  IN 

CiwBMNiogi.  TN-GA 

J761 

L^wer,  Ml 

Gtm«Fiyit  NY 

9T1? 

Caiooaa.GA 

LivngsloaMI 

WwraaNY 

Dada.GA 

Macomb.  Ml 

WaehingtoaNY 

WMkar.QA 

Monroe,  Ml 

Qrwid  Fortia.  NO 

.9676 

HwiHoaTN 

Oakland.  Ml 

Grand  Fortis.  ND 

Mwion.TN 

SMMCIar.  Ml 

imnn 

SaqualcHa.  TN 

Wayne.  Ml 

Kent,  Ml 

CMtmo  ■ 

1.16(3 

Pt#W!  AL 

.9151 

Ottawa.  Ml 
QnMM  "^s*!  yr       ,     , ,, 

Coak.N. 

Dala.AL 
HouctoaAL 

■1.0663 

ftiPaoa.^. 

Cascade,  MT 

McHanry,  IL 

Dubuque,  lA 

1.0186 

Qraelay.  CO 

WektCO 
QreenBay.  Wl 

■  14470 

RMn,  CA 

1J>497 

Dubuque,  lA 

(^AHh   UM4MI                     

Bune.  CA 

4171 

.9782 

nnnnn^  nMJTVJN 

1J0S76 

St  Lxxit.  UN 

Blown.  Wl 
Qreensboro-Winston'S^em.High  PokM.  NC 

Deart>om.lN 

Dougles.  Wl 

.9687 

Boona.  KV 

East  St  Louis-BelteMlle.  IL . 

•478 

Oewdeen.  NC 

Cain|)bal.KY 

aWoalL 

Devie.  NC 

Ka««on.KY 

SLOW.  L 

FocaytKNC 

a«nionl.OH 

Eaa  Claire.  Wl          

.9603 

GuiHord.NC 

HMniMon.  OH 

Chippe<ra.WI 

Randolph.  NC 

¥itttnt\,  OH 

Eau  Claire.  Wl 

Stokee.  NC 

xsr 

BPaso.  TX „           „.      „ 

.9161 

Yadkin.  NC 

Omslan.  KY 

El  Paao.  TX 

.9411 

Montgomery.  TN 

ElkharWioshen,  IN 

■0375 

QreanMie.  SC 

Cmirrtlinrt,  DH 

1.2192 

Bklm\,m 
Ekrtra,  NY ...      ._        

Pickens.  SC 
S(>wtanbu(g.  SC 
Hagerstown.  MD . 

Cuyahoga.  OH 

1.0159 

Geauga.  OH 

Chemung.  NY 

.9601 

Lata.  OH 

Enid.  OK _...    . 

.9616 

Washtfigton.  MO 

MaiMa.OH 

Qai«aM,OK 

1.0288 

14)054 

Erie,  PA 

Erie.  PA 

1.0011 

Butler,  OH 
Hairiaburg4.ebanofvCailisla,  PA              ..-     . 

El  Paso.  CO 

1.0694 

Cnfemtia,  MO 

1.1162 

Eugene.Spring«eM.  OR .. 

Lena.  OR 

J621 

Cumberland.  PA 
Oauphn,  PA 

Boone.  MO 

CnkMTtKM  sr 

.9456 

Ev»u»Mo  ■'4-KY 

1.0033 

Lebanon.  PA 
Peny.  PA 

Lennglon.SC 

Poeey.  IN 

RKNand.SC 

Vandertjurgh,  IN 

Hart«onl4iliddletown-New  Biiii*vBrtstol,  CT. 

1.1320 

ColMmbua.  GAVU. 

J664 

Wamck.lN 
Henderaon.KY 

Ha(tionl.CT 
LJtchfieW.  CT 

(WM6^,  AL 

Chadannodwa.  GA 

Fargo-Moorhead.  W>MN „ 

1.0161 

MiddloDOK.  CT 

Muscogee.  QA 

Clay.  MN 

Tolland.  CT 

Cj*m*Ui^  DM 

1.0401 

Case.  NO 
Fayetteville.  NC 

Hfckory.  NC -       

Alexander.  NC 

.0306 

Delaware.  OH 

•9605 

Fartetd.OH 

Cumberland.  NC 

Burke.  NC 

Franldn.OH 

.6278 

Catawi«>a,NC 

licking.  OH 

Wasinngton.  AR 

Honok*i,HI 

1.1106 

Madm>n.OH 

FiBLMI 

1.2122 

Honnkjki,  HI 

PWaway.  OH 

Qeneeee.MI 

Houma-TNbodaux.  LA. 

.9636 

UnoxOH 

4296 

Lafourche.  LA 

QapMCMili  TX 

J661 

Terrebonne.  LA 

Houston,  TX 

Niiacee.TX 

Lauderdale.  AL 

1.1292 

San  PaMbo.  TX 

Florence.  SC _..._ _ 

.8361 

Fort  Bend,  TX 

CMitwrtant  UDJMV.    .      

J95S 

Ftorenca.SC 

HwTis.TX 

Alegany.MO 

Foil  CiiMne-l  ovnlant  en 

.9093 

Liberty.  TX 
Montgomery,  TX 
Waller.  TX 

Hunlington.Ashland,  WV-KY-OH 

Boyd.  KY 

Mlnoral.WV 

fMtos  TV 

1.103S 

Larimor.  CO 

Cofci.  TX 

Fl 

1.1202 

1.0103 

OMaa.TX 

BrowantFL 

Oenk)n.TX 

Fort  Myera.Cape  Coral.  FL. 

.9741 

Cwtar,  KY 

E»».TX 

Lea.  FL 

Greenup,  KY 

KauhnaaTX 

Fort  Pierce.  FL __   . 

1.0164 

Lawrence.  OH 
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Tasle  B-II.— Waqe  Index  for  Urban 
I  Areas— Continued 

tCe«  rtporting  pariodi  beginning  on  or  allar  July  1. 1984] 


Table  B-ll.— Wage  Index  for  Urban 
Areas— Continued 

[Coat  raporting  period*  beginning  on  or  aner  July  1, 1964) 


Uiben  mm  (MSA)  (constituent  counttee  or 
county  equwelenti) 


Cebell.WV 

Wayne,  WV 

HunlsvWs,  AL..« 

.al 


IndanKJOHi.  in  .. 

Boone.  M 
,IN 
,IN 
,IN 

Johnson,  IN 

Marion,M 

Morgan.  IN 

Shekiy,  M 
lo««*  City.  lA 

Johnsor^  IN 
J«**on.  Ml 

Jaclt«in,MI 
Jackson.  MS 

Hinds.  MS 

MadiSQiV  MS 

R«*in,MS 
JadcaonvMle.  Fl 

Clay.  FL 

Ou«al.FL 

Nassau.  FL 

St.  Jolra.  FL 
JackaomMs.  NC 

Onslow,  NC 
Janosville  Dotoit.  Wl 

Rock,  M 
Joraey  C«y.  NJ 

Hudeoe.  NJ 
Johnson  CHy-KingsportBhstol.  TN-VA„ 

Carter.  TN 

Hai*tiina,TN 

Sullva«.TN 

Unicoi.  TN 

Washington.  TN 

Bristol  GKy.VA 

ScotL  VA 

Washinglon.  VA 
JohnslowTv  PA 

C«iibriB.PA 

SofMr9#l,  PA 
Joliet.  H. „ 

Grundy.  IL 

WM.  IL 
japUn,  MO „_ 

Jasper,  MO 

NOWnOH,  MO 

Kalamazoo.  Ml 

Kalamazoo.  Ml 
Kanktfwe.  IL 

Kankakee.  IL 
Kansas  City.  MO-KS , 

Jotwison.  KS 
-    Leavefhworth,  KS 

Miami.  KS 

Wyandotte.  KS 

Cass.  MO 

Clay,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray.  MO 
Kenosha,  Wl 

Kenoeha.  Wl 
KiHosn-Tvfnpta,  TX 

Ben.  TX 

CoiyeHTX 
Knom^lle^  TN „. 

Anderson.  TN 

Bk>unt.TN 

Grainger.  TN 

Jefterson.  TN 

Knox.  TN 

Sevier.  TN 

Union.  TN 
Kokomo.  IN 

Howwd.  IN 

Tipton.  IN 
LaCroasa.  Wl... 

LaCrosae.  Wl 
Lafayette.  LA 

Utayeile.  LA 

StMattti.  LA 
Laiayetta.  IN 

Tppecanoa.  IN 


Wage  index 


.9350 
1.0687 


1.1197 

•1.0062 

.8772 

1.0231 

'.8134 
J79e 

1.2428 
.9370 


1.0051 

1.1063 

1.0053 

1.2334 

1.0123 

.0968 


Ufbani 


a  (MSA)  (constMuant  counKss  or 
county  equivalenis) 


Lake  Chailaa.  LA.. 


•1.1022 
.9567 

.9100 


ixxieo 

•.9676 
1XX)19 

.9546 


i.  LA 

Lake  County.  IL 

Lake.  H. 
L^etwid-Wlntsr  Haven.  FL.. 
Po».FL 

r.  PA i. 


r.  PA 

Lansing-East  Lansing.  Ml .. 
anion.  Ml 
Eaton.  Ml 


L«<ado.  TX 

Webb.  TX 
Las  CnKa*.  NM 

Dona  Ana.  NM 
Laa  Vegas.  NV 

Ciwfc.NV 

KS 

KS 
LaiMon,  OK 

Comanche.  OK 
Lewislon  Abum.  ME 

Androecoggin.  ME 
Lexinglon-.Fayetle,  KY.. 

Bourtxm.  KY 

Clerfc,KY 

Fayette,  KY 

Jeasamine.  KY 

ScolLKY 

Woodfofd,  KY 

Lima,  OH 

OH 


OH 
Lincoln.  NE 

Lancaster,  NE 
Little  Rock-North  Little  Rock,  AR.. 

Faulkner,  AR 

Lortoks.  AR 

Pulaski.AR 

Saline.  AR 
Longview-Marstiall.  TX 

Gregg.  TX 

Harrison.  TX 
LorairvElyria.  OH; 

Lorain.  OH 
Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA 
Louisville.  KY-m 

<3ark.lN 

Floyd.  IN 

Hanison.  IN 

BuHtt  KY 

Jefferson,  KY 

OMhanvKY 

Shelby,  KY 
Lubbock.  TX 

Lubbock.  TX 
Lynchburg.  VA _ 

Amherst.  VA 

CampbeH.  VA 

LyncMwrg  City.  VA 
kilacon-Wamar  Rollins,  (3A 

Bibb.  GA 

Houston,  GA 

Jones,  GA 

Peac^GA 
MadtooaWi 

Oene,Wt 
Manchester-Nashua.  NH 

HWsboro.  NH 

kterrimack.  NH 
MansfieW.  OH 


Richland.  OH 
kteyaguez,  PR _ , 

Anasco.  PR 

Cabo  Rojo,  PR 

Hormiguero*.  PR 

Mayaguez.  PR 

San  German.  PR 
McAUen-Edmburg-MisskNl,  TX .. 

Hidalgo,  TX 
Medfort,  OR 


Jackson.  OR 
Metxwme-Titusville.  FL.. 

Brevard.  FL 
Memphis,  TN-AR-MS 

Cnttervien,  AR 


WageJndex 


J512 
1.1075 

.9536 
130630 
1.0696 


.9773 


.8902 

1.0263 
1J072 
1.1145 


.9919 
Mil 


1.0069 


1.1276 
.9375 

J676 
.5841 


.8181 

.9601 

.9656 

1.0793 


•     BEST  COPY  AVAILABLE 


Table  B-H.— Wage  Index  for  Urban 
Areas— Continued 

[Coat  reporting  periods  beginning  on  or  atlar  Ji^  1. 1964] 


Uban  area  (MSA)  (conaMuenl  countiea  or 

Waoamdax 

cowHy  eqii»slenU) 

Oe  Soto  MS 

Shettv.  TN 

Tipton.  TN 

lllimilliiliiti   Fl 

1.1603 

Dada,FL 

Mirt^inn-snmfrm  HMraMi>^>"  »M    ... 

1.0305 

Hunterdon,  NJ 

MJddlaaax.  NJ 

Somerset.  NJ 

UMbni  TX 

1.2068 

Midtand.TX 

mmukM.  Wl 

1.0452 

MhMukee.WI 

Ozaukee,  Wl 

Wsthvigiofi,  M 

Waukesha.  Wl 

^KM^tyc*'  S«,  Ptt^,  MN-«yi 

10398 

Anoka.  MN 

Carver.  MN 

Chismo.  MN 

Dakota.  MN 

Hennepin,  MN 

laanH.  MN 

Ramsey.  MN 

ScolLMN 

Wsshvtgton,  MN 

WrighLMN 

St  Croix,  Wl 

MotAf  Al 

9486 

BakMaAi 

Mobie,  AL 

i>iodff*o  C*    

1.1111 

Staraslaus.  CA 

Mon'T>OUl*»-Op»«»,  NJ ......_ 

.9560 

Monnioulh.NJ 

OcewvNJ 

Monroe,  LA 

.9392 

Ouachita.  LA 

9505 

Autauga.  AL 

Elmore,  AL 

Montgomery.  AL 

Uinrte   IN                                   

•9027 

Oelawws.  IN 

lAiskagon,  Mi.. 

■9288 

Muskegon,  IM 

NM^  FL — 

•1.1719 

Collier.  FL 

M«t»..iaa   TN 

1.1273 

Cheetham.TN 

Davidson.  TN 

Dickson.  TN 

Robertson,  TN 

Rulhertord,  TN 

Sumner,  TN 

Wilkamson.  TN 

Wilson.  TN 

^|«,«)H^-<^^rJk    NV                                

1.2093 

Nassau,  NY 

Suffolk,  NY 

New  Bedford-Fan  River-AWeboro.  MA 

.9534 

Bristol,  MA 

CT ._ ._     —    _.    _... 

1.0648 

Nrnv  1  nnrinn-Nnrwir:h  CT 

1XI2S4 

New  London,  CT 

New  Orlnans  1 A                                   

1.0185 

Jefferson.  LA 

Orleans.  LA 

St  Bernard.  LA 

St.  Charles.  LA 

St  John  The  Baptist  LA 

St  Tammany.  LA 

l>few  Yorti  NY                        

1.3162 

Bronx.  NY 

Kings.  NY 

New  Yorit  City.  NY 

Putoiam.  NY 

Queens,  NY 

Ricnfnond,  NY 

Rockland,  NY 

Westchester.  NV 

Mawailt,  NJ              

1.1684 

Essex.  NJ 

Morris.  NJ 

Sussex.  NJ 

UnioaNJ 

48328 
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Table  B-ll— Wage  Hoex  for  Urban 
Areas— Continued 

[Coal  laportng  panxte  tagmng  on  or  Mai  Juty  1. 1964] 


Table  B-tl.— Wage  Index  for  Urban 
Areas— Continued 

CCoal  raportng  pariodi  baginning  oo  w  tMo  July  1. 1M4) 


Table  B-il.— Wage  Index  for  Urban 
Areas— Continued 

(Coal  reportng  pailod*  baginning  on  or  altar  July  1. 1884] 


tMan  area  (MSA)  (contWuanl  counliaa  or 

WtQS  Index 

county  aquvawrHi) 

Niagara  Fals.  NY „ 

JS70 

Niagara.  NY 

Nortelk-Virgna  Ba«^>-Newpoil  News.  VA 

Mia 

Chaaapeaka  Crty.  VA 

Gtouoesler.  VA 

Hampton  Qly.  VA 

James  Guy  Co ,  VA 

Newport  News  Qly.  VA 

NortakCKy.  VA 

Po^toaon.  VA 

Portsmoulh  C<y.  VA 

Sum*  Qly.  VA 

Vkgna  Beach  Oly.  VA 

Wiamabun  CWy.  VA 

Yoik.VA 

□UamCA 

1.2880 

AlMiada.CA 

Con»a  Coatik  CA 

OcHa-FL   „ 

'.8758 

Marion.  FL 

Odaaaa.  TX       

'1i)817 

Ector.  TX 

OMahonw  Oly.  OK 

1.0825 

CanaiiaaOK 

(3a«eland.0K 

Logw.OK 

McClain.OK 

Oklahonia.OK 

PottwMofiw.  OK 

'10703 

Thmton,  WA 

Omatw.  NE-IA 

.9758 

Douglas,  NE 

Sarpy.  NE 

Waahmgtori,  NE 

Qnngar.nur<y  NY 

M66 

Orange.  NY 

Oilmlo.  FL 

J886 

Orange.  FL 

Oaceata.Fl 

Semnola.  FL 

Oweneboro.  KY 

'.8723 

OaMaas.KY 

0iir8rd-Vena«a.CA...._                _    _ 

1 1811 

Ventura.  CA 

Panama  City.  FL _ 

'JSTf2 

Bay.  FL 

Partw*ur94tene«a  WV-OH „ 

1.0150 

WaahmgioaOH 

Wood.  WV 

Psscagoula.  MS „_   .„„  ._ 

'1  1844 

Jackson.  MS 

Pensacola.  FL _          

.8870 

Escamtm.  FL 

SanURoaa.FL 

Peona.  IL _ .. 

1.1424 

Psona.IL 

Tazowua.  IL 

WoodtonLK. 

PhtaOKtBt—  PA^l 

1  1782 

Camden.  NJ 

Gtouoesler.  NJ 

Bucks.  PA 

Caiaaler.  PA 

Delaware.  PA 

PMadetpNa.  PA 

PhoenuL  A2 

1.1130 

Mancopa.AZ 

PkieBluH  AR 

■.8796 

Joftorson,  An 

PilH«»»Bh  PA                                 

1.1S2S 

Alegheny.  PA 

Fayene.  PA 

Washmglon.  PA 

Weslmoielaiia  PA 

PidskektMA .       .   

1  0O45 

Beitslwe.  MA 

Ponce.  PH.... _    ._ 

JuanaOiaz.PR 

Ponce.  Pn 

PDifland.  ME. 

M64 

Cumberland.  ME 

Sagadahoc  ME 

York,  ME 

Portend.  OR . 

1.1309 

Urban  area  (MSA)  (conakluanl  rouniai  or 

WbgaMaa 

Urban  area  (MSA)  (consMuam  oounhaa  or 

WaQt  IndAx 

county  eauNaMisa) 

county  equvaiants) 

aackamaB.On 

St  Louis,  MO 

MuNnom^OR 

St  Lous  CMy,  MO 

Waahngton,OR 

Stfem,  on .„ 

1.0322 

YamhAOR 

Marion.  OR 

Portwioulh-Oover-Rochestsr.  NH...    . 

J785 

P0».OR 
Sa»nas.Seaside-Moot8ray,  CA 

1.2864 

Skaffotd.NH 

Monterey.  CA 

Poughkeepaw.  NY 

1.1035 

SaN  Lake  CityOgden,  UT. 

J629 

Dutchess.  NY 

Oavia,UT 

ProMdence-Pawluckel-WoonsockeL  Rl 

1  0189 

SM  Lake  UT 

BhstoLRI 

Weber.  UT 

KenLRI 

San  Angeto.  TX... 

jees 

Newport  Rl 

Tom  Green,  TX 

Prowidance,  Rl 

SanAntonw,  TX 

J68a 

Statewide.  Rl 

Bex«,  TX 

Washmglorx  Rl 

ComatTX 

Aowo-Orem.  UT _ 

9524 

Guadak^M,  TX 
San  Diego,  CA 

Utah.UT 

1,1866 

Puabtoh  C» „. 

1 1380 

S«i  Diego,  CA 
San  Francisco,  CA 

Puabto.  CO 

1J624 

Raana,WI.      ., 

1  0066 

Marin  CA 

Racina.WI 

San  Francisco,  CA 

Riliigli-OurtMm  NC 

10617 

Outhani.NC 

San  Joee,  CA 

1,2960 

FranMin.NC 

Santa  Clara.  CA 

Orange.  NC 

San  Juan,  PR „ 

6275 

Wake.  NC 

Baroatona.  PR 

Reading.  PA._ 

1  0296 

Bayoman,  PR 
Canovanas.  PR 

Berks.  PA 

Redding.  CA 

1  0430 

C«olina.PR 
Caiano.  PR 

Shasta.  CA 

Reno.  NV 

1.2813 

Corozal.  PR 

Washoe,  NV 

Dorado,  PR 

RicNand-Kennewich,  WA. 

J737 

Faiarto,  PR 
Ftonda.PR 

Benton.  WA 

Franklin.  WA 

Guaynabo,  PR 

Humacao  PR 

Catartes  City  Co..  VA 

Juncoa,  PR 

ChesterlieM.  VA 

Loa  Piedras,  PR 

Cotomal  Heights  City,  VA 

Looa.  PR 

Diranddie.  VA 

LuguiNo,  PR 

GoocNwid,  VA 

Mwiati,  PR 

Hanover.  VA 

Narantito,  PR 

Henrico.  VA 

Ry  Grande,  PR 

Hopewel  CMy.  VA 

San  Juan.  PR 

New  Kent  VA 

ToaAlta,Pn 

ToaBaja,PR 

Powhatan.  VA 

Tropo  Alto,  PR 

Pnnce  (Seorge.  VA 

Vega  Alu.  PR 

Rchmond  City,  VA 

Vega  Beta.  PR 

Ri*erside-San  Bem«dino,  CA 

1.1731 

Sania  Bart>ara-Santa  Maria-Lompoc  CA 

1.12ai 

RNersKle.  CA 

Santa  Barbara.  CA 

San  Bernardino.  CA 

Sanla  Cna.  CA 

1,2061 

Roanoke,  VA 

8929 

Santa  Cruz  CA 

Botetourt  VA 

Swua  Fe,  NM ..    .„         „ 

J67i 

Roanoke.  VA 

Los  Alamos,  NM 

Roanoke  Qty,  VA 

Santa  Fa.  NM 

Salem  City.  VA 

Santa  Rosa-Pelakjma.  CA 

1.1660 

Rochester,  MN . 

1  0156 

Sonoma.  CA 
Sarasota.  FL 

Oneled.  MN 

J648 

Rochester.  NY 

1X>300 

Sarasota.  FL 
Savannah.  (jA _ .„    _ 

U*ingston,NY 

J266 

Monroe,  NY 

Chatham,  GA 

Ontano,  NY                                  _ 

Effingham,  GA 

Oitaana.NY 

Scranton-Wilkes  Bwre,  PA „ 

1.0067 

Wayne,  NY 

Cokimbia,PA 

1.0486 

Lackawanna,  PA                      , 
Uoame,  PA 

Boon6,  IL 

Winnebago,  IL 

Monroe,  PA 

SarrMmnnlo,  CIA     «....«.         ,,,f 

1.2296 

WyoiTsng,  PA 

nuim.  WA 

EWorado,  CA 

1.11S6 

Placer.  CA 

Kina  WA 

Sacramento.  CA 

Snohomish.  WA 

Yoto.CA 

10886 

Sh»on,  PA _ 

J847 

CiQinaw  Day  City^*dland.  Ml ... 

Mercsr  PA 

Bay.  Ml 

Sheboygan,  Wl „. 

.8647 

Midtand.  Ml 

Sheboygan,  Wl 

Saginaw,  Ml 

ShermarvOemson,  TX „ . 

'jeoi 

St  Cloud.  MN _. 

MUST 

Qr^rson,  TX 
Shreveport  LA 

Benton.  MN 

1.1130 

Sherburne.  MN 

Bossier.  LA 

Steams.MN 

Caddo,  LA 

St  Joseph.  MO . 

1.0241 

1.0011 

Buchvian.  MO 

Woodbury,  (A 

St  Louis.  MO-IL 

1 10Z2 

Dakota,  NE 
Stoux  Falls.  SO „ 

FranUn.  MO 

J623 

JeHeraon,  MO 

Mbmehaha.  SO 

StChai1es,MO 

J626 
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Tabu  B-ll.— Wage  tktxx  for  Urban 

a  Areas— Continued 
periods  beginning  on  or  atlar  Mf  1, 1M41 


Table  B-ll.— Wage  Index  for  Urban 
Areas— Continued 

tOoal  reporting  periodi  beginning  on  or  afMr  July  1. 1W4] 


Table  B-lli.— Wage  Index  for  Rural 
Areas— Continued 

rCoal  reporting  parioda  beginning  on  or'aNar  July  1,  1964] 


Urban  area  (MSAI  (consmuam  couniiee  or 
county  eqmvalenis) 


St  Joeap«i.M 
SpokWM.  WA , 

Spoitane.  WA 
SpnnglieW.  IL  ...... 

Manwd.IL 

Sar>gafflon,  N. 
Spnngiiald.  MO- 

Clviatian,  MO 

Greene.  MO 
Spnr^gfietd.  MA 

Hwnpden.  MA 


State  Coltage.  PA 

Cenk«,PA 
SteubenviWe-Weirton.  OH-WV 

Je«eraan.OH 

Broolie.  WV 

HwKX>ck.«W 
Stockton.  CA 

San  Jowiuai,  CA 
SyracuM.  NY... 


Onondaga.  NY 

CewegaNY 
Tacoma,  WA. . 

Pierce.  WA 
TaHahassea.  FL.. 

QadMaan. 

Leon.  FL 
Tampa.St  PelartburgOeanwatar,  FL... 

Hernando.  FL 

Hittiborou^  FL 

Pasco.  FL 

Plnela^Fll 
Terra  Haute,  Bl.~___ 

Oay.  IN 

Vigo.  IN 

Texarkana-TX-Texailtana.  AR 

,  AR 


Bo««ie.  TX 
Toledo,  OH 

Fulton,  OH 

Lucas.  OH 

Wood,  OH 
Topeka,  KS 

Shawnee,  KS 
Trenton,  NJ 

Mercer.  NJ 
Tuceon,  AZ... 

nnia.AZ 
Tulsa,  OK 


Creaks.  OK  . 

Osage,  OK  I 

Rogers.  OK 

Tulsa.  OK 

Wagoner.  OK 
Tuscaloosa.  Al 

Tuscakxisa.  AL 
Tyler,  TX , 

Smith,  TX 
U«ca-Rome.  NY _. 

Hertumer.  NY 

Oneida.  NY 
Valtoio-Fairfiak».Napa.  CA 

N^ia.  CA 

Solano.  CA 
Vancouver.  WA „„ 

Clark.  WA 
Vtetoria.  TX 

Vtelorta,TX 
Vineland.Millv«e-eridgeton.  NJ.. 

Cumberland.  NJ 
Vlsaka-Tulare.Portennlle,  CA 

Tulare.  CA 
Waco,  TX „ ..._ ..... 

McLennan,  TX 
Washington,  DC-MO-VA 

District  o(  Cokjmbia.  DC 

Calvert  MO 


1jM17 

1.1302 

.9330 

1X>112 

•1.0887 
«73t 

1.1719 
1.4143 

1.0S08 


liaos 

.8925 

1.176S 
1.1421 

1.124S 
1.0681 
1.0081 
1.0703 


1.0111 
.9883 
.9621 

1.2886 

'1.0793 
•.9056 

J672 
1.1022 

.9056 
1.1594 


Urban  area  (MSA)  (consWuenl  counHee  or 
county  equivaienta) 


Chwles,MD 
MO 
r.  MO 
Prtnoe  Qeorgsa.  MO 
Oly,  VA 
VA 
VA 

Oly,  VA 

Fala  Ouch  Oly,  VA 

VA 

Oly,  VA 
Parti  Ctty,VA 
Prince  WHham,  VA 
SMtard,  VA 
MMarto»Cadw  Falla,  lA .._ 
aaokHawk.lA 
r.  lA 


Wl 

IMaal  Palm  BaacNfioca  RalonOelray  Baaoh, 
FL 

rwn  iseacn,  rL 
Wheeling.  WV.OH. 
BabnomOH 
Marshall,  WV 
Ohio.WV 

KS 

KS 


KS 

MAdiila  Fans,  TX.. 
WlcNla,TX 


Lycoming,  PA 
Wlkninblon.  DE-NJMO 

Newcastle,  DE 

Ced.  MO 

Salem,  NJ 
W*t»ngton.  NC 

New  Hanover,  NC 
Woroester-Fitchfanig-Leominster,  MA... 

Worcester,  MA 
Yakima,  WA ._ 

Yakima,  WA 
Yorii,  PA „_„. 


Adwns,PA 

Yorti.PA 
YoungslowtvWarren.  OH 

Mahoning.  OH 

Trumbull,  OH 
Yuba  City.  CA 

Sultsr,  CA 

Yuba.CA 


Wagatadaa 


J245 

•J970 

1i>288 
^.0162 

1.1609 
4774 


AMU 

.9580 

1XI3S8 
1Me2 

1.1188 

1M62 


■  Approximate  vakia  for  area. 

Table  B-lll.— Wage  Index  for  Rural  Areas 

[Cost  reporting  periods  beginning  on  or  alter  July  1,  1964] 


Rural  area  (non^lSA) 

Wage  Index 

Alabama _.. 

Alaska 

.7797 
1  4463 

Arizona _„  . 

stoeo 

Artianaas 

rjyHnmia 

.7788 
1.0246 

Cokvado „ _..., 

.8864 

Connecticut 

Dalawwe 

1.0091 
9196 

8830 

Qaoroia 

6362 

Hawwi 

1.1842 
8862 

Minnia 

.8901 

Mtana. „ . 

Iowa _ 

.8652 

8134 

Kansas . ._     

.8299 

Kemueky ...,_ _ 

J365 

Rural  area  (norvMSA) 


Michigan 

Mirwieeota ....«_ 

HUaourt .'HZ 

Montana ......».«. 

Nebraska 

Nevada _.. 

New  Hampahira_ 


New  Yorti 

North  Cvoina. 
North  Dakota.- 

Ohto 

OMahon* 

Oregon — . 

PaivHyfvanM».~ 
Puerto  Rico 


South  Carotna... 


South  Dakota.. 

Tennessee 

Taxas 


Utah 

Vermont 

Virginia _ 

Virgin  Wanda. 


WyonwiQ^ 


.8545 

M33 

.9146 

1i»40 

.9338 


J0S« 


.8813 
.7293 

1.0439 

1j00S2 
NA 
.9639 
4790 
.8545 
4350 
4327 
4723 
.9565 

14383 
5754 

•4306 
4083 


.7875 
4355 
.7836 
4805 
4546 
1.0000 
.9511 

•WOOD 

4470 
4768 


'  Approrimale  ir*»  lor  ana. 

Table  B-IV.— Cost  Reporting  Year 
Adjustment  Factors* 

[Goal  reporting  penods  be^nrang  on  or  aHar  Jm^  1. 1984] 


If  a  SNF  coat  reporting  period  begirw^- 


Aug.  1. 
Sept  1 
Oct  1, 
Nov.  1, 
Dec.  1, 
Jan.1, 
Feb.  1, 
Mar.  1, 
Apr.  1. 
Mayl, 
June  1, 
July  1, 
Aug.  1, 
Sept  1 


1964.. 


,  1984. 


1964. 


1964., 


1964. 


1965. 


1965.. 


1965. 
1965. 


1985... 
1965... 
1985. 


1965. 
1985 


The 
iactoris'- 


1.00283 
140567 
1.00650 
1.01133 
1.01417 
1.01700 
1.02058 
1.02417 
1.02775 
1.03133 
1.03492 
1.03650 
1.04200 
1.04567 


•  'Based  on  proieded  marttet  basket  miMton  ralee  ol  3.4 
percent  and  4.3  percent  lor  1985  and  1986  reepoctiyly. 
Theee  adjustment  factors  are  subject  to  change  based  on 
later  estimates  of  cost  mcreaset  or  docreasee. 

If,  for  any  reason,  we  do  not  publish  a 
new  schedule  of  limits  to  be  effective  on 
October  1, 1985,  or  do  not  announce 
other  changes  in  the  current  schedule  by 
that  date,  the  current  limits  would 
continue  in  effect,  with  the  adjustment 
factor  increased  by  .00358  per  month, 
until  a  new  schedule  of  limits  or  other 
provision  is  issued. 
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Appendix  B-I— Derivation  of  "Market  Basket"  Index  for  SNF  Routine  Servkx  Costs  (Cost  Reporting. Perkjos  Beginning  on  or  After 

July  1, 1984) 


CaMgofy  oi  cost* 


Ptyroi  Expanses.. 
Food 


198$  < 


Foracasiec 

percent 

changes 

(1961-1986) 


Emloyee  BeneMs.. 


Fuel  and  other  utiWes.. 


Other  business  services.. 

Suppies 

Dnjgs. 


HeaMti  services.. 


61.14 
8.44 


8.88 


5.20 


ORI-CFS 
ORt-MM 


Price  vanable  use 


ORI-MM 

ORMM 

ORI-CFS 

4.84 

ORHylM 

5.12 

DRI-MM 

a32 

ORI-MM 

1.72 

ORI-CFS 

1.33 

ORI-CFS 

Percentage  changes  in  average  hourly  aammgs  ol  employees  m  nursing  and  personal  care  facility.  (SIC  8051. 
Source:   US    Oepl.   ol  Labor.  Burseu  o»  Labor  StattslK.  Employmenl  and  Earnings  (monlhty).   Table  C-2 

Processed  foods  and  feeds  cornponeni  ol  producer  pnce  index.  Source:  U.S.  Depl.  ol  Labor,  Bureau  of  Labor 
SUtsdcs.  Monthly  Latxx  Review.  Table  23. 

Food  and  beverage  cornponent  ol  Consumer  Price  Index,  all  uctMn.  Source:  U.S.  Depl  ol  Labor  Bureau  of  Labor 
Stalisacs.  A*y>Miy  Labor  Review.  Table  22 

Supplements  to  wages  and  salanes  per  worker  w\  nonaghcultural  establishments  For  supplements  to  wages- 
Source:  US  Dept  of  Commerce,  BuresM  ol  Economic  Analysis.  Survey  of  Cuneni  Business  Tabte  1  1 1  Fof  lolal 
employment— Source:  US  Dept  ol  Labor,  Bureau  of  Labor  SUtatics,  Envloymenl  and  Earnings  (monthly).  Table 
B-4. 

A.  Implicit  pnce  deflator-consumption  ol  hjM  oi  and  coal  (derived  from  luel  oil  cortvonent  of  Consumer  Phce  Index) 
Source:  US.  Department  ol  Commerce.  Bureau  ol  Economic  Analysis.  Survey  of  Current  Business,  (monthly). 
Table  7.11. 

B.  Implicit  price  deflator-consumer  ol  eleclncity  (derived  from  etocthcity  component  ol  Consumer  Price  Index). 
Source:  US.  Dept.  ol  Commerce,  Bureau  ol  Economic  Analysis. 

C.  Impkcit  pnce  deflator  lor  natural  gas  (denved  from  utility  (p0ed)  gas  component  ol  Consumer  Pnce  Indox). 
Source:  Same  as  electncity  above. 

0.  Water  and  sewage  mamienance  component  ol  the  Consumer  Price  Index.  Source:  U.S.  Dept  ol  Labor  Bureau  of 

Labor  StaHstKs,  Iktonlhly  Labor  Rewew.  Table  23. 
Ai  nam  Consumer  Pnce  Index,  a*  urban.  Source:  U.S.  Depl.  of  Labor,  Bureau  ol  Labor  Statistics,  Uonmiy  Labor 

Review,  Table  23. 
Services  component  ol  Consumer  Price  Index,  all  urban.  Source:  US.  Dept.  ol  Labor,  Bureau  ol  Labor  Statistics 

Monthly  Labor  Review.  TMe  23. 
All  Item  Consumer  Pnce  Index,  all  urban.  Source:  U.S.  DepL  ol  Labor.  Bureau  ol  Labor  Statistics.  Monthly  Labor 

Review.  Table  23. 
Pharmaceutical  preparations,  ethical  coinponent  ol  producer  phce  index.  Source:  US.  Depl.  ol  Labor,  Bureau  ol 

Labor  Statistics,  Producer  Pnces  and  Pnca  Indexes,  (monthly).  TaWe  6. 
Physician  services  component  ol  Consumer  Pnce  Index  kx  an  urban  consumers.  Source:  U.S.  Dept  ol  Labor 

Bureau  ol  Labor  StaMKS.  Montfiy  ^4tor  AsMMv,  Table  23. 


■The  basic  weigMs  for  al  maior  calagone*  of  sUtod  i 
1  1976  tor  homes  cerafeo  tor  paraopaac 


(NNMS)  tor  1972  and  1971 


.       irii'^Sj'?™."'*'  '""*  t***"*!  •«>">  »»  DHEW-National  Center  for  Health  Statistics  (NCHS)  National  Nursing  Home  Sun/eys 

OriE^,NCHS:S...or,a>N,>i.ng-H.iiie-S,ivi^%^r^^^^^  ^^  '^^^^  '«^< 

routJwT^ISrLS^'^jSSf  SS.S'^lf^i^S^  '233jll!!2lr'J!:!**™*.:?™'*'J2*°""*  "  »w  •"We'"  calendar  year  1977  each  -pnce"  variable  has  an  index  ol  100  0.  The  relalive 
25l^!SId^5:^^l<S^^     ^^"^  "^      aocoroance  wnn  pnce  changes  tor  each  pnce  vanable.  Cost  categones  with  retatwely  high  ■pnce"  increases  get  relatively  higher  cost 

1  S2Iii?Z2??  to  Oa«»  flosources.  Inc.,  Cost  Forecasting  Service  (CFS  851),  1750  K  Street,  N  W.,  Washington.  DC.  20006. 
DRI-MM  refers  to  Data  Resources,  Inc..  Trendlong  (285),  29  HanweH  Avenue.  Lexington.  Massachusetts  02173. 


(Sees.  1102, 1814(b).  1861(v)(l).  1886(8),  1871 
and  1888  of  the  Social  Security  Act:  42  U.S.C. 
1302, 1395f(b),  1395x(v)(l),  1395cc(a),  1395hh, 
and  1395yy) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare— Hospital 
Insurance  Program) 


Dated:  June  17, 1985. 
Carolyne  K,  Davis. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  21, 1985. 
Margaret  M.  Heckler. 
Secretary. 
[FR  Doc.  85-27768  Filed  11-21-65;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  47  and  52 

Federal  Acquisition  Regulation  (FAR); 
Transportation  Clauses 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  to  the  Federal 
Acquisition  Regulation  (FAR)  in  section 
47.303,  Standard  delivery  terms  and 
contract  clauses,  and  the  clauses  at 
subsections  52.247-29,  52,247-31,  and 
52.247-32  concerning  f.o.b.  origin 
language. 

Conunents:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
lanuary  21, 1986,  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  conmients  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  8S-43  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Margaret  A.  Willis.  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  subsections  in  FAR  47.303-1. 
F.o.b.  origin;  47.303-3.  F.o.b.  origin, 
freight  allowed:  47.303-4,  F.o.b.  origin, 
freight  prepaid:  and  47.303-5,  F.o.b. 
origin,  with  differentials,  are  changed  to 
conform  the  language  with  the  clause 
revisions. 

The  proposed  revisions  amend  the 
contract  clauses  at  FAR  52.247-29,  F.o.b. 
Origin:  52.247-31,  F.o.b.  Origin.  Freight 
Allowed,  and  52.247-32,  F.o.b.  Origin, 
Freight  Prepaid,  to  alleviate  inequities  in 
the  clauses  regarding  f.o.b.  origin 
language. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  this  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  because  the  proposed  changes 
do  nothing  more  than  alleviate 
inequities  in  the  clauses  regarding  f.o.b. 
origin. 

C.  Paperworic  Reduction  Act 
Informadon 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  propose  additional  information 
gathering  or  maintenance  of  records. 

List  of  Subjecte  in  48  CFR  Parts  47  and 
52 

Government  Procurement. 

Dated:  November  18, 1985. 

Lawrance ).  Rizzi. 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  47  and  52  be  amended  as  set  forth 
below. 

1.  The  authority  citation  for  48  CFR 
Parts  47  and  52  continues  to  read  as 
follows: 

Autliority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137.  and  42  U.S.C.  2453(c). 

PART  47— TRANSPORTATION 

2.  Section  47.303-1  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

47.303-1    F.oJ>.  Origin, 
(a) 

(4)  Unless  otherwise  provided  in  the 
solicitation,  to  any  Government- 
designated  point  located  within  the 
same  city  or  commercial  zone  as  the 
f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  49  CFR  Part  1048). 

•  *        *        *        ♦ 

3.  Section  47.303-3  is  amended  by 
revising  paragraph  (a)(l)(iv)  to  read  as 
follows: 

47.303-3    F.o.b.  origin,  freight  allowed. 

(a)  *  •  * 

(1)  *  *  * 

(iv)  Unless  otherwise  provided  in  the 
solicitation,  to  any  Government- 
designated  point  located  within  the 
same  city  or  commercial  zone  as  the 
f.o.b.  origin  point*  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  49  CFR  Part  1048):  and 

*  •        »        *        « 

4.  Section  47.303-4  is  amended  by 
revising  paragraph  (a)(l)(iv)  to  read  as 
follows: 

47.303-4    F.o.b.  origin,  freight  prepaid. 

(a)  *  *  • 
(1)  *  *  * 


(iv)  Unless  otherwise  provided  in  the 
solicitation,  to  any  Government- 
designated  point  located  within  the 
same  city  or  commercial  zone  as  the 
f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  49  CFR  Part  1048);  and 

5.  Section  47.303-5  is  amended  by 
revising  paragraph  (a)(l)(iv)  to  read  as 
follows: 

47.303-5    F.o.b.  origin,  with  differentiaia. 

(a)  *  *  * 

(1)  *  *  * 

(iv)  Unless  otherwise  provided  in  the 
solicitation,  to  any  Government- 
designated  point  located  within  the 
same  city  or  commercial  zone  as  the 
f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  49  CFR  Part  1048);  and 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  52.247-29  is  amended  by 
revising  paragraph  (a)(4);  by  removing 
paragraph  (c)(1);  by  redesignating 
paragraphs  (c)(2)  and  (c)(3)  as  (c)(1)  and 
(c)(2):  and  by  removing  in  the  newly 
designated  paragraph  (c)(2)  the 
reference  "subparagraph  (c)(2)  above" 
and  inserting  in  its  place  the  reference 
"subparagraph  (c)(1)  above"  as  follows: 

52.247-29    F.o.b.  origin. 

***»♦. 

(a)  *  *  * 

(4)  Unless  otherwise  provided  in  the 
solicitation,  to  any  Government 
designated  point  located  within  the 
same  city  or  commercial  zone  as  the 
f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  49  CFR  Part  1048). 
***** 

7.  Section  52.247-31  is  amended  by 
revising  paragraph  (a){l)(iv);  by 
removing  paragraph  (c)(1);  by 
redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  (c)(1)  and  (c)(2);  and  by 
removing  in  the  newly  designated 
paragraph  (c)(2)  the  reference 
"subparagraph  (c)(2)  above"  and 
inserting  in  its  place  the  reference 
"subparagraph  (c)(1)  above"  as  follows: 

52.247-31    F.o.b.  origin,  freight  allowed. 

***** 

(a)  *  *  * 
(1) 
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(iv)  Unless  otherwise  provided  in  the 
solicitation,  to  any  Government- 
designated  point  located  within  the 
same  city  or  commercial  zone  as  the 
f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  49  CFH  Part  1048);  and 
***** 

8.  Section  52.247-32  is  amended  by 
revising  paragraph  (a)(l)(iv);  by 
renic>ving  paragraph  (c)(1);  and  by 


redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  (c)(1)  and  (c)(2);  and  by 
removing  in  the  newly  designated 
paragraph  (c)(2)  the  reference 
"subparagraph  (c)(2)  above"  and 
inserting  in  its  place  the  reference 
"subparagraph  (c)(1)  above"  as  follows: 

52.247-32    F.oJ>.  Origin.  frsigM  pr«piM. 

(a)  •  *  * 
(1)  •  *  * 


(iv)  Unless  otherwise  provided  in  the 
solicitation,  to  any  Government- 
designated  point  located  within  the 
same  city  or  commercial  zone  as  the 
f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  49  CFR  Part  1048):  and 

(FR  Doc.  85-27857  Filed  11-21-85: 8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisona 

28  CFR  Part  570 

Control,  Cuatody.  Care,  Treatment, 
and  Inatniction  of  Imnatea;  Eacorted 
Tripa  for  Inmatea 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  its  Final  rule  on 
escorted  trips  for  inmates.  The  rule 
describes  the  Bureau's  policy  on 
providing  approved  inmates  with  staff- 
escorted  trips  into  the  community. 
EFFECTIVE  DATE:  December  23. 1985. 
address:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  754,  320 1st 
Street,  NW.,  Washington,  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Peariman,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  202/ 

724-3062. 

SUPPLEMENTARY  INFORMATION:  In  this 

document,  the  Bureau  of  Prisons  is 
publishing  its  Hnal  rule  on  escorted 
trips.  A  proposed  rule  on  this  subject 
was  published  in  the  Federal  Register 
August  17, 1984  (at  49  FR  32995). 
Interested  persons  were  invited  to 
submit  comments  on  the  proposed  rule. 
Members  of  the  public  may  submit 
comments  concerning  the  final  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes/Comments 

1.  Section  570.41— The  word 
"otherwise"  is  deleted  from  §  570.41(a). 
The  intent  of  the  section  is  unchanged. 
Because  the  final  rule  authorizes  the 
Warden  to  approve  medical  escorted 
trips,  the  phrase  "except  as  specified  in 
§  570.43"  is  deleted  from  §  570.41  (c)  and 
(d). 

2.  Section  570.42— For  clarity,  the 
phrase  "of  each  day"  is  added  to 

§  570.42(b)(1).  In  the  same  paragraph, 
the  extraneous  phrase  "all  non- 
government" is  deleted  since 


transportation  costs  for  an  escorted  trip 
are  borne  by  the  inmate. 

2.  Section  570.43 — This  section  is 
retitled  "Inmates  requiring  a  high  degree 
of  control  and  supervision",  to  better 
identify  cases  requiring  Regional 
Director  review,  and  approval.  Tbe 
example  contained  in  proposed  S  570.43 
is  deleted  as  it  was  considered 
unnecessary.  The  final  rule  deletes  the 
requirement  that  non-emergency 
medical  escorted  trips  have  prior 
regional  approval.  Prior  approval  of  the 
Regional  Director  is  required  for  a  non- 
medical escorted  trip  (either  emergency 
or  non-emergency)  for  an  inmate  who 
requires  a  high  degree  of  control  and 
supervision.  In  making  a  decision  on 
whether  such  an  escorted  trip  should  be 
approved,  the  Regional  Director  will 
consider  relevant  information,  such  as 
the  inmate's  sentence,  time  in  custody, 
adjustment,  as  well  as  the  nature  of  the 
request. 

3.  Section  570.44 — Public  comment 
suggested  that  when  an  inmate  is 
treated  at  an  outside  medical  facility, 
"the  doctor  in  charge  of  his  or  her  case 
should  determine  the  level  of  restraint  or 
at  least  the  level  of  restraint  that  is 
medically  appropriate  under  the 
circumstances".  Our  internal  staff 
instructions  recognize  that  trips  for 
medical  purposes  may  require  the 
removal  of  restraints  for  treatment  or 
examination.  To  the  extent  possible,  it  is 
expected  this  will  be  pre-determined 
and  noted  by  Bureau  staff  prior  to  the 
trip  receiving  final  approval.  When  this 
does  not  occur,  and  then  escort  staff  are 
advised  by  outside  medical  staff  that  the 
inmate's  restraints  should  be  removed, 
escort  staff  are  expected  to  contact  the 
institution  for  a  final  decision  on 
whether  the  restraints  may  be  removed. 
The  decision  on  removal  of  restraints 
may  not  be  left  entirely  with  outside 
medical  staff  as  they  may  not  be 
familiar  with  the  security  requirements 
for  the  inmate  being  treated. 

List  of  Subjects  in  28  CFR  Part  570 

Prisoners. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96{q).  28  CFR, 
Chapter  V  is  amended  by  adding  a  new 
Subpart  D  to  Part  570. 

Dated:  October  21, 1985. 
Nonnan  A.  Carlson, 
Director.  Bureau  of  Prisons. 

I.  In  Subchapter  D,  Part  570  is 
amended  by  adding  a  new  Subpart  D  to 
read  as  follows: 


SUBCHAPTER  D-COMMUNITV 
PfKXSRAMS  AND  RELEASE 

PART  570-COMMUNITY  PROGRAMS 
Subpart  D— Escorted  Trips 

570.40  Purpose  and  scope. 

570.41  Medical  escorted  trips. 

570.42  Non-medical  escorted  trips. 

570.43  Inmates  requiring  a  high  degree  of 
control  and  supervision. 

570.44  Supervision  and  restraint 
requirements. 

570.45  Violation  of  escorted  trip. 
Authority:  5  U.S.C.  301;  18  U.S.C.  751,  4001, 

4042,  4081,  4082.  500&-5024,  5039:  28  U.S.C. 
509,  510;  28  CFR  0.95-0.99. 

Sutipart  O— Eacorted  Tripa 

9  570.40    Purpose  and  scope. 

The  Bureau  of  Prisons  provides 
approved  inmates  with  staff-escorted 
trips  into  the  community  for  such 
purposes  as  receiving  medical  treatment 
not  otherwise  available,  for  visiting  a 
critically-ill  member  of  the  inmate's 
immediate  family,  or  for  participating  in 
program  or  work-related  functions. 

f  570.41    MMiical  •scortsd  trips. 

(a)  Medical  escorted  trips  are 
intended  to  provide  an  inmate  with 
medical  treatment  not  available  within 
the  institution.  There  are  two  types  of 
medical  escorted  trips. 

(1)  Emergency  medical  escorted 
trip. — An  escorted  trip  occurring  as  the 
result  of  an  unexpected  life-threatening 
medical  situation  requiring  immediate 
medical  treatment  not  available  at  the 
ihstitution.  The  required  treatment  may 
be  on  either  an  in-patient  or  out-patient 
basis. 

(2)  Non-emergency  medical  escorted 
trip. — A  pre-planned  escorted  trip  for 
the  purpose  of  providing  an  inmate  with 
medical  treatment  ordinarily  not 
available  at  the  institution.  The  required 
treatment  may  be  on  either  an  in-patient 
or  out-patient  basis. 

(b)  The  Chief  Medical  Officer  or 
designee  is  responsible  for  determining 
"Whether  a  medical  escorted  trip  is 
appropriate. 

(c)  Escorted  trip  procedures — out- 
patient medical  treatment.  A 
recommendation  for  an  inmate  to 
receive  a  medical  escorted  trip  is 
prepared  by  medical  staff,  forwarded 
through  the  appropriate  staff  for 
screening  and  clearance,  and  then 
submitted  to  the  Warden  for  review.  The 
Warden  may  approve  an  inmate  for  an 
out-patient  medical  escorted  trip. 

(d)  Escorted  trip  procedures — in- 
patient  medical  treatment.  A 
reconunendation  for  an  inmate  to 
receive  a  medical  escorted  trip  is 
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prepared  by  medical  staff,  forwarded 
through  the  appropriate  stafT.for 
screening  and  clearance,  and  then 
submitted  to  the  Warden.  The  Warden 
may  approve  an  inmate  for  an  in-patient 
medical  escorted  trip. 

§570.42    Nofv-nMdical  Mcorted  trips. 

(a)  Non-medical  escorted  trips  allow 
an  inmate  to  leave  the  institution  under 
staff  escort  for  approved,  non-medical 
reasons.  There  are  two  types  of  non- 
medical escorted  trips. 

(1)  Emergency  non-medical  escorted 
trip. — An  escorted  trip  for  such  purposes 
as  allowing  an  inmate  to  attend  the 
funeral  of,  or  to  make  a  bedside  visit  to, 
a  member  of  an  inmate's  immediate 
family.  For  purposes  of  this  rule, 
immediate  family  refers  to  mother, 
father,  brother,  sister,  spouse,  children, 
step-parents,  and  foster  parents. 

(2)  Non-emergency,  non-medical 
escorted  trip. — An  escorted  trip  for  such 
purposes  as  allowing  inmates  to 
participate  in  program-related  functions, 
such  an  educational  or  religious 
activities,  or  in  work-related  functions. 

(b)  Escorted  trip  procedures — 
emergency  non-medieal  reasons.  Unit 
staff  are  to  investigate,  and  determine, 
the  merits  of  an  escorted  trip  following  a 
review  of  the  available  information. 
This  includes  contacting  those  persons 
(e.g.,  attending  physician,  hospital  staff, 
funeral  home  staff,  family  members. 
United  States  Probation  Officer)  who 
can  contribute  to  a  determination  on 
whether  an  escorted  trip  should  be 
approved 


(1]  The  government  assumes  the 
salary  expenses  of  escort  staff  for  the 
first  eight  hours  of  each  day.  All  other 
expenses,  including  transportation  costs, 
are  assumed  by  the  inmate,  the  inmate's 
family,  or  other  appropriate  source 
approved  by  the  Warden.  The  necessary 
funds  must  be  deposited  to  the  inmate's 
trust  fund  account  prior  to  the  trip. 
Funds  paid  by  the  inmate  for  purposes 
of  the  escorted  trip  are  then  drawn, 
payable  to  the  Treasury  of  the  United 
States.  Unexpended  funds  are  returned 
to  the  inmate's  trust  fund  account 
following  the  completion  of  the  trip. 

(2)  A  request  for  an  inmate  to  receive 
an  emergency  non-medical  escorted  trip 
is  prepared  by  unit  staff,  forwarded 
through  the  appropriate  staff  for 
screening  and  clearance,  and  then 
submitted  to  the  Warden.  Except  as 
specified  in  §  570.43,  the  Warden  may 
approve  an  inmate  for  an  emergency 
non-medical  escorted  trip. 

(c)  Escorted  trip  procedures — non- 
emergency, non-medical  reasons.  This 
type  of  escorted  trip  is  considered  for  an 
inmate  who  has  been  at  the  institution 
for  at  least  90  days,  and  who  is 
considered  eligible  for  less  secure 
housing  and  for  work  details,  under 
minimal  supervision,  outside  the 
institution's  perimeter.  A 
recommendation  for  an  inmate  to 
receive  an  escorted  trip  for  non- 
emergency, non-medical  reasons  is 
prepared  by  the  recommending  staff, 
forwarded  through  the  appropriate  staff 
for  screening  and  clearance,  and  then 
submitted  to  the  Warden.  Except  as 


specified  in  §  570.43,  the  Warden  may 
approve  an  inmate  for  a  non-emergency, 
non-medical  escorted  trip; 

§  570.43    Inmates  raquiring  a  high  dagraa 
of  control  and  sup«rvisk>n. 

Only  the  Regional  Director  may 
approve  a  non-medical  escorted  trip 
(either  emergency  or  non-emergency)  for 
an  inmate  determined  to  require  a  high 
degree  of  control  and  supervision. 

§  570.44    Supervision  and  restraint 
raquirsments. 

Inmates  under  escort  will  be  within   . 
the  constant  and  immediate  visual 
supervision  of  escorting  staff  at  all 
times.  Restraints  may  be  applied  to  an 
inmate  going  on  an  escorted  trip,  after 
considering  the  purpose  of  the  escorted 
trip  and  the  degree  of  supervision 
required  by  the  inmate.  Except  for 
escorted  trips  for  a  medical  emergency, 
an  inmate  going  on  an  escorted  trip  must 
agree  in  writing  to  the  conditions  of  the 
escorted  trip  (for  example,  agrees  not  to 
consume  alcohol). 

§570.45    Violation  of  •scortad  trip. 

(a)  Staff  shall  process  as  an  escapee 
an  inmate  who  absconds  from  an 
escorted  trip. 

(b)  Staff  may  take  disciplinary  action 
against  an  inmate  who  fails  to  comply 
with  any  of  the  conditions  of  the 
escorted  trip. 

(PR  Doc  85-27921  Filed  11-21-85;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  522,  524,  544,  and  550 

Control,  Custody.  Care,  Treatment, 
and  Instruction  of  Inmates;  Chemical 
Abuse  Programs,  Admission  and 
Orientation,  Classification  and 
Program  Review,  and  Inmate 
Recreation  Programs 

AGENCV:.Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rules. 


summary:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its  final 
rules  on  (1)  admission  and  orientation 
(A&O);  (2)  classification  and  program 
review;  and  (3)  inmate  recreation 
programs.  The  proposed  rule  on 
admission  and  orientation  programs 
includes  a  requirement  that  institutions 
have  both  a  centralized  A&O  program 
and  a  unit  familiarization  program.  The 
proposed  rule  on  classification  and 
program  review  requires  that  the  inmate 
attend  the  initial  classification  meeting. 
The  proposed  rule  on  recreation 
programs  includes  a  revised  section  on 
the  showing  of  movies  at  the  institution. 
The  Bureau  is  also  proposing  a  new  rule 
on  chemical  abuse  programs.  The  rule  is 
intended  to  provide  an  inmate  who  is 
identified  as  having  a  history  of 
chemical  abuse  with  the  opportunity  to 
participate  in  a  chemical  abuse  program. 

DATE:  Comments  on  these  rules  must  be 
received  on  or  before  January  10, 1986. 

ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  770,  320  Ist 
Street,  NW.,  Washington,  DC  20534. 
Comments  received  will  be  available  for 
examination  by  interested  persons  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  Jacob.  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  the  rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a),  and 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96{q),  notice  is 
hereby  given  that  the  Bureau  of  Prisons 
intends  to  publish  in  the  Federal 
Register  proposed  amendments  to  its 
rules  on  (1)  admission  and  orientation; 
(2)  classification  and  program  review; 
and  (3)  inmate  recreation  programs. 
Because  of  various  non-substantive 
changes,  and  to  allow  for  a  fuller 
review,  the  Bureau  is  publishing  each 
amended  rule  in  its  entirety.  In  addition, 
the  Bureau  is  publishing  a  new  proposed 
rule  on  chemical  abuse  programs. 


Proposed  Amendments  to  the  Rule  on 
the  Admission  and  Orientation  Program 

A  final  rule  on  the  admission  and 
orientation  program  was  published  in 
the  Federal  Register  December  4, 1981 
(at  46  FR  59507  et  seq.).  The  present 
amendments  modify  the  existing  rule.  In 
§  522.40,  the  first  paragraph  is  revised  to 
specifically  reference  the  institution's 
centralized  admission  and  orientation 
program.  Proposed  paragraph  (b)  is  new 
and  requires  that  each  team  or  unit  in 
the  institution  establish  a  procedure  for 
providing  a  unit  familiarization  program 
to  newly  assigned  inmates.  The  rule 
authorizes  the  unit  program  to  be 
substituted  for  the  centralized  program 
when  necessary  to  accommodate 
security  needs.  Based  on  new  paragraph 
(b),  existing  §  522.40  (b)  and  (c)  are 
reworded  and  become  new  §  522.40  (c) 
and  (d).  Based  on  the  addition  of  a  unit 
familiarization  program,  the  title  of  Part 
522,  Subpart  E  becomes  "Admission  and 
Orientation/Unit  Familiarization 
Program". 

Section  522.41  is  retitled 
"Responsibility  for  the  centralized 
admission  and  orientation  program".  In 
paragraph  (a),  the  word  "centralized"  is 
added  to  identify  the  responsibility  of 
the  staff  coordinator.  Paragraphs  (b)  and 
(c)  are  reworded,  although  their  basic 
intent  is  unchanged. 

Section  522.42  is  retitled  "Guidelines 
for  the  centralized  admission  and 
orientation  program".  Paragraphs  (a) 
and  (b)  are  reworded,  although  their 
intent  is  unchanged.  Paragraph  (c)  is 
deleted.  Its  intent  is  now  encompassed 
within  former  paragraph  (d),  now 
proposed  paragraph  (c).  entitled  IIA&O 
activities".  New  paragraph  (c)  is 
intended  to  ensure  that  the  newly 
committed  inmate  receives  a  full 
spectrum  of  activities  while  in  A&O. 
Final  paragraphs  (e)-(g).  now  proposed 
paragraphs  (d)-(f).  are  reworded, 
although  their  intent  is  unchanged. 
Section  522.43.  "Responsibility  for  the 
unit  familiarization  program",  is  new. 
This  section  identifies  Bureau  staff 
responsible  for  the  unit  familiarization 
program. 

Proposed  Amendments  to  the  Rule  on 
Classification  and  Program  Review 

A  final  rule  on  classification  and 
program  review  of  inmates  was 
published  in  the  Federal  Register  May  1, 
1981  (at  46  FR  24899).  An  amendment  to 
this  rule  was  published  in  the  Federal 
Register  January  3, 1984  (at  49  FR  193). 
The  present  amendments  are  intended 
to  address  concerns  that  have  arisen 
since  the  rule  was  last  amended. 

In  §  524.11,  the  introductory  paragraph 
is  revised  to  indicate  that  the  section 


refers  to  both  the  classification  and 
program  review  process.  Paragraph  (a) 
is  revised  to  identify  committee 
composition.  Because  institutions 
ordinarily  have  unit  management,  the 
last  sentence  of  §  524.11(a)  is  deleted.  In 
paragraph  (b),  the  phrase  "one  week"  is 
substituted  for  "five  working  days". 

In  §  524.12,  paragraph  (b)  is  revised. 
The  revised  rule  requires  the  inmate's 
waiver  to  be  documented  in  the  inmate's 
central  file.  The  revised  rule  also 
requires  the  inmate  to  attend  the  initial 
classification  meeting.  This  is  necessary 
to  ensure  that  the  newly  committed 
inmate  is  fully  aware  of  what  is 
expected,  and  has  an  opportunity  to 
comment  on  his  classification  program. 
In  paragraph  (c),  the  phrase  "upon 
completion  of  the  inmate's  initial 
classification"  replaces  "at  the  inmate's 
initial  classification".  The  remainder  of 
this  paragraph  (c).  and  paragraph  (d)  are 
revised,  although  their  basic  intent  are 
unchanged.  Paragraph  (e)  is  revised  by 
substituting  "14  days"  for  "5  working 
days".  Although  the  time  frame  is 
expanded,  the  inmate  will  have  been 
verbally  advised  of  the  program  plan  at 
the  time  of  initial  classification.  In 
§  524.13,  paragraph  (a)(2)  (i)  and  (ii)  are 
now  included  within  a  new  proposed 
paragraph  (i).  "the  inmate's  projected 
release  date".  Existing  paragraphs  (iii) 
and  (iv)  will  become  new  paragraphs  (ii) 
and  (iii).  Paragraph  (c)  is  revised  to 
specifically  require  that  staff  offer  the 
inmate  an  opportunity  to  make  a  written 
statement  and/or  to  submit  materials  at 
the  program  review.  Paragraph  (c)(2)  is 
revised  to  refer  to  new  proposed 
paragraph  (c)(3)  which  states  that  staff 
may  require  an  inmate  to  attend  the 
program  review  if  staff  determine  that 
the  inmate's  appearance  at  the  review  is 
essential.  Proposed  paragraph  (c)(4), 
pertaining  to  program  reviews  for 
inmates  in  administrative  detention,  is 
new. 

Proposed  Amendments  to  the  Rule  on 
Inmate  Recreation  Programs 

A  final  rule  on  inmate  recreation 
programs  was  published  in  the  Federal 
Register  May  20. 1980  (at  45  FR  33939). 
The  present  amendments  are  intended 
to  address  concerns  that  have  arisen 
since  publication  of  the  final  rule. 

The  first  sentence  of  §  544.30  is 
reworded,  although  its  intent  is 
unchanged.  The  last  sentence  of  §  544.;mJ 
is  deleted,  as  the  rule  is  intended  to 
apply  at  all  Bureau  institutions.  Section 
544.31(a)  is  expanded.  Section  544.31(b) 
is  reworded,  although  its  intent  is 
unchanged.  Paragraph  (c)  deletes  the 
reference  to  printers  or  India  ink.  In 
§  544.32.  final  paragraph  (a)  and  (a)(1) 
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are  now  combined  into  a  proposed 
introductory  paragraph.  Final 
paragraphs  (8)(2)  and  (aK3)  are  now 
reworded  and  become  proposed 
paragraphs  (a)  and  (b).  EMeted  are  flnal 
§  544^a)(4j-(6).  as  these  are  included 
within  other  sections  of  the  rule, 
particularly  proposed  {  544.31(a). 

Final  §  544.34  is  revised  and  now 
becomes  proposed  9  544.33.  The 
proposed  rule  authorizes  the  Warden  or 
designee  to  approve  the  showing  of 
movies  at  the  institution.  Institutions 
with  HBO  or  cable  will  ordinarily  be* 
allowed  to  show  rental  movies  only 
during  holidays  and  special  events.  X- 
rated  movies  may  not  be  shown.  The 
final  rule  deletes  the  reference  to  a 
committee  being  appointed  to  select  and 
review  suggested  films.  As  revised, 
there  is  no  requirement  that  a  screening 
committee  be  appointed. 

Final  {  544.33  now  becomes  proposed 
S  544.34.  Paragraph  (b)  substitutes  the 
word  "register"  for  "registration". 
Paragraph  (c)(2)  now  states  that  the 
inmate  pays  the  mailing  cost 
Paragraphs  (c)(3)  through  (c)(4)  are 
reworded,  although  their  intent  is 
unchanged.  The  introductory  paragraph 
of  §  544.34(d)  is  new  and  sets  forth  the 
purpose  of  art  and  hobbycraft  programs. 
The  proposed  rule  specifically  states 
that  such  programs  are  not  designed  for 
mass  production  of  art  and  hobbycraft 
items  or  to  provide  a  means  of  income  to 
an  inmate.  Paragraph  (d)(5)  recognizes 
that  a  completed  hobbycraft  article  may 
be  given  to  an  authorized  visitor. 
Paragraph  (d)(6)  is  new  and  recognizes 
the  Warden's  authority  to  set  limits  on 
the  length  of  time  an  inmate  may  use  a 
hobbycraft  facility. 

New  Rule  on  Chendcai  Abase  Programs 

The  Bureau  of  Prisons  is  publishing  a 
new  proposed  rule  on  chemical  abuse 
programs.  The  rule  is  intended  to  offer 
an  inmate  with  a  history  of  chemical 
abuse  the  opportunity  to  participate  in  a 
chemical  abuse  program. 

The  Bureau  of  Prisons  has  determined 
that  these  rules  are  not  major  rules  for 
the  purpose  of  EO  12291.  Tlie,  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  these  rules  since  die 
rules  involve  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  these  rules,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  do  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  770.  320  1st 
Street  NW«  Washingtoa  D.C.  20534. 
Comments  received  will  be  considered 


before  final  action  is  taken.  The 
proposed  rules  may  be  changed  in  light 
of  the  comments  received.  No  oral 
hearings  are  contemplated. 

List  of  Subjects 

28  CFR  Parts  522,  524,  and  550 

Prisoners. 

28  CFR  Part  544 

Education,  Libraries.  Prisoners. 
Recreation. 

In  consideration  of  the  foregoiog.  it  k 
proposed  to  amend  Subchapters  B  and  C 
of  28  CFR,  Chapter  V  as  follows: 

I.  In  Subchapter  B,  revise  Part  522, 
Subpart  E: 

II.  In  Subchapter  B,  revise  Part  524, 
Subpart  B; 

UL  In  Subchapter  C.  revise  Part  544, 
Subpart  D;  and 

IV.  In  Subchapter  C,  add  a  new 
Subpart  F  to  Part  55a 


SUBCHAPTER  B-MMATE  ADMISSION, 
CLASSmCATKNI,  AND  TRANSFER 

PART  522— ADMISSION  TO 
INSTITUTION 

Part  522,  Subpart  E  is  revised  to  read 
as  follows: 

Subpart  E— Admission  and  Orientatton/Unn 
FamiHariitlon  ProQfaw 

o9C> 

5ZZ.40  Purpose  and  scope. 

522.41  Responsibility  for  tlie  centralized 
admission  and  orientation  program. 

522.42  Guidelines  for  the  centralized 
admission  and  orientation  program. 

522.43  ResponstbiHty  for  the  unit 
familiarization  program. 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001,  4042, 
4081,  4062,  500ft-5024,  5039;  28  U.S.C.  509;  510; 
28  CFR  0.95-0.99 

Subpart  E— Admission  and 
Orisntation/Unit  FamKartzation 
Program 

§  522.40    Purpose  and  scopa. 

(a)  Each  inmate  committed  or 
transferred  to  a  Bureau  of  Prisons 
institution  shall  become  involved  in  that 
institution's  centralized  Admission  and 
Orientation  (A&O)  Program.  The 
Warden  shall  ensufe  that  staff  who  are 
involved  with  this  program  offer  each 
newly  committed  inmate  an  orientation 
to  the  institution,  including  information 
regarding  institution  requirements. 
Consistent  with  the  security  needs  of  the 
facility,  inmates  are  to  be  allowed  to 
visit  various  areas  of  the  institution.  The 
centralized  Admission  and  Orientation 
Program  shall  provide  information  to 
inmates  on: 

(1)  Inmate  rights  and  responsibilities; 

(2)  Institution  program  opportimities; 
and 


(3)  The  institution  disciplinary  system. 

(b)  Each  team  or  unit  within  the 
institution  shall  establish  a  procedure 
for  conducting  "unit"  familiarization  for 
newly  assigned  inmates  to  the  team  or 
unit.  This  procedure  shall  provide 
inmates  with  information  regarding 
team  and/or  imit  expectations, 
activities,  and  operations.  A  unit 
familiarization  program  may  be 
substituted  for  the  institution  A&O 
program  when  necessary  to 
accommodate  the  security  needs  of 
special  management  inmates. 

(c)  Staff  shall  develop  orientation 
materials  (e.g.,  handouts  and  pamphlets) 
to  supplement  lectures  and  discussions. 

(d)  Pre-trial  inmates  and  those  who 
are  in  holdover  status  (en  route  to  a 
different  institution)  are  excluded  from 
the  provisions  of  this  rule. 

§  522.41    Responsibility  for  the  centralized 
admission  and  orientation  program. 

(a)  The  Warden  shall  assign  the 
responsibility  for  coordinating  the 
centralized  Admission  and  Orientation 
Program  to  a  specific  member. 

(b)  Staff  who  are  involved  in  the 
lecture  portion  of  the  A&O  Program 
shall  develop  an  outline  of  the 
information  they  wish  to  include  in  their 
presentation. 

(c)  Staff  involved  in  the  A&O  Program 
shall  notify  the  A&O  Staff  Coordinator 
of  inmates  who  are  experiencing 
unusual  emotional  stress  so  that  the 
inmate  can  be  offered  appropriate 
assistance. 

§  522.42    Guidelines  for  ttie  centralized     , 
admission  and  orientation  program. 

(a)  Location.  Each  Warden  shall 
determine  the  most  appropriate  location 
for  the  centralized  A&O  Program. 

(b)  Quarters.  Each  Warden  shall 
establish  procedures  whereby  A&O 
inmates  are  assigned  specific  living 
quarters. 

(c)  A&O  Activities.  The  A&O  Staff 
Coordinator  shall  ensure  that  the 
Admission  and  Orientation  Program 
provides  a  full  spectrum  of  activities  for 
the  newly  committed  inmate,  including 
work,  education,  and  recreation. 

(d)  Telephone  Calls.  Newly  committed 
inmates  shall  ordinarily  be  permitted  to 
complete  at  least  two  local  or  collect 
long  distance  telephone  calls  during  the 
admission  process. 

(e)  Length  of  A&O  Program.  An 
inmate's  involvement  in  the  institution 
A&O  Program  is  based  upon  the  time 
that  is  necessary  to  accomplish  program 
obiectives. 

(f)  Documentation.  Staff  shall  prepare 
documentation  that  the  inmate  has 
received  a  copv  of  the  institution  inmate 
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handbook  and  has  completed  the 
institution  A&O  Program.  Staff  shall 
have  the  inmate  sign  and  date  a  copy  of 
this  document,  and  the  original  shall  be 
placed  in  the  inmate's  central  file. 

§522.43    ResponsibMity  for  ttM  unN 
famWaiization  program. 

(a)  Unit  managers  and  case 
management  personnel  are  responsible 
for  developing  a  team  or  unit 
familiarization  process  for  inmates  who 
are  assigned  to  their  respective 
caseloads. 

(b)  Staff  shall  prepare  documentation 
that  the  inmate  has  completed  the  unit 
familiarization  program.  Staff  shall  have 
the  inmate  sign  and  date  a  copy  of  this 
document,  and  a  copy  shall  be  placed  in 
the  inmate's  central  flle. 

PART  524--CLASSIFiCATK>N  OF 
INMATES 

In  Part  524,  Subpart  B  is  revised  to 
read  as  follows: 

Subpart  B— Classmcation  and  Program 
Review  of  Inmates 

Sec 

524.10  Purpose  and  scope. 

524.11  Classification  team. 

524.12  Initial  classification. 

524.13  Program  reviews. 

524.14  Effect  of  a  detainer  on  an  inmate's 
program. 

524.15  Unscheduled  reviews. 

524.16  Appeals  procedure. 

524.17  Study  and  observation  cases. 
Authority:  5  U.S.C.  301: 18  U.S.C.  4001.  4042, 

4081 .  4082,  5006-5024,  5039:  28  U.S.C.  509;  510; 
28  CFR  0.95-0.99 

Subpart  B— Classification  and  Program 
Review  of  Inmates 

§  524.10    Purpose  and  scope. 

It  is  the  policy  of  the  Federal  Bureau 
of  Prisons  to  classify  each  newly 
committed  inmate  within  four  weeks  of 
the  inmate's  arrival  at  the  institution 
designated  for  service  of  sentence. 
Subsequent  program  reviews  for  each 
inmate  shall  be  conducted  at  regular 
intervals.  The  Warden  shall  establish 
procedures  to  ensure  that  a  newly 
committed  inmate  is  promptly  assigned 
to  a  classification  team. 

§  524. 1 1    Classification  team. 

The  Warden  shall  ensure  that  each 
department  within  the  institution  has 
the  opportunity  to  contribute  to  the 
inmate  classification  and  program 
review  process. 

(a]  At  a  minimum,  each  classiflcation 
(unit)  team  shall  inlcude  the  unit 
manager  or  case  management  specialist, 
a  case  manager,  and  a  correctional 
counselor.  An  education  advisor  and  a 
psychology  services  representative  are 


ordinarily  members  of  the  classification 
team  as  well. 

(b)  Each  member  of  the  classification 
team  shall  individually  interview  the 
newly  arrived  inmate  within  one  week 
of  the  inmate's  assignment  to  that  team. 


S  524.12 

(a)  The  Warden  or  designee  shall 
ensure  that  each  newly  committed 
inmate  is  scheduled  for  initial 
classiHcation  within  four  weeks  of  the 
inmate's  arrival  at  the  designated 
institution. 

(b)  Staff  shall  notify  an  inmate  at  least 
48  hours  prior  to  the  inmate's  scheduled 
appearance  before  the  classification 
team.  An  inmate  may  waive  in  writing 
the  48  hours  notice  requirement.  An 
inmate's  waiver  of  the  48  hour 
requirement  is  to  be  documented  in  the 
inmate's  central  file.  The  inmate  is 
required  to  he  present  at  the  initial 
classification  meeting. 

(c)  Staff  shall  complete  a  Program 
Review  Report  upon  completion  of  the 
inmate's  initial  classification.  This 
report  shall  offer  a  correctional  program 
(plan)  designed  to  meet  the  inmate's 
needs.  Each  sentenced  inmate  who  is 
physically  and  mentally  able  shall  be 
assigned  to  an  institutional  or  industrial 
work  program.  With  the  exception  of  the 
work  assignment,  or  where  program 
involvement  is  mandated  by  Bureau 
policy,  e.g..  Adult  Basic  Education  (ABE) 
or  by  statute,  the  inmate  may  choose  not 
to  participate  in  the  recommended 
program. 

(d)  The  inmate  is  to  be  provided,  and 
sign  for  a  copy  of  the  program  review 
report.  If  the  inmate  refuses  to  sign  for  a 
copy,  staff  witnessing  the  refusal  shall 
place  a  signed  statement  to  this  effect 
on  the  report.  A  copy  of  the  report  will 
be  placed  in  the  inmate's  central  file. 

(e)  Within  14  days  following  the  initial 
classification  meeting,  staff  shall 
prepare  a  staff  summary,  discussing 
those  facts  which  were  available  at  the 
time  of  the  initial  classification.  The 
staff  summary  is  to  include  information 
on  the  inmate's  current  offense  and  prior 
record,  social  situation,  recommended 
programs,  and  community  resources.  A 
copy  of  the  staff  summary  is  provided  to 
the  inmate,  upon  the  inmate's  request.  A 
staff  summary  is  not  required  for  an 
inmate  serving  a  sentence  of  six  months 
or  less. 

§  524.13    Program  reviews. 

(a)  Staff  shall  conduct  a  program 
review  for  each  inmate  in: 

(1)  Security  Level  1,  2,  and  3 
institutions  at  least  once  every  90  days, 
and 

(2)  Security  Level  4,  5,  and  6  and 
administrative  institutions  at  least  once 


every  180  days.  When  an  inmate  in  a 
Security  Level  4,  5,  6,  or  administrative 
institution  is  within  two  years  of  an 
anticipated  release  date,  a  program 
review  shall  be  conducted  at  least  once 
every  90  days.  An  anticipated  release 
date,  for  purpose  of  this  rule,  refers  to 
the  first  of  the  following  dates: 

(i)  The  inmate's  projected  release 
date; 

(ii)  The  inmate's  presumptive  parole 
date;  or 

fiii)  The  inmate's  effective  parole  date. 

(b)  Staff  shall  prepare  a  program 
review  report  to  document  each  program 
review.  The  inmate  is  to  sign  for  and 
receive  a  copy  of  this  report.  If  the 
inmate  refuses  to  sign  for  a  copy  of  this 
report,  staff  witnessing  the  refiisal  shall 
place  a  signed  statement  to  this  effect 
on  the  report.  Staff  shall  place  a  copy  of 
the  program  review  in  the  inmate's 
central  file. 

(c)  Staff  shall  notify  the  inmate  of  the 
program  review  at  least  48  hours  in 
advance  of  the  staff  originated  meeting 
and  offer  the  inmate  an  opportunity  to 
make  a  written  statement  and/or  to 
submit  materials  at  the  program  review. 

(1)  An  inmate  may  waive  in  writing 
the  48  hours  notice  requirement 

(2)  Except  as  noted  in  paragraph  (c)(3) 
of  this  section,  an  inmate  may  elect  not 
to  attend  the  program  review.  An  inmate 
who  elects  not  to  attend  this  review 
ordinarily  must  indicate  this  refusal, 
through  a  signed  statement  on  the 
program  review  report  at  least  24  hours 
prior  to  the  scheduled  meeting.  When  an 
inmate  does  not  provide  this  signed 
statement,  but  elects  not  to  attend  the 
program  review,  staff  shall  indicate  the 
inmate's  refusal  to  appear  and,  if 
known,  the  reasons  for  refusal  on  the 
program  review  report.  A  copy  of  this 
report  is  to  be  forwarded  to  the  inmate. 
The  inmate  who  elects  not  to  appear  for 
a  program  review  is  responsible  for 
becoming  aware  of.  and  will  be  held 
accountable  for,  the  classification 
team's  action. 

(3)  An  inmate  may  be  required  to 
attend  the  classification  meeting  when 
staff  determine,  and  advise  the  inmate 
in  writing,  that  the  inmate's  appearance 
is  essential. 

(4)  An  inmate  confined  in 
administrative  detention  shall  receive 
regularly  scheduled  program  review  on 
the  record.  This  procedure  shall  be 
documented  and  a  copy  of  the  report 
sent  to  the  inmate.  Upon  the  inmate's 
release  from  detention  status,  the  inmate 
may  be  considered  for  an  unscheduled 
review  as  provided  for  in  S  524.15  of  this 
rule. 
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§S24.14    EtfactofadMaiiMronan 
kimato'a  progiwn. 

The  existence  of  detainer,  by  itself, 
ordinarily  does  not  affect  the  inmate's 
program.  An  exception  may  occur  where 
the  program  is  contingent  on  a  speciHc 
issue  (for  example,  custody)  which  is 
affected  by  the  detainer. 

S  524.15    UnsctMdulMl  rwftows. 

Staff  may  establish  a  schedule  to 
ensure  that  inmates  are  provided 
program  reviews  as  required  by  this 
rule.  Upon  request  of  the  inmate  or  staff, 
and  with  the  concurrence  of  the  unit 
manager,  an  advanced  or  previously 
unscheduled  program  review  may  occur. 

9524.16  Appeals  procedure. 

An  inmate  may  appeal,  throu^  the 
Administrative  Remedy  Procedure,  a 
decision  made  at  the  initial 
classification  or  at  a  program  review. 

9524.17  Study  and obaervatloneasae. 

Inmates  committed  to  the  custody  of 
the  U.S.  Attorney  General  for  purposes 
of  study  and  observation  are  excluded 
from  the  provisions  of  this  rule. 

SUBCHArTER  C— INSTfTUTIOHAL 
MANAQCMENT 

PART  544-EOUCATION 

Part  544,  Subpart  D  is  revised  to  read 
as  follows: 

Subpart  D— Inmate  Recreation  Programs 

OOC< 

544.30  Purpose  and  scope. 

544.31  DefmitionB. 

544.32  Goals. 

544.33  Movies. 

544.34  Art  and  hobbycraft. 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001. 4042, 
4081,  4082,  4161-4166,  5006-8024.  5039;  28 
U.S.C.  500,  510:  28  CFR  0.95-0.99. 

Sut>part  D— inmate  Recreation 
Programa 

9  S44.30    Purpose  and  scope. 

The  Bureau  of  Prisons  encourages  an 
inmate  to  make  constructive  use  of 
leisure  time  and  offers  movies,  sports, 
social  activities,  ^rts  and  hobbycrafts. 

9S44.31    DefMtiona. 

(a)  Leisure  activities  are  a  wide  range 
of  activities  in  which  inmates  may 
participate  when  not  performing 
assigned  duties.  Leisure  activities 
include  organized  and  informal  sports, 
table  games,  hobbycrafts,  music 
programs,  intramural  activities,  social 
and  cultural  organizations,  movies  and 
stage  shows.  Religious  activities, 
psychological  services,  and  education 
classes  are  not  included  within  this 
definition. 


(b)  Organized  activities  are  those 
activities  accounted  for  by  registration 
or  roster  of  individual  participants. 

(c)  Art  work  includes  all  paintings  and 
sketches  rendered  in  any  of  the  usual 
media  (oils,  pastels,  crayons,  pencils, 
inks,  and  charcoal). 

(d)  Hobbycraft  activities  includes 
leatherwoiic  models,  clay,  mosaics, 
crochet,  knitting,  sculptures, 
woodworking,  lapidary,  and  other  forms 
consistent  with  institution  guidelines. 


9544.32 

The  Warden  is  to  ensure,  to  the  extent 
possible,  that  leisure  activities  are 
provided  to  meet  the  spcial,  physical, 
and  psychological  needs  of  inmates. 

(a)  Leisure  activities  are  designed  to 
attract  inmate  participation  regardless 
of  ethnic,  racial,  age,  and  sex 
differences,  and  to  enhance  potential  for 
post-release  involvement 

(b)  Leisure,activities  are  designed  to 
ensure  that  an  inmate  with  the  need, 
oapacity,  and  desire  has  the  opportunity 
to  complete  one  or  more  leisure 
activities  (see  28  CFR  544.81). 

9544.33  Movies. 

The  Warden  or  designee  may  approve 
the  showing  of  movies  at  the  institution. 
Institutions  with  HBO  or  cable 
ordinarily  may  show  rental  movies  only 
during  holidays  and  special  events.  X- 
rated  movies  may  not  be  shown  at  the 
institution. 

9544.34  ArtendhobbycrefL 

(a)  An  inmate  engaged  in  art  or 
hobbycraft  activities  may  obtain 
materials  through: 

(1)  The  institution  art  program  (if  one 
exists): 

(2)  The  commissary  sales  unit; 

(3)  Special  purchase  commissary 
orders,  if  the  sales  unit  is  unable  to 
stock  a  sufficient  amount  of  the  needed 
materials;  or 

(4)  Other  sources  approved  by  the 
Warden. 

(b)  Each  inmate  shall  identify  art  or 
hobbycraft  materials  by  showing  the 
inmate's  name  and  register  number  on 
the  reverse  side  of  the  item. 

(c)  Completed  or  abandoned  art  or 
hobbycraft  articles  may  be  disposed  of 
in  the  following  manner 

(1)  Upon  approval  of  the  Warden,  by 
giving  the  item  to  an  authorized  visitor; 

(2)  By  mailing  the  items  to  a  verified 
relative  or  approved  visitor  at  the 
inmate's  expense. 

(3)  Items  may  be  sold  through  an 
institution  art  and  hobbycraft  sales 
program,  if  one  exists,  after  the 
institution  price  committee  has 
determined  the  sale  price. 


(4)  Other  methods  established  by  the 
Warden. 

(d)  Restrictions.  Art  and  hobbycraft 
programs  are  intended  for  the  personal 
enjoyment  of  the  inmate  and  as  an 
opportunity  to  learn  a  new  leisure  skill, 
liiey  are  not  for  the  mass  production  of 
art  and  hobbycraft  items  by  artists  or  to 
provide  a  means  of  supplementing 
institution  income. 

(1)  The  Warden  may  restrict  for 
reasons  of  security  and  housekeeping, 
the  size  of  inmate  paintings.  Paintings 
mailed  out  of  the  institution  must 
conform  to  both  institution  guidelines 
and  postal  regulations.  If  an  inmate's  art 
work  or  hobbycraft  is  on  public  display, 
the  Warden  may  restrict  the  content  of 
the  work  in  accordance  with  community 
standards  of  decency. 

(2)  The  Warden  may  set  limits,  in 
compliance  with  commissary  guidelines, 
on  the  amount  of  money  an  inmate  may 
spend  on  art  or  hobbycraft  materials. 

(3)  The  Warden  may  restrict  for 
reasons  of  security,  fire  safety,  and 
housekeeping,  the  use  or  possession  of 
art  and  hobbycraft  items  or  materials. 

(4)  The  Warden  may  limit  hobbycraft 
projects  in  the  cell/living  areas  to  those 
which  can  be  contained/stored  in 
designated  personal  property 
containers.  Exceptions  may  be  made  for 
such  items  as  a  painting  where  the  size 
would  prohibit  placement  in  a  locker. 
Hobbycraft  items  must  be  removed  from 
the  living  area  when  completed. 

(5)  The  Warden  shall  require  the 
inmate  to  mail  completed  hobbycraft 
articles  out  of  the  institution  at  the 
inmate's  expense,  or  to  give  them  to  an 
authorized  visitor  within  90  days  of 
completion,  or  to  dispose  of  them 
through  approved  sales.  However, 
articles  offered  for  sale  must  be  sold 
within  90  days  of  completion,  or  must  be 
given  to  an  authorized  visitor  or  mailed 
out  of  the  institution  at  the  inmate's 
expense. 

(8)  Where  space  and  equipment  are 
limited  and  demand  is  high,  the  Warden 
may  set  limits  on  the  amount  of  time  an 
inmate  may  use  a  hobbycraft  facility, 
e.g.  the  Warden  may  limit  an  inmate's 
use  of  a  ceramics  classroom  to  six 
months  to  make  room  for  new  students. 

PART  550— DRUG  PROGRAMS 

In  Subchapter  C,  add  a  new  Subpart  F 
to  Part  550  to  read  as  follows: 

Sut)part  F—Cttemical  Abuse  Programs 

Sec. 

550.50  Purpose  and  scope. 

550.51  Oiemical  abuse  program  standards. 
Autliority:  5  U.S.C.  301: 18  U.S.C.  4001.  4042. 

4081.  4082.  5006-5024.  5039;  28  U.S.C.  500.  510. 
28  CFR  0.95-0.99. 
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§  550.50    PurpoM  and  scope. 

The  Bureau  of  PriscHis  offers  inmates 
with  histories  (rf  chemical  abuse  the 
opportunity  to  participate  in  chemical 
abuse  programs. 


iSSOJSA    CtwnHcH 
standards. 


pfoyaiw 


(a)  Each  Warden  shall  designate  a 
Chemical  Abuse  Program  Coordinator. 


\b)  The  Chemical  Abuae  Atigram 
Coordinator  shall  ensure  that  all  new 
institution  admissions  are  screened  by^ 
psychologist  to  assess  the  need  for 
chemical  abuse  programming.  Priority 
for  program  involvement  shall  be  given 
to  those  inmates  with  serious  chemical 
abuse  problems,  and  to  inmates  with 
court-ordered  program  involvement. 

(c)  A  standard  chemical  abuse 
education  package  shall  be  presented  to 
inmates  as  part  of  the  institution's 
Admission  and  Orientation  program. 


(d)  A  contractua)  agrecmewt  shall  be 
developed  between  tl^  iiunate 
participant  and  chemical  abuse  staff. 
This  contract  shall  state  the 
responsibilities  of  both  the  program  staff 
and  the  inmate. 

Dated:  November  M,  1985. 
Nonun  A.  Carbon, 
Director,  Bureau  of  Prisons. 
[PR  Doc.  85-27920  Filed  11-21-85;  8:46  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Instftirtea  of  Health 

Recombinant  DNA  Reeearcti;  Actiona 
Under  QukMinea 

AQSNCV:  National  Inatitutes  of  Health 
(NIH).  PHS,  DHHS. 

ACTION:  Notice  of  actions  under  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

summary:  This  notice  sets  forth  four 
actions  taken  by  the  Director,  NIH. 
under  the  November  1984  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (49  FR 
46266). 

EFFECTIVE  DATE:  November  22. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  can  be  obtained 
from  Dr.  William  J.  Gartland.  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  (301)  496-6051. 
SUPPiEMCNTARY  INFORMATION:  Today 
four  actions  are  being  promulgated 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
Three  of  the  proposed  actions  were 
published  for  comment  in  the  Federal 
Register  of  August  19, 1985  (50  FR 
33462),  and  reviewed  and  recommended 
for  approval  by  the  Recombinant  DNA 
Advisory  Committee  (RAC)  at  its 
meeting  on  September  23, 1985.  The 
fourth  action  was  published  in  the 
Federal  Regiater  of  March  28, 1965  (50 
FR  12456).  It  was  considered  and  tabled 
at  the  May  3, 1985.  RAC  meeting:  it  was 
rere viewed  and  recommended  for 
approval  at  the  September  25. 1985.  RAC 
meeting. 

In  accordance  with  Section  IV-C-l-b 
of  the  NIH  Guidelines,  these  actions 
have  been  found  to  comply  with  the  NIH 
Guidelines  and  to  present  no  significant 
risk  to  health  or  the  envirorunent. 

Part  I  of  this  announcement  provides 
background  information  on  the  actions. 
Part  II  provides  a  summary  of  the 
actions  of  the  Director,  NIH. 

I.  Decision  on  Actions  Under  NIH 
Gindelines 

A.  Request  for  Permission  to  Clone 
Shiga-Like  Toxin  From  the  Families 
Enterobacteriaceae  and  Vibrionaceae  in 
E.coliK-12 

Dr.  Alison  O'Brien  of  the  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS)  had  previously  (49  FR 
36052)  received  permission  firom  the 
National  Institutes  6f  Health  to  clone  the 
structural  gene  of  the  Shiga-like  toxin 
(SLT)  of  Escherichia  coli  in  E.  coli  K-12. 


Subsequently  in  a  letter  9f  July  28,  Dr. 
O'Brien  requested  permission  to  clone 
SLT  structural  genes,  defined  either  by 
nucleotide  sequence  homology  witb  SLT 
gene  probes  from  E  coli  or  by  antigenk: 
cross-reactivity  of  their  gene  products 
with  purified  E  coli  SLT,  from  bacterial 
species  classified  in  the  famthee 
Enterobacteriaceae  or  Vibrionaceae 
into  £1  coli  K-12  under  conditions 
similar  to  those  specified  in  the  previous 
permission.  Dr.  O'Brien  requested 
premission  to  broaden  the  scope  of 
study  of  SLT  toxin  for  the  following 
reasons:  (1)  To  investigate  the  potential 
role  of  SLT  in  the  pathogenicity  of  a 
variety  of  bacteria;  (2)  to  compare  the 
SLT  genes  from  various  pathogenic 
bacteria:  and  (3)  to  facilitate  the 
development  of  an  experimental  Vibrio 
choleme  vaccine  strain  deleted  for  SLT 
genes. 

This  proposal  was  published  in  the 
August  19. 1985,  Federal  Register  for 
public  comment.  No  cumments  were 
received  during  the  comment  period. 

On  August  16, 1985,  the  RAC  Working 
Group  on  Toxins  considered  this 
proposal.  A  portion  of  the  minutes  of  the 
meeting  pertaining  to  this  proposal 
reads  as  follows: 

"Dr.  Gottesman  said  Dr.  Alison 
O'Brien  of  the  Uniformed  Services 
University  of  the  Health  Sciences 
(USUHS)  was  requesting  permission  to 
clone  SLT  structural  genes  (defined 
either  by  nucleotide  sequence  homology 
with  SLT  gene  probes  from  £".  coli  or  by 
antigenic  cross-reactivity  of  their  gene 
products  with  purified  E.  coli  SLT)  from 
bacterial  species  classified  in  the 
famiUes  Enterobacteriaceae  or 
Vibrionaceae  according  to  Bergey's 
Manual  of  Systematic  Bacteriology  into 
E.  coli  K-12  under  the  conditions 
specified  in  Federal  Register.  Volume  49. 
Number  179.  Dr.  O'Brien  had  previously 
sought  and  had  obtained  permission 
from  the  NIH  to  clone  SLT  from  E.  coli 
in  E.  coli  K-12  host-vector  systems.  The 
language  of  that  permission  appeared  in 
Federal  Register  49.  Number  179.  and 
was  incorporated  into  the  NIH 
Guidelines  as  Appendix  F-IV-+I. 

"Dr.  Gottesman  said  Appendix  F-IV- 
H  of  the  NIH  Guidelines  currently  reads: 

"The  intact  structural  gene(s)  of  the 
Shiga-like  toxin  from  E.  coli  may  be 
cloned  in  E.  coli  K-12  under  BL3-f-EKl 
containment  conditions. 

'E.  coli  host  vector  systems  expressing 
the  Shiga-like  toxin  gene  may  be  moved 
from  BL3  to  BL2  containment  conditions 
provided  that:  (1)  The  amount  of  toxin 
produced  by  the  modified  host-vector 
systems  is  no  greater  than  that  produced 
by  the  positive  control  strain  933  E  coli 
0157:H7,  grown  and  measured  under 
optimal  conditions:  and  (2)  the  cloning 


vehicle  is  to  be  an  EKl  vector  preferably 
belonging  to  the  class  of  poorly 
mobilizable  plasmids  audi  as  pBR322. 
I»BR328.  and  pBR325. 
-    'Nontoxinogenic  fragments  of  the 
Shiga-like  toxin  structural  gene(s)  may 
be  moved  frt)m  BL3-f-EKl  to  BL2-t-EKl 
containment  conditions  or  such 
nontoxinogenic  fragments  may  be 
directly  cloned  in  E.  coli  K-12  under 
BL2+EK1  conditions  provided  that  the 
E  co/y  host-vector  systems  containing 
the  fragments  do  not  contain 
overlapping  fragments  which  together 
would  encompass  the  Shiga-like  toxin 
structural  gene(s].' " 

" Dr.  O'Brien  said  sha.and  her 

group  had  been  investigating  organisms 
for  the  presence  of  SLT.  SLT  is  defined 
as  being  cytotoxic  to  cells  and 
antigenically  cross-reactive  with 
purified  E.  coli  SLT.  SLT  has  been 
identified  in  members  of  the  families 
Enterobacteriaceae  and  the 
Vibrionaceae,  and  she  was  now 
requesting  permission  to  clone  SLT 
genes  from  the  Vibrionaceae  and  the 
Enterobacteriaceae  in  E.  coli  K-12.  The 
major  goal  of  this  work  is  to  develop  a 
cholera  toxin  vaccine. 

"Dr.  O'Brien  suggested  SLT  may  be  a 
common  property  of  these  bacteria;  in 
organisms  such  as  Shigella  dysenteriae 
1,  SLT  may  play  a  role  in  virulence  when 
a  large  amount  of  the  protein  is 
produced  and  other  virulence  factors  are 
present. 

"Dr.  O'Brien  said  SLT  has  also  been 
recently  identified  in  one  strain  of 
Campylobacter  and  two  strains  of 
Aeromonas.  The  Aeromonas  are 
classified  as  Vibrionaceae.  The 
Campylobacter  had  at  one  time  been 
classified  by  Bergey's  Manual  as 
Vibrionaceae  but  had  recently  been 
reclassified  as  an  orphan  species. 

"Dr.  O'Brien  pointed  out  that  a 
number  of  Campylobacter 
characteristics  are  common  to  the 
Vibrionaceae.  She  asked  whether  she 
might  receive  permission  to  clone  SLT 
genes  from  Campylobacter. 

"Dr.  Milewski  said  the  August  19. 
1985.  Federal  Register  announcement  (50 
FR  33462)  published  30  days  before  the 
RAC  meeting  and  describing  the 
proposal  stated  that  Dr.  O'Brien 
requested  permission  to  clone  the  SLT 
gene  from  members  of  the  families 
Enterbacteriaceae  and  Vibrionaceae 
.  .  .  She  suggested  the  working  group — - 
first  vote  on  the  proposal  as  it  appeared 
in  the  Federal  Register.  The  group  could 
subsequently  offer  a  recommendation  on 
experiments  involving  Campylobacter. 

"Dr.  Levine  pointed  out  that 
investigation  in  other  parts  of  the  world 
may  perform  the  types  of  experiments 
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requested  by  Dr.  O'Brien  under  much 
less  restrictive  conditions.  He  thou^ 
U.S.  investigators  are  unfairiy  shackled 
by  differences  in  rules  on  the  cloning  of 
toxin  genes. 

"Dr.  Cottesman  said  there  are  two 
approaches  to  dealing  with  differences 
in  rules  between  countries:  (1)  The 
working  group  may  suggest  the  NIH 
Guidelines  be  modiHed;  and  (2)  the 
investigator  may  request  more  generic 
approvals. 

"Dr.  Cottesman  suggested  the  working 
group  proceed  by  voting  on  those 
portions  of  request  which  were 
published  in  the  August  19, 1985.  Federal 
Register  and  subsequently  propose  and 
vote  on  other  actions  the  working  group 
deems  reasonable. 

"Dr.  Cottesman  asked  whether  the 
SLT  structural  gene  is  carried  on  a 
phage.  Dr.  O'Brien  replied  that  high 
toxin  production  in  bacteria  usually 
appears  to  be  associated  with  the 
presence  of  SLT  converting  phages  such 
as  9331  and  H19A/J  but  not  always.  A 
low  level  of  toxin  production  can 
consistently  be  detected  in  the  absence 
of  phage,  and  may  be  associated  with  a 
chromosomal  gene.  Dr.  O'Brien 
hypothesized  that  the  phage  gene  may 
be  a  variant  of  the  chromosomal  gene. 
She  suggested  other  variants  of  the  gene 
might  be  found  in  other  bacterial 
species.  She  added  that  the  Shiga  toxin 
gene  appears  to  be  a  chromosomal  gene 
in  Shigella  dysenteriae  1  since  the 
phage  cannot  be  induced. 

"Dr.  Cottesman  asked  what  is  known 
about  the  host  range  of  the  SLT 
converting  phages.  Dr.  John  Newland  of 
USUHS  said  the  phages  can  infect  other 
E.  coli  strains;  other  bacterial  families 
have  not  been  studied  to  determine 
whether  these  phages  will  infect 
members  of  these  families. 

"Dr.  Cottesman  asked  how  much 
toxin  was  produced  when  the  SLT  gene 
under  its  own  regulation  on  a  multicopy 
plasmid  was  introduced  into  the  E.  coli 
host-vector  system.  Dr.  O'Brien  replied 
that  a  seven  fold  increase  in  toxin 
production  compared  to  the  standard 
strain  933  E.  coli  0157:H7  occurs  when 
the  SLT  gene  under  its  own  regulation  is 
introduced  into  the  E.  co// host-vector 
system. 

"Dr.  O'Brien  said  the  issue  of 
increased  SLT  production  by  the  E.  coli 
host-vector  system  should  be  kept  in 
perspective.  Under  optimal  laboratory 
conditions.  Shigella  dysenteriae  1  strain 
60R  produces  10*  cytotoxic  toxin  doses 
per  milhgram  (mg)  protein . . .;  the 
standard  strain  933  E  coli  0157:H7 
produces  10'  cytotoxic  doses  (CDs)  per 
mg  protein  under  optimal  conditions. 
The  E.  coli  host-vector  strain  carrying 
the  SLT  gene  on  a  multicopy  plasmid 


produces  TxlO^  CDs  per  mg  protein 
under  optiniai  conditions.  This  level  of 
toxin  production  is  still  less  than  that 
produced  by  the  Shigella  dysenteriae  1 
strain.  She  added  tiiat  Shigella  flexneri 
produces  approximately  10*  CDs  per  mg 
protein  under  optimal  conditions.  The 
Vibrio  choleroe  vaccntie  strain  produces 
10*  CDs  per  mg  protein  under  optimal 
conditions. 

"Dr.  Collier  pointed  out  that  at  this 
time  the  specific  activity  of  SLT  toxin  is 
not  known.  Dr.  Cottesman  said 
ai^uments  on  mechanism  of  entry  into 
the  animal  and  treatability  of  symptoms 
support  a  recommendation  to  RAC  Ujat 
this  proposal  be  recommended  to  the 
NIH  Director.  Dr.  Formal  said  £.  coli 
host-vector  systems  offer  an  additional 
safety  factor  since  experience  has 
shown  E  coli  K-12  will  not  ordinarily 
colonize  the  bowel. 

"Dr.  Collier  moved  that  the  working 
group  approve  of  Dr.  O'Brien's  request 
as  it  appears  in  the  August  19, 1985, 
Federal  Ragistar- 

"Dr.  Cill  said  he  would  like  the  record 
to  show  the  woiking  group  was  taking 
this  action  because  it  judged  that  E.  coli 
host-vector  systems  carrying  the  SLT 
gene  no  more  harmful  than  Shiga  toxin 
expressing  strains  found  in  nature. 

"By  a  vote  of  six  in  favor,  none 
opposed,  and  no  abstentions,  the 
working  group  recommended  RAC 
approve  Dr.  O'Brien's  request  as  it 
appeared  in  the  August  19. 1985,  Federal 
Register 

"Dr.  Newland  asked  whether  933  E. 
coli  0157;H7  would  be  the  standard 
against  which  activity  is  measured 
regardless  of  what  strain  was  used  as 
the  source  of  the  SLT  gene.  Dr.  Cill  said 
the  strain  specified  in  Appendix  F-IV-41 
of  the  NIH  Guidelines  would  be 
standard  strain  regardless  of  the  source 
of  the  SLT  gene. 

"Dr.  O'Brien  asked  the  working  group 
to  consider  substituting  in  Appendix  F- 
IV-H  a  shigella  strain  which  produces 
more  toxin  than  933  E.  coli  0157:H7  as 
the  standard  against  which  to  measure 
toxin  production.  Shigella  dysenteriae  1 
strains  produce  approximately  10' CDs 
mg  protein  in  cell  lysate;  standard  strain 
933  E.  coli  0157:  H7  produces  10'  CDs 
per  mg  protein  under  optimal  conditions. 

"Dr.  Collier  said  the  question  is 
whether  there  is  any  reason  to  believe 
an  E.  coli  K-12  host-vector  strain 
expressing  SLT  or  Shiga  toxin  on  a  high 
copy  number  plasmid  would  be  any 
more  toxic  than  Shigella  found  in 
nature.  Dr.  Levine  pointed  out  that  E. 
coli  K-12  does  not  colonize  the  gut  and  a 
K-12  host-vector  system  carrying  the 
SLT  gene  would  not  be  more  pathogenic 
than  Shigella  dysenteriae.  He  thought 
10*  CDs  per  mg  protein  in  cell  lysates 


would  be  an  appropriate  upper  limit  for 
permitting  a  done  to  be  removed  from 
BL3  containment. 

"Dr.  Gill  said  an  extra  margin  of 
safety  is  provided  by  the  specification  in 
Appendix  F-IV-H  of  10'  CDs  per  mg 
protein  in  cell  lysates  as  the  upper  limit 
for  removal  of  SLT  clones  from  BL3 
containment 

He  would  prefer  strain  933  E.  coli 
0157:H7  which  produces  10'  CDs  under 
optimal  containment  be  the  standard 
strain  for  determining  whether  a 
particular  host-vector  strain  could  be 
removed  from  BL3  containment.  If 
cloning  of  the  Shiga  toxin  gene  on  a  high 
copy  number  plasmid  in  E.  coli  K-12 
resulted  in  a  10  fold  increase  in  toxin 
production,  a  very  high  level  of  toxin. 
10*  CDs.  would  be  produced. 

"Dr.  Kopecko  said  it  was  important  to 
clone  the  Shiga  gene  from  Shigella 
dysenteriae  1  in  order  to  understand 
how  toxin  gene  expression  is  controlled 
since  Shigella  dysenteriae  1,  an 
epidemic  strain,  produces  more  toxin 
than  otiier  bacteria.  He  thought  10*  CDs 
per  mg  protein  is  equivalent  to  the 
highest  level  of  Shiga  toxin  expression 
found  in  nature;  therefore,  the  working 
group  should  recommend  E.  coli  K-12 
host- vector  systems  expressing  10 'CDs 
per  mg  protein  be  permitted  to  be  moved 
from  BL3  to  lower  containment.  K-12 
strains  producing  more  tiian  10*  CDs  per 
mg  protein  will  not  be  permitted  to  leave 
BL3  containment  under  the  proposed 
language. 

"Dr.  Cottesman  said  the  issue  is 
whether  E.  coli  K-12  producing  high 
levels  of  Shiga  toxin  would  be 
hazardous  to  animals. 

"Dr.  Habig  said  he  did  not  see  why  £. 
coli  K-12  host-vector  systems  carrying 
the  Shiga  toxin  gene  would  pose  a 
greater  danger  than  Shigella  dysenteriae 
1.  Dr.  Kopecko  pointed  out  that  clinical 
laboratories  routinely  work  with 
Shigella  dysenteriae  1  at  BL^  conditions. 
He  did  not  think  E.  coli  K-12  host-vector 
systems  would  be  more  dangerous  than 
Shigella  dysenteriae  1.  Dr.  Cottesman 
said  she  felt  comfortable  with  permitting 
£.  coli  host-vector  systems  expressing 
10*  CDs  of  SLT  to  be  used  at  BL2 
containment  since  E  coli  K-12  does  not 
colonize  the  gut. 

"Dr.  Levine  suggested  a  number  such 
as  10*  CDs  be  chosen  as  the  upper  limit 
of  toxin  a  host-vector  system  might 
express  if  it  is  to  be  removed  from  BL3 
to  a  lower  containment  level. 

"Dr.  Levine  said  E.  coli  K-12  is  not  an 
invasive  pathogenic  organism.  Several 
factors  are  necessary  for  pathogenicity, 
and  even  for  Shigella  more  is  required 
than  simply  expression  of  the  toxin 
gene.  An  attenuated  Shiga  bacillus 
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vaccine  strain  which  produces  as  much 
Shiga  toxin  as  the  parent  pathogenic 
strain  but  laci(s  invasiveness  factors  did 
not  cause  disease  when  fed  to  human 
volunteers.  In  the  single  case  in  which 
the  strain  reverted  to  invasive,  the 
human  volunteer  became  ill. 

"Dr.  Formal  said  he  had  constructed  a 
strain  by  intrpducting  half  of  the 
Shigella  flexneri  chromosome  and  an 
SLT  converting  phage  into  E.  coli  K-12. 
The  introduced  Shigella  flexneri  genes 
were  thought  to  include  all  of  the  genes 
necessary  for  virulence.  The  constructed 
strain  had  no  effect  on  monkeys  in 
feeding  experiments  although  it 
produced  10'  CDs  per  mg  protein  of  SLT 
under  optimal  laboratory  conditions. 

"Dr.  Gill  asked  whether  concern 
exists  about  transfer  to  other  organisms 
of  a  high  copy  number  plasmid  carrying 
the  Shiga  toxin  gene  and  its  control 
elements. 

"Dr.  Newland  said  the  probability  of 
transfer  of  the  SLT  or  Shiga  toxin  gene 
by  phage  in  nature  is  higher  than  the 
probability  of  transfer  from  K-12  by 
poorly  mobilizable  plasmid  vectors. 

"Dr.  Cottesman  asked  what 
laboratory  conditions  are  necessary  to 
obtain  optimal  expression  of  the  SLT 
gene  in  the  E.  coli  K-12  host-vector 
system.  Dr.  Newland  replied  that 
antibiotic  pressure  is  necessary.  In 
addition,  several  other  procedures  such 
as  using  specially  treated  medium  are 
also  required.  If  an  SLT  clone  is  simply 
cultured  in  the  conditions  usually  used-, 
to  culture  the  host-vector  system,  toxin 
production  is  generally  a  factor  of  10* 
lower  than  the  highest  level  of 
expression  obtained  under  optimal 
conditions  with  that  clone. 

"Dr.  Newland  said  he  had  observed 
that  the  recombinant  plasmid  carrying 
the  SLT  gene  appears  to  be  rapidly  lost 
from  the  E.  coli  host-vector  system  in 
the  absence  of  selective  antibiotic 
pressure.  The  plasmid  without  the  SLT 
gene  is  not  so  rapidly  lost  in  the  absence 
of  selective  pressure.  He  and  Dr.  O'Brien 
hypothesized  that  high  levels  of  toxin 
may  be  toxic  to  bacteria.  The  rapid  loss 
of  the  recombinant  plasmid  in  the 
absence  of  selective  pressure  may  be  an 
additional  safety  factor. 

"Dr.  Gottesman  asked  whether  the 
working  group  would  consider 
modifying  Appendix  F-IV-H  by  raising 
the  upper  level  of  toxin  expression  to  10* 
CDs  per  mg  protein  in  cell  lysates  in 
exchange  for  an  assurance  that  the 
plasmid  will  be  rapidly  lost  in  the 
absence  of  antibiotic  pressure. 
Alternatively,  an  upper  level  of 
expression  need  not  be  fixed  if  the 
plasmid  will  be  rapidly  lost  since  rapid 
plasmid  loss  will  provide  a  measure  of 
safety. 


"Dr.  Levine  said  one  problem  with  Dr. 
Gottesman's  proposal  is  that  tanguage 
generic  for  experiments  involving  E.  coli 
may  not  apply  to  experiments  involving 
Vibrio  or  Shigella.  A  second  concern  is 
the  variability  of  the  SLT  assay;  without 
an  internal  standard  it  is  difficult  to 
know  how  much  toxin  is  produced.  He 
asked  Dr.  O'Brien  how  great  a  difference 
is  observed  using  the  same  procedure 
from  experiment  to  experiment.  Dr. 
O'Brien  replied  that  a  100  fold  difference 
in  the  amount  of  CDs  produced  may  be 
observed  from  experiment  to 
experiment. 

"Dr.  Gill  moved  that  Appendix  F-IV- 
H  be  amended  to  read  in  part: 

'E.  coli  host-vector  systems  expressing 
the  Shiga-like  toxin  gene  product  may 
be  moved  from  BL3  +  EK1  to  BL2-»-EKl 
containment  conditions  provided  that: 
(1)  The  amount  of  toxin  produced  by  the 
modified  host  vector  systems  be  no 
greater  than  that  produced  by  the 
positive  control  strain  933  E.  coli 
0157:H7.  grown  and  measured  under 
optimal  conditions,  or  ten  times  this 
level  if  the  maintenance  of  the  plasmid 
carrying  the  gene  is  dependent  upon 
growth  in  the  presence  of  an 
antibiotic  .  .  .  .' 

"Dr.  Levine  suggested  the  motion  be 
amended  to  read  in  part: 

E.  coli  host-vector  systems  expressing 
the  Shiga-like  toxin  gene  product  may 
be  moved  from  BL3+EK1  to  BL2+EK1 
containment  conditions  provided  that: 
(1)  The  amount  of  toxin  produced  by  the 
modified  host  vector  strain  be  no  greater 
than  10'  CDs  per  mg  protein.  .  .  .' 

"Dr.  Formal  suggested  the  motion 
should  name  -a  toxin  producing  strain  as 
the  standard  rather  than  citing  a  specific 
number.  He  suggested  Shigella 
dysenteriae  1  strain  60R  be  used  for  this 
purpose.  Shigella  dysenteriae  1  strain 
60R,  a  rough  strain  not  capable  of 
colonizing  the  human  gut,  produces 
about  ten  times  more  toxin  than  933  E. 
coli  0157:H7.  Language  specifying  a 
specific  strain  would  provide  an  internal 
standard  and  permit  comparison  from 
laboratory  to  laboratory.  Dr.  Kopecko 
agreed. 

"Dr.  Levine  amended  his  motion  to 
require  use  of  Shigella  dysenteriae 
strain  60R  as  the  standard  strain.  Dr. 
Formal  seconded  this  motion. 

"Dr.  Gottesman  seconded  Dr.  Gill's 
original  motion  in  order  to  permit  a  vote 
on  this  motion.  By  a  vote  of  two  in  favor, 
four  opposed,  and  no  abstentions.  Dr. 
Gill's  motion  was  refused  by  the 
working  group.  ... 

"The  working  group  then  voted  on  Dr. 
Levine's  motion.  By  a  vote  of  five  in 
favor,  one  opposed,  and  no  abstentions, 
the  working  group  accepted  this 
motion.  .  .  . 


"Dr.  Kopecko  then  offered  the 
following  motion: 

'Campylobacter  species  have  long 
been  recognized  as  members  of  the 
family  Vibrionaceae.  Recently 
Campylobacter  species  have  been 
separated  taxonomically  into  an  orphan 
genus.  Because  of  the  similarities 
between  Campylobacter  and 
Vibrionaceae,  the  Working  Group  on 
Toxins  recommends  that  for  purposes  of 
cloning  SLT  Campylobacter  can  be 
considered  as  members  of  the 
Vibrionaceae.' 

"Dr.  Levine  seconded  this  motion. 

"Dr.  Gill  said  the  most  important 
consideration  in  evaluating  a  proposal  is 
not  the  species  from  which  the  gene  was 
originally  isolated  but  the 
characteristics  of  the  gene's  product  and 
the  host-vector  system.  He  said  he 
would  support  Dr.  O'Brien's  request  to 
permit  cloning  of  the  SLT  gene  from 
Campylobacter.  He  thought  Dr. 
Kopecko's  motion  did  not  convey  the 
idea  that  the  gene,  and  the 
characteristics  of  its  product  are  the 
most  important  considerations.  He 
suggested  a  substitute  motion  which 
would  not  refer  to  the  source  of  the  gene 
he  developed. 

"Dr.  Formal  said  although  he  agreed 
with  Dr.  Gill,  at  the  present  time  it 
would  be  difficult  to  precisely  define  the 
characteristics  of  SLTtoxin.  A 
substitute  motion  would  have  to  contain 
such  a  definition. 

"Dr.  Milewski  said  Dr.  Kopecko's 
motion  was  preferable  because  of  the 
way  the  August  19. 1985,  Federal 
Register  announcement  had  been 
written.  She  said  the  minutes  of  the 
working  group  meeting  would  show  the 
group  strongly  supports  the  concept  that 
the  gene  is  the  most  important 
consideration. 

"Dr.  Levine  called  the  vote  on  Dr. 
Kopecko's  motion.  By  a  vote  of  six  in 
favor,  none  opposed,  and  no 
abstentions,  the  working  group 
approved  of  the  motion.  .  .  ." 

The  RAC  discussed  Dr.  O'Brien's 
proposal  at  the  September  23, 1965, 
meeting. 

By  a  vote  of  seventeen  in  favor,  none 
opposed,  and  no  abstentions  the  RAC 
recommended  NIH  accept  the  working 
group  recommendation  to  approve  Dr. 
O'Brien's  request  as  it  appeared  in  the 
August  19. 1985,  Federal  Register  with 
Campylobacter  species  considered  to  be 
members  of  the  Vibrionaceae. 

By  a  vote  of  seventeen  in  favor,  none 
opposed,  and  no  abstentions  the  RAC 
recommended  the  NIH  accept  the 
working  group  recommendation  that 
Appendix  F-IV-H  be  amended  to  read 
in  part: 
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"E.  coil  host  vector  systems 
expresging  the  Shiga-like  toxin  gene 
may  be  moved  from  BL3+EK1  to 
BL2+EK1  containment  conditions 
provided  that:  (1)  The  amount  of  toxin 
produced  by  the  modified  host-vector 
systeitis  be  no  greater  than  that 
produced  by  the  positive  control  strain 
ShigeJh  dysenten'ae  BOR.  grown  and 
measured  under  optimal  conditions:  and 
(2}  the  cloning  vehicle  is  to  be  an  EKl 
vector  preferably  belonging  to  the  class 
of  poorly  mobilizable  plasmids  such  as 
pBR322,  pBR328.  and  pBR325." 

I  accept  these  recommendations  and 
Appendix  F-IV-H  has  been  modified 
accordingly. 

B.  Request  To  Clone  a  Hybrid  Toxin 
Gene  in  E.  coii  K-12 

Dr.  John  Murphy  of  the  University 
Hospital  a{  Boston  University  Medical 
Center  in  a  letter  dated  July  30. 1985, 
requested  permission  to  construct  a 
hybrid  molecule  in  which  the  gene 
coding  for  interieukin-2  (11^2)  is  joined 
to  a  segment  of  the  gene  encoding 
diphtheria  toxin.  The  diphtheria  gene 
toxin  segment  encodes  the  A  subunit 
and  portions  of  the  B  subunit  of  the 
toxin.  The  hybrid  gene  would  be  cloned 
in  E  cofi  K-12  host-vector  systems. 

The  goal  of  the  project  is  the 
development  and  testing  of  novel 
therapeutic  agents  targeted  at  the 
interleukin  2  (lL-2)  receptor  to  combat 
rejection  and/or  create  a  state  of 
tolerance  in  organ  transplantation.  As  a 
by-product,  some  of  the  agents  may 
have  therapeutic  potential  for  patients 
with  leukemia  and  lymphoma. 

This  proposal  was  published  in  the 
August  19, 1965.  Federal  Register  for 
public  comment.  No  comments  were 
received  on  the  proposal  during  the 
comment  period. 

On  August  16. 1965,  the  RAC  Working 
Group  on  Toxins  considered  this 
proposal. 

Although  not  part  of  the  action 
requested  in  this  proposal,  it  should  be 
noted  that  Dr.  Murphy  was  previously 
granted  permission  (Appendix  F-IV-I, 
49  FR  48279)  to  propagate  under  BL4 
containment  a  hybrid  molecule 
composed  of  the  gene  coding  for  a- 
melanocyte  stimulating  hormone  [a- 
MSH)  and  a  segment  of  the  diphtheria 
toxin  gene.  On  August  16, 1965,  the  RAC 
Working  Group  on  Toxins  considered  a 
request  from  Dr.  Mur|diy  to  remove 
these  clones  from  BL4  containment.  Dr. 
Murphy  submittled  data  on  the  effects 
on  guinea  pigs  challenged  with;  (1)  The 
viable  and  boiled  E  coli  K-12  host- 
vector  system  (the  control):  (2)  the 
viable  and  boiled  E.  coli  K-12  host- 
vector  system  carrying  and  expressing 
the  hybrid  gene:  and  (3)  the  conjugate 


protein.  After  thorough  discussion,  the 
working  group  recommended  Eh-. 
Murphy^  permitted  to  proceed  with 
experimeiits  involving  clones  carrying 
the  a-MSH-diphtheria  toxin  gene  at  BL2 
containment  with  BL3  practices.  1 
previously  accepted  this 
recommendation. 

The  portion  of  the  minutes  of  the 
August  16, 1965.  meeting  of  the  Working 
Group  on  Toxins  pertaining  to  Dr. 
Muii:^y's  (voposal  to  construct  and 
clone  a  hybrid  gene  composed  of  the 
genes  coding  for  IL-2  and  portion  of 
diphtheria  toxin  reads  as  follows: 

"Dr.  Gottesman  said  in  this  proposal, 
Dr.  John  Mutphy  of  the  University 
Hospital  of  the  Boston  University 
Medical  Center  requests  permission  to 
construct  a  hybrid  gene  composed  of  the 
gene  coding  for  interleukin-2  (IL-2)  and 
the  SphI  segment  of  the  diphtheria  toxin, 
gene.  The  hybrid  gene  would  be  cloned 
in  E.  coli  K-12  host-vector  systems. 

"The  long-term  goal  of  this  research  is 
to  develop  novel  lL-2  receptor-targeted 
cytotoxic  agents  to  combat  organ 
rejection  and  to  create  a  state  of  graft 
"tolerance"  in  organ  transplantation. 
Some  of  the  products  may  have 
therapeutic  potential  for  treating 
leukemia  and  lymphoma. 

'Dr.  Gottesman  said  the  primary 
difference  between  the  a-MSH- 
diphtheria  toxin  hybrid  molecule 
proposal  and  the  IL-2-diphtheri8  toxin 
hytnid  molecule  proposal  is  the  type  of 
cell  postulated  to  be  sensitive  to  the 
conjugate  problem. 

"Dr.  John  Williams  of  Beth  Israel 
Hospital  said  IL-2  receptors  are  found 
on  proliferating,  antigen-activated  T 
cells  and  to  a  lesser  extent  on  activated 
B  cells.  These  cells  would  be  the  targets 
of  the  IL-2-diphtheria  toxin  hybrid 
protein.  Resting  or  memory  lymphocytes 
do  not  express  IL-2  receptors.  There  is 
no  evidence  of  IL-2  receptors  on  tissues 
outside  of  the  lymphoid  compartment. 

"Dr.  Williams  said  the  goal  of  this 
project  is  to  selectively  remove 
activated  T  cells  and  activated  B  cells 
during  a  well  controlled  time  period 
following  organ  transplantation.  It  is 
hoped  the  IL-2-diphtheria  toxin 
molecule  would  be  more  selective  than 
the  immunosuppressive  techniques 
currently  in  use.  Experiments  in  mice 
using  anti-IL-2  receptor-monoclonal 
antibody  conjugates  to  suppress  cells 
which  cause  rejection  in  cardiac 
transplants  support  this  hypothesis.  In 
these  experiments,  the  life  of  the  graft  in 
mice  was  extended  from  10-14  days  to 
three  months  or  more  in  80  percent  of 
the  animals. 

"Dr.  Gill  said  the  'worse  case' 
scenario  he  could  conjecture  would  be 
that  an  animal's  T  cells  and  B  cells 
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wotild  be  eliminated  by  this  hybrid 
protein.  A  long  observation  of  lest 
anfmals  might  be  necessary  before  such 
an  effect  would  be  detected.  Dr.  Habig 
said  a  long  observation  period  might 
also  be  necessary  for  animals  treated 
vwth  the  a-MSH-diphtheria  hybrid 
protein. 

"Dr.  Levine  said  the  IL-2-diphtheria 
toxin  hybrid  protein  could  be  an 
important  therapeutic  agent,  but  it 
would  be  a  new  toxin  and  could  be 
harmful.  He  suggested  containment  be 
initially  set  at  the  BL4  level. 

"Dr.  Martin  said  the  largest  BL4 
facility  at  the  Frederick  Cancer 
Research  Facility  is  run  by  NIAID.  Any 
request  by  Dr.  Murphy  for  use  of  the 
facility  will  need  to  be  considered  by 
NLAID  In  relation  to  other  competing 
requests. 

"Dr.  Levine  said  since  little  is  known 
about  the  potential  toxicity  of  the 
proposed  hybrid  protein,  the  working 
group  approach  should  be  conservative. 
If  BL4  containment  is  not  available,  the 
experiment  should  be  permitted  under 
BL.3  containment  with  a  recognition  that 
concern  exists  about  the  nature  of  the 
proposed  hybrid  protein. 

"Dr.  Gottesman  suggested 
containment  could  be  set  at  BL3  with  a 
requirement  for  the  use  of  EK2  host- 
vector  systems.  Dr.  Levine  said  he 
would  accept  the  suggestion  to  specify 
EK2  vectors;  he  would  not  accept  the 
suggestion  to  specify  EK2  hosts. 

"Dr.  Gottesman  asked  whether  any 
type  of  risk  assessment  experiment 
could  be  performed  which  would 
answer  basic  questions  about  the  nature 
of  the  protein. 

"Dr.  Gill  said  risk  assessment 
experiments  with  this  hybrid  protein 
would  differ  from  previous  risk 
assessment  protocols  because  acute 
lethality  is  not  a  likely  outcome.  Tests 
would  have  to  be  devised  to  look  for 
chronic  impairment  of  the  immune 
system.  This  type  of  data  and  the 
protocols  necessary  to  generate  it  are 
different  from  that  generally  required  for 
toxins. 

"Dr.  Gill  offered  a  motion  to 
recommend  permission  to  proceed  under 
BL3  conditions:  EK2  vectors  would  be 
used.  Dr.  Levine  said  he  would  prefer 
the  language  of  the  motion  specified  the 
use  of  'poorly  mobilizable  plasmid 
vectors  such  as  the  EK2  certified 
plasmids.'  Dr.  Gill  agreed  to  this 
modification.  Dr.  Levine  seconded  the 
motion. 

"By  a  vote  of  five  in  favor,  none 
opposed,  and  no  abstentions,  the 
working  group  agreed  this 
recommendation  should  be  forwarded  to 
the  RAC" 


48348 Federal  Register  /  Vol.  50.  No.  226  /  Friday.  November  22.  1965  /  Notices 


The  RAC  discussed  this  proposal  at 
the  September  23. 1985.  meeting. 

The  RAC  considered  the  minutes  of 
the  August  16. 1985,  meeting  of  the 
Working  Croup  on  Toxins  and  the 
advice  of  two  ad  hoc  consultants.  Dr. 
John  Collier  of  Harvard  Medical  School 
and  Dr.  Thomas  Waldmann  of  the 
National  Cancer  Institute.  By  a  vote  of 
twelve  in  favor,  none  opposed,  and  four 
abstentions,  the  RAC  recommended  the 
experiments  be  permitted  at  BL2 
containment  plus  BL3  practices  with  the 
use  of  poorly  mobilizable  plasmid 
vectors  such  as  EK2  certified  plasmids.  I 
accept  this  recommendation  and 
appropriate  language  has  been  added  to 
Appendix  F  of  the  NIH  Guidelines. 

C.  Proposed  Amendments  of  Appendix 
C-IIl  of  the  NIH  Guidelines 

BioTechnica  International,  Inc.,  of 
Cambridge.  Massachusetts,  in  a  letter  of 
August  13, 1985.  proposed  the  following 
amendments  to  Appendix  C-III  of  the 
NIH -Guidelines.  The  first  paragraph  of 
Appendix  C-III  would  be  amended  to 
read  as  follows: 

"Experiments  which  use 
Saccharomyces  cerevisiae  host-vector 
systems,  with  the  exception  of 
experiments  listed  below,  are  exempt 
from  these  Guidelines." 

This  amendment  would  extend  the 
current  exemption  to  include  strains 
other  than  "laboratory  strains." 

A  new  second  paragraph  would  be 
added  to  Appendix  C-III  to  read  as 
follows: 

"Experiments  which  use 
Saccharomyces  uvarum  host-vector 
systems,  with  the  exception  of 
experiments  listed  below,  are  exempt 
from  these  Guidelines." 

This  proposal  was  published  in  the 
August  19, 1985,  Federal  Register  for 
public  comment.  No  comments  were 
received  during  the  comment  period. 

The  RAC  considered  this  proposal  at 
the  September  23, 1985.  meeting.  It  was 
noted  that  no  industrial  or  wild  5. 
cerevisiae  strains  are  known  to  be 
pathogenic  to  either  man  or  animals.  In 
fact,  products  containing  S.  cerevisiae, 
including  beer,  wine,  brewer's  yeast 
tablets,  bread,  and  yeast  extract  flavor 
enhancers,  have  been  consumed  by 
humans  for  thousands  of  years.  Brewer's 
and  distiller's  yeasts  are  also  consumed 
by  the  ton  by  domestic  livestock. 

Laboratory  and  non-laboratory  strains 
are  virtually  identical  with  respect  to 
their  morphology,  biochemistry,  and 
growth  habits.  The  arrangement  of  the 
genomes  (i.e..  the  genetic  maps)  of  the 
two  classes  are  largely 
indistinguishable.  These  similarities  are 
not  surprising  given  that  all  laboratory 


strains  were  ultimately  derived  from 
wild  and  industrial  yeasts. 

Most  brewing  strains  sporulate 
poorly,  and  the  few  spores  that  can  be 
obtained  have  extremely  poor  viability. 
Thus,  industrial  strains  tend  to  be  much 
less  capable  of  mating  than  laboratory 
strains,  many  of  which  have  been  bred 
and  selected  for  increased  ability  to 
mate,  sporulate  and  germinate.  'These 
factors  together  lead  to  a  considerable 
phenotypic  stability  for  most  industrial 
strains  that,  in  fact,  make  them 
desirable  hosts  for  recombinant  DNA 
experiments. 

Evidence  was  presented  on'the  great 
similarity  between  S.  cerevisiae  and  5. 
uvarum. 

The  RAC  accepted  these  arguments 
and  by  vote  of  seventeen  in  favor,  none 
opposed,  and  no  abstentions, 
recommended  approval  of  the  proposal 
as  it  appeared  in  the  August  19, 1985, 
Federal  Register. 

I  accept  this  recommendation  and 
Appendix  C-III  has  been  modifled. 

D.  Proposed  Amendment  of  Part  III  of 
the  NIH  Guidelines 

In  a  memorandum  dated  February  12. 
1985,  Dr.  Bernard  Talbot.  Deputy 
Director  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases,  noted 
that  under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  certain  proposals  are 
received  by  NIH  for  review  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  and  subsequent  NIH  approval. 

Recently  other  Federal  agencies  have 
made  steps  toward  assuming  new  roles 
in  review  of  recombinant  DNA 
proposals.  Because  of  these 
developments,  it  could  now  happen  that 
a  proposal  submitted  to  the  NIH  for 
RAC  review  and  NIH  approval  may  be 
also  submitted  to  another  Federal 
agency  for  review. 

Dr.  Talbot  stated: 

"In  such  a  case,  I  believe  it  would  be 
advantageous  for  NIH  to  have  the  option 
of  deferring  to  the  review  and  approval 
by  the  other  Federal  agency  rather  than 
always  going  through  review  and 
approval  by  both  the  other  Federal 
agency  and  the  NIH.  In  order  to  allow 
this,  I  request  that  the  following 
proposed  change  in  the  NIH  Guidelines 
be  issued  for  public  comment,  and 
placed  on  the  agenda  of  the  next  RAC 
meeting.  I  propose  that  a  new  sentence 
be  added  at  the  end  of  Section  III-A  of 
the  Guidelines  ('Experiments  that 
Require  RAC  Review  and  NIH  and  IBC 
Approval  Before  Initiation']  just  before 
Section  III-A-1  of  the  Guidelines,  as 
follows:  'If  experiments  in  this  category 
are  submitted  for  review  to  another 
Federal  agency,  the  submitter  shall 


notify  ORDA;  ORDA  may  then 
determine  that  such  review  serves  the 
same  purpose,  and  based  on  that 
determination,  notify  the  submitter  that 
no  RAC  review  will  take  place,  no  NIH 
approval  is  necessary,  and  the 
experiment  may  proceed  upon  approval 
from  the  other  Federal  Agency.'  " 

The  proposal  was  published  in  the 
March  28, 1985,  Federal  Register  (50  FR 
12456)  for  comment. 

One  comment  was  Deceived  on  the 
proposal.  Dr.  Carol  Lax  Gronbeck  of 
Genentech,  Inc.,  of  South  San  Francisco. 
California,  wrote: 

"At  the  present  time,  the  Office  of 
Recombinant  DNA  Activities  and  the 
NIH  Recombinant  DNA  Advisory 
Committee  represent  the  only  formal 
government  body  with  the  expertise  and 
large  base  of  experience  to  evaluate 
research  proposals.  Genentech  agrees 
that  dual  review  of  proposals  would 
seem  unnecessary;  however,  concern 
also  exists  that  at  this  time,  various 
Federal  agencies  presented  with  RDNA 
proposals  may  not  have  all  of  the 
necessary  expertise  and  pertinent 
experience  in-house  to  thoroughly 
review  the  proposals.  Since  the  function 
of  such  review  includes  determination 
that  the  experiment  will  not  adversely 
affect  man  and/or  the  environment,  it  is 
especially  important  that  the 
appropriate  experts  evaluate  the 
information.  To  receive  proper 
evaluation,  and  until  such  time  that 
Federal  agencies  have  in  place  a  bio- 
technology review  policy  such  as  that 
proposed  by  the  Office  of  Science  and 
Technology  Policy,  Genentech  suggests 
a  revision  of  Dr.  Talbot's  amendment  to 
read  as  follows: 

'If  experiments  in  this  category  are 
submitted  for  review  to  another  Federal 
agency,  the  submitter  shall  notify  ORDA 
and  may  provide  information  regarding 
the  necessity  of  dual  review;  ORDA  may 
then  determine  if  dual  review  is 
necessary  based  upon  whether  or  not 
the  reviews  serve  the  same  purpose  and 
whether  the  other  Federal  agency  has 
the  appropriate  expertise  and 
experience  to  thoroughly  review  the 
proposals  in  a  timely  manner,  and.  .  .' 

"Genentech  believes  that  RAC  should 
enjoy  the  privilege  of  exercising  an 
option  to  defer  review,  and  it  is  our 
belief  that  this  revision  to  the 
amendment  still  permits  RAC  the 
desired  option,  while  continuing  to 
provide  constructive  advice  to  those 
conducting  research  and  protection  of 
the  public  and  environment." 

The  proposal  was  first  considered  by 
the  RAC  at  the  May  3, 1985.  meeting.  At 
that  meeting.  RAC  voted  to  table  the 
proposal  by  a  vote  of  seventeen  in  favor. 
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none  opposed,  and  no  abstentions.  Dr. 
Talbot's  proposal  was  again  considered 
by  the  RAC  at  the  September  23. 1985. 
meeting.  By  a  vote  of  seventeen  in  favor, 
none  opposed,  and  no  abstentions,  the 
RAC  recommended  the  NIH  accept  this 
proposal.  I  accept  this  recommendation 
and  Section  III-A  has  been  modified. 

II.  SuBunary  of  Actions 

A.  Amendment  of  Section  F-lV-Hofthe 
NIH  Gvidelines 

Appendix  F-IV-H  has  been  modified 
to  read  as  follows: 

"Appendix  F-IV-R  The  intact 
structural  genefs)  of  the  Shiga-like  toxin 
from  bacterial  species  classified  in  the 
families  Enterobacteriaceae  or 
Vibronaceae  including  Campylobacter 
species  may  be  cloned  in  E.  coli  K-12 
under  BL3+EK1  containment 
conditions. 

"E.  coli  host-vector  systems 
expressing  the  Shiga-like  toxin  gene 
product  may  be  moved  from  BlL,3-«-EKl 
to  BL2+EK1  containment  conditions 
provided  that:  (1)  the  amount  of  toxin 
produced  by  the  modified  host-vector 
systems  be  no  greater  than  that 
produced  by  the  positive  control  strain 
Shigella  dysenteriae  BOR,  grown,  and 
measured  under  optimal  conditions;  and 
(2)  the  cloning  vehicle  is  to  be  an  EKl 
vector  preferably  belonging  to  the  class 
of  poorly  mobilizable  plasmids  such  as 
pBR322,  pBR328,  and  pBR325. 


"Nontoxinogenic  fragments  of  the 
Shiga-like  toxin  structural  gene(8)  may 
be  moved  from  BL3  +  EK1  to  BL2+EK1 
containment  conditions  or  such  nontoxic 
fragments  may  be  directly  cloned  in  E. 
coli  K-12  under  BL2-(-EKl  conditions 
provided  that  the  E.  coli  host-vector 
systems  containing  the  fragments  do  not 
contain  overlapping  fragments  which 
together  would  encompass  the  Shiga- 
like  toxin  structural  gene(s)." 

B.  Addition  of  a  New  Appendix  F-IV-K 
to  the  NIH  Guidelines 

A  new  Appendix  F-IV-K  is  added  to 
the  NIH  Guidelines  as  follows: 

"A  hybrid  gene  in  which  the  gene 
coding  for  interleukin  2  {IL-2)  is  joined 
to  a  specified  segment  of  the  gene 
encoding  diphtheria  toxin  may  be 
propagated  in  E.  coli  K-12  host-vector 
systems  under  BL2  containment  plus 
BL3  practices,  with  the  use  of  poorly 
mobilizable  plasmid  vectors  such  as  EK2 
certiHed  plasmids." 

C.  Amendment  of  Appendix  C-IIIofthe 
NIH  Guidelines 

The  first  paragraph  of  Appendix  C-UI 
is  amended  to  read  as  follows: 

"Experiments  which  use 
Saccharomyces  cerevisiae  host-vector 
systems,  with  the  exception  of 
experiments  listed  below,  are  exempt 
from  these  Guidelines." 


A  new  second  paragraph  is  added  to 
Appendix  C-III  to  read  as  follows: 

"Experiments  which  use 
Saccharomyces  uvarum  host-vector 
systems,  with  the  exception  of 
experiments  iisted  below,  are  exempt 
from  these  Guidelines." 

D.  Modification  of  Section  III-A  of  the 
NIH  Guidelines 

A  new  sentence  is  added  to  the  end  of 
Section  III-A  of  the  NIH  Guidelines 
("Experiments  that  Require  RAC  Review 
and  NIH  and  IBC  Approval  Before 
Initiation")  just  before  Section  III-A-1  of 
the  NIH  Guidelines  as  follows: 

"If  experiments  in  this  category  are 
submitted  for  review  to  another  Federal 
agency,  the  submitter  shall  notify 
ORDA;  ORDA  may  then  determine  that 
such  review  serves  the  same  purpose, 
and  based  on  that  determination,  notify 
the  submitter  that  no  RAC  review  will 
take  place,  no  NIH  approval  is 
necessary,  and  the  experiment  may 
proceed  upon  approval  from  the  other 
Federal  Agency." 

Dated:  November  12, 1985. 
lames  B.  Wyngaarden.  M.D.. 

Director,  National  Institutes  of  Health. 
{FR  Doc.  85-27880  Filed  11-21-85;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  500.  501,  505,  510, 514, 
525,  526,  527,  537,  561,  573,  and  574 

Bilingual  Education;  General 
Provisions;  Basic  Programs  (Programs 
of  Transitional  Bilingual  Education, 
Programs  of  Developmental  Bilingual 
Education,  and  Special  Alternative 
Instructional  Programs);  Family 
English  Literacy  Program;  Special 
Populatiorts  Program;  Program  for  the 
Developnrtent  of  Instructional 
Materials;  Educational  Personnel 
Training  Program;  Training 
Development  and  Improvement 
Program;  and  Short-Term  Training 
Program 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  of  Education 
proposes  to  issue  general  provisions  to 
govern  programs  authorized  under  the 
Bilingual  Education  Act  and  specific 
regulations  to  implement  the  Basic   • 
Programs,  the  Family  English  Literacy 
Program,  the  Special  Popnlations 
Program,  the  Program  for  the 
Development  of  instructional  Materials, 
the  Educational  Personnel  Training 
Program,  the  Training  Development  and 
Improvement  Program,  and  the  Short- 
Term  Training  Pro^Bm.  These  proposed 
regulations  would  implement  the 
Educational  Amendments  of  1984,  which 
substantively  amended  the  Bilingual 
Education  Act,  Title  VII  of  the 
£le4nent«iry  and  Secondary  Education 
Act.  (Title  VII  of  the  Act)." 

DATES:  Comments  must  be  received  oo 
or  before  January  21, 1986. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Carol  Pendas  Whitten, 
Director.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  (Room  421.  Reporters 
Building).  Washington.  D.C.  20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Woolen.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.  (Room  421. 
Reporters  Building).  Washington,  D.C. 
20202.  Telephone  (202)  245-2600. 


SUPPLEMENTARY  INFORMATIO>C 

Major  Objectives  of  These  Refulatioos 

The  major  objectives  of  this 
regulatory  package  are  to: 

(a)  Inform  local  educational  agencies 
(LEAs)  that  the  Act  gives  them 
substantial  discretion  to  determine  the 
extent  of  native  language  use  in 
transitional  bilingual  education 
programs  funded  under  section  721(a)(1). 

(b)  Expand  parental  involvenKnt  in 
the  educational  decisions  relating  to 
their  children. 

(c)  Increase  emphasis  on  building 
local  capacity  to  operate  programs  ot 
instruction  for  the  limited  English 
proficient. 

(d)  Ensure  that  limited  English 
proficient  children  obtain  profkaency  in 
English  as  quickly  as  possible  so  that 
they  can  effectivley  participate  in  the 
regular  educational  program. 

The  proposed  regulations  interpret 
and  implement  Title  VII  as  amended 
and.  when  adopted  in  final  form,  will 
apply  to  applications  submitted  and 
grants  awarded,  beginning  in  fiscal  year 
1986. 

The  following  is  a  summary  of  the 
proposed  regulations: 

Part  500— Bilingual  Education:  Generrf 
lYovisions 

The  proposed  General  Provisions 
establish  general  rules  applicable  to  all 
Title  VII  programs  and  all  grants 
awarded  under  the  Act. 

Part  SOI^Bilingaal  Education:  Bnic 
Programs 

The  regulations  in  Part  501  af^y  to 
the  Basic  Programs  of  the  Act: 
transitional  bilingual  education, 
developmental  bilingual  education,  and 
special  alternative  instruction.  Funding 
for  these  programs  is  available  for  local 
educaHonal  agencies  (LEAs)  and 
institutions  of  higher  education  (IHEs) 
applying  jointly  with  one  or  more  LEAs. 
The  regulations  are  structured  to  permit 
the  Secretary  to  conduct  separate, 
annual  competitions  for  the  three 
programs. 

The  Secretary  encourages  eadi  LEA 
to  apply  for  the  type  of  authorized 
program  that  provides  the  method  of 
instruction  most  appropriate  for  meeting 
the  educational  needs  of  the  local 
limited  English  proficient  (LEP) 
population.  The  Secretary  intends  to 
provide  maximum  flexibility  to  LEAs  in 
implementing  these  projects,  while 
ensuring  that  all  funded  projects  comply 
with  the  requirements  of  the  Act 

Transitional  Bilingual  Education 

The  Secretary  wishes  to  ensure  that 
LEAs  understand  the  extent  of  the 
discretion  granted  to  them  under  the  Act 


to  make  educational  judgments  about 
llie  extent  of  native  language  instruction 
used  in  transitional  bilingual  education 
projects.  Section  703(a)(4)(A)  of  the  Act 
defines  program  of  transitional  bilingual 
education  to  mean: 

a  program  of  instruction,  designed  for 
children  of  limited  English  proficiency  in 
elementary  or  secondary  schools,  which 
proTides.  with  respect  to  the  years  of  study  to 
wiiidi  luch  program  is  applicable,  structured 
English  language  instruction,  and,  to  the 
extent  necessary  to  allow  a  child  to  achieve 
competence  in  the  English  language, 
instruction  in  the  child's  native  language. 
Soch  instruction  shall  incorporate  the  cultural 
heritage  of  such  children  and  of  other 
diildren  in  American  society.  Such 
instniction  shall,  to  the  extent  necessary,  be 
in  all  courses  or  subjects  of  study  which  will 
•Low  a  child  to  meet  grade-promotion  and 
graduation  standards. 

The  statute  specifically  prohibits  the 
Secretary  from  promulgating  regulations 
•  which  further  define,  restrict,  or  expand 
upon  the  statutory  defmition  of  the 
program  found  in  section  703(a)(4). 

Thus,  any  project  funded  as  a  program 
of  transitional  bilingual  education  under 
this  section  of  the  Act  must  make 
provision  for  native  language  instruction 
of  LEP  participants  only  to  the  extent 
necessary  to  allow  them  to  achieve 
competence  in  English  and  to  meet  local 
grade-promotion  and  graduation 
standards.  The  Act  grants  LEAs 
considerable  discretion  to  decide  the 
extent  and  duration  of  native  language 
instruction  needed,  and  the  manner  in 
which  it  will  be  used  in  their  projects, 
when  responding  to  the  specific, 
changing,  educational  needs  of 
participating  LEP  students.  The  statute 
does  not  prescribe  the  minimum  amount 
of  time  or  instruction  required  to  meet 
this  standard.  LEAs  are  in  the  best 
position  to  make  these  educational 
judgments. 

If  a  school  district  is  unable  to  make 
any  provision  for  native  language 
instruction,  or  determines  that  providing 
native  language  instruction  in  its 
educational  program  is  inconsistent  with 
the  educational  needs  of  LEP  students  to 
be  served,  then  its  application  cannot  be 
considered  for  funding  as  a  program  of 
transitional  bilingual  education. 
However,  its  application  may  be 
submitted  for  consideration  under  the 
Basic  Programs  competition  as  a  special 
alternative  instructional  program, 
authorized  under  section  721(a)(3)  of  the 
Act.  LEAs  should  be  aware  that  funding 
for  special  alternative  instructional 
programs  in  years  when  the 
appropriation  does  not  exceed  $140 
million  is  limited  to  4  percent  of  the  total 
apprapriatfon.  When  the  appropriation 
does  exceed  $140  million,  the  Secretary 
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shall  reserve  one  half  of  the 
appropriation  in  excess  of  $140  million 
for  special  alternative  instructional 
programs.  In  the  latter  case,  the 
reservation  may  not  exceed  10  percent 
of  the  total  appropriation. 

The  Secretary  specifically  invites 
comments  and  questions  on  methods  to 
provide  greater  LEA  flexibility  in 
programs  of  transitional  bilingual 
education  within  the  bounds  of  the 
statute.    ' 

Transitional  Bilingual  Education: 
Native  Language 

'    The  Secretary  also  wishes  to 
emphasize  that  native  language 
instruction  in  a  program  of  transitional 
bilingual  education  must  be  given  only 
in  the  native  language  of  the  LEP 
participemts.  For  example,  a  student 
properly  identified  as  LEP  having  a 
native  language  of  French  may  not  be   . 
placed  in  a  program  of  transitional 
bilingual  education  which  uses  Italian 
as  the  native  language  of  instruction. 
Similarly,  the  statute  does  not  authorize 
a  child  to  be  placed  in  a  transitional 
bilingual  education  program  which  uses, 
his  or  her  grandparents'  native  language 
as  the  native  language  of  instruction  if 
the  language  is  not  the  child's  native 
language. 

Parental  In  volvpment 

The  Secretary  believes  that  it  is 
important  for  parents  to  be  involved  in 
decision-making  about  which 
educational  program  best  suits  their 
children.  The  statute  and  these 
regulations  provide  for  three  means  of 
parental  involvement:  (1)  Parental    ~ 
participation  in  an  application  advisory 
committee:  (2)  parental  participation  in 
a  parent  advisory  committee  during  the 
implementation  of  each  project;  and  {3) 
each  parent's  participation  in 
determining  whether  his  or  her  child 
would  benefit  from  and  should 
participate  in  particular  programs 
provided  by  the  LEA. 

Applicants  are  required  to  establish 
an  application  advisory  council.  A 
majority  of  the  applicant's  advisory 
council  must  be  composed  of  parents 
and  other  representatives  of  the  children 
to  be  served  in  the  proposed  project. 
The  LEA  must  submit  documentation  of 
its  consultation  with  the  council  in 
developing  the  application  and  the 
council's  specific  comments  on  the 
application.  These  comments  must  show 
the  council's  participation  in  and 
comments  on  the  decision  by  the  LEA  to 
submit  its  application  as  a  program  of 
transitional  bilingifal  education,  a 
program  of  developmental  bilingual 
education,  or  a  special  alternative 


instructional  program.  The  LEA  must 
also  assure  that  if  its  project  is  funded,  it 
will  establish  a  parent  advisory 
committee  to  provide  for  continuing 
consultation  concerning  the  project.  The 
majority  of  the  parent  advisory 
committee  must  be  composed  of  parents 
of  LEP  children  participation  in  the 
project.  Members  of  the  application 
advisory  council  may  continue  as 
members  of  the  parent  advisory 
committee  as  long  as  the  other 
requirements  of  the  parent  advisory 
committee  are  complied  with. 

These  regulations  also  require  that 
parents  or  other  legal  guardians  of 
children  identified  for  enrollment  in 
these  projects,  including  LEP  children 
and  children  whose  language  is  English, 
be  informed  of  the  reasons  for  selection 
of  their  child,  the  alternative  educational 
programs  available  in  the  LEA,  the 
instructional  alternatives  that  the  LEA 
might  have  chosen  for  LEP  students,  and 
the  nature  of  the  program  offered  at  the 
LEA,  including  (1)  the  instructional 
method  to  be  used;  (2)  the  instructional 
goals  of  the  project;  (3}  the  expected 
progress  of  the  child  in  the  project, 
including  how  quickly  the  child  is 
expected  to  enter  the  regular  classroom; 
and  (4)  the  past  effectiveness  of 
comparable  projects  using  a  similar 
instructional  method.  LEAs  are  also 
required  to  inform  parents  or  legal 
guardians — (1)  that  they  have  the  right 
to  refuse  to  allow  their  child  to 
participate  in  the  project,  and  (2)  at 
appropriate  intervals,  of  the  progress  of 
their  child  in  the  program  including  the 
extent  to  which  the  child  is  meeting  the 
instructional  goals  of  the  project. 

The  Secretary  recommends  that  LEAs. 
in  meeting  these  requirements  of  the 
statute,  inform  parents  and  legal 
guardians  of  examples  of  alternative 
programs  the  LEA  could  have  chosen 
and  could  choose  in  the  future  to  meet 
the  needs  of  LEP  children  and  the  extent 
to  which  parents  and  legal  guardians 
will  be  involved  in  the  ongoing 
implementation  and  administration  of 
the  project.  In  addition,  in  the  case  of  a 
child  whose  language  is  English,  the 
LEA  should  inform  the  parents  of  that 
child  of  the  reason  for  selection  of  their 
child  for  participation  in  the  program. 

The  Secretary  specifically  invites 
comments  on  methods  for  the 
implementation  of  the  statutory 
requirements  for  parental  involvement. 

Capacity  and  Commitment 

The  recipients  of  Part  A  instructional 
grants  are  required  by  statute  to  build 
their  capacity  to  provide  a  program  of 
instruction  for  LEP  children  on  a  regular 
basis  when  Federal  assistance  for  the 


project  is  reduced  or  no  longer 
available.  The  proposed  regulations 
specify  that  to  carry  out  this  purpose, 
the  Secretary  will  fund  a  project  only  if 
the  applicant  sets  forth  a  realistic  plan 
in  its  application  to  develop  its 
programmatic  capacity  for  serving  LEP 
children  and  to  assume  financial 
responsibility  for  the  program.  The 
program  must  be  of  sufficient  size, 
scope,  and  quality  to  promise  significant 
improvement  in  the  education  of  LEP 
children.  The  Secretary  will  consider, 
among  other  factors,  the  prior 
experience  of  existing  and  past  grantees 
and  their  success  or  lack  of  success  in 
building  capacity  to  continue  a  project. 

The  Secretary  has  determined  that  the 
best  evidence  of  increased  capacity  and 
commitment  at  the  local  level  is 
increased  commitment  of  local  funds 
over  the  project  period.  The  Secretary 
will  reduce  the  level  of  Federal  support 
in  each  successive  year  of  the  project 
unless  the  applicant's  plan  provides  for 
an  increased  commitment  of  local  funds 
each  year  to  provide  expanded  special 
services  for  greater  numbers  of  LEP 
children.  Any  such  reductions  will  be 
based  on  negotiations  with  each 
applicant.  Alternatively,  based  on 
unforeseen  circumstances  such  as  a 
substantial  influx  of  LEP  children  in  the 
school  district  of  the  LEA,  the  grantee — 
in  its  application  for  a  successive  budget 
period  under  the  project — may  amend 
its  original  plan  to  demonstrate  to  the 
Secretary  that  it  will  provide  expanded 
special  services.  The  Secretary,  in 
annually  determining  the  funding  level 
at  which  to  continue  a  project,  and  in 
determining  whether  to  renew  a  project 
after  its  first  three  years,  will  consider 
evidence  of  the  extent  to  which  the 
grantee  has  successfully  carried  out  its 
capacity  building  plan. 

Application  Procedures 

Applicants  must  provide,  in  their 
applications,  data  and  information 
required  by  the  statute  and  these 
regulations.  Applications  will  be 
evaluated  using  specified  selection 
criteria  (with  a  maximum  possible  score 
of  100  points]  and  on  the  basis  of 
additional  factors  required  by  the  Act 
and  described  in  Part  501.  The  annual 
distribution  of  points  designated  for  the 
additional  factors  will  be  published  in 
the  Federal  Register.  Commenters  are 
specifically  invited  to  comroeitt  on  the 
weighted  selection  criteria  as  well  as  the 
distribution  of  points  designated  for  the 
additional  factors. 
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Parts  525, 528  and  537— Family  English 
litefacy  Program,  Special  Populations 
Program,  and  Program  for  the 
Development  of  Instructional  Materials 

These  three  parts  govern  three 
programs  funded  under  Part  A  of  the 
Act.  Part  525  governs  the  family  English 
literacy  program  authorized  by  section 
721(a)(5)  of  the  Act.  Family  English 
literacy  programs  are  designed  to  aid  in 
the  elimination  of  the  intergenerational 
cycle  of  illiteracy.  These  programs 
provide  English  literacy  training  for  LEP 
adults  and  out-of-school  youth,  with 
preference  given  to  family  members  of 
LEP  children  enrolled  in  projects 
assisted  under  the  Act,  to  help  them 
acquire  English  language  competence 
and  facilitate  their  children's 
educational  achievement. 

Part  526  implements  the  special 
populations  program  created  by  section 
721(a)(6)  of  the  Act.  The  special 
populations  program  authorizes  grants 
tor  the  establishment,  operation,  and 
improvement  of  bilingual  preschool, 
special  education,  and  gifted  and 
talented  programs  preparatory  or 
supplementary  to  programs  such  as 
those  assisted  under  the  Act.  Any 
special  education  program  for 
handicapped  children  funded  under  this 
part  must  be  designed  for  LEP  children 
who  also  receive  services  in  accordance 
with  the  requirements  of  Part  B  of  the 
Education  of  the  Handicapped  Act 
(EHA-B).  20  U.S.C.  1411-1420,  and  must 
supplement  those  services. 

Part  537  implements  section  721(a)(7) 
of  the  Act,  which  authorizes  grants  to 
support  the  development  of  instructional 
materials  where  those  materials  are 
needed  but  commercially  unavailable. 

The  regulations  for  each  of  these  parts 
describe  the  eligibility  requirements, 
relevant  definitions,  application 
procedures,  and  selection  procedures  for 
each  program. 

Under  the  statute,  the  Family  English 
Literacy  Program  and  Special 
Populations  Program  are  open  to  local 
educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs) — 
including  junior  and  community 
colleges — and  private  nonprofit 
organizations,  applying  separately  or 
jointly.  Neither  the  statue  nor  these 
regulations  impose  any  limitations  on 
the  types  of  applicants  eligible  to  apply 
under  the  Program  for  the  Development 
of  Instructional  Materials. 

Applications  will  be  evaluated  using 
specified  selection  criteria  (with  a 
maximum  possible  score  of  100  points) 
and  on  the  basis  of  additional  factors 
required  by  the  Act  and  described  in  the 
regulations.  The  Secretary  proposes  to 
apply  these  additional  factors  to  both 


LEA  and  non-LEA  applicants.  The 
annual  distribution  of  points  designated 
for  the  additional  factors  will  be 
published  in  a  notice  in  the  Federal 
Register.  Commenters  are  speciHcally 
invited  to  comment  on  the  weighted 
selection  criteria  as  well  as  the 
distribution  of  points  designated  for  the 
additional  factors. 

Parts  561, 573, 574 — Educational 
Personnel  Training  Program,  Training 
Development  and  Improvement 
Program,  and  Short-Term  Training 
Program 

These  three  parts  govern  three 
training  programs  authorized  under  Part 
C  of  the  Act,  and  describe  the  eligibility 
requirements,  applicable  regulations, 
definitions,  selection  criteria,  and 
additional  factors  considered,  if  any. 
Part  561  implements  the  educational 
personnel  training  program  established 
by  section  741(a)(1)  of  the  Act.  The 
program  authorizes  grants  to  institutions 
of  higher  education  for  the 
estabUshment,  operation,  and 
improvement  of  training  programs  for 
educational  personnel  preparing  to 
participate,  or  participating,  in  programs 
for  limited  English  proficient  persons. 
These  programs  must  emphasize 
opportunities  for  career  development, 
advancement,  and  lateral  mobility.  In 
order  to  address  the  varying  needs 
throughout  the  Nation  for  qualified 
personnel  to  meet  the  diverse 
educational  needs  of  LEP  children,  this 
program  provides  funding  for  both 
degree  and  non-degree  training 
programs. 

llie  regulations  include  the 
requirement  that  applicants  consult  with 
parents  and  other  representatives  of  LEP 
children  both  prior  to  submission  of  the 
application  and  during  the  ongoing 
implementation  of  the  project.  This 
consultation  must  be  through  an 
application  advisory  council  and  an 
advisory  committee  selected  by  and 
predominantly  composed  of  parents  of 
LEP  children  enrolled  in  LEAs  whose 
educational  personnel  have  training 
needs  similar  to  those  addressed  by  the 
■project.  The  Secrejary  specifically 
invites  comments  on  these  proposed 
application  advisory  council  and  present 
advisory  committee  requirements. 

Part  573  governs  the  training 
development  and  improvement  program 
established  by  section  741(a)(3)  of  the 
Act.  This  program  authorizes  grants  to 
institutions  of  higher  education  to 
encourage  reform,  innovation,  and 
improvement  in  graduate  education 
curricula,  in  the  structure  of  the 
academic  profession,  and  in  recruitment 
and  retention  of  higher  education  and 
graduate  school  faculties,  as  related  to 


programs  for  limited  English  proficient 
persons. 

Part  574  governs  the  short-term 
training  program  established  by  section 
741(a)(4)  of  the  Act.  The  program 
authorizes  the  operation  of  short-term 
training  institutes  designed  to  improve 
the  skills  of  educational  personnel  and 
parents.  Eligible  applicants  include  local 
educational  agencies.  State  educational 
agencies,  and  institutions  of  higher 
education — including  junior  or 
community  colleges — and  private  for- 
proHt  or  nonprofit  organizations  which 
apply  after  consultation  with  or  jointly 
with  one  or  more  LEAs  or  SEAs.  The 
regulations  allow  the  Secretary'  to 
establish  annual  priorities  for  teachers, 
educational  personnel  other  than 
teachers,  or  parents.  The  annual 
priorities  will  be  announced  in  a  notice 
published  in  the  Federal  Register. 

The  Secretary  evaluates  applications 
under  each  of  these  parts  on  the  basis  of 
the  selection  criteria,  with  a  maximum 
possible  score  of  100  points,  and  any 
additional  factors  required  by  the  Act 
and  these  regulations.  The  annual 
distribution  of  points  designated  for  the 
additional  factors  will  be  published  in  a 
notice  in  the  Federal  Register. 
Commenters  are  specifically  invited  to- 
comment  on  the  weighted  selection 
criteria  as  well  as  the  distribution  of 
points  designated  for  the  additional 
factors. 

Other  Regulations  Under  the  Act 

The  following  Parts  of  Title  34  CFR 
have  been  codified: 

(a)  Part  562 — Fellowship  Program 
implements  sections  741(a)(2)  and  743, 
and  was  published  in  the  Federal 
Register  on  August  16, 1985  at  50  FR 
33308. 

(b)  Pari  548— State  Educational 
Agency  Program  implements  section 
732,  and  was  published  in  the  Federal 
Register  on  August  16, 1985  at  (50  FR 
33202). 

A  notice  of  proposed  rulemaking 
implementing  section  733  of  the  Act, 
concerning  evaluation  requirements, 
was  published  in  the  Federal  Registert)n 
May  24. 1985  at  50  FR  21578.  When 
published  in  final  form  these  regulations 
will  add  a  new  subpart  F  to  part  500,  (34 
CFR  500.50-500.52). 

The  following  Parts  of  Title  34  CFR 
will  be  proposed  for  codification  in  the 
future: 

Part  524 — Programs  of  Academic 
Excellence  will  implement  section 
721(a)(4). 

Part  549 — Evaluation  Assistance 
Centers  Program  will  implement  section 
734. 
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Part  575— Multifunctional  Resource 
Centers  w.ill  implement  sections 
741(a)(5)  and  742. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordante  with  Executive 
Order  12291. 

They  are  not  classified  as  maior 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibilily  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  will  not  have  a 
signifipant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
the  extent  that  these  proposed 
regulations  affect  small  entities,  they  are 
intended  to  impose  minimal  burdens  on 
applicants  and  grantees.  The  selection 
criteria  and  other  requirements  are 
designed  to  relieve  regulatory  and 
paperwork  burden  on  small  entities 
participating  in  the  programs. 

Paperwork  Reduction  Act  of  1980 

Sections  501.20.  501.22.  501.23,  501.24. 
501.25.  501.31,  501.40,  525.20.  525.21. 
525.31.  526.32.  526.40.  537.31,  561.2a' 
561.31,  561.32.  574.32.  and  574.33  contain 
information  collection  requirements.  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  Organizations  and 
individuals  desiring  fo  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Room  3208,  New 
Executive  OfTice  Building,  Washington. 
D.C.  20503;  Attention:  Joseph  F.  Lackey. 
Jr. 


Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 


All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  infection,  during 
and  after  the  comment  period,  in  Room 
421,  Reporters  Building.  300  7th  Street, 
SW.,  Washington.  D.C;.  between  the 
hours  of  8:30  a.m.  and  4:00  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

•   To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  public  comment  is 
invited  on  whether  there  may  be  further 
opportunities  to  reduce  any  regulatory 
burdens  found  in  these  proposed 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  SubjecU  in  34  CFR  Parts  500. 501. 
525.  526, 537.  561. 573.  and  574 

Adult  education.  Bilingual  education. 
Colleges  and  imiversities,  Education. 
Elementary  and  secondary  education. 
Grant  programs — education.  Reporting 
and  recordkeeping  requirements. 
Teachers. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84J)03.  Bilingual  Education:  Basic 
Programs,  Family  English  Literacy  Program; 
Special  Populations  Program;  Program  for  the 
Development  of  instructional  Materials: 
Evaluation  Assistance  Centers  ProgTHm: 
Educational  Personnel  Training  Program; 
Training  Development  and  Improvement 
Program,  and  Short-Term  Training  Program.) 

Dated:  November  19, 1985. 
William ).  Bennett, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Parts  500.  501. 
525,  and  526;  removing  Parts  505,  510. 
514.  and  527;  and  adding  new  Parts  537, 
561.  573.  and  574  as  follows: 

1.  Part  500  is  revised  to  read  as 
follows: 


PART  SOO-BIUNGUAL  EDUCAHON: 
GENERAL  PROVISIONS 

Subpart  A— GMiaral 

500.1  What  programs  are  governed  by  these 
regulations? 

500.2  [Reserved] 

5003    What  regulations  apply  to  these 

programs? 
500.4    What  definitions  apply  to  these 

programs? 

Sul>part  B— What  Kinds  of  Proiacts  Do«a 
tha  Sacratary  Assist? 

500.10  What  requirements  pertain  to  all 
programs  assisted  under  this  Act  for 
limited  English  proficient  persons? 

500.11  What  programs  are  ihete  for  students 
of  limited  Spanish  proficiency  in  Puerto 
Rico? 

Subpart  C— How  Ooaa  Ona  Appty  for  an 
Awartf? 

500.20    What  requirements  pertain  to  SEA 
review  of  an  application? 

Subpart  D—lRasarvad] 

Subpart  E-{Raoarved] 

Subpart  F— (Rasarvadl 

Authority:  Title  VII  of  the  Elementary  and 
Secondary  Educatton  Act  of  1965,  as 
amended  by  Pub.  L.  96-611. 96  Stat.  2370  (20 
U.S.C.  3221-3262),  unless  otherwise  noted. 

Subpart  A— General 

i  500.1    What  pfoflrams  ara  govamad  by 
tttaaa  raguiatlons? 

The  regulations  in  this  part  apply  to 
programs  authorized  under  the  Act.  The 
programs  governed  by  this  part  and 
their  applicable  program  regulations  are 
as  follows: 

(a)  Basic  Programs  (34  CFR  Part  501). 
(20  U.S.C.  3231(a)  (1).  (2).  and  (3)) 

(b)  Programs  of  Academic  Excellence 
(34  CFR  Part  524). 

(20  U.S.C  3231(a)(4)) 

(c)  Family  English  Literacy  Program 
(34  CFR  Part  525). 

(20  U.S.C.  3231(a)(5)) 

(d)  Special  Populations  Program  (34 
CFR  Part  526). 

(20  U.S.C.  3231(a)(6)) 

(e)  Program  for  the  Develc^nnent  of 
Instractionai  Materials  (34  CFR  Part 
537). 

(20  U.S.C.  3231(a)(7)) 

(f)  State  Educational  Agency  Program 
(34  CFR  Part  548). 

(20  U.S.C.  3242) 

(g)  Evaluation  Assistance  Centers 
Program  (34  CFR  Part  549). 

(20  U.S.C.  3244) 
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(h)  Educational  Personnel  Training 
Program  (34  CFR  Part  561). 

(20  U.S.C.  3251(a)(1)) 

(i)  Fellowship  Program  (34  CFR  Part 
562). 

(20  U.SC.  3251(a)(2).  3253) 

(j)  Training  Development  and 
Improvement  Program  (34  CFR  Part  573). 

(20  U.S.C.  3251(a)(3)) 

(k)  Short-Term  Training  Program  (34 
CFR  Part  574). 

(20  U.S.C.  3251(a)(4)) 

(I)  Multifunctional  Resource  Centers 
(34  CFR  Part  575). 

(20  U.S.C.  3251(a)(5),  3252) 

§500.2    [Reserved] 

§  500.3    What  regulations  apply  to  these 
programs? 

(a)  Except  as  described  in  paragraphs 
(b)  and  (c)  of  this  section,  the  following 
regulations  apply  to  programs 
authorized  under  the  Act  listed  in 

§  500.1: 

(1)  The  regulations  in  this  Part  500. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR— 

(i)  Part  74  (Administration  of  Grants); 

(ii)  Part  75  (Direct  Grant  Programs); 

(iii)  Part  TJ  (Definitions  That  Apply  to 
Department  Regulations); 

(iv)  Part  78  (Education  Appeal  Board); 
and 

(v)  Part  79  (Intergovernmental  Review 
of  Department  of  Education  Programs 
and  Activities). 

(b)  The  provisions  in  34  CFR 
75.217(c)-{e)  (relating  to  the  review  of 
applications]  do  not  apply  to  the  State 
Educational  Agency  Program  in  Part  548. 

(c)  Except  for  the  provisions  in  34  CFR 
75.51  (relating  to  proof  of  nonprofit 
status)  the  EDGAR  provisions  listed  in 
paragraph  (a)(2)  of  this  section  do  not 
apply  to  the  Fellowship  Program  in  Part 
562. 

(20  U.S.C.  3221-3262) 

§500.4    What  definitions  apply  to  these 
programs? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  the  parts  listed 
in  §  500.1  (except  Part  562)  are  defined 
in  34  CFR  77.1: 

Applicant 
Application 
Award 

Budget  period 
Department 
EDGAR 

Elementary  school 
Fiscal  year 
Grant  period 


Local  educational  agency;  for  the 
purpose  of  carrying  out  programs  under 
the  Act  for  individuals  served  by 
elementary,  secondary,  or 
postsecondary  schools  operated 
predominantly  for  Indian  or  Alaskan 
Native  children,  the  term  also  means  an 
Indian  tribe  or  tribally  sanctioned 
educational  authority. 

Nonprofit 

Nonpublic 

Preschool 

Private 

Project 

Public 

Recipient 

Secondary  school 

Secretary 

State 

State  educational  agency 

(b)  Program  definitions.  The  following 
definitions  also  apply  to  the  parts  listed 
in  I  500.1: 

"Act"  or  "Title  VII"  means  the 
Bilingual  Education  Act.  Title  VII  of  the 
Elementary  and  Secondary  Education 
Act.  as  amended  by  Pub.  L  98-^11. 

(20  U.S.C.  3221-3262) 

"Educational  personnel"  means 
teachers,  teacher  aides, 
paraprofessionals,  administrators, 
school  psychologists,  guidance 
counselors,  and  other  persons  who 
provide  or  are  preparing  to  provide 
instructional  or  support  services  in 
programs  for  limited  English  proficient 
persons. 

(20  U.S.C.  3221-3262) 

"Family  English  literacy  program" 
means  a  program  of  instruction  designed 
to  help  limited  English  proficient  adults 
and  out-of-school  youth  achieve 
competence  in  the  English  language. 
These  programs  of  instruction  may  be 
conducted  exclusively  in  English,  or  in 
English  and  the  student's  native 
language.  Where  appropriate,  the 
programs  may  include  instruction  on 
how  parents  and  family  members  can 
facilitate  the  educational  achievement  of 
limited  English  proficient  children.  To 
the  extent  feasible,  preference  for 
participation  in  the  programs  must  be 
given  to  the  parents  and  immediate 
family  members  of  children  enrolled  in 
programs  assisted  under  the  Act. 

(20  U.S.C.  3223(a)(7)) 

"Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaskan 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaskan  Native  Claims 
Settlement  Act  (85  Stat.  688)  which  is 
recognized  for  the  special  programs  and 
services  provided  by  the  United  States 


to  Indians  because  of  their  status  as 
Indians. 

(20  U.S.C.  3232(a)(1)) 

"Institution  of  higher  educaAon"  (IHE) 
is  defined  in  section  1001(e)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

(20  U.S.C.  3381(e)) 

"Limited  English  proficiency"  and 
"limited  English  proficient,"  (LEP)  when 
used  with  reference  to  an  individual, 
means  an  individual — 

(l)(i)  Who  was  not  bom  in  the  United 
States  or  whose  native  language  is  other 
than  English; 

(ii)  Who  comes  from  a  home  in  which 
a  language  other  than  English  is  used 
most  for  communication;  or 

(iii)  Who  is  an  American  Indian  or 
Alaskan  Native  and  comes  from  a  home 
in  which  a  language  other  than  English 
has  had  significant  impact  on  his  or  her 
level  of  English  language  proficiency  as 
a  result  of  substantial  use  of  that  other 
language  for  communication;  and 

(2)(i)  Who,  as  a  result  of  the 
circumstances  described  in  paragraph 
(1)  of  the  definition,  has  sufficient 
difficulty  in  speaking,  reading,  writing  or 
understanding  the  English  language  to 
deny  him  or  her  the  opportunity  to  learn 
successfully  in  classrooms  in  which  the 
language  of  instruction  is  English. 

(ii)  The  Secretary  interprets  an 
individual's  difficulty  in  the  English 
language  as  resulting  from  the  - 
circumstances  in  paragraph  (1)  of  this 
definition  only  if  that  di^iculty  is 
attributable  to  the  use  of  a  native 
language  other  than  English  in  the  home. 

(20  U.S.C.  3223(a)(1)) 

"Low-income,"  when  used  with 
respect  to  a  family,  means  an  annual 
income  for  a  family  which  does  not 
exceed  the  poverty  level  determined 
pursuant  to  section  111(c)(2)  of  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965. 

(20  U.S.C.  3223(a)(3)) 

"Native  language,"  when  used  with 
reference  to  an  individual  of  limited 
English  proficiency,  means  the  language 
normally  used  by  the  individual.  If  the 
language  normally  used  by  a  child 
cannot  be  determined,  the  language 
normally  used  by  the  parents  or  legal 
guardians  of  the  child  is  the  child's 
native  language. 

(20  U.S.C.  3223(a)(2)) 

"Programs  of  academic  excellence" 
means  programs  of  transitional  bilingual 
education,  developmental  bilingual 
education,  or  special  alternative 
instruction  which  have  an  established 
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record  of  providing  effective, 
academically  excellent  instruction  and 
which  are  designed  to  serve  as  models 
of  exemplary  bilingual  education 
programs  and  to  facilitate  the 
dissemination  of  effective  bilingual 
educational  practices. 

(20  U.S.C.  3223(a)(8)) 

"Program  for  limited  English  proficient 
persons"  means  any  instructional 
program  authorized  under  Part  A  of  the 
Act. 

(20  U.S.C.  3231-3262) 

"Program  of  developmental  bilingual 
education." 

(1)  The  term  means  a  full-time 
program  of  instruction  in  elementary 
and  secondary  schools  which  provides, 
with  respect  to  the  years  of  study  to 
which  the  program  is  applicable, 
structured  English-language  instruction 
and  instruction  in  a  second  language. 
The  program  must  be  designed  to  help 
children  achieve  competence  in  English 
and  a  second  language,  while  mastering 
subject  matter  skills.  The  instruction 
must,  to  the  extent  necessary,  be  in  all 
courses  or  subjects  of  study  which  will 
allow  a  child  to  meet  grade-promotion 
and  graduation  standards. 

(2)  Where  possible,  classes  in 
programs  of  developmental  bilingual 
education  must  be  comprised  of 
approximately  equal  numbers  of 
students  whose  native  language  is 
English  and  limited  English  proficient 
students  whose  native  language  is  the 
second  language  of  instruction  and 
study  in  the  program. 

(20  U.S.C.  3223(a)(5)) 

"Program  of  transitional  bilingual 
education." 

(1)  The  tenp  means  a  program  of 
instruction,  designed  for  children  of 
limited  English  proficiency  in 
elementary  or  secondary  schools,  which 
provides,  with  respect  to  the  years  of 
study  to  which  the  program  is 
applicable,  structured  English  language 
instruction,  and,  to  the  extent  necessary 
to  allow  a  child  to  achieve  competence 
in  the  English  language,  instruction  in 
the  child's  native  language.  The 
instruction  must  incorporate  the  cultural 
heritage  of  these  children  and  of  other 
children  in  American  society.  The 
instruction  must,  to  the  extent 
necessary,  be  in  all  courses  or  subjects 
of  study  which  will  allow  a  child  to  meet 
grade-promotion  and  graduation 
standards. 

(2)  In  order  to  prevent  the  segregation 
of  children  on  the  basis  of  national 
origin  in  programs  of  transitional 
bilingual  education,  and  in  order  to 
broaden  the  understanding  of  children 
about  anguages  and  cultural  heritages 


other  than  their  own,  a  program  of 
transitional  bilingual  education  may 
include  the  participation  of  children 
whose  language  is  English,  but  in  no 
event  may  the  percentage  of  those 
children  exceed  40  percent.  The  program 
may  provide  for  centralization  of 
teacher  training  and  curriculum 
development,  but  it  must  serve  the 
children  in  the  schools  which  they 
normally  attend. 

(3)  In  courses  or  subjects  of  study 
such  as  art,  music,  and  physical 
education,  a  program  of  transitional 
bilingual  education  must  make  provision 
for  the  participation  of  children  of 
limited  English  proficiency  in  regular 
classes. 

(4)  Children  enrolled  in  a  program  of 
transitional  bilingual  education  must,  if 
graded  classes  are  used,  be  placed,  to 
the  extent  practicable,  in  classes  with 
children  of  approximately  the  same  age 
and  level  of  educational  attainment.  If 
children  of  significantly  varying  ages  or 
levels  of  educational  attainment  are 
placed  in  the  same  class,  the  program  of 
transitional  bilingual  education  must 
seek  to  ensure  that  each  child  is 
provided  with  instruction  which  is 
appropriate  for  his  or  her  level  of 
educational  attainment. 

(20  U.S.C.  3223(a)(6)) 

"Special  alternative  instructional 
programs"  means  programs  of 
instruction  designed  for  children  of 
limited  English  proficiency  in 
elementary  and  secondary  schools.  The 
programs  are  not  transitional  or 
developmental  bilingual  education 
programs,  but  have  specially  designed 
curricula  and  are  appropriate  for  the 
particular  linguistic  and  instructional 
needs  of  the  children  enrolled.  The 
programs  must  provide,  with  respect  to 
the  years  of  study  to  which  the  programs 
are  applicable,  structured  English 
language  instruction  and  special 
instructional  services  which  will  allow  a 
child  to  achieve  competence  in  the 
English  language  and  to  meet  grade- 
promotion  and  graduation  standards. 

(20  U.S.C.  3223(a)(6)) 

"Tribady  sanctioned  educational 
authority"  means  any  department  or 
division  of  education  operating  within 
the  administrative  structure  of  the  duly 
constituted  governing  body  of  an  Indian 
tribe,  as  well  as  any  nonproRt  institution 
or  organization  which — 

(1)  Is  chartered  by  the  governing  body 
of  an  Indian  tribe  to  operate  any  school 
or  otherwise  to  oversee  delivery  of 
educational  services  to  members  of  that 
tribe;  and 
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(2)  Is  approved  by  the  Secretary  for 
the  purposes  of  carrying  out  programs 
under  the  Act. 

(20  U.S.C.  3223(a)(2)) 

Subpart  B— What  Kinda  of  Pro)ecta 
Doea  ttie  Secretary  Aaaiat? 

§500.10    What  rcquirwiwnts  pertain  to  an 
program*  assiatad  undar  thia  Act  for 
limitad  Engtiah  proflciant  paraons? 

All  persons  assisted  under  this  Act 
must — 

(a)  Give  priority  to  serving  LEP 
children  having  the  greatest  need  for 
those  programs,  particularly  those 
children  whose  usual  language  is  not 
English;  and 

(b)  Be  designed  to  enable  students  to 
achieve  full  competence  in  English. 

(20  U;S.C.  3222) 

§  500.11    What  programa  are  ttiara  for 
atudaitta  of  limitad  Spaniah  proficiancy  in 
PuartoRico? 

Projects  funded  in  the  Commonwealth 
of  Puerto  Rico  may  include  programs  of 
instruction,  teacher  training,  curriculum 
development,  research,  evaluation,  and 
testing  designed  to  improve  the  English 
proficiency  of  children  and  may  also 
make  provision  for  serving  the  needs  of 
students  of  limited  Spanish  proficiency. 

(20  U.S.C.  3231(i)) 

Sul>part  C— How  Does  One  Apply  for 
an  Award? 

§  50030    What  raquiramanta  partain  to 
SEA  raviaw  of  an  appltcatton? 

An  applicant  that  seeks  assistance 
under  34  CFR  Parts  501  and  561  shall 
include  evidence,  in  its  application,  that 
the  SEA  has  been  notiHed  of  the 
application  and  has  been  given  an 
opportunity  to  offer  recommendations 
on  the  application  to  the  applicant  and 
the  Secretary  and  otherwise  comply 
with  the  procedures  in  34  CFR  75.156- 
75.180. 

(20  U.S.C.  3231(e)(4)) 

Sul>part  O— {Reserved] 
Sul>part  E— (Rsserved] 

Sul>part  F— [Reaerved] 

2.  Part  501  is  revised  to  read  as 
follows: 

PART  501— BILINGUAL  EDUCATION: 
BASIC  PROGRAMS 

Sut>part  A— Ganaral 

Sec. 

501.1  Basic  Programs. 

501.2  Who  is  eligible  to  apply  for  assistance 
under  Basic  Programs? 
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Sec. 

501.3  What  regulations  apply  to  Basic 
Programs? 

501.4  What  definitions  apply  to  Basic 
Programs? 

Subpwt  B— What  Kinds  o(  Protects  DoM 
the  Secretary  Assist  Under  TMs  Program? 

501.10  What  activities  are  eligible  for 
assistance? 

501.11  ¥^al  level  of  commitment  to 
continue  the  program  must  the  appKcant 
demonstrate? 

Sutipart  C~tlow  Does  One  Apply  for  an 
Award? 

501.20  What  must  an  applicant  include  in  its 
application  for  assistance? 

501.21  What  requirements  pertain  to  tiie 
application  advisory  council  and  the 
parent  advisory  committee? 

501.22  What  requirements  pertain  to  the 
participation  of  children  enrolled  in 
nonprofit  private  schools? 

501.23  What  requirements  pertain  to 
preservice  activities? 

501.24  What  requirements  pertain  to 
training  activities? 

501.25  What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

Subpart  D— How  Does  ttie  Secretary  Make 
an  Award? 

501.30  How  does  the  Secretary  evaluate  an 
application? 

501.31  What  selection  criteria  does  the 
Secretary  use? 

501.32  What  additional  factors  does  the 
Secretary  consider  in  awarding  grants? 

501.33  What  specifk  factors  may  the 
Secretary  consider  in  awarding  grants 
under  special  alternative  instructional 
programs? 

501.34  What  is  the  length  of  the  project 
period? 

Suiipart  E—Wliat  Conditions  Must  Be  Met 
by  a  Recipient? 

501.40  What  information  must  be  given  to 
parents? 

501.41  What  additional  requirements  apply 
to  programs  of  transitional  bilingual 
education? 

Authority:  Title  VU  of  the  Elementary  and 

Secondary  Education  Act  of  1965.  as 
amended  by  Pub.  L,.98-511. 98  Stat.  2370  (20 
U.S.C.  3221-3262),  unless  otherwise  noted. 

Subpart  A— General 
9S01.1    Basic  Programs.' 

The  Basic  Programs  provide 
assistance  to  eligible  applicants  for — 

(a)  Programs  of  transitional  bilingual 
education  authorized  under  section 
721(a)(1)  of  the  Act; 

(b)  Programs  of  developmental 
bilingual  education  authorized  under 
section  721(a)(2)  of  the  Act;  or 

(c)  Special  alternative  instructional 
programs  authorized  under  section 
721(a)(3)  of  the  Act. 

(20  U.S.C.  3231(a)  (1),  (2).  and  (3)) 


§501.2    vmwIseiigiMetoapplyfor 
assistance  under  Basic  Programs? 

(a)  The  following  parties  are  eligible 
to  apply  for  assistance  under  this  part 

(1)  Local  educational  agencies  (LEAs). 

(2)  Institutions  of  higher  education 
(IHEs),  including  junior  or  community 
colleges,  that  apply  jointly  with  one  or 
more  L£As. 

(b)  In  the  case  of  an  application 
submitted  by  an  IHE  jointly  with  one  or 
more  LEAs,  an  LEA  must  be  designated 
as  the  applicant  in  the  group  agreement 
required  under  34  CFR  7S.12B. 

(20  U.S.C.  3231(b)(lMA)) 

§501.3    What  regulallonsappkif  to  Basic 
Programs? 

The  following  regulations  apply  to 
Basic  Programs: 

(a)  The  regulation  identified  in  34  CFR 
500.3. 

(b)  The  regulations  in  this  Part  501. 
(20  U.S.C.  3231(a)  (1).  (2).  (3)) 

§501.4    What  deWnHionaappiy  to  the  Basic 
Programs? 

The  definitions  in  34  CFR  50a4  apply 
to  the  Basic  Programs. 

(20  U.S.a  3223,  3231(a)  (1).  (2),  (3)) 

Subpart  B^What  Kinds  of  Pro)ects 
Does  the  Secretary  Assist  Under  TMs 
Program? 

§501.10    What  activities  are  eligiMe  for 
assistance? 

The  Secretary  provides  assistance  for 
the  following  activities: 

(a)  Establishing,  operating,  or 
improving  basic  programs. 

(b)  During  the  first  six  months  of  a 
project  (unless  a  waiver  is  granted 
under  §  501.23(b)),  only  preservice 
activities  designed  to  prepare  a  grantee 
to  operate  the  proposed  project.  These 
activities  do  not  include  providing 
instructional  services  to  limited  English 
proficient  (LEP)  children.  Activities  may 
include,  but  are  not  limited  to — 

(1)  Program  design; 

(2)  Materials  development; 

(3)  Staff  recruitment  and  training; 

(4)  Development  of  evaluation 
mechanisms  and  procedures;  and 

(5)  Activities  to  involve  parents  in  the 
educational  program  and  to  enable 
parents  and  family  members  to  assist  in 
the  education  of  LEP  children. 

(c)  Providing  or  securing  training,  as 
necessary,  for  personnel  participating  or 
preparing  to  participate  in  the  program. 
To  (he  extent  possible,  college  or 
university  credit  must  be  awarded  for 
the  training. 

(20  U.S.a  3231(a)  (1),  (2),  (3),  (d)(1)(B),  (fRS)) 


§501.11    WhidJevei  of  commitment  to 
continue  the  program  must  the  applicant 
demonstrate? 

(a)(1)  The  purpose  of  grants  under  this 
part  is  to  build  the  capacity  of  the 
grantee  to  provide  a  program,  on  a 
regular  basis,  similar  to  that  proposed 
for  assistance,  when  Federal  assistance 
under  the  project  is  reduced  or  no  longer 
available. 

(2)  The  program  to  be  provided  must 
be  of  sufficient  size,  scope,  and  quality 
to  promise  signiBcant  educational 
improvement  for  LEP  childroi. 

(b)  To  carry  out  this  purpose — 

(1)  The  Secretary  fimds  a  project  only 
if  the  applicant  demonstrates  a  realistic 
plan  in  its  application  to  develop  its 
programmatic  capacity  for  serving  LEP 
children  and  to  assume  financial 
responsibility  for  the  program  when 
Federal  assistance  is  reduced  or  no 
longer  available: 

(2)  The  Secretary  reduces  the  level  of 
Federal  assistance  in  each  successive 
year  of  the  project,  unless — 

(i)  The  plan  under  paragraph  (b)(1)  of 
this  section  provides  for  an  increased 
ccMnmitment  of  local  funds  to  provide 
expanded  special  services  for  greats* 
numbers  of  LEP  children  in-  eadi 
successive  year  of  the  project;  or 

(ii)  Based  on  unforeseen 
circumstances,  such  as  a  substantial  . 
influx  of  LEP  children  to  the  school 
district,  the  grantee — in  an  application 
for  a  successive  budget  period  under  the 
project — amends  the  plan  under 
paragraph  (b)(1)  of  this  section  to  assure 
the  Secretary  that  it  will  provide 
expanded  services;  and 

(3)  The  Secretary,  in  determining  the 
funding  level  for  each  successive  year  of 
a  project,  and  in  determining  whether  to 
renew  a  project  after  its  fir&t  three 
years,  in  accordance  with  S  501.34, 
considers  the  extent  to  which  the 
grantee  has  successfully  carried  out  its 
plan  under  paragraph  (b)(1)  of  this 
section. 

(20  U.S.C.  3231(f)(S)) 

Subfiart  C— How  Does  One  Apply  for 
an  Award? 

§  50 1 .20    What  must  an  applicant  include  hi 
Its  application  for  assistance? 

An  application  must — 

(a)  include  the  information  and 
assurances  required  under — 

(1)  Section  721(c)(2)  of  the  Act;  and 

(2)  34  CFR  500.20,  501.20—501.25  and 
501.32.  and  501.33.  if^ppiicabl<;:  and 

(b)  Provide  assurances  that  the  project 
will— 

(1)  Use  only  quabfled  personnel,  who 
are  proficient  in  spoken  and  written 
English,  and,  if  appropriate,  any  other 
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language  or  languages  used  for 
instruction; 

(2)  Comply  with  the  non-supplanting 
requirements  of  section  721(f)(4)  of  the 
Act;  and 

(3)  Comply  with  the  parent  advisory 
committee  requirements  in  {  501.21(c). 
(20  U.S.C.  3231] 

§  501.21  What  raqdirtmants  partaki  to  tha 
application  adviaory  council  and  tha  parwit 
adviaofy  commHtaa? 

An  applicant  shall — 

(a)  Establish  an  application  advisory 
council,  of  which  a  majority  must  be 
parents  and  other  representatives  of  the 
children  to  be  served  in  the  program,  to 
assist  in  the  development  of  the 
application; 

(b)  Submit  with  its  application 
documentation  of  its  consultation  with 
the  council  and  the  council's  comments 
on  the  application  and  on  the  decision  to 
submit  an  application  under  one  of  the 
programs  listed  in  §  501.1. 

(c)  Assure  in  its  application  that— 

(1)  In  carrying  out  its  project,  the 
applicant  will  provide  for  continuing 
consultation  with,  and  participation  by. 
a  parent  advisory  committee  composed 
of  parents,  teachers,  and  other 
interested  individuals. 

(2)  The  parent  advisory  committee 
will  be  selected  by  and  predominantly 
composed  of  parents  of  LEP  children 
participating  in  the  program  and  may 
include  members  of  the  application 
advisory  council;  and 

(3)  In  the  case  of  a  project  carried  out 
in  a  secondary  school,  the  parent 
advisory  committee  will  include 
representatives  of  the  secondary  school 
students  participating  in  the  project. 

(20  U.S.C.  3231(e)) 

§  50 1 .22    What  requirements  pertain  to  the 
participation  of  children  enrolled  In 
nonprofit  private  schools? 

(a)  An  applicant  shall  demonstrate  in 
its  application  that — 

(1)  In  designing  the  project  the 
applicant  has  consulted  with 
appropriate  private  school  offlcials  and 
has  taken  into  account  the  needs  of  LEP 
children  enrolled  in  nonprofit  private 
elementary  and  secondary  schools  in 
the  area  to  be  served;  and 

(2)  The  applicant  will  make  provision 
for  participation  of  the  LEP  children 
enrolled  in  nonprofit  private  schools — 

(i)  On  a  basis  comparable  to  that 
provided  for  the  public  school  children: 
and 

(ii)  Consistent  with  the  number  of 
those  children  enrolled  in  nonprofit 
private  schools  in  the  area  to  be  served 
whose  educational  needs  are  of  the  type 
and  whose  language  and  grade  level  are 
of  a  similar  type  to  those  the  program  is 


intended  to  address.  (See  34  CFR  75.650 
Participation  of  students  enrolled  in 
private  schools.) 

(b)  If  the  Secretary  determines  that  an 
applicant  is  unable  or  unwilling  to 
provide  for  the  participation  of  LEP 
children  enrolled  in  nonprofit  private 
schools  as  required  by  this  section,  the 
Secretary — 

(1)  Withholds  approval  of  the 
application  until  the  applicant 
demonstrates  that  it  is  in  compliance 
with  the  requirements  of  this  section;  or 

(2)  Reduces  the  amount  of  the  grant  by 
the  amount  the  Secretary  needs  to — 

(i)  Arrange  to  assess  the  needs  of 
children  in  nonprofit  private  schools  in 
the  area  to  be  served;  and 

(ii)  Carry  out  a  program  for  limited 
English  proficient  persons  which  meets 
the  needs  of  those  children. 

(20  U.S.C.  3231  (f)(2),  (j)) 

§  501.23    What  requlrementa  pertain  to 
preeervice  activities? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  apphcant  shall 
demonstrate  in  its  application  how  it 
plans  to  conauct  the  preservice 
activities  described  in  §  501.10(b)  for  the 
first  six  months  of  the  grant. 

(b)(1)  An  applicant  desiring  a  waiver 
of  the  requirement  for  preservice 
activities  shall  submit,  as  part  of  the 
application,  a  request  for  a  waiver  and 
shall  demonstrate  that  it  is  already 
prepared  to  operate  the  proposed 
project  successfully. 

(2)  If  the  Secretary  denies  a  waiver 
request,  an  applicant  is  eligible  for 
further  funding  consideration  only  if  its 
original  application  would  still  meet  the 
requirements  of  paragraph  (a)  of  this 
section  without  the  waiver. 

(20  U.S.C.  3231(d)(1)(B)) 

§  501.24    What  requirements  pertain  to 
training  activities? 

An  applicant  shall  demonstrate  in  its 
application  that  it  will — 

(a)  Provide  or  secure  training  for  the 
persons  participating  in  the  project  that, 
to  the  extent  possible,  awards  college  or 
university  credit  for  the  training; 

(b)  Base  training  on  an  assessment  of 
the  needs  of  the  persons  who  will  be 
participating  in  the  project  and  on  the 
needs  of  the  LEP  children  who  will 
receive  instruction  under  the  project; 
and 

(c)  Apply  the  applicable  provisions  in 
34  CFR  561.41  if  the  approved 
application  provides  for  financial 
assistance  to  participants. 

(20  U.S.C.  3231(0(6)) 


S  501.25    What  requtraments  pertain  to  the 
development  of  an  evaluation  plan? 

An  applicant  shall  demonstrate  that 
its  plan  for  evaluating  the  progress  and 
achievements  of  the  proposed  project 
meets  the  requirements  of  section  733  of 
the  Act  and  34  CFR  500.50-500.52. 

(20  U.S.C.  3231(f)(3).  3243) 

Subpart  D— How  Doe*  ttia  Secretary 
Make  an  Award? 

5501.30    How  does  the  Secretary  evaluate 
an  application? 

(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  §  501.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  listed  in  §  501.32  in 
selecting  applications  for  new  grants. 

(c)  For  special  alternative 
instructional  programs  the  Secretary 
may  also  consider  the  specific  factors  in 
S  501.33  in  selecting  applications  for 
new  grants. 

(20  U.S.C  3231(a)  (1).  (2).  (3).  (c)  (3),  (f)  (7).  (g). 
(h)) 

§501.31    What  selection  ertteria  does  the 
Secretary  use? 

.    The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Need  for  a  program  to  serve  LEP 
children.  (25  points)  The  Secretary 
reviews  each  application  to  determine — 

(1)  The  extent  and  type  of  the  needs  of 
the  LEP  students  to  be  served  in  the 
program,  including — 

(i)  The  lack  of  proficiency  of  the  LEP 
children  in  speaking,  reading,  writing, 
and  understanding  the  English  language; 
and 

(ii)  The  degree  of  proficiency  of  the 
LE3P  children  in  their  native  language 
and  in  other  courses  or  subjects  of 
study. 

(2)  The  reliability  and  objectivity  of 
the  methods  used  to  identify  those 
needs; 

(3)  The  adequacy  of  the  applicant's 
justification  for  concluding  that  the 
schools  selected  for  the  project  enroll 
the  children  most  in  need  of  assistance 
within  the  LEA;  and 

(4)  The  extent  to  which  the  project 
will  serve  the  children  most  in  need  of 
assistance,  within  the  schools  selected. 

(b)  Program  objectives  and  design.  (30 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
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the  applicant's  design  for  meeting  the 
needs  of  the  LEP  students  to  be  served, 
including — 

(i)  The  extent  to  which  the 
instructional  approach  to  be  used  will 
address  the  specific  needs  idexitiBed  in 
the  application:  and 

(ii)  The  extent  to  which  other 
instructional  approaches  have  been 
considered  in  choosing  the  instructional 
approach  to  be  used  in  the  project. 

(2)  The  Secretary  looks  for  the  extent 
to  which  the  project  has  specific  and 
quantifiable  objectives  that  will  lead  to 
the  reaUzation  of  the  goals  of  the  Act 
including — 

(i)  The  manner  and  time  schedule  by 
which  the  applicant  will  meet  the  needs 
of  LEP  children  served  by  the  project, 
including — 

(A)  The  achievement  of  goals  set  for 
the  children  served  by  the  project, 
especially  the  goal  of  achieving  English 
language  proficiency  as  quickly  as 
possible; 

(B)  The  identification  of  children  who 
have  achieved  proficiency  in  the  English 
language  adequate  for  their  effective 
participation  in  the  regular  educational 
program: 

(C)  The  transfer  of  those  children 
identified  in  paragraph  (b)(2)(i](B)  of  this 
section  to  the  regular  educational 
program  as  soon  as  possible;  and 

(ii)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective.  « 

(3)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  training  plan  for  the  project 
including  the  extent  to  which — 

(i)  The  plan  provides  for  training 
personnel  in  ways  designed  to  meet  the 
needs  of  LEP  children  to  be  served  by 
the  project;  and 

(ii)  Preservice  training  activities,  if 
any,  and  inservice  training  activities  are 
designed,  to  the  extent  possible,  to 
award  college  or  university  credit. 

(c)  Evaluation  plan.  (8  points)  The 
Secretary  reviews  the  strength  of  the 
evaluation  plan  and  its  relationship  to 
the  educational  goals  of  the  project  and 
the  activities  conducted  to  attain  those 
goals. 

Cross-Reference.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(d)  Quality  of  personnel.  (7  points)  (1) 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  the  following 
personnel: 

(i)  The  principal  classroom 
instructional  personnel. 

(ii)  The  proiect  director,  if  one  is  to  be 
used,  and  other  personnel  essential  to 
the  success  of  the  project 

(2)  The  Secretary  considers — 


(i)  The  time  that  each  person  referred 
to  in  paragraphs  (d)(1)  (i)  and  (ii)  of  (his 
section  will  commit  to  the  project  and 

(ii)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications  under  paragraph  (d)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  ^e  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Commitment,  capacity,  and  cost 
effectiveness.  (30  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  extent  of  the  applicant's 
commitment  to  special  programs 
designed  to  meet  the  educational  needs 
of  LEP  students. 

(2)  The  Secretary  reviews  the  strength 
of  the  applicant's  plan  under 

9  501.11(b)(1)  to  develop  its 
programmatic  capacity  for  serving  LEP 
children  and  to  assume  financial 
responsibility  for  the  program,  including 
provision  for — 

(i)  The  gradual  assumption  of  program 
costs  during  the  proposed  project  period; 

(ii)  The  adoption  of  successful 
components  of  the  project  into  the 
regular  educational  programs  that  it 
conducts  for  LEP  children; 

(iii)  Follow-up  services  to  children 
who  have  achieved  proficiency  in 
English;  and 

(iv)  Use  of  its  non-Federal  resources 
to  provide  a  program  on  a  regular  basis, 
similar  to  that  proposed,  that  will  be  of 
sufBcient  size,  scope,  and  quality  to 
promise  significant  improvement  in  the 
education  of  children  of  limited  English 
proficiency  in  future  years. 

(3)  If  the  applicant  has  carried  out  a 
previous  project  with  funds  under  the 
Act,  the  Secretary  also  may  consider  the 
applicant's  expenence  under  that 
project  in  developing  its  programmatic 
capacity  for  serving  LEP  children  and 
assuming  financial  responsibility  for  the 
program. 

(4)  The  Secretary  also  reviews  each 
application  to  determine  the  extent  to 
which  the  project  has — 

(i)  An  adequate  budget  to  support 
project  activiues  in  which  costs  are 
reasonable  in  relation  to  the  objectives 
of  the  project:  and 


(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project  including 
evidence  that  administrative  costs 
constitute  a  minimum  proportion  of  the 
total  costs  of  the  project 

(20  U.S.C.  3231(a)  (1).  (2),  (3),  (c)(2).  (d)(1)(B). 
(f),  (1),  (3),  (5),  (6).  3243) 


}S01.S2 

Sscrctacy  considsr  In  aivwdlng  9""ts'T 

(a)  In  addition  to  the  points  awarded 
under  {  501.31.  the  Secretary  considers 
the  following  factors  in  awarding  grants: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons. 

(i)  An  applicant  qualifies  for  points 
under  this  factor,  if  the  Secretary 
determines  that — 

(A)  The  applicant  has  never  received 
assistance  under  the  Act  or 

(B)  The  applicant  has  received 
assisteuice  under  the  Act  in  the  past  but 
plans  to  serve  a  new  language  group.  To 
receive  points  under  this  factor,  at  least 
50  percent  of  the  LEP  children  to  be 
served  by  the  project  must  belong  to  the 
new  language  group. 

(ii)  The  Secretary  does  not  give  any 
points  to  an  applicant  that  has  received 
assistance  under  the  Act  in  the  past  and 
plans  to  serve  the  same  language  group 
for  which  it  received  assistance. 

(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program.  The 
Secretary  determines  the  relative  need 
based  upon — 

(i)  The  overall  concentration  of  LEP 
children  in  the  district  as  compared  to 
other  applicants;  and 

(ii)  Whether  the  applicant  proposes  to 
serve  a  significant  number  and 
proportion  of  LEP  children  who  have 
arrived  in  the  LEA  during  the  last  school 
year. 

(3)  The  geographical  distribution  of 
LEP  children.  The  Secretary  considers 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program. 

(b)  The  Secretary  distributes  an 
additional  15  points  among  the  factors 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  in  the 
application  notice  published  in  the 
Federal  Register  how  these  IS  points 
will  be  distributed. 

(20  U.S.C.  3231  (0(7),  (h)) 
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§501.33    WtMtapMific factors miytlM 
8«cr«tary  considsr  in  awarding  grants 
under  special  altamativ*  Instructional 
programs? 

(a)  For  special  alternative 
instructional  programs,  the  Secretary 
may  additionally  give  priority  to 
applications  based  on — 

(1)  The  administrative  impracticability 
of  establishing  a  bilingual  education 
program  due  to  the  presence  of  a  small 
number  of  students  of  a  particular 
native  language; 

(2)  The  unavailability  of  personnel 
qualified  to  provide  bilingual 
instructional  services;  and 

(3)  The  applicant's  current  or  past 
efforts  to  establish  a  bilingual  education 
program. 

(b)  The  Secretary  may  distribute  an 
additional  5  points  among  the  factors 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  in  the 
application  notice  published  in  the 
Federal  Register  hov«r  these  5  points  are 
distributed. 

(20  U.S.C.  3231  (c)(3).  (g)) 

§501.34    Wtiat  is  the  length  Of  tite  protect 
period? 

(a)  The  Secretary  approves  a  project 
period  of  three  years. 

(b)  If  a  grantee  wants  to  apply  for  an 
additional  two  years  of  funding,  it  must 
demonstrate,  to  the  satisfaction  of  the 
Secretary,  that — 

(1)  The  program  complies  with  all 
applicable  requirements  in  the  Act  and 
these  regulations  governing  the  project; 

(2)  The  grantee's  project  has  made 
substantial  and  measurable  progress  in 
achieving  the  specific  educational  goals 
contained  in  the  original  application, 
including  the  extent  to  which  the 
grantee  has — 

(i)  Met  the  objectives  established 
under  §501.31(b)(2)(i);  and 

(ii)  Successfully  carried  out  its  plan 
for  building  the  applicant's  capacity  as 
provided  in  §  501.11(b);  and 

(3)  There  is  a  continuing  need  for  the 
grantee's  project 

(20  U.S.C  3231(d)(1)  (A).  (C)) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Recipient? 

§501.40    What  information  must  be  given 
to  parents? 

(a)  Before  enrolling  a  child  in  the  ' 
project  (including  each  LCP  child  and 
each  child  whose  language  is  English), 
and  with  sufficient  advance  notice  to 
give  the  parents  or  legal  guardians  of  the 
child  adequate  opportunity  to  decline 
enrollment,  a  grantee  shall  inform  the 
parents  or  legal  guardians  of — 


(1)  The  reasons  for  determining  that 
the  child  is  in  need  of  special 
instructional  services; 

(2)  The  alternative  educational 
programs  that  are  available; 

(3)  The  nature  of  the  educational 
program  for  LEP  students  including— 

(i)  The  instructional  method  to  be 
used; 

(ii)  The  instructional  goals  of  the 
project; 

(iii)  The  expected  progress  of  the  child 
in  the  project,  including  how  quiddy  the 
child  is  expected  to  enter  the  regular 
educational  program:  and 

(iv)  The  past  effectiveness  of 
comparable  projects  using  a  similar 
instructional  method; 

(4)  The  instructional  alternatives  for 
LEP  students;  and 

(5)  The  option  of  and  opportunity  to 
decline  enrollment  of  the  child  in  the 
project. 

(b)  At  appropriate  intervals  during  the 
child's  participation  in  the  program,  the 
grantee  shall  inform  parents  or  legal 
guardians  of  the  progress  of  their  child 
in  the  program,  including  the  extent  to 
which  the  child  is  meeting  the 
instructional  goals  referred  to  in 
paragraph  (a)(3)(ii)  of  this  section. 

(20  U.S.C.  3223(c),  3231  (d)(1)(D),  (!)(!)) 


§  501.41 
apply  to 


additional  re<|uiren>ents 
of  transitional  bWngual 


A  grantee  under  the  programs  of 
transitional  bilingual  education  shall 
comply  with  all  additional  requirements 
found  in  the  definition  of  program  of 
transitional  bilingual  education  in 
section  703(a)  (4  )(B)-{D)  of  the  Act  and 
34  CFR  500.4  regarding— 

(a)  The  forty  percent  restriction  on  the 
participation  of  children  whose  language 
is  English; 

(b)  The  participation  of  LEP  children 
in  regular  classes  in  courses  such  as  art. 
music,  and  physical  education; 

(c)  The  requirement  that  the  programs 
must  be  offered  in  the  schools  the 
children  normally  attend;  and 

(d)  How  the  children  must  be  grouped 
in  graded  and  nongraded  classrooms. 

(20  U.S.C.  3223(a)(4)(B)-{D)) 
PART  505— {REMOVED] 

3.  Part  505  is  removed. 
PART  510-{REMOVE0] 

4.  Part  510  is  removed. 
PART  514— {REMOVED] 

5.  Part  514  is  removed. 

6.  Part  525  is  revised  to  read  as 
follows: 


PART  52S-BIUNGUAL  EDUCATION: 
FAMILY  ENGLISH  LITERACY 
PROGRAM 

Suttpart  A— General 

Sec 

525.1  Family  English  Literacy  Program. 

525.2  Who  is  eligible  to  apply  for  assistance 
under  the  Family  English  Literacy 
Program? 

525.3  What  regulations  apply  to  the  Family 
English  Literacy  Program? 

525.4  What  defmitions  apply  to  the  Family 
English  Literacy  Program? 

Subpart  B— What  Kinds  of  Proiects  Does 
the  Secrebvy  Assist  Under  This  Program? 

525.10    What  activities  are  eligible  for 
assistance? 

Subpart  C— How  Ooee  One  Apply  for  an 
Award? 

525.20  What  must  an  applicant  include  in  its 
application  for  assistance? 

525.21  What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

Subpart  O— How  Does  the  Secretary  Make 
an  Award? 

525.30  How  does  the  Secretary  evaluate  an 
application? ' 

525.31  What  selection  criteria  does  the 
Secretary  use? 

525.32  What  additional  factors  does  the 
Secretary  consider  in  awarding  grants? 

525.33  What  is  the  length  of  the  project 
period? 

Authority:  Title  VI!  of  the  elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  by  Pub.  L.  9&-511. 96  Stat.  2370  (20 
U.S.C.  3221-3262),  unless  otherwise  noted. 

Sut>part  A— General 

§  525.1    Femtty  EngHsh  Uteracy  Program. 

The  Secretary  provides  assistance  for 
projects  under  the  Family  English 
Literacy  Program  as  defined  in  34  CFR 
500.4. 

(20  U.S.C.  3223(a)(7)) 

§525.2  WhoiseHgR>letospplyft>r 
aesistance  under  the  Family  EngHsh 
Literacy  Program? 

The  following  parties  are  eligible  to 
apply  for  assistance  under  the  Family 
English  Literacy  Program: 

(a)  Local  educational  agencies  (LEAs). 

(b)  Institutions  of  higher  education, 
including  junior  or  community  colleges. 

(c)  Private  nonprofit  organizations, 
applying  separately  or  jointly. 

(20  U.S.C.  3231(b)(1)(B)) 

§525.3    Whet  regulatlona  apply  to  the 
Family  EngNeh  Literacy  Program? 

The  following  regulations  apply  to  the 
Family  English  Literacy  Program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  Hie  regulations  in  this  Part  525. 
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(20  U.S.C.  3231(a)(S)) 

§525.4    What  <tefinitk>n«  apply  to  the 
Fatnity  EngMsti  Utaracy  Program? 

The  definitions  in  34  CFR  500.4  apply 
'  to  this  program. 

(20  U.S.C.  3221(a)(5)) 

SubfMft  B— What  Kinds  of  Profects 
Does  the  Secretary  Assist  Under  This 
Program? 

§525.10   What  activHiaaaraaHgllite  for 
assistanc*? 

(a)  The  Secretary  provides  assistance 
for  activities  designed  to  establish, 
operate,  and  improve  family  Enghsh 
literacy  programs  such  as — 

(1)  Instruction  designed  to  help  limited 
English  proflcient  (LEP)  adults  and  out- 
of-school  youth  achieve  competence  in 
the  English  language;  and 

(2)  Instruction  in  methods  by  which 
parents  and  family  members  can 
facilitate  the  educational  achievement  of 
LEP  children. 

(b)  Instruction  under  this  program 
may  be  conducted  exclusively  in  English^ 
or  in  English  and  the  native  language  of 
the  participants. 

(20  U.S.C.  3223(a)(7)) 

Sul>part  C— How  Does  One  Apply  for 
an  Award? 

§525.20    What  must  an  applicant  induda  in 
Its  application  for  assistance? 

An  application  for  an  award  under 
this  program  must  contain  the 
information  required  under  section 
721(c)(2)  of  the  Act  and  §  §  525.21  and 
525.32. 

(20  U.S.C.  3231(a)(5)) 

§  525.21    What  raquiremcnts  pertain  to  the 
oevelopment  of  an  evaluation  plan? 

An  applicant  shall  demonstrate  in  its 
application,  that  its  plan  for  evaluating 
the  progress  and  achievements  of  the 
proposed  project  meets  the  requirements 
of  section  733  of  the  Act  and  34  CFR 
500.50-500.52. 

(20  U.S.C.  3231(a)(5),  3243) 

Sut>part  D— How  Does  the  Secretary 
Maiie  an  Award? 

§525.30    How  does  the  Secretary  evaluate 
an  application? 

(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  S  525.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  after  the  heading  for  the 
criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  listed  in  §  525.32. 


(20  U.S.C  3223  (a)(7),  (h)) 

§525.31    What  aelectioo  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need  and  impact.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which—: 

(1)  There  is  a  need  for  the  proposed 
family  English  literacy  program; 

(2)  The  methods  used  by  the  applicant 
to  identify  the  needs  are  objective  and 
quantifiable; 

(3)  The  project  proposes  to  develop 
the  skills  of  L£P  adults  and  out-of- 
school  youth  to  achieve  competence  in 
English  and  to  facilitate  the  educational 
achievement  of  LEP  children;  and 

(4)  The  applicant  gives  preference  for 
participation  in  the  proposed  project  to 
parents  and  immediate  family  members 
of  children  enrolled  in  programs  assisted 
under  the  Act. 

(b)  Program  objectives  and  design.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  applicant's  design  for  meeting  the 
needs  of  the  persons  to  be  served  by  the 
project  and  the  likelihood  that  the 
project  will  meet  those  needs. 

(c)  Commitment  and  capacity.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  and  capacity  to  continue, 
expand,  and  build  upon  the  project 
when  Federal  assistance  under  this  part 
ends. 

(d)  Quality  of  personnel.  (7  points)  (1) 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  the  following 
personnel: 

(i)  The  principal  classroom 
instructional  personnel. 

(ii)  The  project  director,  if  one  is  to  be 
used,  and  other  personnel  essential  to 
the  success  of  the  project. 

(2)  The  Secretary  considers — 

(i)  The  time  that  each  person  referred 
to  in  paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(ii)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  ^t)ups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications  under  paragraph  (d)(1)  of 
this  section,  the  Secretary  considers — 


(i]  Experience  and  training,  in  Helds 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualiHcations  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  the  proper 
and  efficient  administration  of  the 
project,  including  evidence  that 
administrative  costs  are  a  minimum 
proportion  of  the  total  costs  of  the 
project. 

(f)  Evaluation  plan.  (8  points)  The 
Secretary  reviews  the  strength  of  the 
evaluation  plan  and  its  relationship  to 
the  educational  goals  of  the  project  and 
the  activities  conducted  to  attain  those 
goals. 

Cross-Reference.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 
(20  U.S.C.  3223(a)(7)) 

§525.32    What  additional  factors  does  the 
Secretary  consider  in  awarding  grants? 

(a)  The  Secretary  considers  the 
following  additional  factors  in  awarding 
grants: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  luiderserved 
by  programs  for  limited  English 
proHcient  persons. 

(2)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation,  and 
within  each  of  the  States. 

(3)  The  need  for  Bnancial  assistance 
to  establish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons. 

(4)  The  relative  numbers  orchildren 
horn  low-income  families  sought  to  be 
benefited  by  the  program. 

(b)  The  Secretary  distributes  an 
additional  15  points  among  the  criteria 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  how  these  15 
points  are  distributed  in  the  application 
notice  published  in  the  Federal  Register. 

(20  U.S.C.  3231) 

§525.33    What  is  the  length  of  the  project 
period? 

The  Secretary  approves  a  project 
period  of  three  years  for  an  award  under 
the  Family  Enghsh  Literacy  Program. 
(20  U.S.C.  3231(d)(2)) 

7.  Part  526  is  revised  to  read  as 
follows: 


BEST  COPY  AVAILABLE 


Fileral  RegJrtBT  /  Vol  50.  No.  226  /  Friday.  November  22,  ld85  /  Proposed  Rules 


PART  S2«-ailJNCNJAL  EOUCATIOM: 
SPECIAL  POPULATIONS  PROGRAM 

Subpart  A— QwMnri 

526.1    Special  Populations  Program? 

52&2    Who  is  eligible  to  apply  for  assistance 

under  the  Special  Populations  Program? 
S28l3    What  regulations  apply  to  the  Special 

Populations  Program? 
526u4    What  definitions  apply  to  the  Special 

Popuhtions  Program? 

Subpwt  B-WtMt  Kinds  of  ProiMta  DoM 
th*  SacrMary  Assist  Undar  This  Program? 

S2&10    What  types  of  projects  may  be 
funded? 

Subpart  C-^tow  Dosa  Ona  Apply  for  an 
Award? 

528^    What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

Subpart  O-Moar  Ooaa  tha  Sacratary  Maka 
an  Award? 

526.30  What  priorities  may  the  Secretary 
establish? 

526.31  How  does  the  Secretary  evaluate  an 
application? 

526.32  What  selection  criteria  does  the 
Secretary  use? 

526.33  What  is  the  length  of  the  project 
period? 

SubpartE-Wtwt  Conations  Must  Ba  Mat 
by  a  Radplant? 

526.40    What  information  must  be  given  to 
parents? 
Authority:  Title  VII  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L  96-511, 98  Stat.  2370  (20 
U.S.C.  3221-3262),  unless  otherwise  noted. 

Subpart  A-General 

S82S.1    Spacial  Populations  Program. 

TTie  Special  Populations  Program 
provides  assistance  to  preschool,  special 
education,  and  gifted  and  talented 
programs  which  are — 

(a)  For  limited  English  proficient  (LEP) 
children;  and 

(b)  Preparatory  or  supplementary  to 
programs  such  as  those  assisted  under 
the  Act. 

(20  U.S.C.  3231(a)(6)) 

9526JI    Who  is  aNgMa  to  apply  for 
assistance  under  the  Special  Populations 
Program? 

The  following  parties  are  eligible  for 
assistance  under  the  Special  Populations 
Program: 

(a)  Local  educational  agencies  (LEAs). 

(b)  Institutions  of  higher  education, 
including  junior  or  community  colleges. 

(c)  Private  nonprofit  organizations. 
(20  U.S.C.  3231(b)(1)(B)) 

9S2&3    What  regulations  apply  to  the 
SpecW  Populations  Program? 

The  following  regulations  afpply  to  the 
Special  Populations  Program: 


(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  528. 

(20U,S.C.3223(aM6)) 

9S2M   Whatdafinitionasvplytottia 


The  foUowiiig  defUiitions  apply  to  the 
Special  Populations  Program: 

(a)  The  definitions  in  34  CFR  S0a4. 

(b)  The  definitions  implementing  Part 
B  of  the  Education  of  the  Handicapped 
Act  (EHA-B)  fof^ 

(1)  "Handicapped  chUdren"  in  S4  CFR 
300.5;  and 

(2)  "Individualized  education 
program"  in  34  CFR  300.340. 

(20  U.S.C.  3223(aK6).  20  U.SXl  1401-1420) 

Subpart  B— What  Kinds  Of  Prafeet* 
Doas  tha  Saeretary  Aaaiat  Under  This 
Program? 

§526.10   What  types  of  projects  may  be 
funded? 

The  Secretary  provides  assistance  for 
activities  that  are  preparatory  or 
supplementary  to  programs,  such  as 
those  assisted  under  the  Act,  designed 
to  assist  LEP  students  in  achieving  full 
competence  in  English.  Special 
Populations  projects  may  establish, 
operate,  and  improve — 

(a)  Preschool  programs  for  LEP 
children  who  have  not  reached 
elementary  school  age: 

(b)  Programs  for  USP  children  who 
receive  services  in  accordance  with  the 
EHA-B  and  which  are  supplementary  to 
the  services  required  by  the  EHA-B;  and 

(c)  Programs  for  LEP  children  who  by 
reason  of  outstanding  abilities  are 
capable  of  high  performance. 

(20  U.S.C.  3231(a)(6)) 

Subpart  C— How  Does  One  Apply  for 
an  Award? 

SS26.20    What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

An  applicant  shall  demonstrate  in  Its 
application  that  its  plan  for  evaluating 
the  progress  and  achievements  of  the 
proposed  project  meets  the  requirements 
of  section  733  of  the  Act  and  34  CFR 
500.50-500.52.    , 

(20  U.S.C.  3231(a)(6).  3243) 

Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

§52S.30    What  prtorltics  may  the  Secretary 


(a)  In  any  fiscal  year,  the  Secretary 
may  establish  as  priorities,  one  or  more 
of  the  activities  listed  in  §  526.10. 

(b]  The  Secretary  announces  any 
priorities  in  a  notice  published  in  the 
Federal  Register. 


(20  U.S.C  3231(aMe)) 

(626.31    How  does  the  Secretary  evahiala 
an  appHcatkMi? 

(a}(l)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  {  526.32. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(b]  The  Secretary  then  appUes  the 
additional  factors  listed  in  34  CFR 
52SJ2. 

(20  U.S.C  3231(a)(6))  • 

yS26.M   what  aalectlon  oitterta  doee  the 
Secretary  uae? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  eadi 
application: 

(a)  Need.  (25  points)  the  Secretary 
reviews  each  application  to  determine — 

(1)  The  extent  of  the  needs  of  the 
special  populations  to  be  served 
including  die  lack  of  proficiency  of  the 
L^  diildren  in  understanding,  speaking, 
and,  if  appropriate,  reading  and  writing 
hi  the  English  language; 

(2)  The  reliability  and  objectivity  of 
the  means  used  to  identify  those  needs, 
including — 

(i)  The  criteria  and  other  objective 
means  used  to  identify  the  LEP  children 
eligible  to  participate  in  the  project;  and 

(ii)  If  appUcable,  the  basis  for 
differentiating  between  children  whose 
language  problems  relate  to  limited 
En^sh  proficiency  and  those  whose 
language  problems  relate  to  the  child's 
handicap  as  identiOed  in  his  or  her 
individualized  education  program 
developed  in  accordance  with  EHA-B, 
and  34  CFR  Part  300:  and 

(3)  The  extent  to  which  the  project 
will  serve  those  most  in  need  of 
services. 

(b)  Program  objectives  and  design.  {30 
points)  (1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  applicant's  design  for  meeting  the 
needs  of  LEP  students  to  be  served, 
including  the  extent  to  which  the 
instructional  approach  to  be  used  will 
address  the  specific  needs  identified  in 
the  application. 

(2)  The  Secretary  looks  for  the  extent 
to  which  the  project  has  specific  and 
quantifiable  objectives  that  will  lead  to 
the  reaUzation  of  the  goals  of  the  Act, 
including — 

(i)  The  manner  and  time  schedule  by 
which  the  applicant  will  meet  the  needs 
of  LEP  children  served  by  the  project, 
including — 
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(A)  The  achievement  of  goals  set  for 
the  children  served  by  the  project, 
especially  the  goal  of  achieving  English 
language  proriciency  as  soon  as 
possible; 

(B)  The  identification  of  children  who 
have  achieved  proficiency  in  the  English 
language  adequate  for  their  effective 
participation  in  the  regular  educational 
program; 

(C)  The  transfer  of  these  children 
identified  in  paragraph  (b){2)(i)(B)  of  this 
section  to  the  regular  educational 
program  as  soon  as  possible; 

(ii)  The  strategies  for  coordination 
with  established  instructional  programs 
at  the  eiementary  and  secondary  level 
for  LEP  children  in  the  schools  operated 
or  supported  by  LEAs  in  the  community 
or  communities  to  be  served;  and 

(iii)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(3)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  training  plan  for  the  project, 
including  the  extent  to  which  the  plan 
addresses  the  needs  of  personnel  to  be 
trained  to  meet  the  needs  of  LEP 
children  to  be  taught  by  the  personnel. 

(c)  Commitment  and  capacity.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  and  capacity  to  continue, 
expand,  and  build  upon  the  project 
when  Federal  assistance  ends. 

(d)  Evaluation  plan.  [6  points)  The 
Secretary  reviews  the  strength  of  the 
evaluation  plan  and  its  relationship  to 
the  educational  goals  of  the  project  and 
the  activities  conducted  to  attain  those 
goals. 

CniM-Refefenca.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 
(20  U.S.C.  3231(a)(6),  3243) 

(e)  Quality  of  personnel.  [7  points)  (1) 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  the  following 
personnel: 

(i)  The  principal  classroom 
instructional  personnel. 

(ii)  The  project  director,  if  one  is  to  be 
used,  and  other  personnel  essential  to 
the  success  of  the  project. 

(2)  The  Secretary  considers — 

(i)  The  time  that  each  person  referred 
to  in  paragraphs  (e)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(ii)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  Wen  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 


(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications  under  paragraph  (e)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  flelds 
related  to  the  objectives  of  Ae  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(f)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  the  proper 
and  efficient  administration  of  the 
project,  including  evidence  that 
administrative  costs  are  a  minimum 
proportion  of  the  total  costs  of  the 
project. 

(20  U.S.C.  3231(a)(6},  20  U.S.C.  1401-1402) 

§526.33    What  is  ttM  iMigth  Of  ttw  project 
parted? 

The  Secretary  approves  a  project 
period  of  one  to  three  years. 

(20  U.S.C.  3231(d)(3)) 

Subpart  E— Wfiat  Conditions  Must  Be 
Met  by  a  Recipient? 

§526.40    What  information  must  be  given 
to  parents? 

A  grantee  shall  inform  parents  or  legal 
guardians  of  students  identified  for 
enrolhnent  in  the  project  of  the 
information  specified  in  34  CFR  501.40. 

(20  U.S.C.  3223(c),  3231(d)(1)(D)) 
PART  527-{REMOVED] 

8.  Part  527  is  removed. 

9.  A  new  Part  537  is  added  to  read  as 
follows: 

PART  537— BILINGUAL  EDUCATION: 
PROGRAM  FOR  THE  DEVELOPMENT 
OF  INSTRUCTIONAL  MATERIALS 

Subpart  A— General 

537.1  Program  for  the  Development  of 
Instructional  Materials. 

537.2  Who  is  eligible  to  apply  for  assistance 
under  the  Program  for  the  Development 
of  Instructional  Materials? 

537.3  What  regulations  apply  to  the  Program 
for  the  Development  of  Instructional 
Materials? 

537.4  What  definitions  apply  to  the  Program 
for  the  Development  of  Instructional 
Materials? 


SubfMTt  B— What  Kinds  of  Protects  Does 
the  Seeretsry  Assist  Under  This  Program? 

537.10    What  activities  are  eligible  for 
assistance? 

Subpart  C-^  Reserved] 

Subpart  O— How  Does  the  Secretary  Make 
an  Award? 

537.30  How  does  the  Secretary  evaluate  an 
application? 

537.31  What  selection  criteria  does  the 
Secretary  use? 

537.32  What  is  the  length  of  a  project 
period? 

Authority:  Title  VU  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  by  Pub.  L  98-^11,  98  Stat.  2370  (20 
U.S.C.  3221-3282),  unless  otherwise  noted. 

Subpart  A— General 

§  537.1    Program  for  the  Development  of 
Instructional  Materials. 

The  Program  for  the  Development  of 
Instructional  Materials  provides 
assistance  to  establish,  operate,  and 
improve  programs  for  the  development 
of  instructional  materials  in  languages 
for  which  materials  are  commercially 
unavailable.  These  instructional 
materials  must  meet  the  needs  of  local 
educational  agencies  that  offer 
instructional  programs  such  as  those 
authorized  under  Part  A  of  the  Act. 

(20  U.S.C.  3231(a)(7)) 

§537.2    Who  is  eligible  to  apply  for 
assistance  under  ttw  Program  for  ttie 
Development  of  Instructional  Materials? 

The  following  parties  are  eligible  to 
apply  under  the  part: 

(a)  State  educational  agencies  (SEAs). 

(b)  Local  educational  agencies  (LEAs) 

(c)  Institutions  of  higher  education 
(IHEs). 

(d)  Private  and  public  profit  and 
nonprofit  organizations. 

(e)  Individuals. 
(20  U.S.C.  3231(a)(7)) 

§  537.3    Whst  regulations  spply  to  the 
Program  for  the  Development  of 
Instructional  Materials? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  537. 
(20  U.S.C.  3231(a)(7)) 

§  537.4    Wtiat  definitions  apply  to  the 
Program  for  the  Development  of 
Instructionai  Materials? 

The  definitions  in  34  CFR  500.4  apply 
to  this  program. 

(20  U.S.C.  3231(a)(7)) 
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Subpart  B— What  Kinda  of  Projacts 
Doaa  the  Sacratary  Aaaiat  Under  TMa 
Program? 

§537.10    What activMM art eMgibla for 
assistanca? 

The  Secretary  provides  assistance  to 
develop  instructional  materials 
including  testing  materials  for  use  in 
programs  for  limited  English  proficient 
persons. 

(20  U.S.C.  3231(a)(7)) 

Subpart  C—[Raaarvad] 

Subpart  D— How  Doaa  the  Sacratary 
Make  an  Award? 

§  537.30    How  doaa  tha  Sacratary  avahiata 
an  application? 

(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  S  537.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  Tlie  maximum  possible  score  for 
the  complete  criterion  is  indicated  in 
parentheses  after  the  heading  for  the 
criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  listed  in  34  CFR 
525.32. 

(20  U.S.C.  3231(a)(7)) 

§537.31   WlMtsalactioncritariadoesttia 
Secretary  uaa? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (35  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  of  the  need  for  the  materials, 
including — 

(1)  The  method  used  to  identify  the 
need; 

(2)  The  nature  and  magnitude  of  the 
need;  and 

(3)  How  the  applicant  determined  that 
the  materials  are  not  commercially 
available. 

(b)  Program  objectives  and  design.  (35 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  applicant's  design  for  meeting  the 
need  identified  in  the  application, 
including  how  the  instructional 
materials  to  be  developed  will  meet  that 
need. 

(2)  The  Secretary  looks  for  the  extent 
to  which  the  objectives  of  the  project 
will  lead  to  the  realization  of  the  goals 
of  the  Act,  including — 

(i)  The  goal  of  enabling  LEP  children 
to  achieve  English  language  proficiency; 

(ii)  The  time  schedule  established  to 
develop  and  test  the  instructional 
materials  fully:  and 


^  (iii)  The  manner  in  which  the 
applicant  provides  for  the  inclusion  of 
staff  of  one  or  more  LEAs  in  the 
development  and  testing  of  the 
instructional  materials. 

(c)  Quality  of  key  personnel  and 
applicant.  (10  points)  (1)  The  Secretary 
reviews  each  applicadon  to  determine 
the  quality  of  the  key  personnel  the 
appUcant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
apphcations  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (c)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(3)  The  Secretary  also  considers  the 
applicant's  experience  in  developing 
instructional  materials. 

(d)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  ere  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  the  proper 
and  efficient  administration  of  the 
project,  including  evidence  that 
administrative  costs  are  a  minimum 
proportion  of  the  total  costs  of  the 
project. 

(e)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 


Crou-Reference.  See  34  CFR  75.990 
Evaluation  by  the  grantee. 

(20  U.S.C  3231(a)(7)) 

§537.32   Whatlsthaiangthofaproiaet 
period? 

The  Secretary  approves  a  project 
period  of  one  to  three  years. 

(20  U.&C.  3231(d)(3)) 

10.  A  new  Part  561  is  added  to  read  as 
follows: 

PART  561— BIUNQUAL  EDUCATION: 
EDUCATIONAL  PERSONNEL 
TRAINING  PROGRAM 

Suiipart  A— Oeneral 

Sac 

561.1  Educational  Personnel  Training 
Program. 

561.2  Who  is  eligible  to  apply  for  assistance 
under  the  Educational  Personnel 
Training  Program? 

561.3  What  regulations  apply  to  the 
Educational  Personnel  Training  Program? 

561.4  What  defmitions  apply  to  the 
Educational  Personnel  Training  Program? 

SubfMft  B— What  Kinds  of  Protects  Does 
the  Secretary  Assist  Under  This  Program? 

561.10    What  activities  are  eligible  for 
assistance? 

Sul^Mrt  C— How  Does  One  Apply  for  an 
Award? 

561.20    What  requirements  pertain  to  the 
application  advisory  council  and 
advisory  committee? 

Subpart  D— How  Does  the  Secretary  Malce 
an  Award? 

561.30  How  does  the  Secretary  evaluate  an 
application? 

561.31  What  selection  criteria  does  the 
Secretary  use? 

561.32  What  additional  factors  does  the 
Secretary  consider? 

Subpart  E—What  Conditione  Must  be  Mat 
by  a  Recipient? 

561.40  What  additional  requirement  applies 
to  programs  that  include  preservice 
training? 

561.41  What  fmancial  assistance  to 
participants  is  allowable  under  this 
program? 

Authority:  Title  VII  of  the  Elementary  and 
Secondary  Education  Act,  as  amended  by 
Pub.  L  96-511,  98  Stat.  2370  (20  U.S.C.  3221- 
3262),  unless  otherwise  noted. 

Subpart  A— Qanaral 

§  561.1    Educational  Personnei  Training 
Program. 

The  Educational  Personnel  Training 
Program  provides  financial  assistance  to 
meet  the  needs  for  additional  or  better 
trained  educational  personnel  (as 
defined  in  34  CFR  500.4),  for  programs 
for  limited  English  proficient  persons. 
These  projects  may  provide  training  for 
parents  and  may  also  provide 
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educational  personnel  with 
opportunities  for  career  devdopment, 
advancement,  and  lateral  mobUHy.  - 

(20  US.C.  32Sl(aKl)) 

§S61J   WtMiss«gMstoi«plytar      . 


Institutions  of  higher  ediication  are 
eligible  to  apply  for  assistance  under  the 
Educational  Personnel  Training 
Program. 

(20  U.S.C  3251(aNl)) 


8561^   <wyrs9uhMeii»<y>ylo«ie 
Ftticatlooal  PersonnsI  TraMhQ  PioyainT 

The  following  regulations  app|y  to  the 
Educational  Personnel  Twining 
Program: 

(a)  The  regulations  identified  in  34 
CTR  500.3. 

(b)  The  regulations  in  this  Part  661. 
(20  U.S.C.  32Sl(aMl)) 

S  561.4   What  deflnMoiw  apply  to  the 
EAtcstfonai  PersofNMl  TVaMng  Pntffwifl 

The  following  definitions  apply  to  the 
Educational  Personnel  Twining 
Program: 

(a)  The  definitions  in  34  CFR  50a4. 

(b)  "Preservice  training"  means 
training  for  educational  personnel 
preparing  to  participate  in  programs  for 
limited  English  proficient  persons. 

(20  U.S.C  3251(aKl)) 

Subpwt  B— What  Kinds  Of  Pro|«cts 
DoMttw  Secretary  Assist  UiHter  This 
ProQrsm? 


S561.1« 

assistance7 

The  Secretary  provides  assistance 
under  this  program  for  projects  that 
provide  training  necessary  to  prepare 
educational  personnel  and  parents  to 
meet  the  ongoing  needs  of  the  limited 
English  proficient  (LEP)  children  that 
they  will  be  serving.  Assistance  may  be 
provided  to  degree  and  non-degree 
programs. 

(20  U.S.C  3251(aNl)) 

SubfMrt  C— Mow  Doss  On*  Apply  for 
an  Award? 

SS61.20    WtwtrequtrwiienUpertliitoIhe 
appfcathMi  advtsory  coundl  and  advisory 


An  applicant  for  an  award  under  this 
program  shall — 

(a)  Develop  its  application  in 
consultation  with  an  advisory  council  of 
which  a  majority  must  be  parents  and 
other  representatives  of  LEP  children 
needing  instruction  from  personnel  with 
training  similar  to  that  provided  in  the 
project; 


(bj  biclude  in  its  applicaHon 
doonnentalion  of  coiMidtation  with  the 
council  and  the  comments  wUch  the 
council  makes  on  the  application;  and 

(c)  Assure  in  its  application  that  it  will 
provide  for  continued  consultation  with, 
and  participation  by,  an  advisory 
conunittee  of  parents,  teachers,  and 
other  interested  individuals  that  is 
selected  by  and  predominantly 
composed  of  parents  of  LEP  children 
needing  instruction  from  personnel  with 
training  similar  to  that  provided. 

(20  U.S.C.  3231(e).  3251(b)(3)(c)) 

Subpart  D— How  Boos  ths  Sscrstary 
Makaan  Award? 


f561.ao   How  does  ttw  Secretary 


(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  {  561.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  lie  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  in  |  561.32. 

(20  U.S.C.  3251(a)(1)) 


{561.31 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Need  and  impact  (30  points]  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  extent  to  which  the  applicant 
has  specifically  identified  needs  to  be 
addressed  by  the  project  for  additional 
or  better  trained  educational  personnel 
to  serve  LEP  students  in  the  community, 
geographical  region,  or  Nation:  and 

(2)  The  extent  to  which  the  methods 
used  by  the  applicant  to  identify  those 
needs  are  reliable  and  objective. 

(b)  Program  objectives  and  design.  (30 
points)  (1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  applicant's  proposal  for  meeting  the 
needs  identified  in  its  application, 
including — 

(i)  The  extent  to  which  those  needs 
will  be  met  by  the  project; 

(ii)  How  rapidly  those  needs  will  be 
met  by  the  project: 

(iii)  The-appropriateness  of  the 
curriculum  for  meeting  those  needs;  and 

(iv)  The  extent  and  qualify  of  practice 
teaching  or  other  clinical  experience — 

(A)  In  the  geographic  area(s)  where 
those  needs  have  been  identified:  and 

(B)  In  the  substantive  8ubject(8)  for 
which  the  project  will  train  persoimel. 


(2)  The  Secrete^  considers  the  extent 
to  which  a  pra)ect  designed  to  include 
preservice  training  contains  coursework 
in — 

(i)  Teaching  English  as  a  second 
language; 

(ii)  Use  ofa  non-English  language  for  ■ 
instructional  purposes; 

(iii)  Linguistics; 

(iv)  Evaluation  and  assessment;  and 

(v)  Involvement  of  parents  in  the 
educational  process. 

(3)  The  Secretary  considers  how  well 
the  specific  project  objectives  will 
realize  the  goals  of  the  Act.  The 
Secretary  considers  the  extent  to 
which — 

(i)  The  training  objectives  are — 

(A)  Clear  and  specific; 

(B)  Measurable;  and 

(C)  Attainable  within  the  proposed 
timeframe; 

(ii)  The  training  design  is  appropriate 
for  the  proposed  objectives  and 
participants; 

(iii)  The  project  will  prepare  teachers 
to  teach  Briglish  to  LEP  students; 

(iv)  The  applicant  proposes  to  use  its 
resources  and  personnel  to  achieve  each 
objective;  and 

(v)  The  project  will  provide 
opportunities  for  career  development, 
advancement,  and  lateral  mobility  for 
participants  in  order  to  meet  the 
changing  needs  of  the  LEP  population  to 
be  served. 

(20  U.S.C.  32M{a).  3251((i)) 

(c)  Coordination.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  applicant's  plans  to 
coordinate  project  activities  with  related 
projects,  including  other  activities 
funded  under  the  Act. 

(2)  The  Secretary  considera  the  extent 
to  which  the  applicant  will  coordinate 
the  project  witb — 

(i)  Other  related  degree  and  non- 
degree  programs  and  course  of  study  at 
die  IHE;  and 

(ii)  SEAs,  LEAs,  and  IHEs  in— 

(A)  The  geographic  area(s)  in  whidi 
there  is  a  need  for  personnel;  and 

(B)  The  substantive  subject(s)  for 
which  the  project  will  train  personnel. 

(3)  The  Secretary  also  considers 
whether  the  project  will  complement 
and  not  duplicate  other  activities  funded 
under  the  Act. 

(d)  Commitment  and  capacity.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  to  the  project  and  capacity 
to  continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(e)  Quality  of  key  personnel.  (7  points) 
(1)  "The  Secretary  reviews  each 
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application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  includinfi— 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii\The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from    ; 
persons  who  are  members  of  grt)ups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups;  '' 

(B)  Women;  < 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(2)  To  determine  qualifications  under 
paragraph  (e)(1)  of  this  section,  the 
Secretary  considers — 

(i)  Experience  and  training  infields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(f)  Budget  and  cost  effectiveness.  (8 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the  project 
including  evidence  that  administrative 
costs  are  a  minimum  proportion  of  the 
project's  total  costs. 

(g)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including — 

(i)  Data  on  numbers  of  participants; 

(ii)  Data  on  placement  of  participants; 

(iii)  Evidence  of  participants'  success 
in  serving  LEP  children  in  accordance 
with  the  needs  identified  in  the 
application;  and 

(iv)  Evidence  that  the  project  has 
developed  the  grantee's  capacity  as 
described  in  paragraph  (d)  of  this 
section. 

Cross-Reference.  See  34  CFR  75.500 
Evaluation  by  the  grantee. 


(20  U.S.a  3251(a)(1),  (d)) 

9  561^  What  additional  tactors  dOM  th« 
Sscratsry  consldar? 

(a)  In  addition  to  the  points  awarded 
under  S  561.31,  the  Secretary  considers 
the  following  factors  which  demonstrate 
the  applicant's  competence  and 
experience  in  programs  and  activities 
such  as  those  authorized  under  the  Act: 

(1)  Job  placement  and  development. 

(2)  Evidence  of  prior  participant's 
success  in  serving  LEP  children  in 
accordance  with  the  needs  identified  in 
the  prior  project. 

(3)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  described  in 

S  561.31(d)  and  (f). 

(b)  The  Secretary  distributes  an 
additional  10  points  among  the  factors 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  in  the 
application  notice  published  in  the 
Federal  Register  how  these  10  points  are 
distributed. 

(20  U.S.C.  3254) 

Subpart  E— What  Conditions  Mutt  Be 
Met  by  a  Recipient? 

§561.40    Wturt  additional  requirement 
applies  to  programs  ttiat  Include  preservlce 
training? 

Programs  that  include  preservice 
training  must  be  designed  to  ensure  that 
participants  become  proficient  in 
English  and  a  second  language  of 
instruction. 

(20  U.S.C.  3251(d)) 

§  561.41    Wliat  financial  assistanc*  to 
participants  is  allowable  under  this 
program? 

(a)  The  Secretary  may  authorize  a 
grantee  to  provide  the  following 
financial  assistance  to  participants: 

(1)  Tuition  and  fees — the  normal  and 
usual  costs  associated  with  the  course 
of  study. 

(2)  Books— up  to  $250. 

(3)  Travel— up  to  $250  for  travel 
related  to  practice  teaching  or  clinical 
experience.  * 

(4)  Up  to  a  maximum  stipend  of  $325 
per  month,  including  allowances  for 
subsistence  and  other  expenses  for  a 
participant  and  his  or  her  dependents,  if 
the  participant  is — 

(i)  A  full-time  student  in  a  program  of 
study  that  was  in  the  approved 
application;  and 

(ii)  Gainfully  employed  no  more  than 
20  hours  a  week  or  the  annual 
equivalent  of  1040  hours. 

(b)  In  authorizing  assistance  to 
participants  under  paragraph  (a)  of  this 
section,  the  Secretary  considers  the 
amount  of  other  financial  compensation 
that  the  participants  receive  during  the 
training  period. 


(20  U.S.C.  3255) 

11.  A  new  Part  573  is  added  to  read  as 
follows: 

PART  573— BIUNGUAL  EDUCATION: 
TRAINING  DEVELOPMENT  AND 
IMPROVEMENT  PROGRAM 

Sutifiart  A— Qenenrt 

573.1  Training  Development  and 
Improvement  Program. 

573.2  Who  is  eligible  to  apply  for  assistance 
under  the  Training  Development  and 
Improvement  Program? 

573.3  What  regulations  apply  to  the 
Training  Development  and  Improvement 
Program? 

573.4  What  definitions  apply  to  the  Training 
Development  and  Improvement  Program? 

Subpart  B— What  Kinds  of  Proiects  Does 
the  Secretary  Assist  Under  This  Program? 

573.10    What  activities  are  eligible  for 
assistance? 

Sul>part  C— (Reserved] 

Sulipart  D— How  Does  ttM  Secretary  Make 
an  Award? 

573.30  How  does  the  Secretary  evaluate  an 
application? 

573.31  What  selection  criteria  does  the 
Secretary  use? 

Sutipart  E— [Reserved] 

Autliority:  Title  VII  of  the  Elementary  and 
Secondary  Education  Act.  as  amended  by 
Pub.  L  98-511.  98  Stat.  2370  (20  U.S.C.  3221- 
3262],  unless  otherwise  noted. 

Subpart  A— General 

§  573.1    Training  Development  and 
Improvement  Program. 

The  Training  Development  and 

Improvement  Program  provides 
financial  assistance  to  encourage 
reform,  innovation,  and  improvement  in 
higher  education  programs  related  to 
programs  for  limited  English  proficient 
persons. 

(20  U.S.C.  3251(a)(3)) 

§573^    Who  is  eligible  to  apply  for 
assistance  under  ttie  Training  Development 
end  Improvement  Program? 

Institutions  of  higher  education  (IHEs) 
are  eligible  to  apply  for  assistance  under 
the  Training  Development  and 
Improvement  Program. 

(20  U.S.C.  3251(b)(1)) 

§573.3    What  regulations  apply  to  the 
Training  Development  and  Improvament 
Program? 

The  following  regulations  apply  to  the 
Training  Development  and  Improvement 
Program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  573. 
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(20  U.S.C.  32Sl(a)(3)) 

§S7aL4    What  (MlnMoiM  apply  to  Itw 
Training  Davatopmant  and  Improvamanl 


The  derinitions  in  34  CFR  500.4  apply 
to  the  Training  Development  and 
Improvement  Program. 

(20  U.S.C.  3251(a)(3)) 

Subpart  B— What  Kinds  of  ProiM:ts 
Does  the  Secretary  Assist  Under  This 
Program? 

§573.10 


The  Secretary  provides  assistance  for 
activities  related  to  programs  for  limited 
English  proficient  persons  which 
encourage  reform,  innovation,  and 
improvement  in — 

(a)  Applicable  education  curricula  in 
graduate  education; 

(b)  The  structure  of  the  academic 
profession;  and 

(c)  The  recruitment  and  retention  of 
higher  education  and  graduate  school    . 
facilities. 

(20  U.S.C  3251(a)(3)) 

Subpart  C—{Reservedl 

Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

§573.30    How  does  the  Secretary  avahiata 
anapplcslton? 

(a)  The  Secretary  evaluates  an 
apphcation  on  the  basis  of  the  criteria 
listed  in  §  573.31. 

(b)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(20  VS.C.  3251(aH3)) 

§S73l31    What  Mtoction  critmia  does  the 
Secretary  UM? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Need  and  impact.  (30  Points)  (1) 
The  Secretary  reviews  each  application 
to  determine — 

(i)  The  extent  to  which  there  are 
specifically  identified  needs  for  the 
project;  and 

(ii)  The  extent  to  which  the  methods 
used  by  the  applicant  to  identify  those 
needs  are  reliable  and  objective. 

(2)  The  Secretary  also  considers  the 
extent  to  which — 

(i)  The  project's  objectives  will  assist 
in  achieving  the  goals  of  the  Act;  and 

(ii)  The  applicant  proposes  to  use  its 
resources  and  personnel  to  achieve  each 
objective. 

(b)  Program  development  and 
improvement  (30  points)  The  Secretary 


reviews  each  application  to  determine 
the  appropriateness  and  reasonableness 
of  the  applicant's  profMsal  for  meeting 
the  needs  identified  in  the  application 
including — 

(1)  The  extent  to  which  those  needs 
will  be  met  by  the  project: 

(2)  How  rapidly  those  needs  will  be 
met; 

(3)  The  courses,  curriculum,  or  any 
applicable  clinical  training  to  be 
developed  or  revised;  and 

(4)  The  applicant's  plan  to  recruit  and 
retain  qualified  faculty  members  for  the 
training  program  to  be  improved  or 
reformed. 

(c)  Coordination.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
applicant  plans  to  coordinate  project 
activities  with  related  projects,  including 
projects  funded  under  the  Act. 

(2)  The  Secretary  considers  how  the 
applicant  will  coordinate  the  project 
with — 

(i)  Other  related  programs  and 
disciplines  at  the  IHE:  and 
(ii)  SEAs,  LEAs,  and  IHEs  in— 

(A)  The  geographic  area(s)  in  which 
there  is  a  need  for  personnel;  and 

(B)  The  substantive  subject(s)  for 
which  the  project  wiU  train  persormel. 

(3)  The  Secretary  also  considers  the 
extent  to  which  the  project  will 
complement  and  not  duplicate  other 
activities  funded  under  the  Act. 

(d)  Commitment  and  capacity.  (10 
I>oint8)  The  Secretary  reviews  each 
application  to  determine — 

(1)  The  applicant's  commitment  and 
capacity  to  continue,  expand,  and  build 
upon  the  project  when  Federal 
assistance  under  this  part  ends;  and 

(2)  The  extent  to  which  the  applicant 
demonstrates  competence  and 
experience  in  programs  and  activities 
such  as  those  authorized  under  the  Act, 
particularly  in  training  activities  directly 
related  to  the  objectives  of  the  project. 

(e)  Quality  of  key  personnel.  (7  points) 
(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 


have  been  traditionally 
underrepresented,  such  < 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (e)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
.I>ertain  to  the  quality  of  the  project. 

(f)  Budget  and  cost  effectiveness.  (8 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities: 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the  project, 
including  evidence  that  administrative 
costs  constitute  a  minimum  proportion 
of  the  total  costs  of  the  project. 

(g)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation —    - 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

CroM-Refarenca.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

Subpart  E— {Reserved] 

12.  A  new  Part  574  is  added  to  read  as 
follows: 

PART  574— BILINGUAL  EDUCATION: 
SHORT-TERM  TRAINING  PROGRAM 

Subpart  A— General 

574.1  Shorl-Tenn  Training  Program. 

574.2  Who  is  eligible  to  apply  for  assistance 
under  the  Short-Term  Training  Program? 

674.3  What  regulations  apply  to  the  Short- 
Term  Training  Program? 

574.4  What  dermitions  apply  to  the  Short- 
Term  Training  Program? 

Subpart  B— What  Kinds  of  Projects  Doe* 
the  Secretary  Assist  Under  This  Program? 

574.10    What  activities  are  eligible  for 
assistance? 

Subpart  C— How  Does  One  Appty  for  an 
Award? 

574.20    What  requirements  pertain  to 
consultation? 


Fedaral  Regirtar  /  Vol.  50.  Na  226  /  Friday.  November  22.  MBS  /  Propo»ed  Jtefca 


Subpart  ^~How  Oom  tlMS*cr*t«y  MA* 
■ti  AnaitIT 

574.30    What  priorities  may  the  Secretary 

estabfishT 
574^    How  does  the  Scuelmy  evaluate  an 

application? 

574.32  IVliatsdectian  criteria  doeatke 
Secretary  ttae? 

574.33  What  additional  tacion  does  tke 
Secretary  coasider? 

Subpart  E->¥MMI  OoHdMaM  Mwt  8*  Mat 
byaltooipimt? 

574.40    What  Hnancial  assistance  li» : 
participants  is  allowable  ander  tUa 
program? 

Anfcai%  Title  VM  of  the  Otmoktrnf  mad 
Secondary  Education  Act  af  190&,  as 
amended  by  Pub.  L.  98-511,  98  Stat.  2370  (20 
U.S.C  S221-32S2^  aaleaa  odwfwiae  noted. 

Subpail  A— General 


§574.1    8hort-T«nii' 

The  Short-Term  Training  Program 
provWes  financial  asmtance  to  improve 
the  skills  of  educational  pcfaound  and 
parents  partidpating  in  programs  for 
limited  English  proficient  persons. 

(20  U.S.C.  «»l(an4)) 

i574.2    IWwlasiilhmaippirlor' 
asslstanca  under  tht  Slwrt-Tenn  TnMng 
Program? 

The  foUowing  parties  ate  eligible  to 
apply  forasaistatice  under  tJae  Sbort- 
Term  Traiaiog  F^vgraia: 

(a)  Local  educational  .agencies  (L£As). 

(b)  State  educational  agencies  (SEAs). 
(cj  Institutions  of  higher  education 

(IHEs),  induding  junior  or  cotnmimity 
colleges,  and  private  for-proni  or 
nonprofit  organizations,  which  apply — 

(1)  After  consultation  with  one  or 
more  LEAs  or  SEAs;  or 

(2)  jointly  with  one  or  more  LEAs  or 
SEAa. 

(20  U.S.C.  3251(b)(2)) 

§  574.3    What  regulations  apply  to  the 
Short-Term  Training  Program? 

The  following  regulations  apply  to  the 
Short-Term  Training  Program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  574. 
(20  U.S.C.  3251(a)(4)) 

§  574.4    What  definitions  apply  to  the 
Short-Term  Training  Program? 

The  following  definitions  apply  to  the 
Short-Term  Training  Program: 
.  (a)  The  definitions  in  34  CFR  500.4. 

(b)  "Consultation"  means  engaging  in 
discussions  with  appropriate  persons 
representing  entities  to  be  served  by  the 
proposed  project  to  determine  needs, 
and  providing  opportimities  for  those 
persons  to  contribute  to  the 
development,  operation,  and  evaluation 
of  the  proposed  project. 


(20  USJC  3223.  S2SllaK4)| 

Subpart  B— What  Kinds  o«  PraiMte 
Doe*  the  Secretary  Asrist  UndorThto 
Program? 

fS7«.ie   What  I 
assistanoat 

The  Secretary  prcmdes  aesntancc  Cor 
the  fbOowing  activities: 

(a)  TMrang  designed  to  impnyre  Ate 
instmcttonai  oowipetciwje  of  teadwrs  in 
carrying  out  ttieir  reaponsibiliHes  in 
programs  for  ymited  En^ish  proficient 
persons. 

(b)  Tkeintng  designed  to  improve  tfw 
skills  of  edocational  peraonnel  otiwr 
tiian  teaohen,  in  earring  o«t  tfieir 
responsibilitiea  in  programs  for  limited 
English  proficient  persons. 

(c)  Ttainiiig  desired  to  improve  dte 
skills  of  parents  in  carrying  oat  their 
responsSNiities  in  programs  for  limited 
English  proficient  persons. 

{20U.S.a3251la)(4)J 

Subpart  C— How  Does  Ope  Ap^  for 

an  Award? 

S  574.20   Tfhat  rsniiifamanls  pailala  la 
const  iHalanT 

An  IHE  or  a  private  for-profit  or 
nonprofit  otgaoiEation.  which  applies 
after  consultation  with  one  or  naote 
LEAs  or  SEAs,  shall  certify  in  its 
application  that  the  constdtation  took 
place  dttriog  the  dewlopient  of  the 
proposed  project  and  tkat  tbe 
ccnsulation  will  cootinue  durii^  tbe 
project  perioti 

(20U.&CSZSl(bKZ)) 

Subpart  O— How  Ooaa  the  Secretary 
MakeaaAieard? 

9574.30   Wtiat  pitoittas  may  the  Sacretary 
astabliah? 

(a)  The  Secretary  may  annually 
establish,  as  a  priority,  one  or  more  of 
the  activities  listed  in  S  574.10. 

(b)  The  Secretary  announces  any 
annual  priorities  in  a  notice  published  in 
the  Federal  Register. 

(20  U.S.C.  3251(a)(4)) 

§  574.3 1    How  does  the  Secretary  evaluate 
an  application? 

(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  §  574.32. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  in  S  574.33. 
(20  U.S.C.  3241(a)(4)) 


SS74Jt 


The  Secretary  nsea  the  fadowliig 
criteria  in  evaluating  each  application: 

(a)  Need.  (30  points)  The  Seaetaiy 
reviews  each  application  to  detei'inine 

(1)  Tlie  extent  to  whicli  there  are 
spedficaily  identified  needs  to  be 
addressed  by  the  project  for  tfie 
improvement  of  the  skills  of  educattonal 
personnel  and  parents  partidpatii^  in 
programs  for  limited  Eoj^sh  pro&denl 
persons;  and 

(21  The  extent  to  M^ich  the  me&odM 
used  by  the  applicant  to  tdeotify  thoaa 
needs  are  reliable  and  objective. 

(bj  Avgnua  oi^ectiret  and  deajga.  (30 
poinitsl  (1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  apfdicBnt's  proposaHor  meeliag  the 
needs  ickntified  m  die  appbcatiim. 
including — 

(i|  The  extent  to  which  those  needs 
will  be  met  by  the  project: 

(ii)  How  rapidly  ^ose  neetb  will  be 
met  by  the  project;  and 

(iii)  Whether  an  appropriate 
curriculum  is  proposed  for  meetii^  those 
needs. 

(2)  The  Secretary  also  t^onsitiets  htnv 
well  the  specific  project  objectives  wHl 
lead  toward  the  realization  of  the  goak 
of  the  Act,  including  coitsideratioa  of  the 
extent  to  whi<;b — 

(i)  The  trainiiv  objectives  are — 
(A|  dear  and  specific: 

(B)  Measurable;  and 

(C)  Attainable  within  the  proposed 
timeframe; 

(ii)  Tlie  training  design  is  appropriate 
for  the  proposed  objectives  and 
parti  cqjants; 

(iii)  The  project  is  designed  to  train 
participants  to  teach  English  to  LEP 
children;  and 

(iv)  The  applicant  proposes  to  use  its 
resources  and  personnel  to  achieve  each 
objective. 

(20  U.S.C.  3254(a).  3251(d)) 

(c)  Coordination.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  applicant's  plans  to 
coordinate  project  activities  with  related 
projects,  including  other  activities 
funded  under  the  Act. 
(2)  The  Secretary  considers — 
(i)  How  the  applicant  will  coordinate 
the  project  with  SEAs,  Leas,  and  IHEs 
in — 

(A)  The  geographic  area(s)  in  which 
there  is  a  need  for  personnel;  and 

(B)  The  substantive  8ubject(s)  for 
which  the  project  will  train  personnel; 
and 
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(li)  The  extent  to  which  the  project 
will  complement  and  not  duplicate  other 
activities  funded  under  the  Act. 

(d)  Commitment  and  capacity.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  to  the  project  and  capacity 
to  continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(e)  Quality  of  key  personnel.  (7  points) 

(1)  TTje  Secretary  reviews  eadi 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualincations  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualiHcations  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as— 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (e)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  Ae  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(f)  Budget  and  cost  effectiveness.  (8 
points)  The  Secretary  reviews  each 


application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the  project, 
including  evidence  that  administrative 
costs  constitute  a  minimum  proportion 
of  the  total  costs  of  the  project. 

(g)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective,  and  produce  data  that  are 
quantifiable,  including — 

(i)  Data  on  numbers  of  participants; 

(ii)  Evidence  that  participants' 
performance  successfully  addresses  the 
needs  identified  in  the  application;  and 

(iii)  Evidence  that  the  project  has 
developed  the  grantee's  capacity  as 
described  in  paragraph  (d)  of  this 
section. 

Cross-Reference.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(20U.S.C.3251(aK4)) 

§574.33    WYMtadditioiwI factors doMtlM 
Secretary  considsr? 

(a)  In  addition  to  the  points  awarded 
under  S  574.32,  the  Secretary  considers 
the  following  factors  which  demonstrate 
the  applicant's  competence  and 
experience  in  programs  and  activities 
such  as  those  authorized  under  the  Act: 

(1)  Evidence  of  prior  participants' 
success  in  serving  LEP  children  in 


accordance  with  needs  identified  in  the 
prior  project. 

(2)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  provided  in 
{  574.32(d)  and  (f). 

(b)  The  Secretary  distributes  an 
additional  10  points  among  the  factors 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  in  the 
application  notice  published  in  the 
Federal  Register  how  these  10  points  are 
distributed. 

(20  U.S.C.  3251(a)r4).  3254) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Recipient? 

§574.40    What  financial  assistance  to 
particifMnto  is  aHowst>l«  under  ttiis 
program? 

(a)  The  Secretary  may  authorize  a 
grantee  to  provide  the  following 
financial  assistance  to  participants: 

(1)  Up  to  $250  for  travel  directly 
related  to  the  individual's  participation 
in  the  short-term  training. 

(2)  Up  to  $325  per  montii  for  costs 
including  allowances  for  subsistence 
and  other  expenses  for  a  participant  and 
his  or  her  dependents. 

(b)(1)  A  grantee  may  provide  financial 
assistance  to  an  individual  participating 
in  short-term  training  only  to  the  extent 
necessary  to  allow  the  individual  to 
participate  in  the  training. 

(2)  In  authorizing  assistance  to 
participants  under  paragraph  (a)  of  this 
section,  the  Secretary  considers  the 
amount  of  other  financial  compensation 
that  the  participants  receive  during  the 
short-term  training  period. 

(20  U.S.C  3255) 
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Superintendent  of  Documents.  U.S.  Government  Printing  Offlce. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  eariier  filing  is  requested  by  the 
issuing  agency. 
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There  are  no  restricUons  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  informaHon  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  ate  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


FOR: 


WHAT: 


WHY: 


THE  FEDERAL  REGISTER;  WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


PHILADELPHIA,  PA 


WHO:        The  Office  of  the  Federal  Register. 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10. 

William  J.  Green.  Jr.,  Federal 

Building. 

600  Arch  Street.  Philadelphia.  PA. 

Laura  Lewis. 

Miiladelp^ia  Federal  Information 

Center. 

215-597-1709 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  The  January  1986 
Washington.  D.C.  workshop  will 
include  facilities  for  the  hearing 
impaired.  Dates  and  locations  will 
be  announced  later. 
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48371 


48422 


48448 
48448 

48495 
48496 

48404 

48403, 
48404 

48402 
48434 


48449 


48430 


48500 
48500 

48499 
48501 
48499 
48501 


Agricultural  Marketing  Sarvica 

RULES 

Filberts/hazelnuts  grown  in  Oregon  and 
Washington 

PROPOSED  RULES 

Vegetables  grown  in  Texas 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal 
and  Plant  Health  Inspection  Service:  Farmers 
Home  Administration;  Forest  Service. 

NOTICES 
Meetings: 
Human  Nutrition  Board  of  Scientific  Counselors 

Animal  and  Plant  Health  Inapectkm  Service 

NOTICES 

Environmental  statements:  availabHity,  etc.: 
Trifly  eradication  in  Hawaii;  withdrawn 

Centera  for  Diaeaaa  Control 

NOTICES 

Grants  and  cooperative  agreements: 

National  prevention  strategies  on  leading  work- 
j     related  diseases  and  injuries 
Meetings: 
Scientific  Counselors  Board  (NIOSH) 

Coaat  Guard 

RULES 

Ports  and  waterways  safety: 
Naval  Submarine  Base  Kings  Bay.  GA;  security 
zone;  correction 
San  Diego  Bay.  CA;  security  zone  (2  documents] 

Regattas  and  marine  parades: 

Southern  California  December  Boat  Parades 
PROPOSED  RULES 
Ports  and  waterways  safety: 

San  Diego  Bay,  CA;  security  zone 

Commerce  Department 

See  also  International  Trade  Administration; 
National  Oceanic  and  Atmospheric  Administration. 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 
Federal  Coal  Export  Commission 

Customs  Service 

PROPOSED  RULES 
Tah^  classifications: 
Curtains  and  valances  from  Holland 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.: 
Applied  Science  Laboratories 
Eli  Lilly  Industries,  Inc 
Hamilton,  James  C,  O.D. 
Philadelphia  Seed  Co. 
Timanus,  Clifton  Orson.  D  J).S. 
Upjohn  Ca 


48468 
48467 


48459 
48460- 
48464 
48466 


48540 


48457 


Economic  Regulatory  Administration 

NOTKES 

Consent  orders: 

lU  International  Oil  &  Gas,  fiic,  et  al. 
Natural  gas  exportation  and  importation  petitions: 

Michigan  ConsoUdated  Gas  Co. 
Powerplant  and  industrial  fuel  use;  prohibition 
orders  exemption  requests,  etc.: 

Klmidike  Equity  Enterprises,  Inc. 

Oklahoma  Gas  &  Electric  Co.  (5  documents) 

Thermo  Power  &  Electric  Inc. 


Energy  Department 

See  also  Economic  Regulatory  Administration; 

Energy  Research  Office;  Federal  Energy  Regulatory 

Commission. 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 
Ceiling  prices  for  high  cost  natural  gas  produced 
from  tight  formations;  changes  to  old  gas  pricing 
structure;  request  for  FERC  final  action 

NOTICES 

Nuclear  waste  management: 
Civilian  radioactive  waste  management;  1986 
Federal  interim  storage  fees 


Energy  Research  Office 
Nonccs 

Meetings: 
48469        High  Energy  Physics  Advisory  Panel 

Environmental  Protection  Agency 

RULES 
48406     Hazardous  waste  program  authorizations: 

procedures  for  State  RCRA  propwns,  expiration  of 
interim  authorizations 

NOTICES 

48491     Agency  information  collection  activities  under 

OMB  review 

Meetings: 
48491         Construction  Grant  Program  Management 
Advisory  Group 

Equal  Employment  Opportunity  Commission 

NOTICES 
48535     Meetings;  Sunshine  Act 


Farm  Credit  Administration 

NOTICES 

48535     Meetings;  Sunshine  Act 

Farmera  Home  Adntinlstratlon 

RULES 

Loan  and  grant  programs: 
48372        Rural  housing;  Section  502  loan  policies, 

revisions;  procedures  and  authorizations:  interim; 
correction 


IV 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
48376         Pratt  &  Whitney 
48375        Sikorslcy 
48378     Transition  areas 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
48408        Telephone  companies;  uniform  system  of 
accounts:  generally  accepted  accounting 
principles 
PROPOSED  RULES 

Television  stations;  table  of  assignments: 
48446        Hawau 

Federal  Deposit  Insurance  Corporation 

NOTICES 

48535,    Meetings;  Sunshine  Act  (2  documents) 
48536 


48492 


48492 

48492 

48492 

48493 

48493- 

48494 

48494 


48479 
48470 

48471 
48472 
48472 
48472 
48469 
48489 
48470 
48473 
48473 
48474 
48490 
48471 
48471 
48491 
48475 
48474 
48478 
48479 


Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Disaster  and  emergency  areas: 

Louisiana 

Massachusetts 

Pennsylvania 

Puerto  Rico 

Virginia  (6  documents) 

West  Virginia 
Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act 
Ceiling  prices  for  high  cost  natural  gas  produced 
from  tight  formations;  changes  to  old  gas  pricing 
structure  (Editorial  note:  For  a  dociunent  on  this 
subject  see  entry  under  Energy  Department) 

NOTICES 

Environmental  effects;  hydropower  projects 
clustered  in  river  basins;  assessing  procedures; 
inquiry: 

Owens  River  Basin,  CA 

Snohomish  River  Basin,  WA 
Hearings,  etc.: 

American  Crude,  Ina 

Connecticut  Light  &  Power  Co. 

Delmarva  Power  &  Light  Co. 

Duquesne  Light  Co. 

Elizabethtown  Gas  Co.  et  al. 

Natural  Gas  Pipeline  Co.  of  America 

Northern  Natural  Gas  Co. 

Northern  States  Power  Co.  (2  documents) 

Public  Service  Co.  of  New  Hampshire 

Samson  Resources  Co. 

Southern  California  Gas  Co. 

Southern  Union  Co. 

Southland  Royalty  Co. 

Texas  Eastern  Transmission  Corp. 

Transcontinental  Gas  Pipe  Line  Corp.  et  al. 

Union  Electric  Co. 

Valero  Transmission  Co.  et  al. 
Hydroelectric  applications  (Nockamixon  Hydro 
Associates  et  al.) 


.48536 


48485 
48485 


48431 


48495 
48494 
48536 


48448 


48396 


48447 


48435 


48445 
48446 


48454 
48452 

48450 

48450 


Meetings;  Sunshine  Act 

Small  power  production  and  cogeneration  facilities: 

qualifying  status: 

Babcock  &  Wilcox  et  al. 

Ogden  Martin  Systems  of  Babylon,  Inc. 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Truck  size  and  weight;  automobile  transporters 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Calumet  National  Corp. 

First  Pennsylvania  Corp.  et  al. 
Meetings;  Sunshine  Act 

Forest  Service 

NOTICES 
Meetings: 

Bridger-Teton  National  Forest  Grazing  Advisory 

Board 

Food  and  Drug  Administration 

RULES 

Human.drugs; 
Antibiotic  drugs;  ceftazidime  pentahydrate 
injection 

General  Services  Administration 

PROPOSED  RULES 

Acquisition  regulations  (GSAR): 

Payment  due  date  clauses  for  supply,  service, 

and  construction  contracts,  etc. 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Care  Financing 
Administration. 

Health  Care  Financing  Administration 

PROPOSED  RULES 
Medicare: 

Home  health  agencies;  financial  security 

requirements 

Interior  Department 

See  also  Land  Management  Bureau;  National  Park 
Service. 

PROPOSED  RULES 

Hearings  and  appeals  procedures: 
Indian  probate  proceedings;  filing  time  period  for 
appeals 

Indian  probate  proceedings;  written 
interrogatories  and'requests  for  admission  as 
discovery  devices 

International  Trade  Administration 

NOTICES 

Antidumping: 

Offshore  platform  jackets  and  piles  from  Japan 

Offshore  platform  jackets  and  piles  from  Korea 
Meetings: 

Importers  and  Retailers'  Textile  Advisory 

Committee 

Management-Labor  Textile  Advisory  Committee 


Fedwai  Regjbtttr  /  Vol  50.  No.  227  /  K<bnday.  November  25.  1985  /  Contents 


48451 
48459 

II 
4845S 
48456 
48449 
48449 


Scientific  articles;  duty  free  entry: 

California  State  University  et  al. 

Rutgers  University  et  al. 
.     University  of  New  Mexico  et  al.;  correction 
Short  supply  determinations;  inquiry: 

Alloy  band  saw  steel 

Alloy  wire  rod 

Cold  heading  quality  steel  wire  and  bar 

Hot-dipped  tinplate 

'    btterstate  Commerc*  Commission 

NOTICES 

Railroad  services  abandonment: 
48498        Southern  PaciBc  Transportation  Co. 

Justice  Department 

See  Drug  Enforcement  Administration. 

Land  IManagement  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
48497        Red  Lodge.  MT 

National  Credit  Union  Administration 

RULES 

Federal  credit  unions: 
Repurchase  agreements  of  depository  institutions 
with  securities  dealers  and  others;  interpretive 
ruling  and  policy  statement 


48382 


Nationai  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption 
.     petitions,  etc.: 
48531        American  Jawa  Ltd.. 

Nationai  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 

Federal  consistency  study;  appeal  di»nissal 
Environmental  statements;  availability,  etc.: 

Next  generation  weather  radar  system 

(NEXRAD);  correction 
Permits: 

Marine  mammals  (2  documents) 


48456 

4845< 

j 
48457 

■ 
48497 

48498 


48501 
48503 
48506 

48509 
48510, 
48511 
48504 

48504. 
48506 


National  Parlt  Service 

NOTICES 

Meetings: 
Cape  Cod  National  Seashore  Advisory 
Committee 
National  Capital  Memorial  Advisory  Committee 

Nuclear  Regulatory  Commission 

NOTICES 
Applications,  etc.: 

Baltimore  Gas  &  Electric  Co. 

Duke  Power  Co.  et  al. 
Confidentiality;  policy  statement 
Environmental  statements;  availability,  etc.: 

Arizona  Public  Service  Co.  et  al. 

Northeast  Nuclear  Energy  Co.  (2  documents) 

Sequoyah  Fuels  Corp. 
Meetings: 
Reactor  Safeguards  Advisory  Committee  (2 
documents) 


Personnel  Manftgement  Office 

PROPOSED  RULES 
Pay  administration: 
46421        Debt  collection  arrangements 

Postal  Service 

NOTICES 

48536  Meetings;  Sunshine  Act 

Research  and  Special  Programs  Administration 

RULES 

Hazardoys  materials: 
48419        Magnetized  material 

NOTICES 

Hazardous  materials: 
48531        Applications;  exemptions,  renewals,  etc. 

Securities  and  Exchange  Commission 

RULES 

Securities: 
48379        Business  combination  transactions;  registration 
form  for  investment  companies  (Form  N-14) 
NOTICES 

AppUcations,  etc.: 
48518        American  Electric  Power  Co.,  Inc..  et  aL 
48527        Columbus  &  Southern  Oil  Electric  Co. 
48527        Hughes  Aircraft  Co.  et  al 
48519,       IDS  Life  Insurance  Co.  et  al.  (2  documents) 
48522 

48523  Life  Insurance  Co.  of  Virginia  et  aL 

48524  Narragansett  Capital  Corp.  et  aL 
48520        Pruco  Life  Insurance  Co.  et  aL 

48537  Meetings;  Sunshine  Act 
Self-regulatory  organizations;  proposed  rule 
changes: 

48511,  Boston  Stock  Exchange,  Inc.  (2  documents) 
48512 

48514  Chicago  Board  Options  Exchange,  Inc. 

48515  Depository  Trust  Co. 

48529  Pacific  Stock  Exchange,  Inc. 
48517        Philadelphia  Stock  Exchange,  Inc. 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
48531         Louisiana 

Meetings;  regional  advisory  councils: 

48530  Maryland 
48530        North  Carolina 

48530  Rhode  Island 

48531  Washington 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  National 
Highway  Traffic  Safety  Administration;  Research 
•       and  Special  Programs  Administration. 

Treasury  Department 

See  Customs  Service. 

Veterans  Administration 

RULES 

Loan  guaranty: 
'48405        Interest  rates 


VI 
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48540     Department  of  Energy 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


This  section-  of  tHe  FEOEWL  REGISTER 
conaww  fv^MMo^  oocuwtBwty  nwihQ. 
genwat  appMaMHy  wtf  lipil:  ^iRt  most 
of  ¥vhich  are  keyed  to  and  codified  in 
the  Code  ei  Fed««r  RefuMens.  wWeh'  ib 
published  under  59  Wta  pmuant  to  44 
U.S.C.  t&IO. 

The  Code  of  FedbraT  ReguMons  is  sold 
by  tfw  Superintendent  of  Pocuineiits. 
Prices  of  new  books  are  listed  In  the 
first  FEDERAL  NEGISTEW  ilM8»  of  eaeh 


DEPARTMEMT  OF  AGMCULYURE 

AgriCHttynl  MadMting  Sttcvlca 

7CntPart9S2 

Filberts/Hazelnuts.  QroMoi  la  Ocsgon 
and  Wasrirngfon;&tabltehin«ntof 
InsheB  Traite  Demand  for  the  igS5-8S^ 
MarfceflniiYear 


:  AgricirihiFiri  Marketing  Service, 
USDA. 

ACnoir  Final  rule. 

SUMMAinr:  This,  actioa  eatabUabea  aa 
inshell  trade  denandfoF  domestic 
Alberts  for  the  ISSS-sa  marketing  year, 
which  began  (uly  1,  isas.  This  inshell 
tcade  demand  would  ba  used,  in 
computing  volume  cegulation 
percentagm  necessary  to  promote 
orderly  mariieting  fbr  filberts  during:  that 
year  and  is  based  on  a  recommendation 
of  the  Filbert/Uazfilni^  Marketing  Board 
which  works  with  the  USDA  in 
administnin^fiie  fSbect/hazelnut 
marketing  order  program. 
date:  Effective  )uly  1, 19ft&.  to  iune-30. 
1986. 

FOR  PUKiMBt  ifonwa-noM  contact: 

Frank  M.  Girasbeger,  Acting  Chief, 
Specialty  Crofw  Branch;  Fruit  and 
VegetaUs  Dhrision.  A&iS.  USDA, 
Washmgtrai,  KhC  202Sa  (262)  4«r-5eS3. 
SOTPUMBfrafiv  MPOMMmerr  T^is  mfe 
has  been  reviewed  ender  USDA 
guidelines  implementing  Executive 
Order  12291  and  Secretary's 
MemotandHmNo.  1512-1  and  has  been 
classiAed  a  "non-major"  rule. 

Pussuaot  to  re<}acreinents  set  fbrtti  in 
the  Regulatory  Flexibdity  Act  (RFA),  the 
Administrator,  of  the  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  signiHcanf 
economic  impact  on  »8abstanlial 
number  of  ainsll  entitieft. 


The-pufposu  of  tns'RRA  iyto  fit 
regulatory  actions  to  the  seafe  of 
buaJmsa  aab^t  t»  sodki 
thatsiaaUihiiaiiieMcs  wiU  net  be  undttly 
or  diagcoportioBatelgF  Wtdenedk. 
Mark^iBg  ocdeBSi  askd  nia»  pH^)esed 
under  th*AgncukumLMark«tiBg 
AgceemenLAct  are  unique,  in.  that  they 
are  brou^  about  through,  the  group 
action  of  essentially  smali  enbties  acting 
OB  then*  own  behalL  Thus^both  statulea 
have  amalT  enti^  orientation  and 
compatibility: 

This'  rule  esfablTsfaes  an  ihsheir  trade 
demand  for  domeatfc  filberts  for  t&e 
1985-88  mariceting  year,  to  be  used  m 
computing  vohrareregjilatron 
percentager  to  promute  ordteriy 
marketing  fbr  Alberts  daring  that  year. 

It  is  estimafed  that  approxiniatefy  14 
handlers  of  filbert»/ha«eb«rt»  wiffbe 
subject  to  regulation  under  the 
marketing  order  iarfaberta/haaKbiufs 
grown  in  Oregon  and  Washington 
firing  the  course  of  the  current  season 
and  that  thegrecif  mafonly  of  thw^trap 
nay  be  classified  as  santU  entities. 
While  regulations  issued  during  the 
season  impose  some  costs  on  affected 
handlers,  the  added  burden  oa  small 
entities  iTpresent  at  alfis  not  significant. 

It  is  found  ^af  good  cause  exists  for 
not  postponing  the  effective  fime  of  the 
estabhshment  of  the  inshell  trade 
demand  until  30  days,  after  priblication 
in  the  Fedemt  KegUlar  (5  U.S.C.  553) 
becaasei  (1)  Grofwers  and  handlers  have 
bees  conducting  thein  oyerationa  in 
anticipatioii  of  the  establishment  of  the 
trade  demand  and  prompt 
implementation  ia  necessary  to  dispel 
any  uncertainties  as  to  the  trade 
demand  for  the  1985-86  marketing  yean 
and  (2)  no  useful  purpose  would  be 
served  by  delaying  the  elective  date  of 
this  action. 

This  action^  estabbahea  an  inshell 
filbert  trade  demand  of  5,000  tons  for  the 
1985-86  marketing  year.  The 
establishment  of  the  trade  demand  is 
pursnant  to  5  982140  of  the  mai^eting 
agreement  and  Order  No.  9BZ,  both  as 
amended  (7  CFR  Part  982),  regulating  the 
handling  of  filberts /hazelnuts  grown  in 
Oregon  and  Washington.  The  marketing 
agreement  and  ordorare  eoUeetively 
referred  to  as  the  "order".  The  order  is 
elective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-«74),  The  inshell 
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trade  demand' was  recommeiKJed  by  Hie 
Filbert/Hazebnit  Marketing  Btmnl. 

On  October -i  1985,  notice  was 
published  m  the  Fedacal  B^iHaa  {p&FR 
40200),  inviting  written  comments  on  the 
proposed  estabifshment  of  an  insheff 
trade  demand  of  5.000  ton*.  None  was 
received. 

Section  982.40(b)  of  the  order  provfdies 
that  prior  to  Augaat  af  a  aMrketiac:  year. 
the  Board  shall  recommend 
estahBshmaot  of  as  iaaftefl  trade 
denaad  fartkat  ytac  to  tfaa  Secrctay.  If 
the  Secretary  fiads  an  the  basiaof  kh« 
Board's  recommondnlian  or  other 
information  that  volume  regulation  for 
merchantabfe  filberta  for  that  marketing 
year  woufd  tend  to  effectuate  the 
declared  poKcy  of  the  act,  the  Secretary 
is  required  to  establish  that  insheQ  trade 
demand. 

Foe  the  1986>«8  maiketii^yeaE;  tke 
BaardiacaBBHBdakaBi^Wl  teade 
demand  of  5,000  tons  pursuant  to 
§  982.40(b].  That  trade  demand  is  baaed 
on  ao  average  of  domeatit  inshell 
shipneata  daring  the  1982-83. 1983-84 
and  1984-85  marketing  years  oi  4.548 
tons.  The  Board  increaaed  that  gaaalfty 
by  10  percent  for  market  expansion. 
Later,  the  Board  plans  to  modify  its 
marketing  policy  to  make  a  carryout 
available  for  early  shipments  next 
season. 

TTie  USDA  forecast  of  1985  filbert 
production  in  Oregon  and  Washiiigtuii  iis 
a  record  high  24,66&  tons,  rar m  excess 
of  the  Board's  trade  demand 
recommendation  of  5,000  tons.  Thus, 
volume  regulation  for  thel988-M 
marketing  year  will  be  necessary  to 
promote  st^^ie  macketns  eomlithnw 
and  an  insheltteada  demand  nuatba 
established  for  that  seasoK. 

Under  S  982.40(c),  the  inshell  trade 
demand  is  used  in  the  cuiuputation  of  a 
preliminary  free  anc^res^icted  and  final 
free  and  restricted  percentages.  On 
November  14,  the  Board  met  and 
recommended  to  the  Secretary  final  &ee 
and  restricted  percentages  to  release  100 
percent  of  the  1985-88  inshell  trade 
demand. 

The  free  percentage  portion  of  the 
1985  production  would  be  available  for 
use  in  aS  outlets,  but  primarily  in  the 
domestic  inshelf  marltet.  IhsheU  filberts] 
withheld  from  handling  (Le.,  restricted 
filberts  may  be  shellbdfor  domestic  or 
foreign  shipment,  exported,  or  disposed 
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of  in  outlets  which  are  noncompetitive 
with  normal  outlets  for  inshell  filberts. 

After  consideration  of  ail  relevant 
matter  presented,  including  the  Board's 
recommendation  and  other  available 
information,  it  is  further  found  that  the 
inshell  trade  demand  of  5,000  tons 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

List  of  Subjects  in  7  CFR  Part  982: 

Agricultural  Marketing  Service. 
Marketing  Agreement  and  Order, 
Filberts,  Hazelnuts,  Oregon  and 
Washington. 

PART  962— (AMENDED) 

1.  The  authority  citation  for  7  CFR  • 
Part  982  continues  to  read  as  follows: 

Audiority:  Sees.  1-19. 48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  982.234  is  deleted  and  a 
new  §  982.235  is  added  to  read  as 
follows:  (The  following  section  will  not 
be  published  in  the  Code  of  Federal 

Regulations). 

§M2.235    Trade  demand  and  fTM  and 
restricted  percentagc»-l985-«6  marketing 


(a)  The  trade  demand  for 
merchantable  inshell  filberts/hazelnuts 
for  the  1985-86  marketing  year  shall  be 
5,000  tons. 

(b)  [Reserved.] 

Dated:  November  20. 1985. 

Thomaa  R.  daak. 

Deputy  Director.  Fruit  andVegetoble 
Division. 

(FR  Doc  85-28093  Filed  11-22-85:  8:45  am) 

BILLMG  COCC  94W-e3-« 


Farmer*  Home  Administration 

7CFR  Part  1944 

Section  502  Rural  Housing  l.x>an 
Policies,  Procedures,  and 
AuttKKizations 

AGMENCy:  Farmers  Home  Administration. 
ACnoit  Interim  rule;  correction. 


summary:  The  Farmers  Home 
Administration  (FmHA)  corrects  an 
interim  rule  published  October  1, 1985 
(50  FR  39959).  In  the  revision  to  FmHA's 
regulation  regarding  section  502  rural 
housing  loans  published  on  October  1. 
1985.  the  meaning  of  a  subsequent 
paragraph  was  inadvertently  distorted 
by  the  revision  of  §  1944.34{f)(l)(i).  The 
intent  of  this  action  is  to  correct  this 
error  by  amending  {  1944.34(f)(5)  to 
restore  the  integrity  of  the  reference  to 
§  1944.34(f)(1). 

EFFECTIVE  DATE:  November  25. 1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Corcoran.  Senior  Loan  Specialist, 
Single  Family  Housing  Processing 
Division,  Farmers  Home  Administration, 
Room  5344,  South  Agriculture  Building, 
14th  and  Independence  Avenue,  SW., 
Washington.  D.C.  20250.  Telephone: 
(202)  382-1488. 

SUPPLEMENTARY  INFORMATION:  FmHA 

grants  interest  credit  subsidy  at  loan 
closing  for  section  502  rural  housing 
loans  to  applicants  whose  adjusted 
annual  incomes  at  the  time  of  loan 
approval  did  not  exceed  the  applicable 
low-  or  very  low-income  eligibility 
limits.  In  the  October  1, 1985,  revision  of 
Subpart  A  of  Part  1944,  clarification  of 
policy  concerning  eligibility  for  interest 
credit  at  loan  closing  in  one  paragraph 
inadvertently  distorted  conditions  for 
granting  interest  credit  on  existing  loans 
in  a  subsequent  paragraph  due  to  a 
cross  reference.  The  following 
correction  is  made  in  FR  Doc.  85-22586 
appearing  on  pages  39959  to  39967  in  the 
issue  of  October  1, 1985. 

PART  1944— HOUSING 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

AutlMHity:  42  U.S.C  1480;  7  CFR  2.23:  7  CFR 
2.70. 

SulifMirt  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
AuttKMlzations 

§1944.34    (Corrected] 

2.  In  §  1944.34,  paragraph  (f)(5)(iii)  is 
redesignated  as  (f)(5)(iv).  paragraph 
(0(S)(i)  is  revised,  and  new  paragraph 
(f)(5)(iii)  is  added  to  read  as  follows: 

§  1944.34    Interest  credit 


(0  *  *  * 
(5)  •  •  •      • 

(i)  The  requirements  of  paragraph 
(0(1)(ii).  (iii).  (iv)  and  (v)  of  this  section 
are  met. 

(iii)  The  borrower's  adjusted  annual 
income  does  not  exceed  the  low-income 
limit  in  Exhibit  C  of  this  subpart 
(available  in  any  FmHA  ofBce). 

Dated:  October  31. 1985. 

Vaoce  L.  Clari(. 

Administrator.  Farmers  Home 
Administration. 

[FR  Doc.  85-28095  Filed  11-22-85;  8:45  am) 

BIUJNG  COOC  3«10-«7-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Ch.  VII 

Repurchase  Agreements  of 
Depository  Institutions  with  Securities 
Dealers  and  Others;  Interpretive  Ruling 
and  Policy  Statement  Number  65-2 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Interpretive  Ruling  and  Policy 
Statement  Number  85-2. 

summary:  The  NCUA  Board  has 
adopted  as  its  statement  of  general 
policy  for  Federal  credit  unions  the 
Federal  Financial  Institutions 
Examination  Council  ("FFIEC") 
Supervisory  Policy  entitled  "Repurchase 
Agreements  of  Depository  Institutions 
with  Securities  Dealers  and  Others." 

EFFECTIVE  DATE:  November  14. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  W.  Sorrels,  Office  of 
Examination  and  Insurance,  or  Steven  R. 
Bisker,  Assistant  General  Counsel, 
NCUA.  1776  G  Street.  NW..  Washington. 
DC  20456,  or  telephone  (202)  357-1065 
(Mr.  Sorrels)  or  (202)  357-1030  (Mr. 
Bisker). 

SUPPI^MENTARY  INFORMATION:  On 

October  21. 1985.  the  FFIEC  approved  a 
recommendation  to  each  of  the 
participating  Federal  financial 
institution  regulatory  agencies  to  adopt 
its  Supervisory  Policy  entitled 
"Repurchase  Agreements  of  Depository 
Institutions  with  Securities  Dealers  and 
Others."  The  NCUA  Board,  at  its 
November  14, 1985.  meeting,  adopted  the 
Supervisory  Policy  as  its  general  policy 
for  Federal  credit  unions.  For  the  most 
part,  the  Supervisory  Policy  elaborates 
on  what  is  already  required  of  FCU's 
under  NCUA's  Rules  and  Regulations, 
Part  703 — Investment  and  Deposit 
Activities.  The  Supervisory  Policy  sets 
out  guidelines  which  are  recognized  to 
be  safe  and  sound  practices  when 
engaging  in  repurchase  and  reverse 
repurchase  transactions.  FCU's  involved 
in  these  transactions  should  follow  the 
guidelines. 

Federal  Financial  Institutions 
Examination  Council  Supervisory  Policy 

Repurchase  Agreements  of  Depository 
Institutions  With  Securities  Dealers  and 
Others 

Purpose 

Depository  institutions  and  others 
involved  with  the  purchase  of  United 
States  Government  and  Agency 
obligations  under  agreements  to  resell 
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(revest*  repufdiatc  agivtmeirt). '  have 
sometioies  mettprcd  Mgniticaat  kwses. 
The  Dfioat  un^rtant  factan  eausiog 
these  heavy  kMsea  kawe  been 
inadequate  credit  sisk  Banagement  and 
the  failtuelasNefeae  efStctive  eimtiiol 
over  securities  coUaleralizing  the 
transactions.' 

The  fbllowing  mioimum  guidelines 
address  the  oeed  for  managing  credit 
risk  exposure  to  counterparties  unda 
securities  repurchase  agreements  and 
for  controlling  the  securities  m  those 
transactions^  and  should  be  followed  by 
depository  institutions  that  «iter  into 
repurchase  agreements  with  securities 
dealera  and  others. 

Depository  institutions  that  actively 
engage  in  repurchase  agreements  are 
encouraged  to  have  more 
comprehensive  policies  aiMf  controls  to 
suit  their  particular  circumstances.  The 
examim'ng  staffs  of  the  Federal  bank, 
thrift  and  credit  union  supervisory 
agencies  will  review  written  policies 
and  procedures  of  depository 
institutions  to  detennine  their  adequacy 
in  light  of  these  minimum  guidelines  and 
the  scope  oteach  depository's 
operations. 

I.  Credit  PoHey  Guideiiiies 

The  apparent  taftrty  of  short-term' 
repurchase  agreements  wftich  are 
coHatershzed  by  htgftiy  liquid,  U.S. 
Go vermnen^  amf  Fsdteral  agency 
obligatiiEms  has  contributed  try  an' 
attitB€te  rf  compiaeeney.  Some  portfbfib 
managers  have  tmderestimated  the 
credit  risk  associated  with  the 
performance  nf  the  cowntefpafty  to  the 
transaction,  and  have  not  taken 
adequate  steps  to  aemre  control  of  the 
securities  cevered  by  the  agreement. 

Ali  depositery  io-Htilutions  that  engage 
in  securities  repurchase  a^eement 
transactions  stioiiht  establish  written 
credit  pobcies  and  procedures  governing 
these  activities.  Ala  mtoiraiHn,  those 
policies  and  procedures  should  cover 
the  followtB^ 

A^  Wtittea  poiicies  should  establish 
"know-  your  counterperty''  principlea. 


'  hi  (Mtl^  l»  IK oW confusion  umongmaHief 
part<cipaiir»  Mho  soinetiniBS  uM  Iba  sans*  tenn  lo 
describe  difTeraiilaides.ctf  the  mom  Iransaction.  the 
term  "repurchase  asreemenl '  will  be  used  in  the 
batance  of  (his  sfsttemenC  to  refer  to  lioth  repurchase 
anrfre^eFBe-repuPcfiase-agreenwnls.  Ar  ilepurchase 
iigreemert:  iaone  in  which  a  paety  thatomu- 
sacotities  acquires  funcis-by  Iraoaferring  the 
iiecuritice  to  another  party  uader  an  ajreemeatlo 
repurch;<se  the  securities  at  an  agreed  upon  future 
date.  A  reverse  repurchase  fresula)  agreement-m 
one  in:  which  a  party  pecMides  funds  by  acquiring 
secufilia*.  pursuant  to  an  agceemani  la-reseli  then  at 
an  agreed  upoa  future  dale. 

'Throughout  this  documant  repurchase 
agreements  are  gsnerafty  dhmssed  in  tcmns  of 
secured  credit  transactions.  Thi»uMif|e  shouM  net 
be  d<^  •idmI  to  be  based  upon  •  legal  ctetenniiuitian. 


Engaging  ia  Depuccfaaae  agreement 
txannetiens  in  volM■e^arad  in  tatge^ 
dolkrammintt  fteyientiy  rayiites  the 
services  td  «  eoibntopaUy  wke-  is  a 
dealer  in  the  BDdsrlyivf  secarities.  Some 
firms  which  dnt  in  ^  onritetK  fbr  U.S. 
Government  and  Federal  agency 
seeurdics:  are  sottsidiaries  ot,  er  related 
to;^  Snancialty  stronger  and  better 
known  firms.  However,  these  strongef 
firms  Risy  he  independent  of  then-  U.S. 
Govenunent  seeunties  swtwidiaries  and 
affiliates  and  may  not  be  Degeliy 
obligated  to  stand  behind  the 
transactions  of  related  companies. 
Without  an  express  guarantee,  tfie 
stronger  finn's  Rnancial'  position  earmot 
be  reRed  upon  in  assessmg  Ae 
credftwortfnness  of  a  comtteipttily . 

It  is  important  to  know  the  legal  entity 
that  is  tfic  actnal  croonteryarty  to  each 
reptiTchase  agreement  transaction.  A 
depository  institution  should  knew 
about  the  actual- comiterparty's 
charactbr,  integrity  of  management, 
activities,  and  the  Imanciai  markets  in 
which  it  deals.  IJepository  institutions 
should  be  partitnxlarfy  carefufin 
conducting  repurchase  agreements  witii 
any  firnr  that  offers  terms  that  are 
sigm'ficantly  more  favorable  than  those 
currently  prevaiffng  in  the  market 

In  certain,  situations,  depository 
institutions  may  use,  or  serve  as, 
brokers  or  finders  in  arder  to  tecate 
repurchase  agreement  counterparties  or 
particular  securities.  \Afben.  using  or 
acting  as  this  type  of  agent  the  names,  of 
each  counterparty  nhmiM  be  billy 
disclosed.  Dej^aitory  instifulions  should 
not  enter  into  undisclosed  agency  or 
"blind  brokerage"  repurchase 
transactions  in  which,  the  couxxterpacty's 
name  is  not  disclosed. 

B.  Dealutgs  with  uaregulaied 
securities  dealars.  A  dealer  in  U.S. 
Government  and  Federal  agency 
obligations,  is  not  necessarily  a 
Federally  insured  bank  oc  thf  iit.  or  a 
broker/dealer  cegisteredwith  the 
Securiti«&  and  Exchange  Commisaion. 
Therefore,  the  dealer  Hxui  may  not  be 
subject  to  asy  Federal  re^dalory 
oversight 

A  depository  institution  doing: 
business,  witit  an  unc^idatedi  seeacilies 
dealer  should  be  certaia  that  ^e  dealer 
voluntae^y  eafsplies  wtttr  the  Federal 
Reserve  Bank  of  New  York's  TomaamBt 
capital  gnidcline,  wfaick  oBTeistly  calls 
for  hqnadl  eopitot  ta  exceed  BieasMred 
risk  by  2&perceBC  (tbaC  is,  the  ratio  at  a 
dealer's  liquid  capital  te  risk  of  1.2it). 
This  ratio  can  be  ealcuiated'  by  a  dealer 
using  tatktt  du  Seeuritte*  and  Exchange 
Commissien'ft  Net  Capital  Rule  Ibr 
Brokers  and  Dealers  fRule  t5c3-l)  or  the 
Federal  Reserve  Bank  of  New  York's 


CapHai^  Adeqvaey  Gufdeftnes  far  United 
States  Government Seennties  Dealers. 
To  ensure  that  an  unregulated  dealer 
compKes-  wttfi  e^her  of  those  capital 
standards,  if  shotdd  certify  its 
compfiance  witw  the  capital  standard 
and  providie  the  fallowing  three  (brms  of 
certification: 

(11 A  tietter  of  ceitifrcatiiaa  fitun  the 
dealer  that  the  dealer  wHI  adhere  on  a 
continuous  baais  to  the  capital  adetyiacy 
standard; 

(2)  audited  fmaodal  statemente  which 
demonstrate  that  as  of  tiie  audit  date  the 
dealer  was  in  coa^>iianee  with  the 
standard  aiui  the  amount  of  liquid 
capital;  and 

(3)  a  copy  of  a  letter  from  the  firm's 
certified  pabtic  accountant  stating  that  it 
found  BO' material'  weaknesses  in  die 
dealer's  internal  systems  and  controls 
incident  tt>  adherence  to  the  standard.* 

C.  Periodic  evaluatTons  of 
cetmterpaity  CTeditworthihess  should  be 
conducted  by  individuals  who  routinely 
make  cretfit  decisions  and  who  are  not 
involved  in  the  execution  of  repiur^hase 
agreemerrt  ttansactions'. 

Prior  to  engaging  in  initial 
.transactions  with,  a  new  counterparty, 
depository  institutions  should  obtain 
audited  financial,  statementa  and 
regulatory  filings  (if  anyl  &om.  ita 
cQualerpacties.,  aad  should:  inaiat  that 
similflc  information  be  provided  on  a 
periodic  and  timely  basis  ia  tiie  future. 
Recent  failures  of  government  securities 
dealers  have  typically  beea 
foreshadowed  l^  delays.  i»  pcothicing 
these  staten&ents.  Many  &ms  ace 
registered  with  the  Securities  aad 
Excbangie  CoramiasiiKi  aa  broker/ 
dealecs  and  have  t»  file  Caaaciflli 
stateraeftts  and  sbonld  be  wiUing  to> 
provide  a  copy  of  these  filiags. 

The  counterparty  credit  analysis 
shooldi  censkter  \bm  fiamcial  statements 
of  the  entity  that  ir  ta  be  the  depositDcy 
institution's  couitespaEty  aa  wetl  a« 
those  oi  any  related  eampaiiie»tha4 
Goidd  have  an  impact  oo  llie  &)ttncia^ 
coaditioB  at  die  counterparty.  Whan 
transacting  basiaess  wiA  a  subsidiaty. 
corisalidtttBd  financial^  statements  ef  a 
parent  »e  nat  adc^ate.  Reparckaee 
agreements  should  not  be  entered  iaio 
with  any  counterpart  thai  is  uitwilling 
to  provide  compfete  and  timely 
disclosure  ofis  financial  condition.  As 
part  of  this  analysis,  the  depository 
institntioB-  should  make  inqeii  y  abont 
the  cewiterperty'egeneratreptitatien 
and  whether  Aere  have  bee©  any  forma) 
enforcement  actions  against  the 


'This  leltbr  should  be  similar  to  that  which  mast 
be  given  to  the  SBC  by  registered  brofcWdealers. 
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counterparty  or  its  affiliates  by  Slate  or 
Federal  securities  regulators. 

D.  Maximum  position  and  temporary 
exposure  limits  for  each  approved 
counterparty  should  be  established 
based  upon  credit  analysis  performed. 
Periodic  reviews  and  updates  of  those 
limits  are  necessary. 

Individual  repurchase  agreement 
counterparty  limits  should  consider 
overall  exposure  to  the  same  or  related 
counterparty  throughout  the  depository 
institution.  Repurchase  agreement 
counterparty  limitations  should  include 
the  overall  permissible  dollar  positions 
in  repurchase  agreements,  maximum 
repurchase  agreement  maturities  and 
limits  on  temporary  exposure  that  may 
result  from  decreases  in  collateral 
values  or  delays  in  receiving  collateral. 

E.  Lending  Limitations.  Federally- 
chartered  savings  institutions  and 
Federal  credit  unions  are  subject  to  all 
Federal  regulations  in  this  area.  State- 
chartered  banks  or  savings  institutions 
should  consult  with  their  counsel  and/or 
state  banking  or  thrift  authorities  as  to 
the  applicability  of  state  lending 
restrictions  to  repurchase  transactions. 

Except  as  otherwise  provided  in 
applicable  agency  regulations  and  State 
law,  it  should  be  assumed  that  unless 
the  depository  institution's  interest  in 
securities  held  as  collateral  under  a 
repurchase  agreement  is  assured,  a 
repurchase  agreement  transaction  with 
any  single  counterparty  will  be  subject 
to  the  lending  limitations  applicable  to 
that  institution.  Conversely,  the  market 
value  of  securities  sold  under  a 
repurchase  agreement  in  excess  of  the 
amount  oT  proceeds  received  by  the 
depository  institution  could  be  viewed 
as  an  unsecured  extension  of  credit  to 
the  repurchase  agreement  counterparty 
subject  to  the  depository  institution's 
lending  limits. 

The  application  of  lending  limitations 
on  loans  by  national  banks  to  certain 
types  of  repurchase  transactions  is 
currently  under  review  by  the 
Comptroller  of  the  Currency.  Until  this 
review  is  completed,  national  banks  as  a 
matter  of  prudent  banking  should  treat 
repurchase  agreements  as  if  they  are 
subject  to  the  lending  limit  unless  the 
bank  has  control  of  the  underlying 
securities. 

II.  Guidelines  for  Controlling 
Repurchase  Agreement  Collateral 

Repurchase  agreements  can  be  a 
useful  asset  and  liability  management 
tool,  but  repurchase  agreements  can 
expose  a  depository  institution  to 
serious  risks  if  they  are  not  managed 
appropriately.  It  is  possible  to  reduce 
repurchase  agreement  risk  if  the 
depository  institution  negotiates  written 


agreements  with  all  repurchase 
agreement  counterparties  and  custodian 
banks.  Compliance  with  the  terms  of 
these  written  agreement's  should  be 
monitored  on  a  daily  basis.  If  prudent 
management  control  requirements  of 
repurchase  agreements  are  too 
burdensome  for  a  depository  institution, 
other  asset/liability  management  tools 
should  be  used. 

The  marketplace  perceives  repurchase 
agreement  transactions  as  similar  to 
lending  transactions  collateralized  by 
highly  liquid  Government  securities. 
However,  experience  has  shown  that  the 
collateral  securities  will  probably  not 
serve  as  protection  if  the  counterparty 
becomes  insolvent  or  fails,  and  the 
purchasing  institution  does  not  have 
control  over  the  securities.  This  policy 
statement  provides  general  guidance  on 
the  steps  depository  institutions  should 
take  to  protect  their  interest  in  the 
securities  underlying  repurchase 
agreement  transactions  (see  "C.  Control 
of  Securities,"  page  6).  However, 
ultimate  responsibility  for  establishing 
adequate  procedures  rests  with 
management  of  the  institution. 
Management  should  obtain  a  written 
legal  opinion  as  to  the  adequacy  of  the 
procedures  utilized  to  establish  and 
protect  the  depository  institution's 
interest  in  the  underlying  collateral. 

General  Requirements 

A.  A  written  agreement  specific  to  a 
repurchase  agreement  transaction  or 
master  agreement  governing  all 
repurchase  agreement  transactions 
should  be  entered  into  with  each 
counterparty.  The  written  agreement 
should  specify  all  the  terms  of  the 
transaction  and  the  duties  of  both  the 
buyer  and  seller.  Senior  managers  of 
depository  institutions  should  consult 
legal  counsel  regarding  the  content  of 
the  repurchase  and  custodial 
agreements.  The  repurchase  and 
custodial  agreements  should  specify,  but 
should  not  be  limited  to.  the  following: 

•  Acceptable  types  and  maturities  of 
collateral  securities: 

•  Initial  acceptable  margin  for 
collateral  securities  of  various  types  and 
maturities; 

•  Margin  maintenance,  call,  default 
and  sellout  provisions; 

•  Rights  to  interest  and  principal 
payments; 

•  Rights  to  substitute  collateral;  and 

•  The  persons  authorized  to  transact 
business  on  behalf  of  the  depository 
institution  and  its  counterparty. 

B.  Confirmations.  Some  repurchase 
agreement  confirmations  may  contain 
terms  that  attempt  to  change  the 
depository  institution's  rights  in  the 
transaction.  The  depository  institution 


should  obtain  and  compare  written 
confirmations  for  each  repurchase 
agreement  transaction  to  be  certain  that 
the  information  on  the  confirmation  is 
consistent  with  the  terms  of  thf 
agreement.  The  confirmation  should 
identify  specific  collateral  securities. 

C.  Control  of  Securities.  As  a  general 
rule,  a  depository  institution  should 
obtain  possession  or  control  of  the 
underlying  securities  and  take  necessary 
steps  to  protect  its  interest  in  the 
securities.  The  legal  steps  necessary  to 
protect  its  interest  may  vary  with 
applicable  facts  and  law  and 
accordingly  should  be  undertaken  with 
the  advice  of  counsel.  Additional 
prudential  management  controls  may 
include: 

(1)  Direct  delivery  of  physical 
securities  to  the  institution,  or  of  book- 
entry  securities  by  appropriate  entry  in 
an  account  maintained  in  the  name  of 
the  depository  institution  by  a  Federal 
Reserve  Bank  which  maintains  a  book- 
entry  system  for  U.S.  Treasury  securities 
and  certain  agency  obligations  (for 
further  information  as  to  the  procedures 
to  be  followed,  contact  the  Federal 
Reserve  Bank  for  the  District  in  which 
the  depository  institution  is  located); 

(2)  Delivery  of  either  physical 
securities  to.  or  in  the  case  of  book  entry 
securities,  making  appropriate  entries  in 
the  books  of  a  third  party  custodian 
designated  by  the  depository  institution 
under  a  written  custodial  agreement 
which  explicitly  recognizes  the 
depository  institution's  interest  in  the 
securities  as  superior  to  that  of  any 
other  person;  or 

(3)  Appropriate  entries  on  the  books 
of  a  third  party  custodian  acting 
pursuant  to  a  tripartite  agreement  with 
the  depository  institution  and  the 
counterparty,  ensuring  adequate 
segregation  and  identification  of  either 
physical  or  book-entry  securities. 

Where  control  of  the  underlying 
securities  is  not  established,  the 
depository  institution  may  be  regarded 
only  as  an  unsecured  general  creditor  of 
the  insolvent  counterparty.  In  such 
instance,  substantial  losses  are  likely  to 
be  incurred.  Accordingly,  a  depository 
institution  should  not  enter  into  a 
repurchase  agreement  without  obtaining 
control  of  the  securities  unless  all  of  the 
following  minimum  procedures  are 
observed:  (1)  It  is  completely  satisfied  as 
to  the  creditworthiness  of  the 
counterparty;  (2)  the  transaction  is 
within  credit  limitations  that  have  been 
pre-approved  by  the  board  of  directors, 
or  a  committee  of  the  board,  for 
unsecured  transactions  with  the 
counterparty;  (3)  periodic  credit 
evaluations  of  the  counterparty  are 
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conducted;  and  (4)  the  depository 
institution  has  ascertained  that 
collateral  segregation  procedures  of  the 
counterparty  are  adequate.  Unless 
prudential  internal  procedures  of  these 
types  are  instituted  and  observed,  the 
depository  institution  may  be  cited  by 
its  financial  supervisory  agency  for 
engaging  in  unsafe  or  unsound  practices. 

All  receipts  and  deliveries  of  either 
physical  or  book-entry  securities  should 
be  made  according  to  written 
procedures,  and  third  party  deliveries 
should  be  confirmed  in  writing  directly 
by  the  custodian.  It  is  not  acceptable  to 
receive  confirmation  from  the 
counterparty  that  the  securities  are 
segregated  in  a  depository  institution's 
name  with  a  custodian;  the  depository 
institution  should,  however,  obtain  a 
copy  of  the  advice  of  the  counterparty  to 
the  custodian  requesting  transfer  of  the 
securities  to  the  depository  institution. 
Where  securities  are  to  be  delivered, 
payment  for  securities  should  not  be 
made  until  the  securities  are  actually 
delivered  to  the  depository  institution  or 
its  agent.  The  custodial  contract  should 
provide  that  the  custodian  takes 
delivery  of  the  securities  subject  to  the 
exclusive  direction  of  the  depository 
institution. 

Substitution  of  securities  should  not 
be  allowed  without  the  prior  consent  of 
a  depository  institution.  The  depository 
institution  should  give  its  consent  before 
the  delivery  of  the  substitute  securities 
to  the  depository  institution  or  a  third 
party  custodian.  Any  substitution  of 
securities  should  take  into  consideration 
the  following  discussion  of  "margin 
requirements." 

D.  Margin  Requirements.  The  amount 
paid  by  a  depository  institution  under 
the  repurchase  agreement  should  be  less 
than  the  market  value  of  the  securities, 
including  the  amount  of  any  accrued 
interest, "Vith  the  difference  representing 
a  predetermined  margin.  Factors  to  be 
considered  in  establishing  an 
appropriate  margin  include  the  sizf  and 
maturity  of  the  repurchase  transaction, 
the  type  and  maturity  of  the  underlying 
securities,  and  the  creditworthiness  of 
the  counterparty.  Margin  requirements 
of  U.S.  Government  and  Federal  agency 
obligations  underlying  repurchase 
agreements  should  allow  for  the 
anticipated  price  volatility  of  the 
security  imtil  the  maturity  of  the 
repurchase  agreement.  Less  marketable 
securitiefl  may  require  additional  margin 
to  compensate  for  less  liquid  market 
conditions.  Written  repurchase 
agreement  policies  and  procedures 
should  require  daily  market-to-market  of 
repurchase  agreement  securities  to  the 
bid  side  of  the  market.  Repurchase 


agreements  should  provide  for 
additional  securities  or  cash  to  be 
placed  with  the  depository  institution  or 
its  custodian  bank  to  maintain  the 
margin  wnthin  the  predetermined  level. 

Margin  calculations  should  also 
consider  accrued  interest  on  underlying 
securities  and  the  anticipated  amount  of 
accrued  interest  over  the  term  of  the 
repurchase  agreement  the  date  of 
interest  payment  and  which  party  is 
entitled  to  receive  the  payment  In  the 
case  of  pass-through  securities, 
anticipated  principal  reductions  should 
also  be  considered  when  determining 
margin  adequacy. 

E.  Prudent  management  procedures 
should  be  followed  in  the  administration 
of  any  repurchase  agreement.  Longer 
term  repurchase  agreements  require 
management's  daily  attention  to  the 
effects  of  securities  substitutions, 
margin  maintenance  requirements 
(including  consideration  of  any  coupon 
interest  or  principal  payments)  and 
possible  changes  in  the  financial 
condition  of  the  counterparty.  Engaging 
in  open  repurchase  agreement 
transactions  without  maturity  dates  may 
be  regarded  as  an  unsafe  and  unsound 
practice  unless  the  depository  institution 
has  retained  rights  to  terminate  the 
transaction  quickly  to  protect  itself 
against  changed  circumstances. 
Similariy,  automatic  renewal  of  short- 
term  repurchase  agreement  transactions 
without  reviewing  collateral  values  and 
adjusting  collateral  margin  may  be 
regarded  as  a  unsafe  and  unsound 
practice.  If  additional  margin  is  not 
deposited  when  required,  the  depository 
institution's  rights  to  sell  securities  or 
otherwise  liquidate  the  repurchase 
agreement  should  be  exercised  without 
hesitation. 

F.  OvercollateralizaUon.  A  depository 
institution  should  use  current  maricet 
values,  including  the  amount  of  any 
accrued  interest,  to  determine  the  price 
of  securities  that  are  sold  under 
repurchase  agreements.  Counterparties 
should  not  be  provided  with  excessive 
margin.  Thus,  the  written  repurchase 
agreement  contract  should  provide  that 
the  counterparty  must  make  additional 
payment  or  return  securities  if  the 
margin  exceeds  agreed  upon  levels. 
When  acquiring  funds  imder  repurchase 
agreements  it  is  prudent  business 
practice  to  keep  at  a  reasonable  margin 
the  difference  between  the  market  value 
of  the  securities  delivered  to  the 
counterparty  and  the  amount  borrowed. 
The  excess  market  value  of  securities 
sold  by  a  depository  institution  may  be 
viewed  as  a  unsecured  loan  to  the 
counterparty  subject  to  the  unsecured, 
prudential  limitations  for  the  depository 


institution  and  should  be  treated 
accordingly  for  credit  policy  and  control 
purposes. 

By  the  National  Credit  Union 
Administration  Board  on  November  14, 1985. 

Rosemary  Brady, 

Secretary  of  the  Board. 

(FR  Doc  85-28049  Filed  11-22-65;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  S5-ASW-20;  Amdt  3»-S164] 

Airworttiiness  Directives;  SHcorsky 
Aircraft  Model  S-76A  Helicopters 

AQENCv:  Federal  Aviation  ^ 

Administration  (FAA).  E)OT. 

action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AO)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Sikorsky  Model  S-76A 
helicopters  by  individual  letters.  The  AO 
requires  inspection  and  replacement  of 
certain  tail  rotor  drive  shaft  bearings 
which  may  have  been  installed  without 
lubricant.  The  AD  is  needed  to  prevent 
failure  of  critical  tail  rotor  drive  shaft 
bearings  which  could  result  in  possible 
loss  of  directional  control  of  the 
helicopter. 

dates:  Effective  November  25, 1985,  as 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  No.  85- 
15-06,  issued  July  30, 1985.  which 
contained  this  amendment 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
25,1985. 

Compliance:  Required  before  further 
flight  after  the  effective  date  of  the  AD, 
unless  abeady  accomplished. 

ADORESSES:  The  applicable  alert  service 
bulletin  may  be  obtained  from  Mr.  RJL 
Warren,  Sikorsky  Aircraft  Division, 
United  Technologies  Corporation,  North 
Main  Street  Stratford,  Connecticut 
06601. 

A  copy  of  the  alert  service  bulletin  is 
contained  in  the  Rules  Docket  Office  of 
the  Regional  Counsel,  FAA,  Southwest 
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Region.  4400  Blue  Mound  Road,  Fort 
Worth.  Texas  76106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Terry  Fahr.  ANE-153,  FAA.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803.  telephone  (617) 
273-7103. 

SUPPLEMENTARY  INFORMATION:  On  July 
aa  1985.  priority  letter  AD  No.  85-15-06 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain 
Sikorsky  Model  S-76A  helicopters.  The 
AD  required  inspection  and  replacement 
of  certain  tail  rotor  drive  shaft  bearings 
which  may  have  been  installed  without 
lubricant.  AD  action  was  necessary  to 
prevent  failure  of  critical  tail  rotor  drive 
shaft  bearings  which  could  result  in 
possible  loss  of  directional  control. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were     - 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letter,  issued  July  30, 1985,  to 
an  known  U.S.  owners  and  operators  of 
certain  Sikorsky  Model  S-76A 
helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  to  make  it  effective  as 
to  all  persons.  Paragraphs  were  added 
to  the  AD  to  allow  ferry  flight  and 
alternate  means  of  compliance. ' 

Conclusion:  This  regulation  could 
impose  an  estimated  maximum  cost  of 
$222  per  aircraft  for  bearing 
replacement.  It  is  estimated  that  25 
aircraft  may  require  bearing 
replacement.  Therefore,  I  certify  that 
this  action:  (1)  Is  not  a  "major  rule- 
under  Executive  Order  12291,  and  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979).  A  copy  of 
the  final  evaluation  prepared  fw  this 
action  is  contained  in  the  regulatory 
docket  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under 
the  capUon  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

PART  39— (AMENOEOl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  amends  Part 
39  of  the  Federal  Aviation  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  48  U.S.C  1354(a).  1421,  and  1423; 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Sikortky  Aircraft:  Applie*  to  Sikorsky  Model 
S-76A  helicopters  certificated  in  all 
categories. 

Compliance  is  required  prior  to  further 
flight,  unless  already  accomplished. 

To  prevent  failure  of  certain  tail  rotor  drive 
shaft  bearings  which  may  have  been  installed 
without  lubricant  accomplish  the  following 
in  accordance  with  Sikorsky  Aircraft  Alert 
Service  Bulletin  (ASB)  76-66-20.  paragraph 
El,  dated  July  25. 1985. 

fa)  Remove  all  Part  Number  (P/N)  SB1138- 
101  bearings  manufactured  by  MRC  not 
identified  with  either  a  white  dot  on  the 
grease  fitting  or  a  serial  number  and  with 
under  100  hours'  operating  time. 

(b)  Replace  removed  bearings  with  MRC  P/ 
N  SB1138-101  bearings  identified  with  either 
a  white  dot  on  the  grease  fitting  or  a  serial 
number  or  both,  or  with  the  alternate  bearing 
manufactured  by  Faftiir  arid  approved  for  this 
installation. 

(c)  Aircraft  may  he  ferried  in  accordance 
wth  the  provisions  of  FAR  §}  21.197  and 
21.199  to  a  base  where  the  AD  can  be 
accomplished. 

(d)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  ANE-150, 12 
New  England  Executive  Park.  Burlington. 
Massachusetts  01803.  Upon  submission  of 
substantiating  data  by  an  owner  or  operator 
through  an  FAA  maintenance  inspector,  the 
Manager.  Boston  Aircraft  Certification  Office. 
ANE-lsa  may  adjust  the  compliance  time 
specified  in  this  AO. 

Sikorsky  Aircraft  ASB  76-66-20  is 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  S  U.S.C  552(a)(1).  All  persons 
affected  by  this  directive  who  have  not 
afaready  received  these  documents  from  the 
manufachver  may  obtain  copies  upon  request 
to  Mr.  R.E.  Warren,  Sikorsky  Aircraft 
Division.  United  Technologies  Corporation. 
North  Main  Street  Stratford.  Connecticut 
oeaoi.  These  documents  also  may  be 
examined  at  the  Rules  Docket  Office  of  the 
Regional  Counsel.  FAA.  Southwest  Region. 
4400  Blue  Mound  Road.  Fort  Worth.  Texas 
76106. 

This  amendment  becomes  effective 
November  25. 1985.  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
No.  85-15-06.  issued  July  3a  1985,  which 
contained  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  October  22, 
1965. 

CR.  MehigiQ.  Jr.. 

Director.  Southwest  Region. 

(FR  Doc.  85-27966  Filed  11-22-85:  8:45  am] 
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14  CFR  Part  39 

(Docket  Na  •4-ANE-4;  Anidt  39-516*] 

Airworthiness  Directives;  Pratt  A 
Whitney  Aircraft  (PWA)  JT8D-tS,  -17, 
and  -17R  Tiirt>ofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule:  request  for 
comments. 


SUMMARY:  This  action  publishes  in  the 
Federal  Register,  amends,  and  makes 
effective  to  all  persons  a  new 
airworthiness  directive  (AD)  which  was 
previously  issued  to  all  known  U.S. 
owners  and  operators  of  certain  JT8D- 
15,  -17  and  -17R  turbofan  engines  by 
individual  telegram.  The  telegraphic 
airworthiness  directive  (TAD)  is  being 
amended  to  require  inspection,  repair 
and  modification  of  disks  which  have 
not  had  previous  airseal  groove  repair. 
In  addition,  this  AD  supersedes  AD  84- 
16-03.  This  AD  requires  inspection  of 
the  airseal  snap  diameter  on  second 
stage  turbine  disks  for  wear,  cracking, 
and  a  properly  sized  fillet  radius.  This 
AD  also  requires  tightening  of  the 
diametral  fit  between  the  second  stage 
turbine  disk  snap  diameter  and  third 
stage  turbine  rotor  airseal  to  prevent 
relative  motion  between  these  parts. 
This  AD  is  needed  to  prevent  excessive 
movement  between  the  disk  and  airseal 
mating  surfaces  which  could  result  in 
high  amplitude  stresses  that  could  be 
aggravated  by  undersize  fillet  radii  in 
the  aineal  groove  of  the  disk  and 
ultimately  cause  an  uncontained  failure 
of  the  second  stage  turbine  disk. 

DATES:  (a)  For  those  provisions  of  this 
AD  which  apply  to  unrepaired  disks,  the 
effective  date  is  December  26, 1985; 

(b)  for  the  remaining  provisions  of  this 
AD.  the  effective  date  is  December  26, 
1985,  to  all  persons  except  to  those 
persons  to  whom  they  were  made 
immediately  effective  by  individual 
telegrams,  issued  September  25, 1985. 

Compliance  schedue — As  prescribed 
in  body  of  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  on  December  26. 1985.     . 

Comments  for  inclusion  in  the  docket 
must  be  received  on  or  before  December 
26.1985. 

ADDRESSES:  Comments  on  the 
amendment  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  84-ANE-4, 12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803;  or  delivered  in 
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duplicate  to  Room  311  at  the  above 
address. 

Comments  delivered  must  be  marked: 
Docket  No.  84-ANE-«. 

Comments  may  be  inspected  at  the 
New  England  Regional  Office,  Office  of 
the  Regional  Counsel,  Room  No.  311, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  appUcable  service  bulletins  (SBs) 
may  be  obtained  from  Pratt  &  Whitney 
Aircraft,  Publication  Department,  P.O. 
Box  611,  Middletown,  Connecticut  06457. 

A  copy  of  the  SBs  is  contained  in 
Rules  Docket  No.  84-ANE-4,  in  the 
Office  of  the  Regional  Counsel,  New 
England  Region,  and  may  be  examined 
between  the  hours  of  BKX)  a.m.  and  4:30 
p.m.,  Monday  through  Friday  except 
Federal  holidays. 

FOR  FURTHEft  INFORMATION  CONTACT: 
Jim  Jones,  Engine  Certification  Branch. 
ANE-141,  Engine  Certification  Office, 
Aircraft  Certification  Division,  New 
England  Region.  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803.  telephone  (617J 
273-7121. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  second  stage 
turbine  disks  and  third  stage  turbine 
inner  airseals  that  are  assembled  with 
an  insufficient  diametral  interference  Ht 
can  become  loose  during  certain  engine 
operating  conditions,  resulting  in 
relative  motion  between  the  disk  and 
airseal.  This  movement  can  cause  the 
mating  surfaces  to  wear  after  extended 
operation.  Wear  at  the  bottom  of  the 
disk  airseal  groove  can  reduce  fatigue 
strength,  and  relative  motion  between 
the  disk  and  the  airseal  can  allow  a  high 
amplitude  disk  stress  to  occur  within  tiie 
engine  operating  range.  The  v 

combination  of  reduced  disk  strength 
and  increased  vibratory  stress  can  result 
in  disk  cracking  and  eventual  failure. 
The  faihire  can  also  be  accelerated  by 
stress  concentrations  introduced  during 
repair  of  the  disk  airseal  groove  if  the 
fillet  radii  are  improperly  machined 
undersize. 

Amendment  39-4897,  AD  84-16-03, 
amending  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  was 
published  in  the  Federal  Register  on 
September  25, 1984  (49  FR  37568), 
requiring  inspection  and  modification  of 
second  stage  turbine  disks  on  PWA 
JT8D-15,  -17.  and  -17R  turbofan  engines. 

Since  the  issuance  of  AD  84-16-03, 
three  additional  uncontained  second 
stage  turbine  disk  failures  have  occurred 
makii^  a  total  of  seven  failures.  Two  of 
the  additional  failed  disks  had 
previously  been  improperly  repaired  and 


had  undersize  fillet  radii  in  the  airseal 
groove.  The  third  failed  disk  had  not 
been  repaired  but  failed  from  severe 
wear  in  the  airseal  groove  and  snap 
diameter.  The  FAA  has  determined  that 
the  compliance  intervals  of  the  original 
Ad  are  not  sufficiently  restrictive  to 
preclude  additional  uncontained  disk 
failures. 

On  September  25, 1985,  TAD  T85-19- 
51  was  issued  to  supplement  AD  84-16- 
03  and  require  a  more  restrictive 
compliance  schedule  for  inspection  of 
disks  which  had  previously  been 
repaired  in  the  airseal  groove. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  other  engines  of  the 
same  type  design.  Amendment  39-4897 
(49  FR  37568),  AD  84-16-03,  is  being 
superseded  by  a  new  AD  which 
incorporates  a  more  restrictive 
compliance  schedule  for  unrepaired 
disks  and  incorporates  TAD  T85-19-51 
for  repaired  disks.  This  AD  requires 
inspection  of  the  second  stage  tiirbine 
disk  assemblies  which  will  detect  wear 
and  cracking  of  the  snap  diameter  and 
at  the  bottom  of  the  disk  airseal  groove 
in  accordance  with  the  Accomplishment 
Instructions  (paragraph  2)  of  PWA  Alert 
SB  5541,  Revision  1,  dated  May  4, 1984. 
The  AD  also  provides  repair  instructions 
for  the  disk  and  modification 
instructions  for  the  mating  third  stage 
airseal  which  will  tighten  the  disk  to 
airseal  diametrical  fit  and  will  prevent 
futiu%  wear,  in  accordance  with  PWA 
SB  5510,  Revision  1,  dated  February  13, 
1984. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical. 
Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and' 
public  procedures,  comments  are  invited 
on  the  rule.  Interested  persons  are 
invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shoidd  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Director.  This 
rule  may  be  amended  further  in  light  of 
comments  received.  Comments  that 
provide  a  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effectiveness  of  the  AD  and  determining 
whether  additional  rulemaking  is 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  summarizing  each  FAA- 
public  contact,  concerned  with  the 
substance  of  this  AD.  will  be  filed  in  the 
Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  ' 
Docket  Number  84-ANE-4".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Conclusion 

The  FAA  has  determined  that  this 
amendment  involves  236  PWA  JTSD 
engines  (28  with  previously  repaired 
disk  airseal  grooves  and  208  without 
repaired  disk  airseal  grooves).  The 
approximate  total  cost  of  removal, 
inspection,  modification  and  overhaul  is 
$39  million,  and  approximately  1,312  lost 
revenue  aircraft  days  are  anticipated  at 
an  average  of  $25,000  per  day  for  an 
additionaJ  $33  million.  It  is  also 
determined  that  few,  if  any,  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected  since  the  rule  affects  only 
operators  using  Boeing  737,  Boeing  727, 
and  Douglas  DC-9  aircraft  in  which  the 
IT8D-15,  -17,  and  -17R  engines  are 
installed,  none  of  which  are  beUeved  to 
be  small  entities.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety,  Incorporation  by 
Reference. 

Adoption  of  the  Amendment 

PART  39-(  AMENDED] 


Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  amends  Part 
39  of  the  FAR  as  follows: 
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1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  UJ&.C.  t3BS{a],  1421  and  1423; 
49  US.C.  106(g}  (Revised  Pub.  L  97-449. 
January  12. 1983);  aad  14  CFR  ll.Ba 

2.  By  amending  Amendment  39-4897. 
AD  84-16-03.  as  follows: 

Pntt  ft  WUtaay  Aircraft.  AppUes  to  Pratt  ft 
Whitney  Aircraft  JT8D-15,  -17.  and  -17R 
turbofan  engines. 

Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  possible  failure  of  the  second 
stage  turbine  disk,  inspect  second  stage 
turbine  disk.  Part  Numbers  676602.  770602, 
780502,  786802.  and  787302  details,  and  Part 
Numbers  676822.  789722.  789832.  788822,  and 
787232  assemblies  for  wear  and  cracking  of 
the  snap  diameter  and  at  the  bottom  of  the 
disk  airseal  groove,  repair  the  disk,  and 
modify  the  mating  third  stage  turbine  inner 
airseal  in  accordance  with  the 
•Accomplishment  Instructions  (Paragraph  2)  of 
PWA  Alert  SB  5541.  Revision  1,  dated  May  4, 
1984,  and  PWA  SB  5510.  Revision  1,  dated 
February  13, 1984.  or  FAA  approved 
equivalents,  per  the  following  schedule: 

(a)  For  disks  which  have  not  had  the 
airseal  groove  previously  repaired: 

(1)  With  14^)00  hours  or  more  time  in 
service  since  new — inspect  repair  and 
modify  prior  to  reaching  17.000  hours  time  in 
service  since  new  or  within  the  next  2.000 
hours  time  in  service,  whidiever  occurs  first 

(2)  With  less  than  14.000  hours  time  in 
service  since  new — inspect  repair  and 
modify  by  144X)0  hours  time  in  service  since 
new  or  within  the  next  ZOOO  hours  time  in 
service,  whichever  occurs  later. 

(b)  For  disks  which  have  had  the  airseal 
groove  previously  repaired: 

(1)  With  2,000  hours  or  more  time  In  service 
since  repair— inspect,  repair  and  modify 
within  the  next  400  hours  time  in  service. 

(2)  With  less  than  2.000  hours  time  in 
service  since  repair,  inspect  repair  and 
modify  by  2,000  hours  time  in  service  since 
repair  or  within  the  next  400  hours  time  in 
service,  whichever  occurs  later. 

Disks  worn  beyond  the  repair  limits  of  the 
applicable  SBs  must  be  removed  from 
service. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accompUshed. 

Upon  request  of  an  o%vner  or  operator,  an 
equivalent  means  of  compliance  with  the 
requirements  of  this  AD  may  be  approved  by 
the  Manager.  Engine  Certification  Office. 
Federal  Aviation  Administration.  New 
England  Regioa  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator,  through  an  FAA 
maintenance  inspector,  the  Manager,  Engine 
Certification  Office.  New  England  Region, 
may  adjust  the  coRq>{iance  schedule  specified 
in  this  AD. 

PWA  SB  Number  55m  Revision  1,  dated 
February  13, 1984,  and  the  Accomplishment 
Instructions  of  (Paragraph  2)  PWA  Alert  SB 
5541,  Revision  1.  dated  May  4, 1984,  are 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  5  U.S.C.  552(a](13.  All  persons 


affected  by  this  directive  who  have  not 
already  received  these  documents  from  the 
manufacturer  may  obtain  copies  upon  request 
to  Pratt  ft  Whitney  Aircraft  Group, 
Commercial  IVoducts  Division,  400  Main 
Street  East  Hartford.  Coonacticat  06108. 
These  docunents  also  may  be  examined  at 
the  Office  of  Regional  Counsel.  New  England 
Region.  FAA.  Room  No.  311.  between  the 
hours  of  8.-00  a.m.  and  4:30  pjn.,  Monday 
through  Friday  except  Federal  holidays. 

This  amendment  supersedes 
Amendment  39-4879  (49  FR  37568)  AO 
84-lfr-03. 

Those  provisions  of  this  amendment 
which  apply  to  unrepaired  disks  become 
effective  on  December  2&.  1985. 

The  remaining  provisions  of  this 
amendment  become  effective  December 
26,  1986.  except  to  those  persons  to 
whom  they  were  made  immediately 
effective  by  individual  telegrams  issued 
September  25, 1985. 

Issued  in  Burlington.  MassachnseHs,  on 
October  31. 1985. 

Robert  B.  WUttingtoB. 

Director,  New  England  Region. 

[FR  Doa  85-27968  Filed  11-22-85;  8:45  ara] 
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14  CFR  Part  71 

[AJrapftc*  DeclMt  No.  tS-ASO-ISl 

Designation  of  TraneMon  Area,  Metter. 
GA 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT.    - 
ACTION:  Final  rule. 


summary:  This  amendment  designates 
the  Metter,  Georgia,  transition  area  to 
accommodate  Instrument  Hight  Rule 
(IFR)  operations  at  Metter  Municipal 
Airport  This  action  lowers  the  base  of 
controlled  airspace  from  1.200  to  700  feet 
above  the  surface  in  the  vicinity  of  the 
airport.  An  instrument  approach 
procedure,  based  on  the  proposed 
Metter  Nondirectional  Radio  Beacon 
(RBN).  has  been  developed  to  serve  the 
airport  and  the  controlled  airspace  is 
required  for  protection  of  IFR 
aeronautical  activities. 

CFnECnvB  DATE:  0901  GMT,  January  16, 
1986. 

FOa  FURTHER  INFORMATION  CONTACT. 

Donald  Ross,  Supervisor,  Airspace 
Section.  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta.  Georgia  30320;  telephone: 
(404)  763-7646. 

•WKEMENTARy  MFORMATION: 

Ifistory 

On  Monday,  September  16, 1985,  the 
FAA  proposed  to  amend  Part  71  of  the 


Federal  Aviation  Regulatioos  (M  CFR 
Part  71)  by  desi^iating  the  Metier, 
Georgia,  transition  area.  This  action  will 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  Metter  MuQjcipal  Airport 
(49  FR  37541).  The  operating  status  of 
the  aiiport  is  changed  to  IFR.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  TTiis 
amendment  is  the  same  at  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  hi  FAA 
Order  7400.6A  dated  January  2. 1965. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
the  Metter.  Georgia,  transition  area  and 
lowers  the  base  of  controlled  airspace  in 
the  vicinity  of  Metter  Municipal  Airport 
from  1.200  to  700  feet  above  the  surface. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore.  (1)  is  not  a  "major  rale"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  CiOT  Regulatory 
Policies  and  Procedures  ^44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
cectifled  that  this  rule,  when 
promulgated,  will  not  have  a  signiffcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Airspace,  Transition 
area. 

Adoption  of  the  Amendment 
PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows:^ 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-446,  |anuary  12, 1983);  (14 
CFR  11.69);  49  CFR  1.47. 

971.181    [AmwKtod] 

2.  By  amending  §  71.181  as  follows: 


BEST  COPY  .AVAILABLE 
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Mettnr,  GA— (NmvJ 

That  ainpue  extending  upward  fron  700 
feet  above  the  aurface  wHhin  a  &S-mUe 
ndiiu  of  Kietter  Munidpat  Airport  (Lat 
32*22'30-N,  Long.  8ro«'45'W.):  within  3 
miles  each  side  gf  the  283*  bearing  from  the 
Metter  RBN  (Lat.  32*2r20'M,  Long. 
82'05'03*W.).  extending  from  the  6J(-miIe 
radius  area  to  8.5  miles  west  of  the  RBN. 

Issued  la  Bast  Potait  Georgia,  on  November 
12, 1S85. 

Wiffiam  H.  PoOanL 

Depaty  Director,  Southern  Region. 

[FR  Doa  85-27987  Filed  11-22-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Parts  200. 210, 230, 2M.  and 
240 

[FMeaa*  No.  33-6611;  IC-14796;  S7-12-85] 

Buainaaa  Combination  Transactions; 
Naw  Raylstratlon  FOna  lor  Investinant 
Companlas 

AQENCV:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  form,  rule  and  rule 
amendments. 

SUMMARV:  The  Commission  is  adopting 
Form  N-14  for  the  registration  of 
securities  issued  by  investment 
companies  in  business  combination 
transactions.  The  form  is  required  for 
management  investment  companies  and 
business  development  companies 
registering  securities  issued  in  those 
types  of  transactions.  The  form  is 
designed  to  improve  the  effectiveness  of 
the  business  combination  prospectus  by 
requiring  that  information  be  presented 
in  a  shorter  and  more  meaningful 
format.  Related  technical  amendments 
are  being  adopted  to  conform  various 
provisions  of  Regulation  S-X  and  the 
proxy  rules  to  Form  N-14.  The 
Commission  also  is  adopting  a  new  rule 
which  wfll  permit  the  Form  N-14 
registration  statement  to  become 
effective  automatically  on  the  thirtieth 
day  after  the  date  of  filing  in  the  case  of 
open-end  management  investment 
companies. 
dates: 

Effective  Date:  Form  N-14  and  the 
related  rule  and  rule  amendments  are 
effective  February  1. 1988.  for  all 
documeatB  filed  on  or  after  that  date. 

Compliance  Date:  Registrants  will  be 
permitted,  however,  to  use  Form  N-14 
and  the  other  provisions  amended  or 
adopted  herein  in  filings  made  after 
publication  of  this  release  in  the  Federal 
Register. 


Mary  S.  Podasta,  Chief  of  Office,  or 
Stephea  C.  Beach.  OSioc  of  IMacloaure 
and  Aihriser  Segdalioii.  Division  of 
Investment  Manageoient.  Seoorities  and 
Exdiange  Gammiasiaii.  460  FiJEdi  Street. 
NW..  Wariangton.  DC  2054a  (20^  272- 
2107. 


rART  WIWtimATION.  The 

Commission  Ir  adopting  Form  N-<14  for 
the  reglstratioM  of  Securities  issued  by 
investment  companies  in  exchange 
ofifers  and  business  combination 
transactions  under  Role  14S  {17  CFR 
230.145]  of  the  Securities  Act  of  1933 
("Securities  Act").  The  fwro.  new  rule 
and  rule  amendments  were  proposed  for 
comment  on  March  IS,  1965.*  After 
considering  the  comments  received,  the 
Conunission  has  determined  to  adopt 
the  form  and  rule  change  substantially 
aspn^tosed. 

Form  N-14  will  replace  Fonn  S-14  for 
registering  securities  to  be  issued  in 
investment  company  business 
combination  transactions.  Form  S-14  is 
being  rescinded.*  Form  N-14  also  may 
serve  as  the  proxy  or  information 
statement  for  the  business  combination 
transactian  required  under  applicable 
rules  ef  the  Seciuities  Ry^^ha^^  Act  of 
1934  ("Exchange  Act").  Accordii^y, 
technical  amendments  to  rules  under 
Regulation  14A  (17  CFR  24ai4a-l  to 
14a-101].  and  Regulation  14C  (17  CFR 
210.1-10  to  210.12-29]  are  being  adopted 
to  indicate  that  conq>iiance  with  the 
disclosure  requirements  of  Form  N-14 
will  satisfy  the  requirements  of  tiiose 
rules.  In  the  instructions  to  Form  N-14, 
the  Commission  also  is  making  clear 
that  the  Form  N-14  information 
requirements  would  be  in  heu  of  the 
information  required  under  the 
Investment  Company  Act  proxy  rules 
[17  CFR  270.20a-l  through  20a-3]  with 
respe^  to  the  business  combinati(Hi 
transaction.  The  instructions  will  make 
clear,  however,  that  where  a  separate 
proxy  submission  accompanies  the 
merger  proxy,  for  example  a  submission 
with  respect  to  action  to  be  taken  with 
respect  to  the  election  of  directors  of  the 
investment  company  or  with  respect  to 
an  investment  advisory  contract,  that 
submission  must  comply  with  applicable 
information  requirements  under  ^e 
Exchange  Act  and  the  Investment 
Company  Act.  A  new  rule  also  is  being 
adopted  to  permit  filings  on  Form  N-14 
by  open-end  management  investment 


'  Securities  Act  Release  No.  6570  (March  IS.  19S5) 
|50  FR  11725  [March  25. 1985)). 

•Form  S-14  was  replaced  by  Form  S-*  for 
registering  securities  in  connection  with  tMuiness 
combination  transactions  of  other  types  of  issuers. 
Form  S-4  was  adopted  by  the  Commission  on  April 
23. 1985.  Securities  Act  Release  No.  6578  (April  23. 
1985)  [50  FR  18990  (May  6, 1985)J. 


companies  to  become  effective 
aatomatically  on  the  tfiirtieth  day  after 
the  date  of  filing.  The  Commission  is 
adopting  an  amendment  to  its  Rules  of 
Oiganization  and  Program  Management 
delegating  to  the  Director  of  the  Division 
of  Investment  Management  the  authority 
to  declare  registration  statements 
effective  under  the  rule  and  to  suspend 
effectiveness  when  necessary. 

L  Puiposeof  Fonn  N-14 

Currently,  investment  companies 
proposing  to  engage  in  business 
combination  transactions  must  comply 
with  the  disclosure  requirements  of 
Form  S-14.»One  result  of  the 
information  requirements  of  Form  S-14 
is  that  prospectuses  for  investment 
company  business  combination 
transactions  are  frequently  long  and 
complex.  Form  N-14  continues  the 
Commission's  effort  to  simplify  and 
make  more  understandable  business 
combination  prospectuses  by  applying 
the  approach  to  prospectus 
simplification  used  by  the  Commission 
in  Form  N-lA  and  Form  N-3,  the 
registration  forms  for  open-end 
management  investment  companies,  and 
in  Form  S-4,  the  registration  form  for 
business  combination  transactions  of 
other  issuers.* 

Form  N-14  is  divided  into  three  parts. 
Part  A  is  the  statutory  prospectus  an<f 
consists  of  essential  information  about 
the  transaction,  the  companies  and 
voting  information.  Part  B,  the  Statement 
of  Additional  Information,  consists  of 
additional  information  about  the 
companies  involved  in  the  transaction, 
and  historical  and  pro  forma  financial 
statements  which  may  be  of  interest  to 
at  leaat  some  investors.  Part  B  need  not 
be  included  in  the  prospectus  (provided 
certain  conditions  are  met]  but  must  be 


'Currently,  an  open-end  management  investment 
company  may  register  securities  offered  in  a 
transaction  subject  to  Securities  Act  Rule  145  as  a 
post-effective  amendment  to  its  Form  N-IA 
registration  statement,  if  the  amendment  oootains 
the  informatioa  required  by  Fckrm  S-14.  See 
Securities  Act  Release  No.  S510  (July  3. 1974)  |39  FR 
28719  (July  23. 1974)].  If  an  investment  company 
chooses  to  file  a  post-effective  amendment  it  may 
designate  shares  previously  registered  for  tlie 
transaction.  Form  N-14  now  becomes  the  exclusive 
form  for  registering  shares  to  be  sold  in  basiaes* 
combination  transactions.  Investment  company 
registrants  that  have  previously  registered  an 
indefinite  number  of  shares  may.  however,  tell 
those  shares  by  means  of  the  prospectus  indnded  in 
the  Form  N-14  registration  statement.  See  Ceoeral 
Instruction  B  to  Form  N-14. 

'Form  N-lA  was  adopted  in  Investment 
Company  Act  Release  No.  13436  (August  12. 1963} 
[48  FR  37928  (August  22. 1983)):  Form  N-3  was 
adopted  in  Investment  Company  Act  Release  No. 
14575  (June  14. 1985)  |50  FR  36145  (June  25. 1965J): 
and  Form  S-4  was  adopted  in  Securities  Act 
Release  No.  6578  (April  23.  MSS)  |S0  PR  18980  (May 

6.  tse^ij. 
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made  available  to  investors  upon 
request.  Part  C  consists  of  information 
required  to  be  in  the  registration 
statement  but  not  required  to  be 
delivered  to  investors.  The  requirements 
for  a  Part  A  statutory  prospectus  and  a 
Part  B  Statement  of  Additional 
Information  are  consistent  with  the 
disclosure  requirements  of  Form  N-lA 
and  Form  N-3.  In  adopting  those  forms, 
the  Conmiission  determined  to  improve 
the  quality  of  disclosure  provided  to 
investors  by  requiring  in  the  prospectus 
pertinent  information  about  the  issuer 
while  making  additional  information. 
not  of  routine  interest  to  most  investors, 
available  upon  request.  Form  N-14  also 
is  consistent  with  Form  S-4  which  the 
Commission  recently  adopted  for 
business  combination  transactions  by 
other  issuers.  Both  Form  S-4  and  Form 
N-14  reflect  the  premise  that  investment 
decisions  made  in  the  context  of  a 
business  combination  and  those  made 
when  purchasing  a  security  in  a  primary 
offering  are  substantially  similar  in 
terms  of  an  investor's  information 
needs.  , 

n.  Discussion  of  Comments    ' 

The  Commission  received  six 
comment  letters  on  the  proposing 
release.  Commentators  acknowledged 
that  Form  N-14  represented  an 
improvement  over  existing  requirements 
although  commentators  offered  a 
number  of  specific  comments  and 
suggestions  on  the  proposed  form.  At  the 
same  time,  several  commentators 
argued  that  a  separate  registration  form 
(such  as  Form  S--14,  currently  required, 
and  proposed  Form  N-14)  should  not  be 
required  for  investment  companies 
entering  into  business  combination 
transactions.  The  discussion  below  is  in 
two  parts.  The  first  part  discusses  the 
commentators'  major  substantive 
conmients  and  the  changes,  if  any,  made 
in  the  form  and  rules  to  address 
commentators'  concerns.  The  second 
part  of  the  release  addresses  specific 
recommendations  and  suggestions  made 
by  the  commentators  and  indicates 
where  changes  in  the  form  have  been 
made  as  a  result  of  these  comments. 

A.  Separate  Registration  Form 

Four  commentators  urged  the 
Commission  to  eliminate  the 
requirement  for  a  separate  Securities 
Act  registration  form  for  the  securities 
issued  by  an  investment  company  in  a 
business  combination  transaction.  These 
commentators  suggested  that  the 
shareholders  of  an  acquired  investment 
company  need  only  receive  the 
acquiring  company's  existing  prospectus 
and  a  proxy  statement  containing 
information  concerning  the  transaction 


and  the  differences  between  tfie  two 
funds. 

Generally,  Rule  145  *  under  the 
Securities  Act  states  that  an  "offer"  or 
"sale"  within  the  meaning  of  the 
Securities  Act  is  made  to  the  security 
holders  of  a  corporation  where,  pursuant 
to  statutory  provisions,  controlling 
instruments  or  otherwise,  they  are  asked 
to  vote,  or  consent  to  a  plan  or 
agreement  for:  (i)  Reclassification  other 
than  stock  splits  and  changes  in  par 
value;  (ii)  mergers,  consolidations  and 
similar  plans  of  acquisition  except 
where  the  sole  purpose  of  the 
transaction  is  to  change  an  issuer's 
domicile:  and  (iii)  certain  transfers  of 
assets  for  securities  where  there  is  a 
subsequent  distribution  of  the  securities 
to  those  voting  on  the  transfer  of  the 
assets.  The  effect  of  Rule  145  is  to 
subject  these  business  combination 
transactions  to  the  Securities  Act 
registration  requirements.  Securities  Act 
Release  No.  5510  made  clear  that  Rule 
145  applies  to  mutual  fund 
combinations,  specifying  that  the 
acquiring  fund  may  use  a  new 
registration  statement  or  a  post-effective 
amendment  to  its  current  registration 
statement  disclosing  all  the  information 
required  by  Form  S-14.*Form  N-14 
implements  these  registration 
requirements  as  the  required  registration 
statement  form  for  business 
combinations  of  investment  coihpanies. 

Commentators  argued  that  the 
investment  decision  made  by  a 
shareholder  of  an  investment  company 
involved  in  a  business  combination 
transaction  is  basically  whether  to 
invest  in  a  larger  version  of  the 
acquiring  company.  They  asserted  that 
this  decision  is  comparable  to  other 
shareholder  decisions  such  as  approval 
of  a  change  in  the  fund's  investment 
policy  or  its  investment  adviser  and 
should  not  require  the  filing  of  a 
separate  registration  form  with  the 
attendant  cost  and  time  delay. 

As  the  preliminary  note  to  Rule  145 
states,  the  trust  of  the  rule  is  that  an 
"offer,"  "offer  to  sell,"  "offer  for  sale"  or 
"sale"  occurs  when  a  plan  or  agreement 
is  submitted  to  security  holders  under 
which  they  must  elect,  on  the  basis  of 
what  is  in  substance  a  new  investment 
decision,  whether  to  accept  a  new  or 
different  security  in  exchange  for  their 
existing  security.  Rule  145  embodies  the 
Commission's  determination  that  these 
transactions  are  subject  to  the 
registration  requirements  of  the 


•Rule  145  was  adopted  by  the  Commission  in 
Securities  Act  Release  No.  5316  (October  6, 1972)  (37 
FR  23631  (November  7. 1972)). 

•Securities  Act  Release  No.  5510  (July  3. 19741 139 
FR  26719  (July  23, 1974)|. 


Securities  Act.  The  Commission    ' 
continues  to  believe  that  shareholders 
should  have  thejsrotectfon  of  the  * 
Securities  Act  in  the  information  which 
they  receive  about  investment  company 
business  combinations  and,  accordingly, 
it  is  adopting  Form  N-14  as  the  required 
registration  form  for  securities  issueid  in 
those  transactions.  While  a  separate 
registration  form  is  required.  Form  N-14 
has  been  designed  so  that  a  fund  can 
develop  a  short  disclosure  document 
about  the  transaction  attached  to  the 
fund's  current  prospectus  for  delivery  to 
shareholders.  To  further  reduce  cost  and 
delay  to  registrants,  new  Rule  468  will 
permit  registration  statements  filed  on 
Form  N-14  to  become  effective 
automatically  after  30  days. 

B.  Pro  Forma  Financial  Information   ■ 

The  financial  information 
requirements  of  Form  N-14  as  proposed 
placed  most  financial  information  in  the 
Statement  of  Additional  Information. 
That  is,  the  prospectus  would  contain 
only  the  per  share  table  of  both 
companies  and  the  table  of  existing  and 
pro  forma  capitalization  while  historical 
financial  statements  of  the  two 
companies  and  pro  forma  combining 
financial  statements  required  by 
Regulations  S-X  would  be  made 
available  on  request. 

The  Commission  specifically 
requested  comment  on  whether  pro 
forma  and  historical  financial 
statements  should  be  required  in  the 
prospectus  rather  than  the  Statement  of 
Additional  Information.  Two 
commentators  beheved  that  pro  forma 
financial  information  is  not  material  to 
investors  and  recommended  that  this 
information  be  eliminated  entirely  or 
replaced  by  a  much  shorter 
presentation.  These  Commentators 
argued  that  the  cost  of  preparing  pro 
forma  financial  information  outweighed 
any  benefit  the  information  provided  to 
investors.  As  an  alternative  to  the 
prospectus  containing  either  a  pro  forma 
capitalization  table  or  pro  forma 
combined  financials,  one  commentator 
suggested  that  Form  N-14  require  that 
the  prospectus  include  a  table  that 
shows  actual  and  pro  forma  expense 
ratios.  Another  commentator 
recommended,  as  an  alternative  to  pro 
forma  financials  in  either  the  prospectus 
or  Statement  of  Additional  Information, 
that  separate  schedules  of  investments 
of  the  two  funds  be  made  available  upon 
request  so  that  the  information  could  be 
provided  as  of  a  more  current  date  and 
at  less  cost  than  pro  forma  information. 

The  Commission  has  determined  to 
adopt  the  pro  forma  and  historical 
financial  information  requirements  as 
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proposed.  The  Commission  continues  to 
believe  that  pro  forma  financial 
statements  present  information  about 
the  two  companies  in  a  manner  which 
permits  comparison  of  the  two  funds, 
including  their  portfolios,  that  enables 
investors  to  assess  whether  the  two 
funds  to  be  merged  are  similar  in  terms 
of  their  actual  investments  and  shows 
the  extent  the  two  portfolios  "mesh"  or 
fit  together.  Historical  financial 
information  may  be  useful  because  it 
presents  audited  information  about  the 
funds  over  a  longer  period  of  time. 

In  Form  N-14  as  adopted,  pro  forma 
financial  statements  are  required  in  the 
Statement  of  Additional  Information 
rather  than  in  the  prospectus  provided 
the  requirements  specified  in  Instruction 
F  for  making  information  available  on 
request  are  met.  This  follows  the 
approach  of  Form  N-lA  and  differs  from 
that  of  Form  S-4  where  Regulation  S-X 
pro  forma  financial  statements  are 
required  in  the  prospectus. 

In  addition,  the  form  contains  an 
exception  to  the  requirement  that  pro 
forma  financial  statements  be  included 
in  the  re^gistration  statement.  As 
discussed  in  the  proposing  release,  some 
investment  company  mergers  involve 
the  acquisition  of  a  company  which  is 
much  smaller  in  size  than  the  acquiring 
company.  The  larger  company  may 
acquire  a  private,  personal  holding 
company  or  a  registered  investment 
company  which  has  proven  to  be  too 
small  to  operate  economically. 
Preparation  of  the  pro  forma  combined 
financial  statements  does  not.  iij  such 
circumstances,  appear  to  provide 
significant  assistance  to  shareholders, 
but  can  add  more  significant  costs  to  the 
companies  involved.  Item  14  of  Form  N- 
14  as  proposed  and  adopted  would  not 
require  pro  forma  financial  statements  if 
the  net  asset  value  of  the  company  being 
acquired  does  not  exceed  ten  percent  of 
the  registrant's  net  asset  value  as  of  a 
specified  date  within  thirty  days  of  the 
filing  of  Form  N-14.  The  exception  is 
modeled  after  the  definition  of 
significant  subsidiary  in  Rule  1-02  of 
Regulation  S-X  [17  CFR  210.1-02)  except 
that  the  determination  would  be  .based 
only  on  asset  sizes.  The  Commission 
considered  the  exception  in  Item  14  in 
light  of  the  criticism  of  the  requirement 
for  pro  forma  financial  statements.  The 
Commission  continues  to  believe  that 
the  ten  percent  exception,  which  likely 
will  be  available  in  many  investment 
company  mergers,  will  eliminate  the 
need  for  pro  forma  financials  where 
their  inclusion  in  the  registration 
statement  would  not  appear  to  provide 
significant  assistance  to  shareholders 


and  could  add  stgntficant  costs  to  the 
companies  involved. 

Rule  488 

The  Commission  also  proposed  new 
Rule  486  under  the  Stcurities  Act  to 
permit,  under  certain  conditions, 
registration  statements  on  Form  N-14 
filed  by  open-end  management 
investment  companies  to  become 
effective  automatically  on  the  sixtieth 
day  after  the  date  of  filing.  As  proposed, 
Rule  488  would  be  available  if  the 
prospectus  filed  as  part  of  the 
registration  statement  did  not  contain 
disclosures  relating  to  any  other 
proposal  to  be  acted  on  at  a  meeting  of 
shareholders  of  either  party  other  than 
proposals  related  to:  (i)  An  exchange 
offer  for  the  securities  of  another  person; 
(ii)  a  business  combination  transaction 
under  Rule  145(a);  or  (iii)  proposals 
related  to  the  exchange  offer  or  business 
Combination  transaction. 

Two  commentators  noted  that  time 
can  be  a  critical  iactor  in  mutual  fund 
bdsiness  combination  transactions 
because,  during  the  period  following 
announcement  of  the  transaction,  the 
acquired  fund's  assets  can  decrease 
significantly  through  redemptions. 
Commentators  suggested  that  shorter 
periods  varying  from  10  to  30  days  be 
provided.  These  commentators  also 
viewed  the  conditions  that  ttie 
prospectus  contain  only  proposals 
relating  to  the  business  combination 
transaction  as  too  restrictive  and 
requested  that  this  condition  be 
eliminaied  or  clarified  to  allow 
disclosures  relating  to  routine  matters 
generally  submitted  to  shareholders  as 
part  of  their  annual  meeting.  In  response 
to  these  comments,  the  Commission  is 
shortening  the  period  under  new  Rule 
488  for  automatic  effectiveness  to  30 
days  and  allowing  disclosures  relating 
to  specified  routine  matters  generally 
submitted  to  shareholders  as  part  of 
their  annual  meeting. 

in.  Specific  Comments 

A.  President's  Letter 

Two  commentators  noted  that  proxy 
materials  for  investment  companies 
typically  begin  with  a  so-called 
President's  Letter  which  concisely 
summarizes  the  proposed  transaction. 
These  commentators  asked  that  the 
adopting  release  or  instructions  to  the 
form  make  clear  that  this  letter  may 
continue  to  be  used  as  the  initial  or 
introductory  (document.  The  instructions 
to  the  form  have  been  amended  to  do  so. 

B.  Advisers' Balance  Sheets 

Several  commentators  objected  to 
Item  14(b)  of  Form  N-14  as  proposed 


/ 


which  would  require  audited  balance 
sheets  of  the  investment  advisers  to 
both  the  registrant  and  the  company 
being  acquired.  Form  N-lA  does  not 
require  an  audited  balance  sheet  of  the 
adviser  in  either  the  prospectus  or 
Statement  of  Additional  Information, 
although  adviser  balance  sheets  are 
required  by  Rule  20a-2  under  the 
Investment  Company  Act  in  connection 
with  a  shareholder  vote  to  elect  fund 
directors  or  take  action  with  respect  to 
the  investment  advisory  contract.  One 
commentator  argued  that,  since  the 
adviser's  balance  sheet  is  not  necessary 
in  connection  with  an  initial  investment 
decision,  balance  sheets  of  both 
advisers  should  not  be  necessary  in 
connection  with  an  investment  decision 
at  a  time  when  two  funds  are  combined. 
Because  Form  N-14  is  designed  to 
provide  investors  in  an  investment 
company  business  combination 
transaction  with  information 
comparable  to  that  required  by  Form  N- 
lA  for  primary  offerings,  the 
Commission  is  deleting  the  requirement 
to  include  the  balance  sheets  of  both 
advisers. 

C.  SAI  Delivery  Requirements 

General  Instruction  F  to  Form  N-14 
requires  that  Part  B  be  sent  within  one 
business  day  of  the  receipt  of  a  request 
for  it.  According  to  one  commentator, 
the  one  day  response  requirement  could 
be  difficult  to  meet,  especially  in  the 
early  stages  of  the  proxy  solicitation 
process  when  the  demand  for  Part  B 
should  be  the  greatest.  The  commentator 
suggested  that  a  fund  be  permitted  to 
respond  within  five  business  days  of  the 
receipt  of  request  provided  that  Part  B  is 
mailed  at  least  twenty  days  prior  to  the 
shareholder  meeting,  the  date  of  the 
vote  or  the  expiration  date  of  an 
exchange  offer,  or  within  one  day  if 
there  are  fewer  than  twenty  days  prior 
to  the  meeting  or  other  date.  The 
Commission  believes  that  a  simple, 
consistently-applied  requirement  will 
best  ensure  that  shareholder  requests 
for  the  Statement  of  Additional 
Information  are  processed  properly.  For 
this  reason  and  because  the  one-day 
delivery  deadline  corresponds  .to  the  one 
day  period  prescribed  for  delivery  of 
certain  materials  under  Form  S-4.  the 
Commission  is  adopting  the  requirement 
as  proposed.  In  response  to  comment, 
however,  the  form  has  been  changed  so 
that  registrants  which  provide  a  toll-free 
telephone  number  for  shareholders  to 
request  Part  B  will  not  be  required  also 
to  include  a  post  card  request  form. 
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D.  Other  changes 

A  number  of  technical  changes  have 
been  made  in  the  form  and  instructions 
in  response  to  comments.  These  changes 
aie  listed  below. 

1.  The  declaration  to  register 
securities  under  existing  Rule  24f-2  is 
now  printed  on  the  facing  page. 

2.  The  option  to  select  a  date  for 
automatic  effectiveness  under  Rule  488 
is  now  printed  on  the  facing  page. 

3.  Instruction  G  makes  clear  5iat  the 
existing  Statement  of  Additional 
Information  may  be  incorporated  by 
reference  into  Form  N-14. 

4.  The  requirement  under  Item  2(b)  for 
a  statement  that  reports  and  other 
information  filed  by  the  registrant  may 
be  inspected  at  Commission  offices  and 
the  addresses  of  these  offices  is  moved 
to  Item  5. 

5.  A  clariHcation  is  made  to  indicate 
that  Exhibits  1,  2  and  13  under  Item  16 
apply  to  the  registrant  and  not  to  the 
acquired  fund. 

Availability  of  Final  Regulatory 
Flexibility  Analysis 

In  accordance  with  5  U.S.C.  604,  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  with 
regard  to  adoption  of  Form  N-14  and  a 
related  rule  and  rule  amendments.  A 
summary  of  the  corresponding  Initial 
Regulatory  Flexibility  Analysis  was 
included  in  the  release  proposing  that 
form  and  related  rule  and  rule 
amendments  at  50  FR 11725  (March  25, 
1985).  Anyone  who  wishes  to  obtain  a 
copy  of  the  Final  Regulatory  Flexibility 
Analysis  for  Form  N-14  should  contact 
Stephen  C  Beach.  (202)  272-304a  Stop 
5-2,  Division  of  Investment 
Management  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Statutory  Authority 

The  Commission  hereby  adopts  Form 
N-14.  Securities  Act  Rule  488  and 
amendments  to  Rule  30-5  of  Part  200. 
Rule  3-50(b)  of  Regulation  S-X, 
Securities  Act  Rule  145.  and  Exchange 
Act  Rules  14a-3. 14a-8, 14c-2  and  14o-S 
pursuant  to  sections  6.  7.  8. 10.  and  19(a) 
of  the  Securities  Act  [15  U.S.C.  77f,  77h. 
77j.  and  778(a)]  and  sections  14(a).  14(c). 
and  23(a)  of  the  Exchange  Act  (15  U.S.C 
78n(a).  78n(c)  and  78w.] 

List  of  Subjects  in  17  CFR  Parts  200, 210, 
239  and  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

IV.  Text  Rules  and  Form 

The  Commission  is  amending  Chapter 
n.  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  200-ORGANtZATION: 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200 
continues  to  read  as  follows: 

Authority:  Sees.  19. 23, 48  Stat.  85. 901  as 
amended,  sec  20. 49  Stat  833,  sec  319, 53 
Stat.  1173,  sees.  38,  211.  54  Stat.  841.  855;  15 
U.S.C  778,  78w,  79t  77S88.  80a-37.  80b-ll. 

2.  Section  200.30-5  is  amended  by 
adding  paragraph  (b-4)  as  follows: 

§20030-5    DstogaOon  of  authority  to 
Diractor  of  Dtvfsion  of  Invaatment 


(b)  •  *  * 

(b-4)  With  respect  to  registration 
statements  filed  pursuant  to  paragraph 
(a)  of  rule  488  under  the  Act  (17  CFR 
230.488(a)): 

(1)  To  suspend  the  operation  of  said 
paragraphs  and  to  issue  written  notices 
to  registrants  of  such  suspensions; 

(2)  To  determine  such  amendments  to 
be  effective  within  shorter  periods  of 
time  than  the  thirtieth  day  after  the 
filing  thereof. 


PART  210-FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

3.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sees.  6,  7,  8.  la  12. 13, 15, 19,  23. 
48  Stat  78, 79,  as  amended.  81,  as  amended, 
85.  as  amended,  892,  as  amended,  894.  895,  as 
amended,  901,  as  amended,  sees.  5, 14,  20,  49 
Slat  812.  827,  833,  sees,  a  30.  31,  38,  54  Stat 
803,  836.  838,  841;  15  U.S.C.  77f,  77g,  77h,  77). 
77s.  781,  78ni,  78o,  78w,  79e.  79n.  79t.  SOa-a. 
808-29.  aOa-30,  80a-37. 

4.  Section  210.3-05  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  as  follows: 

9210.3-05    Financial  statements  of 
businesses  acquirad  or  to  b«  acquirwL 

(b)  Periods  to  be  presented.  (1)  If 
securities  are  being  registered  to  be 
offered  to  the  security  holders  of  the 
business  to  be  acquired,  the  financial 
statements  specified  in  55  210.3-01  and 
210.3-02  shall  be  furnished  for  the 
business  to  be  acquired,  except  as 
provided  otherwise  for  filings  on  Form 
N-14.  In  all  other  cases,  financial 
statements  of  thfe  business  acquired  or 
to  be  acquired  shall  be  filed  for  the 
periods  specified  in  the  paragraph  or 


such  shorter  period  as  the  business  has 
been  in  existence.  The  financial 
statements  covering  fiscal  years  shall  be 
audited  except  as  provided  in  Item  15  of 
Schedule  14A.  (5  240.14a-101  of  this 
chapter)  with  respect  to  certain  proxy 
statements  or  in  a  registration  statement 
filed  on  Forms  N-14,  S-4  or  F-4 
(5  239.23,  25,  or  34  of  this  chapter).  The 
periods  for  which  such  financial 
statements  are  to  be  filed  shall  be 
determined  using  the  conditions 
specified  in  the  definition  of  significant 
subsidiary  in  5  210.1-02(v).  The 
determination  shall  be  made  by 
comparing  the  most  recent  annual 
financial  statements  of  each  such 
business  to  the  registrant's  most  recent 
annual  consolidated  financial 
statements  filed  at  or  prior  to  the  date  of 
acquisition. 


PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

5.  The  authority  citation  for  Part  230 
continues  to  read  as  follows: 

Authority:  Sections  230.100  to  230.174 
issued  under  sec  19, 48  Stat.  85,  as  amended; 
15  U.&C  778. 

6.  Section  230.145  is  amended  by 
revising  the  Preliminary  Note  and  Notes 
1  and  2  as  follows: 

5230.145    Redaasification  Of  aecuritiea, 
mergers,  consolidatlona,  and  acquiaitione 
of) 


PraUmiiiary  Note 

Rule  145  (S  230.145  of  this  chapter)  is 
designed  to  make  available  the  protection 
provided  by  registration  under  the  Securities 
Act  of  1933.  as  amended  (Act),  to  persons 
who  are  offered  securities  in  a  business 
combination  of  the  type  described  in 
paragraphs  (a)  (1).  (2)  and  (3)  of  the  rule.  The 
thrust  of  the  rule  is  that  an  "offer, "  "offer  to 
sell,"  "offer  for  sale,"  or  "sale"  occiui  when 
there  is  submitted  to  security  holders  a  plan 
or  agreement  pursuant  to  which  such  holders 
are  required  to  elect  on  the  basis  of  what  is 
in  substance  a  new  investment  decision, 
whether  to  accept  a  new  or  different  security 
in  exchange  for  their  existing  security.  Rule 
145  embodies  the  Conmiission's 
determination  that  such  transactions  are 
subject  to  the  registration  requirements  of  the 
Act  and  that  the  previously  existing  "no- 
sale"  theory  of  Rule  133  is  no  longer 
consistent  with  the  statutory  purposes  of  the 
Act.  See  Release  No.  33-5316  (October  6, 
1972)  (37  FR  23631].  Securities  issued  in 
transactions  described  in  paragraph  (a)  of 
Rule  145  may  be  registered  on  Form  S-4  or  F- 
4  (5  239.25  or  i  239.34  of  this  chapter)  or  Form 
N-14  (I  239.^  of  this  chapter)  under  the  Act. 

Transactions  for  which  statutory 
exemptions  under  the  Act  including  those 
contained  in  sections  3(a)(9),  (10).  (11)  and 
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4(2),  are  otherwise  available  are  not  affected 
by  Rule  145. 

Note  1.— 4teference  is  made  to  Rule  153a 
(S  230.153a  of  this  chapter]  describing  the 
prospectus  delivery  required  in  a  transaction 
of  the  type  referred  to  in  Rule  145. 

Note  2.— A  reclassification  of  securities 
covered  by  Rule  145  would  be  exempt  from 
registration  pursuant  to  section  3(a)(9)  or  (11) 
of  the  Act  if  the  conditions  of  cither  of  these 
sections  are  satisfled. 
***** 

7.  Section  230.488  is  added  to  read  as 
follows: 

§230.488    Eff«ctiv«  date  of  registration 
statamanta  ralating  to  aacuritiaa  to  l>a 
iaauad  In  cartain  iHiaineaa  combination 
transactlona. 

(a)  A  registration  statement  filed  on 
Form  N-14  by  a  registered  open-end 
management  investment  company  for 
the  purpose  of  registering  securities  to 
be  issued  in  an  exchange  offer  or  other 
business  combination  transaction 
pursuant  to  Rule  145  under  the 
Securities  Act  of  1933  [15  U.S.C.  77a  et 
seq.]  shall  become  effective  on  the 
thirtieth  day  after  the  date  upon  which  it 
is  filed  with  the  Commission,  or  such 
later  date  designated  by  the  registrant 
on  the  facing  sheet  of  the  registration 
statement,  which  date  shall  be  not  later 
than  fifty  days  after  the  date  on  which 
the  registration  statement  is  filed,  unless 
the  Commission  having  due  regard  to 
the  public  interest  and  the  protection  of 
investors  declares  such  amendment 
effective  on  an  earlier  date,  provided  the 
following  conditions  are  met: 

(1)  Any  prospectus  filed  as  a  part  of 
the  registration  statement  does  not 
include  disclosure  relating  to  any  other 
proposal  to  be  acted  on  at  a  meeting  of 
the  shareholders  of  either  company 
other  than  proposals  related  to  an 
exchange  offer,  or  a  business 
combination  transaction  pursuant  to 
Rule  145(a],  and  any  other  proposal 
relating  to:  (i)  Uncontested  election  of 
directors,  (ii)  ratification  of  the  selection 
of  accountants,  (iii)  the  continuation  of  a 
current  advisory  contract  (iv)  increases 
in  the  number  or  amount  of  shares 
authorized  to  be  issued  by  the  registrant; 
and  (v)  continuation  of  any  current 
contract  relating  to  the  distribution  of 
shares  issued  by  the  registrant;  and 

(2)  The  registration  statement  recites 
on  the  facing  sheet  that  the  registrant 
proposes  that  the  filing  become  effective 
pursuant  to  this  rule. 

(b)  No  registration  statement  shall 
become  effective  pursuant  to  paragraph 
(a)  of  this  section  if.  prior  to  the  effective 
date  of  the  registration  statement,  it 
should  appear  to  the  Commission  that 
the  registration  statement  may  be 
incomplete  or  inaccurate  in  any  material 
respect  and  the  Commission  furnishes  to 


the  registrant  written  notice  that  the 
effective  date  is  to  be  suspended. 
Following  such  action  by  the 
Commission,  the  registrant  may  file  with 
the  Commission  at  any  time  a  petition 
for  review  of  the  suspension.  "Hie    . 
Commission  wrill  order  a  hearing  on  the 
matter  if  a  request  for  such  a  hearing  is 
included  in  the  petition.  If  the 
Commission  has  suspended  the  effective 
date  of  the  registration  statement,  it 
shall  become  effective  on  such  date  as 
the  Commission  may  determine,  having 
due  regard  to  the  pubhc  interest  and  the 
protection  of  investors. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

8.  The  authority  citation  for  Part  239 
continues  to  read  as  follows: 

Authority:  The  Securities  Act  of  1933. 15 
U.S.C.  77a  et  seg..  S  239.23  also  under  Sec.  5, 
6.  7, 10, 19(a).  48  Stat.  77,  78,  81.  85:  Sees.  204, 
205,  209,  48  Stat.  906,  908:  and  sees.  7.  8.  68 
Stat.  684, 685;  see.  1,  79  Stat.  1051:  sec. 
308(a)(2),  90  Stat.  57;  15  U.S.C.  77e,  77f.  77g. 
77j.  77s(a);  sees.  14(a).  14(b).  23(a).  48  Stat. 
895. 901;  sec.  203(a).  49  Stat.  704;  sec.  8,  49 
Stat.  1379;  sec.  5.  78  Stat.  569,  570;  sec.  18,  89 
Stat.  155: 15  U.S.C.  78n(a),  78n(c),  78w(a). 

9.  Section  239.23  is  revised  to  read  as 
follows: 

Note.— The  text  of  Form  N-14  does  not 
appear  in  the  Code  of  Federal  Regulations. 

§239.23    Fom  N-14,  for  the  ragiatratkMi  Of 
aacuritiaa  iaauad  in  buainaaa  combination 
tranaactiona  i>y  invaatmant  companies  and 
buainaaa  davalopmant  companiaa. 

This  form  shall  be  used  by  a 
registered  investment  company  or  a 
business  development  company  as 
defined  by  section  2(a)(48)  of  the 
Investment  Company  Act  of  1940  for 
registration  under  the  Securities  Act  of 
1933  of  securities  to  be  issued: 

(a)  In  a  transaction  of  the  type 
specified  in  paragraph  (a)  of  Rule  145 
(§  230.145  of  this  chapter); 

(b)  In  a  merger  in  which  the  applicable 
state  law  would  not  require  the 
solicitation  of  the  votes  or  consents  of 
all  the  security  holders  of  the  company 
being  acquired; 

(c)  In  an  exchange  offer  for  securities 
of  the  issuer  or  another  entity; 

(d)  In  a  public  reoffering  or  resale  of 
any  such  securities  acquired  pursuant  to 
this  registration  statement; 

(e)  In  more  than  one  of  the  kinds  of 
transactions  listed  in  paragraphs  (a) 
through  (d)  registered  on  one 
registration  statement. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

10.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 


BEST  COPY  AVAILABLE 


Authority:  Sec.  23. 48  StaL  901.  as 
amended:  15  U.S.C.  78w,  *  *  * 

11.  Section  240.14a-3  is  amended  by 
revising  paragraph  (a)  as  follows: 

§240.l4a-3   Information  to  ba  fumiahad  to 
aacurity  tMidara. 

(a)  No  solicitation  subject  to  this 
regulation  shall  be  made  unless  each 
person  solicited  is  concurrently 
furnished  or  has  previously  been 
furnished  with  a  written  proxy 
statement  containing  the  information 
specified  in  Schedule  14A  (S  240.14a-     • 
101)  or  with  written  proxy  statement 
included  in  a  registration  statement  filed 
under  the  Securities  Act  of  1933  on  Form 
S-4  or  F-4  (§  239.25  or  §  239.34  of  this 
chapter)  or  Form  N-14  (5  239.23)  and 
containing  the  information  specified  in 
such  Form. 


12.  Section  240.14a-6  is  amended  by 
revising  paragraph  (j)  as  follows: 

§240.14a-«    Material  required  to  ba  fHad. 

***** 

(j)  Notwithstanding  the  foregoing 
provisions  of  this  section,  any  proxy 
statement  form  of  proxy  or  other 
soliciting  material  included  in  a 
registration  statement  filed  under  the 
Securities  Act  of  1933  on  Form  S-4  or  F- 
4  (S  239.25  or  §  239.34  of  this  chapter),  or 
Form  N-14  (§  239.23  of  this  chapter) 
shall  be  deemed  filed  both  for  the 
purposes  of  that  Act  and  for  the 
purposes  of  this  section,  but  separate 
copies  of  such  material  need  not  be 
furnished  pursuant  to  this  section  nor 
shall  any  fee  be  required  under 
paragraph  (i)  of  this  section.  However. 
any  additional  soliciting  material  used 
after  the  effective  date  of  the 
registration  statement  on  Form  S-4. 
Form  F-4  or  Form  N-14  shall  be  filed  in 
accordance  with  this  section  but 
separate  copies  of  such  material  need 
not  be  filed  as  an  amendment  of  such 
registration  statement 

13.  Section  240.14c-2  is  amended  by 
revising  paragraph  (a)  as  follows: 

§240.14c-2    DIatribution  of  information 
statement 

(a)  In  connection  with  every  annual  or 
other  meeting  of  the  holders  of  a  class  of 
securities  registered  pursuant  to  section 
12  of  the  Act  including  the  taking  of 
corporate  action  with  the  written 
authorization  or  consent  of  the  holders 
of  a  class  of  securities  so  registered,  the 
issuer  of  such  securities  shall  transmit  a 
written  information  statement 
containing  the  information  specified  in 
Schedule  14C  (§  240.14c-101)  or  written 
information  statements  included  in 
registration  statements  filed  under  the 
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Securities  Act  of  1933  on  Fonn  S-4  or  F- 
4  (§  239.25  or  S  239.34  of  this  chapter)  or 
Form  N-14  {%  239123  of  this  cfaajyte),  and 
containing  the  informatkn  specified  in 
such  form,  to  every  such  security  holder 
who  is  entitled  to  vote  or  give  an 
authorization  or  consent  in  regard  to 
any  matters  to  be  acted  upon  and  from 
whom  a  proxy,  authorization  or  consent 
is  not  solicited  on  behalf  of  the 
management  of  the  issuer  pursuant  to 
section  14(a)  of  the  Act:  Provided, 
however,  tfiat  in  the  case  of  a  class  of 
securities  in  unregistered  or  bearer  form, 
such  statements  need  be  transmitted 
only  to  those  security  holders  whose 
names  are  known  to  the  issuer. 


14.  Sectimi  240.14<>^  ia  amended  by 
revising  paragraph  (e)  as  follows: 


§  240.14C>5 

StStOflMfll* 


Rling  of  Infonnatlon 


(e)  Notwithstanding  the  foregoing 
provisions  of  this  section,  any 
information  statement  or  other  material 


included  in  a  registration  statement  filed 
under  the  Securities  Act  of  1933  on  Form 
&-4  or  F-4  (9  239.25  or  34  of  this 
chapter),  or  Form  N-14  (S  239.23  of  this 
chapter],  shall  be  deemed  filed  both  for 
the  purposes  of  that  Act  and  for  the 
purposes  of  this  section,  but  separate 
copies  of  such  material  need  not  be 
funiished  pursuant  to  this  section,  nor 
shall  any  fee  be  required  under 
paragraph  (a)  of  this  section.  However, 
any  additional  material  used  after  the 
effective  date  of  the  registration 
statement  on  Form  S-4  or  F-4  or  Form 
N-14  shall  be  filed  in  accordance  with 
this  section  but  separate  copies  of  sach 
material  need  not  be  filed  as  an 
amendment  of  such  registration 
statement. 


By  the  Commission. 
lohaWheelsr. 
Secretary. 
November  14. 1985. 

BtUMG  COOK  nw-ttl-lt 


Federal  Register  /  Vol.  50,  No.  227  /  Monday.  November  25.  1985  /  Rules  and  Regulations 


48385 


FORM  N  — 14 


O.S.  Sacuritias  and  Exchangs  Oaminian 
MkiOiingtan,  D.C.     20549 


nSSISTMTXCH  SmTOBir  UMCER  THE  SBCSmiTIES  fCt  GF  1933 


0MB  APPIOWtt. 
ttpir— «  May  31.  1998 


Pr«-Eff«ctiv«  Amandknant  No. 


O       Poat-Eff active 

(Qtack  npjircpriata  box  or  toxaa) 


Ho. 


y 


Exact  NaiM  of  Ragiatzant  aa  ^laclfiad  in  Oiartart 


Addreaa  of  Priitcifjal  Exacutiva  Offioaat   (MkaAwr,  Straat,  Ci^,  Stata,  Zip  dak) 


Araa  Ooda  and  Talarhona 


Name  wid  Mdraaa  of  Agant  for  S«rvioa< 


(Nvrter  and  Straat) 


(City) 


(State)  (iip  doda) 


csalculatian  of  Ragiatration  Pea  under  the  Sacurliaa  Act  of  li^it 


AnpraKiiiBta  Data  of  Propoaad  PiA>lic~ 
^^arlng< 


TiUa  of  Sacuritia 
Being  Ragiatarad 


taount  Being 
Ragiatarad 


Prqpoaad  Maximin 
Offering  Price    ' 
par  unit 


Pi'Haaad  Naximxa 

Aggregate 
Offering  Price 


Aiajuiit  of 
Ragiatration 


[If  the  ragiatration  atatment  ia  filed  purauant  to  Rale  488.  include  the  fbllowing  inftanationt] 


It  ia  propoaad  that  thia  filing  will 


af factiva  on 


(data) 


purauant  to  Rule  488. 


inatructicn 


Ragistranta  that  are  ragiatering  an  indefinite  tuBtmr  of  aacuritiaa  inter  the  Sacuritiea  Act  of  1933  purauant  to 
Inweatwant  Ooqpany  Act  Rule  24f-2  [17  CTR  270.24f-2]  ihould  inclute  the  declaration  required  by  Rula  a4f-2(a)(l) 
on  the  facing  idwet.  inataad  of  or  in  addition  to  the  SacuriUaa  Act  ragiatraUon  fee  table. 


FMbial 


/  Vol.  50,  No.  227  /  Monday,  November  25, 1985  /  Rules  and  Regulations 


Tttl*  of  Oontanta  of  Ptea  H-14 

GENERAL  INSnUCTIONS ^ 

A.  Mho  Hay  Um  R»  11-14 

B.  Ragiatration  Pae 

C.  Application  of  Securitiaa  Act  Rila* 

D.  Acplicaticn  of  Exchanga  Act  Alia* 

E.  Docunenta  Coifiriaing  Ragiatratian  Statownt 

P.  Praparatioi  of  Ragistration  8tat«nent  

G.  Inoorporation  ty  Referenc:*  end  Delivery  of  Proapactuaea  or  Reporta  Pilad  with  tha  Oonnlaaicn. 

Part  A.  nOORMATIGN  RBQUIRED  O  TOE  PfC6PBCnUS 

Itaa  1.  Bagiijning  of  Ragiatratian  Statamsnt  and  Ootaide  Ptont  Oovbt  Page  of  Pto^pactus... 

Item  2.  Baginniiig  and  Outaide  Back  Cover  Paga  of  PrcMpactus 

Itom  3.  Synopaia  and  Riak  Factors 

Iton  4.  Infongaticn  ateut  the  Tranaaction 

Itam  5.  Infocnation  About  0»e  Registrant 

Item  6.  Infocnation  About  the  Oorpany  Being  Acquired 

Itaa  7.  Voting  Infomatian. 

ItMB  8.  Interest  of  Oertain  c>eraon8  and  Eiperta 

Item  9.  Additional  Infamaticn  Required  for  Racffering  by  Persona  DeaaaJ  to  be  Underwriters... 

Part  B.     IMFORMATICN  RBQUIRQ)  IN  A  SaOSf^TT  (^  AQDITTOIAL  XNFORMATIGN 

It«n  10.      Cover  Page 

Item  11 .   "Mble  of  Contents 

Item  12 .   Additional  Infocnation  about  the  Registra.it 

Item  13 .   Additional  Infacnatian  about  the  Oorqpany  Being  Acquired 

Item  14 .   Financial  Statanents 

PART  c.     omsR  DffOHWnCN 

Iten  15.       Indennification : 

Item  16.       Exhibits 

Item  17.      UMertaldLnga 

SIC2BVIURES 


Pag* 
ttMttoer 

3 

3 

3 

3 

3 

3 

3 

4 


S 
5 

'5 
6 

« 
6 
7 

8 
9 

9 
9 
9 
9 
10 

10 
10 

11 
11 


-  2  - 


Federal  Regbtar  /  Vol.  sq  No.  227  /  Monday.  November  25. 1965  /  Rules  and  RegulaUons 


A.     Who  Niy  Um  Pbra  «-M 


GENERU.  nonUCTIOB 


Mcvan^holdw.  of  th.  oap^wy  b^ing  •oquiiwl  1.  not  r«piir^  pum»nt  to  ^11<»U.  ^atTlLrcSTrTicShiSl 
Jn  S  5iJS^riLZ^L^'^^^^A'''^^^'^:r'  ***  'J*'^  r«,f f«^or  ««1.  of  .^.^iSrSSJ- 
.   «  --^?^^.r?S^{ylr<  '  «*«««<»««•«««»  tr.n«ctK«  lUtl  to  (l)  t*««^  (4)  rlgSt^d 

B.  RagiBtrstion  PIm 

S«tion  6(b)  of  th«  IKi  Act  and  Rol.  457  C17  OK  230.4573  thM««SM^  Mt  forth  th*  tm  r^rMnts  inter  th* 

1933  Act.     itegUtrants  e»t  hav*  •l*ct«l  to  ragistw  an  inteftoit*  nnter  of  #iara*  ar*  al^di^^Irt  t-T^.,!-^  - 
24f-2  under  th*  1940  Act  [17  CTR  270.24f-2]  te  purpo*..  of  oc^puJiHTS  mSTS*?^  ^^  *°  "^ 

Oont«BpOTaneou«  with  •  filing  en  FOra  8-14.  an  ap«>.«id  •«nagen»t  oc^pHy  >^  b*  aff«rtog  it*  •*cuntlM  to  th* 
^^  o.^  "^,°'/  ^^''^  P"*??^*^  ***^  *"  .f fecUv*  r.gi.tration  mtiitmmnt  anl  «y  hav.  fil*<j  an  .lactlon. 
una*r  Rul*  24f-2.  to  r<*gx*t«r  an  iateflnit*  luiter  of  tho**  ahaxw.     Th*  pra*p*ctuB  tocUaM  to  •  Sqiiltratiair^ 
atatamarrt  fil*d  on  Ptorm  »-14  nty  b>  ua«d,  undu-  ftil*  429(a)  Cl7  OR  2X.429(a)],   to  oonwetian  %«ith  0>*  *«curiti«* 
«,v*r*d  ty  the  .arUer  r.gi«xation  atat«n*nt  for  ^A  an  indafinit*  i»t>.r  of  *v«*^»«^l2«rr«iI^*J2d 
pursuant  to  an  •l.ction  under  Rule  24f-2  t^ch  haa  not  b*en  tuninat«d.     If  thi.  procadur*  i.  •i**d!ho-iv^    th* 
i!*'i!?  '^J*^  ^  registration  atat««»t  on  Ptara  H-14  itust  atat*  that  no  filii^  f ••  ia  du*  b*cau**  of  r«lianoe 

C.  Aiplioation  of  Securitia*  Act  Rule* 


n5*|I^ J;" Ji'!?^  *?  th*  0*n«nal  Kule*  and  N*,Blatian*  inter  th*  1933  Act.  i>*rticularly  Magulatioi  C 
[17  CFR  230.400  etag.].     Ttiat  raguUtion  oontaim  onaml 
of  zvgistration  atataneot*. 

Applioation  of  CxtAiang*  Act  Itul*s 


r*9Bzding  tto*  pnpaxatlon  and  filing 


1. 


If  tit*  regi^tzwit  or  any  other  pmncn  WhlA  i*  a  party  to  the  tranaaction  adtnits  a  pcoKMal  to  It*  •*curity 
hQldsTB  antittod  to  vot*  on,  or  ocxmmat.  to,  th*  tranaaction  to  Which  th*  aKadti**  b*ing  r«gist*r«d  an  to 
be  iaauad.  and  that  pMwoa'*  *utiai— ion  to  it*  ••airity  teldera  U  subject  to  (i)  tagulatioi  14A  [17  <ytL 
?!?<iii*w?"~XJl^"^^  °^.^^  5^7.^^  240.14O-1  throu^  14o-101]  under  th*  SecuriUe*  Cxdiange  Act  of  1934 
Vii  tL:  ,     J'  _?2lf^  Act  )  or  (ii)  the  prwcy  rulee  under  Section  20  of  the  Inwactneit  Co^aany  Act  [17  CTR 
2TO^»a-l  thraigh^-3J,  titan  th*  proviaion*  of  tho**  r*gulation»  ahaU  ^iply  to  all  re^wcta  to  th*  miniMmian. 
•oo^that  th*  pro*p*ctvia.  *«iic*»  nay  be  to  th*  form  of  a  proav  or  infocnatian  atat— iiL.  rihall  oantato  the 
toftxroation  required  by  thia  Ptorm  to  Uou  of  that  required  by  (1)  Schedule  14A  [17  CPR  240.14*-1013  or  14C 
[ITOTl  240.140-101]  of  Regulation  14A  or  14C  and  (ii)  the  proxy  rule*  under  Section  20  of  the  Inveetnwit 
Qinpany  Act  [17  (yR  270.20a-l  thrmgh  20a-3].     It  tfiould  be  noted,  howmer,  that  if  a  aMaxate  prapoeal  adoHect 
to  thoee  proxy  re^iirmanta  (for  «aMpIe,  with  raapect  to  action  to  be  ttfcan  on  the  election  of  dSictor*  oTon 
an  lnv<aet«ant  advieory  oontrwA),  to  aitaiitted  to  aecurity  holdera,  the  adsadaeian  atoo  auat  ooiply  with  th* 
relevant  infonnatian  raquirmanta  of  Sc^Mdul*  14A  [17  CTR  240.14a-101]  or  S<9Mdul*  14C  [17  <TR  240.14c-101]  of 
Regulation  14A  or  14C  and  th*  Inwatraant  Oonfiany  Act  proxy  rules  [17  CFR  270.20a-l  throu*  20a-3].     Copiea  of 
the  prelindnary  and  definitive  proxy  or  tofomatian  etatmnt,  Pbm  of  p«wy  or  other  naterial  filed  as  part 
^v^  ^ff*f*^°"  etatanant  ahall  be  deaned  filed  pursuant  to  the  requifmants  of  thoee  regulatlona.     All 
other  eoUdttog  saterlal  ahall  be  filed  to  aocordanc*  with  that  regulation. 

If  the  proxy  or  Inforwation  natArial  sent  to  aecurity  holdera  to  not  edbject  to  Regulatioi  14A  or  14C 
*all  be  filed  aa  a  part  of  the  regiatratlon  statansnt  at  ths  tins  the  tafiiL  to  filed 
thereto  before  the  naterial  to ' 


It 


E. 


F. 


Oocmanta  Oaaprtoing  Ragistratlon  8tat«nnt 

A  regiatratlon  atat«nnt  or  an  MamteaiiL  to  It  «.tod  under  the  1933  Act  itoll  oomtot  of  the  facing  rtieet  of  the 
Porm,  Part  A.   Part  B,  P»rt  C,  required  ai^iaturee,  and  all  other  dociaaent*  **ii<*i  ax*  required  or  Which  the  reai»- 
trant  •lecta  to  file  aa  a  part  of  the  ragtotratlcn  vtatovnt.  '  ^^ 

Preparation  of  the  HagictraUon  Statawant 

Instructions  for  ootpleting  Ftorm  N-14  ar*  divided  into  three  parts.     Part  A  pertains  to  infonmtlon  that  nust  be  to 
the  prospectus  re^iired  by  Section  10(a)  of  the  Securitia*  Act  of  1933.     Part  B  pertaina  to  tofbrmUon  that  mist 
be  in  the  Statanent  of  Additional  Infbraatlon.     Part  C  pertains  to  other  infarmtion  that  to  required  to  be  to  the 
registration  statanent. 
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Part  hi  Ttw 

Ttw  tiuiio«>  of  tiM  pto^p<ct\»  la  to  provia*  witlal  InfbnMtlon  atxiut  thtf  ragi«tz»nt  and  th*  transaction  in  a  way 
that  will  aaaist  inwatoca  in  making  infonwd  daciaiofia  about  uhathar  to  purtihaaa  tha  aacuritiaa  baing  offarad. 
Daraijaa  invaatora  «4)o  raly  on  tha  pra^pactua  nay  not  taa  aqrhiatioatart  in  lagal  or  financial  nattara,  oara  tfmld 
taa  ttfun  that  tha  infonation  in  tha  proapactua  ia  aat  forth  in  a  daar,  oonciaa,  and  unSaratandabla  namar. 
Bxtanaiva  uaa  of  tacAinioal  or  lagal  tamlnology  or  oonplax  languaga  and  tha  incluaion  of  aacaaaiva  datail  my  nka 
tha  prffiry^^nT  difficult  for  aa/v  invaatocs  to  undarataad  and  ny,  tharafoea,  datract  froa  its  uaafkilnaaa.    Aocard> 
Ingly,  ragiatranta  tfnuld  afdiara  to  tha  following  giilrtaHnaa  in  raarrnrllng  to  tha  itaaa  in  Part  Ai 


1. 

2. 
3. 
4. 


to  thaaa  itMS.  particularly  tiioaa  tiiat  oall  for  a  briaf  daacriptioa.  Aiould  ba  aa  aiiipla  and  diract 
aa  poaaibla  m«S  ahnild  inclute  only  infonation  naadad  to  undaratand  tha  ftndaaMRtal  ^taractaristioa  of  tha 
ragistxant.    Bravity  ia  particularly  iafjortant  in  ilaai  iltiing  pcactioaa  or  a^iacta  of  tha  ragistxant's  opara- 
tiona  ttiat  do  not  diffar  aatarially  frcaa  thoaa  of  othar  invaatnant  acai|Mniaa. 

DaacriptioM  cf  practioaa  that  ara  naoaasitatad  or  oOiaiwiaa  af factad  toy  lagal  raguira—nta  ahould  ganarally 
not  induda  datailad  discuaaions  of  tha  Law. 


to  thoaa  itana  that  uaa  tatna  auch  aa  "liat"  or  "Idantify*  rtnild  includa  only  a  ainiman  axplanation 
o<  tha  aattara  baing  listad  or  idantifiad. 

Tha  ao-callad  Praaidvit'a  Lattar,  «*U.c»i  prowidaa  a  auinary  of  tha  propoaad  transaction,  aay  ba  taaad  aa  tha 
initial  or  introductocy  docinwnt  to  tha  Part  A  pro^aactua. 


Mrt  Bt  Statwnt  of  Additional  Infonaation 

Mrt  B  of  the  Ragiatration  Stat—nt  oonsiata  of  additional  infocnation  about  tha  ragiatrant  and  tha  oaqpany  baing 
aoquirad  and  certain  financial  infonaation  that  tha  OoBmiasion  has  concluded  ia  not  naoaaaary  or  appropriate  in 
tha  public  intereat  or  for  tha  pcotaction  of  inwaatora  to  require  in  the  proapactua.  if  tha  ragiatrant  oaqpliaa 
with  certain  conditione. 

Ihe  StataaBit  of  Additional  InfooBticn  or  infixnation  in  taaponss  to  Itn  6  uf  Km  H-14  need  not  be  included  in* 
the  proepectue  or  aoaaqpeiv  it  ««Mn  aant  to  aharaholdsra  prondded  thati  (1)  the  pcoapectua  ia  aent  (by  first 
daae  nail  or  a>v  othar  aaana  daaignad  to  aaaure  raaaonably  prompt  delivary)  or  givan  to  proapactiva  invaatora  at 
laaat  20  bMinaea  daya  prior  to  (a)  Ota  data  on  Oiidt  the  Meeting  of  eacurity  holdara  is  held  or  (b)  if  no  aaeting 
is  held,  the  aarUar  of  the  date  of  the  vote,  oonsait  or  authoriaation.  tha  date  tha  trafisactian  ia  conaunaaitad  or 
the  date  the  eacuritiea  are  purdiassd.  or  (c)  in  tha  caae  of  an  esitanga  offar  eubjact  to  the  tender  offer  xulaa, 
the  echeduled  expiration  data  of  the  offerr  (2)  the  cover  page  of  the  proapactua  (or  proxy  stataaant  in  the  case 
of  a  proepectui  in  the  form  of  a  proo^  atatsnant)  atatee  that  the  Statanent  of  Additional  Inforaation  ia  available 
upon  oral  or  written  recpieet  and  without  dtarge  (if  the  regietrant  hae  a  toll-free  telaphone  nuriaer  for  uee  by 
prospective  inveetore  that  nadDer  mmt  be  provided) ;  in  addition,  a  eelf-*ddreeead  card  for  requesting  tha  State- 
■ant  of  Mditional  InfoKnation  auist  also  aoooniany  the  proepectue  laileaa  the  toll-free  teliphone  miliar  ia  provided, 
and;   (3)     if  a  ragueet  for  the  StatvBBit  of  Mi*itianal  Infooation  ia  received  by  the  regietrant.  the  etatewnt 
■let  be  eent  within  one  buaiiwea  tey  of  receipt  of  the  requeet  and  laiat  be  eent  by  firat  daae  nail  or  other  rnaana 
daeiTwd  to  ensure  equally  prompt  delivery. 


The  etatutory  pcovieions  relating  to  the  dating  of  the  proepectue  apply  equally  to  the  dating  of  the  StatManfc  of 
Additional  Infonaticn  for  purpoeee  of  Rile  423  mter  the  1933  Act  [17  CFR  230.423].     FUrtheraore,  the  Statanent  of 
MkUtional  Inftxnatian  rttould  be  aade  available  to  inveetore  aa  of  the  eaea  tiiM  that  the  proepectue  beconee  avail- 
able for  puipoeee  of  Rile  430  under  the  1933  Act  [17  GPR  230.430]. 

6.      Inccrporation  tay  Referenoe  and  Delivery  of  Ptoapectueee  or  Raports  Filed  with  the  Ocaaoiaaian 

If  any  party  to  a  traiwaction  registsrad  on  Pbna  D-14  is  registered  under  the  1940  Act  and  haa  a  currant  proepectue 
«<hi<:±i  naeta  the  requiraeants  of  Section  10(a)(3)  of  the  1933  Act  or  ie  current  in  its  raports  filed  pursuant  to 
Section  30(d)  of  the  1940  Act.  the  registrant  say,  if  it  so  elects,  inaoaporate  by  referenoe  the  prospsctus.  the 
correeponding  Statement  of  AUitional  Infornatian.  or  reports,  or  any  infonation  in  the  proepectoe,  the  oorre- 
aponding  Stataaent  of  AUitional  Infooaation.  or  raports.  ^dhich  eatiafies  the  disclosure  ra^rsd  by  Itana  5.  6. 
Mid  11  throu^  14  of  thia  Itaca.     If  the  ragiatrant  elects  to  inaocporate  infonaation  by  referanoe  into  the  proepec- 
tue, a  copy  of  each  docuaaiL  froa  «hidi  infonBtion  ie  inoocporatad  tay  reference  met  aaoaipmrv  the  registration 
atatement  filed  with  the  Oonnisaian  and  the  proapectue.    Hotwithatanding  tha  foarsgoing  the  registrant  aay.  at  its 
discretion,  inaocporate  any  or  all  of  the  Statanant  of  Mditional  Inforaation  into  the  proepectue  delivered  to 
inwaetore.  without  deUvering  tha  Statanant  with  the  proaiwctuB.  so  long  ,aa  ths  Ststaaant  ia  awilable  to  inveetore 
as  proMfidad  in  General  Inettuction  P.    Ihe  registraRt  also  aay  inoorponte  toy  refaranoe  into  the  groepectua  infor- 
aation about  the  ocapany  baing  aoquirad  %d.thout  deliwarlng  the  infonMtian  «iith  the  proepectus  isider  osrtain 
conditions  purauant  to  Itae  6  of  Ftxa  H-14,  and  in  aooordanoa  with  th#  requiraeants  of  Instr«x±iai  F. 
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If  th*  r*gi«trwit  alac^i  to  lnoocpont«  infonwtian  toy  xmtmrmnc*  Into  th*  StatOTant  of  MdiUoral  Inttximtlan.  m 
cop/  of  ••(*>  aocuwnt  fiv^Ti  ««ildi  infanwtlon  Is  InooKporafd  ty  ref«r«nce  nuat  •coai|iany  th*  rwgistratian  statMiHtt 
filed  ^th  t9M  OoRMdiMian  and  th*  Sf  tawit  of  Mdltional  InfoEmatian  Mnt  to  ihar#K>ld«rs. 

AttmtioB  i«  dlTKtad  to  Ril*  411  unter  tha  1933  Act  [17  CFIt  230.411]  ragartUng  tha  naad  to  claarly  idantify  in 
tha  proapactua  What  Infocnation  la  inaocpoFatad  toy  rafaxanoa. 

PART  A.        INFOmATION  RBQUIRED  IN  IHE  PWOSPBCWB 

ItOTi  1.       Baglnnlng  of  Raglatxation  StatflMnt  and  Outalda  Ptont  Oowar  Pa9a  of  Proapactua 


(a)    IfM  facing  pafga  of  tha  ragistration  statamant  ahaU.  contain  ew 
481(a)  [:''  CFH  230.481(a)]. 


raqtiixad  ty  fbUm 


(b) 


ITm  outaida  front  oover 


(1)     tha  ragistrant's  Mrae,  tha 

of  its  principal  •zsoutiv*  of  f  1 


of  tits  proapactua  dnll  contain  tha  follai«lng  InftxBBtiant 

(Including  sip  ooda)  and  tal^ftena  ns*ar  (including  area  code) 
and,  tAtere  ^:plicable,  its  sponsor's 


(2)  an  idsntifioaticn  of  Om  type  at  find  or  separate  acoaunt  (as  defined  in  Section  2(a)(37)  of  the 
1940  Act)  or  a  torief  daecrlption  of  the  registrant's  inveLwent  objactivss; 

(3)  a  statomant  aumarizing  the  propoeed  transaction,  naning  tha  partiae  to  it  and  giving  the  addrees 
(including  zip  code)  and  telephone  mnber  (including  area  code)  of  the  principal  executive  offioee 
of  the  oonfjany  being  aoquirad; 

(4)  a  statanant  or  statsnwits  thatt 

I  (1)      the  prospe^us  ssts  forth  ooncisely  the  infocnation  idoout  the  registrant  that  a  prospective 

investor  oi^t  to  lomr  before  investing; 

(ii)     the  proepectua  rtiould  be  retained  for  future  refemoe;  and 

(iii)  additional  infanaation  about  the  registrant  has  been  filed  with  the  Oomission  and  is  available 
upon  oral  or  tnltten  requeet  and  without  diarge.     Cmia  statanent  should  include  instructions 
about  how  to  obtain  ths  additional  infonaation  and  Owther  any  of  the  StatSMMt  of  Mditioml 
Infamation  has  bsan  inoocporated  toy  refennce  into  the  pafoepeclue)-; 

(5)  the  date  of  the  proapectus  and  date  of  any  Statement  of  Additional  Infonoatian; 

(6)  the  statement  required  by  Securities  Act  Rule  481(b)(1)  [17  CFK  230.481(b)(1)];  anS 


1  authority 


(7)  audi  othsr  infczaatian  as  rsquirad  toy  rules  of  the  OoanisBian  or  of  any  other 
hwrlng  jurisdiction  war  ths  registrant  or  ths  issuance  of  its  ssouritias. 

(c)  Ihs  cover  page  asy  include  other  infonation,  tout  that  additional  infornBtian  laist  not,  either  by  its 
nature,  <riantity.  or  aannar  of  presentation,  ijqpade  understanding  of  required  infdcnation. 


Iten  2.   Beginning  «nd  Outside  Back  Cover  Page  of  Pro^sectus 

.  The  fblkwing  infbrnatian,  to  ths  extent  ^f>Uaable,  ihall  appear  on  the  front  or  on  the  outside  bade 
cover  page  of  the  prospectus; 

(a)  the  name  of  any  national  securitiee  exchange  on  tM.ch  the  registrant's  securities  are  listed  an!  a 

I  statement  that  reports,  prmy  material  and  other  infamation  concerning  the  registrant  can  be  impected 

!  at  the  exctvanges; 

(b)  the  table  of  oontents  required  by  Rule  481(c)  [17  CFlt  230.481(c)]. 
Item  3.   Syncpeis  Infomation  and  Riak  Fbctors 


(•) 


Iii*   registrant  ehall  include  at  the  beginning  of  the  proepectue  a  syncpeis  of  the  infcxnaatian  contained 
in  the  prospectus.  The  synopsis  shall  bs  a  clear  and  concise  discussion  of  the  key  features  of  the 
tiansaction,  of  the  registrant,  and  of  the  conaany  being  acquired.  As  to  the  registrant  and  ccnpany 
being  acquired  oonisarei  (1)  investaent  objectives  arvS  policies;  (2)  adviaory  fees;  (3)  other  si^iificant 
feee;  (4)  distribution  an£  purdiase  prooedures  and  exdtange  ri^ts;  (5)  redwfTtian  procedures;  and 
(6)  any  other  aiTiificant  oonsideratians.  Hi^ili^t  differences.  Discuss  the  prinary  federal  tax  and 
other  ooneaquences  of  the  propoeed  transaction  to  the  security  holders. 
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(b)     tmmOlaXmly  mftmt  tha  synoiisl*.  brl*ny  <Ukubs  th*  principal  ri«k  factors  of  inv«sUng  in  the  r^i.trant. 
•ricfly  ooiiiwr*  thaa*  riaka  with  thoM  aaaociatad  with  an  inv«stn«nt  in  th*  coipany  being  acquired.     If 
the  ragiatrant  ia  a  cloaad  and  inveataant  oonpany,  briefly  deacribe  any  restrictiona  on  the  regiatrant'a 
preaent  or,  if  acplioable,  ftiture  ability  to  pay  dividanda  vdth  reaped  to  any  claaa  of  aecuritiaa. 

4.       InfbcraBticn  Mnut  the  Transaction 

(a)    (Xitlina  the  ■atarial  faaturas  of  the  prc|aoaaJ  txanaaction,  includingt 

(1)  •  brief  auawry  of  the  tenw  of  tha  aociuiaitian  agrennt; 

(2)  a  daacription  of  tha  aecuritiaa  to  ba  laauad; 

(3)  tha  raaacns  tha  ragistxant  and  tha  oaqpaiv  being  aoqpiirad  are  prppoaing  tha  txamactlon; 

(4)  tha  faderal  inoona  tax  cansaqaanaas.  if  any,  to  tha  sacuri^  holdara  of  both  partiaa,  including 
atftraprlata  rafaranoea  to  Intamal  tavareia  Coda  aactiana;  and 


(5)    a  daacription  of  unf  Batarial  diffcranoae  hatiiaan  tha  ri^ita  of  aacurity  holder*  of  the  ccriw^ 
being  aoguirad  and  tha  rl^ita  of  a«»:i^  holdara  of  the  regiatxant. 

(b)    Fumirtt  a  tabulation  in  oolumar  form  ahcjwlng  the  axiating  an!  the  pro  fom  capitalisation. 

S.      Inftxnatlon  Jlbout  tha  Ragiatxant 

Provide  the  following  Inftxnation.  to  tha  axtant  applicable,  about  tha  i«gistranti 

(a)  if  the  ragiatxant  ia  an  open  and  nanaganant  invaatnwit  ooRfjany,  fumiah  the  informticn  required  by 
It«a  3.  4(a)  and  (b).  S.  6(a).   (c),   (d).   (e).   (f)  and  (g).  and  7  ttam^  »  of  ftacn  ti-lA  under  the  1940 
**» 

(b)  if  the  ragiatxant  ia  a  cloaad  and  wanagiMnt  investnont  ocnpany,  fianiah  th*  infocnatlan  required  by 
Itoaa  3.  «  thxou^  10.  and  12  throu^  19  of  Ftinn  N-2  under  the  1940  Act; 

(c)  if  th*  ragiatxant  i«  a  a^arat*  aooount  (a*  defined  in  Section  2(a)(37)  of  the  1940  Act)  offering  variable 
anuity  contFacts  Oiidt  are  raglstarad  tndar  the  1940  Act,  fumiih  tha  Infaraation  raquirad  by  Itans  2, 
4(a)  throu^  (c),  and  5  throu^  U  of  Fbra  H-3  unter  tha  1940  teti 

(d)  if  the  ragiatxant  is  a  aaall  businsss  invaataant  ocqpany  ragiatered  ondar  the  1940  Act,   fumiah  the 
infbrmtion  rKpiired  by  ItMB  1  thouc^  7,  9  throu^  13,  15(a),  16,  19.  20,  and  21  of  PGim  N-5  under  the 
1940  Act; 

Cs)    a  BtatMnt  that  the  registrant  la  adE>j*et  to  the  infamatioMl  raquir— nts  of  the  Exchange  Act  and  in 
acoordanoe  th*ra*d.th  filea  npocta  and  other  infacnatlan  *#ith  tha  Securitiea  and  Exchange  Ccnrdaaion; 

(f )    a  atataMRt  that  pcaacy  ■aterial.  xaixvta  (and  Mherc  registrant  ia  aubject  to  Regulation  14A  or  14C 

of  thaExchange  Act.  proxy  and  infonation  atatawnts)  and  other  infbrBation  filed  by  the  regiatrant  can 
be  in^MCtad  and  ocpied  at  tha  piJt>lic  referanoe  fadlitiea  aaintainad  by  the  Ocnoiaaion  in  MUhington 
D.C..  and  at  certain  of  its  Ragional  Officas.  stating  tha  current  addraaa  of  each  facility  [aee  17  cnt 
200.11(b)  and  200.80(c)(1)],  and  that  ooplas  of  auch  material  can  be  obtained  fxran  the  Public  Reference 
Branch,  Office  of  OonauMr  Affairs  and  Infbcnatlon  Servloaa.  Securities  anS  Exaianae  Comniaaion, 
tkahingtcn.  D.C.  20549  at  preacribad  rates. 


6.       InfoHMtion  About  ths  Oo^iany  Being  Aoquixad 

Infanaation  about  the  oonfauny  being  aoguirad  shall  be  provided 

(a)     if  the  oo^pany  being  aoqpiirad  ia  a  aBnagmant  investsaent  acmpaiv  registsred  under  the  1940  Act  or  a 
buaineaa  dev<alO[nBnt  actqpaiy  aa  defined  by  Section  2(a)(4e)  of  tha  1940  Acti 


foUCMSt 
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(i)    th«  Infotwtion  that  would  b«  zwqulnd  ty  ixt 
ocntmny  bBlng  aexfiixmA  Muns  baing  rvglMM^, 


5  anl  8  of  this 


as  if  McuritiM  of  the 


"«l«ir«««trS  lnrtr«IS?^f^i^cJSi^lS?T^^^  ^  •coortano.  with  0» 

th.  i«„p«:tu.  of  th*  •oquikl  OoSSmS  S.^sSSir^m^^'^T',*'^"^  both  .  copy  of 
to  that  SKXMfmctm.)    ^*^^  «m^«V  ma  tn«  stataont  of  Additional  Inftarwation  with  tMpact 

*"  S^^^I^^JTSSir^a^ScilSSiS.'^^ 

•tat.  th.  currirt  -Mr^Tof^uSTIi^UUy^S^  2L^  ^?"^°"  in  tteAington.  D.C..  and 
th.  PJBUc  l«.f««o.  BxancT  SSc.  rf  SlJ^  I^  ^^  !!  f  Z^  -t«rial  oan  be  obtain«S  fn» 

•ONlwd  o«  to.  i«p«:tidS^'S!aI!S?*~^  infbmation  oono«ning  th.  ooipanyr  beix,g 

I  ty  It«  17(a)  of  tan  fr^  unteth.  193?;^^^  iJf  ^^         infbtmtion  that  voxld  b.  «quir«l 

(d)     if  th.  company  baing  aoi]uix«d  i.  not  ngiMnwl  mdu^  th.  1940  Act  and  i.  »«  -*,4-^  *    ^,.    .. 

,  raquimwit.  of  .ith«r  SKtlon  13(ai  »  n/^i^^wTi^T  Z^  ^  anfl  ia  not  M*>JMt  to  th.  reporting 
J*-!"-*  (to.  by  thS^oSSrinclSdiSS  JLfi  S^#i?^  w'.'"'?^  "  *^*'  '*-°-iPticn  of.^i.    ^ 


It«a  7.      Voting  Infonaatian 

(c)   > -11UC.  to  th.  l,*:„_tl«  o^«  to  ,,  p...,,^  ,.,  ^  ,^,  .,„    ,^^_ 

I"    S:  JS^St"  "'"'"'» ''-'°' ''*-^  "»  t"  ">  «°-'*-«»3  o*  Risuutico  1«  ,»te 

Inatnictldrl 


tL 
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tJM  iaforaBtion  a»U«d  for  by  Itmm  5<«) 
lA  undw  tiM  1934  Act  Aoufc  taotii  th* 


<b) 


(3) 


(4)    with  ra^wct  to  both  th*  ragistzvit  and  th*  ociqpany  being  aoqulrad: 
(i) 


of  SOMdul*  14A  [17  CTK  240.14a-101]  of  Ragulatlon 
•nd  ttta  ouwyy  baing  aoquirad; 


tha  nana  and  addraaa  of  aadt  paraan  «*x>  acntzola  aithar  party  to  tha  tranaactian  and  explain 
tha  affact  of  that  control  on  tha  voting  ri^^ita  of  othar  aacurity  holdara.     Aa  to  aac»i  oontzol 
parson,  atafta  tha  paroantaga  a£  tha  wtiMg  aacaritiaa  OMiad  or  ary  othar  basia  of  ocantrol. 
If  tha  oontrol  paraan  ia  a  ii^aiiy.  gtwa  tha  atate  or  othar  aovereiTi  poMvr  jnter  the  Iowa  of 
which  it  ia  organized.     Liat  all  paranta  of  tha  control  person. 


Inatrttctiom      ftar 


of  ■*^|Ta<j't<i  (e)<4)(ij,  'ocotzol"  Aall  aaan  (I)  tha  baneftcial  ownership, 
aithar  diractly  or  thrai^  amm  or  hoc*  oontiQlliad  oaiyniaa,  of  Hora  than  2S  percent  of  the 
>nting  aacuritiaa  of  a  oovaDr:  (2)  tha  artainrtaag— it  or  aaaertion  by  either  the  ocntrolled 
or  aaatrQUlag  f^rtjf  at  tha  agifanna  of  eoottolr  or  (3)  an  adjudiGation  tndar  Section  2(a)(9) 
of  tha  1940  Act  ElS  U.S.C.  80a-3U)(9)].  whicii  hw 


final,  that  control  axiata. 

(ii)     tha  rana,  addraaa  and  paroantaga  of  cwnarahip  of  each  paraon  ««»  owns  of  record  or  ia  loiown 
by  aithar  party  to  the  tranaaction  to  own  of  record  or  beneficially  5  percent  or  nore  of  ary 
daaa  of  aithar  park's  outstanding  equity  aacuritiaa. 

Inatructionet     1.  The  percent agee  are  to  be  calculated  on  the  baaia  of  tha  wount  of  aacuritiaa  outatanding. 


2.  Indioata,  aa  Car  as  pnactloabLa, 
upon  ocfiaii—llaa  of  tha 


dw 


of  ragiatrant'a  aharas  to  browned  by  au<^ 
transaction  on  tha  basis  of  praeent  holdings  and 


3.  If  to  the  loxjwledge  of  aithar  party  to  the  transaction  or  any  principal  unterwriter  of  their  aecu- 
S  peroant  cr  aora  of  mv  claas  of  aotiag  ssooritlae  of  either  party  are  or  will  be  held 

tjact  to  any  wotisg  trust  or  othsr  siailar  ajrisiaiiL,  this  feet  laist  be  disclosed. 

4.  Indicate  whether  tha  sscuritiaa  are 
banaficially  only,  and  *aw  tha 


owned  both  of  record  and  beneficially,  or  cf  raoord  only,  <x 
OMned  in 


(iil)  •atataaent  of  all  sqpiity  sscuritiaa  of  tha  zagistzant,  OMnad  toy  all  officers,  directors  and 
aaiijers  of  the  advisory  board  of  the  registrant  aa  a  graii>,  without  naming  than.     In  any 
«itere  the  mmamA  nmuii  toy  diractflcs  and  offteaia  as  a  groi^  is  lass  e»r.  1  fazoent  of  the 
«o  that  affiaet  ia  aufficiant. 


8.  Zntsrast  of  Oartaia 

(a)  Dascrilie  briefly  any  material  interest,  direct  or  indirsct,  by  security  holdings  or  oewrwise,  of  any 
affiliated  person  of  the  registrant  in  the  proposed  transaction. 

Instzuctioni  Ihis  Itaa  ahall  not  afgly  to  mv  Intasaat  adaliig  fkos  tha  OMnenMp  of  sscuriUea  of  the  registrant 
%*iara  the  sscurity  holder  raoaivss  no  sxtra  or  spscial  benefit  not  shared  on  a  pro  rata  baaia  by  all 
other  holdazB  of  tha  aaas  cLms. 

(b)  If  afqr  •'pmrt  nansd  in  the  registration  stataaant  aa  having  prepared  or  certified  any  part  thereof  (or 
naaad  as  having  praparad  or  oartifiad  a  report  or  «alaatian  foe  oaa  in  oamection  with  the  registration 
atataaant).  or  counael  for  the  registrant,  imSerwritcrs  or  aeUing  eecurity  holders  nvied  in  the  pro^)ec- 
tus  as  haviag  gLmn  an  ^intoa  i^an  the  validity  of  tSie  sscarttiss  being  registered  or  upon  other  legal 
aattars  in  oonnecticn  with  the  zagistzation  or  offering  of  such  securitiee,  waa  aiployiid  for  each  puipoae 
en  a  oontingant  basis,  or  at  tha  tine  of  euch  preparation,  certification  or  opinion,  ex.-  at  any  tina 
thereafter  thzou^  ti»  data  of  affsctiwaness  of  ths  zagistzation  stataaant  to  %*tiai  •mix  preparaUon. 
oertifiaaticn.  or  fffinina  xalatas.  had.  «v  is  to  zaosise  in  oonnectlan  with  tike  oftaring,  a  siAstantial 
littsrast,  direct  ac  indirect,  in  ths  rsgistrant  or  was  connected  vrith  the  ragiatrant.  nanaging  underwriter 
(or  any  principal  underwriter,  if  there  are  no  nanaging  knder>n:iters).  voting  trustee,  director,  officer, 
or  e^ilcyae.  fuzxUah  a  tarlaf  stataaant  of  ths  native  of  eudi  contingent  basis,  intareet.  or  oamection. 

^"trutxiona;  1.  ihs  intsreet  of  an  mxpmrt   (other  than  an  aooountant)  or  couiMel  will  not  be  deaaed  aubstantial  and 
DMd  not  be  diaclossd  if  the  interest,  including  the  fair  aazket  value  of  all  a-icuritiea  of  the 
registrant  omad,  zacsaivad  and  to  be  received,  or  abject  to  cptions.  «Arrants  or  ric^ta  received 
or  to  be  raoeivad  toy  the  expert  or  oounsel  does  not  exceed  $50,000.  Fbr  purpoeea  of  thia  instruc- 
ticn,  the  tarn  "aiqiart''  <x  cxxinael  includes  the  fina,  oozporaticn,  partnership  or  other  entity, 
if  tnf   ty  «diid)  ths  vqiert  or  couneel  is  aiplaysd  or  of  which  he  ia  a  wmber  or  of  oounsel  to, 
andall  attomsya  in  tha  case  of  cxuisel,  and  all  nonclczioal  peraonnel  in  the  case  of  naaad 
aqperts,  participating  in  ths  natter  on  behalf  of  the  firm,  cxsporation,  partnership  or  entity. 
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2.  Acaar.tantM  providing  •  xwport  on  th*  finmdal  •tatments    nrM...ii.i  ^  '< 

qualifying  int«r«sta.  wgaraing  T>aUfic«tion  of  Aoocuntants-  ^MOi  diacuMM  dia- 


It«i  9.      MUtional  Information  RK]uirad  fbr  Raoffteing  toy 


toba  UMeiwritaKs 


If  any  of  the  aacuriUaa  ara  to  ba  raoffarad  to  tha  n*>Uc  Iw  mxv  oaran  i«»  «.  '-       -  ^  w_ 
(•)    «ha  nana  of  aadi  aacurity  holdar; 


toba 
of  tlM 


iatlw 


WRTBt       IOTOIWOT<W  REOnRH)  IH  A  SDOBBir  or  JtfJOmcWU.  DTOMO^ 
Ztan  1«>.    Otwar  Parga 

(•)    •»»  «taida  oow  paga  i.  ra,uir«l  to  contain  tha  «olloirtng  infbnmion, 
(i)        tha  ragiatxant'a  mom; 

^^*      ?-?**!■"*  *  •t«ta«anta  (A)  that  tha  StatMant  of  Additicnal  Znft»«kl».  l.  ^ 


«nd  (C)  froB  ««n  a  ofy  of  tha  prcapactua  a^  ba  obtainad 


oon  junction  with  tha 


^f*  SIJ^  SSSSSTl^ ''^^  **- ^'-^--^  "^ '^^^ 


(Iv)      tha  data  of  tha  Stat««nt  of  AMitional  Infixnation. 


(b)    1»»  oovar  paga  aay  includa  other  infbnwUon 
*>M  not,  either  by  ita  nature,  quantity,  or 

Iniorruatian. 

XtMB  11.    Table  of  Contanta 

Setfcrth  under  appropriate  oaptiona  (and  aid>-CBpticn8 


*^  *^  f**"*".**  ""^  *»»^  •«*»  •dditional  InfbnBtioi 
■'~^'"  <K  praaantatlon,  i^wde  underatanling  of  raquixvd 


)  •  liat  of  the  oontanta  of 


inic^  ^.is^Zi^.^^^^-^,;:^^^^  t.1S.S,^LS2S: 


in  the 


It«<  12.    AddiUonal  Infbnnation  «faout  the  Ragiatrant 


(a)     If  the  ragiatxant  ia 


•n  cpen-end 


or  X 


Itana  10  thrai^  23  of  Fom  W-IA  under  the  1940  Act 

*'^  s^'srsTinSuS."  """^  ""-^--^  ^™-^ 

Itm  13.    Additional  InfbciBatlon  about  the  Onfiany  Being  Aa]uixad 


invaetamt  aa|iany,  ftimiah  tha  infonBticn 


of  Additional 


raguixad  by 


15  thmi;^  23  of  taoa  S-3,  m  ^fOicable. 
oo^pany*  no  apadfic  inftanatian  «tx3ut  tiw 


If  the  t««eactiQ„  will  be  aub«ltt«3  to  the  aacurity  holder,  of  the  ragiatr^it  fcr 


(a)    if  the 


anpcoml  or 


S:n2^n  SSr'.i'JS  2r!:^j-!:?r?? »"??«-« c-i-^.  «»-*  o-  i,*«ti3. 


sr^^^r-'L^ss."  -  « ^^~^^?i^"^s?:s-°rT«' 


Act  or  Itna  15  throuctt 


(b)    if  the 


«a*an/  being  ao^iizad  ia  not  m  op«>-and 
he  ooqpany  need  be  included. 


aboit  the  ooqpany 


invaatiMnt  oaqpany,  no  apadfic  infbcmtion 
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XtM  M.      FimncUI 


»««««fco«  *^»*^'  latomifciai  Aall  oantain  tlw  flnancial  atatOTenta  and  atfiaikaaa  of  tha 
p«rlodB  apaclflad  in  Artlela  3  of  Hagulatlon  S-X  [17  CPR  210.«1  at  a«.J  «  ^wj  tor  tna 


1. 


tha  following  ._ 
tha  ragiatsatioM 


(1)    tha 


of  any  wbaidiaiy  Oiitih  ia  not  a  aa  jori^^owiad  atteidiary;  and 


(ii)  tha  following  aettadulaa  in  airport  of  tha 
Sdiadula  XU  U7  OK  210.12-14];  wA  W 


raoant  toalanoa  Aaati  (A)  ooltam  c 
SV  tl7  cm  210.12-031;  vA 


■  of 


Oof 


2. 


?*.'*^.^P'—  ^^~"^^  •^•**~n^  raqulraa  by  Rula  11-01  of  Ragulatioo  Wt  a7  C»  aiO-U-on 
°— ^"**»  nf^"«"»  4*  tha  aat  avat  mlna  of  «»  ooR^wr  »>«lo9  •oauirad  toa  not  awiaa]^ 

data  within  thir^  day*  prior  to  tha  teta  of  fUing  of  «iia  zagiatration  atat  ^»«'*«» 


FMO*  C.       OmBR  aVGRMTQN 


15.     Xndaanifioation 

f^^^^^HT^  •"!?■  5  "y.<"«J»ct>  •rrangwnt  or  atatuta  under  WhiA  any  diractor.  offioar.  unlaiwritar 
SL^liSSLnr^^  **!L5??^'^'^^lff!~~»  *  i«»««ifi«J  in  airy  ««n.rX,ain«:  ar^  SSS^y^SST 

^"^""^^^  ^'TS^'r^*^  ^r^^  *^  ragiatr^rt:  rtoild  t^  not*  of  tha  proviaiona  of  Rulaa  «fil(c)  [17 

Itan  16.    Eaatibita 

SJbJacttoOia  rulaa  oi  inoorpotaUon  ty  rafaranoa.  giva  a  llat  of  all  aihibita  fUad  aa  part  of  tha  ragiatia- 
Bdtifaitai 

(1)  ai»i«  of  tha  Aartar  of  tha  lagiatwA  •  now  in  affaet; 

(2)  o(9iaa  of  tha  aziatlng  bylaua  or  oorra^xnling  inatnananta  of  tha  ragiatrant; 

af factlng  nora  than  5  paroant  of  any  claaa  of  a^iity  — ^ririna  of 


(3)     oopiaa  of  an/  voting  truat 
tha  ragiatrant; 


(4)     oopiaa  of  tha 


of  ao^iiaition.  racsrganizatlon.  aargar,  liquidatioi  anl  any 
defining  tZ  SjS  2  SSiS^S.*'^^'^^^**'  ^^""^  °=P^-  °^  ^"^  "-tituant 


to  it; 


(5) 


(6)     oopiaa  of  all  invaataent  adviaory  oontracta  relating  to  the  nanagwant  of  the  aaeata  of  the  xagiatrMt; 

"*    STSaSnfc^l^^  T^  ^^*^^^<y  °°"tract  b««.an  tha  tagiatnmt  ««3  a  principal  urxlervriter. 
•na  apadaana  or  oopiaa  of  all  agraananta  batwaen  principal  tndarwritara  and  daalara; 

^**    S?^°L!!ii  ^°!!f  ^.^^^^^^  -haring.  penaion  or  other  aindlar  oontracta  or  arrangnanta  wholly  or  partly 

Sv^^tSU'L^tfifT*^  *  *'^^'*»  **  *•  '•Si"'™*  in  thair  capacit7-iudh?^Pumiih  f  iSS^ 
ahly  detailed  daecnption  of  any  plan  that  ia  not  aet  forth  in  a  forwd  docwnt;  iaaa«»- 

'*'     S^rs*?  1L!??^Sy"^"    'IW^  tnt^  oontx«:t.  «Jer  Jtection  17tn  of  th.  1940  Act 

S  iS^LSS;}  -^ti-  «J  1«il*r  in>.»t«nta  of  the  ragiatx^.  Including  the  acAedul. 

^"'  2?^°1^2LS!I  !?^  *^  *^  ragiatrant  paauant  to  Rule  121^1  «Jar  the  1940  Act  [17  cni  270.12b-l] 
•nd  any  agraaomta  with  any  peraon  raUting  to  ii^laraantaUon  of  the  plan; 
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tzi:)» 


wbetkcr  thr>y  will. 


fiPOQ  tflV  llltAl'UBt 

in  tte- 


at  aoun»«l  as  to  th«  legality  of  th*  ■f-aiArtJM  being  raglsterad, 
■old,  ba  legally  iasuad,  fully  {Aid  anf  non-aaaaaaablar 


to  thair 
Sarvica^ 


ar*  !■  Haw  at  mt  opinion,  a  copy  of  tfw  re^wsvie  ruling 
ta»  111  I  ai  a  aai  oans«qi>ancea  to  aharAoldars  diacuaaad 


(13^  ocpiaa^aC  all 
«oba 


(14)  oopiaa  of  hi 

tha  r«,'stratian  atataRHnt  and. 


ooRtracta  of  tSia  ragiatzant  not  laadiB  in  tha  onUnazy  oouraa  of  taaaina—  y^ttA 
in  «*iola  or  in  part  oa  or  aftar  X3m  dbta  of  filing  tha  ragietzation  atatanant; 

a  or  foXiiigVr  anC  luwili  to  their  uee  raU«ft  oa.  i 
ttr  Sactlen.  7  oC  th»  1933  Act  [15  U.S.C.  77g]; 


(IS)  all  financial  atatanwita  onittel  purauanfc  ta 


(16)  manually  e^yad  eefiee  of  any  powar  of:  attomiy  purauant  to  «tiich  the 
to  the  regiatzation  a«atanant;  and 


of  any  peiauii  hoa  been  aigned 


(17)  any  additional  i^ihita  Whidt  tha 


«**  to  HV*. 


Inatzuctioni  Subject  to  the  zulea  an  incBKBera»irai  by  rafeoanoe,  the  aAubita  *all  be  filed  a»  part  of  the 
regiatration  atatarKnt.     Ejfcibits  ahall.  be  appropriately  lettered  or  nariaered  fbr  ujiiMuient 
re^erenee.     BtfiAtite  inootporated  by  ueferanoe  laay  bear  the  deaignation  givan  ia  a'  paawiUMa  filing. 
ai*iib*ts  m  incorporated  ty  refezanoa,  the  raftaance  ahall  be  nade  in  ttie  liek  at  eaASbat* 


Itaai  13.     Undertaking 

(1)     rtm  uiJfaait^Md  zagiatzant  agreea  that  Bclor  to  aiy  putalic  reo££«cing  of  tfte  eeeuritiee  ragieterad  tteou^ 
the  uae  of  a  rnmcf^'f^  whidi  ia  »  part,  of  thie  ragiatzatioti.  atatonent  by  any  pavaoi  as  party  i*k>  ia 
iliMiMil  «o  be  an  mterMritar  within  the  aaaning  of  Rile  145(c)  of  the  aeiaiiMlee  Aet  iXt  Om  2Xt^4BcJ. 
tha  zaof faring  piua|i  liM  will  oontain  the  infumaticn  caUad  for  ty  the  t^gUaitim  narj^atmrinn  tam 
for  reof  f aringa  by  peractw  WKo  nay  be  dawned  underwriter*,  i&  adiitian  to  the  infarnatiai  called  for  by 
thr  other  itOT»  of  the  applicsabla  foci*. 

(21    Iha  undaraigied  ragUtrant  agree*  thafc  ewcy  rroaperfna  tfiat  ia  filed  under  pivaqrapk  (1{  ^JK/m^wUl  tta 

filed  aa  a  part  of  an  awananant  tA  th*  ragj:etratidn.  atat— n»  and  will  noe  be  oead  mtil  tke  iHaadeaM. 
ie  effective,  airf  that.   In  deterrainin»  aiqr  liability  under  the  1933  Act,  eaA  poat-eff active  aiuH*4«ent 
tftall  be  desned  to  be  a  new  ra^Latratlan  atatanient  for  the  aecuritlea  of £ared  therein,  and  the  offering 
of  tha  aanirtrliea  afc  that  tine  ihall  be  deaned  to  be  the  initial  bona  fide  offering  of  then. 


A»  requfired-  by  tJie  SacaricieB  tet  of  1M3,  th^  lagiatratioo.  atataMnt.  kaa  baeo.  aigned  on  bAalf  of  the  regiatzant,  in 


the  City  of 


and  State  of 


,  en  tlie- 


day 


,  » 


Regiatzant > 


Byr  ( 


and  Tttlay 


As  required  by  the- 
caaacxt^ea  anft  oe  tite 


Ac*  of  1933,  tMe  xagiatratian 


baa  been,  aigned  by  tlw  ftiJading^  i 


in  tiie 


SiTtatuns 


Tit let 


Dwbas 


-  n  - 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  430. 436,  and  442 

IDocfc«tNo.85N-0301] 

Antibiotic  Drugs;  Ceftazidime 
Pentahydrate  for  Injection 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  antibiotic  drug,  ceftazidime 
pentahydrate  for  injection.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efficacy. 

DATES:  Effective  November  25, 1985; 
comments,  notice  of  participation,  and 
request  for  hearing  by  December  26, 
1985;  data,  information,  and  analyses  to 
justify  a  hearing  by  January  24, 1986. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Joan  M.  Eckert.  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4290. 
SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  antibiotic  drug, 
ceftazidime  pentahydrate  for  injection. 
The  agency  has  concluded  that  the  data 
supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  used  as  directed  in  the 
labeling  and  that  the  regulations  should 
be  amended  in  Parts  430,  436,  and  442 
(21  CFR  Parts  430.  436,  and  442)  to 
provide  for  the  inclusion  of  accepted 
standards  for  the  product. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  (April  26, 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


Submitting  Comments  and  Filing 
Objections 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  regulation  is  not  controversial  and 
the  applicant  has  been  given  a  prior 
opportunity  to  comment  on  the 
monograph  set  out  in  the  regulation,  and 
because  when  effective  this  regulation 
provides  notice  of  accepted  standards, 
notice  and  comment  procedure  and 
delayed  effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  regulation,  therefore,  is 
effective  November  25, 1985.  However, 
interested  persons  may,  on  or  before 
December  26, 1985,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  December  26, 1985,  a  written 
notice  of  participation  and  request  for 
hearing  and  (2)  on  or  before  January  24, 
1986,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identiffed  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 


comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure;  Antibiotics. 

21  CFR  Part  436 

Antibiotics. 

21  CFR  Part  442 

Antibiotics,  Cepha. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  430,  436.  and 
442  are  amended  as  follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  The  authority  citation  for  21  CFR 
Part  430  continues  to  read  as  follows: 

Authority:  Sees.  507.  701(a),  59  Stat.  463  as 
amended.  52  Stat.  1055  (21  U.S.C.  357,  371(a)); 
21  CFR  5.10. 

2.  Pari  430  is  amended: 

a.  In  §  430.5  by  adding  new 
paragraphs  (a)(86)  and  (b){88)  to  read  as 
follows: 

9  430.5    Definitions  of  master  and  working 
stamlards. 

(a)  *  *  * 

(86)  Ceftazidime.  The  term 
"ceftazidime  master  standard"  means  a 
specific  lot  of  ceftazidime  that  is 
designated  by  the  Commissioner  as  the 
standard  of  comparison  in  determining 
the  potency  of  the  ceftazidime  working 
standard. 

(b)  *  *  • 

(88)  Ceftazidime.  The  term 
"ceftazidime  working  standard"  means 
a  specific  lot  of  a  homogeneous 
preparation  of  ceftazidime. 

b.  In  §  430.6  by  adding  new  paragraph 
(b)(88)  to  read  as  follows: 

§  430.6    Definitions  of  the  terms  "unit"  and 
"microgram"  as  applied  to  antibiotic 
sut>stances. 

***** 

(b)*  *  * 

(88)  Ceftazidime.  The  term 
"microgram"  applied  to  ceftazidime 
means  the  ceftazidime  activity  (potency) 
contained  in  1.1834  micrograms  of  the 
ceftazidime  master  standard. 
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PART  436— TESCS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

3.  The  authority  citation  for  21  CFR 
Part  436  continues  to  read  as  follows: 

Aulfiorily:  Sec.  507,  59  Stat  463  as 
amended  (21  U.S.C.  357J;  21  CFR  5.10. 

4.  Part  436  is  amended: 

a.  In  §  43&20  by  adding  new 
paragraph  (d)(8)  to  read  as  follows: 

§436.20    Stmiity  test  metttods  and 
procedures. 


(8)  Diluting  fluid  H.  To  each  liter  of 
diluting  fluid  A  add  10  grams  of  sodium 
bicarbonate  beSore  slecilization. 


b.  In  f  43S  31  by  adtfing  new 
paragra-ph  fbjftS)  ta  rend' a«  fbffoiwsr 


§«M.3l 
bi« 


(br 


U\ 


(15):  Diluent  15  (pycogen-free  sodtum 
carbonate  solutfeni:  Dissolve  9.9  grams 
of  anhydrous  pyrogen-free  sodium 
carbonate  (prepared  as  directed  in 
paragraph  (a)(5)  of  this  section)  in  1.000 
milliliter*  of  pyrogen-freei  distilled 
'  water  (dilnent  \\.  Pyr«gen-free  sodium 
carbonate  solution  ■Mcts<the 
requirements  for  the  absence:  of 
pyrogens  as  described  m  S  43R.32(a)(3) 
when  IjQ  milliliter  per  kilogram  is 
administfered  as  described  in 
§  436.32(a)(2). 

c.  In  {  436.32  by  adding  new 
paragsaph  ^)  to  cead  as.  foDowc 

§436.32    Pyrogen  test. 

***** 

(i)  Methods.  Proceed  as  dTrected  in 
paragraph  Cal  of  this  sectioir.  except 
dilute  sampte  with  pyrogen-free  sodium 
carbonate  solution  (diluent  15). 

d.  In  S  436.200  by  adding  new 
paragraph  (h)  to  read  as  follows: 

§  436.200    Loss  on  drying. 

***** 

i^hiethod^.  Proceed  as  directed  in 
paragraph  (a)  of  this  section,  except 
transfer  approxknalely  300  milligrams  of 
the  sample  to  a  tared  weighing  bottle 
equipped  with  a  ground-glass  stopper, 
dry  the  sample  at  a  temperature  of  25  'C 
and  a  pressure  of  5  millimeters  of 
mercury  or  \ess  for  4  hours,  and  then  dry 
the  sample  at  a  temperature  of  100  *C 
and"  a  pressure  of  5  miffimeters  of 
mercury  or  less  for  3  atMitroiial  hours. 

e;  By  adtfing  new  f  436.35»  to-  read  as 
follows: 


§  #^6".35w    Nigii^peTTOVf iiance  llQiitu 
chromatographic  assay  for  ceftazidfciw. 

(a)  fguipaifi/2/.  A  suitable  high- 
performance  liquid  rTimmatirTiOTaph 
equipped  with: 

(1)  A  suitaWe  deteetfen  sTstem 
specified  m  the  wenwgfapli  fsF  the  dhig 
being  tested; 

(2)  A  stntabie  recnsdiB^dBvixxaCat 
least  2&«eBtineter  deflestiaB; 

(3)  A  suitable  chromatographic  data 
managing  system;  and 

(4)  An  analytical  cotunuu  3  to  30 
centimeters  long,  packed  with  a  materiaF 
as  defined  in  the  monograph  for  lire  drug 
being  tested;  and  if  specified  in  that 
monogra^,  the  mlet  of  Ihw  colnmiF  may 
be  cennected  te  a  guard  eofaHnii,  3  to  S 
centinietess.  in  krn^fa^  padted  with  tfa« 
same  maleriat  of  4>  to  6tt  naujuuijeluLs 
pseticle  size. 

()i\Pfoeedui<e:  Perfarra  the  assay  and 
caleulate  tfae  drug,  content  using  the 
tempeiatuFe,  tntiuraeotalt  caadkieas, 
flow  rate,  and  calculations  specified  in 
the  monograph  for  the  drug  being^  tested. 
Use  a  detector  sensitivity  setting  that 
gives  a  peak  height  for  the  working 
standard  that  is  at  least  50  percent  of 
scafe  with  typical  chart  speed  of  not  less 
than  2.5  HriHhneters  per  minste.  Use  tfre 
equipment  described  hr  jjaragj^ph  fa  J  of 
this  seefkm.  Use  the-  reagents,  Ww^cing- 
standard  sofutlon,  and  sample  sofuttow 
descpjbed  in  tfie  menogFapli  for  the  drag 
being  tested.  EqwHibrate  andesnditieff 
the  calams  by  passage  of 'KttvTSTiffd 
vohimes  of  nobde  p^nse-  followed  by 
five  replisaie  tniections  of  the  sane 
vobme  (betweea  M  and  20  nricrateer^ 
of  the  working:  standard  aoAuiieniaF  difr 
system  asitabiHty  test,  ^ttow  Kt 
opevatiag  time  sufficienliy  laag  to  obtaiit 
satisfactory  separation  and  elutiso  of 
the  expected  compsieatfi  after  eada 
injectioa.  Record  the  peek  respoasea 
and  c^culate  tbe  prescribed  system 
suitability  requirements,  described  for 
the  system  suitability  test  in.  paragraph 
(c)r  of  this  section. 

(c)  System  suitability  test  Select  the 
system  suitability  requirements 
specified  in  the  monograph  lor  the  drug 
being  tested.  Then,  using  the  equipment 
aitd  procedtire  described  in  this  section, 
test  the  chromattTgraphic  system  fcr 
assay  as  foflows: 

(1)  Tailing  factor.  Calculate  the  taifing 
factor  (77,  from  (^stances  measured 
along  the  horizontal  hoe  at  5  pexcent  of 
the  peak  height  above  the  basebne,  as 
follows; 


r  = 


V 


lVo.M= Width  of  peak  at  5  percent  height:  and 
/=ITorfzontar  distanca  from  point  of  ascent  to 

a  point  coincident  with  maximum  peak 

hei^. 

(2)  Efficiency  of  tbe  column.  Calculate 
tbemihrf  of  theoretfeai  ptatea  fen}  of 
the  column  as  follows: 


ij  =-5.545 


where: 

n^ESieiency,  aftnvmber  of  tlwareticitt  piaSes 

{orcoluflfui; 
(k  =  Ret«nlion  time  of  aelute;  aad 
(vv=Peak  wid^at  Itail-iwight. 

(3 J  Resohttioir.  Calcufate  the 
resolMfon  [FFfai  fijffows: 


R  = 


whan: 

tRj = RetantioB.  time  of  »  salute  eluUng;  after 
4^  is  lai^ger  tkan  tu): 

tKi = RetentioB  time  of  any  solute; 

iv,= Width  of  peak  at  baseline  measucedby 
extrapolating  the  relatively  atiaight  sides 
to  the  baseliae  of  any  solute:  and 

iv,P=  Width  of  peak  at  baseline  measured  by 
extrapolating  ttre  relatfreJy  straight  sides 
to  the  baseline  of  any  solute  ehittng  after 
f. 

(4)  Coefficient  of  vmiatioxt  (relative 
standard  deviatioa)^  Calcutats  tbe 
coefficient  of  variatioa  (S»  in.peicaat]  aa 
follows: 


N 


^R-m 


ff-l 


where: 

X  is  the  mean  of  N  ifldividual  measurements 
ofXi. 

If  the  complete  operating  system  meets 
the  system  suitability  requirements  of 
the  monograph  for  the  drug  being  tested, 
proceed  as  described  in  paragraph  (b)  of 
this  section,  except  alternate  injectioas 
of  the  working  standard  solution.  «ndi 
injections  of  the  sample  soltrfion. 

f.  By  adding  new  9  436  J57  to  read  as 
follofws: 


where: 


48398      Federal  Register  /  Vol.  50.  No.  227  /  Monday.  November  25.  1985  /  Rules  and  Regulations 


§436.357    Atomic  absorption  t«st  for 
sodium  cartKNiats  content  of  ceftazidime 
pentahydrate  for  injectioa 

(a)  Equipment.  A  suitable  atomic 
absorbance  spectrophotometer  equipped 
with: 

(1)  A  suitable  sodium  hollow-cathode 
discharge  lamp; 

(2)  An  oxidizing  air-acetylene  flame: 

(3)  A  nebulizer-burner  system; 

(4)  An  optical  dispersing  device 
capable  of  isolating  a  resonance  line  of 
sodium  from  other  wavelengths 
produced  by  the  emission  source;  and 

(5)  A  suitable  radiation  detector. 

(b)  Ionization  buffer.  Dissolve  and 
dilute  19.07  grams  of  potassium  chloride 
in  distilled  water  to  1,000  milliliters. 

(c)  Preparation  of  reference  standard 
and  sample  solutions— [1]  Reference 
standard  solution.  Accurately  weigh 
approximately  140  milligrams  of  sodium 
chloride,  which  has  been  previously 
dried  for  40  to  50  minutes  at  a 
temperature  of  500  to  650  'C.  Dissolve 
and  dilute  with  sufficient  distilled  water 
to  obtain  a  stock  solution  containing  5.5 
micrograms  of  sodium  per  milliliter.  Mix 
10  milliliters  of  the  stock  solution  with 
10  milliliters  of  ionization  buffer  and 
dilute  the  mixture  with  distilled  water  to 
obtain  a  solution  containing  0.55 
microgram  of  sodium  per  milliliter. 

(2)  Sample  solution.  Dilute  the  stock 
sample  solution,  prepared  as  directed  in 
§  442.216(b){l)(i)(o)  of  this  chapter,  with 
distilled  water  to  obtain  a  solution 
containing  5.5  micrograms  of  sodium  per 
milliliter  (estimated).  Mix  10  milliliters 
of  this  solution  with  10  milliliters  of 
ionization  buffer  and  dilute  the  mixture 
with  distilled  wate^:  to  obtain  a  solution 
containing  0.55  microgram  of  sodium  per 
milliliter  (estimated). 

(3)  Procedure.  Determine  the  atomic 
absorbance  of  the  reference  standard 
and  sample  solutions  at  a  wavelength  of 
589  nanometers,  using  the  atomic 
absorbance  spectrophotometer  and  a 
reagent  blank  prepared  by  diluting  10 
milliliters  of  ionization  buffer  to  100 
milliliters  with  distilled  water. 

(d)  Calculations.  Calculate  the  percent 
sodium  carbonate  (S)  as  follows: 

Percent  i4.X  ft  X  2.304 

sodium      = 

ca  rbonate         -4,  x  C«  X 10 


where: 

A«  =  Absorbance  of  sodium  in  the  sample 

solution: 
A.  =  Absorbance  of  sodium  in  the  reference 

staitdard  solution: 
Pi  =  Sodium  concentration  in  the  reference 

standard  solution  in  micrograms  per 

milliliter  and 
C,  =  Milligrams  of  sample  per  milliliter  of 
*  sample  solution. 


g.  By  adding  new  S  436.358  to  read  as 
follows: 

§436.358    High-performance  Hquid 
ctiromatographlc  assay  for  pyridine. 

(a)  Equipment.  A  suitable  high- 
performance  liquid  chromatograph 
equipped  with: 

(1)  A  suitable  detection  system 
specified  in  the  monograph  for  the  drug 
being  tested; 

(2)  A  suitable  recording  device  of  at 
least  25-centimeter  deflection; 

(3)  A  suitable  chromatographic  data 
managing  system;  and 

(4)  An  analytical  column.  15  to  25 
centimeters  long,  packed  with  a  material 
as  defined  in  the  monograph  for  the  drug 
being  tested;  and  if  specified  in  that 
monograph,  the  inlet  of  this  column  may 
be  connected  to  a  guard  column,  3  to  5 
centimeters  in  length,  packed  with  the 
same  material  of  40  to  60  micrometers 
particle  size. 

(b)  Procedure.  Perform  the  assay  and 
calculate  the  pyridine  content  using  the 
temperature,  instrumental  conditions, 
flow  rate,  and  calculations  specified  in 
the  monograph  for  the  drug  being  tested. 
Use  a  detector  sensitivity  setting  that 
gives  a  peak  height  for  the  working 
standard  that  is  at  least  25  percent  of 
scale  with  typical  chart  speed  of  not  less 
than  2.5  milliliters  per  minute.  Use  the 
equipment  described  in  paragraph  (a)  of 
this  section.  Use  the  reagents,  working 
standard  solution,  and  sample  solution 
described  in  the  monograph  for  the  drug 
being  tested.  Equilibrate  and  condition 
the  column  by  passage  of  10  to  15  void 
volumes  of  mobile  phase  followed  for 
the  system  suitability  test  by  five 
replicate  injections  of  the  same  volume 
(between  10  and  20  microliters)  of  the 
system  suitability  test  solution.  Allow 
an  operating  time  sufficiently  long  to 
obtain  satisfactory  separation  and 
elution  of  the  expected  components  after 
each  injection.  Record  the  peak 
responses  and  calculate  the  prescribed 
system  suitability  requirements 
described  for  the  system  suitability  test 
in  paragraph  (c)  of  this  section. 

(c)  System  suitability  test.  Select  the 
system  suitability  requirements 
specified  in  the  monograph  for  the  drug 
being  tested.  Then,  using  the  equipment 
and  procedure  described  in  this  section, 
test  the  chromatographic  system  for 
assay  as  follows: 

(1)  Tailing  factor.  Calculate  the  tailing 
factor  for  the  pyridine  peak  [T),  from 
distances  measured  along  the  horizontal 
line  at  5  percent  of  the  peak  height 
above  the  baseline,  as  follows: 


2f 


where: 

H'oM= Width  of  peak  at  5  percent  height;  and 

/=  Horizontal  distance  from  point  of  ascent  to 

a  point  coincident  with  maximum  peak 

height. 

(2)  Resolution.  Calculate  the 
resolution  (A)  as  follows: 


R  = 


2{titi-tm) 
Wi  +  Wj 


where: 

Av= Retention  time  of /-butyl  ceftazidime: 

(ri  =  Retention  time  of  pyridine; 

•Vi  =  Width  of  pyridine  peak  at  the  baseline 
measured  by  extrapolating  the  relatively 
straight  sides  to  the  baseline;  and 

iv/  =  Width  of /-butyl  ceftazidime  peak  at  the 
baseline  measured  by  extrapolating  the 
relatively  straight  sides  to  the  baseline. 

(3)  Coefficient  of  variation  (relative 
standard  deviations).  Calculate  the 
coefficient  of  variation  for  the  pyridine 
peak  [Sk  in  percent }  as  follows: 


.    N 


100 


R     -^ 

X 


E  ''.-'i* 


N-l 


where: 

X  is  the  mean  of  yV  individual  measurements 
ofXr 

If  the  complete  operating  system  meets 
the  system  suitability  requirements  of 
the  monograph  for  the  drug  being  tested, 
proceed  as  described  in  paragraph  (b)  of 
this  section,  except  alternate  injections 
of  the  working  standard  solution  with 
injections  of  the  sample  solution. 

h.  By  adding  new  §  436.360  to  read  as 
follows: 

§  436.360    Gel  permeation 
chromatographic  assay  for  high  molecular 
weight  polymer. 

(a)  Equipment.  A  suitable  gel 
permeation  chromatograph  equipped 
with. 

(1)  A  suitable  detection  system 
specified  in  the  monograph  for  the  drug 
being  tested. 

(2)  A  suitable  recording  device  of  at 
least  25-centimeter  deflection. 

(3)  A  suitable  chromatographic  data 
managing  system;  and 
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(4)  An  analytical  column,  50 
centimeters  long  and  9  millimeters 
internal  diameter,  packed  with  a 
material  as  defmed  in  the  monograph  for 
the  drug  being  tested. 

(b)  Procedure.  Perform  the  assay  and 
calculate  the  high  molecular  weight 
polymer  content  using  the  temperature, 
instrumental  conditions,  and 
calculations  specified  in  the  monograph 
for  the  drug  being  tested.  Use  a  detector 
sensitivity  setting  that  gives  a  peak 
height  for  the  working  standard  that  is 
at  least  10  percent  of  scale  with  a 
typical  chart  speed  of  not  less  than  2.5 
millimeters  per  minute.  Use  the 
equipment  described  in  paragraph  (a)  of 
this  section.  Use  the  reagents,  working 
standard  solution,  and  sample  solution 
described  in  the  monograph  for  the  drug 
being  tested.  Equilibrate  and  condition 
the  column  by  passage  of  mobile  phase 
for  not  less  than  18  hours,  removing  any 
voids  that  may  form  at  the  top  of  the 
column,  followed  by  Bve  replicate 
injections  of  the  same  volume  (100 
microliters)  of  the  blue  dextran  system 
suitability  test  solution.  Allow  an 
operating  time  sufficiently  long  to  obtain 
satisfactory  separation  and  elution  of 
the  e^qpected  components  after  each 
injection.  Record  the  peak  responses 
and  calculate  the  prescribed  system 
suitability  requirements  described  for 
the  system  suitability  test  in  paragraph 
(c)  of  this  section. 

(c)  System  suitability  test.  Select  the 
system  suitability  requirements 
specified  in  the  monograph  for  drug 
being  tested.  Then,  using  the  equipment 
and  procedure  described  in  this  section, 
test  the  chromatographic  system  for 
assay  as  follows: 

(1)  Tailing  factor.  Calculate  the  tailing 
factor  (7),  hom  distances  measured 
along  the  horizontal  line  at  5  percent  of 
the  peak  height  above  the  baseline,  as 
follows: 


r  = 


Jf* 


2/ 


where:  , 

Wo.o4= Width  of  peak  at  5  percent  height;  and 

/=Hori2ontal  distance  from  point  of  ascent  to 

a  point  coincident  with  maximum  peak 

height. 

(2)  Efficiency  of  the  column.  Calculate 
the  number  of  theoretical  plates  (n)  of 
the  column  as  follows: 


/!= 5.545 


tR_ 


1  2 


ii  =  Efficiency,  as  numiier  of  theoretical  plates 

for  column; 
(it  =  Retention  time  of  solute;  and 
w*  =Peak  width  at  half-height 

(3)  Coefficient  of  variation  (relative 
standard  deviation).  Calculate  the 
coefficient  of  variation  [Sr  in  percent)  as 
follows: 


X 


N 


E  '"i-"' 


i-l 


N-1 


where: 


where: 

X  is  the  mean  of  N  individual  measurements 
ofAi. 

If  the  complete  operating  system  meets 
the  system  suitability  requirements  of 
the  monograph  for  the  drug  being  tested, 
proceed  as  described  in  paragraph  (b)  of 
this  section,  using  two  injections  of  the 
same  volume  (100  microliters)  of  the 
working  standard  solution  followed  by 
one  injection  of  the  same  volume  (100 
microjitnrs)  of  the  sample  solution. 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

5.  The  authority  citation  for  21  CFR 
Part  442  continues  to  read  as  follows: 

Authority:  Sec.  507.  59  Stat.  463  as 
amended  {21  U.S.C.  357);  21  CFR  5.10. 

6.  Part  442  is  amended: 

a.  By  adding  new  S  442.16a  to  read  as 
follows: 

§  442.16a    Sterile  eeftazicHm* 
pentahydrate. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Sterile  ceftazidime 
pentahydrate  is  pyridinium.  l-([7-([2- 
amino-4-thiazolyl)((l-carboxy-l- 
methylethoxy)imino]acetylJamino]-2- 
carboxy-8-oxo-5-thia-l- 
azabicyclo[4.2.0]oct-2-en-3-yl]methyl]-. 
hydroxide,  inner  salt,  [6A-[6a.  70(Z]]]-, 
pehtahydrate.  It  is  so  purifted  and  dried 
that: 

(i)  Its  potency  is  not  less  than  950 
micrograms  and  not  more  than  1,020 
micrograms  of  ceftazidime  activity  per 
milligram  on  an  anhydrous  basis. 

(ii)  It  is  sterile. 

(iii)  It  is  nonpyrogenic. 

(iv)  Its  loss  on  drying  is  not  less  than 
13.0  and  not  more  than  15.0  percent. 

(v)  Its  pH  in  an  aqueous  solution 
containing  5  milligrams  of  ceftazidime 
per  milliliter  is  not  less  than  3.0  and  not 
more  than  4.0. 

(vi)  It  is  crystalline. 


(vii)  It  gives  a  positive  identity  test  for 
ceftazidime. 

(viii)  Its  high  molecular  weight 
polymer  content  is  not  more  than  0.05 
percent. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
i  432.5  of  this  chapter. 

(3)  Requests  for  certification  samples. 
In  addition  to  complying  v^rith  the 
requirements  of  S  431.1  of  this  chapter, 
each  such  request  shall  contain. 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  sterility,  pyrogens, 
loss  on  drying,  pH,  crystallinity,  identity, 
and  high  molecular  weight  polymer 
content. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drugs  and  Biologies: 

(a)  For  all  tests  except  sterility:  10 
packages,  each  containing 
approximately  500  milligrams. 

[b]  For  sterility  testing:  One  package 
containing  approximately  6  grams  of  a 
composite  sample. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 
S  436.356  of  this  chapter,  using  ambient 
temperature,  an  ultraviolet  detection 
system  operating  at  a  wavelength  of  254 
nanometers,  a  column  packed  with 
microparticulate  (3  to  10  micrometers  in 
diameter)  reversed  phase  packing 
material  such  as  hexyl,  octyl,  or 
octaldecyl  hydrocarbon  bonded  siHcas, 
a  flow  rate  of  2.0  milliliters  per  minute, 
and  a  known  injection  volume  of  20 
microliters.  Reagents,  working  standard 
and  sample  solutions,  system  suitability 
requirements,  and  calculations  are  as 
follows: 

(i)  Reagents — [a]  Phosphate  buffer, 
pH  7.0.  Dissolve  42.59  grams  of  sodium 
phosphate,  dibasic  anhydrous  and  27.22 
grams  of  potassium  phosphate, 
monobasic,  in  water  and  dilute  to  1,000 
milliliters. 

[b]  Mobile  phase.  Mix  40  milliliters  of 
acetonitrile  and  200  milliliters  of 
phosphate  buffer.  pH  7.0.  and  dilute  to 
2,000  milliters  with  water.  Filter  the 
mobile  phase  through  a  suitable  glass 
fiber  Hlter  or  equivalent  that  is  capable 
of  removing  particulate  contamination 
to  1  micron  in  diameter.  Degas  the 
mobile  phase  just  prior  to  its 
introduction  into  the  chromatograph 
pumping  system. 

(ii)  Preparation  of  working  standard 
and  sample  solutions — [a]  Working 
standard  solution.  Accurately  weigh 
ceftazidime  working  standard 
equivalent  to  approximately  100 
milligrams  of  the  ceftazidime  activity 
into  a  100-milliliter  volumetric  flask 
containing  10  milliliters  of  phosphate 
buffer,  pH  7.0.  Shake  until  dissolved. 
Dilute  to  volume  with  water  to  obtain  a 
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stock  solution  containing  approximately 
1,000  micrograms  of  ceftazidime  activity 
per  milliliter.  Mix  well.  Immediately 
prior  to  chromatography,  further  dilute  5 
millihters  of  stock  sohition  to  50 
milliliters  with  water  to  obtain  a 
solution  containing  100  micrograms  of 
ceftazidime  activity  per  miihiiter. 

[b)  Sample  solution.  Accurately  weigh 
approximately  115  milligrams  of  the 
sample  into  a  lOO-milliliter  volumetric 
flask  containing  10  milliliters  of 
phosphate  buffer.  pH  7.0.  Shake  until 
dissolved.  Dilute  to  volume  with  water 
to  obtain  a  stock  solution  containing 
approximately  1,000  micrograms  of 
ceftazidime  per  milliliter.  Mix  weH. 
Immediately  prior  to  chromatography, 
further  dilute  5  millihters  of  stock 
solution  to  50  miUiliters  with  water  to 
obtain  a  solution  containing  100 
micrograms  of  ceftzidime  activity  per 
milliliter  (estimated). 

(iii)  System  suitability  requirements — 
[a]  Tailing  factor.  The  tailing  factor  [T\ 
is  satisfactory  if  it  is  not  more  than  1.5  at 
5  percent  of  peak  height 

[b]  Efficiency  of  the  column.  The 
efficiency  of  the  column  (n\  is 
satisfactory  if  it  is  greater  6ian  1,500 
theoretical  plates. 

(c)  Resolution.  The  resolution  [R] 
between  the  peak  for  ceftazidime  and  its 
nearest  eluting  impurity  is  satisfactory  if 
it  is  not  less  than  2.a 

(d\  Coefficient  of  variation.  The 
coefficient  of  variation  [Sm  in  percent)  of 
five  rephcate  injections  is  satifactory  if 
it  is  not  more  than  1.0  percent. 

If  the  system  suitability  requirements 
have  been  met,  then  proceed  as 
described  in  }  436.356(b)  of  this  chapter. 
Alternate  chromatographic  conditions 
are  acceptable  provided  reproducibility 
and  resolution  are  provided  comparable 
to  the  system.  However,  the  sample 
preparation  described  in  paragraph 
(bKl)(ii)(Z>)  of  this  section  should  not  be 
changed. 

(iv)  Calculations.  Calculate  the 
micrograms  of  ceftazidime  per  milligram 
of  sample  as  follows: 

Micrograms  of         A.x/'.XlOO 

ceftazidiine  per  = 

milligram  AxCi(100-/n) 


where: 

A,  =  Area  of  the  ceftazidime  peak  in  the 

cfaromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
A  =  Area  of  the  ceftazidime  peak  in  the 

chnxnatogram  of  the  ceftazidime 

working  standard: 


A  =  Ceftazidime  activity  in  the  ceftazidime 

working  standard  solution  in  micrograms 

per  milliliter 
C,  =  Milligrams  of  sample  per  milliliter  of 

sample  solution;  and 
/n  =  Percent  Ion  on  drying  content  of  (he 

sample. 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section,  except  dissolve  the  sample 
in  approximately  200  milliliters  of 
diluting  fluid  H. 

(3)  Pyrogens.  Proceed  as  directed  in 
§  436.32(i)  of  this  chapter,  using  a 
solution  containing  80  milligrams  of 
ceftazidime  per  milliliter. 

(4)  Loss  of  drying.  Proceed  as  directed 
in  §  436.200(a)  of  this  chapter. 

(5)  pH.  Proceed  as  directed  in 

S  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  5  milligrams 
of  ceftazidime  per  milliliter. 

(6)  Crystallinity.  Proceed  as  directed 
in  §  436.203(a)  of  this  chapter. 

(7)  Identity.  The  high-performance 
liquid  chromatogram  of  the  sam{>le 
determined  as  directed  in  paragraph 
(b)(1)  of  this  section  compares 
qualitatively  to  that  of  the  ceftazidime 
working  standard. 

(8)  High  molecular  weight  polymer 
content.  Proceed  as  directed  in  S  436.360 
of  this  diapter,  using  a  constant 
temperature  between  20  and  25  "C  an 
ultraviolet  detection  system  operating  at 
a  wavelength  of  235  nanometers,  a 
column  packed  with  a  hydrophilic  gel 
for  gel  permeation  chromatography 
(such  as  Fractogel  TSK  HW-40(F). 
Merck)  or  equivalent,  a  flow  rate  of  1.0 
milliliter  per  minute,  and  a  known 
injection  volume  of  100  microliters. 
Reagents,  working  standard  and  sample 
solutions,  system  suitability 
requirements,  and  calculations  are  as 
follows: 

(i)  Reagents— [a]  Mobile  phase. 
Adjust  a  O.lAf  solution  of  potassium 
phosphate,  dibasic,  to  pH  7.0±0.1  with 
phosphoric  acid. 

(b)  Blue  dextran  system  suitability 
test  solution.  Prepare  a  solution  in 
mobile  phase  containing  100  micrograms 
per  millihter  of  bhie  dextran  (with  a    . 
mean  molecular' weight  of 
approximately  2,000,000); 

(ii)  Preparation  of  working  standard    ' 
and  sample  solutions — [a)  Working 
standard  solution.  Accurately  weigh 
high  molecular  weight  polymer  working 
standard  equivalent  to  approximately 
400  micrograms  of  high  molecular  weight 
polymer  into  a  lOO-millilifer  volumetric 
flask  and  add  80  milliliters  of  mobile 
phase.  Shake  until  dissolved  and  dilute 
to  volume  with  mobile  phase  to  obtain  a 


solution  containing  approximately  4 ' 
micrograms  of  high  molecular  weight 
polymer  per  milliliter.  Store  the  solution 
at  ambient  temperature  and  inject  into 
the  chromatograph  within  one  hour  of 
preparation. 

(b)  Sample  solution.  Accurately  weigh 
approximately  400  milligrams  of  the 
sample  info  a  100-miIliliter  volumetric 
flask  and  add  80  milliliters  of  mobile 
phase.  Shake  until  dissolved,  dilute  to 
volume  with  mobile  phase,  and 
immediately  inject  the  solution  into  the 
liquid  chromatograph. 

(iii)  System  suitability  requirements — 
(o)  Tailing  factor.  The  trailing  factor  [T] 
is  satisfactory  if  it  is  not  more  than  1.5 
for  blue  dextran. 

[b]  Efficiency  of  the  column.  The 
efficiency  of  the  column  [n)  is 
satisfactory  if  it  is  greater  than  1,500 
theoretical  plates  for  blue  dextran. 

(c)  Coefficient  of  variation.  The 
coefficient  of  variation  (5*  in  percent)  of 
Hve  rephcate  injections  of  blue  dextran 
is  satisfatory  if  it  is  not  more  than  4 
percent. 

If  the  system  suitability  requirements 
have  been  met.  then  proceed  as 
described  in  S  436.360(b)  of  this  chapter. 

(iv)  Calculations.  Calculate  the 
percent  of  high  molecular  weight 
polymer  content  as  follows: 

High  molecular  weight        ^  //.XfiXOl 
polymer  content  in  percent  iixCL 

where: 

Hu  =  Height  of  the  high  molecular  weight 

polymer  peak  in  the  chromatogram  of  the 
sample  (at  a  retention  time  equal  to  that 
observed  for  the  standard); 

W,=Mean  height  of  the  hi^  molecular 
weight  polymer  peaks  in  the 
chroma tograms  of  the  high  molecular 
weight  polymer  working  standard: 

/<=High  molecular  weight  polymer  content 
of  the  high  molecular  weight  polymer 
working  standard  solution  in  micrograms 
per  milliliter;  and 

Cm  =  Milligrams  of  sample  per  milliliter  of 
sample  solution. 

b.  By  adding  new  §  442.216  to  read  as 
follows: 

§  442.216    Ceftazidime  pentaliydrate  for 
injection. 

(a)  Requirements  of  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Ceftazidime  pentahydrate 
for  injection  is  a  dry  mixture  of 
ceftazidime  pentahydrate  and  sodium 
carbonate.  Its  ceftazidime  potency  is 
satisfactory  if  each  milligram  of 
ceftazidime  pentahydrate  for  injection 
contains  not  less  than  900  micrograms 
and  not  more  than  1,050  micrograms  of 
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ceftazidime  activity  when  corrected  for 
both  sodium  carbonate  content  and  loss 
on  drying.  Its  ceftazidime  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  120  percent 
of  the  number  of  milligrams  of 
ceftazidime  that  it  is  represented  to 
contain.  It  is  sterile.  It  is  nonpyrogenic. 
Its  loss  on  drying  is  not  more  than  13.5 
percent.  Its  pH  is  not  less  than  5.0  and 
not  more  than  7.5.  Its  pyridine  content  is 
not  more  than  0.4  percent,  except  that 
for  the  issuance  of  a  certificate  for  each 
batch,  the  pyridine  content  is  not  more 
than  0.12  percent.  The  ceftazidime 
pentahydrate  conforms  to  the  standards 
prescribed  by  §  442.16a(a)(l). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 

(a)  The  ceftazidime  pentahydrate  used 
in  making  the  batch  for  potency,  loss  on 
drying.  pH.  crystallinity.  identity,  and 
high  molecular  weight  polymer  content. 

[b]  The  batch  for  ceftazidime  potency, 
ceftazidime  content,  sterility,  pyrogens, 
loss  of  drying,  pH,  and  pyridine  content. 

(ii)  Samples,  if  required  by  the 
Director,  Center  for  Drugs  and  Biologies: 

[a]  The  ceftazidime  pentahydrate  used 
in  making  the  batch:  10  packages,  each 
containing  approximately  500 
milligrams. 

(A)  The  batch: 

U)  For  all  tests  except  sterility:  A 
minimum  of  10  immediate  containers. 

(2)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  Tilling  operation. 

(b)  Tests  and  methods  of  assay — (1) 
Ceftazidime  potency  and  content. 
Determine  both  micrograms  of 
ceftazidime  per  milligram  of  sample  and 
milligrams  of  ceftazidime  per  container. 
Proceed  as  directed  in  9  442.16a(b)(l), 
preparing  the  sample  solutions  and 
calculating  the  potency  and  content  as 
follows: 

,    (i )  Preparation  of  sample  solutions.  ~~ 
Use  separate  containers  for  preparation 
of  each  sample  solution  as  described  in 
paragraph  (b)(l)(i)  [a)  and  [b]  of  this 
section. 

[a]  Ceftazidime  potency  (micrograms 
of  ceftazidime  per  milligram  J. 
Accurately  weigh  and  dissolve 
approximately  330  milligrams  of 
ceftazidime  sample  in  distilled  water 
and  dilute  to  volume  in  a  250rmilliliter 
volumeteric  flask  to  obtain  a  stock 
solution  containing  approximately  1,000 
micrograms  of  ceftazidime  per  milliliter. 
Mix  well.  Immediately  prior  to 
chronfiatography,  further  dilute  5 


milliUters  of  stock  solution  to  50 
milliliters  with  water  to  obtain  a 
solution  containing  100  micrograms  of 
ceftazidime  activity  per  milliliter 
(estimated). 

[b]  Ceftazidime  content  (milligrams  of 
ceftazidime  per  vial).  Reconstitute  the 
sample  as  directed  in  the  labeling.  Then, 
using  a  suitable  hypodermic  needle  and 
syringe,  remove  all  of  the  withdrawable 
contents  if  it  is  represented  as  a  single- 
dose  container;  or,  if  the  labeling 
specifies  the  amount  of  potency  in  a 
given  volume  of  the  resultant 
preparation,  remove  an  accurately 
measured  representative  portion  from 
each  container.  Further  dilute  an  aliquot 
of  this  solution  with  distilled  water  to 
obtain  a  concentration  of  1.0  milligram 
per  milliliter  (estimated).  Immediately 
prior  to  chromatography.^  dilute  5.0 
milliliters  of  the  sample  solution  to^ 
milliliters  with  water. 

(ii)  Calculations — [a]  Ceftazidime 
potency  (micrograms  per  milligmm). 
Calculate  the  micrograms  of  ceftazidime 
per  milligram  as  follows: 


MicrogramB  of 

ceftazidime  per 

milHgram 


yl«xP.X100 


AxCx(100-JiJ-S} 


where: 

i4, = Area  of  the  ceftazidime  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
A = Area  of  the  ceftazidime  peak  in  the 

chromatogram  of  the  ceftazidime 

woridng  standard; 
A  =  Ceftazidime  activity  in  the  ceftazidime 

working  standard  solution  in  micrograms 

per  milliliter 
d  =  Milligrams  of  sample  per  milliliter  of 

sample  solution: 
177= Percent  loss  of  drying  (determined  as 

directed  in  §  436.200(h)  of  this  chapter); 

and 
S= Percent  sodium  carbonate  content  of  the 

sample  (determined  as  directed  in 

{  436.357  of  this  chapter). 

[b)  Ceftazidime  content  (milligrams  of 
ceftazidime  per  vial).  Calculate  the 
ceftazidime  content  of  the  vial  as 
follows: 


Milligrams  of  ceftazidime  per    _  ^xA>«^ 
^'"  ~  AX1.000 


where: 

/4i,  =  Area  of  the  ceftazidime  peak  in  the 
chromatogram  of  the  sample  (at  a 
retention  time  equal  to  that  observed  for 
the  standard); 


i4j:=  Area  of  the  ceftazidime  peak  in  the 

chromatogram  of  the  ceftazidi(ne 

working  standard; 
/'•=Ceftazidime  activity  in  the  ceftazidime 

working  standard  solution  in  micrograms 

per  milliliter  and 
</=  Dilution  factor  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using"  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
S  436.32(b]  of  this  chapter,  using  a 
solution  containing  80  milligrams  of 
ceftazidime  per  milliliter. 

(4)  Loss  on  drying.  Proceed  as 
directed  in  §  436.200(g)  of  this  chapter. 

(5)  pH.  Proceed  as  directed  in 

S  436.202  of  this  chapter,  preparing  the 
sample  solution  as  follows:  reconstitute 
the  sample  in  the  sealed  container  to 
give  an  aqueous  solution  containing 
approximately  100  milligrams  per 
milliliter,  relieving  the  pressure  inside 
the  container  if  necessary  during  the 
reconstitution. 

(6)  Pyridine  content.  Proceed  as 
directed  in  §  436.358  of  this  chapter, 
using  a  temperature  of  40  *C,  an 
ultraviolet  detection  system  operating  at 
a  wavelength  of  254  nanometers,  a 
column  packed  with  microparticulate  (5 
micrometers  in  diameter)  reversed 
phase  packing  material  such  as 
octadecyl  hydrocarbon  bonded  silicas,  a 
flow  rate  of  1.6  milliliters  per  minute, 
and  a  known  injection  volume  from  10 
to  20  microliters.  Reagents,  working 
standard  and  sample  solutions,  system 
suitability  requirements,  and 
calculations  are  as  follows: 

(i)  Reagents — (o)  Phosphate  buffer, 
pH  7.0.  Dissolve  5.68  grams  of  sodium, 
phosphate,  dibasic,  anhydrous  and  3.63 
grams  of  potassium  phosphate, 
monobasic,  in  water  and  dilute  to  1,000 
milliliters. 

(6)  Mobile  phase.  Mix  300  milliliters 
of  acetonitrile  and  100  milliliters  of 
0.25Af  ammonium  phosphate, 
monobasic,  dilute  to  1,000  milliliters 
with  water  and  add  sufficient  lOAf 
ammonia  solution  to  give  a  pH  of 
7.0±0.1.  Filter  the  mobile  phase  through 
a  suitable  glass  fiber  filter  or  equivalent 
that  is  capable  of  removing  particulate 
contamination  to  1  micron  in  diameter. 
Degas  the  mobile  phase  just  prior  to  its 
introduction  into  the  chromatograph 
pumping  system. 

(c)  System  suitability  test  solution. 
Prepare  a  solution  in  phosphate  buffer. 
pH  7.0.  containing  25  micrograms  of 
pyridine  and  25  micrograms  of  an 
authentic  sample  of  {OR,  7/I)-7-((Z)-2-(2- 
Aminothiazol-4-yl]-2-(2-^butoxy- 
carbonylprop-2-yloxyimino)  acetamido]- . 
3-(l-I^ridiniunmiethyl)  ceph-3-em -4- 
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carboxylate  (/-butyl  ceftazidime)  per 
milliliter.  Note,  if  no  /-butyl  ceftazidime 
is  present  in  the  samfrfe  solution,  the 
working  standard  solution  may  be 
substituted  for  the  system  suitability  test 
solution  and  the  system  suitability 
requirement  for  resolution  for  /-butyl 
ceftazidime  is  omitted. 

(ii)  Preparation  of  working  standard 
and  sample  solutions — (a)  Working 
standard  solution.  Accurately  weigh 
approximately  250  milligrams  of 
pyridine  into  a  100-miIliKter  vohuneteric 
flask  and  dilute  to  volume  with  water  to 
obtain  a  stock  solution  containing 
approximately  Z500  micro  grams  of 
pyridine  per  milliliter.  Mix  well. 
Immediately  prior  to  chromatography, 
further  dilute  2.0  milliliters  of  stock 
solution  to  200  milliliters  with  phosphate 
buffer,  pH  7 JO,  to  obtain  a  solution 
containing  25  micrograms  of  pyridine 
per  milliliter. 

[b]  Sample  solution.  Accurately  weigh 
approximately  660  milligrams  of  the 
sample  into  a  100-milliliter  volumetric 
flask  and  add  50  milliliters  of  phosphate 
buffer,  pH  7.0.  Shake  until  dissolved  and 
dilute  to  volume  with  phosphate  buffer, 
pH  7.0.  Mix  well.  Store  the  sohition  at  a 
temperature  below  15*  C  And  inject  into 
the  chromatograph  within  1  hour  of 
preparation. 

(iii)  System  suitability  requirements — 
{a)  Tailing  factor  The  tailing  factor  (T) 
is  satisfactory  if  it  is  not  more  than  2.5  at 
5  percent  of  peak  height. 

[b]  Resolution.  The  resolution  [R] 
between  the  peak  for  pyridine  and  the 
peak  for  /-butyl  ceftazidime  is 
satisfactory  if  it  is  not  less  than  3. 

[c]  Coefficient  of  variation.  The 
coefficient  of  variation  [Sg  in  percent)  of 
five  replicate  injections  is  satisfactory  if 
it  is  not  more  than  3  percent. 

If  the  system  suitability  requirements 
have  been  met.  then  proceed  as 
described  m  S  438.358(bJ  of  this  chapter. 
Alternate  chromatographic  conditions 
are  acceptable  provided  reproducibility 
and  resolution  are  comparable  to  the 
system.  However,  the  sample 
preparation  described  in  paragraph 
(b){6)(ii)(6)  of  this  section  should  not  be 
changed. 

(iv)  Calculations.  Calculate  the 
pyridine  content  in  percent  of  the 
sample  as  follows: 


Pyridine  content  in 
percent 


where: 


Hu  X  Pp  X  0.1 
H,y.C 


//. =Heigkt  of  the  pyridine  peak  in  the 

chronatogram  of  the  tample  (at  a 

retention  time  equal  to  thailrabserved  for 

the  standard); 
/A = Height  of  the  pyridine  peak  ib  the 

chromatogram  of  the  pyridine  working 

standard; 
/'.=F^rrtdrne  content  of  the  pjTidine  working 

standard  sohition  in  micrograms  per 

milliliter  and 
C^ =Miltigrans  of  aample  per  railtihter  of 

sample  solution. 
Dated:  November  19. 1986. 
Daniel  L.  \Gch«ls, 

Director,  Off  ice  of  Compliance.  Center  for 
Drugs  and  Oologies. 
[FR  Doc.  85-2803fl  Filed  11-20-85:  3«5  pm] 

BRJJMQ  CODE  41«>-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICGD11 K-20) 

Marine  Event;  Souttiem  CalHomia 
Decemt>er  Boat  Parades 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  This  rule  will  establish 
special  local  regulations  during  all  the 
annua)  December  boat  parades  which 
take  place  thnntghout  Southern 
California.  Through  this  action  the  Coast 
Guard  intends  to  ensure  the  safety  of 
spectators  and  participants  on  navigable 
waters  during  each  parade. 
EFFECnvB  DATE:  These  regulations 
become  effective  on  7  December  1985 
and  terminate  on  22  December  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Jorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affairs  Office, 
400  Oceangate  Boulevard,  Long  Beach, 
Cafifomia  908Z2.  Tel:  [213)  590-2331. 
SUPPLEMENTARY  MFORMATION:  This 
final  rule  was  not  preceded  by  a  notice 
of  proposed  mlemaking  and  it  is  being 
made  effective  in  less  than  30  days  from 
the  date  of  publication.  Following 
normal  rulemaking  procedures  would 
have  been  impracticable.  The 
applications  to  hold  these  events  have 
not  been  received,  and  there  was  not 
sufficient  time  to  publish  proposed  rules 
in  advance  of  the  event  or  to  provide  for 
a  delayed  effective  date.  This  rule  will 
benefit  the  public  by  providing 
regulations  which  would  protect  fife  and 
property  on  navigable  waters  during 
each  event.  Therefore,  the  Coast  Guard 
has  determined  that  good  cause  exists  to 
make  this  role  effective  in  les»  than  30 
days  after  publication  in  the  Federal 


Register  in  accordance  with  5  U.S.C. 
553(d)(3). 

Nevertheless,  interested  persons 
wishing  to  comment  may  do  so  by 
submitting  written  views,  data,  or 
arguments.  Commenters  should  include 
their  name  and  address,  identi^  this 
notice  (CGDll  85-20)  and  the  specific 
section  of  the  proposal  to  which  thehr 
comments  ap{Hy,  and  give  reasons  for 
each  comment.  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  change  in 
light  of  comments  received. 

Drafting  Infoimation 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo,  Project  Officer. 
Boating  Affairs  Office,  Eleventh  Coast 
Guard  District  and  LT  David  S.  Riley, 
Project  Attorney,  Legal  Office,  Eleventh 
Coast  Guard  District. 

Discussion  of  Regulatioo 

Each  year  various  Yacht  Clubs. 
Harbor  Departments  and  Chambers  of 
Commerce  sponsor  boat  parades  of 
lights.  These  parades  consist  of 
anywhere  from  50  to  200  participants  in 
vessels  of  various  sizes  which  pwceed 
at  slow  speeds  around  a  harbor  area. 
These  vessels  are  highly  decorated  with 
lights  and  other  ornamentation  and 
usually  present  no  hazard  to  navigation, 
however,  given  the  number  of 
participants  and  the  uncertainty  of 
spectators  at  each  event  it  is  sometimes 
necessary  to  control  traffic  to  avoid  any 
potential  mishap.  Therefore  vessels 
desiring  to  transit  a  regulated  area  may 
do  so  only  with  clearance  from  a 
patrolling  law  enforcement  vessel  or  an 
event  committee  boat. 

List  of  Subjects  in  33  CFR  Fart  100 

Marine  safety.  Navigation  (water). 

PART  100-4AMENDED1 

Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  USC 1233:  49  CFR  1.46(b)  and 
33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
temporary  section  100.35  11-85-20  to 
read  as  follows: 

§  1 00.36    1  t-S5-20-5outtiem  Cat  tfomhi 
Dscwnbcr  Boat  Parades. 

(a)  Regulated  Area:  The  following 
areas  might  be  closed  intermittently  to 
all  vessel  traffic: 
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(1)  Shoreline  Yacht  Club  of  Long 
Beach  Festival  of  1000  Lights:  that 
portion  of  Long  Beach  Harbor,  bounded 
by  Shoreline  Marina,  the  Queens  Way 
Bridge  and  the  Queen  Mary. 

(2)  Huntington  Harbor  Philharmonic 
Society  Symphony  of  Lights  Parade:  the 
entire  Huntington  Harbor  area. 

(3)  Greater  Shelter  Island  Association 
Christmas  Boat  Parade:  that  portion  of 
the  northern  half  of  San  Diego  Harbor 
from  Seaport  Village  to  the  Shelter 
Island  Yacht  Basin. 

(4)  Pioneer  Skipper  Boat  Owners 
Association  Christmas  Boat  Parade:  all 
main  and  entrance  channels  of  Marina 
del  Rey. 

(5)  Los  Angeles  Harbor  Department 
Christmas  Afloat  Parade;  that  portion  of 
Los  Angeles  Harbor  Main  Channel  from 
the  Vincent  Thomas  Bridge  to  Berth  72 
(the  entrance  to  San  Pedroi  Slip). 

(6)  Newport  Beach  Area  Chamber  of 
Commerce  Christmas  Boat  Parade:  the 
entire  Newport  Harbor  area. 

(7)  Mission  Bay  Yacht  Club  Parade  of 
Lights:  the  Main  Entrance  Channel.  Sail 
Bay  and  Fiesta  Bay  portions  of  Mission 
Bay. 

(b)  Effective  Dates:  These  regulations 
will  be  effective  on  the  following  times 
and  dates: 

(1)  Shoreline  Yacht  Club  of  Long 
Beach  Festival  of  lOdO  Lights:  7 
December  1965  from  6:00-10:00  pm. 

(2)  Huntington  Harbor  Philharmonic 
Society  Symphony  of  Lights:  7-6 
December  1985  from  4:30-9:30  pm. 

(3)  Greater  Shelter  Island  Association 
Christmas  Boat  Parade:  22  December 
1985  from  5:00-9:30  pm. 

(4)  Pioneer  Skipper  Boat  Owners 
Association  Christmas  Boat  Parade:  14 
December  1965  from  4:30-8:30  pm 
(Fireworks:  5:30-5:35  pm) 

(5)  Los  Angeles  Harbor  Department 
Christmas  Afloat  Parade:  14  December 
1985  from  6«)-8:00  pm. 

(6)  Newport  Beach  Area  Chamber  of 
Commerce  Christmas  Boat  Parade:  17-22 
December  1985  from  6:30-9:30  pm. 

(7)  Mission  Bay  Yacht  Club  Parade  of 
Lights:  21  December  1985  from  6:30-9:00 
pm. 

(c)  Special  Local  Regulations:  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "official 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in.  or  impede  the  through  transit  of 
participants  or  official  regatta  patrol 
vessels  in  the  regulated  area  during  the 
effective  dates  and  times,  unless  cleared 


for  such  entry  by  or  through  an  official 
regatta  patrol  vessel. 

(2)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  spectator  iJiall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  of  the  designated 
Patrol  Commander.  Failure  to  do  so  may 
result  in  a  citation  for  failure  to  comply. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 
He  may  be  reached  on  VHP  Channel  16 
(156.8  MHz)  when  required,  by  the  call 
sign  "PATCOM", 

Dated:  November  S.  1965. 
A.  Bnm  Beran, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eleventh  Coast  Guard  District 

[PR  Doc.  85-28044  Filed  11-22-85;  8:45  am] 
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33  CFR  Part  165 

(COTP  San  Dtogo  R«o.  85-11] 

Security  Zona  Regulations;  San  Diego 
Bay,  CA,  Pacific  Ocean 

agency:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  at  Naval  Air 
Station  North  Island,  San  Diego, 
California,  consisting  of  the  water  area 
within  100  feet  (30  meters)  of  Bravo  Pier. 
This  security  zone  is  established  at  the 
request  of  the  United  States  Navy  and  is 
needed  to  safeguard  U.S.  Naval  vessels 
and  property  from  sabotage  or  other 
subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Commanding 
Officer,  Naval  Air  Station  North  Island 
or  the  Captain  of  the  Port 
DATES:  This  regulation  becomes 
effective  on  14  November  1965.  It 
terminates  on  14  March  1986. 
FOR  FURTHER  INFORMATION  CONTACT 

LCDR  Steven  P.  Mojonnier,  USCG,  C/O 
U.S.  Coast  Guard  Captain  of  the  Port 
2710  N.  Harbor  Drive  San  Diego  ,  CA 
92101-1064.  telephone  (619)  293-5660. 
SUPPLEMENTARY  INPONMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NRIM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
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immediate  action  is  needed  to  secure 
the  interests  of  the  Uniter*  States. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  Steven  P.  Mojonnier,  project 
officer  for  the  Captain  of  the  Port,  and 
LT  Joseph  R.  McFaul.  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

DiscuasioD  of  Regulatioa 

The  ComniaDding  Officer.  Naval  Air 
Station  North  Island  has  requested  that 
Captain  of  the  Port,  San  Diego, 
California  establish  a  security  zone  at 
Naval  Air  Station  North  Island  Bravo 
Pier.  This  request  was  made  to  improve 
security  at  the  location  and  to  prevent 
vessels  from  approaching  Bravo  Pier 
closer  than  100  feet  (30  meters)  during 
ammunition  handling  operations.  The 
Captain  of  the  Port  concurs  with  the 
need  for  this  security  zone.  The  security 
zone  is  needed  to  protect  persons  and 
property  from  sabotage  or  other 
subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature,  and  to  secure  the  interests  of  the 
United  States.  The  Captain  of  the  Port 
has  designated  the  Commanding  Officer, 
Naval  Air  Station  North  Island,  to 
permit  entry  into  this  security  zone.  Thi* 
regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  1S5 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 

Waterways. 

PART  165— [AMENDED] 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  Part  165  of  Title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.&C  1225  and  1231;  50 
U.S.C.  191;  40  CFR  1.46  and  33  CFR  lJ>5-l(g}. 
6.04-1,  6.04-6,  and  33  CFR  160.5. 

2.  In  Part  165.  a  new  {  165.T1187  is 
added  to  read  as  follows: 

§165.T1187    Secwtly  mm:  San  Diego  Bay, 
CaMomla. 

(a)  Location:  The  following  area  is  a 
security  zone:  The  water  area  adjacent 
to  Naval  Air  Station  North  Island. 
Coronado,  California,  and  within  100 
feet  (30  meters)  of  Bravo  Pier,  bounded 
by  the  following  points: 

(1)  Latitude  32*41'51.3'  N,  longitude 
liri3'34  0'  W; 
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(2)  Latitude  32*41'51.3'  N,  longitude 
Iiri3'3a5'  W: 

(3)  Latitude  32*41'45.8'  N,  longitude 
117*13'3a5'  W: 

(4)  Latitude  32*41'45.8'  N,  longitude 
117*13'35.0'  W: 

(b)  Effective  Date:  This  regulation 
becomes  effective  on  14  November  1985. 
It  terminates  on  14  March  1986. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.33  of  this 
Part,  entry  into  the  area  of  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Commanding 
Officer,  Naval  Air  Station  North  Island. 
Section  165.33  also  contains  other 
general  requirements. 

Dated:  Noveml)er  14. 1985. 
EA.  Hannes, 

Commander,  US.  Coast  Guard,  Captain  of  the 

Port  San  Diego,  California 

(FR  Doc.  85-28045  Filed  11-22-85;  8:45  amj 

BtUJNG  COOC  4t10-14-ll 


33  CFR  Part  165 

ICOTP  San  Dtego  Re)).  85-14] 

Security  Zone  Regulatiorts;  San  Diego 
Bay,  CA.  Pacific  Ocean 

agency:  Coast  Guard. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  in  San 
Diego  Bay.  California,  consisting  of  the 
water  area  within  250  yards  (229  meters) 
of  U.S.  Navy  mooring  bouy  FM19,  near 
the  east  end  of  Harbor  Island.  This 
security  zone  is  established  at  the 
request  of  the  United  States  Navy  and  is 
needed  to  safeguard  U.S.  Naval  vessels 
and  property  from  sabotage  or  other 
subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

DATES:  This  regulation  is  effective  on  22 
and  27  November  1985.  from  0001  to 
2359  Pacific  Standard  Time  each  date. 
FOR  FURTHER  INFORMATION  CONTACT 

LCDR  Steven  P.  Mojonnier.  USCG,  C/O 
U.S.  Coast  Guard  Captain  of  the  Port. 
2710  N.  Harbor  Drive,  San  Diego,  CA 
92101-1064,  telephone  (619)  293-5860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication. 

Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 


needed  to  secure  the  interests  of  the 
United  States. 

Draftiiig  Information 

The  drafters  of  this  regulation  are 
LCDR  Steven  P.  Mojonnier,  project 
ofRcer  for  the  Captain  of  the  Port,  and 
LT  Joseph  R.  McFaul,  project  attorney, 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  events  requiring  this  regulation 
will  occur  on  22  and  27  November  1985. 
They  involve  mooring  of  naval  ships  at 
U.S.  Navy  mooring  bouy  FM19,  shown 
as  bouy  "19"  near  the  east  end  of 
Harbor  Island  on  Chart  18773.  Pleasure 
vessels  routinely  anchor  in  the  area 
around  this  bouy  and  render  it 
unavailable  to  naval  vessels  while  they 
are  anchored  there.  Naval  vessels 
moored  at  this  bouy  can  endanger 
smaller  vessels  anchored  within  a  250 
yard  radius  of  this  bouy.  This  security 
zone  is  intended  to  protect  naval  and 
civilian  vessels,  and  to  ensure  that  this 
mooring  is  available  to  the  naval  vessel 
involved.  The  security  zone  is  needed  to 
protect  persons  and  property  from 
sabotage  or  other  subversive  acts, 
accidents,  criminal  actions,  or  other 
causes  of  a  similar  nature,  and  to  secure 
the  interests  of  the  United  States.  This 
regulation  is  issued  pursuant  to  50 
U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

PAirr  165— (AMENDED] 
Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  33  CFR  160.5. 

2.  In  Part  165.  a  new  §  165.T1101  is 
added  to  read  as  follows: 

§  165.T1 101    Security  Zone:  San  Diego  Bay, 
Califomia. 

(a)  Location:  This  security  zone 
consists  of  the  water  area  within  250 
yards  (229  meters)  of  U.S.  Navy  mooring 
bouy  FM19,  near  the  east  end  of  Harbor 
Island,  San  Diego,  Califomia. 

(b)  Effective  Dates:  This  security  zone 
is  effective  on  22  and  27  November  1985, 
from  0001  to  2359  Pacific  Standard  Time 
each  date. 


(c)  Regulations:  In  accordance  with 
the  general  regulations  in  165.33  of  this 
Part,  entry  into  the  area  of  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Section  165.33  also 
contains  other  general  requirements. 

Dated:  November  14, 1985. 
E.A.  Hannes. 

Commander.  U.S.  Coast  Guard.  Captain  of  the 

Port,  San  Digeo.  Califomia. 

[FR  Doc.  85-28042  Filed  11-22-85:  a-4S  am] 
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33  CFR  Part  165 
(CCGD  7-e5-44] 

Security  Zone;  Naval  SulMnarine  Base 
Kings  Bay,  GA 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  Rule  and  correction. 

SUMMARY:  This  document  redesignates 
incorrect  section  numbering  and 
geographic  latitude  and  longitude 
coordinates  that  were  inadvertantly 
listed  in  units  of  minutes  and  fractions 
of  minutes  instead  of  minutes  and 
seconds  in  the  Final  Rule  published 
October  15, 1985  (50  FR  41685).  The 
effective  date  of  these  regulations  is 
suspended  from  November  15. 1985  to 
November  29, 1985  to  allow  the 
corrections  to  be  published  in  the 
Federal  Register  before  the  regulation 
becomes  effective  and  to  allow  the 
effective  date  to  coincide  with  the  end 
of  the  comment  period  listed  in  the 
previous  rule.  This  action  is  necessary 
to  ensure  correct  designation  of  the 
security  zone  regulation. 
EFFECTIVE  DATE:  November  25, 1985,  for 
the  suspension  of  effective  date  and 
November  29, 1985  for  the  revision  of 
§  165.700. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (j.g.)  Harry  D.  Craig,  (305) 
536-5651. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  33  CFR  Part  165 

Harbors;  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

PART  165— [AMENDED] 
Regulation 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1, 6.04-6  and  160.5 
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2.  Section  165.700  is  revised  to  read  as 
follows: 

§165.700    S«curity  Zoiw— Navil 
Submarine  Base  Kings  Bay,  QA. 

(a)  The  area  within  the  following 
coordinates  is  a  security  zone,  an  area 
enclosed  by  a  line  starting  at  latitude 
30*44'55"  N,  longitude  81°29'39'  W; 
thence  to  30*44'55'  N.  81*29'18'  W; 
thence  to  30'46*35'  N.  81*29'18'  W; 
thence  to  30*47'02'  N.  81*29'34'  W; 
thence  to  30*47'21'  N.  81*29'39'  W: 
thence  to  30*4800'  N,  81*29'42'  W; 
thence  to  30*49'07'  N.  Bl'ZO'Se'  W; 
thence  to  30*49'55'  N.  81*30'35'  W; 
thence  to  aCSClS'  N,  81*31'08'  W; 
thence  to  30*50'14'  N.  81*31'30'  W; 
thence  to  30*49'58*  N.  81*31'45'  W; 
thence  to  30*4e'58'  N.  81*32'03'  W; 
thence  to  30*5G'12'  N,  81*32'17'  W; 
thence  following  the  land  based 
perimeter  boundary  to  the  point  of 
origin. 

(b)  The  security  zone  is  necessary  fw 
protection  of  vital  United  States  defense 
assets  located  at  the  United  States 
Naval  Submarine  Base  Kings  Bay, 
Georgia. 

(c)  No  person  or  vessel  may  enter  or 
remain  in  the  security  zone  without  the 
permission  of  the  Captain  of  the  Port 
Jacksonville.  Florida  except  those 
persona  or  vessels  operating  under  the 
authority  of  the  United  States  Navy  or 
the  United  States  Coast  Guard. 

3.  Regulations  published  October  15, 
1985  at  50  FR  41685  are  suspended  until 
November  29, 1985. 

Dated:  November  15. 1985. 
M.  Woo4s. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port.  facksonviHe,  Florida. 

|FR  Doa  S5-28M1  Filed  11-22-85;  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  36 

Decrease  In  Maximum  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominhim  Loans,  and  Home 
Improvement  Loans 

agency:  Veterans  Administration. 
ACTKM*:  Final  regulations. 

SUMllAllV:  The  VA  (Veterans 
Administration)  is  decreasing  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 


conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  recent 
improvements  in  the  availability  of 
funds  in  various  credit  markets.  The 
decrease  in  the  interest  rates  will  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost 
EFFECTIVE  DATE:  November  20, 1985. 
FOR  FURTHEII INFOKMATKNI  CONTACT 
Mr.  Geoi^  D.  Moerman,  Loan  Guaranty 
Service  (264),  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue,  NW..  Washington,  DC 
204a)  (202-389-3042). 
SUFPLEMENTARY  INFORMATKMr.  The 

Administrator  is  required  by  section 
1819(f),  title  38,  United  States  Code,  to 
establish  maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
the  VA  as  he  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  decrease  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  tiie 
decrease  of  other  short-term  and  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rates  on 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans  while  still  assuring  an 
adequate  supply  of  funds  from  lenders 
and  investors  to  make  these  types  of  VA 
loans. 

The  Administrator  is  also  required  by 
section  1803(c),  title  38,  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Market  indicators' similarly 
favor  reductions  in  the  maximum 
interest  rates  for  these  types  of  loans. 
These  lower  interest  rates  should  assist 
more  veterans  in  the  purchase  of  homes 
and  condominiums  or  to  obtain 
improvement  loans  because  of  the 
decrease  in  the  monthly  loan  payments 
for  principal  and  interest. 

Regulatory  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7, 1981  Federal  Register  (46  25443),  it  has 
previously  been  determined  that  final 
regulations  of  this  type  which  change 
the  maximum  interest  rates  for  loans 
guaranteed,  insured,  or  made  pursuant 
to  chapter  37  of  title  38,  United  States 
Code,  are  not  subject  to  the  provisions 
of  the  Regulatory  Flexibility  Act  5 
U.S.C.  601-612. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  finds 


that  they  are  not  ~major  rules"  as 
defined  in  that  Order.  The  existing 
process  of  informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President  0MB,  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  Hie 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  pubUcation  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determmed  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

(Catalog  of  Federal  Dooiestic  Assistaoce 
Program  numbers,  64.113, 64.114,  and  64.119) 

These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c),  1803(c)(1).  1811(d)(1) 
and  1819  (f)  and  (g)  of  title  38.  United 
States  Code. 

These  decreases  are  accomplished  by 
amending  %\  3&4212(a)  (1).  (2).  and  (3). 
and  36.4311  (a),  (b),  and  (c)  and 
36.4503(a).  Utle  38.  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped. 
Housing,  Loan  programs — bousing  and 
community  development  Manufactured 
homes.  Veterans. 

Approved:  November  19. 1985. 
Harry  N.  Waltars. 

Administrator. 

PART  36~LOAN  GUARANTY 

The  Veterans  Administration  is 
amending  38  CFR  Part  36  as  follows: 

1.  In  §  36.4212.  paragraph  (a)  is 
revised  as  follows: 
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§  36.4212    Interest  rates  and  late  charges. 

(a)  The  interest  rate  charged  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C  1819  may 
not  exceed  the  following  maxima  except 
on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  the  Veterans  Administration 
prior  to  the  respective  effective  date:  (38 
U.S.C.  1819(f)) 

(1)  Effective  November  20, 1985, 13  V4 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchase  of  a 
manufactured  home  unit  only. 

(2)  Effective  November  20, 1985, 13 
percent  simple  interest  per  annum  for  a 
loan  which  fmances  the  purchase  of  a     , 
lot  only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  Effective  November  20, 1985. 13 
percent  simple  interest  per  annum  for  a 
loan  which  will  flnance  the 
simultaneous  acquisition  of  a 
manufactured  home  and  a  lot  and/or  the 
site  preparation  necessary  to  make  a  lot 
acceptable  as  the  site  for  the 
manufactured  home. 

2.  In  §  36.4311,  paragraphs  (a),  (b),  and 
(c)  are  revised  as  follows: 

9  3t.431 1    Interest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  11  centum  per  annum, 
effective  November  20. 1985,  the  interest 
rate  on  any  home  or  condominium  loan, 
other  than  a  graduated  payment 
mortgage  loan,  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date  ' 
may  not  exceed  11  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  11  ¥4  per  centum  per  annum, 
effective  November  20. 1985,  the  interest 
rate  of  any  graduated  payment  mortgage 
loan  guaranteed  or  insured  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  11  Vi  per  centum  per  annum.  (38 
U.S.C.  1803(c)(1)) 

(c)  Effective  November  20, 1985.  the 
interest  rate  on  any  loan  solely  for 
energy  conservation  improvements  or 
other  alterations,  improvements  or 
repairs,  which  is  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  12  Vi  per  centum  per 
annum  on  the  unpaid  principal  balance- 
(38  U.S.C.  1803(c)(1)) 

*        •        *        *        ♦ 

3.  In  S  36.4503.  paragraph  (a)  is 
revised  as  follows: 


§  36.4503    Amount  and  amortiiatkm. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1. 
1980,  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  $33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  §  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  the  VA  shall  bear  interest  at  the  rate 
of  11  percent  per  annum.  Loans  solely 
for  the  purpose  of  energy  conservation 
improvements  or  other  alterations, 
improvements,  or  repairs  shall  bear 
interest  at  the  rate  of  12Vi  percent  per 
annum.  (38  U.S.C.  1811(d)  (1)  and  (2)(A)) 

[FR  Doc.  85-28040  Filed  11-22-85;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
ISW-Ffn.-292»-2] 

Reversion  of  State  Hazardous  Waste 
Management  Programs 

agency:  Enviroiunental  Protection 
Agency. 

action:  Advance  notice  of  expiration  of 
RCRA  interim  authorization. 

SUMMARY:  This  notice  announces  the 
scheduled  expiration  of  interim 
authorization  in  States  which  have  not 
received  final  authorization  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976,  as  amended.  These 
States  received  interim  authorization 
under  RCRA  to  operate  all  or  part  of  the 
RCRA  hazardous  waste  management 
program  in  lieu  of  EPA  operating  the 
Federal  program.  However,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  amend 
RCRA  3006(c)  to  provide  that  interim 
authorization  terminates  on  January  31, 
1986.  If  a  State  has  not  received  final 
authorization  by  that  date,  authority  to 
implement  the  RCRA  hazardous  waste 
management  program  reverts  to  EPA. 
EPA  must  administer  the  Federal 
program  in  that  State  until  such  time  as 
the  State  receives  final  authorization. 
This  notice  identifies  the  States  in  which 
operation  of  the  RCRA  program  may 
revert  to  EPA  on  January  31, 1986  and 
EPA's  policies  for  operating  the  Federal 
program  in  those  States. 
EFFECTIVE  DATE:  Interim  authorization 
will  expire  at  1:00  p.m.  Eastern  Standard 


Time,  on  January  31. 1986,  for  any 
interim  authorized  State  which  has  not 
received  final  authorization.  As  of  that 
date,  EPA  will  be  responsible  for 
operating  the  Federal  hazardous  waste 
program  in  those  States.  The  State 
programs  will  continue  in  effect  under 
State  legal  authorities. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA  Hotline  at  (800)  424-9346.  or 
in  Washington,  DC,  at  382-3000  or 
Martha  A.  Madison,  State  Programs 
Branch  (WH-563-B),  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460,  (202)  382-2210. 

SUPPLEMENTARY  INFORMATION:  Section 

3006  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  allows  the 
Environmental  Protection  Agency  (EPA) 
to  authorize  States  to  operate  State 
hazardous  waste  management  programs 
in  lieu  of  the  Federal  program.  Under 
RCRA  3006(c)(1).  the  Agency  has  the 
authority  to  grant  interim  authorization 
to  State  programs  that  are  "substantially 
equivalent"  to  the  Federal  program. 
Under  RCRA  3006(b).  EPA  grants  final 
authorization  to  State  hazardous  waste 
programs  that:  (1)  Are  equivalent  to  the 
Federal  hazardous  waste  program;  (2) 
are  consistent  with  the  Federal  program 
and  other  State  programs  which  have 
received  final  authorization;  and  (3) 
provide  adequate  enforcement. 

Section  3006(c)(1)  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
provides  that  interim  authorization 
under  Section  3006(c)(1)  automatically 
expires  on  January  31. 1986.  On  that 
date  authority  to  administer  and  enforce 
the  entire  RCRA  program  reverts  to  the 
Federal  government.  Authority  to  run 
the  RCRA  program  will  return  to  the 
State  when  it  obtains  final 
authorization.  EPA  may  not  extend  the 
January  31  deadline  administratively. 

Fifteen  States  with  interim 
authorization  have  not  received  final 
authorization  as  of  this  date.  RCRA 
authority  for  some  of  those  States  is 
expected  to  revert  to  EPA  on  January  31, 
1986.  The  purpose  of  this  notice  is  to 
alert  the  public  about  the  possible 
reversion  of  the  RCRA  program  is  those 
States  and  to  explain  EPA's  plans  for 
assuming  responsibility  for  those 
programs.  On  or  about  January  31, 1986. 
EPA  will  publish  a  Federal  Register 
notice  listing  those  States  whose  RCRA 
programs  reverted  to  EPA. 

The  regulated  community  should  take 
particular  note  that  beginning  January 
31,  hazardous  waste  handlers  in  States 
whose  interim  authorization  expires  will 
be  required  by  law  to  comply  with  the 
Federal  regulations  in  Title  40  of  the 
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Code  of  Federal  Regulations,  Parts  124, 
260-265  and  270.  as  well  as  the  State 
regulations.  (Copies  of  the  Code  of 
Federal  Regulations  are  available  for 
sale  in  two  volumes  (Parts  100  to  149 
and  Parts  190  to  399)  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402).  The  State  will 
continue  to  implement  its  State 
hazardous  waste  program,  as  this 
program  remains  in  effect  under  State 
law. 

The  expiration  of  RCRA  interim 
authorization  in  a  State  poses  significant 
practical  problems  for  EPA,  the  States, 
and  the  regulated  community.  Because 
most  States  are  actively  pursuing  final 
authorization,  reversion  of  RCRA 
authority  to  EPA  is  likely  to  be 
temporary.  EPA  needs  to  reconcile  its 
legal  responsibility  to  implement  and 
enforce  the  Federal  RCRA  program,  the 
practical  impossibility  of  fully 
implementing  the  Federal  program  for 
what  generally  will  be  a  brief  period, 
and  the  need  to  minimize  conflicts  with 
the  States.  Thus,  EPA  intends  to 
administer  the  program,  set  priorities 
and  use  its  enforcement  discretion  as 
described  below. 

First,  it  is  expected  that  each  State 
whose  interim  authorization  expires  will 
enter  into  an  agreement  with  EPA  to 
assist  EPA  in  administering  the  Federal 
program  until  the  State  receives  final 
authorization.  These  agreements  are 
intended  to  reduce  duplicative  Federal 
and  State  activities,  maximize  the 
efficient  use  of  State  and  EPA  resources, 
minimize  the  disruption  of  existing  State 
hazardous  waste  programs  and  reduce 
confusion  in  the  regulated  community. 
Each  agreement  will  identify  the 
respective  responsibilities  of  both  EPA 
and  the  State  agency  in  implementing 
the  Federal  hazardous  waste  program. 
While  EPA  retains  legal  responsibility 
for  the  Federal  program,  through  the 
agreement  EPA  can  assign  to  tiie  State 
those  administrative  tasks  that  the  State 
can  legally  carry  out.  The  specific 
administrative  tasks  to  be  performed 
will  undoubtedly  vary  from  State  to 
State,  but  are  likely  to  include  such 
things  as  the  sharing  of  information  and 
making  recommendations  to  EPA  on 
permit  applications. 

Second,  the  Federal  RCRA 
enforcement  program,  as  a  matter  of 
enforcement  discretion  during  this 
period,  generally  will  consider  whether 
State  laws  and  regulations  are  similar  to 
Federal  requirements  and  whether  the 
State  is  taking  timely  and  appropriate 
enforcement  actions.  Since  State 


programs  were  required  to  be 
substantially  equivalent  to  EPA's 
program  to  obtain  interim  authorization, 
Federal  and  State  requirements  are 
generally  very  similar,  if  not  identical,  in 
those  areas  for  which  a  State  has 
interim  authorization.  If  a  State  does 
lack  comparable  requirements,  EPA 
expects  to  take  direct  enforcement 
actions.  For  example,  some  States  do 
not  have  regulations  comparable  to  the 
Federal  financial  responsibility 
regulations  at  40  CFR  Part  265,  Subpart 
H.  In  this  case,  the  Federal  government 
would  take  the  lead  role  in  enforcement. 
Where  a  State  has  comparable  authority 
and  is  responding  to  violations  of  State 
laws  and  regulations  with  timely  and 
appropriate  formal  enforcement  actions. 
EPA  generally  expects  to  defer  to  State 
administrative  or  judicial  proceedings 
during  this  temporary  period.  In  these 
circumstances  EPA  would  not  initiate  a 
parallel  enforcement  action  to  enforce 
the  Federal  requirements.  However. 
EPA  reserves  its  right  to  enforce  the 
Federal  requirements  at  any  time. 
Moreover,  the  above  approach  does  not 
create  any  rights  or  defenses  to  an 
enforcement  action. 

Third,  the  length  of  reversion  is  a 
factor  which  will  affect  EPA's  priorities. 
In  case  where  the  reversion  will  be 
relatively  short,  approximately  90  days 
or  less,  it  may  not  be  practical  or 
possible  for  EPA  to  make  the  operating 
changes  to  implement  the  reversion  of 
authority.  Therefore,  implementing  such 
changes  in  those  States  will  be  of  lower 
priority.  For  example,  it  would  be 
administratively  cumbersome  and  very 
burdensome  to  require  the  State  to  move 
its  records  and  the  regulated  community 
to  send  reports  to  EPA,  only  to  require 
records  and  reports  to  go  to  the  State 
again  within  a  few  weeks  or  months. 
This  is  particularly  true  where  a  State 
agrees  to  assume  primary  responsibility 
for  reviewing  reports.  Thus,  for  States 
reverting  for  a  short  period  of  time  (i.e.. 
90  days  or  less),  EPA  will  allow  and 
encourage  handlers  to  continue 
reporting  to  the  States  during  that 
period. 

Similarly,  if  program  authority  is 
expected  to  revert  for  a  short  period  of 
time,  the  Region  will  initiate  permit 
actions  jointly  with  the  State  to  avoid 
any  duplication  of  effort.  EPA  does  not 
plan  to  take  independent  permit  action 
except  where  it  is  feasible  to  complete 
the  task  involved  during  the  period  of 
reversion.  When  EPA  does  take  action 
on  permits,  it  will  attempt  to  build  upon 
what  the  State  accomplished  when  it 
was  authorized.  For  example,  if  the 


Stale  issues  a  draft  pertfU^nd  then  the 
authorization  reverts,  EPA  may  be  able 
to  continue  the  permit  process,  picking 
up  with  the  hearing,  rather  than 
duplicating  the  State's  efforts. 

The  States  listed  below  in  Groups  I 
and  II  have  interim  authorization  for  all 
or  part  of  the  RCRA  hazardous  waste 
program.  They  have  not  yet  received 
final  authorization  and  are,  therefore, 
candidates  for  reversion: 

I.  States  for  which  a  complete 
application  for  final  authorization  has 
been  received,  but  no  tentative 
determination  to  grant  or  deny 
authorization  has  been  made — 


California 

Ohio 

Washington 

Connecticut 

Oregon 

West  Virginia 

Maine 

Puerto  Rico 

Witcontin 

New  York 

-    Rhode  ItUnd 

n.  States  for  which  a  tentative 
determination  to  approve  final 
authorization  has  been  made — 


Guam 
nUnoit 


Indiana 
Pennsylvania 


The  States  listed  in  Group  n  are 
expected  to  be  authorized  by  January  31 
unless  a  significant  problem  surfaces 
before  then.  For  the  Group  I  States,  it  is 
difficult  to  predict  at  this  time,  what 
their  status  will  be  on  January  31.  Some 
States  listed  in  Group  I  may  be 
authorized  either  by  January  31  or 
within  90  days  after  that  date.  In  those 
States  the  regulated  community  will 
continue  to  report  to  the  State  during  the 
short-term  reversion  period.  However, 
because  each  State's  authorization 
status  is  different  and  because  there  are 
States  in  Group  I  which  have  yet  to 
provide  necessary  documents,  it  is  not 
possible  to  predict  when  those  States 
will  receive  final  authorization; 
authorizations  for  some  programs  may 
revert  for  more  than  90  days.  The 
Federal  Register  notice  EPA  publishes  in 
January  will  clarify  the  status  of  all  15 
States,  including  the  expected  length  of 
the  reversion  period  and  guidance  on 
where  reports  are  to  be  submitted.  If  any 
States  hsted  in  Group  I  are  not 
authorized  by  January  31  or  within  90 
days  following  January  31,  they  are 
likely  to  assist  the  Region  in 
implementing  the  Federal  hazardous 
waste  program  until  the  time  they 
receive  final  authorization. 

Dated:  November  12, 1985. 
J.  Winston  Porter, 

Assistant  Administrator  for  Solid  Waste  and 

Emergency  Response. 

(FR  Doc.  85-28035  Filed  11-22-85;  8:45  am] 
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FEDERAL  COMBUNICATIONS 

commsstoH 

47  CFR  P«1s  31. 33, 42.  and  43 

(CC  Docket  Ho.  84-469;  FCC  «5-S«1] 

R«vWon  of  the  Unifonn  System  of 
Accounts  for  Telephone  Companies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Report  and  Order.  • 

summary:  The  CommissioB  has 
determined  that  generally  accepted 
accounting  principles  (GAAP)  should  be 
incorporated  into  the  proposed  Uniform 
System  of  Accounts  being  developed  in 
CC  Docket  78-196  to  the  extent  that 
regulatory  considerations  allow.  The 
action  will  bring  the  telephone  carriers 
accounting  systems  closer  to  the 
accounting  which  is  followed  by  the 
great  majority  of  the  American  business 
community. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTMER  INFORMATION  CONTACT 

Gerald  P.  Vaughan,  Accounting  and 
Audits  Division.  Common  Carrier 
Bureau.  (202)  634-1861. 

Report  and  Ord» 

In  the  Matter  of  Revision  of  the  Unifbrm 
System  of  Accounts  for  Teiephooe 
Companies  to  Accommodate  Generally 
Accepted  Accounting  Principles  (Parts  31.  33, 
42,  and  43  of  the  FCCs  Rules)  fCC  Docket  No. 
84-469). 

Adopted:  October  31. 1965. 
Released:  Novenber  14. 1985. 
By  the  Cotniniasion. 

I.  Introduction 

1.  In  a  Notice  of  Proposed  Rulemaking 
(NPRM)  released  on  May  la  1984,  49  FR 
21377  [May  21. 1984),  the  CtMiiiinssion 
proposed  to  revise  Parts  31.  33.  42  and  43 
of  its  Rules  to  accomnKidate  generally 
acc^ited  accoonting  principles  (GAAP)  > 
to  the  extent  practicable. 


'  GAAP  is  iiat  conmoa  set  of  aocountiog 
conoepti.  standiirds.  procedures  and  coovealions 
which  are  recognized  by  the  accounting  profession 
as  a  whole  aad  npon  which  most  iionregulaTed 
enlcrprises  base  Hieir  external  financial  statements 
and  reiXNis.  U  directs  the  recording  of  financial 
events  and  transactions  and  relates  to  how  assets, 
liabilities,  revenues  and  expenses  are  t6  be 
identified,  measured,  and  reported.  In  very  hiT>ad 
terms,  these  principles  can  be  summarized  as 
requiring  that  assets  and  liabilities  be  recorded  at 
historical  cost:  that  revenue  be  realized  when  the 
earning  process  is  compete  and  an  exchange 
transaction  has  occurred:  that  costs  be  matched 
with  the  revenues  they  helped  to  generate:  that 
disclonre  be  fidi  and  adetiaate:  Oiat  accaunlmg 
principles  be  applied  consistently  between 
accounting  periods:  and  that  accounting  data  be 
obi.'ctively  determined  and  verifiable. 


2.  Based  on  an  analysis  of  the 
comments  received  in  this  proceeding. 
we  have  decided  to  adopt  GAAP  as 
proposed  in  oih-  NPRM  with  some 
modifications  as  discussed  in 
succeeding  paragraphs.  The 
amendments  described  herein  will 
become  effective  when  the  revised 
Unifonn  System  of  Accounts  (USOA) 
being  developed  in  CC  Docket  78-196 
becomes  effective. 

n.  Background 

3.  In  October  of  1S81.  the  Commission 
issued  a  Secxmd  Supplemental  Notice  Of 
Proposed  Rulemaking  and  Order 
(Second  Supplemental  Notice),  88  FCC 
2d  83  (1981).  in  Docket  No.  78-196.  In  the 
Second  Supplemeatal  Notice,  we 
established  a  federal  advisory 
committee,  the  Telecommunications 
Industry  Advisory  Group  (TIAG).  and 
charged  it  with  developing  and 
recommending  a  revised  USOA  based 
generally  on  financial  principles  and 
capable  of  supporting  separate,  parallel 
costing  and  separations  subsystems. 
Among  other  things,  the  TIAG  was  to 
develop  a  recommendation  on  Ae 
extent  to  which  GAAP  should  be  used  in 
a  revised  USOA. 

4.  In  response  to  its  mandate,  on 
January  20. 1984,  tbe  TIAG  filed  with  the 
Commission  its  report  entided 
"Discussion  Paper  on  AppUcation  of 
Generally  Accepted  Accounting 
Principles  in  a  Revised  Uniform  System 
of  Accounts"  (Report).  Included  as  a 
part  of  the  Report  are  additional 
comments  on  the  subject  by  the 
National  Associaticm  of  Regulatory 
Utility  Commissioners  (NARUC),  which 
is  an  active  participant  in  TIAG 
activities. 

5.  In  general,  the  Report  recommended 
that  the  USOA  provide  for  coaipliaooe 
with  GAAP,  although  not  irrespective  of 
economic  effects  of  regulation;  the 
USOA  provide  for  automatic  adoption  of 
future  changes  in  GAAP,  absent 
Commission  notice  to  the  contrary;  the 
effects  of  di%ring  accounting  and  rate- 
making  practices  adopted  by  various 
regulatory  authorities  with  respect  to  the 
same  cost  of  service  components  be 
summarized  in  the  general  books  of 
account;  and  the  nonregulated  activities, 
in  whiidi  a  regulated  telphone  company 
may  be  involved,  be  subject  to  GAAP 
consistent  with  nonregulated 
enterprises. 

6.  Additionally,  the  Report  identified 
21  accotmting  practices  required  by  the 
current  USOA.  47  CFR  Parts  31  and  33. 
that  difiier  from  GAAP.  Only  tiiree  of 
these  changes — actxttmting  for  income 
taxes;  capitalized  leases;  and 
compensated  absences — ^would  result  in 
a  significant  revenue  requirement 


impact  if  adopted.  The  Report  further 
recommended  that  the  Commission 
initiate  a  separate  rulemaking 
proceeding  to  address  the  full  adoption 
of  GAAP  in  the  revised  USOA.  On  May 
10, 1984  the  Commission  issued  a  notice 
of  proposed  rulemaking  to  address  the 
Report's  recommendations  on  GAAP. 

III.  Siuiunary  of  Proposal 

7.  The  NPRM  proposed  to  adopt  the 
concept  of  GAAP  as  a  whole  with  added 
emphasis  to  be  placed  on  the  economic 
effects  of  regulation  and  to  provide  for 
adoption  of  future  changes  to  GAAP 
subject  to  a  Commission  review  period 
of  90  days.  We  also  proposed  reserving 
the  Commission's  right  to  determine 
materiality  instead  of  adopting  the 
GAAP  definition  of  materiality. 

8.  Fiu-ther.  the  NPRM  proposed  adding 
three  accounts  in  the  USOA  to  record 
the  deferred  charges  and  credits  and  the 
net  income  effects  arising  from  differing 
accounting  and  ratemaking  practices 
adopted  by  various  regulatory  bodies. 
The  NPRM  also  proposed  to  refrain  from 
applying  regulatory  accounting  rules  to 
the  nonregulated  activities  of  regulated 
carriers. 

9.  In  addition,  we  proposed  to  adopt 
GAAP  with  respect  to  early 

,  extinguishment  of  debt;  investment  in 
plant;  account  232 — station 
connections — (inside  wiring);  valuation 
of  inventories  held  for  resale;  variable 
payment  contracts;  directory  revenues 
and  expenses;  sales  of  embedded 
terminal  equipment;  investment  in 
common  stock  of  affiliates;  pension 
costs  and  deferred  compensation 
arrangements;  prior  period  adjustments; 
extraordinary  items;  convertible  debt 
and  debt  issued  with  stock  purchase 
wairants;  business  combinations; 
treasury  stock;  accounting  for 
contingencies;  security  investments 
other  than  common  stock  of  affiliates; 
investment  tax  credits;  and  capitalizing 
interest  during  construction.  We  did. 
however,  request  additional  comments 
on  interest  during  construction;  pension 
costs;  prior  poiod  adjustments  and 
extraordinary  items;  and  contingencies. 

10.  Finally,  we  proposed  to  adopt 
GAAP  in  the  areas  of  normalizatkm,* 
capitalized  leases  and  compensated 
absences  subject  to  the  satisfactory 
resolution  of  the  issues  and  questions 
cancemiag  their  revenue  requirement 
impact 


*  Our  decisiaa  with  feapect  to  mnaalization  in 
this  Order  will  have  no  effect  on  the  treatment  of 
taxes  in  the  Pole  Attachment  Proceedings. 
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IV.  Summary  of  Comments 

11.  Interested  parties  were  invited  to 
file  comments  on  or  before  June  25. 1984. 
and  reply  comments  on  or  before  July  10, 
1984.  Comments  were  received  from 
Colorado  Public  Utilities  Commission 
(CPUQ;  Continental  Telecom  Inc. 
(Contel);  Florida  Public  Service 
Commission  (FPSC);  GTE  Service 
Corporation  (GTE);  Idaho  Public 
Utilities  Commission  (IPUC); 
International  Communications 
Association  (ICA);  Kentucky  Public 
Service  Commission  (KPSC):  Michigan 
Public  Service  CoDuoission  (MPSC); 
New  York  State  Department  of  Public 
Service  (NYDPS);  Office  of  Consumer 
Advocate,  Commonwealth  of 
Pennsylvania  (OCA-PA);  United  States 
Telephone  Association  (USTA);  and 
United  Telephone  System,  Inc.  (UTS). 
Comments  and  reply  comments  were 
received  from  American  Telephone  and 
Telegraph  Company  (AT&T);  BellSouth 
Corporation  (BellSouth);  Southern  New 
England  Telephone  Company  (SNET); 
and  Tlie  Operating  Telephone 
Companies  (OTCs).*  Reply  comments 
were  also  received  from  Centel 
Corporation  (Centel);  and  The 
Ameritech  Operating  Companies 
(Ameritech).*  Comments  were  received 
after  the  comiment  and  reply  comment 
period  expired  from  Arthur  Andersen  & 
Co.  (Arthur  Andersen).  Since  no 
objections  were  made  to  this  late  filing 
of  comments  we  have  decided  to  take 
them  into  consideration  in  this 
proceeding. 

12.  All  respondents,  except  one. 
agreed  that  the  new  USOA  should 
accommodate  GAAP.  They  differ, 
however,  as  to  the  extent  to  which 
individual  aspects  of  GAAP  should  be 
applied  to  the  majority  of  issues  set 
forth  in  the  NPRM.  The  areas  of  concern 
were:  (1)  Whether  the  USOA  should  rely 
on  the  Financial  Accounting  Standards 
Board  (FASB) » Statement  No.  71  in 


'The  Operating  Telephone  Companiet  include  the 
following  Bell  Operating  Companiet:  the  Bel) 
Telephone  Company  of  Pennsylvania;  the 
Chesapeake  and  Potomac  Telephone  Companlea; 
the  Diamond  State  Telephone  Company;  Illinois  Bell 
Telephone  Company:  Indiana  Bell  Telephone 
Company  Incorporated:  Michigan  Bell  Telephone 
Company;  the  Mountain  States  Telephone  and 
Telegraph  Company:  Nevada  Bell:  New  England 
Telephone  and  Telegraph  Company:  New  Jersey 
Bell  Telephone  Company:  New  York  Telephone 
Company;  Northwestern  Bell  Telephone  Company; 
Pacific  Bell:  Pacific  Northwesl  Bell  Telephone 
Company:  Southwestern  Bell  Telephone  Company: 
and  Wisconsin  Bell. 

*The  Ameritech  Operating  Companies  are 
comprised  of  Illinois  Bell  Telephone  Company. 
Indiana  Bell  Telephone  Company,  Incorporated; 
Michigan  Bell  Telephone  Company:  the  Ohio  Bell 
Telephone  Company;  and  Wisconsin  Bell.  Inc. 

'The  Financial  Accounting  Standards  Board  is 
the  main  body  which  promulgate*  accouitting 


accommodating  GAAP;  (2)  whether 
future  changes  to  GAAP  should  be 
adopted  automatically;  (3)  whether  the 
GAAP  concept  of  materiality  should  be 
incorporated  in  the  USOA;  (4)  whether 
accounts  for  jurisdictional  differences 
should  be  included  in  the  USOA;  (5) 
whether  nonregulated  activifies  should 
be  accounted  for  pursuant  to  GAAP  for 
nonregulated  entities;  (6)  whether 
interest  during  construction  should  be 
capitalized  on  both  debt  and  equity 
funds  or  debt  funds  solely;  (7)  whether 
pension  expenses  should  be  accrued 
when  the  amounts  are  not  funded;  (8) 
whether  the  FCC  should  review  unusual 
items;  (9)  whether  the  USOA  should 
allow  carriers  to  recognize 
contingencies;  (10)  whether  the  USOA 
should  allow  fiill  normalization 
accounting  for  all  tax  timing  differences; 
(11)  whether  the  USOA  should  allow 
carriers  to  capitalize  leases;  and  (12) 
whether  the  USOA  should  require 
carriers  to  accrue  for  compensated 
absences. 

Adoption  of  GAAP  and  Reliance  on 
FASB  71. 

13.  The  major  issue  raised  in  the 
comments  deals  with  the  extent  to 
which  the  USOA  should  rely  on  FASB 
71  in  accommodating  GAAP.«  CPUC. 
FPSC.  KPSC  MPSC  and  NYDPS  aU 
favor  GAAP  with  heavy  emphasis  on 
FASB  71.  In  support  of  this  position. 
CPUC.  FPSC  and  MPSC  cite  the  fact  that 
FASB  71  gives  the  regulatory  body  the 
option  of  deciding  on  a  case-by-case 
basis  what  accounting  treatment  is 
appropriate,  especially  when  there  could 
be  a  change  in  the  cost  of  utility  service. 
NYDPS  believes  that  the  USOA  must 
fully  recognize  FASB  71  because  in  its 
opinion  the  accotmting  required  of 
regulated  enterprises  should  reflect  the 
actual  ratemaking  policies  imder  which 
companies  operate;  regulatory 
accounting  practices  depart  from  GAAP 
in  many  instances  due  to  the  fact  that 
GAAP  is  not  relevant  to  regulated 
entities  and  failure  to  recognize  FASB  71 
would  distort  the  proper  accounting  and 
ratemaking  policies  applied  to  regulated 
utihties.  Additionally.  NYDPS  states 
that  increased  competition  is  not  a 
justifiable  reason  for  the  wholesale 


standards  for  general  purpose  financial  statements. 
Other  standard  setting  bodie<  are  academia  and  the 
Securities  and  Exchange  Commission. 

•  Statement  of  Financial  Accounting  Standards 
No.  n  [FASB  71)  "Accounting  for  the  Effects  of 
Certain  Types  of  Regulations"  continues  the 
requirement  that  general  purpose  rmancial 
statements  of  regulated  enterprises  conform  to 
GAAP,  with  appropriate  applications  of  these 
principles  to  reflect  the  economics  of  the  ratemaking 
process  (when  the  conditions  of  probable  recovery 
are  met). 


adoption  of  GAAP  without  recognition 
of  regulatory  policies. 

14.  AT&T.  BellSouth.  Contel.  GTE, 
OTCs.  SNET.  USTA  and  UTS.  on  the 
other  hand,  oppose  substantial  reliance 
on  FASB  71  in  the  new  USOA.  AT&T, 
GTE,  OTCs.  USTA  and  UTS  believe  that 
FASB  71  is  not  relevant  in  the 
competitive  environment  because  prices 
must  be  based  on  market  conditions. 
AT&T.  BellSouth  and  OTCs  also  state 
that  GAAP  should  be  adopted  for  both 
accounting  and  ratemakinjg  piuposes 
because  r^ulators  cannot  guarantee  full 
cost  recovery  in  today's  environment. 

15.  Other  reasons  given  to  support 
GAAP  absent  FASB  71  were  consistency 
and  comparability  between  regulated 
and  nonregulated  companies  (AT&T, 
Arthtu'  Andersen.  SNET,  USTA  and 
UTS);  better  measurement  of  financial 
performance  and  proper  matching  of 
revenues  and  expenses  (AT&T,  Arthur 
Andersen  and  OTCs);  and.  the  easing  of 
both  regulatory  and  administrative 
burdens  (Contel). 

1&  AT&T  believes  that  both 
interexchange  carriers  and  regulated 
monopoly  carriers  should  be  permitted 
to  adopt  GAAP  on  a  flash  cut  basis  for 
the  18  changes  in  the  NPRM  which  have 
negligible  revenue  requirement  impacts. 
In  addition,  AT&T  states  that  GAAP 
changes  which  could  have  significant 
revenue  requirement  impacts  should 
also  be  adopted  for  interexchange 
carriers  for  ratemaking  and  regulatory 
accotmting  purposes,  with  an 
appropriate  transition  mechanism.  The 
transition  would  be  accomplished  by 
applying  GAAP  to  prospective  amounts 
and  phasing  in  GAAP  with  respect  to 
embedded  deferred  amounts  of  taxes 
and  compensated  absences  over  a 
period  of  5  years.  The  phasing  in  of 
embedded  amoiuits  in  the  revenue 
requirements  would  provide  a 
reasonable  opportunity  for 
interexchange  carriers  to  recover 
legitimately  incurred  costs  in  the 
provision  of  telecommimications 
services  to  the  public 

17.  BellSouth  and  the  OTCs,  on  the 
other  hand,  state  that  GAAP  should  be 
applied,  absent  FASB  71.  only  to 
prospective  amounts.  They  feel  that 
prospective  application  is  best  so  as  to 
guarantee  the  recovery  of  deferred 
expenses  in  future  revenue  streams. 

18.  Several  respondents,  while 
favoring  the  adoption  of  GAAP  absent 
FASB  71  as  the  ultimate  goal,  couched 
their  conunents  in  such  a  way  as  to 
accommodate  FASB  71  if  the 
Commission  were  to  favor  its 
embodiment  in  the  USOA.  Contel  and 
USTA  state  that  FA^  71  could  be 
accommodated  on  a  short-term  basis  but 
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sfaould  be  eventually  phased  out  for 
much  of  the  same  reasons  mentioned^ 
previously.  Arthur  Andersen  suggests 
applying  FASB  71  only  when  the 
circumstances  warrant  application: 
BellSouth  recommends  recording 
differences  caused  by  FASB  71  in 
jurisdictional  accounts:  and  SNET  states 
that  FASB  71  should  not  be  incorporated 
into  the  book  of  accounts  but  only  in 
external  financial  reports. 

19.  As  mentioned  earlier,  only  one 
respondent  opposed  the  adoption  of 
GAAP  in  any  form  in  the  USOA.  That 
respondent  was  OCA-PA,  which 
opposes  GAAP  because  the  current 
USOA  has  worked  well  without  GAAP; 
GAAP  based  financial  statements  are 
already  available  from  other  sources; 
GAAP  will  not  fulfill  any  of  the  seven 
functions  the  original  NPRM  sought  to 
address  (NPBM  at  p^);  and.  the 
ratepayers  would  experience  adverse 
effects  from  adoption  through  increased 
rates. 

20.  In  their  reply  comments,  AT&T. 
Ameritech.  BellSouth  and  OTCs 
support  the  adoption  of  GAAP  absent 
FASB  71.  Their  reasons  are.  for  the  most 
part,  the  same  as  those  espoused  by  the 
commenting  parties  in  favor  of  this 
position. 

21.  Both  Ameritech  and  the  OTCs  in 
their  reply  comments  oppose  the  stale 
commissions  desire  to  rely  on  FASB  71 
in  the  new  USOA.  Ameritech  states  that 
the  concerns  of  the  state  commissions 
over  the  effect  of  GAAP  on  the  cost  of 
service  are  reaHy  concerns  over  the 
pricing  of  service  in  the  new  competitive 
environment  It  daims  that  in  this 
environment,  costs  must  be  recovered 
from  cost  causers  because  the  future 
holds  no  guarantees.  Ameritech  believes 
that  GAAP  merely  recognizes  the 
realities  of  the  new  competitive 
environment.  The  OTCs  contend  that 
the  maintenance  of  the  status  quo  as 
urged  by  the  state  commissions  is 
founded  on  the  assertion  that 
rulemaking  shoakl  determine  accounting 
and  ignores  the  economic  reality  of  the 
changes  taking  place  in  the 
telecommunication  marketplace. 

22.  BeliSoutfa  states  in  its  reply 
comments  that,  contrary  to  NYDPS' 
assertion  that  GAAP  is  sometimes  not 
relevant  to  regidated  oitities,  the 
competitive  marketplace  makes  the 
accounting  methods  followed  by 
nonregulated  businesses  very  relevant 
to  regulated  businesses. 

23.  Hie  OTCs  in  their  reply  comments 
object  to  ATiTs  position  that  GAAP  be 
applied  to  inlerexchange  carriers  only. 
They  believe  that  this  would  promote 
inconsisteat  treatment  among  carriers 
and  would  cause  problems  for  carriers 
such  as  Coatel.  GTE.  OTCs  and  UTS 
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which  have  both  exchange  and  '  * 
interexdiange  operations.  Therefore,  the 
OTCs  restate  their  bHief  that,  to  the 
extent  GAAP  is  adopted  by  the 
Commission,  it  should  be  applied  to  ail 
carriers  so  that  uniform  accounting 
standards^re  maintained  in  the 
industry. 

24.  AT&T,  in  its  reply  comments, 
reiterates  its  belief  that  interexchange 
carriers  should  be  allowed  to  adopt 
GAAP  absent  the  effects  of  regulation  as 
soon  as  possible.  It  states  that  the 
sfaodanis  applicable  to  regulated 
monopoly  firms  are  not  appropriate  for 
competitive  carriers  and  that  for 
competitive  carriers  the  marketplace 
requires  that  costs  be  recognizeid  as 
incurred  and  not  deferred  to  future 
periods  so  that  the  carrier  can  have  the 
opportunity  to  fully  recover  its  costs  of 
supplying  service.  AT&T  also  states  in 
its  reply  comments  that  in  response  to 
the  need  for  a  gradual,  cautious 
approach  to  ii^ementing  GAAP  for 
monopoly  carriers,  the  Commission 
should  adopt  the  recommendations  with 
negligible  impact  for  all  carriers  while 
delaying  implementation  for  monopoly 
carriers  of  those  recommendatiora  with 
significant  ratemaking  impact. 
Monopoly  firms  would  implement  the 
latter  recommendations  when  market 
forces  have  become  viable  to  assure 
that  the  public  interest  is  protected. 
While  AT&T  admits  Uiat  this  will  cause 
interexchange  and  exchange  carriers  to 
be  on  different  accounting  bases,  it  sees 
no  need  for  concern  since  AT&T  itself 
accounted  for  compensated  absences 
differently  than  the  rest  of  the 
telecommunications  industry  for  many 
years  with  no  ill  effect. 

25.  AT&T  further  states  that  it  opposes 
the  position  of  those  parties  favoring 
only  the  prospective  application  of 
GAAP.  E^  applying  GAAP  only  to 
prospective  amounts,  the  economic 
effects  of  regulation  will  continue  to  be 
recognized  almost  indefinitdy  with 
respect  to  embedded  deferred  amounts. 
AT&T  believes  that,  while  this  may  be 
an  acceptable  approach  for  local 
exchange  carriers,  interexchange 
carriers  should  apply  GAAP  to  both 
prospective  and  embedded  amounts, 
with  Ae  embedded  amounts  being 
phased  into  the  revenue  requirements 
over  a  five  year  transition  period. 

26.  AT&T  further  submits  in  its  reply 
comments  that  its  analysis  of  the 
revenue  requirement  impacts  of 
implementing  GAAP  over  a  five  year 
period  shows  the  full  estimated  impact 
on  the  interexchange  segment  of  the 
industry  since  the  other  interexchange 
carriers  already  follow  GAAP.  In 
addition.  AT&T  maintains  that  the 
revenue  requirement  impacts  of 


adopting  GAAP  for  interexchange 
carriers  would  be  only  a  fraction  of  the 
impact  that  would  result  from  applying 
GAAP  for  all  carriers  and  that  adopting 
GAAP  for  interexchange  carriers  would 
not  affect  local  service  rates. 

Automatic  Adoption  of  Future  GAAP 
Changes. 

27.  The  majority  of  respondents  are 
concerned  with  the  proposal  to 
implement  changes  to  GAAP 
automatically,  subject  to  Commission 
review.  CPUC,  FPSC.  IPUC,  KPSC, 
MPSC  and  NYDPS  either  are  opposed  to 
automatic  changes  or  want  the  proposal 
modified  because  it  does  not  include  a 
provision  for  state  review  of  GAAP 
changes.  These  parties  f€«el  that  the  state 
commission  should  have  the  option  of 
adopting  a  GAAP  change  only  after 
considering  all  aspects  of  the  change 
including  its  impact  on  the  cost  of 
service  and  the  economic  effects  of 
regulation. 

28.  GTE  and  NYDPS  object  to  the  90 
day  (60  day  veto  period,  30  day  pre- 
implementation  period]  review  period 
proposed  in  the  NPRM.  GTE  believes 
that  the/30  day  pre-implementalion 
period  should  be  dropped  because  it 
may  not  be  appropriate  in  aH 
circumstances.  NYDPS.  on  the  other 
hand,  favors  a  ISO  day  review  period  to 
provide  parties  more  time  to  analyze  the 
effects  of  a  change. 

29.  BellSouth.  OTCs  and  SNET  oppose 
prior  review  of  GAAP  changes  by  the 
Commission  opting  instead  for 
automatic  adoption  as  the  TLAG  Report 
recommends.  The  OTCs  and  SNET 
argue  that  the  Commission's  proposal'  is 
impracticable  and  burdensome  and 
would  result  in  the  USOA  never  being 
brought  into  conformance  with  GAAP. 
The  OTCs  also  say  that  it  is  self- 
defeating  to  adopt  GAAP  and  then  turn 
around  and  ignore  future  changes  either 
totally  or  on  an  individual  carrier  basis. 
BellSouth  argues  that  the  regulatory 
process  should  not  extend  the 
accounting  system  lead  time  needed  to 
implement  changes  to  GAAP. 

30.  Several  respondents  also 
recommend,  regardless  of  the  FCC  prior 
review  issue,  that  the  Commission's 
implementation  date  coincide  with  the 
FASB  effective  date  of  the  GAAP 
change.  Arthur  Andersen,  BellSouth. 
GTE  and  OTCs  state  that  the  FASB 
provides  enough  lead  time  before 
implementing  a  change  for  the 
Commission  to  evaluate  its  effects  prior 
to  its  being  made  effective. 

31.  OCA-PA,  while  opposing 
automatic  adoption  of  GAAP  changes, 
states  that  if  the  Commission  approves 
this  proposal  it  should  reaffirm  the 
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concept  that  USOA  provisions  do  not 
bind  state  regulators  in  the  rate  setting 
process. 

32.  In  their  reply  comments, 
Ameritech.  BellSouth.  OTCs  and  SNET 
support  the  views  of  those  respondents 
favoring  automatic  adoption  of  GAAP 
changes  without  prior  review  by  the 
Commission.  The  OTCs  do  observe  that, 
contrary  to  the  NPRM  and  IPUC's 
assertion,  automatic  adoption  of  GAAP 
changes  does  not  delegate  regulatory 
authority  to  some  other  entity  but 
merely  removes  the  administrative 
burden  of  a  formal  or  informal 
proceeding  on  each  GAAP  change.  In 
addition,  the  OTCs  state  that  a  60  day 
review  period  would  be  acceptable  if 
the  period  began  on  the  date  the  FASB 
issues  a  new  pronouncement 

33.  Rnally.  AT&T  restates  its 
comment  position  that  interexchange 
carriers  should  be  permitted  to 
implement  GAAP  changes  automatically 
at  the  end  of  the  90  day  review  period 
regardless  of  the  impact  on  revenue 
requirements. 

Materiality 

34.  The  NPRM  proposed  to  reserve  the 
Commission's  right  to  determine 
materiality  rather  than  relying  on  the 
GAAP  definition  of  materiality.  GAAP 
defines  materiality  as  "the  magnitude  of 
an  omission  or  misstatement  of 
accounting  information  that,  in  light  of 
surrounding  circumstances,  makes  it 
probable  that  the  judgment  of  a 
reasonable  person  relying  on  the 
information  would  have  been  changed 
or  influenced  by  the  omission  or 
misstatement".  Three  respondents, 
namely  FPSC,  GTE  and  MPSC,  support 
the  NPRM  proposal  which  would  add 
provisions  in  the  new  USOA  so  that 
when  circumstances  indicate  that  a 
GAAP-related  accounting  decision  may 
have  unanticipated  ratemaking 
implications,  the  accounting  would  be 
referred  to  the  Commission  for  its 
scrutiny.  GTE  states  that  FCC  oversight 
would  facilitate  the  goal  of  consistent 
application  of  GAAP.  FPSC  and  MPSC 
favor  this  approach  because  no  general 
standard  on  materiality  can  take  into 
account  all  situations  and  materiality 
judgments  can  only  be  made  after 
reviewing  all  the  relevant  facts. 

35.  The  majority  of  parties,  however, 
oppose  the  NPRM  in  this  area  insofar  as 
it  would  eliminate  the  GAAP  definition 
of  materiality.  AT&T.  Contel.  OTCs, 
USTA  and  UTS  state  that  materiaUty 
cannot  be  defined  more  objectively  than 
it  is  in  the  current  GAAP  definition 
because  it  is  situation  specific  and 
therefore  cannot  be  quantified. 
BellSouth.  OCA-PA.  OTCs  and  SNET 
also  argue  that  it  is  contradictory  to 


revise  the  USOA  to  conform  to  GAAP 
and  then  drop  one  of  its  most  important 
concepts.  Furthermore.  BellSouth  and 
the  OTCs  contend  that  the 
Commission's  proposal  is  impractical 
and  would  usurp  management's 
authority  since  virtually  any  accounting 
decision  can  have  ratemaking 
implications,  and  therefore,  all  decisions 
would  be  subject  to  FCC  review. 

36.  In  its  comments,  Arthur  Andersen 
states  that  the  Commission  should  not 
try  to  define  materiality  but.  instead, 
should  establish  a  materiality  threshold 
such  as  a  percent  of  total  revenues  or  a 
dollar  limit 

37.  Finally,  CPUC  favors  the  SEC's 
pohcy  statement  on  materiality  '  which 
focuses  on  internal  control  systems  as 
being  the  definition  the  Commission 
should  adopt  in  the  new  USOA.  CPUC 
feels  that  this  definition  will  capture  an 
item  that  is  not  material  under  the 
GAAP  definition  but  would  be  material 
under  the  SEC  definition  because  it  may 
be  of  significant  public  concern. 

38.  In  their  reply  comments. 
Ameritech.  BellSouth.  OTCs  and  SNET 
state  that  the  Commission  should  not 
eliminate  the  concept  of  materiality  but 
instead,  should  adopt  the  GAAP 
definition  of  materiality.  BellSouth. 
OTCs  and  SNET  contend  that  the 
Commission  has  received  no  support  in 
the  comments  to  deviate  from  the  GAAP 
definition. 

Jurisdictional  Differences    ■ 

39.  The  majority  of  respondents  favor 
the  estabhshment  of  accounts  to  record 
the  effects  arising  from  differing 
accounting  and  ratemaking  practices 
adopted  by  various  regulatory 
authorities.  MPSC  and  NYDPS  believe 
that  the  jurisdictional  accounts  will 
provide  useful  information  as  to  revenue 
requirement  impacts  of  deviations  in 
accounting  and  ratemaking  practices 


Tile  SEC  statemeirt  reads,  m  part:  Materiality, 
while  appropriate  at  a  thresbtM  atandard  to 
determine  the  necewity  for  diadosure  to  inveitors. 
is  totally  inadequate  as  a  staiulaFd  for  an  internal 
control  system.  It  is  too  narrow — and  thus  too 
insensitive — an  index.  For  a  particular  expenditure 
to  be  material  in  the  context  of  a  public 
corporation's  financial  statements— and  therefore  in 
the  context  of  the  size  of  the  company — it  would 
need  to  be,  in  many  instances,  in  the  millions  of 
dollars.  Such  a  threshold,  of  course,  would  not  be  a 
realistic  standard.  Procedures  designed  only  to 
uncover  deficiencies  in  amounts  material  for 
financial  statement  purposes  would  be  useless  for 
internal  control  purposes.  Systems  which  tolerated 
omissions  or  errors  of  many  thousands  or  even 
millions  of  dollars  would  not  represent,  by  any 
accepted  standard,  adequate  records  and  controls. 
The  off -book  expenditures,  skiah  funds,  and 
questionable  payments  that  alarmed  the  public  and 
-  caused  Congress  to  act.  it  should  be  remembered, 
were  in'moat  instances  of  far  lesser  magnitude  than 
that  which  would  constitute  financial  statenent 
materiality. 


adapted  by  various  regulatory 
9iIthoritifesH«<PSC,  NYDPS  and  AT&T 
observe  that  the  implementation  costs  of 
the  jurisdictional  accounts  should  be 
minimal  since  carriers  currently 
maintain  side  records  for  jurisdictional 
ratepiaking  differences.  CPUC  concurs 
^^j«ith  the  proposal  but  states  that  any 
attempt  at  coordinating  accoimting 
between  jurisdictions  would  end  up  a 
waste  of  time  and  effort  Finally, 
BellSouth,  while  favoring  jurisdictional 
accounts,  suggests  a  different  approach 
in  this  area.  Under  the  BellSouth 
proposal,  all  transactions  would  initially 
be  recorded  pursuant  to  GAAP  absent 
regulation.  Thereafter,  any  deviations 
from  non-regulated  GAAP  mandated  by 
Federal  or  state  regulatory  authorities 
would  be  recorded  in  six  jurisdictional 
accounts  (3  Federal  and  3  state). 
BellSouth  f6els  that  its  proposal  allows 
the  FCC  to  monitor  its  own  as  well  as  all 
state  deviations  from  GAAP  and 
maintains  that  the  annual  report  each 
regulatory  agency  receives  will  show  the 
impact  on  both  present  and  future 
customers.  In  addition,  it  will  facilitate 
the  elimination  of  side  records  and  full 
consideration  can  be  given  to  the  public 
interest  in  the  ratemaking  process. 

40.  Contel.  GTE,  USTA  and  UTS  are 
opposed  to  the  establishment  of 
jurisdictional  accounts  in  the  revised 
USOA.  Contel  and  USTA  contend  that 
the  proposal  would  add  additional 
recordkeeping  burdens  to  the  carriers 
and  that  the  data  generated  is  of 
questionable  value  and  serves  no 
regulatory  purpose.  UTS  states  that 
jurisdictional  differences  do  not  belong 
in  the  books  of  account  but  instead  in 
the  external  financial  statements  per 
FASB  n.  GTE,  on  the  other  hand,  favors 
standardi2ed  accounting  and  ratemaking 
practices  in  all  jurisdictions  (both 
Federal  and  state)  rather  than  the 
jurisdictional  accotmts  proposed.  GTE 
feels  that  standardization  would  reduce 
administrative  costs,  would  provide  ■ 
better  audit  trail  and  would  facilitate  the 
execution  of  the  Commission's  public 
interest  responsibilities.  Finally.  GTE 
states  that  it  can  live  with  the 
jurisdictional  accounts  on  a  short  term 
basis  until  standardization  is  acJiieved 
through  the  adoption  of  the  revised 
USOA  in  all  regulatory  jurisdictions. 

41.  In  their  reply  comments,  the  OTCs 
and  SNET  support  the  establishment  of 
jurisdictional  accounts  in  the  revised 
USOA.  Contrary  to  the  suggestion  of 
Contel,  USTA  and  UTS  that  the 
accounts  are  not  needed,  the  OTCs 
believe  that  the  accounts  will  encourage 
the  movement  toward  standardized 
accounting  and  ratemaking  in  all 
jurisdictions.  Ameritech  and  the  OTCs 
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in  their  reply  comments  also  agree  with 
GTE's  position  that  jurisdictional 
accounts  should  be  adopted  only  as  an 
interim  measure  until  the  USOA  is 
adopted  by  all  jurisdictions.  BellSouth  in 
its  reply  comments  restates  its  support 
for  6  rather  than  3  jurisdictional 
accounts  with  all  transactions  being 
recorded  at  their  origin  according  to 
GAAP  absent  regulation. 

Nonregulated  Activities 

42.  The  NPRM  addressed  the  question 
of  how  accounting  principles  should  be 
apphed  to  nonregulated  activities  but 
stated  a  tentative  view  that  accounting 
principles  applied  to  nonregulated 
activities  are  within  the  purview  of 
management  discretion  as  long  as  they 
do  not  or  will  not  affect  rates.  The 
majority  of  respondents  feel  that 
nonregulated  activities  are  solely  within 
the  purview  of  management  and 
therefore  should  not  be  subject  to  the 
USOA.  MPSC  and  OCA-PA.  however, 
believe  that  the  USOA  should  be 
applied  to  all  activities  whether  they  are 
regulated  or  not  MPSC  states  that 
applying  the  requirements  of  the  USOA 
to  a  carrier's  nonregulated  activities  will 
provide  comparable  Hnancial 
information  and  will  prevent  the 
regulated  activity  from  subsidizing  the 
nonregulated  activity.  OCA-PA  argues 
that  regulators  need  not  only 
specification  of  the  accounting 
provisions  for  nonregulated  activities 
but  also  a  clear  demarcation  between 
the  regulated  and  nonregulated  entities. 
In  addition,  OCA-PA  maintains  that 
common  fmancing  of  regulated  and  . 
nonregulated  activities  ties  the 
operations  together  regardless  of  the 
nature  of  the  business.  Finally,  FPSC 
states  that  accounting  for  nonregulated 
activities  should  be  left  to  the  various 
individual  regulatory  bodies. 

43.  In  their  reply  comments, 
Ameritech,  BellSouth,  OTCs  and  SNET 
state  that  accounting  tor  nonregulated 
activities  should  be  left  to  the  purview 
of  management.  Ameritech  also 
maintains  that  the  state  concerns  about 
cross-subsidization  are  unfounded  since 
the  FCC's  authority  over  accounting  for 
regulated  activities  is  sufficient  to 
prevent  unpermitted  cross-subsidization. 

Interest  During  Construction 

44.  The  NPRM  proposed  the 
capitalization  of  imputed  interest  on 
equity  funds,  in  addition  to  interest  on 
debt  as  is  ciurently  allowed  by  the 
Commission's  rules,  but  requested 
parties  to  comment  on  the  possibility  of 
capitalizing  interest  during  construction 
based  only  on  the  debt  component,  in 
accordance  with  GAAP. 


45.  Three  respondents.  CPUC.  KPSC 
and  MPSC  favor  the  current  approach  to 
the  capitalization  of  interest  during 
construction.  KPSC  opposes  the  GAAP 
approach  because  of  the  material 
ratemaking  impact  that  would  result  if 
interest  is  capitalized  only  on  debt.  It 
states  that  the  annual  increase  in  rates 
to  customers  served  by  South  Central 
Bell  Telephone  Company  of  Kentucky 
and  General  Telephone  of  Kentucky 
would  be  $1.77  and  $2.71  per  customer, 
respectively.  In  support  of  its  position 
that  the  current  approach  should  be 
maintained,  MPSC  states  that  the 
current  USOA  properly  measures  the 
costs  of  fmancing  construction  projects 
and  reflects  the  regulatory  process  used 
in  determining  the  amount  to  be 
capitalized.  MPSC  also  mahitains  that 
the  current  approach  encourages 
utilities  to  employ  internally  generated 
funds  first  before  seeking  external 
financing  at  a  higher  cost.  Finally,  MPSC 
states  that  the  current  approach  is  the 
only  way  to  remedy  the  overstatement 
of  interest  and  the  understatement  of 
current  net  income  resulting  from  the 
use  and  recognition  of  current  funds  to 
finance  plant  which  is  not  yet  a  part  of 
operations. 

46.  The  majority  of  respondents 
support  the  GAAP  approach  to 
capitalizing  interest  during  construction 
per  Statement  of  Financial  Accounting 
Standards  No.  34  "Capitalization  of 
Interest  Cost"  (FASB  34J.»GTE  states 
that  it  sees  no  reason  to  revert  back 
under  the  "FASB  71  umbrella"  on  this 
issue.  The  OTCs,  SNET,  USTA  and  UTS. 
while  favoring  the  application  of  FASB 
34  to  interest  during  construction  also, 
suggest  that  the  Conmiission  include  all 
plant  under  construction  in  the  rate 
base.  The  OTCs  and  UTS  submit  that 
including  all  plant  under  construction  in 
the  rate  base  would  negate  the  question 
of  which  component  to  include  in  the 
calculation  of  interest  during 
construction  since  capitalization  would 
no  longer  be  necessary  under  the 
provisions  of  FASB  34.  The  OTCs  and 
SNET  also  state  that,  absent  the 
inclusion  of  all  plant  under  construction 
in  the  rate  base,  they  could  not  support 
the  GAAP  approach  to  interest  during 
construction  because  the  opportimity 
costs  of  equity  capital  foregone  during 
construction  would  no  longer  be 
recoverable. 

47.  In  their  reply  comments. 
Ameritech.  BellSouth.  OTCs  and  SNET 
support  the  adoption  of  FASB  34  and  the 
inclusion  of  all  plant  under  construction 
In  the  rate  base.  Ameritech  states  that 


'FASB  34  establishes  the  standards  used  for 
capitahzing  interest  cost  in  determining  the 
historical  cost  of  acquiring  certain  assets. 


this  will  eliminate  the  need  to  capitalize 
interest  during  construction.  Both 
Ameritech  and  the  OTCs  maintain  that 
the  inclusion  of  plant  under  construction 
in  the  rate  base  will  permit  the  recovery 
of  interest  on  a  current  rather  than 
deferred  basis.  AT&T  in  its  reply 
comments  suggests  that  interexchange 
carriers  be  permitted  to  adopt  FASB  34 
immediately  and  monopoly  exchange 
carriers  be  permitted  to  do  so  when  the 
competitive  marketplace  dictates  that 
adoption  is  appropriate. 

Pension  Costs 

48.  The  majority  of  respondents  favor 
the  proposal  in  the  NPRM  which  would 
require  accruals  of  pension  expense 
which  are  actuarily  determined,  even  if 
such  amounts  are  not  funded.  They 
observe  that  most  carriers  are  already  in 
conformance  with  the  GAAP  provisions. 
FPSC  and  MPSC  desire  Commission 
authorization  before  a  carrier  can  record 
unfunded  pension  expenses. 

49.  In  their  reply  comments.  BellSouth 
and  the  OTCs  oppose  the  FPSC  and 
MPSC  recommendation  that  carriers 
receive  Commission  approval  prior  to 
booking  unfunded  pension  expenses. 

Unusual  Items 

50.  The  objections  to  this  item  are 
based  on  the  provision  which  would 
require  carriers  to  submit  unusual  items 
for  prior  review  and  approval  by  the 
Commission  before  being  booked  as 
prior  period  adjustments  or 
extraordinary  items.  BellSouth.  Contel, 
OTCs  and  SNET  oppose  the  prior 
review  provision  because  of  the  delays 
it  would  cause  in  the  normal  accounting 
process.  USTA  contends  that  the 
provision  is  regulatory  overkill  and  a 
waste  of  Commission  resources.  UTS.  on 
the  other  hand,  submits  that  this 
provision  is  unduly  burdensome  and 
unnecessary  since  the  GAAP  guidelines 
are  sufficient. 

51.  In  their  reply  conunents. 
Ameritech,  BellSouth,  OTCs  and  SNET 
reiterate  their  opposition  to  the  prior 
review  of  unusual  items  by  the 
Commission.  The  reasons  cited  were  the 
same  as  those  given  by  the  parties 
commenting  on  this  issue. 

Contingencies 

52.  Eight  of  the  commenters  support 
recognizing  contingencies  under  certain 
limited  conditions  prescribed  in 
Statement  of  Financial  Accounting 
Standards  No.  5  "Accoimting  for 
Contingencies"  {FASB  5).  These 
conditions  occur  when  it  is  probable 
that  an  asset  has  been  impaired  or  a 
hability  has  been  incurred  and  the 
amounts  of  the  loss  can  be  reasonably 
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estimated.  CPSC,  MPSC  and  OCA-PA 
oppose  recognizing  contingencies  under 
the  provisions  of  FASB  5.  CPSC  states 
that  recognizing  a  liabilitv  could  lead  to 
misunderstanding  in  rate  case  costs  of 
service  and  instead  suggests  handling 
contingences  in  the  footnotes  to  the 
financial  statements.  MPSC  contends 
that  FASB  71  is  more  appropriate  than' 
FASB  5  because  the  regulator  may  direct 
a  carrier  to  include  the  contingency  in 
allowable  costs  for  ratemaking  purposes 
even  if  it  does  not  meet  the  criteria  for 
recognition  under  FASB  5.  OCA-PA 
argues  that  GAAP  does  not  necessarily 
reflect  the  operating  realities  present  for 
rate  setting. 

53.  In  their  reply  comments, 
Ameritech,  BellSouth,  OTCs  and  SNET 
support  recognizing  contingencies 
according  to  the  provisions  of  FASB  5. 
Both  Ameritech  and  the  OTCs  disagree 
with  CPUC's  position  that  contingencies 
should  only  be  disclosed  in  the 
footnotes  to  the  Hnancial  statements. 
Ameritech  states  that  failure  to 
recognize  those  contingencies  deemed 
material  by  FASB  5  would  most  likely 
result  in  distortions  in  rate  case  results. 
The  OTCs  submit  that  contingent 
liabihties  are  current  costs  of  operation, 
and  therefore,  should  be  recognized  in 
financial  reports  as  well  as  ratemaking. 
To  counter  MPSC's  suggestion  that 
FASB  71  is  more  appropriate  than  FASB 
5,  the  OTCs  state  that  contingent 
liabihties  imposed  by  regulators  would 
be  recognized  under  FASB  5. 

Normalization  Accounting 

54.  Nine  respondents  favor  the 
adoption  of  normalized  accounting. for 
all  tax  timing  differences  (see 
paragraphs  100-106,  infra,  for  a 
discussion  of  the  normalization  method 
versus  the  flow  through  method). 
BellSouth,  GTE.  OTCs  and  SNET.  while 
favoring  normalization,  do  object  to  the 
use  of  the  net  of  tax  method  of  applying 
interperiod  tax  allocation.  Specifically, 
these  parties  disagree  with  the 
relocation  of  deferred  taxes  associated 
with  book-tax  timing  differences  to  the 
plant  investment  series  of  accounts  (net 
of  tax  method)  for  presentational 
purposes  because  in  their  view,  this 
treatment  is  not  prescribed  under  GAAP 
in  APB  11.*  Instead,  these  parties 
support  the  "deferral  method"  which  is 
the  prescribed  method  under  GAAP  and 
which  would  reflect  the  deferred  tax 
amounts  as  a  deferred  credit  on  the 
balance  sheet.  The  OTCs  contend  that 
the  net  of  tax  method  distorts  the 


•APB  11,  "Accounlmg  for  Income  Taxes"  was 
promutgated  by  lt»e  Accounting  Principles  Board  a 
predecessor  to  the  Financial  Accounting  Standards 
Board. 


In 


measurement  of  assets  and  liabiUties. 
BellSouth  argues  that  the  net  of  tax 
method  oversimplifies  the  relationship 
between  depreciation,  taxes  and  the 
valuation  of  assets  and  will  result  in 
financial  statements  that  are  less 
comparable  to  nonregulated  entities 
support  of  the  deferral  method,  the 
OTCs  state  that  it  provides 
comparability  among  public  companies. 

55.  BellSouth,  GTE,  OTCs,  USTA  and 
UTS  suggest  that  if  normalization  is 
adopted  it  be  applied  on  a  prospective 
basis.  The  OTCs  feel  that  prospective 
application  will  help  alleviate  the 
revenue  requirement  impact  effect  in  the 
early  years  of  adoption.  Along  with  the 
prospective  application  of 
normalization,  BellSouth.  GTE  and  UTS 
suggest  keeping  embedded  deferred 
taxes  under  the  flow  through  method 
until  the  deferral  reverses  itself. 
BellSouth  states ihat  this  ivill  insure 
proper  reimbiu-sement  of  tax  expense 
through  the  ratemaking  process.  AT&T 
supports  prospective  application  of 
normalization  for  interexchange  carriers 
for  both  accounting  and  ratemaking 
purposes,  with  embedded  deferred 
amounts  phased  in  and  recognized  in 
the  revenue  requirements  over  a  5  year 
transition  period. 

56.  Finally,  FPSC,  while  favoring 
normalization,  argues  that  state 
regulators  should  be  given  the  discretion 
to  handle  the  matter  consistent  with 
their  estabUshed  policy.  Several  states 
are  opposed  to  the  adoption  of 
normalized  accounting  for  all  tax  timing 
differences.  IPUC.  KPSC  and  OCA-PA 
object  to  normalization  on  the  basis  that 
its  adoption  would  increase  revenue 
requirements.  CPUC  favors  the  flow 
through  method  of  accounting  for  taxes 
and  along  with  MPSC  believes  that 
adoption  should  be  optional  and  left  to 
the  discretion  of  the  individual  states. 
NYDPS,  on  the  other  hand,  argues  that 
there  is  no  need  to  provide  regulated 
firms  with  the  additional  cash  flow 
beneflts  of  normalization.  NYDPS  also 
states  that  the  Commission  should  defer 
action  on  this  issue  since  the  FASB  has 
the  area  under  consideration  and  may 
well  promulgate  new  standards  on  the 
allocation  of  taxes.  NYDPS  further 
states  that  if  normalization  is  adopted 
should  be  phased  in  over  a  five  year 
transition  period. 

57.  In  their  reply  comments.  AT&T. 
Ameritech  BellSouth.  OTCs  and  SNET 
restate  support  for  the  adoption  of 
normalized  accounting  for  all  tax  timing 
differences.  Ameritech  agrees  vtith  the 
comments  of  BellSouth  that 
normalization  will  result  in  a  more 
thorough  and  consistent  matching  of 
revenues  and  expenses  and.  thus. 
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facilitates  the  proper  assignment  of 
costs  to  cost-causing  customers. 
Ameritech  also  states  that  normalization 
will  result  in  improved  debt  coverage, 
improved  quantity  of  reported  earnings, 
improved  cash  flow  and  lower  costs  of 
Hnancing.  AT&T,  in  its  reply  comments, 
feels  that  interexchange  carriers  should 
be  permitted  to  adopt  normalization 
immediately  and  monopoly  exchange 
carriers  should  be  permitted  to  do  so 
when  the  competitive  environment 
dictates.  AT&T  suggesU  that 
normalization  be  applied  to  prospective 
amounts  of  taxes  with  embedded 
deferred  taxes  being  phased  in  over  a  5 
year  transition  period.  The  reply 
comments  of  BellSouth  and  the  OTCs 
recommend  that  the  states'  arguments 
against  normalization  be  rejected  on  the 
basis  that  the  states  fail  to  recognize  the 
important  aspects  regarding 
normalization  as  outlined  in  BellSouth's 
comments.  BellSouth  and  the  OTCs 
further  state  that  normalization  should 
be  adopted  on  a  prospective  basis  to 
minimize  the  revenue  requirement 
impact  expected  in  the  early  years  of 
transition.  Finally,  Ameritech,  BellSouth. 
OTCs  and  SNET  recommend  that  the 
net  of  tax  method  not  be  adopted  since 
it  does  not  conform  with  GAAP  per  APB 
No.  11. 

Capitalized  Leases 

58.  Eight  respondents  favor  the 
adoption  of  accounting  for  leases  in 
accordance  with  Statement  of  Financial 
Accounting  Standards  No.  13 
"Accounting  for  Leases"  (FASB  13). 
CPUC.  FPSC.  MPSC  and  NYDPS,  on  the 
other  hand,  oppose  the  capitalization  of 
leases  as  proposed  in  the  NPRM.  CPUC 
states  that  leases  should  be  classified 
per  FASB  13  for  reporting  purposes  only 
and  should  be  treated  as  an  operating 
lease  for  ratemaking  purposes.  MPSC 
favors  the  FASB  71  treatment  for  leases. 
Under  that  method  the  lease  payments 
included  in  allowable  costs  are  equal  to 
the  combined  amount  of  the  capitalized 
leased  asset  and  the  interest  on  the 
leased  obligation  over  the  term  of  the 
lease.  NYDPS  argues  that  the 
Commission  should  adopt  capitalization 
of  leases  only  if  the  revenue  requirement 
impact  studies  support  the  tentative 
conclusion  that  such  impacts  will  be 
minimal.  FPSC  believes  that  lease 
payments  should  continue  to  be  treated 
as  expense  and  that  if  the  Commission 
does  allow  capitalization  it  should  limit 
amortization  to  the  rental  expense 
currently  allowed  in  the  USOA.  Finally, 
the  OTCs.  while  favoring  the  adoption 
of  FASB  13  in  the  revised  USOA.  claim 
that  there  are  two  errors  in  the  TIAG 
report.  The  first  is  the  use  of  original 
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cost  as  a  valuation  amount  to  record  a 
capital  lease.  The  second  is  the  fact  that 
the  proposed  USOA  does  not  provide 
accounts  for  "lessor  accounting"  in  a 
capital  lease  transaction. 

59.  In  their  reply  comments, 
Ameritech.  ATAT.  BellSouth,  OTCs  and 
SNET  support  capitalizing  leases  per 
FASB 13.  Ameritech,  BellSouth  and  the 
OTCs  oppose  CPUC's  recommendation 
to  treat  all  leases  as  operating  leases  for 
ratemaking.  They  observe  that  the  data 
submitted  with  the  carrier  comments 
indicates  that  the  revenue  requirement 
impact  of  implementing  FASB  13  is 
minimal.  Most  state  regulators  agree. 
The  OTCs  also  restate  their  comment 
position  that  accounts  should  be 
estabUshed  and  instructions  should  be 
included  in  the  USOA  to  handle  lessor 
accounting  for  capital  leases. 

60.  AT&T  in  its  reply  comments  states 
that  interexchange  carriers  should  be 
permitted  to  apply  FASB  13  immediately 
and  monopoly  exhange  carriers  should 
be  permitted  to  do  so  only  when  the 
marketplace  is  appropriate  for  adoption. 

Compensated  Absences 

61.  The  majority  of  commenters  favor 
the  adoption  of  GAAP  with  respect  to 
compensated  absences  (vacation,  sick 
leave,  etc.).  GAAP  requires  the 
recording  of  a  Uabihty  associated  with 
such  benefits  as  they  are  earned  rather 
than  expensing  them  when  they  are 
paid.  The  NPRM  also  noted  that 
substantially  all  carriers  except  AT&T 
(per-divestiture)  were  already  consistent 
with  GAAP.  However,  two  comment^s, 
namely  KPSC  and  NYDPS.  are  opposed 
to  the  proposal  in  the  NPRM.  KPSC 
argues  against  change  in  this  area  on  the 
basis  that  there  is  too  much  pressure  on 
local  rates  at  this  time  to  allow  AT&T  to 
change  its  accounting  method.  NYDPS 
contends  that  the  initial  adjustment 
necessary  to  switch  to  the  accrual 
method  would  give  rise  to  a  substantial 
revenue  requirement  increase.  NYDPS 
also  states  that  the  GAAP  standard  for 
compensated  absences  is  unnecessarily 
conservative  for  regulated  firms  with  a 
long  history  of  institutional  existence 
that  can  be  expected  to  continue  to  exist 
indefinitely  in  the  future.  Therefore, 
NYDPS  recommends  that  AT&T  be 
allowed  to  continue  its  current  practice 
in  accounting  for  compensated 
absences.  Finally,  if  the  Commission 
does  adopt  GAAP  for  compensated 
absences,  NYDPS  suggests  that  it  be 
implemented  gradually  with  incremental 
liabiUties  being  accrued  each  year  and 
the  initial  catch-up  liability  being 
deferred  indefinitely. 

62.  In  their  reply  comments, 
Ameritech,  AT&T,  BellSouth,  OTCs  and 
SNET  support  the  adoption  of  the 


accrual  basis  of  accounting  for 
compensated  absences.  BellSouth  and 
the  OTCs  state  that  the  accrual  basis 
will  Improve  comparability  of  financial 
reports  and  that  the  revenue 
requirement  impact  can  be  minimized  by 
amortizing  the  initial  adjustment  over  a 
3-5  year  period.  After  the  initial 
amortization  period,  BellSouth  and  the 
OTCs  believe  the  reduction  in  working 
capital  will  reduce  revenue 
requirements  and  result  in  substantial 
savings.  BellSouth  and  the  OTCs  also 
recommend  in  their  reply  comments  that 
unamortized  amounts  of  compensated 
absences  be  included  in  the  rate  base  to 
reflect  the  cost  of  compliance. 

63.  Ameritech,  BellSouth  and  the 
OTCs  in  their  reply  comments  oppose 
the  recommendation  of  NYDPS  that  the 
initial  catch  up  adjustment  be  deferred 
indefinitely.  TTiey  maintain  that  this 
action  would  not  properly  reflect  the 
carriers'  costs  of  operation  and  would 
result  in  an  immediate  %vrite  off  of  such 
costs  without  corresponding  revenues. 

84.  AT&T  in  its  reply  comments 
suggests  that  interexchange  carriers  be 
allowed  to  apply  GAAP  to  compensated 
absences  immediately  and  monopoly 
exchange  carriers  be  allowed  to  do  so 
only  when  the  marketplace  dictates  that 
adoption  is  appropriate. 

Implementation 

65.  One  other  issue  was  raised  in  the 
conunents.  AT&T  and  Arthur  Andersen 
both  state  that  the  adoption  of  GAAP 
into  the  USOA  should  take  effect  as 
soon  as  possible  rather  than  when  the 
other  revisions  of  the  USOA  are 
effective  as  proposed  in  the  NPRM. 
AT&T  and  Arthur  Andersen  believe  that 
Part  31  will  require  only  modest  changes 
to  accommodate  GAAP  and  that  delays 
in  implementation  would  serve  only  to 
delay  the  recovery  of  costs  for 
ratemaking  purposes. 

V.  Discussion 

Adoption  of  GAAP  and  Reliance  on 
FSAB71 

66.  We  proposed  that  the  revised 
USOA  embrace  the  concept  of  GAAP  as 
a  whole  but  that  added  emphasis  be 
brought  to  bear  on  the  question  of  the 
economic  effects  of  regulation.  In 
addition,  we  requested  parties  to 
comment  on  the  amount  of 
consideration  that  FASB  71  should 
receive  in  the  revised  USOA.  Only  one 
party  objected  to  incorporating  GAAP 
into  the  revised  USOA.  The  remaining 
comments  were  divided,  however,  as  to 
the  extent  to  which  FASB  71  should  be 
relied  on  in  the  revised  USOA. 

67.  We  do  not  agree  with  OCA-PA 
that  the  current  USOA  has  worked  well 


or  that  this  proceeding  does  not  satisfy 
any  of  the  seven  fimctions  that  the 
original  NPRM  sought  to  address.  The 
July  1978  Notice  in  CC  Docket  78-196 
recongized  that  the  current  USOA  does 
not  respond  to  the  current  technological 
environment.  While  this  proceeding 
alone  does  not  satisfy  the  seven  original 
functions  stated  in  CC  Docket  78-196,  its 
adoption,  along  with  the  revised  USOA, 
and  other  proceedings  emanating  from 
CC  Docket  78-196  will  satisfy  those 
seven  functions  (NPRM  at  p.  2: 49  FR 
21378,  May  21. 1984.). 

68.  We  also  do  not  agree  with  the 
states'  position  that  the  revised  USOA 
should  rely  heavily  on  FASB  71.  We  are 
not  persuaded  by  the  arguments 
presented  that  FASB  71  will  present  the 
actual  ratemaking  practices  under  which 
companies  operate,  or  that  it  provides 
regulatory  authorities  with  the  option  of 
deciding  on  a  case  by  case  basis  what 
accounting  treatment  is  appropriate.  In 
our  opinion,  FASB  71  is  mainly  a 
reporting  convention  that  becomes 
relevant  only  after  the  regulator  has 
directed  a  regulated  company  to  account 
for  an  item  differently  than  GAAP. 
Consequently,  if  regulators  prescribe 
accounting  standards  that  differ  from 
the  GAAP  standards  and  the  conditions 
of  probable  recovery  are  met,  FASB  71 
would  permit  carriers  to  include  the 
deviation  in  its  published  financial 
statements.  As  we  see  it,  FASB  71* 
requires  carriers  to  modify  published 
financial  statements  to  agree  with 
accounting  required  by  regulators.  We 
do  not  see  it  as  having  a  bearing  or 
driving  regulators  to  rely  on  FASB  71, 
nor  do  we  see  it  as  having  an  effect  on 
the  FCC's  accounting  system. 
,  69.  We  also  do  not  agree  with  AT&Ts 
position  that  GAAP  should  be  adopted 
immediately  by  interexchange  carriers 
and  by  exchange  carriers  only  when  the 
marketplace  dictates  (especially  with 
respect  to  the  recommendations  having 
significant  revenue  requirement 
impacts). >°  This  would  promote 
inconsistent  treatment  among  carriers, 
as  the  OTCs  note,  and  would  also 
present  comparability  problems  with 
respect  to  those  carriers  having  both 
exchange  and  interexchange  operations. 
In  effect,  these  carriers  could  apply 
GAAP  with  respect  to  their 
interexchange  operations  and  not  apply 
GAAP  to  their  exchange  operations.  To 
promote  the  needed  consistency  and 
uniformity  industrywide  to  properly 


'»  Thig  comment  of  AT4T  cuts  across  the  various 
issues  discussed  individually  in  this  order.  To  the 
extent  that  it  does,  it  will  not  be  addressed  further 
in  connection  with  our  separate  consideration  of 
each  issue. 
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carryout  our  regulatory  responsibilities, 
we  are  applying  the  same  accounting 
standards  to  all  carries. 

70.  We  are  adopting  GAAP  into  the 
revised  USOA  for  accounting  purposes 
to  the  extent  regulatory  considerations 
permit.  The  ratemaking  status  of  the 
changes  in  accounting  will  be 
determined  in  subsequent  rate  cases.  In 
addition,  in  order  to  maintain  control 
over  the  USOA  so  that  uniformity  is 
maintained  for  all  carriers,  the 
Commission  will  select  the  accounting 
method  carriers  are  to  use  under  GAAP 
when  GAAP  permits  several  accounting 
options.  The  carriers  will  use  the 
accounting  method  selected  by  the 
Commission  unless  we  grant  them  a 
waiver  to  do  otherwise. 

Automatic  Adoption  of  Future  GAAP 
Changes 

71.  In  our  NPRM  we  proposed  to  allow 
carriers  to  implement  changes  to  GAAP 
automatically  after  90  days  (60  day  veto 
period.  30  day  pre-implementation 
period)  provided  that:  (1)  Carriers 
notified  the  Commission  of  their 
intention  to  implement  the  change  along 
with  an  analysis  of  its  ratemaking 
impact  and  (2)  the  FCC  did  not  stay 
implementation  of  the  change  pending 
further  proceedings.  Several  parties 
want  that  proposal  modified  to  include  a 
provision  for  state  review  of  GAAP 
changes.  In  addition,  several  parties 
oppose  the  prior  review  provision 
(NPRM  at  p.  6;  49  FR  21379.  May  21. 
1984). 

72.  We  do  not  agree  with  those  parties 
who  want  a  provision  for  state  review  of 
GAAP  changes  added  to  the  revised 
USOA..  While  the  states  have  every  right 
to  review  GAAP  changes  and  to  decide 
whether  or  not  to  implement  them,  we 
do  not  feel  that  their  approval  should  be 
written  into  our  accounting  system. 
Futhermore,  to  alleviate  the  concerns  of 
the  states,  we  will  add  a  provision  in  the 
revised  USOA  which  will  state  that  our 
accounting  rules  and  approval  of  GAAP 
changes  will  not  necessarily  be  binding 
on  the  ratemaking  practices  of  the 
states. 

73.  While  several  parties  oppose  prior 
Commission  review  of  future  GAAP 
changes,  we  do  not  feel  that  this 
requirement  is  unduly  burdensome.  We 
are  on  record  in  this  proceeding  as 
supporting  GAAP  and  its  concept  and 
we  will  continue  this  policy  with  respect 
to  future  changes  in  GAAP.  Thus,  we  are 
essentially  stating  that  we  will  adopt  all 
future  changes  in  GAAP  unless  the 
revenue  requirement  study  that  the 
carriers  file  with  the  Commission  shows 
that  the  change  will  have  a  significant 
impact  on  revenue  requirements.  In  our 
opinion,  the  vast  majority  of  future 


changes  in  GAAP  will  be  adopted  under 
this  modified  automatic  adoption  plan 
without  Commission  interference. 

74.  To  facilitate  automatic  adoption, 
we  are  modifying  the  proposal  in  the 
NPRM  80  that  carriers  can  adopt 
changes  to  GAAP  automatically  after 
ninety  days  unless  the  Commission 
notifies  the  carrier  to  the  contrary.  This 
does  not  however,  alter  the  proposal  in 
the  NPRM  that  the  carrier  must  notify  us 
of  its  intention  to  adopt  the  change  and 
that  a  revenue  requirement  study  must 
also  accompany  the  notification. 

Materiality 

75.  In  our  NPRM  we  proposed  to  add 
provisions  in  the  revised  USOA 
requiring  that  a  GAAP-related 
accounting  decision  that  may  have 
unanticipated  ratemaking  implications 
be  referred  to  the  Commission  for  its 
scrutiny.  Several  commenters  objected 
to  adding  this  provision  on  the  basis 
that  the  GAAP  definition  of  materiality 
was  sufficient  and  that  materiality 
cannot  be  more  objectively  defined  than 
it  is  under  GAAP.  Several  respondents 
also  stated  that  the  Commission's 
proposal  would  usurp  management's 
authority  and  that  it  is  contradictory  to 
adopt  GAAP  and  then  drop  one  of  its 
most  important  underpinnings. 

76.  As  we  stated  in  the  NPRM,  the 
GAAP  definition  of  materiality  leaves 
too  much  to  the  discretion  of  parties  not 
bound  by  our  public  interest 
responsibilities  to  be  viable  in  a 
regulatory  accounting  scheme.  The 
comments  received  have  not  persuaded 
us  to  change  our  position  that  we  need 
to  retain  sufficient  control  over  the 
revised  USOA  to  insure  that  it  functions 
as  a  useful  regulatory  tool.  Instead,  we 
agree  with  GTE  that  Commission 
oversight  in  this  area  will  facilitate  the 
goal  of  consistent  apphcation  of  GAAP 
in  the  revised  USOA. 

77.  We  do  not  believe  that  scrutinizing 
accounting  decisions  with  ratemaking 
implications  in  the  fulfillment  of  our 
regulatory  responsibilities  usurps 
management's  authority  nor  do  we  feel 
that  it  is  contradictory  to  adopt  GAAP 
and  then  not  rely  on  the  GAAP 
definition  of  materiality.  The  purpose  of 
this  proceeding  is  to  implement  GAAP 
to  the  extent  practicable  and  for  the 
reasons  stated  earlier  we  do  not  believe 
that  the  GAAP  definition  of  materiality 
meets  our  regulatory  needs. 

78.  We  also  do  not  agree  with  CPUC 
that  the  SEC  definition  of  materiality 
should  be  adopted  in  the  revised  USOA. 
This  statement  was  designed  for 
internal  control  systems,  and,  while  it  is 
more  discretionary  than  the  GAAP 
definition  of  materiality,  it  may  not  meet 
our  regulatory  needs  in  every  case. 


Therefore,  we  are  not  adopting  it  in  the 
revised  USOA. 

79.  Arthur  Andersen  stated  that  the 
Commission  should  not  try  to  define 
materiality  but,  instead,  should  establish 
a  materiality  threshold.  Arthur 
Andersen  suggested  materiality 
thresholds  such  as  an  item's  relation  to 
the  total  revenues  of  a  company  or  a 
specific  dollar  limit  amount.  We  do  not 
agree  with  Arthur  Andersen's  suggestion 
that  a  materiality  threshold  should  be 
established  in  the  revised  USOA. 
Thresholds  do  not  lend  themselves  to 
the  differing  sizes  of  the  companies  that 
will  be  subject  to  Part  32. 

80.  We  do,  however,  agree  with 
Arthur  Andersen's  belief  that  the 
Commission  should  not  try  to  define 
materiality.  We  have  decided  that  the 
ratemaking  considerations  the 
Commission  faces  demand  that  the 
USOA  require  more  specificity  in  the 
materiality  area  than  what  is  provided 
under  GAAP.  While  the  USOA  will  not 
define  materiaUty,  this  demand  for 
greater  specificity  will  be  met  by  the 
fact  that  the  system  being  designed  is  a 
detailed  accounting  system.  Carriers  in 
following  the  accounting  system  will  not 
be  able  to  deviate  from  the  requirements 
without  express  approval  under  waiver 
provisions  regardless  of  an  item's 
materiality.  Moreover,  we  will  continue 
to  examine  such  items  as  extraordinary 
items,  unusual  items  and  prior  period 
adjustments  on  a  case  by  case  basis, 
irrespective  of  materiality  to  determine 
whether  they  should  be  classified  as 
above  or  below  the  line  items. 

Jurisdictional  Differences 

81.  We  proposed  to  establish  accounts 
to  record  the  effects  arising  from 
differing  accounting  and  ratemaking 
practices  adopted  by  various  regulatory 
authorities.  While  the  majority  of 
comments  we  received  were  in  favor  of 
establishing  jurisdictional  accounts, 
several  parties  were  opposed  to  their 
inclusion  in  the  revised  USOA. 

82.  Several  comments  in  opposition  to 
the  jurisdictional  accounts  contend  that 
the  proposed  accounts  are  burdensome 
or  of  questionable  value.  Several  other 
respondents  observe  that  the 
implementation  costs  of  jurisdictional 
accounts  are  minimal  since  carriers 
already  maintain  side  records  for 
jurisdictional  ratemaking  differences. 

63.  BellSouth  proposes  to  record  all 
transactions  initially  pursuant  to  GAAP. 
with  any  deviations  from  GAAP 
mandated  by  Federal  or  state  regulatory 
authorities  being  recorded  in 
jurisdictional  accounts  (3  Federal  and  3 
State).  We  see  no  need  to  adopt  the 
BellSouth  proposal  which  would  add  3 
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jurisdictional  accounts  to  record 
federally  mandated  deviations  from 
GAAP.  We  are  already  aware  of  the 
USOA  requirements  that  will  diverge 
from  GAAP,  and  we  see  no  usefulness  in 
monitoring  our  own  actions. 
Accordingly,  we  will  incorporate  only  3 
jurisdictional  accounts  in  the  USOA 
emanating  from  CC  Docket  7&-196. 

84.  With  respect  to  the  usefulness  of 
the  proposed  accounts,  we  agree  with 
MPSC  and  NYI>PS  that  the  jurisdictional 
accounts  will  provide  useful  information 
as  to  revenue  requirement  impacts  of 
deviations  adopted  by  various 
regulatory  authorities.  Moreover,  we  feel 
that  the  data  will  provide  a  barometer 
which  shows  the  impact  of  varying  state 
ratemaking  practices  and  that  the 
accounts  will  be  helpful  in  monitoring 
separations  practices. 

85.  Several  parties  support  G'l'E's 
suggestion  that  we  establish 
jurisdictional  accounts  od  an  interim 
basis  until  the  USOA  is  adopted  by  aD 
jurisdictions.  Although  we  hope  that  all 
jurisdictions  will  adopt  the  same 
accounting  standards,  we  recognize  that 
the  probability  of  this  occurring  is  very 
slim.  If  this  were  to  occur,  however,  we 
would  elinunate  the  jurisdictional 
accounts  from  the  USOA  as  they  would 
no  longer  be  necessary. 

Nonregulated  Activities 

86.  In  our  NPRM  we  stated  our  belief 
that  accounting  for  nonregulated 
activities  is  solely  within  the  purview  of 
carrier  management  as  long  as  those 
decisions  do  not  affect  future  regulatory 
decisions.  We  did,  however,  request 
parties  which  considered  rules  in  this 
area  to  be  necessary  to  specify  the  rules 
desired  and  the  criteria  needed  to 
implement  them. 

87.  MPSC  and  OCA-PA  stated  that 
the  USOA  should  be  applied  to  ail 
carrier  activities  because  the  operation 
of  regulated  and  nonregulated  functions 
can  be  intertwined  and  thus  lead  to 
cross-subsidization. 

88.  We  have  not  been  persuaded  to 
change  our  view  that  accounting  for 
nonregulated  activities  is  within  the 
purview  of  carrier  management  As  long 
as  the  carriers  account  for  nonregulated 
activities  in  accordance  with  the  policy 
set  forth  in  the  Fifth  Report  and  Order  in 
CC  Docket  81-893.  FCC  84-547  (released 
November  20, 1964).  and  in  the  ccnnputer 
II  Inquiry."  we  fed  that  the  transactions 


"  Second  Computer  Inquiry  (Compuler  II),  77  FCC 
2d  3«4  (1980)  (Final  Decision).  reconMidemtion.  S« 
FCC  2d  5  (1981 ).  farther  recomidemtioa.  •»  FCC  2d 
512  (1981),  affdsub  nom.  Computer  & 
Communications  Industry  Ass'n  v.  FCC.  693  F.2d 
19»  laC  Cir.  M«2}.  cert  denied.  4«1  U£.  838  (1883). 


of  the  nonregulated  activities  to  be 
recorded  in  a  separate  set  of  books  can 
be  left  to  management  prerogative.  We 
agree  with  Ameritech  that  MPSC's  and 
OCA-PA's  concerns  about  cross- 
subsidization  are  unfounded  since  our 
authority  over  accounting  for  the 
regulated  side  of  the  carriers  should  be 
sufficient  to  prevent  unpermitted  cross- 
subsidization. 

89.  With  respect  to  FPSCs  belief  that 
accounting  for  nonregulated  activities 
should  be  left  to  the  various  individual 
regulatory  bodies,  we  do  not  agree.  The 
FCC  has  already  addressed  accounting 
for  nonregulated  activities  in  the  Fifth 
Report  and  Order,  supra.  We  believe 
this  accounting  treatment  is  working 
and,  thus,  we  are  not  going  to  change  it 
without  evidence  to  the  contrary. 

Interest  During  Construction 

90.  The  NPRM  proposed  to  keep  die 
current  practice  of  capitalizing  imputed 
interest  on  equity  funds,  in  addition  to 
interest  on  debt,  but  requested 
comments  on  the  possibility  of 
capitalizing  interest  during  construction 
on  the  debt  component  only  in 
accordance  with  GAAP.  Several  parties, 
mainly  carriers,  filed  comments 
supporting  the  GAAP  approach  to 
capitalizing  interest  during  construction. 
The  majority  of  these  parties  also 
suggested  that  the  Commission  should 
include  all  plants  under  construction  in 
the  rate  base  along  with  allowing 
interest  to  be  capitalized  in  accordance 
with  GAAP. 

91.  While  the  revenue  requirements 
studies  submitted  by  AT&T.  BellSouth 
and  UTS  show  the  impact  of  capitalizing 
interest  during  construction  on  both  debt 
and  equity  funds.  While  this  practice 
does  diverge  from  GAAP,  we  beheve 
that  it  is  a  very  minor  drvergence. 

92.  We  will  not  allow  carriers  to 
include  all  plants  under  construction  in 
the  rate  base,  as  some  parties  suggest 
(see  paragraph  46.  supra),  since  ttiis 
would  result  in  the  ratepayer  paying  for 
construction  projects  prior  to  receiving 
any  benefit  from  them  through  improved 
services. 

Pension  Costs 

93.  We  do  not  agree  with  FPSCs  and 
MPSCs  view  that  carriers  should 
receive  Commission  approval  prior  to 
booking  unfunded  pension  expenses 
which  are  actuarily  determined.  As  the 
comments  and  reply  comments  note, 
most  carriers  are  already  accruing 
unfunded  pension  costs  in  accordance 
with  GAAP,  and  no  party  has  provided 
any  information  to  suggest  that  this 
practice  will  have  an  effect  on  revenue 
requirements.  Therefore,  we  see  no  need 
to  review  the  pension  costs  being 


booked  by  carriers  in  accordance  with 
GAAP,  and  we  will  allow  carriers  to 
book  unfunded  pension  expenses  which 
are  actuarily  determined  in  the  revised 
USOA. 

Unusual  Items 

94.  Several  parties  suggested  that  the 
Commission  not  require  carriers  to 
submit  unusual  items  for  prior  review 
and  approval.  These  parti'es  believe  that 
the  GAAP  guidelines  are  sufficient  and 
that  the  prior  review  provision  would  be 
burdensome  and  woi^  diarapt  the 
normal  accounting  process. 

95.  While  we  agree  that  the  GAAP 
guidelines  are  specific  as  to  what 
constitutes  prior  period  adjustmmts  and 
extraordinary  items,  we  still  feel  that 
these  items  should  be  submitted  to  the 
Commission  for  review  and  approval. 
As  the  NPRM  notes,  these  transactions 
by  definition  are  significant  and  out  of 
the  ordinary  and  thus  should  be 
examined.  By  receiving  notification  of 
these  transactions  we  can  carry  out  oor 
regulatory  oversight  responsibilities  to 
insure  tkat  allowable  oosts  are 
recovered  by  the  carriers  and  gains  and 
other  credits  are  given  to  the  ratepayer. 
Finally,  we  do  not  beheve  that  it  is 
unduly  burdensome  minor  would  it 
disrupt  the  accounting  process  to 
provide  us  with  the  opportunity  to 
review  amisnal  iteais  since  carriers 
currently  do  this  under  Part  31. 

Contingencies 

9&  We  prcqiosed  to  fellow  GAAP  with 
respect  to  recognizing  contingent 
liabibties  (see  paragraph  52,  supra)  in 
the  revised  USOA.  Eight  resporxlents 
favored  recognizing  contingent  liabilities 
pursuant  to  GAAP.  Three  states, 
however,  are  opposed  to  this  proposal. 
Their  opposition  is  based  on  their  belief 
that  GAAP  does  not  reflect  the 
operating  realities  of  ratemaking  and 
recognizing  contingent  liabilities  could 
lead  to  misunderstandings  in  rate  cases. 

97.  We  do  not  agree  with  the  states 
that  recognizing  contingent  liabilities 
would  lead  to  misunderstandings  in  rate 
cases  or  would  ignore  the  realities  of 
ratemaking.  We  feel  that  GAAP  is 
specific  in  this  area  and  its  guidelines 
essentially  equate  to  the  logical 
recognition  of  liabilities. 

98.  CPUC  expressed  the  view  that 
contingencies  should  only  be  disclosed 
in  the  footnotes  to  the  financial 
statements.  We  believe,  as  Ameritech 
states,  that  failure  to  recognize 
contingencies  per  FASB  5  would  most 
likely  result  in  distortions  in  rate  case 
results  and,  as  the  OTCs  submit,  that 
conti'ngent  liabilities  are  current  costs  of 
operation  and,  therefore,  should  be 
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recognized  as  a  liability  in  the  Financial 
statements. 

99.  Finally,  we  do  not  feel  that  FASB 
71  is  more  appropriate  than  FASB  5  as 
MPSC  suggests.  We  agree  with  the 
OTCs  that  FASB  5  would  recognize  as  a 
contingent  liability  any  contingent 
liabilities  imposed  by  the  regulator  in 
ratemaking  cases. 

Normalization  Accounting 

100.  The  NPRM  proposed  to  permit 
normalization  accounting  for  all  tax 
timing  differences.  In  the  NPRM  special 
emphasis  was  placed  on  interest  during 
construction,  pensions  and  other  tax 
charges  capitalized  for  book  purposes 
but  expensed  for  tax  payment  purposes. 
Generally  speaking,  the  normalization  of 
taxes  relates  the  effect  of  these 
differences  to  the  periods  the  capitalized 
amounts  remain  on  the  books  of 
account.  The  beneHts  of  lower  taxes 
during  the  year  in  which  amounts  are 
capitalized  for  book  purposes  and 
deducted  on  tax  returns  for  tax  payment 
purposes  are  spread  over  succeeding 
periods.  Under  our  current  rules,  tax 
beneflts  related  to  these  transactions 
are  "flowed-through"  to  current 
ratepayers.  The  actual  tax  liability  for 
these  items  are  recorded  as  an  expense 
and  ratepayers  of  succeeding  periods 
receive  no  beneHt. 

101.  The  normalization  of  taxes 
related  to  those  items  in  the  NPRM 
would  result  in  a  higher  book  tax 
expense  in  the  year  the  difference  arises 
and  lower  book  tax  expenses  in 
succeeding  periods  (as  the  taxes  relate 
to  the  same  items).  In  the  first  year,  the 
additional  amount  would  produce  a 
deferred  income  tax  credit  which  would 
be  reduced  over  the  period  the 
capitalized  amounts  remain  on  the 
books.  Since  deferred  income  tax 
balances  are  deducted  from  the  rate 
base  in  calculating  allowable  rates  of 
return,  ratepayers  also  derive  some 
benefit  from  the  calculation  of  the 
allowable  rate  of  return  using  the 
reduced  rate  base.  The  TIAG  group's 
analysis  placed  the  first  year  additional 
revenue  requirement  at  $(590  million, 
with  subsequent  years  requirements 
reducing  lo  zero  over  a  twelve  year 
period  (NPRM  at  p.l2:  49  FR  21381,  May 
21, 1984).  Beyond  that  point,  ratepayers 
would  be  paying  less  because  the  rate 
impact  of  the  accumulated  deferred 
income  tax  balances  (which  are 
deducted  from  the  rate  base)  will 
exceed  additional  tax  effects  of  taxes 
normalized  during  the  twelfth  and 
succeeding  years. 

102.  Several  states  are  opposed  to 
allowing  normalization  accounting 
because  of  its  effects  on  revenue 
requirements.  Several  other 


respondents,  while  favoring 
normalization,  suggest  that  it  be  applied 
only  to  prospective  amounts,  with  the 
embedded  amounts  remaining  under  the 
"flow-through"  method. 

103.  We  have  examined  data 
submitted  with  the  comments  and  reply 
comments  and  concluded  that  the^ 
additional  revenue  requirements  of  full 
normalization  are  too  high.  We  have  not 
ignored,  however,  the  fact  that 
normalization  is  already  in  place  for 
depreciation  and  that  waivers  have 
been  granted  on  a  case  by  case  basis, 
for  other  types  of  timing  differences.  We 
are  also  aware  of  the  inconsistency  in 
practicing  normalization  for  some  timing 
differences  but  not  others  and  the  fact 
that  we  are  here  addressing  the  last 
significant  portion  of  the  normalization 
issue.  Nor  are  we  unaware  of  the  long- 
term  beneHts  of  normalization  and  the 
advantages  from  an  accounting 
standpoint  of  making  reported  industry 
ffnancial  statements  more  consistent 
with  the  unregulated  American  business 
community.  Whjle  we  have  decided  that 
full  implementation  costs  are  too  high, 
we  have  not  decided  to  reject  ultimate 
full  normalization.  We  have  explored 
alternative  methods  for  phasing-in 
normalization  in  those  areas  proposed 
in  the  NPRM. 

104.  After  reviewing  the  record,  we 
have  decided  to  phase-in  tax 
normalization  for  the  tax  effects  of 
different  book  and  tax  treatment  of 
capitalized  interest  during  construction, 
pensions,  and  tax  charges  and  all  other 
material  timing  differences.'* Under  the 
methodology  we  have  chosen,  the 
carriers  would  normalize  20  percent  of 
the  amount  that  would  ordinarily  have 
been  flowed-through  in  the  initial  year. 
An  equal  amount  would  be  recorded  as 
a  deferred  tax  credit.'* In  the  initial 
year,  the  20  percent  normalization 
would  create  an  additional  revenue 
requirement.  In  subsequent  years,  the 
deferred  tax  credit  would  be  reduced 
and  book  tax  expense  would  be  lower 
than  under  the  flow-through  method.  In 
succeeding  years,  carriers  could 
normalize  an  additional  20  percent  each 
year  (40  percent  in  year  2, 60  percent  in 
year  3,  and  so  on)  until  at  the  end  of  the 
fifth  year  full  normalization  would 
occur. 

105.  We  believe  the  foregoing 
methodology  would  smooth  somewhat 


"The  methodology  discussed  in  paragraph  104 
would  not  affect  depreciation  or  other  items  the  tax 
consequences  of  which  have  already  been 
normalized  pursuant  lo  rule  or  waiver. 

"We  recognize  that  some  timing  differences  will 
result  in  deferred  charges  but  for  ease  of  illustration 
we  have  outlined  the  methodology  as  it  relates  lo 
deferred  credits,  which  we  expect  lo  be  prevalent. 


the  additional  revenue  requirements  of 
normalization'* and  meets  the  tests  of 
being  rational,  systematic  and  equitable. 
We  recognize  that  the  use  of  a  phase-in 
methodology  is  not  an  ideal  resolution, 
but  it  does  balance  our  concern  for 
ratepayers  against  our  desire  to  move 
the  accounting  policies  we  prescribe  for 
telephone  companies  closer  to  the 
conventional  practices  of  the  rest  of  the 
American  business  community. 

106.  Finally,  in  dealing  with  balance 
sheet  presentational  aspects,  we  have 
tentatively  decided  to  follow  the 
deferral  method  in  applying 
normalization  as  prescribed  under 
GAAP  rather  than  the  net  of  tax  method 
which  was  proposed  in  the  NPRM.  The 
deferral  method  would  show  deferred 
taxes  as  a  deferred  credit  and  the  net  of 
tax  method  would  show  deferred  taxes 
as  a  deduction  from  the  related  asset. 
The  ultimate  decision,  however,  as  to 
which  method  we  will  allow  for 
normalization,  will  be  made  in  the 
context  of  the  USOA  proceedings  in  CC 
Docket  78-196. 

Capitalized  Leases 

107.  In  the  NPRM  we  proposed  the 
adoption  of  GAAP  with  respect  to  the 

capitalization  of  certain  leases  which 
generally  speaking,  convey  ownership 
type  benefits  and  risks  to  the  lessee. 
Several  states  were  opposed  to  the 
capitalization  of  leases  (paragraph  58, 
supra]  suggesting  different  treatment  for 
ratemaking  purposes,  i.e.;  continued 
treatment  as  noncapitalized  operating 
leases  and  recognition  of  rental  expense 
only.  The  revenue  impact  data  provided 
in  the  comments  have  led  us  to  the 
conclusion  that  there  will  be  no 
significant  revenue  requirement 
increases  as  a  result  of  capitalizing 
certain  leases  per  FASB  13  "Accounting 
for  Leases".  Moreover,  we  are  of  the 
opinion  that  FASB  13  presents  leases  in 
the  proper  light,  whereby  the  carriers 
recognize  the  liability  they  have 
incurred  through  the  establishment  of  a 
long-term  lease,  as  well  as  the  fact  that 
the  leased  asset  becomes  an  asset  in  the 
provision  of  telecommunications 
services.  We  will  therefore,  incorporate 
the  FASB  13  treatment  of  capital  leases 
as  they  pertain  to  lessees  in  the  new 
USOA  proposed  in  CC  Docket  78-196. 
There  will  of  course  be  some 
consideration  for  regulatory  consistency 
in  two  areas. 


"We  also  recognize  that  the  amounts  to  l>e 
normalized  would  be  affected  by  decisions  yet  to  be 
made  in  CC  Docket  7a-196  with  respect  to  the 
capitalization  vs.  expensing  of  certain  plant  costs. 
These  matters  will  be  addressed  in  the  Final  Report 
and  Order  in  that  docket. 
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108.  In  the  first  area,  where  the  OTCs 
pointed  out  that  the  original  cost 
consideration  in  the  HAG  report  was 
not  one  of  the  valuation  considerations 
for  capital  leases  in  FAS6  13.  we  have 
decided  to  retain  the  original  cost 
consideration  in  order  to  preclude 
doable  recovery  for  the  same  asset.  This 
could  occur,  when  items  are  transferred 
between  telephone  companies  and 
recorded  at  fair  value  which  exceeds 
original  cost.  We  expect,  however,  that 
in  most  instances,  fair  vahie  will  equate 
with  original  cost 

109.  In  the  area  of  lessor  accounting, 
the  OTCs  point  out  that  the  NFM4  was 
silent  and  that  the  new  USOA  should 
provide  corollary  treatment  for  lessor 
accoonting.  We  do  not  bebeve  this  is  a 
problem  area  because  oar  rules  (current 
and  now  under  development)  that 
require  distinctions  between  regulated 
and  ncmregulated  activities  will  be  the 
prevailing  consideration  in  lessor 
accounting,  and  to  the  extent  that 
carriers  are  engaged  in  leasing 
activities,  much  of  their  activity  will  be 
accounted  for  as  nonregulated — which 
essentially  means  that  lessors  would  be 
able  to  follow  GAAP.  This  is  a  matter, 
however,  that  will  be  addressed  in  the 
final  rule  emanating  from  CC  Docket  78- 
19& 

Compensated  Absences 

lia  In  the  NPRM  we  proposed  to 
requnre  the  accrual  of  compensated 
absences  in  the  year  in  which  they  are 
earned  and  to  implonent  deferred 
amounts  over  a  representative  number 
of  years.  Two  respondents,  however, 
were  opposed  to  the  proposal  ia  the 
NPRM. 

111.  We  do  not  agree  with  NYDPS' 
position  that  the  GAAP  standard  is  too 
conservative  for  regulated  firms  which 
can  be  expected  to  continue  to  exist  in 
the  future  and,  therefore,  do  not  need  to 
accrue  compensated  absences.  We  are 
of  the  opinion  that  accruing 
compensated  absences  in  the  year  in 
which  they  are  earned  is  the  proper 
method  of  accounting  in  that  it 
recognizes  that  a  liability  has  been 
incurred  by  the  carrier  to  provide 
compensation  to  its  employees  at  some 
future  date. 

112.  After  reviewing  the  revenue 
requirement  impact  study  submitted  by 
AT&T,  we  agree  with  NYDPS  and  KPSC 
that  the  change  to  the  accrual  method 
would  have  a  substantial  revenue 
requirement  impact,  mainly  because  of 
the  catcb-up  entry  that  moat  be  made  to 
recognize  the  liability  for  compensated 
absences  which  exists  but  is  not  yet 
recorded  on  the  carriers'  books.  TIAG 


estimated  the  additional  revenue 
requirement  for  the  catch-up  year  to  be 
$1.7  billion  [NPRM  at  p.  14;  49  FR  21382. 
May  21, 1984).  We  do  not  favor  NYDPS' 
suggestion  that  the  catch-up  entry  be 
deferred  indefinitely,  histead,  we  agree 
with  the  positions  of  AT&T.  BellSouth 
and  the  OTCs  that  the  catch-op  entry 
should  be  amortized  ratably  over  a 
specified  number  of  years  to  minimize 
the  impact  on  revenue  requirements.  We 
believe  that  the  phase-in  period 
proposed  by  the  above  carriers  of  fix)m 
3-5  years  increases  the  revenue 
requirements  by  far  too  much.  We  are 
adopting  a  phase-in  period  of  10  years  to 
amortize  the  catch-up  entry  so  that  the 
revenue  requirement  impact  is  further 
lessened.  We  would  have  carriers  book 
the  liability,  estabKsh  a  deferred  charge 
and  amortize  the  deferred  charge  over 
10  years.  Current  year  accruals  will  be 
booked  to  tfie  liability  account  and 
charged  to  the  appropriate  expense 
account  as  employees  earn  vacations  or 
sick  days.  This  procedure  should  reduce 
the  impact  of  the  catch-up  to  10  percent 
of  the  TIAG  estimate." 

Implementation 

113.  AT&T  and  Arthur  Andersen 
believe  that  GAAP  should  be 
incorporated  into  the  USOA  as  soon  as 
possible  rather  than  when  the  other 
revisions  of  the  USOA  become  effective. 
They  feel  that  Part  31  will  require  only 
modest  changes  to  accommodate  GAAP 
and  that  ddaying  implementation  only 
serves  to  delay  recovery  of  costs  for 
ratemaking  purposes. 

114.  We  do  not  agree  that  GAAP 
should  be  adopted  into  the  USOA  prior 
to  the  effective  date  of  the  USOA 
rewrite  being  developed  in  CC  Docket 
78-196.  We  feel  that  it  would  be 
confusing  to  adopt  new  requirements 
and  accounts  io  Part  31  and  then  have 
the  possibiKty  of  completely  different 
accounts  being  established  in  the 
revised  USOA. 

VL  Other  Matters 

115.  In  compliance  with  the  provisions 
of  section  606(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  6(»{b}.  we 
believe  the  above  discussion  sets  forth 
the  purpose  of  the  proposed 
amendments.  We  certify  that  the 
Regulatory  FlexibiHty  Act  is  not 
appUcable  to  the  rules  in  this 
proceeding.  Although  some  local 


**  A  dedstao  as  to  whetiter  or  not  to  mctudc  the 
unamortized  deferred  charge  bstonce  in  lt)e  rate 
base  as  the  OTC»  tuggest  is  a  rale  Matter  wHidi 
wouW  be  asore  appropriateiy  hoodlcd  is  a  rate 
proceeding  rather  tkaii  in  this  rate  nitirh  ia  nteoded 
to  reaoive  accountias  iamaa. 


exchange  carriers  are  very  small  local 
telephone  companies  do  not  appear  to 
fan  within  the  Regulatory  Flexibility 
Act's  definition  of  a  "smaD  entity."  The 
Act  incorporates  the  definition  of  a 
"small  business"  in  section  3  of  the 
Small  Business  Act  as  the  definition  of  a 
"small  entity."  The  latter  definition 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Exchange 
carrien.  even  tmaU  ooes.  enfoy  • 
dominant  monopoly  positioo  in  their 
local  service  area.  The  Commission  has 
foond  all  exchange  carri«3  to  be 
dominant  in  the  Competitive  Carrier 
proceeding,  85  FCC  1,  23-24  (1980).  To 
the  extent  that  interexchange  carriers 
are  affected  by  these  rules,  we  hereby 
certify  that  these  rules  will  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

116.  The  coQectioD  of  information 
requirements  contained  in  this 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3507  of 
the  Paperwork  Reduction  Act  of  19801 44 
U.S.C.  35.  Ail  qtiestions  cortceming  the 
collection  requirements  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OME  Attention: 
Desk  Officer  for  Federal 
Communications  Commission.  See  5 
CFR  1320.13(a). 

Vn.  Ordering  Clauaes 

117.  Although  we  do  not  intend  to 
revisit  these  subjects  when  we  isMie  an 
opinion  adopting  a  new  USOA.  we  will 
defer  the  adoption  of  the  rules  that  will 
implement  the  decisions  described  in 
this  Report  and  Order  until  we  adopt  the 
rules  that  are  being  developed  in  CC 
Docket  78-19&  The  rules  diat  ioiplentent 
this  decision  will  become  effective  at 
the  time  the  revised  USOA  becomes 
effective. 

118.  It  is  ordered  that  CC  Docket  Na 
84-469  is  hereby  terminated. 

119.  It  is  further  ordered  that  the 
Secretary  shall  cause  a  copy  of  this 
Order  to  be  published  in  the  Federal 
Register. 

12a  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Order  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Federal  ComnauDications  Commissioa. 

William ).  Tricarico, 

Secretary. 

[PR  Doc.  85-27631  Filed  11-22-8S;  t^tS  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173  and  175 

[Doclcet  No.  HM-166-S,  Amdt  No*.  171-t4. 
172-102. 173-195,  and  175-34] 

Magnetized  Material 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  deregulates 
certain  materials  classed  as  magnetized 
material  under  the  I-Iazardous  Materials 
Regulations  (HMR).  RSPA  believes  that 
the  present  rules  applying  to  magnetized 
materials  carried  aboard  aircraft  are 
obsolete.  The  intended  effect  of  this  rule 
is  to  eliminate  the  marking,  labeling,  and 
shipping  paper  requirements  in  the  HMR 
with  regard  to  magnetized  material, 
while  continuing  to  forbid  the 
transportation  of  materials  as  packaged 
with  a  gauss  level  of  more  than  0.00525 
gauss  at  a  distance  of  15  feet. 
EFFECTIVE  DATE:  This  amendment  is 
effective  February  25. 1986.  However, 
compliance  with  the  regulations,  as 
amended  herein,  is  authorized  as  of 
November  25, 1985. 

FOR  FURTHER  INFOftMATKMK  CONTACT 

Irving  R.  Abis,  Exemptions  and 
Regulations  Termination  Branch,  Office 
of  Hazardous  Materials  Transportation, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  7th  Street,  SW.. 
Washington,  DC  20590,  (202)  426-2075. 
SUPPLEMENTARY  INFORMATION:  On 
September  24. 1984,  RSPA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register.  (Notice  84-10),  (49 
37438).  That  notice  proposed  to  amend 
the  regulations  governing  the 
transportation  of  magnetized  materials 
aboard  aircraft.  The  notice  was 
published  in  response  to  a  petition  for 
rulemaking  submitted  by  the  Motor 
Vehicle  Manufacturers  Association 
(MVMA).  RSPA  proposed  to  deregulate 
certain  materials,  such  as  automobile 
"fenders  and  other  automobile  parts, 
which  may  meet  the  lower  magnetic 
criteria  in  49  CFR  173.1020  for 
magnetized  material  (0.002  gauss  or 
greater  at  a  distance  of  7  feet  from  any 
point  on  the  surface  of  the  package).  The 
notice  also  proposed  to  eliminate  the 
Magnetized  Material  labeling 
requirement,  and  the  ORM-C  marking 
for  packagings  which  have  a  gauss  level 
of  0.00525  gauss  or  less  at  a  distance  of 
15  feet,  and  to  forbid  transportation  of 


materials  by  aircraft,  which  as 
packaged,  have  a  gauss  level  of  over 

.00525  gauss  at  a  distance  of  15  feet. 

As  stated  in  the  notice,  RSPA  believes 
that  the  current  rules  on  magnetized 
materials  are  obsolete  and  fail  to 
recognize  improvements  in  the 
technology  of  aircraft  intnimentation 
over  the  past  30  years  that  substantially 
prevent  most  magnetized  materials  from 
having  an  adverse  effect  on  the 
operation  of  instruments. 

In  response  to  Notice  84-10.  RSPA 
received  21  written  comments.  The 
respondents  included  shippers  of 
magnetized  materials,  the  Airline  Pilots 
Association  (ALPA),  the  Air  Transport 
Association  of  America  (ATA),  and  the 
U.S.  Air  Force  (USAF).  Of  those 
commenters  expressing  an  opinion  on 
the  overall  merits  of  the  proposal,  all 
commenters  were  in  favor  of  the 
proposal  except  the  ALPA.  the  ATA  and 
the  USAF. 

The  ALPA  expressed  concern  that 
while  individual  shipments  may  not 
contain  sufficient  magnetic  force  to 
affect  aircraft  instrumentation,  multiple 
shipments  aboard  an  aircarft  may  affect 
instrumentation.  Operating  information 
which  is  required  to  be  furnished  to 
pilots  of  aircraft  (operating  under  rules 
contained  in  14  CFR  Parts  121  and  135) 
include  cockpit  checklists.  Cockpit 
checklists  include  making  certain  that 
instruments  are  working  properly.  If 
multiple  quantities  of  individual 
shipments,  each  containing  non- 
regulated  amounts  of  magnetized 
material  are  stowed  aboard  an  aircraft 
so  as  to  affect  the  instrumentation,  the 
problem  would  become  apparent  as  the 
pilot  performs  the  pre-flight  check.  If  as 
a  result  the  instriunents  are  diverted, 
corrective  action  must  be  taken  before 
takeoff.  RSPA  believes  that  such 
occurrences  are  highly  unlikely  because 
of  the  remote  positioning  of  magnetic 
flux  detectors  in  modem  aircraft.  No  test 
results  or  technical  justification  were 
submitted  in  support  of  ALPA's  position. 

The  ATA  commented  that  a  number 
of  its  members  were  in  favor  of  the 
proposed  rule  and  one  member  was 
against  the  proposal,  stating  that  in 
recent  years  DC-8  aircraft  were  twice 
affected  by  materials  with  magnetic 
properties.  No  information  or 
documentation  was  supplied  regarding 
the  details  of  these  incidents,  and  there 
was  no  indication  as  to  whether  the 
materials  were  properly  or  improperly 
transported  under  the  provisions  of  the 
HMR. 

The  USAF  commented  in  opposition 
to  the  proposed  rule  without  providing 
technical  details. 


RSPA  and  the  Federal  Aviation 
Administration  (FAA)  believe  that  these 
rules  will  not  reduce  the  level  of  air 
safety  and  will  relieve  a  burden  of 
undue  regulation  on  shippers  and 
carriers.  To  assure  the  proper  stowage 
of  cargo  aboard  aircraft  which  might  not 
have  compasses  with  remote  sensors  or 
aircraft  having  compass  master  units 
located  within  the  fuselage,  the  FAA  is 
publishing  an  Advisory  Circular  to 
provide  information  relevant  to  the 
preparation  and  loading  of  magnetic 
materials  for  shipment  in  civil  aircraft. 

RSPA  is  delaying  the  efi'ective  date  of 
this  rule  for  90  days  to  allow  petitions 
for  reconsideration  to  be  submitted  by 
interested  parties.  Commenters  who  can 
provide  test  results  or  technical 
justification  may  petition  RSPA  for 
reconsideration  following  the 
procedures  in  S  106.35. 

It  should  be  noted  that  this  rule 
amends  the  rules  for  air  transportation 
of  hazardous  materials  under  the 
provisions  of  49  CFR  and  does  not  affect 
the  rules  under  the  Technical    ■ 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air,  published  by 
the  International  Civil  Aviation 
Organization  (ICAO).  However,  RSPA 
will  recommend  that  the  ICAO 
Technical  Instructions  be  amended 
accordingly. 

Based  on  limited  information 
available  concerning  size  and  nature  of 
entitles  likely  to  be  affected,  I  certify 
that  diis  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Also,  in  view  of  the  type 
of  changes,  RSPA  has  further 
determined  that  this  rulemaking  (1)  is 
not  "major"  under  Executive  Order 
12291;  (2)  is  not  "significant"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  (3)  will  not 
affect  not-for-profit  enterprises,  or  small 
governmental  jurisdictions;  and  (4)  does 
not  require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321  et  seq.).  A  regulatory  evaluation  is 
considered  uimecessary  because  the   ' 
anticipated  impact  is  minimal. 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Definitions. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
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Labeling,  packaging  and  containers. 
49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  175 

Hazardous  materials  transportation. 
Air  carriers. 

In  consideration  of  the  foregoing.  49 
CFR  Parts  171, 172, 173  and  175  are 
amended  as  follows: 

§172.101    Hazardous  MatarWs  Table. 


PART  171~QENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1803, 1804. 1808;  49 
CFR  1.53.  unless  otherwise  noted. 

(171.8    [AmcndMl] 

2.  In  §  171.8,  the  entry  for  "Magnetic 
Materials"  is  revised  to  read  as  follows: 


"Magnetic  materials'*  See  S  173.21(f). 


PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

3.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804. 1805, 1808; 
49  CFR  1.53,  unless  otherwise  noted. 

4.  In  S  172.101,  the  Hazardous 
Materials  Table  is  amended  by  deleting 
the  current  entry  for  Magnetized 
material  and  adding  a  new  entry  to  read 
as  follows: 


-*-  EAW  Hazardous  matenak 
dsacnpttons  and  proper 

Hazard  dass 

WmMcation 
number 

LabeHs)  required  (M 
not  oicapted) 

Packaging 

Maximum  4Wt  quMiity  in 

waiar  an^pmancB 

Excep- 
llona 

Specific 

raquire- 
fner^s 

Cargo 
vee- 

Ml 

Pa*^ 
tengar 

veaael 

aircran  or 
lailcar 

Caroo 
aircrattonly 

Oltier 
requre- 
menta 

0) 

(2) 

(3) 
OHM-C 

UN2807 

(4) 

wauiiwineu  maienai.. 

(5a) 

r4an« 

(5b» 
173.1020 

(6a) 

No  tMH^ 

«•) 

Nolknil.    . 

(7«) 

(7b» 

(7c) 

A 

(A£») 

HtgnetueU    maieritl     Sae 
173^1(1). 

§172.402    [AnMnded] 

5.  In  §  172.402.  paragraph  (d)  is 
removed  and  reserved. 

§  172.446    (Removed  and  Reserved] 

6.  Section  172.446  is  removed  and 
reserved. 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

7.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804, 1805. 1808; 
49  CFR  1.53.  unless  otherwise  noted. 

8.  In  S  173.21,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 


§173.21    Forl>klden  materials  and 
packages. 

(f)  For  carriage  by  aircraft,  any 
material  which  when  packaged  has  a 
measurable  magnetic  field  of  more  than 
0.00525  gauss  when  measured  fronv  any 
surface  of  the  package  at  a  distance  of 
15  feet. 

§173.1020    [Removed  and  Reserved] 

9.  Section  173.1020  is  removed  and 
reserved. 

PART  175-CARRIAGE  BY  AIRCRAFT 

10.  The  authority  citation  for  Part  175 
continues  to  read  as  follows: 


Authority:  40  U.S.C.  1803, 1804, 1805, 1807, 
1808: 49  CFR  1.53,  unless  otherwise  noted. 

§175.30    [Amended] 

11.  In  S  175.30,  paragraph  (d)(3)  is 
removed  and  reserved. 

§175.85    [Amended] 

12.  In  S  175.85,  paragraph  (g)  is 
amended  by  removing  the  last  sentence. 

Issued  in  Washington,  D.C  on  Nov.  18, 
1985,  under  authority  delegated  in  49  CFR 
Part  1,  Appendix  A. 
M.  Cynthia  Douglass, 
Administrator,  Research  and  Special 
Programs  Administration. 
(FR  Doc.  85-28048  Filed  11-22-85;  8:45  am) 
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This   section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
nrwl(ing  prior  to  the  adoption  of  ttw  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

Pay  Administration  ((aeneral) 

I 
agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  publishing 
proposed  regulations  to  eliminate  the 
requirement  for  a  debt  claim  form 
"specified  by  OPM"  when  a  creditor 
agency  wishes  to  request  recovery  of  a 
debt  from  an  employee  of  another 
agency.  This  action  is  necessary  to 
allow  agencies  greater  flexibility  in  • 
working  out  debt  collection 
arrangements  and  to  facilitate  the 
collection  of  debts  already  certified  by 
creditor  agencies  and  awaiting  further 
action. 

DATE:  Comments  must  be  received  on  or 
before  December  26, 1985. 
ADDRESS:  Send  comments  to  Reginald 
M.  Jones,  Jr.,  Assistant  Director  for  Pay 
and  Benefits  Policy,  Compensation 
Group,  Office  of  Personnel  Management 
P.O.  Box  57.  Washington.  DC  20044  or 
deliver  to  OPM,  Room  4351. 1900  E 
Street,  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  Derby,  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  On  ]uly 
3. 1984.  OPM  published  final  regulations 
at  49  FR  27470  that  implemented  the 
salary  offset  provisions  of  5  U.S.C.  5514. 
The  final  regulations  specified  what 
agency  salary  offset  regulations  should 
contain.  They  also  established 
guidelines  for  requesting  salary  offsets 
when  the  debtor's  creditor  agency  and 
the  paying  agency  are  not  the  same. 

Questions  OPM  has  received  since 
publication  of  the  existing  regulations 
have  prompted  us  to  propose  an 
amendment  to  the  debt  collection 
procedures  in  5  CFR  550.1106.  when  the 


creditor  and  the  paying  agency  are 
different.  This  change  would  eliminate 
the  requirement  for  a  debt  claim  form 
"specified  by  OPM."  The  proposed 
regulations  retain  all  the  requirements 
regarding  the  information  to  be  certifed 
and  forwarded  to  the  paying  agency  by 
the  creditor  agency. 

Under  these  proposed  regulations,  the 
paying  agency  would  inform  the 
employee  that  a  certification  of  the 
employee's  debt  has  been  received,  but 
the  notice  to  the  employee  need  not 
include  a  copy  of  the  creditor  agency's 
certification.  The  change  is  necessary  to 
facilitate  the  collection  of  debts  already 
certified  by  the  creditor  agency  and 
awaiting  collection.  The  regulations 
would  be  further  clarified  by  separating 
the  responsibilities  of  the  creditor  and 
paying  agency  into  separate  paragraphs. 

Proposed  regulations  have  previously 
been  published  [50  FR  18267.  April  30. 
1985]  to  amend  the  definition  of 
"agency"  and  eliminate  the  last  three 
sentences  in  §  550.1106(b)(3)  of  the 
existing  regulations. 

I  find  that  because  of  the  need  to 
expedite  the  collection  of  already 
certified  debts  under  5  U.S.C.  5514,  good 
cause  exists  for  setting  the  comment 
period  on  this  proposed  rulemaking  at  30 
days. 

E.G.  12291,  Federal  Regulation 

I  certify  that  this  is  not  a  major  rule  as 
defined  under  section  1(b)  of  E.0. 12291, 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic;  impact 
on  a  substantial  number  of  small  entities 
because  these  regulations  concern 
administrative  practices  and  would 
affect  only  the  Federal  Government. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  Part  550  as  follows: 


PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  K— Collection  by  Offset  From 
indebted  Qovemment  Employees 

1.  The  authority  citation  for  Part  550  is 
removed  and  the  authority  citation  for 
Subpart  K  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5514:  sec.  8(1)  of  E.O. 
11609;  redesignated  in  sec.  2-1  of  E.0. 1?107. 

2.  Section  550.1106  is  revised  to  read 
as  follows: 

§550.1106    Tim* HmM on eoNMHion of 
debts. 

Under  4  CFR  102.3(b)(3).  agencies  may 
not  initiate  offset  to  collect  a  debt  more 
than  10  years  after  die  Government's 
right  to  collect  the  debt  first  accrued, 
with  certain  exceptions  explained  in 
that  paragraph. 

3.  Section  550.1108  is  added  to  read  as 
follows: 

§550.1108    Requesting  recovery  wtien  the 
current  paying  agency  Is  not  the  creditor 
agency. 

(a)  Responsibilities  of  creditor 
agency.  Upon  completion  of  the 
procedures  established  by  the  creditor 
agency  under  5  U.S.C.  5514,  the  creditor 
agency  must  do  the  following: 

(1)  The  creditor  agency  must  certify, 
in  writing,  that  the  employee  owes  the 
debt,  the  amount  and  basis  of  the  debt, 
the  date  on  which  payment(s)  is  due,  the 
date  the  Government's  right  to  collect 
the  debt  first  accrued,  and  that  the 
creditor  agency's  regulations 
implementing  5  U.S.C.  5514  have  been 
approved  by  OPM. 

(2)  If  the  collection  must  be  made  in 
installments,  the  creditor  agency  also 
must  advise  the  paying  agency  of  the 
number  of  installments  to  be  collected, 
the  amount  of  each  installment  and  the 
commencing  date  of  the  first  installment 
(if  a  date  other  than  the  next  officially 
established  pay  period  is  required). 

(3)  Unless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowledging 
receipt  of  the  required  procedures  and 
the  written  consent  or  statement  is 
forwarded  to  the  paying  agency,  the 
creditor  agency  also  must  advise  the 
paying  agency  of  the  action(s)  taken 
under  5  U.S.C.  5514(b)  and  give  the 
date(s)  the  action(8)  was  taken. 

(4)  Except  as  otherwise  provided  in 
this  paragraph,  the  creditor  agency  must 
submit  a  debt  claim  containing  the 
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information  specified  in  paragraphs  (a) 
(1)  through  (3)  of  this  section  and  an 
instalbnent  agreement  (or  other 
instruction  on  the  payment  schedule),  if 
applicable,  to  the  employee's  paying 
agency. 

(5)  If  the  employee  is  in  the  process  of 
sep€u^ting,  the  creditor  agency  must 
submit  its  debt  claim  to  the  employee's 
paying  agency  for  collection  as  provided 
in  S  55ail04(d)(l).  The  paying  agency 
must  certify  the  total  amount  of  its 
collection  and  notify  the  creditor  agency 
and  the  employee  as  provided  in 
paragraph  (c)(1)  of  this  section.  If  the 
paying  agency  is  aware  that  the 
employee  is  entitled  to  payments  from 
the  Civil  Service  Retirement  and 
Disability  Fund,  or  other  similar 
payments,  it  must  provide  written 
notification  to  the  agency  responsible 
for  making  such  payments  that  the 
debtor  owes  a  debt  (including  the 
amount)  and  that  the  provisions  of  this 
section  have  been  fully  complied  with. 
However,  the  creditor  agency  must 
submit  a  properly  certified  claim  to  the 
agency  responsible  for  making  such 
payments  before  collection  can  be 
made. 

(6)  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  creditor  agency  may  request, 
unless  otherwise  prohibited,  that  money 
due  and  payable  to  the  employee  from 
the  Civil  Service  Retirement  and 
Disability  Fund  (5  CFR  831.1801  et  aeq.], 
or  other  similar  funds,  be 
administratively  offset  to  collect  the 
debt.  (See  31  U.S.C.  3716  and  the  PCCS.) 

(b)  Responsibilities  of  paying 
agency— {\]  Complete  claim.  When  the 
paying  agency  receives  a  properly 
certified  debt  claim  from  a  creditor 
agency,  deductions  should  be  scheduled 
to  be^  prospectively  at  the  next 
officially  established  pay  interval.  The 
employee  must  receive  written  notice 
that  the  paying  agency  has  received  a 
certified  debt  claim  from  the  creditor 
agency  (including  the  amount)  and 
written  notice  of  the  date  deductions 
fit)m  salary  will  commence  and  of  the 
amount  of  such  deductions. 

(2)  Incomplete  claim.  When  the 
passing  agency  receives  an  incomplete 
debt  claim  from  a  creditor  agency,  the 
paying  agency  must  return  the  debt 
claim  with  a  notice  that  procedures 
under  5  U.S.C.  5514  and  this  subpart 
must  be  provided  and  a  properly 
certified  debt  claim  received  before 
action  will  be  taken  to  collect  from  the 
employee's  current  pay  account. 

(3)  Review.  The  paying  agency  is  not 
required  or  authorized  to  review  the 
merits  of  the  creditor  agency's 
determination  with  respect  to  the 


amount  or  validity  of  the  debt  certified 
by  the  creditor  agency. 

(c)  Employees  who  transfer  from  one 
paying  agency  to  another.  (1)  If,  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  employee's  paying  agency, 
the  employee  transfers  to  a  position 
served  by  a  different  paying  agency 
before  the  debt  is  collected  in  full,  the 
paying  agency  from  which  the  employee 
separates  must  certify  the  total  amount 
of  the  collection  made  on  the  debt.  One 
copy  of  the  certification  must  be 
furnished  to  the  employee,  another  to 
the  creditor  agency  along  with  notice  of 
the  employee's  transfer.  However,  the 
creditor  agency  must  submit  a  properly 
certified  claim  to  the  new  paying  agency 
before  collection  can  be  resumed. 

(2)  When  an  employee  transfers  to 
anoUier  paying  agency,  the  creditor 
agency  need  not  repeat  the  due  process 
procedures  described  by  5  U.S.C.  5514 
and  this  subpart  to  resume  the 
collection.  However,  the  creditor  agency 
is  responsible  for  reviewing  the  debt 
upon  receiving  the  former  paying 
agency's  notice  of  the  employee's 
transfer  to  make  sure  the  collection  is 
resumed  by  the  new  paying  agency. 

(PR  Do&  85-28100  Filed  11-22-85;  8:46  am] 
■niMQ  ooK  tsas-oi-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  978 

[Docket  NaTVR-PA-1] 

Vegetal}iee  Growm  bi  Texas;  Hnal 
Decision  on  Proposed  Martceting 
Agreement 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  This  decision  proposes  a 
marketing  agreement  which  would 
authorize  a  coordinated  research  and 
promotion  type  program  for  vegetables 
grown  in  Texas.  The  proposed 
agreement  would  establish  individual 
commodity  committees  and  a  Texas 
Vegetable  Council  which  would  handle 
the  local  administration  of  the  research 
and  promotion  programs.  Program  costs 
would  be  financed  by  assessments 
collected  from  fresh  market  shippers 
who  sign  the  agreement.  To  become 
effective  the  proposal  would  require  that 
the  marketing  agreement  be  signed  by 
handlers  representing  at  least  75  percent 
of  a  particular  vegetable  shipped  to 
fr«sh  market  frt)m  a  district 
date:  Handler  sign-up  of  this  agreement 
may  begin  after  November  25, 1985.  The 


effective  date  for  the  marketing 
agreement  as  to  any  individual 
vegetable  will  not  begin  until  after 
handlers  representing  at  least  75  percent 
of  a  particular  vegetable  shipped  to 
fresh  market  from  a  district  have  signed 
the  marketing  agreement  and  the 
Agricultxiral  Marketing  Service  has 
published  in  the  Federal  Register  a  final 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Fitz,  Marketing  Field  O^ice, 
F&V  Division,  AMS,  USDA,  320  North 
Main  Street,  Room  A-205D,  McAUen, 
Texas  78501,  phone  (512)  682-2833,  who 
will  provide  information  and  agreement 
sign-up  documents,  or  James  B. 
Wendland,  Vegetable  Branch,  F&V 
Divison,  AMS,  USDA.  Room  2545  South 
Building,  Washington,  DC  20250,  phone 
(202)  447-5432. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291. 
Prior  documents  in  this  proceeding:  Pre- 
notice  press  release — Issued  regionally 
on  January  4, 1985;  Notice  of  Hearing- 
Issued  February  7, 1985,  and  published 
in  the  Federal  Register  (50  FR  5593)  on 
February  11, 1985;  Notice  of 
Recommended  Decision — ^Issued  August 
16, 1985.  and  published  August  21, 1985 
(50  FR  33748). 

Small  Businesses 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  effective  January  1, 1981,  seeks 
to  ensure  that  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  informational  requirements  are 
tailored  to  the  size  and  nature  of  small 
business.  Interested  persons  were 
invited  at  the  public  hearing  to  present 
evidence  on  the  probable  regulatory  and 
informational  impact  of  the  proposed 
rule  on  small  businesses. 

As  discussed  at  length  in  the 
recommended  decision,  the  marketing 
agreement  applies  to  persons  operating 
predominently  small  businesses  and 
would  only  be  binding  on  handlers  who 
voluntarily  sign  it.  Thus,  it  is  tailored  to 
the  size  and  nature  of  these  small 
businesses  and  in  keeping  with  the 
Regulatory  Flexibility  Act. 

It  is  hereby  determined  and  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Preliminary  Statement 

Pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  (7 
U.S.C.  601  et  seq.),  and  rules  of  practice 
and  procedure  to  formulate  such 


Federal  Register  /  Vol.  50,  No.  227  /  Monday,  November  25.  1985  /  Proposed  Rules 


48423 


programs  (7  CFR  Part  900),  this  proposed 
marketing  agreement  was  formulated  on 
the  basis  of  the  record  of  a  pubhc 
hearing  held  at  San  Antonio.  Texas. 
February  20-21. 1985.  Notice  of  the 
hearing  was  published  in  February  11, 
1985.  issue  to  the  Federal  Register  (50  FR 
5593).  The  notice  set  forth  a  proposed 
marketing  agreement  submitted  by  the 
Texas  Vegetable  Research  and 
Promotion  Steering  Committee,  listing 
handlers  "representing  over  75  percent 
of  Texas  acreage  of  vegetables  for  fresh 
market." 

As  discussed  in  the  recommended 
decision,  the  proposed  agreement  would 
establish  commodity  committees 
consisting  of  two  to  eight  members  and 
a  Texas  Vegetable  Council  consisting  of 
the  chairman  of  each  commodity 
committee,  who  would  handle  the  local 
administration  of  the  research  and 
promotion  programs.  Program  costs 
would  be  financed  by  assessments 
collected  only  from  shippers  of 
vegetables  grown  for  fresh  market  who 
voluntarily  sign  the  agreement.  There 
are  no  provisions  for  any  inspection, 
grade,  size,  container  or  volume 
regulations.  To  become  effective  the 
proposal  would  require  that  the 
marketing  agreement  be  signed  by 
handlers  representing  at  least  75  percent 
of  a  particular  vegetable  shipped  to 
fresh  market  from  a  district. 

On  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator. 
Agricultural  Marketing  Service,  on 
August  16, 1985,  filed  with  the  Hearing 
Clerk.  U.S.  Department  of  Agriculture, 
his  recommended  decision  which 
contained  notice  of  the  opportunity  to 
file  by  September  10. 1985.  written 
exceptions  thereto.  Exceptions  or 
comments  were  filed  by  eight  persons. 
Seven  of  the  comments  received  were 
generally  in  support  of  the  proposed 
marketing  agreement  and  most 
recommended  that  it  be  approved  as 
soon  as  possible.  Of  the  seven 
supporting  comments,  one  comment  was 
submitted  by  a  representative  of  the 
proponents,  five  by  Texas  grower/ 
shippers  of  fresh  vegetables,  and  one  on 
behalf  of  three  South  Texas  vegetable 
administrative  committees.  The  reasons 
given  for  their  support  included  the  need 
for  further  research  into  planting  and 
harvesting  techniques  unique  to  Texas, 
the  need  to  build  a  market  image  of 
Texas  as  a  major  produce  supplier  in  the 
United  States,  and  the  need  to  improve 
market  demand  for  Texas  vegetables. 

One  commentor  wanted  to  be  sure 
that  benefits  of  advertising  and  the 
economies  of  scale  to  be  afforded  by 
this  multi-commodity  State-wide,  year- 


round  program  were  recognized.  Such 
points  were  presented  at  the  hearing 
and  were  discussed  at  length  in  the 
recommended  decision. 

Another  supporting  comment 
recommended  that  the  definition  of 
"grower'  include  any  handler  who  has 
invested  money  in  a  vegetable  crop  and 
shares  in  the  profit  or  loss.  The 
proposed  definition  of  "grower"  states 
that  the  word  is.  ".  .  .  synonymous  with 
producer  and  means  any  person 
engaged  within  the  area  in  a  proprietary 
capacity  in  the  production  of  vegetables 
for  market."  The  use  of  the  term  "in  a 
proprietary  capacity"  is  intended  to 
cover  the  situation  which  the 
commentor  raised,  provided  of  course 
that  there  is  actual  handler  ownership  of 
a  share  of  the  vegetables  rather  than,  for 
example,  simply  a  transfer  of  cash. 
Accordingly,  the  definition  of  grower 
does  not  need  to  be  revised  for  further 
clarification. 

One  commentor  indicated  that  he 
opposed  any  marketing  agreement  on 
the  basis  that  there  was  too  much 
government  in  general.  The  commentor 
preferred  to  leave  research  and 
promotion  to  State  agricultural  colleges 
and  the  private  agricultural  related 
businesses.  In  the  recommended 
decision,  it  was  noted  that  it  had  been 
difficult  in  the  past  to  bring  about  a 
coordinated  program  of  research  and 
promotion  because  the  industry  is 
comprised  of  mainly  small-sized 
businesses  spread  geographically  across 
the  State  of  Texas.  Further,  several 
previous  attempts  to  establish  voluntary 
research  and  promotion  programs  were 
not  fully  successful.  A  marketing 
agreement  such  as  proposed  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  The 
marketing  agreement  proposed  in  this 
final  decision  is  binding  only  on 
signatories  to  the  agreement.  It  is 
designed  for  small  businesses  and 
would  establish  a  program  with  the  least 
possible  governmental  regulatory 
involvement  or  burden  on  the  industry. 
Accordingly,  this  comment  has  been 
rejected  as  being  inconsistent  with  the 
policy  of  the  Act  and  purposes  of  the 
agreement. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
published  August  21, 1985  (50  FR  33748) 
are  hereby  incorporated  by  reference 
herein  and  made  a  part  hereof,  subject 
to  the  following  corrections  of 
inadvertent,  grammatical,  or  obvious 
errors.  In  the  supplementary  information 
section  of  the  recommended  decision,  on 
page  33751.  third  column  beginning  of 
first  full  paragraph  "duty"  should  read 


"duly"  and  on  page  33752.  middle 
column  in  second  full  paragraph  'Texas 
vegetable"  should  be  plural.  On  page 
33754.  first  column,  23rd  line  "rules 
regulations"  should  be  "rules  and 
regulations." 

The  text  of  the  proposed  marketing 
agreement  remains  unchanged  except 
for  the  following  changes.  The  authority 
citation  is  restated.  The  last  citation  in 
§  978.2,  Act.  is  revised  to  read,  "7  U.S.C. 
601  et  seq. "  rather  than  "78 .  .  .  ." 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  provisions  of  this 
decision,  each  of  the  exceptions  to  the 
recommended  decision  was  carefully 
and  fully  considered  in  conjunction  with 
the  record  evidence.  To  the  extent  that 
the  findings  and  conclusions,  and  the 
provisions  of  this  decision  are  at 
variance  with  any  of  the  exceptions, 
such  exceptions  are  hereby  overmled 
for  the  reasons  previously  stated  in  this 
decision. 

Handler  Sign-Up 

Pursuant  to  the  applicable  provisions 
of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.)  it  is  hereby  directed  that  a  handler 
sign-up  be  conducted  among  area 
handlers  to  detemine  whether  a 
sufficient  number  of  handlers  sign  the 
agreement  for  it  to  become  effective  for 
any  particular  vegetable  in  any 
particular  district.  David  B.  Fitz, 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS.  U.S. 
Department  of  Agriculture.  320  North 
Main  St..  McAllen.  Texas  785091. 
telephone  (512)  682-2833.  is  hereby 
designated  agent  of  the  Secretary  of 
Agriculture  to  conduct  the  handler  sign- 
up. 

Marketing  Agreement 

Annexed  hereto  and  made  a  part 
hereof  is  the  document  entitled  'Texas 
Vegetable  Research  and  Promotion 
Agreement,"  which  has  been  decided 
upon  as  the  detailed  and  appropriate 
means  of  effectuating  the  foregoing 
conclusions. 

It  is  hereby  ordered,  that  the  entire 
decision  be  published  in  the  Federal 
Register. 

Copies  of  this  Decision  are  being 
mailed  to  known  interested  persons. 
Others  may  obtain  copies  from  James  B. 
Wendland  or  David  B.  Fitz  (see 
addresses  above). 
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DefiiiiiiaBs 

Sec: 

9714 

ScGTvUty. 

978.2 

Act 

978.3 

Persoa. 

97&4 

Area. 

978^ 

Vegetables. 

97a6 

Crower. 

978.7 

Handle. 

978.8 

Handler. 

978.9 

Promotion. 

97ai0 

Research. 

97ail 

Consumer  education. 

97842 

Pio^aaa  aad  projects. 

97au 

Fiscal  periad. 

97M4 

Part  and  subpart 

97MS 

Commodity  Committee. 

97RTe 

ConnciL 

97M7 

District 

Admiaistradve  Bodies 

Coaanodity  Committees 

978.20  Estabbebnent  and  membership; 

978.21  Elifibiity. 

978.22  TccB  «C  aCBcc. 

978.23  Powers  and  duties. 

Council 

97&24  Esto^Inent  and  membership. 

978.25  Term  et  office. 

978.26  Po«Mcrs. 

978.27  Duties. 

Administration 

978.28  Districts. 

978.29  Redistricting  and  reapportismneiit 

978.30  Nominations. 

978.31  Selection. 

978132  Faikn  to  aofflinate. 

97&33  Alternate  members 

978.M  Vacandesi 

978.35  Procedure. 

978.36  Retmbnrsement 

Research  and  Promotioa 

97a40    Productioa  leseorch.  market 
research,  iofocautioa,  educatioo, 
advertising,  promotion,  and  market 
development 

Expensoo  and.  Astotsments 
97ft5a    Expenses. 

978.51  Assessments. 

978.52  Accounting. 

97a53    Lifluencing  government  actfon. 


97a61 
97a62 


Signed  or  Weahingtuii.  D.C.  on  November 
1«.19K. 

Kara»K.Ota«^ 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

List  of  Subjects  in  7  CFR  Part  978 

MarVpHwg  agreemeats  aiid  orders. 
Vegetables.  Texas. 

The  nsarketmg  agreement  proposed  on 
behalf  of  Texas  vegetable  growers  and 
handlers  is  as  follows: 
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Reports,  Riolts  and  Recoith 
97a60    Reports. 


Books  and  records. 
Confldential  treatment. 


Miscetlaneoua 


97a7» 
978.71 
97a72 
97a73 
978.74 
97a75 
97a76 
97»77 
978.79 
97a79 


Elective  dmc. 

Right  of  the  Secretary. 

Personal  liability. 

Derogation. 

Duration  of  immunities. 

Agents. 

Suspension  or  termination. 

Proceedings  after  termination. 

Effect  of  termination  or  amendment 

Patents,  copyrigbts,  inventions,  and 
p«ibiicatioas. 
97a80    Amendmeote. 
978.81     Separability. 
97aa2    Counterparts. 
97a83    Additional  parties. 
978.84    Withdrawal. 

Authority:  Sees.  1-ia  48  Stat  31.  as 
amended;  7  US.C.  601  et  seq. 

Sut>part— Marketing  Agreement 
Definitions 

§  978.1    SMretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  Uiiited  States,  or  any 
other  ofRcer  or  empfoyee  of  the 
Department  of  Agriculture  to  whom 
authority  has  heretofore  been  delegated, 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  in  the  Secretary's 
stead. 

§978.2    Act 

"Act"  means  PiMic  Act  No.  10,  73d 
Congress  (May  12, 19331,  as  amended 
and  as  reenacted  and  amended  by  the 
AgricultnraJ  Marketing  Agreement  Act 
of  1937,  ae  amended  (Sees.  1-19,  48  Stat. 
31,  as  amended;  7  U.SC.  801  etseq.). 


§978k3 

"Person"  meuis  an  mdivi(&al, 
partnership,  corporation,  association,  or 
any  other  business  unit 

$978^    A(ML 

"Area"  means  the  State  of  Tecae. 

§971.5    Vegetables. 

"Vegetables"  means  the  edible 
product  of  all  varieties  of  plants  known 
as  Angiospermae  or  others  designated 
by  the  Secretary  grown  in  the  area  and 
includes  but  is  not  limited  to  the 
following:  Broccoli,  cabbage,  carrots, 
celery,  cantaloupes,  honeydew  melons, 
cucumbers,  onions,  peppers,  potatoes, 
and  mixed  greens. 

§978.6    Grower. 

"Grower^  is  synonymous  with 
producer  and  means  any  person 
engaged  within  the  area  in  a  proprietary 
capacity  in  the  production  of  vegetables 
for  market. 


§978.7    Handle. 

"Handle"  and!  "ahi|»"  are  synoayiaous 
and  mean  to  sell,  consipi,  deliver. 
trans(x>rt  or  is  any  other  way  to  place 
^sh  vegetables,  produced  in  the  area, 
or  cause  such  vegetables  to  be  placed,  in 
the  current  of  connneree  within  the  area 
or  between  the  area  and  any  point 
outside  thereof.  Such  term  shall  not 
inchide  the  transportation,  sale,  or 
deftvery  within  the  area  of  field-run 
vegetables  to  a  person  for  the  purpose  of 
having  such  vegetables  prepared  for 
market. 


§  978.8 

"Handler"  is  synonymous  with 
"shipper"  and  means  any  signatory 
person  (except  a  common  or  contract 
carrier  of  vegetables  owned  by  another 
person}  who  handles  vegetables  or 
causes  vegetables  to  be  handled. 


§97a9 

"Promotion"  means  any  action, 
including  paid  advertising,  ta  advance 
the  image  or  desirability  of  vegetables. 


§978.1t» 

"Research"  means  any  type  ol 
reseanJi  to  advance  the  image, 
desirabihty,  markefcability,  production, 
or  quality  of  vegetables. 

§978.11    Consumer  educatioa 

"Consumer  education"  means  any 
action  to  provide  information  that  will 
assist  consumers  in  making  evaluations 
and  decisions  regarding  the  ptirchasuig, 
storage,  preparation  and  utilization  of 
vegetaUca. 

§978.12    Progwma  aad  pr ojarta. 

"Programs"  and  "prefects"  mean 
those  production  research,  marketing 
research,  consumer  education, 
advertising,  market  development, 
product  development,  and  promotion 
programs,  studies,  or  projects  pursuant 
to  S  978.40. 


§978.13 

"Fiscal  period"  is  synonymous  with 
fiscal  year  and  means  the  calendar  year 
or  such  other  period  recommended  by 
the  Council  and  approved  by  the 
Secretary. 

§97ai4   ranaMlaakpart 

"Part"  means  the  Texas  Vegetable 
Research  and  I^xunotion  Agreement  and 
all  rules,  regulations,  and  supplemental 
orders  issued  pursuant  to  tfie  Act  and 
the  agreemenL  The  aforesaid  agreement 
shall  be  a  "subpart"  of  such  "part." 
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S  978. 1 5    Commodity  Committee. 

"Commodity  Committee"  meeins  a 
committee  established  pursuant  to 
§  978.20. 

§978.16    CouncU. 

"Council"  means  the  Texas  Vegetable 
Council  pursuant  to  §  978.24. 

S  978.17    Dtotrict 

"District"  means  any  of  the 
geographic  divisions  of  the  area  initially 
established  pursuant  to  §  978.28  or  as 
reestablished  pursuant  to  S  978.29 

Administrative  Bodies 

Commodity  Committees 

§  978.20    Establishment  and  membership. 

(a)  A  Commodity  Committee  is  hereby 
established  for  each  commodity  subject 
to  this  agreement.  Whenever  a 
commodity  is  added  to  this  subpart,  a 
Commodity  Committee  shall  be  formed 
for  such. 

(b)  Each  Commodity  Committee  shall 
consist  of  not  less  than  two  or  more  than 
eight  members,  each  of  whom  shall  have 
an  alternate.  The  members  and 
alternates  shall  be  selected  in 
accordance  with  the  provision  of 

§  978.21.  To  the  extent  practical,  the 
membership  of  each  Commodity 
Committee  shall  be  apportioned  among 
signatory  districts  in  accordance  with 
the  number  of  signatory  handlers  and 
respective  volume  in  each  district: 
Except  that  whenever  two  or  more 
districts  are  represented  on  a 
Commodity  Committee,  no  single 
district's  representation  shall  constitute 
a  majority  of  that  committee. 

§978.21    Eligibility. 

Each  Commodity  Committee  member 
and  alternate  member  shall  be  at  the 
time  of  selection  and  throughout  the 
term  of  office  a  signatory  handler  or  an 
officer  or  an  employee  of  a  signatory 
handler  of  the  particular  commodity, 
and  a  grower  of  such  commodity  in  the 
district  for  which  selected. 

§978.22    Term  of  Office. 

(a)  The  term  of  office  of  the 
Commodity  Committee  members  and 
their  respective  alternates  shall  be  for 
three  years  beginning  January  1  and 
ending  December  31,  or  such  other 
three-year  period  as  the  Committees  and 
the  Council  may  recommend  and  the 
Secretary  approve.  The  term  shall  be  so 
determined  that  approximately  one-third 
of  each  committee  shall  terminate  each 
year.  Members  and  alternates  shall 
serve  in  such  capacity  for  the  portion  of 
the  term  for  which  they  are  selected  and 
have  qualified.  However,  no  member 
shall  serve  more  than  two  full 


consecutive  terms  without  approval 
from  the  Secretary. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  on 
the  date  determined  by  the  Secretary. 
The  initial  members  and  alternates  shall 
be  selected  for  terms  of  one,  two,  or 
three  years  so  that  approximately  one- 
third  of  each  Commodity  Committee 
may  be  replaced  each  year. 

§978.23    Powers  and  duties. 

Each  Commodity  Committee  shall 
have,  among  others,  the  following 
powers  and  duties  with  regard  to  the 
respective  vegetable  for  which  it  was 
established: 

(a)  To  meet  and  organize  and  to  select 
from  among  its  members  a  chairman, 
vice  chairman,  and  such  other  officers 
as  may  be  necessary,  to  select 
subcommittees  from  its  membership, 
and  such  consultants  as  it  deems 
advisable.  To  adopt  such  by-laws  for  the 
conduct  of  its  business  as  it  may  deem 
advisable,  and  it  may  establish 
consultant  committees  of  persons  other 
than  Commodity  Conunittee  members 
and  alternates; 

(b)  To  act  as  intermediary  between 
the  Secretary  and  any  grower  or 
shipper; 

(c)  To  investigate,  fipom  time  to  time, 
and  assemble  data  on  the  growing, 
shipping,  and  marking  conditions; 

(d)  To  establish  production  research, 
marketing  research,  and  marketing 
development  projects  authorized  under 
S  978.40; 

(e)  To  consult,  cooperate,  and 
exchange  information  with  marketing 
agreement  and  order  committees  and 
other  individuals  or  agencies  in 
connection  with  all  proper  activities  and 
objectives  under  this  part; 

(f)  To  establish  and  define  the  duties 
of  additional  committees  or 
subcommittees  to  assist  in  the 
performance  of  any  of  the  duties  and 
functions  of  the  Commodity  Committee. 

(g)  To  make  and  adopt,  subject  to 
approval  of  the  Secretary,  such  rules 
and  regulations  with  respect  to  the 
vegetable  for  which  the  conmiittee  was 
established  as  are  necessary  or 
incidental  to  the  administration  of  the 
agreement  as  are  consistent  with  its 
provisions,  and  as  may  be  necessary  to 
accomplish  the  purposes  of  the  Act  and 
the  efficient  administration  of  this  part; 

(h)  To  submit  to  the  Secretary,  for 
approval,  as  soon  as  practicable  after 
the  beginning  of  each  fiscal  period,  a 
budget  of  its  expenses  for  such  fiscal 
period,  including  its  proportional  share 
of  the  expenses  of  the  Council,  the 
probable  cost  of  each  research, 
information,  advertising,  promotion,  and 
development  program  or  project,  and  an 


explanation  of  the  items  ^erein  and  a 
recommendation  as  to  the  rate  of 
assessment  for  the  respective  vegetable 
for  which  the  Commodity  Committee 
was  established; 

(i)  With  the  approval  of  the  Secretary, 
to  redefine  the  districts  pursuant  to 
§  978.29  or  change  the  representation  of 
any  signatory  district  affecting  the 
Commodity  Conunittee; 

(j)  To  develop  programs  and  projects 
and,  with  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  appropriate  contracting  parties, 
including,  but  not  limited  to,  industry 
groups  profit  or  nonprofit  companies, 
private  or  State  colleges  and 
universities,  and  governmental  groups 
for  the  development  and  carrying  out  of 
the  projects  and  programs  of  the 
Commodity  Committee,  and  for  the 
payment  of  the  costs  thereof  with  funds 
collected  pursuant  to  this  part,  except 
that  nothing  in  this  subpart  shall 
preclude  a  Commodity  Committee  from 
directly,  without  the  use  of  contracts, 
conducting  projects  or  activities 
pursuant  to  §  078.40.  Any  such  contract 
or  agreement  shall  provide:  (1)  That 
such  contracting  parties  shall  develop 
and  submit  to  the  Commodity 
Committee  a  plan  or  project;  together 
with  a  budget,  which  shows  the 
estimated  cost  to  be  incurred  for  such 
plan  or  project:  (2)  any  such  plan  or 
project  shall  not  become  effective  until 
after  approval  by  the  Secretary;  (3)  any 
such  contract  or  agreement  shall  also 
require  the  contracting  parties  to  keep 
accurate  records  of  all  of  their  activities 
with  respect  to  the  contract  or 
agreement;  (4)  to  make  periodic  reports 
to  the  Commodity  Committee  of 
activities  carried  out;  (5)  to  account  for 
funds  received  and  expended;  and  (6) 
such  other  reports  as  the  Commodity 
Committee  and/or  the  Secretary  may 
require; 

(k)  To  appoint  and  convene  from  time 
to  time  special  panels  drawn  from,  but 
not  limited  to,  any  one  or  more  of  the 
following:  production,  wholesale,  retail, 
or  consuming  sectors  of  the  vegetable 
industry  or  advertising,  promotion, 
education,  or  consumer  education 
persons,  to  assist  in  the  development  of 
research,  information,  education, 
advertising  and  promotion  programs  or 
projects  and  to  disburse  the  necessary 
funds  for  such  panel  or  panels;  and 

(1)  To  accumulate  a  reasonable 
monetary  reserve  not  to  exceed 
approximately  three  fiscal  period's 
budgets  to  maintain  the  continuity  of 
programs  and  fulfill  other  obligations 
and  expenses. 
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Councft  M 

S97I.M    EifMMimwit and iwerebinlil^. 

(a>  A  Texas  Vegetable  Council  is 
hereby  established  consistiiig  of  the 
Chairmen  of  each  Conunodity 
Committee.  Their  alternates  shall  be  the 
Vice  Chairmen  of  each  such  Committee. 

S97t.25   Tsrm  ofoffte*. 

(a)  The  term  of  office  of  the  Texas 
Vegetable  CounciF  and  their  respective 
alternate  shall  be  for  one  year 
beginning  January  1  and  ending 
December  31,  or  sacfi  other  one-year 
period  aa  the  Council  may  recommend 
and  the  Secretary  approve. 

(b)  The  term  of  office  pf  the  initial 
members  and  ahematcs  shall  begin  on 
the  date  they  are  appointed  by  the 
Secretary  and  end  when  tfaor 
succesara^  are  selected  and  have 
quailed. 

(c)  Council  members  and  alternates 
shall  serve  during  the  term  of  o£6ce  for 
whidb  they  are  sdecled  and  have 
qualified^  or  daring  that  portion  thereof 
beginning  on  the  date  on  which  th^ 
quali^  during  such  term  of  cdffiee  and 
continuing  until  the  end  thereof,  and 
their  successors  are  selected  and  have 
qualified. 


The  Councif  shalf  have  the  following 
powers: 

(a)  To  supervise  and  csordiaate  the 
administration  of  this  part  in  accordance 
with  its  terras  and  conditions; 

(bf  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  this  part,  and 

(c)  To  recommend  to  the  Secretary 
amendments  to  this  part. 


S97IL27 

The  Cawncil  riiali  have,  among  ethers, 
the  foUowiag  duties: 

[ai\  To  meet  and  organize  and  to  select 
from  among  its  members  a  chairman 
'  and  such  other  officers  as  may  be 
necessary,  and  also  to  select  coramittees 
and  subconuoittees  from  its 
membership,  and  consultants,  to  adopt 
such  by-laws  for  the  conduct  of  its 
business  as  it  may  deem  advisable.  It 
may  make  and  adopt,  subject  to 
approval  of  the  Secretary,  such  rules 
and  regulations  with  respect  to  the 
agreement  as  are  necessary  or 
incidental  to  its  administration  and  as 
may  be  necessary  to  accomplish  the 
purposes  of  the  Act.  The  Coimcil  may 
also  estabtish  consultant  committees  of 
persons  other  than  Council  members 
and  alternates  and  reimburse  their 
necessary  and  reasonable  expenses; 

(bj  To  appoint  from  its  members  an 
Executive  Committee  consisting  of  not 


less  than  four  nor  more  than  eight 
members,  which  shall,  to  the  maximum 
extent  practicable,  reflect  the 
membership  composition  of  the  Council, 
and  ¥rtiose  commodity  group 
representation  shall  be  proportional  to 
that  of  the  Council.  Also  to  delegate  to 
said  committee  authority  to  administer 
the  terms  and  conditions  of  their 
agreement  under  the  direction  of  the 
Council  and  within  the  policies 
determined  by  the  Couiicil,  and  to 
appoint  or  employ  such  persons  as  it 
may  deem  necessary  and  to  determine 
the  composition,  define  the  duties  and 
fix  the  bonds  of  such  employees. 
Whenever  three  or  less  Commodity 
Committees  are  elective  pursuant  to 
S  97a70  or  paragraph  (b)  of  i  978.76,  the 
Commodity  Cemmittee(s}  may  assume 
the  responsibilities  of  the  Council  and 
appoint  members  from  its  membership 
to  a  temporary  Executive  Committee  to 
serve  in  such  capacity  untii  more 
Commodity  Committees  become 
effective.  When  this  occurs  the  rftnnrM 
will  be  established  in  accordance 
S  978.24  and  the  Executive  Committee 
will  be  appointed  by  such  Council 
replacing  the  temporary  Executive 
Conunittee; 

(c)  To  keep  minutes^  books,  and 
records  which  clearly  reflect  all  the  acts 
and  transactions  of  the  Council, 
Commodity  Committees,  Executive 
Committee,  and  subcommittees.  Such 
minutes,  books,  and  records  shall  be 
subject  at  any  time  to  examination  by 
the  Secretary  or  by  such  persons  as  may 
be  designated  by  the  Secretary.  Minutes 
of  each  such  meeting  shall  be  promptly 
transmitted  to  the  Secretary; 

(d)  To  develop  and  provide  the 
Commodity  Committees  data  on  shared 
expenses  to  facilities  equitable 
apportionment  of  such  expenses  in  the 
development  of  budgets; 

(e)  To  establish  and  Hpfinp  the  duties 
of  additional  committees  or 
subcommittees  to  assist  in  the 
performance  of  any  of  the  duties  and 
functions  of  the  Council; 

(f)  To  cause  the  books  of  the  Council 
and  Commodity  Committees  to  be 
audited  by  a  competent  public 
accountant  at  least  once  each  fiscal 
period  and  at  such  other  time  or  times 
as  the  Council  may  deem  necessary  or 
as  the  Secretary  may  request.  Such  audit 
shall  be  submitted  to  the  Secretary  and 
shall  indicate  whether  the  funds  have 
been  received  and  expended  ia 
accordance  with  the  provisions  of  this 
part: 

(g)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Council, 
Commodity  Committees,  Executive 
Committee,  and  snbcommittees  as  is 
given  to  their  members  m  order  that 


representatives  of  the  Secretary  may 
attend  such  meetings: 

(h]  To  submit  to  the  Secretary  such 
available  information  pertaining  to  this 
subpart  as  may  be  requested; 

(i)  To  prepare  periodic  stateraenta  of 
the  financial  operations  of  the  Council 
and  Commodity  Committees  and  to 
make  copies  of  such  statements 
available  to  signatory  handlers  for 
examination  at  the  Council  office; 

(j)  Te  prepare  and  forward  to  Ae 
Secretary,  as  soon  as  is  practicable  after 
the  close  of  each  fiscal  period,  an 
annual  report  and  make  copies  available 
to  each  signatory  handler.  This  report 
shall  contain  at  least  a  review  and 
summary  of  all  activities,  programs,  and 
projects  conducted  during  the  fiscal 
period:  and 

(k)  To  maintain  books  and  records  of 
the  Cdundl.  Commodity  Committees, 
Executive  Committee,  and 
subcommittees,  and  prepare  and  submit 
reports  fitim  time  to  time  te  the 
Secretary  as  may  be  prescribed  and  to 
make  appropriate  accounting  with 
respect  to  the  receipt  and  disbursements 
of  funds  entrusted  thereto. 

Administratioit 

§fi7a.27    Olatiictaw 

The  oree  is  hereby  initially  divided 
into  die  following  districts: 

District  1:  (Rio  Grande  Valley)  The 
Counties  of  Cameron.  Hidalgo,  Starr,  and 
Willacy. 

District  £  (South  Texasf^ The  Counties  of 
Maverick.  Kinney.  Vai  VnWe,  Edwards.  Real. 
Kerr,  Bandera,  CkUespiB,  Kendall.  Blanco. 
Travis,  Hays,  Bastrop,  Caldwell,  Fayette, 
Gonzales,  Colorado,  Lavaca,  Wharton, 
lackson,  Matagorda.  Uvaide,  Medina.  Bexar, 
Comal.  Guadalupe.  Wiisoa  Kamcs.  Goliad, 
Refugio.  Aransas.  De  WiU,  Victoria.  Calhoun. 
Zavala,  Frio.  Atascosa,  Live  Oak.  Bee,  Sao, 
Patricio,  Dimmit,  La  Salle,  McMulien.  Jim 
Wells,  Nueces,  Webb,  Duval,  Kleberg, 
Zapata,  \\m  Hogg.  Brooks,  and  Kenedy. 

District  3:  (Plains)  The  Counties  of  Baifey, 
Briscoe,  Castro,  Cochran.  Crosby,  Dawson, 
Deaf  Smith,  Floyd,  Gaines,  Hale,  Hartley, 
Hockley,  Howard,  Lamb,  Lubbock,  Lynn, 
Martin,  Parmer,  Potter,  Swisher,  Terry, 
Yoakum.  Dallam,  Sherman.  Hansford, 
Andrews,  Ochiltree,  Mitchell,  Cottle, 
Lipscomb,  Nolao.  Hardeman,  Moore.  Taylor, 
Foard,  Hutchinson.  Callahan.  Wilbarger, 
Roberta,  Dickens.  Hemphill  King,  Oldham. 
Knox,  Carson,  Baylor,  Cray,  Garza,  Wheeler, 
Kent,  Randall,  Stonewall,  Armstrong, 
Haskell,  Donley.  Throckmorton, 
Collingsworth,  Borden,  Hall,  Scurry, 
Childress,  Fisher,  Motley,  fones,  and 
Shackelford. 

Disfrict4c  (Tcanv-Pecos)  Th«-G«antim  of 
Brtwater.  Crane.  Culbcrsaa  )eff  Davis,  Ector. 
El  Pasa,  Hudspeth,  Loving^  Midland.  Pecos, 
Presidio,  Reeves.  Terrell,  Upton.  Ward,  and 
Winkler. 
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District  5:  (Remainder  of  SUte]  All  of  th* 
countiM  not  in  IXstricts  1  throng  4. 

(a)  Th«  various  Cmninodity 
Ccnmnittees  may  recommend  and  the 
Secretarf-may  approve,  the 
reestabUahment  of  districts  for  each 
commodity  within  the  area  and  die 
reapportionment  of  members  among 
districts.  In  recommending  any  such 
changes,  the  Committee  shall  give 
conskleration  to:  (1)  Shifts  in  vegetable 
acreage;  (2)  the  importance  of  new 
prodriction;  (3)  the  equitable  relationship 
of  membership  and  districts;  (4) 
economies  to  result  in  promoting 
efficient  administratioiu  and  (5)  other 
relevant  factors. 

(b)  No  change  in  districting  or  in 
apportionment  of  members  within 
districts  may  become  effective  less  than 
30  days  prior  to  the  date  on  which  tenns 
of  office  begin  each  year  and  no 
recommendation  for  such  redistricting  or 
reapportionment  may  be  made  less  than 
six  months  prior  to  such  date. 

$978.30    NofflinatioiM. 

(a)  Initial  members.  Nominations  for 
inibal  members  of  each  Commodity 
Committee,  together  with  nominations 
for  the  initial  alternate  members  for 
each  position,  may  be  submitted  to  the 
Secretary  by  the  Committee  responsible 
for  promulgation  of  this  subpart  Such 
nominations  may  be  made  by  means  of 
a  meeting  or  meetings  of  the  handlers  of 
the  particular  commodity  in  each 
district.  Such  nominations,  if  made,  shall 
be  filed  with  the  Secretary  no  later  than 
60  days  after  the  effective  date  of  this 
agreement.  In  the  event  nominations  for 
initial  members  and  alternate  members 
of  the  Commodity  Committee  are  not 
filed  pursuant  to,  and  within  the  time 
specified  in  this  section,  the  Secretary 
may  select  such  initial  members  and 
alternate  members  without  regard  to 
nominations,  but  selections  shall  be  on 
the  basis  of  the  representation  provided 
in  S  978.20. 

(b)  Successor  members.  (1)  The 
Council  shall  hold  or  cause  to  be  held 
and  shall  reasonably  publicize  a 
meeting  or  meetings  of  handlers  for  each 
applicable  Commodity  Committee  in 
each  district  for  the  purpose  of 
designating  at  least  one  nominee  for 
each  position  on  said  Committee  which 
either  is  or  is  about  to  become  vacant. 
These  meetings  shall  be  supervised  by 
the  Council  in  accordance  with 
procedure  prescribed  for  each 
commodity. 

(2)  The  names  of  nominees  shall  be 
supplied  to  the  Secretary  in  such 
manner  «s  may  be  prescribed  not  later 


than  Novembtr  1  of  each  year,  or  by 
such  other  date  m  may  be  specified  by 
the  Secretary. 

(3)  Only  signatofy  haodlen  finom  a 
given  district  who  are  preaent  at  such 
nomination  meetingt,  or  repreaeoted  at 
sudi  meetings  by  duly  anthorixed 
employees,  may  participate  in  the 
election  of  nominees.  Each  such  handler, 
includiiiig  employeea,  shall  be  entitled  to 
cast  but  one  vote  in  each  balloting  in 
whkdi  eligible  to  participate. 

(4)  Each  handler,  including  employees 
of  such  handler,  is  entitled  to  cast  one 
vote  on  behalf  of  itaelt  its  agents, 
subsidiaries.  afBliatet,  and 
repreaentativea  for  each  position  in  each 
district  for  each  commodity  the  shipper 
handles  in  such  district 

(5)  Eadh  Commodity  Committee  shall 
pieacribe  such  additional  clarifications, 
qualifications,  administrative  rules  and 
procedures  for  nominations  as  it  deems 

'  necessary  and  the  Secretary  approves. 

5978.31    Selection. 

The  Secretary  shall  appoint  the 
members  and  alternate  members  of  each 
Commodity  committee  from 
nominations  made  in  accordance  with 
S97&30. 

S  978.32    faiure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  maimer  prescribed  in 
§  §  978.30  and  978.31,  the  Secretary  may, 
without  regard  to  nominations,  select 
members  and  alternate  members  of  the 
Coimdl. 

§  978.33    Alteiiiate  memiiers. 

(a)  There  shall  be  an  alternate 
member  for  each  member  of  each 
Commodity  Committee.  Each  such 
alternate  shall  possess  the  same 
qualifications,  shall  be  nominated  and 
selected  in  the  same  manner,  and  shall 
hold  office  for  the  same  term  as  the 
member  for  whom  he/she  is  an 
alternate. 

(b)  An  alternate  member  of  a 
Commodity  Committee  shall  act  in  the 
place  and  stead  of  the  member  during 
such  member's  absence  or  when 
designated  to  do  so.  In  the  event  both  a 
member  and  that  member's  respective 
alternate  are  unable  to  attend  a 
committee  meeting,  the  member, 
alternate,  or  committee,  in  that  order, 
may  designate  another  alternate  from 
the  same  commodity  group  to  serve  in 
such  member's  stead.  In  the  event  of  the 
death,  removal,  resignation,  or 
disqualification  of  a  member,  the 
alternate  shall  act  for  the  member  until 
a  successor  for  such  member  is  selected 
and  has  qualified. 

(c)  The  Commodity  Committee  may 
request  the  attendance  of  alternates  at 


any  or  all  meetings,  notwithstanding  the 
expected  or  actual  presence  of  the 
respective  members. 

(987.34    Vacandaa. 

To  fill  Commodity  Committee 
vacancies,  the  Secretary  may  select 
members  or  alternates  from  nominees 
on  the  latest  nomination  reports  or  from 
nominations  made  in  the  manner 
specified  in  fi  887  JO,  unless  filling  such 
vacancy  is  deemed  uimecessary  by  the 
Secretary. 

S987.36   Procedure. 

(a)  A  majority  of  all  the  members  of 
the  Council  shcdl  constitute  a  quorum, 
and  any  action  of  the  Council  shall 
require  the  concurrence  of  the  majority 
of  all  members  present  at  a  meeting. 

(b)  A  quorum  of  each  Commodity 
Committee  shall  consist  of  the  majority 
of  the  members  and  all  actions  shall 
require  the  concurrence  of  the  majority 
of  all  members  preaent  at  a  meeting. 

(c)  The  Council  and  each  Commodity 
CcunBiittee  shall  ^ve  to  the  Secretary 
the  same  notice  of  each  meeting  that  is 
given  to  the  members  of  the  respective 
committee. 

(d)  At  assembled  meetings,  all  votes 
shall  be  cast  in  person.  However,  the 
Council  and  Commodity  Committees 
may  vote  by  mail,  telepiione.  telegraph, 
or  other  means  of  communication: 
Except  that  each  proposition  is 
explained  accurately,  fully,  and 
identically  to  eadi  member.  All  such 
voters  shall  be  promptly  confirmed  in 
writing  and  recorded  in  the  minutes  of 
each  meeting  so  as  to  reflect  how  each 
member  voted. 


{987J6 

All  Council  and  Commodity 
Committee  members,  alternates,  and 
subcommittees,  induding  any  special 
subcommittees,  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses 
incurred  In  the  performance  of  their 
duties  under  this  subpart 

Reaearcfa  and  Promotion 

S  987.40    Production  research,  market 
reaeardi,  Infonnallon,  education, 
adverHsing,  promotion,  and  market 


(a)  Each  Conynodity  Committee  shall 
in  the  manner  prescribed  in  i  978.23 
provide  for 

(1)  The  establishment  issuance, 
effectuation,  and  administration  of 
appropriate  programs  or  projects  for.  but 
not  be  limited  to:  Advertising, 
promotion,  consumer  education,  and 
trade  information,  with  respect  to  any 
one  or  more  of  particular  vegetables  and 


Federal  Regtoter  /  Vol.  50.  No.  227  /  Monday.  November  25.  1985  /  Proposed  Rules 


products  of  such,  and  for  the 
disbursement  of  necessary  funds  for 
such  purposes; 

(2)  The  establishment  and  conduct  of 
research,  market  development  projects 
and  studies  with  respect  to  the 
production,  sale,  distribution, 
processing,  marketing,  or  utilization,  of 
one  or  more  vegetables,  and  the  creation 
of  new  products  thereof,  to  the  end  that 
the  production,  marketing  and 
distribution  and  utilization  of  a 
particular  vegetable  or  vegetables  and 
products  thereof,  may  be  encouraged, 
expanded,  improved,  or  made  more 
efficient  and/or  acceptable;  and  for  the 
disbursement  of  necessary  funds  for 
such  purposes;  and 

(3)  The  development  and  expansion  of 
sales,  both  within  the  United  States  and 
in  international  markets,  with  respect  to 
a  particular  vegetable  or  vegetables  and 
prtxlucts  thereof. 

(4)  Each  program  or  project  authorized 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section  shall  be  periodically  reviewed  or 
evaluated  by  the  Council  to  insure  that 
such  program  or  project  contributes  to 
an  effective  and  coordinated  program  of 
research,  information,  education,  and 
promotion.  If  the  Council  finds  that  a 
program  or  project  is  not  effective,  then 
the  Council  shall  terminate  such 
program  or  project. 

(5)  No  reference  to  a  private  brand  or 
trade  name  shall  be  made.  No 
advertising,  consumer  education,  nor 
sales  promotion  program  shall  make  use 
of  false  or  misleading  claims  on  behalf 
of  a  particular  vegetable  or  vegetables 
or  the  products  thereof;  or  no  such 
programs  or  projects  shall  make  use  of 
false  or  misleading  statements  with 
respect  to  the  quality,  value,  or  use  of 
any  competing  commodity  or  product. 

Expenses  and  Assessments 


9971.50 

Each  Commodity  Committee  is 
authorized  to  incur  such  expenses 
including  provision  for  an  operating 
reserve  as  the  Secretary  finds  are 
reasonable  and  are  likely  to  be  incurred 
by  the  Commodity  Committee  during 
each  fiscal  period  for  the  maintenance 
and  functioning  of  such  Committee, 
including  its  proportionate  share  of  the 
expenses  of  the  Council,  to  enable  it  to 
exercise  its  powers  and  perform  its 
duties  in  accordance  with  this  subpart. 
Such  expenses  shall  be  paid  from 
assessments  received  pursuant  to 
i  976.51  and  other  funds  available  to  the 
Committee,  including  donations. 


{97S.51 

(a)  Requirements  for  payment.  Each 
signatory  handler  who  fxrst  handles 


vegetables  shall  pay  to  the  Council  that 
handler's  pro  rata  share  of  the 
Commodity  Committee's  expenses  and 
the  Council's  overhead  expenses 
authorized  by  the  Secretary  for  each 
fiscal  period.  The  payment  of 
assessments  for  the  maint^ance  and 
functioning  of  the  Committees  may  be 
required  under  this  part  throughout  the 
period  it  is  in  effect  irrespective  of 
whether  particular  provisions  thereof 
are  suspended  or  become  inoperative. 

(b)  The  Secretary  shall  fix  the 
respective  rate  of  assessment  which 
handlers  shall  pay  with  respect  to  each 
vegetable  during  each  fiscal  period  in  an 
amount  designed  to  secure  sufficient 
funds  to  cover  the  respective  expenses 
which  may  be  incurred  during  such 
period.  At  any  time  during  or  after  the 
fiscal  period,  the  Secretary  may  increase 
the  rates  of  assessment  fls  necessary  to 
cover  authorized  expenses.  Such 
increase  shall  apply  to  all  such 
vegetables  handled  during  the  fiscal 
period.  In  order  to  provide  funds  for  the 
administration  of  this  part,  the  Council 
may  accept  advance  payments  of 
assessments,  which  shall  be  credited 
toward  assessments  levied  against  such 
handler  during  the  fiscal  period.  The 
Council  may  also  borrow  money  for 
such  purposes  when  assessment  and 
reserve  funds  are  not  sufficient  to  cover 
them. 

(c)  There  shall  be  a  late  payment 
charge  imposed  on  any  handler  who 
fails  to  pay  his/her  assessment  wiUiin 
the  prescribed  time.  In  the  event  the 
handler  thereafter  fails  to  pay  the 
amount  outstanding,  including  the  late 
payment  chaise,  within  the  prescribed 
time,  there  shall  be  imposed  an 
additional  charge  in  the  form  of  interest 
on  the  outstanding  amount.  The  rate  of 
such  charges  shall  be  recommended  by 
the  Commodity  Committees,  subject  to 
the  approval  of  the  Secretary. 

9978.52    Accounting. 

(a)  If,  at  the  end  of  a  fiscal  period  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  each  Commodity 
Committee,  with  the  approval  of  the 
Secretary,  may  carry  over  such  excess 
into  subsequent  fiscal  periods  as  an 
operating  monetary  reserve,except  that 
funds  already  in  such  reserve  shall  not 
exceed  approximately  three  (3)  fiscal 
periods'  budgeted  expenses  or  such 
lower  limits  as  each  Commodity 
Committee,  with  the  approval  of  the 
Secretary,  may  establish.  Funds  in  such 
reserve  shall  be  available  for  use  by  the 
Commodity  Conmuttee  for  (1)  Expenses 
authorized  pursuant  to  9  978.50  and  (2) 
to  cover  necessary  expenses  of 
liquidation  in  the  event  of  termination  of 
this  part  If  any  such  excess  is  not 


retained  in  a  reserve,  each  handler 
entitled  to  a  proportionate  refiuid  shall 
be  credited  with  such  refund  against  the 
operations  of  the  following  fiscal  period, 
or  be  paid  such  refund  upon  demand. 

(b)  Upon  termination  of  this  part,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  Uquidation  shall 
be  used,  to  the  extent  practicable,  to 
continue  one  or  more  of  the  research 
projects,  education  or  promotion 
programs  hitherto  authorized. 

9  978.53    Influencing  governmental  action. 

No  funds  collected  under  this  subpart 
shall  in  any  manner  used  for  the  purpose 
of  influencing'govemmental  policy  or 
action  except  as  provided  in  this 
subpart. 

Reports.  Books  and  Records 

9978.60    Reports. 

(a)  Each  handler  subject  to  this 
subpart  shall  be  required  to  furnish  to 
the  manager  of  the  Council,  at  such 
times  and  for  such  periods  as  the 
Council  or  Commodity  Committee  may 
designate,  certified  reports  containing 
such  information  as  is  required  by 
regulations  and  will  effectuate  the 
purposes  of  the  Act.  Such  information 
may  include  but  not  be  limited  to  the 
following: 

(1)  The  name  of  the  handler  and  the 
shipping  point; 

(2)  The  date  of  shipment; 

(3)  The  number  and  type  of  containers 
in  the  shipment;  and 

(4)  The  quantities  shipped  shown 
separately  by  commodity. 

(b)  Upon  request  of  the  Council,  with 
the  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  manager  of 
the  Council,  in  such  manner  and  at  such 
time  as  it  may  prescribe,  such  other 
information  as  may  be  necessary  for  the 
Council  to  perform  its  duties  under  this 
part 

9  978.61    Book*  and  records. 

Each  handler  subject  to  this  subpart 
shall  maintain,  and  during  normal 
business  hours  make  available  for 
inspection  by  employees  of  the  Council 
and  the  Secretary,  such  books  and 
records  as  are  necessary  to  carry  out  the 
provisions  of  this  subpart  and  the 
regulations  issued  thereunder,  including 
such  records  as  are  necessary  to  verify 
any  reports  required.  Such  records  shall 
be  retained  for  at  least  two  years 
beyond  the  fiscal  period  of  their 
applicability. 

9  978.62    Confidential  treatment 

All  information  obtained  from  the 
books,  records,  or  reports  required  to  be 
maintained  under  99  978.80  and  978.61 
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shall  be  kept  confidential  by  all  peraont, 
including  employees  of  the  Secretary. 
and  all  ofricers  and  employees  of 
contracting  parties,  and  shall  not  be 
available  to  Council  or  subcommittee 
members  and  alternates  or  any  other 
handlers,  producers,  wholesalers,  or 
retailers.  Only  such  information  so 
furnished  or  acquired  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart:  Except  that  nothing  in  the 
subpart  shall  be  deemed  to  prohibit  that 
such  data  and  information  may  be 
combined,  and  made  available  in  the 
form  of  general  reports  in  which  the 
identities  of  the  individual  handlers  are 
not  disclosed  and  may  be  revealed  to 
any  extent  necessary  to  effect 
compliance  with  the  provisions  of  this 
part  and  the  regulations  issued 
thereunder. 

Miscellaneous 

§978.70    EffM:tiv«tlme. 

The  provisions  of  this  agreement  and 
of  any  amendment  thereto,  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare,  and  shall  continue  in  force 
until  terminated  or  suspended  in  one  of 
the  ways  specified  in  5  978.76:  Except 
that  the  Secretary  shall  not  execute  this 
agreement  in  regard  to  a  particular 
vegetable  until  the  agreement  has  been 
executed  by  persons  who  handle  not 
less  than  75  percent  of  the  total  quantity 
of  such  vegetable  handled  in  such 
district  during  the  most  recent 
completed  calendar  year. 

§978.71    RIgtit  of  ttie  Secretary. 

Members  and  alternates  of  the 
Council,  Commodity  Committees. 
Executive  Committee,  subcommittees, 
and  any  agents,  employees  or 
representatives  thereof,  shall  be  subject 
to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
decision,  determination,  and  other  act  of 
the  Council  and  the  Commodity 
Committees  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove  of  the  same  at  any  time,  and 
upon  such  disapproval,  shall  be  deemed 
null  and  void. 

§978.72    Personal  liabUity. 

No  member  or  alternate  member  of 
the  Council,  any  Commodity  Committee, 
any  committee,  or  any  subcommittee, 
nor  any  employee,  representative  or 
agent  thereof  shall  be  held  personally 
responsible,  either  individually  or  jointly 
with  others,  in  any  way  whatsoever,  to 
any  handler  or  any  other  person  for 


errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate  member, 
employee,  representative,  or  agent, 
except  for  acts  of  dishonesty,  gross 
negligence  or  wlUfiill  misconduct. 

S  978.73    Oerogation. 

Nothing  contained  in  this  agreement 
is.  or  shall  be  construed  to  be.  in 
derogation  or  in  modification  of  the 
rights  of  the  Secretary  or  of  the  United 
States  to  exercise  any  powers  granted 
by  the  Act  or  otherwise,  or,  in 
accordance  with  such  powers,  to  act  in 
the  premises  whenever  such  action  is 
deemed  advisable. 

§978.74    Duration  of  knmunltiM. 
The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  agreement  shall  cease 
upon  its  termination,  except  with 
respect  to  acts  done  under  and  during 
the  existence  thereof. 

§978.75    Agents. 

TTie  Secretary  may,  by  a  designation, 
in  writing,  name  any  person,  including 
any  officer  or  employee  of  the  United 
States  Government  or  name  any 
service,  division  or  branch  in  the  U.S. 
Department  of  Agriculture,  to  act  as  an 
agent  or  representative  in  connection 
with  any  of  the  provisions  of  this 
agreement. 

§978.78    Suspension  or  tsrminstioa 

(a)  Failure  to  effectuate  policy  of  Act. 
The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  part,  whenever, 
the  Secretary  finds  that  such  do  not  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

(b)  The  Secretary  shall  terminate  the 
provisions  of  this  part  as  it  pertains  to  a 
particular  vegetable  whenever  the 
Secretary  finds  that  such  is  favored  by  a 
majority  of  the  signatory  handlers  who 
during  the  most  recent  crop  year 
handled  more  than  60  percent  of  such 
vegetable  in  any  district.  Such 
termination  shall  become  elective  on 
the  first  day  of  January  subsequent  to 
such  announcement  by  the  Secretary. 

(c)  Inducer  referendum.  The 
Secretary  shall  terminate,  in  accordance 
with  section  8c(16)(B)  of  the  Act,  the 
provisions  of  this  agreement  as  it 
pertains  to  any  vegetable,  at  the  end  of 
any  fiscal  period  whenever  the 
Secretary  finds  that  such  termination  is 
favored  by  a  majority  of  the  producers 
in  a  district  of  that  particular  vegetable 
who  during  the  fiscal  year  have  been 
engaged  in  the  production  of  that 
vegetable  in  that  district  for  the  fresh 
market:  Except  that  such  majority  has 


during  such  period  produced  for  fresh 
mariiet  more  than  50  percent  of  the 
volume  of  such  vegetable  produced  for 
the  fresh  market  within  that  district  bnt 
such  termination  shall  be  effective  only 
if  announced  on  or  before  November  1 
of  the  then  current  fiscal  period. 

(d)  Termination  of  Act  The  provisions 
of  this  agreement  shall  terminate,  in  any 
event  whenever  the  provisions  of  the 
Act  authorizing  them  cease  to  be  in 

effect  I 

I 

§  978.77    Prooeedhigs  after  temiinetion. 

(a)  Upon  the  terminaticHi  of  the 
provisions  of  this  part  pertaining  to  any 
vegetable  or  vegetables,  the  Council 
then  functioning  shall  for  the  purpose  of 
liquidating  the  affairs  of  the  Council 
with  respect  to  such  vegetable  continue 
as  trustee  of  all  the  funds  and  property 
then  in  its  possession,  or  under  its 
control,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  at  the 
time  of  termination. 

Cb)  The  said  trustee  shall:  (1)  Continue 
in  such  capacity  until  discharged  by  the 
Secretary;  (2)  carry  out  the  obligations 
of  Commodity  Committees  under  any 
contracts  or  agreements  entered  into 
pursuant  to  (§  978.23  and  978.40;  (3) 
from  time  to  time  account  for  all  receipts 
and  disbursements  and  deliver  all 
property  on  hand,  together  with  all 
books  and  records  of  the  Council  and 
Commodity  Committee,  committees  and 
subcommittees  and  also  of  the  trustees 
to  such  persons  as  the  Secretary  may 
direct  and  (4]  upon  the  request  of  the 
Secretary,  execute  such  assignments  or 
other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
title  and  right  to  all  of  the  fimds, 
property  and  claims  vested  in  the 
Council  and  Commodity  Committees  or 
the  trustees  pursuant  to  this  subpart 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Coimcil 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  returned  to  the 
persons  who  contributed  such  funds,  or 
paid  assessments,  or  if  not  practicable, 
shall  be  turned  over  to  the  Secretary  to 
be  used,  to  the  extent  practicable,  in  the 
interest  of  continuing  one  or  more  of  the 
research  projects,  information  programs, 
or  promotion  programs  hitherto 
authorized. 

§978.78    Effect  Of  termlMtlon  or 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
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agreement  or.  of  any  regulation  issued 
pursuant  thereto,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not 
(a)  affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provisions  of  this 
agreement  or  any  regulation  issued 
thereunder,  or  (b)  release  or  extinguish 
any  violation  of  this  agreement  or  any 
regulation  issued  thereunder,  or  (c) 
affect  or  impair  any  rights  or  remedies 
of  the  Secretary,  or  of  any  other  person, 
with  respect  to  such  violation. 

5»7«.7»    Patwits,  copyrights,  Invwitlons, 
andpubNcatkm*. 

(a)  Any  patents,  copyrights, 
trademarks,  inventions,  or  publications 
developed  through  the  use  of  funds 
collected  under  the  provisions  of  this 
subpart  shall  be  the  property  of  the  U.S. 
Government  as  represented  by  the 
Council. 

(b)  Funds  generated  by  such  patents, 
copyrights,  trademarks,  inventions,  or 
publications  shall  be  considered  income 
subject  to  the  same  fiscal,  budgets  and 
audit  controls  as  other  funds  of  the 
Council  and  Commodity  Conmiittees. 

(c)  Upon  termination  of  the 
agreement,  the  Council  shall  transfer 
custody  of  all  patents,  copyrights, 
trademarks,  inventions,  and 
publications  to  the  Secretary  pursuant  to 
the  procedure  provided  for  in  S  978.77  of 
this  subpart 

S97S.M    AjiwndnMnt*. 

Amendments  to  this  subpart  may  be 
proposed  from  time  to  time  by  the 
Council,  or  by  any  interested  person 
affected  by  its  provisions,  including  the 
Secretary. 

§978.C1    SaparaMMy. 

If  any  provision  of  this  agreement  is 
declared  invahd.  or  the  appUcability 
thereof  to  any  person,  circimistance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder,  or  the  applicability  diereof  to 
any  other  person,  circustance,  or  thing, 
shall  not  be  affected  thereby. 

S  978^2    Countarparts. 

This  agreement  may  be  executed  in 
multiple  counterparts  and,  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instnunent  as  if  all  signatures  were 
contained  in  one  original. 

9978J3    AddWonat partiea. 

After  the  effective  date  of  this 
agreement  any  nonsignatory  handler 
may  become  a  party  hereto  if  a 
counterpart  is  executed  by  him  or  her 
and  delivered  to  the  Secretary.  This 
agreement  shall  take  effect  as  to  such 


new  contracting  party  at  the  time  such 
coimterpart  is  delivered  to  the 
Secretary.  The  obligations,  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  such  new  contracting  party. 

§978.84    WHhdrawaL 

(a)  Any  signatory  handler  may 
withdraw  from  this  agreement  during 
November  1990,  and  every  fifth  year 
thereafter  by  filing  with  the  Council  and 
the  Secretary  written  notice  of  such 
withdrawal.  If  it  is  determined,  after 
such  withdrawal  period,  that  less  than 
75  percent  of  the  total  volume  of  a 
particular  vegetable  in  any  one  district 
is  subject  to  this  agreement  the 
Secretary  shall  suspend  the  provisions 
jjertaining  to  that  particular  vegetable  or 
vegetables  for  that  district. 

(a)  At  such  time  as  sufficient  persons 
become  signatories,  representing  at  least 
75  percent  of  the  total  volume  of  a 
particular  vegetable  handled  for  fresh 
maricet  in  any  one  district  during  the 
most  recent  calendar  year,  the  Secretary 
shall  reinstate  the  provisions  applying  to 
such  vegetable  for  that  district. 

The  undersigned  hereby  authorizes  the 
Secretary  to  correct  typograhical  errors 
which  may  have  t)een  made  in  this  marketing 
agreement 

In  witness  whereof,  the  contracting 
handlers,  acting  under  the  provisions  of  the 
Act  and  for  the  purposes  and  subject  to  the 
limitations  therein  contained,  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals  with  respect  to  the 
commodities  and  the  districts  listed  in 
Apendix  A,  which  is  made  a  part  hereof. 

Signature  of  party: 


(Finn  name) 


(Address] 
By: 


(Name) 


(Tide) 


Date  of  Execution  (Corporate  seal;  if  none,  so 
state) 

(FR  Doc.  85-27885  Filed  11-22-65;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  175 

Receipt  of  Domestic  Interested  Party 
Petition  Concerning  Tariff 
Classification  of  Curtains  Made  From 
Macrame  and  Voile 

agency:  Customs  Service,  Treasury. 


ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
conmients. 

summary:  Customs  has  received  a 
petition  submitted  on  behalf  of  a 
domestic  interested  party  requesting  the 
reclassification  of  curtain  panels  and 
valances  imported  from  Holland.  These 
imported  curtains  consist  of  French 
voile  and  East  German  bumt-out  lace 
(referred  to  as  macrame).  The  petitioner 
contends  the  current  tariff  freatment  by 
Customs  of  the  curtains  and  valances  as 
products  of  Holland,  and  the  imposition 
of  the  Colunm  1.  Tariff  Schedules  of  the 
United  States  (TSUS;  19  U.S.C.  1202). 
rate  of  duty,  is  incorrect.  Instead,  the 
petitioner  believes  the  curtains  and 
valances  should  be  treated  as  products 
of  East  Germany  and  assessed  at  the 
higher  Column  2,  TSUS,  rate  of  duty. 
This  document  invites  comments  with 
regard  to  the  correctness  of  the  current 
classification. 

DATE:  Comments  must  be  received  on  or 
before  January  24, 1986. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  Room  2426,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Robins.  Classification  and  Value 
Division.  U.S.  Customs  Service.  1301 
Constitution  Avenue.  NW.,  Washington, 
DC  20229  (202-566-8181). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  petition  has  been  filed  under 
section  516,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1516),  on  behalf  of 
an  American  manufacturer  of  "bumt-out 
lace  furnishings."  that  is.  a  producer  of 
curtains,  valances  and  bedspreads  made 
from  imported  voile  fabric  and  bumt-out 
lace,  herein  referred  to  as  macrame.  The 
petitioner  contends  that  virtually 
identical  curtains  and  valances  are 
being  imported  into  the  U.S.  from 
Holland,  and  that  these  articles  consist 
of  French  voile  and  East  German 
macrame.  The  peitioner  further  argues 
that  it  is  a  mere  assembly  operation  that 
takes  place  in  Holland  and  that  Customs 
determination  that  these  curtains  and 
valances  are  products  of  Holland  is 
incorrect  Instead,  the  petitioner 
believes  Customs  should  regard  the 
curtains  and  valances  as  products  of 
East  Germany  since  the  principal  value, 
processing  and  workmanship  in  the 
finished  goods  is  imparted  by  virtue  of 
the  macrame.  . 
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The  change  in  tariff  treatment  that 
would  result  from  adopting  the 
petitioner's  position  is  quite  substantial. 
The  merchandise  in  question  is 
classified  under  the  provision  for  burnt- 
out  lace  furnishings,  in  item  365.68, 
Tariff  Schedules  of  the  United  States 
(TSUS;  19  U.S.C.  1202).  Products  of 
Holland  classified  under  item  365.08, 
TSUS.  are  dutiable  at  the  Column  1, 
TSUS,  rate  of  16%  ad  valorem,  while 
similar  products  of  East  German  origin 
are  assessed  duty  at  the  Column  2. 
TSUS.  rate  of  90%  ad  valorem. 

Descripden  of  the  Merchandise  ' 

,    The  imported  merchandise  that  is  the 
subject  of  this  petition  is  curtains  and 
valances  which  consist  of  various 
combinations  of  voile  fabrick  produped 
in  Prance  and  macrame  sections 
produced  in  East  Germany  of  either 
100%  polyester  yam  or  a  blend  of  silk 
and  polyester.  This  voile  is  made  to 
specifications  which,  in  the  petitioner's 
opinion,  make  it  suitable  for  use 
exclusively  in  the  home  furnishings 
industry. 

The  macrame  sections  which  are 
attached  to  the  voile  are  produced  in 
what  the  petitioner  characterizes  as  "an 
enormously  complicated,  labor-intensive 
operation,"  which  involves  embroidery, 
chemical  treatment,  baking,  and 
finishing.  According  to  the  petitioner, 
this  macrame  is  also  dedicated  to  use 
specifically  as  home  furnishings  since  its 
weight  and  design  make  it  unsuitable  for 
any  other  use. 

The  voile  from  France  and  macrame 
which  has  come  from  East  Germany 
arrive  in  Holland  in  bolts.  There,  the 
voile  is  cut  into  desired  patterns  which 
are  combined  with  the  macrame 
sections  to  form  the  finished  ciuiains 
and  valances.  » 

Issues  Raised 

The  petitioner  has  profiered  two  basic 
arguments  in  suppport  of  his  position 
that  these  imported  curtains  and 
valances  should  be  treated  as  products 
of  East  Germany.  First,  it  is  argued  that 
the  recently  revised  country  of  origin 
rules  for  textile  products,  which  were 
published  as  T.D.  85-38  in  the  Federal 
Register  on  March  5, 1985  (50  FR  8710), 
dictate  such  a  finding.  According  to  the 
petitioner: 

Pursuant  to  S  12.130(d)(1),  Customs 
Regulations  (19  CFR  12.130(d)(1)).  a  "new  and 
different  article  of  commerce"  does  not  result 
from  the  simple  assembly  operation 
performed  in  the  Netherlands  since  there  is 
no  change  in  (i)  commercial  designation  or 
identity,  (ii)  fundamental  character  or  (iii) 
commercial  use. 

This  is  because  the  petitioner 
considers  the  attachment  of  the  voile  to 


the  macrame  in  Holland  as  "irrelevant" 
to  making  the  article  a  burnt-out  lace 
furnishing.  The  petitioner  states  that  the 
macrame  bands  alone  are  sometimes 
used  as  valances  or  curtains  and  do  not 
lose  their  identity  by  having  the  voile 
attached  to  them. 

The  petitioner  also  believes  the 
criteria  of  f  12.130(d)(2),  Customs 
Regulations  (19  CFR  12.130(d)(2)). 
establish  East  Germany  as  the  country 
of  origin  of  the  curtains  and  valances 
since:  (i)  The  physical  change  to  the 
article  as  a  result  of  the  manufacturing 
process  that  takes  place  in  East 
Germany  is  far  greater  than  the  change 
brought  about  by  cutting  and  hemming 
in  Holland,  (ii)  the  time,  complexity,  and 
skill  involved  in  the  manufacttu«  of 
macrame  in  East  Germany  are  for 
greater  than  the  time,  complexity,  and 
skill  involved  in  the  assembly  operation 
in  Holland,  and  (iii)  the  value  of  the 
macrame  comprises  from  33%  to  76%  of 
the  value  of  the  finished  article. 

The  petitioner's  second  argument  is 
that  the  application  or  relevent  case  law 
would  result  in  a  determination  that 
East  Germany  is  the  country  of  origin  of 
the  curtains  and  valances.  "The 
reasoning  advanced  here,  as  it  was 
stated  in  Belcrest  Linens  v.  United 
States,  741  F.  2d  1368,  [6  ITRD  1049]  (Fed 
Cir.  1984),  is  that  an  article  is  the 
growth,  produce  or  manufacture  of  cm 
intermediary  coimtry  if  as  a  result  of 
processes  performed  in  that  country,  a 
new  article  emerges  with  a  new  name, 
use  or  identity.  In  this  instance  however, 
the  petitioner  believes  that  the  voile  and  ~ 
macrame  are  dedicated  to  their  end  use 
as  furnishings  when  they  leave  France 
and  East  Germany  respectively,  and  that 
a  substantial  transformation  does  not 
take  place  in  Holland  where  the  fabrics 
are  subjected  to  nothing  more  than  a 
minor  assembly  operation. 

Comments 

Pursuant  to  S  175.21(a),  Customs 
Regulations  (19  CFR  175.21(a)),  before 
making  a  determination  on  the  matter. 
Customs  invites  written  comments  on 
the  petition  fi^m  interested  parties. 

The  domestic  interested  party 
petition,  as  well  as  all  conunents 
received  in  response  to  this  notice  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552),  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  between 
the  hours  of  9K)0  a.m.  to  4:30  p.m.  on 
regular  business  days,  at  the 
Regulations  Control  Branch,  Room  2426, 
Headquarters.  U.S.  Customs  Service. 
1301  Constitution  Avenue,  NW., 
Washington.  DC  20229. 


Authority 

This  notice  is  published  in  accordance 
with  1 175.21(a).  Customs  Regulations 
(19  CFR  175.21(a)). 

Draftiiig  Informatioo 

The  principal  author  of  this  document 
was  John  E  Doyle.  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development 

William  von  Raab. 
Commissioner  of  Customa. 

Approved:  November  12, 19eSi 
David  D.G1M0, 

Assistant  Secretary  of  the  Treasury. 
pit  Doc  85-28086  Hied  11-22-85;  8>t5  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  658 

(FHWA  Docket  Na  84-18;  Notic*  fto.  2] 

Truck  Size  and  Weight;  AutomobHe 
Tranaportere 

AOENCV:  Federal  Highway 
Adminisb-ation  (FHWA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FHWA  is  requesting 
comments  on  proposed  revisions  to 
certain  provisions  established  by  the 
final  rule  on  truck  size  and  weight 
published  at  49  FR  23302  on  June  5, 1984. 
This  notice  proposes:  (1)  a  definition  for 
an  automobile-transporter,  (2)  a 
minimum  75-foot  overall  length  limit  for 
a  stinger-steered  automobile- 
transporter,  (3)  the  allowance  of  triple 
saddlemount  combinations  with  a 
minimum  length  of  65  feet,  and  (4)  no 
overall  length  limitations  for 
conventional  tractor-semitrailer 
automobile  transporters  when  the 
semitrailer  is  not  longer  than  48  feet 
The  purpose  of  these  revisions  is  to 
clarify  and  further  define  certain  issues 
contained  in  the  June  5, 1984,  final  rule. 

DATE  Comments  on  this  docket  must  be 
received  on  or  before  January  9. 1986. 
ADORCSSES:  Submit  written  comments, 
preferably  in  tripUcate,  to  FHWA 
Docket  84-18,  Notice  No.  2.  Federal 
Highway  Administration,  Room  4205. 
HCC-10. 400  Seventh  Sti«et  SW.. 
Washington,  D.C.  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m..  ET. 
Monday  through  Friday,  except  legal 
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holidays.  Those  desiring  notiUcatioB  of 
receipt  of  conunents  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  RIRTHER  mFOflMATION  CONTACT: 
Mr.  Chester  F.  Phillips,  Office  of  Traffic 
Operations  (202)  425-0323  or  Mr.  David 
C.  Oliver,  Office  of  the  Chief  Counsel 
(202)  42&-0825,  Federal  Highway 
Administration.  400  Seventh  Street.  SW.. 
Washington.  D.C  20590.  Office  hours 
are  from  7:45  aon.  to  4:15  p.m..  ET, 
Monday  through  Friday,  except  legal 
holidays. 

SUPPLEMENTARY  INFORMATION:  A  rule 
implementing  the  truck  size  and  weight 
provisions  of  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA).  Pub,  L 
97-424.  96  Stat  2087.  was  published  in 
the  Federal  Register  on  {une  5, 1984  (49 
FR  23302).  This  document  represented 
the  culmination  of  major  efforts  by  the 
FHWA  to  implement  the  track  size  and 
weight  provisions  of  the  STAA.  The  rule 
addresses,  among  many  issues, 
automobile  transporters  pursuant  to 
section  411(d)  of  the  STAA  by 
determining  that  auto  transporters 
constitute  special  equipment  and  are  not 
subiect  to  the  provisions  of  23  CFR 
658.13  (a)  through  (c).  Section  65a.l3{d) 
provides  requirements  relative  to  ovvrall 
length  and  allowable  overhang.  The 
final  rule  also  noted  our  intent  to  initiate 
further  rulemaking  on  this  subject  as 
soon  as  possible. 

Further  rulemaking  was  initiated 
through  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  issued  on 
October  2. 1984.  at  49  FR  38956.  This 
Notice  requested  comments  on  off- 
tracking  characteristics  and  other 
information  particular  to  these  issues. 
This  NPRM  proposes  changes  in  the 
June  5, 1984,  final  rule  based  on  a  further 
review  as  well  as  from  consideration  of 
the  comments  received  on  the  ANH?M. 
There  were  42  comments  received  in 
response  to  the  ANPRM  (Docket  84-18). 
Commenters  can  be  generally  classified 
as  representing  the  industry  (auto 
transporter  companies — 12, 
manufacturers  or  shippers — 4,  and 
related  associations — i],  the  States  (the 
transportation  departments — ^17,  and  the 
highway  agencies— 3),  and  special 
interest  groups  (2). 

The  indusb7  group  supported  the 
position  expressed  in  comments 
submitted  by  the  National  Automobile 
Transporters  Association  (NATA)  which 
requested  (a)  minimum  overall  length 
limitation  of  75  feet  for  automobile 
transporters  irre«pective  of  trailer  length 
and  exclusive  overhang  and  load 
securing  devices,  (b)  a  minimHm 
allowable  overhang  of  7  feet  combined 
front  and  rear,  (c)  indusicm  of  various 
types  of  identified  equipment  as  auto 


transporten,  (d)  access  to  dealsrahipe 
and  secondary  nanufactorefs.  and  (e) 
operatioo  of  triple  saddlenount  plus 
fullmount  combinatioos  of  75  feat 
NATA  stated  that  these  requirements 
would  increase  productivity,  increase 
flexibility  and  offset  increased  taxes. 

The  States  supported  maintaining  the 
auto  transporter  dimensicms  and 
requirements  set  out  in  the  June  5. 19M. 
final  rule  which  included*  (a)  a  minimiiin 
length  limitation  of  65  feet  exclusive  of 
overhang  (this  limit  was  equal  to  or 
greater  than  that  allowed  in  most 
States),  (b)  a  minimum  overhang 
limitation  of  3  feet  in  the  front  and  4  feet 
in  the  rear  (4  feet  is  the  maximum 
overhang  allowed  by  most  Statea)^  (c) 
allowance  of  saddlemount  with 
fullmount  combinations  ot  at  least  65 
feet  in  length,  (d)  allowance  to  carry 
vehicles  on  the  power  unit  of  an  auto 
transporter  combination,  (e)  reasonable 
access  equivalent  to  other  STAA 
vehicles  whicb  allows  State  oootrol  over 
routing  of  the  longer  vehicles,  and  (f) 
longer  equipment  legally  operating  on 
December  1. 1962.  must  be  allowed  to 
continue  operation. 

This  proposed  rule  is  based  upon 
considerations  of  vehicle  safety  and 
operating  characteristics,  productivity 
and  economic  factors  and  unique  needs 
of  the  industry.  We  received  no 
information  reflecting  any  special  safety 
problems  with  auto  transporters.  The 
1964  National  Safety  Council  Publication 
Accident  Facts  show  that  the  accident 
rates  for  auto  transporters,  both  truck- 
away  (truck-trailer  hauling  vehicles}  and 
drive-away  (vehicle  towing  vehicle) 
operations,  are  among  the  lowest  of  the 
fleet  accident  rates. 

Definitions 

For  clarity,  two  new  definitions  are 
proposed  for  addition  to  the  regulation: 
that  of  auto  transporter,  and  of  the 
stinger-steered  auto  transporter  tractor- 
semitrailer  combination. 

In  the  1982  STAA.  Congress  referred 
to  automobile  transporters  as  an 
example  of  specialized  equipment,  but 
did  not  define  any  specific  type  of 
vehicle.  Since  many  of  the  qwdal 
equipment  considerations.  Le..  overhang, 
tie-doivns.  cargo  carrying  power  unit 
etc.,  are  common  to  several  types  of 
auto  transporter  vehicles,  a  generic 
definition  was  developed.  If  a  vehicle  or 
combination  Was  designed  (or  modified 
or  built)  and  is  used  specifically  for  the 
transport  of  highway  vehicles  it  is 
considered  to  be  an  auto  transporter. 

However,  the  definition  is  sdf-limiting 
through  the  use  of  the  following  words: 
(1)  "vehicles"  is  used  to  indicate  that  the 
transporting  of  tracks,  vans  and  buses, 
as  well  as  automobiles,  was  included. 


(2)  "highway"  is  used  to  exclude  the 
transportation  of  golf  carts,  boats.  lidii^ 
mowers,  construction  equipment  etc, 
and  (3)  "assembled  (capable  of  being 
driven)"  is  nsed  to  exclude  the 
transportation  of  auto  parts  such  as 
axles,  cabs,  etc^  bnt  not  shipments  of 
essentiaUy  coatplete  vehicles  to 
secondary  manufacturers  for 
modification  or  installation  of  cabs  and 
special  bodies. 

Comments  from  the  indostry  mdicate 
that  the  vehicle  traditionally  referred  to 
as  a  stinger-steered  tractoi^semitrailer 
combination  constitutes  a  substantial 
portion  of  the  auto  transporter 
equipment.  In  this  configuration  the  fifth 
wheel  fs  located  on  a  drop  frame  behind 
and  below  the  drive  axle(s)  of  the  power 
unit,  and  several  vehicles  are  carried 
over  and.  or,  behind  the  power  unit  cab. 
Because  the  fifth  wheel  is  located  so  far 
rearward  and  extends  from  the  rear  of 
the  power  unit,  the  semitrailer  tracks 
more  nearly  the  path  of  the  power  unit 
than  in  a  standard  tractor-semitrailer 
imit. 

It  was  evident  from  several  of  the 
commenters  that  some  were  not  familiar 
with  the  stinger-steered  unit  contained 
in  the  ANPRM  was  very  accurate.  The 
definition  is  therefore  beii^  included  in 
the  proposed  regulations. 

Conventional  Tractor-Semitrailer  Auto 
Transporter 

In  reviewing  the  comments  and  the 
June  5, 1984,  final  rule,  it  was 
determined  that  although  there  were  few 
objections  to  a  65-foot  overall  length 
(exclusive  of  overhang),  this  length  was 
shorter  than  that  of  many  other  STAA 
allowed  tractor-semitrailer 
combinations,  i.e,  22  to  24-foot  tractor 
with  a  46-foot  semitrailer  yielding 
overall  lengths  iDetween  67  and  68  feet 
FHWA  proposes  to  alleviate  this 
situation  by  eliminating  the  overall 
length  requirement  for  the  conventional 
tractor-semitrailer  automobile 
transporters  (fifth  wheel  located  on 
tractor  frame  over  rear  axle(s))  and 
using  the  same  minimum  48-foot 
semitrailer  requirement  as  with  other  ■*■'■ 
tractor  semitrailer  combinations.  In 
addition,  auto  transporters  would  be 
allowed  to  carry  cargo  on  the  power  unit 
via  an  over-cab  rack.  Further,  the  use  of 
longer  dimensioned  auto  transporter 
combinations  which  were  allowed  prior 
to  STAA  (December  1. 1982)  is 
grandfathered.  This  grandfathering  is 
applicable  to  dimensions. 

"Low  Boys" 

The  vehicle  traditionally  referred  to  as 
a  "low-boy"  was  discussed  by  several 
commenters  as  a  special  type  of  auto 
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transporter.  This  vehicle  can  be 
characterized  as  a  drop  neck  flat  bed 
semitrailer  generally  associated  with  the 
transporting  of  heavy  construction 
equipment.  These  specially  modified 
units  are  usually  engaged  in  the 
transport  of  vehicles  to  secondary 
manufacturers  (where  cabs  or  special 
bodies  are  installed]  or  to  transport 
medium/heavy  trucks.  Further,  it  is 
obvious  that  this  equipment  has  been 
built  or  modified  especially  to  transport 
vehicles  and  therefore  qualifies  as  an 
auto  transporter.  Since  the  operational 
characteristics  of  this  combination  are 
similar  to  those  of  other  standard  tractor 
semitrailer  combinations,  the  rule 
proposes  that  the  length  requirements 
applicable  be  the  same  as  for  the 
conventional  tractor  semitrailer  auto 
transporter. 

Stinger-Steered  Tractor-Semitrailer  Auto 
Transporter 

The  numerous  comments  from  the 
industry  referred  to  the  reduced  off- 
tracking  characteristics  of  the  stinger- 
steered  combination  compared  to  the 
conventional  tractor-semitrailer.  This 
characteristic  was  acknowledged  by 
several  of  the  State  commenters.  Otiier 
State  commenters  were  reluctant  to 
agree  to  any  longer  lengths  for  the 
stinger-steered  unit  without  more  study. 
To  assist  in  the  further  evaluation  of  this 
characteristic,  FHWA  had  the 
University  of  Michigan  Transportation 
Research  Institute  develop  off-tracking 
curves  for  several  tractor-semitrailer 
combinations.  These  computer 
generated  curves  showed  that  a  7&-foot 
overall  length  stinger-steered  unit  is  able 
to  track  in  a  manner  at  least  equivalent 
to  that  of  a  conventional  combination 
with  a  48-foot  semitrailer. 

Information  available  does  not 
suggest  any  safety  problems  with  the 
stinger-steered  unit,  which  industry 
notes  makes  up  a  substantial  portion  of 
the  auto  transporter  fleet.  The  braking, 
acceleration,  gradability  and  handling  is 
considered  to  be  equivalent  to  that  of 
other  STAA  vehicles.  Nevertheless 
FHWA  is,  by  contract,  having  the 
jackknife/skidding  potential  of  this 
combination  studied.  Results  of  this 
study  will  be  available  to  consider  along 
with  the  comments  to  this  docket.  Any 
information  that  others  may  have 
regarding  special  or  di^erent  operating 
characteristics  of  this  combination  will 
be  welcome  and  should  be  addressed  to 
this  docket.  While  a  longer  auto 
transporter,  as  with  the  other  longer 
STAA  vehicles,  will  probably  carry 
heavier  average  loads,  the  Federal 
maximum  legal  gross  weight  and  axle 
weight  will  still  apply.  Further,  the 
variabi  ity  in  load  configuration 


provided  on  both  the  power  unit  and  the 
trailer  of  the  stinger-steered  unit  has  the 
potential  for  optimizing  axle  loads 
based  on  the  vehicles  being  hauled. 
Reasonable  access  requirements  for  the 
stinger-steered  combination,  as  for  other 
auto  transporters,  are  not  changed  from 
that  set  out  in  the  Final  Rule  for  other 
STAA  vehicles.  State  and  local  size  and 
weight  laws  govern  beyond  the  Network 
and  the  reasonable  access 
considerations. 

Therefore,  based  on  (1)  the  above 
noted  operating  characteristics,  (2)  the 
earUer  mentioned  safety  record  of  auto 
transporters,  (3)  the  potential 
productivity  increase  (the  industry 
claims  that  this  length  allows  more 
efficient  loading  and  less  enroute 
damage),  and  (4)  the  relatively  small 
number  of  auto  transporters  in  the 
overall  medium/large  truck  fleet  FHWA 
is  proposing  a  75-foot  overall  length, 
exclusive  of  overhang,  for  the  stingei^ 
steered  auto  transporter  combination. 

Overiiang  and  Exclusions 

While  most  commenters  considered  a 
minimum  total  overiiang  of  7  feet  to  be 
both  safe  and  reasonable,  the  industry 
requested  the  flexibility  of  distributing 
the  7  feet  between  the  front  and  rear  as 
best  utilized  for  a  particular  load.  Other 
commenters  voiced  concern  that  the 
front  overhang,  especially  in  conjunction 
with  the  over-cab  rack,  could  interfere 
with  the  driver's  view  of  signs,  signals, 
etc.  We  find  that  the  latter  concerns  are 
valid  and  no  change  will  be  made  to  the 
overhang  provisions  established  in  the 
June  5, 1984  final  rule  (i.e.,  no  State  may 
require  less  than  3  feet  in  the  front  and  4 
feet  in  the  rear). 

Tie-downs  or  load  securing  devices 
usually  extend  beyond  the  over  cab  rack 
and  the  ends  of  the  semitrailer.  These 
devices  are  customarily  considered  to 
be  safety  devices  and  qualify  for 
exclusion  when  making  length 
determinations.  In  some  cases  these 
load  securing  devices  are  combined  with 
a  load  extender  device.  As  set  out  in  the 
June  5,  load  extender  devices  are 
normally  included  when  determining 
lengths.  However,  this  combination 
device  when  used  only  as  a  load 
securing  device  is  to  be  excluded  in 
determining  length. 

Saddlemount  (Drive-Away)  With 
Fullmount 

The  drive-away  operation  is  generally 
used  in  transporting  new  trucks.  In  this 
operation  one  or  more  trucks  is 
connected  to,  and  towed  by,  another 
truck.  While  a  tow  bar  is  sometimes 
used  the  connection  is  usually  made  by 
placing  the  front  axle  of  the  towed 
vehicle  onto  the  frame  of  the  towing 
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vehicle  and  connecting  it  by  way  of  a 
mechanism  known  as  a  saddle.  The 
saddle  functions  much  like  a  fifth  wheel- 
kingpin  connection.  When  two  vehicles 
are  towed  in  this  manner  the 
combination  is  referred  to  as  a 
doublemount.  Three  towed  vehicles 
would  be  a  triplemount.  When,  as  in 
some  cases,  a  smaller  vehicle  is 
mounted  completely  on  the  frame  of  the 
last  of  the  towed  vehicles  it  is  known  as 
a  fullmount 

The  industry  requested  a  mtniminn  75- 
foot  triplemount  length  with  fullmount 
The  States  generally  objected  to  the 
triplemount  (vs.  doublemount)  and 
considered  the  65-foot  minimum  length 
adequate.  We  note  that  the  Bureau  of 
Motor  Carrier  Safety  (BMCS) 
regulations  at  49  CFR  393.71(a)(3) 
require  that  for  triple  saddlemounts, 
"the  towed  vehicles  shall  have  brakes 
acting  on  all  wheels  which  are  in 
contact  with  the  roadway."  This  is  not 
required  for  double  saddlemounts.  It  is 
felt  that  the  proposed  requirement  to 
allow  triplemounts  with  fullmount  of  at 
least  65  feet  in  length  is  a  safe  and 
equitable  balance  considering  the 
number  of  articulation  points,  the 
additional  braking  requirements,  and  the 
earlier  noted  low  accident  rate  of  the 
drive-away  auto  transporter  fleet. 
FHWA  believes  the  States  are  in  a 
better  position  to  determine  whether  a 
longer  length  is  appropriate. 

ReasooaMe  Access 

The  industry  commenters  noted 
consistently  that  without  access  to 
dealerships  and  secondary 
manufacturers,  any  productivity 
increases  with  longer  combinations 
would  be  negated.  Conversely,  a  number 
of  the  States  indicated  that  if  auto 
transporter  lengths  were  increased  over 
that  of  the  other  STAA  vehicles,  they 
might  reevaluate  current  access 
provisions.  Although  many  dealerships 
and  secondary  manufacturers  are 
located  along  arterials  and  major 
collector  roads,  many  are  also  located  in 
highly  developed  and  congested  urban 
areas.  Further,  nothing  in  the  STAA  1982 
guaranteed  "maximum"  load  regardless 
of  destination.  The  proposed  access 
requirement  for  auto  transporters  alloiws 
reasonable  access  to  destination 
equivalent  to  that  allowed  the  48-foot 
semitrailers.  This  is  in  line  with  the 
current  regulations  allowing  the  States 
to  determine  access  provisions  with 
FHWA  oversight 

Those  desiring  to  comment  on  this 
notice  of  proposed  rulemaking  are  asked 
to  submit  their  views  in  writing. 
Comments  will  be  available  for  public 
inspection  both  before  and  after  the 
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closiiig  date  at  the  above  address.  AH 
comments  received  prior  to  ^  conunent 
closing  period  of  this  notice  will  be 
consideied  before  further  nilemaldng 

action  is  undertaken. 

Regulatory  In|Mcl 

The  FHWA  has  considered  the 
in^Mcts  of  this  proposal  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
E.0. 12291  and  not  a  significant 
rulemaking  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT).  These 
determinations  by  the  agency  are  based 
on  the  nature  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  proposes  to  technically 
amend  the  June  5  final  rule,  clarifying 
and  further  defining  certain  issues 
contained  therein.  The  impacts  of  the 
provisions  addressed  in  the  proposed 
rulemaking  do  not  differ  in  substance 
bom  those  fully  considered  in  the 
original  impact  statement  accompanying 
the  June  5  rule.  Auto  transporters  make 
up  a  smaO  segment  of  the  total  medium- 
heavy  truck  population  (approximately 
13,000  vehicles  out  of  a  total  medium- 
heavy  thick  population  of  over  2 
million).  The  stinger-steered  units 
constitute  an  even  smaller  percentage. 
Productivity  gains,  although 
insignificant  in  the  total  picture,  could 
be  considerable  for  this  minor 
constituency,  but  cannot  be  quanitified 
on  the  basis  of  available  data.  Safety 
considerations  have  been  addressed  in 
the  above  preamble.  The  Regulatory 
Impact  Analysis  prepared  for  the  Juna  5 
ruleauking  is  available  for  inspection  in 
the  headquarters  office  of  FHWA,  400 
Seventh  Street.  SW..  Washington.  DC 

For  the  same  reasons  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
FHWA  hereby  certifies  that  diis  action 
will  not  have  a  significant  economic 
impact  cm  a  substantial  number  of  small 
entities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Ptanning  and  Constructioo.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Part  658 

Grants  programs-transportation. 
Highways  and  roads.  Motor  carrier-size 
and  weight  • 


Issued  on:  November  19, 198S. 

L.P.  LSBMB, 

Deputy  AdmmistTatar.  FedkmJ  Highway 
Adminietntion. 

PART  658-TRUCK  SIZE  AND  WEIGHT; 
ROUTE  DESIQNATI0M-4.ENGTH, 
WIDTH  AND  WEIGHT  UMTATIONS 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  Chapter  1  of 
Title  23,  Code  of  Federal  Regulations,  by 
amending  Part  658  as  set  forth  below. 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees.  133,  411.  412.  413,  and  416 
of  Pub.  L  97-424,  96  Stat  2097  (23  U.S.C.  127; 
49  U.S.C.  2311,  2313;  40  U.S.C.  App.  2316).  as 
amended  by  Pub.  L  98-17. 97  Stat  SO,  and 
Pub.  L  96-554. 98  SUt  2829;  23  U.S.C.  315; 
and  49  CFR  1.48. 

2.  Section  65a5  is  amended  by  adding 
para^-aphs  (t)  and  (m)  as  fc^ows: 

9658.5    Dafinitkxis. 


(1)  Automobile  Transporters — Any 
vehicle  or  combination  designed  and 
used  exclusively  for  the  transport  of 
assembled  (capable  of  being  drivoi) 
hi^way  vehicles. 

(m)  Stinger-steered  Automobile 
Transporter — A  truck-tractor  semi- 
trailer combination  wherein  the  fifth 
wheel  is  located  on  a  drop  frame  located 
behind  and  below  the  drive  axle  of  the 
power  unit  In  thia  configuration 
vehicles  are  carried  behind  or  both 
behind  and  above  the  cab  of  the  power 
unit  as  well  as  on  the  semi-trailer. 

3.  Section  658.13  is  ammded  by 
revising  paragraphs  (d)(lj,  (d)(3),  and  (e) 
to  read  as  follows: 

§658.13    Length. 


(d)  Specialized  Equipment — 
Automobile  Transporters.  (1) 
Automobile  transporters  are  considered 
to  be  specialized  equipment  In  addition 
to  the  provisions  of  paragraphs  (b)  (1) 
and  (3)  of  this  section,  automobile 
transporters  may  carry  vehicles  on  an 
overhead  rack  on  the  power  unit  No 
State  shall  impose  an  overall  length 
limitation  for  a  stinger-steered  auto 
transporter  of  less  than  75  feet  Vehicles 
with  longer  dimensions  than  those 
provided  for  in  paragraphs  (a),  (b),  and 
(c)  of  this  section  legally  operating  on 
December  1, 1982.  are  grandfathered  and 
continued  operation  of  all  vehicles  with 
such  dimensions  must  be  allowed. 

(3)  Drive-away  saddlemount  and 
fullmount  mechanisms  are  considered  as 


specialized  equipment.  No  State  shall 
impose  an  overall  length  Hntit  of  less 
than  65  feet  on  saddlemount  and 
fullmount  combinations.  Triple 
saddlemount  combinations  shall  be 
allowed  when  confonning  to  the  65-foot 
length  Kmit  and  the  applicable  BMCS 
safety  regulations  at  49  CITR  393.71. 

(e)  The  length  limitations  described  in 
this  section  shall  not  include  tie  downs 
or  the  length-exclusive  devices  defined 
in  S  6S8.5(e)  or  which  the  Secretary  of 
Transportation  may  interpret  as 
necessary  for  safe  and  efficient 
operation  of  commercial  motor  vehicles, 
except  that  no  excluded  device  shall  be 
used  for  carrying  cargo. 
***** 

[FR  Doc  85-.2a04e  Filed  11-22-85;  8:45  am] 
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Coast  Guard 

33  CFR  Part  165 

[COTP  San  Diaso  Regulation  85-11] 

Security  Zona  Regulations;  San  Diago 
Bay,  CA,  Pacific  Ocean 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  establish  a  security  zone  at  Naval  Air 
Station  North  Island,  San  Diego, 
California,  consisting  of  the  water  area 
within  100  feet  (30  meters)  of  Bravo  Pier. 
This  action  is  taken  at  the  request  of  the 
United  States  Navy  and  is  needed  to 
safeguard  U.S.  Naval  vessels  and 
property  ftom  sabotage  or  other 
subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Commanding  Officer,  Naval  Air  Station 
North  Island  or  the  Captain  of  the  Port. 
DATE:  Conunents  on  this  regulation  must 
be  received  on  or  before  January  9, 1986. 
ADDRESS:  Comm«its  should  be  mailed 
to  U.S.  Coast  Guard  Captain  of  the  Port 
2710  N.  Harbor  Drive,  San  Diego.  CA 
92101-1064.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address.  Normal  office 
hours  are  8:30  AM  through  4:00  PM 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  RMTHER  INFORMATION  CONTACT: 
LCDR  Steven  P.  Mojonnier,  USCG,  C/O 
U.S.  Coast  Guard  Captain  of  the  Port. 
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2710  N.  Harbor  Drive,  San  Diego.  CA 
92101-1064.  telephone  (618)  2e»-686a 


Interested  peraons  are  invited  to 
participate  in  thie  rulemaking  by 
•ubntitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(COTP  San  Diego  Docket  85-11)  and  the 
specific  section  of  the  proposal  to  which 
their  comments  apply,  and  give  reasons 
for  each  comment  Receipts  of 
comments  will  be  acknowledged  if  a 
stamped,  self-addressed  postcard  or 
envelope  is  enclosed. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  fmal  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
Steven  P.  Mojonnier,  project  officer  for 
the  Captain  of  the  Port,  and  LT  Joseph  R. 
McFaul.  project  attorney.  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Proposad  Regulation 

Hie  Commandhig  Officer,  Naval  Air 
Station  North  Island,  has  requested  that 
Captain  of  the  Port,  San  Diego, 
California  establish  a  security  zone  at 
Naval  Air  Station  North  Island  Bravo 
Pier.  This  request  was  made  to  improve 
security  at  that  location  and  to  prevent 
vessels  or  persons  from  approaching 
Bravo  Pier  closer  than  100  feet  (30 
meters]  during  ammunition  handling 
operations.  The  Captain  of  tiie  Port 
concurs  with  the  need  for  this  security 
zone.  The  security  zone  is  needed  to 
protect  persons  and  property  from 
sabotage  or  other  subversive  acts, 
accidents,  criminal  actions,  or  other 
causes  of  a  similar  nature,  and  to  secure 
the  interests  of  the  United  States.  The 
Captain  of  tiie  Port  has  designated  die 
Commanding  Officer,  Naval  Air  Station 
North  Island,  to  permit  entry  into  this 
security  zone. 

Economic  Assessment  and  CertifiGation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-signiflcant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 26 
February  1979).  The  economic  impact  of 
this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 


is  unnecessary.  The  area  within  the  zone 
is  a  very  small  area  outside  all  faurways 
and  shipping  channels.  The  only  vessels 
normally  using  these  waters  are  U.S. 
Naval  vessels.  There  will  be  no  effect  on 
routine  navigation. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  S3  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures,  Vessels, 
Waterwayi. 

PART  165-(AMENDED] 
Propoeed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Tide  33.  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  1231: 50 
U.&C  191: 49  CTR  1.46  and  33  CFR  1.05-l(g), 
6.04-1, 6.04-6.  and  33  CFR  160.5. 

2.  In  Part  165,  a  new  f  165.1106  is 
added,  to  read  as  follows: 

{168.1106    Security  Zone:  Swi  Diego  Bay, 
CalHornta. 

(a)  Location:  The  following  area  is  a 
security  zone:  The  water  area  adjacent 
to  Naval  Air  Station  North  Island, 
Coronado,  California,  and  within  100 
feet  (30  meters)  of  Bravo  Pier,  bounded 
by  the  following  points: 

(1)  Latitiide  32*41'5X.3"  N,  longihide 
117*13'34.0"  W; 

(2)  Utitude  32*41'51.3"  N,  longihide 
117*13'38.5"  W; 

(3)  Latihide  32*41'45.8"  N,  longihide 
Iiri3'3a5"  W;  and 

(4)  Latihide  32*41'45.8"  N,  longihide 
lin3'35.0"  W. 

(b)  Regulations:  In  accordance  with 
the  general  regulations  in  165.33  of  this 
Part,  entry  into  the  area  of  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Commanding 
Officer,  Naval  Air  Station  North  Island. 
Section  165.33  also  contains  othei 
general  requirements. 

Dated:  November  14, 1985. 
E.A.  HamiM. 

Commander,  U3.  Coast  Guard,  Captain  of  the 

Port,  San  Diego,  California. 

[FR  Doc  85-28043  Filed  11-22-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMNtn  Cw#  rinnncing  Adminictrallon 

42  CFR  Part  405 

[BERC-2S0-P1 

Modtcaf  Program;  Homo  H— Wh 
Aganctos;  Financial  Sacurtty 
ne<|uiieiiiaim 

AOENCV:  Health  Care  Financing 
Administration  (HGFA),  HHS. 
ACTION:  Proposed  rule. 

•UMMARV:  These  proposed  regulations 
would  implement  sections  930  (n)  and 
(p)  of  the  Omnibus  Reconciliation  Act  of 
1960  (Pub.  L  96-499).  Section  930(n) 
authorizes  the  Secretary  to  require  home 
health  agencies  (HHAs)  participating  in 
Medicare  to  meet  conditions,  including 
bonding  or  establishment  of  escrow 
accounts,  to  ensure  the  financial 
security  of  the  Medicare  trust  fund. 
Section  930(p)  excludes  from  Medicare 
reimbnrsement  any  costs  incurred  by  an 
HHA  in  connection  with  bonding  or 
establishing  an  escrow  accoimt  It  also 
excludes  interest  payments  made  by  an 
HHA  that  are  charged  on  amoimts 
borrowed  to  repay  Medicare 
overpayments.  The  intent  of  these 
additional  requirements  is  to  assure  the 
availability  of  funds  to  repay 
overpayments,  and  thereby  ensure  the 
financial  security  of  the  Medicare 
program. 

DATE  To  ensure  consideration, 
comments  should  be  received  by 
January  24, 1985. 

AOOMCSS:  Address  comments  in  writing 
to:  Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Attention:  BERC-250-4», 
P.O.  Box  28676.  Baltimore,  Maryland 
21207. 

Comments  will  be  avaUable  for  public 
inspection  Monday  through  Friday,  from 
8:30  a.m.  to  5:00  p.m.,  beginning 
approximately  3  weeks  after  publication 
in  Room  309-G  of  the  Department's 
office  at  the  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
S.W.,  Washington,  D.C  20201,  (202)  245- 
7890 

Please  address  a  copy  of  any 
comments  that  address  information 
collection  requirements  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Room  3208,  New  Executive  Office 
Building,  Washington.  D.C.  20503. 
Attention:  Desk  Officer  for  HHS. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G,  Hubert  H. 
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Humphrey  Building,  200  Independence 
Ave..  SW..  Washington.  D.C.  or  to  Room 
132.  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore. 
Maryland. 

TOR  FURTNEll  INTOmiATION  CONTACR 

Mr.  Ward  Pleines.  (301)  597-6593. 
SUPPLEMBITARV  INTOftMA-nON: 

I.  Background 

Home  health  services  are  provided  to 
the  elderly  and  disabled  under 
Medicare.  They  include  an  array  of 
services  such  as  professional  nursing 
care,  physical  and  occupational  therapy, 
speech  pathology,  medical  social 
services,  home  health  aide  services,  and 
medical  supplies  and  equipment.  These 
services  are  delivered  singly,  or  in 
combination,  to  aid  in  the  recovery  from 
an  acute  illness  or  to  improved  a 
patient's  health  status. 

The  Medicare  statute  limits 
reimbursement  for  home  health  services 
to  providers  of  services  who  have 
qualified  for  a  Medicare  provider 
agreement  as  a  home  health  agency 
(HHA).  HHAs  must  meet  all  State  and 
local  licensure  requirements  as  well  as 
the  Medicare  conditions  of  participation. 
Currently,  there  are  about  4,050  HHAs 
participating  in  the  Medicare  program 
and  approximately  350  new  HHAs  enter 
the  Medicare  program  each  year.  The 
majority  of  HHAs  are  visting  nurse 
associations,  other  charitable 
organizations,  and  State  and  local  public 
health  departments,  which  had  been 
providing  home  health  services  to  the 
public  before  the  enactment  of  Medicare 
in  1965. 

With  the  provision  of  Medicare 
Hnancing  for  these  services,  several  new 
types  of  providers  entered  the  home 
health  services  field.  These  new 
providers  include  private  nonprofit 
agencies  that  are  organized  and 
operated  by  individuals,  but  which  have 
achieved  and  maintained  a  tax-exempt 
status;  and  proprietary  agencies 
agencies  that  are  privately  owned, 
profit-making  agencies. 

The  home  health  program  has  grown 
rapidly  since  the  inception  of  the 
Medicare  program  in  1964.  In  addition  to 
the  influx  of  these  new  providers  into 
the  program,  both  the  utilization  of  home 
health  services  and  the  resultant 
expenditures  for  HHA  services  have 
been  rising  rapidly.  Between  1977  and 
1984.  there  was  a  260  percent  increase  in 
the  number  of  Medicare  patients  served 
(.5  million  persons  received  home  health 
services  in  1977  as  compared  to  1.3 
million  in  1984).  During  these  same  fiscal 
years,  we  estimate  that  total 
expenditures  for  home  health  services 
have  increased  over  430  percent  ($1.9 


billion  in  FY  84  as  compared  to  $441 
million  in  FY  77). 

A.  Reimbursement  of  Home  Health 
Agencies 

Currently,  under  the  Act.  most 
providers  furnishing  health  care  services 
to  Medicare  beneficiaries,  including 
HHAs,  are  paid  on  the  basis  of  the 
lesser  of  the  reasonable  cost  or  the 
customary  charges  for  those  services. 
(Exception:  Effective  October  1. 1983. 
under  the  Social  Security  Amendments 
of  1963,  payment  to  most  hospitals  for 
Part  A  inpatient  operating  costs  wiU  be 
based  on  a  prospectively  determined 
amount  on  a  per  discharge  basis.)  Since 
virtually  all  providers'  charges  exceed 
their  costs,  the  discussion  below  refers 
to  cost  reimbursement.  Section  1815(a) 
of  the  Act  requires  that  interim 
payments  for  furnished  services  be 
made  at  such  time,  or  times,  as  the 
Secretary  believes  appropriate,  but  not 
less  often  than  monthly. 

HCFA  uses  two  methods  to  make 
interim  payments  to  providers 
throughout  the  year.  These  are  based  on 
estimates  of  the  reasonable  cost  of 
services  to  be  furnished  to  beneficiaries 
during  the  year.  Using  the  first  method, 
the  payments  are  determined  by  relating 
the  estimated  reimbursement  to 
Medicare  utilization  as  reflected  by 
charges  on  submitted  bills.  As  such, 
payments  are  made  after  the  provider 
bills  the  program  for  services  furnished 
to  beneficiaries  and  the  payment 
amount  is  related  to  the  specific  bills. 
Alternatively,  a  qualifying  provider  may 
receive  its  interim  paynlents  under  the 
periodic  interim  payments  (PIP)  method. 
Under  PIP.  interim  payments  are  not 
based  on  actual  bills  submitted,  but  are 
based  on  estimated  annual  costs 
attributable  to  th§  estimated  Medicare 
utilization  of  the  provider.  Equal 
payments  are  made  to  the  provider  on  a 
regular  basis  without  regard  to 
submitted  bills.  PIP  offers  a  provider  the 
advantage  of  a  predictable  level  cash 
flow  rather  than  payments  that  vary 
with  actual  fluctuations  in  the  volume  of 
services  furnished.  Adjustments  are 
made  at  the  end  of  the  cost  reporting 
period  to  reflect  the  actual  amount  due 
to  an  HHA  based  on  its  cost  report,  at 
which  time  any  underpayments  or 
overpayments  for  the  period  are 
corrected. 

Any  excess  interim  payment  amount 
over  actual  costs,  as  determined  by  the 
Medicare  fiscal  intermediary,  is  an 
overpayment.  Overpayments  may  occur 
for  a  variety  of  reasons,  including:  (1) 
The  rates  on  which  interim  payments 
were  based  were  calculated  incorrectly 
or  were  based  on  inaccurate  estimates 
of  costs  or  utilization  data;  (a)  the 


intermediary  retroactively  denies 
payment  for  services  furnished  to 
beneficiaries  by  the  agency  during  the 
reporting  period  (payment  may  be 
denied  because  the  beneficiary  is  found 
not  entitled  to  the  benefits,  the  services 
are  not  covered  imder  Medicare,  or  for 
various  other  reasons);  or  (3)  the 
intermediary,  or  for  various  other 
reasons);  or  (3)  the  intermediary  denies 
payment  for  excessive  or  unnecessary 
costs  found  during  the  course  of  an 
audit.  An  existing  overpayment  is 
shown  on  the  "Notice  of  Amount  of 
Program  Reimbursement"  sent  by  the 
intermediary  to  the  HHA  at  the  time  the 
intermediary  makes  final  settlement  on 
the  HHA's  cost  report. 

Since  HHAs  are  generally  established 
with  very  little  capital  investment  and 
have  little  or  no  equity,  an  HHA 
overpaid  by  Medicare  may  have  no 
financial  resources  available  to  repay 
the  program.  (See  discussion  of 
Congressional  intent  in  House  Budget 
Committee  Report.  H.R.  Rep.  No.  96- 
1167  (96th  Cong.  1st  Sess.  (1980)  352.  353. 
369,  370).)  For  example,  in  the  case  of  an 
HHA  which  serves  only  Medicare 
beneficiaries,  there  may  be  no  other 
source  of  income  to  use  for  this  purpose. 
In  the  past,  such  an  HHA  has  been 
allowed  to  borrow  funds  to  repay  the 
overpayment,  and  Medicare  has 
reimbursed  the  HHA  for  its  share  of  the 
costs  related  to  the  loan.  Clearly,  itis 
not  in  thrbest  interests  of  the  program 
to  totally,  or  almost  totally,  finance  a 
loan  to  repay  itself.  (As  of  December  31. 
1983.  there  were  232  HHAs  with 
outstanding  overpayments  in  the 
amount  of  $6,576,959.) 

B.  Development  of  Legislation 

Beginning  m  1975,  surveys, 
investigations,  and  hearings  into  the 
problems  with  furnishing  home  health 
services  have  highlighted  the  existence 
of  many  major  problems  with  the 
program.  Among  the  major  investigative 
activities  were  hearings  on  Medicare 
and  Medicaid  in  1975,  an  investigation 
by  Senator  Lawton  Chiles' 
Subcommittee  on  Federal  Spending 
Practices,  and  various  Departmental 
audits.  Senator  Chiles'  Subcommittee 
issued  a  report  in  August  1976 
recommending,  among  other  things,  that 
bonding  be  required  for  private  non- 
profit HHAs  and  that  25  percent  of  an 
HHA's  paients  be  non-Medicare 
eligibles.  Most  of  the  other  hearings  and 
investigations  conducted  during  the  late 
19708  found  that  many  of  the  problems 
with  the  delivery  and  reimbursement  for 
home  health  services  centered  around 
the  proprietary  and  individually 
operated  non-profit  HHAs. 
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Congress  was  concerned  that 
providers,  particularly  providers  with 
high  Medicare  utilization,  would  not 
have  sufficient  means  to  repay 
overpayments,  this  concern  focused 
primarily  on  the  problem  of - 
overpayments,  and  the  interest  charges 
reimbursed  by  the  program  when  the 
agency  borrowed  funds  to  repay  the 
overpayment  Thus.  Congress  enacted 
section  930(n)  of  Public  Law  96-499.  the 
Omnibus  Reconciliation  Act  of  1980, 
which  added  section  186l(o)(7)  to  the 
Act  (42  U.S.C.  1395x(o)(7)).  That  secUon 
provides  the  Secretary  with  authority  to 
establish  such  additional  requirements 
(including  bonding  and  the 
establishment  of  escrow  accounts)  for 
HHAs  as  necessary  for  the  financial 
security  of  the  Medicare  prograni.  It 
empowers  the  Secretary  to  determine 
which  HHAs  should  be  subject  to  the 
requirements  and  the  conditions  to  be 
met,  such  as  the  amount  of  the  bond  or 
escrow  account 

In  addition,  section  930(p]  of  Pub.  L 
96-499.  which  added  section 
1861(v)(l)(H)  to  the  Act  (42  U.S.C. 
1395x(v)(l)(H]).  provides  that  Medicare 
will  not  recognize  as  allowable  costs,  for 
reimbursement  purposes,  any  costs  that 
are  incurred  in  connection  with  meeting 
the  bonding  requirement  or  establishing 
an  escrow  account  For  HHAs 
determined  to  be  subject  to  the  financial 
secuirity  requirements  imposed  by  the 
Secretaiy  under  section  1861(o)(7). 
Medicare  will  not  recognize,  as 
allowable  costs,  any  costs  attributable 
to  interest  charged  an  HHA  in 
connection  with  amounts  borrowed  for 
the  purpose  of  repaying  overpayments. 
However,  the  statute  does  permit  the 
Secretary  to  recognize  such  interest 
costs  as  allowable  if  the  HHA  acted  in 
good  faith  in  borrowing  amounts  to 
repay  overpayments.  We  have  decided 
not  to  include  a  good  faith  exception 
provision  in  these  proposed  regulations. 
Because  we  have  recently  issued 
separate  regulations  implementing 
section  117  of  Pub.  L  97-248  (the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982)  which  excludes  interest  costs  on 
funds  borrowed  to  repay  overpayments 
for  all  providers  (see  47  FR  54811),  we 
believe  that  the  need  to  apply  a  good 
faith  exception  has  been  obviated. 

The  policies  we  propose  to  follow  in 
implementing  the  legislation  are 
explained  in  section  II.  B.  2.  below. 

II.  Provisions  of  the  Regulations 

A.  Conditions  Relating  to  Financial 
Security  Requirements 

These  regulations  would  implement 
sections  930(n)  and  (p)  by  specifying 
both  the  conditions  relating  to  fmancial 


security  requirements,  incuding  HHAs 
affected,  procedures,  amounts,  and 
similar  requirements,  and  the  provisions 
for  excluding  the  stated  costs  firom 
reimbursement  A  detailed  description 
of  the  requirements  and  our  basis  for  the 
pertinent  policies  are  set  forth  below. 

1.  Options  Considered 

In  order  to  participate  as  an  HHA  in 
the  program,  a  facility  must  meet  all  the 
requirements  of  section  1861(o)  of  the 
Act  which  defines  a  home  heaJth 
agency.  These  requirements  are  set  forth 
in  the  regulations  as  conditions  of 
participation  for  HHAs,  42  CFR  Part  405, 
Subpart  L  As  explained  in  section  II.  B. 
of  this  preamble,  the  new  section 
1861(o)(7)  of  the  Act  provides  for 
imposition  of  financial  security 
requirements.  Therefore,  we  propose  to 
amend  the  regulations  in  Subpart  L  by 
adding  a  new  i  405.1231  entitled 
"Conditions  of  Participation:  Financial 
Security  Requirements".  It  should  be 
noted  that  a  subunit  of  an  HHA,  as 
defined  in  42  CFR  405.1202(w).  must 
meet  the  conditions  of  participation 
independent  of  its  parent  agency.  Thus, 
these  requirements  would  be  applied  to 
the  parent  agency  and  the  subunit 
separately. 

In  deciding  which  HHAs  should  be 
subject  to  these  requirements,  we 
considered  several  options  in  an  attempt 
to  achieve  a  balance  between  adequate 
protection  of  the  program  against 
financial  risk,  and  equitable  treatment 
of  HHAs  (including  avoidance  of 
unnecessary  strict  requirements).  We 
have  concluded  that  some  form  of 
financial  security  requirement  should  be 
applied  to  HHAs  entering  the  program, 
to  HHAs  already  participating  that  have 
had  substantial  Medicare  overpayments 
and  to  HHAs  already  participating  that 
have  high  Medicare  utilization.  (For  a 
discussion  of  the  time  period  for  which 
HHAs  will  be  subject  to  the  financial 
security  requirements,  see  section  II.  A. 
5.).  The  options  we  considered  cmd  our 
reasons  for  the  selected  policy  are  as 
follows: 

•  We  considered  using  HHA 
characteristics,  such  as  number  of  years 
in  the  program,  size,  type  of  ownership, 
urban  or  nural  setting  or  type  of  facility, 
to  predict  which  HHAs  are  more  likely 
to  incur  sizeable  overpayments,  as 
opposed  to  taking  an  approach  based 
solely  on  financial  history.  Statistical 
evaluation  of  the  factors,  however, 
showed  that  the  presence  or  absence  of 
any  of  them  could  not  be  used  reliably 
to  predict  the  incidence  of  overpajrments 
in  the  fiiture. 

•  We  considered  increasing  the 
frequency  of  intermediary  reviews  of    . 
designated  high  risk  agencies'  interim 


rate  payments  as  an  alternative  to 
imposing  financial  security  requirements 
on  the  agendes  themselves.  It  was 
thought  that  iiKire  frequent  reviews  of 
interim  rate  payments  would  facilitate 
eariy  detection  of  lower  than  projected 
utilizaticm  or  overestimated  costs  and 
enable  the  minimization  or  avoidance  of 
overpayments.  However,  this  option 
was  rejected  because  it  misplaces 
responsibility  for  the  accurate  recording 
and  reporting  of  costs  with  the 
intermediary  instead  of  the  provider. 
We  believe  this  approach  is  uiu«ali8tic 
since  only  the  provider  has  continuous 
and  immediate  access  to  the  pertinent 
cost  and  utilization  data  reqi^red  to 
determine  the  appropriateness  of  interim 
payment  rates.  We  also  believe  that 
providers  will  be  more  carefiil  in 
avoiding  overpayments  so  as  not  to  be 
required  to  maintain  a  bond  or  escrow 
account  on  an  ongoing  basis. 

•  We  considered  requiring  all 
agencies  to  secure  bonds  or  escrow 
accounts.  However,  data  showed  that 
all  HHAs  do  not  incur  ov«payments, 
and  Congress  made  it  clear  that  they 
were  concerned  not  with  all  HHAs,  but 
with  those  representing  a  poor  risk.  It 
therefore,  seems  incumbent  on  us  to 
attempt  to  identify  those  poor  risk 
HHAs,  and  impose  the  requirements 
only  on  them.  Moreover,  we  do  not  wish 
to  impose  unnecessary  financial 
restrictions  on  agencies  with  no  history 
of  overpayments  without  having  some 
other  basis  for  considering  them  likely 
to  become  a  risk. 

•  We  considered  imposing  the 
requirements  only  on  HHAs  that  were 
applying  for  participation  in  the 
Medicare  program,  because  imposing 
the  additional  costs  of  the  financial 
security  requirements  on  established 
HHAs  could  interrupt  care  being 
provided  to  Medicare  beneficiaries  by 
restricting  their  cash  flow.  However,  the 
intent  of  the  new  statutory  provision  is 
to  safeguard  the  Medicare  trust  fund. 
The  provision  will  furnish  an  incentive 
for  HHAs  to  exercise  care  in  avoiding 
overpayments.  Limiting  the 
requirements  to  HHAs  applying  for 
participation  in  the  program  would 
cleariy  not  protect  the  program  and 
achieve  the  goal  Congress  expressed 
since  some  established  HHAs  also  incur 
overpayments. 

2.  Proposed  Requirements 

a.  Description  of  requirements.  After 
considering  the  options  described 
above,  we  decided  to  propose  the 
following  financial  security 
requirements: 

(1)  HHAs  with  less  than  three  settled 
cost  reporting  periods  of  participation. 
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All  HHAs  that  are  applying  for 
participation  in  the  program  (including 
newly  acquired  HHAs  when  changes  of 
ownership  occur)  and  HHAs  that  have 
not  had  three  settled  cost  reporting 
periods  under  the  program  would  need 
to  obtain  a  bond  or  establish  an  escrow 
account  (see  discussion  in  sections  II.  A. 
3.  and  4.,  respectively,  for  descriptions 
of  what  constitutes  a  bond  and  an 
escrow  account). 

Any  HHA  applying  for  participation 
in  the  program  that  has  not  received 
final  approval  for  participation  before 
the  effective  date  of  these  regulations 
would  not  be  approved  until  the 
pertinent  requirement  (i.e..  bond  or 
escrow  account)  is  met. 

(2)  Participating  HHAs  with 
significant  overpayments.  HHAs  that 
have  had  a  signiRcant  overpayment 
within  the  previous  3  settled  cost 
reporting  periods  and  have  not  made 
repayment  within  30  days  of  receipt  of 
the  Notice  of  Amount  of  Program 
Reimbursement  without  borrowing 
funds  to  do  so.  would  have  to  obtain  a 

.  bond  or  establish  an  escrow  account.  If 
the  HHA  cannot  do  so.  HCFA  would 
initiate  proceedings  to  terminate  the 
HHA's  participation. 

A  significant  overpayment  is  one  that 
equals  or  exceeds  15  percent  of  the  total 
Medicare  reimbursable  costs  for  any 
one  settled  cost  reporting  period.  We 
derived  this  15  percent  figure  after 
reviewing  available  HHA  overpayment 
data.  However,  if  after  review  of  more 
current  overpayment  data,  we  determine 
that  an  adjustment  of  this  amount  is 
warranted,  we  may  do  so  in  the  final 
rule. 

(3)  Participating  HHAs  with  high 
Medicare  utilization.  HHAs  with  a 
Medicare  utilization  rate  of  85  percent  or 
higher  (85  percent  or  more  of  visits 
provided)  would  be  required  to  obtain  a 
bond  or  establish  an  escrow  account  or 
demonstrate  that  they  do  not  represent  a 
sufficient  financial  risk  to  require  a  bond 
or  escrow  account.  A  high  utilization 
agency  could  satisfy  the  financial 
security  requirements  by  demonstrating 
that  it  did  not  have  an  overpayment  of 
the  size  we  are  considering  to  be 
significant  in  the  periods  in  question,  or. 
if  it  did  have  such  an  overpayment,  by 
documenting  that  it  did  not  borrow 
funds  to  repay  the  overpayment,  and 
that  it  repaid  the  overpayment  within  30 
days.  Nevertheless,  as  a  separate 
financial  security  requirement,  all  high 
utilization  HHAs  would  also  have  to 
agree  to  disclose  separately  any 
borrowing  of  funds  in  order  to  repay 
Medicare  overpayments  in  future 
periods. 

(4)  Participating  HHAs  required  to 
obtain  a  bond  or  establish  an  escrow 


account.  Participating  HHAs  would 
obtain  a  bond  or  establish  an  escrow 
account  within  ninety  days  of  being 
notified  that  they  are  required  to  do  so. 

b.  Reimbursement  effect  of 
requirements.  For  any  HHA,  even  an 
HHA  not  subject  to  the  financial 
security  requirements,  the  cost  of 
obtaining  a  bond  or  escrow  account 
would  not  be  reimbursed. 

c.  Discussion.  (1)  HHAs  with  less  than 
three  settled  cost  reporting  periods 
under  Medicare.  We  would  apply  the 
bonding  or  escrow  account  requirement 
to  all  newly  participating  HHAs. 
including  all  HHAs  that  have  not  had 
three  cost  reporting  periods  under  the 
program,  because  we  do  not  have  any 
reliable  way  of  predicting  financial 
performance  under  Medicare  to  the 
extent  necessary  to  make  distinctions  as 
to  which  of  these  HHAs  should  or 
should  not  be  subject  to  the 
requirement.  We  recognize  that  this 
requirement  may  discourage  some 
entrepreneurs  from  entering  the 
marketplace.  However,  we  believe  this 
disadvantage  would  be  outweighed  by 
the  benefit  over  time  to  the  program. 
This  requirement  would  simply  either 
set  a  minimum  "untouchable"  capital 
reserve,  or  ensure  the  ability  of  another 
(independent  of  Medicare)  to  indemnify 
the  program  if  an  HHA  is  unable  to 
repay  an  overpajrment  on  its  own.  This 
would  assure  that  the  HHA  is  capable  of 
absorbing  a  certain  amount  of  loss  (e.g., 
denied  costs)  without  becoming 
financially  unstable.  We  think  that 
applying  this  standard  before  an  HHA 
enters  the  program  or  before  an  HHA 
completes  three  settled  cost  reporting 
periods  of  participation  would  reduce 
the  number  of  HHAs  that  subsequently 
go  out  of  business  due  to  their  inability 
to  absorb  losses,  leaving  patients  who 
are  dependent  on  the  HHA's  services 
without  care,  and  leaving  the  Medicare 
program  without  a  source  of  repayment 
of  amounts  due  it. 

However,  we  invite  public  comment 
on  the  question  of  whether  to  apply 
these  financial  security  requirements  to 
all  newly  participating  HHAs  and  to 
HHAs  which  are  currently  participating 
in  Medicare  but  which  have  not  had 
three  settled  cost  reporting  periods.  We 
would  especially  like  to  have  any 
suggested  alternatives  on  how  to  apply 
the  requirements,  or  any  data  that  might 
be  available  that  would  assist  us  in 
determining  which  new  HHAs  would 
represent  a  financial  risk. 

(2)  Participating  HHAs.  As  stated 
above,  the  participating  HHAs  that 
would  be  subject  to  some  form  of 
financial  security  requirement  are  those 
with  significant  overpayments  and  those 
with  high  Medicare  utilization. 


However,  we  recognize  that  the 
relative  risk  presented  by  these  HHAs 
may  very.  Therefore,  we  have 
established  two  different  financial 
security  requirements,  each  of  which  is 
intended  to' assure  that  the  program 
would  be  adequately  protected  from  risk 
of  loss  without  imposing  requirements 
disproportionate  to  that  risk.  We  believe 
that  HHAs  with  a  significant 
overpayment  history  present  a 
demonstrated  significant  risk,  and 
therefore,  should  be  required  to  have  a 
bond  or  escrow  account.  High  utilization 
HHAs  do  not  all  present  this  degree  of 
risk,  and  therefore,  a  lesser  requirement 
may  suffice. 

(i)  High  utilization  HHAs.  The 
legislative  history  indicates  that 
Congress  was  especially  concerned 
about  the  risk  presented  to  the  program 
by  participating  HHAs  with  very  high 
proportions  of  Medicare  patients.  This 
interest  suggests  that  the  percentage  of 
Medicare  utilization  should  be 
considered  in  diciding  whether  or  not  an 
HHA  should  be  subject  to  the  financial 
security  requirements.  However,  we  do 
not  feel  that  this  concern  warrants 
requiring  all  these  HHAs  to  obtain  a 
bond  or  escrow  account,  because 
imposing  the  bonding  and  escrow 
requirements  based  solely  on  utilization 
ignores  an  HHA's  actual  overpayment 
history.  This  means  that  an  HHA  might 
be  required  to  obtain  a  bond  or  escrow 
account  because  of  its  utilization,  even 
though  it  has  never  been  overpaid.  It 
would  also  have  to  maintain  the  bond  or 
escrow  account  until  its  Medicare 
utilization  dropped  below  the  cut-off 
point  (85  percent),  even  if  it  never  incurs 
an  overpayment.  In  light  of  the  number 
of  HHAs  in  the  program  with  high 
utilization,  we  realize  that  such  a 
requirement  to  obtain  a  bond  or 
establish  an  escrow  account  might  prove 
detrimental  to  the  industry  as  a  whole, 
which  in  turn  would  have  an  adverse 
effect  on  Medicare  beneficiaries  access 
to  care. 

Additionally,  the  fact  that  an  HHA 
derives  only  minimal  income  from  non- 
Medicare  sources  does  not  indicate  that 
high  utilization  actually  leads  to 
overpayments.  However,  it  does 
indicate  a  strong  possibility  that  the 
HHA  could  not  repay  an  overpayment 
without  borrowing.  We  have  decided, 
therefore,  that  these  HHAs  should  be 
subject  to  the  financial  security 
requirements,  but  that  those  presenting 
a  lesser  risk  should  be  given  an 
alternative  to  the  bonding  and  escrow 
requirements.  Under  this  alternative, 
high  utilization  HHAs  would  have  to  (1) 
demonstrate  that  they  have  not  incurred 
a  significant  overpayment  during  the 
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period$  in  question  (see  discussion  in 
section  I.  B.  2.  a.  (5)].  or  [2]  if  they  did 
have  such  an  overpayment  they  would 
document  that  they  did  not  borrow 
funds  to  repay  the  overpayment,  and 
that  they  repaid  the  overpayment  within 
30  days.  As  a  separate  requirement  all 
high  utilization  HHAs  would  agree  to 
disclose  separately  any  borrowing  of 
funds  in  order  to  repay  future  Medicare 
overpayments. 

(ii)  HHAs  with  significant 
overpayments.  We  believe  that  HHAs 
with  a  significant  overpayment  history 
present  a  significant  risk  to  the  financial 
security  of  the  program,  and  therefore, 
should  have  a  bond  or  escrow  account 

We  believe  that  applying  the  bonding 
and  escrow  requirements  to  all  HHAs 
(including  high  utilization  HHAs)  with 
significant  overpayments  is  in 
accordance  with  Congressional  intent  in 
protecting  the  program  against  those 
HHAs  representing  the  greater  potential 
financial  risk.  Some  of  these  HHAs  were 
unable  to  repay  their  overpayinents 
promptly,  which  indicates  considerable 
insecurity  in  their  financial  position. 
These  HHAs  also  deprive  the  program 
of  the  use  of  program  funds  during  the 
period  of  repayment. 

As  stated  above,  we  propoise  that  a 
significant  overpayment  is  one  that 
equals  or  exceeds  15  percent  of  the 
HHA's  total  Medicare  reimbursable  cost 
for  the  reporting  period.  We  established 
that  figure  based  on  a  review  of 
overpayment  data  for  existing  HHAs. 
These  data  showed  that  this  level  would 
result  in  the  requirements  being  imposed 
upon  HHAs  that  account  for  almost  half 
of  the  total  overpayment  amounts.  Thus, 
establishing  the  limit  at  this  level  would 
adequately  protect  the  program  fit)m  a 
significant  portion  of  the  loss  due  to 
overpayments. 

Our  data  also  indicated  that  few 
existing  HHAs  actually  exceed  Uiis  level 
(only  about  nine  percent  in  the  period 
we  studied],  and,  therefore,  the  number 
of  HHAs  subject  to  this  requirement 
would  be  as  low  as  possible,  and  would 
still  be  consistent  with  the  intent  of  the 
legislation. 

We  would  require  HHAs  that  have 
had  a  significant  overpayment  in  any 
one  of  the  last  three  cost  reporting 
periods  to  obtain  a  bond  or  establish  an 
escrow  account.  We  believe  that 
considering  significant  overpayments 
occurring  in  any  one  of  the  last  three 
periods  would  be  appropriate  because 
an  accurate  picture  of  an  HHA's 
overpayment  history  could  be  obtained 
only  by  looking  at  several  preceding 
years. 

The  IS  percent  amount  specified 
above  is  relatively  high  in  relation  to  the 
average  overpayment.  We  think  that  an 


overpayment  of  that  percentage  at  any 
time  in  the  recent  past  indicates  a 
degree  of  risk  to  the  Medicare  program 
that  supports  application  of  a  bonding  or 
escrow  requirement  For  the  same 
reason,  we  think  that  whenever  a 
similar  overpayment  occurs  in  the 
future,  an  HHA  should  be  required  to 
obtain  a  bond  or  establish  an  escrow 
account  at  that  point 

3.  Bonding 

The  term  "bond"  is  used  to  refer  to  a 
surety  bond  or  a  guaranty  agreement 

a.  A  surety  bond  is  a  binc^ig 
agreement  between  the  HHA  and  a 
bonding  agency  by  which  the  agency 
agrees  to  indemnify  the  HHA  against 
Medicare  overpayments.  The  bonding 
agency  must  hold  itself  out  to  the  public 
as  providing  bonding  services,  or  may 
be  an  industry  organization  that 
provides  this  service  as  an 
accommodation  to  its  members.  It  must 
also  be  in  compliance  with  State 
licensure  requirements,  as  applicable. 
An  HHA  would  be  considered  to  have 
secured  a  bond  when  it  has  submitted  to 
the  State  survey  agency  (that  is 
responsible  for  determining  whether 
HHAs  meet  the  Medicare  participation 
requirements]  written  confirmation  by 
the  bonding  agency  that  a  bond  has 
been  secured.  The  confirmation  must  (1) 
state  the  amount  of  the  bond  or  letter  of 
credit  (see  following  paragraph):  (2) 
specify  that  payment  will  be  made  only 
to  the  fiscal  intermediary  under  the 
bond  or  letter  of  credit  on  receipt  of  a 
Medicare  overpayment  notice  (a]  Notice 
of  Amount  of  Program  Reimbursement); 
and  (3)  show  the  period  for  which  the 
bond  or  letter  of  credit  v«rill  be  in  effect 
(the  period  must  extend  at  least  to  the 
first  date  on  which  the  HHA  could 
comply  with  the  retention  requirements 
described  in  section  n.  A.  5.).  The 
bonding  agent  must  of  course,  be 
capable  of  performing  on  the  bond. 

A  surety  bond  could  also  consist  of  an 
irrevocable  letter  of  credit  This  would 
be  obtained  by  an  HHA  through  a  bank, 
and  would  provide  a  line  of  credit  that 
HCFA  could  draw  on  directly  in  order  to 
recoup  overpayments.  The  State  survey 
agency  would  review  each  arrangement 
to  assure  that  it  is  acceptable. 

b.  A  guaranty  agreement  is  an 
agreement  by  an  individual  or 
organization  other  than  the  HHA  to  be 
responsible  for  any  overpayment 
incurred  by  an  HHA  in  the  event  it  is 
unable  to  repay  the  program  in  a  timely 
fashion.  The  quaranty  would  be  limited 
to  the  amount  of  surety  bond  that  the 
HHA  would  otherwise  have  to  obtain. 
The  guaranty  agreement  must  be  legally 
binding  on  the  individual  or 
organization. 


Since  the  intent  of  th^  statute  was  to 
provide  protection  to  the  Medicare 
program,  a  guaranty  agreement  will  not 
be  an  acceptable  substitute  for  a  surety 
bond  or  escrow  account  unless  the 
individual  or  organization  is  capable  of 
prompt  performance  on  the  obligation. 
Therefore,  since  there  is  a  financial 
judgment  to  be  made,  a  guaranty 
agreement  would  be  accepted  only  after 
documentation  as  described  below  is 
submitted  to,  and  accepted  by,  the 
HHA's  fiscal  intermediary,  lie 
documentation  would  then  be 
forwarded  to  the  State  survey  agency  by 
the  intermediary.  If  the  documentation  is 
not  submitted  by  the  HHA,  or  is  found 
by  the  fiscal  intermediary  to  be 
insufficient  evidence  of  the  guarantor's 
ability  to  perform  on  the  obligation,  the 
HHA  would  be  required  to  obtain  a 
surety  bond  or  estabUsh  an  escrow 
account  in  order  to  comply  with  the 
requirements.  The  guaranty  agreement 
must  contain  the  same  information  as 
the  confirmation  of  surety  bond 
discussed  above. 

The  natiu«  of  the  financial 
docimientation  should  be  in  keeping 
with  the  size  and  complexity  of  the 
guarantor.  Thus,  an  individual  would 
not  be  expected  to  provide  detailed 
audited  financial  statements,  but  a  large 
corporation  with  publicly  traded  stock 
would.  However,  an  individual  would  be 
required  to  submit  documentation 
sufficient  to  assure  an  ability  to  perform. 

Assets  and  revenue  belonging  to  or 
being  produced  by  the  HHA  must  be 
separately  identified,  to  determine  the 
guarantor's  financial  position 
independent  of  the  HHA.  A  guarantor 
whose  revenue  is  almost  totally  derived 
from  an  HHA's  operation  would  not  be 
in  any  better  position  to  repay  an 
overpayment  than  the  HHA  itself.  An 
HHA  could  not  be  its  own  guarantor 
because  this  would  not  provide  any 
additional  protection  to  the  program. 
Since  HHAs  are  already  legally  bound 
to  repay  Medicare  overpayments,  such  a 
guaranty  would  be  a  repetition  of  a  pre- 
existing legal  duty. 

4.  Escrow  account  with  lending 
institution. 

An  escrow  account  is  a  sum  of  money 
belonging  to  an  HHA  that  is  on  deposit 
in,  and  under  the  control  of,  a  bank  or 
lending  institution.  An  HHA  would  be 
considered  to  have  an  escrow  account 
when  the  HHA  has  submitted  to  the 
State  survey  agency  written 
confirmation  from  the  institution  holding 
the  escrow.  The  confirmation  must  state 
(1)  the  amount  of  money  in  escrow;  (2) 
the  time  period  for  which  the  account 
will  be  established  (this  period  will  be 
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the  same  as  for  a  bond);  (3)  that  the 
HHA  cannot  withdraw  the  money;  and 
(4]  that  the  holding  institution  is 
authorized  to  release  escrow  funds  from 
this  account  only  in  repayment  of 
Medicare  overpayments. 

There  are  situations  in  which  an 
established  HMA  would  face  financitd 
hardship  in  making  a  hunp  sum  deposit 
in  an  escrow  account  In  these  cases,  the 
intermediary  and  HHA  could  negotiate 
an  agreement  under  which  the 
intermediary  would  deposit  a  portion  of 
the  HHA's  interim  payments  directly 
into  an  escrow  account  established  by 
the  HHA.  In  setting  the  amount  of 
payment  to  be  withheld  and  the  period 
over  which  payment  would  be  withheld, 
the  intermediary  would  consider  such 
circumstances  as  existing  withholding  of 
interim  payments  for  other  reasons:  for 
example,  an  overpayment  being  repaid 
that  occurred  before  the  enactment  of 
the  statute.  The  allowable  period  over 
which  payments  could  be  withheld  and 
deposited  into  an  account  would  be 
restricted  to  six  months.  The 
intermediary  would  make  initial 
determinations  regarding  financial 
hardship  when  this  regulation  becomes 
effective,  and,  thereafter,  when  an  HHA 
is  recertified  for  participation  in  the 
program.  Such  a  fmding  may,  for 
example,  be  appropriate  when  an  HHA 
is  repa}ring  an  outstanding  overpayment. 
The  option  of  intermediary  deposits  to 
an  escrow  account  would  be  available 
to  already  participating  HHAs  as  an 
alternative  to  interrupting  existing 
patterns  of  care  when  an  HHA  cannot 
comply  with  the  requirements  in  any 
other  way.  The  option  would  not  be 
available  to  newly  participating  HHAs. 
because  we  beheve  that  funding  an 
escrow  account  in  a  lump  sum 
'  represents  a  minimal  level  of 
capitalization  for  those  HHAs. 

5.  Time  Period  for  Retention  of  Bond  or 
Escrow  Account 

a.  Newly  participating  HHAs  and 
HHAs  with  significant  overpayments. 
Newly  participating  HHAs  that  have  not 
had  three  settled  cost  reporting  periods 
in  the  program  would  be  required  to 
secure  a  bond  or  establish  an  escrow 
account  for  the  uncompleted  portion  of 
the  three  year  period.  Those  HHAs 
applying  for  participation  and  HHAs 
(including  high  utilization  HHAs)  that 
have  incurred  signiflcant  overpayments 
that  are  required  to  secure  a  bond  or 
establish  an  escrow  account  would  be 
required  to  keep  the  bond  or  escrow 
account  until  the  HHA  had  not  incurred 
a  significant  overpayment  (as  evidenced 
by  a  Notice  of  Amount  of  Program 
Reimbursement)  for  three  consecutive 
reporting  periods.  For  example,  if  an 


HHA  incurred  an  overpayment  three 
reporting  periods  before  the  effective 
date  of  these  regulations,  the  HHA 
would  maintain  a  bond  for  one  more 
period  in  which  there  is  no  significant 
overpayment.  Since  the  bonding  or 
escrow  requirement  would  apply,  under 
these  regulations,  only  to  oewly 
participating  agencies  or  those  that  have 
large  overpayments,  we  think  it  is 
essential  for  the  protection  of  the 
Federal  trust  funds  to  require 
compliance  with  the  requirements  for  a 
reasonable  period.  We  believe  three 
reporting  periods  is  sufficient  time  for 
the  HHA  to  demonstrate  that  the 
likelihood  of  future  fineocial  problems  is 
small 

Some  consideration  was  given  to 
requiring  a  shorter  time  period  for 
retention  of  a  bond  or  escrow  account 
for  newly  participating  agencies.  We 
had  considered  imposing  the 
requirements  on  new  agencies  for  a  one- 
year  period.  However,  after  further 
consideration,  we  believe  one  year  or 
even  a  two-year  requirement  would  be 
insuHlcient  experience  upon  which  to 
determine  that  the  Medicare  trust  fund 
is  adequately  protected. 

However,  we  would  appreciate  public 
comments  on  the  question  of  the  amount 
of  time  an  HHA  should  be  required  to 
have  a  bond  or  an  escrow  account. 

b.  High  uL'lization  HHAs. 
Notwithstanding  any  other  provision  of 
the  financial  security  requirements,  a 
high  utilization  HHA  would  continue  to 
be  subject  to  the  financial  security 
requirements  until  its  Medicare 
utilization  drops  below  85  percent  for 
three  consecutive  reporting  periods. 

6.  Amount  of  Bond  or  Escrow  Account 

An  HAA's  fiscal  intermediary  will 
determine  the  required  amount  of  a 
bond  or  escrow  account  and  then  inform 
the  State  survey  agency  of  the  amount 
The  amount  of  the  bond  or  escrow 
account  that  would  be  necessary  for 
compliance  with  this  requirement  would 
be  calculated  as  follows: 

a.  Newly  participating  HHAs  must 
provide  a  bond  or  escrow  account  equal 
to  10  percent  of  their  projected  first-year 
Medicare  costs.  The  projected  costs  to 
be  used  are  those  the  HHA  submits  as  a 
basis  for  setting  interim  rates  and  that 
are  accepted  for  that  purpose  by  the 
fiscal  intermediary.  First-year  costs 
mean  costs  for  a  12-month  period,  or 
costs  for  less  than  a  12-month  period 
that  are  annualized  for  a  full  year. 

The  amount  we  selected  is  two-thirds 
the  amount  we  have  proposed  as  a 
significant  overpayment.  While  we 
believe  the  amount  of  the  bond  or 
escrow  account  should  relate  to  what 
we  consider  to  be  a  significant 


overpayment  we  are  also  mindful  that 
not  all  of  these  HHAs  will  actually  incur 
significant  overpayments.  Moreover,  if ' 
an  HHA  does  incur  a  signifieanl 
overpayment  the  aBOiutt  of  the 
requirement  for  the  next  year  would  be 
raised  to  that  amount. 

b.  Participating  HAAs  that  have  been 
overpaid  significantly  in  any  one  of  the 
last  three  reporting  periods  would  be 
required  to  provide  a  bond  or  escrow 
account  equal  to  the  amount  of  the 
largest  si^ficant  overpaymoit  incurred 
over  those  periods. 

c.  If  an  overpayment  occurs  that 
exceeds  the  amount  of  the  existing  bond 
or  escrow  account,  the  HHA  would  be 
required  to  increase  the  amount  of  the 
bond  or  escrow  account  to  equal  the 
amount  of  the  latest  overpayment  if  the 
overpayment  is  not  repaid  within  30 
days  without  borrowing  to  do  sa  If  the 
HHA  fails  to  repay  the  overpayment  the 
fiscal  intermediary  will  notify  the  State 
survey  agency  wiOiin  30  days  of  the 
additional  amount  by  which  the  bond  or 
escrow  account  must  be  increased  for 
the  current  cost  reporting  period. 

7.  Time  Limit  for  Repayment  of 
Overpayments  and  Replacement  of 
Bond  and  Escrow  Account 

The  proposed  ragulations  provide  that 
HHAs  that  are  required  to  secure  a  bond 
or  estabhsh  an  escrow  account  would 
be  subject  to  the  regular  Medicare  time 
limits  on  repayment  of  an  overpayment 
That  is.  if  any  overpaymoit  occurs,  the 
HHA  would  be  required  to  pay  back  the 
amount  owed  within  30  days  of  notice  of 
overpayment  from  its  fiscal 
intermediary,  either  from  its  own  funds 
or  by  using  the  bond  or  escrow  account. 
This  time  limit  for  repayment  of 
overpayments  is  the  same  as  that 
specified  in  section  4-70-00  of  the 
Departmental  debt  collection  procedures 
published  September  17. 1980  (see  45  FR 
61792).  This  period  is  consistent  with  the 
grace  period  provided  in  42  CFR  406.37S. 
which  relates  to  interest  on 
overpayments  to  Medicare  providers  of 
services,  and  the  period  found  in  4  CFR  . 
102.2,  promulgated  pursuant  to  31  U.S.C 
3711.  which  deals  in  general  with 
repayment  of  debts  owed  the  Federal 
government. 

If  the  HHA  uses  money  obtained  from 
the  bond  or  escrow  account  to  repay  the 
overpayment,  the  HHA  must  renew  the 
bond,  replace  the  money  in  the  escrow 
account  or  negotiate  a  satisfactory 
arrangement  with  the  intermediary  for 
depositing  a  portion  of  interim  payments 
to  the  HHA's  escrow  account  within 
ninety  days.  If  the  HHA  does  not  renew 
the  bond  or  replace  the  escrow  account 
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termination  proceedings  would  be 

instituted. 

B.  Exclusion  of  Certain  Costa  From 
Medican  Reimbursement 

As  described  above,  section  930(p)  of 
Pub.  L  96-499  added  a  new  section 
1861(v)(l)(H)  to  the  Act  providing  that 
the  reasonable  costs  of  HHAs 
reimbursed  by  Medicare  may  not 
include  the  following  costs:  (a)  Those 
incurred  to  meet  the  bonding  or  escrow 
requirements;  and  (b)  in  the  case  of 
HHAs  that  are  subject  to  the  financial 
security  requirements,  any  interest 
charges  incurred  in  connection  with 
amounts  borrowed  foj  the  purpose  of 
repaying  Medicare  overpayments.  The 
statute  also  provides  for  a  "good  faith" 
exception  to  the  latter  prohibition.  As 
explained  in  section  I.  A.  2.  b.,  however, 
we  have  not  provided  for  a  "good  faith" 
exception  in  these  proposed  regulations. 

We  are  proposing  to  amend  42  CFR 
405.402(c),  which  deals  in  part  with  the 
general  definition  of  reasonable  cost,  by 
adding  a  new  paragraph  (c)(10)  that 
excludes,  in  the  case  of  HHAs,  any  costs 
incurred  in  connection  with  bonding  or 
establishing  an  escrow  account. 

We  had  also  intended  to  amend  42 
CFR  405.419,  Interest  Expense,  to 
exclude  from  reasonable  cost 
reimbursement  any  interest  expenses 
incurred  by  HHAs  in  connection  with 
amounts  borrowed  by  the  HHA  to  repay 
Medicare  overpayments.  However,  the 
regulations  we  issued  on  December  6, 
1982  (47  FR  54811)  amended  S  405.419  to 
exclude  such  interest  costs  for  all 
providers,  and  obviated  the  need  to 
include  an  additional  amendment  to  the 
regulations  that  specifically  addressed 
HHAs. 

C.  Other  Reimbursement  Issues 

1.  General 

Several  other  reimbursement  issues 
arise  in  connection  with  HHAs  that 
establish  an  escrow  account.  The  first 
issue  is  whether  interest  earned  by  an 
HHA  on  an  escrow  account  must  be 
considered  as  interest  revenue  and  used 
to  offset  interest  expense,  thus  reducing 
Medicare  reimbursement.  The  other 
issue  is  whether  the  escrow  account  will 
be  considered  an  asset  for  purposes  of 
calculating  return  on  equity  capitalfor 
proprietary  HHAs. 

2.  Interest  expense 

It  is  a  general  Medicare  policy  (42 
CFR  405.419(b)(2)(iiij)  that  interest 
revenue  be  used  to  reduce  interest 
expense  that  Medicare  will  recognize  as 
reimbursable  costs.  This  is  intended  to 
prevent  situations  where  providers 
borrow  money,  invest  it,  and  receive 


both  the  investment  income  and 
Medicare  reimbursement  for  the 
borrowing  costs. 

We  believe  the  general  policy  should 
not  be  applied  to  dds  situation.  Section 
405.419  was  intended  to  control 
voluntary  investment  and  unnecessary 
borrowing.  These  proposed 
requirements  involve  involuntary 
Investment  by  HHAs,  and  it  would  be 
inequitable  to  require  an  HHA  to  invest 
funds  and  then  use  the  interest  revenue 
to  reduce  other  costs.  Therefore,  we 
propose  to  amend  42  CFR 
405.419(b)(2)(iii]  to  exempt  interest 
revenue  from  an  escrow  accoimt 
established  under  these  requirements 
from  the  general  rule  pertaining  to 
interest  offset.  This  interest  revenue 
exemption  is  consistent  with  the 
exclusion  from  costs  of  the  expenses 
incurred  in  connection  with  establishing 
the  escrow  account  or  bond.  Neither  the 
cost  of,  nor  the  income  from,  an  escrow 
account  would  have  any  effect  on 
Medicare  costs. 

3.  Return  on  equity  capital 

Under  Medicare,  proprietary 
providers  receive  a  return  on  net  equity 
invested  which  is  intended  to  avoid 
withdrawal  of  capital  and  to  attract 
capital  for  expansion  (42  CFR  405.429). 
The  return  is  based  on  the  average 
equity  invested  for  the  period.  In  order 
to  be  considered  a  part  of  net  equity  for 
purposes  of  the  return,  net  assets 
included  must  be  related  to  patient  care 
activities. 

Because  we  are  treating  costs  and 
revenues  relative  to  bonds  and  escrow 
accounts  as  unrelated  to  patient  care 
and  having  no  impact  on  Medicare 
reimbursement,  these  funds  would  not 
be  included  in  the  equity  capital 
calculation.  We  woidd  revise  42  CFR 
405.429(b)(l]  to  that  effect 

in.  Impact  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to    . 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulations  that  are 
likely  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  cause 
a  major  increase  in  costs  or  prices,  or 
meet  other  threshold  criteria  that  are 
specified  in  that  Order.  Under  the 
requirements  of  the  Order,  an  analysis 
must  show  that  the  agency  issuing  the 
regulations  has  examined  alternatives 
that  might  minimize  unnecessary  burden 
or  otherwise  ensure  the  regulations  to  be 
cost-effective. 

As  discussed  below,  we  have 
determined  that  the  threshold  criteria  of 
the  Executive  Order  are  not  piet  by  any 
of  the  provisions  contained  in  this 


proposed  rule  and,  therefore,  a  formal 
regulatory  impact  analysis  is  nut 
required.  However,  we  have  included  a 
voluntary  regidatory  analysis  that  will- 
examine  some  of  the  significant  issues 
related  to  the  bonding  and  escrow 
provision.  We  are  soliciting  comments 
and  factual  information  that  will  enable 
us  to  more  accurately  describe  and 
quantify  the  effects  of  the  rule  in  the 
impact  analysis  of  the  final  rule. 

Our  data  indicate  that  about  2,620 
HHAs  (520  because  of  significant 
overpayments  and  2,100  because  they 
are  either  newly  participating  or  have 
completed  less  than  three  cost  reporting 
periods),  would  be  subject  to  the 
bonding  and  escrow  requirements  in  the 
first  year  of  implementation.  If  we  were 
to  project  that  past  trends  regarding  the 
number  of  newly  participating  agencies 
(700  per  year)  and  the  number  of 
agencies  that  report  significant 
overpayment  (9  percent  of  all  HHAs 
each  year]  would  continue  unabated 
during  the  next  2  to  3  years,  within  three 
years  after  implementation  of  this 
proposal  up  to  4,560  HHAs  could  be 
affected.  However,  we  expect  the  rate  of 
entry  of  new  HHAs  may  decrease,  as 
may  the  number  of  agencies 
experiencing  overpayment 

For  HHAs  that  obain  a  bond,  we 
estimate  a  one-time  cost  of  about  $20 
per  $1,000  of  bond  amount  to  obtain  a 
bond  (this  figure  was  received  fit}m 
bond  industry  sources).  Using  these  cost 
figures,  the  aggregate  indiuitry  impact  of 
purchasing  bonds  would  be  no  greater 
than  $2.75  million  during  the  first  fiscal 
year  (up  to  $745,000  for  HHAs  wiUi 
significant  overpayments  and  up  to 
$2.007;000  for  those  that  are  either  newly 
partidpating  or  have  completed  less 
than  ttiree  cost  reporting  periods).  This 
estimalS^  derived  by  assuming  that  for 
a  newly  participating  HHA  or  an  HHA 
that  has  completed  less  than  three  cost 
reporting  periods,  an  average  total  bond 
amount  during  the  first  year  (at  10 
percent  of  the  average  projected 
Medicare  reimbursement  of  $478,000) 
would  be  $47,800.  Therefore,  the  first 
year  cost  to  a  newly  participating  HHA 
of  $20  per  $1,000  of  bond  amount  would 
result  in  an  average  cost  of  $956  per 
HHA  to  obtain  a  bond.  For  those  HHAs 
that  report  significant  overpayments,  we 
assume  an  average  bond  amount  of  at 
least  $1,434  (15  percent  of  $478,000  at  $20 
per  $1,000  of  bond  amount).  Multiplying 
the  $1,434  figure  by  520  (HHAs  with 
significant  overpayments)  and  $956  by 
2100  (newly  participating  HHAa  and 
HHAs  with  less  than  three  cost 
reporting  periods),  and  summing  the 
results,  yields  a  maximum  industry 
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impact  of  $2.75  million  during  tbe  first 
fiscal  year. 

In  subsequent  years,  we  expect  the 
cost  of  obtaining  a  bond  to  increase 
since  the  average  amount  of  payments 
to  an  HHA  will  continue  to  increase  and 
the  cost  of  a  bond  is  relative  to  the 
increase  in  Medicare  costs.  However. 
we  anticipate  the  aggregate  industry 
expense  to  decline  since  only  an 
estimated  700  additional  newly 
participating  agencies  will,  each  year, 
incur  the  one-time  expense  of  obtaining 
a  bond. 

For  those  HHAs  that  choose  to  open 
an  escrow  account,  we  anticipate 
negligible  administrative  costs  to  an 
HHA  to  transfer  funds  to  the  financial 
institution. 

We  believe  that  these  costs  would  be 
more  than  offset  by  several  expected 
benefits.  Primary  among  these  benefits 
is  the  safeguarding  of  the  Medicare  trust 
fund  by  ensuring  ttiat  the  incidence  of 
non-recoverable  overpayments  is 
reduced.  These  requirements  are  needed 
to  prevent  future  losses  to  the  program 
in  the  case  of  those  HHAs  who  face 
closure  and  are  unable  to  repay  their 
Medicare  overpayments.  (For  example, 
as  of  March  1985.  there  were 
outstanding  HHA  overpayments  of 
$20,648,000). 

Another  benefit  would  be  the 
continued  financial  solvency  of  many 
HHAs  that  would  otherwise  face  dosure 
due  to  overpayments.  HHAs,  especially 
freestanding  fociiitiea.  are  generally 
established  with  little  capital  investment 
and  usually  have  little  or  no  equity. 
Often  these  agencies  have  no  financial 
resources  to  repay  the  program  in  the 
event  of  an  overpayment  We  believe 
that  this  proposal  would  strengthen  the 
status  of  many  undercapitilized  HHAs. 

Likewise,  the  health  status  of  some 
beneficiaries  could  be  jeopardized  by 
the  interruption  of  services  because  of 
an  unexpected  closure  of  an  HHA.  This 
proposal  would  protect  beneficiaries 
receiving  care  from  HHAs,  since  they 
could  be  guaranteed  continued  provision 
of  care  as  a  result  of  this  stabilizing 
effect  on  the  home  health  industry. 

In  summary,  we  conclude  that  the 
benefits  of  this  proposed  rule  exceed  the 
potential  costs.  Earlier  in  this  preamble 
we  discussed  other  alternative 
approaches  in  implementing  this 
proposal  and  determined,  that  even 
apart  from  any  costs  to  affected  HHAs, 
this  proposal  would  maximize  net 
benefits  to  the  Medicare  program,  the 
home  health  industry  and  to  affected 
beneficiaries. 

B.  Reguhtory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354)  requires  us  to  prepare  and 


publish  «  regulatory  flexibility  analysis 
for  regulations  unless  the  Secretary 
certifies  that  the  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  A 
regulatory  flexibility  analysis  must  show 
that  the  agency  issuing  the  regulations 
has  examined  eJtematives  that  might 
minimize  unnecessary  burden  or 
otherwise  ensure  the  regulations  to  be 
cost-effective. 

We  have  determined  that  the  impact 
of  this  provision  does  not  meet  the 
threshold  criteria  and,  therefore,  a 
formal  regulatory  flexibility  analysis  is 
not  required.  However,  as  with  the 
Executive  Order  analysis,  we  are 
providing  a  voluntary  regulatory 
flexibility  analysis  to  discuss  some  of 
the  significant  issues  related  to  this 
provision. 

In  section  I.  B.  of  this  preamble 
(Development  of  Legislation),  we 
describe  the  reasons  why  we  considered 
this  initiative.  We  discussed 
Congressional  concern  that  HHAs 
would  not  have  sufficient  means  to 
repay  overpayments  and  that  such 
occurrences  would  jeopardize  the 
financial  security  of  the  Medicare 
program.  A  succinct  statement  of  the 
objectives  of.  and  legal  basis  for  this 
provision  are  also  discussed  in  section  I. 
B.  of  the  preamble. 

Of  the  approximately  5.800  certified 
HHAs,  we  estimate  that  up  to  2.620 
agencies  will  be  required  to  obtain  a 
bond  or  open  an  escrow  account  during 
any  given  fiscal  year.  As  noted  in  the 
Executive  Order  analysis,  we  estimate 
an  average  cost  of  about  $956  for  newly 
participating  HHAs  and  at  least  $1,434 
for  an  HHA  reporting  a  significant 
overpayment,  to  obtain  a  bond.  The 
bond  cost  represents  an  impact  of  two- 
tenths  to  three-tenths  of  one  percent  of 
estimated  benefit  payments  to  HHAs  in 
FY  1986,  is  not  a  significant  amount  of 
money  relative  to  average  Medicare 
reimbursement  to  individual  HHAs  of 
$478,000.  We  also  estimate  a  negligible 
cost  to  open  an  escrow  account  for 
those  HHAs  that  select  this  optioa 

Finally,  in  section  II.  A.,  we  discussed 
alternatives  considered  and  the  reasons 
we  rejected  them.  In  reaching  these 
decisions,  we  attempted  to  achieve  a 
balance  between  adequate  protection  of 
the  program  against  financial  risk,  and 
equitable  treatment  of  HHAs  (including 
avoidance  of  unnecessarily  burdensome 
requirements). 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  under  5  U.S.C. 
605(b).  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  that 
these  proposed  regulations  wiU  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 


IV.  CoiUcMMi  of  Infonwtkn 
Requirements 

Section  40S.1231(e)  of  this  proposed 
rule  contains  information  collection 
requirements.  As  required  by  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980.  we  have  submitted  a  copy  of 
this  proposed  role  to  the  Office  of 
Management  and  Budget  for  its  review 
of  these  information  collection 
requirements. 

V.  RaapooM  to  PubUc  Conments 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  In  preparing  the 
final  rule,  we  will  consider  all  comments 
and  will  respond  to  the  issues  in  the 
preamble  to  that  rule.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  agency  official  designated 
for  this  purpose  whose  name  appears  in 
this  preamble,  and  to  the  Executive 
Office  Building  (Room  3208). 
Washington.  D.C.  20503,  Attention:  Desk 
officer  for  HHS. 

List  of  Sub)6cU  in  42  CFR  Part  MS 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
maintenance  organizations  (HMO). 
Health  professions.  Kidney  diseases. 
Laboratories.  Medicare,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  X-rays. 

42  CFR  Part  405  is  proposed  to  be 
amended  as  set  forth  below. 

PART  40S-FEDERAL  HEALTH 
INSUfiANCE  FOR  THE  AOED  AND 
DISABLED 

1.  Subpart  D,  Principles  of 
Reimbursement  for  Providers, 
Outpatient  Maintenance  Dialysis,  and 
Services  by  Hospital-Based  Physicians. 
is  amended  as  follows: 

a.  The  authority  citation  for  Part  405. 
Subpart  D  continues  to  read  as  follows: 

Autliority:  Set.  1102. 1814(b).  1615, 1833(a). 
laeilv).  1871. 1881. 1886  and  1887  of  the 
Social  Security  Act  as  amended;  42  U.S.C. 
1302. 1395f(b),  1395(gl.  1395l(a],  1395x(v)  and 
1395hh,  1395IT,  139Sww,  and  1395xx. 

b.  Section  405.402  is  amended  by  ^i. 
adding  a  new  paragraph  (c)(10)  to  reail 

as  follows: 

§  405.402    Cost  reimlMirsanisnt;  oensral. 

(c)  •  •  • 

(10)  Costs  incurred  by  a  home  health 
agency  in  securing  •  bond  or 
establishing  an  escrow  account  for 
purposes  of  assuring  the  availability  of 
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funds  to  repay  ui  ovafpayveBt  as 
spccifoad  in  1 40&.1231.  an  nal  kidaded 
as  aUoMraUe  costs. 

c.  Section  46a4l9  is  amended  by 
revising  paragraph  (b)(2)(iii)  as  follows: 

§405.419    misrMt  axprns*. 
♦        •        •        *        • 

[\3] Definitions.*  *  • 
(2)  Necessary.  Necessary  requires  tiiat 
the  interest: 


(iii)  Be  reduced  by  investment  income 
except  where  such  income  is  from  gifts 
and  grants,  whether  restricted  or 
unrestricted,  and  which  are  held 
separate  and  not  commingled  with  other 
funds.  The  following  types  of  income  are 
not  used  to  reduce  interest  expense: 

(A)  bicome  from  funded  depreciation 
or  provider's  qualified  pension  fund: 

(B)  Interest  received  as  a  result  of 
judicial  review  by  a  Federal  court  (as 
described  in  S  405.454(1));  and 

(C)  Interest  received  from  an  escrow 
account  established  under  the  authority 
of  section  1881(o)(7)  of  the  Social 
Security  Act  (see  {  405.1202(aa)  for 
defmition  of  escrow  account). 

Section  405.429  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

9405.429,  Ratum  on  squtty  capital  of 
propriatary  provkters. 
***** 

(b)  Application— (1)  Computation  of 
equity  capital.  Proprietary  providers 
generally  do  not  receive  public 
contributions  and  assistance  of  Federal 
and  other  governmental  programs  in 
fmancing  capital  expenditures. 
Proprietary  institutions  historically  have 
fmanced  capital  expenditures  through 
funds  invested  by  owners  in  the 
expectation  of  earning  a  return.  A  return 
on  investment,  therefore,  is  needed  to 
avoid  withdrawal  of  capital  and  to 
attract  additional  capital  needed  for 
expansion. 

(i)  For  purposes  of  computing  the 
allowable  return,  the  provider's  equity 
capital  means: 

(A)  The  provider's  investment  in 
plant,  property,  and  equifHnent  related 
to  patient  care  (net  of  depreciation]  and 
funds  deposited  by  a  provider  who 
leases  plant,  property,  or  equipment 
related  to  patient  care  and  is  required 
by  the  terms  of  the  lease  to  deposit  such 
funds  (net  of  noncurrent  debt  related  to 
such  investment  or  deposited  funds;  and 

(B)  Net  working  capital  maintained  for 
necessary  and  proper  operation  of 
patient  care  activities.  However,  debt . 
representing  loans  from  partners, 
stockholders,  or  related  organizations 
on  which  interest  payments  would  be 
allowable  as  costs  but  for  the  provisions 


of  i  «QS.41S(b)(3)(i>),  Is  not  svbstmcted 
in  computiiig  tlie  aounait  of  equity 
capital  as  defined  in  pwagraph  (b)(lKi) 
of  this  soctloB  and  this  paragraph 
(b)(l)(ii),  iB  order  that  the  proceeds  from 
such  loans  be  treated  as  a  pert  of  the 
provider's  equity  capita).  In  eon^mting 
the  amount  of  equity  capital  upon  which 
a  return  is  allowable,  investment  In 
facilities  is  recognized  or  the  basis  of 
the  historical  cost,  or  other  basis,  used 
for  depreciation  and  other  purposes 
under  the  health  insurance  program. 

(ii)  Funds  tiiat  a  home  health  agency 
has  placed  in  an  escrow  account  as 
specified  in  1 405.1231  are  not  related  to 
patient  care,  are  excluded  from 
reasonable  cost  determinations  by 
virture  of  section  1881(v)(l)(H)  and  are 
not  included  in  the  computation  of 
return  on  equity  capital. 

2.  Subpart  L,  Conditions  of 
Participation;  Home  Health  Agencies,  is 
amended  as  follows: 

a.  The  authority  citation  for  Part  405. 
Subpart  L  continues  to  read  as  follows: 

AuUiority:  Sees.  1102, 1842, 1661, 1862, 1870 
and  1871  of  the  Social  Security  Act;  42  U.S.C 
1302. 1395U,  139SX.  1395y,  1395gg,  1395hh. 

b.  In  J  405.1201(a).  the  introductory 
text  is  revised  as  follows: 

§405.1201    GanaraL 

(a)  In  order  to  participate  as  a  home 
health  agency  in  the  health  insurance 
program  for  the  aged,  an  institution  must 
be  a  "home  health  agency"  within  the 
meaning  of  section  1861(o)  of  the  Social 
Security  Act.  This  section  of  the  law 
states  a  number  of  specific  requirements 
which  must  be  met  by  participating 
home  health  agencies  and  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  prescribe  other  requirements 
considered  necessary  in  the  interest  of 
health  and  safety  of  beneficiaries. 
Section  18ei(o)  of  the  Act  reads  as 
follows: 

"(o)  The  term  'home  health  agency' 
means  a  pubhc  agency  or  private 
organization,  or  a  subdivision  of  such  an 
agency  or  organization,  which — 

(1)  Is  primarily  engaged  in  providing 
skilled  nursing  services  and  other 
therapeutic  services; 

(2)  Has  policies,  established  by  a 
group  of  professional  personnel 
(associated  with  the  agency  or 
organization),  including  one  or  more 
physicians  and  one  or  more  registered 
professional  nurses,  to  govern  the 
services  (referred  to  in  paragraph  (1)) 
which  it  provides,  and  provides  for 
supervision  of  such  services  by  a 
physican  or  registered  professional 
nurse: 

(3)  Maintains  clinical  records  on  all  . 
patients: 
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(4)  hi  Hte  ease  of  an  agency  or 

organization  in  any  State  in  which  State 
or  applicable  local  law  provides  for  the 
licensing  of  agmcies  or  organizations  of 
this  nature.  (A)  is  licensed  pursuant  to 
such  law,  or  (B)  is  approved,  by  the 
agency  of  such  State  or  locahty 
responsible  for  licensing  agencies  or 
organizations  trf  this  nature,  as  meeting 
the  standards  estabhshed  for  snch 
licensing; 

(5)  Has  in  effect  an  overall  plan  and 
budget  that  meets  the  requirements  of 
subsection  (z): 

(6)  Meets  such  other  conditions  of 
participation  as  the  Secretary  may  find 
necessary  in  the  interest  of  the  hrahh 
and  safety  of  individual  who  are 
furnished  services  by  such  agency  or 
organization;  and 

(7)  Meets  such  additional 
requirements  (including  conditions 
relating  to  bonding  or  establishing  c^ 
escrow  accounts  as  the  Secretary  finds 
necessary  for  the  financial  security  of  . 
the  program)  as  the  Secretary  finds 
necessary  for  the  efi^ective  and  efficient 
operation  of  the  program;  except  that  for 
purposes  of  part  A  such  term  shall  not 
include  any  agency  or  organization 
which  is  primarily  for  the  care  and 
treatment  of  mental  disesses." 

*        •        •        •        • 

c.  Section  405.1202  is  amended  by 
removing  the  lettered  peiragraph 
designations  (so  that  the  definitions  are 
listed  alphabeticeilly)  and  by  adding  in 
alphabetical  order  the  definitions  of 
"bond",  "escrow  account",  and 
"significant overpayment"  toread as 
follows: 

§405.1202    Definitions. 

Boad  The  term  "bond"  is  used  to  refer 
to  a  surety  bond  or  to  a  guaranty 
agreement  A  surety  bond  is  a  binding 
agreement  between  a  HHA  and  a 
bonding  agency  or  industry  organization 
by  which  the  bonding  agency  or  industry 
organization  agrees  to  indemnify  the 
HHA  against  Medicare  overpayments.  A 
surety  bond  may  also  consist  of  an 
irrevocable  letter  of  credit  issued  by  a 
bank  or  lending  institution  that  HCFA 
can  draw  on  exclusively.  A  guaranty 
agreement  is  a  binding  agreement  by  an 
individual  or  organization  other  than  the 
HHA  to  be  responsible  for  any 
overpayment  incurred  by  the  HHA. 

Escrow  account.  A  sum  of  money 
belonging  to  an  HHA  that  is  on  deposit 
with  a  bank  or  lending  institution  and  is 
under  the  control  of  the  bank  or  lending 
institution  for  the  express  purpose  of 
reimbursing  the  Medicare  trust  funds 
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any  overpayment  amounts  unable  to  be 
paid  by  the  HHA. 

*  •        *        *     .  • 

Significant  overpayment.  An 
overpayment  in  an  amount  that  is  equal 
to  or  exceeds  15  percent  of  the  HHA's 
Medicare  reimbursement  for  a  cost 
reporting  period,  unless  the  HHA  repaid 
the  amount  within  30  days  of  issuance  of 
the  Notice  of  Amount  of  Program 
Reimbursement  without  borrowing  the 
funds  to  do  so. 

•  •        •        *        • 

d.  A  new  9  405.1231  is  added  to  read 
as  follows: 

S  405.1231    CondMofw  Of  particiiMtfcm: 
RnancW  Mcurtty  raquirwiwnts. 

The  HHA  provides  evidence  to  assure 
that  funds  are  available  to  repay 
overpayments  made  to  the  HHA. 

(a)  Standard:  Applicability.  ITie 
requirements  of  this  section  apply  to  the 
following  HHAs: 

(1)  HHAs  that  are  applying  for 
participation  in  the  program  (e.g..  newly 
participating  HHAs  or  newly  acquired 
HHAs  when  changes  of  ownersldp 
occur)  or  that  have  not  completed  three 
settled  cost  reporting  periods. 

(2)  HHAs  participating  in  the  program 
that  have  incurred  a  significant 
overpayment,  as  defined  in  S  405.1202, 
in  any  of  their  last  three  settled  cost 
reporting  periods. 

(3)  HHAs  participating  in  the  program 
that  have  Medicare  utilization  of  85 
percent  or  hi^er. 

(b)  Standard:  Evidence  of  financial 
security.  HHAs  included  in  paragraph 
(a)  must  meet  the  following  conditions: 

(1)  A  newly  participating  HHA  must 
obtain  a  bond  or  establish  an  escrow 
account. 

(2)  Any  HHA  that  has  been 
significantly  overpaid  must  obtain  a 
bond  or  establish  an  escrow  acounL 

(3)  A  participating  HHA  that  has 
Medicare  utilizaion  of  85  percent  or 
higher  must — 

(i)  Obtain  a  bond  or  establish  an 
escrow  accoimt  unless  it — 

(A)  Demonstrates  that  it  did  not  incur 
a  significant  overpayment  in  any  of  its 
last  three  settled  reporting  periods;  or 

(B)  If  such  an  overpayment  was 
incurred,  documents  that  the 
overpayment  was  repaid  within  30  days 
of  the  Notice  of  Amount  of  Program 
Reimbursement  without  borrowing 
funds  for  that  purpose;  and 

(ii)  Agree  to  disclose  separately  any 
borrowing  of  funds  in  order  to  repay 
Medicare  overpayments  in  future 
periods. 

(c)  Standard:  Amount  of  bond  and 
retention  period. 

(1)  An  HHA  that  is  applying  for 
participation  in  Medicare  or  that  has  not 


had  three  settled  cost  reporting  periods 
must  secure  a  bond  or  establish  an 
escrow  account  in  the  amount  of  10 
percent  of  its  projected  first  year 
Medicare  costs.  An  HHA's  fiscal 
intermediary  will  determine  the  required 
amount  of  the  bond  or  escrow  account 
and  will  inform  the  State  survey  agency 
of  that  amount. 

(2)  For  participating  HHAs  other  than 
those  subject  to  the  requirements  in 
paragraph  (c)(1)  of  this  section  that  must 
secure  a  bond  or  establish  an  escrow 
account,  the  amount  must  be  equal  to 
the  amount  of  the  highest  significant 
overpayment  incurred  in  any  qf  their 
last  three  settled  cost  reporting  periods. 
An  HHA's  fiscal  intermediary  will 
determine  the  required  amount  of  the 
bond  or  escrow  account  and  will  inform 
the  State  survey  agency  of  that  amount 

(3)  HHAs  specified  in  paragraphs  (b) 
(1)  and  (2)  of  this  section  must  retain  the 
bond  or  escrow  account  until  they  have 
completed  three  consecutive  settled 
reporting  periods  without  incurring  a 
significant  overpayment.  HHAs  which 
have  to  had  three  settled  cost  reporting 
periods  must  retain  the  bond  or  escrow 
account  for  the  uncompleted  portion  of 
the  three  year  period  without  incurring  a 
significant  overpayment. 

(4)  HHAs  specified  in  paragraph  (b)(3) 
of  this  section  will  continue  to  be 
subject  to  the  financial  security 
requirements  until  their  Medicare 
utilization  remains  below  85  percent  for 
three  consecutive  reporting  periods.  An 
HHA's  fiscal  intermediary  will  inform 
the  State  survey  agency  of  the  HHA's 
Medicare  utilization  percentage. 

(d)  Standard:  Time  limits  for 
repayment  of  overpayment  and 
obtaining  or  replacing  of  a  bond  or 
escrow  account 

(1)  A  participating  HHA  must  obtain  a 
bond  or  establish  an  escrow  account 
within  ninety  days  after  being  notified 
by  its  fiscal  intermediary  that  it  is 
required  to  do  so.  At  the  discretion  of 
the  fiscal  intermediary,  a  financially 
distressed  HHA  may  be  permitted  to 
have  a  portion  of  its  interim  payments 
deposited  into  an  escrow  account.  The 
allowable  time  period  for  such  deposits 
may  not  exceed  six  months. 

(2)  An  HHA  that  is  required  to  secure 
a  bond  or  establish  an  escrow  account 
must  repay  any  Medicare  overpayment 
from  its  funds  or  firom  the  bond  or 
escrow  account  within  30  days  of 
receipt  of  a  Notice  of  Amount  of 
Program  Reimbursement  from  its  fiscal 
intermediary  reflecting  an  overpayment. 

(3)  If  funds  are  used  from  a  bond  or 
escrow  accoimt  to  repay  the 
overpayment,  the  HHA  must,  within 
ninety  days  of  receipt  of  Notice  of 
Amount  of  Program  Reimbursement 


from  its  fiscal  intermediary  reflecting  an 
overpayment — (i)  renew  the  bond:  (ii) 
replace  the  funds  in  the  escrow  account; 
or  (iii)  negotiate  a  satisfactory 
arrangement  with  the  intermediary  for 
depositing  a  position  of  interim 
payments  to  the  HHA's  escrow  account 
over  a  period  not  to  exceed  six  months. 

(4)  If  the  HHA  fails  to  comply  with  the 
requirements  specified  in  paragraph 
(d)(3)  of  this  section  within  the 
prescribed  time  period,  HCFA  will  begin 
termination  proceedings. 

(5)  If  an  overpayment  occurs  that 
exceeds  the  amount  of  the  bond  or 
escrow  account  and  it  is  not  repaid 
within  30  days  without  borrowing  to  do 
so,  the  fiscal  intermediary  will  notify  the 
State  survey  agency  within  30  days  of 
the  additional  amount  by  which  the 
bond  or  escrow  account  must  be 
increased. 

(e)  Standard:  Compliance. 

(1)  General  rule.  An  HHA  will  be 
considered  to  be  in  compliance  with  the 
financial  security  requirements  for  a 
bond  or  escrow  account  as  set  forth  in 
this  section  when  it  has  submitted  to  the 
Medicare  State  survey  agency  written 
confirmation  from  an  appropriate  entity 
of  estabUshment  of  an  bond  or  escrow 
account.  However,  where  an  HHA  has 
obtained  a  guaranty  agreement,  the 
required  documentation  must  first  be 
submitted  to  the  fiscal  intermediary  for 
review  and  approval.  The  intermediary 
will  inform  the  State  survey  agency  of 
the  acceptability  or  non-acceptability  of 
the  guaranty  agreement. 

(2)  Bonding. 

(i)  Surety  bond  (including  irrevocable 
letter  of  credit).  The  confirmation 
must — 

(A)  State  the  amoimt  of  the  bond  or 
letter  of  credit; 

P)  Specify  that  payment  will  be  made 
only  to  the  fiscal  intermediary  under  the 
bond  or  letter  of  credit  on  receipt  of  a 
Medicare  Notice  of  Amount  of  Program 
Reimbursement; 

(C)  Show  the  period  for  which  the 
bond  or  letter  of  credit  will  be  in  effect. 
This  period  must  extend  at  least  to  the 
first  date  on  which  the  HHA  could 
comply  with  the  retention  requirements 
in  §405.1231{c)(3); 

(D)  In  the  case  of  a  surety  bond, 
certify  that  the  bonding  agency  is  in 
compliance  with  State  licensure 
requirements,  as  applicable,  holds  itself 
out  to  the  public  as  being  in  the  business 
of  providing  such  services,  or  is  an 
industry  organization  providing  the 
service  as  an  accommodation  to  its 
members;  and 

(E)  Be  approved  as  provided  in 
paragraph  (e)(4)  of  this  section. 
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(ii)  Guaranty  agreement  The  *' 

agreemeni  must— 

(A)  Legatty  hind  an  individua)  or 
organization  other  than  tlie  HHA  to  be 
responsible  for  overpayments  iacuired 
by  the  HHA; 

{B)  Raflect  Hoe  goaranior's  abiHty  to 
meet  the  obligation: 

(C)  Specify  the  amount  of 
overpayments  to  be  guaranteed: 

(D)  Specify  that  payment  will  be  made 
only  to  the  fiscal  intermediary  under  the 
guaranty  agreement  on  receipt  of  a 
Medicare  Notice  of  Amount  of  Program 
Reimbursement: 

(E)  Specify  the  duration  of  the 
guaranty.  This  period  must  extend  at 
least  to  the  first  date  on  which  the  HHA 
could  comply  with  the  retention 
requirements  in  S40S.123t(c)(3);  and 

(F)  Be  approved  as  provided  in 
paragraph  (eX4)  of  this  section. 

(3)  Escrow  account  The  confirmation 
must — 

(i)  State  the  amount  of  the  account  or, 
if  the  fiscal  intermediary  is  depositing  a 
portion  of  interim  payments  in  the 
escrow  account,  the  total  amount  that 
will  eventually  be  deposited  in  Ae 
account^ 

(ii)  State  the  time  period  for  which  the 
account  is  to  be  established.  This  period 
must  extend  at  least  to  be  first  date  on 
which  the  HHA  could  comply  with  the 
retention  requirements  in  J405. 
1231  [cKS): 

(iii)  State  that  the  holding  institution  is 
authorized  to  release  funds  during  the 
prescribed  time  period  only  to  the  fiscal 
intermediary  in  repayment  of  hdedicare 
overpayments,  or  to  the  HHA  upon 
notification  by  HCFA  that  the  HHA  has 
terminated  its  participation  in  the 
program  and  no  overpajrment  exists,  or 
upon  completion  of  the  specified  time 
period;  and  . 

(iv)  Be  approved  as  provided  in 
paragraph  [e){4)  of  this  section. 

(4)  Review  and  approval  of 
arrangements  by  HCFA. 

(i)  Where  an  HHA  is  required  to 
obtain  a  bond,  establish  an  escrow 
account,  or  perform  other  duties  to 
comply  with  the  financial  security 
requirements,  it  must  submit  to  the 
Medicare  State  survey  agency  or 
intermediary,  as  the  case  may  be,  any 
agreement,  contract  or  other 
documentation  as  required. 

(ii)  The  HHA  must  submit  sufficient 
documentation  to  enable  HCFA  to 
determine  whether  the  HHA  is  in 
compliance  with  the  financial  security 
requirements. 

(iii)  The  HHA  will  be  deemed  to  be  in 
comptiance  with  all  the  requirements 
until,  or  unless.  HCFA  determines,  "after 
review  of  all  pertinent  documentation, 
that  the  program  is  not  adequately 


protected  against  loss  froon 
ovopayments. 

(Catalog  of  Federal  Domestic  Assistance 
I'rogram,  No.  13.773,  Medicare  Hospital 
lataraace:  Na  1X774,  Medicare 
SopptameBtMy  Medical  Inaiirance) 

Dated:  Fehrwry  14, 1985. 
CasolyB  K.  Davis, 

AdmmistTtHor,  Health  CoreFimmcmg 
Administration. 

Approred:  April  4, 1985. 
Mat^aiet  M*  Hacldar, 
Secretary. 
(FR  Doc.  85-27810  Filed  11-22-85;  8:45  am] 

BaUNQ  coos  4UIH)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Heeringa  and  Appeals 

43CFRP«t4 

Depertaient  Hearings  and  Appeals 
Proceduree;  Indian  Probata 
Proceedings;  FUng  Time  Period  for 
Appeala 

AOmcv;  Office  of  Hearings  and 
Appeals,  Interior. 
action:  Proposed  rule, 

suMSUMnr:  This  Office  is  pn^oaing  to 
amend  its  regulations  to  Change  the  time 
period  for  filing  notices  of  appeal  in 
Indian  probate  proceedings,  lliis  action 
is  being  taken  to  faciHtate 
detMminattona  of  finality  of  non- 
appealed  decisions,  and  so  to  expedite 
distribution  of  Indian  trust  estates. 
DATC  Comments  on  the  proposed  rule 
must  be  received  by  December  28, 1985. 
ADDRESS:  Comments  may  be  mailed  to 
John  H.  Kelly,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior.  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FOR  FURTNen  INPORMA-nON  CONTACT: 

John  H.  Kelly,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  (703)  235-3810. 
SUPPlfMENTARY  INFORMATION:  On 
January  23, 1981,  this  Office  published 
regulations  governing  appeals  in  Indian 
probate  proceedings  in  43  CFR  4.320- 
4.323.  These  regulations  replaced  and 
updated  the  former  appeals  regulations 
found  in  43  CFR  4.290-^.297  (1980). 
Paragraph  (a)  of  43  CFR  4.320  presently 
requires  appeal  in  these  cases  to  be  filed 
with  80  days  fit)m  receipt  of  the  decision 
being  appealed!  The  former  rule  had 
required  the  notice  of  app>ea]  to  be  filed 
within  80  days  fitjm  the  date  of  the 
decision.  In  order  to  be  able  to  prove 
date  of  receipt  this  Office's 
Administrative  Law  Judges  (Indian 
Probate)  must  mail  their  decisions  by 
certified  mail,  retiun-receipt  requested. 


After  4  yean  eiqierience  with  thia 
procedure,  it  has  been  determined  that 
by  using  this  form  of  mail,  Indian  parties 
are  frequently  likely  either  not  to  receive 
deciaions  affecting  thera  or  to  receive 
those  decisions  after  long  delays.  It  ia 
therefore  difficult  for  the  Bureau  of 
Indian  Affairs  to  determine  whether  the 
time  for  filing  an  appeal  has  passed. 
Because  of  this  uncertainty,  ^e  Bureau 
often  delays  distributing  Indian  tnist 
estates  that  have  not  been  appealed  in 
order  to  avoid  the  prt^eais  that  ceokl 
result  if  an  appeal  were  filed  by  a  party 
who  had  received  the  dedtion  later 
after  distribution.  These  facts  lead  to  a 
situation  in  which  diatribotion  of  Indian 
trust  estates  to  the  heirs  and  devisees  ia 
often  needlessly  protracted. 

The  proposed  return  to  a  date  based 
on  the  date  the  decision  was  issued 
would  provide  c»tainty  as  to  when 
estates  could  be  distributed 

The  Department  of  the  Interior  haa 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  e^ect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.).  This  determinabon  it 
based  on  the  fact  that  the  amendment 
concerns  only  a  simplification  of  the 
determination  of  the  time  period  for 
filing  an  appeal  in  certain  administrative 
cases,  and  does  not  affect  any  \^^ 

substantive  rights. 

Paperwork  Reduction  Act.  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  (44  U.S.C  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  the  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321-4347). 

Hiis  rule  was  written  by  Kathryn 
Lynn,  Office  of  Hearings  and  Appeala. 

List  of  Subjects  in  43  CFR  Fart  4 

Administrative  practice  and 
procedure,  Indians. 

Dated:  October  7, 1965. 
Paul  T.  Baiid 
Director. 

PART  4— [AMENDED] 

43  CFR  Part  4,  Subpart  D,  is  proposed 
to  be  amended  as  follows' 

1.  The  authority  citation  for  Part  4, 
Subpart  D,  continues  to  read  as  follows: 

Autlwrity:  Sees.  1.  2,  36  Stat.  855,  as 
amended,  856,  as  amended,  sec.  1, 38  Stat 
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saa  42  Stat.  1185,  as  amended,  sees.  1. 2. 56 
Stat  1021, 1022:  R.S.  463. 485;  5  VS.C.  301;  25 
U,S.C  sees.  2. 9,  372. 373, 374. 373a.  373b. 

2.  Section  4.320  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  (a)  to  reads  as  foUows: 


S4J20    Whomay 


scope  of  ravlaw. 


(a)  NoUce  of  Appeal— WlMn  60  days 
from  the  date  of  the  decision,  an 
appellant  shall  Hie  a  written  notice  of 
appeal  signed  by  appellant,  appellant's 
attorney,  or  other  qualified 
representative  as  provided  in  43  OH 
1.3.  with  the  Board  of  Indian  Appeals, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  *  * 


[FR  Doc  85-26062  Filed  11-2^-85;  8:45  am] 
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43CFRPvt4 

DefMrtment  Heerlngs  and  Appeals 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  Interior. 
ACTION:  Proposed  rule. 


:  This  Office  proposes  to 
amend  its  regulations  concerning  the  use 
of  written  interrogatories  and  requests 
for  admission  as  discovery  devices  in 
Indian  probate  proceedings.  Present 
regulations  require  that  these  devices  be 
ordered  by  the  Administrative  Law 
Judge  (Indian  Probate).  The  proposed 
amendment  would  make  the  procedures 
for  using  these  discovery  devices  more 
like  the  procedures  for  the  production  of 
docimnents  and  depositions.  It  would 
also  extend  the  time  for  response  from 
15  days  to  30  days  from  the  date  of 
service.  This  will  conform  to  the  Federal 
Rules  of  Civil  Procediu«. 

DATE:  Comments  must  be  received  on  or 
before  January  24, 1986. 

AOORESS:  Comments  may  be  mailed  to 
John  H.  Kelly,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203. 
FOR  RIRTHER  INFORMATION  CONTACT 
John  H.  Kelly,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  (703)  235-3810. 
SUPPLEMENTARY  INFORMATION:  Current 
Departmental  regulations  in  43  CFR 
4.222  provide  that  when  parties  involved 
in  Indian  probate  proceedings  wish  to 
use  written  interrogatories  and  requests 


for  admission  as  discovery  devices,  the 
application  or  request  must  be  filed  with 
the  Administrative  Law  Judge  (Indian 
Probate).  The  Judge  is  then  responsible 
for  serving  the  application  or  request  on 
the  party  to  whom  it  is  addressed.  This 
procedure  causes  unnecessary  delays 
and  is  contrary  to  the  procedures  set  out 
in  43  CFR  4.22a  regarding  production  of 
documents,  and  43  CFR  4.221.  regarding 
depositions,  in  which  the  Judge  becomes 
involved  only  when  a  problem  develops 
between  the  parties. 

He  proposed  amendment  would 
provide  that  written  interrogatories  and 
requests  for  admission  would  be  served 
directly  upon  the  party  to  whom  diey 
are  addressed,  with  a  copy  to  the  Judge. 
The  Judge's  involvement  in  discovery 
would  be  limited  to  those  situations  in 
which  problems  develop. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  "This  determination  is 
based  on  the  fact  that  the  amendment 
concerns  only  the  way  discovery 
procedures  in  certain  administrative 
appeals  will  be  handled,  and  does  not 
affect  any  substantive  rights. 

Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  the  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321-4347). 

This  rule  was  written  by  Kathryn 
Lynn,  Office  of  Hearings  and  Appeals. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procediu^.  Indians. 

Dated:  October  7, 1965. 
PauIT.Baiid, 

Director. 

PART  4— [AMENDED] 

43  CFR  Part  4.  Subpart  D,  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  4. 
Subpart  D.  continues  to  read  as  follows: 

Authority:  Sees.  1,  2,  36  Stat.  855.  as 
amended,  656,  as  amended,  sec  1, 38  Stat. 


586, 42  StaL  1185,  as  amende^,  sees.  1,  2. 56 
Stat.  1021. 1022;  R.S.  463, 465:  6  U.S.C  301;  25 
U.S.C  sees.  2, 9,  372,  373. 373a.  373b,  374. 

2.  Section  4.222  is  proposed  to  be 
revised  to  read  as  follows: 

S  AJXm    Written  IntefTOQetortaa!  adntiseiofi 
oi  lacia  MM  BOf  uwaiiiSi 

At  any  time  prior  to  a  hearing  and  in 
sufficient  time  to  permit  answers  to  be 
filed  before  the  hearing,  a  party  in 
interest  may  serve  upon  any  other  party 
in  interest  written  interrogatories  and 
requests  for  admission  of  facts  and 
documents.  A  copy  of  such 
interrogatories  and  requests  shall  be 
filed  with  the  administrative  law  judge. 
Such  interrogatories  and  requests  for 
admission  shall  be  drawn  with  the 
purpose  of  defining  the  issues  in  dispute 
between  the  parties  and  facilitating  the 
presentation  of  evidence  at  the  hearing. 
Answers  shall  be  served  upon  the  party 
propounding  the  written  interrogatories 
or  requesting  the  admission  of  facts  and 
documents  within  30  days  from  the  date 
of  service  of  such  interrogatories  or 
requests,  or  within  such  other  period  of 
time  as  may  be  agreed  upon  by  the 
parties  or  prescribed  by  the 
administrative  law  judge.  A  copy  of  the 
answers  shall  be  filed  with  the 
administrative  law  judge.  Within  10 
days  after  written  interrogatories  are 
served  upon  a  party,  that  party  may 
serve  cross-interrogatories  for  answer 
by  the  witness  to  be  interrogated. 

[FR  Doc  85-28063  Filed  11-22-85;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  85-79;  RM-4855] 

TV  Broadcast  Station  in  Maunaloa,  Hi 

agency:  Federal  Conununications 
Commission. 

action:  Dismissal  of  proposed 
rulemaking. 

summary:  This  action  dismisses  a 
proposal  to  assign  UHF  Television 
Channel  68  to  Maunaloa,  Hawaii,  in 
response  to  a  petition  filed  by  Freedom 
Development  Corporation.  The  rule 
making  is  dismissed  due  to  lack  of 
interest  by  the  petitioner  or  other 
interested  parties. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau 
(202)634-6530.  . 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  ia  47  CFR  Part  73 

Televisipn, broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat.  1066,  as 
amended.  1082,  as  amended:  47  U.S.C.  154. 
303.  bterpret  or  apply  sees.  301.  303.  307,  48 
S^t.  1081, 1082.  as  amended.  1083.  as 
amended.  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  amendment  of  {  73.606(b). 
Table  of  Assignments.  TV  Broadcast  Station^ 
(Maunaioa.  Hawaii),  MM  Docket  No.  85-79, 
RM-4855. 

Adopted:  November  4, 1985. 

Released:  November  15, 1986. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  the  Notice 
of  Proposed  Rule  Making,  50  FR  14949, 
publjshed  April  16, 1985,  proposing  the 
assignment  of  UHF  television  Channel 
68  to  Maunaioa,  Hawaii,  in  response  to 
a  petition  filed  by  Freedom 
Development  Corporation. 
-    2.  The  Commission  did  not  receive 
comments  from  the  petitioner  (or  any 
other  interested  parties),  and  consistent 
with  our  policy  and  procedures  set  forth 
in  the  Appendix  to  the  Notice,  we  have 
dismissed  the  request  for  lack  of 
continuing  interest. 

3.  In  view  of  the  foregoing,  it  is 
ordered,  that  the  petition  of  Freedom 
Development  Corporation,  proposing  the 
assignment  of  UHF  television  Channel 
68  to  Maunaloar  Hawaii,  is  hereby 
dismissed. 

4.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau  (202)  634- 
6530. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  85-27776  Filed  11-22^:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  532  and  552 
[GSAR  Notice  Na  5-S4A] 

Acquisition  Regulations  (GSAR) 

agency:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Notice  of  proposed  rulemalung. 

summary:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  which 
will  cancel  Acquisition  Circular  AC-85- 
1  on  payment  due  dates  for  construction 
contracts  and  consolidate  the  various 
Payment  Due  Date  clauses  for  supply, 
service,  and  construction  contracts  in 
S  552.232-70  into  a  single  clause  with  an 
Alternate.  Miscellaneous  other  revisions 
to  Parts  532  and  552  are  proposed  to 
clarify  the  application  of  the  Interest  on 
Overdue  Payments  clause  to  utility 
contracts,  add  two  new  clauses  for  use 
in  recurring  building  service  contracts  to 
provide  for  adjusting  payments  and  the 
submission  of  a  release  of  claims  before 
making  final  payment,  and  to  eUminate 
language  in  the  introductory  text 
prescribing  various  clauses  in  Part  552 
that  repeats  the  prescriptive  language  in 
Part  532.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and  to 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 

date:  Comments  are  due  in  writing 
December  26, 1985. 

ADDRESS:  Request  for  a  copy  of  the 
proposal  and  comments  should  be 
addressed  to  Mrs.  Marjorie  Ashby. 
Office  of  GSA  Acquisition  Policy  and 
Regulations,  18th  and  F  Streets,  NW, 
Room  4026,  Washington,  D.C.  20405, 
(202)  523-3822. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Shiriey  Scott.  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  523-4765. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  March  29. 1985,  the  General 
Services  Administration  published  in 
the  Federal  Register  (50  FR  12587)  GSAR 
Notice  No.  5-84  inviting  comments  from 


interested  parties  on  a  proposed  change 
to  the  regulation  which  would  have 
permanently  incorporated  the  contents 
of  Acquisition  Circular  AC-85-1  on 
payment  due  dates  for  construction 
contracts  into  the  regulation.  In  addition, 
the  proposal  would  have  revised  the 
payment  due  date  clause  for  architect- 
engineer  and  other  professional  or 
technical  service  contracts  to  establish 
an  approval  period  for  purposes  of 
determining  due  dates  for  payment  As  a 
result  of  our  review  of  the  comments 
received  from  the  public  and  various 
GSA  offices,  we  have  made  major 
changes  in  our  original  proposal 
Therefore  we  are  requesting  comments 
on  the  revised  proposal.  The  two  new 
clauses  for  recurring  building  services 
were  not  included  in  the  original 
proposal. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  proposed  rule. 
The  GSA  certifies  that  this  document 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  et  seq.).  The  proposed 
regulation  will  benefit  prospective 
contractors  by  clearly  spelling  out  when 
the  Government  will  make  payment  for 
the  items  or  services,  how  payments  will 
be  adjusted  for  performance  deficiencies 
or  failures,  and  the  requirements  to  be 
met  before  final  payment  will  be  made. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared.  The 
information  collection  requirement 
contained  in  this  rule  will  be  submitted 
to  OMB  for  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  532  and 
552 

Government  procurement. 

Dated:  November  13. 1985. 
Richard  H.Hopfm, 

Director.  Office  of  GSA  Acquisition  Policy 
and  Regulations. 

(FR  Doc.  85-27972  Filed  11-22-85;  &45  am] 
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Notices 


VoL  BO,  No.  227 

Monday.  Nw—fcw  tk  ItSB 


TNb  MCion  of  tw  FEDERAL  REQtSTH) 

or 
to  Wm 
of  nMrings  ond 
InyotMQttioni,  cominiltos  rtwUngi,  >Q9ncy 
deoiaioiw  «nd  lulngs,  daieottione  o( 
outhorily,  Mng  of  potttions  and 
appfcattont  and  agency  itatemante  of 
Ofganizallon  and  fandions  ars  sxamptes 
of  documents  appearing  in  this  section. 


OEPARmENT  OF  AQRICULTURE 

Human  Nutrition  Board  of  Sdentffie 
Counaelora  Board  Mating 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1472  (Pab. 
L  92-463,  86  Stat  770-776).  tfie  Office  of 
tbe  Secretary  amioimces  die  firflowing 
meeting: 

Mama:  Human  Nutrition  Board  of  Sdentiflc 
Counaalora. 

Dais:  lairaary  0-10, 1960. 

Time  and  Place:  January  •,  19M,  9:00  ajn.- 
SeOOpLra.;  fanoary  la  1988, 8:30  ajB.-3.-00  pan.; 
Room  10*  Administration  Building,  United 
States  Department  of  Agricultnre. 
IndependaBce  Avenue,  between  12tli  and 
14di  Streets,  SW..  Washington.  DC 

Type  of  Meeting:  Open  to  the  pabKc. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  «vith 
tlie  contact  person  below. 

Purpose:  To  review  as  appropriate  and 
advise  the  Department  as  to  the  scope  and 
quality  of  the  human  nutrition  research  and 
education  carried  out  in  the  Department  of 
Agriculture.  The  board  also  will  prepare  a 
leport  of  its  review,  including  evaluation  and 
recommendations,  to  be  submitted  to  the 
Secretary  of  Agriculture. 

Contact  I>erson:  Anne  Winslow, 
Confidential  Assistant.  Office  (rf  the 
Assistant  Secretary  for  Science  and 
Education,  U.S.  Department  of  Agriculture. 
Room  217-W,  Administration  Building, 
Wariifaigtoa  D.C  2025a  triephone  (202)  447- 
5035. 

Done  at  Washington,  DC  this  6th  day  of 
November,  1985. 

Orville  G.  Bentley. 

Assistant  Secretary,  Science  and  Education. 

[PR  Doc.  85-28094  Filed  11-22-85;  a-45  am] 

I  COOE  S41S-01-M 


[DoatntN0L«6-376I 

vnttidratMal  Of  Infant  To  PraiMva  a 
iiiiiy  cinauiwiiaiHai  inifMci  ttiaiaiiiaiu 

AOCNCv:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 


R  Thia  docnment  wididrawa  a 
Botioa  of  intent  to  prepare  an 
enviroomental  impact  atatement  oa 
propoaals  to  eradicate  the 
Mediterranean  frntt  fty,  tbe  Oriental 
findt  fly.  and  the  melon  fly  in  Hawaii. 
RM  RIRTNai  IMTOIWIATIOII  CONTACT: 
Michael  J.  Shannon.  Senior  Staff  Officer, 
Field  Op«ationa  Suppwt  Staff.  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  603. 
Federal  Building.  6506  Belcrest  Road. 
HyattSTiOe.  MD  20782.  301-436-8295. 
aWKtMBNTAKV  HVONMATIOfC  In  a 
document  published  in  the  Federal 
Regbfar  on  December  30, 1983,  (48  FR 
57577-57578)  notice  was  given  of  the 
intent  of  the  Department  to  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  to  eradicate  in  Hawaii  the 
Mediterranean  fruit  fly,  Cemtitia 
capitata  (Wiedemann),  the  Oriental  fruit 
fly,  Dacus  dorsalia  (Hendel).  and  the 
melon  fly,  Dacus  cucurbitae  (Coquillet). 
These  flies  are  referred  to  collectively  as 
"Trlfly".  An  EIS  was  being  prepared 
because  the  Department  had  been 
considering  undertaking  a  joint  Federal/ 
State  program  to  eradicate  the  "Mfly  in 
Hawaii. 

On  December  6, 1984,  a  notice  was 
puUkhed  in  the  Fadanl  Ragiatar  (see  49 
FR  47643)  announcing  the  availal^ty  of 
a  draft  Trifly  EIS  and  that  written 
comments  on  the  draft  would  be 
received  until  January  16, 1985.  The 
December  0, 1984,  notice  also 
announced  that  public  meetings  would 
be  held  in  Hawaii  on  December  18-20  to 
receive  comments  on  the  draft  EIS.  On 
January  25. 1985,  a  notice  was  published 
(see  50  FR  3580]  which  re<^ened  the 
comment  period  imtil  March  26, 1985. 
Five  hundred  and  thirty-eight  comments 
were  received  on  the  (h-aft  EIS. 

Most  of  the  comments  that  were 
received  indicated  that  the  eradication 
alternatives  coidd  have  an  adverse 
impact  on  Hawaii's  imique  plant  and 
animal  ecosystems  on  land  and  in' 


water,  and  also  on  die  human 
environment  Many  comments  further 
indicated  that  information  was  deficient 
In  dw  draft  a«  to  how  audi  adverse 
impacts  could  be  nttigated.  h  appears 
that  farther  conaideratiaa  of  these  issues 
is  neceasary  prior  to  the  preparation  of  a 
TriflyEia 

In  addition,  both  the  House  and 
Senate  Committees  on  Appropriations  in 
their  1986  appropriation  bills  for  the 
Department,  directed  that  further 
research  be  done  concerning  tecfaniqvei 
of  eradication,  control  and  suppression 
before  proceedfaig  with  a  Trifly 
eradicadon  program. 

Under  these  cinnmistances.  the 
Department  is  withdrawing  its 
December  30. 1983  notice  of  intent  to 
prepare  a  Trtfly  EIS. 

Done  at  Washington,  DC.  this  19th  day  of 
Novsabcr,  ues. 
HarvsyL.PML 

Deputy  Admiiuttrtttot.PkmtProtKCtioa  and 
Qaarontint,  Anintai  and  Pkatt  Health 

Inspectioa  Service. 

[FR  Doc  85-27906  Filed  ll-2a-a6:  ftiS  am) 
aaxjNQ  COOK  mo  « is 


Foraat  Sarvfca 

BridgaiwTalon  National  Foraat  Qraiing 
Adviaory  Board;  Maying 

The  Bridger-Teton  National  Fwest 
Grazing  Advisory  Board  will  meet  at 
1:00  P.M^  December  11, 1985,  in  die 
Conference  Room  of  the  SoUette  County 
Library.  Pinedale,  Wyoming.  The 
purpose  of  thia  meeting  ia  to  diacuaa 
utilization  of  range  betterment  funds 
and  the  development  of  allotment 
management  plana. 

The  flseeting  will  be  open  to  the 
public.  Persona  who  wi^  to  attend 
should  notify  Forest  Supervisor  Reid 
Jackson.  Box  1888,  Jackson,  Wyoming 
83001,  telephone  (307)  733-2752.  Written 
statements  may  be  filed  with  the  board 
bef CH«  or  after  the  meeting. 

The  board  has  established  the 
following  rules  for  pabUc  partidpatitHi: 

1.  If  a  group  wishes  to  be  heard  at  the 
meeting,  they  are  required  to  select  a 
chairman  to  voice  their  ideas. 

2.  Persons  or  groups  may  send  written 
statements  to  the  Forest  Supervisor  for 
presentation  at  the' meeting. 

3.  The  Chairman  of  the  Forest  Grazing 
Advisory  Board  will  set  aside  a  time 
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period  on  the  agenda  for  public 

comment 

EraiaNimn, 

Deputy  Fbn$t  Supervisor. 

[FR  Doc.  85-28006  Rled  11-22-85: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

F«d«ral  Coal  Export  CommlMion; 
EstabOshmMit 

In  the  "International  Security  and 
Development  Cooperation  Act  of  1985," 
Pub.  L  No.  9»-63,  the  Secretary  of 
Commerce  (Secretary)  was  directed  to 
establish  the  Federal  Coal  Export 
Commission  (Commission).  In  exercise 
of  that  authority,  the  Secretary  hereby 
establishes  the  Commission  pursuant  to 
the  Federal  Advisory  Committee  Act,  as 
amended.  5  U.S.C.  App.  2  (1982). 

The  Commission  will  study  domestic 
and  international  impediments  to  U.S. 
coal  exports.  It  will  report  to  the 
President  and  the  Congress  on  its 
findings  concerning  the  export  of  U.S. 
coal,  and  will  recommend  means  of 
expanding  the  U.S.  share  of  the 
international  coal  market. 

The  Commission  will  have  thirty 
members.  Ten  of  these  will  be 
representatives  of  the  U.S.  Government, 
including  the  Secretary  as  Chairman  and 
a  representative  from  each  of  the 
following:  The  International  Trade 
Administration,  the  Departments  of 
Energy,  Interior,  Labor.  State  and 
Transportation,  the  Office  of  the  United 
States  Trade  Representative,  the  Export- 
Import  Bank,  and  the  President's 
National  Coal  Council. 

The  remaining  membership  will 
consist  of  five  representatives  from  each 
of  the  following  interests:  Export  coal 
producers,  including  traders  and 
brokers;  coal  labor;  transporters  of 
export  coal,  including  representatives  of 
rail  and  barge  carriers  and  port 
authorities;  and  institutions  having  a 
substantial  interest  in  export  coal 
financing. 

The  Commission  will  function  solely 
as  an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Interested 
persons  are  invited  to  submit  comments 
regarding  the  establishment  of  the 
Commission.  Such  comments,  as  well  as 
inquiries,  may  be  addressed  to  Robert 
R  Brumley  II,  Deputy  General  Counsel, 
Office  of  the  General  Counsel,  Room 
5870,  U.S.  Department  of  Commerce. 
Washington,  DC.  20230,  telephone:  (202) 
377-4772. 

Dated:  November  10, 1985. 


Signed  in  Washington.  DC.  tiiis  19th 
day  of  November,  1985. 
Robert  H.  Bnmnlay, 
Deputy  General  Counsel.  ^ 

[FR  Doc.  85-28018  nied  11-22-85;  8:45  am] 
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Intomational  Trad*  Admlntetration 

Short  Supply  Ravlaw  of  Com  Haadbtg 
Quality  Staal  WIra  and  Bar  Uaad  In  tha 
Manutaetairaof  Hand  Tooia,  Raquaat 
for  Commanta 

AOENCV:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  and  request  for 
comments. 


:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  various  sizes  of  cold  heading 
quality  steel  wire  and  bar  in  coil  form. 

DATE  Comments  must  be  submitted  no 
later  than  ten  days  after  publication  of 
this  notice. 

ADDNcas:  Mease  send  all  comments  to: 
Joseph  A.  Spetrini.  Director,  Office  of 
Agreements  Compliance,  14th  and 
Constitution  Ave.  NW..  Washington,  DC 
20230,  Room  3099. 

FOR  PURTHCII  INFORMATION  CONTACT: 

Holly  A.  Kuga.  Room  3709, 202/377-1102, 
Office  of  A^ements  Compliance, 
Import  Administation.  14th  and 
Constitution  Ave.  NW.  Washington.  DC 
20230. 

aUPPLCMENTARV  INFORMATKMI: 

Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  "...  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  of  America  for  a  particular 
category  or  sub-category  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  adc^tional 
tonnage  shall  be  allowed  for  such 
category  or  sub-category..." 

We  have  received  a  short  supply 
request  for  spheroidize  annealed,  cold 
heading  quality  steel  wire  and  bar  in 
coil  form  meeting  AISI  standards  10  B21, 
10  B22  CRV.  10  B29  CRV.  or  10  B30.  The 
material  is  made  to  the  following 
specifications: 

(a)  Dimensions:  Diameters  ranging 
fit>m  8.15  mm  to  29.77  mm. 


(b)  Tensile  Strength:  Max  SO  kg/mm2, 
aim4ekg/mm2. 

(c)  Diameter  Tolerance:  +  .000  inch, 
—  OJXXn  inch  from  nominal  This  wire 
bar  is  used  in  the  manufacture  of 
various  hand  tools. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  after  publication  of 
this  notice.  Comments  should  fociu  on 
the  economic  factors  involved  in 
granting  or  dmying  this  request 

The  Department  will  m«hit«<n  this 
request  and  all  comments  in  a  public 
file.  Anyone  submitting  business 
proprietary  information  should  clearly 
label  the  business  proprietary  portion  of 
the  submission  and  also  include  a 
submission  without  proprietary 
information  which  can  be  placed  in  the 
public  file.  The  public  file  %vill  be 
maintained  in  the  Central  Records  Unit 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  B-099  at  the  above 
address. 
Gilbert  B.  Kapbn. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

November  19, 1985. 

[FR  Doc.  85-28055  Filed  11-22-65;  8:45  am] 

MLLMQ  COOC  MIMW-H 


Short  Supply  Raviaw  of  Hot-Olppad 
Tbiplata  Uaad  In  tha  Manufactura  of 
Concanhatad  Juica  Cana;  Raquaat  for 
Conunanta 

AOCNCV:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  and  request  for 
comments. 


auMMARV:  The  Department  of 
Commerce  hereby  aimounces  its  review 
of  a  request  for  a  short  supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  various  sizes  of  hot-dipped 
tinplate  sheet 

DATE:  Comments  must  be  submitted  no 
later  than  ten  days  after  publication  of 

this  notice. 

ADDREaa:  Please  send  all  comments  to: 
Joseph  A.  Spetrini.  Director,  Office  of 
Agreements  Compliance,  14th  and 
Constitution  Ave.  NW.,  Washington.  DC 
20230,  Room  3099. 

FOR  FURTHER  INFORMATION  CONTACT 

Holly  A.  Kuga.  Room  3709,  202/377-1102. 
Office  of  Agreements  Compliance. 
Import  Administration.  14th  and 
Constitution  Ave.  N.W..  Washington. 
D.C.  20230. 
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TAHYI       

Paragraph  8  of  the  U3.-Japan 
Arrangement  Concerning  lYade  in 
Certain  Steel  Products  provides  that  if 
the  VS.  ".  .  .  determines  that  because 
of  abnoimal  supply  or  demand  factors, 
the  United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  of  America  for  a  particular 
category  or  sub-category  (including 
substantial  objective,  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  category  .  .  ." 

We  have  received  a  short  supply 
request  for  hot-dipped  tinplate,  brij^t 
finish,  conforming  to  ASTM  A-623, 
meeting  the  following  specifications: 

(a)  Dimensions:  21  X  34  V^  inches 
through  21  X  39  inches. 

(b)  Temper  Types:  3. 4.  and  5. 

(c)  Tin  Coating  Weight:  1.50  or  ZJa  lbs/ 
BB. 

(d)  Tin  Coating  Thickness:  107  through 
135  Ibs/BB  (i.e..  a01177  through  0.0148S 
inch). 

This  product  is  used  in  the 
manufacture  of  concentrated  juice  cans. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  after  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request 

The  Department  will  maintain  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  label  the 
business  proprietary  portion  of  the 
submission  and  also  include  a 
submission  without  proprietary 
information  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit. 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099  at  the  above 
address. 
Gilbart  B.  Kaplan. 

Acting  Deputy  Asaiatant  Secretary  for  Import 
Adminiatration. 
November  19, 1965. 
[FR  Doc  Sfr^zaose  Filed  11-22-85;  tA&  am) 


Importers  and  Retailers'  Textile 

Advhory  Commtttee;  Partially  Cloeed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  Committee 
%vill  be  held  on  Wednesday,  December 
11. 1985,  at  10:30  a.m.,  Room  4830,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  (The  Committee  was 
established  by  the  Secretary  of 
Commerce  on  August  13, 1963,  to  advise 
Department  officials  of  the  effect  on 


import  maricets  and  retailing  of  cotton, 
wool,  and  man-made  fiber  textile 
agreements.) 

General  Session:  10-.30  a jd.  Review  of 
import  trends,  international  activitiea, 
report  on  conditions  in  the  maricet.  and 
other  business. 

Executive  Session:  11 «)  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Part  166  (1062))  and  listed  in  6  U.S.C 
552(cKl)  and  (9). 

The  general  session  will  be  open  to 
the  public  with  a  limited  numb^  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portiona  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b{c)(l)  and  (c)(9)  has 
been  approved  in  accordance  with  the 
Federal  Advisory  Committee  Act  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Centfal 
Facility  Room  6628,  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  L  LeGrande, 
(202)  377-3737. 

Dated:  November  2a  1985 

Walter  C  Lenahan, 

Deputy  Asaiatant  Secretary  for  Textilea  and 
Apparel. 

(PR  Doc.  85-28021  Filed  11-22-85;  8:45  am)— 


yenagemeiH-Labor  Textie  Advisory 
Committee:  Partially  Cloaed  Meetina 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  Wednesday,  December  11. 1985,  at 
1:30  pjn..  Room  4830,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  October  18, 
1961,  to  advise  Department  officials  on 
problems  and  conditions  in  the  textile 
and  apparel  industry.) 

General  Session:  1:30  p  jn.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market  and 
other  business. 

Executive  Session:  2.-00  p  jn. 
Discussion  of  matters  property  classified 
under  Executive  Order  12356  (3  CFR  166 
(1982))  and  listed  in  5  U.S.C  S52b(c](l) 
and  (9). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portiona  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C  552b(c)(l)  and  (c)(g)  has 
been  approved  in  accordance  with  the 
Federal  Advisory  Committee  Act  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 


Facility  Room  0628,  U.S.  Department  of 
Commerce.  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  L  LeGrande. 

(202)  377-3737. 

Dated  November  2a  1985. 

Wahar  C  Lenahan. 

Deputy  Aaaiatant  Secretary  for  Textilea  and 
Apparel. 

[FR  Doc  85-28020  Filed  11-22-85;  &-45  am] 


Callfomla  Stat*  Unlvsrsity; 
Appieations  for  Duly-Frse  Entry  of 
SdentHle  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  8ft-651;  80  Stat  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  Instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
9  S  30S.5(a)(3)  and  301.5(a)(4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
staff,  U.S.  Department  of  Commerce, 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  AAl 
and  5:00  VM.  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC 

Docket  No.  86-030.  Applicant 
California  State  University  Domingnez 
Hills,  Department  of  Biology,  1000  E. 
Victoria  Street  Carson,  CA  90747. 
Instrument'  Electron  Microscope,  Model 
EM  109  with  Accessories.  Manufactiirer. 
Carl  Zeiss,  West  Germany.  Intended 
use:  Studies  of  mechanisms  of  light 
sensitive  membrane  assembly  and 
degradation  and  opsin  transport  in  the 
visual  cell.  Application  received  by 
Commissioner  of  Customs:  October  28, 
1985. 

Docket  No.  88-031.  Applicant*  The 
University  of  Michigan  Hospitals,  1405 
East  Ann  Sb«et  Ann  Arbor.  MI  48109. 
Instrument  Extracorporeal  Shock  Wave 
Lithotripter.  Manufacturer  Domier 
Systems  GmbH,  West  Germany. 
Intended  use:  The  instnmient  will  be 
used  for  the  traatinent  of  patients,  the 
training  of  urologists  through  its 
graduate  medical  education  programs 
and  continuing  educaticmal  programs  for 
physicians  and  for  clinical  application  of 
the  prindpbes  of  shock  wave  therapy. 
Clinical  research  in  shock  wave 
UUiotripsy  will  evaluate  the  rate  of  stone 
formation  for  which  lighotripsy  can  be 
utilized,  the  recurrence  of  stones  in 
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lithotriptex  patienta,  and  dw  tnapn*?*  of 
reduced  hoapitaBMttnna  on  health  care 
costs.  These  kiveatig^tiona  will  ntiUze 
the  data  gathered  ob  aH  patients  treated 
with  tha  lithotripter.  Applicatkm 
received  by  Commissioaet  of  rji«tftm«- 

October  aaisas. 

Docket  No.  W-oa^  i^pUcaat:  Maat 
Sinai  School  of  Ittedidne  of  the  City  ef 
New  York.  Fifth  Avenoe  and  MO  Street. 
New  Yedc  NY  10029.  lastrumaBt 
Electron  Microscope.  Model  BM  lOCA/ 
C/CR  widi  AccesstniBS.  Manofacturer: 
Carl  Zeiss.  West  Germaay.  Intended 
use:  Reeearch  on  the  atructnres  of 
viruses  and  their  nudeic  acid 
coiBponenta.  Spedfica%.  die  istttrootent 
will  be  eaed  te  study  nmian  vims  40, 
human  adenovims  t]rpe  2  and  S.  and 
influenza  vimses.  In  ii«Mi*ipn.  research 
will  be  condacted  inw^ving  the 
structures  of  nodeic  acid  ia  general  and 
gene  identification  in  recombinant  DNA. 
Application  received  by  Comrainionef 
ol  CnstoBBs:  November  1, 1905. 

Docket  No.  8&-03&  Applicant: 
University  of  Illinois,  Urbana- 
Champai^  Campos,  Porehasing 
Division.  223  Adadnistration  Building, 
506  S.  Wr{^  Street,  Urbane.  B.  Siaoi. 
Instrument:  Bxcfraer  Laser^Dye  Laser 
System  with  Power  Supply.  Model  EMG 
203MSC.  Manufacturer.  Lambda  Physik. 
West  Germany.  Intended  use:  Planar 
laser  induced  fluorscence  stucDes  of  high 
temperature  flowing  gas  systems. 
Eventually,  the  instrument  will  be  used 
to  heat  the  flowing  gas  system  for  an 
investigation  of  wavelength  dependence 
of  gas  absorption.  Hie  inaturment  will 
also  be  used  for  student  projects  in  the 
course  ME  357:  Introduction  to  Laser 
Material  Processing.  Application 
received  by  Comoiiaaioner  of  Customs: 
November  1, 1985. 

Docket  No.  86-037.  Aj^ilicant:  The 
Johns  Hopkins  University,  ScfaotJ  of 
Mediciae,  Charles  &  34th  Streets, 
BahimMe.  MD  21218.  hostrument:  Two 
Multi-electrode  Recording  Systems. 
Manufacturer  Philipps-Universitat 
Marburg,  West  Germany.  Intended  use: 
The  instruments  are  to  be  used  in 
experiaenti  on  the  elcctropt^siology  of 
the  cerebral  cortex  of  moidceys. 
Applieabon  received  by  Commissioner 
of  CustoBK  November  1. 196& 

(Catalog  of  Pederat  Domestic  Assistance 
Program  No.  11.106,  importation  of  Duty-Fl»e 
Educationsl  am)  Sdentffic  Materials.) 
Frank  W.  CneL 

Director.  Statutory  Import  Ptog^aam  Staff. 
[PR  Ck>c  aS-2aOSa  FUad  1V-22-S5: 1:45  am} 


fOfDiHyFr— Brtryt 
Inatrumanla 

PorsQant  to  Section  6(c)  of  the 
Educational.  Sdenttfic  and  Cohoral 
Mater  ian  fanportatfon  Act  of  1908  QPub. 
L  88-651;  80  Stat  887;  15  CFR  301J.  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instnunents  shown  below  are 
intended  to  be  used,  are  being 
manufactured  In  the  United  States. 

Comments  must  comply  with 
9  §  301.5(aK3]  and  (4)  of  the  regtdations 
and  be  filed  within  20  days  wtih  the 
Statutory  Import  Programs  Stafi^  U.S. 
Department  of  Commerce.  Washingitoxu 
DC  20230.  Applications  may  be 
examined  between  8:30  AJ^  and  5:00 
P.M.  hi  Room  1523.  U.S.  Departmetit  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Waahington.  D.C. 

Docket  Na  86-039.  Applicant 
Rutgers-The  State  University, 
Department  of  Riysics  and  AJstronomy, 
Serin  Physics  Laboratory,  P.O.  Box  849, 
PIscataway.  NI 08854.  Instrument: 
Dilution  Refirigerator  System.  Model 
200TLE  with  Accessories.  Manufacturer 
Oxford  Instruments.  United  Kingdom. 
Intended  use:  tbe  instrument  is 
intended  to  be  used  to  extend 
temperature  range  downwards  by  about 
one  and  a  half  orders  of  magnitude  in 
order  to  further  studies  of  granular  and 
amorphous  metals.  There  are  also 
studies  at  the  lowest  accessible 
temperature  (energies)  of  the  ground 
state  of  rare  earth  compounds  in  which 
the  4f  shell  had  either  an  uastable 
occupation  number  or  an  unstable 
moment  These  studies  will  embrace 
superconducting.  Kondo-nonmagnetic, 
mixed  valent-nonmagnetic  and 
magnetically  ordered  ground  states 
along  with  the  occurrence  of  inatn^il^H<»ff 
between  them.  Application  received  by 
Commissioner  of  Customs:  November  1. 
1985. 

Docket  No.  86-04a  Applicant:  Good 
Samaritan  Hospital  and  Medkal  Center, 
1015  N.W.  22nd  Avenue.  Portland.  OR 
97210.  Instrument:  Electron  Miaoacope, 
Model  EMlOCA  with  Accessories. 
Manufacturer.  Carl  21eiss.  West 
Germany.  Intended  use:  The  iastnuaent 
is  intended  to  be  used  in  projects  which 
involve  the  analyses  of  cellidar  damage 
and  possible  regeneration.  One  such 
project  involves  tha  stady  of  cetts  and 
cellular  organelles  in  the  cornea,  lena, 
retina,  and  various  other  regions  of  the 
eye.  Other  projectaincluda  the 
ultrastructural  examination  of  the 
eftccts  of  various  aivtimetabolic  agents 
on  hyperplastic  cells  which  invade 
normal  tissue,  the  examination  of 


possible 


treated  patfanta  who.  in  the  fatwa.  plan 
to  donate  tissue  frcMa  olkv  non^raated 
organs,  and  the  effects  of  various 
chendcan  and  improved  sui;glcal 
techniques  on  nhrastructuial  "trauma." 
Application  received  by  Commissioner 
of  Customr  October  31. 1985. 

Docket  No.  88-041.  Applicant  DHHS/ 
PHS.  Food  and  Drug  AdminiatratioQ.  200 
estreat.  S.W..  Waahington.  DC  20204. 
Instrument  Light  (Irradiation)  Sotvca, 
Model  Supuvasun  3000.  Manufacturer: 
Mutriias  Produktions  Gesellschaft  mbH, 
West  Germany.  Intended  use:  Tha 
instrument  will  be  used  to  study 
phototoxicity,  Le.,  toxic  responses  to 
li^t  both  In  animals  and  in  vitro. 
Animal  studies  will  involve  an 
appropriately  chosen  animal  model  (e.g. 
rats,  mice  and  guinea  pigs)  an  the  In 
vitro  studies  will  involve  examining 
chemical  changes  in  macromoleciiles 
and  orils  after  irradiatioB.  AppBcation 
received  by  Commissioner  of  Costeaw: 
October  31. 198S. 

Docket  No.  86-0(2.  Applicant:  Texas 
A&M  University,  Depaiiment  of 
Chemistry.  College  SUtion.  TX  77043- 
3255.  Instrument  Fourier  Transfbrm 
Interferometric  Spectrophotometer, 
Model  IZM05  with  Accessories. 
Manufacturer  Bomem.  Inooporatsd, 
Canada.  Intemied  use:  The  instrument 
AviU  ba  uaed  to  train  ^adaate  students 
in  proper  methods  and  tecfaakioes  of 
modem  research.  Students  wfll  asa  the 
instmment  to  obtain  spectra  ia  several 
spectroscopic  regions  (infrared, 
dirsviolet.  etc).  Tlie  ^tectra  wiB  be 
used  as  the  basis  for  research  pn^ects 
aimed  at  developing  the  skitts  required 
for  scientific  research.  Application 
received  by  Commissionw  of  Customs: 
October  31. 1965. 

Dodcet  No.  86-043.  Apphcaitt 
University  of  Colorado  Healtfi  Sciences 
Center.  4200  E.  Ninth  Avenue,  Denver, 
CO  80282.  btstrament  Counter  Qirrent 
Diatributian  Apparatas.  MmudactnreR 
Kemicentnun.  Landa  Umvetsitet, 
SwedeiL  Intended  naa:  Ilia  instmment  is 
intended  to  be  osed  Inr  enteroqrte 
membranes  during  pulse  chasa 
experiments  to  define  biosynftesis  of 
plasma  membrane  proteins.  Aiqthcation 
received  by  Commissioner  of  Customs: 
November  1, 1985. 

(Catalog  of  Fedaral  Pffmntif  Aaststanca 
Program  No.  11.105,  ImporUtion  of  Duty-Ftee 
Edncationa]  and  Scientific  Materials.) 
Frank  W.Cnd. 

Director.  StatatorylMtportPrngranu  Staff. 
[FR  Doc  85-28068  Fikd  11-22-86: 8:45  aa] 
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University  of  New  Mexioo  et  aL; 
Vronsoea  siea  Decision  on  Appecanone 
for  Dutyfree  Entry  of  Scientific 
Articles:  Correction 

In  FR  Docket  85-27214  appearing  at 
page  47243  in  the  Federal  Ragistar  of 
November  15, 1985,  the  second 
paragraph  is  corrected  to  read: 

Decision:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

Educational  and  Scientific  Materials.) 

FrukW.Cnal 

Director.  Statutory  Import  Programs  Staff. 

[FR  Doc  85-28061  Filed  11-22-85;  8:45  am] 
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Offehore  Platform  Jedcets  and 
From  the  Repuliic  of  Korea: 
Preliminary  Delei  iiiinetion  of 
Leee  Then  Fair  Value 


et 


AQENCv:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 


;  We  have  preliminarily 
determined  that  offshore  platforms 
jackets  and  piles  firom  the  Replublic  of  - 
Korea  (jackets  and  piles)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (TTC)  of  our  determination, 
and  we  have  directed  the  U.S.  Customs 
Service  to  suspend  Uquidation  of  cdl 
entries  of  the  subject  merchandise  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  January 
29,1986. 

EFFicnvi  date:  November  25, 1985. 
F0«  RNrrHER  irowsiATWii  contact: 

Frands  R.  Crowe.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
377-4087. 

SUPPLEMENTARY  INFODMATION: 

Preliminary  Detennination 

Based  upon  our  investigation,  we  have 
preliminarily  determined  that  jackets 
and  piles  from  the  Republic  of  Korea  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 


provided  in  section  733(b)  (19  U.S.C 
1673b(b))  of  the  Tariff  Act  of  igsa  as 
amended  (the  Act).  The  margins 
preliminarily  found  for  all  companies 
investigated  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  January  29. 1986. 

Caaelfistaiy 

On  April  19. 1985.  we  received  a 
petition  in  proper  form  filed  by  Kaiser 
Steel  Corporation  and  the  International 
Brotherhood  of  BoUermakers,  Iron  Ship 
Builders.  Blacksmiths.  Forgers  and   . 
Helpers  filing  on  behalf  of  the  U.S. 
producer(s)  and  woricers  producing 
offshore  platform  jackets  and  piles  for 
sale  in  the  U.S.  West  Coast  market  llie 
petitioners  subsequenUy  amended  the 
petition  to  allege,  in  the  alternative,  that 
it  was  filed  on  behalf  of  U.S.  producers 
and  workers  in  the  national  U.S.  market 
In  compliance  with  the  filing 
requirements  of  {  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  fix>m  the  Republic 
of  Korea  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act  and  that  these  imports  are 
causing  material  injury,  or  tlu^aten 
material  injury,  to  a  United  States 
industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We* 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  May  9. 
1985  (50  FR  20254).  On  June  3. 1985.  die 
rrC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
jackets  and  piles  are  materially  injuring, 
or  tiu«atening  material  injury  to,  a  U.S. 
industry  (50  FR  24716).  On  September  6, 
1985,  counsel  for  the  petitioners 
requested  the  Department  to  postpone 
the  preliminary  determination  until  not 
later  than  November  15. 1985.  On 
September  6,  we  granted  the  request  (50 
FR  37566). 

On  Jime  21. 1985.  a  two-part 
questionnaire  was  presented  to  counsel 
for  potential  respondents.  On  July  18, 
1985,  Daewoo  Shipbuilding  and  Heavy 
Machinery  Ltd.  (Daewoo)  and  Hyimdai 
Heavy  Industries  Co.  (Hyundai) 
responded  to  the  first  part  of  the 
questionnaire  which  requested  initial 
information  concerning  sales  of  the 
products  under  investigation. 

On  August  1, 1985.  based  upon  the 
initial  responses,  we  informed  Hyundai 
that  we  were  not  requesting  that  they 


respond  to  the  second  part  of  the 
questionnaire,  the  portion  which  sought 
detailed  sales  and  cost  data.  Even 
though  Hyundai  had  a  U.S.  sale  during 
the  period  of  investigation.  April  1, 1983. 
through  March  31. 1985,  its  project  is  not 
scheduled  for  completion  until  August 
1988.  Until  completion,  only  projected 
cost  data  would  be  available  for 
Hyundai's  project 

By  contrast  Daewoo  had  a  sale  of  a 
jacket  and  piling  during  the  period  of. 
investigation  which  was  completed  and 
exported  in  mid-1985.  Because, 
whenever  possible,  the  Department  uses 
actual  rather  than  projected  data  for  die 
calculation  of  foreign  market  value,  we 
required  only  Daewoo  to  respond  to  the 
second  portion  of  the  questionnaire. 
Their  response  was  received  on  August 
12.  Also  on  that  date,  Hyundai 
submitted  a  voluntary  response  to  the 
second  part  of  the  questionnaire. 
However,  we  limited  our  investigation 
to  Daewoo  for  the  reason  stated  above. 

So^M  of  Investigatioo 

The  products  covered  by  this 
investigation  are  steel  jackets 
(templates)  and  piles  for  offshore 
platforms,  subassemblies  thereof  that  do 
not  require  removal  from  a 
transportation  vessel  and  further  U.S. 
onshore  assembly,  and  appurtenances 
attached  to  the  jackets  and  piles.  These 
platforms  are  also  known  as 
conventional  fixed  platforms  and  are 
premanenUy  affixed  by  the  piles  to  the 
seabed.  The  platforms  are  not  mobile. 
These  jackets  and  piles  are  currently 
classified  in  the  Tariff  Schedules  of  the 
United  States  (TSUS)  under  item  652.97. 

Fair  Vahie  Comparison 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  based  on  purchase  price  with  the 
foreign  market  value  based  on  the 
constructed  value  of  the  imported 
merchandise. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  to  an  unrelaated 
purchaser  prior  to  its  importation  into 
tiie  United  States.  We  calculated  the 
purchase  price  based  on  the  delivered 
price  to  the  unrelated  customers  in  the 
United  States.  We  made  deductions  for 
ocean  freight  and  other  transportation 
costs.  We  made  an  addition  for  import 
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dutiea  ntdiich  were  iebat«d.  at  not 
collected,  by  reaaon  of  the  uqxtrtatiDB 
of  the  werdiaiidiae  to  the  Unitedi  SUtes, 
puiauant  to  tectioii  772(dXl)C3)  of  th* 
Act 

Foraign  Mailwt  Vahie 

In  accordance  wftb  section  773(e)  of 
the  AtX.  we  calculated  fiareign  aaj^et 
vahia  based  on  constructed  value  »inr^ 
there  were  not  sufficient  home  naiket  or 
third  country  sales  of  such  or  simQar 
merdiaitdlse.  Constructed  value  was 
based  on  the  constructed  vatae  nsponse 
of  Daewoo. 

In  detemiining  constructed  value  we 
calculated  the  cost  of  materials, 
falnication,  general  expenses  from  data 
provided  in  Ae  response.  After  a  review 
of  the  response,  we  made  certain 
adfustmeBts  to  the  cost  data  where  it 
appeared  that  coste  aeceasaiy  for  the 
production  of  the  jackets  and  piks  were 
not  included  and  for  other  costs  where  it 
appeorad  that  the  vahw  may  not  have 
been  appropriately  stated. 
We  adtustsd  the  cost  ol  maanfiBcturing  to 
include: 

•  Import  duties  not  paid  Qo  nw 
materials  due  to  exportatioa  of  the 
finished  product; 

•  Interest  cost  incurred  during 
constructioD; 

•  Additional  depreciabon  to 
appropriately  reflect  the  fully  absorbed 
amount  for  capital  improvements; 

•  The  cost  of  reconfiguration  of  the 
skidway,  and 

•  The  cost  of  repairing  damage  to 
manufacturing  facilities. 

In  the  general  category,  we  adjusted 
expenses  to: 

•  Exclude  unexplained  gains  and 
losses  form  foreign  exchange  activities 
which  tiie  company  associated  directly 
witfi  the  project; 

•  Exclude  interest  during  construction 
vt^iich  was  included  as  part  of 
manufacturing; 

•  Increase  the  amount  of  general 
iaterest  expense  to  reconcile  with 
Daewoo's  fmancial  statements;  and. 

•  Allocate  company-wide  expenses 
based  oa  the  value  of  woric  performed 
rather  than  on  other  bases  which  did  not 
appear  to  appropriately  capture  the 
costs  fw  the  project  e.g.,  the  cash  flow 
method. 

Because  the  general  expenses 
reported  were  above  the  statutory 
minimum  of  10  percent  of  the  sum  of 
material  and  fabrication  costs  we  used 
the  actual  general  expenses.  As  we  have 
been  unable  to  determine  what  the 
profit  is  for  the  same  general  class  or 
kind  of  merchandise,  for  the  purposes  of 
this  preliminary  determination  we  are 


usiag  the  atatatory  miaimam  of  ft 
paioeoL 

We  made  cuirew^  coovarakns  in 
accordaaca  «4th  i  353  J6(aHl)  of  the 
CoBtnetoe  Regulatkna,  using  certified 
exchange  rate*  aa  fuiaiahed  by  the 
Fedoal  Reserve  Bank  of  New  Yorio  We 
con^daed  te  date  of  purdiese  to  be 
the  dete  (tf  ecceptanoe  of  ^  contract 
and  used  that  date  as  the  dete  for 
currency  oonverakm. 


As  provided  in  section  77a(a)  of  the 
Act  we  will  verify  all  data  used  tai 
reaching  the  final  detenninatiaD  in  this 
investigation. 

Siispensiea  of  ijqiiidetion 

la  accordance  with  sactioB  739fd)  of 
the  act  we  are  directing  tfie  Uidted 
States  Customs  Service  to  suspend 
li4Iuidation  of  all  entries  of  jackets  and 
piles  fom  ^  RepoUie  otKon*  tfiat  are 
entered,  or  wit)Kka%vB  from  warrtouse, 
for  conaumptkMi,  en  or  after  tfie  date  of 
publication  of  this  notice  in  tfie  Federri 
Registor.  The  Customs  Service  shaD 
require  a  cash  deposit  or  the  poeting  of  a 
bond  equal  to  the  estimated  wei^ted- 
average  amount  by  vtdiidi  the  foreign 
value  of  the  merdiandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  bquidation  wiD  remain  in 
effect  until  fiffther  notice.  Tlie  margins 
are  as  fofiews: 


ManuraclurafB/na«s/«part«« 


AlOiiMn. 


nr 


2S.07 


Article  VI.5  of  the  General  Agreement 
on  Tarifh  and  Ttade  provides  that  "[n]o 
product .  .  .  8h«ll  be  subject  to  both 
antidumping  and  countervailing  duties 
to  con^iensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  In  the  preliminary 
countervailing  duty  determination  on 
jackets  and  piles  from  Korea,  we  found 
export  subsidies  (50  Fed.  Reg.  29461).  If 
a  level  of  e:q;>ort  subsidies  is  found  hi 
the  final  countervailing  duty 
determination  on  jackets  and  piles  from 
Korea,  it  will  be  subtracted  for  deposit 
or  bonding  ptirposes  frtua  the  dumping 
margin,  if  any,  found  in  the  final 
antidiunping  determination  on  jackets 
and  piles  from  Korea. 


BEST  COPY  AVAILABLE 


rrc  NotificatioB 

In  accordance  with  section  733(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
deteiminatioB.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  wiH  allow  die  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
rrc  confinna  thM  it  will  not  «<iTV>*e 
such  infonaation.  eithar  publicly  or 
under  an  administrative  protactive 
order,  without  the  oonsott  of  the  Depafy 
Assistant  Secretary  for  Import 
AdministratioQ.  The  ITC  will  determine 
whether  these  imports  materially  ti^tae, 
or  thraetea  meterial  ii^ary  to.  a  US. 
industry  before  the  later  of  120  days 
after  we  make  our  preliminary 
aSnaative  detmnination,  or  45  daya 
afler  we  make  our  final  determinatkiB. 

Public  Comment 

In  accordance  with  i  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  pubtic  heark^  to  afibnl 
interested  parties  an  opportnnify  to 
comment  on  diie  prelimkiary 
deteraiination  at  lOKX)  a.m.  on  January  7, 
1986,  at  ihe  U.S.  Department  <rf 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue.  NW.,  Washfaigton. 
DC  20230.  Individuals  who  wish  to 
participate  in  tfie  hearing  must  submit  a 
request  to  the  Depufy  Assistant 
Secretary  for  Import  Administration, 
Romn  B080,  at  ttie  above  address  within 
10  days  of  this  notice's  publication. 
Requests  ahoM  contain;  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Depufy  Assistant  Secretary  by  January 
3, 1986.  Oral  presentatiras  will  be 
limited  to  Issues  raised  in  the  briefo.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  within 
30  days  of  publication  of  this  notice,  at 
the  above  address  in  at  least  10  copies. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
Gilberts.  Kapha. 

AcUng  Deputy  Assistant  Sacntaryfor  la^ort 

Administration. 

November  IS,  1986. 

[FR  Doc  85-28067  FUed  ll-Z^-aS;  8.-45  an] 
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:  Internationa}  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 


n  We  have  preliminarily 
determined  that  o&hora  platform 
jackets  and  piles  from  Japan  (jadcets 
and  piles)  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination,  and  we  have 
directed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of  the 
subject  meiY^handise  as  described  in  the 
"Suspension  of  Liquidation'*  section  of 
this  notice.  If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  January  29. 1986. 
■FFlcnvi  DATE  November  25, 1985. 


iiTION  CONTACn 

Frands  R.  Crowe,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  US. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-4087. 
SUPnSMENTARV  mfoioiiation: 

PnUminary  Determinatioo 

Based  upon  our  investigation,  we  have 
preliminarily  detennined  that  jackets 
and  piles  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733(b)  (19  U.S.C.  1873b(b)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  margins  preliminarily  found  for  all 
companies  investigated  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  January  29, 1988. 

Case  History 

On  April  19, 1985,  we  received  a 
petition  in  proper  form  filed  by  Kaiser 
Steel  Corporation  and  the  International 
Brotherhood  of  Boilermakers,  Iron  Ship 
Builders.  Blacksmiths,  Forgers  and 
Helpers  filing  on  behalf  of  the  U.S. 
producerfs)  and  workers  producing 
offshore  platform  jackets  and  piles  for 
sale  in  the  U.S.  West  Coast  market.  The 
petitioners  subsequently  amended  the 
petition  to  allege,  in  the  alternative,  that 
it  was  filed  on  behalf  of  U.S.  producers 
and  workers  in  the  national  U.S.  market 
In  compliance  with  the  filing 


requirement  of  I  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36),  the  petition 
alleged  that  imports  of  the  subject 
merohandise  frt>m  Japan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act  and 
that  these  imports  are  causing  material 
injury,  or  threaten  material  injury,  to  a 
United  States  industry.  After  reviewing 
the  petition,  we  determined  that  it 
contained  sufficient  grounds  upon  whidi 
to  initiate  cm  antidimiping  duty 
investigation.  We  notified  the  ITC  of  our 
action  and  initiated  such  an 
investigation  on  May  9. 1985  (50  PR 
20252).  On  June  3, 1985,  the  ITC 
determined  that  diere  Is  a  reasonable 
indication  that  imports  of  jackets  and 
piles  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S 
industry  (50  PR  24716).  On  September  6, 
1985,  counsel  for  the  petitionera 
requested  the  Department  to  postpone 
the  preliminary  determination  until  not 
later  than  November  15, 1985.  On 
September  6.  we  granted  the  request  (50 
PR  37566). 

On  July  1. 1985.  a  two-part 
questionnaire  was  presented  to 
potential  respondents.  On  July  19. 1985, 
Hitachi  Zosen  Corporation  ^tachi) 
responded  to  the  first  part  of  the 
questionnaire  which  requested  initial 
information  concerning  sales  of  the 
products  under  investigation.  On  July  22. 
1985,  Nippon  Steel  Corporation  (NSC) 
and  Nippon  Kokan  KJC.  (NKK)  also 
responded  to  the  initial  portion.  Based 
upon  the  initial  responses,  we  did  not 
require  NKK  to  respond  to  the  second 
part  of  the  questionnaire,  the  portion 
which  sought  detailed  sales  and  cost 
data.  NKK  had  two  U.S.  sales  during  the 
period  of  investigation,  April,  1983. 
through  March  31. 1985.  However,  these 
projects  are  not  scheduled  for 
completion  imtil  mid-1986.  Until 
completion,  only  projected  cost  data 
would  be  available  for  NKK's  projects. 
By  contrast  both  Hitachi  and  NSC  made 
sales  of  jackets  and  piles  during  the 
period  of  investigation  that  were 
completed  and  exported  in  mid-1985. 

Because,  whenever  possible,  the 
Department  uses  actual  rather  than 
projected  data  for  the  calculation  of 
foreign  market  value,  we  limited  our 
investigation  to  the  single  sale  by 
Hitachi  and  NSC  respectively. 
Accordingly,  we  required  Hitachi  and 
NSC  to  respond  to  the  second  portion  of 
our  questionnaire.  Their  responses  were 
received  August  15. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  steel  jackets 
(templates]  and  piles  for  offshore 


platforms,  subassemblies  thereof  that  do 
not  require  removal  from  a 
transportation  vessel  and  further  U.S. 
onshore  assembly,  and  appurtenances 
attached  to  the  jackets  and  piles.  These 
platforms  are  also  known  as 
conventional  fixed  platforms  and  are 
permanendy  affixed  by  the  piles  to  the 
seabed.  The  platforms  are  not  mobile. 
These  Jackets  and  pUes  are  currenUy 
classified  in  the  Tariff  Schedules  of  the 
United  States  (TSUS)  under  item  652.97. 

Fafar  Value  Comparieon 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  based  on  purchase  with  the  foreign 
market  value  based  on  the  constructed 
value  of  the  imported  merchandise. 

United  States  Price 

A^  provided  in  section  772(b)  of  the 
Act  we  used  the  purchase  price  of  the 
subject  merchandise  to  represent  the 
United  States  price  because  the 
merchandise  was  sold  to  an  unrelated 
purchaser  prior  to  its  importation  into 
the  United  States.  We  calculated  the 
purchase  price  based  on  the  delivered 
price  to  the  unrelated  customer  in  the 
United  States.  We  made  deductions  for 
ocean  freight  and  other  transportation 
costs. 

Foreign  Market  Value 

In  accordance  with  section  773(e)  of 
the  Act  we  calculated  foreign  market 
value  based  on  constructed  value  since 
there  were  not  sufficient  home  market  or 
third  country  sales  of  such  or  similar 
merchandise.  Constructed  value  was 
based  on  the  constructed  value  response 
of  each  respondent 

In  determining  constructed  value,  we 
analyzed  the  responses  and  calculated 
the  costs  of  materials,  fabrication  and 
general  expenses  from  data  provided  in 
the  respondents'  submissions.  We  made 
certain  adjustments  to  the  constructed 
value  where  it  appeared  that  costs 
necessary  for  the  production  of  the 
products  were  not  included  and  for 
other  costs  where  it  appeared  that  the 
value  may  not  have  been  appropriately 
stated.  The  specific  methodology  used  to 
calculate  constructed  value  for  each 
company  is  listed  below: 

1.  Hitachi's  Constructed  Value:  We 
adjusted  the  manufacturing  cost  to 
include: 

•  certain  cost  items  classified  in  the 
submission  as  general  expenses,  e.g., 
quality  control  and  testing. 

•  the  cost  of  reconfiguring  the 
skidway; 
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•  additional  depredation  to  reflect 
appropriately  the  fully  absorbed  amount 
for  capital  improvements;  and. 

•  interest  expense  incurred  during 
construction. 

We  used  tbe  statutory  minimnn^  of  10 
percent  of  the  sum  of  material  and 
fabrication  costs  for  general  expenses 
because  the  general  expenses  reported  ; 
were  less  than  that  amount.  As  we  have 
been  unable  to  determine  what  the 
profit  is  for  the  same  general  class  or 
kind  of  merchandise,  for  the  pmposes  of 
this  preliminary  determination  we  are 
using  the  statutory  mininnini  of  8 
percent. 

2.  NSC's  Constructed  Value:  We 
compared  the  reported  transfer  price  for 
steel  used  in  the  project  which  was 
produced  by  the  company's  own  steel 
mills,  to  the  market  prices  for 
comparable  steel.  We  found  these 
related-party  transfer  prices  for  steel  to 
be  substantially  below  market  prices. 
Therefore,  we  adjusted  the 
manufacturing  cost  by  the  difference 
between  the  company's  transfer  prices 
and  market  prices  for  the  steel  products 
produced  by  the  company. 

We  used  the  statutory  minimum  of  10 
percent  of  material  and  fabrication  costs 
because  the  general  expenses  reported 
were  less  than  that  amount.  As  we  have 
been  unable  to  determine  what  the 
profit  is  for  the  same  general  class  or 
kind  of  merchandise,  for  the  purposes  of 
this  preliminary  determination  we  are 
using  the  statutory  minimum  of  8 
percent. 

We  made  currency  conversions  in 
accordance  with  section  353.56(a)(1)  of 
the  Commerce  Regulations,  using 
certified  exchange  rates  as  furnished  by 
the  Federal  Reserve  Bank  of  New  York. 
We  considered  the  dates  of  purchase  to 
be  the  dates  of  acceptance  of  the 
contracts  and  used  those  dates  as  the 
dates  for  currency  conversion. 

Verification 

As  provided  in  section  776(a)  of  the 
Act  we  will  verify  all  data  used  in 
reaching  the  final  determination  in  this 
investigation. 

Suspension  of  liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  jackets  and 
piles  fiom  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
value  of  the  merchandise  subject  to  this 
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investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  margins 
are  as  follows: 


MMMtactum/MlM/wportm 

pwoMig* 

HterM 

NSC 

<yio7 

AIMhM 

14  mi 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigatioa  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  Sies,  provided  the 
rrc  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry  before  the  later  of  120  days 
after  we  make  our  preliminary  ' 
affirmative  determination,  or  45  days 
after  we  make  our  final  determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on  January  8, 
1986,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
Room  B099,  at  the  above  address  within 
10  days  of  this  notice's  pufflication. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  January 
3, 1985.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46.  within 
30  days  of  publication  of  this  notice,  at 
the  above  address  in  at  least  10  copies. 


This  determination  is  published 
pursuant  to  section  733(Q  of  the  Act  (19 
U.S.C  1673b(f)). 
Gilbnt  B.  Kaplan, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

November  15, 1985. 

[FR  Doc.  8S-28058  Filed  11-22-BS  8:45  an^ 


Short  Supply  Review  on  Aloy  Band 
Saw  Steel;  Requeet  for  Comment* 

AaeNCV:  International  Trade 
Administration/Import  Admlnistratien. 
Commerce. 

ACTION:  Notice  of  request  for  comments. 


SUMMAav:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Artide  4  of  the 
U.S.-EC  Arrangement  on 
Complementary  Products  with  resped  to 
alloy  band  saw  steel. 

EFFKCnvf  DATE:  Comments  must  be 
submitted  no  later  than  ten  days  from 
publication  of  this  notice. 

ADORESa:  Send  all  comments  to  Joseph 
A.  Spetrini,  Director,  Office  of 
Agreements  CompUance.  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  and  Constitution  Ave.. 
NW.,  Washington.  DC,  Room  3099. 

NM  niRTHER  INTOfniATION  CONTACT: 

Nicholas  C.  Tolerico,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.,  Washington,  DC  2023a  Room 
3087B.  (202)  377-4036. 

SUPPLEMENTARY  INFORMATION:  Artide  4 
of  the  U.S.-EC  Arrangement  on 
Complementary  Products  provides  that 
if  the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (induding  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors],  an  additional  tonnage  shall  be 
allowed  for  such  product  .  .  ." 

We  have  received  a  short  supply 
request  for  alloy  band  saw  steel  with  a 
width  ranging  from  V*  inch  to  iVi  inch 
and  a  thickness  ranging  from  0.025  to 
0.042  inch.  It  will  be  used  in  the 
manufacture  of  band  saw  blades.  This 
request  is  independent  of  the  short 
supply  request  published  in  the  Federal 
Register  on  September  9, 1985 
concerning  carbon  band  saw  steeL 

Parties  interested  in  commenting  on 
this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
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later  than  tan  days  from  publicatioQ  of 
this  notice.  Coounenta  should  focus  on 
the  economic  factors  involvod  in 
granting  or  denying  this  request 
Commerce  will  maintain  this  request 
and  aU  comments  in  a  public  life. 
Anyone  submitting  business  proiwietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  submit  with  it  a 
submission  without  proprietary 
information  which  can  be  placed  in  the 
public  life.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit, 
Import  Administration,  US.  Departmmt 
of  Commerce,  Room  B-090  at  the  above 
address. 

Gilbart  B.  Kaplu. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

tkmmbtt  la  1985. 

[FR  Doc  85-28017  Filed  11-22-85;  8:45  am] 
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Short  Supply  R«vi«w  on  Cwliin  Aloy 
Wire  Rod;  RoquMl  for  CooMMnta 

AOCNCY:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  review  of 
a  request  for  a  short  supply 
determination  under  Article  4  of  the 
U.S.-EC  Arrangement  on 
Complementary  Products  with  respect  to 
5.5  mm  alloy  wire  rod  used  in  the 
production  of  welding  wire  and  made  to 
American  Welding  Society  specification 
E70S6. 

UPECllve  DATE:  Comments  must  be 
submitted  no  later  than  ten  days  from 
pubbcation  of  this  notice. 
AOORCSS:  Send  all  comments  to  Joseph 
A.  Spetrini,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  St  and  Constitution 
Ave.,  NW.,  Washington,  DC  2023a 
Room  3087B,  (202)  377-4306. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  C  Tolerico,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  St  and  Constitution 
Ave.,  NW..  Washington,  DC  20230, 
Room  3087B.  (202)  377-430& 
SUPPLfMBITARV  INFORMATKNt  Article  4 
of  the  U.S.-EC  Arrangement  on 
Complementary  Products  provides  that 
if  the  U.S. ". . .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 


product  (induding  substantial  objective 
evidence  aach  aa  allocation,  extended 
delivery  periods,  or  other  relevant 
facton).  an  additional  tonnage  shall  be 
allowed  for  such  product . .  .** 

We  have  received  a  short  supply 
request  for  5.5  mm  allloy  wire  rods  for 
use  fai  the  production  of  welding  wire, 
ranging  in  diameter  fit)m  0.0350-inch  to 
0J)625-inch,  to  American  Welding 
Society  specification  E706a. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  from  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  label  the 
businees  proprietary  portion  of  the 
submissimi  ajnd  also  include  with  it  a 
submission  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-<I09  at  the  above 
address. 
GObitt  B.  KaplaB, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administrodon. 

Noveinl)er  19. 1985. 

[FR  Doc  85-28010  Filed  11-22-85;  8:45  am] 
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National  Ocoanic  and  Atmospheric 


National  Weather  Service;  Next 
Generation  Weather  Radv  Joint 
System  Program  Office;  Conatruction 
and  Operation  of  Next  Qeneration 
Weether  Radar  (NEXRAO) 

Correction 

In  FR  Doc.  85-25014  beginning  on  page 
425M  in  the  issue  of  Monday,  October 
21. 1985,  the  third  soitence  of  the 
SUMMARY  was  incorrect  As  corrected, 
the  SUMMARY  should  read: 
summary:  The  record  of  Decision 
published  in  the  Federal  Register  of 
Tuesday,  October  15, 1985,  {50  FR  41721) 
is  supeneded  by  this  Record  of 
Decision.  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
has  decided  to  proceed  with  its  plan  to 
install  and  operate  a  new  Doppler 
weather  radar  system  called  the  Next 
Generation  Weather  Radar  (NEXRAD) 
system.  NOAA  has  determined  that 
construction  and  operation  of  the 
NEXRAD  system  will  have  no 
significant  adverse  environmental 
impacts.  All  anticipated  effects  are 


already  minor  or  can  be  limited  to  minor 
impacts.  Careful  attention  to 
environmental  site  selection  criteria  and 
site  layout  will  ensure  that  avoidable 
impacts  are.  in  fact  avoided  and  that 
other  impacts  are  minimized. 


Coastal  zone  Management;  Federri 
Conslatency  Appeal  hy  Northwaetein 
Padfic  RsHroad  Company  From 
Obfactlon  of  the  CaWdmla  Coaetal 
Commiaaion  to  Ral  Une 
AlMndonment,  Northern  Calif  omia 

aoencv:  National  Oceanic  and 
Atmosf^eric  Administration. 
Commerce. 

ACTION:  Notice  of  appeal  dismissal. 


:  On  February  la  1984. 
Northwestern  Pacific  Railroad  Company 
(NWP)  appealed  to  the  Secretary  of 
Commerce  under  section  307(c)(3](A]  of 
the  Coastal  Zone  Management  Act  of 
1972,  as  amended.  (CZMA),  16  U.S.C. 
145e(c)(3)(A),  and  impiemeting 
regulations  at  15  CFR  930  Sul^art  R 
The  appeal  was  filed  firom  an  objection 
by  the  California  Coastal  Commission, 
which  found  that  the  proposed 
abandonment  of  the  Eel  River  railway  in 
northern  California  by  NWP  was 
inconsistent  with  die  California  Coastal 
Management  Program.  The  Secretary 
stayed  this  appeal  in  April  1985,  pending 
the  preparation  of  an  Environmental 
Impact  Statement  by  the  Interstate 
Commerce  Commission  (ICC),  the 
federal  agency  with  jurisdiction  over  the 
railway  line  (49  FR  15597). 

On  October'3. 1985,  NWP  requested 
dismissal  of  its  consistency  appeals,  on 
the  grounds  that  NWP  had  sold  the  Eel 
River  line  and  that  its  application  for 
abandonment  had  been  dismissed  by 
the  ICC  as  moot.  Docket  No.  AB-14 
(Sub-No.  4),  Northwestern  Pacific  R.R.— 
Abandonment— In  Mendocino,  Trinity 
and  Humboldt  CounUea,  CA  (order 
served  May  15. 1965).  In  addition, 
related  Ninth  Circuit  appeals  have  been 
settled.  California  v.  Northwestern 
Pacific  R.R..  Nos.  84-1600  and  84-7162 
(9th  Or.  June  21. 1985).  No  objection  to 
the  dismissal  was  filed  by  the  Cabfomia 
Coastal  Commission. 

On  November  13. 1985.  the  Secretary 
of  Commerce  dismissed  NWFs  appeal 
in  light  of  the  disposal  of  the  underiying 
controversy. 

FOR  FURTMm  INFORMATION  CONTACT: 
L  Pittman,  Attorney-Advisor,  Office  of 
the  Assistant  General  Counsel  of  Ocean 
Services,  Room  270,  Page  1  Building, 
2001  Wisconsin  Avenue,  NW., 
Washington.  D.C.  20235  (202)  254-7512. 
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:Fora 

detailed  description  of  NWFt  appeal, 
see  the  Notice  of  Appeal  published  at  49 
FR  726$  (Felmiaiy  28. 1964). 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Pn^am 
Assistance). 

Dated  November  19. 1965. 

Robert  ).  McManus, 

General  Counsel  National  Oceanic  and 
Atomapheric  Administration. 
[FR  Doc  B&-28023  Filed  11-22-86:  8:45  amj 
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Marina  Uammala;  Propoaad  Parmtt 
Modification  Na  2:  Southwaat 
Fiahariaa  Cantar 

Notice  is  hereby  given  that  the 
Southwest  Fisheries  Center  [P77#8). 
National  Marine  Fisheries  Service.  P.O. 
Box  271.  La  Jolla.  California  92038  has 
requested  a  modification  to  Permit  No. 
404  issued  on  February  8, 1983  (48  FR 
6758),  as  modified  on  October  26. 1984 
(49  FR  43987).  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216). 

The  Permit  Holder  is  requesting  to 
increase  the  authorized  number  of 
northern  elephant  seals  that  can  be 
captured,  marked  and/or  tagged,  and 
release  horn  120  to  200.  and  to  extend 
the  expiration  date  of  the  Permit  to 
December  31. 1987. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Conmiittee  of  Scientific  Advisors. 

Written  data  reviews,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sevice.  3300 
Whitehaven  Street.  NW..  Washington. 
DC:  and 

Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 


South  Feny  Street  Terminal  Island. 
California  90731. 

Dated:  November  18. 1965. 
RidianiB.Roe. 

Director,  Office  of  Fisheriea  Management, 
National  Marine  Fisheries  Service. 
(FR  Doc  85-28034  FUed  ll-22-«5;  8:45  am] 
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Marina  Mammala;  Propoaad  Parmtt 
Modification  Na  3:  NMFS,  Southwaat 
Fiattariaa  Cantar 

Notice  is  hereby  given  that  the 
Southwest  Fisheries  Center  (P77W). 
National  Marine  Fisheries  Service.  P.O. 
Box  271.  La  Jolla.  California  92038.  has 
requested  a  modification  to  Permit  No. 
347  issued  on  July  25. 1981  (46  FR  38950). 
as  modified  on  February  7. 1983  (48  FR 
6381)  and  on  September  1. 1983  (48  FR 
40933)  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 
The  Permit  Holder  is  requesting  to 
increase  the  take  of  California  sea  lions 
[Zalophus  califomianus]  for  mark/ 
recapture  studies  from  3200  to  3900. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  reviews,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
DC  20235  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW.,  Washington. 
DC;  and 

Regional  Director.  Southwest  Region. 
National  Marine  Fisheries  Service.  300 
South  Ferry  Street,  Terminal  Island. 
California  90731. 

Dated:  November  1&  1965. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Service. 

[FR  Doc.  85-28033  Filed  11-22-85;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Faaa  for  Fadaraiintarim  Storaga; 
Calandar  Yaar  1966 


f.  Department  of  Energy. 
ACTION:  Notice  of  Fees  for  Federal 
Interim  Storage  of  Spent  Nuclear  Fuel 
from  Civilian  Nuclear  Power  Plants  in 
the  United  States  for  Calendar  Year 
1986.  The  Fees  priviously  established  for 
Calendar  Year  1985  are  hereby 
rescinded  on  the  effective  date  of  this 
notice. 


:  This  notice  updates  the  fees 
to  be  levied  against  users  of  Federal 
Interim  Storage  (FIS)  services  for  spent 
nuclear  fuel  as  required  by  section 
136(a)(2)  of  the  Nuclear  Waste  Policy 
Act  of  1982.  Pub.  L  97-425.  42  U.S.C.  sec 
10101  et  seq.  (Act).  The  fees,  shown  in 
Table  1.  have  been  updated  to  ensure 
full  recovery  of  all  cosU  incurred  by  the 
Department  of  Energy  (Department)  in 
providing  these  services.  These  fees  are 
for  calendar  year  1966  and  replace  those 
in  effect  for  calendar  year  1985. 

Table  l.— Fees  for  FIS  Services  Furnished 
BY  THE  Department  of  Energy,  Oouar  per 
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eFFECnvi  DATE  The  updated  fees  wiU 
be  effective  on  January  1. 1986,  and  will 
remain  effective  for  a  period  of  twelve 
months  from  the  effective  date. 
PON  nifrrHER  intoiniation  contact: 
Dwight  E.  Shelor,  Office  of  Storage  and 
Transportation  Systems  (RW-32).  Office 
of  Civilian  Radioactive  Waste 
Management,  Department  of  Energy. 
1000  Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  252-9433. 
SUPPt^MCNTAIIY  INFOmUTKM:  The 
updated  fees  shown  above  in  Table  1 
were  developed  by  the  Department  to 
comply  with  the  requirement  of  section 
136  of  the  Act  which  requires  each  uaet 
to  pay  its  pro  rata  share  of  costs  in  order 
to  ensure  complete  recovery  of  costs 
incurred  by  the  Department  in  supplying 
FIS  services.  The  Department 
reexamined  alternative  inethods  for 
structuring  fees  for  FIS  services,  as 
reported  in  1985  Federal  Interim  Storage 
Fee  Study:  A  Technical  and  Economic 
Analysis.  (PNL-5559)  September  1985. 
Based  on  this  reexamination,  the 
Department  again  concluded  that  the 
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combined  interests  of  the  Departmeat 
and  the  users  would  be  best  served,  and 
costs  would  be  most  appropriately 
recoverd.  by  a  two-part  fae  paynent 
consistiag  of  an  Initial  Payment  opaa 
execution  of  a  contract  for  FIS  services 
followed  by  a  Final  Payment  upon 
delivery  of  the  ^>ent  fuel  to  the 
Department  In  addition,  each  user  will 
be  invoiced  by  the  Department  for  the 
actual  costs  of  transportation  of  its 
spent  fuel  from  tfie  reactor  site  to  the 
FlSfodlity. 

The  Initial  Payment  shall  be  made 
within  30  days  after  execution  of  the 
contract  for  FIS  service:  it  is  an  advance 
payment  covering  the  pro  rata  share  of 
the  preoperational  costs  including: 

(1)  The  capital  construction  costs  of 
the  transfer  facilities  and  storage  area 
required  to  accommodate  the  initial 
storage  service  commitments,  including 
design  and  construction  costs: 

(2)  Costs  of  procuring  storage 
modules; 

(3)  Development  costs; 

(4)  Government  administrative  costs; 
including  storage  fund  management; 

(5)  Impact  aid  payments  made  in 
accordance  with  section  136(e)  of  the 
Act  and 

(6)  Interest  paid  on  any  funds 
borrowed  from  the  Treasury  Department 
to  conduct  preliminary  work. 

The  effective  Intial  Fee  will  be 
determined  by  the  quantity  of  spent  fuel 
committed  to  FIS  by  the  first  contract 
executed,  or  group  of  contracts  executed 
simultaneously,  by  the  Department  in 
accordance  with  section  135(b)  of  the 
Act  Table  1  exhibits  the  appropriate 
fees  for  discrete  quantities  of  contracted 
fuel  from  100  MTU  to  1900  MTU.  If  the 
quantity  of  fuel  covered  by  the  first 
contracts  is  less  than  100  MTU,  the 
Initial- Fee  will  be  the  Initial  Fee  shown 
in  Table  1  for  100  MTU  storage  capacity. 
If  the  quantity  of  fuel  covered  by  the 
first  contracts  exceeds  100  MTU  and  is 
not  one  of  the  discrete  quantities  shown, 
the  Intial  Fee  will  be  recalculated  by  the 
Department  for  the  exact  quantity  of 
spent  fuel  committed  to  storage  under 
these  first  contracts.  The  Initial  Fee  so 
determined  by  the  first  contracts  will 
then  be  charged  to  all  subsequent 
contractors  of  FIS  services  until  the  Fee 
Schedule  is  next  revised. 

To  ensure  that  the  payments  are 
equitable  among  the  users  of  FIS 
services,  the  Department  will  annually 
update  both  the  Initial  and  Final  Fees  to 
reflect  changes  in  the  estimated  costs 
for  providing  FIS  Services  as  the  amount 
of  fuel  under  contract  Increases  or  as 
additional  FIS  focilities  are  activated. 
After  aU  preoperational  activities  have 
been  completed,  the  Department  will 
determine  die  total  costs  incurred  in 


comwction  witii  the  peroperaticmal 
activitiea  (i.e..  design,  safoty  reviews, 
construction,  storage  module 
procurement  and  associated  activities) 
and  will  determine  the  difference 
between  the  faiitial  Payments  made  by 
each  user  and  die  subseqenntly  revised 
Initial  Pa]rments  that  take  into  account 
the  increased  quantities  of  spent  fuel 
being  conunitted  to  FIS.  The  Department 
will  then  credit  or  debit  the  Final 
Payment  of  each  user  with  the 
difference  between  the  amounts  paid  as 
Initial  Payments  and  its  then  pro  rata 
share  of  the  revised  total  preoperational 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advance  payments  made). 

The  Final  Payment  shall  be  billed  to 
the  user  within  00  days  after  delivery  of 
the  spent  fiiel  to  the  Department  and 
shall  be  payable  within  00  days 
thereafter.  It  will  be  calculated  to  cover 
the  sum  of  the  following: 

(1)  Any  under-  or  over-estimation  in 
the  costs  used  to  calculate  the  Initial 
Payment  of  the  fee,  as  described  above; 

(2)  The  toal  estimated  cost  of 
operation  and  decomissioning  of  the  FIS 
fadlties  (including  Government 
administrative  costs,  storage  fund 
management  and  impact  aid). 

In  addition,  the  Department  will  bill 
each  individual  user  for  the  actual  costs 
the  Department  incurs  in  the 
transportation  of  that  user's  spent  fuel  to 
the  FIS  facilities  including,  but  not 
limited  to.  cask  lease,  freight  charges, 
and  security.  Billing  and  payment  for 
transportation  will  be  on  the  same 
schedule  as  the  Final  Payment 

In  addition  to  the  Intial  Payment  and 
the  Final  Payment  described  above,  the 
Department  will  make  a  final 
adjustment  for  each  user  after  the 
decommissioning  of  the  FIS  facilities,  or 
March  31,  2002.  whichever  is  earlier. 
This  adjustment  will  be  based  on  a 
determination  of  the  total  costs  incurred 
in  design,  construction,  operation  and 
decommissioning  of  the  FIS  system 
through  december  31,  2001.  The 
Depcutment  will  make  final  adjustments 
to  the  extent  that  there  is  a  difference 
between  the  total  amounts  paid  by  each 
user  in  Intial  and  Final  Payments  and 
the  user's  pro  rata  share  of  these  total 
costs  (net  of  its  pro  rata  share  of  interest 
earned  on  advanced  payments  made). 
This  adjustment  may  be  either  a 
pa3raient  to  the  Department  or  a  refund 
to  the  user. 

Any  payments  not  made  on  a  timely 
basis  will  be  subject  to  interest  charged 
at  the  quarterly  Treasury  rate  plus  6 
percent 

In  order  to  factor  the  time  value  of 
money  into  the  fee  update  calculation, 
the  revenue/expenditure  projections  are 
based  on  the  following  assumptions 


concerning  tb«  acbedale  of  constmctlng 
and  oparating  FIS  Cadfitie*.  Theae 
asaumptkns  rafisct  the  dunces  in  spent 
fuel  storage  raquirsments  which 
occurred  during  1985: 

Assumption  1:  Design  and 
construction  of  FIS  facilities  would 
commence  in  1966  end  be  completed  so 
that  storage  operations  could  commence 
in  mid-ig88: 

Assumption  2:  The  FIS  Aicility  would 
receive  spent  fuel  during  the  three-year 
period  between  mid-1989  and  mid-1992. 
It  would  ship  spent  fuel  to  a  Monitored 
Retrievable  Storage  facility  or  waste 
respository  during  the  trhee-year  period 
commencing  at  the  beginning  of  1996 
and  terminating  at  the  «nd  of  200a  One- 
third  of  the  storage  capacity  of  the  FIS 
facility  would  be  received  each  year 
during  the  receiving  period,  and  one- 
third  would  be  shipped  each  year  during 
the  shipping  period; 

Assumption  3:  Decontamination  and 
decomissioning  of  FIS  facilities  would 
be  conducted  in  the  year  2001. 

In  accordance  with  the  constraints 
imposed  by  the  Act  the  Dq>artment 
plans  to  expend  no  funds  in  connection 
with  die  FIS  program  other  than  the 
minimal  expenses  for  planning  until 
clear  evidence  of  a  need  exists.  At  that 
time,  the  Department  will  commence  the 
design  of  the  FIS  facilities  on  the  basis 
of  the  contractual  commitmuts  that 
then  exist  for  FIS  services.  These 
facilities  will  have  the  capacity  for  only 
that  amoimt  of  spent  fuel  whidb  i» 
committed  to  storage  under  the  then- 
existing  contracts. 

The  Department  has  again  assumed 
that  canistered  consolidated  spent  fuel 
rods  would  be  acceptable  for  storage  at 
the  FIS  facilities.  However, 
consolidation  would  not  be  a  criterion 
for  acceptance,  nor  would  the 
disassembly  and  consolidation  of  spent 
fuel  be  included  in  the  capabilities  of  the 
FIS  facilities.  Until  the  cost  effects  of 
storing  consolidated  fuel  has  been 
accurately  determined,  the  Department 
will  coDect  the  same  fee  for  storage  of 
canistered  consolidated  spent  fuel  rods 
as  for  intact  fuel  assemblies.  At  that 
time,  any  difference  in  operational  costs 
which  may  result  from  receipt  and 
handling  of  consolidated  fuel  rods  will 
be  factored  into  the  annual  recalculation 
of  the  fee,  and  a  separate  fee  for 
consolidated  fuel  will  be  published.  If 
the  revised  iidtial  fees  are  lower  than 
any  previously  collected  for 
consolidated  fuel  a  credit  will  be 
aaaigned  to  the  Final  Payment  for  that 
consolidated  fueL  Any  savings  in 
transportation  costs  that  result  frt>m 
shipping  consolidated  rods  would  be 
realised  immediately. 


BEST  COPY  AVAILABLE 


FiH^Mr  InfotiBatfcm  m  to  the 
DepaitaMof  •  FIS  Mrvlces  and  charges 
is  available  In  the  dted  report,  PNL- 
S569. 


I  in  Waahingtan,  DC,  on  November 

B«bCIIiim^ 

Dinetof,  Office  ofCMlian  Radhxtctire 
Waste  hianagmnent 

[FR  Doa  86-«7ge2  Hied  ll-2»-eS:  8;4S  am) 


Economic  R«9uialery  AdmlnMratfon 

1S;OFPCaseNo. 


64012-«29S-2>-241 


Acco^tanco  Of  PottUon  f or  Exofflfition 
and  AMalabOtty  of  Cortification; 
ICIomnw  Equity  Entarprtoaa,  Inc. 


AOBMCV:  Economic  Regulatory 
Administratiaa  Department  of  Energy. 
wmmmmr.  On  Octobw  21, 1985. 
Klondike  Equity  Enterprises,  Inc.  (KEE), 
filed  a  petition  with  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  oi  Energy  (DO&)  requesting 
a  permanent  cogeneration  exemption  for 
a  proposed  Klondike  HI  electric 
powerplant  to  be  located  at  its  facility  in 
Orange  County,  California,  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C  8301  et  aeq.)  ("FUA"  or  "the 
Act").  Tide  n  of  FUA  prohibits  both  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
powerplant  and  die  construction  of  any 
such  fodlity  without  the  capability  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exen^itions  from  the  prohibitions  of 
Title  a  of  FUA  are  found  in  10  CFR  Parts 
600, 501,  and  503.  Final  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25. 1882  (47  FR  29209, 
July  a,  1982),  and  are  found  at  10  CFR 
503.37. 

The  |»oposed  powerplant  for  which 
the  petition  was  filed  is  an 
approximately  27.8  MW  (net) 
cogeneration  facility  consisting  of  a  gas 
turbine  and  generator,  a  heat  recovery 
steam  generator,  and  a  steam  turbine 
and  generator,  an  absorption 
refrigeration  package  and  ancillary 
equipmenL 

The  plant  will  be  constructed  at  a 
facility  consisting  of  two  ice  rinks,  a 
health  dub,  swimming  pool  and 
restaurant  Hie  plant  wioi  bum  natural 
gas.  It  is  expected  that  more  than  SO 
percent  of  die  net  annual  electric  power 
produced  by  KEE  will  be  sold  to  San 
Diego  Gas  and  Electric  making  the 
cogeneration  facility  an  electric 


powerplant  pursaant  to  die  deQaitioiis 
contained  in  10  CFR  I  800.2.  The  facility 
will  dso  produce  thomal  energy  for  an 
absorpdoB  refiigeradon  system,  water 
heatfaig,  and  comfort  heating  system  at 
die  adjoining  recreational  complexes. 

ERA  has  determined  diat  die  peddon 
appears  to  indnde  snfiBdent  evidence  to 
support  an  ERA  determination  on  the 
exenqition  request  and  it  is  dierefbre 
accepted  porsaant  to  10  CFR  |  501.3.  A 
review  of  the  petition  is  provided  hi  die 

SUPnaMMTAMV  MRMOMTION  section 

below. 

As  provided  far  in  Secdona  701  (c) 
and  (d)  of  FUA  and  10  CFR  |(  50LS1 
and  5003,  intereated  persons  are 
invited  to  tabndt  written  comments  in 
regard  to  dils  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  pubUc 
hearing. 

The  public  file  containing  a  copy  of 
this  Nodoe  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  sopportlng 
materials  on  this  proceeding  is  available 
upon  request  throu^  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW.  Room  IB- 
190,  Washington.  DC  20585.  from  9:00 
a.m.  to  4KX)  pjn.,  Monday  dirough 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  togedier  with  a 
statement  of  reasons  therefore,  would 
be  published  in  the  Federal  Register. 

DATCS:  Written  comments  are  due  on  or 
before  January  9. 1986.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
AOORESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-045,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Washington.  DC  20585. 

Docket  No.  ERA-C&&-86-13  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FON  FURTHEII  INFORMATION  CONTACT: 

Steven  Mlntz,  Office  of  Fuels  Programs. 
Coal  &  Electricity  Division,  Economic 
Regulatory  Administration.  1000 
Independence  Avenue,  SW,  Room 
GA-045,  Washington,  DC  20585, 
Telephone  (202)  252-9508 

Steven  E.  Fergnson.  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue,  SW. 


Washington.  DC  20685.  Telephone 
(202)  2S3-«9t7 

peaposet  to  onutivct  and  operate  a 
OQganafBtkiD  facility  to  Orange  County. 
California,  wUch  will  (1)  guierate 
electrical  power  for  sale  to  San  Diego 
Gas  and  Electric  and  (2)  prodvoe  steam 
to  meet  &e  laqalreaMBts  of  the 
adjoiniag  recreational  complex.  The 
systMB  wffl  coBiist  of  a  gas  torfaine.  a 
heat  reoovoy  steam  generator,  a  steam 
tufUue  generator,  an  absorption 
ffrtyftinn  p«i«^rag«»  and  ancillary 
equipment. 

The  cogeneratioo  {adUty  Is  classified 
as  an  electric  powerplant  imder  FUA 
because  man  dian  SO  percent  of  its  net 
annual  dectric  generation  will  be  sold. 

Section  212(c)  of  the  Ad  and  10  CFR 
509.37  provide  far  a  pennanent 
cogeneration  cxeaqttton  from  dw 
prohibitions  of  Tide  II  of  FUA.  In 
accordance  with  the  requirements  of 
i  603.37(aXl).  KEE  has  certified  to  ERA 
diat 

1.  The  gas  to  be  consumed  by  die 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  In  die  absence  of  the 
proposed  powetirfant  where  the 
calculation  of  savings  is  to  accordance 
widi  10  CFR  503  J7(b);  and 

2.  The  use  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternative  fuel  to 
the  cogeneration  fadlity,  for  which  an 
exemption  under  10  CFR  503.38  would 
be  available,  would  not  be  economically 
or  tedinically  feasible. 

In  accordance  widi  the  evidentiary 
requirements  of  {  503.37(c]  (and  to 
addition  to  the  certification  discussed 
above),  KEE  has  toduded  as  part  of  its 
petition: 

1.  Exhibiting  containing  the  basis  for 
the  certifications  described  above;  and 

2.  An  environmental  impad  analysis, 
as  required  under  10  CFR  503.13. 

to  processing  diis  exenqition  requMt 
ERA  will  comply  with  the  requirements 
of  the  National  Envfronmental  Policy 
Ad  of  1989  (NEPA):  die  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  1500  et  seq.;  and 
DOE  guidetines  imidementing  those 
regulations,  publi^ed  at  45  FR  20694. 
March  28. 1980.  NEPA  compliance  may 
tovolve  the  preparation  of  (1)  an 
Environmental  Impad  Statement  (EIS): 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  ex«nption 
would  not  be  considered  a  major 
Federal  action  sigpoificantly  affecting  the 
quaUty  of  the  environment 

If  an  EIS  is  determined  to  be  rquired, 
ERA  will  publish  a  Notice  of  totent  to 
prepare  an  EIS  m  the  Fadaal  Ragistar  as 
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soon  as  practicable.  No  final  action  will 
be  taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  detennination  that 
KEE  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  this 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  DC  on  November 
15,1985. 

Robert  L.  Etavies. 

Director,  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
[FR  Doc.  85-27973  Filed  11-22-85;  8:45  am] 
■LUNQ  CO«  MSO-et-M 


[Docket  Na  ERA-CaE-86-03.  OFP  Caae  Na 
52164-2951-21, 22. 23, 24-22] 

Acce|>tance  of  PallUun  From 
Oklahoma  Qaa  and  ElacWc  Co; 
Horaeatwe  Lake  Peaking  FadHty; 
Examptton  and  AvaiabHty  of 
CertiflcatkNi 

agency:  Economic  Regulatory 
Administration  Department  of  Energy. 
summary:  On  October  15. 1985, 
Oklahoma  Gas  and  Electric  Company 
(OG&E).  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  for  an  order  permanently 
exempting  a  proposed  new  peakload 
powerplant  at  its  existing  Horseshoe 
Lake  generating  station  (Horseshoe 
Lake]  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  ("FUA"  or  "the  Act")  (42  U.S.C. 
8301  et  seq.)  which  (1)  prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  new  electric 
powerplants  and  (2)  prohibit  the 
construction  of  a  new  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  pebtioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7. 
1981). 

OG&E  requested  a  permanent 
peakload  exemption  under  10  CFR 
503.41  for  four  simple-cycle  combustion 
turbinegenerators,  Horseshoe  Lake 
generating  station  units  IGT.  2GT,  3GT, 
and  4GT.  with  a  maximum  total 
capacity  of  284.4  MW.  Using  a  site 
elevation  of  1.000  feet  and  assuming  a  88 
"F  inlet  temperature,  the  total  peakload 
fuel  consumed  by  the  four  units  using 


natural  gas  is  estimated  to  be  3,094.4 
million  Btu  per  hour,  and  No.  2  distillate 
oil  3.066.8  million  Btu  per  hour.  The 
proposed  units  are  to  be  installed  at 
OGAFs  Horseshoe  Lake  facility,  a  site 
of  approximately  900  acres.  It  is  located 
on  the  north  baiic  of  the  North  Canadian 
River,  at  a  point  about  one  mile  north  of 
U.S.  Highway  62  and  one  mile  west  of 
Harrah.  Oklahoma.  The  units  will  be 
able  to  bum  either  natural  gas  or 
petroleum  as  a  primary  energy  source. 
ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  OG&E  at  any 
time  during  these  proceedings  where 
circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 

below. 

As  provided  for  in  section  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
.  invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

Tlie  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room.  1000 
Independence  Avenue,  SW,  Room  IB- 
190,  Washington.  DC  20585.  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m.. 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  pubUshed  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  January  9. 1986.  A  request  for 
public  hearing  must  also  be  made  within 
this  45-day  public  comment  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 


Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit, 
Room  GA-045. 1000  Independence 
Avenue.  SW.  Washington.  DC  20585. 

Docket  No.  ERA-C&E-66-03  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
POR  PURTHER  INPORMATMN  CONTACT: 
John  Boyd.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
1000  Independence  Avenue.  SW. 
Room  GA-045.  Washington.  DC  20585. 
Telephone:  (202)  252-4523 
Steven  E.  Ferguson,  Esq..  Office  of 
General  Counsel  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Room  6A-113.  Washington.  DC 
20585.  Telephone:  (202)  252-6947 

SUPPLEMENTARY  INPORMATKNC  FUA 

prohibits  the  use  of  nattural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  OG&E  has  filed  a 
petition  for  a  permanent  peakload 
powerplant  exemption  to  use  petroleum 
or  natural  gas  as  a  primary  energy 
source  in  its  proposed  Horseshoe  Lake 
facility's  simple-cycle  combustion 
turbine  installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2](ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fiiel  as  a  primary 
energy  soim:e  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  OG&E 
petition. 

OG&E  submitted  a  certified  statement 
by  a  duly  authorized  officer  to  the  effect 
that  the  proposed  oil  and/or  gas-fired 
combustion  turbine-generators  will  be 
operated  solely  as  a  peakload 
powerplant 

OG&E  stated  in  its  petition  that  no 
contract  has  been  made  with  the 
manufacturers  of  the  proposed 
combustion  turbines.  Using  a  site  - 
elevation  of  1.000  feet  and  assuming  a  88 
*F  inlet  temperative  the  net  peak 
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operation  ou^ut  is  an;>roxiinately  284.4 
MW  on  natural  gas  and  278  MW  on  No. 
2  distillate  oil  Tbe  total  peakload  fuel 
consumed  using  natural  gas  is  estimated 
to  be  3.aM.4  million  Btu  per  hour  and  on 
No.  2  distillate  oil  3.066.8  million  Btu  per 
hour.  The  maximum  annual  capacity 
factor  for  the.combustion  turbines    ^ 
would  be  14.5  percent  and  tbe  utilization 
factor  could  approach  100  percent 

On  February  23, 1982.  DOE  published 
in  the  Fedanl  Register  (47  PR  7676)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  ttie  amended 
guidelines,  ihe  grant  or  delay  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants,  is  among  the  classes  of 
actions  (bat  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  hiunan 
environment  OG&E  has  certified  that  it 
will  secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  new  unit  under 
exemption. 

DOE'S  Office  of  Environment  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
OG&E  Horseshoe  Lake  pursuant  to  10 
CFR  503.13.  together  with  other  relevant 
information.  Unless  it  appears  during 
the  proceeding  on  OG&E's  petition  that 
the  grant  or  denial  of  the  exemption  will 
significantly  affect  the  qualit>-  of  the 
human  environment  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  501.3(b)(4).  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
OG&E  Horseshoe  Lake  is  entitled  to  the 
exemption  requested.  That 
detennination  will  be  made  on  the  basis 
of  the  entire  record  of  these  proceedings, 
including  any  comments  received  in 
response  to  this  document 

Issued  io  Washington.  DC,  on  November 
15,1965. 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Progronm,  Economic 
Regulatory  Administration. 
[FR  Doc  85-27974  Filed  11-22-85;  8:45  am] 
MLUNa  COM  •«S-Ot-M 


[DodMt  Na  EIU-C4E-«ft-(M;  OFP  CSM 
No*.  52184-2952-21. 22. 23. 24-22) 

Acceptenoeof  PeiUliun  Froin 
CMahoma  Qm  and  Electric  Co; 
MuakoQee  PeaMnQ  FacMty;  Exemption 
and  AvaBabillty  of  Certification 


AQfwcv:  Economic  Regulatory 
Administration.  Department  of  Energy. 
auMMARv:  On  October  15. 1985. 
Oklahoma  Gas  and  Electric  Company 
(OGftE).  filed  a  petition  with  ttie 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  for  an  order  permanently 
exempting  a  prt^msed  new  peakload 
powerplant  at  its  existing  Muskogee 
Generating  Station  (Muskogee),  from  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  ("FUA" 
or  "the  Act")  (42  U.S.C.  8301  et  seq.) 
which  (1)  prohibit  the  use  of  petroleimi 
and  natural  gas  as  a  primary  energy 
source  in  new  electric  powerplants  and 
(2)  prohibit  the  construction  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  ttie 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Fedval 
Register  at  46  FR  50872  (December  7. 
1981). 

OG&E  requested  a  permanent 
peakload  exemption  imder  10  CFR 
503.41  for  four  simple-cycle  combustion 
tiu'bine  generators,  Muskogee  generating 
station  units  IGT,  2GT.  3GT,  and  4GT. 
with  a  maximum  total  capacity  of  250.7 
MW.  Three  of  the  turbines  will  have 
electrical  design  peak  mode  pu^uts  of 
approximately  82.8  MW  with  the  smaller 
unit  having  an  ou^ut  of  39.7  MW.  Using 
a  site  elevation  of  600  feet  and  assuming 
an  88  *F  inlet  temperature,  the  total 
peakload  fuel  consumed  by  the  four 
units  using  natural  gas  is  estimated  to  be 
2.745.2  million  Btu  per  hour,  and  on  Na  2 
distillate  oil  2,720.6  million  Btu  per  hour. 
The  proposed  units  are  to  be  installed  at 
OG&E's  Muskogee  facility,  an  800  acre 
site  adjacent  to  the  Arkansas  River, 
south  of  U.S.  Highway  62.  These  units 
will  be  able  to  bum  either  natural  gas  or 
petroleum  as  a  primary  energy  source. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  finl  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additi(mal 
relevant  information  from  OG&E  at  any 
time  during  these  proceedings  where 
circimistances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
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below. 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availabifity  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  are  available  upon 
request  from  DOE,  Freedom  of 
Information  Readhig  Room,  1000 
Independence  Avenue  SW..  Room  IB- 
190.  Washington,  DC  20585,  Monday 
through  Friday,  9<K)  ajn.  to  4«)  p jn., 
except  Federal  hoUdays. 

ERA  will  issue  a  final  order  granting 
or  densring  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  EBLA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension, 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  January  9, 1966.  A  request  for 
public  hearing  must  also  be  made  within 
this  45-day  public  comment  period. 

ADDRESSES:  Rfteen  copies  of  written 
comments  or  a  request  for  a  pubUc 
hearing  should  be  submitted  to  the 
Department  of  Energy.  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs,  Case  Control  Unit 
Room  GA-045. 1000  Independence 
Avenue.  SW,  Washington,  DC  20585. 

Docket  No.  ERA-C&E-86-04  should  be 
printed  on  the  outside  of  the  envelope 
and  the  docimient  contained  therein. 

FOR  niRTHER  INFORMATION  CONTACR 

John  Boyd,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration 
1000  Independence  Avenue,  SW, 
Room  GA-045,  Washmgton,  DC  20585. 
Telephone:  (202)  252-4523 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy.  1000  Independence  Avenue. 
SW.  Room  6A-113,  Washington,  DC 
20585  Telephone:  (202)  252-6947 1 

SUPPLEMENTARY  INFORMATION:  FUA 

prohibits  the  use  of  natural  gas  at 
petroleum  in  certain  new  poweri^ants 
imless  an  exemption  for  such  use  has 
been  granted  by  ERA.  OG&E  has  filed  a 
petition  for  a  permanent  peakload 
powerplant  exemption  to  use  petroletmi 
or  natural  gas  as  a  primary  energy 
source  in  its  proposed  Muskogee 
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facility's  simple-cycle  combustion 
turbine  installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  hiel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  whidi  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  OG&E 
Muskogee  petition. 

CX}&E  submmitted  a  certified 
statement  by  a  duly  authorized  officer  to 
the  effect  that  the  proposed  oil  and/or 
gas-fired  combustion  turbine-generators 
will  be  operated  solely  as  a  peakload 
powerplant 

OG4E  stated  in  its  petition  that  no 
contract  has  been  made  with  the 
manufacturers  of  the  proposed 
combustion  turbines.  For  planning 
purposes  using  a  site  elevation  of  600 
feet  and  assuming  a  88*  F  inlet 
temperature,  the  net  peak  operation 
output  is  approximately  250.7  MW  on 
natural  gas  and  245.7  MW  on  No.  2 
distiUate  oil.  The  total  design  peak  mode 
operation  fuel  consumption  for  4  imits 
would  be  3,083.1  million  Btu  per  hour  on 
natural  gas  and  3,052.7  million  Btu  per 
hour  using  No.  2  distillate  oil.  The 
maximum  annual  capacity  factor  for  the 
combustion  turbines  would  be  14.5 
percent  and  the  utilization  factor  could 
approach  100  percent. 

On  February  23. 1982,  DOE  published 
in  the  Federal  Register  (47  FR  7676)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  delay  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants.  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  fitjm  the  requirement  to 
prepare  an  environmental  Impact 
Statement  or  an  Enviromental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  wil  not  significantly 


effect  the  quality  of  the  human 
environment.  OG&E  has  certified  that  it 
will  secure  all  applicable  permits  and 
approvals  prior  to  conunencement  of 
operation  of  the  new  unit  under 
exemption. 

DOE's  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
OG4E  Muskogee  pursuant  to  10  CFR 
S  503.13,  together  with  other  relevant 
information.  Unless  it  appears  during 
the  proceeding  on  OE&G's  petition  that 
the  grant  or  denial  of  the  exemption  will 
significantly  affect  the  quality  of  the 
human  environment  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  501.3(b)(4),  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
OG&E  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
comments  received  in  response  to  this 
document 

Issued  in  Washington,  DC  on  November  15. 
1985. 

Robert  L.  Oavies. 

Director.  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

[FR  Doc.  85-27975  Filed  11-22-85;  8:45  am] 
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[Docket  No.  ERA-CaE-66-06;  OFF  Case  Na 
52164-2953-22.23.24.2S-22] 

Acceptance  of  Petition  From 
Oklahoma  Gas  and  Electric  Co.; 
Mustang  Peaking  Facility;  Exemption 
and  Availability  of  Certlfk:aUon 

agency:  Economic  Regulatory 
Administration  Department  of  Energy. 
summary:  On  October  15. 1985. 
Oklahoma  Gas  and  Electric  Company 
(OG&E).  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  for  an  order  permanently 
exempting  a  proposed  new  peakload 
powerplant  at  its  existing  Mustang 
generating  station  (Mustang).  ftt)m  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  ("FUA  or 
"the  Act")  (42  U.S.C.  8301  et  seq.]  which 
(1)  prohibit  the  use  of  petroleum  and 
natiural  gas  as  a  primary  energy  source 
in  new  electric  powerplants  and  (2) 
prohibit  the  construction  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 


Register  at  46  FR  59872  (December  7, 
1981). 

OG&E  requested  a  permanent 
peakload  exemption  under  10  CFR 
503.41  for  four  simply-cycle  combustion 
turbine  generators.  Mustang  generating 
station  units  2GT.  3GT,  4GT  and  5GT, 
with  a  maximum  total  capacity  of 
284.4MW.  Using  a  site  elevation  of  1,000* 
feet  and  assuming  a  8()  *4>  inlet 
temperature,  the  total;  peakload  fuel 
consumed  by  the  four  units  using  natural 
gas  is  estimated  to  be  3,094.4  million  Btu 
per  hour,  and  on  No.  2  distillate  oil 
3,066.8  million  Btu  per  hour.  The 
proposed  imits  are  to  be  installed  at 
OG&Fs  facility,  a  355  acre  site  located 
on  the  west  bank  of  the  North  Canadian 
River  at  a  point  about  one  half  mile 
south  of  State  Highway  4.  The  units  will 
be  able  to  bum  either  natural  gas  or 
petroleum  as  a  primary  energy  source. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  OG&E  at  any 
time  during  these  proceedings  where 
circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 

SUPPLEMENTARY  INFORMATION  section 

below. 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room.  1000 
Independence  Avenue.  SW.  Room  lE- 
190,  Washington,  DC  20585,  Monday 
through  Friday.  9:00  a.m.  to  4:00  p.m., 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  January  9, 1986.  A  request  for 
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public  hearing  must  also  be  made  within 
this  45-day  public  comment  period. 
AOORUSES:  nfteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy.  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit. 
Room  CA-045, 1000  Independence 
Avenue.  SW.  Washington.  DC  20585. 

Docket  No.  ERA-CAE-86-Oe  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

TOR  FUmopi  INFORMATION  CONTACT: 

John  Boyd,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
1000  Independence  Avenue,  SW, 
Room  GA-045,  Washington,  DC  20585 
Telephone:  (202)  252-4523 
Steven  E.  Ferguson,  Esq.,  Office  of 
General  Coimsel,  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Room  eA-113  Washington.  DC 
20585  Telephone:  (202)  252-6047 
SUPPUMENTARV  INFORMATION:  FUA 
prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  OG&E  has  filed  a 
petition  for  a  permanent  peakload 
powerplant  exemption  to  use  petroleum 
or  natural  gas  as  a  primary  energy 
source  in  its  proposed  Mustang  facility's 
simple-cycle  combustion  turbine 
installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2](ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  hiel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  OG&E 
Mustang  petition. 

OG&E  submitted  a  certified  statement 
by  a  duly  authorized  officer  to  the  effect 
that  the  proposed  oil  and/or  gas-fired 
combustion  turbine-generators  %vill  be 
operated  solely  as  a  peakload  . 
powerplant. 

OG&E  stated  in  its  petition  that  no 
contract  has  been  made  with  the 
manufacturers  of  the  proposed 


combustion  turbines.  For  planning 
purposes  using  a  site  elevation  of  1,000 
feet  and  assuming  a  88*  F  inlet 
temperature  the  net  peak  operation 
output  is  approximately  284.4  MW  on 
natural  gas  and  278.8  MW  on  No.  2 
distillate  oil  The  total  design  peakload 
condition  fuel  consumtion  for  the  four 
units  would  be  3,524  million  Btu  per  hour 
on  natural  gas  and  3,489.8  million  Btu 
per  hour  using  No.  2  distillate  oil  The 
maximum  annual  capacity  factor  for  the 
combustion  txirbines  would  be  14.5 
percent  and  the  utilization  factor  could 
approach  100  percent 

On  February  23. 1982,  DOE  published 
in  the  Federal  Register  (47  FR  7676)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1960  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  delay  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
effect  the  quality  of  the  htmian 
environment.  OG&E  has  certified  that  it 
will  secure  all  applicable  permits  and 
approvals  prior  to  commencement  of 
operation  of  the  new  unit  under 
exemption. 

DOE'S  Office  of  Environment  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
OG&E  pursuant  ot  10  CFR  503.13. 
together  with  other  relevant  information. 
Unless  it  appears  during  the  proceeding 
on  OG&E's  petition  that  the  grant  or 
denial  of  the  exemption  will 
significantly  affect  the  quality  of  the 
human  environment  it  is  expected  that 
no  additional  environmental  review  wiU 
be  required.  

As  provided  in  10  CFR  501.3(b)(4).  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
OG&E  is  entitled  to  the  exemption 
requested.  That  determination  wiU  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
comments  received  in  response  to  this 
dociunent 

Issued  in  Washington,  DC,  on  November 
IS,  1985. 
Robatt  L.  Davios, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

[FR  Doc  85-27976  Filed  11-22-85;  8:45  am] 
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[Docket  Na  EftA-C&E-86-02;  OfP 
52164-2956-22, 23. 24.  2S-22] 


AoMplance  Of  Petition  from  OkWionM 
Qm  and  Electric  Co.;  Seminole 
Peeking  FecWty;  Exemption  and 
AvatabHIty  of  Certification 

aocncy:  Economic  Regulatory 
Administration  Department  of  Energy. 

summary:  On  October  15, 1985, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  for  an  order  permanently 
exempting  a  iHXjposed  new  peaJdoad 
powerplant  at  its  existing  Seminole 
Generating  Station  (Seminole),  fi>om  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  ("FUA" 
or  "die  Act")  (42  U.S.C  8301  et  seq.) 
which  (1)  prohibit  the  use  of  petroleum 
and  natural  gas  as  a  primary  energy 
source  in  new  electric  powe  plants  and 
(2)  prohibit  the  construction  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7. 
1081). 

OG&E  requested  a  permanent 
peakload  exemption  under  10  CFR 
S  503.41  for  four  simple-cycle 
combustion  turbinegenerators,  Seminole 
generating  station  units  2GT,  3GT,  4GT. 
and  5GT,  with  a  maximum  total 
capacity  of  284.4  MW.  Using  a  site 
elevation  of  1,000  feet  and  assuming  an 
88*  F  inlet  temperature,  the  total 
peakload  fuel  consumed  by  the  four 
units  using  natural  gas  is  estimated  to  be 
3,094.4  miUion  Btu  per  hour,  and  on  No.  2 
distillate  oil  3,066.8  million  Btu  per  hour, 
llie  proposed  units  are  to  be  installed  at 
OG&Fs  Seminole  facility,  a  3,300  acre 
site  adjacent  to  the  South  Canadian 
River,  about  two  miles  northeast  of 
Konawa,  Oklahoma  in  the  east  central 
region  of  the  state.  The  units  will  be  able 
to  bum  either  natural  gas  or  petroleum 
as  a  primary  energy  source. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  OG&E 
Seminole  at  any  time  during  these 
proceedings  where  circiunstances  or 
procedural  requirements  may  so  require. 
A  review  of  thie  petition  is  provided  in 
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section  below. 

As  provided  for  in  section  701(c]  and 
(d)  of  FUA  and  10  CFR  9  S  SOl.Sland 
501.33  of  the  final  rule,  interested 
persons  are  invited  to  submit  written 
comments  in  regard  to  this  petition  and 
any  interested  person  may  submit  a 
written  request  that  ERA  convene  a 
public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW,  Room  IB- 
19a  Washington.  DC  20685,  Monday 
through  Friday,  9D0  a jn.  to  4.-00  pja., 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denjring  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  January  9, 198a  A  request  for 
public  hearing  must  also  be  made  within 
this  45-day  p«^lic  comment  period. 
AOORESSCS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit. 
Room  GA-045, 1000  Independence 
Avenue.  SW,  Washington.  DC  20565. 

Docket  No.  ERA-C&&-86-02  should  be 
printed  on  the  outside  of  the  mvelope 
and  the  document  contained  therein. 

FOR  FURTHEII  INFOftMA-nON  CONTACT 
John  Boyd,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
1000  Independence  Avenue,  SW, 
Room  GA-045,  Washington,  DC  20585, 
Telephone:  (202)  252-4523 
Steven  E.  Ferguson.  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Room  6A-113.  Washington,  DC 
20585.  Telephone:  (202)  252-8947 
suppiatCNTARY  information:  FUA 
prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  OC&E  has  filed  a 
petition  for  a  permanent  peakloed 
powerplant  exemption  to  use  petroleum 
or  natural  gas  as  a  primary  energy 
source  in  its  proposed  Seminole 
facility's  simple-cycle  combustion 
turbine  installation. 


Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  constuct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fiwl  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  tfie 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fiiel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  cmy  national  air 
quality  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  bie 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  TTie 
certification  requirement  is  therefore 
waived  with  respect  to  the  OG&E 
petition. 

OG&E  submitted  a  certified  statement 
by  a  duly  audiorized  officer  to  the  effect 
that  the  proposed  oil  and/or  gas-fired 
combustion  turbine-generators  will  be 
operated  solely  as  a  peakload 
powerplant 

OG&E  stated  in  its  petition  that  no 
contract  has  been  made  with  the 
manufacturers  of  the  proposed 
combustion  turbines.  Using  a  site 
elevation  of  14)00  feet  and  assuming  a 
88*F  inlet  temperature,  the  total 
peakload  fuel  constmied  by  the  four 
units  using  natural  gas  is  estimated  to  be 
3,094.4  million  Btu  per  hour,  and  on  No.  2 
distillate  oil  3,066.8  million  Btu  per  hour. 
The  net  peak  mode  operations 
approximately  284.4  MW  on  natural  gas 
and  278.8  MW  on  No.  2  distiUate  oil.  The 
maximum  annual  capacity  factor  for  the 
combustion  turbines  would  be  14.5 
percent  and  the  utilization  factor  could 
approach  100  percent. 

On  February  23, 1982,  DOE  published 
in  the  Federal  Register  (47  FR  7676)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  delay  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants,  is  among  the  classes  of 
actions  the  DOE  has  categoricaDy 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classincation  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  ex«i^>tian  will  not  significantly 
effect  the  quality  of  the  human 
environmenL  OC&E  that  it  will  secure 
all  applicable  permits  and  approvals 


prior  to  commencement  of  operation  of 
the  new  unit  under  exemption. 

IX^s  Office  of  Envinmment  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
OG&E  pursuant  to  10  CFR  503.13, 
together  with  other  relevant  information. 
Unless  it  appears  during  the  proceeding 
on  OGftB's  petition  that  the  grant  or 
denial  of  the  exemption  will 
significantly  affect  the  qualify  of  the 
human  environment,  it  is  expected  that 
no  additional  environmental  review  wU] 
be  required. 

As  provided  in  10  CFR  501.3(bK4),  the 
acceptance  of  ttie  petition  by  ERA  does 
not  constitute  a  determmation  that 
OG&E  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
commenta  received  in  response  to  this 
document 

Issued  fai  Washington,  DC,  on  November 
15.1985. 

Robert  L  Davifls. 

Director.  Office  ofFijela  Programa,  Economic 

Regulatory  Administration. 

[FR  Doc.  85-27977  Tiled  11-22-85;  8:45  am] 
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IDocket  No.  ERA-C&E-86-05;  OFF  Caaa  Na 
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Acceptance  of  PetWon  From 
Oklahoma  Gas  and  Electric  Co.; 
Sooner  Peaidng  FaclHy;  Exemption 
and  AvallablHy  of  Certfflcatlon 

AQENCV:  Economic  Regulatory 
Administration  Department  of  Energy. 
SUMMANV:  On  October  15, 1985. 
Oklahoma  Gas  and  Electric  Company    ' 
(OGAE),  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  for  an  order  permenently 
exempting  a  proposed  new  peakload 
powerplant  at  its  existing  Sooner 
Generating  Station  (Sooner),  from  the 
provisiixis  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  CTUA" 
or  "the  AtT)  (42  U.S.C.  8301  et  seq.) 
which  (1)  prohibit  the  use  of  petroleum 
and  natural  gas  as  a  primary  energy 
source  In  new  electric  powerplants  and 
(2)  prohibit  the  constructimi  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  pn^bitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7. 
1981).  OG&E  requested  a  permenent 
peakload  exemption  under  10  CFR 
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603.41  for  three  aimple-cyde  combustion 
turfainegeneratore.  Sooner  generating 
station  units  IGT.  2GT,  and  3GT.  with  a 
maximum  total  capacity  of  176.8  MW. 
Using  a  site  elevation  of  1,000  feet  and 
assuming  a  88*  F  inlet  temperature,  the 
total  peakload  fuel  consumed  using 
natural  gas  is  estimated  to  be  1.935.0 
million  Btu  per  hour,  and  on  No.  2 
distUlate  oil  1,917.3  million  Btu  per  hour. 
The  proposed  units  are  to  be  installed  at 
OGIeE's  Sooner  facility,  a  site  of 
approximately  ia400  acres.  It  is  located 
along  the  east  side  of  U.S.  Highway  177. 
between  the  two  junctions  of  U.S. 
Highway  177  and  Oklahoma  State 
Highway  15.  adjacent  to  the  Arkansas 
River  in  North  Central  Oklahoma.  The 
units  will  be  able  to  bum  either  natural 
gas  or  petroleum  as  a  primary  energy 
source. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  ihe  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  fiUng.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  OG&E  Sooner 
at  any  time  during  these  proceedings 
where  cinnimstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
tUPHCMENTAiiv  iNFomaATiON  section 
below. 

As  provided  for  in  section  701(c)  and 
(d)  of  FUA  and  10  CaPR  601.31  and  601.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  writen  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reading  Room.  1000 
Independence  Avenue,  SW.  Room  1^ 
19a  Washington,  DC  20585,  Monday 
through  Friday,  9K)0  a.m.  to  4:00  p.m.. 
except  Federd  holidays. 

ERA  vrjH  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  .together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register.      ,      . 


DATO:  Written  comments  are  due  on  or 
before  January  9, 19ea  A  request  for 
pubUc  hearing  must  also  be  made  within 
this  45-d4y  pvAilic  comment  period. 
Aoonnacs:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
*  Department  of  Energy,  Economic 
Regulatory  Administration,  Office  of 
Fuels  Programs,  Case  Control  Unit. 
Room  GA-045. 1000  Independmce 
Avenue.  SW,  Washington.  DC  20585. 

Socket  No.  ERA-CAB-86-05  should  be 
printed  ob  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FMITNBII INTOIIMATIOW  OONTACn 
John  Boyd,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue.  SW, 
Room  GA-045.  Washington.  DC  20586, 
Telephone:  (202)  262-4523 
Steven  E.  Ferguson.  Esq.,  Office  of 
General  Cotmsel.  Department  of 
Energy.  1000  Independence  Avenue, 
SW,  Room  6A-113.  Washington.  DC 
20585.  Telephone:  (202)  252-6047 
SUPPLCMENTAflV  MTONMATKNI:  FUA 
prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  raich  use  has 
been  granted  by  ERA.  OGftE  has  filed  a 
petition  for  a  permanent  peakload 
powerplant  exemption  to  use  petroleum 
or  natural  gas  as  a  primary  energy 
source  in  its  proposed  Sooner  facility's 
simple-cycle  combustion  turtiine 
installation. 

Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii).  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 
pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fiiel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  writhin  the  region,  of  a 
pollutant  for  which  any  national  air 
quaUty  standard  is  or  would  be 
exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presenUy 
available  alternate  fuels  whidi  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  OG&E 
petition. 

OG&E  submitted  a  certified  statement 
by  a  duly  authorized  officer  to  the  efifect 
that  the  proposed  oil  and/or  gas-fired 
combustion  turbine-generators  will  be 
operated  solely  as  a  peakload 
powerplant 


OG&E  stated  in  ito  petition  that  no 
contract  has  been  made  with  the 
manufacturers  of  the  proposed 
combustion  turbines.  Using  a  site 
elevation  of  1.000  feet  and  assuming  a 
88*  F  inlet  temperature,  the  total 
peakload  fuel  consimied  using  natural 
gas  is  estimated  to  be  1,935.6  million  Btu 
per  hour,  and  on  No.  2  distillate  oil 
1,917.3  million'  Btu  per  hour.  The  net 
peak  mode  operation  is  approximately 
176.3  MW  on  natural  gas  and  172.7  MW 
on  No.  2  distillate  oil  The  maximum 
annual  capacity  factor  for  the 
combustion  turbines  would  be  14.6 
percent  and  the  utilization  factor  could 
approach  100  percent 

On  February  23, 1982.  DOE  published 
in  the  Federal  Register  (47  FR  7676)  a 
notice  of  the  amendment  to  ite 
guidelines  for  compliance  with  the 
National  Environmental  PoUcy  Act  of 
1909  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  delay  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants,  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
effect  the  quality  of  the  human 
environment  OG&E  has  certified  that  it 
will  secure  all  applicable  permite  and 
approvals  prior  to  commencement  of 
operation  of  the  new  unit  under 
exemption. 

DOE'S  Office  of  Environment  ia 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
OG&E  Sooner  pursuant  to  10  CFR 
S  503.13,  toother  with  other  relevant 
information.  Unless  it  appears  during 
the  proceeding  on  OG&E's  petition  that 
the  grant  or  denial  of  the  exemption  will 
signfficantiy  affect  the  quality  of  the 
human  environment  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  501.3(b)(4).  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
OG&E  is  entiUed  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
commente  received  in  response  to  this 
document 
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Isauad  in  Washington.  DC  oo  Novambar 
15,1965. 

Robart  L.  Daviaa. 

Director,  Office  of  Fuels  Ptograau.  Economic 

Regulatory  Adminiatratioa. 

[FR  Doc  8S-27«78med  ll-22-«5;  8:45  am] 


(Deckel  Na  ERA-CAE-a^-M;  OFF 

wt*e|wiK  ot  reuuuii  for  cxemfNion 
by  Thenno  Power  ft  decblc,  Inc^ 
AvelebWty  ol  CeitinceUow 

aqency:  Economic  Regulatory 
Administration.  Department  of  Energy. 
summary:  On  October  IB,  1985.  Thermo 
Power  &  Electric.  In&  (Thermo)  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DC^)  seeldng  a  permanent 
site  limitation  exemption  for  a  proposed 
cogoieration  powerplant  facility  to  be 
located  in  Greeley,  Colorado.  &t>m  the 
prohibitifflu  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C  8301  et  aeq.)  ("FUA"  or  "the 
Act").  Title  n  of  FUA  prohibits  the  use 
of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  certain  new 
powerplants.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohilMtions  of 
Title  n  of  FUA  are  published  in  the 
Federal  Register  at  46  FR  50872 
(December  7. 1981).  The  site  limitation 
exemption  criteria  is  contained  in  10 
CFR  503.33  of  the  final  rules. 

Thermo  requests  a  permanent  site 
limitation  exemption  in  order  to  bum 
natural  gas  and/or  distilled  fuel  oil  in 
two  Stewart  ft  Stevenson  combustion 
turbines  to  be  operated  at  University  of 
Northern  Colorado  { "UNC")  located  in 
the  town  of  Greeley,  Coloraido.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMDITARY  IMTOWMATIOM  section 
below. 

As  provided  for  in  Section  701(c)  and 
(d)  of  FUA  and  10  CFR  501  Jl(a)  and 
501.33(a).  interested  persons  are  invited 
to  submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  the  petition 
as  well  as  other  docimients  and 
supporting  materials  on  this  proceeding 
is  available  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW.,  Room 
lE-iga  Washington,  DC  20585. 9K)0  a.m. 
to  4.-00  p.m.  Monday  through  Friday, 
except  Federal  holidays.  ERA  will  issue 
a  final  order  granting  or  denying  the 
petition  for  exemption  fit>m  the 
prohibitions  of  the  Act  within  six 


months  after  the  and  of  the  period  of 
public  comment  end  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therafor,  would  be 
published  in  the  Fedoal  Register. 
DATCS:  Written  comments  ot  a  request 
for  public  hearing  on  the  acceptance  of 
Thermo's  petition  for  exemption  are  due 
on  or  before  January  9. 1988. 
ADORESSes:  Fifteen  copies  of  «vritten 
coDunents  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Office  of 
Fuels  Programs,  Coal  ft  Electricity 
Division,  Case  Control  Unit.  Room  GA- 
045.  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 

Docket  Number  ERA-CftE-8e-oe 
should  be  printed  on  the  outside  of  the 
envelope  and  on  the  document 
contained  therein. 

FOR  FURTHER  INFORMATION  CONTACR 
Myra  L  Couch.  Office  of  Fuels 
Programs,  Coal  ft  Electricity  Division. 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW., 
Room  GA-045,  Washington,  DC  20te5, 
Phone  (202)  252-6709 
Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113. 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  Phone  (202) 
252-6947 

SUPPLEMENTARY  INFORMATION:  The 

facility  will  be  located  on  the  campus  of 
UNC  adjacent  to  UNC's  heating  plant. 
The  heating  plant  is  located  in  the 
northeast  comer  of  UNC  which,  in  turn 
is  located  in  the  southeast  comer  of  the 
town  of  Greeley,  Colorado. 

Thermo  has  certified  that  due  to  the 
specific  physical  limitations  enumerated 
below,  the  criteria  for  a  permanent 
exemption  provided  for  in  10  CFR 
503.33(a)  are  satisfied.  Inchided  bi  the 
petiticm  is  a  description  of  the  physical 
limitations  of  the  plant  that  are  relevant 
to  the  location  and  operation  of  the  new 
facility.  Evidence  of  the  limited  space  at 
and  around  the  site  for  the  planned  new 
turbines  has  been  furnished. 

The  proposed  facility  will  be 
constructed  immediately  adjacent  to  the 
present  UNC  heating  plant.  The 
proposed  plant  will  consist  of  two 
natural  gas  fired  combustion  Stewart  ft 
Stevenson  turbines,  rated  for  28  MW 
each,  which  will  be  exhausted  into  two 
waste  heat  recovery  steam  generator 
units  rated  for  approxnnately  67,300  lbs. 
per  hour  of  eoo  psi/700*  F  steam  at  a  80* 
ambient  condition.  The  UNC  high 
pressure  hot  water  loop  will  pass 
through  this  same  waste  heat  recovery 
boiler  and  will  extract  the  maximum 
number  of  low  temperature  BTU's  which 


otherwise  would  have  been  exhausted 
to  the  atmosphere.  The  hi^  pressme  hot 
water  produced  bam  this  exhaust  will 
be  used  throu^ut  the  UNC  campus  for 
central  heating  and  cooling,  for  dcnnestic 
hot  water  and  flashed  for  kitchens, 
laboratories  and  numerous  other  steam 
and  hot  water  purposes. 

All  electricity  will  be  sold  to  Public 
Service  Company.  During  the  houn  of 
operation,  the  facility  will  be  fully 
loaded  resulting  in  an  average  capacity 
of  63.3  MW.  Total  houriy  KWH 
expressed  as' BTU's  is  equal  to  216.03 
MMBTU/hr.  This  represents  an 
electrical  efficiency  of  47.12%. 

In  order  to  provide  the  heating 
services  to  the  Univeraity,  the 
cogeneration  plant  must  be  located  in 
close  proximity  to  the  University.  The 
surrounding  area  is  already  fully 
developed  and  utilized  by  the  University 
or  is  privately  owned  and  occupied. 
There  are  no  other  alternate  sites.  The 
physical  limitations  of  this  site, 
addressed  by  the  petitioner  are,  its 
location  in  an  already  developed  urban 
area  and  the  principal  limitation  of  the 
site  is  its  size.  There  is  a  total  of 
approximately  15a000  square  feet  of 
usable  land  near  the  required  point  of 
interconnection  with  the  UNC  system. 

Thermo  certified  that: 

1.  The  site  limitation  criteria 
contained  in  10  CFR  503.11(a)(4)  and 
503.33(a)  are  satisfied  by  the  facility  for 
which  exemption  is  sought  and  the  plant 
where  it  will  be  installed; 

2.  The  mixtures  use  criteria  set  forth 
in  10  CFR  503.g(a)  are  satisfied  by  the 
facility  for  which  the  exemption  is 
sought  and  the  plant  at  which  it  will  be 
installed. 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA):  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  1500  et  seq.;  and 
DOE's  guidelines  implementing  those 
regulations,  published  at  45  FR  20604. 
March  28. 1980  NEPA  compliance  may 
involve  the  prepcu-ation  of  (1)  an 
Environmental  hnpact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  imtil 
ERA'S  NEPA  compliance  has  been 
completed. 
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Punuant  to  10  CFR  501.3,  ERA  hereby 
•ooeptt  lliermo't  petition  for  a 
pemument  site  limitation  exemption  for 
die  proposed  boilers.  The  acceptance  of 
die  petition  by  ERA  does  not  constitiite 
a  determination  that  Thermo  is  entitled 
to  the  exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
indoding  any  comments  received  during 
the  pubUc  comment  period  provided  for 
in  this  notice. 

Issued  in  Washiogton.  DC.  oa  Novembar 

is.i9es. 

R*lMrtL.I>avies. 

Director.  Office  ofFueta  Program*.  Eoonoauc 

Beguhtory  Adminiatratioa. 

[FR  Ooc.  85^27979  FUad  ll-2a-aS:  6i46  am] 
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Natural  Gm  iR^orts;  MicMgan 
ConsoUdatad  Qaa  Co; 
iaiport  Natural  Qaa  From 


AppHcaHon  To 


aoency:  Department  of  Energy, 
Economic  Regulatory  Administration. 
ACTKM:  Notice  of  Application  to  Import 
Natural  Gas  from  Canada. 

SUMMAHV:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  1, 1965.  of  an  application 
from  Kiidiigan  Coosobdated  Gas 
Compaoy  (MidiCon)  to  import  on  an 
interruptible  basis  up  to  13,000  l^cf  per 
day  of  Canadian  natural  gas  pursuant  to 
exchaage  agreements  wi^  Esso 
Chemical  Canada  (ECC).  a  Division  of 
Imperial  Oil  Limited  (In^wrial),  and 
Shell  Western  E&P  Inc.  (Shell)  for  a 
period  of  three  years  from  the  date  of 
initial  delivery.  The  agreement  would  be 
automatically  renewable  thereafter.  The 
gas  to  be  purchased  by  Impetial  from 
TkanaCanada  Pipelines  Limited 
(TransCanada),  will  be  transported  from 
the  point  of  importation  at  the  U.S.- 
Caoadian  boundary  near  Emerson. 
Manitoba,  to  Belle  River  Mills, 
Michigan,  by  TransCanada  tiirough 
Great  Lakes  Transmission  Company 
(Great  Lakes)  facilities.  At  Belle  River 
Mills,  the  gas  will  be  delivered  to 
MicfaCon  for  use  in  its  distribution 
system. 

The  proposed  import  of  natural  gas  by 
MichCon  represents  part  of  a  proposed 
energy  exchange,  on  an  equivalent  Btu 
basis,  of  naturtJ  gas  for  ethane  gas  that 
is  currently  being  sold  by  Shell  to 
MichCon.  This  exchange  will  enable 
Shell  to  restart  existing  extraction 
facilities  at  Kalkaska,  Michigan,  to 
retnove  ethane  from  natural  gas  sold  to 
MichCon.  The  ethane  will  be 


tranqiortad  through  Shell's  ayiaHnj 
natural  gas  liquids  pipeline  to 
MaiysvOle.  Mldhigem.  Here  it  will  be 
exported  by  Dome  Petroleimi  Corp. 
(Dome)  for  use  as  a  petrochemkal 
feedstodc  at  a  Samia.  ^tario.  facility 
qporated  by  latpaiafs  sbc  Division. 
MichCon  has  requested  expedited 
treatment  of  its  applicatioB  to  enable  it 
to  o>eiuiu>e  operational  probienn, 
which  the  ERA  has  granted. 

Thm  aiiplicatioo  was  filed  tvitfa  die 
ERA  pursuant  to  Sectkai  S  of  the  Natural 
Gas  Act  and  EMDE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene 
or  notices  of  intervention,  and  written 
ooBUMnts  are  bivited. 
DATC  Protests,  motions  to  intervene  or 
notices  of  interventioo.  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  pjn.  on  December  10, 
1985. 

NM  niRTNER  INFOIMIATION  contact: 

Robert  M.  Stronach  (Natural  Gas 
DivisioB,  OfBoe  of  Ftoels  Plograms), 
Eoonondc  Regulatory  Administration, 
Fonestal  Building.  Room  GA-008, 
1000  faidcpendence  Avenue,  SW., 
Washington.  DC  2058S,  (202)  252-0622 

Diane  ).  Stabbs  (Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing),  D^»artment  of  Bneisy. 
Fofrestal  Building.  Room  6&-042. 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585,  (202)  252-«667 

StIWUaCNTAIIT  mrmmation: 
Imperial's  ECC  Division  operates  a 
petrochemical  complex  at  Sarnia, 
Ontario,  that  inoduces  ethylene  which  is 
used  in  the  raanufacturo  of  poli^thylene, 
polyvinyl  choride  and  other 
petrochemical  derivatives.  Historically, 
a  primary  feedstock  for  the  Sarnia 
operation  has  been  ethane  that  was 
available  in  the  past  from  ^lell's 
operations  in  Kalka^a,  Michigan,  in 
hfoM  1885  Shell  notified  MidiCon  that  it 
no  longer  could  market  this  ethane  and 
that  it  would  leave  the  ethane  in  die  gas 
that  is  soppUed  to  MichCon. 

A  higher  level  of  ethane  in  the  gas 
resulted  in  a  significantly  hi^er  Btu 
content  in  the  gas  received  from  Shell 
when  compared  to  MichCon's  other 
sources  of  supply.  This  caused  MichCon 
operational  problems  in  trying  to 
provide  a  relatively  stable  Btu  quality 
gas  to  its  customers,  especially  those 
that  required  a  stable  Btu  content  for 
their  industrial  processes.  In  addition,  at 
times,  a  higher  concentration  of 
mercaptan  sulfur  remains  with  the 
ethane  in  the  gas.  The  increased  level  of 
raercaptans  causes  an  increase  in  the 
level  of  leak  complaints  during  fringe 
heating  season  months.  In  view  of  these 
operational  problems,  particulariy  at 
this  time  of  the  year,  MichCon  hat 


reqaastsd  expedited  treatMent  of  its 
application. 

To  coEfect  the  oparatiooal  proUeaw, 
MichCon  entarad  into  ^g*— iiwnts  with 
ECC  and  SieU  wfakh  wilLaUow  SheU  to 
market  the  athaaa.  Tbe  ethane  extracted 
by  ShaU  at  Kalkaska,  Michigan,  will  be 
delivered  to  BCC  wditeh  wiU  then  letnm 
an  eqidvaieat  amount  of  energy  in  the 
form  of  natural  gas  to  MichCon.  Great 
Lakaa  will  deliver  the  natural  gas  to 
MichCon  at  its  existing  delivery  point  at 
Belle  RivwMilU. 

The  proposed  iaiport  of  natural  gas 
will  make  use  of  axkting  iaciUties  and. 
therefore,  will  have  no  adverse 
environmental  impact  llie  energy 
exchange  agreement  between  MidiCon 
and  ECC  ami  the  gaa  supply  nyeaineut 
between  MichCon  and  Shell  are  on  an 
inteiraptible  basis  to  utilise  spare 
pipeliM  capacity.  Altfioa^  the  tana  of 
each  agraanent  is  three  years,  and 
automatically  raaewable  (evergreen) 
thereafter,  the  agreement  may  be 
suspended  on  SO  days  notice  by  eidier 
party. 

In  support  of  its  application.  MichCon 
states  that  the  |»opoaed  impcvt  of 
natural  gas  is  not  inconsistent  with  the 
public  interest,  as  the  resulting 
substitution  of  natural  gas  for  ethane 
will  allow  MichCon  to  overcome 
operational  problems  and  provide  a 
more  uniforai  quality  of  gas  to  its 
customers.  This  will  also  allow  Shell  to 
return  its  extrectioo  fadhty  and  natural 
gas  liquids  pipeline  to  jarevious 
operating  levels. 

On  November  12. 1985.  MichCon  filed 
a  letter  which  more  fully  explained  the 
operational  problems  and  need  for 
expedited  treatment  and  claimed  that 
expeditious  treatment  of  its  application 
is  strongly  in  the  public  interest  Based 
on  this  letter,  MicfaCon  made  en 
acceptable  dononstration  of  the  need 
for  expedited  treatanent  llie  ERA  has 
detennined  that  die  public  interest  will 
be  served  by  reducing  the  public 
comment  period  to  15  days. 

Hie  dedsion  on  this  application  will 
be  made  consistent  widi  the  DC^s  gas 
import  policy  guidelines,  under  whidi 
the  competitiveness  of  an  import 
anrangement  in  the  markets  served  is  tiie 
primary  consideration  in  determining 
whether  it  is  to  the  p^ilic  interest 
Parties  that  oiay  oppose  this  appUcation 
should  address  in  their  comments  the 
issue  of  conqietitiveness  as  set  forth  in 
the  pohcy  giddehnes  and  whether  an 
energy  exchange,  on  an  equivalent  Bin 
basia,  would  be  to  Ae  public  interest 

Other  Information 

In  response  to  this  notice,  any  person 
may  file  a  protest.  aM>tian  to  iatarvaoa 
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or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  most  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CPR  Part  59a  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585. 
They  must  be  filed  no  later  than  4:30 
pjsu  December  10, 1985. 

A  decision  will  be  made  on  the  basis 
of  the  information  now  in  the  record 
supplemented  by  comments  filed  in 
response  to  this  notice.  Additional 
procedures  will  be  used  as  necessary  to 
achieve  a  complete  understanding  of  the 
facts  and  issues.  A  party  seeking 
intervention  may  request  that  additional 
procedures  be  provided,  such  as 
additional  written  comments,  an  oral 
presentation,  conference  or  a  trial-type 
hearing.  Any  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  MichCon's  application  is 
available  for  insjiection  and  copying  in 


the  Natural  Gas  Division  Docket  Room. 
GA-076-A.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8.-00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washingtcm,  D.C  on  November 
15,1985. 

Rolwrt  L  Davias. 

Acting  Director,  Office  of  Fuels  Programs 
Economic  Regulatory  Administration. 
[FR  Doc.  85-27880  Hied  11-22-85;  8:45  am] 
MLUNQ  COOC  •4S»41-M 


Final  Conawit  Ordar  With  lU 
Intamational  OH  &  Gas,  Inc.  and  Taxfal 
Petrotaum  Corp. 

aocncy:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACnON:  Final  Action  on  Proposed 
Consent  Order. 

SUMMUUIY:  The  Economic  Regulatory 
Administration  (ERA)  has  determined 
that  a  proposed  Consent  Order  between 
the  Department  of  Energy  (DOE),  and  lU 
International  Oil  ft  Gas.  Inc.  (lU)  and 
Texfel  Petroleum  Corporation  (Texfel), 
shall  be  made  a  final  order  of  ibe  DOE. 
The  Consent  Order  resolves  issues  of 
compliance  by  lU  and  Texfel  with  the 
federal  petroleum  price  and  allocation 
regulations  concerning  the  production 
and  sale  of  crude  oil  for  the  period 
November  16, 1973,  through  December 
31, 1975,  bom  the  McKittrick-McNeal 
Lease  in  McKittrick  Field.  Kern  County, 
California  (the  "McKittrick  lease").  lU 
and  Texfel  will  pay  to  DOE  the  sum  of 
$975,000  within  10  days  of  notification 
from  DOE  that  the  Consent  Order  has 
been  adopted  as  a  final  order  by  the 
agency,  and  DOE  will  deposit  these 
funds  in  a  suitable  account  for 
appropriate  disposition.  The  decision  to 
make  the  lU/Texfel  Consent  Order  final 
was  made  after  a  review  of  all  written 
comments  received. 
FOR  FURTHER  INFORMATION  CONTACT 

Edward  P.  Levy.  Office  of  Special 
Counsel  (RG-13),  Economic  Regulatory 
Administration.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
(202)  252-4945. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

n.  Comments  Received 

m.  Decision 

L  Introduction 

ERA  previously  issued  a  notice 
announcing  a  proposed  consent  order 
between  DOE.  and  lU  and  Texfel.  which 
would  resolve  matters  relating  to 
compliance  by  the  two  firms  with  the 
federal  petroleum  price  and  allocation 
regulations  pertinent  to  the  production 


and  sale  of  crude  oil  from  the  McKittrick 
lease  for  the  period  November  16. 1973. 
through  December  31, 1975.  (50  FR  40440. 
October  3. 1985).  The  proposed  consent 
order  requires  lU  and  Texfel  to  pay 
$975,000  within  ten  days  of  the  effective 
date  of  the  Consent  Order. 

The  notice  solicited  written  comments 
fit>m  the  public  relating  to  the  terms  and 
conditions  of  the  settlement 

n.  Comments  Received 

ERA  received  two  comments,  which 
addressed  the  question  of  the  ultimate 
disposition  of  the  funds  to  be  paid  by  lU 
and  Texfel  pursuant  to  the  settlement, 
but  which  did  not  question  the  basis  of 
the  settlement  or  the  adequacy  of  the 
settlement  amount  The  comments  were 
submitted  by  the  following: 

Govemo's  Energy  Office,  State  of 

Florida 
Attorneys  General  of  the  States  of 

Arkansas,  Delaware,  Iowa, 
Louisiana.  North  Dakota,  Rhode  Island. 
,    and  West  Virginia 

The  two  comments,  although 
formulated  differently,  and  differing  in 
the  nature  and  amount  of  supporting 
imalysis,  are  both  devoted  exclusively 
to  establishing  the  proposition  that 
monies  received  under  the  lU/Texfel 
Consent  Order  that  could  not  be  paid  to 
parties  injured  by  alleged  overcharges 
should  be  paid  to  State  governments, 
and  should  not  be  deposited  in  the  U.S. 
Treasury. 

Duriiig  the  period  covered  by  this 
Consent  Order  the  violations  allegedly 
committed  by  lU  and  Texfel  related  to 
the  miscertification  of  crude  oil.  Such 
violations  resulted  in  cost  increases  that 
were  distributed  among  all  refiners  by 
the  entitlements  program  and  the 
refiners  could  then  pass  the  overcharges 
on  to  others.  See  United  States  v.  Exxon 
Corp.,  F.2d— ,  Slip  op.  at  110-112  (TECA, 
July  1, 1985)  (Nos.  91  et  seg.). 

The  DOE'S  Office  of  Hearings  and 
Appeals  in  a  report  to  the  District  Court 
for  the  District  of  Kansas  in  In  re:  the 
Department  of  Energy  Stripper  Well 
Litigation.  MDL  No.  378,  determined  that 
where  alleged  crude  oil  violations 
involve  3udi  crude  oil  miscertification. 
the  resulting  harm  cannot  be  traced  to 
specific  customers.  As  explained  by  the 
DOE  in  an  accompanying  Statement  of 
Restitutionary  Policy: 

Essentially,  OHA  concluded  that  direct 
purchasers  (as  such)  generally  did  not  absorb 
the  overcharges  because  they  were 
reimbursed  by  the  entitlements  programs. 
Tracing  of  overcharges  is  impossible  in  view 
of  the  spreading  effect  of  the  entitlements 
program,  the  fungibility  of  refiner  costs  and 
the  consequent  inability  of  firms  and  OHA  to 
determine  which  costs  were  passed  through 
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and-wkich.  if  any.  ware  ntaioad.  and  tht  b^ 
proportion  of  cost  pasathnuigh.  aiaoag  otbar 
factora. 

OHA^  finling  that  it  ia  imposaible  to  traca 
cnida  afl  oost  tecreeaea  that  wenaqnalized 
by  Iha  antittaaaanta  pra^ara, . . .  ia  oooaisteiit 
with  tha  conriuatona  of  two  diatrict  courta 
that  hava  pfavioaaljr  «)eleniiiiied  that  the 
haza  raaahiog  from  cnide  oil 
miscartificatiaoa  canoot  ba  tracad  fiOFR 
27400  Ottly  2, 1985). 

DOE  then  examined  the  possible  _ 
of  ecoaoBietiic  modeiiiig  methods  to 
estimate  the  extent  to  whidi 
overchaiges  were  passed  through  at  the 
various  disiiibutian  levels  within  th« 
industiy.  With  regard  to  this  indirect 
methology,  DOB  conchided: 

It  is  loo  inexact  in  determining  injury  to 
particular  claasas  of  claimanU  and  yi^da  no 
conclusiooa  cooceming  tha  in|uiy  to 
individuals  witliin  any  dass.  Tbe 
governmental  costs  in  resourovs  and.  more 
importantly,  societal  costs  in  years  of 
continued  litigation  prior  to  distribution  are 
unacceptabiy  high.  Id.  at  27402^ 

The  comments  on  the  lU/Texfel 
Consent  Order  appear  to  assume  that 
DOE  will  distribute,  or  attempt  to 
distribute,  funds  received  under  the 
Consent  Order  to  parties  injured  by  the 
firms'  alleged  overcharges.  However,  as 
discussed  above,  it  is  impoiraible  to 
determine  which  persons  were 
ultimately  injured  by  crude  oil 
miscertifications.  Therefore.  DOE  will 
not  attempt  to  make  such  a 
determination  here,  and  the  fimds 
received  from  lU  and  Texfel  pursuant  to 
the  Consent  Order  will  not  be  the 
subject  of  a  Subpart  V  petition  and 
proceeding. 

DOE'S  SUtement  of  Policy  also 
addressed  the  question  of  how  to  effect 
indirect  restitution  where  refunds  to 
individual  injured  claimants  are  not 
feasible.  The  policy  statement  provides 
that  the  ERA  will  retain  the  monies 
received  in  an  escrow  account  for  a 
reasonable  time  to  allow  Congress  an 
opportunity  to  determine  an  appropriate 
disposition  of  the  funds.  If  Congress 
does  not  enact  legislation  within  a 
reasonable  time,  the  DOE  will  transfer 
the  funds  to  the  general  fund  of  the  U.S. 
Treasiuy.  The  Policy  Statement  explains 
that  this  is  preferable  to  further  ad  hoc 
payments  to  the  states  because: 

(T]he  states,  aa  a  result  of  the  decisions  in 
Exxon  and  SaUon,  will  receive  more  than  two 
billion  dollars  for  use  in  certain  federally- 
established  energy  programs.  The 
Department  of  Energy,  which  is  responsible 
for  adnanistering  and  overseeing  roost  of 
these  progrenm  at  the  federal  level  has 
concluded  that  &e  states  cannot  make 
effective  use  of  additioiial  aKiniaa  (lieyond 
those  apfropiiatad  by  Cangnaa  and  awanlad 
by  the  AuoMi  and  Sutton,  coarts)  far  these 
programs  at  this  tinte.  tapra.  at  27402. 


Because  the  tenns  of  ttie  settlement 
are  coaciatent  with  the  foregoing  action. 
BRA  has  deteiadiied  to  make  the 
Conaent  Order  final. 

nLDeddon 

Pamiant  to  10  GFR  ao&198J.  the 
Conaoit  Order  between  lU  and  Texfel 
and  DOB.  shall  beooBse  a  final  ocder  of 
the  DOB.  Today  DOE  has  issued  notice 
to  Texfel  and  lU  of  the  agency's  decision 
to  make  the  Consent  Order  final,  and 
the  Conaent  Order  shall  become  final 
upon  delivery  of  that  notice. 

laaaadin  WaaMngton.  DC,  on  November 
18.  ms. 

iOllaaCUMn. 

Special  CotaneL  Economic  Regulatory 
AdauHislratian. 

[FR  Doc  65-27981  Filed  11-22-85;  8:45  am] 


Offlc*  Of  Enargy  RmmtcH 


High 

Op(»n  M«etifia 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-483. 88  Stat  770).  notice  is  hereby 
given  of  tiie  following  meeting: 

Name:  High  Energy  Physics  Adviaoiy  Panel 
(HEPAP). 

Date  and  time:  Saturday,  December  14. 
1985,  8:30  am-4:30  pm. 

Place:  National  Science  Foundatioa  Room 
640, 1800  G.  Street,  NW.,  Washington.  DC 
20S5a 

Contact:  Dr.  P.  K.  Wiiliama,  Executive 
Secretary,  High  Energy  Phyiica  Advisory 
Panel,  U.S.  Department  of  Energy,  ER-221, 
Washington,  DC  20545.  Telephone:  SOl/353- 
4829. 

Purpose  of  panel:  To  provide  advice  and 
guidance  on  a  continuing  basis  with  respect 
to  the  high  energy  physics  research  program. 

Tenlativa  Asaada 

Saturday,  December  14. 1985 

—Discussion  of  Status  of  FY  1986  National 

Scienoe  Foundation  Elementary  Partide 

Physics  Budget  aitd  the  FY  1986 

Department  of  Energy  High  Energy  Physica 

Budget 
—Initial  Discussion  of  the  Report  of  the 

Subpanel  on  Non-Accelerator  Particle 

Physics 
— Discussion  of  the  Report  of  the  Subpanel    ' 

on  Advanced  Accelerator  R&D  and  the 

SSC 
-^Hiblic  Coounent  (10  minnte  rule) 

Public  Participation 

The  meeting  is  open  to  tiie  puUic.  The 
Chairperson  ^  the  panel  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  %viU.  in 
his  judgment,  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  malce  oral  statements  pertaining  to 
ageada  Hems  sbonid  contact  the  ExecntiTe 
Sacntaiy  at  tfaa  ad>heas  or  telephone  nunber 


listed  above.  Raqaosts  most  be  received  it 
least  five  days  prior  to  the  meeting  and 
reasonaUa  a  pwwiakai  wfll  be  made  to 
iuLluda  tha  preaaadatieB  on  tha  agenda. 

MiniMaa 

Available  for  public  review  and  copying  at 
the  Public  Reading  Room.  Room  lE-igo, 
Forrestal  Building.  1000  Independence 
Avenoe,  SW..  Washii^ton.  DC  between  9:00 
a jn.  and  440  paL,  Monday  through  Friday, 
except  Federal  faoUdays. 

Issued  at  Washington.  DC  on  November  19. 
1985. 
).  Ki]>»it  T^iAWii, 

Deputy  Advisory  Coaunittee Management 
Offica. 

[FR  Doc  85-27963  Filed  11-22-65: 8:45  am) 
■aUNQCOOC  IIM  t1  M 


Fadfal  Efwrgy  Hejulatofy 
ConiiiMslon 

[Docket  No.  CN$-101-6M) 

Elizab«thto«m  Qm  Co^  Applnnt. 
Tran»CBii|>wiHii  Ow  Hp»  Unt  Cwm 
Reapondwit;  Applcalow 

November  20, 1085. 

Take  notice  that  on  October  SI,  1985, 
Eli2abethtown  Gas  Company 
(Applicant).  One  Elizabethtown  Plaxa. 
Elizabeth.  New  Jersey  07207,  filed  in 
Docket  Na  CP8&-101-000  an  application 
pursuant  to  section  7(a)  of  the  Natural 
Gas  Act  for  an  order  directing 
transcontinental  Gas  Pipe  Line 
corporation  (Transco)  to  provide  natural 
gas  service  to  Applicant  on  a  long-term 
basis  through  an  existing  delivery  point 
on  its  system  in  the  Spruce  Run  area. 
Union  Township,  Hunterdon  County. 
New  Jersey,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

With  approval  from  the  New  Jersey 
Board  of  Public  Utilities,  Applicant  - 
states  that  it  is  providing  interruptible 
gas  service  to  Jersey  Central  Power  and 
Light  Company  (JCP&L).  a  KJew  Jersey 
electric  utility,  for  its  combustion  turbine 
facility  at  Glen  Garden  generating 
station.  Lebanon  Township,  New  Jersey. 
Applicant  states  that  the  gas  for  JCP&L 
is  delivered  to  Applicant  through  an 
intertxnmection  which  Transco  installed 
under  section  Sllta)  of  the  Natural  Gas 
Policy  Act  and  Part  284  of  &e 
Commission's  Regulations  and  that 
Applicant  wtmld  reimburse  Transco  its 
costs  for  such  installation. 

Applicant  further  states  that  it  is 
currently  enfranchised  to  serve  a 
number  of  communities  in  the  vicinity  of 
the  Spruce  Rim  delivery  point  and  may 
become  enfrantdiised  to  serve  others 
and  that  the  site  is  strategicaOy  located 
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within  a  rapidly  developing  area  of  New 
Jersey. 

Applicant  explains  that  it  is  not 
seeking  an  additional  supply  of  natural 
gas  from  Transco  in  this  application. 
Since  Transco  is  applicant's  principal 
supplier  of  gas.  rendering  long-term 
service  under  various  Rate  Schedules 
including  CD-3.  PS-3.  S-2  and  GSS, 
Applicant  states  that  it  desires  the 
Spruce  Run  delivery  point  to  be  added 
as  a  delivery  point  under  all  service 
agreements  with  Transco  for  service 
under  such  rate  schedules.  It  is  asserted 
that  no  additional  construction  or 
investment,  either  by  Transco  or  by 
Applicant,  would  be  required  to  effect 
the  proposed  authorization. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  4. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  156.9).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules.  Transco's  answer  to  the 
application  shall  be  filed  on  or  before 
December  19, 1985. 
Kenneth  F.  Phimb, 
Secretary. 

(FR  Doc  85-28080  Rled  11-22-85;  8:45  am] 
aujMQ  CODE  nn-n-m 

[Docket  No.  CPM-192-000] 

NorltMm  Natural  Gas  Co,  Division  of 
Interflorth,  Inc.;  Application 

November  2a  1985. 

Take  notice  that  on  November  5, 1985, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc.  (Northern). 
2223  Dodge  Street,  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP88-192-000 
an  application  pursuant  to  section  7(c) 
of  the  Nattiral  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  Northern  to  (1)  sell  and 
deliver  natural  gas  to  Utilicorp  United 
Inc.  (Utilicorp);  (2)  utilize  certain 
existing  delivery  points  to  facilitate  such 
sale;  and  (3)  sell  natural  gas  in 
accordance  with  a  new  rate  schedule. 
Argus  Rate  Schedule,  to  be  incorporated 


in  Northern's  FERC  Gas  Tariff.  Third. 
Revised  Volume  No.  1.  Northern's 
proposals  are  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
Northern  states  that  on  September  13, 

1985,  InterNorth,  Inc.,  doing  business  as 
HNG/InteiNorth.  sold  its  interest  in  its 
Peoples  Natural  Gas  Company  (Peoples) 
to  Utilicorp,  to  be  effective  on  January  1, 

1986.  Northern  requests  authority  to  sell 
natural  gas  to  Utilicorp  under  all  of  the 
terms  and  conditions  under  which 
Northern  currently  sells  nntural  gas  to 
Peoples  and  at  the  same  level  of  firm 
entitlement  currently  sold  to  Peoples.  As 
a  result.  Northern  proposes  to  sell  to 
Utilicorp  419,923  Mcf  per  day  of  contract 
demand  service;  46,631  Mcf  per  day  of 
seasonal  service  demand:  and  19,445 
Mcf  per  day  of  winter  period  service.  It 
is  explained  that  Utilicorp  would  be 
charged  the  currently  effective  rates 
under  the  above  effective  rate  schedules 
upon  commencement  of  the  proposed 
sale.  Northern  also  requests 
authorization  to  utilize  existing  delivery 
points  to  deliver  gas  to  Utilicorp. 

Northern  seeks  authorization  to 
establish  an  Argus  Rate  Schedule  to  be 
available  for  sales  to  the  Argus 
Communities  and  Argus  Drillers, 
Pumpers,  and  Irrigation  Sales  as  listed 
in  the  Directory  of  Communities 
included  in  Northern's  FERC  Gas  Tariff. 
Third  Revised  Volimie  No.  1.  Northern 
states  that  these  Argus  Communities 
traditionaUy  have  been  served  under 
separate  Argus  rates  as  part  of 
Northern's  non-jurisdictional  sales  to 
Peoples.  Northern  states  that  it  is 
required  to  establish  this  rate  schedule 
in  order  to  continue  sales  to  the  Argus 
Communities  through  Utilicorp. 
Northern  proposed  to  sell  to  Utilicorp 
29,090  Mcf  per  day  of  firm  entitlements 
under  the  Argus  Rate  Schedule. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  5, 1985.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  ptuly  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  heariitg. 
Kenneth  F.  Pluml), 
Secretary. 
(FR  Doc.  85-28081  Filed  11-22-85;  8:45  am] 
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[Docket  Na  EL85-1»-101] 

Snohomish  Rhrer  Basin,  WA;  EiS 
Scoping  Meetings  and  Technical 
Sessions  for  Cluster  Impact 
Assessment  Procedure 

November  19. 1985. 

As  referenced  in  the  October  15, 1985. 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  a  Scoping  Meeting,  and  the 
subsequent  Errata  Notice  issued  on 
November  6, 1985,  the  subject  Technical 
Sessions  will  be  convened  at  9:30  a.m.  in 
the  House  Rules  Room  (1st  floor)  of  the 
Legislative  Building  in  Olympia, 
Washington.  December  3-5, 1985. 

The  scoping  meetings  for  the 
environmental  impact  statement  (EIS)  to 
be  prepared  will  be  held  at  1:30  p.m.  in 
the  House  Rules  Room  (Ist  floor)  of  the 
Legislative  Building  in  Olympia  on 
December  5. 1985,  and  at  7:00  p.m.  in  the 
Ginny  Stevens  Auditorium  at  tiie 
Snohomish  County  Administration 
Building  in  Everett  on  December  6, 1985. 

Any  written  comments  and 
recommendations  on  EIS  scoping  should 
be  filed  with  the  Conmiission  on  or 
before  December  20, 1985,  and  must  be 
addressed  to  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  DC  20426,  and  should 
clearly  show  the  following  caption  on 
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the  first  page:  Snohomish  River  Basin. 
Washington.  Docket  No.  EL85-19-101. 

For  further  infonnation,  please  contact 
the  FERC  Project  Manager.  Frank 
Karwoskt  at  (202)  376-1761  or  Staff 
Counsel.  David  Boeigers.  at  (202)  357- 
5773. 

Kanneth  P.  Phimb, 
Secretary. 

[FR  Doa  85-28006  Filed  11-22-65;  6:45  am] 
MLLMQ  COM  vr^7-^%^m 


[Oeckal  Na  QP66-2-000] 

Souttiem  Union  Co^  Petition  for 
Declaratory  Order 

November  19, 1985. 

Take  notice  that  on  October  16, 1985, 
Southern  Union  Company  filed  a 
petition  for  a  declaratory  order  under 
sections  103  and  104  of  the  Natural  Gas 
Pohcy  Act  (NGPA)  and  Rule  207  of  the 
Commission's  rules  of  practice  and 
procedure.  Southern  Union  seeks  a 
declaration  by  the  Commission  that 
damages  awarded  to  Consolidated  Oil  & 
Gas,  Inc.  (Consolidated)  by  the  District 
Court  of  Santa  Fe  County.  New  Mexico 
in  Consolidated  Oil »  Gas,  Inc.  v. 
Southern  Union  Co.,  appeal  docketed 
No.  79-2161(0)  (N.M.  Sup.  Ct.,  August  9. 
1985)  cannot  be  lawfully  collected 
because  the  damages  represent  an 
increase  above  the  NGPA  ceiling  prices 
applicable  to  gas  sold  under  the 
disputed  contracts.  Southern  Union  also 
seeks  a  declaration  by  the  Commission 
that  ConsoUdated  refund  to  Southern 
Union  that  portion  of  the  liunp  sum 
payment  under  the  Settlement 
Agreement  which  is  attributable  to  rates 
in  excess  of  the  applicable  ceiling  prices 
for  gas  sold  under  the  disputed 
contracts. 

Southern  Union's  petition  arises  from 
a  lawsuit  for  damages  filed  by 
Consolidated  in  the  First  Judicial 
District  Santa  Fe  County,  New  Mexico. 
Consolidated  claimed  damages  resulting 
from  the  alleged  breach  of  an  agreement 
related  to  previous  Utigation  between 
Southern  Union  and  Consolidated.  On 
July  12, 1985.  the  New  Mexico  District 
Couirt  awarded  damages  of  $11,023,967 
against  Southern  Union  (representing 
$8,427,976  in  damages  and  $2,595,989  in 
prejudgment  interest)  basing  its  damage 
award  on  a  theory  of  negligent 
misrepresentation.  The  method  used  by 
the  court  to  calculate  the  amount  of 
damages  was  based  on  the  benefit  of  the 
bargain  or  an  amount  equal  to  the 
difference  between  the  interstate  prices 
paid  for  Consolidated's  gas  by  Southern 
Union  and  the  intrastate  prices  which 
should  have  been  paid  by  Southern 
Union. 


Southern  Union  argues  that  this 
damage  award  allows  ConsoUdated  to 
collect  amounts  in  excess  of  NGPA 
ceiling  prices  for  gas  sold  in  interstate 
commerce.  Southern  Union  states  that 
any  effort  by  Consolidated  to  collect 
these  damages  which  are  higher  than 
the  authorized  ceiling  price  violates  both 
Consolidated's  small  producer 
certificate  and  the  federal  price  ceilings 
in  the  NGPA.  Southern  Union  states  that 
the  trial  court's  award  of  damage 
invades  the  Commission's  exclusive 
Jurisdiction  to  establish  the  lawful  rates 
charged  by  Consolidated  for  natural  gas 
sold  in  interstate  commerce. 

Southern  Union  states  that  it  has 
already  paid  to  Consolidated,  as  part  of 
a  lump  sum  payment,  an  amount 
representing  the  difference  between  the 
NGPA  ceiling  prices  originally  paid  and 
intrastate  rates  attributed  to  tiie  four 
contracts  in  question.  Southern  Union 
requests  that  if  the  Commission 
determines  that  Consolidated  may  not 
lawfully  collect  rates  in  excess  of 
applicable  NGPA  interstate  ceiling 
prices,  the  Commission  also  declare  that 
the  portion  of  the  settlement  payment 
which  represents  an  improper  rate 
increase  be  refunded  to  Southern  Union. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  the 
requirements  of  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  Motions  to  intervene  or 
protests  should  be  filed  not  later  than  30 
days  following  publication  of  this  notice 
in  the  Federal  Register.  All  protests  filed 
will  be  considered  by  the  Commission 
but  will  not  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene. 
Kenneth  F.  Phimb. 
Secretary. 
November  19. 1985. 

[FR  Doc.  85-28082  Filed  11-22-85;  8:45  am] 
BiujNQ  cooe  (Tir-OI-M 


[Docfc«t  Na  SA86-1-OO0) 

American  Crude,  Inc.;  Petition  tor 
Adjustment 

Issued:  November  20, 1985. 

On  October  11, 1985,  American  Crude, 
Inc.  (American  Crude)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  petition  for  an  adjustment  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 


Act  of  1978.*  American  Crude  seeks 
waiver  of  its  obligations  under 
Commission  Order  Nos.  339, 399-A,  and 
399-B  ■  requiring  payment  of  Btu 
adjustment  refunds  by  first  sellers  of 
natural  gas. 

American  Crude  states  that  it  has 
filed  a  petition  in  bankruptcy  in  the 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  Texas,  Houston 
Division.  Cause  No.  84-01819-H-1-6.  It 
further  states  that  it  has  received 
requests  from  United  Gas  Pipe  Line 
Company  and  AUied  Union  Texas 
Petroleum  for  Btu  refunds  in  the 
amounts  of  $9,247.65  and  $1,267.23 
respectively,  including  interest  It  has 
advised  these  companies  that  payment 
or  settlement  of  these  claims  is  governed 
by  the  Bankruptcy  Court  and  that  they 
should  file  proof  of  claim  with  such 
Court 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  foimd  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.1101  et  seq. 
(1985)).  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  Intervene  must  be  filed 
within  15  days  after  put^catlon  of  this 
notice  in  the  Federal  Register. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-28064,  FUed  11-22-85;  8:45  am] 
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[Docket  No.  SA86-2-000] 

Souttiland  Royalty  Col;  Petition  for 
Adjustment 

Issued-  November  20^  1985. 

On  October  15, 1965.  Southland 
Royalty  Company  (Southland)  filed  with 
the  Commission,  under  section  502(c)  of 
the  Natural  Gas  Policy  Act  of  1978, 15 
U.S.C.  3412(c)  (1982),  a  petition  for 
permission  to  recover  from  Panhandle 
Eastern  Pipeline  Company  (Panhandle) 
and  Tennessee  Gas  Pipeline  Company 
(Tennessee)  the  Btu  refunds  attributable 
to  certain  royalty  interest  owners. 
Southland  states  it  paid  the  refunds  on 
all  royalty  interest  owners'  behalf  to 
Panhandle  and  Temiessee  pursuant  to 
Commission  Order  Nos.  399,  399-A  and 
399-B,  but  has  been  unable  to  collect 
refund  amounts  from  eight  such  owners. 


'  IS  U.S.C  3412(c)  (1962). 

*28  FERC  1 61.379  (1964).  9  FERC  1 61,254  (1864). 
and  32  FERC  1 61.072  (1965),  retpectivelv. 
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Southland's  Btu  refund  obligations  to 
Panhandle  and  Tennessee  are 
attributable  to  the  production  and  sale 
of  gas  from  three  wells  of  which 
Southland  is  the  operator  Mallory  1-6. 
Mallory  2-6  and  Hay  Stephens  Unit  2. 
The  first  two  wells  are  located  in  Woods 
County,  Oklahoma.  Hay  Stephens  Unit  2 
is  in  Colorado  County,  Texas. 

Southland  asserts  that  the  eight 
royalty  interest  owners'  Btu  reftmd 
obligations  are  uncollectable.  According 
to  Southland,  all  three  wells  have  been 
plugged  and  abandoned  and  Southland 
has  no  present  or  future  obligation  to 
make  royalty  payments  to  any  royalty 
interest  owner  at  issue,  thus  precluding 
Southland's  recovering  the  refund 
obligations  through  billing  adjustments. 
Moreover,  the  eight  royalty  interest  ^ 
owners  have  either  died  or  failed  to 
acknowledge  Southland's 
correspondence  regarding  the  Btu  refund 
obligation. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Conmusion's  Rules  of  Practice  and 
Procedure  (18  CFR  385. 1101  et  sag. 
(1985)).  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  Subpart  K  within  15 
days  after  publication  of  this  notice  in 
the  Federal  Register. 
Kenneth  F.  Phunb, 
Secretary 

[FR  Doc  85-28065  Filed  11-22-85:  8:45  am] 
■LLMO  COCC  (TIT-^l-*! 

[Docket  Na  ER8«-10»-000] 

The  Connecticut  Ught  and  Power  Co.; 
FlOng 

November  19, 1985 

Take  notice  that  on  November  1, 1985, 
The  Connecticut  Light  and  Power 
Company  (CL&Pj  tendered  for  filing  as 
an  initial  rate  schedule  an  agreement 
(the  agreement)  between  CL&P,  Western 
Massachusetts  Electric  Company 
(WMECO.  and  together  with  CL&P,  the 
NU  Companies]  and  Cambridge  Electric 
Light  Company  (Cambridge).  The 
Agreement,  dated  as  of  June  1, 1985*. 
provides  for  the  NU  Companies  to  sell  to 
Cambridge  power  from  the  systems  of 
the  NU  Companies  (system  power)  that 
may  be  available  on  a  daily  or  weekly 
basis  (a  transaction).  CL&P  states  that 
the  timing  of  transactions  cannot  be 
accurately  estimated  but  that  die  NU 
Companies  would  offer  to  sell  such 
system  power  to  Cambridge  only  when 
it  was  economic  to  do  so.  Cambridge 
would  only  accept  such  offer  if  it  was 
economical  to  do  so. 


Cambridge  wiU  pay  a  capacity  charge 
to  the  NU  Companies  for  each 
transaction  in  an  amount  equal  to  the 
megawatts  of  system  capacity  reserved 
for  Cambridge  by  the  NU  Companies 
during  each  hour  of  a  transaction 
multiplied  by  the  capacity  charge  rate 
which  is  negotiated  prior  to  eadi 
transaction.  Cambridge  will  pay  an 
energy  charge  to  the  NU  Companies  for 
each  transaction  in  an  amount  equal  to 
the  megawatthours  delivered  by  the  NU 
Companies  during  such  transaction 
multiplied  by  the  energy  charge  rate. 
The  energy  rate  is  based  on  the  heat 
rate  and  the  replacement  fuel  price  of 
the  generating  unit(s)  which  the  NU 
Companies  determine  to  be  available  to 
provide  energy  at  the  time  of  a 
transaction. 

CL&P  requests  that  the  Commission 
waive  its  customary  notice  period  and 
allow  the  Agreement  to  become 
effective  on  October  25. 1985.  the  date  of 
the  filing  letter. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket. 

The  Agreement  has  been  executed  by 
CL&P,  WMECO.  and  by  Cambridge 
(Wareham,  Massachusetts)  and  copies 
have  been  mailed  or  delivered  to  each  of 
them. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  section  35  of  the 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
29, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

(FR  Doc.  85-28072  Filed  11-22-85;  8:45  am] 
BtUMG  cooc  srir-oi-M 


[Docket  No.  ER86-167-000] 

Delmarva  Power  and  Ught  C04  Filing 

November  19, 1985. 

Take  notice  that  on  November  13, 
1985  Delmarva  Power  and  Light 


Company  (Delmarva)  tendered  for  filing 
an  original  and  six  copies  of  Fifth 
Revised  Leaf  No.  38  to  Delmarva's  FERC 
Electric  Transmission  Service  Rate 
Schedules  56,  58,  59.  ea  64  and  65. 

The  revised  tariff  leaf  incorporates 
changes  to  modify  the  "monthly 
contracted  demands"  for  the  six  resale 
Customers  of  Delmarva  who  are  taking 
service  under  these  Transmission 
Service  Rate  Schedules.  These  changes 
have  been  requested  by  the  Customers 
and  are  permissible  under  Article  2  of 
the  respective  transmission  service 
agreements  having  been  approved  as 
part  of  a  settlement  approved  by  the 
Commission  by  letter  Order  dated  May 
31. 1983  in  Docket  No.  ER82-751-003. 

The  proposed  effective  date  for  the 
revised  leaf  is  December  31. 1985.  Since 
the  proposed  effective  date  is  based 
upon  the  transmission  service 
agreements  approved  by  and  on  file 
with  the  Commission,  it  is  requested 
that  waiver  of  the  notice  period  be 
granted  and  that  the  revised  leaf  be 
permitted  to  become  effective  on 
January  1, 1986,  after  a  one  day 
suspension. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
29, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Kenneth  F.  Pkmib, 
Secretary. 

[FR  Do&  85-28073  Piled  11-22-85;  8:45  am] 
BauNo  cooc  •71^«1Hl 


[Docket  No.  ER86-136-O00] 
Duquesne  Ught  C04  Hling 

November  19, 1985. 

Take  notice  that  Duquesne  Light 
Company  ("Duquesne")  on  November  1, 
1985  tendered  for  filing  a  Transmission 
Agreement  Between  Duquesne  Light 
Company  and  AES  Beaver  Valley. 
Incorporated  ("AES-BV")  ("the 
Agreement").  The  Agreement  is  dated 
and  effective  August  28. 1985  and  is  to 
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continue  until  December  31, 2016,  unless 
terminated  earlier  either  by  mutual 
agreeemnt  of  by  reason  of  the 
occurrence  of  certain  events  set  forth  in 
the  Agreement 

With  Duquesne's  consent,  AES-BV 
has  assigned  the  contract  to  BV  Partners 
("BV"),  a  partnership  of  which  AES-BV 
is  the  managing  general  partner.  BV  will 
operate  a  coal  fired  cogeneration  facility 
located  adjacent  to  the  ARCO  Chemical 
Company  plant  in  Potter  Township, 
Beaver  County,  Pennsylvania.  West 
Penn  Power  Company  ("West  Penn") 
will  purchase  the  capacity  and  energy 
made  available  by  the  BV  facility.  The 
Transmission  Agreement  provides  for 
the  transmission  by  Duquesne  over  its 
system  and  delivery  to  West  Penn  of 
power  and  energy  generated  by  BV  and 
received  by  Duquesne  through  a  138kV 
interconnection  with  BV. 

The  Agreement  provides  for 
transmission  sendee  for  up  to  135 
Megawatts  at  a  charge  by  Duquesne  as 
set  forth  in  Service  Schedule  A  to  the 
Transmission  Agreement  With  the 
exception  of  certain  adjustments. 
Service  Schedule  A  provides  for  a 
transmission  service  demand  charge  of 
$24,000  per  week  for  100  megawatts  plus 
a  weekly  demand  charge  of  $0.24  per 
kilowatt  multiplied  by  the  maximum 
number  of  kilowatts  reserved  in  excess 
of  100  megawatts,  up  to  25,000  kilowatts. 
An  energy  charge  of  one  mill  per 
kilowatt-hour  is  imposed  on  the 
aggregate  number  of  kilowatt-hours 
delivered  to  West  Penn  during  a  billing 
month. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
D.C.  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  sudi  motions  or 
protests  should  be  filed  on  or  before 
November  29. 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takeji.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kmnetfa  F.  Plumb, 

Secretary. 

[FR  Doc  65-28074  Filed  11-22-85:  S:45  am] 

MUHm  COK  t717-ei-M 


[Doclnl  Nol  ERM-I  14-000] 

NorttMm  StatM  Pow«r  C04  rang 

November  TO,  1985. 

Take  notice  that  Northern  States 
Power  Company  (Minnesota)  on 
Novonber  1. 1985.  tendered  for  filing 
Supplement  No.  1  to  the  Municipal 
Transmission  Service  Agreement 
between  Northern  States  Power 
Company  and  the  City  of  Blue  Earth 
(Supplement). 

Ine  Supplement  reduces  the 
obligation  of  the  customer  to 
compensate  NSP  for  transmission  line 
losses.  The  Supplement  provides  that 
NSP  shall  only  be  furnbhed  power  and 
energy  equal  to  4.5  percent  of  the 
deliveries  instead  of  the  7  percent 
provided  for  in  the  existing  agreement 
The  Municipal  Transmission  Service 
Agreement  is  on  file  with  the 
Commission  and  is  designated  as  Rate 
Schedule  FERC  No.  438. 

NSP  requests  a  waiver  of  the  60  Day 
Notice  Requirement  and  an  effective 
date  of  November  20. 1985.  for  these 
Supplements.  This  date  provides  a 
convenient  point  in  the  meter  reading 
cycle  to  make  this  adjustment  and 
would  reduce  the  customers'  biUs  at  the 
earliest  possible  date.  NSP  also  requests 
any  other  filing  requirements  under 
Section  35.13  or  any  other  applicable 
section  be  waived  by  die  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb. 
Secretary. 

[FR  Doc.  85-28075  Piled  11-22-85;  8:45  am] 
BKiMa  cooc  srir-ot^ 


[Docket  No.  ER86-1 15-000] 
Northern  StatM  Power  Co.;  niing 

November  20, 1985. 

Take  notice  that  Northern  States 
Power  Company  (Minnesota)  on 
November  1. 1985.  tendered  for  filing  the 
Supplement  No.  2  to  the  Municipal 


BEST  COPY  AVAILABLE 


Resale  IVanamission  and 
Transformation  Service  Agreement 
between  Northern  States  Power 
Company  and  the  City  of  Sauk  Centre. 

The  Supplement  No.  2  to  the 
Municipal  Resale  Transmission  and 
Transformation  Service  Agreement 
(Supplement)  provides  for  a  second 
point  of  delivery  and  terminates  the 
contract  on  October  20. 1987.  During  the 
period  October  1, 1985.  to  October  20. 
1987.  the  City  shall  have  the  option  of 
taking  any  or  all  of  the  deliveries  of  the 
power  and  energy  provided  for  under 
the  contract  from  either  of  the  two 
points  of  connection.  The  Sui^lement 
provides  that  on  October  20, 1987,  the 
City  ivill  no  longer  purchase  firm  power 
and  energy  from  NSP  under  NSFs 
Wholesale  Load  pattern  Power  Service 
Rate  Schedule. 

The  Municipal  Resale  Transmission 
and  Transformation  Service  Agreement 
is  on  file  with  the  Commission  and  is 
designated  as  Rate  Schedule  FERC  No. 
389; 

Northern  States  Power  Conq>any 
requests  this  Supplement  become 
effective  on  October  1, 1985,  and 
therefore,  requests  waiver  of  the 
Commission's  notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NR  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KemMth  F.  numb, 
Secretary. 

[FR  Doc.  85-28076  Filed  11-22-85;  a-45  am] 
BuxMO  cooc  srir-oi-M 


[Docket  Na  ER  86-56-000] 

Public  Service  Ca  of  Hew  Hampehire; 
Amendment  to  Filing 

November  19, 1965. 

Take  notice  that  on  November  12, 
1985.  Public  Service  Company  of  New 
Hampshire  ("PSNH")  filed  an 
amendment  to  its  initial  rate  filing  of 
October  25, 1985  of  a  System  Exchange 
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Agreement  between  PSNH  and  Green 
Mouatain  Power  Corporation. 

The  amendment  revises  an 
attachment  showing  revenues  from 
previous  exchanges  by  providing  the 
number  of  megawatdiours  transferred  in 
each  exchange.  It  also  clarifies  that  the 
energy  reservation  charge  ceiling  rate  of 
$.00615  per  Idlowatthour  applied  to  . 
exchanges  on  or  prior  to  the  filing  date 
of  October  25, 1985  and  that  the  energy 
reservation  charge  ceiling  rate  of  $.0189 
I>er  Idlowatthour  appUes  to  exchanges 
commencing  after  October  25, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Nov.  29, 
1965.  Protests  wiU  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KaiiiMilh  F.  Phnnb, 
Secretary. 

[FR  Doc  85-28070  Filed  11-22-85;  8:45  am] 
I  cooc  sriT-oi-ii 


[Dodwl  No.  Ef»6-2»-«00] 

Union  Electric  Co.;  Amended  Filing 

November  19, 1965. 

Take  notice  that  on  October  15. 1985 
Union  Electric  Company  (UE)  tendered 
for  filing  an  Interchange  Agreement 
dated  August  29, 1985,  between  UE  and 
Iowa  Southern  Utilities  Company.  As 
requested  by  the  Commission.  UE  on 
November  12, 1985,  amended  the  filing 
by  submitting  revised  pages  for  service 
schedules  which  contain  rates  for 
energy  supplied  from  third-party 
systems. 

The  Interchange  Agreement, 
supersedes  in  its  entirety  an  existing 
agreement  and  among  other  things, 
established  the  rights  and  obligations  of 
the  parties,  the  points  of 
intercoimections,  the  types  of  power  and 
energy  to  be  exchanged  and  the  rates 
therefor. 

UE  requests  that  the  filing  be 
permitted  to  become  effective  December 
1.1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NEn  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
29. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kanneth  F.  Pluml). 
Secretary. 

[FR  Doc.  85-28071.  Hied  11-22-85;  8:45  am] 
aujNa  oooc  vni-t-m 


[DodcM  No.  CI86-38-000] 

Sameon  Reeoiircee  Co.;  Application  of 
Sameon  Reeourcee  Co.  for  Certincatee 
of  Public  Convenience  and  Neceeaity 
to  Render  Service  Prevlouaiy 
Auttwrized  ty  ttte  Coremiaalon  In 
Certificates  of  PubHc  Convenience  and 
Neceestty  Isaued  to  Sun  Expioration 
and  Production  Co. 

November  19, 1985. 

Take  notice  that  on  October  28, 1985, 
Samson  Resources  Company 
(Applicant),  of  Samson  Maza.  Two  West 
Second  Street.  Tulsa.  Oklahoma  74103, 
filed  an  application  pursuant  to  section 
7(c)  of  the  Neutral  Gas  Act  and  { 157.23. 
et  seq.,  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  Regulations 
under  the  Natural  Gas  Act  as  an 
Independent  Producer,  as  defined  in 
S  154.91(a)  of  said  Regulations,  for 
certificates  of  pubUc  convenience  and 
necessity  authorizing  Applicant  to 
continue  to  render  service  previously 
authorized  by  the  Commission  under 
certificates  of  public  convenience  and 
necessity  heretofore  issued  to  Sun 
Exploration  and  Production  Company,  in 
the  Docket  Nos.  listed  in  Exhibit  "A". 
Concurrently  herewith  Applicant  is 
filing  a  Certificate  of  Adoption  and 
Request  for  Redesignation  of  Rate 
Schedules  of  Sun  Exploration  and 
Production  Coinpany  now  in  effect  and 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  3, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20428,  petitions  to 
intervene  or  protests  in  accordance  with 


the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  .214).  AU  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 
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Not*.— "ArtBia-  la  Aikanaaa  LouWwia  Oat  Coinpany. 

■OaMnalad  Rata  Sc^iadula  Numbar  o(  Sun  Ejiplorakon 
and  ProducHen^  Company,  predecessor  In  Merest  to  Samson 
Reaoiifoaa  Company. 


Location  of  sale  in  order  of  above: 

1.  Arkoma  Area,  Latimer  County, 
Oklahoma 

2.  Arkoma  Area,  Leflore  County. 
Oklahoma 

3.  Anthon  Area.  Custer  County. 
Oklahoma 

4.  Arkoma  Area.  Leflore  County. 
Oklahoma 

Date  of  Contracts  in  order  as  above: 

1.  March  30, 1984 

2.  November  4. 1985 

3.  July  5. 1962 

4.  November  4, 1985  * 
Base  price  in  dollars  per  MMBTU 

(exclusive  of  any  statutory  adjustments 
and  tax  reimbursements]  in  order  as 
above: 

1.  .298  July  1984  minimum  rate  gas 

2.  .301  October  1984  minimum  rate  gas 

3.  .907  December  1984  Section  lOe(a)   ' 
Interstate  Rollover  Gas 

4.  .310  ]uly  1985  minimum  rate  gas 
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Statutory  adjustments  including  tax 
reimbursements  to  be  added  to  base 
price  in  items  above: 

1.  Tax  reimbursement — $.024  per 

MMBTU 
2.N<me 

3.  None 

4.  None 

Estimated  sales  for  first  month  of 
deliveries  in  order  as  above: 
1. 16,000  MCF 
2.1,200MCF 
3.e.300MCF 
4.  4.200  MCF. 

[FR  Doc.  85-280eS  Filed  11-22-85;  8:45  am] 

BHXiNQ  CODE  WIZ-OI-H 


[Docket  Na  ST8&-1661-000  at  aL] 

Transconttnental  Gm  Pipe  Une  Corp. 
etaL 

November  19, 1965. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Subpart  F  of  Part  157  and 
Part  284  of  the  Commission's 
Regulations,  and  Sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).» 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 


'  Notice  of  transactions  doe*  not  constitute  a 
determination  that  service  will  continue  in 
accordance  with  Order  No.  436,  Final  Rule  and 
Notice  Requesting  Supplemental  Comments,  SO  FR 
42372  (Oct.  18. 1985). 


The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  Section  284.102  of  the 
Commission's  Regulations. 

A  "C  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  §  284.122 
of  the  Commission's  Regulations.  In 
ihose  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  §  284.123Cb]  (2),  tiie  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  Ae  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commissioa 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  i  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
1 284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  S  284.183 
of  the  Commission's  Regulations  and 
section  312  of  the  NGPA. 

An  T(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  to  §  157.209  of  the 
Commission's  Regulations. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  imder  {  284.221  of  the 
Commission's  Regulations. 

A  "G(LT)"  or  "G(tS)"  indicates 
transportation,  sales  or  assignments  by 


a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  under 
{  284.222  of  the  Commission's 
Regulations. 

A  "G{HT)"  or  "G{HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
{  284.222  of  the  Commission's 
Regulations. 

.  A  "C/FllSTT  indicates  intrastate 
pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  157.209.  Similarly,  a  "G/F(157)" 
indicates  such  transportation  performed 
by  a  Hinshaw  Pipeline  or  distributor. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  a 
transaction  reflected  in  this  notice 
should  on  or  before  December  6. 1985. 
file  with  the  Federal  Eneigy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
wdll  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 
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ST8S-1717 

ST85-1718 

ST85-1719 

STB5-1720 

ST85-1721 

ST85-1722 

ST85-1723 

ST86-1724 

ST85-172S 

ST85-172B 

ST85-1727 

ST85-172B 

ST85-1729 

STBS- 1730 

STBS- 1731 

STBS- 1732 

ST85-1733 

ST85-1734 

ST86-1735 

STB6-1736 

ST85-1737 

ST85-173e 

STB5-1739 

ST8S-1740 

STB6-1741 

ST86-1743 

STB6-1744 

ST8S-174S 

STBS-174e 

STB6-1747 

8186-1748 

ST8S-1749 

STS5-1750 

ST85-1751 

5185-1752 

ST86-1753 

STB6-1754 

ST8e-17S6 

ST86-1756 

ST85-1757 

ST8S-175e 

ST85-1759 

STB6-1780 

ST8S-1761 

ST8S-17B2 

ST85-17e3 

STBS-1764 

8786-1786 

8X86-1786 

8785-1767 

STBS- 1768 

ST8S-178e 

ST85-1770 

8X85-1771 

8X86-1772 

8TB5-1773 

SX86-1774 

ST85-1775 

ST86-1776 

ST86-1777 
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Souaiam  Naknl  Qm  Ob. 

OoiUKttla  Gat  JmrnmtHton  Cnp. . 
CaU«M  QuH  Trwii'iiliilmi  Ooip. . 
CetmU»  Qaa  JmrnnHmitoH  Oapi . 
OoiunMi  Qtm  Jimmmtttm  Cap. . 
Columbia  Gm  TranmriMion  Ooipi . 
ColumM  Qw  XrananiMian  Cop. . 

Xinn Gm  P^pdtw  Oa 

XowMM*  Gm  r^ilna  Ca. 


MHtaPMiMn  Gm  XrwiMiinion  Oo»  - 
Tinn Gm  P^Mm  Go. 


HwMMn  Wilwr  nttauuilM- 


Johnaon  OotMy  Gm  Ool 
Moftiant 


Ca. 


Ool. 


Na>«t  Maw  and  Oamictf  Co.. 
WaaiONoQMCo.. 


Oiannil  MmMm  Gm  Ca 

Naknl  Gm  P^Mina  Ca  ol  AiMfk»_ 
Cnnanlrlalia  Gm  TraniiiMfcjii  Coip.. 
Pwihandte  EailHTi  Plpa  Una  Ca 


ConaoWalad  Qm  Jmmmtton  Cap.. 

OolMiMa  Gi«  XrmanHartoii  Ca 

Praduoar^GMCa 

ANRPlD*ieCa :. 


B  Paao  Nakni  Qm  Ca- 
B  Pan  Nakni  Qm  Ca_ 
B  Paao  Naknl  Qm  Ca_ 
SoUham  Naknl  Gm  Ca. 
Sau8wn  rMwH  Qm  Co. 
SouawnvNakm  Qm  Ca- 
SoUham  Nature  Qm  Ca. 


NmUMivi  Bovvtv  P^Mlna  Oa 

SoMttwm  Natural  Gm  Ca 

Sou«ani  Nak»al  Qm  Oa 

HouMon  Plpa  Una  Ca . 


QaVartng  Ooipi 


OoipL- 


Oa. 


PanhawlB  rmim  Plpa  Una  Qg. 
XnvUnaQMCa. 


Partiandto  EaMm  P|pa  Um  Ca- 
XruMkiaQMCa. 


..    FuaICa 

Xfurtdna  Qm  Ca 

Xiiwiaim  Qm  Plpalna  Ca. 

Panhanaa  Gm  Ca.. 

Oaiia  Plpa  Una  Ca. 


Hourton  Plpa  Una  Ca 

Panhanjia  EaMam  Plpa  Una  Ca. 
Cduntta  Giil  Xranaminion  Ca_ 

NoiVwm  Naknl  Qm  Ca 

Xiunkftia  Qm  Ca . 


Ptitmtf  EaMam  Plpa  Una  Ca. 

XnaMha  Qm  Ca 

ConaoMMad  Qm  Ti 
Houaton  Plpa  Una  Ca 


Ca^_ 


NortlMMai  Ptpaana  Coqx 

Panhanda  EaMm  Plpa  Una  Ca. 
Xiunkana  Gm  Ca . 


XranaeaMnanW  Qm  P^  Una  C«p. . 
XranaooninMilal  Qm  Pipe  Una  Cora . 
XianaoonHnanW  Gm  Plpa  Una  Cotp. . 

Northam  NataH  Qm  Ca 

Ca. 


—  and  Qwniloil  Oa- 
KMMrty-Qarti  ^^wp 

AladOaip. 

N^tanCoip. 


Bridgakia  Qm  DIaMbuaan  Ca . 


XranaoonMnanW  Qm  Plpa  Una  Coip.. 
'  Qm  Oa 


08-06-86 
08-06-85 


Norttam  ■nokOMOa 


08-06-86 

08-06-86 
08-06-86 
08-06-86 

08-06-86 
06-0645 
06-06-86 
06-06-85 
06-06-86 
06-06-86 
006  06  86 


wlaM  initglnia  PaiAi^  Ina . 


GMOa- 

?ou8«Mal  Gm  Oofp. 

Minuur  Ptiannacaullcal  Oa  — 


SouBiwaal  Qm  Cofp. 

Paci8c  Qm  and  ElacMc  Ca. 
CaacKla  Naknl  Qm  Coip.- 
Ca. 


BtcliataiaH  Omi  Preduda  Co.  Ina. 
HartHaon-Waftar  RakactoriM 


Bickantafl  Clay  Producta  Co.  kw.. 
AicMianCatp.. 


Bk*aralall  Oay  Produeti  Ca.  taa- 

Wrtlaon-wmar  nafcacteilM 

Xrananriaaion  Ca. 


vartoua  local  dtafctiuaon  oompaniM. 

NofViani  Mnoia  Gm  Oa 

SouBnaaal  Qm  Cofp._________ 

Northam  ■nola  Gm  Ca 


Fauakna  Plpa  Una  Ca 
Hurtay  Madkxl  Camar 


Exwn  Qm  Syalam,  kic 

Xran^QonknanW  Qm  Plpa  Una  Oa. 

NofViani  Mnoia  Qm  Ca 

EaalONoQMCa. 


PacMc  Qm  and  Backic  Oa. 
Pad8c  Gm  and  BkMc  Ca. 

Amarioan  OMIMkin  Ca 

Fauatna  Plpa  Una  Oa 

Oa. 


Maoonaki  Somham  Gm  Co.  kK.. 

AaMaQMUgM 

nCACorp.. 


NoftMrnHnolaGMCa. 
Tha  Eaai  ONe  Qm  Ca. 


Nortwin  Naknl  QMCa. 
Caacada  Naknl  Qm  Ca . 
91.  JOMpn  noipni.. 


Amaiiean  Oaktiukon  Ca.  kit. 
MGXC,k>c.. 


NoiViam  Nakni  Qm  Ca 

NorViam  Nakm  Gm  Ca 

Nortiam  Naknl  Qm  Ca 

Xmm  Qm  TranawlaiiuiiCoip.. 
Ca. 


Nakrt  Gm  Plpama  Ca  o(  Aawrie6_ 

Urtwaaum  Qm  Xianamiaaion  Oa 

OMkhoina  NMunI  Qm  Ca 

XranaoonknanW  Gm  Plpa  Una  Coip. . 
Xianaconknantal  Qm  Plpa  Una  Coqx . 
Tranaconknantal  Qm  Plpa  Una  Oop^ . 
Xranaoonanamal  Gm  Plpa  Una  Corpi . 
Xianaconknantal  Gm  Pipa  Una  Coip. . 
XranaconknantM  Gm  Pipe  Una  Corp. '. 
Xranaconknantil  Gm  Plpa  Una  Coip. . 

PknUaiOa  Eaatwn  Plpa  Una  Ca 

TnaMnaQMCa. 


Xana  EaMam  Xrmamlwiwi  Corp.. 
Xana  Eaatam  Xranaminhin  Cop.- 
Xaaa  EaMam  XianamlHian  Corp... 
Souftam  NMural  Gm  Co 

Ca 

Ca. 


Na>«iam  Naknl  Qm  Ca 

Tmm  Gm  Xianamiaaton  Coip. 

TianaoonknanlM  Qm  P(pa  Una  Com. . 
XnnaearMnanlal  Gm  Plpa  Uia  Copi . 

iMtad  Qm  Plpa  Um  Ca 

XaMa  EaaiMn  Xiantnyaaie 
UNIadQMP^UnoCa. 


Coip.- 


MoM  vandart*  Daauiiiuik  Plpakna- 
CartakwadCora. 


Bofdan  Brtcfc  and  XIa  Co- 
Murdodi  CanlM. 


PaoplM  Naknl  Qm  Ca 

Amartcan  Olaktwlkjn  Co,  kw.. 


SouttMm  Naknl  Qm  Ca. 
MQCkK.. 


OoutiiaM  Qm  Coip. 

PkMc  UtfMng  and  Qm  Supply  Oa. 
Nmr  Jaraay  NMural  Qm  Ca. 

Dear  OomkiQ  Qp*p   

JaniM  Rk^af  Coip.  ......^^ 

BUbMhkMnQMCa. 


QMCa. 

Ca 

Trtangia  Brick  Ca 


Smlofd  FinWiIng  Covp.. 


Ajkwmoto  U.&A,  kic~ 
Baa  Cnp... 


OariMvook  Yama. 

MaHnckrodI,  kia. 


Akmax  Racydkig  Qfoup^  kw.. 

XHC  Plpalna  Ca 

BreeWyn  Union  Gm  Ca 


New  Jataay  Naknl  Gm  Ca. 


Conaoidatad  Edhon  Ca  ol  NY.  kw.. 

Amarican  OMtwkon  Ca.  kit 

Naw  Jaraay  Naknl  Gm  Ca 

Northam  Mnda  Gm  Ca 

Cwp.. 


OMnaComkig  FiiarqlM  Ooip. . 
OaanaComkig  FlMrglM  Can>. . 
OkanaComkv  FkaiglM  Cop. . 
UxMana  SMa  Gm  Co>p. 


IMIadQMP^UnaCa. 


Conacidatad  Qm  XrananHMion  Coip.. 

Cawral  Hudwn  ElacWc  8  Gm  Ca 

Oange  and  Rockland  UtMea 


06-08-86 

06-4)6-86 

06-10-85 

06-10-86 

08-10-86 

06-10-86 

06-10-86 

06-10-85 

06-11-85 

06-11-85 

06-11-86 

06-11-86 

08-11-85 

06-11-65 

06-11-85 

06-12-85 

06-03-86 

06-11-86 

06-12-86 

06-12-86 

06-12-86 

06-12-86 

06-12-86 

08->2-86 

06-06-65 

06-12-65 

06-12-86 

06-12-86 

06-12-86 

06-12-86 

06-12-66 

06-12-86 

06-12-86 

08-12-86 

08-12-86 

08-12-86 

06-12-86 

06-12-86 

06-12-85 

06-12-85 

06-13-85 

06-13-85 
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06-16-85 

06-12-86 

00-13-86 

06-20-86 

08-13-86 
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06-16-85 

06-13-86 

06-20-86 

06-13-86 

08-06-86 

06-13-86 

06-13-85 

06-13-86 

06-13-86 

06-13-86 

06-13-86 

06-19-85 

06-16-86 

06-16-86 

06-16-85 

06-16-86 

09-16-86 
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Valare  Trananiaakin  Ca 

Tag 


aama  Fa  Qm  My*— "B  Ca. 

8L  JOOTpvi  MoiplM ^. 

Co 


ConaddaMd  Qm  TranamlMion  Coip.. 
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Valero  Transmission  Co.  et  al; 
Extension  Reports 

November  19, 1985. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  additional  term  of  up  to  2  years.* 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 


'  Notice  of  t)i**e  extenaion  reporta  doe*  not 
conatitute  a  determination  that  aervice  will  continue 
in  accordance  with  Oder  Na  438,  Final  Rule  and 
Notice  Requesting  Supplemental  Comment*.  SO  FR 
42372  (Oct  18. 1885). 


transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed:  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  §  284.105.  A 
letter  "C  indicates  transportation  by  an 
intrastate  pipeline  extended  tmder 
9  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  imder 
9  284.146.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  9  284.221  which  is  extended 
under  S  284.105.  The  following  symbols 
are  used  for  transactions  pursuant  to  a 
blanket  certificate  issued  under 
9  284.222  of  the  Commission's 
Regulations:  A  "G{HT)",  "G{HS)"  or 
"G{HA)".  respectively,  indicates 
transportation,  sale  or  assignments  by  a 
tiinshaw  pipeline:  a  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS)"  indicates  sales 


or  assignments  by  a  local  distribution 
company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
December  6. 1985.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kemwtfa  F.  Mumb, 
Secretary. 
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Vaiaro  Trmawlaalon  Co,  P.O.  Boa  SOO.  8m  Antanto.  TX  78292. 

Urtlad  Qm  P^  Una  Co.  P.a  BcK  1478.  Houaton.  TX  77001 

Northam  Nakral  Gm  Co..  2223  Oodg*  St,  Omaha.  NE  68102 

Daw  Gm  Pipain*  Con),  1700  PacMic  A*a,  Oalaa.  TX  75201 

PRXknar-a  Gm  Co.  950  One  Energy  Squva,  Data*.  TX  75206 

Prottjcar**  Gm  Co,  960  One  Energy  Squwe.  Dale*.  TX  75206 

Supaiiar  OtWiora  Pipatna  Co,  Nina  GraaniMy  Plaza.  SuNa  2700. 

Houaloa  TX  77046. 
Superior  OlWnra  PIpeina  Ca.  Mna  Qraanway  Plaza.  Siila  2700. 

Houaton,  TX  77046. 
a«iarlor  Oflahora  Plpaina  Ca.  Mna  Graen— y  Plaza.  Siila  2700. 

Houaton,  TX  77046. 

TannaaaM  Gm  PIpaine  Co,  P.O.  Boa  2511.  Houaton,  TX  77001 

Naam  Gm  Plpaina  Ca  ct  Amarfca.  P.O.  Ba«  1208,  Uxrtwd.  M. 

80148. 
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[FR  Doc  65-28084  Filed  11-22-85;  8:45  am] 

MLUNO  COW  8717-01-M 

[Dock*!  Na  EL8S-19-102] 

Owens  River  Basin.  CA;  auster  Impact 
Assessment  Procedure:  Notice  of 
Scoping  Meetings,  for  Environmental 
Impact  Statement  and  Technical 
Seesions 

Novemb8r  20, 1985. 

The  Staff  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
as  part  of  its  Cluster  Impact  Assessment 
Procedure  (CIAP)  for  the  Owens  River 
Basin  has  decided  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  on  seven 
proposed  hydroelectric  projects  (FERC 
Project  Nos.  3528,  3583.  3741,  3742,  4669, 
6114  and  6188)  in  the  Owens  River 
Basin.  In  a  public  notice  issued  by  the 
Commission  on  October  25, 1985,  it  was 
announced  that  as  part  of  the  CIAP  the 
Commission  staff  would  conduct  a 
scoping  session  during  the  week  of 
December  2-6, 1985,  to  identify  major 
and  minor  environmental  impacts  on 
non-target  resources  and  to  identify  all 
reasonable  alternatives  to  the  proposed 
hydroelectric  development.  The  October 
25, 1985  notice  also  announced  that  a 
technical  session  on  the  Multiple  Project 
Assessment  Phase  of  the  CIAP  would  be 
held  in  conjunction  with  the  scoping 
sessions  during  the  same  week. 

Two  scoping  meetings  on  the  EIS  will 
be  held  at  9:00  a.m.  and  7:30  p.m.  on 
Tuesday,  December  3, 1985.  Two 
technical  sessions  on  the  Multiple 
Project  Assessment  Phase  of  the  CIAP 
will  be  held  at  9:00  a.m.  on  December  4, 
and  5, 1985.  The  scoping  meetings  and 
technical  sessions  will  be  held  at  the 
Inyo  National  Forest  Conference  Room 
at  873  North  Maine  Street  in  Bishop 
California. 

All  interested  resource  agencies, 
developers,  tribal  representatives,  and 
other  parties  are  invited  to  attend  the 
scoping  meetings  and  technical  sessions. 
In  order  to  be  useful  in  the  preparation 
of  the  EIS,  all  written  comments  on  the 
EIS  must  be  received  by  the  Commission 
no  later  than  December  20. 1985. 


All  comments  should  be  addressed  to 
Kenneth  F,  Plumb.  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426.  Also,  the  following  caption 
should  be  affixed  to  all  comments: 
Owens  River  Basin,  California.  Docket 
No.  EL8&-19-102 

For  further  information  please  contact 
Commission  staff  project  manager  Ron 
McKitrick  at  (202)  376-8065). 
Kennetfa  F.  Plumb. 
Secretary. 
[FR  Doc.  85-28078  FUed  11-22-85;  8:45  am] 

MLUNO  COM  8717-01-M 

[Pr^Kt  No.  8662-000  at  SL] 

Hydroelectric  Applications 
(Nodcamlxon  Hydro  Assodatee  et 
al.,):  Applications  Filed  WKh  the 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

a.  Type  of  Application:  Minor  License. 

b.  Project  No.:  8662-000. 

c.  Date  Filed:  October  15. 1984. 

d.  Applicant:  Nockamixon  Hydro 
Associates. 

e.  Name  of  Project:  Nockamixon. 

f.  Location:  Tohickon  Creek  in  Bucks 
County,  Pennsylvania. 

g.  FUed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  David  M. 
Commbe,  Synergies,  Inc.,  410  Severn 
Avenue,  Suite  409.  Annapolis,  Maryland 
21403. 

i.  Comment  Date:  December  27, 1985. 

j.  Description  of  Project:  The  prgposed 
project  would  consist  of:  (1)  An  existing 
112-foot-high,  1,511-foot-long  earth  and 
rockfilled  dam;  (2)  an  existing  reservoir 
with  a  normal  water  surface  area  of 
1,450  acres,  a  storage  capacity  of  40,000 
acre-feet  at  normal  water  surface 
elevation  of  395  feet  MSL;  (3)  an  existing 
reinforced  concrete  intake  tower  (4)  two 
existing  344-foot-long,  10.5  by  10.5-foot 
horseshoe  shaped  concrete  conduits;  (5) 
an  existing  72-inch-diameter,  344-foot- 
long  steel  penstock  located  inside  the 
right  conduit  (6)  a  new  reinforced 
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concrete  powerhouse  containing  one 
generating  unit  with  a  capacity  of  120 
kW,  one  generating  unit  with  a  capacity 
of  360  kW.  and  one  generating  unit  with 
a  capacity  of  1000  kW  for  a  total 
installed  capacity  of  1480  kW;  (7)  an 
existing  BOO-foot-long  tailrace;  (6)  a  new 
transmission  line,  350-feet-long;  and  (9) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  aimual 
generation  would  be  3,000,000  kWL  The 
existing  dam  is  owned  by  the 
Commonwealth  of  Pennsylvania. 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  the  Metropolitan 
Edison  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C  and  Dl. 

a.  Type  of  Application:  Preliminaiy 
Permit 

b.  Project  No.:  9307-000. 

c.  Date  Filed:  July  2, 1985. 

d.  Applicant  Custer-Butte  Hydro 
Associates. 

e.  Name  of  Project  Dry  Creek  Power. 

f.  Location:  On  Dry  Creek,  using  lands 
of  the  United  States  administered  by  the 
Bureau  of  Land  Management  in  Custer 
and  Butte  Counties,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a}-825(r). 

h.  Contact  Person:  Louis  Roseman, 
1350  New  York  Avenue,  #60a 
Washington.  DC  20005. 

i.  Comment  Date:  December  30. 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high.  300-foot-long  native  rock  diversion 
dam  with  the  crest  at  elevation  7,386 
feet  (2)  a  36-inch-diameter,  65,000-foot- 
long  penstock;  (3]  a  powerhouse  at 
elevation  6,300  feet  containing  a 
generation  unit  rated  at  2,000  kW 
producing  an  average  annual  output  of 
12.0  GWh;  (4)  a  65-foot-long  tailrace;  and 
(5)  a  200-foot-long,  69-kV  transmission 
line  connecting  to  an  existing  Idaho 
Power  and  Light  Company  Line. 

A  prelimintiry  permit  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  a  36-month  preliminary  permit  to 
conduct  engineering,  economic  and 
environmental  studies  to  ascertain 
project  feasibility  and  to  support  an 
application  for  a  license  to  construct 
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and  operate  die  project  Applicant  has 
stated  that  no  new  roads  are  necessary 
to  conduct  the  studies.  The  estimated 
cost  of  permit  activities  is  $145,00a 

k.  Purpose  of  Project:  To  generate 
power  for  sale  to  Idaho  Power  and  Light 
Ck>mpany. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
Ag,B.CD2. 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9310-000. 
c  Date  Filed:  July  2. 1965. 

d  AppUcant;  Mount  feasant  City 
Corporation. 

e.  Name  of  Project  Pleasant  Creek. 

f.  Location:  On  Pleasant  Creek,  near 
Mt  Pleasant,  in  Sanpete  County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  AJden  C  Robinson. 
P.E.,  Sunrise  Engineering,  Inc  P.O.  Box 
186,  Fillmore,  UT  84731. 

i.  Comment  Date:  December  3a  1965. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
4-foot-wide,  3-foot-iong.  3-foot-deep  inlet 
box  at  elevation  7,680  feet  (2)  an 
existing  16-inch-diameter,  6,000-foot- 
long  penstock;  (3)  the  upper  powerhouse 
with  a  total  installed  capacity  of  288 
kW;  (4)  an  existing  25-foot-wide,  15-foot- 
long,  5-foot-deep  inlet  box  at  elevation 
7,240  feet  (5)  an  existing  16-inch- 
diameter,  5.950-foot-long  penstock;  (6) 
the  lower  powerhouse  with  a  total 
installed  capacity  of  350  kW;  (7)  a 
diversion  dam  at  elevation  6,900  feet 
creating  a  1.5-acre-pond  with  a  storage 
capacity  of  15  acre-feet  (8)  a  24-inch- 
diameter,  15,e00-foot-long  penstock;  (9) 
the  powerhouse  number  4  with  a  total 
installed  capacity  of  1,000  kW;  (10)  a 
diversion  dam  at  elevation  6,260  feet 
creating  a  1.5-acre-pond  with  a  storage 
capacity  of  iS  acre-feet  (11)  a  24-inch- 
diameter.  12,200-foot-long  penstock  (12) 
the  powerhouse  number  3  with  a  total 
installed  capacity  of  230  kW;  and  (13)  a 
0.25-mile-long,  12.47-kV  transmission 
line  connecting  with  Applicant's  existing 
transmission  line.  The  power  generated 
would  be  utilized  by  the  Applicant  to 
satisfy  its  power  needs. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  and  D2. 

4  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9324-000. 

c.  Date  Filed:  July  3, 1985. 

d.  Applicant  Nashua  Hydro 
Associates. 

e.  Name  of  Project  Cedar  Lake  Dam 
Hydroelectric  Project 

f.  Location:  On  the  Cedar  River  in 
Chickasaw  County,  Iowa. 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman.  1350  New  York  Avenue.  NW. 
#80a  Washington.  DC  20005. 

i.  Comment  Date:  December  30. 1965. 

j.  Description  of  Project  The 
Applicant  would  utilize  an  existing  dam 
owned  by  the  Iowa  Public  Service 
Company.  The  proposed  project  would 
consist  of:  (1)  A  16-foot-high.  258-foot- 
long  concrete  and  etuthen  dam;  (2)  an 
existing  reservoir  with  a  surface  area  of 
700  acres  and  a  storage  capacity  of  7,000 
acre-feet  at  powerpool  elevation  of  856 
feet  m.s.l.;  (3)  a  proposed  20-foot-long,  4- 
foot-diameter  penstock;  (4)  an  existing 
powerhouse,  which  would  be  renovated, 
containing  a  proposed  generating  unit 
rated  at  680  kW;  (5)  an  existing  taibace; 
(6)  a  proposed  75-foot-long.  12.5-kV 
transmission  line;  and  (7)  appurtenant 
facilities.  The  estimated  average  annual 
energy  output  is  3.0  GWh. 

k.  Purpose  of  Project  The  energy 
produced  at  the  project  would  be  sold  to 
the  Interstate  Power  Company. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  a  C  &  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit  A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic  environmental, 
historic  and  recreational  aspects  of  the 
project  Depending  on  the  outcome  of 
the  studies,  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$140,000. 

5  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9327-000. 

c.  Date  Filed:  July  3, 1985. 

d.  Applicant  Decorah  Hydro 
Associates. 

e.  Name  of  Project  Decorah  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Upper  Iowa  River 
in  Winneshiek  County,  Iowa. 

g.  Fil^d  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Louis 
Rosenman.  1350  New  York  Avenue,  NW. 
#60a  Washington,  DC  20005. 

L  Comment  Date:  December  30, 1985. 

j.  Description  of  Project  The 
^plicant  would  utilize  an  existing  dam 
owned  by  the  Iowa  State  Conservation 
Coomiission.  The  proposed  project 
would  consist  of:  (1)  A  27.5-foot^ugh. 
275-foot-long  concrete  and  earthen  dam; 
(2)  an  existing  reservoir  with  a  surface 


area  of  38  acres  and  a  storage  capacity 
of  270  acre-feet  at  powerpool  elevation 
of  902  feet  m.s.1.;  (3)  a  proposed  75-foot 
long  and  10-fbot-diameter  penstock;  (4) 
an  existing  powerhouse,  i^ch  would  be 
renovated,  containing  one  proposed 
generating  unit  rated  at  670  kW;  (5)  an 
existing  tailrace:  (6)  a  proposed  45-foot- 
long,  12.5-kV  transmission  line;  and  (7) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  is  2.9 
GWh. 

k.  Purpose  of  Project  The  energy 
produced  at  the  project  would  be  sold  to 
the  Interstate  Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  B,  C  ft  D2. 

m.  Proposed  Scope  of  Studies  imder 
Permit:  A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
prepare  studies  of  Uie  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  tar  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$105,000. 

6  a.  Type  of  Application:  Preliminary 
Permit, 
b.  Project  No.:  9344-000. 
c  Date  Filed:  July  12. 1985. 

d.  Applicant  Enviro  Hydro,  Inc. 

e.  Name  of  Project  Ladies  Canyon 
Creek. 

f.  Location:  On  Ladies  Canyon  Creek, 
near  Sierra  City,  in  Sierra  County, 
California,  within  Tahoe  National 
Forest 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a>-825(r). 

h.  Contact  Person:  Mr.  H.  L  Childers. 
Enviro  Hydro,  Inc,  9200  Shanley  Lane. 
Auburn.  CA  95603. 

i.  Comment  Date:  December  30. 1965. 

j.  Description  of  Project  The  proposed 
project  would  consist  oft  (1)  A  4-foot- 
high,  30-foot-Iong  diversion  dam  at 
elevation  4,600  feet  (2)  a  24-inch- 
diameter,  2,500-foot-long  low  pressure 
conduit  (3)  a  20-inch-diameter  3,000- 
foot-long  penstock;  (4)  a  powerhouse 
with  total  installed  capacity  of  110  kW; 
and  (5)  a  1000-foot-long.  12.5-kV 
transmission  line  connecting  with  an 
existing  Pacific  Gas  and  Electric 
Company  (PGAE)  transmission  line.  The 
power  generated  would  be  sold  to 
PG&E. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
Ag.  B.  C  and  D2. 
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7  a.  Type  of  ^plication:  Preliminary 
Permit 

b.  Project  No.:  9375-000. 
&  Date  Filed:  August  1, 1985. 

d.  Applicant:  Hardware  Ranch 
Associates. 

e.  Name  of  Project  Blacksmith  Fork. 

f.  Location:  On  Blacksmith  Foric  River 
in  Cache  County.  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Mike  Graham, 
484  East  300  North.  Manti,  UT  84642. 

i.  Comment  Date:  December  27. 1985. 

j.  Description  of  Project  The  proposed 
project  would  be  located  entirely  withhi 
the  Wasatch-Cache  National  Forest 
would  utilize  an  existing  dam  owned  by 
the  State  of  Utah,  and  would  consist  of: 
(1)  The  existing  concrete  dam,  about  50 
feet  high:  (2)  a  small-reservoir;  (3)  a 
pipeline/penstock.  48  inches  in  diameter 
and  about  10,600  feet  long,  utilizing  the 
existing  dam  outlet  work;  (4)  a 
powerhouse  with  an  instaUed  capacity 
of  1,575  kW  operating  under  a  head  of 
200  feet  (5)  a  short  tailrace  returning 
flow  to  the  river  (6)  a  transmission  line, 
about  3,000  feet  long;  and  (7) 
appurtenant  facilities.  The  Apphcant 
estimates  that  the  average  annual 
energy  output  would  be  8,136,000  kWh. 

k.  Purpose  of  Project  Project  energy 
would  be  sold  to  local  municipalities  or 
the  local  power  company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C  &  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9390-000. 
c  Date  Filed:  August  5, 1985. 
d  Applicant  American  Hydro  Power 
Company. 

e.  Name  of  Project  Pymatiming  Dam. 

f.  Location:  On  the  Shenango  River  in 
Crawford  County,  Pennsylvania  and 
Astabula  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Peter  A. 
McGrath.  American  Hydro  Power 
Company,  33  Rock  Hill  Road,  Bala 
Cynwyd.  PA  19004-2010. 

i.  Comment  Date:  December  30, 1965. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
earth  dam  50  feet  high  and  2,400  feet 
long;  (2)  a  reservior  having  a  surface 
area  of  15,400  acres  with  a  storage 
capacity  of  217,000  acre-feet  at  a  normal 
water  surface  elevation  of  1,010  feet 
m.s.l.  widi;  (3)  two-foot-high 
flashboards;  (4)  an  existing  concrete 
intake  structure;  (5)  an  existing  6-foot  by 
8-foot  rectangular  concrete  box  conduit 
250  feet  long;  (6)  a  new  powerhouse 
containing  3  generating  units  having  a 


total  generating  capacity  of  670  kW;  (7) 
an  existing  tailrace  900  feet  long;  (8)  a 
new  12.47-kV  transmission  line  1.200 
feet  long;  (9)  an  existing  access  road: 
and  (10]  appurtenant  faciUties.  The 
Applicant  estimates  die  average  aimual 
generation  would  be  2.920.000  kWh.  The 
existing  dam  is  owned  by  the 
Commonwealth  of  Pennsylvania. 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  the  Pennsylvania 
Power  Company. 

1.  This  notice  also  consists  of  the 
followring  standard  paragraphs:  A5,  A7, 
B.  C.  &  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit  A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic 
construction,  economic  environmental, 
historic  and  recreational  aspects  of  the 
project  Depending  on  the  outcome  of 
the  studies,  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$50,000. 

9  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9434-000. 

c.  Date  Filed:  September  5, 1985. 

d.  Applicant  Carex  Hydro. 

e.  Name  of  Project  Wartbuig  Hydro 
Project 

f.  Location:  On  the  Crooked  Fork  near 
Wartburg,  Morgan  County,  Tennessee. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Jean-Claude 
Leroy,  201  Woodycrest  Avenue, 
Nashville,  TN  37210. 

i.  Comment  Date:  December  30, 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  4-foot- 
high  and  120-foot-long  water  intake 
structure  comprised  of  an  intake 
chamber,  primary  screen,  gate,  and 
sedimentation  cell;  (2)  a  4-foot-diameter 
and  6,800-foot-long  penstock;  (3]  a  new 
powerhouse  housing  two  700-kW 
generators  for  a  total  installed  capacity 
of  1,400  kW;  (4)  a  new  12.47-kV 
transmission  line  approximately  8,100 
feet  long;  and  (5)  appurtenant  facilities. 
Applicant  estimates  an  average  aimual 
generation  of  7,000  MWh.  All  project 
energy  would  be  sold  to  Plateau  Electric 
Cooperative  and  the  Tennessee  Valley 
Authority. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  &  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit  A  preliminary  permit  if  issued, 
does  not  authorize  construction. 


Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic 
construction,  economic  environmental, 
historic  and  recreational  aspects  of  die 
project  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  for  cm  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$50,000. 

10  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9445-000. 

c  Date  Filed:  September  10, 1985. 

d.  Applicant  Great  Western  Power 
and  Light  Inc. 

e.  Name  of  Project  Warm  River 
Associates. 

f.  Location:  On  Warm  River  in  the 
Targhee  National  Forest  near  the  town 
of  Ashton,  in  Fremont  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Mr.  Jordan  R. 
Walker,  Great  Western  Power  and  Light 
Inc.,  484  East  300  North,  Manti,UT  84642. 

i.  Comment  Date:  December  30. 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  6-foot- 
high  diversion  dam  at  elevation  5,680 
feet  (2)  a  4,000-foot-long.  72-inch- 
diameter  penstock;  (3)  a  powerhouse 
containing  three  generating  units  with  a 
total  rated  capacity  of  4,500  kW;  and  (4) 
approximately  9,760  feet  of  transmission 
line.  Applicant  estimates  the  average 
annual  energy  production  to  be 
30,900,960  kWh. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  appUcation  at  a  cost  of  $85,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  project  The  proposed 
power  produced  is  to  be  sold  to  the  local 
power  company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  &  D2. 

11  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9487-000. 

c.  Date  Filed:  September  27, 1985. 

d.  Applicant:  Cambridge  Hydro 
Associates. 

e.  Name  of  Project  Rush  Creek. 

f.  Location:  On  Rush  Creek  in  the 
Payette  National  Forest  near  the  town 
of  Cambridge,  in  Washington  County, 
Idaho. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  le  U.S.C  791(aM25(r). 

h.  Contact  Peraan:  Mr.  Louis 
Rosenman,  Esq..  1350  New  Yoik 
Avams.  000.  Waahington.  DC  20006. 

i.  Comment  Date:  January  2. 1985. 

}.  Deacriptiaa  of  Project  The  pnqMMed 
project  would  consist  o^  (1)  A  4-foot- 
higfa  diversion  dam  at  elevation  5,400 
feet:  (2)  a  0.000-fbot-long  penstock;  (3)  a 
powerhouse  with  one  generating  unit 
with  a  rated  capacity  of  1,751  kW;  and 
(4)  a  50-fbot-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  0,196  MWh. 

A  preliminary  permit  does  not 
authorize  construction.  Apfriicant  seeka 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
bcense  application  at  a  cost  of  $145.00a 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  project  The  proposed 
power  produced  is  to  be  sold  to  the 
Idaho  Power  Company. 

I.  lliis  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
Afl,RC.*D2. 

12a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9527-000. 

a  Date  Filed:  October  4. 1985. 

d.  Applicant  Tuolumne  Regional 
Water  District  County  of  Tuolumne,  and 
Tuohnnne  County  Water  District  No.  1. 

e.Name  of  Project  Cow  Creek. 

f.  Location:  On  Cow  Creek,  a  tributary 
of  the  Middle  Fork  Stanislaus  River, 
near  Stawberry,  in  Tuolumne  County. 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}— 825(r). 

h.  Contact  Person:  Mr.  Gary  N.  Egger, 
Tuolumne  Regional  Water  District  P.O. 
Box  3728,  Sonora.  CA  95370,  (290)  532- 
5536. 

i.  Comment  Date:  December  23, 1985. 

j.  Competing  Application:  Project  No. 
9047-000.  Date  Filed:  03/25/85. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
6-foot-high,  12-foot-wide.  30-foot-long 
diversion  structure  across  Cow  Creek  at 
elevation  4.300  feet  msl;  (2)  a  24-inch- 
diameter.  3,900-foot-long  pipeline;  (3)  a 
24-inch-diameter,  1,100-foot-long 
penstock:  (4)  a  powerhouse,  located 
immediately  east  of  Beardsley  Lake  at 
elevation  3,430  feet  msl  containing  a 
single  Pelton  turbine-generator  unit  with 
a  rated  capacity  of  1.500  kW  and 
producing  an  estimated  average  annual 
generation  of  6.5  GWh;  (5)  a  tailrace; 
and.  (6)  a  2.5-mile-long.  17-4(V 
transmission  line  interconnecting  the 


project  to  an  existing  Pacific  Gas  and 
Electric  Company  (PGAE)  line  at  Cow 
Creek  and  Highway  108.  Applicant 
intends  to  sell  project  power  to  PGAE. 
The  project  would  occupy  Stanislaus 
National  Forest  lands. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  AppUcant 
seeks  issuance  of  a  preliminary  permit 
to  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $ieo,00a 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  B.  C 
andD2. 

13a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  Na:  STlS-OOa 

c.  Date  Filed:  November  8, 1964. 

d.  Applicant  Kittitas  Reclamation 
District 

e.  Name  of  Project  Kachess  Dam. 

f.  Location:  On  the  Kachess  River, 
near  the  towns  of  Easton  and  Cle  Elum 
in  Kittitas  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)— a25(r). 

h.  Contact  Person:  Stan  R.  Powers, 
IGttitas  Reclamation  District  P.O.  Box 
276,  Ellensburg.  WA  98926. 

i  Comment  Date:  December  26. 1985. 

j.  Competing  Application:  Project  No. 
8337,  Date  Filed:  June  1. 1964. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
Bureau  of  Reclamation's  Kachess  Dam 
and  reservoir  and  would  consist  of:  (1) 
Lining  the  existing  outlet  pipe  with  steel; 
(2)  a  powerhouse  at  the  toe  of  the  dam 
containing  a  generating  unit  with  a 
capacity  of  4,375  kW  and  an  average 
annual  generation  of  1.250  MWh.  and  (3) 
a  e.OOO-foot-Iong  transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $70,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

I  Purpose  of  Project  Project  Power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  B.  C, 
D2. 

14a.  Type  of  Application:  5  MW 
Exemption. 

b.  Project  No.:  8264-001. 

c.  Date  FUed:  July  15, 1985. 


d.  Applicant  Summit  Hydropower. 

e.  Name  of  Project  Falls  Mill  Dam  No. 
2. 

f.  Location:  On  the  Yantic  River  in 
New  London  County,  Connecticut 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  UAC 
2705  and  2708. 

h.  Contact  Person:  Mr.  Duncan  S. 
Broatch.  Summit  Hydropower.  P.O.  Box 
122.  Putnam,  Connecticut  06280. 

L  Comment  Date:  December  30. 1985. 

j.  Description  of  Project  The  proposed 
run-of-river  project  would  consist  ofi  (1) 
An  existing  12-foot-high.  103-fbot-long 
granite  block  gravity  dam  with  a 
spillway  crest  elevation  of  68.5  feet  msL 
owned  by  the  Qty  of  Norwi^  (2)  an 
existing  3.5-acre  reservoir  with  a 
proposed  storage  capacity  of  27  acre- 
feet  after  30  ind>es  of  flashboards  are 
reinstalled  at  elevation  71  feet  msl;  (3) 
an  existing  intake  structure  and  forebay 
area  to  be  renovated  to  include  new 
trashracks,  replacing  the  sluice  gate  and 
headgate  with  new  wooden  units  and 
repairing  tiie  headgate  operating 
mechanism;  (4)  an  existing  powerhouse 
to  contain  a  new  turbine/generator  unit 
with  an  installed  capacity  of  138  kW;  (5) 
an  existing  50-foot-long  tailrace:  (6)  a 
new  4.8-kV  transmission  line  317  feet 
long;  and  (7)  appurtenant  facilities.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be 
600,000  kWh  operating  under  a  net 
hydraulic  head  of  15  feet. 

k.  Purpose  of  Project  Project  energy 
would  be  sold  to  the  City  of  Norwich. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.  C  and  D3a. 

m.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

15a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.  9372-000. 

c  Date  FUed:  August  1. 1985. 

d.  Applicant  Las  Cruses  Hydro 
Associates. 

e.  Name  of  Project  Caballo  Dam 
Hydroelectric  Project 

t  Location:  On  Rio  Grande  River,  near 
town  of  Truth,  in  Sierra  County.  New 
Mexico. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Louis 
Roseimian.  Las  Cruses  Hydro 
Associates.  1350  New  York  Avenue, 
#600.  Washington,  D.C.  20005. 

i.  Comment  Date:  December  27, 1985. 
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j.  Competinfl  Application:  Project  Na 
9345-0(n.  Bled  July  IS.  19&5. 

k.  Description  of  Inject  The 
proposed  project,  to  be  located  at  the 
existing  outlet  of  Uve  Bureau  of 
Reclamation's  (BOR)  Caballo  Dam. 
would  consist  of:  (1)  A  12-foot-diameter. 
250-foot-long  penstock;  (2)  a  powerhouse 
witfi  a  total  installed  capacity  of  5,600 
kW  operating  under  a  head  of  120  feet; 
and  (3)  a  300-foot-long.  12.5-kV 
transmission  line  to  connect  to  an 
existing  Pacific  Gas  and  Electric 
Company  transmission  line.  The 
Applicant  estimates  the  average  annual 
energy  generation  at  IM  GWh. 

L  This  notice  also  consists  of  die 
followlag  standard  paragraphs:  A0.  B,  C 
andDX. 

16a.  Type  of  Application:  Minor 
license. 

b.  Project  No.:  8668-001. 

&  Data  Filed:  April  15, 1885. 

d.  Applicant  Rivers  Electric 
Company,  Inc. 

6.  Name  of  Projection:  Woodstodc 
Dam. 

f.  Location:  On  Catskill  Credc  in 
Greene  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16,  U.S.C.  791(a)— 825(r). 

h.  Contact  Person:  Charles  R.  Pepe, 
120  North  Pascack  Road.  Spring  Valley, 
NY  10877. 

L  Comment  Date:  December  30, 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  The 
rehabilitation  of  the  existing  Woodstock 
Dam,  which  has  an  overall  length  of 
approximately  236  feet  and  a  height  of 
32  feet  (2)  an  existing  reservoir  with  a 
surface  area  of  IS  areas  at  spillway 
crest  elevation  320  feet  ntsJ.;  (3)  the 
proposed  addition  of  two-foot-high 
flashboards  which  will  increase  the 
reservoir  surface  area  to  18  acres  at 
surface  elevation  322  feet  m.8i.;  (4]  the 
proposed  reinstallation  of  two  5-foot- 
diameter.  50-foot-long  penstocks;  (5)  the 
proposed  installation  of  three  275-kW 
generating  units  in  a  new  powerhouse, 
thereby  containing  a  total  installed 
generating  capacity  of  825  kW;  (6)  the 
proposed  0.48-kV  generator  leads;  (7)  the 
proposed  0.4e/7.64-kV.  1.000  kVA 
transformer:  (8)  the  proposed  50-foot- 
long  service  drop;  and  (9)  appurtenant 
facilities. 

The  dam,  impoundment  and  water 
rights  are  owned  by  Mr.  August  IGatz  of 
Cairo,  New  York.  The  Applicant 
estimates  the  average  annual  energy 
generation  to  be  2.5  GWh.  The 
Applicant  anticipates  selling  the  power 
generated  to  the  Central  Hudson  Gas 
and  Electric  Corporation. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A8. 
B,  C  and  Dl. 


17a.  Type  of  Applicatioo:  Preliminary 
Permit 
.     b.  Pr(4m:tNo.:0S5»-OOa 

c.  Date  FUed:  July  22.  ises. 

d.  Applicant  KfcCallumltydro 
Enterprises. 

e.  Name  of  Projection:  Rocky  Glen 
Dam. 

f.  Location:  On  die  Pootatock  Riw  in 
Fairfield  County,  Connecticut 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16,  U.S.a  701(a)— 82S(r). 

h.  Contact  Person:  Mr.  Donald 
Szarmach.  806  Housatonic  Avenue, 
Bridgeport  Connecticut  06604. 

i.  Comment  Date:  December  30, 1985. 

J.  Description  of  Project  The  proposed 
project  woiUd  consist  of.  (1)  An  existing 
3B-foot-his^  anjd  130-fbot-4ong  stone 
masonary  dam  widi  a  proposed  spillway 
crest  elevation  of  171.6  feet  m.s.l.:  (2)  a 
proposed  S.6-acre  surface  area  reservoir 
widi  a  storage  capacity  of  65.6  acre-feet 
with  a  maximum  surface  elevation  of 
171  feet  m.s.l.:  (3)  one  existing  sluice 
gate  which  controls  die  intake  to  a  20- 
foot-wide  and  906-foot-long  channel 
which  transports  water  to;  (4)  a 
proposed  powerhouse  to  contain  one 
turbine/generator  unit  with  an  installed 
capacity  of  111  kW  which  discharges 
flows  back  into  the  river  (5)  an  existing 
13-kV  transmission  line  125  feet  long: 
and  (6)  appurtenant  facilities. 

The  estimated  average  annual  energy 
produced  by  the  project  would  be 
430,000  kWh  operating  under  a  net 
hydraulic  head  of  38  feet  The  owner  of 
the  dam  is  Newtown  Mill  Associates. 

k.  Purpose  of  Project  Project  energy 
will  be  used  by  the  tenants  at  the 
factory  and  siuplus  power  will  be  sold 
to  the  Connecticut  Light  and  Power 
Company. 

1.  This  notice  also  consists  of  die 
following  standard  paragraphs:  A5,  A7. 
A9,  B,  C  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit  A  preliminary  permit  if  issued, 
does  not  authorize  constructioiL  The 
term  of  the  proposed  preliminary  permit 
is  18  months.  Tlie  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $10,500. 

18a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  8390-OOa 

c.  Date  FUed:  August  8, 1985. 


d.  Applicant  Orange  Grove  Irrigation 
District 

e.  Name  of  Projection:  Kings  River 
Siphon. 

L  Location:  On  Priant4Cem  Canal  in 

Fresno  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16.  U.S.C  791(a)— 825(r). 

h.  Contact  Person:  Mr.  Richard  Moss, 
Manager,  Orange  Grove  Irrigation 
District  1130  Park  Blvd.,  P.O.  Box  306, 
Orange  Grove,  CA  9364a 

L  Comment  Date:  December  30, 1985. 

j.  Description  of  Project  The  proposed 
project  would  utilize  the  existing 
headworks  of  the  Siphon  carrying  U.S. 
Bureau  of  Reclamation's  Friant-Kem 
Canal  beneath  the  Kings  River  and 
consist  of.  (1)  A  powerhouse  with  a  total 
installed  capacity  of  1,000  kW;  and  (2)  a 
1,000-foot-long.  ttrkV  transmission  line 
connecting  widi  an  existing  Pacific  Gas 
and  Electric  Cmnpany  (PG&E) 
transmission  line.  The  power  generated 
by  the  project  would  be  sold  to  PGAR 

k.  TUs  notice  ako  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B,  C  and  D2. 

19a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9488-000. 

c.  Date  Filed:  September  27. 1985. 

d.  Applicant  Salmon  River  Pure 
Water  Associates. 

e.  Name  of  Project  French  Creek. 

f.  Locatioa-  On  French  Creek,  a 
tributary  of  the  Salmon  River  near  the 
town  of  RJggins,  in  Idaho  County,  Idaho, 
on  Federal  land  administered  by  the 
Bureau  of  Land  Management 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  (  791(a)-825(r). 

h.  Contact  Person:  Mr.  Louis  Roseman, 
Attorney  at  Law.  1350  New  York 
Avenue,  600,  Washington.  DC  20005. 

i.  Comment  date:  December  27, 1985. 

j.  Description  of  Project  The  proposed 
project  would  consist  ot  (1)  A  2-foot- 
high  diversion  dam  at  elevation  2.600 
feet  (2)  a  17,000-foot-long.  5-foot- 
diameter  penstock;  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
rated  capacity  of  1,545  kW;  and  (4)  a 
1,500-foot-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  37.5  GWhl 

A  preliminary  permit  does  not 
authorize  constructicm.  Applicant  seeks 
issucmce  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  a  FERC 
Ucense  apphcation  at  a  cost  of  $145,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 
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k.  Purpose  of  Project  The  proposed 
power  produced  is  to  be  sold  to  Idaho 
Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  a  C,  and  D2. 

20a.  Tyjte  of  Application:  Small 
Conduit  Exemption. 

b.  Project  No.:  g397-00a 

c.  Dated  Filed:  August  7, 1985. 

d.  Applicant  Santa  Clara  Valley 
Water  District 

e.  Name  of  Project  Kirk/Page 
Hydrogeneration  Facility. 

f.  Location:  On  existing  Central 
Pipeline  Water  Main  approximately  1.2 
miles  downstream  of  Vasona  Reservoir 
Dam  south  of  the  city  of  Campbell, 
Santa  Clara  County,  California. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act  (16  U.S.C.  823(a)). 

h.  Contact  Person:  Mr.  David  IC  Gill. 
Santa  Clara  Valley  Water  District  5750 
Almaden  Expressway,  San  )ose,  CA 
9511& 

i.  Comment  Date:  December  23. 1985. 

j.  Description  of  Project  The  proposed 
project  would  be  located  on  an  existing 
66-inch-diameter  Central  Pipeline  Water 
Main  from  Los  Gatos  Creek  and  consists 
of  a  30-inch-diameter,  400-foot-Iong 
penstock:  a  22-foot-long.  18-foot-wide 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  500  kW;  a  30- 
inch-diameter.  1,000-foot-Iong  outflow 
pipeline  to  Los  Gatos  Creek;  and  an  18- 
inch-diameter,  700-foot-long  outflow 
pipeline  to  Kirk  Ditch.  The  Applicant 
estimates  that  the  average  annual 
energy  generation  would  be  3.37  million 
kWh  and  sold  to  Pacific  Gas  and 
Electric  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  D3b. 

21a.  Type  of  Application:  Exemption 
from  Licensing  (Conduit). 

b.  Project  No.:  9406-OOa 

c  Date  Filed:  August  19. 1985. 

d.  Applicant  Tuolumne  County. 

e.  Name  of  Project  Phoenix  Lake 
Bypass. 

f.  Location:  On  Phoenix  Lake  Bypass 
ditch  in  Tuolumne  County,  California. 

g.  Filed  Pursuant  to:  Section  30  of  the 
Federal  Power  Act  18  U.S.C  823(a). 

h.  Contact  Person:  Einar  Maisdi, 
Rayniond  Vail  and  Associates,  1410 
Ethan  Way,  Sacramento.  CA  95825. 

i.  Comment  Date:  December  23. 1985. 

j.  Description  of  Project  The  proposed 
project  would  utilize  Tuolumne  County 
Water  Agency's  existing  Hioenix  Lake 
Bypass  ditch  and  consist  of:  (1)  A  200- 
foot-long.  18-inch-diameter  penstock;  (2) 
a  powerhouse  with  a  total  installed 
capacity  of  31  kW.  under  a  head  of  37 
feet  and  (3)  a  tailrace  discharging  into 
the  Phoenix  Lake  Bypass  ditch  which 


supplies  water  to  the  cities  of  Sonora 
and  Jamestown;  and  (4)  a  switchgear 
and  interconnection  fadliteis  to  connect 
with  Pacific  Gas  and  Electric  Company's 
(PG&E)  lZ5-kV  transmission  line. 
Annual  output  is  estimated  to  be  235,000 
kWh. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C  and  D3b. 

Standard  Paragraphs 

A3.  Development  Application — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Conmiission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent  In  accordance  with  the 
Conmxission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 


application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development     ' 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

Ae.  Preliminary  Permit-^>ublic  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent— ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant  include  an 
unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  yJin 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filins  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS." 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON." 
"COMPETING  APPUCATION." 
"PROTEST*  or  "MOTION  TO 
INTERVENE."  as  appUcable.  and  the 
Project  Number  of  the  particidar 
appUcation  to  which  the  filing  is  in 
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reqtonse.  Any  of  th*  aboTB  named 
documents  moat  be  filed  by  providing 
the  original  and  the  nambw  (tf  oi^iiea 
required  by  the  Commissioo'e 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Eaeirgf  Regoiatory 
Commisaon.  825  North  CaiKitol  Street. 
KK.  Washington.  DC  2042&  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management.  Federal  Energy 
Regulatory  Commission.  Room  203-RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent;  competing  application 
or  motion  to  intervene  must  abo  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments— Federal 
State,  and  local  agencies  that  receive 
this  notice  throng  direct  mailing  fn»n 
the  Commission  are  requested  to 
provide  comments  pursuant  to  Ae 
Federal  Power  Act  the  Fish  and 
Wildlife  Coordination  Act  the 
Endangered  Species  Act  the  National 
Historic  lYeservation  Act  tiie  rastorical 
and  Archeological  Preservation  Act  the 
National  Environmental  P(^cy  Act  Pnb. 
L  No.  8B-29,  and  other  epphcaUe 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  die 
application  may  be  obtained  directly 
firom  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  set  to  the 
Apphcants  representatives. 

02.  Agency  Commeats — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does     ' 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments— The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agencyCies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  tiie  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
spedfic  tenns  anid  conditions  to  be 


included  as  a  condition  of  exemption 
most  be  deerty  Identified  in  Ae  agency 
letter,  ff  an  agency  does  not  file  terms 
and  conditions  witfiin  this  time  period, 
that  agency  wiU  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agendes  are  requested  to  provide  any 
comments  they  may  have  in  aooordanoe 
with  their  duties  and  responsibilitiee.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issnes  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  80  days 
from  the  date  of  issuance  td  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  repreeentetives. 

D3b.  Agency  Commento— The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  egency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Pown  Act  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  api»opriato  tenns 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  cany  out 
the  provisions  of  the  Fish  and  WiidUf  e 
Coordination  Act  General  comments 
concerning  the  project  and  ite  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  Stete.  and  local  agendes 
are  requested  to  provide  comments  they 
may  hav«  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  >viU  be 
made.  Conmients  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  witliin  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dstsd  November  20, 1985. 
Kemieth  F.  Plumb, 
Secmttuj. 

[FR  Doc.  8S-28077  Filed  11-22-85;  8:45  am] 
BIUJNO  COOE  sriT-eiHi 

[Docket  No.  QF86-1 13-000] 

Ogden  Martin  Systems  of  Babylon, 
Inc4  Application  for  Commission 
Certification  of  QuaUfylng  Status  of  a 
Small  Power  Production  Facility 

NovcBbar  18,1985.. 

On  October  30, 198S,  Ogden  Martin 
^sterns  of  Bebylon.  Inc.  (Ai^>licant],  of 


140  East  Ridgewood  Avenue.  P.O.  Box 
917,  Paramus,  New  Jersey  07653 
submitted  Cor  filing  an  apjdicaltton  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  fadHty  pursuant 
to  1 292.207  (rf  the  Commission's 
regulations.  No  determination  has  been 
made  tiiat  the  submittal  constitutes  a 
comidete  filing.  ^ 

The  small  power  production  facility 
will  be  located  in  the  Qty  of  Babylon. 
New  York.  The  net  dectric  power 
production  capadty  of  the  facility  will 
be  14.25  MW.  The  primary  energy 
source  wiU  be  munidpal  solid  waste. 

Any  person  desiring  to  be  heard  or 
objecting  to  ttw  granting  of  qualifying 
stetus  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
R^ulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  D.C 
20428,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  widiin 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protesto  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filhig  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KamMttF.Flumb, 
Secntary. 

[FR  Doc  85-28079  Filed  ll-22-eS(  ••■45  ai^ 
sn7-««-a 


[Docket  Noa.  QFW-151-000  el  aL] 

SmaR  Power  Production  and 
Cogeneration  FadlltiM;  Qualifying 
Status;  CwUfkiala  AppHcatlona,  ate^ 
Babcock  &  Wilcok  otaL 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Res^ster,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

November  18, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Babcock  ft  Wlkox 

[Dodiet  No.  QF88-151-000) 

On  October  30, 1985,  Babcock  and 

Wilcox,  (Applicant),  of  20  South  Van 
Biuen  Avenue,  Barberton.  Ohio  44203 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
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made  that  the  submittal  constitutes  • 
complete  filing. 

The  proposed  topping-cyde 
cogeneration  facility  will  be  located  in 
Geddes,  New  York.  The  facility  will 
consist  of  a  single  circulating  fluidized 
boiler  and  a  controlled  extraction 
condensing  steam  turbine-generator. 
The  extracted  steam  will  be  used  for 
process  and  heating  purposes  by  LCP 
chemicals  and  Plastics,  Ina  The  net 
electrical  power  production  capacity  of 
the  facility  will  be  19.9  MW.  The 
primary  energy  source  will  be 
bituminous  coal.  The  installation  of  the 
facility  is  expected  to  begin  in  July  198& 

2.  Alleghany  No.  8  Hydro  Paitnen 

[Docket  No.  QF86-162-000] 

On  October  31. 1985.  Allegheny  No.  6 
Hydro  Partners  (Applicant),  of  Third 
Floor.  91  Newbury  Street,  Boston, 
Massachusetts  02116  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  t  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  8  megawatt  hydroelectric  facility 
will  be  located  on  the  Allegheny  River 
in  Armstrong  Coimty,  Pennsylvania. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  bom 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR  . 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

3.  Beaver  Falls  Power  Company 

[Docket  No.  QF86-222-000] 

On  November  1, 1985,  Beaver  Falls 
Power  Company  (Applicant),  of  P.O.  Box 
498,  Kudies  Road,  Brattleboro,  Vermont 
05301  (c/o  Boise  Cascade  Corp.) 
submitted  for  filing  an  appUcation  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1,000  kW  hydroelectric  facility 
(FERC  Project  No.  2823)  is  located  in 
Lewis  County.  New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  CcHnments  on  such 
applications  are  requested  by  separate 


public  notice.  Qualifying  stattis  serves 
only  to  establish  eligibifity  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  poUution  abatement 

4.  Beaver  Falls  Power  Company 

[Docket  Na  QF8e-217-000] 

On  October  31, 1985,  Beaver  Falls 
Power  Company  (Applicant),  of  P.O.  Box 
498,  Brudies  Road,  Brattleboro,  Vermont 
05301  (c/o  Boise  Cascade  Corp.) 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  fadlify  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1,400  kW  hydroelectric  faciUty 
(FERC  Project  No.  7642)  is  located  in 
Lewis  County,  New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

5.  Brownville  Power  Company 

[Docket  Na  QF8e-220-000] 

On  November  1, 1985,  Brownville 
Power  Company  (Applicant),  of  P.O.  Box 
498,  Brudies  Road.  Brattleboro,  Vermont 
05301  (c/o  Boise  Cascade  Corp.) 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facilify  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  9,000  kW  hydroelectric  facility 
(FERC  Project  No.  4939-001  is  located  in 
Jefferson  County,  New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  firom 
licensing.  Conmients  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 


Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

6.  CoffeevUle  Hydroelectric  Partners 
(Docket  Na  QFae-ies-OOO] 

On  October  31, 1985,  Coffeevllle 
Hydroelectric  Partners  (Applicant),  of  ' 
Third  Floor,  91  Newbury  Street  Boston. 
Massachusetts  02116  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  fadlify  pursuant  to  8  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  20  megawatt  hydroelectric  facility 
will  be  located  at  the  Coffeeville  Lock 
and  Dam  on  the  Tombigbee  River 
between  Qarke  and  Choctaw  Counties, 
Alabcuna. 

A  separate  appUcation  is  required  for 
a  hydroelectric  project  Ucense, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  sudi 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  fadlify  of 
any  other  requirements  of  local,  State  or 
Federal  law,  induding  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

7.  Ford  Motor  Company 

[Docket  no.  QF8e-7fr-000] 

On  October  25, 1985,  Ford  Motor 
Company  (Applicant),  of  The  American 
Road,  Dearborn,  Michigan  48121-1899, 
submitted  for  filing  an  application  for 
certification  of  a  facilify  as  a  qualifying 
cogeneration  facilify  pursuant  to 
{  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cyde  cogeneration 
facilify  will  be  located  in  Washtenaw 
Counfy,  Michigan.  It  will  consist  of  a 
combustion  turbine-generating  unit  with 
a  supplementary  fired  heat  recovery 
steam  generator.  The  primary  energy 
source  of  the  facilify  will  be  natural  gas. 
The  electric  power  production  capacify 
of  the  facilify  will  be  siszs  MW.  The 
installation  of  the  facilify  began  in  June 
1985. 

8.  GUead  Power  Company 

[Docket  No.  QF86-174-000 

On  November  1. 1985,  Gilead  Power 
Company  (Applicant),  of  P.O.  Box  1414. 
1600  South  West  4th  Avenue.  Portland, 
Oregon  07201  (c/o  Boise  Cascade  Corp.) 
submitted  for  filing  an  appUcation  for 
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certification  of  a  facility  aa  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Conunission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  4,800  kW  hydroelectric  facility  (P. 
7913)  is  located  in  Oxford  County, 
Maine  and  Coos  County,  New 
Hampshire. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  sudi 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

9.  The  Grisdale  Hill  Company 

[Docket  No.  QF8e-163-000] 

On  October  31, 1985,  The  Grisdale  Hill 
Company  (Applicant),  of  Third  Floor,  91 
Newbury  Street,  Boston,  Massachusetts 
02116  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  15  megawatt  hydroelectric  facility 
will  be  located  at  the  Gibson  Dam  on 
the  border  of  Teton,  and  Lewis  and 
Clark  Counties,  Montana. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

10.  Hydro  Corporation  of  Pennsylvania 

[Docket  No.  QF86-171-000J 

On  October  31, 1985,  Hydro 

Corporation  of  Pennsylvania 
(Applicant),  of  28650  Grand  River 
Avenue.  Farmington  Hills,  Michigan 
48024  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
faciUty  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  2.600  kW  hydroelectric  facility  is 
located  in  Elk  County,  Pennsylvania. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  audi 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligjbiUty  for  benefits 
provided  by  PURPA.  as  in^ilemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

11.  Missisquoi  Associates 

[Docket  No.  QF86-21»-000] 

On  November  1. 1985.  Missisquoi 
Associates  (Applicant),  of  P.O.  Box  498, 
Brudies  Road,  Brattleboro,  Vermont 
05301  (c/o  Boise  Cascade  Corp.) 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  24,965  kW  hydroelectric  facility 
(FERC  Project  no.  7186-001)  is  located  in 
Franklin  County.  Vermont 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibilify  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facllify  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

12.  Roseburg  Lumber  Conq»ny 

[Docket  No.  QF86-l(B-000] 

On  October  30, 1985,  Roseburg 
Lumber  CcHnpany  (Applicant),  of  P.O. 
Box  697,  Anderson,  CaUfomia  96007 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Conunission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  7  MW  hydroelectric  facility  (P. 
5931)  is  located  in  Shasta  County. 
California. 

A  separate  application  is  required  for 
a  hydroelectric  project  Ucense, 
preliminary  permit  or  exemption  from 


Ucensing.  Comments  on  such 
applications  are  requested  by  sepiuvte 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local  State  or 
Federal  law,  including  those  regarding 
siting,  constniction,  operation,  Ucensing 
and  pollution  abatement 

IS.  Sandy  Hollow  Hydro  Aaaodatas 

[Docket  No.  QFW-181-000] 

On  November  1. 1985.  Sandy  Hollow 
Hydro  Associates  (Applicant),  of  25 
Canterbury  Road,  Rochester,  New  York 
14607  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  525  kW  hydroelectric  facility  (P. 
5728)  is  located  in  Jefferson  County, 
New  YotiL 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  sudi 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  IB  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

14.  Ultrapower,  Inc 

[Docket  No.  QF86-149-000] 

On  October  30, 1985,  Ultrapower,  In& 
(Applicant),  of  16845  Von  Kannan 
Avenue,  Irvine,  California  92714 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  fadlity 
will  be  located  in  Kem  County, 
California  and  will  consist  of  a  steam 
turbine  generator  unit  and  a  boiler.  The 
net  electric  power  production  capacity 
will  be  30  MW.  The  primary  source  of 
energy  wiU  be  waste  in  the  form  of 
petroleum  coke. 

15.  United  States  Poww  CtHporation 

[Docket  No.  QF8e-72-000] 

On  October  23, 1985,  United  SUtes 
Power  Corporation  (Applicant),  of  2285 
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Schoenenville  Rood.  Suite  207, 
BetUahaov  PcnoBylvania  18017 
submitted  Cor  filing  an  an>Iicatioa  fv 
certification  of  a  facility  a*  a  quali^ymg 
small  power  pcoducti<m  facility  pursuant 
to  S  29&2Q7  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
conq)lete  filing. 

The  facility  conaists  of  a  vessel 
moored  in  the  Delaware  River,  utilizing 
river  current  to  push  paddle  wheels 
extended  from  each  side  of  die  vessel. 
The  paddle  wheels  are  connected  to  a 
central  shaft.  As  the  paddle  wheels  turn, 
mechanical  energy  is  produced  which  is 
converted  into  electrical  energy  via  an 
alternator  (cr  generator).  Hie  maximum 
electric  power  production  capacity  of 
the  facility  will  be  60  kilowatts. 

A  separate  application  is  required  ba 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
apirfications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  digibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CPR 
Part  29Z  It  does  not  reheve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

18.  Waste  BAsnagement,  Inc. 
[Docket  Na  Cy86-28B-aO(^ 

On  NovembCT  1. 1985,  Waste 
Management  Inc.  (Applicant),  3003 
Butterfield  Road,  Oak  Brook.  Illinois 
60521,  submitted  for  filing  an  ai^Iication 
for  certification  of  a  fadUty  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
det«inination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  pow»  i»odncti<m  fecility 
will  be  located  at  S708  Giles  Road. 
Manor.  Texas.  The  primary  eneigy 
source  wriD  be  biomass  in  the  form  of 
biomethane  from  a  sanitary  lanrtfiU,  The 
biomethaae  will  be  burned  in  a 
combustion  turbine.  The  electric  power 
production  capadfy  of  the  facility  will 
be  3  megawatts. 

17.  Waste  Managment,  be. 

[Docket  No.  QF8e-287-0001 

On  November  1. 1985,  Waste 
Management  Inc.  (Applicant).  3003 
Butteifield  Road.  Oak  Brook.  BKn^i^ 


60521.  submitted  for  filiiv  an  ^iplicatioo 
for  oertfficatian  of  a  facility  as  a 
qualifykig  sraaU  power  production 
facility  porsoani  to  1 282.207  of  die 
Cnniiirisskw's  regnlatians.  No 
determination  hn  been  made  that  the 
subnittal  constitutes  a  complete  fiHng 
The  small  power  prodnctioB  facility 
wiy  be  located  at  9800  Laurel  Bowie 
Road,  Bowie.  Maryland.  The  primary 
energy  soorce  wiD  be  biomass  in  the 
form  of  biometbane  from  a  sanitary 
landfiD.  The  biomethane  will  be  homed 
in  a  combustion  turbine.  The  electric 
power  production  capacity  of  the  facility 
wiB  be  3  megawatts. 

18.  Waste  Manafsaaant.  Inc. 

[Docket  Na  QF86-2aft-00O) 

On  November  1. 1985.  Waste 
Management  Inc.  (Applicant],  3003 
Butterfield  Road.  Oak  Brook,  Illinois 
60521.  submitted  for  filing  an  aiq;ilication 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  |  292.207  of  the 
Commission's  regulatitms.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing 

The  small  power  production  fadlify 
will  be  located  adjacent  to  2700  N.W. 
48th  Street  Pompano  Beach,  Btoward 
County.  FIcKida.  The  facilify  will  utilize 
mass  combustion  technology  to  bum 
mmninipal  solid  waste  as  the  primary 
energy  source.  The  electric  power 
prodaction  capacity  of  the  facility  is  55 
megawatts. 

19.  Waste  Managemmit,  Inc. 

[Docket  Na  QF86-Z78-00(q 

On  November  1. 1985.  Waste 
Management  Inc.  (Applicant),  3003 
Butterfield  Road.  Oak  Brook,  Illinois 
60521.  submitted  for  filing  tui  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  producti(xi 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  smaQ  power  production  facilify 
will  be  located  on  Railroad  Street 
Lewisville,  Texas.  The  primary  energy 
source  will  be  biomass  in  the  form  of 
biomethane  from  a  sanitary  landfill.  The 
biomethane  will  be  burned  in  a 
combuatioa  turbine.  The  electric  power 
production  capacify  of  the  facilify  will 
be  3  megawatts. 


[Dodcet  No.  QPm-10«-OO(q 

On  October  31. 1985.  White  Chuck 
Water  Company  (A^ificant).  of  Tliird 
Floor,  91  Newbury  Sfreet  Boston. 
Massachusette  02116  submitted  for  Wing 
an  application  for  certification  of  a 
facilify  a*  a  qualifying  smaB  power 
production  facilify  pursuant  to  |  292.207 
of  the  Commission's  regulations.  No 
detemiiiation  has  been  made  that  the 
submittal  constitutes  a  conplete  filing. 

The  7.5  megawatt  hydroelectric 
facilify  will  be  located  in  Snohomish 
Counfy.  Waahiagtan. 

A  separate  application  is  required  for 
a  hydtueleetric  prajed  license, 
preliminary  permit  or  cxenptiao  from 
licensing.  Conmente  on  saiii 
applications  are  requested  by  separate 
puUic  notice.  Qualifying  stetas  serves 
only  to  estebbrit  cU^faiUfy  for  benefite 
provided  by  PURPA.  as  imploiented  by 
the  Commission's  regnlations.  18  CFR 
Part  292.  It  does  not  relieve  a  facilify  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  dioee  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

21.  iadspeodanca  Osdiic  Cofporafion 

[Docket  No.  QF86-13O-00Q  et  aLJ  (sec 
atUched  Hst) 

On  October  31. 1985.  Independence 
Electric  Corporation  (Applicant),  of  919 
18th  Street  NW.,  Washington.  D.C 
20006  submitted  for  filing  five  (5) 
applications  for  certification  of  facilities 
as  qualifying  small  power  production 
facihties  pursuant  to  9  292:207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Each  of  the  faydroriectric  smaD  power 
production  faciUties  location,  water 
resources,  FERC  project  number  and 
power  production  capcKify  are  listed 
below. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  btna 
licensing.  Comments  on  such 
appticatioRs  are  requested  by  separate 
pubbc  notice.  Qualifying  status  serves 
onfy  to  esteblish  eligibtlify  for  benefits 
provided  by  PURPA,  as  fanplemented  by 
the  Commisaion's  regulatioosv  18  CFR 
Part  292.  It  does  not  relieve  a  facilify  of 
any  other  requiremente  of  hical.  State  or 
Federal  law,  including  those  regardii^ 
siting,  construction,  operation,  licensing 
and  pollution  abatement 
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22.  Utility  Systems  Coip. 

[Docket  No.  QF86-235-000  et  aL]  (see 
attached  list) 

Between  October  30  and  November  1, 
1985,  Utility  Systems  Corp.  (Applicant), 
of  135  Haven  Avenue,  Port  Washington, 
New  York  11050  submitted  for  filing  15 
applications  for  certification  of  facilities 
as  qualifying  cogeneration  facilities 


pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  any 
of  the  submittals  constitutes  a  complete 
filing. 

The  docket  numbers,  filing  dates, 
locations,  primary  energy  sources  and 
electric  power  production  capacities  of 
the  15  topping  cycle  cogeneration 
facihties  are  listed  below.  Each  facility 


will  consist  of  1  or  2  Cogenic  Energy 
Modules  fueled  by  natiutil  gas  or  diesel 
fuel  as  indicated.  Waste  heat  is 
recovered  from  both  jacket  water  and 
exhaust  gases  to  produce  hot  water 
and/or  steam  to  be  used  for  space 
heating,  domestic  hot  water,  absorption 
air  conditioning,  process  use,  and  any 
combination  of  the  above. 


DockatNo. 


aF86-23S-000.. 
QF8e-23S-000 - 


QFe6-237-0M- 
QF8»-238-0M- 
QF8ft-239-0M.. 


C)F86-240-0M- 


aFae-241-000.. 

QFee-243-OW.. 
OFe6-244-0M- 
QF8e-247-OW.. 
OF8e-24S-0M.. 


Qf8e-24«-000„ 


QFe6-2S1-0m.. 
OF86-252-000.. 
OF  86-253-000.. 


FHngdM* 


10/30/85 

10/30/85 

10/31/85 

10/31/85 

10/31/85 

10/31/85 

10/31/85 

11/1/85 

11/1/86 

11/1/85 

11/1/85 

11/1/85 

11/1/85 

11/1/86 

11/1/85 


Port  Chntar.  Nmr  Voi1i„ 

Eknrtort,  Ntm  Yak. 

Jamaica.  New  Yoft 

Canton,  Masaachuaatia— 

Graenlawa  Maw  York 

nya  Brook,  Maw  YorlL 

BronxvWa.  Naw  York 

YorkkMtm,  New  York 

S«atan  Wand.  Naw  York- 

Huntinglon.  Naw  York 

TaunMn,  Maiaachiiaan»„ 

Rya  Brook,  Naw  York. 

Yonkara,  Naw  York 


NawBedtord,  UlanacrmiHU .. 


Natural  gaa  and  No.  2  kial  ol- 


Natural  gai  and  Na  2  kMl  al_ 
NMuralgaa  — 
Natural  gaa  _- 
Na  2  fuel  d.. 


Nakaal  gaa  and  Na  2  lual  ol- 
Naturalgaa. 


Na  2  lual  ol 

Natural  gaa  and  Na  2  kial  ol- 


Naimlgaa.-. 
No.  2  fuel  ol- 
Na  2  kMl  ol.. 


Nakvri  gaa  and  No.  2  kMl  al~ 
Nalualgaa 


PRidtacSon 


678 
49 

lis 

468 
800 
866 

102 
238 
300 
SOO 
800 
ISO 
000 
400 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385JJ11 
and  385.214)  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kennetli  F.  Plumb, 

Secretary. 

[FR  Doc.  85-Z7S39  Filed  11-22-85;  8:45  am] 

BtLUNO  COOE  ITIT-OI-M 


[Docket  No.  CP8«-108-000] 

Natural  Gas  Pipeline  Co  of  America; 

Application 

November  19, 1985. 

Take  notice  that  on  October  31, 1985, 
Natural  Gas  Pipeline  Comptmy  of 
America  (Applicant),  701  East  22nd 
Street.  L,ombard,  Illinois  60148.  filed  in 
Docket  No.  CP86-108-000  an  application 
pursuant  to  sections  7  (b)  and  (c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  up  to  a 
maximum  of  35  billion  Btu  of  natural  gas 
per  day  on  an  interruptible  basis  for 
United  States  Steel  Corporation  (U.S. 
Steel]  and  for  permission  and  approval 
to  abandon  of  such  service  on  August 
31, 1987.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Applicant  states  that  it  proposes  to 
provide  an  interruptible  transportation 
service  for  U.S.  Steel  from  the  date 
certificate  authority  acceptable  to 
Applicant  is  received  through  August  31. 
1987.  Applicant  would  provide  such 
service  pursuant  to  the  terms  and 


BEST  COPY  AVAILABLE 


conditions  contained  in  an  agreement, 
dated  May  6, 1985. 

Applicant  proposes  to  transport 
natural  gas  on  behalf  of  U.S.  Steel,  an 
industrial  end-user.  The  proposed  end 
use  of  the  gas  is  as  fuel  in  the  production 
of  steel  in  U.S.  Steel's  Gary  Worics 
located  in  Gary,  Indiana. 

It  is  stated  that  gas  for  U.S.  Steel's 
account  would  be  delivered  to  Applicant 
at  existing  points  of  interconnection 
between  the  facilities  of  Applicant  and 
1)  Oklahoma  Natural  Gas  Company 
located  in  Custer  and  Woodward 
Counties,  Oklahoma,  2)  Kaiser  Francis 
Oil  Company  in  Caddo  County, 
Oklahoma,  3)  M.V.  PipeUne  Company  in 
Caddo  County,  Oklahoma  and  4) 
Mustang  Fuel  Corporation  in  Washita 
County,  Oklahoma.  It  is  further  stated 
that  Applicant  would  redeliver 
thermally  equivalent  volumes  for  U.S. 
Steel's  account  to  Northern  Indiana 
Public  Service  Company  at  the  outlet 
fiange  of  the  Lansing  No.  3  meter  station 
located  on  the  border  of  Cook  County. 
Illinois,  and  Lake  County,  Indiana. 

Applicant  proposes  to  charge  US. 
Steel  27.9  cents  per  miUion  Btu  for  gas 
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received  In  Caddo  County,  Oklahoma, 
27^  cents  per  million  Btu  for  volumes 
leodved  in  Custer  and  Woodward 
Coanties,  Oidahoma;  and  2&2  cents  per 
million  Btu  for  vfrfamea  received  in 
Washita  County,  Oklahoma.  In  addition. 
Applicant  would  chai^  U.&  Steri  for 
fuel  used  and  lost  and  unaccounted — for 
gas  under  the  Agreement  Applicant  also 
proposes  to  charge  US.  Steel  the 
currently  effective  GRI  surcharge. 

Appbcant  states  diet  no  new  fadUties 
would  be  required  for  this  service. 
A|q)licant  requests  authonzatian  to  add 
additional  receipt  points  in  die  fatme 
that  may  be  necessary  to  support  this 
service. 

Applicant  states  that  it  provided 
similar  transportation  service 
commencing  on  September  1, 1985, 
pursuant  to  Section  157.209(eKl)  of  the 
Coamission's  Regulations.  Applicant 
slates  that  such  service  would  teminate 
on  October  31, 1985,  because  of  the 
expiration  of  Commission  Order  234-B 
on  that  date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1985.  file  with  the  Federal 
energy  Regulatory  CommissiiHi, 
Washington.  D.Q  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  bearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
furisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
ai^hcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  •  formal  hearing  is  required,  further 


notice  of  such  hearing  will  be  duly 
giveiL 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  «vill  be 
unnecessary  fior  Applicant  to  appear  or 
be  reprseeirted  at  the  hearing. 
ITwiuiitli  P.  Pfcimh, 
Secretary. 

[PR  Doc  85-28080  nied  11-22-85;  8:45  am] 
I  coot  tnr-tMi 


Southom  CaWomia  Gas  Co;  PotMon 
forEMMptfonFr 


Issued  November  20. 1988. 

On  September  Sa  1965.  Soothem 

California  Gas  Company  (SoCal]  filed  a 
petition  with  the  Conmiission  pursuant 
to  section  206(d)  of  the  Natural  Gas 
PoUcy  Act  of  197a  15  U.S.C  3346(d) 
(1962).  SoCal  requests  that  the 
Commission  exempt  from  incremental 
pricing  all  of  SoCal's  sales  to  enhanced 
oil  recovery  (EOR)  customers  under  any 
present  or  future  rate  schedule,  except 
rate  sdiedule  GN-7  which  is  already 
exempt.*  that  the  California  Public 
Utility  Commission  (CPUC)  finds  will 
yield  a  positive  margin  contribution. 
SoCal  defines  a  margin  contribution  as 
the  cost  of  gas  to  EOR  customers  less 
the  cost  of  gas  SoCal  purchased  to  serve 
those  customers. 

SoCal  states  the  incremental  pricing 
regulations  artifically  constrain  its 
present  and  potential  natural  gas  sales 
to  the  BOK  market  SoCal  deems 
potential  natural  gas  sales  to  faichide 
sales  which  would  take  place  as  a  result 
of  the  CPUC  implementing  certain 
proposed  regulations.  In  its  regulatory 
proceeding,  CPUC  is  ccmsider^ 
wdiether  to  allow  or  to  require  SoCal 
and  its  coa4ietitorsi,  such  as  Radfic  Gas 
and  Electric  CoBq)any  (PGftE),  to 
operate  under  additional  rate  schedules 
designed  to  serve  the  EOR  raaricet  on  a 
long-term  basis.  SoCal  relates  that  PGAE 
has  also  filed  a  petitioa  hi  Docket  No. 
SA85-51-000,*  seeking  an  exemption  f<w 
any  rate  schedule  tfaroo^  which  it  may 
be  anthorized  to  sell  natural  gas  to  EOR 
customers.  The  Commission  has  not  yet 
acted  on  PGAE's  petition.  SoCal 
requests  Urn  Commission  treat  PGAE 
and  SoCal  equally  since  the  two  firms 
have  adjoining  service  territories  for  the 
present  and  potential  EOR  market  in  the 
will  San  Joaquin  Valley.  SoCal  seeks 
assurance  that  the  Commission  will  not 


allow  either  PG&E  ot  SoCal  a 
compeititve  advantage  throng  its 
ordcos  in  any  "open"  service  territory. 
SoCal  also  sUtes  that  it  requires  the 
petitioiied-farrelief  in  order  to  coBtpete 
enecUvely  witn  oniar  interstate 
pipaljbaas  pnipoaed  to  be  constiacted  to 
serve  the  EOR  aiarket*  These  proposed 
pipelines  may  offer  transportation 
services,  in  addition  to  or  in  lieu  of 
sales,  to  which  incremental  pricing 
smchaigea  do  not  apply. 

SoCal  maintains  the  requested  relief 
wo«ild  help  avoid  hardak^  inaqalty  and 
on  unfair  disthbtttiaa  of  hardens  on 

SoCaTs  Ugh  prioity  aatooMta  should 
the  CPlKTs  pmpn— il  wnptl.ti^mt  b» 

isaoad  in  final  inrn.  SoCal  states  its 
requested  tdier  wooki  k^  avoid  price 
increases  to  SoCal's  high  priority 
customers  by  the  additional  margin 
contribution  generated  from  additional 
BOR  sales.  SoCal  also  states  increased 
sales  to  EOR  customers  wuold  not 
impair  service  to  SoCal's  high  priority 
cnstOBBers  since  EOR  customers  have 
the  lowest  priority  of  service  under 
SoCaTs  curtaibnant  poUcy  filed  with  the 
CPUC  SoCal  contends  the  open-ended 
nature  of  the  requested  exemption 
woald  reduce  the  number  of  future  rate 
schedule  filings  and  modifications. 
SoCal  also  contends  the  enviromnent 
would  benefit  by  lower  NOX  and  SOX 
emissions  with  EOR  customers  using 
natural  gcra  bn  Ben  of  crude  oil. 

SoCal  requests  expedited 
consideration  of  its  petition.  SoCal 
maintains  that  expedition  is  necessary 
so  its  gas  sales  may  be  made  as 
authorized  by  the  CPUC  SoCal  also 
maintains  that  expedited  consideration 
is  necessary  to  prevent  the  loss  of 
potential  EOR  customers  resulting  from 
their  procurement  of  alternative  long- 
term  suppbes. 

Tlie  procedures  applicable  to  the 
conduct  of  this  proceeding  are  set  forth 
in  Subpart  K  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Any  person 
desiring  to  participate  in  this  proceeding 
must  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20428,  a  motion  to  intervene  in 
accordance  witfi  Sot^pert  K.  All  motions 
to  intervene  must  be  filed  within  15  days 
after  publication  (rf  this  notice  in  the 
Fadasair 


>  DMka<  No.  SAS6-(ft-«oa  Sff  PERCfBZ.138 
(1985). 

*  SoCatTa  psSlkm  tactnecity  died  PGSET* 
petition  a*  Docket  No.  CP85-61-00a 


Kenneth  F.  Phmib, 

Secretary. 

[FR  Doa  85-28067  Filed  11-22-85;  8:45  am] 

SNXMQ  coos  t717-01-« 


*  Kan  River  Gm  Trantmieaion  CompaBy.  rvM-<Tet 
Na  CPaS-SSa-eoO:  Mojave  Pfpethie  Cbrnpoiy. 
Docket  Na  CPBS-t37-00a 
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[Deekat  Na  TCM-3-Q00) 

T«xM  Ea«tom  Transmlsaion  Corp.; 
Tartff  r 


November  19, 1985. 

Take  notice  that  on  November  1, 1965, 
Texas  EaBtern  Truisminkm 
Corporation  (Texas  Eastern),  One 
Houston  Center,  Houston.  Texas  77010. 
tendered  for  filing  in  Docket  No.  TC86- 
3-000  pursuant  to  Part  154  of  the 
Commission's  Regulations  the  following 
revised  tariR  sheets  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  to  become  efiiective  November  1, 1985: 
Ninth  Revised  Sheet  Na  102B 
Third  Revised  Sheet  No.  102C 

Texas  Eastern  states  ftat  the  tariff 
sheets  reflect  a  change  in  the  procedures 
which  it  would  follow  in  interrupting  or 
curtailing  Interruptible  transportation 
service  provided  by  Texas  Eastern 
under  its  Rate  Schedule  TS-3.  Pursuant 
to  the  proposed  procedure,  Texas 
Eastern  states  that  all  Shippers  under 
Rate  Schedule  TS-3,  wheAer  customers 
of  Texas  Eastern  under  its  gas  sales 
tariff  or  noncustomers,  would  be  subject 
to  interruption  or  curtailment  in  a 
maimer  wliioh  it  neither  discriminatory 
nor  preferentiaL  Texas  Eastern  proposes 
to  allocate  capacity  available  for 
interruptible  transportation  under  Rate 
Schedule  TS-3  based  upon  the  ratio 
which  each  TS-3  Shipper's  maximum 
daily  transportatioii  quantity  (MDTQ) 
bears  to  the  total  MDTQ  off  all  such  TS- 
3  Shippers.  It  is  stated  ^at  these  tariff 
sheets  reflect  a  change  firom  Texas 
Eastern's  prior  procedure  of  allocating 
capacity  available  for  transportation 
under  Rate  Schedule  TS-3  first  to  sales 
customers  of  Texas  Eastern  and  then, 
only  after  meeting  their  requests,  to 
other  customers. 

Texas  Eastern  submits  that  Ae 
proposed  tariff  sheets  comply  with  the 
Commission  requirement  set  forth  in 
Section  284.9(b]  of  the  Regulations 
regarding  non-discriminatory  access  to 
self-impleBienting  interruptible 
transportation.  Such  regulation  became 
effective  pursuant  to  Order  No.  436  on 
November  1. 1985. 

Applicant  requests  that  the 
Commission  waive  all  necessary  Rules 
and  Regulations  so  as  to  permit  the 
subject  tariff  sheets  to  be  effective  as  of 
November  1. 1985. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheeet  filing  should  on  or  before 
November  27, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedu«  (18  CFR  385.2)4  or  385.211). 
All  protest*  ffled  with  Ae  Commisskni 
will  be  oonsidered  by  it  in  determining 
the  appropriate  actioB  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  beoome  a  party  to  a 
proceeding  or  to  particulate  as  a  party  in 
any  hearing  thereto  must  file  a  motion  to 
intervene  in  aocordanoe  with  the 
Commission's  Rules. 
K— HrthF.Wmb. 
Secretary. 
UFR  Dec.  85-28068  Filed  11-22-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-FRL-292S-2] 

Agsncy  liifuiiiiiUofi  CotocOon 
ActlvltiM  UndOT  OHB  Rwtow 


r.  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

StMMNAiiv:  Section  3S07(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  die  Fwfanl  RagMar  a 
notice  of  i»opoaed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  coUectian  instmmenL  The 
following  ICR  is  available  for  review 
and  commenL 

FOR  FURTHER  MFOMIATION  CONTACT 

Nanette  Liepman.  (202)  382^740  or  FTS 

382-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

TlUe:  Household  Survey  of  Exposure 
to  Consimier  Products  Containing 
Methylene  Chloride  and  Substitutes 
(EPA  ICR  #1271).  (This  is  a  new  survey.) 

Abstract'  Information  on  ccmsumer 
usage  of  household  products  containing 
methylene  chloride  is  necessary  to 
perform  exposure  assessments  for 
consumers  using  these  chemicals.  The 
exposure  assessments  will  then  be 
factored  into  the  calculation  of  risk  for 
these  solvents. 

Respondents:  Four  thousand 
consumer*  using  household  products 
contaming  methylene  chloride. 


Agency  PRA  C3nnnoe  Requests 
Comptetad  by  OMB 

EPA  #1189;  Delisting  of  Hazardous 
Waste,  was  approved  11/1/85  (OMB 
#2050-0053;  expires  10/31/88). 

EPA  #1269;  TSCA  Section  8(c)  Role 
Evaluation  Pilot  Study,  was  approved 
11/5/85  (OMB  #2070-0078;  expires  3/31/ 
86). 

Comments  on  all  parts  of  ttas  notice 
may  be  sent  to: 

Nanette  Liepman,  U..S.  Enviromneatal 
Protection  Agency,  Office  of 
Standards  and  IVniilatioBa  (FM-223). 
Regulation-and  hfocmation 
Management  Ohriaioa.  «01  M  Street, 
SW..  Washington.  DC  20460 
and 

Carlos  Tellez.  Office  of  Management 
and  Budget.  Office  of  Infoimation  and 
Regulatory  Affairs,  New  Executive 
Office  Budding  (Room  3228).  726 
Jackson  IHace.  NW.,  Wariungton.  DC 
20503 

Dated:  November  U,  1885. 

Daniel ).  Fiofiaa, 

Acting  Director,  Regukrtion  and Infomiutioa 
Divition. 

[FR  Doc.  85-27900  FHed  11-Z2-85;  8.-45  am] " 

SILUNGCOOE 


[OW-Fm.-292M] 

ManagMiwnt  Advisory  Qroup  to  Hw 
EPA  Construction  Grant  Pragraw, 
Opsn  MMlInQ 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  that  a  one  and  a  half  day  meeting 
of  the  Management  Advisory  Group  to 
the  EPA  Construction  Grant  Program 
(MAG).  wHI  be  held  on  December  12-13, 
1985.  in  Albuquerque,  NM  at  the  La 
Posada  de  Albuquerque  Hotel  125 
Second  Street  NW.,  from  9:00  a.m.  to  5 
p.m.  on  December  12,  and  8  ajn.  to  12 
noon  on  December  13. 

The  principal  agenda  item  will  be 
work  on  a  draff  MAG  report  on 
compliance  and  operation  and 
maintenance  of  publicly  owned 
wastewater  treatment  works, 
specifically  on  recommendations  to  be 
made  by  MAG.  The  agenda  will  also 
include  briefings  and  discossions  on 
other  topics  of  current  or  faitnre  intoest 
to  MAG.  Any  member  of  the  public 
wishing  to  make  comments  is  invited  to 
submit  them  in  writing  to  the  Executive 
Secretary  at  the  meeting. 

The  meeting  «vill  be  open  to  the 
pubha  For  additional  information, 
telephone  or  write  to  Georgette  Brown 
at  EPA.  WH-547.  401  M  Street  SW.. 
Washington,  DC  20460.  Telephone:  (202) 
362-5659. 
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Dated:  November  13. 1985. 
Lawrance  J.  JeoMii. 

Assistant  Administrator,  Office  of  Water 
(WH-SS6). 

WUUun  B.  Hadamui. 

Acting  Assistant  Administrator,  Office  of 

Water  (WH-556). 

[FR  Doc  85-28038  Filed  11-22-85;  8:45  am] 

HLLMO  CODE  USO-tO^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  bifonnatkNi  CoHectfcm 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 


The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  infonnation  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C  Chapter  35). 
Type:  New  Collection. 
Title:  Local  Level  Civil  Rights 

Compliance  Checklist. 
Abstract  Needed  to  assess  compliance 
with  civil-rights  statutes.  Covers: 
warning  and  communications; 
evacuation  and  shelter,  and 
emei:gency  operating  centers.  Will 
provide  inventory  of  accomplishments 
and  deficiencies,  enabling  FEMA  to 
offer  technical  assistance  where 
appropriate. 
Type  of  Respondents:  State  or  Local 

Governments. 
Number  of  Respondents:  900. 
Burden  Hours:  1.800. 

Copies  of  the  above  information 
collection  request  and  supporting 
dociunentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624,  500 
C  Street.  SW..  Washington,  DC  20472. 

Comments  should  be  directed  to  Mike 
Weinstein.  Desk  Officer  for  FEMA, 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Rm.  3235.  New  Executive 
Office  Building.  Washington.  D.C.  20503. 

Dated:  November  15, 1985. 
Walter  A.  Gintantas. 
Director,  Administrative  Support 
[FR  Doc.  85-27988  Filed  11-22-85;  8:45  am] 
BttJJNG  cooc  (zia-ei-M 


[FEIIA-7S2-OR] 

LxHiieiana:  Amendment  to  flotice  of  i 
Major-Olaaeter  Declaration 

agency:  Federal  Emei^gency 
Management  Agency. 
Acnow  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-752-DR).  dated 
November  1. 1985.  and  related 
determinations. 
DATBK  November  la  1985. 
FOR  RJRTHER  iNFORMATK>N  CONTACT: 
Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472,  (202)  64&-3616. 
Notice:  The  notice  of  a  major  disaster 
for  the  State  of  I/)ui8iana,  dated 
November  1. 1985.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  1, 1985:  Jefferson,  Lafourche. 
Terrebonne.  St  Bernard.  St.  Charles, 
and  St  John  the  Baptist  Parishes  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.518.  Disaster  Assistance.) 
Samuel  W.  Sprck. 

Associate  Director,  State  and  Local  Programs 
and  Support 

[FR Doc. 85-279e7Rled  11-22-85;  8:45  am] 

MLLMQ  COOE  t71»-(a-M 

(FEMA-7S1-0R] 

Massacfuisetts;  Amendment  to  Notice 
of  a  Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts 
(FEMA-751-DR).  dated  October  28. 
1985.  and  released  determinations. 
dated:  November  19. 1985. 
FOR  FURTHER  INFORMATKNi  CONTACT 
Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of 
Massachusetts,  dated  October  28. 1985, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  28, 1985: 
Essex,  Franklin.  Hampden,  Hampshire. 

Suffolk,  and  Worcester  Counties  for 

Public  Assistance. 
The  Towns  of  Bourne.  Fahnouth.  and 

Mashpee  in  Barnstable  County  for 

Public  Assistance. 
The  Towns  of  Becket  Hinsdale. 

Monterey,  New  Marlborough.  Otis. 


and  Sandisfield  in  Berkshire  County 
for  Public  Assistance. 

(CaUlog  of  Federal  Domestic  Assistance 
No.  83.518.  EHsaster  Assistance.) 

Samud  W.  Speck. 

Associate  Director,  State  and  Local  Programs 
and  Support 

JFR  Doc.  85-27988  FUed  11-22-85;  8:45  am] 

MLLMQ  CODE  STIS-Oa-H 


[FEMA-754-OR] 

Pennsylvania;  Amendment  to  Notice  of 
a  Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Conmionwealth  of  Pennsylvania 
(FEMA-754-DR).  dated  November  9. 
1985.  and  related  determinations. 

dated:  November  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  64»-d616. 

Notice:  The  notice  of  a  major  disaster 
for  the  Conunonwealth  of  Pennsylvania, 
dated  November  9, 1985.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declcu-ation  of 
November  9. 1985: 

The  Coimties  of  Fayette  and 
Washington  for  Public  Assistance. 

The  Political  Subdivisions  of: 
Dravosburg  Borough  in  Allegheny 
County;  West  Elizabeth  Sanitation 
Authority  in  Allegheny  County; 
Carmichael  Municipal  Water 
Authority  in  Greene  Coimty; 
Greensboro  in  Greene  County;  Rice's 
Landing  in  Greene  County;  and 
Meyersdale  Borough  in  Somerset 
County  for  PubUc  Assistance. 

(Catalog  cff  Federal  Domestic  Assistance  No. 
83.518,  Disaster  Assistance.) 

Samud  W.  Speck. 

Associate  Director,  State  and  LoaiJ  Programs 
and  Support 

[FR  Doc.  85-27989  Filed  ll-22-«5;  8:45  am) 

MLLMQ  COOE  STIS-Ca-M 
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[FEMA-74C-OR] 

Puerto  Rico;  AfiMndment  to  Notic*  of  a 
MaJor-OiMWtar  0«eiaratk>n 

aoency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


summary:  This  notice  amends  tfie  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puoto  Rico  {FQAA- 
746-DR],  dated  October  la  1985,  and 
related  determinations. 
dated:  November  13, 1985. 
FOR  rafrrMER  information  contact: 
Sewall  HJL  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  [202)  646-3816.. 
Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Puerto  Rico, 
dated  October  10. 1985,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
October  10, 1985:  The  Municipalities  of 
Cidra  and  Rio  Grande  for  In^vidual 
Assistance. 

(Catalog  of  Fedef al  Domestic  Asaistance  Na 
83-516,  Disaster  Assistance.] 

SomiMl  W.  Speck. 

Associate  Director,  State  and  Local  Programs 
and  Support. 

[FR  Doc.  8^-27990  Filed  11-22-85: 8:45  an^ 
BuxiNO  CODE  crra-oz-ii 


[FEMA-Tf»-OR] 

Virginia;  AnMndmant  to  Notice  of  a 
MRior^NHWtar  Declaration 

agency:  Federal  Emeigency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  liotice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA-755- 
DR),  dated  November  9, 1985,  and 
related  determinations. 

dated:  November  13, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washu]gton,  DC  20472.  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Virginia, 
dated  November  9, 1985,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  e  major  disaster 


by  the  President  in  his  dedaration  of 
November  9,  \WS: 

The  Counties  of  Albemarle,  Amherst. 
Augnsta,  Bath,  Craig,  K^and, 
Franklin,  Madison,  Montgomery, 
Nelstm,  Page,  Roddn^umi, 
Shenandoah,  and  Warren  for  PaUic 
Assistance. 

The  Cities  of  Lynchburg  and 
Waynesboro  for  Pnblic  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.518,  Disaster  Assistance] 
Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

[FR  Doc.  85-27992  Filed  11-22-85: 8:45  am] 


ACTION:  Notice. 


[FEMA-755-DR] 

Vtrgioia;  Amendment  to  Notice  of  a 
Major^isaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  [FEMA-755- 
DR),  dated  November  9, 1985,  €uui 
related  determinations. 
dated:  November  13, 1985. 
FOR  FURTHER  INTORMATIOW  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assiatance  I^Qgrams,  Federal 
Emergency  Manuement  Agency, 
Washington.  DC^72.  (202)  646-.3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  Commonweall^of  Virginia, 
dated  November  9,  IwS^is  hereby 
amended  to  include  the  f^ttowmg  areas 
among  those  areas  determinedto^iave 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
November  9, 1985: 

The  Counties  of  Essex.  Goochland, 
Henrico,  and  Middlesex  for  Individual 
Assistance. 

Hampton  City  and  Lexington  City  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.] 
Samual  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

[FR  Doc  85-27983  Filed  11-22-85:  8:45  am] 

BtLUNQ  CODE  e71»-03-«l 


[FEMA-755-DR] 

Virginia;  Amendment  to  Notice  of  a 
Major-Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 


summary:  This  notice  amends  die  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA-755- 
DR),  dated  November  9. 1985,  and 
related  determinations. 

DATED:  November  14, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  HE.  Johnson,  disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3818. 

Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Virginia, 
dated  November  9, 1985,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
November  9. 1985:  Lancaster  County  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance.) 

Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 
and  Support 

[PR  Ode.  85-27994  Rled  11-22-85: 8:45  am] 

BILUNO  CODE  ■nS-a2-M 


[FEMA-7S5-DR] 

Virginia;  Amendment  to  Notloa  of  a 
MajoMMsaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Virginia  {FEMA-755-DR).  dated 
November  9, 1985.  and  related 
determinations. 

date:  November  16, 1085. 

FOR  FURTHER  INFORMATION  ODNTACT: 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Virginia  dated  November 
9, 1985,  is  hereby  amended  to  include 
the  following  areas  among  tiiose  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  9, 1985: 

Chesterfield.  King  Geoige.  Suny.  and 
York  Counties  and  Poquoson  City  for 
Individual  Assistance. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Samuel  W.  Spack. 

Associate  Director,  State  and  Local  Programs 
aixl  Support 

(FR  Doc.  B5-27S9S  Filed  11-22-85;  a-45  am] 

MUJNQ  COOK  t71«-0t-M 


[FEMA-7S5-OR] 

Virginia;  Amandment  to  Notica  of  a 
Maior-Oiaaatar  Declaration 

AOENCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA-755- 
DR).  dated  November  9. 1985.  and 
related  determinations. 
DATBD:  November  14, 1985. 
FOB  FURTHai  N«FOmUTK>N  CONTACT: 

Sewall  RE.  Johnson,  Disaster 
Assistance  Programs,  Federar 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  Commonwealth  of  Virginia, 
dated  November  9. 1985,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
November  9. 1985: 
Gloucester,  Powhatan,  and 

Westmoreland  Counties  for  Public 

Assistance. 
Harrisonburg  City  and  Richmond  City 

for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support 

[FR  Doc  8&-27996  Filed  11-22-85;  8:45  am] 
■UJNO  COK  l71»«-« 


(FEMA-755-DR] 

Virginia;  Amendment  to  Notice  of ; 
Maior-Oiaaater  Oedaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


SUMMAwy:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Virginia  (FEMA-755-DR).  dated 

November  9. 1985,  and  related 

determinations. 

DATED:  November  17, 1985. 

FOB  RNVTHDI INRMMATION  CONTACT: 

Sewall  H.E.  Johnson.  Disaster 


Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Virginia,  dated 
November  9. 1985,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  9, 1985:  Mathews  County  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.]) 
Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support 

(FR  Doc.  85-27997  FUed  11-22-85;  8:45  am] 
MLUNO  cooc  sris-ttf^i 


[FEMA-753-OR] 

West  Virginia;  Amendment  to  Notice  of 
a  Major-Oiaaater  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  West 

Vii^ia  (FEMA-753-DR),  dated 

November  7, 1985,  and  related 

determinations. 

date:  November  15, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sewall  HJL  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emei^gency  Management  Agency, 
Washington.  DC  20472.  (202)  646-36ia 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  West  Virginia,  dated 
November  7, 1985.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastit)phe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  7, 1985: 

Barbour.  Braxton,  Calhoun,  Doddridge, 
Gihner,  Grant,  Greenbrier.  Hampshire. 
Hardy,  Harrison,  Jefferson.  Lewis. 
Marion,  Mineral,  Monongalia, 
Monroe,  Morgan,  Nicholas,  Pendleton. 
Pocahontas,  Preston,  Randolph, 
Summers,  Taylor.  Tucker,  Tyler. 
Upshur,  and  Webster  Counties  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 
and  Support 

[FR  Doc  85-27991  FUed  11-22-85;  8:45  am]  ' 

HUJNQ  COOC  •71«-aMi 


FEDERAL  RESERVE  SYSTEM 

Flrat  Pennayivania  Corp.  at  al.; 
Applicationa  To  Engage  de  Novo  In 
Permiaaibie  NonbanMng  Actlvitlea 

The  companies  listed  in  this  notice 
have  filed  an  application  tmder 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  difectiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
•  inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may- 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  tiiat  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  13, 1985. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  First  Pennsylvania  Corporation, 
Philadelphia.  Pennsylvania:  to  engage  de 
novo  through  First  Pennsylvania 
Investments  Company.  Philadelphia. 
Pennsylvania,  in  the  activity  of  buying 
and  selling  securities,  solely  as  agent  for 
the  account  of  customers  and  does  not 
include  securities  underwriting  or 
dealing  or  investinent  advice  or  research 
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services,  related  securities  credit 
activities  pursuant  to  Regulation  T  and 
incidental  activities  sudi  as  offering 
custodial  services,  individual  retirement 
accounts  and  cash  management 
services,  pursuant  to  8  225.25(b)(15]  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ).  Montelaro,  Vice  President) 
400  South  Akard  Street  Dallas,  Texas 
75222. 

1.  Commercial  National  Corporation, 
Shreveport.  Louisiana,  to  engage  de 
novo  through  Line  Switch,  Inc.,  Baton 
Rouge,  Louisiana,  in  a  regional 
electronic  funds  transfer  network  for 
interchanging  financial  transactions 
between  and  among  participating 
depository  institutions,  pursuant  to 
S  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Board  of  Goveraon  of  the  Federal  Reserve 
System.  November  19, 1985. 
Jamea  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  8&-2796S  Filed  11-22-85;  8:45  am] 
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Calumet  National  Corp^  Formation  of: 
AcqulalUon  tiy;  or  Merger  of  Bank 
HoMIng  Companlea 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  US.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  file  Act  (12 
U.S.C.  1842(c)). 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  Indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
Include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  13, 1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
6069a 


1.  Calumet  National  Corporation, 
Hammond.  Indiana:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Calumet 
National  Bank,  Hammond,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19, 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-27970  Filed  11-22-85;  8:45  am] 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Disease  Control 

Program  Announcement  and  Notice  of 
Availability  of  Funds  for  Flacal  Years 
1986  and  1987 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  announces  that  competitive 
cooperative  agreement  applications  are 
being  accepted  for  Development  of 
National  Prevention  Strategies  on 
Leading  Work-Related  Diseases  and 
Injuries.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  13.262. 

Program  Objective 

The  purpose  of  this  cooperative 
agreement  is  to  provide  assistance  for 
the  development  and  dissemination  of 
proposed  prevention  strategies  for  the 
prevention  of  disorders  of  reproduction, 
neurotoxic  disorders,  noise-induced  loss 
of  hearing,  dermatologic  conditions,  and 
psychologic  disorders. 

Type  of  Assistance 

The  award  resulting  from  this 
announcement  will  be  a  Cooperative 
Agreement.  Cooperative  activities  of  the 
recipient  are: 

1.  Collaborate  in  the  development  of 
"draft"  prevention  strategies  on 
disorders  of  reproduction,  neurotoxic 
disorders,  noise-induced  loss  of  hearing, 
dermatologic  conditions,  and 
psychologic  disorders  to  be  presented  at 
a  national  conference  and  to  revise 
these  strategies  to  include  conference 
input  and  recommendations.  All  draft 
strategies  require  the  approval  of 
NIOSH  and  the  Grants  Management 
Officer  prior  to  release  at  the  national 
conference. 

2.  Plan  for  the  development  of  a 
conference  on  the  five  national 
prevention  strategies  by: 

a.  Setting  objectives  for  the 
conference. 

b.  Selecting  dates  and  place  of 
national  conference. 


c.  Developing  a  tentative  agenda  for 
the  conference. 

d  Developing  a  plan  for  publication 
and  dissemination  of  the  prevention 
strategies. 

3.  Conduct  the  following  pre- 
conference  activities: 

a.  Developing  a  mailing  list  of 
potential  participants. 

b.  Inviting  conference  participants. 
c  Determining  and  inviting  expert 

panelists  to  serve  on  the  faculty  for  each 
workshop. 

d.  Selecting  and  inviting  speakers. 

e.  Developing  final  agenda  for  the 
conference. 

f.  Developing  and  sending  invitations 
and  aimouncements. 

g.  Developing  and  printing  final 
program. 

h.  Arranging  for  audio  visual,  typing, 
copying,  and  editorial  services. 

L  Making  travel  and  hotel 
arrangements  for  expert  panelists  to 
serve  on  the  faculty  for  each  woricshop. 

4.  Conduct  the  conference  with 
responsibility  for 

a.  Organizing  the  registration/ 
information  process. 

b.  Providing  liaison  with  the  hotel 
such  as  negotiating  for  rooms  (sleeping 
and  meeting),  scheduling  of  events,  and 
exhibit  space. 

c.  Providing  typing,  copying,  and 
editorial  services. 

d.  Publishing  and  disseminating 
proposed  national  prevention  strategies 
for  disorders  of  reproduction,  neurotoxic 
disorders,  noise-induced  loss  of  hearing, 
dermatologic  conditions,  and 
psychologic  disorders  within  6  months 
after  the  conference. 

Cooperative  activities  of  CDC/NIOSH 
are: 

1.  Collaborate  In  the  development  of 
"draft"  prevention  strategies  on 
disorders  of  reproduction,  neurotoxic 
disorders,  noise-induced  loss  of  hearing, 
dermatologic  conditions,  and 
psychologic  disorders  to  be  presented  at 
a  national  conference  and  to  revise- 
these  strategies  to  include  conference 
input  and  recommendations. 

2.  Collaborate  with  recipient  who  has 
the  responsibility  for  the  conference,  in 
order  to  assure  that  the  purpose  of  the 
conference  is  carried  out  on  the 
following: 

a.  Development  of  objectives. 

b.  Development  of  a  tentative  agenda. 

c.  Selection  of  date  and  location. 

d.  Selection  of  speakers  for  plenary 
sessions. 

e.  Selection  of  chairpersons  for  the 
expert  panels. 

f.  Development  of  a  plan  for 
publication  and  dissemination  of 
proposed  prevention  strategies  on 
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disordera  of  reproduction.,  neurotoxic 
disorders,  noise-induced  loss  of  hearing, 
dermatologic  conditions,  and 
psychologic  disorders. 

Availability  of  Funds 

It  is  exi>ected  that  approximately 
$105,000  be  available  in  Fiscal  Year  1986 
and  $120,000  in  Fiscal  Year  1987  to  fund 
one  award.  The  award  will  be  funded 
with  12-month  annual  budget  periods 
with  a  2-year  project  period.  "Hie 
funding  estimate  outlined  above  may 
vary  and  is  subject  to  change. 

Authority 

Program  regulations  applicable  to  this 
Cooperative  Agreement  are  set  forth  in 
Section  20(a)(1)  and  Section  22(e)(7)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (PL  91-596),  and  Title  31  U.S.C. 
6301  and  6305. 

Eligibility  Requirements 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  other  public  and  private 
organizations,  including  State  and  local 
governments,  and  small,  minority  and/ 
or  woman-owned  heeiBesses  are  eligible 
for  this  cooperative  agreement.  For- 
profit  organizations  will  be  required  to 
submit  a  certification  as  to  their  status 
as  part  of  their  application. 

Applications 

1.  Copies— Place  of  Submission 

The  original  and  two  copies  of  the 
application  shotild  be  submitted  on 
Form  PUS  5161-1  (revised  3-79)  on  or 
before  January  24, 1988,  to:  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  Room  321,  255  East  Paces  Ferry 
Road,  Atlanta,  Georgia  30305. 

Application  forms  should  be  available 
in  your  business  office  or  from  the 
above  address. 

2.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

a.  Received  on  or  before  the  deadline 
date. 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly- 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly-dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarics  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

3.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  either  paragraph  1  or  2 


immediately  above  are  considered  late 
applications  and  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  tiw  applicant. 

4.  Reviews 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  are  not  subject  to  review 
under  regulations  (42  CFR  Part  122,  as 
amended,  and  part  123)  implementing 
the  National  Health  Planning  and 
Resources  Development  Act  of  1974. 

5.  Content  and  Evaluation  Criteria 

The  application  will  be  reviewed  in 
accordance  with  PHS  Grants 
Administration  Manual  Chapter  PHS  1- 
507,  Objective  Review  of  Grant 
Applications.  An  ad  hoc  committee  will 
be  convened  to  determine  the  merit  of 
appUcations.  The  information  provided 
should  be  consistent  with  the  following 
evaluation  criteria: 

a.  The  appUcant's  understanding  of 
the  need  or  problem  to  be  addressed 
and  the  purpose  of  this  cooperative 
agreement 

b.  The  applicant's  working 
relationships  with  practitioners  of 
occupational  safety  and  health 
(industrial  hygiene,  medicine,  nursing, 
safety,  and  health  promotion),  and 
public  health  in  Federal  State,  and  local 
governments;  schools  of  occupational 
safety  and  health;  schools  of  public 
health;  business  and  professional 
associations;  trade  unions;  voluntary 
organizations;  and  other  national  and 
international  organizations.  The 
following  documentation  is  required  of 
applicant: 

(1)  Previous  experience  in  dealing 
with  the  above  organizations  and 
groups. 

(2)  Professional  competence  in  the 
fields  of  public  health  and  occupational 
safety  and  health  especially  as  it  relates 
to  prevention. 

(3)  Communication  networks  in  the 
fields  of  pubUc  health  and  occupational 
safety  and  health. 

(4)  Previous  history  in  the  conduct  of 
national  conferences. 

(5)  Experience  in  pubUcations  and 
dissemination  of  products. 

c.  The  applicant's  plan  to  secure  the 
highest  qualified  individuals  to  serve  on 
conference  panels. 

d.  The  api^cant's  contribution  in 
terms  of  staff,  time,  other  financial 
resources,  and  ability  to  obtain  financial 
support  for  the  project  other  than  this 
cooperative  agreement. 

e.  The  ability  of  the  applicant  to 
provide  the  staff,  knowledge,  and  other 
resources  required  to  perform  the 
applicant's  responsibilities  in  this 


project,  and  the  approach  to  be  used  in 
carrying  out  those  responsibilities 
including  the  following: 

(1)  "The  specific  steps  to  h»  taken  in 
planning  and  implementing  this  project 
and  the  respective  responsibilities  of  the 
applicant,  CDC.  and  any  other  entities 
for  carrying  out  those  steps. 

(2)  A  proposed  schedule  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project 

(3)  The  qualifications  and  time 
allocations  of  the  professional  staff,  the 
support  staff,  and  the  facilities,  space, 
and  equipment  availabli  for 
performance  of  this  project 

(4)  The  proposed  plan  for 
administering  this  project,  and  the  name, 
qualifications,  and  time  allocations  of 
the  Project  Director. 

(5)  The  budget  which  should  include 
(a)  anticipated  costs  for  personnel, 
publications,  travel,  communications 
and  postage,  equipment  and  supplies, 
and  (b)  the  sources  of  funds  to  meet 
those  needs  (both  cooperative 
agreement  and  other  funds). 

Recipient  Financial  ParticipatioD 

The  recipients  under  this  program  will 
be  required  to  cost-share  this  project. 

Infoimation 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
fi-om  Leo  A.  Sanders.  Chief,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Room  321,  Centers  for 
Disease  Control.  255  East  Paces  Ferry 
Road.  Atlanta,  GA  30305,  Telephone: 
404/262-6575  or  FTS  236-6575. 

Technical  assistance  may  be  obtained 
fi-om  Roger  Turenne,  Chief,  Evaluation 
and  Control  Branch,  Office  of  Program 
Planning  and  Evaluation.  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE..  AUanta  Georgia 
30333.  Telephone:  404/329-3794  or  FTS 
236-3794. 

Dated:  November  19, 1985. 
L.  W.  Sparks, 

Executive  Officer.  National  Institute  for 

Occupational  Safety  and  Health. 

[PR  Doc.  85-28000  Filed  11-22-85;  8:45  am] 
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NIOSH  Board  of  ScienUfic  Counselors; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  armounces  the  following 
National  Institute  for  Occupational 
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Safety  and  Health  (NIOSH)  committee 
meeting: 

Name:  Board  of  Scientific  Counselors. 

Date:  December  10-11. 1965. 

Place:  Auditorium  B,  Centers  for  Disease 
Control.  1600  Clifton  Road.  NE.,  Atlanta, 
Georgia  30333. 

Time  and  Type  of  Meeting:  Closed  ftOO 
a.m.-10:30  a.m.,  December  10, 1985.  Open 
10:30  ajn.-4:30  p.m..  December  la  1985.  Open 
9:00  a.m.-12:30  p.m.,  December  11, 1985. 

Contact  Person:  Elliott  S.  Harris,  PhD., 
Executive  Secretary,  NIOSH  Board  of 
Scientific  Counselors,  NIOSH.  ODC,  Building 
1,  Room  3007, 1600  Clifton  Road.  NE..  Atlanta, 
Georgia  30333.  Phone:  (404)  329-3773. 

Purpose:  The  Board  is  charged  with 
advising  the  Director  of  the  National  Institute 
for  Occupational  Safety  and  Health  on  the 
scientific  quality  and  eHicacy  of  the 
Institute's  research  as  related  to  the 
Institute's  goals. 

Agenda:  Agenda  items  for  the  meeting  will 
include  announcements,  consideration  of 
minutes  of  the  previous  meeting,  report  of  the 
Subcommittee  on  Worlcer  Notification,  site 
visit  reports,  and  future  meeting  dates. 
Beginning  at  9:00  a  jn.  through  10:30  a.m.. 
December  la  site  visit  teams  will  discuss 
their  review  and  evaluation  of  NIOSH 
intramural  programs  and  projects  conducted 
by  NIOSH.  This  portion  of  the  meeting  will 
be  closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  section  552(c)(6), 
Title  5  U.S.  Code,  and  the  E>etermination  of 
the  Director,  Centers  for  Disease  Control, 
pursuant  to  Pub.  L  92-463. 

The  portion  of  the  meeting  so  indicated  is 
open  to  the  public  for  observation  and 
participation.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  the  contact 
person  listed  above  as  soon  as  possible 
before  the  meeting.  The  request  should  state 
the  amount  of  time  desired,  the  capacity  in 
which  the  person  wrill  appear,  and  a  brief 
outline  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Chairperson  and  as  time 
permits.  Anyone  wishing  to  have  a  question 
answered  during  the  meeting  by  a  scheduled 
speaker  should  submit  the  question  in 
writing,  along  with  his  or  her  name  and 
affiliation,  through  the  Executive  Secretary  to 
the  Chairperson.  At  the  discretion  of  the 
Chairperson,  and  as  time  permits, 
appropriate  questions  will  be  asked  of  the 
speakers. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

A  roster  of  members  and  other  relevant 
information  regarding  the  meeting  may  be 
obtained  from  the  contact  person  Usted 
above. 

Dated:  November  19, 1985. 
Elvin  Ifilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

(FR  Doc.  85-27999  Filed  ll-22-«5;  8:45  am] 
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DEPAFrFMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PubNc  Scoping  Announcement  and 
Intent  To  PrefNue  an  Environmental 
Aaaeeament,  Red  Lodge,  MT 

AOENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  Public  Scoping 
meeting  to  assist  in  preparing  an 
environmental  assessment  (EA)  for  a 
proposed  wildcat  oU  and  gas 
exploration  well  near  Red  Lodge  in 
Carbon  County.  Montana. 

•ummaiiy:  This  notice  describes  the 
action  to  be  analyzed  in  the  EA.  the  area 
that  would  most  likely  be  affected; 
preliminary  issues,  concerns  and 
opportunities;  the  scoping  process  to  be 
used;  and  the  locations  where  further 
information  may  be  obtained. 
DATS:  A  Scoping  Meeting  will  be  held  in 
Red  Lodge,  Montana  on  December  12. 
1985,  in  the  high  school  cafeteria  at  7 
p.m.  to  obtain  input  from  the  public  on 
issues  and  concerns  and  the  scope  of  the 
EA. 

FON  FURTHER  INFORMATION  CONTACT: 

Information  and  materials  providing  a 
description  of  the  project  are  available 
for  review  at  the  following  locations: 
Bureau  of  Land  Management,  Miles  City 

District  Office,  P.O.  Box  940, 

Garryowen  Road,  West  of  Miles  City, 

Miles  City,  Montana  59301 
Bureau  of  Land  Management,  Billings 

Resource  Area  Office,  810  Main 

Street,  Billings,  Montana  59105 
Beartooth  Ranger  District,  Custer 

National  Forest.  Route  2,  Box  3420, 

Red  Lodge,  Montana  59068 

Copies  of  the  Scoping  Information  can 
be  obtained  by  writing  to  the  following 
address:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Attn:  James 
Murkin,  AssL  District  Mgr.,  Div.  of 
Mineral  Resources,  P.O.  Box  940, 
(Gatryowen  Road),  Miles  City,  Montana 
59301-0940. 

Written  comments  should  be 
submitted  to  this  address.  In  order  to  be 
considered  in  determining  the  scope  of 
the  EA,  written  comments  must  be 
received  by  December  27, 1985. 

SUPMfMENTARY  INFORMATION:  AmocO 

Production  has  filed  an  Application  for 
Permit  to  Drill  (APD)  an  exploratory  oil 
and  gas  well.  The  BLM  has  determined 
that  an  EA  should  be  prepared  to 
address  the  environmental  impacts  of 
the  proposed  project  The  action  to  be 
analyzed  in  the  EA  consists  of 
construction  of  a  drilling  pad,  reserve 


pit.  and  related  facilities  to  support 
drilling  an  exploratory  oil  and  gas  well 

Geographic  Area 

The  proposed  oil  and  gas  exploration 
well  will  be  on  private  land  near 
Highway  212  approximately  5^  miles 
south  of  Red  Lodge,  Montana.  The  site  is 
adjacent  to  the  Custer  National  Forest 
and  Amoco  plans  to  drill  directionally 
onto  a  federal  lease  inside  the  forest 
boundtuy. 

Issues,  Concerns,  and  Opportunities 

A  public  information  meeting  was 
held  in  Red  Lodge  on  November  7. 1985. 
and  some  of  the  important  issues, 
concerns  and  opportunities  which  have 
been  identified  to  date  include: 

1.  Potential  effects  of  the  drilling 
activities  on  the  Silver  Run  elk  herd 
which  has  a  winter  range  in  the  area. 

2.  Safety  concerns  associated  with 
preventing  a  sour  gas  blowout  and 
adequacy  of  a  hydrogen  sulfide 
contingency  plan.  In  addition,  the  effects 
of  the  contingency  plan  on  the  local  area 
was  a  concern. 

3.  Potential  effects  of  transportation  of 
equipment  to  and  from  the  site. 

4.  Preservation  of  water  quality  in 
Rock  Creek.  There  is  a  concern  on  how 
the  drilling  operation  may  affect  the 
quantity  and  quality  of  Rock  Creek. 

5.  Potential  effects  of  drilling  on  noise 
levels. 

6.  Potential  effects  of  drilling  on 
recreational  activities.  If  drilling  is 
conducted  during  the  tourist  season,  will 
the  activities  affect  the  quality  of 
recreation  experience? 

7.  Potential  visual  impact  associated 
with  drilling  operations. 

The  public  is  encouraged  to  present 
their  ideas  at  the  scoping  meeting.  All 
issues,  concerns  and  opportunities  will 
be  considered  in  the  preparation  of  the 
EA. 

Ray  Brubaker, 

District  Manager, 

[FR  Doc.  85-28019  Filed  ll-22-«5;  8:45  am] 
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National  Parte  Service 

Cape  Cod  National  Seaehore  Advieory 
Commiaaion;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Conunittee 
Act  (Pub.  L.  92-463.  86  Stat  770  (5  U.S. 
C  App.  1  S  10),  that  a  meeting  of  the 
Cape  Cod  National  Seashore  Advisory 
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Commission  will  be  held  Friday, 
December  13. 1985. 

The  Commission  was  established 
pursuant  to  Pub.  L  91-383  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  general  policies  and  specific  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore. 

The  meeting  will  convene  at  Park 
Headquarters  at  1:30  p.m.  to  discuss: 

1.  Advisory  Commission  Renewal. 

2.  CMIV  Limited  Access  Pass. 

3.  Status  of  Province  Lands  Dune 
Cottages. 

The  meeting  is  open  to  the  public.  It  is 
expected  diat  15  persons  will  be  able  to 
attend  die  session  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  bom  Herbert 
Olsen,  Superintendent.  Cape  Cod 
National  Seashore.  So.  Wellfleet.  MA 
02663.  Telephone:  (617)  349-3785. 
Minutes  of  the  meeting  will  be  available 
for  public  information  and  copying  two 
weeks  after  the  meeting  at  the  office  of 
the  Superintendent.  Cape  Cod  National 
Seashore.  South  Wellfleet, 
Massachusetts. 

Dated:  November  15, 1985. 
HofTMft  OImo. 

Superintendent  Cape  Cod  National  Seashore. 
[FR  Doc.  85-28030  FUed  11-22-65;  a-45  amj 

■LUNa  CODE  4S1*-7«-H 


National  Capital  Memorial  Adviaory 
Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Advisory  Committee 
will  be  held  on  Thursday,  December  19, 
1985.  at  1:00  p.m.,  at  the  National  Capital 
Region  Headquarters,  1100  Ohio  Drive, 
S.W.,  Room  234,  Washington,  DC. 

The  Committee  was  established  for 
the  purpose  of  preparing  and 
recommending  to  the  Secretary  broad 
criteria,  guidelines  and  policies  for 
memorializing  persons  and  events  on 
Federal  lands  in  the  National  Capital 
Region  (as  defined  in  the  National 
Capital  Planning  Act  of  1952,  as 
amended),  through  the  media  of 
monuments,  memorials  and  statues.  It  is 
to  examine  each  memorial  proposal  for 
adequacy  and  appropriateness,  make 
recommendations  to  the  Secretary  with 
respect  to  site  location  on  Federal  land 
in  the  National  Capital  Region  and  to 


serve  as  an  infonaation  focal  point  for 
those  seeking  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Region. 

The  members  of  the  Committee  are  as 
follows: 
William  Penn  Mott  Chairman.  Director, 

National  Park  Service,  Washington. 

DC 
Glen  Urquhart,  Chairman,  National 

Capital  Planning  Commission. 

Washington.  DC; 
George  H.  White.  Architect  of  the 

Capital,  Washington,  DC; 
Honorable  Armistead  J.  Maupin,  Acting 

Chairman,  American  Battle 

Monuments  Commission.  Washington. 

DC; 
J.  Carter  Brown.  Chairman.  Commission 
•   of  Fine  Arts.  Washington.  DC; 
Marion  S.  Barry,  Jr.,  Mayor  of  the 

District  of  Columbia.  Washington.  DC; 
L  L  Mitchell.  Commissioner.  Public 

Buildings  Service.  Washington.  DC. 

The  purpose  of  the  meeting  will  be  to 
review  and  amend,  if  necessary,  its 
criteria  and  guidelines  concerning 
memorialization  to  historic  figures; 
foreign  donated  memorials;  provisions 
that  planning,  design,  and  construction 
costs  of  all  memorials  be  borne  entirely 
by  non-Federal  entities;  and  that  the 
cost  to  the  Federal  Government  for  the 
operation  and  maintenance  of 
monnments  or  memorials  be  partially 
offset  by  non-Federal  funds; 
commemorative  plaques;  recognition  of 
donors'  participation  and/or 
contributions  to  the  funding  of 
memorials;  and  any  old  or  new  business 
brought  before  the  Committee.  Also,  the 
Committee  will  review  a  proposal  to 
name  a  parte  in  the  District  of  Columbia 
in  honor  of  Julius  Hobson. 

Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  Mr. 
John  G.  Parsons,  Associate  Regional 
Director.  Land  Use  Coordination, 
National  Capital  Region,  at  202-426- 
7750.  Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  Office  of 
Land  Use  Coordination,  National 
Capital  Region,  Room  206, 1100  Ohio 
Drive,  SW.,  Washington.  DC,  20242. 

Dated:  November  18, 1985. 
Alliert  |.  Banjamiii. 

AcUng  Regional  Director,  National  Capital 
Region. 

[FR  Doc  85-28031  Filed  11-22-85;  &45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docicat  Na  AB-12  (Sub-«9X) 

Southern  PacHIc  Tranaportatlon  Co^ 
Abandonment  Exemption;  in 
Matagorda  County.  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  31.12-mile  line  of  railroad  between 
milepost  37.00  near  Bay  City  and 
milepost  68.12  near  Palacios.  in 
Matagorda  County,  TX. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
may  be  rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  wiD  be  effective 
December  25, 1985,  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  December  5, 1985. 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  filed  by 
December  6. 1985.  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  D.C  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gray  A. 
Laakso,  Room  846,  One  Market  Plaza. 
San  Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  November  13, 1965. 

By  the  Commission.  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 
(FR  Doc.  85-28037  Filed  11-12-85;  8:45  am] 
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OEMUmiENT  OF  JUSTICE 

Drug  Eiiforc«m«nt  Administration 
{Ooetattto.M-301 

CHfton  Orson  Timamis,  DJDSa  DsiAiI 
of, 


On  {i4y  30, 1984.  the  Deputy  A«tstant 
Administator.  Office  of  Diveniba 
Control  Onu^nforDoaeat 
AdmiDiBtratioa  (DEA).  issued  an  order 
to  show  cause  to  CUfton  Orson  Tlmaotts, 
D.D.S.  of  3701  East  End  Drive, 
Humboldt  Tennessee  38343 
(Respondent)  praposuig  to  deny  his 
application,  executed  on  August  17, 
1903,  for  icgistiatiuB  with  DBA  as  a 
practitiooer  under  21  U.S.C.  onff).  The 
statutory  predicate  for  die  proposed 
actioB  was  Respondenf  s  conviction  of 
three  ooonta  of  illegal  pFeectibiag  of 
controUMl  sabatanoee  in  violation  of 
TXLA.  SS-143S,  fiekxiy  ofiEenses  relating 
to  controlled  substances.  By  letter  dated 
August  9, 1984,  Respondent  requested  a 
hearing  on  the  issues  raised  by  the  order 
to  tbcnn  cause. 

A  hearing  In  diis  matter  was  held  in 
Nashville,  Tennessee  on  Mardi  20, 1985. 
Adn^rastrative  Law  fudge  Francis  L 
Young  presided.  Respondent  appeond 
pro  se.  On  August  29. 1985.  Judge  Young 
issued  his  opinion  and  recommended 
ruling,  findinps  of  fact,  condosions  of 
law.  ^d  decision  On  Septsnber  18. 
1985,  the  Government  filed  exoeptioas  to 
Judge  Young's  opinion,  and  on 
Septooiber  24,  IMS,  fudge  Yoraig 
trcomaitled  the  lecord  Of  these 
proceadBjigs,  inrhiding  the  Government's 
excsptiacia.  to  tke  AdmlnistFator.  The 
Administrator  luB  oonmdeved  this 
record  in  its  entiraty,  and  pursuant  to  21 
CFR  13MiB7.  hesetiy  issues  his  final 
order  in  this  matter  based  spon  findings 
of  fact  and  ooodoaions  of  law  as 
hereinafter  set  fordi. 

The  Administrative  Law  Judge  (ouad 
that,  between  December,  1979,  and 
January,  1981,  the  Respondent  wrote  a 
large  niunber  of  Demerol  prescaiptions 
for  Robert  Hardwick,  a  personal  biend 
of  Respondent  who  Respondent  knew 
was  addicted  to  Demerol.  Respondent 
wrote  dtese  Demerol  prescriptions  for 
Hardwick  in  the  names  of  persons 
supplied  by  Hardwick,  including  the 
names  of  Hardwick's  father  and  former 
patients  of  Dr.  Timanus.  Respondent 
admitted  diat  he  never  saw  die 
"patients"  for  %iffaom  he  wrote  the 
prescriptions,  but  only  wrote  them  at  the 
behest  of  Hardwick.  The  prescriptions 
were  all  intended  for  Haidwick  and  be 
received  all  of  1^  Demerol.  A  total  of  96 
presoiptions  written  t>y  Respondent  fm 
Hardwidi's  benefit  were  recovered  from 
various  pharmacies  in  ttie  tiaiabokit 


area*  Most  eC  tne  prescnptzons  were 
between  12  and  IS  tableta,  wi&  some  for 
larger  amoimts. 

Based  on  the  aforementioned 
incidents,  on  My  12,  "Ntl.  Respondent 
waa  convicted  after  a  plea  of  gmlty  by 
the  Law  Court  trfHmribaldt.  Tennessee 
of  vfolatian  of  TCA  S1-14S5.  Tbe 
chaigBS  of  wUch  Respondent  was 
oanvicted  ass  fidony  oSenaes.  T^erefoM. 
there  is  a  lawfol  baaia  far  denying 
Respondent'a  application  for 
registrstion.  21  US.C.  •14(a](4  Hie 
Administrator  adapts  the  fataguiug 
findings  of  fact  and  the  oonchnion  of 
law. 

The  Achniniwtrative  Law  Judge  foand 
that  the  overall  tenor  of  the  evideaoe  as 
a  whole  is  to  the  effect  that  Respondent 
wrote  these  prescriptions  primarily  out 
of  friendship.  There  u  no  evideooe  in  the 
record  that  Respondent  ever  wrote 
illegal  pneaci^tioHs  lor  anyone  other 
than  his  friend  Hardwick.  |ud0B  Young 
found  no  malice  in  wiml  Bespoodeat  did 
and  concluded  that  there  was  no 
evidence  of  a  "really  corrupt"  motive. 

Judge  Young  found  diat  Respondent's 
practice  in  the  small  town  of  Humboldt, 
Tennessee  dwin^d  away  as  a  result  of 
the  adverse  publicity  regarding  his 
arrest  and  conviction,  and  that 
RespondeM  is  in  need  of  a  DEA 
registration  in  order  to  eetshlish  a  new 
dental  practice  in  Memphis. 

Having  observed  the  Respondent  at 
the  hearing,  the  Adndaistrattsc  Law 
Judge  was  impressed  with  his  candor 
and  sincerity.  Judge  Yoang  oondaded 
that  while  there  is  a  legal  basis  for 
deiq^ing  Respondent's  apphcation,  it  is 
hi^dy  unlikely  dmt  Respondent  will 
again  vi<rfate  the  law  concerning 
oontroUed  snbstances.  The 
Administrative  Law  fodge,  therefore, 
recommended  that  Respondent  be 
granted  registration  in  Schedules  IH.  IV 
and  V  to  assist  Respondent  in  his  efiorts 
to  establish  a  new  practice. 

The  Adnnnistrator  does  not  accept  the 
recomsaendation  of  die  Adrainisfrative 
Law  Judge.  The  facts  outlined  in  the 
judge's  opinion  clearly  show  that  the 
Respondent  was  furnishing  his  friend 
Hardwick  with  prescriptions  for  the 
Schedule  II  narcotic  drug  Demend  for 
more  than  a  year.  He  wrote  these 
prescriptions  in  the  names  of  individuals 
furnished  by  Hardwick  knowing  diat 
Hardwick  was  a  Demerol  addict  The 
record  indicates  that  Hardwick.  wlio 
was  in  the  air  conditioning  business, 
installed  air  conditioning  units  in  Dr. 
Timanus'  office  and  home  and  worked 
on  the  units  when  necessary.  Hardwick 
was  paid  for  this  work  in  part  by  Dr. 
Timanus  through  the  famishing  of 
Demerol  prescriptions.  Such  activity, 
even  though  oonunitted  "without 


malice",  still  constitutes  illegal 
prescrihuig  of  controUed  substances  and 
clearly  iniScates  a  lack  of  responsibility 
in  the  handhng  Of  controlied  sidutances. 
Here,  the  pobfic  interest  is  best  served 
by  preventing  die  irresponsiUe 
prescribing  of  controlled  substances 
rather  dian  by  assisting  Dr.  Timanus  in 
establinnng  a  new  pracdce.  Tlie 
Aduiiuislra  tur,  therefore,  finds  that  the 
spphcation  for  registration  executed  by 
the  Respondent  Dr.  Timanus  should  be 
denied. 

Accordin^y,  die  Administrator  Of  the 
Drng  Enforcement  Administration, 
pursaant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  28  CFR  0.100(14, 
hereby  orders  dmt  the  apphcation  of 
Clifton  Orson  Thnanns,  DD.S.  executed 
on  August  17. 19BS.  and  any  other 
apphcations  for  registration  under  die 
ControBed  Substances  Act  be,  and  are 
hereby,  denied,  effective  December  28, 
IMS. 

Dated  November  Ifl,  1965. 
lohaCLawB. 
AdmiaiBtmtor. 
[FR  Ddc.  »~ma*  Med  tl-2»-a5:  Bits  mm] 


[DociialMa.tS-1S] 

I C.  MaraMon.  OO^  OMriil  Off 


On  January  22, 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforceoient 
Adnnnistration  (DEA)  issued  to  James  C 
Hamilton.  Oil  of  4443 1-55  North. 
Jackson,  Mississippi  39208  Respondent), 
an  order  to  show  cause  proposing  to 
deny  his  appSication  for  a  DEA 
Certificate  of  Re^stration.  executed  on 
April  17, 1983,  for  registration  as  a 
practitioner  under  21  U.S.C.  823{f).  The 
statutory  predicate  for  the  proposed 
action  is  diat  Dr.  Hamilton,  an 
optometrist  is  not  authorized  to  utilize 
controfled  substances  under  the  laws  of 
Mississippi,  the  State  in  which  he 
practices  his  profession.  Respondent 
requested  a  hearing  on  the  issues  raised 
by  the  order  to  show  cause. 
Administrative  Law  Judge  Francis  L. 
Young  held  a  prehearing  conference 
with  counsel  for  Respondent  and  for 
DEA,  where  it  was  agreed  that  an 
evidentiary  hearing  was  not  necessary 
as  there  were  no  factual  issues  to  be 
resolved.  Counsel  for  both  sides 
submitted  memoranda  on  the  l^gal 
issues. 

On  August  15, 1985.  Administrative 
Law  Judge  Frcmcis  L.  Young,  issued  his 
opinfon  and  recommended  findings  of 
fact  conclusions  of  law,  ruling  and 
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decision.  On  August  30, 1985.  the 
Respondent  filed  exceptions  to  Judge 
Young's  opinion.  On  September  17, 1985, 
the  Administrative  Law  Judge 
transmitted  the  record  of  these 
proceedings,  including  Respondent's 
exceptions  to  the  Administrator.  The 
Administrator  has  considered  this 
record  in  its  entirety  and,  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  in  this  matter,  based  upon  findings 
of  fact  and  conclusions  of  law  as 
hereinafter  set  forth. 

The  Administrative  Law  Judge  found 
that  Dr.  Hamilton  is  licensed  to  practice 
optometry  in  the  State  of  Mississippi. 
Respondent  seeks  to  use  medicinal 
cocaine  topically  in  attempting  to 
diagnose  certain  conditions  of  the 
human  eye.  Under  Mississippi  State 
Code  section  73-19-101,  "[N]o  person 
engaged  in  the  practice  of  optometry  in 
the  State  of  Mississippi  shall  use 
pharmaceutical  agents  in  the  practice  of 
optometry  unless  he  has  been  certified 
to  use  diagnostic  pharmaceutical  agents 
.  .  ."  To  become  certified  by  the  state, 
the  practitioner  must  pass  a  special 
examination.  Judge  Young  found  that 
there  was  no  showing  in  the  record  that 
Respondent  had  been  "certified"  by  the 
state  to  use  diagnostic  pharmaceutical 
agents.  It  is  clear  that,  in  the  absence  of 
certification,  it  cannot  be  said  that,  as  21 
IJ.S.C  823(f)  requires,  that  Respondent  is 
"authorized"  to  use  pharmaceutical 
agents. 

The  Administrative  Law  Judge  went 
further  to  address  the  remaining  issue 
raised  by  both  Respondent  and  DEA: 
"Assuming  Respondent  had  been 
certified  to  use  "diagnostic 
pharmaceutical  agents"  by  the  state, 
should  he  then  be  considered  by  DEA  to 
have  been  authorized  by  the  state  to 
utilize  continued  substances?"  The  state 
code  provides  that  a  registered 
optometrist  may  become  "certified",  and 
thus  "authorized."  to  use  "those 
pharmaceutical  agents  which,  when 
applied  topically  to  the  eye.  are  utililzed 
in  a  prescribed  manner."  The  Code 
further  provides  that  the 
"pharmaceutical  agents  so  authorized 
shall  be  limited  to  .  .  .  anesthetics, 
mydriaticss,  cycloplegics.  dyes  and 
over-the-counter  drugs."  The  Code 
provides  that  such  agents  shall  only  be 
utilized  in  practice  by  the  optometrist 
and  shaU  not  be  dispensed  to  any 
patient 

Upon  review  of  the  statutory 
language,  the  Administrative  Law  Judge 
concluded  that  the  language  of  the 
Mississippi  statute  is  ambiguous  and 
leaves  unanswered  the  question  of 
whether  the  legislature  intended  to 
authorize  the  use  of  such  controlled 


substances  as  may  be  included  within 
the  specific  types  of  "pharmaceutical 
agents."  However,  under  the  legal 
principle  of  comity,  the  Administrative 
Law  Judge  recognized  an  official 
interpretation  of  the  relevant  law  given 
by  the  Mississippi  Attorney  General, 
who  stated:  "After  careful  examination, 
we  are  of  the  opinon  that  the  legislature, 
by  such  authorization,  did  not  authorize 
the  use  of  controlled  substances." 

The  Administrator  adopts  the 
Administrative  Law  Judge's  findings  of 
fact  conclusions  of  law  and 
recommendations  in  their  entirety. 

Having  concluded  that  there  is  a 
lawful  basis  for  the  denial  of  the 
Respondent's  registration,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b),  hereby  orders  that 
the  application  for  a  DEA  Certificate  of 
Registration  executed  on  April  17, 1983, 
by  James  C.  Hamilton,  O.D.,  and  any 
other  applications  executed  by 
Respondent  which  may  exist  be,  and 
are  hereby  denied. 

Dated:  Noveml>er  19, 1985. 
John  C  Lawn, 
Admiiu'strator. 
[FR  Doc.  85-28025  Filed  11-22-85;  8:45  am] 

nfJJNQ  COOE  4410-0»-M 


Manufacturer  of  Controlled 
Subetancee;  Applied  Science 
l->boratoriee;  Application 

Pursuant  to'  {  13m.43(a)  of  Tide  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  17, 1985, 
Applied  Science  Laboratories,  Division 
of  Alltech  Associates  Inc.,  2701 
Carolean  Industrial  Drive,  P.O.  Box  440. 
State  College.  Pennsylvania  16801.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Oiug 


LyMrgic  acid  dMhylwiid*  (7315) . 
DiiydRVnofpNn*  (B14S).. 


CHw-lyMrgic  add  dWhy<iiiU»  (7307) 

CMyMcgic  add  MMhytirapylwnida  (7328). 
-1  HO.  (7387).. 


OfcUhmanwm  (PCE)  HO.  (745g)_ 


l-^tianyteyctohcytpyToidlna  HCL  (7461) 

TNophana  An*)g  o(  POP  (HO.  Hit)  (7469).. 
NomwpNna  HCL  (9360).. 


1-p>ianyteydo*WK»liiiaiii»  (7460) 

1-pip«ridiiMcyclotWm»»«caibcii*ila  (PCQ  (8803)  __ 
MorpNna  (9300) 


OKydrooodaina  (9120) 

PfiancydMna  HCL  (7472) 

Coditn»4i^iicu«*to  (908W . 

NacxMiliia  HCL  (9115) 

Eogonn*  rmtty  nttr  (918^. 
EogoninaHCL  (9189).. 


Ethytmorphm*  HCL  (9191) 

D«<1roprop<wyph»o»  (9318). 


Schad- 


Onig 


ft-MonoacatyhnopNna  (9316).. 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice. 
1405 1  Street  NW-..  Washingtoa  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  December  28. 1985. 

Dated:  November  18, 1985. 
Gene  R.  Haislip,  ^^ 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc  85-28028  Filed  11-22-85;  8:45  am] 

MUJNQ  COOC  4410-OS-M 


Manufacturer  of  Controlled 
Subetancee;  EU  uny  Induetriee,  Inc.; 
Application 

Pursuant  to  {  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR) 
this  is  notice  that  on  August  28. 1985,  Eli 
Lilly  Industries,  Inc..  Chemical  Plant 
Kilometer  146.7.  State  Road  2. 
Mayaquez,  Puerto  Rico  00708,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  n 
controlled  substance  bulk 
dextropropoxyphene  (non-dosage  forms) 
(9273). 

Any  other  such  applicant  and  any 
person  who  is  presenUy  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice, 
1405 1  Sb^et  N.W..  Washington.  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  December  26, 1065. 
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Dated:  November  18.  IMS. 
G«aal.ii^li^ 

Deputy  Amntaat  Administrator  Of^  of 
Dtvmuaa  Caatni.  Drug  Eafanxment 

Administration. 

[FR  Doa  efr-aaS7  Filed  U-Za-U;  *4S  m] 


ImportM-  of  Conto«H«d  \ 
PhHa<Mphta  SMd  C04  tkuffaHrttkm 

By  Notice  dated  September  24, 1985, 
and  published  in  the  Federal  Renter  on 
October  1, 1985,  (50  FR  40070). 
Philadelphia  Seed  Company,  Division  of 
Stanford  Seed  Company.  Mnddy  Creek 
Road,  Lancaster  Comity,  Denver, 
Pennsylvania  17517,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
Marihuana  (7360),  a  basic  class  of 
controlled  substtinoe  listed  in  Schedde 
I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordaaoe  with  Ti^  21,  Code  of 
Federal  Regokitions  1311.42,  die  above 
Pam  is  panted  regtstration  as  an 
importCT  of  the  basic  class  of  controfled 
substance  listed  above. 

Dated:  November  18. 1985. 
Gene  R.  HaisBp, 

Deputy  Assistant  Administfoior.  Office  of 
Diversion  Contml.  Drug  Enforcement 
A  dministrction. 

{FR  Doc.  85-nZ8028  Filed  11-22-85:  8:45  am] 

BILUNQ  COOC  4410-OV-M 


ManufadiirM-  of  ControHed 
SiAsImmjm,  Up)olin  Co:;  Application 

Pursuant  to  f  1301.43(a]  of  Tide  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  i«  notice  that  on  October  28, 1965. 
Upjohn  Company.  7171  Portage  Road. 
Kalamazoo,  Michigan  48G01,  made 
application  to  the  Drug  Eoforoement 
Administration  (DEIA)  for  registration  as 
a  bulk  manufacturer  of  tbe  basic  classes 
of  controUed  substances  listed  beloiv: 


Drug 


Wirmt  (7396).. 


Any  other  such  applicant  and  any 
person  who  is  preseiitly  registered  with 
DEA  to  manufactore  such  substances, 
may  &ie  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereoa  in  aooordanoe  with  21 
CFR  1301.54  and  in  the  fonn  prescribed 
by  21  CFR  13ia47, 


Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assiatant  Administrator. 
Dnig  Enforcement  Adndnistration, 
United  States  Department  of  Justice, 
1405 1  Street  NW.,  WaddiQtan,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  dian  December  28, 1985. 

Dated:  November  18, 1885. 
G«MR.HaMip, 

Deputy  Assistant  Adaunistratar.  Office  of 
Diveesion  Coatrol,  DmgEnforcemeat 
AdmiiuUmtioiL 

[FR  Doc.  65-^28029  Pikd  11-22-8SC  8:45  am] 

BtUJMQ  COaC  44; 


NUCLfAR  RE<»ILATORY 
COMMISSION 

[Docket  No*.  50-317  and  50-318] 

Baltimora  Gas  and  Etectrtc  Co;  Nollca 
of  Conaidaration  of  laauanoa  of 
Amandmonla  to  FadHty  Opoi  aUi  ly 
Ucanaaa  and  Proposad  No  Significant 
Hazai'da  Conaidaration  Oatai  iiilnation 
and  Opportunity  for  Hoaiing 

The  U.S.  Nudear  Regnialorjr 
Commission  (the  Commissioa)  is 
considering  issuance  of  amendments  to 
Facility  Operatiag  License  No*.  Dm-53 
and  DFR-68  issaed  to  Baltimore  Gas  and 
Electric  Company  (the  licensee),  for 
operation  of  the  Calvert  ClifliB  hJuclear 
Power  Flaat.  Uait  Noa.  1  and  2  located 
in  Calvert  Comity.  Maryland. 

The  amendments  proposed  by  the 
licensee  would  change  die  Technical 
Spedfications  (TS)  as  follows:  (1)  TS 
6.2.1  and  &2.2.  'Xlrganixatioa''.  would  be 
changed  via  TS  FigBves  8.2-1  and  6.2-2 
to  reflect  an  extensive  corporate 
reorganization:  (2)  the  titi^  of  a  number 
of  iwSvidBals,  as  reflected  m  TS  Section 
6i).  "Adrainistratrve  Conbtils",  would  be 
changed  as  a  result  of  the 
reorganization;  and  (3)  TS  8.5.1,  "Plant 
Operations  and  Safety  Review 
Committee  (POSRC)",  would  be  changed 
to  reflect  the  elimination  of  one  member 
from  the  POSRC.  These  changes  to  the 
TS  wCTe  proposed  by  die  licensee  in  an 
apphcation  dated  November  1, 1985. 

Before  issuance  of  die  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  die  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideradon.  Under  the  Commissian's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facilily  in 
accordance  with  the  proposed 


amendments  would  not  (1]  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previonsly 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  faom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  reorganizatioa 
represents  a  significant  change  in  the 
off-site  and  cm-site  organizatkmal 
structure  as  reflected  in  TS  6.2.1  and 
6.2.2.  respectively.  The  Vice  President- 
Supply  and  Vice  Resident— En^neering 
and  Construction  positions  would  be 
eliminated.  A  new  position  of  Vice 
President — Nuclear  Energy  wocld  be 
created  which  would  encompass  the 
present  responsibilities  of  die  above  two 
eliminated  positions  with  respect  to 
BG&E's  nuclear  program.  Reporting  to 
the  Vice  President— Nuclear  Energy 
would  be  four  managers:  Manager — 
Nuclear  Operations  (The  Manager — 
Nuclear  Operations  would  assume  the 
current  responsibilities  of  the  Plant 
Superintendent  with  respect  to  niml^t^r 
safety):  Manager-Nuclear  EagLoeering 
Services  (The  Manager — ^Nuclear 
Engineering  Services  would  be 
establidied  to  coas£didate  all  of  the 
pjigineering  si^port  staff  into  a  single 
department):  Manager — Quality 
Assurance  and  Staff  Services  (The 
Manager — Quality  Assurance  and  Staff 
Services  would  aaaame  the 
responsibilities  of  the  present 
Manager — Quality  Assurance  widi 
exertion  of  the  Quality  Control 
function);  and  Manager— Nuciear 
Maintenance  (The  Manager— Nudear 
Maintenance  would  be  responsible  for 
the  electrical  instiument  contrui,  and 
mechanical  maintprmTny/mmjift^j^ition 
crafts  and  tedmicians  and  dieir 
associated  quality  control  inspectors.) 

The  proposed  reorganization  would  be 
expected  to  improve  management  at 
Calvert  Cliffs  by  allowaig  key  functions 
to  report  to  a  sin^^  BGfltE  Vice 
President  vddle  maintaining 
independent  oversigjit.  Since  an 
equivalent  or  improved  level  of 
management  would  be  maintained  at 
Calvert  CfifEs,  no  degradation  in  the 
maintenance  or  testing  of  safety-related 
equipment  or  structures  would  occur; 
thus,  die  proposed  reorganization  would 
not  involve  a  significant  increase  in  the 
probability  or  conseqnences  of 
accidents  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  type 
of  accident  Since  no  changes  in  plant    . 
design  or  operation  are  involved,  no 
reduction  in  safety  maigins  would  occur. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
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to  TS  6.2.1  and  6.2.2  involve  no 
significant  hazards  considerations. 

Consistent  with  the  proposed  changes 
to  TS  6.2.1  and  6.2.2,  the  licensee  has 
proposed  a  number  of  changes  to  TS 
Section  6.0  to  reflect  changes  in  job 
titles.  In  all  cases,  the  job  function 
remains  the  same  and  only  the  title 
would  change. 

On  April  6, 1983.  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
14870]  concerning  examples  of 
amendments  that  are  not  likely  to     • 
involve  significant  hazards 
considerations.  One  such  example  (i) 
involves  "A  purely  administrative 
change  to  technical  specifications:  For 
example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature."  "The 
proposed  changes  to  Section  6.0  are 
administrative  in  nature  in  light  of  the 
proposed  determinations  concerning  TS 
6.2.1  and  6.2.2.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  Section  6.0, 
which  would  change  position  titles 
consistent  with  proposed  changes  to  TS 
6.2.1  and  6.2.2,  involve  no  significant 
hazards  considerations. 

Finally,  the  licensee  has  proposed  to 
eliminate  one  member  from  the  POSRC 
as  specified  in  TS  6.5.1.  This  committee 
provides  a  substantial  degree  of 
oversight  concerning  safety-related 
activities  related  to  plant  operation;  TS 
6.5.1.6  enumerates  these  responsibilities. 
At  the  present  time,  TS  6.5.1.2  requires 
that  the  POSRC  be  composed  of  eight 
members  and  a  chairman.  The  licensee 
has  proposed  that  the  POSRC  be 
composed  of  seven  members  and  a 
chairman. 

The  proposed  elimination  of  a  POSRC 
member  does  not  eliminate  any 
technical  discipline  necessary  to  carry 
out  the  function  of  the  POSRC  or  in  any 
other  way  hamper  the  function  of  the 
POSRC.  Since  the  POSRC  will  continue 
to  maintain  adequate  oversight 
concerning  activities  that  affect  safety- 
related  equipment  or  structures,  change 
in  POSRC  membership  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of 
accidents  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  type 
of  accident  Finally,  since  no  changes  in 
plant  design  or  operation  are  involved, 
no  reduction  in  safety  margins  would 
occur.  Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  to  TS  6.5.1.2.  which  eliminates 
one  member  bom  the  POSRC,  involves 
no  significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 


within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing.  Comments  should  be  addressed 
to  the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regiilatory 
Commission,  Washington,  DC  20555. 
By  December  26, 1985,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  wiU  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 


shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  oententionB  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  failslo  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  involve  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Conunission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects  . 
that  the  need  to  take  this  action  will 
occur  very  infiequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washingtoa  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
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Document  Room.  1717  H  Street  NW^ 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-«700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Edward ).  Butcher 
(petitioner's  name  and  telephone 
number),  (date  petition  was  mailed), 
(plant  name),  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  James  A.  Biddison.  Jr.,  General 
Counsel.  G  and  E  Building,  Charles 
Center.  Baltimore,  Maryland  21203, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that " 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  1, 1985 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW..  Washington, 
DC,  and  at  the  Calvert  County  Library, 
Prince  Frederick,  Maryland. 

Dated  at  Bethesda,  Maryland,  tliis  18th  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 
Edward  |.  Butcher, 

Acting  Chief,  Operating  Reactors  Branch  No. 
3,  Division  of  Licensing. 
[FR  Doc.  85-28092  FUed  11-22-85:  8:45  am] 
WLUNQ  COOC  7SM>-01-M 


[Dock*!  No.  50-414A] 

Duke  Power  Co.,  North  Carolina 
Munidpai  Power  Agency  1,  and 
Piedmont  Power  Agency;  Finding  of 
No  Significant  Antitrust  Cttanges  and 
Time  for  FNing  Requests  for 
Reevaluatlon 

The  Director  of  Nuclear  Reactor 
Regulation  has  made  an  initial  finding  in 
accordance  with  section  105c(2)  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
that  no  significant  (antitrust)  changes  in 
the  licensee's  activities  or  proposed 
activities  have  occurred  subsequent  to 


the  previous  construction  permit  review 
of  Unit  2  of  the  Catawba  Nuclear  Power 
Station  by  the  Attorney  General  and  the 
Commission.  The  finding  is  as  follows: 

Section  105c(2)  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  provides  for  an  antitrust 
review  of  an  application  for  an  operating 
license  if  the  Commission  determines  that 
significant  changes  in  the  licensee's  activities 
or  proposed  activities  have  occurred 
subsequent  to  the  previous  construction 
permit  review.  The  Commission  has 
delegated  the  authority  to  make  the 
"significant  change"  determination  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  Based  upon  an  exaonination  of 
the  events  since  issuance  of  the  Catawl>a  2 
construction  permit  to  the  Duke  Power 
Company,  et  al.,  the  staffs  of  the  Antitrust 
and  Economic  Analysis  Section  of  the  Site 
Analysis  Branch,  Office  of  Nuclear  Reactor 
Regulation  and  the  Antitrust  Section  of  the 
Office  of  the  Executive  Legal  Director, 
hereafter  referred  to  as  "staff",  have  jointly 
concluded,  after  consultation  with  the 
Department  of  Justice,  that  the  changes  that 
have  occurred  since  the  antitrust  construction 
permit  review  are  not  of  the  nature  to  require 
a  second  antitrust  review  at  the  operating 
hcense  stage  of  the  application. 

In  reaching  this  conclusion,  the  staff 
considered  the  structure  of  the  electric  utiUty 
industry  in  the  Piedmont  Carolinas,  the 
events  relevant  to  the  Catawba  2 
construction  permit  reviews  and  the  events 
that  have  occurred  subsequent  to  the 
construction  permit  reviews. 

The  conclusion  of  the  staff's  analysis  is  as 
follows: 

"During  the  constnicttixirpenBit  antitrust 
reviews  of  Duke  Power  Company's  (Duke's) 
nuclear  plant  applications,  the  Attorney 
General  and  the  petitioners  for  antitrust 
hearings  were  primarily  concerned  with 
Duke's  dominance  in  the  relevant  market 
The  thrust  of  the  review  centered  upon  any 
increase  in  that  dominance  that  would  occur 
by  the  addition  of  the  Oconee,  McGuire  and 
Catawba  nuclear  units  to  Duke's  integrated 
electrical  system,  and  Duke's  refusal  to  allow 
smaller  electrical  systems  in  the  area  where 
Duke  serves  to  share  in  the  ownership  of  the 
nuclear  units  or  to  interconnect  with  Duke 
and  coordinate  power  supply  services. 
Following  negotiations,  Duke  agreed  to  set  of 
antitrust  commitments  which  were  to  be 
attached  as  antitrust  license  conditions  to  its 
nuclear  plant  construction  permits  and 
operating  licenses.  These  license  conditions 
required  Duke  to  interconnect  and  provide 
power  supply  services  to  smaller  electric 
utilities  in  the  area  where  it  serves,  including 
notification  of  plans  to  construct  future 
nuclear  units,  but  did  not  specifically  require 
Duke  to  provide  ownership  access  to  the 
Oconee,  McGuire  or  Catawba  nuclear  units. 

"Subsequently,  Duke  entered  into 
agreements  with  municipal  and  cooperative 
power  agencies  in  both  North  Carolina  and 
South  Carolina,  providing  these  agencies  with 
ownership  interests  in  Catawba  Unit  1  and  2, 
and  with  ancillary  services  to  make  this 
ownership  economical.  Specifically,  the 
North  Carolina  Electric  Membership 
Corporation  and  the  Saluda  River 


Cooperative,  Inc.  have  been  provided  an 
ownership  interest  in  Catawl>a  1.  Similarly, 
the  North  Carolina  Municipal  Power  Agency 

1  and  the  Piedmont  Municipal  Power  Agency 
have  been  provided  an  ownership  in'erest  In 
Catawba  2.  The  ownership  agreements  have 
l>een  supplemented  by  interconnection 
agreements  which  provide  (1)  interim  power 
supply  from  Duke's  other  nuclear  units  prior 
to  commercial  operation  of  the  Catawba  units 
(2)  emergency  backup  power  among  the 
nuclear  units  whereby  each  nuclear  unit  is 
supported  by  others,  (3)  a  buy-back 
arrangement  by  Duke  to  allow  the  municipals 
and  cooperatives  to  gradually  increase  their 
capacity  allotments.  (4)  transmission 
services,  and  (5)  supplemental  purchases  and 
sales  by  Duke  to  permit  the  municipals  and 
cooperatives  to  match  their  energy 
requirements  from  hour  to  hour. 

"The  NRC  staff  believes  that  the  above 
changes  are  consistent  with  the  commitments 
made  by  Duke  during  the  construction  permit 
antitrust  negotiations  and  are  consistent  with 
the  Department  of  Justice  and  Nuclear 
Regulatory  Commission  desires  to  enhance 
the  competitive  process  in  bulk  power  supply 
markets.  StafTs  investigations  and  analysis 
have  disclosed  no  anticompetitive  connection 
between  the  activities  of  the  applicants  and 
the  changes  that  have  occurred  since  the 
construction  permit  application  reviews  for 
Catawba  2.  The  changes  that  have  occurred 
in  rate  schedules,  inquiries  regarding  power 
purchases  and  sales,  and  changes  in 
membership  and  nuclear  plant  ownershp 
shares  of  the  municipal  and  cooperative 
organizations  have  had  negligible  competitive 
impact  upon  the  bulk  power  supply  in  the 
Piedmont  Carolinas.  Accordingly,  the  NRC 
staff  is  not  recommending  a  "significant 
change"  finding  with  respect  to  the  CatawlM 

2  operating  license  application." 
Based  on  the  staffs  analysis,  it  is  my 

finding  that  a  formal  operating  license 
antitrust  review  of  the  Catawba  Nuclear 
Power  Station,  Unit  2  is  not  required. 

Signed  on  November  19, 1985  by 
Harold  R.  Denton,  Director  of  Office  of 
Nuclear  Reactor  Regulation. 

Any  person  whose  Interest  may  be 
affected  by  this  finding  may  file  with  full 
particulars  a  request  for  reevaluation 
with  the  Director  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555  for 
30  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  Requests 
for  a  reevaluation  of  the  no  significant 
change  determination  shall  be  accepted 
after  the  date  when  the  Directors' 
finding  becomes  final  but  before  the 
issuance  of  the  OL  only  if  they  contain 
new  information,  such  as  information 
about  facts  or  events  of  antitrust 
significance  that  have  occurred  since 
that  date,  or  information  that  could  not 
reasonably  have  been  subittted  prior  to 
that  date. 
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For  the  Nuclear  Regulatory  Commission. 
DoiMld  P.  ClMiy, 

Acting  Chief.  Site  Analysis  Branch.  Division 
of  Engineering,  Office  of  NucJear  Reactor 
Regulation. 

(FR  Doc.  85-28080  Filed  11-22-85:  8:45  am] 


[DodMt  No.  40-t027] 

Finding  of  No  Significant  impact 
Amendment  of  Source  Materials 
License  No.  SUB-1010  Sequoyah  Fuels 
Corp.;  Gore,  OK 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  amendment  of  Source 
Materials  License  No.  SUB-1010  to 
permit  the  construction  and  operation  of 
a  facility  to  convert  depleted  uranium 
hexafluoride  (UF«)  to  depleted  uranium 
tetrafluoride  (UF4)  at  the  Sequoyah 
Fuels  Corporation  (SFC)  site  at  Gore. 
Oklahoma. 

Summary  of  Environmental  Assessment 

Identification  of  the  Proposed  Action: 
The  proposed  action  would  allow  SFC  to 
construct  and  operate  a  facility  to 
produce  depleted  UF4  at  the  plant  site  in 
Gore,  Oklahoma.  The  facility  will  utilize 
a  dry  process  to  convert  depleted  UFe  to 
UF4. 

The  Need  for  the  Proposed  Action: 
The  Department  of  Defense  [IX)D) 
requires  depleted  uranium  metal  for  the 
manufacturing  of  penetrator  missiles. 
The  UF4  needed  for  the  production  of 
the  metal  is  currently  obtained  from  the 
Department  of  Energy  (DOE).  However, 
the  government  stockpile  of  depleted 
UF4  is  being  exhausted  The  DOD  has 
determined  that  the  depleted  UF4 
required  to  support  the  program  should 
be  supplied  by  private  industry. 
Currently  there  are  no  private  suppliers 
of  UF4  in  the  United  States.  In  addition 
to  the  SFC  proposal,  a  facility  is 
presently  under  construction  in  South 
Carolina  that  will  be  capable  of 
supplying  approximately  30  percent  of 
the  demand. 

Environmental  Impacts  of  the 
Proposed  Action:  An  Environmental 
Assessment  (NUREG-1157)  related  to 
the  operation  of  SFC's  UFe  production 
facility  was  issued  in  1985  with  a 
Finding  of  No  Significant  Impact.  The 
proposed  UFs  to  UF4  facility  will  be  a 
small  part  of  the  overall  Sequoyah 
operation.  The  construction  will  involve 
no  new  commitment  of  land  resources. 
The  operation  of  the  UFe  to  UF4  facility 
will  result  in  effluent  releases  that  are  a 
small  fraction  of  the  effluents  released 
from  the  existing  operation. 

The  cimiulative  radiological  impacts 
of  the  SFC  facility  were  assessed  by 


estimating  the  maximum  dose  to  the 
individual  living  at  the  nearest  residence 
and  to  the  local  population  living  within 
an  80  km  (50  mile)  radius  of  the  plant 
site.  Based  on  the  past  monitoring  data 
and  a  conservative  estimate  of  the  UFe 
to  UF4  facility  releases,  the  NRC  staff 
has  calculated  the  ciunulative  50  year 
dose  commitments  to  the  maximally 
exposed  individual  living  at  the  nearest 
residence  (730  meter  NNE  of  the  plant 
site);  the  committed  doses  are  whole 
body  1.0  mrem,  bone  6.6  mrem,  and  lung 
16.5  mrem.  The  cumulative  doses  are 
below  the  25  mrem  limits  set  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  the  uranium  fuel  cycle  facilities  (40 
CFR  Part  190).  The  collective  whole- 
body  dose  for  the  population  within  an 
80  km  (50  mile)  radius  of  the  plant  is  2.6 
man-rem  which  is  only  about  0.006 
percent  of  the  population  dose  of  4.6  x 
10*  man-rem  resulting  from  the  natural 
background  radiation  dose  in  the  area. 
For  non-radiological  air  effluents,  the 
plant  is  in  compliance  with  the  permit 
requirements  issued  by  the  State  of 
Oklahoma.  The  estimated  increase  in 
gaseous  effluents  from  the  proposed  UF4 
facility  are  not  expected  to  change  the 
existing  air  quality.  For  non-radiological 
Uquid  effluents  discharged  to  surface 
water,  SFC  is  subject  to  the  NaUonal 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  issued  by  the  EPA. 
Compliance  history  for  past  years 
indicated  (lut  SfCis  generally  in 
comliance  with  the  NPDES  permit 
except  fw  •  few  occasional  short-term 
violations.  Therefore,  the  staff  concludes 
that  there  will  be  no  significant  impacts 
associated  with  the  proposed  actions. 

Alternatives  to  tfie  Proposed  Action 

One  of  the  available  alternatives  is  to 
use  wet  chemical  processes  as  opposed 
to  the  dry  process.  The  wet  processes 
either  produce  a  hazardous  organic 
solution  that  requires  special  disposal 
methods  or  a  large  volume  of  liquid 
effluent  in  addition  to  the  gaseous 
effluent.  It  is  the  staffs  considered 
opinion  that  the  adverse  environmental 
impact  is  greater  for  the  wet  processes 
than  for  the  proposed  dry  process. 

Another  alternative  would  be  to  deny 
the  requested  amendment.  Denial  of  the 
application  will  only  result  in  the 
operation  being  performed  elsewhere, 
thus  transferring  the  environmental 
impact  to  another  site.  Although  denial 
is  an  alternative  available  to  the 
Commission,  it  would  be  considered 
only  if  significant  issues  of  public  health 
and  safety  could  not  be  resolved  to  the 
satisfaction  of  regulatory  authorities 
involved. 

Agencies  and  Persons  Consulted:  On 
June  3-4, 1985.  the  NRC  staff  met  with 


representatives  of  the  DOE  facility  in 
Paducah,  Kentucky,  where  a  similar 
facility  was  operated  at  one  time.  The 
staff  also  spoke  to  a  representative  of 
the  Oklahoma  Department  of  Health. 

Finding  of  No  Significant  Impact- 
Based  upon  the  Envirormiental 
Assessment  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  emoronment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment  The  Environmental 
Assessment  for  the  proposed  action,  on 
which  this  Finding  of  No  Significant 
Impact  is  based,  relied  on  the  following 
documents:  (1)  Kerr-McGee  Nuclear 
Corporation,  Sequoyah  Facility  license 
amendment  application,  License  SUB- 
1010,  Docket  No.  40-8027,  January  24. 
1985;  (2)  Kerr-McGee  Nuclear  Operation 
Responses  to  U.S.  Nuclear  Regulatory 
Commission  information  requests,  June 
21, 1985;  (3)  Kerr-McGee  Nuclear 
Corporation,  Sequoyah  Facility 
Supplemental  Information  dated  April 
22,  and  July  5, 1985;  and  (4)  U.S.  Nuclear 
Regulatory  Commission.  Environmental 
Assessment  for  the  Renewal  of  Source 
Materials  License  SUB-1010.  Sequoyah 
Fuels  Corporation,  Docket  No.  40-8027, 
August  1985. 

The  Enviroimienlal  Assessment  for  . 
the  amendment  and  the  above 
documents  related  to  this  proposed 
action  are  available  for  public 
inspection  and  for  copying  for  a  fee  at 
the  NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC  and  at  the 
Local  Public  Document  Room  at  the 
Sallisaw  City  Library,  111  North  Ehn, 
SaUisaw,  Oklahoma.  Copies  of  the 
Environmental  Assessment  may  be 
obtained  by  calling  (301)  427-4510  or  by 
writing  to  the  Uranium  Fuel  Licensing 
Branch,  Division  of  Fuel  Cycle  and 
Material  Safety,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555. 

Dated  at  Silver  Spring,  Maryland  this  19th 
day  of  November  1985. 
For  the  Nuclear  Regulatory  Commission. 
W.T.  Crow, 

Acting  Chief  Uranium  Fule  Licensing 
Branch.  Division  of  Fuel  Cycle  and  Material 
Safely  IVUfSS. 
(FR  Doc.  85-28091  Filed  11-22-85;  8:45  am] 

aiLUNO  CODE  7StO-01-M 

Advisory  Committee  on  Reactor 
Safeguards  Nuclear  Regulatory 
Commission;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b,  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
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Safeguards  will  hold  a  meeting  on 
December  5-7, 1965,  in  room  1048, 1717 
H  Street,  NW,  Washington,  DC.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  September  24, 1885. 

The  agenda  for  ths  subject  meeting 
will  be  as  follows: 

Thursday,  December  5, 1085 

8:30  A.M.-a:45  AM.:  Report  ofACRS 
Chairman  (Open) — The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Conunittee. 

8:43  AM.-10M  AM.:  Requalification 
of  Reactor  Operators  (Open) — ^Discuss 
proposed  ACRS  comments  regarding  the 
adequacy  of  the  NRC  reactor 
requalification  program.  Representatives 
of  the  NRC  Staff  will  participate,  as 
appropriate. 

10:i5  A.M.-12:15  PM.:  Generl  Electric 
Standard  Safety  Analysis  Report 
(GESSAR II)  (Open/Closed)— Discuss 
proposed  ACRS  reports  regarding  the 
request  for  an  FDA  for  this  type  facility. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  facility 
and  detailed  arrangements  regarding 
security  provisions  for  this  type  faciility. 

1:15  PM.-3:15  PM.:  Prioritization  of 
New  Generic  Issues  (Open) — Discuss 
propoeed  ACRS  comments  regarding  the 
priorities  proposed  by  the  NRC  Staff  for 
resolution  of  new  unresolved  generic 
issues.  Members  of  the  NRC  Staff  will 
participate,  as  appropriate. 

3:30  PM.-4:00  PM.:  Future  ACRS 
Activities  (Open) — Discuss  anticipated 
activities  of  ACRS  subcommittees  and 
proposed  items  for  consideration  by  the 
full  Conunittee. 

4.i)0  P.M.-  5:30  P.M.:  State  of  Nuclear 
Reactor  Safety  (Open)— The  members  of 
the  Committee  will  hear  and  discuss  the 
report  of  its  subcommittee  on  the  state 
of  nuclear  power  plant  safety  and  will 
consider  proposed  ACRS  comments 
regarding  this  matter. 

Friday,  December  6. 1985 

a-OO  A.M.-8:30  A.M.:  ACRS  Annual 
Report  on  the  NRC  Proposed  Safety 
Research  Program  and  Budget  for  FY 
1987  (Open) — ^The  members  will  discuss 
the  scope  and  format  for  this  report 

8:30  AM.-9:30  A.M.:  NRR  Activities 
(Open) — ^The  members  will  hear  and 
discuss  a  briefing  by  the  Director,  Office 
of  Nuclear  Reactor  Regulation  regarding 
recent  activities  of  NRR. 

(Note:  This  session  may  be  replaced 
with  a  briefing  regarding  the  status  of 
the  Davis-Besse  Nuclear  Power  Station.) 

9:45  A.M.-11:30  A.M.:  Operator 
Licensing  Requirements  (Open) — ^The 
members  will  hear  and  discuss  the 
report  of  its  subcommittee  and 
representatives  of  the  NRC  Staff 


regarding  proposed  revisions  of  10  CFR 
Part  55,  Operators'  Licenses. 

11:30  A.M.-12:30  PM.:  TV  A 
Reorganization  (Open)— The  members 
will  hear  a  briefing  regarding  the  status 
of  a  proposed  reorganization  of  TVA 
Nuclear  activities. 

1:30  P.M.-2:1S  PM.:  TVA 
Reorganization  (Open) — Discuss 
proposed  ACRS  activities/comments 
regarding  this  matter. 

Z15  P.M.-3:30  P.M.:  General  Electric 
Standard  Safety  Analysis  Report 
(GESSAR  II)  (Open/Closed) 

The  members  will  continue  discussion 
of  proposed  ACRs  reports  regarding  the 
request  for  an  FDA  for  this  type  nuclear 
facility. 

Portions  of  this  session  will  be  closed 
to  discuss  Proprietary  Information 
applicable  to  this  facility  design  and 
detailed  arrangements  for  security 
provisions  of  this  type  of  nuclear  plant 

3:45  P.M.—4:15  P.M.:  Decay  Heat 
Removal  (Open)— The  members  will 
hear  and  discuss  a  status  report 
regarding  the  NRR  resolution  effort  for 
USI  A-^S.  Shutdown  Decay  Heat 
Removal  Requirements. 

4:15  P.M.—6:30  P.M.:  Millstone 
Nuclear  Power  Station,  Unit  1  (Open/ 
Closed) — The  members  will  consider  the 
request  of  the  licensee  for  a  full  term 
operating  license  for  this  facility. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  faciUty 
and  detailed  security  arrangements  for 
this  facility. 

Saturday,  December  7. 1985 

8:30  A.M.—8:45  A.M.:  Election  of 
ACRS  Officers  (Closed)— The  members 
will  discuss  the  qualifications  and 
commitments  of  candidates  proposed  as 
ACRS  Officers  during  CY  1988. 

This  portion  of  the  meeting  will  be 
closed  to  discuss  information  the  release 
of  which  would  represent  an 
unwarranted  invasion  of  personal 
privacy. 

8-45  A.M.— 12:30  P.M.  and  1:30  P.M.— 
2:30  PM.:  ACRS  Reports  to  NRC  (Open/ 
Closed) — ^The  members  will  discuss 
proposed  ACRS  reports  to  the  NRC 
regarding  items  considered  during  this 
meeting  as  well  as  topics  considered  but 
not  completed  during  the  307th  ACRS 
meeting  which  was  held  on  November 
7-9, 1985.  This  includes  ACRS  comments 
regarding  restart  of  the  Palo  Verde 
Nuclear  Generating  Station,  Units  1, 2, 
and  3,  reactor  operations,  the  technical 
basis  for  estimating  source  terms  and 
the  definition  of  high-level  waste. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed  and  detailed  security 


arrangements  for  the  facilities  being 
considered. 

2:30  PM.—3:30  PM.:  ACRS 
Subcommittee  Activities  (Open) — 
Chairman  and  members  of  designated 
ACRS  subcommittees  will  report  on  the 
status  of  related  activities  including  the 
NRC  radwaste  program  and  radwaste 
management  water  chemistry  control  in 
boiling  water  reactors,  and  long-range 
NRC  planning. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1985  (50  FR 191).  In 
accordance  writh  these  procediu«s,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  m^y  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regfirding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director, 
R.F.  Fraley,  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
Proprietary  Information  [5  U.S.C. 
552b(c)(4)],  detailed  security  information 
[5  U.S.C.  552b(c)(3)],  and  information  the 
release  of  which  would  represent  an 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c)(6)]. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opporttmity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  8:15  A.M.  and  5:00  PAl 
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Dated  November  20. 1965. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  85-28087  Filed  11-22-85;  &45  em] 


Advisory  CommittM  on  Rsactor 
Sataguante;  JoM  SubconunittMs  on 
Sataty  Philosophy,  Technology,  and 
Crttaria  and  RatabMty  and 
Probabilistic  Assessment;  Meeting 

The  ACRS  Subcommittees  on  Safety 
Riilosophy.  Technology,  and  Criteria 
and  Reliability  and  Probabilistic 
Assessment  will  hold  a  joint  meeting  on 
December  4. 1985.  Room  1167. 1717  H 
Street.  NW..  Waahington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  December  4. 1985—9:30 
AM.  until  the  conclusion  of  business. 

The  Subcommittees  will  meet  with  the 
EDO  and  discuss  outstanding  issues 
relating  to  the  NRC  position  on  a  revised 
Safety  Goal  Policy  and  to  meet  with 
Northeast  Utilities  and  the  NRC  Staff  to 
discuss  the  ongoing  work  on  the 
Millstone  Unit  1  Probabilistic  Safety 
Study. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Dr. 
Richard  Savio  (telephone  202/634-3287) 


between  8:15  ajn.  and  5:00  p  jn.  Persons 
plaiming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
schediiled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred 

Dated:  November  19. 1985. 

Moitoo  W.  Ubaikiii. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc  85-28088  Filed  11-22-85;  8:45  am] 
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statement  of  Policy  on  Confidentiality 

aooicy:  Nuclear  Regulatory 

Commission. 

action:  Policy  statement 

summary:  This  statement  presents  the 
Commission's  policy  for  protecting  the 
identity  of  an  individual  who  has  been 
promised  confidentiality.  It  provides 
details  regrading  the  background  of  the 
development  of  this  statement  of  policy. 
It  also  explains  the  circumstances  under 
which  the  NRC  may  grant 
confidentiality,  and  the  manner  and 
form  in  which  confidentialify  will  be 
granted.  Finally,  it  will  describe  the 
circumstances  and  extent  to  which  the 
identity  of  a  confidential  source  may  be 
divulged,  and  the  circiunstances  under 
which  a  grant  of  confidentiality  may  be 
revoked. 

EFFECnvH  DATE  November  25. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  Levi.  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commissioa  Washington.  D.C.  20555 
(202-634-3224). 

SURPLEMOiTARV  INFORMATION: 
Introduction 

The  Nuclear  Regulatory  Commission 
("NRC"  or  "Commission")  has  decided 
to  issue  this  Statement  of  Policy  in  order 
to  provide  a  clear,  agency-wide  policy 
on  confidentiality.  The  Commission's 
inspection  and  investigatory  programs 
rely  in  part  on  individuals  volimtarily 
coming  forward  with  information.  Some 
individuals  will  come  forward  only  if 
they  believe  their  identities  will  be 
protected  from  public  disclosure,  i.e., 
only  if  they  are  given  confidentiality. 
Safeguarding  the  identities  of 
confidential  sources  is  therefore  a 
significant  factor  in  ensuring  the  future 
voluntary  flow  of  such  information. 

The  Commission  through  this  Policy    ' 
Statement  which  apphes  to  all  NRC 
offices,  intends  to  make  clear  that  it  will 
make  its  best  efforts  to  protect  the 
identity  of  a  confidentiid  sotirce.  As 
explained  in  more  detail  below,  the 


identity  of  a  confidential  source  will  be 
divulged  within  the  NRC  only  to  those 
with  a  need-to-know.  It  will  be  divulged 
outside  the  NRC  only  in  the  following 
narrow  situations: 

(1)  When  a  court  orders  such 
disclosure; 

(2)  When  required  in  NRC 
adjudicatory  proceedings  by  order  of  the 
Commission  itself; 

(3)  When  a  Federal  or  State  agency 
requires  the  identity  in  furtherance  of  its 
statutory  responsibilities  and  agrees  to 
abide  by  the  terms  of  the  Commission's 
confidentiality  agreement  and  the 
confidential  source  agrees  to  the  release; 
if  the  source  does  not  agree  to  the 
release,  the  identity  of  the  source  will  be 
provided  to  another  agency  only  in  an 
extraordinary  case  where  the 
Commission  itself  finds  that  furtherance 
of  the  public  interest  requires  such 
release;  or 

(4)  In  response  to  a  written 
Congressional  request  and  in 
accordance  with  item  3  of  the  Policy 
Statement 

This  approach  should  protect  the 
identity  of  confidential  sources  except  ui 
a  few,  unusual  situations.  In  those 
situations  the  Commission  will  take 
whatever  actions  it  can,  such  as  seeking 
a  protective  order,  to  limit  disclosure  to 
the  minimum  extent  necessary. 

The  following  discussion  provides 
details  regarding  the  background  of  the 
development  of  this  Policy  Statement.  It 
also  explains  the  circumstances  under 
which  the  NRC  may  grant 
confidentiality,  and  ^e  manner  and 
form  in  which  confidentiahty  will  be 
granted.  Finally,  it  will  describe  the 
circumstances  and  extent  to  which  the 
identity  of  a  confidential  source  may  be 
divulged,  and  the  circumstances  imder 
which  a  grant  of  confidentiality  may  be 
revoked. 

Background 

The  Commission  created  an  Advisory 
Committee  For  Review  of  Investigation 
Policy  on  Rights  of  Licensee  Employees 
Under  Investigation  (hereinafter 
"Advisory  Committee")  on  February  25, 
1983.  One  of  the  issues  the  Commission 
asked  the  Advisory  Committee  to 
address  concerned  confidentiality. 

The  Advisory  Conmiittee,  which 
submitted  its  report  to  the  Commission 
on  September  13, 1983,  defined 
confidentiahty  as  "the  withholding  from 
dissemination  to  the  public  ...  of  the 
name  and  other  personal  identifiers  of 
certain  individuals  who  provide 
information  to  the  Commission."  The 
Advisory  Committee  noted  that  a  grant 
of  confidentiahty  would  be  subject  to 
certain  limitations,  e.g..  the  confidential 
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source's  same  aught  be  revealed  lo 
another  agency,  a  court,  or  a  hearing 
board,  or  mi^  be  publicly  released 
where  the  soarce  acted  in  a  manner 
inconsistent  wi^  the  grant  of 
confidentiality.  The  Advisory 
Committee  recommended  against 
granting  confidentiality  to  all 
interviewees  because  of  the  difficulty  of 
implementing  effective  confidentiality 
agreenents.  and  die  difficulties  which 
grants' of  confideatiahty  might  cause  to 
an  investigation  or  enforcement  action. 
The  Advisory  Committee  also 
recommended  against  adopting  different 
fiolicies  for  different  types  of 
interviewees,  although  it  noted  that  the 
status  of  the  interviewee  may  be  a  valid 
consideration  in  making  a  case-by-case 
determination  on  whether  to  grant 
confidentiality.  Finally,  the  Advisory 
Committee  recommended  that  the 
Commission  not  normally  grant 
confidentiality  in  die  absence  of  a 
request,  and  Uiat  the  NRC  advise  a 
witness  of  the  availability  of 
confidentiality  only  where  appropriate 
in  the  judgment  of  the  investigator. 
The  Department  of  Jastice  (DO}) 
commented  on  the  Advisory 
Committee's  report  on  February  IB,  1984. 
The  DOI  agreed  that  the  NRC  should  not 
have  a  blanket  policy  of  granting 
confidentiality  to  every  witness  who 
requesU  it  The  DOJ  felt  that  giving      • 
confidentiality  would  be  most  important 
in  the  case  of  those  who  report  a 
violation,  the  existence  of  which  is 
unknown  to  the  tSRC,  while  giving 
confidentiality  would  be  least  important 
for  those  who  only  confirm  or 
corroborate  a  violation  after  the  NRC 
has  discovered  the  violation  axul  the 
probable  indentity  of  those  responsible. 
The  DOJ  felt  that  witnesses  in  a  third 
category — those  who  give  leads  to  the 
NRC  regarding  how  a  known  violation 
occurred  and/ or  who  may  have  been 
respoasible — presented  a  more  difficult 
question. 

The  DO]  then  took  issue  with  the 
limitations  on  grants  of  confidentiahty 
suggested  by  the  Advisory  Committee. 
The  DOJ  stated  that  the  possibility  of 
discloBure  of  a  confidential  source's 
identity  is  "quite  remote."  "Hie  DOJ 
maintained  diat  the  NRC  would  not 
have  to  disclose  a  confidential  source's 
identity  to  another  public  agency,  and 
that  an  interviewee  should  not 
necessarily  be  considered  to  have 
waived  confidentiality  by  providing 
information  to  another  person  whidi 
contradicts  what  he/she  told  the-NRC. 
The  DOJ  further  stated  that  a  hearing 
board  does  not  have  the  authority  to 
compel  disclosure  of  a  confidential 
source's  identity,  and  that  a  court  would 


do  so  oaly  under  extremely  rare 
drcumatancea.  aad,  even  then,  under 
very  reatticted  r««iiiHr>^y  xii^  DO} 
coadaded  tkat  the  IttC  sbeuid  assure 
anyoae  given  oonfideatiality  "of  the 
ability  and  efforts  available  to  protect 
his  identity." 

Policy  Statement 

The  Commission's  investigative  and 
inspection  programs  rely  in  part  on 
individuals  coming  fionfrard  with 
information  about  safety  concerns  or 
perceived  wrongdoing.  See.  e.g^  Union 
Electric  Company  (CaUaway  Plant 
Units  1  and  2],  ALAB-S27, 9  f^C  126, 
134  (1979).  PubUc  release  of  the 
identities  of  those  who  come  forward 
with  such  information  could  lead  to 
reprisals  against  those  individuals. 
Reprisals  may  iirvolve  not  only  physical 
harm  to  the  individual,  bat  may  "take 
more  subtle  forms  such  as  economic 
duress,  blacklisting  at  ostraasm."  In  re 
United  States.  585  F.2d  19,  22  (2d  Cir. 
1977),  cefl  daiied  sub  nam.  Bell  v. 
Sociahst  Workers  Party,  430  US.  962 
(1978),  See  also  Houston  Lighting  S- 
Power  Company  (Sooth  Texas  ftoject 
Units  1  and  2),  ALAA-638, 13  MIC  469 
(19B1).  Such  actiona  obvknisly  would 
deter  others  from  coming  forward  widi 
information,  and,  accordiiigly,  could 
jec^ardize  the  effectiveness  of  tbe 
NRC's  activities. 

Both  Congress  and  the  Cammission 
have  recognized  this  concern.  Section 
210  of  the  Energy  Reorganizatioo  Act  42 
U&C.  5851,  Hid  the  CoBmission's 
regulations  implemeiding  that  section 
are  designed  to  protect  ^ose  wto  assiat 
the  NRC  in  cairymg  out  its  saf^ 
responsibilities  from  retaiiattan. 
Similarly,  the  Commisaion's  regidattons 
authorize  the  widihoiding  of  tl^ 
identities  of  nonfideotil  aouroes  from 
pubUc  release.  10  CFR  2.744(d), 
2.790(a)(7).  Further.  Part  21  of  the 
Commission's  regulattons  provides  that, 
"as  authorized  by  law,"  the  identity  of 
individuals  "not  subject  to  the 
regulations  in  this  part"  who  report 
colain  nuciear  safety-related  problems 
"will  be  withheld  frt>ra  dieclosure.*'  10 
CFH  21.2.  the  foltowing  discussion 
explains  the  Commission's  general 
policy  regarding  confidentiality. 

1.  Circumstances  Under  Which 
Confidentiality  May  Be  Granted 

The  Commission,  while  it  recognizes 
the  importance  of  confidentiaiity,  does 
not  believe  that  canfidentiality  ^ould 
be  granted  to  all  individuals  who 
provide  information  to  the  NMl,  diat  it 
should  be  granted  as  a  routine  matter,  or 
even  that  individuals  should  routinely 
be  advised  of  its  availability  prior  to 
being  interviewed.  Rather,  the 


Comnnssioa  befieves  that 
confidentiality  should  be  granted  ordy 
when  necessary  to  acquire  information 
related  to  the  Commission's 
responsibilities,  or  wrben  warranted  by 
special  circumstances.  It  should 
ordinarily  not  be  granted,  for  instance, 
when  the  individual  is  willing  to  provide 
the  informatien  without  being  given 
confidentiality. 

This  determination  is  based  on 
several  considerations.  First  there  is 
little  purpose  as  a  general  matter  in 
offering  or  granting  confidentiality  to 
.  someone  who  has  not  requested  it 
Indeed,  such  action  could  impede  the 
free  flow  of  information  by  implying  that 
the  witoess  needs  confidentiahty,  and 
could  lead  to  difficulties  in  utili:ring  the 
information  at  a  later  time  in  connection 
with  an  investigation  or  enforcement 
action.  Second,  it  is  essential  to  protect 
the  identity  of  the  confidential  source  to 
the  utmost  extent  possible  if 
confidentiality  is  granted.  Widespread 
grants  of  confidentiality  would  increase 
die  likelihood  that  the  identity  of  a 
confidential  source  would  be 
inadvertently  released.  Third,  the 
Advisory  Committee  was  aware  of  "no 
empirical  evidence"  indicating  that 
widespread  grants  of  confidentiality 
might  increase  significantly  the  flow  of 
information  to  the  Commission,  a 
primary  reason  for  ever  considering 
widespread  grants. 

The  Comnission  recognizes,  however, 
that  some  individuals  who  desire 
confidentiahty  may  not  request  it 
because  of  an  erroneous  belief  that  the 
identities  of  aii  pCTSocis  pmviffing 
information  to  the  NRC  are  kept  in 
confideaoe,  aid  some  iadivi<btals  may 
not  provide  iniormatiaa  becaitse  they  do 
not  know  of  the  availability  of 
confidentiality.  While  the  Commission 
finds  that  ito  need  to  have  the  maximum 
possible  use  of  iirfonnatian  to  carry  out 
its  responsibflit^  outswei^u  the 
potentid  benefits  fpom  routinely  offering 
or  granting  caafidsdiallty.  tibe 
CoBHmssitra  is  concerned  about  those 
who  may  be  hamed  by  their  erroneous 
understanding  of  whether  they  have 
been  given'confidentiahty,  and  about 
those  who  do  not  kaow  of  the 
availability  of  confidentiality. 

The  Commission  has  therefore 
decided  to  adopt  a  policy  which  requires 
an  individual  desiring  confidentiahty 
explicitly  to  request  it  but  allows  an 
authorized  NRC  employee  to  raise  the 
issue  of  confidentiaiity  in  the  absence  of 
a  request  in  oertain  circumstances,  as 
follows.  When  it  becomes  apparent  tiiat 
an  individual  is  not  providing 
information  because  of  a  fear  that  his ' 
her  identity  will  be  disclosed,  an 
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authorized  NRC  employee  may  raise  the 
issue  of  confidentiality.  Similarly,  an 
authorized  NRC  employee  may  suggest 
confidentiality  in  the  absence  of  a 
request  when  it  is  apparent  from  the 
surrounding  circumstances  that  the 
witness  wishes  his/her  identity  to 
remain  confidential.  This  could  be  the 
case,  for  instance,  where  a  witness  sets 
up  an  interview  in  a  secretive  manner. 
Because  of  the  wide  variety  of  possible 
circumstances  here,  however,  the 
Commission  cannot  provide  explicit 
guidance  in  this  area,  but  must  leave 
implementation  of  this  policy  to  the 
discretion  of  the  relevant  NRC 
employees. 

The  Commission  also  sees  no  reason 
to  treat  various  groups  differently  in  this 
regard.  The  purpose  ser\ed  by  granting 
confidentiality  may  be  more  pronounced 
for  one  group  than  another,  e.g.,  it  may 
be  more  pronounced  for  employees  who 
come  to  the  NRC  with  evidence  of 
violations  unknown  to  the  NRC  than  for 
those  who  only  confirm  what  the  NRC 
already  knows.  Again,  the  Commission 
does  not  believe  it  is  possible  to  lay 
down  any  specific  guidance  in  this  area 
because  of  the  almost  limitless  diversity 
of  possible  situations,  and  each  request 
for  confidentiahty  will  have  to  be 
resolved  on  a  case-by-case  basis  by  an 
NRC  employee  authorized  to  grant 
confidentiality. 

Z  lite  Manner  and  Form  in  Which 
Confidentiality  Should  Be  Granted  and 
Disseminated  Within  the  NRC 

The  Commission  has  decided  to  allow 
the  Director,  Office  of  Investigations 
(OI),  the  Director,  Office  of  Inspector 
and  Auditor  (OIA),  and  the  Executive 
Director  for  Operations  (EDO)  to 
designate  those  persons  within  their 
organizations  who  will  be  authorized  to 
grant  confidentiality.  Confidentiahty 
will  be  granted  only  when  an  NRC 
employee  authorized  to  grant 
confidentiahty  and  the  individual 
requesting  confidentiahty  sign  a 
standard  NRC  Confidentiality 
Agreement,  unless  it  is  impossible  to 
sign  the  Agreement  at  the  time  the 
information  is  obtained.  The  Agreement 
will  explain  the  conditions  to  which  the 
NRC  will  adhere  when  it  grants 
confidentiahty,  as  set  for&  in  this  Pohcy 
Statement  In  those  circumstances 
where  it  is  impossible  to  sign  a 
Confidentiality  Agreement  at  the  time 
the  information  is  obtained,  e.g.,  where 
the  information  is  obtained  over  the 
telephone,  confidentiahty  may  be  given 
orally  pending  signing  of  the 
Confidentiahty  Agreement  which  must 
be  done  within  a  reasonable  time.  If 
confidentiahty  is  granted  orally,  this 
must  be  fully  documented  by  the  person 


granting  it  If  the  Confidentiality 
Agreement  is  not  signed  within  a 
reasonable  time,  the  EDO,  Director,  OI, 
or  Director,  OLA,  as  appropriate,  will 
determine  whether  the  confidentiahty 
should  be  continued. 

Once  confidentiahty  is  granted,  the 
individual's  name  should  be  divulged  to 
NRC  employees  only  on  a  need-to-know 
basis.  Each  NRC  employee  with  access 
to  a  confidential  source's  identity  should 
take  all  necessary  steps  to  ensure  that 
the  identity  is  not  further  disseminated. 
The  Director,  01,  and  EDO,  and  the 
Director,  OIA  are  to  ensure  that 
consistent  procedures  are  developed 
throughout  the  agency  for  implementing 
this  requirement  which  should  prevent 
inadvertent  disclosures. 

3.  Circumstances  Under  Which  Identity 
of  a  Confidential  Source  Will  Be 
Divulged 

The  Commission  stresses  the 
importance  which  it  attaches  to 
protecting  the  identity  of  a  confidential 
source.  There  are,  however,  four  narrow 
circumstances  where  the  identity  of  a 
confidential  source  may  be  released 
outside  the  NRC.  The  Commission 
emphasizes  that  in  each  of  those  cases 
the  Commission  will  attempt  to  limit 
disclosure  to  the  mininnim  necessary, 
and  that  it  expects  such  disclosure  to 
occur  only  rarely. 

(1)  The  first  category  involves 
disclosure  pursuant  to  a  court  order. 
There  are  conceivable  circumstances 
where  a  hcensee  or  other  entity  could 
obtain  a  court  order  requiring  the  NRC 
to  diviilge  the  identity  of  a  confidential 
source.  If  that  happens,  the  NRC  will 
seek  to  keep  the  disclosure  limited, 
through  protective  orders  or  otherwise, 
to  the  minimum  necessary. 

With  regard  to  the  standards  used  by 
a  court  in  deciding  whether  to  order 
disclosure,  it  is  clear  that  "[w]here  the 
disclosure  of  an  informer's  identity,  or  of 
the  contents  of  his  communications,  is 
relevant  and  helpful  to  the  defense  of 
the  accused,  or  is  essential  to  a  fair 
determination  of  a  cause,  the  privilege 
must  give  way."  Roviaro  v.  United 
States.  353  U.S.  53.  60-61  (1957).  Thus, 
for  instance,  disclosure  is  in  all 
likelihood  required  to  ensure  a  fair  trial 
in  cases  like  Roviaro,  where  the 
informant  played  an  active  and  crucial 
role  in  the  events  underlying  the 
potential  criminal  or  civil  liability,  or  the 
licensing  action.  At  the  other  extreme, 
where  the  informant  is  not  an  active 
participant  but  rather  a  mere  tipster, 
disclosure  would  normally  not  be 
required.  The  most  difficult  cases 
involve  a  third  category,  where  the 
defendant  may  benefit  fixim  disclosure, 
but  the  Government  claims  a  compelling 


need  to  protect  the  informant's  identity. 
In  those  types.of  cases,  the  courts  will 
balance  the  importance  of  the 
informant's  testimony  to  the  defendant's 
case  against  the  strength  of  the 
Government's  mterest  in  maintaining 
the  informant's  anonymity.  See 
generally  Suarez  v.  United  States,  582 
F.2d  1007  (1978).  ♦ 

(2)  The  second  category  of 
circiunstances  where  a  confidential 
source's  identity  might  be  disclosed 
outside  the  NRC  involves  disclosure 
during  an  NRC  adjudicatory  proceeding. 
While  a  court  through  its  contempt 
powers,  can  enforce  an  order  directing 
that  the  identity  of  a  confidential  source 
be  released,  an  adjudicatory  board  must 
issue  a  subpoena  to  obtain  the  identity 
of  a  confidential  soiux:e,  and  must  seek 
enforcement  of  the  subpoena  in  court.  In 
this  general  sense,  then,  an  NRC 
adjudicatory  board  does  not  have  the 
authority  to  require  that  the  identity  of  a 
confidential  source  be  revealed,  because 
it  does  not  have  contempt  powers. 

However,  as  a  practical  matter  the 
Commission,  as  the  ultimate 
adjudicatory  authority  within  the  NRC, 
can  require  the  NRC  staff  to  reveal  a 
confidential  source.  The  Conmiission  in 
a  separate  Statement  of  Pohcy  on 
Investigations.  Inspections,  and 
Adjudicatory  Proceedings  has  provided 
that  any  Licensing  Board  decision  to 
order  disclosure  of  the  identity  of  a 
confidential  source  shall  automatically 
be  certified  to  the  Commission  for 
review.  49  FR  36032  (September  13, 
1984).  Therefore,  the  only  adjudicatory 
board  within  the  NRC  with  the  actual 
authority  to  require  that  the  identity  of  a 
confidential  source  be  revealed  is  the 
Conmiission.  It  is  thus  appropriate  to 
provide  some  general  guidance  on  when 
the  Commission  will  require  such 
disclosure. 

The  proper  approach  for  an 
adjudicatory  board  in  deciding  whether 
to  order  disclosure  is  the  same  as  that 
for  a  court  i.e.,  it  should  follow  the 
standards  set  forth  hi  Roviaro  and  its 
progeny  and  balance  the  pubUc  interest 
in  protecting  the  flow  of  information 
against  a  party's  right  to  develop  his/her 
claim  or  defense.  Whether  that  balance 
requires  disclosure  "must  depend  upon 
the  particular  circumstances  of  each 
case  .  .  ."  Roviaro,  supra.  353  U.S.  at  62. 
Factors  to  be  considered  in  making  this 
determination  include  whether  the 
information  provided  by  the  confidential 
source  is  reasonably  available  through 
alternative  means,  whether  it  relates 
directly  to  the  substantive  allegations  at 
issue  in  the  proceeding,  what  the 
present  employment  position  of  the 
confidential  source  is,  whether  a  party's 
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right  to  preseat  rebuttal  evidence  or  to 
conduct  the  croas-exemiDation  will  be 
violated  if  he/ahe  is  not  provided  the 
names,  and  whether  disclosure  is 
necessary  to  complete  the  record.  After 
considering  the  revelant  factors,  the 
Conunission  will  order  release  only  if 
necessary  under  the  standards  set  forth 
in  Roviaro  and  its  progeny.  The 
Ckmunisflion  notes  in  tibis  regard  that, 
unlike  in  the  case  of  a  criminal 
proeecatioB,  Ae  NRC  may  not  have  fte 
option  of  dismissing  a  case  to  avoid 
disclosing  a  coaildential  source,  as,  for 
instance,  where  the  identity  of  the 
source  is  material  and  relevant  to  a 
substantial  safety  issue  or  a  licensing 
proceeding. 

(3]  The  third  area  where  the  identity 
of  a  confidential  source  might  be 
released  is  in  response  to  a  request  by 
Congress.  Section  303  of  the  Atomic 
Energy  Act  requires  the  NRC  to  keep  the 
Congressional  conunittees  fWtfa 
jurisdiction  over  the  NRC  "fully  and 
cumntly  informed  widi  respect  to  the 
activities  ...  of  the  Commisston."  That 
section  also  requires  "[aiay  Govenunent 
agency  [to]  furnish  any  information 
requested  by  {Congressicnal] 
conunittees  with  appropriate 

jurisdiction "  The  Commission 

accordingly  may  have  to  release  the 
identity  of  a  confidential  source  in 
response  to  a  Congressional  request 
While  any  such  request  will  be  handled 
on  an  individual  case-by-caae  basis,  the 
Commission  will  disdoselii  identity  of 
a  confidential  source  only  if  the  request 
is  in  writing  and  it  will  make  its  best 
efforts  to  have  any  such  disclosure 
limited  to  the  extent  possible. 

(4)  The  fourth  area  where  a 
confidential  seuroe  may  be  revmled  is 
in  response  to  a  request  from  a  Federal 
or  State  agency.  The  Commission 
recognizes  its  responsibility  to  assist 
other  agencies  in  their  fimctions. 
However,  the  Commission  also 
recqgnizes  that  providing  the  identities 
of  confidential  sources  to  other  agencies 
could  adversely  affect  the  flow  of 
information  to  the  Coramission.  The 
Commission  has  decided  to  balance 
these  two  considerations  as  follows.  If 
the  other  ageacy  demonstrates  that  it 
requires  the  identity  io  furtherance  of  its 
statatory  responsibilities  and  it  agrees 
to  provide  the  same  protections  to  the 
source's  identity  that  the  NRC  promised 
when  it  granted  confidentiality,  the  NRC 
will  make  a  reasonable  effort  to  contact 
the  SOU! ce  to  detennine  if  he/she  objects 
to  the  release.  If  the  source  can  be 
reached  and  does  not  object,  the  EDO  or 
his  designee,  or  the  Directors  of  CA  or 
OLA,  ane  authorized  to  provide  that 
identity  to  the  other  agency. 


If  the  source  objects  to  the  release  of 
his/her  identity,  or  cannot  be  reached, 
however,  the  EDO  or  his  designee,  or  the 
Directors  of  OI  or  OIA.  may  not  release 
the  source's  identity,  but  shall  advise 
the  other  agency  of  tiie  source's 
nbjectimi  or  that  he/she  caHort  be 
reached.  That  agency  may  then  request    . 
the  Commission  itself  to  release  the 
identity.  While  ordmarily  the  source's 
identity  will  not  be  provided  to  anotber 
agency  over  the  source's  obiection  or 
without  contacting  him/her.  in 
extraordinaiy  dBcurastaaoes  where 
furtherance  of  the  pabiic  interest 
requires  release  the  Commission  may 
release  the  identity  of  a  confidential 
source  to  another  agency  over  flu 
objections  of  that  taattx  or  without 
being  able  to  contact  him/her.  Even  in 
diose  cases,  however,  the  o&er  agency 
must  agree  to  provide  the  same 
protections  to  the  source's  identity  that 
were  promised  iiy  the  NRC 

4.  Circumstances  Under  Which 
Confidentiality  May  Be  Revoked 

A  decMion  to  lewike  a  grant  of 
confidentiality  can  only  be  made  by  (1) 
the  Commisafon  itself.  (2j  the  QX3.  (3) 
the  Director.  OL  or  (4)  the  Director.  OIA. 
In  each  case,  only  the  office  which 
originally  granted  confidentiality  can 
revoke  that  grant  except  that  tiae 
Commisnon  may  revoke  a  grant  given 
by  aay  office. 

The  Commission  emphasizea, 
however,  that  a  ^-ant  oToonfidentiaiity 
will  be  revoked  only  in  the  most 
extreme  cases.  As  a  general  matter. 
confidentiality  will  be  revoked  only 
where  a  confidential  source  personally 
takes  some  action  so  inconsistent  with 
the  grant  ccmfidentiality  that  the  action 
overrides  the  purpose  behird  the 
confidentiality.  Ttiis  can  happen,  for 
iastanix.  when  the  source  reveals  in  a 
public  forum  the  same  infomiatioH  he/ 
she  gave  to  the  NRC  or  when  he/she 
has  intentionally  provided  false 
information  to  the  NRC.  Before  revoking 
confidentiality,  the  Commission  will 
attempt  to  notify  the  confidential  source 
of  its  intent  and  provide  him/her  an 
opportunity  to  explain  why  such  action 
should  not  be  taken. 

5.  Conckision 

In  sum,  die  Cammission  views  grants 
of  confidentiality  as  an  important 
adjunct  to  the  Conmiission's 
investigative  aiui  inapection  programs. 
The  Comnussioa  thereture  places  great 
emphasis  on  protecting  the  identity  of 
individuals  granted  confidentiality. 
However,  the  Commission  recognizes 
that  there  are  limited  cincumstanoes,  as 
explained  above,  where  the  identity  of  a 
confidential  source  will  be  divulged 
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outside  the  MtC  In  those  circumstances 
the  CoBiiuion  tvfllattMi^  to  limit 
disclosure  to  the  tnininnim  extent 
possible.^ 
Dated  at  Washington.  DXl,  this  19tfa  day  of 

MSHH*SC1M5. 

For  the  Nudear  Regulatory  Commitnon. 
Samuel  |.  CUIk. 

Secretary  of  the  Commiasion. 
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lOodMt  Nos.  8TN  50^529  Md'STN  80-630] 

Arizona  Public  Servica  Co.,  at  aL;  Palo 
Vfitoiliniaar  Generating  Station, 
Unite  2  &  3;  Environmentil 
Aesessment  and  Hnding  of  No 
Significant  Impact 

Tlie  VS.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  Exemption 
fisem  a  portioa  oT  the  lequirements  of 
General  Design  Criterion  (GDC)  4  (10 
CFR  Part  SO.  Appendix  A]  to  the  Arizona 
Public  Service  Company,  Salt  River 
Project  Ayimlliiral  Improvement  and 
Power  EHstrict  El  Paso  Hectric 
Company,  SonUieni  California  Edison 
Company.  PuUe  Service  Company  of 
New  Mexico.  Los  Angeles  Department 
of  Water  and  Pow«-.*  and  Southern 
California  Public  Power  Authority  (the 
f^piicants)  for  the  Palo  Verde  Nuclear 
Generating  Station,  Units  2  and  t, 
located  at  the  applicants'  site  in 
Maricopa  Coooty,  Arizona. 


'  The  Cetranuswn  recognitei  thai  indiTiduala 
providine  infomaliao  to  the  NRC  may  have  privacy 
cancenu  even  if  tiiey  da  nal  request  oonTuleiitielity. 
The  Commission  intends  also  to  protect  Ihnan 
concerns. 

When  tiie  NRC  makes  an  investigation  or 
inspei^ioR  report  pnblic  either  ir.  responae  to  • 
requeit  or  on  its  own  izutialive.  it  will  nonnally 
make  Ms  best  efforts  Io  4eiele  names  and  identifying 
details  of  those  reporting  a  health  and  safety 
ooncem,  common  defense  and  security  concern,  or 
other  aimilaT  ooncem  to  the  NRC.  It  will  similary 
delete  names  and  identifying  details  of  those  who 
have  beeo  identified  by  an  alleger  as  potentially 
having  such  information.  In -making  these  deletions, 
the  Commission  wiH  only  withhold  those  names  and 
identifying  details  which  it  cmiW  withhold  onder 
applicable  law  in  Kt^onding  to  a  ictiueat  for  that 
iafonnatiwL  In  this  naBoer.  those  wh*  hare  not 
re<)ue8ted  confidentialitf  wiil  still  have  some 
measure  of  protection  against  pubhc  dissemiaation 
of  their  identities. 

However,  this  pcKcy.  whitA  does  not  impact  on 
other  <lelelianB  which  na^  be  made  ondor 
applicable  law.  is  not  Mnding.  The  agency  may 
decide  not  to  follow  this  policy  in  a  case  where 
contervailing  considerations  require  disclosuie.  and 
the  poTicy  abo  will  not  apply  where  the  aonrce  of 
the  inlormatiaB  is  already  pobbdy  known. 

■  The  Loa  Aqgelee  Departneat  of  Water  and 
Power  wiU  not  actually  became  a  co-ownar  witil 
after  Pato  Verde  Unit  1  achieves  commercial 
operation. 
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Environmental  Atwuient 

Identification  of  Proposed  Action:  The 
Exemption  would  pennit  eliminating  the 
need  to  install  the  pipe  whip  restraints 
and  iet  impingement  shields  and  to  not 
consider  the  dynamic  effects  associated 
with  postulated  pipe  breaks  in  the  Palo 
Verde  Units  2  and  3  primary  coolant 
system,  on  the  basis  of  advanced 
calculational  methods  for  assuring  that 
piping  stresses  would  not  result  in  rapid 
piping  failure;  i.e.,  pipe  breaks. 

Need  for  Proposed  Action:  The 
proposed  Exemption  is  required  because 
GDC  4  requires  that  structures,  systems 
and  components  important  to  safety 
shall  be  appropriately  protected  against 
dynamic  effects  including  the  effects  of 
discharging  fluids  that  may  result  from 
equipment  failures,  up  to  and  including  a 
double-ended  rupture  of  the  largest  pipe 
in  the  reactor  coolant  system  (Definition 
of  LOCA).  In  recent  submittals,  the 
applicants  have  provided  information  to 
show  by  advanced  fracture  mechanics 
techniques  that  the  detection  of  small 
flaws  by  either  inservice  inspection  or 
leakage  monitoring  systems  is  assured 
long  before  flaws  in  the  piping  materials 
can  grow  to  critical  or  unstable  sizes 
which  could  lead  to  large  break  areas, 
such  as  the  double-ended  guillotine 
break  or  its  equivalent  The  NRC  staff 
has  reviewed  and  accepted  the 
applicants'  conclusion.  Therefore,  the 
NRC  staff  agrees  that  the  double-ended 
guillotine  break  in  the  primary  pressure 
coolant  loop  piping,  and  its  associated 
dynamic  effects,  need  not  be  required  as 
a  design  basis  accident  for  pipe  whip 
restraints  and  jet  impingement  shields, 
i.e.,  the  restraints  and  shields  are  not 
needed.  Accordingly,  the  NRC  staff 
agrees  that  an  exemption  from  GDC  4  is 
appropriate. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  Exemption  would 
not  affect  the  environmental  impact  of 
the  faciUty.  No  credit  is  given  for  the 
barriers  to  be  eliminated  in  calculating 
accident  doses  to  the  environment. 
While  the  jet  impingement  barriers 
would  minimize  the  damage  from  jet 
forces  from  a  broken  pipe,  the 
calculated  limitation  on  stresses 
required  to  support  this  proposed 
Exemption  assures  that  the  probability 
of  pipe  breaks  which  could  give  rise  to 
such  forces  are  extremely  small:  thus, 
the  pipe  whip  restraints  and  jet 
impingements  shields  would  have  no 
sig^iiflcant  effect  on  the  overall  plant 
accident  risk. 

The  proposed  Exemption  does  not 
otherwise  affect  radiological  plant 
effluents.  Likewise,  the  relief  requested 
does  not  affect  non-radiological  plant 
effluents,  and  has  no  other 


environmental  impact  The  elimination 
of  the  pipe  whip  resfraints  and  jet 
impingement  shields  would  tend  to 
lessen  the  occupational  doses  to 
workers  inside  containment.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological  or  non- 
radiological  impacts  associated  with 
this  proposed  Exemption. 

The  proposed  Exemption  involves 
design  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect  plant  non- 
radioactive effluents  and  has  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  that  there  are  no 
non-radiological  impacts  associated 
with  this  proposed  Exemption. 

Since  we  have  concluded  that  there 
are  no  measurable  negative 
environmental  impacts  associated  with 
this  proposed  Exemption,  any. 
alternatives  would  not  provide  any 
signiflcant  additional  protection  of  the 
environment  The  alternative  to  granting 
the  Exemption  would  be  to  require 
literal  compliance  with  GDC  4. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(Operating  License  Stage]  for  Palo 
Verde.  Units  2  and  3. 

Agencies  and  Persons  Contacted:  The 
NRC  staff  reviewed  the  applicants' 
request  and  applicable  documents 
referenced  therein  that  support  this 
proposed  Exemption  for  Palo  Verde. 
Units  2  and  3.  The  NRC  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  this  action.  Based  upon 
the  environmental  assessment  we 
conclude  that  this  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  details  with  respect  to  this  action, 
see  the  requests  dated  fune  7. 1984, 
December  10, 1984  and  July  16, 1985,  and 
the  information  provided  by  the 
applicants  in  a  letter  dated  October  3, 
1984,  and  other  information  provided  by 
Combustion  Engineering,  Inc.,  in  letters 
dated  June  14, 1983  and  December  23, 
1983,  which  are  referenced  by  the 
applicants.  These  docimients,  utilized  in 
the  NRC  stafTs  technical  evaluation  of 
the  exemption  request,  are  available  for 
public  inspection  at  the  Commission's 
Public  Doaunent  Room.  1717  H  Street 
NW..  Washington.  DC.  and  at  the 
Phoenix  Public  Library,  Business, 
Science  and  Technology  Department.  12 
East  McDowell  Road.  Phoenix,  Arizona 
85004.  The  staffs  technical  evaluation  of 
the  exemption  request  will  be  published 


with  the  exemption  (if  the  exemption  is 
granted)  and  will  also  be  available  for 
inspection  at  both  locations  listed 
above. 

Dated  at  Betheada,  Maryland,  this  19th  day 
of  November,  1985. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  M.  Novak, 

Assistant  Director  for  Licensing,  Division  of 
Licensing. 

[PR  Doc.  8&-28229  Filed  11-22-BS:  8:45  am] 
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[Docket  No.  50-423] 

Northeast  Nudear  Energy  Co; 
Envlfoninental  Asseeament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirements  of 
General  Design  Criterion  2  of  Appendix 
A  to  10  CFR  Part  50  to  the  Northeast 
Nuclear  Energy  Company  (the  licensee) 
for  the  Millstone  Nuclear  Power  Station, 
Unit  3,  located  at  the  Ucensee's  site  in 
New  London  Coimty,  Connecticut 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
schedular  exemption  would  allow  the 
licensee  additional  time  to  complete 
implementation  of  its  seismic  interaction 
program.  The  proposed  exemption  is  in 
accordancetvith  the  licensee's  request 
dated  October  15, 1985,  supplemented 
November  18, 1985. 

Need  for  Proposed  Action:  The 
proposed  exemption  is  required  to 
provide  the  licensee  additional  time  to 
complete  implementation  of  its  seismic 
interaction  program. 

En  vironmental  Impact  of  the  Proposed 
Action:  The  proposed  schedular 
exemption  allows  additional  time  for 
completion  of  the  licensee's  seismic 
interaction  program.  The  program  is 
primarily  a  confirmation  of  the  plant 
design  and  no  hardware  modifications 
are  anticipated  as  a  result  of  the 
program.  In  addition,  the  schedular 
exemption  would  only  allow  operation 
up  to  5%  powe»  before  completing  the 
program.  At  these  levels,  the 
accimiulated  fission  product  inventory 
will  be  minimal  and  the  potential 
environmental  impact  would  be 
correspondingly  low.  And  finally,  the 
probability  of  having  a  safe  shutdown 
earthquake  prior  to  completing  the 
seismic  interaction  program  is  extremely 
low. 

Alternative  to  the  Proposed  Action: 
Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
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impact  associated  with  the  proposed 
exemption,  any  alternative  to  these 
exemptions  wUl  have  either  no 
environmental  impact  or  greater 
environmental  impact 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operations  and  would 
result  in  unwarranted  delays  in  power 
ascension. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  "Final  Environmental  Statement 
related  to  the  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  3,"  dated 
December  1984. 

Agencies  and  Persona  Contacted:  The 
NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environment  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  exemption 
dated  October  15. 1985,  supplemented 
November  18, 1985,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  DC, 
and  at  the  Waterford  Public  Library, 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Dated  at  Bethesda,  Maryland,  this  20th  of 
November  1985. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  M.  Novak, 

Assistant  Director  for  Licensing,  Division  of 
Licensing. 

[FR  Doc  85-28228  Filed  11-22-85;  8:45  am] 
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Northeast  Nuclaar  Energy  Co^ 
Environmental  Asaessment  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
/      considering  issuance  of  a  partial 
exemption  from  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  the 
Northeast  Nuclear  Energy  Company  (the 
licensee)  for  the  Millstone  Nuclear 
Power  Station,  Unit  3,  located  at  the 
licensee's  site  in  New  London  County, 
Connecticut. 


Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  eliminate  the  full 
pressure  test  required  by  Paragraph 
III.D.2(b)(ii)  of  Appendix  J  normal  air 
lock  opening  and  substitute  a  seal 
leakage  test  to  be  conducted  at  a 
pressure  specified  in  the  Technical 
Specifications.  The  proposed  exemption 
is  in  accordance  with  the  licensee's 
request  dated  September  26, 1985. 

Need  for  Proposed  Action:  The 
proposed  exemption  is  required  to 
provide  the  licensee  with  greater  plant 
availability  over  the  lifetime  of  the 
plant. 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  exemption  grants 
the  substitution  of  cm  air  lock  seal  test 
for  an  air  lock  pressure  test  while  the 
reactor  is  in  the  shutdown  or  refueling 
mode.  With  respect  to  this  exemption 
from  Appendix  J,  the  increment  of 
environmental  impact  is  related  solely 
to  the  potential  increased  probability  of 
containment  leakage  during  an  accident. 
This  could  leak  to  higher  offsite  and 
control  doses.  However,  this  potential 
increase  is  very  small,  due  to  the  added 
seal  leakage  tests  and  the  protection 
against  excessive  leakage  afforded  by 
the  other  tests  required  by  Appendix ). 

Alternative  to  the  Proposed  Action: 
Because  the  sta^  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  these 
exemptions  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operations  and  would 
result  in  reduced  operational  flexibility 
and  unwarranted  delays  in  power 
ascension. 

Alternative  Use  of  Resources:  Tids 
action  does  not  involve  the  use  of 
resouirces  not  previously  considered  in 
the  "Final  Environmental  Statement 
related  to  the  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  3,"  dated 
December  1984. 

Agencies  and  Persons  Contacted:  The 
NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 


significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the  exemption 
dated  September  28, 1985,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Stieet,  NW.,  Washington.  DC. 
and  at  the  Waterford  Public  Library, 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Dated  at  Bethesda,  Maryland  this  20th  day 
of  November  1985. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  M.  Novak. 

Assistant  Director  for  Licensing  Division  of 
Licensing. 

[FR  Doc.  85-28230  Filed  11-22-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-2263«;  FN*  No.  SR-BSE- 

85-81 

SeH-Regulatory  Organizations; 
Proposed  Rule  Citange  by  Boston 
Stocic  Exctiange,  Inc^  Relating  to 
Amendments  to  Ctiapter  II,  Section  6 
of  tite  Boston  Stodt  Exchange  Rules 

November  19, 1985. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  Notice  is  hereby  given 
that  on  October  29, 1985  the  Boston 
Stock  Exchange,  Incorporated  ("BSE") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  changes  as 
described  in  items  L  n.  and  m  below, 
which  items  have  been  prepared  by  die 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fiom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Chapter  n 

Dealings  on  the  Exchange 


Bids  and  Offers  for  Stocks 

Sec.  6.  Bids  and  offers  for  stocks  may 
be  made  only  as  follows: 

(a)  "Cash",  i.e.  for  delivery  upon  the 
day  of  contract 

(b)  "Regular  Way",  i.e.  for  delivery 
upon  the  fifth  full  business  day 
following  the  contract 

(c)  "Buyer's"  or  "SeUer's"  Options  for 
not  less  than  six  days  nor  more  than 
sixty  days. 
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(d)  "Next  Day",  J.&.  for  delivery  on 
the  next  business  dayfoUowiag  die  day 
of  the  contract  For  purposes  hereof, 
"next  day"  may  also  include  deliveries 
within  the  time  specified  in  the  contract 
which  time  may  include  either  the 
second,  third  or  fourth  full  business  day 
following  the  day  of  the  c(mtract 

[[d)](e)  "When  issued".  i.e..  for 
delivery  when  issued,  as  determined  by 
the  Board  of  Governors. 

l{e)](f)  "When  distributed",  i.e.  for 
dehvery  when  distributed,  as 
detennined  by  the  Board  of  Governors. 

n.  Self-Regulatory  Organization's 
Statement  of  the  PurpoM  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  tuid 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regnlatory  organization  has 
prepared  simimaries.  set  forth  in 
sections  (A),  [B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organizatioa  's 
Statement  of  the  Purpose  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  codify  the  current  BSE 
policy  of  allowing  trades  to  be  effected 
on  tiie  BSE  Floor  for  settlement  periods 
after  than  "cash",  "regular  way", 
"buyer's  or  seller's  options",  "when 
issued"  and  "v^en  chstributed". 

The  proposed  change  is  the  result  of 
an  industry  trend  toward  effecting 
alternate  settlement  transactioos  in 
furthering  the  investment  objectives  of 
certain  of  thai  customers. 

Other  exchanges  allow  or  are 
proposing  to  allow  alternative 
settlement  periods  and  the  BSE  is 
convinced  it  should  afford  its  member- 
organizations  the  same  opportunities 
consistent  with  section  6  of  the 
Securities  Exchange  Act  of  1934  so  as  to 
remove  an  impediment  to  a  free  and 
open  maricet  and  to  foster  cooperatioa 
and  coordinaticMi  with  persons  engaged 
in  settling  and  facilitating  transactioos. 

(b)  The  statutory  basis  for  the 
proposed  rule  change  is  section  8(b)5  of 
the  Securities  Exchange  Act  of  1934  in 
that  the  change  will  pmnote 
cooperation  within  the  natioBal  market 
system,  thus  benefitting  the  iavestiog 
public 


(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  BSE  does  not  believe  that  the 
proposed  change  will  impose  esy 
burden  on  competition. 

(CJ  Self-Regulatory  Orgaruzation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fitun 
Members,  Participants,  or  Others 

No  comments  have  been  solicited  or 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commismon  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  (m*  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  die  Commission 
will: 

(A)  By  order  approve  such  proposed 
change,  or 

(Bj  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  SoiitJtaUuB  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submiMiafis 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington.  DC  2054S.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  any  person, 
other  than  those  that  may  be  withheld 
bom  the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  St.,  NW.  Washington, 
DC. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  shoiild 
be  submitted  by  December  16. 1985.  For 
the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  November  18, 1985. 
John  Wheslf, 
Secretary. 

{FR  Doc.  65-26012  Filed  ll-^22-«5;  8:45  am] 
icooc  stn-ot-M 


Self-ReoHMary 
Amendment  to 


ReMIng  «o  AflMndmaRta  to  Chapter 
XV  of  the  Boston  Stock  Exchange 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1S34, 15 
U.S.C.  7aB(b)(l),  Botioe  is  her^  given     , 
that  on  September  4. 1985.  ^  Boston 
Stock  Exchange,  Incorporated  ("BSE") 
filed  with  the  Securities  and  Exchange 
Commission  Amendment  No.  1  to 
proposed  rule  change  SR-BSE-B4-4,  as 
described  in  items  I,  n.  and  HI  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  pubtishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgaaixetien's 
Statement  on  the  Tems  ef  Substance  of 
the  Proposed  Rule  Change 

Hie  BSE  proposes  to  amend  Chapter 
XV  of  iU  Rules  to  authorize  tlie  Maricet 
Perfonnance  Coaunittee  to  take  xSae  or 
more  of  the  following  actions  if  the 
^leoialist  has  consistendjr  received 
evaluations  which  are  below  a  minmimp 
level  of  aoc»ptiiuie  perfarmance 
pursuant  to  the  policies  of  Ae 
Exchange's  Specialist  Perfanmance 
EvaluatioB  Measures  Program:  (i) 
Withdraw  Exchange  approval  of  a 
member's  registration  as  a  specialist  in 
one  or  more  stocks,  (ii)  recbce  the 
percentage  of  stocks  that  can  be 
protected  by  a  specialist  against  new 
specialists  developing  books,  (iii) 
suspend  the  specialist's  trading  account. 

Specialist  evaluations  will  be 
conducted  in  accordance  %vith 
procedures  described  in  BSE  Rule  2155. 
(See  Exhibit  A.) 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  fto^osad  ttuis 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  oiganizatioQ  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  role  diange  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of  ^ 

these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regelatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  procedures 
whereby  the  Market  Performance 
Committee  ("Committee"]  may  take  one 
or  more  actions  to  encourage  improved 
performance  from  a  specialist  who  is 
below  performance  levels  established 
by  the  Committee.  The  proposed 
amendment  also  grants  a  member  the 
opportunity  to  be  heard  before  the 
Committee  and  to  have  the  Board  of 
Governors  review  the  decision  of  the 
Committee. 

The  specialist  performance 
evaluations  will  be  conducted  every  four 
months  and  will  include  two  areas  of 
performance  measurement,  weighted  as 
follows: 

(1)  The  Specialist  Performance 
Evaluation  Questionnaire— 75%,  and  (2) 
the  evaluation  of  specialist  quotations — 
2596.  The  questionnaire  is  composed  of 
nine  weighted  questions  and  five 
background  questions,  and  is  designed 
to  measure  specialist  performance  in  all 
areas  of  speciaUst  responsibility  as 
provided  for  in  the  BSE  Constitution  and 
Rules.  Weighted  questions  are  designed 
to  measure  the  relative  importance  of 
the  performance  area  measured  by  the 
question.  Specialists  currently  will  be 
evaluated  on  the  competitiveness  of 
their  quotations  in  their  six  most  active 
Intermarket  Trading  System  ("ITS") 
issues.  The  evaluation  is  limited  to  these 
most  active  stocks  because  the 
Exchange's  quotation  evaluation  system 
is  not  yet  computerized. 

The  quotation  evaluation  system 
credits  different  size  quotes  by  utilizing 
a  schedule  whereby  manually  input 
quotations  are  credited  if  the  bid  or  offer 
meets  increasing  size  requirements  at 
each  one-eighth  point  interval  away 
from  the  primary  market.  For  instance,  if 
the  bid  or  offer  is  equal  to  or  better  than 
the  primary  market  quotation,  the 
minimum  size  required  to  receive  full 
credit  would  be  100  shares.  If  the 
variation  is  one-eighth,  the  minimum 
size  requirement  would  be  200  shares, 
and  at  a  variation  of  one-quarter,  500 
shares.  The  maximum  acceptable 
variation  away  from  the  primary  market 
quotation  is  three-eighths,  and  tiie 
minimum  size  required  in  such  cases  to 
receive  full  credit  would  be  1,000  shares. 
To  meet  Exchange  requirements  for 
satisfactory  performance,  a  specialist 
must  meet  the  aforementioned  schedule 
20%  of  the  time.  As  overall  specialist 
performance  improves,  the  Market 
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Performance  Committee  will  raise  the 
minimum  standards  as  appropriate. 

Unsatisfactory  ratings  on  either  the 
Specialist  Performance  Evaluation 
Questionnaire  or  the  quotation 
evaluation  will  result  in  the  following 
action: 

(1)  If  a  specialist  receives  an  average 
grade  below  three  on  the  questionnaire 
(on  a  one  to  five  rating  scale,  with  five 
being  highest),  a  meeting  wiUi  the 
Performance  Improvement  Action 
Subcommittee  will  be  required.  This 
also  will  occur  if  the  specialist  receives 
a  grade  below  three  for  one  question  for 
two  out  of  three  successive  review 
periods,  or  if  the  specialist  does  not 
meet  the  quotation  schedule  20%  of  the 
time; 

(2)  A  specialist  will  be  required  to 
meet  with  the  full  Market  Performance 
Committee  in  the  event  it  receives  an 
average  grade  below  three  on  the 
questionnaire  in  two  out  of  three 
successive  review  periods,  or  if  it 
receives  a  grade  of  below  three  on  one 
question  in  one  out  of  two  review 
periods  subsequent  to  meeting  the 
conditions  for  review  by  the 
Subcommittee.  Those  specialists  failing 
to  meet  the  schedule  for  acceptable 
quotas  at  least  20%  of  the  time  in  two 
out  of  three  review  periods  also  would 
be  subject  to  review  by  the  full  Maricet 
Performance  Committee. 

Any  specialist  that  meets  a  condition 
that  warrants  meeting  with  the  full 
Market  Performance  Committee  may  be 
subject  to  one  or  more  of  the  following 
performance  improvement  actions:  (1) 
Withdrawal  of  registration  in  one  or 
more  stocks;  (2)  limitations  on  the 
percentage  of  stocks  that  can  be 
protected  by  a  specialist.*  and  (3) 
withdrawal  of  a  specialist's  trading 
account. 

The  statutory  basis  for  the  rule  change 
is  section  6(b)(5)  of  the  Securities 
Exchange  Act  of  1934.  which,  among 
other  things  requires  Exchange  rules  to 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  writh 
persons  engaged  in  regulating,  clearing, 
settling  and  processing  information  with 
respect  to  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 

■  All  specialisU  are  obligated  to  reserve  10%  of 
tlieir  ipecialty  stocks  for  acquisition  by  new 
specialists  developing  a  bocjc.  thus  allowing  each 
specialist  to  protect  90%  of  their  specialty  stocks. 


system,  and  in  general  to  protect 
investors  and  the  public  interest. 
(B)  Self-Regulatory  Organization  '$ 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  amendment  imposes  any 
burden  in  competition. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  changes  were 
developed  by  a  subcommittee  of  the 
Market  Performance  Committee  and 
subsequentiy  endorsed  by  the  full 
Committee. 

m.  Date  of  Effectiveness  of  Ota 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  Uiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
v«ll: 

(A)  By  order  approve  sudi  proposed 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  dissapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
alignments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  ^fW, 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission  and 
any  person,  other  than  those  that  may 
be  withheld  fitjm  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
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All  subauasioin  ahoold  refer  to  Am  file 
number  in  die  CMptian  above  uad  should 
be  SHbnitted  by  December  tt.  1985. 

For  QM  CsBBBiMiaB,  by  tns  Division  of 
Market  Regulatioo.  purauaot  to  del«gated 
audiurity. 

John  Whedar, 

Secretary. 
Novonber  14, ' 


Exhibit  A Proposed 

Chapter  XV  of  the  Rules 
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.03    Specialist  Performance 
Improvement. 

All  Dealer-Specialists  shall  be  subject 
to  regular  performance  evaluation 
designed  to  identify  areas  of 
performance  needing  improvement  The 
Dealer-Specialist  Performance 
Evaluation  Program  shall  be 
administered  b^  die  Exchange,  subject 
to  the  supervision  of  die  Ma^cet 
Peribnaance  Committee. 

Aay  Dealer-Specialist  whose 
performance  as  a  speciafist  is  below 
acceptable  peifannance  levels 
established  by  tiie  Market  Peiftjuuiice 
Committee  may  be  subiect  to  specific 
improveaient  actions  as  detsm^ned  by 
the  Market  Performance  Committee. 
Such  actions  include  withdrawal  of 
approval  to  act  as  a  specialist  in  one  ch' 
more  stocks,  limitations  on  the  privilege 
of  protectii^  stocks  from  assignment  to 
new  spedahsts  and  the  loss  of  Qxe  right 
to  maintain  trading  accounts. 

In  the  event  that  the  performance  of  a 
Dealer-Speciifist  is  below  acceptable 
performance  levels,  notice  of  such  fact 
shall  be  given  to  the  Dealer-Specialist. 

Notice  to  the  ateufcet  reqined  by  Uns 
rule  shall  be  in  writing  and  shall  contain 
the  specific  pounds  to  be  considered  as 
the  basis  for  withdnvral  of  approval. 
The  member  shaU  have  aa  opportanity 
to  submit  a  wiittea  seply  ao  later  Ihaa 
ten  days  after  the  leceipt  of  such  notioe. 

The  member  shaM  ako  have  an 
opportunity  to  be  heard  vpom  the 
specific  groonds  to  be  aonsidered  before 
the  Market  Performanoe  Conaoiittee  and 
a  written  record  of  any  such  hearing 
shall  be  maintained.  Following  any  such 
proceeding,  the  Maricet  Performance 
Committee  will  inform  the  meaiber  in 
writing  of  its  decision  and  reasons.  The 
decision  of  a  majority  of  the  members  of 
that  Committee  shall  be  final,  subject  to 
the  power  of  the  Board  of  Governors  to 
review  such  decision  in  accordance  with 
the  provisions  of  Article  III,  Section  2  of 
the  Constitution. 

.  .  .  Supplementary  Material: 

.10    Stock  Reallocation— Notice  of 
Particular  Stock— Together  with  written 


notaoe  of  Bie  specffic  grounds  to  be 
coasidered  as  the  basts  for  withdrawal 
of  approval,  nie  Maiicet  Performance 
Conamttee  wffl  give  fte  member  written 
notice  of  the  paiticBlar  stock  or  stocks 
to  be  considered  lor  withdrawal  of 
approval  and  give  a  written  explanation 
of  ti»  basis  (»  which  the  stock  or  stocks 

.20    Stock  nealhoation— Selection  of 
Particukr  Stocks — fai  designating  a 
particular  stack  or  stodcs  to  be 
coasidered  as  ^le  basis  for  withdrawal 
of  approval,  the  Market  Performance 
Coaaaittee  shall  consider  indications  of 
weaknesses  in  specialist  performance  in 
individaal  stodcs  to  die  extent  sndi 
indioatioas  «e  available.  Sodi 
indications  of  weak  performance  may 
inchide.  aaong  other  factors,  references 
to  particalaf  stocks  by  diose  responding 
to  initial  or  suppleaiental  evaluation 
questioanwes,  and  refereaoes  in  such 
questionnaires  to  wenkacsses  in 
perfonnmce  of  « type  w4ndi  relate  to 
particaiar  stocks  or  giuaps  of  etodcs. 

When  the  avaflable  measures  of 
specialist  perfennance  indicate  weak 
performance  geoerafly,  and  not 
praciseiy  in  any  particular  stodc  or 
stocks,  the  Market  Performance 
Committee  may  decide  nonetheless  to 
wHbdraw  approval  for  a  particdar  stock 
or  stocks.  In  any  case,  the  Market 
Performance  Committee  will  exerdse  its 
best  iudgmenlt  to  select  a  stock  or  stocks 
as  to  which  a  reaHoca^oa  by  the  Market 
Peifonnaace  Coaurattoe  is  Iflrely  to 
result  is  improved  specialist 
peiionnaoce. 

.30    Limiting  Protected  Stocte— All 
specialists  are  obligated  to  make 
available  ten  percent  of  flie  Dealer- 
Spedaksfs  speciaMty  stocks  for 
acqiBsition  by  new  Dealer-Specialists 
developing  a  book. 

A  Deakr-Spectahst  whose 
perforraanoe  is  below  acceptable  levels 
as  determined  by  the  Market 
Performance  Committee  may  be 
required  to  make  available  more  tfian 
the  ten  percent  of  Ae  stocks  in  which  he 
or  she  is  registered. 

.40    Trotting  Account  Suspension — A 
specialist  that  meets  a  condition  for 
review  subject  to  the  Spedalist 
Performance  Evaluation  Program  criteria 
shall  be  put  on  notice  that  approval  for 
his  or  her  trading  account  may  be 
suspended  if  a  condition  for  review  is 
met  in  the  subsequent  period  and  may 
continue  until  the  spedalisf  s  grades  are 
within  acceptable  goidelines. 

[FR  Doc.  85-28013  FUed  11-22-.85;  8:45  am) 
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[Reteasa  Ha  22934: 9R-CBOE-tt5-41] 

S4lr4fV|iiMiory  OrQMiizflllons! 
Chicago  Board  r 

Inc.;  Ordar  Appravinf  I 
Chango 

The  Chicago  Board  Options  Exchange, 
Incoi pin  ated  f^SOE")  submitted  on 
Septeniber  19, 19K,  copies  of  a  proposed 
rate  flange  porsuant  to  section  19^)11) 
of  the  Secwrifiee  Exchange  Act  of  1934 
("Acr)  M»d  RtJe  rtb-l  ftereunder  to 
reverse  fee  current  sequence  in  openii^ 
op^RS  rotations  so  that  the  Board 
Broker  or  Order  Book  Offidal  will  first 
open  the  one  or  more  series  of  options  of 
a  given  class  havuig  ^e  nearest 
expnation,  then  proceed  to  Ae  series  of 
optians  having  the  next  most  ifistSnt 
expiratmn,  and  so  fordi,  «n61  aD  series 
have  been  opened. 

Notioe  of  «he  proposed  nde  change 
together  with  its  tonas  of  sabstaace  was 
givca  by  the  isssoBoe  of  a  Conuaiesion 
release  (Securities  "^'hmi^  Act 
Release  No.  224*1.  October  1, 19K)  and 
by  pubhcatioB  m  the  fadaisl  aaj^siar 
(50  FR  41270,  Qotoberi.  tmsH.  No 
comsteBts  were  leoeiiwd  with  respect  to 
the  proposed  rale  Siag. 

1^  rale  change  wiil  aaieiid 
Interpretotion  JOl  to  CBOG  R^  8.2  to 
reinstate  tlu  opening  raUttoas  seqaence 
which  ^eCBOe  had  followed  untfl  fune 
of  1965.  SBoe  |une,  the  OBOE  had 
experimented  with  &e  revised  opening 
rotations  currently  ia  e£foct.^  Based  on 
^at  expedBent,  however,  the  CBOE  has 
determined  to  reinstate  its  prior 
prooedores. 

When  the  CB(X  estati&Aed  reverse 
sequence  opeaii^  rotations  ia  equity 
options  it  stated  iis  beiief  that  there 
would  be  less  disrnwtiiiuity  between  the 
estabUshmeat  of  an  opening  price  in  the 
near  term  options  and  opoi  trading.  This 
benefit  had  been  obtained  fay 
eraptoynient  of  a  reverse  sequence 
rotation  in  optiona  an  die  Standard  and 
Poor's  100  index  ("OeX").  The  C8QE 
states,  however,  that  the  oqterienoe  in 
OEX  has  noi  been  transfernble  to 
equity  options  for  several  reasons.  First, 
because  tho^  is  kss  activify  in  eqsity 
optioas  dian  in  OEX,  the  rotations  in 
equity  options  are  concluded  much 
«»t^er  and  there  is  iess  potential  price 
discontinHity  between  the  price  of  an 
option  in  open  trailing. 

Seoood.  the  CBOEstatos  that  the 
pricing  of  an  equity  op^on  is  more 
typically  ikiven  by  its  relatton^Hp  to  die 
price  of  the  underlyiag  stodc  than  the 
prioe  of  an  index  is  driven  by  its 


»  See  File  No.  SR-CBOE-85-oe,  SecunUes 
Exchange  Act  Releaae  No.  22042,  May  15, 1965;  SO 
FR  21386.  May  23, 1985. 
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relationship  to  the  value  of  the 
underlying  index.  Because  of  the  pricing 
relationship  between  equity  options  and 
the  underlying  stock,  most  market 
makers  price  aU  options  based  on  how 
they  price  the  near-term  options. 
Accordingly,  the  reverse  sequence 
procedure  in  options  on  individual 
stocks  conflicts  with  this  pricing 
procedure.  In  addition,  the  CBOE  states 
that  many  customers  who  seek  to  have 
options,  particularly  near-term  options, 
filled  in  opening  rotations  compare  the 
price  they  receive  to  the  opening  price  in 
the  underlying  stock,  which  can  change 
substantially  by  the  time  near-term 
options  are  reached  in  a  reverse 
sequence  rotation.  The  Interpretation  .01 
to  CBOE  Rule  6.2  continues  to  allow 
modifications  to  opening  rotations, 
including  employment  of  a  reverse 
sequence  rotation,  if  circumstances, 
such  as  heavy  opening  trading  volume, 
warrant  its  use. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6.  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b](2]  of  the  Act.  that  the 
proposed  rule  change  bne,  and  hereby 
is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  19, 19B5. 
|ohn  >Mieeler. 
Secretary. 
[FR  Doc  85-28008  Filed  11-22-85;  8:45  am] 
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[RatesM  no.  34-22632;  HI*  No.  SR-DTC- 

•"'ji 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Depository  Trust  Co.  Relating  to 
Amendments  of  Rules  21  and  22  of  the 
OTC  Rules 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  November  12, 1985,  The 
Depository  Trust  Company  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organaization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


L  Self-Regulatory  Oiganixation's 
Statement  itf  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Text  of  Proposed  Rule  Change 

The  Depository  Trust  Company 
("DTC")  is  filing  herewith  amemhnents 
of  Rules  21  and  22  of  the  DTC  Rules  so 
that  the  Rules  will  provide  as  follows: 

RuJe  21 — Disciplinary  Sanctions 

The  Corporation  may  discipline  a 
Participant  or  a  Pledgee  for  a  violation 
of  these  Rules  or  the  Procedures  or  for 
errors,  delays  or  other  conduct 
detremental  to  the  operations  of  the 
Corporation,  Participants,  or  Pledgees, 
or  for  not  providing  adequate  facilities 
for  its  business  with  the  Corporation  by 
imposing  any  of  the  following  sanctions: 
expulsion;  suspension;  limitation  of 
activities,  functions  and  operations;  fine; 
censure;  and  any  other  fitting  sanction. 
In  addition,  in  the  event  a  Participant 
shall  violate  these  Rules,  the  Procedures, 
or  any  of  its  agreements  with  the 
Corporation,  the  Corporation  may 
require  such  cash  or  other  deposit  by  a 
Participant  to  the  Participants  Fund  or 
otherwise  as  shall  be  necessary  or 
appropriate  to  protect  the  Corporation. 
Participants,  or  Pledgees,  in  the 
circumstances. 

When  the  Corporation  proposes  to 
impose  a  sanction  it  will  send  the 
Participant  or  Pledgee  a  written 
statement  describing  the  reason  for  the 
proposed  sanction  and  notifying  the 
Participant  or  Pledgee  that  it  has  an 
opportimity  to  respond  pursuant  to  Rule 
22.  Thf  sanction  proposed  may  be 
imposed  by  the  Chairman  of  the  Board, 
the  President,  or  the  Secretary  of  the 
Corporation,  unless,  within  five  business 
days  after  notification  of  such  proposed 
sanction,  the  Participant  or  Pledgee 
provides  written  notice  of  its  desire  to 
contest  a  sanction  before  it  is  imposed 
pursuant  to  Rule  22  shall  not  apply  to  a 
case  where  the  Corporation  summarily 
suspends  and  closes  the  accounts  of  a 
Participant  or  Pledgee  pursuant  to  the 
Securities  Exchange  Act  of  1934  as 
amended. 

Rule  22— Right  To  Contest  Decisions 

Sec.  1  A  Participant  or  Pledgee  or  an 
applicant  to  become  a  Participant  or 
Pledgee  (hereinafter  in  any  case  in  this 
Rule  referred  to  as  the  "Interested 
Person"),  shall  have  the  opportunity  to 
be  heard  on  any  decision  of  the 
Corporation: 

(a)  Which  proposes  to  deny  the 
applicant's  apphcation  to  become  a 
Participant  or  a  Pledgee;  or 

(b)  To  cease  to  act  for  the  Participant 
pursuant  to  Rule  10. 11  or  12;  or 


(c)  To  summarily  suspend  and  close 
the  accounts  of  a  Participant  or  Pledgee 
pursuant  to  the  Securities  Exchange  Act 
of  1934  as  amended;  or 

(d)  To  terminate  its  agreement  with 
the  Pledgee  provided  for  in  Section  3  of 
Rule  2;  or 

(e)  Which  proposes  to  impose  a 
disciplinary  sanction  pursuant  to  Rule 
21. 

Section  2.  An  Interested  Person  may 
request  an  opportunity  to  be  heard  by 
filing  with  the  Corporation,  within  the 
applicable  time  period  specified  by 
these  Rules,  a  written  request  for  a 
hearing  setting  forth  (i)  the  action  or 
proposed  action  of  the  Corporation  with 
respect  to  which  the  hearing  is 
requested,  (ii)  a  copy  of  the  statement 
sent  by  the  Corporation  describing  the 
action  or  proposed  action  and  (iii)  the 
name  of  the  Interested  Person  and  its 
representative  who  may  be  contacted 
with  respect  to  the  hearing.  Within  7 
business  days  after  the  Interested 
Person  files  such  written  request  with 
the  Corporation,  or  3  business  days  in 
the  case  of  summary  action  taken 
against  the  Interested  Person  pursuant 
to  the  Securities  Exchange  Act  of  1934, 
the  Interested  Person  pursuant  to  the 
Securities  Exchange  Act  of  1934.  the 
Interested  Person  shall  submit  to  the 
Corporation  a  clear  and  concise  written 
statement  setting  forth  with  particularity 
the  action  or  porposed  action  of  the 
Corporation  with  respect  to  which  the 
hearing  is  requested,  the  basis  for 
objection  to  such  action  and  whether  the 
Interested  Person  chooses  to  be 
represented  by  counsel  at  the  hearing. 
The  failure  of  the  Interested  Person  to 
file  the  written  request  referred  to  above 
within  the  time  period  required  by  these 
Rules  and/or  the  failure  of  the 
Interested  Person  to  submit  the  written 
statement  referred  to  above  within  the 
time  period  specified  above  shall 
constitute  a  waiver  by  the  Interested 
Person  of  its  right  to  a  hearing.  The 
Corporation  shall  notify  the  Interested 
Person  in  ivriting  of  the  date,  place  and 
hour  of  the  hearing  at  least  5  business 
days  prior  to  the  hearing. 

Section  3.  The  hearing  will  be  before  a 
member  or  members  of  a  panel 
(hereinafter  the  "Panel")  selected  by  the 
Chairman  of  the  Board  from  a  pool 
(hereinafter  the  "Pool")  of  persons 
employed  or  suggested  by  Participants 
or  the  Corporation.  Persons  shall  be 
appointed  Members  of  the  Pool  by  the 
Board  of  Directors  or  the  Chairman  of 
the  Board.  Unless  otherwise  stipulated 
by  all  parties,  including  the  Corporation, 
the  Panel  shall  be  comprised  of  the 
following  number  of  members: 
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(i)  Hearing  relating  to  fines  of  $5,000 
or  less — one  Panel  member; 

(ii)  Hearings  other  than  those 
specified  in  (i]  above — at  least  two 
Panel  members. 

Notwithstanding  the  above,  the  Panel 
shall  not  include  any  person  who  had 
responsibility  for  the  action  or  proposed 
action  of  the  Corporation  as  to  which 
the  hearing  relates. 

Sec.  4.  At  the  hearing,  the  Interested 
Person  shall  be  afforded  an  opportunity 
to  be  heard  and  may  be  represented  by 
counsel  if  the  Interested  Person  has  so 
elected  pursuant  to  Rule  22.  Sec.  2(iii).  A 
record  sjiall  be  kept  of  any  hearing  held 
pursuant  to  this  Rule,  and  the  cost  of  the 
record  may,  in  the  discretion  of  the 
Panel,  be  charged  in  whole  or  in  part  to 
the  Interested  Person  in  the  event  that 
the  decision  at  the  hearing  is  adverse  to 
the  Interested  Person. 

Sec  5.  The  Panel  shall  advise  the 
Interested  Person  of  its  decision  in 
writing  within  10  business  days  after  the 
conclusion  of  the  hearing.  If  the  decision 
of  the  Panel  shall  have  been  to  deny  the 
Interested  Person's  application  to 
become  a  Participant  or  a  Pledgee  a 
notice  of  decision  setting  forth  the 
specific  grounds  upon  which  the 
decision  is  based  shall  be  furnished  to 
the  Interested  Person.  If  the  decision  of 
the  Panel  shall  have  been  to  impose  a 
disciplinary  sanction  on  the  Interested 
Person  in  accordance  with  Rule  21  or  to 
affirm  any  summary  action  previously 
taken  against  the  Interested  Person 
pursuant  to  the  Securities  Exchange  Act 
of  1934  as  amended,  a  notice  of  decision 
setting  forth  (i)  any  act  or  practice  in 
which  the  Interested  Person  has  been 
found  to  have  engaged,  or  which  the 
Interested  Person  has  been  found  to 
have  omitted,  (ii)  the  specific 
provision(s)  of  the  Rules  or  Procedures 
of  the  Corporation  or  of  the  Participant's 
agreements  with  the  Corporation  which 
any  such  act  or  practice  or  omission  to 
act  has  been  deemed  to  violate,  and  (iii) 
the  sanction  imposed  and  the  reasons 
therefor  shall  be  furnished  to  the 
Interested  Person.  Decisions  of  the  Panel 
are  final,  but  the  Board  of  Directors  may 
in  its  discretion  modify  any  sanction  or 
reverse  any  decision  of  the  Panel. 

Sec.  6.  The  reversal  or  modification  at 
the  hearing  or  subsequently  by  the 
Board  of  Directors,  the  Securities  and 
Exchange  Commission  or  any  other 
person  of  any  action  previously  taken 
against  the  Interested  Person  pursuant 
to  the  Securities  Exchange  Act  of  1934 
shall  not  invalidate  the  acts  of  the 
Corporation  or  its  officers,  directors, 
employees  or  agents  taken  prior  to  such 
reversal  or  mo^cation. 


Se&  7.  Any  action  or  proposed  action 
of  the  Corporation  as  to  which  an 
Interested  Person  has  the  right  to  be 
heard  pursuant  to  Rule  22  shall  be 
deemed  final  (i)  when  the  Interested 
Person  stipulates  to  the  taking  of  such 
action  by  the  Corporation,  at  which  time 
the  Corporation  shall  furnish  the 
Interested  Person  with  a  statement 
containing  the  information  referred  to  in 
Section  5  of  this  Rule,  or  (ii)  upon  the 
expiration  of  the  applicable  time  period 
provided  in  these  Rules  for  the  filing  of  a 
written  request  or  a  written  statement 
pursuant  to  Section  2  of  this  Rule,  at 
which  time  any  such  proposed  action  of 
the  Corporation  shall  become  find  and 
at  which  time  the  Corporation  shall 
furnish  the  Interested  Person  with  a 
statement  containing  the  information 
referred  to  in  Section  5  of  this  Rule,  or 
(iii)  if  a  hearing  has  been  held  pursuant 
to  Rule  22.  when  the  Corporation  gives 
notice  to  the  Interested  Person  of  the 
Panel's  decision  pursuant  to  Section  5  of 
this  Rule. 

Sec.  8.  A  Panel  may  at  any  time 
establish  procedures  for  a  hearing  not 
otherwise  provided  for  by  these  Rules 
with  respect  to  any  action  or  proposed 
action  of  the  Corporation. 

(b)  Not  applicable. 

(c)  Not  applicable. 

2.  Procedures  of  the  Self-Regulatory 
Organization 

(a)  The  proposed  rule  change  was 
approved  by  DTCs  Board  of  Directors. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puipose  of,  and* 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simimaries,  set  forth  in 
sections,  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC  has  adopted  the  proposed  rule 
change  so  that  its  Rules  will  be  in 
confinnity  with  sections  17A(b)(3)(G). 
17A(b){3)(H).  and  17A(b)(5)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (the  "Act"). 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  o^ 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  The  proposed  rule 
change  will  equitably  allocate  fees 
among  DTC  Participants. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  not  requested  comments  on 
the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  Uiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stret,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organizaiton. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16. 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
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Dated:  November  IS.  1965. 
lohnWIwdbr. 
Secretary. 
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S«H-R«9ulatory  Organizations;  Filing 
and  Order  Qranting  Acc«l«ratad 
Approval  of  Propoaad  Rula  Change  by 
the  Phladelphla  Stock  Exchange,  Inc. 
Relating  to  the  Election  of  Stop  and 
Stop  UmH  Option  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  November  4. 1965  the 
I%iladelphia  Stock  Exchange.  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposad  Rule  Change 

Rule  10ee(a]  No  change. 

(b)  No  change. 

(c)(1)  No  change. 

(c)(2]  No  change. 

(c)(3]  A  stop  order  and  a  stop  limit 
order  in  option  contracts  shall  also  be 
elected  by  a  quotation,  as  follows.  A 
stop  order  to  buy  shall  become  a  market 
order  when  the  bid  price  in  the  options 
series  is  at  or  above  the  stop  price,  after 
the  order  is  represented  in  the  trading 
crowd.  A  stop  order  to  sell  shall  become 
a  maiket  order  when  the  offer  price  in 
the  option  series  is  at  or  below  the  stop 
price,  after  the  order  is  represented  in 
the  trading  crowd. 

A  stop  limit  order  to  buy  shall  become 
a  limit  order  executable  at  the  limit 
price  or  a  better  price,  if  obtainable, 
when  the  bid  price  in  the  option  series  is 
at  or  above  the  stop  price,  after  the 
order  is  represented  in  the  trading 
crowd. 

A  stop  limit  order  to  sell  shall  become 
a  limit  order  executable  at  the  limit 
price  or  at  a  better  price,  if  obtainable, 
when  the  offer  price  in  the  option  series 
is  at  or  below  the  stop  price,  after  the 
order  is  represented  in  the  trading 
crowd. 

No  stop  order  or  stop  limit  order 
elected  by  a  quotation  may  be  executed 
without  prior  approval  of  a  Floor 
Official. 


D.  Self-Regulatory  QiganizatitHi's 
Statement  of  tte  Purpose  of,  and 
SUtutoiy  Basis  for.  the  Proposed  Rule 
CSiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Since  the  beginning  of  the  Exchange's 
options  program,  option  specialists  have 
been  permitted  to  accept  stop  orders 
and  stop  limit  orders.  A  stop  order  to 
buy  (sell)  is  an  order  left  on  the 
specialist's  book  which  becomes  a 
market  order  when  a  transaction  in  the 
security  occurs  at  or  above  (below)  the 
stop  price.  A  stop  limit  order  to  buy 
(sell)  is  an  order  left  on  the  specialist's 
book  which  becomes  a  limit  order 
executable  at  the  limit  price  or  at  a 
better  price  when  a  transaction  in  a 
security  occurs  at  or  above  (below)  the 
stop  price.  When  a  transaction  in  the 
security  occurs  at  the  appropriate  stop 
or  stop  limit  price,  the  stop  or  stop  limit 
order  is  deemed  "elected". 

Stop  and  stop  limit  orders  may  serve 
to  minimize  losses  should  the  market 
move  adversely  to  an  investor's  position 
and  may  be  useful  in  other  strategies  as 
well. 

Flowever.  under  present  Exchange 
rules,  the  effectiveness  of  stop  and  stop 
limit  orders  has  been  curtailed  when 
such  orders  have  been  used  in 
connection  with  inactive  option  series 
(e.g.,  options  which  are  deep-in-the- 
money).  If  the  value  of  an  option 
increases  or  decreases  substantially 
(based  upon  movement  in  the  underlying 
security),  but  no  transaction  takes  place 
in  the  option,  the  quoted  market  for  the 
option  may  go  through  the  stop  or  stop 
limit  price.  In  such  situation,  the  order 
would  not  be  elected.  Thus,  the  order 
would  remain  unexecuted  on  the 
specialist's  book  and  the  desired  price 
protection  would  not  be  achieved. 

To  alleviate  this  situation,  the 
Exchange  proposes  that  stop  and  stop 
limit  option  orders  be  elected  by  a 
quotation  as  well  as  by  a  transaction. 
This  means  that  a  stop  or  stop  limit 
order  that  has  been  left  on  the 


specialist's  book  will  become  a  maiket 
or  limit  order,  respectively,  when  the 
quoted  market  for  the  option  reaches  the 
appropriate  bid  or  offer  price,  as 
specified  in  the  text  of  the  proposed  rule 
change  in  Item  L 

The  proposal  provides  that  the 
executive  of  all  stop  and  stop  limit 
orders  elected  by  a  quotation  must  be 
approved  by  a  Floor  Official.  This  will 
protect  against  the  possibility  of  a 
specialist  electing  a  stop  or  stop  limit 
order  to  exacerbate  price  movements  in 
die  option. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by  extending 
the  utility  of  stop  and  stop  limit  orders 
to  minimize  investors'  losses.  Therefore, 
the  proposed  rule  change  is  consistent 
with  section  6(b)(5)  of  the  1934  Act. 
which  provides  in  pertinent  part  that 
the  rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investing  public 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

The  Exchange  beheves  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  self-regulatory 
organization  and  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  Commission  previously  has 
approved  substantially  identical 
proposals  by  the  American  •  and  New 
York  •  Stock  Exchanges  and  has  not 


'  See  Securities  Exchange  Act  Releaae  No.  22240 
Only  15, 1985),  50  PR  2977B  (Tile  No.  SR-Amex-84- 
41). 

■  See  SecuTitiet  Exdiange  Act  Release  No.  22495 
(October  2, 1985),  SO  FR  41082  (File  No.  SR-NYSR- 
85-32). 
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received  any  advene  commenta  on 
thoae  rule  changes. 

rv.  SoBdtatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conmiission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16. 1985. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  15, 1985. 
lofanWhedOT. 
Secretary. 

[PR  Doc.  B5-28006  Filed  11-22-85;  8:45  am] 
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American  Electric  Power  Co,  Inc.  et 
aL;  Proposal  to  Issue  Guarantee  and 
Obtain  Letters  of  Credit  on  Behalf  of 
Subskflary  and  for  Subsidiary  to 
Obtain  Letters  of  CredR 

November  18, 1985. 

American  Electric  Power  Comptuiy. 
Inc.  ("AEF'),  a  registered  holding 
company,  and  its  wholly  owned  service 
company,  American  Electric  Power 
Service  Corporation  ("AEPSC').  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
have  filed  a  declaration  with  the 
Commission  subject  to  sections  6(a),  7, 
12(b)  and  12(f)  of  the  PubUc  Utility 
Holding  Company  Act  of  1935  ("Act"). 

AEPSC  renders  various  management 
and  other  services  to  the  AEP  System 
Companies,  including  the  procurement 
of  virtually  all  required  insurance 


protection  for  these  companies.  AEPSC 
is  required  to  provide  Pacific  Employers 
Insurance  Company  ("Pacific")  and 
Insurance  Company  of  North  America 
("INA")  with  either  a  letter  of  credit  or  a 
surety  bond  in  order  to  secure  certain 
unfunded  liabilities  associated  with  a 
workmen's  compensation  program  with 
Pacific  and  a  general  and  automobile 
liability  insurance  program  with  INA.  By 
order  dated  June  22, 1978  (HCAR  No. 
20597),  AEP  was  authorized  to  guarantee 
AEPSC's  performance  in  order  for  it  to 
obtain  such  letters  of  credit  or  surety 
bonds  in  favor  of  INA.  It  was  further 
provided  that  the  maximum  amoimt  of 
paid  public  liability  losses  which  may 
be  reimbursed  to  INA  by  AEPSC  and,  as 
a  result,  the  maximum  amount  of  such 
letter  of  credit  or  bond  of  indemnity 
under  the  general  automobile  liability 
insurance  program,  could  not  exceed 
$7.5  million. 

Under  the  workmen's  compensation 
program,  the  AEPSC  proposes  to  provide 
Pacific  directiy  with  a  letter  of  credit  or 
surety  bond  in  order  to  secure  the 
unpaid  portion  of  the  deposit  premium. 
It  is  projected  by  the  AEPSC  that  the 
amoimt  of  unpaid  deposit  premiums 
which  it  will  be  called  upon  to  secure 
through  the  use  of  a  letter  of  credit  or 
surety  bond  during  the  years  1986-1989 
are  $3,345,000,  $4,377.00a  and  $5,775,000. 
respectively,  and  that  the  maximum 
amount  of  such  letter  of  credit  or  surety 
bond  shall  not  exceed  $10,000,00a 

In  regards  to  the  General  and 
Automobile  Liability  Program,  the 
AEPSC  projects  that  the  probable 
amounts  of  public  liability  losses  to  be 
reimbursed  by  it  to  INA  during  the  years 
1986-1989  are  $ll,403.00a  $16,370,000. 
and  $20,840,000,  respectively.  It  is 
proposed  herein  that  the  limitation  of 
$7,500,000,  approved  in  1987,  be 
increased  to  $21,000,000  so  that  the 
AEPSC  may  provide  the  required  letter 
of  credit  to  INA. 

It  may  be  necessary  that  AEP 
continue  to  guarantee  the  obligations  of 
the  AEPSC  with  respect  to  sudi  letters 
of  credit  or  surety  bonds,  or,  in  the 
alternative,  obtain  such  letters  of  credit 
or  surety  bonds  itself  on  behalf  of  the 
AEPSC  Approval  is  hereby  sought  for 
AEP  to  continue  to  undertake  these 
actions  on  behalf  of  the  AEPSC. 

On  October  1, 1980,  tiie  AEPSC 
instituted  a  group  medical  plan  with 
Aetiia  (the  "Split-Funded  Plan").  The 
Split-Funded  Plan  provides  coverage  for 
certain  medical  expenses  for  covered 
employees,  and  the  premium  for  such 
coverage  is  determined  upon  a  split- 
funded  retrospective  rating  basis. 

The  AEPSC  proposes  to  provide 
Aetna  with  a  letter  of  credit  in  its  favor 
in  an  amount  not  less  than  120%  of  what 


the  AEPSC's  conventional  reserve  level 
would  have  been  under  the  conventional 
arrangement,  discussed  in  the 
declaration,  as  projected  annually  by 
Aetna  based  upon  audits  and  paid 
claims  adjustments.  Such  letter  of  credit 
could  be  drawn  upon  by  Aetna,  should, 
among  other  reasons,  the  Split-Funded 
Plan  terminate  and  the  AEPSC  not  make 
arrangements  for  meeting  future 
liabilities  on  a  basis  satisfactory  to 
Aetna.  For  the  year  1985,  Aetna  has 
projected  the  conventional  reserve  level 
to  be  $10,665,600,  which  under  the  letter 
of  credit  provision,  would  require  the 
AEPSC  to  provide  a  letter  of  credit  in 
the  amount  of  $13,332,000.  Moreover,  in 
the  foreseeable  future,  it  is  anticipated 
that  the  conventional  reserve  level  will 
remain  relatively  stable  and  therefore 
the  maximum  level  of  letter  of  credit  the 
AEPSC  may  obtain  in  favor  of  Aetna 
will  not  exceed  $20,000,000. 

It  may  be  necessary  for  AEP  to 
guarantee  the  performance  of  the 
AEPSC  in  order  for  it  to  obtain  such 
letter  credit.  In  such  instance,  no  charge 
would  be  made  by  AEP  for  such 
guarantee.  In  the  alternative,  it  may  be 
necessary  that  AEP  itself  obtain  such 
letter  of  credit  on  behalf  of  the  AEPSC 
in  which  instance  AEP  will  bill  the 
AEPSC  for  any  cost  thereof.  Approval  is 
hereby  sought  for  AEP  to  undertake 
these  actions  on  behalf  of  the  AEPSC 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  12, 1985,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C  20549, 
and  serve  a  copy  on  the  declarants  at 
the  address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  wall  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
declaration  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Mollis, 
Assistant  Secretary. 
(FR  Doa  85-28004  Filed  11-22-85;  8:45  amj 
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Application  and  Opportunity  for 
Hearing;  IDS  Life  Insurance  Co.  et  aL 

(jovember  18, 19B5. 

Notice  is  hereby  given  that  IDS  Life 
Insurance  Ck>mpany  ("IDS  Life"),  a  stock 
life  insurance  company  organized  under 
the  laws  of  the  State  of  Minnesota,  and 
IDS  Life  Variable  Life  Separate  Account 
(the  "Account"),  a  separate  account  of 
IDS  Life  registered  under  the  Investment 
Company  Act  of  1940  (the  "Act")  as  a 
unit  investment  trust  (collectively. 
"Applicants"),  filed  an  application  on 
May  10, 1985,  and  amendments  thereto 
on  October  16, 1985,  and  November  8, 
1985,  pursuant  to  section  6{c)  of  the  Act, 
for  an  order  of  exemption  from  sections 
2(a)(32).  2(a)(35),  22(c),  26(a),  27(c)(1), 
27(c)(2),  27(d),  and  27(f)  of  the  Act,  and 
Rules  8e-2(b)(l),  6e-2(b)(12),  6e-2(b)(13), 
6e-2(c)(l),  6e-2(c)(4).  22c-l,  and  27f-l 
thereunder,  to  the  extent  necessary  to 
permit  Applicants  to  offer  the  single 
premium  variable  life  insurance  policy 
("the  Contract")  described  in  the 
AppUcation.  Applicants  represent  that 
they  will  file  a  final  amendment  for 
clarification  purposes  subsequent  to  this 
notice  but  prior  to  an  order  being 
granted.  All  iiiterested  persons  are 
referred  to  the  Application  on  file  with 
the  Commission  for  a  statement  of  the 
facts  and  representations  contained 
therein,  which  are  summarized  below, 
and  arc  referred  to  the  Act  and  the 
Rules  thereunder  for  a  statement  of  the 
relevant  statutory  provisions. 

Applicants  represent  that  the  Account 
was  established  for  the  purpose  of 
funding  Contracts  issued  by  IDS  Life. 
Each  subaccount  of  the  Account  is 
invested  in  a  corresponding  portfolio  of 
IDS  Life  Series  Fund,  Inc.  (the  "Fund"),  a 
series  fund  registered  under  the  Act  as 
an  open-end  investment  management 
company.  The  portfolios  consist  of  the 
Money  Market  Portfolio,  the  Income 
Portfolio,  the  Equity  Portfolio,  the 
Managed  Portfolio,  and  the  Government 
Securities  Portfolio. 

Custoflianship 

Applicants  request  an  exempbon  from 
sections  26(a)  and  27(c)(2)  of  the  Act 
and  Rule  6e-2  to  the  extent  necessary  to 
permit  the  Account  to  hold  shares  of  the 
Fund  under  an  open  account 
arrangement  without  the  use  of  stock 
certificates  and  without  IDS  Life  acting 
as  trustee  pursuant  to  a  trust  indenture. 
The  Commission  has  recently  proposed 
to  amend  rule  6e-2(b)(13)(iii)  >  to  permit 


'  See  InvMtment  Company  Act  Rel.  No.  14421, 
March  IS,  ISSS. 


the  relief  requested,  subject  to  certain 
conditions.  Applicants  represent  that 
they  will  meet  the  conditions  of  the 
proposed  toiendments,  i.e.,  that  the  life 
insurer  complies  with  all  other 
applicable  provisions  of  section  26  as  if 
it  were  a  trustee,  depositor  or  custodian 
for  the  separate  account;  files  with  the 
insurance  regulatory  authority  of  a  state 
or  territory  of  the  United  States  or  of  the 
District  of  Columbia  an  annual 
statement  of  its  financial  condition  in 
the  form  prescribed  by  the  National 
Association  of  Insurance 
Commissioners,  which  most  recent 
statement  indicates  that  it  has  a 
combined  capital  and  surplus,  if  a  stock 
company,  or  an  unassigned  surplus,  if  a 
mutual  company,  of  not  less  than 
$1,000,000;  and  is  examined  bom  time  to 
time  by  the  insurance  regulatory 
authority  of  such  state,  territory  or 
District  of  Columbia  as  to  its  &iancial 
condition  and  other  affairs  and  is 
subject  to  supervision  and  inspection 
with  respect  to  its  separate  account 
operations. 

Sales  Chaige 

No  sales  charge  is  deducted  from  the 
single  premium  payment;  however, 
AppUcants  state  that  IDS  Life  will  use  a 
contingent  deferred  sales  charge 
("CDSL")  to  recover  certain  expenses 
relating  to  the  sale  of  the  Contract 
including  commissions  paid  to  sales 
personnel,  and  other  promotional  and 
selling  expenses.  Applicants  state  that 
the  surrender  values  under  the  Contract 
will  be  adjusted  to  reflect  a  charge  equal 
to  6%  of  the  Contract's  cash  value  in  the 
first  contract  year,  decUning  by  1%  each 
year  thereafter  until  the  charge  is  1%  in 
the  eighth  Contract  year  and  0%  in  all 
succeeding  Contract  years.  Applicants 
represent  that  the  CDSL  will  not  exceed 
9%  of  the  single  premium.  It  will  apply 
only  upon  the  full  surrender  of  a 
Contract  Applicants^urther  state  that 
this  chaige  will  afiiect  the  cash 
surrrender  value  of  the  Contract,  as  well 
as  the  amount  available  for  Contract 
loans  and  that  it  will  not  affect  the 
amounts  that  can  be  transferred  among 
the  subaccounts,  the  subaccounts' 
investment  performance,  a 
contractholder's  voting  interest  or  the 
Contract's  death  benefits. 

AppUcants  assert  that  their  deferred 
sales  load  benefits  the  public  is  more 
advantageous  to  the  investor  than  a 
front-end  load,  and  is  consistent  with 
the  essential  purpose  of  variable  life 
insurance.  Applicants  submit  that  a 
CDSL  will  generally  provide  higher  cash 
surrender  values  and  a  generally  greater 
death  benefit  than  a  front-end  sales 
charge  since  more  money  is  at  work  for 
the  contractholder  from  the  start  of  the 
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contract  Applicants  assert  that  Rule  6e- 
2  can  be  read  as  only  contemplating 
sales  loads  imposed  upon  a  premium 
payment  and  Applicants  seek 
exemptive  relief  in  order  to  avoid  any 
question  regarding  complete  compliance 
with  the  Act  and  rules  thereunder. 

Applicants  asset  that  section  2(a)(35) 
contemplates  that  a  charge  to  cover 
sales  and  promotional  expenses 
incurred  in  connection  with  the  sale  of 
investment  company  securities  will  be 
deducted  at  the  time  payment  for  those 
securities  is  made,  and  that  a  CDSL 
many  not  be  encompassed  by  the 
definition  of  sales  load  in  Rule  6e-2. 
paragraphs  (b)(1)  and  (c)(4).  Applicants 
seek  exemptive  rehef  from  those 
provisions  to  permit  the  imposition  of  a 
CDSL  on  the  grounds,  inter  alia,  that  the 
timing  of  the  CDSL  does  not  change  its 
essential  nature.  Applicants  also  seek 
exemptive  relief  ftt)m  sections  2(a)(32), 
27(c)(1),  27(d)  and  Rule  6e-2.  paragraphs 
(b)(12)  and  (b)(13)(iv).  to  the  extent  that 
such  provisions  do  not  contemplate  the 
imposition  of  a  sales  charge  at  the  time 
of  redemption.  Applicants  submit  that 
the  contracts  are  redeemable  securities, 
whether  the  sales  charge  is  imposed  at 
the  time  of  purchase  or  whether  such 
charge  is  deferred  and  made  contingent 
upon  an  occurrence  at  a  later  time. 

With  respect  to  section  22(c)  and  Rule 
220-1,  Applicants  assert  that  Rule  6e- 
2(b)(12)  affords  exemptive  relief  from 
those  provisions  with  respect  to 
redemption  procedures,  which  include 
surrender  and  exchange  provisions  in 
the  context  of  variable  life  insurance, 
and  that  Rule  6e-2(b)(12)  could  be  read 
as  being  premised  on  the  absence  of  a 
CDSL  Applicants  state  that  their  CDSL 
would  in  no  way  have  the  dilutive  effet 
which  Rule  22c-l  was  designed  to 
prohibit  that  variable  life  insurance 
contracts  do  not  lend  themselves  to  the 
kind  of  speculative  short-term  trading 
that  Rule  22c-l  was  aimed  against^H 
that  a  CDSL  would  discourage  ratherlQ;_^ 
than  encourage  any  such  trading. 

Applicants  request  exemption  from 
Rule  6e-2(c)(l)(i).  which  defines 
"variable  life  insurance  contract"  in 
terms  of  a  cash  surrender  value  that 
varies  to  reflect  the  investment 
experience  of  a  separate  account  to  the 
extent  necessary  for  this  provision  to  be 
deemed  to  apply  to  the  structure  of  cash 
surrender  values  under  the  Applicants' 
Contract. 

Cost  of  Insurance  Charge 

Applicants  assert  that  the  exemptive 
relief  provided  by  Rule  6e-2(b)(13)(iii)  is 
broad  enough  to  permit  a  deduction 
fiY)m  the  Account  for  the  cost  of 
insurance  charge.  Nevertheless, 
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AppUcanU  request  exeBq>tian  fron 
sectioiu  26(aK2)  aad  27(cX2]  of  the  Act 
Applicant*  state  that  tlie  Coatract  is 
structured  so  that  the  cost  of  insurance 
chai^ge  is  deducted  nonthly  based  on  the 
net  amount  at  risk  commensurate  with 
the  risks  under  each  Contract 
Applicants  axgue  that  this  method  of 
deduction  increases  the  amount 
invested  on  behalf  of  contractownei*. 
AppUcants  believe  that  it  is  more 
equitable,  and  beneficial  to  contract 
holders  to  deduct  the  cost  of  insurance 
charge  on  an  ongoing  basis  directly  from 
each  contract  rather  than  to  deduct  it 
from  the  single  premium.  Applicants 
state  that  any  such  deduction  from  the 
single  premium  would  be  a  large  one. 
accompanied  by  a  significant  risk 
charge,  based  on  necessary  assumptions 
about  the  length  of  time  the  contract 
would  be  in  force,  the  investment 
performance  of  the  various  subaccounts, 
how  the  contractfaolder  would  allocate 
monies  among  the  subaccounts,  and  the 
other  factors  necessary  to  determine  the 
net  amoont  at  risk  over  the  life  of  the 
contract 

Guaiaotaed  Death  Benefit  Risk  Chaise 
Applicants  state  that  IDS  Life  deducts 
froB  the  Amount  a  minimtmi  death 
benefit  guarantee  risk  cfaafge  equal,  on 
an  annaal  iMsis.  to  .15  percent  of  the 
daUy  net  asset  value  of  the  subaocoonts. 
Applicaots  state  that  this  charge  is  to 
compensate  IDS  Life  for  the  risk  it 
assumes  by  providing  a  guaranteed 
mininwun  drath  benefit  Le..  by 
guaranteeing  that  the  death  benefit  will 
never  be  less  than  the  death  benefit  at 
the  time  the  Contact  was  issued,  absent 
contract  loans.  Apf^cants  request  an 
exemption  from  sections  2a(aH2)  and 
27(c)(2)  of  die  Act  to  the  extent 
necessary  to  permit  this  deduction. 

In  accordance  with  the  provisions  <rf 
proposed  paragraph  (b}(13](iii)(F)  of 
Rule  6e-2.  Ai^licants  represent  that 
they  have  reviewed  the  level  of  the 
minioMim  death  benefit  ^larantee 
charge  under  comparable  scheduled 
premium  variable  life  insurance 
contracts  currently  being  offered  and 
that  the  charges  under  the  Contracts  are 
within  the  range  of  iiulustry  practice  for 
comparable  contracts.  Apphcants 
further  represent  that  IDS  Life  wrill 
maintain  at  its  home  office,  available  to 
the  Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  IDS  Life's  comparative 
survey.  Applicants  state  that  Aey  do  not 
believe  that  the  CDSL  being  inpoaed 
under  the  Contracts  will  cover  the 
expected  costs  of  distributing  the 
Contracts.  IDS  Life  has  concluded  that 
there  is  a  reasooable  likelihood  that  the 


distribution  fiMwnng  artangsment  being 
used  in  connectiao  with  the  Contracts 
will  benefit  the  Account  and  tiie 
contractholdeis  and  represents  that  a 
memorandum  setting  forth  tbe  basis  for 
this  representation  will  be  maintained  at 
IDS  Life's  home  office  and  available  to 
the  Commission.  Applicants  further 
represent  that  die  Account  w^  only 
invest  in  underlying  faDd(s)  which  have 
undertaken  to  have  a  bovd  of  directors, 
a  majority  of  whom  are  not  interested 
persoiM  at  the  fund,  focmuiate  and 
approve  any  plan  under  Rule  1^>-1 
under  the  Act  to  finance  (Mstribntion 
expenses. 

WMidrawal  Notice 

Applicants  propose  to  personally 
deliver  the  right  of  withdrawal  notice 
together  with  the  Contract  in  certain 
circumstances,  and  to  furnish  notice  of 
such  withdrawal  right  and  a  Statement 
of  Contract  charges  on  a  written 
document  oontainii^  inlorraation 
comparable  to  that  required  by  Form  N- 
271-2.  AppUcants  request  exonptions 
from  section  27(f),  Rule  27f-l,  and  Rule 
6e-2(b)(13)  (viii)(A)  and  (viiiKC)  to 
permit  sudi  a  delivery,  /^piicants  state 
their  belief  that  their  notice  will  be  a 
more  effective  disclosure  document 
since  it  will  be  tailored  to  the  Ctmtracts 
and  that  perscmal  delivery  conforms  to 
industry  practice  and  is  a  less  costly 
way  of  delivering  the  required  notice. 
Applicants  also  state  that  comparable 
relief  has  been  afforded  to  flexible 
premium  contracts  and  has  been 
proposed  for  scheduled  contracts  in 
pending  amendments  to  Rule  Oe- 
2(b)(13MviiiKA)  and  (viiiKC). 

Section  6(c) 

Applicants  represent  pursuant  to 
section  6(c)  that  all  exemptions 
requested  are  necessary  or  appropriate 
in  the  public  interest  «nd  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  Applicants 
further  represent  (as  will  be  ckrified  by 
the  final  amendment)  that  if  and  to  the 
extent  that  Rule  6e-2  is  emended  to 
provide  relief  on  terras  or  conditians 
different  from  any  relief  granted  to  them 
pursuant  to  this  appiicatiao.  Applicants 
shall  take  all  neceesaiy  steps  to  comply 
with  amended  Rule  ee-2. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  December  13, 1985,  at  5:30  p  jn.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request  and  the 
specific  issues,  if  any.  of  Eact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 


D.C  20649.  A  copy  trf  Ae  request  shall 
be  served  personally  or  by  inail  on 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  any  attorney  at  law.  by 
certificate)  shall  be  filed  with  the 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  oV  upon  its  own 
motion. 

Far  the  Commigsiaa,  by  the  Division  of 
Investmeat  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoDia. 
Assistant  Secretary, 
(FR  Doc  £5^28002  Filed  ll-2£-e5;  6>iS  am] 
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Application  and  Opportunity  for 
Hearing;  Pruco  Ufe  Insurance  Ca  et  ai. 

November  18,  IBSS. 

Notice  is  hereby  given  that  Pruco  Life 
Insurance  Company  ("Pruco  Life"),  on 
its  own  behalf  and  as  sponsor  and 
depositor  of  the  Pruco  Life  Variable 
Insurance  Accoxmt  and  the  Pruco  Life 
Variable  Appreciable  Account  (the 
"Arizona  Accounts").  Pruco  Life 
Instvance  Company  of  New  Jersey 
("Pruco  Life  of  New  Jersey"),  on  its  own 
behalf  and  as  sponsor  and  depositor  of 
the  Pruco  Life  of  New  Jersey  Variable 
Insurance  Account  and  the  Pruco  Life  of 
New  Jersey  Variable  Appreciable 
Account  (die  "New  Jersey  Accounts"), 
and  The  Prudential  Insurance  Company 
of  America,  ("ftiidentiar)  (refeired  to 
collectively  as  "Apphcants")  filed  an 
application  on  October  1, 1985.  and  an 
amendment  thereto  on  November  12, 
1985,  for  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  exempting  Applicants  from 
certain  provisions  of  sections  9(a),  13(a), 
15(a).  and  lS(b)  of  the  Act.  and  Rules 
6e-2(b)  (15)  and  6e-3(T)  (b)  (15) 
thereunder.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  the  rules  thereunder  for  the  text 
of  the  relevant  provisions  thereof. 

Applicants  state  that  Pruco  Life  is  a 
stock  life  insurance  company  organized 
under  the  laws  of  the  State  of  Arizona 
and  Pruco  Life  of  New  Jersey  is  a  stock 
life  insurance  company  oignnzed  under 
the  laws  of  the  State  of  New  Jersey. 
Pruco  Life  is  a  wholly-owned  subsidiary 
of  I^dential  and  Pruco  Life  of  New 
Jersey  is  a  wholly-owned  subsidiary  of 
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Pruco  Life.  The  Arizona  Accounts  and 
the  New  Jersey  Accounts  (together,  the 
"Accounts")  are  separate  investment 
accounts  of  Pruco  Life  and  Pruco  Life  of 
New  Jersey,  respectively.  Prudential  is  a 
mutual  life  insurance  company 
organized  under  the  laws  of  the  State  of 
New  Jersey.  Prudential  is  registered  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and  as 
a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934.  Pruco  Life  and 
Pruco  Life  of  New  Jersey  will  hereinafter 
be  referred  to  collectively  as  the 
"Company." 

The  application  states  that  the 
Company  offers  and  sells  scheduled 
premium  variable  life  insurance 
contraicts  funded  through  the  Accounts. 
Each  Account  has  five  subaccounts, 
each  of  which  invests  its  assets 
exclusively  in  a  corresponding  Portfolio 
of  the  Pruco  Life  Series  Fund.  Inc.  (the 
"Series  Fund"). 

Applicants  assert  that  the  Accounts 
are  entitled  to  rely  upon  the  exemptions 
from  the  Act  provided  by  Rule  6e-2. 
Applicants  note  that  subsection  (b)  (15) 
of  Rule  6e-2  affords  exemptions  from 
certain  provisions  of  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  Act  to  any  unit 
investment  trust,  all  the  assets  of  which 
consist  of  shares  of  registered 
management  investment  companies  that 
offer  their  shares  exclusively  to 
scheduled  premium  variable  life 
insurance  separate  accounts  of  the  life 
insurer  or  of  any  affiliated  life  insurance 
company.  The  application  states  that  the 
Company  has  filed  with  the  Commission 
registration  statements  for  a  variable 
annuity  contract  and  a  flexible  premium 
variable  life  insurance  contract  and  that 
the  assets  related  to  these  contracts  will 
be  held  in  separate  accounts  and  will  be 
invested  in  the  Series  Funds,  together 
with  the  scheduled  premium  contracts. 
Accordingly,  Applicants  request 
exemptions  from  the  above-enumerated 
sections  of  the  Act  to  the  same  extent  as 
if  Rule  ee-2(b)  (15)  were  applicable. 

Applicants  assert  that  denying  the 
relief  sought  under  the  conditions 
proposed  would  be  inconsistent  with 
Rule  6e-3{T)  (b)  (15),  which  exempts 
flexible  premium  variable  life  insurance 
policies  from  sections  9(a),  13(a),  15(a), 
and  15(b),  notwithstanding  that  the 
proceeds  of  variable  annuity  contracts 
and  scheduled  premium  variable  life 
pohcies  will  also  be  invested  in  the 
same  underlying  fund.  Moreover, 
Applicants  points  out,  essentially  the 
same  exemptive  relief  they  seek  will  be 
provided  if  proposed  amendments  to 
Rule  6e-2(b)  (15)  are  adopted. 

In  addition.  Applicants  assert  that  the 
Commission  has  granted  similar  and 


virtually  identical  applications  filed  by 
other  issuers  and  that  this  confirms  that 
the  exemptive  relief  requested  satisfies 
the  requirements  set  forth  in  section  6(c) 
of  the  Act  that  the  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

Applicants  represent  that  the  shares 
of  the  Fund  will  be  voted  in  accordance 
with  the  instructions  of  the  owners  of 
the  contracts  participating  in  the  several 
separate  accoimts  that  invest  in  Fund 
shares  and  that  the  possibility  exists 
that  a  conflict  might  arise  between  the 
interests  of  the  owners  of  the  variable 
annuity  contracts  and  the  interests  of 
the  owners  of  the  variable  life  insurance 
contracts  with  respect  to  matters  that 
may  be  the  subject  of  shareholder  voting 
or  otherwise,  as  detailed  in  the 
application.  Applicants  propose  that  the 
exemptive  relief  they  seek  be  subject  to 
the  same  conditions  as  those  set  forth  in 
Rule  ee-^(T)  (b)  (15)  and  inlSie  proposed 
amendments  to  Rule  6e-2(b)  (15), 
namely  that  the  board  of  Uie  directors  of 
the  Fund  shall  have  a  majority  of 
disinterested  directors;  that  the  directors 
will  monitor  the  Fund  for  the  existence 
on  any  material  irreconcilable  conflict 
between  the  interests  of  variable 
annuity  contractowners  and  scheduled 
or  flexible  life  contractowners;  that  the 
Company  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  directors;  and,  if  a 
conflict  arises,  that  the  Company  will,  at 
its  own  cost,  remedy  such  conflict  up  to 
and  including  establishing  a  new 
registered  management  investment 
company  and  segregating  the  assets 
underlying  the  variable  annuity 
contracts  and  the  scheduled  or  flexible 
life  contracts. 

Applicants  represent  that  if  and  to  the 
extent  that  Rule  6e-2  and  Rule  6e-3(T) 
are  amended,  or  Rule  6e-3  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  Act  or  the  rules 
promulgated  thereunder  with  respect  to 
mixed  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  this  Application,  then 
Applicants  shall  immediately  take  such 
steps  as  may  be  necessary  to  comply 
wi^  Rules  6e-2  and  6e-3(T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  such  rules  are  applicable. 

In  addition.  Applicants  note.  Rules  6e- 
2(b)  (15)  (ii)  and  6e-3(T)  (b)  (15)  (ii) 
provide  that  the  life  insiu^r  issuing 
scheduled  premium  contracts  shaU  not 
be  subject  to  the  eligibility  requirements 
of  section  9(a)  (3)  of  the  Act  provided 
that  no  affiliated  person  of  the  life 


insurer  who  is  ineligible  by  reason  of 
paragraphs  (1)  or  (2)  of  section  9(a) 
participates  in  the  management  or 
administration  of  any  registered 
investment  company  of  which  the  life 
insurer  acts  as  investment  adviser  or 
principal  underwriter.  Thus,  if  the 
exemptions  provided  by  these  rules 
were  made  available  to  Applicants,  they 
would  permit  the  Company  to  serve  as 
investment  adviser  to  the  Series  Fund 
even  if  some  employee  who  does  not 
participate  in  any  way  in  the 
administration  of  the  Fund,  was 
ineligible  under  sections  9(a)  (1)  or  (2). 
However.  AppUcants  believe  (bin 
exemption  might  not  extend  to 
Prudential.  Prudential,  which  does  not 
itself  issue  any  variable  life  insurance 
contracts,  acts  as  investment  adviser  to 
the  Series  Fund  Applicants  assert  that 
although  paragraphs  (b)  (15)  of  both 
Rules  6e-2  and  6e-3(T)  appear  to  have 
been  intended  to  extend  to  affiliates  of 
the  insurer  as  well  as  to  the  insurer 
itself,  they  can  be  read  as  being  limited 
in  respect  to  subparagraphs  (ii)  as 
providing  exemption  only  to  the  life 
insurer.  Accordingly,  Applicants  ask 
that  exemptive  relief  from  Rules  6e-2(b) 
(15)  (ii)  and  6e-3(T)  (b)  (15)  (ii)  be 
granted  to  Prudential  to  the  extent  that 
it  serves  as  investment  adviser  to  the 
Series  Fund. 

Notice  is  further  given  that  any 
*  interested  person  wishing  to  request  a 
hearing  on  the  appUcation  may,  not  later 
than  December  13, 1985.  at  5:30  pjn..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  or  her 
interest,  the  reasons  for  his  or  her 
request,  and  the  specific  issues,  if  any, 
of  fact  or  law  that  are  disputed  to  die 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attomey-at-law,  by  certfficate)  shall  be 
filed  with  the  request  Persons  who 
request  a  hearing  will  receive  any 
notices  and  orders  issued  in  this  matter. 
After  said  date  on  order  disposing  of  the 
application  will  be  issued  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  motion. 

For  the  Commissioa,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
SUrley  E.  HoUis. 
Assistant  Secretary. 
[FR  Doa  8&-28003  Filed  11-22-85;  &45  am] 
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Nov«mber  IS,  19BS. 

Notice  is  hereby  givefi  tiiat  IDS  Life 
Insurance  Company  ("IDS  Life");  IDS 
Life  fawnnmce  ComfMsy  of  New  York 
("IDS  Life  of  New  Yoric");  IDS  Life 
Aoconnt  C  ("Accoont  C^  IDS  Life 
Aocoont  D  ("Account  D").  and  B)S  life 
Aooount  E  ("Acount  E")  (coUectiTely. 
"IDS  Life  Combining  AcoounU"):  IDS 
Life  Account  F  ("Account  F').  IDS  Life 
Account  G  ("Account  G").  and  JDS  L^ 
Accoimt  H  ("Account  H")  (collectively, 
IDS  Life  Continuing  AccounU");  IDS 
Life  of  New  York  Account  1  ("Account 
1").  IDS  Life  of  New  York  Account  2 
("Account  2"].  and  IDS  Life  of  New  York 
Account  3  ("Account  3")  (collectively. 
"IDS  Life  of  New  York  Combining 
Accounts"):  IDS  life  of  New  Yoric 
Accoimt  4  ("Account  4"),  IDS  Life  of 
New  York  Account  5  ("Account  5"),  and 
EDS  Life  of  New  Yoik  Account  B 
("Account  6")  (collectivBly,  "IDS  Life  of 
New  York  Continaing  Accounts");  and 
IDS  Fmancial  Services.  Inc.  f  *a)S") 
(hereafter  coDectivety  called 
"Applicants"),  at  IDS  Tower. 
Minneapobs.  Minnesota  S5474,  filed  an 
application  on  August  12, 1965.  and  m 
amendment  thereto  on  November  18, 
1985,  requesting  an  order  of  ttie 
Securities  and  Exchange  Commission 
("Commission")  exempting  Applicants 
from  the  provisions  of  Section  17(a)  of 
the  Investmoit  Company  Act  of  1940 
("Act"),  pursuant  to  Section  17(b)  of  the 
Act,  to  the  extent  necessary  to  permit  a 
reorganization  involving  the 
combination  of  certain  separate 
accounts  of  IDS  Life  and  die 
combination  of  certain  separate 
accounts  of  IDS  Life  of  New  York.  AD 
interested  persons  are  referred  to  the    , 
apptication  on  file  with  the  Commission 
for  a  statement  of  the  facts  and 
representations  contained  Aerein, 
which  are  summarized  below,  and  are 
refened  to  the  Act  for  the  text  of  tiie 
relevant  sections. 

ApphcanU  state  Aat  IDS  Life,  a 
wholly-owned  subsidiary  of  H)S.  is  a 
stock  life  insurance  company  organized 
under  Minnesota  law,  and  IDS  of  New 
York,  also  a  wholly-owned  subsidiary  of 
IDS,  is  a  stock  life  insurance  company 
organized  under  New  York  law.  The 
three  accounts  forming  the  IDS  Life 
Combining  Accounts  are  registered 
under  the  Act  collectively  as  a  single 
unit  investment  trust  Similarly,  the 
three  accoimts  forming  the  IDS  life  of 
New  York  Continuing  Accomts  are  each 
registered  under  the  Act  coUectiveiy  a* 
a  single  unit  investment  trust.  Each  of 


the  unit  investment  troats  has  issued 
and  registered  as  securities  under  the 
Seoflities  Act  of  1933  varkras  deferred 
variable  annuity  contracts.  Net  purchase 
payments  of  the  contracts  are  allocated 
to  one  or  more  of  die  three  segregated 
asset  accomits  comprising  ttiat  unit 
investment  trost  arid  eadb  acconnt 
invested  exclusively  in  the  shares  of  one 
of  flie  following  funds  ("funds")  as 
follows:  Accounts  C  and  1  invested  in 
Capital  Resource  Fmid  L  Accounts  D 
and  2  invested  in  Special  Income  Fund  I. 
Accounts  F  and  4  invested  in  Capital 
Resource  Fund  n.  Accounts  G  and  5 
invested  in  Special  Income  Fund  H.  and 
Accounts  E,  H,  3.  and  8  invested  in 
Moneyshare  Fund.  Each  of  the  funds 
was  registered  under  die  Act  as  a 
diversified,  open-end  management 
investment  company. 

The  application  states  that  on  ]idy  10. 
1985.  at  their  respective  annual 
meetings,  a  majority  of  the  shareholders 
of  the  respective  funds  (votktg  in 
accordance  with  instructions  received 
from  contractownersj  sppcoved  a 
proposal  to  merge  the  following:  Capital 
Resource  Fund  I  into  Capital  Resource 
Fund  n  (and  to  change  the  name  of  the 
surviving  fund  to  IDS  Life  Capital 
Resource  Fund,  Inc.)  and  to  merge 
Special  Income  Fund  I  into  Special 
Income  Fund  II  (and  to  change  the  name 
of  the  surviving  fund  to  H)S  Life  ^)ecial 
Income  Fund.  Inc.).  Counsel  for  the 
Applicants  has  advised  the  Commission 
sti^  that  this  merger  was  consummated 
on  August  aa  1985. 

Applicants  state  that  Capital  Resowce 
Fund  n  and  Special  Income  Fand  0  were 
used  as  investment  vehicles  solely  for 
Accounts  F,  G,  and  H  and  4.  5.  and  8. 
which  were  for  use  in  coimection  with 
tax-qualified  retirement  plans. 
Applicants  further  state  that  Capital 
Resource  Fund  I  and  Special  Income 
Fund  I  were  used  as  investment  vehicles 
solely  tor  Accounts  C.  D  and  E  and  1. 2. 
and  3,  which  were  for  use  in  connection 
with  ncm-qualified  plans.  Applicants 
assert  that  the  Tax  reform  Act  of  1984 
eliminated  the  difiierent  tax  treatment 
aHorded  qualified  and  non-quahfied 
plan  investments,  and  eliminated  the 
reasons  for  the  existence  of  four  Funds. 
Therefore,  the  application  states,  the 
directors  of  the  Funds  determined  that 
the  above  mergers  were  in  the  best 
interests  of  the  funds'  shareholders 
since  they  would  increase  the  size  of  the 
surviving  funds,  provide  greater 
investment  flexibility  for  the  surviving 
funds,  and  simplify  business 
recordkeeping. 

AppUcants  state  that  subject  to  tiie 
consummation  of  die  mergers  of  the 
funds.  Applicants  propose  to  reorganize 


the  separate  accounts  as  foHows:  the 
shares  of  Capital  Resource  Fnnd  n  held 
by  Accomit  C  wifl  be  transferred  to 
Account  F,  the  shares  of  Capital 
Resource  Fund  n  held  by  Account  1  will 
be  transferred  to  Account  4,  die  shares 
of  Special  Income  Fund  n  held  by 
Account  D  will  be  transferred  to 
Account  G,  the  shares  of  Special  Income 
Fund  n  held  by  Account  2  will  be 
transferred  to  Account  5.  and  the  shares 
of  Moneyshare  Fund  held  by  Accounts  E 
and  3  will  be  transferred  to  Accounts  H 
and  8,  respectively.  Applicants  submit 
that  the  interests  of  contractowners  in 
AccounU  F.  G,  H.  4.  5,  and  8  will  be  die 
same  as  their  interests,  respectively,  in 
Accounts  C,  D,  E.  1.  2.  and  3.  before  the 
transfer.  Applicants  propose  to 
deregister  the  unit  investment  trusts 
containing  Accounts  C,  D.  and  E.  and 
Accounts  1, 2,  and  3. 

AppUcants  submit  that  IDS  life 
Combiniog  Accounts  and  the  IDS  Life 
Continuing  Accounts,  as  well  as  the 
Combining  and  Continuing  Acoomits  of 
IDS  Life  of  New  York,  may  be  deemed  to 
be  under  the  coBunon  control  of  IDS  Life 
and  IDS  Life  of  New  York,  respectively. 
Therefore,  Applicants  assert,  the  unit 
investment  trust  containing  the  IDS  Life 
Combining  Accounts  and  die  unit 
investment  trust  containing  the  IDS  life 
of  New  York  Combining  Accounts  may 
be  deemed  to  be  an  affiliated  person  (rf 
the  unit  investment  trust  containing  the 
IDS  Life  CnnKnnif^g  AocoBnts  «nd  the 
unit  investment  trust  nofitaining  the  IDS 
Life  of  New  York  Continuing  Accounts, 
respectively.  Further,  Apphcants  assert 
that  die  proposed  reo-gaiizatioa  will  be 
e£fected  by  a  transfer  of  aeourities  of  the 
various  funds  so  tiiat,  hi  e^ct,  the 
oomtractovmers  will  be  exchanging  their 
interests  in  the  varions  Combining 
Accounts  for  the  interests  in  die 
corres;ionding  Continuing  Accounts,  and 
this  trimsfer  may  be  deemed  to  be  a 
purchase  and/or  sale  transaction 
between  affiliated  registered  investment 
companies.  Accordingly,  Applicants 
request,  to  die  ext«it  necessary,  an 
order  of  exemption  fiwm  section  17(a)  of 
the  Act,  pursuant  to  section  17(b) 
thereof. 

Applicants  assert  that  die  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair,  do  not  involve 
overreaching,  are  consistent  with  the 
investment  policies  of  each  trust,  and 
are  consistent  with  die  general  purposes 
of  the  Act.  Applicants  assert  that 
because  the  underlying  funds  that  were 
merged  had  identical  investment 
objectives,  policies,  and  restrictions,  the 
corresponding  pairs  of  unit  investment 
trusts  proposing  to  reorganize  also  must 
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be  deemed  to  embody  ideotical 
investment  objectives,  poiicies.  and 
restridilmi.  Further,  Apiilicanis 
repreaeat  that  tht  reoiganixatioa  vrill 
result  in  an  excfaaoga  at  an  interest  in 
one  account  for  an  interest  of  equal 
value  in  the  corresponding  account,  and 
that  the  values  of  the  exchanged 
interests  will  be  eqaivalent  Applicants 
submit  that  the  recnganizatian  will  be 
tax-free  with  respect  to  the 
contractowmers,  that  IDS  Life  will  bear 
all  the  expenses  tueociated  with  the 
mergers  and  reorganization,  and  that  no 
costs  will  be  incurred  by  the  trusts  or 
contractowners  as  a  result  of  tfie 
proposed  transactions.  Moreover, 
Applicants  assert  that  there  will  be  no 
change  as  a  result  of  the  reoiganization 
in  the  charges,  costs,  fees,  or  expenses 
borne  by  contractowners.  Applicants 
also  assert  that  the  reorganization  will 
be  effected  without  any  dilution  of 
contractowners  interests,  and  that 
contractowmers  were  informed,  through 
dislcosnre  in  proxy  statements  seeking 
approval  of  the  fund  mergers,  of  the 
reorganization.  Applicants  submit  that 
the  existing  and  future  contractowners 
will  benefit  from  the  reorganization  to 
the  extent  it  streamlines  operations  in 
conformity  with  the  changes  effected  by 
the  mergers. 

Applicants  represents  that  the  terms 
of  the  proposed  reorganizatian  and  the 
transactions  constituting  the 
reorganization  meet  all  reqniremoits  of 
section  17(b)  of  the  Act 

Notice  is  further  given  that  any 
interested  persons  wishing  to  rquest  a 
hearing  on  the  application  may,  not  later 
than  December  11, 1985.  at  5:30  p.m.,  do 
80  by  submitting  a  written  requet  setting 
forth  the  nature  of  his/her  interest,  the 
reascms  for  such  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed.  Such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washing*  .n. 
D.C.  2054a  A  copy  of  such  request 
should  be  saved  personnally  or  by  mail 
upon  Applicants  at  the  address  stated 
above,  proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-iaw.  by  certificate)  shall  be  filed  with 
the  request 

After  said  date,  an  order  disposing  of 
the  application  will  be  issued  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Mana^ment.  pursuant  to 
dele(8ted  antfaority. 
John  WhMler, 
Secj^tlary. 

fFR  Doc.  «S-2a009.  Filed  ll-Za-SS;  C:45un| 
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AppHcallon  and  Opportyntty  tor 
Hoaring;  The  life  Insurance  Ca  of 
Virginia  et  al. 

November  IS,  1S85. 

Notice  is  hereby  given  that  Life 
Insurance  Company  of  Virginia  (The 
Company"),  Life  of  Virginia  Separate 
Account  I  ("Separate  Account  1"),  and 
Life  of  Virginia  Security  Sales,  Ltd. 
("Security  Sales")  (referred  to 
collectively  herein  as  "Applicants"), 
filed  on  September  18, 1985,  an 
amendment  to  an  application  filed  on 
May  15. 1984,  which  was  previously 
amended  on  September  13. 1984.  March 
4, 1985.  and  March  15, 1985,  for  an  order 
of  the  Commission,  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  ("Act"),  exempting  certain 
transactions  bom  the  provisions  of 
sections  2(aK35).  26(a).  and  27(c)(2)  of 
the  Act  and  Rule  6e-3(T)  promiJgated 
thcrermder,  to  the  extent  requested. 
Applicants  received  an  order  from  flie 
Commission  on  April  17. 1985,  granting 
the  relief  requested  in  the  original 
application  (Investment  Company  Act 
Release  No.  14475)  ("Order"). 
Applicants  filed  the.  instant  amendment 
("Amendment")  pursuant  to  section  a(c) 
of  the  Act,  requesting  an  exemption 
from  the  provisions  of  sections  2(a)(35), 
26(a),  and  27(c)(2)  of  the  Act  and  Rule 
6e-3{T)  promu^ted  thereunder  and 
amending  the  prior  Order  to  extend  the 
relief  granted  in  that  Order  to  the  extent 
indicated  below.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  are 
referred  to  the  Act  and  rules  thereunder 
for  a  statement  of  the  relevant 
provisions. 

I.  Summary  of  Previous  Rdief 

He  Company  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  Common  wealth  of  Virginia  and  is 
admitted  to  do  business  in  47  states  and 
the  District  of  Columbia.  Tbe  Company 
is  the  sponsor-depositor  for  Separate 
Account  L  The  Account  a  sepcgated 
investment  "separate  account"  of  the 
Company,  is  registered  under  the  Act  as 
a  unit  investment  tnist  Separate 
Account  I  was  established  for  the 
purpose  of  funding  flexible  premium 
variable  life  insurance  contracts 
("Polides"),  as  defined  in  paragraph 
(c)(1)  of  Rule  6e-3(T).  Security  Sales,  as 
defined  in  paragraph  (c)(1)  of  Rule  6e- 
3(T).  Security  Sales,  a  re^stered  broker- 
dealer,  is  the  principal  underwriter  of 
the  Policies. 


At  the  time  the  original  application 
was  filed  with  the  Commission. 
Separate  Account  i  had  one  investment 
subdivision,  which  invested  exclusively 
in  shares  representing  interests  in  a 
separate  Portfolio  of  Life  of  Vii^nia 
Series  fund  ("Fund").  Accordingly, 
Ai^licants  offered  a  policy 
("Commonwealth  One")  which  provided 
for  investment  of  assets  solely  in  this 
single  Portfolio  of  die  F^md.  A  6%  front- 
end  sales  charge  and  a  2.5*  charge  for 
premium  taxes  are  deducted  from  each 
premium  payment  on  Commonwealth 
One.  Certain  charges  are  deducted  from 
Separate  Account  L  inrhiHing  ^ 
mortality  and  expense  risk  charge  at  an 
annual  rate  at  .50%  <rf  the  net  assets  of 
Separate  Account  I  ("risk  charge"),  and 
other  expenses  are  reflected  in  the  net 
earnings  of  the  Fund. 

Tlie  Order  granted  an  exemption  fiom 
section  2(a)(35)  of  die  Act  and  from 
paragraphs  (bKl)  and  (c)(4)(ii)  of  Rule 
6e-3(T)  with  respect  to  Commonwealth 
One  pohcies  to  the  extent  that 
paragraph  (c)(4)(ii)  prescribes  that  the 
amoimt  excluded  from  sales  load  for 
cost  of  insurance  is  limited  to  the  "cost 
of  insurance  for  the  period  based  upon 
the  1980  Commissioners  Standard 
Ordinary  Mortality  Table  and  net 
interest  at  the  annual  effective  rate 
specified  for  purposes  of  paragraph 
(c)(8)(i)(B)  of  diis  Rule."  Applicants 
sou^t  an  exemption  to  the  extent 
necessary  to  permit  the  exclusion  of 
amounts  for  the  actual  cost  of  insurance 
charges  deducted  under  the 
Commonwealth  One  policies,  which  for 
standard  underwriting  risk  classes  is 
guaranteed  never  to  exceed  amounts 
based  upon  the  1958  Commissioners 
Standards  Ordinary  Mortality  Table  and 
an  annual  effective  interest  rate  of  4 
percent 

Second,  the  Order  granted  an 
exemption  from  fonnCT  paragrairfi  (c)(7) 
of  Rule  8e-3(T)  to  die  extent  it  defined 
payment  for  purposes  of  the  sales  load 
provisions  of  the  Act  and  the  role  as 
excluding  that  portion  of  gross 
premiums  charged  for  substandard  risks, 
incidental  insurance  benefits,  and 
interest  when  premiums  are  paid  more 
frequently  than  annually. 

Finally,  the  Order  granted  an 
exemption  from  sections  28(a)  and 
27(cK2)  of  the  Act  to  allow  a  monthly 
deduction  from  the  cash  value  of 
Commonwealth  One  policies  for 
substandard  mortality  risk  and 
incidental  benefits.  Applicants 
requested  such  exemption  to  the  extent 
that  the  term  "cost  of  insurance"  in 
former  paragraph  (b)(13)(iii)(E)  of  Rule 
6e-3(T)  does  not  cover  deductions  for 
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substandard  mortality  risk  and 
incidental  benefits. 

n.  PiupoM  of  th«  Amendment 

Subsequent  to  issuance  of  the  Order, 
Separate  Account  I  established  three 
additional  investment  subdivisions, 
each  of  which  invests  exclusively  in 
newly  created  separate  Portfolios  of  the 
Fund.  For  a  variety  of  reasons,  upon  the 
effectiveness  of  these  additional 
Portfolios,  a  new  version  of  the  policy 
("Commonwealth  Two")  was  issued  to 
provide  for  investment  of  assets  in  all 
four  Portfolios.  Upon  approval  of 
Commonwealth  Two  in  a  particular 
jurisdiction.  Life  of  Virginia  will  cease 
issuing  Commonwealth  One  policies  and 
will  make  an  "offer  of  exchange"  to  all 
holders  of  Commonwealth  One  policies 
to  exchange  to  a  Commonwealth  Two 
policy. 

The  purpose  of  the  Amendment  is  to 
restate  and  amend  the  Order  to  clarify 
that  the  relief  granted  in  that  Order 
applies  to  Commonwealth  Two  policies. 
For  the  reasons  set  forth  in  the 
appUcation  and  simimarized  below, 
Applicants  believe  that  such  relief  is 
appropriate. 

A.  Description  of  the  Policies 

Applicants  state  that  both 
Commonwealth  One  and 
Commonwealth  Two  policies  are 
"flexible  premium  variable  Life 
insurance  contracts"  as  defined  in 
paragraph  (c)(1)  of  Rule  6e-3(T). 
Applicants  repreent  that  the  policies  are 
virtually  identical  exept  for  the 
contractual  differences  necessary  to 
accommodate  the  operations  of  the  new 
investment  subdivisions:  the  allocation 
of  premiums,  the  calculation  of  cash 
values  based  upon  the  values  allocated 
to  each  invetment  subdivision,  the 
allocation  of  the  monthly  deduction,  the 
effect  of  partial  surrenders  on  the 
amounts  allocated  to  the  various 
investment  subdivisions,  and  the 
allocation  of  loans  and  repayment  of 
loans.  Applicants  assert  that  the 
differences  between  the  two  policies 
can  be  separated  into  two  categories: 
Substantive  changes,  and  changes  in 
disclosure. 

Under  the  first  category.  Applicants 
state  that  the  Commonwealth  Two 
policy  provides  for  the  alternative 
refund  provisions  allowed  by  various 
states  and  for  the  initial  allocation  of 
premiums  to  the  Money  Market 
Investment  Subdivision  during  the  "Free 
Look  Period."  However,  Applicants 
state  that  these  would  not  affect  existing 
policymakers  exercising  the  exchange 
right  because  in 'so  exercising  virtually 
all  policymakers  would  have  held  their 
policy  beyond  the  Free  Look  Period.  For 


those  few  existing  policyowners,  if  any, 
whose  Free  Look  Period  had  not 
expired,  it  would  expire  as  scheduled. 

Under  the  second  category. 
Applicants  state  that  the 
Conmionwealth  Two  policy  form 
includes  disclosure  of  certain  rights  or 
practices  that  were  previously  described 
elsewhere  (in  the  form  or  the 
prospectus)  or  were  foUowed  in  practice 
by  Life  of  Virginia.  These  changes  in 
disclosure  include:  A  statement  on  the 
cover  page  of  the  policy  form  of  the 
maximum  loan  value  of  the  policy;  a 
redesignation  of  Death  Benefit  Options  1 
and  2  as  B  and  A,  respectively; 
disclosure  that  life  insurance  proceeds 
paid  in  one  lump  sum  will  include 
interest  from  the  date  of  death  to  the 
date  of  payment;  deletion  of  the 
superfluous  words  "at  any  time"  fit)m 
the  statement  that  the  Company 
reserves  the  right  to  manage  Separate 
Account  I  under  the  direction  of  a 
committee;  a  change  in  the  description 
of  how  policy  values  are  calculated  from 
use  of  a  separate  account  index  to  a  unit 
value  (this  has  no  impact  on  the  amount 
of  values  but  reflects  the  actual  system 
currently  used);  disclosure  that  the 
amotmt  payable  upon  surrender  is 
determined  on  the  date  the  request  is 
received  in  the  home  office;  and 
disclosure  that  the  Annual  Statement 
will  indicate  the  policy  debt  as  of  the 
policy  anniversary  (new  disclosure 
underscored). 

AppUcants  believe  that  the  Order  is 
sufficiently  broad  to  cover  the 
Commonwealth  One  poUcy  and  the 
Commonwealth  Two  policy.  Applicants 
state  that  the  use  of  different  names  and 
the  issuance  of  a  new  policy  form  were 
done  primarily  for  marketing  reasons 
and  to  avoid  any  confusion  to 
pohcymakers  that  may  result  from  an 
extensive  policy  rider  to  describe  the 
allocation  procedures.  Applicants  assert 
that  the  same  changes  could  have  been 
accomplished  through  a  policy  rider. 
Applicants  represent  that  other  than  the 
allocation  provisions  arising  from  the 
creation  of  additional  series,  the  policies 
are  essentially  the  same.  Thus,  for 
piuposes  of  the  exemptive  relief 
obtained.  Applicants  believe  the  policies 
should  be  considered  as  one.  Applicants 
assert  that  the  extension  of  Ae 
exemptive  relief  to  the  Comonwealth 
Two  policies  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  for  the  same 
reasons  set  forth  in  the  application. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  late 
than  December  13, 1985.  at  5:30  pjn.,  do 


so  by  submitting  a  written  request 
Betting  forth  the  nature  of  his  interests, 
the  reasons  for  his  request,  and  the 
specific  fssues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  reqeuest 
should  be  served  personally  or  by  mail 
upon  the  Applicant  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  attomey-at-Iaw,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
|ohn  Wheeler. 
Secretary. 
(FR  Doc  85-28010  Filed  ll-22-«5;  8:45  am] 
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[Reton*  No.  IC-14797:  (FH*  Na  SIT-eilT)] 

Narraganaett  Capital  Corp.  at  al^ 
Application  for  Order  Concerning 
Certain  Affiliated  Tranaactiona 

November  15, 1985. 

Notice  is  hereby  given  that 
Narraganaett  Capital  Corporation 
("Narragansett"),  Narragansett 
Management  Partners  ("NMF")  and 
Narragansett  First  Fund  ("First  Fund") 
and  Arthur  D.  Little,  Robert  D. 
Manchester,  William  P.  Lane,  Gregory  P. 
Barber  and  Roger  A.  Vandenberg 
(collectively,  "Individuals"  and  together 
with  Narragansett,  NMP  and  First  Fund. 
"Applicants")  each  at  40  Westminster 
Street,  Providence,  RI 02903,  filled  an 
application  on  May  16. 1985,  and 
amendments  thereto  on  October  3  and 
November  13, 1985,  for  a  Commission 
order  pursuant  to  section  17(d)  of  the 
Investment  Company  Act  of  1940 
("Act")  and  Rule  17d-l  thereunder 
permitting  certain  proposed  transactions 
("Proposed  Transactions")  and  pursuant 
to  section  17(b)  of  the  Act  exempting 
those  transactions  from  the  provision  of 
section  17(a)  of  the  Act.  In  the  Proposed 
Transactions,  First  Fund,  a  limited 
partnership  controlled  by  Narragansett 
in  which  the  Individuals  have  financial 
interests,  would  participate  with  certain 
persons  directly  or  indirectly  affiliated 
with  Narragansett.  The  Individuals  are 
affiliates  of  Narragansett  because  they 
are  associated,  either  as  a  shareholder 
or  co-partner,  with  portf  oho  companies 
("Portfolio  Companies")  affiliated  with 
Narragansett  or  Narragansett  Ventvire 
Corporation  ("Venture")  (a  wholly- 
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owned  fubsidiaiy  of  Narragansett).  All 
interestMl  persons  are  reiefTed  to  the 
application  on  file  wifli  tiie  Cononisnon 
for  a  statement  of  die  focts  and 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  the  rules  tiieremider  for  the  text 
of  the  relevant  provisions. 

According  to  Ae  application, 
Narragansett  is  a  dosed-end.  non- 
diversified  management  investment 
company  registered  under  the  Act. 
Applicants  represent  that  they  sought 
and  received  Commission  orders 
pursuant  to  sections  8(c),  17(b)  and  57(c) 
of  the  Act  exempting  them  from  certain 
provisions  of  the  Act  with  respect  to  the 
establishment  and  operation  of  First 
Fund  and  permitting  certain  proposed 
transactins  involving  First  Fund 
pursuant  to  section  17(d)  of  the  Act  and 
Rule  17d-l  tliereunder.  See  Investment 
Company  Act  Release  Nos.  12347  (Apr. 
2, 1982)  and  12884  (Sep.  22. 1982) 
("Original  Orders").  Applicants  state 
that  tinder  the  Original  Orders  First 
Fund  was  organized  with  37  limited 
partners,  including  Narragansett, 
committing  capital  contributions 
aggregating  $74,850,000  in  addition  to  the 
general  partner's  capital  contribution  of 
$500,000.  AppHcants  also  represent  that 
Narragansett  is  the  sole  general  partner 
and  the  Individuals  are  tfie  limited 
partners  of  NMP,  a  Rhode  Island  limited 
partnership,  which  is  the  sole  general 
partner  of  First  Fimd  ("First  Fund  GP'). 

Applicants  state  that  during  the  past 
two  years  Narragansett  has  made 
substantial  investments  in  portfolio 
companies  engaged  in  the  cable 
television  business,  virtually  all  of 
which  investments  also  involved 
investments  by  Monroe  M  Rifkin 
("Rifkin").  Charles  R.  Morris  TO. 
("Morris"),  Bruce  Paul  ("Paul"), 
Cambridge  Venture  Partners 
("Cambridge")  and  Rifcam  Limited 
Partnership,  a  limited  partnership  of 
which  Rifkin  is  the  general  partner  and 
Cambridge  is  the  limited  partner 
C'Rifcam"),  each  of  whom  is  an 
"affiliated  person"  (as  defined  in  section 
2(a)(3)  of  the  Act)  of  certain  Portfolio 
Companies.  Further.  RiQcin,  M4R 
Associates  (a  general  partnership  of 
which  Rifkin  and  his  wife  are  the  sole 
partners  ("M&R")),  Peter  Smith 
("Smith-),  Paul  A.  Bambei  ("Bambei"), 
Roger  Seltzer  ("Seltzerl.  Lucille  Maun 
("Maun").  June  Travis  ("Travis")  and 
Morris,  are  "affiliated  persons"  of 
Narragansett  because  they  are  co- 
partners with  Narragansett  in  certain 
Portfolio  Companies.  (Rifkin,  Morris, 
Paul.  Cambric^,  Rifcam,  M&R,  Smith. 
Bambei,  Seltzer,  Travis  and  Maun  are 
"affiliated  persons"  of  each  other  and 


are  hereinafter  sometimes  referred  to  a» 
the  Idfldn  Group":  and  Morris.  Smith. 
Bambei.  Seltzer.  Travis  and  Maun  are 
hereinafter  sometimes  referred  to  as 
"Key  Employees."]  Riflcin  ft  Associates. 
Inc.  TAssodates"),  a  cable  television 
management  compai^  owned  by  Rifkin. 
manages  the  Portfolio  Companies  for  a 
fee  based  on  revenues  and  is  assumed 
to  be  an  "affiliated  person"  of  Rifkin. 

According  to  Applicants,  the  Proposed 
Transactions  involve  the  purchase  from 
Omni  Cable  TV  Corporation  ("Omni")  of 
cable  television  systems  located  in 
Georgia,  Illinois  aind  Michigan  ("Group 
1")  and  in  Virginia  and  West  Virginia 
("Group  2")  by  Cable  Equities.  Inc. 
("CEI")  (a  coiporatian  whoUy-owoed  by 
Riflcin)  pursuant  to  an  agreement  ("Sales 
Agreement")  which  also  permits  Omni 
to  sell  two  other  groups  ("Groups  2  and 
3")  of  systems  to  unrelated  third  parties. 
Omni  is  to  receive  $53  million  from  the 
sale  of  all  £our  groups  of  systems, 
subject  to  certain  adjustments. 
Applicants  represent  that  Omni  has  an 
agreement  to  sell  Groups  2  and  3  prior  to 
the  closing  for  the  sale  of  GnM^n  1  and 
2.  Applicants  represent  they  understand 
that  they  may  have  to  amend  this 
application  should  the  sale  of  Gnnip  2  or 
3  not  dose  as  presently  contemplated. 

According  to  the  appiication, 
following  the  executirai  of  a  Letter  of 
Intent  on  |anuary  18. 1985,  to  assure  the 
approval  of  a  pordiase  and  sale 
agreement  by  the  directors  and 
stockhcdders  of  Omni,  (XI  undertook  to 
acquire  control  of  Omni  through  various 
transactions  involving  die  purchase  of 
Omni  securities.  Ihirchase  prices  were 
computed  on  the  basis  of  a  $53  million 
purchase  price  for  the  Omni  systems 
less  the  estimated  cost  of  tiie 
distribution  and  dissolution  of  Omni, 
and  were  intended  to  put  the  Omni 
stockholders  who  sold  to  CEi  in  the 
same  position  they  would  hare  been 
had  they  held  their  Omni  securities  until 
the  Omni  assets  had  been  sold  and  the 
proceeds  distributed.  According  to 
Applicants,  CH  financed  the  prax:ha8e 
of  the  Omni  securities  through  cash 
(invested  by  Rifkin)  and  notes  ("CEI 
Notes"). 

CEI  proposes  forthwith  upon  its 
purchase  of  Group  1  to  sell  these 
systems  for  $34  million  to  a  limited 
partnership  (the  "Partnership"),  of  which 
the  general  partner  will  be  a  coiporation 
owning  a  1%  interest  in  the  Partnerrfiip 
whose  voting  stock  will  be  owned  50% 
by  a  wholly-owned  subsidiary  of  First 
Fund  at  a  cost  of  $81,895  and  50%  by  and 
Riflrin  and  other  members  of  the  Rifkin 
Group  at  the  same  cost  The  limited 
partners  of  the  Partnership  will  be  a 
corporation  owned  by  First  Fund  (80.9% 


interest  at  a  cost  of  $13,218,305}.  Rifkin 
(5.6%  Interest  at  (a  cost  of  $918,305]  and 
Assodates  and  Key  Employees  (12.5% 
interest  at  reduced  or  nominal  cost).  The 
Partnership  has  a  commitment  from  an 
unaffiUated  insurance  company  to  lend 
$23  million,  payable  ten  years  from  the 
closing  with  interest  at  12.3%. 
Applicants  contemplate  the  issuance  by 
the  Partnership  of  limited  partnership 
interests  as  soon  as  feasible  after  the 
closing  to  persons  unaffiliated  with 
Apphcants  or  any  member  of  the  Rifkin 
Group.  The  funds  received  would  be 
used  to  reduce  the  equity  investments 
owned  by  First  Fund.  Riflcin.  Associates, 
and  Key  Employees  on  a  pro  rata  basis, 
except  that  the  future  syndicator  of  the 
Partnership  may  require  Riflcin  to 
maintain  some  equity  in  the  Partnership. 
There  are  presently  no  commitments  for 
the  sale  of  such  hmiled  partnership 
interests. 

CEI  proposes  to  retain  die  system 
constituting  Gronp  Z  to  be  financed  by 
an  $8  million  revolving  line  of  credit 
from  an  unaffiliated  bank,  a 
subordinated  loan  from  First  Fund  of  $3 
million,  and  common  stock  of  $l,800XXn. 
The  subordinated  ioan  from  First  Fund 
will  be  unsecured  and  payable  ten  years 
from  date  with  interest  at  10%  during  the 
first  two  years,  12%  for  die  next  two 
years  and  15%  thereafter.  (Rifkin  may 
also  loan  funds  to  CSl  on  identical 
terms.  In  such  event,  Rifldn's  loan  would 
reduce  First  Fund's  loan  dollar  for 
dollar.)  The  oommcm  stodc  will  be 
owned  80%  by  First  Fund  at  a  cost  of 
$1,750,000  and  20%  by  Rifkin  and  Key 
Empkjyees  at  an  aggregate  reduced  cost 
of  $50,000. 

Applicants  submit  that  the  cost  of 
equity  to  be  retained  by  Rifkin,  and  to 
be  acquired  by  Assodates  and  the  Key 
Employees,  in  the  Partnership  and  CEI  is 
fair  and  reasonable  and  does  not 
disadvantage  any  party  to  the 
transaction.  Applicants  state  that  die 
key  to  a  successful  leveraged  buyout  is 
the  competence  of  the  manager  of  the 
entity  and  sufficient  finandal  equity 
must  be  given  as  an  incentive  to 
management.  Applicants  further  assert 
that  Narragansett  shareholders  will 
ultimately  derive  greater  benefit  by 
investing  with  experienced 
entrepreneurs  than  they  would  by 
investiqg  with  less  experienced 
entrepreneurs  willing  to  pay  fiill  price 
for  their  equity.  Moreover.  AppUcants 
assert  that  it  is  customary  in  the  cable 
industry  for  management  to  receive 
equity  interests  at  reduced  or  nominal 
cost 

Applicants  contemplate  a 
shareholders'  agreement  among  First 
Fund  and  the  other  stockholders  of  CEL 
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placing  restrictions  upon  the  transfer  of 
CEI  common  stock,  granting  rights  of 
first  refusal  with  respect  to  the  issuance 
of  additional  shares  and  providing  for 
registration  of  shares  under  certain 
circumstances  and  for  the  election  of 
directors.  There  will  be  a  similar 
shareholder  agreement  among  the 
shareholders  of  the  general  ptirtner  of 
the  Partnership. 

If  the  closing  under  the  Sales 
Agreement  is  deferred  beyond 
December  15, 1985,  when  the  CEI  Notes 
become  due.  First  Fund  will  make  a 
short-term  secured  loan  to  CEI  to  enable 
it  to  pay  the  CEI  Notes.  This  short-term 
loan  will  be  payable  at  the  closing  under 
the  Sales  Agreement,  will  bear  interest 
at  12%  and  will  be  secured  by  a  pledge 
of  all  of  the  Omni  securities  o%vned  by 
CEI. 

Applicants  represent  that  upon 
closing.  Associates  and  First  Fund  will 
receive  a  financing  fee  of  $770,000  and 
$70,000  respectively.  Applicants  assert 
that  these  fees  are  customary  and  fair  in 
relation  to  the  risks  assumed  and 
performed  by  Associates  and  First  Fund 
in  arranging  the  acquisition  and 
financing  of  Omni.  Further,  Applicants 
state  that  such  fees  are  customary  in  the 
industry  and  that  First  Fund  and 
Associates  have  received  similar  fees  in 
transactions  previously  approved  by  the 
Commission.  Applicants  represent 
further  that  Associates  and  First  Fund 
will  be  the  equity  owners  of  CEI  and  the 
Partnership  and.  thus,  will  have  no 
incentive  to  permit  the  other  to  obtain 
an  tmreasonable  fee. 

Applicants  also  state  that  Associates 
will  operate  the  Partnership  and  CEI 
under  management  contracts 
("Management  Contracts")  pursuant  to 
which  Associates  will  receive  5%  of 
annual  gross  revenues.  Applicants 
assert  that  such  fees  are  customary  in 
the  cable  industry  and  reasonable  in 
light  of  Rifkin's  recognized  expertise. 

Applicants  further  represent  that 
Narragansett's  Investment  Review 
Committee  has  approved  the  Proposed 
Transactions,  and  that  it  was  ratified  by 
the  Board  of  Directors  of  Narragansett 
("Narragansett  Board")  at  a  duly  held 
meeting  on  September  19, 1985. 
Applicants  assert  that  the  Proposed 
Transactions  would  come  witliin  the 
exemptions  granted  by  Rule  17a-6  were 
it  not  for  the  fact  that  the  Individuals 
each  have  a  financial  interest  in  First 
Fund  through  their  ownership  of  limited 
partnership  interests  in  NMP.  The 
financial  interests  of  the  Individuals  in 
NMP  and  hence  in  First  Fund  are  well 
known  to  the  Narragansett  Board  and 
were  recognized  at  the  time  of  the 
issuance  of  the  Original  Orders. 
Applicants  represent  that  the 


relationship  between  the  Individuals 
and  the  shareholders  of  Narragansett 
has  not  changed.  Further,  in  the  Original 
Orders,  the  Commission  recognized  that 
the  requirement  of  approval  by  the 
"required  majority"  of  the  Narragansett 
Board  would  protect  the  Interests  of  the 
Narragansett  shareholders  in  the  then 
proposed  transactions.  Applicants 
contend  that  there  is  no  reason  to  apply 
a  different  standard  to  the  Proposed 
Transactions  which  will  not  be 
consummated  unless  they  receive  such 
approval  after  full  disclosure  of  the 
interests  of  all  parties. 

Applicants  represent  that  First  Ftmd's 
limited  partnerhsip  agreement  ("First 
Fund  Partnership  Agreement") 
anticipated  the  participation  of  First 
Fund  in  transactions  with  persons  such 
as  the  Rifkin  Group,  who  are  affiliated 
with  Narragansett  and,  accordingly, 
provided  for  protection  of  the  interests 
of  the  First  Fund  limited  partners  ("First 
Fund  LPs").  Section  4.8  of  the  First  Fund 
Partnership  Agreement  expressly 
authorizes  the  purchase  by  First  Fund  of 
securities  of  an  entity  in  which  an 
"affilated  person"  is  an  officer,  director 
or  shareholder,  provided  its  general 
partner  obtains  any  required  regulatory 
approval,  a  favorable  recommendation 
of  the  Advisory  Board  and  consent  of 
the  First  Fund  LPs.  The  term  "Affiliated 
Person"  in  the  First  Fund  Partnership 
Agreement  includes  Rifkin  because  he 
owns  10%  or  more  of  the  stock  of  a 
company  controlled  by  Narragansett. 
The  "Advisory  Board"  consists  of  seven 
members,  four  of  whom  are  elected  by 
the  First  Fund  LPs  and  shall  not  be 
"affilaited  persons"  of  Narragansett  of 
the  First  Fund  GP.  and  three  of  whom 
are  designated  by  the  First  Fund  GP. 
"Consent  of  the  Limited  Partners" 
means  the  consent  of  the  First  Fund  LPs 
whose  total  percentage  interest 
represents  at  least  60%  of  the  aggregate 
percentage  interests  held  by  them. 
Hence,  even  if  the  requested  order  is 
issued  by  the  Commission,  the  Proposed 
Transactions  still  require  a  favorable 
recommendation  by  the  Advisory  Board 
and  written  consent  by  the  First  Fund 
LPs  owning  at  least  60%  of  the  total 
limited  partnership  interests. 
(Narragansett,  which  owns  a  5.358339% 
interest,  would  grant  such  consent  and 
its  interest  would  be  included  in  the 
minimum  percentage.)  Applicants  assert 
that  this  will  insure  that  the  Proposed 
Transactions  are  reasonable  and  fair 
and  do  not  involve  overreaching  by  any 
party. 

Applicants  assert  that  the  Individuals 
have  no  incentive  to  benefit  the  Rifkin 
Group  or  Onmi  or  the  holders  of  Onmi 
securities  as  opposed  to  Narragansett  or 
First  Fund.  Applicants  represent  that 


none  of  the  Individuals  nor  any  other 
persons  so  affiliated  with  Narragansett 
or  Venture  that  they  would  be  included 
in  items  (A)  through  (E)  of  subparagraph 
(i)  of  paragraph  (5)  of  Rule  17d-l(d)  will 
have  a  direct  or  indirect  financial 
interest  in  any  person  (except  for  First 
Fund  and  Narragansett)  who  is,  was  or 
will  be  a  participant  in  the  Proposed 
Transactions.  Applicants  assert  further, 
that  none  of  the  Individuals  nor  any  of 
the  other  such  persons  who  are 
affiliated  with  Narragansett  and  come 
within  the  scope  of  such  Rule  have  any 
financial  interest,  direct  or  indirect,  in 
any  member  of  the  Rifkin  Group  nor  in 
any  of  the  Portfolio  Companies,  except 
through  their  financial  interests  in 
Narragansett  or  Venture.  To  the 
knowledge  of  Applicants  none  of  Rifkin, 
Associates  or  any  member  of  the  Rifkin 
Group  has  any  financial  interest  in 
Narragansett  (other  than  possibly  as  a 
holder  of  a  nominal  amount  of 
Narragansett  stock,  but  in  no  event  does 
any  such  person,  individually  or  as  a 
group,  own  five  percent  (5%)  or  more  of 
the  outstanding  voting  securities  of 
Narragansett).  Applicants  further 
represent  that  to  their  knowledge  none 
of  Rifkin,  Associates  or  any  member  of 
the  Rifkin  Group  has  any  direct  or 
indirect  financial  interest  in  any 
company  controlled  by  Narragansett 
other  than  as  described  above. 

Applicants  represent  that  as  between 
Associates  and  the  Partnership  and  CEI, 
the  respective  Management  Contract 
will  also  be  negotiated  between  entities 
with  diverse  interests.  Applicants 
further  represent  that  as  long  as  the 
Management  Contracts  are  in  effect. 
First  Fund,  together  with  any  syndicator 
of  the  Partnership,  will  not  own  less  of 
the  voting  seurities  of  CEI  or  of  the 
general  partner  of  the  Partnership  than 
Rifkin,  Associates,  the  Rifkin  Group  or 
persons  similarly  associated  with  Rifkin 
own  in  the  aggregate.  Moreover,  the 
terms  of  the  Management  Contract 
between  Associates  and  the  Partnership 
must  be  satisfactory  to  First  Fund  and  to 
the  Partnership's  lender. 

Applicants  assert  that  each  of  the 
other  components  of  the  Proposed 
Transactions  are  also  proceeding  at 
arms-length  by  sophisticated  investors 
capable  of  evaluating  the  Proposed 
Transactions  and  of  protecting  their  own 
interests.  To  further  insure  the  fairness 
of  the  negotiations,  all  entities  have  or 
will  be  represented  by  independent 
counsel  of  their  own  choosing. 

Applicants  assert  that  in  making  their 
determinations,  the  Narragansett  Board, 
the  Advisory  Board  and  the  First  Fund 
LPs  were  or  will  be  advised  of  the 
financial  interests  of  the  Individuals  in 
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NMP.  Narragansett.  as  the  general 
partner  of  NKfP,  and  its  directors  have  a 
fiduciary  relationship  to  the  First  Fund 
LPs.  as  well  as  to  the  Narragansett 
shareholders.  Applicants  further  assert 
that  any  investments  of  First  Fund 
approved  by  the  Narragansett  Board 
will  be  considered  from  the  point  of 
view  of  the  benefits  to  the  Narragansett 
shareholders  and  not  with  a  view  to  the 
benefits  accruing  to  die  Rifkin  Group. 
Applicants  state  that  Narragansett  and 
the  Individuals  will  participate  in  the 
investment  by  First  Fund  through  their 
percentage  interest  in  NMP  as  described 
in  the  underlying  applications  for  the 
Original  Orders  and  that  Narragansett 
will  also  participate  as  a  First  Fund  LP. 
The  Proposed  Transactions  will  make 
no  change  in  any  of  those  relationships. 

As  stated  in  the  Original  Orders,  the 
relationships  established  among 
Narragansett,  the  Individuals  and  First 
Fund  are  designed  to  achieve  a  balance 
between  Narragansett's  shareholders 
and  the  Individuals  that  is  consistent 
with  the  provisions,  policies  and 
purposes  of  the  Act  the  participation  by 
Rifkin  and  the  Key  Employees  in  the 
Proposed  Transactions  may  be  different 
fi*om  that  of  First  Fund  and,  hence,  from 
the  indirect  participation  by 
Narragansett  and  the  First  Fund  LPs. 
However.  Applicants  assert  that  these 
differences  were  negotiated  at  arms- 
length  and  are  reasonable  and  fair  under 
the  circumstances  and  in  light  of  the 
objectives  of  the  parties.  Otherwise, 
they  would  not  receive  approved  of  the 
"required  majority"  of  the  Narragansett 
Board  and  the  Advisory  Board  nor 
would  they  receive  the  required  consent 
of  the  First  Fund  LPs.  Applicants  state 
that  there  was  and  in  each  case  will  be 
full  disclosure  of  all  pertinent  facts. 

Apphcants  submit  that  on  the  basis  of 
the  matters  and  considerations 
described  above  the  order  requested 
herein  in  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Further, 
Applicants  submit  that  the  terms  of  their 
participation  in  the  Proposed 
Transactions  are  reasonable  and  fair,  do 
not  involve  overreaching  on  the  part  of 
any  person  concerned  and  are 
consistent  with  the  policies  of 
Narragansett  as  recited  in  its 
registration  statement  and  reports  filed 
with  the  Commission.  Applicants  also 
submit  that  while  the  participation  of 
Rifkin,  Associates  and  the  Rifkin  Group 
(including  Key  Employees)  may  be 
different  as  between  each  party  and 
First  Fund,  based  upon  all  the  facts  and 
circumstances  as  described  above  the 
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participation  by  First  Fund  (and  thus 
Narragansett)  in  the  Proposed 
Transactions  is  not  on  a  basis  less 
advantageous  than  that  of  any  other 
participant 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  10, 1985,  at  5:30  p Jn..  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shaU  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  division  of 
Investment  Management  pursuant  to 
delegated  authority. 

lohn  Wheeler, 

Secretary. 

[PR  Doc.  85-28011  Filed  11-22-85;  8:45  am] 
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Coiumbue  and  Southern  Ohio  Electric 
Co;  Propoaed  Acquialtion  of  Note 

November  15, 1985. 

Columbus  and  Southern  Ohio  Electric 
Company  ("C&SOE"),  an  electiic  utility 
subsidiary  of  American  Electric  Power 
Company,  Inc.  ("American").  1  Riverside 
Haza,  Columbus,  Ohio  43215.  a 
registered  holding  company,  has  filed  an 
application  with  this  Commission 
pursuant  to  sections  9(a)  and  10  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"). 

By  orders  dated  April  15, 1983  and 
September  17, 1984  (HCAR  Nos.  22913 
and  23422,  respectively)  the  Commission 
previously  authorized  C&SOE  to  sell  to 
undermined  non-affiliated  purchasers 
certain  gas  turbine  generating  units  and 
certain  associated  equipment. 

C&SOE  will  enter  into  an  agreement 
to  arrange  for  the  sale  of  one  40 
megawatt  TP4-2DF  Twin  Pac  Turbojet 
Generating  Unit  (the  "40  Megawatt 
Unit")  and  certain  associated 
equipment  which  is  leased  by  C&SOE, 
and  will  sell  two  27  Megawatt 
Westinghouse  Model  301  gas  turbine 
units,  to  International  Systems 
Incorporated  ("International  Systems") 
for  a  total  consideration  of  $1,900,000. 


C&SOE  has  agreed  to  pay  certain 
additional  costs  (estimated  to  be 
approximately  $io62.000  to  terminate 
the  lease  of  such  equipment  As  a  result 
of  the  sale  and  termination  of  the  lease 
of  the  40  Megawatt  unit  equipment 
C&SOE  will  avoid  certain  future  lease 
payments  and  personal  property  taxes 
such  that  these  avoided  costs  will 
approximately  equal  the  difference 
between  the  $1,900,000  consideration 
received  for  such  equipment  and  the 
amounts  paid  to  terminate  the  lease. 

In  consideration  for  C&SOE's  payment 
of  certain  additional  costs  and  as  one  of 
the  provisions  of  the  sale,  C&SOE 
proposes  to  acquire  a  note  without 
Interest  in  the  amount  of  $1,999,000 
("Note").  The  maturity  date  of  die  Note 
will  be  18  months  from  the  date  of 
transfer  of  titie  from  C&SOE  to 
International  Systems.  C&SOE  requests 
authorization  to  acquire  the  Note  in 
connection  with  the  sale. 

The  appUcation  and  any  cunendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  10, 1985,  to  the 
Secretary,  Seciurities  and  Exchange 
Commission  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  and  law  that  are  disputed. 
A  person  who  so  requests  will  be 
notified  of  any  hearing,  if  ordered,  and 
will  receive  a  copy  of  any  notice  or 
order  issued  in  this  matter.  After  said 
date,  the  application,  as  filed  or  as  it 
may  be  amended,  may  be  granted. 

For  the  Conunission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

John  Wheeler, 

Secretary. 

[PR  Doc  85-28014  Piled  11-22-85: 8:45  am] 
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[Rel6M«  Na  14M0-IC;  (File  No.  813-66)] 

Hughes  Aircraft  Company  etal^ 
Application  for  Order  Exempting 
Employeea'  Securities  Company  From 
All  Provisions  of  the  Act  (With  Certain 
Exceptions)  and  Granting  Confidential 
Treatment  for  Certain  Reports 

November  19. 1985. 

Notice  is  hereby  given  that  Hughes 
Aircraft  Company  ("Hughes"),  Hughes 
Aircraft  Company  Long-Term  Incentive 
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Plan  ("Plan")  and  Hughes  Aircraft 
Company  Long-Term  Incentive  Plan 
Trust  ("Trust")  (collectively, 
"Applicants"),  each  at  200  North 
Sepulveda  Boulevard.  El  Segunda,  CA 
90425,  filed  an  application  on  March  5. 
1985,  and  amendments  thereto  on  ' 
August  21  and  October  31, 1985,  for  a 
Commission  order  pursuant  to  section 
6(b)  of  the  Investment  Company  Act  of 
1940  ("Act"),  exempting  the  Plan  and 
Trust  from  all  provisions  of  the  Act 
except  sections  9, 17  (with  certain 
exceptions).  30  (with  certain 
exceptions),  36  and  37  and  the  rules  and 
regulations  thereunder  necessary  to 
implement  the  foregoing.  Applicants 
also  request  an  order  pursuant  to 
section  45(a)  of  the  Act  granting 
confidential  treatment  for  certain 
reports  to  be  filed  with  the  Commission. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
simunarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
applicable  provisions. 

Applicants  represent  that  Hughes  is  a 
worid  leader  in  the  development  and 
production  of  advanced  electronics 
systems,  equipment  and  components  for 
military,  commercial  and  scientific  use. 
Hughes  and  its  subsidiaries  employ 
more  than  70,000  persons,  including  over 
63,000  in  California.  AppUcants  state 
that  the  Plan  was  duly  adopted  and 
approved  to  provide  additional 
incentive  for  executives  and  key 
managers  to  remain  with  Hughes  in  the 
event  of  its  sale  to  a  third-party 
purchaser  (other  than  a  sale  preceded 
by  a  public  offering  of  Hughes'  common 
stock).  Applicants  further  state  that 
during  the  pendency  of  this  application 
an  agreement  was  entered  into  between 
Hughes'  sole  stockholder  and  General 
Motors  Corporation  for  the  sale  of 
Hughes. 

Applicants  represent  that  participants 
("Participants")  in  the  Plan  are 
approximately  960  Hughes'  employees 
consisting  of  the  Chairman  and  Chief 
Executive  Officer,  the  President,  the 
Vice  Chairman,  the  Executive  Vice 
President  and  24  other  executive  officers 
("Key  Officers"),  approximately  80  Vice 
Presidents  and  Division  Managers  and 
approximately  850  other  high-level 
managers,  substantially  all  of  whom 
receive  total  annual  compensation  from 
Hughes  of  more  than  $70,000.  Further, 
Applicants  represent  that  the  Key 
Officers  are  financially  sophisticated 
and  are  "accredited  investors"  pursuant 
to  Rule  501  (a)  under  Regulation  D  of  the 
Securities  Act  of  1933  (except  one 
individual  whose  income  has  exceeded 


the  standard  of  Rule  501(a)  for  only  one 
year).  Applicants  who  represent  that  the 
Key  Officers,  by  reason  of  their 
employment  with  Hughes,  have 
considerable  financial  sophistication. 

Pursuant  to  the  Han,  non-transferable 
beneficial  interests  ("Units")  in  the  Trust 
have  been  awarded  by  Hughes'  Board  of 
Directors  to  Participants  based  on  such 
factors  as  present  and  potential 
contribuilaDS  to  Hughes.  No 
commitments  or  payments  are  required 
or  allowed  for  the  Units:  however,  the 
Key  Officers  rescinded  their  rights  to 
certain  severance  payments  as  a 
condition  of  their  participation  in  the 
Plan.  According  to  the  application, 
Hughes  and  Security  Pacific  National 
Bank  ("Trustee")  have  entered  into  a 
trust  agreement  pursuant  to  the  Plan  and 
Hughes  has  deposited  $10,000  into  the 
Trust.  Upon  the  sale  of  Hughes,  there 
will  be  deposited  into  the  Trust  five 
I>ercent  of  the  consideration  received  by 
the  seller  subject  to  a  maximum  of  $250 
million. 

Applicants  represent  that  the  Trust 
and  Trustee  will  be  subject  to  the 
supervision  and  direction  of  a  trust 
management  committee  ("Committee") 
comprised  of  certain  Key  Officers. 
Committee  members  wiU  be  initially 
selected  by  Hughes  and  will  receive  no 
separate  remuneration  for  their 
supervision  of  the  Trust.  Applicants 
represent  further  that  the  Committee 
will,  among  other  things,  have  the  power 
to  review  records  and  reports  of  the 
Trustee,  direct  the  investment  of  Trust 
assets  and  appoint  an  investment 
adviser.  According  to  the  application  the 
investment  activity  of  the  Trust  will  be 
aimed  at  preserving  principal  and 
obtaining  long-term  growth. 

Applicants  state  that  for  tax  purposes 
the  income  of  the  Trust  will  be  income 
to  Hughes.  Further,  the  assets  of  the 
Trust  will  be  subject  to  the  debts  and 
liabilities  of  Hughes  in  the  event  of 
bankruptcy.  Applicants  represent  that 
Hughes  will  pay  most  of  the  operating 
expenses  of  the  Trust,  including  Trustee, 
adviser,  counsel  and  distribution  fees. 
Applicants  state  that  the  Trust  will  pay 
for  the  expenses  of  investment  activity, 
such  as  brokers'  commissions,  and  will 
distribute  quarterly  to  Hughes  an 
amount  equal  to  the  tax  liability  of 
Hughes  resulting  from  Trust  income.  All 
other  Trust  assets  will  be  available  for 
payment  to  Participants  according  to  the 
schedule  set  forth  in  the  Plan  not  than 
five  years  bom  the  date  of  the  awarding 
of  the  Units. 

Applicants  state  that  the  Trustee  is 
responsible  for  making  payments  to 
Participants.  Subject  to  certain  risks  and 
of  forfeitiu*e  and  acceleration  as 


described  in  the  application. 
Participants  will  receive  cash  payments 
equal  to  one-third  of  their  respective 
Units  on  the  third,  fourth  and  fifth  - 
anniversary  dates  of  the  awarding  of  the 
Units.  The  value  of  each  Unit  at  the  time 
of  payment  will  be  equal  to  the  quotient 
obtained  by  dividing  the  assets  of  the 
Trust  by  the  total  number  of  Units 
outstanding. 

Applicants  do  not  concede  that  either 
the  Plan  or  Trust  is  an  investment 
company  under  the  Act.  In  any  event, 
pursuant  to  section  e(b)  of  the  Act, 
Applicants  request  that  the  Plan  and  the 
Trust  be  exempted  from  the  provisions 
of  the  Act  (with  certain  exemptions)  as 
an  "employees'  securities  company"  as 
defined  in  section  2(a)(13)  of  the  Act.  In 
support  of  their  request  Applicants 
assert  that  the  interests  of  Participants 
will  be  protected  adequately  without  the 
coverage  of  the  Act  since  other  federal 
and  state  regulatory  authority  are 
apphcablc  to  the  Plan  and  Trust. 
Applicants  further  assert  that  the 
Committee  has  the  authority  to 
supervise  and  direct  the  Trust  and  will 
exercise  this  authority  to  protect  the 
interests  of  Participants  in  order  to 
ensure  their  welfare.  The  Trust  will  be 
operated  for  a  limited  period  of  time, 
automatically  terminating  when 
Participants  receive  their  last 
secheduled  payment.  Applicants  state 
that  through  conservative  investment 
methods,  the  Trust  will  be  subject  to 
very  little  risk  of  investment  loss. 
Further,  Applicants  represent  that 
Participants  will  receive  an  audited 
annual  report  apprising  them  of  the 
investment  policy  and  performance  of 
the  Trust  and  will  also  receive  timely 
notification  of  any  change  in  the  Trust's 
investment  policy. 

In  light  of  the  above.  Applicants 
submit  that  section  17(a)  of  the  Act 
should  not  be  applied  to  preclude  the 
investment  of  assets  of  the  Trust  in  the 
securities  of  Hughes'  purchaser  or  its 
affiUates  or  in  securities  or  other 
investment  vehicles  of  entities  in  which 
affiliates  of  the  Trust  maintain 
investments.  In  addition,  Applicants 
seek  an  exemption  fit)m  section  17(a)  to 
allow  investment  of  Trust  assets  in 
securities  of  entities  in  which  Committee 
members,  Hughes,  the  purchaser,  or 
their  affiliates,  hold  more  than  five 
percent  of  the  outstanding  securities. 
Applicants  agree  that  section  17(a)  will 
still  preclude  the  Trust  from  engaging  in 
any  transactions  (other  than  those 
involving  the  securities  of  Hughes' 
purchaser  or  its  affiliates)  with  entities 
in  which  Committee  members  own  a 
"controlling"  interest  (as  described  in 
section  2(aK9)  of  the  Act).  Applicants 
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believe  that  these  exemptioiu  from 
section  17(a)  are  consistent  with  the 
protection  of  Participants'  interests  in 
the  Trust  because  due  to  the  community 
of  interests  between  Committee 
members  and  other  Participants,  there  is 
no  likelihood  that  Trust  assets  will  be 
invested  in  vehicles  chosen  because  of 
interests  conflicting  with  those  of 
Participants.  Further,  Applicants 
represent  that  no  investments  otherwise 
barred  by  section  17(a)  will  be  made 
unless  the  Committee  determines  that 
the  terms  of  the  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching  and  are  of  substantially 
the  same  type  and  on  the  same, 
comparable  or  more  favorable  terms 
than  those  available  to  the  public  or 
other  unaffiliated  investors.  Such 
determinations  will  be  made  and 
recorded  in  compliance  with  sections 
57(f)(3)  and  57(h)  of  the  Act  ApplicanU 
also  represent  that  no  brokers' 
commissions  or  expenses  for  the 
foregoing  transactions  will  be  paid  to  an 
affiliate. 

While  not  conceding  that  section  17(d) 
of  the  Act  would  preclude  the 
Committee  from  relying  on  investment 
advice  from  market  analysts  employed 
by  Hughes  to  select  investment  vehicles 
for  Hughes'  various  pension  and 
deferred  compensation  plans. 
Applicants  request  an  exemption  from 
section  17(d)  to  allow  the  Trustee  to 
make  investments  in  accordance  with 
such  advice.  Applicants  believe  the  Act 
should  not  be  applied  to  preclude  the 
Committee  from  relying  on  such  a 
resource  or  to  preclude  the  Trust  from 
making  investments  so  selected  simply 
because  the  Trust  and  Hughes'  pension 
and  deferred  compensation  plans  at 
times  may  make  parallel  investments. 
Applicants  represent  that  any  such 
parallel  investments  will  be  made  only 
after  the  Committee  determines  that 
such  transactions  are  fair  and 
reasonable  to  Participants  and  do  not 
involve  overreaching  by  any  of  the 
parties  involved.  The  Applicants 
likewise  seek  an  exemption  frt)m  section 
17(d]  to  the  extent  it  would  preclude 
Hughes  from  covering  certain  expenses 
of  the  Trust  and  the  Trust  from  making 
certain  payments  to  Hughes  as 
described  above. 

Applicants  also  request  an  exemption 
from  section  17(g)  of  the  Act  to  the 
extent  necessary  to  permit  the  Trust  to 
comply  with  Rule  17g-l  without  having 
a  majority  of  the  Committee  who  are  not 
"interested  persons"  take  such  action 
and  make  such  approvals  as  set  forth  in 
Rule  17g-l.  Applicants  represent  that 
the  Trust  will  otherwise  comply  with 
Rule  17«-1.  Further.  Applicants  request 
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a  limited  exemption  from  section  17(j]  of 
the  Act  alleging  that  the  requirements  of 
Rule  17j-l{b)-(d)  would  pose  an 
unwarranted  burden  on  them. 
Applicants  allege  that  such  an 
exemption  is  consistent  with  the 
protection  of  Participants'  interests 
because  the  Committee  members  are 
also  Participants  and  the  Trust  assets 
will  be  held  by  the  Trustee.  Applicants 
agree,  however,  to  be  fully  bound  by  the 
provisions  of  Rule  17}-l(a). 

Additionally,  AppUcants  request  an 
exemption  from  section  30  of  die  Act  to 
the  extent  necessary  to  allow  them  to 
distribute  to  Participants  annual  rather 
than  semi-annual  reports  of  the  Trust 
Applicants  submit  that  sections  30(a)-(c) 
of  the  Act  are  inapplicable  because  of 
the  limited  number  of  Participants  and 
the  non-transferability  of  the  Units. 
Applicants  represent  that  annual  reports 
to  Participants  will  be  audited  as 
required  by  section  30(e)  of  the  Act  and 
copies  thereof  will  be  filed  writh  the 
Commission.  Based  on  the  foregoing. 
Applicants  further  request  that  such 
filings  be  afforded  confidential 
treatment  under  section  45(a)  of  the  Act 
Confidential  treatment  is  requested 
since  there  will  be  no  public  trading  of 
the  Units  and  the  only  persons 
interested  in  such  information  would 
have  received  all  such  data  direcUy 
from  the  Trust  ConsequenUy, 
Applicants  submit  that  such  a  grant  of 
confidential  treatment  would  be 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  Act 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  13, 1985,  at  5:30  pjn.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest, 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commisson,  Washington, 
D.C.  20549.  A  copy  of  die  request  should 
be  served  personally  or  by  maU  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-Iaw,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohn  Wheeler, 
Secretary. 
(FR  Doc  85-28015  Filed  11-22-85;  8:45  am] 
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[Ralaase  Na  34-22633;  FHa  Na  8R-PSE- 
8»-31] 

Pacific  Stock  Exchange;  Self- 
Regulatory  Organization;  Proposed 
RuleChaiHie 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange  Incorporated  Relating  to 
the  Decision  by  the  Board  of  Governors 
of  the  Pacific  Stock  Exchange  to  amend 
several  of  its  rules  so  that  they  will 
correspond  to  the  earlier  opening  time 
(6:30  a.m..  Pacific  Time)  approved  by  the 
Securities  and  Exchange  Commission  in 
September,  1985,  based  on  a  rule  filing 
(FUe  No.  SR-J»S&-85-23)  submitted  by 
die  PSE  on  August  30. 1985.  No 
substantive  change  in  the  intent  of  the 
affected  rules  will  be  made,  but  simply  a 
re-wording  of  their  current  language  so 
as  to  correspond  their  function  to  the 
new  opening  time. 

Pursuant  to  Section  19(b)(1)  of  die 
Securities.  Exchange  Act  of  1934, 15 
U.S.C.  78s(L)(l),  notice  is  hereby  given 
that  on  November  7. 1985,  die  Pacific 
Stock  Exchange,  Inc.,  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  as  described  in  Items  I.  n  and 
in  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons. 

L  Self-Regulatory  Organizadon's    ' 
Statement  of  the  Tanns  of  Substance  of 
the  Proposed  Rule  Change 

The  rules  which  are  the  subject  of  the 
proposed  rule  filing  contain  specific  time 
provisions  which  correspond  and  relate 
to  a  7K)0  a  jn.  opening.  The  proposed 
amendments  to  these  rules  do  not 
change  the  intent  of  the  rules,  but 
merely  alter  their  time  provisions  to 
correspond  to  the  6:30  a.m.  opening  time 
which  has  already  been  approved  by  the 
Commission  in  September,  1985. 

DL  Self-Regulatory  Oiganizatioa's 
Statement  of  the  Puipoae  of.  and 
Statutory  Basis  for.  die  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regidatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  di6 
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most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  changes  whidi  are 
the  subject  of  the  submitted  rule  filing 
are  made  in  coordination  with  the  recent 
approval  by  the  Commission  of  a  rule 
filing  (File  No.  SR-PSE-85-23)  submitted 
by  the  PSE  on  August  30, 1965. 
pertaining  to  a  request  by  the  PSE  to 
allow  it  to  open  for  the  transaction  of 
business  at  6:30  a.m.  instead  of  7:00  a.m. 
The  rules  described  in  the  filing  contain 
specific  time  provisions  relating  to  a  7K)0 
a.m.  opening  time.  The  submitted 
changes  will  make  the  rules  correspond 
to  a  6:30  a  jn.  time  without  changing 
their  substantive  intent.  These  changes 
will  correspond  to  the  dictates  of 
Section  6  of  the  Securities  Exchange  Act 
of  1934  (the  "Act"),  in  that  it  will  allow 
the  PSE  to  maintain  its  rules  and 
procedures  within  the  effectiveness  and 
coordination  of  the  national  market 
system. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  cliange  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furthermore  of  the  Act. 

fC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  were  received  or 
solicited  concerning  the  proposal  to  re- 
phrase rules  affected  by  the 
establishment  of  an  earlier  opening  time 
for  the  Exchange  trading  floors. 

in.  Date  <^  Effiectiveness  of  the 
Proposed  Rule  Change  and  Time  Period 
for  Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  igb-4.  At  any  time  within  60 
days  of  the  fihng  of  such  proposed  rule 
change  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solidtatiaii  of  Comments 

Interested  persons  are  invited  to 


submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  dian  those  diat 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  D.C 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16, 1985. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  18, 1965. 
JohnWhMlv. 
Secretary. 

[FR  Doc.  85-28098  Filed  11-22-85:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 


Baltiinor*  Advisory  Council;  Public 


The  U.S.  Small  Business 
Administration,  located  in  the 
geographical  area  of  Blatimore, 
Maryland,  will  hold  a  public  meeting  at 
9:00  a.m.  on  Tuesday,  December  10. 
1985.  at  the  University  of  Baltimore. 
Board  Room,  1304  St.  Paul  Street, 
Baltimore,  Maryland  21202,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration  and  others  attending. 

For  further  information,  write  or  call 
Charles  J.  Gaston,  District  Director.  U.S. 
Small  Business  Administration.  10  North 


Calvert  Street.  3rd  Floor,  Baltimore, 
"Maryland  21202— (301)  962-2054. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
Noveml>er  19, 1985. 

[FR  Doc  85-28050  Filed  11-22-85;  &45  am] 
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North  Carolina  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  located  in  the 
geographical  area  of  Charlotte,  North 
Carolina,  will  hold  a  public  meeting  at 
9:30  a.m.  on  Tuesday.  December  10, 
1985,  at  the  Greensboro  Area  Chamber 
of  Commerce,  Conference  Room,  217 
North  Greene  Street,  Greensboro,  N.C. 
27402,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
Gary  A.  Keel.  District  Director.  U.S. 
Small  Business  Administration. 
Northwestern  Bank  Building,  Suite  700, 
230  South  Tryon  Street,  Charlotte,  N.C. 
28202,  telephone  number  area  code  (704) 
371-6561. 
I«an  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
November  19, 1985. 
[FR  Doc.  85-28051  Filed  11-12-85;  8:45  am] 
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Providence  Advisory  Council;  Pul>llc 
Meeting 

The  U.S.  Small  Business 
Administration,  located  in  the 
geographical  area  of  Providence,  Rhode 
Island,  will  hold  a  public  meeting  at 
12:00  noon,  on  Wednesday,  December 
18, 1985,  at  Winkler's  Steak  House,  63 
Washington  Street,  Providence,  Rhode 
Island,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
James  A.  Hague.  District  Director.  U.S. 
Small  Business  Administration.  380 
Westminster  Mall,  Providence,  Rhode 
Island  02903.  Telephone  number  (401) 
528^562. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  19, 1985. 
[  FR  Doc.  85-28052  Filed  11-22-85:  &-45  am] 
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SMttte  Advisory  Council;  Public 
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The  U.S.  Small  Business 
Administration,  located  in  the 
geographical  area  of  Seattle, 
Washington,  will  hold  a  public  meeting 
at  9:00  a.m:  on  Monday,  December  16, 
1985.  at  the  Seattle  Sheraton  Hotel  & 
Towers,  1400  Sixth  Avenue,  Room  416 
(4th  Floor),  Seattle.  Washington,  to 
discuss  such  matters  as  may  be 
^  presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
John  ].  Talerico,  District  Director.  U.S. 
Small  Business  Administration.  915 
Second  Avenue.  Room  1792,  Seattle, 
Washington  98174  (206)  442-5534. 
Jaan  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  19, 1985. 
[FR  Doc.  SS-28053  Filed  11-22-65;  6AS  am] 


[Dedaratton  of  Disastw  Lmhi  Atm  #2216; 
AnMndmcnt  #1] 

LouisiMM;  Declaration  of  DIaastor 
Loan  Araa 

The  above-numbered  Declaration  (50 
FR  47317),  issued  in  accordance  with  the 
President's  declaration  of  November  1, 
1985,  is  hereby  amended  to  include  Ae 
Parishes  of  Livingston  and  St  Tammany 
and  the  adjacent  Parishes  of 
Tangipahoa,  Ascension,  Maquemines 
and  Ward  9  of  Orieans  Parish  because 
of  damage  from  Hurricane  ]uan 
beginning  on  or  about  October  27, 1985. 
All  other  information  remains  the  same; 
i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  January  2. 1986,  and 
for  economic  injury  until  the  close  of 
business  on  August  1, 1988. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  58002  and  50006) 

Dated:  November  8, 1985. 
Bernard  Kulik, 

Deputy  Ataociate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  85-28054  Filed  11-22-85;  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 
National  Highway  Traffic  Safety 
Admlniatratlon 

{Dodwt  No.  IPes-17;  Notioe  1] 

American  Jawa  Umtted;  Receipt  of 
Petition  for  Determination  of 
Inconaequential  Noncompltance 

American  Jawa  Limited  of  Mainview, 
Long  Island.  New  York,  has  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFK  571.115, 
Vehicle  Identification  Number,  on  the 
basis  that  it  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
pubhshed  imder  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S4.2  of  Federal  Motor 
Vehicle  Safety  Standard  115.  Vehicle 
Identification  Number,  states  that  each 
vehicle  identification  number  (VIN) 
shall  consist  of  seventeen  (17) 
characters. 

In  1983,  American  Jawa  Limited 
became  aware  that  Aeir  1961  and  1962 
mopeds,  imported  for  sale  in  the  United 
States,  did  not  comply  with  Federal 
Motor  Vehicle  Standard  No.  115  Vehicle 
Identification  Number.  The  "VIN" 
number  consisted  of  a  six  digit  serial 
number  which  ranged  from  330.000  to 
440,000.  and  were  not  received  in  any 
particular  sequential  order.  Tlie  vehicles 
consisted  of  11,488  mopeds  in  total,  of 
which  2.264  units  were  the  Jawa 
Supreme,  a  deluxe  model. 

All  VINs  on  the  1984  and  1985  models 
have  been  corrected  to  the  fiill 
seventeen  digit  number,  and  have  been 
submitted  to  the  VIN  coordinator  of  the 
National  Highway  Traffic  Safety 
Administration.  There  was  no 
production  during  model  year  1983. 

The  petitioner  stated  "that  they  did 
not  try  to  ignore  any  Federal  standard  or 
regulation,  and  it  was  due  only  to 
communication  problems." 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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arguments  on  the  petition  of  American 
Jawa  Limited,  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109. 400 
Seventh  Street,  SW.,  Washigton,  DC 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Nodce  will  be  published  in  the 
Federal  Re^ster  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  26, 1985. 

(Sec  102.  Pub.  L  93-492.  88  SUL 1470  (15 
U.S.C.  1417):  delegations  of  authority  at  48 
CFR  1.50  and  49  CFR  501.8). 

Issued  on:  November  19, 1985. 
Barry  Febice, 

Associate  Adtnimsbtitor  for  Rulemaking. 
[FR  Doc  85-27984  Filed  11-22-65;  &45  am] 
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Administration 

Granta  and  Deniaia  of  Appilcationa  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  Notice  of  Grants  and  Denials  of 
Applications  for  Exemptions. 

smMNARv:  In  accordance  with  ttie 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  October  1985.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1— Motor  vehicle.  2 — Rail 
frei^t,  3 — Cargo  vessel,  4— Cargo-only 
aircraft,  5 — Passenger-carrying  aircraff. 
Acplication  numbers  prefixed  by  the 
tetters  EE  represent  application  for 
Emergency  Exemptions. 


Ap0ICWN 


IHtmoii  Qm  Piodiicti.  Inc,  SaoMcm. 

Hi. 


OOT-E2S82 

DOT-C  2S8Z 1  Union  CMkto  Coiji,  OM*ury.  CT. 


nfl^telfonft)  flftectod 


49  CFB  175.3.  Pirt  173,  Subparts  D,  E. 
F.  Q. 


4S  cm  175.3,  Pat  173,  SuboM*  O,  E, 
F,  G. 


Hmm  e*  — mpUon  ttwuot 


To  authoriza  shipmam  ol  cartaln  hazardous  malarMs  In  ey«ndari 

mada  in  complianoa  with  DOT  spadhcation  3E1800,  ««Hh  csrtwi 

axoaptions.  (Modaa  1.  2,  3.  4J 
To  ai«iortza  sNpmanl  ol  oaitain  hazardoua  natsrWa  in  cytMaiB 

mada  In  compllanca  wNh  DOT  apsdlicalion  3E1800.  with  oartwi 

....__  1.  2.  3.  4j 
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Na 


3ie7-p_ 


4453-P. 

44sa-x. 


4453-X.. 

4453-P. 
4463-X. 


445^X 


4453-X. 


4453-X. 


4453-X. 


4453-X. 


44S3-X.. 


44S3-X. 


4453-X.. 


4453-X. 


4453-X. 


4453-X. 


4453-P. 
4890-P. 

S20e-P. 
S649-P. 
5704-P. 
6296-P. 


6614-P„ 
e614-X .... 


661 4-X ._ 


e670-P._ 

6.52-P_ 
6762-P._ 
67aB-X._ 


6e02-X. 


7052-P. 
7071-X. 


ExOTpMon  NOk 


OOT-E  3187. 


DOT-E44S3- 
0OT-E4453- 


DOT-E 


D0T-E4453. 
OOT-E  4453- 


00T-E44S3.. 
DOT-E44S3.. 
DOT-E44S3- 


0OT-E4453- 
00T-E44S3_ 
OOT-E  4453- 
0OT-E4453-. 
DOT-E4453-. 
OOT-E  4453- 
OOT-E4453- 
0OT-E4453.. 


OOT-E  4453.„ 
OOT-E  4890.- 

OOT-E  5206.- 
OOT-E  5649... 
OOT-E  5704.- 
OOT-E  6296-. 

OOT-E  6614.- 
OOT-E  6614_ 


OOT-E  6614- 


OOT-E6670-. 


OOT-E  6752- 
0OT-E6762- 
OOT-E6760- 


DOT-E6802-.- 


0OT-E7062_ 
OOT-E  7071  _ 


7741-X 

780e-P 

7835-P..- _ 

/836-X.. 

DOT-E7741 

OOT-E  7806 
DOT-E7B35_-.     . 
OOT-E  7835 

7835-X . 

OOT-E  7835. 

Slor  Opticai  ol  Ftaridi.  kic.  St.  PM**- 
bug,  FU 

HHlop  CiMf^,  kic,  Lflbon,  OH...— 

Wtampum  S(«piM  Co..  N«w  CiBn.  PA.„ 


Wampum  IHrtmow  Co.  Naw  filln.  PA. 


Stoekdit*  and  Mam  EjvtoalMa,  kic. 

Froattmra.  PA. 
Wampun  OiaMxiling  Ca,  Naw  CaBn. 

PA. 

E  L  du  Poni  da  Namows  «  Ca.  Inc, 
\MkninglofV  DE. 


Saawn  Exploa^Ma.  Inc. 


TX- 


Northam  Ohio  Ejqiioaivaa,  Inc.  Foreal 
OH 


Kanlucky  Powdar  Co.,  Lmnglon,  KY . 
Auatki  Powdir  Co..  Clavaland.  OK 


Bafenoni  Mna  Si«ply  Ca.  Inc.  Fkiahing. 
OH 

Aimakong  C»ploil»aa  Co.  Naw  GaHaa. 
PA. 

KU.  Contacting.  Gnne  CHy.  PA 


Wampum  Manufacturing  Ca.  Naw  Gafe- 
laa.PA. 

Alamo  ExphaivaB  Ca.  Inc.  Houaton.  TX.- 
•weo  Inc.  SM  Laka  Qty,  UT 


Ej^loaivaa,  Inc.  Clartiatiurg.  WV 

Joaaph  E  Saagram  A  Sona.  Inc.  Hm 
York.  NY 

Aualin  Sate*.  Inc.  VanaMil.  VA 

Oin  Chamicals.  Stamford.  CT 

Adas  Powder  Ca.  Dallas.  TX. 


Fttnna-Poutonc  Inc.  Monmouth  Junction. 
NJ. 

OLD  Disaibutors.  Inc.  Fairport  NY 

Haia  Chamcals.  Inc..  Saugus.  CA _... 


Al  Pwa  Ctiamical  Ca.  Tracy.  CA- 


Airea  Tha  BOC  Groi4>.  Inc.  Munay  H*. 
NJ. 

3M.  St  Pmi.  MN 

SharfH  Aaaociates.  Itomowood.  IL 

E  L  du  Rom  da  Nemours  A  Company. 
Inc.  WSminglon.  0£. 

Ilslocartion  Products  Corp..  Hackenaack, 
NJ. 

ACR  Etocttooics.  Inc..  Hollywood.  FL 

Phiip  A.  Hum  Chamical  Corp..  Waal  Pa- 
larson,NJ. 

B««  Aerospace  Textron.  BufWo.  NY 

Cfcie-Buckner.  Inc..  Canito*.  CA 

National  WeWers.  Chartotle.  NC _.. 

Airco  Industrial  Gases.  Riverlon.  NJ 


Uncoin  Big  Three.  Inc..  Baton  Rouge.  LA. 


nagulallon<i) 


48  CFR  173.119(m>,  173^1(14.  173^18, 
173.221  MO). 

48CFR  173.114a(h)(3) 

48CFR  173.114a(hK3) 


48  CFR  173.1 14a(h)(3). 


48CFR173.114a(hM3). 


48  CFR  173.114a(h)(3). 


48  CFR  173.1 14a(hN3). 


48  CFR  173.114a(h)(3). 
48  CFR  173.1 14a(l4(3) - 


48  CFR  173.1 14a(hM3)., 
48CFR173.114a(h)(3). 
48  CFR  173.114a(hX3). 
4SCFR173.114a(h)(3).. 


48  CFR  173.114^X3). 
48  CFR  173.1 14«<h)(3). 


48  CFR  173.1 14a(hX3).- 
48  CFR  173.114a(h)(3).- 


48  CFR  173.114a(h)<3).. 
48  CFR  173.125 


48  CFR  173.114a- 

49  CFR  173.154(a)- 


48  CFR  173.62.  173.83(a)- 

49  CFR  173.377(g) 


48  CFR  173.263(a)(28).  173.277(aK6).. 
48  CFR  173.263(aX28).  173.277(aK6).. 


49  CFR  173J63<a)(2e).  173.277(aX6).. 


49  CFR  173J^1(d),  173.302.. 


48CFR  173.301(d)O),  173.304(a)(2).. 

49  CFR  173.286(bK2).  175.3 

48  CFR  173.314,  173.315  _—. 


48  CFR  173.341(c).  178.300-15 


49  CFR  17^101.  172.420.  175.3- 
49  CFR  17i101,  173.245.  175J. 


173.302(a). 


48  CFR        173i76(a), 
173.34(d).  1753.  175.30. 

49  CFR  173.304.  175  J.  178.33a 

49  CFR  177.848,  part  107  appan.  B(1)- 
49  CFR  177.848.  part  107  appan.  8(1).. 


49  CFR  177.848.  part  107  appan.  B(1) . 


Tt&un  01  soMmpaon  wiafaot 


To  become  a  party  to  anamHluii  3187.  (Mode  1.) 

To  become  a  perty  to  exemption  4453.  (Mode  1.) 

To  arfhorize  uee  ol  a  non-OOT  spedMcallon  bull,  hopper-type  Iw*. 

lor  kanaporiaMon  o(  blaating  agent,  n^a,  or  ammonkm  nikala- 

kMi  ol  iiMuraa.  (ktode  1.) 
To  aMhorize  use  ol  a  non^X)T  ipedtealkin  buk.  hopper-type  tank, 

lor  kaneportalion  of  Uaaing  agent,  n.0A,  or  ammonium  nMrala- 

luel  ol  mixkna.  (Mode  1.) 
To  become  a  party  to  eacempthm  4453.  (Mode  1J 

To  aiMiorize  uee  o«  a  norvOOT  spedBcalon  bUk.  hopper-type  tank, 

lor  Haneportatkin  ot  blasting  agent  ao.s..  or  ammonkm  nNrato- 

lual  ol  mixim*.  (Mode  1 ) 
To  auttwriza  uee  o«  a  norv.CX}T  spedHcalon 

lor  »anaportalion  ol  blasting  agent,  no-s. 

fcial  ol  mixturee.  (Mode  1.) 
To  authorize  uee  ot  a  non-OOT  specWcatlon  I 

lor  kwieportainn  ol  Masting  agent  n«.a-. 

kjel  ol  mixtua*.  (Mode  1  ) 
To  ai«iorlze  uee  ol  a  non-OOT  spedteatkin  I 

lor  ►anaportaMon  o(  blaating  agent  n.aa.. 

luel  ol  mixtuaa.  (Mode  l.) 
To  authonze  uee  ol  a  non-OOT  specMcatlon 

lor  Iraraportation  ol  Maating  agent  n.0A. 

lual  ol  mixtures  (Mode  14 
To  authorize  use  ol  a  nor«-OOT  ^McMealion 

lor  aanaportalion  o4  Hasting  agent  aa*., 

kjal  ol  mixturea.  (Mode  1) 
To  authorize  uee  of  a  nonOOT  spadticatkin 

lor  transportation  ol  blasting  agent  n.as.. 

kiel  ol  mixturee.  (Mode  1J 
To  authorize  uee  ol  a  non-OOT  speclicalkin 

lor  bansponatkw  of  biaeting  ^ent  n.o.s.. 

fuel  ol  mixtures.  (Mode  1.) 
To  auttiorize  use  ol  a  norvOOT  specMcalton 

lor  traneporUbon  ol  blasbng  agent  n,o.s.. 

kiel  ol  mixtures.  (Mode  1.) 
To  authonze  use  of  a  norvOOT  spedftoatnn 

lor  traraportanon  ol  Masting  agattt,  n-aa.. 

fciel  ol  mixtures.  (Mode  1.) 
To  aulhorae  use  of  a  norvDOT  speciflcallon 

lor  nnspottatkm  of  Masttng  agent  n.o.s.[ 

lual  ol  mixturaa.  (Mode  i ) 
To  authorize  use  of  a  non^X^T  spedfcatkxi 

tar  transportation  of  Hasting  agent  n.oj.. 

hiel  ol  mixtures.  (Mode  1.) 
To  become  a  perty  to  exemptnn  4453.  (l4oda  1.) 
To  become  a  paily  to  exemption  4980.  (Mode  Z) 


bi*.  hopper-type  lank, 
or  ammonium  rMiala- 

fc.  hopper-type  tank, 
ammonium  nlCrale- 

buli.  hopper-type  twik. 
or  ammonkjm  nitrate' 

buk.  hopper-type  tank, 
or  ainmonium  nitrale- 


k*.  hopper-type  tank, 
or  ammorlum  ilaalu- 

luli.  hopper-type  tank, 
or  ammonajm  nitate- 

lufc,  hopper-type  tank. 
or  ammonium  nltrate- 


iuli.  hopper-type  tank. 
or  ammonkan  nitiale- 

luli.  hopper-type  tank. 
or  ammorlisn  iHiale* 

uk.  hopper-type  tank, 
or  ammoniun  dtrafte- 

xjk.  hcppar-type  tank. 
or  ammoraum  rlftt^ 


To  become  a  parly  to 
To  become  a  party  to 
To  baoome  a  party  to 
To  become  a  party  to 


5206.  (Mode  1.) 
5048.  (Modea  1.  2.) 
5704.  (Modea  1.  2,  3.) 
6296.  (Modea  1.  ^) 


To  become  s  party  to  exemptiori  6614.  (Mode  1 ) 

To  authonze   use  of  non-OOT  specificatton  polyeltrylene  bottles. 

packed  nside  a  higf<  density  polyethylene  box.  lor  tran«>ortation 

of  certain  corrosrve  Iquds.  (Mode  1.) 
To  authonze  uee  of  non^XJT  spedftcatkm  pofyelhylene  bottles. 

pecked  inside  a  high  density  polyethylene  box.  lor  »«isportatton 

of  certain  con^osive  liquids.  (Mode  1.) 
To  become  a  party  to  exemption  6670.  (Mode  1.) 

To  beconw  a  party  to  exemption  8752  (Mode*  1.  2.  3.) 

To   become   a    perty    to    exempbon   6762.    (Modea    1.    2.    3.   4.) 

To  authonze  transport  ol  tnfluoroniethane,  in  insulated  DOT  spectft- 
cation  MC-331  tank  motor  v«hk:los.  and  DOT  spadficalion 
105A600W  tank  cars.  (Modea  1.  2.) 

To  authonze  shipment  ol  a  liquefied  nonflammable  convressed  gas. 
to  a  modified  DOT  specificabor^  110A800W  muttHjnt  tank  cw 
tank.  (Modes  I.  2.) 

To   become   a  party   to   exemption   7052.   (Modea   1.   2.   3.   4.) 

To  authorize  shipment  of  a  certain  oorroeive  iquM.  In  non-OOT 
specificabon  polyethyleoe  homes  overpecksd  in  a  non-lX)T  speci- 
fication single-wall  «>ert»erd  box,  or  DOT  Spedflcalion  2U  poly- 
ethylene containers  overpacked  in  a  DOT  sftecMcafion  12P  fiber- 
board  box.  (Modec  1.  2.  3,  4.) 

To  renew  and  to  authorize  an  alternate  type  tank  assembly.  (Modes 
1.  3,  4.) 

To   become    a    party   to   exempbon    7806.    (Modes    1,    2.    3,   4.) 

To  become  a  party  to  exemptxxi  7835  (Mode  1.) 

To  authonze  transport  ol  compressed  gas  in  cylndars  beering  the 
flemmable  gas  leMe.  the  oxidizer  lebel.  flammable  liquid  label, 
corroeive  lebel,  or  the  poison  gas  label  and  tank  car  tanks  bearing 
the  poison  gas  label  on  the  same  vetxde.  (Mode  1.) 

To  authorize  transport  of  compressed  gas  in  cylnders  bearing  the 
flemmat>le  gas  label,  tfie  oxidizer  latMl,  flammatile  Iqud  let>el. 
corrosive  label,  or  the  pooon  gas  latwl  and  tank  car  tanks  bearing 
ttw  poison  ges  label  on  the  same  vehicle.  (Mode  1.) 
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NOl 


7835-X 


a074-P. 
S17S-X. 


VOtnfHKm  NQ. 


»46S-X.. 


e5ie-p 

8554-f> 

6564-X  .._^. 

8681 -X 


86»e-X. 
870»-X. 

•7M-X. 


•7t9-P 
a772-X 


asi4-x 

n74-X 


DOT-ETMS-.. 

OOT-E  •074 

OOT-E  8175 

DOT-E  8238 

DOT-E  8244 


OOT-E  8306.-- 

DOT-E  8445..-. 
DOT-E  8485 


ApplcM 


«■  TXrM  MuMriM,  he.  HouMon. ' 


Airco.  •wBOCOnim.  mc,  Munay  HM. 

NJ. 
Th*  NoracCD,  hc^  Azum.  CA 


. 8  MbMrala.  Inc,  Baton 

noiig*.LA. 
H— baton  SwtoM.  Inc.,  Ouncwi.  OK 


DOT-E  8519.. 


wie-x 


«041-P__ ., 


OOT-E  8694- 
DOT-E8SM- 

DOT-Eee81.. 


DOT-E  8608... 
OOT-E  8708... 

OOT-E  8716... 


90S8-X..... 
9082-X 

9082-X 

9108-X 

9120-X 

9144-X..„.. 

9184-P 

9329-P ...... 

9332-X 

8425-X 


OOT-E  8723.. 
OOT-E  8772. 


OOT-E  8814 


OOT-E  8838.. 
DOT-E  8874.. 


Oamnind  TrMpoclalian.  Inc.,  Jtckton- 

ECOFLO.  Inc.,  TwMto.  MO 

ChM»  Bag  Co.,  Oak  Break.  M. 


Hoegh  Ugland  Auto  Linara  A/S,  Odo. 
Norway. 

Aaa*  POddar  Co.,  Datat.  TX _.... 

Eaton  Coipt,  Wiwlalia  ViHaga.  CA 


Ahjminum  Oa  of  Amarica.  PWatxjrgh,  PA. 

Union  CartMa  Corp..  Oanbuy,  CT 

PraWa  Stat*  EquipnMnt,  Inc..  Snux  FaH, 
SO. 


Foo«e  Mnaral  Co..  Exton,  PA 


48  CFH  177 J48.  pM  107  appan.  8(1).. 


48  CFR  173.34(4. 


48CFn  173.157(aX4),  178  224. 


49  CFR  173.388.. 


49    CFR     173.119.     173.125.     173.245. 

173.263.    173.264.    173.289.    46   CFR 

64.9. 
49  CFR  177.842(a).  177.842(b) _ 


NMura  of  agtampaon  liafwl 


48  CFR  Pan  173,  nibpaci  O,  E,  F.  4  H .... 
4t      CFR       173.182(b)(6)(I).       173.234, 

178.241. 

49  CFR  176J05(g 


49  CFR  173.114a.  173.154, 173J3.. 
49  CFR  T73.206,  173547 


Atlas  Powder  Co.,  Dallas,  TX 

Akzo  Chamia  Amartca.  CtUoi^,  N... 


DOT-E  8888... 
DOT-E  9016.. 


OOT-E  9041 

DOT-E  9043 


DOT-E  9058.. 
DOT-E  9082.. 

DOT-E  9082.. 

OOT-E  9106.. 


Slructural    Composttas    InduMma.    Inc.. 

Pomona.  CA. 

Oln  Corp..  Stwntard,  CT 

Justus  Entarpnsas  of  Kansas,  Inc.,  Cha- 

nuta.KS. 


NakJO  Chamical  Co,  OaK  Brook,  IL., 


49  CFR  173.333.. 


49  CFR  173.320,  176.76. 


49  CFR  173.119(a),  173.119(in), 
173.24S<a).  173346(a).  176J40-7, 
178.342-5,  178.343-5. 


49  CFR  173.28(m). 


49C:FR  173.114a(h)(3)..: 

49  CFR  172.101  eokjmn  6(b).. 


OOT-E  9120.... 
DOT-E  9144.... 


OOT-E  9184 

DOT-E  9329 

DOT-E  9332. 


Van  Uar  VarpKkungan,  GmbH,   Ham- 
bivg,  Wast  Germany. 

tneo  Inc.,  San  Laka  Ctly,  UT 

Ozella  Harrington  Trucking  Co.,  Benson. 
A2. 


Geartwft  Industries,  Inc.,  Fort  Worth,  TX ... 
Union  Carbide  Corp.,  Danbuiy,  CT„.. 


Union  Carbide  Agricultural  Products  Co., 
Inc.,  Danbury,  CT. 

Austin  Powder  Co.,  Cleveland,  OH „.. 


Oreaaar  Industries,  Inc.,  Houston.  TX... 

Cajun  Bag  «  Supply  Co.,  Crowley,  LA.. 

Ain»  Carbide.  Louisvilta,  KY 

Geo  Venn,  Inc.,  Kenai.  AL 


49  CFR  173JQ2(a)(1),  1753 

49  CFR  173517(aK4).  178.224 

49    CFR     173.119,     173.121,  173.273, 

173.302,    173304,    173328.  173.332, 

173.333,    173.336,    173.337,  173.346. 

175.3.  178.46. 

49  CFR  172  101  cokjmn  •(&).  17ai19 

173.245(8K17),  175.». 

49    CFR     173.127.     173.175.  173.184, 

178.224. 


46  OR  17S.100(Ul).  17530_ 
49  CFR  173.154(a)(18) 


49  CFR  173.304(a),  173.34(d),  1753. 
49  CFFJ  173.365 


Engelhard  Corp.,  Edison.  NJ.. 


DOT-E  9425. 


American  Chemical  A  Refining  Co..  Inc.. 
Watarbuty.  CT. 


49  CFR  173.365.. 
49  CFR  173.77... 


49  CFR  173.304(a).  173.34(d),  1753....... 

49    CFn     173.154,     173.164.     173.178 

173.182,  173.234.  173.2456. 

49  CFR  173.178 „.. 

49   CFR    172.101,   cokmn   6,    ^n.^^0, 

173.80,  175.M. 
49  CFR  172.101,  173.150,  175.3 


49  CFR  177.848. 


To_w<hortie  tansport  of  nmapraaaaii  gas  in  cy«nd«t  baMig  •» 
ftammable  gas  label,  the  ondBer  laM.  flamm«)is  tquU  label, 
oonoelve  label,  or  the  poison  gas  label  and  tank  c«  im*s  be«ni 
tiepoaon  gas  label  on  the  same  vefwta.  (Mode  1.) 

To  become  a  parly  to  exenyteiri  8074.  (Modea  1,  Z  3,  4,  s.) 

To  aj«wft28  shfiment  of  baraoyi  peroxide,  wet.  in  a  plasiic  ined 
DOT  apecilication  21C  fiber  drum,  wMhoul  mi  insUe  polyethylene 
container.  (Mode  1.)  '     ^ 

Itequast  perty  status  and  to  authorize  hi»w|  as  addMontf  mode  of 
tranaportalioa  (Modea  1.  2J 

To  authoriie  i«a  of  a  DOT  specification  mehne  portable  Im*.  lor 
shipmeni  of  c«1ain  ■aimnaUe  IqUda.  oomakra  matetMa  Md 
ewnbustWe  liquids  (Modes  1.3  J 

To  become  t  party  to  exemption  8306.  (Mode  1.) 

To  become  a  pwty  to  exemption  8445  (Mode  1 J 

To  authorize  uae  of  a  6.0  mil  nominal  duplex  Hextruded  plasfic  valve 

bag  of  100  pound  capacity,  for  shipment  of  a  sodwn  nitrate 

mixture.  (Modes  1.  2,  3.) 
To  become  a  party  to  enrnpuon  8519.  (Mode  3.) 

To  become  s  parly  to  exemptxm  8564.  (Mode  1 J 

^°«T^'°!^  "^"^  **"*  ■*  ■"  •*l*onal  mode  of  tranaportattoa 
(Modaa  1,  3.) 

To  authonza  transport  of  centaiiiais  containing  *n*ium  cNoiida 
conlamviated  with  phoagene.  in  non-TOT  specification  stamleu 
stoelportabia  tanks;  and  ttnUtdk  bags.  (Modes  l,  2.  3 ) 

To  MhortM  niani«ackra.  laarHng  and  aala  of  norvlXJT  specMca- 
lion  portable  tanks,  lor  transportation  of  Kqwd  ralrogen.  (Mode  3 ) 

To  authonze  manufacture,  meriting  and  sale  of  nonOOT  tomcHKa- 
'SH!^.  *"**  <""••>*«  9»ntna,  wm  DOT  SpecHication  MC- 
307/MC-312  except  lor  bottom  outlet  valve  vwiatKn  tor  trwi^iar- 
tojon  o»  flammaMe  or  oonosive  wasto  Iqukl*  or  samleoids. 
(Mode  1.) 

To  aulhoiiia  muHMrip  use  of  DOT  iSpedfitatun  17C  sisal  dnna.  for 

transportation  of  Mhium  metal,  ingots.  immerMd  in  neutrri  at 

(Mode  1.) 

To  become  s  perty  to  exemptioo  8723.  (Mode  1.)  ' 

To  authorize  an  ncreese  n  the  net  quantity  limitatian.  not  ireeitixi 

*•  galtons  per  package,  tor  aNpmenl  of  cartMi  corrosive  tajids 

and  aawraable  liquids  that  are  oorioai.e,  when  shaped  v»  cmay 

«»» aircraft  (Mode  4.)  ^^       ^^ 

To  lanen  and  to  modty  the  formula  criteria  and  to  moiSly  data  tor 

cyindars  over  4  feet  in  length  (Modes  1.  Z  3,  4.) 
To  become  a  party  to  exemptioo  8838  (Modes  1,  2,  3.) 
To  authorize  additional  compressed  gases  tor  shipmsnt  in  non^XJT 
speofication  akiminum  cytoxJers.  (Modes  1,  2,  3,  4,  5J 


To  authonze  additional  cleaning  or  water  treaSng  compourtos  (Mode 

To  authorize  mararfacture.  martiing  and  sals  of  s  norvOOT  specMca- 
fion  fiber  dmm  not  to  exceed  1 10  Mar  c^iacay.  lor  shtomerM  of 
certain  flammable  liquids  and  Aanmabla  soMa.  (Modsa  1.  2,  3J 
To  become  a  party  to  exemption  9041.  (Modea  1.  4.) 
To  authonza  shipment  of  ammonkan  i*ala  aohMon,  daaasd  as  m\ 
oxidizer  in  a  DOT  apedtication  MC-306  stanless  steel  insulated 
cargo  tanks  modified  to  DOT  specification  307  c»go  tanks.  (Mode 

To  authorize  use  of  a  nbn-OOT  specification  pnaaure  vessel.  Ibr 

transportation  of  certain  flammable  gases.  (Modes  1,  4.) 
To  authorize   sNpmerrt   of  a   carbanato   peabdda  in   co8apa8ile 

polyethylene-lined,  woven  polypropylene  begs  having  a  CMacily  of 

approximately  2,200  pounds  each.  (Modes  i ,  3.) 
To  authorize   shipment   of   s   carbamato   pestxade   in   "r-«ips«e 

polyethy»en6*ied.  woven  polypropylene  bags  having  a  capacity  of 

approximalely  2.200  pounds  each.  (Modes  1,  3.) 
To   authorize   transport   of   petaerythnte    tetrgnrtrate   we-    wfth   25 

percent  water  m  plastic  begs  m  4  mH  polyethylene  bags,  placad  in 

a  DOT  specification  12H65  fibertjoard  box.  (Mode  1.) 
To  authorize  use  of  s  nonOOT  specification  pressure  vessel,  tar 

transportation  of  certain  flammable  gaaes.  (Modes  1,  2.  3.  4.) 
To  authonze  coated  magneswm  granules,  daaaed  as  flanmable 

solid,  as  an  addWonal  commodity.  (Modes  1.  2.) 
To  become  s  party  to  exemption  9184.  (Modea  1.  2.) 
To  become  a  party  to  exemption  9329  (Mode  4.) 

Request  an  incraasa  of  an  ammonia  aokition  contairsng  ia>  to  a 
maximum  11%  (as  platinum)  of  a  soluabia  exptoalve  ptantinum  salt 
daaaed  flammable  solid.  (Modes  1,  2,  4.) 

To  authonze  sodwm,  potasakim  and  cakaum  hydroxide  sokjttons 
classed  as  conosrve  matehals  as  additional  comnmWiaa.  (Mode 
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New  Exemptions 


»4>t*emn 
No. 

EMmpionNa 

^tf»car» 

RcguMion^  sffscMd 

Nsiurv  ol  •Mvnptton  fhuncH 

B3S2-N    ... 

OOT-E93S? 

0OT-E»<0» 

DOT-E  S421 

kMorwy  nptfna  Syslam*.  kic.  HousMn, 
TX 

Wwanghoii—   ElwMc   Corp..   IMhon. 
PA. 

HMiaburg.  PA;  Union  Cartiid*  Corp.. 
Dwbury,  CT. 

VT6  V«r«Mgl*  Twktagw  und  Tmpoil- 
milMI,  GmbH.  Hwnbuia.  WM  Gmmiy. 

Ainfrol,  Inc..  WMt  WmMcK  Rl ™.. 

49  t»R  173.119.'173J04,  173J15.... 

To  KMhOfiz*  mwHilKka*.  narUng  wid  nl*  ol  •  norvDOT  ip««c«- 
tton  oontainw  dMCftMd  ••  riMchanicil  Oaptitmmm*  timu  prov- 
•n  mounlKl  on  a  touck  chwiia  or  Mtar.  tor  frmponation  o( 
tammabl*  Kquidi  and  fl«nmM*  gwM.  (Mod*  1.) 

To  aulhonza  ua*  o<  non-OOT  ipacMleatlon  parM>la  tanks,  tor 
aNpmant  o(  a  flammabta  aold.  (Moda  1.) 

To  auttnrtza  manulaclura.  martdng  and  atfa  ol  a  non-OOT  vacifica- 
«ion  staal  cy«ndar  comptytng  In  part  wMh  DOT  ^MdAcation  3AA 
^wdficatton.  tar  transportation  cartan  flanvnatH*  vid  nontlamma- 
tXs  gasaas.  (Modm  1.  2.  3.  4.) 

To  auttxirtza  us*  ol  a  non-OOT  spadfcation  IMO  lyp*  5  portaU* 
lank,  tor  feanaportation  lk>u*fl*d  compraaaad  gaaaa.  (Mod**  l.  2, 
3.) 

To  authoriza  manulactura.  marking  vxj  sala  ol  non-OOT  apwaftea- 
Iton  s«aal  waMr  pump  syslam  tanks  with  outsMa  diamMar  not 

(Modaa  1.  2.  3.) 

9409-N.....    .„ 

48  CFB  173.206,  178.245 

8421 -N 

49   CFR    173.»1(h).    ITaaO?.    173.304, 
173.34(«X1),  173.37.  175.1 

49  CFn  173.315,  178.245     _._        . 

49  Cr-R  173.306(9X1).  pvt  173.  aubpwt 
CE. 

•424-N 

M41-N 

DOT-E9424 
OOT-t  9441.... 

Emergency  Exemptions 


Appicalkin 
Na 


EE846S-X.- 

EE  9S31-N__ 

EE  9532-^.-. 
EE8S42-N-. 


cJBSn^MDn  NO. 


OOT-E  8465 


0OT-E9631_ 


DOT-E  9S32-. 
DOT-E  9642- 


Applcart 


C-t-L  Inc.  Brampton.  Ontario.  Canada 
PA 


Naico  Chanacal  Co..  CM  Braok.  IL~ 


Tranaamarica  Airinas,  Oakland,  CA... 
Northam  Elackic  Ca,  Chicago.  N. 


RagulMk>n(a)  allaclad 


49      CyR       173.182(b)(6)(i),       173.234. 
178.241. 


48  CFR  173.32(«X1)- 


48  CFR  172.101  ookim  eb,  175.30.. 
48  CFR  173.302 


Nalura  of  aioamptton  tharaol 


To  authoriza  manulacturs,  marking  and  sala  ol  non-OOT  spsdfica- 

Iton  piastK  iMgs  (oorriparatjla  to  a  DOT  spadfk^atlon  44P).  for 

sNpmsnt  ol  anwnonum  nitrata  lertifctais  and  aodkim  rvtrit*  mix- 

•uras.  (Modes  1.  2.  3.) 
To  aiMwriza  Nkng  and  dtocharga  ol  DOT  ipadflcatton  57  portabia 

tanks  wNa  ramaining  on  tha  motor  vaNda  uaad  a*  a  cwgo  tw*. 

(Modal.) 
To  auttxxiza  a  one-«ma  ahipmant  ol  rockat  ammunitton  and  olhar 

•xpkwves.  (Mod*  4.) 
To  authorize  sh^msnt  ol  sulfur  haxafluorkla  in  non-DOT  spadfkiation 

*i**l  cylmdws.  (Mod*  1.) 


Withdrawals 


AppjIoMton 

Appicani 

R*guMton(a)  Atiactod 

Nalur*  of  axamption  tharauf 

e867-P 

U.S.  Oapartmanl  of  Energy.  Waahinglon.  ac.  _. 

48  OH  173.416.  175.3. 

To  b*com*  a  party  to  Examptton  8667.  (Moda*  1.  3,  4.) 

Denials 

9322-N  Request  by  Jones  Chemicals. 
Inc..  Caledonia,  NY  to  authorize 
sliipment  of  hypochlorite  solution, 
classed  as  a  corrosive  material  in 
DOT  SpeciiRcation  60,  rubber  lined 
portable  tank  denied  October  1, 1985. 


9448-N  Request  by  W.R.  Grace  &  Co., 
Baltimore,  MD  to  authorize  shipment 
of  a  flammable  solid,  n.o.s.  in  metal 
drums  comparable  to  DOT 
Specification  6B  except  they  are 
equipped  with  a  venting  device  denied 
October  31. 1985. 


Issued  in  Washington,  DC,  on  November 
18,1985. 

I  Jl.  Grothe, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  85-28047  Filed  11-22-85;  8:45  am] 
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CONTENTS 

Item 
Equal  Employment  Opportunity  Com- 
mission    1 

Farm  Credit  Administration _...  2 

Federal   Deposit  Insurance  Corpora- 

tioo 3.  4 

Federal  Energy  Regulatory  Commis- 
sion   „ 5 

Federal  Reserve  System 6 

Postal  Service 7 

Securities  and  Exchange  Commission.  8 

1 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Monday,  December  2, 
1985, 1:00  p.m.  (eastern  time). 
PLACE:  Clarence  M.  Mitchell.  Jr., 
Conference  Room  No.  200-C  on  the  2nd 
Floor  of  the  Columbia  Plaza  Office 
Building.  2401  "E"  Street  NfW.. 
Washington,  DC  20507. 
STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Vote(8) 

2.  Briefings  by  the  Offices  of  General  Counsel 

and  Program  Operations 

3.  Annual  Report  on  the  Employment  of 

Minorities,  Women  and  Handicapped 
individuals  in  the  Federal  Government 
for  Fiscal  Year  1983 

Closed 

1.  Litigation  Authorization:  General  Counsel 
Recommendations 
Note, — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  Meetings  in  the  Federal 
Register,  the  Commision  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings). 

'  CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Mattews. 
Executive  Officer.  Executive  Secretariat 
at  (202)  634-6748. 

Dated:  November  20, 1985. 
Cynthia  C  Matthews. 
Executive  Officer.  Executive  Secretariat 
This  Notice  Issued  November  20, 1985. 
(PR  Doc.  28137  Filed  11-21-85;  12:29  pm) 

BILLING  CODE  67SIMM-M 


FARM  CREDIT  ADMINISTRATION 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(ft)(3)).  of  the 
forthcoming  regular  meeting  of  the 
Federal  Farm  Credit  Board  scheduled  to 
be  held  on  the  first  Monday  of 
December  1985,  as  specified  in  12  CFR 
604.325(a). 

DATES  AND  TIMES:  The  regular  meeting 
of  the  Federal  Farm  Credit  Board  is 
scheduled  to  be  held  in  McLean, 
Virginia,  on  December  2. 1985, 8:30  a.m. 
to  4:30  p.m.;  December  3, 1985,  8:30  a.m. 
to  4:30  p.m.;  and  December  4, 1985.  8:30 
a.m.  to  Noon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  ].  Auberger.  Secretary  to  the 
Federal  Farm  Credit  Board,  1501  Farm 
Credit  Drive.  McLean.  VA  22102-5090 
(703-883-4010). 

ADDRESS:  Farm  Credit  Administration. 
Federal  Board  Room,  1501  Farm  Credit 
Drive,  McLean,  VA  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Federal  Farm  Credit 
Board  will  be  open  to  the  public  (limited 
space  available),  and  parts  of  the 
meeting  will  be  closed  to  the  public.  The 
matters  to  be  considered  at  the  meeting 
are: 

Monday,  December  2, 1985 

*1.  Executive  Session 

2.  Approval  of  Minutes 

3.  Review  of  Agenda 

4.  Reports  of  Board  Members 

5.  Governor's  Report 

(a)  Director-at-Large  Recommendations 

(b)  Instructions  for  Board  Upon  Receipt  of 
Legal  Papers 

(c)  Review  of  Governor's  Performance 
Evaluation  Process 

(d)  Recommendation — Federal  Board  1986 
Planning  Conference 

*  *(e)  Status  of  Litigation  Cases  Involving 

thePCA 
*6.  Report  of  Director,  Office  of  Internal 

Audit  (Executive  Session) 
***7.  Status  Report  on  Legislative  Initiative 

Tuesday,  Decembers,  1985 

***8.  Status  Report  on  Legislative  Initiative — 
Continued 

9.  Office  of  Examination  and  Supervision 

Report 
***  (a)  Status  Report  on  Serious  Problem 

Baij(8 
***  (b)  FCA  Supervisory  Reports 
(c)  Report  on  Examination  Manual  Project 

10.  Regulation  Changes 


Final 

Summary  of  Comments  Received  on  Section 

611.1145,  Inter-System  Transfer  of  Funds 

and  Equities 
Part  620— Disclosure  to  Shareholders 

Requirements 
Part  621 — Accounting  and  Reporting 

Requirements 

Wednesday.  December  4, 1965 

11.  Office  of  Administration  Report 

(a)  Status  Report  on  Request  for 
Supplemental  Budget— Fiscal  Year  1986 

(b)  Economic  Report 

(c)  Legislative  Report 

(d)  Budget  Performance  Report 

12.  PCS  Building  Association 

13.  Other  Items 

'Closed  Session— exempt  pursuant  to  5 

U.S.C.  552b(c)(2) 
* 'Closed  Session — exempt  pursuant  to  5 

U.S.C.  552b(c)(10) 
'"Closed  Session — exempt  pursuant  to  5 

U.S.C.  552b(c)  (8)  and  (9) 

Dated:  November  21, 1985. 
Donald  E.  Wilkinson. 
Governor. 

(FR  Doc.  85-28113  Rled  11-21-85;  ia21  am] 

BHJJNa  CODE  (TOS-OI-H 


FEDERAL  DEPOSIT  CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  herby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday, 
November  18, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Mr.  Michael  A.  Mancusi,  acting  in  the 
place  and  stead  of  Director  R  )oe  Selby 
(Acting  Comptroller  of  the  Currency). 
that  Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  in  open  session  and  the 
addition  to  the  agenda  for  consideration 
at  the  Board's  closed  meeting  held  at 
2:30  p  jn.  the  same  day.  of  the  following 
matter 

Recommendation  regarding  the  hquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
Uquidator,  or  liquidating  agent  of  those 
assets: 
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Memorandum  and  Resolution  re: 
Continental  Illinois  National  Bank  and  Trust 
Company  of  Chicago.  Chicago.  Illinois. 

In  voting  to  move  this  matter  from 
open  session  to  closed  session,  the 
Board  further  detennined.  by  the  same 
majority  vote,  that  the  public  interest 
did  not  require  consideration  of  the 
matter  in  a  meeting  open  to  public 
observation;  that  the  matter  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsection  (c)(9)(BVof  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(9)(B]):  and  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

The  Board  further  determined,  on 
motion  of  Chairman  L  William 
Seidman.  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Mr.  Michael  A.  Mancusi,  acting  in  the 
place  and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  this  meeting,  on  less  than  seven  days* 
notice  to  the  public,  of  the  following 
matters: 

Application  of  The  Citizens  Banking 
Company,  Salineville.  Ohio,  an  insured  State 
nonmember  bank,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  The  Jefferson  Building 
and  Savings  Company,  Steubenville.  Ohio,  a 
non-federally  insured  institution,  and  for 
consent  to  establish  the  two  offices  of  The 
Jefferson  Building  and  Savings  Company  as 
branches  of  The  Citizens  Banking  Company. 

Recommendation  regarding,  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  46.360-NR 

Penn  Square  Bank,  National  Association, 
Oklahoma  City,  Oklahoma 

Memorandum  regarding  a  proposal  to 
obtain  new  computer  and  request  for 
supplemental  funding. 

Memorandum  regarding  a  request  for 
funding  for  equipment 

Memorandum  regarding  a  supplemental 
budget  request. 

Resolution  conunemorating  former 
Chairman  of  the  Board  of  Directors  William 
M.  Isaac's  services  to  the  FDIC. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  November  20, 1985. 
Federal  Deposit  Insurance  Corporation 
Hoyle  L.  Robinaoa 
Executive  Secretary. 
[FR  Doc.  85-28135  Filed  11-21-84;  12:29  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.a  5S2b(e)(2)). 
notice  is  hereby  given  that  at  its  dosed 
meeting  held  at  2:30  pjn.  on  Monday. 
November  18, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (^pointive),  concurred  in  by 
Mr.  Michael  A.  Mancusi,  acting  in  the 
place  and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public  of  the  following 
matters: 

Memorandum  regarding  the  Corporation's 
assistance  agreement  with  an  insured  bank 
pursuant  to  section  13  of  the  Federal  Deposit 
Insurance  Act. 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
hquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  46,a65-L 
United  American  Bank  in  Knoxville, 

Knoxville,  Teimessee,  and 
City  and  County  Bank  of  Knox  County, 

Knoxville,  Tennessee,  and 
United  Southern  Bank  of  Nashville. 

Nashville.  Tennessee,  and 
City  and  County  Bank  of  Roane  County, 

Kingston,  Tennessee,  and 
First  Peoples  Bank  of  Washington  County 
(formerly  City  and  County  Bank  of 
Washington  County) 
Johnson  City,  Temiessee,  and 
First  Commerce  Bank  of  Hawkins  County, 

Rogersville,  Tennessee,  and 
City  and  County  Bank  of  Jefferson  County, 
White  Pine,  Tennessee 
Notice  of  acquisition  of  control  (name  and 
location  of  bank  and  name  of  acquiring  party 
authorized  to  be  exempt  from  disclosure 
pursuant  to  the  provisions  of  subsections 
(c)(4),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5  U.S.C. 
562b(c)(4),  (c)(8),  and  (c)(9)(A)(ii))). 

Request  for  financial  assistance  pursuant 
to  section  13(c)  of  the  Federal  Deposit 
Insurance  Act 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 


subsections  (c)(4).  (c)(6).  (c)(8). 
{c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)). 

Dated:  November  20. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Rofainaoo 
Executive  Secretary. 

(FR  Doc.  85-28138  Filed  11-21-84  12:29  pm] 
BUJNO  COM  •714-M-M 


5 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  49  FR  47497. 
November  18, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  November  20. 1985. 10:00 
a.m. 

CHANGE  IN  THE  MEETING:  The  following 

item  has  been  added: 

Item  No.,  Docket  No.,  and  Company 

M-7— RM85-1-000  (Parts  A-D),  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol  (Hadson  Gas 
Systems,  Inc.) 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-28127  Filed  11-21-85;  10:42  am) 

BttXlNG  CODE  •717-02-H 


FEDERAL  RESERVE  SYSTEM 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  47325, 
November  15, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  meeting:  10:00  a.m..  Wednesday. 
November  20, 1985. 
CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(s)  to  the 
meeting  with  less  than  one  week's 
advance  notice  to  the  public:  Regulation 
G  issues. 

CONTACT  PERSON  FOR  MORE 

iNFORMA-noN:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  November  20, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  85-28112  Filed  11-21-85;  10:21  am] 
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POSTAL  SERVICE  BOARD  OF  GOVERNORS 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
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Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C  Section  552b].  hereby  gives  notice 
that  it  intends  to  hold  meetings  at  1:00 
p.m.  on  Monday,  December  2, 1985,  in 
Washington.  DC,  and  at  8:30  a.m.  on 
Tuesday.  December  3. 1985,  in  the 
Benjamin  Franklin  Room.  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza.  SW..  Washington,  DC.  As 
indicated  in  the  foUowing  paragraph,  the 
December  2  meeting  is  closed  to  public 
observation.  He  December  3  meeting  is 
open  to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meetings  should 
be  addressed  to  the  Secretary  of  the 
Board,  David  F.  Harris,  at  (202)  268- 
4800. 

At  it  meeting  on  November  4, 1985.  the 
Board  voted  in  accordance  with  the 
provisions  of  the  Govenmient  in  the 
Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
December  2.  (See  50  FR  46859. 
November  13, 1985.) 

Agenda 

Monday  Session 

December  2, 1985—1:00  p.m.  (Closed) 

1.  Consideration  of  Filing  with  Postal  Rate 

Commission  on  Third-Class  Saclcing 

Requirements. 

Tuesday  Session 

December  3, 1985—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 

November  4~5, 1985. 

2.  Remarks  of  the  Postmaster  General. 

3.  Officer  Compensation. 

4.  Consideration  of  Rates  for  Preferred  Rate 

MaU. 

5.  Consideration  of  the  FY  1985  Financial 

Statements. 
(The  Board  will  review  the  audited 
financial  statements  and  footnotes  for 
the  Postal  Service  for  FY  1985.) 

6.  Appointment  of  Independent  Outside 

Auditors. 

7.  Postal  Service  Budget  Program. 
(Mr.  Cummings,  Senior  Assistant 


Postmaster  General,  Finance  Group,  will 
present  the  Postal  Service's  budget  for 
FY  1987,  as  it  is  proposed  for 
transmission  to  OKffi  and  the  Congress, 
for  the  approval  of  the  Board.) 

8.  Annual  Report  of  the  Postmaster  General. 
(The  Board  will  consider  the  Annual  Report 

of  the  Postmaster  General  to  the  Board 
concerning  the  operation  of  the  Postal 
Service,  as  required  by  39  U.S.C.  2402. 
Upon  arrival  thereof,  or  after  making 
such  changes  as  it  considers  appropriate, 
the  Board  is  to  transmit  this  record  to  the 
President  and  the  Congress.  Ms.  Layton. 
Assistant  Postmaster  General  Public  and 
Employee  Communicatioas  Department, 
will  present  the  proposed  Annual  Report 
for  for  Fiscal  Year  1985.) 

9.  Annual  Comprehensive  Statement  to 

Congress. 
(Pub.  L  94-421  amended  39  U.S.C  2401(g) 
to  require  the  Postal  Service  to  present  a 
"Comprehensive  Statement"  to  the 
Legislative  and  Appropriations 
Committee  of  the  Congress  having 
cognizance  over  postal  matters.  The 
Comprehensive  Statement  is  to  describe 
the  plans  and  policies  of  the  Postal 
Reorganization  Act;  postal  operations 
generally  and  financial  summaries  and 
projections.  Mr.  Johnstone.  Assistant 
Postmaster  General,  Government 
Relations  Department,  will  present  the 
proposed  Comprehensive  Statement  for 
the  Board's  approval.) 

10.  Discussion  of  H.R.  2909  proposing  an 

Office  of  Inspector  General  within  the 
Postal  Service. 

11.  Chief  Inspector's  Report  on  Consumer 

Protection. 

(Pub.  L  98-186). 

(The  Board  will  review  the  semi-annual 
report  on  constuner  protection 
distributed  to  the  Board  in  advance  of 
the  meeting  in  accordance  with  section 
3013.  tide  39.  United  States  Code.) 
12  Progress  Report  on  EEO/Afflrmative 
Action. 

(Mr.  Charters,  Assistant  Postmaster 
General,  Employee  Relations 
Department  will  brief  the  Board  on  the 
progress  of  the  EEO/Affinnative  Action 
program.) 


13.  Consideration  of  TenUtive  Agenda  for  the 

January  6-7, 1986,  meeting  in 

Washington,  DC 
David  F.  Haiiis. 
Secretary. 

Paul ).  Kemp. 

Alternate  Liaison  Officer  for  the  US.  Postal 
Service. 

[FR  Doc.  85-28148  Filed  11-21-85;  8:45  am] 
nUJNQ  CODE  nio>i2-« 


SEOMtmES  AND  EXCHANGE  COMMtSSKM 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  25, 1985. 

An  open  meeting  will  be  held  on 
Tuesday,  November  26. 1985,  at  lOKX) 
a  jn..  in  Room  1C30  to  consider  the 
following  item. 

The  Commission  will  meet  with  the  invited 
representatives  from  the  business,  financial, 
legal  and  academic  communities,  to  discuss 
issues  raised  by  recent  judicial  and  other 
takeover  developments.  Hie  issues  to  be 
addressed  include,  but  will  not  be  Umited  to. 
open  market  and  privately  negotiated 
acquisition  programs,  discriminatory  tender 
offers,  two  pier  and  partial  offers,  "junk" 
bond  financings,  "poison  pill"  securities, 
recapitalization  and  other  defense  responses. 
Further  information,  please  contact  Joseph 
Connolly,  Jr.  at  (202)  272-3097. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Alay  Dye 
at  (202)  272-2014. 

Dated:  November  20, 1985. 
John  Wheeler. 

Secretary. 

[FR  Doc  85-28097  Filed  11-20-85;  4:16  pm] 
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DEPARTMENT  OF  ENERGY 
18  CFR  Part  271 

Ceiling  Prices;  Old  Gas  Pricing 
Stnictur« 

agency:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 


y.  Pursuant  to  section  403  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act),  the  Secretary  of  Energy 
(Secretary)  is  proposing  a  rule  for  final 
action  by  the  Federal  Energy  Regulatory 
Commission  (Commission).  The 
Secretary  is  proposing  the  Commission 
exercise  its  authority:  (1)  Under  sections 
104  and  106  of  the  Natural  Gas  Policy 
Act  (NGPA).  to  establish  just  and 
reasonable  prices  for  "flowing"  old  gas. 
and  (2)  under  section  107  of  the  NGPA. 
to  establish  incentive  prices  for  certain 
categories  of  old  gas.  Under  the 
proposal,  the  Commission  would  act  to 
eliminate  vintaging  and  replace  the 
current  myriad  of  old  gas  ceiling  prices 
with  a  single  ceiling  price  (the  ceiling 
price  for  po8t-1974  gas).  In  addition,  the 
Commission  would  establish  incentive 
prices  for  certain  categories  of  old  gas. 
in  order  to  increase  significantly  the 
production  of  old  gas  and  to  encourage 
long-term  investment  in  natural  gas 
exploration,  development,  and 
production.  Under  both  proposed 
actions,  a  producer  would  receive  a 
price  higher  than  the  current  price  only 
if  a  purchaser  agreed  to  the  higher  price. 
The  Secretary  is  requesting  the 
Commission  take  final  action  on  this 
proposal  by  June  1. 198a 

The  Department  of  Energy  (DOE) 
believes  the  proposed  actions  are 
necessary  to  mitigate  the  waste, 
economic  inefficiency,  and  market 
distortions  existing  in  the  current 
natural  gas  market.  DOE  believes  the 
proposal  would  result  in  about  34  trillion 
cubic  feet  (Tcf)  of  additional  old  gas 
production  and  benefit  the  American 
economy  by  more  than  $25  billion  during 
the  next  decade. 

DATES:  Conunission  to  take  final  action 

by  June  1. 1986.  Dates  for  comments  and 

public  hearings  to  be  published  later  by 

the  Federal  Energy  Regulatory 

Commission. 

FON  njflTHER  INRMMATION  CONTACT 

lames  White  or  Ben  McRae.  Division  of 

Natural  Gas  and  Mineral  Leasing, 

Office  of  General  Counsel.  U.S. 

Department  of  Energy,  Room  6E-042, 

1000  Independence  Avenue,  SW.. 

Washington,  DC  20585.  (202)  252-6667 
Stephen  Minihan.  Director.  Division  of 

Oil  and  Gas  Analysis.  Office  of  Policy, 

Planning  and  Analysis.  U.S. 


Department  of  Energy.  Room  7H-034, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-6423 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

D.  Discussion 

A.  Just  and  Reasonable  Prices 

1.  Legal  Authority 

a.  Deference  to  Commission's  Exercise  of 
Its  Authority 

b.  Zone  of  Reasonableness 
c  Vintaging 

d.  Responsiveness  to  Current  Conditions 

e.  Impact  of  NGPA 

2.  Applicability  of  Legal  Standard  to  Current 

Conditions 

a.  Need  to  Update  Rates 

b.  Sharing  of  Replacement  Costs 

c.  The  Zone  of  Reasonableness  Has 
Increased  Since  the  Last  Ratemaking 

d.  Old  Gas  Supply  Response 

e.  Unprecedented  Disparities  in  Ceiling 
Prices 

f.  Simplifying  a  Complex  Rate  Structure 

g.  Market  Distortions  Caused  by  Widely 
Varying  Old  Gas  Rates 

3.  Economic  Criteria  for  Just  and  Reasonable 

Rates 

a.  Efficiency 

b.  Fair  Competition 

c.  Non- Wasteful 

d.  Appropriate  to  Current  Conditions 

e.  Application  to  Existing  Old  Gas  Pricing 
Structure 

B.  Incentive  FVices 

1.  Legal  Authority 

2.  Old  Gas  Supply  Response 

a.  Premature  Abandonment 

b.  New  Infill  Wells 

c.  Production  Enhancement 

C  Benefits  of  Higher  Old  Gas  Ceiling  Prices 

1.  Higher  Old  Gas  Ceiling  Prices  Will  Not 

Result  in  Higher  Average  Prices 

2.  Additional  Production  of  Old  Gas  Will 

Provide  Economic  Benefits  Immediately 

3.  Old  Gas  Production  Increases  by  More 

Than  New  Gas  Production  Declines 

4.  Increased  Old  Gas  Production  Means  Less 

Gas  and  Oil  Imports 
m.  Proposal 

A.  Just  and  Reasonable  Price  for  Flowing  Old 

Gas 

1.  Eliminate  Vintaging 

2.  Good  Faith  Negotiation  Rule 

B.  Incentive  Prices 

1.  Production  Enhancement 

2.  New  Wells 

3.  Marginal  Wells 

IV.  Procedural  Requirements 

I.  Introduction 

Approximately  half  of  America's 
natural  gas  production  is  still  subject  to 
a  woefully  outmoded  price  structure, 
which  has  been  in  place  without  change 
since  passage  of  the  NGPA.  As  a  result, 
American  consimiers  are  paying  too 
much  for  natural  gas.  as  much  as  44  Tcf 
of  old  gas  reserves  (almost  two  years 
supply  at  current  consumption  rates) 
will  never  be  produced,  imports  of  both 
oil  and  gas  are  higher  than  necessary, 
and  U.S.  energy  security  and  the  trade 
balance  are  weakened. 


The  existing  price  structure  for  old  gas 
creates  a  barrier  against  the  production 
of  tens  of  trillions  of  cubic  feet  of  old  gas 
reserves,  even  though  these  reserves  are 
easier  and  less  expensive  to  produce 
than  other  gas  sources.  The  artificially 
low  prices  imposed  on  old  gas  by  the 
existing  price  structure  prevents  us  from 
producing  all  our  economically 
recoverable  old  gas  supplies.  As  a 
result.  Americans  are  consuming  gas 
from  more  expensive  sources,  as  well  as 
imported  oil  and  gas,  instead  of  first 
consuming  inexpensive  old  gas.  America 
should  produce  all  its  economical  gas 
resources,  but  it  should  produce  its  least 
expensive  gas  first.  The  Department 
estimates  that  greater  recovery  of 
domestic  old  gas  resources  would 
provide  the  U.S.  economy  with 
economic  benefits  of  over  $25  billion 
during  the  next  decade.  The  benefits 
would  result  from  greater  economic 
efficiency,  higher  domestic  gas 
production,  and  lower  payments  for  gas 
and  oil  imports. 

The  problems  of  the  natural  gas 
market  today  are  well  known.  The 
Commission  has  recently  been  in  the 
forefront  of  the  effort  to  deal  with  them. 
In  issuing  its  new  omnibus 
transportation  rule,  the  Commission 
recognized  the  need  to  reform  practices 
that  had  long  since  ceased  to  match  the 
realities  of  the  marketplace.  DOE  is 
proposing  a  new  just  and  reasonable 
ceiling  price  for  flowing  old  gas  and 
incentive  prices  for  certain  categories  of 
old  gas  as  integral  companions  to  the 
Docket  No.  RM  85-1-000  rule.  Moreover. 
DOE  does  not  believe  the  Commission 
should  adopt  the  "blockbilling"  proposal 
in  Docket  No.  RM  85-1-000  without 
taking  concurrent  action  on  these 
proposed  reforms  of  the  existing  old  gas 
price  control  structure. 

DOE  believes  legislative  decontrol 
would  be  the  best  solution  for  problems 
created  by  the  existing  old  gas  pricing 
structure.  However,  in  the  absence  of 
legislative  decontrol,  the  Commission 
has  a  responsibility  to  ensure  that  old 
gas  price  controls  best  serve  the 
interests  of  consumers  and  producers. 
The  Commission  has  ample  authority  to 
ieform  the  existing  old  gas  price  control 
structure  to  eliminate  much  of  the  waste, 
economic  inefficiency,  and  market 
distortion  caused  by  the  current 
structure.  DOE  is  proposing  the 
Commission  exercise  that  authority. 

n.  Discussion 

A.  fust  and  Reasonable  Prices 

1.  Legal  Authority 

a.  Deference  to  Commission's 
Exercise  of  Its  Authority.  After  the 
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Natural  Gas  Act  (NGA)  was  passed  in 
1938.*  the  Federal  Power  Commission 
(FPC)  used  a  wide  variety  of  methods  to 
set  rates  for  old  gas.  The  courts 
consistently  accorded  great  deference  to 
the  exercise  of  the  Commission's 
expertise,  grounded  on  its  knowledge  of 
the  natural  gas  industry,  its  sensitivity 
to  gas  consumer  interests,  and  its 
understanding  of  the  changing  problems 
of  the  natural  gas  markets.  So  long  as 
the  end  result  reached  by  the 
Commission  in  a  ratemaking  was 
reasonable,  was  based  on  substantial 
evidence  in  the  record,  and  did  not 
exceed  the  Commission's  jurisdiction, 
the  courts  did  not  interfere  with  the 
exercise  of  the  Commission's 
ratemaking  authority.* 

b.  Zone  of  Reasonableness.  The  courts 
have  emphasized  repeatedly  their  lack 
of  authority  "to  set  aside  any  rate 
adopted  by  the  Commission  which  is 
within  a  'zone  of  reasonableness.'  "' 
This  zone  has  been  defined  quite 
broadly  so  as  "to  integrate  costs  factors 
with  non-cost  and  policy 
considerations."  *  The  zone  can  grow  in 
accordance  with  factors  such  as 
replacement  costs,  commodity  costs  of 
alternative  fuels,  and  competition. 

c.  Vintaging.  '  Never  have  the  courts 
ever  suggested  the  NGA  commanded  the 
Conunission  to  adopt  vintaging  for  old 
gas  rates.  On  the  contrary,  the  courts 
repeatedly  emphasized  the 
Commission's  flexibility  and  discretion 
in  dealii\g  with  the  challenges  it  faced  in 
natural  gas  ratemakings.*  As  far  as 
vintaging  was  concerned,  the  courts 
upheld  the  Commission  when  it  vintaged 
old  gas  rates,  even  when  the  categories 
were  as  many  in  number  and  as  varied 
in  price  as  the  rates  existing  today.^ 
when  the  Commission  adopted  only  a 
single  rate  for  all  old  gas,"  and  when  it 
adopted  a  rate  for  old  gas  that  would 
collapse  its  ceiling  price  with  that  of 
new  gas  as  contracts  for  old  gas  rolled 
over.*  Vintaging  or  not  vintaging  old  gas 


'•li\i.S.C.7l7etseq. 

•  Permian  Basin  Area  Ra/e  Case*.  390  U.S.  747 
(1968):  FJ>.C.  V.  Hope  Natural  Cos  Co..  320  US.  591 
(1944). 

•  Permiav  Basm  Area  Rate  Cases.  390  VS.  at  797. 

•  The  Second  National  Natural  Gas  Rate  Cases. 
567  F.2d  lOie,  1030  (D.C.  Cir.  1977|;  *ee  also  FPC  v. 
Conway.  426  U.S.  271  (1976);  Mobil  Oil  Corp.  v.  FPC. 
417  U.S.  281  (1974). 

•  Vintaging  refers  to  the  system  under  which 
different  prices  «re  assigned  to  old  gas  on  the  basis 
of  when  pi«4uctioa  oommenoed. 

•  See  note  2.  Supra:  Shell  Oil  Ca  v.  FJ>.C  S20 
F.2d  1061  (5th  Of.  1976).  cert  denied *m  US.  941 
(1976). 

'  E.g..  Tetmeco  Oil  Co.  v.  F^.RC.  571  f£d  834 
(5th  Cir.  1978). 

•  Eg..  Permian  Basin  Area  Rate  Coses,  supra: 
Mobil  Oil  Corp.  v.  F.PX:,  417  US.  283  (1974). 

•  Shell  Oil  Co.  v.  F.PjC  supra. 


rates  was  thus  a  particular  ratemaking 
method  entrusted  by  Congress  to  the 
Commission's  administrative  discretion, 
as  long  as  the  other  conditions  for 
passing  judicial  review  were  met 

d.  Responsiveness  to  Current 
Conditions.  The  courts  disfavor 
mechanical  ratemakings. "The  courts 
have  urged  the  Commission  to  take  into 
account  such  factors  as  "supply, 
demand,  reserves  or  industry  structure" 
in  establishing  just  and  reasonable 
rates. "  The  Commission  must  face  up 
squarely  to  the  problems  in  the  current 
market  and  make  the  pragmatic 
adjustments  necessary  to  resolve  those 
problems." 

e.  Impact  ofNGPA.  Congress  did  not 
reduce  the  discretion  of  the  Commission 
to  set  rates  for  old  gas  when  it  passed 
the  NGPA.  Instead,  it  expressly 
confirmed  the  continued  authority  of  the 
Commission  to  conduct  such 
ratemakings  "  and  rejected  attempts  to 
restrict  the  Commission's  authority  or 
discretion  in  this  regard.  Thus,  the 
Commission  not  only  has  the  authority, 
but  also  the  responsibility,  entrusted  by 
Congress,  to  keep  old  gas  rates  just  and 
reasonable  under  current  market 
conditions. 

2.  Applicability  of  Legal  Standard  to 
Current  Conditions 

The  proposed  action  is  consistent  with 
historic  Commission  actions  to  establish 
just  and  reasonable  prices.  Indeed,  the 
reasons  for  making  these  necessary  and 
long  overdue  rate  changes  are  more 
compelling  now  than  they  were  in  prior 
rulemakings  to  establish  just  and 
reasonable  prices. 

a.  Need  to  Update  Rates.  Ceiling 
prices  for  old  gas  should  be  updated  to 
reflect  current  market  realities.  The 
economic  data  and  information 
concerning  replacement  costs, 
commodity  costs,  supply  and  demand, 
natural  gas  markets,  conservation 


"Southern  Louisiana  Area  Rate  Cases  v.  F.P.C. 
428  F.2d  407  (5th  Cir.  1970),  cert,  denied  400  US  950 
(1870). 

"/£/.«t418.n.l7. 

"Mobil.  417  U.S.  at  322,  329. 

"NGPA  section  104(b)(2)  reads  as  follows. 

(2)  CEIUNG  PRICES  MAY  BE  INCREASED  IF 
JUST  AND  REASONABLE.— The  Commission  may, 
by  rule  or  order,  prescribe  a  maximum  lawful  ceiling 
price,  applicable  to  any  first  sale  of  any  natural  gas 
(or  category  thereof,  as  determined  by  the 
Commission)  otherwise  subject  to  the  preceding 
provisions  of  this  section,  if  snch  price  is — 

(A)  higher  than  the  maximum  lawful  price  which 
would  otherwise  be  applicable  under  such 
provisionr  and 

(B)  j«»t  and  reasonable  writhin  the  meaning  of  the 
Natural  Gas  Act 

Contpare  the  language  of  section  10l(b|(2)  witfi 
H.R.  6444,  95th  Cong.,  Ist  Sess..  sections  405-407, 
413(e)(4)(A).  (1977)  and  S.  1479. 95th  Cong.,  Ist  Sess.. 
sections  405. 408. 408(d).  (1977). 


factors,  consumer  interests,  and  other 
factors  that  were  taken  into  account  in 
formulating  the  current  rates  have  been 
overtaken  by  intervening  events.  The 
Commission  has  never  exercised  its 
authority  to  set  just  and  reasonable 
rates  for  old  gas  under  the  NGPA.  '* 
Escalators  built  into  the  rates  for  old  gas 
by  the  Na>A  have  been  wholly 
inadequate  to  offset  tfie  growing 
obsolescence  of  the  information  used  to 
fashion  those  rates. 

Continuing  to  adhere  to  the  present 
structure  of  old  gas  rates  is  a 
mechanical  approach  in  light  of  such 
factors  as  the  rising  replacement  cost  of 
natural  gas,  increases  in  the  prices  of 
competing  fuels  and  decontrolled 
natural  gas,  and  changes  in  the  natiu-al 
gas  market  place  brought  on  by  passage 
of  the  NGPA. "  As  the  Commission  has 
recognized  in  Order  No.  436,  a  rate  is 
not  necessarily  just  and  reasonable 
merely  because  it  has  been  in  effect  for 
a  long  time. 

b.  Sharing  of  Replacement  Costs.  The 
present  system  of  vintaged  rates  for  old 
gas  fails  to  assign  a  reasonable  share  of 
the  replacement  cost  of  exploring  for 
and  developing  new  gas  supplies  to  the 
purchasers  of  many  categories  of  old 
gas.  As  a  result,  there  has  evolved  what 
has  been  called  a  "gargantuan  inequity" 
in  the  rising  discrimination  between 
customers  of  old  and  new  gas.  *'  Since 
the  ratemakings  were  conducted  that 
established  the  current  system  of  ceiling 
prices  for  old  gas,  the  cost  of  Bnding 
replacement  supplies,  including 
discovering  and  exploring  for  new 
supplies  of  gas,  as  well  as  reworkii^  old 
fields  and  wells,  has  soared.  Consumers 
of  old  gas  today  pay  only  a  fraction  of 
the  cost  of  this  effort  even  though  they 
benefit  enormously  from  the  producer's 
efforts  to  replace  our  dwindling  old  gas 
supplies. 

Moreover,  in  the  current  natural  gas 
marketplace,  consumers  no  longer 
benefit  from  holding  old  gas  prices  so 
low.  Doing  so  always  hurt  their  interests 
in  secure  and  adequate  long-term 
natural  gas  supplies.  As  discussed  in 
section  H-C,  the  adverse  consequences 
to  consumers  from  the  artificially  low 
ceiling  prices  for  old  gas  are  not  offset 
by  lower  overall  prices  to  consumers  for 
natural  gas. 

c.  T?ie  Zone  of  Reasonableness  Has 
Increased  Since  the  Last  Ratemaking. 


"  It  has  been  9  years  since  the  last  national 
ratemaking  was  completed.  In  contrast,  the  FPC 
frequently  revisited  tlic  question  of  just  and 
reasonable  rates  for  natural  gas  and  had 
established  a  bieiuual  cycle  of  naiiooal 
ratemakings. 

"15  U.S.C  3301-3432. 

*•  Tenneco  Oil  Co.  v.  F.E.R.C..  S71  Fid  at  B39. 
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The  prices  of  competing  fuels  and  gas 
sold  in  the  free  market  have  risen 
dramatically  since  the  last  ratemaking 
for  old  gas.  On  a  Btu  equivalent  basis, 
these  prices  far  exceed  the  ceiling  prices 
for  old  gas.  The  Commission  should  take 
these  changed  prices  into  account  in 
establishing  a  zone  of  reasonableness 
within  which  the  ceiling  price  for  old  gas 
must  fall.  While  there  is  no  one 
approach  to  establishing  just  and 
reasonable  prices,  these  factors 
certainly  indicate  a  strong  likelihood  the 
existing  structure  needs  revision. 

d.  Old  Gas  Supply  Response.  As 
discussed  in  section  II-B-2,  the  existing 
pricing  structure  discourages  the 
production  of  a  tremendous  volume  of 
our  old  gas  supply.  The  loss  of  this 
supply,  measured  in  tens  of  trillions  of 
cubic  feet,  benefits  neither  consumers 
nor  producers  and  must  be  considered 
in  judging  whether  the  current  structure 
is  just  and  reasonable. 

e.  Unprecedented  Disparities  in 
Celing  Prices.  A  review  of  the  growing 
disparity  between  old  and  new  gas 
prices  confirms  the  imbalance  of  the 
present  vintaged  rate  scheme  for  old 
gas.  The  most  remarkable  fact  about  the 
current  system  of  vintaging  rates  for  first 
sales  of  natxu-al  gas  is  how 
unprecedented  are  the  disparities 
between  vintages  by  historic  standards. 
The  historic  ratio  between  new  and  old 
gas  ceiling  prices  was  less  than  1.2  to  1 
in  the  Permian  Basin  area  ratemaking 
and  the  first  and  second  Southern 
Louisiana  area  ratemakings.  By 
providing  for  the  gradual  elimination  of 
vintaging,  the  first  national  ratemaking 
would  have  reduced  the  ratio  to  one  to 
one. 

In  October  1985.  the  ratio  between  the 
ceiling  price  of  the  latest  vintage  of 
natural  gas  whose  rates  were  set  under 
the  NGA,  post-1974  gas  ($2,518).  and  the 
ceiling  price  for  flowing  gas  for  large 
producers  ($.511),  was  about  five  to  one. 
Since  what  was  formerly  "new"  gas 
under  the  last  NGA  ratemaking  is  now 
"old"  gas,  it  is  appropriate  to  compare 
the  ceiling  prices  of  old  gas  and  the 
ceiling  prices  of  new  gas  under  the 
NGPA  sections  102, 103.  and  107.  In 
October  1985.  section  102  gas  had  a 
ceiling  price  of  $4,091.  section  103(b)(2) 
gas  $3,565,  and  section  107(c)(5)  gas 
$6,076.  The  ratios  between  these  ceiling 
prices  and  the  ceiling  price  for  flowing 
gas  referred  to  above  ($.511)  are  about 
eight  to  one,  seven  to  one,  and  twelve  to 
one  respectively.  Comparing  the  average 
price  at  which  gas  under  section  107  has 
been  selling  in  September  1985  ($4.47) 
with  the  ceiling  price  of  the  flowing  gas 
yields  a  ratio  of  about  nine  to  one. 

f.  Simplifying  a  Complex  Rate 
Structure.  The  existing  rate  structure  for 


old  gas  is  absurdly  complex  and 
burdensome.  Prices  range  from  $.30  to 
$2.51  per  MMBtu  (the  oil  equivalent  of 
about  $1.80  to  $15  per  barrel).  The 
structure  needs  simplification.  The  large 
number  of  current  vintages  for  old  gas. 
now  consisting  of  at  least  14  different 
pricing  categories,  goes  against  the  basic 
trend  of  ratemakings  under  the  NGA 
toward  administrative  simplicity.  For 
example,  the  ratemakings  for  the 
Permian  Basin  and  Southern  Louisiana 
Areas  established  a  single  rate  for  old 
gas,  while  the  first  national  ratemaking 
would  have  collapsed  all  old  gas  ceiling 
prices  into  a  single  price,  the  same  for 
new  gas.  when  the  contracts  for  old  gas 
"rolled  over."" 

The  current  complicated  system  of 
vintage  rates  puts  a  substantial 
adminstrative  burden  on  producers, 
pipelines,  consumers,  and  the 
Commission  in  trying  to  track,  account 
for,  and  abide  by  the  laws  governing  the 
mjrriad  of  pricing  categories  for  what  is 
•  one  fungible  product.  This  system  is  an 
unnecessary  anachronism.  It  makes  no 
sense  except  when  viewed  as  an 
accident  of  an  historic  ratemaking 
process  that  was  ultimately 
unsuccessful  in  accomplishing  its  stated 
objectives  of  ensuring  an  adequate 
supply  of  natural  gas  for  consumers  at 
reasonable  prices  while  providing  a 
reasonable  return  and  incentive  for 
producers.  It  serves  no  rational 
economic  purpose,  and  should  be 
eliminated. 

g.  Market  Distortion  Caused  by 
Widely  Varying  Old  Gas  Rates.  The 
present  vintaged  rate  structure  and  the 
extreme  disparities  in  ceiling  prices  it 
contains  cause  inefficiencies  in  the 
natural  gas  markets.  This  is  because  of 
the  unequal  access  of  pipelines  and 
distributors  to  various  categories  of  old 
gas  supplies.  Access  to  these  supplies  is 
an  historic  accident,  yet  a  pipehne  or 
distributor  with  greater  access  to  the 
lower-priced  vintages  of  old  gas  enjoys 
an  unfair  competitive  advantage  over 
pipelines  and  distributors  whose  supply 
mix  contains  a  lesser  share  of  these 
vintages.  This  distortion  of  the 
competitive  situation  in  the  natural  gas 
markets  serves  no  rational  economic 
purpose  and  should  be  promptly 
eliminated. 

3.  Economic  Criteria  for  Just  and 
Reasonable  Rates 

In  proposing  blockbilling.  the 
Commission  identified  four  criteria  for 
determining  whether  a  rate  was  just  and 
reasonable.  The  Commission  applied 
these  criteria  to  "rolled-in"  pricing  and 


"Shell  Oil  Co.  V.  FPC,  520  F.2d  at  1077. 


found  it  to  be  unjust  and  unreasonable. 
DOE  has  applied  these  criteria  to  the 
existing  old  gas  price  structure  and 
believes  it  to  be  equally  unjust  and 
unreasonable. 

a.  Efficiency.  The  first  criteria  is  that  a 
just  and  reasonable  rate  should  promote 
efficient  production  and  consumption  of 
natural  gas.  The  economic  conditions  for 
such  efficiency  are  well  known.  The 
price  for  natural  gas  should  reflect  the 
resource  cost  of  producing  and 
distributing  that  gas.  Further,  the  price 
sheuld  ensure  the  value  a  ccmsumer 
places  on  an  incremental  unit 
corresponds  to  the  cost  of  producing 
that  unit.  Efficiency  also  requires  the 
price  should  permit  the  market  to  clear, 
that  is,  price  should  be  responsive  to 
changes  in  both  supply  and  demand  so 
that  quantities  supplied  would  equal 
quantities  demanded.  Moreover, 
efficient  prices  should  reflect  current 
circumstances,  not  past  circumstances. 
An  efficient  price  is  one  that  relates 
current  costs  with  current  values. 

b.  Fair  Competition.  A  second 
condition  necessary  to  achieving  a  just 
and  reasonable  rate  is  the  rates  so 
established  should  permit  "fair" 
competition.  Such  competition,  whether 
between  producers  or  between  a 
producer  and  a  competing  fuel  supplier 
(either  gas,  oil  or  electricity),  should 
reflect  the  current  efficiency  with  which 
those  suppliers  operate. 

c.  Non-Wasteful  A  third  condition  for 
a  just  and  reasonable  rate  is  the  rate 
should  not  lead  to  the  wasteful 
depletion  of  scarce,  non-renewable 
resources.  That  is,  consimiers  should  not 
use  up  supplies  of  natural  gas  whose 
value  to  them  is  less  than  the  cost  of 
making  those  supplies  available.  At  the 
same  time,  a  just  and  reasonable  price 
should  assure  adequate  supplies  of 
natural  gas  at  reasonable  cost  to 
consumers. 

d.  Appropriate  to  Current  Conditions. 
Finally,  a  just  and  reasonable  rate  is  one 
appropriate  to  changing  conditions  in 
the  natural  gas  industry.  Thus,  prices  for 
natiu-al  gas  should  not  inhibit  the  growth 
of  competition  envisioned  by  the  NGPA. 
Nor  should  prices  distort  the  benefits 
otherwise  obtained  from  greater  access 
by  customers  to  transportation  of 
natural  gas. 

e.  Application  to  Existing  Old  Gas 
Pricing  Structure.  DOE  believes  many  of 
the  problems  the  Conunission  identified 
as  resulting  from  rolled-in  pricing  really 
result  from  the  existing  old  gas  price 
structure.  Blockbilling  may  alleviate 
some  of  these  problems,  but  it  connot 
correct  them.  True  resolution  of  the 
problems  identified  by  the  Commission 
requires  recovery  of  the  old  gas  supplies 
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lost  under  the  existing  pricing  structure. 
The  availability  of  these  supplies  will 
guarantee  an  efHcient  and  productive 
market  in  which  our  least  expensive  gas 
resources  are  fully  developed  and 
produced. 

The  current  pricing  structure  for  old 
gas  does  not  establish  just  and 
reasonable  prices  in  the  context  of 
today's  market.  Existing  old  gas  prices 
promote  inefficiency  in  consumption 
and  production  by  distorting  price 
signals  to  consumers  and  producers. 
This  inefficiency,  in  turn,  undermines 
the  competitive  forces  at  work  in  today's 
market. 

The  price  signal  to  the  consumer  does 
not  represent  the  resource  cost  of 
bringing  additional  supplies  to  market. 
As  a  result,  consumers  are  purchasing 
excessive  amounts  of  gas  from  high-cost 
sources.*" 

At  the  same  time,  producers  are  not 
receiving  accurate  market  signals 
concerning  the  value  of  their  supplies. 
Because  of  the  existing  price  ceilings, 
consumers  cannot  offer  a  price  for  much 
of  the  old  gas  supply  which  represents 
its  true  value.  As  a  result,  much  of  our 
least  expensive  gas  will  never  be 
produced." 

The  current  old  gas  pricing  structure 
frustrates  the  attainment  of  market 
equilibrium  prices.  Market  equilibrium 
prices  are  most  easily  attained  when 
customers  see  the  cost  consequences  of 
marginal  consumption  decisions. 
Similarly,  equilibrium  is  more  quickly 
reached  and  easily  sustained  when 
producers  see  unambiguous  price 
signals  as  a  consequence  of  their 
marginal  supply  decisions. 

Market  equilibrium  prices  and 
quantities  are  also  severely  distorted  by 
the  large  disparity  between  the  prices  of 
old  gas  and  decontrolled  gas.  Current 
equilibrium  prices  paid  by  consumers 
are  higher  and  total  domestic  production 
is  lower  than  would  be  the  case  if  the 
inefficient  price  disparity  between  old 
gas  and  decontrolled  gas  was  reduced. 

Current  old  gas  pricing  encourages 
depletion  of  scarce  natural  resources. 
Customers  are  shown  a  price  below  the 
cost  of  incremental  supplies  and 
tehrefore  consume  greater  quantities 
than  they  would  if  they  were  required  to 
pay  a  price  reflective  of  that  cost. 
Current  old  gas  pricing  permits 
incremental  supplies  to  receive  above- 
market  clearing  prices.  Thus,  production 
is  encouraged  in  a  fashion  that  promotes 
wasteful  depletion  of  a  valued  national 
resource.  The  depletion  is  inarguably 


wasteful  because  the  cost  of  these 
incremental  supplies  is  greater  than  the 
value  consimiers  place  on  the 
consumption  of  those  supplies.  At  the  - 
same  time,  as  will  be  discussed  in 
section  II-B-2,  the  current  old  gas 
pricing  structure  inhibits  the  production 
of  low  cost  supplies. 

B.  Incentive  Prices 

1.  Legal  Authority 

Section  107(b)  provides  the 
Commission  can  increase  the  ceiling 
price  for  "high-cost  natural  gas"  to  the 
extent  a  higher  price  is  necessary  to 
provide  reasonable  incentives  for  the 
production  of  such  high-cost  natural  gas. 
Section  107(c)(5)  defines  high-cost 
natural  gas  to  be  "produced  under  such 
.  .  .  conditions  as  [the  Commission] 
determines  to  present  extraordinary 
risks  or  costs."  The  Conunission  already 
has  exercised  this  authority  to  establish 
higher  prices  for  old  gas  which  qualifies 
as  high-cost  natural  gas  by  reason  of 
being  "production  enhancement  gas." 

As  discussed  next  there  is  a 
significant  amount  of  old  gas  that  will 
not  be  produced  under  the  existing 
pricing  structure.  While  th^  costs  of 
producing  this  old  gas  supply  are  less 
than  the  costs  of  other  gas  sources,  they 
are  extraordinary  because  the 
production  of  these  old  gas  supplies  is 
economically  infeasible  in  the  context  of 
the  existing  old  gas  price  structure,  even 
with  DOE's  proposed  changes. 

2.  Old  Gas  Supply  Response 

a.  Premature  Abandonment.  Twenty- 
three  to  44  Tcf  of  old  gas  will  never  be 
produced  under  the  existing  old  gas 
pricing  structure.*"  Based  on  this  range, 
our  best  estimate  is  that  about  34  Tcf  of 
old  gas  will  be  lost  under  current 
regulations.  Producers  will  abandon  a 
well  when  revenues  generated  from  its 
operation  no  longer  offset  the  costs  of 
production.  As  the  well's  pressure  and 
production  flow  decline,  revenues  will 
decline  over  time.  Since  old  gas  prices 
and  total  operating  costs  remain 
relatively  constant,  revenues  will 
eventually  fall  below  costs.  At  that 
point,  the  well  or  field  will  be 
abandoned.  If  old  gas  prices  were 
adjusted  upward,  producers  would 
continue  operation  from  a  well  for  a 
longer  period  of  time  and  ultimately 
produce  more  gas  from  each  old  gas 
well.  Producers  also  would  have  an 


"This  distortion  will  continue  under  blockbilling. 
albeit  to  a  somewhat  lesser  extent. 

"  Blockbilling  will  do  nothing  to  promote  full 
recovery  pf  our  old  gas  supplies. 


'"  DOE,  Increasing  Compel  it  ion  in  the  Natural 
Gas  Market.  January  1985.  pp.  133-135,  Appendix  C: 
See  also  Office  of  Technology  Assessment,  Effects 
of  Decontrol  on  Old  Gas  Recovery.  February  1984; 
Shell  Oil  Company,  Increase  in  U.S.  Oil  Gas 
Reserves  Due  to  Deregulation,  April  1963. 


incentive  to  rework  wells  and  take  other 
actions  to  extend  the  life  of  wells. 

NGPA  section  108  allows  wells 
producing  less  than  60  thousand  (Mcf) 
cubic  feet  per  day  to  receive  an 
incentive  price — currently  (November 
1985)  at  $4.43  per  Mcf.  This  incentive 
price  is  insufficient  however,  because 
many  of  the  more  expensive  and 
productive  old  gas  wells  are  abandoned 
long  before  they  can  qualify  as  stripper 
gas  wells.  In  a  recent  Energy 
Information  Administration  (EIA)  study 
of  abandoned  wells  in  39  old  gas  fields, 
more  than  90  percent  of  the  total 
production  in  the  year  before 
abandonment  was  from  wells  that  were 
abandoned  before  they  qualified  as 
stripper  wells.**  Thus,  only  10  percent 
of  the  production  from  abandoned  wells 
was  eligible  for  stripper  incentive  prices. 
This  premature  abandonment  results  in 
the  loss  of  over  13  Tcf  of  old  gas 
reserves,  despite  the  stripper  incentive 
provisions  under  the  NGPA. 

b.  New  Infill  Wells.  In  addition  to 
encouraging  premature  abandonment 
the  existing  old  gas  price  structure  does 
not  provide  any  incentives  for  long-term 
investments  in  projects  to  recover  old 
gas  supplies.  New  infill  wells  would 
increase  recovery  from  known 
reservoirs  in  existing  fields.  Infill  wells 
increase  recovery  of  gas  from  existing 
fields  because  they  are  drilled  at  a 
closer  spacing  than  originally  planned 
and  recover  isolated  pockets  of  gas  or 
gas  from  low  permeability  formations. 

Currently,  there  is  very  httle  infill 
drilling  occurring  in  the  United  States. 
The  future  prospects  for  such  drilling  are 
dim.  The  price  is  just  too  low  to  make 
such  drilling  economic.  A  pricing 
structure  which  encouraged  new  infill 
wells  would  increase  old  gas  reserves 
by  about  16  Tcf. 

New  onshore  production  wells  do 
qualify  for  the  section  103  price  if  they 
obtain  approval  under  state  well- 
spacing  requirements.  In  most  instances, 
the  section  103  price  is  not  sufficient  to 
justify  the  investment  in  a  new  well  in 
an  existing  reservoir  even  though  the 
investment  would  be  less  than  sinking  a 
well  in  an  unproven  area.  For  planning 
purposes,  a  producer  needs  assurances 
that  its  investment  will  earn  a 
reasonable  rate  of  return  for  the  life  of 
the  investment.  While  the  section  103 
price  may  represent  a  reasonable  return 
in  the  near  term,  there  is  great 
uncertainfy  as  to  whether  it  would 
represent  a  reasonable  return  in  five 
years  or  more. 


» '  ElA.  Drilling  and  Production  Under  Title  I  of 
Natural  Gas  Policy  Act,  June  1984.  p.  109. 
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c  Production  Enhancement  The 
production  rates  and  ultimate  recovery 
of  old  gas  wells  also  can  be  increased 
through  such  weil-ftimulation  activities 
as  (1)  recompletion  by  reperforation.  (2) 
repair  or  replacement  of  casing  or  other 
downhole  equipment,  (3)  reentry  into  a 
previously  plowed  well  ami  (4) 
fracturing,  acidizing,  or  installation  of 
compression  equipment. 

On  Novonber  13, 1980.  the 
Commission  ad<^ed  a  producticm- 
enhancement  incentive  rule  for 
intrastate  natural  gas  subject  to  section 
105  (old  intrastate  gas  supi^ies)  of  the 
NGPA.  On  September  26, 1983.  the 
Commission  extended  the  incentive 
provision  to  include  interstate  natural 
gas  subject  to  NGPA  section  104  (old 
interstate  gas  supplies)  and  106  (old  gas 
subject  to  rollover  contracts).  Using  its 
section  107(cK5)  authority  to  give 
incentive  prices  to  gas  it  finds  to  be 
"high-cost,"  the  Commission  allowed 
wells  using  these  techniques  to  receive 
the  section  109  ceiling  price. 

The  existing  enhancement  rule 
hampers  production-enhancement 
activity  in  two  ways.  First,  the 
purchaser  has  an  absolute  veto  over 
whether  a  producer  can  apply  to  FERC 
to.receive  a  price  that  will  cover  the  cost 
of  production-enhancement  techniques. 
Second,  the  section  109  price  ceiling  is 
too  low  to  encourage  as  much 
investment  in  well  stimulation  as  would 
be  justified  by  the  market  vahie  of  this 
gas.  The  section  108  ceilii^  price  will 
remain  at  about  $2.51  per  Mcf  in  1985 
doUars.  The  market  value  of  this  gas  in 
current  dollars  is  now  comparable  to  the 
secUon  109  price  but  most  likely  will  rise 
considerably  above  the  section  109  price 
byisoa 

The  inadequacy  of  the  current 
incentive  price  rules  is  demonstrated  by 
the  small  number  of  enhancement 
applications  that  have  been  filled  with 
the  Commission.  From  November  13, 
1980.  to  November  2, 1984.  the 
Commission  received  only  558  and 
approved  551  applications  for 
production-enhancement  incentive 
prices.  Moreover,  the  Commission's 
extension  of  the  production- 
enhancement  provision  to  interstate 
natural  gas  in  1983  did  not  increase 
well-stimulation  activities  significantly. 
The  Commission  approved  only  136 
applications  in  1984.  compared  to  111 
applications  in  1983  and  199  in  1982. 
Over  four  Tcf  of  additional  old  gas 
reserves  could  be  recovered  if  adequate 
price  incentives  were  available  for  old 
gas  production  enhancement  efforts. 


C.  Benefits  of  Higher  Old  Gas  Ceiling 
Prices 

1.  Higher  Old  Gas  Ceiling  Prices  Will 
Not  Result  in  Higher  Average  Prices 

Price  controls  create  an  incentive  for 
pipeline  companies  to  purchase  a  mix  of 
low-cost  and  high-cost  gas.  Ccmsumers 
pay  an  average  of  these  prices.  Price 
controls  on  low-cost.  oH  gas  allow  high- 
cost  domestic  and  imported  gas  to 
receive  prices  above  the  average  price. 
The  price  paid  for  high-cost  gas  will 
exceed  the  average  price  by  an  amount 
that  results  in  the  average  price 
matching  the  price  that  consumers  are 
willing  to  pay  for  natural  gas.  The  price 
consumers  are  willing  to  pay  for  gas  is 
equal  to  the  cost  of  not  using  gas  or  the 
price  of  ah«native  fuels.  Thus,  the 
major  beneficiaries  of  price  controls  on 
old  gas  are  high-cost  domestic  gas 
producers  and  gas  importers,  not 
consumers. 

If  price  controls  are  revised  to  permit 
producers  to  negotiate  hi^er  old  gas 
prices,  competition  will  allow  low-cost 
old  gas  to  receive  a  higher  price  and  will 
force  high-cost  gas  prices  down.  The 
prices  paid  by  consumers  overall  will  be 
lower,  because  low-cost  gas  production 
will  increase  and  displace  some  high- 
cost  domestic  and  imported  gas,  thus 
forcing  down  the  prices  of  these 
supplies.  The  increase  in  total  gaa 
supply  from  an  increase  in  the 
production  of  old  gas  reserves  will 
unambiguously  result  in  lower  prices  to 
consumers.  DOE  estimates  that  full 
recovery  of  our  old  gas  supplies  will 
lower  average  consumer  prices  by  $0.19 
to  $0.55  per  Mcf  from  June  1985  to  1995. 

2.  Additional  Production  of  Old  Gas 
Will  Provide  Economic  Benefits 
Immediately 

Much  of  the  potential  old  gas  supply 
response  can  be  developed  quickly 
through  additional  infill  drilling  and  well 
stimulation.  Production  of  this  gas  will 
begin  immediately  once  producers  are 
sure  they  will  receive  a  reasonable 
return  on  their  investment  in  the  future. 

Future  increases  in  old  gas  production 
resulting  from  delayed  abandonment 
will  have  an  immediate  effect  on 
decisions  to  produce  other  gas  reserves. 
Natural  gas  is  produced  over  time  so  as 
to  maximize  the  value  of  all  gas 
reserves.  If  production  of  old  gas 
reserves  increases  in  future  years,  the 
expected  future  price  of  gas  will  decline. 
Producers  react  to  this  change  by 
shifting  production  of  other  gas  reserves 
to  earher  time  periods  when  relative 
prices  are  higher.  This  adjustment  will 
continue  until  the  increase  in  production 
in  earlier  periods  lowers  the  price  in 
these  periods  enough  that  there  are  no 


more  opportunities  to  increase  the  value 
of  gas  by  producing  it  sooner. 

The  additional  old  gas  reserves 
represent  an  increase  in  the  total 
amount  of  gas  that  will  be  produced  for 
as  long  as  gas  is  widely  consumed.  An 
increase  of  about  34  Tcf  in  recoverable 
reserves  should  increase  total 
production  (from  both  old  and  new 
reserves)  in  each  year  by  about  one  Tcf. 
Increased  production  in  each  year  and  a 
lower  cost  mix  of  gas  produced  reduces 
consumer  prices  and  provides  large 
economic  benefits. 

3.  Old  Gas  Production  Increases  by 
More  Than  New  Gas  Production 
Declines 

Higher  ceiling  prices  for  old  gas  will 
result  in  lower  prices  for  new  gas  (and 
other  higher  cost  supplies)  gas  in  the 
short  run.  As  a  result,  new  gas  reserve 
additions  will  be  lower  in  the  short  run. 
Yet  total  production  will  still  be  higher, 
because  new  reserves  are  not  lost 
forever.  Rather,  they  are  recovered  and 
produced  in  later  years  when  the  market 
conditions  warrant  their  extraction.  In 
contrast,  under  the  existing  pricing 
structure,  while  new  reserves  will  be 
produced  more  quickly,  the  old  gas 
reserves  will  be  lost  forever.  In  addition, 
some  of  the  less  costly  and  less  risky 
new  reserves  are  produced  faster  as 
producers  recognize  that  future  prices 
will  be  lower.  Therefore,  the  producers 
produce  these  new  reserves  faster  to 
maximize  the  discounted  value  of  these 
reserves  over  time. 

Finally,  production  from  old  gas 
reserves  is  much  higher  in  each  year, 
and  the  production  costs  of  these 
reserves  are  less  than  those  of  new 
reserves.  Therefore,  the  economy  is  able 
to  consume  more  gas  at  lower  costs. 

4.  Increased  Old  Gas  Production  Means 
Less  Gas  and  Oil  Imports 

Tlie  existing  pricing  structure  restricts 
the  domestic  production  of  low-cost  gas. 
To  meet  consumer  demand  for  natiiral 
gas,  pipeline  companies  must  increase 
their  purchases  of  high-cost  domestic 
and  imported  natural  gas.  These 
supplies  of  high-cost  gas  receive  a  price 
that  is  well  above  the  average  price  paid 
by  consumers.  For  example,  the  average 
price  for  section  107  gas  in  September 
1985.  was  $4.47  per  Mcf. 

By  subsidizing  the  price  of  high-cost 
gas,  artificially  low  old  gas  prices 
increase  the  transfer  of  economic  wealth 
from  the  U.S.  economy  to  foreign  gas 
producers.  Fuller  use  of  our  old  gas 
reserves  would  remove  this  subsidy  and 
the  prices  of  high- cost  domestic  and 
imported  gas  would  fall.  Consumers 
would  pay  five  to  seven  billion  less  for 
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gas  imports  from  1985  to  1995  if  old  gas 
were  consumed  in  an  economically 
rational  basis. 

Artificially  low  old  gas  prices  also 
increase  our  consumption  of  expensive 
and,  in  many  instances,  insecure  imports 
of  crude  oil  and  petroleum  products. 
Revision  of  the  existing  pricing  structure 
would  reduce  our  dependence  on  oil 
imports  and  our  vulnerability  to  oil 
supply  disruptions  by  increasing 
production  and  consumption  of  domestic 
natural  gas.  From  1985  to  1995,  the 
United  States  would  import  an  average 
of  300  to  350  thousand  barrels  per  day 
less  oil  if  America  used  its  least 
expensive  gas  first.  Assuming  $25  per 
barrel  oil,  this  decrease  in  imported  oil 
would  reduce  our  balance  of  payments 
deficit  by  $7.5  to  8.8  million  a  day. 

m.  Proposal 

A.  fust  and  Reasonable  Price  for 
Flowing  Old  Gas 

1.  Eliminate  Vintaging 

The  proposed  rule  would  simplify  the 
rate  stnictiu*  for  "flowing  old  gas"  by 
eliminating  the  vintaging  of  those 
rates.** 

The  proposed  rule  would  replace  the 
existing  myriad  of  ceiling  prices  with 
one  maximum  lawful  ceiling  price  equal 
to  the  highest  current  ceiling  price  for 
old  gas  (the  existing  ceiling  price  for 
post-1974  gas).  This  price  would  escalate 
as  in  current  law. 

2.  Good  Faith  Negotiation  Rule 

DOE  does  not  believe  producers 
should  receive  the  new  ceiling  price 
automatically.  Ceiling  prices  which  act 
as  price  floors  distort  the  market  as 
much  as  artificially  low  ceiling  prices. 
Accordingly,  DOE  is  proposing  that  the 
new  ceOing  price  be  applicable  to  gas 
only  to  the  extent  provided  for  in  the 
contract  between  the  producer  and  a 
purchaser.  In  addition,  in  the  case  of 
contracts  in  effect  at  the  adoption  of  the 
new  ceQing  price,  the  producer  and 
purchaser  by  good  faith  negotiation 
must  agree  as  to  the  extent  the  contract 
will  operate  to  increase  the  price 
received  by  the  producer.*'  Of  course, 


Tlowing  old  gaa  refers  to  gas  subject  to  the 
ceiling  prices  established  by  NGPA  sections  104  and 
10e(a).  The  existing  ceiling  prices  are  set  forth  in 
Table  U  of  26  section  271.101(a). 

*'  DOE  believes  the  logic  of  Pennzoil  Co.  v. 
F.E.RC  M5  F.2d  360  (1981)  would  make  the 
proposed  new  just  and  reasonable  ceiling,  as  well 
as  the  proposed  new  incentive  prices,  applicable  to 
most  existing  contracts.  However,  DOE  believes 
both  parties,  and  especially  the  purchaser,  should 
be  given  the  opportunity  to  reevaluate  whether  they 
wish  the  contract  to  continue. 


the  producer  and  purchaser  could  agree 
to  a  price  lower  than  the  new  ceiling 
price,  etnd  many  will  in  fact  do  so  in 
markets  such  as  the  ciirrent  market — 
where  many  prices  are  below  maximum 
ceiling  prices.  In  no  case  could  the  new 
price  exceed  the  ceiling  price. 

DOE  does  not  believe  an  existing 
purchaser  should  possess  a  veto  over 
new  higher  just  and  reasonable  prices 
for  old  gas  where  such  prices  are 
permitted  by  the  existing  contract.  The 
decision  whether  to  establish  a  new 
price  for  old  gas  should  result  from  good 
faith  negotiation  between  a  producer 
and  a  purchaser  in  the  light  of  current 
market  conditions.  Accordingly,  DOE  is 
proposing  that  producers  be  given  a  one- 
time right,  exercisable  at  any  time,  to 
request  purchasers  of  gas  under  a 
contract  in  effect  on  Jidy  1, 1986,  to 
nominate  the  price  the  purchaser  is 
willing  to  pay  for  the  gas.  If  the 
purchaser  refuses  to  nominate  a  price 
within  60  days  of  the  request  the 
producer  would  be  free  to  sell  the  gas  to 
a  new  purchaser,  subject  to  the  price 
ceiling,  and  would  be  released  from  all 
obligations  in  law  and  contract  to  the 
existing  purchaser  upon  30  days  notice. 
If  the  purchaser  nominated  the  highest 
price  permitted  by  the  existing  contract, 
the  producer  woidd  sell  the  gas  to  the 
purchaser  at  that  price.  If  the  purchaser 
nominated  a  price  less  than  the  highest  ^ 
price  permitted  by  the  contract,  the 
producer  would  have  two  options.  One, 
the  producer  could  accept  the 
nominated  price  and  sell  the  gas  to  the 
piuxhaser  at  that  price.  Or  the  producer 
could  refuse  the  nominated  price  and,  at 
anytime,  sell  the  gas  to  a  new  purchaser 
which  offered  to  pay  a  price  higher  than 
the  nominated  price  for  a  term  of  at 
least  two  years,**  in  which  case  the 
producer  would  be  released  from  all 
obligations  in  law  and  contract  to  the 
existing  purchaser  upon  30  days  notice. 
However,  in  the  interim,  the  producer 
would  be  required  to  continue  to  sell  the 
gas  to  the  existing  purchaser  at  the 
existing  contract  price.  DOE  believes 
this  system  will  require  both  producers 
and  purchasers  to  negotiate  in  good 
faith. 

B.  Incentive  Prices 

The  elimination  of  vintaging  will  not 
result  in  the  recovery  of  all  old  gas 
supplies.  In  many  instances,  the 
recovery  of  additional  old  gas  supplies 
will  require  significant  investment  by 
producers.  While  tljis  investment  is  less 
than  the  investment  required  to  recover 
gas  from  other  sources,  the  rigidities  of 


**  DOE  is  proposing  a  two-year  term  so  that 
producers  will  not  be  able  to  use  a  spot  market 
price  to  negate  their  existing  long-term  contracts. 
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the  existing  price  structure  make  it 
highly  uncertain  whether  producers  will 
recover  a  reasonable  return  on  such  an 
investment  in  the  future.  Accordingly, 
DOE  believes  these  investments  can 
qualify  as  "extraordinary  costs." 

Certainty  concerning  a  reasonable 
return  throughout  the  life  of  a  recovery 
project  is  especially  important  with 
respect  to  gas  from  (1)  production 
enhancement  projects,  (2)  new  wells, 
and  (3)  existing  wells  with  low 
production.  As  discussed  previously, 
producers  do  not  have  sufficient 
incentive  to  invest  in  these  areas  under 
the  existing  pricing  structure,  even  with 
the  elimination  of  vintaging.  Since 
investments  in  production  enhancement 
projects,  new  wells,  and  existing  wells 
with  low  production  could  yield  4.5  Tcf, 
16  Tcf,  and  13.5  Tcf  of  additional  old  gas 
supplies,  respectively,  DOE  believes  an 
incentive  price  under  section  107  would 
be  appropriate. 

DOE  beUeves  an  incentive  price  for 
old  gas  recovery  projects  is  necessary 
because  of  their  long-term  nature.  While 
the  proposed  new  ceiling  price  for  old 
gas  might  be  sufficient  to  justify 
operation  of  an  old  gas  recovery  project 
in  today's  market  it  would  not 
necessarily  be  sufficient  to  justify  a 
long-term  commitment  to  such  a  project. 
For  planning  purposes,  a  producer  needs 
assurances  that  its  investment  will  earn 
a  reasonable  rate  of  return  over  the 
entire  life  of  the  project  DOE  believes 
that  need  for  assurance  can  be  met  by 
providing  for  an  incentive  price  which 
escalates  over  time.  In  addition,  an 
escalating  ceiling  price  is  consistent 
with  production  schedules  where  the 
least  expensive  old  gas  is  produced  first 
Accordingly,  DOE  is  proposing  an 
incentive  price  which  escalates  from  60 
percent  of  the  section  102  price  in  1986 
to  the  section  102  price  in  1991. 

DOE  does  not  believe  a  producer 
should  receive  an  incentive  price 
automatically.  However,  the  existing 
purchaser  veto  in  the  production 
enhancement  rule  has  had  a  chilling 
effect.  Receipt  of  an  incentive  price 
should  result  from  an  agreement 
between  a  producer  and  purchaser.  The 
incentive  price  should  represent  a 
reasonable  investment  to  recover  more 
gas.  Therefore,  DOE  is  proposing  a 
producer  receives  the  incentive  only 
upon  agreement  of  a  purchaser.  To 
ensure  meaningful  bargaining  between  a 
producer  and  a  purchaser,  DOE  is  also 
proposing  the  same  good  faith 
negotiation  rule  described  in  connection 
vnth  the  proposed  new  just  and 
reasonable  ceiling  price. 
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1.  Production  Enhancement 

As  discussed  previously,  the  existing 
production  enhancement  rule  has 
proven  to  be  insufficient  to  generate  this 
valuable  activity.  The  existing  rule, 
unfortunately,  does  not  establish  a  high 
enough  ceiling  price  to  permit  a 
producer  the  opportunity  to  receive  a 
reasonable  return  on  its  investment  in 
the  future  and  creates  a  purchaser  veto 
over  participation.  Accordingly,  EKDE  is 
proposing  to  revise  the  rule  to  replace 
the  current  incentive  price  and 
purchaser  veto  with  the  escalating 
incentive  price  and  the  good  faith 
negotiation  rule. 

The  defmition  of  what  constitutes 
"production  enhancenaent  work"  need 
not  be  changed.  The  definition  of 
"qualified  production  enhancement 
gas,"  however,  would  refer  only  to 
where  and  when  production 
enhancement  work  was  undertaken.  The 
other  provisions  of  the  existing 
definition,  including  the  purchaser  veto, 
would  be  eliminated  as  unnecessary  in 
light  of  the  proposed  good  faith 
negotiation  rule.  DOE  believes  that  in 
today's  competitive  market  a  higher 
price  will  be  negotiated  only  if  it  is 
economical  to  produce  the  incremental 
supplies. 

2.  New  Wells 

As  discussed  previondy.  DOE 
believes  significant  amotmts  of  old  gas 
are  not  being  p>roduced  because  of  tfie 
lack  of  sufficient  incentives  few  new 
infill  wells.  Therefore,  DOE  is  proposing 
new  wells  receive  the  escalating 
incentive  price,  subject  to  agreement  by 
a  purchaser  and  the  good  faith 
negotiation  rule. 

New  infill  wells  would  be  defined  the 
same  as  new  onshore  production  wells 
in  NGPA  section  103  except  that  (1)  OCS 
wells  would  be  included  and  (2)  the 
qualifying  date  would  be  November  18, 
1985. 

3.  Marginal  Wells 

As  discussed  previously,  DOE 
believes  many  old  gas  wells  are  being 
abandoned  before  they  qualify  as 
stripper  wells.  To  provide  a  transition  to 
stripper  well  status  and  thus  prevent 
premature  abandonments,  DCX  is 
proposing  that  gas  from  marginal  wells 
receive  the  escalating  incentive  price, 
subject  to  agreement  by  a  purchaser  and 
the  good  faith  negotiation  rule. 

A  marginal  well  would  be  defined  the 
same  as  a  stripper  well  in  NGPA  section 
108.  except  that  "120  Mcf  per  day" 
would  be  inserted  in  lieu  of  "80  Mcf  per 
day."  DOE  is  proposing  120  Mcf  as  the 
level  of  production  at  or  below  which  a 
well  qualifies  as  a  marginal  well  to 


avoid  abandoning  prematurely  old  gas 
wells  and  to  increase  old  gas 
production. 

rv.  Procedural  Requirements 

Because  the  Commission  is  the  agency 
which  will  take  final  action  on  this 
proposed  rulemaking,  DOE  believes  the 
Commission  is  the  appropriate  agency  to 
comply  with  the  statutory  requirements 
which  arise  in  conection  with  a 
rulemaking.  To  the  extent  a  statute 
requires  action  before  the  issuance  of  a 
fmal  rule  the  Commission  should  take 
such  action  in  sufficient  time  to  permit 
adoption  of  a  final  rule  on  June  1, 1986. 

List  of  Sidijecta  in  18  CFR  Part  271 

Natural  gas. 

(The  Administrative  Procedure  Act,  5  U.S.C 
551,  et  seq.\  the  Natural  Gas  Act.  15  U.S.C 
717,  et  seq.\  the  Natural  Gas  Policy  Act  of 
1978. 15  U.S.C.  ZSm.etseq.;  the  Department 
of  Energy  Organization  Act.  42  U.S.C.  7101.  et 
seq.) 

In  ctHisideration  of  the  foregoing  it  is 
proposed  that  the  Commission  amends 
Part  271  of  Chapter  I  of  Title  18  of  the 
Code  of  Federal  Regulations,  as  set  forth 
bdow. 

Issued  in  Washingtoiu  DC.  November  18. 
1985. 

lohnS.  Henington, 

Secretary  of  Energy. 

PART  271— [AMENDED] 

Subpart  D— Natural  Gas  Commttted  or 
Dedicatetf  to  Interstate  Commerce 

1.  The  authority  citation  for  Subpart  D 
of  Part  271  continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  as  amended,  IS 
U.S.C.  717,  etaeq.;  Natural  Gas  Policy  Act  of 
1978,  Pub.  L  95-621,  92  Stat.  3350, 15  U.S.C 
3301  to  3432;  DepartBient  of  Etaetgy 
Organization  Act  Pub.  L.  95-81,  E.0. 12006, 
42  FR  46267. 

2.  Section  271.402  of  Subpart  D  is  amended 
by  adding  paragraph  (cM7)  to  raad  as  follows: 

§271.402    Maximwn  lawful  priCM. 

***** 

(c)*  *  * 

[7)[\)  Beginning  July  1. 1986.  the 
maximum  lawful  price  for  gas  to  which 
this  subpart  applies  shall  be  the 
maximum  lawful  price  for  po8t-1974  gas 
to  the  extent  permitted  by  contract  and. 
in  the  case  of  contracts  in  effect  on  July 
1, 1986.  only  to  the  extent  the  purchaser 
agrees  to  a  higher  price  them  would  be 
permissible  in  the  absence  of  this 
paragraph. 

(ii)  A  producer  may  request  the 
purchaser  of  gas  under  a  contract  in 
effect  on  July  1, 1986.  to  luHnioate  the 
price  It  is  willing  to  pay  for  gas  subject 
to  this  paragrapli. 


(iii)  If  the  existing  purchaser  does  not 
respond  to  the  producer's  request  within 
60  days,  the  producer  shall  continue  to 
sell  the  gas  to  that  purchaser  at  the 
existing  contract  price;  Provided  that, 
the  producer  may  agree  to  sell  the  gas  to 
a  new  purchaser  and  shall  be  released 
from  all  obligations  in  law  and  contract 
to  the  existing  purchaser  upon  30  days 
notice. 

[iv]  If  the  existing  purchaser 
nominates  the  highest  price  permitted 
under  the  contract,  the  producer  shall 
sell  the  gas  to  the  existing  purchaser  at 
the  oominated  price. 

(v)  If  the  existing  purchaser  nc»ninates 
a  price  less  than  the  highest  price 
permitted  by  the  contract,  the  producer, 
within  30  days,  shall  indicate  whether: 

[A]  it  accepts  the  nominated  price,  in 
which  case  the  producer  shall  sell  the 
gas  to  the  existing  purchaser  at  the 
nominated  price;  or 

(B)  it  rejects  the  nominated  price,  in 
which  case  the  producer  shall  continue 
to  sell  the  gas  to  the  existing  purchaser 
at  the  existing  contract  price;  Provided 
that,  the  producer  may,  at  any  time, 
agree  to  sell  the  gas  to  a  new  purchaser 
which  offers  a  price  higher  than  the 
producer  shall  be  released  from  all 
obligations  in  law  and  contract  to  the 
existing  purchaser  upon  30  days  notice. 

Subpart  G—Hgh-Coet  Natural  Gas 

3.  The  authority  citation  for  Sul^wrt  G 
of  271  continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Art  (42  U.S.C  7101,  etseq.; 
Natural  Gas  Policy  Act  of  1978  (15  U.S.C 
3301-3432);  Natural  Gas  Act,  as  amended  (IS 
U.S.C.  717.  et  seq.;]  E.0. 12009, 42  FR  48287. 

4.  Section  271.704  of  Subpart  G  is 
revised  to  read  as  follows: 


§271.704 

Enl 


OuaNflsd  Production 


(a)  Maximum  lawful  price  for 
qualified  production  enhancement  gas. 

(1)  To  the  extent  permitted  by 
conti-act  and,  in  the  case  of  contracts  in 
effect  on  July  1, 1986,  only  to  the  extent 
the  purchaser  agrees  to  a  higher'price 
than  would  be  permissible  in  the 
absence  of  this  section,  the  maximum 
lawful  price  for  the  first  sale  of  qualified 
production  enhancement  gas  shall  be: 

(i)  Beginning  July  1, 1986,  60  percent  of 
the  section  102  price; 

(ii)  Beginmng  July  1. 1987.  65  percent 
of  the  section  102  price; 

(iii)  Beginning  July  1, 1988,  70  percent 
of  the  section  102  price; 

(iv)  Beginning  July  1, 198a  80  percent 
of  the  section  102  price; 

(v)  Beginning  July  1, 1990,  90  percent 
of  the  section  102  price;  and 
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(vi)  Beginning  July  1. 1991,  the  section 
102  price. 

(2)  Requirement  of  completed 
pwduction  enhancement  work.  If  the 
production  enhancement  work  has  not 
been  completed  on  or  before  the  date 
the  application  is  filed,  the  maximum 
lawful  price  provided  in  paragraph  (a)[l] 
of  this  section  shall  not  apply  until  tilie 
production  enhancement  woric  is 
completed  and  the  seller  has  given 
written  notice  to  the  purchaser  stating 
that  the  production  enhancement  woric 
upon  which  the  application  for 
determination  of  eligibility  is  based,  has 
been  completed.  The  applicant  must 
retain  a  copy  of  this  notice  in  his  records 
for  a  period  of  three  years  after  the 
month  in  which  the  first  sales  priced 
under  this  section  occurred. 

(3)  Elimination  of  price  controls.  For 
purposes  of  determining  the  price  paid, 
under  section  121(a)(3)  of  the  NGPA, 
any  amount  paid  solely  by  reason  of  a 
maximum  lawful  price  allowed  by  tfiis 
section  shall  be  disregarded. 

(b)  Negotiation  of  Price 

(1)  A  producer  may  request  the 
purchaser  of  gas  under  a  contract  in 
e^ect  on  July  1, 1986,  to  nominate  the 
price  it  is  willing  to  pay  for  gas  subject 
to  this  section 

(2)  If  the  existing  purchaser  does  not 
respond  to  the  producer's  request  within 
60  days,  the  producer  shall  continue  to 
sell  gas  to  that  purchaser  at  the  existing 
contract  price;  Provided  that,  the 
producer  may  agree  to  sell  the  gas  to  a 
new  purchaser  and  shall  be  released 
from  all  obligations  in  law  and  contract 
to  the  existing  purchaser  upon  30  days 
notice. 

(3)  If  the  existing  purchaser  nominates 
the  highest  price  permitted  under  the 
contract,  the  producer  shall  sell  the  gas 
to  the  existing  purchaser  at  the 
nominated  price. 

(4)  If  the  existing  purchaser  nominates 
a  price  less  than  the  highest  price 
permitted  by  the  contract,  the  producer, 
within  30  days,  shall  indicate  whether: 

(i)  It  accepts  the  nominated  price,  in 
which  case  the  producer  shall  sell  the 
gas  to  the  existing  purchaser  at  the 
nominated  price;  or 

(ii)  It  rejects  the  nominated  price,  in 
which  case  the  producer  shall  continue 
to  sell  the  gas  to  the  existing  purchaser 
at  the  existing  contract  price;  Provided 
that,  the  producer  may,  at  any  time, 
agree  to  sell  the  gas  to  a  new  purchaser 
which  offers  a  price  higher  than  the 
nominated  price,  for  a  term  of  at  least 
two  years,  and  shall  be  released  from  all 
obligations  in  law  and  contract  to  the 
existing  purchaser  upon  30  days  notice. 

(c)  Definitions.  For  purposes  of  this 
subpart: 


(1)  "Qualified  production 
enhancement  gas**  means  natural  gas 
that  a  lurisdictional  agency  has 
determined  in  accordance  with  Parts  274 
and  27S  meets  the  qualification 
requirements  in  paragraph  td)  of  this 
section. 

(2)  "Production  enhancement  work" 
means  an  operation  or  installation  of 
equipment  described  in  paragraph  (e)  of 
this  section. 

(3)  "Section  102  price"  means  the 
maximum  lawful  price  specified  for 
Subpart  I  of  Part  271  in  Table  I  of 
S271.101(a). 

(d)  Qualified  production  enhancement 
gas.  For  purposes  of  this  section, 
qualified  production  enhancement  gas  is 
natural  gas  which  is  produced: 

(1)  From  a  well  on  which  production 
enhancement  work  (other  than 
production  enhancement  work 
described  in  paragraph  (e)(3)  of  this 
section]  was  commenced  on  or  after 
November  18, 1985;  or 

(2)  From  a  zone  that  is  perforated  in 
accordance  with  paragraph  (e)(3)  of  this 
section  on  or  after  November  18, 1985; 

(e)  Production  enhancement  work 
defined.  For  purposes  of  this  section 
"production  enhancement  work"  means 
any  work  that  is  performed  for  one  or 
more  of  the  following  purposes: 

(1)  Reentry  into  a  well  which  has  been 
plugged  and  abandoned. 

(2)  Reentry  into  a  well  for  the  purpose 
of  deeper  drilling,  or  sidetracing,  to  a 
different  completion  location. 

(3)  Recompletion  by  reperforation  of  a 
zone  from  which  natural  gas  has  been 
produced  or  by  perforation  of  a  different 
zone. 

(4)  Repair  or  replacement  of  faulty  or 
damaged  casing,  tubing  or  related 
downhold  equipment. 

(5)  Fracturing,  acidizing  or  the 
installing  of  compression  equipment. 

(6)  Installing  equipment  necessary  for 
removal  of  excessive  water,  brine  or 
condensate  from  the  wellbore  in  order 
to  establish,  continue  or  increase 
production  of  gas  from  the  well. 

(7)  Workover  operations  to  reduce 
excessive  water  or  brine  production  in 
order  to  establish,  continue  or  increase 
production  of  gas  from  the  well. 

(8)  Operations  to  dispose  of  water  or 
brine  produced  from  the  well,  the 
presence  of  which  prevents  or  severely 
limits  gas  production  from  the  well. 

(9)  Workover  operations  to  reduce 
excessive  sand  production  or  operations 
to  remove  excessive  sand  from  wellbore 
in  order  to  continue  production  of  gas 
from  the  well. 

(10)  Injection  of  nitrogen  gas  or  other 
inert  gas  necessary  to  estabhsh, 
continue  or  increase  production  of  gas 
from  the  reservoir. 


(f)  Cross  reference.  For  the  rule 
establishing  the  maximum  lawful  price 
for  qualified  production  enhancement 
gas  which  beicomes  subject  to  an 
intrastate  rollover  contract,  see 
S  271.602(c). 

5.  Subpart  G  is  further  amended  by 
adding  two  new  {{  271.705  and  271.706 
to  read  as  follows: 

S  271.705    QuaMiad  InMI  Wai  Qas. 

(a)  Maximum  lawful  price  for 
qualified  infill  well  gas. 

To  the  extent  permitted  by  contract 
and,  in  the  case  of  contracts  in  effect  on 
July  1, 1986,  only  to  the  extent  the 
purchaser  agrees  to  a  higher  price  than 
would  be  permissible  in  the  absence  of 
this  section,  the  maximum  lawful  price 
for  the  first  sale  of  qualified  infill  well 
gas  shall  be: 

(1)  Beginning  July  1, 1966, 60  percent 
of  the  section  102  price; 

(2)  Beginning  July  1, 1987,  65  percent 
of  the  section  102  price; 

(3)  Beginning  )uiy  1, 1968,  70  percent 
of  the  section  102  price; 

(4)  Beginning  July  1. 1989,  80  percent 
of  the  section  102  price: 

(5)  Beginning  July  1, 1990,  90  percent 
of  the  section  102  price;  and 

(6)  Beginning  July  1, 1991,  the  section 
102  price. 

(b)  Negotiation  of  Price. 

(1)  A  producer  may  request  the 
purchaser  of  gas  under  a  contract  in 
effect  on  July  1, 1986,  to  nominate  the 
price  it  is  ■willing  to  pay  for  gas  to  which 
this  section  would  be  applicable  if  the 
producer  and  purchaser  so  agree. 

(2)  If  the  existing  purchaser  does  not 
respond  to  the  producer's  request  within 
60  days,  the  producer  shall  continue  to 
sett  gas  to  that  purchaser  at  the  existing 
contract  price;  Provided  that,  the 
producer  may  agree  to  sell  the  gas  to  a 
new  purchaser  and  shall  be  released 
from  all  obligations  in  law  and  contract 
to  the  existing  purchaser  upon  30  days 
notice. 

(3)  If  the  existing  purchaser  rtominates 
the  highest  price  permitted  under  the 
contract  the  producer  shall  sell  the  gas 
to  the  existing  purchaser  at  the 
nominated  price. 

(4)  If  the  existing  purchaser  nominates 
a  price  less  than  the  highest  price 
permitted  under  the  contract,  the 
producer,  within  30  days,  shall  indicate 
whether: 

(i)  It  accepts  the  nominated  price,  in 
which  case  the  producer  shall  sell^as  to 
the  existing  purchaser  at  the  nominated 
price;  or 

(ii)  It  rejects  the  nominated  price,  in 
which  case  the  producer  shall  continue 
to  sell  gas  to  the  existing  purchaser  at 
the  existing  contract  price;  Provided 
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that,  the  producer  may,  at  any  time, 
agree  to  sell  the  gas  to  a  new  purchaser 
which  offer  a  price  higher  than  the 
nominated  price,  for  a  term  of  at  least 
two  years,  and  shall  be  released  from  all 
obligations  in  law  and  contract  to  the 
existing  purchaser  upon  30  days  notice. 

(c)  Definitions.  For  purposes  of  this 
subpart: 

(1)  "New  Well"  means  any  well: 

(i)  The  surface  drilling  of  which  began 
on  or  after  November  18. 1985; 

(ii)  Which  satisfies  applicable  Federal 
or  State  well-spacing  requirements,  if 
any;  and 

(iii)  Which  is  not  within  a  proration 
unit — 

(A)  Which  was  in  existence  at  the 
time  the  surface  drilling  of  such  well 
began; 

(B)  Which  was  applicable  to  the 
reservoir  from  which  such  natural  gas  is 
produced;  and 

(C)  Which  applied  to  a  weU 

(7)  Which  produced  natural  gas  in 
commercial  quantities;  or 

[2]  The  surface  drilling  of  which  was 
begun  before  January  1, 1985,  and  which 
was  thereafter  capable  of  producing 
natural  gas  in  commerical  quantities. 

(2)  "Qualified  infill  well  gas"  means 
natural  gas  produced  from  a  well  that  a 
jurisdictional  agency  has  determined  in 
accordance  with  Parts  274  and  275 
meets  the  definition  of  new  well. 

(3)  "Section  102  price"  means  the    . 
maximum  lawful  price  specified  for 
Subpart  I  or  Part  271  in  Table  I  of 

§  271.101(a). 

§271.706    QuaNfled  Marginal  Wen  Gas. 

(a)  Maximum  lawful  price  for 
marginal  well  gas. 

To  the  extent  permitted  by  contract 
and.  in  the  case  of  contracts  in  effect  on 
July  1, 1986,  only  to  the  extent  the 
purchaser  agrees  to  a  price  higher  than 
would  be  permissible  in  the  absence  of 
this  section,  the  maximum  lawful  price 
for  the  first  sale  of  qualified  production 
enhancement  gas  shall  be: 

(1)  Beginning  July  1. 1986. 60  percent 
of  the  section  102  price; 


(2)  Beginning  July  1, 1987,  65  percent 
of  the  section  102  price; 

(3)  Beginning  July  1. 1988,  70  percent 
of  the  section  102  price; 

(4)  Beginning  July  1, 1989,  80  percent 
of  the  section  102  price; 

(5)  Beginning  July  1, 1990,  90  percent 
of  the  section  102  price:  and 

(6)  Beginning  July  1. 1991.  the  section 
102  price. 

(b)  Negotiation  of  Price. 

(1)  A  producer  may  request  the 
purchaser  of  gas  under  the  contract  in 
effect  on  July  1, 1988,  to  nominate  the 
price  it  is  willing  to  pay  for  gas  to  which 
this  section  would  be  applicable  if  the 
producer  and  purchaser  so  agree. 

(2)  If  the  existing  purchaser  does  not 
respond  to  the  producer's  request  within 
60  days,  the  producer  shall  continue  to 
sell  gas  to  that  pruchaser  at  the  existing 
contract  price;  Provided  that,  the 
producer  may  agree  to  sell  the  gas  to  a 
new  purchaser  and  shall  be  released 
kora  all  obligations  in  law  and  contract 
to  the  existing  purchaser  upon  30  days 
notice. 

(3)  If  the  existing  purchaser  nominates 
the  highest  price  permitted  under  the 
contract  the  producer  shall  sell  the  gas 
to  the  existing  purchaser  at  the 
nominated  price. 

(4)  If  the  existing  purchaser  nominates 
less  than  the  highest  price  permitted  by 
the  contract  a  price,  the  producer, 
within  30  days,  shall  indicate  whether 

(i)  It  accepts  the  nominated  price,  in 
which  case  the  producer  shall  sell  gas  to 
the  existing  purchaser  at  the  nominated 
price;  or 

(ii)  It  rejects  the  nominated  price,  in 
which  case  the  producer  shall  continue 
to  sell  gas  to  the  existing  purchaser  at 
the  existing  contract  price;  Provided 
that,  the  producer  may,  at  any  time, 
agree  to  sell  the  gas  to  a  new  purchaser 
which  offers  a  price  higher  than  the 
nominated  price,  for  a  term  of  at  least 
two  years  and  shall  be  released  from  all 
obligations  in  law  and  contract  to  the 
existing  purchaser  upon  30  days  notice. 

(c)  Definitons.  For  purposes  of  this 
subpart: 


(1)  "Qualified  marginal  well  gas" 
means  natural  gas  produced  from  a  well 
that  a  jurisdictional  agency  has 
determined  in  accordance  with  Parts  274 
and  275  meets  the  qualification 
requirements  in  paragraph  (d)  of  this 
section. 

(2)  "Section  102  price"  means  the 
maximum  lawful  price  specified  for 
Subpart  I  of  Part  271  in  Table  I  of 

S  271.101(a). 
(d)  Definition  of  Marginal  Well— 

(1)  General  Rule.— A  well  qualifies  as 
a  marginal  well  if — 

(i)  During  the  preceding  90-day 
production  period,  such  well  produced 
nonassociated  natural  gas  at  a  rate 
which  did  not  exceed  an  average  of  120 
Mcf  per  production  day  during  such 
period;  and 

(ii)  During  such  period  such  well 
produced  at  its  maximum  efficient  rate 
of  flow,  determined  in  accordance  with 
recognized  conservation  practices 
designed  to  maximize  the  ultimate 
recovery  of  natural  gas. 

(2)  Definitions. — ^For  purposes  of  this 
subsection — 

(i)  Production  Day. — The  term 
"production  day"  means — 

(A)  Any  day  during  which  natural  gas 
is  produced;  and 

(B)  Any  day  during  which  natural  gas 
is  not  produced  if  production  during 
such  day  is  prohibited  by  a  requirement 
of  State  law  or  a  conservation  practice 
recognized  or  approved  by  the  State 
agency  having  regulatory  jurisdiction 
over  the  production  of  natural  gas. 

(ii)  90-day  Production  Period.— The 
term  "90-day  production  period"  means 
any  period  of  90  consecutive  calendar 
days  excluding  any  day  during  which 
natural  gas  is  not  produced  for  reasons 
other  than  voluntary  action  of  any 
person  with  the  right  to  control 
production  of  natural  gas  from  such 
well. 

(iii)  Nonassociated  Natural  Gas.— The 
term  "nonassociated  natiu-al  gas"  means 
natural  gas  which  is  not  produced  in 
association  with  crude  oil. 
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published  in  the  Federal 
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12.00 
13.00 

7.50 
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Jan.  1,  1985 
Jon.  1,  1985 
kM.  1,1985 


TMt* 

MPartK 

a-149 

150-999_... 
1000-M.-. 

17PvtK 

1-239 

UO-tai 

18  Parte 

1-149 

150-399 

40O-M 

19 

20  Parts: 

1-399 

400-499 

500-Cnd 


^Ic#       ftavMon  Dsta 


600-799.. 

800-1299.. 

1300-M.. 

22 

23 

24  Parts: 

0-199 

200-«99_ 
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13.00 

~ 20.00 

- 14.00 

12.00 

19.00 

-. — 7.00 

21.00 

8.00 

~ 16.00 

— 18.00 

21  Parts: 

»-" 9.00 

100-169 1 1  00 

^70-m _    13.00 

200-299 4.25 

300-499 "   20  00 

500-599 16.00 

6.50 

10.00 

5.50 

21.00 

14.00 

11.00 
19.00 

6.50 
13.00 

9.00 
18.00 

.  21.00 

.  12.00 

.    7.50 

.  15.00 

.  12.00 

11.00 

.  22.00 

22.00 

15.00 

9.50 

18.00 

11.00 

8.00 

4.75 

18.00 
13.00 
16.00 

11.00 
5.00 

19.00 
7M 

21.00 
5J0 

20.00 

16.00 

6.00 

13.00 

8.50 
11.00 


700-1699. 
1700-<ntf„ 
25 

26  Parts: 

§S  1-0-1.169 

SS  1.170-1.300... 
SS  1.301-1.400... 
SS  1.401-1.500... 
SS  1.501-1.640... 
SS  1.641-1.850... 
SS  1.851-1.1200. 

SS  1.1201-M 

2-29 

30-39 

40-299 

300-499 

500-599; 

600-fMl 

27  Parts: 

1-199 

20O-M 

2t 

29  Parts: 

0-99 

100-499!™"""!!!!!! 

500-899 

900-1899 

1900-1910 

1911-1919 

1920-fad 

30  Parts: 

0-199 

200-699 

700-lnd.„ 

31  Parts: 

0-199 

200-&d 


km.  1,  1985 
km.  1.  1985 
km.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1.  1985 
Apr  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 

Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1,  1985 


Apr. 
Apr. 

Apr- 
Apr.  1, 
Apr.  1, 
Apr. 


1,  1985 
1,  1985 
1,  1985 
1985 
1985 
1.1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 

*Apr.  1.  1984 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1965 
Apr.  1,  1985 

>  Apr.  1,  1960 
Apr.  1.  1985 

Apr.  1, 1985 
Apr.  1,  1985 
July  1,1985 

Ailyl,  1985 
Ally  1,  1985 
kjly  1,  1985 
kjfy  1,  1985 
kily  1.  1985 
'kjly  1,  1984 
kjly  1,  1985 

My  1.  1985 
kily  1,  1985 
Ally  1,  1985 

Mi  1.  1985 
Ally  1.  1985 
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Title 

32  Parts:  I 

1-39,  Vol.  I _ 15.00 

1-39,  Vol.  I W.OO 

1-39,  Vol.  M 18.00 

1-189 13.00 

190-399 16.00 

400-«29 15.00 

630-699 12  00 

700-799 :. 15.00 

800-999 7  50 

lOOO-Cnd 5.50 

SaPartK 

1-lW 20.00 

200-End 14.00 

34  Parts: 

1-299 ^ 15,00 

300-399 8.50 

400-Eiid 18.00 

35  7.00 

36  Parts: 

1-199 9.00 

200-End 14.00 

37  I  9.00 

38  Parts: 

0-17 16.00 

18-End.....^ 11.00 

3»          !  9.50 

40  Parts: 

52 4... 21,00 

53-80 23.00 

81-W 18.00 

10O-149._: 18.00 

150-189._„ 13.00 

190-399.__ 19.00 

400^24._„ 14  00 

425-699.__ 13.00 

700-End.. 8.00 

41  Chaptars: 

1, 1-1  to  1-10 13.00 

1, 1-1 1 10  Appendix,  2  (2  ItesMved) 13.00 


3-* A- 14.00 

"> "  - 6.00 

• r 4.50 

» \~ 13.00 

10-17 ,- : 9.50 

18,  Vol.  t.  Pom  1-5 13.00 

18,  Vol.  H,  rortt  6-19 13.00 

18,  Vol.  m.  Pons  20-52 13.00 

19-100...„ „ 13.00 

1-100 7.50 

101 „ 19.00 

102-200.-- 8.50 

201-£nd '. 5.50 

42  Parts: 

1-60 ...„ 12.00 

61-399 7.00 

400-End 18.00 

43  Parts: 
1-999 ii 9.50          Oct.  1,  1984 


•July 

♦July 

♦July 

July 

July 

'July 

July 

July 
July 

July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 
July 

July 
July 
July 
July 
July 

July 

July 
July 
July 

"July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 


984 
984 
984 
985 
985 
985 
984 
985 
985 
985 

985 
985 

985 
985 
985 
985 

985 
985 
985 

985 
985 
985 

985 
985 
985 
985 
985 
985 
985 
985 
985 
985 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
985 
985 
985 
985 

984 
985 
984 


llti*  Prtc*       R«vWonlM* 

1000-3999 14.00  Od.  1,  1984 

*4000-End 8.50 

44  13.00 


45  Parts: 

1-199 

200-499.... 
500-1199.. 
1200-End... 

46  Parts: 

1-40 

41-69 

*70-89 

90-139 

140-155.... 
156-165.... 
166-199.... 
200-499.... 
500-End 

47  Parts: 

0-19 

20-69 


1985 
1984 

1984 
1984 
1984 
1984 

1984 
1984 
1985 
1984 
1984 
1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 

1984 
1984 

1985 

1985 

1983 
1984 
1985 
1985 

■  No  omcndrntnts  to  this  votuma  were  promutgotad  during  tha  pariod  Apr.  1,  1980  to  Mardi 
31,  1985.  Tha  CFR  vokrnia  issuad  OS  of  Apr.  1,  1980,  should  ba  raloiMd. 

'  No  omandments  to  this  voluma  nvara  promutgoiad  during  tha  pariod  Apr.  I,  1984  to  Mvth 
31,  1985.  Tha  CFR  voluma  issuad  OS  of  Apr   1,  1984,  should  barMoinad. 

°  No  omendmants  to  this  voluma  «vare  promutgoiad  during  tha  pariod  July  1,  1984  to  JMia 
30,  198S.  The  CFR  voluma  issued  as  of  iuly  1,  1984,  should  ba  ratainad. 

*Tha  July  1,  1985  adMon  of  32  OK  Ports  1-189  contains  e  noto  only  lor  Parts  1-39 
indusiva.  For  Iha  hrfl  Mxt  of  tha  Delanse  Acquisition  Ragulolians  in  Ports  1-39.  consull  llie 
three  CFR  volumes  issued  as  of  July  1,  1984,  cantainiiig  those  ports. 

'The  July  1,  1985  edition  of  41  CFR  Onplars  1-100  contains  o  noM  oaly  tor  GiapMrs  1M 
49  inclusive.  For  the  h/M  text  of  procurement  ragulatians  in  Qx^ton  1  to  49,  canult  the  etavan 
CFR  volumes  issued  as  of  July  1,  1984  containing  those  chopten. 


9.50 

9.50 

- 9.50 

; 5.50 

. 9^50 

10.00 

13.00 

7.50 

13.00 

14.00 

70-79 13.00 

80-£nd 14.00 

48Chaptars: 

1  (Pom  1-51) „ 13.00 

1  (Pom  52-99) 13.00 

2 13.00 

3-6 12.00 

7-14 ^ 14.00 

15-End 12.00 

49  Parts: 

1-99 

100-177 

178-199 . 

200-399 „ 

400-999 , ;„ 

1000-1199 ......_.......„.„...............„„...„, 

1200-1299 


7.50 

14.00 

. 13.00 

- 13.00 

— . .„ —  13.00 

1300-End "!"""!"IZ""!"""~"!"IZ"!"Z  3^75 

SOParta: 

1-199 9.50 

200-End 14.00 


Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Dk.  31 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 
Nov.  1 
Nov.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


CFR  Index  ond  Findings  Aids .:....    18.00  Jon.  1 

Complete  1985  CFR  set 550.00 

Micronche  CFR  Edition: 

Complete  set  (one-time  mailing) 155.00 

Complete  set  (one-time  moiling) „_ 125.00 

Subscription  (mailed  as  Issued) .„: .......  185.00 

Individual  copies 3.75 


Order  Now! 

The 

United  States 

Government 

Manual  1985/86 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It 
also  includes  information  on  quasi-official  agencies 
and  international  organizations  in  which  the  United 
States  participates. 

Particularly  helpful  for  those  interested  in  where 
to  go  and  who  to  see  about  a  subject  of  particular 
concern  is  each  agency's  "Sources  of  Information" 
section,  which  provides  addresses  and  telephone 
numbers  for  use  in  obtaining  specifics  on  consumer 
activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of 
citizen  interest  The  Manual  also  includes 
comprehensive  name  and  subject/agency  hidexes. 

Of  significant  historical  faiterest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4, 193S. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$15.00  per  copy 
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on  How  To  Um  Um  Fodorai  RvQlsto^— 
For  information  on  briefings  in  Fhiladetphia,  PA,  see 
annonncement  on  the  inside  cover  of  fliis  issue. 


Selected  Subjects 


Air  Pollution  Control 
Environmental  Protection  Agency 

Aninuil  Drug* 

Food  and  Drug  Administration 

Banks,  Banking 

Farm  Credit  Administration 
Federal  Reserve  System 

Education 

Veterans  Administration 

Endangered  and  Threatened  Spedee 
Fish  and  Wildlife  Service 

Government  Procurement 

Defense  Department 

General  Services  Administration 

National  Aeronautics  and  ^ace  Administration 

Inveetment  Advtsere 

Securities  and  Exdiange  Commission 

Legal  Services 

Legal  Services  Corporation 

Natural  Gas 

Federal  Energy  Regulatmy  Commission 

Pesticides  and  Pests 

Environmental  Protection  Agency 

Postal  Service 
Postal  Service 

CONTINUED  INSIDE 


BEST  COPY  AVAILABLE 
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Selected  Subjects 


FEDERAL  REGISTER  PubUshed  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  die  Federal  Register.  National  Archives  and 
Records  Administration,  Washington.  DC  20406,  under  the 
Federal  Register  Act  (49  Stat.  50a  as  amended;  44  U.S.C.  C*. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (l  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Fadstal  Ragisler  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  PresidenUal  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documente  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documenU  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1  JO  for  each  group  of  pages  as  actually  bound.  Remit 
dieck  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402.  L- 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  ate  This  PubBcatioa:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


Quarantine 

Animal  and  Plant  Health  Inspection  Service 
Radio  and  Tetoviaion  Broadcaating 

Federal  Communications  Commission 
Railroad  Ratiramant 

Railroad  Retirement  Board 
Savinga  and  Loan  Aaaodationa 

Federal  Home  Loan  Bank  Board 
Sacuritiaa 

Securities  and  Exchange  Commission 

Supplamantal  SacurNy  Incoma 

Social  Security  Administration 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


¥OR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


PHILADELPHIA,  PA 


WHa        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  docimients. 

4.  An  introduction  to  die  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  %vith  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


■  WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17:  at  1  pm. 

Dec.  18:  at  9  am.  (identical  session) 

Room  3306/10, 

William  J.  Green,  Jr.,  Federal 

Building, 

600  Arch  Street.  Philadelphia.  PA. 

Laura  Le%vis. 

Philadelphia  Federal  Information 

Center. 

215-597-1709 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  The  January  1986 
Washington.  D.C.  workshop  will 
include  facilities  for  the  hearing 
impaired.  Dates  and  locations  will 
be  announced  later. 


m 
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Tlw  PrMidvnt 

PROCLAMATIONS 

48549     National  Day  of  Fatd^  To  tMae  Pwndi  To 

Combat  Hunger  (Proc  5413) 

I  ExMutIv*  AgonciM 

1 
Agrlcufturo  DopartRMirt 

See  Animal  and  Plant  Health  InqiectioD  Service; 
Federal  Crop  Insurance  Corporation. 

Air  Force  Department 

NOTICES 
'    Meeting: 
48624        Scientific  Advisory  Board 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic 
48551        Fire  ant,  imported:  interim  rule  affirmed 

Mediterranean  fruit  fly;  interim  rule  afBrmed 

PROPOSED  RULES 

Interstate  tnmsportation  of  animals  and  animal 

products  (quarantine): 
48602        Brucellosis,  comment  period  reopened 

ATcnfiecTurai  ana  i ranspoi uiuuii  uwiieis 
Compliance  Board 

'     NOTICES 

48619     Meeting: 

I    Army  Department 

I     NOTICES 
I    Meetings: 
48624        Science  Board 


Arts  and  Humanitiea,  NaMonal  Foundation 

See  National  Foundations  on  Arts  and  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  oosmiittees: 

Arizona 

Illinois 

Wisconsin 


NOTICES 

Meetings: 
48624        Science  Board  task  forces 


Drug  EnforoenMnI  AdnwHstratlofi 

NOTICES 

Registration  applications,  etc^ 
Lepis.  Albert,  ULD. 
Pholeric  )ohn  F^  Jr^  MJ). 
Zoll,  Daniel  IL.  MIX 


48650 
48650 
48650 


48624 
48738 


48739 


48627 
48614 


48654 

48654 


48620 
48620 
48620 


48627 
48627 


48635 


48622 
48622 


48735 


Commefce  DepartnMnt 

See  International  Trade  AddminiBtration;  National 
Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  ijccnange;  frozen  pork  bellies 
MidAmerica  Coi..jaodity  Exchange;  soybean 
meal 

Defense  Department 

See  aJso  Air  Farce  Department;  Army  Department 

PROPOSED  RULES 

Fedo'al  Acquisition  Regulation  (FAR): 
Relocation  cost  principle 


48582. 
48583, 
48585 

48584 


48613 
48612 


48615 


Education  Department 

NOTICES 

Civil  Ri^its  Office:  animal  operating  plan 
Grants;  availability,  etc.: 

Handicapped  research  and  demonstration 

pro|ects 

Handicapped  research  and  demonstration 

prefects,  funding  prorities 
Meetings: 

National  Council  on  Educational  Research 

Postsecondary  Education  bniHovenient  Fund 

National  Board 

Employroent  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Armco,  Inc.,  et  al. 
Aeolian  Pianos,  In&.  et  aL 

Energy  Department 

See  also  Energy  Research  Office;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals 
Office.  Energy  Department 
NOTICES 

Atomic  energy  agreementc  subsequent 
arrangements: 

Japan 
Meetings: 

National  Coal  CouncU 

Energy  Reoearch  Office 

NOTICES 

Meetings: 
Energy  Research  Advisory  Board 

Environmental  Protection  Agency 

RULES 

Air  quality  implonentation  plans;  delayed 
compliance  orders: 
Georgia  (5  documents) 


Tennessee 

PROPOSED  RULES 

Air  quality  in4)lementation  plans;  approval  and 

promulgation:  various  States: 

Colorado 

Missouri 
Pesticide  chemicals  in  or  on  raw  agricultural 

commodities;  tolerances  and  exemptions,  etc.: 
Glyphosate 
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Nonccs 

Air  quality,  prevention  of  significant  deterioration 

(PSD): 
48639        Permit  determinations,  etc.;  Region  IV 

Toxic  and  hazardous  substances  control: 
48638        Premanufacture  exemption  approvals 

Equal  Emptoyment  Opportunity  Commission 

RULES 

Records  and  reports: 
48580        Local  union  equal  employment  opportunity 
reports  (EEO-3);  waiver 

Farm  Credit  Administration 

RULES 

Funding  and  fiscal  affairs: 
48553        Property  acquisition  and  disposition,  electronic 
data  processing  program  policies,  etc;  prior 
approval  requirements  eliminated 

Federai  Aviation  Administration 

NOTICES 

Meetings: 
48672        Aeronautics  Radio  Technical  Commission 

Federal  Communications  Commission 

RULES 

Radio  and  television  broadcasting: 
48596        Aural  broadcast  STL  and  ICR  stations,  and  TV 
auxiliary  broadcast  stations:  technical  and 
operational  requirements  review 

Federal  Crop  insurance  Corporation 

NOTICES 

48619     Crop  insurance  programs;  allowable  unit 
determination 


Federai  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Incremental  pricing;  acquisition  cost  thresholds 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Interstate  Power  Co.  et  al. 
Environmental  statements;  availability,  eta: 

Montana  Natural  Energy,  Inc.,  et  aL 

White's  Bridge  Hydro  Co.  et  al. 
Hearings,  etc.: 

Algonquin  Gas  Transmission  Co. 

Great  Lakes  Gas  Transmission  Co. 

Great  Plains  Gasification  Associates  et  al.  (  3 

documents] 

HoU.  F.G. 

Transcontinental  Gas  Pipe  Line  Corp. 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

AES  Thames,  Inc.,  et  al. 


48562 


48628 

48634 
48635 

48632 
48633 
48633 

48634 
48635 


48629 


48672 


48553 


48686 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent 
Anne  Arundel  County,  MD 

Federal  Home  Loan  Banic  Board 

RULES 

Federal  home  loan  bank  system,  etc.: 
Presidentially  declared  emergencies 
Federal  Savings  and  Loan  Insurance  Corporation, 
etc.: 

Acquisitions  of  control  of  insured  institutions 


Federal  savings  and  loan  system: 
48725        Merger  approvals;  Principal  Supervisory  Agents 
authority 

NOTICES 

Applications,  eta: 
48639        Hobart  Federal  Savings  &  Loan  Association 
48684     Meetings;  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 

48639  Agreements  filed,  eta 
Freight  forwarder  licenses: 

48640  Valencia  Shipping  Agencies,  Ina,  et  aL 

Federal  Reserve  System 

RULES 

Interest  on  deposits  (Regulation  Q): 
48552        Early  withdrawal  penalty;  temporary  susi>ension 
NOTICES 
Bank  holding  company  applications,  eta: 

48641  ADBANK 

48642  Bank  of  New  England  Corp. 
48641        Fidelcor,  Ina,  et  al. 

48641  St.  James  Bancorp,  Inc.;  correction 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
48617        Giant  kangaroo  rat;  comment  period  reopened 
and  hearing 

48616  Santa  Cruz  cypress;  comment  period  reopened 

48617  Steamboat  buckwheat;  comment  period  reopened 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
48580        Tylosin 

Himian  drugs: 
48580        Antibiotic  drugs;  cefotaxime  sodium  injection; 
correction 

NOTICES 

Radiological  health: 

48642  Diagnostic  x-ray  equipment;  retrospective  review 
of  performance  standard;  report  availability; 
correction 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
48735        Relocation  cost  principle 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care 
Financing  Administration;  Public  Health  Service; 
Social  Security  Administration. 

Health  Care  Financing  Administration 

NOTICES 

Medicaid: 

48643  Oregon;  compliance  hearing 

48642        State  plan  amendments,  reconsideration; 
hearings;  Virginia 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

48636     Special  refund  procedures;  implementation  and 
inquiry  (Jimmy's  Gas  Stations,  Inc.) 
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,     See  Fish  and  Wildlife  Service:  Land  Management 
Bureau:  Minerals  Management  Service:  National 
j     Paric  Service. 

International  Trade  Administration 

NOTICES 
Antidumping: 
48620        Printed  vinyl  film  rem  Brazil 

Interstate  Conunsrc^  Commission 

I      NOTICES 

Railroad  services  abandonment: 
48648  Baltimore  &  Ohio  Railroad  Co. 
48648        Seaboard  System  Railroad,  Inc. 

Justice  Department 

See  Drug  &iforcement  Administration. 

l.abor  Department 

I     See  also  Employment  and  Training  Administration; 

Occupational  Safety  and  Health  Administration: 

Pension  and  Welfare  Benefit  Programs  Office. 

NOTICES 
486S0>  Agency  information  collection  activities  under 
48651     OMB  review  (2  documents) 

Senior  Executive  Service: 
48654        Performance  Review  Board:  membership 

Land  Management  Bureau 

NOTICES 

Conveyance  and  opening  of  public  lands: 

48645  Montana 
Exchange  of  lands: 

48648        Colorado 

Opening  of  public  lands: 

48646  Wyoming 

Withdrawal  and  reservation  of  lands: 
48648        Wyoming 

i    -Legal  Services  Corporation 

RULES 

48594     Priorities  in  allocation  of  resources 
48586     Private  attorney  involvement 

Maritime  Administration 

PROPOSED  RULES 

Subsidized  vessels  and  operations: 
48616        Non-subsidized  voyages;  restrictions  eliminated; 
extension  of  time 


48601 


48649 


48661 
48661 


48662 
48684 


48655 


48655 
48656 


Minerals  Management  Service 

NOTICES 

48648     Royalty-in-kind  program;  interest  fi-om  eligible 
refiners  for  purchase  of  Federal  crude  oil 

National  Aeronautics  and  Space  Administration 

I       PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
48735        Relocation  cost  principle 

.     National  Credit  Union  Administration 

I       NOTICES 
48684     Meetings;  Sunshine  Act 

j     National  Foundation  on  Arts  and  Humanities 

I       NOTICES 

I     Meetings: 
48661         Design  Arts  Advisory  Panel 


48657 
48659 


48662 


National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian 
Islands  groundfish;  correction 

National  Paric  Service 

NOTICES 

Historic  Places  National  Register:  pending 
nominations: 
California  et  al. 

National  Science  Foundation 

NOTICES 
Meetings: 

Advanced  Scientific  Computing  Program 

Advisory  Committee 

Engineering  Advisory  Committee 

Nuclear  Regulatory  Commiasion 

NOTICES 

Applications,  etc.: 

Houston  Lighting  &  Power  Co.  et  aL 
Meetings:  Sunshine  Act 


4 


'2i 

-1 

1 


Occupational  Safety  and  Healtli  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

4,4'-Methylenedianiline  (MDA)  Negotiated 

Rulemaking  Advisory  Committee;  request  for 

nominations;  extension  of  time 
State  plans;  standards  approval,  etc.: 

Iowa 

Washington 


Panama  Canal  Commission 

PROPOSED  RULES 

48604     Organization  and  health,  sanitation  and 
communicable  disease  surveillance 


Pension  and  Welfare  Benefit  Programa  Office 

NOTICES 

Employee  benefit  plans:  prohibited  transaction 
exemptions: 

General  Electric  et  al. 

Pagarigan,  Roberto  R.,  MD.,  et  aL 


Personnel  Management  Office 

NOTICES 

Excepted  service: 
Schedules  A,  B,  and  C:  positions  placed  or 
revoked,  update 


Postal  Rate  Commission 

NOTICES 

48664     Costing  methods  study;  United  Parcel  Service 

petition  filed;  proceedings  instituted 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
48581        Prohibition  against  mailing  odd-shaped  items  in 
letter-size  envelopes 
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48602 


48556 
48555 

48670 


48667 
48668 


48671 


48669 


48671 
48671 
48672 
48670 


48563 


48621 
48621 


48673 


48680 

48675 
48679 
48673 


PuMc  HeeHh  Sarvic* 

NOTICES 

Medical  technology  scientific  evaluationa: 
Transillumination  li^t  scanning 
(diaphanography)  in  detection  of  breast  cancer 

Railroad  Retirement  Board 

PROPOSED  RULES 

Railroad  Retirement  Act- 
Annuities,  awards  and  denials:  reopening  of 
decisions 

Securities  and  Exchange  Commission 

RULES 

bivestment  advisers: 

Compensation  based  on  share  of  capital  gains, 

etc.;  conditional  exemption 
Securities: 

Composite  compliance  examination  information: 

disclosure  to  Municipal  Securities  Rulemaking 

Board 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Applications,  etcj 

State  Street  Bank  &  Trust  Co. 

Tax-Free  Income  Portfolios,  Inc. 
Self-regulatory  organizations;  orders  granting 
application  to  strike  stock  from  listing  and 
registration: 

Standard  Products  Co. 
Self-regulatory  organizations:  proposed  rule 
changes: 

New  York  Stock  Exchange.  Inc. 
Self-regulatory  organizations;  unlisted  trading 
privileges: 

Cincinnati  Stock  Exchange.  Inc. 

Midwest  Stock  Exchange,  Inc. 

Pacific  Stock  Exchange.  Inc. 

Philadelphia  Stock  Exchange.  Inc.  (2  documente) 

SocM  Security  AdmiiiisiiaMon 

RULES 

Supplemental  security  income: 
Eligibility  determination  period;  benefit  payments 
amount:  new  benefit  payment  accounting  system 

Textile  Agreements  implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Portugal 
Export  visa  requirements;  certification,  etc: 

Maldives 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal 
Highway  Administration;  Maritime  Administration. 

Treasury  Department 

NOTICES  • 

Agency  information  collection  activities  under 
OMB  review 
Bonds,  Treasiuy: 

2015  series 
Notes,  Treasury: 

D-1995  series 

H-1981  series 

U-1988  series 


48580 


Veterans  Administration 

fWLa 

Vocational  rehabilitation  and  education: 

Veterans  education;  retroactiTe  approval  of 

courses 


Separate  Parts  in  TMs  lasM 

Part  II 
48686     Federal  Home  Loan  Bank  Board 

Part  ill 
48735     Department  of  Defense,  General  Services 

Administration.  National  Aeronautics  and  Space 
Administration 

Partly 
48738     Department  of  Education 


Reader  Aids 

Additional  information,  indnding  a  Ust  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  tite  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 
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the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3-n- 

The  Presklent 


Presidential  Documents 


Proclamation  5413  of  November  23,  1985 

National  Day  of  Fasting  To  Raise  Funds  To  Combat  Hunger, 
1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

At  this  time  of  national  Thanksgiving,  when  we  thank  God  for  our  many 
blessings,  we  are  especially  mindful  of  those  in  distress.  And  we  thank  God 
for  inviting  us  to  respond  with  open  hearts  to  the  cry  of  the  afilicted  and  the 
needy.  For  in  being  generous  to  others  we  become  more  like  Him  Who  has 
been  so  generous  to  us.  Most  recently,  we  heard  the  cry  for  help  that  came 
from  the  rubble  of  Mexico  City  and  frt)m  the  people  of  Colombia  whose 
villages  were  engidfed  by  mud  slides.  We  heard  and  we  responded. 

Similarly,  we  hear  and  we  continue  to  respond  to  the  cry  that  comes  to  our 
ears  from  the  famine-stricken  regions  of  Africa.  That  famine  has  already 
caused  the  death  of  hundreds  of  thousands  of  people  and  endangers  the  lives 
of  millions.  The  solution  to  such  famine  involves  not  only  rushing  emergency 
food  and  medical  supplies  to  the  areas  stricken,  but  also  improving  agricultur- 
al policies  and  enlisting  greater  cooperation  by  certain  governments  with 
international  relief  agencies. 

Americans  from  all  walks  of  life  and  every  part  of  our  country  have  responded 
quickly  and  generously  to  every  famine  that  has  occurred  since  World  War  II. 
And  we  have  already  raised  more  than  $120  million  for  emergency  relief  for 
victims  of  the  current  famine  in  Africa.  The  generosity  and  compassion  of  our 
people  deserve  to  be  recognized  and  commended. 

It  has  been  estimated  that  in  Africa  24  people  die  of  starvation  each  minute; 
clearly  much  more  must  be  done. 

Various  private  organizations  are  organizing  a  day  of  fasting  as  a  means  by 
which  Americans  can  show  their  concern,  express  solidarity  with  the  plight  of 
fellow  human  beings  suffering  from  hunger,  and  draw  attention  to  efforts  to 
raise  funds  to  help  the  victims  of  famine. 

The  Congress,  by  House  Joint  Resolution  388.  has  designated  November  24. 
1985.  as  "National  Day  of  Fasting  to  Raise  Funds  to  Combat  Hunger"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  event. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  November  24.  1985.  as  National  Day  of  Fasting 
to  Raise  Funds  to  Combat  Hunger.  I  call  upon  the  people  of  the  United  States 
to  observe  such  day  with  appropriate  ceremonies  and  other  activities  and  to 
consider  donating  to  relief  organizations  fighting  hunger. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 


(FR  Doc  85-28341  -^ 
Filed  11-2S-8S:  10c27  am] 
Klling  code  319S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Ckxie  oi  Federal  Regulations,  wWch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Hsterf  In  ttie 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Senriof 

7CFRPart301 

[Docket  Na  85-3871 

Imported  Fire  Ant  Regulated  Areae 

AOENCV:  Animal  and  Plant  Hiealth 
Inspection  Service,  USDA. 
actioh:  Affinnatian  of  interim  rule. 

summary:  This  document  affirms 
without  change  an  interim  rule 
published  in  the  Federal  Regiater  on 
August  28, 1985,  which  amended  the  list 
of  regulated  areas  under  the  imported 
fire  ant  quarantine  and  regulations  by 
designating  a  previously  nonregulated 
area  in  South  Carolina  as  a  generally 
infested  area  and  by  expanding 
previously  designated  generally  infested 
areas  in  South  Carolina  and  Texas.  The 
quarantine  and  regulations,  among  other 
things,  impose  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  generally  infested  areas. 
This  rule  is  necessary  in  order  to 
prevent  the  artificial  spread  of  the 
imported  fire  ant  through  the  interstate 
movement  of  regulated  articles. 
EFFECTIVE  DATE:  November  28, 1985. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Charles  H.  Bare,  Staff  Officer,  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agricidture,  Room  663 
Federal  Building,  Hyattsville,  MD  20782. 
301-436-8295. 
SUPPICMENTARY  INFORMATION: 

Background 

An  interim  rule  published  in  the 
Federal  Register  on  August  26, 1985,  (50 
FR  34447-34449)  amended  the  list  of 
regulated  areas  under  the  imported  fire 


ant  quarantine  and  regulations  (7  CFR 
301.81  et  seq.]  Specifically,  Uie  interim 
rule  amended  8  301.81-2a  of  the 
quarantine  and  regulations  by 
designating  a  previously  nonregulated 
area  in  South  Caro&ia  as  a  generally 
infested  area  and  by  expanding 
previously  designated  generally  infested 
areas  in  South  Carolina  and  Texas.  The 
quarantine  and  regulations,  among  other 
things,  impose  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  generally  infiested  areas. 
The  interim  rule  became  effective  on  the 
date  of  publication. 

Comments  were  solicited  for  60  days 
after  publication  of  the  interim  rule.  No 
comments  were  received  in  respmise  to 
the  interim  rule.  The  factural  situations 
which  were  set  forth  in  the  document  of 
August  26, 1985.  still  provide  a  basis  for 
the  amendments  made  by  the  interim 
rule.  Accordingly,  it  has  been 
determined  that  the  amendments  should 
remain  effective  as  published  in  the 
Federal  Register  on  August  26. 1985. 

Executive  Order  12291  and  Regulatory 
Fleidbifity  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  ride  will  have  an  estimated 
annual  effect  on  the  economy  of 
approximately  $5,000;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  si^iificant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  the  States  of  South 
Carolina  and  Texas.  There  are 
thousands  of  small  entities  that  move 
such  articles  interstate  from  South 
Carolina  and  Texas  and  many  more 
thousands  of  small  entities  that  move 
such  articles  interstate  from  other 
States.  However,  based  on  information 


compiled  by  the  Department  it  has  been 
determined  that  approximately  72  small 
entities  meve  such  articles  interstate 
bom  the  specified  areas  in  those  States. 
Further,  the  overall  economic  impact 
bom  this  action  is  estimated  to  be 
approximately  $5,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Older  12572 

This  {Htigram/activity  is  listed  in  the 
Catalog  of  Federal  Etomestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V) 

List  of  SuMects  in  7  CFK  Part  SM 

Agricultiirai  ccHnmodities,  Imported 
fire  ant  Plant  diseeses,  Plant  pests. 
Plants  (agriculture),  Quarantines, 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  the  interim  rule 
published  at  50  FR  34447-34449  on 
August  26, 1965.  is  adopted  as  a  final 
rule. 

Aiilhotily:  7  U.S.C.  ISOdd.  150n.  IsafT,  161, 
162,  and  l«4-ie7;  7  CFR  2.17,  2.51,  and 
371.2(c). 

Done  at  Washington,  D.C..  this  2l8t  day  of 
November,  1985. 
HX.Fanl. 

Deputy  Administrator,  Pkmt  Protection  and 
Quarantine,  Animal  and  Plant  HeaMi 
Inspection  Service. 
[FR  Doc  85-28187  Filed  11-25-85;  8:46  am] 

BILUNO  COOC  U19-9t-m 


7CFRPart3in 

[Docket  No.  8S-388I 

Medtterranean  Fruit  Fly;  Removal  of 
Quarantine  and  Recmtetions 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  AffirmaticM)  of  interim  rule. 

summary:  This  document  affirms 
without  change  an  interim  rule 
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published  in  the  Federal  Register  on 
August  27, 1965.  which  amended  the 
Domestic  Quarantine  Notices  by 
removing  the  "Subpart — Mediterranean 
Fruit  Fly"  quarantine  and  regulations. 
The  quarantine  and  regulations  had 
quarantined  Florida  and  had  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  a  regulated 
area  in  Dade  County.  Florida.  The 
quarantine  and  regulations  were 
established  for  the  purpose  of 
preventing  the  artificial  spread  of  the 
Mediterranean  fruit  fly  into  noninfested 
areas  of  the  United  States.  It  has  been 
determined  that  all  infestations  of 
Mediterranean  fruit  fly  in  Florida  have 
been  eradicated  and  the  quarantine  and 
regulations  are  no  longer  necessary.  The 
effect  of  the  removal  of  the  quarantine 
and  regulations  was  to  delete 
restrictions  on  the  interstate  movement 
of  previously  regulated  articles  from  the 
previously  regulated  area  in  Dade 
County. 

u-HCIlvc  date:  November  28. 1985. 

RM  RMTHER  MiFORMATION  CONTACT: 
B.  Glen  Lee.  Assistant  Director  of  the 
National  Program  Planning  Staff  in 
charge  of  the  Survey  and  Emergency 
Response  Staff.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Room  611  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  301-436-6365. 

SUmEMENTARV  information: 
Background 

An  interim  rule  published  in  the 
Federal  Register  on  August  27. 1985  (50 
FR  34673-34674)  amended  the  Domestic 
Quarantine  Notices  (7  CFR  Part  301)  by 
removing  the  "Subpart — Mediterranean 
Fruit  Fly"  quarantine  and  regulations  (7 
CFR  301.78  e/se^.). 

Conunents  were  solicited  for  60  days 
after  publication  of  the  interim  rule.  No 
comments  were  received  in  response  to 
the  interim  rule.  The  factual  situations 
which  were  set  forth  in  the  document  of 
August  27. 1985,  still  provide  a  basis  for 
the  amendment  made  by  the  interim , 
rule.  Accordingly,  it  has  been 
determined  that  the  amendment  should 
remain  effective  as  published  in  the 
Federal  Register  on  August  27. 1985. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  action  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  J)€  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  action  will  have  an  effect  on 
the  economy  of  less  than  100  million 
dollars;  will  not  cause  a  major  increase 


in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  signiff  cant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
interim  rule  deleted  restrictions  that  had 
been  imposed  on  the  interstate 
movement  of  regulated  articles  &t>m  a 
portion  of  Dade  County.  Florida, 
approximately  90  square  miles  in  size.  It 
appears  that  ttiere  is  very  little 
commercial  activity  that  occiuv  in  this 
area.  Specifically,  it  is  comprised  of 
private  residences;  small  entities, 
including  approximately  75  nurseries 
and  70  retail  stores;  125  street  vendors 
and  open  froiit  stands;  and  fewer  than  10 
premises  with  orchards  and  vegetable 
plots  (ranging  in  size  from  V4  acre  to  15 
acres).  Most  regulated  articles  sold  by 
small  entities  in  this  area  are  moved 
solely  in  intrastate  commerce.  Further, 
the  retail  shops  and  nurseries  sell  other 
items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of 
deleting  restrictions  on  the  interstate 
movement  of  articles  sold  by  these 
entities  appears  to  be  minimal. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V.) 

List  of  Subjecto  in  7  CFR  Part  301 

Agricultural  commodities. 
Mediterranean  froiit  fly,  Plant  diseases, 
Plant  pests.  Plants  (Agriculture). 
Quarantine,  Transportation. 

PART  301-DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  the  interim  rule 
published  at  50  FR  3467^-34674  on 
August  27, 1985,  is  adopted  as  a  final 
rule. 

Authority:  7  U.S.C.  ISOdd.  ISOee,  150ff.  161, 
162  and  164-167;  7  CFR  2.17.  2.51  and  371.2(c). 


Done  at  Washington.  DC  this  2l8t  day  of 
November  1965. 

HX.Foid. 

Deputy  Administrator.  Plant  Protection  and 

Quarantine,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  85-28188  Filed  11-25-85;  8:45  am] 

MUMa  COOK  9410-S4-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  217 

IReg.  0;  Docket  Na  R-0S59] 

Interest  on  Depostts;  Temporary 
SuepenskH)  of  Early  wnhdrawal 
Penalty 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Temporary  suspension  of  the 
Regulation  Q  early  withdrawal  penalty. 

summary:  The  Board  of  Governors, 
acting  through  its  Secretary,  pursuant  to 
delegated  authority,  has  suspended 
temporarily  the  Regulation  Q  penalty  for 
the  withdrawal  of  time  deposits  prior  to 
maturity  from  member  banks  for 
depositors  affected  by  Hurricane  Gloria 
in  the  New  York  counties  of  Nassau  and 
Suffolk. 

EFFECTIVE  DATE:  October  lA.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  L  Rhoads,  Senior  Attorney  (202/ 
452-3711)  or  Patinck  J.  McDivitt 
Attorney  (202/452-3818),  Legal  Division, 
or  Joy  W.  O'Connell, 
Telecommunication  Device  for  the  Deaf 
(202/452-3244),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  On 
October  18. 1985,  pursuant  to  section  301 
of  the  Disaster  Relief  Act  of  1974  (42 
U.S.C.  5141)  and  Executive  Order  12148 
of  July  15, 1979,  the  President,  acting 
through  the  Director  of  the  Federal 
Emergency  Management  Agency, 
designated  the  counties  of  Nassau  and 
Suffolk.  New  York  major  disaster  areas. 
The  Board  regards  the  President's  action 
as  recognition  by  the  Federal 
government  that  a  disaster  of  major 
proportions  had  occurred.  TTie 
President's  designation  enables  victims 
of  the  disaster  to  qualify  for  special 
emergency  Hnancial  assistance.  The 
Board  believes  it  appropriate  to  provide 
an  additional  measiue  of  assistance  to 
victims  by  temporarily  suspending  the 
Regulation  Q  early  withdrawal  penalty 
(12 CFR 217.4(d)). The  Boards  action 
permits  a  member  bank,  wherever 
located,  to  pay  a  time  deposit  before 
maturity  without  imposing  this  penalty 
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upon  a  showing  that  the  depositor  has 
suffered  property  or  other  financial  loss 
in  the  disaster  areas  as  a  result  of 
Hurricane  Gloria  beginning  on  or  about 
September  27, 1985.  A  member  bank 
should  obtain  trom  a  depositor  seeking 
to  withdraw  a  time  deposit  pursuant  to 
this  action  a  signed  statement  describing 
fully  the  disaster-related  loss.  This 
statement  should  be  approved  and 
certified  by  an  officer  of  the  bank.  This 
action  will  be  retroactive  to  October  18, 
and  will  remain  in  effect  until  12 
midnight.  April  22, 1986. 

List  of  Subjects  in  12  CFR  Part  217 

Advertising,  Banks,  Banking,  Federal 
Reserve  System,  Foreign  banking. 

In  view  of  the  urgent  need  to  provide 
immediate  assistance  to  relieve  the 
financial  hardship  being  suffered  by 
persons  in  the  counties  directly  affected 
by  Hurricane  Gloria,  good  cause  exists 
for  dispensing  with  the  notice  and  public 
participation  provisions  in  section  553(b) 
of  Title  5  of  the  United  States  Code  with 
respect  to  this  action.  Because  of  the 
need  to  provide  assistance  as  soon  as 
possible  and  because  the  Board's  action 
reUeves  a  restriction,  there  is  good  cause 
to  make  this  action  effective 
immediately. 

By  order  of  the  Board  of  Governors,  acting 
through  its  Secretary,  pursuant  to  delegated 
authority.  November  20, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(PR  Doc  85-28106  Filed  11-25-85;  8:45  amj 

MLUNG  COOE  •210-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  508 

Presldentially  Declared  Emergencies 

Dated:  November  14, 1985. 
agency:  Federal  Loan  Bank  Board. 
action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  12  CFR 
508.10-1  to  provide  for  the  waiver  or 
relaxation  of  the  operating  requirements 
applicable  to  Federal  savings  and  loan 
associations  ("Federal  associations"), 
institutions  insured  by  the  Federal 
Savings  and  L.oan  Insurance 
Corporation  ("insured  institutions"),  and 
member  institutions  of  the  Federal 
Home  Loan  Bank  System  ("Bank  System 
members")  in  the  event  of  a 
Presidentially  declared  "emergency"  as 
well  as  in  the  event  of  a  Presidentially 
declared  "major  disaster."  Such  waiver 
or  relaxation  is  within  the  Board's 


discretion  and  is  available  only  to 
institutions  in  the  designated  area. 
EFFecnVE  date:  November  26, 1985. 
FOR  RIRTHCR  INFORMATION  CONTACT. 

C.  Dawn  Causey,  Attorney,  Regulations 
and  Legislation  Division,  Office  of 
General<:k)unsel,  at  (202)  377-6472, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 
Disaster  Relief  Act  of  1974,  42  U.S.C. 
5121  et  seq.,  empowered  the  President  to 
declare  an  area  either  a  "major  disaster 
area"  or  an  "emergency  area," 
depending  upon  the  severity  and  extent 
of  the  disaster  and  the  damage  suffered. 
Previous  legislation  had  only  provided 
the  President  with  the  power  to  declare 
a  "major  disaster  area,"  which 
automatically  triggered  the  full  panoply 
of  federaEdisaster  assistance,  whether 
or  not  necessary  or  appropriate.  Because 
there  are  disaster  situations  in  which 
only  limited  federal  aid  is  required,  the 
Disaster  Relief  Act  of  1974  created  a 
second  category  of  disaster  for  such 
circumstances.  This  second,  lesser 
disaster  category  of  "emergency"  allows 
the  President  to  declare  an  "emergency 
area"  and  activate  ony  such  assistance 
programs  as  are  appropriate. 

Pursuant  to  the  earlier  disaster 
assistance  legislation,  the  Board 
promulgated  12  CFR  508.10-1  to  provide 
for  discretionary  Board  waiver  or 
relaxation,  to  the  extent  not  inconsistent 
with  law,  of  any  limitations  pertaining 
to  the  operations  of  Federal 
associations,  insured  institutions,  and 
Bank  System  members  in  any  area 
declared  by  the  President  to  be  a  major 
disaster  area.  In  keeping  with  the  intent 
of  the  Disaster  Relief  Act  to  provide  an 
additional  category  of  Presidentially 
declared  disaster,  the  Board  has  decided 
to  amend  section  508.10-1  to  include 
Presidentially  declared  emergencies  as 
well  as  Presidentially  declared  major 
disasters  as  events  which  would  permit 
the  Board  to  waive  or  relax  the 
operating  requirements  for  institutions 
in  areas  so  designated. 

The  Board  finds  that  observance  of 
the  notice  and  comment  procedures 
prescribed  by  5  U.S.C.  553(b)  and  12 
CFR  508.12  and  508.13  and  delay  of  the 
effective  date  pursuant  to  5  U.S.C.  553(d) 
and  12  CFR  508.14  are  unnecessary 
because  the  amendment  is  minor  in 
natiu'e,  and  merely  conforms  regulatory 
language  in  accordance  with  a  statutory 
change. 

List  of  Subjects  in  12  CFR  Part  508 

General,  Savings  and  loan 
associations. 

Accordingly,  the  Board  hereby 
amends  section  508.10-1  of  Subchapter 


A  of  Chapter  V.  Tide  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  508— PROMULGATION  OF 
REGULAIKMS  AND  AMENDMENTS 

1.  The  authority  for  12  CFR  508.10-1 
continues  to  read: 

(Sees.  5,  402, 403, 48  Stat  132. 1256, 1257.  as 
amended  (12  U.S.C.  1464, 1725. 1726)). 

S  508.10-1    [Ammded] 

2.  Amend  S  508.10-1  by  inserting  the 
phrase  "or  emergency"  after  the  word 
"disaster"  each  place  it  appean  in  the 
heading  and  the  text  of  the  section  and 
by  removing  the  word  "or"  before  the 
word  "so"  in  the  text  of  the  section. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyan, 
Secretary. 

[FR  Doc.  85-28169  Filed  11-25-85: 8:45  am] 
MLUNO  CODE  sras-evH 


FARM  CREDrr  ADMINISTRATION 
12  CFR  Part  615 

Funding  and  Fiscal  Affairs 

AGENCY:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  its  Federal 
Farm  Credit  Board  (Federal  Board), 
amends  its  regulation  concerning  the 
acquisition  and  disposition  of  real  and 
personal  property  by  Farm  Credit 
System  (System)  banks  and  of  System 
bank  board  policies  on  electronic  data 
processing  and  word  processing 
programs.  The  proposed  amendment 
will  eliminate  these  FCA  prior  approval 
requirements  in  both  cases. 
EFFECTIVE  DATE:  Thirty  days  from  diis 
publication  date,  provided  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  M.  Beltramo,  Office  of 
Examination  and  Supervision,  (703) 
683-4441 
or 

Dorothy  J.  Acosta,  Office  of  the  General 
Counsel,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLesui,  VA 
22102-5090,  (703)  883-4023. 

SUPPlfMENTARY  INFORMATION:  In  the 

August  5, 1985,  Federal  Register  (50  FR 
31607),  FCA  published  the  proposed 

amendment  to  its  regulation  concerning 
System  acquisition  and  disposition  of 
real  and  personal  property  and  System 
bank  board  policies  on  electronic  data 
processing  and  word  processing 
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programs  and  invited  public  written 
comments  for  60  days  ending  September 
29, 1985.  Comments  were  received  from 
four  Farm  Credit  districts:  The  Farm 
Credit  Banks  of  Springfield,  the  Farm 
Credit  Banks  of  Baltimore,  the  Farm 
Credit  Banks  of  Omaha,  and  the  Farm 
Credit  Banks  of  Sacramento.  The 
Baltimore  and  Omaha  banks  were  in 
favor  of  the  proposed  amendment. 

The  Springfield  banks  stated  that 
proposed  12  CFR  615.5150{c){5]  adds  an 
unnecessary  control  by  requiring  the 
banks,  when  approving  association 
requests,  to  assure  the  competitiveness 
of  bids.  They  suggested  the  regulation 
be  revised  to  permit  after-the-fact 
reviews  to  ensure  that  bid  competition 
has  been  considered  and  dociunented. 
The  Federal  Board  does  not  believe  an 
after-the-fact  review  would  ensure 
competition  or  would  be  adequate  to 
correct  discoveries  of  non- 
competitiveness  where  a  contract  has 
been  consummated  and  property 
purchased.  Accordingly,  the  Federal 
Board  declined  to  adopt  the  Springfield 
suggestion. 

The  Sacramento  banks  commented 
that  the  proposed  regulation 
unnecessarily  requires  supervising 
banks  to  approve  all  association  leases. 
The  banks  stated  that  they  currently 
only  approve  association  leases  having 
terms  in  excess  of  5  years  and 
recommended  the  regulation  be 
amended  to  require  bank  approval  only 
of  leases  of  5  years  or  more.  However, 
the  proposed  regulation  amendment 
does  not  require  approval  of  all 
association  leases.  The  district  boards 
are  required  to  approve  guidelines  for 
all  associations  in  the  district  and 
within  those  guidelines  the  banks  must 
approve  only  the  initial  lease  of  any 
association  building  site  or  building.  The 
Federal  Board  believes  these 
requirements  are  minimal  and  not 
unduly  burdensome  and  thus  did  not 
consider  the  change  appropriate. 

list  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
Banking,  Government  seciuities. 
Investments,  Rural  areas. 

PART  615-{AMENDED] 

As  stated  in  the  preamble,  it  is 
proposed  that  Part  615  of  Chapter  VI. 
Title  12  of  the  Code  of  Federal 
Regulations,  be  revised  as  follows: 

1.  The  authority  citation  for  Part  615 
continues  to  read  as  follows: 

Autliority:  Sees.  SA  5.12.  5.18.  Pub.  L  92- 
IBl.  85  StaL  619,  820.  and  821  (12  U5.C  2243. 
2246.2252). 


2.  Section  615.5150  is  revised  to  read 
as  follows: 


S61&5150 

(A)  Real  estate  and  personal  property 
may  be  acquired,  held,  or  disposed  of  by 
any  Farm  Credit  institution  for  the 
necessary  and  normal  operations  of  its 
business.  The  purchase,  lease,  or 
construction  of  ofBce  qu«u1ers  shall  be 
limited  to  facilities  reasonably 
necessary  to  meet  the  foreseeable 
requirements  of  the  institution.  Property 
shall  not  be  acquired  if  it  involves,  or 
appears  to  involve,  a  bank  or 
association  in  the  real  estate  or  other 
unrelated  business. 

(b)  District  boards,  prior  to  approving 
the  purchase,  lease,  construction,  or  sale 
of  Farm  Credit  System  bank  buildings 
and  appurtenances  or  the  purchase, 
lease,  or  sale  of  a  proposed  bank 
building  site,  shall  evaluate  and 
document 

(1)  The  need,  including  projected 
building  size  needs,  for  Uie  purchase, 
lease,  or  sale; 

(2)  Alternative  sites  or  alternative 
building  considerations; 

(3)  The  estimated  costs  for  the 
completed  project  and  impact  on  the 
bank's  financial  condition; 

(4)  The  impact  of  the  proposed  action 
on  the  operational  effectiveness  of  the 
bank;  and 

(5)  The  competitiveness  of  bids 
associated  with  constructions  or  real 
property  disposals. 

(c)  It  shall  be  the  responsibility  of  the 
district  board  to  approve  guidelines  for 
all  associations  in  the  district  to  follow 
regarding  the  purchase,  lease, 
construction,  or  sale  of  office  space  and 
purchase,  lease,  or  sale  of  a  building 
site.  Purchase,  lease,  construction,  or 
sale  of  association  buildings  and 
appurtenances,  or  the  purchase,  lease, 
or  sale  of  a  proposed  association 
building  site  shall  have  the  approval  of 
the  appropriate  supervising  bank,  which 
shall  keep  the  bank  board  currently 
advised  of  such  actions.  In  the  case  of 
joint  association  office  buildings,  these 
actions  shall  be  approved  jointly  by  the 
supervising  banks.  In  approving 
association  requests,  the  supervising 
bank  shall  assure  that  association  office 
proposals  meet  district  requirements 
and  plans,  and  that  the  following 
matters  have  been  evaluated  and 
documented: 

(1)  The  need,  including  projected 
building  size  needs,  for  the  purchase, 
lease,  or  sale; 

(2)  the  adequacy  or  inadequacy  of  the 


size  of  the  building  to  be  purchased, 
leased,  or  sold; 

(3)  the  appropriateness  of  the 
proposed  site  for  serving  borrowers  of 
the  association's  chartered  territory; 

(4)  the  estimated  costs  for  the 
completed  project  and  the  impact  of  the 
proposal  on  the  financial  condition  of 
the  association;  and 

(5)  the  competitiveness  of  bids 
associated  with  constructions  or  real 
property  disposals  have  been 
considered  and  documented. 

Within  the  framework  of  bank  board 
guidelines,  the  Federal  land  banks  and 
Federal  intermediate  credit  banks  may 
prescribe  office  facility-related  criteria 
for  associations  and  give  association 
boards  authority  to  take  office  facilities 
actions  without  bank  prior  approval 
However,  such  delegations  shall  not 
include  the  authority  to  approve  the 
purchase  of,  initial  lease  of,  new 
construction  on,  or  sale  of  association 
building  sites  or  buildings.  New 
construction  as  used  in  this  paragraph 
does  not  include  repairs,  remodeling, 
and  normal  maintenance  in  connection 
with  existing  association  office  quarters. 

(d)  Each  district  board  shall  adopt 
policies  to  provide  bank  managements 
with  direction  in  the  formulation  of 
information  processsing  programs. 
These  pohcies  shall  require  the 
development  of  short-  and  long-range 
information  processing  plans  for  the 
district.  In  accordance  with  the  district 
information  processing  plan,  each  bank 
and  the  associations  it  supervises  may 
acquire  equipment,  software,  and  such 
personnel  related  to  information 
processing  only  when  consistent  with 
the  plan.  Such  association  acquisitions 
shall  be  subject  to  approval  by  the 
supervising  bank.  The  operation  of 
information  processing  facilities  must  be 
consistent  with  the  Farm  Credit 
Administration's  information  processing 
standards. 

(e]  The  term  "information  processing" 
as  used  in  paragraph  (d)  of  this  section 
shall  mean  the  entire  electronic 
environment,  including  information 
processing  personnel,  equipment 
software,  and  data.  No  distinction  is 
made  between  terminal  versus  computer 
operation  and  word  processing  is  not 
distinguished  as  a  separate  category. 
DonaM  E.  WUkintoo. 

Governor. 

[PR  Doc.  85-28114  Filed  11-25-86;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[R«L  No.  34-22601;  File  No.  S7-7t71 

Amendmenta  to  Rule  15Bc7-1  to  Make 
Compoalte  Compliance  Examination 
Information  Available  to  ttie  Municipal 
SecurfUea  Rulemaking  Board 

AQENCV:  Securities  and  Exchange 

Commission. 

ACTKM:  Final  rule  amendments. 


f.  At  the  request  of  the 
Municipal  Securities  Rulemaking  Board, 
the  Commission  is  amending  its  rule 
governing  the  availability  to  the  Board 
of  copies  of  reports  of  compUance 
examinations  of  municipal  securities 
brokers  and  dealers.  The  amendments 
permit  examining  authorities  to  submit 
certain  composite  information  derived 
from  compliance  examinations  in  lieu  of 
individual  examination  reports  to  the 
Commission  to  be  made  available  to  the 
Board. 

EFFEcnve  date:  December  26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Uchimoto,  Esq.,  (202)  272- 
2409,  Room  5193,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  5th  Street  NW., 
Washington,  DC  20549. 
SUPPLBNENTARV  INFORMATION: 

L  Background 

Section  15B(c)(7)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  requires 
that  copies  of  reports  of  compliance 
examinations  of  municipal  seciuities 
brokers  and  municipal  securities  dealers 
made  by  the  Commission,  or  furnished 
to  it  by  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  or  by 
the  appropriate  bank  regulatory 
agencies,'  shall,  on  request,  be  made 
available  to  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  subject  to 
such  limitations  as  the  Commission,  by 
rule,  deems  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors.  In  response  to  a  written 
request  by  the  MSRB  for  copies  of 
examination  reports  and  in  order  to 


'  Examinations  are  performed  by  five  entities.  The 
Comptroller  of  the  Currency,  the  Board  of 
Governor*  of  the  Federal  Reserve  System,  and  the 
Federal  Deposit  Insurance  Corporation,  as 
appropriate  regulatory  agencies,  examine  municipal 
securities  dealers  which  are  banks  or  separately 
identifiable  departments  or  divisions  of  banks  (a* 
defined  in  MSflB  rule  G-1)  regulated  by  those 
•igenciea.  The  NASD  conducts  compliance 
examinations  of  its  members.  The  Commission  is 
the  appropriate  regulatory  agency  for,  and  routinely 
examines,  municipal  securities  brokers  and  the 
remaining  municipal  securities  dealers  that  are  not 
nembers  of  the  NASD. 


implement  the  requirements  of  Section 
15B{c)(7),  the  Commission  adopted  Rule 
15Bc7-l  on  October  16. 1979.*  The  rule 
makes  information  from  reports  of 
examinations  available  to  the  MSRB. 
subject  to  limitations  designed  to  protect 
the  confidentiality  of  such  information, 
and  establishes  procedures  for 
furnishing  the  information  to  the  MSRB. 
The  information  provided  to  the  MSRB 
pursuant  to  the  Rule  was  intended  to  be 
a  source  of  current  data  that  the  MSRB 
could  use  to  monitor  the  activities  of 
municipal  seciuities  professionals  in 
analyzing  the  need  for  rulemaking. 

The  MSRB  informed  the  Commission 
that  the  information  it  receives  pursuant 
to  the  rule,  i.e.,  descriptions  of  each 
examination,  is  not  as  useful  to  the 
MSRB  as  would  be  a  report  reflecting 
composite  information  derived  from 
compliance  examinations  occurring  over 
a  specific  period.  Accordingly,  the 
MSRB  requested  that  the  rule  be 
amended  to  permit  the  NASD  and  the 
bank  agencies  to  provide  more 
generalized,  composite  statistical  and 
analytical  data  on  compliance 
examinations  in  lieu  of  individual 
examination  reports  or  the  present 
summary  compliance  reports. 
Accordingly,  on  May  28, 1985,  the 
Commission  issued  a  release  proposing 
to  amend  Rule  15Bc7-l  to  permit  the 
periodic  filing  of  composite  information 
instead  of  the  more  frequent  submission 
of  information  reflecting  individual 
compliance  examinations.* 

n.  Summary  of  Comments 

In  response  to  the  Proposal  Release, 
the  Commission  received  comment 
letters  from  the  NASD  ♦  and  the  MSRB.* 
The  NASD  expressed  "its  strong  support 
for  the  proposed  rule  change"  and  stated 
that  "such  amendments  will  provide  the 
Association  a  more  efficient  method  of 
making  information  available  to  the 
MSRB  regarding  [the  NASD's] 
compliance  examinations  on  municipal 
securities  brokers  and  dealers." 
Similarly,  the  MSRB  expressed  its 
support  for  adoption  of  the  proposed 


•  See  Securities  Exchange  Act  Release  No.  16282 
(October  16, 1979),  44  FR  61944.  The  rule  was 
proposed  for  comment  in  Securities  Exchange  Act 
Release  No.  15685  (May  3a  1979),  44  FR  32616. 

•  See  Securities  Exchange  Act  Release  No.  22083 
(May  28, 1985)  ("Proposal  Release"),  50  FR  23443. 
Due  to  an  oversight,  part  of  the  text  of  the  proposed 
amendments  was  missing  from  the  release  and  did 
not  appear  in  the  Federal  Register.  Accordingly,  on 
June  27, 1965.  the  Commission  republished  the  full 
text  of  the  amendments.  See  Securities  Exchange 
Act  Release  No.  22083A  (June  27, 1985).  50  FR  28108. 

•  See  Letter  from  John  E.  Pinto,  Jr.,  Senior  Vice 
President.  Compliance.  NASD,  to  John  Wheeler, 
Secretary,  Commission  (|uly  12, 1985). 

» See  Letter  from  Diane  G.  Klinke,  Deputy  General 
Counsel,  MSRB,  to  John  Wheeler,  Secretary. 
Commission  (July  12. 1985). 
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amendments.  The  MSRB  believed  that 
"the  amendments  will  be  less 
burdensome  for  the  enforcement 
agencies  to  comply  with.  At  the  same 
time,  the  information  provided  the 
Commission  and  the  Board  on  the 
revised  form  will  be  much  more  useful  in 
evaluating  the  effectiveness  of  Board 
rules  than  is  the  information  ouxently 
received." 

The  MSRB  suggested  two  revisions  to 
the  proposed  amendments.  First  the 
MSRB  suggested  that  paragraph  (b)  of 
the  rule  clarify  that  the  Commission,  and 
not  the  examining  authorities,  is 
required  to  submit  a  copy  of  the 
reporting  form  to  the  MSRB.  Second,  the 
MSRB  requested  modification  of 
subparagraph  (4)  of  paragraph  (b)  to 
include  the  rejjorting  of  non-public 
information  of  actions  taken  by 
examining  authorities  in  response  to 
violations  of  MSRB  rules  by  municipal 
secxuities  dealers.* 

ni.  Discussion 

After  considering  the  comments,  the 
Commission  has  determined  to  approve 
the  amendments.  The  Commission 
believes  that  the  amendments  will  ease 
the  reporting  burden  of  the  examining 
authorities  while  providing  the  MSRB 
with  an  opportunity  to  receive 
information  in  the  form  that  can 
highlight  areas  where  additional 
rulemaking  may  be  needed. 
Accordingly,  the  Commission  has 
determined  to  approve  the  amendments 
to  Rule  15Bc7-l  in  revised  form,  which 
incorporate  the  suggestions  made  by  the 
MSRB. 

The  amendments  allow  the  examining 
authorities  to  submit  in  place  of  full 
examination  reports,  two  copies  of  the 
cumulative  report  to  the  Commission, 
one  for  the  Commission's  use  and  the 
other  to  be  furnished  to  the  MSRB.  Both 
copies  may  not  identify  the  firms  that 
are  the  subject  of  the  reports;  the 
Commission,  however,  may  request  such 
identities  as  well  as  the  full  examination 
reports  for  its  own  use. 

IV.  Effects  on  Competition 

Section  23(a)(2)  *  of  the  Act  requires 
the  Commission,  in  adopting  rules  under 
the  Act  to  consider  the  anticompetitive 
effects  of  such  rules,  if  any,  and  to 
balance  any  anticompetitive  impact 
against  the  regulatory  benefits  gained  in 
terms  of  furthering  the  purposes  of  the 
Act.  The  Commission  believes  that  the 


*  The  MSRB  indicated  that  this  information  should 
disclose  instances  where  the  staff  of  an  examining 
authority  had  referred  violatioDs  to  its  Board  or  a 
District  Business  Conduct  Committee  (in  the  case  of 
the  NASD). 

'  15  U.S.C.  78w(a)(2). 
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amendments  iviil  have  no  effect  on 
competition.  In  this  regard,  the 
amendments  provide  all  examining 
authorities  with  an  alternative  method 
of  supplying  information  for  which  they 
currently  are  required  to  provide  the 
Commission. 

V.  Regulatory  Flexibility  Act 
riOHsiiieraliuii 

Section  603(a)  *  of  the  Administrative 
Procedure  Act.*  as  amended  by  the 
Regulatory  Flexibility  Act  ("RFA").'» 
generally  requires  the  Conunission  to 
undertake  a  regulatory  flexibility 
analysis  of  the  impact  of  a  rule  or 
amendment  on  "small  entities,"  unless 
exempted  under  Section  605(b)  on  the 
basis  that  the  rule  or  rule  amendments 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  TTie 
amendments'  primary  effect  will  be  to 
provide  the  MSRB  and  the  examining 
authorities  a  more  efficient  method  of 
making  available  to  the  MSRB 
information  regarding  compliance 
examinations  of  municipal  securities 
brokers  and  dealers.  Because  the  MSRB 
and  the  examining  authorities  are  not 
small  entities  for  purposes  of  the  RFA. 
the  Chairman  of  the  Commission  has 
certified  that  the  amendments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

list  of  Subiecto  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

VL  Statutory  Basis  and  Text  of  the 
Amendments 

Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Sec.  23. 48  Stat.  901.  as 
amended.  15  U.S.C.  78w.  Section  240.15Bc7-l 
issued  under  Sees.  15B,  17.  and  23(a).  15 
U.S.C.  780-4,  78q.  and  78w(a). 

2.  Section  240.15Bc7-l  is  revised  as 
follows: 

§240.15Bc7-1    AvaNabMHy  of  euminatfcNi 


(a)  Upon  written  request,  copies  of 
any  report  of  an  examination  of  a 
municipal  securities  dealer  made  by  the 
Commission  or  furnished  to  it  by  an 
appropriate  regidatory  agency  pursuant 


•SU5.C  603(a). 
•SU.&CS51«(se9. 

•»  Pub.  L  No.  96-354. 94  Slat.  1164.  (Sepleaitier  19. 
1960). 


to  section  17(c)(3)  of  the  Act  or  by  a 
registered  securities  association 
pursuant  to  section  lSB(c)(7)(B)  of  the 
Act  shall  be  made  available  to  the 
Municipal  Securities  Rulemaking  Board 
(the  "Board")  by  the  Conunission 
subject  to  the  following  limitations: 

(1)  The  Board  shall  establish  by  rule 
and  shall  maintain  adequate  procedures 
for  ensuring  the  confidentiality  of  any 
information  made  available  to  it  by  the 
Commission  pursuant  to  section 
15B(c)(7)(B)  of  the  Act. 

(2)  Information  made  available  to  the 
Board  shall  not  identify  any  municipal 
securities  broker,  municipal  securities 
dealer,  or  associated  person  that  is  the 
subject  of  a  non-public  examination 
report. 

(b)  If  information  to  be  made 
available  to  the  Board  is  furnished  to  the 
Commission  on  a  separate  form 
prepared  by  an  appropriate  regulatory 
agency  other  than  the  Conunission  or  by 
a  registered  securities  association,  that 
form,  rather  than  a  copy  of  any  report  of 
an  examination,  will  be  made  available 
to  the  Board,  provided  that  the 
conditions  set  forth  in  this  paragraph  are 
satisBed.  Within  sixty  days  of  every  six 
month  period  ending  May  31  and 
November  30.  each  appropriate 
regulatory  agency  or  registered 
securities  association  making  available 
information  on  a  separate  form  shall 
furnish  to  the  Commission  two  copies  of 
a  form  containing  the  information  set 
forth  in  paragraphs  (b)(1)  through  (bH8) 
of  this  section.  The  Commission  shall 
make  one  copy  of  the  form  promptly 
available  to  the  Board.  Copies  of  any 
forms  furnished  pursuant  to  this 
paragraph  shall  not  identify  any 
municipal  securities  broker,  municipal 
securities  dealer,  or  associated  person 
that  is  the  subject  of  an  examination 
from  which  information  was  derived  for 
the  form;  however,  the  Commission  may 
obtain  for  its  own  use,  upon  request,  the 
identity  of  any  such  examinee  or  the  full 
examination  reports.  Furnished  forms 
shall  include  the  following  information: 

(1)  The  report  period. 

(2)(i)  With  respect  to  a  registered 
securities  association,  the  number  of 
examinations  that  formed  the  basis  of 
the  report  and,  of  these  examinations, 
the  number  that  were  routine,  special, 
and  financial/operational,  (ii)  With 
respect  to  an  appropriate  regulatory 
agency  that  is  a  bank  agency,  the 
number  of  examinations  that  formed  the 
basis  of  the  report  and,  of  these 
examinations,  the  number  that  were 
routine,  special,  and  financial/ 
operational.  The  number  of 
examinations  that  formed  the  basis  of 
the  report  of  bank  dealers  and  the 
number  of  examinations  of  separately 


identifiable  departments  or  divisions  of 
banks  effecting  municipal  securities 
transactions. 

(3)  Indications  of  the  violations  of 
each  Board  rule  found  in  examinations 
that  formed  the  basis  for  the  report. 

(4)  Copies  of  public  notices  issued 
during  the  report  period  of  any  formal 
actions  and  non-public  information 
regarding  any  actions  taken  on 
violations  of  Board  rules. 

(5)  Any  comments  concerning  any 
questionable  practices  relating  to 
municipal  securities  activities,  whether 
or  not  covered  by  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder,  including  the  rules  of  the 
Board. 

(6)  Descriptions  of  any  significant  or 
recurring  customer  complaints  relating 
to  municipal  securities  activities 
received  by  the  appropriate  regulatory 
agency  or  registered  securities 
association  during  the  report  period  or 
by  miuiicipal  securities  dealers  during 
the  12  month  period  preceding  the 
examination. 

(7)  Description  of  any  novel  issues  or 
interpretations  arising  under  the  Board's 
rules. 

(8)  Description  of  any  changes  to 
existing  Board  rules  or  additional  rules 
that  would  improve  the  regulatory 
scheme  for  municipal  securities 
professionals  or  assist  in  the 
enforcement  of  the  Board's  rules. 

(c)  Copies  of  any  report  of  an 
examination  of  a  municipal  securities 
broker  or  municipal  securities  dealer 
made  by  the  Commission  or  furnished  to 
it  pursuant  to  section  lSB(c)(7)(B)  or 
section  17(c)(3)  of  the  Act.  or  separate 
forms  made  available  to  the 
Commission  pursuant  to  paragraph  (b) 
of  this  section,  will  be  maintained  in  a 
non-public  file. 

Dated:  November  7, 1985. 

By  the  Commission. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-28001  Filed  11-25-85:  8:45  am] 

BILUNO  CODE  M10-01-« 


17  CFR  Part  275 

(Rel.  No.  lA  996;  ni«  No.  S7-11-85] 

Exemption  To  Allow  Registered 
Investment  Advisers  to  Charge  Fees 
Based  Upon  a  Share  of  Capital  Gains 
Upon  or  Capltai  Appreciation  of  a 
Client's  Account 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Adoption  of  Rule. 
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SUMMANv:  The  Coraraission  is  adopting 
a  rule  under  the  Investment  Advisers 
Act  of  IMO  to  pennit  registered 
investment  advisers  to  charge  certain 
clients  performance  or  incentive  fees. 
Under  the  Advisers  Act  registered 
investment  advisers  may  not  enter  into 
performance  fee  contracts  except  under 
the  limited  circumstances  set  forth  in  the 
Act  or  under  a  Commission  exemptive 
order  or  rule.  The  rule  as  adopted,  which 
reflects  certain  changes  made  as  a  result 
of  comments  on  the  proposed  rule,  will 
provide  registered  investment  advisers 
and  their  dieots  significantly  more 
flexibility  in  negotiating  their 
compensation  arrangements. 
EFFECTIVE  DATE:  November  26, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Forrest  R.  Foss.  Special  Counsel  (202- 
272-2105).  or  John  Banks-Brooks. 
Attorney  Adviser  (202-272-7313), 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  D.C. 
20549.  After  the  effective  date,  questions 
should  be  directed  to:  Office  of  the  Chief 
Counsel  (202-272-7308).  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington.  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  is  today  adopting  Rule 
205-3  under  the  Investment  Advisers 
Act  of  1940  ("the  Advisers  Act").  The 
rule,  which  was  proposed  for  public 
comment  on  March  15, 1985,*  permits  a 
registered  investment  adviser  to  be 
compensated  on  the  basis  of  a  share  of 
the  capital  gains  on  or  capital 
appreciation  of  client  assets. 
Compensation  of  this  type,  generally 
referred  to  as  a  "performance"  or 
"incentive"  fee.  is  prohibited  by  Section 
205  of  the  Advisers  Act  with  certain 
limited  exceptions.  Under  the  general 
exemptive  authority  of  Section  206A  of 
the  Act.  however,  the  Commission  has 
issued  a  number  of  orders  permitting 
registered  investment  advisers  to  charge 
performance  fees.  The  Commission  has 
now  determined  to  adopt  a  general 
exemptive  rule  which  will  permit 
investment  advisers  subject  to 
registration  under  the  Act  to  receive 
performance  fees  under  certain  limited 
circumstances. 

Under  the  rule  as  adopted,  a 
registered  investment  adviser  may  enter 
into  an  advisory  contract  calling  for  a 
performance  fee  if:  (a)  The  client  (i)  has 
at  least  $500,000  under  the  management 
of  the  advisen  or  (ii)  the  adviser 
reasonably  believes  the  client  has  a  net 


worth  of  at  least  $1,000000;  (b)  the 
adviser's  compensation  is  based  on  a 
formula  which  indudes  realized  capital 
losses  and,  under  certain  circumstances, 
unrealized  capital  depreciation;  (c)  the 
compensation  paidjo  the  adviser  under 
the  rule  is  based  on  performance  over  a 
period  of  not  less  than  one  year  (d)  the 
adviser  discloses  certain  information  to 
the  clioit;  and  (e)  the  adviser 
reasonably  believes  that  the  contract 
represents  an  arm's-length  arrangement 
between  the  parties  and  that  the  client 
alone  or  together  with  the  client's 
independent  agent,  understands  the 
performance  fee  contract  and  its  risks. 

Where  the  client  entering  into  a 
performance  fee  contract  is  a  registered 
investment  company,  business 
development  company  or  a  certain  type 
of  pooled  investment  vehicle,  defined  in 
the  rule  as  a  "private  investment 
company,"  the  eligibility  requirements  of 
the  rule  are  modified.  These  entities 
may  enter  into  contracts  under  the  rule 
only  if  each  of  their  equity  owners 
individually  satisfies  ttie  rule's  eligibility 
conditions.  Finally,  the  rule  provides  a 
limited  degree  of  transitional  relief  for 
certain  performance  fee  contracts  in 
existence  prior  to  November  14. 1985. 

I.  Background 

A.  General 

Section  205(1)  of  the  Advisers  Act 
prohibits  an  investment  adviser  subject 
to  registration  from  entering  into, 
extending,  renewing  or  performing  any 
investment  advisory  contract  which 
provides  for  compensation  to  the 
investment  adviser  on  the  basis  of  a 
share  of  capital  gains  upon  or  capital 
appreciation  of  the  funds  or  any  portion 
of  the  funds  of  a  client.  The  prohibition 
against  performance-based 
compensation  does  not  apply  to:  (i) 
Advisory  contracts  which  provide  for 
compensation  based  on  the  total  value 
of  the  client's  account  averaged  over  a 
definite  period,  or  as  of  definite  dates,  or 
taken  as  of  a  definite  date;  (ii)  contracts 
with  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940  ("Investment  Company  Act") 
provided  that  an  appropriate  folcrum  fee 
is  used;*  (iii)  contracts  relating  to  the 
investment  of  assets  in  excess  of 
$1,000,000  with  persons  other  than 
trusts,  collective  trust  funds,  or  separate 
accounts  referred  to  in  section  3(c)(ll) 
of  the  Investment  Company  Act  [15 
U.S.C.  80a-3(c)(ll)]  provided  that  an 


appropriate  folcum  fee  is  used;  and  (iv) 
advisory  contracts  involving  business 
development  companies  provided  the 
conditions  set  forth  in  section  20S(C)  of 
the  Advisers  Act  (15  U.S.C.  aob-5{C)l 
are  met. 

Congress  enacted  the  prohibition  of 
Section  205(1)  against  performance  fees 
in  1940  to  protect  clients  of  investment 
advisers  from  fee  arrangements  which  in 
Congress'  view  could  encourage 
advisers  to  engage  in  speculative  trading 
practices  while  managing  client  funds  m 
order  to  realize  or  increase  an  advisory 
fee.'  In  1970.  Con^^ss  enacted  Section 
206A  of  the  Advisers  Act  which 
authorizes  the  Commission  to  exempt 
any  person  or  transaction  from  any 
provision  of  the  Act  provided  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairiy  intended  by  the  Advisers 
Act.  At  the  time  it  enacted  section  206A. 
Congress  specifically  indicated  that 
Commission  action  would  be 
appropriate  in  certain  cases  "to  exempt 
persons  .  .  .  from  the  bar  on 
performance  [compensation]."* 
Beginning  in  1975,  the  Commission' 
began  granting  exemptive  orders  from 
the  section  205(1)  prohibition.* 

B.  The  1963  Proposal 

Prompted  by  criticism  from  the 
investment  advisory  industry  that  the 
general  ban  on  performance  fees  was 
unnecessary  for  certain  clients,  the 
Commission  undertook  a  review  of  the 
propriety  of  providing  more  general 
relief  from  the  prohibition  than  was 
possible  through  the  individual 
exemptive  order  process.  This  review 
resulted  in  a  June,  1983  proposed  rule.^ 


'  InvMtment  Advisers  Act  Release  No.  961  (SO  FR 
11718). 


*  A  fulcrum  fee  is  one  in  which  the  adviser's  fee  is 
averaged  over  a  specified  period  and  increases  and 
decreases  proportionately  with  the  investment 
performance  of  the  account  in  relation  to  the 
investment  record  of  an  appropriate  index  of 
securities  prices. 


■  HJt  Rep.  Na  263a  TKh  Cong.  3d  Sess.  29  (1940). 
Performance  fees  were  characterised  as,  "heads  I 
wia  tails  you  lose."  arrangements  in  which  the 
adviser  had  everything  to  gain  if  successful  and 
little,  if  anything  to  lose,  if  not.  S.  Rep.  No.  1775.  76th 
Cong..  3d  Sess.  22  (1940).  See  also.  Report  of  the 
Securities  and  Exchange  Commission  od  Investaent 
Counsel  Investment  Management.  Investment 
Supenisocy  and  Investment  Advisory  Servioea.  Hit 
Doc  No.  477. 76th  Cong,  3d  Sess.  30  (1939). 

*  S.  Rep.  No.  91-184.  Sls<  Cong,  lat  Seas.  46 
(1969):  HJt  Rep.  tte.  91-1382. 91st  Ceog.  ad  Sea*.  42 
(1970). 

*  See  Investment  Advisers  Act  Release  Nos.  458 
and  461:  May  7. 1975,  and  June  5. 1975.  respectively. 

*Tbe  Commission  initially  proposed  an 
exemptive  rule  under  Section  205  in  1S79 
(Investment  Advisers  Act  Na  6tO.  )une  19. 1979). 
The  rule,  however,  was  limited  to  investment 
advisers  to  business  development  companies.  Prior 
to  final  action  by  the  Commission.  Congress 
enacted  section  2DS(C)  which,  as  noted,  permits 
investment  advisers  to  business  development 
companies  to  receive  performance  compensation 
limited  to  not  more  than  20%  of  net  realized  capital 
gains  of  the  business  development  company,  llie 
proposed  exemptive  rale  was  withdrawn  in 
Investment  Advisers  Act  Release  No.  7S0  (Febroary 
20. 1981) 
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Subject  to  certain  conditions,  the  1983 
proposal  would  have  provided  general 
exemptive  relief  for  registered  advisers 
to  enter  into  contracts  with  persons 
who,  because  of  their  wealth  and 
financial  knowledge  and  experience, 
were  considered  to  be  less  dependent  on 
the  protections  which  the  performance 
feeprohibition  is  intended  to  provide.^ 
The  1983  proposal  generated  a  varied 
response  from  members  of  the  public, 
and,  in  May,  1984,  it  was  withdrawn.* 
After  withdrawal  of  the  proposal, 
however,  the  Commission  continued  to 
grant  individual  orders  permitting 
registered  investment  advisers  to  charge 
certain  clients  performance  fees.  Since 
1975,  the  Commission  has  granted  a 
total  of  22  orders,  with  13  granted  since 
the  1983  proposal 

C  The  1965  Proposal 

The  conditions  of  the  1985  proposal 
were  based  on  the  specific  provisions  of 
Section  205  of  the  Act,  a  review  of  the 
legislative  history  of  that  section. 
Congressional  intent  with  regard  to  the 
limitations  on  performance  fees  and 
individual  exemptive  orders  granting 
relief  from  the  prohibition  of  Section 
205(1).*  In  response  to  the  1985  proposed 
rule,  the  Commission  received  49 
comment  letters.  Forty-three 
conunentators  either  supported  die  rule 
as  proposed  or  with  certain 
modifications.  Six  opposed  adoption  of 
a  general  performance  fee  exemption.'* 


'InvwtMcnt  Adviien  Act  Relmae  Na  865:  (48  FR 
27771.  |ime  17, 1983).  The  1963  proposal  set  forth  • 
two-part  teat  to  determine  client  eligibility  to  enter 
into  a  perioraMnca  fee  contract.  The  firat  part 
requirad  that  the  adviaer  make  a  finding  that  the 
client  or  hia  repreaentative  was  sufficiently 
knowledgeabk  about  and  experienced  in  financial 
and  buaineaa  matter*  to  underttand  the  merit*  and 
riaks  of  the  perfonnance  fe«  coDtract  The  aecond 
part  lequired  the  petformanoe  fee  contract  to  relate 
to  a  minimum  of  SlSOOOO  in  aaaet*.  The  propoaaJ 
alao  «et  forth  certain  infonnation  to  be  diacloaed  by 
the  adviaer  to  the  client 

'Investment  Adviaer*  Ad  Releaie  No.  911.  May 
2. 1984:  (48  PR  19624.  May  8. 1984). 

'For  a  fuO  diacoMion  of  the  rationale  underlying 
the  198S  propoaal.  lee  lA  Releaae  No.  961.  March  15. 
1906  (SO  FR  11718).  For  a  cimilar  dlw:u*aioii.  tee  the 
1963  propoaing  releaae  (lA  Releaae  Na  865)  whidi 
alao  refer*  to  the  experience  of  other  regulatory 
authoritiea  in  areaa  where  performance  feea  are 
allowed 

"Opponent*  of  the  rule  argued  that  performance 
fee*  would  lead  to  conflict*  of  intereet  between 
adviaer*  and  client*  and  to  unneoeaaary  (peculation 
by  adviaer*.  They  alao  disagreed  that  any 
wideapread  demand  by  clients  for  performance  fee* 
exists.  Some  commentator*  opposing  the  rule 
acknowledged  that  incentive  fees  might  be 
appropriate  in  certain  areas  where  they  have  been 
cuatomary  (i.e.,  venture  capital  and  real  estate),  but 
argued  theae  fees  would  not  be  appropriate  for 
managing  a  traditional  securities  portfolio. 
Opponents  alao  argued  that  performance 
compensation  would  not  lead  advisers  to  work  or 
give  better  advice  inasmuch  a*  adviien  preeumably 
perform  to  the  beat  of  their  ability  now  under  • 
traditional  fee  arrangemenla. 


After  considering  the  comment  letters 
and  its  reasons  for  proposing  the  rule, 
the  Commission  has  decided  to  adopt 
the  rule  with  certain  changes.  The 
Commission  believes  that  permitting  the 
use  of  performance  fees  in  the  limited 
circumstances  allowed  by  the  rule  is  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  Advisers 
Act.  The  Commission's  decision  to 
provide  generic  relief  for  performance 
fees  imder  certain  limited  circumstances 
is  based  on  its  experience  in  granting 
individual  exemptive  orders,  its  review 
of  the  legislative  history  of  section  205(1) 
and  section  206(A),  and  the  experience 
of  other  regulatory  authorities  in  areas 
where  performance  fees  are  allowed. 
The  Commission  has  concluded  that  it  is 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act  to 
permit  clients  who  are  financially 
experienced  and  able  to  bear  the  risks 
associated  with  performance  fees  to 
have  the  opportiuiity  to  negotiate 
compensation  arrangements  which  they 
and  their  advisers  consider  appropriate. 
The  Commission  believes  that  the 
conditions  of  the  rule  provide 
alternative  safeguards  to  the  statutory 
prohibition.  The  rule  should  result  in 
more  competition  among  advisers  and 
more  flexibility  for  investors  without 
sacrificing  investor  protections.  As 
noted,  however,  the  Commission  is 
modifying  the  proposed  rule  in  certain 
respects.  These  changes  and  the  specific 
provisions  of  the  final  rule  are  discussed 
in  detail  below. 

D.  General  Ptovisioas  of  the  Rule 

A.  Exemption 

Paragraph  (a)  of  the  rule  as  adopted  is 
identical  to  paragraph  (a)  of  the 
proposed  rule.  It  provides  relief  from  the 
general  prohibition  of  section  205(1)  of 
the  Advisers  Act  to  permit  a  registered 
investment  adviser  to  enter  into  and 
perform  an  advisory  contract  which 
provides  for  a  performance  fee  provided 
all  of  the  conditions  of  the  rule  are  met. 

B.  Eligible  Clienta 

Paragraph  (b)  sets  forth  alternative 
objective  tests  for  measuring  client 
eligibility  to  enter  into  a  performance 
fee  contract  imder  the  rule. 
Commentators  expressed  widespread 
support  for  the  proposed  tests  as 
appropriate  means  of  determining  client 
capacity  to  understand  and  bear  the 
risks  associated  with  performance  fee 
contracts.  Several  commentators, 
however,  urged  the  Commission  to 
revise  the  eligibility  standards  of  the 
paragraph  or  clarify  their  applicability. 


A  number  of  commentators,  referring 
to  Regulation  D  imder  the  Securities  Act 
of  1933,  urged  the  Commission  to  extend 
client  eligibility  to  any  natural  person 
who  had  an  individual  income  in  excess 
of  $200,(XX)  in  each  of  the  two  most 
recent  years  and  who  reasonably 
expects  an  income  in  excess  of  $200,(XX) 
in  the  current  year." Two  commentators 
argued  that  clients  be  required  to  have 
both  $1,000,000  in  net  worth  and  at  least 
$500,000  imder  the  adviser's 
management. 

Several  commentators  addressed  the 
proposal's  condition  that,  in  measuring 
net  worth,  the  net  worth  of  a  natural 
person  may  include  assets  held  jointly 
with  the  person's  spouse.  One 
commentator  argued  that  the  emphasis 
on  joint  ownership  is  unduly  res^ctive 
and  that  it  should  be  permissible  for 
assets  owned  individually  by  a  single 
spouse,  that  is,  not  in  any  joint  capacity, 
to  be  counted  toward  the  other  spouse's 
net  worth  for  purposes  of  the  rule.  Other 
commentators  advocated  expanding  the 
net  worth  standard  to  permit  the 
aggregation  of  assets  of  all  family 
members,  whether  or  not  a  spousal 
relationship  exists,  or  to  permit  the 
aggregation  of  assets  of  employee 
benefit  plans  with  a  common  sponsor. 

The  rule,  as  adopted,  does  not 
incorporate  these  suggestions.  In  the 
Commission's  view,  the  proposed 
alternative  eligibility  tests— $500,000 
under  the  adviser's  management  or  $1 
million  net  worth  (including  assets  held 
jointly  with  the  client's  spouse) — will 
provide  sufficient  flexibility  to  advisers 
and  clients  while  adequately  protecting 
investors  within  the  policies  and 
purposes  of  the  Advisers  Act. 

In  response  to  concern  over  how  an 
adviser  could  verify  the  net  worth  of  a 
client  so  as  to  be  certain  that  the  client 
was  eligible  to  enter  into  a  performance 
fee  contract  under  the  rule,  the  rule  as 
adopted  provides  that  an  eligible  client 
includes  any  person  who  the  adviser, 
immediately  prior  to  entering  into  the 
contract,  reasonably  believes  satisfies 
the  net  worth  test.  The  Commission 
emphasizes  however,  that  an  adviser 
would  be  required  to  make  whatever 
inquiry  is  necessdry  to  satisfy  this  test. 

C.  Contractual  Provisions 

1.  Compensation  Formula.  Paragraphs 
(c)  (1)  and  (2)  of  ^he  rule  as  adopted  are 
identical  to  the  proposal.  These  two 
paragraphs  set  forth  different  methods 
of  calcinating  the  compensation  paid  to 


"  Regulation  D  under  the  Securities  Act  of  1«33 
uses  this  SZOaoOO  income  test  in  defining  one  of  the 
categories  of  persons  coiuidered  to  be  accredited 
investors.  See  17  CFR  23aS01(aK7). 
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an  adviser  for  a  given  period  depending 
on  the  natore  of  the  securities  being 
managed.  With  respect  to  securities  for 
which  market  quotations  are  readily 
available,  the  compensation  formula 
must  include  the  realized  capital  losses 
and  unrealized  capital  depreciation  of 
the  securities  over  the  period.  For 
securities  for  which  market  quotations 
are  not  readily  available,  the  formula 
must  include  the  realized  capital  losses 
of  the  securities  over  the  period  and,  if 
the  unrealized  capital  appreciation  of 
the  securities  over  the  period  is 
included,  the  unrealized  capital 
depreciation  of  the  securities  over  the 
period  must  be  included. 

In  response  to  several  comments,  the 
Commission  wishes  to  emphasize  that 
the  factors  referred  to  in  paragraphs  (c) 
(1)  and  (2).  namely  realized  capital  gaina 
and  losses  and  unrealized  capita/ 
appreciation  and  depreciation,  are  only 
the  minimurti  elements  which  any 
compensation  formula  under  the  rule 
must  contain.  Other  factors  also  may  be 
included,  as  appropriate.  For  example, 
paragraphs  (c)  (1)  and  (2)  do  not  prohibit 
a  compensation  formula  which  includes 
income  derived  from  interest  and 
dividends  in  the  determination  of  an 
advisory  fee  under  the  rule." 

In  a  related  manner,  in  the  proposing 
release,  the  Commission  requested 
comment  on  whether  a  twenty  percent 
(or  some  other  percentage)  limitation  on 
the  amount  of  performance  fees  would 
be  appropriate.  Commentators 
overwhelmingly  were  opposed  to  the 
imposition  of  a  maximum  percentage 
limitation  on  the  amount  of  a 
performance  fee  under  the  rule.  Because 
the  Commission  believes  that  the 
appropriate  level  of  a  performance  fee  is 
a  matter  best  decided  by  the  parties  to 
the  contract,  and  because  of  the  various 
protections  of  the  rule  designed  to 
prevent  overreaching  by  the  adviser,  it 
has  decided  not  to  incorporate  a 
mandatory  percentage  limitation  on  fees 
into  the  rule. 

2.  Cumulative  Losses.  Paragraph  (c)(3) 
of  the  proposed  rule  required  that  any 
compensation  paid  to  the  adviser  for  a 
given  period  under  the  rule  be  based  on 
the  lesser  of  (i)  the  gains  in  the  client's 
account  for  that  period:  or  (ii)  the 
cumulative  gains  less  the  cumulative 
losses,  in  the  client's  account  for  that 
period  and  all  prior  periods.  The 
conditions  of  paragraph  (c)(3)  were 
modelled  largely  on  prior  section  205 


exemptive  orders  to  require  diat 
performance  fees  be  based  on  an 
adviser's  over-all  performance  over  the 
term  of  a  contract. " 

A  sizeable  majority  of  persons 
commenting  on  paragraph  (cK3) 
characterized  its  cumulative  loss 
provisions  as  unnecessary  or 
unworkable  and  urged  that  the 
paragraph  be  modifled  or  eliminated. 
Many  argued  that  a  cumulative  loss 
requirement  is  inappropriate  in  li^t  of 
the  other  conditions  of  the  rule, 
especially  the  eligibility  standards 
which  are  designed  to  limit  performance 
fee  contracts  to  persons  capable  of 
bearing  and  understanding  their  risks. 
Several  claimed  that  it  would  increase 
the  likelihood  that  an  adviser  would 
take  undue  risks  in  managing  an 
account,  particularly  if  an  adviser  were 
in  a  net  loss  position  because  the  chance 
of  obtaining  a  gain  would  be  the  only 
way  of  earning  a  fee.  Others  pointed  to 
possible  problems  in  the  meciiaoical 
operation  of  the  provision.  A  suggested 
alternative  proposed  by  two 
commentators  was  the  use  of  a 
minimum  one  year  masurement  period 
in  any  performance  fee  contract. 

Upon  consideration  of  these 
comments,  the  Commission  has  decided 
to  revise  paragraph  (c)(3).  As  adopted, 
paragraph  (c)(3)  requires  that  any 
compensation  paid  to  the  adviser  under 
the  rule  be  based  on  the  gains  less  the 
losses  (computed  in  accordance  with 
paragraphs  (c)(1)  and  (2))  in  the  client's 
account  for  a  period  of  not  less  than  one 
year.** Contracts  which  measure 
performance  for  a  period  of  less  than 
one  year  would  not  be  exempt  imder  the 
rule.  Performance  fee  contracts  which 
terminate  prior  to  the  expiration  of  a  one 
year  period  could  provide  for 
compensation  to  the  adviser  only  if  the 
compensation  were  not  based  on  the 
capital  gains  or  appreciation  in  the 
client's  accoimt.  '* 


''The  tradibonat  position  of  the  stafTbas  been 
that  the  Section  20S(I]  prohibition  against 
performance  fees  does  not  prohibit  a  fee  based  on 
income  derived  from  dividends  and  interest. 
Investment  Advisers  Act  Release  No.  721  at  note  5 
(May  16. 1980). 


"See.  for  example.  Shaw  Management  Co.,  Inc. 
(Investment  Advisers  Act  Release  Nos.  87S  and  878. 
July  29. 1983  and  August  24. 1983.  respectively);  sad 
Meier  &  Siebel.  Inc.  (Investment  Advisers  Act 
Release  Nos.  829  and  830,  October  za  1982  and 
November  16. 1982.  respectively). 

"Advisers  could  use  any  method  for  receiring 
payment  of  the  performance  fee  provided  it  is 
consistently  applied  and  fully  disclosed  to  the 
client.  For  example,  the  fee  could  l>e  paid  annually 
after  each  year's  performance,  or  the  fee  could  be 
paid  on  s  rolling  basis  beginning  at  the  end  of  a 
year's  performance.  However,  regardless  of  th« 
method  chosen,  no  part  of  the  performance  fee  may 
be  paid  for  any  period  of  less  than  one  year. 

"Rule  205-3  does  not  prohibit  an  adviser  from 
charging  a  non-performance  related  fee,  for  example 
a  fee  based  on  the  percentage  of  assets  under 
management,  in  addition  to  the  performance  fee. 
However,  the  anti-fraud  provisions  of  Section  206  of 
the  Advisers  Act  may  be  violated  where  the  total 
advisory  fee  charged  is  higher  than  the  total  fee 


In  the  Commission's  view,  a  one  year 
period  is  sufficiently  long  generally  to 
achieve  the  purpose  of  the  proposed 
cumulative  loss  provision — precluding 
an  adviser  from  basing  an  incentive  fee 
on  short  term  fluctuations  in  securities 
prices.  At  the  same  time,  the  flexibility 
afforded  by  the  one  year  provision  is 
more  appropriate  in  the  context  of  a 
general  exemptive  rule.  Finally,  use  of  at 
least  a  one  year  period  fcH*  measuring 
performance  is  common  among  advisers 
relying  on  the  statutory  exemption  for 
fulcrum  fees.  Thus,  the  Commission 
anticipates  that  the  problems 
commentators  perceived  with  the 
proposal's  use  of  an  open-ended 
cumulative  loss  period  will  be  avoided.** 

D.  Disclomire 

The  disclosure  provisions  of  the  rule 
as  adopted  are  substantially  identical  to 
those  of  the  proposal.  Paragraph  (d](3) 
of  the  rule  regarding  disclosure  of 
periods  used  to  measure  performance 
has  been  amended  to  reflect  the  changes 
made  in  the  cumulative  loss  provision  of 
the  proposal.  The  amended  paragraph 
now  requires  disclosure  of  the  periods 
used  throughout  the  contract  as  weO  as 
the  practical  effect  of  these  periods  on 
the  amount  of  the  performance  fee  paid 
to  the  adviser  and  the  intervals  at  which 
the  fee  is  paid. 

Several  commentators  described 
various  factual  situations  with  which 
advisers  might  be  faced  and  suggested 
that  the  Commission  specify  in  the  rule 
the  information  which  must  be  disclosed 
with  respect  to  them.  The  Commission 
has  decided  not  to  adopt  this  approach. 
As  stated  in  the  proposing  release,  the 
disclosure  requirements  specifically 
referred  to  in  paragraph  (d)  of  the  rule 
constitute  minimum  obligations  of  die 
adviser.  They  have  been  Included 
because  of  the  broad  exemptive  nature 
of  the  rule  and  because  the  Commission 
believes  they  reflect  matters  which  may 
often  arise  in  the  context  of  performance 
fee  contracts.  However,  the 
requirements  of  paragraph  (d)  should 
not  be  read  as  narrowing,  in  any 
manner,  the  disclosure  obligations  of 


normally  charged  for  similar  services  without 
disclosure  to  clients  that  similar  services  may  be 
available  elsewhere  at  a  lower  fee.  See  Alan  D. 
Pekelner  (pub.  avail.  Jane  6, 1977). 

"The  use  of  a  minimum  one  year  meaturmient 
period  uitdar  the  rule  does  not  affect  the  staffs 
general  position  on  termination  provisions  of 
advisory  contracts.  In  this  regard,  in  Robert  D. 
Brown  Investment  Counsel,  Inc.  (July  19, 19S«)  the 
staff  took  the  position  that  an  adviser  would  breach 
"its  fiduciary  duty  and  violate  section  206(2)  of  the 
Act  by  entering  into  a  contract  for  the  provision  of 
investment  supervisory  services  which  purported  to 
bar  a  client  from  terminating  the  relationship  except 
annually."  Advisers  relying  on  Rule  205-3  are 
expected  to  comply  with  the  position. 
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investment  advisers  under  the  Act  or 
other  applicable  law.  In  this  regard, 
advisers  are  reminded  of  their  duty 
under  Section  206  of  the  Act  of  "  Hitmost 
good  faith  and  full  and  fair'  disclosure  of 
all  material  facts"  [SEC  v.  Capital  Gains 
Research  Bureau.  375  U.S.  180, 194 
(1963)]  and  of  the  requirements  of  Form 
AOV  regarding  the  disclosure  of 
advisory  fees." 

£  Arm's-length  Transaction 

Paragraph  (e]  of  the  proposed  rule 
required  that  an  investment  adviser 
seeking  to  enter  into  a  performance  fee 
contract  under  the  rule  reasonably 
believe,  immediately  prior  to  entering 
into  the  contract,  that  the  contract 
represents  an  arm's-length  arrangement 
between  the  parties,  and  that  the  client, 
alone  or  together  with  the  client's 
independent  agent,  fully  understand  the 
risks  of  the  proposed  method  of 
compensation.  One  commentator 
recommended  that  the  language  of  the 
proposal  requiring  that  a  client 
"understand  the  risks  of  the  proposed 
method  of  compensation"  be  amended 
to  state  that  the  client  "understand  the 
proposed  method  of  compensation  and 
its  risks."  The  rule  as  adopted  reflects 
this  slight  modification.  In  the 
Commission's  view,  the  new  language 
better  reflects  the  requirement  that  Oie 
client  understand  the  performance  fee 
arrangement  in  its  totality,  not  just  its 
risks. 

Other  commentators  were  uncertain 
as  to  the  correct  application  of  the 
arm's-length  standard.  They  noted  many 
advisers  have  developed  standard 
contracts  and  expressed  concern  that 
the  arm's  length  requirement  may 
suggest  that  the  terms  of  each  fee 
arrangement  between  the  adviser  and 
client  must  be  negotiated.  The 
commentators  were  uncertain  whether 
acceptance  by  a  cUent  of  a  non- 
negotiable  advisory  contract  would 
satisfy  the  arm's-length  requirement.  In 
the  Commission's  view  an  arm's  length 
arrangement  between  the  parties  is  one 
whose  terms  correspond  to  those  which 
independent  parties  of  equal  bargaining 
position  would  arrive  at  after 
negotiation  and  without  overreaching  by 
either  party.  Use  by  an  adviser  of  a 
standard  performance  fee  contract 
would  not  preclude  the  contract  from 
representing  "an  arm's-length 
arrangement  between  the  parties" 
within  the  meaning  of  the  rule.  As  noted 
in  the  proposing  release,  paragraph  (e)  is 
intended  to  supplement  the  disclosure 


"Registered  adviser*  entering  into  performance 
fee  contracti  under  the  rule  would  be  required  to 
promptly  amend  Form  AOV  to  reflect  their  new  fee 
■Trmngenieiita. 


obligations  of  paragraph  (d)  of  the  rule 
in  a  manner  intended  to  ensure  that  the 
adviser  satisfies  his  affirmative  duty  of 
finding  that  the  client  thoroughly 
appreciates  the  nature  of  the 
performance  fee  contract.  In  addition, 
the  Commission  believes  the  paragraph 
(e)  provides  an  important  and  necessary 
safeguard  in  that  the  effect  of  this 
condition  is  to  place  on  the  adviser  the 
burden  of  demonstrating  that  its 
performance  fee  contracts  do  not 
involve  overreaching  and  are  limited  to 
clients  who  can  fend  for  themselves. 

C.  Transition  Rule 

Paragraph  (f)  of  the  rule  as  adopted  is 
new.  It  was  added  as  a  result  of 
comments  suggesting  the  need  to 
address  the  problem  created  if  an 
adviser  not  subject  to  registration,  with 
preexisting  performance  fee 
arrangements  with  clients,  later  registers 
with  the  Commission.  Under  paragraph 
(f).  paragraphs  (b),  (c)  and  (e)  of  the  nile 
wdll  not  apply  to  an  advisory  contract 
between  an  investment  adviser  and  a 
client  provided  the  contract  was  first 
entered  into  prior  to  November  14, 1965 
and  continues  in  force  after  the  effective 
date  of  the  rule.  The  disclosure 
provisions  of  paragraph  (d)  of  the  rule, 
however,  would  apply  with  respect  to 
preexisting  clients  who  were  parties  to 
any  such  contract  In  addition,  the 
provisions  of  paragraph  (e)  would  apply 
to  any  renewal  or  extension  of  such  a 
contract.  The  transitional  relief  provided 
by  paragraph  (f)  would  be  limited  to 
advisory  contracts  with  advisers  who 
were,  at  the  time  the  contracts  were 
entered  into,  not  registered  or  required 
to  be  registered  as  advisers  under  the 
Act  Finally,  all  provisions  of  the  rule 
would  apply  to  persons  who  become  a 
party  to  a  performance  fee  contract  with 
a  registered  investment  adviser  after  the 
effective  date  of  the  rule. 

H.  Definitions 

Paragraph  (g)  contains  definitions  of 
terms  used  in  the  rule.  Paragraph  (g)(4) 
defines  the  term  "client's  independent 
agent"  to  exclude  persons  whose 
independence  could  be  comprised 
because  of  direct  or  indirect  conflicts  of 
interest 

Several  commentators  argued  that  the 
proposal  unnecessarily  excluded  certain 
persons  from  acting  as  the  client's 
independent  agent.  It  was  asserted,  for 
example,  that  the  proposed  definition 
would  effectively  bar  a  bank  or  the 
trustee  of  a  trust  which  held  a  single 
share  of  a  publicly  held  advisory 
company,  6t)m  acting  as  the 
independent  agent  of  any  client  who 
entered  into  a  performance  fee  contract 
with  the  advisory  company.  A  suggested 


approach  was  to  provide  an  exception 
in  the  rule  so  that  in  the  situation 
referred  to  above,  the  bank  or  trustee 
would  not  be  prohibited  from  acting  as 
the  client's  independent  agent  if  the 
bank  or  trust's  interest  in  the  adviser 
was  less  than  a  certain  de  minimis 
amount  The  Commission  believes  that 
the  definition  of  client's  independent 
agent  may  be  modified  in  the  manner 
suggested  by  the  comments  without 
compromising  investor  protections. 
Paragraph  (g)(5)(ii)  of  the  rule  as 
adopted  provides  that  a  person  may  still 
qualify  as  an  independent  agent  where 
his  interest  in  the  investment  adviser 
constitutes  less  than  Vio  of  1%  of  any 
class  of  outstiuiding  securities  of  the 
adviser  and  the  interest  represents  less 
than  5%  of  the  total  assets  of  the  agent 

Another  commentator  pointed  out  that 
the  definition  would  prohibit  a  relative 
of  a  client  from  acting  as  the 
independent  agent  of  the  client  if  the 
relative  were  affiliated  with  the  adviser. 
It  was  argued  that  this  could  be  unfair  in 
situations  where,  for  example,  the 
relative  was  generally  responsible  for 
making  investments  decisions  for  his 
parents  or  children.  The  Commission  is 
not  persuaded  that  it  is  appropriate  to 
eliminate  the  protections  provided  by 
the  "independent  agent"  requirement  for 
relatives  of  person  affiliated  with  tKe 
adviser. 

Finally,  several  commentators  urged 
the  Commission  to  amend  the  definition 
to  allow  the  limited  partner  of  an 
investment  partnership  (or  a 
representative  of  the  limited  partner)  to 
act  as  the  independent  agent  of  the 
partnership.  The  Commission  has 
decided  not  to  incorporate  this 
suggestion  into  the  rule  as  adopted.  In 
the  Commission's  view,  a  limited 
partner  in  a  limited  partnership  may  not 
be  in  a  position  to  provide  the  type  of 
objective  advice  to  other  potential 
limited  partners  that  the  rule  seeks  to 
ensure  from  client  agents. 

/.  Other  Matters 

One  commentator  noted  that  a 
number  of  the  individual  exemptive 
orders  granted  under  Section  205  have 
extended  exemptive  relief  to  the  books 
and  records  requirements  of  Rules  204- 
2(b)  and  (c)  under  the  Advisers  Act'" 


'■  Rule  2(M-Z(b)  sett  forth  speclflc  books  and 
record  requirements  for  registered  investment 
adviser*  with  custody  or  possession  of  client 
securities  or  funds  and  Rule  204-2(c)  sets  forth 
specific  requirements  for  adviser*  rendering 
investment  supervisory  or  management  aervicea  to 
clients. 
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The  relief  has  been  provided  to  the 
extent  the  provisions  of  that  rule  might 
require  an  investment  advisor,  acting  as 
the  general  partner  of  an  investment 
limited  partnership,  to  maintain 
separate  books  and  records  of  the 
underlying  interests  of  each  limited 
partner  in  the  partnership.  Advisers 
obtaining  these  exemptions  have 
typically  represented  that  they  will 
maintain  a  capital  account  for  each 
limited  partner  which  reflects  capital 
contributions,  and  all  income,  gains, 
expenses,  losses,  withdrawals  and 
distributions. 

Upon  review  of  this  matter,  the 
Commission  has  determined  that,  for 
purposes  of  performance  fee  contracts 
entered  into  under  Rule  205-3, 
exemptive  relief  from  the  provisions  of 
Rule8204-2(b)  and  (c)  is  not  necessary. 
Rules  204-2(b)  and  (c)  require  that  books 
and  records  be  maintained  by  advisers 
on  behalf  of  certain  clients.  Thus,  for 
purposes  of  this  rule,  where  the  cUent 
entering  into  the  performance  fee 
contract  is  an  investment  limited 
partnership  (or  other  private  investment 
company).  Rules  204-2(b)  and  (c)  would 
require  that  the  designated  books  and 
records  be  maintained  only  for  the  client 
limited  partnership  (or  other  entity)  and 
not  the  limited  partners  of  the 
partnership  (or  equity  owners  of  the 
private  investment  company). 

A  number  of  commentators  pointed 
out  that  many  states  have  adopted  laws 
or  imposed  requirements  generally 
prohibiting  advisers  from  receiving 
performance  fees.  The  Commission 
believes  that  successful  operation  of  a 
performance  fee  exemption  at  the 
federal  level  may  encourage  these  states 
to  reexamine  their  requirements. 
However,  adoption  of  Rule  205-3  by  the 
Commission  does  not  in  any  way  affect 
an  adviser's  obligation  to  comply  with 
applicable  state  requirements. 

In  a  related  context,  a  number  of 
commentators  expressed  concern  over 
the  effect  of  the  rule  on  advisers  to 
employee  benefit  plans,  subject  to  the 
requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  29  U.S.C.  S  1001  et  seq.  The 
Commission  emphasizes  that  adoption 
of  Rule  205-3  in  no  way  affects  an 
adviser's  obligation  to  comply  with 
ERISA.  Issues  involving  performance  fee 
arrangements  under  ERISA  are  within 
the  jurisdiction  of  the  Department  of 
Labor  which  is  respSnsible  for 
administering  ERISA's  fiduciary 
provisions. 

Several  commentators  suggested  that 
the  Commission  should  amend  Rules 
205-1  and  205-2,  which  set  forth 
requirements  for  fulcrum  fee 
compensation  arrangements.  The 


CoQunission  is  not  adopting  changes  in 
these  rules  at  this  time.  The 
Commission's  staff  will  consider, 
however,  whether,  in  light  of  the 
comments  received,  changes  in  these 
rules  are  necessary. 

Summary  of  the  Final  Regulatory 
Flexibility  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Act  Analysis,  which  the 
Commission  prepared  in  accordance 
with  5  U.S.C.  603  regarding  proposed 
Rule  205-3,  was  pubUshed  in  Investment 
Advisers  Act  Release  No.  961.  No 
comments  were  received  on  the  analysis 
and  the  Commission  has  prepared  a 
Final  Regidatory  Flexibility  Analysis. 

A  copy  of  the  Final  Regulatory 
Flexibihty  Analysis  may  be  obtained  by 
contacting  John  Banks-Brooks,  Attorney, 
Division  Of  Investment  Management 
Securities.and  Exchange  Commission. 
Room  5130. 450  Fifth  Street,  NW., 
Washington,  D.C.  20549. 

List  of  Subjects  in  17  CFR  Part  275 

Investment  advisers.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rule 

Part  275  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regidations  under  the 
Investment  Advisers  Act  of  1940  is 
amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275  is 
amended  by  adding  the  following  cite 
for  §§275.205-3  to  read: 

Authority:  Sees.  203.  204,  211.  54  Stat  850. 
as  amended,  852,  as  amended,  855,  as 
amended;  15  U.S.C.  80b-3,  60l>-4.  80b- 
11  *  *  *;  Section  275.205-3  is  also  issued 
under  Section  206A  (15  U.S.C.  60b-6A]. 

2.  By  adding  S  275.205-3  as  follows: 

S  275.205-3    Exemption  from  ttie 
compensation  prohibition  of  eection  205(1) 
for  registered  investment  advisers. 

(a)  General.  The  provisions  of  section 
205(1)  of  the  Act  shall  not  prohibit  any 
registered  investment  adviser  from 
entering  into,  performing,  renewing  or 
extending  an  investment  advisory 
contract  which  provides  for 
compensation  to  the  investment  adviser 
on  the  basis  of  a  share  of  the  capital 
gains  upon,  or  the  capital  appreciation 
of,  the  funds,  or  any  portion  of  the  funds, 
of  a  client.  Provided.  That  all  the 
conditions  in  this  rule  are  satisfied. 

(b)  Nature  of  the  client.  (1)  The  client 
entering  into  the  contract  subject  to  this 
rule  must  be  (i)  a  natural  person  or  a 
company,  as  defined  in  paragraphs 
(b)(2)  and  (g)(1)  of  this  rule,  who 


immediately  after  entering  into  the 
contract  has  at  least  $500,000  under  the 
management  of  the  investment  adviser 
or  (ii)  a  person  who  the  registered 
investment  adviser  (and  any  person 
acting  on  his  behalf)  entering  into  the 
contract  reasonably  believes, 
immediately  prior  to  entering  in  to  the 
contract,  is  a  natural  person  or  a 
company,  as  defined  in  paragraphs 
(b)(2)  and  (g)(1)  of  this  rule,  whose  net 
worth  at  the  time  the  contract  is  entered 
into  exceeds  $1,000,000.  (The  net  worth 
of  a  natural  person  may  include  assets 
held  jointly  with  such  person's  spouse.) 

(2)  The  term  "company"  as  used  in 
paragraph  (b)(1)  does  not  include  (i)  a 
private  investment  company,  as  defined 
in  paragraph  (g)(2)  of  this  rule,  (ii)  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940  or 
(iii)  a  business  development  company, 
as  defined  in  section  202(a)  (22)  of  the 
Investment  Advisers  Act  of  1940.  imless 
each  of  the  equity  owners  (other  than 
the  investment  adviser  entering  into  a 
contract  under  the  rule)  of  any  such 
company  is  a  natural  person  or  comptmy 
described  in  this  paragraph  (b). 

(c)  Compensation  formula.  "The 
compensation  paid  to  the  adviser  imder 
this  rule  with  respect  to  the  performance 
of  any  securities  over  a  given  period 
shall  be  based  on  a  formula  which: 

(1)  Includes,  in  the  case  of  securities 
for  which  market  quotations  are  readily 
available,  the  realized  capital  losses  and 
imrealized  capital  depreciation  of  the 
seciuities  over  the  period; 

(2)  Includes,  in  the  case  of  securities 
for  which  market  quotations  are  not 
readily  available,  (i)  the  realized  capital 
losses  of  the  sectuities  over  the  period; 
and  (iij  if  the  unrealized  capital 
appreciation  of  the  securities  over  the 
period  is  included,  the  unrealized  capital 
depreciation  of  the  securities  over  the 
period;  and 

(3)  Provides  that  any  compensation 
paid  to  the  adviser  tmder  this  rule  is 
based  on  the  gains  less  the  losses 
(computed  in  accordance  with 
paragraphs  (c)  (1)  and  (2))  in  the  client's 
account  for  a  period  of  not  less  than  one 
year. 

(d)  Disclosure.  In  addition  to  the 
requirements  of  Form  ADV,  the  adviser 
shall  disclose  to  the  client  or  the  client's 
independent  agent  prior  to  entering  into 
an  advisory  contract  under  this  rule,  all 
material  information  concerning  the 
proposed  advisory  arrangement 
including  the  following: 

(1)  That  the  fee  arrangement  may 
create  an  incentive  for  the  adviser  to 
make  investments  that  are  riskier  or 
more  speculative  than  would  be  the  case 
in  the  absence  of  a  performance  fee; 
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(2)  When  relevant,  that  the  adviser 
may  receive  increaaed  compensatian 
with  regard  to  unrealized  appreciation 
as  well  as  realised  gains  in  the  client's 
account; 

(3)  The  periods  which  will  be  used  to 
measure  investment  performance 
throogbout  the  c«»tract  and  their 
significance  in  the  computation  of  the 
fee; 

(4)  The  nature  of  any  index  which  will 
be  ued  as  a  comparative  measure  of 
investment  performance,  the 
.significance  of  the  index,  and  the  reason 

the  adviser  believes  the  index  is 
appropriate;  and 

(5)  Where  an  adviser's  compensation 
is  based  in  pasi  on  the  unrealized 
appreciation  of  securities  for  which 
market  quotations  are  not  readily 
available,  how  the  securities  will  be 
valued  and  the  extent  to  which  the 
valuation  will  be  determined 
independently. 

(e)  Anns-Length  contract  The 
investmoit  adviser  (and  any  person 
acting  on  its  behalf)  who  enters  into  the 
contract  must  reasonably  believe, 
immediately  prior  to  entering  into  the 
contract  that  the  contract  represents  an 
arm's-length  arrangement  between  the 
parties  and  that  the  client  (or  in  the  case 
of  a  client  which  is  a  company  as 
defined  in  paragraph  (g)(1),  the  person 
representing  the  company),  alone  or 
together  widi  the  client's  independent 
agent,  understands  the  propowd  method 
of  compensation  and  its  risks.  The 
representative  of  a  company  may  be  a 
partner,  director,  officer  or  an  employee 
of  the  company  or  the  trustee,  where  the 
company  is  a  trust  or  any  other  person 
designated  by  the  company  or  trustee, 
but  must  satisfy  the  definition  of  client's 
independent  agent  set  forth  in  paragraph 
(g)(4). 

(f)  Transition  rule.  (1)  The  proviso  of 
paragraph  (a)  and  paragraphs  (b),  (c) 
and  (e)  of  this  rule  do  not  apply  to  any 
advisory  contract  (or  renewal  or 
extension  thereof)  between  an 
investment  adviser  and  a  client  where 
(i)  the  contract  was  entered  into  prior  to 
and  continued  in  force  after  November 
14. 1985:  and  (ii)  the  adviser,  at  the  time 
the  contract  was  entered  into,  was  not 
registered  or  required  to  be  registered  as 
an  investment  adviser  under  the  Act 
provided  however,  that  all  provisions  of 
this  rule  shall  apply  with  respect  to  any 
natural  person  or  company  who  is  not  a 
party  to  the  contract  prior  to  and 
becomes  a  party  to  the  contract  after  the 
effective  date  of  this  rule. 

(2)  Notwithstanding  paragraph  (f)(1), 
the  renewal  or  extension  of  a  contract 
described  therein  will  be  subject  to 
paragraph  (e). 


(g)  Dffiaitioaa.  For  the  purposes  of 
this  rule: 

(1)  The  term  "company"  has  the  same 
meaning  as  in  section  202(a)  (5)  of  die 
Act  bat  does  not  include  a  company 
that  is  required  to  be  registered  undi^ 
the  Investment  Company  Act  of  1940  but 
is  not  registered. 

(2)  The  term  "private  investment 
company"  means  a  company  whidi 
would  be  defined  as  an  investment 
company  under  section  3(a)  of  the 
Investment  Company  Act  of  1940  but  for 
the  exception  provided  from  that 
definition  by  section  3(c)(1)  of  such  Act 

(3)  The  term  "affiliated  person"  has 
the  same  meaning  as  in  section  2(aK3]  of 
the  Investment  Company  Act 

(4)  The  term  "client's  independent 
agent"  meems  any  person  agreeing  to  act 
as  the  client's  agent  in  connection  with 
the  contract  other  than: 

(i)  The  investment  adviser  acting  in 
reliance  upon  this  rule,  an  affiliated 
person  of  the  investment  adviser,  an 
affiliated  person  of  an  affiliated  person 
of  the  investment  adviser,  or  an 
interested  person  of  the  investment 
adviser  as  defined  in  paragraph  (g](5]; 

(ii)  A  person  who  receives,  directly  or 
indirectly,  any  compensation  in 
connection  with  the  contract  from  die 
investment  adviser,  an  affiliated  person 
of  the  investment  adviser,  an  affiliated 
person  of  an  affiliated  person  of  the 
investment  adviser  or  an  interested 
person  of  the  investment  adviser  as 
defined  in  paragraph  (g)(5);  or 

(iii)  A  person  with  any  material   - 
relationship  between  himself  (or  an 
affiliated  person  of  such  person)  and  the 
investment  adviser  (or  an  affiliated 
person  of  the  investment  adviser)  that 
exists,  or  has  existed  at  any  time  during 
the  previous  two  years. 

(5)  The  term  "interested  person"  as 
used  in  paragraph  (g)(4)  means: 

(i)  Any  member  of  the  immediate 
family  of  any  natural  person  who  is  an 
affiliated  person  of  the  investment 
adviser 

(ii)  Any  person  who  knowingly  has 
any  direct  or  indirect  beneficial  interest 
in,  or  who  is  designated  as  trustee, 
executor,  or  guardian  of  any  legal 
interest  in,  any  security  issued  by  the 
investment  adviser  or  by  a  controlling 
person  of  the  investment  adviser  if  the 
beneficial  or  legal  interest  of  the  person 
in  any  security  issued  by  the  investment 
adviser  or  by  a  controlling  person  of  the 
investment  adviser  (A)  exceeds  one 
tenth  of  one  percent  of  any  class  of 
outstanding  securities  of  the  investment 
adviser  or  a  controlling  person  of  the 
investment  adviser  or  (B)  exceeds  5%  of 
the  total  assets  of  the  person  (seeking  to 
act  as  the  cUent's  independent  agent). 


(iii)  Any  person  or  partner  or 
employee  oMf  any  person  who  at  any  time 
since  the  beginning  of  the  last  two  years 
has  acted  as  legal  counsel  for  the 
investment  adviser. 

(6)(i]  the  term  "securities  for  which 
maricet  quotations  are  readily  availaUe" 
in  paragraph  (c)  has  die  same  meaning 
as  in  Rule  2a--4(a}  (1)  wider  Ae 
Investment  Company  Act  of  1940  [17 
CFR  270.2a-4(a)(l)l. 

(ii)  The  term  "securities  for  which 
market  quotetions  are  not  readily 
available"  in  paragraph  (c)  means 
securities  not  described  in  paragraph  (g) 
(6)  (i)  of  this  rule. 

(h)  An  investment  adviser  entering 
into  or  performing  an  investment 
advisory  contract  under  this  rule  is  not 
relieved  of  any  obligations  under  section 
206  of  the  Adviser  Act  or  of  any  other 
applicable  provisions  of  the  federal 
securities  laws.  — 

(i)  Nothing  in  this  rule  relieves  a 
client's  independent  agent  from  any 
obigations  to  the  client  under  applicable 
law. 

By  the  Commiasion. 
JohaWhMlir. 

Secretary. 
November  14, 1086. 

(FR  Doc  8&-28007  Filed  11-2S-BS:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

18  CFR  Part  282 

[Docket  Na  Rm  7V-14] 

Natural  Qaa  Polcy  Act;  Ontor  of  the 
Diractor,  OPPR,  of  Pulilication  of 
Incremental  Pricing  Acquisition  Cost 
ThreslMrids 

Issued  Noveml>er  21, 1885. 

AOENCv:  Federal  Energy  Regulatory 

Commission. 

action:  Order  Prescribing  Incremental 

Pricing  Thresholds. 

summary:  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natin-al  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 
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CFPCCnvi  DATK  December  1, 1985. 
FON  nmTMn  mpomution  contact: 
Keiineth  A.  Williams,  Federal  Enei^gy 
Regulatory  Commission,  B2S  N.  Capitol 
Street  NE.,  Washington,  DC  20426,  (202) 
357-850a 

SUPPLEMCNTAIIV  mFONMATKMi: 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  threshold  prices 


prescribed  in  Title  Q  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  }  375.307(1)  of  the 
Commission's  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  December  1985  is  issued  by  the 


publication  of  a  price  table  for  the 
applicable  month.  The  incremental 
pricing  acquisition  cost  threshold  prices 
for  months  prior  to  December  1985  are 
found  in  the  table  in  S  282.304. 

List  of  Subjecto  in  IS  CFR  Part  2*2 

Natural  gas. 

Kannatfa  A.  WilUuns. 

Director,  Office  of  Pipeline  arid  Producer 
Regulation. 


Table  I.— Incremental  Pricinq  AcouismoN  Cost  Thresholo  Prices 

(Catandv  year  1964] 


Jan. 

Fib. 

Mv. 

Apr. 

May 

Juna 

**l 

Am» 

Sapt 

OCL 

No». 

Oae. 

■                                                    -         *      —   -!  -1 -^                       < »-«                                                                                     .'    1«' 

S2.283 
3.586 

2.359 
7.730 

82591 
3.900 
2J67 
7J70 

82.299 

3.63? 
2J75 
7570 

82.307 
3.656 

^^8^ 

8550 

82J15 
3.680 
2J91 
8500 

$2,323 

3.705 
2J90 

7570 

82J31 
3.730 
2.407 
7930 

82338 
3.752 
2.414 
7.740 

82J45 
3.774 
2421 
7560 

82352 
3.797 
2428 
7230 

82560 
3521 
^438 
7540 

82566 

3545 
^444 

7JS0 

NGPA  McMon  109  MvMnM 
NQPA  SMkwi  100  Itv^hokl 

i 

CCalandar  yaar  1065] 

• 

Jwt 

Fab. 

Mv. 

Apr. 

May 

Juna 

July 

Au» 

Sapt 

Od 

Nov. 

Oac. 

NGPAMd 

82373 
3580 
^4S2 
7.170 

82578 
3590 
^457 
7510 

82.383 

aoii 

^462 
7.090 

82.386 

3.932 
^467 
6.920 

82599 

3562 
Z478 
7i10 

82.410 
3.992 
^489 

7.120 

8^4^1 

4.022 
2500 
7.400 

82.427 
4.046 
2.506 

7500 

82.433 
4566 

2512 
6520 

82.438 

4591 
2518 
8530 

82446 
4.116 
2525 
6540 

82.453 

Ion  102  (hrwhold 

ISOperoartolNo.  2iualolllnN«wVorfcCNythra«wU..     

2532 

7.140 

(FR  Doc.  B&-28219  Filed  11-25-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Rafulations  Na  16] 

Supplemental  Security  Income  for  tl>e 
Aged.  Blind,  and  Disat>led;  EligKMIty; 
Amount  of  Benefits;  Payment  of 
Benefits,  Overpayments,  and 
Underpayments,  Reports  Required; 
income;  Resources;  and  State 
Supplementation  Provisions, 
Agreements;  Payments 

aoency:  Social  Security  Administration, 
HHS. 

action:  Final  rules;  interim  final  rules 
with  comment  period. 

summary:  We  are  revising  our 
regulations  to  reflect  the  provisions  of 
section  2341  of  Pub.  L  97-35  (the 
Omnibus  Budget  Reconciliation  Act  of 
1981),  which  amended  section  1611(c)  of 
the  Social  Security  Act  (the  Act). 
Section  2341  of  Pub.  L  07-35  establishes 
a  new  period  for  determining  eligibility 
for  Supplemental  Security  Income  (SSI) 
benefits  and  the  amount  of  bene^t 
payments,  as  well  as  a  new  method  for 
computing  the  amount  of  benefits.  These 


statutory  provisions  were  effective  with 
months  beginning  April  1982.  These 
regulations  provide  that  eligibility  will 
be  based  on  an  individual's  income, 
resources,  and  other  relevant 
circumstances  in  a  current  month  rather 
than  in  a  calendar  quarter.  The  amount 
of  a  benefit  will,  with  certain 
exceptions,  be  based  on  an  individual's 
income  in  the  second  month  prior  to  the 
month  for  which  the  benefit  is  to  be 
paid. 

These  regulations  also  implement 
sections  181  and  183  of  Pub.  L  97-248 
(the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982),  which 
further  amended  section  1611(c)  of  the 
Act.  Section  181  provides  for  the 
proration  of  SSI  benefits  in  the  initial 
month  of  eligibility  or  re-eligibility. 
Section  183  provides  for  counting  tide  n 
increases  to  determine  the  SSI  benefit 
amount  for  the  first  and  at  the 
Secretary's  option,  the  second  month  of 
an  SSI  benefit  increase. 

DATES:  These  regulations  are  effective 
December  1, 1985.  The  statutory  changes 
regarding  retrospective  monthly 
accounting  (RMA)  which  the  regulations 
reflect  were  effective  April  1, 1982.  The 
provisions  of  sections  181  and  183  of 
Pub.  L  97-248  were  effective  October  1, 
1982.  We  shall  consider  comments  on 
§  416.420  (a)  and  (b)  and  9  416.501  on  or 
before  January  27, 1986. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 


Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Bcdtimore, 
Maryland  21203,  or  delivered  to  the 
O^ice  of  Regulations,  Social  Security 
Administration,  3-A-3  Operations 
Building,  6401  Security  Boulevard. 
Baltimore,  Maryland  21235  between  8K)0 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Henry  Lemer,  Legal  Assistant  3-B-3 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-7463. 

SUPPtEMENTARV  INFORMATKM:  We 
published  an  NPRM  covering  the 
provisions  of  retrospective  monthly 
accounting  (RMA)  on  October  29, 1981 
(46  FR  53449).  We  are  revising  our  rules 
under  the  SSI  program  to  implement  the 
provisions  of  section  2341  of  Pub.  L  97- 
35  which  amends  sections  1611(c)  and 
1612(b)(3)  of  die  Act  Section  2341 
establishes  a  new  period  for  determining 
eligibility  for  SSI  benefits  and  the 
amount  of  benefit  payments,  as  well  as 
a  new  accounting  system  to  be  used  to 
determine  the  amount  of  a  benefit 
payment 

Since  the  SSI  program  began,  the  Act 
has  provided  for  both  eligibility  for 
benefits  and  the  benefit  amount  to  be 
determined  on  a  calendar-quarter  basis. 
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Under  this  provision,  income  received  in 
the  third  month  of  a  quarter  could 
negate  an  individual's  eligibility  for  tint 
quarter  or  reduce  benefits  for  all  months 
of  the  quarter.  As  a  result, 
overpayments  could  occur.  Section 
1611(c)  of  the  Act  as  amended  by 
section  2341  of  Pub.  L  97-35  provides 
that  eligibility  and  the  benefit  amount 
will  be  determined  for  each  month 
rather  than  on  a  quarterly  basis.  An 
individual's  eligibility  for  SSI  benefits 
for  a  month  is  always  to  be  determined 
on  the  basis  of  income,  resources,  and 
other  relevant  factors  in  that  month  (the 
current  month).  If  eligibility  is  found  for 
a  current  month,  the  benefit  amount  is 
determined  by  income  in  a  prior  month. 
The  statute  provides  that  the  benefit 
amount  can  be  based  on  income  in 
either  the  first  or  second  month  prior  to 
the  current  month.  These  regulations 
provide  in  most  cases  for  use  of  the 
second  prior  month.  This  is 
advantageous  to  claimants  as  well  as 
the  agency  because  it  provides  more 
time  to  report  events  that  affect  benefits 
and  to  make  the  necessary  adjustments. 

The  statute  provides  certain 
exceptions  to  the  use  of  a  prior  month's 
income  as  the  basis  for  determining 
benefit  amounts.  In  the  case  of  a  month 
of  initial  eligibility  (or  re^eligibibty  in  a 
month  after  a  month  of  ineligibility),  the 
amount  of  benefits  to  be  paid  will  be 
based  on  the  income  and  other  factors  in 
that  same  month.  While  the  statute 
permits  the  use  of  the  second  month's 
income  to  determine  benefits  for  the 
second  month  of  eligibility  or  re- 
eligibility,  these  regulations  provide  for 
use  of  the  first  prior  month  as  the  basis 
for  determining  the  benefit  amount  for 
the  second  month  of  initial  eligibility  or 
re-eligibility. 

Section  2341  of  Pub.  L  97-35 
authorized  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  to 
determine  the  conditions  for  transitional 
payments — payments  for  April  and  May 
1982,  the  first  two  months  the  provisions 
of  the  statute  were  effective.  The 
Secretary  decided  to  treat  all  those  who 
were  SSI  beneficiaries  as  of  March  and 
April  1982  as  though  they  were  newly 
eligible  in  April  of  that  year.  Thus,  both 
eligibility  and  the  benefit  amount  for 
April  1982  were  determined  on  the  basis 
of  the  income,  resources,  and  other 
relevant  factors  that  existed  in  that 
month.  In  May  1982,  eligibility  was 
determined  on  the  basis  of  the  factors 
that  existed  in  May,  but  the  benefit 
amount  was  determined  on  the  basis  of 
April's  income.  This  transitional  rule 
was  indicated  in  the  preamble  of  the 
NPRM  and  is  not  included  in  the 


regulations  because  it  had  only  one-time 
effect 

Section  1611(c)  of  the  Act  as  amended 
by  section  2341  of  Pub.  L  97-35  also 
provides  that  the  Secretary  may  waive 
certain  limitations  on  eligibility  and 
payment  amount  that  apply  to  benefits 
for  individuals  in  certain  institutions 
(according  to  sections  ieil(e)(l)(A]  and 
1611(e)(1)(B)  of  the  Act).  The  Secretary 
is  not  acting  on  this  provision  at  this 
time. 

Diacnssion  of  Date* 

As  previously  discussed,  we  shall 
consider  comments  on  two  provisions  of 
these  regulations  that  have  been  added 
as  interim  final  rules  to  implement 
sections  181  and  183  of  Pub.  L.  97-248: 
(1)  proration  of  benefits  for  the  first 
month  of  eligibility  at  {{  416.420(b)  and 
416.501;  and  (2)  treatment  of  cost-of- 
living  and  other  increases  of  social 
security  insurance  benefits  at 
S  416.420(a).  These  provisions  have  been 
included  in  these  final  regulations 
because  they  affect  certain  provisions  of 
these  regulations  and  their  effective  date 
was  October  1. 1982.  Their  omission 
would  result  in  publication  of 
inaccurate,  outdated  RMA  rules.  Section 
181  of  Pub.  L  97-248  also  requires 
changes  in  other  Part  416  regulations 
that  are  not  a  part  of  these  regulations. 
These  will  be' accomplished  in  a 
separate  Notice  of  Proposed  Rulemaking 
(NPRM)  and  published  in  the  Federal 
Register  with  opportunity  for  comment. 
Written  comments  for  the  new  rules  in 
this  publication  will  be  considered  if 
received  January  27, 1988,  and  changes 
will  be  made,  if  appropriate. 

Subpart  B — EligibUity 

Since  publication  of  the  NPRM,  the 
final  recodification  of  Subpart  B 
(Eligibility)  has  been  published  (January 
22. 1982,  47  FR  3099).  Therefore,  the 
revisions  to  Subpart  B  that  are  included 
in  these  final  regulations  apply  to 
sections  in  the  recodified  subpart  There 
is  no  change  in  the  substance  of  the 
rules  from  those  in  the  NPRM.  Sections 
416.200  and  418.204  have  been  revised  to 
show  that  eligibility  is  now  determined 
and  redetermined  on  a  monthly  rather 
than  a  quarterly  basis.  We  have  deleted 
a  phrase  from  S  416.200  which  stated 
that  the  benefit  amount  is  determined  on 
the  same  basis  as  eligibility  for  benefits. 
In  S  416.203  we  have  replaced  the  former 
explanation  of  how  benefits  are 
determined  with  a  new  paragraph  that 
explains  that  eligibility  is  based  on 
meeting  all  the  requirements  for  one 
month,  but  that  the  amount  of  the 
benefit  for  that  month  is,  with  certain 
exceptions,  based  on  income  in  a  prior 


month.  The  paragraph  is  cross-referred 
to  the  section  in  Subpart  D  that  includes 
a  detailed  explanation  of  computation  of 
benefits.  We  have  also  deleted  the 
definition  of  a  calendar  quarter  bom. 
S  416.201,  as  quarters  no  longer  are 
significant  in  determining  eligibility  for 
benefits.  However,  the  definition  is 
being  moved  to  9  416.1101  because  the 
concept  is  still  used  for  piuposes  of 
determining  whether  small  amounts  of 
income  can  be  excluded  because  they 
are  received  infrequently  or  irregularly. 

Subpart  O — Amount  of  Benefits 

We  have  made  editorial  changes  in 
some  of  the  sections  as  published  in  the 
NPRM  to  make  them  clearer.  We  have 
also  revised  sections  that  were  not 
included  in  the  NPRM  as  described 
later.  None  of  these  revisions  changes 
the  policies  that  were  spelled  out  in  the 
NPRM  but  are  added  for  clarification 
and  to  make  them  parallel  companion 
sections.  However,  we  have  included 
two  changes  which  implement  sections 
181  and  183  of  Pub.  L.  97-248  which  were 
effective  October  1. 1982.  Sections  181 
and  183  of  Pub.  L  97-248  contain 
provisions  which  directly  affect  sections 
being  revised  in  these  final  regulations. 
Section  181  of  Pub.  L  97-248  amends 
•  section  1611(c)  of  the  Act  to  provide  that 
benefits  for  the  month  in  which  an 
application  becomes  effective  are 
payable  from  the  date  of  application  or 
the  date  an  individual  first  meets  all 
eligibility  requirements,  whichever  is 
later.  Formerly,  an  application  was 
considered  to  have  been  received  on  the 
first  day  of  the  month  in  which  it  was 
filed  and  benefits  were  paid  for  the 
entire  month  if  the  individual  met  all 
eligibility  requirements  at  any  point  in 
that  month.  "The  revised  rule  reflecting 
proration  is  stated  in  9  416.420(b)  of  this 
subpart.  As  required  by  die  statute,  this 
rule  also  provides  for  proration  for  a 
month  after  a  month  of  ineligibility. 

Section  183  of  Pub.  L.  97-248  also 
amended  section  1611(c)(3)  of  the  Act  to 
provide  that  a  cost-of-living  or  other 
increase  in  Social  Security  insurance 
(title  II)  benefits  will  be  counted  in 
determining  the  amount  of  an  SSI 
benefit  for  the  first  month  and  at  the 
Secretary's  option,  the  second  month  in 
which  there  is  an  SSI  benefit  increase. 
This  provision  is  stated  in  9  4ie.420(a). 
The  statute  made  both  provisions 
effective  October  1, 1982.  We  have 
included  these  two  changes  only  to  the 
extent  that  they  affect  sections  already 
being  revised  in  these  final  regulations. 
As  stated  earlier,  we  are  inviting 
comments  and  will  make  changes,  if 
appropriate.  Changes  in  other  sections 
or  other  subparts  will  be  published  as 
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separate  W9Mt.  Sedkm  ttd  also 
added  MctioB  wnicJM  of  the  Act  to 
provide  Mttt  if  the  Seoetwy  deternnnes 
that  reUaUe  ioionHtiim  is  caniiBtij 

available  lo  her  with  respect  to  iscome 
or  other  citcuBMtaiicea.  she  nuy 
detersuae  the  canent  noatk's  benefit 
aaKHtfitbsaedoosuchiiifoafkation.it 
also  provides  that  the  SecKtary  must 
state  in  regyiatiooa  the  virr\imstftnrfs  in 
which  such  iotonnatioa  may  be  used  to 
determioe  the  SSI  benefit  amaiuU.  These 
regulations  do  not  iachide  a  ivls  to 
determine  a  cuireot  moath's  benefit 
based  on  leliable  mformation  which  is 
currently  available.  The  Secretary  has 
this  matter  under  coosidemtioa,  and  is 
not  exercising  this  authority  at  this  time. 

Othet  than  the  dianges  just  discassed 
that  impkasent  oertain  prorisions  ol 
Pob.  L.  97-2«&  the  Bi^  revisioa  as 
reflected  in  the  NMtM  in  this  ai^iperi  is 
in  %  41ft.42D  which  states  the  RMA 
general  rale  and  its  escceptions  for 
determining  the  amo«int  of  an  SSI 
benefit  The  genctai  rule  is  that  the 
amount  ol  benefits  lor  a  given  moDtb  is 
based  on  inconte  in  the  second  prior 
month.  The  nde  cannot  a^iiy  in  the  first 
or  second  month  of  eli^ility  so 
exceptions  are  necessary.  In  the  fust 
month  (rf  eligibility,  or  in  a'ssonth  after  a 
period  oi  at  least  a  aunth  o<  inehgibiltty. 
the  amount  of  the  benefit  is  based  on  the 
income  ia  diat  saae  month,  tn  the 
second  nianth.  we  will  use  the  same 
income  used  for  tke  first  month. 
Therefore,  when  an  individnal  first 
becoBses  eligible  far  benefits  or  becomes 
re~eligible  for  benefha.  the  beneTit 
amonat  for  the  first  &  months  is  based 
on  incoaae  in  the  first  mtmth  of  riigibifity 
or  re-eligibility.  Because  we  are 
implementfng  the  statute  in  this  way,  in 
the  case  of  an  mdividoal  who  receives 
income  in  that  first  month  whidt  he  or 
she  will  not  receive  in  the  following  one 
or  two  months,  we  oonnt  that  income  in 
determining  the  individual's  ben^t 
amount  for  the  first  3  months  ol 
eligibihty.  We  have  not  identified  any 
si^iificant  problems  resulting  from  our 
decisioo  to  implement  the  statute  in  this 
way.  We  invite  comments  on  this 
pnyvision  of  the  rcgalations.  We  will 
consider  changing  the  regulations  in  tiw 
future  if  our  method  of  counting  non- 
recurring incoaae  causes  proUems  bx 
recipients.  Thereafter,  the  general  rule 
applies. 

Sectioas  4ia410  throng  416.414  deal 
with  the  rates  and  amounts  of  benefits 
payable  in  ^wcific  sitsationr.  to  an 
eligible  individual;  to  an  eligible  cotq>le; 
to  a  qoabfied  individoal  who  has  an 
essenba)  pefson;  «id  to  eligible 
individuals  or  couples  if  either  or  both 
are  receiving  treatment  in  a  medical 


care  Iscility  whidi  lecetves  snbstanitial 
Medicaid  payments  for  their  cme  so  that 
tfaetZSFedcn)  benefit  nte  fPBSt) 
appbes.  Section  41&4Et3  was  not 
included  in  the  NFRM  bccaosc  no  major 
chmi^e  was  leqaiicd  but  is  i»«-l^u^w>  in 
these  final  repdations  to  — wlrr  it 
parallel  to  ||  *X9A1Q,  41B.4U  and 
416.414L  Section  ^kbM4  abo  was  not 
included  in  the  NPBM  bnt  Ins  been 
added  as  it  was  a  new  section  ^Mi^^Ktr^ 
with  the  recodification  of  Salipait  B  (47 
FR  3089).  This  section  b  revised  to 
reflect  crosa-referotces  to  S  418.420.  For 
clarificatiao  puiposes.  fte  NPRM  and 
these  final  regulations  delete  a 
qualification  from  f  1 41&41D  and 
416.412  in  regard  to  beneficiaries  who 
live  in  the  hoasebold  of  another.  None  of 
these  deletions  and  revisions  change  or 
create  new  policy. 

Section  416.422  has  been  deleted  as  it 
related  to  a  quarterly  period  for 
computing  benefits.  Section  4iei42A, 
which  was  revised  in  the  NPRM.  has 
been  deleted  as  the  ptowisions  are 
covered  in  other  aprtipns  in.  the  sul^arL 
There  are  a  number  of  editorial  changes 
in  the  language  iaH  41&42fi^  416.432 
and  416.435  as  pubSshed  in  the  TiPtOA  to 
make  them  clearer  and  consistent  with 
other  sections.  We  have  updated  cross- 
references  throughout  the  subpart 

Subpart  tf-fmymmt  af  Baaafits. 
Over 


We  deferred  changes  fn  tfiis  snbpart 
when  ivejrebKshed  Ate  NWJM  but  are 
including  tfrem  in  these  final  regulations. 
We  have  revised  9  418.501  to  show  that 
indivfthials  may  meet  the  requirements 
for  digfbtlity  in  the  current  month  but 
not  receive  a  payment  for  the  month. 
We  have  alsa  added  a  provishni  to 
5f  416.501  and  418.502  that  is  reqnhed 
by  enactment  of  section  181  of  Pub.  L 
97-248.  Section  181  of  ftis  statnte 
provides  that  SSI  benefits  are  not 
payable  for  a  montfi  of  initfal  eHgibiKty 
(or  re-eligibflity  in  a  mooft  after  a 
month  of  inefigibrlity)  before  the  date  an 
individual  meets  aH*ligibtKty 
requirements.  Thus,  benefit  payments 
win  be  prorated  and  wfll  corer  Ae  days 
of  SBcb  a  month  that  the  mdrridtral  is 
eligible  whether  this  is  a  month  ofim^al 
eligibiHty  or  a  nfionth  following  at  fcftst  a 
month  trf  ineK^bihty.  Ft  is  possible  for 
members  of  a  coople  *o  become  eligible 
on  different  days  of  a  month  and  receive 
different  payment  amounts  for  tfie 
month  if  each  meets  the  requirements  on 
different  days  of  tfte  month. 

Sections  416.502,  4101509,  41&53ft 
416.538,  and  41&5S3  have  been  revised 
to  reflect  monttify  determinations  and 
monthly  aaaiants.  Section  «ia538 
explains  how  the  amount  ot  an 
underp>ayment  or  overpayment  is 


I  and  defines  the  period  ased 
in  the  detazwaatioa.  "nris  scctfoa 
provides  ftat  the  period  ends  widi  the 
mondk  die  initial  detennination  is  made. 
Ragdstions  iiiniuasly  staled  tet  the 
period  ends  with  the  aionl 
precediag  die  calendar  ^aaner  m  \ 
the  deteranBation  is  ■artf  We  1 
also  apdated  croas  fefciBM.es  wheievei 
appropriate.  Section  <1&53]  has  beea 
deleted  becaase  it  repeats  material 
appropriately  covered  ai  Subpart  D, 
Amoent  of  Benefits  (}  41&413)l 

Some  States  sapfrferaent  the  Federal 
SSI  mofftMy  benefit  and  tfie  Soeiai 
Security  Administration  administers 
that  sapplement  for  some  States.  When 
we  do,  we  add  Ae  State  si^irfement  to 
the  Sa  benefit  and  iseae  the  total  in  one 
monthly  dieck.  Section  410.509  now 
states  Aaf  the  miniiiiiau  monthly  SSI 
benefit  payable  is  $1.  That  is,  if  the ,' 
amount  which  otherwise  wookl  be  doe 
is  less  than  $1,  we  will  raise  that  amount 
toSL  This  sectian  of  dK  regulations  was 
amended  to  m^ce  clear  dmt  we  look  at 
the  total  SSI  benefit  aad  the  federally 
administered  State  sappkiatnl  to  decide 
if  we  mast  round  the  benefit  amount  op 
to  $L  That  is.  if  dK  total  of  the  SSI 
benefit  and  the  State  sapptemmt  is  less 
dian  $1,  we  raise  Ak  totid  to  $L  ff  the 
SSI  benefit  is  less  than  tl  but  the  total 
of  the  SSI  benefit  aad  the  fed^diy 
adsunistered  State  suyphmtnt  is  $1  or 
more,  we  do  not  nond  ap  the  SSI 
benefit  We  pay  the  actaal  amount  of  the 
SSI  benefit  pins  dto  State  soppleaKnt. 

Subpart  G — Reports  Keiyuired 

Sections  «10i714k  <M72ft  4m72ft  and 
416.730  are  being  revised  to  tikaw  Aat 
reports  of  events  v«rfiidi  effect  SSI 
eligibility  or  benefit  aawant  ate 
considered  to  be  late  if  ttiey  are  not 
submitted  within  10  days  sdlter  the  dose 
of  the  BMmth  in  i^'ch  die  event  occurs. 
Individuals  are  subject  to  penalties  if 
reports  are  not  saba^ted  tim^.  The 
existing  legalations  ^lo<w  30  days  aft»' 
the  close  of  the  calendar  quarter  in 
which  die  event  occars.  The  tmne  must 
be  shortened  because  monthly 
determinations  altow  less  traie  to 
process  necessary  changes.  We  cfiscuss 
this  lO-day  period  forther  in  the  part  of 
the  preamble  in  which  we  respond  to 
comments  received  following 
publication  of  the  ^V!tM. 

Subpart  K.— Incaasa 

The  basic  rules  oo  income,  its 
definition  and  its  exclvsians,  are 
unchanged.  The  dtanges  in  these 
regnlations  are  being  made  because 
RMA  can  invtrfre  more  than  one  income 
calcniation — one  to  determine  eligrbflity 
for  a  moith  and  the  other  to  determine 
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the  benefit  amount  for  that  month.  The 
use  of  income  in  a  prior  month  to 
determine  the  amount  of  a  beneBt  for  a 
current  month,  with  a  different  FBR 
under  certain  circumstances,  requires 
detailed  explanations.  This  is 
particularly  true  for  the  rules  on 
deeming  of  income  of  others  to  an  SSI 
recipient  We  have  made  a  number  of 
revisions  and  added  some  sections  in 
these  nnal  regulations  that  were  not  in 
the  NPRM.  These  changes,  which  are 
discussed  below,  are  being  made  since 
they  pertain  to  RMA  and  were 
overlooked  when  the  NPRM  was 
drafted.  They  are  needed  for  the 
necessary  implementation  of  the  RMA 
provisions.  Only  revisions  that  apply  to 
deeming  of  income  as  explained  in  our 
discussion  in  this  preamble  of  §  416.1160 
constitute  a  change  of  policy  from  that 
stated  in  the  NPRM.  Throughout  the 
subpart  we  have  corrected  cross- 
references  that  had  become  outdated. 

Section  416.1100  is  revised  to  include 
a  general  statement  to  show  that 
determinations  of  income  will  now  be 
on  a  monthly  rather  than  a  quarterly 
basis,  and  that  we  usually  use  a  prior 
month's  income  to  determine  a  benefit 
amount  Sections  416.1111, 416.1112. 
416.1123,  and  416.1124  have  been  revised 
to  reflect  the  change  from  quarterly  to 
monthly  determinations  including, 
where  appropriate,  the  dollar  amounts 
of  exclusion  frx>m  income.  (Section 
416.1112(c)(4)  was  amended  to  change 
quarterly  to  monthly  determinations  in 
final  rules  published  May  16. 1983  (48  FR 
21943).  Determination  of  Certain 
Impairment-Related  Work  Expenses  for 
Substantial  Gainful  Activity  Purposes 
and  for  Purposes  of  Determining 
Countable  Earned  Income.)  As 
explained  in  the  preamble  to  the  NPRM, 
a  416.1112  and  416.1124  include  a 
change  in  the  definition  of  some  of  the 
exclusions  frt)m  income,  an  "infrequent" 
receipt  We  have  qualified  the  de&iition 
to  exclude  up  to  $10  or  $20  a  month 
(earned  or  unearned  income 
respectively)  if  received  no  more  often 
than  once  a  quarter  bom  a  single  source. 
Since  the  statute  as  amended  provides 
for  the  exclusion  of  certain  amounts  on 
a  monthly  basis,  "from  a  single  source" 
has  been  added  to  clarify  that  each 
source  of  income  is  considered 
separately  in  making  a  frequency 
determination.  This  clarification 
prevents  regular  monthly  payments  ftx)m 
a  single  source  being  excluded  as 
infr«quendy  received  income.  While 
these  kinds  of  payments  may  be 
excluded  under  the  regular  exclusions  of 
earned  and  unearned  income,  we  do  not 
think  they  should  be  excluded  as  being 
received  infr«quendy.  These  regulations 


also  revise  §§  46.1123  (a)  and  (d)  to 
reflect  monthly  determinations. 
Paragraph  (d)  of  this  section  was  part  of 
the  final  regulations  published  February 
3, 1982  (47  FR  4985),  (Reduction  of 
Retroactive  Social  Security  Benefits) 
which  implemented  section  501  of  Pub. 
L  96-265.  In  S  416.1124(c)(10)  we  have 
added  an  exception  to  the  general 
income  exclusion  to  make  the 
information  in  this  paragraph  complete. 
We  state  that  this  exclusion  does  not 
apply  to  income  in  the  form  of  in-kind 
support  and  maintenance  provided  in 
the  household  of  another  (the  one-third 
reduction  rule).  This  exception  is  not 
new  policy  as  it  has  previously  been 
included  in  our  rule  in  {  416.1131. 

Section  416.1130  is  the  first  of  a 
number  of  sections  that  cover  the  rules 
on  in-kind  support  and  maintenance  as 
income.  We  have  expanded  paragraph 
(a)  and  have  added  an  example  to 
clarify  that  the  value  of  in-kind  support 
and  maintenance,  under  RMA,  is  based 
on  the  FBR  in  effect  in  the  month  in 
which  the  in-kind  support  and 
maintenance  is  received. 

In  these  final  regulations  (not  in  the 
NPRM)  we  are  deleting  the  last  sentence 
of  S  416.1140(a)(1)  that  indicates  if  an 
individual  receives  in-kind  support  and 
maintenance  that  is  not  subject  to  the 
one-third  reduction  rule  and  has  no 
other  income,  use  of  the  presumed 
maximum  value  rule  will  result  in  the 
same  benefit  as  use  of  the  one-third 
reduction  rule.  Under  RMA  rules 
because  of  the  effect  of  a  change  in 
couple  status  and  the  use  of  a  prior 
month's  income  to  determine  die  benefit 
amount  it  is  not  true  in  all  cases  that, 
for  individuals  with  no  other  income,  the 
presumed  maximum  value  has  the  same 
efiect  on  benefits  as  the  one-third 
reduction  rule  for  valuing  in-kind 
support  and  maintenance.  Both  the 
NPRM  and  these  final  regulations  delete 
9  416.1146  which  refers  to  the  obsolete 
quarteriy  calculation.  A  new  §  4ie.ll47a 
has  been  added  in  ^ese  final 
regulations  to  describe  how  we 
determine  countable  income  and  benefit 
amounts  when  members  of  a  couple 
form  or  separate,  and  in-kind  support 
and  maintenance  has  been  involved. 
When  both  members  of  the  couple  have 
been  eligible  for  SSI  benefits,  the  RMA 
rules  apply.  The  effects  of  the  changes  in 
status  were  not  clearly  spelled  out  in  the 
NPRM. 

Sections  416.1160  through  416.1169 
cover  the  rules  on  deeming  of  income  in 
general,  deeming  frt)m  an  ineligible 
spouse  or  ineligible  parent  to  an  eligible 
individual,  and  from  an  essential  person 
to  a  qualified  individual.  In  each  section, 
the  procedures  and  the  examples  have 


been  revised  to  reflect  monthly  rather 
than  quarterly  determinations  and  to 
show  that  separate  determinations  may 
be  necessary  for  eligibility  and  benefit 
amount 

We  have  made  three  significant 
changes  in  S  416.1160(a)(3)(ii).  The 
changes  constitute  a  more  liberal  policy 
on  deeming  of  income  from  an  ineligible 
spouse  or  parent  under  certain 
circumstances  and  on  deeming  the 
income  of  essential  persons  than  that 
provided  in  the  NPRM.  We  have 
subdivided  the  section  for  clarity.  The 
changes,  which  are  discussed  in  more 
detail  below,  involve  using  only  an 
eligible  individual's  own  income  in  a 
prior  month,  not  including  any  income 
deemed  in  that  month,  to  compute  a 
current  month's  benefit  payment  if:  (1) 
Prior  to  the  current  month  the  ineligible 
spouse  or  parent  whose  income  was 
deemed  has  died  or  an  eligible  child  has 
attained  age  18;  (2)  the  eligible 
individual  is  in  a  medical  care  facility 
which  receives  substantial  Medicaid 
payments  on  his  behalf  so  that  the 
maximum  possible  SSI  benefit  is  $25  in 
the  current  month;  or  (3)  the  eligible 
individual  has  had  an  essential  person 
but  in  the  current  month  is  not  entitled 
to  receive  an  increased  benefit  because 
of  the  essential  person.  The  first  two 
changes  are  also  reflected  in 
S9  416.1163(6)  and  416.1165(f)  which 
describe  deeming  of  income  from  a 
spouse  or  parent.  All  three  changes  are 
based  on  a  review  of  the  statutory 
provisions,  are  made  in  the  interests  of 
equity,  and  respond  to  comments  from 
the  public.  Each  change,  at  most  affects 
only  two  months'  benefit  computations. 

Death  of  Ineligible  Spouse  or  Parent; 
Eligible  Child's  Attainment  of  Age  IB 

Several  commenters  were  concerned 
that  under  RMA,  eligible  individuals 
can  be  charged  with  income,  including 
income  deemed  in  a  prior  month  from  a 
spouse  or  parent,  when  that  income  may 
no  longer  be  available.  Except  for 
deeming  the  income  and  resources  of 
essential  persons  and  sponsors  of  aliens, 
the  Secretary  has  discretion  under 
sections  1614(f)  (1)  and  (2)  of  die  Act  to 
determine  the  circumstances  under 
which  it  would  be  inequitable  to  deem. 
Accordingly,  these  regulations  reflect 
the  determination  that  it  would  be 
inequitable  to  compute  benefit  payments 
based  on  income  deemed  in  a  prior 
month  from  an  ineligible  spouse  or 
parent  when  there  has  been  a  change 
which  is  wholly  beyond  the  control  both 
of  the  eligible  individual  and  of  the 
spouse  or  parent.  These  regulations 
recognize  only  two  such  situations: 
death  of  the  ineligible  spouse  or  parent 
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Baaed  an  oar  cendaafoit  fhaf  anyone 
aoHect  to  dw  IBS  FBR  rikeolt)  have  ti»t 
amoMrt  to  pwreheae  anwB  eenrfbrt  Hema 
not  sopfiiied  by  the  medkal  care  facility, 
it  also  wobM  be  ineqoitoUe  to  ose 
income  oaened  from  a  apooae  or  parent 
in  a  prior  BioRtb  to  eompato  benefit 
payraenta  wben  lhe$25  PBR  appKea  in 
the  eaneat  month.  Cbirtftiaed  oae  of 
incone  deemed  in  a  prior  month  eouM 
mean  that  an  mclvidBal  woofd  bare 
little  or  nothing  wMi  vrfricb  to  obtain 
conrfort  iteaia.  Thaee  regulations  reflect 
the  detemiaatifw  Aat  it  would  be 
ineqoiteble  to  deem  mider  the 
circamataocea  desofbed 

Deemiag  Ftom  a*  EaMiUial  Panoo 

These  fiael  regolations  also  state  that 
we  do  not  Bse  ineome  deemed  from  an 
essential  person  to  a  prior  month  to 
deteiaiine  the  benefit  amoont  of  an 
eBgibie  imfividBa!  for  eligible  spotiae} 
beginning  with  the  month  the  eligiWe 
indfvidoal  far  eBgiMe  spoase)  is  no 
longer  efigMe  for  m  increased  benefit 
becanae  of  the  esaential  person.  Tbns,  ia 
these  c&camatoncea,  on^^  the  el^^ble 
indjvidaara  (or  eHgiWe  spome'a)  own 
income  to  a  prior  mondt  is  used  m 
detnnmdag  the  benefit  amomit  1^  the 
current  month.  The  revision,  which  is  a 
chatga  from  the  nde  pn^oeed  in  fSte 
^MkM,  to  consiatent  with  the  provimons 
of  the  sfatDte  that  pra<nde  for  essentia) 
persons.  Sectwa  211  of  Pab.  L  W-W 
require*  ttie  deennigof  tfte  bicome  and 
resourcea  of  an  esaenttol  person  in 
conjunction  with  aogmented  peymeitf 
(an  increment)  to  the  qualified 
individn).  Am  eseeirtial  person  is  an 
individual  who  haa  lived  wift  an  Sa 
recipient  since  EJecaaiber  lS73v  did  not 
veccive  Steto  assistance  to  December 
1973;  and  docs  not  receive  SS  benefits. 
Since  the  tocrenent  is  no  longer  payable 
when  the  tadhridoa)  (or  eKgiMe  spouse) 
no  longer  ^a^  am  esaential  person, 
deeming  of  the  essential  person's 
income  should  also  and  for  pnrpoaes  of 
compating  benefit  aanaaatsi  This  revised 
policy  is  ale^ad  to  }§  41ft,»6t(c)  uid 
41&lia9,  whkfa  MKplato  how  and  when 
we  dacm  income  from  an  essential 
person. 

We  have  made  a  number  of  editorial 
changes  dvoaghoot  tiie  sections  that 
deal  w*th  deea^ng  to  make  them  clearer. 
We  have  made  a  conforming  change  fa 
§  416.116S  to  pomt  out  that  income  of  a 
child  may  irclude  in-kind  support  and 
maintenaaca  rcGeived  from  parents 
whes  their  tooema  ia  no  longer  deemed 
to  the  child 


Seupart  Er^Reaouroes 

The  only  necesaafy  diange  to  this 
subpart  is  m  &  41&1232.  It  reflects  the 
change  from  quarter^  detemtoationfl  to 
monthliy  delnaiaatioaa  to  regard  to 
cash  (and  iatereat)  received  to  replace 
lost,  damaged,  oi  stolaa  (asonrcaa.  Sock 
cash  (and  inUaeat)  not  as  apent  witfam 
nine  montha  will  be  couoted  as  a 

reacwrce  begianingmth  the  tenth 

moBtk 

Subpart  T — Stote  Snpplsmentotion 
Ruviskina;  Agreanients;  Payments 

Existing  regulatioas  m  Sabpert  T 
require  some  cbangas  to  canfoon  to  the 
proviaiona  of  section  2341  of  Pub.  L  97- 
36.  In  general,  monthly  periods  are  used 
to  detemiae  eligibili^,  and  the  amount 
of  Stote  atvpieaents  adawdatered  by 
us.  Honvevct;  partkatota  are  bdng 
accomplished  for  the  most  part  m  the 
individual  ageag^enfto  diat  provide  for 
Federal  adassuatratton  of  State 
supplementery  payments.  We  ate 
amending  i  «iai2fi20  by  drictiag 
reference  to  qanteia  m»  they  now 
relate  to  federally  adanniatend  Stote 
su|ifiiementaiy  paymento.  Wa  are 
adding  a  new  patagraph  (i^  to  I  «&2030 
to  exptom  how  Stato  paynaat  levria 
relate  to  the  new  accounting  system. 

Other  Sut^parts 

Subpart  M,  Saspcnsioeis  and 
Terminattona.  ia  paeaaaAy  baaig 
recodified  Jtoviatoaa  to  imptomentRMA 
(Section  2341  of  Pab.  L.  97-K)  are 
included  to  the  leoodificatton.  No  maior 
changes  in  thto  rcapact  are  anticipated 
bat  the  reoodificatioo  is  being  pabHshed 
as  an  109M  and  coamients  wW  be 
invited. 

Comments  Received  Following 
Publication  of  the  Notica  of  Ptopasad 
Rulemaktog  Pubfiabad  Octobat  29»  1861 
(46  FR  53449) 

We  received  12  eomments  to  response 
to  the  NPRM:  seven  froas  State 
departments  that  adminiater  programs 
for  the  needy  and  one  each  fixmi  a  law 
center,  a  private  welfare  agency,  a 
center  on  aging,  the  mayor  of  a  city  and 
an  association  of  homes  fbr  the  aging. 
All  coRBnented  on  one  or  more 
provisions  of  the  regolations.  We  have 
combined  thoee  comments  tfiat  deal 
with  the  same  issae. 

Comment-  Kve  commenters  objected 
to  the  rule  in  f  418.728  (a)  and  (b),  the 
reduction  from  30  days  after  the  end  of  a 
quarter  fa  \^iidr  an  event  occurred  to  10 
days  after  the  end  of  a  month  fa  which 
an  event  occurs  for  beneficiaries  to 
report  changes  tfrat  affect  tiieir  SSI 
eligibihty  or  benefit  payment  Mbst 
noted  that  SSI  beneficiaries  are 


freqnendy  handicapped  by  age  or 
(fisabSity  so  that  reporting  presents 
problems  fbr  them.  Some  also  said  that 
we  could  retafa  the  30  days  and  still 
make  timely  changes  fa  eUgibiBty  or  the 
amount  of  benefits.  One  cited  an 
example  that  a  change  m  August  could 
be  reported  by  September  30  and  give 
SSA  all  the  month  of  October  to  effect 
the  change  fa  the  benefit 

Response:  Tea  days  is  a  shortened 
period,  but  a  short  period  is  necessary 
since  changes  can  affect  both  eBgibiEty 
for  payments  and  the  amouai  of  a 
payment  Changes  must  be  reported  fa 
time  for  us  to  change  the  amount  of  the 
check.  A  change  m  Auguat  that  was 
reported  as  late  as  September  30  could 
not  be  reflected  m  the  check  the 
recipient  receives  on  October  1.  We 
would  have  to  receive  the  report  by 
September  la 

It  is  during  the  intenrentog  period  that 
we  mu^  receive  the  report,  apdate  our 
records,  iasued  a  aotiee  of  "^"Tigf.  and 
notify  the  Treasuiy  Departneat  to 
change  the  amount  of  the  check  oc  not  to 
issue  it  A  longer  lepoctiDg  period  would 
result  to  aiore  owetpaymeato  to 
fadividuala,  TJauly  notificakian  of 
changes  so  that  the  correct  anoaat  of 
benefits  can  be  paid  is  important  to  toe 
recipient  because  it  eliauaates  his  oc  her 
harden  of  later  payiag  beck  an 
overpayment 

We  have  opoated  andar  Urn 
requirement  fas  well  aa  the  o^t 
provisions  of  SMA)  since  April  1962.  We 
are  not  aware  of  any  hardship  that  die 
reportmg  paovisBoa  haa  cnned 
recipients.  Oar  legatoittona  provide  toat 
no  redpieirt  who  has  gcnd  caaae  for 
failure  to  r^rat  on  time  wifi  be 
penalized  (30  CFR  416.732)1  to  case  <^ 
hardshq>  which  oonstitatea  good  canse, 
the  Social  Secnity  Afemigtiation  does 
not  impose  a  penalty  fbr  tote  reporting. 
Comment  Two  coanaeHtets  pointed 
out  that  the  statate  provides  an 
alternative  of  one  or  two  montha  fbr 
RMA.  Ih^  briieve  one  prwr  monft  to 
determine  the  amount  of  benefits  wtmld 
be  preferable  to  the  two  prior  months 
that  these  regolations  provide. 

Responser  The  objective  of  RMA  is  to 
promote  accorate  payment  of  benefits  to 
beneficiaries  and  redm:e  overpayments. 
It  would  not  be  possible  to  achieve  Ais 
if  we  were  to  pay  benefits  to  indivi duals 
on  the  first  of  the  monft  on  the  basis  of 
income  fbr  the  famiecfiately  preceding 
month.  There  wtmhJ  be  no  lapse  of  time 
for  fadividoals  to  report  and  for  us  to 
process  the  change. 

Comment-  Three  State  offices  that 
administer  programs  for  the  needy 
objected  to  one  of  the  effects  of  RMA— 
the  fact  that  beneficiaries  receive  Social 
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Security  insurance  and  other  program 
benefit  increases  in  one  month  but  that 
SSI  benefits  are  not  reduced  accordingly 
until  the  second  month  thereafter. 

Response:  Congress  has  recognized 
this  problem  and  has  amended  the 
statute  to  remedy  it.  Section  183  of  Pub. 
L  97-248  provides  that  cost-of-living  and 
other  increases  in  Social  Security 
insurance  benefits  at  the  time  of  SSI 
beneHt  increases  are  to  be  used  to 
determine  the  amount  of  SSI  benefits  for 
months  in  which  the  increase  is 
received.  This  applied  in  January  and 
February  1984,  the  Hrst  two  months  of 
an  SSI  beneBt  increase  following 
enactment  of  Pub.  L  97-248.  It  will  also 
apply  to  the  first  two  months  of  SSI 
benefit  increases  in  the  future.  Section 
1611(c)  of  the  Act,  as  amended,  also 
provides  that  the  Secretary  prescribe  by 
regulation  the  circiunstances  under 
which  there  is  reliable  information 
currently  available  on  other  kinds  of 
income  so  that  changes  in  amounts  may 
be  used  to  determine  the  monthly  SSf 
benefit  for  the  month  in  which  the 
change  occurs.  However,  we  have  not 
yet  determined  the  best,  way  to 
implement  this  provision  with  reference 
to  benefits  other  than  Social  Secxjtrity 
increases  at  the  time  of  an  SSI  benefit 
increase. 

Comment  Three  State  offices  that 
administer  programs  for  the  needy  and  a 
private  welfare  agency  are  concerned 
about  beneficiaries  being  charged  with 
income,  including  income  deemed,  in  a 
prior  month  when  that  income  may  no 
longer  be  available.  For  example,  a 
couple  is  divorced  or  a  spouse  or  a 
parent  dies  and  his  or  her  income  from 
prior  to  the  divorce  or  death  continues 
to  be  counted  for  two  months. 

Response:  In  recognition  of  this 
problem,  these  final  regulations  have 
been  revised.  To  determine  benefit 
amounts,  we  will  not  use  income 
deemed  fi'om  an  ineligible  spouse  or 
ineligible  parent  in  a  prior  month  to 
determine  the  benefit  amount  for  a 
current  month  when  the  parent  or 
spouse  dies.  The  Secretary  has  authority 
under  sections  1614(f)  (1)  and  (2)  of  the 
Act  not  to  deem  the  income  of  a  spouse 
or  parent  when  it  is  inequitable  to  do  so. 
The  Secretary  considered  extending  this 
policy  to  other  situations  such  as 
divorce  or  separation  but  decided  not  to 
do  so  for  the  reasons  stated  in  the 
preamble  in  the  discussion  of  the 
deeming  provisions.  However,  we  must 
use  an  eligible  individual's  own  income 
in  a  prior  month  to  compute  a  benefit 
payment.  There  is  no  statutory  authority 
to  do  otherwise. 

Comment  The  law  center  requests 
that  SSI  recipients  be  sent  notices  to 
explain  how  benefits  will  be  determined 


during  the  transitional  period,  from  April 
1982  when  the  new  provisions  begin  to 
]une  1982  when  the  two-month 
retrospective  accounting  applies. 

Response:  Each  SSI  recipient  received 
a  "stuffer"  with  the  March  1982  check. 
This  stuffer  explained  the  new  system 
and  how  the  conversion  would  be 
accomplished.  We  made  the  notice  as 
clear  as  possible.  Those  who  did  not 
understand  had  a  month  to  call  or  visit  a 
Social  Security  office  for  clarification. 

Comment  One  State  noted  that  there 
seemed  to  be  no  need  for  Federal  living 
arrangement  codes  "B"  and  "D"  and  this 
would  affect  State  supplements.  ("B" 
designates  a  recipient  who  is  receiving 
food  and  shelter  while  living  in  the 
household  of  another,  "D",  an  individual 
in  a  medical  care  facihty  and  subject  to 
the  $25  FBR.)  The  State  saw  a  problem 
in  that  there  seemed  to  be  insufficient 
time  to  renegotiate  agreements  for 
Federal  administration  of  the  State's 
supplementary  payments.  The  State  did 
not  intend  that  individuals  receive 
higher  or  lower  payments  in  April  than 
they  did  in  March  because  of  the 
retrospective  budgeting. 

Response:  We  continue  to  use  living 
arrangement  codes.  The  codes  are 
entered  in  our  computer  systems  and  are 
used  for  effective  and  efficient 
administration  of  both  the  Federal  SSI 
and  State  supplementary  payments  that 
we  administer  for  the  States.  Thus, 
States  continue  to  determine  the 
amounts  of  supplements  they  wish  to 
provide  to  their  recipients  in  accordance 
with  our  system  of  administration. 
Under  RMA,  some  individuals  may 
receive  more  and  some  individuals  may 
receive  less  overall  income,  including 
the  Federal  and  State  benefits,  if 
eligibility  continues  but  a  change  occurs 
in  living  arrangements  between  the 
month  for  which  countable  income  is 
used  to  compute  a  payment  and  the 
month  for  which  payment  is  made. 
There  is  no  alternative  under  the  statute. 
Of  course,,  this  did  not  occur  in  April 
1982  because,  under  the  provisions  for 
the  transition  to  RMA,  individuals 
received  payments  for  April  based  on 
April's  income. 

Comment  One  State  department 
questioned  the  legal  authority  for  our 
counting  the  same  income  for  more  than 
one  month.  We  count  the  same  income 
for  three  months  during  the  transition 
period  and  when  individuals  first 
become  eligible  or  after  a  period  of 
ineligibility.  The  State  says  this  counting 
is  illegal  in  the  Aid  to  Families  With 
Dependent  Children  program. 

Response:  We  reviewed  our 
implementation  of  this  aspect  of  the  SSI 
RMA  statute  in  response  to  the 
comment.  We  have  not  identified  any 


significant  problems  resulting  from  our 
decision  to  implement  RMA  by  counting 
the  income  from  the  first  month  of 
eligibility  in  determining  the  benefit  for 
the  second  and  third  months  in  the 
period.  This  policy  is  clearly  authorized 
by  the  SSI  statute.  SecUon  ieil(c)(2)  of 
the  Act  provides  that  the  amount  of  an 
SSI  benefit  for  the  month  of  initial 
eligibility  and  the  month  following  a 
month  of  ineligibility  will  be  computed 
prospectively.  It  further  permits  but  does 
not  require  the  Secretary  to  apply  this 
provision  to  the  month  immediately 
following  one  of  those  months.  The 
Secretary  has  decided  not  to  apply 
prospectivie  accounting  in  the  second 
month  of  eligibility  or  re-eligibility  but 
rather  to  use  one  month  retrospective 
accounting  as  section  1611(c)(1)  of  the 
Act  clearly  allows.  In  the  third  month  of 
eligibility  or  re-eligibility,  2-month 
retrospective  accounting  is  used  under 
section  1611(c)(1).  We  will  continue  to 
monitor  our  implementation  of  this 
provision  and  will  consider  making  any 
changes  if  problems  are  identified  in  the 
future. 

Comment.  An  association  of  homes 
for  the  aging  asks  whether  S  416.2030(c) 
permits  States  to  apply  a  current  month 
accounting  system  for  determining 
benefit  amount  under  a  retrospective 
system  for  determining  eligibility. 

Response:  Section  416.2030(c]  of  these 
regulations  requires  the  use  of  the 
current  month  to  determine  eligibility 
and  a  retrospective  month  to  determine 
benefit  amount  (the  converse  of  the 
association's  proposal).  The  regulation 
makes  Federal  administration  of  a 
State's  optional  supplementation 
program  consistent  with  the  RMA 
legislation. 

Comment  A  State  objects  to  the 
revised  definition  of  infiequent  or 
irregular  income.  The  commenter 
suggests  that  the  quarterly  limits,  $30  for 
earned  income  and  $60  for  unearned 
income,  be  retained  with  the  proviso 
that  the  exclusion  be  restricted  to 
payments  received  only  once  a  quarter 
horn  a  single  source. 

Response:  We  have  no  option  to 
retain  the  quarterly  dollar  amounts 
because  the  statute,  as  amended, 
stipulates  the  $10  and  $20  amounts  for 
monthly  payments.  As  the  commenter  is 
aware,  in  implementing  this  provision 
we  do  limit  the  exclusion  to  payments 
received  only  once  a  quarter  from  a 
single  source  in  order  to  eliminate  the 
exclusion  of  recurring  payments. 

Comment  A  State  believes  these 
regulations  are  unclear  in  regard  to 
determination  of  SSI  payments  for 
individuals  who  have  been  receiving 
benefits  and  move  from  a  deeming 
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situation  into  a  medical  care  facility 
where  the  $25  FBR  applies. 

Response:  In  these  final  regulations, 
we  have  rewritten  and  revised  the  rules 
on  deeming  when  an  individual  is  in  a 
medical  facility  and  subject  to  the  $25 
FBR.  We  believe  the  coramenter  will 
now  find  them  clear. 

Comment.  Several  commenters  are 
concerned  about  loss  of  benefits  for 
individuals  who  become  subject  to  the 
$25  FBR.  Rather  than  having  $25  for  the 
first  two  months  of  care,  these 
individuals  may  have  no  income  at  aU 
because  of  RMA.  The  commenters  point 
out  that  these  individuals  will  have  no 
monies  for  personal  needs. 

Response:  Since  publication  of  the 
^fPRM  and  receipt  of  these  comments, 
we  have  reviewed  this  policy  and  have 
revised  the  rules.  While  the  amended 
statute  requires  that  income  in  a  prior 
month  be  used  to  establish  a  benefit 
amoimt  for  the  current  month  it  does  not 
specifically  require  that  deemed  income 
in  the  prior  month  be  included.  Also, 
sections  1814(0  (1)  and  (2)  of  the  Act 
give  the  Secretary  the  authority  to 
determine  the  circumstances  under 
which  it  would  be  inequitable  to  deem 
from  an  ineligible  spouse  or  parent.  The 
Secretary  has  determined  that  it  would 
be  inequitable  to  use  income  deeded  in 
a  prior  month  fit>m  an  ineligible  spouse 
or  ineligible  parent  to  determine  the 
benefit  amount  when  the  $25  FBR 
applies.  However,  if  nonpayment  is 
caused  by  the  individual's  own  income 
in  a  prior  month,  the  Secretary  has  no 
option  and  must  follow  the  RMA  rules. 

Comment.  Two  States  report  that  they 
have  conducted  studies  on  the  impact  of 
RMA  on  their  programs  for  the  needy 
and  find  that  the  new  accounting  will  be 
more  costly  for  them  than  anticipated. 
They  ask  that  we  request  legislation  to 
establish  prospective  monthly 
accounting. 

Response:  The  cost  features  of  RMA 
have  been  brought  to  the  attention  of 
Congress  and  have  been  remedied  to  a 
large  extent.  As  discussed  earher  in  this 
preamble  and  in  response  to  comments, 
RMA  will  not  apply  for  increases  in 
Social  Security  benefits,  as  such 
increases  can  be  counted  in  the  current 
month  to  determine  the  amount  of 
benefits.  Such  a  pohcy  would  be  applied 
at  the  time  of  a  benefit  increase  in 
Social  Security  and  SSI  benefits.  While 
section  1611(c)(4)  of  the  Act  allows  the 
use  of  prospective  accounting  if  the 
Secretary  determines  there  is  reliable 
information  currently  available,  as 
discussed  earlier  in  this  preamble  and  in 
response  to  another  comment,  the 
Secretary  has  this  matter  under 
consideration  and  is  not  exercising  this 
authority  at  this  time. 


Note. — We  received  several  comment*  on 
the  implications  for  Medicaid  of  our  proposed 
RMA  rules.  The  commenters  asked  that  we 
consider  these  Medicaid  implications  before 
issuing  these  final  RMA  rules.  SSA  is 
required  by  statute  to  use  RMA  for  SSI 
purposes  even  though  there  may  b«  some 
Medicaid  implications.  We  have  asked  the 
Health  Care  Financing  AdministratioD  to 
consider  the  Medicaid  comments. 

Justification  for  Dispensing  With  Notice 
of  Proposed  Rulemaldng 

Section  1611(c)  of  the  Act,  as  reflected 
in  these  final  regulations,  provides  for 
monthly  determinations  of  SSI  eligibility 
and  benefit  amount.  This  section 
provides  for  the  use  of  retrospective 
monthly  accounting  to  determine  benefit 
amount  in  most  cases.  However,  in  a 
month  of  initial  eligibility  or  re-eligibility 
benefit  amount  is  determined  on  a 
prospective  basis.  Before  the  final  rules 
implementing  RMA  could  be  published, 
section  1611(c)  was  further  amended  by 
sections  181  and  183  of  Pub.  L  97-248. 
Section  181  provides  for  prorating  SSI 
benefits  in  a  month  of  initial  eligibility 
or  re-eligibility.  Section  183  provides  for 
counting  title  II  increases  in  the  first 
and,  at  the  Secretary's  option,  the 
second  month  of  an  SSI  benefit  increase. 

The  provisions  of  sections  181  and  183 
aflfect  the  regulations  set  out  in  these 
final  RMA  rules.  If  the  changes  required 
by  sections  181  and  183  are  not  included 
in  these  final  RMA  rules,  several 
sections  of  the  RMA  regulations  will  be 
incorrect.  Therefore,  it  would  be 
necessary  to  delay  publication  of  either 
all  of  the  final  regulations  on  RMA  or 
the  specific  provisions  affected  by 
sections  181  and  183  until  the  rules 
reflecting  sections  181  and  183  could  be 
promulgated  pursuant  to  prior  notice 
and  public  comment  procedures.  The 
final  RMA  regulations,  particularly 
S  416.420  that  is  affected  by  sections  181 
and  183,  are  crucial  to  the  SSI  program 
since  they  affect  every  determination  of 
eligibility  and  benefit  amount. 
Therefore,  the  final  RMA  rules  need  to 
be  published  without  delay  so  the  public 
is  aware  of  how  RMA  is  being 
implemented.  Accordingly,  we  believe 
the  use  of  prior  notice  and  comment 
procedures  for  the  rules  implementing 
sections  181  and  18S  of  Pub.  L.  97-246 
would  be  impracticable  and  contrary  to 
the  public  interest. 

In  addition,  we  believe  that 
publication  of  these  regulations 
implementing  sections  181  and  183  in 
proposed  form  is  imnecessary  since  they 
merely  reflect  the  statutory 
requirements  and  do  not  represent  any 
meaningful  exercise  of  discretion.  The 
regulations  implementing  section  181 
merely  state,  as  the  statute  requires,  that 
SSI  benefits  in  the  initial  mondi  of 


eligibility  or  re-eligibility  will  be 
prorated  to  reflect  the  number  of  days  in 
the  month  that  the  recipient  is  eligible. 
The  regulations  implementing  section 
183  do  exercise  the  option  authorized  by 
the  statute  of  counting  the  title  II 
increase  in  the  second  as  well  as  the 
first  month  of  an  SSI  benefit  increase. 
However,  the  Secretary's  exercise  of 
this  option  is  not  truly  discretionary. 
Rather,  it  is  the  only  logical  option  in 
light  of  the  manner  in  which  she  has 
chosen  to  implement  RMA.  The  RMA 
provision  gives  the*ecretary  the  choice 
of  determining  benefit  amount  based  on 
one  month  or  two  month  retrospective 
accounting.  Under  the  SSI  program,  title 
n  benefits  are  counted  as  income  in 
determining  the  amount  of  the  SSI 
benefit.  The  purpose  of  section  183  was 
to  alleviate  a  problem  caused  under 
RMA  because  SSI  benefits  and  title  D 
benefits  are  increased  in  the  same 
month  but  the  title  n  benefit  increase  is 
not  countable  under  RMA  until  either 
one  or  two  months  after  the  increase 
occurred.  If  the  Secretary  had  chosen 
one  month  retrospective  accounting, 
counting  the  title  II  benefit  increase  in 
only  the  first  month  of  the  SSI  benefit 
increase  would  carry  out  the  purpose  of 
section  183.  However,  since  the 
Secretary  chose  two  month 
retrospective  accounting,  as  reflected  in 
the  RMA  NPRM  and  in  these  final 
regulations,  it  is  necessary  for  the 
Secretary  to  exercise  the  option  under 
section  183  and  count  the  title  n 
increase  in  the  second  month  of  an  SSI 
benefit  increase  to  carry  out  the  purpose 
of  that  provision. 

Accordingly,  we  believe  that  under  5 
U.S.C.  553(b)^)  good  cause  exists  for 
waiver  of  notice  of  proposed  rulemaking 
on  the  rules  implementing  sections  181 
and  183  since  issuance  of  proposed 
regulations  would  be  unnecessary, 
impracticable  and  contrary  to  the  public 
interest. 

While  the  notice  of  proposed 
rulemaking  is  being  waived  we  are 
interested  in  comments  regarding  the 
interim  regulations  at  SS  416.420  (a)  and 
(b)  and  416.501.  We  will  review  any 
comments  received,  and  will  revise  the 
rules  if  appropriate,  based  on  the 
comments  received. 

Regulatory  Procedures,  Executive 
Order  12291 

These  regulations  have  been  reviewed 
under  "Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  major 
regulation.  Therefore,  an  economic 
impact  analysis  is  not  required.  Any 
costs  have  been  the  direct  result  of 
implementing  the  statute  and  do  not 
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result  from  this  rule.  Retrospective 
Monthly  Accounting  (RMA>wa8 
impleraented  by  statute  on  April  1, 1982 
at  an  ammal  cost  of  $30  milbon  for  FY 
1982  and  $S  million  for  FY  1983.  We 
estimate  that  there  will  be  no  program 
cost  or  savings  from  RMA  for  FY  1964  or 
FY  1985.  The  change  made  in  RMA  by 
section  183  of  Pub.  L.  97-248  (The  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982),  which  deals  with  the  coordination 
of  title  n  and  XVI  benefit  increases, 
revised  the  main  feature  ot  RMA  which 
previously  resulted  in  program  cost  The 
use  of  RMA  to  detennine  clioit  benefits 
may  result  in  benefit  reduction  for  some 
clients,  but  these  costs  are  expected  to 
be  minor. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
additional  reporting  or  recordkeeping 
requirements  requiring  OMB  clearance. 
SSA  has  clearance  for  form  SSA-6150 
(OMB  No.  0g6&-0128)  on  which 
beneficiaries  are  to  report  income  and 
other  factors. 

Regulatary  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entides 
because  they  primarily  affect 
individuals,  with  some  impact  on  States. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13.807.  Supplemental  Security 
Income  Program). 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Seciuity  Income  (SSI). 

Dated:  May  8, 1964. 
Martha  A  McStaen, 
Acting  Commissioner  of  Social  Security. 

Approved:  November  14. 1985. 
Margarel  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  41»-SUPPI^MENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DISABUED 

Part  416  of  Title  20  of  the  Code  of 
Federal  Rejrulations  is  amended  as 
follows: 

Subpart  B— EHgMlfty 

1.  The  authority  citation  for  Subpart  B 
of  Part  416  is  revised  to  read  as  foUows: 

Aulhatily:  Sec.  1102. 1602. 1611. 1614,  and 
1631  of  the  Social  Security  Act  as  amended: 
sees.  211  and  212  of  Pub.  L  83-66;  49  StaL  647 


as  afliewled,  86  Stat  1465, 86  Stat  1468, 86 
Stat  MTl,  and  86  Stat.  1475;  (42  U.S.C  1302, 
1381a,  1362. 1382c  and  1383). 

2.  Section  416.200  ia  revised  to  read  as 

follows: 

941«lMO   tatroduedon. 

You  are  eli^ble  for  SSI  benefits  if  you 
meet  all  the  basic  requirements  listed  in 
S  416^202.  You  must  give  us  any 
information  we  request  and  show  us 
necessary  documents  or  other  evidence 
to  prove  that  you  meet  these 
requirements.  We  determine  your 
eligibility  for  each  month  on  the  basis  of 
your  countable  income  in  that  month. 
You  continue  to  be  eligible  unless  you 
lose  your  eligibility  because  you  no 
longer  meet  the  basic  requirements  or 
because  of  one  of  the  reasons  given  in 
a  416.210  duough  4ia214. 

(416.201    [Amandcd] 

3.  Section  416.201  is  amended  by 
redesignating  the  definition  "calendar 
quarter"  to  S  416.1101  and  by  placing  it 
in  alphabetical  order. 

4.  In  9  416.203,  paragraph  (b)  is 
revised  to  read  as  follows: 


olSSI 


(b)  How  we  detennine  your  eligibility 
for  SSI  benefits.  We  determine  that  you 
are  eligible  for  SSI  benefits  for  a  given 
month  if  you  meet  the  requirements  in 

9  416.202  in  that  month.  However,  we 
usually  determine  the  amount  of  your 
SSI  benefits  for  that  month  based  on 
your  income  in  an  earlier  month  (see 
9  416.420).  Thus,  it  is  possible  for  you  to 
meet  the  eligibility  requirements  in  the 
given  month  but  receive  no  benefit 
payment  for  that  month. 

5.  In  9  416.204,  paragraph  (c)  is  revised 
to  read  as  follows: 

f41C204    RecMsrmlnatlonsofSSI 
■ngHNny. 

*        •        •        •        • 

(c)  The  period  for  which  a 
redetermination  applies:  (1)  The  first 
redetermination  applies  to— 

(i)  The  month  in  which  we  make  the 
redetermination; 

(ii)  All  the  months  after  the  month  of 
first  eligibility;  and 

(iii)  Future  months  until  the  second 
redetermination. 

(2)  All  other  redeterminations  apply 
to— 

(i)  The  month  in  which  we  make  the 
redetermination; 

(ii)  All  the  months  that  came  after  the 
last  time  we  made  a  redetermination; 
and 

(iii)  Future  months  until  the  next 
redetermination. 


(3)  If  we  made  two  redeterminations 
which  cover  the  same  mondi,  the  later 
redetermination  is  the  one  we  apply  to 
that  month. 

Subpart  O— Amount  of  OaiNlHs 

6.  The  authority  citation  for  Subpart  D 
of  Part  416  is  revised  to  read  as  follows: 

Authority:  sees.  1102. 1611. 1612. 1617.  aad 
1631  of  the  Social  Security  Act  as  amended; 
48  Stat  647  as  amended,  86  Stat  1466. 86  SUt 
1488.  86  SUt  1475,  (42  U.S.C.  1302, 1382. 
1362a.  and  1383);  Sec.  211  of  Pub.  L  93-66. 
Sec.  182  of  Pub.  L  97-248.  96  Stat.  404. 

7.  Section  416.410  is  revised  to  read  as 
follows: 

9416,410    Amount  of  benalMa;  aiglble 


The  benefit  under  this  part  for  an 
eligible  individual  who  does  not  have  an 
eligible  spouae,  who  is  not  in  a  certain 
kind  of  institotion  (see  9  416.414),  and 
who  is  not  a  qualified  individual  (as 
defined  in  9  416.221),  shall  be  payable  at 
the  rate  of  $314.00  per  month  beginning 
January  1, 1984  (however,  see  9  416.405 
with  respect  to  cost-of-living  increases), 
reduced  by  the  amount  of  audi 
indrvidual's  countable  income  (defined 
in  9  416.1104)  as  explafaied  in  9  416.42a 

8.  Section  416.412  is  revised  to  read  as 
follows: 

S  416.412    Amount  of  banefita:  ailgiNe 


The  benefit  under  this  part  for  an 
eligible  couple  neither  of  whom  is  in  a 
certain  kind  of  institution  (see  9  416.414) 
or  is  a  qualified  bidividual  (as  defined  in 
9  416.221).  shall  be  payable  at  the  rate  of 
$472M  per  month  bej^nning  January  1, 
1984  (however,  see  9  41&405  widi 
respect  to  cost-of-living  increases), 
reduced  by  the  amount  of  countable 
income  (defined  in  9  416.1104)  as 
explained  in  9  416.42a 

9.  Section  416.413  is  revised  to  read  as 
follows: 

9  416.413    Amount  of  baoaflts,  QuaWlad 
hMttvkJuaL 

The  benefit  under  this  part  for  a 
quaUfied  individual  (defined  in 
9  416.221)  is  payable  at  the  rate  for  an 
eligible  individual  or  eligible  couple  plus 
an  increment  for  each  essential  person 
(defined  in  9  416.222)  in  the  household, 
reduced  by  the  amount  of  countable 
income  of  the  eligible  individual  or 
eligible  couple  as  explained  in  9  416.420. 
Beginning  January  1, 1984,  the  amount  of 
the  increment  is  $157.00  per  month  and 
this  increases  when  the  Federal  benefit 
rate  increaees  (as  explained  in 
9  416.405). 


BEST  COPY  AVAIUBLE 
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10.  In  8  416.414.  paragraph  (b)  is 
revised  to  read  as  follows: 


S41M:I4  Amount  of  bMwfRs; 
MMduH  or  clIgM*  coupte  m  a 
carefMMHy. 


fb)  The  benefit  rates  are— 

(1)  Eligible  individual.  The  benefit 
rate  for  an  eligible  individual  with  no 
eligible  spouse  is  $25  per  month.  The 
benefit  payment  is  figured  by 
subtracting  the  eligible  individual's 
countable  income  (see  Subpart  K)  fix)m 
the  benefit  rate  as  explained  in 

S  416.420. 

(2)  Eligible  couple  both  in  medical 
care  facilities.  The  benefit  rate  for  a 
couple  is  $50  per  month.  Tlie  benefit 
payment  is  figured  by  subtracting  the 
couple's  countable  income  (see  Subpart 
K)  from  the  benefit  rate  as  explained  in 
S  416.420. 

(3)  Eligible  couple  with  one  spouse  in 
a  medical  care  facility.  The  couple's 
benefit  rate  equals: 

(i)  $25  per  month  for  the  spouse  in  the 
medical  care  facility:  plus 

(ii)  the  benefit  rate  for  an  eligible 
individual  (see  {  416.410)  for  the  spouse 
who  is  not  in  the  medical  care  facility. 
The  benefit  payment  for  each  spouse  is 
figured  by  subtracting  each  individual's 
own  countable  income  in  the 
appropriate  month  (see  S  416.420)  fit>m 
his  or  her  portion  of  the  benefit  rate 
shown  in  paragraphs  (b)(3),  (i).  and  (ii). 

11.  Section  416.420  is  revised  to  read 
as  follows: 

fi41C.420   Dttof mliMUoii  of  bwtfWa; 


Benefits  shall  be  determined  for  each 
month.  TTie  amount  of  the  monthly 
payment  will  be  computed  by  reducing 
the  benefit  rate  (see  §{  416.410.  416.412. 
416.413.  and  416.414)  by  the  amount  of 
countable  income  as  figured  under  the 
rules  in  Subpart  K  of  this  part.  The 
appropriate  month's  countable  income 
to  be  used  to  determine  how  much  your 
benefit  payment  will  be  for  the  current 
month  (the  month  for  which  a  benefit  is 
payable)  will  be  determined  as  follows: 

(a)  General  rule.  We  use  the  amount 
of  your  countable  income  in  the  second 
month  prior  to  the  current  month  to 
determine  how  much  your  benefit 
amount  will  be  fot  the  current  month. 
However,  if  you  have  been  receiving  an 
SSI  benefit  and  receiving  a  social 
security  insurance  benefit  and  the  latter 
is  increased  on  the  basis  of  the  cost-of- 
living  adjustment  or  because  your 
benefit  is  recomputed,  we  will  compute 
the  amount  of  your  SSI  benefit  for 
January,  the  month  of  an  SSI  benefit 
increase  by  including  in  your  income  the 


amount  by  which  your  social  security 
benefit  in  January  exceeds  the  amount 
of  your  social  security  benefit  in 
November.  Similariy,  we  will  compute 
the  amount  of  your  SSI  benefit  for 
February  by  including  in  your  income 
the  amount  by  which  your  social 
security  benefit  in  February  exceeds  the 
amount  of  your  social  security  benefit  in 
December. 

Example  1.  Mrs.  X's  benefit  amount  is 
being  determined  for  September  (the  current 
month).  Mr.  X's  countable  income  in  July  is 
used  to  detennine  the  benefit  amount  for 
September. 

Example  2  Mr.  Vb  SSI  benefit  amount  is 
being  determined  for  January  (the  current 
month).  Mr.  V  has  social  security  income  of 
$100  in  November.  $100  in  December,  and 
$105  in  January.  We  find  the  amount  by 
which  his  social  security  income  in  January 
exceeds  his  social  security  income  in 
November  ($5)  and  add  that  to  his  income  in 
November  to  detennine  the  SSI  benefit 
amount  for  January. 

(b)  Exceptions  to  the  general  rule— 
(1)  First  month  of  eligibility  or 
eligibility  after  a  month  of  ineligibility. 
We  use  your  countable  income  in  the 
current  month  to  determine  your  benefit 
amount  for  the  first  month  you  are 
eligible  for  SSI  benefits  or  for  the  first 
month  you  become  eligible  for  SSI 
benefits  after  at  least  a  month  of 
ineligibility.  Your  payment  for  such 
month  will  be  prorated  according  to  the 
number  of  days  in  the  month  that  you 
are  eligible  beginning  with  the  date  of 
your  application  or  the  date  on  which 
you  attain  (or  reattain)  eligibility, 
whichever  is  later. 

Example:  Mrs.  Y  applies  for  SSI  benefiU  in 
September.  We  use  Mrs.  Y's  countable 
income  in  September  to  determine  the 
amount  of  her  benefit  for  September.  The 
same  would  be  true  if  Mrs.  Y  had  been 
Ineligible  for  SSI  benefits  in  August  and  again 
became  eligible  for  such  benefits  in 
September. 

(2)  Second  month  of  initial  eligibility 
or  eligibility  after  a  month  of 
ineligibility.  We  use  your  countable 
income  in  the  first  month  prior  to  the 
current  month  to  determine  how  much 
your  benefit  amount  will  be  for  the 
current  month  when  the  current  month 
is  the  second  month  of  initial  eligibility 
or  the  second  month  following  at  least  a 
month  of  ineligibility.  However,  if  you 
have  been  receiving  both  an  SSI  benefit 
and  a  social  security  insurance  benefit 
and  the  latter  is  increased  on  the  basis 
of  the  cost-of-living  adjustment  or 
because  your  benefit  is  recomputed,  we 
will  compute  the  amount  of  your  SSI 
benefit  for  January,  the  month  of  an  SSI 
benefit  increase,  by  including  in  your 
income  the  amount  by  which  your  social 
security  benefit  in  January  exceeds  the 


amount  of  your  social  security  benefit  in 
December. 

Example:  Mrs.  Y  was  initially  eligible  for 
SSI  beneflU  in  September.  Her  benefit 
amount  for  October  will  be  based  on  her 
counUble  income  in  September  (first  prior 
month). 

(3)  Third  month  of  initial  eligibility  or 
eligibility  after  a  month  of  ineligibility. 
We  use  your  countable  income 
according  to  the  rule  set  out  in 
paragraph  (a)  of  this  section  to 
determine  how  much  your  benefit 
amount  will  be  for  the  third  month  of 
initial  eligibility  or  the  third  month  after 
at  least  a  month  of  ineligibility. 

Example:  Mrs.  Y  was  initially  eUgible  for 
SSI  l>enefit>  in  Septeml>er.  Her  benefit 
amount  for  November  will  be  based  on  her 
countable  income  in  September  (second  prior 
month). 

[c)  Payment  of  benefits.  See  Subpart  E 
of  this  part  for  the  rules  on  payments 
and  the  minimum  monthly  benefit  (as 
explained  in  {  416.503). 

9416.422    [RwnovMl] 

12.  Section  416.422  is  removed. 
S  416.424    [Rwnoved] 

13.  Section  416.424  is  removed. 

14.  Section  416.426  is  revised  to  read 
as  follows: 

S41<.42e    Change  In  atatiw  Involving  an 
bMttvMual;  hMNgMMy  occurs. 

Whenever  benefits  are  suspended  or 
terminated  for  an  individual  because  of 
ineligibility,  no  benefit  is  payable  for 
that  month. 

15.  Section  416.432  is  revised  to  read 
as  follows: 

9416.432    Change  In  statu*  Involving  a 
couple;  oNglbiltty  contmuea. 

When  there  is  a  change  in  status 
involving  only  the  living  arrangements 
(for  example,  institutionalization  or  a 
different  household  arrangement)  of  one 
or  both  members  of  an  eligible  couple 
and  eligibility  continues,  benefit 
amounts  will  be  redetermined.  Benefit 
rates  and  payment  amounts  will  be 
consistent  with  99  416.410. 416.412, 
416.413,  and  416.414  and  Subpart  E,  as 
applicable.  Where  the  change  of  status 
involves  the  formation  or  dissolution  of 
an  eligible  couple  (for  example, 
marriage,  divorce,  living  apart  more  than 
6  months),  a  redetermination  of  the 
benefit  amount  shall  be  made  for  the 
months  subsequent  to  the  month  of  such 
formation  or  dissolution  of  the  couple  in 
accordance  with  the  following  rules: 

(a)  When  one  member  of  a  couple 
lives  in  the  household  of  another  and 
receives  support  and  maintenance  in- 
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kind  bom  that  person,  and  the  other 
member  of  the  couple  is  neither  in  the 
household  of  another  receiving  support 
and  maintenance,  nor  subject  to  the  $25 
Federal  benefit  rate  (9  416.414).  the 
benefit  rate  for  the  couple  shall  be 
consistent  with  §  416.412  or  §  416.413.  as 
appropriate.  The  benefit  amount 
payaUe  to  the  member  of  the  couple 
living  in  the  household  of  another  shall 
be  one-third  of  the  amount  of  the 
monthly  benefit  due  the  couple  minus 
the  value  of  in-kind  support  and 
maintenance  received  by  that 
indiAndual,  which  will  not  exceed  one- 
sixth  of  the  benefit  rate  for  a  couple.  The 
benefit  amount  to  the  remaining  member 
ol  the  couple  shall  be  two-thirds  of  the 
amount  of  the  monthly  benefit  due  the 
couple.  This  division  of  the  couple's 
monthly  benefit  applies  for  months  for 
which  the  in-kind  support  and 
maintenance  received  by  the  member  of 
the  couple  in  the  household  of  another 
(valued  at  the  maximum  of  one-sixth  of 
the  benefit  rate  for  a  couple)  is  used  to 
compute  the  monthly  benefit  amount 
(see  §  416.420). 

(b)  When  only  one  member  of  a 
couple  is  subject  to  the  $25  Federal 
benefit  rate  (see  S  416.414).  the  rate  of 
payment  to  that  member  shall  be  $25 
less  his  or  her  appropriate  countable 
income  (see  §  416.420),  computed  as 
though  he  or  she  were  an  eligible 
individual  with  no  spouse.  T^e  benefit 
payment  to  the  other  member  of  the 
couple  will  be  at  the  benefit  rate  for  an 
ehgible  individual  with  no  spouse  (see 
§§  4ia410  or  416.413,  as  appropriate, 
and  §  416.420)  less  his  or  her 
appropriate  countable  income. 

(c)  When  there  is  a  dissolution  of  an 
eligible  couple  and  each  member  of  the 
couple  become*  an  etigible  individual 
the  benefit  amoont  for  each  person  shall 
be  determined  individually  for  each 
month  beginning  with  the  first  month 
after  the  dissolution.  This  shall  be  done 
by  determining  the  applicable  benefit 
rate  for  an  eligible  inidividual  with  no 
eligible  spouse  according  to  i  S  416.410 
or  416.413  and  416.414  and  applying 

S  416.420(a).  See  {  416.1147a  for  the 
applicable  income  rules  where  in-kind 
support  and  maintenance  i«  involved. 

(d)  When  two  ehgible  individuals 
become  an  eUgible  couple  the  benefit 
amount  will  be  determined  for  the 
couple  beginning  with  the  first  month 
following  the  month  of  the  change.  This 
shall  be  done  by  determining  which 
benefit  rate  to  use  for  an  eligible  couple 
and  applying  the  requirements  in 

§9  416.420(a)  and  416.432  (a)  and  (b). 

16.  Section  416.435  is  revised  to  read 
as  follows: 


94ie43fi    Chanocln 


Whenever  benefits  are  suspended  or 
terminated  for  both  members  of  a  couple 
because  of  ineligibility,  no  benefits  are 
payable  for  that  maoth.  However,  when 
benefits  are  suapended  or  terminated  for 
one  member  of  a  couple  because  of 
ineligibility  for  a  month,  the  member 
who  remains  eligible  assumes  the 
eligibility  status  of  an  eligible  individual 
without  an  eligible  spouse  for  such 
month  and  the  benefit  rate  and  payment 
amount  will  be  determined  as  an 
eligibile  individual  for  the  month. 

Subpart  E— PaysMnt  of  BaiMflta, 
OvarpaynMRts,  and  Undarpaymants 

17.  The  authority  citation  for  Subpart 
E  of  Part  416  is  revised  to  read  as 
follows: 

Antfaoiity:  Sees.  1102. 1801, 1802. 1611, 1614, 
1631,  1633,  86  Stat.  1465, 1486, 1473, 1475, 
1476, 1477, 1478,  (42  U.S.C.  1302, 1381. 1381a, 
1382, 1382c.  1363, 1383b). 

18.  Section  416.501  is  revised  to  read 
as  follows: 

f  4 ra«9oi    PayMant  of  DaaalnK  QanaraL 

Payment  of  SSI  benefits  will  be  made 
for  the  month  of  initial  eligibibty  and 
each  subsequent  month  provided  all 
requirements  for  eligibility  (see 
9  416.202)  and  payment  (see  9  416.420) 
are  met  In  the  month  the  individual  first 
meets  all  eligibility  requirements  and 
the  month  in  which  an  individual  re- 
establiahes  eligibility  after  at  least  a 
month  of  ineligibility,  benefits  are  paid 
for  such  a  month  beginning  with  the 
date  in  the  month  on  which  the 
individual  meets  all  eli^ility 
requirements.  In  some  months,  while  the 
factors  o(  eligibility  based  on  the  current 
month  may  be  established,  it  is  possible 
to  receive  no  payment  for  that  month  if 
the  factors  of  eligibility  for  payment  are 
not  met.  Payment  of  benefits  may  not  be 
made  for  any  period  that  precedes  the 
date  on  which  an  appHcation  is  filed  or, 
if  later,  the  date  all  conditions  for 
eligibility  and  payment  are  met.  It  is 
possible  for  a  couple  to  become  eligible 
in  the  same  month  but  as  of  different 
dates  and  receive  different  payment 
amounts  for  ttiat  month  if  they  file  their 
applications  on  different  dates  or  if  they 
meet  the  necessary  requirements  (for 
example,  age)  on  different  dates. 

la  Section  416.^02  is  reviwd  to  read 
as  follows: 

9  416.502    Manner  of  paymanL 

For  the  month  an  individual  first 
meets  all  eligibility  requirements  or  re- 
establishes eligibility  after  a  month  of 
ineligilulity,  an  SSI  check  will  be  issued 
on  or  after  the  day  of  the  month  on 


which  die  individual  beooiBes  eflgiMe  or 
re-eligible  to  receive  benefits.  In  aU 
other  months,  a  check  will  be  issued  at 
the  beginning  of  each  month  and 
represents  payment  for  that  month. 
Unless  otherwise  indicated,  the  monthly 
amount  for  an  eligible  oouple  will  be 
divided  equally  and  paid  in  separate 
diecks  to  each  individual. 

2a  Section  416.503  is  revised  to  read 
as  follows: 

9  4is.a0#   mnfniuivi  laofitMy  benefit 


If 


If  you  receive  an  SSI  benefit  that  does 
not  include  a  State  supplement  the 
mintmum  monthly  SSI  benefit  amount 
payable  is  $1.  Yfhen  an  SSI  benefit 
amount  of  less  than  $1  is  payable,  the 
benefit  amount  will  be  increased  to  $1 
you  receive  an  SSI  benefit  that  does 
indude  a  State  supplement  and  the  SSI 
benefit  amount  is  less  than  $1  but  when 
added  to  the  State  supplement  exceeds 
$1,  the  SSI  benefit  amount  will  not  be 
increased  to  $1.  Rather,  we  pay  the 
actual  amount  of  the  SSI  benefit  plus  the 
State  supplement 

f41CS20    [Amended] 

21.  In  9  416.520,  paragraph  (b){2]  is 
amended  by  changing  die  cross 
reference  "99  416.203  through  416.205  •* 
at  the  end  of  the  paragraph  to  "Subpart 
P". 

9416.531  (Ramovadl 

22.  Section  416.531  is  removed. 

9416.532  [Amended] 

23.  In  9  416.532.  paragraph  (b)  is 
amended  by  dianging  die  cross 
reference  "9  416.242  *'  in  the 
parenthetical  phrase  to  read  "9  416.221", 

M.  Section  416.536  is  revised  to  read 
as  follows: 

9416.536    Undarpeymewte    deWnad. 

An  underpayment  can  occur  only  with 
respect  to  a  period  for  which  a  recipient 
filed  an  application  (where  required)  for 
benefits  and  met  all  conditions  of 
eligibility  for  benefits.  An 
underpayment,  including  any  amounts 
of  State  supplementary  payments  which 
are  due  and  administered  by  the  Social 
Security  Administration,  is: 

(a)  Nonpayment,  where  payment  for  a 
month  was  due  but  was  not  made;  or 

(b)  Payment  of  less  dian  the  amount 
due  for  any  month. 

9416537    [Amended] 

25.  In  9  416.537,  paragraph  (b\(\)  is 
amended  by  changing  the  cross 
reference  "9  4ia951"  to  "9  416.931'*,  and 
paragraph  (b)(2)  is  amended  by 
changing  the  cross  reference  "9  416.713" 
to  "9  416.724". 
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28.  Section  416.536  is  revised  to  read 
as  follows: 

S416.536   Amount  of  underpayment  or 


The  amount  of  an  underpayment  or 
overpayment  is  the  difference  between 
the  amount  paid  to  a  recipient  and  the 
amount  of  payment  actually  due  such 
recipient  for  a  given  period.  An 
overpayment  or  underpayment  period 
begins  with  the  first  month  for  which 
there  is  a  difference  between  the 
amount  paid  and  the  amount  actually 
due  for  tiiiat  month.  The  period  ends 
with  the  month  the  initial  determination 
of  overpayment  or  underpayment  is 
made.  With  respect  to  the  period 
established,  there  can  be  no 
underpayment  to  a  recipient  or  his 
eligible  spouse  if  more  than  the  correct 
amount  payable  under  title  XVI  of  the 
Social  Seciuity  Act  has  been  paid 
(whether  or  not  adjustment  or  recovery 
of  any  overpayment  for  that  period  has 
been  waived  under  the  provisions  of 
ii  416.550-416.555)  a  subsequent  initial 
determination  of  overpayment  will 
require  no  change  with  respect  to  a  prior 
determination  of  overpayment  or  to  the 
period  relating  to  such  determination  to 
the  extent  that  the  basis  of  the  prior 
overpayment  remains  the  s€ime.  Where 
an  apparent  overpayment  has  been 
detected  but  determination  of  the 
overpayment  has  not  been  made  (see 
S  416.558(a)),  a  determination  and 
payment  of  an  underpayment  which  is 
otherwise  due  cannot  be  delayed  unless 
a  determination  with  respect  to  the 
apparent  overpayment  can  be  made 
before  the  close  of  the  month  following 
the  month  in  which  the  underpaid 
amount  was  discovered.  Further,  any 
underpayment  amount  apparently  due 
the  surviving  eligible  spouse  on  account 
of  a  deceased  recipient  is  reduced  by 
the  amount  of  any  outstanding  penalty 
imposed  against  the  benefits  payable  to 
such  deceased  recipient  under  section 
1631(e)  of  the  Act  (see  S  416.537(b)(2)). 

27.  In  S  416.P53.  paragraph  (b)  is 
revised  as  follows:  (The  introductory 
paragraph  is  repeated  for  reader 
convenience.) 

$416,553    Waiver  of  adiustroent  or 
recovery~defeat  the  purpose  of  the 
•upptomental  seairlty  Ineonie  program. 

We  will  waive  adjustment  or  recovery 
of  an  overpayment  when  an  individual 
on  whose  behalf  waiver  is  being 
considered  is  without  fault  (as  defined 
in  §  416.552)  and  adjustment  or  recovery 
of  the  ovrapayment  would  defeat  the 
purpose  of  the  supplemental  Security 
income  program. 


(b)  Alternative  criteria  for  individuals 
currently  eligible  for  SSI  benefits.  We 
consider  an  individual  or  couple 
currently  eligible  for  SSI  benefits  to 
have  met  the  test  in  paragraph  (a)  of  this 
section  if  the  individual's  or  couple's 
current  monthly  income  (that  is,  the 
income  upon  wdiich  the  individual's  or 
couple's  eligibility  for  the  current  month 
is  determined)  does  not  exceed — 

(1)  the  applicable  Federal  monthly 
benefit  rate  for  the  month  in  which  the 
determination  of  waiver  is  made  (see 
Subpart  D  of  this  part):  plus 

(2)  The  $20  monthly  general  income 
exclusion  described  in  §S  416.1112(c)(3) 
and  416.1124(c)(10);  plus 

(3)  Hie  mon&ly  earned  income 
exclusion  described  in  S  416.1112(c)(4); 
plus 

(4)  The  applicable  State 
supplementsiry  payment,  if  any  (see 
Subpart  T  of  this  part)  for  the  month  in 
which  determination  of  waiver  is  made. 
For  those  SSI  recipients  whose  income 
exceeds  these  criteria,  we  follow  the 
general  rule  in  paragraph  (a)  of  this 
section. 

Subpart  G— Reports  Required 

28.  The  authority  citation  for  Subpart 
G  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102, 1611, 1612, 1613. 1614, 
and  1631  of  the  Social  Security  Act  as 
amended;  sec.  211  of  Pub.  L  93-66: 49  Stat. 
647,  as  amended;  86  Stat.  1466. 1468, 1470, 
1471,  and  1475:  87  Stat.  154:  42  U.S.C.  1302, 
1382, 1382a.  1382b,  1382c,  and  1383. 

§416.714    [AHMnded] 

29.  In  S  416.714,  paragraph  (a)  is 
amended  by  removing  the  words  "30 
days  after  the  calendar  quarter"  and 
adding  the  words  "10  days  after  the 
close  of  the  month"  in  lieu  thereof  in  the 
second  sentence. 

§416.726    [Amended] 

30.  In  §  416.726,  paragraphs  (a)  and  (b) 
are  amended  by  removing  the  words  "30 
days  after  the  calendar  quarter"  and 
adding  the  words  "10  days  after  the 
close  of  the  month"  in  lieu  thereof  in  the 
first  sentence  of  each  and  by  removing 
the  examples  in  each  paragraph. 

§416.726    (AnMndedl 

31.  In  I  416.728,  paragraphs  (a)  and  (b) 
are  amended  by  removing  the  words  "30 
days  after  the  calendar  quarter"  and 
adding  the  words  "10  days  after  the 
close  of  the  month"  in  lieu  thereof  in  the 
first  sentence  of  each  and  by  removing 
the  examples  in  each  paragraph. 

§416J36    [Amended] 

32.  In  S  416.730,  paragraph  (a)  is 
amended  by  removing  the  words  "30 


days  after  the  calendar  quarter"  and 
adding  the  words  "10  days  after  the 
close  of  the  month"  in  lieu  thereof  in  the 
second  sentence. 

33.  In  i  416.730,  paragraph  (b)  is 
amended  by  removing  the  words  "30 
days  after  the  calendar  quarter"  and 
adding  the  words  "10  days  after  the 
close  of  the  month"  in  lieu  thereof  in  the 
first  sentence. 

SubfMrt  K— tncome 

34.  The  authority  dtatioo  for  Subpart 
K  of  Part  416  is  revised  to  read  as 
follows: 

Authority:  Sees.  1102. 1611, 1612. 1613, 1614, 
and  1631  of  the  Social  Security  Act  as 
amended;  sec.  211  of  Pub.  L  93-66:  49  Stat. 
647.  as  amended;  86  Stat.  1468. 1468, 1470, 
1471,  and  1475;  87  Stat.  154: 42  US.C  1302. 
1382, 1982a.  1382b,  1382c  and  1383.  Sec.  202 
of  Pub.  L  96-285. 94  SUL  449;  42  U.S.a  1382a 

35.  Section  416.1100  is  revised  to  read 
as  follows: 

§416.1100    Income  and  SSI  elgibittty. 

You  are  eligible  for  supplemental 
security  income  (SSI)  benefits  if  you  are 
an  aged,  blind,  or  disabled  person  who 
meets  the  requirements  described  in 
Subpart  B  and  who  has  limited  income 
and  resources.  Thus,  the  amoimt  of 
income  you  have  is  a  major  factor  in 
deciding  whether  you  are  eligible  for  SSI 
benefits  and  the  amount  of  your  benefit 
We  count  income  on  a  monthly  basis. 
GeneraUy,  the  more  income  you  have 
the  less  your  benefit  will  be.  If  you  have 
too  much  Income,  you  are  not  eligible  for 
a  benefit.  However,  we  do  not  count  all 
of  your  income  to  determine  your 
eligibility  and  benefit  amount  We 
explain  in  the  following  sections  how 
we  treat  your  income  for  the  SSI 
program.  These  rules  apply  to  the 
Federal  benefit  and  to  any  optional 
State  supplement  paid  by  us  on  behalf  of 
a  State  (§  416.2025)  except  as  noted  in 
Subpart  T  and  in  the  Federal-State 
agreements  with  individual  States. 
While  this  subpart  explains  how  we 
count  income.  Subpart  D  of  these 
regulations  explains  how  we  determine 
your  benefits,  including  the  provision 
that  we  generally  use  countable  income 
in  a  prior  month  to  determine  how  much 
your  benefit  amount  will  be  for  a  month 
in  which  you  are  eligible  (§  416.420). 

36.  In  §  416.1101,  the  definitions  are 
amended  as  follows:  "Calendar  quarter" 
is  added:  "child"  is  amended  by 
removing  the  cross  reference  to 

S  416.1050  and  adding  §  416.1856  in  lieu 
thereof,  "Federal  benefit  rate"  is  revised 
and  "^KHise"  is  amended  by  removing 
the  cross  refermce  to  §§  416.1001 
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through  41&1041  and  adding  SS  41&1806 
and  416.1811  in  lieu  thereof. 

{41C1101    DeflnittonoftMnw. 

As  used  in  this  subpart — 

"Calendar  quarter"  means  a  period  of 
three  full  calendar  months  beginning 
with  January,  April.  July,  or  October. 
•        •        •        •        • 

"Federal  benefit  rate"  means  the 
monthly  payment  rate  for  an  eligible 
individual  or  couple.  It  is  the  figure  bom 
which  we  substract  countable  income  to 
find  out  how  much  your  Federal  SSI 
benefit  should  be.  llie  Federal  benefit 
rate  does  not  include  the  rate  for  any 
State  supplement  paid  by  us  on  behalf  of 
a  State. 


9416.110    [Amwided] 

37.  In  S  4ie.lll0(b),  the  last  sentence 
is  amended  by  removing  the  cross 
reference  to  S  404.1050  and  adding 

§  404.1080  in  lieu  thereof. 

38.  In  S  4181111,  the  second  sentence 
in  paragraph  (a)  is  amended  by 
removing  the  words  "calendar  quarter" 
and  adding  the  word  "month"  in  lieu 
thereof  and  paragraph  (b)  is  revised  to 
read  as  follows: 

9418.1111  How  we  count  •emedlneonw. 

tb)  Net  earnings  from  self- 
employment  We  count  net  earnings 
from  self-employment  on  a  taxable  year 
basis.  However,  we  divide  the  total  of 
these  earnings  equally  among  the 
months  in  the  taxable  year  to  get  your 
earnings  for  each  month.  For  example,  if 
your  net  earnings  for  a  taxable  year  are 
$2,400.  we  consider  that  you  received 
$200  in  each  month.  If  you  have  net 
losses  bom  self-employment,  we  divide 
them  over  the  taxable  year  in  the  same 
way,  and  we  deduct  them  only  bom 
your  other  earned  income. 

M.  In  9  4181112,  the  third  sentence  in 
paragraph  (a)  is  amended  by  removing 
the  words  "in  the  calendar  quarter"  and 
adding  the  words  "in  the  month"  in  lieu 
thereof  and  paragraphs  (c)  (1),  (2)  and 
(3)  are  revised  to  read  as  follows: 

9418.1112  EanMd  income  we  do  not 
count 


(c)  Other  earned  income  we  do  not 
count  We  do  not  count  as  earned 
income — 

(1)  Up  to  $10  of  earned  income  in  a 
month  if  it  is  infiequent  or  irregular  that 
is,  if  you  receive  it  only  once  in  a 
calendar  quarter  from  a  single  source  or 
if  you  cannot  reasonably  expect  it.  If  the 
total  amount  of  your  infrequent  or 
irregular  earned  income  for  a  month 


exceeds  $10.  we  cannot  use  this 
exclusion: 

(2)  Up  to  $400  per  month  but  not  more 
than  $1,820  in  a  calendar  year,  if  you  are 
a  blind  or  disabled  child  who  is  a 
student  regularly  attending  school  as 
described  in  9  416.1861; 

(3)  Any  portion  of  the  $20  monthly 
exclusion  in  9  4181124(c)(10)  which  has 
not  been  excluded  bom.  your  unearned 
income  in  that  same  month; 


9416.1123    I  Amended] 

40.  In  9  416.1123.  the  second  sentence 
is  amended  by  removing  the  words 
"calendar  quarter"  and  adding  the  word 
"month"  in  lieu  thereof  and  in  paragraph 
(d)  the  third  sentence  is  amended  by 
removing  the  word  "quarter"  and  adding 
the  word  "month"  in  Ueu  thereof. 

41.  In  9  4181124,  paragraph  (a)  is 
amended  by  removing  the  word  "you"  in 
the  first  sentence  and  adding  the  word 
"your"  in  lieu  thereof  and  by  removing 
the  words  "in  the  calendar  quarter"  and 
adding  the  words  "in  the  month"  in  lieu 
thereof  in  the  third  sentence  and  by 
removing  the  amount  "$60"  and  adding 
"$20"  in  the  last  sentence  in  lieu  thereof 
and  paragraphs  (c)(6)  and  (c)(12)  are 
revised  to  read  as  follows: 


9416.1124 
count 


Unearned  income  we  do  not 


(c)  Other  unearned  income  we  do  not 
count  We  do  not  count  as  unearned 
income — 


(6)  Up  to  $20  of  unearned  income  in  a 
month  if  it  is  infrequent  or  irregular,  that 
is.  if  you  receive  a  type  of  income  listed 
in  9  418.1121  only  once  during  a 
calendar  quarter  bom  a  single  80iut:e  or 
if  you  cannot  reasonably  expect  it.  If  the 
total  amount  of  infrequent  or  irregular 
unearned  income  in  a  month  exceeds 
$20,  we  cannot  use  this  exclusion: 

(12)  The  first  $20  of  any  unearned 
income  in  a  month  other  than  income  in 
the  form  of  in-kind  support  and 
maintenance  received  in  the  household 
of  another  (see  9  416.1131)  and  income 
based  on  need.  Incon^e  based  on  need  is 
a  benefit  that  uses  financial  need  as 
measured  by  your  income  as  a  factor  to 
determine  your  eligibility.  The  $20 
exclusion  does  not  apply  to  a  benefit 
based  on  need  that  is  totally  or  partially 
funded  by  the  Federal  government  'or  by 
a  nongovernmental  agency.  However, 
assistance  which  is  based  on  need  and 
funded  wholly  by  a  State  or  one  of  its 
political  subdivisions  is  excluded  totally 
from  income  as  described  in 
9  418.1124(c)(2).  If  you  have  less  than 


$20  of  unearned  income  in  a  month  and 
you  have  earned  income  in  that  month, 
we  will  use  the  rest  of  the  $20  exclusion 
to  reduce  the  amount  of  your  countable 
earned  income;  and 

42.  In  9  416.1130.  paragraph  (a)  is 
revised  to  read  as  follows: 

9416.1130    introduction. 

(a)  General.  Both  earned  income  and 
unearned  income  include  items  received 
in  kind  (9  416.1102).  Generally  we  value 
in-kind  items  at  their  ciurent  market 
value  and  we  apply  the  various 
exclusions  for  both  earned  and 
unearned  income.  However,  we  have 
special  rules  for  valuing  food,  clothing, 
or  shelter  that  is  received  as  unearned 
income  (in-kind  support  and 
maintenance).  This  section  and  the  ones 
that  follow  discuss  these  rules.  In  these 
sections  (99  416.1130  through  416.1148) 
the  Federal  benefit  rate  that  applies  for 
the  purpose  of  valuing  in-kind  support 
and  maintenance  is  the  rate  for  the 
month  in  which  you  receive  the  in-kind 
support  and  maintenance. 

Example:  Joe  receives  an  SSI  benefit  which 
is  computed  by  subtracting  one-tiiird  from  the 
Federal  benefit  rate.  This  one-third 
represents  the  value  of  the  income  he 
receives  by  reason  of  the  fact  Uiat  he  lives  in 
the  household  of  a  son  who  provides  both 
food  and  shelter  (in-kind  support  and 
maintenance).  When  the  SSI  benefit  rate  is 
increased  in  January,  his  SSI  benefit  for  that 
month  is  based  on  the  value  of  the  in-kind 
support  and  maintenance  he  received  in 
November  (measured  as  one-third  of  the 
Federal  benefit  rate  for  November). 


9416.1131  lAmended] 

43.  In  §  418.1131,  paragraph  (a)  is 
amended  by  removing  the  words 
"reduce  the  Federal  benefit  rate  by  one- 
third"  and  adding  the  words  "count  one- 
third  of  the  Federal  benefit  rate  as 
additional  income."  in  lieu  thereof  and 
paragraph  (b)  is  amended  by  removing 
the  words  "is  a  fiat  reduction  of  the 
Federal  benefit  rate.  It". 

9416.1132  lAmended] 

44.  In  9  4181132.  paragraph  (b)(1)  is 
amended  by  removing  the  cross 
reference  9  416.1005  and  adding 

9  416.1806  in  lieu  thereof. 

9416.1140    [Amended] 

45.  In  9  416.1140,  paragraph  (a)(1)  is 
amended  by  removing  the  last  sentence. 

9416.1146    [Removed] 
48.  Section  416.1148  is  removed. 

47.  In  9  416.1147  all  cross-references  to 
9  416.231  are  removed  and  9  416.211(b) 
is  added  in  lieu  thereof  and  paragraph 
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(a)  is  amended  by  removing  the  cross 
reference  S  416.1040  and  adding 
§  416.1830  in  lieu  thereof,  and  (c)  is 
revised  to  read  as  follows: 

S416.1U7    How  w*  vahM  kvMnd  support 
and  maMsnanco  for  a  coupta. 

(c)  One  member  of  a  couple  lives  in 
another  person's  household  and 
receives  food  and  shelter  from  that 
person  and  the  other  is  in  a  medical 
institution.  If  one  of  you  is  living  in  the 
household  of  another  person  who 
provides  you  with  both  food  and  shelter 
and  the  other  is  in  a  medical  institution 
that  receives  Medicaid  payments  for  his 
or  her  care  (§  416.211(b)),  we  compute 
your  benefits  as  if  you  were  separately 
eligible  individuals.  This  begins  with  the 
first  calendar  month  one  of  you  is  in  the 
medical  institution.  The  one  living  in 
another  person's  household  is  eligible  at 
an  eligible  individual's  Federal  benefit 
rate  and  one-third  of  that  rate  is  counted 
as  income  not  subject  to  any  income 
exclusions.  The  one  in  the  medical 
institution  cannot  receive  more  than  the 
rate  described  in  {  416.414(b)(1). 
***** 

48.  Section  416.1147a  is  added  to  read 
as  follows: 

§416.1147a    Income  rules  in  chang«K>f- 
status  situations  involving  InHtind  support 
and  maintenance. 

(a)  General.  This  section  explains  the 
rules  for  determining  countable  income, 
including  in-kind  support  and 
maintenance,  when  eligible  individuals 
become  an  eligible  couple  or  when  an 
eligible  couple  becomes  eligible 
individuals.  Generally,  under 
retrospective  monthly  accounting, 
income  in  a  prior  month,  including  in- 
kind  support  and  maintenance,  affects 
benefit  amounts  for  a  current  month. 
The  prior  month  may  be  the  first  or 
second  month  prior  to  the  current  month 
(as  explained  in  §  416.420(a))  and  the 
rules  in  this  section  apply  when  a 
change-of-status  becomes  effective 
between  the  prior  month  and  the  ciurent 
month. 

(b)  Eligible  individuals  become  an 
eligible  couple.  If  you  and  your  spouse 
have  been  eligible  individuals  and 
become  an  eligible  couple,  we  combine 
the  earned  and  unearned  income  each  of 
you  had  as  an  eligible  individual  in  the 
prior  month.  If  either  or  both  of  you 
received  in-kind  support  and 
maintenance,  we  include  its  value  as 
income.  This  may  be  one-third  of  the 
Federal  benefit  rate  that  applied  in  the 
prior  month  for  one  or  both  of  you  who 
lived  in  the  household  of  another.  It  may 
be  the  presumed  maximum  value  (one- 
third  of  the  Federal  benefit  rate  plus  $20 


as  explained  in  i  416.1140)  for  one  or 
both  of  you  as  appropriate.  It  may  also 
be  a  combinati<»  of  the  two  if  each  of 
you  received  income  in  one  of  these 
forms.  We  also  include  income  deemed 
to  either  or  both  of  you  in  the  prior 
month. 

(c)  Eligible  couple  becomes  one  or 
two  eligible  individuals.  If  you  are  an 
eligible  individual  in  the  current  month 
but  were  a  member  of  an  eligible  couple 
in  the  prior  month,  we  determine  your 
countable  income  in  the  prior  month 
separately  trom  that  of  your  spouse.  We 
determine  the  value  of  any  in-kind 
support  and  maintenance  you  and  your 
spouse  received  in  the  prior  month  using 
the  rules  contained  in  S  416.1147.  For 
example,  if  both  of  you  lived  in  the 
household  of  another  and  the  one-third 
reduction  applied,  each  of  you  would 
have  income  equal  to  one-sixth  of  the 
Federal  benefit  rate  for  a  couple.  Also, 
for  example,  if  you  received  in-kind 
support  and  maintenance  and  the 
presumed  maximum  value  applied  you 
would  have  income  equal  to  one-sixth  of 
the  Federal  benefit  rate  for  a  couple, 
plus  $ia  We  divide  any  other  income 
you  had  as  an  eligible  couple  according 
to  who  owned  the  income.  If  ownership 
of  jointly  owned  income  cannot  be 
determined,  we  allocate  one-half  of  it  to 
you. 

§416.1148    [AfiMndad] 

49.  In  S  416.1148  the  first  sentence  of 
paragraph  (b)(2)  is  amended  by 
removing  "21"  and  adding  "18". 

Sa  In  9  416.1149,  paragraphs  (c)(1)  and 
(c)(2)(ii)  are  revised  to  read  as  follows: 

§416.1149    What  is  a  temporary  atMance 
from  your  living  arrangement 

(c)  Rules  for  temporary  absence  in 
certain  circumstances. 

(1)  If  you  enter  a  medical  care  faciUty 
that  receives  Medicaid  payments  for 
your  care  (as  described  in  §  416.211(b)) 
with  the  intention  of  returning  to  your 
prior  living  arrangement,  we  consider 
this  a  temporary  absence  regardless  of 
the  length  of  your  stay  in  the  facility. 
We  use  the  rules  that  apply  to  your 
permanent  living  arrangement  to  value 
any  food,  clothing,  or  shelter  you  receive 
during  the  month  you  enter  or  leave  the 
facility.  During  any  full  calendar  month 
you  are  in  the  medical  care  facility,  you 
cannot  receive  more  than  the  Federal 
benefit  rate  described  in  (  416.414(b)(1). 
We  do  not  consider  food  or  shelter 
provided  during  a  medical  confinement 
to  be  income. 

(2)*  *  * 

(ii)  However,  if  you  are  a  child  under 
age  18,  and  your  permanent  living 
arrangement  is  with  an  ineligible  parent 


or  essential  person  (t  416.222),  we 
follow  the  rules  in  1 416.1148(b)(2). 
When  you  reach  age  18,  or  if  you  are 
under  age  18  and  deeming  does  not 
apply,  we  consider  the  circumstances  of 
your  permanent  living  arrangement  to 
value  any  in-kind  support  and 
maintenance  you  receive. 

51.  Section  416.1160  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

§41«.11«0   WlMttodMmlng. 

(a)  General.  *  *  * 

(3)  We  deem  income  to  determine 
whether  you  are  eligible  for  a  benefit 
and  to  determine  the  amount  of  your 
benefit  However,  we  consider  this 
inonne  in  different  months  for  each 
purpose. 

(i)  Eligibility.  We  consider  how  much 
income  your  ineligible  spouse,  ineligible 
parent,  or  essential  person  has  in  the 
current  month  that  is  deemed  to  you  to 
determine  whether  you  are  eligible  for 
SSI  benefits  for  that  month. 

(ii)  Amount  of  benefit.  We  consider 
the  income  of  your  ineligible  spouse, 
ineligible  parent  or  essential  person  in 
the  second  month  prior  to  the  current 
month  to  determine  your  benefit  amount 
for  the  current  month.  Exceptions:  (A) 
To  determine  your  benefit  amount  for 
the  first  month  you  are  eligible  or  for  a 
month  after  yon  have  been  ineligible  for 
at  least  a  month,  we  use  the  same 
countable  income  that  we  use  to 
determine  your  eligibility.  In  the 
following  month  (the  second  month)  we 
use  the  same  countable  income  that  we 
used  in  the  preceding  month  to 
determine  your  benefit  amount  (B)  To 
determine  the  amount  of  your  benefit  in 
the  current  month,  if  there  are  certain 
changes  in  your  situation  which  we  list 
below,  we  use  only  your  own  countable 
income  in  a  prior  month,  excluding  any 
income  deemed  to  you  in  that  month 
from  an  ineligible  spouse  or  parent. 
These  changes  are  the  death  of  your 
spouse  or  parent  your  attaiiunent  of  age 
18,  or  your  becoming  subject  to  the  $25 
Federal  benefit  rate  (§  416.211(b)).  (C) 
To  determine  the  amount  of  your  benefit 
for  the  current  month,  we  do  not  use 
income  deemed  from  your  essential 
person  beginning  with  the  month  you 
can  no  longer  qualify  for  the  essential 
person  increment  (S  416.413).  We  use 
only  your  own  countable  income  in  a 
prior  month  to  determine  the  amount  of 
your  benefit  for  the  current  month. 
***** 

52.  In  1 416.1161,  revise  paragraph  (c) 
to  read  as  follows.  The  introductory 
paragraph  is  shown  for  reader 
convenience. 
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§416.1161    Incoim  of  an  hwIgM*  ifiouM. 
incNgibto  parvfrt.  and  MSMitial  person  tor 
dawning  purpo— a. 

The  first  step  in  deeming  is 
determining  how  much  income  your 
ineligible  spouse,  ineligible  parent,  or 
essential  person  has.  We  do  not  always 
include  all  of  their  income  when  we 
determine  how  much  income  to  deem.  In 
this  section  we  explain  the  rules  for 
determining  how  much  of  their  income  is 
subject  to  deeming.  As  part  of  the 
process  of  deeming  income  from  your 
ineligible  spouse  or  parent  we  must 
determine  the  amount  of  income  of  any 
ineligible  children  in  the  household. 

(c)  For  an  ineligible  child.  Although 
we  do  not  deem  any  income  to  you  from 
an  ineligible  child,  we  reduce  his  or  her 
allocation  if  the  ineligible  child  has 
income  (see  §  416.1163(b)(2)).  For  this 
purpose,  we  do  not  include  any  of  the 
child's  income  listed  in  paragraph  (a)  of 
this  section.  In  addition,  if  the  ineligible 
child  is  a  student  (see  §  416.1861),  we 
exclude  any  of  the  child's  earned 
income  up  to  $400  a  month  but  not  more 
than  $1,620  per  year. 

53.  In  §  416.1163,  paragraphs  (b)(1),  (c), 
and  (d)  are  revised  to  read  as  follows. 
Paragraphs  (e)  and  (f)  are  added  to  read 
as  follows.  The  introductory  paragraph 
is  shown  for  reader  convenience. 

9416.1163    How  we  daam  hwoma  to  you 
from  your  lnalgi»la  apouaa. 

If  you  have  an  ineligible  spouse  who 
Uves  in  the  same  household,  we  apply 
the  deeming  rules  to  your  ineligible 
spouse's  income  in  the  following  order: 

(b)  Allocations  for  ineligible  children. 
We  then  deduct  an  allocation  for 
ineligible  children  in  the  household  to 
help  meet  their  needs.  Exception:  We  do 
not  allocate  for  children  who  are 
receiving  public  income-maintenance 
payments  (see  §  416.1142(a)). 

(1)  The  allocation  for  each  ineligible 
child  is  one-half  of  the  Federal  benefit 
rate  for  an  eligible  individual.  The 
amount  of  the  allocation  automatically 
increases  whenever  the  Federal  benefit 
rate  increases.  The  amount  of  the 
allocation  that  we  use  to  determine  the 
amount  of  a  benefit  for  a  current  month 
is  based  on  the  Federal  benefit  rate  that 
applied  in  the  second  prior  month  unless 
one  of  the  exceptions  in 
S  416.1160{a)(3)(ii)  appUes. 
♦        *        •        •        « 

(c)  Determining  your  eligibility  for 
SSI.  (1)  If  the  amount  of  your  ineligible 
spouse's  income  that  remains  after 
appropriate  allocations  is  not  more  than 
one-half  of  the  Federal  benefit  rate  for 
an  eligible  individual,  there  is  no  income 


to  deem  to  you  frx)m  your  spouse.  In  this 
situation,  we  subtract  only  your  own 
countable  income  from  the  Federal 
benefit  rate  for  an  individual  to 
determine  whether  you  are  eligible  for 
SSI  benefits. 

(2)  If  the  amount  of  your  ineligible 
spouse's  income  that  remains  after 
appropriate  allocations  is  more  than 
one-half  of  the  Federal  benefit  rate  for 
an  eligible  individual,  we  treat  you  and 
your  ineligible  spouse  as  an  eligible 
couple.  We  do  this  by: 

(i)  Combining  the  remainder  of  your 
spouse's  unearned  income  with  your 
own  unearned  income  and  the 
remainder  of  your  spouse's  earned 
income  with  your  earned  income; 

(ii)  Applying  all  appropriate  income 
exclusions  in  §{  416.1112  and  416.1124; 
and 

(iii)  Subtracting  the  couple's  countable 
income  from  the  Federal  benefit  rate  for 
an  eligible  couple. 

(d)  Determining  your  SSI  benefit  (1) 
In  determining  your  SSI  benefit  amount 
we  follow  the  procedure  in  paragraphs 
(a)  through  (c)  of  this  section.  However, 
we  use  your  ineligible  spouse's  income 
in  the  second  month  prior  to  the  current 
month.  We  vary  this  rule  if  any  of  the 
exceptions  in  §  416.1160(a)(3)(ii)  applies 
(for  example,  if  this  is  the  first  month 
you  are  eligible  for  an  SSI  benefit  or  if 
you  are  again  eligible  after  at  least  a 
month  of  being  ineligible).  In  the  first 
month  of  your  eligibility  (or  re- 
eligibility),  we  deem  your  ineligible 
spouse's  income  in  the  current  month  to 
determine  both  whether  you  are  eligible 
for  a  benefit  and  the  amount  of  your 
benefit.  In  the  second  month,  we  deem 
your  ineligible  spouse's  income  in  that 
month  to  determine  whether  you  are 
eligible  for  a  benefit  but  we  deem  your 
ineligible  spouse's  income  in  the  first 
month  to  determine  the  amount  of  your 
benefit. 

(2)  Your  SSI  benefit  under  the 
deeming  rules  cannot  be  higher  than  it 
would  be  if  deeming  did  not  apply. 
Therefore,  your  benefit  is  the  lesser  of 
the  amount  computed  under  the  rules  in 
paragraph  (c)(2)  of  this  section  or  the 
amount  remaining  after  we  subtract  only 
your  own  countable  income  from  an 
individual's  Federal  benefit  rate. 

(e)  Special  niles  for  couples  when  a 
change  in  status  occurs.  We  have 
special  rules  to  determine  how  to  deem 
your  spouse's  income  to  you  when  there 
is  a  change  in  your  situation. 

(1)  Ineligible  spouse  becomes  eligible. 
If  your  ineligible  spouse  becomes 
eligible  for  SSI  benefits,  we  treat  both  of 
you  as  newly  eligible.  Therefore,  your 
eligibility  and  benefit  amount  for  the 
first  month  you  are  an  eligible  couple 
will  be  based  on  your  income  in  that 


month.  In  the  second  month,  your 
benefit  amount  will  also  be  based  on 
your  income  in  the  first  month. 

(2)  Spouses  separate  or  divorce.  If  you 
separate  from  your  ineligible  spouse  or 
your  marriage  to  an  ineligible  spouse 
ends  by  divorce,  we  do  not  deem  your 
ineligible  spouse's  igcome  to  you  to 
determine  your  eligibility  for  benefits 
beginning  with  the  first  month  following 
the  event.  If  you  remain  eligible,  we 
determine  your  benefit  amount  by 
following  the  rule  in  paragraph  (d)  of 
this  section  provided  deeming  from  your 
spouse  applied  in  the  prior  month. 

(3)  Eligible  individual  begins  living 
with  an  ineligible  spouse.  If  you  begin  to 
live  with  your  ineligible  spouse,  we 
deem  your  ineligible  spouse's  income  to 
you  in  the  first  month  thereafter  to 
determine  whether  you  continue  to  be 
eligible  for  SSI  benefits.  If  you  continue 
to  be  eligible,  we  follow  the  rule  in 

S  416.420(a)  to  determine  your  benefit 
amount. 

(4)  Ineligible  spouse  dies.  If  your 
ineligible  spouse  dies,  we  do  not  deem 
your  spouse's  income  to  you  to 
determine  your  eligibihty  for  SSI 
benefits  beginning  with  the  month 
following  the  month  of  death.  In 
determining  your  benefit  amount 
beginning  with  the  month  following  the 
month  of  death,  we  use  only  your  own 
countable  income  in  a  prior  month, 
excluding  any  income  deemed  to  you  in 
that  month  from  your  ineligible  spouse. 

(5)  You  become  subject  to  the  $25 
Federal  benefit  rate,  ii  you  become  a 
resident  of  a  medical  care  facility  and 
the  $25  Federal  benefit  rate  applies,  we 
do  not  deem  your  ineligible  spouse's 
income  to  you  to  determine  your 
eligibility  for  SSI  benefits  beginning  with 
the  first  month  for  which  the  $25  Federal 
benefit  rate  applies.  In  determining  your 
benefit  amount  beginning  with  the  first 
month  for  which  the  $25  Federal  benefit 
rate  applies,  we  use  only  your  own 
countable  income  in  a  prior  month, 
excluding  any  income  deemed  to  you  in 
that  month  from  your  ineligible  spouse. 

(f)  Examples.  These  examples  show 
how  we  deem  income  from  an  ineligible 
spouse  to  an  eligible  individual  in  cases 
which  do  not  involve  any  of  the 
exceptions  in  §  416.1160(a)(3)(ii).  The 
Federal  benefit  rates  used  are  those 
effective  January  1, 1984. 

Example  1.  In  September  1984.  Ted.  an 
aged  indmdual.  lives  with  his  ineligible 
spouse.  Alice,  and  their  ineligible  child,  Mike. 
Ted  has  a  Federal  benefit  rate  of  $314  per 
month.  Alice  receives  $252  unearned  income 
per  month.  She  has  no  earned  income  and 
Mike  has  no  income  at  all.  Before  we  deem 
any  income,  we  allocate  to  Mike  $157  (one- 
half  the  September  Federal  benefit  rate  for  an 
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eligible  individual).  We  subtract  the  $157 
allocation  from  Alice's  $252  unearned 
income,  leaving  $95.  Since  Alice's  $9S 
remaining  income  is  not  more  than  $157, 
which  is  one-half  the  September  Federal 
benefit  rate  for  an  eligible  individual,  we  do 
not  deem  any  income  to  Ted.  Instead,  we 
compare  only  Ted's  own  countable  income 
with  the  Federal  benefit  rate  for  an  eligible 
individual  to  determine  whether  he  is  eligible. 
If  Ted's  own  countable  income  is  less  than 
his  Federal  benefit  rate,  he  is  eligible.  To 
determine  the  amount  of  his  benefit  we 
determine  his  countable  income,  including 
any  income  deemed  from  Alice,  in  July  and 
subtract  this  income  from  the  appropriate 
Federal  benefit  rate  for  September. 

Example  2.  In  September  1984,  George,  a 
disabled  individual,  lives  with  his  ineligible 
spouse,  Ellen,  and  ineligible  child,  Christine. 
George  and  Christine  have  no  income.  Ellen 
has  earned  income  of  $401  a  month  and 
unearned  income  of  $252  a  month.  Before  we 
deem  any  income,  we  allocate  $157  to 
Christine.  We  take  the  $157  allocation  from 
Ellen's  $2,52  unearned  income,  leaving  $95  in 
unearned  income.  Since  Ellen's  total 
remaining  income  ($95  unearned  plus  $401 
earned)  is  more  than  $157,  which  is  one-half 
the  September  Federal  benefit  rate  for  an 
eligible  individual,  we  compute  the  combined 
countable  income  as  we  do  for  a  couple.  We 
apply  the  $20  general  Income  exclusion  to  the 
unearned  income,  reducing  it  further  to  $75. 
We  then  apply  the  earned  income  exclusion 
($85  plus  one-half  the  remainder)  to  Ellen's 
earned  income  of  $401.  leaving  $166.  We 
combine  the  $75  countable  unearned  income 
and  $1M  countable  earned  income,  and 
compare  it  ($243)  with  the  $472  September 
Federal  benefit  rate  for  a  couple,  and 
determine  that  George  is  eligible.  Since 
George  is  eligible,  we  determine  the  amount 
of  his  benefit  by  substracting  his  countable 
income  in  July  (inculding  any  deemed  from 
Ellen)  from  September's  Federal  benefit  rate 
for  a  couple. 

Example  3.  In  September  1984,  Joe,  a 
disabled  individual,  lives  with  his  ineligible 
spouse,  Mary,  who  earns  $201  per  month.  Joe 
receives  a  pension  [unearned  income)  of  $100 
a  month.  Since  Mary's  income  is  greater  than 
$157,  which  is  one-half  of  the  September 
Federal  benefit  rate  for  an  eligible  individual, 
we  deem  all  of  her  income  to  be  available  to 
both  Joe  and  YA/uy  and  compute  the 
combined  countable  income  for  the  couple. 
We  apply  the  $20  general  income  exclusion  to 
Joe's  $100  unearned  income,  leaving  $80. 
Then  we  apply  the  earned  income  exclusion 
($65  plus  one-half  of  the  remainder)  to  Mary's 
$201,  leaving  $88.  This  gives  the  couple  total 
countable  income  of  $148.  This  is  less  than 
the  $472  September  Federal  benefit  rate  for  a 
couple,  so  Joe  is  eligible  based  on  deeming. 
Since  he  is  eligible,  we  determine  the  amount 
of  his  benefit  based  on  his  income  (including 
any  deemed  from  Mary)  in  July. 

54.  Section  416.1165  is  revised  to  read 
as  follows: 

9  416.1 165    How  w«  d««m  Incom*  to  you 
from  your  InoligibI*  parent 

If  you  are  a  child  under  age  18  living 
with  one  or  both  of  your  parents,  we 


follow  the  rules  in  paragraphs  (a) 
through  (d)  of  this  section  to  determine 
your  eligibility.  To  determine  your 
benefit  amount,  we  follow  the  rules  in 
paragraph  (e)  of  this  section.  The  rules 
in  paragraph  (f)  of  this  section  apply  to 
changes  in  your  family  situation. 

(a)  Determining  your  ineligible 
parent's  income.  We  first  determine  how 
much  current  monthly  earned  and 
unearned  income  your  ineligible  parents 
have,  using  the  appropriate  exclusions 
in  S  416.1iei(a). 

(b)  Allocations  for  ineligible  children. 
We  next  deduct  an  allocation  for  each 
ineligible  child  in  the  household  as 
described  in  {  416.1163(b). 

(c)  Allocations  for  your  ineligible 
parents.  We  next  deduct  allocations  for 
your  parents.  These  vary  depending  on 
the  type  of  income  they  have.  We  do  not 
allocate  for  a  parent  who  is  receiving 
public  income-maintenance  payments 
(see  S  416.1142(a)). 

(1)  All  parental  income  is  earned.  If 
your  parents  have  only  earned  income, 
we  allocate  $85  (the  sum  of  the  $20 
general  income  exclusion  and  the  $65 
earned  income  exclusion)  plus — 

(i)  Double  the  Federal  benefit  rate  for 
the  month  for  a  couple  if  both  parents 
live  with  you:  or 

(ii)  Double  the  Federal  benefit  rate  for 
the  month  for  an  individual  if  only  one 
parent  lives  with  you. 

(2)  All  parental  income  is  unearned.  If 
your  parents  have  only  unearned 
income,  we  allocate  $20  (the  amount  of 
the  general  income  exclusion)  plus — 

(i)  The  Federal  benefit  rate  for  the 
month  for  a  couple  if  both  parents  live 
*vith  you;  or 

(ii)  The  Federal  benefit  rate  for  the 
month  for  an  individual  if  only  one 
parent  lives  with  you. 

(3)  Parental  income  is  both  earned 
and  unearned.  If  your  parents  have  both 
earned  and  unearned  income,  we 
allocate  for  them  as  follows.  We  first 
deduct  $20  from  their  combined 
unearned  income.  If  they  have  less  than 
$20  in  unearned  income  we  subtract  the 
balance  of  the  $20  from  their  combined 
earned  income.  Next,  we  subtract  $65 
plus  one-half  the  remainder  of  their 
earned  income.  We  total  the  remaining 
earned  and  unearned  income,  and 
subtract — 

(i)  The  Federal  benefit  rate  for  the 
month  for  a  couple  if  both  parents  live 
with  you;  or 

(ii)  The  Federal  benefit  rate  for  the 
month  for  an  individual  if  only  one 
parent  lives  with  you. 

(d)(1)  When  you  are  the  only  eligible 
child.  If  you  are  the  only  eligible  child  in 
the  household,  we  deem  any  of  your 
parents'  current  monthly  income  that 
remains  to  be  your  unearned  income. 


We  combine  it  with  your  own  unearned 
income  and  apply  the  exclusions  in 
S  416.1124  to  determine  your  countable 
imeamed  income  in  the  month.  We  add 
this  to  any  countable  earned  income  you 
may  have  and  subtract  the  total  from  the 
Federal  benefit  rate  for  an  individual  to 
determine  whether  you  are  eligible  for 
benefits. 

(2)  When  you  are  not  the  only  eligible 
child.  If  your  parents  have  more  than 
one  eligible  cliild  in  the  household,  we 
divide  the  parental  income  to  be  deemed 
equally  among  the  eligible  children. 

(3)  When  one  child's  income  makes 
that  child  ineligible.  We  do  not  deem 
more  income  to  an  eligible  child  than  the 
amount  which,  when  combined  with  the 
child's  own  income,  reduces  his  or  her 
SSI  benefit  to  zero.  (For  purposes  of  this 
paragraph,  an  SSI  benefit  includes  any 
federally  administered  State 
supplement.)  If  the  share  of  parental 
income  that  would  be  deemed  to  9  child 
makes  that  child  ineligible  (reduces  the 
amoimt  to  zero)  because  that  child  has 
other  countable  income,  we  deem  any 
remaining  parental  income  to  other 
eligible  children  in  the  household  in  the 
manner  described  in  paragraph(d)  (2) 
and  (3)  of  this  section. 

(e)  Determining  your  SSI  benefit  In 
determining  your  SSI  benefit  amount  we 
follow  the  procedure  in  paragraphs  (a) 
through  (d)  of  this  section.  However,  we 
use  your  ineligible  parents'  income  Siu 
the  second  month  prior  to  the  currenr 
month.  We  vary  this  rule  if  any  of  the 
exceptions  in  {  416.1160(a](3)[ii]  applies 
(for  example,  if  this  is  the  first  month 
you  are  eligible  for  an  SSI  benefit  or  if 
you  are  again  eligible  after  at  least  a 
month  of  being  ineligible).  In  the  first 
month  of  your  eligibility  (or  re- 
eligibility)  we  deem  your  ineligible 
parents'  income  in  the  current  month  to 
determine  both  whether  you  are  eligible 
for  a  benefit  and  the  amount  of  your 
benefit.  In  the  second  month,  we  deem 
your  ineligible  parents'  income  in  that 
month  to  determine  whether  you  are 
eligible  for  a  benefit  but  we  again  use 
your  countable  income  (including  any 
that  was  deemed  to  you)  in  the  first 
month  to  determine  the  amount  of  your 
benefit 

(f)  Special  rules  for  a  change  in  status. 
We  have  special  rules  to  begin  or  stop 
deeming  your  ineligible  parents'  income 
to  you  when  a  change  in  your  family 
situation  occurs. 

(1)  Ineligible  parent  becomes  eligible. 
If  your  ineligible  parent  becomes  eligible 
for  SSI  benefits,  there  will  be  no  income 
to  deem  from  that  parent  to  you  to 
determine  your  eligibility  for  SSI 
benefits  beginning  with  the  month  your 
parent  becomes  eligible.  However,  to 
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detennine  your  benefit  amount,  we 
follow  the  i«le  ia  {  416.42a 

(2)  EJigMe  parent  becoma  ineUgibk. 
If  your  digibie  parent  becomes 
iaeiigible.  we  deea  your  parent's 
income  to  you  ia  the  first  month  of  the 
parent's  ineligibihty  to  detemaoe 
whether  you  oontiinie  to  be  eligible  for 
SSI  benefits.  However,  if  you  coatiDae 
to  be  digMe,  in  order  to  determine  your 
benefit  amount,  we  follow  the  regular 
rule  of  coonting  yoor  income  in  the 
aeoood  month  prior  to  the  current 
mtmtk. 

(3)  Ineligible  parent  dies.  If  yow 
ineligible  parent  ches.  we  do  not  deem 
that  parent's  iacome  to  you  to  determine 
your  eligibility  for  SSI  benefiu 
beginning  trith  the  month  followi/^  the 
month  of  death.  In  determining  your 
benefit  amount  beginning  %vith  the 
month  following  the  axuth  at  death,  we 
use  only  your  own  countable  income  in 
a  prior  month,  excluding  any  income 
deemeH  to  you  in  that  month  from  your 
ineligible  parent  (see 

§  41&1160(a)(3)(ii)(B)).  However,  if  yoa 
live  with  two  ineligible  parents,  and  one 
dies,  we  continue  to  deem  income  fiora 
the  surviving  parent 

(4}  Ineligible  parent  and  you  no  longer 
live  in  the  same  household.  If  your 
ineligible  parent  and  you  no  longer  live 
in  the  same  household,  we  do  not  deem 
that  parent's  income  to  you  to  detennine 
your  eligibility  for  SSI  benefits 
beginning  with  the  first  month  following 
the  month  in  which  one  of  you  leaves. 
However  (if  you  continue  to  be  eligible), 
to  detennine  your  benefit  amount  we 
follow  the  rule  in  ]  416.420  of  countmg 
your  income  including  income  deemed 
from  your  parent  in  the  second  month 
prior  to  the  current  month. 

(5)  Ineligible  parent  andyov  bsgin 
living  in  the  same  household.  If  your 
ineligible  parent  and  you  begin  living  in 
the  same  household,  we  consider  that 
parent's  income  to  detennine  whether 
yon  continue  to  be  eligible  for  SSI 
benefits  beginning  with  the  month 
following  the  month  of  change.  However 
(if  you  continue  to  be  eligible),  to 
detennine  your  benefit  amount,  we 
follow  the  rule  in  S  416.420  of  counting 
your  income  in  the  second  month  prior 
to  the  current  month. 

(6)  You  become  subject  to  the  $25 
Federal  benefit  rate.  If  you  become  a 
resident  of  a  medical  care  facility  and 
the  $25  Federal  benefit  rate  applies,  we 
do  not  deem  your  ineligible  parent's 
income  to  you  to  detennine  your 
eKgibihty  for  SSI  benefits  banning  with 
the  first  month  for  which  the  $25  Federal 
benefit  rate  applies,  to  determining  your 
benefit  amoant  begiming  with  the  first 
month  for  %vhidi  die  $25  Federal  benefit 
rate  applies,  we  only  ase  yow  owa 


countable  income  in  a  prior  month, 
excluding  any  income  deemed  to  you  in 
that  month  fiom  your  ineligible  parent 

(7J  You  attain  age  18.  In  the  mondi 
following  the  month  in  which  you  attain 
age  18  and  thereafter,  we  do  not  deen 
your  ineligible  parent's  income  to  you  to 
detennine  your  eligibility  for  SSI 
benefits.  In  determining  your  benefit 
amount  beginning  with  the  month 
following  your  attainment  of  age  18,  we 
only  use  your  own  countable  income  in 
a  prior  month,  excluding  any  income 
deemed  to  you  in  that  month  from  your 
ineligible  parent  (see 
§  416.11«)(aK3Hii)(B)).  Your  income  for 
the  current  and  subsequent  montfis  must 
include  any  income  in  the  form  of  cash 
or  in-kind  support  and  maintenance 
provided  by  your  parents.  If  you  attain 
age  18  and  stop  living  in  the  same 
household  with  your  ineligible  parent 
these  rules  lake  precedence  over 
paragraph  (b)(4)  of  this  section  which 
requires  continued  use  of  deemed 
income  in  the  benefit  computation  for  2 
months  following  the  month  of  change. 

(g)  Examples.  These  examples  show 
how  we  deem  an  inefigible  parent's 
income  to  an  eligible  child  when  none  of 
the  exceptions  in  S  418.1160(a)(3)(ii) 
applies,  llie  Federal  benefit  rates  are 
those  effective  January  1. 1984. 

Example  1.  Henry,  a  <&abled  dnld.  lives 
with  his  mother  aitd  father  and  a  12-year-old 
ineligible  brother.  Hia  motlier  receives  a 
pension  (unearned  income)  of  $265  per  mooth 
and  his  father  earns  $915  per  month.  Henry 
and  his  brother  have  no  income.  P^t  we 
allocate  $157  for  Heray's  brother  from  the 
unearned  income  of  $265.  This  leaves  $108  in 
unearned  income.  Since  the  remaining 
parental  income  is  both  earned  and 
unearned,  we  reduce  the  unearned  income 
further  by  $20,  leaving  $68.  We  then  reduce 
the  $815  of  earned  income  by  $65  plus  one- 
half  of  the  remainder,  leaving  $425u  From  the 
total  remaining  income  of  $513,  we  subtract 
$472  (the  Federal  beneHl  rate  for  a  couple},  as 
the  allocation  for  the  parents,  leaving  $41  to 
he  deemed  as  Henry's  unearned  income.  We 
then  apply  Henry's  $20  general  income 
exchision  which  reduces  his  countable 
income  to  $21.  Since  that  amount  is  less  than 
the  $314  Federal  benefit  rate  for  an 
individual  Henry  is  eligible.  We  detennine 
his  benefit  amount  by  subtracting  his 
countable  income  (including  deemed  income] 
in  a  prior  month  from  the  Federal  benefit  rate 
for  an  individual  for  the  current  month. 

Example  2.  James  and  Tony  are  disabled 
children  who  live  with  their  mother.  The 
children  have  no  income  but  their  mother 
receives  $404  a  month  in  unearned  income. 
Since  all  tlie  mother's  income  is  unearned, 
the  amount  we  allocate  for  her  needs  is  $334 
(the  $314  Federal  benefit  rate  for  an 
individual,  plus  the  $20  general  income 
exclusion).  After  subtracting  this  allocation 
from  her  $404,  we  divide  the  remaining  $70 
equally  between  the  two  children  ($35  each) 
as  unearned  income.  We  then  apply  Die  $20 


general  income  extrlusion  leaving  each  diild 
with  $15  countable  hicome.  The  $15  income  is 
less  than  the  $314  Federal  benefit  rate  for  an 
individuaL  ao  the  children  are  eligible.  We 
determine  each  child's  benefit  amount  by 
subtracting  his  countable  iacome  (including 
deemed  iacooie)  ia  a  prior  month  bom  the 
Federal  benefit  rale  for  an  individual  Cor  the 
carrent  oioath. 

55.  Secttoa  41&1168  is  amended  bjr 
revising  paragraphs  (c).  (d).  and  (e)  to 
read  as  follows.  The  introductory 
paragraph  is  repeated  for  reader 
convenience. 


S4M.11M    Hevam 


If  you  and  yotir  eligible  child  live  in 
the  same  household  with  your  ineligible 
spouse,  we  deem  your  ineligible 
spouse's  income  first  to  you,  and  then 
we  deem  any  remainder  to  your  eligible 
child.  For  the  purpose  of  this  section,  SSI 
benefits  inchide  any  federally 
administered  State  supplement.  We  then 
follow  the  rules  in  {  416.11B5(d)  to 
determine  the  child's  eligibility  for  SSI 
benefiu  and  in  S  41&1165(e)  to 
determine  the  benefit  amount 


(c)  Determining  your  eligibility  for  SSI 
benefits  and  benefit  amount.  We  then 
follow  the  rules  in  i  41&1163(c)  to  find 
out  if  any  of  your  ineligible  spouse 'a 
current  monthly  income  is  deemed  to 
you  and.  if  so.  to  determine  countable 
income  for  a  couple.  Next,  we  follow  (dj 
below  to  determine  your  child's 
eligibility.  However,  if  none  of  your 
spouse's  income  is  deemed  to  you.  none 
is  deemed  to  your  child.  Whether  or  not 
your  spouse's  income  is  deemed  to  you 
in  determining  your  eligibility,  we 
detennine  your  benefit  amount  as 
explained  in  $  416.1163(d). 

(d)  Determining  your  child's  eligibility 
and  amount  of  benefits.  (1)  If  you  are 
eligible  for  SSI  benefits  after  your 
spouse's  income  has  been  deemed  to 
you.  we  do  not  deem  any  income  to  yoiff 
child.  To  determine  the  child's  eligibility, 
we  subtract  the  child's  own  countable 
income  without  deeming  from  tfie 
benefit  rate  for  an  individual. 

(2)  If  you  are  not  eligible  for  SSI 
benefits  after  your  ineligible  spouse's 
income  has  been  deemed  to  yon.  we 
deem  to  your  eligible  child  any  of  your 
spouse's  income  which  was  not  used  to 
reduce  your  SSI  benefits  to  zero. 

(e)  Examples.  These  examples  show 
how  we  deem  income  to  an  eligible 
individual  and  an  eligible  child  in  the 
same  household.  The  Federal  benefit 
rates  used  are  those  effective  January  1. 
1984. 
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Example  1.  Mary,  a  blind  individual,  lives 
with  her  husband,  John,  and  their  disabled 
child,  Peter.  Mary  and  Peter  have  no  income, 
but  John  is  employed  and  earns  $805  per 
month.  We  determine  Mary's  eligibility  first. 
Since  John's  income  is  more  than  $157,  which 
is  one-half  of  the  Federal  benefit  rate  for  an 
eligible  individual,  we  treat  the  entire  $605  at 
earned  income  available  to  John  and  Mary  as 
a  couple.  Because  they  have  no  unearned 
income,  we  reduce  the  $805  by  the  $20 
general  income  exclusion,  and  then  by  the 
earned  income  exclusion  of  $65  plus  one-half 
the  remainder.  This  leaves  John  and  Mary 
with  $280  in  countable  income.  The  $280 
countable  income  is  less  than  the  $472 
Federal  benefit  rate  for  a  couple,  so  Mary  is 
eligible;  therefore,  there  is  no  income  to  be 
deemed  to  Peter. 

Example  2.  Al,  a  disabled  individual, 
resides  with  his  ineligible  spouse,  Dora,  and 
their  disabled  son,  Jeff.  Al  and  Jeff  have  no 
income,  but  Dora  is  employed  and  earoa 
$1,085  a  month.  Since  Dora's  income  is  more 
than  $157,  which  is  one-half  of  the  Federal 
benefit  rate  for  an  eligible  individual,  we 
treat  the  entire  $1,065  as  earned  income 
available  to  Al  and  Dora  as  a  couple.  We 
reduce  this  income  by  the  $20  general  income 
exclusion  and  then  by  $65  plus  one-half  the 
remainder  (earned  income  exclusion),  leaving 
$490  in  countable  income.  Al  is  ineligible 
because  the  couple's  $490  countable  income 
exceeds  the  $472  Federal  benefit  rate  for  a 
couple.  Since  Al  is  ineligible,  we  deem  to  Jeff 
$18,  the  amount  of  income  over  and  above  the 
amount  which  causes  Al  to  be  ineligible  (the 
difference  between  the  countable  income  and 
the  Federal  benefit  rate  for  a  couple).  We 
treat  the  $18  deemed  to  Jeff  as  imeamed 
income,  and  we  apply  the  $20  general  income 
exclusion,  reducing  Jeffs  countable  income  to 
zero.  Jeff  is  eligible. 

56.  Section  416.1167  is  revised  to  read 
as  follows: 

{416.1167    Twnpofwy  absences  and 
deeming  rules. 

(a)  General.  A  temporary  absence,  for 
the  purpose  of  deeming,  occurs  when 
you  or  your  ineligible  spouse  or  parent 
or  an  ineligible  child  leaves  the 
household  but  intends  to,  and  does, 
return  in  the  same  month  or  the  month 
immediately  following.  If  the  absence  is 
temporary,  we  continue  to  consider  the 
person  a  member  of  the  household. 

(b)  Child  away  at  school.  If  you  are  an 
eligible  child  who  is  away  at  school  but 
comes  home  on  some  weekends  or 
lengthy  holidays  and  if  you  are  subject 
to  the  control  of  your  parents,  we 
consider  you  temporarily  absent  from 
your  parents'  household.  However,  if 
you  are  not  subject  to  parental  control, 
we  do  not  consider  your  absence 
temporary  and  we  do  not  deem  parental 
income  (or  resources)  to  you.  Being 
subject  to  parental  control  affects 
deeming  to  you  only  if  you  are  away  at 
school. 

57.  In  {  416.1168,  paragraph  (a)  is 
amended  by  adding  the  word  "are"  after 


"you"  in  the  second  sentence,  paragraph 
(b)  is  revised,  and  paragraph  (c)  is 
added  to  read  as  follows: 

S  416.1168    How  ws  deem  Income  to  you 
from  your  essential  person. 
•        •        *        •        * 

(b)  Determining  your  eligibility  for  an 
SSI  benefit.  We  apply  the  exclusions  to 
which  you  are  entitled  under  {§  416.1112 
and  416.1124  to  your  earned  income  and 
to  yottf  unearned  income  which  includes 
any  income  deemed  from  your  essential 
person.  After  combining  the  remaining 
amounts  of  coimtable  income,  we 
compare  the  total  with  the  Federal 
beneflt  rate  for  a  qualified  individual 
(see  8  416.413)  to  determine  whether  you 
are  eligible  for  an  SSI  benefit 

(c)  Determining  your  SSI  benefit 
amount.  We  determine  your  SSI  benefit 
amount  in  the  same  way  that  we 
determine  your  eligibility.  However,  in 
following  the  procedure  in  paragraphs 
(a)  and  (b)  of  diis  section  we  use  your 
essential  person's  income  that  we 
deemed  to  you  in  the  second  month 
prior  to  the  current  month.  Exception: 
Beginning  with  the  month  in  which  you 
no  longer  have  your  essential  person, 
we  do  not  use  any  of  the  income  deemed 
to  you  from  that  essential  person  in  a 
prior  month  to  determine  the  amoimt  of 
your  benefit  (see  S  416.1180(a)(3)(ii)(C)). 
We  use  only  yoiu'  own  countable  income 
in  a  prior  month. 

58.  Section  416.1169  is  revised  to  read 
as  follows: 

S  416.1169    When  we  stop  deeming  Income 
from  an  essential  person. 

If  including  the  income  deemed  to  you 
from  your  essential  person  causes  you  to 
be  ineligible  for  an  SSI  benefit,  you  are 
no  longer  considered  to  have  that 
essential  person  whose  income  makes 
you  ineligible.  To  determine  your 
eligibility  for  that  month  we  deduct  only 
your  own  countable  income  from  your 
Federal  benefit  rate.  However,  other 
deeming  rules  may  then  apply  as 
follows: 

(a)  Essential  person  is  your  spouse.  If 
the  person  who  was  yoiu*  essential 
person  is  your  ineligible  spouse,  we 
apply  the  deeming  rules  in  S  416.1163 
beginning  with  the  month  that  the 
income  of  your  essential  person  is  no 
longer  deemed  to  you. 

( b)  Essential  person  is  your  parent.  If 
you  are  a  child  under  age  18,  and  the 
person  who  was  your  essential  person  is 
your  ineligible  parent,  we  apply  the 
deeming  rules  in  {  416.1165  beginning 
with  the  month  that  the  income  of  your 
essential  person  is  no  longer  deemed  to 
you. 


S  416.1182   [Amended! 

59.  In  {  416.1182,  the  introductory 
paragraph  is  amefided  by  removing  the 
word  "quarter"  and  addbig  the  word 
"month"  in  lieu  thereof. 

Subpart  L— Rasourcea  and  Exduaiona 

60.  The  authority  citation  for  Subpart 
L  of  Part  416  continues  to  read  as 
follows: 

Authority:  Sees.  1102. 1601, 1802. 1611, 1612, 
1813. 1614(f),  and  1831(d)  of  the  Social 
Security  Act.  as  amended;  49  Stat  647  as 
amended,  88  Stat  1465, 1486, 1468, 147a  1473; 
42  U.S.C.  1302, 1381. 1381a,  1382, 1382a,  1382b, 
1382c(f).  and  1383(d).  unless  otherwise  noted. 


S  418.1232    [Amandedl 

61.  In  i  416.1232,  the  last  sentence  in 
paragraph  (a)  is  amended  by  removing 
the  word  "quarter"  and  adding  the  word 
"month"  in  lieu  thereof,  and  the  last 
sentence  of  paragraph  (b)  is  amended  by 
removing  the  word  "quarter"  and  adding 
the  word  "month"  in  lieu  thereof. 

Subpart  T— State  Supplementation 
Proviaiona;  Agreement;  Paymenta 

62.  The  authority  citation  for  Subpart 
T  is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1601. 1616. 1631,  and 
1634  of  the  Social  Security  Act  as  amended: 
sec.  401  of  Pub.  L  92-603  as  amended,  sec. 
212  of  Pub.  L  93-66.  sec  8  of  Pub.  L  93-223. 
sees.  1  and  2  of  Pub.  L  93-335;  49  Stat  647  as 
amended,  86  Stat.  1465. 1474. 1475, 1478,  and 
1485,  87  Stat  155  and  956.  88  Stat.  291;  42 
U.S.C.  1302, 1381, 1382e,  1383, 1383c,  1383e 
nts,  1382  nt  (7  U.S.C  2012  nU)  Pub.  L  97S1. 
97-85, 97-«2,  and  97-161. 

8416.2020    [Amendedl 

63.  In  8  416.2020,  paragraph  (c)  is 
amended  by  adding  a  period  after  the 
word  "month"  and  removing  the 
following  words  "i.e.,  $3  per  quarter". 

64.  In  8  416.2030,  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

8416.2030    Optional  supplementatioa: 
Variations  In  payments. 


(c)  Effective  month  of  State 
supplementary  payment  category.  The 
State  supplementary  payment  category 
which  applies  in  the  current  month  will 
be  used  to  determine  the  State  payment 
level  in  that  month.  This  rule  applies 
even  if  the  coimtable  income  in  a  prior 
month  is  used  to  determine  the  amount 
of  State  supplementary  payment 

[FR  Doc.  85-27698  Filed  11-25-85;  8:45  am] 
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Food  and  Drug  Administration 

21  CFR  l>art  442 

( Doawt  No.  KM-eiW] 

Antil>iotic  Drugs;  Cefotaxime  Sodium 


Correction 

FR  Doc.  65-25809  was  corrected  by  a 
document  appearing  on  page  48078  in 
the  issue  of  Thursday.  November  ZL, 
1985.  Make  the  following  corrections  to 
that  document- 
In  the  second  and  fourth  lines  bom 
the  bottom  of  the  first  column  on  page 
48078.  "S  442.2136"  should  read 
"§  442.213b". 

MLUNQCOK  1S0S-ei-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMAHY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for  Seeco, 
Inc.  providing  for  the  manufactiu^  of  5-, 
10-,  and  20-gram-per-pouiid  tylosin 
premixes  used  to  make  complete  feeds 
for  swine,  beef  cattle,  and  chickens. 
EFFECTIVE  DATE:  November  26, 1985. 
FOB  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  PuyoU  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
1414. 

SUf>f>LEMENTARY  INfORMATlON:  Seeco. 
Inc.,  Box  1014,  North  Highway  71, 
Willmar.  MN  56201,  is  the  sponsor  of  a 
supplement  to  NADA  100-352  submitted 
on  its  behalf  by  Elanco  Products  Co.  The 
supplement  provides  for  the 
manufacture  of  new  5-  and  20-gram-per- 
pound  tylosin  premixes  used  to  make 
complete  feeds  for  swine,  beef  cattle, 
and  chickens  for  use  as  in  21  CFR 
558.625(0(1)  (i)  through  (vi).  The  use  of 
the  currently  approved  lO-gram-per- 
pound  premix  is  revised  to  include 
additional  uses  in  chickens,  beef  cattle, 
and  swine.  The  supplement  is  approved 
and  the  regulations  are  amended  to 
reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11  {eK2}{ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 


approval  of  this  ap]^ication  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  2S.24(d)(l)(i)  (April  26, 1985;  50  FR 
16836)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  oat  an 
environm«ital  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  audrarity  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

AuthMity.  Sec.  512.  82  Stat  343-351  (21 
U.S.C.  380b);  21  t3Tt  5.10  and  5.83. 

2.  Section  556.625  is  amended  by 
revising  paragraph  (b)(38)  to  read  as 
follows: 

§558.625    Tylosin. 

(b)  *  •  * 

(38)  To  011749: 1  gram  per  pound, 
paragraph  (f)(l)(vi)(aj  of  this  section;  5. 
10.  20,  and  40  grams  per  pound, 
paragraph  (f)(1)  (i)  tlvough  (vi)  of  this 
section. 


Dated:  November  19, 1985. 

Marvin  A  Norcross, 

Acting  Associate  Director  for  New  Aiumai 
Drug  Evaluation. 

(PR  Doc.  85-28118  Filed  11-25-65;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1602 

Records  and  Reports;  la>cal  Union 
Report  EEO-3;  Waiver  of  Filing 
Reports  for  Calendar  Year  1985 

aqency:  Equal  Employment  Opportunity 
Commission. 

action:  Waiver  of  Rule  Requirement 

summary:  The  Equal  Employment 
Opportunity  Commission  waives  the 
EEO-3  filing  requirement  for  calendar 


year  1965.  The  Commission  proposes  to 
resume  the  EEO-3  on  a  biennial  basis  in 
1986. 

EFFCCnvc  date:  December  31. 1965. 

FOR  FURTHER  INFORMATION  CONTACT 

Joachim  Neckere,  Director,  Survey 
Division;  Phone  (703)  756-6020. 

SUPPLEMENTARY  INFORMATION:  The 

Equal  Employment  Opportunity 
Commission  waives  the  requirement  of 
S  1602.22  for  filing  the  Local  Union 
Report  EEO-3  for  the  calendar  year 
1985.  The  recordkeeping  requirements  of 
S  1602.27  for  calendar  year  1985  remain 
unchanged  and  are  not  waived.  The 
Commission  reaffirms  its  filing 
requirements  for  these  reports  for 
calendar  year  1986  and  subsequent 
years. 

Note. — Since  die  reporting  requirement  has 
been  waived  and  no  forms  tiave  t>een  mailed 
to  entities  required  to  report,  no  further 
reporting  action  is  required  on  1985  reporta. 

Dated:  November  20, 1965. 

For  the  CommissioiL 
CUMBce  llKMua, 
Chairmaa. 
[FR  Doc.  6&-28177  Filed  11-25-85:  8:45  am) 
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VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Veterans  Education;  Retroacthre 
Approval  of  Courses 

agency:  Veterans  Administratioo. 
ACTION:  Final  regulations. 

SUMMARY:  State  approvii\g  agencies 
sometimes  approve  courses  for  VA 
training  retroactively,  "niis  amended 
regulation  states  how  the  VA  vnll 
determine  the  commencing  date  of  an 
award  of  educational  assistance  paid  to 
veterans  enrolled  in  a  newly-approved 
course  which  has  been  approved 
retroactively. 

effective  date:  December  26, 1965. 

FOR  FURTHER  INFORMATION  CONTACT 

June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration.  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration.  610  Vermont 
Avenue  NW.  Washington,  DC  20420 
(202)  389-2092. 

SUPPLEMENTARY  INFORMATION:  On 
pages  21624  and  21625  of  the  Federal 
Register  of  May  28, 1985  there  was 
published  a  notice  of  intent  to  amend 
Part  21  in  order  to  change  the 
commencing  date  of  an  award  of 
educational  assistance  paid  to  veterans 
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enrolled  in  a  newly-approved  coarse 
whicfa  has  been  approved  retroactively. 
Interested  people  were  given  24  days 
to  submit  ccMiunents,  suggestions  or 
objections.  The  VA  (Veterans 
Administration)  received  no  oomments, 
suggestions,  or  objections.  Accordingly, 
the  agency  is  making  the  amendment  to 
1 21.4131  and  the  removal  of  f  21.4132 
final. 

The  VA  has  determined  that  this 
regulatory  amendment  does  not  contain 
a  major  rule  as  that  term  is  denned  by 
E.0. 12291.  entitled,  Federal  Regulation. 
The  regulatory  amendment  will  not 
cause  a  major  increase  in  costs  or  prices 
for  anyone.  Its  annual  effect  on  the 
economy  will  be  less  than  $100  million. 
It  will  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  has  certified  that  promulgation 
of  this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act  (RFA).  Under  5  U.S.C. 
605(b)  this  regulatory  amendment, 
therefore,  is  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  this  change  will  only  affect 
payments  made  to  individual  benefit 
recipients.  The  regulatory  amendment 
will  have  no  significant  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations,  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  November  4, 1985. 
By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr., 

Deputy  Administrator. 

PART  21— {AMENDED] 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education  is 
amended  as  follows: 

1.  Section  21.4131(a)(3)  is  revised  to 
read  as  follows: 


in.4131 


(a)  Entrance  or  reentrance  including 
change  of  program  or  school.  (§21.4294). 

•        •        *        *        • 

(3)  The  later  of  the  following: 

(i)  The  effective  date  of  the  approval 

of  the  course,  or 
(ii)  One  year  before  the  date  the  VA 

receives  &e  aiqroval  notice. 

(38  U.S.C.  1772(a)) 


921.4132    [RMarvMl] 

2.  Section  21.4132  is  removed  and 
reserved. 

[FR  Doc.  85-28176  Filed  11-25-85;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Odd-Shapad  Kenw  In  Bulk  TMrd-Ciasa 
Lettar-Slza  Envalopea 

agency:  Postal  Service. 
action:  Pinal  rule. 

summary:  This  final  rule  changes  the 
mailability  regulations  to  recommend 
tfiat  odd-shaped  items,  such  as  pens  and 
bottle  caps,  mailed  in  bulk  third-class 
letter-size  envelopes  be  wrapped  in  the 
envelope's  other  contents.  TTie  Postal 
Service  believes  that  it  can  machine 
process  substantially  more  of  this  type 
of  mail  if  odd-shaped  items  in  the 
envelopes  are  well  buffered  by  the 
various  contents  of  the  envelopes.  While 
odd-shaped  items  are  not  permitted  in 
letter-size  envelopes-mailed  as  First-, 
single  piece  third-,  or  fourth-class  mail 
because  they  tend  to  jam  high  speed 
mail  processing  equipment  and  can 
injure  postal  employees  when  an 
envelope  containing  an  odd-shaped  item 
bursts,  the  Postal  Service  has  not  yet 
begun  to  use  high-speed  automated 
equipment  to  process  large  amounts  of 
bulk  third-class  mail.  Accordingly,  the 
risks  at  present  are  considered 
relatively  minimal  if  mailers  follow  the 
recommendation  to  carefully  buffer  odd- 
shaped  items. 
EFFECTIVE  DATE:  December  26, 1985. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Gene  Gardner  (202)  268-5178. 
SUPPLEMENTARY  INFORMATION:  On 

August  16, 1985  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  (50  FR  33068}  proposed  changes 
to  the  Domestic  Mail  Manual  which 
would  have  extended  the  prohibition 
against  the  mailing  of  odd-shaped  items 
in  letter-size  envelopes  to  include  items 
mailed  in  letter-size  envelopes  at  bulk 


tUrd-class  rates,  fnterested  persons 
were  invited  to  submit  comments  on  &e 
proposed  dianges  by  September  26, 
1965. 

We  received  216  conments  objecting 
to  the  proposal.  Some  commenters  said 
that  the  proposal  was  unclear  as  to  the 
kind  of  containers  that  would  be 
acceptable  for  mailing  odd-shaped 
items;  others  (twenty-six)  requested  that 
the  proposal  be  amerided  to  permit 
manual  processing  of  mail  thiat  is 
properiy  identified  as  containing  odd- 
shaped  items,  since,  as  they  pointed  out 
there  is  no  requirement  that  bulk  third- 
class  mail  be  machine-processible. 
Forty-three  commenters  objected  to  the 
proposal  because  they  said  it  woukl  hurt 
their  companies.  Two  commenters  did 
not  object  to  the  proposal  One 
commenter  suggested  a  surcharge  for 
odd-shaped  items  in  letter-size 
envelopes  instead  of  a  prohibition. 

In  view  of  the  almost  mianimous 
objections  to  the  proposal  postal  safety, 
mail  processing,  and  engineering 
personnel  were  requested  to  reassess 
the  proposal  to  determine  whether 
something  less  than  a  flat  prt^lHtion 
would  be  possible.  Their  reassessment 
was  that,  in  view  of  the  relatively 
minimal  risks  if  odd-shaped  items  in 
letter-style  envelopes  are  properiy 
buffered,  a  prohibition  would  not  be 
necessary  at  present.  However, 
incidents  of  injury  and  damage  will  be 
continually  monitored,  particularly  as 
the  use  of  automated  processing  of  this 
mail  increases.  If  problems  persist  or 
become  aggravated,  then  further 
corrective  steps  would  have  to  be  taken. 

For  the  reasons  given  and  after  carefol 
consideration,  the  Postal  Service  hereby 
adopts  the  following  amendment  to  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  service.  Incorporation  by 
reference. 

PART  111— [AMENDED]    , 

1.  The  authority  citation  for  39  CFR 
Part  111  contmues  to  read  as  follows: 

Aalharity:  5  U.S.C  552(a);  36  U.S.C.  401,  404, 
407. 408.  30Q1-3O11,  3201-3219.  3403-3405, 
aeOl.  3621: 42  U.S.C.  1873GO-13, 1973C0-14. 

PART  124— NONMAILABLE 
MATTER— ARTICLES  AND 
SUBSTANCES;  SPECL\L  MAILING 

RULES 

2.  In  124.4,  revise  .47  to  read  as 
follows: 

.4  Restricted  Matter 


48582 
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.47  Odd-Shaped  Items  in  Envelopes. 
Pens,  bottle  caps,  and  similar  odd- 
shaped  items  are  not  acceptable  in 
letter-size  envelopes  at  the  single  piece 
First-,  third-,  or  fourth-class  rate  because 
they  could  burst  the  envelope  and 
damage  mail  processing  equipment  or 
injure  employees  (see  121.324  and 
123.431).  Odd-shaped  items  in  letter  size 
envelopes  (5x3V4x.007  inches  minimum, 
llV^x6HxV4  inches  maximum)  mailed  at 
the  bulk  third-class  rate  should  be 
wrapped  in  the  envelope's  other 
contents,  in  order  to  streamline  the 
shape  of  the  envelope  in  the  event  of 
automated  processing  and  to  help  assure 
that  the  contents  and  envelope  are  not 
damaged. 

A  transmittal  letter  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  published  and  will  be 
transmitted  to  subscribers 
automatically.  These  changes  will  be 
published  in  the  Federal  Register  as 
provided  in  39  CFR  111.3. 
W.  AUea  Sandan, 

Associate  General  Counsel,  Office  of  General 

Law  and  Administration. 

[FR  Doc  85-28147  Filed  11-25-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  65 

[A-4-Fm.-292»-3;  Docket  No.  DCO-IV- 
8504] 

Atlanta  Packaging  Products,  Inc^ 
Approval  pf  a  Delayed  Compliance 
With  State  Implementation  Plan 
Requirements;  Order  Issued  by  the 
Georgia  Environmental  Protection 
Dhdsion 

agency:  Environmental  Protection 
Agency. 

ACnow:  Final  rule. 

summary:  The  Administrator  of  EPA 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Georgia 
Environmental  Protection  Division 
(GEPD)  to  Atlanta  Packaging  Products. 
Inc.  (Atlanta  Packaging)  located  in 
Atlanta.  Georgia.  The  Order  requires 
Atlanta  Packaging  to  bring  air  emissions 
from  its  four  (4)  flexographic  printing 
presses  and  one  (1)  rotogravure  printing 
press  into  compUance  with  air  pollution 
control  regulations  contained  in  the 
federally  approved  Georgia  State 


Implementation  Plan  (SIP)  by  December 
1, 1988.  Because  of  the  Administrator's 
approval,  Atlanta  Packaging's 
compliance  with  the  Order  will  preclude 
suits  under  the  federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violation(8)  of  the  SIP 
regulations  covered  by  the  Order  during 
the  period  the  Order  is  in  e^ect. 
DATES:  This  rule  takes  effect  on 
November  28, 1985. 
RM  rjhtner  information  contact: 
John  Hund.  Air  Compliance  Branch.  U.S. 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30385,  Telephone 
Number  (404)  881-7654. 
ADDRESSES:  A  copy  of  the  State  Delayed 
Compliance  Order,  any  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Registw 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  U.S.  Environmental  Protection 
Agency,  Region  IV.  Air,  Pesticides  & 
Toxics  Management  Division.  Air 
Compliance  Branch.  345  Courtland 
Street  NE..  Atlanta.  Georgia  30385. 
SUPPLEMENTARY  INFORMATION:  On  May 
29. 1985.  the  Regional  Administrator  of 
EPA's  Region  IV  Office  published  in  the 
Federal  Register.  No.  103  at  50  FR  21869. 
a  notice  proposing  approval  of  a 
Delayed  Compliance  Order  issued  by 
the  GEPD  to  Atlanta  Packaging.  The 
notice  asked  for  public  comments  by 
June  28, 1985,  on  EPA's  proposed 
approval  of  the  Order.  No  public 
comments  were  received  in  response  to 
the  proposal  notice.  Therefore,  the 
Delayed  Compliange  Order  issued  to 
Atlanta  Packaging  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  section  113(d)(2)  of  the 
Clean  Air  Act  42  U.S.C.  7413(d)(2).  The 
Order  places  Atlanta  Packaging  on  a 
schedule  to  bring  its  four  (4) 
flexographic  printing  presses  and  one  (1) 
rotogravure  printing  press  into 
compliance  with  air  pollution  control 
regulations  contained  in  the  federally 
approved  Georgia  State  Implementation 


Plan  (SIP)  by  December  1. 1988.  The 
Order  also  imposes  interim  emission 
requirements  as  follows. 

The  Company  will  not  emit  info  the 
aUnosphere  VOC  at  a  rate  in  excess  of  422 
tons  per  calender  year,  unless  the  GEPD 
issues  the  Company  a  permit  to  allow  an 
increase  in  emission.  Thirty  (30)  days 
following  each  calendar  quarter  the  Company 
will  provide  the  GEK)  a  written  report  with 
sufficient  documentation  to  show  that  during 
the  calendar  quarter  VOC  emissions  to  the 
atmosphere  did  not  exceed  the  422  ton  per 
calendar  year  rate. 

If  the  conditions  of  the  Order  are  met 
it  will  permit  Atlanta  Packaging  to  delay 
compliance  with  the  SIP  regulations 
covered  by  the  Order  until  December  1. 
1986.  The  facility  is  unable  to  comply 
with  these  regulations. 

EPA  has  determined  that  its  approval 
of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of  the 
immediate  need  to  place  Atlanta 
Packaging  on  a  schedule  which  is 
effective  under  the  Clean  Air  Act  for 
compliance  with  the  applicable 
requirement(8)  in  the  Georgia  State 
Implementation  Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control. 
Dated:  November  7, 1985. 
Lee  M.  Thomas. 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  «5— DELAYED  COMPUANCE 
ORDERS 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7413(d).  7601. 

2.  Section  65.150  is  amended  by 
adding  the  following  in  the  table: 

§65.150    Fe<toral  delayed  eompNanee 
order*  Issued  under  eectton  113(d)  (1),  (3). 
(4)  and  (5)  of  the  Act 


Soum 

Uication 

OrdarNa 

SIP  regulation(s) 
invotvad 

Data  of  FR 

promulgalion 

Rnsl  conwB>no 
data 

ASanla  Packaging 

Atlanta.  QA 

EPD-AQC-2SS„ 

Oiaptar  391-3-1, 
rula  .02(2)<mm). 

May  20,  1965 

Dae  1.  1966. 

(FR  Doc  85-28165  Filed  11-25-85;  8:45  am] 
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40CFRPart6S 

[A-A-fRL-2U»-a;  Doefcat  Nol 
DCO-IV-M04] 

Qenaral  Motor*  Coqx;  Approval  o(  a 
Deiayad  CompHano*  WHh  Stat* 
ImpteiaaiHation  Haw  RaquNwwawta; 
Order  laanad  by  nm  Qaorgia 
Enviroranontal  ProtacUow  DMaion 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 


SUMMAav:  The  Administrator  of  EPA 
hereby  approves  a  Delayed  Ccnnpliance 
Order  issued  by  the  Georgia 
Environmental  Protection  Division 
(GEPD)  to  General  Motors  Corporatian 
(GM)  located  in  DoraviUe,  Georgia.  The 
Order  requires  GM  to  bring  air 
emissions  from  its  surface  coating  of 
miscellaneous  metal  parts  and  products 
operation  into  compliance  with  air 
pollution  control  regulations  contained 
in  the  federally  approved  Georgia  State 
Implementation  Plan  (SIP)  by  Octobwl. 
1985.  Elecause  of  the  Administrator's 
approval,  GM's  compliance  with  the 
Order  will  prechide  suits  under  the 
federal  enforcement  and  citizen  suit 
proviaioQs  of  die  Clean  Air  Act  fw 
violation(8]  of  the  SIP  regulations 
covered  by  the  Order  during  the  period 
the  Order  is  in  effect. 
DATES:  This  rule  takes  effect  on 
November  26, 1985. 
FOR  RHITHEII  NVORMATION  CONTACT: 
John  Hund,  Air  Compliance  Branch,  U.S. 
Enviroranental  Protection  Agency, 
Region  IV,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365,  Telephone 
Number  (404)  881-7654. 
ADDRESSES:  A  copy  of  the  State  Delayed 
Compliance  Order,  any  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  U.S.  Environmental  Protection 
Agency.  Region  IV,  Air,  Pesticides  & 
Toxica  Management  Division,  Air 
Compliance  Branch,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 
SUPPLEMENTARY  INFORMATION:  On  May 
29, 1985,  the  Regional  Administrator  of 
EPA's  Region  IV  Office  published  in  the 
Federal  Register,  No.  103  at  50  PR  21870, 
a  notice  proposing  approval  of  a 
Delayed  Compliance  Order  issued  by 
the  GEPD  to  GM.  The  notice  asked  for 
public  comments  by  June  28, 1965,  on 
EPA's  proposed  approval  of  the  Order. 
No  public  comments  were  received  in 
response  to  ttie  proposal  notice. 


Therefore,  the  Delayed  CompHance 
Order  issued  to  GM  is  appronred  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  section  113(d)(2)  of  the 
Clean  Air  Act.  42  U.S.C.  7419(d)(2).  The 
Order  places  GM  on  a  sdiedole  to  bring 
its  ten  (10)  coating  operations  into 
compUance  with  air  pollution  control 
regulations  contataied  in  die  federally 
approved  Georgia  State  Implementation 
Plan  (SO^  by  October  31, 1985. 

If  the  conditions  of  the  Order  are  met 
it  will  permit  GM  to  delay  compUance 
with  the  SIP  regulations  covered  by  the 
Order  until  October  31, 1985.  The  facility 
is  unabfe  to  com]:^  with  these 
regulations. 

EPA  has  determined  that  its  approval 
of  the  Order  shall  be  effective  upon 
publicatioo  of  this  notice  because  of  the 
immediate  need  to  place  GM  on  a 
schednle  which  is  effective  imder  the 
Clean  Air  Act  for  compliance  with  the 
applicable  requirement(8)  in  the  Georgia 
State  Implementation  Plan. 


List  of  SohM*  iB  M  CFB  Part  18 

Air  pollution  control. 

Datfld  November  7. 1086. 
Lae  M.  Tkonas, 
AdataiMtTtttar. 

bi  consideration  of  the  foregoing. 
Chapter  I  of  Tide  40  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  SS-OELAYEO  COMPLIANCE 
ORDERS 

1.  The  audmrity  dtatton^for  Part  65 
coDtimies  to  read  as  foUows: 

Authority:  42  U&C  7413(d).  7801. 

2.  Seetkm  66.150  is  amended  by 
ad(&)g  die  following  in  die  table: 


SSSblSO 

orders  li 
(4)sna(S)o««»Acl. 


tl3(d)(t).(3K 


S-o. 

UoSen 

OrtvND. 

InHOtMd 

CM»«»FR 

Fin^eoMplmc* 

GwMnfMoton. 

Oora««*.aA._ 

EPO-AQC-2S8 

ChMw  391-3-1, 
ruto  .02<2)(D. 

M«y».  19S6 

Oct  31.  ises. 

(FR  Doc.  »-28ie7  Rled  11-25-86;  8:45  am] 
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40CFRPart65 

[A-4-Fm.-292»-i^  Docket  No.  DCO-IV- 
8504] 

Mead  Packaging  DMakm  of  ttia  Mead 
Corp.;  Approval  of  a  Dalayad 
CompOanoa  WHh  Stala  Iniplamaatation 
Plan  Raqoiramanta;  Ordar  laauad  by 
ttia  Qaorgta  Erwlromnantai  Protection 
Division 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule.  

summary;  The  Administrator  of  EPA 
hereby  approves  a  Delayed  CompUance 
Order  issued  by  the  Georgia 
Environmental  Protection  Division 
(GEPD)  to  Mead  Packaging  Division  of 
the  Mead  Corporation  (Mead)  located  in 
Atlanta,  Georgia.  The  Order  requires 
Mead  to  bring  air  emissions  from  its  two 
(2)  rotogravure  printing  presses  into 
compliance  with  air  pollution  control 
regulations  contained  in  the  federally 
approved  Georgia  State  Implementation 
Plan  (SIP)  by  March  1, 1985.  Because  of 
the  Administrator's  approval.  Mead's 
compliance  with  the  Order  will  preclude 
suits  under  the  federal  enfOTcement  and 


citizen  suit  provisions  of  the  Clean  Air 
Act  for  violation(8)  of  the  SIP 
regulabons  covered  by  the  Order  during 
the  period  the  Order  is  in  effect 

DATES:  This  rule  takes  effect  on 
November  26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Ffund,  Air  Compliance  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365,  Telephone 
Number  (404)  881-7654. 

ADDRESSES:  A  copy  of  the  State  Delayed 
Compliance  Oder,  any  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
are  available  for  pubUc  inspection  and 
cc^ying  during  normal  business  hours 
at:  U.S.  Environmental  Protection 
Agency,  Region  IV,  Air,  Pesticides  & 
Toxi(»  Management  Division.  Air 
Compliance  Branch,  345  Courtland 
Street  NE.,  AUanta,  Georgia  30365. 

SUPPUaNBITAav  NIFOaMATION:  On  May 
29, 1985,  the  Regional  Administrator  (^ 
EPA's  Region  IV  Office  published  in  die 
Federd  Register.  No.  103  at  50  PR  21873, 
a  notice  proposing  approval  of  a 
Driayed  CompHance  Order  issued  l^ 
the  GBPf)  to  Mead.  The  notice  asked  for 
public  conanents  by  June  28. 1965,  on^ 
EPA's  proposed  approval  of  the  Order. 


BEST  COPY  AVAILABLE 
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No  public  comments  were  received  in 
response  to  the  proposed  notice. 
Therefore,  the  Delayed  Compliance 
Order  issued  to  Mead  is  approved  by 
the  Administrator  of  EPA  pursuant  to 
the  authority  of  section  113(d)(2)  of  the 
Clean  Air  Act  42  U.S.C  7413(d)(2).  The 
Order  places  Mead  on  a  schedule  to 
bring  its  two  (2)  rotogravure  printing 
presses  into  compliance  with  air 
pollution  control  regulations  contained 
in  the  federally  approved  Georgia  State 
Implementation  Man  (SIP)  by  March  1, 
1985. 

If  the  conditions  of  the  Order  are  met. 
it  will  permit  Mead  to  delay  compliance 
with  the  SIP  regulations  covered  by  the 
Order  until  March  1. 1985.  The  facility  is 
unable  to  comply  with  these  regulations. 

EPA  has  determined  that  its  approval 
of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of  the 
immediate  need  to  place  Mead  on  a 
schedule  which  is  effective  under  the 
Clean  Air  Act  for  compliance  with  the 


appUcable  requirement(8)  in  the  Georgia 
State  Implementation  IHaiL 

List  of  Subjects  In  40  CFR  Part  65 

Air  pollution  control. 

Dated:  November  7, 1985. 
Lea  M.  Thomas. 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65-OELAYEO  COMPLIANCE 
ORDERS 

1.  The  authority  citation  for  Part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7413(d),  7601. 

2.  Section  65.150  is  amended  by 
adding  the  following  in  the  table: 

965.150    Federal  (May«d  compianc* 
orders  issued  undsr  section  113(d)  (1),  (3), 
(4)  and  (5)  of  the  Act 


Souo* 

Localion 

OntarNa 

■ivmwu 

DMOIFR 

premtipMion 

MMdPKkavng 

MtMaOA       . 

EP&A0C-2Se  

awpMr3B1-»-1. 
ful*  .02(2Ninn). 

May  29. 1986.. 

Urn.  1.  1965. 

(FR  Doc  85-28168  Filed  11-25-85;  8:45  am] 
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40CFRPart65 
[A-4-FRL-292»-6] 

Approval  of  a  Delayed  Compliance 
Order  lesued  by  MSCHD  to  JeM 
Cooperage  Co,  Inc. 

AOCNCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 


:  The  Administrator  of  EPA 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Memphis  ft  Shelby 
County  Health  Department  (MSCHD)  to 
Jehl  Cooperage  Company,  Incorporated. 
The  Order  requires  Jehl  Cooperage  to 
bring  air  emissions  from  its  two  (2) 
spray  booths  and  two  (2)  drying  ovens 
at  4  East  Virginia  Avenue,  Memphis, 
Tennessee,  into  compliance  with  Section 
3-22.  Memphis  City  Code  air  pollution 
control  regulations  contained  in  the 
federally  approved  Tennessee  State 
Implementation  Plan  (SIP).  Because  of 
the  Administrator's  approval,  Jehl 
Cooperage's  compliance  with  the  Order 
will  preclude  suits  under  the  federal 
enforcement  and  citizen  suit  provisions 
of  the  Clean  Air  Act  for  violation(s)  oi 


the  SIP  regulations  covered  by  the  Order 
during  the  period  the  Order  is  in  effect 
EFFECTIVE  DATE:  This  rule  takes  effect 
on  November  26, 1985. 
FOR  FURTHER  INFORMATKNI  CONTACT: 

E.  Floyd  Ledbetter.  Chief.  Northern 
Compliance  Section.  Air  CompUance 
Branch.  Air,  Pesticides,  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street,  NE.. 
Atlanta.  Georgia  30365,  (404)  881-4727. 
ADDRESSES:  A  copy  of  the  State  Delayed 
Compliance  Order,  any  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at  U.S.  Environmental  Protection 
Agency,  Region  IV.  Air.  Pesticides,  and 
Toxics  Management  Division,  Air 
Compliance  Branch,  345  Courtland 
Street  NE.,  Atlanta,  Georgia  30365. 
SUPPI.EMENTARY  INFORMATKMC  On 

September  18, 1985,  the  Regional 
Administrator  of  EPA's  Region  IV  Office 
published  in  the  Federal  Register,  Vol. 
50,  No.  181  at  page  37874,  a  notice 
proposing  approval  of  a  Delayed 
Compliance  Order  issued  by  the 
MSCHD  to  Jehl  Cooperage.  The  notice 
asked  for  public  conunents  by  October 
18, 1985.  on  EPA's  proposed  approval  of 


the  Order.  No  public  comments  were 
received  in  response  to  the  proposal 
notice.  Therefore,  the  Delayed 
Compliance  Order  issued  to  Jehl 
Cooperage  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  Section  113(d)(2)  of  the 
Clean  Air  Act  42  U.S.C.  7413(d)(2).  The 
Order  places  Jehl  Cooperage  on  a 
schedule  to  bring  its  two  (2)  spray 
booths  and  two  (2)  drying  ovens  into 
compliance  as  expeditiously  as 
practicable  with  Section  3-22,  Memphis 
City  Code,  part  of  the  federally 
approved  Tennessee  State 
Implementation  Plan.  The  Order  also 
imposes  interim  emission  requirement 
as  follows: 

.  .  .  VOC  emissions  from  the  interior  and 
exterior  extreme  performance  coating 
operations  and  from  the  interior  clear  coating 
operations  shall  not  exceed  5.23  and  4.75 
pounds  per  gallon  applied,  excluding  HiO, 
respectively,  from  the  effective  date  of  the 
Order  until  December  31, 1985.  After 
December  31. 1985,  the  respondent  shall  (1) 
reduce  the  VOC  emissions  from  interior  and 
exterior  extreme  performance  coating 
operations  and  from  the  interior  clear  coating 
operations  to  a  maximum  of  3.5  and  4.3 
pounds  per  gallon  as  applied,  excluding 
water,  respectively. 

If  the  conditions  of  the  Order  are  met 
it  will  permit  Jehl  Cooperage  to  delay 
compliance  with  the  SEP  regulations 
covered  by  the  Order  until  December  31, 
1985.  The  facility  is  unable  to  comply 
with  these  regulations. 

EPA  has  determined  that  its  approval 
of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of  the 
immediate  need  to  place  Jehl  Cooperage 
on  a  schedule  which  is  effective  under 
the  Clean  Air  Act  for  compliance  with 
the  applicable  requirement(s)  in  the 
Tennessee  State  Implementation  Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control.         ' 

Dated:  November  7, 1985. 
Lee  M.  Thomas, 
Administrator. 

In  consideration  of  the  foregoing, 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  6S-OELAYED  COMPLIANCE 
ORDERS 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows. 

Authority:  42  U.S.C.  7413(d).  7801. 

2.  By  amending  the  table  in  S  65.471 
by  adding  the  foUowing  entry  in 
alphabetical  order  to  read  as  follows: 
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S6S.471    EPA  approval  Of  Stirt* 
stationary  aoureoa. 


daiayMl  compHanca  ordara  Issuad  to  maior 
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40  CFR  Part  65 

(A-4-FRL:  292»-7;  Dockat  Na  DCO-IV- 
•S04]     |j 

State  and  Federal  Administrative 
Orders  Permitting  a  Delay  in 
Compliance  With  State  Implementation 
Plan  Requirements;  Approval  of  a 
Delayed  Compliance  Order  Issued  by 
ttie  Georgia  Environmental  Protection 
Division  to  international  Paper  Co. 

AQENCv:  Environmental  Protection 
Agency. 

ACnOM;  Final  rule. 

summary:  The  Administrator  of  EPA 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Georgia 
Environmental  Protection  Division 
(GEPD)  to  International  Paper  Company 
(IP)  located  in  East  Point,  Georgia.  The 
Order  requires  IP  to  bring  air  emissions 
from  its  five  (5)  flexographic  printing 
presses  into  compliance  with  air 
pollution  control  regulations  contained 
in  the  federally  approved  Georgia  State 
Implementation  Plan  (SIP)  by  December 
1, 1986.  Because  of  the  Administrator's 
approval,  IP's  compliance  with  the 
Order  will  preclude  suits  under  the 
federal  enforcement  and  citizen  suit 
provisions  of  the  Clean  Air  Act  for 
violation(s)  of  the  SIP  regulations 
covered  by  the  Order  during  the  period 
the  Order  is  in  effect. 

EFFECTIVE  DATE:  This  rule  takes  effect 

on  November  26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Hund,  Air  Compliance  Branch,  U,S. 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street.  NE.. 
Atlanta.  Georgia  30365,  Telephone 
Number  (404)  881-7654. 
ADDRESSES:  A  copy  of  the  State  Delayed 
Compliance  Order,  any  supporting 
material  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  U.S.  Environmental  Protection 


Agency,  Region  IV.  Air,  Pesticides  & 
Toxics  Management  Division,  Air 
Compliance  Branch,  345  Courtland 
Street.  NE..  Atlanta.  Georgia  30365. 
SUPPLEMENTARY  INFORMATION:  On  May 
29, 1985,  the  Regional  Administrator  of 
EPA's  Region  IV  Office  published  in  the 
Federal  Register,  Vol.  50,  No.  103  at  Page 
21872.  a  notice  proposing  approval  of  a 
Delayed  Compliance  Order  issued  by 
the  GEPD  to  IP.  The  notice  asked  for 
public  comments  by  June  28, 1985,  on 
EPA's  proposed  approval  of  the  Order. 
No  public  comments  were  received  in 
response  to  the  proposal  notice. 
Therefore,  the  Delayed  Compliance 
Order  issued  to  IP  is  approved  by  the 
Administrator  of  EPA  pursuant  to  the 
authority  of  section  113(d)(2)  of  the 
Clean  Air  Act,  42  U.S.C.  7413(d)(2).  The 
Order  places  IP  on  a  schedule  to  bring 
its  five  (5)  flexographic  printing  presses 
into  compliance  with  air  pollution 
control  regulations  contained  in  the 
federally  approved  Georgia  State 
Implementation  Plan  (SIP)  by  December 
1,1986. 


If  the  conditions  of  the  Order  are  met 
it  will  permit  IP  to  delay  compliance 
with  the  SIP  regulations  covered  by  the 
Order  until  December  1, 1986.  The 
facility  is  unable  to  comply  with  these 
regulationB. 

EPA  has  determined  that  its  approval 
of  the  Order  shall  be  effective  upon 
publication  of  this  notice  because  of  the 
immediate  need  to  place  IP  on  a 
schedule  which  is  effective  under  the 
Clean  Air  Act  for  compliance  with  the 
applicable  requirement(s)  in  the  Georgia 
State  Implementation  Plan. 

List  of  Subjecto  in  40  CFR  Part  65 

Air  pollution  control. 

Dated:  November  7, 1985. 
LaeM.  Thomas, 
Administrator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  65— DELAYED  COMPUANCE 
ORDERS 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Autixnity:  42  VS.C.  7413(d),  7801. 

2.  Section  65.150  is  amended  by 
adding  the  following  in  the  table: 


965.150 

ordara  iaauad  under  aaction  ll3(dXl),  (3). 

(4)  and  (5)  of  ttw  Act 


SOUTM 

Locaton 

Onto  No. 

StP  ragulatlon(t) 
kwotvwl 

DaMolFR 

Rntf  ooinpimM 
data 

IntamMional  F>i«Mr 

Atlanta.  GA 

EPO-AQC-2S7 

Chaptw  381-3-1, 
nila  .02<2Mmm). 

May  29,  1965 

Oac  1  1980. 

Co. 
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40  CFR  Part  65 

[A-4-FRL-2929-«;  Dockat  No.  DCO-IV- 
8504] 

State  and  Federal  Administrative 
Orders  Permitting  a  Delay  in 
Compliance  WItti  State  implementation 
Plan  Requirements;  Approval  of  a 
Delayed  Compliance  Order  Issued  by 
the  Georgia  Environmental  Protection 
Division  to  Printpacic,  inc. 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Administrator  of  EPA 
hereby  approves  a  Delayed  Compliance 


Order  issued  by  the  Georgia 
Environmental  Protection  Division 
(GEPD)  to  Printpack,  Inc.  (Printpack) 
located  in  Atlanta,  Georgia.  The  Order 
requires  Printpack  to  bring  air  emissions 
from  its  ten  (10)  flexgraphic  printing 
presses  into  compliance  with  air 
pollution  control  regulations  contained 
in  the  federally  approved  Georgia  State 
Implementation  Plan  (SIP)  by  December 
1, 1986.  Because  of  the  Administrator's 
approval,  Printpack's  compliance  with 
the  Order  will  preclude  suits  under  the 
federal  enforcement  and  citizen  suit 
provisions  of  the  Clean  Air  Act  for 
violation(s)  of  the  SIP  regulations 
covered  by  the  Order  during  the  period 
the  Order  is  in  effect 
EFFECTIVE  DATE:  This  rule  takes  effect 
November  26,1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Hund,  Air  Compliance  Branch,  U.S. 
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EaviitMuneatal  ftotection  Agenpy, 
Region  IV.  94S  Courtland  Street.  NK. 
Atlanta.  Gaocgia  30385.  Telephone 
Number  (401)  881-7664. 


:  A  copy  of  the  State  Delayed 
Compliance  Order,  any  supporting 
material  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposiiag  approval  of  the  Oder 
are  available  for  pubhc  inspection  and 
copying  during  normal  business  hours 
at:  U.S.  Environmental  Protection 
Agency,  Region  IV.  Air.  Pesticides  ft 
Toxics  Management  Division.  Air 
CompUanoe  Brandi.  345  Cootiand 
Street  NE  Atlanta.  Georgia  30365. 


•UmSMENTARV  ■gqUMATIOM:  On  May 

29, 1985.  the  Regional  Administrator  of 
EPA's  Region  IV  Office  published  in  the 
Federal  Re^atac  Vol  sa  Na  103  at  Page 
21874.  a  notice  proposing  approval  of  a 
Delayed  Compliance  Order  issued  by 
the  GEPD  to  Printpack.  The  notice  asked 
for  public  comments  by  June  28, 1985,  on 
EPA's  pn^Msed  approval  of  the  Order. 
No  public  comments  were  received  in 
response  to  the  proposal  notice. 
Therefore,  the  Delayed  Compliance 
Order  issued  to  Printpack  is  approved 
by  the  Administrator  of  EPA  pursuant  to 
the  authority  of  section  113(d[M2)  of  the 
Gear  Air  Act  42  U.S.C  7413(d)(2).  The 
Order  places  Printpack  on  a  schedule  to 
bring  its  ten  (10)  flexographic  printing 
presses  into  compliance  with  air 
pollution  control  regulations  contained 
in  the  federally  approved  Georgia  State 
Implenentation  Plan  (SGP)  by  December 
1,1986. 

If  the  conditions  of  the  order  are  met 
it  will  permit  Printpack  to  delay 
compliance  with  the  SIP  regulations 
covered  by  the  Order  until  December  1. 
1986.  The  facility  is  unable  to  comply 
with  these  regulations. 

EPA  has  determined  that  its  approval 
of  the  Order  shaU  be  effective  upon 
publication  of  this  notice  because  of  the 
immediate  need  to  place  Printpack  on  a 
schedule  which  is  effective  under  the 
Clean  Air  Act  for  compliance  with  the 
applicable  requirement(8]  in  the  Georgia 
State  Implementaticn  Plan. 

List  of  SubiecU  in  40  CFR  Part  65 

Air  pollution  control. 
Dated-  November  7. 1985. 

'  —  "  — T. 

Adaunistiator. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 

follOWTK 


PART  65-DELAYEO  COMPLIANCE 
ORDERS 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

AOterily:  42  U.S.C.  7413(d),  7Q01. 


2.  Section  65.150  is  amended  by 
adding  the  following  in  the  table: 
$•5,150    Federal  delayed  compliance 
order*  Issued  under  section  l33(dX1).  (3), 
4^  and  <S)  of  the  Act 


Sowo* 

Locaton 

Ordw'No. 

S.Pj2*«jon<., 

OaMotFR 

RmI  connltonos 

4m 

AflMili.GA 

n>iu*Qr>4$9 

Oaptw  381-3-1. 
ruto  .02(2Mn«n). 

May  29,  1985 

Oac  1  1906. 
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BILUNB  COOC  MSS^B-Iti 

LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1614 

Private  Attofney  InvohmnafM 

AOENCV:  Legal  Services  Corporation. 

action:  Final  rule:  request  for 
comments. 

summary:  On  January  4. 1985.  the  Legal 
Services  Corporation  republished  Part 
1614  of  its  regulations  for  comment.  (50 
FR  509).  Based  upon  comments  received 
and  recommendations  of  tfie  Board's 
Operations  and  Regulations  Committee, 
the  Board  of  Directors,  on  October  11. 
1985,  approved  an  amended  version  trf 
Part  1614.  Included  in  this  amended 
version  was  a  definition  of  the  term 
"private  attorney"  that  had  not  been 
included  in  prior  publications  in  the 
Fedanl  Ref^ter.  The  Board  decided 
that  Part  1614  as  amended  should  be 
published  as  a  final  rule  and  go  into 
effect  at  the  expiration  of  the  notice 
period  required  by  the  Act  and  the 
Appropriations  Act.  The  Board  also 
decided  to  request  comments  on  the 
new  definition  in  preparation  for 
possible  reconsideration. 

The  revision  makes  eight  major 
changes  in  Part  1614.  A  new  definition  of 
the  term  "private  attorney"  has  been 
added  to  the  end  of  1 1614.1.  Completely 
new  provisions  dealing  with  joint 
ventures,  waiver,  and  failure  to  comply 
have  been  added  to  Part  1614.  The  audit 
provisions  and  the  provisions  on 
revolving  litigation  funds  have  been 
substantially  rewritten.  Section  1614.3 
has  been  revised  to  require  recipients  to 
include  the  direct  delivoy  of  legal 
services  by  private  attorneys  in  their 
PAI  programs.  Numerous  technical 
fnianges  have  also  been  made  which  do 
not  affect  the  wibetance  of  tfw 
regulatioo. 


DATES:  Effective  date:  December  28. 
1985.  Comments  must  be  received  on  or 
before  December  26, 1985. 

AOOflESS:  Comments  may  be  submitted 
to  the  Office  of  the  General  Counsel, 
Legal  Services  Corporation,  400  Virginia 
Avenue  SW..  Washington.  DC  20024- 
2751. 

FOR  FURTHER  INFORMJ^ON  CONTACT: 

Thomas  A.  Bovard.  Counsel  to  the 
Division  of  Policy  Development  (202) 
863-1842. 

SUPPLaHENTARV  mFORMATfON:  Part  1614 
of  the  Corporation's  regulations  was 
adopted  by  the  Corporation's  Board  of 
Directors  on  April  28, 1984  and 
published  in  final  form  in  the  Federal 
Register  on  May  21. 1984, 49  FR  21328. 
The  Corporation's  Board  of  Directors,  at 
its  December  20. 1984.  meeting,  decided 
to  republish,  for  comment  certain 
regulations,  including  Part  1614.  Part 
1614  was  repubbshed  in  the  Federal 
Register  on  January  4, 1985.  50  TR  509. 
Comments  were  received  and  reviewed, 
and  changes  were  recommended  in 
response  to  them.  A  revised  draft  was 
published  in  the  Federal  Register  on 
June  18, 1985.  50  FR  25270.  to  inform 
interested  parties  of  the  progress  the 
Corporation  had  made  in  revising  the 
regulation.  On  August  2, 1985.  the 
Corporation's  Board  of  Directors,  acting 
upon  recommendations  of  its  Operations 
and  Regulations  Committee,  voted  to 
continue  requiring  recipients  to  spend 
12%%  of  their  annualized  basic  field 
awards  on  PAI.  It  also  voted  to  amend 
Part  1614  of  the  Regulations,  and  to 
publish  the  regulation,  in  revised  form, 
for  further  comment.  The  revised 
regulation  was  published  on  August  26, 
1985,  50  FR  34510.  Fifty  comments  were 
received  by  the  Corporation — 35  within 
the  30-day  period  allowed  and  15 
thereafter.  After  considering  these 
comments,  the  Board  of  Directors  on 
October  11, 1965  approved  an  amended 
version  of  Part  1614.  Included  in  this 
version  was  a  definition  of  the  term 
"private  attorney,"  which  had  not  been 
included  in  prior  poUications  in  the 
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Federal  Register.  The  Board  decided 
that  Part  1614  as  amended  should  be 
published  as  a  final  rule  and  8°  into 
effect  at  the  expiration  of  the  notice 
period  required  by  the  Act  and  the 
Appropriations  Act.  The  Board  also 
decided  to  request  comments  on  the 
new  definition  in  preparation  for 
possible  reconsideration. 

Section  1614.1    Purpose. 

The  major  issues  before  the  Board 
with  respect  to  Part  1614  were  whether 
the  12Vk%  standard  should  continue  to 
be  a  requirement  or  should  be 
considered  simply  a  guideline  and 
whether  the  standard  should  remain  at 
12V^%.  The  Board  received  83  comments 
on  these  issues  and  heard  extensive 
public  testimony  on  them.  In  addition  it 
conducted  an  extensive  study  of  the 
degree  to  which  local  programs  have 
complied  with  the  12V4%  standard.  At 
the  May  23, 1985  meeting  of  the 
Operations  and  Regulations  Committee, 
the  Office  of  Field  Services  presented  a 
preliminary,  program-by-program  study 
of  the  amount  of  money  spent  on  PAI. 
To  prepare  this  study.  Corporation  staff 
reviewed  the  180  audit  files  of  the 
programs  whose  fiscal  years  ended  on 
December  31, 1984.  These  were  the  first 
programs  that  were  required  to  report 
PAI  expenditures  separately  on  their 
audits.  The  Office  of  Field  Services  took 
a  number  of  steps  to  doublecheck  the 
preliminary  figiires  presented  at  the-May 
meeting.  On  May  17,  before  the  meeting, 
the  Corporation  mailed  a  copy  of  the 
statistics  to  all  LSC  recipients  and 
Regional  Offices.  On  June  7,  a  draft  copy 
of  a  revised  and  expanded  PAI  report, 
with  a  request  for  review  and  comment, 
was  express  mailed  to  all  Regional 
Offices.  Between  June  1  and  June  17, 
LSC  staff  in  Washington,  DC,  contacted 
all  nine  regional  offices  and  verified  the 
statistics  with  them.  The  revised  figures 
showed  that  20.8%  of  the  programs 
reviewed  (37  out  of  180)  had  fallen  short 
of  the  12V4%  level  of  compliance. 

After  considering  the  comments,  the 
testimony  at  its  meeting,  and  the 
statistics,  the  Board  decided  to  continue 
employing  the  12>^%  standard  as  a 
requirement.  The  Board  believes  that 
there  have  been  very  positive  results 
from  many  of  the  PAI  programs  which 
have  been  implemented.  PAI,  when 
effectively  used,  expands  the  base  of 
attorneys  representing  the  poor, 
increases  the  range  of  choice  for  clients, 
and  as  demonstrated  by  the  Delivery 
Systems  Study,  affords  viable,  cost 
effective  service.  In  sparsely-populated 
areas,  it  is  useful  in  extending  outreach, 
and  it  is  more  cost  effective  than  the 
occasional  visits  of  a  staff  attorney. 
Widespread  use  of  PAI  promises  to 


make  available  to  eligible  clients  a 
greater  diversity  in  services  and  a  higher 
degree  of  specialization  than  would  be 
available  through  a  necessarily  limited 
number  of  staff  attorneys. 

The  Board  wishes  to  encourage  the 
further  investigation  and  development  of 
creative,  new  approaches  to  the  delivery 
of  services,  and  it  wishes  to  share 
positive  results  nationwide.  It  believes 
that  retention  of  a  concrete  standard, 
the  12V^%  requirement,  is  the  best  way 
to  ensure  the  continued  success  of  PAI 
and  to  secure  increased  participation  on 
the  part  of  recipients  that  have  fallen 
short  of  the  standard.  Requiring  the  use 
of  only  12Vi%  of  funds  for  the 
development  of  creative  forms  of 
deUvery  still  leaves  87V^%  of  funds 
available  for  use  in  the  traditional  staff 
attorney  model.  Accordingly,  the  Board 
has  decided  to  retain  the  12V^% 
expenditure  requirement 

Except  for  the  deletion  of  the  old 
waiver  provision  and  for  techrdcal 
changes  that  make  the  mandatory 
nature  of  the  12V^%  standard  clear,  there 
has  been  only  one  other  change  in 
S  1614.1:  In  response  to  a  discussion  at 
the  August  meeting  of  the  Board  of 
Directors,  a  new  paragraph  (d)  defining 
the  term  "private  attorney"  has  been 
added  at  the  end  of  S  1614.1.  The  Board 
was  informed  that  there  were  situations 
in  which  programs  had  laid  off  staff 
attorneys  and  then  contracted  to  pay 
these  attorneys  for  doing  the  same  work 
they  had  done  before  as  staff.  Such  a 
procedure  clearly  fails  to  meet  the  one 
of  the  ma|or  purposes  of  the 
Corporation's  PAI  requirement,  which  is 
expand  the  number  of  private  attorneys 
involved  in  the  delivery  of  legal 
assistance  to  poor  people. 

Paragraph  1614.1  (d)  provides  that  the 
term  "private  attorney"  as  used  in  Part 
1614  is  an  attorney  who  is  not  a  staff 
attorney  as  defmed  in  45  CFR  1600.1, 
and  further  provides  that,  where  the 
expenditiire  of  funds  with  respect  to  a 
private  attorney  would  violate  the 
Ethics  in  Government  Act  (18  U.S.C.  207) 
if  the  recipients  or  grantees  were  federal 
agencies,  such  funds  may  not  be 
counted  as  part  of  the  PAI  requirement. 
Section  1600.1  defines  a  staff  attorney  as 
an  attorney  more  than  one  half  of  whose 
annual  professional  income  is  derived 
from  the  proceeds  of  a  grant  from  the 
Legal  Services  Corporation  or  is 
received  from  a  recipient,  subrecipient, 
grantee,  or  contractor  that  Umits  its 
activities  to  providing  legal  assistance  to 
clients  eligible  for  assistance  under  the 
Act. 

The  Board  has  chosen  to  invoke  the 
Ethics  in  Government  Act  in  this  context 
because  one  of  the  purposes  of  the  Act 


is  to  keep  people  at  federal  agencies 
from  transferring  money  to  former 
colleagues  of  theirs  who  have  retired 
into  private  practice.  There  is  a 
reasonable  fear  that  employees  of  a 
legal  services  program,  when  deciding 
what  private  attorneys  to  use,  would 
naturally  favor  those  with  whom  they 
had  been  most  recently  acquainted.  The 
Board  was  informed  that  in  several 
cases  attorneys  have  left  a  recipient's 
staff  and  then  been  awarded  contracts 
to  do  the  same  work  they  had  been 
doing  previously.  There  are  at  least  two 
problems  with  arrangements  of  this 
type.  First  one  of  the  piuposes  of  PAI  is 
to  bring  people  who  have  not  been 
involved  before  into  the  delivery  of  legal 
services  to  the  poor.  Second,  these  sorts 
of  arrangements  create  an  appearance 
of  impropriety.  Accordingly,  the  Board 
decided  that  although  the  Corporation 
is  not  a  federal  agency,  the  policies 
behind  the  Ethics  in  Government  Act 
should  apply  in  these  cases  since  they 
involve  the  expenditure  of  taxpayer 
funds.  The  two  year  cooling  off  period  of 
the  Ethics  in  Government  Act  will  be 
usefully  employed  in  the  context  of  PAL 

In  referencing  the  Ethics  in 
Government  Act  the  Corporation  is 
adopting  a  provision  with  a  detailed 
history  behind  it  Section  1614.1(d) 
provides  that  the  Ethics  in  Government 
Act  applies  only  for  the  limited  purpose 
of  determining  whether  funds  given  to  a 
particular  lawyer  shall  be  counted 
toward  a  recipient's  PAI  requirement 
The  Board  acknowledges  that  there  are 
many  circumstances  in  which  the  best 
thing  to  do  is  to  give  a  client's  case  to 
someone  who  has  been  a  staff  attorney. 
Accordingly,  S  1614.1(d)  does  not 
prohibit  such  a  practice.  It  simply 
establishes  that  fees  given  a  private 
attorney  who  has  recently  been  a  staff 
attorney  cannot  be  credited  toward  the 
PAI  requirement 

Section  1614.2    General  policy. 

The  new  paragraph  (b)  dealing  with 
joint  ventures  added  to  S  1614.2  has 
been  revised  to  include  approval  by  the 
Office  of  Field  Services  in  the  main 
body  of  the  paragraph  rather  than  in 
subparagraph  (1).  The  remaining 
subparagraphs  have  been  renumbered 
as  factors  for  OFS  to  consider. 
Paragraph  (b)  still  makes  clear  that 
recipients,  whose  case  service  areas  are 
adjacent  coterminous,  or  overlapping 
may  enter  into  joint  venture  agreements. 
Approval  by  OFS  is  subject  to  three 
conditions:  The  venture  must  meet 
certain  expenditure  requirements  unless 
a  waiver  is  obtained  under  S  1614.6; 
each  participant  must  be  a  bona  fide 
participant;  and  the  venture  must 
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provide  opportunity  for  involving 
private  attomejrs  throughout  the  entire 
joint  service  area.  There  was  concern 
among  the  members  of  the  Board  that 
OFS  should  not  be  able  to  waive  the 
requirements  that  such  recipient 
participate  in  good  faith  and  that  a  joint 
venture  involve  private  attorneys 
throughout  the  joint  service  area.  At  the 
same  time  it  was  felt  that  there  should 
be  flexibility  in  cases  in  which  one  of 
the  recipients  in  a  joint  venture  fell  short 
of  the  12^%  requirement  The  final 
language  reflects  both  of  these  concerns. 

The  e}q)enditure  requirements  of 
§  1614.2(bKl)  vary  according  to  the 
nature  of  the  joint  venture.  Where 
recipients  whose  case  service  areas  are 
coterminous  or  overlapping  enter  into  a 
joint  venture,  the  recipients  must  plan  to 
spend  at  least  12Vi%  of  the  aggregate  of 
their  basic  field  award  on  PAL  Where  a 
joint  venture  involves  recipients  whose 
service  areas  are  adjacent  but  not 
coterminous  or  overlapping  each 
recipient  must  spend  12  V^%  of  its  basic 
field  grant  on  PAL  although  this 
requirement  is  subject  to  waiver  under 
§  1614.6. 

Section  1614^    Range  of  activities. 

The  Board  believes  that  the  essence  of 
PAl  is  the  direct  delivery  of  legal 
services  to  the  poor  by  private  attorneys 
and  that  all  recipients  ou^t  to 
incorporate  direct  delivery  into  their  PAI 
programs.  Section  1614.3,  accordingly, 
has  been  amended  to  make  clear  that 
the  direct  deUvery  of  legal  assistance  is 
a  mandatory  part  of  PAI  programs.  The 
Board  has  declined  to  state  what 
percentage  of  a  PAI  program  ought  to 
involve  direct  delivery.  Local  programs 
may  make  that  determination.  Under 
new  paragraph  (a)  recipients  must 
include  the  direct  delivery  of  legal 
assistance  by  private  attorneys  in  their 
PAI  programs.  Under  new  paragraph  (b), 
at  the  option  of  recipients,  PAI  programs 
may  also  include  support  activities  and 
other  forms  of  indirect  delivery  of 
service.  It  should  be  noted,  however, 
that  it  is  not  the  Board's  intent  under 
S  1614.3  to  permit  recipients  to  meet 
their  12V^%  spending  requirement  by 
providing  private  attorneys  with 
services  from  national  and  state  support 
centers. 

Comments  on  f  1614.3  showed  little 
opposition  to  requiring  local  programs  to 
provide  direct  delivery  of  legal  services 
as  part  of  the  PAI  programs.  Some  of 
those  who  wrote  the  Corporation  saw, 
however,  in  this  section  a  possible 
inference  that,  to  satisfy  the  direct 
delivery  requirement  recipients,  rather 
than  run  PAI  pro-ams  in-house,  must 
fund  or  contract  with  outside  entities 
through  grants,  subgrants,  or  contracts. 


The  Board  wishes  to  make  clear  that 
this  section  does  not  require  that  direct 
deUvery  be  done  throu^  outside 
entities.  It  is  perfectly  permissible  for  a 
program  to  administer  an  organized  pro 
bono  plan  in-house,  as  long  as  outside 
lawyers  actually  do  the  subistantive 
woric. 

The  Corporation  received  numerous 
complaints  about  the  burdensome 
paperwork  requirements  formerly 
contained  in  S  1614.3(d),  the  auditing 
provision.  Upon  study,  the  Board 
reached  the  ctHiclusion  that  these 
paperwork  and  record-keeping 
requirements  went  beyond  whiat  was 
necessary.  At  the  same  time  it 
recognized  that  any  time  the 
Corporation  issues  a  regulation 
requiring  an  expenditure  of  funds  for  a 
certain  purpose,  it  will  be  necessary  to 
impose  a  certain  nomber  of  accounting 
and  bookkeeping  requirements.  The 
Board  has  entirely  rewritten  the  auditing 
provision  which  now  appears  as 
S  1614.3(e)  and  has  souq^t  to  impose 
only  tlxrae  record-keeping  requirements 
needed  to  track  the  progress  of 
recipients  in  implementing  PAL 

Perhaps  the  most  significant  change  in 
the  auditing  provision  relates  to 
documenting  the  time  staff  attorneys 
and  other  recipient  employees  spend  on 
PAI.  Old  §  1614.3(d)(6)  required  that  if  a 
recipient  allocated  the  time  of  staff 
attorneys  or  paralegals  to  PAI,  it  had  to 
submit  detailed  timesheets  accounting 
for  aJl  the  time  of  those  employees,  not 
just  the  time  spent  on  PAI  activities.  By 
contrast  new  S  1614.3(e)(l)(i)  requires 
timesheets  from  attorneys  and 
paralegals  only  for  the  time  spent  on 
PAI  activities.  It  retains  the  provision 
excluding  such  employees  as 
receptionists,  secretaries,  intake 
personnel  or  bookkeepers  from  the 
requirement  of  keeping  time  sheets,  but 
with  slightly  different  wording.  The 
Board  found  the  wording  of  the  old 
provision  to  be  ambiguous:  it  might 
mean  either  that  a  recipient  could  not 
allocate  the  time  of  these  staff  to  PAI  or 
that  the  recipient  simply  did  not  have  to 
keep  time  records  for  these  personnel 
The  amended  language  makes  clear  that 
the  second  meaning  is  the  one  intended, 
and  that  although  recipients  do  not 
have  to  keep  time  sheets  for  these 
personnel,  they  do  not  have  to  have 
some  reasonable  way  of  allocating  their 
time  between  PAI  and  their  regular  staff 
duties. 

The  Board  has  also  deleted  from  the 
auditing  section  the  provision  (formeriy 
S  1614.3(d)(10))  requiring  programs  that 
use  ]udicare  or  another  compensated 
bar  mechanism  to  establish  an 
encumbrance  system.  New 


9  1614.3(e)(l)(i),  however,  retains  the 
requirement  tiiat  encumbrances  not  be 
induded  in  calculating  whether  a 
recipient  has  met  its  PAI  requirement 

Some  comments  showed  uncertainty 
as  to  whether  the  prior  approval 
requirement  of  the  subgrants  regulation 
(45  CFR  Part  1627)  would  continue  to 
apply  under  S  1614.3(e)(l)(iii).  The  Board 
wishes  to  make  clear  that  there  is  no    ' 
intent  to  waive  the  prior  approval 
requirement  or  any  other  of  the 
jjrovisions  of  section  1627. 

Hnally,  the  auditing  provision  now 
requires  that  in  the  year-end  audit, 
recipients  report  PAI  expenditures  as  a 
separate  fund  or  on  a  separate  schedule. 
(5  1614.3(e)(2)).  The  approach  of  old 
S  1614.3(d)(3)  which  made  estabUshing  a 
separate  fund  or  schedule  optional 
raised  considerable  problems  for  the 
Corporation  in  collecting  data  on  PAI.  In 
their  year-end  audits,  some  programs 
explained  their  PAI  activities  and 
expenses  in  a  footnote.  Others 
programs,  however,  reported  only  a  one- 
Una  item  expense  for  PAL  making  it 
impossible  for  the  Corporation  to 
determine  how  they  had  spent  their  PAI 
money.  Still  others  gave  no  data  about 
PAI  in  their  audits  at  all,  despite 
Corporation  requirements.  The  Board 
has  determined  that  for  the  Corporation 
to  track  the  progress  of  PAL  there  must 
be  more  uniformity  in  the  way  programs 
report  PAI.  The  new  provision, 
accordingly,  requires  that  programs 
highlight  PAI  expenditures  in  a  separate 
column  in  their  financial  statements.  It 
does  not  require  that  programs  establish 
separate  bank  accounts  or  separate 
books  to  account  for  PAI  expenditures. 
The  words  "a  separate  fund"  are  a 
technical  phrase  used  by  auditors  and 
are  intended  to  be  synonymous  with  "a 
separate  schedule",  words  that  are 
perhaps  clearer  to  non-auditors. 

Section  1614.4    Procedure. 

A  new  clause  has  been  added  to 
§  1614.4(b)  requiring  recipients  to 
document  that  each  year  their  proposed 
annual  PAI  plan  has  been  presented  to 
all  local  bar  associations  within  their 
service  area  and  to  summarize  the 
responses  of  these  bar  associations.  A 
number  of  those  who  wrote  the 
Corporation  about  this  new  provision 
apparently  beheved  that  it  required 
recipients  to  submit  a  new  plan  each 
year  with  the  refunding  apphcation. 
Section  1614.4(b),  however,  simply 
requires  recipients  to  submit  their  PAI 
plans,  whatever  they  may  be,  along  with 
the  their  refunding  applications;  there  is 
no  intent  to  require  programs  to  have  a 
new  plan  each  year,  and  programs  may 
submit  previously  used  plans.  Some 
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commenta  suggested  that  it  was 
cumbersome  to  submit  plans  to  bar 
associations.  The  Board  recognizes  that, 
in  cases  where  there  may  be  many  bar 
associations,  there  may  be  some 
logistical  problems  in  submitting  a 
program's  plan  to  every  bar  association. 
In  order  to  encourage  widespread 
participation  in  and  famiUarity  with  PAI. 
however,  it  is  the  intent  of  the  Board 
that  the  aimual  PAI  plan  be  sent  not 
only  to  tha  major  bar  associations  writh 
which  a  recipient  works  but  also  to  all 
bar  associations  within  its  case  service 
area.  The  requirements  of  this  paragraph 
may  be  satisBed  quite  easily  by 
a^ording  proof  that  letters  were  sent  to 
each  of  die  relevant  bar  associations 
and  by  giving  summaries  of  the  answers 
in  the  refunding  applications.  Recipients 
need  incur  copying  and  postage 
expenses  only  once  a  year.  This 
paragraph  does  not  require  them  to  meet 
with  all  bar  associations  concerned.  It  is 
not  necessary  for  a  recipient  to  tend 
additional  communications  to  bar 
associations  if  it  alters  its  plan  in  the 
middle  of  a  year.  A  recipient  need  not 
produce  return  receipts:  carbon  copies 
or  photocopies  of  the  letters  sent  will 
suffice. 

Section  1614.5    Prohibition  of  revolving 
litigation  funds. 

Section  1614.5,  prohibiting  certain 
kinds  of  revolving  litigation  funds,  has 
been  entirely  rewritten  to  make  clear  the 
Board's  intent  to  prohibit  the  systematic 
encouragement  of  fee-generating  cases. 
The  Board  agreed  with  the  comments  of 
those  who  found  the  previous  version  of 
S  1614.5  confusing.  As  a  member  of  the 
comments  pointed  out.  Part  1609  of  the 
Corporation's  regulations  already 
prohibits  anything  that  encourages  fee- 
generating  cases,  including  the  types  of 
revplving  litigation  funds  that  the 
Corporation  finds  objectionable.  The 
Board  decided,  accordingly,  to  make 
specific  reference  to  Part  1609  in  order 
to  make  clear  that  the  evil  addressed  by 
§  1614.5  is  systematic  violations  of  Part 
1609. 

New  paragraph  (a)  of  §  1614.5  defines 
a  revolving  litigation  fund  system  as  a 
system  under  which  a  recipient 
systematically  encourages  the 
acceptance  of  fee-generating  cases  as     ' 
defined  in  S  1609.2  of  the  regulations  by 
advancing  funds  to  private  attorneys  to 
enable  them  to  pay  costs,  expenses,  or 
attorneys  fees  for  representing  clients. 
Paragraph  (b)  makes  it  clear  that 
recipients  may  not  use  LSC  funds  to 
establish  or  maintain  such  systems. 
Paragraph  (c)  permits  systems  that 
advance  costs  and  expenses  as  long  as 
two  conditions  are  met  in  each  case:  the 
private  attorney  involved  is  representing 


^n  eligible  client  in  a  matter  in  which 
representation  of  the  eligible  client 
would  be  allowed  under  the  LSC  Act 
and  LSC  regulations;  and  the  private 
attorney  either  spends  funds  in 
accordance  with  a  schedule  previously 
approved  by  the  recipient's  governing 
body  or,  prior  to  initiating  action  in  the 
matter,  requests  the  recipient  to  advance 
the  funds.  In  response  to  comments,  a 
new  subparagraph  (d)  has  been  added 
to  make  clear  that  this  section  does  not 
prohibit  programs  from  recovering,  from 
an  award  to  a  private  attorney,  any 
amounts  advanced  to  the  attorney  for 
costs,  expenses,  or  fees.  The  Board 
agreed  that  without  this  paragraph  the 
language  of  S  1614.5  was  too  broad  and 
could''have  been  read  as  applying  to 
judicare  programs. 

The  Board  intends  that  funds 
recovered  by  programs  pursuant  to 
§  1614.5  should  go  into  the  recipient's 
PAI  account  or  into  its  general  account 
The  new  draft  Audit  and  Accounting 
Guide  provides  that  program  income 
should  go  into  the  account  that 
generated  that  income  and  should  be 
subject  to  the  same  restrictions  as  any 
other  money  going  into  that  account 
Accordingly,  the  Board  determined  that 
it  was  not  necessary  to  address  the 
issue  specifically  in  §  1614.5. 

Section  1614.6    Waivers. 

The  Board  determined  that  the  old 
waiver  provision  contained  in  the  last 
sentence  of  S  1614.1(a)  was  overly 
narrow.  Replacing  this  provision,  in 
accordance  vtrith  the  Board's  concern  for 
flexibility  as  well  as  accountability,  is  a 
completely  new  section  on  waiver, 
S  1614.6.  It  is  the  hope  of  the  Board  that 
this  provision  will  address  all  the 
possible  situations  in  which  imposition 
of  the  12Mi%  requirement  would  cause 
hardship  or  would  hinder  the  goal  of  the 
economical  and  elective  use  of 
Corporation  funds. 

Section  1614.6  provides  for  three  kinds 
of  waivers,  a  complete  or  full  waiver  of 
the  expenditure  requirement  for  a  fiscal 
year,  a  partial  waiver  of  the  expenditure 
requirement,  and  a  waiver  of  the  special 
accounting  and  bookkeeping 
requirements.  The  two  circumstances 
under  which  OFS  will  grant  a  complete 
or  full  waiver  of  the  spending 
requirement  are  set  forth  in  S  1614.6(b): 
where  there  simply  are  not  enough 
qualified  private  attorneys  to  conduct  a 
PAI  program,  or  where  all  qualified 
private  attorneys  either  refuse  to  take 
part  in  the  program  or  have  conflicts 
that  render  their  participation 
inappropriate. 

Section  iei4.6(c)  sets  forth  the  six 
circumstances  under  which  OFS  will 
grant  a  partial  waiver.  First,  OFS  may 


grant  such  a  waiver  where  the  pool  of 
available  and  qualified  private 
attorneys  is  simply  too  small  to  use  all 
the  PAI  funds  economically  and 
effectively.  Second,  OFS  may  grant  a 
partial  waiver  where,  despite  the 
recipient's  best  efforts,  there  simply  are 
not  enough  qualified  private  attorneys 
willing  to  take  part  in  the  program.  "The 
third  instance  in  which  OFS  may  grant  a 
partial  waiver  is  where  a  recipient 
despite  its  best  efforts,  finds  itself 
unable  to  spend  the  full  PAI  allocation 
during  a  program  year.  In  studying  how 
recipients  have  complied  with  the  PAI 
requirement,  the  Board  was  distressed 
to  discover  that  although  a  significant 
number  of  programs  had  not  come  near 
the  12\4%  standard,  only  about  four 
programs  had  contacted  or  attempted  to 
communicate  with  the  Corporation 
about  their  problems  with  PAI.  The 
Board  believes  that  communicating  with 
the  Corporation  about  such  problems  is 
an  affirmative  duty  that  recipients  incur 
when  they  accept  a  grant  from  the 
Corporation.  Accordingly,  in  defining 
what  constitutes  a  recipient's  "best 
efforts"  for  the  purposes  of 
S  1614.3(c)(3),  the  Board  included  the 
requirement  that  the  recipient 
communicate  to  OFS  its  problems 
spending  its  PAI  allocation  and  that  it 
request  and  avail  itself  of  assistance  or 
advice  from  OFS.  Unless  unusual 
cinnmistances  caused  the  shortfall,  a 
recipient  is  required  under  this 
subsection  to  accompany  a  waiver  with 
a  plan  to  avoid  a  shortfall  in  the  future. 

Programs  sending  out  PAI  cases  to 
private  attorneys  at  an  even  rate 
sometimes  have  little  control  over  when 
the  attorneys  will  perform  work  or  when 
they  will  bill  for  their  work.  The  third 
and  fourth  types  of  partial  waivers 
address  the  problems  that  might  arise 
because  of  the  time  a  recipient  is  billed. 
Section  1614.6(c)(4)  permits  a  waiver 
where,  simply  because  attorneys  have 
failed  to  bill  a  recipient  during  one  fiscal 
year,  the  recipient's  PAI  expenditiu«  for 
that  year  falls  below  12Vi%.  A  cla^fying 
amendment  was  made  to  this  section  by 
adding  after  the  word  "encumbrances", 
the  first  time  it  appears,  the  phrase 
"when  added  to  projected 
expenditures".  The  word 
"encumbrances",  which  means 
commitments  in  the  forms  of  orders, 
contracts  and  similar  items  that  will 
become  payable  when  goods  are 
delivered  or  services  rendered,  is  not  to 
be  understood  to  include  encimibrances 
from  a  previous  grant  year. 

Ilie  fifth  kind  of  partial  waiver,  as 
detailed  in  S  1614.6(c)(5),  will  be  granted 
where,  simply  because  attorneys  chose 
to  bill  a  recipient  during  one  fiscal  year. 
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it  is  appropriate  to  permit  PAI 
expenditures  for  the  following  fiscal 
year  to  fall  below  12Vi%. 

OFS  may  grant  a  sixth  kind  of  partial 
waiver  where  a  recipient  can  show  that, 
in  the  reasonable  judgment  of  its 
governing  body,  it  would  not  be 
economical  and  efficient  for  it  to  expend 
its  full  12Vi%  allocation  on  PAI  as  long 
as  the  recipient  has  handled  and  expects 
to  continue  to  handle  at  least  12V^%  of 
cases  brought  on  behalf  of  eligible 
clients  through  PAI.  For  the  sake  of 
clarity,  the  two  partial  waivers 
contained  in  prior  drafts  of  {  1614.6(c)(6) 
have  now  been  condensed  into  one.  The 
original  language  of  this  section  granted 
waivers  in  cases  where  recipients 
received  substantial  contributions  from 
the  private  bar  and  thus  handled  a 
substantial  number  of  cases  or  where 
recipients  used  resources  efficiently  and 
thus  handled  a  substantial  number  of 
cases.  The  addition  of  the  12V4% 
caseload  requirement  to  each  of  these 
provisions  effectively  condensed  these 
provisions  into  one  waiver  and  the  new 
language  reflects  this  reality.  One 
technical  amendment  was  made  to  this 
waiver  as  well.  The  word  "its"  before 
the  word  "cases"  was  stricken  and  the 
phrase  "brought  on  behalf  of  eligible 
clients"  was  inserted  after  the  word 
"cases."  The  reason  for  this  change  was 
that  cases  that  are  handled  by  private 
attorneys  are  not  necessarily  the 
recipient's  cases,  although  they  are 
cases  brought  on  behalf  of  eligible 
clients. 

The  maximum  amount  of  flexibility 
the  Board  was  prepared  to  endorse  was 
that  contained  in  the  sixth  waiver,  since 
other  proposals  did  not  contain  a 
concrete  standard  and  left  too  much 
discretion  in  the  hands  of  OFS.  Other 
partial  waivers  admittedly  require  OFS 
to  exercise  discretion.  The  first  partial 
waiver  requires  OFS  to  determine 
whether  the  population  of  qualiHed 
la*vyer8  is  too  smaU,  and  the  second 
requires  it  to  determine  whether  too  few 
quahfied  lawyers  are  willing  to 
participate.  The  words  "too  small"  in 
the  first  waiver,  however,  mean  "too 
small  to  get  the  work  done"  and  the 
word  "willing"  in  the  second  waiver 
meant  "willing  to  do  the  work."  With 
both  of  these  waivers,  OFS  will  use  its 
fact  finding  discretion  only  to  determine 
whether  private  resources  were 
available  to  meet  a  concrete  target,  the 
12Vz%  standard. 

Other  proposals,  by  contrast,  removed 
♦he  12Vz%  target  itself  and  left  to  OFS 
discretion  what  the  target  ought  to  be. 
The  Board,  accordingly,  found  none  of 
the  suggestions  for  new  waivers 
persuasive.  One  proposal  was  that  a 


waiver  should  be  granted  where  the 
local  board  establishes  that  PAI  is  not 
the  most  economical  and  efficient  means 
of  delivery.  For  many  years,  however, 
the  local  and  national  boards  almost 
uniformly  opposed  PAI.  It  was  because 
of  this  opposition  that  the  Board  and  its 
predecessors  had  found  it  necessary  to 
establish  a  national  PAI  effort.  Another 
waiver  proposal  was  that  the  regulation 
allow  a  program  to  average  its  PAI 
expenditures  over  a  two  or  three  year 
period.  Such  averaging,  however,  is 
already  built  into  S  1614.7.  Under  that 
section,  even  if  a  program  that  applies 
for  a  waiver  fails  to  receive  one.  the 
worst  that  happens  is  that  it  is  required 
to  make  up  its  shortfall  the  next  year, 
which  is  essentially  a  form  of  two-year 
averaging.  A  third  waiver  proposal  was 
that  the  12V4%  requirement  should  be 
waived  if  the  local  bar  associations  and 
the  local  program  agree  on  a  PAI 
program.  The  Board  would  have 
supported  such  an  approach,  as  long  as 
it  really  provided  for  substantial 
involvement  of  the  private  bar.  The 
problem  with  most  versions  of  the 
proposal,  however,  was  that  they  failed 
to  contain  a  concrete  measure  of  what  is 
substantial  involvement.  Accordingly, 
the  Board  believed  it  best  to  require  that 
recipients  using  such  alternative 
programs  handle  12V4%  of  cases  brought 
on  behalf  of  eligible  clients  through  PAI. 
That  standard  provides  a  concrete 
measurement  of  what  substantial 
involvement  is. 

It  was  suggested  that  there  might  be 
situations  in  which  a  program  and  a  bar 
association  had  worked  out  an  excellent 
PAI  program  but  had  failed  both  to  meet 
the  12V4%  expenditure  requirement  and 
the  12V4%  caseload  requirement.  One 
example  given  was  that  a  program  might 
wish  to  contract  for  lawyers  with 
special  expertise  to  handle  a  few 
important  cases  and  areas.  The  purpose 
of  PAI.  however,  is  to  involve  the 
greatest  number  of  the  bar  in  all  kinds  of 
cases,  not  specialized  ones. 

Section  1614.6(d)  permits  the  Audit 
Division  with  the  concurrence  of  OFS  to 
grant  waivers  of  the  special  accounting 
and  bookkeeping  requirements.  Except 
with  respect  to  subgrants.  it  is  expected 
that  such  waivers  will  be  rarely  granted. 
As  discussed  above,  the  auditing 
requirements  have  been  rewritten  to 
require  only  the  minimum  record- 
keeping necessary  for  the  Corporation  to 
monitor  PAI.  In  most  instances, 
therefore,  granting  a  waiver  of  these 
requirements  would  make  if  impossible 
for  the  Corporation  to  track  a  recipient's 
compliance  with  the  PAI  requirement 

Recipients,  as  set  forth  in 
§  1614.6(e)(l],  may  apply  for  a  waiver 


for  the  current  or  for  the  next  fiscal  year. 
All  applications  must  be  in  writing. 
Applications  for  waivers  for  the  current 
fiscal  year  must  be  received  by  the 
Corporation  during  the  ctirrent  fiscal 
year.  At  the  expiration  of  a  waiver,  a 
recipient  may  seek  a  similar  or  identical 
waiver. 

In  drafting  the  new  waiver  provision, 
the  Board  has  required  that  the 
Corporation  respond  in  writing  to 
requests  for  waivers  within  th&ly  days 
(S  1614.6(f)).  If  the  Corporation  fails  to 
meet  this  thirty  day  deadline,  the 
recipient  will  automatically  receive  a 
waiver.  The  Board  determined  that  it  is 
necessary  for  the  Corporation  to  rule 
speedily  on  waiver  requests  so  that 
recipients  denied  waivers  late  in  the 
year  will  still  have  time  to  comply  with 
the  spending  requirement. 

Section  1614.7   Failure  to  comply. 

In  addition  to  the  new  waiver 
provision,  an  enforcement  provision  has 
been  added  to  Part  1614.  This  new 
provision.  S  1614.7.  details  the  penalties 
assessed  against  recipients  who  fail  to 
meet  the  12V4%  spending  requirement 
and  who  fail  to  take  advantage  of  the 
liberal  waiver  provision.  Under 
paragraphs  (a)  and  (c)  of  9  1614.7.  if  a 
recipient  falls  short  of  the  12Vi% 
spending  requirement  and  also  fails 
without  good  cause  to  seek  a  waiver,  it 
loses  the  unspent  money  to  qualified 
PAI  programs  in  its  service  area.  In  any 
case  where  a  recipient  applies  for  a 
waiver,  however,  or,  in  cases  where  it 
fails  with  good  cause  to  seek  a  waiver, 
the  recipient  does  not  lose  its  money;  it 
must  simply  spend  the  required  amount 
of  money  during  its  next  fiscal  year.  To 
avoid  losing  its  money  under  the  penalty 
provision  in  S  1614.7(c),  all  a  recipient 
need  do  is  apply  for  a  waiver.  It  does 
not  actually  have  to  receive  a  waiver'.  A 
new  paragraph  (d)  was  added  to 
§  1614.7  and  provides  that  the 
wnthholding  of  funds  under  this  section 
shall  not  be  construed  as  a  termination 
of  financial  assistance  under  Part  1606 
of  the  regulations  or  a  denial  of 
refunding  under  Part  1625  of  the 
regulations. 

Under  §  1614.7(a),  the  Board  intends 
for  staff  to  answer  only  the  concrete 
question  of  whether  a  program  has  good 
cause  for  failing  to  seek  a  waiver.  Staff 
does  not  have  the  authority  to  determine 
whether  programs  had  good  cause  for 
failing  to  meet  the  PAI  requirement.  If  a 
program  fails  to  seek  a  waiver,  but  has 
good  reason  for  its  failure,  then 
paragraph  (b)  would  apply. 

A  number  of  letters  suggested  that 
§  1814.7  places  too  much  discretion  in 
the  hands  of  Corporation  staff.  The 
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Board,  however,  intends  for  this  section 
to  minimize  staff  discretion.  The  only 
determination  left  to  staff  under  {  1614.7 
is  whether  or  not  a  recipient  has  faUed, 
without  good  cause,  to  seek  a  waiver 
during  the  term  of  the  grant.  If  a  program 
asks  for  a  waiver,  but  fails  to  receive 
one,  it  is  automatically  required  to  make 
up  the  short-fall  the  next  year.  The 
classic  case  of  good  cause  for  failure  to 
seek  a  waiver  is  the  case  where  a 
program  has  come  close  to  spending 
12^%  on  PAI  but  has  failed  to  discover 
that  it  had  missed  the  12%% 
requirement  until  it  received  its  yearly 
audit.  The  Board  decided,  however,  not 
to  address  this  situation  specifically  in 
the  regulation.  In  the  interest  of 
flexibility,  it  decided  to  opt  for  the  more 
general  language  of  "good  cause" 
because  it  did  not  want  to  exclude  other 
good  reasons  for  failing  to  seek  waivers. 

Some  comments  complained  that, 
under  the  waiver  and  failure  to  comply 
provisions  in  S5  1614.6  and  1614.7, 
programs  that  did  not  know  how  close 
they  were  to  meeting  the  12V&% 
requirement  would  have  to  flie  waiver 
requests  every  year  out  of  self  defense. 
This  Board  like  previous  Boards 
believes  that  PAI  is  a  good  thing,  that 
substantial  PAI  is  even  better,  and  diat 
12V^%  is  a  minimum  requirement.  If  a 
program  tries  to  hit  the  minimiun  target 
on  the  dot  and  does  not  leave  itself 
much  leeway,  it  might  have  to  file  for  a 
precautionary  waiver  every  year.  If, 
however,  it  agrees  with  the  Board  that 
PAI  is  a  good  thing  and  that  substantial 
PAI  an  ever  better  thing,  the  program 
will  come  closer  to  15%  or  20%  and  will 
not  have  to  worry  about  waivers.  The 
ABA's  Standing  Committee  on  Legal  Aid 
and  Indigent  Defendants  expressed 
concern  that  subparagraph  (c)(3),  with 
its  reference  to  contacting  OFS,  might 
discourage  programs  from  contacting  the 
ABA's  PBI  (Private  Bar  Involvement) 
project  and  from  using  its  expertise.  The 
regulation,  however,  requires 
consultation  with  OFS  but  does  not 
prohibit  consultation  with  other  groups. 
Recipients  should  contact  anyone  who 
might  be  of  use  to  them  in  developing 
effective  PAI  programs. 

list  of  Subjects  in  45  CFR  Part  1614 

Legal  services.  Private  attorneys. 

For  the  reasons  set  o^t  above  45  CFR 
Part  1614  is  revised  to  read  as  follows: 

PART  1614— PRIVATE  ATTORNEY 
INVOLVEMENT 

Sec. 

1614.1  Purpose. 

1614.2  General  pohcy. 

1614.3  Range  of  activiUet. 


Sec. 

1614.4  Procedure. 

1614.5  Prohibition  of  revolving  litigati<» 
funds. 

1614.6  Waivers. 

1614.7  Failure  to  comply. 


Autiiority:  Sec.  1007(a)(2MC)  and  i 
1007(a)(3):  (42  U.S.C  29gBfttH2)(C)  and  42 
U.S.C  29e6£(a)(3)). 

S  1614.1    PurpoM. 

(a)  This  part  is  designed  to  ensure  that 
recipients  of  Legal  Services  Corporation 
funds  involve  private  attorneys  in  the 
delivery  of  legal  assistance  to  eligible 
clients.  Except  as  provided  hereafter,  a 
recipient  of  Legal  Services  Corporation 
funding  shall  devote  an  amount  equal  to 
at  least  twelve  and  one-half  percent 
(12  V^%)  of  the  recipient's  LSC 
annualized  basic  field  award  to  the 
involvement  of  private  attorneys  in  such 
delivery  of  legal  services;  this 
requirement  is  hereinafter  sometimes 
referred  to  as  the  "PAI  requirement". 
Funds  received  from  the  Corporation  as 
one-time  special  grants  shall  not  be 
considered  in  determining  a  recipient's 
PAI  requirement. 

(b)  Recipients  of  Native  American  or 
migrant  funding  shall  provide 
opportunity  for  involvement  in  the 
delivery  of  services  by  the  private  bar  in 
a  manner  which  is  generally  open  to 
broad  participation  in  those  activities 
undertaken  with  those  funds,  or  shall 
demonsfrate  to  the  satisfaction  of  the 
Corporation  that  such  involvement  is 
not  feasible. 

(c)  Because  the  Corporation's  PAI 
requirement  is  based  upon  an  effort  to 
generate  the  most  possible  legal  services 
for  eligible  clients  from  available,  but 
limited,  resources,  recipients  should 
attempt  to  assure  that  the  market  value 
of  PAI  activities  substantially  exceeds 
the  direct  and  indirect  costs  being 
allocated  to  meet  the  requirements  of 
this  Part. 

(d)  As  of  January  1, 1986,  the  term 
"private  attorney"  as  used  in  this  Part 
means  an  attorney  who  is  not  a  staff 
attorney  as  defined  in  S  1600.1  of  these 
regulations.  In  circumstances  where  the 
expenditure  of  funds  with  respect  to  a 
private  attorney  would  violate  the 
provisions  of  the  Ethics  in  Government 
Act  (18  U.S.C.  207)  if  the  recipients  or 
grantees  were  federal  agencies,  such 
funds  may  not  be  counted  as  part  of  the 
PAI  requirement. 

$1614.2    Qwwrai  poNcy. 

(a)  This  part  implements  the  policy 
adopted  by  the  Board  of  Directors  of  the 
Corporation  which  requires  that  a 
substantial  amount  of  funds  be  made 
available  to  encourage  the  involvement 
of  private  attorneys  in  the  delivery  of 


le^al  assistance  to  eligible  clients 
through  both  pro  bono  and  compensated 
mechanisms,  and  that  such  funds  be 
-  expended  in  an  economic  and  efficient 
maimer. 

(b)  In  the  case  of  recipients  whose 
service  areas  are  adjacent  coterminous 
or  oveiiapping,  the  recipients  may  enter 
into  joint  efforts  to  involve  the  private 
attorneys  in  the  delivery  of  legal 
services  to  eligible  clients,  subject  to  the 
prior  approval  of  the  Office  of  Field 
Services.  In  order  to  be  approved  the 
joint  venture  plan  must  meet  the 
following  conditions: 

(1)  The  recipients  involved  in  the  joint 
ventiu^  must  plan  to  expend  at  least 
twelve  and  one-half  percent  (12  V^%)  of 
the  aggregate  of  their  basic  field  awards 
on  PAI.  In  the  case  of  recipients  with 
adjacent  service  areas,  \ZVt%  of  each 
recipient's  ^cmA  shall  be  expended  to 
PAI;  provided,  however,  that  such 
expenditiue  is  subject  to  waiver  under 

%  1614.6: 

(2)  Each  recipient  in  the  joint  venture 
must  be  a  bona  fide  participant  in  the 
activities  undertaken  by  the  joint 
venture;  and 

(3)  The  joint  PAI  venture  must  provide 
an  opportimity  for  involving  private 
attorneys  throughout  the  entire  joint 
service  area(s). 

(c)  Private  attorney  involvement  shall 
be  an  integral  part  of  a  total  local 
program  undertaken  within  the 
established  priorities  of  that  program  in 
a  manner  that  furthers  the  statutory 
requirement  of  high  quality,  economical 
and  effective  cUent-centered  legal 
assistance  to  eligible  clients.  Decisicms 
concerning  implementation  of  the 
substantial  involvement  requirement 
rest  with  the  recipient  through  its 
governing  body,  subject  to  review  and 
evaluation  by  the  Corporation. 

S  1614.3    Range  of  actlvttlM. 

(a)  Activities  undertaken  by  the 
recipient  to  meet  the  requirements  of 
this  part  must  include  the  direct  delivery 
of  legal  assistance  to  eligible  clients 
through  programs  such  as  organized  pro 
bono  plans,  reduced  fee  plans,  judicare 
panels,  private  attorney  contracts,  or 
those  modified  pro  bono  plans  which 
provide  for  the  payment  of  nominal  fees 
by  eligible  clients  and/or  organized 
referral  systems;  except  that  payment  of 
attorney's  fees  through  "revolving 
litigation  fimd"  systems,  as  described  in 
§  1614.5  of  this  part  shall  neither  be 
used  nor  funded  under  this  part  nor 
funded  with  any  LSC  support 

(b)  Activities  undertaken  by  recipients 
to  meet  the  requirements  of  this  part 
may  also  include,  but  are  not  limited  to: 
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(1)  Support  provided  by  private 
attorneys  to  the  recipient  in  its  delivery 
of  legal  assistance  to  eligible  clients  on 
either  a  reduced  fee  or  pro  bono  basis 
through  the  provision  of  community 
legal  education,  training,  technical 
assistance,  research,  advice  and 
counsel;  co-counseling  arrangements;  or 
the  use  of  private  law  firm  facilities, 
libraries,  computer-assisted  legal 
research  systems  or  other  resources;  and 

(2)  Support  provided  by  the  recipient 
in  furtherance  of  activities  undertaken 
pursuant  to  this  Section  including  the 
provision  of  training,  technical 
assistance,  research,  advice  and 
counsel,  or  the  use  of  recipient  facilities, 
libraries,  computer  assisted  legal 
research  systems  or  other  resources. 

(c)  The  specific  methods  to  be 
undertaken  by  a  recipient  to  involve 
private  attorneys  in  the  provision  of 
legal  assistance  to  eligible  clients  will 
be  determined  by  the  recipient's  taking 
into  account  the  following  factors: 

(1)  The  priorities  established  pursuant 
to  Part  1620  of  these  regulations; 

(2)  The  effective  and  economic 
delivery  of  legal  assistance  to  eligible 
clients; 

(3)  The  linguistic  and  cultural  barriers 
to  effective  advocacy. 

(4)  The  actual  or  potential  conflicts  of 
interest  between  specific  participating 
attorneys  and  individual  eligible  clients; 
and 

(5)  The  substantive  and  practical 
expertise,  skills,  and  willingness  to 
undertake  new  or  unique  areas  of  the 
law  of  participating  attorneys. 

(d)  Systems  designed  to  provide  direct 
services  to  eligible  clients  by  private 
attorneys  on  either  a  pro  bono  or 
reduced  fee  basis,  shall  include  at  a 
minimum,  the  following  components: 

(1)  Intake  and  case  acceptance 
procedures  consistent  with  the 
recipient's  established  priorities  in 
meeting  the  legal  needs  of  eligible 
clients: 

(2]  Case  assignments  which  ensure 
the  referral  of  cases  according  to  the 
nature  of  the  legal  problems  involved 
and  the  skills,  expertise,  and  substantive 
experience  of  the  participating  attorney; 

(3)  Case  oversight  and  follow-up 
procedures  to  ensure  the  timely 
disposition  of  cases  to  achieve,  if 
possible,  the  result  desired  by  the  client 
and  the  efficient  and  economical 
utilization  of  recipient  resources;  and 

(4)  Access  by  private  attorneys  to  LSC 
recipient  resources,  including  those  of 
LSC  national  and  state  support  centers, 
that  provide  back-up  on  substantive  and 
procedural  issues  of  the  law. 

(e)  The  recipient  shall  demonstrate 
compliance  with  this  Part  by  utilizing 
financial  systems  and  procediu-es  and 


maintaining  supporting  documentation 
to  identify  and  account  separately  for 
costs  related  to  the  PAI  effort.  Such 
systems  and  records  shall  meet  the 
requirements  of  the  Corporation's  Audit 
and  Accounting  Guide  for  Recipients 
and  Auditors  and  shall  have  the 
following  characteristics: 

(1)  They  shall  accurately  identify  and 
account  for 

(i)  The  recipient's  administrative, 
overhead,  staff,  and  support  costs 
related  to  PAI  activities.  Non-personnel 
costs  shall  be  allocated  on  the  basis  of 
reasonable  operating  data.  All  methods 
of  allocating  common  costs  shall  be 
clearly  documented.  If  any  direct  or 
indirect  time  of  staff  attorneys  or 
paralegals  is  to  be  allocated  as  a  cost  to 
PAI,  such  costs  must  be  documented  by 
time  sheets  accounting  for  the  time 
those  employees  have  spent  on  PAI 
activities.  The  timekeeping  requirement 
does  not  apply  to  such  employees  as 
receptionists,  secretaries,  intake 
personnel  or  bookkeepers;  however, 
personnel  cost  allocations  for  non- 
attorney  or  non-paralegal  staff  should 
be  based  on  other  reasonable  operating 
data  which  is  clearly  documented; 

(ii)  Payments  to  private  attorneys  for 
support  or  direct  client  services 
rendered.  The  recipient  shall  maintain 
contracts  on  file  which  set  forth 
payment  systems,  hourly  rates,  and 
maximum  allowable  fees.  Bills  and/or 
invoices  from  private  attorneys  shall  be 
submitted  before  payments  are  made. 
Encumbrances  shall  not  be  included  in 
calculating  whether  a  recipient  has  met 
the  requirement  of  this  part; 

(iii)  Contractual  payments  to 
individuals  or  organizations  that 
undertake  administrative,  support,  and/ 
or  direct  services  to  eligible  cUents  on 
behalf  of  the  recipient  consistent  with 
the  provisions  of  this  part.  Contracts 
concerning  transfer  of  LSC  funds  for  PAI 
activities  shall  require  that  such  funds 
be  accounted  for  by  the  recipient  in 
accordance  with  LSC  guidelines, 
including  the  requirements  of  the  Audit 
and  Accounting  Guide  for  Recipients 
and  Auditors  and  45  CFR  Part  1627; 

(iv)  Other  such  actual  costs  as  may  be 
incurred  by  the  recipient  in  this  regard. 

(2)  Support  and  expenses  relating  to 
the  PAI  effort  must  be  reported 
separately  in  the  recipient's  year-end 
audit.  This  shall  be  done  by  establishing 
a  separate  fund  or  providing  a  separate 
schedule  in  the  financial  statement  to 
account  for  the  entire  PAI  allocation. 
Recipients  are  not  required  to  establish 
separate  bank  accounts  to  segregate 
funds  allocated  to  PAI.  Auditors  are 
required  to  perform  sufficient  audit  tests 
to  enable  them  to  render  an  opinion  on 


the  recipient's  compliance  with  the 
requirements  of  this  part. 

(3)  In  private  attorney  models, 
attorneys  may  be  reimbursed  for  actual 
costs  and  expenses.  Attorney's  fees  paid 
may  not  exceed  50%  of  the  local 
prevailing  market  rate  for  that  type  of 
service. 

(4)  All  records  pertaining  to  a 
recipient's  PAI  requirements  which  do 
not  contain  client  confidences  or  secrets 
as  defined  by  applicable  state  law  shall 
be  made  available  for  inspection  and 
review  by  LSC  auditors  and  monitors 
during  regular  business  hours. 

91614.4  Procedure. 

(a)  The  recipient  shall  develop  a  plan 
and  budget  to  meet  the  requirements  of 
this  part  which  shall  be  incorporated  as 
a  part  of  the  refunding  application  or 
initial  grant  application.  "Hie  budget 
shall  be  modified  as  necessary  to  fulfill 
this  part.  That  plan  shall  take  into 
consideration: 

(1)  The  legal  needs  of  eligible  clients 
In  the  geographical  area  served  by  the 
recipient  and  the  relative  importance  of 
those  needs  consistent  with  the 
priorities  established  pursuant  to  section 
1007(a)(2)(C)  of  the  Legal  Services 
Corporation  Act  (42  U.S.C. 
2996f(a)(2)(C))  and  Part  1620  of  the 
Regulations  (45  CFR  Part  1620)  adopted 
pursuant  thereto; 

(2)  The  delivery  mechanisms 
potentially  available  to  provide  the 
opportimify  for  private  attorneys  to  meet 
the  established  priorify  legal  needs  of 
eligible  clients  in  an  economical  and 
effective  manner  and 

(3)  The  results  of  the  consultation  as 
required  below. 

(b)  The  recipient  shall  consult  with 
significant  segments  of  the  client 
conmiunity,  private  attorneys,  and  bar 
associations,  including  minorify  and 
women's  bar  associations,  in  the 
recipient's  service  area  in  the 
development  of  its  annual  plan  to 
provide  for  the  involvement  of  private 
attorneys  in  the  provision  of  legal 
assistance  to  eligible  clients  and  shall 
document  that  each  year  its  proposed 
annual  plan  has  been  presented  to  all 
local  bar  associations  within  the 
recipient's  service  area  and  shall 
summarize  their  response. 

91914.5  ProhibltkMi  of  revolving  Itttgatlon 
funds. 

(a)  A  revolving  litigation  fund  system 
is  a  system  under  which  a  recipient 
systematically  encourages  the 
acceptance  of  fee-generating  cases  as 
defined  in  9  1609.2  of  these  regulations 
by  advancing  fimds  to  private  attorneys 
to  enable  them  to  pay  costs,  expenses, 
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or  attorneys  fees  for  representing 
clients. 
^         (b)  No  funds  received  from  the  Legal 
Services  Corporation  shall  be  used  to 
establish  or  maintain  revolving  litigation 
fund  systems. 

(c)  The  prohibition  in  paragraph  (b)  of 
this  section  does  not  prevent  recipients 
from  reimbursing  or  paying  private 
attorneys  for  costs  and  expenses, 
provided: 

(1)  The  private  attorney  is 
representing  an  eligible  client  in  a 
matter  in  which  representation  of  the 
eligible  cUent  by  the  recipient  would  be 
allowed  under  the  Act  and  under  the 
Corporation's  Regulations;  and 

(2)  The  private  attorney  has  expended 
such  funds  in  accordance  with  a 
schedule  previously  approved  by  the 
recipient's  governing  body  or,  prior  to 
initiating  action  in  the  matter,  has 
requested  the  recipient  to  advance  the 
funds. 

(d)  Nothing  in  this  section  shall 
prevent  a  recipient  from  recovering  from 
a  private  attorney  the  amount  advanced 
for  any  costs,  expenses,  or  fees  from  an 
award  to  the  attorney  for  representing 
an  eligible  client. 

S  1614.6    Walvmv. 

(a)  While  it  is  the  expectation  and 
experience  of  the  Corporation  that  most 
basic  field  programs  can  effectively 
expend  their  PAI  requirement,  there  are 
some  circumstances,  temporary  or 
permanent,  under  which  the  goal  of 
economical  and  effective  use  of 
Corporation  funds  will  be  furthered  by  a 
partial,  or  in  exceptional  circumstances, 
a  complete  waiver  of  the  PAI 
requirement. 

(b)  A  complete  waiver  shall  be 
granted  by  the  Office  of  Field  Services 
(OFS)  when  the  recipient  shows  to  die 
satisfaction  of  OFS  that: 

(1)  Because  of  the  unavailability  of 
qualified  private  attorneys,  an  attempt 
to  carry  out  a  PAI  program  would  be 
futile;  or 

(2)  All  qualified  private  attorneys  in 
the  program's  service  area  either  refuse 
to  participate  or  have  conflicts 
generated  by  their  practice  which  render 
their  participation  inappropriate. 

(c)  A  partial  waiver  shall  be  granted 
by  OFS  when  the  recipient  shows  to  the  , 
satisfaction  of  OFS  that: 

(1)  The  population  of  qualified  private 
attorneys  available  to  participate  in  the 
program  is  too  small  to  use  the  full  PAI 
allocation  economically  and  effectively; 
or 

(2)  Despite  the  recipient's  best  efforts 
too  few  qualified  private  attorneys  are 
willing  to  participate  in  the  program  to 
use  the  full  PAI  allocation  economically 
and  effectively;  or 


(3)  Despite  a  recipient's  best  efforts, — 
including,  but  not  limited  to , 
communicating  its  problems  expending 
the  required  amount  to  OFS  and 
requesting  and  availing  itself  of 
assistance  and/ or  advice  from  OFS 
regarding  the  problem — expenditures 
already  made  during  a  program  year  are 
insufficient  to  meet  the  PAI  requirement, 
and  there  is  insufficient  time  to  make 
economical  and  efficient  expenditures 
diuing  the  remainder  of  a  program  year, 
but  in  this  instance,  unless  the  shortfall 
resulted  from  unforeseen  and  unusual 
circumstances,  the  recipient  shall 
accompany  the  waiver  request  with  a 
plan  to  avoid  such  a  shortfall  in  the 
futiire;  or 

(4)  The  recipient  uses  a  fee-for-service 
program  whose  current  encumbrances 
and  projected  expenditures  for  the 
current  fiscal  year  would  meet  the 
requirement,  but  its  actual  current 
expenditures  do  not  meet  the 
requirement,  and  could  not  be  increased 
to  do  so  economically  and  effectively  in 
the  remainder  of  the  program  year,  or 
could  not  be  increased  to  do  so  in  a 
fiscally  responsible  manner  in  view  of 
outstanding  encumbrances;  or 

(5)  The  recipient  uses  a  fee-for-service 
program  and  its  PAI  expenditures  in  the 
prior  year  exceeded  the  twelve  and  one- 
half  percent  (12V^%)  requirement  but 
because  of  variances  in  the  timing  of 
work  performed  by  the  private  attorneys 
and  the  consequent  billing  for  that  work, 
its  PAI  expenditures  for  the  current  year 
fail  to  meet  the  twelve  and  one-half 
percent  (12V4%)  requirement;  or 

(6)  If,  in  the  reasonable  judgment  of 
the  recipient's  governing  body,  it  would 
not  be  economical  and  efficient  for  the 
recipient  to  expend  its  fiUl  12  %%  of 
Corporation  funds  on  PAI  activities, 
provided  that  the  recipient  has  handled 
and  expects  to  continue  to  handle  at 
least  \2Va.%  of  cases  brought  on  behalf 
of  eligible  clients  through  its  PAI 
program(s). 

(d)  (1)  A  waiver  of  special  accounting 
and  bookkeeping  requirements  of  this 
part  may  be  granted  by  the  Audit 
Division  with  the  concurrence  of  OFS,  if 
the  recipient  shows  to  the  satisfaction  of 
the  Audit  Division  of  OFS  that  such 
waiver  will  advance  the  purpose  of  this 
pari  as  expressed  in  S§  1614.1  and 
1614.2. 

(2)  As  provided  in  45  CFR  1627.3(c) 
with  respect  to  subgrants,  alternatives 
to  Corporation  audit  requirements  or  to 
the  accounting  requirements  of  this  Part 
may  be  approved  for  subgrants  by  the 
Audit  Division  with  the  concurrence  of 
OFS;  such  alternatives  for  PAI  subgrants 
shall  be  approved  liberally  where 
necessary  to  foster  increased  PAI 
participation. 


(e)  Waivers  of  the  PAI  expenditure 
requirement  may  be  full  or  partial  that 
is,  the  Corporation  may  waive  all  or 
some  of  the  required  expenditure  for  a 
fiscal  year. 

(1)  Applications  for  waivers  of  any 
requirement  under  this  Part  may  be  for 
the  current,  or  next  fiscal  year.  All  such 
applications  must  be  in  writing. 
Applications  for  waivers  for  the  current 
fiscal  year  must  be  received  by  the 
Corporation  during  the  current  fiscal 
year. 

(2)  At  the  expiration  of  a  waiver  a 
recipient  may  seek  a  similar  or  identical 
waiver. 

(f)  All  Waiver  requests  shall  be 
addressed  to  the  Office  of  Field  Services 
(OFS)  or  the  Audit  Division  as  is 
appropriate  under  the  preceding 
provisions  of  this  Part.  The  Corporation 
shall  make  a  written  response  to  each 
such  request  postmarked  not  later  than 
thirty  (30)  days  after  its  receipt  If  the 
request  is  denied,  the  Corporation  will 
provide  the  recipient  with  an 
explanation  and  statement  of  the 
grounds  for  denial.  If  the  waiver  is  to  be 
denied  because  the  information 
submitted  is  insufficient  the 
Corporation  will  inform  the  recipient  as 
soon  as  possible,  both  orally  and  in 
writing,  about  what  additional 
information  is  needed.  Should  the 
Corporation  fail  to  so  respond,  the 
request  shall  be  deemed  to  be  granted. 

S  1614.7    Fallurs  to  comply. 

(a)  If  a  recipient  fails  to  comply  with 
the  expenditure  required  by  this  part 
and  if  that  recipient  fails  without  good 
cause  to  seek  a  waiver  during  the  term 
of  the  grant  or  contract  the  Corporation 
shall  vtrithhold  fiom  the  recipient's 
support  payments  an  amount  equal  to 
the  difference  between  the  amount 
expended  on  PAI  and  twelve  and  one- 
half  percent  (12V^%)  of  the  recipient's 
basic  field  award. 

(b)  If  a  recipient  fails  with  good  cause 
to  seek  a  waiver,  or  applies  for  but  does 
not  receive  a  waiver,  or  receives  a 
waiver  of  part  of  the  PAI  requirement 
and  does  not  expend  the  amount 
required  to  be  expended,  the  PAI 
expenditiu«  requirement  for  the  ensuing 
year  shall  be  increased  for  that  recipient 
by  an  amount  equal  to  the  difference 
between  the  amount  actually  expended 
and  the  amount  required  to  be 
expended. 

(c)  Any  funds  withheld  by  the 
Corporation  pursuant  to  this  section 
shall  be  made  available  by  the 
Corporation  for  use  in  providing  legal 
services  in  the  recipient's  service  area 
through  PAI  programs.  Disbursement  of 
these  funds  shaU  be  made  through  a 
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competitive  solicitation  and  awarded  on 
the  basis  of  efficiency,  quality, 
creativity,  and  demonstrated 
commitment  to  PAI  service  delivery  to 
low-income  people. 

(d)  The  withholding  of  funds  under 
this  section  shall  not  be  construed  as  a 
termination  of  financial  assistance 
under  Part  1606  of  these  regulations  or  a 
denial  of  refunding  under  Part  1625  of 
these  regulations. 

Dated:  November  20. 1985. 
lolin  H.  Bayly.  Jr., 
General  Counsel. 
(FK  Doc.  85-28225  Filed  11-25-85;  8:45  am] 

■UMQ  cone  M3*-M-« 


45  CFR  Part  1620 

PriorWea  in  Allocation  of  Resources 

AQCNCV:  Legal  Services  Corporation. 
ACTKm:  Final  rule;  amendment. 

summary:  On  July  2, 1985,  the  Legal 
Services  Corporation  published 
proposed  amendments  to  Part  1620  of  its 
regulations  for  public  comment.  No 
comments  were  received.  On  September 
6, 1985,  the  Board  unanimously  adopted 
the  amendments  to  Part  1620  as 
published.  Sixteen  amendments  are 
adopted.  Of  these  amendments  eight 
make  major,  substantive  changes.  One 
of  these  major  amendments  is  a 
complete  revision  of  the  access 
provision.  It  clarifies  that  recipients, 
while  attempting  to  ensure  that  all 
eligible  clients  have  reasonably  equal 
access  to  legal  services,  may  consider 
special  legal  requirements  and  that  they 
need  not  establish  quota  systems  or 
follow  arbitrary  standards  in 
determining  how  to  allocate  their 
resources.  The  seven  other  major 
amendments  provide  that,  in  setting 
priorities,  the  governing  bodies  of 
recipients  should  contact  eligible  clients; 
that  the  governing  bodies  should 
consider  the  relative  importance  of  the 
particular  legal  problems  of  the 
individual  clients  of  the  recipient;  that 
the  governing  bodies  should  consider 
whether  legal  efforts  will  result  in 
efficient  and  economic  delivery  of  legal 
services;  that  the  requirement  of  an 
initial  written  report  is  eliminated;  that 
priorities  shall  be  set  periodically;  that 
annual  reports  summarizing  the  review 
of  priorities  shall  be  made  available  to 
the  public;  and  that  recipients  should 
include  in  their  annual  report  a  copy  of 
the  case  acceptance  policies  and 
proceedings  established  under  {  1620.4. 
The  other  eight  amendments  are  of  a 
technical  nature. 

EFFECTIVE  DATE:  December  28, 1985. 


FON  FwrrMDi  wiroiwiATiow  contact: 

Thomas  Bovard,  Counsel,  Division  of 
Policy  Development  (202)  863-1820. 
SUPPLEMCNTARV  INFOIIMATION:  On  July 
2, 1985,  the  Legal  Services  Corporation 
published  proposed  amendments  to  Part 
1620  of  its  regulations  for  public 
comment  (50  FR  27328).  No  conunents 
were  submitted.  On  September  6, 1985, 
the  Corporation's  Board  of  Directors, 
acting  upon  recommendations  of  its 
Operations  and  Regulations  Committee, 
adopted  the  amendments  to  that  Part  as 
published.  The  specific  proposed 
amendments  are  discussed  on  a  section- 
by-section  basis  below. 

Section  1620.1    Purpose. 

The  letter  "s"  has  been  added  to  the 
WOTd  "view"  in  recognition  that  eligible 
clients,  staff,  the  private  bar  and  otiier 
interested  persons  may  not  have 
identical  opinions  about  the  policies  and 
plans  of  a  recipient.  Recipients  should 
consider  the  opinions  of  all  of  these 
groups.  The  last  half  of  the  section, 
beginning  *vith  the  words  "it  is  further" 
has  been  deleted.  The  Board  viewed  this 
language  as  simply  a  confusing  and 
unnecessary  attempt  to  siunmarize  the 
rest  of  the  regulation. 

Section  1620.2    Procedure. 

The  first  sentence  of  S  1620.2(a)(1)  has 
been  split  in  half  by  inserting  a  period  (.) 
after  the  word  "population",  removing 
the  words  ",  as  well  as"  and  inserting  in 
their  place  the  words  "The  appraisal 
shall  also  include".  The  words  "to  the 
extent  feasible  should  include  outreach 
to  eligible  clients  which  may  include  the 
use  of  such  techniques  as  questionnaires 
and  siuveys."  have  been  inserted  after 
the  words  "interested  persons".  This 
change  reflects  the  conviction  of  the 
Board  that  communicating  with  the 
client  community  is  of  vital  importance 
in  aiding  recipients  to  establish 
priorities.  To  the  extent  feasible  and 
cost-effective,  programs  should  include 
outreach  to  eligible  clients  who  might 
not  otherwise  be  contacted,  such  as 
clients  in  nursing  homes  or  other 
institutions,  or  who  reside  in  locations 
that  are  isolated,  difficult  to  reach  or 
otherwise  inaccessible.  Programs  may 
use  a  variety  of  techniques  to  conduct 
feasible  outreach  including,  where 
practical,  questionnaires  and  surveys. 

In  9  1620.2(a)(2).  the  words  "in  tiie 
development  of  the  report  required  by 
S  1620.4(b)"  have  been  removed.  This 
change  recognizes  that  former 
9  1620.4(b)  has  been  deleted. 

In  paragraph  1620.2(b)(6)  the  word 
"individual"  has  been  inserted  in  front 
of  the  word  "cUents"  to  encourage 
recipients  to  look  at  their  chents  not 
simply  as  a  class  subject  to  the  uniform 


appUcation  of  standard  remedies  but  as 
people  with  diverse  legal  problems  each 
of  which  is  worthy  of  careful  and 
particular  attention. 

The  word  "and"  at  the  end  of 
paragraph  (b)(7)  of  9  1620.2  has  been 
removed  and  the  punctuation  mark  and 
word  ";  and"  have  been  added  to  the 
end  of  paragraph  (b)(8)  of  9  1620.2  to 
accommodate  the  addition  of  a  new 
paragraph  (b)(9). 

Finally,  a  new  paragraph  1620.2(b)(9) 
has  been  added  which  is  similar  in 
language  to  section  1007(a)(3)  of  the 
Legal  Services  Corporation  Act  The 
new  paragraph  would  require  recipients, 
in  establishing  their  priorities,  to 
consider  whether  "legal  efforts  will 
result  in  efficient  and  economic  deUvery 
of  legal  services."  Programs  should 
adopt  priorities  that  enhance  the 
efficient  and  economic  delivery  of  legal 
services. 

Section  1620.3    Access. 

This  section  has  been  substantially 
revised  to  emphasize  that  recipients 
may  take  a  flexible  approach  in  dealing 
with  the  issue  of  client  access  to  legal 
services.  It  must,  however,  be  read  in 
the  context  of  the  entire  regulation. 
Programs  may  set  priorities  that  favor 
certain  types  of  services  or  cases,  but 
they  must  make  a  reasonable  effort  to 
provide  similar  types  of  services  to  all 
chents  who  are  in  essentially  similar 
legal  and  factual  circumstances.  In  the 
first  sentence  the  words  "and  shall 
make  a  reasonable  effort  to"  have 
replaced  the  words  "so  as  to 
substantially".  This  change  recognizes 
that  a  recipient's  goal  is  the  economic 
and  effective  deUvery  of  legal  services, 
not  the  elimination  of  every  possible 
disparity  in  client  access.  In  promoting 
that  goal,  recipients  may  sometimes 
reasonably  choose  an  option  that  does 
not  produce  substantially  equal  access. 
The  words  "similar  types"  have 
replaced  the  words  "the  same  type" 
because  legal  needs  may  differ  from 
place  to  place  within  a  recipient's 
service  area.  In  some  cases  a  recipient 
may  be  providing  more  effective  service 
to  all  of  its  clients  if  it  offers  different 
types  of  services  in  different  areas.  The 
words  "and  level  of  representation  to 
the  maximum  extent  economically 
practical"  have  been  removed  because 
they  were  vague  and  misleading.  When 
an  attorney  imdertakes  to  represent  a 
client,  he  or  she  gives  that  client  the 
representation  that  best  meets  the 
client's  needs. 

At  the  begiiming  of  the  second 
sentence  a  new  phrase,  "If  the  governing 
body  of  the  recipient  so  desires",  has 
been  added  to  emphasize  that  recipients 
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have  the  option  to  be  flexible.  The  word 
"the"  has  been  added  and  the  capital 
"T'  in  the  word  'Types"  changed  to  a 
lower  case  "t"  to  conform  to  accepted 
standards  of  English  usage  and 
punctuation.  The  wiords  "so  as  to  take 
into  account"  replace  the  words  "as 
required  to  meet",  and  the  words  "a 
higher  incidents  of  particular  kind  of 
legal  problem,  the  considerably  hi^er 
costs  of  providing  services,  or,"  replaces 
the  words  "and  level  of  representation 
may  vary  based  on".  This  change  as 
well  reflects  the  Board's  concern  for 
recipient  flexibility  and  its  concern  that 
recipients  focus  on  the  acutal  legal 
needs  of  clients  and  the  most  effective 
and  economic  way  of  delivering  services 
to  them.  Some  areas  may  have  ususual 
legal  needs  that  do  not  exist  elsewhere. 
Accordingly,  the  governing  body  may 
provide  different  types  of  services  to 
take  into  account  different  priorities  in 
different  parts  of  the  recipient's  service 
area  [e^.  rural  issues  or  special  legal 
problems  of  particular  cUent  groups  such 
as  black  lung  cases  among  miners);  a 
higher  incidence  of  a  particular  kind  of 
legal  problem  [e.g.,  in  more  urban  areas 
or  in  institutional  settings);  the 
considerably  higher  costs  of  providing 
services  [e.g.,  in  remote  or  isolated 
areas);  or  differences  in  individual  cUent 
fmancial  resources.  Under  the 
regulation,  recipients  will  be  free  to 
weigh  the  type  and  incidence  of  legal 
problems  in  their  service  areas  against 
the  relative  costs  of  providing  particular 
services  in  different  geographical  areas. 
As  in  S  1620.2(b)(6),  the  word 
"individual"  is  inserted  before  the  word 
"client"  to  emphasize  that  in 
establishing  priorities,  recipients  should 
focus  on  people  and  not  classes. 

The  last  two  sentences  of  {  1620.3  are 
removed  and  replaced  with  a  new 
sentence:  "Consistent  with  the  methods 
of  delivery  that  are  most  effective  and 
economical  and  the  factors  of 
S  1620.2(b).  allocation  of  resources  shall 
be  reasonably  proportional  to  the 
distribution  of  eligible  clients  within  the 
recipient's  service  area,  but  this  part 
shaU  not  be  interpreted  to  require  any 
rigid  standard  for  dollar  expenditures  or 
number  of  clients  served".  This  new 
sentence  clarifies  the  Board's  decision 
that  recipients  be  held  to  a 
reasonableness  standard  in  resolving 
the  issue  of  client  access.  Recipients  do 
not  have  to  set  up  quotas  or  use  other 
arbitrary  devices  in  determining  how  to 
apply  their  resources.  The  priorities 
regulation  should  not  be  read  to  require 
offices  in  every  country,  equal  staff,  or 
any  rigid  standard  for  dollar 
expenditures  or  number  of  clients 
served.  It  is  the  availability  of  services. 


not  the  physical  location  of  resources, 
which  is  pivotal. 

Section  1620.4    Implementation. 

Paragraph  (b)  of  §  1620.4  is  removed 
because  the  date  Jime  30, 1984  has 
already  passed  and  because,  in  the  light 
of  the  requirement  in  §  1620.5  that  there 
be  an  annual  written  report,  the  Board 
determined  that  it  was  unnecessary  to 
require  an  initial  written  report.  Because 
paragraph  (b)  has  been  eliminated  and 
only  one  paragraph  remains  in  the 
section,  the  characters  "(a)"  are 
removed  from  the  beginning  of  S  1620.4. 

Section  1620.5    Annual  Review. 

The  words  "be  set  periodically  and 
shall"  are  inserted  before  the  words  "be 
reviewed"  to  indicate  that,  although 
recipients  are  not  required  to  set 
priorities  each  year,  they  are  required  to 
do  so  periodically.  The  words  "After  the 
initial  report  described  in  S  1620.4(b)" 
are  removed  because  an  initial  report  is 
no  longer  required.  The  lower  case  "e" 
in  the  word  "each"  is  changed  to  a 
capital  "E"  since  "Each"  now 
constitutes  the  first  word  of  the  second 
sentence.  The  words  "and  make 
available  to  the  public"  are  inserted 
before  the  words  "an  annual  report"  to 
encourage  accountabiUty  to  the  public. 
The  word  "and"  before  the  word 
"mechanisms"  is  deleted  as 
imnecessary.  The  words  "policies  and 
procedures  estabUshed  under  S  1620.4  of 
these  regulations  as  a  result  of  the 
priority  review  and  assessment"  are 
substituted  for  the  words  "schedule 
adopted  as  a  result  of  the  priority 
review  and  assessment  of  the  changes 
made  in  current  operations  of  the 
recipient  as  a  result  of  the  priority 
review".  The  Board  deleted  the  term 
"case  acceptance  schedule"  because  it 
was  unclear.  It  determined  that  the 
Corporation's  need  to  have  information 
about  the  procedures  recipients  use  in 
accepting  cases  should  be  met  by 
requiring  recipients  to  include  in  their 
annual  reports  copies  of  the  case 
acceptance  policies  and  procedures 
estabUshed  under  §  1620.4  of  the 
regulation. 

List  of  Subjects  in  45  CFR  Part  1620 

Legal  Services. 

PART  1620— [AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  Part  1620  of  Title  45,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  1620 
reads  as  follows: 


Authority:  Sec.  1007(a)(2)  Legal  Servicet 
Corporation  Act  of  1974,  as  amended  (42 
U.S.C.  2g9ef(a)(2)). 

S162ai    [AmMtdad] 

2.  Section  1620.1  is  amended  by 
adding  the  letter  "s"  to  the  word  "view". 

3.  Section  1620.1  is  further  amended 
by  inserting  a  period  (.)  after  the  words 
"other  provisions  of  Federal  law"  and 
removing  the  semicolon  (;)  and  all  that 
follows  it 

S1620J    [AnwndMl) 

4.  Paragraph  (a)(1)  of  §  1620.2  is 
amended  by  removing  the  words  ",  as 
well  as"  and  inserting  in  their  place  a 
period  (.)  followed  by  the  words  "TTie 
appraisal  shall  also  include". 

5.  Paragraph  (a)(1)  is  further  amended 
by  removing  the  period  following  the 
word  "persons"  and  inserting  in  its 
place  the  words  ",  and  to  the  extent 
feasible  should  include  outreach  to 
eligible  dients  which  may  include  the 
use  of  such  techniques  as  questionnaires 
and  surveys.". 

6.  Paragraph  (a)(2)  of  {  1620.2  is 
amended  by  removing  the  words  "in  the 
development  of  the  report  required  by 

§  1620.4(b)."  after  the  words  "setting  of 
priorities.". 

7.  Paragraph  (b)(6)  of  §  1620.2  is 
amended  by  inserting  the  word 
"individual"  before  Uie  word  "clients". 

8.  Paragraph  (b)(7)  of  §  1620.2  is 
amended  by  removing  the  word  "and" 
at  the  end  of  the  paragraph. 

9.  Paragraph  (b)(8)  of  S  1620.2  is 
amended  by  removing  the  period  (.)  and 
inserting  in  its  place  the  punctuation 
mark  and  word  ";  and". 

10.  Paragraph  (b)  of  {  1620.2  is 
amended  by  adding  at  the  end  the 
following  new  paragraph: 

"(9)  VVhether  legal  efforts  will  result  in 
efficient  and  economic  delivery  of  legal 
services." 

11.  Section  1620.3  is  revised  to  read  as 
follows: 


9  1620.3 

A  recipient  shall  allocate  resources 
consistent  with  the  purposes  and 
requirements  of  the  Act  regulations, 
guidelines  and  instructions,  including 
S  1620.2  of  these  regulations,  and  shall 
make  a  reasonable  effort  to  provide  that 
all  potentitdly  eligible  clients  in  the 
recipient's  service  area  have  reasonably 
equal  access  to  similar  types  of  services, 
ff  the  governing  body  of  the  recipient  so 
desires,  the  types  of  services  may  vary 
so  as  to  take  into  account  different 
priorities  in  different  parts  of  the 
recipient's  service  area,  a  higher 
incidence  of  a  particiilar  kind  of  legal 
problem,  the  considerably  higher  costs 
of  providing  services,  or  differences  in 
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individual  client  financial  resources. 
Consistent  with  the  methods  of  delivery 
that  are  most  effective  and  economical 
and  the  factors  of  S  ie20.2(b],  allocation 
of  resources  shall  be  reasonably 
proportional  to  the  distribution  of 
eligible  clients  within  the  recipient's 
service  area,  but  this  part  shall  not  be 
interpreted  to  require  any  rigid  standard 
for  dollar  expenditures  or  number  of 
clients  served 


S162a4    [AiMfKtod] 

12.  Section  1620.4  is  amended  by 
removing  the  "(a)"  designation  at  the 
beginning  of  the  first  paragraph  and  by 
removing  the  second  paragraph  in  its 
entirety. 

S1C2a5    [AmwMtod] 

13.  Section  1620.5  introductory  text  is 
amended  by  inserting  the  words  "be  set 
periodically  and  shall"  after  the  word 
"shall"  in  the  first  sentence. 

14.  Section  1620.5  introductory  text  is 
further  amended  by  removing  the  words 
"After  the  initial  report  described  in 

i  1620.4(b)"  and  by  removing  the  lower 
case  "e"  in  the  word  "each"  and 
inserting  in  its  place  a  capital  "E". 

15.  Section  1620.5  introductory  text  is 
further  amended  by  inserting  the  words 
"and  make  available  to  the  public" 
before  the  words  "an  annual  report". 

16.  Section  1620.5  introductory  text  is 
further  amended  by  removing  the  word 
"and"  before  the  word  "mechanisms". 

17.  Section  1620.5  introductory  text  is 
further  amended  by  removing  the  words 
"schedule  adopted  as  a  result  of  the 
priority  review  and  assessment  of  the 
changes  made  in  current  operations  of 
the  recipient  as  a  result  of  the  priority 
review"  and  inserting  in  their  place  the 
words  "pohcies  and  procedures 
estabUshed  under  {  1620.4  of  these 
regulations  as  a  result  of  the  priority 
review  and  assessment". 

Dated:  November  21, 1985. 
lohn  H.  Bayly.  |r. 

General  Counsel. 

[FR  Doc.  85-28227  Filed  11-25-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

(MM  DoelMt  No.  tS-ae;  FCC  SS-SaS] 

Review  of  Technical  and  Operational 
Requirements 

agency:  Federal  Communications 

Commission. 

action:  Report  and  order. 


r:  This  action  adopts  Rule 
changes:  (1)  Affecting  frequency 
authorization  procedures:  (2)  allowing 
single  sideband  operation  in  the  944-052 
MHz  band:  (3}  permitting  TV  auxiliary 
use  of  UHF  TV  channels;  (4)  relaxing 
remote  control  rules;  and  (5)  eliminating 
station  identification  requirement  for 
fixed  links. 

This  action  is  taken  by  the 
Commission  in  its  efforts  to  relax 
restrictive  regulations  and  policies. 

The  Rule  changes  are  intended  to 
provide  broadcasters  more  flexibility  in 
operating  auxiliary  systems  and  to 
promote  spectrum  efficiency. 

EFFSCnvE  date:  December  16, 1985. 


:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  RMTHER  INFORMATION  CONTACT: 

Hank  VanDeursen,  Mass  Media  Bureau, 
(202)  632-9660. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  74 

Radio  broadcasting,  Television 
broadcasting. 

Report  and  Order 

In  the  matter  of  Review  of  Technical  and 
Operational  Requirements:  Part  74-*  Aural 
Broadcast  STL  and  ICR  Stations;  and  Part  74- 
F  TV  Auxiliary  Broadcast  Stations;  MM 
Docket  No.  85-36. 

Adopted:  October  31, 1985. 
Released:  November  7, 1985. 
By  the  Commission. 

Introduction/Background 

1.  The  Commission  has  under 
consideration,  a  Notice  of  Proposed 
Rule  Making  (Notice)  '  in  the  above 
captioned  matter  and  the  comments  and 
reply  comments  filed  in  response 
thereto.* The  Notice  proposed  to  revise 


'  Adopted  on  Felmiary  12. 1985. 50  FR  8172 
(February  28,  ISSS). 

'Comments  were  fUed  by:  Association  of  Federal 
Communications  Consulting  Engineers  (AFCCE); 
Association  of  Maximum  Service  Telecasters 
(MST):  CBS,  Inc  (CBS);  Electronic  Industries 
Association— Consumer  Electronics  Group  (EIA- 
CEG);  Electronic  Industries  Association — Fixed 
Point-to-point  Section  (EIA-EPP);  Geostar  Coip 
(Geostar);  Hubbard  Broadcasting.  Inc.  (Hubbard); 
Hughes  Aircraft  Company  (Hughes);  George 
lackobs  h  Associates.  Inc.  (Jackobs);  John  E. 
Leonard  (Leonard);  Marti  Electronics,  Inc.  (Martih 
National  Asaociation  of  Broadcasters  (NAB); 
National  Broadcasting  Company.  Inc  (NBC): 
National  Radio  Broadcasting  Association  (NRBA); 
and  Society  of  Broadcast  Engineers  (SBE).  Reply 
comments  were  Rled  by:  Hubbard:  Hughes:  and 
SEE. 


certain  rules  covering  technical  and 
operational  requirements  for  Studio  to 
Transmitter  Links  (STL).  Intercity  Relay 
(ICR).  Television  Pickup  (TVP).  and 
Microwave  Booster  (booster)  stations. 
These  stations  are  used  to  transmit 
program  material  and  control  signals 
fitim  the  studio  to  the  broadcast 
transmitter  and  for  relay  of  material 
between  locations.  The  proposed 
actions  would  allow  more  flexibility  for 
licensees  and  provide  for  more  efficient 
use  of  the  spectrum. 

Issue  1:  Frequency  Authorizadon 
Procedures 

2.  To  accommodate  more  users  in  the 
950  MHz  aural  STL/ICR  band,  the 
Notice  proposed  to  divide  the  band  into 
25  kHz  stackable  segments  and  to 
mandate  narrower  channel  bandwidths 
after  a  five  year  period.  The  proposed 
maximum  authorized  channel 
bandwidth  would  correspond  to  the  type 
of  service  of  the  station.*  Current  500 
kHz  wideband  channel  operation  could 
continue  in  areas  of  the  country  where 
spectrum  crowding  is  not  a  problem. 
Comment  was  solicited  on  appropriate 
guidelines  to  determine  areas  of  the 
country  that  would  be  required  to 
convert  to  narrow  channels.  Also 
proposed  was  division  of  the  1990-2110 
and  6875-7125  MHz  bands  into  1  MHz 
segments  which  could  be  stacked  to 
provide  flexibihty  in  system 
development  and  implementation. 

Aural  STL/ICR  channel  band  plan 

3.  The  NAB  opposed  mandatory 
bandwidth  reduction  (after  July  1990)  for 
STL/ICR  channels  stating  that  there  is 
no  assurance  narrowband  equipment 
could  or  would  be  developed,  thus, 
leaving  broadcasters  unable  to  comply 
with  a  Commission  regulation.  Others 
expressed  concern  that  a  250  kHz 
channel  would  probably  not  support 
stereophonic  audio  plus  ancillary 
channels  for  remote  control  and 
Subsidiary  Communications 
Authorizations  (SCA). 

4.  Several  comments  presented 
evidence  that  narrowband  channel 
operation  is  possible  immediately  or  in 
the  very  near-term.  SBE  presented  data 
measived  under  actual  STL/ICR 
operating  conditions  during  field  tests 
conducted  in  the  Los  Angeles,  California 
area  (a  very  spectrum  congested 
market).  Based  on  the  SBE  experience. 


•There  it  a  severe  shortage  of  500  kHz  channels 
in  some  areas  to  support  the  anticipated  influx  of 
'new  stations  expected  due  to  the  rising  costs  of 
leased  line  facilities.  SBE  stated  that,  in  some  cases, 
costs  for  such  services  have  gone  up  300%  to  1000% 
and  that  some  stations  may  find  it  more  economical 
to  switch  to  a  radio  link. 


/ 
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both  stereo  and  mono  stations  can  be 
authorized  the  same  bandwidths  with  a 
maximum  of  250  kHz  for  AM  stations 
and  375  IcHz  forFM  stations,  with  no 
distinction  between  stereophcHric  and 
monophonic  signals. 

5.  Leonard  stated  diat  "new 
technologies  and  techniques  are 
available  now  to  permit  more  efficient 
use  of  the  spectnun  available  to  tfiis 
service.  It  is  possible  to  design  an  aural 
STL  system  today  using  frequency 
modulation  (FM)  Aat  provides  IS  kHz 
audio  response  with  a  signal-to-noise 
ratio  exceeding  —70  dBm  below 
program  level  and  total  harmonic 
distortion  of  less  than  .01%.  Such  a' 
system  using  frequency  modulation 
could  exist  in  a  total  RF  bandwidth  of 
125  kHz."*  He  indicated  that  two  such 
transmitters  would  only  occupy  250  kHz 
of  spectrum  and  that  an  additional  25 
kHz  channel  could  be  authorized  for 
secondary  information,  tie  also 
recommended  that  no  distinction  be 
made  between  AM  and  FM  statiois  in 
regards  to  channel  bandwidth. 

6.  Marti  Electronics  is  presently 
producing  and  marketing  narrowband 
systems  internationally  meeting  the 
proposed  channel  bandwidths  (although 
such  bandwidths  on  the  Marti  system 
would  not  support  stereo  and  a 
subcarrier  service).  The  system  includes 
two  transmitters  (and  two  receivers] 
using  single  carrier  per  channel  (SCPC) 
techniques  which  are  asserted  to  offer 
immunity  to  interference,  lower  cross 
talk,  lower  receiver  noise  threshold  and 
higher  signal  to  noise  ratio  than 
multiplexed  (composite)  FM  systems  in 
stereo  STL/ICR  service.  Marti  also 
recommended  authorizing  an  additional 
25  kHz  channel  to  provide  a  20-7500  Hz 
audio  channel  suitable  for  subcarrier 
operation. 

7.  Considering  the  limited  availability 
of  spectrum  for  this  purpose,  the  current 
availability  of  equipment  the  high  cost 
of  leased  common  carrier  channels,  and 
the  additional  demand  upon  the  950 
MHz  STiVlCR  band  to  accommodate 
new  licensees,  we  believe  that  action  is 
warranted  on  this  issue.  The  record 
strongly  supports  the  feasibility  of 
narrowband  aural  STL/ICR  operation 
provided  that  our  proposed  authorized 
channel  bandwidths  are  adjusted  to 
permit  SCA  and  remote  control  signals. 
From  a  practical  standpoint,  the  bene&ts 
of  a  single  bandwidth  for  both 
stereophonic  and  monophonic  <^hani>f»lg 
appear  to  outweigh  the  small  savii^gs  in 
spectrum  based  on  class  of  service.* 


Furthermore,  the  narrowband  criteria  of 
300kHz  for  FMand200kHzfbrAM 
stations  appear  to  be  a  suitable 
compromise  between  our  proposed 
narrower  bandwiddis  and  the  wider 
bandwidths  proposed  in  the  comments. 
These  l>andwidths  are  capable  of 
supporting  full  stereo  audio  and  two 
limited  audio  channels.* 

B.  Although  we  solicited  comment  on 
how  to  select  congested  areas  that 
would  be  authorized  only  narrowband 
operation,  the  record  lacks  any  guidance 
in  this  area.  The  goal  of  diis  docket  is  to 
ensure  that  the  q>ectnun  is  utilized 
efficiently  and  that  additional  stations 
can  be  accommodated.  The  NAB  stated 
that  broadcasters  can  and  do  work 
together  to  use  narrower  bandwiddn  as 
the  technical  means  for  doing  so  are 
developed.  We  encourage  the  industry 
to  work  together  in  achieving  the  most 
efficient  use  of  spectnun  and  wilL  in  this 
Order,  provide  incentives  to  foster  this 
approadi. 

9.  A  prospective  applicant  mi^  be 
accommodated  if  an  existing  station  or 
stations  were  to  modify  their  CTL/ICR 
equipment  to  use  less  bandwidth  or 
better  reject  adjacent  diaimel 
interference.  This  could  be 
accomplished,  for  example,  by  one  or 
more  of  the  following  techniques:  a 
frequency  shift  more  directive 
antennas,  installation  of  cavity  filters, 
replacement  of  transmitter  and  or 
receiver.  We  expect  the  applicant  to 
negotiate  with  existing  licensed  stations 
to  incorporate  reasonable  changes  with 
the  applicant  bearing  the  cost  of  such 
changes.  The  existing  stations  must 
accept  reasonable  modifications  (at  no 
cost  to  themselves)  provided  that  the 
modifications  result  in  substantially  the 
same  capabilities  (i.e.  similar  program 
channels,  remote  control  channel,  and 
SCA)  and  the  same  interference 
protection  to  those  channels. 

10.  As  an  incentive  to  operate 
efficiently,  we  will  allow  narrow 
bandwidth  stations  (300  kHz  for  FM  and 
200  kHz  for  AM)  to  lease  additional 
capacity  for  broadcast  and  other  uses. 
This  lease  would  be  considered  to  be  on 
a  "primary  basis"  because  the  station 
would  already  be  narrowband.  Other 
stations,  not  already  narrowband,  may 
also  lease  additional  capacity,  on  a 
"secondary  basis"  subject  to  availabiUty 
of  950  MHz  spectrum  for  broadcast  use. 
These  secondary  leased  facilities  cannot 
be  considered  in  negotiations  between 
stations  (as  described  in  paragraph  9), 
nor  will  such  a  lease  be  considered  a 
valid  reason  not  to  modify  a  link  for 
narrowband  operation.  Thus,  unless  a 


licensee  is  operating  under  the 
narrowband  criteria,  lease  of  excess 
capacity  is  entirely  at  die  licensee's  own 
risk.  (Local  frequency  coordinations 
may  desire  to  keep  information 
pertaining  to  leases  with  other  station 
data  in  their  data  bases,  conceivably  to 
act  as  an  informational  clearinghouse 
with  respect  to  leasing  operations.) 
Two  and  seven  GHz  TVP  and  booster 
band  plan 

11.  This  band  plan  proposed  to  allow 
the  continued  use  of  microwave  systems 
currently  in  use  in  these  bands  while 
allowing  industry  to  develop  equipment 
with  narrower  channel  bandwidths.  The 
band  plan  based  on  stackable  channel 
segments  that  we  prqposed  is  more 
flexible  than  the  rigidly  structured,  fixed 
channel  assignment  presently 
mandated.  Tliis  approadi  would  allow 
continoed  use  of  all  present  and  new 
equipment  designed  for  the  ctirrent 
channel  stractures  in  the  microwave 
bands  and  give  licensees  and 
manufacturers  the  option  of 
implementing  new  technologies  and 
spectrum  efficient  techniques  without 
need  for  further  Commission  action. 
Only  rigidly  structured  channel 
constraints  are  removed  and.  therefore, 
no  equipment  or  systems  need  become 
prematurely  obsolete  under  this  plan. 

12.  Some  Electronic  News  Gathering 
(ENG)  organizations  in  congested  areas 
use  multiple  receiver  sites.  These 
stations  can  operate  more  than  one 
narrowband  I^  transmitter 
simultaneously  on  a  single  channeJ 
when  more  than  one  feed  is  required.  In 
these  instances,  some  signal  qualify  can 
be  sacrificed  in  favor  of  the  additional 
feed.* The  goal  of  this  Order  is  to  ensure 
that  the  Rules  contain  the  flexibilify 
necessary  to  foster  the  continuation  of 
such  innovative  and  spectnun  efficient 
operation. 

13.  The  record  supports  the  proposal 
provided  that  implementation  of  the 
band  plan  proceeds  in  an  orderly 
manner,  lie  record  reflects  that  stations 
already  operating  on  split  channels  in 
the  2  and  7  GHz  bands  would  require  a 
segment  smaller  than  1  MHz  to  be 
accommodated. ^Segment  sizes  of  6.25 
MHz,  250  kHz,  and  125  kHz  were 
suggested  rather  than  the  proposed  1 
MHz  segment  The  EL\-FPP  suggested 
segments  of  8.5.  8.333,  and  8  MHz  based 
upon  division  of  current  diannels  into 
halves  or  thirds  but  made  no  showing 
that  equipment  would  actually  require 
such  bandvndths.  We  note  that  250  kHz 
segments  would  accomplish  the  goals 
set  forth  in  the  Notice,  and  accordiAgly. 


'SeeSBE 


*Se«  oomnenU  btm  Marti  and  LeonanL 


■See  CBS  coamenls. 
'SeeSBEcooiBieBt*. 
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are  adopting  the  250  kHz  segment  with 
maximum  authorized  channel 
bandwidths  of  17  MHz  in  the  1990-2110 
MHz  band  and  25  MHz  in  the  6875-7125 
MHz  band. 

14.  We  will  rely  on  the  cooperation  of 
licensees  (for  example,  through  local 
frequency  coordinating  committees]  to 
decide  upon  the  most  efficient 
implementation  of  a  band  plan  in  each 
specific  area.  We  expect  that  the 
conventional  channel  structure  will 
serve  as  a  guideline  where  possible  to 
promote  an  organized  transition  as  new 
technologies  are  developed  and 
implemented.* 

Issue  2:  Emission  Standards 

15.  The  record  supports  revision  of  the 
emissions  standards  to  include 
provision  for  Single  Sideband  (SSB) 
equipment  to  provide  more  flexibility  in 
the  design  and  operation  of  auxiliary 
systems.  These  standards  are  optional 
and  the  current  FM  standards  will 
remain  unchanged.  Accordingly,  the 
emission  standards  will  be  adopted  as 
proposed. 

Issue  3:  TV  auxiliary  use  of  UHF-TV 
Channels 

16.  The  EIA/CEG  supported  fixed 
auxiliary  TVP  sharing  of  the  UHF-TV 
channels  if  the  protection  specified  in 
Subpart  G  (Low  Power  TV  and  TV 
Translator  Stations)  is  followed  for  the 
TVP  stations.  NBC,  also  supported  fixed 
auxiliary  sharing  of  the  UHF-TV  band 
on  a  secondary  basis.  Accordingly, 
auxiliary  TVP  sharing  will  be  permitted 
on  a  secondary  basis  in  the  UHF  TV 
band  subject  to  the  protection  criteria  in 
Subpart  G. 

17.  Accordingly,  we  are  adopting  rules 
to  permit  fixed  point-to-point  auxiliary 
sharing  of  the  UHF-TV  band  on  a 
limited  basis.  These  TV  STL/ICR 
stations  will  be  secondary  to  current 
and  future  full  power  TV  allocations, 
LPTV  authorizations,  and  translator  . 
authorizations.  The  STL/ICR  licenses 
will  also  be  secondary  to  current  land 
mobile  allocations  and  contingent  upon 
the  decisions  of  the  pending  Notices  of 
Proposed  Rule  Making  in  Dockets  85- 
172  and  84-902  concerning  additional 
use  of  the  UHF-TV  spectnun  for  land 
mobile  operations.* 


•See  commentf  from  EIA-PPP. 

•See  Notice  of  Proposed  Rule  Making.  Gen. 
Docket  No.  85-172,  50  FR  25587  (June  20. 1985): 
Notice  of  Proposed  Rule  Making.  Gen.  Docket  No.' 
»l-«>2.  49  FR  45875  (November  21. 1984);  and 
Further  Notice  of  Proposed  Rule  Making.  Gen. 
Docket  Na  84-902.  SO  FR  19956  (May  13. 1985). 


18.  For  processing  purposes,  we  will 
apply  the  protection  criteria  specified  in 
S  74.709  of  the  Rules  to  protect  land 
mobile  operations  as  allowed  under  Part 
90,  subpart  L  of  the  Rules.'* The  interim 
protection  criteria  detailed  in 
paragraphs  35  and  36  of  the  Notice  of 
Proposed  Rule  Making  in  Docket  No. 
85-172  will  be  used  to  protect  land 
mobile  operations  proposed  in  Dockets 
85-172  and  84-902.  pending  the  outcome 
of  those  proceedings.  These  steps  should 
avoid  interference  between  broadcast 
auxiliary  and  land  mobile  operations. 

Issue  4:  Remote  Control 

19.  The  record  supports  revision  of  the 
remote  control  rules  to  provide  more 
flexibility  in  the  design  and  operation  of 
auxiliary  systems."  Accordingly,  the 
remote  control  rules  will  be  adopted  as 
proposed.  We  note,  however,  the  Notice 
of  Proposed  Rule  Making  (in  MM 
Docket  No.  85-225)  »*  proposed  total 
flexibility  for  remote  control  operations 
for  Part  74-A  Experimental  Broadcast 
Stations  and  for  Part  74-4  Instructional 
Television  Fixed  Service  stations.  In 
light  of  that  proposal,  we  may  further 
revise  the  remote  control  rules  adopted 
here  in  a  rules  oversight  proceeding. 

Issue  5:  ModificatioD  of  Station 
Identification  Requirement 

20.  Auxiliary  licensees  are  currently 
required  to  periodically  identify  their 
on-the-air  signals.  It  appeared,  initially, 
that  this  requirement  could  be 
eliminated  for  fixed  transmitters.  The 
record  indicates,  however,  that  prompt 
identification  of  interfering  signals  is 
imperative  and  frequently,  the  call  sign 
information  on  signals  is  the  only  means 
to  locate  the  source  of  interference.  It 
was  also  asserted,  that  this  requirement 
is  not  a  burden  on  licensees  and  should 
remain  intact.  Accordingly,  the 
identification  requirements  will  remain 
unmodified. 

Other  Considerations 

21.  The  proposed  revision  of  §  74.502 
clarifying  the  secondary  status  of  TV 
licensees  using  the  950  MHz  band  for 
aural  service  (as  set  forth  in  9  74.603) 
received  support  and  will  be  adopted  as 
proposed. 

22.  The  comment  received  from  Jacobs 
pertains  to  authorizing  a  class  of 
stations  to  the  950  MHz  aural  STL/ICR 
band.  That  comment  is  beyond  the 
scope  of  this  proceeding  because  the 
Commission  did  not  propose  such  action 
in  the  Notice  and  cannot,  in  this  Order, 
amend  the  Rules  without  due  process  as 


'•See  47  CFR  90.3OT  through  90.315. 
"  See  comments  from  CBS  and  NAB. 
"Published  as  50  FR  30979  (July  31, 1985). 


set  forth  by  the  Administrative 
Procedures  Act  (APA). 

Regulatory  Flexibility  Final  Analysis 

23.  Need  and  purpose  of  this  action: 
Through  this  decision,  the  Commission 
hopes  to  increase  spectrum  efficiency 
while  allowing  licensees  maximum 
flexibility.  The  lack  of  spectrum  to 
accommodate  demands  for  auxiliary 
broadcast  services  necessitates  that  the 
current  bands  be  used  more  efficiently. 

24.  Summary  of  issues  raised  by  the 
public  comments  in  response  to  the     ' 
Initial  Regulatory  Flexibility  Analysis: 
No  issues  of  significance  were  raised  in 
addition  to  those  set  forth  above. 

25.  Significant  alternatives  considered 
and  rejected:  The  Commission 
considered  the  alternatives  presented  in 
the  Notice  and  timely  filed  comments 
directed  to  the  various  issues  in  the 
Notice.  After  weighing  all  aspects  of  this 
proceeding,  the  Commission  has 
adopted  the  course  of  action  it  deems 
most  reasonable  and  as  best  service  for 
the  public  interest  under  the 
Communications  Act  of  1934,  as 
amended. 

Paperwork  Reduction  Act 

26.  This  order  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public 

Actions 

27.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354,  94 
Stat.  1164,  5  U.S.C.  601  et  seq.),  (1981). 

28.  Accordingly,  it  is  ordered  that  Part 
74  of  the  Commission's  Rules  is 
amended  as  set  forth  in  the  attached 
Appendix  A,  to  be  effective  December 
16,1985. 

29.  It  is  furthered  ordered  that  Part  74 
of  the  Commission's  Rules  is  amended 
as  set  forth  in  the  attached  Appendix  B. 
to  be  effective  on  the  date  specified  In  a 
future  order  to  be  issued  by  the  Chief, 
Mass  Media  Bureau  indicating  that 
appropriate  computer  programs  are 
available  for  implementing  the  new 
rules. 

30.  The  actions  taken  herein  are 
pursuant  to  5  U.S.C.  553(d)(i).  Authority 
for  the  actions  taken  herein  is  contained 


BEST  COPY  AVAILABLE 
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in  sections  4(i)  and  903(r)  of  Ae 
Communications  Act  of  193S.  as 
amended. 

31.  Further  infonnation  on  this 
proceeding  may  be  obtained  by 
contacting  Haidc  VanDeuraen.  Mass 
Media  Boreao.  (202)  6S2-988a 

Federal  Conunonications  Commission. 
William  f.-McaiicQ. 
Secretary. 

Appendix  A 

Tide  47  of  dw  Code  of  Federal 
Regulations.  Part  74  is  amended  (to  be 
effective  December  16, 1985)  as  follows: 

PART  74~(Aa»IDED] 

1.  The  aathori^  citation  for  Part  74 
continues  to  read  as  fbUowK 

Authority:  47  U.S.C  154  and  303. 

2.  Section  74.501  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 

as  follows: 


S74.S01     OMMNOft 

(a)  Aural  broadcast  STL  station.  A 
fixed  station  for  die  transmission  of 
aural  program  material  between  the 
studio  and  the  transmitter  of  a 
broadcasting  station  other  than  an 
international  broadcasting  station. 

(b)  Aural  broadcast  intercity  relay 
(ICR)  station.  A  fixed  station  for  Uie 
transmission  of  aoral  program  material 
between  broadcasting  stations  other 
than  international  broadcasting  stations. 

3.  Section  74.533  is  amended  by 
removing  paragraph  (a)(4)  and  revising 
paragraph  (a)  (1).  (2).  and  (3),  to  read  as 
follows: 

974.533    flainot*  control  and  unattandad 
oparatioa 

(a)  •  *  • 

(1)  The  remote  control  system  must 
provide  adequate  monitoring  and 
control  functions  to  permit  proper 
operation  of  the  station. 

(2)  The  remote  control  system  must  be 
designed,  installed,  and  protected  so 
that  the  transmitter  can  only  be 
activated  or  controlled  by  operators 
authorized  by  the  licensee. 

(3)  The  remote  control  system  must 
prevent  inadvertent  transmitter 
operation  due  to  malfunctions  in  circuits 
between  die  control  point  and 
transmitter. 


4.  Section  74.535  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 


attenuated  below  the  mean  transmitter 
power  (P)  in  accordance  with  the 
following  schedule: 

(1)  On  any  frequency  removed  from 
the  assignwH  frequency  by  more  than 
50%  and  op  to  100%  of  the  authorized 
bandwidth:  at  least  25  d& 

(2)  On  any  frequency  removed  from 
the  assigned  frequency  by  oiora  than 
100%  and  up  to  150%  of  the  authorized 
bandwidth:  at  least  35  d& 

(3)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than 


150%  of  the  authorized  bandwidth:  at 
least  43  +  10  LQg[P)  dB. 

(b)  For  all  emissions  except  frequency 
modulation,  the  peak  power  of 
emissions  shall  be  attenuated  below  the 
peak  envelope  transmitter  pown  (P)  in 
accordance  with  the  following  schedule: 

(1)  On  any  frequency  500  Hz  inside 
the  channel  edge  up  to  and  including 
2500  Hz  outside  the  same  edge,  the 
following  formula  virill  apply: 


Attenuation =29 Log  [  —  [D-t-2.5-  —  »  JdB 


or  SO  dB  whichever  is  die  lesser 

attenuation.  Where:  D  is  the 
displacement  frequency  (kHz)  from  the 
center  of  the  authorized  bandwidth;  and 
W  is  the  channel  bandwiddi  (kHz). 

(2)  On  any  frequency  removed  from 
the  channel  edge  by  more  than  2500  Hz: 
At  least  43+10  Log  (P)  dB. 

(c)  In  the  event  a  station's  emissions 
outside  its  authorized  channel  cause 
harmful  interference,  the  Commission 
may  require  the  licensee  to  take  such 
further  steps  as  may  be  necessary  to 
eliminate  the  interference. 


5.  Section  74.536  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

974.S36    DiTMtional  antanna. 

(a)  Aural  broadcast  STL  and  ICR 
stations  are  required  to  use  a  directional 
antenna  with  the  minimnm  beamwidth 
necessary,  consistent  with  good 
engineering  practice,  to  establish  the 
link. 


S743S5 

(a)  For  frequency  modulation,  the 
mean  power  of  emissions  shall  be 


6.  Section  74.550  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

S  74.550    Equipment  autttorization. 

Each  authorization  for  aural 
broadcast  STL.  ICR.  and  booster 
stations  shall  require  the  use  of  notified 
or  type  accepted  equipment,  except  that 
operation  of  944-9S2  MHz  equipment 
which  has  not  been  approved  under  the 
equipment  authorization  program  may 
continue  until  July  1, 1990,  after  which, 
equipment  must  be  approved. 
Requirements  for  obtaining  a  pant  of 
equipment  authorization  are  contained 
in  Subpart  J  of  Part  2  of  the  Rules. 
Equipment  designed  exclusively  for 
fixed  operation  shall  be  authorized 


under  notification  procedure  (see 
§  2.904(d)  of  diia  chapter). 

7.  Section  74.551  is  amended  by 
revising  subparagraphs  (a)  (1)  and  (2)  to 
read  as  follows: 


974551 

(a)  •  *  * 

(1)  A  change  in  the  ERP. 

(2)  A  change  in  the  operating 
frequency  or  channel  bandwidth. 


974.561    [Amendad] 

8.  Section  74.561  Frequency  tolerance 
is  amended  by  removing  and  reserving 
paragraph  (a). 

9.  Section  74.562  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

9  74.562    Frequency  monitors  and 
meaauremanta. 

The  licensee  shtdl  ensure  that  the  STL 
ICR.  TVP.  or  booster  transmitter  does 
not  exceed  the  emission  limitations  of 
S  74.535.  This  may  be  accomplished  by 
appropriate  frequency  measurement 
techniques  and  consideration  of  the 
transmitter  emissions. 


10.  Section  74.602  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 


974.602 


(i)  TV  STL  and  TV  relay  stations  may 
be  authorized,  on  a  secondary  baais  and 
subject  to  the  provisions  of  Subpart  G  of 
this  chapter,  to  operate  fixed  pc^t-to- 
point  service  on  the  UHF-TV  channels 
14-69.  These  stations  must  not  interfere 
with  and  must  accept  interference  from 
current  and  future  full-power  UHF-TV 
stations,  LPTV  stations,  translator 
stations.  They  will  also  be  secondary  to 
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current  land  mobile  stations  (in  areas 
where  land  mobile  sharing  is  currently 
permitted  and  contingent  on  the 
decision  reached  in  the  pending  Dockets 
No.  85-172  and  No.  84-902). 

11.  Section  74.634  is  amended  by 
removing  subparagraph  (a)(4)  and 
revising  paragraphs  (a)  (1),  (2),  and  (3)  to 
read  as  follows: 

§74.634    Remote  controL 
(a)  *  •  • 

(1)  The  remote  control  system  must  be 
designed,  installed,  and  protected  so 
that  the  transmitter  can  only  be 
activated  or  controlled  by  operators 
authorized  by  the  licensee. 

(2)  The  remote  control  equipment 
must  be  maintained  to  ensure  proper 
operation. 

(3)  The  remote  control  system  must  be 
designed  to  prevent  inadvertent 
transmitter  operation  caused  by 
malfunctions  in  the  circuits  between  the 
control  point  and  transmitter. 

*        •        •        •        * 

12.  Section  74.637  is  amended  by 
revising  paragraphs  (a)  and  (b),  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


{74.637    Emtoaions  and  emission 
Hmitations. 

(a)  For  frequency  modulation,  the 
mean  power  of  emissions  shall  be 
attenuated  below  the  mean  transmitter 
power  (P)  in  accordance  with  the 
following  schedule: 

(1)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than 
50%  and  up  to  100%  of  the  authorized 
bandwidth:  at  least  25  dB. 

(2)  On  any  frequency  removed  ft^m 
the  assigned  frequency  by  more  than 
100%  and  up  to  150%  of  the  authorized 
bandwidth:  at  least  35  dB. 

(3)  On  any  frequency  removed  frt)m 
the  assigned  frequency  by  more  than 
150%  of  the  authorized  bandwidth:  at 
least  43+10  Log(P)dB. 

(b)  For  all  emissions  except  frequency 
modulation,  the  peak  power  of 
emissions  shall  be  attenuated  below  the 
peak  envelope  transmitter  power  (P)  in 
accordance  with  the  following  schedule: 

(1)  On  any  frequency  500  Hz  inside 
the  channel  edge  up  to  and  including 
2500  Hz  outside  the  same  edge,  the 
following  formula  will  apply: 


/  25   /  W  V   X 

Attenuation =29  Log  I  —  [D+2.5-  —  )*)dB 


or  50  dB  whichever  is  the  lesser 
attenuation.  Where:  D  is  the 
displacement  frequency  (kHz)  from  the 
center  of  the  authorized  bandwidth;  and 
W  is  the  channel  bandwidth  (kHz). 

(2)  On  any  frequency  removed  from 
the  channel  edge  by  more  than  2500  Hr 
At  least  43+10  Log  (P)  dB. 
•        •        •        •        * 

(f)  In  the  event  a  station's  emissions 
outside  its  authorized  channel  cause 
harmful  interference,  the  Commission 
may  require  the  licensee  to  take  such 
further  steps  as  may  be  necessary  to 
eliminate  the  interference. 

Appendix  B 

PART  74-{  AMENDED] 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  74  is  amended  (to  be 
implemented  on  the  date  specifred  in  a 
future  order  to  be  issued  by  the  Chief 
Mass  Media  Bureau)  as  follows: 

1.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  Section  74.502  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (c)  to  read  as 
follows: 


S  74.502    Frequency  assignment 

(a)  The  frequency  band  944-952  MHz 
is  available  for  assignment  to  aural  STL 
and  ICR  stations.  AM  and  FM  broadcast 
stations  shall  have  primary  use  of  the 
band;  however,  TV  broadcast  stations 
may  be  licensed  on  a  secondary, 
noninterference  basis.  One  or  more  of 
the  following  25  kHz  segments  may  be 
stacked  to  form  a  channel  which  may  be 
assigned  with  a  maximum  authorized 
bandwidth  of  300  kHz  except  as  noted 
below.  The  chaimel,  will  be  assigned  by 
its  center  frequency,  chaimel  bandwidth, 
and  emission  designator.  The  following 
frequencies  are  the  centers  of  each 
segment: 

944.0125,  944.0375.  944.0625.  944.0875, 
944.1125,  944.1375.  944.1625,  944.1875, 
944.2125.  944.2375.  944.2625.  944.2875, 
944.3125.  944.3375.  944.3825.  944.3875, 
944.4125.  944.4375.  944.4625.  944.4875. 
944.5125.  944.5375.  944.5625.  944.5875. 
944.6125.  944.6375.  944.6625.  944.6875, 
944.7125.  944.7375.  944.7625.  944.7875, 
944.8125.  944.8375,  944.8625.  944.8875, 
944.9125.  944.9375,  944.9625,  944.9875, 
945.0125.  945.0375,  945.0625.  945.0875, 
945.1125,  945.1375,  945.1625.  945.1875, 
945.2125.  945.2375,  945.2625.  945.2875, 
945.3125.  945.3375,  945.3625,  945.3875, 
945.4125,  945.4375,  945.4625.  945.4875, 
945.5125.  945.5375,  945.5625.  945.5875. 


945.6125.  945.6375, 
945.7125.  945.7375, 
945.8125.  945.8375, 
945.9125.  945.9375. 
946.0125,  946.0375, 
946.1125,  946.1375, 
946.2125.  946.2375, 
946.3125.  946.3375, 
946.4125.  946.4375. 
946.5125.  946.5375. 
946.6125.  946.6375. 
946.7125.  946.7375. 
946.8125.  946.8375. 
946.9125,  946.9375. 
947.0125.  947.0375. 
947.1125.  947.1375, 
947.2125,  947.2375. 
947.3125.  947.3375. 
947.4125.  947.4375, 
947.5125.  947.5375. 
947.6125,  947.6375, 
947.7125.  947.7375. 
947.8125,  947.8375. 
947.9125.  947.9375. 
948.0125.  948.0375. 
948.1125,  948.1375, 
948.2125,  948.2375, 
948.3125,  948.3375, 
948.4125,  948.4375, 
948.5125.  948.5375. 
948.6125,  948.6375. 
948.7125.  948.7375, 
948.8125.  948.8375. 
948.9125.  948.9375. 
949.0125.  949.0375. 
949.1125,  949.1375. 
949.2125,  949.2375. 
949.3125,  949.3375, 
949.4125.  949.4375, 
949.5125,  949.5375, 
949.6125.  949.6375. 
949.7125.  949.7375. 
949.8125.  949.8375. 
949.9125.  949.9375. 
950.0125.  950.0375. 
950.1125,  950.1375. 
950.2125.  950.2375. 
950.3125,  950.3375, 
950.4125.  950.4375. 
950.5125,  950.5375, 
950.6125,  950.6375, 
950.7125.  950.7375, 
950.8125.  950.8375. 
950.9125.  950.9375. 
951.0125.  951.0375. 
951.1125.  951.1375. 
951.2125,  951.2375. 
951.3125.  951.3375. 
951.4125.  951.4375. 
951.5125.  951.5375. 
951.6125.  951.6375, 
951.7125.  951.7375. 
951.8125.  951.8375. 
951.9125,  951.9375, 


,  945.6625.  945.6875, 
.  945.7625.  945.7875, 
.  945.8825.  945.8875, 
945.9625,  945.9875, 
946.0625,  946.0875, 
946.1625,  946.1875, 
946.2625.  946.2875, 
946.3625.  946.3875. 
946.4625,  946.4875, 
946.5625.  946.5875, 
946.6625.  946.6875. 
946.7625.  946.7875. 
946.8625.  946.8875. 
946.9625,  946.9875. 
947.0625.  947.0875, 
947.1625.  947.1875. 
947.2625,  947.2875. 
947.3625,  947.3875. 
947.4625.  947.4675, 
947.5625.  947.5875. 
947.6625.  947.6875. 
947.7625,  947.7875, 
947.8625.  947.8875, 
947.9625.  947.9875. 
948.0625.  948.0875. 
948.1625,  948.1875, 
948.2625.  948.2875. 
948.3625.  948.3875, 
948.4625.  948.4875, 
948.5625.  948.5875, 
948.6625.  948.6875. 
948.7625.  948.7875. 
948.8625,  948.8875, 
948.9625,  948.9875. 
949.0625.  949.0875, 
949.1625.  949.1875. 
949.2625,  949.2875, 
949.3625,  949.3875. 
949.4625,  949.4875. 
949.5625.  949.5875, 
949.6625.  949.6875, 
949.7625.  949.7875. 
949.8625.  949.8875. 
949.9625.  949.9875. 
950.0625,  950.0875, 
950.1625.  950.1875, 
950.2625,  950.2875, 
950.3625,  950.3875, 
950.4625,  950.4675, 
950.5625,  950.5875, 
950.6625,  950.6875, 
950.7625,  950.7875, 
950.8625.  950.8875, 
950.9625.  950.9875, 
951.0625.  951.0875, 
951.1625.  951.1875. 
951.2625.  951.2875. 
951.3625.951.3875, 
951.4625.  951,4875. 
951.5625.  951.5875, 
951.6625,  951.6875. 
951.7625,  951.7875. 
951.8625.  951.8875. 
951.9625.  951.9875. 


(1)  A  single  broadcast  station  may  be 
authorized  up  to  a  maximum  of  twenty 
segments  (500  kHz  total  bandwidth)  for 
transmission  of  program  material 
between  a  single  origin  and  one  or  more 
designations.  The  station  may  lease 
excess  capacity  for  broadcast  and  other 
uses  on  a  secondary  basis,  subject  to 
availability  of  spectrum  for  broadcast 
use.  However,  an  FM  station  licensed 
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for  twelve  or  fewer  segments  (300  kHz 
total  bandwidth)  or  an  AM  station 
licensed  for  eight  or  fewer  segments  (200 
kHz  total  bandwidth)  may  lease  excess 
capacity  for  broadcast  and  other  uses  on 
a  primary  basis. 

(2)  An  applicant  (new  or  modiHcation 
of  existing  license)  may  assume  the  cost 
of  replacement  of  one  or  more  existing 
licensees  equipment  with  narrowband 
equipment  of  comparable  capabilities 
and  quality  in  order  to  make  available 
spectnun  for  its  facilities.  Existing 
licensees  must  accept  such  replacement 
without  cost  to  them  except  upon  a 
showing  that  the  replacement  equipment 
does  not  meet  the  capability  or  quality 
requirements. 

(c)  [Reserved] 


3.  Section  74.602  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

i  74.602    Fr«qu«nqr  assignmenL 

(a)  The  following  frequencies  are 
available  to  broadcast  licensees  for 
assignment  to  television  pickup, 
television  STL,  and  television  relay 
stations.  The  bands  1990-2110  and  6875- 
7125  MHz  are  divided  into  250  kHz 
segments.  (The  segment  frequencies  are 
from  1990.125  to  2109.875  MHz  and  from 
6875.125  to  7124.875  MHz.)  The  segments 
may  be  combined  to  fonn  a  channel  of 
appropriate  bandwidth  necessary  to 
transmit  television  signals,  but  not 
exceeding  that  listed  m  the  table  below. 
The  channel,  will  be  assigned  by  its 


center  frequency,  channel  bandwidth, 
and  emission  designator.  It  is 
recommended  that  channels  be  assigned 
according  to  the  table  below,  provided 
that  such  channel  bandwidths  not 
exceed  requirements.  The  bands  17.700- 
18,580  and  19,260-19.700  Mhz  are 
available  as  described  in  paragraph  (i) 
below.  Additionally,  the  band  38.6-40.0 
GHz  is  available  for  assignment  without 
channel  bandwidth  limitations  to  TV 
pickup  stations  on  a  secondary  basis  to 
fixed  stations. 


[FR  Doc.  85-27054  Filed  11-25-85;  8:45  am] 
MLUNO  COOE  tria-oi-M 


DEPARTMENT  OF  COMMERCE 

Nationat  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Parte  672  and  675 

[Docket  Nos.  50720-5154  and  50834-5167] 

Groundfish  of  the  Gulf  of  Alaslca  and 
Goundflah  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Corrections 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  rules;  correction. 

summary:  This  document  corrects  the 
catcher/processor  and  mothership 
reporting  regulations  that  were 
established  by  Amendment  14  to  the 
Fishery  Management  Plan  for  Goundfish 
of  the  Gulf  of  Alaska,  published  October 


24, 1985,  50  FR  43193,  and  by 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Groundfish  of 
the  Bering  Sea  and  Aleutian  Islands 
Area,  published  November  6. 1985.  50  FR 
46072. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  ].  Berg  (Fishery  Biologist).  907- 
586-7320. 

Dated:  November  21, 1985. 
James  E.  Douglas.  Jr.. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

PART  672— {AMENDED] 

S  672.5    [Corrected] 

In  FR  Doc.  85-25143.  published 
October  24. 1985,  S  672.5(a)(3)(i).  page 
43201,  colunm  1,  the  fourth  word  fi*om 
the  end  of  the  first  sentence,  "area"  is 
corrected  to  read  "positioiL" 

PART  675— [AMENDED] 

S67S^    [Corrected] 

In  FR  Doc.  85-26534.  published 
November  6, 1985.  S  675.5(a)(3)(i),  page 
46075,  column  3,  the  fourth  word  from 
the  end  of  the  first  sentence,  "area"  is 
corrected  to  read  "position." 

The  corrected  sentence  for  both  rules 
now  reads: 

Twenty-four  hours  l)€fore  starting  and 
upon  stopping  fishing  or  receiving  Groundfish 
in  any  area,  the  operator  of  that  vessel  must 
notify  the  Regional  Director  of  the  date  and 
hour  in  GMT  and  the  position  of  such 
activity. 

[FR  Doc.  85-28190  Filed  10-21-85;  4:09  pm] 
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This  Mcten  of  ttw  FEDERAL  REGISTER 
contans  noicas  to  the  pubte  ot  the 
proposed  issuance  of  rules  and 
regutations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  ruie 
raatdng  pfior  to  Ihe  tdopHon  of  the  fnal 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Anhnai  and  Plant  HmWi  InspMtion 
Servica 

9  CFR  Parta  51. 71. 78. 80»  and  92 
(Docket  Na  8S-11t] 

Bnicellosis  Regutotkma;  Interstate 
Movement  of  Cattle,  Bison,  and  Swbia 

agency:  Animal  and  Plant  Health 
Inq;iection  Service,  USOA. 
ACnONC  Reopening  of  conunent  period 
for  |Mt>po8ed  rale. 


r  This  dociunent  reopens  the 

comment  period  for  a  proposed  rule 
which  proposed  to  amend  the 
regulations  governing  the  interstate 
movement  of  cattle,  bison,  and  swine  as 
related  to  brucellosis.  This  action  is 
needed  to  allow  industry 
representatives  and  other  interested 
persons  adequate  time  in  which  to 
prepare  comments. 
DATE  Written  comments  must  be 
received  on  or  before  December  26, 
1985. 

ADDRESS:  Written  comments  should  be 
submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS,  USDA.  Room  728,  Federal 
Building.  6505  Belcrest  Road, 
Hayttsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  83-106.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  expect  holiday. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Granville  H.  Frye,  Cattle  Diseases 
Staff.  VS.  APHIS,  USDA.  Room  814. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-436-8711. 
SUPPtEMENTARY  INFORMATION:  On 

September  12, 1985,  the  Department 
published  in  the  Federal  Register  (50  FR 
37201-37229)  a  document  which 
proposed  to  amend  the  regulations 
governing  the  interstate  movement  of 
cattle,  bison,  and  swine  as  related  to 


brucellosu  (contained  in  9  CFR  Part  TS). 
It  was  proposed  to  amend  the 
regttUtifms  to  darify  definitions  and 
interstate  movement  requirements, 
provide  for  additional  restrictions  on  the 
interstate  movement  of  cattle  in  order  to 
reduce  the  risk  of  interstate  spread  of 
brucellosis,  and  provide  for  alternate 
methods  of  moving  cattle  and  bison 
interstate  which  would  not  increase  the 
risk  of  the  interstate  spread  of 
bniceUosis.  It  was  also  proposed  to 
make  certain  corresponding  changes  in  9 
CFR  Parts  51,  71. 8a  and  92. 

The  proposed  rule  provided  for  receipt 
for  comments  on  or  before  November  12, 
1985.  An  industry  representative  has 
requested  additional  time  to  review  the 
proposal  and  offer  substantive 
coBunents.  it  has  been  determined  that 
additional  time  is  needed  to  allow 
industry  representatives  and  other 
interested  persons  adequate  time  in 
which  to  prepare  comments.  Therefore, 
the  comment  period  is  reopened  for  an 
additional  30  days.  Accordingly,  any 
additional  written  comments  must  be 
received  on  or  before  December  26. 
1985. 

Done  at  Washington,  DC,  this  2Ist  day  of 
November  1965. 

CJ.  FkbtMr. 

Acting  Depoty  Administrator,  Veterinary 

(FR  Doc  85-28186  Filed  11-25-85;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  PART  261 

Reopening  of  Decisions  Regarding 
Railroad  Retirement  Annuities 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Raihtjad  Retirement 
Board  hereby  proposes  to  adopt 
regulations  pertaining  to  the  reopening 
of  decisions  pertaining  to  the  award  or 
denial  of  benefits  under  the  Railroad 
Retirement  Act 

DATE:  Comments  must  be  received  on  or 
before  December  26, 1985. 
ADDRESS:  Secretary  to  the  Board, 
Railroad  Retirement  Board.  844  Rush 
Sti^et.  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  C  Litt  Bureau  of  Law.  Raiboad 
Retirement  Board.  844  Rush  Street. 


Chicago,  ntinois  60611.  (312)  751-4029 
(FTS  387-4829). 

SUVMJaKNTARV  INFORMATION:  The 
Board's  rules  and  procedures  regarding 
the  finality  of  decisions  are  presently 
contained  in  a  Board  Order,  which  is  not 
readily  available  to  the  public  The 
proposed  regulations  require  the 
reopening  of  an  award  of  benefits  for 
reduction  or  cancellation  whenever  that 
award  is  clearly  erroneous;  when  it  is 
not  clearly  erroneous  but  would  not 
have  been  made  if  evidence 
subsequenUy  received  by  the  Board  had 
been  available  at  the  time  of  the 
decision  and  was  not  available  due  to 
fraud  on  fault;  when  an  adverse  claim 
has  been  awarded  based  on  the  same 
earnings  and  CMnpoisation  record: 
when  the  award  is  of  a  benefit  based  on 
the  compensation  and  service  of  a 
deceased  individual  and  it  is  thereafter 
established  that  the  applicant  was 
finally  convkted  by  a  court  of 
competent  jerisdiction  tA  the  felonious 
and  intentional  homicide  tA  die 
deceased  individual;  and  where  It  Is  to 
ttie  advantage  of  the  annuitant  to 
change  his  or  ho  annuity  beginning  date 
or  remove  crediting  of  hit  or  her  military 
service. 

Certain  incorrect  decisions  where  the 
annuitant  is  not  at  feolt  will  not  be 
reopened:  where  the  annuitant  is 
employed  at  the  time  of  the  award 
(though  this  exclusion  will  not  permit 
the  annuitant  to  be  entitled  to  benefits 
for  the  time  he  or  she  is  so  employed); 
and  where  there  is  an  erroneous 
crediting  of  six  or  less  months  of  service 
and  eligibility  for  an  annuity  being 
received  is  dependent  on  the  crediting  of 
this  service. 

The  regulations  also  provide  for 
reopening  of  denials  of  claims  and  for 
the  reopening  of  awards  for  the  purpose 
of  increasing  the  amount  of  the  award. 
Reopening  of  decisions  in  these  cases 
depends  on  various  factors,  including 
the  length  of  time  which  has  elapsed 
since  the  decision;  the  responsibility  of 
the  applicant  in  not  providing  earlier  the 
new  evidence  on  which  the  request  for 
reopening  is  based;  the  value  of  the  new 
evidence;  the  responsibility  of  the  Board 
in  previously  applying  law  or  evaluating 
evidence  incorrectly;  and  whether 
reopening  will  result  in  a  large 
retroactive  payment  or  entitlement  to  a 
greater  current  entitlement  or  both. 


The  regulations  also  provide 
discretion  to  the  three-member  Board  to 
reopen  or  refuse  to  reopen  decisions  in 
cases  not  falling  within  the  parameters 
of  the  regulations,  and  delegate 
authority  and  jurisdiction  within  the 
Railroad  Retirement  Board  for  decisions 
on  reopening. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatory  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  261 

Railroad  employees,  Railroad 
retirement. 

The  Board's  regulations  under  the 
Railroad  Retirement  Act  (20  CFR  200- 
266)  are  hereby  amended  by  adding 
thereto  a  new  Part  261  as  follows: 

PART  Ml— REOPENING  FINAL 
DECISIONS  UNDER  THE  RAILROAD 
RETIREMENT  ACT 

261.1  Reopening  of  a  fmal  certincation. 

261.2  Reopening  of  an  erroneous  decision 
denying  a  claim  and  of  a  certiHcation 
with  a  view  to  increasing  the  amount 
thereof. 

261.3  Change  of  legal  interpretation  or 
administrative  ruling. 

261.4  Reopening  of  decision  denying  a  claim 
based  on  lack  of  proof  of  death. 

261.5  Retroactivity  of  certification. 

261.6  Authority  to  reopen  claims. 

261.7  Reopening  by  the  Board. 
Authority:  45  U.S.C.  231f(b)(5). 

S  261.1    Reopening  of  •  final  ctrtHicatioa 

(a)  A  final  certification  shall  be 
reopened  for  reduction  or  cancellation: 

(1)  When,  except  as  provided  in 
paragraph  (c)  of  this  section,  the 
certification  was  clearly  erroneous.  If,  in 
any  of  the  cases  falling  within  this 
category  of  clearly  erroneous 
certification,  reopening  results  in 
reduction  or  cancellation  of  benefits, 
past  payments  must  be  recovered  unless 
recovery  is  waived  under  section  10(c) 
of  the  Railroad  Retirement  Act. 

(2)  When  the  certification,  although 
not  clearly  erroneous,  would  not  have 
been  made  if  evidence  subsequently 
received  by  the  Board  had  been 
available  at  the  time  the  certification 
was  made,  and  the  failure  to  make  such 
evidence  known  to  the  Board  prior  to 
the  time  of  the  certification  is 
attributable  to  fraud  or  fault  on  the  part 
of  the  applicant  or  some  other  person; 

(3)  When  an  adverse  claim  has  been 
awarded  against  the  same  compensation 
and  service  record; 

(4)  When  the  certification  is  based 
upon  a  determination  that  an  applicant 
is  entitled  to  an  annuity  or  to  a  lump- 
sum death  benefit  based  on  the 


compensation  and  service  of  a  deceased 
individual  and  it  is  thereafter 
established  that  the  appUccmt  was 
finally  convicted  by  a  court  of 
competent  jurisdiction  of  the  felonious 
and  intentional  homicide  of  such 
deceased  individual; 

(5)  When  the  applicant  shows  that  it 
is  to  his  or  her  advantage  to  select  a 
later  annuity  beginning  date  and  refunds 
by  cash  payment  or  setoff  past 
payments  applying  to  the  period  prior  to 
the  later  begiiming  date,  subject, 
however,  to  the  provisions  of  {  218.9  of 
this  chapter 

(6)  When  military  service  has  been 
included  in  the  computation  of  an 
annuity  and  it  subsequently  appears 
that  the  elimination  of  the  credit  for 
military  service  will  aid  the  annuitant  in 
establishing  eligibility  for  a  benefit 
under  the  Social  Security  Act,  or  will 
significantly  benefit  him  or  her 
financially  (in  such  cases,  the  portion  of 
past  annuity  payments  attributable  to 
military  service  shall  be  recovered). 

(b)  In  no  other  case  may  a 
certification  be  reopened  for  reduction 
or  cancellation. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section  the  following  certifications 
shall  not  be  considered  clearly 
erroneous: 

(1)  An  award  of  an  annuity  beginning 
date  to  an  applicant  later  found  to  have 
been  in  compenstated  service  on  that 
annuity  beginning  date  and  who  is 
found  not  to  be  at  fault  in  causing  the 
erroneous  award;  provided,  however, 
that  this  exception  shall  not  operate  to 
permit  payment  of  benefits  for  any 
month  in  which  the  applicant  is  found  to 
be  engaged  in  that  compensated  service; 

(2)  An  award  of  an  annuity  based  on  a 
subsequently  discovered  erroneous 
crediting  of  months  of  service  and 
compensation  to  an  applicant  where: 

(i)  The  loss  of  such  months  of  service 
and  compensation  will  cause  the 
applicant  to  lose  his  or  her  eligibility  for 
an  annuity  previously  awarded;  and 

(ii)  The  erroneously  credited  months 
of  service  do  not  exceed  six  months;  and 

(iii)  The  applicant  is  found  not  to  be  at 
fault  in  causing  the  erroneous  crediting; 

(3)  In  any  other  case  in  which  the 
Board  deems  it  proper  to  do  so,  the 
Board  may  direct  that  certification  of  an 
award  or  a  component  thereof  shall  not 
be  reopened. 

§  261 .2    Reopening  of  en  erroneous 
decision  denying  ■  dalm  and  of « 
certiflcstlon  with  a  view  to  Increasing  the 
amount  thereof. 

A  decision  denying  a  claim,  which 
decision  is  subsequently  found  to  be 
erroneous,  may  be  reopened.  A  final 
certification  may  be  reopened  with  a 


BEST  GOPY  AVAILABLE 


view  to  increasing  the  amount  thereof. 
Factors  to  be  taken  into  consideration  in 
determining  whether  such  a  decision  or 
certification  is  to  be  reopened  include, 
but  are  not  limited  to,  the  following: 

(a)  The  length  of  time  which  has 
elapsed  since  the  denial; 

(b)  The  responsibility  of  the  applicant 
in  not  providing  the  new  evidence,  if 
any,  upon  which  the  request  for 
reopening  is  based,  at  the  time  the 
original  claim  was  made  or  at  some 
other  time  prior  to  the  date  of  the 
request  for  reopening; 

(c)  The  weight  or  probative  value  of 
any  new  evidence; 

(d)  The  responsibility  of  the  Board  in 
previously  applying  law  or  evaluating 
evidence  incorrectly; 

(e)  Whether  reopening  will  result  in  a 
laige  retroactive  payment  or  in 
entitlement  to  a  greater  current  benefit 
or  both. 

<Bi.d    unange  or  legsi  innrprvuiion  or 
administrative  niHng. 

A  change  of  legal  interpretation  or 
administrative  ruling  shall  not  render  an 
earlier  decision  erroneous  for  purposes 
of  the  preceding  provisions  of  this  Part 

§261.4    Reopening  of  decision  denying  a 
dalm  based  on  lack  of  proof  of  deattL 

Where  a  claim  for  benefits  has  been 
denied  because  the  individual  on  whose 
account  the  benefit  is  being  claimed  has 
not  been  tmexplainedly  absent  for  the 
time  period  required  to  establish  proof 
of  death,  the  claim  may  be  reopened 
when  proof  of  death  is  established. 

S  261.5    Retroactivity  of  certification. 

If  reopening  imder  §  261.2  results  in  a 
favorable  decision,  the  certification  may 
be  retroactive  to  the  earliest  permissible 
beginning  date  or  to  the  date  selected  by 
the  applicant,  whichever  is  later,  or  to 
some  other  date,  subsequent  to  the  later 
of  those  two  dates,  considered  equitable 
under  the  factors  specified  in  §  261.2. 

§  261.6    AuttKMlty  to  reopen  claims. 

(a)  Subject  to  the  limitation  in 
paragraph  (b)  of  this  section,  the 
Associate  Executive  Director  for 
Retirement  Claims,  and  such  employees 
in  the  Bureau  of  Retirement  Claims  who 
are  in  positions  grade  GS-7  or  higher  as 
may  be  selected  by  that  Associate 
Executive  Director  shall  have  the 
authority  to  reopen  claims  imder  the 
provisions  of  §§  261.1.  261.2,  and  261.4. 

(b)  The  Bureau  of  Retirement  Claims 
may  not  reopen  any  claim  on  which  a 
decision  has  been  made  by  an  appeals 
referee  or  by  the  Board. 

(c)  The  Bureau  of  Hearings  and 
Appeals  may  reopen,  under  the 
provisions  of  §}  261.1,  261.2,  and  261.4  of 
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tliis  Part  any  claims  on  which  an 
appeals  referee  has  rendered  a  decision, 
provided  that  such  reopening  is  effected 
within  four  months  after  notice  of  the 
decision  of  the  appeals  referee  is 
forwarded  to  the  applicant 

(d)  The  Bureau  of  Hearings  and 
Appeals  may  not  reopen  any  claim  on 
which  a  final  decision  has  been  made  by 
the  Board. 

S261.7    RwipenlngbyltwBowd. 

Any  fina)  decision  which  it  is  believed 
should  be  reopened  but  which  cannot  be 
reopened  under  the  preceding  provisions 
of  tfiis  Part  shall  be  transmitted  to  the 
Board,  with  a  recommendation  for 
reopening,  by  the  Association  Executive 
Director  for  Retirement  Claims  or  by  the 
Director  of  Hearings  and  Appeals, 
depending  upon  which  bureau  made  the 
decision  in  question,  or  the  Board  may, 
on  its  own  initiative,  consider  reopening 
a  flnal  decision.  If  the  Board  reopens  a 
decision,  certification  or  recertiflcatioa 
shaU  be  retroactive  unless  the  Board 
determines,  as  a  condition  of  reopening, 
that  the  award  or  increase  shall  not  be 
retroactive. 

Dated:  November  18. 1985. 

By  Authority  of  the  Board. 
Beatrice  Esenki. 
Secretary  to  the  Board. 
[FR  Doc  85-28123  Filed  11-25-85;  8:45  am] 

BUJM8  COOC  TMS-Ot-H 


PANAMA  CANAL  COMMISStON 

35  CFR  Parts  3  and  61 

Organliatton  of  Panama  Canal 
Cnnaiyialuii;  HaaWh,  Santtatton,  and 


AOCNCV:  Panama  Canal  Commission. 
Acnow:  Notice  of  proposed  rulemaking. 


summary:  The  Panama  Canal  is 
proposing  to  amend  its  regulations  in 
Tide  35.  Code  of  Federal  Regulations, 
Part  3,  Organization  of  Panama  Canai 
Commission  and  Part  61.  Subpart  E, 
which  pertain  to  health,  sanitation,  and 
communicable  disease  surveillance.  Part 
3  sets  forth  the  text  of  an  obsolete 
executive  order  concerning  delegations 
of  authority  and  is  being  amended  to  set 
forth  the  executive  order  which  is  not 
applicable.  As  for  Part  61.  many  of  the 
functions  regulated  by  Subpart  E  have 
been,  in  accordance  with  the  Panama 
Canal  Treaty  of  1977  and  its  related 
agreements,  transferred  to  the  Republic 
of  Panama,  thus  making  certain 
provisions  obsolete  and  requiring  their 
removal.  Additional  changes,  reflecting 
the  international  character  of  the 
Panama  Canal,  are  consistent  with 


recommendations  of  the  Worid  Health 
Organization  and  the  joint  efforts  of  the 
Republic  of  Panama  and  the 
Commission,  pursuant  to  the  treaty,  in 
the  areas  of  maritime  health,  sanitation, 
and  communicable  diseases. 

DATE  Comments  should  be  received  by 
December  28. 1965. 

AODRESSCS:  Comments  should  be  sent 
to  Secretary,  Panama  Canal 
Commission,  2000  L  Street  NW.,  Suite 
550,  Washington,  D.C  20036  or  Panama 
Canal  Commission,  Office  of  General 
Counsel,  APO  Miami,  Florida  34011. 

FOR  FURTHER  NIFORMATIOM  CONTACT. 

Mr.  Michael  Rhode,  Jr.,  Secretary, 
Panama  Canal  Commission,  telephone: 
(202)  634-6441  as  Mr.  John  L  Haines,  Jr.. 
General  Counsel  telephone  in  Balboa 
Heights.  Republic  of  Panama,  011-507- 
52-^511. 

SUPPI^MENTARV  SVORMAHON: 

Executive  Order  12173  of  December  19, 
1979,  was  promulgated  in  response  to 
the  enactment  of  the  Panama  Canal  Act 
of  1979,  Pub.  L  96-7a  The  Panama 
Canal  Act  repealed  many  of  the  grants 
of  authority  concerning  the  Panama 
Canal  and  enacted  new  grants  of 
authority,  consistent  with  the  Panama 
Canal  Treaty  ol  1977.  Executive  Order 
12173  continued  in  effect  the  regulations 
promulgated  under  the  prior  statutes. 
This  executive  order  has  lapsed,  in 
accordance  with  its  terms,  and  has  been 
superseded  by  Executive  Order  12215  of 
May  27. 19ea  By  Executive  Order  12215 
the  President  trf  the  United  States  has 
delegated  specific  functions  vested  in 
him  by  the  Panama  Canal  Act  of  1979  to 
die  Secretaries  of  Defense  tind  State. 
Consequently,  it  is  proposed  to  amend 
35  CFR  Part  3  by  removing  E.0. 12173 
and  inserting  E.0. 12215. 

Sul^tart  E  ol  Part  61  deals  with  heahh, 
sanitation,  and  communicable  disease 
surveillance.  The  amendment  of  Subpart 
E  is  necessary  to  eliminate  or  revise 
certain  regulations  dealing  with 
functions  which  are  no  longer  the 
rasponsibiUty  of  the  Panama  Canal 
Commission,  as  a  result  of  the  entry  into 
force  of  the  Panama  Canal  Treaty  of 
1977  between  the  United  States  and  the 
Republic  of  Panama  and  the  enactment 
of  legislation  implementing  the  terms  of 
that  international  accord.  Nevertheless, 
Article  III  of  the  Treaty  provides  that  the 
United  States  may  take  such  measures 
necessary  to  ensure  the  sanitation  of 
Panama  Canal  areas  and  installations. 
The  Commission  is  cliarged  with 
performing  functions  required  to  carry 
out  industrial  sanitation  and  health 
services.  As  amended,  this  subpart 
would  deal  primarily  «vith 
communicable  disease  surveillance  of 


vessels  eoteriog  the  waters  of  the 
Panama  CanaL 

In  this  regard,  all  references  to  aircraft 
have  been  removed,  inasmuch  as  the 
authority  to  issue  regulations  concerning 
air  navigation  has  been  superseded  by 
virtue  of  the  treaty.  Tlie  authority  to 
control  the  importation  of  certain 
articles  has  also  been  removed,  with  the 
sole  exception  of  section  61.281, 
concerning  dogs  and  cats,  which  has 
been  revised  to  indicate  that 
arrangements  shall  be  made  with  the 
appropriate  veterinary  authorities. 

Other  changes  have  been  made  to 
reflect  the  recommendations  ol  the 
Worid  Health  Organizatim  and  the 
coordinated  efforts  of  the  Commissicm's 
Occupational  Health  Division  and  the 
Port  Quarantine  Office  fA  the 
Government  of  Panama  to  insure  the 
health  and  safety  of  employees  and  the 
general  public. 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  dated  February  17. 1981  (47  FR 
13193).  The  bases  for  that  determination 
are  first,  that  the  rule,  when 
implnnented,  would  not  have  an  annual 
effect  on  the  economy  of  $100  milbon  or 
more  per  year.  Secondly,  the  rule  would 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries  or  local  govemmoktal 
agencies  or  geographic  regions.  Finally, 
the  agency  has  determined  that 
implementation  of  the  rule  would  not 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Further,  the  Commission  has 
determined  that  this  nde  is  not  subject 
to  the  requirements  of  sections  603  and 
604  of  Title  S.  United  States  Code,  in 
that  its  promulgation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  soiall  entities,  and  the 
Administrator  of  the  Commission  so 
certifies  pursuant  to  5  U.S.C.  605(b). 

Uat  oi  Subjects  in  35  CFR  Paita  3  and  tl 

Authority  ddegations.  Executive 
orders,  Public  health,  Sanitation, 
ComraonicaUe  disease,  Vessds, 
Quarantine,  Occupational  health,  and 
safety. 

Accordingly,  it  is  proposed  to  amend 
35  CFSL  Parts  3  and  61.  as  follows: 

1.  Part  3  is  amended  by  rt'vising  1 3.1 
to  read  as  follows: 
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PART  S— OROANIZATION  OF  PANAMA 
CANAL  COMMISSION 

Sub^rt  A— Datogatlon  of  Panama  Canal 

83.1    T«xtofEx«Gu«v«Ordart221Sof 

By  the  authority  vested  in  me  as 
President  of  the  United  States  of 
America  by  the  Panama  Canal  Code 
{76A  Stat.  1).  as  amended,  by  the 
Panama  Canal  Act  of  1979  (93  Stat.  452; 
22  U.S.C.  3601  et  seq.),  and  by  section 
301  of  Title  3  of  the  United  States  Code, 
is  hereby  ordered  as  follows: 

1-1.  The  Secretary  of  Defense. 

1-101.  The  Secretary  of  Defense  shall 
develop  for  the  President's 
consideration  an  appropriate  legislative 
proposal  as  required  by  Section  3(d)  of 
the  Panama  Canal  Act  of  1979  (93  StaL 
458;  22  U.S.C  3802(d)).  The  Secretary  of 
Defense  shall  coordinate  development 
of  this  proposal  with  the  Secretary  of 
State  and  the  heads  of  other  interested 
Executive  agencies. 

1-102.  The  function  vested  in  the 
President  by  Section  1212(d)(1)  of  the 
Panama  Canal  Act  of  1979  (93  Stat.  464; 
22  U.S.C.  3652(d)(1))  to  exclude 
employees  of,  or  positions  vkrithin,  the 
Department  of  Defense  from  coverage 
under  any  provision  of  subchapter  II, 
Chapter  2  of  Title  I  of  the  Panama  Canal 
Act  of  1979,  is  delegated  to  the  Secretary 
of  Defense. 

1-103.  The  function  vested  in  the 
President  by  Section  1281(b)  of  Title  6  of 
the  Panama  Canal  Code  (76A  Stat.  455;  6 
P.C.C.  1281(b)).  as  amended,  with 
respect  to  areas  and  installations  made 
available  to  the  United  States  pursuant 
to  the  Agreement  in  Implementation  of 
Article  IV  of  the  Panama  Canal  Treaty 
of  1977  is  delegated  to  the  Secretary  of 
Defense. 

1-104.  The  function  vested  in  the 
President  by  Section  1701  of  the  Panama 
Canal  Act  of  1979  (93  StaL  492;  22  U.S.C 
3801),  with  respect  to  regulations 
applicable  within  the  areas  and 
installations  made  available  to  the 
United  States  pursuant  to  the  Agreement 
in  Implementation  of  Article  IV  of  the 
Panama  Canal  Treaty  of  1977,  is 
delegated  to  the  Secretary  of  Defense. 

1-105.  The  functions  vested  in  the 
President  by  Sections  1243(c)(1)  and 
2401  of  the  Panama  Canal  Act  of  1979 
(S3  Stat.  474  and  496;  22  U.S.C.  3681(c)(1) 
and  3851)  are  delegated  to  the  Secretary 
of  Defense. 

1-106.  The  functions  vested  in  the 
President  by  Section  1502(a)  of  the 
Panama  Canal  Act  of  1979  (93  SteL  488; 
22  U.S.C.  3782(a))  are  delegated  to  the 
Secretary  of  Defense. 


1-2.  Coordination  of  Pay  and 
Employment  Practices. 

1-201.  In  order  to  coordinate  the 
policies  and  activities  of  agencies  under 
subchapter  II  of  Chapter  2  of  Title  I  of 
the  Panama  Canal  Act  of  1979  (93  Stat 
463;  22  U.S.C.  3651  et  seq.),  each  agency 
shall  periodically  consult  with  the 
Secretary  of  Defense  with  respect  to  the 
establishment  of  rates  of  pay,  in  order  to 
develop  compatible  or  unified  systems 
for  basic  pay.  In  addition,  each  agency 
shall  consult  with  the  Secretarj*  of 
Defense  on  such  other  matters  as  the 
Secretary  may  deem  appropriate  in 
order  to  develop  compatible  or  uni^d 
employment  practices. 

1-202.  The  head  of  each  agency  shall, 
upon  approval  by  the  Secretary  of 
Defense,  adopt  a  schedule  of  basic  pay 
pursuant  to  Section  1215  of  the  Panama 
Canal  Act  of  1979  (93  Stat.  465;  22  U.S.C. 
3655)  and  adopt  regulations  governing 
other  matters  relating  to  pay  and 
employment  practices. 

1-203.  The  authority  vested  in  the 
President  by  Section  1223(a)  of  the 
Panama  Canal  Act  of  1979  to  coordinate 
the  policies  and  activities  of  agencies 
(93  Stat.  487;  22  U.S.C  3663(a))  is 
delegated  to  the  Secretary  of  Defense. 

The  Secretary  shall  exerdse  such 
functions  in  a  manner  which  is  in  accord 
with  the  provisions  of  Sections  1-201 
and  1-202  of  this  order. 

1-3.  Panama  Canal  Commission. 

1-301.  The  functions  vested  in  the 
President  and  delegated  to  the  Secretary 
of  Defense  in  this  Section  1-3  of  this 
Order  shall  be  carried  out  by  the 
Secretary  of  Defense,  who  shall,  in 
carrying  out  the  said  functions,  provide, 
by  redelegation  or  otherwise,  for  their 
performance,  in  a  manner  consistent 
with  paragraph  3  of  Article  III  of  the 
Panama  Canal  Treaty  of  1977,  by  the 
Panama  Canal  Commission. 

1-302.  The  authority  of  the  President 
under  Section  1104  of  the  Panama  Canal 
Act  of  1979  (93  Stat.  457;  22  U.S.C.  3614) 
to  fix  the  compensation  of  and  to  define 
the  authorities  and  duties  of  the  Deputy 
Administrator  and  the  Chief  Engineer  is 
delegated  to  the  Secretary  of  Defense. 

1-303.  "Hie  functions  vested  in  the 
President  by  Sections  1418, 1801,  and 
2206  of  the  Panama  Canal  Act  of  1979 
(93  Stat.  487.  492.  and  494;  22  U.S.C.  3778. 
3811,  and  3844]  are  delegated  to  the 
Secretary  of  Defense. 

1-304.  The  authority  of  Ae  President 
under  Section  1701  of  the  Panama  Canal 
Act  of  1979  (93  Stat.  492;  22  U.S.C  3801) 
with  respect  to  regulations  applicable 
within  the  areas  and  installations  made 
available  to  the  United  States  pursuant 
to  the  Agreement  in  Implementation  of 
Article  in  of  the  Panama  Canal  Treaty 


of  1977  h  delegated  to  the  Secretary  of 
Defense. 

1-305.  The  function  vested  in  the 
President  by  Section  1281(b)  of  Title  6  of 
the  Panama  Canal  Code  (76A  SUt  455;  6 
P.C.C.  1281(b)).  as  amended,  with 
respect  to  areas  and  installations  in  the 
Republic  of  Panama  made  available  to 
the  United  States  pursuant  to  the 
Agreement  in  Implementation  of  Article 
ID  of  the  Panama  Canal  Treaty  of  1977  is 
delegated  to  the  Secretary  of  Defense. 

1-306.  The  functions  vested  in  the 
President  by  Sections  82  and  88  of  Title 
3  of  the  Panama  Canal  Code  (76A  Stat. 
54  and  55;  3  P.CC  82  and  86).  as 
amended,  are  delegated  to  die  Secretary . 
of  Defense. 

1-307.  The  functions  vested  in  the 
President  by  subsections  (a),  (b),  and  (c) 
of  Section  8146  of  Title  5  of  the  United 
States  Code,  as  they  apply  to  the 
employees  of  the  Panama  Canal 
Commission,  are  delegated  to  fte 
Secretary  of  Defense. 

1-308.  Except  to  the  extent  heretofore 
delegated,  the  functions  vested  in  the' 
President  pursuant  to  subchapter  II  of 
Chapter  2  of  Title  I  of  the  Panama  Canal 
Act  of  1979  (93  Stat.  463)  are  hereby 
delegated  to  the  Secretary  of  Defense. 

1-4.  Other  Agencies. 

1-401.  The  functions  vested  in  the 
Presidrait  by  Sections  1111  and  3301  of 
the  Panama  Canal  Act  of  1979  (93  StaL 
459  and  497;  22  U.S.C.  3621  and  3871). 
are  delegated  to  the  Secretary  of  State. 
The  Secretary  shall  perform  these 
functions  in  coordination  with  the 
Secretary  of  Defense. 

1-402.  The  functions  vested  in  the 
President  by  Sections  1112(d),  1344(b), 
and  1504(b)  of  the  Panama  Canal  Act  of 
1979  (93  Stat.  460,  484,  and  488;  22  U.S.C 
3622(d),  3754(b).  and  3764(b))  are 
delegated  to  the  Secretary  of  State. 

1-403.  The  functions  vested  in  the 
President  by  Section  1243(a)(1)  of  the 
Panama  Canal  Act  of  1979  (93  StaL  473: 
22  U.S.C  3681(a)(1))  are  delegated  to  the 
Director  of  the  Office  of  Personnel 
Management 

1-404.  Paragraphs  (22)  and  (23)  of 
Section  1  of  Executive  Order  Na  11609. 
as  amended,  and  Executive  Order  Na 
11713  are  revoked. 
(Issued  under  the  authority  vested  in 
President  by  provisions  of  3  U.S.C  301;  22 
U.S.C.  3811;  EO 1Z21S,  dated  May  27.  igaa  45 
FR  36043) 

2.  The  table  of  contents  for  subpart  E 
of  Part  61  is  revised  to  read  as  follows: 

PART  61— HEALTH,  SANITAHON.  AND 
COMMUNICABLE  DISEASE 
SURVEILLANCE 
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SubpftE    Mwltlnw  CoimnunlMbto 


IMinitkMis  and  G«oeral  Provisioos 


Sec 

61.121 

61.122 

61.123 

61.124 

61.125 


Purpose. 
Definitions. 

Periods  of  isolation  and  surveillance. 
Periods  of  immunity. 
Sanitary  measures  previously 
applied 
61.126    Certificate  of  measures  applied. 

Measures  in  Transit 

61.151  Vessels;  general  provisions. 

61.152  Vessels;  sanitary  inspection  and 
corrective  measures. 

61.153  Vessels:  entries  in  the  official  record. 

61.154  Vessels;  radio  report  of  disease 
aboard. 

61.155  Vessels;  yellow  fever. 

61.156  Vessels;  disinsecting. 

Vesaeb  Subjoct  to  Communicable  Disease 


61.171  General  provisions. 

61.172  Exempt  vessels  subject  to  sanitary 
regulations. 

61.173  Report  of  disease  or  rodent  mortality 
on  vessel  during  stay  in  port 

General  Requirements  Upon  Arrival  at  die 
Panama  f^Ml 

61.191  Applicability. 

61.192  Vessels;  awaiting  inspection. 

61.193  Maritime  communicable  disease 
surveillance  declaration. 

61.194  Persons;  restrictions  on  boarding  and 
leaving  vessels,  or  having  contact  with 
persons  aboard 

61.195  Communicable  disease  surveillance 
inspection  and  controls. 

61.196  Persons;  examinatioa 

61.197  Vessels;  persons  and  things; 
communicable  diseases  other  than 
quarantinable  diseases. 

61.196  Persons;  isolation. 

61.199  Furnishing  of  fiesh  crew. 

61.200  Disinfection  of  cargo. 

61.201  Exemption  for  mails. 

Particular  Requirements  Upon  Arrival  at  the 
Panama  Canal 

61.221 
61.222 
61.223 
61.224 
61.225 
61.226 
61.227 
61.228 
61.229 


Applicability, 
cholera;  vessels;  things. 
Cholera;  vessels:  persons. 
Plague;  vessels. 

Plague:  vessels;  persons;  things. 
Smallpox;  persons,  general. 
Smallpox;  infected  vessels:  persons. 
Yellow  fever,  vessels:  classification. 
Yellow  fever  vessels:  persons. 


Sanitary  Inspectioa:  Rodent  and  Vermin 
Control 

61.241  General  provisions. 

61.242  Disinsecting  and  disinfection; 
vessels,  and  persons. 

61.243  Deratting  Certificates;  Deratting 
Exemption  Certificates. 

61.244  Vessels  in  traffic  between  the  United 
Staets  and  Panama. 

Pratique:  Vesseb 

61.281    General  requirements. 

61.262  Free  pratique. 

61.263  Provisional  pratique. 


61.264    Radio  pratique. 

Importatioa  of  Dogs  and  Cats 

61.281    Quarantine  of  dogs  and  cats. 

Authority:  Issued  under  authority  vested  in 
the  President  by  22  U.S.C.  3811;  EO  12215, 45 
PR  36043. 

3.  Subpart  E  of  Part  61  is  revised  to 
read  as  follows: 


Subpart  E— Maritinw  Coimnunicablc 
ENsesM  Sunf»illanc« 

Definitioiu  and  General  Provisions 

{61.121    PurpoM. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  insure  the  health  and 
safety  of  employees  of  the  Panama 
Canal  Commission,  to  prescribe 
procedures  for  coordination  with  the 
Government  of  Panama  concerning 
communicable  disease  surveillance,  and 
to  comply  with  the  recommendations  of 
the  World  Health  Organization 
concerning  such  surveillance. 

§61.122    Definitions. 

As  used  in  this  subpart: 

"Aedes  aegypti  Index"  means  the 
ratio,  expressed  as  a  percentage, 
between  the  number  of  houses  in  a 
limited  well-deHned  area  on  the 
premises  c^  which  actual  breeding- 
places  of  Aedes  aegypti  are  foimd.  and 
the  total  nimiber  of  houses  examined  in 
that  area. 

"Certificate  of  vaccination"  means  a 
certificate  of  vaccination  or 
revaccination  against  cholera,  smallpox 
or  yellow  fever  conforming  with  the 
rules  and  models  prescribed  by  the 
International  Health  Regulations. 

"Communicable  disease"  means  an 
illness  due  to  an  infectious  agent  or  its 
toxic  products  which  is  transmitted 
directly  or  indirectly  to  a  well  {>er8on 
from  an  affected  person,  animal,  or 
arthropod  (including  insecta  and 
arachnida)  or  through  the  agency  of  an 
intermediate  host,  vector  or  the 
inanimate  environment. 

"Commimicable  disease  surveillance" 
means  the  surveillance  or  quarantine  of 
a  person,  vessel,  or  other  conveyance, 
animal  or  thing,  in  such  place  and  for 
such  period  of  time  as  may  be  specified 
in  the  reg\ilations  in  this  subpart. 

"Contamination"  means  the  presence 
of  undesirable  substance  or  material 
which  may  contain  pathogenic  micro- 
organisms. 

"Day"  means  a  period  of  24  hours. 

"Deratting  certificate"  means  a 
certificate  issued  with  respect  to  a 
vessel  by  the  competent  health  authority 
of  a  port,  in  the  form  prescribed  by  the 
International  Health  Regulations, 


recording  the  inspection  and  deratting  of 
the  vessel. 

"Deratting  exemption  certificate" 
means  a  certificate  issued  with  respect 
to  a  vessel  by  the  competent  health 
authority  of  a  port,  in  tfie  form 
prescribed  by  the  International  Health 
Regulations,  recording  the  inspection 
and  exemption  fit)m  deratting  of  the 
vessel  which  has  a  negligible  number  of 
rodents  on  board. 

"Disinfection"  means  the  act  of 
rendering  anything  free  from  the  causal 
agents  of  disease. 

"Disinfestation"  means  the  act  of 
destroying  the  vectors  of  a 
communicable  disease, 

"Disinsecting"  means  the  act  of 
destroying  insects  or  other  anthropod 
vectors  of  commimicable  disease. 

"Foreign  port"  means  any  seaport 
other  than  a  port  of  the  United  States  or 
of  the  Republic  of  Panama. 

"Fumigation"  means  the  process  by 
which  the  destruction  of  vermin  and 
rodents  is  accomplished  by  the 
employment  of  gaseous  agents. 

"Immunity"  means  the  condition  of 
being  protected  against  a  particular 
disease,  either  as  a  result  of  artificial 
immunization  or  through  a  previous 
attack  of  the  disease  in  question. 

"Incubation  period"  means  the  period 
between  the  implanting  of  disease 
organisms  in  a  susceptible  person  and 
the  appearance  of  clinical 
manifestations  of  the  disease. 

"Infected  area"  means  an  area  (as 
defined  in  the  International  Health 
Regulations):  (1)  Where  there  is  a 
nonimported  case  of  cholera  or 
smallpox:  or  (2)  where  there  is  a 
nonimported  case  of  plague,  or  there  is 
plague  infection  among  rodents;  or  (3) 
where  there  is  a  nonimported  case  of 
yellow  fever,  or  there  is  activity  of 
yellow  fever  virus  in  vertebrates  other 
than  man. 

"Infected  person"  means  any  person 
who  is  suffering  from  a  quarantinable 
disease  or  who  is  considered  by  the 
medical  officer  in  charge  to  be  infected 
with  such  a  disease. 

"Infected  vessel"  means  a  vessel 
determined  to  be  infected  with  an 
internationally  quarantinable  disease, 
as  recognized  by  the  World  Health 
Organization  (VVHO). 

"International  Health  Regtilations" 
means  the  regulations  adopted  by  the 
22nd  World  Health  Assembly  in  1969,  as 
amended  by  subsequent  Assemblies  for 
the  International  Surveillance  of 
Commimicable  Diseases,  (3rd  Edition, 
Annotated,  1963). 

"Isolation"  means  (1)  when  applied  to 
a  person  or  group  of  persons,  the 
separation  of  that  person  or  group  of 
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persons  from  other  persons  in  such  a 
manner  as  to  prevent  the  spread  of 
infection;  and  (2)  when  applied  to 
animals,  the  separation  of  an  animal  or 
group  of  animals  from  other  animals  or 
vestors  of  disease  in  such  a  manner  as 
to  prevent  the  spread  of  infection. 

"Medical  officer"  means  the  officer  or 
other  specially  trained  employee 
assigned  to  communicable  disease 
surveillance  duty  by  authority  of  the 
Chief.  Occupational  Health  Division. 

"Medical  officer  in  charge"  means  the 
officer  of  the  Panama  Canal  Commission 
responsible  for  the  application  of  these 
regulations  at  a  designated  place  or  in  a 
designated  area. 

"Port  of  Panama"  means  any  seaport 
in  the  Republic  of  Panama. 

"Port  of  the  United  States"  means  any 
seaport  in  the  United  States,  in  the 
Commonwealth  of  Puerto  Rico,  and  in 
territories  or  possessions  of  the  United 
States. 

"Pratique"  means  authorization 
granted  by  the  medical  officer  in  chai^ 
in  writii\g  or  via  radio  releasing  or 
provisionally  releasing  a  vessel  from 
quarantine,  without  relieving  the  vessel 
from  completing  the  necessary 
documentation. 

"Quarantinable  disease"  means  a 
specific  communicable  disease  such  as 
cholera,  plaque,  smallpox,  or  yellow 
fever  for  which  WHO  requires  specific 
quarantine  measures. 

"Rodents"  means  gnawing  mammals 
capable  of  transmitting  or  harboring 
quarantinable  diseases. 

"Suspect"  means  a  person  who  is 
considered  by  the  medical  officer  in 
charge  as  having  been  exposed  to 
infection  by  a  quarantinable  or  other 
dangerous  infectious  disease  and  to  be 
capable  of  spreading  that  disease. 

"Suspected  vessel"  means  a  vessel 
that  is  suspected  to  be  infected  with  an 
internationally  quarantinable  disease  as 
recognized  by  WHO.  , 

"Valid"  means  (1)  with  respect  to  a 
Deratting  Certificate  or  Deratting 
Exemption  Certificate  issued  for  a 
vessel,  a  certificate  issued  by  the 
competent  health  authority  for  a  port  not 
more  than  6  months  before  presentation 
of  the  certificate  to  the  medical  officer, 
or  if  the  vessel  is  proceeding  to  a  port 
designated  or  approved  for  the  issuance 
of  such  certificates,  not  more  than  7 
months  before  such  presentation;  and  (2) 
with  respect  to  a  Certificate  of 
Vaccination,  a  certificate  presented 
within  the  applicable  period  of  immunity 
prescribed  in  |  61.124. 

"Vector"  means  an  animal  (including 
insects],  plant,  or  thing  which  conveys 
or  is  capable  of  conveying  pathogenic 
organisms  from  a  person  or  animal  to 
another  person  or  animal. 


"WHO"  means  the  World  Health 
Organization,  an  international 
organization  which  acts  as  the  directing 
and  coordinating  authority  on 
international  health  work  and  is  charged 
with  eradicating  or  controlling  epidemic. 
endemic  and  other  diseases. 

'Tellow  fever  receptive  areas"  means 
an  area  in  which  the  virus  of  yellow 
fever  does  not  exist  but  where  the 
presence  of  Aedes  aegypti  or  any  other 
domiciliary  or  peri-domiciliary  vector  of 
yellow  fever  would  permit  its 
development  if  introduced. 


§  61.123 
surv( 


Partodc  of  IsoMlon  and 


Except  as  otherwise  provided  with 
respect  to  infected  persons,  isolation  or 
surveillance  shall  not  exceed  the 
followring  appropriate  incubation  period 
for  internationally  quarantinable 
diseases: 

(a)  Plague:  6  days. 

(b)  Cholera:  5  days. 

.  (c}  YeUow  fever  6  days, 
(d)  Smallpox:  14  days. 

S  61.124    Periods  Of  Immunity. 

The  following  shall  be  the  recognized 
period  of  immunity  after  successful 
immunization: 

(a)  C3iolera:  6  months,  beginning  6 
days  after  the  first  injection  of  the 
vaccine  or  on  the  date  of  a 
revaccination  during  such  six-month 
period. 

(b)  Smal^ox:  3  years,  beginning  8 
days  after  successful  primary 
vaccination  or  immediately  on 
revaccination. 

(c)  Yellow  fever  10  years  beginning  10 
days  after  date  of  original  vaccination  or 
from  date  of  a  revaccination  within  such 
period  of  10  years. 

9  61.125    Sanitary  maasuree  previously 
applied. 

(a]  Required  sanitary  measures  (other 
than  a  medical  examination)  taken  by  a 
vessel  with  respect  to  a  quarantinable 
disease  need  not  be  repeated  upon  the 
vessel's  airival  in  Panama  Canal  waters, 
unless — 

(1]  After  the  departure  of  a  vessel 
from  the  port  where  the  measures  were 
applied  there  is  or  has  been  on  board  an 
infected  person  or  suspect  or  there  has 
occurred  any  other  incident  of 
epidemiological  significance  either  in 
that  port  or  on  board  the  vessel  which, 
in  the  judgment  of  the  medical  officer  in 
charge,  requires  further  application  of 
any  such  measure;  or 

(2]  The  medical  officer  in  charge  has 
ascertained,  on  the  basis  of  definile 
evidence,  that  the  individual  measure  so 
applied  was  not  substantially  effective. 

(b]  Measures  taken  with  regard  to 
unsanitary  conditions  on  vessels 


entering  a  port  of  Panama  by  means  of 
Panama  Canal  waters  will  be 
coordinated  with  the  Port  Quarantine 
Office  of  the  Government  of  Panama. 

961.126    Cwimcate Of measurs applied. 

TTie  medical  officer  in  charge  shall, 
upon  request,  issue  free  of  charge  to  a 
carrier  a  certificate  specifying  the 
sanitary  measures  applied  to  a  vessel, 
the  parts  thereof  treated,  the  methods 
employed,  and  the  reasons  why  the 
measures  were  applied. 

Measures  in  Transit 

9  61.151    Vessels;  general  provisions. 
The  measures  described  in  |  i  61.152 

through  61.156  must  be  taken  in  transit 
with  respect  to  vessels  destined  to  enter 
'  Panama  Canal  waters. 

961.152    Vessels;  smttary  Inspection  and 


The  master  or  a  designated  officer 
shall  make  a  daily  sanitary  inspection  of 
all  compartments  of  the  vessel  normally 
accessible  to  passengers  or  crew. 
Immediate  corrective  measures  shall  be 
taken  if  evidence  of  vermin,  rodents  or 
unsanitary  omditions  is  foimd. 


961.153 


■  ■■IbI^m  bft  ii«A  II  fill  f  ■! 

enmes  ■•  vwomcMi 


A  reccHd  of  the  conditions  found  a 
sanitary  inspection  imder  {  61.152  and 
the  corrective  measures  taken  shall  be 
entered  in  an  official  record. 

961.154    Vessels;  radio  report  of  disease 
aboard. 

(a)  The  master  of  a  vessel  destined  to 
enter  Panama  Canal  waters  shall  report 
promptly  by  radio  to  the  medical  officer 
of  the  Panama  Canal  Commission  prior 
to  entering  the  Panama  Canal,  and 
wherever  practicable  not  less  than  four 
hours  before  the  expected  arrival  of  the 
ship,  the  occurrence  or  suspected  arrival 
of  the  ship,  the  occurrence  or  suspected 
occurrence  of  any  serious  human  or 
animal  disease  manifested  by  fever, 
diarrhea,  skin  rashes  and  other 
suspicious  symptoms  such  as  may 
indicate  any  of  the  following;  Anthrax, 
chancroid,  cholera,  dengue,  diphtheria. 
encephaUtis,  gonorrhea,  granuloma 
inguinale,  hemolytic  streptococcal 
infections,  infectious  hepatitis,  leprosy. 
lymphogranulomia  venereum,  malaria, 
measles,  meningococcal  meningitis, 
plague,  poliomyelitis,  relapsing  fever, 
shigella  dysentery,  smallpox,  syphilis, 
tuberculosis,  typhoid  fever,  typhus, 
yellow  fever,  or  any  other  disei^ses 
which  may  be  added  to  the  list  of 
internationally  communicable  diseases 
as  recognized  by  WHO  in  its 
International  Health  Regulations.  A 
disease  may  also  be  deleted  from  this 
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list  if  it  has  been  removed  from  the 
WHO  regulations. 

(b)  The  medical  ofHcer  will  notify  the 
Port  Quarantine  Office  of  the 
Government  of  Panama  as  soon  as 
information  is  received  that  one  of  the 
preceding  diseases  is  present  or 
suspected  of  being  present  on  a  ship 
entering  the  Panama  Canal. 

§  61.155    Vessels;  yellow  fsvsr. 

(a)  The  following  vessels  shall  be 
disinsected  prior  to  their  arrival  in 
Panama  Canal  waters,  and  the  master  of 
the  vessel  shall  certify  to  this  effect  on 
the  maritime  quarantine  declaration 
presented  to  the  medical  officer  upon 
arrival: 

(1)  An  infected  or  suspected  vessel  as 
defined  in  S  61,228;  or 

(2)  A  vessel  from  an  infected  area;  or, 

(3)  A  vessel  that  has  within  15  days 
left  a  port  where  the  Adedes  aegypti 
Index  is  reported  as  1.0  or  higher. 

(b)  The  insecticide  used  and  method 
of  disinsecting  shall  be  those  prescribed 
by  the  medical  officer  in  charge. 

(c)  If  the  disinsecting  required  under 
paragraph  (a)  of  this  section  is  not 
carried  out  or  if  the  medical  officer  in 
charge  finds  live  mosquitoes  on  board  or 
otherwise  determines  that  the  vessel's 
own  disinsecting  was  inadequate,  the 
vessel  shall  be  detained  in  quarantine  at 
a  mooring  not  less  than  400  meters  from 
shore  until  disinsected  by  communicable 
disease  surveillance  personnel,  and 
persons  other  than  such  personnel  shall 
not  be  allowed  on  board  until 
disinsecting  is  completed. 

(d)  The  quarantine  officer  of  the 
Government  of  Panama  will  be  informed 
about  every  individual  vessel 
disinsected  prior  to  docking  in  a  port  of 
Panama.  The  Quarantine  Office  will 
also  receive  complete  information  from 
the  ship's  required  entry  documents  on 
all  ships  which  have  either  transited  the 
Panama  Canal  or  docked  at  a  port  of 
Panama. 

S  61.156    Vessels;  disinsecting. 

Vessels  required  to  be  disinsected 
under  §  61.155  shall  be  disinsected  as 
follows: 

(a)  The  insecticide  used  shall  be  an 
aerosol  of  a  type  approved  by  the 
medical  officer  in  charge; 

(b)  The  insecticide  shall  be  dispensed 
in  the  amount  to  be  determined  by  the 
medical  officer  in  charge  and  released 
or  sprayed  throughout  all  accessible 
compartments: 

(c)  The  ventilating  system  shall  be 
stopped  and  all  openings  to  the  exterior 
kept  closed  while  the  insecticide  is 
being  released  or  sprayed  for  a  period  of 
at  least  15  minutes  thereafter. 


Vessels  Subject  to  Communicable 
Disease  Surveillance  Inspection 

S  61.171    General  provisions. 

(a)  A  vessel  arriving  in  Panama  Canal 
waters  shall  undergo  communicable 
disease  surveillance  inspection  prior  to 
entry  unless: 

(1)  In  the  current  voyage  the  vessel 
has  not  touched  at  any  port  other  than  a 
port  determined  by  WHO,  the 
quarantine  officer  of  the  Government  of 
Panama  or  the  Communicable  Disease 
Center  of  the  United  States  Public 
Health  Service  to  be  in  an  area  that  is 
exempt  from  communicable  disease 
surveillance;  or 

(2)  In  the  current  voyage  the  vessel 
has  received  pratique  at  a  port  of 
Panama  or  a  port  of  the  United  States, 
and  since  receiving  such  pratique  has 
met  the  requirements  of  paragraph  (a)(1) 
of  this  section;  or 

(3)  Pratique  has  been  granted  by  a 
medical  officer  prior  to  the  arrival  of  the 
vessel  at  the  Panama  Canal. 

(b)  A  vessel  otherwise  exempt  from 
inspection  under  the  provision  of 
paragraph  (a)  (1),  (2),  or  (3)  of  this 
section  shall  undergo  communicable 
disease  inspection  prior  to  entering  the 
Panama  Canal  if  the  vessel — 

(1)  Has  on  board,  or  during  the  current 
voyage  has  had  on  board,  a  person 
infected  or  suspected  of  being  infected 
with  any  serious  human  or  animal 
disease  manifested  by  fever,  diarrhea, 
skin  rashes  or  other  suspicious 
symptoms; 

(2)  Arrives  directly  from  a  port  where 
at  the  time  of  departure  there  was 
present  or  suspected  of  being  present 
cholera,  plague,  smallpox,  or  yellow 
feven 

(3)  Being  exempt  from  inspection 
under  the  provisions  of  paragraph  (a)(1) 
of  this  section,  or  arrival  at  the  Panama 
Canal  has  on  board  a  person  who  has 
been  in  a  port  or  area  which  is  not 
exempt  from  communicable  disease 
surveillance  within  14  days  prior  to  such 
arrival;  or, 

(4)  Being  exempt  from  inspection 
under  the  provisions  of  paragraph  (a)  (1) 
or  (3)  of  this  section,  on  arrival  at  the 
Panama  Canal  has  on  board  an  animal 
or  article  that  does  not  comply  with  the 
admission  requirements  contained  in 
this  part  or  prescribed  by  the 
Government  of  Panama. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (a)  (2)  and  (3)  of  this  section, 
a  vessel  having  received  pratique  at  a 
port  of  Panama  or  a  port  of  the  United 
States— 

(1)  Shall  comply  with  any  conditions 
and  carry  out  any  additional  measures 
specified  in  the  pratique;  and 


(2)  May  be  required  to  undergo 
communicable  disease  surveillance 
inspection  if  the  medical  officer  in 
charge  has  reason  to  believe  that  the 
entry  or  departure  of  the  vessel  would 
be  likely  to  cause  the  introduction  of 
communicable  disease. 

§  61.172    Exempt  vessels  Subject  to 
sanitary  regulations. 

A  vessel  which  has  been  exempted 
from  communicable  disease  surveillance 
inspection  under  §  61.171  shall 
nevertheless  be  subject  to  the  provisions 
of  S  §  61.241  through  61.244. 

§  61.173    Report  of  disease  or  rodent 
mortality  on  vessel  during  stay  In  port 

The  master  of  a  vessel  which  has 
entered  the  Panama  Canal  to  dock  in  a 
port  of  Panama  shall  promptly  report  to 
the  medical  officer  in  charge  before  re- 
entering the  Panama  Canal  the 
occurrence  of  the  following  on  the 
vessel  diuing  its  stay  in  port: 

(a)  A  known  or  suspected  case  of 
communicable  disease  included  in  the 
list  or  description'in  9  61.154. 

(b)  Unusual  mortalify  or  evidence  of 
disease  among  rodents. 

General  Requirements  Upon  Arrival  at 
the  Panama  Canal 

961.191  Applicability. 

The  measures  prescribed  in  99  61.192 
through  61.201  shall  be  taken  with 
respect  to  vessels  which  are  subject  to 
communicable  disease  surveillance 
inspections  pursuant  to  9  61.171  and 
with  respect  to  persons  and  things 
arriving  on  such  vessels. 

961.192  Vessels;  awaiting  Inspection. 

(a)  A  vessel  which  must  undergo 
communicable  disease  surveillance 
inspection  prior  to  entry  shall  fly  a 
yellow  flag  and.  except  as  provided  in 
paragraph  (b^of  this  section,  shall 
anchor  in  the  prescribed  anchorage  and 
await  inspection. 

(b)  If  the  vessel  is  to  dock  in  a  port  of 
Panama,  the  medical  officer,  after 
reaching  agreement  with  the  port 
quarantine  officer  of  the  Government  of 
Panama,  may  authorize  the  vessel  to 
proceed  to  a  point  within  the  port  to 
await  further  inspection. 

(c)  There  will  be  no  movement  of  any 
person  or  thing  onto  or  from  the  vessel 
without  the  permission  of  the  port 
quarantine  officer  of  the  Government  of 
Panama  pending  communicable  disease 
surveillance  inspection  by  appropriate 
personnel. 

9  61.193    Marltkne  communicable  disease 
survelHance  declaratioa 

(a)  Upon  arrival  of  a  vessel,  her 
master  shall  complete  and  sign  a 
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mtmtime  communicable  disease 
surveillance  declaration  on  the  Panama 
Canal  Commission  Communicable 
Disease  Surveillance  Declaration  form. 
This  form  is  also  referred  to  as  the  Ship 
Information  and  Quarantine  Declaration 
(SIQD).  The  SIQD  shall  also  be  signed 
by  the  ship's  surgeon  if  one  is  carried. 
The  signed  form  shall  be  delivered  to 
the  Commission's  boarding  officer  when 
he  boards  the  vessel.  The  original  shall 
be  retained  in  the  Office  of 
Admeasurement.  Copies  will  be  sent  to 
the  port  quarantine  officer  of  the 
Government  of  Panama  and  the 
Panamanian  Ministry  of  Health.  A  copy 
shall  be  given  to  the  master  of  the  vessel 
as  well. 

(b)  The  master  of  a  vessel  and  the 
ship's  surgeon,  if  one  is  carried,  shall 
furnish  all  information  as  to  health 
conditions  on  board  during  the  voyage 
which  may  be  required  by  the  medical 
officer  or  Chief,  Occupational  Health 
Division,  and  shall  comply  with  the 
regulations  in  this  subpart  and  with  any 
directions  or  requirements  of  the  Chief, 
Occupational  Health  Division,  pursuant 
to  the  regulations  in  this  subpart. 

CroM  Reference 

Ship  Information  and  Quarantine 
Declaration,  §  101.10. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3207-0001) 

S  61.194    Parsons;  restrictions  on  boarding 
and  toavtoig  vssssis,  or  having  contact  \ 


Except  with  the  permission  of  the 
medical  officer  or  the  port  quarantine 
officer,  no  person  other  than  the  pilot 
may  board  a  vessel  subject  to 
communicable  disease  surveillance 
inspection  until  after  it  has  been 
inspected  by  the  medical  officer  or  port 
quarantine  officer  and  granted  pratique. 
A  person  boarding  the  vessel  shall  be 
subject  to  the  same  restrictions  as  those 
imposed  on  the  persons  on  the  vessel.  A 
person  may  not  leave  or  be  permitted  to 
leave  a  vessel  subject  to  communicable 
disease  surveillance  inspection  until 
after  it  has  been  inspected  by  the 
medical  officer  or  port  quarantine  officer 
and  granted  pratique,  except  with  the 
permission  of  the  medical  officer  or  port 
quarantine  officer, 

§  61.19$    Conmiunicabla  disaass 
survelllancs  Inspection  and  controls. 

(a)  Communicable  disease 
surveillance  inspection  of  vessels  may 
include,  but  is  not  limited  to,  the 
following: 

(1)  Inspection  of  the  vessel,  its  cargo, 
manifests,  and  other  papers  to  ascertain 
the  sanitary  history  and  condition  of  the 
vessel;  and 


(2)  Examination  of  the  persons  aboard 
the  vessel,  their  personal  effects  and 
records  to  determine  the  presence,  or 
risk  of  introduction,  of  quarantinable 
and  other  communicable  diseases. 

(b)  The  medical  officer  in  charge  may 
require  a  vessel  to  remain  under 
communicable  disease  surveillance 
controls  until  the  completion  of  the 
measures  authorized  in  thissubpart 
which  in  his  judgment  are  necessary  to 
prevent  the  introduction  or  spread  of  a 
quarantinable  or  other  communicable 
disease. 

S  61.196    Parsons;  sxamination. 
If  a  vessel  that  is  subject  to 
conununicable  disease  surveillance 
inspection  carries  a  ship  surgeon,  the 
examination  of  persons  on  board  may 
be  limited  to  those  designated  by  the 
port  quarantine  officer  of  the 
Government  of  Panama. 

961.197    Vassals;  parsons  and  ttilngs; 
communlcabia  dissasss  othar  than 


(a)  Whenever  the  medical  officer  has 
reason  to  believe  that  an  arriving  vessel 
or  article  or  thing  on  board  is  or  may  be 
infected  or  contaminated  with  any  of  the 
communicable  diseases  listed  in  S  61.154 
of  this  chapter,  he  may  disinsect, 
disinfect,  disinfest,  fumigate  or  take 
such  other  related  measures  respecting 
the  vessel,  or  article  or  thing  aboard,  or 
any  part  thereof,  as  he  considers 
necessary  to  prevent  the  introduction, 
transmission,  or  spread  of  such 
conmiunicable  diseases.  If  the  vessel  is 
going  to  enter  a  port  of  Panama  the 
medical  officer  will  communicate  his 
findings  to  the  Quarantine  Office  of  the 
Government  of  Panama. 

(b)  Whenever  the  medical  officer  has 
reason  to  beUeve  that  an  arriving  person 
is  suffering  or  has  been  exposed  to 
infection  from  any  of  the  communicable 
diseases  listed  in  S  61.154  of  this 
chapter,  he  may  place  the  person  in 
isolation  or  under  surveillance  and  may 
disinfect  or  disinfest  his  person,  clothing 
or  baggage  as  he  considers  necessary  to 
prevent  the  introduction,  transmission  or 
spread  of  such  communicable  diseases. 
If  the  vessel  is  to  enter  a  port  of  Panama 
the  medical  officer  will  coordinate  his 
actions  with  the  Quarantine  Office  of 
the  Government  of  Panama. 

§  61.198    Parsons;  Isolation. 

Persons  held  under  isolation  or 
siu^eilliance  pursuant  to  these 
provisions  shall  not  have  contact  with 
other  persons  except  by  permission  of 
the  medical  officer. 

S  61.199    Furnishing  of  fresh  craw. 

After  a  vessel  has  been  cleared  by  the 
medical  officer,  it  may  be  furnished  with 


a  fresh  crew.  Crew  members  boarding 
the  vessel  must  clear  the  Quarantine, 
Immigration  and  Customs  offices  of  the 
Government  of  Panama. 

161.200    Otshifoction  of  cargo 

When  the  freight  manifest  of  a  vessel 
lists  articles  which  may  require 
disinfection  imder  the  provisions  of  this 
subpart  the  medical  officer  shall: 

(1]  Request  veterinary  assistance  to 
inspect  and  disinfect  them  on  board  if 
the  vessel  is  for  transit  only. 

(2)  Notify  the  port  quarantine  officer 
of  the  Government  of  Panama  if  the 
vessel  will  enter  a  port  of  Panama  so 
that  the  article  can  be  disinfected  or 
kept  separate  from  other  freight  in  the 
port  pending  separate  disposition. 

8  61.201    ExamptkNi  for  mals. 

Except  to  the  extent  that  mail 
contains  any  of  the  foods  or  beverages 
specified  in  S  61.222(d)  which  the 
medical  officer  has  reason  to  believe 
comes  from  a  cholera-infected  area,  or 
any  dog  or  cat  subject  to  communicable 
disease  surveillance  restrictions  under 
fiS  61.281,  this  subpart  shall  not  render 
liable  to  detention,  disinfection  or 
destruction  any  mail  conveyed  under 
the  authority  of  the  postal 
administration  of  the  United  States  or  of 
any  other  Government. 

Particular  Requirements  Upon  Atiival  at 
the  Panama  Canal 

S  61.221    ApplicabiHty. 

In  addition  to  the  requirements  of 
SS  61.192  through  61.201,  the  particidar 
requirements  prescribed  in  S§  61.222 
through  61.229  for  persons,  vessels, 
animals,  and  cargo  shall  be  observed 
with  respect  to  vessels  which  are 
subject  to  communicable  disease 
surveillance  inspection  under  §S  61.171. 
The  particular  requirements  of  {  61.226 
shall  be  observed  irrespective  of 
whether  the  vessels  are  subject  to 
communicable  disease  surveillance 
inspection. 

§61.222   Cholara;  vassals  and  things. 

(a)  For  the  purpose  of  applying 
sanitary  and  quarantine  measures 
against  the  spread  of  cholera: 

(1)  An  infected  vessel  means  a  vessel 
which  has  on  board  on  arrival  a  case  of 
cholera-like  diarrhea  or  on  which  a  case 
of  cholera  has  occurred  within  5  days 
prior  to  arrival. 

(2)  A  suspected  vessel  means  a  vessel 
which  has  had  on  board  during  the 
voyage  a  severe  case  of  cholera-like 
diarrhea  more  than  5  days  prior  to 
arrival. 

(b)  An  infected  or  suspected  vessel 
shall  be  detained  in  quarantine  as  may 
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be  necessary  for  the  effective 
accomplishment  of  the  applicable 
sanitary  measure  preschbied  in  this 
subpart. 

(c)  Personal  efTects  and  baggage  of  an 
infected  person  or  suspect  and  any  part 
of  the  infected  or  suspected  vessel 
considered  to  be  contaminated  shall  be 
disinfected.  Bedding  or  linen,  human 
ejecta.  bilge  water,  waste  matter  or 
water,  and  matter  considered  to  be 
contaminated  may  not  be  unloaded  or 
discharged  until  it  has  been  disinfected 
by  the  quarantine  officer  of  the 
Government  of  Panama. 

(d)  On  arrival  of  an  infected  or 
suspected  vessel,  or  a  vessel  arriving 
from  an  infected  area,  the  medical 
officer  may  prohibit  entrance  into 
Panama  Canal  waters  of  such  vessel 
until  arrangements  have  been  made 
with  the  quarantine  officer  of  the 
Government  of  Panama  at  the  ports  of 
Panama  for  evaluation  of  all  fish, 
shellfish,  fruit  or  vegetables  to  be 
consumed  uncooked  unless  such  food  or 
beverages  are  in  sealed  containers.  The 
quarantine  officer  of  the  port  of  Panama 
will  also  evaluate  any  such  food  or 
beverages  that  form  part  of  the  ship's 
storage. 

(e)  If  the  medical  officer  considers  the 
water  supply  of  a  cholera  infected  or 
suspected  vessel  to  be  contaminated,  he 
shall  require  the  disinfection  and 
removal  of  any  water  carried  on  board 
and  if  necessary  the  disinfection  of  the 
water  system  and  of  the  water 
containers. 

S<1.223    CtMiani;  vMMis;  ptrsora. 

(a)  Persons  ill  from  cholera  shall  be 
isolated  and  immediate  arrangements 
shall  be  made  with  the  Quarantine 
Office  of  the  Government  of  Panama  for 
treatment  of  the  person. 

(b)  On  arrival  of  an  infected  vessel  the 
medical  officer  shall  contact  the  port 
quarantine  officer  of  the  Government  of 
Panama  to  arrange  placement  under 
surveillance  of  any  person  disembarking 
who  produces  a  valid  certificate  of 
vaccination  against  cholera  and 
isolation  of  all  other  inadequately 
vaccinated  persons  disembarking. 

(c)  On  arrival  of  a  suspected  vessel 
the  medical  officer  shall  contact  the  port 
quarantine  officer  of  the  Government  of 
Panama  to  arrange  placement  under 
surveillance  of  any  person 
disembarking. 

(d)  A  person  who,  within  5  days  prior 
to  arrival,  has  departed  bom  a  cholera 
infected  area  or  arrives  on  a  vessel 
which  has  departed  from  such  an  area 
within  that  time  may  be  placed  under 
surveillance  if  he  has  a  valid  certificate 
of  vaccination  against  cholera  or  may  be 
placed  in  isolation  if  he  does  not  have 


such  a  certificate.  The  medical  officer 
shall  contact  the  quarantine  officer  of 
the  Government  of  Panama  if  a  person 
under  isolation  or  surveillance  wishes  to 
disembark  in  a  port  of  Panama.  The 
period  of  isolation  or  surveillance  shall 
be  reckoned  from  the  date  of  departure 
of  the  person,  or  the  vessel,  from  the 
infected  area. 

(e)  A  person  who  has  departed  from 
an  infected  area  within  5  days  prior  to 
arrival  and  who  has  symptoms 
indicative  of  cholera  may  be  required  to 
submit  to  a  stool  examination. 

S  61.224    Plague;  vessel*. 

(a)  For  the  purpose  of  applying 
sanitary  and  quarantine  measures 
against  the  spread  of  plague: 

(1)  An  infected  vessel  means  a  vessel 
which  has  on  board  on  arrival  a  case  of 
human  plague,  or  a  plague  infected 
rodent.  A  vessel  shall  also  be  regarded 
as  infected  if  a  case  of  plague  develops 
on  board  in  a  person  more  than  6  days 
after  his  embarkation. 

(2)  A  suspected  vessel  means  (i]  a 
vessel  which,  not  having  a  case  of 
human  plague  on  board  on  arrival,  has 
had  on  board  such  a  case  developed  by 
the  person  within  6  days  of  his 
embarkation,  or  (ii)  a  vessel  on  which 
there  is  evidence  of  abnormal  mortality 
of  rodents  on  board,  the  cause  of  which 
is  not  known  on  arrival. 

(b)  An  infected  or  suspected  vessel 
shall  be  detained  in  quarantine  as  may 
be  necessary  for  the  effective 
accomplishment  of  the  applicable 
sanitary  measures  prescribed  in  this 
subpart. 

(c)  On  arrival  of  a  vessel  which  has 
rodent  plague  on  board  the  medical 
officer  shall  contact  the  port  quarantine 
officer  of  the  Government  of  Panama  to 
arrange  deratting  of  the  vessel.  A  vessel 
which  has  entered  a  Panamanian  port  In 
or  adjacent  to  Panama  Canal  waters 
will  not  be  allowed  to  re-enter  Panama 
Canal  waters  until  the  following 
provisions  have  been  met  during  such 
deratting: 

(1)  The  deratting  shall  be  carried  out 
as  soon  as  the  holds  have  been  emptied. 

(2)  One  or  more  preliminary  derattings 
of  a  vessel  with  the  cargo  in  situ,  or 
during  its  unloading,  may  be  carried  out 
to  prevent  the  escape  of  infected 
rodents. 

S  61.22S    Plaque;  veeeels;  pereone;  things. 

(a)  Persons  ill  from  plague  shall  be 
isolated  until  arrangements  are  made 
with  the  quarantine  office  of  the 
Government  of  Panama  for  quarantine 
and  treatment  of  the  person. 

(b)  On  arrival  of  an  infected  or 
suspected  vessel  the  medical  officer 
may: 


(1)  Require  any  suspect  on  board  to  be 
disinsected  and  may  place  him  under 
surveillance,  the  period  of  surveillance 
being  reckoned  from  the  date  of  arrival 
of  the  vessel: 

(2)  Require  the  disinsecting  and.  if 
necessary,  disinfection  of  the  baggage  of 
any  infected  person  or  suspect  and  of 
any  other  article  such  as  used  bedding 
or  linen,  and  any  part  of  the  vessel 
which  the  medical  officer  considers  to 
be  contaminated. 

(c)  On  the  arrival  of  a  healthy  vessel 
which  has  come  from  a  plague-infected 
area  the  medical  officer  may — 

(1)  Arrange  placement  under 
surveillance  by  the  quarantine  officer  of 
the  Government  of  Panama  of  any 
suspect  who  disembarks. 

(2)  Reqtiire  the  deratting  of  the  vessel 
at  the  anchorage  in  exceptional 
circumstances.  In  such  case,  the  master 
shall  be  informed  in  writing  of  the 
reasons  for  the  action. 

S  61.226    Smalpox;  pereons,  generaL 

All  persons  arriving  from  an  area 
designed  by  the  World  Health 
Organization  as  a  smallpox-infected 
country  within  14  days  prior  to  arrival 
may  be  required  to  comply  with  the 
following  smallpox  prevention 
measures: 

(a)  If  there  is  not  satisfactory  evidence 
to  the  medical  officer  of  successful 
vaccination  or  of  a  revaccination,  within 
3  years  prior  to  arrival  or  evidence  of  a 
previous  attack  of  smallpox,  the  person 
will  be  required  to  be  vaccinated.  If  he 
refuses  vaccination,  he  shall  be  isolated 
by  the  medical  officer,  if  aboard  a 
transiting  vessel,  or  isolated  by 
arrangement  with  the  quarantine  office 
of  the  Government  of  Panama,  if  aboard 
a  vessel  entering  a  port  of  Panama. 

(b)  The  medical  officer  may  arrange 
for  the  quarantine  officer  of  the 
Government  of  Panama  to  place  under 
surveillance  those  persons  subject  to 
vaccination  requirements. 

i  61.227    Smallpox;  infected  vessels; 
persons. 

(a)  For  the  purpose  of  applying 
sanitary  and  quarantine  measures 
against  the  spread  of  smallpox,  an 
infected  vessel  means  a  vessel  which  on 
arrival  has  a  case  of  smallpox  aboard  or 
has  had  a  case  of  smallpox  on  board 
during  the  voyage. 

(b)  On  arrival  of  an  infected  vessel, 
the  medical  officer  shall  detain  the 
vessel  in  quarantine  as  may  be 
necessary  for  the  effective 
accomplishment  of  the  following 
measures: 

(1)  The  quarantine  office  of  the 
Government  of  Panama  shall  be  notified 
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of  the  arrival  of  an  infected  vessel  so 
that  appropriate  quarantine  surveillance 
and  isolation  procedures  as  listed  under 
subparagraphs  (2)  through  (6)  of  this 
paragraph  may  be  coordinated. 

(2)  The  medigal  officer  may  arrange 
for  the  quarantine  officer  of  Uie 
Government  of  Panama  to  place  under 
surveQlance  any  person  aboard  the 
vessel 

(3)  Vaccination  shall  be  offered  to  any 
person  considered  by  the  medical  officer 
not  to  be  sufficiently  protected  against 
smallpox. 

(4)  The  medical  officer,  taking  into 
consideration  the  danger  of  infection, 
will  arrange  with  the  quarantine  office 
of  the  Government  of  Panama  isolation 
or  surveillance  of  any  person  planning 
to  disembark. 

(5)  The  baggage  of  any  infected 
person  shall  be  disinfected. 

(6)  Any  other  baggage  or  article,  or 
any  part  of  the  ship  which  the  medical 
officer  considers  to  be  contaminated 
shall  be  disinfected. 

9  61.228    Yellow  ftvcr;  vessels; 
classHlcatioa 

For  the  purpose  of  applying  sanitary 
and  quarantine  measures  against  the 
spread  of  yellow  fever 

(a)  An  infected  vessel  means  a  vessel 
which  has  on  board  on  arrival  or  which 
during  its  voyage  had  on  board  a  case  of 
yellow  fever. 

(b)  A  suspected  vessel  means  a  vessel 
which  has  left  a  yellow  fever-infected 
area  within  6  days  prior  to  arrival  or 
which  arriving  within  30  days  after 
leaving  such  area  has  Aedes  aegypti 
mosquitoes  on  board. 

§  61.229  YeHow  fever;  vessels;  persons. 

(a)  On  arrival  of  an  infected  vessel  the 
medical  officer  shall  contact  the 
quarantine  officer  of  the  Government  of 
Panama  to  coordinate  removal  and 
isolation  of  all  persons  ill  with  yellow 
fever  until  they  are  no  longer  infectious. 

(b)  The  medical  officer  will  inform  the 
quarantine  office  of  the  Government  of 
Panama  of  the  arrival  of  any  person 
from  an  infected  area  or  planning  to 
disembark  from  an  infected  or  suspected 
vessel  who  does  not  produce  a  valid 
certificate  of  vaccination  against  yellow 
fever. 

Sanitary  Inspection:  Rodent  and  Vennin 
Control 

9  61.241    General  provisions. 

(a)  Vessels  entering  Panama  Canal 
waters  are  subject  to  sanitary  inspection 
in  accordance  with  9  9  61.241  through 
61.244  to  ascertain  whether  there  exists 
rodent,  vermin,  or  insect  infestation, 
contaminated  food  or  water,  or  other 
unsanitary  conditions  requiring 


measures  for  the  prevention  of  the 
introduction,  transmission,  or  spread  of 
communicable  disease. 

(b)  The  Chief,  Occupational  Health 
Division  of  the  Panama  Canal 
Commission  may  require  such  measures 
with  respect  to  such  vessels  as  are 
deemed  necessary  to: 

(1)  Carry  out  the  Commission's 
responsibilities  as  set  forth  in  the 
Panama  Canal  Treaty  of  1977  in  regards 
to  preserving  the  health  of  the 
employees  of  the  Commission  end  the 
sanitation  of  Panama  Canal  areas  and 
waters; 

(2}  Comply  with  the  recommendations 
of  the  World  Health  Organization: 

(3)  Effect  those  measures  deemed 
necessary  by  the  Government  of 
Panama; 

(4)  Prevent  the  entrance  into  Panama 
or  the  international  spread  of  other 
communicable  diseases  designated  as  a 
serious  threat. 

961.242  Disinssctlng  and  clisinf action; 
vsssals  and  parsons. 

Except  as  otherwise  provided  in  this 
subpart — 

(a)  Vessels  may  be  disinfected  on 
arrival  if  the  medical  officer  considers 
disinfestation  necessary  to  prevent  the 
spread  of  infection  or  for  the  destruction 
of  insects  and  vermin  capable  of 
transmitting  communicable  disease. 

(b)  The  person,  effects  and  baggage  of 
any  vermin-infested  person  arriving 
aboard  a  vessel  shall  be  disinsected 
and,  if  necessary,  in  the  judgment  of  the 
medical  officer,  disinfected. 

961.243  Deratting  cartificatas;  daratUng 
axamption  cartiflcatas. 

(a)  U  a  valid  Deratting  Certificate  or 
Deratting  Exemption  Certificate  is  not 
produced  with  respect  to  any  arriving 
vessel — 

(1)  If  the  vessel  will  only  transit  the 
Panama  Canal  and  the  medical  officer  is 
satisfied  that  the  vessel  is  free  of 
rodents  or  is  kept  in  such  a  condition 
that  the  number  of  rodents  on  board  is 
negligible,  the  medical  officer  may  clear 
if  for  transit.  U  it  is  determined  that  a 
deratting  certificate  shall  not  be  issued 
with  respect  to  the  vessel  the  medical 
officer  shall  notify  the  Commission's 
Marine  Traffic  Control  Center  and  the 
Port  Quarantine  Office  of  the 
Government  of  Panama. 

(2)  If  the  vessel  will  stop  in  the  ports 
of  Balboa  or  Cristobal,  the  medical 
officer  will  report  his  findings  and 
recommendations  to  the  Port  Quarantine 
Office  of  the  Government  of  Panama. 

961.244  Vassals  In  traffic  batwean  United 
States  and  Panama. 

Notwithstanding  any  other  provision 
of  this  subpart  vessels  engaged  in  trade 


between  ports  of  the  United  States  or 
Panama  on  entering  Panama  Canal 
waters  shall  be  subject  to  sanitary 
inspection  and  measures  as  described  in 
S  61.241  through  61.243,  when  arriving 
bom  a  port  infected  or  suspected  of 
being  infected  with  a  quarantinable 
disease  or  when  illness  on  board 
indicates  unsatisfactory  sanitary 
conditions. 

Pratique:  Vessels 

961.261  Qanaral  requlrsfnanta. 

Vessels  subject  to  communicable 
disease  surveillance  inspection  under 
the  provisions  of  99  61.171  may  not 
enter  Panama  Canal  waters  unless  a 
certificate  of  free  pratique  or  provisional 
pratique  has  been  granted  to  the  master. 
When  it  is  not  feasible  to  comply  with 
the  requirements  for  free  or  provisional 
pratique,  the  vessel  is  at  liberty  to  return 
to  sea. 

961.262  Fraapnrtiqua. 

The  granting  of  bee  pratique  signifies 
that  the  vessel  and  its  master  may  enter 
Panama  Canal  waters. 

961.263  Provisional  pratiqua 

(a)  Provisional  pratique  signifies  that 
the  vessel  may  proceed,  but  that 
additional  measures  regarding  the 
sanitary  condition  of  the  vessel  as 
specified,  must  be  taken  in  connection 
with  entering  or  proceeding  through  the 
Canal.  Free  pratique  shall  be  issued 
after  the  additional  measures  have  been 
completed. 

(b]  The  medical  officer  may  notify  the 
next  port  of  such  additional  measures  as 
may  be  indicated  for  a  particular  vessel 
to  proceed  there.  The  medical  officer  in 
charge  may  contact  the  quarantine 
stations  at  the  next  port  of  call  regarding 
additional  measures  indicated. 

961.264  Radio  pratique. 

The  medical  officer  in  charge  may 
grant  pratique  to  a  vessel  upon  the  basis 
of  information  regarding  the  vessel,  its 
cargo  and  persons  aboard,  received 
prior  to  arrival  of  the  vessel  when  in  his 
judgment,  and  in  accordance  with 
general  standards  set  by  the  Chief, 
Occupational  Health  Division  of  the 
Commission  and  the  Ministry  of  Health 
of  the  Government  of  Panama,  the  entry 
of  the  vessel  will  not  result  in  the 
introduction,  transmission  or  spread  of 
conununicable  diseases. 

Importation  of  Dogs  and  Cats 

9  61.281    Quarantina  of  dogs  and  cats. 

The  owner  or  person  in  charge  of  any 
dog  or  cat  entering  the  Panama  Canal 
area  from  outside  the  Republic  of 
Panama  shall  make  arrangements  with 
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the  appropriate  veterinary  authorities 
for  entry  of  the  animal. 

Dated  October  23, 1965.  - 
D.  P.  ^4cAufifre, 

Administrator,  Panama  Canal  Commission. 
|FR  Doc  85-28032  Filed  11-25-85;  8:45  am) 
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ENVIRONMENTAL  PflOTECTKMi 
AGENCY 

40CFRPart52 

[MO  1809;  A-7-FRL-2930-2] 

Approval  and  Promulgation  of 
Missouri  State  Implementation  Plan 
(SIP)  for  Visibliity  New  Source  Review 
and  Monitoring  Strategy 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  Rulemaking  (PRM). 

sumiARV:  In  this  action.  EPA  proposes 
to  approve  the  visibility  new  souroe 
review  and  visibility  monitoring 
portions  of  the  Missouri  SIP.  The  State 
submitted  these  portions  of  their 
visibility  plan  on  May  3. 1985.  Missouri 
needs  a  visibility  SIP  because  there  are 
two  areas  in  Missouri  where  EPA  has 
determined  that  visibility  is  important 
and  should  be  protected. 
DATE  Comments  on  this  proposal  must 
be  received  by  December  26, 1985. 
ADDRESSES:  Written  comments  should 
be  sent  to  DewajTie  E.  Durst  at  EPA 
Region  VII  at  the  address  listed  below. 
Copies  of  the  materials  submitted  by 
Missouri  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  VII.  Air  Branch.  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101 

Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  1101  Rear  Southwest 
Boulevard.  Jefferson  City.  Missouri 
65101. 

Written  comments  should  be  sent  to: 
Dewayne  E.  Durst,  Environmental 
Protection  Agency.  Region  VII.  Air 
Branch.  726  Minnesota  Avenue.  Kansas 
City.  Kansas  66101. 
FOR  FURTHEN  INFORMATION  CONTACT: 
Dewayne  E.  Durst  at  the  above  address 
or  telepone  (913)  236-2893.  FTS  757- 
2893. 

SUPPLEMENTARY  INFORMATION: 

Backgound 

Section  169A  of  the  Clean  Air  Act 
requires  visibility  protection  for 
mandatory  Class  I  Federal  areas  where 
EPA  has  determined  that  visibility  is  an 


important  value.  "Mandatory  Class  1 
Federal  areas"  are  certain  national 

parks,  wilderness  areas,  and 
international  parks.  There  are  two 
wilderness  areas  in  Missouri:  Mingo 
National  Wildlife  Refuge  and  Hercules 
Glades,  for  which  visibility  SIPs  are 
required. 

On  December  2. 1980,  EPA 
promulgated  regulations  to  implement 
Section  16gA  45  FR  80084.  There  were  36 
states  which  contained  areas  where 
visibility  SIPs  were  needed.  Numerous 
parties  sought  judicial  review  of  the 
visibility  regulations  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  The  D.C  Circuit 
stayed  the  litigation  in  March  1981, 
pending  EPA  action  on  administrative 
petitions  for  reconsideration  of  the 
regulations.  Because  of  the  litigation  and 
petitions,  few  states  started  work  on 
visibility  SIPs.  In  1981,  Missouri 
prepared  a  draft  visibility  SIP  for 
Hercules  Glades  and  Mingo,  but 
suspended  work  on  the  draft  because  of 
resource  constraints  and  the  uncertainty 
caused  by  the  litigation  and  petitions. 

In  December  1982.  the  Environmental 
Defense  Fund,  et  al.  (EDF)  filed  a  citizen 
suit  in  the  United  States  District  Court 
for  the  northen  district  of  California, 
alleging  that  EPA  had  failed  to  perform 
a  nondiscretionary  duty  to  promulgate 
visibility  SIPs  for  35  states  which  had 
not  adopted  their  own  by  September  2, 
1981.  The  EPA  and  EDF  negotiated  a 
settlement  agreement  which  contained  a 
schedule  for  promulgating  visibility  SIPs 
for  states  where  none  had  been 
approved.  The  schedule  was  approved 
by  the  Court  on  April  20, 1984. 

The  Court-approved  schedule  requires 
EPA  to  promulgate  visibility  SIPs  in  two 
parts.  In  the  first  part,  EPA  is  to 
promulgate  a  monitoring  strategy 
meeting  the  requirements  of  40  CFR 
51.305  and  visibility  new  source  review 
meeting  the  requirements  of  40  CFR 
51.307.  The  details  and  schedule  for 
promulgating  the  remaining  parts  of  the 
SIPs  are  described  at  49  FR  20647  (May 
16. 1984). 

On  October  23. 1984.  at  49  FR  42670, 
EPA  proposed  to  disapprove  the 
monitoring  and  new  source  review 
portions  of  the  Missouri  visibility  SIP. 
The  State  was  given  an  opportunity  to 
avoid  Federal  promulgation  of  these 
regulations  if  they  submitted  SIP 
revisions  to  EPA  by  May  6. 1985.  that 
satisfy  the  requirements  of  99  51.305  and 
51.307. 

Missouri  VisilriHty  SIP 

Missouri  developed  a  plan  for 
visibility  new  source  review  and 
monitoring  for  the  Class  I  areas  in  their 
State  and  after  proper  notice  and  public 


hearing,  submitted  the  plan  to  EPA  on 
May  3, 1985.  EPA  has  evaluated  these 
portions  of  Missouri's  visibility  SIP  and 
based  on  that  evaluation,  has  concluded 
that  they  meet  the  requirements  of  40 
CFR  51.305  for  visibility  monitoring  and 
40  CFR  51.307  for  visibility  new  source 
review.  This  notice  proposes  to  approve 
these  sections  of  Missouri's  SIP  and 
requests  public  comment  on  the 
proposed  approval. 

To  meet  the  visibility  monitoring 
requirements  of  40  CFR  51.305.  a  state 
must  develop  a  visibility  monitoring 
strategy  that  assesses  visibility  by 
"visual  observation  or  other  appropriate 
techniques".  The  state  must  also 
consider  "advances  in  visibility 
monitoring  technology  and  any  guidance 
provided  by  EPA",  The  SIP  must  provide 
for  consideration  of  available  visibility 
data  when  implementing  all  sections  of 
the  visibility  protection  program. 

The  uses  for  the  visibility  data  include 
determining  the  potential  impact  of  new 
sources,  identifying  sources  which  are 
causing  visibility  impairment, 
developing  strategies  for  correcting  the 
impairment,  and  determining  if  progress 
is  made  toward  meeting  the  national 
visibility  goal.  Visibility  monitoring  to 
meet  the  above  data  needs  may  be 
broken  into  background  data,  which 
represent  a  rather  large  area  over  a  long 
period  of  time,  and  documentation  of 
individual  visibility  impairment  which 
would  be  site  specific  for  short  time 
periods.  The  monitoring  strategy  must 
be  designed  to  support  other  visibility 
plan  requirements  and  thus,  the 
monitoring  strategy  for  a  particular  state 
should  be  tailored  to  the  visibility  areas 
in  that  state  and  actual  impairment  that 
exists  in  those  areas.  In  order  to  provide 
knowledge  of  the  conditions  and 
requirements  concerning  visibility  in  the 
Class  I  areas,  the  state  should 
coordinate  their  activities  closely  with 
the  Federal  Land  Managers  (FLMs). 

The  monitoring  SIP  should  describe 
the  data  collection  methods  or 
monitoring  equipment  to  be  used.  These 
methods  should  be  appropriate  to  meet 
the  objectives  of  the  monitoring  strategy. 
The  states  need  not  include  the  details 
of  the  monitoring  program  in  their  SIP 
because  they  may  wish  to  change  these 
details  as  the  visibility  plan  is 
implemented.  The  details  can  be 
described  in  a  separate  document  or 
appendix  including  the  following:  (a) 
Monitoring  sites,  (b)  equipment  or  data 
collection  techniques,  (c)  quality 
assurance  procedures,  (d)  monitoring 
frequency,  (e)  availabihty  of  data,  and 
(f)  implementation  schedule. 

Missouri  has  worked  closely  with  the 
FLMs  or  their  representatives  in 


Fadmal  Ragiater  /  Vol.  SO.  ^k^.  228  /  Tue^iay.  November  26,  IflBS  /  PrapoMd  Roles  mm 


developing  the  monitadng  prograiOU  for 
Hercules  Glades  and  Mingo  Wildlife 
Areas.  This  included  consultation  with 
the  FLMs  in  1980  during  the  time  that 
Missouri  was  preparing  the  original 
draft  of  their  visibility  plan,  as  well  as 
during  1965  when  the  fbial  version  of 
their  plan  was  developed.  The  FLMs 
have  indicated  in  writing  that  there  is  no 
existing  impairment  at  either  of  the 
Class  1  areas  in  Missouri.  This  reduce* 
the  need  for  monitoring  of  existing 
impairment  and  eliminates  the  need  for 
monitoring  to  develop  strategies  to 
control  impairment  There  is  still  need 
for  a  moderate  monitoring  program  for 
detecting  future  impairment  from 
existing  sources  which  have  not  caused 
a  problem  in  the  past. 

There  are  no  existing  visibility 
monitoring  sites  located  in  the  Missouri 
Class  I  areas.  There  are  no  plans  for 
locating  instrument-equipped  stations  in 
Missouri  in  the  near  future.  The  State 
has  indicated  in  their  visibility  SIP  that 
they  plan  to  make  use  of  applicable 
background  data  collected  by  monitors 
in  the  Federal  Monitoring  Plan.  There  is 
a  National  Park  Service  visibility 
monitoring  site  in  Arkansas  on  the 
Buffalo  River,  about  90  kilometers  (65 
miles)  southeast  of  the  Hercules  Glades 
wilderness  area  in  Missouri. 

Missouri  did  not  include  details  of 
their  monitoring  plan  in  the  SIP  but  have 
committed  to  provide  this  information  as 
it  is  developed.  The  responsible  Federal 
Land  Managers  for  the  Class  I  areas  in 
Missouri  have  agreed  in  writing  to 
participate  in  limited  visibility 
Aionitoring  programs  for  their  respective 
areas.  Initially,  this  will  consist  of  visual 
observations.  Details  of  the  monitoring 
activities  will  be  contained  in  a  written 
agreement  between  the  Land  Managers 
and  the  Department  of  Natural 
Resources.  These  monitoring  programs 
will  be  directed  at  collecting  both 
background  and  visibility  impairment 
data.  Missouri's  new  source  review 
regulations  also  allow  the  State  to 
require  major  source  review  regulations 
also  allow  the  State  to  require  major 
sources  to  monitor  visibility  in  any 
Class  I  area. 

To  meet  the  visibility  new  source 
review  requirements  of  40  CFR  51.307, 
states  must  either  incorporate  certain 
provisions  into  tiieir  existing  approved 
regulations  or  accept  delegation  of 
Federal  regulations.  For  states  with 
approved  Prevention  of  Significant 
Deterioration  (PDS)  regulations,  as  in 
Missouri,  the  state's  PSD  regulations 
must  contain  the  following  provisions 
for  major  statutory  sources: 

1.  The  state  must  notify  the  FLM  in 
writing  within  30  days  of  receiving  a 
permit  application  or  advance 


notification  of  application  ftom  a 
proposed  source  that  may  impact  a 
viaibility  area. 

2.  The  notification  must  take  place  at 
least  60  days  prior  to  the  pubhc  hearing 
on  the  ai^Iication  and  must  contain  an 
analysis  of  the  potential  impact  of  the 
proposed  source  on  visibility. 

3.  The  state  must  consider  the  FLM's 
analysis  concerning  visibility 
impairment  if  it  is  received  witfnn  30 
days  of  the  notificatioa 

4.  If  the  state  does  not  agree  with 
adverse  comments  from  the  FLM,  they 
must  provide  an  explanation  in  the 
notice  of  public  hearing  or  give  notice  of 
where  the  explanation  can  be  obtained. 

5.  The  state  must  have  ability  to 
require  new  sources  to  monitor  for 
visibility  in  or  around  visibility 
protection  areas. 

For  states  with  approved  new  source 
review  rules  pertaining  to 
nonattainment  areas,  the  rules  must 
include  provisions  for  requiring  a 
visibility  impact  analysis  for  any  major 
stationary  source  or  modification 
located  in  the  nonattainment  area  and 
impacting  a  visibility  protection  area. 
Missouri's  SEP  is  jH-esently  approved  for 
new  source  review  in  nonattainment 
areas. 

The  specific  revisions  which  are 
needed  in  that  section  of  their  SIP  are  as 
follows: 

1.  A  visibility  impact  analysis  must  be 
provided  in  order  to  construct  a  major 
source  in  a  nonattainment  area  which 
could  impact  a  visibility  protection  area. 

2.  The  source's  emissions  must  be 
consistent  with  the  national  visibility 
goal. 

3.  All  the  requirements  listed  above 
which  apply  to  sources  in  PSD  or 
attainment  areas  must  also  apply  to 
sources  in  nonattainment  areas. 

Missouri  has  incorporated  all  of  the 
above  requirements  in  their  rules  10  CSR 
10-6.060,  Permite  Required,  and  10  CFR 
10-6.020,  Definitions. 

Action:  EPA  proposes  to  approve 
Missouri's  SIP  as  meeting  the 
requirements  of  40  CFR  51.305  and  40 
CFR  51.307. 

This  State  submission  constitutes  a 
proposed  revision  to  the  SIP.  The 
Administrator's  decision  to  approve  or 
disapprove  this  proposed  revision  will 
be  based  on  the  comments  received  and 
on  a  determination  of  whether  or  not  the 
revision  meets  the  requirements  of 
Section  110  of  the  Clean  Air  Act  and  of 
40  CFR  Part  51,  Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
State  Implementation  Plans. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Tlie  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirenents  of  SectioD  3  of  Executive 
Orderl2291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sotfor 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  InteigoTemraental 
relations,  and  Incorporated  by 
reference. 

Authority:  42  U.S.C  7401—7442. 

Dated  October  «,  1985. 
Morris  Kay. 

Regional  Admmiatrator. 
(FR  Doc.  aS^ZnaO  PUed  11-2S-85:  8:45  aia] 
BHJJNO  CODE  SSSO-SIMI 
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Approval  and  Proimilgatton  of  Stat* 
ImplementatKm  Plans,  Ravisions  to 
Regulation  Na  1  of  ttia  Colorado  Plan 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking. 

SUMMAHV:  This  notice  proposes  to 
approve  revisions  to  the  Colorado  Air 
Qualify  Control  Commission  Regulatitm 
No.  1  (Emission  Control  Regulations  for 
Particulates,  Smokes  and  Sulfur  Oxides) 
of  the  Colorado  SIP  which  were 
submitted  by  the  Governor  on  June  22, 
1982;  on  December  6, 1962;  and  on 
March  23, 1963.  A  supplemental 
submittal  dated  August  5, 1982  withdrew 
certain  portions  of  the  June  22, 1962 
submittal,  as  these  were  not  required  by 
Part  C  or  Part  D  of  die  Clean  Air  Act. 
There  are  also  a  number  of  minor 
revisions,  additions  and  deletions  to 
definitions  in  the  "Common  Provisions" 
for  the  Colorado  Air  Qualify 
Regulations.  The  principal  reason  for 
this  revision  was  to  require  Reasonably 
Available  Control  Technology  (RACT) 
for  casthouse  tqierations  and  quenching 
towers  at  an  existing  iron  and  steel 
plants.  However,  subsequent  to  the 
State's  submittal  of  this  revisio/i,  these 
facilities  were  permanently  closed.  EPA, 
therefore,  omsiders  the  casthouse  and 
quenching  tower  submission  as  surplus 
and  we  are  proposing  to  take  no  action 
on  that  portion  of  the  submittal.  This 
action  also  addresses  changes  in  the 
limitations  for  wigwam  waste-wood 
burners,  which  revision  maintains  the 
opacity  limit  and  improves  the  operation 
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and  maintenance  (O&M)  requirements 
for  these  burners.  Changes  were  also 
made  to  the  fugitive  dust  regulation  to 
conform  it  to  a  State  judicial  decision. 
DATe  Comments  must  be  received  on  or 
before  December  26, 1985. 
AOOMCSSCS:  Comments  may  be  mailed 
to  Robert  R.  DeSpain,  Chief.  Air 
Programs  Branch.  EPA  Region  VIII.  999 
18th  Street.  Denver,  Colorado  80202- 
2413. 

Copies  of  the  documents  relevant  to 
this  proposed  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  ofHce: 
Environmental  Protection  Agency, 
Region  Vm.  Air  Programs  Branch.  999 
18th  Street.  Denver.  Colorado  80202- 
2413. 

FOR  FUflTNER  mFORMATION  COMTACn 

Steve  Frey.  Air  Programs  Branch, 
Environmental  Protection  Agency,  999 
18th  Street  Denver,  Colorado  80202- 
2413,  (303)  293-176a 
suppiaiENTAfiv  information:  The 
principal  issue  relating  to  this  action 
was  the  time  requirement  for 
installation  of  Reasonably  Available 
Control  Technology  (RACT)  on  the  four 
casthouses  located  at  the  CF&I  steel 
plant  in  Pueblo,  Colorado.  At  the  time 
the  SIP  proposal  was  submitted  by  the 
Governor,  the  Pueblo  core  area  was 
designated  as  nonattainment  for  total 
suspended  particulates  (TSP).  TTie 
proposed  schedule  for  implementation 
of  RACT  for  the  casthouses  could  have 
allowed  the  source  to  operate  them 
without  RACT  in  an  area  that  would  not 
have  attained  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  TSP  by 
December  31, 1982. 

Before  EPA  acted  on  this  revision, 
CF4I  announced  the  permanent  closure 
of  a  number  of  facilities  at  the  plant, 
including  the  coke  ovens,  blast-furnaces 
and  associated  casthouses,  and  the 
quenching  towers.  After  the  closure  was 
formalized.  EPA  took  action  on  an 
existing  request  by  the  State  to 
redesignate  the  Pueblo  area  to 
attainment  for  the  primary  TSP 
standard.  This  redesignation  became 
effective  June  15, 1984.  Now  that  the 
facilities  in  question  have  been 
permanently  shutdown,  the  RACT 
requirement  is  no  longer  necessary.  If 
these  facilities  should  return  to 
operation  in  the  future,  they  would  be 
subject  to  new  source  review  and 
permitting.  This  review  would  assure 
that  there  would  be  no  exceedance  of 
the  NAAQS. 

These  actions  also  modify  regulations 
for  wigwam  waste-wood  burners 
(wigwam  burners).  Previously. 
Regulation  No.  4  contained  the  emission 
control  regulations  for  existing  wigwam 


burners.  The  opacity  limitation  in  that 
regulation  was  40%.  Regulation  No.  4 
expired  on  January  1. 197a  This  revision 
proposes  to  reinstate  the  40%  opacity 
limitation  for  these  sources  into 
Regulation  No.  1,  and  adds  operations 
and  maintenance  (O&M)  requirements 
to  promote  improved  operation  of  the 
wigwam  burners.  EPA  believes  that  the 
40%  opacity  limitation  together  with  the 
new  O&M  requirements  will  result  in 
lower  actual  emissions  horn  these 
burners.  This  action,  therefore,  should 
have  no  adverse  impact  on  the 
attainment  status  for  TSP  for  the  areas 
where  existing  wigwam  burners  are 
located. 

The  submittal  dated  June  22, 1982. 
requested  approval  of  requirements  for 
fuel  sampling  or  continuous  emission 
monitoring  (CEM)  of  sulfur  dioxide  on 
any  fossil  fuel  fired  steam  generator 
with  greater  than  250  million  BTU  per 
hour  heat  input,  regardless  of  wheUier 
the  source  had  installed  SO*  removal 
equipment.  The  Colorado  Air  Quality 
Control  Act  provides  that  to  the  extent  a 
state  regulation  is  not  required  by  Part  C 
or  Part  D  of  the  Federal  Clean  Air  Act.  it 
shall  not  be  a  part  of  the  State 
Implementation  Plan  (Section  25-7- 
105(8)  C.R.S.  1973  (1981  Supp.)).  Since 
EPA  required  CEM  on  only  those 
sources  exceeding  250  million  BTU  per 
hour  heat  input  which  had  indeed 
installed  SO»  removal  equipment,  the 
State  modified  its  original  requirement 
via  the  August  5, 1982  submittal  to  be 
consistent  with  EPA  requirements.  For 
boilers  under  250  million  BTU  per  hour 
heat  input,  the  CEM  requirement  does 
not  apply.  EPA  is  proposing  to  approve 
the  Colorado  CEM  requirements  as 
modified  because  they  meet  EPA's 
requirements  as  specified  in  40  CFR 
51.19. 

The  State  has  modified  its  fugitive 
dust  regulation  to  require  sources  of 
fugitive  dust  to  develop  a  plan  ".  .  .to 
minimize  fugitive  dust  into  the 
atmosphere  through  the  use  of  all 
available  practical  methods  which  are 
technologically  feasible  and 
economically  reasonable  and  which 
reduce,  prevent  and  control  emissions 
so  as  to  facilitate  the  maximum  practical 
degree  of  air  purity  in  every  portion  of 
the  State."  The  State's  existing  SIP  limit 
of  20%  opacity  and  no  visible  off 
property  transport  had  been  overturned 
as  being  too  vague  by  the  State  courts. 
In  response  to  tfie  court  decision,  the 
State  developed  this  control  scheme  so 
that  the  limits  for  each  source  could  be 
tailored  to  that  specific  type  of  source 
and  thereby  avoid  the  vagueness 
question.  The  20%  opacity  and  no 
visible  off  property  transport  provisions 
have  been  incorporated  into  the  rules  as 


guidelines  that  would  trigger  the  need 
for  a  better  control  plan  if  they  were 
exceeded. 

Although  the  control  scheme  does  not 
require  all  sources  to  immediately 
submit  a  plan,  the  State  program  does 
provide  ample  opportunity  to  require  a 
plan  from  a  source  that  causes  a 
nuisance  or  is  found  to  exceed  either  the 
20%  opacity  or  the  no  visible  off 
property  transport  guidelines  during 
routine  inspection.  Major  sources  are 
inspected  by  the  State  each  year  and 
minor  sources  are  inspected  every  three 
years.  The  State  also  routinely  responds 
to  all  complaints  by  conducting  an 
inspection. 

EPA  believes  that  this  rule  will 
require  the  application  of  RACT  to 
fugitive  dust  sources  in  both  attainment 
and  nonattainment  areas.  However,  it  is 
possible  that  a  plan  could  be  approved 
by  the  State  which  may  not  meet  the 
requirement  for  application  of  RACT  in 
the  nonattainment  area.  If  such  a  plan 
was  approved  by  the  State,  EPA  would 
not  be  able  to  enforce  a  RACT 
requirement  because  the  source  would 
be  complying  with  the  approved  SIP.  To 
ensure  that  the  State  requires  RACT  for 
fugitive  dust  sources  in  the 
nonattainment  area,  EPA  is  proposing  to 
approve  the  State  submittal  as  a 
fi-amework  requiring  fugitive  dust  RACT 
control.  This  framework  will  require  that 
the  State  submit  each  fugitive  dust 
control  plan  in  nonattainment  areas  for 
approval  as  a  SIP  revision.  In  this  way 
Q'A  can  assure  that  each  plan  requires 
the  application  of  RACT  in  the 
nonattainment  area. 

Under  5  U.S.C.  section  e05(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  they 
meet  the  requirements  of  sections 
110(a)(2)(A)-{K)  and  110(a)(3)  of  the 
Clean  Air  Act,  as  amended.  These 
revisions  are  being  proposed  pursuant  to 
sections  110(a)  and  301(a)  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  7410(a) 
and  7601(a)). 

Authority:  42  U.S.C.  7401-7642. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter,  and  Sulfur  oxides. 
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Dated  September  3a  1985. 
John  G.  Wallas. 
Regional  Administrator. 
(FR  Doc.  85-28161  Filed  11-25-85;  8:45  am] 
Mumo  OOOC  UM-IO-« 


40  CFR  Part  180 

[PP  3E2845/3E2893/3E2930/P3S0;  FRL- 
2931-1] 

Pestlctde  Tolerances  for  Glyphosate 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
tolerances  be  established  for  the 

combined  residues  of  the  herbicide 
glyphosate  and  its  metabotite  in  or  on 
certain  crop  groups.  The  proposed 
regulation  to  establish  maximum 
permissible  levels  for  residues  of 
glyphosate  in  or  on  the  crop  groups  was 
requested  in  petitions  submitted  by  the 
Interregional  Research  Project  No.  4  \JR?- 
4). 

date:  Comments,  identified  by  the 
document  control  number  (PP  3E2845/ 
3E2893/3E2930/P380J.  must  be  received 
on  or  before  December  11, 1985. 

ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  &ivironmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460. 
In  person,  bring  comments  to:  Rm  236, 
CM#2. 1921  lefferson  Davis  Highway, 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBF). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Sectioa  (TS- 


767C),  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St,  SW,  Washington.  DC  20460. 
OfRce  location  and  telephone  number 
Rm.  716B,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-1806). 

8UPPUEHENTARV  0IFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  the  following  pesticide 
petitions  (PP)  to  EPA  on  behalf  of  Dr. 
Robert  H.  Kupelian,  National  Director. 
IR-4  Project  and  the  named  Agricultural 
Experiment  Stations.  The  petitions 
requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Ehug.  and  Cosmetic  Act,  propose 
the  establishment  of  tolerances  for  the 
combined  residues  of  the  herbicide 
glyphosate,  (/V-(phosphonomethyl)- 
glycine),  and  its  metabolite 
aminomethjrlphosphonic  acid  in  or  on 
certain  crop  groups: 

1.  PP3E2845  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Arkansas,  Florida,  Georgia,  Louisiana, 
MiGUgan,  Minnesota,  Missouri,  Puerto 
Rico,  Texas,  and  Vermont,  and  the 
United  States  Department  of  Agriculture 
for  the  crop  group  cucurbit  vegetables  at 
0.5  part  per  million  (ppm). 

2.  PP  3E2S93  on  behalf  of  the 
Agricultiual  Experiment  Stations  of 
Arkansas,  California,  Florida,  Louisiana, 
Maryland,  Michigan,  Tennessee,  New 
Jersey,  New  York,  North  Carolina, 
Oregon,  Puerto  Rico,  South  Carolina. 
Texas,  Kentucky,  Virginia,  and 
Washington,  and  the  U.S.  Department  of 
Agriculture  for  the  crop  group  fruiting 
vegetables  (except  cucurbits)  includijog 
tomatoes,  peppers  and  eggplants  at  Q.5 
ppm.  The  petition  was  later  amended  to 
propose  a  tolerance  for  the  crop  group  at 
0.1  ppm. 

3.  PP  3E2930  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Alaska.  Arkansas,  Connecticut.  Florida. 
Georgia,  Illinois,  Louisiana.  Maine, 
Maryland,  Michigan,  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey, 
North  Carolina.  Ohio,  Oregon,  Virginia, 
and  West  Virginia,  and  the  U.S. 
Department  of  Agriculture  for  the  crop 
group  small  fruits  and  berries  at  0.2  ppm. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought  The  toxicological 
data  considefed  in  sapport  of  the 
proposed  tolerances  inclucfe  a  25-month 
rat  feeding  study  with  a  no-obsoved- 
effect  level  (NOEL)  of  31  miliigraou 
(mg)/kilo»am  (kg)/day  (highest  dose 


tested)  and  no  observed  oncogenic 
effects  under  the  conditions  of  the  study: 
a  3-generation  rat  reproduction  study 
with  a  NOEL  of  10  mg/kg/day;  a  rat 
teratology  study  which  was  negative  for 
teratogenic  effects  at  3,500  mg/kg/day 
and  a  fetotoxic  NOEL  of  1,000  mg/kg/ 
day;  a  rabbit  teratology  study,  negative 
at  350  mg/kg/day  with  a  fetotoxic  NOEL 
of  350  mg/kg/day:  a  rec-assay  [B. 
subtilis)  whidi  was  not  mutagenic  up  to 
2,000  micrograms  of  test  material  per 
disk;  an  Ames  test  with  negative  results 
for  all  four  strains  of  Salmonella  tested; 
a  reverse  mutation  study  which  was 
negative  for  mutagenicity;  and  a  mouse 
dominant  lethal  assay,  negative  at  2,000 
mg/kg. 

A  2-year  dironic  feeding/ oncogenicity 
study  in  CD-I  mice  has  been  completed 
and  reviewed  by  the  Agency.  Feeding 
levels  in  this  study  were  1.00a  5.000  and 
30,000  ppm  (5a  250  and  1.500  mg/kg), 
respectively.  The  NOEL  for  chronic 
effects  has  been  established  at  5,000 
ppm.  The  Agency  is  concerned  with  the 
presence  of  renal  tubule  adenomas  in 
male  mice  in  this  study.  Because  these 
renal  tubule  adenomas  are  small  and 
might  not  be  detected  by  the  usual 
pathological  procedures,  the  Agency  has 
requested  additional  sectioning  of  new 
blocks  of  male  mouse  kidneys  from  die 
study  to  provide  data  for  an  oncogenic 
determination.  When  these  data  are 
available,  the  Agency  %vill  be  able  to 
assess  more  fully  the  oncogenic 
potential  of  glyphosate  in  CD-I  male 
mice. 

In  the  interim,  die  Agency  considers 
the  evidence  for  oncogenicity  to  be 
extremely  limited  and,  based  on 
available  data,  does  not  expect  any 
significant  risk  from  the  dietary  level  of 
glyphosate  to  which  humans  are  likely 
to  be  exposed  &t>m  the  proposed  and 
estabfished  uses  of  glyphosate. 

The  acceptable  daily  intake  (ADI). 
based  i>n  the  rat  reproduction  study 
(NOEL  of  10  mg/kg/day)  and  using  a 
lOO-fold  safety  factor,  is  calculated  to  be 
0.1  mg/kg  of  body  we^t  (bw)/day.  The 
maximum  permitted  intake  [MPi]  for  a 
60-kg  human  is  calculated  to  be  OO  mg/ 
day.  The  theoretical  mHyiimnn  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  1.3686  mg/day;  the 
combined  current  actions  will  increase 
the  TMRC  by  0.01953  mg/day  (1.4 
percent).  Published  tolerances  utilize 
22.81  percent  of  the  ADI;  the  current 
action  will  utilize  an  additional  0.33 
percent.  Tolerances  have  previoosly 
been  established  for  cucurbits  and 
fruiting  vegetables  at  0.1  ppm  resulting 
from  the  ose  of  irrigation  water 
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containing  residues  at  0.5  ppm  following 
applications  on  or  around  aquatic  sites. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography 
using  a  photometric  detector,  is 
available  for  enforcement  purposes.  No 
detectable  residues  of  N- 
nitrosoglyphosate,  a  contaminant  of 
glyphosate,  are  expected  to  be  present 
in  the  raw  agricultural  commodities  for 
which  the  tolerances  are  being 
established.  There  are  presently  no 
actions  pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  data  information 
considered,  and  the  fact  that  currently 
established  tolerances  for  meat  and  milk 
are  adequate  to  cover  any  residues 
resulting  from  use  as  animal  feed,  the 
Agency  concludes  that  the  tolerances 
proposed  would  protect  the  pubUc 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  af>plication  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  an  Rodenticide 
Act  (FBFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  15  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
As  provided  for  in  the  Administrative 
Procedures  Act  [5  U.S.C.  553(d)(3)].  the 
comment  period  time  is  shortened  to 
less  than  30  days  because  of  the 
necessity  to  expeditiously  provide  a 
means  for  control  of  emerged  annual 
and  perennial  weeds  now  prevalent  in 
the  listed  crops. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  3E2845/3E2893/ 
3E2930/P3801.  All  written  comments- 
filed  in  the  response  to  this  petition  will 
be  avaUable  in  the  Information  Services 
Section,  at  the  address  given  above  from 
8  a.m.  to  4  p.m-.  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  subtantial  number 


of  small  entities.  A  certification 
statement  to  this  e^ect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  November  20. 1985. 
Douglas  O.  Campt. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Autiiority:  21  U.SjC  346a. 

2.  Section  180.364  is  amended  by 
adding,  and  alphabetically  inserting,  the 
following  crop  groups  to  paragraph  (a) 
to  read  as  follows: 

S  180.364    Glyphosate:  tolerances  for 


(a) 


nMton 


Fruils,  sniiA,  vid  bflntei  Qroup.. 


VagelaUat,  cucurtM  gnM>i. 


VagMititn.  feuMkig  {memft  cuouANs)  group- 


0^ 


OS 


[FR  Doc.  85-28317  Filed  11-25-85;  a-45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Admintotration 
46  CFR  Part  281 
IDocket  Na  R-100] 

e 

Extension  ofDeadtine  for  Commenta 

agency:  Maritime  Administration.  DOT. 
action:  Proposed  nde;  extension  of 
comment  peirod. 

summary:  On  October  7, 1985,  a  Notice 
of  proposed  rulemaking  to  eliminate 
restrictions  on  non-subsidized  voyages 
by  subsidized  liner  operators  by 
amending  46  CFR  Part  281  to  revoke 
§§  281.11  through  281.17  was  published 
in  the  Federal  Register  (50  FR  40876). 
Comments  on  the  proposed  rulemaking 
were  due  by  November  21, 1985. 

Sea-Land  Service,  Inc.  has  requested 
additional  time  to  file  comments,  so  that 
it  may  have  an  adequate  opportimity  to 
review  documents  in  has  requested  from 
MARAD.  Further,  other  commenters 


have  requested  additional  time  to  file 
comments.  We  will  grant  their  requests. 
dates:  The  deadline  for  submitting 
comments  concerning  this  proposal  is 
extended  to  5:00  p.m.  on  December  5, 
1985. 

ADDRESS:  Send  original  and  two  copies 
of  comments  to  the  Secretary.  Maritime 
Administration,  Room  7300.  Department 
of  Transportation.  400  Seventh  Street. 
SW..  Washington.  D.C.  20590.  To 
expedite  review  of  the  comments,  the 
agency  requests,  but  does  not  require, 
submission  of  an  additional  ten  (10) 
copies  of  the  comments.  All  comments 
will  be  made  available  for  inspection 
during  normal  business  hours  at  this 
address.  Commenters  wishing  MARAD 
to  acknowledge  receipt  should  enclose  a 
self-addressed  and  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edmond  J.  Fitzgeral,  Director,  Office 
of  Trade  Studies  and  Subsidy  Contracts. 
Maritime  Administration.  Department  of 
Transportation.  Washington,  D.C.  20590. 

Telephone:  (202)  382-0374. 

* 

(Catalog  of  Federal  Domestic  Assistance 
program  No.  20.804  Operating-Differential 
Subsidies). 

By  order  of  the  Maritime  Administrator. 

Date:  November  21, 1985. 
Georgia  P.  Stamas, 
Secretary.  Maritime  Administration. 
[FR  Doc.  85-28102  FQed  11-21-85;  1:22  pm] 

BtLUNQ  COOE  MIO-tl-H 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  Reopening  of  Comment 
Period  on  Proposed  Endangered 
Status  for  Cuprsssus  aiNvmsiana 
(Santa  Cruz  cypress) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule;  notice  of 
reopening  the  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  the  comment 
period  will  be  reopened  on  the  proposed 
determination  of  endangered  status  for 
Cupressus  abramsiana  (Santa  Cruz 
cypress).  The  Act  requires  that  this 
proposal  be  advertised  in  a  paper  of 
general  circulation.  In  order  to 
accommodate  this  provision,  the 
comment  period  is  reopened.  The 
reopening  of  the  comment  period  will 
allow  comments  on  this  proposal  to  be 
submitted  from  all  interested  parties. 
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OATESt  The  comment  period  on  the 
proposal  is  reopened  November  26, 1985. 
Comments  from  all  interested  parties 
must  be  received  by  January  27, 1986. 
Public  hearing  requests  must  be 
received  by  January  10, 1986. 
ADORCSSES:  Written  comments  and 
materials  should  be  sent  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service. 
Lloyd  500  Building,  500  NE.  Multnomah 
St.,  Suite  1692,  Portland,  Oregon  97232. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Regional  Endangered  Species 
Division  at  the  above  Region^  Office 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Wayne  S.  White.  Chief.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service,  500  NE  Multnomah  St.. 
Suite  1692,  PorUand,  Oregon  97232  (503/ 
231-6131  or  FTS  42&-6131). 

SUPPLEMENTARY  INFORMATION: 
Background 

Cupressus  abramsiana  (Santa  Cruz 
cypress)  occurs  in  groves  on  private  and 
county  land  in  the  Santa  Cruz 
Mountains,  Santa  Cruz  and  San  Mateo 
Counties.  California.  Portions  of  each 
have  been  destroyed  or  are  threatened 
by  residential  development,  agricultural 
conversion,  logging,  and/or  alteration  of 
thft  natural  frequency  of  fires  that 
maintains  the  cypress  groves.  One 
population  also  faces  a  potential  threat 
from  oil  and  gas  drilling. 

The  Act  requires  that  this  proposal  be 
advertised  in  a  paper  of  general 
circulation.  In  order  to  accommodate 
this  provision,  the  comment  period  is 
reopened.  The  comment  period  on  the 
proposal  originally  closed  on  November 

12. 1985.  Written  comments  may  now  be 
submitted  on  this  proposal  until  January 

27. 1986.  to  the  Service  office  in  the 
Addresses  section.  Public  hearing 
requests  must  be  received  by  January  10. 
1986. 

Author 

The  primary  author  of  this  notice  is 
Ms.  Carolyn  Bohan,  U.S.  Fish  and 
Wildlife  Service,  500  NE.  Multnomah  St., 
Suite  1892,  Portland,  Oregon  97232  (503/ 
231-6131  or  FTS  429-6131). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  etaeq.;  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L  94-359. 90  Stat.  911;  Pub.  L  95-632.  92  Stat. 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L.  97- 
304.  96  Stat.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 


Dated:  November  IB,  1985. 
Jetry  R.  Van  Matar, 
Acting  Regional  Director. 
[PR  Doc  85-28120  Filed  11-25-65: 8:45  am) 
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S0CFRPart17 

Endanoared  and  ThrMtened  Wildlife 
and  Plants;  Raopaning  of  Commant 
Parlod  on  Propoaad  Endangarad 
Statue  for  Eriogonum  Ovaifolum  var. 
WMamalaa  (Staamlwat  Buckwttaat) 


;  nsh  and  Wildlife  Service. 
Interior. 

ACTMM:  Proposed  rule:  notice  of 
reopening  the  comment  period. 


:  The  U.S.  Hsh  and  WUdlife 
Service  gives  notice  that  the  comment 
period  will  be  reopened  on  the  proposed 
determination  of  endangered  status  for 
Eriogonum  Ovalifolium  var. 
Williamaiae  (Steamboat  buckwheat). 
The  Act  requires  that  this  proposal  be 
advertised  in  a  paper  of  general 
circulation.  In  order  to  accommodate 
this  provision,  the  comment  period  is 
reopened.  The  reopening  of  Uie  comment 
period  will  allow  comments  on  this 
proposal  to  be  submitted  from  all 
interested  parties. 
DATES:  The  comment  period  on  the 
proposal  is  reopend  November  26, 1985. 
Comments  from  all  interested  parties 
must  be  received  January  27, 1986. 
Public  hearing  requests  must  be 
received  by  January  10, 1986. 
ADDRESSES:  Written  conunents  and 
materials  should  be  sent  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
Lloyd  500  Building,  500  NE.  Multnomah 
St..  Suite  1692,  Portland,  Oregon  97232. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Regional  Endangered  Species 
Division  at  the  above  Regional  Office 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  S.  White,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  500  NE.  Multnomah  St., 
Suite  1692,  Portland,  Oregon  97232  (503/ 
231-6131  or  FTS  429-6131). 
SUPPI^MENTARY  INFORMATION: 

Background 

Eriogonum  ovalifolium  var. 
Williamsiae  (Steamboat  buckwheat)  is 
known  from  one  site  at  Steamboat  Hot 
Springs,  Washoe  County,  Nevada, 
where  it  grows  in  several  colonies 
scattered  over  approximately  100  acres. 
This  species  is  vulnerable  to  habitat 
alteration  that  may  be  caused  by  the 


potential  threats  of  drilling  for 
geothermal  development,  recreational 
and  commercial  development  and 
mining  activities  near  where  it  occurs.  It 
is  presentiy  detrimentally  affected  by 
offioad  vehicle  use.  dumping  of  refuse, 
and  alterations  to  moisture  patterns. 

The  Act  requires  that  this  proposal  be 
advertised  in  a  paper  of  general 
circulation.  In  order  to  accommodate 
this  provision  the  comment  period  is 
reopened.  The  comment  period  on  the 
proposal  originally  closed  on  November 
12. 1965.  Written  conunents  may  now  be 
submitted  on  this  proposal  until  January 
27. 1986,  to  the  Service  office  in  the 
Addresses  section.  Public  hearing 
requests  must  be  received  by  January  10, 
1986. 

Audiar 

The  primary  author  of  this  notice  is 
Ms.  Carolyn  Bohan.  U.S.  Fish  and 
Wildlife  Service,  500  NE.  Multiiomah  SL, 
Suite  1682,  Portiand.  Oregon  97232  (503/ 
231-6131  or  FTS  429-6131). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  et  seg.;  Pub.  L  93-205.  87  Stat.  864;  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-632, 92  Stat 
3751;  Pub.  L  96-159,  93  Stat.  1225;  Pub.  L  97- 
304.  96  Stat.  1411). 

list  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish.  Marine  manunals,  Hants 
(agriculture). 

Dated:  November  18. 1985. 
Jeiry  R.  Van  Metar, 
Acting  Regional  Director. 
[FR  Doc.  85-28121  Filed  11-25-85;  &4S  amj 
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50  CFR  Part  17 

Endangered  and  Thraatanad  Wikflifa 
and  Plants;  Public  Hearing  and 
Raopaning  of  Commant  Partod  on 
Propoaad  Endangered  Status  for  ttta 
Giant  Kangaroo  Rat 

AOENCV:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  a  public 
hearing  will  be  held  on  the  proposed 
determination  of  endangered  status  for 
the  giant  kangaroo  rat  and  that  the 
comment  period  on  this  proposal  is 
reopened.  The  giant  kangaroo  rat  is 
found  only  in  south-central  California. 
Mainly  because  of  habitat  loss,  this 
species  now  occupies  only  about  6 
percent  of  its  original  range.  It  is 
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jeopardized  by  the  usurpation  of  native 
grasslands  for  agricultural  and  other 
purposes,  and  by  the  use  of 
rodenticides.  The  hearing  and  the 
reopening  of  the  comment  period  will 
allow  comments  on  this  proposal  to  be 
submitted  from  all  interested  parties. 
DATES:  The  comment  period  on  the 
proposal  is  reopened  November  28, 1985. 
The  public  hearing  will  be  held  from  7:00 
to  9K)0  p.m.,  on  Monday,  December  18, 
1985,  in  Bakersfield,  California.  The 
comment  period,  which  originally  dosed 
on  October  15, 1985,  now  closes 
December  31, 1985. 

AOOftESSES:  The  public  hearing  will  be 
held  in  the  Sycamore  Room  of  the  Hilton 
Inn,  3535  Rosedale  Highway, 
Bakersfield,  California.  Written 
comments  and  materials  should  be  sent 
to  the  Regional  Director,  US.  Fish  and 
Wildlife  Service,  Lloyd  500  Building,  500 
N.E.  Multnomah  St.  Stuite  1602. 
Portland.  Oregon  97232.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
Regional  Endangered  Species  Division 
at  die  above  Regional  Office  address. 

RM  HJRTNBI INFOHMATION  CONTACT: 
Mr.  Wayne  S.  White,  Chief.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service,  500  N.E.  Multnomah 
Street.  Suite  1692,  Portland.  Oregon 
97232  (503/231-6131  or  FTS  429-6131), 


SUPPUEMEMTARV  INFORMATION: 
Background 

Kangaroo  rats  are  mammals 
specialized  for  rapid  travel  by  hopping 
on  their  elongated  hind  legs,  and  for 
transportation  of  food  in  their  external 
cheek  pouches.  They  are  found  mainly 
in  fairly  dry,  open  country  of  western 
North  America,  where  they  construct 
burrows  for  shelter  and  often  for  storage 
of  food.  The  giant  kangaroo  rat,  found 
only  in  south-central  California,  was 
described  by  Merriam  (1904)  from 
specimens  collected  southeast  of 
Simmler,  San  Luis  Obispo  County. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973,  as  amended, 
requires  that  a  public  hearing  be  held,  if 
requested  within  45  days  of  tiie 
publication  of  a  proposed  rule.  On 
September  27, 1985,  a  request  for  a 
public  hearing  was  received  from  the 
Department  of  Food  and  Agriculture. 
The  Service  has  scheduled  this  hearing 
for  December  18. 1985  from  7iO0  to  9:00 
p.m.  in  the  Sycamore  Room  of  the  Ffilton 
Inn.  3535  Rosedale  Highway, 
Bakersfield.  California.  Those  parties 
wishing  to  make  statements  for  the 
record  should  have  available  a  copy  of 
their  statements  to  be  presented  to  the 
Service  at  the  start  of  tfie  hearing.  Oral 
statements  may  be  limited  to  5  or  10 
minutes,  if  the  number  of  parties  present 


that  evening  necessitates  some 
limitation.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
this  hearing  or  mailed  to  the  Service. 

The  comment  period  on  the  proposal 
originally  closed  on  October  15, 1985.  In 
order  to  accommodate  the  hearing,  the 
Service  also  reopens  the  public 
comment  period.  Written  comments  may 
now  be  submitted  for  this  proposal  until 
December  31. 1985,  to  the  Service  office 
in  the  Addresses  section. 

Author 

The  primary  author  of  this  notice  is 
Ms.  Carolyn  Bohan,  U.S.  Fish  and 
Wildlife  Service,  500  N.E.  Multnomah 
St.,  Suite  1692.  Portland,  Oregon  97232 
(503/231-6131  or  FTS  429-6131). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  et  sag.;  Pub.  L  93-205.  87  Stat.  884:  Pub. 
L.  94-359.  90  Stat  911;  Pub.  L.  95-632,  92  StaL 
3751;  Pub.  L  96-158, 93  SUt  1225;  Pub.  L  97- 
304.  96  Stat.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated;  November  21, 198S. 
Rkfawd ).  MyslMk. 
Regional  Director. 
[FR  Doc  8S-WX2  Filed  ll-SS-85;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  docun>ents  other  than  rules  or 
proposed  mles  that  are  appiicabie  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
autfKKity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  insurance  Corporation 

[Docket  No.  2777S] 

Crop  Insurance  Programs;  Allowable 
Unit  Determination 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTKWC  Notice  and  request  for 
comments. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  that  it  is  soliciting  comments  from 
all  interested  parties  relative  to  the  unit 
determination  for  insurance  purposes. 

At  a  meeting  held  on  April  11. 1985.  a 
resolution  was  approved  by  the  Board  of 
Directors  of  FCIC  that  the  insurance  unit 
determination  allowable  for  the 
principal  annual  spring  crop  insurance 
programs  (excluding  small  grains 
(wheat,  barley,  oats,  and  rye))  in  crop 
year  1966  be  modified  by  deleting  the 
applicable  imit  division  guidelines  on 
file  at  the  county  service  office. 

This  would  have  the  effect  of  limiting 
the  unit,  for  insurance  purposes,  to  all 
the  insurable  crop  in  which  the  producer 
has  a  100%  interest  grown  within  a 
county,  with  no  provision  for  further 
division. 

On  September  4-5, 1985,  the  Board  of 
Directors  held  a  meeting  open  to  all 
interested  parties.  That  meeting  was 
attended  by  representatives  of  the 
private  insurance  sector  and  other 
agricultural  interest  groups.  One  of  the 
purposes  of  the  meeting  was  to  elicit 
comments  on  the  unit  determination 
issue  outlined  above. 

Also  on  September  16, 1985,  the  Board 
of  Directors  determined  to  delay  action 
on  the  unit  division  guidelines  until  the 
first  meeting  of  the  Board  after  February 
1, 1986.  This  resolution  provides  for  a 
delay  of  approximately  6  months  before 
any  further  consideration  of  a  change  in 
th^  insurance  unit  definition. 


The  Board  directed  that  actuarial 
studies  and  field  hearings  be  conducted 
to  determine  the  impact  upon  the 
actuarial  soundness  of  FCIC  and  to 
determine  the  interests  of  producers  in 
the  proposed^ange  in  the  insurance 
unit  definition  which  would  reduce  the 
capability  of  producers  to  further  divide 
units  beyond  that  allowed  by  policy 
definition.  Any  determination  made  |s  a 
result  of  this  directive  by  the  Board  will 
be  made  at  a  meeting  of  the  Board  after 
February  1, 1986. 

Several  crop  insurance  policies  will 
not  be  affected  by  the  decision  to  delay 
changes  in  the  unit  division  guidelines 
issue,  as  follows: 

Foreage  Production:  The  tmit  division 
guidelines  had  been  removed  from  the 
Final  Rule  published  on  Wednesday, 
June  26, 1985,  at  50  FR  28340.  These 
regulations  will  be  reviewed  following 
the  February,  1986,  meeting. 

Raisins:  These  regulations  were 
published  on  July  12, 1985,  at  50  FR 
28367  with  the  unit  division  guidelines 
removed.  The  unit  division  guidelines 
will  not  be  inserted  in  the  ^al  adopting 
rule.  These  regulations  will  also  be 
reviewed  following  the  February,  1986, 
meeting. 

Cotton,  Rice,  Tobacco  and  Peanuts: 
These  regulations,  converted  to  an 
Actual  Production  History  (APH) 
program,  have  production  information 
required  for  yield  determinations 
currently  maintained  by  ASCS  on  a 
Farm  Serial  Number  (FSN)  basis.  By 
tying  the  unit  structure  to  the  ASCS- 
FSN,  dupUcation  of  effect  in  maintaining 
production  records  on  a  different  basis 
is  eliminated.  Because  of  this,  Cotton. 
Rice,  Tobacco,  and  Peanut  regulations 
are  exempt  from  the  April  11, 1985, 
decision  by  the  Board. 

The  unit  division  guidelines  are  of 
primary  concern  to  FCIC.  The  purpose  of 
this  notice  therefore  is  to  solicit 
comments  from  all  interested  parties  on 
this  issue.  Comments  will  be  accepted 
by  FCIC  until  January  1, 1986.  Written 
comments  may  be  sent  to  the  Office  of 
the  Manager,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

All  comments  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
the  Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 


during  regular  business  hours.  Monday 
through  Friday. 

TOR  nmrNai  iNPomiATiON  contact: 

Peter  F.  Cole,  Secretary  to  the  Boaid  of 
Directors,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington.  D.C  20250, 
telephone  (202)  447-3325. 

Done  in  Washington,  D.C.  on  October  23. 
1985. 

Edward  Hewrs, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc  85-28119  Filed  11-25-85: 8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

AOCNCV:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

action:  Notice  of  meeting  of  National 
Transportation  Facilitation  Committee 
(NTFC),  subgroup  on  Air  Travel 

Accessibility. 

summary:  The  Architectural  and 
Transportation  Barriers  CompUance 
Board  (ATBCB]  has  scheduled  a  meeting 
of  the  NTFC  subgroup  on  Air  Travel 
Accessibility  to  be  held  from  1:00  to  4K)0 
pm,  December  6. 1985,  to  take  place  at 
the  Department  of  Transportation. 

The  meeting,  to  be  jointly  chaired 
with  the  Department  of  Transportation, 
is  being  called  to  discuss  a  draft 
advisory  standard  on  aircraft  t>oarding 
chairs  prepared  for  the  ATBCB  by  its 
contractor. 

date:  Friday,  December  6, 1985—1:00  to 
4:00  pm. 

ADDRESS:  Department  of  Transportation, 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT 

For  the  meeting  room  and  clearance  to 
enter  the  DOT  building,  contact  Dennis 
Cannon,  Office  of  Technical  Services, 
(202)  472-2700,  on  or  before  December  3, 
1985. 

Merrily  Raffa, 

Acting  Executive  Director. 

[FR  Doc  85-28118  Filed  11-25-85: 8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Ariiona  Advisory  Committee;  Agenda 
and  Notice  of  PutiUc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Arizona  Advisory 
Conunittee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  5:00 
p.m..  on  December  9, 1965,  at  the 
Ramada  Inn.  3801  East  Van  Buren. 
Navajo  Room,  Phoenix,  Arizona.  The 
purpose  of  the  meeting  is  to  discuss  civi] 
rights  issues  related  to  the  Yuma  School 
District  and  the  Arizona  National 
Guard. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  John  P.  White, 
or  Philip  Montez,  Director  of  the 
Western  Regional  Office  at  (213)  688- 
3437.  (TDD  213/894-0506).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  November  2a 
1985. 

Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  SS-ZSIM  Filed  ll-25-a5;  8:45  am) 
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IMnois  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Illinois  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
3.-00  p.m.,  on  December  13, 1985,  at  the 
VS.  Commission  on  Civil  Rights.  230 
South  Dearborn,  Room  3280,  Chicago. 
Illinois.  The  purpose  of  the  meeting  is  to 
discuss  the  status  of  civil  rights  in 
UUnois  and  to  plan  committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Hugh 
SchwartzbuTg.  or  Ciark  Roberts, 
Director  of  the  Ntidwestem  Regional 
Office  at  (312)  353-7371  (TDD  312/886- 
2188).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 


services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoa  DC  November  za 
1985. 

Bert  SUvv. 

Assistant  Staff  Director  for  Regional 
Prvffvms. 

[FR  Doc  85-28105  Filed  11-25-85:  8:45  am] 
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Administration,  Import  Administration 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Administrative  Review  and  Revocation 
of  Antidumping  Finding. 


Wisconsin  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  an  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commission 
will  convene  at  7:00  p.m.  and  adjourn  at 
9:00  p.m.,  on  December  10. 1985,  at  the 
Madison  Metropolitan  School  District. 
545  W.  Dayton  Street  Room  103, 
Madison.  Wisconsin.  The  purpose  of  the 
meeting  is  to  discuss  possible  followup 
to  the  Committee's  monitoring  of  Indian 
civil  rights  issues  and  to  plan  future 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conunittee,  should  contact 
Committee  Chairperson,  Kwame  Salter 
or  Qark  Roberts.  Director  of  the 
Midwestern  Regional  Office  at  (312) 
353-7371.  (TDD  312/886-2188).  Hearing 
impaired  persons  wlio  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  sdieduled  date 
of  the  meet^ig. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoa  DC.  November  20, 
1986. 

BortSilvar. 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc  85-28108  Filed  11-2S-8S;  8:45  am) 
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DEPAfrrMEirr  OF  COMMERCC 
Inlametlonal  Trade  AdmMstrallon 

IA-381-043] 

Printed  Vinyl  F«m  From  Bram;  Final 
nvauns  or  Auiiaiaiiranve  rwview  ana 
Revocation  of  Antidumping  Flndbig 

agency:  International  Trade 


r:  On  March  5. 1986.  the 
Department  of  Commerce  pablished  the 
preliminary  results  of  its  administrative 
review  and  tentative  determination  to 
revoke  the  antidumping  finding  on 
printed  vinyl  film  from  Brazil.  The 
review  covered  the  one  known 
manufacturer  and/or  exporter  of  this 
merchandise  to  the  United  States 
currently  covered  by  the  fmding,  Vulcan 
Material  Plastico,  S.A..  and  the  period 
August  1, 1963,  through  July  31, 1984. 
There  were  no  known  shipments  of  this 
max^andise  to  the  United  States  during 
the  period  and  there  were  no  known 
unliquidated  entries. 

We  gave  interested  parties  an 
opportunity  to  submit  oral  or  written 
comments  on  the  preliminary  results 
and  tentative  determination  to  revoke. 
We  received  no  comments.  We  also 
determined  that  there  were  no 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  August 
1, 1964,  through  the  date  of  the  tentative 
determination  to  revoke.  We  advised 
interested  parties  that  there  were  no 
shipments  and  we  provided  an 
additional  opportunity  to  comment. 
Again,  we  received  no  comments.  Based 
on  our  analysis,  these  final  results  cover 
up  to  the  date  of  our  tentative 
determination  to  revoke  and  we  revoke 
the  antidumping  finding  on  printed  vinly 
film  from  Brazil. 

EFFCCnvc  DATE  November  26, 1985. 
KM  RiMTNCn  MFOmSATION  CONTACT 

Arthur  N.  DuBois  or  Robert  J.  Marenick. 
Office  of  Compiiance,  International 
Trade  Administration.  U.S  Department 
of  Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-2209/5255. 

SUrKUMNTAIIY  INFORMATION: 

Background 

On  March  5. 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
8754)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  the 
antidumping  finding  on  printed  vinyl 
film  from  Bnii\  (38  FR  22794.  August  24, 
1973).  The  Department  has  now 
completed  that  administrative  review. 

Scope  of  the  review 

Imports  covered  by  the  review  are 
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shipments  of  printed  vinyl  film,  also 
known  as  printed  polyvinyl  chlofide 
sheeting  currently  classifiable  under 
item  771.4312  of  the  Tariff  Schedules  of 
the  United  States  Annotated. 

The  review  covered  the  one  known 
manufacturer  and/or  exporter  of 
Brazilian  printed  vinyl  film  to  the  United 
States  currently  covered  by  the  finding. 
Vulcan  Materia)  Hastico,  S.A.,  and  the 
period  August  1. 1983,  through  July  31, 
1984.  There  were  no  known  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  and  there  were  no 
known  unliquidated  entries.  The 
Department  has  also  determined  that 
there  were  no  shipments  of  this 
merchmidise  to  the  United  States  during 
the  period  August  1. 1984.  throu^ 
March  S.  1985,  the  dafe  of  publication  of 
the  tentative  determination  to  revoke. 

Final  Results  of  Review  and  Revocation 

We  invited  interested  parties  to 
comment  on  the  preliiniiiaiy  resnhs  and 
tentative  determination  to  revoke.  We 
received  no  comments  or  requests  for  a 
hearing,  llw  Department  provided 
interested  parties  further  preliminary 
results  for  the  period  up  to  the  date  of 
the  tentative  determination  to  revoke, 
and  gave  interested  parties  an 
additional  opportunity  to  comment. 
Again,  we  received  no  comments.  Based 
on  our  analysis,  the  final  results  of  our 
review  are  the  same  as  those  presented 
in  the  preNminary  results.  For  the 
reasons  set  forth  in  the  preliminary 
results,  we  are  satisfied  that  there  is  no 
likelihood  of  resumption  of  sales  at  less 
than  fair  value. 

As  a  result  of  this  review,  the 
Department  revokes  the  antidumping 
finding  on  printed  vinly  film  from  Brazil. 
The  revocation  applies  to  all 
unliquidated  entries  of  Brazilian  printed 
vinyl  film  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  5, 1985. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751  (a)(1)  and  (c)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675  {a)(l). 
(c))  and  S  §  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53. 
353.54) 

Dated:  November  19, 1985. 
Gilbert  B.  Kaplan. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doa  85-28184  Filed  11-25-85;  Bi*5  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Offldai  AutbortZMi  To  IMU*  Export 
Visas  for  Csrtain  Cotton  Tsxttis 
Products,  Produeod  or  Manufactured 
in  the  Republic  of  Maldives 

November  21, 1985. 

Under  the  terms  of  the  cotton  export 
visa  arrangement  effected  by  exchange 
of  letters  dated  December  29, 1981  and 
Mardi  22, 1982,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Maldives,  the 
Government  of  the  Republic  of  Maldives 
has  notified  the  United  States 
Government  that  Ali  Ibrahim  Manik  has 
been  authorized  to  issue  export  visas  for 
textile  and  apparel  products  subject  to 
the  terms  of  the  bilateral  agreement.  The 
purpose  of  this  notice  is  to  advise  die 
public  of  this  diange. 

The  following  is  a  complete  Kst  of 
officials  of  the  Government  of  the 
Republic  of  Maldives  who  are  currently 
authorized  to  issue  export  visas: 
Mohamad  Zahir 
Mohamed  Shareef 
Hassan  Adam 
Ali  Ibrahim 
Ahmed  Firaq 
Raziyya  Mahamed 
Ah  Ibrahim  Manik 
Walter  C.  Lenahan, 

Chairman,  Committee  fijr  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  85-28103  Filed  11-2S-S5: 8:45  am] 
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EstabHshing  an  Import  Umit  for 
Certain  Cotton  Textile  Products 
Produced  or  Msnufsctured  In  Portugal 

November  2a  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (QTA).  under  the  authority 
contained  in  E,0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
27, 1985.  For  further  information  contact 
Ann  Fields.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Depatrment  of  Commerce 
(202)  377-4212. 

Badcgruund 

On  July  11, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
28243]  which  announced  that,  on  June 
26, 1985,  the  Government  (rf  the  United 
Statas  had  requested  tiie  Goveraanent  of 
Portugal  to  enter  into  conseltatians 


concerning  exports  to  Ihe  United  States 
of  men's  and  boys'  cotton  shirts  in 
Category  340.  produced  or  manufactured 
in  Portugal  and  exported  during  the 
twelve-month  period  which  began  on 
June  26. 1985  and  extends  through  June 
25. 1966.  Inasmuch  as  no  aokition  has 
be&a  reached  in  consultations  on  a 
mutually  satisfactory  limit  for  this 
category,  the  United  States  Government 
has  decided  to  control  imports  in 
Category  340,  exported  during  the 
twelve-month  period  which  began  on 
June  26. 1985  at  a  level  of  133.733  dozen. 
The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Shoold  sudi  a  solution  be 
reached  in  consultations  with  the 
Government  of  Portugal  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709],  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754],  November  a  1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1965). 
Walter  C  Lanahan. 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

November  20. 1985 
Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  D.C.  20229 

Dear  Mr.  Commissioner  Under  the  tenns  of 
section  204  of  the  Agncnltural  Act  of  1966,  a* 
amended  (7  U.S.C.  1854).  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  Novemt>er 
27, 1985,  entry  into  the  United  States  for 
consmnption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  340,  prodnced  or 
mannfactured  in  Portugal  and  exported 
during  the  twelve-month  period  wtscb  began 
on  June  26. 1985  and  extends  tlirou^  |«ae  25. 
1966.  in  excess  of  133^33  dooea ' 

Textile  producta  in  Category  340  wlhck 
have  been  exported  to  tiie  United  Stales  prior 
to  June  26. 1985  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  340  which 
have  been  released  from  the  custody  of  the 
U.S.  Costons  Serrice  under  the  provisions  of 
19  U.S.C.  1448  (b)  or  14a4fB)fl)(A)  prior  to  the 


'  The  level  hat  not  been  adfasted  to  reflect  any 
ifflporti  ejuwjitwl  after  fane  25, 1S8S. 
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effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (4B  PR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983,  (48  FR  55607).  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754). 
November  9, 1964  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tarriff  Schedules  of  the  United  States 
annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commisioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(a)(1). 

Sincerely. 
Walter  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  85-28151  Filed  11-25-85:  a-45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

CMcago  Mercantile  Exchange; 
Proposed  Amendment  Relating  to 
Frozen  Poric  Bellies  Futures  Contract 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  proposed  contract 
market  rule  change. 


summary:  The  Chicago  Mercantile 
Exchange  {"CME"  or  "Exchange")  has 
submitted  a  proposal  to  amend  its 
frozen  pork  bellies  futures  contract.  The 
proposed  amendment  would  increase  to 
2.5  cents  per  pound  from  1.5  cents  per 
pound  the  discount  on  delivery  units 
consisting  of  poric  bellies  that  weigh  in 
the  range  of  16  to  18  pounds.  The 
Director  of  the  Division  of  Economic 
Analysis  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined  that  the  proposal  is  of 
major  economic  significance  and  that, 
accordingly,  publication  of  the  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  shoidd  be  received  on 
or  before  December  26, 1985. 
aooress:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washington.  DC  20581. 


Reference  should  be  made  to  the 
proposed  amendment  to  CME  Rule 
1404.C  applicable  to  the  frozen  pork 
bellies  futures  contract. 

FOIt  niRTHEII  INFORMATION  CONTACT: 

Fred  Linse,  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581.  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  The 

existing  terms  of  the  frozen  pork  bellies 
futures  contract  specify  the  par  deUvery 
unit  as  38,000  poimds  of  either  12  to  14 
or  14  to  16  pound  frozen  pork  bellies. 
The  contract's  current  terms  also 
provide  for  the  delivery  of  contract  units 
consisting  of  frozen  pork  bellies 
weighing  in  the  range  of  16  to  18  pounds 
at  a  discount  of  1.5  cents  per  pound.  The 
proposed  amendment  would  increase  to 
2.5  cents  per  pound  the  discoimt  on 
delivery  units  consisting  of  pork  bellies 
weighing  in  the  range  of  16  to  18  pounds. 

The  CME  submits  that  the  proposed 
discoimt  reflects  cash  market  pricing 
practices.  The  CME  has  submitted  price 
data  that  indicates  that  the  cash  market 
discount  on  16  to  18  pound  pork  bellies 
relative  to  14  to  16  pound  pork  bellies 
has  averaged  2.49  cents  per  pound  over 
the  past  four  crop  years  (1981, 1982, 1983 
and  1984)  during  the  10-month  period 
(November  through  August)  in  which 
bellies  can  be  stored  and  inspected  for 
CME  delivery. 

The  Exchange  proposes  to  apply  the 
proposed  amendment  to  all  newly  listed 
contracts  commencing  with  the 
February  1987  delivery  month. 

In  accordance  with  Section  5a(12)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
7a(12)  (1982),  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Director  of  the 
Division  of  Economic  Analysis,  on 
behalf  of  the  Commission,  has 
determined  that  the  proposal  submitted 
by  the  Chicago  Mercantile  Exchange 
relating  to  its  frozen  pork  bellies  futures 
contract  is  of  major  economic 
significance.  Comments  are  requested 
concerning  the  proposed  amendment. 
The  CME  proposal  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Conmiission,  2033  K  Street.  NW., 
Washington,  DC  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  proposed 
amendment  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1984)).  except  to  the 
extent  that  they  are  entitled  to 


confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the . 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Issued  in  Washington,  DC  on  November 
2a  1985. 

Paula  A.  Tosini. 

Director,  Division  of  Economic  Analysis. 
(FR  Doc.  85-28170  Filed  11-25-86;  8:45  amj 
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MidAmerica  Commodity  Exchange; 
Proposed  Amendment  Relating  to  the 
Soytiean  Meal  Futures  Contract 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  change. 

SUMMARY:  MidAmerica  Commodity 
Exchange  ("MCE"  or  "Exchange")  has 
submitted  a  proposal  to  amend  its 
soybean  meal  futures  contract  relating 
to  cash  settlement  of  futiu«s  contracts. 
The  proposal  would  amend  the 
contract's  current  cash  settlement 
provisions,  which  limit  the  cash 
settlement  of  soybean  meal  futures 
contracts  to  those  positions  remaining 
open  after  the  last  day  of  trading.  The 
amended  rules  would  provide  for  cash 
settlement  of  positions  in  the  contract 
commencing  on  the  last  business  day 
prior  to  the  first  business  day  of  the 
expiring  contract  month  and  extending 
through  the  last  trading  day  of  the 
expiring  contract.  The  Director  of  the 
Division  of  Economic  Analysis  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined  that  the  proposal  is  of  major 
economic  significane  and  that, 
accordingly,  publication  of  the  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  should  be  received  on 
or  before  December  26, 1985. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  MCE 
soybean  meal  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
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CommiMion.  203S  K  Street  NW., 
Washington,  DC  20561.  (20Z)  254-7303. 

8UPPLEMCNTAIIY  INFOmiATiON:  Existing 
MCE  Rules  specify  that  soybean  meal 
futures  contracts  which  are  not  offset 
prior  to  the  expiration  of  trading  will  be 
settled  in  cash  on  the  day  following  the 
last  day  of  trading.'  Under  the  contract's 
current  terms,  the  cash  settlement  price 
is  calculated  by  averaging  tfie 
settlement  prices  established  by  the 
Chicago  Board  of  Trade  [CBT)  for  its 
expiring  soybean  meal  futures  contract 
during  the  last  three  trading  days  of  the 
MCE  contract. 

The  proposed  amendments  would 
permit  cash  settlement  of  MCE  soybean 
meal  futures  contracts  as  of  any  day 
chosen  by  a  short  trader  throu^out  the 
period  extending  from  the  last  Exchange 
business  day  prior  to  the  first  business 
day  of  fte  expiring  contract  month 
through  the  last  day  of  trading  of  the 
expiring  contract  month.  Under  the 
MCE's  proposal,  a  short  trader  intending 
to  cash  settle  futures  contracts  during 
the  proposed  cash  settlement  period 
would  be  required  to  submit  to  the 
Exchange  clearing  house  notices  of 
intention  to  cash  settle  one  hoar  before 
the  opening  of  trading  in  the  sojrbean 
meal  futures  contract  on  the  day 
selected  for  cash  settlment.  The  clearing 
house  would  then  be  required  to  assign 
such  notices  to  the  holders  of  the  oldest 
long  soybean  meal  futures  positions 
before  the  commencement  of  tradmg  on 
the  same  day. 

The  proposed  amendments^would 
further  specify  the  cash  settlement  price 
as  the  average  of  the  settlement  prices 
established  by  the  CBT  for  its  soybean 
meal  futures  contract  for  the  day  on 
which  the  notice  of  intention  is  tendered 
to  the  MCE  clearing  house  and  the 
following  two  business  days.  However, 
any  MCE  soybean  meal  futives 
contracts  specified  in  notices  tendered 
during  the  last  three  trading  days  of  the 
contract  month,  and  any  soybean  meal 
futures  contracts  which  remain  open 
after  the  expiration  of  trading  in  a 
contract  month,  would  be  cash  settled 
on  the  next  business  day  following  the 
last  trading  day  at  the  MCE.  Cash 
settlement  of  any  MCE  futures  contracts 
tendered  during  the  last  three  trading 
days  or  remaining  open  after  the 
expiration  of  trading  would  be  at  a 
settlement  price  equal  to  the  average  of 
the  settlement  prices  established  for  the 
CBTs  expiring  sojrbean  meal  futures 
contract  during  die  last  three  trading 


'  The  l«(t  trailing  day  for  expiring  MCE  soybean 
meal  fularee  oootracta  i*  fte  TZtk  front  the  laH 

busineaa  day  of  the  expiring  canlract  month. 


days  for  the  expiring  MCE  soybean  meal 
futures  contract  month. 

The  MCE  intends  to  make  the 
amendments  effective  for  all  newly 
listed  contracts  folknving  Commission 
approvaL  in  additioii.  the  Exchange 
intends  to  list  new  contract  montbtf  for 
trading  pursuant  to  the  revised  contract 
terms  that  correspond  to  all  currently 
trading  contract  months  for  which  the 
first  notice  day  falls  at  least  30  calendar 
days  sabsequent  to  CoonnissTon 
approvaL  The  MCE  indicates  that  the 
currently  listed  contract  monttis  would 
be  traded  concurrent  with  such  new 
contract  montfis  and  tfiat  no  new  , 
months  would  be  hsted  for  trading 
pursuant  to  the  contract's  existing  terms 
following  the  date  the  amendments  are 
made  effective. 

The  MCE  indicates  that  the  proposed 
amendments  are  necessary  in  order  to 
provide  a  more  efficient  market  iat 
hedgers  and  lowered  basis  risk.  la  this 
regard,  the  Exchange  indicates  that  a 
significant  pn^Mnrtion  of  the  liqoiditjr  in 
the  soybean  meal  fatnres  market  whidi 
facilitates  hedging  is  provided  by  tfie 
futures  trading  activity  of  persons  who 
establish  intermarket  spread  positions 
between  the  MCE  soybean  meal  futures 
contract  market  and  the  CBTs  soybean 
meal  bitures  market  According  to  the 
MCE,  since  its  futures  ctmtract's  cnrrent 
terms  limit  the  availability  of  cash 
settlement  to  the  last  trading  day. 
intermarket  spread  traders  holding  short 
positions  mi  die  MCE  and  long  po»tions 
on  the  CBT  in  expiring  contract  months 
run  the  risk  of  receiving  delivery  on  their 
long  positions  held  at  the  CBT  during 
that  part  of  the  delivery  mondi  wfaidi 
precedes  the  last  day  of  trading.  The 
Exchange  further  indicates  that,  when 
such  traders  receive  delivery  cxa  the 
CBT,  they  currently  face  sudi 
undesirable  alternatives  as  carrying 
cash  soybean  meal  until  the  last  day  of 
trading  at  the  MCE,  re-establishing  their 
long  C3T  positions  with  the  concomitant 
risk  of  receiving  additional  deliveries  on 
these  positions,  or  establishing  long 
positions  at  the  CBT  in  a  deferred 
delivery  month.  The  MCE  indicates  that 
as  a  result  of  the  risks  associated  with 
these  undesiraUe  alternatives,  the 
contract's  current  terms  cause  prices 
offered  at  the  MCE  to  be  substantially 
greater  than  the  prices  offered  for 
soybean  meal  futures  contracts  at  the, 
CBT,  thereby  disrupting  normal  hedging 
activity  by  inducing  abnormal  basis 
patterns  and  impairing  the  efficiency  of 
the  MCE  market  throB^  the  creation  of 
large  bid/aric  price  ^read  relationships. 

The  MCE  indicates  that  in  addition  to 
improving  the  hedging  and  pridng 
characteristics  of  the  contract  the 


proposed  amendments  will  allow  long 
MCE  traders  who  receive  notices  of 
intention  to  cash  settle  to  establish 
opposite  short  MCE  positions  on  the 
same  day  tlat  sudx  notices  are  received 
The  Exchange  submits  that  this  trading 
practice  v\rill  allow  long  MCE  traders  to 
protect  against  the  price  risks 
e&countered  during  die  period  provided 
for  the  calculation  of  the  cash  seitlement 
price  whidi  would  follow  the  receipt  of 
notices  of  intention  to  cash  settle  by 
such  traders  under  the  proposaL 

In  accordance  with  Section  5a(12)  of 
the  Commodity  Exchange  Act  7  U.S.C 
7a(12)  (lOaZ).  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.S6.  the  Director  of  the 
DivisioB  of  Economic  Analyns.  on 
behalf  of  the  Commission,  has 
determined  that  the  proposal  submitted 
by  the  MidAmerica  Commodity 
Exchange  rdating  to  its  soybean  meal 
futures  contract  is  of  major  economic 
significance.  Comments  are  requested 
concerning  the  st^ject  proposed 
amendment  The  MCE  proposal  will  be 
available  for  in^>ection  at  the  Office  of 
the  Secretariat  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW.,  Washington,  DC  20581.  Copies  can 
be  obtained  throu^  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  telephone  at  (202]  254-6314. 

Other  materials  submitted  by  the 
MCE  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  F^edom  of 
Information  Act  [5  U.S.C  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1984)).  except  to  die 
extent  that  diey  are  entided  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOt  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendment  should  send  such 
coDunents  to  Jean  A.  Webb,  Secretary, 
Coranracfity  Futures  lYadhig 
Commission,  2093  K  Street  NW., 
Washington,  DC  20581  by  December  28, 
1985. 

Issued  in  Washington.  DC  on  November 
20, 1985. 
Panla  A.  Toifad, 

Director.  Division  of  Ecooomic  AnalyuM. 
[PR  Doa  8S-28171  Filed  11-25-85:  •:45  amj 

SnjJNQ  CODE  SSSI-AI-M 


BEST  COPY  AVAILABLE 


F>deral  Regbter  /  Vol.  50.  No.  228  /  Tuesday,  November  26.  1985  /  Notices 


DEPARTMENT  OF  DEFENSE 

Offte*  of  tlw  Sfcratary 

DctanM  Sctanos  Oovd  Tssk  Forc#  on 
DNA  ManagwiMnt;  Advisory 
WOHNINtlM  ■NOungs 


r.  The  Defense  Science  Board 
Task  Force  on  DNA  Management  will 
meet  in  closed  session  on  18-19 
December  1985  in  the  Defense  Nuclear 
Agency,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  review 
Defense  Nuclear  Agency  management 
structure,  organization  and  staffing  to 
determine  if  they  are  appropriate  for 
fulfilling  the  Agency's  mission. 
Emphasis  will  include  Agency  functions 
as  well  as  relationships  with  other  U.S. 
Government  Agencies  and  offices. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  92-463,  as  amended  (5  U.S.C 
App.  n,  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 
Patrida  H.  MwuM. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

Noveinl)er  21. 1985. 

[FR  Do&  85-28180  Filed  11-25-85;  8:45  am] 

I  COOC  SttO-OI-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meenng 

November  14, 1985 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Options  for 
Attack  of  Relocatable  Targets  will  meet 
at  The  Pentagon,  Washington,  D.C.  on 
December  18-17, 1985,  8:30  a.m.  to  5«) 
p.m.  on  both  days. 

The  purpose  of  the  meeting  will  be  to 
review  and  finalize  the  Committee's 
report 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-897-8404. 
Patsy  |.  ConiMr, 

Air  Force  FederaJ  Register  Liaison  Officer. 
[FR  Doc.  85-28122  Piled  11-25-85;  8:45  am] 

BILLMQCOOC  3*10-01-11 

DefMrtment  of  ttw  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB) 

Dates  of  Meeting:  19  December  1985 

Time:  0800-1600 

Place:  The  Pentagon,  Washington,  DC — 
Room2ED465 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  the  Detection  of  Soviet  Theater 
Nuclear  Forces  will  meet  for  brieHngs  by 
various  government  agencies  and 
laboratories.  This  meeting  will  be  closed  to 
the  pubUc  in  accordance  with  section  552b(c) 
of  Title  5,  U.S.C,  specifically  subparagraph 
(1)  thereof,  and  Title  5,  U.S.C,  Appendix  1, 
subsection  10(d].  The  classified  and 
nonclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The 
Army  Science  Board  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  85-28191  Filed  11-25-85;  8:45  am] 

BHJJNQ  COOC  3710-00-M 


DEPARTMENT  OF  EDUCATION 

National  Board  of  tite  Fund  for  the 
Improvement  of  Postsecondary 
Education;  Meeting 

AQENCV:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463,  section  10(a)(2)r 

date:  December  15, 1985  at  5:00  p.m. 
through  December  17, 1985  at  11:00  a.m. 

Aooness:  The  Shoreham  Hotel,  2500 
Calvert  Sti«et  N.W.,  Washington,  D.C. 
20008. 


FOR  FURTHER  INFORMATKMI  CONTACT: 

Charles  Karelis,  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  7th  &  D  Sti^ets,  S.W., 
Washington,  D.C.  20202  (202-245-8091). 
SUPPU»MNTARV  information: 

The  National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  is  established  under  section 
1003  of  the  Higher  Education 
Amendments  of  1980,  Title  X  (20  U.S.C 
1135a-l).  The  National  Board  of  the 
Fund  is  established  to  "advise  the 
Secretary  and  the  Director  of  the  Fund 
for  the  Improvement  of  Postsecondary 
Eduction.  .  .  on  the  selection  of  projects 
under  consideration  for  support  by  the 
Fund  in  its  competitions." 

The  meeting  of  the  National  Board 
will  be  open  to  the  pubUc.  The  proposed 
agenda  includes: 

— An  orientation  and  introduction  of 

new  Board  members; 
— A  discussion  and  review  of  the  past 

year 
— ^Development  and  discussion  of 

policies  and  priorities  for  the  coming 

year. 

Records  shall  be  kept  of  all  Board 
proceedings,  and  shall  be  available  for 
public  inspection  at  the  Fund  for  the 
Improvement  of  Postsecondary 
Education,  7tii  &  D  Sti^ets,  SW.,  Room 
3100,  Washington,  DC  20202  fit)m  the 
hours  of  8:00  a.m.  to  4:30  p.m.  weekdays, 
except  Federal  Holidays. 

Dated:  November  20, 1985. 

C  Ronald  iCimberling, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  85-28149  Filed  11-25-85;  8:45  am] 

BNJJNO  COOC  4000-01-« 


Final  Annual  Operating  Plan  for  Fiscal 
Year  1986 

agency:  Department  of  Education. 
action:  Notice. 

summary:  The  Secretary  of  Education 
issues  the  Fiscal  Year  1986  Annual 
Operating  Plan  (AOP)  for  the  Office  for 
Civil  Rights  (OCR).  The  AOP  describes 
the  activities  OCR  plans  to  conduct  in 
FY  1986  with  respect  to  compliance  and 
enforcement,  technical  assistance,  and 
program  management. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Tate,  Department  of  Education,  400 
Maryland  Ave.,  SW.,  Room  5000. 
Washington,  DC  20202,  (202)  732-1479. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  FY  1986  Annual  Operating 
Plan  for  the  Office  of  Civil  Rights  was 
published  in  the  Federal  Register  on  ]uly 
22, 1985  (50  FR  29717-29720,  with  an 
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invitation  to  comment  No  comments 
were  received. 

I.  Introduction 

The  Ofrice  for  Civil  Rights  (OCRJ  is 
responsible  for  ensuring  that  no  person 
is  tinlawfully  discriminated  against  on 
the  basis  of  race,  color,  national  origin, 
sex,  handicap,  or  age,  in  the  delivery  of 
services  or  the  provisions  of  benefits  in 
programs  or  activities  receiving 
financial  assistance  from  the 
Department  of  Education  (ED).  The 
jurisdictional  authorities  under  which 
OCR  operates  are  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Title  IX  of  the 
Education  Amendments  of  1972.  section 
504  of  the  Rehabilitation  Act  of  1973. 
and  the  Age  Discrimination  Act  of  1975. 

These  authorities  cover  ED  funded 
programs  and  activities  carried  out  by 
50  State  education  and  rehabilitation 
agencies  and  those  of  their  sub- 
recipients,  as  well  as  those  of  the 
District  of  Columbia  and  the  territories 
and  possessions  of  the  United  States; 
15,840  local  education  agencies:  and 
3,300  institutions  of  higher  education.  In 
addition,  OCR's  civil  rights  authorities 
cover  programs  and  activities  in  other 
institutions  that  receive  ED  funds,  such 
as  libraries  and  museums. 

OCR  ensures  compliance  with  Federal 
civil  rights  statutes  by  the  recipients  of 
ED  financial  assistance  through  two 
basic  types  of  activities:  compliance 
activities  and  technical  assistance 
activities.  Most  of  OCR's  compliance 
activities  (including  complaint 
investigations,  compliance  reviews,  and 
monitoring  the  implementation  of  some 
voluntary  compliance  plans)  are 
required  by  the  Adams  court  orders. 
However,  OCR  has  some  discretion  over 
where  it  will  conduct  its  compliance 
review  and  other  monitoring  activities 
and  what  those  activities  will  cover.  For 
the  most  part,  OCR  concentrates  its 
investigative  activities  on  those 
recipients  that  have  been  identified  as 
having  possible  compliance  problems. 
OCR  also  provides  technical  assistance, 
including  the  transfer  of  information, 
material,  and  shills  to  facilitate  ED 
recipient's  voluntary  compliance  with 
civil  rights  laws  and  to  inform 
beneficiaries  of  their  rights. 

Compliance  activities  and  technical 
assistance  activities  also  may  be 
combined.  OCR  may  provide  technical 
assistance  to  recipients  at  any  time  after 
the  initiation  of  a  compliance  review  or 
complaint  investigation,  or  following  its 
conclusion,  either  in  response  to  a 
request  from  a  recipient  or  after  an 
inquiry  by  investigative  staff  as  to 
whether  a  recipient  would  be  interested 
in  such  assistance.  As  a  result. 


compliance  issues  may  be  resolved  in  a 
nonconfrontational  manner  that 
facilitates  closer  cooperation  at  the 
recipient  level  while  assuring  that  the 
rights  of  beneficiaries  are  protected. 

During  FY  1986.  OCR  will  continue  to 
use  two  operational  techniques  designed 
to  improve  the  efficiency  of  the  case 
handling  process.  The  hnt.  Early 
Complaint  Resolution  (ECR),  is  a 
process  in  which  OCR  acts  as  a 
mediator  between  the  complainant  and 
the  recipient  to  negotiate  a  settlement 
between  them.  If  the  mediation  is 
successful,  OCR  closes  the  complaint 
without  an  investigation.  If  the  parties 
cannot  reach  an  agreement  OCR 
investigates  the  complaint.  During  FY 
1985,  ECR  was  offered  in  238  complaints 
and  accepted  in  138  complaints  [58 
percent).  Of  those  cases  in  which  ECR 
was  offered  and  accepted,  101  (73 
percent)  were  resolved  through 
mediation. 

The  second  technique  is  pre-letter  of 
findings  (LOF)  settlement.  With  this 
process  OCR  reviews  its  findings  with 
the  recipient  on  each  of  the  issues  raised 
in  the  complaint  or  covered  by  the 
compliance  review  in  an  attempt  to 
reach  a  settlement  prior  to  the  issuance 
of  an  LOF  addressing  areas  of 
noncompliance.  When  settlement  is 
reached,  OCR  sets  forth  the  terms  of  the 
settlement  along  with  the  applicable 
statutory  requirements,  in  an  LOF  sent 
to  the  recipient.  Where  the  settlement 
results  from  a  complaint,  the 
complainant  is  also  sent  a  copy  of  the 
LOF.  If  an  area  of  noncompliance  has 
been  resolved,  the  LOF  cites  the  basis 
for  the  violation  findings  and  the  remedy 
adopted  by  the  recipient.  OCR  then 
monitors  the  implementation  of  these 
agreements. 

It  should  be  noted  that  the  activities 
planned  by  OCP  in  FY  1986.  and 
outlined  below,  are  consistent  with  the 
appropriations  authorized  by  Congress 
and  approved  by  the  President 

The  following  narrative  and  table 
described  the  activities  that  OCR  plans 
for  FY  1986. 

n.  Compliance  and  Enforcement 
Activities 

OCR's  compliance  and  enforcement 
responsibilities  are  divided  into  three 
general  categories:  complaint 
investigations,  compliance  reviews,  and 
monitoring  activities. 

A.  Complaint  Investigations 

OCR's  primary  compliance  activity  is 
the  investigation  and  resolution  of 
complaints  alleging  discrimination.  Each 
timely,  complete  complaint  must  be 
resolved  in  accordance  with  established 
procedures  and  time  fi-ames. 


OCR  received  2,199  complaints  and 
closed  2,040  (some  of  which  had  been 
filed  prior  to  the  beginning  of  the  fiscal 
year)  during  FY  1985.  OCR  had  1,009 
open  complaints  as  of  September  30, 
1985.  Alleged  discrimination  against 
handicapped  persons  was  the  basis  of 
approximately  48  percent  of  complaint 
receipts;  sex,  race,  multiple  bases, 
national  origin,  and  age  complaints 
followed  in  descending  order  of 
frequency.  The  largest  number  of   ' 
complaints  involved  elementary  and 
secondary  schools.  In  FY  1985,  77 
percent  of  the  complaints  received 
involved  issues  of  service  delivery  to 
students,  17  percent  involved  various 
employment  issues,  3  percent  involved 
both,  and  3  percent  involved  other 
issues. 

B.  Compliance  reviews 

OCR's  compliance  review  program 
complements  its  complaint  investigation 
activities.  Compliance  reviews  differ 
from  complaint  investigations  in  that 
OCR  has  some  discretion  in  selecting 
the  issues  and  institutions  for  review. 
This  permits  OCR  to  target  resources  on 
compliance  problems  that  appear  to  be 
serious  or  national  in  scope  and  that 
may  not  have  been  raised  by 
complaints. 

During  FY  1985.  OCR  initiated 
compliance  reviews  of  273  recipients; 
the  "Table  on  compliance  review  starts, 
included  in  this  plan,  gives  information 
on  the  number  of  reviews  initiated  for 
each  issue.  During  this  same  period, 
OCR  closed  301  reviews,  some  of  which 
had  been  initiated  prior  to  the  begiiming 
of  FY  1985.  OCR  had  119  open 
compliance  reviews  as  of  September  30, 
1985. 

During  FY  1986.  pursuant  to  the 
December  29. 1977  Adams  order  [Adams 
V.  Califano.  No.  3095-70  [D.D.C. 
December  29. 1977)).  OCR  intends  to 
conduct  an  appropriate  number  of 
compliance  reviews  to  ensure  adequate 
enforcement  of  the  civil  rights  laws. 

While  some  review  activities  an 
required  by  the  Adams  order,  most 
compliance  reviews  are  discretionary 
and  represent  the  only  area  in  which 
OCR  has  flexibility  to  choose  the 
institutions  to  be  investigated,  the  issues 
to  be  examined,  and  the  dates  on  which 
the  reviews  %vill  begin.  Selection  of 
review  sites  has.  in  the  past  been  based 
on  various  sources  of  information, 
including  survey  data  indicating 
potential  compliance  problems  and 
information  provided  by  complainants, 
interest  groups,  the  media,  and  the 
general  public.  In  order  to  provide 
greater  flexibility  in  the  targeting  of 
institutions  and  to  help  validate  OCR's 
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current  targetiag  methods.  OCR  initiated 
a  random  site  selection  program  for 
compliance  reviews  in  some  regional 
offices  during  FY  1984.  This  experiment 
was  designed  to  determine  the  relative 
effectiveness  of  a  statistically  random 
compliance  review  site  selection 
compared  with  the  traditional  form  of 
site  selection  in  which  regions  nominate 
sites  based  on  criteria  set  forUi  by  the 
Assistant  Secretary.  The  experiment 
called  for  five  regions  to  select 
randomly  compUance  review  sites.  Of 
the  five,  two  regions  employed  random 
site  selection  for  100  percent  of  their 
compUance  reviews.  Three  of  the  five 
regions  employed  random  site  selection 
for  50  percent  of  their  selections  and 
traditional  methods  for  the  remainder. 
The  remaining  five  regions  employed 
traditional  compliance  review  site 
selection  techniques  for  all  reviews.  TTie 
analysis  phase  of  the  random  site 
selection  program  for  compUance 
reviews  is  continuing  and  evaluation 
results  of  the  effectiveness  of  this 
alternative  site  selection  procedure  are 
expected  in  the  near  future.  The 
traditional  compliance  review  site 
selection  techniques  are  now  being 
utilized  by  all  regions. 

C.  Monitoring  Activities 

OCR  closes  many  of  the  complaints 
and  compliance  reviews  in  which  it  has 
identified  violations  of  civil  ri^ts 
statutes  on  the  basis  of  a  commitment 
by  the  recipient  institution  to  complete 
remedial  action  at  a  future  date.  OCR 
has  a  responsibility  to  ensure  that 
agreements  to  complete  such  remedial 
actions  are  carried  out  To  fulfill  that 
responsibility,  OCR  may  require  a 
recipient  to  submit  one  or  more  progress 
reports  detailing  efforts  to  come  into 
compliance  with  applicable  lawrs.  In 
some  cases,  OCR  may  go  on-site  to 
monitor  a  recipient's  compliance  with  a 
negotiated  remedial  action  plan.  Other 
types  of  OCR  monitoring  activities 
include  monitoring  of  higher  education 
desegregation  plans  pursuant  to  the 
March  24, 1983  Adams  order  (Adams  v. 
BeJ,  No.  3095-70  (D.D.C.  March  24, 1983)) 
and  vocational  education  Methods  of 
Administration.  In  FY  1988.  OCR  will 
monitor  the  following: 

•  Implementation  by  recipient 
instiutions  of  remedial  action  plans 
resulting  bom  OCR  complaint 
investigations  and  compliance  reviews. 

•  Implementation  of  Adams  higher 
education  dese^egation  plans  of 
approximately  416  institutions  of  higher 
education  in  13  States. 

•  Review  and  implementation  of 
corrective  action  plans  to  provide 
educational  opportunities  to  national 
origin  minority  students  who  are  limited 


English  proficient  (i.e..  Title  VI  Lau 
plans). 

•  Activities  of  50  States,  four 
territories,  and  the  District  of  Columbia, 
to  ensure  that  they  fulfill  their  Methods 
of  Administration  responsibilities  under 
the  Vocational  Education  Guidelines 
and  the  July  1979  Memorandum  of 
Procedures  regarding  the  civil  rights 
compliance  of  their  vocational 
education  subrecipients. 

m.  Technical  Assistance  Activities 

Technical  assistance  complements 
OCR's  compliance  activities  because  it 
encourages  voluntary  compliance. 
Through  technical  assistance.  OCR  is 
able  to  reach  a  far  greater  number  of 
recipients  than  it  could  solely  through 
complaint  investigations  or  compliance 
reviews.  OCR  provides  technical 
assistance  to  recipients  to  inform  them 
of  their  responsibilities  under  the  civil 
rights  statutes  and  the  ED  implementing 
regulations  and  of  means  to  meet  these 
responsibilities.  OCR  provides  technical 
assistance  to  beneficiaries  to  inform 
them  of  their  rights  under  the  civil  rights 
statutes  and  to  explore  voluntary 
methods  of  securing  those  rights.  During 
FY  1965,  in  addition  to  responding  to 
requests  for  technical  assistance,  OCR 
regional  offices  were  encouraged  to 
increase  technical  assistance  outreach 
activities,  to  the  extent  staff  resoiirces 
were  available,  based  on  ongoing 
assessments  of  recipient  and  beneficiary 
needs. 

In  FY  1988,  OCR  will  conduct  the 
following  technical  assistance  activities: 

•  Continue  development  and 
implementation  of  Memoranda  of 
Understanding  with  State  and  human 
rights  agencies  to  facilitate  meeting 
mutual  civil  rights  compliance  goals  and 
objectives  and  to  promote  the  sharing  of 
information. 

•  Coordinate  with  other  ED  progremi 
offices  on  the  provision  of  civil  rights 
related  technical  assistance. 

•  Facilitate  the  exchange  of 
information,  materials,  technical 
assistance  strategies,  techniques,  and 
successful  compliance  practices  and 
procedures  among  OCR  staff  providing 
technical  assistance. 

•  Provide  materials  and  courses  to 
OCR  regional  investigators  and  legal 
staff  to  facilitate  the  provision  of 
technical  assistance  training  to 
education  institutions  and  State  and 
local  governments. 

•  Provide  training  to  State  and  local 
education  agencies  to  enhance  their 
capabilities  to  carry  out  dvil  rights 
activities. 

•  Prepare  materials  for  dissemination 
to  recipients  and  beneficiaries, 


summarizing  and  explaining  OCR 
policies  and  regulations. 

IV.  Program  Management  Activilim 

In  conducting  its  compliance, 
enforcement,  eind  technical  assistance  ■ 
activities,  OCR  continues  to  implement 
a  comprehensive  program  that 
includes — 

•  Formulating  or  updating  regulations, 
policies,  and  investigative  manuals, 
including — 

—Promulgating  ED  regulations  to 
implement  the  Age  Discrimination  Act 
of  1975; 

—Amending  the  Title  IX  and  Section  504 
regulations  to  provide  for  vocational 
education  Methods  of  Administration; 

— Revising  the  benefits  of  employment 
section  of  the  Title  IX  regulation  to 
reflect  the  Supreme  Court's  decision 
in  Arizona  Governing  Committee  v. 
Norris,  103  S.CL  3492  (1983); 

•  Providing  technical  guidance  on 
complaints  and  compUance  reviews 
referred  from  regional  offices; 

•  Conducting  hearings  before 
Administrative  Law  Judges  on  the 
compliance  of  Federal  financial 
recipients  with  dvil  ri^ts  requirements: 

•  Meeting  with  congressional  staffs, 
school  district  representatives,  college 
and  university  officials,  complainants, 
and  dvil  ri^ts  groups  to  discuss  OCR 
activities; 

•  Conducting  and  evaluating  OCR 
surveys  and  data  collection  projects  to 
obtain  information  on  redpients  and 
beneficiary  populations  for  enforcement 
purposes; 

•  Providing  in-house  programmatic 
training  to  investigators  and  legal  staff 
engaged  In  dvil  rights  compUance 
activities; 

•  Conducting  a  quality  assurance 
program  to  systematically  review, 
evaluate,  and  recommend  improvements 
in  OCR  operations;  and 

•  Operating  a  Management-by- 
Objectives  program  designed  to  enhance 
management  pianning  and  to  track 
performance  in  meeting  organizational 
goals. 

V.  Sammary 

While  regional  programs  will  vary  due 
to  considerations  such  as  the  niunber 
and  type  of  complaints  received, 
compliance  reviews  conducted,  and 
requests  for  technical  assistance,  all 
OCR  activities  will  be  guided  by 
national  policies,  priorities,  and 
direction.  As  in  previous  year,  each 
Regional  Director  will  be  responsible  for 
timely  fulfillment  of  OCR's  obligations 
in  handling  Complaint  investigations  and 
compliance  reviews,  monitoring 
compliance  plans,  and  providing 
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technical  assistance  to  recipients  and 
beneficiaries  of  ED  flnancial  assistance. 
A  large  part  of  each  region's  compliance 
^gram  will  involve  the  investigation  of 
complaints  of  discrimination. 
Compliance  reviews  initiated  in  FY  1986 
will  include,  as  appropriate,  each  of 
OCR's  civil  rights  jurisdictions  in  the 
geographic  area  served  by  each  regional 
oj^ce.  Monitoring  activities  will  focus 
on  ensuring  that  recipients  comply  with 
voluntary  compliance  plans  and  fulfill 
their  vocational  education  Methods  of 
Administration  responsibilities.  OCR 
will  design  technical  assistance 
activities  to  respond  to  recipient  and 
beneficiary  needs. 

Paperworic  ReductioD  Act  of  1960 

The  information  collection  activity  to 
be  undertaken  pursuant  to  this  plan  is 
the  Fall  1986  Elementary  and  Secondary 
School  Civil  Rights  Survey.  A  notice  will 
be  published  in  the  Federal  Reg;i8ter  in 
the  fall  of  1985,  prior  to  submission  of 
the  survey  to  OMB,  notifying  the  public 
or  OCR's  intention  to  gather  this  data. 
This  survey  is  scheduled  for  OMB 
approval  in  February  1986  and  for 
distribution  to  selected  local  education 
agencies  in  the  fall  of  1986.  In  addition 
to  the  above  survey.  OCR  also  jointly 
sponsors  two  surveys  with  the  National 
Center  for  Education  Statistics,  the  Fall 
Enrollment  and  Compliance  Report  of 
Institutions  of  Higher  Education  Survey 
(OMB  control  number  1850-0035)  and 
the  Earned  Degrees  and  Other  Formal 
Awards  Conferred  Survey  (OMB  control 
number  1850-0053). 

COMpuANCE  Review  Starts  by  Issue 

I 

(Oct  1.  19e4-Sapl  30.  1965] 


ElfMEMTMtr  AND  SECONDARY  EDUCATION 

issues 

WIthin-school  discrimination 

Vocational  educaboo 

Speoiai  purpose  schools.. 


Free  appropriate  pubkc  education- 

Efnpkjymenl „ 

Segregated  schools 

Within  dstricl  comparability...-, 

Joml  issue  Withirt-sctyMl  discrlniination  ai 

appropnate  pot)(ic  edocatioo 

Other  etementary  and  secondary  review*.. 

i  POSTSECONOAAV  ISSUCS 

ProQiam  accessibdity ...„.—.„...«. 

Admissions ,„.^. 


Iniercollegiale  athletics. 

Vocatxxwl  education 

Student  i 


Vocational  rahabiMalion  aeivicas . 

EmploymonI „ 

Other  poslaecondary  review* 

Total 


Review 
stait* 


56 

22 

a 

25 
5 

1 
1 

15 
29 


20 

34 

6 

13 

33 

0 

1 

3 

273 


Dated:  November  21, 1985. 
WUliam  |.  Bennett, 
Secretary  of  Education. 
[FR  Doc.  85-28176  Filed  11-25-85;  8:45  amj 

BILUNQ  CODE  400(M)1-M 


National  Council  on  Educational 
Rasearch;  Maatings 

agency:  National  Council  on 
Educational  Research,  Education. 
ACTION:  Reports  Committee  Meeting  of 
the  National  Council  on^ucational 
Research  in  lieu  of  Full  Council  Meeting. 
Matters  to  be  Discussed:  Discussion  of 
the  1985  Annual  Report 

DATE:  December  5th  and  6th.  1985. 
ADDRESS:  National  Council  on 
Educational  Research,  2000  L  Street, 
NW.,  Suite  617-B,  Washington,  DC. 
Status:  Open. 

time:  Thursday,  December  5. 1985 IKX)- 
SKK)  p.m.  Friday,  December  6, 1985  9:00 
a.m.-5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Mines,  National  Council  on 
Educational  Research,  2000  L  Street 
NW.,  Suite  617-B,  Washington,  DC 
20036,  202-254-7490. 

SUPPLEMENTARY  INFORMATION:  The 

National  Council  on  Educational 
Research  is  established  under  section 
405  of  the  General  Education  Provisions 
Act. 

The  meetings  of  the  Council  are  open 
to  the  public  unless  othenAise  stated. 

Dated:  November  21, 1985. 
Patrida  Hines, 

National  Council  on  Educational  Research. 
(FR  Doc.  85-28223  Filed  11-25-85;  8:45  am] 

BILUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Atomic  Energy  Agreement;  Propoaed 
Subaequent  Arrangement;  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Govermnent 
of  Japan  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  reprocessing  of 
U.S.-supplied  fuel  at  the  Tokai 
reprocessing  facility  in  Japan.  This 
subsequent  arrangement  would  extent 
the  U.S.-Japan  Joint  Determination  that 
safeguards  may  be  effectively  applied  to 
the  reprocessing  at  the  Tokai  facility  of 
U.S.  supplied  fuel,  from  December  31, 
1985  to  December  31, 1986. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the  approval 
of  this  subsequent  arrangement  will  not 


be  inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  e^ect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131  of  the  Atomic  Energy  Act  of  1954.  as 
amended  (42  U.S.C.  2160)  are  submitted 
to  the  Committee  on  Foreign  Affairs  of 
the  House  of  Representatives  and  the 
Committee  on  Foreign  Relations  of  the 
Senate.  The  two  time  periods  referred  to 
above  shall  run  concurrently. 

For  the  Department  of  Energy. 
Dated:  November  20. 1985. 
George  J.  Bradley,  Jr.. 

Acting  Assistant  Secretary  for  International 

Affairs  and  Energy  Emergencies. 

[FR  Doc.  85-28145  Filed  11-25-85:  8:45  am] 

BtLUNQ  CODE  MSO-OI-M 


Coal  Policy  Committee  of  the  Nationai 
Coal  Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  fallowing  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  Council. 

Date  and  Time:  Thursday,  December  12, 
1985:  4.-00  p.m.  to  5:00  pjn. 

Place:  Westin  Hotel,  1672  Lawrence  Street 
Denver.  Colorado. 

Contact:  Cecilia  MacCarthy,  U.S. 
Department  of  Energy,  OfHce  of  Fossil  Energy 
(FE-23),  Washington.  D.C  20545.  Telephone: 
301/353-2847. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  Industry  issues. 

Purpose  of  the  Committee:  To  review 
requests  for  advice,  information,  etc.,  from 
the  Secretary  of  Energy  to  the  National  Coal 
Council,  and  to  recommend  to  the  Council 
studies  to  he  undertaken  by  the  Council 

Tentative  Agenda 

— Call  to  Order  by  Gerald  Bladcmore, 

Chairman 
— Reports  of  Work  Group  Chairmen 
Coal  Conversion — Walter  Vannoy 
Coal  Tecimology — ^Irving  Leibson 
Interstate  Electricity  Transmission — 
Lawrence  Forgy 
— Discussion  of  any  other  business  properly 

brought  before  the  Committee 
— Public  Comment — 10  Minute  Rule 
— Adjournment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Committee 
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will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
stateoients  pertaining  to  agenda  items 
should  contact  Cecilia  MacCarthy  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts:  Available  for  pubUc 
review  and  copying  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.,  between  9«) 
ajn.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington.  D.C  an  November 
14. 1985. 

Doaald  |.  Bauer, 

Acting  Assistant  Secretary  for  Fossif  Energy. 
(FR  Doc  85-28144  Filed  11-25-85;  8:45  am] 
I  CODE  MSO-OI-H 


Fwlaral  Energy  Regulatory 

Commission 

[Ooci(«t  Nos.  ESM-7-000  •*  aL] 

intsrstats  Power  Ca  St  al^  Electric 
Rate  and  Corporate  Regulation  FiDngs 

November  18. 1985. 

Take  notice  that  the  following  Blings 
have  been  made  with  the  Commission: 

1.  Intflfstate  Power  Company 

P3ocket  No.  ES86-7-000] 

Take  notice  that  on  October  30, 1985. 
Interstate  Power  Company  (Applicant) 
filed  an  application  with  this 
Commission  seeking  an  order  pursuant 
to  Section  204  of  the  Federal  Power  Act 
for  authorization  to  issue  short-terra 
promissory  notes  to  lending  banks  and/ 
or  commercial  paper,  not  to  exceed  an 
aggregate  of  $50  million  outstanding  at 
any  one  time,  said  short-term 
promissory  notes  to  be  issued  on  or 
before  December  31, 1986  and  to  mature 
not  later  than  December  31, 1987,  with 
not  to  exceed  twelve-month  maturities, 
and  said  commercial  paper  to  be  issued 
with  not  to  exceed  nine-month 
maturities  and  to  mature  on  or  before 
December  31, 1987. 

Comment  date:  November  29, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Electric  Power  Company 

(Doclcet  Na  ESse-ft-OKH 

Take  notice  that  on  October  31, 1985 
American  Electric  Power  Inc.  (AEP) 
tendered  for  fibng  a  revision  in  its  filing 
of  September  aa  1985.  The  effective  date 
of  Modification  No.  12  to  the 
Intemmnection  A^vement  between 


Indiana  and  Midiigan  Electric  Company 
and  Public  Servcie  Company  of  Indiana 
will  be  September  7. 1985  instead  of 
October  1, 1985.  There  will  be  only  one 
effective  date. 

Comment  date-»November  29, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  tfiis  document. 

3.  Signal  Environmental  Systems  Inc. 

(Docket  Na  ELa6-9-000] 

Take  notice  that  on  November  1. 1985. 
Signal  Environmental  Systems  Inc. 
("Resco"]  tendered  for  filing  a  petition 
for  waiver  of  the  ComnUssion's 
regulations  under  the  Federal  Power  Act 
regarding  the  submission  of  cost-of- 
service  data,  the  requirement  that  rate 
schedules  be  submitted  no  more  than 
120  dsys  before  the  rates  are  to  become 
effective,  accounting  practices, 
adjustment  and  certification  of  accounts 
and  reports,  the  filing  of  procurement 
policies  and  practices,  thie  filing  of 
certain  statements  and  reports,  the 
assessment  of  annual  charges,  property 
dispositions  and  consolidations, 
securities  issuances  and  assumptions  of 
liabihty,  and  the  holding  of  interlocking 
directorate  positions  as  such  regidations 
apply  to  a  solid  waste  fueled  small 
power  production  facility  with  an 
electric  generation  capacity  of  between 
30  and  80  megawatts  to  be  located  in 
Bridgeport  Connecticut. 

Comment  date:  November  29, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ER85-461-(Xnl 

Take  notice  that  on  October  31, 1985 
Kansas  Gas  and  Electric  tendered  bx 
filing  an  original  and  fourteen  copies  of 
its  quarterly  report  in  compliance  with 
18  CFR  35.13  (dKb). 

Comment  date:  November  29, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Kansas  Gas  and  Electric  CoaipaBy 

(Docket  No.  ER84-138-005] 

Take  notice  that  on  October  2, 1985 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  a  letter 
stating  that  it  did  not  owe  Chanute  a 
refund  pursuant  to  Commission  order 
dated  August  30, 1985  for  the  following 
reasons. 

1.  KGE  already  recalculated  the  bills 
for  the  refunded  period. 

2.  Chanute  never  paid  the  bills 
originally  rendered. 

KG&E  said  it  initially  applied 
arbitration  rates  to  bills  to  Chanute  for 
service  on  and  after  November  9, 1983. 
TTie  Commission  order  in  Docket  No. 
ER84-13e-000  that  established  a  June  5. 


1984  effective  date  automatically 
triggered  a  revision  in  the  bills  KC&E 
had  rendered  for  servcie  up  to  that  time. 
Hie  bill  for  service  in  May  had  not  yet 
been  rendered  and  thus  appropriately 
reflected  the  pre-arbitration  rate  level. 

KG&£  said  Chanute  paid  it  less  than 
the  billed  amount  for  services  it 
received  between  November  9. 1983  and 
April  30, 1984  based  on  the  arbitration 
rate  and  the  revised  bills. 

Comment  date:  November  29, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  South  CaroBna  Electric  &  Gas 
Company 

(Docket  No.  ER86-144-doO] 

Take  notice  that  on  November  12. 
1985.  South  Carolina  Electric  &  Gas 
Company  (SCE&G)  tendered  for  filing  a 
letter  agreement  extending  the  term  of 
Short  Terra  Power  Sales  Agreement 
between  SCE&G  and  Southern 
Companies.  By  the  terms  of  the  letter 
agreement,  the  Short  Term  Power  Sales 
Agreement  has  been  extended  to  allow 
for  additional  purchases  by  Southern 
Companies  from  South  Carolina  Electric 
&  Gas  Company  for  contemporaneous 
sale  and  dehvery  to  Florida  Power  & 
Light  Company.  The  extended  term  of 
the  Agreement  will  allow  delivery  of  an 
additional  480  GWH  up  to  a  total  of 
1,000  GWH  during  the  period  September 
3, 1985  to  December  31. 1985. 

Comment  date:  November  29, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  South  Caraiuis  Electric  &  Gas 
Company    . 

[Docket  No.  ER86-143-000) 

Take  notice  that  on  November  12, 
1985,  South  Carolina  Electric  &  Gas 
Company  (SCE&G)  tendered  for  filing  an 
Extended  and  Revised  Short  Term 
Power  Sales  Agreement  dated 
September  24, 1985.  between  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company  and 
Mississippi  Power  Company  ("Southern 
Companies")  and  SCE&G.  Hiis 
Agreement  is  for  the  sale  of  energy  from 
SCE&G  to  Southern  Companies  of  up  to 
IXWOGWH. 

SCE&G  requests  an  effective  date  of 
September  30, 1985,  and  therefore 
requests  waiver  of  the  Commission's 
notice  rquirements. 

Copies  of  this  filing  have  been  mailed 
to  Southern  Companies  according  to 
SCE&G. 

Comment  date:  November  29, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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B.  Viigliiia  Elactric  and  Pmru  CamiMBy 

(Docket  No.  ER  86-164-000] 

Take  notice  that  VirgiBia  Electric  and 
Power  Company  (the  Company),  on 
November  8, 1985,  tendered  for  filing 
revised  rate  Khedoles  for  service  to  Old 
Dominion  Electric  Cooperative.  The 
Company  atatca  that  the  reviaed  rate 
schedule*  are  mtended  to  correct  an 
error  in  rate  schedoles  filed  fai  Docket 
Na  ER85-400-000  and  therefore 
requests  waiver  (A  the  notice 
requirement*. 

Copiea  of  the  corrected  rate  schedules 
were  served  upon  Old  Dominion  Electric 
Cooperative,  the  Virginia  State 
Corporation  CommisMon  and  the  parties 
in  Docket  No.  ER8&-40O-00O. 

Comment  date:  November  29, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  beard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  (tf  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-28124  Filed  11-25-85;  8:45  am] 

■aiJNO  COOC  6717-01-11 

[Docket  Nm.  QFBS-eae-OOl  H  al.] 

AES  Thamss  at  aL;  SmaB  Powar 
Production  and  Cogenaratton 
Facilities;  Qualifying  Status;  CertMcate 
Applications,  Etc 

Comment  Date:  Thirty  dajrs  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

November  19. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  die  Cwnmission. 


1.  AES  Thaaws.  be. 

(Docket  No.  QF85-638-001] 

On  November  1. 1985.  AES  Thames, 
ha,  (Albican!),  of  1925  N.  Lynn  Street. 
Suite  1200i  Arlington.  Virginia  22208, 


submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  i  292.207  of  the  Commission's 
regulations.  The  orgminal  ap|dicati<Mi 
was  noticed  in  the  Fadatal  Rsgiatar  on 
August  20^  1905.  No  determination  has 
been  made  that  the  subouttal  constitutes 
a  complete  filing. 

The  topptng-cyde  cogeneration  >vill 
be  k>cated  at  UncasviDe.  Connecticut  It 
will  consist  of  two  circulating  fluidized 
bed  bmlerB  md  one  extraction  steam 
turbine  generated  unit  Extraction  steam 
generated  will  be  used  in  a  Recycle 
Paper  Mill.  The  net  electric  power 
production  capacity  of  die  facility  will 
be  180  MW.  lite  primary  energy  source 
wiU  be  coal,  llie  installation  of  the 
facility  will  begin  in  Auguat  1966. 

2.  AES  Petrolia.  Inc. 

(Docket  No.  QF8e-285-000] 

On  November  1, 1985.  AES  Petrolia, 
Inc,  (Applicant),  of  1925  N.  Lyim  St^et 
Suite  1200,  Arlington.  Virginia  22209 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  focihty  pursuant  to 
S  292.207  of  die  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
comi^ete  fiKng. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Petrolia. 
Pennsylvania.  It  will  consist  of 
circulating  fluidized  bed  boilers  and  an 
extraction-condensing  steam  turbine 
generating  unit.  Extraction  steam 
produced  by  the  facility  will  be  used  at 
Koppers  Company  for  chemical 
manufacturing  processes.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  137.9  MW.  The 
primary  energy  source  will  be  coal.  The 
installation  of  the  facility  will  begin  in 
January,  1987. 

3.  American  REF-FUEL  Company  of 
Hempstead 

[Docket  No.  QF86-124-00O] 

On  October  30, 1985.  American  REF- 
FUEL  Company  of  Hempetead 
(Applicant),  of  P.O.  Box  3151.  Houston. 
Texas  77253  submitted  for  filig  an 
application  for  certification  of  a  fadhty 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  oomplete  filing. 

The  small  power  production  facility 
will  be  located  at  Long  Island,  New 
York.  It  will  consist  of  three  biomass 
fired  boiler  units.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  00.2  MW.  "The  primary  energy  source 


will  be  bimnass  consisting  of 
commercial  and  municipal  sobd  waste. 

4.  Coldwater  Power  Project  Inc. 

(Docket  No.  (^te-im-COOH 

On  October  3a  1985.  Coldwater 
Power  Project  Inc.  (Applicant),  of  2576 
Hartnell  Avenue.  Redding  CalifcHnia 
96002  submitted  for  filing  an  ai^hcation 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  fiHg. 

The  small  power  production 
hydroelectric  facility  (FERC  P.  8317)  will 
be  located  near  Montgomery  Creek  in 
Shasta  County,  California  and  will 
utilize  the  water  resources  of  Roaring 
Creek.  The  electric  power  production 
capacity  of  the  facility  will  be  5  MW. 

A  separate  apphcatitm  is  required  for 
a  h)rdroelectric  project  bcense, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
apphcations  are  requested  by  separate 
public  notice.  Qaalifying  status  serves 
only  to  estabhsh  dUgibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  hcensing 
and  pollution  abatement. 

5.  Concept  Technology,  Inc. 

(Docket  No.  QF86-88-000| 

On  October  28, 1985,  Concept 
Technology,  Inc  (Applicant),  of  20 
Nassau  Street  Princeton.  New  Jersey 
08542  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  fadUfy  pmrsuant 
to  9  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes^ 
complete  filing. 

Hie  topping-cyde  cogeneration 
fadhfy  will  be  located  at  Brooklyn,  New 
York.  The  facilify  wrill  contain  a  Tecogen 
Model  No.  CM60  module,  consisting  of  a 
natural  gas-fired  engine,  an  induction 
generator  and  a  heat  exchanger.  The 
exhaust  heat  will  be  used  to  heat  the 
boiler  feed  water  for  It4arien-Heim 
Tower.  The  primary  energy  source  wiU 
be  natural  gas.  The  net  electrical  power 
production  capadty  of  the  fadhty  will 
be  60  kW.  The  instaliaUon  of  the  fadlify 
is  scheduled  to  beging  on  February  15. 
1988. 


Fedwal  Register  /  Vol.  50.  No.  228  /  Tuesday.  November  26,  1985  /  Notices 


6.  Hoyd  N.  BidweU  (Lost  Craek 
Hydroelectric  Project  No.  2) 

(Docket  No.  QF8e-127-000] 

On  October  30. 1985.  Floyd  N.  Bidwell 
(Applicant),  of  2576  Hartnell  Avenue. 
Redding,  California  96002  submitted  for 
Tiling  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.i207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  455  kilowatt  hydroelectric  facility 
(P.  5130)  will  be  located  in  Shasta 
County.  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

7.  Floyd  N.  BidweU  (Lost  Creek 
Hydroelectric  Project  No.  1) 

Docket  No.  QF86-1 28-000] 

On  October  30. 1985.  Floyd  N.  Bidwell 
(Applicant),  of  2576  Hartnell  Avenue. 
Redding.  California  96002  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  1.4  megawatt  hydroelectric 
facility  (P.  3863)  will  be  located  in 
Shasta  County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

8.  Gallia  Hydro  Partners 

(Docket  No.  QF86-1 61-000) 

On  October  31, 1985,  Gallia  Hydro 
Partners  (Applicant),  of  Third  Floor,  91 
Newbury  Street.  Boston  Massachusetts 
02116  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 


facility  pursuant  to  9  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  48  megawatt  hydroelectric  facility 
will  be  located  on  the  Ohio  River,  on  the 
State  line  between  Gallia  County.  Ohio 
and  Mason  County,  West  Virginia. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  Hemphill  Power  &  Light  Company 

(Docket  No.  QF84-423-001] 

On  October  21. 1985.  Hemphill  Power 
&  Light  Company  (Applicant),  of  RRI. 
Box  800,  New  London,  New  Hampshire 
03257,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  The  original 
application  was  noticed  in  the  Federal 
Register  on  August  22, 1984.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Springfield,  New 
Hampshire.  The  primary  energy  source 
will  be  wood  chips,  bark  and  fines,  the 
net  electric  power  production  capacity 
of  the  facility  will  be  13.8  MW.  The 
facility's  expected  on-line  date  is 
January  1988. 

10.  IBP  Inc. 

Docket  No.  QPBft-157-OOOl 

On  October  31, 1985,  IBP.  Inc. 
(Applicant),  of  P.O.  Box  494,  Dakota 
City,  Nebraska  68731  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Holcomb, 
Kansas.  The  facility  will  consist  of  an 
internal  combustion  diesel  engine 
generating  unit.  Both  steam  and  hot 
water  produced  by  the  facility  will  be 
used  in  the  cleaning  process  associated 
with  processing  beef.  The  electric  power 
production  capacity  of  the  facility  will 
be  12.5  MW.  The  primary  energy  source 
will  be  natural  gas.  the  installation  of 


the  facility  will  begin  in  late  1965  or 
1986. 

11.  IGngsburg  Cogen 

(Docket  No.  QF8&-15S-000] 

On  October  31, 1985,  Kingsbiu^ 
Cogen.  (Applicant),  of  One  Research 
Parkway.  Meriden,  Connecticut  06450- 
7124  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commissions 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Kingsburg, 
California.  The  facility  will  consist  of  a 
combustion  turbine  generating  unit,  a 
waste  heat  recovery  steam  generator, 
and  an  extraction-condensing  steam 
turbine  generating  unit.  Extraction 
steam  produced  by  the  facility  will  be 
used  by  Sun-Maid  Growers  for  various 
process  uses.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  28.6  MW.  "The  primary  energy  source 
will  be  natural  gas.  The  installation  of 
the  facility  will  begin  in  July  1, 1966. 

12.  K.L  Parkhurst  Corporation 

(Docket  No.  QF8&-152-000] 

On  October  30, 1985,  K.L  Parkhurst 
Corporation  (Applicant),  of  P.O.  Box  414. 
Mill  Street,  North  Hartland.  Vermont 
05052  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  400  kilowatt  hydroelectric  facility 
is  located  in  Windsor  County,  Vermont. 

A  separate  application  is  required  for 
a  hydroelectric  project  license,  primarily 
permit  or  exemption  from  licensing. 
Comments  on  such  applications  are 
requested  by  separate  public  notice. 
Qualifying  status  serves  only  to 
establish  eligibility  for  benefits  provided 
by  PURPA,  as  implemented  by  the 
Commission's  regulations,  18  CFR  Part 
292.  It  does  not  relieve  a  facility  of  any 
other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

13.  Lynchburg  Hydro  Associates 

(Docket  No.  QF8fr-168-000] 

On  October  31, 1985,  Lynchburg 
Hydro  Associates  (Applicant),  of  Third 
Floor.  91  Newbury  Street.  Boston, 
Massachusetts  02116  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
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productioa  fedlity  punuant  to  i  29Z.207 
of  the  Commissk»'«  rcqjulatioiis.  No 
determination  ha»  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  3.4  megawatt  hydroelectric 
facility  wiU  be  located  on  the  James 
River  in  the  City  of  Lyndibuig.  Viiynia. 

A  separate  application  is  requried  for 
a  hydroelectric  project  license, 
preliminaiy  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  r^ulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  low,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

14.  Mamalw  Hydro  CoipantioQ 

JDocket  No.  QPSB-ISS-OOO] 

On  October  30, 1965,  Mainstream 
Hydro  Coq>oration  (Applicant),  of  P.O. 
Box  414,  Mill  Street,  North  Hartland, 
Vermont  05052  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filii^ 

TTie  1,890  kilowatt  hydroelectric 
facility  will  be  located  at  the  Broad 
Street  Dam  in  the  City  of  Claremont  in 
Sullivan  County,  New  Hampshire. 

A  separate  application  is  requried  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  od  audi 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

15.  Mega  Hydro,  Im:. 

JDocket  No.  QF86-117-0001 

On  October  30, 1985,  Mega  Hydro,  Inc. 
(Applicant),  of  2576  Hartnell  Avenue. 
Redding,  California  96002,  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  the  Madera  Coonty, 
Califonua.  It  will  be  a  hydroelectric 
power  production  facility.  The  net 


electric  power  production  capacity  of 
the  facility  will  be  1.75  MW.  The 
primary  energy  source  will  be  falling 
water. 

A  separate  application  is  requried  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  rriieve  a  facOity  of 
any  other  requirements  of  local,  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

16.  Olsen  Power  Project,  Inc. 

[Docket  No.  QF88-116-000) 

On  October  30. 1985,  Olsen  Power 
Project  Inc.  (Applicant],  of  2576  Hartnell 
Avenue,  Redding.  California  96002, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  fadli^  pursuant 
top  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  in  the  Shasta  County. 
California.  It  will  be  a  hydro  electric 
power  production  facility.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  5.0  MW.  The  primary 
enagy  source  will  be  Calling  water. 

A  separate  api^catioa  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  fitim 
licensing  Comments  on  sudi 
applications  are  jequested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establi^  eligibihty  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  opCTStion.  licensing 
and  pollution  abatement. 

17.  TumbuU  Partners  and  Greenfields 
Irrigation  District 

[Docket  No.  QF86-160-000] 

On  October  31, 1985,  Tumbull 
Partners  and  Greenfields  Irrigation 
District  (Applicant),  of  Third  Floor.  91 
Newbury  Street  Boston,  Massachusetts 
02116  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  i  292JS07  of  the 
CcNBmission's  regnlations.  No 
detenninatian  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  9.5  megawatt -hydroelectric 
facility  will  be  located  on  the  Spring 
Valle  Canal  in  Teton  County.  Montana. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
prdiminary  pennit  or  exemption  from 
licensing.  Comments  on  sadi 
applications  are  requested  by  separate 
public  notice.  QnaUfying  status  serves 
only  to  estaUish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  It  does  not  relieve  a  facility  of  any 
other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

18.  Unrompahgre  Valley  Water  Users 
Association  and  Montrose  Partners 

[Docket  No.  QFae-iae-ooo] 

On  October  31, 1985.  Uncompahgre 
Valley  Water  Users  Association  and 
Montrose  Partners  (Applicant),  of  Third 
Floor  91  Newbury  Street,  Boston. 
Massachusetts  02116  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
prodndton  fadlity  pursuant  to  f  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  49  megawatt  hydroelectric  facility 
will  be  located  in  Montrose  County, 
Colorado. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
prdiminary  permit  or  exemption  from 
licensing.  Comments  on  audi 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
onfy  to  establish  eligibilify  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  rebeve  a  facilify  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation.  Ucensing 
and  pollution  abatement. 

19.  Upper  Mississippi  Water  Company, 
Inc 

(Docket  No.  QP8e-167-(X»I 

On  October  31. 1985,  Upper 
Mississippi  Water  Company,  Inc  c/o 
Mr.  Loren  E.  Desaonville,  Kutak,  Rode 
and  Huie  (Applicant)  of  1650  Famam 
Street  Omaha,  Nebraska  68101 
submitted  for  filing  an  application  for 
certification  of  a  fadlify  as  a  qualifying 
small  power  production  fadlity  pursuant 
to  i  292.207  of  the  Coramis^n's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  10  megawatt  hydroelectric  fisdlify 
will  be  located  at  River  Mile  in  Marietta, 
Ohio. 


48832 


Federal  Regbter  /  Vol.  50.  No.  228  /  Tuesday,  November  26.  1985  /  Notices 


A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local,  Slate  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

20.  Valsetz  Power  Company 

(Docket  .No.  QF86-221-000] 

On  November  1, 1985,  Valsetz  Power 
Company  (Applicant),  of  P.O.  Box  1414, 
1600  South  West  4th  Avenue,  Portland. 
Oregon  97201  (c/o  Boise  Cascade  Corp.) 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  Hling. 

The  4,000  kW  hydroelectric  facility 
(FERC  Project  No.  7217)  is  located  in 
Polk  County,  Oregon. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

21.  Weber  Basin  Water  Conservancy 
District 

(Docket  No.  QF86-76-00) 

On  October  24, 1985,  Weber  Basin 
Water  Conservancy  District  (Applicant), 
of  2837  East  Highway,  Uyton,  Utah 
84041  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
faciUty  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  1,478  kW  hydroelectric  facility 
(Projects  No.  6453-000)  will  be  located 
at  the  existing  Causey  Dam  on  the  South 
Fork,  Ogden  River  in  Weber  County, 
Utah. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 


applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

22.  Zond  Windsystem  Partners,  Ltd. 
Series  85-C 

(Docket  No.  QF86-159-000] 

On  October  31. 1985.  Zond 
Windsystem  Partners,  Ltd.  Series  85-C 
(Applicant),  of  112  South  Curry  Street. 
'Tehachapi,  California  93561  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Alameda  County, 
California.  The  primary  energy  source 
will  be  wind.  The  facility  will  consist  of 
25  wind  turbine  generators  rated  100 
kilowatts  each,  with  a  total  electric 
power  production  capacity  of  2.5 
megawatts. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[PR  Doc.  85-28125  Filed  ll-25-«5:  8:45  am) 

WLLINO  COOC  (717-01-11 

[Docket  No.  RP85-199-001] 

Algonquin  Gas  Transmission  Co.; 
Compliance  Filing 

November  21. 1965. 

Take  notice  that  on  October  31, 1985. 
Algonquin  Gas  Transmission  Company 
(Algonquin  Gas)  tendered  for  filing 
Substitute  First  Revised  Sheet  No.  641  to 


its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  in  compliance  with  the 
Commission's  orders  issued  on  October 
10, 1985  and  October  25. 1985  in  the 
above-referenced  docket.  According  to 
S  381.103(b)(2)(iii)  of  the  Conunission's 
regulations  (18  CFR  381.103(b)(2)(iii)). 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  November  13. 
1985. 

Algonquin  Gas  has  in  general  required 
Buyers  under  its  tariff  to  remit  payment 
on  the  nineteenth  day  of  the  month,  or 
one  day  prior  to  the  date  that  Algonquin 
Gas  must,  in  turn,  remit  payment  to 
Texas  Eastern  Transmission  Corp. 
(Texas  Eastern).  However,  when  the 
nineteenth  or  the  twentieth  day  of  the 
month  falls  on  a  Saturday,  Sunday  or 
bank  holiday.  Substitute  First  Revised 
Sheet  No.  641  permits  the  Buyers  to 
remit  payment  on  the  first  business  day 
following  the  nineteenth  day  of  the 
month.  This  latter  provision,  which  may 
not  permit  timely  receipt  of  funds  to 
meet  the  payment  obligation  to  Texas 
Eastern,  nevertheless,  is  being 
submitted,  subject  to  obtaining 
experience  thereunder  with  a  possibility 
of  subsequent  modification,  as  a 
reasonable  balance  between  the 
condition  imposed  by  the  Commission 
and  Algonquin  Gas'  undertaking  in  its 
October  17, 1985  motion  for 
reconsideration.  Algonquin  Gas  also 
states  that  it  has  specified  that 
payments  will  be  deemed  made  when 
they  are  received  by  Algonquin  Gas, 
inasmuch  as  the  timely  receipt  of  funds 
is  of  critical  importance  where  wire 
transfer  payment  of  such  funds  is  to  be 
made  to  Texas  Eastern. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
27, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-28220  Filed  11-25-65;  6:45  am] 
BtLUNQ  CODE  srir-oi-n 
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(Docktt  No.  TAae-1-51-002] 

Great  Lakes  Gas  Transmission  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 
Under  Purchased  Gas  Adjustment 
Clause  Provisions 

November  21, 1985 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes), 
on  November  13, 1985,  tendered  for 
filing  Substitute  Fifty-Fifth  Revised 
Sheet  No.  57  to  its  FERC  Gas  Tariff.  First 
Revised  No.  1,  proposed  to  be  effective 
November  1. 1985. 

Substitute  Fifty-Fifth  Revised  Sheet 
No.  57  reflects  the  underlying  rates  as 
prescribed  by  the  Commission  letter 
dated  October  31. 1985  in  Docket  Nos. 
TA86-1-61-000  and  TA86-1-51-001. 

On  November  1. 1985  Great  Lakes 
filed  with  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  a  Motion  to  Clarify  Prior  Order 
and  Enforce  Mandate  requesting  the 
Court  to  issue  a  further  order  stating  its 
intent  that  the  rate  design  methodology 
ordered  by  the  Court  on  August  13, 1985, 
should  be  reinstated  effective  October  1, 
1985,  and  should  remain  in  effect  intil 
changed  prospectively  in  accordance 
with  law.  If  the  Court  issues  such  an 
order,  Fifty-Fourth  Revised  Tariff  Sheet 
No.  57  and  Fifty-Fifth  Revised  Tariff 
Sheet  No.  57,  previously  filed  by  Great 
Lakes,  would  reflect  the  appropriate 
rates  and  would  be  refiled  in 
compliance  with  the  Court's  Order 
thereby  rendering  moot  Substitute  Fifty- 
Fifth  Revised  Tariff  Sheet  No.  57  filed 
herewith. 

Any  persontlesiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  2, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
cot  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  P.  Plumb. 
Secretary. 
PR  Doc.  85-28221  Filed  11-25-85:  8:45  am] 

BILUNQ  CODE  •717-01.«l 


[Docket  Na  CP7S-M1  ot  sL] 

Great  Plains  Gasification  Aasoctof; 
Notice  of  Prices  Charged 

November  21, 1985. 

In  the  matter  of  Great  Plains  Gasification 
Associates,  Docket  No.  CP78-391;  ANR 
Pipeline  Co.;  Natural  Gas  Pipeline  Co.  of 
America;  Tennessee  Gas  Pipeline  Co.,  a 
Division  of  Tenneco  Inc.:  Transcontinental 
Gas  Pipe  Line  Corp..  Docket  Nos.  CP75-278 
and  CP77-558. 

Take  notice  that  on  August  23. 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street 
P.O.  Box  1208.  Lombard.  Illinois  60148. 
filed  in  Docket  No.  CP78-d91.  et  al,  a 
notice  of  prices  changed  under  Natural's 
gas  purchase  agreement  with  Great 
Plains  Gasification  Associates  during 
the  12-month  period  ending  June  30, 
1985.  The  notice  filed  by  Naturcd  is 
required  under  Section  3  of  Article  IV  of 
the  offer  of  settlement  approved  by  the 
Commission  in  the  above  referenced 
dockets  in  Opinion  No.  119, 15  FERC 
1 61,106  (April  30, 1981).  Section  1  of 
Article  rv  of  the  offer  of  settlement  also 
requires  that  this  notice  be  publicly 
noticed  in  accordance  with  the 
Commission's  regulations. 

Natiu-al  notes  that  during  the  first  five 
years  the  price  of  synthetic  natural  gas 
(SNG)  purchased  from  Great  Plains 
Gasification  Associate  is  set  by  contract 
as  the  lower  of  either  the  formula  price 
or  the  No.  2  fuel  oil  price.  It  is  indicatged 
that  throughout  the  period  for  which 
Natiu-al  reported  prices  the  No.  2  fuel  oil 
price,  converted  to  an  equivalent  million 
Btu  basis  assuming  138,600  Btu's  per 
gallon  of  No.  2  fuel  oil,  was  the  lower 
price.  Accordingly,  it  is  further  indicated 
that  SNG  prices  ranged  from  $5.4582  per 
million  Btu  (February  1985)  to  $6.0999 
per  million  Btu  (July  1984)  during  the  12- 
month  period.  June  1985  prices  were 
stated  as  $5,588  per  million  Btu's, 
compared  to  $4.8639  per  million  Btu's 
imder  the  formula. 

A  copy  of  Natural's  notice  is  available 
at  the  Commission's  Office  of  Public 
Information.  Any  parties  desiring  to 
comment  on  the  Notice  should  on  or 
before  December  10, 1985,  file  such 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20406. 

Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  85-28216  Filed  11-25-85;  8:45  am] 
MLLiNO  CODE  srir-oi-ii 


[Dodcot  Na  CP7S-391  et  sL] 

Great  Plains  QasHlcatlon  Aaaoclatea; 
Notice  of  Prices  Charged 

November  21, 1965 

In  the  matter  of:  Great  Plains  Gasification 
Associates.  Docket  No.  CP76-d91,  ANR 
Pipeline  Co.;  Natural  Gas  Pipeline  Co.  of 
America:  Tennessee  Gas  Pipeline  Co.,  a 
Division  of  Tenneco  Inc.:  Transcontinental 
Gas  Pipe  Line  Corp.,  Docket  Nos.  CP75-278 
and  CP77-556. 

Take  notice  that  on  August  12. 1B85. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit  Michigan 
48243.  filed  in  Docket  No  CP78-391,  et 
al.,  a  notice  of  Prices  charged  under 
ANR's  gas  purchase  agreement  with 
Great  Plains  Gasification  Associates 
during  the  12-month  period  ending  June 
30, 1985.  The  notice  filed  by  ANR  is 
required  under  Section  3  of  Article  IV  of 
the  offer  of  settlement  approved  by  the 
Commission  in  the  above  referenced 
dockets  in  Opinion  No.  119, 15  FERC 
1 61.106  (April  3a  1981).  Section  1  of 
Article  IV  of  the  offer  of  settlement  also 
requires  that  this  notice  be  publicly 
noticed  in  accordance  with  the 
Commission's  regulations. 

ANR  notes  that  during  the  first  five 
years  the  price  of  synthetic  natural  gas 
(SNG)  purchased  from  Great  Plains 
Gasification  Associates  is  set  by 
contract  as  the  lower  of  either  the 
formula  price  or  the  No.  2  fuel  oil  price. 
It  is  indicated  that  throughout  the  period 
for  which  ANR  reported  prices  the  No.  2 
fuel  oil  price,  converted  to  an  equivalent 
million  Btu  basis  assuming  138,690  Btu's 
per  gallon  of  No.  2  fuel  oil,  was  the 
lower  price.  Accordingly,  it  is  further 
indicated  that  SNG  prices  ranged  from 
$5.4582  per  million  Btu  (February  1985) 
to  $6.0999  per  million  Btu  (July  1984) 
during  the  12-month  period.  June  1985 
prices  were  stated  at  $5,588  per  million 
Btu's  compared  to  $6.8639  per  million 
Btu's  imder  the  formula. 

A  copy  of  ANR's  notice  is  available  at 
the  Commission's  Office  of  Public 
Information.  Any  parties  desiring  to 
comment  on  the  Notice  should  on  or 
before  December  10, 1985,  file  such 
comments  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426. 

Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-28215  Filed  11-25-85;  8:45  am] 
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[Docket  No.  CP7a-391 1  A] 

Great  Plaina  Gaaification  ^ttwiatee: 
Notice  of  Prices  Ctwrged 

NovamlMr  21. 19S5 

In  the  matter  of:  Great  Plains  Gasification 
Associates:  Docket  No.  CP78-391;  ANR 
Pipeline  Co.  Natural  Gas  Pipeline  Co.  6i 
America:  Tennessee  Gas  Pipeline  Company, 
a  Division  of  Tenneco  Inc.,  Transcontinental 
Gas  Pipe  Line  Corp..  Docket  Nos.  CP75-278 
and  CP77-556. 

Take  notice  that  on  August  8, 1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  2700  Post  Oak 
Boulevard.  P.O.  Box  1396.  Houston. 
Texas  77251.  filed  in  Docket  No.  CP78- 
391,  et  aJ.,  a  notice  of  prices  charged 
under  Transco's  gas  purchase  agreement 
with  Great  Plains  Gasification 
Associates  during  the  12-month  period 
ending  June  30. 1985.  The  notice  filed  by 
Transco  is  required  under  Section  3  of 
Article  IV  of  tfie  offa  of  settlement 
approved  by  the  Commission  in  the 
above  referenced  dockets  in  Opinion 
No.  119. 15  FERC  |  61,106  (April  3a 
1981).  Section  1  of  Article  IV  of  the  offer 
of  settlement  also  requires  that  this 
notice  be  publicly  noticed  in  accordance 
with  the  Commission's  regulations. 

Transco  notes  that  during  the  first  five 
years  the  price  of  synthetic  natural  gas 
(SNG)  purchased  from  Great  Plains 
Gasification  Associates  is  set  by 
contract  as  the  lower  of  either  the 
formula  price  or  the  No.  2  fuel  oil  price. 
It  is  indicated  that  throughout  the  period 
for  which  Transco  reported  prices  the 
No.  2  fiiel  oil  price,  converted  to  an 
equivalent  million  Btu  basis  assuming 
138,690  Btu's  per  gallon  of  No.  2  fuel  oil. 
was  the  lower  price.  Accordingly,  it  is 
further  indicated  that  SNG  prices  ranged 
from  $5.4582  per  million  Btu  (February 
1985)  to  $6.0999  per  million  Btu  Quly 
1984)  during  the  12-month  period.  June 
1985  prices  were  stated  at  $5,588  per 
million  Btu's  compared  to  $6.8639  per 
million  Btu's  under  the  formula. 

A  copy  of  Transco  notice  is  available 
at  the  Conmiission's  Office  of  Public 
Information.  Any  parties  desiring  to 
comment  on  the  Notice  should  on  or 
before  E>ecember  10, 1985.  file  such 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 


Capitol  Street,  NE..  Washington.  DC 

20426. 

KaMMh  F.  PluBb, 

Secretary. 

(FR  Doc.  85-28214  Filed  11-25-85:  &45  am] 

MLUNO  COOC  C/ir-OI-H 

[Ooclnl  Na  SAa6-3-000] 

F.a  Holl;  Petition  for  Ad|ustinent 

Issued  November  21, 19B5. 

Take  notice  that  on  October  21, 1985, 
F.G.  Holl  (HoU)  filed  a  petition  for 
adjustment  pursuant  to  section  502(c)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  requesting  adjustment  relief 
from  the  filing  requirement  of  S  271.805 
of  the  Commission's  regulations  so  that 
it  will  be  excused  from  refunding  a 
portion  of  the  NGPA  section  108  stripper 
well  rates  collected  for  gas  sold  from  the 
Enlow  No.  3  well  during  the  period.  May 
1. 1980  through  April  25, 1984.  The  Enlow 
No.  3  well  is  located  in  the  Wil  Field, 
Edwards  County,  Kansas  and  the  gas 
produced  there-from  is  sold  to  Northern 
Natural  Gas  Company. 

Holl  states  that  the  Kansas  State 
Corporation  Commission  (KSCC) 
initially  determined  on  July  24, 1980,  that 
the  subject  well  qualified  for  NGPA 
section  108  stripper  well  status  and  that 
such  determination  was  based  on  the 
well's  average  daily  production  rate  of 
60  Mcf  or  less  for  the  90  day  production 
period  from  December  1. 1979  through 
February  29, 1980.  Holl  states  that 
begiiming  in  1979,  production  irom  the 
well  began  to  decline  because  of  water 
encroachment  and  that  in  February  1980 
it  employed  a  recognized  enhanced 
recovery  technique  to  remove  water 
from  the  well  and  increase  production. 
Holl  states  that  due  to  the  success  of  the 
recovery  technique,  the  well's 
production  increased  to  an  average 
daily  rate  of  86  Mcf  for  a  subsequent  90 
day  production  period,  thereby  causing 
the  well  to  be  disquahfied  for  stripper 
well  status  as  of  May  1. 1980.  Holl  states 
that  although  it  continued  to  collect  the 
section  108  rate,  it  failed  to  timely  file, 
as  required  by  section  271.805  of  the 
Commission's  regulations,  either  a 
notice  of  stripper  well  disqualification  or 
a  petition  for  a  determination  that  the 
increased  production  from  the  well 
resulted  from  the  application  of  a 
recognized  enhanced  recovery 


Pfofct  No. 


Projsct  Nanw 


technique.  Holl  states  that  on  April  26. 
1964  it  filed  a  new  application  for  a 
section  106  determination  and  on 
January  29. 1985  filed  a  petition  for 
determination  that  the  well's  increased 
production  was  the  result  of  a 
recognized  enchanced  recovery 
technique.  Both  applications  were 
approved  by  the  KSCC. 

In  support  of  its  petition.  Holl  states 
that  its  failure  to  make  the  proper  filings 
in  connection  with  the  status  of  the 
subject  well  resulted  fit>m  inadvertent 
error.  HoU  states  that  if  adjustment 
relief  is  not  granted,  it  will  be  required 
to  refund  approximately  $388,642.11  in 
principal  and  interest.  Further  Holl 
states  that  if  limited  to  collecting  the 
NGPA  section  104  rate  for  gas  sold 
during  the  period  when  the  well  was 
ineligible  for  stripper  well  status,  it  will 
suffer  an  out-of-pocket  loss  of  $9,534.12. 
Holl  states  that  such  an  out-of-pocket 
loss  will  cause  it  to  suffer  a  special 
hardship. 

The  procedures  applicable  to  the 
conduct  of  this  proceeding  are  set  forth 
in  Rules  1101-1117  (Subpart  K)  of  the 
Commission's  rules  of  practice  and 
procedures.  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  1105.  All  motions  to  intervene  must 
be  filed  within  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Kenneth  F.  Phimb. 
Secretary. 
FR  Doc.  85-28224  Filed  11-25-85;  &4S  am] 
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[Prelect  No.  S2S0-000. 7223-000, 4684-001, 
2934-005  and  2934-006] 

Iflontana  Natural  Energy,  Inc.,  STS 
Consultants  Ltd..  Long  Lalce  Energy 
Corp,.  New  York  State  Electric  and  Gas 
Corp.,  AvaNabitity  of  Environmental 
Asaessment  and  Finding  of  No 
Significant  bnpact 

November  21. 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1960,  the 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission 
(Conmussion),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Applkart 


7223-000- 
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FiSirti»g  Daw.. 
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WMRoMlMdClMk.. 
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Montanu  Natural  Energy,  Inc. 
STS( 
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AppleM 


Lang  Uk*  Enwgy  Coip,  and 
Yoik  SUM  EMcthc  «  Qm  Corp. 


Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 

Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000, 625 
North  Capitol  Street  NE.,  Washington. 
DC  20426. 
Kenneth  F.  Plumb, 
Secretary, 
[FR  Doc  85-28217  Filed  11-2&-85:  a45  am] 

MLUNO  CODE  «717-ei-M 


[Docket  No.  RP86-21-000] 

Transcontinental  Gas  Pip*  Line  Corp.; 
Proposed  Ctianges  In  FERC  Gas  Tariff 

November  21, 1985. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
November  18, 1965  tendered  for  fiUng  to 
be  effective  December  19, 1985  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1; 


Second  Revised  Sheet  No.  154 
Second  Revised  Sheet  No.  155 
Second  Revised  Sheet  No.  156 
Second  Revised  Sheet  No.  167 
First  Revised  Sheet  No.  171 
First  Revised  Sheet  No.  183 
First  Revised  Sheet  No.  184 

Transco  states  that  the  purpose  of  this 
filing  is  to  revise  the  provisions  of  its 
interruptible  transportation  rate 
schedules,  specifically  Rate  Schedules 
T-I,  T-n,  T-m  and  T-P.  to  permit 
Transco  to  charge,  to  each  shipper  any 
and  all  filing  fees  associated  with  a 
shipper's  request  for  service  under  each 
of  these  rate  schedules. 

Transco  further  states  that  copies  of 
the  instant  filing  have  been  mailed  to 
each  of  its  customers  and  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NR,  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR    * 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  2, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Humb, 

Secretary. 

[FR  Doc.  85-28222  Filed  11-25-85;  8:45  am] 

BoiJNO  cooc  arir-ot-M 


[Profsct  No*.  899»-000, 9009-000, 9263- 
000, 6887-001,  and  8396-WO] 

White's  Bridge  Hydro,  Co.  (Victor  D. 
Leabu),  Pan  Pacific  Hydro,  Inc, 
Hutchens-Stevens  Branch  Hydro,  Ine, 
Daniel  J.  Hortf  I,  Great  Bear 
Hydrofwwer,  inc^  Availability  of 
Environmental  Assessment  and 
Hnding  of  No  Significant  Impact 

November  21, 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1960,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
hcenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Protact 

No. 

Project  nomo 
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Weiwbody 
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NJ 
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8396-000 

Pmdkmnat                         

Kno«*on 

Gf>a»  Bear  My<>opoi»ar.  Inc. 

EnvirtHimental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's  the  Commission's  staff  concludes 
that  these  projects  woidd  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 


Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

Kennetli  F.  Plumb, 

Secretary. 

[FR  Doc.  85-28218  Filed  11-25-85;  8:45  am] 

BIUJNO  CODE  6717-«1-M 


Office  of  Energy  Research 

Energy  Research  Advisory  Board, 
Chemtetry  Review  Panel;  Open 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Qiemistry  Review  Panel  of  die 
Energy  Research  Advisory  Board  (ERAB). 
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Date  and  time:  December  18, 188S— AdO 
a  jn.— SKX)  pjn.  December  19, 1985—0:00 
ajn. — 5:00  p.m. 

Place:  Ramada  Inn.  6600  North  Mannheim 
Road.  Rosemoot  IL  80018. 

Contact  Williani  L  Woodard,  Department 
of  Energy,  Office  of  Energy  Research,  1000 
Independence  Avenue,  SW.  Washington,  DC 
20585.  (202)  252-5767. 

Purpose  of  the  parent  board:  To 
advise  the  Department  of  Energy  (DOE) 
on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department. 

Purpose  of  the  panel:  The  Chemistry 
Review  Panel  is  a  subgroup  of  ERAB 
and  reports  to  the  parent  Board.  The 
Chemistry  Review  Panel  will  review  the 
National  Research  Council's  report, 
"Opportunities  in  Chemistry"  and,  in 
particular,  assess  its  speciHc  suggestions 
for  initiatives  that  are  recommended  for 
the  Department  of  Energy. 

Tentative  Agenda 

December  18, 1985 

•  A  discussion  of  the  National 
Academy  of  Sciences  report, 
"Opportunities  in  Chemistry"  and 
briefings  from  representatives  of  the 
Department  of  Eneigy's  National 
Laboratories,  and  from  the  university 
and  industry  communities. 

•  Public  Comment — (10  minute  rule) 
December  19, 1985 

•  Discussion  by  the  Panel  of  its 
preliminary  findings  and  report  drafting 
sessions. 

•  Public  comment — (10  minute  rule) 

Public  Participation 

The  meeting  is  open  to  the  public 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Wilham 
Woodard  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes  of  the  Meeting 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-igo.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington,  DC,  between  9:00  a-m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  Washington,  DC,  on  November 
2ai985. 

Charim  E.  Catfaey, 

Deputy  Director,  Science  and  Technology 
Affairs  Staff.  Office  of  Energy  Research. 
[PR  Doc.  85-28143  Filed  11-25-85;  &45  am] 

■LLWQ  COOK  MSO-01-«I 


Office  of  Hearing  and  Appeals 

Implementation  of  Special  Refund 
Procedures;  Jimmy's  Gas  Stations,  Inc. 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

SUHMARV:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Eneigy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$6,275  obtained  as  a  result  of  a  consent 
order  which  the  E)OE  entered  into  with 
Jimmy's  Gas  Stations.  Inc.,  a  reseller- 
retailer  of  petroleum  products  located  in 
Auburn,  Maine.  The  money  is  being  held 
in  escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
DOE'S  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
S.W..  Washington,  D.C  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0102. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Nancy  L  Kestenbaum,  Office  of 
Hearings  and  Appeals,  Department  of 
Eneigy,  1000  Independence  Avenue. 
S.W..  Washington.  D.C.  20585  (202)  252- 
6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  {  205.282(b)  of  the 
procedural  regulations  of  die 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $6,275  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Jimmy's  Gas  Stations,  Inc. 
Qimmy's).  The  funds  were  provided  to 
the  DOE  by  Jimmy's  to  settle  all  claims 
and  disputes  between  the  firm  and  the 
DOE  regarding  the  manner  in  which  the 
firm  applied  the  federal  price  regulations 
with  respect  to  its  sales  of  refined 


petroleum  products  during  the  period 
November  2, 1973  dirough  May  4, 1S74. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage,  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  firms  and 
individuals  who  purchased  No.  2  heating 
oil  and  diesel  fuel  from  Jimmy's.  In  order 
to  obtain  a  refund,  a  claimant  will  be 
required  to  S'jbmit  a  schedule  of  its 
monthly  purchases  6x>m  Jimmy's  and  to 
demonstrate  that  it  was  injured  by 
Jimmy's  pricing  practices.  Applicants 
must  submit  specific  documentation 
regarding  die  date,  place,  and  volume  of 
products  purchased,  whether  the 
increased  costs  were  absorbed  by  the 
claimant  or  passed  through  to  other 
purchasers,  and  the  extent  of  any  injury 
alleged  to  have  been  suffered.  An 
ai^Hcant  clahning  $5,000  or  less, 
however,  will  be  required  to  document 
only  its  purchase  volumes. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  interested 
parties  to  submit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  fimds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  IKX)  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  hoUdays, 
in  the  PubUc  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234, 1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585. 

Dated:  November  19, 1985. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Proposed  Dedsion  and  Order  of  the 
D^MTtmeot  of  Energy 

Implementation  of  Special  Refund 
Procedures 

November  19, 1985 

Name  of  Finn:  Jinuny's  Gas  Stations, 
Inc. 

Date  of  Filing:  October  13. 1983. 

Case  Number  HEF-0102. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 


r- 
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Hearingt  and  Appaato  (OHA)  fonmiltt* 
and  inylaniit  ■parial  prooedui—  to 
disttibma  fimdi  McaiMd  aa  a  result  of 
an  enforcement  pBooeedb^  in  ocdar  to 
remedy  the  efitaa  of  actual  or  alleged 
violatiobs  of  the  DOB  regiUattoos.  See 
10  CPR  Part  206,  Sot>part  V.  In 
acoBRHBCe  with  the  provisions  of 
Subpart  V,  on  October  19. 1969.  BRA 
nled  a  ratilraii  rof  the  ^'"|>**'"**''TMifn  of 
Special  Refond  ftocedares  in 
connection  wfth  a  consent  order  entered 
into  wMi  Jlnniy's  Gas  Stations,  be. 
(Jimmy's). 

I.  Background 

Jimmy's  is  a  "resettsr^etailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  10  CPR  212.31  and  is 
located  in  Auburn.  Maine.  A  DOE  audit 
of  limmy's  records  revealed  possible 
violatioos  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212, 
SubpaH  F.  The  audit  alleged  that 
between  November  2, 1973  and  May  4, 
1974,  Jimmy's  overcharged  by  $8,273  in 
its  sales  of  No.  2  heating  oil  and  diesel 
fuel 

In  order  to  settle  all  claims  and 
disputes  as  to  the  firm's  sales  of  No.  2 
heating  oil  and  diesel  fuel  during  the 
audit  period,  Jimmy's  and  the  DOE 
entered  into  a  consent  order  on  May  12, 
1980.  The  consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  there  was  no  finding  that  vtolations 
occurred  The  consent  order  also  states 
that  JiBuny's  does  not  admit  to  any 
violations  of  the  regulations. 

Under  the  terms  of  the  consent  order, 
Jimmy's  was  required  to  deposit  $6,275 
into  an  interest  bearing  escrow  account 
for  ultimate  distribution  by  the  DOB. 
Jimmy's  remitted  this  sum  on  August  25, 
1981.' 

II.  Proposed  Refund  PtocedBres 

The  procedural  regulations  of  the  DOE 
set  ford)  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  c^  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  readily  identify  those 
persons  who  might  have  been  injured  by 
the  alleged  overcharges  or  to  readily 
ascertain  the  amount  of  any  such  injury. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  CK4A  to 
fashion  procedures  to  distribute  refunds, 
see  Office  of  Enforcement,  9  DC« 
1 82,506  (1981),  and  Office  of 


'  As  of  October  51,  tSSS.  ttie  |iiiuny>  escrow 
account  WKAnntAtOMlU.  iaciwdiag  accniad 
inlered. 


En/bnceoient  8  D(»  1 82JI7  nni) 
(Vidbiv). 

As  in  other  Subp«t  V  cases,  we 
believe  that  this  proceediagBlKMild 
consist  of  two  stages.  In  the  first  stage, 
we  win  consider  claims  of  tdentifiaMe 
purchasers  of  refined  petroleum 
proiiucts  ttiat  may  have  bees  injured  by 
Jimmy's  pricing  practioee  dwtng  the 
consent  order  period,  November  2, 1973 
through  May  4. 1974.  After  all 
meritoiioM  flEst-etege  dakns  have  been 
paid,  any  remainmg  funds  may  be 
distributed  in  a  second-stage 
proceeding.  See,  e^..  Office  of  Special 
Counsel,  10  DOE  t  •S.fMS  (1962) 
[Amoco). 

A.  Refunds  to  Identifiable  Purcbaaera 

In  the  first  stage  of  the  Jiamiy's  refund 
proceeding,  we  propose  to  distribute  the 
funds  currently  in  escrow  to  ft^<w«^»ntt 
who  demoostrate  that  they  were  Bajored 
by  Jimmy's  alleged  ovMcharges.  As  we 
have  done  in  many  prior  refund  cases, 
we  propose  to  adapi  certain 
presumptions,  wdiich  wfll  be  used  to 
help  determine  the  levd  of  a  pwcfaaser's 
injury. 

The  use  of  presumptions  in  refund 
cases  is  specifically  autiiorized  by 
applicable  DOE  procedural  regnlationa. 
liie  presumptions  we  plan  to  adopt  in 
this  case  are  used  to  permit  clainwnts  to 
participate  in  the  refund  inocess  at  a 
re£i8onable  ooet  and  will  enable  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible  in  view  of 
the  limited  resources  available.  Hrst,  we 
plan  to  adopt  a  presomptioa  that  the 
alleged  overcharges  were  di^ersed 
evenly  among  all  sales  of  prodocts  made 
during  the  consent  order  period.  la  the 
past,  we  have  referred  to  a  refmtd 
process  that  uses  this  pcesumptkni  as  a 
vohunetric  system.  Serand,  we  propose 
to  adopt  a  i»esumption  of  faijnry  with 
respect  to  small  daims.  As  a  separate 
matter,  we  are  making  a  propowd 
finding  that  ultimate  coasumers  of 
Jimmy's  products  were  injured  by 
Jimmy's'  pricing  {H-actices. 

The  pro  rata,  or  volimtetric  refund 
presumption  assumes  that  alleged 
overcharges  by  a  consent  order  firm 
were  spread  equally  over  all  galkma  of 
product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOB 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This  presumption 
is  rebuttable,  however.  A  claimant  that 
believes  that  it  absorbed  a 
disproportionate  amount  of  the  alleged 
overcharges  may  sidmiit  evidence 
proving  this  claim  in  order  to  receive  a 
larger  refund.  See  Sid  Richardaon 


Cotton  and  GaeoUne  Co.  aud 
Richardson  Products  Ca/Siewchnd 
Propane  Co.,  12  DOB1 864)64  (1664).  and 
cases  etted  therein  at  68.164. 

Under  the  vohmetrie  system,  a 
claimant  will  be  eBgiMe  to  receive  a 
refold  eqoal  to  die  mmrtMr  of  gallons 
purchascKl  from  Jiuaufs  tfanes  the 
vohoaeMc  factor.  The  voluffietric  fsctor 
is  the  average  per  gallon  refund  and  in 
this  case  equflis  tbOWO  per  gaBon.*  In 
addition,  successful  ddmants  will 
receive  s  proportionate  riiare  of  Ae 
accrued  interest. 

The  second  presumption  we  plan  to 
use  is  that  clalmante  seeking  small 
refunds  were  injured  by  Jiomiy's  pricing 
practices.  There  are  a  number  of  bases 
for  such  a  presumption.  See,  e.g^  Ubaa 
Oil  Co..  9  DOE  \  82,541  (1962).  Firms 
which  win  be  eligible  for  refiinds  were 
in  the  chain  of  distribution  whore  the 
aneged  overcharges  occurred  and 
therefore  experienced  some  in4>act  of 
the  aneged  overcharges.  Under  the 
smaU-claims  presumption,  a  reseller  or 
retailer  claimant  wiU  not  be  required  to 
submit  any  additional  evidence  ci  injury 
beyond  purchase  volumes  if  ite  refund 
claim  is  based  on  purcfaasas  below  a 
certain  threshold  leveL* 

As  noted,  we  are  proposing  a  finding 
that  end  user— or  ultimate  consumer — 
purchasers  whose  buateess  operations 
are  unrelated  to  the  petroleum  Industry 
were  iajuted  by  the  alleged  overcharges 
settled  in  the  consent  arknt.  Unlike 
regulated  firms  in  the  petniaoa 
industry,  memheis  of  this  groop 
generaUy  were  not  sobject  to  price 
controls  during  the  conaent  ortar  period, 
and  ttiey  were  not  required  to  keep 
reoords  vidiich  Justified  selling  price 
increases  by  rderence  to  cost  increases. 
For  these  reasons,  an  analyeis  of  tiie 
impact  of  die  alleged  overchargeaon  the 
final  prices  of  non-petroteom  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proi  midiim.  See  Office  of 
Enforcement,  10  DOB  \  86,072  (1983) 
(PVM\\  see  also  Texas  Oil »  Gas  Corp.. 
12  DO^  at  88,209,  and  cases  cited 
therein.  Therefore,  to  prove  injury, 
ultimate  coosamers  must  docmnenl  otdy 
their  purchase  vohunea. 


This  figure  is  onrnovf  (fivUliig  tne  SB.27S 
senlenanl  anoiMt  bgr  dw  tOM-SMsaUoM  ef 
products  soM  by  fioMay's  dasiat  (be  oonsant  order 
period. 

'  Due  to  the  relatively  small  siae  of  the  eaoow 
aocouDt  we  will  not  faidnde  a  detailed  dlacMston  of 
the  threshold  aoKnmt  here.  Tlw  eaaal  standaide  for 
cJatasa  la  axcesa  of  ibis  SSASS  tkreskoU  aae 
applicable  here,  bowaver.  For  a  mart  deHilad 
discussion  of  these  standards,  sec  Texas  Oil  S  C«* 
Coiv-.  12  DOE  1 8S,oas  (1984);  Offtce  of  Special 
Counsel  11  DOE  1 85,226  (19S4)  fCeMoo),  and  cases 
dted  therein. 
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As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  resitution  in 
those  situations.  See.  e^..  Uban  Oil  Co.. 
9  U(X.  at  85,225.  See  also  10  CFR 
205.286(b).  The  same  principle  applies 
here. 

B.  Applicationa  for  Refund 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  shoidd  file  an 
Application  for  Refund  pursuant  to  10 
cm  205.283.  In  its  application,  a 
claimant  must  include  a  schedule, 
broken  down  by  product  of  its  monthly 
purchases  from  Jimmy's.  Applicants 
should  also  provide  all  relevant 
information  neceMiary  to  support  their 
claim  in  accordance  with  the 
presumptions  stated  above.  A  claimant 
must  also  state  whether  it  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  underlying  diese 
proceedings.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  fiirm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  odier 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund.  Finally,  an 
applicant  should  report  whether  it  is  or 
has  been  involved  as  a  party  in  DOE 
enforcement  or  private.  {  210  actions.  If 
these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  described  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refund 
is  pending.  See  10  CFK  205.9(d). 

C  Distribution  of  Remaining  Consent 
Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
pnx»eding  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 

It  Is  Therefore  Ordered  That 


The  refund  amount  remitted  to  the 
Department  of  Energy  by  Jimmy's  Gas 
Stations,  Inc.  pursuant  to  the  consent 
order  executed  on  May  12,  lOSa  will  be 
distributed  in  accordance  with  the 
foregoing  decision. 

(FR  Doc.  as-2n46  Filed  11-25-85;  8:45  am] 
I  coos  l<i»  SI  II 


ENYIRONMEMTAL  PROTECTION 
AGENCY 

IOf>TS-S920SA:  TSH-fRL  2930^1 

Certain  Chemicals;  Approval  Of  TMt 
Marketing  Exemptions 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


R  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(hK6)  of  the  Toxic  Substances 
Control  Act  (TSCA),  TME-86-1.  The  test 
marketing  conditions  are  described 
below. 

EFFECnve  DATE  November  18, 1985. 

RM  RfRTHER  MFOflMATION  CONTACn 

Christen  Bashor,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-e09, 401 M  SL  SW., 
Washington.  DC  20460,  (202-382-3725). 

SUPPLEKKNTAIIV  MFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  frt>m  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
mariceting  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment,  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
mariceting  exemption  upon  receipt  of 
new  information  which  casts  sij^cant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-88-1.  EPA 
has  determined  that  test  mariceting  of 
the  new  chemical  substance  described 
below,  imder  the  conditions  set  out  in 
the  TME  application,  and  for  the  time 
period  and  restrictions  (if  any)  specified 
below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 


not  exceed  those  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met 

The  following  additional  restrictions 
apply  to  TME-8e-l.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  use  of  the  substance  is  restricted  to 
that  approved  in  the  TME.  In  addition, 
the  company  shall  maintain  the 
following  records  until  five  years  after 
the  date  they  are  created,  and  shall 
make  them  available  to  EPA  for 
inspection  of  copying  in  accordance 
with  section  11  of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  produced. 

2.  The  applicant  must  maintain 
records  of  Uie  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T8»-l 

Date  of  Receipt  October  8, 1985 
Notice  of  Receipt  October  22. 1985  (50 

FR  42774) 
Applicant  Confidential 
Chemical:  (G)  Anhydride  adducted  with 

a  polypropylene  glycol 
Use:  (G)  Epoxy  cross-linking  agent  for 
potting,  sealing,  and  encapsulation  of 
electrical  components. 
Production  Volume:  Confidential 
Number  of  Customers:  Confidential 
Worker  Exposure:  Confidential 
Test  Marketing  Period:  One  year 
Commencing  on:  November  18, 1985 
Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  present  any 
unreasonable  risk  of  injury  to  health 
Public  Comments:  None 

The  Agency  reserves  the  right  to 
rescind  approval  or  modigy  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  or  injury  to  health 
or  the  environment 

Dated-  November  18, 1985. 
Odd  R.  day. 

Director.  Office  of  Toxic  Substances. 
FR  Doc.  85-28168  Filed  11-2&-85:  6.-45  am] 
■HJJNQCOOEi 


BEST  COPY  AVAILABLE 
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[A-4-FRL-2430-31 

PSO  P«nntt  ExtMMion  for  tlw 
Kontiicky  UtKltiM  Co^  Hancock 
County.KY 

AQCNCV:  Environmental  Protection 

Agency. 

AcnoM:  Notice.  

SUMMAftv:  Notice  is  hereby  given  that  a 
Prevention  of  Significant  Deterioration 
(PSD)  permit  extension  has  been  granted 
to  the  Kentucky  Utilities  Company.  This 
action  extends  the  PSD  permit  (PSI>- 
KY-137)  deadline  for  the 
commencement  of  construction  of  an 
electric  utility  to  be  located  in  Hancock 
County,  Kentucky  until  March  5, 1986. 
DATES:  This  action  is  effective  as  of  July 
24, 1985,  and  grants  an  18-month  permit 
extension  beginning  September  5, 1984, 
and  expiring  on  March  5, 1986. 
ADORCSSIS:  Copies  of  the  request  for  an 
extension  and  supporting 
documentation  are  available  for  public 
inspection  upon  request  at  the  following 
location:  Environmental  Protection 
Agency,  Region  IV,  Air  Programs 
Branch,  Air,  Pesticides,  ft  Toxics 
Management  Division,  345  Courtland 
Street  NE.,  Atlanta,  GA  30365. 
TOR  nHITMBI  INPORMATION  CONTACT: 

Wayne  Aronson  of  the  EPA— Region  IV 
Air  Programs  Branch  at  the  Atlanta 
address  given  above;  telephone  404/881- 
4901.  (FTS)  257-4901. 

SUPPLBMCNTARY  INTOHMATIOM:  The 

Kentucky  Utilities  Company  requested 
that  an  extension  be  granted  for  the 
Prevention  of  Significant  Deterioration 
(PSD)  construction  permit  for  the 
proposed  electric  utility  plant  to  be 
located  in  Hancock  County,  Kentucky. 
The  extension  request  asked  that  the 
PSD  permit  for  Units  1  &  2  of  the  facility 
be  extended  to  September  1, 1987,  or  3 
years  after  final  resolution  of  [then] 
pending  litigation  on  the  permit, 
whichever  is  later. 

Final  agency  action  on  the  PSD  permit 
issuance  was  on  January  21, 1983,  and 
thus  Kentucky  UtiUties  had  to 
commence  construction  within  18 
months  of  that  date  (40  CFR  52.21(r)(2)), 
or  July  21, 1984.  However,  the  United 
States  Court  of  Appeals  for  the  Sixth 
District  granted  a  Kentucky  Utilities 
Company  request  that  they  need  only 
commence  construction  by  18  months 
after  September  5, 1984  (the  date  the 
Court  of  Appeals  opinion  was  issued  as 
a  mandate),  or  March  5, 1986.  EPA 
believes  that  an  extension  beyond  this 
date  is  not  warranted  for  the  following 
reasons: 

1.  The  original  application  for  this 
source  was  submitted  on  July  26, 1978. 
The  increment  will  therefore  have  been 


reserved  for  eight  and  a  half  years, 
which  is  contrary  to  the  intent  of  the 
PSD  regulation  in  preventing  the 
reservation  of  air  resources  for  long 
periods  of  time  without  constructing  the 
proposed  source  (40  CFR  52.21(r)(2)). 

2.  The  Kentucky  Public  Service 
Commission  reported  that  it  was 
doubtful  that  the  investment  in  the 
Hancock  County  facility  will  ever  be 
used  or  useful  in  providing  services. 

3.  Alternative  sources  for  utilities  are 
available,  such  as  the  purchase  of  an 
existing  nearby  utility  no  longer  needed 
by  a  neighboring  electric  utility 
company. 

4.  The  highest  State  authority 
commenting  stated  that  close 
consideration  should  be  given  to  local 
concerns,  and  unanimous  local 
opposition  to  the  proposed  Hancock 
County  facility  was  voiced  at  the  PSD 
public  hearing  and  through  written 
comments. 

Therefore,  to  prevent  the  PSD 
approval  from  becoming  invalid, 
Kentucky  Utilities  must  commence 
construction  on  Unit  1  of  the  Hancock 
County  facility  by  March  5, 1986,  and 
commence  construction  of  Unit  2  and  18 
months  later,  September  5, 1987. 
Construction  on  either  of  the  units  may 
not  be  discontinued  for  a  period  of  18 
months  or  more,  and  construction  must 
be  completed  within  a  reasonable  time. 

(Sees.  160-169  of  the  Clean  Air  Act  (42  U.S.C. 
7470-7479)) 

Dated:  November  8, 1985. 

Howard  D.  Zellar, 

Acting  Regional  Administrator. 

[FR  Doc.  85-28159  Filed  11-25-85;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-443] 

HolMirt  Fadaral  Savings  and  Loan 
Association,  Hobart,  IN;  Final  Action 
Approval  of  Conversion  Application 

Dated:  November  20, 1985. 

Notice  is  hereby  given  that  on  June  27, 
1985,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Hobart  Federal  Savings  and  Loan 
Association,  Hobart,  Indiana,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation, 
1700  G  Sti^et,  N.W.,  Washington.  D.C. 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 


Indianapolis.  Post  Office  Box  6a 
Indianapolis,  Indiana  46206. 

By  the  Federal  Home  Loan  Bank  Board. 
Nm&m  Y.  PHm. 
Acting  Secretary. 

[FR  Doc.  85-28168  Filed  11-25-85: 8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreefnent(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  D.C. 
20573.  within  10  days  after  the  date  of 
tiie  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-000150-061. 

Tide:  Trans-Pacific  Freight 
Conference  of  Japan. 

Parties: 

American  President  Lines,  Ltd. 

Barber  Blue  Sea  Line 

Hapag-Uoyd  AG 

Japan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Mitsui  O.SJC  Lines.  Ltd. 

A.P.  MoUer-Maersk  Line 

Neptune  Orient  Lines  Limited 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

Showa  Line.  Ltd. 

United  States  Lines,  Inc. 

Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  members  to  follow  the 
independent  actions  of  other  members 
identically  or  partially  with 
effectiveness  within  the  original  notice 
period.  It  would  also  enable  any 
member  to  cancel  its  independent  action 
in  part.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  202-003103-082. 

Title:  Japan-AUantic  and  Gulf  Freight 
Conference. 

Parties: 
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Barber  filue  Sea  line 
Japan  Una.  Ltd. 
Kawasaki  Kisen  Kaisha.  Ltd. 
Lykes  Bros.  Steamship  Co.,  Inc. 
Mitsui  O.S.K.  Lines.  Ltd. 
A.P.  Moller-Maersk  Line 
Neftene  Orient  Lines  Linited 
Nippon  Yusen  Kaiifaa 
Orient  Overseas  Container  Line,  Inc. 
United  States  Lmes,  faic. 
^amashita  Shiraiban  Steamship  Ce^ 
Ltd. 


Synopsis:  The  prapcaed , 

would  permit  members  to  follow  the 
independent  actjons  of  other  members 
identicaRy  or  partially  wUh 
effectiveness  within  die  original  notice 
period.  It  wonJd  also  enable  any 
member  to  cancel  its  independent  action 
in  part.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  224-004140-002.    ' 

Ude:  Okland  Terminal  Agreement 

Parties: 

Port  of  Oakland  {PorQ 

Marine  Terminals  XjoipoEalioa  (MTCj 

Sjivepsis:  Tlua  agteement  BMfiSes  tke 
basic  agreement  b^ween  the  parties 
whereby  the  Port  assi^ied  the 
maaageaieDt  of  lennial  Cactlities  im  the 
Port's  Nintfa  Avenue  Terannal  ««a  to 
MTC  The  ameniiipnt  provides  {or  the 
possibility  of  MTC  haiuUing 
combination  steel  and  container  veeeeb 
off  the  assigned  premises  st  the  Seventh 
Street  Public  Contaraer  Tenntnal 
because  of  the  liniitatoaB  «f  the  Mnth 
Avenue  Terminal  faciUty  with  ro-pvfj  to 
the  handling  of  containers.  The 
agreement  will  also  provide  for 
application  of  its  compensation  factors 
to  the  handling  of  said  cargo  and  vessels 
at  the  Port  terminal  facilities.  The 
parties  should  replace  the  compensafion 
provisions  of  the  agreement  in  effect  on 
or  after  NovemberlZ  T985.  and  the  Port 
will  refund  to  MTC  any  differences 
following  the  effective  date  of  the 
agreement 

Agreement  Na:  20S-00797(M)07 
Title:  Pacific  Coast  Conunittee  of 
Inward  Trans-Pacific  Steamship  lines 
Parties: 

American  President  Lines,  Ltd. 
KavMasaki  JGsen  Kaisha.  Ltd. 
MiUui  O.SiC  Lines.  Ltd. 
Barber  Blue  Sea 
]apan  Line.  Ltd. 
AS*.  Moller-Maersk  T.inp 
Nippon  Yusen  Kaisha 
Sea-Land  Servixse.  Inc. 
United  States  lines.  Inc. 
Showa  Line,  Ltd. 

Yamashita-.ShinBihQn  Steamship  Co.. 
Ltd. 

Synopsis:  The  proposed  ameadmefit 
would  modify  the  agreement  to  delete 


Hapag-Lkyd  AG  as  a  pw^  to  iM 
agreement 

Agreeanat  No.:  IWi  gWfttl  MB 

Title:  New  Zeakadyu.S.  Adantk  and 
Gutf  Siiippiag  liaee  A^ieenent 

Parties: 

Associated  Container  TVsaqiortation 
(Aash^a).  Ltd. 

Columbss  I^ie 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  to  confosin 
to  the  Commission's  regulations 
concerning  form  and  format. 

Agreement  No.:  202-010012-007. 

Title:  A-ustralia-Paciflc  Coast  Rate 
Agreement 

Parties: 

Pacifio-AustEalie  Direct  Liae 

ColumVusLine 

Synopsis:  The  proposed  aaMBdmeat 
would  permit  the  parties  to  discuss  and 
agree  «yB  rotionalization  of  sailiiigs  aad 
would  extend  the  notice  period  lar 
independent  action  {ran  aeven  days  to 
ten.  It  wooki  ^so  restate  the  agreement 
to  coafotBD  to  the  Commissioa's 
regiila:bons  concemiBg  f eon  and  fonnat 

AgKement  No.:  2Qe-OlO2S2-0D2. 

Title:  New  Zealand^Pacific  Coast  Rats 
Agreemant 

Parties: 

Bkie  Star  Una.  Ltd. 

Colxnnbus  line 

Synopsis:  The  proposed  amendment 
woukl  fenait  the  parties  to  asaorae 
jurisdiction  over  service  contracts  and 
would  permit  the  parties  to  discuss  and 
agree  on  rationalization  af  sajljags  It 
would  also  restate  the  agreeaoent  to 
conform  to  the  Coramiasion's  r^ulatioas 
concerning  form  and  Xonnat 

Agreement  No.:  2Q2-Oia26&-006. 

Title:  Australia/Eastern  U.S.A.  Freight 
Coaferenas. 

Parties: 

Atlanttraflk  Express  Service,  Ltd. 

CohuabuaUne 

Pacific  AsMhca  Coataiaer  &cfvess 

Sinupris:  The  prapeaed  amendmeBt 
would  restate  the  agreement  to  conform 
to  the  Commission's  regulations 
oenceming  form  and  format.  It  would 
also  make  certain  administrative 
changes  in  the  agreement  and  would 
clarify  and  expand  somewhat  the 
awion^  of  iHe  coinerence. 

Agreement  No.:  207-O1O482-OD2 

Title:  italia-d'Amico  Joint  Service 
Agreement 

Parties: 

Italia  di  Navigasiane  S jlA. 

d'Andco  Socijeta  (£  Navigazione  pet 
Azioni 

Synopsis:  The  proposed  aramKkiiaot 
would  modify  the  scope  of  the 
agreeaieBl  io  dearly  reflect  that  die 


joint  service  may  provi^aarvice  to/ 
from  port  areas,  in  addition  to  inland 
points,  via  ports  en  tiw  Mediterranean 
and  Black  Seas  and  the  Atlantic  Goaat 
of  Spain,  Morocco  and  Portugal.  It 
would  iacrease  the  vassal  and  TEU 
limitations  to  five  vessels  and  5,600 
TEU's  and  delete  the  expiratiea  dale 

nnH  ropnrtjng  ryq^ijrftmftnts  froiB  fhg 

agreement  It  awwild  alao  restate  Ihe 
agreoBMat  to  confana  with  the 
Cmnaaisaioa's  fenaat  Si^aaiaationaBd 
cocttemt  sequireaiettts. 

By  Otier  of  (be  Pvderrf  Marffime 
Commission. 

Ustaa:  FfOTBOrtwr  si,  ia65. 

I  A.  DuuiMowsUt 


Acting  Secretary. 

fn.  Doc.  B5-2tR82  nied  11-ZS-8S;  8:45  am] 
IC0KS7S»<eV« 


Appllcanta 

Notice  is  heiel^  given  that  the 
foUowiqg  appUcants  have  filed  ¥iilk  the 
Federal  Maritime  Commission 
applications  for  lioaases  as  ocean  irai^t 
forMwrdecs  pucsaaBt  to  section  18  ol  the 
Shipping  /WX  WM  H»  US.C.  app.  171B 
and  4BCFR  Part  filO). 

PacsoDS  knowing  of  any  reason  why 
any  of  the  ioUowing  applicaats  shoald 
net  receive  a  Uoease  are  requested  to 
communicate  with  the  Director,  Bareau 
of  Tari^  Federal  Maritime 
Commission,  Waahiagtaa,  D.C.  20573. 
Valencia  Shipping  Agencies,  Inc.,  San 
Miguel  Bldg.,  Kennedy  Avenue,  c/o 
C.P.O.  fiox  2409.  San  ]uan.  PR  OOMA. 
Officers:  Alfonso  Valencia.  President: 
Wallace  Valencia,  Vice  President 
NaVano  Warehouse  ft  TxansportatioB 
Corp.,  Igi24  Slaurel  Park  Road. 
Comptoa,  CA  n22a  Officers:  Shk 
Kabayasfai,  President;  Charles  Edward 
Klingferth.  Assistant  Vice  President; 
Richard  E.  Santiestevan  Assistaat 
Vice  President 
Seabreeze  Forwardiag,  Inc.,  5415  SW 
126th  Place,  Miami,  FL  33175.  Offieeta: 
Laurie  Briner.  President;  Mark  Briner, 
Director 
Elite  TranaportatiQB.  lB30e  Lazy ,  Moss 
Lane,  Spring.  TX  77370.  Officers: 
Howard  Leff,  Presiderft/Directoc: 
Mark  Kaifesh.  Secretary /Director 
Aries  iatenattonal  inc.,  ia2-ie  140th 
Road,  Jamaica,  NY  n413.  Cheers: 
Aiank  G.  D'Ambra.  President;  Robert 
D.  nedaliao,  Secretaiy/TreBsitrer 
Carina  Logistics  A  division  of  Carina 
RnterpriseB.  Inc.,  1520  State  Street 
Suite  231,  San  Diego.  CA  92101, 
Officers:  Kathehne  J.  Segall, 
President/Director,  Heisiz  J.  Hoaben. 
Vke  {^eaidant/Director 


Fedw«l  Regietw  /  Vol.  sq  No.  228  /  Tueaday.  November  28.  1985  /  Notlceg  48641 


General  Traffic  Systems,  Inc..  175-01 
Rockaway  Blvd.,  Jamaica,  NY  11434. 
Officer  dbae  Jung  Kim,  President 
By  the  Federal  Maritime  Conuniuion. 
Dated  Noveml>er  21. 1985. 

Bnioa  A.  Domhrawski, 

Acting  Secretary. 

[FR  Doc  28181  Hied  11-2S-8S:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Adbank;  Fonnation  of:  AcquWtion  by; 
or  Morgor  of  Bank  HoMing  Companlaa 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  tmder 
section  3  of  the  Bank  HolcUng  Company 
Act  (12  U.S.C.  1842]  and  {  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  Uie  Act  (12 
U.S.C.  1842(c]]. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an . 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  19, 1885. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M  Hoenig.  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  ADBANK  (formerly  First  Security 
Corporation),  Ogallala,  Nebraska, 
parent  company  to  First  Security  Bank, 
Sutherland,  Nebraska;  to  merge  with 
each  of  the  following  bank  holding 
companies;  Chase  County  Corporation, 
OgaUala,  Nebraska,  thereby  acquiring 
Chase  County  Bank  and  Trust  Company, 
Imperial,  Nebraska;  and  Adco,  Ogallala, 
Nebraska,  thereby  acquiring  Bank  of 


Brule.  Brule.  Nebraska.  Applicant  has 
abo  applied  to  acquire  Adams  Bank  and 
Trust  (formerly  Keith  County  Bank  and 
Trust],  Ogallala,  Nebraska,  and  Security 
State  Ba^  Madrid,  Nebraska. 

Board  of.Govemora  of  the  Federal  Reserve 
System.  November  20, 1985. 
IimMMcACse, 

Associate  Secretary  of  the  Board. 
[FR.  Doc  85-28109  Filed  11-25-85;  8:45  am] 
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FkMcor,  Inc^  at  aL;  Formationa  of; 
Acquiaitiona  by:  and  Margara  of  Bank 
Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and 
8  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  ot  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Bofurd  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  16, 1985. 

A.  Federal  Reserve  Bank  of 
niiladelphia  (Hiomas  K.  Desch,  Vice 
President)  100  North  6th  Street 
Philadelphia,  Pennsylvania  19105: 

1.  Fidelcor,  Inc.,  Fliiladelphia, 
Pennsylvania;  to  merge  with  IVIB 
Financial  Corporation,  I%iladelphia, 
Pennsylvcmia,  thereby  indirectly 
acquiring  Industrial  Valley  Bank, 
Philadelphia,  Pennsylvania. 

2.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  acqiure  100 
percent  of  the  voting  shares  of 
Swineford  National  Bank.  Middleburg, 
Middleburg.  Pennsylvania.  Comments 


on  this  application  must  be  received  not 
later  than  December  18. 1985. 

B.  Federal  Reserve  Bank  of  Adanta 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  Acadiana  Financial  Services,  Inc., 
Lafayette,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  die  voting  shares  of  Acadiana 
National  Bank.  Lafayette,  Louisiana. 
Comments  on  this  application  must  be 
received  not  later  tluin  December  18. 
1985. 

2.  FNS  Bancsharea,  Inc.,  Scottsboro, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of:  The  First  National 
Bank.  Scottsboro,  Alabama  and 
Northeast  State  Bank  of  Alabama. 
Henegait  Alabama. 

3.  Tattnall  Bancshares,  Inc., 
Reidsville,  Georgia;  to  become  a  bfmk 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The 
Tattnall  Bank.  Reidirville,  Georgia. 
Comments  on  this  application  must  be 
received  not  later  than  December  13. 
1985. 

C  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President]  230 
South  LaSalle  Sti^et,  Chicago.  Illinois 
60690: 

1.  CSB  Investors,  Cobb.  Wisconsin;  to 
become  a  bank  holding  company  by 
acquiring  93.4  percent  of  the  voting 
shares  of  Cobb  State  Bank,  Cobb. 
Wisconsin. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  First  Capital  National  Bancshares, 
Inc.,  Fort  Worth.  Texas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of:  Capital 
National  Bank.  Fort  Worth,  Texas  and 
The  Citizens  National  Bank  of 
Weatherford,  Weatherford.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  20, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-med  11-25-85;  8:45  am] 
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St  Jamaa  Bancorp,  Inc^  Corractlon 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
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85-25306).  puUkhed  al  page  430M  of  Ihe 
issue  for  Wedaaaday.  October  23. 1985. 
The  name  of  the  conpany  is  RoaerUle 
Bancorp.  Inc.  Jirfinnea|>atiik  Mmnesota. 

loardofGovemera  of  file  Federal  Reserve 
System.  November  20, 1985. 

lames  McAfee, 

Associate  Secretary  of  lite  Board. 

PH  Doc  86-28U1  filed  11-25-85;  ft4S  am] 


FonMioii  Of:  Ao^uWHon  by;  or 
Mwgf  of  Bank  HokHng  Companiw; 
Bank  of  Now  Engtand  Corp. 

Tite  companies  listed  in  tins  notice 
have  applied  for  dw  Beard's  approval 
under  aection  S  of  die  Bank  Holdiog 
Company  Act  (12  U.S.C.  1842)  and 
S  225.t4  of  #ie  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  baidc  holdii^ 
company  or  to  acquire  a  bank  or  bairic 
hoidiag  company.  The  factors  that  are 
considmed  in  aotiog  on  the  applications 
are  set  ioitfa  in  aection  3(c)  erf  the  Act  (12 
U.S.C1M2((4). 

The  applications  are  avaSable  for 
inuM<fiate  ai8pecti<Hi  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcations  have  been  accepted  for 
processing,  they  will  also  be  availaUe 
for  inspection  wA  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
expreaa  their  views  in  writing  to  the 
Reserve  Bank  of  Boston  or  to  the  offices 
of  the  Beard  of  Governors.  Any 
comment  on  aa  ^plication  that  requests 
a  hearing  must  include  a  statement  t^ 
why  a  written  presentation  would  not 
auffioe  io  lieu  of  a  hearing,  identifying 
specifically  aoy  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  woald  be  presented  at  a 
hearing. 

Comments  regarding  this  aiq)lication 
must  be  received  not  later  than 
December  6. 1985. 

A.  Fedesal  Reserve  Bank  of  Bostoo 
(Richard  E.  Rmdall.  Vice  President)  800 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Bank  of  New  England  Corporatioa. 
Boston.  Massachusetts;  to  acquire, 
through  its  wholly-owned  subsidiary. 
OCB  Holding  Corporation.  Boston. 
Massachusetts,  100  percent  of  the  voting 
shares  of  the  successor  to  OW  Colony 
Bank,  Providence,  Rhode  Island. 

iBoard  of  Governors  of  the  Federal 
Reserve  System.  November  22, 1985. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Dot  85-28334  Filed  11-25-85:  9:15  am] 

BHJJNa  COCC  <31«-01-M 


DEPARIMENT  OF  HEALTH  AND 
HINMN  SnVlCES 
Food  ani  Dnip  AAnlHialraaon 
{Oocirat  Na  82IMa74 

Rotroapocthw  Ro¥law  of  ttio 
Parformanco  Standard  lor  Oiaonoatie 
X-ftay  Equipmant;  Avaiiablltty  of 
Raport 

CorreoUoa 

FR  Doc.  85-26832  was  published  ta  the 
Rules  and  Rpgiilations  section  on  page 
48646  in  the  issue  of  Tuesday,  November 
12. 1985.  It  should  have  appeared  in  the 
Notices  section  of  the  issue. 

BNJJNOCOOC  1S0S-02-H 

llaattt  Cara  FInandng  AdmtaistrBtlon 

Madicald  IVograni;  Hoarfng: 
Raconaidaration  of  OlaapprDval  of 
Ferlionaof  Two  Virginia  SMa  Plan 


AODICV:  HeaMi  Care  FusAdng 
Administration  (HCFA).  lAfS. 
ncnoN:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  January  15. 
1986  in  Philadelphia.  Pennsylvania  to 
reconsider  our  dedaion  to  disapprove 
Virginia  State  Plan  Amendments  84-13 
and  84-15. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  Docket  Clerk  Decerabar 
11,1965. 

RW  RJRTMER  JNKMMATIOM  COmMCf. 
Docket  Clerk.  Hearing  Staff.  Bureau  ol 
Eligibility.  Reimbursement  and 
Coverage.  366  EasI  High  Riaa.  032S 
Security  Boulevard.  Baltimora, 
Maryland  21207.  Telephone:  (301)  fiO«- 
8261. 


suppi^MMrrAHV  mfommtion:  lUs 
notice  announces  an  administrative 
hearing  to  reconsider  our  dedaion  to 
disapprove  portions  of  two  Virginia 
State  Plan  Amendments. 

Section  1118  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  heffiing  for 
reconsideration  of  a  disapproval  of  a 
State  pkn  amendment  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  tune  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  %wluch  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.} 

Any  individual  nr  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 


contained  ia  45  CFR  21S  Ja(b)tZ).  Asr 
interested  person  or  atyaaization  that 
wants  to  participate  as  amicHS  curias 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  <IFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  Ae 
Hearing  OfBoer  «nH  notify  aN 
participants. 

The  issues  in  this  matter  are:  (1) 
Whether  Virginia  State  Plan 
Amendment  64-13,  which  attempts  to 
implement  changes  with  regard  to 
treatment  of  nonnreal  property  for 
purposes  of  eligibility  for  Medicaid 
violates  section  1902(a)(10)(C)riKni)  of 
the  Social  Security  Act  and  (2)  whether 
Vhyma  State  Han  Amendment  84-15. 
which  proposes  requirements  relating  to 
ifatancial  (resom-ce)  eligibibty  imder 
Medicaid,  violates  section  1902(f5  of  tiie 
Social  Security  Act  and  regidations  at  42 
CFR  43S.121.  and  therefore  violates 
section  1902(a)(10)  of  the  Act 

Viijiinia  State  Plan  AmendmeDt  84-13 

Section  301  of  State  Plan  Amendment 
84-13  deals  with  treatinent  of  real 
property  as  a  resource  for  Ae  AFDC- 
related  medically  needy.  By  using  cross- 
references  to  other  sections  of  the  State 
plan,  Qie  State  has  attempted  to  apply 
uniform  criteria,  including  some  that 
i^ould  ai^>iy  only  to  SSI-related 
redpienta,  to  all  medically  needy 
individuals.  The  State  maintains  that 
this  policy  is  protected  imder  the 
mpratorium  imposed  by  section  2373(c) 
of  the  Defidt  Redaction  Act  of  1984.  We 
believe  Hiat  the  moratorium  only 
precludes  the  Department  hom  taking 
action  against  States  with  regard  to 
certahi  pelides  which  are  part  of  the 
State's  8f>proved  Medicaid  plan  and 
does  not  protect  new  amendments.  In  a 
request  for  additional  information, 
HCFA  asked  the  State  to  docrnnent  that- 
this  policy  was  in  fact  in  the  State  plan. 
In  its  response,  the  State  continued  to 
maintain  that  this  policy  was  previously 
in  effed  but  oKered  no  additional 
documentation.  Therefore,  HCFA 
determined  that  section  301  of  Virginia 
State  Plan  Amendment  64-13  is  in 
violation  of  the  requirement  that  States 
use  the  methodology  appticable  to  the 
most  appropriate  cash  assistance 
program  in  determining  eligibility  for  the 
medically  needy  per  section 
19e2(a){10«CJ(iKiII). 

Virginia  State  Plan  Amendment  84-lS 

Virginia  is  a  209(b)  State,  meanmg 
that  it  may  use  more  restrictive 
eligibility  criteria  for  Medicaid  than  are 
used  by  the  Supplemental  Security 
Income  (SSI)  program.  States  are 
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gentratty  oUig^ed  ta  provU*  Mvdkxid 
to  all  SSI  recipiento  under  Mctkm 
IflOefaHlOHA)  of  tiM  Sodai  Secority  Act 
and  to  ««e  Sm  eriteria  for  their  aged, 
blind  and  digaMed  laecbcaitjr  needy 
under  section  1902(a)(10XC).  However, 
section  19GZ(f)  of  the  Social  Security  Aot 
and  42  C7R  43SJ21  pennit  a  2ae(b)  State 
to  deviate  from  thasa  requiremants. 
Tliey  aathoriie  a  20e(b)  State  to  use 
criteria  for  its  aged,  blind  and  disabled, 
which  are  more  restrictive  ttan  tbose 
used  by  SSI  as  long  as  tfaoae  criteria  are 
not  more  restrictive  than  those  in  the 
State's  January  1. 1972  State  plan. 
Virginia  64-15  contains  a  resource 
requirement  on  how  the  home  of  an 
institutionalized  person  counts  in 
determining  that  person's  resources 
which  HCFA  believed  to  be  more 
restrictive  than  the  requirement 
contained  in  the  State's  January  1, 1972 
Medicaid  State  plan.  The  State's  1972 
State  Medicaid  plan  did  not  count  Ae 
home  as  a  resource  if  ttie  "family  unif  * 
of  the  institutionalised  person  ccmtinue 
to  reside  there  nor  did  it  require  a 
physician's  certification  diat  the 
individual  was  expected  to  return  home. 
The  proposed  amMidment  would  modify 
the  "family  unif*  exclusion  by  requiring 
a  1-year  prior  occupancy  and  would  add 
a  physician  certification  requirement 
Therefore,  HCFA  has  determined  that 
Virginia  State  Plan  Aaendment  84-16  is 
in  violation  of  section  1902(f)  of  the  Act 
and  regulations  at  42  CFR  ^5.121. 

The  notice  to  Virginia  announcing  an 
administrative  hearing  to  racoBsida*  our 
disapproval  of  partions  of  its  State  plan 
amendments  reads  as  follows: 

Mr.  Ray  T.  Sorrell 

Director,  Commonwealth  of  Virginia, 
Department  of  Medical  Aasiatance 
Servicer,  109  Governor  Street,  Suite  500, 
Richmond,  Virginia  23219 

Dear  Mr.  Sorrell:  This  is  to  advise  yon  that 
your  request  for  recoosidenition  of  the 
decision  to  disaaprove  portions  of  Vtrjinia 
State  Plan  AnaendiiMiits  84-13  and  S4-15 
were  received  on  October  24. 1988  and 
October  28. 1985.  You  have  requested  a 
reconsideration  of  whether  the  plan 
amendments  conform  to  the  requirements  for 
approval  under  the  Sodal  Security  Act  and 
pertinent  Federal  regolations. 

I  am  sdieduHng  a  hearing  on  your  request 
to  be  held  on  Jamary  15, 1966  at  10  a.m.,  in 
Room  3020,  3635  Market  Street,  Phibdelphla, 
Pennsylvania.  If  tliis  date  is  not  acceptable, 
we  would  be  glad  to  act  another  date  tiial  is 
mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Albert  Miller  as  the 
presiding  ofFidaL  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  CleHc.  tn  order  to  facibtate  any 
conununication  which  may  be  necessary 
t>etween  tlic  paxtlas  to  tbe  liesring,  ptoase 
notify  tlw  Docket  deA  of  the  aonies  of  the 
individuals  who  will  repreaant  tbe  State  at 


thekaarint  Ths  Dedit  Qerii  ewi  I 
at|301)594-a2«a. 

Sincerely  youti, 
CMcOaiaHaddow. 
Acting  Adadrutttvtor. 

(See.  me  of  Ike  Sodai  Sseority  Act  (42 
U.S.a  1816)9 

(CSlSlO^  of  rOOBTn  DOOKSnC  AMIStBIICC 

Program  Na  U.714,  MsAeaid  Aaslslance 

Prognun) 

Dated:  November  ao,  186& 
C.  MoCMb  Haddow, 

Acting  Adminiabtitar.  Health  Cere  Financing 

Administrotioa. 

(FR  Doc.  85-26194  Plied  11-2S-68i  BM  am] 

Bujm  coK  «iao-oi-« 


H^srtnQ:  State  of  On^on  F>Hm  To 
imptofiwRt  Lyndi  v.  Ronk  Court 


AOENCV:  Heahh  Care  Hnandng 
Administration  (HCFA).  HHS. 
action:  Notice  of  Compliance  Hearing. 


r:  This  notice  annoimces  a 
comiriiance  hearing  on  January  8. 1986, 
in  Seattle,  Whshingfbn,  to  consider  otir 
decision  to  find  the  State  of  Oregon  out 
of  comiriiance  with  section  SOS  of  Pub.  L 
94-586  and  sections  igQ2(a)(4), 
ig02(aK8},  and  1902(aHl^  of  the  Social 
Security  Act  for  its  fiaihire  to  implement 
the  Lynch  v.  Rank  ctnrt  decision. 
DATE  Requests  to  participate  in  the 
compliance  hearing  as  a  party  most  be 
received  by  December  11, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk,  Hearings  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207.  Telephone:  (301)  594- 
8261. 

SUFPI^MENTARV  INFORMATION:  This 
notice  annoimces  a  compliance  hearing 
to  determine  whether  the  State  of 
Oregon,  in  the  administration  of  its  plan, 
has  failed  to  comply  substantially  with 
the  provisions  of  section  SOS  of  Pub.  L 
94-566.  the  "Pickle  amendment,"  and 
sections  1902(a)(4],  1902(a)(8).  and 
ig02(a)tig)  of  the  Social  Security  Act 
We  have  preliminarily  foimd  Uiat 
Oregon  has  failed  to  foQow  tbe  Acten 
Transmittals  approved  by  tbe  court  hi 
Lynch  v.  Rank,  Civil  Action  No.  8^-2340 
(NJ).  CaL)  whidi  are  necessary  to 
effectuate  the  court's  interpretation  of 
the  Pickle  amendment. 

Section  1904  of  the  Social  Security  Act 
and  45  CFR  Parts  201.6  and  213  establish 
Department  procedures  that  provide  a 
con^)Uance  hearing  for  consideration  of 
a  finiding  that  a  State  plan  no  longer 
complies  wiA  the  provisions  of  section 


1902  of  the  Social  Seovity  Act  HCFA  ia 
riMpiiBd  to  pubhah  a  copy  of  the  notice 
.^o  a  State  Medicaid  agen^  that  infanns 
the  agency  of  Ak  tiate  aad  place  of  the 
hoMiog  and  tiw  iaaoes  to  be  eonstdered. 
(V  we  saft)saqaeBdy  notify  the  a§ency  of 
additiaMl  issuas  widch  will  be 
considered  at  the  haailug,  we  will  also 
publiah  that  notice.) 

Any  individiml  or  group  that  wants  to 
participate  In  the  haaring  as  a  party 
must  petition  die  Hearing  Officer  widiin 
15  days  ^er  pobUcatton  of  this  notice, 
in  aooordance  widi  tiie  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  perscm  or  organization  tiiat 
wants  to  participate  as  amicus  cmiae 
most  petition  tbe  Hearing  Officw  before 
the  hearing  begins,  in  accordance  with 
the  reqtdrements  contained  in  45  CFR 
213.15(c)(1). 

If  die  hearing  is  later  rescheduled,  dw 
Hearing  Officer  will  notify  all 
partidpanta. 

The  issae  in  this  matter  arises  from 
the  State's  alleged  bifane  to  identify  and 
notify  certain  individuals  who  woold 
have  been  eligil^  onder  tbe  ooart's 
interpretaticm  of  ^  amendment,  and 
the  State's  alleged  failure  to  eataMsh  a 
prospective  system  of  annual  review  of 
new  potential  Pickle  ehgibles.  Hiese 
failures  arguably  would  violate  Ae 
Pickle  amendment,  section  503  of  IHib.  L 
94-566  as  interpreted  by  the  conrt  m 
Lynch.  In  this  context,  the  State  has 
arguably  failed  to  provide  methods  of 
administration  necessary  for  the 
efficient  operation  of  die  State  plan, 
which  provide  all  individuals  the 
opportnnify  to  appfy  for  mediral 
assistance,  and  to  establish  such 
safeguards  as  may  be  necessary  to 
assure  that  eligibUify  for  medical 
assistance  will  be  determined  in  a 
manner  consistent  with  simplicify  of 
administration  and  the  best  intm-est  of 
recipients. 

Section  503  of  Pub.  L  94-566  (the 
Pickle  amendment)  protects  categorical 
Medicaid  eligibihty  for  certain  recipients 
of  title  n  Social  Securify  benefits  who 
have  lost  eligibility  for  Supplemental 
Securify  Income  (SSI)  benefits.  The 
Department  of  Health  and  Human 
Services  originally  interpreted  the 
statute  to  protect  Medicaid  eligibilify 
only  for  those  individuals  who  lost  SSI 
benefits  solefy  as  a  result  of  receiving  a 
title  n  cost  of  living  increase  (COLA). 

However,  in  1980,  the  U.S.  District 
Court  in  Massachusetts,  in  Ci'ampa  v. 
Secretary  of  Health  and  Human 
Services,  held  that  the  Depcvtmenf  s 
interpretation  was  incorrect.  Accordhig 
to  the  Ciampa  decision,  the  Pickle 
amendmoit  did  not  provide  for  a 
"solely"  test,  but  rather  required  a  "bat 
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for"  test:  i.e..  the  law  protects 
categorical  eligibility  of  the  individuals 
in  question  if  ^ey  would  be  eligible  for 
SSI  "but  for"  title  II  cost  of  living 
increases  received  since  they  last  were 
eligible  for  (and  received)  SSI  and  title  n 
concurrently,  regardless  of  the  reason 
that  they  lost  SSI  benefits.  The  First 
Circuit  Court  of  Appeals  affirmed  the 
District  Court's  opinion.  As  a  result  of 
the  decision  in  the  Ciampa  case,  the 
"but  for"  test  under  the  Pickle 
amendment  was  implemented  in 
Massachusetts,  and  the  "solely"  test 
was  maintained  in  the  rest  of  the  States. 

A  second  suit  (Lynch  v.  Rank] 
challenging  the  Department's 
interpretation  of  the  Pickle  amendment 
was  filed  in  the  U.S.  District  Court, 
Northern  District  of  Calfifomia.  The 
court  found  for  the  plainti^s  in  this  suit, 
and  in  addition  certified  a  nationwide 
class  and  ordered  the  Department  to 
implement  the  Court's  decision  on  a 
nationwide  basis.  Therefore,  as  a  result 
of  the  Court's  ruling  in  this  case,  the 
"solely"  test  previously  used  to 
determine  whether  a  Medicaid  recipient 
was  protected  under  the  Pickle 
amendment  was  to  be  replaced  with  a 
"but  for"  test  in  all  States.  The  Ninth 
Circuit  Court  of  Appeals  affirmed  the 
District  Court's  decision. 

The  Health  Care  Financing 
Administration  (HCFA)  issued  four 
Program  Instructions  (Medicaid  Action 
Transmittals  No.  84-10  and  No.  84-16 
and  Program  Memorandum  No.  85-4  and 
No.  85-10)  advising  States  of  the  Court's 
decision  and  actions  required  by  States 
to  implement  the  various  requirements 
ordered  by  the  U.S.  District  Court, 
Northern  District  of  California  in  the 
case  of  Lynch  v.  Rank. 

Medicaid  Action  Transmittal  No.  84- 
10  implemented  the  Court's  order  of  July 
17, 1984.  It— 

•  Clarified  the  "but  for"  test 

•  Instructed  States  to  provide 
notification  to  affected  recipients,  by 
displaying  posters  in  welfare  offices. 

•  Provided  an  effective  date  for 
implementation  of  the  "but  for"  test  (i.e.. 
March  9. 1984). 

•  Instructed  States  to  conduct  a  one- 
time review  of  open  Medicaid  medically 
needy  cases. 

•  Instructed  States  to  implement  an 
annual  review  system. 

•  Clarified  regulations  at  42  CFR 
435.135. 

•  Instructed  States  to  submit  reports 
to  HCFA  within  specified  periods  of 
time. 

Medicaid  Action  Transmittal  No.  84- 
16  set  forth  the  process  for  notification 
of  affected  recipients. 


Program  Memorandum  No.  85-4  set 
for  the  method  for  computing  the  title  II 
cost  of  living  increases. 

Program  Memorandum  No.  85-10 
implemented  the  Court's  bench  order  of 
June  21. 1985  by  again  setting  forth  the 
State's  obligations  to  implement  the 
Court's  order  and  to  provide  the  Court 
with  periodic  reports  regarding  the 
State's  implementation  of  the  order. 

While  Oregon  has  taken  some  actions 
to  implement  parts  of  the  court  decision, 
HCFA  has  preliminarily  determined  that 
Oregon  has  not  complied  with  the  U.S. 
District  Court  order  that  each  member  of 
the  national  class  certified  by  the  Court 
as  being  affected  by  the  Lynch  v.  Rank 
decision  be  notified  of  the  decision  and 
that  he  or  she  may  be  eligible  for 
categorical  Medicaid  eligibility  under 
the  broadened  interpretation  of  the 
Pickle  amendment  ordered  by  the  Court 

Additionally,  HCFA  has  preliminarily 
determined  that  Oregon  has  not 
complied  with  the  U.S.  District  Court 
order  that  requires  that  the  State 
implement  an  annual  review  system  to 
identify  individuals  potentially  affected 
by  the  decision  on  aa  ongoing  basis. 

Since  the  court  decision  invalidated 
our  regulation  at  42  CFR  435.135  with 
respect  to  a  nationwide  class.  HCFA 
and  the  States  are  bound  by  the  statute 
and  the  Court's  interpretation  of  it.  Since 
HCFA  has  preliminarily  determined  that 
Oregon  has  refused  to  comply  with  the 
statute  as  interpreted  by  the  court  it  is 
out  of  compliance  with  section  503  of 
Pub.  L  94-566  and  sections  1920(a)(4), 
1902(a)(8),  and  1902(a)(19)  of  the  Social 
Security  Act 

The  notice  to  Oregon  announcing  a 
compliance  hearing  to  consider  our 
decision  to  find  the  State  of  Oregon  out 
of  compliance  with  section  503,  of  Pub. 
L  94-566  and  sections  1902(a)(4), 
1902(a)(8)  and  1902(a)(19)  of  the  Social 
Security  Act  for  its  failure  to  implement 
the  Lynch  v.  Rank  court  decision  reads 
as  follows: 

Leo  Hegstrom,  Director 
Department  of  Human  Resources;  318  Public 
Service  Building:  Salem.  Oregon  97310 

Dear  Mr.  Hegstrom:  This  is  to  advise  you 
that  the  Health  Care  Financing 
Administration  has  preliminarily  detennined 
that  Oregon  has  failed  to  implement  the  U.S. 
Court's  decision  in  the  case  of  Lynch  v.  Rank. 
Failure  to  implement  the  Court's  decision  has 
resulted  in  the  State  l>eing  out  of  compliance 
with  section  503  of  Pub.  L  94-566.  and 
sections  1902(a)(4).  ig02(a}(a).and  1902(a)(19) 
of  the  Social  Security  Act  (the  Act). 

Therefore,  in  accordance  with  the 
requirements  of  section  1904  of  the  Act  and 
the  implementing  regulations  at  45  CFR  201.6 
and  45  CFR  213, 1  am  scheduling  a  hearing  on 
this  determination  to  be  held  on  January  8, 
1986,  in  Room  isa  2901  Third  Avenue, 


Seattle.  Washington  96121.  The  hearing  will 
begin  at  10K»  a.m. 

I  am  designating  Mr.  Lawrence  AgalofT.  as 
the  presiding  official.  If  these  arrangements 
present  any  problems,  please  conUct  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Doclcet  Cleric  of  the  names  of  the 
individuals  who  nvill  represent  the  State  at 
the  hearing.  The  Docket  Qerk  can  lie  reached 
at  (301)  504-6281. 

Sincerely  yours. 
C  McOain  HMklow, 
Acting  Adminigtrator. 
(Section  1904  of  the  Social  Security  Act) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program) 

Dated:  November  22, 1985. 

C  McClain  Haddow, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  86-28331  Filed  11-22-8^  4:56  pm] 
MuaM  coof  4ias-»i>ii 


Public  HMith  Service 

National  Center  for  Health  Servlcea 
Research  and  Health  Care  Technology 
Asseeament;  Transillumination  Light 
Scanning  (Diaphanography)  In 
Detection  of  Breast  Cancer 

The  Public  Health  Service  (PHS); 
through  the  Office  of  Health  Technology 
Assessment  (OHTA),  annoimces  that  it 
is  coordinating  an  assessment  of  the 
safety,  clinical  effectiveness,  and 
indications  for  Transillumination  Light 
Scanning  (diaphanography)  as  a 
complementary  procedure  to 
mammography  in  the  detection  of  cancer 
and  other  diseases  in  the  breast 
Specifically,  this  assessment  seeks  to 
determine  whether  data  exist  to  support 
a  coverage  determination  regarding  the 
safety  and  clinical  effectiveness  of 
diaphanography  as  an  adjunctive 
procedure  in  patients  who  have 
.suspiciousl)ut  not  unequivocally 
positive  mammograms,  and  in  patients 
with  dense  breasts  or  with  fibrocystic 
disease  who  have  equivocal 
mammograms.  Identification  of  other 
possible  patient  subgroups  in  which  this 
technology  may  be  applicable  will  also 
be  of  interest.  "This  assessment 
specifically  will  not  include  the 
evaluation  of  Transilliunination  Light 
Scaiming  for  breast  cancer  screening. 

mS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  as  well  as  from  PHS  agencies  and 
others  in  the  Federal  Government  The 
assessments  are  based  on  the  most 
currant  knowledge  concemhig  the  safety 
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and  clinical  effectiveness  of  a 
technology.  Based  on  these  assessments, 
a  niS  reconunendation  will  be 
formulated  to  assist  the  Health  Care 
Financing  Admmistration  (HCFA)  in 
establishing  Medicare  coverage  policy. 
Any  person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  dian  90  days  from  the  date  of 
publication  of  this  notice. 

The  information  being  sought  is  a 
review  and  evaluation  of  past,  current, 
and  plannejl  research  related  to  this 
technology,  a  bibliography  of  published 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies,  information 
related  to  the  clinical  acceptability  and 
effectiveness  of  this  technology,  and  a 
characterization  of  the  patient 
population  most  likely  to  benefit  from  it. 
Proprietary  information  is  not  being 
sought. 

Written  material  should  be  submitted 
to:  Richard  S.  Bodaness,  M.D.,  Ph.D., 
National  Center  for  Health  Services 
Research,  and  Health  Care  Technology 
Assessment,  Park  Building,  Room  3-10. 
5600  Fishers  Lane,  Rockville.  MD  20857, 
(301)  443-4990. 

Dated:  November  19, 1985. 
Enrique  D.  Carter,  M.D., 

Director,  Office  of  Health  Technology 
Assessment,  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment. 
[FR  Doc.  85-28185  Filed  11-25-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[M 60906] 

PulMic  Lands;  Opening  Order  and 
Notice;  Montana 

AQENCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Conveyance  and 
Order  Providing  for  Opening  of  Public 
Land  in  Phillips  County,  in  Montana. 

summary:  This  order  opens  lands 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976. 43  U.S.C. 
1701,  et  seq.,  to  the  operation  of  the 
public  land  laws.  Its  also  informs  the 
public  and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  documents.  No  minerals 
were  transferred  by  either  party  in  the 
exchange. 

DATE:  At  9  a.m.  on  January  8, 1986,  the 
lands  reconveyed  to  the  United  States 
will  be  open  to  the  operation  of  the 


public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  The  lands  described  in 
paragraph  1  below  were  segregated  from 
settlement  sale,  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  bom  exchange,  by 
the  Notice  of  Realty  Action  published  in 
the  Federal  Register  on  July  16, 1985,  (50 
FR  28844-28845).  The  segregation 
terminated  on  issuance  of  the  patent 
and  quitclaim  deed  on  September  10, 
1985. 

ADORCSS:  For  further  information 
contact  Edward  H.  Croteau,  Chief, 
Lands  Adjudication  Section,  BLM, 
Montana  State  Office,  P.O.  Box  36800. 
Billings,  Montana  59107,  Phone  (406) 
657-6082. 

SUPPLEMENTARY  INPORMATION: 

1.  Notice  is  hereby  given  that  pursuant 
to  sec.  206  of  the  Act  of  October  21, 1976 
(43  U.S.C.  1716),  the  following  described 
surface  estate  was  conveyed  to  Larry 
Matthews  and  Dewain  Matthews: 

Patent  25-8|5-0586: 

Principal  Meridian,  Montana 

T.  29  N.,  R.  27  E.. 

Sec.  8,  WV^NEV*. 
T.  33  N.,  R.  28  E., 

Sec.  25,  SEy4SE%. 
T.  26  N.,  R.  30  E., 

Sec.  4,  lots  3  and  4,  SEV«NWy4. 
T.  27  N.,  R.  30  E., 

Sec.  1,  SWy«MW%. 
T.  27  N.,  R.  31  E., 

Sec  4.  SEV4SW^. 

Patent  acreage:  323.09. 

Quitclaim  Deed  MT  85-011. 

Principal  Meridian,  Montana 

T.36N.,R.,24E.. 

Sec.  21,  NVi. 
T.  32  N.,  R.  28  E., 

Sec.  3,  SMNWV*. 
T.  29  N.,  R.  27  E., 

Sec.  12.  EV%.  N^4J'4Wy4,  S%N%SW%. 

sv^swy4. 

T.  30  N.,  R.  27  E., 

Sec.  28.  SWV4; 

Sec.  35.  NWy4. 
T.  31  N.,  R.  27  E., 

Sec.  28.  SWV4SEy4; 

Sec.  33.  NWy4NEV4. 
T.  32  N.,  R.  27  E., 

Sec.  20,  NEy4. 
T.  26  N.,  R.  28  E., 

Sec.  11,  EV^SEy4: 

Sec.  12.  SVt. 
T.  30  N.,  R.  28  E.. 

Sec.  4.  lots  3  and  4; 

Sec.  5.  lots  1. 2. 3.  S^NEy4,  SEViNWy4. 
T.  31  N.,  R.  28  E., 

Sec.  32,  lot  4; 

Sec.  33.  lot  1,  NWy4SWy4. 
T.  35  N.,  R.  28  E., 

Sec.  14.  SViNEV4,  EViSWy4,  SE^. 
T.  26  N.,  R.  29  E, 

Sec.  19,  lots  3  and  4,  S>4NEy4,  NEy4SWy4, 

N^SEy4,  SEy4SEy4: 


Sec  20,  WV^SWy«. 
T.  32  N.,  R.  29  E. 

Sec  6,  lots  3, 4, 5,  e,  7,  SEV^NWy4. 
EV^W^, 
T.  29  N.,  R.  SO  E., 

Sec  2a  SV^SWy4. 
T.  27  N.,  R.  31  E, 

Sec  la  loU  1  and  2,  WV4^4E^.  EVWW^. 
T.  36  N.,  R.  32  E, 

Sec  IS.  SMSWVi; 

Sec22.SV4NWy4,SW%. 
T.  37  N.,  R.  32  E, 

S>6C*  7,  Et^Ei^! 

Sec22,SWyi.W%SEy4; 

Sec  27,  WV4EV4,  SWy4; 

Sec  28,  E^SEy4: 

Sec29,SWV4. 

Deeded  land  acreage:.4.956.48. 

Total  acreage  transferred:  5,279.55  acres. 

2.  In  exchange  for  the  above  selected 
land,  the  United  States  acquired  the 
surface  estate  of  the  following  described 
land  in  Phillips  County,  Montana: 

Tract  A: 

Pimdpal  Meridian,  Nontana 
T.  29  N.,  R.  32  E. 

Sec.  9,  all: 

Sec  10,  SEy4NEV4,  WVi,  NViSEVi. 

SWy4SEy4; 
Sec.  11,  SWy4NWy4,  NWV4SEy4; 
Sec.  14,  NEy4,  SEV4NWV4.  NEy«SEM; 
Sec  15,  EViSWM: 
Sec.  20,  NViNEy4 

Sec  21,  NV^,  NEy4SWy4,  NW^SE^; 
Sec.  22.  NEy4NWy4,  SViNVi; 
Sec  23,  SWViNWy4. 
Containing  2,400  acres. 
Tract  B: 

Principal  Meriifian.  Montana 

T.  30  N.,  R.  32  E. 
Sec  33,  E^EV^: 
Sec.  34,  NEy4SEy4:  and 
Sec  35,  NViSWV4. 

Containing  280  acres. 

Tract  C: 
T.  29  N.,  R.  32  E, 
Sec  2,  SWNWy4,  SWV^; 
Sec.  3,  SViNE%,  SEy4: 
Sec  la  NVfcNE^,  SWy4NEy4,  SEV4SE%; 
Sec  11,  NWy4NWy4.  SViSV^ 
Secl3,  SWy4SWy4; 
Sec  14,  NViNWy4.  SWy4NWV4,  SWV4. 

WV4SEy4;  SEy4SEy4; 
Sec.  15.  N^NEy4,  SEy4NEy4.  NEV4NW%: 
Sec  23,  NEy4,  Ny4NWy4,  SEy4NWM. 

NV^SWM.  NWyiSEy4: 
Sec  24,  NWy4NWy4. 
Containing  1,880  acres,  more  or  less. 
Total  acreage  acquired:  4,560  acres. 

3.  The  values  of  Federal  public  land 
and  the  non-Federal  land  in  the 
exchange  were  appraised  at  $500,400 
and  $499,000  respectively.  A  $1,400  cash 
equalization  payment  was  made  to  the 
Uiuted  States. 

4.  At  9  ajn.  on  January  8, 1986,  the 
lands  described  in  paragraph  2  above 
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will  be  open  to  the  operation  of  the 
public  land  laws. 
John  A.  KwiatkowaU. 

Deputy  State  Director.  DivisianofLandaand 
Renewable  Resources. 
Novemlier  15, 198S. 

IFR  Doe.  85-28141  Filed  11-25-85;  8«  an^ 

BtUJNG  COOC  Olft-ON-M 


(W-M207] 

Order  ProvkMnf  tar  Opening  of  Public 
Lands;  Wyoming 

AQENCV:  Bureau  of  Land  Management 

Interior. 

ACnOH:  Order  providing  for  opening  of 

public  lands  in  Uinta  County.  Wyoming. 


:  This  order  opens  certain 
taads  segregated  from  ail  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  by 
Application  for  Airport  Lease  W-80207 
filed  April  22, 1982,  by  the  Uinta  County 
Commission  under  the  Act  of  May  24. 
1928,  49  U.S.C.  211-214  (1«82).  as 
amended,  pursuant  to  43  CFR  Subpart 
2911. 

DATE:  At  10:00  ajn.  on  December  16. 
1985,  the  lands  below  will  be  open  to 
operation  of  the  public  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
applications  received  on  or  prior  to  10:00 
a.m.  on  December  16, 1985,  shaU  be 
considered  simultaneously  filed  at  that 
time.  Applications  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

Sixth  Principal  Meridiaii.  Wyoo^ 
T.  16  N..  R.  115  W., 

Sea  6.  lots  1, 14,  NEV^SEV^ 

Sec.  7.  NEy4. 

Excepting  from  the  above  lands,  a 
tract  of  land  located  in  the  SEVs  of  sec.  6 
and  in  the  NEy4  of  sec.  7  as  shown  on 
the  plat  entitled  Property  Survey  For 
Fort  Bridget  Airport  dated  December  7, 
1984  (revised),  containing  34.03  acres, 
more  or  less,  and  described  as  follows: 

Bcgaming  at  the  NE  Comer  of  said  8e&  7: 
thence  &00*00'eO"W..  48067  feet  along  the 
East  Line  of  said  sec  7;  thence  S.54*36'3S"W.. 
1715.83  feet;  thence  N.35°23'27"W.,  500.00 
feet;  thence  N.54'36'33"E..  300.00  feet;  thence 
N.03°5O'43"W,  352.03  feet:  thence 
N.54*36'33~E  1800.00  feet  to  a  point  that  lies 
on  the  E.  Line  of  said  sec.  6:  thence 
S.OO'OO'OO  "W..  490^  fleet  aloi«  said  East 
Une  to  the  Point  of  Beginning. 

The  lands  opened  by  this  order 
aggregate  205^  acres,  more  m  less. 
FOR  FURTHER  MFORMAHON  OONTACIt 
District  Manager.  Bm«an  of  Land 
Management.  Rock  Sprii^  Distiict 


OHice,  P.O.  Box  1880,  Rock  Springs, 
Wjfoming  82002-1989. 

Chiwf,  Branch  of  Land  Resounxs. 

IFR  Doc  8&-28139  FQed  11-25-85: 8.-45  an] 

I  CQOe  4310-1-11 


fS«MNaC-40M71 

Exchange  Of  Land*;  Colorado 

AQCNCV:  Bm^au  of  Land  Management 
Interior. 

action:  Notice  of  realty  action; 
determination  of  land  suitable  for 
exchange  under  the  authority  of  sections 
205,  206, 302(b).  and  310  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978  (43  U.S.C  1715, 1716. 1732.  and 
1740). 


r.  Approximately  8,530  acres  of 
pablic  land  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  have  been 
determined  suitable  for  exchange.  The 
determination  of  suitability  has  been 
made  in  response  to  a  Bureau-benefiting 
three-way  exchange  proposal  developed 
cooperatively  between  the  Bureau,  the 
Colorado  Division  of  Wildlife  (CDOW) 
and  Mr. ).  Golden  Bair.  In  the  proposal, 
the  Bureau,  CDOW  and  J.  Golden  Bair 
have  offered  to  exchaitge  a  total  of 
approximately  13.200  acres.  The 
exchange  proposal  has  been  made  to 
facilitate  the  consolidation  of  all 
entities'  land  holdings.  The 
consolidation  would  increase 
managerial  efficiency  and  the  public 
values  of  natural  resources  found  on  the 
land  being  considered  for  exchange  by 
the  Bureau  and  CDOW. 

The  values  of  the  land  to  be 
exchanged  have  been  determined  to  be 
approximately  equal.  Upon  completion 
of  the  final  appraisal  of  the  land,  the 
acreages  will  be  adjusted  or  money  will 
be  used  to  equalize  all  the  exchange 
values.  Adjustments  in  offered  CDOW 
property  acres  to  equalize  the  values 
exchanged  is  expected  to  occnr  within 
the  Missouri  Creek  Wildlife  Area  or  the 
southern  end  of  BLM  selected  land  at 
Garfield  Creek. 

The  following  describes  the  land 
proposed  and  determined  suitable  for 
exchange. 

Selected  Public  Land 

Garfield  Creek  Propaiies— 3559.72 
Acres— Gaifie/d  County,  Colorado 

Sixth  Principal  Meridian,  Colocado 
T.  6  S..  R.  91  W., 

Sec  3:  Lot  1,  2.  S^NEV*.  SBV4NWM,  SWK 
SWV^  NHSEM.  SEVtSEK; 

Sec  4:  SEy4SEy4; 

Sec  8:  EVlEVi: 

Sec  10:  NV4.  SWy*.  NViSEVi.  8W^SEy4: 


Sec  11:  SWMNEK,  NWKNWM.  SVk 
NWM.  NHkSVtV*.  NW^^SE^ 

Sec  12:  SWt4SW^4: 

Sw.  n:  NWM.  WKSWK: 

S«:.  14:  NMNEM.  SEVENS V^  SV4; 

Sec.  1&.  Vi/WIEVi,  NWW.  NV^WVk  8E^ 
SWV4.  SE^^ 

Sec  18:  SE%NWV4.  SW^SEVl: 

Sec  23:  NW%NEV4.  SV4NEy4,  N^iNWV*: 

Sec  ».  NWHOT%; 

Sec  34:  NEy4NE%; 

'Sac  a*:  EMB^  SW^^NEM,  NWKSBVi. 
T.7S.R.91W, 
*Sec  1:  Lot  1.  SEV^SWVi.  SE%S£Vte 
'Sec  12:  NEWNE^  EVU«JWV4. 

'Acres  sut^ect  to  deletion  to  equalise 
values. 

l%ese  properties  are  located  soutfi  of 
New  Castle,  Colorado,  generally 
between  Garfield  Creek  and  Alkali 
Creek  and  County  Hoads  312  and  314. 
They  are  proposed  to  be  exchanged  for 
Division  properties  in  the  Dotsero 
Wildlife  Area  and  at  the  Loma  Launch 
Site. 

Radium  Properties — 1944^4  Aa-ea — 
Ckaad  County,  Colorado 

Six  Hi  rnnopn  Mnluian.  Coloraao 

T.  1  S.,  R.  81  W., 

Sec  19:  SEy4SB%; 

Sec  20;  Lot  1. 
T.lS.,R.a2W, 

Sec  19:  LoU  a  7. 8. 9,  SEV^SEy*: 

Sec  21:  Lots  1, 2.  N^SWV^ 

Sec  27:  NWy4SEVi; 

Sec  29:  Lots  1.2: 

Sec  30:  LoU  6,  7.  8, 9. 
T.  1  S..  R.  82  W.. 

Sec  a:  Lots  &  7, 8,  t,  SW^^SEV^; 

Sec.  10:  EM.  SEy4^fWy4,  NEy4SW^ 

Sec  11:  Lot  2: 

Sec  14:  SWy4SWy4: 

Sec  15:  E%; 

Sec  17:  Lots  1,  2,  3, 4.  5,  EMNWy«.  SWy4 
SEy4; 

Sec  20:  Lots  1.  Z  3. 4.  NEy4NEy4: 

Sec  22:  N%NE%,  SWy4NEy4: 

Sec  23:  NWy4NWy4. 

These  properties  are  isolated  Bureau 
land  within  or  adjacent  to  Division 
properties  near  Radium,  Colorado.  They 
are  proposed  to  be  exchanged  for 
Divteion  Radium  properties. 

Cottonwood  Creek  Properties— 1037.08 
Acres — Garfield,  County,  Colorado 

Six  til  Principal  Meridian,  Orfonido 

T.  SS..R.86W, 
Sec  19:  Lots  13, 14; 
Sec  20:  Lots  2.  SWy4.NEy4SWy4, 

S%SE%NE%SW%; 
Sec  29:  Lots  4.  9.  12. 14: 
Sec  31:  Lots  8,  9,  NMNE^  SWy4NEK. 

EV^HNWV^  EVbWMEWtfWt^ 
Sec.  32.  Lots  1.  7.  8,  SEy4NEy4. 
T.  5S..R.a7W., 
Sec.  15:  Lot  18; 
Sec.  24:  S%S%NEV4,  SV4SEV4NWy4, 

NEy4SW%.  N^iSEVi; 
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Sec.  Vk  WVtWViSEV*.  B^tf  ViSWV^; 
Sec  36:  Lou  1, 2.  WViNW^SWV4. 

These  properties  are  hear  the  east  end 
of  Gleowood  Canyon.  They  are  parcels 
of  public  land  intermingled  with  private 
ownership.  They  are  proposed  to  be 
exchanged  for  private  land  near 
Garfield  Creek  and  subsequently  to  be 
exchanged  with  the  private  property 
going  to  the  Division  and  the  Division 
property  going  to  the  Bureau. 

Offered  Private  Land— J.  Golden  Bair 

Garfield  Creek  Propertiea— 1080.00 
Acres — Garfield  County,  Colorado 

Sixth  Prindpal  Meridian.  Colorado 
T.  6  S..  R.  91  W.. 

Sec.  2:  EMiSW%.  WViSEV4.  SEV4SEy4: 

Sec.  10:  SEV^SEV^' 

Sec.  11:  NViNE%.'sEV4NEV4.  NB%NWV4. 
SMiSV^.  NEViSEM; 

Sec.  12:  WViNW^,  NV^SWV4,  ^ViSWy*; 

Sea  14:  SEV4NE%.  NWy4: 

Sec.  19:  EWiEVt. 

This  property  is  private  land  located 
north  of  Bureau  land  at  Garfield  Creek 
proposed  for  exchange  with  the 
Division.  The  Bureau  Cottonwood  Creek 
properties  would  be  exchanged  for  this 
private  land. 

Offered  Colorado  Division  of  Wildlife 
Land 

Dotsem  Propertiea— 2509.76  Acres — 
Garfield  County,  Colorado 

Sixth  Pifadpal  Meridian.  Cokmdo 
T.  3  S..  R.  88  W.. 
Sec.  6:  Lots  24,  25,  28,  27.  3a  31,  32,  33,  34, 

35.36.  37; 
Sec  7:  Lots  5,  8.  7, 8, 10. 11. 12. 13. 14, 15. 18, 
17, 18, 19,  20.  21,  22.  23,  24.  SWy4NE%. 
WV4SEy4: 
Sec.  18:  LoU  5. 8,  7, 8. 9,  la  11, 12, 14. 15. 18. 

18,  la,  Nwy4NEy4; 

Sec  19:  Lot  9. 

Tracts  44, 45,  &  46:  (previously  described  as 
sec.  18:  Lot  2.  EViSWV*,  SEy4f4Wy4  and  sec 
19:  Lot  3.  E^^NWV*.  NEy4SEy4). 

Tracts  47  &  48  [previously  described  as  sec 
20:  EV4NEy4;  sec  21:  SV4NWy4,  SEy4SEy4; 
sec.  22:  SWy4SWy4;  sec  27:  NVi^fWy4). 
T.  3  S.,  R.  87  W.. 

Sec.  13:  SEy4NEVi.  NEy4SEy4; 

Sec  34:  SEy4NEy4. 

These  properties  are  in  holdings 
within  Bureau  land  located 
approximately  five  miles  east  of 
Sweetwater  Lake,  Colorado.  They  are 
proposed  to  be  exchanged  for  Bureau 
and  private  Garfield  Creek  properties. 

George  Creek  Property— 159.86  Acres— 
Garfield  County,  Colorado 

Sixth  Principal  Meridian.  Colorado 
T.  4  S.,  R.  92  W.. 
Sec  5:  Lots  3, 4,  SViNWy4,  less  the  west  10 
acres  of  Lot  4  and  west  10  acres^f  the 

swy«Nwy4. 


This  property  is  a  parcel  of  land 
isolated  between  Bureau  and  White 
River  National  Forest  land  13  miles 
north  of  Rifle,  Colorado.  It  is  proposed 
for  exchange  for  Bureau  and  private 
Garfield  Creek  properties. 

Piney  Creek  Property— 629.21  Acres — 
Eagle  County,  Colorado 

Sixth  Principal  Meridian.  Cokndo 
T.  2  S.,  R.  82  W.. 

TracU  43  ft  44  (previously  described  as  sec 
19:  Lot  4  and  sec.  30:  LoU  1. 2, 3. 4,  E^NWy4, 
EViSWVi). 

T.  2  S.,  R.  63  W.. 
Sec.  25:  LoU  1. 2, 3. 4.  SW%SEV4. 

This  property  is  a  Division  property 
isolated  within  Bureau  land  located  one 
mile  southeast  of  State  Bridge,  Colorado. 
The  property  is  proposed  to  be 
exchanged  for  Bureau  and  private 
Garfield  Creek  properties. 

Cathedral  Bluffs  Property— 640.00 
Acres — Rio  Blanco  County,  Colorado 

Sixth  Prindpal  Meridian.  Cokmdo 

T.  3  S.,  R.  100  W., 
Sec  15:  SV4SWy4; 
Sec  18:  NWy4SEy4.  EViSEVl; 
Sec  21:  E^^NEy4,  NViSEy4,  SWV4SE%: 
Sec  22:  NEy4NW%; 
Sec  28:  WV^NEy4,  EMSWV4,  NWy4^y4. 

This  property  is  a  Division  property 
isolated  within  Bureau  land  located 
approximately  15  miles  northeast  of 
Douglas  Pass,  Colorado.  It  is  proposed 
to  be  exchanged  for  Bureau  and  private 
Garfield  Creek  properties. 

Missouri  Creek  Properties— 2069.52— 
Rio  Blanco  County,  Colorado 

Sixth  Prindpal  Meridian,  Colorado 
T.  4  S..  R.  102  W., 

*Sec  30:  LoU  5,  6.  7, 8,  EWN^; 

•Sec  31:  LoU  5.  6,  7, 8.  E%WV4. 
T.  4  S.,  R.  103  W., 

•Tract  37. 
T.  3  S.,  R.  103  W., 

Sec  18:  SV^SEy4; 

Sec  19:  EV4,  EV4NWy4: 

Sec  20:  SW%; 

Sec  28:  Y/W. 

Sec.  29:  NEVi; 

Sec  33:  SWy4NEy4,  B^NWVi. 

Nwy4Nwy4. 

'588  acres  most  subject  to  selection  to 
equalize  values  in  the  exchange. 

These  are  isolated  Division  properties 
surrounded  by  Bureau  land  located 
approximately  25  miles  southwest  of 
RaJigley,  Colorado.  They  are  proposed 
to  be  exchanged  for  Bureau  Gaifield 
Creek  and  Radium  properties. 

Loma  Property— 7.22  Acres— Mesa 
County,  Colorado 

Uta  Prindpal  Meridian,  Cokmdo 
T.  1  N..  R.  3  Wh 


•Sec.  10:  The  portion  of  LoU  5  and  14. 
•Denotes  property  describeil  by  Metes  and 
Bounds  descriptions. 

This  is  a  Division  property  which 
serves  as  a  Colorado  River  Access  point 
to  Bureau  land  in  Ruby  Canyon,  located 
three  miles  southeast  of  Mack. 
Colorado.  It  is  proposed  to  be 
exchanged  for  Bureau  and  private 
Garfield  Creek  properties. 

Radium  Properties— 410.74  Acres — 
Grand  and  Eagle  Counties,  Colorado 

Sixth  Prindpal  Meridian,  Ctdorado 

T.  1  S.,  R.  82  W., 
Sec  22:  NEy4SE%; 
Sec  23:  WWSWy4: 
•Sec  27:  A  portion  of  NViNWM; 
Sec.  28:  NEViNEy4. 

•The  portion  of  Tract  53  west  of  the  river 
centeriine. 
•The  Bona  Dea  Placer  Mining  Claim: 

(within  T.  1 S..  R.  82  W.,  sec  33  and  T.  2  S..  R. 
82  W.,  sec  4  and  5) 

•Denotes  property  described  by  Metes  and 
Bounds  description. 

These  are  isolated  Division  properties 
located  within  or  adjacent  to  Bureau 
land  north  and  south  of  Radium. 
Colorado,  along  the  Colorado  River. 
They  are  proposed  to  be  exchanged  for 
Bureau  Radiiun  properties. 

Terms  and  Conditions 

The  following  reservations  for  existing 
uses  and  users  would  be  made  in  a 
patent  issued  for  the  public  land. 

The  following  reservations  would  be 
including  for  all  public  land: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30, 1980  (43 
U.S.C.  945). 

2.  A  reservation  of  all  mineral 
deposits  in  the  land. 

Garfield  Creek  Selected  Public  Land: 

1.  Oil  and  Gas  leases:  C-37202,  C-27852, 

C-20830.  C-37203.  C-27854,  C-36479. 
C-36947 

2.  Powerline  &  Telephone  ROWs:  C- 

34158,  C-35161,  C-030996,  C-24388 

3.  Access  Road  ROW:  C-36763 

4.  Garfield  County  Road  ROWs:  C- 

40241.  Roads  312  and  314 

5.  Grazing  Permits  8218  and  8219— 

unless  waived 

Cottonwood  Creek  Selected  Public 
Land: 

1.  Raihvad  ROW:  C-093762 

Radium  Selected  Public  Land: 

1.  Raiht>ad  ROW:  C-0122341 

2.  Pipeline  ROW:  C-4521 

3.  Grand  County  Road  ROW:  Road  11 

4.  Grazing  Permits  7547  and  1114— 

unless  waived 
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The  publicatioB  of  iMa  notice  in  the 
Fadenl  RHgfater  wiU  segregate  the 
public  land  described  above  to  the 
extent  that  they  wrill  not  be  subject  to 
appropriation  under  the  public  land 
laws,  tedoding  tfie  mining  laws.  As 
provided  bj  the  regulations  of  43  CFR 
2201.1(b),  uny  subrnquentiy  tendered 
application,  aflowanoe  of  which  is 
discretionary,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant 

Further  Infaraiation  and  Public 
Comment 

Additional  information  concerning 
this  exchange,  including  the  planning 
documents  and  environmental 
assessment,  is  available  for  review  in 
the  Gl^Dwood  Springs  Resource  Area 
Office  at  50629  (fighway  6  and  24, 
Glenwood  Springs,  Colorado  or  the 
Kremmling  Resource  Area  Office  at  116 
Part  Avenue,  Kremmling,  Colorado. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  conunents  to  the  District 
Manager.  Grand  Junction  District  Office, 
Bureau  of  Land  Management,  764 
Horizon  Drive,  Grand  Junction, 
Colorado  81506  or  to  the  District 
Manager,  Craig  District  Office,  Bwea« 
of  Land  Management.  455  Emerson  - 
Street,  Craig,  Colorado  81625. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objectione,  this  realty  action  will 
becone  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  November  13. 198S. 

DkkFrad. 

Associate  District  Manager,  Grand  Junction 
District 

[FR  Doc  85-28117  Filed  11-25-85;  8:45  am] 
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Wyoming;  Proposed  Continuatlofi  of 


AQENCV:  Bureau  of  Land  Management, 
Interior. 

Acnow;  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  to  continue  the  existing 
Kvithdrawals  on  7.749.59  acres  of  the 
Shoshone  Irrigation  Project  for  an 
additional  50  years  for  Secretarial  Order 
of  May  2. 1910  and  20  years  for 
Secretarial  Order  of  May  24. 1922.  The 
remaining  acreage  io  the  existiag 
withdrawals  wiU  be  terminated.  The 
lands  remain  closed  to  surface  entry  aiKl 


mining  but  have  been  and  «vill  remafai 

open  to  mineral  leasing. 

DATC  Comments  should  be  received  by 

February  27. 198& 

AOOMM:  ComnientB  should  be  sent  ta>: 

Chief.  Branch  of  Lamd  Resources,  Bureau 

of  Land  Management  P.O.  Box  1828. 

Cheyenne,  Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Gilmer,  Wyoming  State  Office, 

307-772-2080. 

tUMMARr.  The  Bureau  of  Reclamation 

proposes  tfiat  parts  of  the  existing 

withdrawals  made  by  Secretarial 

Orders  of  May  2, 1919,  and  May  24, 1922, 

be  contimied  for  a  period  of  SO  years, 

and  20  years  respectively,  pursuant  to 

section  204  of  the  Federal  Ltuul  Policy 

and  Management  Act  of  1976. 90  Stat 

2751,  43  U3.C  1714.  The  lands  proposed 

for  coBtinuatioB  for  a  period  of  50  years 

are  those  lands  in  the  following 

described  subdivisions: 

SixlhPtiaoipalMwiiHaa 

T.  52  N..  R.  101 W, 

Sec.  9.  loto  1-4; 

Sec.  12.  lots  l-«.  EHNEV^.  SM: 

Sec.  14.  SM; 

Sec.  15.  lots  1-8; 
.  Sec  18.  lots  1-6.  EVfcSBM; 

Sec  21.  lots  1-4.  NW4U*E%.  NW^ 

Sec  22.  lots  1-7,  EViEV^; 

Sec  23: 

Sec.  24.  E^EK.  EH6WKNE%, 

Sec2S.EVUE)«; 

Secae; 

Sec  27.  lots  1-7.  W^Vt,  SWV4SEi4; 

Sec  28.  loU  1-3,  NWy4NWy4,  SV4NV4.  SVfc 

Sec  28.  fmNEV^  »%NEK.  EMSB^ 

Sec  32.  EHNE^  NEV^SE^ 

Sec33.1ot3,WViWV^ 

Sec.  36,  lot  1. 

Lots  4e-E,  F.  85. 
T.  52  N.,  R.  102  W, 

Sec  27,  lot  2,  SWV4NEy4.  SV4^AVy4.  SVi: 
Sec  28,  lot  5,  SV4NEy4.  NV4SEy4,  SEy4SEy4. 

The  area  described  contains  8,259.17  acres 
in  Park  County. 

The  lands  proposed  for  continuation 
for  a  period  of  20  years  are  those  lands 
in  the  following  described  subdivisions: 

T.  58  N..  R.  100  W.. 
Sec  31.  lots  9.  4,  E%SE%,  SEy4; 

T.  5eN,R.101W.. 

Sec  36,  loU  1-7. 

The  areas  described  contain  l,49a42  acres 
in  Paric  County. 

Hie  purpose  tA  the  withdrawals  is  to 
mitigate  land  and  water  right  losses 
from  the  enlargemoit  of  the  authorized 
Buffalo  Bill  Reservoir  Project,  and  for 
the  Polecat  Bench  Extension,  pump 
station  and  siphon.  The  withdrawals 
segregate  the  lands  from  the  operation 


of  the  public  land  laws  generafly, 
including  the  mining  laws,  but  not  die 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregate 
e&ect  of  the  withdrawals. 

For  a  period  of  00  days  from  the  date 
of  publication  of  this  aotioe.  all  persona 
who  wish  to  aubmit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  Chiet  Branch  of  Land 
Resources,  in  tht  Wyoming  State  Office. 

The  authorized  officer  of  the  Bia<ean 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potentisJ 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Con^vss, 
who  will  determine  whetlier  or  not  the 
withdrawals  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Fedenl  Ragiitet. 
The  existiag  withdrawals  will  continue 
until  such  final  determination  is  made. 
F.WiUianEikeabMiy. 
Associate  State  Director. 
[FR  Doc  85-28140  Filed  11-25-85;  8:46  amj 
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Minerals  ManagooMnt  fierce* 

Solicitation  of  hiterest  From  ERgMe 
Refiners  for  the  Purchase  of  Federei 
Royally  Crude  ON  In  the  Royafty-ln- 
Klnd  Program 

AOCNCV:  Minerals  Management  Service 
(MMSJ.  Interior. 

action:  Notice  to  Eligible  Refiners 
Requesting  Interest  in  the  Purchase  of 
Federal  Royalty  Crude  Oil  in  the 
Royalty-In-iOnd  Ingram. 


:  Because  the  Secretary  of  the 
Interior  must  determine  that  U.S. 
refiners  do  not  have  access  to  adequate 
supplies  of  crude  oil  in  order  to  sell 
Federal  royalty  oil  available  in  the 
Royalty-In-Klnd  (RDC)  Program.  MMS 
provides  tiiis  notice  requesting 
expressions  of  interest  from  eligible 
refiners. 

dates:  Those  refiners  interested  in  the 
purchase  of  Federal  royalty  oil  should 
contact  MMS  by  January  3, 1986. 

ADDRCSi.  Eligible  refiners  interested  in 
purchasing  royalty  oil  may  contact  Mr. 
James  Miicelsoo.  Minerals  Management 
Service,  Payor  Acounting  Branch.  P.O. 
Box  5760  T.A..  Denver.  CO  80217, 
(303)231-3133. 


BEST  COPY  AVAILABLE 
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POM  RMTMCR  WFONMATION  CONTACT: 

RDC  Program  Coordinator  John  Vldrlk, 

(303)231-3608. 

SUPPumtNTARY  mromNATiON:  MMS  is 

reviewing  the  access  to  crude  oil 
supplies  by  eligible  refiners  based  on 
geographical  areas  in  order  to  determine 
the  need  for  a  sale  of  Federal  royalty  oil 
The  geographical  areas  are  listed  as 
follows:  , 

1.  Offshore  (Outer  Conthiental  Shelf)— 
Pacific  Coast 

2.  Offshore  (Outer  Continental  Shelf) 
Gulf  of  Mexico. 

3.  Onshore— States  of  California, 
Nevada,  and  New  Mexico. 

For  this  notice,  eligible  refiners  are 
limited  to  small  refiners  as  defined  in  30 
CFR  209.102  for  the  purchase  of  offshore 
(Outer  Continental  Sehlf)  royalty  oil  and 
limited  to  independent  refiners  as 
defined  in  the  Emergency  Petroleum 
Allocation  Act  15  U.S.C.  751  et.  seq)  for 
the  purchase  of  onshore  royalty  oil. 

Dated:  November  15, 1985. 

|ohBB.Ri8S< 

Acting  Director,  Mineral  Management 
Service. 

[FR  Doc.  85-28150  Piled  11-25-85;  8:45  am] 
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National  Park  Swvice 

NatkMMi  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  16, 1985.  Pursuant  to  S  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register  ' 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
December  11, 1985. 
Carol  0.  ShuH 
Chief  of  Registration.  National  Register 

CALIFORNIA 

El  Dorado  County 

PlacerviUe,  Pearson,  John,  Soda  Works,  594 
Main  St 

Santa  Clata  County 

Stanford,  Palo  Alto  Stock  Farm  Horse  Bam, 
Fremont  Rd. 

GEORGIA 

Coweta  County 

Moreland,  Brannon,  W.A.,  Slore-Moreland 
Knitting  Milh.  Main  St 


ILLINOIS 
Cook  County 

Chicago,  Sheridan  Park  Historic  District. 
Roughly  l>ounded  by  Lawrence,  Racine, 
and  Montrose  Aves..  and  Qaik  St 

MAINE 

Androacoggin  County 

Aubum-Lewiston  Airport  Paleoindian 
District 

MASSACHUSETTS 

Baikshira  County 

Lenox.  Elm  Court.  Stockbridge  St 

WoicMtar  County 

Gardner,  Garland  Square  Historic  Distict, 
Rou^y  bounded  by  City  Hall  Ave., 
Pleasant  Connors,  Parker,  and  Central  Sts., 
and  Providence  k  Worcester  RR  tracks. 

MISSOURI 

St  Louis  (Independaot  Qty) 

Benton  Park  District  Bounded  by  Gravois 
Ave.,  1-55,  S.  Broadway,  and  Jefferson  St 

OKLAHOMA 

Gatfield  County 

Enid.  Kaufman,  H.L  House,  1706  W.  Maine 

PENNSYLVANIA 

Allegheny  County 

Pittsburgh.  Pittsburgh  Central  Downtown 
Historic  District.  Rou^y  bounded  by 
Liberty  Ave.,  Grant  St.,  Forbes  Ave.,  and 
Wood  St 

SOUTH  CAROLINA 

Beaufort  County 

Hilton  Head  Island,  Rear  Lighthouse  of 
Hilton  Head  Range  Light  Station,  Arthur 
Hill  Golf  Course,  Palmetto  Dunes  Resort  off 
US  278 

McCormidc  County 

Dom  Gold  Mine  (McCormick  MRA) 
McCormick,  McCormick  Train  Station 

(McCormick  MRA),  Main  St 
McCormick,  Dom,  Joseph  Jennings,  House 

(McCormick  MRA),  Gold  and  Oak  Sto. 
McCormick.  Farmer's  Bank  (McCormick 

MRA),  Main  St 
McCormick.  Henderson.  Otway,  House 

(McCormick  MRA),  Augusta  St 
McCormick.  Hotel  Keturah  (McCormick 

MRA),  Main  St 
McConnidc  McCormick  County  Courthouse 

(McCormick  MRA),  H%vy.  28 
McCormick,  Sturkey,  M.LB.,  House 

(McCormick  MRA),  Main  and  Washington 

Sts. 

VIRGINIA 
Montgomery  County 

Christiansburg,  Cambria  Freight  Station,  630 
Depot  St 


WYOMING 
Paik  GovBly 

Ralston  vicinity.  Heart  Mountain  Relocation 

Canter,  OB  US  Ali  14 
[FR  Doc.  85-28152  Filed  11-26-65;  8:45  am] 
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INTERSTATE  COyMERCE 
COMMISSION 

(Deekat  Na  AB-1S  (SuMto.  106)1 

The  Baltimore  and  Ohio  Railroad  Co— 
ADanoMMMRl  and  Dlaoonlinuanoe  of 
Service  In  Miami  County.  OH;  FIndhigs 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Baltimore  and  Ohio  Railroad 
Company  to  (1)  abandon  its  3.53-mile 
line  of  railroad  between  Eldean 
(valuation  station  264+06)  and  Piqua. 
OH  (valuation  station  450+61),  and  (2) 
discontinue  trackage  rights  over  1.02- 
miles  of  trackage  of  the  Consolidated 
Rail  Corporation  between  valuation 
station  450+61  at  Piqua  and  valuation 
station  504+37  at  Piqua  Crossing:  all  in 
Miami  Coimty,  OH. 

A  certificate  will  be  issued 
authorizing  this  abtrndonment  and 
discontinuance  of  service  unless  widiin 
15  days  after  this  publication  die 
Commission  also  finds  that  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase]  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  diat  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10 
days  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152.27. 
James  H.  Bayne, 
Secretary. 

(FR  Doc.  85-28133  FUed  11-25-85;  8:46  am] 
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[Docket  No.  AB-S6  (Sub-Na  147)] 

Seaboard  System  RaBroad,  Inc.— 
AI»andonment  In  Cuml>erfand  and 
Sampeon  Counti«i,  NC;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
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the  Seaboard  System  Raiboad,  bic.  to 
abandon  its  line  of  railroad  extending 
from  milepost  AF-217.6  at  Vander,  NC 
to  milepost  AF-232.65  at  Roseboro,  NC. 
a  distance  of  15.05  miles,  in  Cumberland 
and  Sampson  Counties,  NC 

A  certificate  will  be  issued 
authorizing  this  abandonment  unlesss 
within  15  days  after  this  publication  the 
Commission  also  finds:  (1)  A  financially 
responsible  person  has  o^ered 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  folly  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  November  14. 1985. 

By  the  Commission.  Division  1, 
Commissioners  Steirett  Gradison,  and 
L.amlx)ley.  Commissioner  Laml>oIey 
commented  with  a  separate  expression, 
lames  H.  Bayna, 
Secretary. 
|FR  Doc  85-28132  Filed  11-25-85;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  85-42] 

An>ert  L^pis,  M.D4  Jersey  City,  NJ; 
Hearing 

Notice  is  hereby  given  that  on  July  30, 
1985,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Albert  Lepis,  M.D.,  an  Order 
To  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  his  DEA  Certificate  of 
Registration.  AL0661872.  for  registration 
as  a  practitioner  imder  21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  *vith  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
1:00  p.m.,  on  Wednesday,  December  18, 
1985,  in  Courtroom  No.  10,  Room  309, 


U.S.  Qaims  Court  717  Madison  Place, 
NW.,  Washington.  DC.  , 

Dated:  November  20, 1085. 
lohn  C  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 

[FR  Doc.  85-28173  Filed  11-25-85;  8:45  am] 
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M  J)^  Alexandria, 


[Docket  Na  S5-44] 

John  F.  Phoierlc,  Jr., 
VA;  Hearing 

Notice  is  hereby  given  that  on  July  30. 
1985.  the  Drug  Enforcement 
Administration,  Depfirtment  of  Justice, 
issued  to  John  F.  Pholeric,  Jr.,  MJQ.,  an 
Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  his  DEA  Certificates 
of  Registration,  AP6771415  and 
AP2578788,  and  deny  any  pending 
application  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administratioii. 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Thursday.  December  19. 
1985.  in  Courtroom  No.  10,  Room  309, 
U.S.  Claims  Court,  717  Madison  Place. 
NW..  Washington.  DC. 

Dated:  November  20, 1985. 
loimCLawn. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  85-28174  Rled  11-25-85;  8:45  am] 
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[Docket  Na  85-27] 

Daniel  R.  ZoU,  M.D^  Brooldine,  MA; 
Hearing 

Notice  is  hereby  given  that  on  March 
28, 1985,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Daniel  R.  ZoU,  M.D.,  an  Order 
To  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  his  DEA  Certificate  of 
Registration.  AZ1221388.  for  registration 
as  a  practitioner  under  21  U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
10:00  a.m.  on  Tuesday,  December  3, 
1985,  in  the  U.S.  Tax  Court  Courtroom. 


13th  Floor,  U.S.  Customs  House,  Number 
2  India  Street,  Boston,  Massachusetts. 

Dated:  November  2a  1985. 
JoluiCLawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  85-28175  Filed  11-25-65:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35],  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  publia 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review: 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  natiu-e  of  the  particular  submission 
they  are  interestcKi  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
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Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson.  Telephone  202  523-6331. 
Comments  and  questions  about  die 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  0MB 
reviewer.  Nancy  Wentzler,  Telephone 
202  395-6880.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3208, 
Washington.  DC  20S03. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordlceeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

tkm    \\ 

Employment  and  Training 

Administration 
Title  V  of  the  Older  American  Act 
ETARC83 
One-time 
Individuals  or  household;  State  or  local 

governments;  Federal  agencies  or 

employees;  Non-profit  institutions 
800  responses;  103  hours 

Survey  forms  requesting  information 
are  required  for  a  program  evaluation  of 
the  Senior  Community  Service 
Employment  Programs  (SCSEP). 
Affected  public  are  participants  in 
SCSEP  and  host  agencies  where 
participants  are  employed. 

Revision 

Employment  Standards  Administration 
FECA  Medical  Report  Forms  1215-0103; 

CA-16B,  -17B,  20,  20A,  1090.  ZBB,  1300, 

1303. 1304, 1305, 1306, 1308. 1314, 1316. 

and  OWCP-5 
As  needed 
Businesses  or  other  for-pro^t;  Federal 

agencies  or  employees;  Small 

businesses  or  organizations 
460,100  responses;  195.255  hours.  15 

forms 

Information  obtained  through  the  use 
of  FECA  medical  forms  is  necessary  to 
determine  whether  or  not  a  federal 
employee  who  has  filed  a  claim  under 
the  Federal  Employees'  Compensation 
Act  (FECA).  S  U.S.C.  8101  et  seq.  is 
entitled  to  compensation. 

Extension 

Mine  Safety  and  Health  Administration 


Weeldy  Air  Flow  Meastuements     - 

1219-0031 

Weekly 

Businesses  and  other  for  profit 

16  respondents;  6,400  hours 

Requires  that  air  volume 
measurements  be  taken  weekly  in  metal 
and  nonmetal  mines  which  have  been 
classified  as  gassy.  Records  are  required 
to  be  kept  of  the  measurements. 

Signed  at  Washington.  D.C  this  21st  day  of 
November,  1985. 
Paul  B.  Lacsao, 

Departmental  Clearance  Officer. 
[PR  Doc  85-28197  Filed  ll-2&-eS;  8:45  am] 
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AQMwy  ItocordkMping/Reporting 
RM|ulr«m«nts  Under  R«vl«w  by  the 
Office  of  Management  and  Budget 
(OMB) 

Badcground 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwoik  Reduction  Act  (44  U.S.C 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Reoordkeeping/Reporting 
Requirements  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extension,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information. 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  afiected. 


An  estimate  of  the  total  niunber  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Conunents  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  Telephone  202  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler,  Telephone 
202  395-688a  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
Wash^on.  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Occupational  Safety  and  Health 

Administration 
Hazard  Communications 
1218-0072;  OSHA  245  (OSHA  Form  174) 
On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organization 
326,000  respondents;  651,640  hours;  1 

form 
The  Hazard  Communications  Standard 
requires  the  completion  of  a  Material 
Safetv  Data  Sheet  (MSDS).  The 
standard  allows  the  employer  to  use 
any  format  as  long  as  the  information 
required  by  the  standard  is  included 
on  an  MSDS.  OSHA  has  received 
many  requests  from  business  to 
provide  a  form  for  the  MSDS. 
As  a  result,  OMB  clearance  is  being 
sought  at  this  time  for  the  express 
purpose  of  adding  a  non-mandatory 
form  to  the  current  information 
clearaxwe.  It  is  proposed  that  the  non- 
mandatory  OSHA  174  (MSDS)  will  be 
distributed  to  businesses  upon  request 
The  proposed  OSHA  174  (MSDS)  is 
reproduced  in  the  Appendix. 

Signed  at  Washington,  D.C  this  Zlst  day 
of  November  1965. 
Paul  B.  Lanoo, 
Departmental  Clearance  Officer. 

BHUNQ  COOe  4SKKW-II 
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APPENDIX 


DRAFT 


Material  Safety  Data  Sheet 

Maybe  used  to  comply  wWi 
OSHA's  Hazard  Communication  Standard. 
29  CFR  1910.1200.  Standard  must  te 
coraulled  for  specific  recyjiromonts. 


U.S.  Department  of  Labor 

Occupational  Safety  and  Health  Adntinistration 
(NorvMandatory  Form) 
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SecUonl 


Manulaciurar't  Name 

Emergency  Talaptwna  NumlMr 

AddTM*  (Numtm.  Stmt.  Oty,  SMi^  andZr>Oodo) 

Telephone  Number  tor  hiiormeinn 

k 

Date  Prepared 

SvMura  oi  Preparer  fiqptbnaQ 

Section  M  —  Hewwfcwie  Ingredtonts/ldemity  Infonnetlon 


Other  Umto 


Haanloue  Componente  (Specllc  Chemical  Identity:  Cortwnon  Name(s))        OSHA  PEL  ACGIH  TLV  ^tecommended  %  ftytboaO 


Section  III  -  Pliysical/Clwfnical  Ctiaracterictics 


BoiirtQ  Povit 

Specific  Gravity  (HgO  -  1) 

Vapor  Praeeure  (mm  Hg.) 

Meemg  i^oeM 

Vapor  Deneity  (AH  -  1) 

Evaporatton  Rate 
(Butyl  Acetate  -  1) 

Solubihly  in  Water 

Appearance  and  Odor 


Section  IV  —  Fira  and  Explosion  HaiMd  Data 

Raah  Point  (Method  Ueed) 

Flemmat)le  Limlie 

LEL 

UEL 

ExtMiguiahmg  Media 

Special  Fire  Fighting  Prooeduree 


Unuaual  Fire  and  Exploeion  Hezwds 


(Reproduce  locally) 


OSHA  174,  Sept.  1965 
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InoomtMlMMy  («MMMi  ID  A«oM) 
Hmtdoui  DtoowipoilMuii  or  Byproducli" 


OondWont  to  AmiU 


ktay  Occur 


MM  Nol  Occur 


CondMons  to  AmM 


Section  VI  -  H— Ml  Mwwd  Df 

Routo(4  of  Erttry:  '~ 


8Mn7 


fimU}  H$art»  (Aoum  and  Chmki 


Ciicinoginlcily: 


NTP? 


lARC  Monograptw? 


06HA  nigutomff 


Signc  and  Syniptonw  of  Expoiura 


MMICM  UOnOWiM 

QonwHy  Aggrwiitod  by  Enpooun 


EnwgMnir  and  FM  Aid  Precidurat 


Section  VI  —  Precimone  lor  Srte  Hendinq 

Stopa  to  Ba  Takan  In  Caaa  MMaXal  l»  nuiaiid  or  SpWad" 


IMUto  O^xiaal  MMhod 


Pncaubona  to  Ba  Takan  m  Handb^  «id  8todr« 


Olhar  PracauUona 


Section  VW  -  Control 


Wort(Aly(^anic  Pracfcaa 


[FR  Doc.  86-28201  Filed  11-25-85:  a-4S  am] 
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Senior  Fieflulhw  i 
AppolntmenlofMerabewtothe 


This  Notice  amends  Department  of 
Labor  Notice  published  on  December  9, 
1983  (48  FR  55199],  listing  Department  of 
Labor  members  of  the  Performance 
Review  Board  of  the  Senior  Executive 
Service. 

The  following  executives  are  hereby 
appointed  or  reappointed,  respectively, 
to  three-year  terms,  effective  November 
18.1985: 

Dennis  E.  Whitfield 
Roland  G.  Droitsch. 

TOR  FURTMEir  MRMaMTION  contact: 

Mr.  Larry  K.  Goodwin,  Director  of 
Personnel  Management,  Room  C5526, 
Department  of  Labor.  Frances  Perkins 
Building,  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C,  iMs  Mlit  day 
of  November  1985. 

Williun  E.  Brock, 

Secretary  of  Labor. 

[FR  Doc.  85-28194  Filed  11-25-85;  8:45  ami 
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Emptoymant  and  Training 
Administration 

Datarminations  Ragardhig  EligibWty  to 
Applyfor  Worfcar  Adlustmant 
Assistanca 

In  accocdaoce  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  11. 1985-November  15, 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  ehgibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  (^  imports  of 
articles  like  or  directly  competitive  with 
articles  prodnced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detetminalioiis 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 


iBuicaiao  laaf  mereaeeQ  mporte  utd  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-16,067;  Armco,  btc.  AsMoftd 
Works,  Ash/and  KY 

TA-W-ie.147;  Alpha  Sintered  Metala. 
Inc.,  Ridgway,  PA 

TA-W-16,146;^  Union  Carbide  Corp.. 
Carbon  Ptvdueta  Div., 
Lawrenceburg,  TN 

TA-W-16.138;  Burlington  Industries,  ^ 
Inc.,  KJopman  Fabrics  Div..  Hurt, 
VA 

TA-W-ICOeS;  Bergen  Sout/iwest  Steel, 

CanuUllo,  TX 
TA-W-16,164:  Mineral  FerUlizer  Co.. 

North  Sak  Lake,  UT 
TA-W-16.171:  Colt  Industries,  Crucible 

Specialty  Metals  Div.,  Syracuse,  NY 
TA-W-16,110:  Steams-Rogers 

Manufacturers,  Inc.,  Englewood,  CO 
In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-16,2^  Kilbora,  Lul,  Eaalewood, 
CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-ie,162;  Consolidation  Coal  Co.. 
Dilworth  Mine,  Rices  Loading,  PA 
Ag^egate  U.S.  imports  of  coal  are 
negligible. 

Affirmative  Determinations 

TA-W-16,160;  Charles  Weinstein  Coat 
Co^  Secoucus,  Nf 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  9, 1984. 

TA-W-16,142;  Cross  Country  Clothes, 
Egypt  Phmt,  Whitehall,  PA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  30. 1984. 

TA-W-16,132:  Monsanto  Fibers  &■ 
httermediates,  Pensacola,  FL 

A  certification  was  issaed  coveiiiig  all 
workers  engaged  in  employment  related 
to  tlje  research  and  development  and 
production  of  nylon  fibers  for  apparel 
separated  on  at  after  June  20, 1984. 
TA-W-16J)Q0;  Rosebuig  Forest  Products 
Co.,  Dillard  Savmtills,  Dillard,  OR 

A  certification  was  issued  covering  all 
woricers  of  the  firm  separated  on  or  after 
June  7. 1984.  ; 

TA-W-16,17ai  Timb&rlaad Cedar 
Products,  South  Bend,  WA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  4. 1984  and  before  October  31. 1985. 


TA-W-n,ot5:  US.  Steel  Cijrp„ 

Homestead  Works,  HomemtBod,  PA 
A  certification  was  issaed  covering  all 
workers  except  tfaoie  ogaged  in 
employment  related  solely  to  the 
production  of  steel  foiginss  Mparatad  en 
or  after  May  16. 1984. 

TA-W-Ki,OBd:  Aloyco,  Inc.,  Etizobeth 
Foundry,  Elixabeth,  Nf 
A  certification  was  isseed  covering  all 
workers  of  the  firm  separated  on  or  after 
May  20. 1984. 

TA-W-ie,O0eA;AhyeaInc..  Va/re 
Plant.  Linden,  NJ 

A  certification  was  issued  covering  aH 
workers  of  die  firm  separated  on  or  after 
May  20.  MM. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  Novembei  11. 
1985-November  15. 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor.  601  D  Street  N.W., 
Washington,  D.C.  '[^Mfirvg  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  %ddr^se 

Dated:  November  tS,  198& 
Marvin  M.  Fooks, 

Director,  Office  ef  Trade  At^imtamnt 

Assistance. 

[FR  Doc.  85-28199  Filed  11-25-85;  a-45  am] 


Invastigationa  Regarding 
Cartiflcationa  of  Eligibility  To  Apply  for 
Workar  Adhiatinant  Aaalalanco 

Petitions  have  been  filed  with  the 

Secretary  of  Labor  under  section  211(aJ 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  tbese  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  211(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  nether 
the  workers  are  eligiUe  to  ap|rfy  for 
adjustment  assistance  under  Title  11. 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  dale  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  «my  other  persons 
showing  a  substantial  btterest  in  the 
subject  matter  of  the  investigations  may 
request  a  pnbHc  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Ad^ostment 
Assistance,  at  the  address  shown  bdow, 
not  later  than  December  6, 1985. 
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Interested  persons  are  invited  to 
submit  avitteB  r«mifiyf|^g  regarding  tlw 
subject  aatter  of  the  Invest^gatians  to 
the  IXrector,  Office  of  TDsde  Adfustment 
Assistanoe.  at  the  address  shown  below, 
not  later  than  December  6, 19B5. 


He  petitions  filed  in  this  case 
avail^e  for  ^lapectkia  at  the  Office  of 
the  Director.  Office  of  IVade  Adjustment 
Assistaace,  Eknployneat  and  Traiaisg 
Adminisfration.  U.S.  Department  of 
Ubor.  aoi  D  Street  NW..  Washington. 
DC  20213. 


Signed  at  Wnht^ftoa.  OC.  iU«  Mtfa  day  of 
November  IMS. 

MieiiiiM.flpefcs. 

Direaor.  Office  of  Trade  AdjoBtmaa 
Amigkmce. 
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AdmiaiatrBlion 
[OeeketMaH-Ott] 

Occupational  Exposure  to  4,4'- 
Methylonediannhte  (MDA) 

AOmcv:  Occupational  Safety  and 
Health  Administration,  (OSHA).  Labor. 
ACTION:  Extension  of  time. 

SUMMMIK  On  October  22, 198S,  OSHA 
announoed  in  the  Federal  Register  its 
intention  to  form  an  MDA  Negotiated 
Rulemaking  Advisory  Committee  (50  FR 
427W).  Interested  parties  were  given  30 
days  for  submitting  comments  and 
requests  Cor  membership  or 
representation  on  the  Committee.  OSHA 
has  received  several  isfonnai  requests 
for  the  extension  of  this  filing  period 
from  interested  parties.  In  li^t  of  these 
requests  and  in  order  to  provide 
interested  parties  the  greatest  possible 
opportunity  to  participate  OSHA  hereby 
grants  an  additional  30  days  for  the 
submiseiaD  of  these  documents. 
date:  OSHA  must  receive  written 
comments  and  requests  for  membership 
or  representation  by  December  23, 198S. 

ADDRESS:  All  written  comments  directed 
to  OSHA  Docket  ftfo.  H-040  should  be 
seat  in  triplicate,  to  the  following 
address:  Docket  Office,  Rm  N-367a  200 


Constitution  Ave..  NW.,  Washington. 
D.C.  20210:  Telephone  (202)  523-7894. 

Requests  for  membership  or 
representation  on  the  Committee  diould 
be  sent  to  Clarence  Page,  OSHA 
Division  of  Consumer,  Affairs,  Rm.  N- 
3662, 200  Constitution  Ave..  NW.. 
Washington.  D.C.  20210;  Td^hone: 
(202)523-8024. 

FOR  flMTHER  WFORMATKM  CONTACT: 
Mr.  James  F.  Foster,  OSHA.  U.S. 
Department  of  Labor,  Office  of  Public 
Affairs,  Room  N-3641.  200  Constitution 
Avenae.  NW.,  Washii^ton.  D.a  20210; 
Tel^hoae:  (202)  523-6151. 

This  Notice  was  prepared  under  the 
direction  of  Patrick  R.  Tyson,  acting 
Assistant  Secretly  of  Labor  for 
Occupational  Safety  and  Health.  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  202ia  It  is  issued  pursaant  to 
section  6(b)  and  7(b)  of  the  Occupational 
Safety  and  Health  Act  (64  Stat  1593;  20 
U.S.C.  655, 656)  Secretary's  Order  Na  9- 
83  (48  FR  35736)  and  29  CFR  Part  1912. 

Sgned  at  Washington.  D.C,  this  2l8t  day 
of  November  ues. 
Patrick  R.  TyaoB, 

Acting  Assistant  Secretary  of  Lobar. 
[FR  Doc  8S-28198  Filed  11-25-85;  8.45  am] 
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Iowa  State  Standards 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 


1970  (29  USJC  667)  (hereinafter  called 
the  Act)  by  which  the  Regional 
Administrators  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
RegiODal  Admiaistrator)  und«'  a 
del^ation  of  aatbmty  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  vrhicfa  has  been 
approved  in  accordance  with  sectioa 
ia(c}  of  the  Act  and  29  CFR  Part  1902. 
On  July  20, 197S,  notice  was  published  in 
the  Federd  Ke^star  {38  FR  19388)  of  ttie 
approval  of  the  Iowa  plan  and  the  , 
adoption  of  Subpart  J  of  Part  1952 
containing  the  dedsion. 

The  Iowa  plan  provides  for  tiie 
adoption  of  Federal  standards  fby 
reference  after  comments  and  public 
hearing).  By  letter  dated  October  a,  1985 
from  Walter  H.  Johnson,  Deputy 
Commissioner  of  Labor  to  Alonzo  L. 
Griffin,  Area  Director,  and  incorporated 
as  part  of  the  plan,  the  State  sutunitted 
State  standards  comparable  to: 
Occupational  Exposure  to  Ethylene 
Oxide,  29  CFR  1910.1047  as  published  in 
the  Federri  Register  (49  FR  25796  dated 
June  22, 1984);  Power  Lawnmower 
Amendments,  29  CFR  1910.243  as 
published  in  the  Federal  Registar  (SO  FR 
4648  dated  February  1, 1985).  These 
standards  wlacfa  are  contained  in 
Chaptn  86  of  die  Code  of  Iowa  (1983) 
were  promulgated  after  public  comment 
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requested  on  April  12, 1985,  hearing  held 
on  May  29. 1985  and  resolution  adopted 
by  the  Iowa  Bureau  of  Labor  on  May  8, 
1985  pursuant  to  Chapter  17a,  Iowa 
Code.  The  standards  were  effective  on 
May  8, 1985  and  notice  of  their  adoption 
was  published  by  the  State  on  June  5, 
1985. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparision  with 
the  Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  comparable  Federal 
standards  and  should  therefor  be 
approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations.  Directorate  of 
Federal/State  Operations,  Office  of 
State  Programs,  Room  N3476,  200 
Constitution  Avenue,  ^fW.,  Washington. 
DC  20210;  Office  of  the  Regional 
Administrator.  OSHA,  Room  406 
Federal  Office  Building,  911  Walnut 
Street,  Kansas  City,  Missouri  64106;  and 
Iowa  Bureau  of  Labor,  307  E.  7th  Street, 
Des  Moines,  Iowa  50319. 

4.  Public  participation.  Under  29  CFR 
1953.2(c)  of  this  Chapter,  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplment  to  the  Iowa  State  plan  as  a 
proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
comparable  Federal  standards  and  are 
therefore  deemed  to  be  at  least  as 
effective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  and  notice  would  be 
unnecessary. 

This  decision  is  effective  November 
26,1985. 

(Sec  18.  Pub.  L  91-596.  84  SUt.  1606  (29 
U.S.C  667)) 

Signed  at  Kansas  City,  Missouri  this  4th      . 
day  of  November  1985.  " 

Roger  A.  Oak. 
Regional  Administrator. 
[PR  Doc  85-28195  FUed  11-25-85;  8:45  am] 
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Washington  State  Standards;  Approval 

1.  Background.  Part  1953  of  Tide  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 


Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  die  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  26, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
2421)  of  the  approval  of  the  Washington 
plan  and  the  adoption  of  Subpart  F  to 
Part  1952  containing  the  decision. 

The  Washington  plan  provides,  after 
public  hearing,  for  adoption  of  State 
standards  which  are  at  least  as  effective 
as  Federal  standards  promulgated  under 
section  6  of  the  Act.  Sections  1952.120- 
1952.124  of  Subpart  F  set  forth  die 
State's  schedule  for  the  adoption  of 
Federal  standards.  By  letters  dated 
August  12. 1980,  November  4. 1980.  and 
February  4, 1982  from  James  P.  Sullivan, 
Assistant  Director,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  amendments  to  State 
standards  comparable  to  Federal 
standards,  and  amendments  to  State 
standards  for  which  there  are  no 
Federal  equivalents.  The  amendments 
with  Federal  equivalents,  which  are 
comparable  to  Federal  standards 
amendments,  affect  State  standards 
comparable  to  29  CFR  1910.ia 
1910.28(g),  1910.28(j),  1910.94. 1910.95, 
1910.97, 19iai34. 1910.1000, 19iai001, 
1910.1044. 1910.1045,  and  1910.1046. 
State-initiated  amendments  relate  to 
Confined  Space  Entry,  new 
requirements  for  ultraviolet  light  and 
lasers  to  Nonionizing  Radiation 
standards,  changes  to  Permissible 
Practices,  Minimal  Acceptable 
Respirator  Program,  Airborne 
Contaminants,  and  changes  to 
Occupational  Noise  Exposure. 

The  above  amendments  were  adopted 
as  Washington  Administrative  Orders 
No.  80-14  on  August  8. 1980.  effective 
September  6, 1980.  No.  80-22.  effective 
November  29, 1980.  and  No.  82-1. 
effective  February  13, 1982. 

2.  Decision.  Having  reviewed  the 
State  submissions  in  comparison  with 
Federal  standards,  it  has  been 
determined  that  they  are  at  least  as 
effective  as  Federal  standards  where 
corresponding  Federal  standards  exist, 
and  where  there  is  no  direct 
comparison,  that  the  State  standards  do 
not  overlap  or  diminish  the  requirements 
of  other  State  standards  which  are 


comparable  to  Federal.  The  standards 
amendments  were  placed  in  effect  on 
September  6, 1980,  November  29, 198a 
and  February  13, 1982.  OSHA  received 
no  comments  which  indicated 
significant  objection  to  the  State 
standards  either  as  to  effectiveness  or 
as  to  conformance  with  tlie  product 
clause  requirements  of  section  18(c)(2) 
of  the  Act.  (A  different  State  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  must  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commerce.) 
OSHA,  therefore,  approves  the 
standards  changes.  However,  the  right 
to  reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  Rm. 
6003, 909  First  Ave.,  SeatUe,  Washington 
98174;  Department  of  Labor  and 
Industries,  General  Administration 
Building,  Olympia,  Washington  98501; 
and  the  Office  of  State  Programs,  Rm. 
N3476,  200  Constitution  Avenue  NW.. 
Washington,  D.C  20210 

4.  Public  participation.  Under  29  CFR 
1953.2(c).  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Washington  State  plan  as  a  proposed 
change  and  maldng  the  Regional 
Admiiiistrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standard  is  one  for  which  there 
is  no  comparable  Federal  standard  and 
therefore  the  State  standard  exceeds  the 
Federal  standard. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  November 
26.1985. 

(Sec.  18,  Pub.  L  91-596. 84  Stat  1608  (29 
U.S.C.  667)) 

Signed  at  Seattle,  Washington,  this  17th 
day  of  June  1983. 
Ronald  T.  Tsunahara. 
Acting  Regional  Administrator. 
[FR  Doc  85-28196  Filed  11-25-85;  8:45  am] 
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[ProMbltod  TrantacOon  ExMnpOon  BS-IM; 
Examptton  Appieatlon  Ne.1>-S701  •! «.] 

Grant  of  IndMdMal  EMifVUoiue 
QMMral  Elsctrtc  PwMioii  Tnist  at  jL 

AOENCV:  Pension  and  Welfare  Beneftt 

PrqgrajBfl,  Labor. 

ACnOH;  Gtwrt  of  fadiYidaal  BKempttima. 

summary:  This  document  contakts 
eKemptioaa  isaiied  1^  tha  DqMrtaieBt  of 
Labor  {die  Departnent)  from  certain  at 
the  prohibited  frantartimi  rostTirti**°«  of 
Ae  Employee  Retkenent  ^^''^"}ft 
Security  Act  of  1974  (the  Atil)  aad/or  tha 
Inleiaal  Revenue  Code  of  1954  (Ifae 
Code). 

Notices  were  published  in  the  Fadaral 
Register  of  the  pendeacy  before  the 
Department  of  proposals  to  grant  such 
exemptions.  Hie  notices  set  forth  a 
summary  of  facts  and  rftpr<')wn*''tiong 
contained  in  each  application  lor 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  heU  (where 
appropriate).  The  applicants  have 
represented  ^at  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  o0ierwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptitms  are  being  granted 
solely  by  (he  Department  because, 
effet^ve  December  31, 1978,  section  102 
of  Reorganizatien  Han  No.  4  of  1978  (43 
FR  47713.  October  IT.  1978)  transferred 
the  aofhotity  of  the  Secretary  of  tfie 
Treatury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Hadings 

In  acooedanoe  widi  section  40e(a)  of 
the  Act  and/or  section  4975(cK2)  of  the 
Code  and  ttie  procediB<e8  set  forth  in 
ERISA  PMoedore  7S-1  (40  FR  1«471, 
April  28, 1875),  and  based  upon  (he 
en<ire  record,  the  Department  makes  the 
following  foM&igs: 

(a)  The  exeaiptions  are 
administrativeiy  feasible: 

(b)  lliey  are  in  the  iaterests  of  the 
plans  and  their  paitioipaate  and 
beneficiaries;  and 


(c)  ney  ate  pntadhrc  of  iha  ti^ts  of 
the  partiripantn  and  faanafidaqes  of  the 
plfuis. 

GeneraS  Electric  FansiaaTiiist  (the 
Trust),  Located  fai  New  Todc,  New  Yeik 

[PeakibitMi  TnoMotioo  Exaraptkw  Sfr-lSS: 
EauBiBptiaa  AH>licaUon  Na  0-S7«lj 

Exemption 

(aj  General  ExeBtpUaa.  The 
restrictions  of  section  406(a)(l]  (A) 
(hroMgh(D)  otihe  Act  and  ibe  sanctions 
resultlBg  from  the  applicatioo  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  lAJ  thiouf^  (D)  of  the  Code 
shall  not  apply  to  any  transaction 
arisiAg  in  connection  with  the 
acquisition,  ownership,  management, 
development  leasing,  financing,  or  sale 
of  real  property  (induding  the 
acquisition,  ownership  or  sale  of  ai^ 
joint  venture  or  partnership  interest  in 
such  property)  or  the  borrowing  or 
lending  of  money  in  connection 
therewith,  between  a  party  in  interest 
and  the  Trust,  provided  that  tte 
following  conditions  are  satisfied: 

(1)  The  decision  to  invest  the  assets  of 
the  Trust  direcHy  or  faMlirectly,  in  sudi 
transaction  is  made  by  tiie  tmstees  of 
the  Trust  as  described  in  the  notice  of 
proposed  exemption, 

(Z)  Aay  eadi  party  in  interest  is  not — 

(i)  General  Qectric  Coa^Miiy  (C^,  tiie 
sponsor  of  the  Trust,  any  person  <firecdy 
or  indiractty  coatrolling,  conb<otled  by, 
or  under  oeanKm  control  with  GE,  aiqr 
officer,  director,  or  employee  of  GE  or 
any  of  its  subsidiary  or  affiliated 
companies,  or  any  partnership  in  which 
GE  is  a  10  percent  or  iiM>re  (direcdy  or 
indirectly  in  captial  or  profits)  partner 
or 

(it)  A  person  who  exercises 
discreQonary  authority,  responsibility  or 
control  or  who  provides  investment 
advice  with  respect  to  the  investment  of 
Trust  assets  involved  in  the  particular 
transaction; 

(3)  At  the  time  the  transaction  is 
entered  into,  and  at  &e  time  of  any 
sirtjsequent  renewal  or  modification 
thereof  that  requires  the  consent  of  the 
Trustees  or  any  person  to  whom  such 
responsibility  has  been  delegated,  the 
terms  of  the  transaction  are  at  least  as 
favorable  to  ^e  Trust  as  the  tenns 
generally  available  in  arra'84ength 
transactioRS  between  unrelated  parties. 

{4)  GE  stiail  oMintaia  for  a  period  df 
six  years  from  the  date  of  eedi 
transaction  mentioned  above  the 
records  necessary  to  enable  tlw  persons 
described  in  subparagraph  (S)  of  this 
section  (a)  to  detenaine  whether  the 
conditions  of  this  exea^itioa  have  been 
met  except  that  (i)  a  pNi^>ited 
transaction  will  not  be  deemed  to  have 


OGcmad  it  dae  ta  ciiauiistaaoes 
beyond  the  control  of  GE,  tfie  recaeds 
are  loat  or  deatreyad  prior  to  tiuB  end  of 
the  sbc-year  period,  and  (ii}  ao  pai^  ia 
interest  shaH  be  at^fect  to  the  dvtt 
peaalty  which  nuy  be  assessed  oadar 
sectioa  SQ2(i)  of  tha  Act  or  to  the  taxas 
iavoead  by  saotioa  «7S  (a)  aad  (b)  of 
the  Code,  if  the  records  are  aot 
maintained,  or  are  not  avmlable  far 
examination  as  required  by 
subparagraph  (^  below;  aad 

(S)0)  Except  as  provided  ia 
subdivision  (ii)  of  (Us  subparagraph  (5) 
and  notwithataadiag  any  proviaiOBS  of 
subsections  (a|(Z)  and  (b)  of  section  S04 
of  the  Act  the  records  referred  to  in 
subparagraph  (4)  of  this  section  (a)  are 
unconditionafly  available  ai  G£'s 
headquarter's  offices,  or.  apon  prior 
arrangeawnt  with  GE.  at  aay  other  . 
cuatomaiy  location  for  the  mmit^»n»nr^ 
and/or  retention  of  such  records,  far 
exaaynatioB  during  normal  business 
hours  by: 

(A)  Any  doly  aathoriced  en^oyee  or 
representidivB  of  tite  Department  of 
Labor  or  the  kttemal  Revenue  Service, 

{fit  Any  fiduciary  of  a  i^an  which  is 
funded,  ia  whole  or  part  by  the  Trust 
with  respect  to  whidi  GE  a  a  named 
fiduciary  or  any  daly  aathoiixed 
employee  or  representative  of  such 
fidadary. 

(C|  Any  partidpant  or  beneficiary  of 
£iny  plan  adudi  ia  funded,  in  whole  or 
part  by  the  l^aat  or  any  duly  autiiorized 
representative  of  each  participant  or 
beneficiary. 

(ii)  None  of  the  persons  described  ia 
subdivisions  {i)m  and  (iKC)  of  this 
subpan^airii  (5)  shaU  be  aulfaeriaed  la 
exantoe  GB's  trade  secrets  or 
comnerctal  or  fiaaDcial  infarmatioB 
tvUch  is  privil^ed,  confidential  or  of  a 
proprietary  nalore. 

(b)  Specific  Exemption.  The 
restrictions  of  sections  406(a)(1)  (A) 
through  (D)  and  40e(b)  (1)  and  (^  of  Hw 
Act  and  the  sanctions  resulting  fitMB  the 
application  of  section  4975  of  tiie  Code. 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  ap}^ 
to  the  famishing  of  services,  facilities 
and  any  goods  incidental  thereto  by  a 
place  of  public  accoaunodation  which  is 
or  nay  be  considered  an  asset  of  the 
Trart  to  a  party  in  interest  with  respect 
to  the  Trust  if  the  services,  fedttties  or 
ineideatd  goods  are  fwnisbed  on  a 
comparable  baeis  to  the  geaerd  puMic. 
and  if  tfie  reqaireraents  dl 
subparagraphs  (a)  (4)  and  (5)  of  this 
exemption  are  aiet. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  diis 
exemption  refer  to  the  notice  of 
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proposed  exemption  published  on  April 
2. 1985  at  50  FR  13098. 

EFFicnvt  DATE:  This  exemption  is 
effective  ]uJy  29, 1985. 

Written  Comments  and  Hearing 
Request:  The  Department  received  32 
comments  regarding  the  proposed 
exemption.  Most  of  these  comments  did 
not  raise  issues  going  to  the  merits  of  the 
proposed  exemption.  Many  sought 
information  which  was  provided  by  the 
Department  via  telephone.  Several  of 
the  commentators  recommended  that 
the  exemption  be  granted  by  the 
Department.  The  Department  also 
received  one  request  for  a  public 
hearing,  but  it  was  subsequently 
withdrawn. 

One  conmient  received  by  the 
Department  requested  that  the 
exemption  be  limited  to  real  estate 
investments  by  the  Trust  in  properties 
located  in  the  United  States-and  its 
territories.  The  applicants  responded 
that  such  a  restriction  would  be 
inconsistent  with  the  Act.  which 
requires  in  section  404(b)  that  the  indicia 
of  ownership  of  a  plan's  assets  (not  the 
assets  themselves)  must  generally  be 
held  within  the  jurisdiction  of  the 
district  courts  of  the  United  States.  In 
addition,  regulations  under  section 
404(b)  of  the  Act  waive  the  indicia  of 
ownership  requirement  under  certain 
circumstances.  The  applicants  represent 
that  they  will  comply  at  all  times  with 
the  provisions  of  Act  section  404(b)  and 
the  regulations  thereunder. 

Another  comment  requested  that  the 
exemption  be  modiHed  such  that  real 
estate  investments  be  limited  to  a 
maximum  percentage  of  Trust  assets, 
and  that  the  amount  of  Trust  assets 
invested  in  any  one  project  also  be 
subject  to  a  maximum  percentage  limit. 
The  applicants  responded  that  the 
trustees  of  the  Trust  are  subject  to  the 
fiduciary  responsibility  requirements  of 
the  Act  including  the  prudence 
requirements,  and,  specifically,  the 
requirements  concerning  diversification 
of  investments.  The  proposed  exemption 
would  not  change  that.  Moreover,  the 
applicants  point  out  that  the  proposed 
general  exemption  involves  no  potential 
conflict  of  interest  since  it  does  not 
cover  real  estate  investments  in  which 
GE,  its  affiliates,  or  any  other  fiduciary 
having  investment  discretion  with 
respect  to  Trust  assets  has  an  interest 
Thus,  the  applicants  contend  that  the 
percentage  limits  recommended  by  the 
commentator  would  impose  a  severe 
restriction  on  Trust  investments,  but 
would  not  serve  any  positive  purpose. 

Further,  another  comment  noted  that 
all  transactions  which  are  the  subject  of 
the  proposed  exempton  will  be  subject 


to  the  discretion  and  control  of  the 
Trust's  trustees,  and  that  the  trustees 
are  all  employees  of  GE  The 
commentator  cited  several  acts  of 
wrongdoing  by  GE  or  its  officers, 
including  anti-trust  violations  and 
falsification  of  charges  on  government 
contracts.  The  commentator  stated  that 
while  the  Trust  has  had  excellent 
management  in  the  past  there  is  no 
guarantee  that  this  will  continue  in  the 
future.  The  applicants  responded  to  this 
comment  by  stating  that  none  of  the 
trustees  of  the  Trust  nor  the  members  of 
the  Benefit  Plans  Investment  Committee 
of  GE  were  personally  involved  or 
alleged  to  have  been  involved  in  the 
matter  of  falsification  of  charges  on 
government  contracts  or  in  any 
activities  which  have  culminated  in  anti- 
trust injunctions  or  cease  and  desist 
orders  being  entered  against  GE  or  any 
of  its  affiliates. 

The  applicants  informed  the 
Department  that  the  Trust  entered  into  a 
transaction  on  July  29, 1985,  that  would 
have  been  encompassed  by  the 
exemption  had  it  been  finalized  at  that 
time.  Thus,  the  applicants  requested  that 
the  proposed  exemption  be  made 
retroactive  to  that  date. 

The  Department  has  considered  the 
entire  record,  including  the  comment 
letters  received  and  the  applicants' 
response  to  the  comments,  and  has 
determined  to  grant  the  exemption  as  it 
was  proposed,  retroactive  to  July  29, 
1985. 

For  Further  Information  Contact  Mr. 
Gary  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (Hiis  is  not  a 
toll-fi%e  number.) 

The  Tharco  Affiliated  Companies  Profit 
Sharing  Plan  and  Trust  (the  Plan), 
Located  in  San  Lorenzo,  CalifonyJa 

[Prohibited  Transaction  Exemption  85-196; 
Exemption  Application  No.  D-5792] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  a  loan  of  funds 
by  the  Plan  to  Tharco  Precision,  Inc.,  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  terms  of  the  loan 
remain  at  least  as  favorable  as  an  arm's- 
length  transaction  with  an  unrelated 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  16, 1985.  at  50  FR  37601. 


For  Further  Information  Contact:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-fi>ee  number.) 

Baker,  Uebennaa  ft  Filios.  D  J}^^  P.C 
Employees'  Profit  Sharing  and 
Retirement  Plan.  Located  in  Rochester, 
New  York 

[Prohibited  Transaction  Exemption  85-197; 
Exemption  Application  No.  0-5943] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  tiie 
Code,  shall  not  apply  to  the  sale  of  two 
partnership  interests  in  Red  River 
Associates  by  the  Plan  to  Drs.  Kennetii 
I.  Lieberman  and  Achilles  M.  filios, 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  terms  of  the  proposed 
sale  are  as  favorable  to  the  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
26, 1985,  at  SO  FR  30540. 

For  Further  Information  Contact:  Ms. 
Linda  M.  Hamilton  of  the  Department 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disquahfied  person  fit)m  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
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administrative  exemptioiu  and 
transitional  rules.  Furdiennore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availabiUty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  acoirately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C  thia  21at  day 
of  November  1985. 
EUiotLl 


AaaistantAdminiBtrator  for  Regulations  and 
InterpntaUonB,  Office  of  Pension  and 
Welfare  Benefit  Programa,  U.S.  Department  of 
Labor. 

[FR  Doc.  86-26192  Filed  11-25-85;  8:45  am] 
■auNQ  COOK  4aie-t»-M 


[AppHcalton  fto.  0-6134  •!  aL] 

Proposed  Exemptione;  Roberto  R. 
Pagari)an,IILD^etaL 

AQENCV:  Pension  and  Welfare  Benefit 
Programs,  Labor. 

action:  Notice  of  proposed  exemptions. 


;  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department] 
of  proposed  exemptions  firom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

address:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  2021&  Attention:  Application  No. 
stated  iii  each  Notice  of  Pendency.  Tlie 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 


Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue.  NW^  Washington. 
DC  20216. 

Notice  of  Interested  Penooi 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  pubUcation  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Re^ater  and  shalFinform 
interested  persons  of  thrir  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

suppuMtNTAfiV  mromiATKM:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
406(a)  of  the  Act  and/or  section 
4g75(c)(2)  of  the  Code,  and  in 
accordance  %vith'procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summtirized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Roberto  R.  Pagarigan,  MJ).  Prototype 
Money  Purchase  Plan  Trust  (the  Plan) 

(Application  No.  D-6134] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  16471,  April  28. 1975).  If  the 
exemption  is  granted  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  loan  (the 
Loan)  of  $37,979  or  no  more  than  25%  of 
the  Plan's  assets  as  of  the  date  the  Loan 
is  made,  by  the  Plan  to  Roberto  R. 
Pagarigan,  M.D.  (Dr.  Pagarigan),  the 
sponsor  of  the  Plan,  provided  that  the 
terms  and  conditions  of  the  Loan  are  at 
least  as  favorable  to  the  Plan  as  those 


obtainable  in  an  arm's-length 
transaction  between  unrelated  parties.' 

Summary  of  Facts  and  Representatioas 

1.  The  Plan  is  a  self-directed, 
prototype  Keogh  plan  with  one 
participant  Dr.  Pagarigan,  and  assets 
with  a  value  of  $150,919.38  as  of  August 
31, 1985.  Dr.  Pagarigan  is  the  decision- 
maker with  respect  to  Plan  investments. 
Commerce  National  Bank  of  Tiffin  Ohio 
(the  Bank)  acts  as  the  custodian  and 
administrator  of  the  Plan. 

2.  Dr.  Pagarigan  purchased  a  pcut%l  of 
unimproved  real  property  (the  Property) 
in  Seneca  County,  Ohio  approximately 
five  years  ago  as  a  speculative 
investment  He  represents  that  the  area 
is  changing  in  character  from  farmland 
to  housing  developments  and  that  land 
values  are  increasing  or  will  increase 
shortly.  The  purchase  was  financed  with 
a  loan  (Loan  #1)  from  the  Fedeal  Land 
Bank,  which  was  secured  by  a  first 
mortgage  on  the  Property. 

3.  Recently,  Dr.  Pagarigan  has 
experienced  several  serious  problems, 
including  family  illness,  which  have 
resulted  in  a  lessened  amount  of  time 
devoted  to  his  practice  with  a 
commensurate  reduction  in  his  income. 
In  order  to  meet  his  need  for  additional 
cash,  Dr.  Pagarigan  has  attempted  to  sell 
the  Property,  but  has  been  unable  to  do 
so  at  or  near  its  market  value.  He  has 
refinanced  Loan  #1  with  a  second  loan 
(Loan  #2)  from  National  City  Bank. 
Nerwalk.  The  outstanding  Iralance  of 
Loan  #2  was  approximately  $112,000  as 
of  September  10, 1985.  Loan  #2  is 
secured  by  a  first  mortgage  on  the 
Property. 

4.  Loan  #1  carried  a  floating  rate  of 
interest  that  was  13.75%  as  of  August 
1985.  Monthly  payments  were  applied 
first  to  interest  and  the  balance  to 
principal. 

5.  Loan  #2  also  carries  a  floating 
interest  rate,  which  is  cturently  11.5%,  or 
2lV^%  less  than  Loan  #1.  Loan  #2's 
payment  terms  specify  a  fixed  monthly 
principal  payment  and  an  interest 
payment  calculated  monthly  on  the 
remaining  principal  The  applicant 
represents  that  payments  on  Loan  #2 
will  be  $8,000-$8,000  less  annually  than 
of  Loan  #1. 


'  Since  Dr.  Pagarigan  if  the  Plan  sponsor  and  the 
sole  Plan  participant  there  is  no  jurisdiction  under 
Title  I  of  the  Act  pursuant  to  29  CFR  2Sia5-3<b). 
However,  there  is  jurisdiction  under  Title  0  of  the 
Act  pursuant  to  section  4075  of  the  Code.  Since  Dr. 
Pagarigan  is  an  owner-employee,  the  statutory 
exemption  under  section  497S(d)(l)  of  tlie  Cod^  is 
unavailable  to  him  by  reason  of  section  4975.  but 
the  Department  may  grant  an  administrative 
exemption  under  section  497S(cM2l. 


4mm  r<id— I  Ra^ilBr  /  Vol.  S/kM^m  J  Twnhy,  Worgnber  26.  MtS  /  Wotfcea 


B.  Dr  Pagarigaa  wialM»  to  bomw  up 
to  25«  of  the  value  of  the  Plm'a  aM«t» 
from  the  Plan  in  order  to  prepay  part  of 
Loan  #2,  which  will  fortiier  reduce  hie 
total  interest  paymanta.  The  Loan  will 
carry  a  floatiag  intereat  rata  set  at  the 
bank's  prime  rate  phia  1%,  carrmtly 
11^%.  with  a  fixed  HM»thiy  principal 
payment  and  interest  paymoots 
calculated  monthly  od  the  remainii^ 
principeL  The  Loan  will  be  folly 
amortised  over  fiftecft  years.  The  Bank 
represents  that  these  terms  are  typical 
for  commerical  loans  in  the  area.  The 
Loan  will  be  secured  by  a  second 
mortgage  on  the  Property. 

7.  The  pioperty  was  appraiaed  oa 
March  2ev  IMS.  by  Wayne  Griffin,  an 
independent  real  aetata  broket  in  Tkffin. 
Ohio.  Mr.  Griffin  estimated  the  fair 
market  value  of  the  Property  as  $207,58^ 
This  represents  approxinately  W3%  of 
the  total  outstanfhng  indebtedness  that 
will  be  secured  by  the  Property. 

a  The  applicaat  repiesents  that  he  ia 
continuing  to  attempt  to  sell  the 
Propwty.  and  that  when  he  does  so.  the 
Loan  will  be  repaid  fuUj. 

9.  The  Bank  repiesents  that  it  is  ew»e 
of  its  fiduciuy  obligatkns  under  the  Act 
and  will  strictly  adhere  to  the  conditions 
under  the  Act  and  will  strictly  adhere  to 
the  conditions  of  this  ptopoeeJ 
exemption,  if  graned,  incfaidiBg  taking 
any  action  necessary  to  protect  and 
enforce  the  Plan's  righte  in  the  event  of 
breach  or  default  by  Dr.  Pagarigao. 

la  In  summary .  the  applicant 
represents  that  die  proposed  transactkni 
.  satisfies  the  criteria  of  section  406(a) 
because:  (a)  the  interest  rate  and  other 
terms  are  typical  for  such  commerical 
loana  in  the  area;  (b)  the  Loan  is  secured 
by  the  Property,  niddch  has  a  fair  m«kel 
value  in  excess  of  180%  of  all  the 
outstanding  indebtedness  which  it 
secures;  (c)  the  Loan  will  represent  no 
more  than  25%  of  the  Plan's  asseU  as  of 
the  date  it  is  made:  and  (d)  Dr. 
Pagarigan  is  requesting  the  Loan  in 
order  to  ameliorate  the  expenses  he  is 
incurring  due  to  his  current  difficulties. 

Notice  to  Interested  Piersons:  Because 
Dr.  Pagarigan  is  the  Plan  sponsor  and 
the  only  participant  in  the  Plan,  it  has 
been  determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Comments  and 
requests  for  a  hearing  must  be  received 
by  the  Department  within  30  days  of  the 
date  of  pubbcation  of  this  notice  of 
proposed  exemption. 

For  Further  Information  Contact: 
David  Lioie  of  the  Department, 
telephone  (202)  523-4nM.  (TTris  is  not  a 
toll-free  number.) 
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[Application  No.  0-6338] 

Proposed  Exemption 

ThaDepifHut  is  considering 
granting  an  axampttan  amkr  the 
authority  of  section  4e8(a)  «l  tbt  Act 
and  SM^tion  4e7S(eX2)  of  the  Cods  and  ia 
accordance  with  the  procedures  sat 
forth  in  ERISA  Prooedore  75-1  (40  FR 
18471.  April  28, 1976).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  firom  tha  application 
of  section  4975  of  the  Code,  l^  raasoa  of 
section  4975(c)  (1)  (A)  thrmigh  ^  of  the 
Code,  shall  not  apply  to  the  sate  of  two 
diamonds  for  cash  from  the  indivfdoal 
segregated  accoont  (rf  Dr.  ].  Lawrence 
Stoune  (Stonn^  in  the  Plan  to  Stonne, 
provided  tfie  sales  price  is  not  less  than 
the  fair  market  value  at  the  time  of  sale. 

Summary  of  Facta  and  Representations 

1.  The  Plan  is  a  profit-diaring  plan 
with  nine  participants  and  total  assets 
of  $2214137  asof  Se{rtemb«r  3a  1984.  The 
First  Interstate  IVust  Compai^  of 
Wisconsin  is  the  tmstee  (liie  Triutee) 
for  the  Plan.  The  IHan  administrators  are 
Stoune,  Dr.  James  W.  Hoftiezer  and  Dr. 
Bradley  Povdson.  The  Haa  pomits  each 
participant  to  control  and  direct  the 
investments  of  the  funds  in  his  or  her 
individual  account  The  account  of  each 
Plan  participant  is  held  as  a  separate 
account. 

2.  Stoune  is  a  participant  in  the  Plan 
as  well  as  a  shareholder  and  director  of 
Lakeshore  Internal  Medicine.  S.C.  (the 
Employer).  The  total  assets  in  Stoune's 
account,  as  of  September  30. 1984. 
equalled  $117,226.  During  1981.  Stoune 
purchased  two  diamonds  for  cash  for  his 
segregated  account  in  the  Plan.  The 
diamonds  are  a  0.77  carat  D  color  VS-1 
round  brilliant  diamond  purchased  for 
$8,600  and  a  0.82  carat  E  color  WS-2 
round  brilliant  diamond  porchased  for 
$8,475.  The  applicant  notes  that  the 
diamonds  have  been  held  by  the  Trustee 
or  the  former  trustee  at  all  times  since 
their  purchase. 

3.  An  appraisal  of  the  diamonds  by  a 
jeweler  in  May  1984  placed  their  vahie 
at  a  level  con^derably  below  that  of 
their  original  purchase  price.  Peter 
Vander  Zanden  (Vander  Zanden),  a 
certified  gemologist  in  Green  Bay, 
Wtsconsnt  stated  on  May  IS,  19M,  that 
the  fair  marlcet  value  of  the  gems  at  the 
time  was  $2,560  for  Um  077  carat 
diamond  and  $2,860  for  the  0i82  carat 
diamond.  The  applicant  represents  that 
Vander  Zanden  is  indepenident  of 
Stoune  and  the  Employer.  Fair  market 


value  is  dafiaad.  is  part,  tat  the  American 
Gam  Sodety  appniaal  guidrifaea  as 
"the  approxtamte  BBMOBt  that  one  may 
anteipata  laceiviBf  tai  a  transaction 
betweenawflliayhayarBodawiHing 
seUer,  ttet  not  bciBg  of  tks  asaanca." 

4.  Vander  Zander  also  stated  tlwl  tha 
replacement  vahii  at  of  May  15.,  1984^ 
was  $8,225  for  fta  a77  carat  dlamood 
and  $«J85  for  the  ftSS  caiat  dtaaHod. 
According  to  VaB4vr  Zanden, 
replaeenent  vafam  is  the  piiee  at  ndiidi 
he  would  sell  a  stooaa  of  sinrikr  qaattty 
to  a  retail  cuatomar. 

5.  Due  to  the  lower  value  of  the 
diamonds  at  the  present  time  r^tive  to 
their  purchase  price,  and  because  tha 
apphcant  does  not  anticipate  that  the 
original  price  uriU  be  recovered.  Stouoa 
believea  that  retaiaiag  tha  dJamonds  in 
his  individual  account  does  not 
constitute  a  prudent  and  wise 
investment  for  the  account  Accordingly. 
Stoune  now  proposes  to  purchase  the 
diamonds  from  his  segregated  account 
for  his  personal  ose  nd  not  ktt 
investment  purposes. 

8.  Stoune  will  purchase  both 
diamonds  for  their  replacement  value  at  ■ 
the  time  of  sale,  based  on  an  updated 
appraisal  to  be  made  by  Vander 
Zanden.  Stoune  will  buy  the  diamonds 
for  ca^  and  any  commissions  related 
to  tiie  sate  wiH  ba  paid  by  Stoune  rather 
than  by  the  Flaa  or  Us  aoeomit  in  the 
Plan.  The  cbA  realised  from  tha  sale  tt 
the  diamonds  will  be  invested  st  the 
direction  of  Stoone  and  shoald  result  in 
future  evnings  and  growth  of  die 
account 

7.  In  siunmary.  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  40e(a)  of  the  Act  because:  (1) 
The  sale  of  the  diamonds  will  be 
entirely  for  cash;  (2)  the  price  to  ba  paid 
for  both  diamonds  will  be  their 
replacement  value,  based  on  a  current 
indepoident  appraiaa)  made  by  a 
certified  gemokigist  (3)  die  transaction 
will  involve  only  Stoane's  individual 
segregated  account  in  the  Plan:  and  (4) 
any  coaunissions  arising  from  the  sale  of 
the  diamonds  will  be  paid  l^  Stouna 
rather  than  by  the  Plan. 

For  Further  Information  Cbntact  Paul 
Kelty  of  the  Department  telephone  (202) 
523-8882.  (This  is  not  a  toll-five 
number.) 

General  Infonnation 

The  attention  of  interested  persons  ia 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  tha 
subject  of  an  exenqition  under  aactton 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  tiie  Code  does  not  rcHeva  a 
fiduciary  or  other  party  in  interest  or 
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disqualifisd  psnoa  from  certain  other 
provisioos  of  the  Act  and/or  die  Code, 
including  any  prohifaited  tranMction 
provisions  to  which  the  exeaqitioa  does 
not  apphf  and  the  general  fiduciary 
responsibility  pvoviaioai  of  section  404 
of  the  Act,  which  among  other  tKlngi^ 
require  a  fidudary  to  diachaige  his 
duties  respecting  the  pba  solely  in  the 
interest  <^  the  participants  ami 
beneficiaries  of  Oie  plan  and  in  a 
prudent  fashion  in  acooidanoe  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401{a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  bmefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

[2]  Before  an  exemption  may  be 
granted  under  section  408(a)  dt  the  Act 
and/or  section  4975(c)(2)  of  die  Code. 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  ri^^  of  participants 
and  benefidaries  61  the  plan;  and 

(3)  The  proposed  exemptions.  If 
granted,  will  be  sui^lemental  to,  and 
not  in  derogation  ot  any  other 
provisions  of  the  Act  and/or  die  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative'ar 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  wiH  be  srri^ject  to  the  express 
condition  that  (he  material  fects  and 
representations  contained  in  each 
application  are  trae  and  complete,  and 
that  eadi  application  acctuately 
describes  ail  material  terms  of  die 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  21st  day  of 
November  1985. 

EUiot  I.  Daniei, 

Asaistaat  Administrator  for  Regulatioas  and 
Interpretatona,  Office  (rf Pension  and 
Wei  fore  Benefit  Programs,  U.S.  Depuj  Intent  of 
Labor. 

(PR  Doc  tS-2S193  Filed  ll-«S-85;  8:45  am) 
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NATIONAL  FOUNOATXM  FOR  THE 
ARTS  AND  THE  HUMANITIES 

DMign  Arts  Advtoory  PaMC  llMlki9 

Pursuant  to  section  10(a){2]  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  ia  hereby 
givoi  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Ej^oration/Researcb 


Section)  to  the  National  GovBcil  on  die 
Arts  will  be  held  on  i>H4ay.  Daoember 
13. 1986  fi»Bi  ftOO  mk6  pn  in  nxw  M- 
14  of  1100  Psv^ylvania  AvenM.  NW.. 
WashingtoB.  DC  20608. 

A  portion  of  this  meeting  will  be  open 
to  die  paUk  on  December  13. 1985  from 
4:00-5:00  pm  to  discuss  policy  issues. 

The  remaining  sessJons  of  this 
meeting  on  December  13.  198S  from 
9K)0  am-4:00  pm  are  for  the  purpose  ot 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  ^iplicatimu  fw 
finandal  assistance  onder  the  Nati<Miel 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  die  Federal  Re^bler  of 
February  13. 1980.  these  sessions  will  be 
dosed  to  the  public  porsaant  to 
subsections  (c)  (4).  (6)  and  0(b)  of 
section  ffi2b  of  Tide  5.  United  States 
Coda 

F^irther  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Claik.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
John  H.  dark. 

Director,  Office  of  ComncU  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
November  20. 1985. 

(PR  Doc.  85-28212  Filed  11-26-BS:  8:46  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advwory  CoiiMiRtM  for  EngkMwIng, 
OponM— Miig 

In  accordance  ivith  the  Federal 
Advisory  Cmnmittee  Act.  Pub.  L  92-463, 
the  National  Sdence  Foundation 
announces  the  following  meeting: 

Name:  Adviaofy  CoauaiMee  for 
Engineering. 

Date  and  time:  December  16-17. 198&— e«0 
ajn.-SKX)  p.m..  December  18.  MS  ■.n.-8:06 
p.m.,  December  17. 

Place:  Natianal  Science  Ponndaliaii.  UOO 
"G"  Street.  N.W..  Room  54a  Waaliagtoa 
D.C.  205S0. 

Type  of  Meeting:  Open. 

Contact  pel  BOH.  Mrs.  Mary  Posts. 
Executive  Secretary,  Advisoiy  Committee  for 
EagiBeeria»  Room  637.  Nattanl  acisaoe 
Pouadatioa.  WasUagtoo.  aC  20666, 
TelephoiM:  (202)  397-S671. 

Summary  minutes:  Mrs.  Mary  Poata  at  the 
above  address. 

Purpose  of  Advisory  committee  meeting:  To 
provide  advice.  recoimneiidatteBS.  and 
counsel  on  ma(or  goals  and  poHdet 
pertaining  to  f 
activities. 


Summaiy  agenda:  Dtsopsrtoa  on 
opportunities  and  future  directisaa  ior  the 
Engineering  Directorate;  discussion  of  the 
EagJoaeriag  P  saaatdi  Caat»  Program; 
discussion  of  Engineering  Directorate 
situation  as  wdll  as  other  items. 
M  Rabwica  Winklw. 
Commhtm  ifangsieaiif  Qfpear. 
(PR  Doc  85-2SU4  Filed  11^36-85: 8:45  aa4 


In  acoonlance  with  the  Federal 
Advisory  Conanittoe  Act  as  amended 
Pub.  L 12-463.  die  Natianal  Sdmce 
Foundation  announced  the  fbUorwing 

meeting: 

Name:  l^ogram  Adviaofy  Coamittaa  for 
Advanced  Scientific  Computiag. 

Dates  and  tinifls:  Deoanher  12— 8:00  aja^ 
SdO  pjn..  December  13— anK-8:30  pjB. 

nace:  Room  540.  National  Sdaoce 
Foundation.  1800  G  St  N.W..  Waahii«taa.  OC 
20550. 

Type  of  meeting:  Qpen.  December  U— 8A> 
a  jn.-4fl0  p  jn.  Deoonber  13— Stf)  ajB.-3:30 
pjn.  Closed.  December  12—440  pjn.-5 A) 
p.m. 

Contact  person:  Dr.  )din  W.D.  Connolly. 
National  Sdence  Poundation.  Wariiington, 
DC  205S0,  Phone:  (202)  357-7558. 

Summary  of  minutes:  May  be  obtained 
from  Dr.  Jtrfm  W.D.  Connolly. 

Purpose  of  Committee:  To  pnifide  advice 
and  recommendations  concerning  NSP 
support  of  advanced  scientific  computing. 

Agenda:  The  open  session  wffl  be  focused 
on  plaaniag  aad  policy  issuaa.  Tliaae  wffl 
indude  a  review  of  recent  actions  aad  bodgat 
priorities.  "Ae  dosed  soaaiao  wiU  discaas 
pending  proposals. 

Reason  for  closing:  Hw  doaed  session  of 
die  meeting  wiD  deal  with  a  «*i»«««»<«»«  of 
proposals  containing  the  names  of  applicant 
institutions  and  prindpal  investigators  and 
privilsaari  iwtfUTngfiYm  fron  Iha  fiiaa 
pertaining  to  the  proposals.  These  matters  are 
within  exemptions  (4)  aad  W  viM&XL 
552b(c),  Government  in  the  SuaaldBa  Act 

Authority  to  dose  meeting:  This 
determination  was  made  by  Ae  GenMBiMae 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  malce  such 
determinations  by  the  Diredor  of  NSP  on  July 
8.1979. 

November  21. 106& 
M  Rabaoca  WteUar, 
Committee  Mamagemaat  OffSear. 
[PR  Doc.  85-28153  Hied  11-25-85;  8:45  aat| 
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NUCLEAR  REGULATORY 


Houston  Ugtitlng  and  Poiwer  Co.  et  aL; 
Order 

November  20, 1965. 

Older  (ReopeiMd  Phase  n  Hearings) 

In  the  matter  of  Houston  IJ3>iHng  and 
Power  Co.  et  al.;  (South  Texas  Project  Units  1 
and  2).  Docket  Nos.  STN  50-406  OL.  STN  50- 
499  OU  ASLBP  Na  79-01-07  OL 

The  reopened  Miase  II  evidentiary 
hearings  ordered  by  our  Memorandiun 
and  Order  dated  November  14, 1985 
(LBP-«5-«5]  will  be  held  on  December  5 
and.  to  the  extent  necessary,  December 
6. 1985  at  the  University  of  Houston  Law 
School  University  Park,  Room  215, 
Teaching  Unit  II.  4800  Calhoun, 
Houston,  Texas  77004.  The  hearings  will 
extend  from  9-.30  ajn.-S.'OO  p  jn.  on 
December  5  and  (if  necessary)  will 
resume  at  9KX)  a.m  on  December  8. 

As  provided  in  LBP-8S-4S,  documents 
to  be  furnished  by  the  Applicants  are  to 
be  filed  by  November  27, 1985  or 
(alternatively)  received  by  the  Board 
and  parties  by  December  2, 1985. 
Although  prepared  testimony  need  not 
be  titillzed.  parties  may  elect  to  do  so. 
Parties  should  furnish  the  names  of  all 
witnesses  whom  they  propose  to 
present,  together  wiUi  any  prepared 
testimony  diey  wish  to  file,  by  the  same 
dates. 

Members  of  the  public  are  invited  to 
attend  these  hearings,  but  no  oral 
limited  appearance  statements  will  be 
entertained. 

It  is  so  ordered. 

Dated  at  Bethesda.  Maryland  this  20th  day 
of  November  1965. 

For  the  Atomic  Safety  and  Licensing  Board 
Charies  BacUioefer, 
Chainnaiu  Administrative  Judge, 
[FR  Doc  85-28213  nied  11-25-85;  8:45  am] 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


:  Office  of  Personnel 
Management 

AcnoN:  Notice. 


t:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B, 
and  C  in  the  excepted  service,  as 
required  by  dvil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

RM  RmTHKR  MRNMATION  contact: 
Tracy  Spencer,  (202)  832-6817. 


mmn  ■msmtjuiv  iNmniATioii  The 
Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
.  established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  October  29, 1985,  (50  FR 
43820).  Individual  authorities 
established  or  revoked  under  Schedules 
A.  B,  or  C  between  October  1, 1985  and 
October  31, 1985  appear  in  a  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  aU  authorities 
will  be  published  as  of  June  30  of  each 
year. 

ScheduleA 

The  following  exception  is 
established: 

Department  of  the  Army 

Positions  of  Translator  (Typing),  GS- 
1040-5/9,  and  Supervisory  Translator, 
GS-1040-11,  at  the  U.S.  Army  School  of 
the  Americas,  Fort  Benning.  Georgia.  No 
new  appointments  may  be  made  under 
this  authority  after  December  31. 1985. 
E£Fective  October  28, 1986. 

Schedules 

No  Schedule  B  exceptions  were 
established  or  revoked  in  October. 

ScheduleC 

The  following  exceptions  are 
established. 

Department  of  Agriculture 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  and  Public 
Affairs.  Effective  October  1, 1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  October  2, 
1985. 

One  Confidential  Assistant  to  the 
Administrator.  Agricultural  Mariceting 
Service.  Effective  October  9, 1985. 

One  Staff  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service.  Effective  October  9, 1985. 

One  Confidential  Assistant  to  the 
Administrator,  Rural  Electrification 
Administration.  Effective  October  30, 
1985. 

One  Private  Secretary  to  the  Assistant 
Secretary  for  Marketing  and  Inspection 
Services.  Effective  October  30, 1985. 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development  International  Trade 
Administration.  Effective  October  1, 
1985. 


One  Congressional  Affairs  Advisor  to 
the  Director,  Bureau  of  the  Census. 
Effective  October  1. 1985. 

One  Special  Assistant  to  the 
Secretary.  Effective  October  1, 1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development.  Effective  October  4, 1985. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Domestic 
Operations,  International  Trade 
Administration.  Effective  October  4, 
1985. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Capital 
Goods  (uid  International  Construction, 
International  Trade  Administration. 
Effective  October  10, 1985. 

One  Congressional  Liaison  Assistant 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Affairs.  Office  of  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
October  10. 1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  International 
Economic  Policy.  Effective  October  15. 
1985. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective 
October  15, 1985. 

One  Confidential  Assistant  to  the 
Under  Secretary  for  International  Trade. 
Effective  October  16, 1985. 

One  Congressional  Liaison  Specialist 
to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  October  16, 1985. 

One  Confidential  Assistant  to  the 
Peputy  Assistant  Secretary  for  Domestic 
Operations,  U.S.  and  Foreign 
Commercial  Service,  International  Trade 
Administratioo.  Effective  October  21, 
1985. 

One  Special  Assistant  to  the  Chief 
Economist.  Office  of  the  Secretary. 
Effective  October  25. 1985. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for 
International  Trade,  International  Trade 
Administration.  Effective  October  28, 
1985. 

One  Special  Assistant  to  the  Deputy 
Administrator,  National  Oceanic  and 
Atmospheric  Administration.  Effective 
October  28, 1985. 

Department  of  Defense 

One  Special  Assistant  for  East 
African  Affairs  to  the  Deputy  Assistant 
Secretary  of  Defense  (Afilcan  Affairs), 
Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs). 
Effective  October  2, 1985. 

One  Speechwriter  to  the  Assistant 
Secretary  of  Defense  (Public  Affairs). 
Effective  October  2, 1985. 
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One  Personal  and  Confidential 
Assistant  to  a  Judge,  U.S.  Court  of 
Military  Appeals.  Effective  October  7. 
1985. 

One  Special  Assistant  for  Strategic 
Defense  and  Space  Arms  Control  Policy 
to  the  Deputy  Assistant  Secretary  of 
Defense  (Nuclear  Forces  and  Arms 
Control  Policy),  Office  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Policy).  Effective  October  8, 
1985. 

One  Confidential  Assistant  to  the 
Military  Assistant  to  the  Secretary  of 
Defense.  Effective  October  9, 1985. 

One  Private  Secretary  to  the  Deputy 
Under  Secretary  of  Defense 
(International  Programs  and 
Technology).  Office  of  the  Under 
Secretary  of  Defense  (Research  and 
Engineering):  Effective  October  18, 1985. 

One  Special  Assistant  for  Emergency 
Planning  to  the  Assistant  Secretary  of 
Defense  (Acquisition  and  Logistics). 
Effective  October  28, 1985. 

Department  of  Education 

One  Director,  Office  of 
Intergovernmental  Affairs,  to  the  Deputy 
Under  Secretary  for  Intergovernmental 
and  Interagency  Affairs.  Effective 
October  1, 1985. 

One  Special  Assistant  to  the 
Executive  Secretary,  Office  of  the  Under 
Secretary.  Effective  October  17, 1985. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management 
Effective  October  21, 1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Vocational  and  Adult 
Education.  Effective  October  22, 1985. 

One  Deputy  Director.  OfRce  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  to  the  Director. 
Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  Effective 
October  25, 1985. 

One  Confidential  Assistant  to  the 
Under  Secretary.  Effective  October  28, 
1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislation  and  Public 
Affairs.  Effective  October  28, 1985. 

One  Confidential  Assistant  to  the 
Director,  Intergovernmental  Affairs 
Staff,  Office  of  the  Assistant  Secretary 
for  Intergovernmental  and  Interagency 
Affairs.  Effective  October  30, 1985. 

One  Confidential  Assistant  to  the 
Executive  Assistant  to  the  Under 
Secretary.  Effective  October  30, 1985. 

Department  of  Health  and  Human 
Services 

One  Confidential  Staff  Assistant  to 
the  Director.  Office  of  Child  Support 
Enforcement.  Effective  October  24, 1985. 


Department  ofHouaing  and  Urban 
Development 

One  Special  Assistant  (Advance)  to 
the  Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  1. 1985. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  for  Labor  Relations. 
Effective  October  15. 1985. 

One  ^>ecial  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  15. 1985. 

One  Special  Assistant  (Speech  Issues) 
to  the  Assistant  Secretary  for  Public 
Affairs.  Effective  October  22, 1985. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Field  Coordination, 
Office  of  the  Secretary.  Effective 
October  28. 1985. 

One  Special  Assistant  (Public  Affairs) 
to  the  Regional  Administrator/Regional 
Housing  Commissions,  with  duty 
location  in  Denver,  Colorado.  Effective 
October  28, 1985. 

Department  of  Interior 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks.  Effective  October  15, 1985. 

Department  of  Justice 

One  Administrator,  Office  for  Victims 
of  Crime/Federal  Crime  Victims 
Assistance  Administrator,  to  the 
Assistant  Attorney  General,  Office  of 
Justice  Programs.  Effective  October  1, 
1985. 

One  Confidential  Assistant  and 
Private  Secretary  to  the  Chairman, 
Foreign  Claims  Settlement  Commission. 
Effective  October  8, 1985. 

One  Special  Assistant  to  the 
Administrator,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  Effective 
October  18, 1985. 

One  Confidential  Assistant  to  the 
Director,  Bureau  of  Justice  Programs. 
Effective  October  22, 1985. 

One  Staff  Assistant  to  the  Attorney 
General.  Effective  October  24, 1985. 

One  Confidential  Assistant  and 
Private  Secretary  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division.  Effective  October 
31, 1985. 

Department  of  Labor 

One  Special  Assistant  to  the 
Associate  Deputy  Under  Secretary  for 
Intergovernmental  Affairs.  Effective 
October  15, 1985. 

One  Special  Assistant  to  the 
Secretary.  Effective  October  15, 1985. 

One  Special  Assistant  to  the  Director, 
Office  of  Federal  Contract  Compliance 
Programs,  Employment  Standaitls 
Administration.  Effective  October  24, 
1985. 


.  One  Special  Assistant  to  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefit  Programs.  Effective  October  28, 
1985. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefit  Programs.  Effective  October  28, 
1985. 

One  Executive  Assistant  to  the 
Deputy  Under  Secretary,  Employment 
Standards  Administration.  Effective 
October  31, 1985. 

Department  of  State 

One  Staff  Assistant  to  the  Legal 
Adviser.  Effective  October  2, 1985. 

One  Manager,  President's  Guest 
House,  to  the  Chief  of  Protocol.  Effective 
October  24, 1985. 

Department  of  Transportation 

One  Special  Assistant  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration.  Effective 
October  7, 1985. 

One  Special  Assistance  to  the 
Associate  Administrator  for  Budget  and 
Policy,  Urban  Mass  Transportation 
Administration.  Effective  October  7, 
1985. 

One  Special  Assistant  to  the  Deputy 
Administrator,  Urban  Mass 
Transportation  Administration.  Effective 
October  7. 1985. 

One  Director.  Office  of  Media  and 
Special  Programs  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  8. 1985. 

One  Director,  Executive  Secretariat 
to  the  Administrator,  Urban  Mass 
Transportation  Administration.  Effective 
October  15, 1985. 

One  Special  Assistant  to  the  Director, 
Office  of  Small  and  Disadvantaged 
Business  Utilization.  Effective  October 
15, 1985. 

One  Supervisory  Public  Affairs 
Specialist  to  the  Director,  Office  of 
PubUc  and  Consumer  Affairs,  National 
Highway  Traffic  Safety  Administration. 
Effective  October  15. 1985. 

One  Attorney  Advisor  (General)  to 
the  Chief  Counsel,  Urban  Mass 
Transportation  Administration.  Effective 
October  18, 1985. 

One  Congressional  Liaison  Officer  to 
the  Director,  Office  of  Congressional 
Affairs,  Office  of  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  October  23, 1985. 

One  Special  Assistant  to  the 
Administrator,  Federal  Highway 
Administration.  Effective  October  28, 
1985. 

One  Special  Assistant  to  the 
Administrator,  Urban  Mass 
Transportation  Administration.  Effective 
October  28, 1985. 
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One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effiective 
October  28, 1965. 

Department  of  Treasury 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Management.  Effective 
October  4. 1985. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Public  Affairs 
and  Public  Liaison.  Effective  October  4, 
1985. 

One  Travel  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration. 
Effective  October  4. 1965. 

One  Deputy  Director  of  Scheduling  to 
the  Assistant  Secretary  for  Public 
Affairs  and  Public  Liaison.  Effective 
October  15. 1985. 

One  Staff  Assistant  to  the  Executive 
Secretary.  Effective  October  15, 1985. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy,  Planning 
and  Communications.  Effective  October 
22.1985. 

Arms  Control  and  Disarmament  Agency 

One  Staff  Assistant  to  the  Director. 
Effective  October  16. 1985. 

Consumer  Product  Safety  Commission 

One  Special  Assistant  (Legal)  to  a 
Commissioner.  Effective  October  1. 1985. 

Equal  Employment  Opportunity 
Commission 

One  Media  Contact  Specialist 
(Bilingual)  to  the  Director  of 
Communications.  Effective  October  1, 
1985. 

Environmental  Protection  Agency 

One  Special  Assistant  to  the  Deputy 
Administrator.  Effective  October  8, 1985. 

One  Staff  Assistant  to  the  Associate 
Administrator  for  Regional  Operations. 
Effective  October  30. 1985. 

Federal  Home  Loan  Bank  Board 

One  Secretary  to  the  Chairman. 
Effective  October  8, 1985. 

Federal  Maritime  Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  October  15. 
1985. 

General  Services  Administration 

One  Special  Assistant  to  the 
Executive  Director,  OfHce  of 
Information  Resources  Management. 
Effective  October  16, 1985. 

National  Labor  Relations  Board 

One  Confidential  Assistant  to  a  Board 
Member.  Effective  October  25, 1985. 

One  Confidential  Assistant  to  the 
General  Counsel  Effective  October  28, 
1985. 


Occupational  Safety  and  Health  Review 
Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  October  28. 
1985. 

Office  of  Management  and  Budget 

One  Confidential  Assistant  to  the 
Director.  Effective  October  24. 1965. 

One  Executive  Assistant  to  the 
Director.  Office  of  Management  and 
Budget  Effective  October  24. 1965. 

One  Staff  Assistant  to  the  Assistant 
Director  for  Legislative  Affairs.  Effective 
October  sa  1865. 

Small  Business  Administration 

One  Staff  Assistant  to  the  Director, 
Office  of  Women's  Business  Ownership. 
Effective  October  1, 1985. 

One  Special  Assistant  to  the 
Administrator.  Effective  October  15, 
1985. 

U.S.  Information  Agency 

One  Staff  Assistant  to  the  Director  of 
Private  Sector  Programs.  Effective 
October  24, 1985. 

U.S  Trade  Representative 

One  Confidential  Secretary  to  the  U.S. 
Trade  Representative.  Effective  October 
16. 1985. 

Veterans  Administration 

One  Confidential  Assistant  to  the 
Associate  Deputy'Administrator  for 
Logistics.  Effective  October  2. 1985. 

One  Confidential  Assistant  to  the 
Associate  Deputy  Administrator  for 
Logistics.  Effective  October  22. 1985. 

U.S.  Office  of  Personnal  Management 

Constanca  Horner, 

Director. 

[FR  Doc.  85-28130  Filed  11-2&-6S;  8:4^  am] 

aiUJNO  COM  SSM-SI-M 


POSTAL  RATE  COMMISSION 
[Docket  No.  RM86-2;  Order  64] 

Petition  of  United  Parcel  Service: 
Notice  and  Order  Instituting 
Proceeding 

Issued  November  20. 1985. 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Henry  R.  Foisom,  Vice-Chairman; 
John  W.  Crutcher,  Bonnie  Guiton;  Patti  Birge 
Tyson. 

Introduction.  On  August  22, 1985, 
United  Parcel  Service  (UPS)  filed  with 
us  a  Petition  for  Study  of  Costing 
Methods.  UPS  described  its  proposal 


delivery  carrier  street  tima,  vehicle  Mrvice 
drivers,  and  purchased  tranaportation. 

Petition  at  10.  On  August  27, 1985,  we 
issued  Order  No.  627  [50  FR  35629 
(September  3. 1985)]  calling  for  the 
comments  of  any  interested  person  "on 
the  desirability  of  instituting  some  type 
of  proceeding  on  the .  .  .  UPS  filing" 
(Order  No.  627  at  2).  Eighteen  responses 
were  filed. 

We  have  determined  to  institute  a 
proceeding  to  investigate  ways  of 
expediting  and  clarifying  the  treatment 
of  costing  issues  in  future  rate  cases.  Its 
potential  scope  is  substantially  broader 
than  the  three  subject  ai^as  UPS  raises, 
although  they  will  be  included  in  it  as 
long  as  it  appears  useful  progress  might 
be  made  on  them. '  The  touchstone  for 
inclusion  will  be  the  likelihood  of  useful 
progress  on  the  particular  issue  in  a 
nonrate-case  setting.  It  is  necessary  to 
recall  that  not  only  rules  or  statements 
of  policy,  but  also  an  improved  general 
understanding  of  costing  issues  and 
steps  made  in  solving  them,  fall  under 
the  rubric  of  "useful  progress." 
Especially  in  view  of  the  10-month  time 
limit  on  rate  proceedings,  the 
Commission  is  better  able  to  carry  out 
its  statutory  duties  when  it  is  up  to  date 
on  such  steps,  even  if  it  has  not  earlier 
issued  rules  or  policy  documents  on 
them. 

This  broad  purpose  implies  an  equally 
broad  potential  scope  for  the 
proceeding.  As  discussed  below,  we 
have  previously  indicated  a  number  of 
areas  wherein  progress  in  cost 
attribution,  and  in  the  assembly  of  data 
for  that  purpose,  would  be  desirable. 
Appendix  K  to  our  decision  in  Docket 
R84-1  contains  a  list  of  such  areas:  it 
will  be  a  major  starting  point  in  this 
docket  Besides,  other  Docket  R84-1 
problems — such  as  the  cost  effects  of 
all-preferential  second  class  as 
evaluated  on  the  basis  of  actual 
experience  (lack  of  which  prevented  our 
considering  the  full  range  of  proposed 
discoimts  in  R84-1),  or  a  possible 
updating  of  the  Business  Reply  cost 


...  a  rulemaking  proceeding  for  the 
purpose  of  studying  appropriate  costing 
methods  for  the  attribution  of  the  costs  of  city 


■  We  stated  in  Order  No.  827  that  we  ..  . 
re»erve(d)  the  right  to  raise  other  costing  issues 
including,  for  exampla.  those  addrvssed  in  Docket 
No.  RS4-1  at  pages  131-141.  and  Appendices  |  and 
K.  as  well  as  those  that  may  be  raised  by  other 
parties. 

While  few  suggestions  for  additional  issues  were 
made  by  comroanters  (understandably,  in  view  of 
the  general  opposition  to  UPS's  petition),  some  did 
indicate  areas  of  interest.  Direct  Marketing 
Association,  for  instance,  suggested  that  if  a 
proceeding  were  held,  the  issue  of  responsibility  for 
peak  load  costs  should  be  included.  DMA 
Comments  at  2-3.  Mail  Order  Association  of 
America  (MOAA)  made  suggestions  at  p.  10  of  its 
Response,  mentioning  Service-Rslated  Costs  and 
Ramsey  pricing. 
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stady,  now  over  10  years  old— could 
well  be  included.  Questions  that  appear 
likely  to  be  raised  in  future  rate 
proceedings  are  equally  appropriate  for 
at  least  preliminary  consideration  here. 

Our  decision  to  undertake  this 
proceeding  rests  on  a  number  of 
potential  benefits  from  it.  Besides 
allowing  us  to  investigate  the  status  of 
the  Appendix  K  issues  and  requests, 
exploration  of  an  appropriately  chosen 
list  of  cost  isssues  can: 

— Make  parties'  preparation  for  future 
rate  cases  more  focused  and  hence 
more  economical: 

— Clarify  the  need  for  data  and  suggest 
appropriate  ways  of  securing  them 
in  time  to  apply  them  usefully  in 
rate  proceedings; 

— Increase  the  general  understanding  of 
costing  issues  at  a  time  when 
statutory  deadlines  do  not  compel 
expedited  analysis  and 
decisionmaking;  and 

— Provide  an  appropriate  vehicle  for 
indicating  the  most  promising  lines 
for  future  rate  filings  and  supporting 
or  opposing  evidence  to  take, 
without  foreclosing  the  presentation 
of  other  positions. 

If  a  proceeding  of  this  kind  is  feasible — 
a  question  we  turn  to  next — we  hope  to 
gain  at  least  some  of  these  advantages 
from  it. 

Jurisdictional  issues.  A  threshold 
issue,  raised  by  most  of  the  comments, 
is  the  extent  of  our  authority  to  issued 
rules  affecting  costing.  We  think  it 
desirable  to  explain  at  an  early  stage, 
albeit  in  general  terms,  the  statutory 
basis  of  the  present  proceeding.  Of 
course,  any  particular  rulemaking  order 
ultimately  is  subject  to  being  tested, 
independently,  to  see  if  it  is  within  the 
delegated  authority. 

We  can  agree  with  the  suggestion  that 
the  outcome  of  a  particular  rate  case 
cannot  be  dictated  by  rules  made 
previously  in  notice-and-comment 
proceedings.  Section  3e24(a)  of  the  Act 
entitles  parties  to  a  trial-type  hearing. 
We  do  not  think  the  UPS  petition 
contemplates  such  shortcircuiting  of  the 
hearing  process,  nor  would  we  waste 
the  parties'  or  our  own  resources 
attempting  to  achieve  it.  This  does  not 
mean,  however,  that  the  Commission 
lacks  statutory  power  to  make 
substantive  rules  of  a  generic  nature, 
based  on  a  rulemaking  record,  that  can 
later  be  applied  in  particular  rate 
proceedings.  To  the  extent  the 
comments  suggest  this  cannot  be  done, 
we  differ  from  them. 

It  is  suggested  that  39  U.S.C.  3603, 
delegating  general  rulemaldhg  authority. 


is  limited  to  purely  procedural  matters.* 
This  limitation  does  not  appear  in  its 
language,  which  instead  uses  as  a 
standard  the  necessity  and  propriety  of 
the  rule  to  the  carrying  out  of  our 
functions.  Cost  attribution  is  a 
Commission  function  under  ch.  36  of  the 
Act  Time,  Inc.  v.  U.S.  Postal  Service, 
685  F.2d  760  (2d  Cir.  1982);  NaUonal 
Association  of  Greeting  Card  Publishers 
V.  US.  Postal  Service,  462  U5, 810 
(1983).  Our  duty  is  to  recommend  rates 
resting  on  statutorily  correct 
attributions,  following  a  hearing  that 
conforms  to  5  U.S.C.  55  556-557.  To  the 
extent  that  substantive  general  rules  or 
policy  statements  affecting  costing  can 
find  a  place  in  that  scheme,  we  have  the 
power  to  issue  them.' 

It  has  also  been  argued  that  rates  can 
be  set  only  in  a  5  3622  proceeding, 
initiated  by  the  Service  and  ended  by 
the  Governors'  decision,  and  hence  we 
cannot  conduct  a  rulemaking  on  matters 
that  would  affect  rates.  These 
requirements  would  of  course  bar  us 
from  attempting  to  recommend,  let  alone 
prescribe,  rates  in  a  5  553  rulemaking 
we  had  initiated.  However,  a  rulemaking 
addressing  the  substance  of  cost 
attribution  problems  does  not  entail  any 
such  result.  It  is  clear  that  agencies  may 
make  general  rules,  on  the  basis  of 
experience  and  expertise  and  a  proper 
rulemaking  record,  which  will  affect  the 
outcome  of  particular  cases  if  not 
waived  or  suspended.  United  States  v. 
Storer  Broadcasting  Co.,  351  U.S.  192 
(1955);  Texaco,  Inc.  v.  FPC,  377  U.S.  33 
(1964).  The  existence  of  such  rules  does 
not  contravene  hearing  requirements 
that  apply  to  individual  cases,  as  long  as 
the  agency  provides,  as  it  must,  an 
opportimity  to  show  that  the  rule  should 
be  waived  in  the  particular  proceeding. 
By  the  same  token,  if  waiver  of  a  rule 
were  desirable,  it  could  be  sought  and 
granted  in  a  5  3622  proceeding  of  the 
customary  kind.  The  issue  involved 
would  be  fully  treated  in  a 


'Section  3603  reads:  The  Postal  Rate  Commission 
shall  promulgate  rules  and  regulations  and  establish 
ptocedures,  subject  to  chapters  5  and  7  of  title  5, 
and  take  any  other  action  they  deem  necessary  and 
proper  to  carry  out  their  functions  and  obligations  to 
the  Government  of  the  United  States  and  the  people 
as  prescribed  under  this  chapter.  Such  rules, 
regulations,  procedures,  and  actions  shall  not  be 
subject  to  any  change  or  supervision  by  the  Postal 
Service. 

'  Some  commenters  emphasized,  in  this 
connection,  the  relative  narrowness  of  the 
Commission's  statutory  assignment,  citing 
Governors  of  the  U.S.  Postal  Service  V.  PRC,  654 
F.2d  108  (D.C.  Cir.  1981).  The  key  distinction,  under 
that  case,  it  that  any  Commission  action  must  be 
within  our  assigned  functions — which  are  indeed 
less  broad  than  those  assigned  to  some  other 
regulatory  agencies.  Once  it  is  seen  that  a  function 
is  among  those  delegated  to  us  (as  costing  is)  our 
authority  under  i  3603  is  as  broad  as  that  conveyed 
by  any  other  "necessary  and  proper"  clause. 


recommended  decision  that  would  come 
before  the  Governors. 

A  related  argimient  involves  the 
supposed  unavailability  of  5  3628 
judicial  review.  However,  as  5  3603 
makes  clear,  a  Commission  rulemaking 
order  is  subject  to  review  under  ch.  7  of 
the  Administrative  Procedure  Act,  at 
least  to  the  extent  preenforcement 
review  of  rulemaking  is  generally 
available  under  those  provisions.  If 
preenforcement  review  is  not  made 
available,  then  the  application  of  the 
rule  in  a  particiilar  case — an  issue 
which,  as  noted,  can  be  raised  by  a 
request  for  waiver — can  be  tested  under 
5  3628  when  the  Commission  and 
Governors  have  concluded  their 
proceedings. 

Some  commenters  aigue  that 
addressing  cost  attribution  issues  in  a 
5  553  rulemaking  would  deny  the  trial- 
type  hearing  guaranteed  by  5  3624.  We 
have  noted  above  that  no  rule  capable 
of  governing  the  outcome  of  a  case 
required  to  be  decided  on  the  hearing 
record  can  properly  be  made  "waiver- 
proof."  The  existence  of  the  possibility 
of  waiver  means,  in  turn,  that  on  the 
issue  covered  by  the  rule  a  trial-type 
hearing  of  the  customary  kind  will  be 
available — since,  in  the  absence  of  the 
rule,  the  issue  is  open  for  full  trial-type 
decisionmaking.  That  the  party  wishing 
the  rule  not  to  be  appUed  then  has  the 
obligation  to  support  the  waiver  does 
not  mean  that  a  hearing  has  been 
denied. 

In  addition,  we  note  that  not  every 
issue  is  susceptible  of  iterative 
evidentiary  proof  in  case  after  case. 
Some  issues  have  littie  or  no  case- 
speciffc  application,  but  represent 
choices  of  principle  or  broad  policy — 
even  if  they  are  sometimes  addressed  by 
expert  witnesses  appearing  in  5  3622 
proceedings.  If  this  were  not  so,  we 
might  frnd  ourselves  compelled  to 
reconsider  ab  initio,  in  one  rate  case 
after  another,  the  validity  of  such 
concepts  as  volume  variabiUty  or 
specific  fixed  costs.* 

In  short,  we  cannot  accept  the 
arguments  that  limits  on  our  authority  or 
jurisdiction  compel  us  to  refrain  from 
instituting  this  proceeding.  The  matters 
discussed  above — particularly  the 
necessity  to  allow  a  waiver  mechanism 
for  any  rule  which  governs  the 
substance  of  a  costing  question — may 
indeed  counsel  on  strictly  practical 
groimds  against  making  some  possible 
rules.  On  this  point,  many  of  the 
comments  contain  cogent  argtmients.  ^ 

*  Cf.  National  Association  of  Greeting  Card 
Publishers  v.  U.S.  Postal  Service.  462  U.S.  Sia  829- 
830  (1963). 
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we  have  noted,  the  purpose  of  the 
proceeding  is  to  facilitate  rate  case 
decisionmaking:  any  possible  action  will 
be  evaluated  from  that  point  of  view. 

Potential  scope  of  this  proceeding.  We 
Tvill  at  this  stagie  simply  outline  in 
general  the  types  of  results  that  this 
investigation  might  generate. 

As  indicated,  we  have  some  doubt 
regarding  the  usefulness  of  substantive 
rules  that  directly  enact  an  attribution 
method  for  future  application.  As  some 
commenters  have  observed,  there  is 
little  use  for  generic  rules  when  only  one 
entity  is  subject  to  rate  regulation  under 
them.  Moreover,  the  history  of  our 
proceedings  shows  that  attribution 
techniques  most  often  are  controverted 
either  fundamentally  or  not  at  all.  We 
would  therefore  expect  such  substantive 
rules — at  least  those  on  difficult  issues — 
to  be  frequently  subject  to  motions  for 
waiver.  If  this  is  true,  it  is  questionable 
whether  they  would  save  time  or 
resources  in  rate  proceedings. 

We  do  not  eliminate  the  possibility 
that  one  or  more  such  rules  may  be 
appropriate  but  we  are  focusing  this 
proceeding  on  potential  actions  other 
than  substantive  roles  directly  imposing 
specific  attribution  methods. 

Some  procedural  rules,  in  the  form  of 
amendments  to  existing  filing 
requirements,  may  be  proposed  as  a 
result  of  this  proceeding.  We  have 
recently  revised  roles  31  and  54  [39  CFR 
3001.31,  54]  in  Docket  No.  RM85-2,  and 
are  considering  further  changes  in 
Docket  RM86-1.  These  proceedings 
exemplify  the  link  between  procedural 
requirements  and  data  improvements 
a^ecting  the  rate  case  record.  Similariy. 
we  are  currently  reviewing  our  periodic 
reporting  system  [39  CFR  3001.102],  to 
improve  its  data-Supplying  potential  It 
must  be  borne  in  mind  that  all  these 
mechanisms,  despite  their  differences 
from  the  present  proposal,  have  in 
common  with  it  the  object  of  improving 
and  expediting  rate  decisions,  lliis 
proceeding  could  build  upon  these 
efforts  and  identify  specific  data  or 
presentations  of  data  that  will  be 
deemed  necessary  to  satisfy,  or  could  be 
used  to  improve,  our  rules  governing 
form  and  content  of  formal  rate 
requests. 

Besides  filing  requirements  expressed 
in  the  rules  of  practice,  we  may  propose 
statements  of  general  policy  on  costing 
issues.  This  could  be  our  choice  if  our 
accumulated  experience,  plus  the 
materials  generated  by  this  proceeding, 
convince  us  that  one  costing  approach  is 
prima  facie  preferable  to  others  (or, 
indeed,  if  one  or  more  approadies  seem 
to  have  such  deficiencies  as  to  make . 
them  unlikely  to  be  approved).  Such 
statements  are  not  binding,  as  a  rule 


would  be.  and  the  question  of  waiver 
does  not  arise.  They  can  be  helpful, 
however,  as  indicating  the  way  in  which 
we  are  most  (or  least)  likely  to  exercise 
our  discretion  as  to  costing  approaches. 
They  can  thus  not  only  reduce  the  areas 
of  controversy  but  also  help  parties  plan 
their  presentations  and  arguments  in 
advance  of  the  filing  of  a  case. 

Statements  of  general  policy  can  also 
be  used  not  to  reflect  likely  directions 
for  decision  on  the  merits  but  simply  to 
define  the  problems  that  will  be 
addressed  through  evidence  and 
argument  when  cases  are  actually  filed. 
For  example,  a  proceeding  like  the 
present  one  can  lead  to  a  definite 
expression— or  even  general 
agreement— on  the  categories  of 
evidence  needed  to  arrive  at  an  optimal 
decision  on  a  particular  issne — for 
example:  Is  economic  theory  evidence 
required  for  decision  on  issue  "X"?  Can 
issue  "Y"  be  best  addressed  through 
engineering  studies  or  regression 
analysis?  Are  normal  menagment  data 
systems  producing  adequate  data  to 
resolve  issue  "Z",  or  should 
supplementary  studies  be  performed? 

Finally,  we  should  not  neglect  the 
value  of  this  investigation  in  improving 
the  general  understanding  of  a  costing 
problem  even  if,  as  to  it.  we  decide  to 
issue  neither  a  rule  nor  a  policy 
statement  Such  increased 
understanding  can  also  improve  the 
handling  of  rate  cases  under  section 
3622. 

Initial  steps.  As  noted  in  Chtler  No. 
627,  we  have  already  identified  some 
areas  for  improvements  in  costing. 
Particulary  important  are  our  Docket 
R84-1  requests  for  more  study,  or  more 
information,  directed  in  the  first 
instance  to  the  Postal  Service,  as  the 
source  of  all  relevant  data.  Since 
Appendices  J  and,  particulary,  K  of  the 
Docket  R84-1  decision  furnish  a 
potential  agenda  for  this  proceeding,  we 
have  determined  to  begin  by  asking  the 
Postal  Service  to  report  any  progress  it 
has  made  on  the  requests  set  forth  in 
those  Appendices.  This  report  should  be 
filed  with  the  Commission  by  January 
21,1986. 

Following  receipt  of  this  report,  we 
will  consider  scheduling  an  intitial 
conference.  Other  participants  •  are 


*  We  will  treat  evcfy  party  that  filed  commenti  on 
Order  Na  027  ai  a  partidpant  in  the  further 
proceedings.  Other*  may  file  a  notice  of  intent  to 
participate  with  the  Secretary  of  the  Commiaaion. 
Of  course,  if  notices  of  propcwed  rulemaking  are 
issued  subsequently,  there  will  be  general 
opportunity  to  comment  regardless  of  whether  the 
commenter  has  participated  in  earliar  stages. 


urged  to  formulate  and  submit  in  writing 
both  issues  they  wish  to  have  taken  up 
and,  at  the  same  time,  the  scope  and 
nature  of  the  supporting  materials — 
whether  evidentiary  or  argumentative — 
they  would  file  in  support  of  their 
positions.  These  proposals  should  be 
filed  with  the  Commission  on  or  before 
Febroary  la  1986.  The  Commission  will 
make  the  Service's  report  and  any 
additional  proposals  and  statements 
received,  available  to  participants 
before  any  initial  conference  is  held. 

Since  one  of  the  advantages  of 
proceeding  outside  the  rate  case  context 
is  our  ability  to  use  less  formal 
techniques,  we  will  not  now  lay  down  a 
schedule  of  procedural  steps.  We  do, 
however,  wish  to  make  certain  basic 
propositions  clear.  First,  all  proceedings 
will  be  public  and  open  to  all  interested 
participants.  Second,  we  will  not  adopt 
any  rule  or  statement  of  policy  without 
first  affording  opportunity  to  comment 
on  a  specific  proposed  text  thereof. 
General  discussion  at  a  conference,  for 
example,  would  not  be  treated  as  notice 
of  a  rule  or  policy  statement  Before 
issuing  a  final  rule  or  statement  we  will 
embody  our  conclusions  as  to  the  most 
suitable  draft  document  in  a  Federal 
Register  notice  and  allow  comment 
pursuant  to  5  U.S.C.  553. 

We  are  directing  the  Director  of  the 
Office  of  the  Consumer  Advocate, 
Stephen  A.  Gold,  Esq.,  to  participate  in 
all  phases  of  his  proceeding  in 
accordance  with  this  respransibilities 
under  39  CFR  3002.7  and  Part  3002. 
Appendix  A,  including  the  presentation 
of  issues  and  supporting  materials  in  the 
maimer  just  described. 

The  Commission  orders: 

(A)  A  proceeding  is  hereby  instituted 
pursuant  to  39  U.S.C.  3603  and  3622.  for 
the  purposes  described  above. 

(B)  The  Office  of  the  Consumer 
Advocate  is  designated  as  a  participant 
in  all  phases  of  this  proceeding. 

(C)  The  Secretary  shall  publish  this 
Notice  and  Order  in  the  Federal 
Register. 

By  the  Commission. 
Charies  L  Clapp, 
Secretary. 

This  order  asks  for  a  report  on  any 
progress  the  Postal  Service  has  made  on 
requests  the  Commission  made  ip 
Docket  No.  R84-1.  The  report  should 
separately  address  each  of  the  following 
items  identified  in  that  decision.  Items  1 
through  7  are  found  in  Appendix  K,  PRC 
Op.R84-l. 

1.  A  new  system  for  tracking 
purchased  transportation  costs  for 
examination  and  comment  before  it 
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makes  •  final  detenninatton  on 
implementatiaB. 

2.  When  the  automated  processing 
system  is  in  place,  a  study  that  captures 
all  the  additional  costs  to  the  Postal 
Service  of  handling  nonstandard  First- 
Class  Mail. 

3.  In  the  event  of  change  in  the  method 
for  counting  business  reply  pieces  (for 

.  purposes  of  determining  postage  due),  a 
new  cost  study  for  the  adjusting  of  rates. 

4.  Collection,  on  a  recurring  basis,  of 
Express  Mall  volume  distribution  by 
weight  and  xone.  This  infnmation  is 
particulariy  important  with  regard  to 
pieces  paying  the  uniform  rates. 

5.  A  review  of  the  workers' 
compensation  liability  net  discount  rate, 
on  a  regular  basis.  We  anticipate  that 
the  results  of  those  reviews  will  be 
included  in  the  next  rate  filing. 

6.  Direct  analjrsis  of  differences  in 
marginal  or  incremental  processing 
costs  between  preferential  and 
nonpreferential  mail,  either  within  the 
frameworic  outlined  in  this  docket  by  Dr. 
Panza  (FRC  Op.  R84-1.  paras.  3181-82). 
or  by  adapting  the  MP(^  as  necessary, 
so  that  parametric  runs  can  be  made 
that  vary  noi^ireferential.  and 
preferential  matf  vohunes.  respectively, 
holding  other  revelant  parameters 
constant  (para.  3176);  and  so  that 
parametric  rxms  can  be  made  that  vary 
preferential  and  nonpreferential  service 
standards,  respectively,  holding  oUier 
relevant  parameters  constant  (para. 
3182). 

7.  Areas  for  review,  mentioned  in 
Appendix  J: 

a.  Cost  Segment  I— functional  analysis 

of  postmaster  costs  (p.  7) 

b.  Cost  Segment  D— 

(1)  Attribution  of  fixed  supervisory 
costs  involving  one  function  (p.  6) 

(2)  Data  on  functions  performed  by 
supervisors  on  loan  to  other  status 
(p-9) 

(3)  Improvements  in  the  analysis  of 
Activity  Code  6630  (p.  10) 

c.  Cost  Segment  III — 

(1)  Data  on  functions  performed  by 
clerks  on  loan  to  other  status 

(2)  Further  analysis  of  costs  of 
opening  and  closing  windows,  and 
clerk  time  involving  stamp  sales 
(pp.  ^11) 

d.  Cost  Segment  VII~ 

(1)  Evaluation  of  carrier  route  time  on 
zig-xag  routes  (p.  15) 

(2)  Pari(-aad-loop  route  time 

(3)  Feasibility  of  a  time  series 
approach  in  calculating  coverage 
variability  {pp.  31-32) 

(4)  Reconsider  treating  retiree  time  as 
part  of  access  time  (p.  35) 

(5)  Correction  of  instrument  bias  in 
measuring  load  time 


(6)  Separate  analysis  of  costs  incurred 
from  delecting  mail  at  delivery 
points  {p.  47) 

(7)  Treatment  of  customer  contact 
time  (p.  49) 

(6)  Re-«iamine  non-deUvery  walk  and 
drive  time  on  special  purpose  routes 
(p.  53) 

e.  Cost  Segment  Vm— 

(1)  Analysis  of  effect  of  preferential 
mail  standards  on  VSD  cost  (p.  4) 

(2)  Analysis  of  load  time  in  the 
context  of  long-run  volume 
variability  (p.  5) 

f.  Cost  Segmmt  XII— variability  analysis 

of  costs  to  maintain  vehicles 
providing  depot,  interstation, 
intercity,  airport,  relay,  collection, 
and  miscellaneous  services  (p.  4) 

g.  Cost  Segment  XX — data 

disaggregating  advertising  and  sales 
promoticni  by  class  of  maU 

8.  The  Postal  Service  indicated  that  a 
portion  of  the  activities  identified  as  the 
rural  feature  (box  delivery  and  other 
retaU  services)  are  similar  to  rural 
carrier  activities.  The  Postal  Service 
should  provide  information  on  the  study 
concerning  the  nature  and  costs  of  these 
contracts.  PRC  Op.  R84-1,  App. ),  Cost 
Segment  XIV.  11 0027-3a 

9.  During  the  time  Docket  No.  Ra4-1 
was  pending,  the  Postal  Service  decided 
to  merge  all  second  class  into  the 
preferential  network.  The  Service  should 
provide  any  studies  or  analyses  showing 
a  breakout  of  the  cost  consequences  of 
that  acUon.  PRC  Op.  R84-1. 1  6266. 

[PR  Doc.  8fr-28116  Piled  11-2S-8S;  MS  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

inslsass  No.lC-14808  (Fils  Ho.  812-6229)1 

State  Street  Bank  and  Trust  Co; 
Notice  of  AppBcatlonPennmirtg 
FofelQn  Custody  AnwiQ^fnent 

November  21, 1985. 

Notice  is  hereby  given  that  State 
Street  Bank  and  Trust  Company 
("Applkant")  filed  an  application  on 
October  21, 1985,  requesting  an  order  of 
the  Securities  and  Exchange 
Commission  (the  "Commission"), 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  exempting  Applicant,  and  each 
registered  management  investment 
company  for  which  it  serves  as 
custodian  or  subcustodian  (other  than 
an  investment  company  registered  under 
section  7(d)  under  the  Act)  from  the 
provisions  of  section  17(f)  under  the  Act 
to  the  extent  necessary  to  permit  the 
securities  and  other  assets  of  such 


companies  to  be  maintained  in  the 
custody  of  Applicant's  indirect  wholly- ' 
owned  subsidiary.  State  Street  London 
Limited  (the  Trust  Company").  All 
interested  persons  are  referrad  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  tiierein.  which  are 
siunmarized  below,  and  to  the  Act  and 
the  rales  thereunder  for  the  text  erf  the 
relevant  provisions  thereof. 

According  to  the  application. 
Applicant  was  organized  as  a  bank  and 
trust  company  under  the  laws  of  the 
Commonwealth  of  Massachusetts  and  is 
a  member  of  the  Federal  Reserve 
System.  Applicant,  a  wholly-owned 
subsidiary  of  State  Street  Boston 
Corporation,  a  bank  holding  company, 
currently  serves  as  custodian  or 
subcustodian  for  the  assets  of 
approximately  487  registered 
management  investment  companies, 
together  having  aggregate  net  assets  in 
excess  of  $174  billi(m  (United  States). 
Applicant  represents  that  because  an 
increasing  number  of  investment 
companies  have  investment  policies 
permitting  investment  of  their  assets  in 
securities  of  foreign  issuers  whidi  are 
traded  primarily  in  ouukets  outside  the 
United  States,  it  provides  foreign 
custody  services  to  such  companies  by 
using  a  netwcuk  of  subcustodians  that 
presmtly  includes  foreign  banks  and 
trust  companies,  foreign  securities 
depositories  and  Applicant's  branch 
offices  in  London.  England.  This  service. 
Applicant's  Global  Custody  Network, 
presently  uses  the  facilities  of  19  foreign 
banking  institutions  and  7  foreign 
securities  depositories. 

Applicant  states  diat  its  London 
branch  offices  operate  its  London 
Securities  Clearance  Facility 
("Clearance  Fadlity")  that  provides  a 
variety  of  securities-related  services 
such  as.  maintaining  custody  of 
securities  in  the  United  Kingdom  for 
United  States  investment  companies 
and  employee  benefit  plan  clients  and 
acting  as  a  clearing  agent  for  United 
Kingdom  banks  and  stockbrokers 
effecting  securities  transactions  in  the 
United  Kingdom.  Applicant  also  states 
that  it  plans  to  have  the  Trust  Company, 
which  was  incorporated  on  )uly  23, 1965. 
as  a  wholly-owned  subsidiary  of  State 
Street  International  Holding  Ltd..  which 
is  a  wholly-owned  subsidiary  of 
AppUcant,  assume  the  activities  of  the 
Clearance  Facility.  The  Trust  Company 
will  perform  the  securities  handling  and 
processing  services  that  the  Clearance 
Facility  cutrently  performs,  and 
proposes,  subject  to  the  issuance  of  the 
order  requested  herein,  to  act  as  the 
custodian  far  securities  held  in  the 
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United  Kingdom  by  Applicant's  United 
States  investment  company  clients. 
Applicant  represents  that  as  an  indirect 
subsidiary  of  Applicant  the  Trust 
Company  is  subject  to  the  supervision  of 
the  Federal  Reserve  Bank  of  Boston. 
Applicant  further  represents  that  it  is 
required  to  report  to  the  Bank  of 
England  on  the  operations  of  the  Trust 
Company  and  that  its  operations  in  the 
United  Kingdom  are  subject  to  the 
supervision  of  the  Bank  of  England. 

Applicants  submits  that  in  order  to 
quaUfy  as  an  eligible  foreign  custodian 
under  rule  17f-5  under  the  Act  a  foreign 
banking  institution  which  is  a  direct  or 
indirect  subsidiary  of  a  United  States 
bank  or  bank  holding  company  must 
among  other  things,  have  shareholders' 
equity  of  at  least  $100  million  (U.S. 
dollars  or  the  equivalent  thereof). 
Applicant  proposes  to  establish  the 
Thist  Company  with  shareholder's 
equity  of  ^53,000  and.  thus  it  will  not 
satisfy  the  $100  million  shareholders' 
equity  requirement  contained  in  Rule 
17f-5  under  the  Act 

Accordingly,  Applicant  requests  an 
order,  exempting  Applicant  and  the 
registered  management  investment 
companies  for  which  Applicant  may 
serve  as  custodian  or  subcustodian 
(other  than  an  investment  company 
registered  under  section  7(d)  of  the  Act) 
from  the  provisions  of  section  17(f) 
under  the  Act  to  the  extent  necessary  to 
permit  the  securities  and  other  assets  of 
such  registered  investment  companies  to 
be  maintained  in  the  custody  of  the 
Trust  Company,  subject  to  the  condition 
that  each  ctistody  agreement  pursuant  to 
which  Applicant  is  authorized  to 
delegate  its  duties  and  obligations  to  the 
Trust  Company  provides  that  any  such 
delegation  would  not  relieve  Applicant 
of  any  responsibility  for  any  loss  due  to 
such  delegation  except  such  loss  as  may 
result  from:  (a)  Political  (e.g.,  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife  or  armed 
hostilities)  or  (b)  other  risk  of  loss 
(excluding  a  bankruptcy  or  insolvency 
of  the  Trust  Company  not  caused  by  a 
political  risk)  for  which  neither 
Applicant  nor  the  Trust  Company  would 
be  liable  (e.g.,  losses  due  to  Acts  of  God. 
nuclear  incident  and  the  like,  despite  the 
exercise  of  reasonable  care). 

in  support  of  the  exemptive  relief 
requested.  Applicant  represents  that  the 
custody  arrangements  involving  the 
Trust  Company  would  be  subject  in  all 
other  respects,  to  the  requirements  of 
Rule  17f-5  under  the  Act  According  to 
the  application.  Applicant  believes  that 
the  use  of  the  Trust  Company  to 
maintain  custody  of  securities  and  other 


assets  of  Applicant's  U.S.  investment    • 
company  clients  would  be  consistent 
with  the  purposes  intended  to  be 
furthered  by  section  17(f)  under  the  Act 
because  the  Trust  Company  will 
maintain  custody  of  such  assets  in  a 
manner  that  will  adequately  protect 
such  assets  against  loss.  Furthermore, 
although  Applicant  will  not  be 
responsible  for  losses  due  to  political 
risks,  it  asserts  that  its  liability  under  its 
agreements  with  its  investment 
company  clients  will  not  be  diminished 
through  its  use  of  the  Trust  Company  to 
hold  custody  of  securities  in  the  United 
Kingdom  because  of  the  contractual 
provision  that  would  be  required  under 
the  terms  of  the  order  requested  in  the 
application.  Applicant  notes  that  that 
provision,  in  essence,  would  make 
Applicant  responsible  for  the 
performance  of  custody  services  by  the 
Trust  Company,  as  though  Applicant 
were  itself  providing  such  services,  and 
for  the  continued  solvency  of  the  Triist 
Company. 

Applicant  asserts  that  the  Trust      •• 
Company  is  especially  well  qualified  to 
act  as  a  custodiian,  on  the  basis  of 
Applicant's  and  the  Clearance  Facility's 
substantial  experience  in  providing 
efficient  and  effective  custody  services. 
According  to  the  application,  the 
procedures  used  by  the  Trust  Company 
to  safeguard  and  maintain  investment 
company  assets  will  be  the  same  as 
those  that  have  been  used  by  Applicant 
in  the  operation  of  its  London  branches, 
whose  employees  will  be  staffing  Uie 
Trust  Company's  custody  operations. 
Therefore,  Applicant  submits  that  the 
exemption  it  requests  would  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  16, 1885,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his  interest 
the  reasons  for  his  request  and  the 
specific  issues,  if  any,  of  fact  or  law  that 
are  disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


For  the  Conunission,  by  the  INvialon  of 
Investment  Management  pursuant  to 
delegated  authority. 
lohnWhaalar. 
Secretary. 

[PR  Doc.  85-28211  Piled  11-25-85:  8:45  am] 
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Tax-Free  Income  PortfoWoe,  Inc4 
Notice  of  Application  for  an  Order 
Permitting  Asaeeement  and  Waiver  of 
Contingent  Deferred  Sales  Load 

Noveml>er  20, 1985. 

Notice  is  hereby  given  that  Tax-Free 
Income  Portofolios  ("Applicant"),  120 
South  LaSalle  Street  Chicago  IL  60603, 
filed  an  application  on  November  4, 
1985,  for  an  order  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act"),  exempting  Applicant 
&t>m  the  provisions  of  sections  2(a)(32), 
2(a)(35).  22(c)  and  22(d)  of  the  Act  and 
Rule  220-1  thereunder,  to  the  extent 
necessary  to  permit  the  assessment  (and 
waiver)  of  a  contingent  deferred  sale 
load  ("DCSL").  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  made  therein,  which 
are  summarized  below,  and  to  the  Act 
for  the  applicable  provisions  thereof. 

Applicant  states  that  it  is  organized  as 
a  Massachusetts  business  trust  and  is 
registered  under  the  Act  as  an  open-end, 
management  investment  company. 
Applicant  further  represents  that 
Kemper  Sales  Company  ("KSC")  serves 
as  its  principal  underwriter,  distributor 
and  administrator  pursuant  to  a  written 
distribution  services  agreement  and 
that  Kemper  Financial  Services,  Inc. 
("KFS")  serves  as  its  investment 
adviser. 

According  to  the  application. 
Applicant  will  not  impose  a  traditional 
fix>nt-end  sales  charge  on  purchases  of 
its  shares.  However,  Applicant  proposes 
to  impose  a  CX>SL  with  respect  to 
certain  redemptions  of  shares,  the 
proceeds  of  which  will  be  paid  to  KSC 
to  reimbtffse  it  for  costs  incurred  in 
selling  Applicant's  shares.  Applicant 
represents  that  the  CDSC  will  be 
imposed,  except  as  noted  below,  if  an 
investor  makes  a  partial  or  complete 
redemption  of  shares  within  certain 
specified  periods.  Applicant  represents 
that  in  no  event  will  the  CDSL  exceed 
3.5%  of  total  cost  of  the  shares 
purchased  and  that  no  CDSL  will  be 
imposed  on  amounts  derived  ftom  (1) 
increases  in  the  value  of  an  account 
including  reinvestment  of  dividend 
income  and  capital  gain  distributions,  or 
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(2)  purchases  made  more  than  six  years 
prior  to  the  redemption. 

Applicant  states  that  the  CDSL  will  be 
calculated  by  determining  the  year  of 
the  purchase  payment  that  is  the  source 
of  the  redemption  and  applying  the 
appropriate  percentage  to  the  amount  of 
the  redemption  subject  to  the  CDSL 
Applicant  states  that  the  amount  of  the 
CDSL  will  be  3.5  percent  if  the 
redemption  occurs  during  the  first 
twelve  month  period  following  the  date 
the  shares  being  released  were 
purchased;  3.0  percent  during  the  next  12 
month  period;  2.5  percent  during  the 
third  twelve  month  period  and  so  on. 
declining  by  0.5  percent  each  year  until 
the  DCSL  reaches  zero  percent  during 
the  seventh  and  subsequent  years 
following  the  date  of  purchase. 

Applicant  states  that  in  determining 
whether  to  assess  a  CDSL,  shares  held 
the  longest  are  assumed  the  first  to  be 
redeemed.  In  addition.  Applicant 
represents  that  no  CDSL  will  be 
applicable  to  exchanges  of  shares 
between  its  different  portfolios. 
Moreoover,  Applicant  states  that  it  will 
waive  the  CDSL  in  the  event  of  death  of 
the  shareholder  and  that  such  waiver  is 
applicable  where  the  decedent  is  either 
an  individual  shareholder  or  owns  the 
shares  with  another  individual  as  a  joint 
tenant  with  right  of  survivorship. 

Applicants  assert  that  the  CDSL  does 
not  restrict  an  investor  from  receiving 
his  proportionate  share  of  current  net 
assets,  but  rather,  merely  defers  the 
deduction  of  a  sales  charge  and  makes  it 
contingent  upon  an  event  which  may 
never  occur.  Applicant  alleges  that  the 
,CDSL  functionally  qualifies  as  a  "sales 
load"  under  section  2(a)(35)  of  the  Act 
because  it  is  paid  to  KSC  to  reimburse  it 
for  expenses  related  to  the  sale  of 
Applicant's  shares  and  that  making  the 
charge  contingent  upon  an  event  which 
may  never  occur  does  not  change  its 
nature.  Applicant  also  asserts  that  the 
imposition  of  a  CDSL  upon  redemption 
instead  of  a  sales  charge  at  the  time  of 
purchase  does  not  cause  an  investment 
to  receive  less  than  a  price  on  the 
current  net  assest  value  of  the  shares 
redeemed.  Therefore,  Applicant  asserts 
further  asserts  further  that  the  proposed 
transactions  do  not  cause  its  securities 
to  fall  outside  the  meaning  of 
"redeemable  securities"  under  section 
2(a)(32)  of  the  Act.  Similarly,  Applicant 
submits  that  implementation  of  the 
proposed  CDSL  is  not  violative  of 
section  22(c)  of  the  Act  or  Rule  22c-l 
thereunder.  According  to  the 
application,  the  price  of  Applicant's 
shares  upon  redemption  will  always  be 
based  on  current  net  asset  value.  'The 
CDSL  will  merely  be  deducted  at  the 


time  of  redemption  in  arriving  at  the 
shareholder's  redemption  proceeds. 
However,  in  order  to  avoid  any 
possibility  that  questions  might  be 
raised  as  to  the  potential  applicability  of 
sections  2(a)(32),  2(a)(35),  and  22(c)  of 
the  Act  and  Rule  22o-l  thereunder. 
AppUcant  requests  an  exemption  from 
those  provisions  to  the  extent  necessary 
to  permit  the  imposition  of  the  proposed 
CDSL 

Applicant  also  requests  an  exemption 
from  section  22(d)  in  order  to  allow  it  to 
waive  the  CDSL  under  the 
circumstances  described  above. 
Applicant  represents  that  such  waivers 
will  be  fully  disclosed  in  its  prospectus 
and  that  there  will  be  no  discrimination 
among  the  members  of  each  class  who 
would  benefit  fix)m  the  waivers. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  16, 1985,  at  5:30  p.m.,  do 
so  by  submiting  a  written  request  setting 
forth  the  nature  of  his  interest  the 
reasons  for  his  request  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autiiority. 
John  Wheeler. 
Secretary. 
[FR  Doc.  85-28209  Filed  11-25-85;  8:45  am] 
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8S-40] 

Self-Reguiatory  Organizations;  Notice 
of  Filing  and  Immedlata  Effectiveness 
of  Proposed  Rule  Change  of  New  York 
Stock  Exchange,  Inc.  Relating  to 
Modification  of  Transaction  Charges 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  November  12. 1985.  the  New 
York  Stock  Exchange,  In&  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 


C<Mnmission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
modification  of  Transaction  Charges,  as 
of  January  1. 1988.  as  follows: 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Purpose  of  Proposed  Rule  Change 

The  purpose  of  this  change  is  to 
reduce  Transaction  Charges  for  all 
firms.  Components  of  both  agency  and 
floor  brokerage  charges  have  been 
reduced  as  well  as  the  inclusion  of  a  25i 
credit  for  each  round  lot  or  partial  round 
lot  equity  order  of  2,099  shares  or  less 
routed  through  the  Common  Message 
Switch,  claimable  in  the  month  of  the 
orders'  first  execution,  whether  partial 
or  complete.  This  credit  includes  maricet 
and  limit  orders  and  includes  orders 
routed  to  booths  as  well  as  posts. 

Statutory  Basis  for  the  Proposed  Rule 
Change.  The  statutory  basis  for  the 
proposed  rule  change  is  Section  6(b)(4) 
of  the  Securities  Exchange  Act  of  1934 
which  requires  that  the  "rules  of  the 
exchange  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
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other  chuges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities". 

B.  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C  Coaunents  on  the  Proposed  Rule 
Change  received  from  Members. 
Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Ruk  Oiaiige  and  Timing  for 
Commission  Actioa 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  its  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
aiguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  tax  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  OC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communciations  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provision  of  5 
U.S.C.  552  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  17. 1985. 


Dated  November  20, 1985. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

fohaWheelac. 

Secretary. 

[FR  Doc  8fr-28203  Filed  11-25-85:  a-4S  am] 

BUMQ  coot  WW-OI-II 


S«lf-R«gulatory  Organizations; 
Applications  for  UnHstsd  Trading 
Privilsgss  and  of  Opportunity  for 
Hoaring;  Ptiiladelphia  Stodc  Exchange, 
inc. 

November  20, 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f](l)(B]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

New  Yoric  Times  Company 
Class  A  Common  Stock.  $0.10  Par 
Value  (File  No.  7-<8678) 
CalFedlnc. 
Conmion  Stock.  $1.00  Par  Value  (File 
No.  7-8679) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seciuities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  11, 1985, 
written  data,  views  and  argiunents 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  Hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commissioi^ 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
wfiil  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unUsted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commissioa  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

John  WhMlw. 

Secretary. 

[FR  Doc.  85-28205  FUed  11-25-85;  6:45  am] 

SaUNQ  COOC  MW-OI-M 


8elf-flegulatory  Organizations; 
Applications  for  Unlisted  Trading 
PrtVsges  and  of  Opportunity  for 
Hsartng;  PMtadelphla  Stock  Exchange, 
Inc. 

November  20. 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Crystal  Brands.  Ina 

Class  A  Connaon  Stock,  No  Par  Value 
(File  No.  7-8658) 
Kenner  Parker  Toys,  Inc. 

Common  Stock.  No  Par  Value  (File 
No.  7-6659) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  11, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loha  Wheeler, 

Secretary. 

[FR  Doa  85-28204  Filed  11-25-85;  8:45  am] 

BaXMQ  CODE  M10-01-* 


Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

Agency  Clearance  Officer— Kenneth 
Fogash  (202)  272-2142. 

Upon  written  request,  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Information  Services,  Washington, 
DC  20549. 

Extension 

Proposed  extension  of  Regulation  S-X 
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[17  C3^  Part  210}  SBC  File  No.  270-3. 

Notice  Is  hereby  g^ven  that  puraaent 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  aeq.),  the  Securities 
and  Exchange  Commission  has 
submitted  Regulations  S-X  [17  CFR  Part 
210]  for  approval  of  an  extension  of 
clearance. 

The  potential  respondents  include  all 
entities  that  file  registration  statements 
or  reports  pursuant  to  the  Securities  Act 
of  1933,  the  Securities  Exchange  Act  of 
1934.  the  Public  UtiUty  Holding 
Company  Act  of  1935.  or  the  Investment 
Company  Act  of  1940. 

Submit  comments  to  0MB  Desk 
Officer  Sheri  Fox  (202)  395-3785,  Office 
of  Information  and  Regulatory  Affairs, 
Room  3235  NEOB.  Washington,  DC 
20508. 

Dated:  November  22, 1085. 
John  Wheeler, 
Secretary. 

[FR  Doc.  85-28202  Filed  11-25-85;  8:45  am] 
MUJNQ  coos  W10-01-II 


Issuer  Delistins;  Application  to 
WIttKlraw  From  UsUng  and 
Registration;  the  Standard  Producta 
Co;  Common  Stock,  $1.00  Par  Valua 
(FHe  No.  1-2917) 

Novemlwr  21, 1965. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
&(change  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc. 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Standard  Products  Company  in 
making  its  decision  to  withdraw  the 
common  shares  fiijm  listing  and 
registration  considered  the  costs  of 
maintaining  the  dual  listing  of  the 
common  shares  on  the  NYSE  and  Amex. 
The  issuer  does  not  see  any  advantage 
in  the  dual  trading  of  the  common 
shares  and  believes  that  dual  listing 
would  fragment  the  market  for  such 
shares. 

Any  interested  person  may,  on  or 
before  December  12, 1985,  submit  by 
letter  to  the  Secretary  of  the  Sectuities 
and  Exchange  Commission,  Washington, 
DC  20549,  facts  bearing  upon  whether 
the  appUcation  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 


submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

lofan  Wheeler. 

Secretary. 

[FR  Doc.  86-28210  Filed  11-25-85;  8:45  am  ] 

MLUNQ  coot  SOIO-OI-II 


SaH •Regulatory  OrganizaUona; 
Appncatkma  for  Unllated  Trading 
Priviegea  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exdianga, 
Inc. 

November  20, 1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(l}(B}  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
seciuities. 

Adobe  Resources  Corp. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-8660) 
Bear  Steams  Companies,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-8661) 
Cenergy  Corp. 
Common  Stock,  $0.25  Par  Value  (File 
No.  7-8662) 
Diamond  Shamrock  Offshore  Partners 
Ltd. 
Units  of  Limited  Partnership  Interest 
(File  No.  7-8663) 
Fireman's  Fund  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-8664) 
Hazelton  Labs  Corp. 
Co'mmon  Stock,  $0.10  Par  Value  (File 
No.  7-8665) 
Interstate  Securities  Inc. 
Common  Stock  $0.20  Par  Value  (File 
No.  7-8666] 
LAC  Minerals  Ltd. 
Common  Stock,  No  Par  Value  (File 
No.  7-8667) 
ML  Convertible  Securities  Inc. 
Captial  Shares,  $0.10  Par  Value  (File 
No.  7-8668) 
Pullman-Peabody  Co. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-8660) 
Travelers  Corp. 
$4.16  Cum.  Conv.  Exchange  A  Pfd.,  No 
Par  Value  (File  No.  7-8670) 
Rockefeller  Center  Properties  fric. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-8871) 
Snyder  Oil  Partners 
Units  of  Limited  Partnership  Interest 
(File  No.  7-8672) 


Union  Exploration  Partners,  Ltd. 
Limited  Partiier  Units  (File  No.  7-8873) 

These  securities  are  hsted  and 
registered  on  one  or  more  other  national- 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  11, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
vvritten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conmiission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  appUcations  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autlunity. 

lofan  Whaetar. 

Secretary. 

[FR  Doc.  85-28206  Filed  11-25-85;  8:45  am] 

BMJJIM  CODE  SOie-01-H 

SeH-Regulatory  Organizationa; 
AppUcations  for  Unlisted  Trading 
Prtvllegea  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

November  21, 1985. 

The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Patrick  Petroleum  Company 
Common  Stock,  $0.20  Par  Value  (FUe 
No.  7-8680) 
Crystal  Brands,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-8681) 
Kenner  Parker  Toys,  Inc. 
Common  Stock,  No  Par  Value  {FHe 
No.  7-8682) 
Adobe  Resources  Corporation 

12%  Preferred  Stock  (File  No.  7-8683) 
Abode  Resources  Corporation 
8%  Convertible  Preferred  Stock  (File 
No.  7-8684) 
AOI  Coal  Company 
Common  Stock,  $0.30  Par  Value  (File 
No.  7-8685) 
Cigna  Corporation 
$4.10  Cumulative  Convertible  Exch.  C 
Preferred  Stock  (File  No.  7-8888) 
Morgan  Keegan,  Inc. 
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Comraon  Stock.  $a825  Par  Value  (File 
No.  7-6687) 
Getty  Petroleum  Corporation 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-66681 
CalMatCo. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-8689) 
Pansophic  Systems,  Inc. 
Common  Stock,  No  Par  Vahie  (File 
No.  7-6690) 
General  Motors  Corporation 
Class  H  Common  Stock  (Hie  No.  7- 
8601) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  12. 1965, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
%vritten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  tiiis 
opportimity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  maiicets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

John  Wheeler, 

Secretary. 

(PR  Doc  85-28208  Ffled  11-25-85;  8:45  amj 


SeH-Regulatory  Orsanizations; 
Appicallons  for  Unfeted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stodt  Exchange,  inc. 

November  2a  1985. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  imlisted 
trading  privileges  in  the  following 
securities: 

Ensearch  Exploration  Partners,  Ltd. 
Depositary  Units  (File  No.  7-8874) 
Intelogic  Trace.  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-«675) 
Freeport-McMoRan  Oil  &  Gas  Royalty 
Trust 
Units  of  Beneficial  Interest  (File  No.  7- 
8676)  / 


Diamond  Shamrock  Offshore  Partners. 
Ltd 

Depositary  Units  (File  No.  7-8877) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  11, 1985, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  mai^cets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

John  Wheder, 

Secretary. 

[FR  Doc.  85-28207  Filed  11-25-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commiaaion  for 
Aeronautica  (RTCA);  Special 
Committee  151,  Alrt>ome  Microwave 
Landing  System  (MLS)  Area  l«avlgatlon 
Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  151  on  Airborne 
Microwave  Landing  System  (MLS)  Area 
Navigation  Equipment  to  be  held  on 
December  16-18, 1985,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW..  Suite  50a 
Washington,  D.C.  20005  commencing  at 
1:00  p.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of  the 
Meeting  Held  on  September  25-27, 1985; 
(3)  Review  and  Discuss  Special 
Committee  137  (Airborne  Area 
Navigation  Systems)  and  the  European 
Organization  for  Civil  Aviation 
Electronics  (WG-27)  Activities;  (4) 
Reports  of  Working  Group  Activities;  (5) 
Review  of  Task  Assignments  fit)m 
Previous  Meeting;  (6)  Review  Fifth  Draft 
of  Committee  Report  on  Minimum 


Operational  Performance  Standards  for 
Airborne  MLS  Area  Navigation 
Equipment:  (7)  Working  Groups  Meet  'n 
Sepctfate  Sessions;  (8)  Committee 
Meeting  in  Plenary  Session:  (9) 
Assignment  of  Tasks;  and  (10)  Other 
Business. 

Attendance  is  open  to  the  interested 
public  bot  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
further  information  should  contact  the 
RTCA  Secretariat  One  McPherson 
Square.  1425  K  Street  NW.,  Suite  500, 
Washington,  D.C.  20005;  (202)  682-0286. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  D.C,  on  November 
16, 1985. 

Kari  F.  BierKh. 

Designated  Officer. 

[FR  Doc.  65-28129  Hied  11-25-85;  8:45  am] 

BtLUNQ  dOOE  4tt0-1»4l 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Anne  Arundel  County,  MD 

AQBNCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACnow:  Notice  of  Intent. 

SUMMAHV:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement/4(f) 
Evaluation  is  being  prepared  for  the 
proposed  construction  of  Maryland 
Route  100  from  Maryland  Route  3  to  US 
Route  1. 

FOR  FUflTHCR  mraRMATION  CONTACr 
Mr.  Edward  A.  Terry,  Jr.,  Field 
Operations  Engineers.  Federal  Highway 
Administration,  The  Rotunda,  Suite  220, 
711  W.  40th  SlreeU  Baltimore.  Maryland 
21211,  telephone  301/962-4010,  and/or 
Mr.  Louis  Ege,  Acting  Chief,  Bureau  of 
Project  Planning,  Maryland  State 
Highway  Administration,  707  North 
Calvert  Street  Room  310,  Baltimore, 
Maryland  21202,  telephone  301/659- 
1130. 

tUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation,  with  the 
Maryland  State  Highway 
Administration,  is  preparing  an 
Environmental  Impact  Statement/4(f) 
Evaluation  to  develop  an  acceptable 
alternate  to  complete  Maryland  Route 
100  between  Maryland  Route  3  and  US 
Route  1. 

In  addition  to  the  No-Build,  three 
Build  alternates  are  under  consideration. 
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Alternate  2— Six-Lane  Urban  Arterial 

Beginning  at  the  existing  KfD  lOO/MD 
3  interdiange.  Alternate  2  proposes  a 
highway  on  new  location  tying  into 
existing  MD  Route  176,  east  of  MD 
Route  0S2.  Two  options  are  being 
considered  for  th^  segment,  one  to  the 
west  and  one  to  the  east  of  the 
McPherson  neighborhood.  Alternate  2 
would  then  uti^  the  exiting  MD  Route 
176  conidkir  to  west  of  the  MD  Route  29S 
intercfaange  At  this  point,  it  would 
depart  MD  Route  176  on  new  location. 
north  of  the  conummity  of  Doraey,  to  a 
tie-in  with  existing  MD  Route  lOa  west 
of  Route  I-es. 

Alternate  3—MuIti-Lane  Freeway  With 
Full  Control  of  Access 

This  ^eway  alignment  would  be 
constructed  on  new  location  to  the  south 
of  MD  Route  176,  crossing  MD  Route  652 
near  its  Intersection  with  MD  Route  170, 
and  tie-in  to  MD  Route  176  at  the  MD 
Route  295  interchange.  West  of  MD 
Route  295,  the  freeway  would  follow  the 
Alternate  2  aligrmient  on  new  location, 
traveling  north  of  the  community  of 
Dorsey  to  a  tie-in  with  existing  MD 
Route  100,  west  of  Route  1-95. 

Alternate  4— Multi-Lane  Freeway  With 
Full  Control  t^  Access 

Beginning  at  the  existing  MD  lOO/MD 
3  interchange,  Alternate  4  would  follow 
the  westeriy  option  of  Alternate  2  to  tie- 
in  with  existing  MD  Route  176,  just  east 
of  MD  Route  652.  From  here.  Alternate  4 
would  traverse  a  comer  of  the 
Baltimore-Washington  International 
Airport,  crossing  MD  Route  170 
approximately  one  mile  north  of  MD 
Route  176,  and  continuing  west  to  Valley 
Road.  At  this  point,  two  options  exist. 
The  northern  option  would  traverse  MD 
Route  296  and  Patapsco  State  Park  on 
new  location,  tying-in  to  Alternate  2  just 
west  of  the  B  &  O  Railroad,  and 
following  the  Alternate  2  alignment  to 
existing  MD  Route  lOa  The  southern 
option  would  be  constructed  on  new 
location,  tying-in  to  Route  176  at  the  MD 
Route  295  interchange,  and  follow  the 
Alternate  2  ali^iment  to  existing  MD 
Route  100. 

An  alternates  public  meeting  has  been 
held.  A  public  hearing  will  be  held  after 
circulation  of  the  Draft  EIS/4(f) 
Evaluation.  A  public  notice  will  give  the 
time  and  place  of  the  pubHc  hearing,  and 
individual  notices  will  be  sent  to  those 
agencies,  groups,  and  individuals  on  the 
mailing  Kst.  The  Draft  EIS/4(f) 
Evaluation  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  To  ensure  that  tiie 
full  range  of  issues  related  to  this 
proposal  are  addressed  and  all 


significant  iMues  identified,  comments 
and  suggettiont  are  invited  from  all 
interested  parties. 

(Catalog  of  Federal  Dometdc  AMistance 
Program  Nomber  a0i02S,  Hghway  Research. 
Planning  and  ConstrucMou.  The  provisions  of 
OMB  Ctrcvlar  No.  A-as  regarding  State  and 
local  daaringbottM  review  of  Federal  and 
FederaUy  assisted  pragraoM  and  projects 
apply  to  this  program.) 

Isauad  on:  November  IS.  198S. 
Emil^Uasky. 

Dirision  Administrator,  Baltimore.  Maryland. 
[PR  Doc  8&-28107  Filed  11-2S-8S;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Piiblte  Information  CoNacflon 
Raqukamant  SutMnlttad  to  0MB  for 
Ravlaw 

Dated:  November  14. 198S. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  1980. 
Pub.  L  96-611.  Copies  of  this  submission 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  Usted  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7221, 1201  Constitution  Avenue 
NW.,  Washington,  DC  20220. 

Bureau  of  Akobol,  Tobacco,  and 
Flieaims 

OA/SAfo..- 1512-0002 

Form  No.:  ATF  F  1600.7 

Type  of  Review:  Revision 

Title:  ATF  Distribution  Center 
Contractor  Survey 

Clearance  Officer  Howard  Hood  (202) 
566-7077,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  Room  7202,  Federal 
Buik&ig,  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC  20226 

OMB  ReviewCT:  Milo  Sunderhaof  (202) 
995-6880,  Office  of  Management  and 
Budget.  Room  3206,  New  Executive 
Office  Building,  Washington,  DC  20503 

Office  of  the  Secretary 

OMB  A^.;  1506-0068 

Form  No.:  BL-3 

Type  of  Review:  Revision 

Title:  Treavary  International  Capital 

Form 
Clearance  Officer  Gary  A.  Lee  (202) 

566-3114.  Office  of  Data  Management. 

Office  of  the  Assistant  Secretary 

(International  Affairs).  Room  5453, 

Main  Ti^asury  Building,  15th  and 

Pennsylvania  Avenue,  NW., 

Washington.  DC  20220 


OMB  Reviewer  Robert  Neal  (202)  395- 
688a  Office  of  Management  and 
Budget  Room  3206.  New  Executive 
Office  Building.  Washington.  DC  20603 

Joseph  F.  Maty. 

Departmental  Reports.  Adanagement  Office. 

[FR  Doc.  85^28142  Filed  11-2S-8S;  8:45  am] 
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Offlca  Of  ttia  Sacrftary 

IDept  dr.— PubRc  Debt  Sart—    Ma  34-a51 

Traaaury  Notaa  of  Novambar  15, 1988, 
Sarlaa  11-1888 

Washington.  November  15. 1985. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasiuy. 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15. 1988, 
Series  U-1988  (CUSIP  No.  912827  SX 1), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  aix:tion.  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  tiie  price  equivalent 
of  the  3rield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  Qie  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  forei^  and  international. 
monetary  authorities. 

2.  Description  (A  Securities 

2.1.  The  Notes  wiB  be  dated 
November  26, 1985,  and  will  accrue 
interest  ftom  that  date,  payable  on  a 
semiannual  basis  on  May  15, 1986,  and 
each  subsequent  6  months  on  November 
15  and  May  15  through  the  date  that  the 
principal  fciecomes  payable.  They  will 
mattire  November  15, 1988,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
matxirity.  In  Ae  event  any  payment  date 
is  a  Satxirday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  wrill 
be  pajrable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Intemal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  Unitetl  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 
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2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$5,000,  $10,000,  $100,000  and  $1,000,000. 
Notes  in  book-entry  form  will  be  issued 
in  multiples  of  those  amounts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239,  prior  to  IKX)  p.m.. 
Eastern  Standard  time,  Tuesday, 
November  19, 1985.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmariced  no  later 
than  Monday,  November  18, 1985,  and 
received  no  later  than  Tuesday, 
November  26, 1985. 

3X  The- par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 


furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  &om 
commercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above;  federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  ftinds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  conmiercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  Uie  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 


3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  ResorvatioDS 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5 
must  be  made  or  completed  on  or  before 
Tuesday.  November  28, 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  November  22, 1985,  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
November  26, 1985.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeitted  to  the  United 
States. 
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5J.  Registered  dafinitfve  Moirities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscr^tions  or  assigoments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  iMuance  and 
dekvety  of  the  new  Notes,  signed  by  die 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  deUvered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate' 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furfiished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

&1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tendov,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  insure  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  of 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Acting  Fiscal  Assistant  Secretory. 

[FR  Doc.  85-28248  Filed  U-22-a5: 1:43  pm] 
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Treeeury  Note*  Of  November  IS.  1995. 
8erleeD-1995 

WaritingtoB,  November  15, 1968. 

LIovitatioBfor' 


1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $7,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  15, 1995, 
Series  D-1995  (CUSIP  No.  912827  SY  9), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  DescriptioD  of  Socurities 

2.1.  The  Notes  will  be  dated 
November  15, 1985,  and  issued 
November  29, 1985.  Payment  for  the 
Notes  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accrued  interest  from  Noveml^r  15, 
1985,  to  November  29, 1985.  Interest  on 
the  Notes  is  payable  on  a  semiannual 
basis  on  May  15, 1988,  and  each 
subsequent  6  months  on  November  15 
and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15, 1995,  and  will  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
fivm  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  Iliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitives 
form  will  be  issued  in  denominations  of 
$1,000.  $5,000.  $iaOOO.  $100,000,  and 
$1.000.00a  Notes  in  book-entry  form  will 


be  ieeiied  in  multiplet  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 

2.5.  Denominational  exnhanges  oi 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  fooms.  and  transfers  will  be 
pennitteo. 

2.6.  A  book-entry  Note  may  be  held  in 
its  fully  constitttted  form  or  it  may  be 
divided  into  its  separate  Principal  and 
Interest  Components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve.  Banks,  acting  as  fiscal 
agents  of  the  United  States.  The 
provisions  specifically  appUcable  to  the 
separation,  maintenance,  and  transfer  of 
Principal  and  Interest  Components  are 
set  forth  in  Section  6  of  this  circular. 
Subaectiona  2.1.  throu^  2.5.  of  this 
section  are  description  of  Notes  in  their 
fully  constituted  form;  the  description  of 
the  separate  Principal  and  Interest 
Cinnponents  is  set  forth  in  Section  6  of 
this  cirailar. 

2.7.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offored  in  this  droilar.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date  ^ 

3.  Sale  Procedures. 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Ranches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time,  Thursday. 
November  21, 1985.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  November  20, 1965. 
and  received  no  later  than  Friday. 
November  29, 1985. 

3.2.  Tbe  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1JX)0,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  .the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g..    : 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  die 
term  "noncompetitive"  on  the  tender 
form  in  Ueu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasiuy's  single  bidder  guidelines,  shaU 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
a^eement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  award  of  this  issue  prior 
to  the  deadline  for  receipt  of  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demaiul  deposits,  and  primary  dealers. 
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which  for  this  purposes  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  pubUshed  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customers  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instnmientalities;  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  baidc  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vi  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  himdred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 


offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  fiUl,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  must  include 
accrued  interest  from  November  15, 
1985,  to  November  29, 1985.  The  amount 
of  accrued  interest  will  be  determined 
after  the  auction,  and  investors  will  be 
notified  of  the  amount.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  Section  3.5.  must  be  made  or 
completed  on  or  before  Friday, 
November  29, 1985.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  27, 
1985.  In  addition.  Treasury  Tax  and 
Loan  Note  Option  Depositaries  may 
make  payment  for  the  Notes  allotted  for 
their  own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Friday.  November  29, 1985.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 


as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securitie's  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5A.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number]  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
book-entry  Note  may  be  divided  into  its 
separate  components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
components  of  a  Note  are:  each  future 
semiannual  interest  payment  (hereafter 
referred  to  as  an  Interest  Component); 
and  the  principal  payment  (hereafter 
referred  to  as  the  Principal  Component). 
Each  Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2.  In  order  for  a  book-entry  Note  to 
be  separated  into  the  components 
described  in  Section  6.1.,  Uie  par  amount 
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of  the  Note  must  be  in  an  amount  which, 
based  on  the  stated  interest  rate  of  the 
Note,  will  produce  a  semiannual  interest 
payment  of  $1,000  or  a  multiple  of 
$1,000.  The  minimum  and  multiple  par 
amount  required  to  obtain  the  separate 
components  for  this  offering  will  be 
provided  in  the  public  announcement  of 
the  amount  and  yield  range  of  accepted 
bids  for  the  Notes.  The  c^ut  in 
Attachment  B  hereto  provides  the 
minimum  and  multiple  par  amounts 
required  to  separate  a  security  into 
components  at  various  stated  interest 
rates. 

6.3.  Only  Notes  in  book-entry  form 
may  be  separated  into  their  components. 
Sudi  separation  may  be  effected  at  any 
time  from  the  issue  date  until  maturity. 
A  request  to  obtain  the  separate 
components  must  be  made  to  the 
Federal  Reserve  Bank  maintaining  the 
account  for  the  book-entry  Notes. 
Normally,  any  such  request  shall  be 
executed  by  tiie  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.4.  The  Principal  Component  will  be 
payable  on  November  15. 1995. 

6.5.  Bach  Interest  Component  will  be 
payable  on  its  particlar  due  date 
designed  in^ttachment  A  hereto. 

6.6.  In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

6.7.  Once  a  book-entry  Note  has  been 
separated  into  its  components,  each 
Interest  Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000, 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  earh  Interest  Component 


6.&  Interest  Components  and  Principal 
Components  may  be  held  only  in  book- 
entry  form. 

6.9.  Once  there  is  a  disposition  of  any 
amount  of  an  Interest  Component  or  of  a 
Principal  Comp<ment  the  holder  of  the 
Note  will  be  considered  for  tax  purposes 
to  have  stripped  the  amount  of  principal 
allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 
such  are  subject  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.10.  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies  at 
such  time  and  such  value  as  will  be 
determined  by  the  Secretary  of  the 
Treasury.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

6.11.  Unless  otherwise  provided  in  this 
offering  circular,  the  Departmmt  of 
Treasury's  general  regulations  governing 
United  States  securities  etpply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authoriBed.  as  (hrected  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  of  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 


adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  {hedged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7 A.  Attachments  A  and  B  are 
incoiporated  as  part  of  this  circular. 
Gerald  Mmphy, 
Acting  Fiscal  Assistant  Secretary. 

Attachment  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Notes  of 
November  15, 1995.  Series  D-1995, 
CUSIP  No.  912827  SY  9 

The  Principal  Component  is 
designated  (Interest  Rate]  Treasury 
Principal  (ITRN)  Series  D-1995  due 
November  15. 1995,  CUSIP  No.  912820 
AE7. 

Interest  Components 


CUSIP 

CU8S> 

OMignMlan 

No. 

DnlQnfllloA 

Na 

912833 

912833 

Tiaaiwy  bMraal 

(TmT)D-lS0S 

(T1NT)0-t98B 

OlM 

OMa 

Mhyt&lfW 

EG1 

May  IS.  1881 

ESS 

Nov.  1S.19M    .- 

EH8 

No*.  IS,  1881 

ET3 

May  IS,  1987 

EJS 

May  IS.  1982. 

aio 

No*.  15.  1987 

EK2 

No*.  15.  1982 

Eve 

May  IS,  1968 

ELO 

May  15.  1983 

EW6 

No*.  16.  1888 

&ti 

No*.  IS,  1983 , 

EX4 

May  IS.  1988 

EMS 

M^  IS.  1884 

EY2 

Nov.  1i.  1988. 

e?i 

Nov.  IS.  1984      - 

EZ8 

May  IS.  1980 

EQ9 

iimi  IS.  I9e5_ 

FA  3 

No*.  1S.  1880.    .- 

ER7 

Nov.  18.1986.    _ 

FBI 

SftllNO  CODE  4818-40-M 


NININUN  FACE 

AMOUNTS  tffllCH 

ARE  NULTIFLES  OF  $1000  REQUIRED  IN  ORDER  TO 

PROOOCE  INTEREST 

PAYMENTS 

THAT  ARE  MULTIPLES 

OF  $1000. 

, 

, 

NINZNUH 

INTEREST 

MINIMUM 

INTEREST 

NININUN 

INTEREST 

' 

COUPON 

FACE 

PAYMENT 

COUPON 

FACE 

PATMENT 

COUPON 

FACE 

PATNENT 

(t) 

(t) 

(8) 

(t) 

(8) 

1 

(8) 

(8) 

(8) 

<8) 

5.000 

40000.00 

1000.00 

10.12$ 

1600000.00 

81 

000.00 

15.250 

800000.00 

61000.00 

5.125 

1600000.00 

41000.00 

10.250 

800000.00 

41000.00 

15.375 

1600000,00 

123000.00  ' 

5.250 

800000.00 

21000.00 

10.375 

1600000.00 

83000,00 

15.500 

400000.00 

31000.00 

- 

5.375 

1600000.00 

43000.00 

10.500 

400000.00 

21000,00 

15,625 

64000,00 

5000.00 

? 

5.500 

400000.00 

11000.00 

10.625 

320000.00 

17000,00 

15.750 

800000.00 

63000.00 

5.625 

320000.00 

9000.00 

10,750 
10.875 

800000.00 

43000.00 

15.875 

1600000.00 

127000.00 

B 

5.750 

800000.00 

23000.00 

1600000.00 

87000.00 

16.000 

25000.00 

2000.00 

s 

5.87$ 

1600000.00 

47000.00 

11.000  • 

200000.00 

11000,00 

16,125 

1600000.00 

129000.00 

1 

6.000 

100000.00 

3000.00 

11.125 
11.250 

1600000.00 

89000,00 

16.250 

160000.00 

13000.00 

6.125 

1600000.00 

49000.00 

160000.00 

9000,00 

16.375 

1600000,00 

131000.00 

\ 

6.250 

32000.00 

1000.00 

11.375 

1600000.00 

91000,00 

16.500 

400000.00 

33000.00 

6.375 

1600000.00 

51000.00 

11.500 

400000.00 

23000.00 

16.625 

1600000,00 

133000.00 

8 

6.500 

400000.00 

13000.00 

11.625 

1600000.00 

93000.00 

16.750 

800000.00 

67000.00 

— ,. 

6.625 

1600000.00 

53000.00        1 

11.750 

800000.00 

47000.00 

16.875 

320000.00 

27000.00 

< 

6.750 

800000.00 

27000.00 

11.875 

320000.00 

19000.00 

17.000 

200000.00 

17000.00 

0 

6.87$ 

320000.00 

11000.00        1 

12.000 

50000.00 

3000.00 

17.125 

1600000.00 

137000.00 

r" 

7.000 

200000.00 

7000.00        1 

12.125 

1600000.00 

97000.00 

17.250 

800000.00 

69000.00 

S 

7.12$ 

1600000.00 

57000.00 

12.250 

800000.00 

49000.00 

17.375 

1600000.00 

139000.00 

• 

f 

7.250 

800000.00 

29000.00        1 

12.375 

1600000.00 

99000.00 

17.500 

80000,00 

7000.00 

CD 

7.37$ 

1600000.00 

59000.00        1 

12.500 

16000.00 

1000.00 

17.625 

1600000,00 

141000.00 

m 

7.500 

80000.00 

3000.00        1 

12.625 

1600000.00 

101000.00 

17,750 
17.875 

800000.00 

71000.00 

K 

c/> 

7.625 

1600000.00 

61000.00        \ 

12,750 

800000.00 

51000.00 

1600000.00 

143000.00 

S 

-H 

7.750 

800000.00 

31000.00        \ 

12.875 

1600000.00 

103000.00 

18.000 

100000.00 

9000.00 

"•^ 

O 

o 

7.875 
8.006 

1600000.00 

63000.00        1 

13.000 

200000.00 

13000.00 

18.125 

320000.00 

29000.00 

t 

25000.00 

1000.00        1 

13.125 

320000.00 

21000.00 

18.250 

800000.00 

73000.00 

8.125 

320000.00 

13000.00     1 

13.250 

800000.00 

53000.00 

18.375 

1600000.00 

147000.00 

oa 

8.250 

800000.00 

33000.00      1 

13.375 

160000D.00 

107000.00 

18.500 

400000.00 

37000.00 

8.375 

1600000.00 

67000.00        1 

13.500 

400000.00 

27000.00 

18.625 

1600000.00 

149000.00 

'< 

> 

8.500 

400000.00 

17000.00        1 

13.625 

1600000.00 

109000.00 

18.750 

32000.00 

3000.00 

2 

8.625 

1600000.00 

69000.00        \ 

3.750 

160000.00 
1600000.00 

11000.00 

18.875 

1600000.00 

151000.00 

5* 

> 

8.750 

160000.00 

7000.00        1 

3.875 

111000.00 

19.000 

200000.00 

19000.00 

» 

r- 
> 

CO 

r— 

8.875 

1600000.00 

71000.00        1 

4.000 

100000.00 

7000.00 

19.125 

1600000.00 

153000.00 

B 

9.000 

200000.00 

9000.00        1 

4.125 

1600000.00 

113< 

100.00 

19.250 

800000.00 

77000.00 

0* 

9.125 

1600000.00 

73000.00        1 

4.250 

800000.00 

57( 

)00.00 

19.375 

320000.00 

31000.00 

!? 

9.250 

800000.00 

37000.00        \ 

4.375 

320000.00 

23( 

)00.00 

19.500 
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(D«pt  CIrc-PuMc  0*btSMte»~lto.  S7- 

•5] 

Treeewy  Nolee  of  Febmery  15,  IMI, 
SerieeN-1991 

WMhJngtoB.  Noveraber  15. 1985. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treaaury, 
under  tbe  autiiority  of  Cliapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approxieiately  $7.saO.OO(M)00 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15. 1991. 
Series  H-1B91  (CUSIP  No.  912827  SZ  0). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  tiie  basis  of  yield  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  Tbe 
interest  rate  on  tiie  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  lie 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  also  be  issued  at  the  average  price 
to  Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  mcMietary 
authorities. 

2.  Descripdon  of  Securities 

2.1  The  Notes  will  be  dated  December 
3. 1985,  and  will  accrue  interest  &tMa 
that  date,  payable  on  a  simiannual  basis 
on  August  15. 1988.  and  eadi  subsequent 
6  months  on  February  15  and  August  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
February  15. 1991,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2  The  Notes  are  subject  to  all  texes 
in^osed  under  the  Internal  Revenue 
Code  of  1954.  Ilie  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  Stete.  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3  llie  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  pubUc 
moneys.  They  tvill  not  be  accepteble  hi 
payment  of  Federal  taxes. 

2.4  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
SlXno.  SS.00a  $ia000.  $100,000.  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  fofm. 

2.5  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 


2.0  The  Depertment  of  tbe  Treasmy's 
general  legulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  droiilar.  These  ganval 
regulations  include  those  cmrently  in 
effect,  as  well  as  thoee  tiiatmay  be 
issued  at  a  later  date. 

8.  Sale  Preceduies 

3.1  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Brandies 
and  at  the  Bureau  of  the  Public  Debt, 
Washii^ton.  D.C  20239.  prior  to  1:00 
pjD..  Eastern  Standard  time, 
Wednesday.  November  27. 1985. 
Noncompetitive  tenders  as  defined 
below  win  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
November  28. 1985,  and  received  no 
later  than  Tuesday.  December  3, 1985. 

3.2  Tbe  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  araoimt 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  a^eement.  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securitie.s  and  are  on  the 
list  of  reporting  dealers  puUished  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  tiie  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  deelers.  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  Aeit 
political  subdivisions  or 
instrumentalities:  pubHc  pension  and 
retirement  and  other  puUic  funds; 
-international  organizations  in  v^ich  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks;  and  Government 


accounta.  Tenders  from  aH  others  most 
be  accompanied  by  feH  payment  for  tfte 
amoant  of  Notes  applied  for,  or  by  a 
guarantee  from  a  coounerdal  bank  or  a 
primary  dealer  of  S  percent  of  tlie  par 
amount  applied  for. 

3.0  Immediately  after  the  H«arfHny  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
annoimcement  of  the  amount  and  yield 
range  of  acc^ted  bids.  SiU>iect  to  the 
reservationa  e^qnessed  in  Section  4. 
noncompetitive  tenders  will  be  accq>ted 
in  full,  and  then  competitive  tenders  mil 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  Uie  amount  offered.  Tenders  jst 
the  hi^st  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  lOOJOOO  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.75a  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  successful  competitive 
equivalwt  to  the  yield  bid.  Iliose 
submitting  noncompetitive  tenders  will 
pay  the  price  equivalent  to  the  weighted 
average  yield  of  accepted  competitive 
tenders.  Price  calculations  will  be 
carried  to  three  decimal  places  on  tfie 
basis  of  price  per  hundred.  e.g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final  If  the 
amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  suffidant  to 
provide  a  foir  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  acceptable  at  tiie  price 
equivalent  to  the  weighted  average  yteld 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids, 
lliose  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  M/hea 
the  price  at  die  average  yidd  is  over 
par. 

4.  ReservaliDBS 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  aQ  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
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and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  finaL 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Banlc  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  December  3, 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  I^yment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  November  29, 1985.  In 
addition,  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
December  3, 1985.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  Uie  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular]  in  the  name  of  (name  and 


taxpayer  identifying  number)",  ^ledfic 
instructions  for  ^e  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  nimiber]  is  not 
furiiished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  cinnilar  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Muiphy. 

Acting  Fiscal  Assistant  Secretary. 
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[DepL  dr.— PuMc  Debt  SMta»-4to.  3»-«5] 

Treasury  Bomto  of  2015 

Washington.  November  15. 1985. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $6,750,000,000 
of  United  States  securities,  designated 
Treasury  Bonds  of  2015  (CUSIP  No. 
912810  DT  2).  hereafter  referred  to  as 


Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Bonds  may  be  issued  at 
the  average  price  to  Federal  Reserve 
Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  ivill  be  dated 
November  15. 1985,  and  issued 
November  29, 1985.  Payment  for  the 
Bonds  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accrued  interest  from  November  15. 
1985,  to  November  29, 1985.  Interest  on 
the  Bonds  is  payable  on  a  semiannual 
basis  on  May  15, 1986,  and  each 
subsequent  6  months  on  November  15, 
and  May  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  November  15.  2015.  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Bonds  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000.  Bonds  in  book-entry  form 
will  be  issued  in  multiples  of  those 
amounts.  Bonds  will  not  be  issued  in 
bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Bonds,  exchanges 
of  Bonds  between  registered  definitive 
and  book-entry  forms,  and  transfers  will 
be  permitted. 

2.6.  A  book-entry  Bond  may  be  held  in 
its  fully  constituted  form  or  it  may  be 
divided  into  its  separate  Principal  and 
Interest  Components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  fiscal 
agents  of  the  United  States.  The 
provisions  specifically  applicable  to  the 
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separation,  maintenance,  and  transfer  of 
Principal  and  Interest  Components  are 
set  forth  in  Section  6  of  tfiis  circular. 
Subsection  2.1.  through  2.5,  of  this 
section  are  descriptive  of  Bonds  in  their 
fully  constituted  form;  the  description  of 
the  separate  Principal  and  Interest 
Components  is  set  forth  in  Section  9  of 
this  circular. 

2.7.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Bonds 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 


3.Sde 


Ptocadaias 


3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  D.C.  20239,  prior  to  1:00 
p.m..  Eastern  Standard  time,  Friday. 
November  22, 1965.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Thursday,  November  21, 1085,  and 
received  no  later  than  Friday,  November 
29.198& 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $14XX),  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  otherwise 
dispose  of  any  noncompetitive  awards 
of  this  issue  prior  to  the  deadline  for 
receipt  of  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securitities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federal-insured  savings  and  loan 


associaflons;  States,  and  their  political 
subdivision  or  instrumentalities:  public 
pension  and  retirement  and  o&er  public 
funds;  international  organizations  in 
whidi  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  Federal  Reserve  Banks; 
and  Government  accounts.  Tenders 
from  all  osiers  must  be  accompanied  by 
full  payment  for  the  amount  of  Bonds 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  tfie  par  amount  applied  for. 

3.8.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  tfie 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  tfie  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  whidi 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  on  eadi 
competitive  tender  allotted  will  be 
determined  and  each  successful 
comi>etitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  3rield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 


reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  dasses  of 
applicants  when  the  Secretary  considers 
it  hi  the  public  interest  The  Secretary*! 
action  under  this  Section  is  final 

5.  Paymoit  and  Oefivety 

5.1  Setdement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
PuWic  Debt  wherever  the  tender  was 
submitted.  Setdement  must  include 
accrued  interest  frmn  November  15, 
1985,  to  November  29, 1985.  The  amount 
of  accrued  interest  will  be  determined 
after  the  auction,  and  investors  will  be 
notified  of  die  amount  Setdement  on 
Bonds  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  Section  3.5.  must  be  made  or 
completed  or  or  before  Friday, 
November  29, 1985.  Payment  in  full  must 
accompany  tenders  submitted  by  all 
other  investors.  Payment  must  be  in 
cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  setdement  date  but  whidi  are 
not  overdue  as  defined  in  the  g^ieral 
regulations  governing  United  States 
securities;  or  by  chedc  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  November  27, 
1985.  In  addition.  Treasury  Tax  and 
Loan  Note  Option  Depositaries  may 
make  payment  for  the  Bonds  allotted  for 
their  own  accounts  and  for  accounts  of 
customers  by  credit  to  their  Treasury 
Tax  and  Loan  Note  Accounts  on  or 
before  Friday.  November  29. 1965.  When 
payment  has  been  submitted  with  the 
tender  and  the  purchase  price  of  the 
Bonds  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  widi  the  tonder  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  are  not  required  to  be  assigned 
if  the  new  Bonds  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Bonds  are  to  be  registered  in  names  and 
forms  different  fit)m  those  in  the 
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inscriptions  of  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Bonds  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instruction  for  the  issuance  and  delivery 
of  the  new  Bonds,  signed  by  the  owner 
or  authorized  representative,  must 
accompany  the  securities  presented. 
Securities  tendered  in  payment  must  be 
delivered  at  the  e3q>ense  and  risk  of  the 
holder. 

5.4.  Registered  definitive  Bonds  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  docimients  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Bonds  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  estabUshed, 
and  the  Bonds  have  been  inscribed. 

•.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
book-entry  Bond  may  be  divided  into  its 
separate  components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
components  of  a  Bond  are:  each  future 
semiannual  interest  payment  (hereafter 
referred  to  as  an  Interest  Component); 
and  the  principal  payment  (hereafter 
referred  to  as  the  Prbicipal  Component). 
Each  Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2.  In  order  for  a  book-entry  Bond  to 
be  separated  into  the  components 
described  in  Section  6.1.,  the  par  amount 
of  the  Bond  must  be  in  an  amount 
which,  based  on  the  stated  interest  rate 
of  the  Bond,  will  produce  a  semiaimual 
interest  payment  of  $1,000  or  a  multiple 
of  $1,000.  "Hie  minimum  and  multiple  par 
amount  required  to  obtain  the  separate 
components  for  this  offering  will  be 
provided  in  the  pubUc  announcement  of 
the  amount  and  yield  range  of  accepted 
bids  for  the  Bonds.  The  chart  in 
Attachment  B  hereto  provides  the 
minimum  and  multiple  par  amounts 

;  required  to  separate  a  security  into 
I  components  at  various  stated  interest 
rates. 

6.3.  Only  Bonds  in  book-entry  form 
may  be  separated  into  their  components. 
Such  separation  may  be  effected  at  any 
time  from  the  issue  date  until  maturiry. 


A  request  to  obtain  the  separate 
components  must  be  made  to  the 
Federal  Reserve  Bank  maintaining  the 
account  for  the  book-entry  bonds. 
Normally,  any  such  request  shall  be 
executed  by  the  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.4.  The  Principal  Component  will  be 
payable  on  November  15, 2015. 

6.5.  Each  Interest  Component  will  be 
payable  on  its  pcuHcular  due  date 
designated  in  Attachment  A  hereto. 

6.6.  In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day.  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

6.7.  Once  a  bo<^-entry  Bond  has  been 
separated  into  its  components,  each 
Interest  Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000, 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  each  Interest  Component 

6.8.  Interest  Comiponents  and 
Principals  Components  may  be  held 
only  in  book-entry  form. 

6.9.  Once  there  is  a  disposition  of  any 
amount  of  an  Interest  Component  or  of  a 
Principal  Component,  the  holder  of  the 
Bond  will  be  considered  for  tax 
purposes  to  have  stripped  the  amount  of 
principal  allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discount  obligations,  and  the  holders  of 
such  are  subject  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1954. 

6.10  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies  at 
such  time  and  such  value  as  will  be 
determined  by  the  Secretary  of  the 
Treasury.  They  will  not  be  acceptable  in 
payment  of  Federal  Taxes. 

6.11.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  govering 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
'  payment  for,  to  issue  and  deliver  the 
Bonds  on  full-paid  allotments,  and  to 


maintain,  service,  and  make  payment  on 
the  Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adveraely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptiy  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  offering 
circular. 

G«rald  Muiphy, 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A 

CUSIP  Numbers  and  Designations  for 
the  Principal  Component  and  Interest 
Components  of  Treasury  Bonds  of  Nov. 
15.  2015,  CUSIP  No.  912810  DT  2 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TTRN)  2015  due  Nov.  15,  2015, 
CUSIP  No.  912803  AE  3. 

Interest  Components 


CUSIP 

CUSIP 

Dttiignalion 

No. 

Deaignallon 

No. 

912633 

912633 

TraMunr  MvMt 

Traaaury  Maraat 

(TINT)  2015  du» 

(TINT)  2015  dua 

May  IS.  1966 

EQ1 

May  IS.  2001 

FN5 

Nov   15.  1986 

EH  9 

Nov   15,  2001 

FPO 

May  15.  1987 

EJS 

May  15.  2002 

FQ8 

Nov.  15,  1967 

EK2 

Nov.  15,  2002 

FR6 

May  15,  1966.- 

ELO 

May  15,  2003 -. 

FS4 

Nov.  15,  1966 

EMS 

Nov.  15,  2003. 

FT2 

May  15.  1969. 

ENS 

May  15,  2004 

FU9 

Nov.  15,  1969 

EP1 

Nov.  15.  2004 

FV7 

May  15,  1990 

E0  9 

May  15,  2005.. 

FWS 

Nov.  15.  1990 

ER7 

Nov   15,  2005 

FX3 

May  15,  1991 

ESS 

May  15,  2006 

FY1 

Nov.  15,  1991 

ET3 

Nov.  15,  2006 

FZ8 

May  15,  1962 

EUO 

May  IS,  2007 

QA2 

Nov.  IS.  1992 

Eve 

Nov.  15,2007 

oeo 

May  IS.  1963 

Ewe 

May  15,  2006 

GC8 

Nov.  IS,  1999..     . 

EX4 

Nov.  15,  2006 

Goe 

May  15,  1994 

EY2 

May  15,  2009 

QE4 

Nov.  15,  1994 

EZ9 

Nov.  15,  2000....... 

QF  1 

May  15.  1995 

FA  3 

May  15.  2010 

JUS 

Nov.  15,  1996. 

FBI 

Nov.  15,  2010 

JV3 

May  IS.  1996 

FCO 

May  IS.  2011 

JW1 

Nov.  15.  1906 

FD7 

Nov.  15,2011—.. 

JX9 

May  IS.  1997 

FES 

May  15,  2012 

JY7 

Nov  15.  1997 

FF2 

Nov.  15,  2012 

JZ4 

May  15,  1996 

FGO 

May  15.  2012.      - 

KA7 

Nov.  IS.  1906.- 

FMS 

Nov.  15,  2012 

KB  5 

May  IS,  1990-   .„ 

FJ4 

May  15,  2014 _. 

KG  3 

Nov.  IS.  1900 

FK1 

Nov.  15.2014. 

KOI 

May  15.  2000 

FLO 

May  IS.  2015-     - 

KEO 

Nov.  15.2000 

FM7 

Nov.  15,2015 

KF6 

MLUNO  COOK  4010-40-11 


NXMXWM  Met 

ANOOMTS  WHICH 

ARC  NUL7IPLt9  OP  $1000  REOUIRCD  IN  ORDCI  TO 

PRODUCE  INTCRCST  PATtfCNTS  THAT  ARI  NVLTXPLCS  OP  81000. 

NINXNUM 

IIITEIICST 

MIRINUN 

INTEREST 

MINIMUM 

INTEREST 

COUPOM 

FACE 

PATNENT 

COUPON 

PACE 

PAYMENT 

COUPON 

PACE 

PATNEHT 

(S> 
9.000 

(1) 
40000.00 

(t) 
1000.00 

Cf) 
10.129 

(1) 

(t) 

81000.00 

(S) 
19.290 

(t) 

61000.00 

- 

1600000.00 

800000.00 

5.129 

1600000.00 

41000.00 

10.290 

800000.00 

41000.00 

19.379 

1600000.00 

123000.00 

9. 190 

800000.00 

21000.00 

10.379 

1600000.00 

83000.00 

19.900 

400000.00 

31000.00 

9.3T9 

1600000.00 

43000.00 

10.900 

400000.00 

21000.00 

19.629 

64000.00 

5000.00 

? 

9.900 

400000.00 

11000.00 

10.629 

320000.00 

17000.00 

19.790 

800000.00 

63000.00 

9* 

9.629 

320000.00 

9000.00 

10.790 

800000.00 

43000.00 

19.875 

1600000.00 

127000.00 

a 

9.790 

800000.00 

23000.00 

10.875 

1600000.00 

87000.00 

16.000 

25000.00 

2000.00 

s. 

9.8T9 

1600000.00 

47000.00 

11.000 

200000.00 

11000.00 

16.125 

1600000.00 

129000.00 

m 

6.000 

100000.00 

3000.00 

11.129 

1600000.00 

89000,00 

16.250 

160000.00 

13000.00 

s. 

. 

6.129 

1600000.00 

49000.00 

11.290 

160000.00 

9000.00 

16.375 

1600000.00 

131000.00 

• 

6.290 

32000.00 

1000.00 

11.379 

1600000.00 

91000.00 

16.500 

400000.00 

33000.00 

1 

6.379 

1600000.00 

91000.00 

11.900 

400000.00 

23000.00 

16.625 

1600000.00 

133000.00 

6.900 

400000.00 

13000.00 

11.629 

1600000.00 

93000.00 

16.750 

800000.00 

67000.00 

*** 

6.629 

1600000.00 

53000.00 

11.790 

800000.00 

47000.00 

16.875 

320000.00 

27000.00 

^ 

6.790 

800000.00 

27000.00 

1 1 .879 

320000.00 

19000.00 

17.000 

200000.00 

17000.00 

r- 

6.879 

320000.00 

11000.00 

12.000 

50000.00 

3000.00 

17.125 

1600000.00 

•  M 37000. 00 

.8 

7.000 

200000.00 

7000.00 

12.129 

1600000.00 

97000.00 

17.250 

800000.00 

69000.00 

7.129 

1600000.00 

57000.00 

12.250 

800000.00 

49000.00 

17.375 

1600000.00 

139000.00 

z 

7.290 

800000.00 

29000.00 

12.375 

1600000.00 

99000.00 

17.500 

80000.00 

7000.00 

p 

7.379 

1600000.00 

59000.00 

12.500 

16000.00 

1000.00 

17.629 

1600000.00 

141000.00 

M} 

7.900 

80000.00 

3000.00 

12.625 

1600000.00 

101000.00 

17.790 

800000.00 

71000.00 

• 

CD 

7.629 

1600000.00 

61000.00 

12.750 

800000.00 

51000.00 

17.879 

1600000.00 

143000.00 

»^ 

m 

7.790 

800000.00 

31000.00 

12.875 

1600000.00 

103000.00 

18.000 

100000.00 

9000.00 

^ 

CO 

7.879 

1600000.00 

63000.00 

13.000 

200000.00 

13000.00 

18.129 

320000.00 

29000.00 

^ 

—1 

8.000 

29000.00 

1000.00 

13.125 

320000.00 

21000.00 

18.290 

800000.00 

73000.00 

o 

o 

8.129 

320000.00 

13000.00 

13.250 

800000.00 

53000.00 

18.375 

1600000.00 

147000.00 

8.290 

800000.00 

33000.00 

13.375 

1600000.00 

107000.00 

18.500 

400000.00 

37000.00 

8.379 

1600000.00 

67000.00 

13.500 

400000.00 

27000.00 

18.625 

1600000.00 

149000.00 

z 

8.900 

400000.00 

17000.00 

13.625 

1600000.00 

109000.00 

18.750 

32000.00 

3000.00 

8.629 

1600000.00 

69000.00 

V3.750 

160000.00 

11000.00 

18.875 

1600000; 00 

191000.00 

< 

> 

8.790 

160000.00 

7000.00 

13.875 

1600000.00 

111000.00 

19.000 

200000.00 

19000.00 

o* 

8.879 

1600000.00 

71000.00 

14.000 

100000.00 

7000.00 

19.125 

1600000.00 

153000.00 

> 

9.000 

200000.00 

9000.00 

14.125 

1600000.00 

113000.00 

19.290 

800000.00 

77000.00 

3 

r— 
> 

r— 
m 

9.129 

1600000.00 

73000.00 

14.250 

800000.00 

57000.00 

19.379 

320000.00 

31000.00 

^^ 

9.290 

800000.00 

37000.00 

14.375 

320000.00 

23000.00 

19.500 

400000.00 

39000.00 

e> 

9.379 

64000.00 

3000.00 

14.500 

400000.00 

29000.00 

19.625 

1600000.00 

157000.00 

M 

9.900 

400000.00 

19000.00 

14.625 

1600000.00 

117000.00 

19.790 

800000.00 

79000.00 

s 

9.629 

1600000.00 

77000.00 

14.750 

800000.00 

59000.00 

19.879 

1600000.00 

199000.00 

55 

9.790 

800000.00 

39000.00 

14.875 

1600000.00 

119000.00 

20.000 

10000.00 

1000.00    > 

^ 

9.875 

1600000.00 

79000.00 

15.000 

40000.00 

3000.00 

20.125 

1600000.00 

161000.00    >i 
81000.00    S 

1 
n 

10.000 

20000.00 

1000.00 

15.125 

1600000.00 

121000.00 

20.250 

800000.00 
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FEDOUL  HOIK  LOAN  BANK  ■OANO 
IVOOIAL  RCQWTEir  CITATION  OP 

mcvwus  ANNOUNcaNom  Vd.  Na  60. 
Page  No.  47652.  Date  Published: 
Tuesday,  November  19, 1985. 

PLACE  Id  the  Board  Room.  6th  Floor, 
1700  G  St.  NW..  Washington.  DC 
STATUS:  Open  meeting. 
CONTACT  POISON  POR  MOfW 
■yonHATION.  Ms.  Gravlee.  (202-377- 
6679). 

CHANQES  M  TME  MBETMQ:  The  following 

item  has  been  withdrawn  from  the  open 

meeting  scheduled.  Friday,  November 

22, 1985,  at  10-.30  a.m.:  Finance 

Subsidiaries. 

Natfioa  Y.  Pann, 

Acting  Secretary. 

No.  32.  November  22. 1985. 

[FR  Doc.  85-28241  Filed  11-22-86;  10:55  am] 
ICOOCSTM-tMl 


NATIONAL  CREDIT  UNION 
ADINNISTIUTION 

Notice  of  Cancellation  of  Previously 
Aimounced  Closed  Meeting 

The  National  Credit  Union 
Administration  Board  has  cancelled  its 
previously  announced  closed  meeting, 
scheduled  for  November  28, 1085.  The 
meeting  was  to  be  held  at  11:00  a  jn.  in 
Filene  Board  Room,  7th  Floor,  at  the 
National  Credit  Union  Administration, 
1778  G  Street,  NW..  Washington,  D.C 
20456. 

The  previously  announced  item  was: 


1.  Pnrchasa  of  Agency  Capital  EqidpmenL 
Cloeed  pursuant  to  exemption  (2). 

The  item  wiU  be  rescheduled  for  the 
next  Board  meeting,  which  will  be  held 
December  12, 1965. 


iiTION  CONTACT: 

Rosemary  B^ady.  Secretary  of  the  Board, 

telephone  (202)  357-lloa 

RoaamaryBiady. 

Secretary  of  the  Board 

[FR  Doc  85-28278  FUed  11-22-65;  2:26  jm] 
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NUCLEAR  WeOULATOIIY  COMMISSION 

DATE:  Weeks  of  November  25.  and 
December  2.  9.  and  16. 1985. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street  NW..  Washiinzton. 
D.C 

STATUS:  Open  and  Qosed. 

■Arms  TO  BE  considered: 

Weak  of  Novambar  25 
Monday,  November  23 
2d0pjii. 
EMefing  by  Executive  Brandb  (Ooaed-fix. 
1} 

Tbesday.  November  28 
2:00  pjn. 
Discussion  of  1986  PoUcy  and  Planning 
Guidance  (Public  Meeting) 
SdOpjn. 
Afflnnation  MeetiBg  (Public  Meeting)  (if 
needed) 

Weak  of  Dacandwr  »— Tentative  _ 

Wednesday,  December  4  " 

ZMpjo. 
AfBrmatlon  Meeting  (Public  Meeting)  (if 
needed) 

Weak  of  Daoaaibar  •— Taotative 


Monday,  December  9 
10A)ajn. 
Discussion  of  Threat  Level  and  Physical 
Security  (Qosed— Ex.  1) 
ftOOpjD. 
Discussion  of  Management-Organisation 
and  Internal  Peca«nnel  Matters  (Closad— 
Ex.2A^ 


Tueaday,  December  10 
9s30a.m. 
Periodic  Briefing  on  NTOLs  (Open/Portioa 
may  be  Closed— Ex  5  ft  7) 

isaopMt. 
Review  of  Enforcement  Policy  (Public 
Meeting) 

Wednesday,  December  It 

10:00  ajn. 
Briefing  on  Policy  Statement  on  Nuclear 
Power  Mant  Standardization  (Public 
Meeting)  (postponed  from  November  10) 

Thursday,  December  12 
lOtOOajn. 
BBO  Program  Man— Progress  Report 
(PDbhc  Meeting) 
3:30  pjn. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Weak  of  December  16— Tentative 
Tueaday,  December  17 
2d0pjn. 
Briefing  on  Nuclear  Onployee  Data  System 
(NEDS)  (PubUc  Meeting) 

Wednesday,  December  18 
10:00  son. 
Briefing  oo  Status  <rf  Davis^esse  (Public 
Meeting) 
3:30pjn. 
Affinnation  Meeting  (PubUc  Meeting)  (if 
needed) 

AOomoNAL  mformation:  Affirmation 
of  "Orders  Regarding  Environmental 
Qualification  Extension  of  the 
November  Sa  1985  Deadline  for  Point 
Beach  Nuclear  Mant  Units  1  and  2; 
Sequoyah  Nuclear  Plant  Units  1  and  2; 
Haddam  Neck  Nuclear  Plant:  Donald  C. 
Cook  Nuclear  Plant  Unit  2;  and 
Millstone  Nuclear  Power  Station.  Unit  1" 
(PUBLIC  MEETING)  was  held  cm 
November  19. 

TO  VERIFY  THE  STATUS  OT  MEETINOS 
CALL  <RtCOROINQ):  (202)  634-1498. 
contact  person  POR  MORE 
INPDRMAIIUN.  Julia  Coirado  (202)  634- 
1410. 

luttaCotrado. 

Office  ttfthe  Secretary. 

November  21. 1965. 

(FR  Doc  86-28281  Filad  11-22-86;  3:30  pn] 


Tuesday 
November  26,  1985 


Part  II 


Federal  Home  Loan 
Bank  Board 

12  CFR  Parts  543,  546,  552,  563,  574, 
584,  and  589 

Acquisitions  of  Control  of  Insured 
Institutions  and  Delegated  Merger 
Approvals;  Final  Rules 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  563,  574, 584  and  589 
(No.  S5-1005) 

Acquisitions  of  Control  of  Insured 
Institutions 

Dated  November  8, 1985. 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule. 


summary:  The  Federal  Home  Loan  Bank 
Board  is  amending  its  regulations 
implementing  the  statutory  provisions 
governing  the  acquisition  of  control  of 
thrift  institutions  chartered  by  the 
Federal  Home  Loan  Bank  Board  or 
whose  accounts  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation.  These  regulations  are 
collected  in  a  single  new  part  of  the 
Code  of  Federal  Regulations  in  order  to 
better  coordinate  the  provisions  of  the 
Change  in  Savings  and  Loan  Control 
Act,  12  U.S.C.  1730(q)  (1982),  and  the 
Savings  and  Loan  Holding  Company 
Act,  12  U.S.C.  1730a  (1982).  In  brief,  the 
regulations: 

—Eliminate  the  overlap  in  the 
application  of  the  Savings  and  Loan 
Holding  Company  Act  and  the  Change 
in  Savings  and  Loan  Control  Act  and 
clarify  the  acquisitions  covered  by  each 
statute; 

— Clarify  and  provide  consistent 
definitions  under  both  statutes  for  key 
terms  such  as  "control,"  "company," 
"acting  in  concert."  "person,"  and 
"voting  stock;" 

—Define  specifically  what  constitutes 
the  acquisition  of  control  and  minimize 
uncertainty  as  to  when  an  application  or 
notice  is  required; 

— State  situations  which  give  rise  to 
rebuttable  determinations  of  control  and 
how  an  acquiror  may  attempt  to  rebut 
these  determinations; 

— Establish  specific  presumptions  for 
when  persons  or  companies  will  be 
considered  to  be  acting  in  concert  to 
acquire  control  of  an  insured  institution, 
in  order  to  better  enable  the  Board  to 
address  acquisitions  of  control  by 
groups  acting  in  concert; 

— Require  certifications  regarding  10 
percent  ownership  of  insured 
institutions'  stock,  so  that  the  Board  and 
its  staff  will  be  able  to  examine  who  are 
the  ultimate  owners  of  insured 
institutions; 

— Clarify,  streamline  and  expedite 
various  applications  procedures; 

—Provide  a  uniform  type  of  public 
notice  for  holding  company  applications 
and  change  in  control  notices,  including 
an  opportimity  for  target  institutions  to 
register  their  objections,  if  any,  to  the 
acquisition,  as  part  of  the  Board's 


application  review  process,  thereby 
providing  the  Board  with  more 
information  concerning  potential 
acquirors: 

—Specify  "presumptive  disqualifiers" 
that  would  put  prospective  acquirors  on 
notice  of  factors  that  would  raise 
concerns  about  their  quaUfications  to 
acquire  control  of  an  insured  institution; 

— Implement  an  enhanced  system  of 
delegations,  particularly  to  the  Principal 
Supervisory  Agents,  including  the  ebility 
to  deny  the  applications  that  the 
Principal  Supervisory  Agents  have 
delegated  authority  to  approve,  thereby 
speeding  up  the  application  process:  and 

— Provide,  overall,  a  cohesive 
regulation  that  furnishes  the  specific 
guidance  on  key  issues  which  is 
necessary  in  order  to  fairly  arid 
effectively  implement  increased  use  of 
delegations  and  promote  efficient 
utilization  of  the  Board's  resources. 
EFFECTIVE  DATE:  December  26. 1985. 
FOR  FURTHER  INFORMATKM  CONTACT. 
R.  Penfield  Starke,  Attorney  (202/377- 
6453);  Laura  Patriarca.  Deputy  Director 
for  Corporate  (202/377-6411);  or  Julie  L 
Williams,  Associate  General  Counsel. 
Director  (202/377-6459);  Corporate  and 
Securities  Division.  Office  of  General 
Counsel.  Federal  Home  Loan  Bank 
Board.  1700  G  Street.  NW..  Washington. 
DC  20552. 

SUPPLEMENTARY  INFORMATION:  By 
Resolution  Np.  65-289a.  dated  April  17. 
1985.  the  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("Corporation  or  FSLIC"). 
proposed  extensive  revisions  to  its 
regulations  implementing  the  statutory 
restrictions  on  the  acquisitions  of 
control  of  stock  form  thrift  institutions 
chartered  by  the  Board  or  whose 
accounts  are  insured  by  the  Corporation. 
Acquisitions  of  Control  of  Insured 
Institutions.  50  FR  16274  (April  25. 1985). 
The  proposal  would  have  revised  the 
Board's  regulations  implementing  the 
Change  in  Savings  and  Loan  Control 
Act,  12  U.S.C.  1730(q)  (1982)  (the 
"Control  Act")  and  the  acquisition 
provisions  of  Uie  Savings  and  Loan 
Holding  Company  Amendments  of  1967. 
12  U.S.C.  1730a  (1982)  (the  "Holding 
Company  Act")  (collectively  the 
"Acts").  The  proposed  revisions  were 
intended  to  better  adapt  the  Board's 
rules  to  the  acquisition  practices  that 
have  become  prevalent  in  the  thrift      ' 
industry  while  at  the  same  time 
streamlining  the  application  process  by 
codifying  the  Board's  past 
interpretations  of  its  rules,  increasing 
the  use  of  delegated  authority  and 
otherwise  avoiding  unnecessary  delays 
in  the  acquisition  review  process. 


General 

A.  Background 

Acquistions  of  control  of  stock  form 
institutions  chartered  by  the  Board  or 
whose  deposits  are  insured  by  the 
Corporation  are  generally  governed  by 
either  the  Control  Act  or  the  Holding 
Company  Act.*  Both  of  these  statutes 
specifically  authorize  the  Board  to  issue 
rules  and  regulations  to  carry  out  their 
purposes.  12  U.S.C.  1730(q){14); 
1730a(h)(l)  (1982).  The  Holding 
Company  Act  prohibits  any  "company." 
directly  or  indirectly  or  acting  in  concert 
with  one  or  more  other  persons,  or 
through  one  or  more  subsidiaries,  or 
through  one  or  more  transactions,  from 
acquiring  control  of  one  or  more  insured 
institutions  without  the  prior  written 
approval  of  the  Corporation.  12  U.S.C. 
1730a(e)(l)(B)  (1982).  For  purposes  of 
this  restriction,  the  term  "company"  is 
broadly  defined  to  include  any 
corporation,  partnership,  trust,  joint- 
stock  company  or  similar  organization, 
except  those  controlled  by  the  United 
States  or  any  State  or  an  ofl^cer  or 
instrumentality  thereof.  Id.  at 
1730a(a)(l)(c).  The  Control  Act  applies 
to  acquistions  that  are  not  subject  to  the 
Holding  Company  Act  12  U.S.C 
1730(q)(17)  (1982).  It  prohibits  any 
"person."  acting  directly  or  indirectly  or 
through  or  in  concert  with  one  or  more 
persons,  from  acquiring  control  of  an 
insured  institution  through  a  purchase, 
assignment,  transfer,  pledge,  or  other 
disposition  of  the  "voting  stock"  (which 
includes  rights  and  powers  with  respect 
thereto),  of  the  institution  unless  the 
Corporation  has  been  given  sixty  days' 


'  Acquisition  of  control  by  a  company  of  a  mutual 
form  institution  also  is  subject  to  the  Holding 
Company  Act.  However,  the  Holding  Company  Act 
prohibits  a  savings  and  loan  holding  company  from 
holding,  soliciting,  or  exercising  any  proxies  in 
respect  to  any  voting  rights  in  an  insured  institution 
which  is  a  mutual  institution.  12  U.S.C.  1730a(i)((l] 
(1982).  The  Boards  Office  of  General  Counsel  has 
interpreted  this  provision  as  having  the  effect  of 
prohibiting  a  company  from  acquiring  control  of  a 
mutual  insured  institution.  See  Op.  G.C.  July  20. 
1970.  Also,  in  this  regard,  the  Board's  other 
regulations  currently  prohibit  the  designation  of 
"any  corporation  or  partnership  (including  any 
person  acting  on  behalf  of  a  partnership)"  as  the 
holder  of  a  proxy  of  a  mutual  iiuured  institution. 
See  12  CFR  5ee.3(b)  (1985).  Because  a  company  is 
precluded  bom  acquiring  control  of  a  mutual 
institution,  the  Board  does  not  intend  the  provisions 
of  the  Holding  Company  Act  and  the  regulations 
adopted  today  to  be  applicable  to  a  mutual  insured 
institution. 

An  individual  is  not  prohibited  from  acquiring 
control  of  a  mutual  iiuured  institution  under  the 
Control  Act.  The  Board  has  provided  regulations 
which  govern  the  acquisition  of  control  of  a  mutual 
insured  institution  at  12  CFR  S63.1B-1  (1985).  Thus, 
the  regulations  adopted  today  are  not  applicable  to 
the  acquisition  of  control  of  a  mutual  insured 
institution  by  an  individual. 
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prior  notice  and  has  not  objected.  Id.  at 
1730(q)(l).  Under  both  Acts,  insured 
institutions  include  state  and  federally 
chartered  thrift  institutions  whose 
accoonts  are  insured  by  the  Corporation 
and  fiederally  chartered  savings  banks 
whose  accounts  are  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
and  holding  companies  thereof,  12 
U.S.C.  1730(q)(13)(B);  1730a(a)(lKA) 
(1982). 

Both  statutes  employ  expansive 
definitions  of  control.  In  the  Control  Act. 
the  term  connotes  the  power,  directly  or 
indirectly,  to  direct  the  management  or 
policies  of  an  insured  institution.  12 
U.S.C.  1730(q](8)(B)  (1982).  The  Holding 
Company  Act  provides  that  the  term 
includes  control  in  any  manner  of  the 
election  of  the  majority  of  the  directors 
of  an  insured  institution.  12  U.S.C. 
1730a(a](2)(A)  (1982).  Control  may  also 
be  found  under  the  Holdsing  Company 
Act  if  the  Corporation  determines  that  a 
person,  directly  or  indirecdy,  exercises  a 
controlling  influence  over  the 
management  or  policies  of  an  insured 
insUtuHon.  Id.  at  1730a(a)(2)(D).  And 
under  either  statute,  control  is 
conclusively  determined  to  exist  upon 
the  acquisition  of  the  power  to  vote 
more  than  25  percent  of  the  voting 
shares  or  securities  of  an  insmed 
insHtution.  12  U.S.C.  1730(q)(8)(B); 
1730a(a)(2)(A)  (1982). 

The  Holding  Company  Act  gave  the 
Board  comprehensive  authority  over 
savings  and  loan  holding  companies  and 
their  subsidiaries  and  was  intended  to 
guard  against  the  potential  conflicts  of 
interest  that  can  occur  in  the  holding 
company  structure.  S.  Rep.  No.  354, 90th 
Cong..  1st  Seas.  1-2  (1967).  The  holding 
company  regulatory  system  involves 
registration  and  examination  of  holding 
companies,  and  limitations  on 
transactions  between  an  insured 
institution  and  its  afHliates  in  a  holding 
company  structure,  in  addition  to  the 
prior  approval  of  acquisitions  of  insured 
institutions  by  companies. 

The  Control  Act  is  more  limited  in 
scope,  having  been  adopted  to  close  a 
"glaring  gap"  in  the  jurisdiction  of  the 
federal  agencies  regulating  Rnancial 
institutions,' namely,  the  uncertain 


-The  Change  in  Savings  and  Loan  Control  Act 
was  enacted  as  Title  VII  of  the  Financial 
Institutions  Regulatory  and  Interest  Rate  Control 
Act  of  197S  Pub.  L.  Na  95-630.  92  Stat.  3641,  3687, 
which  included  the  substantially  similar  Change  in 
Bank  Control  Act  at  Title  VL  id.  at  3683  (codified  at 
12  U.aC.  lB17(jJ  (1982)).  )urisidiction  under  the 
Change  in  Bank  Control  Act  is  shared  by  the  three 
federal  banking  regulators.  12  U.S.C.  1817(j)(l); 
1813(gi)  (1982). 


applicability  of  the  Holding  Company 
Act  to  acquisitions  by  individuals  and 
groups  of  individuals  who  did  not 
constitute  a  "company."  H.R.  Rep.  No. 
1383.  95th  Cong..  Ist  Sess.  19  (1978), 
reprinted  in  1978  U.S.  Code  Cong.  &  Ad. 
News  9291.  Its  primary  purpose  was  to 
give  the  agencies  more  authority  to 
scrutinize  the  qualifications  of 
individuals  seeking  to  acquire  control  of 
existing  financial  institutions.  As  noted 
in  the  resolution  in  which  the  Control 
Act  regulations  were  first  promulgated, 
the  Corporation's  objectives  in 
administering  the  Control  Act  "are  to 
enhance  and  maintain  public  confidence 
in  the  savings  and  loan  industry  by 
preventing  serious  adverse  effects 
resulting  from  anticompetitive 
combinations  of  interests,  inadequate 
financial  support,  or  unsuitable 
management  of  these  institutions." 
Amendments  Relating  to  the  Change  in 
Savings  and  Loan  Control  Act  of  1978, 
Board  Resolution  No.  79-121, 44  FR 
10500  (Feb.  21. 1979). 

Notwithstanding  their  differences, 
both  statutes  reflect  a  congressional 
concern  with  the  qualifications  of 
acquirors  of  insured  institutions  and 
serve  the  same  goal  of  preventing  the 
acquisition  of  influence  over  the 
management  and  policies  of  insured 
institutions  in  circumstances  that  might 
result  in  injury  to  the  institution,  its 
depositors,  or  the  insurance  risk  of  the 
FSLIC.  Accordingly,  the  statutes  interact 
to  form  a  comprehensive  regulatory 
framework  for  acquisitions  of  control  of 
insured  institutions.  If  the  acquiror  is  a 
"company."  as  defined,  the  acquisition 
of  control  is  subject  primarily  to  the 
Holding  Company  Act  All  other  control 
acquisitions  would  involve  the  Control 
Act 

Notwithstanding  the  commonality  of 
provisions  and  purpose  between  the 
Acts,  the  Board's  implementing 
regulations  have  developed  along 
separate  paths.  The  Regulations  for 
Savings  and  Loan  Holding  Companies. 
12  CFR  Parts  583-589  (1985).  originally 
were  promulgated  in  Board  Resolution 
No.  21.400,  33  FR  3322  (Feb.  22. 1968). 
immediately  following  the  adoption  of 
the  Holding  Company  Act  in  its  current 
form  in  the  Savings  and  Loan  Holding 
Company  Amendments  of  1967,  Pub.  L. 
No.  90-255,  82  Stat.  6  (1968)  (codified,  as 
amended,  at  12  U.S.C.  1730a  (1982)).  The 
current  provisions  of  the  holding 
company  regulations  relating  to 
acquisitions,  12  CFR  584.4  (1965),  and 
the  supporting  definitions,  id.  at  Part 
583,  essentially  repeat  the  statutory 
provisions.  The  current  Control  Act 
regulations,  however,  implement  one 
aspect  of  the  control  definition  of  that 


statute,  by  establishing  a  presumption  of 
control  upon  the  acquisition  of  more 
than  10  percent  of  the  voting  stock  of  an 
insured  institution  when  its  shares  are 
traded  on  an  exchange  or  the  NASDAQ 
System.  12  CFR  563.18-2(c)(2)  (1965). 

Recent  developments  in  the  financial 
services  industry  and  the  general  area  of 
acquisitions  and  takeovers  have  focused 
increased  attention  upon  the  Control 
Act  and  Holding  Company  Act  and  their 
implementing  regulations.  The  shift  to 
the  stock  form  of  ownership  in  the  thrift 
industry  also  has  made  more  institutions 
at  least  theoretically  available  for 
acquisition.*  Thrift  institutions 
additionally  have  become  more 
attractive  acquisition  targets  since  their 
investment  powers  were  enhanced  in 
the  Gam-St  Germain  Depository 
Institutions  Act  of  1982,  Pub.  L  No.  97- 
320.  96  Stat.  1469  (1982).  and  under  the 
laws  of  many  states.  Tliis  increased 
attractiveness  comes  at  the  time  when 
acquistions  in  general  have  risen 
numerically  and  the  techniques  used  for 
various  types  of  acquisitions  have 
become  increasingly  sophisticated. 
Moreover,  the  perceived  attractiveness 
of  thrifts  unfortunately  also  has  led  to 
efforts  by  finandally  weak  or  unstable 
companies  and  unquaUfied  and 
dishonest  individuals  to  acquire  and 
exploit  thrift  institutions.  As  a  result 
substantive  as  well  as  procedural 
weaknesses  in  the  regidations 
implementing  the  Holding  Company  and 
Control  Acts  have  been  too  often 
spotlighted  and  misused,  in  some  cases 
ultimately  leaving  the  FSUC  to  pay  the 
price  for  such  shortcomings. 

Thus,  after  extensive  study,  the  Board 
proposed  to  substantially  revise  its 
regulations  in  order  to  address  these 
and  other  concerns.  The  Board  views 
sudi  a  reexamination  of  the  regulations 
as  a  necessary  part  of  its  statutory 
responsibility  to  implement  the 
objectives  of  both  Acts,  12  U.S.C. 
1730(q){14);  1730a(h)  (1982),  and 
particularly  its  duty  to  prevent  evasions 
of  the  Holding  Company  Act.  Id  at 
1730a(h){l). 


■  Although  the  insured  thrift  industry  ramains 
primariiy  mutual  (approximately  1000  stock 
associations  vs.  approximately  2O0O  mutuaU  as  of 
September  1985)  nearly  55  percent  of  the  industry's 
assets  are  held  by  stock  institutians.  Com'ersioni  to 
stock  form  have  taken  place  at  an  accelerated  pace 
in  recent  years.  There  were  108  such  conversions 
approved  by  the  Board  in  19S3.  In  1964,  there  were 
100  conversions  approred.  In  addition,  all 
applications  for  federal  de  novo  institutioiu  have 
involved  stock  associations  since  fonnal  processing 
rules  were  adopted  in  Board  Resolution  No.  83-127, 
46  FR  10612  (Mar.  14, 1983). 
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B.  Summary  of  the  Proposal 

Under  the  proposal,  the  regulatory 
provisions  implementing  the  Holding 
Company  Act  and  Control  Act 
restrictions  on  acquisitions  would  have 
been  relocated  in  a  single  new  Part  574 
for  ease  of  reference  and  coordination 
and  to  eliminate  overlapping  and 
potentially  inconsistent  requirements. 
Regulations  under  the  Holding  Company 
Act  relating  to  operations  of  subsidiary 
institutions  would  remain  in  Part  584.  To 
the  extent  feasible,  the  implementing 
regulations  would  use  common 
definitions  of  terms. 

The  proposal  also  would  have 
established  a  coordinated  procedure  for 
providing  public  notice  of  filings  under 
the  Acts  without  sacrificing  the 
confidentiahty  of  their  contents,  thereby 
enhancing  the  opportunity  for  comment 
on  a  prospective  acquisition  and 
increasing  the  Board's  sources  of 
information  in  connection  with  its 
review  of  acquisitions  and  changes  in 
control. 

The  new  Part  also  would  have 
expanded  and  clarified  the  use  of 
rebuttable  determinations  of  "control" 
to  provide  guidance  to  acquirors 
regarding  the  Board's  interpretation  of 
this  term.  In  addition,  the  proposal 
would  have  introduced  presumptive 
disqualifiers"  to  put  applicants  on  notice 
of  factors  that  the  Board  would  find 
particularly  meaningful  in  an  application 
or  notice  and  that  may  be  deemed  to 
disqualify  a  potential  acquiror  if  not 
adequately  rebutted. 

Finally,  the  revisions  were  designed  to 
coordinate  with  expansion  of  the 
authority  delegated  to  Principal 
Supervisory  Agents  to  approve  and  deny 
applications  and  notices  and  thus  to 
expedite  the  processing  of  applications 
by  eliminating  unnecessary  delays  in  the 
review  process. 

In  proposing  all  of  the  foregoing,  the 
Board  stated  its  belief  that  by  codifying 
past  interpretations  of  the  regulations 
and  statutes,  compliance  with  their 
requirements  would  be  facilitated, 
applications  processing  would  be 
expedited,  and  overall  investment  in  the 
thrift  industry  would  be  encouraged  as  a 
result  of  the  existence  of  clear  and 
consistent  ground  rules.  This  continues 
to  be  the  Board's  belief,  and  for  that 
reason  the  Board  is  proceeding  to  adopt 
the  regulations  described  herein. 

C.  Overview  of  Comments 

In  response  to  the  proposed 
amendments,  the  Board  received  19 
comment  letters:  ten  from  law  firms,  five 
from  trade  associations,  and  four  from 
insured  institutions.  Most  commenters 
generally  favored  the  proposed 


amendments,  citing  the  greater  certainty 
that  would  be  provided  to  potential 
acquirors  and  insured  institutions  and 
the  clarified  participatory  role  for  target 
institutions.  The  comments  varied 
widely.  Some  commenters  contended 
that  the  Board  had  attempted  to  promote 
the  entrenchment  of  insured  institution 
management.  Other  commentors 
advocated  the  need  to  restrict 
unscrupulous  acquirors,  stating  "the 
proposals  do  not  go  far  enough  to 
address  control  abuses  in  the  thrift 
industry."  There  were  also  many  useful 
technical  changes  suggested  to  foster  a 
more  cohesive  regulatory  structure. 
After  considering  the  comment  letters 
and  other  available  information,  the 
Board  has  determined  to  adopt  the 
amendments  substantially  as  proposed, 
with  certain  changes  discussed  below. 

Defiiiitions 

A.  "Acquire" 

Both  statutes  refer  to  acquisitions  of 
control  in  their  operative  provisions.  12 
U.S.C.  1730(q)(l):  1730a(e)(l)(B)  (1982). 
In  the  majority  of  cases,  an  acquisition 
of  control  will  involve  the  acquisition  of 
ownership  of  a  security  of  the  insured 
institution.  See  12  U.S.C.  at  1730{q)(l); 
1730a{a){2]{A].  The  acquisition  of 
securities  is  particularly  emphasized  in 
the  Control  Act.  which  deals  with 
acquisitions  of  control  through  "a 
purchase,  assignment,  transfer,  pledge, 
or  other  disposition  of  voting  stock".  12 
U.S.C.  1730(q)(l)  (1982).  In  administering 
the  statutes,  the  Board  and  its  staff  have 
scrutinized  a  variety  of  arrangements 
which,  while  not  characterized  as 
outright  sales,  served  to  vest  another 
person  with  the  operative  attributes  of 
ownership  or  control  of  the  security.  The 
new  definition  of  "acquire"  is  the  result 
of  this  experience. 

The  new  definition  of  "acquire"  is 
intended  to  clarify  the  point  in  time 
when  ai\.acquiror  is  deemed  to  have 
gained  control  of  an  insured  institution 
in  the  context  of  obtaining  the 
institution's  stock.  An  acquiror  would  be 
deemed  to  acquire  the  stock  whether  it 
holds  such  stock  directly  or  indirectly, 
such  as  through  another  entity  which  it 
controls.  The  definition  also 
incorporates  the  notion  that  an  acquiror 
will  be  deemed  to  have  acquired  stock 
through  one  or  more  transactions. 
Generally,  the  stock  of  an  insured 
institution  could  be  acquired  through  a 
disposition  such  as  a  purchase, 
assignment,  transfer,  exchange  or 
succession.  In  addition  to  beneficial 
ownership,  consistent  with  the  statutory 
language  of  both  Acts,  stock  will  be 
deemed  to  be  acquired  if  a  person  or 
company  obtains  shared  or  sole  voting 


power  or  has  control  over  stock  by 
virtue  of  possessing  sole  dispositive 
power  with  regard  to  stock. 

The  Board  also  has  determined  that 
other  situations  exist  in  which  stock 
would  be  deemed  to  be  acquired  for 
purposes  of  the  Acts.  For  example,  the 
regulations  incorporate  in  the  definition 
of  "acquire"  an  increase  in  ownership  of 
stock  relative  to  other  stockholders 
through  a  reduction  in  the  percentage 
holdings  of  the  shareholders  as  would 
occur  in  a  selective  redemption  or  a  high- 
ratio  reverse  stock  split  in  which 
fractional  shares  are  cashed  out.  The 
Board  notes  that  the  implementing 
regulations  of  other  banking  agencies 
already  provide  that  such  an  increase  in 
proportionate  ownership  will  be  deemed 
an  acquisition  of  voting  securities  for 
purposes  of  the  Control  Act.  See.  e.g.,  12 
CFR  225.41(a)(1)  (1984)  (Federal  Reserve 
Board).  The  Board  views  this  as  an 
appropriate  interpretation  of  the  term 
"acquire",  and,  consequently,  a  stock 
transaction  that  causes  a  material 
realignment  of  ownership  interests 
would  be  deemed  an  acquisition  of 
confrol  for  any  person  or  company 
whose  holdings  exceed  a  control 
threshold  as  a  result  of  the  transaction. 

In  the  situation  where  a  person's  or 
company's  holdings  exceeded  a  control 
threshold  as  a  result  of  a  stock 
transaction  that  was  essentially  pro  rata 
in  nature,  however,  a  filing  would  not  be 
required.  In  addition,  where  a  stock 
transaction  that  was  not  essentially  pro 
rata  in  nature  caused  a  person  or 
company  to  exceed  a  control  threshold, 
and  the  person  or  company  did  not 
control  the  stock  transaction  that 
resulted  in  such  increase  in  ownership, 
the  person  or  company  would  have  90 
days  after  the  effective  date  of  the  stock 
transaction  to  submit  the  appropriate 
notice,  application  or  rebuttal  under 
§  574.3(d). 

In  the  proposal,  the  Board  provided 
that  voting  stock  also  could  be 
"acquired"  through  the  formation  of  a 
group  by  individuals  and/or  companies 
which  had  previously  acquired  stock  of 
an  insured  institution  individually.  The 
concept  that  stock  of  an  insured 
institution  is  acquired  by  a  group  at  the 
time  the  group  is  formed  is  based  in  part 
on  the  determination  in  both  the  Confrol 
and  Holding  Company  Acts  that  confrol 
exists  when  persons  and/or  companies 
act  in  concert.  See  12  U.S.C.  1730(q)(l): 
12  U.S.C.  1730a(a)(2)(A).  Further,  upon 
formation,  the  group  is.  in  essence, 
acquiring  the  stock  held  by  the 
individuals  and/or  companies  which 
comprise  the  group.  Thus,  in  effect,  a 
disposition  of  the  stock  to  the  group  has 
taken  place.  The  Board  notes  that  the 
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Securities  and  Exchange  Commission 
("SEC")  uses  a  similar  interpretation  in 
the  rules  promulgated  under  Securities 
Exchange  Act  ("Exchange  Act")  section 
13(d),  15  U.S.C.  78m(d)  (1982);  Exchange 
Act  Rule  13d-5(b).  17  CFR  240.13d-5(b) 
(1984).  Accordingly,  the  regulation 
specifles  that  when  two  or  more  persons 
and/or  companies  act  in  concert  for  the 
purpose  of  exercising  control  over  the 
management  or  policies  of  an  insured 
institution,  the  group  formed  shall  be 
deemed  to  acquire  the  voting  stock  of 
such  persons.  Such  an  approach  is 
already  employed  in  the  Board's 
regulations  governing  mutual-to-stock 
conversions.  See  Conversions  from 
Mutual  to  Stock  Form,  Resolution  No. 
84-400,  49  FR  32340  (Aug.  14. 1984) 
(codified  at  12  CFR  56Gb.3(i)(8)(iv) 
(1985)).  The  Board  received  no 
comments  challenging  its  proposed 
position  on  the  acquisition  of  stock 
through  the  formation  of  a  group. 

Although  not  specifically  addressed  in 
the  proposal,  the  Board  has  recently 
encountered  several  situations  which 
presented  a  question  regarding  the 
extent  to  which  an  investment  advisor 
would  be  considered  to  have  acquired 
the  stock  of  its  advisee  for  purposes  of 
the  Acts.  For  example,  both  the  Control 
Act  and  the  Holding  Company  Act  deem 
a  person  or  company  to  have  acquired 
control  of  an  institution  whether  acting 
alone  or  in  concert  with  others.  12  U.S.C. 
1730(q)(l);  12  U.S.C.  1730a(a)(2).  As 
discussed  below,  the  term  "acting  in 
concert"  is  susceptible  to  extremely 
broad  interpretation.  Further,  the 
Holding  Company  Act  defines  control  to 
include  control  of  stock,  holding  with 
power  to  vote  stock  or  holding  proxies 
representing  stock.  12  U.S.C.  1730a(a)(2). 
The  Control  Act  also  speaks  to 
disposition  of  rights  with  respect  to 
stock,  which  would  include  voting 
rights.  12  U.S.C.  1730(q)(l)  and 
1730(q)(13)(A).  It  has  been  the  Board's 
experience  that  an  investment  advisor 
could  well  control  or  hold  with  the 
power  to  vote  the  stock  of  its  advisee 
within  the  meaning  of  the  Acts  in  certain 
situations,  which  exist  if  the  advisor 
votes  the  stock  alone  or  shares  voting 
power  with  the  beneficial  owner  or  if 
the  advisor  provides  advice  to  the 
beneficial  owner  concerning  the  voting 
of  the  stock.  In  order  to  address  the 
application  of  the  Acts  to  situations 
involving  investment  advisors,  the 
Board  has  elected  to  apply  the 
regulations  in  the  same  manner  as  the 
rules  would  affect  all  other  parties 
possessing  such  control  characteristics 
with  respect  to  stock,  but  to  add  what  is, 
in  effect,  a  "safe  harbor"  for  investment 
advisors.  The  Board  has  provided  in  the 


regxilation  that  an  investment  advisor 
will  not  be  deemed  to  have  acquired  the 
stock  of  the  beneficial  owner, 
irrespective  of  the  general  definition  of 
the  term  "acquire",  if  the  advisor  votes 
the  stock  in  question  only  upon 
instructions  from  the  beneficial  owner 
and  does  not  provide  the  beneficial 
owner  with  advice  concerning  the  voting 
of  such  stock. 

B.  "Acquiror" 

In  the  proposal,  the  term  "acquiror" 
was  used  to  encompass  the  terms 
"person"  and  "company."  Hie  use  of  the 
term  is  merely  intended  to  streamline 
the  regulation  in  sections  in  which  both 
an  individual  and  a  company  are  subject 
to  the  same  provisions.  Ilie  Board 
received  no  comments  on  the  definition 
of  "acquiror." 

C.  "Acting  in  Concert" 

Both  the  Holding  Company  Act  and 
the  Control  Act  employ  Uie  term  "acting 
In  concert."  The  Control  Act  regulates 
acquisitions  of  control  by  a  "person, 
acting  directly  or  Indirectly  or  through  or 
in  concert  with  one  or  more  other 
persons."  12  U.S.C.  1730(q)(l)  (1982).  The 
Holding  Company  Act  provides  that  "a 
person  shall  be  deemed  to  have  control 
of  *  *  *  an  insured  institution  if  the 
person  *  *  *  acting  in  concert  with  one 
or  more  persons"  controls  more  than  25 
percent  of  the  institution's  voting  stock. 
12  U.S.C.  1730a(a)(2){A)  (1982).  Taken  on 
its  face,  the  term  "acting  in  concert"  is 
susceptible  to  a  broad  interpretation, 
potentially  taking  in  coordinated  action 
without  an  agreement  among  the  actors 
or  perhaps  even  mutual  awareness. 
There  is  no  explanatory  discussion  of 
the  term  in  the  legislative  history  of  the 
Control  Act.  The  congressional  reports 
on  the  Holding  Company  Act,  however, 
indicate  the  term  "presupposes  an 
agreement  or  understanding  written  or 
tacit,  of  the  parties."  S.  Rep.  No.  997, 
90th  Cong.  1st  Sess.  7  (1967);  S.  Rep.  No. 
354, 90th  Cong.,  1st  Sess.  10  (1967).  The 
Board  is  aware  that  in  proposing  its 
recent  revisions  to  the  Change  in  Bank 
Control  provisions  found  in  Regulation 
Y.  12  CFR  Part  225  (1985),  for  example, 
the  Federal  Reserve  Board  indicated 
that  it  would  consider  persons  acting  in 
concert  if  they  "joined  together 
informally  through  parallel  action  or 
intention  for  the  purpose  of  acquiring 
voting  securities  of  a  bank  or  a  bank 
holding  company."  Bank  Holding 
Companies  and  Change  in  Bank  Control, 
Proposed  Revision  of  Regulation  Y; 
Docket  No.  R-<0470,  48  FR  2352a  23536 
(May  25. 1983). 

The  proposal  set  forth  a  definition  of 
"acting  in  concert"  that  reflects  the 
Board's  extensive  experience  in  this 


area  and  encompasses  the  Board's 
views  that  the  term  includes  (1)  knowing 
participation  in  a  joint  activity  or 
conscious  parallel  action  towards  a 
common  goal  whether  or  not  pursuant  to 
an  express  agreement,  or  (2)  any 
combination  or  pooling  of  voting  or 
other  interests  in  the  securities  of  an 
issuer  for  a  common  purpose,  pursuant 
to  any  contract,  understanding, 
relationship,  agreement  or  other 
arrangement,  whether  written  or 
otherwise."  The  Board  currently 
employs  the  same  dlfinition  in  a  closelyi 
related  context  in  S  563b.3(i]  to  regulate 
the  activities  of  groups  in  acquiring  the 
stock  of  recently-converted  insured 
institutions.  See  Conversion  from 
Mutual  to  Stock  Form,  Board  Resolution 
No.  84-iOO,  49  FR  32340  (Aug.  14. 1984) 
(codified  at  12  CFR  S63b.3(i)(8)(iv) 
(1985). 

In  order  to  effectuate  the  purposes  of 
the  Acts,  the  Board  attempted,  in  the 
proposal,  to  provide  a  reading  of  the 
term  which  would  include  all  groups  of 
individuals  and/or  companies  where  a 
mutual  awareness  of  purpose  is  coupled 
with  at  least  a  tacit  agreement 
concerning  a  plan  of  acquisition  of 
control.  Several  conunentors  asserted, 
however,  that  the  proposed  definition  of 
"acting  In  concert"  was  too  broad  and 
would  include  groups  of  individuals  who 
made  concurrent  purchases  of  the  stock 
of  Insured  institutions  with  no  plan  to 
control  the  institution.  The  Board  did  not 
intend  that  concurrent  purchases  alone 
would  provide  a  basis  for  investors  to 
come  within  the  purview  of  its  definition 
of  "acting  in  concert."  In  order  to  clarify 
the  Board's  intent  to  have  the  term 
pertain  only  to  groups  where  a  mutual 
awareness  exists,  the  Board  is 
modifying  the  proposed  definition  to 
limit  "acting  in  concert"  to  groups  where 
interdependent  parallel  behavior  exists, 
in  addition  to  situations  involving 
knowing  participation  among  ja  group 
towards  a  common  goal.  In  the  Board's 
view,  the  definition  thus  clarified  would 
apply  only  to  groups  where  the  potential 
to  exert  a  controlling  influence  exists. 

In  this  regard,  the  Board  notes  that  in 
its  experience  it  has  encountered 
several  types  of  situations,  involving 
business,  familial  or  personal 
relationships  where  action  in  concert  is 
typically  present.  As  discussed  in  more 
detail  below,  the  Board  has  provided 
further  guidance  on  this  point  by 
establishing  several  rebuttable 
presumptions  regarding  concerted 
action.  In  addition,  the  Board  also 
wishes  to  clarify  the  treatment  of 
situations  in  which  more  than  one 
relationship  in  which  concerted  action 
exists  or  is  presumed,  that  relate  to  the 
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same  stockholder  of  an  insured 
institution.  In  these  situations,  the  Board 
has  determined  that  unaffihated  third 
parties  who  act  in  concert  With  a  person 
or  company  will  be  presumed  to  act  in 
concert  with  each  other.  For  instance,  if 
an  individual,  a  corporation  controlled 
by  the  individual  and  the  brother  of  such 
individual  all  own  stock  of  an  insured 
institutioo.  the  Board's  regulations 
would  require  €ill  the  stodk  to  be 
aggregated.  Such  a  finding  is  necessary 
to  avoid  situations,  as  in  the  above 
•example,  where  a  ccmpany  could  avoid 
being  subject  to  the  ongoing  regulation 
of  the  Holding  Company  Act,  or  where 
persons  could  evade  the  scope  of  the 
Control  Act  Accordingly,  the  Board  has 
modified  the  proposed  revisions  to 
provide  for  aggregation  or  parties  acting 
in  concert  by  specifically  providing  in 
§  574.2(c)(6)  that  action  in  concert  with 
another  person  or  company  shall  also  be 
deemed  to  be  action  in  concert  with  any 
person  or  company  acting  in  concert 
with  such  other  person  or  company. 

D.  "Affiliate" 

The  provisions  of  Part  574  include  the 
definition  of  the  term  "affiliate"  as  it  is 
currently  used  in  the  Insurance 
Regulations,  12  CFR  561.25  (1985).  The 
term  is  used  in  the  agreement  which 
must  be  filed  by  an  acquiror  that 
attempts  to  rebut  a  determination  of 
control  in  accordance  with  {  574.4(e). 
The  Board  received  no  comments  on  the 
definition  oi  the  term  "affiliate",  and  has 
adopted  it  as  proposed. 

E.  "XJompany"  and  "Similar 
Organization" 

The  term  "company"  was  derived 
bom  the  Holding  Company  Act,  which 
defines  a  "company"  as: 

any  corporation,  partnership  trust  joint  stock 
company,  or  similar  organization,  but  does 
not  include  the  Federal  Savings  and  Loan 
Insurance  Corporation,  any  Federal  Home 
Loan  Banl(,  or  any  company  the  majority  of 
the  shares  of  which  is  owned  bj  the  United 
States  or  any  State,  or  by  an  officer  of  the 
United  States  or  any  State  in  his  official 
capacity,  or  by  an  instrumentality  of  the 
United  States  or  any  State.  [Emphasis  added] 

In  the  proposal,  the  Board  clarified  the 
meaning  of  the  term  "similar 
organization"  l^  adding  the  terms 
"association,  joint  venture,  pool, 
syndicate  and  unincorporated 
organization."  These  terms  were  added 
to  provide  certainty  in  accordance  with 
the  legislative  history  of  the  Holding 
Company  Act  which  states  that  a 
"company:" 

[encompasses]  the  types  of  entities  which, 
becanse  of  their  capacity  to  bring  together 
diverse  stockholdings  and  exerdes  their 
voting  power  under  single  control  for 


substantial  periods,  would  be  most  likely  to 
bt  able  to  raise  the  necessary  capital  to 
finance  the  acquisition  of  savings  and  loan 
associations  and  to  engage  in  holding 
company  operations. 

H.R.  Rep.  No.  997,  goth  Cong..  1st  Sess. 
6-7  (1967).  reprinted  in  1968  U.S  Code 
Cong.  &  Ad  News  1607. 

No  comments  were  received 
concerning  the  entities  enumerated  as 
"similar  organizations"  in  accordance 
with  the  above-cited  Congressional 
direction.  However,  the  Board  also 
attempted  to  define  instances  in  which  a 
group  of  individuals  and/ or  companies 
would  come  together  in  a  manner  that 
would  also  constitute  a  "similar 
organization".  The  Board  proposed  the 
following  definition: 

a  group  acting  in  concert  where  arrangements 
exist  among  the  participants  that  provide  for 
allocation  of  profits,  losses  or  expenses 
^  arising  in  connection  with  their  ownership  of 
stock  of  an  insured  institution  and  for  the 
disposition  of  their  ownership  interests,  or 
which  provide  for  either  of  the  foregoing  and 
also  provide  for  the  manner  of  voting  of  the 
stock  of  the  insured  institution  held  by  the 
participants; 

The  Board  specifically  requested 
comment  on  factors  that  should  bff 
considered  indicative  of  status  as  a 
company  and  received  five  comments 
concerning  the  abovesuted  language, 
most  of  which  were  critical  of  the 
definition  as  being  too  broad.  Some 
commenter*  suggested  that  all 
individuals  who  received  financing  for 
their  acquisition  would  be  required  to 
enter  into  an  agreement  which  would 
cause  the  group  to  be  deemed  to  be  a 
company.  It  i»  not  the  intent  of  the 
Board  that  all  groups  of  individuals 
acting  in  concert  be  considered 
companies.  In  order  to  better  express  its 
intended  scope  of  coverage  of  the  term 
"con^Mny",  and  in  consideration  of  the 
application  of  other  aspects  of  the 
Holding  Company  Act  to  an  entity 
deemed  to  be  a  "company"  theremider, 
the  Board  has  determined  to  revise  its 
definition  of  a  "similar  wganization." 
Further,  for  ease  of  reference,  the  Board 
has  provided  a  separate  definition  of  the 
term  "similar  organization"  which  is 
found  in  §  574.2(1). 

The  new  definition  states  that  the 
term  "similar  organization"  means  a 
conbination  of  parties  which  has  the 
potential  for  or  practical  likelihood  of 
continuing  rather  than  temporary 
existence  and  where  the  parties  thereto 
have  knowingly  and  voluntarily 
associated  for  a  common  purpose 
pursuant  to  identifiable  and  binding 
relationships  which  govern  the  parties 
with  respect  to  either:  (1)  The 
transferability  and  voting  of  any  stock 
or  other  indicia  of  participation  in 


another  entity,  or  (2)  achievement  of  a 
common  or  shared  objecbve,  such  as  to 
manage  or  control  another  entity. 

This  definition  is  intended  to  better 
address  groups  which  have  the 
attributes  that  warrant  regulation  as  a 
holding  company,  fai  general,  the 
definition  clarifies  that  a  similar 
organization  must  have  attributes 
comparable  to  those  companies  listed  in 
the  definition  of  the  Act:  corporation, 
partnership,  trust  and  joint-stock 
company.  In  order  to  be  deemed  a 
similar  organization,  a  group  must  form 
through  a  volimtary  combination.  Thus, 
the  parties  must  be  aware  of  and  at 
least  implicitly  consent  to  the 
combination.  Such  a  group,  without 
more,  would  merely  be  deemed  to  be 
acting  in  concert.  A  determination  that  a 
similar  organization  exists  additionally 
would  require  that  the  parties  to  the 
combination  be  bound  together  by 
legally  enforceable  means  with  respect 
to  key  aspects  of  the  operation  of  the 
group.  Further,  only  where  parties  may 
be  combined  for  a  prolonged,  rather 
than  merely  temporary,  duration  would 
a  similar  organization  be  found.  For 
example,  a  group  that  is  bound  together 
solely  for  the  purpose  of  the  act  of 
acquiring  control  of  an  institution  and 
thereafter  was  subject  to  no  legally 
binding  relationships  of  the  type 
described  would  not  be  considered  a 
"similar  organization." 

Finally,  the  Board  believes  that  even  if 
such  a  binding  relationship  with  a 
continuing  existence  can  be  identified  a 
company  would  be  formed  for  purposes 
of  the  Holding  Company  Act  CHily  by 
groups  attempting  to  achieve  certain 
common  objectives.  Clearly,  voting  the 
stock  of  the  insured  institution  is  an 
objective  intended  by  Congress  which 
would  cause  a  "company"  to  exist.  The 
Board  believes  that  other  common 
objectives  concerning  generally  the 
management  or  control  of  an  insured 
institution  also  would  come  within  the 
definition  of  a  "similar  organization." 
The  Board  does  not  intend,  however,  to 
infer  the  existence  of  a  company  where 
the  group  of  individuals  shares  a 
common  objective  with  limited  scope 
that  does  not  pertain  to  a  material 
aspect  of  the  business  or  operations  of 
an  insured  institution.  The  Board 
believes  that  the  modified  defirution  of 
"similar  organization"  provides  clarity 
and  adequately  responds  to  concerns 
raised  by  commenters. 

F.  "Controlling  Shareholder" 

The  regulation  defines  the  term 
"controULog  shareholder"  for  purposes 
of  the  definition  of  "acting  in  concert" 
and  the  presumptions  arising  pursuant 
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thereto  in  S  574.4(d).  A  "controlling 
shareholder"  is  deHned  to  mean  a 
person  who  directly  or  indirectly  or 
acting  in  concert  with  one  or  more  other 
persons  or  entities,  owns,  controls,  or 
holds  with  power  to  vote  10  percent  or 
more  of  the  voting  stock  of  a  company 
or  controls  in  any  marmer  the  election  or 
appointment  of  a  majority  of  the 
company's  board  of  directors.  This 
defmition  is  derived  from  the  definition 
of  "controlling  person"  already  used  in 
the  Insurance  Regulations.  12  CFR  561.28 
(19B5].  For  purposes  of  Part  574,  the 
definition  of  "controlling  shareholder"  is 
used  to  determine  certain  presumptions 
of  concerted  action  in  S  574.4(d).  The 
Board  received  no  comments  on  the 
definition  of  the  term  "controlling 
shareholder",  and  has  adopted  it  as 
proposed. 

G.  "Immediate  Family" 

The  definition  of  the  term  "immediate 
family"  is  also  taken  from  the  Insurance 
Regulations  and  includes:  a  person's 
spouse,  father,  mother,  children, 
brothers,  sisters  and  grandchildren;  the 
father,  mother,  brothers,  and  sisters  of 
the  person's  spouse;  and  the  spouse  of 
the  person's  child,  brother  or  sister.  See 
12  CFR  561.30  (1985).  For  purposes  of 
Part  574,  a  person's  stock  in  an  insured 
institution  is  aggregated  under  the 
concerted  action  presumption  with  that 
of  members  of  his  or  her  "inunediate 
family."  The  Board  received  no 
comments  on  the  definition  of  the  term 
"immediate  family",  and  has  adopted  it 
as  proposed. 

H.  "Insured Institution" 

For  purposes  of  Holding  Company 
regulations,  "insured  institution" 
currently  is  defined  to  include 
institutions  whose  accounts  are  insured 
by  the  Corporation,  federal  associations 
whose  accounts  are  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
and  institutions  that  retain  insurance  of 
accounts  pursuant  to  §  563.29-1.  This  is 
also  the  general  definition  of  "insured 
institution"  found  at  12  CFR  561.1  (1985). 
The  current  Control  Act  regulation 
expands  on  this  definition  to  include 
savings  and  loan  holding  companies,  12 
cm  563.16-2(b)(4)  (1985),  implementing 
the  last  sentence  of  12  U.S.C.  1730(q)(l) 
(1982).  The  Board  has  included  all  these 
elements  in  the  definition  of  "insured 
institution"  for  purpose  of  Part  574.  The 
Board  received  no  comments  on  the 
definition  of  the  term  "insured 
institution". 

/.  "Management  Official" 

"Management  official"  as  used  in  the 
proposal  included  any  president,  chief 
executive  officer,  vice  president, 


director,  partner,  or  trustee  or  any  other 
person  who  performs  similar  policy- 
making functions  for  an  insured 
institution  or  company,  whether 
incorporated  or  not.  'The  term  would 
include  such  officers  of  subsidiaries  if 
they  perform  policy-making  functions 
for  the  parent  and  would  include  any 
person  who  has  representatives  or 
nominees  performing  such  functions. 
The  definition  combines  elements  of 
Exchange  Act  Rule  3b-7. 17  CFR  240.3b- 
7  (1984).  and  section  210(4)  of  the 
Depository  Institution  Management 
Interlocks  Act  12  U.S.C.  3201(4)  (1982). 
The  term  as  proposed  has  been  modified 
to  respond  to  a  commenter  who  was 
concerned  that  the  term  "executive 
officer"  was  ambiguous  and  may  not  be 
applied  consistently.  The  Board  has 
replaced  the  term  executive  officer  with 
the  specific  titles  of  president,  chief 
executive  officer,  chief  operating  officer, 
and  vice  president.  Nevertheless,  the 
Board  notes  that  any  person  who 
performs  functions  similar  to  the 
specified  executive  officers  will  be 
deemed  to  be  a  "management  official." 
The  term  "management  official"  is  used 
for  purposes  of  Part  574  with  regard  to 
the  control  factors  of  9  574.4(c)  and  the 
rebuttal  presumptions  of  concerted 
action  found  in  {  574.4(d]. 

/.  "Person" 

The  term  "person"  is  defined  in  the 
Holding  Company  Act  to  include  an 
individual  or  a  company.  12  U.S.C. 
1730a(a)(l)  (G)  (1982).  The  Control  Act 
provides  a  similar  definition  of  person 
as  "an  individual  or  a  corporation, 
partnership,  trust,  association  joint 
venture,  pool,  syndicate,  sole 
proprietorship,  unincorporated 
organization,  or  any  other  form  of  entity 
not  specifically  listed  herein."  12  U.S.C 
1730(g)(8)(A)  (1982).  The  Board  has 
limited  its  definition  of  "person"  to  an 
individual  or  a  group  of  individuals 
acting  in  concert  that  do  not  constitute  a 
"company"  as  defined  in  the  regulations. 

The  Board's  purpose  in  restricting  the 
definition  was  to  further  its  goal  of 
reducing  the  overlaps  and 
inconsistencies  between  the  two  Acts. 
The  practical  effect  of  such  amendment 
would  be  to  subject  natural  persons  to 
the  Control  Act  and  companies  to  the 
Holding  Company  Act  Under  the 
Board's  current  regulatory  scheme,  a 
company  would  be  subject  to  the 
Control  Act  procedures  in  order  to 
acquire  between  10  and  25  percent  of 
the  voting  stock  of  certain  insured 
institutions.  See  12  CFR  563.18-2(c)(2) 
(1985).  In  that  circumstance,  the  Board's 
regulations  would  cause  the  company  to 
be  deemed  in  control  of  the  insiued 
institution  for  purposes  of  the  Control 


Act,  yet  not  in  control  of  the  insured 
institution  for  purposes  of  the  Holding 
Company  Act 

As  is  discussed  in  detail  below,  both 
Acts  provide  substantially  the  same 
definition  of  "control."  The  revised 
definition  of  "person"  therefore  serves 
to  eliminate  the  inconsistent  application 
of  substantially  similar  terms.  Further, 
after  a'  company  had  received  clearance 
to  acquire  "control"  of  an  insured 
institution  under  the  Control  Act  the 
company  would  be  required  to  receive 
Board  approval  to  again  acquire 
"control"  under  the  Holding  Company 
Act  prior  to  acquiring  an  aggregate  of 
more  than  25  percent  of  the  voting  stock 
of  the  insured  institution.  The  revised 
definition  of  "person"  in  conjunction 
with  the  amendment  proposed  to  the 
definition  of  control  allows  the  Board  to 
administer  consistent  concepts  of 
control  and  saves  the  time  and  expense 
of  potential  acquirors,  insured 
institutions  and  the  Board's  staff.  The 
Board  received  no  comments  on  the 
definition  of  the  term  "person". 

K.  "Savings  and  Loan  Holding 
Company" 

The  definitional  provisions  of  Part  574 
include  the  same  definition  of  "savings" 
and  loan  holding  company"  now  found 
in  12  CFR  583.11  (1985).  In  the  proposal, 
the  Board  amplified  the  terminology 
used  in  the  statute  to  clarify  that  an 
exception  for  certain  types  of  trusts  that 
control  an  insured  institution  is 
available  only  to  such  trusts  which 
controlled  the  insured  institution  on  June 
26, 1967.  Such  amendment  is  consistent 
with  the  congressional  intent  of  the 
meaning  of  the  exception,  in  the  opinion 
of  the  Board's  Office  of  General 
Counsel.  See  Ops.  G.C.  May  1, 1985;  June 
25, 1984.  No  comments  were  received  on 
the  definition  of  the  term  "savings  and 
loan  holding  company",  and  the 
provision  has  been  adopted  as 
proposed. 

L  "Stock" and  "Voting  Stock" 

Voting  stock  plays  a  critical  role  in 
both  Acts  because  acquisition  or 
ownership  of  voting  stock  is  the  primary 
determinant  of  control.  Both  statutes 
include  conclusive  determinations  that 
control  exists  upon  the  ownership  or 
acquisition  of  more  than  25  percent  of 
an  insured  institution's  voting  shares  or 
securities  (or  rights  with  respect 
thereto).*  See  12  U.S.C.  1730{q)(8)(B):    ' 


'Although  the  Control  Act  reatrlcts  acquisition* 
of  control  through  acquisitiona  of  "voting  stock",  12 
U&C  1730(qKl)  (1982),  the  control  preaumption  in 
that  alatute  references  '"voting  acCTirities."  Id.  at 
1730(q)(8).  The  Holding  Company  Act  refers  to 
'^roting  shares".  Id.  at  1730a(8)(2). 


1730b(2){A)  (1982).  The  term  "voting 
stock",  however,  is  not  defined  in  either 
statute.  WhUe  the  Control  Act  offers  a 
definition  of  "stock"  as  "such  stock  or 
other  equity  securities  or  equity 
interests  in  an  insured  institution  which 
is  a  stock  company,  or  rights,  interests, 
or  powers  with  respect  thereto".  12 
U.S.C.  1730(q)  (13)  (1982).  the  Holding 
Company  Act  is  silent. 

In  the  proposal,  the  Board 
incorporated  the  Control  Act  definition 
of 'stock"  into  its  regulations  and 
further  adopted  a  definition  of  the  term 
"voting  stock"  similar  to  that  of  the 
Federal  Reserve  Board  at  12  CFR 
255.2(e)(1)  (1984).  In  the  Board's  view, 
stock,  partnership  shares  or  similar 
interests  are  "voting  stock"  if  they 
entitle  the  holder  to  vote  for  directors  or 
persons  with  the  equivalent  managerial 
functions,  or  if  in  any  other  manner 
voting  of  the  securities  allows  the  holder 
to  direct  the  operations  or  any 
significant  policies  of  the  issuer.  The 
definition  excludes,  however,  preferred 
stock  if  its  voting  rights  are  limited  to 
those  necessary  to  protect  the 
investment  and  do  not  otherwise 
provide  control,  fa  this  regard,  the  Board 
notes  that  preferred  stock  that  would 
have  voting  rights  upon  the  occurrence 
of  specified  events,  e^..  a  default  in 
payment  of  dividends,  would  not  be 
deemed  to  be  "voting  stock"  until  the 
triggering  event  occurred,  unless,  of 
course,  other  characteristics  of  the  stock 
would  cause  it  to  come  within  the 
"voting  stock"  definition.  FinaUy. 
"voting  stock"  was  used  in  place  of 
"voting  shares"  to  avoid  confusion  with 
share  interests  in  a  mutual  institation. 
The  scope  of  the  term  "voting  stock" 
is  clarified  with  respect  to  options  and 
rights  to  acquire  stock  and  securities 
convertible  into  stock.  It  is  noted  that 
the  phrase  in  the  Control  Act  definition 
of  stock  by  which  "rights,  interests,  or 
powers  with  respect  to"  stock  are 
deemed  to  be  stock  is  broad  enough  to 
encompass  virtually  all  options. 
warrants  and  convertible  securities.  In 
the  Board's  view,  however,  the 
definition  should  be  tailored  so  as  to 
include  only  those  instruments  in  which 
the  holder  is  subject  to  the  preponderant 
economic  risk  with  respect  to  the 
underiying  voting  stock.  Thus,  the 
definition  of  "voting  stock"  in  the 
proposal  and  as  adopted  by  the  Board 
today  includes  securities  that  are 
convertible  into  "voting  stock"  or 
exercisable  to  acquire  "voting  stock"  at 
the  direction  or  option  of  the  holder, 
where  the  preponiderant  economic  risk 
of  ownership  of  the  underlying  stock  has 
shifted  to  the  holder  of  the  convertible 
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security  or  right  to  acquire  "voting 
stock." 

In  the  case  of  securities  immediately 
convertible  into  "voting  stock"  at  the 
option  of  the  holder,  without  payment  of 
additional  consideratioii.  the  Board 
regards  the  holder  as  possessing  the 
preponderant  economic  risk  wiUi 
respect  to  the  underlying  "voting  stock" 
and  therefore  such  securities  will  be 
treated  as  the  equivalent  of  the  "voting, 
stock"  into  which  they  are  convertible. 
In  this  regard,  a  security  would  be 
treated  as  immediately  convertible  if  its 
conversion  were  subject  only  to 
regulatory  approval  by  the  Board  which 
would  be  required  in  any  event.  See  FRB 
Staff  Op.  (May  14. 1984),  1  Fed.  Res.  Reg, 
Serv.  section  4-397.2.  In  the  case  of 
other  securities  convertible  into  "voting 
stock"  in  different  circumstances  and  of 
instruments  representing  rights  to 
acquire  "voting  stock"  such  as  options 
or  warrants,  the  question  of  whether  the 
holder  possesses  the  preponderant 
economic  risk  in  the  underlying  stock 
roust  be  resolved  on  the  basis  of  the 
particular  facts  of  each  case. 

For  example,  a  party  may  enter  into 
an  option  agreement  in  which  a 
substantial  portion  of  the  purchase  price 
is  paid  prior  to  conversion  or  exercise. 
Arrangements  also  may  provide  an 
additional  economic  interest  in  the  stock 
such  as  a  provision  that  if  the  option 
goes  unexercised,  the  optionee  has  the 
right  to  share  in  profits  (or  loss)  upon 
sale  of  the  seciuity.  Although  record 
ownership  has  not  passed,  the 
arrangement  gives  the  optionholder  an 
economic  interest  in  the  stock 
equivalent  to  ownership  and  raises 
serious  questions  regarding  actual 
control  of  the  optioned  stock.  For  such 
reasons,  for  example,  an  arrangement 
having  such  attributes  was  deemed  the 
sale  of  a  security  to  the  optionee  for 
purposes  of  section  16(b)  of  the 
Exchange  Act.  15  U.S.C.  78p(b)  (1982). 
See  Bershad  v.  McDonough,  428  F.  2d 
693  (7th  Cir.  1970).  cert  denied  400  U.S. 
992  (1971).  The  regulations  adopted 
today  provide,  however,  that  tfie  Board 
generally  would  consider  the  holder  of  a 
security  convertible  into  "voting  stock" 
or  of  rights  to  acquire  "voting  stock"  not 
to  possess  the  preponderant  economic 
risk  of  ownership  of  the  underiying 
stock  where  the  holder  has  paid  less 
than  50  percent  of  the  consideration 
required  to  directly  acquire  the  stock 
and  has  no  other  economic  interest  in 
the  underiying  stock.  In  other  situations 
where  the  holder's  economic  stake  in 
the  underiying  voting  stock  exceeds  this 
level,  or  is  less  than  50  percent  but  is 
coupled  with  another  interest  in  the 
underiying  stock,  the  Board  expects  that 


specffic  questions  as  to  whether  a 
security  constitutes  "voting  stock"  will 
be  resolved  by  consulting  the  Board's 
Office  of  General  Counsel 

The  Board  believes  that  the  foregoing 
treatment  of  convertible  securities  and 
rights  to  acquire  "voting  stock"  reflects 
a  realistic  assessment  of  the  actual 
control  that  may  be  exercised  by  parties 
owning  or  holding  such  securities  or 
rights.  In  particular,  the  Board  believes 
that  the  definition  of  "voting  stock"  is 
appropriate  in  view  of  the  various  non- 
traditional  means  for  achieving  control 
that  have  developed  in  the  modem 
financial  markets,  in  order  to  enable  the 
Board  to  carry  out  its  responsibilities  to 
scrutinize  acquisitions  and  changes  of 
control  of  insured  institutions  before 
effective  control  has  changed  hands. 
The  Board  notes  further  that  the 
definition  of  "voting  stock"  should  not 
imdude  a  cutomary  stock  purchase 
agreement,  and  thus  bona  fide 
negotiated  transactions  should  not  be 
hampered  by  the  apphcation  of  the  rule. 

Finally,  the  definition  of  "voting 
stock"  also  includes  securities  that, 
upon  transfep>or  any  other  event  within 
the  control  of  the  holder,  would  become 
"voting  stock",  unless  the  securities  also 
require  that  they  can  only  be  transferred 
in  a  widely  dispersed  sale  or  public 
offering.  TTiis  provision  of  the  definition 
is  necessary  to  address  arrangements  in 
which  an  institution  issues  to  a 
prospective  acquiror  a  security  which 
converts  to  "voting  stock"  upon  transfer 
to  a  third  party.  Such  securities  have 
been  used  in  stakeout  agreements  to 
give  the  prospective  acquiror  assurance 
that  the  tai:get  will  not  become  the 
subject  of  another  takeover.  Since  these 
arrangements  give  the  prospective 
acquiror  substantial  control  over  a  large 
block  of  stock,  including  the  ability  to 
transfer  control  to  a  third  party,  the 
Board  is  of  the  view  that  such  a  security 
is  tantamount  to  acquisition  of  the  stock 
itself  The  Board  notes  that  the  Federal 
Reserve  Board  has  taken  a  similar 
position  with  respect  to  such 
arrangements  under  the  Bank  Holding 
Company  Act.  See  Policy  Statement  on 
Nonvoting  Equity  In'vestments  by  Bank 
Holding  Companies,  12  CFR 
225.143(c)(6)  (1984). 

With  respect  to  the  treatment  of 
warrants  and  options,  one  commenter 
argued  that  all  warrants  and  options  to 
acquire  "voting  stock."  except  those  for 
which  no  consideration  at  all  has  been 
paid,  should  be  deemed  to  be  "voting 
stock."  The  Board  agrees  that,  i^ere  no 
consideration  has  been  paid,  convertible 
securities  generally  should  not  be 
deemed  to  be  "voting  stock."  However, 
in  the  experience  rjf  the  Board,  when  an 
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acquiror  has  paid  leas  than  SO  percent  of 
the  conversion  price,  the  preptuiderant 
economic  risk  may  not  have  been 
assumed  and  the  interest  in  the 
underlying  voting  stock  cannot  be 
presuined  to  be  equivalent  to  ownership. 
In  this  case  the  holder  is  not  in  a 
position  of  assuming  the  real  eoonomic 
risk  of  ownership  as  bad  it  paid  in 
excess  of  50  percent  of  the  exercise  or 
conversion  price.  Further,  becaose  the 
holder  must  commit  substantial 
financial  resources  in  ordo-  to  obtain  the 
"voting  stock,"  the  Board  believes  that 
an  institution's  management  may  be  less 
likely  to  be  influenced  by  demands  oi 
the  holder  than  if  the  underlying  "voting 
stock"  could  be  obtained  without  further 
substantial  cost  Therefore,  the  Board 
has  determined  not  to  change  the  text  of 
the  provision  in  the  final  regulation  as 
suggested  by  the  commenter. 

Another  commenter  requested  that  the 
phrase  "no  other  economic  interest"  in 
the  underlying  voting  stock  be  clarified 
in  the  context  of  providing  the  holder  of 
securities  with  the  preponderant 
economic  risk.  As  noted  above,  it  has 
been  the  Board's  experience  that  an 
option  holder  may  have  an  additional 
interest  in  the  underlying  "voting  stock," 
such  as  the  ability  to  share  in  any  profit 
derived  from  the  sale  of  the  underlying 
"voting  stock."  or  to  direct  the  sale  of 
the  stock,  b)  such  a  case,  the  Board 
could  deem  the  option  holder  to  own  the 
"voting  stock"  based  on  his  interest  in 
the  value  of  such  stock.  The  existence  of 
other  economic  interests  will  depend 
upon  the  facts  ami  circumstances  of 
each  particular  case,  however,  and 
therefore,  the  Board  has  concluded  that 
it  would  not  be  feasible  to  further  refine 
this  aspect  of  the  definition. 

The  Board  also  received  an  inquiry 
from  one  commenter  concerning  the 
proper  calculation  applied  to  convertible 
securities  or  rights  to  acquire  "voting 
stock"  which  are  deemed  to  be  "voting 
stock"  for  purposes  of  determining 
whether  control  of  an  insured  institution 
exists.  In  response,  the  Board  has 
darified  the  manner  in  which  the 
calculation  should  be  made.  The  final 
regulation  details  that  for  the  purposes 
of  calculating  the  percentage  of  voting 
stock  held  by  a  particular  acquiror, 
stock  or  other  securities  convertible  into 
"voting  stock"  or  exercisable  to  acquire 
"voting  stock"  which  are  deemed 
"voting  stock"  are  included  in 
calculating  both  the  amount  of  voting 
stock  held  by  the  particular  acquiror  and 
the  total  amount  of  stock  outstanding, 
only  to  the  extent  of  the  voting  stock 
obtainable  by  the  acquiror  by 
conversion  or  exercise  of  such  stock  or 
other  securities. 


Acquisitioiis  of  Csntiol 

A.  Summary 

Section  574.3  sets  forth  the  priof^ 
review  requirements  for  an  acquisition 
of  control  of  an  insured  institution.  The 
section  is  divided  into  two  paragraphs 
which  differentiate  betvreen  acquisitions 
which  are  subject  to  either  the  Control 
Act  or  the  Holding  Company  Act,  a 
paragraph  which  describes  transactions 
that  are  exempt  fit)m  review,  a 
paragraph  describing  transactions  that 
are  exempt  from  prior  Board  scrutiny 
but  are  subject  to  post-acquisition 
review,  and  a  paragraph  that  describes 
transactions  which  are  absolutely 
prohibited  under  the  Holding  Company 
Act. 

B.  Required  Application  m-  Notice 

Paragraph  (a)  restates  the  acquisition 
restriction  requiring  prior  Board 
approval  of  an  application  filed 
pursuant  to  the  Holding  Company  Act 
which  is  now  found  in  12  CFR  584.4  (a) 
and  (b).  Pursuant  to  the  Holding 
Company  Act  any  company,  including  a 
savings  and  loan  holding  company,  is 
prohibited  from  acquiring  control  of  an 
insured  institution  unless  it  has  received 
the  prior  written  approval  of  the  Board. 
As  is  discussed  below,  a  potential 
acquiror  must  follow  the  procedm^l 
requirements  regarding  holding 
company  ai^lications  found  in  8  574.6. 
An  application  may  be  approved  under 
this  paragraph  by  the  Principal 
Supervisory  at  the  appropriate  Federal 
Home  Loan  Bank  if  the  application 
complies  with  the  Board's  standards  for 
delegated  authority  found  in  §  574.8. 

Paragraph  (b)  requires  the  submission 
of  written  notice  by  any  person  (or 
group  of  persons)  seeking  to  acquire 
control  of  an  insured  institution.  Such 
notice  must  include  information  required 
by  the  Control  Act  in  the  appropriate 
form  provided  by  the  Board.  This 
para^aph  re^daces  the  prior-notice 
requirements  oi  the  Control  Act 
regulation  now  found  at  12  CFR  563.18- 
2(c).  A  determination  of  whether  to 
disapprove  a  notice  most  be  rendered 
within  the  60  day  review  period  as 
described  in  (  574J)  and  may  also  be 
made  by  the  Principal  Supervisory 
Agent  if  the  application  or  notice 
complies  with  the  standards  for 
delegated  authority,  found  in  f  574.8. 

C.  Transaction  Exempt  From  Review 

In  paragraph  (c)  of  {  5743,  the  Board 
has  described  acquisition-of-control 
transacticMM  which  ate  entirely  exempt 
fi'om  the  Board's  review  process.  The 
paragrai^  is  divided  into  three 
components  and  incorporates 
exemptions  that  are  provided  by  the 


Holding  Company  Act  and  in  ^ 
Board's  current  regulations 
implementing  the  Control  Act  with  a 
third  exemption  for  transactions  in 
which  information  has  been  submitted 
to  the  Board  or  wrfiich  bare  been 
approved  under  the  current  regulations. 

Subparagraph  |  574.3[c)[1)  provides 
five  exemptions  for  transactions 
involving  acquisitions  of  insured 
institutions  by  "companies'*  which 
would  otherwrise  be  subject  to  the 
application  and  prior-approval  process. 
Tlie  same  exempflons  are  made 
available,  where  ap>plicaUe,  to 
acquisitions  by  "persons"  pursuant  to 
i  574.3(c)(2)(i).  The  first  enumerated  as 
S  574.3(c)(l)(i),  exempts  transactions  in 
which  control  is  acquired  under  the 
terms  of  testamentary  trusts  exempt 
from  the  definition  of  savings  and  loan 
holding  company.  See  12  U.S.C. 
1730a(a)(3)(B).  lliis  exemption  merely 
obviates  the  need  for  sodi  a  trust  to 
receive  prioi  approval  to  control  an 
insored  institution  because  Congress 
has  determined  that  such  a  trust  need 
not  be  regulated  as  a  savings  and  loan 
holding  company.  It  is  noted  tttat  an 
exemption  is  not  jwovided  for  inter 
vnros  trusts  because  the  exemption  in 
the  Holding  Company  Act  only  extends 
to  soch  trusts  which  already  control  an 
insured  institution.  See  12  U.S.C 
1730a(aK3Ki)  (1982);  12  CFR 
574.2(k)(2)(i). 

The  second  exemption  concerns 
reorganizations  which  are  exempted 
fi'ora  the  application  process  in  the 
Holding  Company  Act  at  12  U.S.C. 
17308(e)(lHB)(ii).  The  exemption  allows 
the  acquisition  of  control  of  an  insured 
institution  by  a  newly  formed  company 
which  is  confat)Ued  by  the  same 
acquirors  (which  may  be  persons  or 
companies)  dnt  have  controlled  the 
insured  institution  for  the  immediately 
preceding  three  years.  The  Board  is 
aware  that  simple  reorganizations  which 
would  not  vest  control  of  the  institution 
in  any  new  stockholders  may  fail  to 
qualify  for  the  exemption  due  to  the 
widely-held  natare  of  the  institution's 
stock,  and  that  sach  reorganizations 
ordinarily  do  not  present  major 
si^tantive  issues  for  review. 
Accordingly,  die  Board  already  has 
directed  its  staff  to  devise  a  streamlined 
review  procedure  for  these  type*  oi 
transactioos,  wludi  the  Board  hopes  to 
be  able  to  consider  in  die  near  future. 
This  second  exemption  also  codifies  the 
Board's  kmg-staBding  interpretation  that 
only  sinqile  reor^nizations  are  exenpl 
and  if  any  other  transaction  occurs,  sudi 
as  an  assumption  of  a  previous  owner's 
debt  by  the  new  bedding  company,  the 
reorganization  does  not  qualify  for 
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exempt  status.  In  order  to  take 
advantage  of  this  exemption,  acquirors 
are  required  to  file  a  Form  H-(e>4 
demonstrating  their  qualification.  The 
Board's  General  Counsel  is  delegated 
authority  to  consider  the  filing  and  is 
obliged  to  indicate  any  disapproval  of 
the  claim  of  qualification  for  the 
reorganization  exemption  within  30  days 
of  receipt  or  the  reorganization  would 
be  deemed  to  be  approved.  Because  of 
the  specificity  of  this  exemption,  the 
Board  finds  that  its  policy  statement  on 
exempt  reorganizations,  at  12  CFR  589.2, 
is  no  longer  necessary  and  is  revoking  it. 
It  should  be  noted  that  pursuant  to  the 
language  of  the  Holding  Company  Act 
and  past  interpretations  of  this 
provision,  the  Botud  would  regard  this 
reorganization  exemption  as  applicable 
only  where  the  controHing  person  or 
persons  have  remained  unchanged  for 
the  entire  three-year  period  and  group 
members  have  acted  together  to 
exercise  control  of  the  institution.  See, 
e.g..  Op.  G.C.  March  12, 1970.  Further, 
the  defined  term  "acquiror"  is  employed 
to  clarify  that  companies  may  make  use 
of  the  exemption.  The  Holding  Company 
Act  proVfdes  that  the  exemption  is 
available  for  "persons"  that  have  had 
the  requisite  control.  The  definition  of 
"acquiror"  in  the  final  regulations  is 
substantially  identical  the  definition  of 
"persons"  in  the  Holding  Company  Act 
See  12  U.S.C.  1730a(a)(l)(G).  Thus,  in  the 
Board's  view,  the  new  regulation  simply 
clarifies  the  types  of  transactions 
covered  by  the  Holding  Company  Act. 

The  third  exemption  concerns  the 
acquisition  of  control  through  the  pledge 
or  hypothecation  of  stock  or  the 
liquidation  of  a  loan,  in  both  cases 
where  the  transaction  was  contracted  in 
good  faith  and  in  the  ordinary  course  of 
business  of  the  lender.  The  exemption 
extends  for  one  year  from  the  date  that 
control  was  acquired,  but  may  be 
extended  further  upon  written  approval 
of  the  Board.  This  exemption  is  derived 
from  the  exemption  provided  for  in  the 
Holding  Company  Act  at  12  U.S.C. 
1730a(e)(4).  The  Board  notes  that  where 
a  company  qualifies  for  this  exemption, 
such  a  company  would,  in  fact  be  a 
savings  and  loan  holding  company  and 
as  such  subject  inter  alia,  to  the 
regisfration  requirement  of  the  Holding 
Company  Act  at  12  U.S.C.  1730a(b),  but 
would  not  be  required  to  secure  the 
Board's  approval  prior  to  exercising 
control  (including  taking  possession)  of 
the  stock.  The  Board  further  notes  that 
this  exemption  is  intended  to  be  limited 
to  instances  in  which  the  seciu^d  lender 
needs  to  act  quickly  in  order  to  protect 
its  investment  It  is  also  the  Board's 
view  that  this  exemption  is  unlikely  to 


be  available  to  "persons"  rather  than 
"companies"  because  of  the  requirement 
that  the  loan  in  question  be  in  the 
ordinary  course  of  business  of  the 
lender.  In  light  of  previous  experience, 
the  Board  has  concerns  that  fraudulent 
transactions  may  occur  in  which  a 
person  becomes  a  debtor  with  the  intent 
of  defaulting  so  that  the  lender  may 
acquire  control  of  an  insured  institution 
while  avoiding  prior  approval  under  the 
Acts.  Accordingly,  the  regulation 
requires  that  the  Board  be  notified 
within  30  days  of  any  transaction  for 
which  this  exemption  is  claimed  in  order 
to  monitor  compliance  and  to  ensure 
that  the  exemption  is  available  only  for 
loans  confracted  in  good  faith  and  in  the 
ordinary  course  of  business  of  the 
lender.  In  addition,  it  should  be  noted 
that  this  does  not  relieve  an  insured 
institution  or  insured  bank  from  its 
obligation  to  report  a  loan  secured  by 
stock  of  an  insured  institution  under 
§  574.5(b).  discussed  below. 

The  Board  has  clarified  two  other 
situations  in  which  exemptions  exist 
which  are  not  expressly  provided  for  in 
either  the  Holding  Company  Act  or  the 
Control  Act.  The  first  concerns  control 
obtained  through  a  percentage  increase 
in  stock  ownership  following  a  pro  rata 
stock  dividend  or  stock  spht  in  cases 
where  the  proportional  interests  of  the 
recipients  remain  substantially  the 
same.  As  previously  discussed,  the 
stockholder  would  not  be  deemed  to 
"acquire"  the  stock  and  therefore  would 
not  be  subject  to  the  prior-appi:ova] 
requirements.  See  12  CFR  574.2(a). 

The  final  rule  also  provides  an 
exemption  to  clarify  the  fact  that  once 
control  of  an  insured  institution  is 
approved,  additional  stock  may  be 
acquired  without  Board  approval,  if  the 
acquisition  is  consistent  with 
representations  made  by  he  acquiror  in 
its  appUcation  or  notice  and  with  any 
conditions  imposed  by  the  Board  or  its 
delegate  in  the  initial  approval.  The 
Board  wishes  to  take  this  opportunify  to 
put  prospective  acquirors  on  notice  that 
their  applications  or  notices  will  be 
reviewed  and  their  financial  resources 
analyzed  as  if  they  were  seeking  to 
acquire  100  percent  of  an  insured 
institution's  voting  stock,  unless  their 
application  or  notice  specifically  states 
otherwise.  In  the  latter  case,  the 
application  or  notice  will  be  analyzed 
with  respect  to  such  amount,  but  the 
Board  or  its  delegate  may  limit  its 
approval  to  the  acquisition  of  such 
amount.  Where  the  Board  conditions  its 
approval  to  acquire  control  on  the 
purchase  of  a  limited  amount  of  stock, 
an  applicant  seeking  to  make  additional 
acquisitions  would  be  required  to  apply 


to  have  that  condition  modified  based 
on  a  change  of  circumstances. 

Section  574.3(i)(2)  provides  four 
exceptions  for  transactions  which  would 
otherwise  require  prior  notification  of 
the  Board  pursuant  to  the  Control  Act  in 
accordance  with  S  574.3(b).  First  the 
Control  Act  is  specifically  inapplicable 
to  any  transaction  which  is  subject  to 
the  Holding  Company  Act  12  U.S.C. 
1730(q)(17).  Accordingly,  any 
transaction  for  which  approval  is 
required  under  paragraph  (a)  of  S  574.3 
(implementing  the  Holding  Company 
Act  acquisition  application  process)  is 
exempted  bom  the  notice  requirement  of 
paragraph  (b)  of  5  574.3.  Second,  any 
type  of  transaction  which  is  excepted 
from  review  under  the  Holding 
Company  Act  is  excepted  ftx)m  the 
Confrol  Act  notice  requirement  by 
§  574.3(c)(2)(ii).  The  third  exception 
covers  transactions  for  which  other 
applications  are  filed  where  the  Board 
will  receive  information  comparable  to 
what  it  would  receive  in  a  Control  Act 
notice.  This  exception  is  limited, 
however,  to  exclude  situations  where 
the  acquisition  of  control  through  the 
other  transaction,  e.g.,  merger,  would 
cause  individuals  who  were  not 
previously  in  control  of  an  FSLIC- 
insured  institution  in  accordance  with 
the  Control  Act  to  acquire  control.  For 
example,  the  exception  would  not  apply 
if.  as  part  of  a  merger  transaction,  an 
individual  not  currently  in  control  of  an 
insured  institution  would  acquire 
control.  In  that  case,  a  Control  Act 
notice  would  need  to  be  filed  in  addition 
to  the  merger  apphcation. 

The  exemptions  also  include  thtf 
current  regulatory  exemption  for 
acquisitions  of  additional  stock  of  an 
insured  institution  either  by  a  person 
(including  persons  acting  in  concert) 
who  (1)  has  continuously  held  more  than 
25  percent  of  an  institution's  voting 
stock  since  the  effective  date  of  the 
Control  Act,  March  9, 1979.  or  (2)  has 
maintained  control  of  the  insured 
institution  continuously  since  acquiring 
control  in  compliance  with  the  Control 
Act  and  regulations  thereunder, 
provided  the  acquisition  is  consistent 
with  any  conditions  imposed  in 
connection  with  the  previous  approval 
and  with  any  representations  made  by 
the  acquiror  in  its  notice.  With  respect 
to  both  exemptions,  the  Board  wishes  to 
note  that  where  the  25  percent 
ownership  or  control  exists  by  virtue  of 
a  group  of  persons  acting  in  concert,  the 
exemption  is  available  only  for  the 
group  as  constituted  on  March  9, 1979,  or 
at  the  time  of  acquisition  of  control  in 
compliance  with  the  Control  Act  as  the 
case  may  be.  In  addition,  an  exemption 
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is  ptovkled  with  respect  to  penons  that 
would  have  beea  deemed  to  control  an 
insured  institution  on  the  basis  of  the 
proposed  control  presumptions  prior  to 
the  efTective  date  of  this  regulation. 
Proposed  S  574.3(c)(2HivMC)  has  been 
eliminated  because  its  iBovisiosis  are 
inccHporated  in  other  sections  of  the 
regulation. 

With  respect  to  all  of  the  foregoing 
exemptions,  acquirors  also  shoi^  be 
aware  that  the  presence  of  an 
exemption  for  the  approval  process  or 
an  exemption  &om  the  requirement  of 
prior  approval  under  the  Holding 
Company  Act  does  not  necessarily 
mean  that  the  acquiror  is  exempt  from 
other  provisions  (A  the  Hdding 
Company  Act  As  previously  discussed, 
certain  trusts  are  specifically  excluded 
from  the  definition  of  a  savings  and  loan 
bidding  company  and  thus  would  be 
entirely  exempt  under  the  Act  However, 
a  company  that  acquires  control  of  an 
insured  institution  in  connection  with  a 
foredosure  that  is  exempt  from  the 
apfmival  process,  for  example,  is 
exempted  only  from  sections  40e(c)(2) 
and  408(g}  of  the  Holding  Company  Act 
12  U.S.a  1730  (cM2)  and  (g)  (1962).  Other 
types  of  exempt  acquisitions  of  control, 
such  as  an  exempt  reorganization,  also 
leave  the  acquiring  company  fully 
8ub)ect  to  ail  other  provisions  of  the 
Holding  Company  Act. 

The  Board  is  aware  that  acquiatioos 
are  in  progress  during  the  course  of  this 
rulemaking  procedure,  and  that 
applications  or  notices  have  been  filed 
with  the  Board  without  a  detennination 
being  rendered  by  the  Board  upon  this 
regulation  becoming  effective.  The 
Board  has,  therefore,  determined  that  all 
applications  and  notices  which  were 
filed  and  are  materially  complete  on  the 
effective  date  of  this  regulation  wiU  be 
subject  to  the  cnrrent  regulations  under 
the  Control  Act  and  the  Holding 
Company  Act 

The  Board  received  several  comments 
concerning  the  extent  to  which  the  rule 
would  apply  to  acquirors  whose  status 
as  of  the  effective  date  of  the  rale  is 
within  the  scope  of  a  control 
determination  yet  who  were  not  deemed 
to  be  in  control  of  an  insured  institution 
under  the  Board's  current  rules.  One 
commenter  urged  the  Board  to  require 
all  companies  that  would  be  deemed  to 
control  an  insured  institution  based  on 
the  new  regulations  be  given  a  brief 
grace  period  either  to  file  for  approval  of 
their  control  relationship  or  divest  their 
holdings.  The  Board  does  not  believe 
that  such  a  result  woald  be  equitable  or 
feasible.  Such  a  result  could  require  an 
acquiror  to  file  for  regulatory  approval 
based  upon  actions  taken — ^potentially 


years  ago.  Further,  as  previoosly 
discuswd,  both  the  Control  Act  and  the 
Holding  Company  Act  generally 
envision  filings  pEkw  to  an  acquisition  of 
control  of  an  insured  institutioQ. 
However,  the  Board  will  require  a 
notice,  api^catkui  or  rebntUd 
agreement  as  appropriate,  to  be  filed 
and  approved  prior  to  such  an  acquiror 
acquiring  any  additional  voting  stock  or 
obtaining  any  additional  control  factor 
after  the  effective  date  of  the  role. 

D.  Transactiona  Exempt  From  Prior 
Approval  or  Notice 

Section  574.3(d)  specifies  exemptions 
from  the  requirements  of  prior  approval 
or  prior  notice  under  the  Holding 
Company  and  Control  Acts, 
respectively.  These  limited  exemptions 
are  provided  to  accommodate  situations 
wh^  persons  or  companies  may  not  be 
capable  of  controlling  the  timing  of  the 
transaction  which  results  in  the  control 
relationship.  Similar  exemptions,  for 
stock  acquired  through  a  bona  fide  gift 
testate  or  intestate  succession,  or  in 
satisfaction  of  a  debt  contracted  in  good 
faith,  currently  t^pear  as  exemptions 
from  prior  notice  under  the  Control  Act 
regulations  at  12  CFR  563.18-2(d)(2)  (i) 
and  [ii)  (1985).  Control  that  is  obtained 
through  a  percentage  increase  in 
ownership  following  a  stock  split  or 
redemption  that  was  not  pro  rata  or 
essentially  pro  rata  in  nature  also  may 
be  exempt  from  a  prior-filing 
requirement  and  also  are  subject  to  an 
after-the-fact  filing,  as  are  all  die 
transactions  in  this  category. 
Transactions  included  in  this  exemption 
also  may  arise  where  a  person  or 
company  acquires  voting  rights  with 
respect  to  previously  non-voting  stock, 
e.g.,  upon  defeolt  or  pasrment  of 
dividends  on  preferred  stock,  or  gains  a 
control  factor,  e.g.,  becomes  one  of  the 
two  largest  shareholders  of  an 
institution,  snch  as  if  die  largest 
shareholder  sells  its  stock  to  several 
purchasers,  as  a  result  of  actions  of  third 
parties  not  within  the  acquiror's  control, 
in  the  event  an  investor  thereby  would 
be  determined  to  be  in  control,  either 
conclusively,  or  subject  to  rebuttal,  the 
prior-filing  exemption  would  be 
available. 

These  exemptions,  however,  are 
subject  to  certain  conditions  in  order  to 
safeguard  against  abuses.  First  an 
acquiror  obtaining  stock  or  a  cmitrol 
factor  under  circumstances  covered  by 
an  exemption  from  prior  approval  or 
prior  notice  must  file  an  application, 
iwtice  or  rebuttal  with  the  Corporation 
as  soon  as  practicable  and  at  least 
within  90  days  of  acquisition  of  the 
stock  or  control  factor.  A  r^Mittal, 
appUcation  or  notice  submitted  under 


these  circnmstances  woidd  not  be 
treated  as  an  after-the-^ct  rebuttal, 
application  or  notice,  as  the  case  may 
be,  submitted  by  a  party  in  control  of  an 
insured  institution  in  violation  of  the 
Board's  rules,  which  would  constitute  a 
"presun^}tive  disqualifier"  under  the 
rule.  Second,  during  the  pendency  of  the 
Corporation's  review,  the  acquiror  may 
not  take  any  actions  designed  to 
influence  the  management  or  policies  or 
efiect  a  change  in  control  of  the  insured 
institution  in  question,  and  the 
Corporation  may  require  the  acquiror  to 
take  steps  such  as  Rptting  excess  stock 
in  trust  or  agreeing  to  pro  rota  voting 
arrangements  to  ensure  that  control  is 
not  exercised.  Third,  if  the  Board 
disapTm>ve8  the  acquiror's  application 
or  notice,  the  acquiror  will  be  required 
to  divest  stock  or  otherwise  assume  a 
noncontrol  status  within  one  year  of  the 
Board's  action,  or  such  shorter  period  as 
the  Board  may  order  in  rendering  its 
decision.  It  is  noted  that  control 
acquired  throu^  testate  or  intestate 
succession  is  subject  to  less 
cumbersome  procedures.  The  Board 
believes  that  these  procedures  are 
adequate  to  monitor  changes  in 
ownership  that  may  occnr  throng 
testate  or  intestate  succession. 

The  Board  notes  that  these 
exemptions  are  predicated  upon  the 
assumptian  that  acqaJrors  may  gain 
control  of  an  insured  institutioD  through 
a  transaction  over  which  they  have  no 
control.  The  regulations  require  that  an 
appropriate  application,  notice  or 
rebuttal  would  be  filed  prior  to  die 
acquisition  if  the  acquiror  were  capable 
of  controUing  the  tiaiiBg  of  the  stock 
transaction,  or  other  event  that  caused 
the  acquiror  to  be  deemed  to  be  in 
control. 

E.  Prohibited  Acquisitions 

Paragraph  (e)  sets  forth  the  Holding 
Company  Act's  protnbitiona  on 

acquisitions  that  would  result  in  the 
formatioB  of  certain  interstate  holding 
companies.  See  12  U.S.C.  1730B(eK3) 
(1962).  Snch  acquisitions  may  be 
approved,  however,  in  accordance  with 
the  emergency  thrift-acquisition 
provisions  of  12  U5.C.  1730B(m)  (19B^. 
In  addition,  the  Board  may  arrange 
interstate  supervisory  mergers  involving 
federally-diartered  subsidiarws  of 
holding  companies  pursuant  to  its 
branching  policy  statement  for  federal 
associations.  12  CFR  556.5(aK3]  (1985). 
See  Independent  Baakers  Association  of 
America  v.  Federal  Home  Loan  BaiA 
Board.  557  F.  Sopp.  23  (D.D.C.  1982).  In 
addition,  paragraph  (e)(l}  also  has  been 
amended  to  codify  recent  interpretatioDS 
of  the  scope  of  the  "multi-state  multiple'' 
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provisions  of  the  Holding  Company  Act 
issued  by  the  Office  of  General  Counsel. 

Deterxninatioiu  of  Control 

A.  Summary 

The  most  extensive  amendments  to 
the  current  regulations  contained  in  the 
proposal  concerned  the  clarification  of 
the  definition  of  "control"  of  an  insured 
institution.  As  already  noted,  both  the 
Control  Act  and  the  Holding  Company 
Act  employ  broad  definitions  of  the  term 
"control".  The  Control  Act  describes 
control  as  the  power,  directly  or 
indirectly,  to  direct  ihe  management  or 
policies  of  an  insured  institution.  12 
U.SC.  1730(q)(8)(B)  (1982).  The  Holding 
Company  Act  provides  that  the  term 
includes  control  in  any  manner  of  the 
election  of  the  majority  of  the  directors 
of  an  insured  institution.  Id  at 
1730a(a}{2)(A).  Control  also  may  be 
found  under  the  Holding  Company  Act  if 
the  Corporation  determines  that  a 
person,  directly  or  indirectly,  exercises  a 
controlling  influence  over  the 
management  or  policies  of  an  insured 
institution.  Id.  at  1730a(2)(D).  Under 
either  statute,  the  acquisition  of  more 
than  25  percent  of  an  insured 
institution's  voting  stock  is  conclusively 
deemed  the  acquisition  of  control.  12 
U5.C  1730(q)(8)(B);  1730a(a)(2)(A) 
(1982).  While  the  current  Holding 
Company  Act  regulations  simply  restate 
the  statutory  indicia  of  control.  12  CFR 
583.28  (1985).  the  Control  Act 
regulations,  like  those  of  the  other 
federal  financial  institutions  regulatory 
agencies,  set  forth  an  additional 
presumption  of  control  at  12  CFR  563.18- 
2(c)(2)  (1985).  This  presumption  arises 
when  a  person  acquires  the  power  to 
vote  more  than  10  percent  of  any  class 
of  voting  securities  of  an  insured 
institution  that  has  a  class  voting 
securities  registered  under  section  12  of 
the  Exchange  Act  15  U.S.C.  781  (1982), 
and  such  stock  is  "actively  traded."" 


»  A»  origmally  promulgated  the  Board'i  Control 
Act  reguUtioaf  eatablished  two  control 
presumptioos  deeming  a  person  to  acquire  control  if 
he  or  (he  acquired  more  than  10  percent  of  an 
insured  inatttutiona  atock  and  either  (l) The 
institution  had  a  class  of  stock  registered  under  the 
Exchange  Act  or  (2)  the  acquiror  was  the 
institutions  largest  shareholder  following  the 
acquisition.  Amendments  Relating  to  Change  in 
Savings  and  Loan  Control  Act,  Board  Resolution 
No.  79-121.  44  FR  10500  CFeb.  21. 1979).  These 
presumptions  were  the  same  ones  that  are  currently 
found  in  the  regulations  of  the  other  federal 
financial  institutions  regulatory  agencies.  See  12 
CFR  5.50(e);  225.41(b)(2);  303.15(a)  (1984). 
Subsequently,  the  control  presumption  with  respect 
to  institutions  with  a  registered  class  of  voting 
securities  was  limited  to  iiutitutions  that  had  more 
than  1200  shareholders  and  $250  million  in  assets. 
See  Federal  Savings  and  Loan  Institutions,  Change 
in  Control  Board  Resolution  No.  80-401,  45  FR  55683 
(Aug.  21. 1980).  Finally,  in  1982.  the  presumption 


With  the  increase  in  acquisition 
activity  in  recent  years,  the  Board  and 
its  staff  have  regularly  been  confronted 
with  a  variety  of  investments  in 
securities  of  insured  institutions  which 
raise  control  concerns  under  the  statutes 
but  which  may  not  be  precisely  covered 
by  the  control  criteria  set  forth  in  the 
current  regulations.  To  deal  with  these 
situations,  the  Board  has  resorted  to  the 
generalized  formulations  of  control  in 
the  statutes  to  compel  compliance.  The 
variety  of  the  Board's  experience  in 
administering  the  Control  Act  and 
Holding  Company  Act  has  allowed  it  to 
identify  certain  factors  that  raise 
questions  as  to  whether  the  investor  has 
the  power  to  control  the  association  or 
is  in  fact  exerting  a  controlling  influence 
on  the  institution.  To  facilitate 
compliance  with  the  Acts,  and  to 
expedite  resolution  of  these  issues,  the 
regulations  incorporate  these  factors  as 
part  of  a  more  comprehensive  and 
realistic  series  of  control 
determinations.  When  such  factors  are 
present  at  the  same  time  an  investor  has 
a  certain  level  of  securities  ownership, 
the  investor  would  be  determined, 
subject  to  rebuttal,  to  have  acquired 
control.  This  revised  system  should  not 
only  serve  the  Board's  goal  of  increased 
compliance  but  should  also  benefit 
acquirors  and  investors  by  giving  them 
advance  notice  of  how  the  Board  will 
examine  their  investments. 

Control  determinations  under  both 
Acts  are  set  forth  in  S  574.4.  The  section 
is  divided  into  control  determinations 
specifically  mandated  by  the  Acts  and 
control  determinations  based  upon 
circumstances  which,  in  the  Board's 
experience,  constitute  situations  in 
which  an  acquiror  typically  would  be 
capable  of  actual  control  by  directing 
the  management  and  policies  of  an 
insured  institution.  The  control 
determinations  which  are  mandated  by 
the  Acts  are  termed  "conclusive  control 
determinations"  and  are  set  forth  in 
§  574.4(a).  The  control  determinations 
which  would  otherwise  provide  an 
investor  with  actual  control  are 
enumerated  in  S  574.4(b}  and  termed 
"rebuttable  control  determinations." 

Both  conclusive  and  rebuttable 
determinations  of  control  may  occur  on 
the  basis  of  one  or  more  transactions. 
Thus,  the  proper  filing  must  be  made 
prior  to  the  commencement  of  a 
multistep  transaction  which  would 


regarding  largest  shareholders  was  eliminated  and 
the  presumption  with  reapect  to  institutions  with  a 
registered  class  of  voting  securities  was  revised  to 
require  active  trading  in  the  stock,  rather  than  1200 
shareholders  and  $250  million  in  assets. 
Amendments  Relating  to  Change  in  Control.  Board 
Resolution  Na  82-507.  47  FR  34120  (Aug.  8, 1982). 


ultimately  vest  the  acquiror  with  control 
of  an  insured  institution. 

B.  Conslusive  Control  Determinations 

Section  S74.4(a)  sets  forth  as 
conclusive  control  determinations  the 
statutorily  spedified  criteria  of  the  term 
"control."  Paragraph  (a)  follows  the 
statutory  criteria  and  establishes  a 
conclusive  determination  of  control 
when  an  acquiror,  directly  or  indirectly, 
or  acting  in  concert  with  others,  acquires 
more  than  25  percent  of  a  class  of  voting 
stock  of  an  insured  institution.  The 
provision  integrates  the  control 
determinations  of  the  two  statutes. 
Although  the  Holding  Company  Act 
speaks  of  a  person  who  "owns,  controls, 
or  holds  with  power  to  vote,  or  holds 
proxies  representing"  stock  while  the 
Control  Act  refers  to  a  person  who 
"acquires"  the  stock,  the  two  statutory 
provisions  have  been  interpreted  in  a 
manner  that  covers  essentially  the  same 
transactions.  As  a  rule,  an  acquisition  of 
stock  results  in  control  of  that  stock.  The 
implementing  regulations  also  specify 
that  control  is  achieved  upon  the 
acquisition  of  more  than  25  percent  of  a 
class  of  voting  stock,  which  is  the 
language  used  in  the  Control  Act.  The 
Holding  Company  Act  provides  that 
control  is  present  upon  ownership  or 
control  of  more  than  25  percent  of  an 
institution's  voting  "shares"  rather  than 
a  class  of  voting  stock.  In  most  cases, 
the  change  will  not  make  a  difference 
because  insured  institutions  generally 
only  have  one  class  of  voting  securities. 
The  Board  has  noted,  however,  that 
there  are  institutions  that  have  begun 
using  different  classes  of  common  stock 
to  limit  or  structure  control  of  the 
institution,  a  situation  not  present  when 
the  Holding  Company  Act  was  drafted. 
In  the  Board's  view,  the  acquisition  of  25 
percent  of  such  a  class  would  raise 
Holding  Company  Act  concerns  and 
should  be  subject  to  its  requirements  in 
order  to  prevent  evasions  of  the  Act. 

Paragraph  (a)  also  Usts  other 
conclusive  control  determinations, 
including,  with  respect  to  both  an 
•insured  institution  and  a  company, 
holding  irrevocable  proxies  representing 
more  then  25  percent  of  any  class  of 
voting  stock  of  the  institution  or 
company;  any  combination  of  shares  of 
a  class  of  voting  stock  and  irrevocable 
proxies  with  respect  to  such  stock 
representing  more  than  25  percent  of  the 
class;  control  in  any  manner  of  the 
election  of  a  majority  of  the  institution's 
or  company's  directors;  and,  with 
respect  to  determining  control  of  a 
company  only,  control  of  the  election  of 
a  majority  of  the  company's  trustees,  a 
position  as  general  partner,  contribution 
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of  more  than  25  percent  of  capital,  or  a 
position  as  trustee  with  respect  to 
control  of  a  trust. 

Finally,  paragraph  (a)  states  general 
definitions  of  actual  control  for  both 
statutes.  Although  the  wording  of  the 
Control  Act  control  definition,  12  U.S.C. 
1730(q)(8)(B)  (1982),  differs  slightly  from 
that  contained  in  the  Holding  Company 
Act  at  12  U.S.C.  1730a(2)(D)  (1982).  the 
Board  believes  that  the  differences  in 
formulation  are  not  of  substance'  and 
that  both  statutes  were  designed  to 
address  the  same  general  type  of 
controlling  influence  over  the  a^airs  of 
an  insured  institution.  In  the  Board's 
view,  it  is  appropriate  that  control 
determinations  under  both  the  Control 
Act  and  the  Holding  Company  Act  be 
made  in  advance  of  actual  exercise  of 
controlling  influence.  Prior  review  is 
fundamental  to  the  purposes  and 
structure  of  both  Acts.  Advance 
determinations  are  necessary  in  order  to 
avoid  consummation  of  transactions 
that  would  frustrate  the  purpose  of  the 
Acts  and  to  save  acquirors  from 
substantial  expenditures  that  ultimately 
may  be  deemed  unlawful  under  the 
Holding  Company  Act's  "controlling 
influence"  standard.  The  Board  notes 
that  the  Federal  Reserve  Board  has 
adopted  a  similar  position  under  the 
Bank  Holding  Company  Act  in  its 
revisions  of  Regulation  Y.  See  12  CFR 
225.2{d)(l)(iii)  (1984). 

Bank  Holding  Companies  and  Change 
in  Bank  Control;  Revision  of  Regulation 
Y,  Docket  No.  R-0470,  49  FR  794.  799 
()an.  5, 1984). 

C.  Rebuttable  Control  Determinations 

In  addition  to  setting  forth  the  criteria 
for  actual  control  as  stated  in  the  Acts, 
the  Board  has  supplied  rebuttable 
control  determinations  which  describe 
specific  circumstances  that,  in  the 
Board's  experience,  typically  enable  an 
investor  to  direct  the  management  or 
policies  of  an  insured  institution.  The 
rebuttable  determinations  of  control 
reflect  the  experience  of  the  Board  and 
its  staff,  in  reviewing  investments  in 
insured  institutions  and  are  intended  to 
put  acquirors  on  notice  of  the  Board's 
position  regarding  control  under  both 
statutes  and  to  expedite  the  process  of 
resolving  questions  of  control. 

The  Board  wishes  to  point  out  that 
these  rebuttable  control  determinations 
do  not  operate  as  presumptions,  as 
under  the  current  Control  Act 
regulations.  Rather,  they  present 
determinations  of  control  which  are 
subject  to  rebuttal  pursuant  to  specified 
requirements  and  procedures.  If  such 
procedures  are  not  followed  (or 
specifically  waived  by  the  Board),  the 
control  determination  is  not  rebutted 


and  the  acquiror  in  question  would  be 
deemed  to  be  in  control. 

In  the  context  of  the  Holding 
Company  Act,  the  rebuttable 
determinations  of  control  are  based  on 
•the  "controlling  influence"  criterion 
which  requires  that  the  Board  provide 
reasonable  notice  and  an  opportunity 
for  a  hearing  on  such  a  determination,  12 
U.S.C  1730a(a)(2)(D)  (1982).  and  have 
been  derived  bora  the  Board's 
experience  with  situations  where  a 
company  may  exert  actual  control  over 
an  insured  institution,  as  well  as  an 
examination  of  control  concepts  applied 
in  the  context  of  other  statutes.  The  rule 
provides  that  a  prospective  acquiring 
company  whose  planned  acquisition 
would  come  within  the  scope  of  one  or 
more  of  the  rebuttable  determinations  of 
control  must  either  seek  to  rebut  the 
determination  of  control  or  file  the 
appropriate  application  before 
proceeding  with  the  acquisition.  If  the 
company  proceeded  with  a  rebuttal  it 
would  make  a  rebuttal  submission  in  the 
manner  described  in  the  rule.  In  order  to 
avoid  delays  in  considering  rebuttals, 
authority  to  consider  rebuttals  continues 
to  be  delegated  jointly  to  the  Board's 
Office  of  Examinations  and  Supervision 
and  Office  of  General  Counsel  and  will 
be  considered  under  criteria,  procedures 
and  deadlines  that  are  also  part  of  the 
rule  and  are  discussed  below.  If  the 
rebuttal  submission  did  not  meet  the 
rebuttal  criteria,  the  acquiror  would  be 
notified  that  its  rebuttal  was  not 
accepted.  If  the  acquiror  were  a 
company  and  the  company  were  then  to 
proceed  with  the  acquisition,  rather  than 
file  the  appropriate  application,  the  facts 
presented  in  the  acquiror's  rebuttal 
effort  could  be  the  basis  upon  which  a 
notice,  with  opportimity  for  hearing, 
could  issue,  llie  Board  wishes  to 
emphasize  that  where  acquirors  subject 
to  the  Holding  Company  Act  chose  to 
proceed  with  an  acquisition  without 
filing  and  receiving  approval  of  an 
application,  the  Board  has  the  firm 
intention  to  pursue  such  actions  through 
additional  administrative  procedures. 

The  Control  Act  does  not  present  the 
procedural  complexity  in  the  use  of 
rebuttable  determinations  that  is 
presented  by  the  "controlling  influence" 
standard  of  the  Holding  Company  Act. 
The  Control  Act  defines  "control"  as  the 
power,  directly  or  indirectly,  to  direct 
the  management  or  policies  of  an 
insured  institution  or  to  vote  25  percent 
or  more  of  any  class  of  voting  securities 
of  the  insured  institution.  12  U.S.C. 
1730(q)(8)(B)  (1982).  The  rebuttable 
determinations  of  control  as  applied  in 
the  Control  Act  context  again  are  based 
upon  the  Board's  experience  in 
observing  actual  contol  situations,  as 


well  as  other  statutory  control 
standards,  and  implement  the  first  part 
of  the  foregoing  definition.  Application 
of  the  rebuttable  determinations  as  a 
basis  for  a  finding  of  control  under  the 
Control  Act  does  not  require  a  prior 
hearing  before  a  violation  of  the 
acquisition  restrictions  may  be  found. 
The  rebuttal  process  would  be  available 
under  the  Control  Act  and  again  the 
rule  provides  that  a  prospective 
acquiring  persons  whose  acquisition 
would  be  within  the  scope  of  one  of  the 
rebuttable  determinations  of  control 
would  either  seek  to  rebut  the 
determination  or  file  the  requisite  notice 
and  obtain  clearance  before  proceeding 
with  the  acquisition. 

In  its  proposal,  the  Board  had  set  forth 
a  rather  complex  scheme  of  rebuttable 
control  determinations  based  on  four 
components:  (1)  Whether  the  target 
institution's  stock  was  actively  traded, 
(2)  whether  the  stock  to  be  acquired  was 
voting  stock,  (3)  the  amount  of  stock  to 
be  acquired,  and  (4)  certain  "control 
factors"  which  were  divided  into 
primary  and  secondary  categories.  The 
Board  received  numerous  comments 
concerning  the  extent  of  the  rebuttable 
determinations.  Upon  review  of  these 
comments,  the  Board  has  determined 
that  the  rule  would  be  more  effective  if 
this  system  of  rebuttable  control 
determinations  were  simplified. 
Accordingly,  in  the  final  regulation,  the 
Board  has  reduced  the  potential 
combinations  of  factors  through  which 
control  may  be  determined  and  retained 
only  the  most  meaningful  components 
from  the  proposal. 

The  Board  has  eliminated  the 
proposed  distinction  based  on  whether 
the  stock  to  be  acquired  is  "actively 
traded."  While  the  widespread 
ownership  of  actively-traded  stock 
might  more  readily  facilitate  the 
realization  of  control  of  an  insured 
institution  than  an  institution  whose 
stock  ownership  is  more  concentrated, 
the  Board  has  concluded  that  the  stock 
ownership  thresholds  are  at  a  level  that 
should  fuiTiish  a  stockholder  of  any 
institution,  when  coupled  with  control 
factors,  with  the  power  to  direct 
management  or  policies  of  the 
institution.  Further,  because  these 
control  determinations  are  rebuttable, 
the  distribution  of  the  institution's  stock 
will  remain  an  element  in  the 
determination  of  control  which  may  be 
raised  in  the  rebuttal  process. 

In  the  final  regulation,  rebuttable 
control  determinations  arising  from 
stock  ownership  are  divided  into  only 
two  categories  which  involve  voting 
stock  and  non-voting  stock.  With  regard 
to  the  ownership  of  voting  stock,  the 
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final  regulation  in  §  574.4(b){l)(i)  states 
that  an  acquiror  will  be  deemed  to 
control  aa  insured  institution,  upon 
acquiring  more  than  10  percent  of  any 
class  of  voting  stock  of  an  insured 
institution,  if  the  acquiror  is  also  subject 
to  any  control  factor.  This  determination 
may  well  be  less  sweeping  than  the 
presumption  contained  in  the  current 
Control  Act  regulation,  which  presumes 
control  based  upon  the  acquisition  of 
more  than  10  percent  of  an  actively 
traded  institution's  voting  stock, 
irrespective  of  the  existence  of  control 
factors.  Notwithstanding  this  fact,  the 
Board  received  a  comment  that  the 
rebuttable  determination  of  control 
based  on  the  ownership  of  10  percent  or 
more  of  voting  stock  is  an  unauthorized 
expansion  of  the  concept  of  control  and 
inconsistent  with  the  intent  of  the 
Control  Act.  In  light  of  the  purpose  and 
language  of  both  Acts,  the  current 
Control  Act  regulation,  and  the 
regulations  of  other  federal  Hnandal 
regulatory  agencies  under  the  Change  of 
Bank  Control  Act  the  Board  believes 
that  this  oomment  is  not  weU  founded. 
As  discussed  at  length  herein  and  in  the 
preamble  to  the  proposal,  the  rebuttable 
determination  based  in  part  on  10 
percent  ownership  represents  a  situation 
in  which  a  stockholder  generally  is 
capable  of  directing  the  management  or 
policies  of  an  institution.  Congress 
directed  the  Board  to  make  such 
determination  by  including  such  a 
sabjective  standard  in  both  the  Control 
Act  and  the  Holding  Company  Act. 

Wevertheless,  the  Board  has  carefully 
considered  the  concern  expressed  by  the 
commenter.  In  so  doing,  the  Board  has 
reviewed  not  only  its  experience  with  its 
current  rule,  but  also  a  variety  of  other 
settings  in  which  other  agencies 
administer  statutes  in  which  control 
concepts  are  applied.  For  example,  the 
Board,  historically,  has  equated  the 
"power  to  direct"  %vith  power  to  vote  10 
percent  of  a  class  of  stock.  Prior  to  the 
enactment  of  the  Control  Act.  the  Board 
required  after-the-fact  reporting  of 
changes  in  control.  Control  was  defined 
as  "the  power  to  directly  or  indirectly 
direct  •  •  •  and  includes  but  is  not 
limited  to  any  change  in  the  direct  or 
indirect  ownership  of  more  than  10%  of 
the  voting  stock  of  an  insured 
institution."  32  FR 11044  (July  28, 1967). 
In  addition,  since  1976,  the  Board  has 
required  prior  approval  and  reporting  of 
acquisitions  of  more  than  10%  of  the 
voting  shares  of  institutions  that  have 
recently  converted  from  mutual  to  stock 
ownership.  41  FR  50414-15  (Nov.  16. 
1976).  On  this  basis,  the  Board  beUeves 
that  the  levels  of  stockholdings  it  has 
selected  for  rebuttable  control 


determinations,  coupled  with  the  revised 
control  factors,  are  well  within  the 
parameters  of  situations  where  the 
Board  and  other  bodies  have  found 
control  to  be  present.  The  Board  also 
concluded  that  the  use  of  rebuttable 
control  determinations  in  this  fashion 
was  crucial  to  its  ability  effectively  to 
implement  the  prior  review  process 
which  is  at  the  heart  of  the  pmposes  of 
both  Acts. 

The  Board  further  notes  that  the 
second  threshold  for  a  rebuttable 
determination,  which  arises  from  the 
acquisition  of  non-voting  stock,  provides 
that  an  acquiror  will  be  deemed  to 
control  an  insured  institution  upon 
acquiring  more  than  25  percent  otany 
class  of  stock  of  the  insured  institution, 
if  the  acquiror  is  also  subject  to  any 
control  factor.  Again,  the  Board  believes 
this  threshold,  combined  by  the  revised 
control  factors  discussed  hereinafter,  is 
fully  supported  by  its  experience  and  is 
consistent  with  control  concepts  applied 
by  other  federal  banking  and  regulatory 
agencies. 

The  Board  received  a  comment 
concerning  the  interaction  of  the 
acquisition  of  stock  of  an  insured 
institution  and  the  existence  of  control 
factors  regarding  the  timing  of  the 
existence  of  a  rebuttable  determination 
of  control.  Clearly,  when  an  acquiror 
obtains  a  control  factor  prior  to  or 
simultaneously  with  the  acquisition  of 
stock  which  when  combined  would  give 
rise  to  a  rebuttable  determination  of 
control,  the  acquiror  would  be  deemed 
to  have  gained  control  upon  the 
purchase  of  the  stock.  However,  the 
Board  believes  that  a  person  or  a 
company  must  also  be  deemed  to  have 
gained  control  of  an  insured  institution 
when  it  holds  an  amount  of  stock  in 
excess  of  a  threshold  amount  and  then 
subsequently  obtains  a  control  factor, 
irrespective  of  whether  additional  stock 
is  then  acquired.  In  the  proposal,  the 
Board  specifically  requested  comment 
on  the  question  of  how  much  time 
should  elapse  between  the  acquisition  of 
stock  and  the  commencement  of  the 
existence  of  a  control  factor  befbre  an 
acquiror  would  no  longer  be  deemed  to 
have  acquired  control.  One  commenter 
opposed  any  device  which  would  allow 
an  acquiror  to  hold  stock  for  a  specified 
amount  of  time  and  thereafter  obtain  a 
control  factor  which  would  cause  it  to 
fall  within  a  rebuttable  determination  of 
control  yet  avoid  notice  or  application 
procedures  merely  due  to  the  passage  of 
time.  The  Board  agrees  with  this 
conclusion  and,  therefore,  the  rule 
relates  the  acquisit^  of  a  control  factor 
back  to  the  acquisition  of  stock  so  that  a 
person  or  company  will  be  regarded  as 


having  gained  control  of  an  insured 
institution  upon  obtaining  a  control 
factor  irrespective  of  the  passage  of  time 
since  acquiring  the  requisite  amount  of 
stock. 

In  addition  to  rebuttable  control 
determinations  based  on  the  ownership 
of  stock,  the  proposed  revisions 
contained  rebuttable  determinations 
based  on  holding  revocable  proxies.  In 
the  Board's  experience,  in  certain 
situations  a  holder  of  revocable  proxies 
may  effectively  cause  a  change  of 
control  of  an  insured  institution  or 
otherwise  be  capable  of  exerting  a 
continuing  controlling  influence  on  the 
management  and  policies  of  an  insured 
institution,  and  therefore,  in  those 
situations,  the  Board  should  have  the 
opportunity  to  review  the  prospective 
change  in  control  before  it  occurs,  just 
as  in  the  case  of  a  change  in  control 
occurring  through  an  acquisition  of 
stock.  Indeed,  in  a  recent  article,  a  noted 
commentator  described  a  proxy  contest 
as  "an  expeditious  method  of  acquiring 
control."  Lipton  and  Browstein, 
Takeover  Responses  and  Directors' 
Responsibilities — An  Update,  40  Bus. 
Law.  1403  (Aug.  1985). 

The  Board  notes  that  the  literal 
language  of  both  the  Holding  Company 
Act  and  the  Control  Act  covers  the 
holding  of  proxies  representing  25 
percent  or  more  of  an  insured 
institution's  voting  stock,  regardless  of 
the  purpose  of  the  proxy.  See  12  U.S.C. 
1730(a)(2)  (A)  and  (B),  12  U,S.C. 
1730(q),(l),(8)(B)  and  (13).  Rather  than 
apply  the  statutes  in  so  broad  a  manner, 
however,  the  Board  has  elected  to  treat 
the  holding  of  revocable  proxies 
representing  25  percent  or  more  of  a 
class  of  voting  stock  as  giving  rise  to  a 
rebuttable  determination  of  control,  and 
only  so  when  the  proxies  relate  to 
specified  matters  that  are  indicative  of 
the  proxy  holder's  ability  to  acquire  and 
exercise  effective  control  on  a 
continuing  basis.  In  so  doing,  the  Board 
has  sought  not  to  unduly  interfere  in  the 
corporate  governance  procedures  of 
insured  institutions,  while  at  the  same 
time  protecting  the  Board's  interest  in 
scrutinizing  changes  on  control  before, 
rather  than  after,  they  occur. 

In  its  proposal,  the  Board  included 
among  the  rebuttable  determinations  of 
control,  the  possession  of  revocable 
proxies  representing  25  percent  or  more 
of  any  class  of  voting  stock  of  an 
insured  institution  where  such  proxies 
(1)  pertain  to  the  election  of  a  majority 
of  the  insured  institution's  board  of 
directors;  (2)  pertain  to  the  acquisition 
or  corporate  reorganization  of  the 
insured  institution;  or  (3)  would  enable 
the  proxy  holder  to  exert  a  continuing 
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influence  on  a  material  aspect  of  the 
business  operations  of  the  insured 
institution.  The  Board  requested 
comments  on  other  factors  that  would 
be  appropriate  for  this  control  element 
and  other  ways  in  which  control  through 
proxies  could  be  addressed  in  the  final 
regulation. 

The  Board  received  several  comments 
regarding  its  determinations  of  control 
based  on  the  holding  of  proxies.  One 
commraiter  raised  the  concern  that  the 
proposal  would  discourage  proxy 
solicitations  altogether  because  it  would 
be  impossible  to  receive  Board  approval 
of  a  holding  company  application  in  the 
time  frame  of  a  proxy  contest.  The 
Board  notes  that  only  certain  specified 
issues  arising  in  a  proxy  contest  would 
give  rise  to  a  rebuttable  control 
determination.  Where  proxies  will  be 
held  in  connection  with  a  matter  that  is 
within  the  scope  of  the  rebuttable 
determination,  it  is  the  Board's  intention 
to  make  use  of  the  expedited  rebuttal 
process  in  order  to  speedily  resolve 
whether  an  application  or  notice  would 
be  required.  Finally,  if  an  application  or 
notice  would  be  required  due  to  the 
subject  of  the  proxy  solicitation  and  the 
lack  of  availability  of  a  rebuttal,  the 
Board  believes  that  by  specifying  the 
circumstances  when  an  application  or 
notice  would  be  likely  to  be  required, 
prospective  acquirors  will  be  on  notice 
and  thereby  have  sufflcient  time  to  plan 
their  conduct  accordingly. 

The  Board  also  received  several 
comments  concerning  the  applicability 
of  the  control  determinations  to  proxies 
solicited  by  management  of  the  insured 
institution.  The  Board  has  clarified  its 
position  in  this  area  by  providing  in  the 
final  regulation  that  revocable  proxies 
solicited  by  or  on  behalf  of  management 
do  not  raise  rebuttable  control 
determinations  as  management  is 
presumed  to  be  exercising  its  fiduciary 
duty  on  behalf  of  the  institution  rather 
than  acting  in  its  own  interest.  Further, 
as  management  is  currently,  in  one 
respect,  in  control  of  the  institution,  it 
generally  is  not  subject  to  the  Acts 
which  regulate  changes  in  control.  In 
addition,  the  Board  has  clarified  its 
previously  stated  position  by  indicating 
that  the  solicitation  of  proxies  in  , : 

opposition  to  a  solicitation  by 
management  will  not  come  within  the 
scope  of  the  rebuttable  control 
determination.  It  is  the  Board's  beUef 
that  shareholder  democracy  should  not 
be  unduly  restricted  and,  indeed,  that  to 
do  so  may  not  be  in  the  best  interests  of 
an  institution,  and  that  a  solicitation  in 
opposition  to  a  management  solicitation 
need  not  be  an  attempt  to  achieve 
effective  control  of  the  institution.  It  is 


noted,  however,  that  a  solicitation 
concerning  election  of  directors  which  is 
in  opposition  to  a  management 
solicitation  is  not  totally  excepted  and 
may  give  rise  to  a  rebuttable  control 
determintion  where  it  would  enable  an 
acquiror  to  hold  one-third  or  more  of  the 
seats  on  the  board. 

Another  commenter  requested  that  the 
Board  clarify  the  inclusion  of  voting 
stock  and  irrevocable  proxies  together 
with  revocable  proxies  in  this  control 
category.  The  Board  finds  this  request  to 
be  well  founded,  and  the  final  regulation 
expressly  includes  voting  stock  and 
irrevocable  proxies  in  the  calculation, 
together  with  the  amount  of  revocable 
proxies  held.  In  a  similar  fashion,  the 
final  regiilation  clarifies  the  fact  that  the 
nominees  or  representatives  of  the 
acquiror  who  currently  serve  on  the 
institution's  board  of  directors  must  be 
included  when  considering  the  number 
of  representatives  of  an  acquiror  on  a 
board  of  directors. 

Of  the  three  issues  to  which  revocable 
proxies  must  pertain  in  order  to  raise  a 
control  determination,  the  Board 
received  comment  primarily  with  regard 
to  the  factor  pertaining  to  the  election  of 
directors.  In  the  proposed  revisions,  the 
Board  would  have  created  a  rebuttable 
control  determination  for  any  acquiror 
holding  25  percent  of  the  revocable 
proxies  which  pertained  to  an  election 
of  a  majority  of  the  insured  institution's 
board  of  directors.  One  commenter 
suggested  that  if  an  acquiror  could  elect 
a  majority  of  the  institution's  board  of 
directors,  the  acquiror  would  be  subject 
to  the  conclusive  determination  of 
control  at  §  574.4  (a)(i)(iii).  The  Board 
notes  that  the  proposal  did  not  concern 
the  ability  of  the  proxy  holder  to  elect  a 
majority  of  the  directors  but  rather  the 
holding  of  proxies  pertaining  to  that 
issue.  Upon  further  consideration, 
however,  the  Board  has  determined  that 
an  acquiror  will  be  deemed  in  control, 
subject  to  rebuttal,  where  voting  stock 
and  proxies  would  enable  the  acquiror 
to  elect  one-third  or  more  of  the 
institution's  board  of  directors.  It  has 
been  the  Board's  experience  that  an 
acquiror  who  can  elect  representatives 
constituting  at  least  one-third  of  the 
board  of  directors  generally  is  capable 
of  exerting  substantial  direction  over  the 
management  and  policies  of  an 
institution.  This  would  be  particularly 
likely,  for  example,  in  the  case  of  a 
staggered  board  where  election  of  one- 
third  of  the  board  generally  would  cover 
all  the  candidates  for  election  in  that 
year.  The  Board  also  notes  that  this 
determination  is  subject  to  the  rebuttal 
process.  The  final  regulation  also 
includes  proxy  holders  who  could  cause 


the  insured  institution's  stockholders  to 
approve  an  acquisition  or  corporate 
reorganization  of  the  insured  institution, 
or  enable  the  acquiror  to  exert  a 
continuing  influence  on  a  material 
aspect  of  the  business  operations  of  the 
insured  institution,  as  was  set  forth  in 
the  proposal. 

D.  Control  Factors 

As  previously  discussed,  the  proposal 
sought  to  define  the  power  to  direct  the 
management  or  policies  of  an  institution 
through  the  combination  of  an  acquiror's 
ownership  of  stock  and  certain  control 
factors.  In  the  proposal  the  Board  listed 
seven  primary  control  factors  and  seven 
secondary  control  factors  which 
described  various  relationships  between 
an  acquiror  and  an  insured  institution. 
The  Board  received  several  comments 
concerning  the  relative  merits  of  each 
proposed  control  factor,  and  one 
comment  concerning  the  concept  of 
basing  control  on  stock  ownership 
coupled  with  control  factors.  This 
commenter  favored  the  regulatory 
scheme  and  agreed  with  most  of  the 
Board's  proposed  control  factors,  but 
suggested  that  the  distinction  between 
primary  and  secondary  control  factors 
was  complex  and  somewhat  arbitrary. 
Upon  further  consideration,  in 
connection  with  its  reduction  in  the 
number  of  categories  of  rebuttable 
control,  the  Board  has  determined  that  it 
is  no  longer  necessary  to  provide 
separate  categories  of  control  factors. 
Thus,  in  the  final  regulation,  the  Board 
has  listed  one  set  of  control  factors  at 
S  574.4(c).  These  eight  control  factors 
are  comprised  of  all  of  the  primary 
control  factors  and  one  secondary  factor 
from  the  proposal.  Some  control  factors 
also  have  been  modified  from  the 
proposed  revisions  in  response  to 
concerns  raised  by  commenters,  or  to 
incorporate  features  of  eliminated 
control  factors. 

In  the  final  regulation,  the  control 
factors  include  situations  in  which:  (1) 
The  acquiror  would  be  one  of  the  two 
largest  holders  of  any  class  of  voting 
stock  of  the  insured  institution;  (2)  the 
acquiror  would  hold  more  than  25 
percent  of  the  total  stockholders'  equity 
of  the  insured  institution;  (3)  the 
acquiror  would  hold  more  than  35 
percent  of  the  combined  debt  securities 
and  stockholders'  equity  of  the  insured 
institution;  (4)  the  acquiror  is  party  to 
any  agreement  (A)  pursuant  to  which 
the  acquiror  possesses  a  material 
economic  stake  in  the  insured  institution 
resulting  from  a  profit-sharing 
arrangement,  use  of  common  names, 
facilities  or  personnel,  or  the  provision 
of  essential  services  to  the  insured 
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institutioa'  or  (B)  which  enables  the 
acquiror  to  influence  a  material  aspect 
of  the  management  or  policies  of  the 
insured  institution,  other  than 
agreements  to  which  the  insured 
institution  is  a  party,  and  where  the 
restrictions  are  customary  under  the 
circumstances,  and  in  the  case  of  an 
acquisition  agreement  the  restrictions 
apply  only  during  the  period  when  the 
acquiror  is  seeking  Corporation 
approval  to  acquire  the  insured 
institution,  the  agreement  prohibits 
transactions  between  the  acquiror  and 
the  insured  institution  and  their 
respective  affiliates  without  Supervisory 
Agent  approval  during  the  pendency  of 
the  application  process,  and  the 
agreement  contains  no  material 
forfeiture  provisions  applicable  to  the 
insured  institution  in  the  event  the 
acquisition  is  not  approved  or  not 
approved  by  a  spedfied  date;  (5]  the 
acquiror  would  have  the  ability,  other 
than  through  the  holding  of  revocable 
proxies,  to  direct  the  votes  of  more  than 
25  percent  of  a  class  of  the  insured 
institution's  voting  stock  or  to  vote  more 
than  25  percent  of  a  class  of  an  insured 
institution's  voting  stock  in  die  future 
upon  the  occurrence  of  a  future  event; 
(6)  the  acquiror  would  have  the  power  to 
direct  the dispositionof  more  than 25 
percent  of  a  dass  of  the  insured 
institution's  voting  stock  in  a  manner 
other  than  a  widely  dispersed  or  public 
offering;  (7)  the  acquiror  and/or  the 
acquiror's  representatives  or  nominees 
would  constitute  more  than  one  member 
of  the  insured  institution's  board  of 
directors;  or  (8)  the  acquiror  or  a 
nominee  or  management  official  of  the 
acquiror  would  serve  as  the  chairman  of 
the  board  of  directors,  chief  executive 
officer,  chief  operating  officer,  chief 
financial  officer  or  in  any  position  with 
similar  policy-making  authority  of  the 
insured  institution. 

It  has  been  the  Board's  experience 
that  the  presence  of  any  of  the  above 
factors  coupled  with  ownership  of  a 
subsUntial  block  of  stock  is  strongly 
indicative  that  the  acquiror  has  the 
power  to  exert  control  over  an 
institution's  management  or  policies.  For 
example,  the  Board's  first  proposed 
control  factor,  status  as  the  largest 
shareholder,  constitutes  a  control 
presumption  for  a  10  percent  owner 
under  the  Change  in  Bank  Control 
regulations  of  the  Federal  banking 
agencies.  See  12  CFR  5.50{e);  225.4(b)(2); 
303.15(a)  (1984).  In  the  final  regulation, 
die  Board  also  has  added  the  proposed 
secondary  control  factor  pertaining  to 
the  two  largest  shareholders  as  a  control 
factor.  The  Board  believes  diat  die 
second  largest  stockholder  of  an 


institution  may  well  possess  as  much 
power  as  Uie  largest  stockholder, 
particularly  if  there  is  no  substantial 
difference  in  their  stockholdings  or  if  the 
largest  stockholder  is  essentially  a 
passive  investor.  However,  because  diis 
is  a  component  of  a  rebuttable  control 
determination,  the  Board  expects,  in  a 
case  where  the  largest  shareholder  is 
firmly  in  control  of  the  institution  to  the 
exclusion  of  an  investor  who  would  be 
the  second  largest  shareholder,  that  a 
rebuttal  could  be  filed  and  considered. 
The  board  received  no  comment  on  this 
control  factor. 

The  Board  also  regaids  substantial 
non-voting  equity  investments  as  an 
indication  of  control.  When  an  investor 
supplies  an  institution  with  a  substantial 
portion  of  its  equity  capital  or  otherwise 
provides  it  vnih  substantial  funds,  it  is 
difficult  to  avoid  the  conclusion  that  the 
institution  will  be  greaUy  influenced  by 
the  investor.  With  very  sizeable 
investments,  such  influence  need  not 
depend  on  express  contractual 
arrangements  or  legal  rights.  Further, 
control  is  not  Umited  to  day-to-day 
management  of  an  institution,  but 
applies  also  to  investors  who  are 
generally  consulted  regarding  major 
decisions.  Similar  concerns  have 
prompted  the  Federal  Reserve  Board  to 
adopt  a  guideline  of  25  percent  of  non- 
voting equity  investments  in  banks  with 
respect  to  control  issues  under  die  Bank 
Holding  Company  Act.  See  Policy 
Statement  on  Non-Voting  Equity 
Investments  by  Bank  Holding 
Companies.  12  CFR  225.143(d)(5)  (1984). 
As  evidenced  by  the  second  control 
factor,  the  Board  considers  ownership  of 
25  percent  of  stockholders'  equity  a 
reasonable  threshold  for  total  equity 
investments  in  insured  institutions  in 
light  of  the  25-percent  control  criterion 
employed  with  respect  to  companies 
under  the  Holding  Company  Act.  See  12 
U.S.C  173Ga(a)(2)(B). 

Similarly,  the  third  control  factor,  a  35 
percent  investment  in  the  combined  debt 
securities  and  stockholders'  equity  in  an 
institution,  would  raise  such 
assumptions  of  control.  In  the  Board's 
experience,  a  substantial  creditor  is 
generally  in  a  position  to  exert 
substantial  continuing  control  over  an 
institijtion.  Related  to  this  point,  one 
commenter  suggested  that  the 
calculation  of  25  percent  of 
stockholders'  equity  should  include 
instruments  which  constitute  net  worth 
under  the  Board's  regulatory  accounting 
principles.  Such  a  [miposition  would 
bring  subordinated  debentures  within 
die  25  percent  calculation  of  die  second 
conti-ol  factor.  The  Board  has  elected  not 
to  treat  subordinated  debt  and  other 


regulatory  net-worth  items  as 
stockholders'  equity  under  this  test 
However,  the  third  control  factor  of  35 
percent  of  the  combined  debt  securities 
and  stockholders'  equity  of  an 
institation  would  include  subordinated 
debentures. 

The  fourth  control  factor  reflects  the 
Board's  concern  with  the  various 
arrangements  including  standstill-type 
agreements  used  by  potential  acquirors 
in  stake-out  or  other  acquisition 
arrangements.  In  the  usual  case,  an 
acquiror  will  make  a  substantial  non- 
voting equity  investment  in  a  target 
institution  and  enter  into  an  agreement 
designed  to  ensure  that  the  target  does 
not  engage  in  activities  inimical  to  the 
iavestor's  interests.  Often  these 
agreements  take  the  form  of  covenants 
by  the  target  not  to  enter  into  new  lines 
of  business  or  otherwise  vary  its 
operations  from  present  patterns.  Other 
agreements  are  more  interventionist 
requiring  consultation  with  the  acquiror 
on  policy  questions  or  enabling  the 
acquiror  to  direct  the  voting  of  certain 
shares.  Many  of  these  agreements 
supply  the  acquiror  with  substantial 
potential  to  contol,  if  not  actual  control 
over,  the  affairs  of  the  institiition.  This  is 
cleariy  the  case  wrhen  an  arrangement 
requires  consultation  and  clearance  on 
major  business  matters,  but  control  can 
abo  arise  from  agreements  requiring 
adherence  to  current  business  practices. 
The  surrender  of  new  business 
opportunities  at  the  behest  of  the 
acquiror  at  least  raises  questions  of 
control. 

On  the  basis  of  these  concerns,  the 
Board  proposed  a  control  factor 
covering  any  agreement  which  enables 
an  acquiror  to  influence  the 
management  or  policies  of  an  insured 
institution,  other  than  certain  specified 
agreements.  The  Board  received  a 
comment  which  suggested  that 
agreements  which  "enable  the  acquiror 
to  influence  the  management  or  policies 
of  the  insured  institution"  as  stated  in 
the  proposal  would  fall  within  the 
conclusive  control  determination 
concerning  actual  control  set  forth  at 
S  574.4(a)(3).  In  response  to  this 
comment  the  Board  has  amended  the 
description  of  an  agreement  constituting 
a  contit)l  factor  by  clarifying  the  fact 
that  only  agreements  covering  a  limited 
yet  material  aspect  of  the  institution's 
business  give  rise  to  a  rebuttable  control 
factor.  Included  in  the  description  of 
Uiese  agreements  are  incidents  of 
material  economic  relations,  such  as 
profit  sharing,  use  of  common  names, 
facilities  or  personnel  or  the  provision  of 
essential  services.  These  criteria  were 
secondary  control  factors  in  the 
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proposed  revisions  although  they  were 
not  necessarily  required  to  arise  in 
specific  agreements  between  an 
acquiror  and  a  target  institution. 
Accordingly,  the  final  regulation  states 
that  a  control  factor  exists  if:  The 
acquiror  is  party  to  any  agreement  (1) 
pursuant  to  which  the  acquiror 
possesses  a  material  economic  stake  in 
the  insured  institution  resulting  irom  a 
profit-sharing  arrangement,  use  of 
common  names,  facilities  or  personnel, 
or  the  provision  of  essential  services  to 
the  insured  institution;  or  (2)  which 
enables  the  acquiror  to  influence  a 
material  aspect  of  the  management  or 
policies  of  the  insured  institution,  other 
than  specified  agreements,  including 
acquisition  agreements  that  meet  certain 
criteria,  which  are  exempted. 

The  Board  recognizes  in  ^s  regard 
that  restrictive  covenants  may  serve 
legitimate  ends  in  merger  or  credit 
agreements  or  in  investments  that  infuse 
additional  capital  into  an  institution, 
and  does  not  wish  to  unduly  restrict 
these  uses.  The  regulations  therefore 
provide  that  agreements  imposing 
covenants,  restrictions  or  requirements 
affecting  the  management,  policies  or 
operations  of  the  institution  would  not 
constitute  a  control  factor  if  (1)  the 
institution  is  a  party  of  the  agreement 
(2)  the  restrictions  are  customary  under 
the  circumstances,  and  (3)  in  the  case  of 
an  acquisition  agreement  (i)  the 
restrictions  apply  only  during  the  period 
when  the  acquiror  is  seeking  regulatory 
approval  for  the  acquisition,  (ii)  the 
agreement  prohibits  transactions 
between  the  parties  or  between  a  party 
or  its  affiliates  and  affiliates  of  the  other 
party  without  the  approval  of  the 
Supervisory  Agent  and  (iii)  the 
agreement  prohibits  material  forefeitiu-e 
payments  by  the  insured  institution  in 
the  event  of  default  if  approval  of  the 
acquisition  is  not  obtained  or  is  not 
obtained  by  a  specified  date. 

The  fifth  and  sixth  control  factors 
concern  the  ability  of  an  acquiror  to 
vote  more  than  25  percent  of  a  class  of 
an  insured  institution's  stock  upon  the 
occurrence  of  a  future  event  and  the 
power  to  direct  the  disposition  of  more 
than  25  peroent  of  a  class  of  voting 
stock,  respectively.  These  factors  further 
reflect  the  Board's  concern  with 
agreements  used  by  potential  acquirors 
in  stake-out  arrangements.  Such 
arrangements  clearly  signal 
management  that  the  acquiror  has  the 
ability  to  effect  substantial  changes  in 
the  operations  of  the  insured  institution. 
No  comments  were  received  concerning 
the  ability  to  dispose  of  stock.  One 
commenter  did  express  the  concern  that 
a  financing  agreement  which  provided 


the  lender  with  the  right  to  vote  the 
stock  held  as  collateral  upcn  default 
might  be  considered  to  provide  the 
lender  with  the  ability  to  vote  stock 
upon  the  occurrence  of  a  fut\ire  event 
Tlie  Board  takes  tlas  opportimity  to 
clarify  its  intent  that  default  of  a  loan 
would  not  be  a  "futiu*  event"  for 
purposes  of  the  fifth  control  factor  and 
notes  further  that  the  hypothecation  of 
stodc  or  its  voting  rights  is  entirely 
exempt  from  the  approval  process  if  the 
loan  was  contracted  in  good  faith,  in  the 
ordinary  course  of  business  of  the 
lender,  as  described  more  fully  above. 
See  i  574.3  (c)(iMiii):  (d)(i)(u). 

The  seventh  control  factor  concerns 
the  acquiror's  representation  on  the 
target  institution's  board  of  directors.  In 
the  proposal,  where  25  percent  or  more 
of  an  institution's  board  of  directors  was 
comprised  of  representatives  or 
nominees  of  the  acquiror,  a  primary 
control  factor  would  have  existed.  Any 
representation  at  all  would  have 
constituted  a  secondary  control  factor. 
Several  commenters  argued  that  a 
minority  position  on  the  board  of 
directors  would  not  of  itself  constitute 
control.  While  the  Board  does  not 
necessarily  disagree,  it  notes  that 
rebuttable  control  determinations 
requn-e  an  aggregation  of  a  substantial 
block  oi  stock  with  control  factors  and 
provide  for  use  of  the  rebuttal  process  if 
actual  control  does  not  exist. 
Nonetheless,  in  response  to  points 
raised  by  commenters  the  Board 
determined  to  reformulate  this  control 
factor. 

The  issue  of  representation  on  the 
board  of  directors  was  considered  in 
conjunction  with  the  reconsideration  of 
the  agreement  required  of  investors 
attempting  to  rebut  a  rebuttable 
determination  of  control.  The  Board  has 
determined  that  an  inventor  may 
reasonably  desire  a  seat  on  the  board  of 
directors  in  order  to  monitor  its 
investment  without  seeking,  or  being 
able  to  exert  control.  The  Board  is  not 
persuaded,  however,  of  the  need  to  have 
more  than  one  director  representing  an 
investor  other  than  where  that  acquiror 
wishes  to  attempt  to  influence  the 
management  or  poUcies  of  the  insin«d 
institution.  Accordingly,  a  control  factor 
will  exist  when  the  acquiror  and/or  the 
acquiror's  representatives  or  nominees 
would  constitute  more  than  one  member 
of  the  insured  institution's  board  of 
directors. 

The  eighth  and  final  control  factor  set 
forth  in  the  regulation  concerns 
interlocking  management  between  the 
acquiror  or  a  company  owned  by  the 
acquiror  and  the  target  institution.  In  the 
proposed  revisions,  ^e  interlock  factor 


was  set  forth  as  a  secondary  factor  and 
included  any  management  official  of  the 
acquiror  or  the  institution.  The  Board 
received  no  comments  on  this  proposed 
factor  and  has  determined  to  retain  the 
interlocking  relationship  as  a  control 
factor  but  to  limit  the  officials  of  the 
insured  institution  who  would  be 
deemed  to  trigger  the  factor.  A  control 
factor  now  will  be  triggered  only  if  the 
acquiror  or  a  nominee  or  management 
official  serves  in  the  following  positions 
with  the  institution:  the  chairman  of  the 
board  of  directors,  chairman  of  the 
executive  committee,  chief  executive 
officer,  chief  operating  officer,  chief 
financial  officer  or  in  any  position  with 
similar  polic3miaking  authority  with  the 
insured  institution.  It  has  been  the 
Board's  experience  that  where  a 
substantial  investor  has  established 
such  high-level  relationships  with  the 
institution,  the  investor  generally  is 
capable  of  influencing  the  institution's 
affairs.  Further,  the  ability  of  the 
investor  to  place  representatives  in  such 
positions  of  influence  is  often  evidence 
of  a  result  of  the  investor's  controlling 
influence  as  well  as  the  source  of  that 
influence. 

E.  Rebuttable  Presumptions  of 
Concerted  Action 

In  order  to  clarify  the  question  of 
when  persons  or  companies  will  be 
deemed  to  be  acting  in  concert  the 
regulation  specifies  several  situations 
which  give  rise  to  rebuttable 
presumptions  of  action  in  concert  These 
presumptions  are  derived  both  from 
longstanding  precedents  interpreting  the 
term  and  from  the  Board's  practical 
experience.  Particular  questions  have 
arisen  in  this  area,  for  example, 
regarding  the  extent  to  which  a 
company  may  be  deemed  to  be  acting  in 
concert  with  its  management  officials  or 
controlling  sbetreholders.  The  Board  has 
confronted  a  variety  of  situations  in 
which  persons  owning  voting  stock  in  an 
insured  institution  also  controlled 
companies  that  had  invested  in 
securities  of  the  same  institutions  or  had 
otherwise  taken  actions  which  would 
result  in  the  acquisition  of  influence 
over  the  affairs  of  the  institution. 
Consequently,  the  influence  of  the 
management  official  or  controlling 
shareholder  was  enhanced  by  the 
actions  of  his  controlled  corporation. 
Such  arrangements  can  also  lead  to  the 
types  of  unfair  affiliated  transactions 
that  are  a  major  concern  of  the  Holding 
Company  Act 

In  the  Board's  view,  when  a  peraotf 
acquiring  shares  in  an  insured 
institution  is  a  controlling  shareholder  or 
management  official  of  a  company  that 
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has  made  similar  investments  or  has 
otherwise  facilitated  his  acquisition,  it  is 
reasonable  to  assume  that  investments 
or  actions  of  the  company  are  the  result 
of  a  common  design.  A  coordination  of 
action  may  result  either  from  the 
controlling  influence  of  the  shareholder 
over  the  company  or  the  fiduciary  duty 
of  the  controlling  shareholder  or 
management  oHicial  not  to  act  against 
the  interests  of  the  company  and  its 
other  shareholders.'  To  embody  this 
principle  in  the  regulations,  the  rule 
establishes  presumptions  that  a 
company  is  acting  in  concert  with  a 
controlling  shareholder  or  management 
official  of  such  company  where  both  the 
person  and  the  company  have  certain 
specified  relationships  with  the 
institution  or  have  interests  in  the 
institution's  stock.  For  instance,  a 
controlling  shareholder  is  presumed  to 
be  acting  in  concert  with  his  controlled 
corporation  if  both  own  stock  in  an 
insured  institution.  If  the  company 
directly  finances  the  acquisition  of  stock 
or  is  instrumental  in  obtaining  financing 
for  the  stockholder  through  the  pledging 
of  its  assets  or  other  means,  the 
stockholder  also  is  presumed  to  be 
acting  in  concert  with  the  company.  A 
person  is  presumed  to  act  in  concert 
with  the  members  of  his  immediate 
family  as  that  term  is  defined  at 
9  574.2(g).  Persons  who  have  specified 
business  affiliations,  in  addition  to  their 
ownership  of  the  stock  of  the  institution 
in  question,  are  deemed  to  act  in  concert 
in  the  purchase  of  the  insured 
institution's  stock.  A  purchaser  of  an 
insured  institution's  stock  also  is 
presumed  to  act  in  concert  with  any 
person  who  finances  such  purchase. 
Other  business  affiliations  such  as 
companies  under  common  control  and 
persons  or  companies  that  constitute  a 
group  for  purposes  of  certain  provisions 
of  the  Exchange  Act  regarding  beneficial 
ownership  reporting  requirements  and 
"participants"  in  proxy  contests  also  are 
presumed  to  act  in  concert.  See  17  CFR 
240.13d-5(b)(l);  17  CFR  240.14a-ll{b) 
(1982).  Finally,  as  previously  discussed 
in  the  description  of  the  definition  of  the 
term  "acting  in  concert",  the  Board 
presumes  that  a  person  or  company 
acting  in  concert  with  a  third  party  will 


•  The  proposition  that  a  company  and  its 
controlling  person  should  be  considered  to  act  in 
concert  finds  further  support  in  the  Holding 
Company  Act  which  prohibits  officers,  directors, 
and  2S-percent  shareholders  in  a  savings  and  loan 
holding  company  from  acquiring  control  of  other 
insured  institutions.  12  VS.C.  1730a(i)(2)  (1962).  This 
restriction  was  characterized  as  a  complement  to 
the  Act's  other  curtn  on  holding  company 
expansion  rather  than  a  limitation  on  directors. 
officers  and  25-peTcent  shareholders.  HR.  No.  997. 
90th  Cong..  1st  Scss.  14  (1967).  reprinted  in  1968  U.S. 
Code  Cong.  A  Ad.  News  1801. 1614. 


act  in  concert  with  anyone  else  who  also 
acts  in  concert  with  such  third  party. 
These  presumptions  are  not  conclusive 
and,  as  described  below,  are  subject  to  a 
rebuttal  process. 

In  its  proposed  revisions,  the  Board 
has  limited  one  of  the  presumptions  of 
concerted  action  between  a  company 
and  its  controlling  shareholder  to 
instances  in  which  credit  is  provided  by 
the  company  on  other  than  arm's  length 
basis.  One  commenter  pointed  out  that 
the  lending  company  would  be  required 
to  place  its  assets  in  a  position  of  risk 
for  the  benefit  of  its  shareholder 
irrespective  of  the  terms  of  the  credit. 
The  Board  is  persuaded  by  this 
argument  and,  accordingly,  has  provided 
in  the  final  regulation  that  all  extensions 
of  credit  from  a  controlled  corporation 
to  its  controlling  shareholder  would 
raise  the  presumption  of  concerted 
action. 

The  Board  received  another  comment 
which  suggested  that  whenever  social, 
family  or  business  relationships  exist  or 
when  any  communications  concerning 
the  stock  or  management  of  the 
institution  have  occurred,  concerted 
action  should  be  presumed  to  exist  The 
Board  believes  that  such  a  treatment 
would  be  too  broad  and  would 
encompass  groups  where  concerted 
action  need  not,  typically,  be  present. 
The  presumptions  of  concerted  action 
adopted  in  the  final  regulation  are 
limited  to  circumstances  which  in  the 
Board's  experience  have  evidenced 
concerted  action.  The  Board  notes, 
however,  that  persons  or  companies 
may  also  be  found  to  be  acting  in 
concert  whenever  their  actions  are 
within  the  scope  of  the  general 
definition  of  acting  in  concert  at 
S  574.2(b),  and  that  the  presumptions  of 
concerted  action  are  not  an  exclusive 
statement  of  when  concerted  action  may 
be  deemed  to  exist. 

In  the  description  of  the  proposed 
revisions,  the  Board  noted  that  the 
acquisition  of  stock  by  an  employee 
stock  ownership  plan  ("ESOF")  raises 
control  and  other  issues  under  the 
Holding  Company  Act.  The  Board  has 
determined  not  to  specify  a  presumption 
of  concerted  action  based  on  the 
ownership  of  the  stock  by  an  ESOP  at 
this  time.  The  Board,  however,  has 
determined  to  codify  its  longstanding 
determination  that  a  person  or  company 
is  presumed  to  act  in  concert  with  any 
trust  for  which  such  person  or  company 
serves  as  trustee. 

Finally,  the  Board  takes  this 
opportunify  to  reiterate  its  position 
concerning  the  ability  of  directors  acting 
as  a  group  to  exercise  control  over  the 
institution.  It  has  been  a  longstanding 


position  of  the  Board  that  directors  are 
not  considered  to  be  acting  in  concert  to 
control  an  institution  solely  on  the  basis 
of  their  position  as  directors.  In  the 
event  directors  attempt  to  direct  the 
policies  for  the  institution  for  their 
personal  benefit,  a  group  may  deem  to 
be  formed  which  would  require  a  filing 
of  a  notice  of  change  in  control  pursuant 
to  the  Control  Act  and  implementing 
regulations  thereunder. 

F.  Rebuttal  Procedures 

Acquirors  subject  to  determinations  of 
control  set  forth  in  5  574.4(b)  or 
concerted  action  presumptions  set  forth 
in  §  574.4(d)  are  entitled  to  attempt  to 
rebut  such  determinations  or 
presumptions  in  accordance  with  the 
specific  procedures  established  in  the 
regulations.  Section  574.4(e)  establishes 
specified  procedures  for  efforts  to  rebut 
the  control  determinations  set  forth  in 
§  574.4(b)  and  the  concerted-action 
presumptions  set  forth  in  S  574.4(d).  In 
any  instance  in  which  a  proposed 
acquisition  would  give  rise  to  a 
rebuttable  determination  of  control,  the 
regulation  requires  that  the  acquiror 
either  file  the  appropriate  application  or 
notice  or  submit  written  material 
attempting  to  rebut  the  determination  of 
control  and  receive  approval  or 
acceptance  thereof  before  proceeding 
with  the  acquisition.  A  rebuttal  would 
set  forth  facts  and  circumstances 
supporting  the  absence  of  control.  A 
control  rebuttal  submission  also  would 
separately  include  an  agreement  entered 
into  by  the  acquiror  with  respect  to 
certain  types  of  activities. 

In  the  Board's  proposal  this 
submission,  modelled  upon  the  rebuttal 
agreements  that  the  Board  has 
determined  to  be  acceptable  to  date, 
would  have  included  specific 
nmdertakings  not  to: 

(a)  Seek  or  accept  any  additional 
representation  on  the  institution's  board 
of  directors; 

(b)  Have  or  seek  to  have  any 
representatives  serve  on  an  executive  or 
similar  committee  of  the  institution's 
board  of  directors; 

(c)  Engage  in  any  intercompany 
transactions  with  the  institution; 

(d)  Influence  or  attempt  to  influence  in 
any  respect  the  loan  and  credit 
decisions  or  policies  of  the  institution, 
the  pricing  of  services,  personnel 
decisions,  the  location  of  any  offices,  or 
branching  or  similar  activities  of  the 
institution; 

(e)  Influence  or  attempt  to  influence 
the  institution's  dividend  policies  and 
practices  or  any  decisions  or  policies  of 
the  institution  as  to  the  offering  or 
exchange  of  any  securities; 
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(f)  Have  or  seek  to  have  any 
representative  serve  as  an  officer,  agent 
or  emi^oyee  of  the  institution: 

(g)  Propose  a  director  or  slate  of 
directors  in  opposition  to  a  nominee  or 
slate  of  nominees  proposed  by  the 
institution's  management  or  board  of 
directara; 

(h)  Solicit  proxies  or  participate  in  any 
soUcitation  of  proxies  with  respect  to 
any  matter  presented  to  the  institution's 
shareholders  other  than  in  support  of  a 
solicitation  on  behalf  of  management  of 
the  institution: 

(i)  Seek  to  amend,  or  otherwise  take 
action  to  change,  the  institution's 
bylaws,  articles  of  incorporation,  or 
charter: 

(j)  Exercise,  or  attempt  to  exercise, 
directly  or  indirectly,  control  or  a 
controlling  influence  over  the 
institution's  management,  policies  or 
business  operations;  or 

(k)  Vote  stock  owned  or  controlled 
with  power  to  vote  other  than  on  a  pro 
rata  basis  in  accordance  with  the  vote 
of  other  stockholders  on  matters 
presented  to  the  stockholders:  or 

(1)  Seek  or  accept  access  to  any 
nonpubhc  information  concerning  the 
institution  except  when  the  acquiror  is 
already  represented  on  the  board  of 
directors. 

The  rebuttal  agreement  however, 
would  have  allowed  a  noncontrolling 
investor  or  a  representative  or  nominee 
thereof  to  engage  in  activities  necessary 
to  the  performance  of  his  duties  as  a 
member  of  the  insured  institution's 
board  of  directors.  The  rebuttal 
agreement' permitted  activities  listed 
above  regarding  influencing  credit 
decisions  (d)  or  dividend  policies  (e), 
proposing  directors  (g),  soHciting  proxies 
(h),  amending  charter  or  by-laws  (i), 
exercising  a  controlling  influence  (f).  or 
obtaining  non-public  information  where 
necessary  solely  in  connenction  with  an 
individual's  performance  of  duties  as  a 
member  of  the  board  of  directors. 

These  undertakings  were  based  on 
rebuttal  agreements  currently  employed 
by  the  Board  under  the  current  Control 
Act  regulations,  which  are  designed  to 
ensure  that  an  acquiror  will  not  have  the 
power  to  direct  the  management  or 
polices  of  an  insured  institution  and  will 
not  engage  in  the  practices  that  the 
Control  Act  and  holding  Company  Act 
were  designed  to  prevent.  A  violation  of 
the  terms  of  the  agreement  would 
subject  the  signatory  to  such  additional 
penalties,  remedies  and  procedures  as 
provided  under  applicable  statutes  or 
regulations  for  violations,  willful  or 
otherwise,  of  agreements  with  the 
Corporation. 

The  Board  received  numerous 
comments  on  the  rebuttal  procedure 


including  several  comments  concerning 
specific  provisions  of  the  rebuttal 
agreement  Several  commenters  were 
concerned  that  while  the  rebuttal 
agreement  would  have  the  intended 
effect  of  «B8uring  that  an  investor  would 
not  be  capable  of  controlling  the  insured 
institution,  the  agreement  would  go  so 
far  as  to  effectively  strip  investors  of 
any  voice  in  corporate  affairs.  One 
commenter  suggested  that  such  an 
extreme  rebuttal  agreement  would 
insulate  management  from  the  discipline 
imposed  by  stockholders.  The  Board  has 
carefully  considered  these  comments 
and  foimd  a  number  to  be  persuasive. 
Thus,  the  rebuttal  undertaking  contained 
in  the  final  regulation  varies  from  that  in 
the  proposed  revisions  in  two 
substantial  areas,  in  addition  to  several 
minor  clarifications.  First  an  acquiror 
may  successfully  rebut  a  determination 
of  control  and  still  be  represented,  either 
personally  or  by  a  nominee,  by  one 
member  of  the  institution's  board  of 
directors.  In  accordance  with  the 
previous  discussion  concerning  control 
factors,  the  Board  believes  that  an 
investor  may  desire  representation  on 
the  board  of  directors  for  reasons  other 
than  controlling  an  institution's 
management  or  poUcies.  In  order  to 
accomplish  this,  the  first  restriction  in 
the  standstill  agreement  will  allow 
representation  by  one  director  and  the 
fourth  restriction  will  allow  an  investor 
to  propose  one  director  if  he  is  currently 
not  represented  on  the  Board. 

The  other  major  amendment  to  the 
proposed  standstill  agreement  concerns 
the  voting  of  stock  owned  by  non- 
controlling  investors.  The  Board  has 
determined  that  voting  of  stock  by  an 
investor  who,  through  the  rebuttal 
process,  has  been  determined  not  to  be 
in  control  of  the  institution  would  be 
consistent  with  the  Board's  intent 
concerning  rebuttal  situations.  The 
Board  believes  that  once  an  investor  is 
determined  not  to  be  in  control  of  an 
institution  and  thus  not  capable  of 
imposing  his  views  on  the  management 
of  the  institution,  there  is  no  need  to 
restrict  that  investor  from  reflecting  his 
views  by  voting  his  stock.  In  fact 
through  the  expression  of  interest  by  a 
substantial  non-control  investor, 
management  of  the  institution  will 
continue  to  be  accountable  to  its 
actions.  Thus,  the  provision  of  the 
proposed  agreement  concerning  the 
requirement  that  a  non-controlling 
stockholder  vote  its  share  on  a  pro  rata 
basis  has  been  eliminated.  Similarly,  the 
agreement  has  been  modified  to  permit 
a  party  to  solicit  proxies,  either  in 
support  of.  or  in  opposition  to  a 
solicitation  by  management  except  with 
respect  to  election  of  directors,  which  is 


treated  separately.  The  Board  also  notes 
that  anosaal  situations  may  require  the 
use  of  modified  rebuttri  arrangements 
and  expects  that  the  rebuttal  process 
will  be  sufficiently  flexible  to  adapt  to 
sucfa  situations. 

Several  coiranenters  offered  their 
views  concerning  the  rebuttal  procedure 
for  control  determinations.  One 
cotnmenter  asserted  that  the  rebuttal 
procedure  wouJd  transform  the  notice 
procedure  estabbsfaed  by  the  Control 
Act  into  an  approval  procedure  in 
contravention  of  Congressional  intent 
The  Board  notes  that  the  rebuttal 
process  is  not  mandatory;  any  acquiror 
may  immediately  file  a  notice  of  or 
application  for  a  transaction  which 
would  fall  within  the  specified  control 
determinations.  The  rebuttal  process  is 
intended  merdy  to  allow  an  investor 
subject  to  a  rebuttal  control 
determination  to  demonstrate  that  it 
would  not  be  in  a  position  to  exert 
control  over  an  institution. 

The  Board  notes  that  rebuttable 
control  determinations  are  based  on 
subjective  statutory  criteria  concerning 
actual  control  and  that  in  particular, 
the  Holding  Company  Act  provides  that 
when  control  is  determined  on  this 
basis,  the  Board  must  provide  the 
acquiror  with  prior  notice  and  an 
opportunity  for  a  bearing.  The 
rebuttable  control  determinations 
provided  in  the  regulation  give  potential 
acquirors  prior  notice  of  what  the  Board 
generally  considers  actual  control.  Upon 
a  determination  by  the  Board  or  its 
delegate  that  the  acquiror  has  not 
adequately  rebutted  the  control 
determination,  the  acquiror  should  file 
the  appropriate  application.  As  noted 
previously,  where  acquirors  subject  to 
the  Holding  Company  Act  chose  to 
proceed  with  an  acquisition  without 
filing  and  receiving  approval  of  such  an 
apphcation,  the  Board  has  the  firm 
intention  to  pursue  such  actions  through 
additional  admimstrative  procedures. 

The  rebuttal  process  also  would  be 
available  to  a  potential  acquiror  who 
would  be  determined  to  control  an 
institution  through  the  holding  of 
revocable  proxies,  stock  and  irrevocable 
proxies,  as  described  in  S  574.4(bK2). 
The  Board  recognizes  that  the  rebuttal 
process  would  be  somewhat  different  in 
connection  with  a  determination  of 
control  that  would  arise  as  a  result  of 
holding  revocable  proxies.  Therefore,  in 
the  case  of  a  rebuttal  of  a  determination 
of  control  of  such  type,  the  prospective 
proxy  holder  would  be  required  to 
furnish  such  information  as  requested 
by  the  Corporation,  potentially  including 
a  rebuttal  agreement  that  would  contain 
some  but  not  necesstuily  all  of  the 
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speciHed  agreement  restrictions.  The 
particular  information  and  undertaking 
required  will  also  depend  upon  the  issue 
for  which  proxies  are  being  solicited 
that  raises  the  control  determination. 

Similarly,  presumptions  of  concerted 
action  in  9  574.4(d)  would  be  subject  to 
rebuttal.  The  person  or  company 
presumed  to  be  acting  in  concert  may 
seelc  to  rebut  the  presumption  by  filing  a 
statement  setting  forth  the  facts  and 
circumstances  that  support  the  assertion 
that  no  action  in  concert  exists.  Such  a 
statement  is  required  to  be  accompanied 
by  an  afHdavit  from  each  person  or 
company  seeking  to  rebut  the 
presumption  of  concerted  action,  stating 
that  such  person  or  company  has  no 
agreements  or  understanding,  written  or 
tacit,  with  respect  to  exerting  control, 
directiy  or  indirectiy,  over  the 
management  or  policies  of  the  insured 
institution,  including  arrangements  with 
respect  to  voting,  acquisition  or 
disposition  of  the  insured  institution's 
stock.  The  Board  is  not  required  to 
accept  an  attempted  rebuttal  which  is 
inconsistent  with  facts  known  to  it.  or 
which,  in  the  view  of  the  Board  or  its 
delegate,  fails  to  clearly  and 
convincingly  refute  the  presumption  of 
concerted  action.  As  with  attempts  to 
rebut  a  determination  of  control,  the 
rebuttal  must  state  that  a  violation  of  its 
terms  would  subject  the  signatory  to 
such  additional  penalties,  remedies  and 
procedures  as  provided  under 
applicable  statutes  or  regulations  for 
violations,  willful  or  otherwise,  of 
agreements  with  the  Corporation.  The 
Board  also  notes  that  execution  of  a 
false  affidavit  submitted  to  the 
Corporation  may  subject  the  person  or 
company  filing  such  an  affidavit  to 
criminal  sanctions,  see,  e.g.,  18  U.S.C. 
1001  (1982),  would  be  in  violation  of  tiie 
Board's  regulations,  see  12  CFR 
563.18(b),  and  would  be  considered  a 
"presumptive  disqualifier"  if  the  party 
filing  the  false  statement  ever  filed  an 
application  or  notice,  see 
S  574.7{g)(l)(v). 

Rebuttal  submissions  must  be 
submitted  to  both  the  Board's  Office  of 
Examinations  and  Supervision  and 
Office  of  General  Counsel;  those  Offices 
jointly  have  delegated  authority  to  enter 
into  control  rebuttal  agreements  and  to 
accept  acting-in-concert  rebuttal 
submissions  on  behalf  of  the 
Corporation.  Within  20  calendar  days  of 
the  submission  of  a  rebuttal  proposal, 
the  filer  will  be  notified  either  that  more 
information  is  required  or  that  a 
determination  has  been  made  to  accept 
or  reject  the  rebuttal.  If  notification  is 
not  received  with  the  20  day  period,  the 
rebuttal  will  be  deemed  to  be  accepted. 


C.  Safe  Harbor 

The  regulation  specifies  a  safe  harbor 
which  is  available  to  passive  investors, 
whose  interest  in  an  insured  institution 
does  not  fall  within  control 
determinations  specified  in  §  574.4  (a) 
and  (b).  By  providing  a  regulatory 
endorsement  of  certain  arrangements, 
the  Board  hopes  to  encourage 
investments  in  insured  institutions.  The 
safe  harbor  is  available  where  an 
acquiror  owns  less  than  25  percent  of  an 
institution's  voting  stock,  no  control 
factors  are  present,  and  the  acquiror 
agrees  to  abstain  from  soliciting  proxies 
from  others,  although  the  acquiror  may 
vote  freely  and  dissent  with  respect  to 
its  own  stock.  In  order  to  avail  itself  of 
the  safe  harbor,  an  acquiror  must  simply 
certify  to  the  Board  that  its  ownership 
status  meets  the  requirements  of  the 
safe  harbor  and  that,  before  changing 
that  status,  the  acquiror  will  either  file 
and  obtain  acceptance  of  a  rebuttal  or 
file  and  obtain  approval  of  the 
appropriate  notice  or  application.  In 
order  to  clarify  the  requirements  of  this 
filing,  the  specific  text  of  the  safe-harbor 
certification  is  contained  in  S  574.4(f)(1) 
of  the  regulation. 

The  Board  received  several  comments 
with  respect  to  the  inclusion  of  the  safe 
harbor  provision  in  the  regulations.  One 
commenter  was  unsure  whether  the 
safe-harbor  certification  must  be  filed 
by  all  investors  who  are  able  to  file  it. 
Ilie  Board  notes  that  the  filing  is  not 
mandatory  but  rather  is  available  to 
investors  who  seek  the  certainty  that 
their  investment  complies  with  the 
Board's  regulations  under  the  Control 
and  Holding  Company  Acts.  Another 
commenter  contended  that  the  safe- 
harbor  concept  is  naive  and  should  be 
eliminated,  asserting  that  any  investor 
who  owned  24.9  percent  of  the  stock  of 
an  institution  could  not  be  passive.  The 
comment  evidences  a  lack  of 
comprehension  of  the  Board's  overall 
regulatory  scheme  regarding  control  of 
insured  institutions.  It  has  been  the 
Board's  experience  that  in  certain 
situations,  an  investor  may  own  up  to 
24.9  percent  of  an  institution's  stock  and 
not  be  capable  of  controlling  the 
institution.  For  example,  a  24.9  percent 
stockholder  could  not  avail  itself  of  the 
safe  harbor  provision  unless  it  was  not 
one  of  the  two  largest  stockholders  of 
the  institution. 

The  Board  also  received  comments 
which  were  concerned  that  in  order  to 
qualify  for  the  safe  harbor,  the  passive 
investor  would  be  required  to  relinquish 
its  rights  as  a  shareholder.  The  Board 
notes  in  this  regard  that  a  passive 
investor  would  be  able  to  vote  its  stock 
freely,  and  thus  does  not  agree  with  the 


commenter's  characterization  of  the  safe 
harbor. 

Certification  of  Ownership  and  Other 
Reports 

A.  Certifications  of  Ownership 

A  key  element  in  the  proposed 
revisions  was  an  effort  by  the  Board  to 
provide  a  regulatory  system  that  would 
facilitate  the  monitoring  of  compliance 
by  investors  with  both  the  Control  and 
Holding  Company  Acts  in  order  to 
apprehend  violators  of  the  statutes.  In 
an  attempt  to  fulfill  this  goal,  the 
regulations  include  a  requirement  that 
any  person  or  company  must  file  a  brief 
certification  upon  the  acquisition  of  10 
percent  or  more  of  any  class  of  stock  of 
any  insured  institution.  Such  a 
certification  is  required  from  the 
beneficial,  not  record,  owner  of  the 
stock  and  simply  identifies  the  insured 
institution  and  recites  the  fact  that  the 
acquiror  owns  10  percent  or  more  of  any 
class  of  stock  of  the  institution,  that  the 
acquiror  is  not  currently  subject  to  a 
rebuttable  or  conclusive  determination 
of  confrol  and  that  the  acquiror  will  not 
take  actions  that  would  give  rise  to  a 
rebuttable  determination  of  confrol 
under  5  574.4(b)  or  a  conclusive 
determination  of  confrol  under  §  574.4(a) 
without  first  filing  and  obtaining 
approval  of  a  rebuttal  or  an  application 
or  notice,  as  appropriate.  To  make  this 
filing  as  easy  as  possible,  the  specific 
text  of  the  certification  is  set  forth  in  the 
regulation. 

This  certification  is  not  required  to  be 
filed  by  an  acquiror  that  received  Board 
approval  of  its  acquisition  under  the 
Holding  Company  Act  or  if  the 
acquisition  was  consummated  after  the 
expiration  of  the  review  period  specified 
in  the  Control  Act  regulations.  Acquirors 
that  have  filed  materially  complete 
applications  or  notices  also  are  not 
subject  to  the  filing  requirement. 
Further,  certifications  need  not  be  filed 
by  an  investor  that  owns  stock  of  an 
insured  institution  upon  the  effective 
date  of  the  regulation  until  such  time  as 
the  investor  acquires  any  additional 
stock. 

The  purpose  of  the  certification  is  to 
provide  the  Corporation  with  notice  of 
persons  and  companies  that  have 
amassed  substantial  amounts  of  the 
stock  of  an  insured  institution  and  thus 
are  capable  of  acquiring  control  under 
the  Board's  regulations.  The  certification 
also  allows  the  Board  to  obtain  a 
commitment  from  such  persons  or 
companies  that  in  the  future  they  will 
observe  the  requirements  of  the 
regulations.  The  Board  will  not  review 
the  qualifications  or  resources  of  a 
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person  or  company  upon  the  filing  of 
such  a  report  and  the  report  will  not  be 
treated  as  an  application  or  notice  for 
purposes  of  commencing  statutory  or 
regulatory  time  periods.  The  Board, 
however,  will  consider  the  report  in 
connection  with  any  Control  Act  notice 
or  Holding  Company  Act  application 
which  would  be  required  if  die  acquiror 
proceeds  to  acquire  more  stock  or  takes 
on  more  indicia  of  control.  Accordingly, 
failure  to  file  the  notice  or  the  filing  of 
an  inadequate  notice  could  be  taken  into 
consideration  should  the  acquiror  be 
required  to  file  a  full  notice  or 
application.  See  12  U.S.C.  1730(q)(7)(E) 
(Corporation  may  disapprove  Control 
Act  Notice  for  failure  to  file  required 
information);  1730a{e)(l)(B)  (Corporation 
need  not  render  decision  on  application 
until  90  days  after  submission  of 
complete  record  to  Board)  (1982). 

Comments  were  received  suggesting 
that  the  Board  prohibit  the  filing  of 
certifications  by  record  holders  of  stock, 
and  that  the  Board  require  filing  of  the 
certification  upon  the  acquisition  of 
nonvoting  as  well  as  voting  stock.  The 
Board  notes  that  it  intended,  in  the 
proposed  revisions,  to  require  filing  of 
the  certification  by  beneficial  owners 
and  will  not  accept  a  filing  in  a  "street 
name"  by  a  mere  record  holder.  Further, 
the  final  regulation  has  been  clarified  to 
indicate  that  ownership  of  10  percent  of 
any  class  of  stock  of  an  insured 
institution  will  trigger  the  filing 
requirement  of  a  certification. 

The  certification  is  not  a  public 
document  and  is  intended  to  assist  the 
Board  in  its  examination  function. 
Several  commenters  requested  that  the 
Board  make  the  certification  a  public 
document  in  order  that  institutions 
would  be  able  to  supplement  the  Board's 
efforts  in  monitoring  compliance  with 
the  Act.  The  Board  is  not  persuaded  that 
the  enhanced  monitoring  would  offset 
the  negative  impact  upon  the  flow  of 
capital  into  the  thrift  industry  caused  by 
non-controlling  investors*  reluctance 
towards  public  disclosure  of  their  stock 
holdings. 

B.  Reports  on  Loans 

Paragraph  (b)  of  S  574.5  would  have 
implemented  the  Control  Act 
requirements  of  notice  to  the 
Corporation  whenever  an  insured 
institution  or  insured  bank  makes  a  loan 
secured  or  to  be  secured  by  25  percent 
or  more  of  the  stock  of  an  insured 
institution.  12  U.S.C.  1730[q)(9)  (1982).  by 
redesignating  an  analogous  provision 
which  appears  in  the  current  regulations 
at  12  CFR  583.18-3{c)  (1985).  Statutory 
exceptions  are  provided  for  loans  where 
the  borrower  has  been  the  owner  of 
record  for  more  than  one  year  or  where 


the  stock  is  that  of  a  newly  organized 
institution  prior  to  its  opening.  The 
notice  required  by  this  paragraph  also  is 
confidential  and  consists  of  a  statement 
identifying  the  insured  institution,  the 
amount  of  stock  involved,  the  date  of 
the  loan,  and  the  name  of  the  borrower. 
The  Board  notes  that  it  is  authorized  to 
require  additional  information,  but 
believes  it  is  able  to  monitor  such  loans 
on  the  basis  of  information  required  by 
the  regulation.  See  12  U.S.C.  1730(q)(10). 
No  comments  were  received  on  this 
provision.  Upon  further  consideration  of 
the  statutory  basis  for  this  filing,  the 
Board  has  specified  in  the  final 
regulation  that  the  filing  must  be  made 
by  the  president  or  other  chief  executive 
officer  of  the  lending  institution^ 

Procedural  Requirements 

The  Board  has  compiled  the 
procedural  requirements  for  all  aspects 
of  acquisition  of  control  transactions  in 
section  574.6.  These  provisions  are 
designed  to  implement  the  substantive 
revisions  to  the  regulations  discussed 
herein  and  to  better  coordinate  and 
facilitate  the  increased  use  of  delegated 
authority  in  the  application  and  notice 
processes. 

A.  Applications  and  Notices 

Section  574.6(a)  sets  out  the  proper 
form  to  be  used  by  particular  acquirors 
for  Board  review  of  an  acquisition  of 
control  of  an  insured  institution.  As  is 
currenUy  the  case,  the  type  of 
application  required  of  a  company  will 
depend  on  whether  the  acquiror  is 
currenUy  a  savings  and  loan  holding 
company  with  respect  to  an  insured 
institution  and  the  type  of  acquisition 
transaction  proposed.  The  applications, 
as  currently  described  in  12  CFR  584.10, 
have  not  been  revised  at  this  time, 
although  the  Board  expects  to  revise 
certain  portions  of  the  applications  and 
notice  forms  in  the  future  in  order  to 
incorporate  newly  defined  methods  of 
obtaining  control  and  to  facilitate  the 
proposed  new  public-notice  procedures. 

Companies  which  are  not  currently 
savings  and  loan  holding  companies 
must  file  Form  H-{e)l  for  acquisitions  of 
control  of  a  single  insured  institution. 
Acquisitions  of  control  of  a  single 
insured  institution  by  an  existing 
savings  and  loan  holding  company  and 
acquisitions  of  control  of  more  than  one 
insured  institution  by  any  company, 
including  a  savings  and  loan  holding 
company,  require  use  of  Form  H-{e)2. 
Form  H-(e)3  is  used  in  the  same 
instances  as  would  require  a  Form  H- 
(e)2  except  that  the  proposed 
transaction  involves  the  merger  of  an 
insured  institution  or  existing  savings 
and  loan  holding  company  rather  than 


an  acquisition  of  stock.  Companies  that 
acquire  control  in  a  reorganization 
which  is  exempt  from  the  Board's  prior 
approval  pursuant  to  {  574.3(c)(l)(ii)  file 
the  Form  H-(e)4  informational  filing  in 
order  to  claim  exempt  status.  Persons 
seeking  to  acquire  control  of  an  insured 
institution  shall  continue  to  use  the 
Change  in  Savings  and  Loan  Control  Act 
Notice  Form  1173,  Parts  A  and  B.  The 
Board  received  no  comments  on  the 
applications  and  notice  required  to  be 
filed,  and  these  provisions  were  adopted 
as  proposed. 

Section  574.6(b)  sets  out  the  filing 
procedures  for  the  previously  described 
applications  and  notices,  detailing  the 
proper  place  of  filing  and  the  number  of 
copies  to  be  filed  The  Board  has 
amended  its  proposal  to  facilitate  the 
use  of  expanded  delegations  of 
authority.  An  acquiror  that  believes  its 
acquisition  to  be  eligible  for  approval 
under  delegated  authority  is  required  to 
file  two  copies  of  the  application  or 
'  notice  with  the  Principal  Supervisory 
Agent.  Such  filing  must  include  a  brief 
stmunary  of  the  proposed  transaction 
including  a  statement  as  to  why  the 
proposed  acquiror  asserts  the  notice  or 
application  may  be  processed  under 
delegated  authority,  and  an  affirmative 
statement  that  none  of  the  factors 
specified  in  S  574.8(a)(1)  which  would 
preclude  action  under  delegated 
authority  are  present  Such  statement 
must  be  clearly  labeled  "Statement 
Regarding  Eligibility  for  Processing  ■ 
Under  Delegated  Authority."  The  Board 
believes  that  an  acquiror  that  makes  an 
accurate  claim  for  review  under 
delegated  authority  will  have  its 
application  or  notice  processed  more 
expeditiously.  Filing  procedures  for  non- 
delegated  applications  and  notices  also 
are  specified. 

Section  574.6(b)(4),  concerning  the 
circimistances  in  which  an  application 
or  notice  may  be  amended,  has  been 
altered  from  the  proposed  revisions 
where  it  was  set  forth  at  §  574.6(b)(3). 
Additional  information  may  be  filed  in 
an  amended  application  or  notice  upon 
the  applicant's  own  initiative  as  well  as 
upon  the  request  of  Supervisory  Agent. 
"The  Board  believes  that  additional 
information  should  be  filed  if  it  would 
materially  affect  the  Board's 
determination.  In  the  event  that  the 
Board  determines  that  the  amendment 
would  alter  materially  information 
which  is  available  to  the  public,  the  staiT 
may  require  the  applicant  to  republish 
the  notification  required  at  S  674.6(d). 
Subparagraphs  (5)  through  (9)  specify 
the  manner  in  which  documents 
required  by  the  regulation  including 
rebuttals,  safe-harbor  claims,  10  percent 
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ownership  certifications,  and  reports  on 
loans  secured  by  stock,  respectively, 
must  be  filed  with  the  Board.  The  Board 
received  no  comments  on  these  Rhng 
requirements. 

B.  Sufficiency  of  Filings 

The  Board  has  specified,  in  §  574.6(c), 
that  an  appliction  or  notice  will  be 
deemed  siifficient  upon  inclusion  of  all 
information  specially  called  for  in  the 
appropriate  form  of  application  or  notice 
(unless  waived  in  accordance  with  the 
provisions  of  such  form]  as  well  an  any 
additional  information  the  Corporation 
or  its  delegate  may  require  by  specific 
written  request  in  connection  with  a 
particular  notice  or  application.  The 
regulations  require  a  complete 
description  of  all  proposed  acquisitions. 
In  many  instances,  the  responses  to  the 
items  in  the  forms  may  raise  additional 
issues  on  which  the  Board  needs 
information  before  it  can  properiy 
evaluate  a  notice  or  application.  The 
reservation  of  the  power  to  make 
additional  inquiries  enhances  the 
Board's  ability  to  conduct  thorough 
investigations  of  acquirors.  Further,  the 
Board  may  need  to  make  further 
inquiries  of  the  acquiror  on  the  basis  of 
information  received  from  public 
comments.  In  order  to  expedite  the 
review  process,  however,  the 
regiilations  provide  that  once  additional 
information  has  been  requested,  no 
further  information  may  be  requested 
unless  the  subsequent  request  is  derived 
from  or  prompted  by  information 
already  furnished,  involves  material 
information  previously  concealed  or 
which  was  otherwise  unavailable,  or 
pertains  to  developments  that  have 
occiured  subsequent  to  the  original 
request  for  additional  information.  In 
addition,  the  Board  wishes  to  note  that 
once  a  notice  under  the  Control  Act  has 
been  found  to  be  sufficient  for  purposes 
of  commencing  the  80  day  period  of 
review,  only  the  Board  may  cause  the 
review  period  to  be  halted  and 
commenced  again. 

The  regulations  require  the  Board  or 
its  designees  to  make  a  determination  as 
to  the  sufficiency  of  a  particular  notice 
or  application  within  10  business  days 
of  the  close  of  the  comment  period 
described  in  subparagraph  (e),  or 
extension  thereof.  Upon  the  expiration 
of  such  10  day  period,  a  notice  or 
application  will  automatically  be 
deemed  sufficient  unless  additional 
information  has  specifically  been 
requested  in  writing  by  that  date.  If 
additional  information  is  requested,  the 
Corporation  or  its  designee  must  make  a 
determination  as  to  its  sufficiency 
within  10  business  days  of  the  timely 
filing  of  such  requesteid  additional 


information,  or  the  filing  automatically 
will  be  deemed  to  be  sufficient. 

In  an  effort  to  further  expedite  the 
application  and  notice  review  process, 
the  Board  has  implemented  an  internal 
application  tracldng  system  which, 
among  other  things,  contains  deadlines 
for  completion  of  certain  review 
functions  by  the  Board's  staff.  The 
Board  expects  that  factors  such  as  the 
10-day  period  to  determine  sufficiency, 
the  focusing  of  requests  for  additional 
information  and  the  new  tracking 
system  should  result  in  a  streamlined 
review  procedure  with  expedited 
determinations.  The  Board  also  believes, 
however,  that  applicants  have  a 
responsibility  to  respond  expeditiously 
to  request  for  additional  information  in 
connection  with  their  submissions  and 
that  undue  delay  in  this  respect  unfairly 
burdens  the  Board's  resources. 
Therefore,  the  regulations  also  specify 
that  a  failure  to  respond  to  a  request  for 
additional  information  will,  after  30 
days,  be  deemed  to  constitute 
withdrawal  of  6ui  application  or  notice. 

In  order  to  clarify  the  appropriate 
review  functions,  the  final  regulation 
expressly  provides  that  the 
commencement  of  a  review  period  is 
affected  by  actions  of  the  Principal 
Supervisory  Agent  or  his  delegate  only 
with  regard  to  applications  or  notices 
which  the  PSA  may  approve  or 
disapprove  as  provided  in  $  574.8(a). 
The  regulation  sets  forth  a  30  day 
automatic  approval  provision  for 
exempt  holding  company 
reorganizations  filed  on  Form  H{e}-« 
pursuant  to  the  approval  exception  in 
S  574.3{c)(l)(ii).  Finally,  section  574.6(c) 
reserves  the  right  of  die  Corporation  to 
waive  information  requirements  in 
supervisory  cases  or  which  are 
otherwise  determined  to  be 
unnecessary.  The  Board  received  no 
comments  on  its  detenninations 
regardings  sufficiency  and  waiver. 

C.  Newspaper  Publication 

Section  574.6(d)  sets  out  the 
newspaper  publication  required  of 
acquirors  filing  Holding  Company  Act 
applications  and  Control  Act  notices. 
The  regulation  reconciles  the  currently 
substantially  different  approaches  to  the 
publication  requirements  in  the  current 
implementing  regulations.  The  Holding 
Company  Act  regulations  now  require 
applicants  to  publish  notice  of  their 
filing  within  10  days  after  being  notified 
by  the  Supervisory  Agent  that  the 
application  is  complete.  12  CFR  584.4(e) 
(1985)  (incorporating  by  reference 
procedures  of  12  CFR  543.2(d)).  Upon 
publication,  the  application  and  related 
communications  become  publicly 
available  except  to  the  extent  disclosure 


is  exempted  by  the  Freedom  of 
Information  Act,  5  U.S.C.  552  (1982).  See 
12  CFR  543.2(d)(4)  (1985).  On  the  other 
hand,  the  current  Control  Act 
regulations  specify  that  notices  are  for 
the  use  of  the  Corporation  and 
appropriate  state  supervisors  and 
cannot  otherwise  be  disclosed  except  in 
accordance  with  the  Board's  regulations 
implementing  the  Freedom  of 
Information  Act,  5  U.S.C.  552  (1982),  and 
the  Privacy  Act,  5  U.S.C.  553a  (1982),  See 
12  CFR  563.18-2  (1985). 

As  originally  promulgated,  the  Control 
Act  regulations  were  silent  as  to  the 
public  availability  of  notices.  See 
Amendments  Relating  to  the  Change  in 
Savings  and  Loan  Control  Act  of  1978, 
Board  Resolution  No.  7»-121, 44  FR 
10500  (Feb.  21, 1979).  In  1980,  the  Board 
amended  the  regulations  to  provide  that, 
except  for  confidential  portions,  notices 
would  be  available  for  public  viewing. 
Federal  Savings  and  Loan  Institutions; 
Change  in  Control.  Board  Resolution  No. 
84-491. 45  FR  55683,  55696  (Aug.  21. 
1980)  (See  former  {  563.18-2(e)(4]).  In 
addition,  the  target  institution  was  given 
special  notice  of  the  filing  of  a  Control 
Act  notice  or  a  rebuttal  of  a  control 
presumption  and  a  period  of  10  or  20 
days  (depending  on  the  type  of  filing)  in 
which  to  submit  its  views  regarding  the 
acquiror.  45  FR  at  55695-96  (former 
S  563.18-2(c)(3)  and  (f)). 

In  Resohition  No.  8^-507,  dated  July 
29, 1982,  however,  the  Board  determined 
to  delete  the  provisions  for  special 
notice  to  the  target  iiutitution  and  to 
further  specify  that  notices  would  be 
kept  confidential.  Amendments  Relating 
to  Change  in  Control.  Board  Resolution 
No.  82-507.  47  FR  34120  (Aug.  6. 1982). 
This  change  in  approach  was  prompted 
by  concerns  that  disclosure  of  notices 
could  prematurely  and  materially  affect 
the  public  trading  price  of  the 
institution's  securities  and  thus 
complicate  acquisitions  of  insured 
institutions.  47  FR  at  34122.  It  was  also 
noted  that  in  the  case  of  a  proposed 
tender  offer  the  potential  acquiror  also 
may  be  required  to  make  certain 
disclosures  as  if  a  tender  offer  had 
commenced  as  of  the  filing  date,  even 
though  it  actually  had  not.  Id.  See 
Exchange  Act  Rule  14d-2. 17  CFR 
240.14d-2  (1964)  (Public  disclosure  of 
identity  of  bidder  and  target,  amount  of 
securities  sought,  and  price  to  be  paid 
deemed  commencement  of  tender  offer); 
Interpretative  Release  Relating  to 
Tender  Offer  Rules,  Release  Na  34- 
16623.  45  FR  15521  (Mar.  11. 1960);  3  Fed. 
Sea  L  Rep.  (CCH)  24,2184  (Mar.  5, 1960) 
(Public  filing  with  federal  agency  can 
trigger  tender  offer). 


Federal  Register  /  Vol.  50.  No.  228  /  Tuesday.  November  26.  1985  /  Rules  and  Regulations 


48707 


Although  the  Board  continues  to 
acknowledge  these  concerns,  it  is  also  of 
the  view  that  a  better  balance  can  be 
struck  between  the  needs  of  acquirors 
for  confidentiality  and  the  Board's 
interest  in  obtaining  all  information  that 
may  be  of  value  in  its  review  process. 
The  Board  Hnds  that  public  participation 
in  the  applications  process  can  be 
helpful  in  the  execution  of  its  duties, 
particularly  in  bringing  to  its  attention 
information  that  would  prevent 
acquisitions  of  control  of  insured 
institutions  by  unqualified  or  dishonest 
acquirors.  Moreover,  the  Board  notes 
that  in  adopting  the  Change  in  Control 
Act,  Congress  compared  control 
acquisitions  review  to  that  exercised 
over  charter  applications,  mergers 
branching  and  other  transactions  in 
which  pubUc  notice  has  long  been  a 
feature.  See  H.R.  Rep.  No.  1383,  85th 
Cong.  2d.  Sess.  19  (1978),  reprinted  in 
1978  U.S.  Code  Cong.  &  Ad.  News  9291. 

The  final  regulation  institutes  a 
uniform  publication  procedure  for 
Holding  Company  Act  applications  and 
Control  Act  notices.  Section  574.6(d)[i) 
directs  acquirors  to  follow  procedures 
which  have  been  modiHed  from  those 
ciurently  required  of  holding  company 
applicants  in  12  CFR  543.2(d).  Every 
acquiror  is  required  to  publish 
notification  of  a  proposed  acquisition  of 
control  of  an  insured  institution  within 
10  calendar  days  of  fihng  an  application 
or  notice.  The  public  notification,  in  the 
form  prescribed  in  the  regulation  at 
S  574.6(d)(2),  must  be  published  in  the 
business  section  of  a  newspaper  having 
general  circulation  in  the  community  in 
which  the  institution's  home  office  is 
located.  The  notice  must  contain  only 
tiie  basic  information  on  the  name  of  the 
prospective  acquiror,  the  institution 
whose  stock  is  sought  to  be  acquired, 
and  the  date  of  filing  of  the  acquiror's 
application  or  notice.  The  public 
notification  also  includes  information 
concerning  the  procedures  and 
deadlines  for  commenting  upon  the  filing 
and  where  the  apphcation  may  be 
reviewed.  Applicants  are  required  to 
mail  a  copy  of  the  public  notification  to 
the  institution  whose  stock  is  sought  to 
be  acquired.  Copies  and  a  publisher's 
affidavit  of  publication  must  be  filed 
promptly  after  publication. 

Upon  publication,  non-confidential 
portions  of  an  application  or  notice 
become  publicly  available.  An  acquiror 
may  claim  confidentiality  for  portions  of 
an  application  or  notice,  including 
information  that  the  acquiror  asserts 
would  trigger  the  commencement  of  a 
tender  offer  under  Exchange  Act  Rule 
14d-2.  Price  or  other  terms  of  an 
acquisition  as  well  as  personal  financial 


information  also  may  be  excluded  from 
disclosure  on  the  basis  of  personal 
privacy  or  business  confidentiality,  if 
confidential  treatment  is  requested  in 
accordance  with  the  procedures 
described  in  the  regulation.  In  the 
Board's  review,  the  disclosure  required 
by  the  proposal  should  not  upset  trading 
or  disadvantage  acquirors  and  should 
not  of  itself,  be  deemed  to  trigger  the 
commencement  of  a  tender  offer  under 
Exchange  Act  Rule  14d-2.  In  any  event, 
information  which  will  be  disclosed 
pursuant  the  regulation  may  now  be 
obtained  by  any  party  through  requests 
under  the  Freedom  of  Information  Act. 

The  Board  also  notes  that  since  it 
proposed  to  implement  public  notice 
requirements  imder  the  Control  Act, 
both  the  Office  of  the  Comptroller  of  the 
Currency  and  the  Federal  Deposit 
Insurance  Corporation  have  adopted  the 
approach  proposed  by  the  Board  and 
have  proposed  similar  amendments  to 
regulations  under  the  Change  in  Bank 
Control  Act  of  1978. 12  U.S.C.  1817(j), 
which  would  also  require  pubhc 
notification  of  proposed  acquisitions  of 
control  of  banks  under  their  respective 
jurisdictions.  See  50  FR 19183  (May  7, 
1985);  50  FR  41361  (October  10. 1985). 

The  Bocutl  received  five  comments  on 
its  proposal  to  require  public 
notification  of  notices  of  change  in 
control.  Four  of  the  commenters  strongly 
supported  the  Board's  proposal  on  the 
basis  that  increased  input  from  the 
target  institution  and  the  general  public 
would  enhance  the  Board's  ability  to 
render  determinations  in  accordance 
with  criteria  enumerated  in  the  Control 
Act  and  the  Holding  Company  Act.  The 
commenter  who  opposed  expanding  the 
publication  requirement  to  Control  Act 
notices  asserted  that  the  Control  Act 
procedures  would  be  unduly  disrupted, 
and  publication  would  present 
management  with  another  weapon 
against  potential  acquirors.  The  Board 
disagrees  with  these  assertions  and 
does  not  believe  that  the  public  notice 
provisions  will  disrupt  the  Board's 
review  process.  While  the 
commencement  of  the  review  period 
would  be  delayed  slightly  until  the  close 
of  the  public  comment  period,  the  Board 
has  provided  other  limitations  in  the 
review  process  which  should  result  in 
acquirors  receiving  a  more  expeditious 
determination  of  Control  Act  notices 
than  under  the  current  regulations. 
These  limitations  include  restriction  of 
the  scope  of  and  time  for  requesting 
additional  information,  the  limitation  on 
the  time  provided  to  determine 
sufficiency  and  the  requirements  that 
the  Board,  rather  than  its  staff,  approve 
any  recommencements  of  the  review 


period,  as  well  as  the  Board's  newly 
implemented  internal  applications 
tracking  system. 

Due  to  the  minimum  information 
regarding  the  details  of  a  proposed 
acquisition  that  will  be  disclosed, 
management  of  an  insured  institution 
will  be  provided  only  with  essential 
information  concerning  the  name  of 
acquiror  and  the  date  of  the  filing.  In 
response  to  the  concern  of  the 
commenter  that  management  of  a  target 
institution  may  use  the  publication  and 
comment  process  to  unduly  thwart  the 
efforts  of  a  potential  acquiror,  the  rule 
has  been  amended  to  explicitly  provide 
that  the  Corporation  will  not  consider 
unverified  accusations  or  materials 
which  the  respondent  is  unwilling  to 
have  disclosed  to  the  acquiror,  and  that 
such  materials,  as  well  as  materials  filed 
after  the  expiration  of  the  public 
comment  period,  will  not  be  part  of  the 
record  considered  by  the  Board. 

E.  Public  Comment 

Section  574.6(e)  sets  out  the 
procedural  requirements  for  public 
comments  to  be  filed  in  response  to  the 
required  public  notification,  which  are 
similar  to  the  procedures  used  in 
connection  with  other  applications  filed 
with  the  Board  found  in  12  CFR  543.2(d). 
Comments  submitted  in  connection  with 
an  application  or  notice  would  be 
considered  part  of  the  filing  and  release 
of  information  contained  in  comments 
would  be  subject  to  the  same 
procedures  and  standards  as  would  be 
applied  to  release  of  information 
contained  in  the  application  or  notice. 
The  Board  received  one  comment  which 
asserted  that  public  conunents  must  be 
accorded  confidential  treatment  in  order 
to  avoid  a  chilling  effect  on  potential 
commenters.  Ironically,  this  commenter 
also  made  recommendations  that 
rebuttal  filings,  certifications  of 
ownership  and  other  documents  filed  by 
acquirors  be  made  public  documents. 
The  Board  does  not  believe  that  public 
availability  of  comments  will  deter 
people  fit)m  filing  information.  The 
Board  has  experience  with  the  public 
comment  provisions  in  Holding 
Company  Act  and  other  appUcations 
and  is  not  aware  of  any  disinclination  to 
file  information  because  such 
information  is  publicly  available.  In  the 
final  regulations,  comments  on  an 
application  or  notice  will  continue  to  be 
disclosable  in  the  same  manner  as 
information  in  applications  or  notices.  In 
addition,  as  already  noted  above,  in 
order  to  prevent  distortion  and 
manipulation  of  the  public  comment 
process  to  induce  inordinate  delays  in 
the  Board's  review  or  to  unfairly  tilt  the 
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process  in  favor  of  either  the  acquiror  or 
the  target  institution,  the  regulations 
specifically  provide  that  comments 
received  after  the  expiration  of  the 
comment  period,  unverified  accusations 
or  materials  that  the  submitter  is 
unwilling  to  have  disclosed  to  the 
acquiror,  shall  not  be  part  of  the  record 
and  shall  be  considered  by  the 
Corporation. 

F.  Disclosure  and  Confidentiality  of 
Filings 

Section  574.6(f)  sets  forth  the 
procedure  for  disclosure  of  material 
contained  in  an  application  or  notice  or 
other  fihng,  as  well  as  the  procedure 
necessary  for  an  applicant  to  obtain 
confidential  treatment  of  any  portion  of 
an  application  or  notice.  Disclosure  shall 
be  made  in  accordance  with  the 
Freedom  of  Information  Act  and  ^all 
include  all  material  for  which 
confidential  treatment  has  not  been 
granted  by  the  Board. 

In  order  to  obtain  confidential 
treatment  an  applicant  must  supply  a 
request  and  justiJRcation  for 
confidentiality  at  the  time  the  notice  or 
application  or  other  submission  is  made 
which  specifies  the  basis  for 
confidential  treatment  of  particular 
items.  General,  unspecific,  all-inclusive 
requests  for  confidentiality  will  not  be 
granted.  Information  for  which 
confidentiality  is  requested  must  be 
clearly  marked  and  segregated  from 
other  material.  Hius,  for  example,  an 
acquiror  or  commenter  may  submit  a 
"confidential"  and  "Non-Confidential" 
set  of  its  filing.  The  Board  or  its  delegate 
may  make  a  determination  regarding  the 
appropriateness  of  the  assertion  of 
confidentiality  at  the  time  a  request  for 
disclosure  is  made  or  any  time  prior 
thereto.  Five  business  days  notice  will 
be  provided  to  an  applicant  or  other  filer 
where  the  Board  has  determined  to 
release  information  for  which  a  claim  of 
confidentiality  has  been  made.  The  final 
regulation  sets  forth  the  information 
whid)  must  be  supplied  to  the  Board  to 
substantiate  a  request  of  confidentiality, 
in  §  574.e(f)(5).  Inchided  in  the 
substantiation  must  be  Justification  for 
the  retention  of  information  as 
confidential  after  the  consumation  of  the 
proposed  transaction.  All  approvals  of 
confidential-treatment  requests  shall  be 
consid«ed  to  remain  confidential  until 
that  time. 

The  regulation  permits  the  waiver  by 
the  Corporation  of  the  requirements  of 
public  notification,  pubhc  comment  and 
disclosure  in  supervisory  cases.  The 
Board  received  no  comments  concerning 
its  provised  revisions  to  disclosure  €uid 
confidentiality  requirements. 


G.  Private  ftigfita  of  Action 

In  the  preamble  to  the  proposed 
revisions  the  Board  discussed  the  role  of 
the  public  in  the  Board's  administration 
of  the  Control  and  Holding  Company 
Acts.  The  Board  believes,  for  example, 
that  the  new  regulations  which 
encourage  public  participation  through 
the  provision  of  information  regarding 
potential  acquirors  will  supplement  the 
Board's  efforts  to  compel  compliance 
and  enhance  the  Board's  oversight  of  the 
acquisition  process.  Information 
supplied  by  a  target  institution  is 
particularly  beneficial  because  the 
target  institution  often  is  in  the  best 
position  to  detect  concerted  activity  in 
the  acquisition  of  its  stock  or  the 
existence  of  other  substantial 
stockholders  who  may  be  subject  to  one 
of  the  Acts. 

The  issue  of  the  existence  of  private 
rights  of  action  under  the  Acts  is 
another  area  where  the  role  of  the  public 
in  the  Board's  administration  of  the  Acts 
is  presented.  The  Control  Act  and 
Holding  Company  Act  neither  expressly 
prohibit  nor  provide  for  an  action  to  be 
brought  by  third  parties  to  compel 
compliance  with  either  statute.  The 
Board  is  well  aware,  moreover,  that  the 
delerminaticKi  of  whether  a  target 
institution — or  even  some  other  third 
party — should  be  found  to  have  a 
private  right  of  action  is  one  that  is 
made  by  the  courts  and  is  not  decided 
simply  by  the  Board  expressing  its 
views  on  the  issue.  However,  because 
the  Board  believes  that  it  would  be 
appropriale  to  recognize  limited  private 
rights  of  action  under  both  Acts  the 
Board  has  respectfully  concluded  that  it 
would  be  useful  to  set  out  its  views  on 
this  issue. 

In  assessing  whether  a  private  right  of 
action  should  be  implied,  the  Board  has 
considered  the  criteria  articulated  by  the 
Supreme  Court  in  Cort  v.  Ash,  442  U.S. 
66  (1975).  In  Cort.  the  Supreme  Court  set 
forth  four  standards  for  determining 
whether  a  private  right  of  action  would 
be  implied: 

1.  b  the  plaintiff  'one  of  class  for 
whose  especial  benefit  the  statute  was 
enacted,'  *  *  *  that  is,  does  the  statute 
create  a  federal  right  in  favor  of  the 
plaintiff?; 

2.  Is  there  any  iiKiication  of  legislative 
intent,  explicit  or  implicit  either  to 
create  such  a  remedy  or  to  deny  one?; 

3.  Is  it  consistent  with  the  underlying 
purposes  of  the  legislative  sdieme  to 
imj^y  such  a  remedy  for  the  plaintiff?; 

4.  Is  the  cause  of  action  one 
traditionally  relegated  toetate  law,  in  an 
area  basically  the  concern  of  the  States, 
so  that  it  would  be  inappropriate  to  infer 


a  cause  c^  action  based  solely  on  federal 
law? 

422  U.S.  at  78  (emphasis  in  original). 

The  Board  is  aware  that  several 
federal  district  covrts  have  reached 
conflicting  results  as  to  whether  an 
implied  private  right  exists  under  the 
Control  Act  or  the  Holding  Company 
Act  With  respect  to  at  least  the  first 
three  criteria  articulated  in  Cort,  the 
Board  betieves  that  factors  weigh  in 
favor  of  the  existence  of  an  implied  right 
on  behalf  of  a  target  institution  to  bring 
an  action  to  compel  the  filing  of  an 
application  or  notice  that  may  be 
required  under  either  Act.  The  language 
of  the  Control  Act  and  Holding 
Company  Act  provide  the  Board  with 
authority  to  deny  proposed  acquisitions 
of  control  which  "might  jeopardize  the 
financial  stability  of  the  institution."  12 
U.S.C.  1730(q){7J{c)  (1982)  or  which 
"would  be  detrimental  to  the  institution. 
.  .  ."  12  U.S.C.  1730a(e)(l)(B)  (1982). 
Thus,  the  statutory  language  deariy 
indicates  that  the  target  insititution  is 
one  of  the  class  for  whose  "especial 
benefit"  the  statutes  were  passed.  The 
doard  notes  that  the  parties  most 
directly  effected  by  the  stability  of  an 
institution,  its  depositors,  generally  will 
be  unlikely  to  possess  the  financial 
strength  and  cohesiveness  and 
knowledge  of  a  prospective  acquiror's 
actions  adequately  to  represent  the 
interests  of  their  institution  in  initiating 
an  action  against  an  acquiror  that 
allegedly  has  violated  one  of  the  Acts. 
Thus,  in  practice,  only  the  target 
institution  generally  will  be  in  a  position 
effectively  to  protect  the  rights  of  its 
depositors.  See  GAF  Corp.  v.  Milstein 
453  F.2d  709,  719-21  (2d  Cir.  1971)  cert, 
denied.  4406  U.S.  901  (1972);  Fhrido 
Commercial  Banks  v.  Culverhouse.  No. 
84-5021  (11th  Cir.,  October  7.  1985). 

The  Board  is  not  aware  of  any 
indication  of  explicit  legislative  intent 
either  to  create  or  deny  a  private  right  of 
action.  However,  the  Board  notes  that 
since  the  passage  of  the  statutes,  several 
courts  have  found  implied  rights  for 
target  institutions  under  the  Change  in 
Bank  Control  Act  as  well  as  the  Control 
Act.  In  1962,  after  several  of  these  cases 
were  decided.  Congress  adopted 
extensive  amendments  to  the  federal 
statutes  regulating  financial  institutions 
in  this  country.  Garn-Sf  Germain 
Depository  Institutions  Act  of  1982,  Pub. 
L.  No.  97-320,  96  Stat.  1469  (1982). 
Congress  did  not  amend  the  provisions 
of  the  Control  Act  to  bar  private  actions. 
The  fact  that  Congress  "left  intact  the 
statutory  provisions  under  which  the 
federal  courts  had  implied  a  cause  of 
action  is  itself  evidence  that  Congress 
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affinnatively  intended  to  preserve  that 
remedy."  MeniU  Lynch,  Pierce,  Fenner 
6r  Smith,  Inc.  v.  Curran,  456  U.S.  353. 
381-382  (1982). 

Further,  the  Board  believes  that 
certain  types  of  actions  may  be  brought 
by  target  institutions  consistent  with  the 
underlying  purposes  of  the  legislative 
scheme  of  the  Acts.  The  Board  is  aware 
that  courts  interpreting  the  Change  in 
Bank  Control  Act  and  Bank  Holding 
Company  Act  (which  are  substantially 
similar  to  the  Control  and  Holding 
Company  Acts,  respectively)  have 
rejected  suits  by  target  institutions 
because  it  was  felt  that  statutes  looked 
solely  to  the  relevant  federal  agency  to 
make  the  determinations  of  whether 
acquirors  were  qualified  to  obtain 
control  under  the  appHcable  statutory 
criteria.  See  Financial  Corporation  v. 
Dayco  Corp.,  No  CV  8Q-RVK.  slip  op.  at 
10, 12  (CD.  Cal.  Sept.  26, 1980);  see  also 
Quaker  City  National  Bank  v.  Hartley, 
533  F.  Supp.  126  (S.D;  Ohio  1981) 
(interpreting  Change  in  Bank  Control 
and  Bank  Holding  Company  Acts). 

The  Board  does  not  disagree  with 
such  holdings,  but  believes  it  is 
important  to  distinguish  the  subject 
matter  of  the  actions  that  may  be 
brought  by  private  litigants.  The  remedy 
sought  is  important  in  considering  a 
private  right  of  action  exists.  See,  e.g., 
Florida  Commercial  v.  Cuherhouse, 
supra.  Where  the  Board  has  not  taken  a 
position  that  an  application  or  notice  is 
not  required,  private  actions  to  enjoin  an 
acquisition  prior  to  an  appUcation  or 
notice  being  filed  and  acted  on  by  the 
Board,  as  distinct  from  an  effort  to 
second-guess  the  Board's  judgment  on 
the  merits  of  whether  a  particular 
acquiror  is  qualified,  would  appear 
consistent  with  the  congressional 
purpose  of  bringing  a  broad  cange  of 
control  acquisitions  under  the  Board's 
scrutiny.  If  a  target  is  not  allowed 
injunctive  relief,  an  acc^uiuror  could 
circuctnvent  the  requirement  of  filing  a 
notice  or  application  before  controlling 
purchases  were  made  and  thereby 
exercise  control,  thereby  defeating  the 
purpose  of  the  Acts. 

The  Board  believes  that  the  rules 
adopted  today  specify  with  sufficient 
clarity  when  the  filing  of  an  application 
or  notice  is  required,  and  thus  that  in 
situations  where  the  Board  has  not 
taken  a  position  as  to  whether  an 
application  or  notice,  is  required,  the 
presentation  by  a  target  institution  in 
private  litigation  of  the  issue  of  whether 
an  application  or  notice  should  have 
been  filed  should  not  normally  involve  a 
court  in  highly  subjective 
determinations  where  agency  expertise 
is  extremely  valuable.  By  contrast,  the 


Boanf  8  determination  on  the  merits  of  a 
particular  application  or  notice  is 
predicated  on  the  agency's  expertise 
and  years  of  immediate  experience 
review  applications  and  notice  and 
supervisory  acquirors.  Thus,  the  Board 
believes  that  any  implied  right  of  action 
should  not  be  extended  to  include 
second-guessing  of  the  Board's 
substantive  decisions.  Such  a  result,  in 
the  Board's  opinion  would  be 
inconsistent  with  the  purposes  and 
overall  scheme  of  both  Acts  and  is  not 
supported  by  an  analysis  of  the  Cort 
factors. 

The  Board  received  several  comments 
on  the  existence  of  private  rights  of 
action  to  compel  compliance  with  the 
Acts,  all  of  which  were  of  the  belief  that 
such  rights  do  exist  under  the  Acts. 

DetenninatiOD  by  the  Cocporation 

A.  AppUcation  Review  Criteria 

The  criteria  with  which  the  Board 
evaluates  applications  and  notices 
submitted  pursuant  to  this  Part  are 
detailed  in  %  57^.7.  These  provisions  are 
designed  to  facilitate  expanded  use  of 
delegated  authority  and  to  expedite  the 
overall  regulatory  review  process  by 
clarifying  standards  that  will  be 
applicable  in  review  of  appHcations  and 
notices.  Paragraphs  (a),  (b)  and  (c) 
manifest  ^e  requirements  of  the 
Holding  Company  Act  for  approval  of 
an  acquisition  of  control  of  an  insured 
institution.  As  set  forth  in  paragraph  (a), 
the  Holding  Company  Act  provides  a 
slightly  different  standard  for 
acquisitions  of  control  of  a  single 
insured  institution  by  a  company  which 
is  not  a  savings  and  loan  holding 
company  than  for  other  acquisitions  by 
companies.  The  Board  is  required  to 
approve  such  an  application  for  the 
initial  acquisition  of  a  single  insured 
institution  which  is  filed  on  Form  H- 
(e)l,  if  the  statutory  criteria  are  met.  As 
set  forth  in  paragraph  (b),  other 
applications,  filed  on  Form  H-(e)2  or  H- 
(e)3,  may  be  approved  by  the  Board  if 
the  statutory  criteria  are  met  As  part  of 
its  review  of  applications  under 
paragraph  (b).  the  Board  must  request 
and  consider  a  report  on  the  competitive 
factors  involved  in  the  transaction  as 
required  by  the  Holding  Company  Act  at 
12  U.S.C  1730a(e)(2)  (1982).  The  Board 
notes  that  in  its  experience  a  transaction 
which  would  be  disapproved  under  the 
discretionary  standard  of  paragraph  (b), 
would  generally  also  be  disapproved 
under  the  standard  of  paragraph  (a). 

The  substantive  criteria  used  in 
considering  all  Holding  Company  Act 
applications  are  restated  from  the 
Holding  Company  Act  in  paragraph  (c). 
See  12  U.S.C.  1730a(e)(2)  (1982).  The 


focus  of  the  Board's  inquiry  regarding 
acquisitions  by  a  company  would 
continue  to  be  whether  the  financial  and 
managerial  resources  and  future 
prospects  of  the  company  and  institution 
involved  are  detrimental  to  the 
institution  or  the  insurance  risk  of  the 
Corporation,  and  in  an  H-{e)2  or  H-(el3 
appUcation,  the  convenience  and  needs 
of  the  community  to  be  served.  The 
Board  wishes  to  emphasize,  however, 
that  unless  an  application  specifically 
indicates  that  the  acquiror  intends  to 
acquire  less  than  100  percent  of  an 
insured  institution's  voting  stock,  the 
application  will  be  reviewed,  and  an 
acquiror's  financial  resources  analyzed, 
as  if  the  acquiror  seeks  to  acquire  100 
percent  of  such  stock.  Where  an 
application  is  so  limited,  the  Board  may 
condition  its  approval  to  such  amount, 
in  which  case  additional  acquisitions 
could  be  made  only  if  the  acquiror 
sought  to  amend  its  original  application. 
As  provided  in  the  Holding  Company 
Act,  the  Board's  discretion  is  limited  to 
the  extent  that  it  may  not  approve 
control  acquisitions  with  monopolistic 
tendencies.  12  U.S.C.  1730a(e)(2)(A) 
(1982).  Nor  may  the  Board  approve  a 
proposed  holding  company  acquisition 
which  would  substantially  lessen 
competition  unless  the  anticompetitive 
effects  of  the  transaction  are  clearly 
outweighed  by  a  greater  service  to  the 
convenience  and  needs  of  the 
community.  Id.  at  1730a(e)(2)(B).  TTie 
Board's  discretion  continues  to  be 
limited  by  the  statutory  prohibition 
against  the  creation  of  new  multi-state 
savings  and  loan  holding  company 
networks  and  the  expansion  of  existing 
multi-state  holding  companies  into  new 
states,  except,  in  both  cases,  in 
accordance  with  the  conditions  set  forth 
in  12  U.S.C.  1730(m)  (1982).  Id.  at 
1730a(e)(3).  The  Board  received  no 
comments  on  the  criteria  for  review  of 
holding  company  applications. 

B.  Notice  Review  Criteria 

TTie  procedures  relating  to  the  review 
of  a  notice  submitted  under  the  Control 
Act.  now  found  at  12  CFR  563.18-2  (e)(3). 
(g),  (h)  and  (i)  (1985),  are  set  forth  in 
paragraphs  (d)  through  (f)  of  5  574.7. 
Paragraph  (d)  restates  the  statutory 
criteria  used  to  review  a  notice  filed 
under  the  Control  Act.  See  12  U.S.C. 
1730(q)(7).  One  commenter  asserted  that 
the  criteria  for  review  of  a  change  in 
control  notice  are  quite  general  and 
would  provide  the  Board  with  unbridled 
dis<7etion.  As  the  criteria  for  review  of 
Control  Act  notices  merely  restate  the 
criteria  found  in  the  statute,  the  Board 
believes  that  such  comment  is 
unfounded.  The  Board,  however,  has 
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provided  "presumptive  disqualifiers" — 
which  are  applicable  under  both  Acts — 
in  order  to  darify  the  Board's 
interpretation  of  some  of  the  general 
criteria  used  under  either  statue,  as 
described  more  fully  below.  The  Board 
notes  that  the  Control  Act  permits  but 
does  not  require  the  Board  to  deny  a 
notice  which  does  not  comply  with  the 
statutory  criteria. 

Because  the  Control  Act  involves  a 
notice  procedure,  a  potential  acquiror 
need  not  receive  approval  to 
consummate  the  acquisition  but  merely, 
as  stated  in  paragraph  (e),  may  await 
the  conclusion  of  the  60  day  review 
period,  or  an  extension  thereof  provided 
by  the  Board  in  accordance  with 
§  574.6(c](2)(i).  Such  acquisition  must  be 
consummated,  however,  within  one  year 
of  the  conclusion  of  the  review  period 
and  only  in  accordance  with  the  terms 
and  representations  stated  in  the  notice. 
Further,  a  material  change  in 
circimistances  prior  to  the  acquisition 
would  require  that  an  amendment  to  the 
notice  to  be  filed  and  would  reinstate 
the  review  period.  Prior  to  the  expiration 
of  the  review  period  or  an  extension 
thereof,  the  Board  generally  will  provide 
a  potential  acquiror  with  written  notice 
if  it  intends  not  to  disapprove  the 
proposed  acquisition.  As  in  the  case  of 
review  of  applications  under  the 
Holding  Company  Act.  the  Board  wishes 
to  emphasize  that  unless  a  notice 
specifically  indicates  that  an  acquiror 
intends  to  acquire  less  than  100  percent 
of  an  insured  institution's  voting  stock, 
the  notice  will  be  reviewed,  and  the 
acquiror's  financial  resources  analyzed, 
as  if  the  acquiror  seeks  to  acquire  100 
percent  of  such  stock.  Where  a  notice  is 
so  limited,  the  Board  may  condition  its 
non-disapproval  to  such  amoimt,  in 
which  case  additional  acquisitions  could 
be  made  only  by  amendment  to  the 
acquiror's  original  notice.  Upon  a 
written  statement  of  non-disapproval 
from  the  Board  or  its  designee,  the 
review  period  is  deemed  to  be 
accelerated  and  the  transaction  may  be 
consummated  immediately  thereafter  in 
accordance  with  any  conditions  set 
forth  in  the  letter  of  non-disapproval. 
See  12  U.S.C.  1730(q)(l). 

In  the  event  the  Board  or  its  designee 
determines  to  disapprove  a  notice  of 
change  in  control,  the  proposed  acquiror 
will  be  noticed  in  writing.  As  set  forth  in 
paragraph  (f)  of  S  574.5,  such  notification 
will  include  a  statement  of  the  grounds 
for  disapproval  and  a  statement  that  the 
acquiror  within  20  days  of  the  receipt  of 
such  notice  of  disapproval  may,  if  the 
disapproval  was  issued  by  the  Principal 
Supervisory  Agent  pursuant  to 
delegated  authority,  request  review  of 


such  disapproval  by  the  Corporation 
pursuant  to  S  574.6(a)(4),  or,  if  such 
review  is  denied,  or  the  disapproval 
issued  by  the  Corporation,  may  within 
10  days  of  receipt  of  the  notice  of 
disapproval,  or  notice  of  the 
Corporation's  decision  not  to  review  the 
denial,  request  an  administrative 
hearing  imder  paragraph  (4)  of  the 
Control  Act. 

C.  Presumptive  Disqualifiers 

The  statutory  criteria  employed  by  the 
Board  in  making  determinations  wiUi 
regard  to  applications  under  the  Holding 
Company  Act  and  notices  under  the 
Control  Act  includes  general  concepts 
such  as  the  "managerial  and  financial 
resources"  or  "competence  and 
integrity"  of  an  acquiror.  Through  its 
experience  in  administrating  the  Acts, 
the  Board  has  encountered  a  variety  of 
situations  which  have  proved  to  be 
indicative  that  a  potential  acquiror  may 
hot  meet  the  statutory  tests.  In  an  effort 
to  facilitate  the  review  process,  the 
Board  has  collected  these  factors  as 
"presumptive  disqualifiers",  in  order  to 
put  potential  acquirors  on  notice  of  the 
grounds  upon  which  an  application  or 
notice  may  be  disapproved  unless 
adequately  refuted  by  the  acquiror. 

Section  574.7fg)(l)  sets  out 
presumptive  disqualifiers  which  may 
indicate  a  lack  of  integrity  on  the  part  of 
the  acquiror.  The  Control  Act  specifies 
the  integrity  of  an  acquiring  person  or 
proposed  management  personnel  as  a 
factor  the  Board  must  consider  in 
reviewing  notices.  12  U.S.C. 
1730(g)(7)(D)  (1982);  See  also  12  CFR 
574.7(d)(4).  The  Holding  Company  Act 
requires  an  acquiror  to  have  the 
requisite  managerial  resources  to  obtain 
approval  to  acquire  control  of  an 
insured  institution.  The  legislative 
history  manifests  Congress'  intent  that 
the  term  "management  resources"  relate 
to  management's  integrity  as  well  as 
competence.  See  H.R.  Rep.  No.  997,  90th 
Cong.  1st  Sess.  6  (1967),  reprinted  in 
1968  U.S.  Code  Cong.  &  Ad.  New  1601, 
1606  ("companies  with  management  of 
doubtful  *  *  *  integrity  would  be 
barred  fttjm  gaining  control  of  an 
insured  institution.").  The  factors  which 
would  give  rise  to  a  presumptive 
disqualification  of  a  proposed  acquiror 
on  integrity  grounds  include  criminal, 
civil  or  administrative  judgments, 
consents  or  orders,  and  any  indictments, 
formal  investigations,  examinations,  or 
civil  or  administrative  proceedings 
(excluding  routine  or  customary  audits, 
inspections  and  investigations)  that 
terminated  in  any  agreements, 
undertakings,  consents  or  orders,  issued 
against,  entered  into  by,  or  involving  the 
acquiror  or  affiliates  of  the  acquiror,  by 


any  federal  or  state  court,  any 
department,  agency,  or  commission  of 
the  U.S.  Government,  any  state  or 
municipahty,  and  self-regulatory  trade 
or  professional  organization,  or  any 
foreign  government  or  governmental 
entity,  against  an  acquiror  or  affiliates 
of  an  acquiror  involving:  (1)  Fraud, 
moral  turpitude,  dishonesty,  breach  of 
trust  or  fiduciary  duties,  or  ogranized 
crime  or  racketeering;  (2)  voliations  of 
securities  or  commodities  laws  or 
regulations:  (3)  violations  of  depository 
institutions  laws  or  regulations;  (4) 
violations  of  housing  authority  laws  or 
regulations;  or  (5)  violations  of  the 
ethical  codes  of  a  self-regulatory  trade 
or  professional  organization.  Such 
events  would  be  relevant  if  they 
occurred  during  the  preceding  10  years. 
Other  presumptive  disqualifiers 
concerning  an  acquiror's  integrity 
include  denial  of  an  application  or 
withdrawal  of  an  application  after 
notice  of  intent  to  deny  an  application 
relating  to  the  organization  or 
acquisition  of  control  of  a  financial 
institution,  the  liquidation, 
conservatorship,  or  receivership  of  any 
depository  institution  of  which  the 
acquiror  was  a  controlling  shareholder 
or  management  official;  conviction  of  a 
felony  by  the  acquiror  or  any  affiliated 
person  or  affiliate;  or  knowingly  making 
any  written  or  oral  statement  to  the 
Corporation  (or  its  delegate)  in 
connection  with  an  application,  notice 
or  other  filing  under  Part  574  that  is  false 
or  misleading  with  respect  to  a  material 
fact  or  omits  to  state  a  material  fact 
with  respect  to  information  furnished,  or 
requested  in  connection  with  such 
application,  notice  or  other  filing. 
Finally,  applicants  would  be  subject  to 
presumptive  disqualification,  on 
integrity  grounds,  if  they  submit 
applications  while  they  are  in  violation 
of  either  Act  or  the  Board's  regulations 
thereunder,  unless  the  violation  arises 
as  a  result  of  acquisition  of  an  amount    ~ 
of  stock  or  a  control  factor  with  respect 
to  the  insured  institution  where  the 
acquisition  of  such  amount  of  stock  or 
control  factor  was  beyond  the  control  of 
the  applicant. 

The  Board  received  one  comment 
concerning  integrity-related  presumptive 
disqualifiers  which  objected  to  the 
inclusion  of  consent  agreements  or 
undertakings  by  acquirors  as 
presumptive  disqualifier  because 
"inadvertent  violations  of  technical 
regulations"  would  not  necessarily 
impute  a  lack  of  integrity  to  the  acquiror. 
The  Board  wishes  to  emphasize  that 
these  factors  are  presumptions  which  an 
acquiror  may  overcome  through 
explanation  in  the  application  or  notice. 
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It  has  been  the  Board's  experience, 
however,  that  consent  decrees  or 
undertakings  often  involve  more  than 
inadvertent  violations  of  technical 
regulations.  Therefore,  the  final 
regulations  continue  to  include  consent 
decrees  as  presumptive  disquaiifiers. 

The  regulations  also  set  out 
presumptive  drsqualifiers  based  on 
financial  factors.  The  Holding  Company 
Act  provides  the  Board  authority  to 
deny  any  acqusition  application  if  the 
proposed  acquiror  lacks  the  requisite 
financial  resources.  12  U.S.C. 
1730a(e)(l)(A);  [2).  The  Control  Act 
provides  the  Board  with  the  authority  to 
disapprove  a  notice  filed  on  the  basis  of 
the  acquiror's  financial  condition.  12 
U.S.C  1730(q)(8)(C).  In  the  proposed 
revisions,  the  Board  set  out  the 
following  factors  which  would 
presumptively  disqualify  an  acquiror  (1) 
With  respect  to  a  company,  failure  to 
agree  in  writing  that  the  company  will 
ensure  that  its  subsidiary  insured 
institution  shall  have,  at  the  end  of  each 
calendar  quarter,  net  worth  at  least 
equal  to  three  percent  of  habilities,  plus 
the  growth  and  contingency  factors  as 
determined  in  J  563.13  or  such  greater 
amount  that  may  be  required  pursuant 
to  §  563.13.  and  that,  where  necessary, 
the  company  will  infuse  additional 
equity  capiUl  in  a  form  satisfactory  to 
the  Supervisory  Agent  and  sufficient  to 
effect  compliance  with  its  net  worth 
maintenance  undertaking;  (2)  liabiUty 
for  amounts  of  debt  which,  in  the 
opinion  of  the  Corporation,  create 
excessive  risks  of  default  and  pressure 
on  the  insured  institution;  or  (3)  a 
business  plan  projecting  activities  for 
the  target  institution  that  are 
inconsistent  with  economical  home 
financing. 

The  Board  received  a  number  of 
comments  which  disagreed  with  its 
proposal  to  include  the  net  worth 
maintenance  agreement  described  in  (1) 
above.  Commenters  were  concerned 
that  such  a  requirement  would  impede 
investment  in  the  thrift  industry.  The 
Board  notes,  however,  that  Holding 
Company  Act  acquisition  applications 
are  currently  susceptible  to  approval 
under  authority  delegated  to  the 
Principal  Supervisory  Agent  only  upon 
acceptance  of  the  net  worth 
maintenance  agreement.  Further,  as  a 
presumptive  disqualifier.  the  net  worth 
maintenance  agreement  could  have 
been  obviated  upon  reasonable 
justificiation  of  the  acquiring  company. 
Nonetheless,  the  Board  has  determined 
to  retifm  the  net  worth  maintenance 
guarantee  requirement  to  a  standard  of 
delegated  approval  and  has  modified 


the  provisions  of  the  guarantee  as 
discussed  below. 

Tbe  Board  received  no  comments  on 
the  Cactors  concerning  debt  of  the 
acquiror  and  business  plans.  The  Board 
continues  to  believe  that  these  two 
factors  are  key  to  an  assessment  of  the 
merits  of  an  acquisition  proposal.  In  the 
former  respect,  for  example,  the  Board 
has  become  increasingly  concerned  with 
the  potential  negative  impact  and 
pressures  that  effect  an  institution 
where  the  institution  is  acquired  in  a 
transaction  where  the  acquiror  is 
subject  to  substantial  debt,  or  in  a  so- 
called  "leveraged  buy-out."  The  total 
absence  of  any  business  plan,  or  a 
business  plan  projecting  activities 
inconsistent  with  economical  home 
financing  are  also  of  serious  concern  to 
the  Board.  Accordingly,  the  debt  and 
business  plan  factors  remain  as 
presumptive  disqualifiers  in  the  final 
regulation. 

The  existence  of  any  of  the  above 
considerations  in  the  case  of  any 
acquiror  or  affihate  of  the  acquiror  may 
constitute  grounds  for  denying  a 
proposed  acquisition  if  not  adequately 
addressed  by  the  applicant.  In  light  of 
inquiries  posed  to  die  staff  of  the  Board 
concerning  the  intended  impact  of  the 
presumptive  disqualifiers,  the  Board 
takes  this  opportunity  to  note  that  it  has 
codified  factors  as  presumptive 
disqoalifiers  in  order  to  notify  the  public 
of  concerns  that  the  Board  will  raise  in 
its  review  process.  By  putting  acquirors 
on  notice  of  potential  problems,  the 
Board  intends  to  expedite  the  review 
process  and  limit  time  which  would 
otherwise  be  spent  during  requests  for 
additional  information  on  these  factors. 
The  Board  did  not  intend  to  indicate  that 
an  acquiror,  subject  to  a  presumptive 
disquahfier,  need  not  apply  to  aQ.  The 
Board  intends  rather  that  the  burden  be 
on  the  applicant  to  explain  and  satisfy 
the  Board  when  a  presumptive 
disqualifier  is  present.  A  potential 
acquiror  must  specifically  address  these 
factors  by  submitting  materials 
indicating  that,  in  the  case  of  integrity- 
related  factors,  the  conduct  has  ceased 
or  has  become  irrelevant  or  otherwise 
should  not  warrant  a  denial  or 
disapproval.  A  rebuttal  in  such 
situations  may  indicate,  if  appropriate, 
that  the  conduct  has  ceased,  that  steps 
have  been  taken  to  prevent  a 
reoccarreoce,  and  that  there  is  a  reliable 
indication  that  those  steps  have  been 
effective,  such  as,  for  example,  the 
passage  of  a  meaningful  period  of  time 
without  repetition  of  the  conduct.  With 
respect  to  financial  resource-related 
factors,  the  submission  of  an  acceptable 
business  plan  obviously  is  one  step  that 


would  assist  in  making  the  requisite 
showing  to  overcome  a  presumption  of 
disqualification. 

Delegations 

A.  Summary 

• '  As  part  of  its  effort  to  increase  tbe 
speed  with  which  applications  and 
notices  are  processed,  without 
sacrificing  the  quality  of  review,  the 
Board  proposed  substantial 
amendments  to  its  delegations  of 
authority.  The  regulations  provide  a 
uniform  system  of  delegations  for 
determinations  under  both  the  Control 
Act  and  Holding  Company  Act.  The 
delegation  formula  should  increase  the 
munber  of  applications  processed  in  the 
field  and  is  intended  by  the  Board  to 
operate  in  conjunction  with  the  other 
substantive  revisions  of  the  regulations 
to  increase  the  overall  efficiency  of  the 
application  and  notice  processing 
system.  The  Board  has  already 
implemented  internal  processing 
deadlines  to  aid  in  achieving  this  result 
Further,  the  Board  would  expect  to 
actively  review  the  functioning  of  the 
expanded  delegation  process  through 
the  use  of  post-audits  to  ensure  that 
delegation  accomplishes  the  Board's 
goal  of  expediting  the  acquisitioa 
process  vdthout  sacrificing  the  quality  of 
review  that  must  remain  crucial  to 
fulfillment  of  the  Board's  statutory 
responsibibties  under  the  two  Acts. 

B.  Authority  of  Principal  Supervisory 
Agent 

The  new  delegations  for  the  first  time 
confer  the  authority  to  deny  as  well  as 
approve  applications.  The  Principal 
Supervisory  Agent  is  granted  the 
authority  to  approve  every  application 
or  issue  notice  of  intent  not  to 
disapprove  every  notice  that  does  not 
fall  within  one  of  four  specified 
categories.  Authority  is  not  delegated  to 
the  Principal  Supervisory  Agent  in  the 
event  that  the  acquisition  is  proposed  to 
be  accomplished  in  connection  with  a 
transaction  where  certain  disclosure 
dociunents  are  required  to  be  filed  under 
section  13  or  section  14  of  the  Exchange 
Act.  This  resen'ation  of  authority 
reflects  the  fact  that  a  disclosure 
document  requiring  review  will  be  filed 
with  the  Washington  staff  in  connection 
with  such  a  transaction  and  that  many 
such  institutions  are  likely  to  present 
special  issues  because  they  are  recently 
converted  to  stock  form.  Under  such 
circumstances,  an  acquisition  may  raise 
particular  concerns  that  should  be 
addressed  by  the  Board  and  its 
Washington  staff.  In  addition,  review  of 
such  acquisitions  can  be  done  more 
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efficiently  in  the  same  office  where  the 
Exchange  Act  Tilings  of  such  institutions 
are  reviewed.  The  Board  received  no 
comments  on  this  aspect  of  the 
delegation  provisions.  ^ 

The  second  instance  in  which 
reviewing  authority  would  be  reserved 
to  the  Board's  Washington  staff  involves 
contested  acquisitions  of  insured 
institutions  due  to  the  potential 
complexity  of,  and  issues  that  may  be 
presented  in  such  transactions.  An 
acquisition  proposal  is  considered  to  be 
contested  if  opposed  by  management  of 
the  insititution  or  a  competing  acquiror. 
The  Board  believes  that  review  by  its 
Washington  staff  will  allow  better 
coordination  of  any  enforcement  or 
litigation  issues  that  could  arise  during 
the  course  of  the  review.  While  the 
Board  received  no  comments  concerning 
the  contested  acquisition  delegation 
provision,  it  has,  upon  further 
consideration,  determined  to  modify  the 
proposed  provision  to  require  that 
where  an  acquisition  is  contested,  all 
acquisition  apphcations  or  notices  with 
respect  to  such  institution  be  reviewed 
by  Washington  staff.  The  Board  believes 
that  in  the  case  where  conflicting  offers 
have  been  made  to  acquire  an  insured 
institution,  both  applications  should  be 
processed  in  a  similar  fashion. 

The  last  area  reserved  from  delegated 
authority,  in  the  proposal,  concerns 
novel  issues  of  policy  or  law  which  in 
the  opinion  of  Board  staff  warrant 
consideration  by  the  Board.  In  these 
cases,  the  Board  itself  will  be  provided 
the  opportunity  to  make  the 
determination.  The  Board  received  no 
comments  on  this  aspect  of  the 
delegation  proposals.  The  Board  wishes 
to  emphasize  that  it  expects  staff  of  the 
Federal  Home  Loan  Banks  to  be  in  close 
contact  with  the  Board's  Washington 
staff  to  assess  whether  an  application  or 
notice  presents  a  legal  or  policy  issue 
that  warrants  review  by  the  Board.  In 
addition,  the  Board  regularly  advises  the 
staff  of  the  Federal  Home  Loan  Banks  of  - 
issues  of  concern  to  the  Board  through 
supervisory  bulletins  and 
communications  from  various  Offices  of 
the  Board  as  well  as  the  Board  itself. 
The  Board  expects  that  applications 
presenting  such  issues  will  be  referred 
to  the  Board.  The  decision  as  to  whether 
a  transaction  should  be  reviewed  by  the 
Board  is  left  to  the  discretion  and 
expertise  of  staff.  Failure  to  refer  a 
matter  to  the  Board  would  not  provide  a 
basis  for  challenging  the  final  staff 
action. 

The  Board  has  determined  to  add  a 
fourth  criterion  which  would  exclude 
from  eligibility  for  approval  by  the 
Principal  Supervisory  Agent,  any 


application  by  a  company  which 
declines  to  agree  in  advance  to  maintain 
the  net  worth  of  the  target  institution 
and  not  to  cause  the  insured  institution 
to  declare  dividends  in  excess  of  50 
percent  of  net  income  per  year  unless 
waived  by  the  Supervisory  Agent.  These 
provisions  currently  are  included  in  the 
Board's  standards  for  delegated 
approval  of  Holding  Company  Act 
acquisition  applications  at  12  CFR 
584.4(g)(1)  (i)  and  (ii).  In  the  case  of  an 
acquisition  by  a  company,  the  Board 
believes  that  a  holding  company  should 
serve  as  a  source  of  strength  to  its 
subsidiary  insured  institution.  See 
Kaneb  Services,  Inc.  v.  Federal  Savings 
and  Loan  Insurance  Corporation,  650 
F.2d  78  (5th  Cir.  1981). 

As  prevously  discussed,  the 
requirement  of  the  net  worth 
maintenance  agreement  was  proposed 
to  be  included  in  the  regulations  as  a 
presumptive  disqualifier.  One 
commenter  suggested  that  it  would  be 
unfair  to  require  a  company  that  owned 
only  10  percent  of  a  class  of  voting  stock 
of  an  institution  to  be  liable  for  100 
percent  of  the  institution's  losses.  While 
the  Board  believes  that  any  company 
that  has  the  power  to  direct  the 
management  or  policies  of  an  insured 
institution  should  be  responsible  for  the 
performance  of  such  institution,  it  is    •• 
aware  that  such  a  requirement  may 
hamper  investments  in  the  industry. 
Accordingly,  the  Board  also  has 
provided  the  Principal  Supervisory 
Agent  with  authority  to  approve  an 
acquisition  of  less  than  50  percent  of  the 
voting  stock  of  an  insured  institution 
upon  a  stipulation  by  such  company  that 
it  will  maintain  its  pro  rata  share  of  the 
institution's  regulatory  net  worth 
requirement.  It  should  be  noted  that  a 
company  which  is  deemed  to  control  an 
insured  institution  on  the  basis  of 
concerted  action  with  individuals  would 
be  required  to  sign  an  agreement,  but 
the  individuals  would  not,  although  the 
company's  net  worth  maintenance 
would  be  calculated  with  reference  to 
the  stock  held  by  the  company  and 
those  with  whom  it  was  deemed  to  act 
in  concert.  All  parties  to  the  agreement 
which  results  in  a  similar  organization, 
as  defined  in  S  574.2(1),  would  be  liable 
in  connection  with  the  net  worth 
maintenance  agreement. 

The  Board  also  has  given  the  Principal 
Supervisory  Agent  the  authority  to  deny 
any  application  or  disapprove  any 
notice  which  the  Principal  Supervisory 
Agent  has  the  authority  to  approve. 
Denials  of  applications  and  notices  by 
the  Principal  Supervisory  Agent  may  be 
appealed  to  the  Corporation.  A  request 
for  Corporation  review  of  a  denial 


would  be  required  to  be  submitted  to  the 
Secretary  to  the  Board,  with  copies 
addressed  to  the  attention  of  the 
Director,  Office  of  Examinations  and 
Supervision,  and  to  the  General 
Counsel.  The  request  for  review  must 
identify  the  party  seeking  review  and 
specifically  describe  the  action  taken  of 
which  review  is  sought  and  the  reasons 
why  the  denial  by  the  Principal 
Supervisory  Agent  is  believed  to  be 
erroneous,  and  would  be  required  to  be 
submitted  within  20  days  of  the  date  of 
the  action  taken  for  which  review  is 
sought. 

In  order  to  facilitate  the  review 
process,  the  Principal  Supervisory  Agent 
also  would  have  the  authority  to  take 
action  with  regard  to  publication  of 
notice,  deeming  filings  to  be  sufficient  or 
requiring  additional  information  with 
respect  to  any  notice  or  application 
which  he  has  the  authority  to  approve. 
Finally,  as  an  additional  step  to  expedite 
the  approval  process,  the  regulation 
delegates  to  the  Principal  Supervisory 
Agent  the  authority  to  waive  the 
requirement  for  certain  audited  financial 
statements  for  an  acquiror's  proprietary 
interests  in  connection  with  filings 
under  the  Control  Act,  provided  that 
specified  substitute  information  is 
submitted  instead.  If  such  substitute 
information  were  not  furnished,  the 
Principal  Supervisory  Agent  would  not 
have  delegated  authority  to  waive  the 
requirement.  In  this  regard,  difficulties 
have  often  arisen  with  respect  to 
financial  statements  for  sole  proprietors 
and  closely  held  companies.  Generally, 
certain  substitute  information  has  been 
considered  acceptable.  This  information 
has  included,  with  respect  to  each 
acquiring  person  or  company,  a 
statement  as  to  the  percentage  of  his  or 
her  net  worth  that  the  acquisition 
represents,  the  percentage  of  net  worth, 
assets  and  income  attributable  to 
proprietary  interests,  and  such 
alternative  financial  statements 
regarding  proprietary  interests  as  are 
available.  In  the  past,  the  Board  has 
allowed  the  submission  of  tax  returns 
and  unaudited  financial  statements  for 
proprietary  interests  which  amounted  to 
less  than  10  percent  of  an  individual's 
net  worth,  income  or  total  assets,  when 
the  preparation  of  audited  financial 
statements  would  prove  a  hardship.  The 
Board  wishes  to  emphasize  that  this 
waiver  pertains  to  financial  statements 
for  an  acquiror's  propne^a/y  interests, 
not  to  the  statements  of  the  acquiror's 
assets  and  liabilities  and  income  and 
source  of  funds  which  are  specifically 
required  to  be  furnished  by  the  Control 
Act.  12  U.S.C.  1730(q)(6)(B). 
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C.  Authority  of  Washington  Staff 

The  Board's  Washington  staff  is 
delegated  authority  to  take  any  action 
with  regard  to  applications  or  notices 
which  are  not  delegable  to  the  PSA 
except  that  the  staff  in  its  discretion 
may  refer  to  the  Board  those 
transactions  that  raise  a  significant 
issue  of  law  or  poUcy  and  those 
involving  non-standard  net  worth 
maintenance  or  dividend  conditions. 
The  Washington  staff  has  not,  however, 
been  given  denial  authority  in  the 
review  of  applications  and  notices,  but 
has  been  authorized  to  make  a 
determination  regarding  rebuttals  of 
control  determinations  or  concerted 
action  presumptions.  One  conunenter 
suggested  that  this  function  be  delegated 
to  the  PSA.  The  Board  believes  that  due 
to  the  novelty  of  the  procedure, 
uniformity  will  be  preserved  by  having 
all  rebuttal  determinations  made  in 
Washington,  for  the  time  being. 

Finally,  the  Board  wishes  to  take  this 
opportunity  to  emphasize  that  the  fact 
that  an  acquisition  is  contested  does 
not,  alone,  cause  it  to  be  a  matter  that 
should  be  referred  to  the  Board.  The 
Board  specifically  intends  to  rely  on  the 
discretion  and  expertise  of  its  staff  to 
keep  the  Board  informed  and  to  refer 
applications  or  notices  to  the  Board 
where  unresolved  legal  or  policy  issues 
are  present,  which  may,  but  need  not, 
include  contested  matters.  There  is  no 
process  or  procedure  for  petitioning  the 
Board  to  cause  the  Board  to  take  up 
such  matters  directly,  and  the  Board 
does  not  intend  to  entertain  such 
petitions.  The  Board  believes  that  the 
portions  of  the  rule  adopted  today 
concerning  delegations  fully  address  Ihe 
issues  that  may  arise  and  intends  that 
these  provisions  be  followed  in  all 
cases.  Moreover,  the  Board  believes  that 
it  would  unfairly  tilt  and  delay  the 
acquisition  process  if  all  contested 
acquisitions  were  required  to  be  decided 
by  the  Board  alone. 

D.  Sole  Authority  in  the  Board 

The  Board  has  retained  sole  authority 
to  approve  or  deny  any  apphcation  or 
notice  which  has  been  referred  to  the 
Board  as  presenting  significant  issues  of 
policy  or  law,  and  applications  or 
notices  presenting  non-standard  net 
worth  maintenance  or  dividend 
conditions. 

The  Board  has  also  reserved  sole 
authority  in  the  Corporation  to  assess 
monetary  penalties  under  the  statutes. 
Finally,  in  order  to  insure  the  efficient 
use  of  time  in  the  review  period  of  a 
Control  Act  notice,  the  Board  has 
reserved  for  itself  the  authority  to 
recommence  a  review  period  under  the 


Control  Act  after  a  determination  of 
.sufficiency  has  been  made,  or  in  cases 
where  the  acquiror  has  not  furnished  all 
the  information  required  or  where  any 
material  information  furnished  is 
substantially  inaccurate. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  e03  (1982),  the 
Board  is  providing  the  following  final 
regulatory  flexibility  analysis: 

1.  Reasons,  objectives  and  legal  bases 
underiying  the  final  rules.  These 
elements  have  been  discussed 
elsewhere  in  the  "supplementary 
INFORMATION''  regarding  the  rule. 

2.  Small  entities  to  which  the  rules 
apply.  The  rule  will  apply  to  all 
acquirors  of  insured  institutions. 

3.  Impact  of  the  rules  on  small 
institutions.  This  has  been  discussed 
elsewhere  in  the  "supplementary 

INFORMATKML" 

4.  Overiapping  or  conflicting  federal 
rules.  These  are  not  federal  rules  which 
duplicate,  overlap,  or  conflict  with  the 
rules. 

5.  Description  of  reporting  and 
recordkeeping  requirements.  Discussed 
elsewhere. 

List  of  Subjects  in  12  CFR  Parts  563, 574, 
584  and  589 

Seciuities,  Savings  and  loan 
associations.  Savings  and  loan  holding 
companies. 

Accordingly,  the  Board  hereby 
amends  Part  563  and  adds  Part  574  to 
Subchapter  D,  and  amends  Parts  584 
and  589  of  Subchapter  F,  Chapter  V  of 
Title  12  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURED  CORPORATION 

PART  563— OPERATIONS 

1.  The  authority  for  Part  563  continues 
to  read  as  follows: 

Authority:  Sees.  401-405, 48  Stat.  1255-1260, 
as  amended  (12  U.S.C.  1724-1728, 1730): 
Reorg.  Plan  No.  3  of  1947.  3  CFR,  1943-1949 
Comp.,  p.  1071,  unless  otherwise  noted. 

§563.18-2    [Removed] 

2.  Remove  §  563.18-2. 

S  563.18-3    [Amended] 

3.  Amend  §  563.18-3  by  removing 
paragraph  (c)  and  redesignating 
paragraphs  (d),  (e)  and  (f)  as  paragraphs 
(c),  (d)  and  (e),  respectively;  and  by 
amending  newly  redesignated  paragraph 
(c)(1)  by  substituting  the  phrase  "this 

§  563.18-3"  for  the  phrase  "paragraphs 
(b)  or  (c)  of  this  section". 

4.  Add  a  new  Part  574  as  follows: 


PART  574— ACQUISITION  OF 
CONTROL  OF  INSURED  INSTITUTIONS 

574.1  Scope  of  part 

574.2  Definitions. 

574.3  Acquisition  of  control  of  insured 
institutions. 

574.4  Control. 

574.5  Certifications  of  ownersliip  and  other 
reports. 

574.6  Procedural  requirements. 

574.7  Determination  by  the  Corporation. 

574.8  Delegations  of  authority. 
Authority:  12  U.S.C.  1730(q):  12  VS.C 

17308(e). 

§574.1    Scope  Of  pert 

The  piupose  of  this  part  is  to 
implement  the  provisions  of  the  Change 
in  Savings  and  Loan  Control  Act  12 
U.S.C.  1730(q)  ("Control  Act")  and  the 
Savings  and  L,oan  Holding  Company 
Act.  12  U.S.C.  1730a  ("Holding  Company 
Act"),  relating  to  acquisitions  and 
changes  in  control  of  insured  institutions 
that  are  organized  in  stock  form  and 
holding  companies  thereof. 

§574.2    DennMora. 

As  used  in  this  Part  and  in  the  forms 
under  this  Part,  the  following  definitions 
apply,  unless  the  context  otherwise 
requires: 

(a)  "Acquire"  when  used  in 
connection  with  the  acquisition  of  stock 
of  an  insured  institution  means 
obtaining  ownership,  control  power  to 
vote,  or  sole  power  of  disposition  of 
stock,  directly  or  indirectly  or  through 
one  or  more  transactions  or  subsidiaries, 
through  purchase,  assignment,  transfer, 
exchange,  succession,  or  other  means, 
including: 

(1)  An  increase  in  percentage 
ownership  resulting  from  a  redemption, 
repurchase,  reverse  stock  split  or  a 
similar  transaction  involving  other 
securities  of  the  same  class,  and 

(2)  the  acquisition  of  stock  by  a  group 
of  persons  and/or  companies  acting  in 
concert  which  shall  be  deemed  to  occiu- 
upon  information  of  such  group. 
Provided,  that  an  investment  advisor 
shall  not  be  deemed  to  acquire  the 
voting  stock  of  its  advisee  if  the  advisor 
(i)  votes  the  stock  only  upon  instruction 
from  the  beneficial  owner,  and  (ii)  does 
not  provide  the  beneficial  owner  with 
advice  concerning  the  voting  of  such 
stock. 

(b)  "Acquiror"  means  a  person  or 
company. 

(c)  "Acting  in  concert"  means: 

(1)  Knowing  participation  in  a  joint 
activity  or  interdependent  conscious 
parallel  action  towards  a  common  goal 
whether  or  not  pursuant  to  an  express 
agreement,  or 
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(2)  A  conibijiation  or  pooling  of  voting 
or  other  interests  in  the  securities  of  an 
issuer  for  a  common  purpose  pursuant  to 
any  contract,  understandingi 
relationship,  agreement  or  other 
arrangement  whether  written  or 
otherwise. 

[3)  action  in  concert  with  a  person  or 
company  which  shall  also  be  deemed  to 
be  action  in  concert  with  any  person  or 
company  that  is  acting  in  concert  with 
such  other  person  or  company. 

(d)  "Afliliate"  means  any  person  or 
company  which  controls,  is  controlled 
by  or  is  under  common  control  with  a 
person,  insured  institotion  or  company. 

(e)  "Company"  means  any 
corporation,  partnership,  trust, 
association,  joint  venture,  pool 
syndicate,  unincorporated  organization, 
joint-stock  company  or  similar 
organization,  as  defined  in  paragraph 
[1]\  but  a  company  does  not  include: 

(1)  The  Federal  Savings  and  Loan 
Insurance  Corporation,  or 

(2)  any  company  the  majority  of 
shares  of  which  is  owned  by:  (i)  The 
United  States  or  any  State,  (ii)  an  ofBcer 
of  the  United  States  or  any  State  in  his 
ofTicial  capacity,  or  (iii]  an 
instrumentality  of  the  United  States  or 
any  State. 

(f)  "ControUing  shareholder"  means 
any  person  who  directly  or  indirectly  or 
acting  in  concert  with  one  or  more 
persons  or  companies,  or  together  with 
members  of  his  immediate  ^mity.  owns, 
controls,  or  holds  with  power  to  vote  10 
percent  or  more  of  the  voting  stock  of  a 
company  or  controls  in  any  marmer  the 
election  or  appointment  of  a  majority  of 
the  company's  board  of  directors. 

(g)  "Immediate  family"  means  a 
person's  spouse,  ta^er,  mother, 
children,  brothers,  sisters  and 
grandchildren;  the  father,  mother, 
brothers,  and  sisters  of  the  person's 
spouse:  and  the  spouse  of  the  person's 
child,  brother  or  sister. 

(  h)  "Insured  institution"  means  a 
Federal  association.  Federal  savings 
bank,  interim  Federal  association, 
building  and  loan,  savings  and  loan,  or 
homestead  association  or  a  cooperative 
bank,  or  an  interim  state  savings  and 
loan  association,  the  accounts  of  which 
are  hisured  by  the  Corporation;  any 
Federal  association  or  Federal  savings 
bank  the  deposits  of  which  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation;  an  institution  that  retains 
insurance  of  accounts  by  the 
Corporation  pursuant  to  S  563.29-1  of 
this  chapter  and  any  savings  and  loan 
holding  company  as  defined  in 
paragraph  (k)  of  this  section. 

(i)  "Management  officiaP  means  any 
president,  chief  executive  officer,  chief 
operating  officer,  vice  president. 


director,  partner,  or  trustee,  or  any  other 
person  who  performs  or  has  a 
representative  or  nominee  performing 
similar  policymaking  functions, 
including  executive  officers  of  principal 
business  units  or  divisions  or 
subsidiaries  %vbo  perform  policymaking 
functions,  for  an  insured  institution  or  a 
company,  whether  or  not  incorporated. 

0)  Tereon"  means  an  individual  or  a 
group  of  individuals  acting  in  concert 
who  do  not  constitute  a  "company"  as 
defined  in  paragraph  (e)  of  this  section. 

(k)  "Savings  and  kMn  holding 
company"  means  any  company  that 
directly  or  indirectly  controls  an  insured 
institution,  but  does  not  include: 

(1)  Any  company  by  virtue  of  its 
ownership  or  control  of  voting  stock  of 
an  insured  institution  acquired  in 
connectioo  with  the  underwriting  of 
securities  if  such  stock  is  held  only  for 
such  period  of  time  (not  exceeding  120 
days  unless  extended  by  the 
Coiporation)  as  will  permit  the  sale 
thereof  on  a  reasonable  basis;  and 

(2)  Any  trust  (other  than  a  person, 
profit-sharing,  stockholders'  voting  or 
business  trust)  which  controls  an 
insured  institution  if  such  trust  by  its 
terms  must  terminate  within  25  years  or 
not  later  than  21  years  and  10  months 
after  the  death  of  individuals  living  on 
the  effective  date  of  the  trust,  and:  (i) 
Was  in  existence  and  in  control  of  an 
insured  institution  on  June  28, 1967,  or 
(ii)  is  a  testamentary  trust. 

(1)  "Similar  organization"  for  purposes 
of  paragraph  (e)  of  this  section  means  a 
combmation  of  parties  with  fte 
potential  for  or  practical  likelihood  of 
continuing  rather  than  temporary 
existence,  where  the  parties  thereto 
have  knowingly  and  voluntarily 
associated  for  a  common  pmpuae 
pursuant  to  identi^able  and  tMsding 
relationships  which  govern  the  parties 
with  respect  to  either 

(1)  The  transferability  and  voting  of 
any  stock  or  other  indicia  of 
participation  in  another  entity,  or 

(2)  Achievement  of  a  oommon  or 
shared  objective,  such  as  to  manage  or 
control  another  entity. 

(m)  ''Stock"  means  common  or 
preferred  stock. 

(n)  (1)  "Voting  stock"  means  common 
or  preferred  stock,  general  or  limited 
partnership  shares  or  interests,  or 
similar  interests  if  the  shares  or 
interests,  by  statute,  charter  or  in  any 
manner,  entitle  the  holder 

(ij  To  vote  for  or  to  select  directors, 
trustees,  or  partners  tor  persons 
exercising  similar  functions  of  the 
issuing  insured  institution  or  company); 

(ii)  To  vote  or  to  direct  die  conduct  of 
the  operations  or  odier  significant 
policies  of  die  issuer 


(2)  Notwithstanding  anything  in 
para^-apfa  (n)tl)  irftte  sectkw, 
preferred  stock,  hmited  partnership 
shares  or  interests,  or  similar  in(a«sts 
are  not  "voting  stock"  if:  (1)  Voting 
rights  associated  with  the  stock,  shares 
or  interests  are  hmited  solely  to  the  type 
customarily  provided  by  statute  with 
regard  to  matters  that  wodd 
significantly  and  adversely  affect  the 
rights  or  preference  of  the  stock,  security 
or  other  interest,  such  as  the  issuance  of 
additional  amounts  or  classes  of  soiior 
securities,  the  modification  of  the  terms 
of  the  stock,  security  or  interest,  the 
dissolution  of  the  issuer,  or  the  payment 
of  dividends  by  the  issuer  when 
preferred  dividends  are  in  arrears;  (ii) 
the  stock,  shares  or  interests  re|iresent 
an  essentially  passive  investment  or 
financing  device  and  do  not  otiierwise 
provide  the  holder  with  control  over  the 
issuer;  and  (iii)  the  stock,  shares  or 
interests  do  not  at  the  time  entide  the 
holder,  by  statute,  charter,  or  otherwise, 
to  select  or  to  vote  for  the  selectioo  of 
directors,  trustees,  or  partners  (or 
persons  exercising  similar  fanctions)  of 
the  issuer, 

(3)  Notwithstandmg  anydiing  in 
paragraph  (n)  (1)  end  (2)  of  this  section, 
"voting  stock"  shall  be  deemed  to 
include  stock  and  other  securities  that, 
upon  transfer  or  otherwise,  are 
convertible  into  voting  stock  or 
exercisable  to  acqidre  voting  stock 
where  the  holder  of  the  stock, 
convertible  security  or  right  to  acquire 
voting  stock  has  the  preponderant 
economic  risk  in  the  underlying  voting 
stock.  Securities  inunediately 
convertible  into  voting  stock  at  the 
option  of  the  holder  without  payment  of 
additional  consideration  shall  be 
deemed  to  constitute  the  voting  stock 
into  which  they  are  convertible;  other 
convertible  securities  and  rights  to 
acquire  voting  stock  shall  not  be 
deemed  to  vest  the  holder  with  the 
preponderant  economic  risk  in  the 
underlying  voting  stock  if  the  holder  has 
paid  less  than  50  percent  of  the 
consideration  required  to  direedy 
acquire  the  voting  stock  and  has  no 
other  economic  interest  in  the 
imderiying  voting  stock.  For  purposes  of 
calculating  the  percentage  of  voting 
stock  held  by  a  particular  acquiror, 
stock  or  otiwr  securities  convertible  into 
voting  stock  or  exercisable  to  acquire 
voting  stock  which  are  deemed  voting 
stock  under  this  paragraph  (n)(3)  shall 
be  included  in  calculating  the  amount  of 
voting  stock  held  by  the  acquiror  and 
the  total  amount  of  stodc  outstanding 
only  to  die  extent  of  the  voting  stodc 
obtainable  by  such  acquiror  by  such 
conversion  or  exercise  of  ri^ts. 
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S  574  J    Acquisition  of  controi  of  insured 
Instltirtions. 

(a)  Acquisition  by  a  company.  Unless 
a  b'ansaction  is  exempt  under  paragraph 
(c]  of  this  section,  or  exempt  from  prior 
approval  under  paragraph  (d)  of  this 
section,  no  company  shall  acquire 
control,  as  defined  in  §  574.4  (a)  and  (b) 
of  this  Part,  of  an  insured  institution 
except  upon  receipt  of  the  written 
approval  of  the  Corporation  or  its 
designee. 

[h]  Acquisition  by  a  person.  Unless  a 
transaction  is  exempt  under  paragraph 
(c)  of  this  section,  or  exempt  from  prior 
notice  under  paragraph  (d)  of  this 
section,  no  person  shall  acquire  control, 
as  defined  in  S  574.4  (a)  and  (b)  of  this 
Part,  of  an  insured  institution  until 
written  notice  has  been  provided  to  the 
Corporation  and  (1)  the  Corporation 
indicates  in  writing  its  intent  not  to 
disapprove  the  proposed  acquisition  or 
(2)  60  days  (or  such  period  of  time  as  the 
Corporation  may  specify  if  the  review 
period  has  been  extended  imder 
S  574.6(c)(3)  of  this  Part)  have  passed 
since  receipt  of  a  notice  deemed  - 
sufficient  under  S  574.6(c)(2). 

(c)  Exempt  transactions. 

(1)  The  following  transactions  are 
exempt  from  the  application 
requirements  of  paragraph  (a)  of  this 
section: 

(i)  Control  of  an  insured  institution 
acquired  by  devise  under  the  terms  of  a 
will  creating  a  trust  which  is  excluded 
from  the  definition  of  savings  and  loan 
holding  company  under  §  574.2(k)  of  this 
Part; 

(ii]  Control  of  an  insured  institution 
acquired  in  connection  with  a 
reorganization  which  involves  solely  the 
acquisition  of  control  of  that  institution 
by  a  newly  formed  company  which  is 
controlled  by  the  same  acquirors  that 
controlled  the  insured  institution  for  the 
immediately  preceding  three  years,  and 
entails  no  other  transactions,  such  as  an 
assumption  of  the  acquirors'  debt  by  the 
newly  formed  company:  Provided,  that 
the  acquirors  have  filed  an  H-(e)4 
notification  as  provided  in  S  574.6  of  this 
Part  and  the  General  Counsel  or  his 
delegate  does  not  object  to  the 
acquisition  within  30  days  of  the  filing 
date: 

(iii)  Control  of  an  insured  institution 
acquired  solely  as  a  result  of  (A)  a 
pledge  or  hypothecation  of  stock  to 
secure  a  loan  contracted  for  in  good 
faith  or  (B)  the  liquidation  of  a  loan 
contracted  for  in  good  faith,  in  either 
case  where  such  loan  was  made  in  the 
ordinary  course  of  the  business  of  the 
lender:  Provided,  that  acquisition  of 
control  pursuant  to  such  pledge, 
hypothecation  or  liquidation  is  reported 
to  the  Corporation  within  30  days,  and 


Provided  further,  that  the  acquiror  shall 
not  retain  such  control  for  more  than 
one  year  from  the  date  on  which  such 
control  was  acquired;  however,  the 
Corporation  may,  upon  application  by 
an  acquiror,  extend  such  one-year 
period  from  year  to  year,  for  an 
additional  period  of  time  not  exceeding 
three  years,  if  the  Corporation  finds 
such  extension  is  warranted  and  would 
not  be  detrimental  to  the  public  interest: 

(iv)  Control  of  an  insured  institution 
acquired  through  a  percentage  increase 
in  stock  ownership  following  a  pro  rata 
stock  dividend  or  stock  split,  if  the 
proportional  interests  of  the  recipients 
remain  substantially  the  same; 

(v)  Acquisition  of  additional  stock 
after  approval  under  {  574.7  of  this  Part, 
or  any  predecessor  provision,  has  been 
received.  Provided  that  such  acquisition 
is  consistent  with  any  conditions 
imposed  in  connection  with  such 
approval  and  with  the  representations 
made  by  the  acquiror  in  its  application. 

(2)  The  following  transactions  are 
exempt  from  the  notice  requirements  of 
paragraph  (b)  of  this  section: 

(i)  Transactions  which  are  exempt 
pursuant  to  paragraph  (c)(1)  (iii),  (iv) 
and  (v)  of  this  section; 

(ii)  Transactions  for  which  approval  is 
required  under  paragraph  (a)  of  this 
section; 

(iii)  Transactions  for  which  approval 
is  required  under  §§  546,  552.13  or  563.22 
of  this  Chapter.  Provided,  that  no 
acquiror  who  currently  does  not  control 
an  insured  institution  would  acquire 
control  of  any  insured  institution  as  a 
result  of  such  transaction; 

(iv)  Acquisition  of  additional  stock  of 
an  insiu^d  institution  by  any  person 
who: 

(A)  Has  held  power  to  vote  25  percent 
or  more  of  any  class  of  voting  stock  in 
such  institution  continuously  since 
March  9. 1979; 

(B)  Has  maintained  control  of  the 
insured  institution  continuously  since 
acquiring  control  in  compliance  with  the 
Control  Act  and  the  Corporation's 
regulations  thereunder  then  in  effect: 
Provided,  that  such  acquisition  is 
consistent  with  any  conditions  imposed 
in  connection  v\rith  such  acquisition  of 
control  and  with  the  representations 
made  by  the  acquiror  in  its  notice. 

(3]  An  acquiror  that  would  be 
considered  to  be  in  control  of  an  insiu«d 
institution  pursuant  to  §  574.4  of  this 
Part  on  December  26, 1985,  shall  not  be 
subject  to  this  S  574.3  unless  the 
acquiror  acquires  additional  stock  of  the 
insured  institution  or  obtains  a  control 
factor  with  respect  to  such  institution 
after  December  26, 1985.  Provided,  that 
an  acquiror  shall  not  be  deemed  to  have 
acquired  control  of  an  insured 


institution  on  the  basis  of  actions  taken 
prior  to  December  26, 1985,  or  on  the 
basis  of  actions  taken  after  December 
28, 1985,  if  such  actions  are  pursuant  to 
and  consistent  with  a  materially 
complete  application  under  the  Holding 
Company  Act  or  notice  under  the 
Control  Act  filed  prior  to  December  26, 
1985,  if  such  acquisition  is  made 
pursuant  to  an  application  approved 
under  the  Holding  Company  Act  or  a 
notice  under  the  Control  Act  that  was 
not  disapproved. 

(d)  Transactions  exempt  from  prior 
approval  or  notice. 

(1)  Subject  to  the  conditions  set  forth 
in  paragraph  (d)(2)  of  this  section,  the 
follov\ang  transactions  are  exempt  from 
prior  approval  and  prior  notice  under 

S  574.3:  Provided,  that  the  timing  of  the 
transaction  was  not  within  the  control  of 
the  acquiror. 

(i)  Control  of  an  insured  institution 
acquired  through  bona  fide  gift; 

(ii)  Control  of  an  insured  institution 
acquired  through  liquidation  of  a  loan 
contracted  in  good  faith  where  the  loan 
was  not  made  in  the  ordinary  course  of 
business  of  the  lender; 

(iii)  Control  of  an  insured  institution 
acquired  through  a  percentage  increase 
in  ownership  following  a  stock  split  or 
redemption  that  was  not  pro  rata: 

(iv)  Control  determined  pursuant  to 
S  574.4  (a)  or  (b)  as  a  result  of  actions  by 
third  parties  that  are  not  v^thin  the 
control  of  the  acquiror 

(v)  Control  of  an  insured  institution 
acquired  through  testate  or  intestate 
succession,  Provided,  that  the  acquiror 
transmits  written  notification  of  the 
acquisition  to  the  Corporation  within  60 
days  of  the  acquisition  and  provides 
such  additional  information  as  the 
Corporation  may  specifically  request. 

(2)  The  exemptions  provided  by 
paragraphs  (d)(l)(i)  through  (d)(l)(iv)  of 
this  section  are  subject  to  the  following 
conditions: 

(i)  The  acquiror  shall  file  an 
application,  notice  or  rebuttal,  as 
appropriate,  with  the  Corporation  within 
90  days  of  acquisition  of  control; 

(ii)  The  acquiror  shall  not  take  any 
action  to  direct  the  management  or 
policies  of  the  insured  institution  or 
which  are  designed  to  effect  a  change  in 
the  business  plan  of  the  insured 
institution  other  than  voting  on  matters 
that  may  be  presented  to  stockholders 
by  management  of  the  insured 
institution  until  the  Corporation  has 
acted  favorably  upon  the  acquiror's 
application  or  notice,  and  the 
Corporation  may  require  that  the 
acquiror  take  such  steps  as  the 
Corporation  deems  necessary  to  insure 
that  control  is  not  exercised;  and 
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(iii]  If  the  Corporatioo  disapproves  the 
acquiror's  application  or  notice,  the 
acquiror  shall  divest  such  portion  of  the 
stock  held  by  the  acquiror  so  as  to  cause 
the  acquiror  not  to  be  determined  to  be 
in  control  of  the  insured  institution 
under  S  574.4  of  this  Part,  within  one 
year  or  such  shorter  period  of  time  and 
in  the  manner  that  the  Corporation  may 
order. 

(e)  Prohibited  acquisitions.  No 
acquisition  shall  be  approved  by  the 
Corporation,  other  than  an  acquisition 
authorized  pursuant  to  12  U.S.C. 
S  1730a(m)  or  specific  order  of  the  Board 
in  a  supervis<Hy  case,  which  would: 

(1)  Result  in  the  formation  by  any 
company,  through  one  or  more 
subsidiaries  or  through  one  or  more 
transactions,  of  a  multiple  savings  and 
loan  holding  company  controlling 
insured  institutions  in  more  than  one 
state  where  the  acquisition  causes  an 
insured  institution  to  become  an  affiliate 
of  anotho'  insured  institution  with 
which  it  was  not  previoo^y  affliated; 

(2)  Enable  an  existing  multiple  savings 
and  loan  holding  company  to  acquire  an 
insured  institution  the  principal  office  of 
which  is  located  in  a  State  other  than 
the  State  which  such  savings  and  loan 
holding  company  has  designated 
pursuant  to  paragraph  (e)  of  S  584.1  of 
this  Chapter. 

§574.4    Control 

(a)  Conclusive  control. 

(1)  An  acquiror  shall  be  deemed  to 
have  acquired  control  of  an  insured 
institution,  other  than  a  savings  and 
loan  holding  company,  if  the  acquiror 
directly  or  indirectly,  through  one  or 
more  subsidiaries  or  transactions  or 
acting  in  concert  with  one  or  more 
persons  or  companies: 

(i)  Acquires  more  than  25  percent  of 
any  class  of  voting  stock  of  die  insured 
institution; 

(ii)  Acquires  irrevocable  proxies 
representing  more  than  25  percent  of 
any  class  of  voting  stock  of  the  insured 
institution; 

(iii)  Acquires  any  combination  of 
voting  stock  and  irrevocable  proxies 
representing  more  than  25  percent  of 
any  class  of  voting  stock  of  an  insured 
institution;  or 

(iv)  Controls  in  any  manner  the 
election  of  a  majority  of  the  directors  of 
the  insured  institution. 

(2)  An  acquiror  shaU  be  deemed  to 
have  acquired  control  of  a  company, 
including  a  savings  and  loan  holding 
company,  if  the  acquiror  directly  or 
indirectly,  or  through  one  or  more 
subsidiaries  or  transactions  or  acting  in 
concert  with  one  or  more  persons  or 
companies: 


(i)  Acquires  more  than  2S  percent  of 
any  class  of  voting  stock  of  the 
company; 

(ii)  Acquires  irrevocable  proxies 
representing  Bx>re  than  25  percent  of 
any  class  of  voting  stock  of  the 
company; 

(iii)  Acquires  any  combinatioa  of 
voting  stock  and  irrevocable  proxies 
representing  more  than  25  percent  of 
any  class  of  voting  stock  of  an  insured 
institution; 

(iv)  Controls  in  any  manner  the 
election  of  a  majority  of  the  directors  or 
trustees  of  a  company; 

(v)  Is  a  general  partner  of  a  company; 

(vi)  Has  contributed  more  than  25 
percent  of  the  capital  of  the  company;  or 

(vii)  Is  a  trustee  of  a  trust 

(3)  A  company  shall  be  deemed  to 
control  an  insraed  institution  if  the 
Corporation  finds,  after  notice  and 
opportunity  for  hearing,  that  the 
company  has  the  power  directly  or 
indirectly,  to  exercise  a  controlling 
influence  over  the  management  or 
policies' of  the  insured  institution. 

(4)  A  person  shall  be  deemed  to 
control  an  insured  institution  if  the 
Corporation  determines  that  sud) 
person  has  the  power  to  direct  the 
management  or  policies  of  the  insured 
institution. 

(b)  RebutiabJe  control  determinations. 

(1)  An  acquiror  shall  be  determined, 
subject  to  rebuttal,  to  have  acquired 
control  of  an  insured  institution,  if  the 
acquiror  directly  or  indirectly,  or 
through  one  or  more  subsidiaries  or 
transactions  or  acting  in  concert  with 
one  or  more  persons  or  companies: 

(i)  Acquires  more  than  10  percent  of 
any  class  of  voting  stock  of  the  insured 
institution  and  is  subject  to  any  control 
factor,  as  defined  in  paragraph  (c)  of  this 
section: 

(ii)  Acquires  more  than  25  percent  of 
any  class  of  stock  of  the  insured 
institution  and  is  subject  to  any  control 
factor,  as  defined  in  paragraph  (c)  of  this 
section. 

(2)  An  acquiror  shall  be  determined, 
subject  to  rebuttal,  to  have  acquired 
control  of  an  insured  institution,  if  the 
acquiror  directly  or  indirectly,  or 
through  one  or  more  subsidiaries  or 
transactions  or  acting  in  concert  with 
one  or  more  persons  or  companies, 
holds  any  combination  of  voting  stock 
and  revocable  and/or  irrevocable 
proxies,  representing  more  than  25 
percent  of  any  class  of  voting  stock  of 
an  insured  institution,  excluding  such 
proxies  held  in  connection  with  a 
solicitation  by,  or  in  opposition  to,  a 
solicitation  on  behalf  of  management  of 
the  insured  institution,  but  including  a 
solicitation  in  connection  with  an 


election  of  directors,  and  such  proxies 
would  enable  the  acquiror  to: 

(1)  Elect  one-third  or  more  of  the 
insured  institution's  board  of  directors, 
including  nominees  or  representatives  of 
the  acquiror  currently  serving  on  such 
board: 

(ii)  Cause  the  insured  institution's 
stockholders  to  approve  the  acquisition 
or  corporate  reorganization  of  the 
insured  institution;  or 

(iii)  Exert  a  continuing  influence  on  a 
material  aspect  of  the  business 
operations  of  the  insured  institution. 

(c)  Control  factors.  For  purposes  of 
paragraph  (bXl)  of  this  section,  the 
following  constitute  cmtrol  factors. 
References  to  the  acquiror  inchide 
actions  taken  directiy  or  indirectly,  or 
through  one  or  more  subsidiaries  or 
transactions  or  acting  in  concert  with 
one  or  more  perstms  or  companies: 

(1)  The  acquiror  would  be  one  of  the 
two  largest  holders  of  any  class  of 
voting  stock  of  the  insured  institution. 

(2)  The  acquiror  would  hold  more  than 
25  percent  of  the  total  stockholders' 
equity  of  the  insured  institution. 

(3)  The  acquiror  would  hold  more  than 
35  percent  of  the  combined  debt 
securities  and  stockholders'  equity  of 
the  insured  institution. 

(4)  The  acquiror  is  party  to  any 
agreement  (i)  pursuant  to  which  die 
acquiror  possesses  a  material  economic 
stake  in  die  insured  institution  resulting 
from  a  profit-sharing  arrangement,  use 
of  common  names,  facilities  or 
personnel,  or  the  provision  of  essential 
services  to  the  insured  institution;  or  (ii) 
that  enables  the  acquiror  to  influence  a 
material  aspect  of  the  management  or 
policies  of  the  insured  institution,  other 
than  agreements  to  which  the  insured 
institution  is  a  party  where  the 
restrictions  are  customary  under  the 
circumstances  and  in  the  case  of  an 
acquisition  agreement,  which  apply  only 
during  the  period  when  the  acquiror  is 
seeking  Corporation  approval  to  acquire 
the  insured  institution,  the  agreement 
prohibits  transactions  between  the 
acquiror  and  the  insured  institution  and 
their  respective  affiliates  without 
Supervisory  Agent  approval  during  the 
pendency  of  the  application  process, 
and  the  agreement  contains  no  material 
forfeiture  provisions  applicable  to  the 
insured  institution  in  the  event  the  ' 
acquisition  is  not  approved  or  not 
approved  by  a  specified  date. 

(5)  The  acquiror  would  have  the 
ability,  other  than  through  the  holding  of 
revocable  proxies,  to  direct  the  votes  of 
more  than  25  percent  of  a  class  of  the 
insured  institution's  voting  stock  or  to 
vote  more  than  25  percent  of  a  class  of 
the  insured  institution's  voting  stock  in 
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the  futore  i^on  dcB  occunence  of* 
future  event 

(6).  The  acquiror  wotdd  have  the 
power  to  direct  the  diaposition  of  mare 
than  25  percent  of  a  class  of  the  insured 
institution' a  voting  stock  in  a  manner 
other  than  a  widely  dispersed  or  public 
offering. 

(7)  Ine  acquiror  and/or  the  acquiror's 
representatives  or  nominees  would 
constitute  more  than  one  member  of  the 
insured  institution's  board  of  directors. 

(8)  The  acquiror  or  a  nominee  or 
management  official  of  the  acquiror 
would  serve  as  the  chairman  oS  the 
board  of  directors,  chairman  of  the 
executive  committee,  chief  ^^Kffcutive 
officier,  chief  operating  officer.,  chief 
financial  ofGcer  or  in  any  position  with 
similar  poUcymaRing  auUiohty  in  the 
insured  institution. 

(d)  Rebuttable  presumptions  of 
concerted  action.  An  acquiror  will  be 
presumed  to  be  acting  in  concert  with 
the  following  persons  and  companies: 

(1)  A  company  will  be  presumed  to  be 
acting  in  concert  with  a  controllfatg 
shareholder,  partner,  trustee  or 
management  official  of  such  company 
with  respect  to  the  acquisition  of  stock 
of  an  insured  instttutfon,  if 

(i)  Both  the  company  and  the  person 
own  stock  in  the  insured  institution, 

(ii)  The  company  provides  credit  to 
the  person  to  pwitkase  the  insured 
institution's  stock,  or 

(iii)  The  company  pledges  its  assets  or 
otherwise  is  instrumental  in  obtaining 
financing  for  the  person  to  acquire  stock 
of  the  insured  institution; 

(2)  A  person  will  be  presumed  to  be 
acting  in  concert  with  members  of  the 
person's  immediate  family, 

(3)  Persons  will  be  presumed  to  be 
acting  in  concert  with  each  other  where 
(i)  both  own  stock  in  an  insmed 
institution  and  both  are  alto 
management  officials,  controlling 
shareholdien,  partners,  or  trustees  of 
another  company,  or  (ii)  one  person 
provides  credit  to  another  person  or  is 
instnwiental  in  obtaining  financing  for 
another  person  to  purchase  stock  of  the 
insured  institution; 

(4)  A  company  controlling  or 
controlled  by  another  company  and 
companies  under  common  control  will 
be  presumed  to  be  acting  in  concert. 

(5)  Persons  or  companies  will  be 
presumed  to  be  acting  in  concert  where 
they  constitute  a  group  under  the 
beneficial'  owner^ip  reporting  rales 
under  section  13  or  the  proxy  rales 
under  section  14  of  the  Securities 
Exchange  Act  of  1934.  promulgated  by 
the  securities  and  Exchange 
Commission. 

(6)  A  person  or  company  will  be 
presumed  to  be  acting  in  concert  with 


any  trust  for  which  such  person  o^ 
company  serves  as  trastee. 

{Tf  Persons  or  companies  vdll  be 
presumed  to  be  acting  in  concert  with 
each  other  and  with  any  oth^  person  or 
company  with  which  they  also  are 
presumed  to  act  in  concert. 

(e)  Procedures  for  rebuttal. — (1) 
Rebuttal  of  control  detrnnination.  An 
acquiror  attempting  to  rebut  a 
determination  of  control  that  would 
arise  under  paragraph  (b}  of  this  section 
shall  file  a  submission  with  the 
Corporation  setting  forth  the  &cts  and 
drcumalances  which  uipport  tfae 
acqnirar's  contention  that  no  control 
relationship  would  exist  tf  the  acquiror 
acquires  stock  or  obtains  a  control 
i&cim  with  respect  to  an  insured 
institution,  llie  rebuttal  must  be  filed 
and  accepted  in  acoosdance  with  this 
section  before  the  acquiror  acquires 
such,  stock  or  control  factor. 

(i^  An  acquiror  seeking  ta  rebut  the 
determination  of  control  arising  under 
paragraph  (b)(1)  of  this  section  shall 
submit  to  the  Corporation  an  agreement 
setting  forth  the  undertakings  specified 
in  paragraphs  (e)(lj(i)  (A)  through  (F)  of 
this  section.  Unless  agreed  to  by  the 
Corporation  or  its  delegate  in  writing,  no 
undertaking  shafl  be  daiemed  to  rebut 
the  determination  of  control  arising 
under  paragraph  (b)fl)  of  this  section,  hi 
the  case  of  a  rebuttal  of  a  presumption 
of  control  arising  under  paragraph  (h)(1), 
such  agreement  shall  be  in  finm  and 
content  satisfactory  to  the  Corporation, 
executed  by  the  acquiror  and  to  be 
executed  on  behalf  of  the  Corporation, 
and  shall  specifically  state  that  violation 
of  the  terms  of  the  agreement  shall  be 
subject  to  such  penalties,  remedies  and 
procedures  as  are  provided  for 
violations,  willful  or  otherwise,  of 
agreements  with  the  Corporation  and 
violations  of  the  Holding  Company  Act 
or  the  Control  Act,  as  applicable,  and 
undertake  that  the  acquiror  and  its 
nominees  and  affiliates  will  not 

(A)  Seek  or  accept  representation  of 
more  than  one  member  on  the  insured 
institution's  board  of  directors; 

(B)  Have  or  seek  to  have  any    t 
representative  serve  as  Hie  chairman  of 
the  board  of  directors,  or  chairman  of  an 
executive  or  similar  committee  of  the 
insured  institution's  board  of  directors, 
or  as  president  or  chief  executive  officer 
of  the  insured  institution; 

(C)  Engage  in  any  inter-company 
transactions  with  the  insured  institution 
or  its  affiliates; 

(D)  Propose  directors  in  opposition  to 
nominees  proposed  by  management  for 
the  insured  institution's  board  of 
directors  other  than  as  permitted  in 
paragraph  (A)  above; 


(E)  Solicit  proxies  or  participate  in 
any  solicitation  of  proxies  with  respect 
to  any  matter  presented  to  the  insured 
institutfon's  stockholders  other  than  in 
support  of,  or  in  opposition  to,  a 
solicitation  conducted  on  behalf  of 
management  of  the  institution; 

(F)  Do  any  of  the  following,  except  as 
necessary  solely  in  connection  with 
performance  of  duties  as  a  member  of 
the  insured  institution's  board  of 
directors: 

[1)  Influence  or  attempt  to  influence  in 
any  respect  the  loan  or  the  credit 
decisions  or  poQdes  of  the  insured 
institutiop,  the  pricmg  of  services,  any 
personnel  dedsions.  the  location  of  any 
offices,  branching,  or  similar  activities  of 
the  insured  institudon; 

(2)  bifluence  or  attempt  to  influence 
the  insured  institution's  dividend 
policies  and  practices  or  any  decisions 
or  policies  of  the  insured  institution  as 
to  the  issuance,  offering  or  exchange  of 
any  securities; 

(J)  Seek  to  amend,  or  otherwise  take 
action  to  change,  the  insured 
institution's  bylaws,  articles  of 
incorporation,  or  charter 

(4)  Exercise,  or  attempt  to  exercise, 
directly  or  indirectly,  control  or  a 
controlling  influence  over  the  insured 
institution's  management  policies  or 
business  operations;  or 

(5)  Seek  or  accept  access  to  any  non- 
public information  concerning  the 
insured  institution. 

(ii)  An  acquiror  seeking  to  rebut  the 
determination  of  control  with  respect  to 
holding  of  proxies  arising  under 
paragraph  (b}(2]  of  this  section  shall  be 
subject  to  the  requirements  of  paragraph 
(e)(1)  of  this  section,  except  that  in  the 
case  of  a  rebutted  of  the  presumption  of 
control  arising  under  paragraph.  (fa)(2)  of 
this  section,  the  Corporation  may 
require  the  acquiror  to  furnish 
information  in  response  to  a  specific 
request  for  information  and  depending 
upon  the  particular  facts  and 
circumstances,,  to  provide  a  rebuttal 
agreement  containing  the  undertakings 
specified  in  paragraph  (e](l](i)  of  this 
section,  with  any  modifications  to 
paragraphs  (el(l)(i)  (A)  through  (F) 
deemed  necessary  by  the  Corporation  or 
its  delegate. 

(2)  Presumptions  of  concerted  action 
An  acquiror  attempting  to  rebut  the 
presumption  of  concerted,  action  arising 
under  paragraph  (cQ  of  this  section  shall 
file  a  submission  with  the  Corporation 
setting  forth  facts  and  circumstances 
which  clearly  and  convincingly 
demonstrate  the  acquiror's  contention 
that  no  action  in  concert  exists.  Such  a 
statement  must  be  accompanied  by  an 
affidavit,  in  form  and  content 
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satisfactory  to  the  Corporation, 
executed  by  each  person  or  company 
presumed  to  be  acting  in  concert,  stating 
that  such  person  or  company  does  not 
and  shall  not.  without  having  made 
necessary  filings  and  obtained  approval 
or  clearance  thereof  under  the  Savings 
and  Loan  Holding  Company  Act  or  the 
Change  in  Savings  and  Loan  Control 
Act,  as  applicable,  have  any  agreements 
or  understandings,  written  or  tacit,  with 
respect  to  the  exercise  of  control, 
directly  or  indirectly,  over  the 
management  or  policies  of  the  insured 
institution,  including  agreements 
relating  to  voting,  acquisition  or 
disposition  of  the  insured  institution's 
stock.  The  affidavit  shall  also  recite  that 
the  signatory  is  aware  that  the  filing  of  a 
false  affidavit  may  subject  the  person  or 
company  to  crimintil  sanctions,  would 
constitute  a  violation  of  the 
Corporation's  regulations  at  12  CFR 
563.18(b),  and  would  be  considered  a 
"presumptive  disqualifier"  under  12  CFR 
574.7(g)(l)(v). 

(3)  Determination.  Within  20  calendar 
days  of  the  date  of  filing  of  a  complete 
rebuttal  submission,  the  Office  of 
Examinations  and  Supervision,  with  the 
concurrence  of  the  Office  of  General 
Counsel,  will  provide  notification  of  its 
determination  to  accept  the  submission: 
Provided,  that  the  acquiror  has  sought  to 
rebut  the  determination  of  control 
through  the  undertakings  specified  in 
this  section.  If  such  20-day  period  has 
elapsed  without  a  determination  not  to 
accept  the  submission,  the  rebuttal 
submission  shall  be  deemed  to  be 
accepted.  The  Corporation  and  its 
delegates  are  not  required  to  accept  any 
rebuttal  which  is  inconsistent  with  facts 
and  circumstances  known  to  them,  or 
where  the  rebuttal  does  not  clearly  and 
convincingly  refute  the  presumption  of 
action  in  concert,  and  may  determine 
not  to  accept  a  submission  solely  on 
such  bases. 

(f)  Safe  harbor.  Notwithstanding  any 
other  provision  of  this  section,  where  an 
acquiror  has  no  intention  to  participate 
in  or  to  seek  to  exercise  control  over  an 
insured  institution's  management  or 
policies,  the  acquiror  may  seek  to 
qualify  for  a  safe  harbor  with  respect  to 
its  ownership  of  stock  of  an  insured 
institution. 

(1)  In  order  to  qualify  for  the  safe 
harbor,  an  acquiror  must  submit  a 
certification,  which  shall  be  signed  by 
the  acquiror  or  an  authorized 
representative  thereof  and  shall  read  as 
follows: 

The  undersigned  makes  this  submission 
pursuant  to  §  574.4(f)  of  the  regulations  of  the 
Federal  Home  Loan  Bank  Board  ("Board") 
with  respect  to  [name  of  insured  institution] 


and  hereby  certifies  to  the  Board  the 
following: 

The  undersigned  is  not  in  control  of  [name 
of  insured  institution]  under  J  574.4(a); 

The  undersigned  is  not  subject  to  any 
control  factor  as  enumerated  in  S  574.4(c) 
with  respect  to  the  (name  of  insured 
institution]; 

The  undersigned  will  not  solicit  proxies 
relating  to  the  voting  stock  of  [name  of 
insured  institution]; 

Before  any  change  in  status  occurs  that 
would  bring  the  undersigned  within  the  scope 
of  §  574.4  (a)  or  (b).  the  undersigned  will  file 
and  obtain  approval  of  a  rebuttal,  notice  or 
application,  as  appropriate. 

The  undersigned  has  not  acquired  stock  of 
[name  of  insured  institution]  for  the  purpose 
or  effect  of  changing  or  influencing  the 
control  of  (name  of  insured  institution]  or  in 
coiuiection  with  or  as  a  participant  in  any 
transaction  having  such  purpose  or  effect. 

(2)  An  acquiror  claiming  safe-harbor 
status  may  vote  freely  and  dissent  with 
respect  to  its  own  stock.  Certifications 
provided  for  in  this  paragraph  shall  be 
submitted  to  the  Corporation  in 
accordance  with  §  574.6(b)(6)  of  this 
Part. 

S574^    Certifications  of  ownerstiip  and 
ottwr  raporta. 

(a)  Acquisition  of  stock 

(1)  Upon  the  acquisition  of  beneficial 
ownership  which  exceeds,  in  the 
aggregate,  10  percent  or  more  of  any 
class  stock  of  an  insured  institution  or 
additional  stock  above  10  percent  of  the 
stock  of  an  insured  institution  occurring 
after  December  26. 1985,  an  acquiror 
shall  file  in  accordance  with 

§  574.6(b)(7)  of  this  Part  a  certification 
with  the  Corporation  as  described  in 
this  section. 

(2)  The  certification  filed  pursuant  to 
this  section  shall  be  signed  by  the 
acquiror  or  an  authorized  representative 
thereof  and  shall  read  as  follows: 

'The  undersigned  is  the  beneficial  owner  of 
10  percent  or  more  of  a  class  of  stock  of 
[name  of  insured  institution  or  holding 
company].  The  undersigned  is  not  in  control 
of  such  institution,  as  defined  in  12  CFR 
S  574.4(a).  and  is  not  subject  to  a  rebuttable 
determination  of  control  under  S  574.4(b),  and 
will  take  no  action  that  would  result  in  a 
determination  of  control  or  a  rebuttable 
determination  of  control  without  first  filing 
and  obtaining  approval  of  an  application 
under  the  Savings  and  Loan  Holding 
Company  Act  or  notice  under  the  Change  in 
Savings  and  Loan  Control  Act  or  filing  and 
obtaining  acceptance  by  the  Corporation  of  a 
rebuttal  of  the  rebuttable  determination  of 
control." 

(3)  Notwithstanding  anything 
contained  in  this  paragraph  (a),  an 
acquiror  is  not  required  to  file  a 
certification  if  (i)  the  Board  has 
approved  the  acquisition  of  the  insiu^d 
institution  or  (ii)  the  acquiror  has  filed  a 


materially  complete  application  or 
notice  pursuant  to  {  574.3  of  this  Part 

(b)  Reports  of  loans  secured  by  voting 
stock.  Whenever  an  insured  institution,  or 
a  bank  which  has  accounts  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
makes  a  loan,  or  loans,  secured  (or  to  be 
secured)  by  25  percent  or  more  of  the 
outstanding  voting  stock  of  an  insured 
institution,  unless  the  borrower  has  been 
the  owner  of  record  of  such  stock  for  a 
period  of  one  year  or  more  or  the  stock 
is  of  a  newly  organized  institution  prior 
to  its  opening,  a  report  shall  be  filed 
with  the  Corporation  by  the  president  or 
other  chief  executive  officer  of  the 
lending  institution  containing  the 
following  information: 

(1)  The  name  of  the  borrower 

(2)  The  date  and  amount  of  the  loan; 

(3)  The  name  of  the  insured  institution 
which  has  issued  or  is  to  issue  the  stock 
securing  the  loan;  and 

(4)  The  number  of  shares  securing  the 
loan. 

(c)  Privacy.  All  reports  and 
certifications  filed  under  this  S  574.5 
shall  be  for  the  information  of  the 
Corporation  in  coimection  with  its 
examination  functions  and  shall  be 
provided  confidential  treatment  by  the 
Corporation. 

§  574.6    Procaciural  raquirainants. 

(a)  Form  of  application  or  notice.  An 
application  or  notice  required  by  §  574.3 
of  this  Part  shall  be  filed  in  the  form 
prescribed  by  the  Corporation  as 
provided  in  this  section.  An  acquiror 
may  request  confidential  treatment  of 
portions  of  an  application  or  notice  only 
by  complying  with  the  requirements  of 
S  574.6(f)  of  this  Part. 

(1)  H-(e)l.  This  application  shall  be 
used  for  all  applications  filed  under 

S  574.3(a).by  a  company,  other  than  a 
savings  and  loan  holding  company,  for 
approval  of  an  acquisition  of  one 
insured  institution. 

(2)  H-(e)2.  This  application  shall  be 
used  for  all  applications  filed  under 

§  574.3(a)  for  approval  of  acquisitions  of: 
(i)  one  or  more  insured  institutions  by  a 
savings  and  loan  holding  company  or  (ii) 
more  than  one  insured  institution  by  any 
other  company. 

(3)  H-(e)3.  This  application  shall  be 
used  for  all  applications  filed  under 

§  574.3(a):  (i)  by  a  savings  and  loan 
holding  company  for  approval  of 
acquisitions  by  a  merger,  consolidation, 
or  purchase  of  assets  of  an  insured  or 
uninsured  institution  or  a  savings  and 
loan  holding  company,  or  (ii)  by  any 
company  for  approval  of  acquisitions  by 
a  merger,  consolidation,  or  purchase  of 
assets  of  two  or  more  insured 
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institutions,  and  shaD  be  used  also  for 
approval  under  §}  583.22  and  571.5  of 
this  Chapter. 

(4)  H-(e)4.  This  information  filing  shall 
be  used  to  claim  that  a  reorganization  is 
exempt  from  prior  written  approval  of 
the  Corporation  under  i  57^3  (c)(l)(ii). 

(5)  Notice  Form  1173.  Parts  A  and  B. 
This  fiorm  shall  be  used  for  all  notices 
filed  under  §  574.3(b]  regarding  the 
acquisition  of  control  of  an  insured 
institution  by  any  person  or  persons  not 
constituting  a  company. 

(b)  Fii'Iag  requirements. — (1) 
Applications.  Any  application  required 
or  provided  for  by  a  company  shall  be 
filed  with  the  Corporation  as  follows: 
Where  an  application  is  not  eligible  to 
be  processed  under  delegated  authority 
under  §  574.8(a).  the  company  shall 
transmit  three  complete  copies  including 
exhibits  and  other  pertinent  papers  and 
documents  to  the  Office  of  the 
Secretariat,  Federal  Home  Loan  Bank 
Board,  Washington,  DC.  20552,  with  one 
copy  indicated  "Attention:  Secretariat 
Records  Copy,"  a  second  copy  indicated 
"Attention:  Office  of  Examinations  and 
Supervision,"  and  a  third  copy  indicated 
"Attention:  Office  of  GeneraJ  Counsel. 
Corporate  and  Securities  Division,"  and 
shall  transmit  a  fourth  complete  copy 
including  exhibits  and  other  pertinent 
papers  and  documents  to  the  Principal 
Supervisory  Agent  of  the  district  in 
which  the  insured  institution  or 
institutions  involved  in  the  acquisitions 
have  their  home  offices.  At  least  one 
copy  of  the  application  filed  with  each 
noted  office  shall  be  manually  signed. 
Unsigned  copies  shall  be  conformed. 
Where  a  company  believes  its 
application  is  eligible  to  be  processed 
under  delegated  authority  under 
§  574.8(a],  the  company  shall  file  only 
two  copies  with  the  Secretariat,  with 
one  copy  indicated  "Attention: 
Secretariat,  Records  Copy,"  and  a 
second  copy  indicated  "Attention: 
Office  of  Examinations  and 
Supervision,"  and  shall  transmit  two 
copies  with  the  Principal  Supervisory 
Agent  and  shall  also  transmit,  together 
with  all  copies  of  its  application,  a  brief 
summary  of  the  proposed  transaction 
including  a  statement  as  to  why  the 
company  asserts  the  apphcation  may  be 
processed  under  delegated  authority, 
including  an  affirmative  statement  that 
none  of  the  factors  specified  in 
§  574.8(a)(1)  which  would  preclude 
action  under  delegated  authority  are 
present  Such  statement  shall  be  clearly 
labeled  "Statement  Regarding  Eligibility 
.for  Processing  Under  Delegated 
Authority."  If  the  company  subsequently 
becomes  aware  of  additional 
infomation  or  changed  circumstances 


which  would  alter  Ae  efigibiHty  of  the 
application  for  processing  under 
delegated  authority,  the  company  shall 
promptly  ao  advise  the  Principal 
Supervisory  Agent  in  writing,  An 
applicant  shall  also  comply  with  section 
7A  of  the  Clayton  Act  (15  U.S.C.  18A) 
and  regulations  issued  thereunder  (Parts 
801,  802.  and  BOS  of  title  16  of  the  Code 
of  Federal  Regulations). 

(2)  H-(e)4.  Information  filing.  Any 
information  filing  required  to  be  made  to 
claim  that  a  reorganization  is  exempt 
from  prior  written  approval  of  the 
Corporation  under  {  574.3(c)(l)(ii)  shall 
be  filed  with  the  Office  of  the 
Secretariat  Federal  Home  Loan  Bank 
Board.  Washington.  D.C.  20552.  with  one 
copy  indicated  "Attention:  Secretariat 
Records  Copy."  a  second  copy  indicated 
"Attention:  Office  of  General  Counsri, 
Corporate  and  Securities  Division,  and  a 
third  copy  filed  with  the  appropriate 
Principal  Supervisory  Agent  for  the 
institution  to  be  acquired.  Such  a  filing 
shall  be  clearly  labeled  "H-te)4 
Information  Filing." 

(3)  Notice.  Any  notice  required  to  be 
filed  by  a  person  or  persons  shall  be 
filed  with  the  Corporation  as  follows: 
Where  a  notice  is  not  eligible  to  be 
processed  under  delegated  authority 
pursuant  to  \  574.8(a),  the  person  shall 
transmit  three  complete4»pies  of  the 
notice,  including  exhibits  and  other 
pertinent  papers  and  documents,  to  be 
filed  with  the  Office  of  the  Secretariat 
Federal  Home  Loan  Bank  Board, 
Washington,  D.C.  20552,  with  one  copy 
indicated  "Attention:  Secretariat 
Records  Copy,"  a  second  copy  indicated 
"Attention:  Office  of  Examinations  and 
Supervision."  and  a  third  copy  indicated 
"Attention:  Office  of  Genersil  Counsel, 
Corporate  and  Securities  Division,"  and 
shall  transmit  a  fourth  complete  copy  of 
the  application  and  exhibits  filed  with 
the  appropriate  Principal  Supervisory 
Agent. 

At  least  one  copy  of  the  notice  filed 
with  each  noted  office  shall  be  manually 
signed.  Where  a  person  believes  his 
notice  is  eligible  to  be  processed  under 
delegated  authority  under  §  574.8(a),  the 
person  shall  file  only  two  copies  with 
the  Secretariat,  with  one  copy  indicated 
"Attention:  Secretariat,  Records  Copy," 
and  a  second  copy  indicated  "Attention: 
Office  of  Examinations  and 
Supervision,"  and  shall  transmit  two 
copies  to  the  Principal  Supervisory 
Agent  and  shall  also  transmit,  together 
with  all  copies  of  his  notice,  a  brief 
summary  of  the  proposed  transactixm 
including  a  statement  as  to  why  the 
person  asserts  the  notice  may  be 
processed  under  delegated  authority, 
including  an  affirmative  statement  that 


none  of  the  factors  specified  in 
S  574.8(a)(1)  which  would  preclude 
action  under  delegated  autfiority  are 
present  Such  statement  shall  be  clearly 
labelled  "Statement  Regarding 
Eligibility  for  Processing  Under 
Delegated  Audiority."  Dt  the  person 
subsequently  becomes  aware  of 
additional  information  or  changed 
circumstances  which  would  alter  the 
eligibility  of  the  notice  for  processing 
under  delegated  authority,  the  person 
shall  promptly  so  advise  the  Principal 
Supervisory  Agent  in  writing.  In 
addition,  in  the  case  of  a  notice  not 
delegated  to  the  Principal  Supervisory 
Agent  under  S  574.8(a),  an  acquiror  filing 
a  notice  of  the  acquisition  of  a  state- 
chartered  institution  shall  file  an 
additional  copy  with  the  Office  of 
Secietariat  indicated  "Attention:  Office 
of  Examinations  and  Supervision/ State 
Supervisor  Copy."  Where  such  a  notice 
may  be  processed  under  delegated 
authority  under  |  ^4.8(a),  the  extra 
c(q>y  shall  be  filed  with  the  Principal 
Supervisory  Agent  indicated,  "State 
Supervisor  Copy." 

(4)  Amendment  Any  acquiror  may 
amend  an  application  or  notice  or  file 
additional  supporting  information  upon 
request  of  the  Supervisory  Agent  or  the 
Corporation  or  upon  its  own  initiative. 

(5)  Rebuttal  filing.  In  order  to  apply  to 
rebut  a  determination  or  presumption 
pursuant  to  §  574.4(e)  of  this  Part  three 
copies,  one  of  which  shall  be  manually 
signed,  shall  be  submitted  to  the  Office 
of  the  Secretariat  Federal  Home  Loan 
Bank  Board,  Washington.  DC  20552, 
with  one  copy  indicated  "Attention: 
Secretariat  Records  Copy,"  a  second 
copy  indicated  "Attention:  Office  of 
Examinations  and  Supervision,"  and  a 
third  copy  indicated  "Attention:  Office 
of  General  Counsel,  Corporate  and 
Securities  Division,"  and  one  copy  shall 
be  transmitted  to  the  appropriate 
Principal  Supervisory  Agent 

(6)  Safe-harbor  filing.  In  order  to 
qualify  for  the  safe  harbor  under 

S  574.4(f),  a  certification  must  be  filed 
setting  forth  the  information  required  by 
S  574.4(f).  Three  copies,  one  of  which 
shall  be  manually  signed,  shall  be 
submitted  to  the  Office  of  the 
Secretariat  Federal  Home  Loan  Bank 
Board,  Washington,  DC  20552,  with  one 
copy  mdicated  "Attention:  Secretariat 
Records  Copy,"  a  second  copy  indicated 
"Attention:  Office  of  General  Counsel 
Corporate  and  Securities  Division"  and 
a  third  copy  indicated  "Attention:  Office 
of  Examinations  and  Supervision",  and 
one  copy  shall  be  transmitted  to  the 
appropriate  Principal  Supervisory 
Agent 
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(7)  Certification.  Certifications 
required  by  S  574.5(a)  shall  be  filed  in 
the  same  manner  as  a  safe-harbor  filing 
under  paragraph  (b)(6)  of  this  section. 

(8)  Reports  of  loans.  Reports  of  loans 
required  by  S  574.5(b)  shall  be  filed  in 
the  same  manner  as  a  safe-harbor  filing 
under  paragraph  (b)(6)  of  this  section. 

(9)  Reports  on  pledges, 
hypothecations  and  liquidations. 
Reports  of  pledges,  hypothecations  and 
liquidation  transactions  required  by 

§  574.3(c)(l)(iii)  shaU  be  filed  in  the 
same  manner  as  a  safe-harbor  filing 
under  paragraph  (b)(6)  of  this  section, 
(c)  Sufficiency  and  waiver. 

(1)  An  application  or  notice  filed 
pursuant  to  SS  574.3(a)  or  574.3(b)  shall 
not  be  deemed  sufficient  unless  it 
includes  all  of  the  information  required 
by  the  form  prescribed  by  the 
Corporation  and  this  Part,  including  a 
complete  description  of  the  acquiror's 
proposed  plan  for  acquisition  of  control 
whether  pursuant  to  one  or  more 
transactions,  and  any  additional 
relevant  information  as  the  Corporation 
may  require  by  written  request  to  the 
applicant.  Unless  an  application  or 
notice  specifically  indicates  otherwise, 
the  application  or  notice  shall  be 
considered  to  pertain  to  acquisition  of 
100  percent  of  an  insured  institution's 
voting  stock.  Where  an  application  or 
notice  pertains  to  a  lesser  amount  of 
stock,  the  Corporation  may  condition  its 
approval  or  non-disapproval  to  apply 
only  to  such  amotmt.  in  which  case 
additional  acquisitions  may  be  made 
only  by  amendment  to  the  acquiror's 
application  or  notice  and  Corporation 
approval  or  non-disapproval  thereof. 
Failure  by  an  applicant  to  respond 
completely  to  a  written  request  by  the 
Corporation  or  its  delegate  for 
additional  information  within  30 
calendar  days  of  the  date  of  such 
request  may  be  deemed  to  constitute 
withdrawal  of  the  application  or  notice, 
or  may  be  treated  as  grounds  for  denial 
of  an  application  or  issuance  of  a  notice 
of  disapproval  of  a  notice. 

(2)  The  period  for  Corporation  review 
of  any  proposed  acquisition  will 
commence  upon  receipt  by  the 
Corporation  of  a  notice  or  application 
deemed  sufficient  under  paragraph  (c)(1) 
of  this  section.  The  Corporation  shall 
notify  an  acquiror  within  10  business 
days  after  the  close  of  the  public 
comment  period  specified  in  paragraph 
(e)  of  this  section  as  to  whether  an 
application  or  notice  is  deemed 
sufficient.  The  Corporation  also  shall 
notify  an  acquiror  within  10  business 
days  after  the  timely  filing  of  any 
additional  information  furnished  in 
response  to  a  specific  request  by  the 
Corporation  as  to  whether  the 


application  or  notice  is  thereby  deemed 
to  be  sufficient.  If  the  Corporation  fails 
to  notify  an  acquiror  within  such  times, 
the  application  or  notice  shall  be 
deemed  to  be  sufficient  as  of  the 
expiration  of  such  10  day  period,  except 
that  where  an  acquiror  requests  a 
waiver  of  required  information,  the 
application  or  notice  shall  not  be 
deemed  to  be  sufficient  until  the  waiver 
is  granted. 

(3)  After  additional  information  has 
been  requested  and  supplied,  the 
Corporation  may  request  additional 
information  only  with  respect  to  matters 
derived  from  or  prompted  by 
information  already  furnished,  or 
information  of  a  material  nature  that 
was  not  reasonably  available  from  the 
acquiror,  was  concealed,  or  pertains  to 
developments  subsequent  to  the  time  of 
the  Corporation's  initial  request  for 
additional  information.  With  regard  to 
information  of  a  material  nature  that 
was  not  reasonably  available  from  the 
acquiror  or  was  concealed  at  the  time  a 
notice  was  deemed  to  be  sufficient  or 
which  pertains  to  developments 
subsequent  to  the  time  a  notice  was 
deemed  to  be  sufficient,  the  Corporation, 
at  its  option,  may  request  such 
additional  information  as  it  considers 
necessary,  or  may  deem  the  notice  not 
to  be  sufficient  until  such  additional 
information  is  furnished  and  cause  the 
review  period  to  commence  again  in  its 
entirety  upon  receipt  of  such  additional 
information. 

(i)  The  60-day  period  for  Corporation 
review  of  a  notice  deemed  to  be 
sufficient  also  may  be  extended  by  the 
Corporation  for  up  to  30  days. 

(ii)  The  period  for  Corporation  review 
of  a  notice  may  be  further  extended  if 
the  Corporation  determines  that  any 
acquiring  party  has  not  furnished  all  of 
the  information  required  by  the 
Corporation  or  any  material  information 
submitted  is  substantially  inaccurate. 

(iii)  In  the  case  of  an  application  or 
notice  that  is  not  eligible  for  processing 
under  delegated  authority  by  the 
Principal  Supervisory  Agent  pursuant  to 
i  574.8(a),  actions  by  the  PSA  or  his 
delegate  shall  not  commence  any  of  the 
periods  described  in  this  paragraph  (c) 
for  review. 

(4)  With  respect  to  an  H-(e)4 
information  filing,  the  General  Counsel 
shall  have  30  days  after  receipt  of  a 
filing  deemed  sufficient  to  disapprove 
the  assertion  that  the  company  qualifies  ■ 
for  the  exemption  provided  in 

S  574.3(c)(l)(ii).  After  the  expiration  of 
such  30-day  period  without  response 
from  the  General  Counsel,  the  filing 
shall  be  deemed  to  be  approved. 

(5)  The  Corporation  may  waive  any 
requirements  of  this  subsection 


determined  to  be  unnecessary  by  the 
Corporation  upon  the  written  request  of 
an  acquiring  person,  or  in  a  supervisory 
case. 

(d)  Publication.  (1)  An  acquiror  shall 
publish  a  notification  as  provided  in  this 
section  within  10  calendar  days  after 
filing  an  appHcation  under  §  574.3(a)  or 
notice  under  §  574.3(b),  and  shall  mail  a 
copy  qf  the  notification  to  the  institution 
whose  stock  is  sought  to  be  acquired. 
Publication  shall  be  made  in  the 
business  section  of  a  newpaper  printed 
in  the  English  language  in:  (i)  the 
community  in  which  the  home  office  of 
the  insured  institution  is  located;  and  (ii) 
if  applicable,  the  community  in  which 
the  home  office  of  the  largest  subsidiary 
insured  institution  of  the  acquiror  is 
located.  If  it  is  determined  that  the 
primary  language  of  a  significant 
number  of  adult  residents  of  either 
community  is  a  language  other  than 
English,  the  acquiror  may  be  required  to 
publish  the  notification  simultaneously 
in  the  appropriate  language(s). 

(2)  Notice  published  pursuant  to  this 
paragraph  (d)  shall  be  published  in  a 
manner  that  is  conspicuous  to  the 
average  reader  and  shall  be  made  in 
substantially  the  following  form: 

Notice  of  FlUng  of  AppUcatioo  or  Notice  for 
Acquisitioii  of  an  Innired  hutitution 

This  is  to  inform  the  public  that  under 
S  574.3  of  the  Federal  Home  Loan  Bank  Board 
Regulations  for  Acquisitions  of  insured 
Institutions  [Acquiror]  has  filed  an 
[application/notice]  with  the  Federal  Savings 
and  Loan  Insurance  Corporation  for 
permission  to  acquire  control  of  [insured 
institution],  located  in  [location],  on  [date  of 
filing]. 

Anyone  may  write  in  favor  of  or  protest 
against  the  application  and  in  so  doing  may 
submit  such  information  as  he  deems 
relevant.  Copies  of  all  submissions  must  be 
sent  to  the  Principal  Supervisory  Agent, 
Federal  Home  Loan  Bank  of  [give  name  and 
address]  [and  in  the  case  of  applications  or 
notices  not  delegated  to  the  Principal 
Supervisory  Agent  under  {  574.6(a),  three 
copies  to  the  Office  of  the  Secretariat, 
Federal  Home  Loan  Bank  Board,  Washington. 
DC,  20552,  with  one  copy  indicated 
"Attention:  Secretariat  Records  Copy,"  a 
second  copy  indicated  "Attention:  Office  of 
General  Counsel,  Corporate  and  Securities 
Division  and  a  third  copy  indicated 
"Attention:  Office  of  Examinations  and 
Supervision"]  within  20  calendar  days  of  the 
publication  of  this  notification.  An  additional 
20  calendar  days  to  submit  comments  may  be 
obtained  upon  a  showing  of  good  cause  if  a 
written  request  is  received  by  the  Principal 
Supervisory  Agent  within  the  initial  20-day 
period. 

You  may  inspect  the  non-confidential 
portion  of  the  application/notice  and  non- 
confidential portions  of  all  comments  filed  at 
the  Federal  Home  Loan  Bank  of [and 
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in  the  case  of  applications  and  notices  not 
delegated  to  the  Principal  Supervisory  Agent 
by  contacting  the  Information  Services 
Section.  Office  of  the  Secretariat,  Federal 
Home  Loan  Bank  Board,  Washington,  DC 
20552.]  If  you  have  any  questions  concerning 
these  procedures,  contact  the  Federal  Home 

Loan  Bank  of ,  at  (    )     ,  (and  the 

Information  Services  Section  at  (202) 
477 J. 

(3)  Promptly  after  publication,  the 
acquiror  shall  transmit  copies  of  each 
notice  and  a  publisher's  affidavit  of 
publication  to  the  Office  of 
Examinations  and  Supervision  and  to 
the  Principal  Supervisory  Agent  of  the 
district  in  which  the  insured  institutions 
involved  in  the  acquisition  have  their 
home  offices.  In  addition,  where  an 
insured  institution  to  be  acquired 
(including  a  holding  company  thereof) 
has  securities  registered  under  the 
Securities  Exchange  Act  of  1934,  one 
copy  of  the  notice  also  shall  be 
transmitted  to  the  Office  of  General 
Counsel,  Corporate  and  Seciunties 
Division. 

(4)  Notice  shall  be  provided  to  the 
appiDpriate  state  supervisor  and  to 
persons  whose  request  for 
announcements  tmder  S  S63e.6  of  this 
subdiapter  have  been  received  in  time 
for  such  notification;  these  notices  shall 
be  in  addition  to  legal  notification  as  set 
forth  in  paragraph  (d)(l]  of  this  section. 
Any  other  persons  who  might  have  an 
interest  in  the  application  or  notice  may 
also  be  notified. 

(5)  Disclosure  of  any  part  of  an 
application  or  notice  shall  be  made  only 
in  compliance  with  paragraph  (f)  of  this 
section. 

(e)  Public  comment  Comments  by  the 
public  shall  be  submitted  only  as 
provided  in  this  paragraph  or  as 
requested  by  the  Corporation.  Within  20 
calendar  days  of  the  date  of  publication 
(or  40  calendar  days  after  such  date  if 
an  extension  is  requested  in  writing 
within  the  initial  20-day  period),  anyone 
may  file  comg^ents  in  favor  or  in  protest 
of  the  apphcation  or  notice,  and  in  so 
doing  may  submit  such  information  as 
he  deemed  relevant.  Comments  received 
after  the  comment  period,  unverified 
accusations,  or  materials  that  the 
submitter  is  unwilling  to  have  disclosed 
to  the  acquiror,  shall  not  be  part  of  the 
record  and  shall  not  be  considered  by 
the  Corporation.  Comments  shall  be 
filed  in  the  manner  and  in  the  locations 
provided  in  paragraph  (b)  of  this  section 
for  the  application  or  notice  to  which  the 
comments  pertain. 

(f)  Disclosure.  (1)  Public  disclosure 
shall  be  made  of  any  portion  of  an 
application  or  notice,  other  filing  or 
public  comment  made  under  this  section 
for  which  confidential  treatment  is  not 


requested  in  accordance  with  this 
paragraph,  and  shall  be  made  of  other 
portions  of  an  application,  notice,  other 
filing  or  public  comment  in  accordance 
with  paragraph  (f)(2)  of  this  section,  the 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552a)  and  Part 
505  and  505a  of  this  Chapter.  Applicants 
and  other  submitters  should  provide 
confidential  and  non-confidential 
versions  of  their  filings,  as  described  in 
S  574.6(f)(2)  and  (3)  in  order  to  facilitate 
this  process. 

(2)  Any  person  who  submits  any 
information  or  causes  or  permits  any 
information  to  be  submitted  to  the 
Corporation  pursuant  to  this  Part  may 
request  that  the  Corporation  afford 
confidential  treatment  under  the 
Freedom  of  Information  Act  to  such 
information  for  reasons  of  personal 
privacy  or  business  confidentiality, 
(which  shall  include  such  information 
that  would  be  deemed  to  result  in  the 
commencement  of  a  tender  offer  under 
S  240.14d-2  of  title  17  of  the  Code  of 
Federal  Regulations),  or  for  any  other 
reason  permitted  by  Federal  law.  Such 
request  for  confidentiality  must  be  made 
and  justified  in  accordance  with 
paragraph  (f)(e)  at  the  time  of  filing,  and 
must,  to  the  extent  practicable,  identify 
with  specificity  the  information  for 
which  confidential  treatment  may  be 
available  and  not  merely  indicate 
portions  of  documents  or  entire 
documents  in  which  such  information  is 
contained.  Failure  to  specifically 
identify  information  for  which 
confidential  treatment  is  requested  may 
be  a  basis  for  denial  of  the  request.  In 
addition,  the  filing  party  should  take  all 
steps  reasonably  necessary  to  ensure,  as 
nearly  as  practicable,  that  at  the  time 
the  ii^ormation  is  first  received  by  the 
Corporation  (i)  it  is  supplied  segregated 
from  information  for  which  corrfidential 
treatment  is  not  being  requested,  (ii)  it  is 
appropriately  marked  as  confidential, 
and  (iii)  it  is  accompanied  by  a  written 
request  for  confidential  treatment  which 
identifies  with  specificity  the 
information  as  to  which  confidential 
treatment  is  requested.  Any  such 
request  must  be  substantiated  in 
accordance  with  paragraph  (f)(e). 

(3)  All  documents  wbidi  contain 
information  for  which  a  request  for 
confidential  treatment  is  made  or  the 
appropriate  segregable  portions  thereof 
shall  be  marked  by  the  person 
submitting  the  records  with  a  prominent 
stamp,  typed  legend,  or  other  suitable 
form  of  notice  on  each  page  or 
segregable  portion  of  each  page,  stating 
'-Confidential  Treatment  Requested  by 
[name]."  If  such  marking  is 
impracticable  under  the  oircumstances, 
a  cover  sheet  prominently  marked 


"Confidential  Treatment  Requested  by 
[name]"  should  be  securely  attached  to 
each  group  of  records  submitted  for 
which  confidential  treatment  is 
requested.  Each  of  the  records 
transmitted  in  this  manner  should  be 
individually  marked  with  an  identifying 
number  and  code  so  that  they  are 
separately  identifiable. 

(4)  A  determination  as  to  the  validity 
of  any  request  for  confidential  treatment 
may  be  made  when  request  for 
disclosure  of  the  information  under  the 
Freedom  of  Information  Act  is  received, 
or  at  any  time  prior  thereto.  Five 
business  days  notice  will  be  provided  to 
the  filing  party  if  the  Corporation 
receives  a  request  for  the  information 
under  the  Freedom  of  Information  Act 
and  determines  to  disclose  material  for 
which  confidential  treatment  has  been 
requested. 

(5)  Substantiation  of  a  request  for 
confidential  treatment  shall  consist  of  a 
statement  setting  forth,  to  the  extent 
appropriate  or  necessary  for  the 
determination  of  the  request  for 
confidential  treatment  the  following 
information  regarding  the  request: 

(i)  The  reasons,  concisely  stated  and 
referring  to  specific  exemptive 
provisions  of  the  Freedom  of 
Information  Act  why  the  information 
should  be  withheld  from  access  under 
the  Freedom  of  Information  Act 

(ii)  The  applicability  of  any  specific 
statutory  or  regulatory  provisions  which 
govern  or  may  govern  the  treatment  of 
the  information; 

(iii)  The  existence  and  applicability  of 
any  prior  determination  by  the 
Corporation,  other  Federal  agencies,  or 
a  court  concerning  confidential 
treatment  of  the  information; 

(iv)  The  adverse  consequences  to  a 
business  enterprise,  financial  or 
otherwise,  that  would  result  from 
disclosure  of  confidential  commercial  or 
financial  information,  including  any 
adverse  effect  on  the  business' 
competitive  position; 

(v)  The  measures  taken  by  the 
business  to  protect  the  confidentiality  of 
the  commercial  or  financial  information 
in  question  and  of  similar  information, 
prior  to,  and  after,  its  submission  to  the 
Corporation; 

(vi)  The  ease  or  difficulty  of  a 
competitor's  obtaining  or  compiling  the 
commercial  or  financial  information; 

(vii)  Whether  commercial  or  financial 
information  was  voluntarily  submitted 
to  the  Corporation,  and,  if  so,  whether 
and  how  disclosure  of  the  information 
would  tend  to  impede  the  availability  of 
similar  information  to  the  Corporation; 

(viii)  The  extent,  if  any.  to  whidi 
portions  of  the  substantiation  of  the 
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request  for  confidential  treatment 
should  be  afforded  confidential 
treatment; 

(ix)  The  amount  of  time  after  the 
consummation  of  the  proposed 
acquisition  for  which  the  information 
should  remain  confidential  and  a 
justincation  thereof;  « 

(x)  Such  additional  facts  and  such 
legal  and  other  authorities  as  the 
requesting  person  may  consider 
appropriate. 

(g)  Supervisory  cases.  The  provisions 
of  paragraphs  (d).  (e)  and  (f)  of  this 
section  may  be  waived  by  the 
Corporation  in  connection  with  a 
transaction  approved  by  the 
Corporation  for  supervisory  reasons. 

(h)  Notification  of  State  supervisor. 
Upon  receiving  a  notice  relating  to  the 
acquisition  of  control  of  a  state- 
chartered  insured  institution,  the 
Corporation  shall  forward  a  copy  of  the 
notice  to  the  appropriate  state  savings 
and  loan  association  supervisory 
agency,  and  shall  allow  30  days  within 
which  the  views  and  recommendations 
of  such  State  supervisory  agency  may  be 
submitted.  The  Corporation  shall  give 
due  consideration  to  the  views  and 
recommendations  of  such  State  agency 
in  determining  whether  to  disapprove 
any  proposed  acquisition. 
Notwithstanding  the  provisions  of  this 
paragraph,  if  the  Corporation 
determines  that  it  must  act  immediately 
upon  any  notice  of  a  proposed 
acquisition  in  order  to  prevent  the 
probable  failure  of  the  institution 
involved  in  the  proposed  acquisition,  the 
Corporation  may  dispense  with  the 
requirement  of  this  paragraph  or,  if  a 
copy  of  the  notice  is  forwarded  to  the 
State  supervisory  agency,  the 
Corporation  may  request  that  the  views 
and  recommendations  of  such  State 
supervisory  agency  be  submitted 
immediately  in  any  form  or  by  any 
means  acceptable  to  the  Corporation. 

S  574.7    Datonnimrtion  by  the  corporatton. 

(a)  Acquisition  by  a  company.  The 
Corporation  shall  approve  an 
application  by  any  company  other  than 
a  savings  and  loan  holding  company  to 
acquire  control  of  one  insured  institution 
unless  it  determines  that  the  criteria  set 
forth  in  paragraph  (c)  of  this  section  are 
not  met. 

(b)  Acquisition  by  a  savings  and  loan 
holding  company.  The  Corporation  shall 
not  approve  an  acquisition  by  a  savings 
and  loan  holding  company  to  acquire 
control  of  an  insured  institution,  or  by 
any  other  company  to  acquire  control  of 
more  than  one  insured  institution, 
except  in  accordance  with  paragraph  (c) 
of  this  section.  Before  approving  any 
such  acquisition,  the  Corporation  or  its 


delegate  shall  request  bom  the  Attorney 
General  and  consider  any  report 
rendered  within  30  days  of  such  request 
on  the  competitive  factors  involved. 

(c)  Application  criteria.  The 
Corporation  may  deny  an  application  by 
a  company  to  acquire  an  insured 
institution  if  the  Corporation  finds  that 
the  financial  and  managerial  resources 
and  future  prospects  of  the  company 
and  institution  involved  would  be 
detrimental  to  the  institution  or  the 
insurance  risk  of  the  Corporation,  or  if 
the  acquiror  fails  or  refuses  to  furnish 
information  requested  by  the 
Corporation  or  its  delegate.  In 
connection  with  appUcations  filed 
pursuant  to  i  574.6(a1(2)  and  (3)  of  this 
Part,  the  Corporation  will  also  consider 
the  convenience  and  needs  of  the 
community  to  be  served.  Moreover,  the 
Corporation  shall  not  approve  any 
proposed  acquisition: 

(1)  Which  would  result  in  a  monopoly, 
or  which  would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  savings  and  loan  business  in  any 
part  of  the  United  States,  or 

(2)  The  effect  of  which  on  any  section 
of  the  country  may  be  substantially  to 
lessen  competition,  or  tend  to  create  a 
monopoly,  or  which  in  any  other  manner 
would  be  in  restraint  of  trade,  unless  the 
Corporation  finds  that  the 
anticompetitive  effects  of  the  proposed 
acquisition  are  clearly  outweighed  in  the 
public  interest  by  the  probable  effect  of 
the  acquisition  in  meeting  the 
convenience  and  needs  of  the 
community  to  be  served. 

(d)  Notice  criteria.  In  making  its 
determination  whether  to  disapprove  a 
notice,  the  Corporation  may  disapprove 
any  proposed  acquisition,  if  the 
Corporation  determines  that: 

(1)  The  proposed  acquisition  of 
control  would  result  in  a  monopoly  or 
would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  savings  and  loan  business  in  any 
part  of  the  United  States; 

(2)  The  effect  of  the  proposed 
acquisition  of  control  in  any  section  of 
the  country  may  be  substantially  to 
lessen  competition  or  to  tend  to  create  a 
monopoly  or  the  proposed  acquisition  of 
control  would  in  any  other  manner  be  in 
restraint  of  ti^de,  and  the 
anticompetitive  effects  of  the  proposed 
acquisition  of  control  are  not  clearly 
outweighed  in  the  public  interest  by  the 
probable  effect  of  the  transaction  in 
meeting  the  convenience  and  needs  of 
the  community  to  be  served: 

(3)  The  financial  condition  of  the 
acquiring  person  is  such  as  might 
jeopardize  the  financial  stability  of  the 


institution  or  prejudice  the  interests  of 
the  depositors  of  the  institution; 

(4)  The  competence,  experience,  or 
integrity  of  the  acquiring  person  or  any 
of  the  proposed  management  personnel 
indicates  that  it  would  not  be  in  the 
interests  of  the  depositors  of  the 
institution,  the  Corporation,  or  the 
public  to  permit  such  person  to  control 
the  institution;  or 

(5)  The  acquiring  person  fails  or 
refuses  to  furnish  information  requested 
by  the  Corporation  or  its  delegate. 

(e)  Failure  to  disapprove  a  notice.  If. 
upon  expiration  of  the  60-day  review 
period  of  any  notice  deemed  to  be 
sufficient  filed  pursuant  to  i  574.6(c).  or 
extension  thereof,  the  Corporation  has 
failed  to  disapprove  a  proposed 
acquisition  may  take  place:  Provided, 
that  it  is  consummated  within  one  year 
and  in  accordance  with  the  terms  and 
representations  in  the  notice  and  that 
there  is  no  material  change  in 
circumstances  prior  to  the  acquisition. 

(f)  Disapproval  of  a  notice.  Within 
three  business  days  after  its  decision  to 
disapprove  a  notice,  the  Corporation  or 
its  delegate  shall  notify  the  acquiror  in 
writing  of  the  disapproval.  Such 
notification  shall  include  a  statement  of 
the  grounds  therefor  and  a  statement 
that  the  acquiror  within  20  days  of  the 
receipt  of  such  notice  of  disapproval 
may.  if  the  disapproval  was  issued  by 
the  Principal  Supervisory  Agent 
pursuant  to  delegated  authority,  request 
review  of  such  disapproval  by  the 
Corporation  pursuant  to  §  574.8(a)(4),  or. 
if  such  review  is  denied,  or  the 
disapproval  issued  by  the  Corporation, 
may  within  10  days  of  receipt  of  the 
notice  of  disapproval,  or  notice  of  the 
Corporation's  decision  not  to  review  the 
denial,  request  an  administrative 
hearing  under  paragraph  (4)  of  the 
Control  Act. 

(g)  Presumptive  disqualifiers. — (1) 
Integrity  factors.  The  following  factors 
shall  give  rise  to  a  rebuttaljle 
presumption  that  an  acquiror  may  fail  to 
satisfy  the  managerial  resources  and 
future  prospects  tests  of  paragraph  (c)  of 
this  section  or  the  integrity  test  of 
paragraph  (d)(4)  of  this  section: 

(i)  Dxuing  the  10-year  period 
immediately  preceding  filing  of  the 
application  or  notice,  criminal,  civil  or 
administrative  judgments,  consents  or 
orders,  and  any  indictments,  formal* 
investigations,  examinations,  or  civil  or 
administrative  proceedings  (excluding 
routine  or  customary  audits,  inspections 
and  investigations)  that  terminated  in 
.any  agreements,  undertakings,  consents 
or  orders,  issued  against,  entered  into 
by.  or  involving  the  acquiror  or  affiliates 
of  the  acquiror  by  any  federal  or  state 
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court,  any  department,  agency,  or 
commission  of  the  U.S.  Government,  any 
state  or  municipality,  any  Federal  Home 
Loan  Bank,  any  self-regulatory  trade  or 
professional  organization,  or  any  foreign 
government  or  governmental  entity, 
which  involve: 

(A)  Fraud,  moral  turpitude, 
dishonesty,  breach  of  trust  or  fiduciary 
duties,  organized  crime  or  racketeering; 

(B)  Violation  of  securities  or 
commodities  laws  or  regulations: 

(C)  Violation  of  depository  institution 
laws  or  regulations; 

(D)  Violation  of  housing  authority 
laws  or  regulations; 

(E)  Violation  of  the  rules,  regulations, 
codes  of  conduct  or  ethics  of  a  self- 
regulatory  trade  or  professional 
organization; 

(ii)  Denial,  or  withdrawal  after  receipt 
of  formal  or  informal  notice  of  an  intent 
to  deny,  be  the  acquiror  or  affiliates  of 
the  acquiror,  of 

(A)  Any  application  relating  to  the 
organization  of  a  financial  institution, 
(B)  an  application  to  acquire  any 
nnancial  institution  or  holding  company 
thereof  under  the  Savings  and  Loan 
Holding  Company  Act  or  the  Bank 
Holding  Company  Act  or  otherwise,  (C) 
a  notice  relating  to  a  change  in  control 
of  any  of  the  foregoing  under  the  Change 
in  Savings  and  Loan  Control  Act  or  the 
Change  in  Bank  Control  Act;  or  (D)  an 
application  or  notice  under  a  state 
holding  company  or  change  in  control 
statute. 

(iii)  The  acquiror  or  affiliates  of  the 
acquiror  were  placed  in  receivership  or 
conservatorship  during  the  preceding  10 
years  or  any  management  o^icial  of  the 
acquiror  was  a  management  official  or 
director  of  a  company  or  insured 
institution  which  entered  receivership  or 
conservatorship,  was  placed  in  a 
management  consigment  program,  or 
was  liquidated  during  his  tenure  or 
within  two  years  thereafter; 

(iv)  Felony  conviction  of  the  acquiror, 
an  affiliate  of  the  acquiror  or  a 
management  official  of  the  acquiror  or 
an  affiliate  of  the  acquiror; 

(v)  Knowingly  making  any  written  or 
oral  statement  to  the  Corporation  (or  its 
delegate)  in  connection  with  an 
application,  notice  or  other  filing  under 
this  Part  that  is  false  or  misleading  with 
respect  to  a  material  fact  or  omits  to 
state  material  fact  with  respect  to 
information  furnished  or  requested  in 
connection  with  such  an  application. 
notice  or  other  filing; 

(vi)  Acquisition  and  retention  at  the 
time  of  submission  of  an  application  or 
notice,  of  stock  in  the  insured  institution 
by  the  acquiror  in  violation  of  S  574.3  or 
its  predecessor  sections. 


(2)  Financial  factors.  The  following 
shall  give  rise  to  a  rebuttable 
presiunption  that  an  acquiror  may  fail  to 
satisfy  the  financial-resources  and 
future-prospects  tests  of  paragraph  (c)  of 
this  section,  or  the  financial  condition 
test  of  paragraph  (d)(3)  of  this  section: 

(i)  Liability  for  amounts  of  debt  which, 
in  the  opinion  of  the  Corporation,  create 
excessive  risks  of  default  and  pressure 
on  the  insured  institution  to  be  acquired; 

(ii)  Failure  to  furnish  a  business  plan 
or  furnishing  a  business  plan  projecting 
activities  which  are  inconsistent  with 
economical  home  financing. 

SS74J    DttogMofW  of  authority. 

(a)  Actions  by  the  Principal 
Supervisory  Agent — (1)  Approval.  The 
Principal  Supervisory  Agent  is 
authorized  to  grant  approval  of  any 
application  filed  under  S  574.3(a)  of  this 
Part  or  issue  a  statement  of  intent  not  to 
disapprove  a  notice  filed  under 
§  574.3(b)  of  this  Part:  Provided,  that  the 
following  conditions  are  met: 

{i)  Neither  the  acquiror  nor  the  insured 
institution  to  be  acquired,  or  any 
affiliate  of  either,  is  required  under  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78a-78jj.  and  Part  563d  of  this 
Chapter,  to  make  a  filing  with  the  Board 
under  any  of  the  following  regulations  in 
connection  with  the  transaction  in 
which  the  acquisition  would  occur 

(A)  Rule  13e-3, 17  CFR  240.13e-3  (for 
"going  private"  transactions); 

(B)  Rule  13e-4, 17  CFR  240.13e-4  (for 
tender  offers  by  an  issuer  for  its  own 
stock); 

(C)  Regulation  14A,  17  CFR  240.14a-l 
through  240.14a-101  (for  solicitation  of 
proxies); 

(D)  Regulation  14C  17  CFR  240.14O-1 
through  240.14C-101  (for  distribution  of 
information  statements  in  lieu  of 
solicitation  of  proxies);  or 

(E)  Regulations  14D  or  14E,  17  CFR 
240.14d-l  dirough  240.14f-l  (for  tender 
offers); 

(ii)  The  acquisition  is  not  opposed  by 
the  institution  to  be  acquired  or 
contested  by  another  prospective 
acquiror 

(iii)  The  application  or  notice  does  not 
raise  a  significant  issue  of  law  or  policy; 
and 

(iv)  Where  the  acquiror  is  a  company, 
the  company  is  willing  to  agree  in 
writing  that: 

(A)  It  will  ensure  that  its  subsidiary 
insured  institution  shall  have,  at  the  end 
of  each  calendar  quarter,  net  worth  at 
least  equal  to  the  amount  that  may  be 
required  pursuant  to  S  563.13  of  this 
Chapter,  and  that  where  necessary,  the 
company  will  infuse  additional  equity 
capital  in  a  form  satisfactory  to  the 
Supervisory  Agent  and  sufficient  to 


effect  compliance  with  such 
ondertaking:  Provided,  that  where  a 
company  proposes  to  acquire  less  than 
50  per  cent  of  the  voting  stock  of  an 
insured  institution,  such  company  agrees 
to  the  foregoing  net  worth  maintenance 
undertaking  on  a  pro  rata  basis 
according  to  its  percentage  ownership  of 
the  insured  institution's  voting  stock; 
and 

(B)  The  company  wUI  service  its  debt 
without  receiving  dividends  from  the 
acquired  insured  institution  subsidiary 
in  excess  of  50  percent  of  the 
subsidiary's  net  income  per  year  on  a 
cumulative  basis,  and  will  not  receive 
dividends  from  the  insured  institution  in 
excess  of  that  amount,  unless  waived  by 
the  Supervisory  Agent  [1)  on 
supervisory  grounds;  (2)  in  cases  where 
the  assets  of  the  institution  to  be 
acquired  will  constitute  less  than  five 
percent  of  the  assets  of  the  insured 
subsidiary  institution(s)  of  the  acquiring 
company  for  acquisitions  by  savings  and 
loan  holding  companies  that  have  not 
agreed  to  restrict  the  dividends  received 
bom,  or  guarantee  the  net  worth  of,  its 
subsidiary  insured  in8titution(s). 

(2)  Denial.  The  Principal  Supervisory 
Agent  is  authorized  to  disapprove  any 
application  or  notice  that  he  is 
authorized  to  approve  or  for  which  he  is 
authorized  to  issue  a  statement  of  intent 
not  -to  disapprove  imder  paragraph  (a)(1) 
of  this  section.  Such  disapproval  shall 
be  in  writing,  shall  set  fordi  with 
specificity  the  basis  for  the  denial  or 
disapproval  and  shall  be  furnished 
prompdy  to  the  acquiror. 

(3)  Other  actions.  For  notices  filed 
pursuant  to  i  574.3(b)  of  this  Part  and 
applications  filed  pursuant  to  S  574.3(8) 
of  this  Part  which  may  be  approved 
under  paragraph  (a)  of  this  section,  the 
Principal  Supervisory  Agent  may  take 
the  following  actions: 

(i)  Any  action  regarding  pubhcation 
provided  for  in  S  574.6(d)  of  this  Part 

(ii)  A  determination  that  an 
application  or  notice  is  sufficient  or 
requiring  additional  information  under 
S  574.6(c)(1)  of  this  Part 

(iii)  Extensions  of  the  review  period 
under  {  S74.6(c)(3)(i)  of  this  Part  for  up 
to  30  days; 

(iv)  A  grant  or  denial  of  a  request  for 
waiver  of  certified  financial  statements 
for  an  acquiror's  proprietary  interests 
required  in  connection  with  notice  filed 
under  S  574.3(b)  of  this  Part:  Provided, 
that  the  acquiror  providers  the  following 
substitute  information:  (A)  A  statement 
supporting  the  acquiror's  contention  that 
production  <A  such  certified  financial 
statements  is  unduly  burdensome;  (B) 
tables  setting  forth  [l]  the  acquiror's 
percent  of  interest  in  the  insured 
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institution  to  be  acquired,  the  amount  of 
investment  in  the  insured  institution  and 
the  investment  as  a  percentage  of  the 
acquiror's  net  worth  and  (:?)  the  amount 
of  each  entry  as  a  percentage  of  the 
acquiror's  total  assets,  net  worth  and 
gross  income:  [3)  available  unaudited 
financial  statements  for  each  entity  for 
which  a  waiver  has  been  requested 
which  include  at  least  three  years  of 
statements  for  each  entity  of  operations 
and  interim  statements  within  90  days  of 
the  most  recenUy  filed  amendment,  and 
2  years  of  statements  of  condition  and 
interim  statements  within  90  days  of  the 
most  recendy  filed  amendments;  [4]  a 
letter  from  an  independent  accountant 
indicating  changes  that  would  be 
required  to  reconcile  the  financial 
statements  with  ones  prepared  on  a 
basis  that  would  be  consistent  with 
generally  accepted  accounting 
principles;  and  (5)  the  lastest  available 
Federal  income  tax  returns  for  each 
entity  for  the  immediately  preceding  two 
taxable  years. 

(v)  Notification  of  the  state 
supervisory  agent  pursuant  to  S  574.6(h) 
of  this  Part 

(4)  Appeal.  Denial  of  an  application  or 
notice  by  a  Principal  Supervisory  Agent 
pursuant  to  paragraph  (a)  of  this  section 
may  be  appealed  to  the  Corporation 
under  the  following  procedures:  Within 
20  days  after  notification  of  the  Principal 
Supervisory  Agent's  decision  as 
provided  herein,  the  acquiror  must 
notify  the  Office  of  the  Secretariat  of  the 
acquiror's  desire  to  appeal  the  Principal 
Supervisory  agent's  decision.  Two 
copies  of  such  request  for  review  must 
be  submitted  to  the  Office  of  the 
Secretariat.  Federal  Home  Loan  Bank 
Board.  Washington,  D.C.  20552,  with  one 
copy  indicated  "Attention:  Director, 
Office  of  Examinations  and 
Supervision"  and  a  second  copy 
indicated  "Attention:  Office  of  General 
Counsel  Enforcement  Division."  with 
one  copy  to  the  appropriate  Principal 
Supervisory  Agent  The  request  for 
review  mxist  identify  the  party  seeking 
review  and  describe  with  specificity  the 
action  taken  for  which  review  is  sought 
and  the  reasons  why  the  Principal 
Supervisory  Agent's  denial  or  notice  of 
disapproval  is  contended  to  be 
erroneous.  If  an  applicant  does  not  file 
an  appeal  within  the  time  permitted 
under  this  section,  any  objection  to  the 
initial  determination  by  the  applicant  is 
waived.  A  timely  appeal  filed  with  the 
Secretariat  in  accordance  with  the 
provisions  of  this  section  shall  be 
mandatory  for  securing  judicial  review 
of  an  initial  determination. 

(b)  Joint  actions  by  the  Director  of  the 
Office  of  Examinations  and  Supervision 


and  the  General  Counsel.  The  Director 
of  the  Office  of  Examinations  and 
Supervision  with  the  concurrence  of  the 
General  Counsel  or  their  respective 
designees  are  authorized  to  take  the 
folloMnng  actions: 

(1)  Approve  any  application  or  issue 
notice  of  intent  not  to  disapprove  any 
notice  (i)  which  does  not  raise  a 
significant  issue  of  law  or  policy, 
including  approval  or  issuance  of  notice 
of  intent  not  to  disapprove  applications 
or  notices  that  are  opposed  by  the 
insured  institution  to  be  acquired  or 
contested  by  another  prospective 
acquiror,  and 

(ii)  which  does  not  involve  net  worth 
maintenance  or  dividend  conditions  that 
fail  to  conform  to  paragraph  (a)(l)(iv)  of 
this  section: 

(2)  Decide  whether  a  determination  of 
control  under  §  574.4(b)  of  this  Pa.i  or  a 
presumption  of  acting  in  concert  under 

§  574.4(d)  of  diis  Part  has  been  rebutted; 

(3)  With  regard  to  notices  filed  under 
§  574.3(b)  of  this  Part  to  acquire  control 
of  insured  institutions  which  cannot  be 
approved  under  paragraph  (a)  of  this 
section: 

(i)  All  actions  regarding  publication 
required  or  permitted  by  §  574.6(d)  of 
this  Part 

(ii)  Any  other  action  which  would 
otherwise  be  delegated  to  the  Principal 
Supervisory  Agent  pursuant  to 
paragraphs  (a)  (1)  and  (3)  of  this  section: 

(4)  Grant  waivers  of  certified  financial 
statements  for  an  acquiror's  proprietary 
interests  in  connection  with  notices  filed 
under  S  574.3(b)  of  this  Part  which 
cannot  be  approved  under  paragraph  (a) 
of  this  section. 

(5)  Notify  the  state  supervisory  agent 
pursuant  to  §  574.6(h)  of  this  Part. 

(c)  Sole  authority  in  the  Corporation. 
The  Corporation  alone  may: 

(1)  Approve  or  deny  any  applications 
or  determine  whether  to  disapprove 
notices  which  are  not  delegated: 

(2)  In  addition  to  any  other  remedies 
available  to  the  Corporation,  assess  a 
civil  penalty  under  paragraph  (16)  of  the 
Control  Act  for  any  person  who  willfully 
violates  any  provision  of  the  Control 
Act  or  any  regulation  or  order  issued  by 
the  Corporation  pursuant  thereto,  of  not 
more  than  $10,000  per  day  for  each  day 
during  which  the  violation  continues: 

(i)  By  giving  written  notice  of  the  basis 
for  the  violation,  the  amount  of  the 
proposed  civil  penalty,  and  an 
opportunity  for  the  person  to  submit 
data,  views,  and  arguments  within  20 
days;  and 

(ii)  By  giving  due  consideration  to  the 
appropriateness  of  the  penalty  with 
respect  to  each  of  the  factors  specified 
in  paragraph  (16)  of  the  Control  Act  12 
U.S.C.  1730(q)(16),  and  issuing  to  the 


person,  within  30  days  of  the  expiration 
of  the  period  provided  to  make  a 
submission,  a  written  notice  of  the 
Corporation's  order  of  assessment 
which  must  be  paid  within  1^  days, 
unless  otherwise  agreed  to,  or  the 
Corporation  may  bring  an  action  to 
collect  the  assessed  penalty: 

(3)  In  addition  to  any  other  remedies 
available  to  the  Corporation,  assess  a 
civil  penalty  of  up  to  $1,000  per  day  for 
each  day  during  which  the  violation 
continues  under  section  406(1)  of  the 
Holding  Company  Act  12  U.S.C. 
1730a(j),  for  any  company  that  violates 
or  any  person  who  participates  in  a 
violation  of  the  Holding  Company  Act  or 
any  regulation  or  order  issued  pursuant 
thereto.  As  used  in  this  paragraph,  the 
term  "violates"  includes,  without 
limitation,  any  action  (alone  or  with 
another  or  others)  for  or  toward  causing, 
bringing  about  participating  in, 
counseling,  or  aiding  and  abetting  a 
violation: 

(4)  Cause  the  review  period  to 
conufience  again  after  a  determination 
of  sufficiency  has  been  made  under 

§  574.6(c)(2)  of  this  Part,  or  extend  the 
review  period  pursuant  to 
S  574.8(c)(3)(ii)  of  tiiis  Part. 

(5)  Grant  waivers  under  9  574.6(c)(5). 

SUBCHAPTER  F— SAVINGS  AND  LOAN 
HOLOmO  COMPANIES 

PART  584— REGULATED  ACJIVITIES 

5.  The  authority  citation  for  Part  584 
continues  to  read  as  follows: 

Authority:  Sec.  408. 82  Stat.  5  (12  U.S.C. 
1730a)  unless  otherwise  noted 

6.  Revise  §  584.4  as  follows: 

$584.4    ProMMted  acqulsWon*. 
No  savings  and  loan  holding 
company,  directly  or  indirectly,  or 
through  one  or  more  transactions,  shall: 

(a)  Acquire  by  purchase  or  otherwise 
any  of  the  voting  stock  or  shares  of  an 
insured  institution  not  a  subsidiary,  or  of 
a  savings  and  loan  holding  company  not 
a  subsidiary,  and  in  addition,  in  the  case 
of  a  multiple  savings  and  loan  holding 
company,  acquire  or  retain  more  than 
five  percent  of  the  voting  shares  of  any 
company  becoming  a  savings  and  loan 
holding  company  for  more  than  one  year 
after  that  and  which  is  not  a  subsidiary 
but  is  engaged  in  any  business  activity 
other  than  those  specified  in  of 

S  584.2(b)  or  i  584.2-1  (b);  or 

(b)  Acquire  control  of  an  uninsured 
institution  or  retain,  for  more  than  one 
year  after  other  than  an  insured 
institution  or  holding  company  thereof, 
the  date  any  insured  institution 
subsidiary  becomes  uninsured,  control 
of  such  institution. 
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S  584.4-1 

7.  Remove  $  5M.4-1. 

{5M.10    lAnMMBMl] 

8.  Amend  1 584.10  by  removing 
paragraph  (d)  thereof  and  redesignating 
paragraph  (ej  as  new  paragraph  (d). 

PART  5«»— BOARD  RUUMGS 

§589.1    [RMnovad] 

9.  Remove  i  589.1. 

9  S89l2    [nMnovMl] 

10.  Remove  i  589.2. 

By  the  Federal  Home  Loan  Bank  Board. 
NadiM  Y.  Pum. 
Acting  Secretary. 
[FROoa  B&nZ779e  FUed  11-2&-8S:  8:45  am] 

BILLINQ  COOC  CTlt-VMi 


12  CFR  Parts  543, 548, 552  and  563 

[No.  85-1006] 

ueivgami  imfyar  Approvals;  nNiupai 
Suparvisory  Agants  Authority 

Dated:  November  8. 1985. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 


:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  its 
regulations  which  delineate  the 
authority  of  its  Principal  Supervisory 
Agents  {'TSAs")  to  approve 
applications  involving  mergers, 
consolidations,  bulk  transfers  and  other 
transfers  of  assets  and  liabilities,  of 
thrift  institutions  whose  deposits  are 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation") 
and  federally-chartered  savings  banks 
whose  deposits  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
("FDIC").  The  amendments  are  designed 
to  facilitate  expeditious  disposition  of 
such  applications  by  significantly 
expanding  the  authority  delegated  to  the 
Principal  Supervisory  Agents  to 
approve,  as  well  as  to  deny, 
applications.  A  new  delegation  to  the 
Board's  Washington  staff  of  the 
transactions  which  fall  outside  of  the 
authority  delegated  to  the  PSAs  will 
also  improve  the  timeliness  of  the 
Board's  application  procedures.  In 
addition,  the  Board  has  issued  a  final 
rule  delegating  to  the  PSAs  the  authority 
to  charter  certain  interim  institutions 
which  are  used  solely  to  facilitate  other 
transactions  in  order  to  further  expedite 
applications  processing.  Finally,  the 
Board  is  amending  and  simplifying  its 
rules  regarding  the  rights  of 
shareholders  to  an  appraisal  of  their 


shares  in  connection  with  certain  types 
of  mei^gers  and  consolidations. 
EFFECnvi  date:  December  23, 1985. 
FOn  PUHTHCR  MFORMA-nON  CONTACT: 

R.  Penfield  Starke,  Attorney  (202-377- 
6453);  Laura  Patriarca,  Deputy  Director 
(202-377-6411);  Julie  C  Williams, 
Associate  General  Counsel,  Director 
(202-377-6459);  Corporate  and  Securities 
Division.  Office  of  General  Counsel 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW..  Washington,  D.C.  20552. 
SUPPLEMENTARY  INFORMATtON:  By  Board 
Resolution  No.  85-289b.  dated  AprU  17, 
1985,  50  FR  (April  25, 1985).  the  Board 
proposed  to  amend  its  regulations 
delegating  authority  to  its  Principal 
Supervisory  Agents  to  approve  certain 
mergers,  consolidations  and  bulk 
purchases  or  transfers  of  assets 
(collectively  referred  to  as  "mergers"), 
as  well  as  other  transfers  of  assets  and 
liabilities,  of  insured  institutions. 
Mergers  involving  federally-chartered 
savings  and  loan  associations  and 
savings  banks  ("federal  associations") 
are  subject  to  approval  by  the  Board.  12 
CFR  546.2.  552.13  (1985).  Transactions 
that  result  in  an  increase  in  the 
insurable  accounts  of  an  institution 
whose  deposits  are  insured  by  the 
Corporation  ("insured  institutions")  are 
also  subject  to  approval  by  the  Boaitl.  as 
operating  head  of  the  Corporation.  12 
CFR  563,22  (1985). 

Under  the  Board's  current  regulations, 
certain  mergers  and  increases  in 
insurable  accounts  are  deemed 
approved  if  no  objection  has  been  raised 
by  the  Principal  Supervisory  Agent  (i.e., 
the  president  of  the  Federal  Home  Loan 
Bank  of  which  both  the  institutions  are 
members)  within  30  days  after  filing  a 
completed  merger  application.  An 
application  qualifies  for  automatic 
approval  unless  any  of  the  following 
circumstances  is  present 

(1)  The  resulting  association  requests 
the  granting  of  supervisory 
forbearances; 

(2)  The  principal  Supervisory  Agent 
recommends  the  imposition  of 
nonstandard  conditions  prior  to 
approving  the  merger 

(3)  The  application  has  been 
substantially  protested; 

(4)  The  Principal  Supervisory  Agent 
raises  objections  to  the  merger 

(5)  The  resulting  association  would  be 
one  of  the  3  largest  depository 
institutions  competing  in  the  relevant 
geographic  area,  where  before  the 
merger  there  were  5  or  fewer  depository 
institutions,  the  resulting  association 
would  have  25  percent  or  more  of  the 
total  deposits  held  by  depository 
institutions  in  the  relevant  geographic 
area,  and  the  share  of  total  deposits 


would  have  increased  by  5  percent  or 
more; 

(6)  The  resulting  association  would  be 
one  of  the  2  largest  depository 
institutions  competing  in  the  relevant 
geographic  area  where  before  the 
merger  there  were  6  to  11  depository 
institutions,  the  resulting  association 
would  have  30  percent  or  more  of  the 
total  deposits  held  by  depository 
institutions  in  the  relevant  geographic 
area,  and  the  share  of  total  deposits 
would  have  increased  by  10  percent  or 
more; 

(7)  The  resulting  association  would  be 
one  of  the  2  largest  depository 
institutions  competing  in  the  relevant 
geographic  area  where  before  the 
merger  there  were  12  or  more  depository 
institutions,  the  resulting  association 
would  have  35  percent  or  more  of  the 
total  deposits  held  by  depository 
institutions  in  the  relevant  geographic 
area,  and  the  share  of  total  deposits 
would  have  increased  by  15  percent  or 
more; 

(8)  The  Herfindahl-Hirschman  Index 
("HHI")  in  the  relevant  geographic  area 
is  more  than  1800  before  the  merger,  and 
the  increase  in  the  HHI  caused  by  the 
merger  would  be  SO  or  more; 

(9)  In  a  merger  involving  potential 
competition,  the  Principal  Supervisory 
Agent  determines  that  the  acquiring 
association  is  one  of  3  or  fe«ver  potential 
entrants  into  the  relevant  geographic 
area; 

(10]  Both  the  acquiring  and  an 
acquired  association  have  assets  of  $1 
billion  or  more; 

(11)  TTie  association  that  will  be  die 
resulting  association  (other  than  an 
association  that  is  neither  insured  by  the 
Corporation  nor  chartered  by  the  Board) 
in  the  merger  has  a  composite 
Community  Reinvestment  Act  rating  of 
less  than  satisfactory,  or  is  otherwise 
seriously  deficient  with  respect  to  the 
Board's  nondiscrimination  regulations 
and  the  deficiencies  have  not  been 
resolved  to  the  satisfaction  of  the 
Principal  Supervisory  Agent; 

(12)  The  resulting  association's  (other 
than  an  association  that  is  neither 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  nor  chartered  by 
the  Board)  net  worth  would  not  at  least 
equal  the  Board's  regulatory  net-worth 
requirements.  Where  goodwill  has  been 
included  in  the  resulting  association's 
assets,  the  applicant  must  submit  an 
opinion  of  a  certified  public  accountant, 
satisfactory  to  the  Principal  Supervisory 
Agent,  that  its  use  and  value  are 
appropriate  under,  and  accounted  for. 
by  generally  accepted  accounting 
principles.  For  porposes  of  this 
provision,  in  calculating  whether  the  net 
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worth  of  the  resulting  association  will  at 
least  equal  the  amount  required  under 
S  563.13(b).  the  Principal  Supervisory 
Agent  may  exclude  scheduled  items 
which  will  be  acquired  in  the  merger 
and  the  amount  of  either  (A)  The  net- 
worth  deficiency  or  (B)  the  liabilities. 
including  averaged  liabilities,  of  the 
acquired  association  at  the  date  of 
merger 

(13)  The  merger  involves  any 
agreement  with  the  Federal  Savings  and 
Loan  Insurance  Corporation; 

(14)  The  merger  would  result  in  the 
conversion  of  a  mutual  association  to  a 
stock  association; 

(15)  The  Principal  Supervisory  Agent 
determines  that  the  fmancial  condition 
of  the  resulting  association  would  not 
satisfy  minimum  financial  standards  as 
determined  from  time  to  time  by  the 
Board's  Office  of  Examinations  and 
Supervision; 

(16)  The  merger  includes  an 
association  that  has  a  class  of  voting 
securities  registered  with  the  Board 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a-78jj):  or 

(17)  The  merger  application  involves 
unusual  circumstances  or  pohcy 
questions. 

See  12  CFR  546.2(h).  563.22(e)  (1985). 

Under  existing  §S  546.2(i)  and 
563.22(f).  applications  that  did  not  meet 
the  criteria  for  automatic  approval  could 
still  be  approved  by  the  Principal 
Supervisory  Agent  if  the  reason  for  the 
ineligibility  was  the  necessity  for 
supervisory  forebearances  or  the 
imposition  of  non-standard  conditions. 
The  Principal  Supervisory  Agent  could 
also  approve  apphcations  that  did  not 
satisfy  the  antitrust  criteria  of 
paragraphs  (5)  through  (10)  if  he 
determined  that,  but  for  the  merger  or 
other  transaction,  one  of  the 
participating  associations  would  not 
satisfy  minimum  financial  standards  as 
determined  from  time  to  time  by  the 
Office  of  Examinations  and  Supervision. 

The  existing  automatic  approval  and 
original  system  of  delegations  has 
reduced  processing  time  and  delay  in 
reviewing  applications.  However,  the 
Board  believes  that  the  system  can  be 
further  improved  by  permitting  more 
applications  to  be  handled  by  the 
Principal  Supervisory  Agents.  In  the 
Board's  proposal,  this  was  accomplished 
by  preliminarily  identifying  which 
transactions  are  appropriate  for  review 
by  the  Board  and  delegating  the 
remainder  to  the  Principal  Supervisory 
Agents  and  to  the  Board's  Washington 
Staff. 

The  proposed  amendments  retained 
the  automatic  approval  system  (with  a 
technical  correction)  but  significantly 
expanded  the  authority  of  the  Principal 


Supervisory  Agents  to  approve 
applications.  For  the  first  time,  the 
Board  also  proposed  delegating  the 
authority  to  deny  merger  and  increase  of 
insurable  accounts  applications  lo  its 
Principal  Supervisory  Agents.  Only 
those  apphcations  involving  significant 
legal  or  policy  issues  on  which  the 
Board  has  not  taken  a  formal  position, 
would  have  been  decided  by  the  Board. 
The  Board  also  would  consider  appeals 
from  applicants  denied  permission  to 
merge  by  the  Principal  Supervisory 
Agent. 

In  particular,  in  Board  Resolution  No. 
85-289b,  the  Board  proposed  that  the 
authority  of  the  Principal  Supervisory 
Agents  to  approve  or  to  deny 
apphcations  would  be  circumscribed 
only  where: 

(1)  Neither  the  acquirer  or  the  insured 
institution  to  be  acquired  is  required 
under  the  Securities  Exchange  Act  of 
1934. 15  U.S.C.  78a-78jj.  to  make  a  filing 
under  any  of  the  following  rules  or 
regulations  in  connection  with  the 
acquisition: 

(a)  Rule  13e-3, 17  CFR  240.13e-3  (for 
"going  private"  transactions); 

(b)  Rule  13e-4. 17  CFR  240.13e-4  (for 
tender  offers  by  an  issuer  for  its  own 
stock); 

(c)  Regulation  14A.  17  CFR  240.14a-l 
through  .14a-101  (for  solicitation  of 
proxies); 

(d)  Regulation  14C.  17  CFR  240.14c-l 
through  .14C-101  (for  distribution  of 
information  statements);  or 

(e)  Regulations  14D  or  14E.  17  CFR 
240.14d-l  through  240.14f-l  (for  tender 
offers). 

(2)  Either  institution  has  notified  the 
Supervisory  Agent  in  writing,  within  10 
days  of  the  date  of  pubhcation  of  the 
application  under  §  543.2(d),  of  its 
opposition  to  the  proposed  transaction; 

(3)  The  transaction  would  entail  the 
merger  of  a  mutual  association  into  a 
stock  association,  with  a  stock 
association,  with  a  stock  association  as 
the  resulting  association; 

(4)  The  acquisition  raises  significant 
issues  of  law  or  policy. 

The  Board  proposed  to  reserve  from 
delegated  authority  to  the  Principal 
Supervisory  Agents  applications  by 
institutions  making  the  specified  types 
of  filings  under  the  Securities  Exchange 
Act  on  the  grounds  that  processing  of 
such  applications  should  be  coordinated 
with  review  of  the  required  securities 
filings  in  Washington.  Authority  over 
mergers  resulting  in  the  conversion  of  a 
mutual  association  to  the  stock  form  of 
organization  similarly  would  not  have 
been  delegated,  since  such  mergers  of 
mutual  institutions  into  stock 
institutions  constitute  merger- 


conversions  requiring  conversion 
applications  under  12  CFR  563b.l0 
(1985),  which  must  be  processed  in 
Washington.  The  delegation  of  authority 
relating  to  contested  reservation  of 
acquisitions  was  intended  to  ensure 
Washington  review  of  sensitive 
applications  and  to  facilitate 
coordination  with  the  Board's 
enforcement  and  litigation  staff. 

Other  applications  present  issues  of 
first  impression  which  only  the  Board 
should  decide,  or  raise  sensitive  legal  or 
policy  matters  which  the  Board  wishes 
to  have  the  opportimity  to  resolve,  such 
as  mergers  with  interstate  implications, 
or  bulk  purchase-of-assets  transactions 
which  accomplish  bank-to-thrift 
conversions.  (In  Board  Resolution  No» 
85-288,  dated  April  17, 1985,  (50  FR 
16071.  April  24. 1985)  the  Board 
expressly  reserved  a  delegation  of 
authority  over  purchase  and  assumption 
"conversions"  as  a  category  of 
fransaction  involving  significant  issues 
of  policy  and  law.)  "Ihe  Board  expects 
the  Principal  Supervisory  Agents  to 
work  closely  with  its  Washington  staff 
and  regularly  report  features  of 
transactions  that  may  signal  new  or 
unusual  issues.  The  Board  specifically 
intends  to  rely  on  the  discretion  and 
expertise  of  its  staff  to  keep  the  Board 
informed  and  to  refer  apphcations  to  the 
Board  where  significant  legal  or  policy 
issues  are  present.  There  is  no  process 
or  procedure  for  petitioning  the  Board  to 
cause  the  Board  to  take  up  such  matters 
directly,  and  the  Board  does  not  intend 
to  entertain  such  petitions.  The  Board 
believes  that  the  portions  of  the  rule 
adopted  today  concerning  delegations 
fully  address  the  issues  that  may  arise 
and  the  Board  intends  that  these 
provisions  be  followed  in  all  cases. 

In  the  proposal,  the  Board  also 
expressed  the  belief  that  the 
involvement  of  an  interim  association 
should  not.  in  and  of  itself,  raise  a  policy 
issue  requiring  referral  of  a  merger 
application  to  Washington.  The 
presence  of  other  factors  in  such  a 
merger,  such  as  freezeout  of  minority 
interests,  is  needed  to  justify  referral. 
(However,  it  should  be  noted  that  where 
stockholders  of  an  institution  must  vote 
on  the  merger  with  the  interim  and  the 
institution's  stock  is  registered  under  the 
Securities  Exchange  Act,  a  proxy 
statement  would  be  required  pursuant  to 
Regulation  14A  and  thus  approval 
authority  for  the  merger  would  not  be 
delegated  to  the  Principal  Supervisory 
Agent,  but  could  be  handled  under 
delegated  authority  by  Washington 
staff.) 

It  should  also  be  noted  that  the 
delegation  covers  mergers. 
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consolidations  and  transfers,  including 
the  purchase  or  sale  of  assets  and 
assumpdon  of  savings  account  and  other 
liabilities.  Generally,  transfers  include 
branch  sales  and  transfers  in  bulk  not 
made  in  the  ordinary  course  of  business. 
Certain  types  of  bulk  transfers  may  be 
ineligible  for  delegated  approval  by  the 
Principal  Supervisoiy  Agent,  although  it 
is  likely  that  branch  sales  will  be 
handled  under  delegated  authority  by 
the  Principal  Supervisory  Agents 
because  transactions  solely  involving 
branch  sales  are  unlikely  to  trigger  any 
of  the  factors  that  would  prevent  the 
application  from  being  eligible  to  be 
considered  by  the  Principal  Supervisory 
Agent  under  delegated  authority. 

Because  the  proposed  delegation 
would  have  permitted  denials  of 
applications  by  the  Principal 
Supervisory  Agent,  the  Board  proposed 
to  amend  the  merger  regulations  to 
provide  a  procedure  fOr  appeal  of  such 
adverse  decisions  to  the  Board.  As 
proposed,  an  applicant  would  have  had 
20  days  following  notification  of  a 
decision  in  which  to  file  an  appeal  with 
the  Board's  Office  of  the  Secretariat 
with  copies  of  the  appeal  to  the 
attention  of  the  Director  of  the  Office  of 
Examinations  and  Supervision,  the 
General  Counsel,  and  the  Director  of  the 
Office  of  District  Banks.  Applicants 
would  have  been  required  to  indicate 
with  specificity  why  the  Principal 
Supervisory  Agent's  denial  should  be 
overturned. 

In  sum,  the  amendments  would  have 
established  a  multi-tiered  system  for  the 
disposition  of  all  merger  applications. 
Some  mergers  would  have  qualiHed  for 
automatic  approval;  others  would  have 
qualified  for  delegated  approval  or 
denial  by  the  Principal  Supervisory 
Agent. 

Mergers  in  which  a  constituent  must 
make  certain  securities  filings,  mergers 
involving  a  contested  acquisition  and 
mergers  involving  a  mutual-to-stock 
conversion,  would  have  been  reserved 
from  delegated  authority  to  the  Principal 
Supervisory  Agent  In  addition,  mergers 
presenting  unusual  policy  issues  would 
have  required  decision  by  the  Board. 
The  Board  also  would  have  continued  to 
decide  all  supervisory  mergers  involving 
Corporation  assistance.  In  addition,  the 
Board  would  consider  any  denial  of  a 
merger  application  rendered  by  its 
Principal  Supervisory  Agent  when 
timely  appealed  under  procedures 
established  by  the  regulation. 

In  addition  to  the  foregoing,  in  a 
related  area,  the  Board  proposed  to 
amend  its  regulations  governing  the 
appraisal  rights  of  shareholders  in 
federal  associations  who  dissent  from  a 
merger.  Like  most  state  corporate  codes. 


the  Board's  regulations  governing  the 
internal  operations  of  federal  stock 
associations  allow  shareholders  who 
vote  against  a  merger  to  demand 
payment  for  their  shares  in  an  amount 
equal  to  their  appraised  value.  12  CFR 
552.14(a)  (1985).  Under  the  current 
regulations,  these  appraisal  rights  are 
inapplicable  when  the  shares  in 
question  are  listed  on  a  national 
securities  exchange  on  the  date  of  the 
shareholders'  meeting  at  which  the 
merger  proposal  is  considered.  12  CFR 
S52.14(b)  (1985).  Such  exchange-traded 
shares  were  exempted  from  the 
appraisal  remedy  because  dissenting 
shareholders  in  these  institutions  would 
have  adequate  opportunity  to  dispose  of 
their  shares  without  the  necessity  of  an 
appraisal  procedure.  Stock 
Associations;  Mergers  and 
Consolidations,  Resolution  No.  79-445, 
44  FR  40241.  ^242  (Aug.  22, 1979).  In 
view  of  the  development  of  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  (NASDAQ) 
System  as  an  alternative  to  the  national 
exchanges  for  marketing  stock,  the 
Board  proposed  to  expand  the  appraisal 
exemption  to  reference  this  system  as 
well.  In  otiier  recent  regulations,  the 
Board  has  considered  a  NASDAQ  listing 
as  indicative  of  a  developed  trading 
market,  see  12  CFR  563.1S-2(b){5)  (1985), 
and  considers  this  an  appropriate 
standard  for  the  appraisal  remedy,  as 
well.  See  also  Regulation  of  Direct 
Investment  by  Insured  Institutions, 
Resolution  No.  85-779-A,  50  FR  8012 
(Feb.  19. 1985);  Resolution  No.  84-715, 49 
FR  48743,  48754  (Dec.  14, 1984). 
NASDAQ  listing  also  provides 
shareholders  with  a  ascertainable 
standard  for  determining  when  the 
appraisal  remedy  will  apply. 

Summary  of  Conmieats 

The  Board  received  seven  comments 
in  response  to  its  proposal.  Three 
comments  each  were  received  from 
savings  and  loan  associations  and  trade 
associations.  The  remaining  comment 
was  received  from  a  law  firm.  All 
ccmmenters  were  supportive  of  the 
proposal. 

Several  commenters  made  specific 
recommendations  to  further  expand  or 
improve  the  proposal.  One  commenter 
suggested  expanding  the  delegation  to 
include  associations  with  stock 
registered  under  the  federal  securities 
laws.  Under  the  existing  delegation, 
mergers  involving  an  association  with 
securities  registered  under  the  Securities 
Exchange  Act  of  1934  ("  '34  Act"),  must 
be  decided  by  the  Board.  Under  the 
proposed  expanded  delegation,  only 
mergers  in  which  a  '34  Act  registrant  is 
required  to  make  certain  filings  in 
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connection  with  the  transaction  would 
not  have  been  delegated  to  the  Principal 
Supervisory  Agent;  mere  registration  of 
a  constituent  would  not  disqualify  a 
merger  for  PSA-delegated  approval.  The 
Board  has  determined  to  retain  this 
provision,  but  notes  that  many  mergers 
which  involve  a  registered  company  will 
trigger  one  of  the  fihngs,  thereby 
precluding  PSA-delegated  approval. 

Another  commenter  was  concerned 
that  the  delegation  would  result  in 
inconsistent  treatment  of  merger 
applicants  by  the  various  Federal  Home 
Loan  Banks.  To  remedy  this  perceived 
problem,  the  commenter  suggested  that 
the  Board  adopt  more  explicit 
guidelines.  In  response,  the  Board  notes 
it  has  in  place  a  policy  statement  on  the 
review  and  evaluation  of  mergers  at 
S  571.5  of  the  Regulations  for  the  Federal 
Savings  and  Loan  Insurance 
Corporation.  12  CFR  §  571.5  (1985).  In 
the  Board's  opinion,  this  policy 
statement,  which  sets  forth  in 
considerable  detail  the  requirements 
and  guidelines  to  be  followed  in 
evaluating  merger  applications,  provides 
sufficient  safeguards  to  ensure  that  the 
delegation  process  will  not  be 
significantly  hindered  by  inconsistent 
application.  Moreover,  the  proposed 
appeals  procedures,  which  another 
commenter  addressed  favorably,  also 
will  help  to  offset  discrepancies  among 
different  Federal  Home  Loan  Banks. 

A  commenter  also  recommended  that 
the  Board  not  delegate  mergers  that  are 
assisted  by  the  Corporation.  It  was  not 
the  Board's  intention  to  delegate  such 
transactions  and  therefore  the  Board  has 
clarified  the  treatment  of  supervisory 
mergers  in  the  final  rule. 

Another  commenter  opposed  the 
delegation  of  interstate  mergers,  but 
otherwise  supported  the  proposal.  The 
Board  concurs  with  this 
recommendation  and  notes  that  it 
currently  considers  such  transactions  to 
raise  significant  issues  of  law  or  policy 
requiring  reTerral  to  the  Board  for 
decision. 

The  Final  Rule 

The  final  rule  is  being  adopted 
substantially  as  proposed  with  several 
mosUy  minor,  excep^ons.  The  Board  is 
correcting  an  inadvertent  error  in  the 
criterion  concerning  the  reservation  of 
authority  where  either  (rather  than 
neither)  constituent  is  subject  to  certain 
securities  laws  filing  requirements.  In 
addition,  in  recognition  that  a  contested 
merger  transaction  could  involve 
competing  acquirors,  the  Board  is 
modifying  the  language  of  the  contested 
acquisition  reservation  of  authority 
criterion  to  clarify  its  scope  in  this 
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respect.  The  Board  also  is  clarifying  its 

intent,  as  noted  above,  that  mergers 
involving  assistance  agreements  with 
the  Corporation  must  be  acted  upon  by 
the  Board. 

The  other  standards  reserving 
delegated  authority  from  the  Principal 
Supervisory  Agents  are  unchanged  from 
the  Board's  proposal.  However,  in  order 
better  to  monitor  substantial 
transactions  that  may  tend  to  present 
legal  or  policy  issues  of  concern  to  the 
Board,  the  Board  is  directing  the 
Principal  Supervisory  Agents  to  notify 
the  Board  promptly  of  any  merger 
transaction  in  which  both  constituents 
have  assets  of  $1  billion  or  more. 
The  Board's  final  rule  expressly 
permits  Principal  Supervisory  Agents  to 
approve  or  deny  mergers  involving 
interim  associations  where  the  interim 
association  is  chartered  solely  to 
facilitate  the  merger  and  its  corporate 
existence  will  not  continue  after 
consummation  of  the  transaction.  In 
addition,  the  Board  recognizes  that  the 
presence  of  an  interim  association 
would,  nevertheless,  continue  to  require 
Board  action  as  long  as  it  had  to  be 
chartered  in  Washington.  However,  by 
Board  Resolution  No.  85-821.  dated 
September  13, 1985,  the  Board  proposed 
to  delegate  to  its  Principal  Supervisory 
Agents  the  authority  to  approve  the 
formation  of  interim  federal  associations 
chartered  only  to  facilitate  other 
transactions  where  the  corporate 
existence  of  the  interim  will  not 
continue  after  the  transaction  is 
consummated.  [See.  50  FR  38839, 
September  25, 1985.)  Since  this  authority 
is  incidental  to  and  needed  to  effectuate 
the  Board's  intended  merger  delegations, 
the  Board  is  taking  this  opportunity  to 
adopt  in  final  form  the  delegation  to 
charter  such  interim  institutions  and  is 
revising  §§  543.2(h)  and  552.2-2, 
accordingly. 

The  Board  also  has  determined  to 
amend  the  criteria  for  automatic 
approval.  Sections  546.2(h)(l)(xii)  and 
563.22(e)(l)(xii)  disqualify  a  merger  for 
automatic  approval  if  the  resulting 
institution  does  not  meet  the  Board's 
net-worth  requirement.  The  technical 
correction  adopted  today  would  also 
disqualify  mergers  from  automatic 
approval  if  the  resulting  institution  is 
insured  by  the  Federal  Deposit 
Insurance  Corporation  and  is  not 
meeting  its  FDIC-imposed  capital 
requirements.  In  addition,  new 
§§  546.2(h)(l)(xvii)  and  563.22(e)(l)(xvii) 
have  been  adopted  to  prevent  contested 
transactions  from  being  automatically 
approved. 

The  final  rule  also  establishes  a  new 
procedure  to  facilitate  efficient 
disposition  of  delegated  transaction» 


which  may  be  found  in  amendments  to 
§§  54a2(c).  552.13(h)(2)  and  563.22(b) 
which  require  that  applications  include 
a  statement  as  to  whether  the 
transaction  may  be  approved 
automatically  or  processed  under 
delegated  authority,  specifically 
asserting  that  none  of  the  disqualifying 
factors  are  present.  In  addition, 
conforming  amendments  at  new 
§§  546.2(j)  and  552.13(o)  are  being 
adopted  as  well  as  a  technical 
amendment  to  S  552.13(e)  which 
implements  the  Board's  intent  to  permit 
mergers  of  certain  federal  stock 
associations  to  be  approved 
automatically  in  the  same  way  that 
mergers  involving  certain  state 
chartered  stock  associations  may  be  so 
approved. 

Finally,  as  an  administrative  matter, 
the  Board  has  directed  that  the  Director 
of  the  Office  of  District  Banks  should 
also  receive  a  copy  of  a  notice  to  appeal 
the  denial  of  merger  application  by  the 
Principal  Supervisory  Agent. 
Accordingly,  proposed  SS  546.2(2)  and 
563.22(2)  have  been  correspondingly 
amended  in  the  Final  Rule.  In  addition, 
for  purposes  of  carrying  out  its 
responsibilities  under  the  Fair  Housing 
Act.  Equal  Credit  Opportunify  Act  and 
Community  Reinvestment  Act,  the 
Board  hereby  directs  its  Principal 
Supervisory  Agents  to  report  to  the 
Board's  Office  of  Community  Investment 
any  CRA-related  fair-lending  issues  that 
arise  in  the  course  of  processing  merger 
applications. 

The  rule  will  be  effective  30  days  after 
publication  for  applications  filed  after 
that  date.  Applications  that  are  filed 
earlier  or  are  pending  before  that  date 
will  be  processed  under  the  current  rule. 

Fmal  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603  (1982),  the 
Board  is  providing  the  following 
regulatory  flexibility  analysis: 

1.  Reasons,.objectives.  and  legal 
bases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  the  rule. 

2.  Small  entities  to  which  the  rules 
will  apply.  The  rule  would  apply  to  all 
insured  institutions. 

3.  Impact  of  the  rules  on  small 
institutions.  Delegations  will  benefit 
primarily  smaller  institutions  since  it 
will  result  in  expedited  processing  of 
their  applications.  Appraisal  procedure 
amendments  will  impose  no  new 
requirements  on  smaller  institutions. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  federal  rules  which 
duplicate,  overiap,  or  conflict  with  the 
final  rule. 


5.  Alteratives  to  the  rule.  No  other 
alternatives  would  better  simplify  the 
application  process  while  retaining 
essential  supervisory  safeguards. 

List  of  Subjects  in  12  CFR  Parts  543. 546, 
552,  and  563 

Mergers.  Securities,  Savings  and  Loan 
Associations.  Savings  and  Loan  Holding 
Companies. 

Accordingly,  the  Board  hereby 
amends  Parts  543,  546,  and  552  and 
Chapter  C  and  Part  563  of  Subchapter  D. 
Chapter  V  of  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  543— INCORPORATION, 
ORGANIZATION.  AND  CONVERSION 
OF  FEDERAL  MUTUAL  ASSOCIATIONS 

1.  The  authority  citation  for  Part  543 
continues  to  read: 

Authority:  Sec.  5, 48  Stat.  132,  aa  amended 
(12  U.&C.  1464);  Reorg.  Plan  No.  3  of  1947;  3 
CFR,  1943-1948  Comp..  unless  otherwise 
noted. 

2.  Amend  §  543.2  by  revising 
paragraphs  (h)(1)  and  (h)(2)  and  adding 
a  new  paragraph  (h)(3)  as  follows: 

S  543.2    AppHcetkMi  for  penntoalon  to 


(h)  Alternative  procedures  for  interim 
Federal  associations.  (1)  The  procedures 
prescribed  by  paragraphs  (d)  through  (g) 
of  this  section  shall  not  be  required  with 
respect  to  applications  for  permission  to 
organize  an  interim  Federal  association 
except  as  may  be  required  by  Parts  546. 
563,  or  574  of  this  chapter. 

(2)  Preliminary  approval  of  an 
application  for  permission  to  organize 
an  interim  Federal  association  shall  be 
conditioned  on  Board  or  delegated 
approval  of  an  application  to  merge  the 
interim  Federal  association  and  an 
existing  insured  stock  institution  or  on 
Board  or  delegated  approval  of  any 
other  transaction.  After  organization  has 
been  completed  pursuant  to  §  543.6(d)  of 
this  part,  final  approval  may  be  granted 
in  conjunction  with  Board  or  delegated 
approval  of  an  application  or 
information  filing  made  under  Part  574. 
In  evaluating  the  information  provided 
in  accordance  with  the  requirements  of 
paragraph  (b)  of  this  section,  the  Board 
will  consider  the  purpose  for  which  the 
association  will  be  organized,  the  form 
of  any  proposed  transactions  involving 
the  organizing  association,  the  effect  of 
the  transactions  on  existing  institutions 
involved  in  the  transactions,  and  the 
effect  of  the  transactions  on  the 
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community  and  on  other  properly 
conducted  existing  thrift  institutions. 

(3)  The  authority  of  the  Board  to 
approve  applications  for  permission  to 
organize  an  interim  Federal  association 
under  paragraph  (g)  of  this  section  may 
be  exercised  by  the  Principal 
Supervisory  Agent  (as  defined  in 
§  541.18  of  this  Subchapter),  provided 
that  the  corporate  existence  of  the 
interim  Federal  association  will  not 
continue  after  consummation  of  the 
transaction  which  the  interim  Federal 
association  is  chartered  to  facilitate  and 
that  the  Principal  Supervisory  Agent 
possesses  the  authority  to  approve  the 
remaining  aspects  of  the  transaction. 

PART  546— MERQER.  DISSOLimON, 
REORGANIZATION.  AND 
CONVERSION 

3.  The  authority  citation  for  Part  546 
continues  to  read: 

AuUrarity:  Sees.  5, 406. 48  Stat  132.  as 
amended.  1259,  as  amended:  12  U.S.C.  1464, 
172a  Reorg.  Plan  No.  3  of  1947;  3  CFR,  1943- 
1948  Comp.,  unless  otherwise  noted. 

4.  Amend  S  546.2  by  revising 
paragraph  (c)  revising  paragraph  (h)(1) 
(xii)  and  adding  new  paragraph 
(h)(l)(xviii),  revising  paragraph  (i)  and 
adding  new  paragraph  (j),  as  follows: 

9540,2    ProoMliir«;«ftacttv«dat«. 
•        *        *        *        • 

(c)  Board  approval  for  the  merger 
shall  be  requested  by  filing  with  the 
resulting  member's  Bank  two  copies  of 
an  application  which  shall  include  the 
meiger  agreement,  properly  executed  in 
the  name  of  the  respective  associations, 
and  two  certified  copies  of  the  portions 
of  the  minutes  of  the  boards  of  directors 
of  the  respective  associations  relating  to 
their  consideration  and  approval  of  the 
plan  of  merger.  Where  the  filing  party 
believes  its  application  is  eligible  to  be 
processed  under  paragraphs  (h)  or  (i)  of 
this  section,  that  party  shall  also  submit 
a  brief  summary  of  the  proposed 
transaction  and  a  statement  as  to  why 
the  application  may  be  processed  under 
delegated  authority,  including  an 
affirmative  statement  that  none  of  the 
factors  specified  in  paragraph  (h)  or  (i) 
of  this  section  which  would  preclude 
automatic  approval  or  action  under 
delegated  authority  are  present.  Upon 
receipt  of  a  merger  application,  the 
Board  will  approve  the  merger, 
disapprove  it  or  withhold  action  and 
recommend  modification  of  the  plan.  If 
the  boards  of  directors  of  the 
associations  accept  the  recommended 
modifications,  they  shall  amend  the 
agreement  accordingly  and  submit  it  as 
the  original  agreement  was  submitted. 
An  applicant  shall  also  comply  with 


section  7A  of  the  Clayton  Act  (15  U.S.C. 
ISAjand regulations  issued  thereunder 
(16  CFR  Parts  801, 802  and  803). 

{h)(l)  *  •  •  • 

(xii)  The  resulting  association's  (other 
than  an  association  that  is  neither 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  nor  chartered  by 
the  Board)  net-worth  would  not  at  least 
equal  the  Board's  regulatcny  net  worth 
requirements.  (Where  the  resulting 
association's  accounts  are  insured  by 
the  Federal  Deposit  Insurance 
Corporation,  its  net  worth  would  not  at 
least  equal  the  amount  required  under 
the  capital  requirements  of  the  Federal 
Deposit  Insurance  Corporation.)  Where 
goodwill  has  been  included  in  the 
resulting  association's  assets,  ^e 
applicant  must  submit  an  opinion  of  a 
certified  public  accountant  satisfactory 
to  the  Principal  Supervisory  Agent,  that 
its  use  and  value  are  appropriate  under, 
and  accounted  for,  by  generally 
accepted  accounting  principles.  For 
purposes  of  this  provision,  in  calculating 
whether  the  net  worth  of  the  resulting 
association  will  at  least  equal  the 
amount  required  under  S  563.13(b),  the 
Principal  Supervisory  Agent  may 
exclude  scheduled  items  which  will  be 
acquired  in  the  merger  and  the  amount 
of  either  the  net-worth  deficiency  or  the 
liabilities,  including  averaged  liabiUties, 
of  the  acquired  association  at  the  date 
of  merger; 

(xviii)  The  transaction  is  opposed  by 
either  constituent  association  or 
contested  by  a  competing  acquiror. 

(i)(l)  The  autiiority  of  the  Board 
(including  recommending  modification 
of  a  plan  of  merger,  consolidation,  or 
purchase  of  bulk  assets  or  denial  of  an 
application)  under  paragraph  (c)  of  this 
section  may  be  exercised  by  the 
Principal  Supervisory  Agent  (as  defined 
in  S  541.18  of  this  Subchapter)  unless: 

(i)  Either  constituent  association  is 
required  under  the  Securities  Exchange 
Act  of  1934, 15  U.S.C  78a-78jj,  or  Part 
663d  of  this  Chapter  to  make  a  filing 
with  the  Board  under  any  of  the 
following  rules  or  regulations  in 
connection  with  the  transaction: 

[a]  Rule  13er3, 17  CFR  240.13e-3  (for 
"going  private"  transactions): 

[b]  Rule  13e-4, 17  CFR  240.13e-4  (for 
tender  offers  by  an  issuer  for  its  own 
stock); 

[c]  Regulation  14A,  17  CFR  240.14a-l 
through  240.14a-^101  (for  solicitation  of 
proxies);  

(cO  Regulation  14C  17  CFR  240.14o-l 
through  240.14C-1Q1  (for  distribution  of 
information  statements):  or 


(e)  Regulations  14D  or  14E,  17  CFR 
24ai4d-l  through  240.14f-l  (for  tender 
offers). 

(ii)  The  transaction  is  opposed  by 
either  constituent  association  or 
contested  by  a  competing  acquiror, 

(iii)  A  mutual  association  would 
merge  into  a  stock  association  with  the 
stock  association  as  the  resulting 
association; 

(iv)  The  transaction  involves  any 
agreement  with  the  Federal  Savings  and 
Loan  Insurance  Corporation; 

(v)  The  transaction  raises  any 
significant  issues  of  law  or  policy. 

(2)  The  autiiority  of  the  Board 
(including  recommending  modification 
of  a  plan  of  merger,  consolidation,  or 
purchase  of  bulk  assets)  under 
paragraph  (c)  of  this  section  may  be 
exercised  by  the  Director  of  the  Office 
of  District  Banks  with  the  concurrence 
of  the  Director  of  the  Office  of 
Examinations  and  Supervision  and  the 
General  Counsel,  unless: 

(i)  The  transaction  raises  any 
significant  issues  of  law  or  policy;  or 

(ii)  The  transaction  involves  any 
agreement  with  the  Federal  Savings  and 
Loan  Insurance  Corporation. 

(3)  Denial  of  an  appUcation  pursuant 
to  delegated  authority  under  this  section 
may  be  appealed  to  die  Corporation 
under  the  following  procedures: 

(i)  Within  20  days  after  notification  of 
the  Principal  Supervisory  Agent's 
decision,  the  applicant  may  notify  the 
Secretary  to  the  Board  of  the  applicant's 
desire  to  appeal  the  Principal 
Supervisory  Agent's  decision.  Four 
copies  of  such  request  for  review  must 
be  submitted  to  the  Office  of  the 
Secretariat  Federal  Home  Loan  Bank 
Board,  Washington.  D.C.  20552,  with 
three  of  such  copies  addressed, 
respectively,  to  the  attention  of  the 
Director,  Office  of  Examinations  and 
Supervision,  the  General  Counsel,  and 
the  Director,  Office  of  District  Banks. 
The  request  for  review  must  identify  the 
party  seeking  review  and  describe  with 
specificity  the  action  taken  for  which 
review  is  sought  and  the  reasons  why 
the  Principal  Supervisory  Agent's  denial 
is  contended  to  be  erroneous. 

(ii)  If  an  applicant  does  not  file  an 
appeal  within  the  time  permitted  under 
this  section,  any  ob|ection  to  the  initial 
determination  by  the  applicant  is 
waived.  A  timely  appeal  filed  with  the 
Secretariat  in  accordance  with  the 
provisions  of  this  section  shall  be 
mandatory  for  securing  judicial  review 
of  an  initial  determination. 

(j)  All  references  to  the  Board  in 
paragraphs  (a)  through  (g)  of  this  Part 
shall  be  read  to  include  its  delegates 
under  paragraph  (i)  of  this  section,  the 
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Principal  Supervisory  Agent  or  the 
Director  of  the  Office  of  District  Banks, 
Office  of  Examinations  and  Supervision 
and  the  General  CounseL 

PART  552-INCORPORATION. 
ORGANIZATION.  CONVERSION,  AND 
GOVERNANCE  OF  FEDERAL  STOCK 
ASSOCIATIONS 

5.  The  authority  citation  for  Part  552 
continues  to  read: 

Anttority:  Sec  105,  Pub.  L  9»-«95.  Oct.  28. 
1974;  sees.  402,  408,  407,  48  Stat.  1256, 1257, 
1280,  as  <iinwKUtd:  12  U.S.C  1725. 1728, 1730: 
sec.  5,  48  Slat  152.  as  amended;  12  U.S.C 
1464:  Reorg.  Plan  No.  3  of  1947. 12  FR  4981,  3 
CFR 1943-48  Comp..  p.  1071,  unless  otherwise 
noted. 

6.  Amend  §  552.2-2  by  revising 
paragraphs  (a)  and  (b)  and  adding  new 
paragraph  (d)  as  follows: 

9  552.2-2    ProcadurM  for  organization  of 
intorim  FMteral  stock  asaodation. 

(a)  The  procedures  prescribed  in 
paragraphs  (d)  through  (g)  of  S  543.2  of 
this  subchapter  and  §  552.2-l{b)  of  this 
part  shall  not  be  required  with  respect  to 
applications  for  permission  to  organize 
an  interim  Federal  stock  association 
except  as  may  be  required  by  Parts  546, 
563,  or  574  of  this  Chapter. 

(b)  Preliminary  approval  of  an 
apphcation  for  permission  to  organize 
an  interim  Federal  stock  association 
shall  be  conditioned  upon  Board  or 
delegated  approval  of  an  application  to 
merge  the  interim  Federal  stock 
institution,  or  upon  Board  or  delegated 
approval  of  any  other  transaction.  After 
organization  has  been  completed 
pursuant  to  §  552.2-l(hJ  and  (i)  of  this 
part,  final  approval  may  be  granted  in 
conjunction  with  Board  or  delegated 
approval  of  an  application  or 
information  filing  made  pursuant  to  Part 
574.  In  evaluating  the  information 
provided  in  accordance  with  the 
requirements  of  S  543.2(b),  the  Board 
will  consider  the  purpose  for  which  the 
association  will  be  organized,  the  form 
of  any  proposed  transactions  involving 
the  organizing  association,  the  effect  of 
the  transactions  on  existing  institutions 
involved  in  the  transactions,  and  the 
effect  of  the  transactions  on  the 
community  and  on  other  properly 
conducted  existing  thrift  institutions. 

♦        ♦        *        »        • 

(d)  The  authority  of  the  Board  to 
approve  applications  for  permission  to 
organize  an  interim  Federal  association 
under  paragraph  (g)  of  the  Subchapter 
may  be  exercised  by  the  Principal 
Supervisory  Agent  (as  defined  in 
S  541.18  of  this  Subchapter),  provided* 
that  the  corporate  existence  of  the 
interim  Federal  association  will  not 


continue  after  consummation  of  the 
transaction  which  the  interim  Federal 
association  is  chartered  to  facilitate  and 
that  the  Principal  Supervisory  Agent 
possesses  the  authority  to  approve  the 
remaining  aspects  of  the  transaction. 

7.  Amend  §  552.13  by  revising 
paragraph  (e).  pararaph  {h)(2]  of  and 
adding  new  paragraph  (o). 

§552.13    Coml)inations  involving  Fadoral 


(e)  Approval  by  the  Board's  Principal 
Supervisory  Agent.  The  specific 
approval  of  the  Board  (including 
recommending  modifications  of  the  plan 
of  merger,  consolidation,  or  purchase  of 
bulk  assets)  required  by  paragraph  (d)  of 
this  secticm  may  be  given  by  5ie  Board's 
^'rincipal  Supervisory  Agent  in 
accordance  with  the  conditions  set  forth 
in  f  546.2  (h)  and  (i)  of  this  Subchapter. 
***** 

(h)  Application  for  Board  approval. 
***** 

(2)  Filing  Requirement.  Constituent 
associations  shall  file  jointly  and 
concurrently  two  copies  of  the 
application  prepared  pursuant  to  this 
section  whith  their  Principal  Supervisory 
Agent,  and  two  with  the  Board's  Office 
of  the  Secretary.  Where  the  filing  party 
believes  its  application  is  eligible  to  be 
processed  under  paragraph  (e)  of  this 
section,  the  filing  party  shall  also  submit 
a  brief  summary  of  the  proposed 
transaction  and  an  affirmative 
statement  that  none  of  the  factors 
specified  in  J  54e.2(h)  or  (i)  of  this 
Subchapter  which  would  preclude 
automatic  approval  or  action  under 
delegated  authority  are  present. 
***** 

(o)  All  references  to  the  Board  in  this 
section  shall  be  read  to  include  its 
delegates  under  paragraph  (e)  of  this 
section,  the  Principal  Supervisory 
Agents  and  the  Directors  of  the  Office  of 
District  Banks,  the  Office  of 
Examination  and  the  General  Counsel. 

a  Revise  paragraph  (b)  of  i  552.14.  as 
follows: 

§55X14    Otaaanters' appraisal  rights. 

(b)  Exceptions.  No  stockholder 
required  to  accept  only  qualified 
consideration  for  his  stock  shall  have 
the  right  under  this  section  to  demand 
payment  of  the  stock's  fair  or  appraised 
value,  if  such  stock  was  listed  on  a 
national  securities  exchange  or  quoted 
on  the  National  Associatitm  of 
Securities  Dealers'  Automated 
Quotation  System  ("NASDAQ ")  <»  the 
date  of  the  meeting  at  which  the 
combination  was  acted  upon  or 
stockholder  action  is  not  required  for  a 


combination  made  pursuant  to 
§  5S2.13(i)(3)  of  this  Part  "Qualified 
consideration"  means  cash,  shares  of 
stock  of  any  association  or  corporation 
which  at  the  effective  dale  of  the 
combination  will  be  listed  on  a  national 
securities  exchange,  or  quoted  on 
NASDAQ  any  combination  of  shares  of 
stock  and  cash  described  above. 


SUBCHAPTER  D-FEDERAL  SAVINGS 
AND  IX>AN  INSURANCE 
CORPORATION 

PART  563— OPERATIONS 

9.  The  authority  citation  for  Part  563 
continues  to  read: 

Authority:  Sees.  401-406.  48  Stat.  1255-1260, 
as  amended  (12  U.S.C.  1724-1728, 1730); 
Reorg.  Plan  No.  3  of  1947,  3  CFR,  1943-1948 
Comp.,  p.  1071,  unless  otherwise  noted. 

10.  Amend  §  563.22  by  revising 
paragraph  (b),  revising  paragraph 
(e)(l)(xii),  adding  new  paragraph 
(e)(l)(xviii)  and  by  revising  paragraph 
(f),  as  follows: 


§563.22 

or  sale  of 


,  conaoMation,  pufcfwse 
or  aaaufflption  of 


(b)  No  insured  institution  may  at  time 
make  a  transfer,  as  defined  in  §  571.5(a) 
of  this  Subchapter,  of  assets  or  savings 
account  liabilities  without  application  to 
and  approval  by  the  Corporation: 
Provided,  that  any  insured  institution 
that  must  receive  approval  for  such 
transfer  from  the  Federal  Deposit 
Insurance  Corporation  pursuant  to 
section  5  (o){2){D)  of  the  Home  Owners' 
Loan  Act.  as  amended,  12  U.S.C. 
1464(o](2](D).  shall  not  be  subject  to 
approval  by  the  Corporation  under  this 
paragraph.  Application  for  approval 
under  this  section  shall  be  upon  forms 
prescribed  by  the  Corporation  and  shall 
contain  such  information  as  the 
Corporation  may  require.  Where  the 
filing  party  believes  its  application  is 
eligible  to  be  processed  under 
paragraphs  (e)  or  (f)  of  this  section,  the 
filing  party  shall  also  submit  a  brief 
summary  of  the  proposed  transaction 
and  an  affirmative  statement  that  none 
of  the  factors  specified  in  paragraphs  (e) 
or  (f)  of  this  section  which  would 
preclude  automatic  approval  or  action 
under  delegated  authority  are  present 
***** 

(e)(1)  *  •  • 

(xii)  The  resulting  association's  (other 
than  an  association  that  is  neither 
insured  by  the  Corporation  nor 
chartered  by  the  Board)  net-worth 
would  not  at  least  equal  the  amount 
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required  under  the  Board's  regulatory 
net-worth  requirements.  (Where  the 
resulting  association's  accounts  of  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  its  net-worth 
would  not  at  least  equal  the  required 
amount  under  the  capital  requirements 
of  the  Federal  Deposit  Insurance 
Corporation.)  Where  good  will  has  been 
included  in  the  resulting  association's 
assets,  the  applicant  must  submit  an 
opinion  of  a  certified  public  accountant, 
satisfactory  to  the  Principal  Supervisory 
Agent,  that  its  use  and  value  are 
appropriate  under,  and  accounted  for 
by,  generally  accepted  accounting 
principles.  For  purposes  of  this 
provision,  in  calculating  whether  the  net 
worth  of  the  resulting  association  will  at 
least  equal  the  amount  required  under 
S  5a3.13(b),  the  Principal  Supervisory 
Agent  may  exclude  scheduled  items 
which  will  be  acquired  in  the  merger 
and  the  amount  of  either  the  net-worth 
deficiency  or  the  liabilities,  including 
averaged  liabilities,  of  the  acquired 
association  at  the  date  of  mergen 
***** 

(xviii)  The  transaction  is  opposed  by 
either  constituent  association  or 
contested  by  a  competing  acquiror; 

***** 

(f)(1)  The  authority  of  the  Corporation 
(including  recommending  modification 
of  a  plan  of  merger,  consolidation,  or 
purchase  of  bulk  assets  or  denial  of  an 
application)  under  paragraph  (a)  of  this 
section  may  be  exercised  by  the 
Principal  Supervisory  Agent  (as  defined 
in  S  561.25  of  this  Chapter),  unless: 

(i)  The  acquiror  or  the  insured 
institution  to  be  acquired  is  required 
under  the  Securities  Exchange  Act  of 


1034,  IS  U.S.C.  78a-78jj,  or  Part  563d  of 
this  Chapter  to  make  a  filing  with  the 
Corporation  under  any  of  the  following 
rules  or  regulations  in  connection  with 
the  transaction: 

[a]  Rule  13e-3. 17  CFR  240.13e-3  (for 
"going  private"  transactions); 

[b]  Rule  13e-4, 17  CFR  240.13e-4  (for 
tender  offers  by  an  issuer  for  its  own 
stock); 

[c]  Regulation  14A,  17  CFR  240.14a-l 
through  240.148-101  (for  solicitation  of 
proxies); 

[cf]  Regulation  14C.  17  CFR  240.14c-l 
through  .140-101  (for  distribution  of 
information  statements);  or 

(e)  Regulations  140  or  14E,  17  CFR 
240.14d-l  through  240.14f-l  (for  tender 
offers). 

(ii)  The  transaction  is  opposed  by 
either  constituent  association  or 
contested  by  a  competing  acquirer; 

(iii)  A  mutual  association  would 
merge  into  a  stock  association,  with  the 
stock  association  as  the  resulting 
association;  or 

(iv)  The  transaction  involves  any 
agreement  with  the  Federal  Savings  and 
Loan  Insurance  Corporation. 

(v)  The  transaction  raises  any 
significant  issues  of  law  or  policy. 

(2)  The  authority  of  the  Corporation 
(including  recommending  modification 
of  a  plan  of  merger,  consolidation,  or 
purchase  of  bulk  assets]  under 
paragraph  (c)  of  this  section  may  be 
exercised  by  the  Director  of  the  Office 
of  District  Banks  with  the  concurrence 
of  the  Director  of  the  Office  of 
Examinations  and  Supervision  and  the 
General  Coimsel,  unless: 

(i)  The  transaction  raises  any 
significant  issues  of  law  or  policy;  or 


(ii)  The  transaction  involves  any 
agreement  with  the  Federal  Savings  and 
Loan  Insurance  Corporation. 

(3)  Denial  of  an  appUcation  pursuant 
to  delegated  authority  under  this  section 
may  be  appealed  to  the  Corporation 
under  the  following  procedures: 

(i)  Within  20  days  after  notification  of 
the  Principal  Supervisory  Agent's 
decision,  the  applicant  may  notify  the 
Office  of  the  Secretariat  of  the 
applicant's  desire  to  appeal  the  Principal 
Supervisory  Agent's  decision.  Four 
copies  of  such  request  for  review  must 
be  submitted  to  the  Office  of  the 
Secretariat,  Federal  Home  Loan  Bank 
Board,  Washington,  D.C.  20552,  with 
three  of  such  copies  addressed, 
respectively,  to  the  attention  of  the 
Director,  Office  of  Examinations  and 
Supervision,  the  General  Counsel  and 
the  Director,  Office  of  District  Banks. 
The  request  for  review  must  identify  the 
party  seeking  review  and  describe  mth 
specificity  the  action  taken  for  which 
review  is  sought  and  Ae  reasons  why 
the  Principal  Supervisory  Agent's  denial 
is  contended  to  be  erroneous. 

(ii)  If  an  applicant  does  not  file  an 
appeal  within  the  time  permitted  under 
this  section,  any  objection  to  the  initial 
determination  by  the  applicant  is 
waived.  A  timely  appeal  filed  with  the 
Secretariat  in  accordance  with  the 
provisioru  of  this  section  shall  be 
mandatory  for  securing  judicial  review 

of  an  initial  determination. 

***** 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 

Acting  Secretary. 

[PR  Doc.  85-27798  Filed  11-25-85:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48'CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Relocation  Cost  Principle 

AQENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnONc  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  revision  to  FAR  31.205-35, 
Relocation  costs. 

Comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  27, 1986,  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  and  F  Streets 
NW.,  Room  4041.  Washington.  DC  20405. 

Please  cite  FAR  Case  85-53  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Margaret  A.  Willis.  FAR  Secretariat, 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Civilian  Agency  Acquisition 
Council  and  the  Defense  Acquisition 
Regulatory  Council  are  proposing 
several  revisions  to  the  cost  principle  on 
relocation  costs  (FAR  31.205-35)  to 
eliminate  some  bases  for  possible 
misinterpretation. 

Language  defming  the  time 
requirement  for  a  permanent  change  of 
duty  assignment  is  being  refined  to 


make  it  clear  that  it  must  be  for  12 
months  or  more  to  qualify  for  coverage 
under  the  relocation  cost  principle.  The 
sentence  in  FAR  31.205-35(a)  that 
qualifies  the  list  of  allowable  relocation 
costs  by  making  reference  to  subsequent 
paragraphs  is  being  corrected  to  include 
all  paragraphs  that  do  in  fact  qualify  the 
allowabihty  of  those  costs.  Finally,  a 
new  paragraph  (f)  is  being  proposed  to 
clarify  the  allowability  of  the  relocation 
costs  of  employees  who  are  hired, 
relocated,  and  returned  to  their  point  of 
hire  in  connection  with  specific 
contracts  or  long-term  field  projects. 

B.  Regulatory  Flexibility  Act 

This  proposed  change  to  FAR 
31.205-35  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because — 

(a)  It  clarifies  the  language  governing 
the  allowability  of  contractor-incurred 
relocation  costs; 

(b)  It  will  not  impose  any  additional 
recordkeeping  requirements;  and 

(c)  It  will  not  cause  additional  costs  in 
order  to  comply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule  is 
a  clarification  of  the  ndes  governing 
allowability  of  contractor-incurred 
relocation  costs.  It  will  not  change  or 
otherwise  affect  the  collection  of 
information  by  Federal  agencies  from 
offerors,  contractors,  or  members  of  the 
public. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 
Dated:  November  21, 1985. 
Lawrence  |.  Rizzi. 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137,  and  42  U.S.C.  2453(c). 

2.  Section  31.205-35  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  and  by  adding  paragraph 
(f)  to  read  as  follows: 

31.20S-35    Relocation  coets. 

(a)  Relocation  costs  are  costs  incident 
to  the  permanent  change  of  duty 
assignment  (for  an  indefinite  or  stated 
period,  but  in  either  event  for  not  less 
than  12  months)  of  an  existing  employee 
or  upon  recruitment  of  a  new  employee. 
The  following  types  of  relocation  costs 
are  allowable  as  noted,  subject  to 
paragraphs  (b)  through  (f)  below: 

(f)  Relocation  costs  (both  outgoing  and 
return)  of  employees  who  are  hired  for 
performance  on  specific  contracts  or 
long-term  field  projects  are  allowable 
if— 

(1)  The  term  of  employment  exceed  12 
months; 

(2)  The  employment  agreement 
specifically  limits  the  duration  of 
employment  to  the  time  spent  on  the 
contract  or  field  project  for  which  the 
employee  is  hired; 

(3)  The  employment  agreement 
provides  for  return  relocation  to  the 
employee's  point  of  hire  or  other 
location  of  equal  or  lesser  cost;  and 

(4)  The  relocation  costs  are 
determined  under  the  rules  of 
paragraphs  (a)  through  (e)  above. 
However,  the  costs  of  returning 
employees,  who  are  released  from 
employment  upon  completion  of  field 
assignments  pursuant  to  their 
employment  agreements,  are  not  subject 
to  the  refund  or  credit  requirement  of 
paragraph  (d). 

[FR  Doc  28103  Filed  11-25-85;  8:45  am] 
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DEPARTMEMT  OF  EDUCATION 

National  Institute  of  Handicapped 
Research;  Funding  Priority  for/lscal 
Year  1986 

agency:  Department  of  Education. 
ACTKMt  Notice  of  Proposed  Funding 
Priority  for  Research  and  Demonstration 
Projects  in  Research  Training  for  Fiscal 
Year  1986. 

summary:  The  Secretary  of  Education 
proposes  a  funding  priority  for 
rehabilitation  research  training  to  be 
supported  by  the  National  Institute  of 
Handicapped  Research  (NIHR)  in  fiscal 
year  1986.  NIHR  is  required  under  the 
Rehabilitation  Act  of  1973  as  amended, 
to  develop  a  long-range  research  plan 
which  identifies  rehabilitation  research 
that  needs  to  be  conducted  and  to 
determine  funding  priorities  which  will 
facilitate  the  support  of  these  activities 
within  available  resources.  This 
proposed  priority  is  derived  bom  the 
NIHR  Long-Range  Plan  and  is 
articulated  within  the  goals,  objectives, 
and  research  activities  specified  in  the 
Plan.  Authority  for  this  research  training 
demonstration  program  is  contained  in 
section  204(a)  of  the  Rehabilitation  Act 
of  1973,  as  amended  by  Pub.  L  95-602 
and  by  Pub.  L.  98-221  (29  U.S.C.  762(a)). 
DATE:  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priority  on  or 
before  December  26, 1985. 

ADDRESSES:  All  written  comments  and 
suggestions  should  be  sent  to  Betty  )o 
Berland,  National  Institute  of 
Handicapped  Research,  Department  of 
Education,  400  Maryland  Avenue,  SW 
(Room  3070.  Switzer  Building), 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Jo  Beriand.  National  Institute  of 
Handicapped  Research.  Telephone  (202) 
732-1139;  deaf  and  hearing  impaired 
individuals  may  call  (202)  732-1198  for 
TTY  services. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  plans  to  make  awards  under 
secUon  204(a)  of  the  Rehabilitation  Act 
to  public  or  private  agencies  and 
organizations,  including  institutions  of 
higher  education  to  develop,  conduct, 
and  evaluate  programs  of  advanced 
training  in  rehabilitation  research. 

The  purpose  of  these  programs  is  to 
produce  highly  qualified  researchers  in 
rehabilitation-related  disciplines  by 
providing  to  selected  individuals 
research  training  and  opportunities  to 
conduct  rehabilitation  research,  to 
participate  in  individualized  programs  of 
academic  and  professional  development 
in  rehabilitation,  and  to  collaborate  with 


recognized  experts  in  rehabilitatioo 
research.  This  activity  is  intended  to 
prepare  future  leaders  in  the  field  of 
rehabilitation  research. 

NIHR  is  authorized  to  support 
research  and  related  activities  in  a 
variety  of  areas  and  through  several 
program  authorities.  The  priority 
proposed  in  this  notice  is  for  training  in 
rehabilitation  research,  to  be  supported 
under  the  Research  and  Demons^tion 
Program.  Under  this  program.  NIHR  may 
support  research,  demonstrations. 
development,  or  related  activities  in 
areas  related  to  rehabifitation  of 
disabled  individuals.  NIHR  is  proposing 
a  priority  for  one  or  more  projects  to 
train  qualified  individuals  in  selected 
areas  of  rehabihtation  research. 

NIHR  final  regulations  (46  FR  45300. 
September  10, 1981,  as  amended  Mardi 
12, 1984  at  49  FR  9324)  authorize  the 
Secretary  to  establish  research  priorities 
by  reserving  funds  to  support  particular 
research  activities  (see  34  C3FR  351.32). 

The  Secretary  invites  public  comment 
on  the  merits  of  the  proposed  priority, 
including  suggested  modifications  to  the 
proposed  priority.  Comments  can 
include  factors  which  discuss  the 
importance  of  the  priority  to 
handicapped  individuals,  or  which 
discuss  the  appropriateness  of  the 
funding  mechanisms. 

This  notice  does  not  solicit 
application  proposals  or  concept  papers. 
Any  final  priority  will  be  selected  based 
on  public  comment,  the  availability  of 
funds,  and  any  other  relevant 
Departmraital  considerations.  Any  final 
priority  wiU  be  aimounced  in  a  Notice  of 
Final  Funding  Priority  to  be  published  in 
the  Federal  Register.  A  separate 
Application  Notice,  published  in  this 
issue  of  the  Federal  Register,  requests 
applications,  sets  the  closing  date,  and 
establishes  other  conditions  for  the 
submission  of  applications. 

This  proposed  priority  represents  only 
one  area  in  which  NIHR  proposes  to 
support  research,  training  and  related 
activities  through  grants  or  cooperative 
agreements.  NIHR  anticipates  that  this 
research  training  priority  will  be 
supported  through  the  mechanism  of  a 
cooperative  agreement.  Other  research 
or  related  activities  which  NIHR  expects 
to  support  in  fiscal  year  1986  will  be 
announced  through  separate  priority 
announcements,  or  through 
announcements  of  investigator-initiated 
research  competitions.  Research  and 
other  activities  which  NIHR  intends  to 
procure  through  contracts  will  be 
announced  by  Requests  for  Proposals 
published  in  the  Commerce  Business 
Daily. 

The  publication  of  this  proposed 
priority  does  not  bind  the  Department  to 


fund  projects  in  this  or  any  other  area. 
Funding  of  particular  projects  depends 
on  both  the  availability  of  funds  and  on 
responses  to  this  notice. 

Mority  for  Rehabilitation  Research 
Training 

NIHR  is  the  lead  Federal  agency 
responsible  for  addressing  national 
needs  in  rehabilitation  through  research, 
and  for  fostering  opportunities  for  the 
pursuit  of  scientific  inquiry  and 
development  of  knowledge  relevant  to 
the  problems  of  disability.  As  such. 
NIHR  is  concerned  with  developing  a 
cadre  of  scientists  trained  in  research 
related  to  rehabihtation.  The  reports  of 
the  House  and  Senate  Committees  on 
Appropriations  accompanying  the  NIHR 
fiscal  year  1985  appropriation 
recommended  that  NIHR  support 
additional  rehabihtation  research 
training. 

NIHR  has  identified  a  particular  need 
to  increase  the  number  of  qualified 
researchers  in  medicine  and  allied 
health  fields.  Terminal  degrees  awarded 
in  medicine,  and  in  some  related  health 
professions,  are  basically  clinical 
degrees,  and  generally  do  not  include 
the  intensive  research  training 
necessary  to  support  excellent  scientific 
investigaUon.  The  Association  of 
American  Medical  Colleges,  on  the  basis 
of  a  1984  survey  of  recent  graduates, 
reported  that  56%  of  respondents 
believed  they  had  been  inadequately 
prepared  in  research  techniques. 

There  are  many  medical  specialties 
which  bear  direcUy  on  the  rehabilitation 
of  disabled  individuals,  including 
neurology,  orthopedics,  psychiatry, 
internal  medicine,  cardiology,  physical 
medicine  and  others.  To  take  an 
example  from  one  of  these  specialties — 
physiatry — there  are  indications  that  the 
number  of  physicians  in  this  area 
engaged  in  research  is  declining.  In 
many  areas  of  medicine,  there  is 
(Migoing  research  which  is  basic 
scientific  inquiry,  but  which  may  not 
directly  advance  the  application  of 
medical  science  to  rehabilitation. 

The  purpose  of  this  proposed  priority 
is  to  prepare  clinically  trained 
individuals  for  research  careers  in  the 
health  sciences  related  to  rehabihtation. 

A  Research  and  Demonstration 
Project,  to  be  called  a  Rehabilitation 
Research  Career  Development  Project,  is 
proposed  to: 

*  Establish  individualized  programs 
to  train  qualified  individuals  in 
rehabihtation  research  within  an 
environment  suitable  for  advanced 
training  in  rehabihtation  research;  these 
programs  may  include  didactic 
instruction,  exposure  to  new 
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developments  and  outstanding 
researchers  and  practitioners,  scientific 
research  experience,  scientiHc 
mentorship,  coliegial  and  collaborative 
investigations,  participation  in  joint 
programs  involving  more  than  one 
institution,  and  participation  in  meetings 
and  conferences  directly  related  to 
appropriate  research  topics: 

•  BstabUsh  such  training  programs 
utilizing  available  facilities,  staff,  and 
other  resources  of  existing  programs 
which  are  demonstrated  to  be  adequate 
and  suitable  environments  for  the 
conduct  of  advanced  training  in 
rehabilitation  research; 

•  Identify,  recruit,  and  provide 
individual  support  to  one  or  more 
qualifled  clinicians  from  among  the 
following  eligible  categories:  individuals 
licensed  to  practice  medicine,  including 
osteopathic  medicine  and  podiatry,  in 
one  or  more  States;  individuals  holding 
a  graduate  degree  in  clinical  health- 
related  field  (e.g.,  nursing,  physical 
therapy,  or  other  allied  health 
professions);  and  engineers  and  other 
scientists  whose  overall  combination  of 
training,  experience,  and  achievement 
demonstrates  a  potential  to  attain 
leadership  roles  in  rehabilitation 
research; 

•  Provide  a  research  training  program 
which  significantly  involves  the 
candidates. in  clinical  research  at  the 
doctoral  or  postdoctoral  level  in  an  area 
of  interest  to  the  rehabilitation  field; 

•  Provide  a  career  development 
program  of  up  to  three  years  of  training 
and  direct  experience  in  clinical 
rehabilitation  research  (these  programs 
may  include  activities  which  contribute 
to  meeting  the  requirements  of  advanced 
degrees  and  credentials  in  relevant 
academic  fields);  and, 

•  Assess  the  value  of  the  research 
training  program  through  careful 
documentation  of  the  process,  including 
recruitment,  training,  and  research 
experiences,  as  well  as  through 
evaluation  of  the  outcomes. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  priority.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  document.  All 
comments  received  on  or  before 
December  26, 1985,  will  be  considered 
before  the  Secretary  issues  final 
priorities.  All  comments  submitted  in 
response  to  this  proposed  priority  will 
be  available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
307ft  Mary  E.  Switzer  Building,  330  C 
Street,  S.W..  Washington,  DC,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m.. 


Monday  through  Friday  of  each  week 
except  Federal  holidays. 

(20  U.S.C.  Tela.  782) 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.133,  National  Institute  of  Handicapped 

Research) 

Dated  November  21, 1985. 
WiOiam  I.  Bolmett, 
Secretary  of  Education. 
(FR  Doc  85-28179  Filed  11-25-85;  8:45  am] 
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Application  for  Transmittal  of 
Applications  for  the  National  Institute 
of  Handicapped  Research  and 
Demonstraflon  Projects  in  Research 
Training  for  Fiscal  Year  1986 

agency:  Office  of  Special  Education 
and  Rehabilitative  Services,  Department 
of  Education. 
AcnoN:  Notice. 

Programmatic  and  Fiscal  Information: 

The  Secretary  invites  applications  for 
new  Research  and  Demonstration 
projects  in  research  training  for  Fiscal 
Year  1988  under  the  National  Institute  of 
Handicapped  ResearcL  The  National 
Institute  of  Handicapped  Research 
(NIHR)  is  authorized  to  support  research 
and  related  activities  under  several 
program  authorities,  including  a  program 
of  Research  and  Demonstration  Projects 
involving  research,  demonstration, 
development,  or  related  activities 
pertinent  to  rehabilitation  of  disabled 
individuals.  Under  this  program,  NIHR 
has  proposed  a  priority  for  one  or  more 
projects  in  research  training.  This 
proposed  priority  is  published  in  a 
separate  notice  in  this  issue  of  the 
Fmleral  Register. 

NIHR  intends  to  make  awards  under 
this  program  through  cooperative 
agreements.  Each  award  will  be  for  a 
period  up  to  36  months. 

NIHR  expects  to  fund  approximately 
three  projects  to  train  qualified 
clinicians  in  advanced  rehabilitation 
research  in  medicine  and  allied  health 
fields,  engineering,  or  related  sciences. 
Prospective  applicants  should  consult 
the  detailed  description  of  this  priority 
published  elsewhere  in  this  issue  of  the 
Federal  Register  and  should  submit  their 
applications  based  on  the  assumption 
that  this  will  become  the  final  priority. 
Funds  in  these  projects  may  be  used  to 
support  stipends  for  clinician-trainees, 
research  costs,  and  costs  of  training/ 
supervision. 

NIHR  expect  to  make  approximately 
$360,000  available  to  award 
approximately  three  cooperative 
agreements  under  this  program.  It  is 
expected  that  available  funds  will 


support  approximately  six  trainees,  and 
applicants  may  apply  to  provide  training 
for  one  or  more  individuals.  However, 
these  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  any  specific 
number  of  awards  or  to  the  amount  of 
any  award  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulation. 

Closing  Date  for  Transmittal  of 
Applicatioiis 

Applications  for  new  awards  must  be 
mailed  or  hand-delivered  on  or  before. 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education  Application  Control  Center, 
Attention:  (CFDA  No.  84.133A-B).  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered. 

Applications  that  are  hand-delivered 
must  be  taken  to  the  U.S.  Department  of 
Education,  AppUcation  Control  Center, 
Room  3833,  Regional  Office  Building  #3, 
7th  and  D  Streets.  SW.,  Washington,  DC. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a  jn.  and  4:30  p  jn. 
(Washington,  DC  time)  daily,  except 
Saturdays,  Simdays,  and  Federal 
holidays. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  regulations  governing  the 
National  Institute  of  Handicapped 
Research  in  34  CFR  Parts  350  and  351. 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  and  78. 

A  Notice  of  Proposed  Funding  Priority 
for  this  program  is  published  in  this 
issue  of  the  Federal  Register. 
Prospective  applicants  are  advised  that 
the  proposed  annual  funding  priority  is 
subject  to  modification  in  response  to 
public  comment,  or  on  the  basis  of  other 
Department  of  Education 
considerations.  If  any  substantive 
changes  are  made  in  the  final  priority  or 
other  requirements  for  new  awards, 
applicants  will  be  given  the  opportunity 
to  amend  or  resubmit  their  appUcations. 

Application  Forms 

Application  forms  and  further 
information  are  expected  to  be  available 
about  one  week  from  the  date  of  this 
notice.  These  may  be  obtained  by 
writing  to  or  calling  the  National 
Institute  of  Handicapped  Research,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Switzer  Office  Building, 
Mailstop  3070-2305,  Washington.  DC 


48740 
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20202.  (Attention:  Peer  Review  Unit). 
Telephone  (20Z)  732-121^.  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  732-1198  for  TTY  services. 
Requests  should  refer  to  applications  for 
84.133A-B. 

FOK  FURTHEfl  WffOIUIATIOM  CONTACT: 
Ms.  Gail  Perry.  National  Institute  of 
Handicapped  Research.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Switzer  Office  Building. 
Room  307a  Washington.  DC  20202. 
Telephone  (202)  732-1138;  deaf  and 
hearing  impaired  individuals  may  call 
(202)  732-1198  for  TTY  services. 

Program  Authority:  29  U.S.C  762. 
Dated:  November  21. 1985. 

(Catalog  of  Federal  Domestic  Assistance  No. 

84.133,  National  Institute  of  Handicapped 

Research] 

WilUam  }.  Bennett, 

Secretary  ofEdacatioa. 

(FR  Doc  85-28180  Piled  ll-25-«5: 8:45  ao4 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5Cf=RCh.XIV 

Rnal  Rules  and  Regulations  (Closing 
of  Sub-Regional  Office) 

AOENCV:  Federal  Labor  Relations 

Authority  (including  the  General 

Counsel  of  the  Federal  Labor  Relations 

Authority)  and  Federal  Service 

Impasses  Panel. 

ACTKM:  Amendment  of  rules  and 

regulations. 

SUMMAfir.  This  document  amends 
Appendix  A.  paragraph  (d)(8)(a)  (45  FR 
80467)  of  the  rules  and  regulations  of  the 
Federal  Labor  Relations  Authority 
(Authority),  General  Counsel  of  the 
Federal  Labor  Relations  Authority 
(General  Counsel),  and  Federal  Service 
Impasses  Panel  (Panel),  published  at  5 
CFIl  Part  2400  et  seq.,  to  announce  the 
closing  of  the  Honolulu.  Hawaii  Sub- 
Regional  Office  within  the  Los  Angeles, 
California  Regional  Office  (Region  8). 
EFFCCTIVE  DATE  November  15, 1985. 
FOn  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Perry,  Associate  General 
Counsel,  (202)  382-0842. 
SUPPLEMENTARY  INFORMATION:  Elective 

January  28, 1980,  the  Authority,  General 
Counsel  and  Panel  published  at  45  FR 
3482,  January  17. 1980,  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority,  General  Counsel 
and  Panel  under  chapter  71  of  title  5  of 
the  United  States  Code.  These  rules  and 
regulations  are  required  by  Title  VII  of 
the  Civil  Service  Reform  Act  of  1978  and 
are  set  forth  in  5  CFR  Part  2400  et  seq. 
(Id85).  Appendix  A,  paragraph  (d)  of  the 
foregoing  rules  and  regulations  sets  forth 
office  addresses  and  telephone  numbers 
of  die  Regional  and  Sub-Regional 
Offices  of  the  Authority.  Effective 
December  2, 1980,  Appendix  A, 
paragraph  (d)(8)  of  the  rules  and 


regulations  was  amended  by  adding  (a), 
at  45  FR  80467.  to  set  forth  the  address 
and  telephone  numbers  for  the  location 
of  the  Authority's  Honolulu,  Hawaii 
Sub-Regional  Office  within  the 
Authority's  Los  Angeles,  California 
Regional  Office.  Effective  April  5, 1982, 
Appendix  A.  paragraph  (d)(8)(a)  was 
amended,  at  47  FR  16611.  to  set  forth  a 
new  office  address  for  the  location  of 
the  Honolulu,  Hawaii  Sub-Regional 
Office.  This  amendment  announces  the 
closing  of  the  Honolulu.  Hawaii  Sub- 
Regional  Office.  The  closing  of  the 
Honolulu,  Hawaii  Sub-Regional  Office 
does  not  alter  the  geographic 
jurisdiction  of  Region  8.  Based  upon  a 
careful  review  of  case  intake,  costs,  and 
operating  efficiencies,  it  has  been 
concluded  that  the  transaction  of 
Authority  business  would  be  enhanced 
by  closing  the  Honolulu,  Hawaii  Sub- 
Regional  Office. 

CHAPTER  XIV.  APPENDIX  A~ 
[AMENDED] 

Accordingly,  in  the  rules  and 
regulations  of  the  Authority,  General 
Counsel  and  Panel  (5  CFR  Part  2400  et 
seq.  (1985))  are  amended  by  removing 
paragraph  {d)(8)(a).  Honolulu,  Hawaii 
Sub-Regional  Office,  under  Appendix  A 
to  5  CFR  Chapter  XTV. 

(5  U.S.C  7134) 

Dated:  November  21, 1985. 

For  the  Authority. 
Henry  B.  Frazier  m. 
Acting  Chainnan. 
WiUiam  J.  McGinnis.  Jr.. .     ' 
Member. 
John  C  Miller, 
General  Counsel 

[FR  Doc.  85-28172  Filed  11-26-85;  8:45  am] 
MLUNQ  cooc  srir-oi-M 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  273 

Certification  of  Eligible  Households; 
Notice  of  Adverse  Action 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  Parts  210-299,  revised  as  of 
January  1. 1985.  in  S  273.13,  appearing  on 
page  469,  the  following  sentence  should 


be  added  at  the  begiiming  of  paragraph 
(a)(2). 

§273.13    NoUee  of  MfverM  action. 

(a)  •  •  • 

(2)  The  notice  of  adverse  action  shall 
be  considered  adequate  if  it  explains  in 
easily  understandable  language:  The 
proposed  action;  the  reason  for  the 
proposed  action;  the  household's  right  to 
request  a  fair  hearing:  the  telephone 
number  and,  if  possible,  the  name  of  the 
person  to  contact  for  additional 
information;  the  availability  of 
continued  benefits;  and  the  liability  of 
the  household  for  any  overissuances 
received  while  awaiting  a  fair  hearing  if 
the  hearing  official's  decision  is  adverse 
to  the  household.  *  *  * 


MLUNQ  cooc  1SeS-»l-M 


Office  Of  ttie  Secretary 

7  CFR  Part  3015 

Department  of  Agriculture  Programs 
and  Activities  Covered  Under 
Executive  OnfjMr  12372 

AOENCY:  Department  of  Agriculture. 
USDA. 

ACTION:  Final  rule  related  notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  State  and  Local  Governments 
and  other  interested  persons  of  Farmers 
Home  Administration  (FmHA)  programs 
and  activities  included  within  and 
excluded  from  the  scope  of  Executive 
Order  12372,  "Intergovernmental  Review 
of  Federal  Programs."  A  full 
understanding  of  the  requirements  of  the 
Order  may  be  gained  by  referring  to  the 
final  rules  published  in  7  CFR  Part  3015, 
Subpart  V,  ai  48  FR  2910a  dated  June  24. 
1983. 

DATE  November  27, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lyn  Zimmerman,  Branch  Chief, 
Federal  Assistance,  Office  of  Finance 
and  Management  USDA,  Room  2117-B 
Auditors  Building,  201 14th  Street  SW., 
Washington,  DC  20250.  (Telephone  (202) 
382-1553) 
SUPPLEMENTARY  INFORMATION: 

Badcground 

On  April  24, 1985,  the  Department 
published  a  Notice  (50  FR  16056)  which 
proposed  to  continue  exclusion  of  the 
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Emergency  Loans  Program,  the  Fann 
Operating  Lxtans  Program,  and  the  Farm 
Ownership  Loans  Program.  These 
FmHA  programs  were  previously 
excluded  solely  from  the  Order  on  the 
basis  of  "assistance  of  nongovernmental 
entities."  Based  on  a  reexamination  of 
the  three  programs,  the  Notice  set  forth 
justification  to  continue  exclusions  on 
the  basis  that  the  programs  do  not 
directly  affect  State  and  local 
governments. 

Diacusstoo  of  Comments 

Only  two  comments  were  received 
during  the  comment  period.  One 
commenter  had  no  objection  to  the 
proposed  exclusions.  The  other 
commenter  questioned  how  individual 
farmers  and  ranchers  could  make  use  of 
Farm  Ownership  Loans.  Upon  further 
examination  of  the  program's 
regulations,  it  was  determined  that  these 
loans  could  be  used,  in  part,  to  finance 
nonfarm  enterprises  in  order  to 
supplement  farm  income.  Such 
enterprises  do  not  have  to  be  physically 
located  on  the  farmer's  land  and  may 
consist  of:  facilities  and  structures  for 
nonfarm  enterprise  uses;  fish  farming 
such  as  docks,  fish  hatcheries;  shooting 
blinds;  refreshment  or  marketing  stands: 
processing  or  assembly  plants  for 
nonfarm  enterprise;  sales  buildings, 
repair  shops,  lodging  facilities,  trailer 
parks,  picnic  areas,  target  ranges,  tennis 
courts,  shuffleboard  courts,  golf  driving 
ranges,  campsites  and  modest  rental 
housing. 

Based  on  the  above  uses  of  loans  for 
nonfarm  enterprises,  the  Department 
believes  that  they  may  have  a  direct 
effect  on  State  and  local  governments. 
Therefore,  loans  for  nonfarm  enterprises 
use  are  included  as  an  activity  within 
the  scope  of  the  Order. 

Since  no  adverse  comments  were 
received  on  FmHA  programs  listed  in 
the  Federal  RegistBr  Notice  of  April  24. 
1985.  the  following  programs,  listed  by 
Catalog  of  Federal  Domestic  Assistance 
Numbers,  are  excluded  from  the  scope 
of  Executive  Order  12372  for  the  reasons 
stated: 

J0.404    Emergency  Loans— There  is 
no  direct  effect  on  State  and  local 
governments.  The  basic  objective  of  the 
program  is  to  provide  credit  and 
management  assistance  necessary  for 
individual  farmers  and  ranchers  to 
conduct  successful  operations  and 
improve  their  economic  situation  to  the 
extent  that  they  can  obtain  credit 
elsewhere. 

10.406    Farm  Operating  Loans — 
There  is  no  direct  effect  on  State  and 
local  governments.  The  basic  objective 
of  the  program  is  to  provide  credit  and 
management  assistance  necessary'  for 


individual  farmers  and  ranchers  to 
conduct  successful  operations  and 
improve  their  economic  situation  to  the 
extent  that  they  can  obtain  credit 
elsewhere. 

10.407    Farm  Ownership  Loans — 
Other  than  nonfarm  enterprise  loans, 
there  is  no  direct  effect  on  State  and 
local  governments.  The  basic  objectives 
of  this  loan  program  are  to  assist 
individual  applicants  to  become  owner- 
operators  of  family  farms,  to  make 
efficient  use  of  land,  labor  and  other 
resources:  to  carry  on  sound  and 
successful  operations  on  the  farm:  and 
to  enable  farm  families  to  have  a 
reasonable  standard  of  living. 

Based  on  the  Department's 
reevaluation  of  Farm  Ownership  loans, 
the  following  activity  is  included  within 
the  scope  of  the  Executive  Order 

10.407    Farm  Ownership  Loans — 
Direct  effect  on  State  and  local 
governments.  All  loans  for  nonfarm 
enterprise  activities. 

States  interested  in  reviewing 
nonfarm  enterprise  activities  under 
Executive  Order  12372  should  have  their 
State  Single  Point  of  Contact  notify  the 
Office  of  Finaifce  and  Management 
Division,  USDA.  Room  2117.  Auditors 
Building,  201 14th  Street  SW.. 
Washington,  DC  20250.  Attention  Ms. 
Lyn  Zimmerman. 

Dated:  Noveml>er  7. 1985. 
lohn  |.  Franke,  |r.. 

Assistant  Secretary  for  Administration. 
(FR  Doc  85-28254  Filed  11-26-^  8:45  am] 

BtLLMG  CODE  3410-07-M 


DEPARTMENT  OF  TRAMSPOHYATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  85-AWA-1] 

Estal}<ishment  of  Airport  Radar 
Service  Areas;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Correction  to  final  rule. 

summary:  This  action  corrects  the 
descriptions  of  the  Long  Island 
MacArthur  Airport,  Islip,  NY,. the 
Anchorage  International  Airport  AK. 
and  the  Whiting  Naval  Air  Station 
(NAS),  FL.  Airport  Radar  Service  Areas 
(ARSA).  In  the  final  rule  errors  were 
made  in  the  establishment  of  the  ceilings 
over  secondary  airports  in  the 
descriptions  of  the  Long  Island 
MacArthur  and  Whiting  NAS  ARSA's. 
An  error  was  made  in  tihe  latitude 
coordinate  of  Anchorage  International 


Airport  ARSA.  This  action  corrects 
those  errors. 

EFFECTIVE  DATE:  0901G.M.T..  December 
19. 1985. 

FOR  FINITHER  INFORMATION  CONTACT: 

Paul  Smith,  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washingtion.  DC  20591:  telephone:  (202| 
426-8783. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  85-26149 
was  published  on  November  1, 1985, 
that  establishes  the  Long  Island 
MacArthur  Airport,  Islip,  NY,  the 
Anchorage  International  Airport.  AK. 
and  the  Whiting  NAS,  FL,  ARSA's  (50 
FR  45718).  In  the  final  rule  errors  were 
made  in  the  spelling  of  the  Bayport 
Aerodrome,  and  in  establishing  the 
ceiling  over  Bayport  Aerodrome  for  the 
Long  Island  MacArthur  Airport  ARSA. 
and  in  establishing  the  ceiling  over 
Milton  T  Airport  for  the  Whiting  NAS 
ARSA.  The  ceiling  of  the  cutout  for 
Bayport  Aerodrome  should  have  been 
up  to  but  not  including  700  feet  above 
n»ean  sea  level  (MSL)  rather  than  to  and 
including  700  feet  MSL.  In  the  case  of 
Milton  T  Airport,  the  ceiling  above  the 
airport  was  erroneously  decribed  as  700 
feet  MSL  on  the  basis  of  a  700  foot 
traffic  pattern.  That  airport  in  fact  does 
not  use  a  700  foot  traffic  pattern,  and  the 
ceiling  adopted  should  have  been  1.400 
feet  MSL.  Also,  an  error  was  found  in 
the  Anchorage  International  Airport 
ARSA  lititude  coordinate.  This  action 
corrects  those  errors. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  and  the  FAA  finds  that 
good  cause  exists  for  making  this 
correction  effective  less  than  30  days 
after  publication. 


H 
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List  of  Snb}(BcU  k»  14  CFB  Pwt  n 

Aviathm  a«fc»j,  Aiipeit  radar  service 
areoft 

Adoption  of  Ae  Coixactioa 

AffrardJngly,  ponsant  to  the  aaHMidty 
delegated  to  me  Federal  Regiater 
Document  85-26149,  as  published  in  the 
Federal  Regisfer  on  November  1, 1985,    ' 
(50  FR  45718)  is  corrected  as  foUo«rar 

1.  The  authority  citation  for  Part  71 
continves  to  read  a«  follows; 

Authority:  49  US.C.  1348(a)  and  13S4(a):  49 
U.S.C  10B(g]  (Revised.  Pub.  L  97-440, 
January  12.  T983);  14  CFR  njM. 


§71.fiM    [Owtlail 
2.  Section  1.901  is  afflemfed  as  fiirflbws: 

Long  Island  MacArthur  Airport  klip,  NY. 
is  aimmded  by  rearovtng  the  words 
"exciViiMiig  Inat  airspace  from  the  taiface  to 
and  inUadhm  ^"^1  feet  MSL"  ani  sobstftating 
the  words  "excluding  that  airapao  tnm  tfte 
surface  to  but  not  iadwlmg  700  feet  MSL" 
and  als«  by  renowmg  the  words  "Bayport 
AanodoBie"  aad  sabstituting  "Bayport 
Aerodroaie" 

Andiorage  International  Airport,  AK,  is 
amended  by  removing  the  wonds  "lat 
er'-lffWH."  and  rabstitntlng  the  words  "lat. 
6riflr»-N.,- 

%Vhittng  NAS,  FL,  i«  amended  by  mnovkig 
the  words  "extending  upwatd  fron  the 
surface  to  and  including  700  feet  MSL" 

Issued  in  Washington,  D.C.,  on  November 
21,1885. 

Danial  |.  Patwsan. 

Moa^ger,  Atrsfioce-lttiiea  andAtimaautieai 
Informattoa  Omaion. 

(FR  Doc  i&-28235  Filed  tl-2»-n!  M5  aa] 


14  CFR  Parte  71  «mI  73 


( 


Dodtat  No.  14  AWA  aO> 

EstabOshment  of  Restricted  Ar«a^ 
Lompoc  and  Sante  Maria,  CA 


AoaaCT:  Federal  Aviation 
Adaiimstration  (FAA),  EXTT. 
;  Final  mle. 


SVMamiiv:  This  action  estaMiahes 
rotcicted  airspace  at  Lompoc  awl  Santa 
Maria  CA,  t»  encooipaas  Space  Shatfie 
vehicle  lamch.  recovery,  and  iKghi 
Iraiaiag  operation*.  Space  Sha«t)e 
aclSviliea  ia  the  araa  woald  create  aii' 
unsafic  environment  for  the  shuttle 
vehicte  and  other  aircraft  because  of  (he 
unique  hmitatiooa  on  tiie  ability  of  the 
shtttlle  vehicle,  or  aircraft  sifflalating  the 
shuttle  vehicle's  flight  charaeteristScs,  to 
sc«  and  avoid  o^r  awcrall.  The 
restricted  areaa  wiH  segregatie 
nonpaitiriparing  ahrraft  Auinf  actMl 


and  siiimlated  shottle  vchidie 
opeEsAons. 

EFncnVEBAJKegin  GjbX,  January  16, 
1986. 


Andrew  B.  Oltmaims,  Airspace  and 
Aeronautical  faiformatian  Requffcments 
Branch  (ATO-240),  Airspace-Rulea  aad 
Aeronautical  InfonnatioB  Division,  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC2D591;  telephone  (202) 
426-312a 

SUPPLSMENTARy  OHFORMAnONC 

History 

On  SeytcBibei  25. 1985,  tha  FAA 
proposed  to  nnend  Parts  71  and  73  of 
the  Federal  Aviatioa  RMgaladoM  (14 
CFR  IHirts  71  and  73)  to  estabfish  new 
Restrictied  Areas  R-2599A,  B,  C  and  D 
near  Lompoc  and  Santa  Maria,  CA  (50 
FR  38867^.  The  restricted  areas  will 
provide  discrete  aicspace  for  actual  and 
simulated  shuttle  vehicle  operations.  All 
of  the  restricted  areas  will  also  be 
added  to  the  Cbatinaatal  CDntrol  Area. 
Interested  parties  wet*  isvited  to 
participate  i»tlM  ndeinekiiig 
pfoceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Olfie  omnaieRt  objecting  to  the  proposal 
was  received.  Mr.  Arlen  T.  Kucera 
objected  to  the  airspace  actSon  hecanse 
of  tito  ocBHoadc  iaipect  to  Lompoc 
Airport  if  R-2539D  was  estebfi^ed. 
However,  ae  Mated  hi  the  NmM,  R- 
25390  would  be  activated  enfy  in- 
actual  launch/recovery  operations,  for  a 
total  of  only  a  few  hours  over  a  period 
of  five  years.  As  a  result  R-2S3gD 
would  not  have  a  substaotiai  iiapact  an 
aeronautical,  agricultural,  or  business 
actMl|r  te  thre  Loaapoe.^  CA,  area.  Tks 
eawoodc  iai^act  ef  R-^SSSO  would. 
theeaCaee:..^  ariiinML  Except  for 
editorial  changes  and  a  minor  correctian 
of  coordinates,  these  amendments  are     - 
the  same  as  that  proposed  in  fte  notice. 
The  change  of  coordinates  restores  the 
restricted  area  boundary  near 
Vandenburg  AFB  to  the  coangucation 
orignaOy  agreed  upon  prior  to  issuance 
of  the  NPRSd.  The  boundary 
inadvertently  was  slightly  altered  in  die 
NPRM  and  is  corrected  in  the  final  rule 
to  reflect  the  original  intentions  of  the 
proposal  and  the  needs  of  the  shuttle 
operation.  The  change  will  have  no 
8igni&;ant  eiZect  on  the  aeronautical  or 
economic  impact  of  the  rule.  Sections 
71.151  and  73.25  of  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
Jaiiaaiy  2, 1985. 


These  amendments  to  Parts  71  and  73 
ol  tea  Padliial  A^iad—  RegahiBuiia 
establishes  new  Restricted  Areas  R- 
2S3aA«  B.  C  aad  D  near  Leaipac  Hid 
Santa  Maria,  CA.  All  of  tee  propoaed 
restricted  areas  will  also  be  added  to 
the  Continental  Caotsol  Axea.  This 
action  establishes  the  necessary 
restricted  airspace  raqufead  by  the 
National  Aeronautics  and  Space 
Admlnistratlou  (NASA)  and  the  miKtary 
to  conduct  Space  Shuttle  vehicle  launch, 
recovery,  and  flight  trainkig  operations. 

The  FAA  has  determined  diat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  araentenenta  are 
aeeessary  to  keep  them  operatioaaliy 
current  It  therefore — (1)  is  not  a  "major 
nda"aiiderBjusurtiaa  Order  12291;  aad 
(2)  is  not  a  "sigmficant  nde"  nnder  DOT 
Begriatory  Policies  and  Procedures  (44 
FR  tlOS4;  Pebraary  2B,  107^.  As  stated 
in  the  NPRM,  all  of  the  provisions  of  the 
original  proposal  which  would  have  had 
a  signfficant  economic  impact  have  been 
deleted  or  modified.  llKrefoce.  the  FAA 
has  datarmined  that  tee  rale  as  adopted 
doea  aet  warrant  preparattoa  of  a 
regulatory  evahiatieB  as  tee  anticipated 
impact  is  so  minimal.  Since  tins  is  a 
routine  matter  that  will  only  affect  ak 
traffic  procedures  and  air  navigalMn,  it 
is  cactifiad  teat  this  rule  will  not  have  a 
significant  economic  impac^t  on  a 
substaatial  nussbcr  of  small  entities 
under  tee  criteria  of  the  Regulatory 
Rexibility  Act. 

List  af  Subfecte  te  14  CFR  Parts  71  aad 

73 

Aviation  safety.  Continental  control 
area.  Restricted  areas. 

Adoption  of  tee  Amendnients 

Acnordiggty,  parsuaat  to  the  auteority 
delegated  to  me.  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended.  a» 
follows: 

PART  71— {AMENDED) 

t.  The  authority  citation  for  Part  71 
cootiaues  to  read  aa  fottawa: 

Authority:  49^U.S.C  1348ta).  1354(a).  tSKK 
Btecutive  Order  10854;  49  U.S.C  U8(gJ 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 

CFiin.« 

S71.U1    (Afflandedl 

2.  Section  71.151  ia  amended  as 

followr 
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R-ZSSSA  USAF  SpK8  Shuttle  Oparatkms. 
Vaodrabwg  AFB.  CA  (N«w] 

R-asam  USAF  Spaoa  Shuttle  Operations. 
Vaadaobeig  AFB.  CA  (New| 

R-4SSaC  USAF  SfMoe  Shuttle  Operatkns, 
Vaadaaberg  AFB.  CA  (New) 

R-«S9W  USAF  Space  Shuttle  Operatktns. 
Vandenberg  AFB.  CA  (Ne«v] 

PART  79-(AIIENOEO] 

3.  The  authority  citation  for  Part  73 
continues  to  rfead  as  follows: 

Authority:  49  U^C  1348(a).  1354(a).  15ia 
1522:  Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

97X25    (AlMMMl 

4.  Section  73.25  is  amended  as  follows: 

R-2S39A  USAF  Space  Shuttle  Operations. 
Vandenbeig  AFB.  CA  [New] 

Boundaries.  Beginning  at  lat  35*00'00"N.. 
long.  12O'420O'  W.;  to  lat  35'03'00"N.,  long. 
laO-ag-OO-W^  to  Ul  34*48'00"N..  long. 
120*16'00"W.:  to  lat.34*3rOO"N..  long. 
120^6'00"W.;  to  laL  34-46'00"N..  long. 
120*2r00"W.;  to  lat  34*50'00"N.,  long. 
120*32'00"W.:  to  lat  34'54'00"N..  long. 
iao*33'00"W.;  to  the  point  of  beginning. 

Altitudes.  9,000  feet  MSL  to  unlimited 

Tioie  of  designation.  Intermittent  activated 
byNOTAM. 

Controlling  agency.  FAA.  Los  Angeles 
ARTCC 

Using  agency.  USAF.  Western  Space  and 
Missile  Center  (WSMC)/SE.  Vandenbera 
AFaCA. 

Remarks.  Activation  authorized  (mly  la 
support  of  actual  Space  Shuttle  launch/ 
recovery  operations,  or  Space  Shuttle  training 
aircraft  flights. 

R-2S39B  USAF  Spaoa  Shuttle  Operations. 
Vandenberg  AFB.  CA  (New] 

Boundaries.  Beginning  at  lat  34*46'00"N.. 
long.  120*2r00"W4  to  lat  34'3r00"N..  long. 
120-16'00"W.:  to  lat  34*3O'00"N..  long. 
120'15'30"W4  to  lat  34*36'20"N.. 
long.  120*2r20'W.:  to  lat.  34'40'00'N..  long. 
120'25'00"W.;  to  lat  34'42'45 "N..  long. 
120*29'20"W.;  to  the  point  of  beginning. 

Altitudes.  5,000  feet  MSL  to  unlimited 

Time  of  designation.  Intermittent  activated 
by  NOTAM. 

Controlling  agency.  FAA.  Los  Angeles 
ARTCC 

Using  agency.  USAF.  Western  Space  and 
Missile  Center  (WSMC)/SE.  Vandenbera 
AFB.CA. 

Remarks.  Activation  authorized  only  in 
suppoH  of  actual  Space  Shuttle  launch/ 
recovery  operations,  or  Space  Shuttle  training 
aircraft  flights. 

R-2S3*C  USAF  Space  Shuttle  Operations. 
Vandenberg  AFB.  CA  (New] 

Boundaries.  Beginning  at  lat.  34*42'00"N.. 
long.  120'30'00'W.;  to  lat  34*42'45"N..  long. 
120*29'20"W.:  to  lat  34'40'00'N.,  long. 
120*25'00"W.;  to  lat  34*38'20"N..  long. 
120*2r20"W.:  to  lat  34-35*45"N..  long. 


120*28'10"W.:  to  lat  34*38'35"N..  long. 
120'31'20"W.;  to  the  point  of  beginning. 

Altitudes.  1.500  feet  MSL  to  unlimited. 

Time  of  designation.  Intermittent  activated 
byNOTAM. 

Controlling  agency.  FAA.  Los  Angeles 
ARTCC 

Using  agency.  USAF.  Western  Space  and 
Missile  Center  (WSMC)/SE.  Vandenberg 
AFB.CA. 

Remarks.  Activation  authorized  only  in 
support  of  actual  Space  Shuttle  training 
aircraft  flights. 

R-2539D  USAF  Space  Shuttle  Operations. 
Vandenbng  AFB.  CA  (New) 

Boundaries.  Beginning  at  lat.34*42'00"N.. 
long.  120'30'00'W.;  to  lat.  34*42'45  "N..  long. 
120'29  20"W.:  to  lat  34'4O'00"N..  long. 
120*25'00"W.:  to  lat.  34'38'20 "N..  long. 
120*27'20"W.:  to  lat.  34'35'45'N..  long. 
120*28'10"W.:  to  lat  34*38'35"N.,  long. 
120"3T20"W.:  to  the  point  of  beginning. 

Altitudes.  100  feet  ACL  to  unlimited. 

Time  of  designation.  Intermittent  activated 
byNOTAM. 

ControlUng  agency.  FAA.  Los  Angeles 
ARTCC 

Using  agency.  USAF,  Western  Space  and 
Missile  Center  {WSMC)/SE,  Vandenbere 
AFB.CA. 

Remarks.  Activation  authorized  only 
during  actual  Space  Shuttle  recovery 
operations,  and  those  launches  identifying 
Vandenberg  as  a  potential  return  to  launch 
site  location. 

Issued  in  Washington.  D.C,  on  November 
19. 1985. 

Daniel ).  Peteraoo, 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

(FR  Doc  85-28233  Filed  11-2&-85: 8:45  am] 
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14  CFR  Parts  71  and  73 
(Alrapae*  Dock**  Na  SS-AWA-40] 

Altaration  of  Rastrletad  Araas  R-4005 
and  R-4006.  Patuxant  RIvar.  MD,  and 
Establishment  of  R-4008,  Patuxant 
Rivar.  MD 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMAflv:  These  actions  alter  the 
eastern  boundary  and  altitudes  of  R- 
4006,  the  altitudes  of  R-4005.  and  they 
also  establish  a  new  restricted  area  over 
R-4005  and  R-400e.  They  are  designed 
to  permit  better  management  and 
utilization  of  the  restricted  area  complex 
near  Patuxent.  MD,  and  provide 
necessary  airspace  required  by  the 
Expanded  East  Coast  Plan. 
EFFECnVE  DATE  0901  G.m.t,.  )anuary  16, 
1986. 

FOa  FUBTMER  INFORMATION  CONTACT. 

Ronald  C.  Montague,  Airspace  and 
Aeronautical  Information  Requirements 


Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
426-312a 

SUPPLSHENTARV  INFORMATION: 

History 

On  October  16. 1985.  the  FAA 
proposed  to  amend  Parts  71  and  73  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  73)  to  alter  R-4005  and 
R-4006  and  establish  R-4008  (50  FR 
41904).  R-4008  will  be  added  to  the 
Continental  Control  Area.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes  and  one  minor 
technical  coordinate  change  necessary 
to  allow  for  airway  establishment,  these 
amendments  are  the  same  as  those 
proposed  in  the  notice.  Sections  71.151 
and  73.40  of  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6A  dated 
January  2, 1985. 

The  Rule 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
establish  a  new  Restricted  Area,  R-4008. 
near  Patuxent  Naval  Air  Station,  and 
add  it  to  the  Continental  Control  Area. 
These  amendments  also  alter  the  shape 
and  altitudes  of  R-4006  and  the  altitudes 
of  R-4005.  These  alterations  to  the 
restricted  area  complex  near  Patuxent, 
MD,  will  provide  necessary  airspace  for 
airways  requried  by  the  Expanded  East 
Coast  Plan.  They  will  also  permit  better 
management  and  utilization  of  the 
restricted  area  complex. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


BEST  COPY  AVAILABLi 
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List  of  8iifafwl»b  M  cm  Patii  n  Md 

7S 

Aviation  Safety,  Continental  control 
area  ami  Battricted  1 


Adoption  of  the  Amendments 

Accordiagly.  pucsuaat  to  tbe  autlncity 
delegated  to  mte.  Parts  71  aad  7»  «{ tha 
Federal  Aviation  Regulaticns  (14  CFR 
Parts  71  and  73)  arc  amended*  «• 
foITowa: 

PART  n— fAMENDEO} 

t.  The  Mithority  citation  for  Part  71 
continiies  to  read  as  foD«wt: 

AulfatBfty:  49  U.S.C.  T348(a).  t3S4(a).  1510; 
Bx«CT*i»e  Onin'  16854;  49  US.C  KJBfg) 
(ReviM4  PHb.  L  97-44e,  pamnry  12, 1989);  14 

§r7l.ts   [Amandadl 

2.  71.151  is  amended  as  folknuK 
R-4008  Patuxeot  Ittrm,  MD  (N*«vf 
PART  79— (AMENDED] 

Sk  The  avthority  citation  for  Part  73 
continues  to  read  as  Mhwtr. 

Authority:  49  U.S.C.  1348(a),  1354(8).  1510. 
1522;  EXKattvc  Order  tOSS«;  4»  aS.C  lOite) 
tRevised  Pafai  L.  V-«4i.  )MiMry  12: 1969^  M 
CFR  11.69. 

§73.40    [Amended) 
4.  73.40  is  amended  as  foltows: 

R-4005  Patuxent  River,  MO  lAmsadedl 

Remove  "Surface  to  FLSSA"  aad  mbatitaie 
"Surface  to  but  not  iacludiag  FL  250." 

R-4006  PatMxairt  Rirac,  MD  [rfiailuJH 

Remove  'afeng  Peniwylvania  Railroad  to 
let.  38°1230-N;  long.  75°41'30"W.:  to  >«t 
M-0e-30"N.,  long.  75-52'30  "W.;"  and  atas 
reotove  "3.500  feet  MSL  to  FL  •Sft"  and 
substitute  "3.500  feet  MSL  to  bat  not 
including  FL  250." 

R-400e  Patuxeot  River,  MD  [New] 

Boundaries.  Beginning  at  Tat  38'42'Otr'N., 
long  7552*0(rW.;  to  iat  3«*40'0irNL,  loi^. 
75*35'90"W.;  to  lat.  36*20'00^'N..  loi^ 
75-39eO"W.;  to  lat.  3r4&'«0"N..  loi«. 
76'1100"W.;  to  lat.  3r46'08"N.,  loi«. 
76°24'0O"W.:  to  lal.  3r51'00"N..  long. 
76'32'0O"W.;  to  lal.  37*55'00"N.,  long. 
7»*331KrW.;  to  lat.  38"17'00"N..  loiw. 
76'18'00  "W.;  thence  to  the  point  of  begiiming. 

Designated  altitudes.  FL  250  to  FL  850 

Time  of  designation.  Continuoat. 

Controlling  agency.  FAA,  Washington 
ARTCC. 

Ustag  agency.  U.S.  Navy,  ComoMfMlMg 
Officer.  NAS  Patuxent  River,  MD. 

Issued  in  Waskiagtoa.  D.C  o»  November 
2a  1985. 

Daniai  |.  Pelaraoa 

Manager.  Airapac»-Jiuies  aad  Aeromoutical 
Infonnatifn)  Diviskm 

[FR  Dw.  65-2a2M  Piied  n-2»-8a:  8:4S  am) 
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Non-F«dand  Navigaaioa  FadiitiM; 
Distanca  MMMuiias  Equipmant 
riiilMlramanti  tor  Moo  Fadarat 
If aviQalioaal  Facittiaa 

AQENCVt  Federal  Aviation 
Administration  (FAA),  DOT. 
;  Hiiel  nde. 


SUMMMV:  fat  MTO.  dbe  FAA  poUished  a 
rule  that  eataUiahed  mtmmnm 
requirements  for  the  approvd  and 
operation  of  distance  measiuing 
equipment  (DME)  that  is  not  operated 
and  maintained  by  the  FAA.  llie  final 
rule  contained  an  error  in  a  reference  to 
Annex  10  to  Ae  Conrcntion  on 
International  Civil  Aviation  that 
contains  the  SpecificatioB  for  lAIF 
Distance  Measuring  Equipment  (DME). 
This  action  corrects  that  reference.  This 
camctive  amendment  ia  necessary  to 
prapsriy  seferenoe  the  performaace 
requirements  of  a  OME. 
EFncnva  aicn:  Norcodier  27, 1985. 


FOR  RMmcaiNFaiMMTION  coifrAcr 
Mr.  Setiac^P.  Mantis,  Federal  AviatioA, 
AAaiaiiliiliuii,  Maintenimce 
Engineering  Division,  Program 
EngiDeering  and  Maintenance  Service, 
APM-120.  Washiogtoa,  DC  20591; 
Telcpfaoae:  (202)  420-3620. 
SUannKOTMRT  mRMMMmow  On 
August  11,  l«7a  the  FAA  pubHshed 
Amendment  171-7  to  Part  171  of  the 
Federal  Aviation  Regoletrons  (14  CFR 
Part  171).  (35  FR 12700).  The  rule,  at 
§  171-157(a),  contained  an  incorrect 
reference  to  a  aeetfbn  of  Annex  10  to  the 
Convention  on  Intenrattonal  Ciytl 
Aviation.  This  amendment  corrects  that 
reference  and  infotsM  non-FedCTal 
sponsors  that  Amex  10  to  tbe 
Convention  on  IntenMtiond  Chrit 
Aviatitm  now  ats«  indades  the 
specificatiea  for  a  precision  DME. 
Because  this  action  is  necessary  to 
correct  as  iatprt^er  legal  referrace  in  a 
regulatea  and  to  prescribe  the  originally 
inloided  regi^lary  requirements  of 
FAR  S  171.157(at  and  since  this  action 
is  only  corrective  in  nature,  I  find  that 
notice  and  public  procedure  regarckng 
this  action  are  impractical  and 
tmnecessary.  Furtfier,  since  it  would  not 
be  in  the  public  interest  to  delay  making 
necessary  corrections  to  a  legal 
reference  contained  in  the  regulation, 
good  cause  exists  for  making  the 
amendment  effective  upon  its 
publication. 

The  FAA  has  determined  tfiat  this 
docmnent  involves  a  regulation  which 
(1)  is  not  considered  to  be  major  under 
the  procedures  and  criteria  prescribed 


by  EkecBti've  Oder  12291,  and  (2]  is  not 
considered  to  be  tiigmficant  «nder  DOT 
Regidatory  Policies  and  Frocedurea  (44 
FR  ntOC;  Febntaty  21, 1979).  and  (3) 
does  not  require  a  regtrfatory  evakatiaB 
because  the  impad  is  so  minimi 
Furthermore,  because  there  is  no 
ideiitifiubie  econuuiic  impact  from  the 
rule,  it  ia  ceitified  that  this  amendment 
will  not  have  a  sipificant  econorah: 
impact  cm  a  substantial  number  of  smaB 
eittities  nmier  the  crfteria  of  the 
Regulatory  Flexibility  Act 

liat  •<  Subfadi  !•  M  CPB  Fvt  m 

NavigatiOB  facJiKies,  Aviation  safety. 

Adoption  of  the  AjBeadaMat 

For  the  reaaons  set  fortfi  above.  Fart 
171  of  thePederal  Aviation  Regulations 
(14  CFR  fM  X71)  ia  amended  as  IbHows: 

PART  171— (AHENDB)] 

1.  The  authority  citation  for  Part  171  ia 
revised  to  read  as  follows: 

Authority:  40  U.S.C  1343. 1348,  U54(at 
1421.  and  1426: 4S  U.S.C  106(g)  (Revised  Pub. 
L  97-449,  January  12. 1983). 


{  171.1S7 

2.  lo  &  171.157.  paragraph  (a)  ia 
amended  l^  removing  the  term  "S.S.l*' 
and  replacing  it  with  "3.5". 

lamMd  Id  Wvslaaglaa,  D.C  oo  NoveariHr 

2o.iaes. 

TTnnnlrfn  rnjna. 

Administrator. 

[FR  Doc.  85-28232  Fifed  ll-26-85{  8:45  amj 


DB>AllfllEMTOF 

IntaraattOMl  Trada  AdraMatrattan 
tS  CFR  Parta  370, 372.  and  386 
[Doflfcaf  ND:  STIM-SfM} 

Raviaion  of  Procaaaing  TIaiaa  far 
ApplicattoM  tor  Eaport  I 


AOEHCn  Office  of  Export 
AdminiatoatiaB.  latenkational  Trade 
Adminjatraticu,  Coaunerce. 
action:  Fkkai  rrie. 

stiMMiunr.  Section  10  of  die  Export 
Administration  Act  of  1979  (the  Act] 
established  time  Emits  for  processing 
apphcations  for  export  licenses  issued 
by  the  OfRce  of  Expert  Administration 
(OEA).  The  198S  amendments  to  the  Act 
shortened  these  time  tmuts.  bi  addition, 
die  Hiueudments  further  shortened 
processing  times  for  exports  to  COCOM 
countries  and  required  other  procedural 
changes.  These  rules  implement  die 
amendments. 


f 
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The  former  rule  required  OEA  tcHssue 
or  deny  a  license  within  90  days  x>f 
receipt  of  the  application  when  referral 
to  other  agencies  was  not  necessary. 
This  rule  reduces  the  time  to  60  days. 
Time  limits  for  other  stages  of 
processing  are  also  reduced. 

The  amendments  also  provide  for  an 
extra  reduction  in  the  processing  time 
for  applications  to  export  COCOM 
controlled  items  to  a  consignee  in  one  of 
the  COCOM  (Coordinating  Committee) 
countries.  This  rule  requires  the 
issuance  of  such  export  licenses  for 
COCOM  destinations  within  15  working 
days  after  receipt  in  OEA.  If  OEA 
advises  the  applicant  that  additional 
time  is  necessary  to  review  the 
apphcation,  the  processing  time  is 
extended  to  a  total  of  30  working  days. 

The  Act,  as  amended,  permits 
additional  time  for  applicants  to  respond 
to  negative  considerations  raised  on 
applications  for  export  licenses.  It  also 
allows  applicants  the  additional 
opportunity  to  respond  in  person  within 
15  days  after  receiving  notification  of 
such  negative  considerations  to  their 
applications. 

EFFECTIVE  DATE:  November  12. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Seppa,  Operations  Division, 
Office  of  Export  Administration, 
Department  of  Commerce,  Washington, 
D.C.  20230  (Telephone:  (202)  377-4738). 
SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  This  rule  is  exempted  from  the 
provisions  of  the  Administrative 
Procedure  Act  requiring  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation,  and  delay  in 
effective  date  (5  U.S.C.  553)  pursuant  to 
section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended. 
This  regulation  also  involves  a  foreign 
affairs  and  military  function  of  the 
United  States. 

2.  This  rule  involves  no  new 
collections  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  information 
collections  mentioned  in  this  rule  have 
been  approved  by  Uie  Office  of 
Management  and  Budget  under  control 
numbers:  (0625-0001).  (0625-0003), 
(0625-0009).  (0607-0018)  and  (0607-0152). 

3.  Because  a  notice  of  proposed 
rulemaking  is  not  required  to  be 
published  for  this  rule,  it  is  not  a  rule 
within  the  meaning  of  section  601(2)  of 
the  Regulatory  Flexibility  Act,  and  is  not 
subject  to  the  requirement  of  that  Act. 
Accordingly,  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 


4.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291  and. 
accordingly,  is  not  subject  to  the 
requirements  of  that  Order.  Accordingly, 
no  preliminary  or  final  Regulatory 
Impact  Analysis  has  been  or  will  be 
prepared. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

List  of  Subjects 

15  CFR  Part  370 

Administrative  practice  and 
procedure. 

15  CFR  Parts  372  and  386 

Exports. 

Accordingly,  Parts  37a  372.  and  386  of 
the  Export  Administration  Regulations 
are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  386  continues  to  read  as  follows, 
and  the  authority  citations  for  15  CFR 
Parts  370  and  372  are  revised  to  read  as 
follows: 

Authority:  Pub.  L  g&-72,  83  Stat.  503,  50 
U.S.C.  App.  2401  et  seq..  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  12. 1985;  and  EO.  12525  of  July 
12. 1985  (50  FR  28757.  July  16, 1985). 

PART  370-{AyENDEO] 
§370.1    (AmwHtodl 

2.  Section  370.1  is  amended  by 
removing  paragraph  (c). 

3.  In  S  370.1,  paragraph  (d)  is 
redesignated  as  paragraph  (c), 
paragraph  (e)  is  redesignated  as 
paragraph  (d).  paragraph  (f)  is 
redesignated  as  paragraph  (e),  and 
paragraph  (g)  is  redesignated  as 
paragraph  (f). 

4.  Section  370.2  is  amended  by  the 
addition  of  a  new  term.  Between  the 
definitions  of  terms  "Canadian  Airline" 
and  "Commodity"  a  new  term  is 
inserted  as  follows: 

COCOM  (Coordinating  Committee).  A 
multilateral  organization  that  cooperates 
in  restricting  strategic  exports  to 
controlled  countries.  It  consists  of  15 
member  nations:  Belgium,  Canada, 
Denmark,  France,  the  Federal  Republic 
of  Germany,  Greece,  Italy,  Japan, 
Luxembourg,  the  Netherlands.  Norway, 
Portugal,  Turkey,  tiie  United  Kingdom, 
and  the  United  States. 


5.  In  S  370.13.  paragraph  (a),  the 
introductory  text  and  paragraph  (a)(2) 
are  revised  to  read  as  follows: 

S  370.13    ProcMkirM  for  procMsing 


(a)  General  This  section  implements 
section  10  of  the  Export  Administration 
Act  of  1979,  as  amended  (the  Act), 
which  prescribes  procedures  for 
processing  export  license  applications, 
including  time  limits  for  certan  stages  of 
the  process.  For  time  limits  on  certain 
exports  to  COCOM  participating 
countries,  as  required  by  section  10(o)  of 
the  Act,  see  fi  370.14.  The  procedures 
and  time  limits  set  forth  in  this  section 
apply  to  all  applications  received  in  the 
Office  of  Export  Administration  (OEA) 
on  or  after  July  12. 1985.  The  procedures 
and  time  limits  in  effect  prior  to  July  12. 
1985  will  apply  to  apphcations  received 
prior  to  July  12. 1985.  As  set  forth  in 
paragraph  (g)  of  this  section, 
applications  subject  to  nuclear  non- 
proliferation  controls  are  not  subject  to 
all  the  requirements  of  this  section.  As 
used  in  this  section: 

(2)  "Date  of  receipt"  is  the  date  a  case 
number  is  assigned  to  the  application  by 
OEA. 


6.  In  S  370.13.  paragraph  (c)  is  revised 
to  read  as  follows: 

9  370.13    Proc*durM  for  procMsing 
Hc«nM  applications. 

(c)  Decision  by  Office  of  Export 
Administration  when  referral  to  other 
agencies  is  not  necessary.  When  an 
apphcation  need  not  be  referred  to  other 
agencies,  OEA  will  either  issue  or  deny 
a  license  within  60  days  of  receipt. 


S  370.13    [AmwKtod] 

7.  In  5  370.13,  paragraph  (d)(1)  is 
amended  by  revising  the  phrase  in  the 
second  sentence  "within  30  days  of 
receipt"  to  read  "within  20  days  of 
receipt." 

a  In  §  370.13,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  370.13    Procedures  for  procosaing 
HcoHM  applications. 

(e)  Action  of  other  agencies.  When  an 
application  is  submitted  to  another 
agency,  section  10  of  the  Act  imposes 
specific  requirements.  The  agency  shall 
furnish  to  OEA.  within  20  days  of  the 
receipt  by  the  agency,  the  requested 
information  or  recommendations.  If  the 
agency  is  unable  to  complete  its  review 
within  20  days  it  shall  advise  OP^  that 
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it  requries  an  additional  20  days.  If  no 
response  is  received  by  OEA  at  the  end 
of  the  20  days,  or  at  the  end  of  40  days  if 
the  extension  is  used.  OEA  will  deem 
that  agency  to  have  no  objections  to 
ajiproyal. 

*   h  •   *   * 

§370.13    [AnMndMi} 

9.  In  §370.13,  paragraph  (f)(2)  is 
amended  by  revising  the  phrase  "Not 
later  than  30  days  (or  60  days  if  the 
extension  described  in  paragraph  (e)  of 
this  seciton  is  required)"  to  read  "Not 
later  than  20  days  (or  40  days  if  the 
extension  described  in  paragraph  (e)  of 
this  seciton  is  required)". 

10.  In  S  370.13,  paragraph  (h)  is 
revised  to  read  as  follows: 

9  370.13    ProctduTM  for  processing 
Hcenses  application*. 

(h)  Action  on  agency 
recommendations.  Except  as  provided  in 
paragraph  (k)  of  this  section  within  60 
days  of  receipt  of  the  recommendations 
of  other  agencies  or  expiration  of  the 
times  allowed  for  comment  by 
paragraphs  (e)  and  (f)  of  this  section, 
whichever  is  earlier,  OEA  shall  resolve 
any  interagency  conflict  and  issue  or 
deny  a  license. 

11.  Section  370.13,  paragraph  (j)  is 
redesignated  as  paragraph  (i),  and  new 
paragraph  (i)(3)  is  revised  to  read  as 
follows. 

§  370. 1 3    ProcMlitf«s  for  processing 
license  applications. 

(i)  •  *  * 

(3)  If  an  applicant  is  informed  of  any 
questions,  negative  considerations  or 
recommendations,  OEA  will  allow  the 
applicant  30  days  after  receipt  to 
provide  a  written  response,  but  will 
consider  reasonable  requests  for 
extensions.  "Day  of  receipt"  is  the  day 
on  which  the  applicant  receives  the 
negative  consideration  letter.  In  the 
absence  of  evidence  to  the  contrary, 
OEA  will  presume  "receipt"  by  the 
applicant  7  days  after  the  date  of  the 
letter.  Within  15  days  after  receipt,  the 
applicant  may  file  a  written  request  to 
respond  in  person  to  the  department  or 
agency  raising  such  questions, 
considerations  or  recommendations. 
Such  requests  will  be  granted  to  the 
maximum  extent  consistent  with  the 
national  security  and  foreign  policy 
interests  of  the  United  States.  Failure  to 
respond  within  the  time  periods  set  by 
OEA  may  result  in  a  denial  of  the 
application  or  return  of  the  apphcation 
without  action. 


12.  Section  370.13,  paragraph  (i)  is 
redesignated  as  paragraph  (j)  and  is 
revised  to  read  as  follows: 

S37ai3   Procedures  for  processing  . 
license  appHcatlons. 

(j)  Denials  of  licenses.  (1)  The 
applicant  will  be  notified  in  writing  of 
the  intent  to  deny  a  license.  Such 
notiHcation  will  be  provided  within  5 
days  of  OEA's  decision. 

(2)  The  notice  will  state  the  statutory 
basis  for  denial,  the  policies  set  forth  in 
section  3  of  the  Act  that  would  be 
furthered  by  denial,  the  speciHc 
considerations  that  led  to  denial  (to  the 
extent  consistent  with  national  security 
and  foreign  policy),  and  the  availability 
of  appeal  procedures.  If  appropriate,  the 
notice  will  indicate  what  modifications 
in  or  restrictions  on  the  goods  or 
technology  would  allow  the  export  to  be 
compatible  with  export  control  policies, 
or  indicate  which  officers  or  employees 
of  OEA  will  be  made  reasonably 
available  for  consultation  with  the 
applicant.  The  applicant  may  respond  in 
writing  to  the  notification  of  intent  to 
deny  within  30  days  of  the  date  of  the 
notification.  OEA  vfill  advise  the 
applicant  if  the  intent  to  deny  is  changed 
as  a  result  of  the  applicant's  response. 
Unless  the  applicant  is  so  advised  by 
the  45th  day  after  the  date  of  the 
notification  of  intent  to  deny,  the  denial 
will  become  final  without  further 
notification  by  OEA.  The  applicant  will 
then  have  45  days  from  the  date  of  final 
denial  to  exercise  the  right  to  appeal 
under  Part  389. 

$370.13    [Amended] 

13.  Section  370.13,  paragraph  (1)  is 
amended  by  revising  the  phrase,  "within 
60  days  of  the  date  of  tentative 
approval,"  to  read,  "within  40  days  of 
the  date  of  tentative  approval,"  and  the 
phrase,  "both  at  the  expiration  of  the 
original  60  day  period  and,  if  necessary, 
at  60  day  intervals  thereafter,"  to  read, 
"both  at  the  expiration  of  the  original  40 
day  period  and,  if  necessary,  at  40  day 
intervals  thereafter." 

{370.13    [Amended] 

14.  Section  370.13,  paragraph  (m)(l)  is 
amended  by  deleting  the  phrase  "on  or 
after  July  1, 1980." 

15.  A  new  S  370.14  is  added  to  read  as 
follows: 

S  370.14    Processing  license  applications 
for  COCOM  participating  countries. 

(a)  General.  Section  10(o)  of  the  Act 
provides  for  different  processing  time 
frames  for  license  applications  for 
exports  of  COCOM  controlled  items  to 
countries  participating  in  COCOM,  the 
multilateral  Coordinating  Comtnittee 


that  cooperates  in  maintaining  strstegic 
export  controls.  The  procedures  and 
time  limits  set  forth  in  this  section  apply 
to  applications  received  in  the  Office  of 
Export  Administration  on  or  after       ' ' 
November  12. 1985.  Applications 
received  prior  to  that  date  will  be 
processed  under  the  previous  time 
frames.  Applications  subject  to  nuclear 
nonproliferation  controls  that  are 
referred  to  the  Interagency  Subgroup  on 
Nuclear  Export  Coordination  are  not 
subject  to  the  time  limits  in  this  section, 
but  will  be  processed  in  accordance 
with  f  370.13(g).  As  used  in  this  section: 

(1)  "Application"  means  applications 
for  individual  validated  export  licenses, 
requests  for  authorization  to  reexport, 
and  requests  to  amend  validated 
licenses  and  reexport  authorizations, 
properly  completed  and  accompanied  by 
all  required  supporting  documentation. 
OEA  will  not  consider  requests  to 
amend  a  pending  application  that  is 
subject  to  this  procedure.  (If  amendment 
of  a  pending  application  is  necessary, 
the  application  may  be  withdrawn  and  a 
new  application  submitted).  A  properly 
completed  application  under  this 
procedure  must  include  the  name, 
telephone  number  and  telex  number  (if 
any)  of  the  responsible  party  who  has 
knowledge  of  the  proposed  transaction 
and  has  authority  to  control  shipment  of 
the  subject  items. 

(2)  "Date  of  receipt"  is  the  date  a  case 
number  is  assigned  to  the  application  by 
OEA. 

(3)  "COCOM  participating  country" 
means  Belgium,  Canada,  Denmaric, 
France,  the  Federal  Republic  of 
Germany,  Greece,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  Norway, 
Portugal,  Turkey,  and  the  United 
Kingdom. 

(4)  "COCOM  controlled  item"  means 
any  item  on  the  Commodity  Control  List 
identified  by  the  letter  "A"  following  the 
foiu--digit  Export  Control  Commodity 
Number,  and  technical  data  identified  in 
§  379.4(d)  (10),  (12),  (13),  (16),  (17),  and 
(18). 

(5)  "Working  days"  means  Monday 
through  Friday,  except  federal  holidays. 

(6)  "Export  to  a  COCOM  participating 
country"  means  a  direct  export  or 
reexport  to  that  country.  AppHcations 
that  include  intermediate  consignees  in 
non-COCOM  participating  countries  or 
requests  to  reexport  to  non-COCOM 
countries  will  not  be  processed  under 
this  section,  but  will  be  subject  to 

S  370.13. 

(b)  Initial  screening.  Promptly  after  '" 
receipt  of  an  application  to  export  a 
COCOM  controlled  item  to  a  COCOM 
participating  country  and  in  no  case 
later  than  10  days,  OEA  will  either 
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accept  the  application  for  processing  or. 
if  it  determines  that  the  application  is 
improperly  completed  or  additional 
information  is  required,  return  the 
application  to  the  applicant  without 
action.  When  returning  an  application, 
OEA  will  inform  the  applicant  of  the 
specific  deficiencies  that  must  be 
corrected.  Apy  such  applications  that 
are  resubmitted  to  OEA  must  be 
submitted  on  a  new  Form  TTA-622P  or 
ITA-689P.  as  appropriate,  attaching  the 
previous  application.  Such  resubmitted 
applications  will  be  treated  as  new 
applications  for  thie  purpose  of 
establishing  processing  time  limits.  If 
OEA  accepts  an  application  for  further 
processing,  it  will  immediately  send  the 
applicant  a  written  acknowledgement 
that— 

(1)  Provides  the  date  of  receipt  the 
applicable  case  number,  a  description  of 
the  procedures  required  by  section  10  of 
the  Act  and  in  particular  section  10(o), 
the  responsibihties  of  the  various 
agencies  that  may  review  the 
appUcation.  and  the  ri^ts  of  the 
applicant;  and 

(2)  Notifies  the  applicant  whether  or 
not  the  application  will  be  referred  to 
another  agency,  and  identifies  the 
agency. 

(c)  Action  by  the  Office  of  Export 
Administration.  (1)  Within  15  working 
days  of  receipt.  OEA  will  either 

(i)  Issue  the  license; 
(ii)  Deny  the  license;  or 
(iii)  Notify  the  applicant  that  an 
additional  15  working  days  will  be 
required  to  process  the  application. 
Notification  of  the  need  for  additional 
time  may  be  included  in  the  initial 
acknowledgement  or  in  a  separate 
communication. 

(2)  If  the  applicant  is  notified  that 
additional  time  is  required,  OEA  will, 
within  30  woridng  dajrs  of  receipt, 
either — 

(i)  Issue  the  license,  or 
(ii)  Deny  the  license. 

(3)  Notification  of  return  without 
action,  rejectioB.  conditions  attached  to 
an  approval,  or  the  need  for  an 
additional  15  days  (unless  included  in 
the  original  acknowledgement)  will  be 
made  by  telex,  courier  service,  or  other 
means  that  assures  prompt  delivery  and 
verification  of  receipt  When  timely 
written  notification  is  not  possible,  the 
responsible  party  named  on  the 
apphcation  will  be  advised  by 
telephone,  with  written  confirmation 
sent  the  next  working  day. 

(d)  Review  by  other  agencies.  When 
review  by  another  agency  is  necessary, 
OEA  will  allow  that  agency  reasonable 
time  for  concurrent  review  of  the 


application  within  the  15  to  30  woricing 
days  allowed  by  the  Act. 

(e)  Denials.  (1)  Within  five  days  of  a 
decision  to  deny  an  application,  the 
applicant  will  be  sent  written  notice  of 
intent  to  deny.  The  written  notice  will 
state  the  statutory  basis  for  denial,  the 
policies  set  forth  in  section  3  of  the  Act 
that  would  be  furthered  by  denial  the 
specific  considerations  that  led  to 
denial,  (to  the  extent  consistent  with 
national  security  and  foreign  pohcy). 
and  the  availability  of  appeal 
procedures.  If  appropriate,  the  notice 
will  indicate  what  modifications  in  or 
restrictions  on  the  goods  or  technology 
would  allow  the  export  to  be  compatible 
with  export  control  policies,  or  indicate 
which  officers  or  employees  of  OEA  tvill 
be  made  reasonably  available  for 
consultation  with  the  applicant 

(2)  The  applicant  may  respond  in 
writing  to  the  notice  of  intent  to  deny 
within  30  days  of  the  date  oi  the  written 
notice.  OEA  will  advise  the  applicant  if 
the  intent  to  deny  is  changed  as  a  result 
of  the  applicant's  response.  Unless  the 
appUcant  is  so  advised  by  the  45th  day 
after  the  date  of  the  notification  of  intent 
to  deny,  the  denial  will  become  final 
without  further  notification  by  OEA.  The 
an)licant  will  then  have  45  days  from 
the  date  of  final  denial  to  exercise  the 
right  to  appeal  under  Part  389. 

(f)  Action  by  applicant  (1)  If  the 
applicant  has  received  written 
acknowledgement  pursuant  to 
paragraph  (b)  of  date  of  receipt  and  case 
number,  but  has  received  no  notification 
of  intent  to  deny,  return  without  action, 
need  for  an  adcLitional  15  working  days, 
or  license  approval,  the  applicant  may. 
on  the  16th  working  day  after  the  date  of 
receipt  of  the  application  by  OEA: 

(i)  Assume  the  license  to  be  issued 
and  effective;  and 

(ii)  Export  the  CX)COM  controlled 
item  to  the  COCX)M  participating 
country,  using  the  case  number  assigned 
in  the  written  acknowledgement  of 
receipt  as  the  license  number.  The 
transaction  must  conform  in  all  respects 
with  the  description  contained  in  the 
application. 

(2)  If  the  applicant  has  received 
written  acknowledgement  pursuant  to 
paragraph  (b)  notice  of  date  of  receipt 
and  case  number,  and  notification  of  the 
need  for  an  additional  15  days,  but  has 
received  no  notification  of  intent  to 
deny,  retirni  without  action,  or  license 
approval  the  applicant  may.  on  the  31st 
working  day  after  the  date  of  receipt  of 
the  application  by  OEA; 

(i)  Assume  the  license  to  be  issued 
and  effective;  and 

(ii)  Export  the  COCOM  controlled 


item  to  the  COCOM  participating 
country  using  the  case  number  assigned 
in  the  written  acknowledgement  of 
receipt  as  the  license  number.  The 
transaction  must  conform  in  all  respects 
with  the  description  contained  in  the  ,• 
application. 

(3)  When  exporting  under  paragraphs 
(1)  or  (2)  above,  the  exporter  must  insert 
"370.14"  directly  after  the  license 
number  on  the  Shipper's  Export 
Declaration,  or  on  other  available 
shifting  documents  if  the  Shipper's 
Export  Declaration  is  not  required  or  is 
not  readily  available  for  inspection.  The 
Shipper's  Export  Declaration  may  be 
signed  by  an  agent  of  the  exporter  who 
was  identified  as  point  of  contact  on  the 
license  application  or  other  authorized 
agent  of  the  exporter  who  has 
knowledge  of  the  transaction  and  has 
authority  to  control  shipment  of  the 
subject  items.  Use  of  "370.14"  on  a 
Shipper's  Export  Declaration  constitutes 
a  certification  by  the  exporter  that  the 
exporter  has  received  written 
acknowledgement  pursuant  to 
paragraph  (b)  of  date  of  receipt  and  case 
number  from  OEA.  that  the  exporter  has 
not  received  notification  of  intent  to 
deny,  return  without  action,  or 
conditional  approval,  or  (during  the  first 
15  working  days)  need  for  additional 
processing  time,  and  that  the  applicant 
has  not  received  a  Ucense  or  notification 
of  license  approval. 

(4)  Knowledge  of  date  of  receipt  and 
case  number  through  return  postcard, 
telephone  contact  with  OEA.  or  other 
means  does  not  constitute  sufficient 
basis  for  shipment  under  this  §  370.14(f). 
The  applicant  must  have  received  the 
written  acknowledgement  described  in 

§  370.14(b). 

(g)  Extention  of  time  limits.  The 
applicant  may  voluntarily  extend  the 
processing  time  limits.  Any  application 
that  would  normally  be  processed  under 
the  accelerated  time  limits  of  this 
§  370.14  will  be  processed,  following  a 
voluntary  extension,  in  accordance  with 
the  time  limits  of  S  370.13. 

PART  372— {AMENDED] 

16.  In  Section  372.4,  paragraph  (g)  is 
revised  to  read  as  follows: 

§372.4    How  to  apply  f or  a  vaHdatMt 
Mcense. 


(g)  Second  application — (1)  Pending 
action.  A  second  application  covering 
the  same  proposed  export  shall  not  be 
submitted  pending  actior  on  the  first 
application. 
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(2)  Resubmission.  When  an 
application  has  been  returned  without 
action  and  is  being  resubmitted,  a  new 
application  form  must  be  submitted. 
When  a  new  form  is  submitted,  the 
original  application  must  be  attached  to 
the  new  one.  When  a  license  application 
has  been  returned  without  action  with 
instructions  that  it  is  not  to  be 
resubmitted  until  a  later  date,  the 
resubmission  of  the  application  must  be 
in  accordance  with  the  requirements 
existing  at  the  time  of  resubmission. 
***** 

17.  Section  372.11  is  amended  by 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows: 

§372.11    AflfMnding  txport  licenses. 

****** 

(d)  •  *  • 

(3)  Changes  in  a  pending  application 
to  export  COCOM  controlled  items  to 
COCOM  participating  countries  under 
the  accelerated  processing  procedure 
described  in  S  370.14. 


PART  386— (AMENDED] 

18.  In  S  386.3,  paragraph  (j)  is  revised 
to  read  as  follows: 

§386.3   Shipper's  sxport  cteclaratloa 


(jj  Validated  license  number  or 
general  license  designation.  (1)  Exports 
under  a  validated  license.  The  license 
number,  the  Export  Control  Commodity 
Number  and  the  commodity  description, 
shall  be  shown  in  the  designated  spaces 
of  a  Declaration  covering  an  export 
under  a  validated  license.  When  an 
export  is  made  prior  to  receipt  of  a 
license,  as  authorized  by  370.14(f),  the 
symbol  "370.14"  shall  be  entered 
immediately  after  the  license  number. 

(2)  Exports  under  a  general  license.  In 
addition  to  the  commodity  description, 
the  general  license  designation  shall  be 
shown  in  the  appropriate  column  of 
each  Declaration  covering  a  shipment 
under  a  general  license.  If  the 
commodity  is  to  be  exported  under  the 
provisions  of  General  License  GLV,  the 
Export  Control  Commodity  Number 
shall  also  be  shown  in  the  designated 
space. 


Dated:  November  22, 1985 
Walter  I.  Olson, 

Deputy  Assistant  Secretary  for  Export 

A  dministration. 

|FR  Doc.  85-28330  Filed  11-26-85;  8:45  am] 

BHXINO  CODE  3S10-OT-4I 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[Doci(etNaC-3173] 

National  Aasodation  of  Temporary 
Services,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AQENCY:  Federal  Trade  Commission. 
action:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  an  Alexandria,  Va. 
association  of  temporary  help 
companies,  among  other  things,  to  cease 
engaging  in  any  practices  or  maintaining 
any  code  of  ethics  provisions  or  other 
written  provision  that  has  the  purpose 
or  effect  of  restraining  the  recruitment  or 
employment  of  employees  registered 
with  another  temporary  help  firm;  the 
solicitation  of  another  temporary  help 
firm's  chents;  and  the  provision  of 
temporary  help  employees  to  companies 
involved  in  a  strike  or  lock-out  The 
Association  is  barred  from  affiliating  or 
federating  any  organization  of 
temporary  help  firms  that  has  adopted 
by-laws  or  a  code  of  ethics  containing  a 
prohibited  provision;  and  required  to 
maintain  records  relating  to 
disaffiliations  and  refused  affiliations  or 
federations  for  three  years.  The  order 
further  requires  that  tfie  Association 
send  a  copy  of  the  complaint  and  order, 
together  with  an  explanatory  letter,  to 
each  of  its  current  members  and  provide 
a  copy  of  the  order  to  all  new  members 
for  a  period  of  three  years. 
date:  Complaint  and  Order  issued  Nov. 
5, 1985.* 

FOR  FURTHER  INFORMATION  CONTACT 
Ross  D.  Petty,  Seattle  Regional  Office, 
Federal  Trade  Conmiission,  2806  Federal 
Bldg.,  915  Second  Ave.,  Seattle,  WA 
98174  (206)  442-4656. 
SUPPtEMENTARY  INFORMATION:  On 
Wednesday,  June  26, 1985.  there  was 
published  in  the  Federal  Register,  50  FR 
26373,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  National 
Association  of  Temporary  Services,  Inc., 
a  corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

A  comment  was  filed  and  considered 
by  the  Conunission.  The  Commission 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  filed  with  the  original  document 


has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist  as  set  forth  in  the  proposed 
consent  agreement  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Combining  or  Conspiring:  {  13.388  To 
control  allocation  and  solicitation  of 
customers;  {  13.390  To  control 
employment  practice.  Subpart — 
Corrective  Actions  and/or 
Requirements:  { 13.533  Corrective 
actions  and/or  requirements;  i  13.533-20 
Disclosures;  \  13.533-45  Maintain 
records.  Subpart — Enticing  Away 
Competitors'  Employees:  §  13.1050 
Enticing  away  competitors'  employees. 

List  of  Subjects  in  16  CFR  Part  13 

Temporary  employment  services. 
Trade  practices. 

(Sec.  6, 38  Stat  721;  IS  U.S.C  46.  InterpreU  or 

applies  sec.  5,  38  Stat  719,  as  amended;  15 

U.S.C.  45) 

EmUy  H.  Rodi, 

Secretary. 

[FR  Doc.  85-28329  Filed  11-26-85;  8:45  am] 

BIUJNO  CODE  (TSO-Ot-M 


16CniPart13 

[Docket  Na  C-3172] 

Service  One  Nrtemationai  Corp.  et  aL; 
Protiibited  Trade  Practicee  and 
Affirmative  Corrective  Actions 

AOENCY:  Federal  Trade  Commission. 
action:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
order  requires  at  Chatsworth,  Calif, 
credit  counseling  service  and  two 
corporate  officers,  among  other  things, 
to  cease  misrepresenting  that  they  will 
obtain  credit  or  credit  cards  for 
applicants;  have  developed  working 
relationships  with  any  creditors:  or  wiU 
provide  a  full  or  partial  refund  of  any 
fees  paid  by  consumers  seeking  credit  or 
credit  cards.  Additionally,  respondents 
are  prohibited  from  misrepresenting  the 
likelihood  of  any  consumer  obtaining 
credit  or  credit  cards;  the  extent  to 
which  it  can  help  consumers  seeking 
credit  or  credit  cards;  or  the  conditions 
under  which  it  will  furnish  refunds. 
Further,  respondents  are  required  to 
send  to  all  customers  who  paid  for  the 
service  and  did  not  receive  a  credit  card, 
a  notice  that  gives  them  the  option  of 


BEST  COPY  AVAILABL 
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receiving  a  full  refund  within  30  days  or 
participating  in  respondent's  new  credit- 
counseling  service  without  additional 
charge. 

DATE:  Complaint  and  Order  issued  Oct. 
29.1985.' 

torn  FURTHai  INFOmiATION  CONTACT 

John  F.  Lefevre,  FTC/I-SOO.  Washington. 
DC  20580.  (202)  724-1185. 

SUPM^MENTARY  INFORMATtON:  On 

Monday.  July  29. 1985.  there  was 
published  in  the  Federal  Register.  50  FR 
30717,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Service 
One  International  Corporation,  a 
corporation,  also  trading  and  doing 
business  as  Service  One  Corporation 
and  First  Credit  Services,  and  Reza 
Fayazi  and  Ali  Fayazi.  individually  and 
as  of^cers  of  said  corporations,  for  the 
purpose  of  soUciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement  made 
its  jurisdictional  fmdings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codiHed  under  16 
CFR  Part  13.  are  as  foUowK  Stibpart— 
Advertising  Falsely  or  Misleadingly: 
9  13.15  Business  status,  advantages,  or 
cormections;  S  13.15-70  Financing 
activities;  S  13.50  Dealer  or  seller 
assistance:  {  13.70  Fictitious  or 
misleading  guaranties:  S  13.71  Financing: 
§  13.175  Quality  of  product  or  service; 
9 13.185  Refunds,  repairs,  and 
replacements.  Subpart — Corrective 
Actions  and/or  Requirements:  9  13.533 
Corrective  actions  and/or  requirements; 
9  13.533-20  Disclosures.  Subpart— 
Furnishing  False  Guaranties:  9  13.1053 
Furnishing  False  guaranties.  Subpart — 
Misrepresenting  Oneself  and  Goods- 
Business  Stahis.  Advantages  or 
Connections:  9  13.1395  Connections  and 
arrangements  with  others;  9  13.1417 
Financing  activities. — Goods;  9  13.1725 
Refunds. 


List  of  Subjects  in  IS  CFR  Part  13 

Consumer  credit.  Credit  cards.  Trade 
practices. 


(Sec.  6.  38  Stat  721: 15  U.S.C  46.  Inlefpiets  or 
applies  sec  5, 38  Stat.  719.  as  amended:  IS 
U.S.C.  45) 

EmUy  H.  Rock. 

Secretary. 

(FR  Doc.  85-28328  Filed  11-2&-85: 8:45  am) 
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Oder  are  filed  wittt  (he  original  document. 


DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haalth 
Administration 

29  CFR  Part  1910 
(Docket  Na  H-022C1 
Hazard  Communication 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
ACTION:  Interim  final  nile.  and 
corrections. 

summary:  On  November  25. 1983. 
OSHA  published  a  final  rule  in  the 
Federal  Register  entitled  "Hazard 
Communications"  (48  FR  53280]  (29  CFR 
1910.1200].  Various  aspects  of  the  rule 
were  subsequently  challenged  in  the 
U.S.  Court  of  Appeals  for  the  Third 
Grcuit.  On  May  24. 1985.  the  Third 
Circuit  issued  its  decision  on  the  rule, 
upholding  the  OSHA  standard  in  most 
respects.  United  Steelworkers  of 
American  v.  Auchter.  763  F.  2d  728  (3d 
Cir.  1985). 

This  publication  responds  to  the 
Court's  orders  «vith  regard  to  the  Hazard 
Communication  Standard's  trade  secret 
definition  and  access  of  employees  and 
their  representatives  to  trade  secrets. 
The  other  issue  remanded  by  the 
Court — the  scope  of  industries 
covered — will  be  addressed  by  the 
Agency  in  a  separate  rulemaking  action. 

OSHA  is  publishing  these 
modifications  to  the  Hazard 
Communication  Standard  as  an  interim 
final  rule  to  be  effective  upon  its 
publication:  as  close  to  November  25, 
1985  as  possible— the  date  by  which 
chemical  manufacturere  and  importers 
were  to  assess  the  hazards  of  the 
chemicals  they  produce  or  import,  and 
were  to  begin  to  transmit  information  on 
such  hazards  to  employees  and 
employers  in  the  manufacturing  sector 
by  means  of  container  labels  and 
material  safety  data  sheets.  OSHA 
invites  those  affected  by  the  interim  rule 
to  submit  comments  on  the  issues 
presented.  A  final  determination  will  be 
made  after  the  Agency  receives  and 
reviews  the  public's  comments,  fa 
addition,  two  typographical  errors  in  the 
trade  secret  access  provisions  are 
corrected. 


dates:  The  interim  final  roe  is  effective 
on  November  29, 1985. 

Comments  must  be  received  on  or 
before  lanuary  27.  1986. 

ADDRESS:  Written  comments  should  be 
submitted,  in  quadruplicate,  to  the 
Docket  Officer.  Docket  NO.  H-022C 
Occupational  Safety  and  Health 
Administration.  Room  N3670,  200 
Constitution  Avenue  NW..  Washington, 
DC  20210:  (202)  523-7894. 

Written  comments  received,  as  well 
as  all  other  information  already 
included  in  Docket  H-022.  will  be 
available  for  inspection  and  copying  in 
Room  N3670  at  the  above  address,  irma 
8:15  a.m.  to  4:45  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  F.  Foster.  Director.  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration.  Room  N3637,  200 
Constitution  Avenue  NW..  Washington, 
DC  20210;  (202)  523-8148. 

SUPPI^MENTARY  INFORMATION: 

References  to  the  rulemaking  record  are 
made  in  the  text  of  this  document  The 
following  abbreviations  have  been  used: 

1.  Ex.:  Exhibit  number  in  Docket  H- 
022, 

2.  Tr.:  Hearing  transcript  page  number. 

I.  Background 

OSHA  published  its  final  Hazard 
Communication  Standard  (HCS)  on 
November  25. 1983.  The  purpose  of  the 
HCS  is  to  provide  employees  in  the 
manufacturing  sector  with  information 
about  the  identity  and  hazards  of  the 
chemicals  to  which  they  are  exposed  in 
their  workplaces.  The  standard  is 
designed  to  accomplish  this  by  requiring 
producers  of  chemicals,  (chemical 
manufacturers  and  importers)  to 
evaluate  the  hazards  of  the  chemicals 
they  produce  or  import,  and  to  prepare 
container  labels  and  material  safety 
data  sheet  conveying  this  hazard 
information,  as  well  as  precautions  for 
safe  handling  and  use.  "These  labels  and 
meterial  safety  data  sheets  are  then 
required  to  be  transmitted  to  employers 
purehasing  these  chemicals.  All 
employers  in  the  manufacturing  sector 
are  required  to  have  hazard 
communication  programs  for  their 
employees,  to  transmit  and  explain 
hazard  information  to  them  through  the 
required  labels  and  material  safety  data 
sheets,  as  well  as  through  employee 
training  programs.  For  a  detailed 
explanation  of  the  rule's  requirements, 
please  see  48  FR  53334-53340. 
The  rule  itself  was  published  at 
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48  FR  5334(K-5334a  and  is  codiHed  at  29 
CFR  1910.1200. 

The  undertytng  purpose  of  Ihese 
inrormcrtion  Iransmiltal  reqairements  m 
the  HCSis  to  reduce  Ihc  incidence  of 
chemical  source  illnesses  and  injuries  in 
the  niHnufacturing  sector.  OSHA 
believes,  and  the  record  supports,  that 
•  when  emfAoyen  have  complete 
information  on  the  hazards  of  the 
chpinicais  in  their  workplaces,  Ihey  are 
better  able  to  devise  and  implement 
protective  measures  for  their  employees. 
When  employees  have  such  information, 
they  are  better  able  to  support  and 
participate  in  these  protective  programs, 
and  to  take  steps  to  protect  themselves. 

On  November  22. 1983.  petitions  for 
judical  review  of  the  HCS  were  filed  in 
the  U.S.  Court  of  Appeals  for  the  Third 
Circuit  by  the  United  Steelworkers  of 
America.  AFL-CIO.  and  by  Public 
Citizen  Inc.,  representing  themselves 
and  H  number  of  labor  groups.  Motions 
to  intervene  in  the  case  were  filed  by  the 
Chemical  Manufacturers  Association, 
the  American  Petroleum  fnstihite.  the 
National  Paint  and  Coatings 
Association,  and  the  States  of  New 
York,  Connecticut,  and  New  Jersey.  In 
addition,  petitions  for  review  of  the 
standard  were  filed  by  the  State  of 
Massachusetts  in  the  First  Circuit:  the 
State  of  New  York  in  the  Second  Circuit: 
the  State  of  Illinois  in  the  Seventh 
Circuit:  the  Flavor  and  Extract 
Manufacturers'  Association  in  the 
Fourth  Circuit:  and  the  Fragrance 
Materials  Association  in  the  District  of 
Columbia  Circuit.  These  cases  were 
transferred  to  the  Third  Circuit  and 
consolidated  info  one  proceeding.  The 
cases  brought  by  the  Flavor  and  Extract 
Manufacturers'  Association  and  the 
Fragrance  Materials  Association  were 
subsequently  withdrawn. 

The  Court  issued  its  decision  on  May 
24, 1985.  The  rule  was  upheld  in  most 
respects.  The  Court  remanded  the  HCS 
to  the  Agency  for  reconsideration  and 
revision  of  three  aspects:  (1)  Tobroaderf 
the  scope  of  industries  covered  to 
include  employees  exposed  to 
hazardous  chemicals  in  non- 
manufacturing  industries,  except  to  the 
extent  that  it  is  infeasible:  (2)  to  narrow 
the  definition  of  "trade  secret" 
incorporated  into  the  rule  to  ensure  that 
it  is  not  broader  than  applicable  state 
laws,  and  does  not  permit  chemical 
identities  to  be  claimed  as  trade  secrets 
if  such  identities  can  be  readily 
discovered  through  reverse  engineering: 
and  (3)  to  extend  access  to  trade  secret 
information  in  non-emergency  situations 
to  employees  and  collective  bargaining 
agents. 

Since  the  first  compliance  date  for  the 
rule  was  November  25. 1965.  OSHA 


believes  it  is  imperative  to  have  trade 
secret  provisions,  revised  in  accordance 
with  the  Court's  cfirection.  ia  place  as 
soon  after  that  date  as  possible.  This  is 
necessary  to  avoid  confosion  about  the 
requirements  of  the  standard.  Therefore, 
the  Agency  determined  that  the  issue  of 
broadening  the  scope  of  industries 
covered  should  be  dealt  with  in  a 
separate  rulemaking  action  so  as  not  to 
delay  completion  of  the  trade  secret 
revisions.  OSHA  believes  that  it  is  not 
in  the  best  interests  of  emplojree 
protection  to  delay  the  effective  dates  of 
the  HCS  rule  to  provide  time  to  comply 
with  the  Court's  order,  and  that  dealing 
with  the  remanded  issues  separately 
will  ensure  that  those  employees 
currently  covered  by  the  rule  will 
receive  the  protection  provided  as  close 
to  the  scheduled  effective  dates  as 
possible. 

li.  Summary  and  Explanation  of  the 
Interim  Final  Rule,  and  Corrections 

The  treatment  of  hazardous  chemical 
identities  that  are  considered  to  be  trade 
secrets  by  the  chemical  manufacturer, 
importer,  or  employer,  was  clearly  one 
of  the  most  difficult  issues  addressed 
during  the  development  of  the.  HCS.  The 
information  required  to  be  given  to 
employees  under  the  HCS  includes  the 
specific  chemical  identity  of  the 
hazardous  chemicals  to  which  they  are 
exposed,  as  well  as  information 
regarding  the  hazards  of  the  substances, 
physical  and  chemical  characteristics, 
and  precautions  for  safe  handling  and 
use.  Although  all  participants  in  the 
rulemaking  substaotiaily  agreed  on  the 
need  for  disclosure  of  hazard 
information  and  precautionary 
measures,  there  was  less  agreement 
regarding  the  need  to  divulge  specific 
chemical  identity  information.  See 
generally  48  FR  53312-14. 

Employee  representatives  generally 
supported  requiring  employers  to 
disclose  all  chemical  identities, 
including  those  that  are  trade  secrets, 
particularly  to  ensure  that  they  would 
have  such  identities  to  enable  them  to 
do  independent  evaluations  of  the 
hazards  of  the  substance*  if  they  wished 
to  do  so.  See  48  FR  53313.  See  also  Exs. 
19-172. 19-175, 122, 123. 168.  and  180A; 
Tr.  305.  612, 1647. 1838, 1938,  2092.  2235, 
2643.  2693.  2934,  3057.  3105.  3279.  3802, 
3640,  3788,  3978,  4031. 4107.  Dowmstream 
emplo3rers  who  purchase  chemicals  from 
chemical  manufactiirers  and  are 
therefore  dependent  upon  them  for 
chemical  identity  information, 
expressed  views  similar  to  the  unions' 
with  respect  to  their  own  need  for 
access  to  trade  secret  identity 
information.  See  48  FR  53313-14.  See 


also  Exs.  19-73, 19-150. 1»-201;  Tr.  564. 
675-681.  3684-68. 

Conversely,  chemical  manufacturers. 
partTcnlarly  those  engaged  in 
formulating  mixtures  of  chemicals, 
stressed  the  importance  of  protecting 
trade  secret  chemical  identities.  These 
emploj'ers  argued  that  chemicat 
identities  are  legitimate  trade  secrets  in 
some  situations,  that  protection  of  bona 
fide  trade  secrets  is  well-recognized  in 
common  law.  and  that  such  trade 
secrets  are  often  essential  to 
maintaining  a  viable  business.  See  48  FR 
53312-13.  See  also  Exs.  19-44, 19-36. 19- 
87, 19-91. 19-115, 19-155. 19-165, 19-168, 
27-15. 177. 179. 182. 

The  general  policy  of  OSlIA  reflected 
in  the  HCS  is  that  the  interests  of 
employee  safety  and  health  are  best 
served  by  full  disclosure  of  chemical 
identity  information.  OSHA 
acknowledges,  however,  and  the  record 
in  this  proceeding  fully  supports,  the 
critical  need  to  protect  tradie  secret 
information  because  the  economic  well- 
being  of  the  employer  and  its  employees 
may  be  dependent  upon  the  protection 
of  such  information,  and  once  lost,  its 
value  as  a  trade  secret  cannot  be 
recaptiu-ed.  OSHA  took  into  account 
these  competing  concerns  by  requiring 
disclosure  of  the  specific  chemical 
identity  to  employees,  and  downstream 
employers  and  their  employees,  in  aU 
cases  except  those  few  where  it  is  a 
bona  fide  trade  secret  The  HCS  further 
requires  that  even  trade  secret  identities 
of  chemicals  be  ditulged  to  health 
professionals  providing  medical  or  other 
occupational  health  services  to  exposed 
employees,  provided  that  the  health 
professional  can  demonstrate  a  need  for 
the  information,  and  the  means  to 
maintain  its  confidentiality. 

In  response  to  the  Third  Circuit  Court 
of  Appeals  order.  OSHA  is  amending  its 
trade  secret  definition  to  better  reflect 
the  nation's  common  law.  and  is 
extending  access  to  trade  secret 
chemical  identities  to  employees  and 
their  designated  represents tives  who 
demonstrate  a  "need-to-know"  the 
information,  and  the  means  to  maintain 
its  confidentiality. 

A-  Definition  of  'Trade  Secret" 

The  trade  secret  concept  has  been 
described  by  courts  and  textwriters  in 
various  ways,  and  is  at  best  "nebulous**. 
See  55  American  Jtnisprudence  2d 
section  705  (1971).  A  trade  secret  is 
essentially  anything  which  a  business  in 
fact  keeps  secret  from  its  competitors 
and  the  public,  provided  it  is  minhnally 
novel  and  commercially  valuable. 
Restatement  of  Torts,  section  757. 
comment  b  (1939);  Cavitch,  Business 
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Organizations  section  232.01  (1975). 
Absolute  secrecy  is  not  essential;  the 
trade  secret  may  be  divulged  to 
employees  or  licensees  with  a  "need-to- 
know",  provided  the  holder  of  the  secret 
has  taken  the  steps  to  restrict 
unnecessary  access  to,  and  the  use  of, 
this  privileged  knowledge.  Cavitch. 
supra,  section  232.01(1].  In  addition, 
others  may  also  know  of  the  secret,  as 
for  example,  when  they  have  discovered 
the  information  by  independent 
invention  and  are  also  keeping  it  secret 
Restatement,  supra,  at  6.  Nevertheless,  a 
substantial  element  of  secrecy  must 
exist,  so  that  it  would  be  difficult  for 
another  to  acquire  the  information 
except  by  improper  means.  Id  Matters 
of  public  knowledge  within  the  business, 
as  well  as  matters  that  are  "fully 
available  and  easily  obtainable",  cannot 
be  trade  secrets.  Cavitch,  supra,  at 
section  232.01(1]. 

Trade  secret  protection  entitles  the 
holder  of  a  trade  secret  to  its 
commercial  exploitation  and  to  certain 
judicial  remedies  for  a  breach  of 
confidence  or  dispossession  of  the  trade 
secret  through  improper  or  unethical 
means  (industrial  theft,  bribery,  spying, 
etc).  The  existence  of  a  trade  secret, 
however,  will  not  protect  against 
"discovery  by  fair  and  honest  means, 
such  as  independent  invention, 
accidental  disclosure,  or  by  so-called 
reverse  engineering."  that  is  by  starting 
with  the  known  product  and  woridng 
backwards  to  divine  its  constituents  or 
process  of  manufacture.  Kewanee  Oil 
Co.  v.  Bicivn  Corp..  416  U.S.  47a  476 
(1974). 

The  United  States  Supreme  Court  has 
identified  the  maintenance  of  standards 
of  commercial  ethics  and  the 
encouragement  of  invention  as  the 
broadly  stated  policies  behind  trade 
secret  law.  Kewanee  Oil  Co.  v.  Bicron 
Corp..  id.  at  481.  Unlike  patents  or 
copyrights,  however,  there  is  no 
comprehensive  Federal  law  of  trade 
secrets,  as  it  is  basically  a  State-created 
right 

The  conflict  between  hazard 
communication  and  trade  secret 
interests  arises  whenever  an  employer 
is  asked  to  reveal  information,  such  as 
the  identity  of  a  chemical,  which  he  or 
she  considers  to  be  a  trade  secret.  While 
most  trade  secrets  relate  to  process 
information,  or  formula  or  percentage 
mixture  information,  none  of  which  is 
required  to  be  disclosed  by  the 
standard,  the  identity  of  a  chemical  or 
mixture  ingredient  may  itself  be  a  bona 
fide  trade  secret 

The  HCS  requires  that  the  specific 
chemical  identity  of  each  hazardous 
chemical  b«  indicated  on  the  material 
safety  data  sheet  for  the  substance. 


unless  the  specific  chemical  identity  is  a 
bona  fide  trade  secret  29  CFR 
1910.1200(g)(2).  The  "specific  chemical 
identity"  of  a  substance  is  defined  in  the 
standard  as  "the  chemical  name. 
Chemical  Abstracts  Service  (CAS) 
Registry  Number,  or  any  other 
information  that  reveals  the  precise 
chemical  designation  of  the  substance". 
29  CFR  1910.1200(c). 

In  the  proposed  standard  for  Hazard 
Communication  (March  19, 1982;  47  FR 
12092),  OSHA  did  not  include  a 
definition  for  "trade  secret".  However,  a 
number  of  participants  in  the  rulemaking 
urged  the  Agency  to  include  such  a 
definition  in  the  final  rule.  See  48  FR 
53314  (referencing  Exs.  19-65, 19-91, 19- 
116, 19-155, 19-164. 19A-11, 182).  See 
also  Comments  of  AFL-CIO,  et  al.,  Ex. 
180A  at  72  ( '[Fjfurther  guidance  to 
employers  and  employees  should  be 
provided  .  .  .  outlining  the  factors 
OSHA  will  consider,  in  accordance  with 
applicable  law,  in  determining  whether 
a  b'ade  secret  claim  has  been 
substantiated.")  The  Chemical 
Manufacturers  Association  (Ex.  19-91; 
182),  Procter  and  Gamble  (Ex.  19-116). 
and  Michelin  Tire  Company  (Ex.  19- 
155),  each  recommended  that  a 
definition  be  taken  fi-om  the 
Restatement  of  Torts  section  757  (1939), 
since  it  is  widely  accepted  and  has  been 
adopted  by  the  common  and  statutory 
law  of  many  states.  48  FR  53314. 

In  response  to  these  comments,  OSHA 
adopted  a  trade  secret  definition 
derived  from  the  commentary  in 
Restatement  of  Torts  section  757, 
comment  b  (1939).  The  Restatement  of 
Torts  was  published  by  the  American 
Law  Institute  (ALI)  in  1939  as  an 
"orderly  statement  of  the  general 
common  law  of  the  United 
States  .  .  .  ."  Introduction  to 
Restatement  of  Torts  at  x  ('The  sections 
.  .  .  may  be  regarded  both  as  the 
product  of  expert  opinion  and  as  the 
expression  of  the  law  by  the  legal 
profession."). 

The  Restatement's  trade  secret 
definition  is  certainly  the  most  often 
used.  The  Supreme  Court,  in  its  leading 
decision  on  trade  secrets,  used  the 
Restatement  definition  and  called  it 
"widely  relied-upon."  Kewanee  Oil  Co. 
v.  Bicron  Corp.,  416  U.S.  at  474.  The 
major  treatise  on  the  subject  states, 
"[t]he  most  comprehensive  definition  is 
that ...  set  out  in  (the  ] 
Restatement.  .  .  .  Various  portions  of 
(Section  757],  comment  b,  have  been 
cited  approvingly  in  many  jiuisdictions." 
12  Business  Organizations.  Milgrim  on 
Trade  Secrets,  section  2.01.  at  3 
(hereinafter  Milgrim).  See  also  Milgrim 
section  2.01,  at  3  n.2  (listing  over  one 
himdred  and  fifty  cases  in  numerous 


state  and  Federal  jurisdictions  that  cited 
the  Restatement  approvingly).  The 
Restatement's  "principles  became 
primary  authority  by  adoption  in 
virtually  every  reported  case."  Klitzke, 
The  Uniform  Trade  Secrets  Act  64 
Marquette  Law  Review  277,  282  (1980). 

Therefore,  OSHA  selected  a  trade 
secret  definition  for  the  HCS  based  on    • 
the  first  sentence  of  the  Restatement's 
comments  regarding  the  definition  of 
trade  secrets,  which  reads: 

A  trade  secret  may  consist  of  any  formula, 
pattern,  device  or  compilation  of  information 
which  is  used  in  one's  business,  and  which 
gives  him  an  opportunity  to  obtain  an 
advantage  over  competitora  who  do  not  know 
or  use  it. 

OSHA.  however,  modified  this  general 
definition  by  adding  a  parenthetical 
phrase  regarding  chemical  identities. 
Thus,  the  HCS  trade  secret  definition 
read: 

"Trade  secret"  means  any  confidential 
formula,  pattern,  process,  device,  information 
or  compilation  of  information  (including 
chemical  name  or  other  unique  chemical 
identiHer)  that  is  used  in  an  employer's 
business,  and  that  gives  the  employer  an 
opportunity  to  obtain  an  advantage  over 
competitors  who  do  not  know  or  use  it.  29 
CFR  1910.1200(c). 

The  Agency  added  the  parenthetical 
phrase  to  clarify  that  the  only  type  of 
trade  secret  information  that  would  be 
subject  to  disclosure  under  this  rule 
would  be  that  dealing  with  specific 
chemical  identity,  not  the  more  common 
process  or  percentage  types  of  trade 
secrets  mentioned  above. 

The  TTiird  Circuit  Court  of  Appeals 
was  not  persuaded  that  the  addition  of 
this  parenthetical  phrase  served  merely 
to  clarify  the  definition.  The  Court 
concluded  that  the  addition  of  the 
parenthetical  phrase  broadened  the 
definition  by  providing  protection  for 
chemical  identities  which  are 
determinable  by  reverse  engineering, 
thus  permitting  information  to  be 
considered  a  trade  secret  in  situations 
where  states  utilizing  the  Restatement 
definition  would  not.  763  F.2d  at  740. 
The  Court  directed  OSHA  "to  reconsider 
a  trade  secret  definition  which  vnU  not 
include  chemical  identity  information 
that  is  readily  discoverable  through 
reverse  engineering."  Id.  at  743. 

OSHA  did  not  intend  through 
inclusion  of  the  parenthetical  phrase  to 
allow  employers  to  make  spurious 
claims  of  trade  secrecy,  or  even  to 
change  the  criteria  currently  used  in 
common  practice  to  determine  the 
legitimacy  of  a  trade  secret  claim.  "(The] 
definition  adopted  .  .  .  was  not  intended 
to  exclude  the  various  factors  noted  in 
the  (Restatement]  comment.  Rather  they 
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remain  relevant  to  conttniiag  the 
derinition."  Brief  for  the  Semtary  of 
Labor  at  fl6  n^.  The  HCS  requires 
employers  to  sobstantiate  the  Ie|^timacy 
of  their  bade  secret  claims  (29  GFR 
1910.1200  UM^Uiii)).  OSHAmaintaiiu 
that  this  is  the  appcophate  approach, 
and  that  eatployers  should  coolinue  to 
bear  the  burden  of  deaionstrating  that 
their  trade  secret  claim  is  bona  fide.  The 
Ageocy  will  evaluate  the 
appropriateness  of  that  substantiation  in 
the  event  that  an  employer  denies  a 
request  for  disclosure  of  the  trade 
secret,  and  a  complaint  is  made  to 
OSHA. 

To  carry  out  the  Court's  direction 
regarding  the  definition,  and  clarify  the 
intent  of  the  Agency  with  regard  to 
enforcement  of  the  rule,  OSHA  is  hereby 
deleting  the  parenthetical  phrase 
included  in  the  definition  of  trade  secret. 
This  makes  the  definition  identical  to 
the  Restatement  of  Torts  definition, 
eliminates  the  potential  for  interpreting 
the  definition  in  a  broader  manner  than 
was  intended,  and.  therefore,  is 
consistent  with  state  laws. 

It  should  be  noted,  however,  that  the 
Restatement  of  Torts  section  757. 
comment  b^  does  not  define  trade 
secrets  in  "blacicletter  law."  As  the 
Restatement  itself  acknowledges:  "An 
exact  definition  of  a  trade  secret  is  not 
possible."  Accord  MiJgrim  section  2.01. 
at  16-17;  55  Am.  Jur.  2d  section  705 
(1971).  The  Restatement  is  a 
commentary  on  the  commonly  accepted 
factors  that  should  be  considered  when 
determining  whether  given  business 
information  is  a  trade  secret.  The 
determination  is  a  factual  question — it 
must  be  made  based  on  the  facts  of  the 
particular  case.  See  Milgrim  section  203. 
at  32: 

Therefore,  to  fully  respond  to  the 
Court's  concerns  and  to  help  ensure 
uniform  interpretation  by  aHiected 
parties,  OSHA  is  adopting  the  principles 
enunicated  by  the  Restatement  Section 
757,  comment  b,  as  the  criteria  the 
Agency  will  use  to  evaluate  an 
employer's  substantiation  of  a  trade 
secret  claim.  OSHA  is  publishing, 
verbatim,  the  Restatement  of  Torts. 
section  757,  comment  b  (1939).  in  a  new 
Appendix  D  to  29  CFR  1910.1200. 

OSHA  is  publishing  the  pertinent 
provisions  of  the  Restatement  with  the 
knowledge  that  the  ALI  has  chosen  to 
omit  trade  secret  commentary,  along 
with  other  Restaten>ent8  of  the  law 
regarding  unfair  trade  practices,  from 
the  Second  Restatement  of  Torts 
published  in  1979.  The  omission  was 
made,  according  to  AU,  because  the 
fields  of  Unfair  Competition  and  Trade 
Regulations,  within  which  trade  secret 
law  falls,  have  developed  into 


independent  bodies  of  law  with  Uttle 
reliance  upon  the  tiaditioBal  principle* 
(rf  Tort  law.  4  Restatement  of  Torts.  2d 
1-2  (1979).  OSHA  is  pablisfamg  section 
757.  comment  b.  because  the 
Restatement  no  longer  contains  the 
trade  secret  provisions  and  they  are  still 
apposite.  See,  e.g.  FMC  Corp.  v.  Taiwan 
Tainan  Giant  Industrial  Co.,  sections 
730  F.2d  6t  63  &  n.3  (2d  Cir.  1984) 
(applying  New  York  law  which  folknvs 
Restatement  section  757.  comment  b, 
despite  the  Second  Restatemeot's 
omission  of  those  provisioris). 

The  Restatement  section  757, 
comment  b  lists  six  factors  to  be 
examined  when  (tetermining  whetlm  a 
trade  secret  exists.  These  factors  are 
commonly  accepted  as  being  indicative 
of  a  legitimate  trade  secret  daim. 
Accord  McGarity  &  Shapiro.  The  Trade 
Secret  Status  of  Health  and  Safety 
Testing  Information:  Reforming  Agency 
Disclosure  Policies,  S3  Harvard  Law 
Review  837,  862  n.l28  (1980)  (The  oft- 
quoted  factors  for  determining  trade 
secrecy. .  .  ."). 

The  first  of  these  factors  is  the  extent 
to  which  the  information  is  known 
outside  of  the  enpioyer's  business.  If  the 
information  is  widely  known,  the 
employer  cannot  make  a  credible 
argimient  for  the  specific  chemical 
identity  being  a  legitimate  trade  secret 
and  thus  justify  withholding  it  from 
health  profiessionals.  downstream 
employers,  and  employees. 

The  second  factor  is  the  extent  to 
which  the  information  is  known  by 
employees  and  others  involved  in  the 
business.  If  the  specific  chemical 
identity  is  truly  a  trade  secret,  it  can  be 
expected  that  the  employer  would  use 
some  means  to  limit  access  to  it  within 
the  facility. 

A  related  factor  is  the  extent  of 
measures  taken  by  the  employer  to 
guard  the  secrecy  of  the  information.  If  a 
specific  chemical  identity  is  a  trade 
secret,  it  can  be  assumed  that  security 
measures  to  protect  the  information 
would  be  designed  and  implemented  by 
the  employer. 

The  trade  secret  must  have  some 
value  to  the  employer  or  to  his 
competitors.  If  holding  the  information 
as  a  trade  secret  does  not  result  in  a 
competitive  or  economic  advantage  to 
the  employer,  then  the  existence  of  a 
legitimate  trade  secret  is  questionable. 

The  amount  of  effort  or  money 
expended  by  the  employer  in  developing 
the  information  is  also  a  factor  to  be 
considered.  K4any  employers  spend 
considerable  time  and  efifort  developing 
novel  products,  and  protection  of  the 
information  allows  them  to  develop  a 
market  and  recoup  the  costs  of 
development.  Sttdi  effort  would  help 


establish  the  legitimacy  of  the  trade 
secret  as  well  It  should  be  noted  that 
some  employers  might  be  able  to  obtain 
a  patent  for  this  type  of  information,  and 
thus  gam  exclusive  use  of  their  findings 
for  some  specified  period  of  time.  In  this 
situation  a  trade  secret  cannot  b* 
claimed  because  the  information  most 
be  divulged  to  obtain  the  patent,  and  is 
thus  publia 

The  sixth  factor  is  the  ease  or 
difficulty  with  which  the  information 
could  be  properly  acquired  or  duplicated 
by  others.  This  is  the  factor  related  to 
the  reverse  engineering  concept  that 
was  of  concern  to  the  Court.  If  the 
specific  chemical  identity  of  a 
component  can  be  readily  determined,  ft 
does  not  qualify  as  a  legitimate  trade 
secret.  If  the  product  is  a  complex 
mixture,  and  extensive  analj'sis  would 
be  required  to  determine  its  ingredients, 
it  is  more  likely  that  the  product  would 
qualify  for  some  trade  secret  status. 

With  the  information  provided  by  the 
employer  relating  to  these  factors. 
OSHA  will  be  better  able  to  judge  the 
legitimacy  of  the  daim;  employers  will 
be  aware  of  the  level  of  proof  to  which 
they  will  be  held;  and  employees  will  be 
better  assured  that  trade  secret  claims 
will  not  be  spurious.  Administratively, 
these  factors  and  principles  are  best 
specified  within  an  Appendix  to  the 
standard,  rather  than  including  them  in 
the  definition  itself.  With  the  deletion  of 
the  parenthetical  phrase,  the  definition 
is  now  conceptually  identical  to  that 
found  in  the  Restatement  of  Torts, 
section  757.  comment  Z;  (1939).  It 
appears  that  maintaining  this  identical 
wording  is  essential  to  ensure  that 
further  diHerences  of  opinion  regarding 
intent  do  not  arise  through  the 
introduction  of  novel  language.  The 
specific  language  for  the  change  to  the 
definition  is  indicated  below.  OSHA 
believes  that  these  changes  and  the 
additional  discussion  of  the  criteria  for 
evaluation  address  the  Court's  concerns, 
are  consistent  with  the  rulemaking 
record,  and  clarify  the  intent  of  the  rule 
for  purposes  of  compliance  and 
enforcement. 

B.  Employee  Access  to  Trade  Secret 
Information 

Although  the  pnovisions  of  the  HCS 
permit  employers  to  withhold  the 
specific  chemical  identity  information  if 
it  is  a  bona  fide  trade  secret,  the 
standard  also  requires  this  information 
be  disclosed  to  health  professionals 
under  certain  conditions  of  need  and 
confidentiality.  In  medical  emergencies, 
a  treating  physician  or  nurse  would  be 
entitled  to  receive  the  information 
immediately.  After  the  emergency  is 
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abated,  the  holder  of  the  trade  secret 
could  require  the  treating  physician  or 
nurse  to  sign  a  written  statement  of 
need  and  a  confidentiality  a^vement, 
but  it  is  left  to  the  determination  of  the 
health  professional  as  to  whether  an 
emergency  which  necessitates 
immediate  disclosure  exists.  See  29  CFR 
1910.1200(i)(2). 

In  non-emergency  situations,  a  health 
professional  providing  medical  or  other 
occupational  health  services  to  exposed 
employees  would  be  entitled  to  the 
information  under  certain  conditions. 
The  health  professionals  entitled  to  this 
non-emergency  disclosure  would  be 
physicians,  industrial  hygienists. 
toxicologists  and  epidemiologists.  The 
request  for  the  disdosure  of  trade  secret 
information  has  to  be  submitted  to  the 
holder  of  the  trade  secret  in  writing;  it 
must  specify  the  occupational  health 
need  for  the  information;  explain  why 
disclosure  of  the  specific  chemical 
identity  is  necessary,  and  why  other 
information  would  not  allow  the  health 
professional  to  provide  the  necessary 
services;  describe  the  procedures  that 
will  be  used  to  maintain  the 
confidentiality  of  the  information;  and 
the  requestor  must  agree  to  keep  the 
information  confidential.  See  29  CFR 
1910.1200{i)(3). 

As  stated  previously,  in  the 
development  of  the  final  rule.  OSHA 
sought  to  take  into  account  the 
competing  interests  of  the  employer  in 
maintaining  the  confidentiality  of 
legitimate  trade  secrets,  and  of  the 
employee  in  having  access  to  the 
information.  The  record  seemed  to 
indicate  that  use  of  the  specific  chemical 
identity  information  would  require  some 
professional  expertise.  Workers 
generally  stated  that  their  need  for  the 
information  would  be  to  give  it  to 
someone  providing  services  to  them, 
e.g..  their  physician  (48  FR  53318). 

Thus,  in  the  final  rule.  OSHA  devised 
a  regulatory  scheme  that  permitted 
employers  to  withhold  specific  chemical 
identity  information  when  it  is  a  bona 
fide  trade  secret,  but  required  that  it  be 
disclosed  to  health  professionals.  OSHA 
believed  that  this  approach  would 
ensure  that  the  information  disclosed 
would  result  in  adequate  protection  for 
employees  in  those  few  situations  where 
a  legitimate  trade  secret  exists,  and  is 
withheld  from  those  employees  and 
downstream  employers  and  their 
employees. 

The  United  Steelworkers  of  America 
argued  to  the  Third  Circuit  Court  of 
Appeals  that  many  employees  may  not 
have  access  to  health  professionals,  yet 
have  a  "need-to-know"  the  trade  secret 
information.  If  an  employee  satisfies  the 
need-to-know  requirements  of  the 


standard  at  29  CFR  1910.1200(i)(3)(ii), 
and  is  willing  to  sign  a  confidentiality 
agreement,  the  Steelworkers  argued  that 
the  employee  should  also  be  entitled  to 
access.  See  Brief  for  Petitioner  United 
Steelworkers  of  America,  AFL-CIO- 
CLC  at  37-43. 

The  Third  Circuit  was  persuaded  by 
this  argument,  and  "conclade[d]  that  the 
restriction  in  the  [HCS]  of  access  to 
trade  secret  information  to  health 
professionals  is  not  supported  by 
substantial  evidence  in  the  record.  .  .  ." 
section  763  F.2d  at  section  743.  The 
trade  secret  access  provision  was  held 
"invalid  insofar  as  it  limits  access  to 
health  professionals,  but  is  otherwise 
valid,"  and  the  Agency  was  "directed  to 
adopt  a  rule  permitting  access  by 
employees  and  their  collective 
bargaining  representatives".  Id. 

In  response  to  the  Court's  decision, 
and  since  the  other  provisions  relating 
to  trade  secret  disclosure  were  held  to 
be  valid,  OSHA  is  adding  language  to 
the  rule  to  give  employees  and  their 
representatives  access  to  trade  secret 
chemical  identities  under  the  same 
conditions  as  health  professionals. 
Cdnsequently,  employees  and  their 
representatives  will  have  to  submit 
written  requests  establishing  a  need-to- 
know  the  information,  and  be  willing  to 
sign  a  confidentiality  agreement.  Rather 
than  using  the  term  "collective 
bargaining  agent",  however,  the 
modifications  use  "designated 
representative"  to  be  consistent  with  the 
other  requirements  of  the  HCS. 
"Designated  representative"  is  defined 
in  the  HCS,  and  a  collective  bargaining 
agent  is  automatically  considered  a 
designated  representative  under  that 
definition.  29  CFR  1910.1200(c).  Thus  the 
modified  language  carries  out  the 
Coiul's  instructions. 

C.  Corrections 

In  addition  to  addressing  the  issues 
noted  above,  OSHA  is  correcting  two 
typographical  errors  in  the  HCS  trade 
secret  access  provisions.  The  first 
regards  §  1910.1200(i)(3](v),  which 
requires  that  health  professionals,  and 
the  employers  or  contractors  of  their 
services,  agree  in  a  written 
confidentiality  agreement  that  the  health 
professional  will  not  use  the  trade  secret 
information  for  any  purpose  other  than 
the  health  need(s)  asserted  or  release  it 
under  any  circumstances  other  than  to 
OSHA  or  as  agreed  by  the  parties.  The 
provision  notes  parenthetically  that  an 
employer  or  contractor  of  a  health 
professional's  services  may  be  a 
"downstream  employer,  labor 
organization  or  individual  employer." 

Clearly,  "individual  employer"  should 
read  "individual  employee."  As 


explained  in  the  HCS  preamble.  [t]he 
requirement  that  the  employer  or 
contractor  of  the  health  professional's 
services  be  a  cosignatory  to  the 
agreement  applies  equally  regardless  of 
whether  the  health  professional  is 
providing  occupational  health  or 
medical  services  to  a  downstream 
employer,  labor  organization,  or 

individual  employees "  48  FR  at 

53339  (emphasis  added).  The  provision 
was  intended  to  assure  "that  both  the 
principal  and  the  agent  are  legally 
responsible  for  compliance  with  the 
agreement",  whether  the  principal  is  an 
employer,  union  or  employee,  and 
applies  "regardless  of  whether  the 
health  professional  is  being  paid  for  his 
services."  Id.  OSHA,  therefore,  is 
correcting  section  1910.1200(i)(3)(v)  to 
indicate  that  an  "individual  employee" 
who  employs  or  contracts  for  a  health 
professional's  services  must  cosign 
confidentiality  agreements  imder  the 
HCS. 

The  second  typographical  error 
concerns  S  1910.1200(i)(3)(iii).  That 
provision  requires  that  written  requests 
for  trade  secret  chemical  identities 
explain  in  detail  why  the  disclosure  is 
essential  to  the  requestor,  and  why 
disclosure  of  alternative  information  by 
the  trade  secret  holder  would  not  satisfy 
the  requestor's  purposes  and  needs  as 
described  in  "paragraph  (ii)".  The 
reference  to  paragraph  (ii)  is  a 
typographical  error.  No  paragraph  exists 
with  that  designation.  The  provision 
should  read  "paragraph  (i){3)(ii),"  the 
subparagraph  that  hsts  acceptable 
occupational  health  needs  for  trade 
secret  disclosure  and  which 
immediately  precedes  the  provision  in 
question.  OSHA,  therefore,  is  correcting 
9  1910.1200(i)(3)(iii)  so  that  it  references 
the  occupational  health  needs  described 
in  paragraph  (i)(3)(ii). 

ni.  Legal  Authority  for  Issuing  an 
Interim  Final  Rule 

In  accordance  with  the  Third  Circuit 
Court  of  Appeals  decision.  OSHA  is 
making  two  modifications  to  the  HCS, 
i.e.,  deleting  the  parenthetical  phrase 
from  the  trade  secret  definition,  and 
adding  employees  and  designated 
representatives  to  the  list  of  individuals 
entitled  to  trade  secret  access.  These 
modifications  are  issued  as  an  interim 
final  rule  to  be  effective  upon  its 
publication  in  the  Federal  Register,  as 
close  to  November  25. 1985.  as 
possible — the  date  by  which  chemical 
manufacturers,  importers,  and 
distributors  were  to  begin  to  provide 
information  with  shipments  of 
hazardous  chemicals  by  means  of  labels 
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on  containers  and  material  safety  data 
sheets. 

OSHA  believes  that  public  comment 
prior  to  i9iplementation  of  these  minor 
changes  is  legally  unnecessary  because: 

(1)  The  changes  merely  carry  out  the 
Court's  explicit  direction  to  the  Agency; 

(2)  the  issues  have  already  been 
extensively  commented  upon  during  the 
lengthy  HCS  rulemaking;  (3)  the  Court 
did  not  order  OSHA  to  take  more 
evidence  and  public  comment;  and  (4) 
the  Court  made  its  own  specific  findings 
based  on  applicable  controlling  law  with 
regard  to  the  trade  secret  definition,  and 
on  its  reading  of  the  rulemaking  record 
with  regard  to  the  access  issue. 
Moreover.  OSHA  believes  it  has  "good 
cause"  under  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  553(b)(B), 
for  issuing  an  interim  final  rule  because 
the  Court  decision  and  the  November  25. 
1985.  effective  date  of  the  Court 
validated  HCS  provisions  nfake  it 
"impracticable,  unnecessary  and 
contrary  to  the  public  interest"  to  delay 
implementation  of  the  modifications 
past  the  date  of  their  publication,  which 
would  be  necessary  to  receive  and 
review  public  comments.  Likewise, 
OSHA  has  concluded  that  under  section 
553(d)(3)  of  the  APA.  the  Agency  has 
"good  cause"  to  dispense  with  the  30- 
day  delayed  effective  date  ordinarily 
required,  and  instead  implement  the 
interim  rule  on  the  date  it  is  published. 

Nevertheless,  OSHA  invites 
interested  parties  to  submit  comments 
on  the  interim  provisions  contained 
within  this  document.  Procedures  for 
submitting  conmients  are  listed  in  Part  V 
of  this  preamble.  A  final  determination 
on  the  HCS's  trade  secret  definition  and 
access  provisions  will  be  made  after  the 
public's  comments  are  reviewed. 

The  Court  did  not  order  the  Agency  to 
follow  notice  and  comment  procedures 
prior  to  modifying  the  trade  secret 
provisions.  The  Court  decision  makes 
specific  findings  of  law  and  fact  that 
require  OSHA  to  amend  two  provisions 
of  the  HCS  prior  to  its  implementation. 
Regarding  the  trade  secret  definition,  the 
Court  had  found  that  a  parenthetical 
phrase  added  by  OSHA  to  the 
Restatement  of  Torts  definition 
"enlarge[d]  considerably"  that  definition 
by  providing  protection  for  chemical " 
identities  which  can  be  duplicated 
without  great  difficulty,  a  "type  of 
information  not  traditionally  afforded 
trade  secret  protection  under  state 
laws."  763  F.2d  at  740.  The  Court 
directed  OSHA  "to  reconsider  a 
definition  which  will  not  include 
chemical  identity  information  that  is 
readily  discoverable  through  reverse 
engineering."  Id.  at  743.  Clearly,  the 


Court  made  a  finding  that  the  addition 
of  the  parenthetical  phrase  was 
improper. 

Regarding  the  trade  secret  access  rule, 
the  Court  held  the  pertinent  provisions 
valid  in  all  respects,  except  where  they 
limited  access  to  trade  secrets  to  health 
professionals.  The  Court  found  that  the 
evidence  in  the  record  supported  the 
United  Steelworkers'  contention  that 
employees  and  their  collective 
haigaining  representatives  who  "need  to 
know"  trade  secrets  should  be  entitled 
to  access  on  the  same  basis  as  health 
professionals.  Id.  at  742-743.  The  Court 
directed  OSHA  to  adopt  a  trade  secret 
access  rule  that  permits  access  to 
employees  and  Uieir  collective 
bargaining  representatives.  Id.  at  743. 

The  "ITiird  Circuit  Court  of  Appeals, 
therefore,  made  its  own  findings  on 
these  two  issues  based  on  the 
controlling  law  and  its  reading  of  the 
extensive  rulemaking  record.  The  Court 
did  not  conclude  that  the  record  lacked 
evidence  on  the  issues,  or  that  the 
Agency  failed  to  discuss  them. 
Consequently,  in  order  to  implement  the 
HCS.  OSHA  need  only  make  technical 
amendments  in  accordance  with  the 
Court's  findings,  i.e.,  delete  the 
parenthetical  phrase  added  to  the 
Restatement  of  Torts  trade  secret 
definition,  and  add  employees  and  their 
representatives  to  the  Ust  of  individuals 
entitled  to  trade  secret  access  under  the 
standard.  Accordingly,  the  gathering  of 
more  evidence  and  public  comment  is 
legally  "unnecessary"  before  OSHA 
issues  these  amendments  to  the  only 
two  provisions  of  the  HCS  to  be  held 
invalid. 

In  addition.  OSHA  has  concluded 
that,  under  the  APA,  5  U.S.C.  553{b)(B) 
and  553(d)(3).  and  the  Agency's  rules  for 
issuing  standards  (29  CFR  1911.5).  "good 
cause"  exists  for  issuing  this  interim  rule 
to  be  effective  immediately.  Under 
section  553(b)(B)  of  the  APA.  notice  and 
comment  procedures  are  not  necessary 
when  an  agency  finds  these  procedures 
are  "impracticable,  unnecessary,  or 
contrary  to  the  public  interest."  Under 
section  553(d)(3),  the  APA's  requirement 
that  agency  rules  be  published  at  least 
30  days  before  their  effective  date  also 
may  be  avoided  if  the  agency  has  "good 
cause"  for  doing  so.  As  noted  above, 
OSHA  believes  that  the  manner  and 
extent  of  the  Third  Circuit's  decision 
makes  notice  and  comment 
"unnecessary"  in  this  case.  OSHA  also 
believes  a  30-day  delayed  effective  date 
is  "unnecessary"  because  the  substance 
of  the  rule  changes  and  their  imminence 
have  been  apparent  to  the  affected 
public  since  the  date  of  the  Court 
decision. 


In  addition.  OSHA  feels  that  the 
circumstances  surroimding  this  action 
made  it  "impracticable"  to  provide  30 
days  notice  or  a  comment  period  prior  to 
implementing  the  modifications.  Tbe 
Court's  decision  addressed  several 
extremely  important  issues  concerning 
the  regulatory  authority  and 
decisionmaking  processes  of  the 
Agency.  OSHA  has  worked  diligenUy  to 
assess  its  appeal  options  within  the 
legally  allotted  time,  decide  on  a 
rulemaking  agenda,  and  prepare  and 
draft  this  and  related  documents. 
However,  there  was  not  enough  time 
remaining  between  the  date  of  the  Court 
decision  and  the  effective  date  of  the 
HCS  to  provide  an  adequate  period  for 
the  pubUc  to  respond  to  the  proposals, 
and  for  the  Agency  to  review  those 
comments  cmd  recL-aft.  if  necessary,  the 
rule  changes  in  final  form.  Therefore,  the 
Agency  has  found  it  "impracticable"  to 
complete  notice  and  comment 
procedures  before  implementing  the  rule 
changes.  Cf.  Retry  v.  Block,  section  737 
F.2d  1193, 1201  (D.a  Cir.  1984) 
(Department  of  Agriculture's  decision  to 
issue  an  interim  rule  was  held  "entirely 
reasonable,  given  the  requisite  time  to 
conduct  a  notice-and-comment 
proceeding."). 

The  most  important  factor  identified 
by  OSHA  in  deciding  to  publish  an 
interim  final  rule  is  that  to  delay 
implementation  of  the  trade  secret 
provisions  or  the  HCS  itself  would  be 
"contrary  to  the  public  interest".  The 
HCS  is  an  occupational  safety  and 
health  standard  designed  to  reduce  the 
incidence  of  chemiodly-related  illnesses 
and  injuries  among  the  14  million 
employees  exposed  to  hazardous 
chemicals  in  the  manufacturing  sector. 
None  of  the  parties  challenging  the  HCS 
contended  that  the  manufacturing  sector 
should  not  be  covered  by  a  hazard 
communication  standard.  See  763  F.2d 
at  736.  Indeed,  the  Third  Circuit  Court  of 
Appeals  found  "there  is  substantial 
evidence  in  the  record  that  the 
manufacturing  sector  has  the  highest 
incidence  rate  of  chemical  exposures 
which  the  Agency  has  authority  to 
regulate."  Id.  at  section  737.  To 
undermine  or  delay  implementation  of 
the  HCS,  most  of  which  was  upheld  by 
the  Court,  by  undertaking  rulemaking 
proceedings  prior  to  adoption  of  this 
interim  rule  would  prevent  the  due  and 
timely  execution  of  OSHA's  function  "to 
assure  so  far  as  possible  every  woiidng 
man  and  woman  in  the  Nation  safe  and 
healthful  working  conditions. ..."  29 
lf.S.C.  651(b). 

Since  the  Court  held  the  trade  secret 
definition  and  the  rule  limiting  trade 
secret  access  to  health  professionals 
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invalid,  delay  in  adopting  the  | 
of  tlw  mtcrim  rale  would  caaM 
!  emplofas  aad 
tenoaa  hasanb  to 
employees  who  need  to  knew  trade 
secret  dMarical  identities  but  t 
access  Mn  direct  ceotradictiaa  of  the 
Court's  decisnnX  and  irreversitile 
economic  bum  to  employers  who 
pabUsk  bamafide  frade  secret 
inf  ormstian  that  they  would  have 
legitimately  wilhheU  had  tfaay  been 
given  gadsnca  as  to  the  apphcable  tew. 
Therefore,  bacaaee  chemical 
manalactsRrs.  inporters,  and 
distiibutara  had  to  be  in  conpBance 
with  the  HCS  by  November  2S.  IStS,  and 
requheyridance  as  near  to  that  date  as 
poambU.  the  interim  rale  is  effective 
immediateiy.  Ql  Aaericaa  FMerotian 
of  Govermaemt  Emptoyeea  v.  BhxA,  655 
FJd  115S.  1157  (D.C  Cir.  1981)  ("cood 
cause"  existed  for  issuing  intehm  rales 
where  court  otder  creat^  a  sudden 
need  for  new  regulatians  to  provide 
necessary  guidMce  to  the  affected 
industry  and  where  coafsskm  and 
economic  harm  would  result  from  their 
absence). 

OSHA  would  like  to  stress,  however, 
that  although  it  believes  there  is  ample 
"good  cause"  for  implementing  these 
modifications  at  the  time  of  their 
publication.  OSHA  intends  to  complete 
its  review  of  tfie  public's  comments  on 
these  issues  as  soon  as  possible.  If  any 
further  OKxCBcations  to  the  KCS  are 
deemed  necessary  as  a  result  of  that 
review,  they  wiU  be  promulgated  in  an 
expeditious  manner. 

IV.AMlysesaf 

Regulataiy  nexMlity. 
Enviroomsntai 


The  US.  Court  of  Appeals  for  the 
Third  Circuit  has  ordered  OSHA  to 
levise  the  definition  of  trade  secrets  in 
the  Hazard  Comaiunication  Standard 
(HCS),  and  to  expand  access  to  trade 
secrets  to  employees  and  their 
designated  representatives.  The  revisiou 
of  the  definition  in  response  to  the  Conri 
does  not  change  OSHA's  interpretation 
of  "trade  secret"  raider  the  standard, 
since  OSHA  has  always  intended  to 
interpret  that  term  consistent  wiA  tfie 
factors  generally  agreed  upon  under 
common  law  in  this  ares.  These  factors 
have  been  described  in  detafl  in 
preceding  sections  of  this  preamble. 
Tberefmre,  OSHA  believes  that  the 
revisioa  of  the  defintion  does  not  affect 
the  costs  off  the  standard.  The  following 
disoiion  dsals  solely  with  a  general 
assessment  of  the  parameters  of  the 
regulatory  situation  resulting  from 
implementing  the  Court's  direction,  and 

for  expended  access  to  trade  secret 


information.  OSHA's  analysts  indicates 
that  this  is  not  a  major  rwle. 

Under  the  final  rule,  physicians  and 
nasses  are  snIJItod  to  receive  trade 
secnis  from  chemical  inanafoctures  and 
importers  to  provide  necessary  medical  . 
treatment  in  emergency  situations.  In 
nonemergency  sitwationa,  OSHA's  final 
standard  pnM^ded  acoasa  to  trade  secret 
chenricd  identities  to  health 
professionals  fi.e.  physicians,  industrial 
liygieiiists;  toxicologists  and 
epidemiologists)  under  specific 
con<fitiotts  of  need  and  oonfidentiahty. 
The  health  professionals  could  obtain 
trade  secrets  when  there  was  an 
occupational  health  need  for  that 
information  (as  defined  in  29  CFR  1910i 
IZOOOKaXii)).  and  when  die  professional 
requcsbng  A«  infoosatian  demoastr^ed 
the  means  to  protect  the  confidentiality 
of  the  trade  secret  and  was  wflhng  to 
sign  an  ayeaiueut  to  do  so. 

Health  professionals  could  refer 
employer  denials  of  their  requests  for 
trade  secrets  to  OSHA  for  a 
determination  as  to  whedier  their 
requests  were  kiqxoperly  denied.  The 
HCS  placed  on  health  prafssatoaais  die 
burden  of  demonstrating  to  OSHA  that 
their  procederes  were  adefpute  to 
protect  the  secrets.  Employers  clainraig 
trade  secrets  were  reqmred  to 
sobatsntiate  those  claims  if  they  denied 
a  raqaest  &«n  a  healdi  professionat  for 
the  inlonnation. 

The  mmriicr  of  chemical  substances 
and  BMxtares  which  manafactiffers  and 
importers  daim  to  be  trade  secrets  wiB 
obviously  affect  the  impact  of  tins  rule. 
However,  the  extent  of  such  daims 
cannot  be  quantitatively  determine. 
There  are  a  nnraber  of  factors  that 
should  serve  to  limit  the  number  of  such 
ctohns  ander  the  rule,  and  thus  hmtt  the 
requests  far  such  iitforawtion.  OSHA 
behcves  thitf  prodacers  of  commodity 
chemicals  (single  substances)  will 
generally  have  very  few  claims,  since 
they  «e  marketiqg  these  chemicals  by 
specific  nasM  and  not  under  some 
unidenitified  proprietary  name. 
Formnlators  of  products  are  more  likely 
to  claim  that  identities  of  chemicals  in  a 
mixtme  are  trade  secrets.  It  should  be 
noted,  hoarever,  that  for  mixtures,  the 
HCS  does  not  require  that  information 
hi  disclosed  for  hazardoas  chemicals  in 
trace  conoentratians  of  less  than  one 
pecent,  sod  one  tenth  of  one  percent  for 
carcinogens.  The  stoKlard  also  does  not 
require  that  process  inl(»mation  or  the 
percentages  of  the  ingredients  in  a 
mixtare  be  disclosed.  Many  trade 
secrets  involve  these  types  of 
informatiaii.  rather  than  )ast  die  ^ledfic 
chemical  identity.  If  an  ingredient  is  not 
hazardous,  disclosure  is  not  required. 


and  if  a  sKxtare  has  been  tested  as  a 

whole  and  found  not  to  be  hazardoas. 

The  existence  of  dto  nife  Hselffshoidd 
serve  to  dlsyirfsb  the  numhcnef  trade 
secret  daiam.  hi  the  paeC  imtilnyi  iii 
provided  information  on  cheiMcals 
voluntarily,  not  as  a  response  to 
regulatory  reqoiremenls.  Hias  since 
there  was  no  requlrsment  to  divulge 
informatien,  some  es^iloyers  frequently 
ident^ed  such  data  as  being 
proprietary.  The  requirements  of  the 
rule,  comliiued  with  the  increased  desire 
of  customers  to  receive  all  available 
information  on  a  product,  have  caused 
many  employers  to  reew^ate,  and 
limit,  Iheirtrade  secret  daims.  Thus  aH 
of  these  factors  combined  shoidd  serve 
to  hmst  daims  overall,  and  subsequently 
limM  the  need  for  health  professionals, 
employees,  or  designated 
representatives  to  request  such 
informatioR^ 

Economic  impact  of  die  interim  final 
rube 

ha  order  to  estimate  Mm  cost  of  access 
to  trade  secret  chemical  identities 
provided  by  the  Court  order,  OSHA  fir^ 
esthnated  dM  coato  swociated  with  the 
access  allowed  to  health  proiessioaals 
underthc  HC&  Then  OKiA  esthnated 
the  combined  costs  of  access  for  health 
professionals  and  em^yees  and  their 
designated  representotives.  and 
subtracted  die  cost  of  access  for  healdi 
professionals  to  find  the  difference,  h  is 
necessary  to  canpate  dw  aditittenel 
cost  of  the  Court  order  m  this  way 
because  the  average  coat  of  processing 
requeate  is  not  a  ooastant  (see  below). 

The  coal  of  allowing  access  to  trade 
secret  chemical  identities  is  a  function 
of  the  number  of  requests.  This  costs 
can  be  calculated  as  the  prodoct  of  dm 
nuBibcr  of  reqaeste  (N)  times  dw 
average  coat  of  processing  a  request. 
OSHA  recognizes  that  the  cost  of 
considoiag  and  responding  to  an 
individual  reqneat  witt  depend  upon  the 
circnmstanoes  i^iueiwfiiig  Aat  request 
and  upon  the  management  practicea  of 
the  craiHiany  receiving  dvat  request  The 
varying  cirannataMoes  and  amnagement 
practices  sriB  no  doobt  result  in  a  wide 
range  of  coats  for  processing  these 
requests. 

For  the  initial  mid-peint  of  the  range 
of  managerial  and  tcgal  sesomces 
associated  with  ocnsidering  and 
respoiMfing  to  a  reqaest,  OSHA 
estimated  that  a  request  wouU  use  an 
average  of  4  hours  of  management  time 
at  $25  per  hear  and  4  hows  of  legal 
counsel  at  $50  per  hour.  This  yields  mi 
initial  average  coat  of  reaources  for 
processmg  a  reqnest  of  $300.  However. 
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companies  can  be  expected  to  handle 
each  subsequent  request  more 
efficiently.  Therefore,  OSHA  expects 
that  the  average  cost  of  processing  a 
request  would  decline  as  the  number  of 
requests  gets  larger,  from  the  initial 
average  of  $300  each  for  a  few  requests 
to  an  average  $125  each  for  70,000 
requests  (about  two  hours  of 
management  time  and  an  hour  and  a 
half  of  legal  counsel  time).  Therefore,  for 
the  average  cost  OSHA  uses  a  function 
which  declines  as  the  number  of 
requests  increases.  The  formula  is 
l$100+($2W)/(N)/l000-(-10))].  This  cost 
function  reflects  economies  of 
experience  that  are  obtained  as  the 
number  of  requests  increases.  Of  course, 
the  total  cost  increases  as  the  number  of 
requests  increases. 

OSHA  has  alternative  assumptions 
for  the  number  of  requests  that  would 
have  been  made  in  the  absence  of  the 
Court  order.  These  provide  a  high  and 
low  estimate  of  the  cost  to  business  of 
the  access  afforded  to  health 
professionals.  OSHA  hypothesizes  that 
the  number  of  persons  who  would  make 
requests  for  trade  secret  chemical 
identities  (in  the  absence  of  the  Court 
order)  is  approximately  equal  to  the 
number  of  members  of  the  American 
Industrial  Hygiene  Association  (AIHA). 
or  about  6000.  This  number  is  greater 
than  the  number  of  other  health 
professionals  working  at  manufacturing 
facilities.  For  example,  the  American 
Occupational  Medicine  Association  has 
about  4900  members,  but  only  a  smaller 
subset  of  those  members  work  at 
manufacturing  plants  (the  actual  number 
is  not  known). 

OSHA  expects  that  industrial 
hygienists  will  work  in  concert  with 
physicians  on  these  matters  and 
duplication  of  requests  will  be  avoided. 
Therefore,  the  number  of  physicians  is 
not  added  to  the  estimated  6000 
requesters.  OSHA  further  assumes  that 
the  requesters  would  make  an  average 
of  1  or  2  requests  per  year.  This  number 
is  assumed  to  be  small,  because  even 
though  access  to  trade  secret  chemical 
identities  extends  the  scope  of  inquiry 
for  the  health  professionals,  they 
continue  to  have  their  regular 
responsibilities.  This  yields  from  6,000  to 
12,000  requests  a  year,  at  a  cost  of  $1.3 
million  to  $2.3  million,  based  on  the 
average  cost  of  processing  requests 
discussed  above. 

In  response  to  the  Court's  decision, 
and  since  the  other  provisions  relating 
to  trade  secret  disclosure  were  held  to 
be  valid,  OSHA's  interim  final  rule  gives 
employees  and  their  designated 
representatives  access  to  trade  secret 
chemical  identities  under  the  same 


conditions  as  health  professionals. 
Consequently,  employees  and  their 
representatives  will  have  to  submit 
vnitten  requests  establishing  a  need-to- 
know  the  information  and  be  willing  to 
sign  a  confidentiality  agreement. 

It  should  be  noted  that  the  cost  to  the 
requestor  of  maintaining  adequate 
security  for  trade  secret  information  will 
influence  the  number  of  requests  and, 
therefore,  will  affect  the  cost  of  access. 
However,  this  cost  is  not  a  cost  of  the 
standard,  because  it  is  not  a  cost  to  a 
business  that  is  required  to  release  the 
information. 

The  Court  order  creates  a  wide  pool 
of  people  who  could  conceivably  have 
access  to  trade  secrets,  but  OSHA  has 
reason  to  believe  that  the  actual  number 
of  requests  will  be  small.  Under  a 
related  rule,  the  Access  to  Employee 
Exposure  and  Medical  Records 
regulation  (29  CFR  1910.20),  employees 
are  permitted  access  to  information 
about  their  hazardous  exposures  upon 
request.  No  information  need  be 
disclosed  by  employers  automatically.  A' 
review  of  OSHA  enforcement  data 
regarding  that  rule  reveals  that  only 
approximately  20  citations  a  year  result 
from  complaints  received  from 
employees  not  receiving  requested 
information  under  the  access  rule.  If 
requests  are  infrequent  when 
information  is  not  sent  automatically, 
then  they  should  also  be  infrequent 
under  the  HCS  when  employees  are 


given  extensive  information  regarding 
haztirds  and  and  precautions  for  safe 
use. 

OSHA  estimates  that  the  number  of 
employees  and  designated 
representatives  who  might  request  trade 
secret  chemical  identities  will  be 
determined  by  industry's  use  of 
hazardous  chemicals  and  the  related 
presumption  that  trade  secrets  are  most 
commonly  found  in  those  industry 
sectors  with  high  hazardous  chemical 
usage.  Industry  sectors  potentially 
affected  by  the  Court  onler  were 
identified  and  the  expectation  of  trade 
secret  requests  was  made  based  upon 
OSHA's  assessment  identifying  use  of 
hazardous  chemicals.  Table  1  projects 
the  results  of  the  different  request 
expectations  for  each  industry  affected. 
OSHA  estimates  the  number  of  requests 
that  will  be  made  by  employees  and 
their  designated  representatives  by  2 
digit  Standard  Industrial  Classification 
(SIC)  Codes.  The  estimated  total  number 
of  these  requests  is  the  sum  of  the 
products  of  the  number  of  production 
workers  in  each  of  the  affected  SICs 
^imes  the  expected  rate  of  requests  per 
thousand  production  workers  in  that 
SIC.  There  is  a  high  and  a  low  rate  for 
each  SIC.  The  rates  of  requests  per 
thousand  woricers  are  highest  (4  to  8)  in 
chemical  and  related  industries.  OSHA 
estimates  that  there  will  be  about  11,000 
to  21,000  employee  requests  per  year  for 
access  to  trade  secret  information. 


Tabi£  1.— Estimation  of  Requests  for  Trade  Secret  Chemical  loernrnES  From 
Employees  and  Their  Designated  Representatives 


'S? 

Industry  dMcripton 

Produo- 
tton 

mrofkars' 
(hundreds) 

1,0db  wbrtiiirs 

RaiBSOt 
praiscMd 

fWIUMiS 

22 

TmtHe  Mill  Producia 

616 
480 
350 
458 

504 
99 

522 

172 

406 

638 

1.066 

1347 

1.201 

1.070 

362 

260 

li>toZO 

l.OtoiO- 

1.0to3X).._ 

1.0  to  2.0 

4.0  to  6.0 

4.0  to  8.0 _... 

4.0  to  8.0 

iOto4.o 

2.0  to  3.0 

0.5  to  1.0 _ 

0.5  to  1.0 

0.5  to  1.0 

05  to  1.0 

0.5  to  1.0 

0.5  to  1.0 

1.0  to  iO     -... 

618  to  1736. 
460  to  860. 

350  to  I.oaa 
4seto9ia 

2.016  to  4.032. 
366to7B2 
a06e  to  4.176. 
344  to  886. 
816  to  1.224. 
320  to  638. 
533  to  1.06a 
674  to  1.347. 
601  to  1.201. 
535  to  1.07a 
181  to  362. 
280  to  560. 

24 

Lumber.  Wood  Prod. ,     , 

25 

26 

Paper.  ANwd  Prod. 

28 

Chemiciil*  AHmrt  Pmrf           

29 

Petrol.  Coal  Prod 

30 

Rubber  M«r.  Pluntira            

31 

Loattier  Leather  Prnd   ..                    

32 

Stone.  Clay.  Glaas 

33 

Primary  Metm                  

34 

Fabncatoc  Malal  Prml 

35 

M«r.hin<>ry,  nm  alac^ric 

36 

Electric  *  FlertrrviK-        

37 

TrarKportatmn  Fc)iiip              

38 

Instrurrwnts  6  Releled 

39 

Mac.  Manulactuong 

9.577 

lOMOto 
21J21. 

Totals 

■  From  me  196S  Statistical  Abstract  of  the  UnHed  Stales. 
Note  thai  lour  major  SIC  groups  (20.  Food  and  kmdred  products:  21.  Tobacco  manutacture:  23.  Appwsl  manulaclura:  w« 
27.  Printing)  are  not  IndudecT  They  are  not  expected  to  be  a  signilicarM  some  d  these  requests. 


The  extension  of  access  to  employees 
and  their  designated  representatives 
under  the  Court  order  increases  the 
number  of  requests  by  about  11.000  to 
21,000  (the  low  and  high  estimates).  As 


stated  previously,  OSHA's  low  and  high 
estimates  of  the  number  of  requeiUs  by 
health  professionals  are  6,000  and  12,000 
respectively.  Therefore,  the  low 
estimates  of  requests  fit>m  health 
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profeMionait  and  employees  and  their 
designated  representatives  add  to  about 
17,000  (6,000  plus  11,000  requests).  The 
high  estimates  of  requests  from  health 
professionals  and  employees  and  their 
designated  representatives  add  to  about 
33,000  (12.000  plus  21,000).  Therefore,  the 
combined  cost  of  access  for  health 
professionals  and  employees  and  their 
designated  representatives  will  be  from 
$3.0  million  to  $4.8  millioB,  with  the 
Court  order  accounting  for  $1.7  million 
to  $2.5  miRion.  Compared  with  the  total 
aimual  cost  of  the  FfCS  prior  to  the 
Court  order  ($158.78  million),  the  Court 
order  may  add  from  1.1%  to  1.6%  to  the 
cost. 

Regulatory  f/exAility  and 
environmentai  iaipact  anafysis 

OSHA  cannot  perform  a  regulatory 
flexibility  anatyam  on  the  access  to 
trade  secrets  order  by  the  Court,  as 
OSHA  is  not  in  a  pooilion  to  coasider 
altematrres  (hat  rai^  reduce  the  costs 
of  compliance  to  busRiess.  fai  any  event, 
the  costs  of  die  Coart  order  (as 
determined  above)  cannot  be  seen  to 
present  any  siiprificant  economic  burden 
to  mdiMtry  as  a  whole  or  to  small 
entities. 

The  inferin  final  rale  has  been 
reviewed  in  acoordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NQ>A)  of 
1980  H2  U.S.C.  4321 X  the  GmdeHnes  of 
the  Cowicil  on  EnviruiHBental  Qaafity 
(CEQ)  (40  CFR  Part  1509,  md  OSHA's 
DOL  NEPA  Compliance  regulations  (29 
CFR  Part  11).  As  a  resutt  of  (his  review, 
the  Agency  has  detcnained  that  the 
interim  rule  will  not  »i^>r)cantly  affect 
the  enviionmenL 

V.  PMbfic  PartidiMtiaB 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argmnentfi  on  this  interim  rule.  These 
commenta  must  be  received  on  or  before 
Jamiary  27, 1966.  and  be  submitted  hi 
qwadrufrficate  to  the  Docket  Officer. 
Docket  H-022C.  Occupational  Safety 
and  Health  Admioistratioa,  Room 
NatTA  200Coo8titation  Avenue,  NW., 
Washii^jton.  DC  20210;  (202)  523-7894. 
WtittcB  aabnussioBS  must  clearly 
identify  fte  provisions  of  the  interim 
rele  which  are  addressed,  and  the 
position  taken  on  each  issue. 

All  written  submissiona.  as  well  as 
other  information  gathered  by  the 
Agency,  will  be  considered  in  any  actioa 
taken.  The  record  of  this  rulemaking, 
including  written  coouneDts  and 
materials  submitted  in  response  to  this 
notice,  will  be  available  for  inspection 
and  copying  in  the  Docket  Offiae,  Room 
N3670,  at  the  above  address,  between 
the  hours  of  8:15  a.m.  and  4:45  p.m. 


VL  Autfaodty.  Siyutun.  and  Interim 
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representatives,  in  accordance  with  the 
applicable  proviakNoa  of  this  pacagraph. 


This  deoment  vraa  prepared  under 
the  diractiaR  of  Pktridc  R.  Tyaon,  Act^ 
AsaiataBt  Secretary  for  Ocoqwtkmal 
Safety  and  HaaMl.  US.  Depotawnt  of 
Labor.  20P  Coaatit^oa  Aveaoe.  NW.. 
Washington,  DC  202ia  Poraaaat  to 
sections  8(b),  a(c)  awi  8(g)  ef  die 
OccapatioMt  Safety  and  Healtti  Act  of 
1970 12» use.  865, 657).  section 4  of  the 
Adninislrathre  l¥ocad«e  Act  (5  U.S.C 
553).  Scoetary  of  Labor's  Order  Na  »- 
83  (48  PR  3S73(H  and  29  CFR  1911.5.  29 
CFR  1910.1200  is  hereby  amended  as  set 
forftbekiw. 

List  of  SiAjacU  ia  29  CFR  Part  1918 

Ocaqsatianal  Safe^  awl  Heahfa, 
Hazard  CaaaMoiication. 

Signed  at  Wasbuigtuu.  DC  Ilss  2Sth  day  of 
November  1985. 
Patrick  K.  TyaoB. 

Acting  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

PART  1»1»-{AMEIIDEO] 

1.  The  aathority  citatioa  for  Subpart  Z 
of  Part  1910  is  ameaded  by  adding  the 
following  citaten: . 

Authflri^.  Sacs.  8  sad  8.  Occupaliial 
Safety  aod  HeaMi  Act  2t  U.S.C.  tU,  057; 
Secretary  of  Labor's  Orden  No.  12-71  (30  FR 
8754>,  •-7»  (41  FR  2S06»V  or  9-«3  ^  FR 
35736)  as  applicable;  aod  29  CFR  Part  ini. 

Section  1910.1200  also  issued  under  5 
U.aC.S53. 


2.  Section  1910.1200  of  Title  29  of  the 
Code  of  Federal  Regulations,  is 
amended  by  revising  the  definition  of 
'Trade  secret"  in  paragraph  (c),  by 
revising  (i)(l)tiv),  (i)(3)  introductory  text, 
\m)imi  (i)(3)(v),  (i)(6).  (i)(7Mi),  (iM8). 
(iK»)introdTrctory  text,  (iM^ii),  (iK»)(ai). 
and  (i)(10)(i).  and  adding  a  new 
Appemhx  D,  to  read  as  foflows: 

S  1910.1200    Hazard  conraunlcaSoa. 

***** 

(cl 

"Trade  secret"  means  any 
confidential  formula,  pattern,  process, 
device,  information  or  compdatioR  of 
information  that  is  used  in  an 
employer's  business,  and  that  gives  the 
employer  an  opportunity  to  obtain  an 
advantage  over  competitors  who  do  not 
know  or  aae  it  Appendix  D  sets  out  the 
criteria  to  be  used  in  evaluating  trade 
secrets. 


(3)1111 
chomka)  Bnaafactarer.  iaporter, 
employer  ahaU.  Dpm  reqaest,  i 
spedfic  chearical  ideatity.  otherwise 
permitted  to  be  aritUield  under 
paragraph  (i)(l)  of  tins  seclicMi,  to  a 
heal^  ptofaaaional  (i.e.  physictaa. 
isdualiial  hygjerast  toxicoiagist, 
epidemiologist),  providing  medical  or 
other  occapatiaaial  health  services  to 
exposed  eraptoyceCs),  and  to  empbiyees 
or  designated  fcpreoeatatives.  if: 

(iii)  Ine  re<]aeet  explains  in  detefi 
vniy  the  discioenre  of  the  specific 
chc^iical  identity  is  essentia!  and  that 
in  lieu  thereof,  the  disdosBre  of  the 
following  information  to  the  heaMi 
professional,  employee,  or  designated 
representative,  wontd  not  satisfy  ^ 
purposes  described  in  paragraph  fT)(3K^} 
of  dkis  section: 


(!)•    •    •fl)*    •    • 

(iv)  The  specific  chenilcaf  identity  is 
made  avatlabfe  to  health  professionals, 
employees,  and  designated 


(v)  The  health  professional,  and  the 
employer  or  contractor  of  the  services  of 
the  heahh  professional  (i.e.  downstream 
emptoyer,  labor  oi^nization,  or 
individual  employee),  employee,  or 
designated  representa^e.  agree  in  a 
written  confidentiality  agreement  that 
the  health  professional,  employee,  or 
designated  representative,  will  not  use 
the  trade  secret  information  for  any 
purpose  other  than  tfw  health  needts}  - 
asserted  and  agree  not  to  release  die 
information  under  any  circumstances 
other  than  to  OSHA,  as  provided  in 
paragraph  (i)(e)  of  this  section,  except  as 
authorized  by  the  terms  of  die 
agreement  or  by  the  chemical 
manufacturer,  importer,  or  emjrfoyer. 
***** 

(^  If  the  health  professional, 

employee,  or  designated  representative 

receiving  the  trade  secret  iaformation 

decides  that  there  is  a  need  to  disclose  it 

to  OSHA.  the  chemical  nuuaufactarer, 

importer,  or  empktyer  who  provided  the 

information  shall  be  inSomed  by  the 

health  profiesaiooal.  employee,  or 

designated  representative  prior  to.  or  at 

the  same  time  as,  such  disclosure. 
(7j*  *  * 

(i)  Be  provided  to  the  beakh 
professional,  employee,  or  desi^ated 
representative,  witi^  thirty  days  of  the 
request; 

***** 

i^  The  heaUi  profeestonal.  empioyee. 
or  deiigimtid  repseaentative.  whoee 
nqaeal  for  informatioa  is  denied  under 
paragraph  ii^a)  of  thia  sectioo  nay  refcr 
the  request  and  the  wnritten  denial  of  the 
request  loOSlA  Coroonsideratieo. 
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(9)  When  a  health  professional, 
employee,  or  designated  representative 
refers  the  denial  to  OSHA  under 
paragraph  (i)(8)  of  this  section.  OSHA 
shall  consider  the  evidence  to  determine 
if: 


(ii)  The  health  professional,  employee, 
or  designated  representative,  has 
supported  the  claim  that  there  is  a 
medical  or  occupational  health  need  for 
the  information:  and 

(iii)  The  health  professional, 
J     employee,  or  designated  representative, 
has  demonstrated  adequate  means  to 
protect  the  confidentiality. 

(10)(i)  If  OSHA  determines  that  the 
specific  chemical  identity  requested 
under  paragraph  (i)(3)  of  this  section  is 
not  a  bona  fide  trade  secret,  or  that  it  is 
'  a  trade  secret,  but  the  requesting  health 
professional,  employee,  or  designated 
representative  has  a  legitimate  medical 
or  occupational  health  need  for  the 
information,  has  executed  a  written 
confidentiality  agreement,  and  has 
shown  adequate  means  to  protect  the 
confidentiality  of  the  information,  the 
chemical  manufacturer,  importer,  or 
employer  will  be  subject  to  citation  by 
OSHA. 


Appendix  D  to  S  1910.1200— Definition 
of  "Trade  Secret"  (Mandatory) 

The  following  is  a  reprint  of  the 
Restatement  of  Torts  section  757, 
comment  b  (1939):. 

b.  Definition  of  trade  secret.  A  trade 
secret  may  consist  of  any  formula, 
pattern,  device  or  compilation  of 
information  which  is  used  in  one's 
business,  and  which  gives  him  an 
opportunity  to  obtain  an  advantage  over 
competitors  who  do  not  know  or  use  it. 
It  may  be  a  formula  for  a  chemical 
compound,  a  process  of  manufacturing, 
treating  or  preserving  materials,  a 
pattern  for  a  machine  or  other  device,  or 
a  list  of  customers.  It  differs  from  other 
secret  information  in  a  business  (see 
9  759  of  the  Restatement  of  Torts  which 
is  not  included  in  this  Appendix)  in  that 
it  is  not  simply  information  as  to  single 
or  ephemeral  events  in  the  conduct  of 
the  business,  as.  for  example,  the 
amount  or  other  terms  of  a  secret  bid  for 
a  contract  or  the  salary  of  certain 
employees,  or  the  security  investments 
made  or  contemplated,  or  the  date  fixed 
for  the  announcement  of  a  new  policy  or 
for  bririging  out  a  new  model  or  the  like. 
A  trade  secret  is  a  process  or  device  for 
continuous  "use  in  the  operations  of  the 
business.  Generally  it  relates  to  the 
production  of  goods,  as,  for  example,  a 
machine  or  formula  for  the  production  of 
an  article.  It  may,  however,  relate  to  the 


sale  of  goods  or  to  other  operations  in 
the  business,  such  as  a  code  for 
determining  discounts,  rebates  or  other 
concessions  in  a  price  list  or  catalogue, 
or  a  Ust  of  specialized  customers,  or  a 
method  of  bookkeeping  or  other  office 
management  « 

Secrecy.  The  subject  matter  of  a  trade 
secret  must  be  secret.  Matters  of  public 
knowledge  or  of  general  knowledge  in 
an  industry  cannot  be  appropriated  by 
one  as  his  secret.  Matters  which  are 
completely  disclosed  by  the  goods 
which  one  markets  cannot  be  his  secret 
Substantially,  a  trade  secret  is  known 
only  in  the  particular  business  in  which 
it  is  used.  It  is  not  requisite  that  only  the 
proprietor  of  the  business  know  it  He 
may,  without  losing  his  protection, 
communicate  it  to  employees  involved 
in  its  use.  He  may  likewise  communicate 
it  to  others  pledged  to  secrecy.  Others 
may  also  know  of  it  independenUy,  as, 
for  example,  when  they  have  discovered 
the  process  or  formula  by  independent 
invention  and  are  keeping  it  secret. 
Nevertheless,  a  substantial  element  of 
secrecy  must  exist  so  that,  except  by 
the  use  of  improper  means,  there  would 
be  difficulty  in  acquiring  the 
information.  An  exact  definition  of  a 
trade  secret  is  not  possible.  Some 
factors  to  be  considered  in  determining 
whether  given  information  is  one's  trade 
secret  are:  (1)  The  extent  to  which  the 
information  is  knoum  outside  of  his 
business:  (2)  the  extent  to  which  it  is 
known  by  employees  and  others 
involved  in  his  business:  (3)  the  extent 
of  measures  taken  by  him  to  guard  the 
secrecy  of  the  information;  (4)  the  value 
of  the  information  to  him  and  his 
competitors:  (5)  the  amount  of  effort  or 
money  expended  by  him  in  developing 
the  biformation;  (6)  the  ease  or  difficulty 
with  which  the  information  could  be 
properly  acquired  or  duplicated  by 
others. 

Novelty  and  prior  art  A  trade  secret 
may  be  a  device  or  process  which  is 
patentable:  but  it  need  not  be  that  It 
may  be  a  device  or  process  wrhich  is 
clearly  anticipated  in  the  prior  art  or  one 
which  is  merely  a  mechanical 
improvement  that  a  good  mechanic  can 
make.  Novelty  and  invention  are  not 
requisite  for  a  trade  secret  as  they  are 
for  patentability.  These  requirements 
are  essential  to  patentability  because  a 
patent  protects  against  unlicensed  use  of 
the  patented  device  or  process  even  by 
one  who  discovers  it  properly  through 
independent  research.  The  patent 
monopoly  is  a  reward  to  the  inventor. 
But  such  is  not  the  case  with  a  trade 
secret  Its  protection  is  not  based  on  a 
policy  of  rewarding  or  otherwise 
encouraging  the  development  of  secret 
processes  or  devices.  The  protection  is 


merely  against  breach  of  faith  and 
reprehensible  means  of  learning 
another's  secret.  For  this  limited 
protection  it  is  not  appropriate  to 
require  also  the  kind  of  no\'elty  and 
invention  which  is  a  requisite  of 
patentability.  The  nature  of  the  secret  is. 
however,  an  important  factor  in 
determining  the  kind  of  relief  that  is 
appropriate  against  one  who  is  subject 
to  liability  under  the  rule  stated  in  this 
Section.  Thus,  if  the  secret  consists  of  a 
device  or  process  which  is  a  novel 
invention,  one  who  acquires  the  secret 
wrongfully  is  ordinarily  enjoined  from 
further  use  of  it  and  is  required  to 
account  for  the  profits  derived  from  his 
past  use.  If,  on  the  other  hand,  the  secret 
consists  of  mechanical  improvements 
that  a  good  mechanic  can  make  without 
resort  to  the  secret  the  wrongdoer's 
liability  may  be  limited  to  damages,  and 
an  injunction  against  future  use  of  the 
impiovements  made  with  the  aid  of  the 
secret  may  be  inappropriate. 

Information  not  a  trade  secret 
Although  given  information  is  not  a 
trade  secret,  one  who  receives  the 
information  in  a  confidential  relation  or 
discovers  it  by  improper  means  may  be 
under  some  duty  not  to  disclose  or  use 
that  information.  Because  of  the 
confidential  relation  or  the  impropriety 
of  the  means  of  discovery,  he  may  be 
compelled  to  go  to  other  sources  for  the 
information.  As  stated  in  Conunent  a 
even  the  rule  stated  in  this  Section  rests 
not  upon  a  view  of  trade  secrets  as 
physical  objects  of  property  but  rather 
upon  abuse  of  confidence  or  impropriety 
in  learning  the  secret.  Such  abuse  or 
impropriety  may  exist  also  where  die 
information  is  not  a  trade  secret  and 
may  be  equally  a  basis  for  liability.  The 
rules  reladng  to  the  liability  for  duties 
arising  from  confidential  relationships 
generally  are  not  within  the  scope  of  the 
Restatement  of  this  Subject.  As  to  the 
use  of  improper  means  to  acquire 
information,  see  S  759. 
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summary:  Section  107(d]  of  the  Clean 
Air  Act,  as  amended,  provides  for  the 
designation  of  areas  as  either 
attainment,  nonattainment  or 
unclassified  with  respect  to  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  EPA  today  takes  final  action 
to  redesignate  the  New  Madrid, 
Missouri,  area  from  secondary 
nonattainment  to  attainment  with 
respect  to  the  NAAQS  for  total 
suspended  particulates  (TSP).  This 
redesignation  is  based  on  a  request  from 
the  Missouri  Department  of  Natural 
Resources  (MDNR). 

EFFECnvc  OATC  This  designation  is 
effective  December  27, 1985. 

AOORESSes:  The  State  submittal  is 

available  for  inspection  during  normal 

business  hours  at  the  following 

locations: 

Environmental  Protection  Agency,  728 

Minnesota  Avenue,  Kansas  City, 

Kansas  66101 
Missouri  Department  of  Natural 

Resources,  1101  Rear  Southwest 

Boulevard,  Jefferson  City,  Missouri 

65102 

FOR  RIRTHCR  INFORMATION  CONTACT: 
Deann  K.  Hecht  at  (913)  236-2893,  FTS 
757-2893.  / 

SUPFIEMENTARV  INFORMATION:  In 

response  to  section  107(d)  of  the  Clean 
Air  Act  as  amended,  EPA  and  the  State 
of  Missouri  have  designated  ail  areas  of 
the  State  as  attaining  the  NAAQS,  not 
attaining  the  NAAQS,  or  having 
insufficient  data  to  make  a 
determination.  An  attainment  area  is 
one  in  which  the  air  quality  does  not 
exceed  the  standards.  A  nonattainment 
area  is  one  in  which  the  air  quality  is 
worse  than  the  standards.  An 
unclassified  area  is  one  for  which  there 
are  insufficient  data  to  determine 
whether  the  area  is  attainment  or 
nonattainment  At  40  CFR  Part  81, 
Subpart  C  the  areas  of  the  State  which 
are  nonattainment  for  one  or  more 
pollutants  are  identified. 

On  December  17, 1984,  the  MDNR 
submitted  a  request  to  redesignate  the 
New  Madrid  area  from  secondary 
nonattainment  to  attainment  with 
respect  to  the  NAAQS  for  TSP.  The 
secondary  NAAQS  for  TSP  is  a  24-hour 
value  of  150  micrograms  per  cubic 
meter,  not  to  be  exceeded  more  than 
once  per  year. 

EPA  reviewed  the  State's  request  and 
determined  that  it  met  agency 
redesignation  policy.  The  current  section 
107  redesignation  policy  is  sunmiarized 
in  a  memorandum  from  EPA's  Office  of 
Air  Quality  Planning  and  Standards 


(OAQPS),  dated  April  21. 1983.  The 
policy  is  further  clarified  in  a  December 
23, 1983,  memorandum  from  the  Control 
Programs  Operation  Branch  of  OAQPS. 

On  March  5, 1985,  EPA  published  a 
proposal  to  approve  the  State's 
redesignation  request  (50  FR  8751).  The 
proposal  discusses  EPA's  review  of  the 
State's  submittal;  therefore,  that 
discussion  is  not  repeated  in  this  notice. 
No  public  comments  were  received  on 
the  proposal. 

Action:  EPA  takes  final  action  to 
redesignate  the  New  Madrid  area  from 
secondary  nonattainment  to  attainment 
for  TSP. 

EPA  also  takes  final  action  to  clarify 
the  applicability  of  the  State's  permitting 
rules  to  New  Madrid.  On  June  22, 1982 
(47  FR  26833),  EPA  approved  a  new 
Missouri  Rule  10  CSR  10-6.06a  Permits 
Required,  and  amendments  to  Rule  10 
CSR  10-6.02a  Definitions,  involving  the 
review  and  permitting  of  new  sources  of 
air  pollution.  Because  New  Madrid  was 
designated  an  attainment  area  under 
State  regulations,  so  that  the  less 
stringent  attainment  area  permitting 
requirements  applied  to  new  and 
modified  sources  in  the  New  Madrid 
area,  EPA  took  no  action  on  these  rules 
insofar  as  they  pertain  to  the  New 
Madrid  TSP  nonattainment  area.  EPA 
took  this  action  because  under  the 
regulations  enforceable  by  EPA,  the 
requirements  of  40  CFR  Part  51, 
Appendix  S,  applied  to  the  New  Madrid 
nonattainment  area.  EPA  is  now  taking 
final  action  to  remove  the  "no  action" 
provision:  thus,  the  New  Madrid  area 
becomes  subject  to  these  rules  as  a 
result  of  this  redesignation. 

Action:  EPA  takes  final  action  to 
approve  Missouri  Rules  10  CSR  10-6.060, 
and  10  CSR  10-«.020  insofar  as  they 
pertain  to  the  New  Madrid  area. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  today.This 


action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements, 
(see  307(b)(2)). 

List  of  Subjects 
40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter.  Intergovernmental  relations. 

40  cm  Part  81 

Air  pollution  control.  National  Pari(S. 
Wilderness  areas. 

Dated:  November  21, 1985. 
Lea  M.  Thomas, 

Administrator. 

Parts  52  and  81  of  Chapter  I  Title  40 
of  the  Code  of  Federal  Regulations,  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  52 
and  81  continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

PART  52— {AMENDED] 

2.  Section  52.1320  is  amended  by 
revising  paragraph  (c)(37)  to  read  as 
follows: 

S  52.1320    Identification  of  ptoa 


(c)  •  •  • 

(37)  On  April  15. 1982,  the  State  of 
Missouri  submitted  a  new  Rule  10  CSR 
10-6.060,  Permits  Required,  and 
Amendments  to  Rule  10  CSR  10.6020, 
Definitions,  involving  the  review  and 
permitting  of  new  sources  of  air 
pollution.  Included  in  the  plan  are 
provisions  relating  to  the  attainment 
area  (PSD)  new  source  review.  The  plan 
also  includes  new  source  review 
provisions  of  nonattainment  areas  in  the 
State. 


PAFTT  81— (AMENDED] 

§81.326    [AmwMlMl] 

3.  Section  81.326  is  amended  by 
revising  the  following  entry  in  the  table 
"Missouri— TSF'  to  read  as  follows: 


Oeaignatad  are* 


Does  no* 
meet  pnmaiy 


Does  not 


secondary 
standwds 


Cannol  be 


Better  than 
natki«^ 


Msaourt-TSP 


Southeaatam  AOCR  (138).. 
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40  cm  Part  tl 

(A-5-fRL-2930-71 

Designations  of  Araas  for  Air  QuaMty 
Planning  Procaaa  Attainmant  Status 
Daslgnation;  MicMgan 

AQBicv:  U.S.  Environmenta!  ProtecKon 
Agency. 

ACTION:  Final  rulemaking. 

SUMMARV:  This  rulemakii^  revises  the 
total  suspended  particulate  [TSP) 
designation  for  Lapeer  County,  Michigan 
from  nonattainment  to  attainment  This 
revision  is  based  on  a  request  from  the 
State  of  Michigan  to  redesignate  this 
area  and  on  the  supporting  data  the 
State  submitted.  Under  the  Clean  Air 
Act,  designations  can  be  changed  if 
sufficient  data  are  available  to  warrant 
such  change. 

DATE:  This  action  is  effective  January  27. 
198& 

ADDRESSCS:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  S.  Dearborn  Street 
Chicago.  Illinois  60604 
Michigan  Department  of  Natural 
Resources,  Air  Quality  Division.  State 
Secondary  Government  Complex, 
General  Office  Building,  7150  Harris 
Drive.  Lansing.  Michigan  48821. 
FOR  RurrMEa  inrnimation  contact 
Toni  Lesser.  Regulatory  Analysis 
Section,  Air  and  Radiation  Branch 
(5AR-26),  U.S.  Environmental  Protection 
Agency.  Region  V.  230  S.  Dearborn 
Street  Chicago,  Illinois  60604,  (312)  886- 
6037. 

SUPPIEMCNTARV  INPORMATION:  On 

October  10, 1984,  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  submitted  a  request  to  USEPA 
to  redesignate  the  TSP  air  quality 
attainment  status  designation  for  the 
primary  nonattainment  area  near  Imlay 
City  to  attainment.  On  February  20, 
1985,  the  MDNR  submitted  additional  air 
quality  and  meteorological  data  to 
support  its  October  19, 1984, 
redesignation  request.  The  improvement 
in  ambient  TSP  levels  in  the  primary 
nonattainment  area  located  near  Imlay 


City,  Lapeer  County,  Midiigan.  can  be 
attributed  to  the  permanent  shatdown  of 
Almont  Mannfacturing.  USEPA's 
technical  support  document  (TSD)  of 
February  20. 1985,  contains  a  detailed 
review  of  this  redesignation. 

On  May  3. 1985  (50  FR 18880).  USEPA 
published  a  notice  of  proposed 
rulemaking  which  {vovided  a  30-day 
comment  period.  During  that  comment 
period,  no  public  comments  were 
received. 

Hie  ambient  air  monitoring  data 
showed  no  violations  of  the  TSP  NAAQ 
at  the  Imlay  monitor  from  1983  to  1984  in 
Lapeer  County,  Michigan.  Additionally, 
the  MDNR  supplied  verification  of  the 
source  shutdown  which  led  to  reduced 
TSP  emission  levels.  Therefore.  USEPA 
is  approving  the  redesignation  of  the 
Lapeer  County  primary  nonattainment 
area  to  attainment  as  requested  by  the 
State  of  Michigan.  This  designation  is 
defined  at  40  CFR  81.323. 

Under  section  107(d),  the 
Administrator  has  promulgated  the 
NAAQS  attaiiunent  status  of  each  area 
of  every  State.  See  43  FR  8862  (March  3. 
1978)  and  43  FR  45993  (October  5. 1978). 
These  area  designations  may  be  revised 
whenever  the  data  warrant. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  122?!. 

Under  section  307(b)(1)  oi  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  27. 198a  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2).). 

List  of  SulijectB  in  40  CFR  Part  SI 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  ^iovember  21. 1S8S. 
LeeM-ThoMM. 

Administrator. 

PART  81— DESIGNATION  OF  AREAS  . 
FOR  AIR  QUALITY  PLANNiNQ 
PtJRPOSES-MICHfQAN 

Part  81  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 

continues  to  read  as  follows: 

AMttwrity:  42  U.S.C.  7401-7842. 
981.323    CAmsndsd] 

2.  Section  81.323  is  amended  by 
revising  the  following  entries  under  the 
•T^chlgan-TSP"  table: 


OMignMMww 

Doftoiw— 1 

Ooaanol 

inaat 
aeeondanf 

standards 

ctaniiid            fwgww 

MKMKMW-TSP 
ACICH  82  (MKhipwi  Pnrtnn) 

X 

AOCR  122— Except  subveas  (Minad 

K 

1.  B^r  County:  RSE.  TI4N.  SMtoiH  14-16-21-^. 

.'X. 

2  Geneaae  County:  Stvling  on  mduMrW  Avwhw.  north  to  . 

— — 

Pwraon  RoMt  MM  to  Don  llghxii.  «m»  to  Mte*«eooli 

Robert  T   Longway  Boutovard.  mtat  and  aouttwest  to 
Industrial  Avenue. 

3  Midland  County:  R2E.  T14M.  Sadian  14-IS.  21-23.  IS-  . 
28  and  33-35 

4  Muskegon  County   RtSM.  TIN.  Sacton  i  mtt  %  . 
Mm.  T10N.  Sacttons  21.  22.  mt  27-34 

5  Saginaw  County: 

a    Northeast    Sadiott    Stortng  on   TWbaiiaim  . 

X. 

X 



Road,  east  to  t-TS.  aouti  to  WadBMOrth  tumim. 
west  to  1-675  west  and  north  to 
b.  SoiMhwast  SacHon  T12N-R4€.  tie  eaMam  htf  ol  „ 

X 

• 

Section  34  (that  wticti  ia  east  o(  Maple  SbMtt  aid 
Section  35 

• 

• 
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40CFRPart799 
(OPTS-4202W;  FRL-2931-21 

PropylWM  Oxide:  Testing 
R6(|uirwn#nts 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


f.  This  final  rule  promulgated 
under  section  4(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
manufactiuers  and  processors  of 
propylene  oxide  (CAS  No.  75--56-fl)  to 
test  this  chemical  for  developmental 
toxicity.  Test  standards  and  reporting 
deadlines  are  being  proposed  elsewhere 
in  this  issue  of  the  Fadwal  Register. 

DATES:  In  accordance  with  40  CFR  23.5, 
this  rule  shall  be  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  ("daylight"  or  "standard"  as 
appropriate]  time  on  December  11, 1985. 
This  rule  shall  become  effective  on 
January  10, 1986. 

FOR  RNITMER  INFOflMATION  CONTACT: 
Edward  A.  lOein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Room  E-543,  401  M 
Street  SW.,  Washington,  DC  20480.  Toll 
Free:  (800-424-9065).  In  Washington. 
DC:  (554-1404).  Outside  the  USA: 
(Operator  202-554-1404). 

SUPPUEMENTARV  INFORMATION:  In  the 

Federal  Register  of  January  4, 1984  (49 
FR  430),  EPA  issued  a  proposed  rule 
under  section  4(a)  of  TSCA  to  require 
testing  of  propylene  oxide  for 
teratogenic  ejects.  The  Agency  is  now 
promulgating  a  final  rule  requiring 
testing  of  propylene  oxide  for 
teratogenic  effects  or,  more 
appropriately,  developmental  toxicity. 

L  Introduction 

This  notice  is  part  of  the  overall 
implementation  of  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA.  Pub.  L 
94-469,  90  Stat.  2003  et  seq.,  15  U.S.C 
2601  et  seq.],  which  contains  authority 


for  EPA  to  require  development  of  data 
relevant  to  assessing  the  risks  to  health 
and  the  environment  posed  by  exposure 
to  particular  chemical  substances  or 
mixtures. 

Under  section  4(a)(1)  of  TSCA,  EPA 
must  require  testing  of  a  chemical 
substance  to  develop  health  or 
environmental  data  if  the  Administrator 
finds  that: 

(A)  (i)  the  manufacture,  distribution  in 
commerce,  processing,  use,  or  disposal  of  a 
chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  may  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment 

(ii)  there  are  insufndent  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use.  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(lii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data;  or 

(B)  (i)  a  chemical  substance  or  mixture  is  or 
will  be  produced  in  substantial  quantities, 
and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II]  there  is  or  may 
l>e  signiflcant  or  substantial  human  exposure 
to  such  substance  or  mixture, 

(ii)  there  are  insufTicient  data  and 
experience  upon  which  the  effects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 

For  a  more  complete  understanding  of 
the  statutory  section  4  findings,  the 
reader  is  directed  to  the  Agency's  first 
proposed  testing  rule  package 
(chloromethane  and  chlorinated 
benzenes,  published  in  the  Federal 
Register  of  July  18, 1980;  45  FR  48510) 
and  to  the  second  package 
(dichloromethane,  nitrobenzene,  and 
1,1,1-trichloroethane,  published  in  the 
Federal  Register  of  June  5. 1981;  46  FR 


30300)  for  in-depth  dibcussions  of  the 
general  issues  applicable  to  this  action. 

n.  Background 

A.  Profile 

Propylene  oxide  (CAS  No.  7&-5&-9)  is 
a  volatile  colorless  liquid  that  has  an 
ether-like  odor  and  is  extremely 
flammable.  It  has  a  boiling  point  of  34.23 
*C  (Ref.  1)  and  a  density  of  0.859  gram 
per  milliliter  (g/ml)  at  0  *C  (Ref.  1).  Its 
solubility  in  water  is  405,000  parts  per 
million  (ppm)  at  20  *C  (Ref.  1). 

In  1980,  domestic  production  of 
propylene  oxide  totaled  1.77  billion 
pounds.  Propylene  oxide  is  produced  by 
two  firms,  Dow  and  ARCO  Chemical 
Companies,  at  four  sites  in  the  United 
States.  Dow  uses  the  chlorohydrin 
process  at  its  propylene  oxide  plants; 
ARCO  uses  the  peroxidation  process. 
Each  process  accounts  for  about  50 
percent  of  total  U.S.  capacity.  Propylene 
oxide's  major  use  is  as  a  chemical 
intermediate.  It  is  also  used  as  a 
stabilizer  in  dichloromethane.  In  1977, 
there  were  32  processors  of  proplyene 
oxide  (Ref.  2).  Estimates  indicate  that  in 
excess  of  40,000  people  may  be  exposed 
to  propylene  oxide  during  its 
manufacturing,  processing,  and  use  (Ref. 
2).  For  a  more  detailed  discussion  of  the 
production,  uses,  and  exposure  of 
propylene  oxide,  see  the  propylene 
oxide  support  document  (Ref.  2),  which 
is  part  of  this  rulemaking  record,  and 
which  is  available  from  the  TSCA 
Assistance  Office. 

B.  rrC  Recommendations 

In  the  First  Report  of  the  Interagency 
Testing  Committee  (ITC),  published  in 
the  Federal  Register  of  October  12, 1977 
(42  FR  55026),  the  ITC  designated  the 
category  of  alkyl  epoxides  for  priority 
consideration  for  epidemiological 
studies  and  testing  for  carcinogenicity, 
mutagenicity,  teratogenicity,  other 
chronic  effects,  and  environmental  fate. 
Propylene  oxide  is  one  member  of  the 
alkyl  expoxides  category. 
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C.  Proposed  Rule 

EPA  issued  a  proposed  rule  published 
in  the  Federal  Register  on  January  4. 
1984  (49  FR  430),  requiring  that  testing  of 
propylene  oxide  be  performed  for  terato- 
genicity. In  the  proposal,  the  EPA  based 
its  testing  requirements  on  the  authority 
of  section  4(a)(1)(A)  and  (B)  of  TSCA. 

EPA's  testing  decision  on  propylene 
oxide  as  discussed  in  that  proposed  rule 
(Ref.  3)  and  the  propylene  oxide  support 
document  (Ref.  2)  are  outlined  below. 

An  inhalation  teratology  study, 
sponsored  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  conducted  at  a  single 
concentration  of  500  ppm  in  rats  and 
rabbits  was  reported  to  produce  no 
effects  in  rabbits  but  some  maternal  and 
developmental  toxicity  in  rats  (Ref.  4). 
EPA  concluded  in  the  proposed  rule  that 
because  a  no-effect  level  had  not  been 
determined  for  developmental  toxicity 
in  the  rat  and  it  could  not  determine 
whether  the  developmental  toxicity 
observed  was  a  result  of  the  maternal 
toxicity,  additional  teratogenicity  testing 
in  the  rat  was  warranted.  These  data, 
together  with  known  substantial  worker 
exposure  and  substantial  production, 
formed  the  basis  for  EPA's  proposed  test 
rule  under  TSCA  sections  4(a)(1)  (A) 
and  (B)  (Ref.  3). 

EPA's  rationale,  as  discussed  in  the 
proposed  rule  (Ref.  3)  and  the  propylene 
oxide  support  document  (Ref.  2).  for  not 
proposing  other  testing  for  propylene 
oxide  was  as  follows:  The  Agency 
concluded  that  existing  data  were 
sufficient  to  reasonably  predict  the 
environmental  fate  of  propylene  oxide 
and  that  data  from  completed  and 
ongoing  testing  should  be  sufficient  to 
reasonably  determine  the  reproductive 
and  neurotoxic  effects  and 
carcinogenicity  of  propylene  oxide.  EPA 
postponed  its  decision  on  additional 
mutagenicity  testing  of  propylene  oxide 
until  the  results  of  a  number  of 
mutagencity  tests  in  progress  on  the 
closely  related  chemical,  ethylene  oxide, 
were  analyzed  by  the  Agency.  EPA  also 
postponed  proposing  an  epidemiological 
study  for  propylene  oxide  until  after  the 
Agency  evaluated  the  results  of  three 
carcinogenicity  studies  on  propylene 
oxide. 

III.  Public  Comments 

The  Agency  received  comments  from 
two  sources:  A  combined  industry 
submission  by  Dow  Chemical  Company 
and  ARCO  Chemical  Company  (Ref.  5) 
and  NIOSH  (Ref.  6).  The  comments 
addressed  teratogenicity  and 
mutagenicity  testing  of  propylene  oxide. 
EPA,  in  the  propoosed  rule  (Ref.  3).  also 
had  asked  for  comments  on  whether  the 


control  of  propylene  oxide  for  its 
estabhshed  oncogenicity  would  be 
sufficient  to  provide  adequate  protection 
against  other  health  effects  of  concern. 
However,  comments  were  not  received 
on  this  issue.  No  comments  were 
received  on  EPA's  exposure  assessment 
of  propylene  oxide  (Ref.  2)  of  EPA's 
economic  impact  analysis  of  the  NPRM 
for  propylene  oxide  (Ref.  7) 

Comments  on  teratogenicity  testing 
were  made  by  Dow,  ARCO,  and  NIOSH. 
Dow  and  ARCO  commented  that  some 
significance  had  been  assigned  by  EPA 
reviewers  to  the  ratio  of  resorptions  to 
implantation  sites  in  the  NIOSH 
teratology  study  (Ref.  3).  The  two 
companies  stated  that  a  careful 
examination  of  these  percentages  and 
the  standard  deviation  (controls — 
5.96±6.27.  Group  2— 7.88±8.54)  make  it 
apparent  that  there  is  a  very  large 
variation  around  the  mean  for  both  the 
control  and  the  exposed  group  (the 
deviations  being  larger  than  the  means). 
Dow  and  ARCO  concluded  that  such  a 
large  variation  in  response  among  both 
control  and  treated  animals  does  not 
allow  the  conclusion  that  there  is  any 
biological  or  statistical  difference 
between  the  two  groups.  The  Agency  in 
reviewing  the  study  noted  this 
observation,  but  found  these  results  to 
be  statistically  significant.  In  addition, 
other  adverse  developmental  effects 
were  observed. 

Dow  and  ARCO  commented  that  in 
the  NIOSH  teratology  study  (Ref.  4) 
"there  is  ample  evidence  of  maternal 
toxicity  vfitii  only  minor  musculoskeletal 
and  stemebral  anomalies  evident  in 
fetuses."  EPA  does  not  consider 
significant  increases  in  rib 
dysmorphology,  reduction  in  skeletal 
ossification,  or  decreases  in  fetal  body 
weight  and  crown-rump  length  "minor" 
if  observed  in  the  absence  of  maternal 
toxicity.  EPA  does  not  believe  that  the 
present  study  allows  an  evaluation  of 
whether  such  effects  occur  in  the 
absence  of  maternal  toxicity.  Dow  and 
ARCO  also  commented  that  all  of  these 
effects  have  been  related  to  maternal 
toxicity  caused  by  various  chemicals. 
While  this  is  true,  they  may  also  be 
elicited  in  the  absence  of  maternal 
toxicity  (Ref  8).  In  addition,  maternal 
toxicity  does  not  always  lead  to 
developmental  toxicity  as  evidenced  by 
the  fact  that  there  are  numerous 
compounds  that  elicit  the  former  but  not 
the  latter  (Refs.  9  through  12). 

The  Dow  and  ARCO  comments 
identified  three  published  reports  (Refs. 
13  through  15)  in  which  delayed  skeletal 
ossification  and  dysmorphic  ribs  are 
described  as  changes  often  occurring 
with  maternal  toxicity,  and  not 
indicative  of  significant  development 


toxicity  when  observed  at  maternally 
toxic  doses.  EPA  does  not  disagree  with 
this  interpretation:  however,  what  the 
comments  failed  to  report  is  that  the 
study  by  Murray  et  aJ.  (Ref.  13)  based  its 
conclusion  on  actual  data  from  a  three- 
dose  level  teratology  study.  For  that 
compund,  development  toxicity  was 
only  observed  in  the  presence  of 
maternal  toxicity.  At  exposure  levels 
which  caused  little  or  no  maternal 
toxicity,  there  were  no  effects  on 
embryonal  or  fetal  development  For 
propylene  oxide,  EPA  does  not  have  the 
advantage  of  a  study  in  which 
maternally  toxic  and  nontoxic  doses 
were  tested:  therefore,  EPA  cannot  come 
to  the  same  conclusion  as  reached  in  the 
Murray  et  al.  (Ref  13)  study.  "The 
Murray  et  al.  study  (Ref  13)  is  also  a 
good  example  of  how  maternal  toxicity 
does  not  always  occur  concurrently  with 
the  same  syndirome  of  adverse 
developmental  effects.  That  is,  while 
effects  of  skeletal  alteration  were 
observed,  there  was  no  effect  on  fetal 
body  weight  or  crown-rump  length. 

Dow  and  ARCO  commented  that 
results  of  the  two-generation 
reproduction  study  sponsored  by  Dow 
and  ARCO  (Ref  16)  will  provide 
sufficient  information  to  adequately 
assess  the  developmental  toxicity 
potential  of  propylene  oxide.  EPA  does 
not  agree  for  several  reasons:  (1)  The 
endpoints  examined  in  a  reproduction 
study  are  different  from  those  in  a 
developmental  toxicity  study;  (2)  the 
highest  exposure  level  in  the  ongoing 
reproduction  study  (300  ppm)  is  200  ppm 
below  that  used  in  the  NIOSH 
teratology  study  (Ref  4)  and  may  be  too 
low  for  the  purposes  of  a  developmental 
toxicity  study,  that  is,  in  a 
developmental  toxicity  study,  exposure 
occurs  at  a  significant  level  ever  a 
limited  period  of  gestation  (10  days)  in 
order  to  maximize  detection  of  any 
potential  effect,  whereas  in  a 
reproduction  study,  animals  are  exposed 
for  a  much  longer  period,  prior  to, 
during,  and  after  mating,  at  a  lower  level 
of  exposure;  and  (3)  results  of  the 
NIOSH  teratology  study  (Ref  4)  suggest 
that  prolonged  exposure  resulted  in 
some  degree  of  acclimation  in  the  rats 
because  the  fetuses  exhibiting  the 
greatest  degree  of  adverse  effects  were 
those  in  which  exposure  began  on  day  7 
as  opposed  to  those  which  began  on  day 
1  and  those  whose  mothers  began 
treatment  3  weeks  prior  to  mating. 

NIOSH  commented  that,  althou^  it  is 
not  clear  whether  the  rib  dysmorphology 
and  reduced  skeletal  ossiflcation 
observed  in  the  NIOSH  study  (Ref  4) 
were  due  to  maternal  toxicity  or  were 
manifestations  of  developmental  effects. 
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they  oonclnded  the  rib  defects  to  be 
"saggestive  of  erabtyotoxic  respooee 
under  maternally  toxic  conditions  of  the 
exposure."  EPA  is  not  convinced  of  this 
oonchision  since  there  are  no  data 
showing  that  propylene  oxide  does  not 
cause  developflMHtai  effects  in  the 
absence  of  aoatemal  toxicity.  Only 
further  testing  would  resolve  this  issue. 

NIOSH  commented  that  if  EPA,  after 
considering  the  results  of  the  NIOSH 
teratology  study  (Ref.  4)  and  other 
factors  relating  to  propylene  oxide, 
concludes  that  additional  teratogenicity 
studies  are  needed,  NI091  would 
suggest  species  other  than  the  rat  or 
rabbit.  NIOSH  commented  that  if 
additional  teratogencity  studies  were 
done  in  the  rat,  a  rat  strain  other  than 
Spragae4)awley  should  be  used  since 
this  species  and  strain  was  only 
marginally  sensitive  under  maternally 
toxic  conditions  of  exposure.  EPA 
believes  that  this  recommendation  of 
selecting  another  strain  appears 
appropriate.  However,  it  is  not  possible 
to  identify  a  "more  sensitive"  strain 
before  conducting  a  study.  Although 
EPA  may  not  be  able  to  identify  a  more 
sensitive  strain  at  the  present  time,  a 
well-conducted  study  using  at  least 
three  exposure  levels,  the  highest  of 
which  should  produce  maternal  toxicity, 
should  answer  the  concern  as  to 
whether  or  not  developmental  toxicity  is 
elicited  only  at  maternally  toxic  levels. 
If  the  alternate  strain  fails  to  ehdty  any 
developmental  toxicity  even  at 
maternally  toxic  levels,  this  still  would 
provide  the  answer  to  the  concern  as  to 
whether  the  embryo/fetus  is  more 
vulnerable  toxic  effects  than  the  adult. 
A  search  of  the  Environmental 
Teratogen  Information  Center  data  base 
which  contains  over  33jaO0  files 
indicated  that  the  most  commonly  used 
strains  of  rats  to  assess  teratogenicity  or 
developmental  toxicity  include  Sprague- 
Dawley,  Wistar,  Long-Evans,  Charles 
River  CD,  and  Fisher  344.  Selection  of 
one  of  these  strains,  other  than  Sprague- 
Dawtey,  to  test  propylene  oxide  would 
be  appropriate.  The  structurally  related 
compounds,  ethylene  oxide  and 
butylene  oxide,  have  been  tested  in  the 
Fisher  344  and  Wistar  strains, 
respectively. 

Comments  on  mutagenicity  testing 
were  made  by  Dow  and  ARCO.  The 
producers  stated  their  belief  that  there 
are  ample  mutagenicity  data  on 
propylene  oxide.  Dow  and  ARCO  also 
stated  that  there  are  a  number  of 
unresolved  scientific  issues  on  the 
interpretation,  extrapolation,  and 
appticatioa  of  mutagenicity  data  to 
assess  human  risk.  Since  these  issues 
were  being  addressed  separately  by 


EPA,  Dow  and  ARCO  believed  that  any 
further  extensive  matagenicity  testing  of 
pran^eae  oxide  should  await  the 
resolution  of  these  basic  scientific 
issues.  The  Agency  has  recendy 
published  its  positioo  on  these 
mutageiHdty  issues  in  its  final  test  rule 
for  the  C9  aromatic  hydrocarbons  (50  FR 
20662:  May  17,  ISSS).  However,  EPA  has 
decided  not  to  propose  additional 
mutagenicity  testing  of  propylene  oxide 
for  the  reasons  outlined  in  Unit  IV.C 
below. 

IV.  Testing  Dedsions 

EPA  has  decided  to  promulgate  a  final 
rule  for  developmental  toxicity  testing  of 
propylene  oxide  (see  Unit  V  below). 
However,  the  Agency  has  decided  not  to 
propose  carcinogenicity  or  mutagenicity 
testing  or  epidemiologicai  studies  on 
propylene  oodde  under  section  4(a)  of 
TSCA  at  this  time.  EPA's  rationale  for 
these  decisions  is  discussed  below. 

A.  Developmental  Toxicity 

The  results  of  a  teratogenicity  study 
sponsored  by  NIOSH  have  been 
reported  (Ref.  4).  Maternal  toxicity, 
reproductive  performance,  and 
developmental  toxicology  were 
evaluated  in  Sprague-Dawley  rats  and 
New  Zealand  rabbits  following  7  hr/day 
inhalation  exposures  to  500  ppm 
propylene  oxide.  Rabbits  were 
artificially  inseminated  and  placed  on 
one  of  the  following  exposure  regimens: 
(1)  Filtered  air  (control);  (2)  chemical 
exposure  from  days  7  through  10  of 
gestation  (dg):  or  (3)  chemical  exposure 
from  1  throuf^  19  dg.  Rat-exposure 
regimens  were  as  follows:  (1)  Filtered  air 
(control);  (2)  chemical  exposure  from  7 
through  Id  dg;  (3)  chemical  exposure 
from  1  through  16  dg:  or  (4)  chemical 
exposure  for  5  days/week  for  3  weeks 
prior  to  mating  and  daily  from  1  through 
16  dg.  Unexposed  male  rats  and 
unexposed  male  rabbits  were  used  in 
mating  and  artificial  insemination 
procedures,  respectively.  Necropsies 
were  performed  on  rats  at  21  dg  and  on 
rabbits  at  30  dg.  Pregnant  animals  were 
examined  for  toxic  changes,  including 
histopathology.  Reproductive  measures 
included  the  determination  of  number  of 
corpora  hitea.  implantation  sites, 
resorptions,  dead  fetuses,  and  live 
fetuses.  Live  fetuses  were  weighed, 
measured,  and  subjected  to  external 
visceral  and  skeletal  examination  to 
detect  morphologic  anomalies. 

No  evidence  of  maternal  toxicity, 
embryotoxidty,  or  teratogenidty  was 
detected  in  rabbits  exposed  to  500  ppm 
of  propylene  oxide.  However,  maternal 
and  developmental  toxicity  were  seen  in 
the  Sprague-Dawiey  rat.  In  all  groups  of 
rats  exposed  to  500-ppm  propylene 


oxide,  food  consumption  decreased, 
body  weights  wara  lowar,  and  changes 
in  tissue  weights  were  observed.  The 
number  of  corpora  lutea  and 
implantation  sites  per  dam  and  live 
fetuses  per  litter  decreased  in  rats  that 
received  propylene  oxide  prior  to 
mating.  Tlie  percentage  of  resorbed 
implantation  sites  was  highest  in  rats 
exposed  to  propylene  oxide  from  7 
through  16  dg.  Fetal  size  was  reduced, 
and  the  incidence  of  rib  dysmoiphology 
increased  in  all  propylene-oxide- 
exposed  litters. 

In  a  developmental  toxidty  study,  any 
observed  adverse  effects  on 
development  are  worthy  of  frirther 
consideration.  According  to  Wilson 
(Refis.  17  and  18).  there  are  four 
mainfestations  of  developmental 
toxicity:  (1)  In  utero  deadi;  (2)  growth 
retardation;  (3)  structural  malf<wmation: 
and  (4)  functional  defrdts.  On  the  basis 
of  the  adverse  effects  on  development 
observed  in  the  NIOSH  teratology  study 
in  rats  described  above.  EPA  concludes 
that  additi<Mial  developmental  toxidty 
testing  in  the  rat  is  necessary  because: 
(1)  A  no-observed-effect  level  for 
developmental  toxidty  was  not 
determiDed  in  the  rat,  and  (2)  one  cannot 
determine  it  the  developmental  toxicity 
observed  in  the  rat  can  be  attributed 
entirely  to  maternal  toxidty. 

B.  Carcinogenicity 

EPA  has  reviewed  the  results  of  three 
carcinogenicity  studies  conducted  by  the 
European  producers  of  propylene  oxide 
(Ref.  19).  the  National  Toxicology 
Program  (NTP)  (Ref.  20)  and  NIOSH 
(Ref.  21),  and  has  conduded  that  the 
data  frtHO  these  studies  are  sufficient  to 
reasonably  predict  or  determine  the 
carcinogenicity  of  propylene  oxide.  The 
results  of  these  studies  are  summarized 
below. 

The  European  chronic  inhalation 
study  (Ref.  19)  demonstrated  that 
propylene  oxide  was  oncogenic  in  the 
rat  as  partially  manifested  by  a 
statistically  significant  (p<0.01) 
increase  in  mammary  tumors  in  female 
rats  at  300  ppm  of  propylene  oxide  and  a 
statistically  significant  increase 
(p  <0j0a5)  in  the  mean  number  of 
mammary  fibroadenomas  per  mammary 
fibroadenoma-beanng  female  rat  at  all 
dosage  levels  (30, 100,  and  300  ppm 
propylene  oxide). 

The  results  of  the  NTP  2-year 
carcinogenesis  studies  on  propylene 
oxide  in  rats  and  mice  as  reported  in  the 
NTP  Technical  report  (Ref.  20)  are  as 
follows:  Groups  of  SO  P344/N  rats  and  50 
B8C3Fi  mice  of  each  sex  were  exposed 
to  air  containing  propylene  oxide  at 
concentrations  of  0  (chamber  control). 
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200.  or  400  ppm  for  6  hours  per  day,  5 
days  per  week,  for  103  weeks. 

The  survival  of  rats  exposed  to 
propylene  oxide  was  comparable  with 
that  of  the  controls:  terminal  body 
weights  were  lower  than  those  of  the 
controls  for  high  dose  males  (8  percent 
weight  reduction)  and  high  dose  females 
(6  percent  weight  reduction).  Survival  of 
exposed  male  and  female  mice  decreased 
relative  to  that  of  the  controls  (male: 
control.  42/50;  low  dose.  34/50;  high 
dose,  29/50;  female:  38/50;  29/50;  10/50). 
but  the  difference  was  significant  only 
for  animals  in  the  high  dose  groups. 
High-dose  female  mice  had  a  mean 
terminal  body  weight  10  percent  below 
that  of  the  controls;  high  dose  male  mice 
had  a  terminal  body  weight  22  percent 
below  that  of  the  controls. 

The  respiratory  epithelium  of  the 
nasal  turbinates  was  one  of  the  primary 
tissues  affected  in  male  and  female  rats; 
exposure-related  increases  occurred  in 
the  incidences  of  suppurative 
inflammation,  epithelial  hyperplasia, 
and  squamous  metaplasia.  Papillary 
adenomas,  involving  the  respiratory 
epithelium  and  underlying  submucosal 
glands  of  the  nasal  turbinates,  were 
observed  in  three  female  rats  and  in  two 
male  rats  exposed  to  propylene  oxide  at 
400  ppm.  The  incidence  of  adenomas  in 
females  was  significant  by  the  trend 
tests. 

The  proportions  of  high-dose  female 
rats  with  C-cell  adenomas  and  with  C- 
cell  carcinomas  of  the  thyroid  gland 
were  increased,  but  only  the  combined 
incidence  of  these  timiors  was 
significant  (2/45;  2/35;  7/37).  These 
tumors  were  not  considered  to  be 
related  to  exposure  to  propylene  oxide 
because  there  was  no  other  evidence  for 
C-cells  t>eing  a  target  tissue  and  because 
there  was  no  increase  in  C-cell 
hyperplasia. 

The  combined  incidences  of  female 
rats  with  endometrial  stromal  polyps 
and  endometrial  stromal  sarcomas  of 
the  uterus  were  significantly  increased 
in  the  dosed  groups  (3/49;  12/50;  10/47). 
However,  the  occurrence  of  these 
lesions  in  the  dosed  groups  was  similar 
to  the  average  (306/1.502,  20  percent) 
seen  in  untreated  controls  in  NTP 
carcinogenesis  studies,  and  hence  this 
increase  was  not  regarded  as  being 
related  to  exposure  to  propylene  oxide. 

The  respiratory  epithelium  of  the 
nasal  turbinates  was  also  one  of  the 
primary  tissues  affected  in  male  and 
female  mice;  exposure-related  increases 
occurred  in  the  incidences  of 
inflammation,  and  squamous  metaplasia 
was  observed  in  one  low-dose  male  and 
two  high-dose  female  mice.  One 
squamous  cell  carcinoma  and  one 
papilloma  occurred  in  the  nasal  cavity 
of  different  high  dose  male  mice,  and 


two  high-dose  female  mice  had 
adenocarcinomas  of  the  nasal  cavity. 
The  endothelial  cells  of  the  submucosal 
vascular  plexus  in  the  nasal  turbinates 
also  appeared  to  be  a  major  site  affected 
in  high  dose  male  mice.  "Hiere  high  dose 
male  and  three  high-dose  female  mice 
had  a  saccular  dilation  (classified  as 
angiectasis)  of  submucosal  turbinate 
vessels.  Further,  hemangiomas  were 
seen  in  the  nasal  cavity  of  5/50  high- 
dose  male  mice  and  3/50  high-dose 
female  mice,  and  hemangio-sarcomas 
were  found  in  the  nasal  cavity  of  5/50 
high-dose  male  mice  and  2/50  high-dose 
female  mice.  The  increased  incidences 
of  hemangiomas  in  males  and  females 
and  of  hemangiosarcomas  in  males  were 
statistically  significant.  Vascular  tumors 
were  not  present  in  the  nasal  tiu-binates 
of  any  low-dose  or  control  mice. 

Under  the  conditions  of  these  studies, 
NTP  concluded  that  there  was  "some 
evidence  of  carcinogenicity"  for  F344/N 
rats,  as  indicated  by  increased 
incidences  of  papillary  adenomas  of  the 
nasal  turbinates  in  male  and  female  rats 
exposed  to  propylene  oxide  at  400  ppm. 
NTP  also  concluded  that  for  male  and 
female  BeC3Fi  mice,  there  was  "clear 
evidence  of  carcinogenicity",  as 
indicated  by  increased  incidences  of 
hemaniomas  or  hemangiosarcomas  of 
the  nasal  turbinates  at  400  ppm.  In  the 
respiratory  epithelium  of  the  nasal 
turbinates,  propylene  oxide  also  caused 
suppurative  inflamation,  hyperplasia, 
and  squamous  metaplasia  in  rats  and 
inflammation  in  mice. 

In  the  NIOSH  study  (Ref.  21).  the 
chronic  inhalation  toxicity  and 
carcinogenicity  of  propylene  oxide  were 
evaluated  in  a  2-year  ii^alation 
bioassay.  Three  groups  of  male 
weanling  Fischer  344  rats,  80  per  group, 
were  exposed  at:  (1)  0  ppm  (control; 
filtered  air);  (2)  100-ppm  propylene 
oxide;  and  (3)  300-ppm  propylene  oxide 
(7  hours  per  day,  5  days  per  week)  for 
104  weeks.  Body  wei^ts  from  rats 
exposed  to  propylene  oxide  at  both 
exposure  concentrations  were 
significantly  reduced  compared  to 
controls.  A  statistically  significant 
increase  in  mortality  was  observed  in  all 
groups  of  exposed  rats  compared  to 
controls.  Skeletal  muscle  atrophy  in  the 
absence  of  any  sciatic  nerve 
neuropathology  was  found  in  rats 
exposed  at  300-ppm  propylene  oxide. 
Among  rats  exposed  to  propylene  oxide 
there  was  a  dose-dependent  increase  in 
the  incidence  of  complex  epithelial 
hyperplasia  in  the  nasal  passages,  and 
two  adenomas  were  detected  in  the 
nasal  passages  of  rats  exposed  at  300 
ppm  propylene  oxide.  The  only 
compound-related  oncogenic  effect  was 
a  marked  increase  in  the  incidence  of 
adrenal  pheochromocytomas  in  treated 


animals:  25/78  at  100  ppm  and  22/80  at 
300  ppm  vs.  8/78  at  0  ppm  propylene 
oxide  (controls).  All  rat  groups  were 
affected  by  an  outbreak  of  Mycoplasma 
pulmonis  infection  which  occurred 
about  16  months  into  the  study. 
According  to  NIOSH  (Ref.  21),  this 
infection  alone  and  in  combination  with 
the  epoxide  exposures  affected  the 
survival  of  rats  in  this  study  and 
influenced  the  development  of  the 
proliferative  lesions  in  the  nasal  mucosa 
of  the  propylene  oxide-exposed  rats.  No 
treatment-related  changes  in  any 
clinical  chemistry  or  urinalysis  indices 
were  detected. 

C.  Mutagenicity 

The  propylene  oxide  proposed  test 
rule  (Ref.  3)  stated  that  EPA's  decision 
concerning  the  need  for  additional 
mutagenicity  testing  on  propylene  oxide 
would  be  postponed  until  the  results  of  a 
number  of  mutagenicity  tests  in  progress 
on  ethylene  oxide,  including  the  mouse 
specific-locus  test,  were  analyzed  by  the 
Agency.  Ethylene  oxide  is  a  closely 
related  member  of  the  alkyl  epoxides 
category.  For  a  review  of  the 
mutagenicity  data  on  propylene  oxide, 
see  the  propylene  oxide  support 
document  (Ref.  2).  The  proposed  rule 
(Ref.  3)  also  stated  that  in  making  its 
analysis  EPA  would  take  into  account 
available  data  on  other  effects  that  may 
provide  sufficient  basis  for  regulations. 

EPA  has  concluded  that  additional 
mutagenicity  testing  of  propylene  oxide 
is  not  necessary  because:  (1)  Ethylene 
oxide,  which  is  closely  related  to 
propylene  oxide,  was  negative  in  the 
mouse  specific-locus  test;  and  (2) 
carcinogenicity  and  mutagenicity  are 
probably  mechanistically  related  for  this 
alkylating  agent,  and  exposure  control 
on  the  basis  of  carcinogenicity  should 
provide  substantial  protection  against 
mutagenic  effects. 

D.  Epidemiology 

The  propylene  oxide  proposed  test 
rule  states,  "When  the  Agency  has 
evaluated  the  results  of  all  the 
oncogenicity  studies  on  propylene  oxide, 
it  will  determine  whether  an 
epidemiological  study  is  necessary" 
(Ref.  3).  EPA  has  concluded  thet  an 
epidemiological  study  is  not  feasible  for 
propylene  oxide  at  this  time  (Ref.  22). 
There  are  two  groups  of  workers  with 
potential  exposure  to  propylene  oxide 
who  may  be  considered  for 
epidemiological  study.  One  group, 
approximaely  2.000  workers,  is  exposed 
in  either  the  production  (2  companies)  or 
processing  (32  companies)  of  propylene 
oxide  (Refs.  23  and  24).  In  a  1978 
submission  to  EPA,  Dow  (one  of  the 
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producers)  stated  that  it  bad 
approximately  100  workers  who 
routinely  woilced  in  propylene  oxide 
production  areas  (Ref.  25).  EPA 
estimates  that  a  similar  number  of 
workers  are  exposed  in  the  other 
producers'  facilities.  The  second  group, 
approximately  40,000  workers,  is 
occupationally  exposed  in  the  urethane 
foam  industry  where  propylene  oxide  is 
used  as  a  stabilizer  in  dichloromethane 
(Ref.  23). 

For  a  retrospective  epidemiological 
study  to  be  feasible,  several  conditions 
must  be  met.  First  a  sufficient  number 
of  woricers  must  be  exposed.  Second,  a 
sufficient  level  of  exposure  must  exist, 
and  the  exposure  must  be  unique.  i.e, 
not  accompanied  by  exposures  to  other 
chemicals  that  could  affect  outcome. 
Third,  the  exposure  most  have  occurred 
in  the  past  to  allow  fcM-  disease 
development  Last  records  must  exist 
which  allow  following  the  prospective 
study  population  for  a  length  of  time.  A 
prospective  epidemiological  study 
requires  that  the  first  two  conditions  be 
met. 

At  least  two  of  the  above  conditions 
are  lacking  for  propylene  oxide-exposed 
workers.  The  answer  to  the  first 
conditioQ  is  twofold.  Althou^ 
production  workers  are  the  preferred 
group  for  study  since  exposure  to  other 
confoundiitg  chemicals  is,  usually,  less 
than  that  for  processing  workers,  not 
enough  workers  exist  in  production  of 
propylene  oxide  to  do  an 
epidemiological  study.  Therefore,  any 
cohort  study  of  these  workers  would 
have  insufficient  power  to  detect  small 
increases  in  cancer  outcomes.  On  the 
other  hand,  a  cohort  study  in  the 
urethane  foam  industry  would,  most 
likely,  have  the  necessary  power. 
However,  in  the  urtdiane  foam  industry, 
if  any  epidemiological  study,  it  would  be 
impossible  to  separate  exposure  to 
propylene  oxide  from  that  to 
dichloromethane  and/or  other  chemicals 
that  are  known  or  suspected 
carcinogens.  Therefore,  condition  two 
has  not  been  met  a  unique  exposure 
does  not  occur. 

In  light  of  the  unsatisfactory  answers 
to  conditions  one  and  two,  EPA 
concludes  that  an  epidemiological  study 
is  not  feasible  for  propylene  oxide. 

E.  Reproductive  Effects 

On  July  9. 1985,  Dow  Chemical 
Company  submitted  its  final  report 
entitled  "Propylene  Oxide:  Two- 
Generation  RefH-oduction  Stiidy  in 
Fischer  344  Rats  "  under  section  8(d)  of 
TSCA  (Ref.  26).  EPA  is  evaluating  the 
results.  The  submitter  concluded  that 
inhalation  exposure  of  male  and  female 
Fischer  344  rats  to  30. 100.  or  300  ppm  of 


propylene  oxide  for  two  generations  did 
not  adversely  affect  reproduction  even 
at  an  exposure  concentration  that 
caused  a  significant  reduction  in  body 
weight  in  both  sexes. 

V.  Final  Test  Rule  for  Propylene  Oxide 

A.  Findings 

EPA  is  basing  the  final  testing 
requirements  for  propylene  oxide  on  the 
authority  of  section  4(a)(1)(A)  and  (B)  of 
TSCA. 

The  4(a)(1)(A)  findings  for 
developmental  toxicity  are  as  follows: 

EPA  finds  that  the  manufacture, 
processing,  and  use  of  propylene  oxide 
may  present  an  unreasonable  risk  of 
injury  to  human  health  due  to 
developmental  toxicity  because  (1) 
available  animal  studies  suggest  that 
propylene  oxide  has  a  developmental 
toxicity  potential,  and  (2)  in  excess  of 
40,000  individuals  are  potentially 
exposed  to  propylene  oxide  as  a  result 
of  its  manufacture,  processing,  and  use. 

EPA  also  finds  that  there  are 
insufficient  animal  and  human  data  to 
reasonably  det»mine  or  predict  the 
developmental  toxicity  of  propylene 
oxide.  TIk  finding  of  "may  present  an 
unreasonable  risk"  of  developmental 
toxicity  is  based  on  a  NIOSH  inhalation 
teratology  study  (Ref.  4).  Rats  and 
rabbits  were  exposed  to  a  single 
ocmcentration  of  500-ppm  propylene 
oxide  Neither  developmental  toxicity 
nor  maternal  toxicity  was  observed  in 
rabbits  exposed  to  500-ppm.  However, 
developmental  and  maternal  toxicity 
were  observed  among  female  rats  and 
their  pops  exposed  to  SOO-ppm 
propylene  oxide.  A  no-eflect  level  for 
developmental  toxicity  in  die  rat  could 
not  be  determined,  and  one  cannot 
determine  whether  the  developmental 
toxicity  observed  in  the  study  can  be 
attributed  entirely  to  maternal  toxicity. 

EPA  finds  that  additional 
developmental  toxicity  testing  of 
propylene  oxide  is  necessary  to  develop 
additional  data  to  reasonably  evaluate 
the  developmental  risks  posed  by 
exposure  to  propylene  oxide. 

The  4(a)(1)(B)  findings  for 
developmental  toxicity  are  as  follows: 

There  are  substantial  amounts  of 
propylene  oxide  produced  in  or 
imported  into  the  United  States  each 
year.  The  annual  U.S.  production 
volume  of  propylene  oxide  is  estimated 
to  be  approximately  1.8  billion  pounds, 
with  another  90  million  pounds  imported 
into  the  United  States  each  year. 

Estimates  indicate  that  over  40.000 
people  may  be  exposed  to  propylene 
oxide  each  year  via  manufacturing, 
processing,  and  use  activities. 


EPA  finds  that  there  are  insufficient 
data  from  the  NIOSH  teratology  study 
(Ref.  4)  from  which  to  reasonably 
determine  or  predict  the  devekipmental 
toxicity  from  exposure  to  propylene 
oxide,  and  that  additional  testing  of 
propylene  oxide  for  developmental 
toxicity  is  necessary  to  develop  sudi 
data. 

On  the  basis  of  these  findings,  the 
Agency  is  requiring  for  propylene  oxide 
a  developmental  toxicity  test  in  rats. 

B.  Required  Testing 

The  Agency  believes  that 
developmental  toxicity  testing  should  be 
performed  via  inhalation  in  the  rat  and 
that  some  sign  of  maternal  toxicity 
should  be  demonstrated  at  the  highest 
dose. 

EPA  is  requiring  that  a  developmental 
toxicity  study  on  propylene  oxide  be 
conducted  by  the  inhalation  route.  The 
agency  believes  that  the  TSCA  test 
guideline  which  appears  at  40  CFR 
798.4350  (published  in  the  Federal 
Register  of  September  27, 1985;  50  FR 
39252)  is  appropriate  for  determining  the 
developmental  hazard  of  propylene 
oxide.  A  copy  of  this  TSCA  Guideline  is 
in  the  public  record  for  this  rulemaking, 
docket  number  [OPTS-42028B]. 

EPA  intends  to  propose  shortly  in  a 
separate  Federal  Re^ster  notice,  certain 
revisions  to  the  health  and 
environmental  eifects  and  chemical  fate 
TSCA  Test  Guidelines  to  provide  more 
explicit  guidance  on  the  necessary 
minimum  elements  for  each  study.  In 
addition,  these  revisions  will  avoid 
repetitive  chemical-by-chemical  changes 
to  the  guidelines  in  their  adoption  as  test 
standards  for  chemical-specific  test 
rules.  EPA  is  proposing  that  these 
modifications  be  adopted  in  the  test 
standards  for  propylene  oxide. 

All  data  must  be  developed  and 
reported  in  accordance  with  the  TSCA 
Good  Laboratory  Practice  Standards  in 
40  CFR  Part  792. 

C.  Test  Substance 

EPA  is  requiring  that  propylene  oxide 
of  at  least  99.0  percent  purity  be  used  as 
the  test  substance.  Such  a  grade  is 
readily  available  commercially. 

D.  Persons  Required  To  Test 

Section  4(b)(3KB)  specifies  that  the 
activities  for  which  the  Agency  makes 
section  4(a)  findings  (manufacturing, 
processing,  distribution,  use  and/or 
disposal)  determine  who  bears  the 
responsibility  for  testing.  Manufacturers 
are  required  to  test  it  the  findings  are 
based  on  manufacturing  ("manufacture" 
is  defined  in  section  3(7)  of  TSCA  to 
include  "import").  Processors  are 
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required  to  test  if  ik»  fiadm^s  are  baaed 
on  prooraaing  (Section  3(10)  of  TSCA. 
defines  "larocess"  as  the  preparation  of 
a  chesiBal  sabstanoe  or  muctare,  aAer 

its  maauiactare,  Cor  distribulion  in 
coniineice.)  Boda  Banafactunn  and 
prooenois  are  regaired  to  test  if  tiw 
exposures  jiviag  rise  to  tbe  potential 
risk  occur  during  use,  distribtitio«i  or 
disposal.  Because  EPA  has  foaad  Ifaat 
the  fliaaafactwrei  imweasing,  and  use  of 
the  prapyleae  oxide  auy  give  rise  to 
substantial  exposure  and  aiay  present 
an  wiwvisQnablo  hsk  of  uqury  to  beabh, 
persons  who  nunufacture  or  process,  or 
who  iatond  to  ouaufactare  or  process, 
propylene  oxide  at  any  tiaae  bom  tbe 
effective  date  of  this  test  rule  to  the  and 
of  the  reimbursement  period  are  subject 
to  thw  nile.  "Hie  end  of  the 
reimbursement  period  will  be  5  yvars 
after  the  subausstaai  of  the  final  report 
required  uader  the  test  rule.  As 
discussed  ia  the  Agency's  Test  Rnie 
Development  and  £xeaiptioa  Procedures 
(40  CFK  Part  79S).  EPA  expects  that 
manufacturers  will  conduct  testiag  and 
that  processors  ariU  oidioaiily  ba 
exempted  from  testing. 

Because  TSCA  cnntaina  pnovisioas  to 
avoid  duplicative  lestuig,  not  every 
person  sabiect  to  diis  nde  must 
individually  conduct  testing.  Section 
4(bJ(3)(A]  of  TSCA  provides  that  EPA 
may  permit  two  or  more  auuHiTactarers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qaaUfied  third  person  \o  conduct  the 
tests  and  submit  data  on  ^eir  behaU. 
Section  4tc)  provides  thai  any  persons 
required  to  tesT  may  apply  to  fPA  for  an 
exemption  from  tkaH  iii<|«iii  awnl  Tlie 
Agency  expects  that  the  current 
manu^cturers  of  propylene  oxide  MfiSl 
form  the  reimbursement  pool  and 
sponsor  The  testing  required. 
Manufacturers  and  processors  who  are 
subject  to  the  testing  requirements  of 
this  rule  mast  comply  with  the  teat  rules 
and  exemption  procedures  in  40  CUt 
Part  790. 

E.  Teat  Ruie  Deveiepmeataad 
Exemptions 

Elsewhere  in  this  issue  of  the  Fedacal 
Register,  the  Agency  is  proposing  that  a 
TSCA  test  gtndefine  be  atiKsed  as  the 
test  standard  for  tfw  dewtopHtewt  of 
data  ander  diis  rule  Cor  propylene  oxide. 
As  disoasaed  ki  that  dacumeot  and  ia 
previous  dooamenls  (3)  FR  lOB&Z:  May 
17. 1985).  SPA  has  n.iiiwml  dte  awdiod 
for  the  development  of  test  ralet  aad 
has  doeoied  tliat  far  most  sectioB  4 
ndenuddags.  the  AgeKy  wlM  utdiae 
saagle-pkaae  lakniddog.  hi  light  of  this 
decisioa.  EPA  has  reevahMted  the 
praoess  far  dewlnpiag  test  staadaids  far 
section  4  rulemakings  initiated  under  • 


two-phase  praoeas  and  has  detaronned 
that  for  oertaia  of  these  two-phase  roles. 
TSCA  test  gnid^nes  are  arailable  far 
promulgation  as  ideraat  teat  stsadaids. 
EPA  has  decided  that  «dKtc  TSCA  or 
other  appropriale  test  guidelines  are 
availafale.  Ae  Agency,  in  nmst  cases  will 
prapoae  the  refavant  gndelHies  as  the 
test  standards  far  those  rules. 

EPA  beheves  that,  ia  tee  arith  ilB 
commitment  to  expedite  the  section  4 
nileaMkuig  process,  it  is  appropriate  to 
propose  tfw  apphcaMe  TSCA  test 
guidelines  as  test  standards  at  the  saaie 
time  as  a  Phase  I  final  test  nde  is  issued. 
With  icgaid  to  the  taAeiaukiiig  for 
propsplene  ende.  a  TSCA  test  gaideliMe 
is  avaiMde  for  Ae  testing  reqamment 

HICaUiMO  111  tnl8  rll89C  1  nllAi  F^bC.  iHttSt 

Agency  ts  proposing  thisT^CA  teat 
guideline  as  a  test  standard. 

The  public,  inchifing  the 
nianofaLhiieiB  and  processors  subject  to 
the  l%ase  I  TUNSt  wffl  liare  an 
opportmdTy  to  un«m>ent  on  die  Tise  of 
the  TSCA  test  grndelines.  Tlie  Agency 
will  rewiew  the  submitted  comments  and 
wiH  mo£fy  tiia  TSCA  guidelines,  where 
appropriate,  lafaen  the  test  standards  are 
promulgated. 

During  the  develc^meat  of  a  test  rule 
under  the  two-phase  process,  peraoDS 
subject  to  &e  Phase  I  final  rule  are 
norma^y  required  to  suhralt  proposed 
study  plans  Isee  iO  CFR  7S030(afl2};  50 
FR  2065Z.  20e58  {May  17. 1085)). 
However,  because  EPA  is  proposing  an 
appficableTSCA  lest  guideline  as  tfie 
test  standard  for  the  stody  required  by 
this  Phase  1  filial  rule,  persons  subject  to 
the  rule,  i.e..  manaiacliu^rs  and 
processors  of  pragjylene  oxide,  are  not 
required  to  submit  proposed  study  jdans 
for  the  required  testing.  Persons  sabjact 
to  this  rule,  however,  are  still  required  to 
sabaoit  oetioes  of  isttont  to  test  ot 
exemption  applications  in  accordance 
with  40  CFR  ZS0l25:  50  FR  20652. 2QS57 
(Uay  17. 1985J.  Moraover.  oace  the  test 
standard  is  proaiu^gated.  persaas  who 
have  notified  EPA  of  their  intent  to  test 
must  subflut  study  plans  (which  adhere 
to  the  proaadgated  tost  staodardsj  no 
later  thaa  30  days  before  the  iaitiatioa  of 
each  required  test  (see  40  CFR 
790.39(aHl  j:  50  FR  20852, 20858  (May  17, 
1985)). 

Processors  of  propylene  oxide  subject 
to  this  fate,  unless  they  are  also 
manufactereEK.  svdl  not  be  rerpuied  to 
submit  letters  of  inteai,  exemption 
applicatiana.  cr  stady  plans  (befaae 
testing  is  iaitiatadj  anfaas  ■saafiicturrfi 
fail  to  spoaaar  the  nqwred  tests.  Ibe 
basis  for  thfa  **»^*"«'p»  is  that 
maaafadBvers  are  eupBEted  to  paas  an 
aapaopriate  portMB  of  Mk  lest  costs  on 


to  praceasofs  (hraogh  the  pridag  of 
prodacts  csatsining  propylene  oxide. 

EPA's  fmal  lagalatians  far  the 
issuance  of  exenpiMns  from  testing 
reqairoawols  are  in  48  CFR  Part  79a  in 
accondanoe  with  tfaoae  tegalaliana.  any 
laanafactarer  or  piunesaui  salqect  ta 
this  Phase  I  test  nde  auy  sid>mil  an 
applies tioB  to  BPA  for  an  exeaiption 
froB  caadaotieg  aay  sr  all  of  die  tests 
required  aader  this  frie.  If 
maaafaotarais  peifaw  all  the  roqairod 
testii^f,  processors  will  be  graated 
exeniptioas  airtnmartraHy  withaat 
haatag  to  fifa  apphcatione. 

Ia  the  aoca»paaying  Fadsrrf  Rngister 
notice.  EPA  ia  pwpaaiag  deadHaes  far 
the  sufaauasiaa  of  teat  data.  Snch 
deadliaas  am  as^aved  ander  aectios 
4(hflli(C)  af  1SCA.  These  prapooed  date 
sabariasioQ  desiiliar  ■  are  <yen  for 
pddic  nrwMiif  nt  and  aaay  he  modified. 


n  test  rule  is  promulgated. 

The  Agency  is  proposii^g  that  the 
above  referenced  TSCA  Healdi  Effects 
Test  Gatdehae  ha  ooniderad  the  test 
staadaid  far  dw  pofpases  of  the 
propaaad  teal  far  pmyih'ar  axide.  3lie 
TSCA«ridelhiefor4 

t'         - 

aoBSpled  ariaaaal  condilioaa  far 
detecadaiag  dewekipaieatal  Wadaty  far 
subataaces  Idee  prafiylae  onde.  TIm 
Ageacya  review  of  the  gBidehaea, 
inhich  acows  pnatly  as  deambed  in  the 

ri<iiii>nihiii  if  III  111  II  r  i~iTT 

(47  FR  418^  has  faaad  ao  seaaoa  to 
condade  that  ihis  protocol  aeeds  to  be 
madUwd  sigatficaatly. 

F.  Rufjurtu^  fteqmireaieals 

EPA  is  reqaiom  that  aX  data 
developed  uader  dds  rule  be  eeportad  ia 
accordance  with  the  EPA  Good 
Lahasaloiy  Praottoe(GU^  staadaids 
pursuMt  to40Cni  Part  792,  pabk^ed 
in  the  Fadssal  B^urtar  «f  November  aOL 
19S3f48FSSa822). 

EPA  is  required  by  TSCAaactfaa 
4(b)(1)(C)  to  specify  the  tne  period 
during  winch  persons  nablect  to  a  test 
rule  must  sahadi  teat  data.  The  A^eacgr 
is  praposiag  dHi 
in  the  issue  «f  Ih 

TSCA  secfioa  1^1  reqairas  that 
peraaaa  who  export  arariead  to  export 
toe  aareiya  ooaahy  any  sabstanoe 
subject  to  taaliag  saqiiinrairnts  aader 
TSCA  aeotiaB  4  nalify  EPA  of  each 
expartatiaaariateat  to  export  While 
die  resalto  af  ro^aireid  testiag  may  net 
be  available  far  soase  tisaa,  a  aotaoe  to 
tbe  hawiipgew  laiaiiBt  aboa<  the  export 
of  aach  ■iihstaai  in  aab^ct  to  test  ralea 
serres  to  aiert  them  to  the  A^fmcfm 
coaocai  rixMA  Ihe  aahatonees.  It  giwes 
these  govemmeats  4k  oppottanity  Ao 
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request  such  data  that  the  Agency  may 
currently  possess  plus  whatever  data 
may  become  available  as  a  result  of 
testing  activities.  Thus,  upon  the 
effective  date  of  this  rule,  persons  who 
export  or  intend  to  export  propylene 
oxide  must  submit  notices  to  the  Agency 
pursuant  to  TSCA  section  12(b)(1)  and 
40  CFR  Part  707.  For  additional 
information,  see  the  Federal  Register  of 
December  16. 1980  (45  FR  82844). 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  announce  the  receipt  within 
15  days  in  the  Federal  Register  as 
required  by  section  4(d).  Test  data 
received  pursuant  to  this  rule  will  be 
made  available  for  public  inspection  by 
any  person  except  in  those  cases  where 
the  Agency  determines  that  conHdential 
treatment  must  be  accorded  pursuant  to 
section  14(b)  of  TSCA. 

G.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records  or  (2)  submit  reports,  notices,  or 
other  records  required  by  the  Act  or  any 
regulations  issued  under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  imlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce  .  .  ."  The  Agency  considers  a 
testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and. 
therefore,  subject  to  inspection. 
Laboratory  audits  and/or  inspections 
will  be  conducted  periodically  in 
accordance  with  the  procedures  outlined 
in  TSCA  section  11  by  designated 
representatives  of  the  EPA  for  the 
purpose  of  determining  compliance  with 
the  final  rule  for  propylene  oxide.  These 
inspections  may  be  conducted  for 
purposes  which  include  verification  that 
testing  has  begun,  that  schedules  are 
being  met  that  reports  accurately  reflect 
the  underlying  raw  data  and 
interpretations  and  evaluations  thereof, 
and  that  the  studies  are  being  conducted 
according  to  EPA  CLP  standards  and  the 
test  standards  established  in  the  second 
phase  of  this  rulemaking. 


EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(2)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  The  Agency  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  calculated 
as  if  they  had  never  submitted  their 
data.  Under  the  penalty  provisions  of 
section  16  of  TSCA.  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  per  day  for 
each  violation.  Intentional  violations 
could  lead  to  the  imposition  of  criminal 
penalties  up  to  $25,000  for  each  day  of 
violation  and  imprisonment  for  up  to  1 
year.  Other  remedies  are  available  to 
EPA  under  sections  7  and  17  of  TSCA, 
such  as  seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may.  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular,  this  includes  individuals  who 
report  false  information  or  who  cause  it 
to  be  reported.  In  addition,  the 
submission  of  false,  fictitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

VI.  Economic  Analysis  of  Final  Test  Rule 

EPA  has  prepared  an  economic 
evaluation  that  examines  the  cost  of  the 
required  testing  and  the  potential 
economic  impacts  of  those  costs  on  the 
manufacturers  and  processors  of 
propylene  oxide  subject  to  this  rule.  The 
analysis  considered  four  market 
characteristics  of  propylene  oxide:  (1) 
The  price  sensitivity  of  demand  for 
propylene  oxide.  (2)  producer  cost 
characteristics,  (3)  industry  structure, 
and  (4)  market  expectations.  Costs  of 
conducting  the  health  effects  test 
required  in  this  rule  are  estimated  to 
range  from  $30,728  to  $92,185,  with 
annualized  test  costs  ranging  from 
$7,963  to  $23,891.  From  these  test  costs 
and  an  analysis  of  the  market 
characteristics  of  propylene  oxide,  the 
economic  evaluation  indicates  that  the 


potential  for  a  signiAcant  adverse 
economic  impact  is  low.  Furthermore, 
the  additional  product  costs  imposed  by 
the  required  tests  would  be  between 
0.0004  and  0.0012  cent  per  pound,  or 
between  0.008  and  0.003  percent  of  the 
current  price  per  pound  (47.5  cents).  This 
suggests  that  the  economic  impact 
would  be  minimal. 

For  a  more  complete  and  thorough 
discussion  of  the  methodology  used  to 
conduct  the  economic  analysis  of  this 
test  rule  see  Economic  Impact  Analysis 
for  Final  Test  Rule  for  Propylene  Oxide 
(Ref.  27).  A  copy  of  this  document  is 
available  in  the  public  record  for  this 
rulemaking,  docket  number  (OPTS- 
42028B]. 

VII.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA. 
conducted  a  study  to  assess  the 
availability  of  tests  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  programs  negotiated 
with  industry  in  place  of  rulemaking. 
Copies  of  the  study.  "Chemical  Testing 
Industry:  Profile  of  Toxicological 
Testing,"  October  1981,  can  be  obtained 
through  the  NTIS  under  publication 
number  PB  82-140773. 

On  the  basis  of  this  study,  the  Agency 
believes  that  there  will  be  available  test 
facilities  and  personnel  to  perform  the 
testing  required  in  this  test  rule. 

Vin.  Rulemaking  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  number 
OPTS-42028B).  This  record  includes  the 
basic  information  the  Agency 
considered  in  developing  this  proposal, 
and  appropriate  Federal  Register 
notices.  The  Agency  will  supplement  the 
record  with  additional  information  as  it 
is  received. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  action  consisting  of: 

(a)  Notice  containing  the  First  ITC 
Report  designating  alkyl  epoxides  to  the 
Priority  List  (42  FR  55026;  October  12, 
1977)  and  comments  received  in 
response  thereto. 

(b)  Notice  of  the  proposed  test  rule  on 
propylene  oxide  and  comments  received 
in  response  (48  FR  430;  January  4, 1984). 

(c)  Notice  announcing  the  final 
decision  to  require  testing  of  propylene 
oxide. 
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(d)  Notice  adding  propylene  oxide  \o 
the  lisl  of  chemiralt  subject  to  ihe 
preliminary  assessment  information 
rule.  (47  FR  28992;  )me  Zt.  19B2). 

(e)  Notice  of  final  nde  od  EPA'«  TSCA 
Good  Laboratory  ft«ctice  Standaiids  (48 
FR  53022). 

(f)  Notice  of  final  rvie  an  test  nale 
devfciopmciit  and  exemptioii  procedaM* 
(49  FR  39774;  October  la  1984). 

(g)  Notice  of  final  rule  concerning  date 
reimbursement  (48  FR  41786). 

(hj  Notice  of  interim  final  rule  on  test 
rule  devehjpmeTrt  and  exeinption 
procedures  {50  FR  20652;  May  17, 1985). 

(2)  Support  documents  consistiRg  of: 
ta)  Propylene  oxide  technicd  'sopport 

document  for  proposed  nrie. 

(b)  Eoonomic  impact  analysis  of 
NPRM  for  propylene  oxide. 

(c)  Economic  impact  analysis  (tf  final 
test  rule  for  propytene  oxide. 

(3)  ComraanicatkiRS  ooRsnUng  o£ 

(a)  Written  public  and  intra-agewcy  or 
interagency  memoran<la  and  coaunents. 

(b)  SuHHnaries  of  telepiione 
conversations. 

(c)  SuRHnaries  of  meetings. 
(4^  Reports — published  and 

unpublished  factual  matetiala,  indwfi^ 
contractors*  reports. 
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Agency.  Washington,  HC  June  X  1983. 

420)  KIP.  'Toxicology  and  Carcinogenesis 
Studies  of  Propylene  Oxide  (CAS  No.  75-56- 
9)  in  F344/N  Rats  and  BeC3Fi  Mice 
(Inhalation  Staidies)."  G.  Boorman  ^Chemical 
Manager?.  NTP  TR  2B7,  NfH  Publication  No. 
85-2527,  NT1M»-020.  National  Toxicology 
Program.  Reveatch  Triangle  Psi^l,  North 
Carolina.  March  1915. 

(21|  Lynch.  D.W..  Lewis.  TIL,  Moorman. 
W.J.  Burg.  \A„  and  Greth.  QU.  et  al 
"Carcinogenic  and  Toxicologic  Effects  of 
Inhaled  Ethylene  Oxide  and  Propylene  Oxide 
in  F344  Rats."  Toxrcofogy  and  Applied 
PharmaceJogr  TSflB.  1884. 

(24  USEPA.  Meniwandnm:  ^Feastfattty  of 
an  FyidflnaiffWgi"  Study  of  ft»pyiene  Oxide 
WoAers."  Prepared  hy  C.  Scott  OITuse  of 
PetScides  and  Toxic  Sid)8tance8.TJ.S. 
EnvTronmentirt  Prctertion  Agency, 
Washington,  D.C.  July  13, 1984. 
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Washington.  O.C.  VTA  Contract  No.  68-01- 
4Mt  fre  274-aMV  1977. 

(25)  Dow  Chemical  Co.  Midland,  Midngan. 
Rusyonst  is  the  reooBMnended  toxicotogiciBl 
testing  for  alkyl  epoxides  by  the  inten^ency 
TestegCoannttee.  Suhmitted  to:  Office  of 
Toxic  Substancet.  US.  Envireninental 
Protection  Agency.  Washington.  D.C  March 
10, 1978. 

(26)  Dow  Chemical  Company,  Midland. 
Michigan.  "Propylene  Oxide:  Two-Generation 
Reprodaction  Stody  in  Fischer  944  Hats." 
TSCA  8(dj  submtwien  87SZM06Z.  OfRoe  af 
Pesticides  and  Toxic  St^tances,  UJS. 
Environmental  ftnSedioB  Agency, 
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(27)  USEPA.  Economic  Impact  Analysis  for 
Final  Test  Rule  for  ftrspy+ene  Owde.  !Nto  date. 

Confidential  Business  Information 
(CBI^,  T»liile  part  of  the  record,  is  not 
available  forptdslic  revievr.  A  pr^ic 
version  ol  trie  pecord,  trom  wrnch  Kjxn 
has  been  deleietl  is  avaflaWe  for 
inspection  from  B  a.tn.  to  4  p.m..  Mtmday 
through  Friday,  except  legal  holidays,  in 
Rm.  E-107,  401  M  Street  SW., 
WashiagtoQ.  0.C 


IX.OIker«esnlalnry 

A.  Class^catioa  of  Rule 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  regulation  for  this 
chemical  substaaoe  is  aot  aia^  because 
it  does  not  meet  any  of  the  criteria  set 
forth  in  section  1(b)  trf  the  Oder.  First, 
the  actual  annual  cost  of  all  the  testing 
proposed  for  propylene  oxide  is  $7,963- 
23,891,  or  less  than  $92,1BS  over  fte 
testing  and  reimburseiDent  period. 
Secood,  because  the  cos4  of  4he  required 
testing  will  be  distributed  over  a  laige 
production  voliune,  the  rule  will  have 
only  very  minor  «Cfects  00  asers'  prices 
(less  thaa  CjOOS  percent)  for  this 
dieaacal.  even  ff  all  test  costs  were 
passed  on.  Finaily.  takiztg  into  aooaont 
the  nattire  of  the  market  for  this 
substance,  die  low  ieved  of  costs 
involved,  and  the  expected  nature  of  Ifae 
mechanisms  for  shaiing  the  cx»ts  of  the 
requHod  testing,  EPA  concludes  that 
them  sriS  be  no  significant  advene 
econaatBc  effects  of  any  type  as  a  result 
of  thianile. 

Hiis  feguiation  was  aObmittod  to  the 
Ofiioe  of  Managumuit  aiid  Badget 
(OMB)  for  review  as  mqoired  by 
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Executive  Order  12291.  Any  comments 
from  OMB  to  EPA.  and  any  EPA 
response  to  those  comments,  are 
included  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
|15  U.S.C.  601  etseq..  Pub.  L.  96-354. 
September  19. 1980).  EPA  certifies  that 
this  test  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses  for  the  following  reasons: 

1.  There  are  no  small  manufacturers  of 
propylene  oxide. 

2.  Small  processors  are  not  likely  to 
perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort. 

3.  Small  processors  will  experience 
only  minor  costs  in  securing  exemption 
from  testing  requirements. 

4.  Small  processors  are  unlikely  to  be 
affected  by  reimbursement 
requirements. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1960,  44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  number  2070-0033. 

List  of  Subjects  in  40  CFR  Part  799 

Testing,  Environmental  Protection 
Agency,  Environmental  Protection, 
Hazardous  substances.  Chemicals. 

Dated:  November  21. 1985. 
|ohn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  799-{  AMENDED] 

Therefore,  Part  799  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2811.  2625. 

2.  New  §  799.3450  is  added  to  read  as 
follows: 

§799.3450    Propylene  oxkle. 

(a)  Identification  of  test  substance.  (1) 
Propylene  oxide  (CAS  No.  75-56-9)  shall 
be  tested  in  accordance  with  this 
section. 

(2)  Propylene  oxide  of  at  least  99.0- 
percent  purity  shall  be  used  as  the  test 
substance  in  all  tests. 

(b)  Person  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
(1)  All  persons  who  manufacture  or 
process  propylene  oxide,  other  than  as 
an  inpurity,  from  January  10, 1986,  to  the 
end  of  the  reimbursement  period  shall 
submit  letters  of  intent  to  conduct 


testing  or  exemption  applications,  study 
plans,  and  shall  conduct  tests,  and 
submit  data  as  specified  in  this  section. 
Subpart  A  of  diis  Part,  and  Part  790  of 
this  chapter. 

(2)  Persons  subject  to  this  section  are 
not  subject  to  the  requirements 

§  790.30(a)  (2),  (5),  and  (6)  and  (b)  and 
§  790.87(a](l)(ii)  of  this  chapter. 

(3)  Persons  who  notify  EPA  of  their 
intent  to  conduct  tests  in  compliance 
with  the  requirements  of  this  section 
nAust  submit  plans  for  those  tests  no 
later  than  30  days  before  the  initiation  of 
each  of  those  tests. 

(4)  In  addition  to  the  requirements  of 
§  790.87(a)  (2)  and  (3)  of  this  chapter, 
EPA  will  conditionally  approve 
exemption  applications  for  this  rule  if 
EPA  has  received  a  letter  of  intent  to 
conduct  the  testing  from  which 
exemption  is  sought  and  EPA  has 
adopted  test  standards  and  schedules  in 
a  final  Phase  II  test  rule. 

(c)  Health  effects  testing — (1) 
Developmental  toxicity — (i)  Required 
testing.  An  inhalation  developmental 
toxicity  test  in  the  rat  shall  be 
conducted  with  propylene  oxide. 

(ii)  [Reserved]. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0033) 

[FR  Doc.  85-28300  Filed  11-28-85:  8:45  am] 

MLUNO  CODE  (SeO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

IGen.  Docket  No.  83-989;  FCC  85-614) 

Transmission  of  Obscene  Materials 

agency:  Federal  Communications 
Commission. 

action:  Postponement  of  Effective  Date 
of  Final  rule. 

summary:  In  this  action  the  Commission 
denies  a  petition  for  stay  of  the 
November  5, 1985  effective  date  of  47 
CFR  64.201  (die  "dial-a-pom"  regulation) 
but,  for  administrative  reasons, 
postpones  the  effective  date  of  the 
Regulation  until  December  26, 1985. 
Compliance  with  the  regulation  provides 
a  defense  to  prosecution  under  47  U.S.C. 
223(b). 

EFFECTIVE  DATE:  December  26, 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  E.  Holmes,  Common  Carrier 
Bureau,  Domestic  Services  Branch,  (202) 
634-1860. 


List  of  Subjects  in  47  CFR  Fart  64 

Communications  Common  Carriers. 
Memorandum  Opinion  and  Order 

In  the  matter  of  Enforcement  of 
Prohibitions  Against  the  Use  of  Common 
Carriers  for  the  Transmission  of  Obscene 
Materials;  Gen.  Docket  83-969. 

Adopted:  November  14. 1985.  Released: 
November  21. 1985. 

By  the  Commission. 

Introduction 

1.  Before  the  Commission  is  a  Petition 
jointly  filed  by  Carlin  Communications, 
Inc.  and  Drake  Publishers,  Inc. 
(hereinafter  "'Petitioners")  seeking  a  stay 
of  the  effective  date  of  the  Commission's 
"dial-a-pom"  regulation '  pending 
judicial  review  of  the  Commission's 
decision.* 

2.  In  1983  Congress  amended  section 
223  of  the  Communications  Act  of  1934 
to  effectuate  its  purpose  of  restricting 
access  by  minors  to  obscene  or  indecent 
telephonic  messages.  The  enabling 
legislation  required  the  Commission  to 
issue  a  regulation  by  June  5, 1984, 
compliance  with  which  would  serve  as  a 
defense  to  parties  prosecuted 
thereunder.*  Accordingly,  on  June  5, 
1984  the  Commission  issued  a  Report 
and  Order  *  adopting  a  regulation  which 
provided  a  defense  to  prosecution  under 
section  223  for  "dial-a-pom"  providers 
who  restrict  access  by  minors  to 
obscene  or  indecent  telephone  messages 
by  limiting  the  operational  hours  of  the 
services  or  by  requiring  prepayment  by 
credit  card  before  transmission  of  the 
message  begins.* 

3.  However,  on  November  2, 1984,  in 
Carlin  Communications  Inc.  v.  FCC,  749 
F.2d  113  (2d  Cir.  1984)  {Carlin),  the 
United  States  Court  of  Appeals  for  the 
Second  Circuit  set  aside  the 
Commission's  regulation.  Without 
reaching  issues  concerning  the 
constitutionality  of  the  underlying 
statute,  the  court  found  that  the 
Commission  had  failed  to  provide  a 
convincing  record  adequately 
demonstrating  that  its  operational  hour 
regulation  effectively  restricts  access  by 


'  Second  Report  and  Order,  General  Docket  No. 
8J-989.  FCC  85-554.  50  FR  42899  (October  22. 1985). 
The  "dial-a-pom"  regulation,  47  CFR  64.201.  will 
become  effective  on  November  25. 1985. 

'Carlin  Communications.  Inc.  and  Drake 
Publishers,  Ina  v.  FCC  Civ.  No.  85-4158  [Zd  Cir., 
Tiled  October  22. 1985). 

'Section  8(c)  of  the  Federal  Communications 
Commission  Authorization  Act  of  1983.  Pub.  L.  No. 
98-214.  effective  December  S.  1983. 

'See  note  1.  supra. 

'Report  and  Order,  General  Docket  83-989,  FCC 
84-253,  49  FR  24996  ()une  19, 1984).  The  order 
adopting  the  regulation  was  released  )une  5. 1984, 
and  was  to  become  effective  on  July  19. 1984. 
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minors  to  the  transmissions  without 
unduly  impairing  the  rights  of  adults  to 
hear  the  messages.*  Accordingly,  the 
Conunission  issued  a  Second  Notice  of 
Proposed  Rulemaking  (Second  Notice)' 
seeking  further  information  to  augment 
the  record  in  the  proceeding.  Parties 
were  asked  to  comment  regarding 
screening  and  blocking  techniques 
implemented  at  telephone  network 
facilities,  those  implemented  at  the 
premises  of  information  providers,  and 
blocking  by  use  of  terminal  equipment. 
Parties  were  instructed  to  consider  the 
effectiveness,  technical  feasibility  and 
economic  practicality  of  the  blocking 
schemes  entailed  by  each  approach. 
4.  After  examining  the  record,  the 
Commission  issued  a  Second  Report  and 
Order  adopting  a  regulation  under 
which  "dial-a-pom"  service  providers 
must  require  an  authorized  access  or 
identification  code,  or  prepayment  by 
credit  card,  before  transmission  of  the 
messages  begins.  With  respect  to  the 
authorized  access  or  identification 
codes,  to  reduce  instances  of 
unauthorized  use,  the  regulation 
requires  "dial-a-pom"  providers  to  issue 
the  code  by  mail  after  reasonably 
ascertaining,  through  a  written 
application  procedure,  that  the  appHcant 
is  not  under  eighteen  years  of  age. 
Further,  "dial-a-pom"  providers  must 
establish  a  procedure  whereby  codes 
will  be  immediately  cancelled  when 
providers  become  aware  that  such  codes 
are  lost,  stolen  or  misused,  or  no  longer 
desired.  *  In  its  Second  Report  and 
Order,  the  Commission  concluded  that 
the  operational  hour  limitation  and,  with 
the  exception  of  the  access  code 
requirement,  the  various  screening  and 
blocking  techniques  proposed,  were 
technically  infeasible,  overinclusive, 
ineffective,  or  improperly  placed  the 
burden  of  preventing  minors'  access  on 
the  telephone  subscriber.  In  contrast,  the 
access/identification  code  regulation 
requires  "dial-a-pom"  providers  to 
install  access  code  equipment  at  their 
premises  or  to  assume  the  financial 
responsibility  for  equipment  installed  at 
telephone  company  facilities.  Of  the 
altematives  available,  it  was  found  to 
be  the  most  effective  means  of 
restricting  minors  from  obtaining  access 
to  the  messages  and  is  the  least 
restrictive  of  the  rights  of  adults  who 
wish  to  hear  the  transmissions.  The 
"dial-a-pom"  regulation  is  to  become 
effective  on  November  25, 1985. 
5.  Petitioners  argue  that  their 
attempted  compliance  within  the  time 


allotted  would  force  them  to  suffer 
irreparable  injuries.  They  contend 
further  that  implementation  of  the 
regulation  is  technically  impossible  in 
the  New  York  (NYNEX)  region,  and 
although  theoretically  possible,  so 
expensive  and  time-consuming  in 
regions  other  than  NYNEX  as  to  make 
business  operations  unprofitable. 
Petitioners  argue  that  the  Commission 
has  adopted  the  regulation  without 
regard  to  telephone  company  comments 
indicating  that  access/identification 
code  equipment  is  presently  unavailable 
at  Carlin  premises.  NYNEX  message 
distribution  centers,  or  other  telephone 
company  facilities.  Finally,  they  contend 
that  the  Commission's  latest  "dial-a- 
pom"  regulation  is  no  more  effective 
than  the  regulation  previously  adopted 
and  is,  in  addition,  unconstitutionally 
restrictive  of  the  rights  of  adults  to  hear 
its  messages. 

Discussion 

6.  Section  1.429(k)  of  the 
Commission's  rules,  47  CFR  1.429(k), 
provides  for  issuance  of  a  stay  "upon 
good  cause  shown."  In  making  stay 
determinations,  the  Commission  has 
reUed  upon  the  four-part  test  enunciated 
by  the  D.C  Circuit  Court  of  Appeals  in 
Virginia  Petroleum  Jobbers  Association 
V.  Federal  Power  Commission,  259  F.2d 
921,  925  (D.C.  Cir.  1985),  [Virginia 
Jobbers),  as  modified  by  Washington 
Metropolitan  Area  Transit  Commission 
V.  Holiday  Tours,  559  F.2d  841  (D.C.  Cir. 
1977)  [Holiday  Tours).  This  four-part 
test  requires  a  petitioner  seeking  a  stay 
of  an  agency  order  to  demonstrate  (1)  by 
a  strong  showing  that  it  is  likely  to 
prevail  on  the  merits  of  its  appeal;  (2) 
that  without  such  relief  it  will  suffer 
irreparable  injuries;  (3)  whether 
issuance  of  the  stay  wouJd  substantially 
harm  other  parties  interested  in  the 
proceeding;  and  (4)  that  issuance  of  the 
stay  would  further  the  public  interest.* 
Congress  directed  the  Commission  to 
issue  a  regulation  by  June  5, 1984,  to 
restrict  access  to  "dial-a-pom"  services 
by  individuals  under  the  age  of  eighteen. 
Because  issuance  of  the  regulation  is 
intertwined  with  its  enforcement,  there 
has  been  no  enforcement  of  the  statute 
to  date."  A  stay  of  the  regulation  would 


•749FJdall21. 

'  50  FR  10510  (March  8, 1985). 

•Second  Report  and  Order.  Appendix  A. 


*\n  Holiday  Tours,  the  court  stated  that  these 
factors  are  to  be  balanced  In  making  stay 
determinations.  Where  petitioners  demonstrate  that 
three  of  the  four  factors  strongly  support  the  reHef 
sot^lht  a  cour<  "may  exercise  its  discretion  to  grant 
a  stay  if  the  movant  has  made  a  substantial  case  on 
the  merits.  .  .  ."  559  F.2d  at  843. 

"The  Second  Circuit  explicity  stated  its 
presumption  that  section  223(b)  would  not  b« 
enforced  in  the  absence  of  a  Commission  regulation 
governing  the  transmissions. 


further  postpone  the  effective  date  of  the 
Commission's  regulation  and.  in  turn, 
the  effective  date  of  the  Congressional 
prohibition.  Thus,  it  is  within  these 
constraining  circumstances,  governed  by 
the  four-part  test  enimciated  in  Virginia 
Jobbers,  that  the  Commission  must 
consider  Petitioners'  request  for  a  stay 
of  the  regulation. 

7.  Petitioners  argue  that  they  are  likely 
to  succeed  on  the  merits  of  their 
constitutional  argiunents.  They  contend 
that  the  regulation  is  unduly  restrictive 
of  the  rights  of  adults  to  hear  the 
messages  yet  no  more  effective  in 
restricting  minors  from  obtaining  access 
to  the  transmissions  than  other 
altematives  considered  in  this 
proceeding. "  Petitioners  have  not 
demonstrated  that  they  are  likely  to 
succeed  on  the  merits  of  their  appeal.  As 
noted  by  the  Commission  in  its  Second 
Report  and  Order,  the  first  amendment 
does  not  guarantee  unrestricted  access 
to  obscenity.  Moreover,  the  Supreme 
Court  has  acknowledged  generally  the 
constitutional  validity  of  the  regulation 
of  obscene  material  and  indecent 
material  that  is  easily  accessible  to 
minors."  After  carefully  analyzing  an 
expansive  record,  the  Commission  has 
concluded  that  the  access/identification 
code  regulation  is  the  most  effective  yet 
least  restrictive  alternative  available  to 
effectuate  Congress'  intent  to  prevent 
minors  from  obtaining  access  to  the 
messages.  Petitioners  present  no 
reasons  which  would  cause  us  to  alter 
this  conclusion.  Of  course,  any 
restriction  of  this  kind  raises 
constitutional  concerns.  However,  here 
we  have  reviewed  Petitioners'  concerns 
and  we  cannot  find  that  their  petition 
has  sufficiently  demonstrated  that  they 
are  Ukely  to  succeed  on  the  merits  of  its 
constitutional  claims. 

8.  Petitioners  contend  that  without 
issuance  of  a  stay  of  the  effective  date 
of  the  regulation  irreparable  injiuy  will 
result  Petitioners  also  contend  that 
implementation  of  the  access  code 
requirement  is  technically  infeasible. 
and  that  "there  has  been  no  evidence 
presented  to  the  Commission  that  such 
technology  even  exists". "  Petitioners' 


"  Petitioners  state  that  typically  calls  to  "dial-a- 
pom"  services  are  made  on  impulse.  They  argue 
that  the  access  code  requirement  will  uoduly 
impede  callers  who  realize  that  they  must  first 
submit  an  application  for  a  code  number  and  then 
await  its  distribution.  Petitioners  also  argue  that  a 
minor,  intent  on  hearing  the  messages,  will  ftod 
ways  to  obtain  and  circulate  access/identification 
code  numbers,  thus  circumventing  the  regulation 
and  congressional  intent.  Petition  at  14-15. 

"  50  FR  at  42706.  See  also.  Miller  v.  California. 
413  U.S.  15  (1973):  FCC  v.  Padflca  Foundation.  438 
US.  728  (1978). 

"Petition  at  11. 
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contention  of  irreparable  infury  is  based 
on  an  unfounded  assertion  that 
implementation  of  our  rule  will  result  in 
loss  of  proHtability.  /.c  they  will  go  out 
of  business.  This  argument  intertwined 
with  the  position  of  likely  success  on  the 
merits  discussed  above,  is  simply 
unsupported.  There  is  no  showing  that 
an  access  code  approach  is 
unconstitutional  that  implementation 
will  cause  cessation  of  business,  or  that 
there  is  unavailability  of  technology  to 
implement  access  code  recognition  in 
either  one-way  or  two-way  "dial-it" 
service  systems.  '*  Accordingly,  we 
reiterate  our  finding  that  the  regulation 
we  adopted  reflects  nothing  more  than 
Congressional  intent  that  service 
providers  bear  the  burden  of 
implementing  the  means  used  to  restrict 
minors'  access  to  the  messages  they 
choose  to  transmit  We  find  that  any 
impact  which  may  negatively  affect 
these  service  providers — Petitioners  fail 
to  demonstrate  will  be  other  than 
minimal — is  outweighed  by  the 
fulfillment  of  our  statutory  mandate  to 
restrict  access  by  minors  to  the  "dial-a- 
pom"  services. 

9.  Concerning  whether  issuance  of  a 
stay  would  sulwtantially  harm  other 
parties  in  the  proceeding.  Petitioners 
argue  that  "in  view  of  the  fact  that 
enforcement  of  the  Regulation  will 
destroy  Petitioners'  business,  this 
irreparable  injury  clearly  outweighs  the 
injury,  if  any.  to  any  other  party  to  the 
proceeding  if  a  stay  is  issued."  Thus. 
Petitioners  direct  the  Commission  to 
"consider  the  constitutional  rights  of 
hundreds  of  thousands  of  individuals 
who  voluntarily  access  Petitioners' 


"The  Second  Report  and  Order  acknowiedges 
that  partiea  may  cbooM  lo  impletnenl  acceu  code 
recognition  schemes  in  two-wty  incomiog  tninks.  SO 
FR  at  42705.  Telephone  company  comment* 
submitted  in  this  proceeding  point  out  generally  that 
where  two-way  "dial-it"  tnuismiasioiu  are  involved. 
calls  may  be  routed  directly  to  '^ial-a-pom" 
providers.  These  providera  may  then  modify 
existing  equipment  to  implement  a  software 
controlled  access  code  system  similar  to  that 
utilized  by  several  long  distance  telephone 
companies.  See  Comments  of  Mountain  Stales 
Telephone.  Northwestern  Bell  and  Pacific 
Northwesi  Betl  at  13  and  Pacific  Bell  Comments  at  4. 
See  generally  Comments  of  AT»T.  BellSouth,  and 
United  Stales  Telephone  Association.  (We  note  that 
many  OCC  subscribers  access  their  services  by 
utilizing  a  preassigned  access  code  either  on  their 
telephones  or  on  an  inexpensive  external  pad.) 
Petitioners  have  inchided  no  new  evidence  in  the 
joint  Petition  for  Stay  demonstrating  that 
im[riementation  of  a  software  supported  access 
code  recognition  system  at  central  distribution 
centers  is  infeasiUe  in  regions  where  a  one-way 
dedicated  network  is  uHlized  (i.e..  NYNEX  and 
Ameritech).  Even  were  this  the  case,  the  alternate 
availability  of  two-way  service  and  the  current  use 
of  two-way  aervice  in  so  many  ortjer  locattons 
constitates  adequate  assimince  that  Petitioners* 
argument  of  irreparable  harm  through  total  loss  of 
twsiness  is  without  substance. 


service  on  a  daily  basis."  In  asserting 
this  claim,  petitioners  combine  the  third 
and  fourth  factors  to  be  considered  in 
making  stay  determinations.  However, 
this  argument  foils  to  note  key  elements 
in  the  four-part  analysis  enunciated  in 
Virginia  Jobbers.  Namely, 

"...  we  must  determine  whether,  despite 
showings  of  probable  success  and  irreparable 
injury  on  the  part  of  petitioner,  the  isstiance 
of  a  stay  would  have  a  serious  impact  effect 
on  other  interested  persons.  Relief  saving  one 
claimant  from  irreparable  injury,  at  the 
expense  of  similar  harm  caused  another, 
might  not  qualify  as  the  equitable  judgment 
that  a  stay  represents"." 

Concerning  the  public  interest  factor, 
the  court  goes  on  to  state: 

"In  litigation  involving  the  administration 
of  regulatory  statutes  designed  to  promote 
the  public  interest  this  factor  (the  public 
interest  factor]  necesseuily  becomes  crucial. 
The  interests  of  private  litigants  must  give 
way  to  the  realization  of  public  purposes".  *• 

10.  In  this  connection,  we  repeat  that 
Petitioners  have  not  provided  specific 
information  concerning  the  potential 
financial  impact  of  alternative 
regulations.  Neither  do  Petitioners  make 
a  specific  financial  demonstration  that 
implementation  of  the  rule  will  destroy 
their  business.  See  para.  8,  supra. 
Moreover,  we  find  the  public  interest 
considerations  crucial  here.  Congress 
has  specifically  mandated  that  the 
Commission  adopt  regulations  which,  in 
effect,  restrict  access  by  minors  to 
obscene  or  indecent  telephonic  message 
services.  The  court  has  already 
explicitly  found  that  "protecting  minors 
fit)m  salacious  material  is  no  doubt  [a] 
quite  compelling"  government  interest 
Carlin.  749  F.2d  at  121  (Citation 
omitted.)  Petitioners  make  no  new 
factual  assertions  upon  which  we  may 
conclude  that  the  access/indentification 
code  requirement  is  more  burdensome 
and  less  effective  than  anyother 
ahemative.  We  therefore  find  that 
Petitioners  have  not  made  an  adequate 
showing  under  the  standards  set  forth  in 
Virginia  Jobbers  warranting  a  grant  of  a 
stay  of  the  effective  date  of  the 
Commission's  regulation. 

11.  Administrative  consideration.  As 
noted  above,  n.2.  Petitioners  have  filed 
for  judicial  review  arid  stay  of  the 
Commission's  regulations.  It  appears, 
however,  that  the  court  will  not  be  able 
to  hear  arguments  prior  to  the  cturent 
effective  date  of  our  regulation. 
November  25.  To  avoid  possible 
administrative  complications  arising  out 
of  our  denial  of  Petitioner's  stay  request 
pending  the  court's  stay  hearing,  we  will 


>29eF.2daiazs. 
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postpone  the  effective  date  of  our 
regulation  until  December  26, 1985. 
Should  the  court  issue  its  stay  decision 
prior  to  that  date,  our  postponement  will 
dissolve.  (This  postponement  will  also 
afford  Petitioners  additional  time  in 
which  to  bring  their  systems  into 
compliance  with  our  regulation.) 

Order 

12.  Accordingly,  it  is  ordered  that 
Carlin  and  Drake's  Joint  Petition  for 
Stay  of  the  November  25, 1985  effective 
date  of  47  CFR  S  64.201  is  denied. 

13.  It  is  further  ordered  that  the 
Secretary  shall  cause  a  copy  of  this 
Order  to  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  605  of  Regulatory  Flexibility 
Act,  5  U.S.C.  605.  The  Secretary  shall 
cause  a  copy  of  this  Order  to  be  printed 
in  the  Federal  Register. 

14.  This  action  is  taken  piu^uant  to 
Section  8(c)  of  the  Federal 
Communications  Commission 
Authorization  Act  of  1983,  Pub.  L.  No. 
98-214,  effective  December  8, 1983,  and 
sections  4{i),  303{r).  and  223(b)  of  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 

William  J.  Tiicuico. 

Secretary. 

(FR  Doc  85-28305  Filed  ll-2ft-85;  a-45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  83-10;  Notice  2] 

Federal  Motor  Vetilde  Safety 
Standards;  Windshield  Defoggers 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
AcnoN:  Final  rule. 

summary:  This  notice  amends  Standard 
No.  103.  Windshield  Defrosting  and 
Befogging  Systems,  to  require  that 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses 
manufactiu-ed  for  sale  in  the 
noncontinental  United  States  be 
equipped  with  defogging  systems.  The 
noncontinental  United  States  includes 
such  areas  as  Hawaii,  Puerto  R\r.o,  the 
Virgin  Islands,  Guam,  and  American 
Samoa.  The  agency  believes  that 
adoption  of  this  amendment  will 
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eliminate  the  safety  hazard  caused  by 
fogging  of  vehicle  windshields  in 
vehicles  without  defogging  systems  in 
the  damp  weather  prevalent  in  these 
geopraphic  areas  and  having  to 
manually  wipe  those  windshields  in 
order  to  see  properly. 

DATES:  The  effective  date  for  this 
amendment  is  September  1. 1987. 

AOOfOESS:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  be 
submitted  not  later  than  December  27, 
1985,  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

FOR  niRTNER  INFORMATION  CONTACT: 

Mr.  Kevin  Cavey,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW..  Washington.  DC 
20590  (202-426-2153). 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  103,  Windshield  Defrosting  and 
Defogging  Systems,  currently  applies  to 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses  which  are 
manufactured  for  sale  in  the  continental 
United  States  (including  Alaska).  The 
standard  requires  manufacturers  to 
install  systems  which  perform  both 
windshield  defrosting  and  defogging 
functions  in  those  vehicles. 

When  the  original  rule  was  issued,  the 
agency  believed  there  was  no 
justification  for  requiring  defrosting 
equipment  on  vehicles  manufactured  for 
sale  in  the  warm,  humid  regions  of  the 
nonoontinental  United  States.  Therefore, 
these  vehicles  are  not  required  to  be 
equipped  with  the  combined  windshield 
defrosting  and  defogging  systems 
required  under  Standard  No.  103.  The 
noncontinental  United  States  includes 
such  areas  as  Hawaii,  Puerto  Rico,  the 
Virgin  Islands,  Guam  and  American 
Samoa.  Standard  No.  103  is  the  only 
Federal  motor  vehicle  safety  standard 
which  exempts  vehicles  manufactured 
for  sale  in  the  noncontinental  United 
States. 

Domestic  manufacturers  install 
combined  defrosting  and  defogging 
systems  on  all  passenger  cars, 
regardless  of  where  they  are  sold. 
However,  several  foreign  manufacturers 
do  not  include  any  type  of  defrosting  or 
defogging  equipment  on  many  of  their 
vehicles  sold  in  the  noncontinental 
United  States.  For  the  reasons  set  forth 
below,  this  rule  amends  the  standard  to 
requu%  all  manufacturers  to  install,  at 
their  option,  either  a  defrosting  and 
defogging  system  or  a  defogging  system, 
in  all  vehicles  manufactured  for  sale  in 
the  noncontinental  United  States. 


Safety  Problem 

On  July  14. 1983  (48  FR  32200),  NHTSA 
issued  a  notice  of  proposed  rulemaking 
which  responded  to  a  petition  for 
rulemaking  filed  by  Suiuise  Motors,  Inc. 
The  petitioner  claimed  that  windshields 
in  the  Virgin  Islands  fog  up  very  badly 
in  damp  weather,  creating  a  serious 
safety  hazard  in  vehicles  which  do  not 
have  defogging  systems.  The  petitioner 
therefore  requested  that  manufacturers 
be  required  to  install  defogging  systems 
in  passenger  cars  sold  in  the  Virgin 
Islands. 

The  agency  reviewed  the  climatic 
conditions  of  the  Virgin  Islands  as  well 
as  in  the  rest  of  the  noncontinental 
United  States  and  determined  that  the 
petitioner's  claim  that  these  conditions 
are  conducive  to  the  occurrence  of 
windshield  fogging  on  a  regular  basis  is 
accurate.  The  fogging  occurs  when  a 
cool  windshield  comes  into  contact  with 
warm,  moist  air  and  the -water  vapor  in 
the  air  condenses  in  the  form  of  a  liquid 
on  the  windshield.  All  the  geographic 
areas  in  question  are  characterized  by 
high  temperatures  and  high  humidity. 
Windshield  fogging  is  especially  likely 
to  occur  in  the  morning  hours. 

Under  these  conditions  windshield 
fogging  reduces  visibiUty,  substantially. 
Thus,  driving  a  vehicle  without 
defogging  equipment  that  clears  the 
windshield  automatically,  poses  a  safety 
hazard.  In  addition,  in  the  absence  of 
defogging  equipment,  drivers  try  to 
manually  wipe  the  windshield  clean 
while  driving — a  process  which  itself  is 
distracting  and  creates  a  safety  hazard. 
The  agency  therefore  believes  that  a 
vehicle  without  defogging  equipment 
creates  an  unreasonable  safety  risk. 
This  is  true  not  only  for  passsenger  cars, 
the  specific  subject  of  the  petition  for 
rulemaking,  but  also  for  multipurpose 
passenger  vehicles,  trucks,  and  buses. 
Thus,  the  notice  proposed  to  require 
windshield  defogging  systems  in 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  and  buses. 

Automobile  Importers  of  America, 
Inc.,  supplied  information  concerning 
the  sales  of  passenger  cars  by  four 
foreign  manufacturers  in  the 
noncontinental  United  States  with  and 
without  defrost  and  defogging 
equipment.  According  to  these  data, 
more  than  76,000  automobiles  were 
shipped  to  the  noncontinental  United 
States  in  1980  by  these  companies. 
Approximately  40,000  of  these  cars, 
representing  52  percent  of  the  total, 
were  not  equipped  with  defrosting  and 
defogging  equipment  The  total  vehicle 
population  without  defogging  equipment 
is  likely  to  be  larger  when  other 
passenger  car  imports,  multipurpose 


passenger  vehicles,  trucks,  and  buses 
are  included;  however,  the  agency  does 
not  have  specific  data  on  the  total 
vehicle  population.  Therefore,  a 
significant  number  of  foreign- 
manufactiu-ed  vehicles  in  these  areas 
are  being  operated  without  a  defogging 
system  to  improve  visibility.  This 
situation  obviously  increases  the  risk  of 
motor  vehicle  accidents,  injuries,  db 
deaths. 

Alternative  Requirements 

Three  comments  were  received  on  the 
notice,  two  from  vehicle  manufacturers. 
None  of  the  commenters  on  the  notice  of 
proposed  rulemaking  opposed  this 
amendment  to  Standard  No.  103. 

Amending  the  standard  to  require 
vehicles  manufactured  for  sale  in  the 
noncontinental  United  States  to  have 
defogging  systems  is  not  simply  a  matter 
of  extending  the  applicability  of  the 
standard  to  the  additional  geographic 
areas.  Standard  No.  103  requires 
vehicles  built  for  sale  in  the  continental 
United  States  to  have  a  system  which 
defrosts  as  well  as  defogs.  The  standard 
does  not  currently  specify  separate 
performance  requirements  for  defogging. 
Instead,  for  passenger  cars,  the 
defrt>sting  requirements  of  the  standard 
serve  the  double  purpose  of  ensuring 
adequate  defrosting  and  defogging 
performance.  This  is  possible  because 
the  amount  of  heat  necessary  for 
adequate  defixisting,  i.e.,  for  melting  ice 
that  forms  on  a  windshield,  also 
provides  adequate  defogging 
performance.  For  multipurpose 
passenger  vehicles,  trucks,  and  buses, 
the  standard  simply  requires  a 
windshield  defrosting  and  defogging 
system  and  does  not  specify  any 
performance  requirements. 

The  agency  does  not  consider  it 
appropriate  to  extend  the  defrosting 
requirements  of  Standard  No.  103  to 
vehicles  manufactured  fen*  sale  in 
Hawaii.  Puerto  Rico,  the  Virgin  Islands, 
Guam,  and  American  Samoa.  Since 
those  areas  have  warm  climates,  there  is 
no  safety  need  for  vehicles  to  have  a 
defrtisting  (as  opposed  to  defogging) 
system. 

This  rule  gives  manufacturers  the 
option  of  complying  Mrith  the  defogging 
requirement  in  alternative  ways. 
Combination  defrosting  and  defogging 
equipment  can  be  installed  in  the 
vehicles.  As  noted  earlier,  domestic 
manufacturers  currently  do  so  in 
passenger  cars.  The  agency's  rule  also 
permits  manufacturers  to  design  a 
system  with  only  defogging  capability 
for  installation  in  vehicles  for  sale  in  the 
noncontinental  United  States. 
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There  are  two  maior  ways  to  provide 
windshield  defogging  capability,  by 
applying  heat  to  the  windshield  or  by 
dehumidifying  the  air  inside  the  vehicle. 
The  first  method  is  the  same  as  that 
used  for  defrosting,  although  less  beat 
may  be  necessary  for  defogging. 
Therefore,  a  mamifacturer  may  be  able 
to  design  a  defog-oniy  system  using  heal 
application  which  is  less  expensive  than 
a  standard  defrosting  and  defogging 
system.  The  second  method, 
dehumidifying  the  air  inside  a  vehicle,  is 
considerably  more  expensive  than  the 
first  method  and  therefore  unlikely  to  be 
used  for  defogging  only  puiposes.  Since 
air  conditioners  dehumidify  the  air 
inside  a  vehicle  in  addition  to  cooHng  it. 
all  vehicles  equipped  with  air 
conditioners  have  defogging  capability, 
whether  or  not  they  have  a  combined 
defrosting  and  defogging  system.  Thus, 
vehicles  with  air  conditioners  would  not 
need  an  additional  defogging  system  to 
meet  this  rtile's  amendments. 

The  agency  is  not  requiring  a 
defogging  system  for  side  or  rear 
windows  of  passenger  cars,  as 
requested  by  the  petitioner.  The  primary 
problem  created  by  fogging  involves  the 
windshield.  For  this  reason,  there  is 
currently  no  requirement  for  side  or  rear 
window  defogging  equipment  in 
vehicles  manufactured  for  sale  in  the 
continental  United  States. 

Toyota  Motor  Corporation  suggested 
that  an  alternative  defogging  method  be 
allowed  which  applies  outside  ambient 
air  directly  to  the  windshield  using  a 
boost  ventilator  system.  The  agency 
believes  that  the  Toyota  system  would 
not  be  able  to  defog  a  windshield  as 
quickly  as  the  other  alternatives, 
particularly  when  very  high  humidity 
conditions  exist.  Moreover,  the  agency 
has  no  data  which  show  that  a  boost 
ventilator  defogger  system  would 
provide  equivalent  defogging  capability 
in  multipurpose  passenger  vehicles, 
trucks,  or  buses.  For  these  reasons,  the 
agency  will  not  permit  the  use  of  a  boost 
ventilator  defogger  system  for  defog- 
only  purposes  under  this  amendment. 
As  stated  earlier.  Ihe  vehicle 
manufacturer  will  have  the  option  of 
installing  a  windshield  defog-only 
system  which  operates  either  by 
applying  heat  to  the  windshield  or  by 
dehumidifying  the  air  inside  the 
passenger  compartment  of  the  vehicles. 
Of  course,  a  combined  windshield 
defrosting  and  defogging  system  could 
be  installed  instead  of  a  defog-only 
system. 

Defogging  Perfonnanoe  Requirements 

Transportation  Safety  Consultants 
(TSC)  stated  that  the  defrosting 
pen'ormance  requirements  of  the 


standard  should  be  amended  to  include 
other  vehicles  as  well  as  passenger  cars. 
In  addition.  TSC  urged  the  agency  to  set 
specific  defogging  performance 
requirements  for  all  vehicles. 

The  changes  sought  by  TSC  ate 
beyond  the  scope  of  this  petition.  First, 
the  agency  did  not  propose  to  amend  the 
defrosting  requirements  of  Standard  103. 
Therefore,  extending  the  current 
requirements  for  defrosters  to  other 
passenger  vehicles  is  inappropriate  as 
part  of  this  rulemaking.  In  addition,  the 
agency  disagrees  with  TSC  that  a 
vehicle  equipped  with  a  combined 
defrosting  and  defogging  system  or  an 
air-conditioning  unit  may  not  have 
adequate  defogging  capability.  The 
agency  also  believes  it  is  reasonable  to 
require  the  installation  of  defogging 
equipment  only,  on  vehicles 
manufactured  for  ftale  in  the 
noncontinental  United  States  without 
specific  defogging  performance 
requirements,  primarily  because 
defogging  equipment  provides  obvious 
and  important  safety  benefits  by 
improving  visibility  in  these  geographic 
regions. 

Potendal  Benefits,  Costs  and  Other 
Effects 

The  Agency  has  evaluated  the 
economic  and  other  effects  of  this  final 
rule  and  determined  that  they  are 
neither  major  as  defined  by  Executive 
Order  12291  nor  significant  as  defuied 
by  the  Department's  Regulatory  Policies 
and  Procedures. 

The  safety  benefits  of  this  rule  are 
difficult  to  quantify,  as  they  usually  are 
for  crash  avoidance  safety  standards. 
However,  the  agency  believes  there  is 
no  rationale  for  exempting  vehicles 
manufactured  for  sale  in  the 
noncontinental  United  States  from  the 
requirement  to  install  defogging 
equipment.  As  discussed  earlier,  there 
are  adverse  safety  consequences  that 
result  from  not  having  a  defogger. 
Vehicles  manufactured  for  sale  in  those 
location  were  only  exempted  from  the 
defogging  requirements  because  of  an 
oversight.  When  Standard  103  was  first 
proposed  its  provisions  would  have 
applied  to  the  noncontinental  United 
States.  However,  since  the  Standard 
also  includes  defrosting  (i.e..  deicing) 
requirements,  it  was  recognized  that 
these  would  be  inappropriate  for  the 
noncontinental  United  States.  Because 
of  statutory  deadlines  for  issuance  of 
initial  safety  standards,  the  agency  did 
not  have  time  to  re-propose  only  the 
defogging  requirements  and  thus 
exempted  the  noncontinental  United 
States  from  all  the  requirements  of 
Standard  103.  This  rule  corrects  the 
oversight. 


Although  the  agency  cannot  quantify 
the  possible  redaction  in  accidents, 
deaths,  and  injuries,  requiring  a  defogger 
will  improve  safety  by  providing 
increased  visibility  through  a  vehicle's 
windshield  and  by  eliminating  the  need 
to  manually  wipe  the  windshield  while 
driving.  The  agency's  final  regulatory 
evaluation  analyzes  the  potential  effects 
on  safety  of  this  action. 

The  final  regulatory  evaluation  also 
contains  cost  information  prepared  by 
the  agency.  NHTSA  conducted  an 
independent  analysis  of  a  complete 
Standard  No.  103  defrosting  and 
defogging  system  based  on  tear-down 
analyses  of  a  Chevrolet  Citation  and  a 
Plymouth  Reliant  These  costs  are  in  the 
$60  to  $68  per  vehicle  range  which 
equates  with  the  lower  end  of  cost 
figures  supplied  by  foreign 
manufecturers.  As  noted  above,  defog- 
only  systems  would  cost  less,  if 
manufacturers  choose  to  design  that 
type  of  system,  although  the  exact  lowest' 
amount  is  not  known.  Since 
domestically  produced  vehicles  already 
come  equipped  with  defoggers.  this 
rulemaVing  does  not  add  any  cost  to 
manufacturers  of  those  vehicles.  The 
estimated  cost  of  this  rule  would  be  $2.4 
million  to  $2.7  million  for  passenger  cars 
sold  by  foreign  manufacturers  in  these 
locales. 

The  agency  believes  that  the  effective 
date  of  this  rule.  September  1. 1M7.  is 
reasonable,  because  this  leadtime  may 
be  necessary  for  manufacturers  to 
design  defog-only  systems  if  they  choose 
this  option  for  vehicles  manufactured  for 
sale  in  the  noncontinental  United  States. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  the  agency  has 
evaluated  the  effects  of  this  action  and  I 
certify  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Accordin^y,  no 
regulatory  flexibility  analysis  has  been 
prepared.  Manufacturers  of  motor 
vehicles,  those  businesses  affected  by 
these  amendments,  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  Flexibility  Act.  Small 
organizations  and  governmental  units  in 
the  noncontinental  United  States,  which 
purchase  motor  vehicles  equipped  with 
these  defrosting  and/or  defogging 
systems,  will  not  be  significantly 
affected.  Since  the  price  increase  is 
relatively  small,  no  significant  impact  on 
small  entities  is  anticipated. 

Finally,  the  agency  has  analyzed  the 
effects  of  this  action  under  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  the  final  rule  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 


BEST  COPY  AVAILABLE 
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List  of  Subjects  in  49  CFR  Pact  S71 

Imports,  Motor  vehicles  safety. 
Rubber  and  rubber  products.  Tires. 

PART  571--[AMENDE01 

Ik  coQsideratioB  of  the  foregoing. 
§  571.1(1}.  Windshield  Defrosting  and 
DefoggMg  Systems,  of  Title  48  of  the 
Code  of  Federal  Reguktions  is  aaiended 
asfoUows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

AutlMrity:  15  U.S.C.  ISSa  1401, 1403, 1407 
delesations  of  authority  at  49  CFR  UO. 


§571.103    [AmefMted] 

2.  Paragraph  S2  of  S  571.103  is  revised 
to  read  as  follows: 

S2.  Application.  This  standard  applies 
to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses. 

3.  Paragraph  S4  is  revised  to  read  as 
foHows: 

S4.  Requirements,  (a)  Except  as 
provided  in  paragraph  (b)  of  this  secfioa. 
each  passenger  car  shat)  meet  the 
requiremenls  specified  in  S4.1.  S4.2,  and 
S4.3,  ajid  eadi  multipurpose  passenger 
vehicle,  truck,  and  has  shaH  meet  the 
requirements  specified  in  i  4X 

(b}  Each  passenger  car.  multipurpose 
oassenger  vehicle,  truck,  and  bus 


manufactamd  far  sale  in  ihe 
noncontinental  United  States  may,  at 
the  option  of  the  manufacturer,  have  a 
windshield  defogging  system  which 
operates  either  by  applying  heat  to  the 
windshield  or  by  dehumidifying  the  air 
inside  the  passenger  coatpartnent  of  the 
vehicle,  in  hen  of  raeetmg  the 
requirements  specified  by  paragraph  (a) 
of  this  section. 

Issued  on  Novenber  21.  MSB. 
Diane  K.  Steed. 

Adtniaistrator. 

[FR  Doc.  85-28288  Filed  11-26-85;  8:45  aai) 

BtLUNG  COOC  4«10-S»4t 


48776 


Proposed  Rules 


Fedsnl  Regtstat 

Vol.  SO.  No.  229 

Wednesday.  November  27,  1985 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the 
proposed  issuance  of  mtes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Makettng  Service 

7  CFR  PART  1124 
[Docket  No.  AO-368-A14] 

Milk  in  the  Oregon-Washington 
Marketing  Area;  Recommended 
Decision  and  Opportunity  to  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  IMarketing 
Agreement  and  to  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


:  This  decision  recommends 
changes  in  the  Oregon- Washington  milk 
order  that  will  enable  handlers  to  pool 
producer  milk  that  is  surplus  to  the  fluid 
(bottlinjg)  needs  of  the  market  without 
costly,  inefficient  and  unnecessary 
handling  and  hauling  of  the  milk.  The 
recommended  changes  would  reduce  the 
amount  of  milk  that  supply  plants  must 
deliver  to  pool  distributing  plants  in 
order  to  meet  pool  performance 
standards,  eliminate  some  of  the 
deliveries  of  individual  producers"  milk 
that  are  required  to  be  made  to  pool 
plants  if  the  remainder  of  the  producers' 
milk  is  to  be  eligible  to  be  diverted  to 
nonpool  plants,  and  increase  the  amount 
of  a  handler's  supply  of  milk  not  needed 
for  fluid  use  that  may  be  moved  from 
producers'  farms  directly  to  nonpool 
plants  for  manufacturing  use. 

Other  recommended  amendments 
would  cause  the  fluid  equivalent  of 
nonfluid  milk  receipts  used  in  Class  II 
products  to  be  allocated  to  Class  II  use 
isntead  of  to  Class  III.  and  would 
provide  that  nonmember  producers  who 
are  not  paid  under  the  Oregon  State 
Quota  plan  may  be  paid  directly  by  their 
handler  rather  than  by  the  market 
administrator. 

It  is  not  recommended  that  the 
Department  adopt  a  proposal  to  change 
the  percentages  by  which  base  pounds 
are  computed  for  producers  who  do  not 
have  assigned  daily  bases. 


date:  Comments  are  due  on  or  before 
December  17. 1985. 

AOOftESS:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1079,  South  Building,  United 
States  Department  of  Agriculturie, 
Washington,  DC  20250. 

FOR  FUirrNER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Speciahst,  Dairy  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-7311. 

SUPPI.EMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 
The  Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The 
amendments  would  promote  orderly 
marketing  of  milk  by  regulated  handlers 
and  would  tend  to  ensure  the  use  of 
efficient  milk  marketing  practices. 
Prior  document  in  this  proceeding: 
Notice  of  Hearing:  Issued  July  3, 1985: 
published  July  9. 1985  (50  FR  27972). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  the  order 
regulating  the  handling  of  milk  in  the 
Oregon-Washington  marketing  area. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC.  20250,  by 
the  20th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 


The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Portland,  Oregon, 
on  July  24. 1985.  pursuant  to  a  notice  of 
hearing  issued  July  3, 1985  (50  FR  27972). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Pool  supply  plant  performance 
standards. 

2.  Producer  delivery  requirements. 

3.  Diversion  limits. 

4.  Allocation  of  nonfluid  milk  receipts 
used  in  Class  II  products. 

5.  Payments  to  producers. 

6.  Producer  base  percentage. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pool  supply  plant  performance 
standards. 

The  percentage  of  a  supply  plant's 
receipts  that  must  be  shipped  to  pool 
distributing  plants  in  order  for  the 
supply  plant  to  be  pooled  should  be 
decreased  to  40  percent  in  the  months  of 
September,  October  and  November,  and 
30  percent  in  all  other  months.  Supply 
plant  pooling  standards  are  currently  50 
percent  in  the  months  of  October 
through  December;  40  percent  in 
September,  January  and  February;  and 
30  percent  in  the  months  of  March 
through  August. 

Oregon  Milk  Marketing  Federation 
(OMMF),  a  federation  of  three 
cooperative  associations  that 
.historically  have  supplied  milk  to  the 
Oregon-Washington  market,  proposed 
that  the  percentage  of  producer  milk 
receipts  that  supply  plants  must  provide 
to  pool  distributing  plants  in  order  to 
qualify  as  pool  supply  plants  be 
reduced.  The  association  members  of 
the  federation  are  Farmers  Cooperative 
Creamery  (Farmers),  Oregon  Jersey 
Cooperative  (Oregon  Jersey),  and 
Tillamook  County  Creamery 
Association  (Tillamook).  Oregon  Milk 
Marketing  Federation  markets  the  milk 
of  347  Grade  A  producers,  or  slightly 
over  one-third  of  the  producers  pooled 
under  the  order  at  the  time  of  the 
hearing.  Farmers  owns  and  operates  a 
nonpool  manufacturing  plant  at 
McMinnville.  Oregon,  which  handles 
reserve  supplies  for  the  Federation  and 
for  the  markel.  The  milk  of  Farmers' 
producers,  located  throughout  the 
marketing  area,  is  pooled  on  the  basis  of 
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direct  deliveries  to  pool  distributing 
plants.  Tbe  milk  of  Oregon  |ersey 
members  is  received  primarily  at  pool 
distributing  pUnts  and  at  nonpool 
cheese  plants.  Tillamook  operates  a 
large  nonpool  cheese  manufacturing 
plant,  a  smaU  fluid  processing  operation 
and,  since  1983,  a  pool  supply  plant,  all 
at  the  same  location  in  Tillamook, 
Oregon. 

The  manager  of  the  FederatioD 
testified  that  the  supply  plant  operated 
by  Tillamook  is  one  of  two  sup^y  plants 
pooled  under  the  Orgaon- Washington 
order.  He  stated  that  during  the  first  five 
months  of  1985,  the  Tillamook  supply 
plant  would  not  have  met  the  orders's 
present  pooling  standards  if  Tillamook 
had  found  it  necessary  to  qualify  all  of 
its  member  producer  milk  stqiply  for 
pooling  through  its  supply  plant 
Tillamook's  entire  producer  milk  supply 
did  not  have  to  be  pooled  through  the 
Tillamook  supply  plant  during  that 
period  because  a  letter  requesting  that 
allowable  diversions  be  competed  on 
the  basis  of  the  cooperatives'  combined 
producer  deliveries  had  been  filed  with 
the  market  administrator  by  Tillamook, 
Farmers  and  Northwest  Diarymen's 
Association  (NDA).  The  letter  was 
terminated  June  1, 1985.  In  the  absence 
of  such  a  combining  request  the  witness 
stated,  Tillamook  would  not  be  able  to 
pool  its  entire  supply  of  producer  milfc 
through  it  supply  plant  by  shipping  milk 
to  distributing  plaots  in  Portland  unless 
the  percentages  of  milk  required  by  the 
pool  plant  definition  to  be  moved  to  pool 
distributing  plants  are  reduced.  The 
witness  introduced  data  indicating  that 
the  percentage  required  to  be  delivered 
to  pool  distributing  plants  would  have 
had  to  be  approximately  10  percentage 
points  lower  in  January  and  February  of 
1985  if  Tillamook's  entire  milk  supply 
were  to  be  ehgible  for  pooling  on  the 
basis  of  its  supply  plant  operations.  He 
testified  that  'Tillamook  could  operate 
within  the  present  percentages  only  by 
moving  milk  received  at  the  supply  plant 
to  Portland-area  distributing  plants, 
unloading  it  faito  the  distributing  plants, 
then  reloading  the  milk  back  into  the 
same  trucks  and  hauling  it  back  to  the 
Tillamook  nonpool  cheese 
manufacturing  plant  Such  an  operation 
was  described  by  the  witness  as 
imecessarily  burdensome  and 
expensive,  and  potentiaBy  harmful  to 
the  quality  of  the  milk  handled. 

The  OMMF  witness  described  the 
three  cooperatives  comprising  the 
Federation  as  playing  a  historically 
important  role  in  suppying  the  fluid 
needs  of  the  market  and  in  providing 
outlets  for  the  reserve  supplies  of  many 
of  the  market's  handlers.  He  e^Iained 


that  the  recent  trends  of  production 
accelerating  more  rapidly  than  fluid 
demand,  nationally  as  well  as  in  the 
Northwest  U.S..  and  the  growth  of 
noniemher  numbers  and  production  in 
the  Oregon-Washington  market  have 
resulted  in  the  displacement  of  OMMF 
producer  milk  fiom  distributing  plants  at 
which  the  cooperatives'  milk  required  in 
past  years.  The  witness  stated  that 
because  of  these  trends,  the  percentage 
of  OMMF  milk  required  by  fluid 
handlers  is  declining  at  a  rate  greater 
than  the  decline  in  the  marketwide 
percentage  of  produce  milk  used  in 
Class  I. 

Statistics  introduced  by  the  witness 
shows  production  increases  of  OMMF 
members  of  nine  percent  for  the  first  six 
months  of  1985  over  the  same  period  in 
1984.  While  OMMF  production  and 
Oregon- Washington  production  in 
general  have  been  increasing, 
productiao  by  nonmember  producers 
has  increased  at  the  still-higher  rate  of 
11.1  percent  from  January-June  1984  to 
January-June  1985.  The  witness  testified 
that  as  a  rule  nonmember  milk  in  the 
Oregon- Washington  market  is  used 
primArily  in  fluid  milk,  supplemented 
when  necessary  by  reserve  supplies 
from  cooperative  sources.  Consequently, 
he  stated,  increases  in  nonmember 
supplies  cause  lesser  amounts  of 
cooperative  member  milk  to  be  required 
by  distributing  plants,  especially  during 
times  of  flush  production  and  low  fluid 
consumption.  According  to  the  witness, 
OMMPs  i^oblem  in  continuing  to  secure 
a  large  enough  percentage  of  the 
market's  fluid  sales  to  assure  that  all  of 
its  members'  milk  will  be  able  to 
participate  in  the  marketwide  pool  is 
further  exacerbated  by  the  fact  that 
NDA.  another  large  cooperative 
association  operating  in  the  marketing 
area,  owns  and  operates  three  Oarigold 
pool  distributing  plants  that  together 
account  for  a  larger  volume  of  Class  I 
sales  than  any  other  distributing  plant 
operator  in  the  market  NDA  production 
has  increased  at  a  rate  similar  to  the 
production  increases  in  the  market  as  a 
whole,  a  trend  that  has  resulted  in  less 
of  OMKff's  suply  of  milk  to  be  required 
by  the  Darigotd  plants.  The  milk 
produced  by  OMMF  cooperative 
members,  therefore,  currently  is  being 
displaced  from  its  historical  fluid  outlets 
by  increased  nonmember  production 
and  from  the  NDA-owned  Darigold 
plants  by  NDA  production,  which  also  is 
rising  significantly. 

The  increasing  difficulty  involved  in 
finding  sufficient  fluid  outlets  for  OMMF 
milk  to  assure  its  pool  status  is  the 
principal  probtem  confionting  Tillamook 
in  qualifying  its  supply  plant  for  pooling. 


It  is  clear  from  the  testinuny  and 
exhibits  presented  that  in  some  months 
Tillamook  is  not  able  to  qualify  all  of  its 
producer  milk  for  pooling  through  its 
supply  plant  under  the  order's  present 
supply  plant  shipping  standardis,  and 
that  increasing  milk  production  in  the 
market  by  both  OMMF  members, 
nonmember  producers  and  NDA 
members  wiU  make  the  cooperative  less 
able  to  qualify  its  supply  plant  for 
pooling.  Therefore,  it  is  appropriate  at 
this  time  to  reduce  the  delivery 
requirement  for  supply  plants  to  reflect 
more  nearly  the  prevaiUng  market 
conditions.  The  precentage  should  be 
reduced  to  the  levels  requested  by 
OMMF,  as  those  are  the  standards 
within  which  the  Tillamook  plant  is 
e)q>ected  to  be  able  to  operate.  A 
requirement  that  40  percent  of  a  supply 
plant's  receipts  be  delivered  to  pool 
distributing  plants  during  September, 
October  and  November,  the  months 
during  which  Class  I  utilization  is  at  its 
peak,  and  30  percent  in  other  months, 
will  assure  that  the  plant  will  continue 
to  have  a  close  association  with  the 
fluid  market  without  requiring  the 
cooperative  to  engage  in  ineffident  and 
uneconomic  hauling  practices  solely  for 
the  purpose  of  pooling  its  milk. 
Retention  of  the  provision  currently  in 
the  order  that  allows  automatic  pooling 
status  for  a  supply  plant  during  the 
months  of  March  through  August  if  it 
has  qualified  as  a  pool  supply  plant 
during  the  previous  September  through 
Februar  period  will  help  to  eiuure  that 
unnecessary  hauling  costs  will  not  be 
incurred  during  the  market's  months  of 
high  production  relative  to  demand 
solely  to  keep  the  cooperative's  member 
milk  pooled. 

2.  Producer  delivery  requirements. 

The  present  order  requirements  that  a 
new  producer's  milk  be  delivered  to  a 
pool  plant  at  least  once  during  each  of 
the  two  months  following  the  original 
shipment  and  that  every  producer's  milk 
be  delivered  at  le£ist  once  to  a  pool 
during  each  month  of  September, 
October  and  November  in  order  for  the 
producer's  milk  to  be  eligible  for 
unlimited  diversion  to  nonpool  plants 
during  the  remainder  of  the  year  should 
be  eliminated.  In  addition,  the 
requirement  that  for  a  producer's  milk  to 
be  pooled,  its  first  Grde  A  delivery  must 
be  received  at  a  pool  plant  should  be 
changed  to  require  only  that  at  least  one 
delivery  during  the  producer's  first 
month  on  the  market  is  received  at  a 
pool  plant 

Oregon  Milk,  Marketing  Fedaratioa 
proposed  that  the  yearly  "touch-base" 
requirement  during  the  months  of 
September  through  November  be 
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eliminated.  Darigold.  on  behalf  of 
Northwest  Dairymen's  Association, 
concurred  with  the  OMMF  proposal  and 
extended  it  to  include  the  two  months 
following  a  producer's  initial  shipment 
to  a  pool  plant. 

The  OMMF  manager  and  the  assistant 
manager  of  Tillamook  testified  in  favor 
of  their  proposal  to  eliminate  the  annual 
requirement  that  each  producer's  milk 
be  received  at  a  pool  plant  at  least  once 
during  each  of  the  months  of  September. 
October,  and  November.  The  OMMF 
manager  explained  that  the  provision 
has  proven  to  be  greatly  inefficient  and 
a  sometimes  costly  problem  for 
members  producers  and  cooperatives  in 
the  market,  and  probably  for  some 
nonmember  producers  and  proprietary 
handlers  as  well.  The  witness  described 
the  impact  of  the  requirement  on 
members  of  all  three  of  the  cooperatives 
comprising  OMMF  as  causing  shipments 
of  milk  to  be  made  ft'om  areas  of 
production  near  nonpool  plants  to  pool 
plants  100  or  more  miles  away  solely  to 
meet  the  order  requirement.  He  stated 
that  such  shipment  to  pool  plants 
displace  the  normal  sources  of  milk  for 
those  plants,  requiring  the  handlers  to 
move  their  regular  milk  supplies  to  other 
outlets.  Thus,  he  claimed,  the  provision 
requires  unnecessary  and  uneconomic 
movements  of  milk  and  disrupts  local 
prociirement  routes  to  assure  that  each 
■producer's  milk  is  delvered  to  a  pool 
plant. 

The  witness  stated  that  the  annual 
"touch-base"  requirement  is  the  source 
of  numerous  audit  billings  to  handlers 
from  the  market  administrator  to 
reimburse  the  pool  for  milk  disqualified 
for  pooling  because  of  failure  to  get 
some  producers'  milk  into  pool  plants 
during  each  of  the  three  consecutive 
months.  Such  failure,  he  said,  most  often 
results  from  clerical  or  hauler  errors  in 
dealing  with  degraded  milk  and 
producers  shifting  between  routes.  He 
also  explained  that  ins  some  cases 
failure  to  qualify  producers  in  each  of 
the  three  months  has  resulted  in  those 
producers  failing  to  earn  a  daily  Federal 
order  base  and  thus  not  participating 
equitably  in  the  marketwide  base  milk 
pool  for  a  year. 

The  witness  expressed  the  belief  that 
producers  established  on  the  market 
should  not  have  to  qualify  annually 
thereafter,  and  that  the  percentage  limits 
on  a  handler's  allowable  diversions 
assure  that  the  handler's  milk  supply  is 
meeting  the  pooling  standards  on  a 
collective  basis.  He  stated  that  if  the 
cooperative  meets  its  overall 
performance  standards  for  supplying 
milk  to  the  market,  it  should  make  no 
significant  di^erence  which  individual 


producer's  milk  is  actually  delivered  to 
pool  plants  as  long  as  the  milk  of  each 
producer  participating  in  the 
marketwide  pool  qualifies  for  Grade  A 
status  and  is  available  to  the  market  if 
and  when  needed. 

The  witness  stated  further  that  he 
could  see  no  potential  problem  for 
distributing  plants  in  obtaining  needed 
milk  supplies  as  a  result  of  elimination 
of  the  annual  "touch-base"  requirement. 
He  testified  that  retaining  the 
requirement  that  each  new  producer's 
milk  be  received  at  pool  plants  at  least 
once  during  each  of  its  first  three 
months  on  the  market  would  give 
producers  an  awareness  of  their 
obligation  to  the  Class  I  market.  Under 
cross-examination,  however,  he 
indicated  that  individual  dairy  fanners 
very  likely  do  not  understand  the  order's 
qualification  requirements  for  pooling. 
"The  witness  also  testified  that  he  had  no 
disagreement  with  elimination  of  the 
requirement  that  a  new  producer's  first 
Grade  A  delivery  be  to  a  pool  plant  as 
long  as  at  least  one  delivery  in  the 
producer's  first  month  of  Grade  A 
production  is  to  a  pool  plant. 

The  Tillamook  representative  testified 
that  elimination  of  the  annual  "touch- 
base"  requirement  would  simplify  the 
procedure  of  qualifying  producers  for 
pooling  and  for  unlimited  diversion  to 
nonpool  plants,  and  significantly  reduce 
the  costs  of  extra  hauling  for  the 
purpose  of  assuring  that  each  producer's 
milk  is  delivered  to  a  pool  plant  during 
each  month  of  September.  October  and 
November.  The  witness  stated  that  to 
date  no  Tillamook  producers  had  failed 
to  meet  the  individual  producer  delivery 
requirements,  but  that  such  a  lapse 
would  be  inevitable  at  some  point 
through  oversight  or  error  in  the  hauling 
or  accounting  procedures.  The 
Tillamook  witness  also  testified  to  the 
need  for  elimination  of  the  requirement 
that  a  producer's  first  Grade  A  delivery 
must  be  to  a  pool  plant  if  any  of  the 
producer's  milk  is  to  be  eligible  for 
pooling  in  that  month. 

A  witness  for  Darigold  testified  in 
favor  of  eliminating  not  only  the  annual 
"touch-base"  requirement,  but  the 
requirement  that  a  producer's  milk  be 
received  at  a  pool  plant  at  least  once  in 
each  of  the  two  months  immediately 
following  the  month  in  which  it  is  first 
pooled.  He  also  urged  that  a  new 
producer  be  required  to  deliver  milk  to  a 
pool  plant  during  his  first  month  of 
association  with  the  market  rather  than 
on  his  first  day  of  such  association.  The 
witness  stated  that  at  the  time  the  order 
was  promulgated,  there  may  have  been 
a  need  to  ensure  that  the  milk  of  each 
producer  in  the  market  be  received 


regularly  at  pool  plants  so  that  their  milk 
would  be  available  when  needed.  He 
pointed  out  that  since  the  early  1970's. 
however,  the  Class  I  utilization 
percentage  of  the  market  has  declined 
from  over  70  percent  to  less  than  50 
percent  at  the  present  time.  In  view  of 
the  fact  that  current  production 
increases  are  significantly  greater  than 
the  growth  in  Class  I  sales,  the  witness 
predicted  that  the  Class  1  use  percentage 
will  continue  to  decline.  Over  the  same 
period  of  time,  he  observed,  the  number 
of  bottling  plants  has  decreased  greatly 
and  the  number  of  organizations 
controlling  the  milk  supply  has  declined. 
Because  of  the  combination  of  a 
centralization  of  control  and  a  decrease 
in  the  percentage  of  Class  I  sales,  the 
witness  stated,  there  have  been  no 
problems  in  securing  an  adequate 
amount  of  milk  for  Class  I  needs,  and 
the  "touch-base"  requirements  are  no 
longer  necessary.  He  testified  that  the 
milk  of  producers  located  close  to 
manufacturing  plants  should  be  allowed 
to  be  delivered  to  those  plants,  and  be 
moved  to  Class  I  outlets  only  when  it  is 
really  needed  there.  He  stated  that  it  is 
more  efficient  and  economical  to  deliver 
producer  milk  to  nearby  plants,  and  that 
there  are  adequate  milk  supplies  to  fill 
fluid  needs  located  close-in  to  fluid 
processing  plants.  Therefore,  the 
witness  concluded,  it  is  neither 
desirable  nor  economical  to  move  milk 
from  areas  close  to  nonpool 
manufacturing  plants  to  bottling  plants 
in  the  city  markets  when  that  milk  is  not 
needed  in  those  plants. 

In  regard  to  eliminating  the  delivery 
requirement  for  the  two  months 
immediately  following  a  producer's  first 
delivery,  the  Darigold  witness  pointed 
out  that  those  months  may  fall  during 
the  flush  months  of  production  when 
milk  supplies  are  most  surplus  to  the 
needs  of  the  market.  He  stated  that  one 
delivery  to  a  pool  plant  during  a 
producer's  first  month  on  the  market 
should  be  sufficient  to  demonstrate  that 
the  producer's  milk  is  available  for  fluid 
use  when  and  if  needed.  The  witness 
testified  that  it  should  not  be  necessary 
to  reroute  a  truck  to  a  distant  pool  plant 
on  the  day  a  new  producer  enters  the 
market,  or  during  the  two  months 
immediately  following  the  producer's 
entry.  For  the  purpose  of  delivering  milk 
in  the  most  efficient  manner  possible 
and  at  the  least  expense  to  dairy 
farmers,  the  witness  expressed 
Darigold's  belief  that  a  new  produer's 
initial  delivery  to  a  pool  plant  should  be 
some  time  within  the  first  month  in 
which  the  producer  becomes  associated 
with  the  market,  so  that  the  handler  has 
some  flexibility  in  scheduling  the 
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delivery  of  the  milk.  He  testified  that 
milk  delivered  by  a  handler  from  a  dairy 
farm  to  a  nonpool  plant  after  issuance  of 
a  farm  health  permit  but  before  any 
delivery  to  a  pool  plant  should  be 
considered  producer  milk  during  the 
month. 

As  a  conforming  change  to  relaxation 
of  the  "touch-base"  provisions  of  the 
order,  the  Darigold  witness  also 
suggested  that  the  "Dairy  farmer  for 
other  markets"  provisf  ,n  should  be 
changed  to  allow  Grade  A  milk 
delivered  to  nonpool  plants  before  any 
of  the  producer's  production  is  received 
at  a  pool  plant  to  be  considered  a 
diversion  of  pooled  producer  milk.  He 
stated  that  the  current  language  of  the 
provision  would  require  the  producer's 
milk  for  the  whole  month  to  be 
considered  nonpool,  with  the  portion 
received  at  a  pool  plant  considered  a- 
receipt  from  a  "dairy  farmer  for  other 
markiets." 

The  office  manager  for  Northwest 
Dairymen's  Association  testiHed  about 
the  specific  administrative  problems  and 
hauling  ine^iciencies  caused  by  the 
present  order  provisions.  He  stated  that 
during  the  qualifying  months  of 
September,  October  and  November, 
NDA  must  move  30  to  35  loads  of  milk 
on  special  trips  to  pool  plants  to  "touch 
base"  for  the  producers  involved.  After 
the  milk  arrives  at  pool  plants,  the 
witness  said,  it  then  must  be  reloaded 
and  shipped  to  nonpool  plants  where  it 
can  be  used.  He  specified  the  cost  of 
such  special  hauling  arrangements  as 
over  $10,000  per  month,  costs  which  are 
in  turn  distributed  back  to  the 
cooperative's  member  producers. 

In  addition  to  the  annual  delivery 
requirements,  the  witness  stated  that  the 
deliveries  to  pool  plants  required  during 
each  new  producer's  second  and  third 
months  of  production  on  the  market  also 
cause  handlers  to  incur  additional 
hauling  costs  and  inefficiencies.  He 
described  the  difficulties  of  assuring  that 
all  producer  milk  is  picked  up  and 
processed,  especially  during  the  months 
of  flush  production  when  processing 
plants  are  filled  to  capacity,  and  trying 
to  reroute  tankers  to  qualify  new 
producers  at  the  same  time. 

The  NDA  representative  described  the 
present  order  requirement  that  a 
producer's  first  delivery  of  Grade  A  milk 
be  to  a  pool  plant  as  very  difficult  to 
administer  and  offered  several 
illustrations.  He  explained  that  the 
consequence  of  failing  to  meet  the 
requirement  is  that  none  of  the 
producer's  milk  would  be  eligible  for 
pooling  for  the  producer's  entire  first 
month  of  Grade  A  production,  a  status 
that  would  continue  until  the  producer's 
first  delivery  for  a  month  is  received  at  a 


pool  plant.  He  stated  that  problems  of 
coordination  with  the  Oregon  State 
Department  of  Agriculture,  which  issues 
Grade  A  permits,  can  cause  the 
cooperative  to  miss  delivering  a 
producer's  first  Grade  A  production  to  a 
pool  plant  when  the  permit  is  backdated 
by  the  health  authority,  or  to  arrange  for 
a  producer's  milk  to  be  delivered  to  a 
pool  plant  where  it  then  fails  to  meet  the 
State's  Grade  A  standards.  The  witness 
described  the  complexity  of  scheduling 
milk  into  pool  plants  solely  for 
qualifying  it  for  diversion  while  trying  to 
coordinate  the  pick-up  and  delivery  of 
producer  milk  to  pool  and  nonpool 
plants  by  Darigold's  fleet  of  trucks  and  a 
number  of  contract  haulers.  He 
explained  that  some  producers'  first 
deliveries  must  be  made  on  weekends 
when  some  pool  plants  are  not  receiving 
milk.  In  that  case,  he  said,  the  milk  must 
be  delivered  to  alternative  plants, 
displacing  their  usual  supplies  of 
producer  milk  to  still  other  plants.  The 
extra  milk  movements  involved  in  such 
coordination  were  described  by  the 
witness  as  costly  and  inefficient. 

In  view  of  the  expensive,  inefficient 
and  unnecessary  movements  of  milk 
undertaken  by  handlers  to  assure  that 
the  milk  of  all  of  their  producers  will  be 
eligible  to  be  included  in  the 
marketwide  pool,  the  provisions  of  the 
order  that  require  each  producer's  milk 
to  be  received  at  least  once  at  a  pool 
plant  during  each  of  the  months  of 
September,  October  and  November  and 
during  the  producer's  second  and  third 
months  on  the  market  should  be 
eliminated.  The  requirement  that  a 
producer's  first  Grade  A  delivery  must 
be  received  at  a  pool  plant  in  order  for 
any  of  the  producer's  milk  to  be  pooled 
in  that  month  also  should  be  removed. 
To  the  extent  the  "Dairy  farmer  for  other 
markets"  definition  does  not  allow 
Grade  A  milk  diverted  to  nonpool  plants 
to  be  considered  producer  milk  before  a 
pfX>duc«r'«  milk  is  delivered  to  a  pool 
plant,  that  provision  should  be  changed. 
However,  all  of  a  producer's  Grade  A 
production  for  a  given  month  should  be 
pooled  under  this  or  another  Federal 
order  if  any  of  it  is  to  be  pooled. 

Elimination  of  the  second-  and  third- 
month  and  annual  "touch-base" 
requirements  should  have  no  effect  on 
the  ability  of  fluid  milk  outlets  to  attract 
the  supplies  of  milk  necessary  to  satisfy 
consumer  demand.  In  combination  with 
the  increasing  volume  of  Grade  A 
production  compared  with  the  amount 
needed  for  Class  I  use  in  the  Oregon- 
Washington  market,  the  milk  of 
nonmembers  that  is  regularly  received 
at  pool  distributing  plants  and  the 
supply  of  NDA  milk  that  is  associated 
with  the  Darigold  plants,  the  order's 
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diversion  limits  and  supply  plant 
shipping  standards  shouJd  assure  that 
pool  distributing  plants  will  experience 
no  difficulty  in  obtain  adequate  supplies 
of  milk. 

Also,  requiring  handlers  to  cause  a 
producer's  first  Grade  A  delivery  to  be 
received  at  a  pool  plant  if  any  of  such 
producer's  Grade  A  production  for  the 
month  is  to  be  pooled  is  an  unnecessary 
standard  in  this  market  Before  any  of  a 
producer's  milk  is  pooled,  it  should  be 
demonstrated  that  the  handler  of  the 
milk  has  the  ability  and  is  willing  to 
deliver  the  milk  to  a  pool  plant. 
However,  the  pooling  process  takes 
place  after  the  end  of  the  month  in 
which  milk  is  produced  and  delivered. 
Therefore,  the  order  should  provide  that 
a  producer's  qualifying  dehvery  to  a 
pool  plant  may  be  made  at  any  time 
during  the  producer's  first  month  on  the 
market. 

3.  Diversion  limits. 

The  limit  on  the  percentage  of  a 
handler's  total  milk  supply  that  may  be 
diverted  to  nonpool  plants  should  be 
relaxed  as  proposed  by  the  Oregon  Milk 
Marketing  Federation.  The  change 
would  increase  the  present  60-percent 
diversion  limit  in  all  months  to  a  limit  of 
70  percent  in  the  months  of  September 
through  November,  January  and 
February;  and  80  percent  in  the  months 
of  December,  March  and  April.  No 
diversion  limit  should  apply  during  the 
months  of  May  through  August.  A 
proposal  by  Darigold  to  increase 
diversion  limits  to  80  percent  during  the 
months  of  September  through  April  with 
no  limits  in  other  months  should  not  be 
adopted. 

The  OMMF  manager  testified  about 
the  difficulties  of  assuring  that  all  of  the 
milk  of  OMFF  members  would  be  able 
to  continue  participation  in  the 
marketwide  pool  while  operating  within 
the  order's  present  diversion  limits.  He 
explained  that  the  demand  by  pool 
distributing  plants  for  milk  from  the 
OMMF  cooperatives  has  declined  as 
milk  production  in  the  market  has 
increased.  He  attributed  the  loss  of  the 
OMMF  cooperatives'  fluid  market  to  the 
disproportionate  growth  in  the  number 
of  nonmember  producers  and  their 
production  and  the  role  played  by 
NDA's  producers  in  supplying  their 
Darigold  plants.  The  witness  stated  that 
as  milk  production  increases  seasonally, 
more  of  the  market's  Class  I  use  is 
absorbed  by  nonmember  producers 
whose  milk  is  shipped  to  proprietary 
distributing  plants,  and  by  NDA 
members  supplying  Darigold  plants. 
Consequently,  less  of  the  OMFT"  milk  is 
needed  for  use  at  fluid  processing  plants 
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when  milk  production  is  at  its  peak.  If 
handled  most  economically,  milk 
produced  in  excess  of  fluid  needs  must 
be  diverted  to  maiiufacturing  uses.  Milk 
surplus  to  the  needs  of  the  fluid  market 
could  be  received  first  at  pool  plants,  the 
witness  said,  then  reloaded  and  shipped 
to  nonpool  plants  where  it  could  be 
used.  Such  extra  handling  and  hauling 
would  enable  a  cooperative  to  qualify 
all  of  its  milk  supply  for  pooling  within 
the  order's  diversion  limits.  However,  he 
characterized  such  movements  as  costly 
and  uneconomical,  and  detrimental  to 
milk  quality. 

The  witness  stressed  the  importance 
of  assuring  that  all  of  the  OMFF  milk 
continue  to  be  subject  to  the  order's 
maiketwide  pooliiig  and  pricing 
provisions.  He  stated  that  a  large 
volume  of  Grade  A  milk,  eligible  and 
available  for  fluid  use  but  eliminated 
from  the  pool  by  failure  to  meet 
diversion  limits,  would  create  a  very 
disruptive  influence  in  the  marketing 
area.  Such  a  situation,  he  predicted, 
would  result  in  the  unpooled  producers 
searching  competitively  for  a  fluid  outlet 
for  their  milk  to  regain  pool  status  and 
be  able  to  share  in  the  pool  He  referred 
to  the  sort  of  potentially  disruptive 
situation  that  might  result  from 
depooling  large  amounts  of  producer 
milk  as  one  of  the  factors  that 
necessitated  the  creation  of  Federal  milk 
marketing  orders. 

The  OMFF  manager  also  emphasized 
the  importance  of  retaining  OMFF  milk 
supplies  in  the  pool  as  a  necessary 
reserve  for  serving  the  supplemental 
needs  of  the  market  He  described  the 
needs  of  distributing  plants  for  milk 
supplies  as  fluctuating  according  to  the 
day  of  the  week,  with  less  milk  being 
required  on  weekend  days,  and  greater 
volumes  on  weekdays.  He  explained 
that  because  of  the  supplemental 
function  served  by  OMFFs  milk 
supplies,  the  effect  of  distributing  plants* 
daily  fluctuation  in  demand  has  a 
disproportionate  effect  on  the  daily 
volume  of  OMFF  milk  required  by 
distributing  plants. 

The  witness  submitted  an  exhibit  that . 
showed  the  daily  variability  of  OMFF 
movements  of  milk  to  pool  plants  during 
the  months  of  January  and  June  1985. 
January  is  generally  a  month  of 
seasonally  low  production  and 
relatively  high  Class  I  use.  In  June.  Class 
I  use  is  generally  at  its  lowest  level  in 
relation  to  milk  production,  which  is  at 
or  near  its  seasonal  peak.  The  exhibit 
showed  that  in  January  1985.  OMFFs 
largest  daily  volume  of  sales  to  pool 
plants  was  note  than  three  times  the 
amount  of  OMFF  milk  required  at  pool 
plants  on  the  lowest-volume  weekend 


day.  The  amount  of  milk  delivered  to . 
fluid  processing  plants  on  the  highest- 
volume  day  in  January  represented 
approximately  60  percent  of  OMFF's 
average  daily  production  for  the  month. 
During  the  month  of  January  in  total, 
however,  only  43  percent  of  OMFFs 
milk  was  received  at  pool  plants,  with 
the  remaining  57  percent  diverted  to 
nonpool  plants. 

For  the  month  of  June  1985,  the  largest 
volume  of  OMFF  milk  moved  to  pool 
plants  on  any  day  was  more  than  twice 
the  smallest  daily  volume,  and  was 
approximately  40  percent  of  the  average 
daily  supply  of  OMFF  milk  diuing  June. 
However,  during  the  whole  moiith  of 
June,  only  27  percent  of  OMMFs  milk 
supplies  were  delivered  to  pool  plants, 
with  73  percent  diverted  to  nonpool 
plants.  It  is  apparent  &om  these 
statistics  that  OMFF  producers  play  a 
significant  role  in  handling  the 
necessary  reserve  milk  supplies  of  the 
market  At  the  same  time,  it  is  also 
evident  that  OMFF  caimot  handle  its 
entire  milk  supply  in  the  most  efficient 
and  economic  manner  without  an 
increase  in  the  order's  present  diversion 
limits. 

A  witness  representing  Darigold.  Inc.. 
testified  in  favor  of  Darigold's  proposal 
to  increase  the  Oregon-Washington 
order's  diversion  limits  from  60  percent 
in  each  month  to  80  percent  daring  the 
months  of  September  through  April,  with 
no  limit  effective  for  the  months  of  May 
through  August.  The  witness 
characterized  the  current  Hmhs  as  too 
restrictive  in  view  of  the  large  volume  of 
milk  in  the  market  relative  to  the  use  of 
milk  in  Class  I  products,  and  the 
absence  of  alternative  markets.  He 
stated  tiiat  Northwest  Dairymen's 
Association  has  experienced  no 
difficulty  in  meeting  the  current  80- 
percent  limit  on  diversions,  and  had 
assisted  other  cooperatives  in  qualifying 
their  milk  supphes  by  Joining  them  in 
requesting  that  the  deliveries  of  NDA's 
and  the  other  cooperatives'  milk  be 
combined  for  the  purpose  of  determining 
allowable  diversions.  The  Darigold 
witness  predicted  that  other 
cooperatives  in  the  market  might 
experience  difficulties  within  the  near 
future  in  meeting  the  60-percent 
diversion  limit,  since  miUc  production  is 
over  the  level  of  the  previous  year.  He 
stated  that  even  Darigold  may  have 
trouble  operating  within  the  present 
diversion  limit  without  engaging  in 
artificial  and  uneconomic  inter^ant 
movements  of  milk  if  mflk  production 
continues  to  increase  at  present  rates. 

The  Darigold  representative 
recommended  that  the  diversion  limits 
be  increased  to  80  percent  for  the 


months  of  September  through  April  with 
no  limit  during  the  May  through  August 
period  on  the  basis  that  such  diversion 
limits  would  be  similar  to  provisions  of 
the  neighboring  Puget  Sound-Inland 
order  which,  he  said,  permit  the  efficient 
handling  and  routing  of  producer  milk. 
He  stated  that  there  have  been  no 
problems  in  that  market  in  securing 
adequate  supplies  of  milk  for  Class  I 
use,  despite  the  higher  diversion  limits 
there. 

The  Darigold  witness  presented  no 
statistical  evidence  that  would  indicate 
that  diversion  limits  should  be  increased 
by  20  percentage  points.  His  testimony 
that  NDA  has  had  no  difficulty  in 
opa°ating  within  the  present  60-pen:ent 
limit  and.  indeed,  has  been  able  through 
combination  of  deliveries  to  assist  other 
cooperatives  in  assuring  that  their  milk 
supplies  will  be  eligible  for  pooling 
indicates  that  the  limits  adopted  herein 
would  be  adequate  to  assure  that  NDA 
will  continue  to  be  able  to  pool  its 
member  producer  milk  supply  on  the 
Oregon-Washington  market  without 
resorting  to  inefficient  and 
uneconomical  movements  of  milk.  The 
assertion  that  diversion  percentages  in 
the  Oregon-Washington  milk  order 
should  be  the  same  as  those  in  Puget 
Sound-Inland  is  not  persuasive.  The  two 
markets  historically  have  different  Class 
I  use  percentages,  with  the  Oregon- 
Washington  Class  1  percentage 
approximately  10  points  higher  than  the 
same  statistic  for  Puget  Sound-Inland.  A 
diversion  limit  that  allows  60  percent  of 
the  producer  milk  supply  for  the  Puget 
Sound-Inland  market  to  be  diverted  to 
nonpool  manufacturing  plants  may 
therefore  be  too  high  to  assure  that  pool 
plants  in  the  Oregon- Washington 
market  receive  enough  producer  milk  to 
satisfy  their  Class  I  needs. 

It  is  apparent  from  analysis  of  the 
data  supplied  by  the  Oregon  Milk 
Marketing  Federation  that  during  some 
months  the  organization  currently  finds 
it  impossible  to  limit  its  diversions  of 
producer  milk  to  60  percent  of  its 
production  without  engaging  in 
unnecesary  and  inefficient  movements 
of  milk  to  pool  plants.  The  70-percent 
limit  proposed  by  OMFF  for  the  months 
of  September  through  April,  with  no 
limit  on  diversions  during  May  through 
August,  should  allow  the  Federation  to 
assure  the  continued  pooling  of  the  miOc 
of  all  of  its  members.  Projections  of 
production  and  OMFF  deliveries  to  pool 
plants,  based  on  the  statistics  in  the 
hearing  record  and  current  rates  of 
increase  in  production,  indicate  that  the 
70-perceQt  limit  should  accommodate 
OMFF  activities  for  at  least  the  next 
year.  There  is  no  reason  to  base 


Federal  Regbter  /  Vol.  50.  No.  229  /  Wednesday.  November  27,  1985  /  Proposed  Rules         48781 


diversion  limits  on  the  assumption  that 
production  will  continue  to  increase ' 
indefinitely  at  the  same  rate  as  it  had  for 
the  last  few  months  of  statistics  in  the 
hearing  record.  Therefore,  a  70-percent 
diversion  limit,  which  is  adequately 
supported  by  the  hearing  record,  would 
appear  to  be  more  appropriate  for  the 
Oregon-Washington  market  at  the 
present  time  than  an  80-percent  limit,  for 
which  there  is  no  basis  beyond 
conjecture. 

4.  Allocation  of  nonfluid  milk  receipts 
used  in  Class  II  products. 

The  allocation  provisions  of  the  order 
should  be  changed  to  begin  deducting 
the  fluid  millc  equivalent  of  nonfluid 
milk  receipts  used  to  produce  Class  11 
products  first  from  Class  II  used  instead 
of  from  Class  III,  as  proposed  by 
Umpqua  Dairy  Products  Company 
(Umpqua). 

Umpqua  urged  that  the  portion  of  the 
classification  provisions  common  to 
most  milk  orders  that  allocates  to  Class 

II  use  nonfluid  milk  receipts  used  in 
Class  U  products  be  incorporated  in  the 
Oregon-Washington  milk  order.  The 
witness  testified  that  Umpqua  has  Class 

III  use  in  the  form  oJf  diversions  of 
producer  milk  to  a  nonpool  cheese  plant, 
butter  churned  at  the  dairy  and 
shrinkage  (milk  lost  or  unaccounted  for 
in  hauling  and  processing).  He  stated, 
however,  that  in  only  5  of  the  17  months 
preceding  the  hearing  was  any  producer 
milk  at  Umpqua  allocated  to  Class  III 
except  as  shrinkage.  All  of  the  producer 
milk  diverted  to  the  cheese  plant  or 
churned  into  butter  during  12  of  the 
preceding  17  months  was  allocated  to 
Class  II  and  billed  to  Umpqua  at  the 
Class  II  price  because  under  the  order 
nonfluid  receipts  used  in  Class  II 
products  are  deducted  first  from  Class 
III  use.  This  reduced  the  Class  III  use 
available  for  allocation  purposes  to  the 
extent  that  producer  milk  receipts  had  to 
be  allocated  to  Class  II  use.  The  witness 
explained  that  although  Umpqua  is 
obligated  to  the  pool  at  the  Class  II  price 
for  milk  use  in  Class  III  products  but 
allocated  to  Class  II,  the  handler  is 
unable  to  recover  more  than  the  Class 
III  price  from  the  cheese  plant  operator 
or  from  sales  of  butter.  He  introduced  an 
exhibit  showing  that  the  present 
treatment  of  nonfluid  milk  receipts  in 
the  allocation  sequence  costs  Umpqua 
an  average  of  $440  per  month  more  than 
if  the  nonfluid  receipts  were  allocated 
the  the  class  in  which  they  are  used.  In 
addition  to  the  cost  of  the  present 
allocation  sequence,  the  witness 
explained  that  determining  the  cost  of 
butter  production  in  advance  is 
impossible  given  the  unknown  factor  of 
the  class  to  which  the  skim  milk  and 


butterfat  used  to  produce  butter  will  be 
allocated. 

The  Umpqua  representative  included 
in  his  testimony  data  computed  by  the 
market  administrator's  office  for  (he  first 
five  months  of  1985  that  show  the 
impaot  the  proposed  change  would  have 
on  the  Oregon-Washington  pool.  The 
total  pool  values  for  the  five  months 
would  have  declined  by  an  average  of 
$6,830  per  month,  resulting  in  an  average 
reduction  in  the  weighted  average  price 
to  producers  of  .4  cents  per 
hundredweight.  For  none  of  the  five 
months  would  the  effect  on  producer 
prices  have  been  as  much  as  a  whole 
cent. 

Under  cross-examination,  the  witness 
stated  that  the  sohds  in  nonfluid  milk 
products  are  necessary  ingredients  in 
the  manufacture  of  ice  cream,  and  are 
not  merely  lower-cost  substitutes  for 
producer  milk.  Use  of  such  receipts  does 
not,  therefore,  displace  producer  milk 
bom  Class  II  use  to  Class  III.  Under 
further  questioning,  the  witness 
determined  that,  in  fact  if  the  solids  in 
producer  milk  receipts  were  easily 
extractable,  producer  milk  would  be  a 
lower-cost  souroe  of  solids  than  nonfluid 
milk  products. 

A  spokesman  for  a  proprietary 
handler  operating  two  distributing 
plants  regulated  under  the  Oregon- 
Washington  Federal  milk  order  and  two 
under  the  Puget  Sound-Inland  order 
testified  in  support  of  Umpqua's 
proposal.  He  stated  that  allocation  of 
nonfluid  milk  receipts  used  in  Class  II 
products  under  the  Puget  Sound-Inland 
order  is  done  as  proposed  by  Umpqua, 
and  that  the  allocation  provisions  of  the 
Oregon- Washington  order  should  be 
amended  to  be  the  same  as  those  in  the 
Puget  Sound-Inland  order.  He  pointed 
out  that  the  difference  between  the 
Class  II  and  III  prices  in  Oregon- 
Washington  was  a  constant  25  cents  per 
hundredweight  for  a  number  of  years. 
However,  he  said,  with  the  recent 
advent  of  advance  Class  II  pricing,  the 
price  difference  between  the  two  classes 
varies  by  month,  and  has  been  as  much 
as  60  cents.  The  witness  stated  that  the 
potentially  greater  price  difference 
between  the  two  classes  makes  it  more 
important  that  the  nonfluid  receipts  used 
in  Class  II  products  be  allocated  to 
Class  II. 

The  Darigold  witness  testified  in  favor 
of  adoption  of  Umpqua's  proposal  to 
amend  the  allocation  provisions.  He 
stated  that  the  classification  provisions 
in  the  neighboring  Puget  Sound-Inland 
order  and  Oregon- Washington  order 
should  be  the  same  so  that  handlers  in 
the  two  markets  who  compete  with  each 
other  for  Class  I  and  Class  II  sales 


would  all  be  operating  under  the  same 
rules  and  procedures. 

The  Oregon  Milk  Marketing 
Federation  manager  testified  in  favor  of 
amending  the  order's  allocation 
procedure  as  proposed  by  Umpqua.  In 
addition,  the  brief  filed  by  OMMF  on  the 
basis  of  the  hearing  record  stated  that 
the  present  allocation  provision  has  the 
effect  of  upgrading  the  allocation  of 
producer  milk  fit)m  Class  III  to  Class  II 
by  assigning  it  to  a  use  category  in 
which  it  could  not  have  been  used. 
Curly's  Dairy,  a  proprietary  handler 
regulated  under  the  order,  filed  a  letter 
supporting  the  proposal.  There  was  no 
opposition  to  the  proposed  amendment 

There  is  ample  testimony  and  data  in 
the  record  to  support  adoption  of  the 
proposal  to  allocate  nonfluid  milk 
receipts  used  in  Class  II  products  to 
Class  II  use.  It  is  evident  that  nonfluid 
milk  products  are  needed  in  the 
production  of  Class  II  products  and 
cannot  be  used  interchangeably  with 
producer  milk  for  those  purposes. 
Allocation  to  Class  II  use  of  the  nonfluid 
milk  receipts  used  in  Class  II  products 
therefore  could  not  have  the  effect  of 
displacing  producer  milk  from  Class  0 
use  to  the  lower-valued  Class  III  use. 

It  is  also  apparent  that  the  present 
allocation  sequence  for  nonfluid  milk 
receipts  creates  accounting  problems 
and  unjustified  extra  costs  for  pool  plant 
operators  producing  ice  cream  and  other 
Class  II  products  which  require  the  use 
of  nonfluid  milk  ingredients.  These 
additional  costs  have  the  potential  of 
making  Oregon- Washington  pool 
handlers  unable  to  compete,  not  just 
with  pool  handlers  in  neighboring 
orders,  but  also  with  nonpool  handlers 
manufacturing  the  same  products. 

5.  Payments  to  producers. 

The  order  should  be  changed  to  allow 
handlers  to  make  direct  final  payments 
to  their  nonmember  producers  who  are 
not  paid  on  the  basis  of  the  State  of 
Oregon  Quota  payment  plan.  At  the 
present  time,  producers  paid  on  the 
basis  of  their  Federal  order  base  and 
who  are  not  members  of  a  cooperative 
association  must  receive  their  final 
payments  for  each  month's  production 
from  the  market  administrator.  An 
amendment  proposed  by  Umpqua  Dairy 
Products  Company  would  allow  the 
handlers  of  such  producers'  milk  to 
make  direct  payment  for  their  milk 
rather  than  channeling  payments 
through  the  market  administrator. 

The  proposal  was  presented  by 
Umpqua  Dairy's  secretary-treasurer  and 
office  manager.  He  explained  that  an 
Umpqua  nonmember  producer 
previously  paid  under  the  Oregon  quota 
system  recently  decided  to  drop  his 
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quota  and  be  paid  on  his  Federal  order 
base.  The  witness  expressed  his  suiprise 
and  dismay  at  the  fact  that  fmal 
payment  to  the  producer  could  no  longer 
be  made  by  Umpqua,  but  would  have  to 
be  made  by  the  market  administrator. 
The  witness  stated  that  handlers  are 
entrusted  with  the  responsibility  of 
paying  assigned  bills  out  of  the  amounts 
due  to  producers  and  making  deductions 
for  their  insurance,  and  should  be  able 
to  have  the  personal  connection  with  the 
producer  of  issuing  the  check  for  final 
payment. 

A  witness  representing  Carnation 
Company  testified  in  favor  of  the 
proposal.  He  stated  that  the  handler 
does  all  the  accounting  involved  in 
paying  producers  and  issues  final 
payments  to  all  of  its  other  nomnember 
producers,  so  that  adoption  of  such  a 
procedure  would  not  require  an 
additional  brmlen  for  handlers.  The 
witness  pointed  out  that  allowing 
handlers  to  pay  their  own  producers 
would  save  the  mariiet  administrator  the 
time  and  effort  of  doing  so,  and  mi^t 
reduce  the  cost  of  administering  the 
order. 

Witnesses  for  both  Darigold  and 
OMMF  testified  that  the  cooperative 
associations  favored  the  proposal  as 
contributing  to  the  efficiency  of  the 
operation  of  the  market  administrator's 
office  There  was  no  opposition  to 
adoption  of  the  proposal,  either  in 
testimony  at  the  bearing  or  in  post- 
hearing  briefs. 

Handlers  ought  to  be  able  to  make 
direct  pa>-ments  to  the  milk  producers 
who  represent  their  regular  source  erf 
supply.  The  proposal  made  by  Umpqua 
Dairy  would  enable  them  to  do  so,  and 
should  be  adopted.  Under  the  order's 
present  provisions,  the  handier  of  the 
milk  of  a  nonmember  producer  paid 
under  the  Federal  base  plan  may  pay 
various  obligations  on  behalf  of  the 
producer  and  must  make  an  advance 
payment  for  milk  shipped  by  the 
producer  during  the  first  15  days  of  the 
month,  but  may  not  issue  the  producer's 
final  payment  check  for  the  month.  The 
market  administrator  must  issue  the 
final  payment  to  such  producers,  but 
does  not  make  any  payments  directly  to 
producers  who  are  members  of 
cooperative  associations  or  who  are 
paid  under  the  Oregon  State  Quota 
system.  Adoption  of  the  proposal  should 
remove  the  extra  procedures  required  in 
both  the  handlers'  and  market 
administrator's  payment  process  to 
accomplish  the  payment  of  nonmember 
Federal  base  producers,  and  thereby 
allow  their  operations  to  run  more 
efficiently. 

According  to  the  language  of  the 
proposed  amendment,  a  handler's 


failure  to  make  any  payments  due  under 
the  order  to  producers  or  to  the  market 
administrator  would  cause  payment 
responsibility  to  revert  to  the  market 
administrator  until  the  handler's 
obligations  are  kept  current  for  a  three- 
month  period. 

A  new  §  1124.33  entitled  "Report's  of 
payments  to  producers"  should  be 
added  to  the  order  to  assure  that  the 
market  administrator  receives  a  copy  of 
the  final  payment  statement  to  each 
nonmember  producer  paid  under  the 
Federal  base  plan.  The  completed 
payroll  ^ould  show  the  pounds  of  base, 
excess  and  total  milk  for  which  the 
producer  is  being  paid,  its  butterfat 
content,  the  respective  prices  and  total 
values  of  the  milk,  any  adjustments  and 
deductions,  and  the  net  amount  paid  to 
the  producer.  The  check  number  and 
date  of  payment  should  also  be 
reported. 

6.  Producer  base  percentages. 

A  proposal  by  Darigold  to  increase 
the  percentage  by  which  base  pounds 
are  computed  for  a  producer  who  has 
not  earned  a  daily  base  should  not  be 
adopted.  Under  the  provisions  of  the 
order,  producers  are  paid  a  higher,  or 
"base",  price  for  the  portion  of  their 
production  which  does  not  exceed  the 
daily  average  of  their  production  during 
the  market's  base-building  The  base- 
building  period  is  the  market's  four  low 
months  of  production,  usually  January. 
February,  November  and  December. 
Bases  are  computed  and  issued  each  ~ 
February  1  on  the  basis  of  the  previous 
year's  four  low  months.  A  producer  who 
has  not  earned  a  daily  base  by 
producing  milk  for  at  least  90  days 
during  the  previous  year's  base-building 
period  will  have  base  pounds  computed 
as  a  percentage  of  each  month's 
production  instead  of  using  a  daily 
average  production  history  as  a  base. 
The  percentage  used  for  each  month  is 
specified  in  the  order,  and  varies  by 
month  from  45  to  70  percent 

The  witness  representing  Darigold 
testified  that  the  base  portion  of  the 
production  of  a  producer  who  has  not 
earned  a  daily  base  should  be 
calculated  by  multiplying  each  month's 
production  by  80  percent  rather  than  by 
the  present  percentages  specified  in  the 
order.  He  based  the  proposal  on  his 
contention  that  the  present  rates  are  not 
reflective  of  the  current  seasonality  of 
production  of  dairy  farmers  in  the  area. 
and  that  they  are  unduly  restrictive  for 
producers  who  might  wish  to  enter  the 
Oregon-Washington  market  The 
Darigold  representative  stated  that  a 
producer  entering  the  market  after 
February  1  in  a  given  year  would  not 
earn  a  daily  base  until  February  two 
years  later.  As  a  result  the  producer 


would  be  paid  on  the  present  variable 
base  percentages  for  nearly  two  years. 
He  further  stated  that  the  percentage  of 
base  pounds  of  producers  on  the  market 
averages  approximately  87  percent  of 
their  total  production,  and  diat  the  base 
pounds  of  producers  entering  the  market 
without  an  earned  base  average  only 
61.3  percent  of  their  total  production. 

The  Darigold  witness  testified  that  the 
monthly  base  percentages  in  the 
Oregon- Washington  order  have  not 
changed  since  the  order  was 
promulgated  in  1970.  on  the  basis  of  a 
1966  hearing.  He  asserted  that  the 
seasonal  pattern  of  production  in  the 
market  has  changed  considerably  since 
then,  while  the  percentages  by  which 
base  pounds  are  computed  for  producers 
without  earned  base  have  not  been 
adjusted  to  reflect  the  market's  changed 
seasonality.  The  witness  described  at 
length  the  history  of  the  calculation  of 
base  percentages  in  the  Puget  Sound 
market  in  the  1950's,  and  stated  that  the 
base  percentages  in  the  Oregoa- 
Washington  order  were  derived  from 
those  percentages.  He  advocated 
updating  the  base  percentages  in  the 
Oregon-Washington  order  by  use  of  the 
same  method  used  to  adjust  the  Puget 
Sound  percentages  annually.  By 
comparing  monthly  production  in  the 
current  year  with  the  average 
production  for  the  four  low  production 
months  of  the  previous  year,  the  witness 
showed  that  seasonal  variation  of 
production  in  the  Oregon- Washington 
market  in  1984  was  markedly  less  than 
that  in  Puget  Sound  in  1953.  and 
somewhat  less  than  in  the  Oregon- 
Washington  market  in  1971.  He 
concluded  that  because  seasonality  of 
production  has  declined  in  the 
Northwest  since  1953,  base  percentages 
should  be  constant  throughout  the  year. 
He  also  concluded  that  because  use  of 
the  formula  used  under  the  Puget  Sound 
order  in  the  1950's  to  determine  base 
percentages  yields  an  average 
percentage  of  84.9  for  Oregon- 
Washington  for  1964,  the  appropriate 
updated  base  percentage  of  Oregon- 
Washington  would  be  60  percent 

The  proponent  witness  testified  that 
base  percentages  in  the  Puget  Sound 
order  were  adjusted  downward  from  an 
initial  range  of  55  to  85  percent  to  a 
range  of  45  to  70  percent  and  indicated 
that  the  adjustment  was  needed  because 
producers  were  relinquishing  their  daily 
bases  to  be  paid  on  percentage  bases 
while  their  production  was  increasing. 
As  a  corollary  to  the  Darigold  proposal, 
the  witness  proposed  that  the  producers' 
option  of  relinquishing  their  earned 
daily  bases  be  eliminated  from  the 
Oregon- Washington  order  so  that 
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producers  would  be  prevented  from 
choosing  to  be  paid  on  percentage  bases 
in  order  to  increase  their  monetary 
returns  while  increasing  production.  He 
also  proposed  that  any  producer  who 
transfers  his  earned  daiJy  base  to 
another  producer  but  continues  to 
produce  milk  should  not  be  able  to  use 
the  monthly  percentages  provided  by 
the  order  to  be  paid  the  base  price  for 
some  of  his  production.  Aldiough  neither 
of  the  additional  two  proposals  was 
included  in  the  hearing  notice,  the 
witness  expressed  his  belief  that  both 
proposals  are  directly  related  to  the 
question  of  percentage  bases,  and  are 
important  to  the  proper  use  and  function 
of  the  order  as  proposed  to  be  amended. 

Under  cross-examination,  the  witness 
indicated  that  if  the  base  percentage 
were  increased  to  80  percent  he 
expected  that  some  producers  presently 
pooled  under  the  Puget  Sound-Inlaod 
order  would  attempt  to  pool  their  aailk 
on  the  Oregon- Washington  weighted 
average  price,  which  is  generally  about 
20  cents  per  hundredweight  higher  than 
the  blend  price  in  the  Puget  Sound- 
Inland  market.  He  further  testified  that 
as  producers  changed  from  the  Puget 
Sound-Inland  market  to  the  Oregon- 
Washington  market,  the  Class  I 
utilization  percentage  and  prices  paid  to 
producers  in  the  Puget  Sound-Inland 
market  would  increase,  while  the  Class  I 
utilization  percentage  and  producer 
prices  in  the  Oregon-Washington  market 
would  decline.  Although  the  witness 
stated  that  there  probably  would  not  be 
enough  producer  movement  between  the 
two  markets  to  cause  any  significant 
change  in  the  utilization  percentage  or 
prices  paid  to  producers  in  either 
market,  he  also  said  that  there  are  a  lot 
of  dairy  farmers  located  in  areas  from 
which  they  could  supply  milk  to  either 
market.  He  indicated  that  the  current 
base  percentages  are  very  likely  the 
factor  that  has  restrained  producer 
movement  from  the  Puget  Sound-Inland 
market  to  the  Oregon-Washington 
market.  The  witness  stated  that  the 
purpose  of  a  base  plan  is  to  even  out 
seasonal  variations  in  production,  and 
that  production  in  the  Oregon- 
Washington  market  has  become  very 
level. 

A  representative  of  Carnation 
Company  opposed  the  proposal  on  the 
basis  that  its  adoption  would  lead  to 
economic  hardship  for  Carnation's 
nonmember  producers  whose  milk  is 
pooled  under  the  Oregon-Washington 
order.  He  agreed  that  the  lower 
producer  price  received  by  producers 
paid  on  percentage  bases  helps  to  keep 
producers  from  shifting  from  the  Puget 
Sound-Inland  mark«t  to  the  Oregon- 


Washington  market.  However,  the 
witness  expressed  his  company's 
concern  that  an  increase  in  the  returns 
to  producers  paid  on  percentage  bases 
would  cause  Carnation  prodsoers  in  the 
Chehaiis  area  to  change  Federal  order 
markets,  leaving  Carnation  with  a 
shortage  of  mitk  to  supply  its  Seattle 
plant.  He  testified  that  Carnation 
cufrently  pays  a  premium  to  its 
producers  who  are  pooled  on  the  Puget 
Sound-inland  mati»t  and  that  any 
change  in  the  present  equilibrium 
between  the  two  markets  that  would 
encourage  producers  to  change  markets 
would  create  an  unstable  marketing 
condition. 

The  Carnation  %vitne8S  calculated  that 
a  new  producer  on  the  Oregon- 
Washington  market  who  was  paid  on  an 
80-percent  base  would  have  received  a 
price  of  $12.11  for  bis  milk  m  Jane  1965, 
compaied  to  the  Oregon-Washington 
weighted  average  price  of  $12.10  for  the 
same  month.  He  stated  that  such  a  price 
available  to  a  producer  who  has  no 
established  relationship  with  the  market 
would  have  the  effect  of  attracting  a 
flood  of  milk  to  the  Oregon- Washington 
market  from  the  Puget  Sound-Inland 
market  until  the  producer  prices  of  the 
two  markets  are  equal.  He  asserted  that 
the  result  of  lowering  Oregon- 
Washington  producer  prices  to  the  level 
of  Puget  Sound-Inland  prices  would  be 
unfah-  to  Oregon  dairymen  v^o  have 
worked  hard  to  produce  at  the  amount 
of  their  base  and  keep  their  price 
advantage.  The  witness  estimated  that 
there  are  approximately  30  to  40  Puget 
Sound-Inland  producers  in  the  Chehaiis 
and  Yakima  Valley  areas  that  may  find 
it  advantageous  to  change  to  the 
Oregon-Washington  market  if  they 
could  obtain  a  higher  price  for  their 
milk.  He  indicated  that  the  80-percent 
base  proposal,  if  adopted,  would 
increase  the  prices  avilable  to  those 
producers  enough  to  cause  them  to 
change  markets  and  flood  the  Oregon- 
Washington  market  with  unneeded 
supplies  of  milk  that  would  serve  only  to 
depress  producer  prices.  The  witness 
credited  the  Federal  order  base  plan  ar»d 
the  Oregon  State  Quota  system  with 
discouraging  uncontrolled  production 
increases  and  thereby  keeping  surplus 
supplies  in  check.  He  expressed  concern 
that  an  80-percent  base  provision  would 
have  the  opposite  effect  Under  cross- 
examination,  the  witness  also  made  the 
point  that  relaxing  supply  plant  pooling 
standards,  diversion  limits  and  "touch- 
base"  requirements  will  make  it  much 
easier  for  the  milk  of  producers  with  no 
real  on-going  association  with  the 
Oregon-Washington  market  to  be 
pooled,  and  that  the  80-percent  base 


provision  would  allow  such  producers  to 
enfoy  a  share  of  the  pool  equivalent  to 
that  accruing  to  producers  with  a  long- 
standing role  as  suppliers  of  the  fluid 
needs  of  the  market. 

An  Oregon-Washington  prodocer 
testified  against  adoption  of  the 
proposal.  He  stated  that  increasing  the 
percentage  base  to  80  percent  would 
have  the  effect  of  blending  down  the 
base  price  to  producers  already 
siippljring  die  market  while  paying 
higher  prices  to  new  producers  on  the 
market  than  they  are  currently  receiving. 
He  questioned  paying  new  producers  a 
larger  share  of  the  base  pool  than 
producers  who  currendy  supply  the 
Oregon- Washington  market  but  produce 
less  than  80  percent  base  milk.  The 
witness  testified  that  giving  new 
producers  a  larger  market  share  than  the 
percentage  they  currendy  receive  would 
only  encourage  additional  milk 
production  at  a  time  when  there  are 
already  excessive  surplus  supplies  on 
the  mailcet  which  may  result  in 
additiena]  government  support  price 
reductions. 

A  producer  board  member  of  Portland 
Independent  Milk  Producers,  a 
cooperative  association  representing  35 
to  40  producers  pooled  under  the 
OregtHi-Washington  order,  testified  in 
opposition  to  the  proposal.  He  stated 
that  the  proposal  would  allow  an 
advantage  to  new  producers  wishing  to 
ship  to  the  Oregon-Washington  market 
and  encourage  unneeded  additional 
production.  The  witness  testified  that  in 
view  of  the  present  surplus  of  milk 
production,  there  is  no  injustice  in 
requiring  a  new  producer  to  ship  miflc  at 
a  s4ight  disadvantage  to  established 
producers  while  earning  a  base  within 
the  system. 

The  Oregon  Milk  Marketing 
Federation  manager  testified  that  the 
Federation  does  not  find  it  necessary  to 
amend  the  order's  base  plan  in  any  way. 
He  quoted  the  promulgation  decision  (34 
FR  17701)  as  justifying  the  order's 
present  base  percentages  as  "adjusted 
seasonally  to  reflect  the  supply  situation 
in  the  market.  The  lower  rates  in  the 
flush  production  months  should  not 
encourage  new  producers  to  come  on 
the  market  at  a  time  when  their 
production  is  not  needed  for  Class  I  use. 
Neither  are  the  stated  percentages  low 
enough  to  discourage  entry  into  the 
market  of  a  producer  who  intends  to 
become  permanently  associated  with 
the  market"  The  witness  testified  that 
the  base  plan  has  not  served  as  a  barrier 
to  die  entry  of  new  producers  to  the 
market,  and  introduced  an  exhibit  that 
showed  steadily  increasing  milk 
suppUes  in  the  maritet  from  1971  through 
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1984  at  an  average  annual  rate  of  4 
percent.  Over  the  same  period.  Class  I 
use  in  the  market  increased  at  an 
average  annual  rate  of  only  2.4  percent. 
On  the  basis  of  that  data,  the  witness 
concluded  that  adjustment  of  the  base 
plan  cannot  be  supported  on  the  basis 
that  it  has  brought  about  any  milk 
shortage  in  the  market.  Instead,  he 
stated,  the  declining  relationship 
between  Class  I  sales  and  production 
should  not  be  reinforced  by  encouraging 
new  producers  to  enter  the  market.  The 
witness  testified  that  the  present 
percentage  base  provisions  have 
discouraged  seasonal  dumping  of 
surplus  supplies  from  other  markets  on 
the  Oregon- Washington  market,  and 
have  helped  to  discourage  wide 
seasonal  fluctuations  in  the  production 
of  Oregon- Washington  producers.  He 
pointed  out  that  if  the  present  base  plan 
has  had  the  effect  of  excluding 
producers  from  the  market,  base  would 
have  developed  a  market  value  of  its 
own.  The  fact  that  Federal  order  base 
never  has  developed  any  significant 
value,  he  testified,  is  an  indication  that 
it  does  not  serve  to  exclude  the  milk  of 
new  producers. 

The  OMMF  witness  testified  that 
OMMF  does  not  expect  the  Oregon- 
Washington  base  plan  to  prevent  the 
shifting  of  producers  between  markets. 
In  view  of  the  present  price  difference 
between  the  CJregon- Washington  and 
Puget  Sound-Inland  markets,  he 
conceded,  such  a  shift  is  inevitable.  He 
stated  that  OMMF  would  prefer  to  see  a 
shift  that  is  gradual  and  orderly,  rather 
than  one  which  would  lead  to  the 
development  of  excess  manufacturing 
capacity  that  would  in  turn  provide  an 
incentive  to  continue  levels  of  surplus 
production  in  order  to  operate 
manufacturing  plants  at  an  efficient 
level.  Under  cross-exan^nation.  the 
witness  indicated  that  during  peak 
periods  of  milk  production,  there  is  not 
enough  manufacturing  capacity  in  the 
Oregon- Washington  market  to  provide 
outlets  for  the  surplus  production  of 
producers  already  on  the  Oregon- 
Washington  market. 

A  base  plan  is  incorporated  in  an 
order  for  the  purpose  of  smoothing  out 
seasonal  fluctuations  of  production. 
Such  fluctuations  tend  to  occur  in 
opposite  directions  as  fluctuations  in 
demand  for  fluid  milk.  In  the  fall  and 
winter  months,  when  consumption  of 
fluid  milk  is  highest,  milk  production  is 
generally  at  its  lowest  level  of  the  year. 
Handlers  needing  milk  for  bottling 
purposes  take  a  larger  proportion  of  the 
market's  supplies  during  the  fall  and 
winter  months.  In  the  spring  and  early 
summer,  however,  milk  production 


peaks  at  the  same  time  consumer 
demand  for  fluid  milk  products  has 
declined.  Plants  that  operate  for  the 
purpose  of  manufacturing  storable  dairy 
products  out  of  surplus  miUc  may  find  it 
difficult  to  handle  all  of  the  milk  that  is 
produced  in  excess  of  fluid  consumption 
during  the  market's  flush  production 
period. 

The  variable  base  percentages  were 
included  in  the  Oregon- Washington 
base  plan  as  part  of  an  attempt  to  level 
out  production  fluctuations  tlut)ugh  the 
year.  According  to  proponent's 
testimony,  the  present  base  plan 
appears  to  have  had  the  desired  effect 
on  seasonal  fluctuations.  However, 
although  seasonal  variation  of 
production  in  the  Oregon- Washington 
market  has  leveled  out  since 
promulgation  of  the  order  in  1970. 
seasonality  is  still  a  feature  of  milk 
production  in  this  market.  The  month  of 
highest  average  daily  production  in  both 
1982  and  1983  exceeded  the  month  of 
lowest  average  daily  production  by  over 
12  percent  For  1984,  the  seasonal 
fluctuation  declined  to  10  percent  but 
increased  to  over  19  percent  in  1985.  The 
years  of  1984  and  1985  are  unreliable  for 
use  in  analysis  of  any  milk  production 
trends,  however,  because  of  the 
existence  of  the  paid  diversion  program 
which  was  in  effect  from  January  1984 
through  March  1985  for  the  purpose  of 
encouraging  dairy  farmers  to  reduce 
production.  Because  of  increasingly 
higher  levels  of  milk  production, 
seasonal  peaks  in  production  place  at 
least  as  much  burden  on  the  capacity  of 
the  market  to  handle  large  surplus  milk 
supplies  as  they  did  when  seasonal 
variations  in  production  were  greater 
and  the  general  level  of  production  was 
lower.  For  this  reason,  it  would  be  at 
least  as  undesirable  to  encourage  new 
producers  to  enter  the  market  during  the 
months  of  high  production  at  the  present 
time  as  it  was  in  1970  when  the  order 
was  promulgated  and  the  present  base 
percentages  were  included.  It  is 
apparent  that  the  provisions  of  the 
present  base  plan  have  been  effective  in 
evening  out  seasonal  fluctuations  of 
production  in  the  Oregon-Washington 
market.  Adoption  of  a  constant  base 
percentage  could  very  well  reverse  this 
trend  and  result  in  increased  seasonal 
variations.  Therefore,  a  constant  base 
percentage  throughout  the  year  should 
not  be  adopted. 

Federal  milk  orders  cannot  contain 
provisions  that  serve  as  barriers  to  the 
entry  of  any  new  producers  or  handlers 
who  otherwise  would  have  an 
opportunity  to  supply  the  needs  of  the 
market.  In  relation  to  the  proposal  to 
adopt  a  year-round  percentage  base  of 


80  percent,  however,  it  cannot  be  foimd 
that  the  present  variable  base 
percentages  accomplish  such  a  barrier. 
There  is  testimony  in  the  hearing  record 
that  producers  convert  freely  from 
Grade  B  to  Grade  A  status,  and  that  new 
producers  enter  the  maricet  and 
established  producers  leave  it,  jiist  as  in 
any  market  without  such  a  base  plan. 
Given  the  average  percentage  that  base 
pounds  are  of  total  producer  milk, 
however,  there  may  be  some  basis  for 
increasing  the  variable  percentages  used 
to  compute  base  pounds.  Unfortunately, 
optimal  percentages  are  not  easily 
discernible  fr>om  the  hearing  record. 
Until  there  is  some  indication  that  the 
present  base  percentages  are  causing 
disorderly  marketing  conditions,  or  that 
other  base  percentages  would  improve 
milk  marketing  conditions  under  the 
order,  there  is  no  basis  upon  which  to 
change  them. 

With  respect  to  producers  wishing  to 
change  from  the  Puget  Sound-Inland 
market  to  the  Oregon-Washington 
market,  such  producers  would  be  able  to 
change  markets  with  only  a  small 
decrease  in  price  below  what  they  have 
been  receiving  under  the  Puget  Sound- 
Inland  market.  After  being  associated 
with  the  Oregon-Washington  market  for 
one  base-earning  period,  the  producer 
would  be  issued  an  earned  daily  base. 
Of  course,  a  producer  who  changes 
markets  as  a  result  of  a  plant  gaining 
pool  status  under  the  Oregon- 
Washington  market  would  be  eligible 
for  a  full  producer  base  on  the  basis  of 
milk  deliveries  to  that  plant.  It  is 
apparent  from  studying  the  pool 
statistics  for  the  Puget  Sound-Inland  and 
Oregon- Washington  markets  for  the 
months  of  July  and  August  1985  '  that 
the  present  Oregon-Washington  base 
plan  provisions  present  no  barrier  to  the 
entry  of  producers  previously  pooled 
under  the  Puget  Sound-InJand  market. 
The  number  of  producers  pooled  under 
the  Puget  Sound-Inland  onder  declined 
by  92  from  July  to  August,  while  the 
number  of  producers  pooled  under  the 
Oregon-Washington  order  increased  by 
88.  At  the  same  time,  the  difference 
between  the  Puget  Sound-Inland  and 
Oregon-Washington  weighted  average 
prices  declined  fix)m  20  cents  to  8  cents. 
Any  price  advantage  enjoyed  by 
Oregon- Washington  producers  appears 
to  be  rather  vulnerable,  and  evidently 
not  at  all  well-protected  by  the  variable 
base  percentages  in  the  Oregon- 
Washington  base  plan. 


■  Ofncial  notice  it  taken  of  the  Market 
Adtninistrator'i  Report  for  Federal  Order  No«.  124. 
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September  1985.  VoL  la  Nos.  8  and  9. 
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If  the  proposal  to  change  the  base 
percentage  to  a  constant  80  percent 
were  adopted,  it  would  not  be  possible 
to  include  the  Darigold  representative's 
suggested  corollary  to  the  proposal  to 
eliminate  the  option  of  a  producer  to 
relinquish  his  earned  base  in  favor  of 
being  paid  on  a  percentage  base.  Tliat 
part  of  the  proposal  is  one  on  which 
producers  would  probably  want  an 
opportunity  to  comment.  Failure  to  give 
adequate  notice  in  the  notice  of  hearing 
that  such  an  amendment  would  be 
considered  would  constitute  unfair 
treatment  of  such  producers,  and  could 
not  be  (ustified.  The  witness  had 
indicated  that  elimination  of  the  base 
relinquislunent  option  was  important  to 
the  80-percent  base  amendment 
However,  it  would  be  inequitable  to 
allow  new  producers  to  enter  the  market 
with  a  guarantee  that  80  percent  of  their 
production  would  be  base  while 
depriving  established  producers  of  the 
same  assurance. 

Rulings  on  Proposed  HmBngs  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Oregon- 
Washington  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  confiict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affiect  market  supply  and  demand 
for  mitk  in  tlie  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  (he 
order,  as  hereby  proposed  to  be 


amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest:  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Recommended  Marketing  Agreement 
^nd  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended 
regulating  the  handling  of  milk  in  the 
Oregon-Washington  marketing  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Part  1124 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1124— MILK  IN  THE  OREGOM- 
WASHINCnXXI  MARKETINQ  AREA 

1.  The  authority  ciUtion  for  7  CFR 
Part  1124  continues  to  read  as  follows: 

Antfwdtjr:  Sees.  1-19, 48  SUt.  3^  as 
amended  (7  U.S.C.  601-674). 

2.  Section  1124.2  is  revised  to  read  as 
follows: 

§1124.2    Dairy  farmer  for  other  MMrketa. 

"Dairy  farmer  for  other  markets" 
means  amy  person  who  produces  milk  in 
compliance  with  the  inspection 
requirements  of  a  duly  constituted 
health  audiority  and  from  whose  farm 
milk  previously  has  been  received  at  a 
pool  plant,  if  during  the  month  milk  from 
the  same  farm  that  was  produced  in 
compliance  with  the  inspection 
requirements  of  a  duly  constituted 
health  authority  is  received  at  a  nonpool 
plant  (except  an  other  order  plant)  as 
other  than  a  diversion  from  a  pool  plant 

3.  In  ( 1124.9,  paragraph  (b)  the  text 
preceding  paragraph  (bKl)  is  revised  to 
read  as  follows; 

§1124.9    Pool  plant 

*        *        *        *        « 

(b]  a  supply  plant  from  which  not  less 
than  40  percent  in  any  month  of 
September  through  November  and  not 
less  than  30  percent  in  any  other  month. 
of  the  total  quantity  of  miflc  that  is 


physically  received  at  such  plant  from 
dairy  farmers  ehgible  to  be  producers 
pursuant  to  §  1124.11  (excluding  milk 
received  at  such  plant  as  diverted  milk 
from  another  plant,  which  milk  is 
classified  in  Class  III  under  this  order 
and  is  subject  to  the  pricing  and  pooling 
provisions  of  this  or  another  order 
issued  pursuant  to  the  Act)  or  diverted 
as  producer  milk  to  another  plant 
pursuant  to  §  1124.13,  is  shipped  in  the 
form  of  a  fluid  milk  product  (except  as 
filled  milk]  to  a  pool  distributing  plant  or 
is  e  route  disposition  in  the  marketing 
area  of  fluid  milk  products  (except  filled 
milk]  processed  and  packaged  at  such 
plant;  Provided,  That; 

4.  In  §  1124.11,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§1124.11    Producer. 

(a]  A  cooperative  association  may 
divert  for  its  account  to  a  nonpool  plant 
the  miDc  of  any  producer  whose  milk  has 
been  received  previously  at  a  pool  plant 
or  is  received  subsequently  at  a  pool 
plant  in  the  same  month.  The  aggregate 
quantity  diverted  may  not  exceed  70 
percent  in  the  months  of  September. 
October.  November,  January  and 
February  and  80  percent  in  the  months 
of  December.  March  and  April.  No 
diversion  limit  shall  apply  during  the 
months  of  May  throu^  August  Two  or 
more  cooperative  associations  may  have 
their  allowable  diversions  computed  on 
the  basis  of  the  combined  deliveries  of 
milk  by  their  member  producers  if  each 
assodation  has  filled  audi  a  request  in 
writing  with  the  market  administrator  on 
or  before  the  first  day  of  the  month  such 
agreement  is  effective.  This  request  shall 
spedfy  the  basis  for  assigiung  any  over- 
diverted  milk  to  the  producer  menibers 
of  each  cooperative  association 
according  to  a  method  approved  by-the 
market  administrator. 

(b)  A  handler  in  its  capadty  as  the 
operator  of  a  pool  plant  may  divert  for 
his  account  to  a  nonpool  plant  the  milk 
of  any  producer  whose  milk  has  been 
received  previously  at  a  pool  plant  or  is 
subsequently  received  at  a  pool  plant  in 
the  same  month,  and  who  is  not  a 
member  of  a  cooperative  association 
which  is  diverting  milk  pursuant  to 
paragraph  (a)  of  this  section  during  the 
mondi.  The  aggregate  quantity  diverted 
may  not  exceed  70  percent  in  fte 
months  of  September.  October, 
November.  January  and  February,  and 
80  percent  in  the  months  of  December, 
March  and  April,  of  the  producer  raiBt 
received  at  or  diverted  from  such 
handler's  poo!  plant(s)  and  for  which  ttie 
operator  of  such  plant(s)  is  the  handier 
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during  the  month.  No  diversion  limit 
shall  apply  during  the  months  of  May 
through  August. 

•  •        •        *        • 

5.  A  new  $  1124.33  is  added  to  read  as 
follows: 

§1124.33    Rsports  Of  paynwnts  to 
producers. 

On  or  before  the  25th  day  after  the 
end  of  the  month,  each  handler  paying 
producers  who  have  not  authorized  a 
cooperative  association  to  receive 
payment  for  their  milk,  and  whose  milk 
is  not  subject  to  the  Oregon  Base  Plan 
pursuant  to  §  1124.68,  shall  report  to  the 
market  administrator  in  detail  and  on 
forms  prescribed  by  the  market 
administrator  as  follows  for  each  such 
producer 

(a)  The  producer's  name,  address  and 
days  of  delivery; 

(b)  The  total  pounds  of  milk  received 
from  such  producer,  the  average 
butterfat  test  thereof,  and  the  pounds  of 
butterfat  contained  in  the  producer's 
milk; 

(c)  The  pounds  of  base  and  excess 
milk  for  each  producer; 

(d)  The  value  of  each  producer's  milk 
at  the  base  and  excess  prices  for  the 
month; 

(e)  The  nature  and  amount  of  any 
adjustments  to  and  deductions  from  the 
payments  due  each  producer  and 

(f)  The  net  amount  of  the  payment 
made  to  each  such  producer  for  milk 
delivered  during  the  month. 

6.  In  S  124.46.  paragraphs  (a)(4)  and 
(a)(5)(i)  are  revised  to  read  as  follows: 

S  1124.46    Allocation  Of  sUm  mNk  and 
tMitterfat  dassHted. 

*  •        •        •        • 

(a)  *  *  * 

(4)(i)  With  respect  to  a  plant  that  was 
fully  regulated  in  the  preceding  month 
under  this  or  any  other  Federal  milk 
order  providing  for  a  similar  allocation 
of  beginning  inventories  of  packaged 
fluid  milk  products: 

[a)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I  the 
pounds  of  skim  milk  in  packaged  fluid 
milk  products  in  inventory  at  the 
beginning  of  the  month;  and 

[b]  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  packaged  cream  in  inventory  at  the 
beginning  of  the  month; 

,(ii)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II.  the  pounds  of  skim  milk 
in  other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product  or  cream)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  S  1124.41(b),  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II; 


(5)  *  *  • 

(i)  Other  source  milk  in  a  form  other 
than  that  of  a  fluid  milk  product  or 
cream  that  was  not  subtracted  pursuant 
to  paragraph  (a)(4)(ii)  of  this  section; 

7.  In  S  1124.82,  paragraphs  (c)  (1)  and 
(2)  are  revised  and  a  new  paragraph 
(c)(3)  is  added  to  read  as  follows: 

S  1124.82    Paymants  from  tlw  producsr- 
setttefiMiit  fund. 

*        *        *        •        • 

(c)  *  *  • 

(1)  To  each  cooperative  association 
authorized  to  receive  payments  due 
producers  who  market  their  milk 
through  such  cooperative  association, 
and  which  is  not  subject  to  the  Oregon 
Base  Plan  pursuant  to  §  1124.68,  an 
amount  equal  to  the  aggregate  of  the 
payments  calculated  pursuant  to 
paragraph  (a)  of  this  section  for  all 
producers  certified  to  the  market 
adminisfrator  by  such  cooperative 
association  as  having  authorized  such 
cooperative  association  to  receive  such 
payments; 

(2)  To  the  Director,  Milk  Audit  and 
Stabilization  Division,  Oregon  State 
Department  of  Agriculture,  for  each 
producer  and  cooperative  association 
for  milk  subject  to  the  Oregon  Base  Plan 
pursuant  to  S  1124.68.  the  aggregate  of 
the  payments  otherwise  due  such 
individual  producers  and  cooperative 
associations  pursuant  to  paragraph  (b) 
and  paragraph  (c)(1)  of  this  section;  and 

(3)  To  each  handler  who  so  requests, 
for  milk  received  by  the  handler  from 
producers  who  have  not  authorized  a 
cooperative  association  to  receive 
payment  for  their  milk  and  whose  milk 
is  not  subject  to  the  Oregon  Base  Plan 
pursuant  to  S  1124.68,  an  amount  equal 
to  the  sum  of  the  individual  payments 
otherwise  due  such  producers  pursuant 
to  paragraph  (a)  of  this  section  subject 
to  the  provisions  of  §  1124.86.  The 
handler  then  shall  pay  the  individual 
producers  the  amounts  due  them  on  or 
before  the  date  specified  in  paragraph 
(b)  of  this  section.  Any  handler  who  the 
market  administrator  determines  is  or 
was  delinquent  with  respect  to  any 
payment  obligation  under  this  order 
shall  not  be  eligible  to  participate  in  this 
payment  arrangement  until  the  handler 
has  met  all  prescribed  payment 
obligations  for  three  consecutive 
months. 

Signed  at  Washington,  DC  on  November 
2a  1985. 

WiUiam  T.  Manley, ' 

Deputy  Administrator,  Marketing  Programs. 
(FR  Doc.  85-28297  Filed  11-26-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parte  1.27,  and  29 

[Doclitt  No.  24«4t;  Notica  No.  85-13] 

Helicopter  Minimum  Rightcrew 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM),  invitation  for 
interested  persons  to  submit  comments. 

SUMMARY:  This  advance  notice  proposes 
to  establish  a  minimum  flightcrew  of  at 
least  two  pilots  for  helicopters  where 
power  controls  (throttles)  are  not 
incorporated  as  a  part  of  the  pilot's 
collective  control.  Ehiring  engine 
emergency  conditions,  the  pilot  needs  to 
keep  his  hands  on  the  primary  controls 
(collective  and  cyclic)  to  maintain  the 
aircraft  within  authorized  flight  limits. 
Unless  the  power  control  is  a  part  of  the 
collective  control,  exceptional  pilot  skill 
may  be  required  to  control  a  helicopter 
and  take  the  necessary  corrective 
actions  relating  to  an  engine  emergency. 
This  action  results  from  previous  public 
comments  identifying  power  control 
location  as  a  significant  safety  concern. 

DATES:  Comments  must  be  received  on 
or  before  May  25, 1986. 

ADDRESSES:  Comments  on  the  advance 
notice  may  be  mailed  in  duplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204],  Docket  No.  24848.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591,  or  delivered  in 
duplicate  to:  Room  916,  800 
Independence  Avenue,  Washington,  DC 
20591.  Comments  delivered  must  be 
marked  Docket  No.  24848.  Conunents 
may  be  inspected  in  Room  916  between 
8:30  a.m.  and  5  p.m.,  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  S.  Honaker,  Regulations  Program 
Management  (ASW-111),  Rotorcraft 
Standards  Staff,  Aircraft  Certification 
Division,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Forth 
Worth,  Texas  76101,  telephone  (817) 
877-2552  or  FTS  734-2552. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
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the  proposals  contained  in  this  notice 
are  invited.  All  comments  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
conunents  received,  and  a  subsequent 
notice  will  be  issued  if  the  FAA  decides 
to  proceed  further. 

This  advance  notice  is  published  as  a 
method  for  consideration  of  this  issue  by 
all  segments  of  the  rotorcraft 
community.  By  publishing  this  notice, 
the  FAA  is  not  committing  to 
continuation,  abolishment,  or  revision  of 
this  proposed  rule.  The  future  of  this 
project  will  be  largely  dependent  upon 
the  comments  received. 

All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel, concerned  with  the 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  24848."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  ANPRM 

Any  person  may  obtain  a  copy  of  the 
ANPRM  by  submitting  a  request  to  the 
FAA.  Office  of  Public  Affairs.  Attn: 
Public  Information  Center,  APA-430,  800 
Independence  Avenue.  SW., 
Washington.  D.C.  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  the 
ANPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  11- 
2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

On  May  9. 1983.  the  FAA  Rotorcraft 
Certification  Directorate  sent  letters  to 
approximately  75  persons  and 
organizations  associated  with  the 
worldwide  rotorcraft  community 
requesting  their  opinion  of  the  five  most 
important  safety  issues  that  could  be 
addressed  through  changes  to  the 
certification  requirements.  Results  of 
that  poll  were  published  on  May  7, 1984 
(49  FR 19309).  A  U.S.  helicopter  operator 
responded  and  listed  as  first  priority  the 
requirement  for  the  power  control  to  be 
located  on  the  collective  control  for 
certification  as  a  single-pilot  helicopter. 


The  Directorate  is  also  aware  that  there 
have  been  various  informal  discussions 
within  the  FAA  on  this  subject  in  recent 
years. 

Discussion 

For  simplicity,  the  following 
discussion  generally  addresses  a  single- 
engine  helicopter.  For  the  topic  under 
discussion,  a  multiengine  helicopter  will 
have  the  same  basic  characteristics  as  a 
single-engine  helicopter,  but  the  multiple 
engines  complicate  the  effects  of  power 
control  manipulation  on  the  helicopter. 
The  proposed  rulemaking  is  intended  to 
apply  equally  to  single-engine  and 
multiengine  helicopters. 

The  power  control  of  a  helicopter, 
especially  a  turbine>engine  helicopter,  is 
not  quite  comparable  to  a  "throttle,"  and 
because  of  the  various  cockpit 
configurations,  a  single,  adequate 
descriptive  term  for  this  device  has  not 
been  adopted  by  the  helicopter 
community.  Examples  of  the  various 
names  used  for  this  device  have  been 
throttle,  speed  control  (rotor  or  engine), 
engine  condition  lever,  emergency 
throttle,  twist-grip,  power  control,  thrust 
control,  and  engine  lever. 

The  following  is  a  very  simplified 
discussion  of  the  functions  of  the  power 
control.  Normally,  the  power  control  is  a 
twist  grip  on  the  collective  control  or  a 
fore-  and  aft-moving,  throttle-like  lever 
on  the  lower  or  upper  center  cockpit 
console.  Basically,  the  power  control 
has  at  least  three  positions:  fuel  cutoff, 
engine  idle,  and  flight.  A  separate  power 
control  is  required  for  each  engine.  The 
fuel  cutoff  and  engine  idle  speed 
positions  are  self-explanatory.  In  the 
flight  position,  the  power  control  sets 
the  engine/main  rotor  speed  governors 
at  a  speed  within  the  allowable  range 
for  flight.  The  flight  position  may  be  one 
position  or  a  range  of  positions  used  to 
select  main  rotor  speed.  If  only  one 
position  is  used,  another  device  may 
permit  adjustment  of  main  rotor  speed, 
or  there  may  be  no  other  adjustment  of 
main  rotor  speed.  Once  the  power 
control  is  positioned,  the  increasing  or 
decreasing  engine  power  demands  are 
initiated  by  the  pilot  pulling  up  or 
pushing  down  the  collective  control.  The 
engine  and  main  rotor  governors  control 
engine  fuel  flow  to  maintain  the  desired 
main  rotor  speed  (within  engine  and 
governor  operating  characteristics  and 
limits)  and  to  match  the  power 
demanded  by  collective  control 
movement.  For  a  few  helicopters,  the 
engine-governor  system  characteristics 
and  a  narrow  range  of  authorized  main 
rotor  speeds  require  that  the  power 
lever  be  adjusted  with  almost  any 
collective  control  input  to  maintain  the 
correct  main  rotor  speed. 


Some  helicopters  incorporate  a 
manual  or  emergency  fuel  control 
system.  With  the  emergency  fuel  control 
system  activated,  the  power  control 
becomes  a  direct  control  of  engine  fuel 
flow;  i.e.,  changes  in  engine  power 
required  by  collective  control  inputs  do 
not  cause  appropriate  changes  in  engine 
power  output.  If  an  increased  collective 
control  input  is  made,  the  main  rotor 
will  slow  down,  but  the  engine  will 
remain  at  the  initial  power  output.  The 
power  lever  must  be  advanced  to 
increase  the  engine  fuel  flow  and  engine 
power  output  to  return  the  main  rotor 
speed  back  to  the  desired  speed  and  at 
the  new  power  level.  In  this  emergency 
or  manual  mode,  engine  speed, 
temperature  limits,  and  main  rotor  speed 
limits  can  be  easily  exceeded  unless 
there  is  careful  coordination  of  the 
collective  and  power  controls.  If  the 
power  control  is  not  located  on  the 
collective  control,  exceptional  piloting 
skill  is  required  when  in  the  manual  or 
emergency  control  mode  to  complete  an 
approach  and  landing  by  one  pilot 
Engine  failure  in  a  single-engine 
helicopter  results  in  rapid  slowing  of  the 
main  rotor  speed,  and  reducing 
collective  control  is  required  to  keep  the 
speed  within  limits.  Main  rotor  speed 
characteristics  and  control  input 
requirements  after  an  engine  failure  on  a 
multiengine  helicopter  depend  mostly  on 
the  characteristics  and  capabilities  of 
the  remaining  engines.  With  any 
abnormality,  the  fu^t  responsibility  of 
the  pilot  is  to  fly  the  aircraft  safely;  i.e., 
correct  attitude,  airspeed,  rotor  speed, 
etc.  Only  after  assuring  continued  safe 
flight  should  the  pilot  take  action  to 
correct  the  abnormality.  Even  when  the 
power  control  is  no  more  than  a  three- 
position  switch  located  on  the  center 
console,  an  engine  problem  can  require 
the  single  pilot  to  remove  his  hand  from 
the  primary  control  when  power  control 
movement  is  needed.  While  it  is  FAA 
policy  that  an  engine  failure  should  not 
require  immediate  corrective  action,  the 
policy  has  also  been  that  collective 
control  input  need  not  be  delayed  mof-e 
than  1  second. 

Some  engine/rotor  control  systems 
have  "beep"  switches  located  on  the 
collective  control  that  permit  limited 
governor/ speed  control  settings.  Where 
frequent  governor/speed  adjustments 
are  required  during  normal  operations, 
the  "beep"  switches  appear  to  be 
preferred  over  making  adjustments  with 
the  power  control  levers.  However. 
-  these  "beep"  switches  normally  do  not 
have  sufficient  control  authority  for  use 
during  an  emergency.  (The  "beep" 
switches  do  permit  rapid  adjustment  of 
"good"  engine  control  settings  to  assure . 
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that  full  power  is  available  on  the 
remaining  engine  after  an  engine  failure 
on  a  multiengine  helicopter.)  While  thi« 
proposal  and  use  of  th^  "beep" 
swiches  are  related,  "beep"  switches  are 
not  a  significant  consideraGon  where 
power  control  locations  are  concerned. 

While  an  engine  failure  is  generally 
considered  to  be  a  relatively  rapid 
stopping  of  the  engine,  there  are 
numerous  other  failure  modes  that  must 
be  considered  for  this  proposal. 
Examples  of  other  failure  modes  are 
failure  to  maximum  power,  fire  while 
otherwise  running  normal,  and 
overt  emperature. 

Other  system  failures  may  also 
demand  immediate  and  coordinated 
collective  and  engine/rotor  control 
actions.  The  primary  "other"  system 
failure  is  the  antitorque  rotor  failure  in  a 
single  main  rotor  helicoper.  Again,  the 
tail  rotor  failure  may  be  a  control 
failure,  a  drive  failure,  a  rotor  blade 
failure,  or  various  other  failures  where 
separate  collective  and  engine  control 
inputs  are  needed. 

Although  accident  investigation 
reports  have  neither  included  the  detail 
necessary  to  identify  specific  instances 
when  the  location  of  the  power  control 
infhienced  the  accident  outcome,  nor 
included  information  related  to  increase 
engine  damage  due  to  delays  in  engine 
shutdown  or  miscoordination  of  power 
and  collective  controls,  many  scenarios 
can  be  envisioned  where  the  proper  or 
required  power  control  movement  as  a 
result  of  an  engine  problem  could  vary 
from  no  movement  required,  to 
movement  from  flight  to  shutoff  as 
rapidly  as  possible. 

Scope  of  the  Advance  Notice 

The  scope  of  this  advance  notice  is 
limited  to  the  normal  and  transport 
category  helicopter  airworthiness 
reqnircments  of  Parts  27  and  29  of  the 
Federal  Aviation  RegulaticMis  (FAR).  A 
definition  of  power  control  for 
helicopters  is  included  in  Part  1  of  the 
FAR.  This  advance  notice  does  not 
apply  to  the  broader  classification  of 
rotorcraft  because  designs  other  than 
helicopters  may  have  significantly 
different  systems  and  operational 
requirements. 

Economic  Impact  and  Benefits 

Public  comments  concerning  the 
economic  impact  and  benefits  are 
sought  in  addition  to  comments  on  the 
technical  aspect  of  airworthiness 
standards  to  implement  a  change  to  the 
minimum  crew  requirements  when  the 
helicopter  power  control(s)  is  not 
located  on  the  collective  control. 

This  advance  notice  proposes  changes 
to  increase  the  safety  of  helicopter 


operatkms  by  requiring  a  crew  of  two 
pilots  when  the  power  control  and 
collective  are  separated.  Preliminary 
evaluation  indicates  that  the  ANPRM  is 
not  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  Indications  are  that 
future  designs  of  only  three  U.S. 
helicopter  manufacturers  would  need  to 
be  evaluated  for  any  economic  impact  if 
this  proposal  is  implemented.  A 
regulatory  evaluation  will  be  prepared 
with  the  assistance  of  comments 
received  as  a  result  of  this  notice. 

Specifically,  the  FAA  requests  the 
following  economic  information  and 
supporting  data. 

1.  What  are  the  eoet  comparisons  of 
providing  the  power  control  on  and  off 
the  collective  control?  Costs  should  be 
full  life  cycle  costs  including  those 
relating  to  research  and  development, 
documentation,  equipment  and 
assembly,  maintenance  and  those 
associated  with  any  weight  increases. 

2.  What  are  the  potential  benefits  of 
the  proposal?  Information  is  desired  on 
any  accidents  where  location  of  the 
power  control  was  a  contribution  factor 
or  where  the  location  of  the  p)ower 
control  may  have  contributed  to  engine 
damage. 

3.  Is  the  proposed  role  likely  to  have  a 
financial  impact  on  small  businesses?  If 
so,  what  are  the  types  and  sizes  of  the 
entities  impacted  and  the  magnitude  of 
the  impact? 

4.  Is  the  proposal  likely  to  place 
American  manufacturers  of  helicopters 
at  a  competitive  disadvantage  relative 
to  foreign  manufacturers?  If  so,  what  are 
the  estimate  of  lost  sales  and  the  nature 
of  the  disadvantage? 

List  of  Subtects 

14  CFR  Parti 

Airmen.  Flights,  Aircraft  pilots.  Pilots, 
Air  safety.  Safety.  Air  transportation. 
Air  carriers.  Aircraft,  Helicopters, 
Rotorcraft 

14  CFR  Part  27 

Air  transportation.  Aircraft,  AviatiiHi 
safety.  Safety.  Rotorcraft. 

14  CFR  Part  29 

Air  transportation.  Aircraft  Aviation 
safety.  Safety,  Rotorcraft. 

The  Proposed  AmendmeDts 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  1  of  the  FAR  (14 
CFR  Part  1)  as  follows: 


1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Autharity:  4»  U.&C  1347. 1348. 13S4(a). 
1357(dM2).  1372, 1421  through  143a  1432, 1442. 
1443. 1472.  ISia  1&22. 1662ie).  165&(c).  1657(1); 
49  U.S.C  10e(g)  Prevised  Pub.  L  87-448, 
January  12. 19S3). 

2.  By  amending  1 1.1  by  adding  the 
definition  of  "power  control  for 
helicopters"  between  the  present 
definitions  for  "positive  controT  and 
"precision  approach  procedure"  to  read 
as  follows: 


S  1.1.    General 


"Power  control  for  helicopters"  means 
the  device  used  by  the  pilot  to  control 
the  engine,  including  a  fuel  cutoff 
feature,  and  may  include  idle  and  fhght 
po8ition(s).  The  collective  control  is  not 
a  power  control  but  may  have  a  power 
control  such  as  a  twist  grip  incorporated 
as  a  part  of  the  collective  control. 


PART  27-{  AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  27  of  the  FAR 
(14  CFR  Part  27)  as  follows: 

3.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a),  1356. 
1421, 1423, 1425, 1428,  1429.  1430;  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449.  |anuary  12. 
1983). 

4.  By  revising  §  27.1523  to  read  as 
follows: 

9  27.1523    Minimum  fifgtrtcmir. 

(a)  For  helicopters  that  do  not 
incorporate  power  control(s)  on  the 
pilot's  collective  control,  the  minimum 
fiightcrew  is  two  pilots. 

(b)  For  helicopters  that  incorporate 
power  controUs)  on  the  pilot's  collective 
control,  and  for  other  rotorcraft  the 
minimum  fiightcrew  must  be  established 
so  that  it  is  sufficient  for  safe  operation, 
considering — 

(1)  The  workload  on  individual 
crewmembers; 

(2)  The  accessibility  and  ease  of 
operation  of  necessary  controls  by  the 
appropriate  crewmember  and 

(3)  T)ie  kinds  of  operation  authorized 
under  §  27.1525. 

PART  29-(AMENOED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  29  of  the  FAR 
(14  CFR  Part  29)  as  follows: 
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5.  The  authority  citation  for  Part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a).  1355, 
1421. 1423. 1424. 1425. 142a  1429. 1430:  49 
U.S.C.  106(g)  (Revised  Pub.  L.  97-449.  January 
12. 1983). 

6.  By  revising  {  29.1523  to  read  as 
follows: 

§29.1523    Mlnlimim  fNghtcrew. 

(a)  For  helicopters  that  do  not 
incorporate  power  control(8)  on  the 
pilot's  collective,  control,  the  minimum 
flightcrew  is  two  pilots. 

(b)  For  helicopters  that  incorporate 
power  control(s)  on  the  pilot's  collective 
control  and  for  other  rotorcraft.  the 
minimum  flightcrew  must  be  established 
so  that  it  is  sufficient  for  safe  operation, 
considering — 

(1)  The  workload  on  individual 
crewmembers; 

(2)  The  accessibility  and  ease  of 
operation  of  necessary  controls  by  the 
appropriate  crewmemben  and 

(3)  The  kinds  of  operation  authorized 
under  (  29.1525. 

Issued  in  Fort  Worth,  Texas,  on 
November  21.  1985. 

F.  E.  Whitfield, 

Acting  Director,  Southwest  Region. 

|FR  Doc  85-28231  Filed  11-26-85:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
[DockatNo.832  3051} 

John  William  Costelio-Assoclates,  Inc., 
et  ai.;  Proposed  Consent  Agreement 
With  Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Cdhsent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  fmal 
Commission  approval,  would  require 
two  Washington.  DC-based  employment 
counseling  services  and  four  corporate  ~ 
officers,  among  other  things,  to  cease 
misrepresenting:  (1)  The  basis  on  which 
clients  are  accepted;  (2)  the  number  of 
clients  who  have  obtained  interviews. 
job  offers,  or  jobs  through  respondents' 
services;  and  (3)  the  chances  that  the 
clients'  fees  would  be  refunded  because 
the  employer  would  likely  pay  the 
respondents  a  finder's  fee.  Additionally, 
respondents  would  be  required  to  have 
a  reasonable  basis  for  any  placement 
claims  they  make,  and  whenever  such 
placement  claims  are  made,  to  maintain 


records  of  their  placements  and  make  a 
composite  of  these  records  available  to 
clients  on  request.  Further,  respondents 
would  be  prohibited  from  accepting  a 
fee  until  a  client  has  obtained 
employment  through  respondents' 
services. 

date:  Comments  must  be  received  on  or 
before  January  27. 1986. 
AOORESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary.  Room  136,  6th  St.  and  Pa. 
Ave.,  NW.,  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  Lane,  FTC/H-272.  Washington, 
DC  20580.  (202)  523-3937. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Employment  counseling  services, 
Trade  practices. 

Before  Federal  Trade  Conunission 

(File  No.  832  3051] 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  John  WiUiam  Costelio 
Associates.  Inc..  a  corporation.  National 
Executive  Search.  Inc..  a  corporation.  John 
William  Costelio.  Sr..  individually  and  as  an 
officer  of  said  corporations,  John  William 
Costelio.  Jr.,  individually  and  as  an  officer  of 
said  corporations,  James  H.  Sellors. 
individually  and  as  an  officer  of  said 
corporations,  and  William  S.  Spector, 
individually  and  as  an  officer  of  said 
corporations. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  John 
William  Costelio  Associates,  Inc.,  a 
corporation.  National  Executive  Search, 
Inc.,  a  corporation.  John  William 
Costelio,  Sr.,  John  William  Costelio,  Jr., 
James  H.  Sellors,  and  William  S. 
Spector,  individually  and  as  officers  of 
said  corporations,  and  it  now  appearing 
that  John  William  Costelio  Associates, 
Inc.,  a  corporation.  National  Executive 
Search,  Inc.,  a  corporation,  John  William 
Costelio.  Sr.,  John  William  Costelio,  Jr., 
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James  H.  SeUors.  and  William  S. 
Spector,  individually  and  as  officers  of 
said  corporations,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
John  William  Costelio  Associates.  Inc.,  a 
corporation.  National  Executive  Search. 
Inc.,  a  corporation,  John  William 
Costelio,  Sr..  John  WiUian^  Costelio,  Jr., 
James  H.  Sellors,  and  William  S. 
Spector,  individually  and  as  officers  of 
said  corporations,  and  a  duly  authorized 
officer  of  said  corporations,  and  Douglas 
L.  Lashley,  Attorney  for  James  H. 
Sellors,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondents  John  William 
Costelio  Associates.  Inc.  (JWCA)  and 
National  Executive  Search,  Inc.  (NESI) 
are  corporations  organized,  existing  and 
formerly  doing  business  under  and  by 
virtue  of  the  laws  of  the  District  of 
Columbia,  all  of  the  above  corporate 
respondents  with  their  principal  offices 
and  places  of  business  previously  at 
1612  K  Sti«et.  NW..  Washington.  D.C. 
20006.  The  present  address  of  JWCA 
and  NESI  is  c/o  John  William  Costelio, 
Sr.,  5601  River  Road,  Bethesda. 
Maryland  20816. 

Proposed  respondents  John  William 
Costelio,  Sr.,  John  William  Costelio.  Jr., 
James  H.  Sellors.  and  William  S.  Spector 
are  or  were  officers  of  both  of  the 
proposed  corporate  respondents  named 
herein.  They  directed,  formulated,  and 
controlled  the  acts  and  practices  of  the 
said  proposed  corporate  respondents, 
including  the  acts  and  practices  herein 
set  forth. 

John  William  Costelio,  Sr.'s  address  is 
5601  River  Road,  Bethesda,  Maryland 
20816. 

John  William  Costelio,  Jr.'s  address  is 
7866  Archbold  Terrace,  Cabin  John, 
Maryland  2081& 

James  H.  Sellors'  address  is  12900  Old 
Frederick  Road,  Sykesville,  Maryland 
21784. 

William  S.  Specter's  address  is  41 
Orchard  Way  South.  Rockville. 
Maryland  20854. 

2.  Proposed  respondents  admit  all  of 
the  jurisdictional  facts  set  forth  in  the 
draft  of  complaint  here  attached. 

3.  Proposed  respondents: 

(a)  Waive  any  further  procedural 
steps; 

(b)  Waive  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  Waive  all  rights  to  seek  judicial' 
review  or  otherwise  to  settle  or  contest 
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the  validity  ol  the  otder  entered 
puraaaat  to  Ibia  asFcemeBt:  and 

fd)  Waive  any  dain  under  the  Eqael 
Aceees  to  Jnstice  Ad 

4.  This  agraeaent  sImII  not  become  a 
part  al  Iha  public  record  of  the 
proceeding  aaless  and  until  it  is 
accepted  by  the  Conunission.  If  this 
agreeoMDl  is  accepted  l^  the 
CoouMSsion.  it  together  with  the  draft 
of  flwipiaint  oontenplated  thereby  and 
related  material  pursuant  to  Rule  2J34, 
will  be  placed  on  the  public  record  fior  a 
period  of  sixty  (80)  days  and  infdnnatiaa 
in  respect  thereto  pobbcly  released.  Tbe 
CoBMBission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  or  so  notify  the  proposed 
respondents,  in  which  event  it  will  taka 
such  action  as  it  may  consider 
apynpriate.  or  issue  and  serve  its 
compjbtnt  (in  such  Sorm  as  the 
ciroMHtances  may  require)  and 
deaaam.  in  disposition  of  die 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  adhnssioB  by  prapoaed  respondento 
that  facts,  odier  than  the  iuischctkiiial 
facts.  aB^ied  it  tka  oinn|]4aint  are 
correct  or  Aat  tehw  has  beoi  violated 
as  nHagsii  hi  tlia  draft  of  complaint  here 
attached 

8.  This  agreement  contemplates  that, 
if  it  ia  acsqpted  by  tba  Coomissian.  ad 
if  SttA  acceptanca  is  not  mbseqoenUy 
wdlBikawn  hf  the  Conmissioo  pursuant 
to  die  prosisiana  of  i  234  of  die 
Co^BHsaiaa's  Rales,  the  ConunissioB 
may.  without  farther  notice  to  proposed 
respoodaits.  (1)  issue  its  complaint 
correspooding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding:  and  (^ 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service 
Delivery  by  die  U.&  Postal  Service  ol 
the  complaint  and  decision  containing 
the  agreed  to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  consbtute  sovice. 
Proposed  respondents  waive  any  ri^t 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  he  used  to  vary  or  contradict  the 
tersae  of  the  order. 


7.  Baaed  upon  proposed  respondents' 
representations  as  to  their  financial 
status  contained  in  financial  statnnents 
and  other  financial  infonnatioa  which 
the  proposed  respondents  provided  to 
the  Commission  in  conionctiao  with  the 
settlement  of  this  matter,  the 
Commission  waives  its  right,  if  this 
agreement  is  accepted  by  the 
Commission,  to  seek  consumer  redress 
under  Sectim  19  of  the  Federal  Trade 
Commissioo  AcL 

8.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  T^y  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  hi  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  beccanes  finaL 

Ordar 

I 

It  is  ordered  that  respondents  John 
William  CosteUo  Associates.  Inc.  a 
corporation,  and  National  Executive 
Search,  Inc.,  a  corporation,  their 
successors  and  assigns,  and  their 
officers,  and  re^xmdents  John  William 
Costello,  Sr.,  John  William  CosteUo,  \t^ 
James  H.  Sellers,  and  William  S. 
Spector,  indrviduatly  and  as  officers  of 
said  coTporeyoas.  and  respondents' 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  cBvision  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale  or  sale  of  any  employment 
counsefing  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A.  Misrepresenting  directly  or  by 
implication. 

1.  The  basis  upon  which  clients  are 
accepted; 

2.  The  number  ol  interviews  or  job 
offers  which  clients  typically  receive  as 
a  result  of  respondents'  services: 

3.  The  number  or  percentage  of  clients 
who  obtained  interviews  or  job  offers  as 
a  result  of  respondents'  services; 

4.  The  number  or  percentage  of  clients 
who  obtained  jobs  as  a  result  of 
respondents'  services;  and 

5.  The  liketihood  that  clients'  fees  will 
be  refunded. 

B.  Making  any  representation,  directly 
or  by  implication^  concerning  the 
benefits  received  by  former  clients,  or 
the  benefits  a  client  is  likely  to  receive, 
including  but  not  hmited  ta  )ob 
interviews,  job  offers,  jobs,  or  the  return 
of  clients'  fees,  unless  at  the  time  of 


making  sach  representation  respondents 
possess  and  reply  upon  evidence 
constituting  a  reasonable  basis  for  such 
representation. 

C 1.  Faibng  whenever  respondents 
make  any  job  placement  representative, 
including  repre seals tions  concerning 
matters  covered  by  subparagraphs  1-5 
of  Paragraph  A.,  to: 

(a)  maintain  accurate  records  few 
every  client  who  has  contracted  for  such 
employment  services,  noting  who  has 
been  placed  in  s  new  )ob  as  a  result  of 
respondents'  services;  (b)  compile  a 
composite  of  such  records,  including  at  a 
miniranni.  die  placement  history  for  the 
eight  cal^dar  quarters  immediately 
preceding  the  quarter  in  which  the  claim 
is  made  and  a  calculation  on  a  quarterly 
and  annual  basis  of  the  actual 
percentage  of  ptacenents  as  a  ratio  of 
all  clients  who  were  placed  to  all  clients 
who  contracted  for  services  bat  who  did 
not  cancel  within  any  an>Ucable 
cooling-off  period;  and  (c)  advise  each 
prospective  chent  orally  and  in  writing 
that  a  composite  of  placement  records  is 
available  on  request 

2.  Failing  to  include  in  every  contract 
for  such  job  placement  services  and  in 
any  advertisement  or  promotional 
material  that  contains  any  express  or 
implied  job  placement  claim,  a  clear  and 
conspicuous  statement  that  s  composite 
of  placenwnt  records  for  the  previous 
two  (2)  years  is  available  for  inspection 
and  copying  upon  rcqtrest: 

D.  Accepting  any  fee  from  a  client  or 
obligating  a  client  to  pay  any  fee  before 
that  client  has  obtained  empkiyRKnt 
through  the  efforts  of  respondents; 
provided,  howevei.  that  this  prohibition 
shall  not  apply  if  respondents: 

1.  Provide  only  consdKng  or  resume 
writing  services; 

2.  Do  not  make  any  representations, 
express  or  i^^>lied  concerning  (a) 
respondents'  job  placement  rates  with 
former  ctients;  or  (b>  respondents' 
ability  to  locate  prospective  employer  es 
their  ability  to  obtain  interviews  for 
clients  or  place  cbents  in  jobs;  and 

3.  Discloee  to  the  client  orally  and 
clearly  and  con^Hcuously  in  a  written 
contract,  that  (a)  respondents'  services 
only  include  empk^ment  counseling 
and/ or  resume  writing:  and  (b) 
respondents  have  not  contracted  to 
obtain  interviews  for  the  client  or  to 
place  hmi  or  her  in  a  job. 

E.  Failing  to  maintain  for  three  years  • 
from  tbe  date  that  the  representations 
are  last  made  or  disseminated  all 
materials  relied  upon  by  respondents  in 
malung  any  representation  covered  by 
this  order  and  upon  request  make  them 
available  to  die  FTC  for  inspection  and 
copying  such  materials 


J 


Fedani  Regbter  /  Voi.  SO.  No.  229  /  Wednesday.  November  27.  1965  /  Propo>ed  Rniet         48791 


n 

It  is  further  ordered  that  respondents 
distribute  a  copy  of  this  order  to  all 
operating  divisions  of  said  corporations 
and  to  present  or  future  personnel, 
agents  or  representatives  having  salM. 
advertising,  or  policy  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondents  secure  from 
each  such  person  a  signed  statement 
acknowledging  receipt  of  said  order. 

Ill 

It  is  further  ordered  that  respmidents 
notify  the  ConuniMion  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
the  corporate  respondents  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporations  which  may  affect 
compliance  obligations  arising  out  of  the 
order. 

It  is  further  ordered  that  the  individual 
respondents  named  herein  promptly 
notify  the  Commission  of  the 
discontinuance  of  their  present  business 
or  employment  and  of  their  afBliations 
with  new  businesses  or  empIo3rment  In 
addition,  for  a  period  (rf  five  (5)  years 
from  the  date  of  service  of  this  order, 
each  re^mndent  shall  promptly  notify 
the  Commission  of  each  affiliation  of  a 
new  business  or  employment.  Each  such 
notice  shall  include  each  respondents' 
new  business  address  and  a  statement 
of  the  nature  of  the  business  or 
employment  in  which  the  respondent  is 
newly  engaged  as  well  as  description  of 
respondents'  duties  and  responsibilities 
in  connection  with  the  business  or 
employment.  The  expiration  of  the 
notice  provision  of  this  paragraph  will 
not  affect  any  other  obligation  arising 
under  this  order. 

It  is  further  ordered  that  the 
respondents  herein  shall  within  sixty 
(60)  days  after  service  upon  them  of  this 
order,  file  with  the  Commission  a  report 
in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

Analysis  of  Proposed  Consent  Orders  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  agreements  to  proposed 
consent  orders  from  John  William 
Costello  Associates,  Inc.  National 
Executive  Search.  Inc  John  William 
Costello,  St.,  |ohn  William  Costello.  |r.. 
James  H.  Sellors.  William  S.  Spector. 
and  Roy  B.  Kelly. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  {<iO\  days  to  allow  interested 
persons  to  comment.  Comments 


received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Osmmission  wHl  again  review 
the  agreements  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreements  or 
make  final  the  agreements'  proposed 
orders. 

The  complaints  duuge  that 
respondents  misrepresented  the  basis  on 
which  clients  were  accepted,  the 
number  of  clients  who  obtained  job 
interviews,  fob  offers,  and  )obs  through 
respondents'  services,  that  clients'  fees 
would  likely  be  refunded,  and  that  such 
acts  and  practices  are  unfair  and 
deceptive  under  sectitxi  5  of  the  Federal 
Trade  Commission  Act 

Paragraph  1(A)  of  each  order  prohilnts 
respondents  from  misrepresentiiig  the 
basis  on  which  clients  are  accepted,  the 
number  of  clients  who  have  obtained 
interviews,  )ob  offers,  or  jobs  through 
respondents'  s«irices,  and  the  chances 
that  the  clients'  fees  would  be  refunded 
because  the  employer  would  likely  pay 
the  respondents  a  finder's  fee. 

Paragraph  1(B)  requires  respondents  to 
have  a  reasonable  basis  for  any 
placement  claims  they  make. 

Paragraph  1(C)  requires  respondents 
whenever  they  make  any  placement 
claim  in  advertising,  in  written 
contracts,  or  orally,  to  maintain  records 
of  their  placements,  and  to  notify  clients 
that  a  composite  of  these  records  is 
available  on  request 

Paragraph  1(D)  pn^bits  respondents 
from  accepting  a  fee  until  a  cbent  has 
obtained  employment  throu^ 
respondents'  services  when  respondents 
are  engaged  in  the  business  of  job 
placement  or  tf  the  respondents  make 
any  representation  concerning  their 
abttity  to  obtain  job  interviews,  job 
offers,  or  jobs  for  their  clients. 

Paragraph  1(E)  requires  respondents  to 
maintain  records  rehed  on  when  making 
any  representations  covered  by  the 
order. 

Paragraph  II  of  each  order,  requires 
respondents  to  distribute  a  copy  of  the 
order  to,  and  secure  a  signed  statement 
acknowledging  receipt  of  the  order  from, 
present  or  future  employees  having  sales 
or  policy  responsibilities  with  respect  to 
the  subject  matter  of  each  order. 

Paragraph  III  requires  that 
respondents  notify  the  Conunission  of 
any  changes  in  corporate  status  or  in  the 
employment  of  the  individual 
respondents. 

The  proposed  consent  orders  also 
require  respondents  to  file  a  compliance 
report  within  60  days. 

The  orders  do  not  provide  for 
consumer  redress.  The  financial 
information  furnished  to  the 
Commission  by  respondents  indicates 


that  they  do  not  have  assets  to  pay 
refunds  to  thor  former  clients.  The  class 
action  suit  (Slattery.  et  al.  v.  Costello  et. 
al.  Civil  Action  No.  83-0962)  now 
pending  in  the  D.C.  District  Court  is 
closely  looking  at  the  assets  of  the 
respondepts  and  if  successful,  can 
distribute  to  consumers  any  assets  that 
might  be  subsequently  discovered. 
Further  investigation  by  the  Commission 
of  the  financial  status  of  respondents  is 
unwarranted,  since  it  would  lai^gely 
duplicate  the  efforts  of  the  class  action 
suit. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
EmUy  H.  Kock.  * 

Secivtary. 
(PR  Doc  85-2B332  Filed  11-26-85;  8:45  am) 


16CFRPart13 
[FH«  No.  S32  30511 

Roy  B.  Kelly;  Proposed  Consetit 
Agreentent  Wfith  Analysis  to  Aid  Public 
Comment 

AOENCV:  Federal  Trade  Conunission. 
ACTION:  Proposed  Consent  Agreement 

SUMNARV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require  a 
former  corporate  officer  of  a 
Washington.  DC-based  employment 
counseling  service,  among  other  things, 
to  cease  misrepresenting:  (1)  The  basis 
on  which  clients  are  accepted;  (2)  the 
number  of  clients  who  have  obtained 
interviews,  job  offers,  or  jobs  through 
respondent's  services;  and  (3)  the 
chances  that  the  clients'  fees  would  be 
refunded  because  the  employer  would 
likely  pay  the  respondent  a  finder's  fee. 
Additionally,  respondent  would  be 
required  to  have  a  reasonable  basis  for 
any  placement  claims  he  makes,  and 
whenever  such  placement  claims  are 
made,  to  maintain  records  of  his 
placements  and  make  a  composite  of 
these  records  available  to  clients  on 
request  Further,  respondent  would  be 
prolubited  fitim  accepting  a  fee  until  a 
client  has  obtained  employment  throi*^ 
respondent's  services. 

DATE:  Comments  must  be  received  on  or 
before  January  27, 1966. 
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AOORCSS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  138, 6th  St.  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580. 

FOM  FURTHCR  INFOftMATION  CONTACT 

Charles  Lane.  FTC/H-272.  Washington. 
DC  205B0.  (202)  523-3937. 

SUPPLEMENTARY  MFORMATtON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conunission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval. 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Employment  counseling  services. 
Trade  practices. 

Before  Federal  Trade  Commission 

(File  No.  832  3051] 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  Roy  B.  KelJy.  individually 
and  of  John  William  Costello  Associates,  Inc. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Roy  B. 
Kelly,  individually  and  as  a  former 
officer  of  John  William  Costello 
Associates,  Inc.,  and  it  now  appearing 
that  Roy  B.  Kelly,  individually  and  as  a 
former  officer  of  John  William  Costello 
Associates,  Inc.,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Roy  B.  Kelly,  individually  and  as  a 
former  officer  of  John  William  Costello 
Associates,  Inc.,  and  Thomas  R.  Dyson, 
Attorney  for  Roy  B.  Kelly,  and  counsel 
for  the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Roy  B.  Kelly 
was  an  officer  of  John  William  Costello 
Associates,  Inc.,  a  corporation 
organized,  existing  and  formerly  doing 
business  under  and  by  virtue  of  the  laws 
of  the  District  of  Columbia.  Its  place  of 
business  was  previously  at  1612  K 
Street,  NW.,  Washington,  DC  20006.  The 
present  address  of  Roy  B,  Kelly  is  4701 


Woodward  Avenue,  #331.  Chevy  Chase, 
Maryland  20854. 

2.  Proposed  respondent  admits  all  of 
the  jurisdictional  facts  set  forth  in  the 
draft  of  the  complaint  here  attached. 

3.  Proposed  respondent: 

(a)  Waives  any  further  procedural 
steps; 

(b)  Waives  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  Waives  all  rights  to  seek  judicial 
review  or  otherwise  to  settle  or  contest 
the  validity  of  the  order  entered 
pursuant  to  this  agreement;  and 

(d)  Waives  any  claim  under  the  Equal 
Acces  to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby  and 
related  material  pursuant  to  Rule  2.34, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  or  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  if  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  facts,  other  than  the  jurisdictional 
facts,  alleged  in  the  complaint  are 
correct  or  that  the  law  has  been  violated 
as  alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding;  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 


the  complaint  and  decision  containing 
the  agreed  to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right 
he  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used 
construing  the  terms  of  the  order,  and  no 
agreement,  tmderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Based  upon  proposed  respondent's 
representations  as  to  his  financial  status 
contained  in  financial  statements  and 
other  financial  infonnation  which  the 
proposed  respondent  provides  to  the 
Commission  in  conjuction  with  the 
setdement  of  this  matter,  the 
Commission  waives  its  right,  if  this 
agreement  is  accepted  by  the 
Commission,  to  seek  consumer  redress 
under  Section  19  of  Uie  Federal  Trade 
Commission  Act 

8.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  He  understands 
that  once  the  order  has  been  issued,  he 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  he  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  he 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Older 

I. 

It  is  ordered  that  respondent  Roy  B. 
Kelly,  individually  and  as  a  former 
officer  of  John  William  Costello 
Associates,  Inc„  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  coimection  with  the 
advertising,  offering  for  sale  or  sales  of 
any  employment  counseling  services  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Misrepresenting,  directly  or  by 
implication, 

1.  The  basis  upon  which  clients  are 
accepted; 

2.  The  number  of  interviews  or  job 
offers  which  clients  typically  receive  as 
a  result  of  respondent's  services; 

3.  The  number  or  percentage  of  clients 
who  obtained  interviews  or  job  offers  as 
a  result  of  respondent's  services; 

4.  The  nimiber  or  percentage  of  clients 
who  obtained  jobs  as  a  result  of 
respondent's  services;  and 

5.  The  likelihood  that  clients'  fees  will 
be  refunded. 
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B.  Making  any  representation,  directly 
or  by  implication,  concerning  the 
benefits  received  by  former  ciients,  or 
the  benefits  a  client  is  likely  to  receive, 
including  but  not  limited  to,  job 
interviews,  job  offers,  jobs,  or  the  return 
of  clients'  fees,  unless  at  the  time  of 
making  such  representation  respondent 
posseses  and  relies  upon  evidence 
constituting  a  reasonable  basis  for  such 
representation. 

C.  1.  Failing  whenever  respondeat 
makes  any  job  placement 
representation,  indnding 
representations  concerning  matters 
covered  by  subparagraphs  1-5  of 
Paragraph  A.,  to: 

(a)  maintain  accurate  records  for 
every  client  who  has  contracted  for  such 
employment  services,  noting  who  has 
been  placed  in  a  new  job  as  a  result  of 
respondent's  SMvices;  (b)  compile  a 
composite  of  such  records,  including  a1  a 
minimum,  the  placement  history  for  the 
eight  calendar  quarters  immediately 
preceding  the  quarter  in  which  the  claim 
is  made  and  a  calculation  on  a  quarteriy 
and  annual  basis  of  the  actual 
percentage  of  placements  as  a  ratio  of 
all  clients  who  were  placed  to  all  clients 
who  contracted  for  services  but  who  did 
not  cancel  within  any  applicable 
coobng-off  period;  and  (c)  advise  each 
prospective  client  orally  and  in  writing, 
that  a  composite  of  placement  records  is 
available  on  request 

2.  Failing  to  include  in  every  contract 
for  such  job  placement  services  and  in 
any  advertisement  or  promotional 
material  that  contains  any  express  or 
implied  job  placement  claim,  a  clear  and 
conspicuous  statement  that  a  composite 
of  placement  records  for  the  previous 
two  (2)  years  is  available  for  inspection 
and  copying  upon  request. 

D.  Accepting  any  fee  from  a  client  or 
obligating  a  client  to  pay  any  fee  before 
that  dient  has  obtained  employment 
through  the  efforts  of  respondent; 
provided,  however,  that  this  prohibition 
shall  not  apply  if  respondent 

1.  lYovides  only  coimseling  or  r6sum6 
writing  services; 

2.  Does  not  make  any  representations, 
express  or  implied,  concerning  (a) 
respondent's  job  placement  rates  with 
former  clients:  or  (b)  respondent's 
ability  to  locate  prospective  employers 
or  his  ability  to  obtain  interviews  for 

-  clients  or  place  clients  in  jobs;  and 

3.  Disdoses  to  the  dient  orally  and 
dearly  and  conspicuously  in  a  written 
contract  that  (a)  respondent's  services 
only  include  employment  counseling 
and/or  r^sumi  writing:  and  (b) 
respondent  has  not  contracted  to  obtain 
interviews  for  the  client  or  to  place  him 
or  her  in  a  job. 


E.  Failing  to  maintain  for  three  years 
from  the  date  that  the  representations 
are  last  made  or  disseminated  all 
materials  relied  upon  by  respondent  in 
making  any  representation  covered  by 
this  order  and  upon  request  make  them 
available  to  the  FTC  for  inspection  and 
cofiying  such  materials. 

U 

It  is  •further  ordered  that  respondent 
distribute  a  copy  of  this  order  to  all 
present  or  future  personnel  agents  or 
representatives  having  sales,  advertising 
or  policy  responsibilities  with  respect  to 
the  subject  matter  of  this  order  and  that 
respondent  secure  from  each  such 
person  a  signed  statement 
acknowledging  receipt  of  said  order. 

in 

It  is  further  ordered  that  the  individual 
respondent  named  herein  promptly 
notify  the  Conunission  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  afHliation 
with  a  new  business  or  employment  In 
addition,  for  a  period  of  five  (5]  years 
from  the  date  of  service  of  this  order, 
respondent  shall  promptly  notify  the 
Commission  of  each  affiliation  of  a  new 
business  or  employment  Each  such 
notice  shall  include  respondent's  new 
business  address  and  a  statement  of  the 
nature  of  the  business  or  employment  in 
which  the  respondent  is  newly  engaged 
as  well  as  a  description  of  respondent's 
duties  and  responsibilities  in  connection 
with  the  business  or  employment.  TTie 
expiration  of  the  notice  provision  of  this 
paragraph  will  not  affect  any  other 
obligation  arising  under  this  order. 

It  is  further  ordered  that  the 
respondent  herein  shall  within  sixty  (60) 
days  after  service  upon  him  of  this 
order,  file  with  the  Commission  a  report 
in  writing,  setting  forth  in  detail  the 
manner  and  form  in  wdiich  he  has 
complied  with  this  order. 

Analysis  of  Proposed  Consent  Orders  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  agreements  to  proposed 
consent  orders  from  John  William 
Costello  Assodates.  Inc.,  National 
Executive  Search.  Inc.,  John  Williams 
Costello,  Sr..  John  William  Costello,  Jr.. 
James  H.  Sellors,  William  S.  Spector, 
and  Roy  B.  Kelly. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  to  allow  interested 
persons  to  comment  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commissian  will  again  review 
the  agreements  and  the  comments 
received  and  will  decide  whether  it 


should  withdraw  from  the  agreements  or 
make  final  the  agreements*  proposed 
orders. 

The  complaints  charge  that 
respondents  misrepresented  the  basis  on 
which  clients  were  accepted,  the 
number  of  clients  who  obtained  job 
interviews,  job  offers,  and  jobs  through 
respondents'  services,  that  clients'  fee 
would  likely  be  refunded,  and  that  such 
acts  and  practices  are  unfair  and 
deceptive  under  Section  5  of  the  Federal 
Trade  Commission  Act. 

Paragraph  1(A)  of  each  order  prohibits 
respondents  from  misrepresenting  the 
basis  on  which  chents  are  accepted,  the 
number  of  clients  who  have  obtained 
interviews,  job  offers,  or  jobs  through 
respondents'  services,  and  the  chances 
that  the  clients'  fees  would  be  refunded 
because  the  employer  would  likely  pay 
the  respondents  a  Bnder's  fee. 

Paragraph  1(B)  requires  respondents  to 
have  a  reasonable  basis  for  any 
placement  claims  they  make. 

Paragraph  1(C)  requires  respondents 
whenever  they  make  any  placement 
claim  in  advertising,  in  written 
contracts,  or  orally,  to  maintain  records 
of  their  placements,  and  to  notify  dients 
that  a  composite  of  these  records  is 
available  on  request 

Paragraph  1(D)  prohibits  respondents 
from  accepting  a  fee  until  a  client  has 
obtained  employment  through 
respondents'  services  wiien  respondents 
are  engaged  in  the  business  of  job 
placement  or  if  the  respondents  make 
any  representation  concerning  their 
ability  to  obtain  job  interviews,  job 
offers,  or  jobs  for  their  dients. 

Paragraph  1(E)  requires  respondents  to 
maintain  records  relied  on  when  making 
any  representations  covered  by  the 
order. 

Paragraph  II  of  each  order  requires 
respondents  to  distribute  a  copy  of  the 
order  to,  and  secure  a  signed  statement    . 
acknowledging  receipt  of  the  order  from, 
present  or  hiture  employees  having  sales 
or  policy  responsibilities  with  respect  to 
the  subject  matter  of  each  order. 

Paragraph  III  requires  that 
respondents  notify  the  Commission  of 
any  changes  in  corporate  status  or  in  the 
employment  of  die  individual 
respondents. 

"The  proposed  consent  orders  also 
require  respondents  to  file  a  compliance 
report  within  60  days. 

The  orders  do  not  provide  for 
consumer  redress.  The  finandal 
information  furnished  to  the 
Commission  by  respondents  indicates 
that  they  do  not  have  assets  to  pay 
refunds  to  their  former  dients.  The  dass 
action  suit  [S/attety,  et  al.  v.  Costello  et. 
oL  Ctvil  Action  Na  83-0n2)  now 
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pending  in  the  D.C.  District  Court  is 
closely  looking  at  the  assets  of  the 
respondents  and  if  successful,  can 
distribute  to  consumers  any  assets  that 
might  be  subsequently  discovered. 
Further  investigation  by  the  Commission 
of  the  financial  status  of  respondents  is 
unwarranted,  since  it  would  largely 
duplicate  the  efforts  of  the  class  action 
suit. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conmient  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Emily  H.  Rock. 
Secretary. 
(FR  Doc  85-28333  Filed  11-28-85;  8:45  am] 
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DEPARTyENT  OF  LABOR 

Occufiational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 
(Docket  Na  H-220] 

Hazard  Communication;  Advance 
Notice  of  Proposed  Rulemaking 

AQENCV:  Occuptional  Safety  and  Health 
Admiiustration  (OSHA);  Labor. 
action:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR). 

suamiAirr:  OSHA  is  hereby  requesting 
comments  and  information  on 
expanding  the  scope  of  industries 
covered  by  its  Hazard  Communication 
Standard  (HCS)  (29  CFR  1910.1200), 
which  currently  covers  the 
manufacturing  division,  to  other 
industries  where  employees  are  exposed 
to  hazardous  chemicals.  In  addition,  the 
Agency  is  also  considering  re-opening 
the  rule  to  clarify  several  specific  issues 
relating  to  its  scope,  and  is  hereby 
requesting  further  information  regarding 
these  items. 

DATE:  Comments  must  be  received  on  or 
before  February  25, 1988. 
ADDRESS:  Written  comments  must  be 
submitted,  in  quadruplicate,  to  the 
Docket  Officer,  Docket  No.  H-022D, 
Room  N3670,  Occupational  Safety  and 
Health  Administration.  200  Constitution 
Avenue  NW.,  Washington,  DC  20210; 
(202)  523-7394.  Written  comments 
received,  as  well  as  all  other 
information  in  Docket  H-022,  will  be 
available  for  inspection  and  copying  at 
this  address,  Monday  through  Friday. 
8:15  a.m.  to  4:45  p.m. 
FO«  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  Director,  Office  of 


Information  and  Consumer  Affairs, 
Occuptational  Safety  and  Health 
Administration,  Room  N3637,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210;  (202)  523-8148. 
SUPPtEMENTARY  INFORMATION:  On 
November  25, 1983,  OSHA  published  a 
flnal  rule  in  the  Federal  Register  entitled 
"Hazard  Communication"  (29  CFR 
1910.1200;  43  FR  53230).  The  standard 
requires  chemical  manufacturers  and 
importers  to  assess  the  hazards  of 
chemicals  which  they  produce  or  import, 
and  to  transmit  information  on  such 
hazards  to  employees  and  employers  in 
the  manufacturing  sector.  Standard 
Industrial  Classification  (SIC)  Codes  20 
through  39,  by  means  of  container  labels 
and  material  safety  data  sheets. 
Employers  in  the  manufacturing  sector 
are  required  to  provide  information 
concerning  hazardous  chemicals  to  their 
employees  by  means  of  hazard 
communication  programs.  These 
programs  are  to  include  container 
labels,  material  safety  data  sheets, 
training,  and  access  to  written  records. 

The  underlying  piupose  of  the  rule  is 
to  reduce  the  incidence  of  chemical 
source  illnesses  and  injuries  through 
increased  availability  of  information 
about  the  hazards  of  the  chemicals.  If 
employers  have  move  information  about 
the  hazards,  they  will  be  able  to  design 
and  implement  better  protective 
measures  for  their  employees.  If 
employees  have  such  information,  they 
will  be  better  able  to  protect  themselves, 
and  to  support  and  participate  in  their 
employer's  protective  programs. 

Although  employees  in  many 
industries  are  exposed  to  hazardous 
chemicals,  OSHA  determined  that  the 
need  for  hazard  communication 
programs  to  alleviate  the  risks  of  such 
exposures  was  greatest  in  the 
manufacturing  sector.  (For  a  detailed 
discussion  of  this  determination,  please 
see  the  preamble  to  the  final  rule.  48  FR 
53284-86.  November  25, 1983).  Although 
manufacturing  constitutes  about  30%  of 
total  employment,  its  employees  account 
for  more  than  50%  of  the  chemical 
source  illnesses  and  injuries  that  are 
reported  each  year.  Thus  there  appears 
to  be  a  disporportionate  need  for  having 
information  about  hazards  in  the 
manufacturing  sector. 

In  addition,  since  the  chemicals  are 
developed  and  produced  in  the 
manufacturing  sector,  the  hazard 
information  has  to  be  generated  there 
first,  regardless  of  which  other 
industries  are  covered.  The  producers  of 
the  chemicals  are  in  the  best  position  to 
ascertain  the  hazards,  and  to  pass  that 
information  on  to  their  customers  using 
the  materials.  OSHA  believes  that  much 


of  this  hazard  information  will  soon  be 
available  in  the  industrial  sectors 
outside  of  manufacturing  just  by  virtue 
of  the  fact  that  it  will  have  to  be 
generated  by  manufacturers  to  comply 
with  the  requirements  of  the  current 
rule.  In  addition,  the  HCS  requires  labels 
to  be  placed  on  containers  of  hazardous 
chemicals  regardless  of  where  the 
container  is  being  shipped.  Thus  the 
label  information  is  already  mandated 
throughout  all  industrial  sectors.  The 
Agency  anticipated  that  once  the  rule 
goes  into  effect,  the  situation  in  the  non- 
manufacturing  industries  could  be 
assessed  to  verify  whether  the 
information  is  actually  becoming 
available,  or  whether  additional 
rulemaking  would  be  required  to  ensure 
that  it  is  transmitted. 

The  Agency's  determination  of  the 
appropriate  scope  of  industries  to  be 
covered  was  challenged  in  the  United 
States  Court  of  Appeals  for  the  Third 
Circuit  [United  Steelworkers  of  America 
V.  Auchter.  763  F.2d  728  (3d  Cir.  1985)). 
The  petititoners  argued  that  other 
employees  should  be  explicitly  covered 
by  the  rule,  and  that  OSHA  had 
inappropriately  drawn  a  distinction  in 
terms  of  protection  offered  to  employees 
in  the  various  non-manufacturing 
industries  where  employees  are  exposed 
to  hazardous  chemicals. 

The  Third  Circuit  issued  its  opinion  on 
May  24, 1985.  The  Court  essentially 
agreed  with  OSHA's  analysis  that, 
based  upon  the  rate  of  chemical  source 
illnesses  and  injuries,  the  need  for 
hazard  communication  programs  may  be 
greatest  in  manufacturing,  but  the  Court 
did  not  concur  that  this  determination 
should  be  used  to  support  not  explicitly 
covering  the  other  industries.  The  Court 
was  also  unpersuaded  by  OSHA's 
arguments  that  information  will  become 
available  in  the  non-manufacturing 
sector  when  the  current  rates  is  in  place, 
an  that  the  particular  circimistances 
justified  a  differentiation  between 
industries  in  terms  of  coverage  under 
the  priority-setting  discretidn  given  to 
the  Secretary  of  Labor  by  section  6(g)  of 
the  Occupational  Safety  and  Health  Act. 
29  U.S.C.  655(g).  Although  the  Court 
acknowledged  that  "Section  6(g)  clearly 
permits  the  Secretary  to  set  priorities  for 
the  use  of  the  Agency's  resources,  and  to 
promulgate  standards  sequentially,"  the 
Court  found  that  OSHA  "failed"  to 
explain  "why  coverage  of  workers 
outside  the  manufacturing  sector  would 
have  seriously  impeded  the  rulemaking 
process"  or  "why  it  is  not  feasible  for 
the  same  standard  to  be  applied  in  other 
sectors  where  workers  are  exposed  to 
similar  hazards."  763  F.  2d  at  738. 
Therefore,  in  light  of  the  Court's 
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decision  OSHA  is  reconsidering  the 
application  of  the  HCS  to  employees  in 
non-manufacturing  sectors. 

The  reconsideration  of  this  issue  had 
already  been  initiated  by  OSHA  prior  to 
the  issuance  of  the  Court's  opinion.  On 
March  4. 1985.  the  Assistant  Secretary  of 
Labor  for  OSHA  asked  the  National 
Advisory  Committee  on  Occupational 
Safety  and  Health  (NACOSH)  to  give 
OSHA  its  recommendation  on  the  need 
and  feasibility  of  expanding  the  scope  of 
coverage  of  the  Hazard  Communication 
Standard.  On  June  21, 1985  NACOSH 
adopted  the  following  recommendation: 

[NACOSH]  strongly  endorses  the 
OSHA  effort  to  promulgate  a  Hazard 
Communication  Standard  and  selection 
of  the  manufacturing  sector  for  its  initial 
scope  of  coverage.  It  is  the  consensus 
recommendation  of  the  Committee  that 
the  scope  of  the  current  Hazard 
Communication  Standard  should  be 
expanded  to  cover  all  employees  in  all 
industries  at  as  ecu-ly  a  time  as  possible. 
Complete  implemenation  may  require 
phasing  in  gradually.  The  BLS  incidence 
rates  of  occupational  illnesses,  and 
other  appropriate  factors,  should  be 
primary  considerations  in  expanding  the 
coverage.  The  Committee  further 
recommends  that  OSHA  establish  a  task 
force  to  address  these  issues. 

A  review  of  the  rtlemaking  record 
developed  for  Hazard  Communication 
(Docket  H-022)  reveals  that  while  there 
is  considerable  infoimation  concerning 
worker  exposure  to  hazardous 
chemicals  in  industries  other  than 
manufacturing,  there  is  very  little 
information  concerning  current  practices 
of  employers  in  those  industries,  or  the 
applicability  of  the  provisions  as 
presently  drawn  when  considering  the 
diverse  types  of  workplaces  that  may  be 
encountered. 

The  purpose  of  this  notice  is  to  re- 
open the  record  to  collect  specific 
information  in  these  areas  so  that  the 
Agency  can  respond  to  the  Court's 
direction.  In  order  not  to  unnecessarily 
delay  the  regulatory  process,  the 
comment  period  established  is  relatively 
short  (60  days),  and  the  questions  are 
specific  to  those  areas  where 
information  is  lacking.  OSHA  requests 
that  respondents  address  these 
questions,  keying  each  response  to  the 
number  of  the  question  it  applies  to,  and 
provide  as  much  substantive  data  as 
possible.  Although  all  information  is 
welcome,  an  extensive  record  already 
exists,  and  all  information  in  that  record 
will  be  used.  It  should  also  be  noted  that 
the  need  for  the  standard  has  already 
been  demonstrated,  and  the  information 
required  at  this  point  is  to  establish  the 
current  status  of  hazard  communication 
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within  the  industries  outside 
manufacturing,  and  the  appropriateness 
of  covering  those  industries  in  a  marmer 
similar  to  the  coverage  of  manufacturing 
in  the  current  rule.  Duphcate 
submissions  of  information  previously 
placed  in  the  record  are  not  necessary. 
The  questions  are  as  follows: 

1.  Please  indicate  the  industry  or 
industries  to  which  the  information 
supplied  applies  (by  SIC  Code  if 
possible). 

2.  What  is  the  current  industry 
practice  regarding  hazard 
communication?  Do  employers  generally 
have  written  hazard  communication 
programs?  Are  containers  labeled?  Are 
material  safety  data  sheets  available  for 
the  hazardous  chemicals?  Are 
employees  trained  regarding  the  hazards 
and  appropriate  precautionary 
measures? 

3.  What  are  the  costs  associated  with 
the  aspects  of  hazard  communication 
that  are  currently  implemented  in  the 
industry?  Please  indicate  by  specific 
activity  if  possible,  i.e.  costs  for  training, 
labels,  etc.  Based  on  the  present 
provisions  of  the  Hazard 
Communication  Standard,  what 
additional  costs  are  estimated  to  be 
incurred  if  the  standard  were  extended 
to  your  industry? 

4.  If  OSHA  extended  the  provisions  of 
the  Hazard  Communication  Standard  to 
this  industry  as  written,  what  problems 
might  arise  in  obtaining  or  transmitting 
hazard  information?  (For  example,  are 
there  special  problems  associated  with 
the  agricultural  industry  or  small 
businesses?)  What  solutions  to  these 
problems  can  you  suggest  that  would 
still  result  in  employees  getting  the 
information  they  need? 

5.  Does  this  industry  have  fixed  work 
sites?  If  not,  is  there  some  central  point 
where  information  could  be  made 
accessible? 

6.  Does  this  industry  have  transient 
workers?  What  current  practices  are 
used  to  ensure  such  workers  are 
apprised  of  the  hazards  they  may 
encounter  on  the  site?  Is  there  training 
or  information  specific  to  the  types  of 
jobs  performed? 

7.  To  what  extent  are  hazardous 
chemicals  purchased  from  retail 
distributors?  How  is  information 
obtained  about  these  chemicals  when 
purchased  fix>m  these  types  of 
establishments?  Do  the  retail 
distributors  provide  hazard  information? 
Are  manufacturers  contacted  directly 
for  the  information?  If  so,  has  this  been 

a  successful  approach?  Are  employees 
exposed  to  the  chemical  involved 
without  receiving  information  about  the 


specific  hazards?  How  is  a 
determination  made  regarding  the 
appropriate  protective  measures  to  be 
implemented  in  this  situation? 

8.  Are  "consumer  products"  used  in 
this  industry  in  a  manner  that  results  in 
different  exposure  levels  than  would  be 
encountered  in  consumer  usage?  What 
types  of  products  are  these?  How  is 
hazard  information  obtained  for  these 
products? 

9.  Is  this  industry  subject  to  state- 
initiated  "right-to-know"  laws?  What 
has  been  the  industry's  experience 
under  such  state  laws?  Are  there 
particular  provisions  that  have  been 
difficult  to  implement  in  this  industry?  If 
so,  what  alternative  provisions  are 
suggested  to  ensure  employees  receive 
the  necessary  information?  To  what 
extent  is  the  industry  complying  with 
the  state  laws? 

In  addition  to  these  questions 
regarding  extending  the  scope  to  cover 
other  industries,  there  are  several  areas 
in  the  current  standard  where  a  number 
of  questions  have  been  raised 
concerning  interpretations  and    ' 
clarifications.  OSHA  is  considering  re- 
opening the  rule  on  these  issues,  and  is 
hereby  inviting  comment  on  the 
appropriateness  of  doing  that,  as  well  as 
the  specific  way  in  which  the  problems 
may  be  addressed. 

10.  The  standard  includes  an 
exemption  for  "articles".  There  have 
been  n^any  questions  regarding  this 
exemption,  and  apparent  confusion 
about  the  application  of  the  provision  as 
written.  Does  the  "article"  definition 
and  exemption  in  the  current  rule  apply 
to  products  produced  or  used  in  your 
industry?  If  so.  has  it  been  difficult  to 
apply  the  definition  to  these  products? 
What  suggestions  do  you  have  for 
modifying  or  clarifying  the  definition 
and  exemption  to  address  these 
difficulties? 

11.  The  Hazard  Communication 
Standard  exempts  wood  and  wood 
products,  such  as  lumber  and  paper, 
from  coverage.  Although  these  products 
may  be  flammable  or  combustible,  this 
potential  hazard  is  considered  to  be 
unmistakable,  and  provision  of 
information  for  this  type  of  hazard  was 
thought  to  be  unnecessary.  OSHA  did 
not  intend  that  this  exemption  include 
"wood  dust",  a  substance  for  which  the 
American  Conference  of  Governmental 
Industrial  Hygienists  has  established 
exposure  limits,  but  some  have 
interpreted  it  that  way.  Would  it  be 
appropriate  to  clarify  that  the  "wood 
and  wood  products"  exemption  does  not 
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apply  to  "wood  dust"?  What  problems 
might  result  from  this  cUrirication,  i.e^ 
is  there  any  situation  where  coverage  of 
wood  dust  would  not  be  appropriate? 

12.  The  rule  includes  a  "fkior"  of 
hazard  chemicals,  that  is,  it  incorporates 
by  reference  several  lists  erf  chemicals 
and  states  that  the  substances  on  these 
lists  are  to  be  considered  hazardous  in 
all  situations.  Nuisance  dust  appears  on 
these  lists.  Since  any  dust  can  be 
considered  a  nuisance  dust  in  some 
situations,  OSHA  futber  clarified  this 
coverage  in  its  compliance  directive  on 
the  rule  {CPL  2-2.38)  by  stating  that  only 
those  dusts  listed  by  the  American 
Conference  of  Governmental  industrial 
Hygienists  in  the  nuisance  particulate 
appendix  of  its  annual  Threshold  Limit 
Value  publication  would  be  covered  by 
the  Hazard  Communication  Standard. 
Would  it  be  appropriate  to  remove 
nuisance  dust  from  the  chemicals 
covered  by  the  standard  as  a  health 
hazard?  Are  there  situations  where 
labels,  material  safety  data  sheets,  and 
training  would  be  useful  to  employees 
exposed  to  these  chemicals? 

Public  Participation 

All  written  comments  in  response  to 
this  notice  must  be  received  on  or  before 
February  25.  1966.  in  quadruplicate, 
addressed  to  the  Docket  Officer,  Docket 
No.  H-022D.  Room  N3670,  Occupational 
Safety  and  fiealth  Administration,  200 
Constitution  Avenue  NW.,  Washington, 
DC  2021Q:  (202)  523-7894.  All  written 
submissions,  as  well  as  other 
information  gathered  by  the  Agency, 
will  be  considered  in  any  action  taken. 
Written  comments  and  materials 
submitted  in  response  to  this  notice  will 
be  available  for  inspection  and  copying 
in  the  Docket  Office,  Room  N367ft  at  the 
above  address,  between  tiie  hours  of 
8:15  a.m.  and  4:45  p.m. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Patrick  R.  Tyson,  Acting 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washmgton.  DC  20210.  It  is  issued 
pursuant  to  section  6(b)  and  8{g)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655.  857). 

Sigaed  at  Washington,  DC  this  22nd  day  of 
November.  1965. 

Patrick  LTrMii, 

Acting  Assisbint  Secretary  for  Occapationat 

Safety  and  Health. 

[FR  Doc  85-28354  Rled  11-25-85;  liriT  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(A-V-fRL-2927-1] 

Approval  and  Promulgation  of 
Impletnontation  Plans:  Indiana 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUamAWY:  This  notice  proposes  to 
approve  certain  emissions  limitations 
and  compliance  techniques  contained  in 
operating  permits  for  three  coke  oven 
batteries  located  at  Citizens  Gas  and 
Coke  Utility  in  Indianapolis  (Marion 
Qounty),  Indiana,  but  to  disapprove  two 
limits  for  Coke  Battery  No.  1.  Citizens 
Gas  and  Coke  is  located  in  a  portion  of 
Marion  County  which  is  designated  as  a 
primary  nonattainment  area  for 
particulates  (40  CFR  81.315).  Indiana 
submitted  these  limits  as  a  revision  to 
the  Indiana  State  Implementatioa  Plan 
for  Marion  County. 

DATE:  Comments  on  this  action  are  due 
by  January  27, 1986. 

ADDRESSES:  Copies  of  this  proposed 
revision  are  available  for  inspection  at 
the  following  addresses: 

U.Sl  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604 

Indiana  Air  Pollution  Ctmtrol  Division, 
Indiana  State  Board  of  Health,  1330 
West  Michigan  Street,  Indianapolis, 
Indiana  46206. 

Written  comments  should  be  sent  to: 
Gary  Culezian,  Chief,  Regulatory 
Analysis  Section  (5AR-26).  Air  and 
Radiation  Branch,  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street.  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  B.  Miller  Regulatory  Analysis 
Section  (5AR-26).  U.S.  Environmental 
Protection  Agency.  230  South  Dearborn 
Street.  Chicago.  Illinois  60604,  (312)  886- 
6031. 


SUPPLEMENTARY  INFORaUTION:  On 

January  18. 1984,  the  State  of  Indiana 
(State)  submitted  as  a  revision  to  the 
Indiana  State  Implementation  Plan  (SIP) 
for  total  suspended  particulates  (TSP) 
certain  operating  conditions  and  limits. 
These  were  contained  in  Certification  of 
Operation  (operating  permits)  Nos. 
06895. 06896.  and  06897  and  are 
applicable  to  three  coke  batteries  at 
Citizens  Gas  and  Coke  Utihties,  die  only 
coke  batteries  in  Marion  County, 


Indiana.*  These  operating  permits  were 
issued  by  the  City  of  Indianapolis  Air 
Pollution  Control  Division,  were 
subsequently  adopted  by  the  State,  and 
contain  emission  limitations  and 
compliance  techniques  for  coke  oven 
doors  and  pushing  and  quenching 
operations.  Citizens  Gas  and  Coke  is 
located  in  Marion  County's  Center 
Township,  which  is  designated  as  a 
primary  nonattainment  area  for  TSP  (40 
cm  81.315). 

The  requirements  for  an  approvable 
SIP  are  described  in  a  "General 
Preamble"  for  Part  D  rulemakings 
published  at  44  FR  20372  (April  4, 1979} 
44  FR  38583  Quly  2, 1979).  44  FR  50371 
(August  28, 1979).  44  FR  53761 
(September  17. 1979).  and  44  FR  67182 
(November  23. 1979).  For  a  TSP  SIP 
revision  to  be  acceptable  in  meeting  the 
applicable  requirements  of  Part  D. 
unless  a  completely  approvable  modeled 
attainment  demonstration  is  submitted, 
all  emission  points  at  Industrial  sources 
must  be  governed  by  approvable 
reasonably  available  control  technology 
(RACT]  emission  limitations,  and  all 
other  applicable  Section  110 
requirements  must  be  met.  e.g..  test 
methods,  inspecticm  procedures, 
compliance  schedules.  Additionally, 
present  emission  limits  in  these  areas 
cannot  be  relaxed  without  an  attainment 
demonstration. 

Specifically,  for  the  coke  batteries  at 
Citizens  Gas  and  Coke  Utility,  two  of 
the  three  units  at  the  Utility  (Batteries  H 
and  E]  are  cvrrently  Federally  regulated 
by  SIP  regulations  only.  However,  the 
third  unit  at  the  Utility,  Coke  Battery  No. 
1.  is  additionally  regulated  by 
construction  permits  issued  by  the  State 
and  the  City  of  bidianapolis  in  197a  The 
requirements  in  these  construction 
permits  are  also  Federal  enforceable.  In 
1983.  the  City  of  Indianapolis  issued  the 
operating  permits  referenced  above, 
which  added  certain,  idential  emission 
limitations  and  operating  conditions  at 
all  three  units  for  doors,  pushing 
operations,  and  quenching  operations. 
The  limits  in  the  operating  permits  and 


'  Opcratiitg  permits  in  Indiana  are  issued  for  a 
limited  period  of  time.  These  three  Otizens  Gas  and 
Coke  operating  permits  expired  ia  fane  1984.  On 
October  2a,  1884.  Out  City  of  Indanapoiia  issued  aew 
operating  permits  to  Citizens  Gas  and  Coke  wbich 
contain  similar  requirements  for  Batteries  E  and  H 
to  those  on  which  USK>A  is  proposing  rdemaking 
today.  For  Battery  1.  the  new  operstiag  permits  does 
not  reflaci  (lie  Stale's  StP  subnuttal,  hut  the 
underlyiitg  construction  parmiL  These  new. 
enforceable  permits  must  be  submitted  to  USEPA, 
before  wilt  go  to  Rnal  relemaking  on  the  actions  in 
today's  pniposaL  If  aimaar  retfuimnents  for 
Battetiea  E  and  H  are  aot  submitted.  USEPA  wHl 
disapprove  all  items  in  today's  proposal,  because 
they  do  not  meet  the  Slate  (local)  enforcability 
requirements  of  40  CFR  51.22. 
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the  other  Marion  County  TSP 
requirements  are  discussed  in  the  two 
sections  below. 

I.  Operating  Permits 

The  operating  permits  submitted  by 
the  State  on  January  18, 1984,  contain 
identical  emission  limitations  for  all 
three  batteries  for  coke  oven  doors, 
pushing  operations,  and  quenching 
operations.  The  emission  limitation  for 
coke  oven  doors  is  that  no  visible 
emissions  shall  be  permitted  from  more 
than  10  percent  of  the  total  coke  oven 
doors  on  operating  ovens,  plus  four 
door,  on  any  coke  oven  battery.  The 
emission  limitation  for  pushing 
operations  is  that  uncaptured  visible 
emissions  from  the  pushing  operation 
shall  not  exceed  20  percent  opacity  as 
observed  above  the  surface  of  the  coke 
oven  battery.  Opacity  is  to  be 
determined  by  averaging  the  highest  six 
consecutive  observations  in  any  four 
consecutive  pushes  and  then  averaging 
these  four  numbers.  For  quench  makeup 
water,  the  emission  limitation  is  that  the 
total  dissolved  solids  content  of  the 
quench  makeup  water  shall  not  exceed 
1500  milligrams  per  liter  (mg/1).  The 
compliance  technique  is  that,  as  long  as 
city  water  is  used  for  makeup  purposes, 
one  sample  of  the  quench  makeup  water 
shall  be  analyzed  quarterly.  If  the  source 
of  the  makeup  water  is  changed,  a  5-day 
composite  sample  will  be  analyzed 
weekly  in  accordance  with  ASTM  D 
1888,  Method  A. 

Regarding  the  sampling  methodology 
of  coke  quench  makeup  water  for  all 
three  batteries,  these  provisions  are 
being  proposed  for  approval  for  all 
batteries  with  the  understanding  from 
the  City  of  Indianapolis  that  the  one 
sample  to  be  quarterly  will  be  a  5-day 
composite  sample  comprised  of  daily 
grab  samples  for  five  consecutive  days 
and  that  the  Indianapolis  Air  Pollution 
Control  Board  will  in  fact  request  that     • 
one  such  sample  of  the  quench  make  up 
water  be  analyzed  quarterly. 

USEPA  has  determined  that  the 
remainiing  limitations  for  doors,  pushing 
operations,  and  quenching  operations 
are  reflective  of  RACT  and  is  proposing 
approval  of  all  of  these  permit 
limitations  for  Batteries  H  and  E.  For 
Coke  Battery  No.  1,  USEPA  is  proposing 
to  approve  all  limits  except  two. 

Coke  Battery  No.  1  at  Citizens  Gas 
and  Coke  is  a  new  source  which  was 
built  subject  to  1978  State  and  City 
construction  permits  issued  under  the 
new  source  permitting  requirements  of 
both  Part  D  (nonattainment  areas)  and 
Part  C  (Prevention  of  Significant 
Deterioration — PSD).  Under  either  of 
these  Parts,  all  emission  limits  and 
requirements  in  the  construction  permits 


become  federally  enforceable.  Under 
Part  C.  these  limits  and  requirements  in 
the  construction  permit  (and  in  any 
operating  permit  subsequently  issued  to 
implement  the  construction  permit) 
cannot  be  relaxed  except  under 
extremely  limited  circumstances.  Under 
Part  D,  controls  required  by  permits  for 
new  sources  in  nonattainment  areas 
cannot  be  relaxed  under  any 
circumstances  to  levels  which  are  less 
stringent  than  Lowest  Achievable 
Emission  Rate  (LAER). 

Two  of  the  emission  limits  in  the 
operating  permit  issued  by  the  City  of 
Indianapolis  for  Coke  Battery  No.  1 
would  relax  the  comparable  limits  in 
that  unit's  construction  permits,  which 
were  issued  under  Parts  C  and  D.  One 
limit  in  the  operating  permit  is  the 
requirement  that  no  more  than  10 
percent  of  the  operating  doors  plus  four 
may  leak.  This  battery's  construction 
permits  were  based  on  the  Act's  section 
173(2)  requirement  in  Part  D  that  all  new 
sources  in  nonattainment  areas  must 
control  emissions  to  a  level  comparable 
to  LAER.  Using  this  criterion,  the 
construction  permits  for  Battery  No.  1 
allow  only  5  percent  of  the  doors  to  leak. 
The  other  is  the  requirement  that  quench 
makeup  water  shall  not  exceed  1500  mg/ 
I  of  total  dissolved  solids.  The 
construction  permits  allow  only  1000 
mg/1. 

Neither  the  State  nor  Indianapohs 
have  justified  that  emissions  for  this 
imit,  if  limited  by  the  1983  operating 
permit,  would  meet  the  requirements  of 
LAER.  USEPA  is  proposing  to 
disapprove  these  two  requirements  for 
Coke  Battery  No.  1  because  they 
impermissibly  relax  the  limits  contained 
in  the  construction  permits  to  levels  less 
stringent  than  LAER.  All  other 
requirements  submitted  by  the  State  on 
January  18. 1984,  for  this  battery  are  not 
inconsistent  with  the  underlying 
construction  permits  and  USEPA  is 
proposing  to  approve  them.  The 
emission  limitations  and  requirements 
which  USEPA  is  proposing  to  approve 
today  will  remain  in  effect  until  such 
time  as  (1)  the  State  adopts  and  submits 
as  a  revision  to  the  SIP  superseding 
limitations  and  requirements  and  (2)  the 
USEPA  approves  them.  Additionaly,  all 
construction  permit  emission  limits  and 
requirements  for  Battery  No.  1  remain  in 
effect  and  will  be  enforced  by  the 
USEPA. 

II.  Additional  TSP  Regulations 
Appliable  in  Marioo  County 

A.  Rule  325  lAC  11-3 

Rule  325  lAC  11-3  controls  particulate 
matter  emissions  from  coke  batteries 
located  in  the  State  of  Indiana.  This  rule 


contains  emission  limitations  for  such 
operations  as  charging  and  offtake 
piping  and  also  contains  inspection 
procedures,  test  methods,  compliance 
schedules,  etc.  On  December  6, 1983  (48 
FR  54599).  USEPA  took  final  action  on 
Rule  11-3.  USEPA's  action  consisted  of 
approval  and  disapproval  of  certain 
sections  of  the  rule.  As  it  applies  to  the 
primary  nonattainment  area  of  Marion 
County,  Rule  11-3  was  approved  except 
for  oven  doors,  pushing  and  quenching 
emissions.* The  requirements  in  today's 
proposal  were  designed  to  fill  this 
regulatory  gap. 

B.  Opacity  Regulations 

In  1974,  Indiana  adopted  a  revised 
opacity  regulation.  EPA  approved  this 
regulation  (SIP  1974  APC  3)  in  general 
but  disapproved  a  15-minute  exemption 
within  the  regulation  (October  28, 1975, 
40  FR  50032).  SIP  1974  APC  3,  as 
approved,  required  all  sources  to  meet  a 
40  percent  opacity  limit.  On  August  22, 
1984.  the  Court  of  Appeals  for  the 
Seventh  Circuit  held  SIP  1974  APC  3 
invalid  as  it  applies  to  non-combustion 
sources  (Bethlehem  Steel  Corporation  v. 
Gorsuch.  No.  82-2864).  USEPA  is 
currently  considering  the  effect  of  the 
Bethlehem  ruling  as  it  relates  to 
Indiana's  SIP  and  will  address  this  issue 
in  the  other  Federal  Register  notices. 

C  On  July  16. 1982  (47  FR  30972),  the 
Marion  County  Part  D  TSP  SIP  wa» 
conditionally  approved  with  the 
exception  of  the  regulations  for  coke 
batteries.  This  approval,  however,  was 
based  on  SIP  1974  APC  3  being 
applicable  to  all  sources  in  Marion 
County,  not  just  combustion  sources.  As 
stated  above,  USEPA  is  considering  the 
effect  of  the  Court's  determination  as  it 
affects  Indiana's  Part  D  plan. 
Additionally,  USEPA's  July  16. 1982. 
approval  was  based  on  the  condition 
that  the  State  submit  its  industrial 
fugitive  dust  regulations  to  USEPA  by 
July  31, 1982.  The  State  submitted  its 
industrial  fugitive  dust  regidations.  and 
notice  proposing  action  on  them  was 
published  on  October  11. 1984  (49  FR 
39869). 

D.  As  discussed  earlier,  Coke  Battery 
No.  1  at  Citizens  Gas  and  Coke,  was 
constructed  subject  to  construction 
permits  issued  in  1978.  All  construction 


'Rule  11-3  applies  specific  visible  emission  limits 
to  certain  emission  points.  For  all  other  coke  battery 
sources,  including  coke  oven  combustion  stacks  and 
pushing  control  (i.e..  gas  cleaning)  devices,  it  refers 
to  Indiana's  general  opacity  rule  325  lAC  S-1. 
USEPA  is  currently  rulemaking  on  325  lAC  5-1. 
Regardless  to  USEPA's  final  action  on  325  lAC  5-1. 
USEPA  will  always  enforce  on  these  other  sources 
the  general  SIP  opacity  limit  which  is  then  approved 
Bt  the  time  of  the  enforcement  action. 
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permit  requirements  for  Battery^Na  1 
remain  in  effect  and  will  be  enforced  by 
theUSEPA. 

Today's  Proposed  Action  as  it  Relates  to 
the  Rest  of  tiie  Marion  County  Part  O 
TSPSIP 

As  stated  above  in  today's  notice. 
USEPA  is  proposing  to  approve  all 
except  two  ^of  the  emission  limitations 
and  compliance  techniques  in  the 
Citizens  Gas  and  Coke  operating 
permits.  If  USEPA  ultimately  approves 
these  limitations  and  techniques  as 
proposed,  the  Marion  County  TSP  SIP 
will  still  have  the  two  remaining 
deficiencies  discussed  below  that  mast 
be  cured  before  the  plan  can  be 
approved  as  meeting  the  requirements  of 
Part  D  of  the  Qean  Air  Act. 

USEPAs  July  la.  1982  (47  FR  30972). 
action  on  the  Part  D  TSP  SIP  for  Marion 
County  was  conditioned  on  the  State 
submittal  of  approvable  industrial 
fugitive  dust  regulations  to  USEPA. 
Indiana  did  sumbit  industrial  fugitive 
dust  regulations,  but  USEPA  detomined 
that  they  were  not  approvable.  A  notice 
proposing  disapproval  of  these 
regulations  was  published  on  October 
11. 19M  (49  FR  39669). 

The  currently  approved  Indiana 
opacity  plan  does  not  meet  the  RACT 
requirement  of  Part  D  for  certain 
sources.  On  Niovember  16. 1984  (49  FR 
45178),  USEPA  proposed  to  approve 
Indiana's  newest  opacity  regulation,  325 
LAC  5-1  as  a  substitute  for  the  existing 
plan.  However.  USEPA  noted  in  this 
proposal  that  325  lAC  5-1  still  does  not 
constitute  RACT  for  certain  sources. 
Therefore,  Indiana  does  not  currently 
have  in  place  a  RACT  opacity  regulation 
for  certain  sources  in  Marion  County, 
nor  is  there  any  immediate  prospect  of 
having  such  a  regulation. 

The  secUon  110(aK2)(I)  growth 
restrictions  are  lifted  in  an  area  when 
USEPA  approves  a  Part  D  plan  for  that 
area.  If  U^PA  ultimately  rulemakes  on 
the  Citizens  Gas  and  Coke  limits  as 
proposed,  in  order  to  meet  the  remaining 
reqiiiremenU  of  Part  O  USEPA  must  still 
approve  a  RACT  level  Marion  County 
industrial  fugitive  dust  plan  and  a  RACT 
opacity  plan  for  Marion  County.  Upon 
USEPA's  approval  of  these  elements  of 
the  Marion  County  TSP  plan,  the  growth 
restrictions  will  be  lifted. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709).  The  protion  of  this  regulation 
which  EPA  is  proposing  to  disapprove 
also  will  not  affect  a  substantial  number 
of  small  entities  because  (1)  it  applies  to 
only  one  source.  Citizens  Gas  and  Coke 
and  (2)  USEPA's  disapproval  adds  no 
new  requirement  to  this  source. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  OfHce  of  Management 
and  Budget  (OMB)  for  review. 

Authority:  42  US.C.  7401-7642. 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

Dated:  November  7. 1985. 
VaUas  V.  Adunkua. 
Regional  Adaunistrator. 
(FR  Doc  85-28276  Filed  ll-28-«5;  8:45  am] 


'The  two  tmms  v»tHch  USEPA  i«  proposing  to 
disapprove  wonld.  if  approved,  replace  elementi  fai 
rile SfPwMdi  are  cai i uwrty  in  place  and  wMckMMt 
al!  USEPA  requirements.  TlieTefoTe, 
«otw**9laTiding  IfSCTA"*  ultimate  action  oa  IIwm 
limits,  these  portions  of  the  SP  i  -e  also  approvalile. 


40  CFR  Part  52 
[A-9-fRL-2930-«] 

Approval  and  Prontulgation  of 
Imptementalion  Plana;  Two  Districts  In 
Califomia 

AOENCv:  Environmental  Protection 
Agency  (EPA). 

ACTKHfc  Notice  of  Proposed  Rulemaking. 

summary:  The  State  of  Califimua 
submitted  several  volatile  organic 
compound  (VOC)  rales,  and  one  total 
suspended  particulate  (TSP)  rule 
coBcetmng  the  South  Coast  Air  Quality 
Management  District  and  the  Ventura 
County  Air  PoUotion  Control  District. 
EPA  has  evaluated  the  rules  and  has 
found  them  to  be  consistent  with  the 
requirements  of  the  Clean  Air  Act  and 
40  CFR  Part  51.  Today's  notice  proposes 
to  approve  the  rales  and  incorporate 
them  into  the  State  Implementation  Man. 
DATES:  Comments  may  be  submitted  on 
or  before  December  27, 1985. 
ADDRESSES:  Comments  may  be  sent  to: 
Regional  Administrator,  Attn:  Air 
Management  Division,  State 
Implementation  Plan  Section  (A-Z-J), 
Environmental  Protection  Agency. 
Region  9, 215  Fremont  Street.  San 
Francisco,  CA  94105. 

Copies  of  the  proposed  revisions  ue 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  9  office  and  at  the  foQowing 
locations: 


California  Air  Resources  Board.  1102 

"Q"  Street.  P.O.  Box  2815. 

Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 

District,  9150  Flair  Drive.  EI  Monte, 

CA  91731 
Ventura  County  Air  Pollution  Control 

District.  800  Sooth  Victoria  Avenue. 

Ventura,  CA  93009 

FOR  FURTHER  INPORMATKM  CONTACT 

James  C.  Breitlow,  Chief,  State 
Implementation  Plan  Section,  Air 
Management  Division,  Environmental 
Protection  Agency,  Region  9,  215 
Fremont  Street.  San  Francisco,  CA 
94105.  (415)  974-7641  FTS:  454-7641. 
SUPPLEMENTARY  INFORMATION: 

Background 

Part  D  of  the  Qean  Air  Act  has 
mandated  that  ozone  nonattainment 
areas  shall  attain  the  ozone  National 
Ambient  Air  Quality  Standard  by 
adopting  a  strategy  for  the  control  of 
VOC  The  EPA  has  published  Control 
Techniques  Guidetines  (CTG)  to  assist 
the  States  in  developing  regulations  for 
stationary  sources.  This  notice 
addresses  three  VOC  rules  covered  by 
CTG's:  it  also  addresses  one  non-CTG 
VOC  rule  and  one  total  suspended 
particulate  rule. 

The  State  of  California  submitted  the 
regulations  to  EPA  concerning  the  South 
Coast  Air  Quality  Management  District 
(AQMD)  and  the  Ventura  County  Air 
Pollution  Control  District  (APCD)  on  the 
dates  indicated: 

South  Coast  AQMD 

December  2. 1983 
Rule  466 — Pumps  and  Compressors. 

Mardi  14. 1994 

Rule  1158— Storage,  Hancfling  & 
Transport  of  Petroleum  Coke. 

October  19,  1984 

Rule  463— Storage  of  Organic  Liquids. 

Rule  1141.2— Surfactant 
Manufacturing. 

Ventura  County  APCD 

August  1.1984 

Rule  74,7— Fugitive  Emissions  of  ROC 
at  Petroleum  Refineries  and  Chemical 
Plants. 

EvaluatioB 

South  Coast  AQMD  Rule  466  has  been 
revised  to  satisfy  a  condition  of  plan 
approval  which  EPA  imposed  on  July  8. 
1982  (47  FR  29668].  The  rale  is  now 
consistent  with  CTG  requirements. 

South  Coast  AQMD  Rule  463  has  been 
revised  to  extend  coverage  of  the  rale  to 
small  tanks  with  a  capacity  greater  than 
or  equal  to  470  barrels,  and  fluids  with 
vapor  pressure  greater  than  or  equal  to 
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0.5  psi.  The  rule  is  ODMisteiit  with 
applicable  CTG  requirements. 

Ventun  County  APCD  Role  74J  has 
been  revised  to  extend  covwgs  to 
pumps  and  compressors  at  refineries. 
The  rule  is  now  CMMistsnt  with- 
applicable  CTG  requirements. 

Sooth  Coast  AQMD  Rule  n412  is  a 
new  rule  which  requires  95%  control  of 
VOC  emissions  from  surfactant 
manufacturing  operations.  The  rule 
strengthens  the  S9. 

South  Coast  AQMD  Rule  1158  is  a 
new  rule  which  conferee  partkulate 
eoustioM  from  petrelenm  coks 
operations.  The  rule  strengthens  the  SIP 
by  reducing  particulate  emissions. 

A  copy  of  EPA"s  detailed' evaluation  is 
available  for  inspection  at  the  EPA 
Region  9  office  in  San  Francisco. 

Proposed  AdioD 

Under  Part  D  and  section  ItO  of  the 
Clean  Afr  Act,  BPA  proposes  to  appiwe 
the  VOC  rales  listed  afaov»  sineetfaey 
are  consistent  with  the  Clean  Air  Act, 
EPA  policy  and  40  CFR  Part  51.  Under 
section  110  of  the  Cleen  Air  Act.  EPA 
proposes  to  approve  the  TSP  role  Rated 
above  since  it  is  consistent  with  that 
sectioa.  EPA  policy,  and  40  CFR  Part  51. 

Regubtory  Process 

Under  5  U.S.a  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  scmomic  impact  on  a 
substantial  number  of  saiatt  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  they 
meet  the  requireaiants  of  sections 
110(a)(2](A)-(K)  and  110(a)(3)  of  the 
Clean  A^  Act,  as  amended. 

List  of  Subjects  in  40  CFR  faii  52 

Air  poUation  coBtroU  Oione. 
Hydrocwbons.  Particulate  matter. 
Intergovernmental  telatioiis. 

Authority:  <2  U.S.C.  7401-7942.] 

Dated:  August  27,  T985. 
JuditlrE  Ayras. 
Regional  Administrator. 
[FR  Doc.  85-28269  Filed  11-26-65;  8:45  am) 

BILLlNa  CODE  UtO-eO-M 


40  CFR  Part  180 
lOP»-dOOUt:  FRL-293t-&l 

Toleranca  for  Etttylene  Rbromlde 

AOENCVi  Environmental  ProtactioR 
(»AV 


AcnoMt  Proposed  rule. 


R  This  notice  proposes  that  a 
tolkcance  be  established  for  residues  of 
ethylene  dibromide  (EDB)  per  se  of  .03 
ppm  pO  ppb)  in  the  edible  pulp  of 
mangoes  tfiat  have  been  fumigated  after 
harvest  with  the  insecticide  ethylene 
dibromide  fEDB)  in  accordance  with  the 
Mediterranean  Pntit  Fly  Control 
Program  or  Ae  Quarantine  Program  of 
the  U.S.  Department  of  Agriculture, 
elective  miti!  September  30. 190&,  wiOi 
the  possibility  of  extension  for  an 
additional  year.  The  comment  period  on 
(his  action  has  been  expedited  pursirant 
to  Article  2.8.1,  related  to  notification  of 
urgent  problems  of  healtfi,  safety,  and 
environmental  protection,  under  the 
Agreement  on  Techrncal  Barriers  to 
Trade  (Standards  Code). 
date:  Comments,  identified  by  the 
document  control  number  [ORP-30t>141J, 
must  be  received  on  or  before  December 
27. 1985. 

address:  By  mail,  submit  written 
comments  to: 

Informatioa  Services  Section.  Program 
Management  and  Support  Division 
(T5-757C1,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  4(»  M.  St^  SW..  Washington, 
DC  20460 
In  person,  bring  comments  to:  Rm.  236. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Artington,  VA. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  markiag  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidentiar 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  adc^ss 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  MTOMnCMOM  COKTi 
maiL 

Linda  K.  Vlier,  Registration  Division 
(TS-7S7C).  0£fu:e  of  Pesticide 
PregTMn,  Environmental  Protection 
Agency.  «A  M.  St.  SW.,  Washington. 
06  20460 
Office  location  and  telepboae  number. 
Rm.  711,  Crystal  Mall  #2. 1921 
)effer9on  Davis  Highway,  Arlington, 
VA,  (708-557-7451). 
SUPPUMEWVARV  mfOWIATlOi:  EPA 
issued  a  rule,  published  in  the  Fedoi^ 


BEST  COPY  AVAILABLE 


By 


Register  of  lanuary  17, 19«S  (50  FR  2&47V 
wk^  established  tolesanca  of  30  ppb 
(.03  ppm>  i»4ftCFR  180.307  for  residues 
of  the  insecticide  etfiylene  dibromide 
(EDB)  in  the  edible  pulp  of  the  raw 
agricultural  commodity  mangoes 
resultmg  from  hnugatioa  of  tfus 
cosmedity  after  harvest  in  accordance 
with  tht  Mediterraaeaa  Fmit  Fly 
Control  Program  of  the  U.S.  Department 
of  Agricttitare.  That  tolerance  rule 
expired  on  September  1, 1986. 

In  establishing  this  interim  toterance 
for  EDB  perse  on  mangoes,  te  Agency 
carefully  considered  aU  available  risk 
and  benefit  infcBination.  including  all 
coeunaits  received  on  the  proposed  rule 
published  in  the  Fsdeesi  Registsr  of 
Aognst  le,  1964  (48  FR  32088).  and 
condnded  that  estaUisbing  a  tolerance 
for  a  limited  time  period,  i.e.,  until 
September  1. 19B5,  would  protect  the 
public  health,  while  allowing  time  fbr 
tbe  devdopflrant  of  attemative 
treatment  methods.  At  the  time  the 
intmra  tolerance  r^  was  issued,  the 
Agency  expected  that  satisfactory 
alteiualiyes  were  likely  to  be  developed 
by  the  time  the  tolerance  rule  expired. 
The  Agency  also  recognised  that  there 
mi^  be  riwrt-tenn  localized  ecommnc 
disruptiofis  if  there  were  a  delay  hi 
devirioping  rttetnatites  to  EDB 
treatment;  hswever,  there  was  not  data 
availaUe  to  indicate  that  any  resulting 
disruptions  woold  be  of  national 
concern  or  of  lasting  economic 
significance. 

Since  the  expiration  of  tfie  interim 
tolerance  rule  for  EDB  per  sp  on 
mangoes  on  September  1, 1985,  it  has 
come  to  tfie  Agency's  attention  tfiat  the 
absence  of  a  tolerfflrce  rule  for  EDB  on 
mangoes  is  Mcely  to  result  in  a  severe 
economic  impact  on  certain  Caribbean 
basin  countries,  as  weB  as  on  other 
mango  producing  countries,  because 
alternatives  have  not  yet  been 
developed  to  replace  the  use  of  EDB.  R 
is  the  Agency's  nnderstantfing  that  the 
U.S.  Department  of  Agriculture  (USDAJ 
is  tfddng  an  active  role  in  the 
dievelopment  of  a  suitable  alternative  for 
EDB  use  for  control  of  fruit  f&es  on 
mangoes,  and  that  the  USD  A  has  stated 
that  afiemative  fruit  fly  diainfestation 
techniques  fist  mangoes  should  be 
available  l^  late  1987. 

Consequently,  the  Agency  is 
proposing  the  reastablisbment  of  an 
interim  tderance  of  residaes  of  EDB^per 
se  on  the  raw  a^icultural  commodity 
mangoes  resulting  from  the  fumigatioa 
of  this  commodity  after  harvest  in 
accordance  with  the  Meditmxaneao 
Frait  Fly  Control  Program  or  the 
Quarantine  Pro-am  af  the  U.S. 
Departaieni  of  Afficdture.  This 
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tolerance  is  proposed  to  expire 
September  30. 1966,  with  the  possibility 
of  renewal  for  no  more  than  one 
additional  year.  The  Agency  will 
consider  renewing  this  rule  for  an 
additional  1-year  period  if,  by 
September  1968,  the  USOA  and  the 
exporting  countries  have  substantially 
moved  toward  completion  of  the  basic 
research  required  to  establish 
alternative  fruit  fly  disinfestation 
protocols,  and  data  indicate  that 
implementation  of  non-EDB  fruit  fly 
disinfestation  techniques  by  the  1987/ 
1988  harvest  season  is  probable. 

The  Agency  has  evaluated  the  risks 
resulting  from  the  establishment  of  this 
tolerance  rule,  and  has  concluded  that 
the  risk  is  acceptable  for  the  short-term 
period.  This  conclusion  is  based  on  the 
fact  that  residues  of  EDB  (tissipate  fairly 
rapidly  from  the  treated  fruit  Therefore, 
the  actual  residues  at  the  retail  level  are 
likely  to  be  considerably  lower  than  the 
tolerance  limit  of  30  ppb  which  applies 
to  the  fruit  at  the  time  of  entry  into  the 
United  States.  For  the  fruit  to  be 
accepted  into  the  United  States,  the  EDB 
residue  must  be  at  30  ppb  or  less.  EDB 
further  dissipates  from  the  fruit  during 
the  time  between  entry  into  the  country 
and  marketing  at  the  retail  level. 

Based  on  the  considerations  set  forth 
above,  the  Agency  is  hereby  proposing 
the  estabUshment  of  a  tolerance  in  40 
CFR  18a397  of  .03  ppm  (30  ppb)  for 
residues  of  ethylene  dibromide  per  se  in 
the  edible  pulp  of  mangoes  resulting 
from  postharvest  fumigation  with  EDB  in 
accondance  with  the  Mediterranean 
Fruit  Fly  Control  Program  or  the 
Quarantine  Program  of  the  U.S. 
Department  of  Agriculture.  The  Agency 
is  also  proposing  that  this  tolerance  for 
managoes  expire  September  30, 1988, 
with  the  possibility  of  renewal  for  no 
more  than  one  additional  year. 

The  natiu%  of  the  residues  is 
adequately  understood.  An  adequate 
analytical  method,  using  a  gas 
chromatograph  equipped  with  an 
electron  defector  capable  of  measuring 
residue  levels  of  EDB  perse,  is  available 
for  enforcment  purposes. 

As  discussed  in  the  previous  Federal 
Register  notices  cited  above,  in  1983  the 
Agency  issued  a  Notice  of  Intent  to 
Cancel  the  registrations  of  EDB  products 
(48  FR  46234;  October  11, 1983) 
registered  for  the  post-harvest 
quarantine  treatment  of  mangoes  and 
other  commodities.  Those  registrations 
were  subsequently  cancelled  by 
operation  of  law.  An  extensive  risk- 
benefit  analysis  of  the  use  of  EDB  as  a 
post-harvest  quarantine  fumigant  was 
provided  in  the  EDB  Position  Document 
(PD  4)  supporting  the  decision 
announced  in  the  Federal  Register  of 


October  11, 1983.  Based  on  the  above 
information  considered  by  the  Agency, 
the  tolerance  established  by  amending 
40  CFR  180.397  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticfde 
Act  (FIFRA),  as  amended,  which 
contains  EDB  may  request  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register  that  this  rulemaking 
proposal  to  establish  a  tolerance  for 
EDB  perse  in  the  edible  pulp  of 
mangoes  be  referred  to  an  advisory 
committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  Requests  must  bear  the 
notation  indicating  the  document  control 
number  and  must  be  submitted  to  the 
mailing  address  provided  above. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation  to  establish 
tolerances  for  EDB  perse  in  the  edible 
pulp  of  mangoes.  Comments  must  bear  a 
notation  indicating  the  document  control 
number.  Three  copies  of  the  comments 
should  be  submitted  to  facilitate  the 
work  of  the  Agency  and  of  others 
interested  in  reviewing  the  comments. 
All  written  comments  filed  pursuant  to 
this  notice  will  be  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  at  the  address 
given  above  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601  et  seq..), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  imder  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  (Sec.  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  346a(e))). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests. 


Dated:  November  21. 1985. 

|.A.  Moors. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Sul>stances. 

PART  180-(AMENOED1 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468. 

§  160.397    (Amended] 

2.  Section  180.397(c)  is  revised  to  read 
as  follows: 


9160^7    Ethylene  dKKomMe; 
forreaMuee. 


(c)  Tolerances  are  established  for 
residues  of  ethylene  dibromide  perse  in 
or  on  the  following  raw  agricultural 
commodities  resulting  fnHn  use  of 
ethylene  dibromide  as  a  fumigant  after 
harvest  in  accordance  with  the 
Mediterranean  Fruit  Fly  Control 
Program  or  the  Quarantine  Program  of 
the  U.S.  Department  of  Agriculture. 


ConwnodMfM 

fiMon 

Exptrstion  dsts 

Umnnn.. 

.03 

S«pt  30  1966. 

(FR  Ooc.  6&-28301  Piled  11-28-^:  6:45  am] 

40CFRPart261 
[SWH-FRL-2931-f] 

Mining  Waste  Exclusion;  Extension  of 
Public  Comment  Period 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  purpose  of  this  notice  is 
to  extend  the  public  comment  period  on 
the  reinterpretation  of  the  mining  waste 
exclusion  proposed  in  the  Federal 
Register  on  October  2. 1985. 

The  comment  period  is  extended 
because  the  documents  were  not 
available  until  November  1. 1985  in  the 
public  docket. 

The  end  of  the  public  comment  period 
is  changed  from  December  2. 1985,  to 
January  2. 1986. 

dates:  The  deadline  for  submitting 
written  public  comments  is  extended  to 
January  2. 1986. 

addresses:  Comments  should  be  sent 
to  the  Docket  Clerk.  Office  of  Solid 
Waste  (WH-565A).  U.S.  Environmental 


Protectian  Afenqfi.  «tt  M  Stmet.  SW^ 
Washin^Mi.  DCaOMa 

RCRA/SupeFfmd  Hotline  at  WO-O*- 
9348  6r  (aoz)  3IB-300a  or  Dn  Dntter 
Hincddejr,  (20Z)  38S-279I. 


PubkC'Haariag.  snd  Pobiic  Coimnynt 


inrmim/ition:  On 

October  2. 1985,  (50  FR  402821.  the 
Environmental  Protection  Agency  (EPA) 
proposed  to  reinterpret  the  scope  of  the 
mining. waste  exclusion,  eliminating 
from  th«  exchision  many  wastes  from 
processing  ores  and  minerals  (other  than 
large  volume  processing  wastes].  EPA 
also  proposed  to  refist  six  wastes  as 
hazardous.  EPA  asked  that  written 
public  comments  be  submitted  by 
December  2, 1985.  However,  three 
reporfd  rehited  to  the  proposed 
reinterpcetation  were  not  available  in 
die  public  docket  until  November  1. 
1985.  One  of  the  reports  was  in  final 
report  on  solid  waste  from  the  aluminum 
industry  and  the  other  two  reports  dealt 
with  the  economic  impact  of  the 
proposed  reinterpretation.  EPA  has 
determined  that  additional  time  should 
be  allowed  for  all  interested  parties  to 
submit  comments.  Therefore,  EPA  is 
extending  the  public  comment  period  to 
January  2, 1988. 

EPA  held  a  public  hearing  on  the 
proposed  reinterpretation  in 
Washington,  DC  on  November  14. 1985. 
and  conunentors  presented  many  major 
points  of  view  at  the  bearing.  In  view  of 
the  court  order  requiring  EPA  to  take 
final  action  on  this  proposal  by 
September  30. 1986,  the  Agency  requesta 
that,  to  the  extent  possible,  maior 
comments  and  issues  be  submitted  by 
the  original  deadline  December  2. 1985, 
and  that  supplementary  conunenta  and 
data  (especially  on  the  reports  not 
available  until  November  1, 1985)  be 
submitted  by  the  new  deadline,  Januafy 
2,198a 

Dated  November  22, 1965 
Marda  WUiiuM, 
Director.  Office  trf Solid  Waste. 
[FR  Doc  85-28316  Hied  11-26-Ki:  8:45  amf 

WLUNQ  COOC  WOe-MMI 


40  CFR  Part  271 
[SW-5-fRt-29aV-«) 

Wisconsin;  FkMl  AuthorixaHM  of  Slate 
Hazardous  Waste  Management 
Program 

AQENCV:  Environmental  Protection 
Agency. 

ACTKMC  Notice  of  Tentative 
Determination  on  Application  of 
Wisconsin  for  Final  Authohsation. 


SUMMAItv:  WiscoBun  has  applied  for 
Final  authariTBtion  under  the  Resourca 
Canservstioii  and  Recovery  Act 
(RCRi^  The  United  States 
EnvironetentaJ  Protection  Agency  (U.S. 
EPA]  had  reviewed  Wisconsin's 
application  and  has  made  the  tentative 
decision  that  contingent  upon  specified 
improvements  in  its  enforcement 
provisions  Wisconsin's  haxesdmi*  waste 
management  program  vbrifi,  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  RCRA  fiiial  authorization.  Thus.  U.S. 
EPA  intends  to  grant  final  aulhcHizatima 
to  the  Slate  to  operate  its  program  in 
Reu  of  the  Federal  program,  subject  to 
the  contingencies  described  herein  and 
the  limitations  on  iis  authority  imposed 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA). 
Wisconsin's  application  for  &ial 
authorization  is  available  for  public 
review  and  comment.  A  public  hearing 
will  be  held  to  solicit  comments  on  the 
application  if  sufficient  public  interest  is 
expressed. 

dates:  a  public  hearing  is  scheduled  for 
1:00  pjn.,  December  26, 1985.  US.  EPA 
reserves  the  right  to  cancel  the  pubbc 
hearing  if  sufficient  public  interest  in 
holding  a  hearing  is  not  communicated 
to  U.S.  EPA  by  telephone  or  in  writing 
by  December  18. 1985.  U.S.  K>A  will 
detetmine  by  December  20. 188S, 
whether  there  is  sufficient  interest  to 
hoki  the  pablic  hearing.  All  written 
comments  on  this  tentative 
determinatioB  and  the  Wisconsin  final 
authorization  application  must  be 
received  by  close  of  tuniness  December 
26.1985. 

ADDRESSESi  Copies  of  Wisconsin's  final 
authorization  appbcation  are  available 
fron  8:00  a.m.  to  4:30  p.m.  at  the 
followiBiC  ed^reases  for  inspection  and 
coMring- 
SoetiMm  District  Headquarters,  3911 

Fish  Hatchery  Road  Fitdiburg.  WI 

saorn 

SoutiMMt  District  Headquarters,  2300  N. 

Dr.  Martin  Lather  King,  Jr.,  Drive, 

Mihvaiikee,  WI  53212 
Lake  Mich^an District  Headquarters, 

1125  N.  Military  Avenue,  Green  Bay, 

WI  54307 
West  Central  District  Headquarters, 

1300  Clairemont  Avenue,  Eau  Claire, 

WI  54702 
North  Central  District  Headquarters,  107 

Sutliif  Avenue.  Rhineiander,  WI  54501 
Northwest  EKstrid  Headquarters, 

Highway  70,  West,  ^>OKaner,  WI  54801 
BuKsa  of  Sotid  Waste  Management, 

Department  at  Natural  Resources,  101 

&  Writster  Street.  Ma^son.  WI  53707 


United  States  ffiishia— laitat  PMCsctkm 
Agency,  Waste  ManafSBMnl  Dfvisteiii 
Solid  Waste  Bkancfc.  299  SiSH^ 
Deatban  Strseti  5HS-ICK-13, 
Chicago.  ft,0OIS4^  Contact  C3»artes 
Wilk(3a2>M9-a77 

United  States  Bmmnmental  PretectHm 
Agency,  Headtjirarters  Library,  PM— 
219A.  ¥n  M  Street  S.W.,  Washington. 
D.C.  20409  (202}  3^-5920 

Written  comments  on  the  tentative 
determination  and  the  application,  and 
written  or  telephone  communication  of 
interest  in  holding  a  p«iUie  hearing  on 
the  Wisconsin  application  nuist  be  sent 
to  Charles  Wilk.  Wisconsin  Regulatory 
Specialist.  Solid  Waste  Branch,  Waste 
Management  Division.  U.S.  EPA  230  S. 
Dearborn  SL,  5HS-)CK-13.  Chicago,  1L. 
60604.(314886-4177. 

If  soffieienl  piiUic  interest  is 
expressed.  U.S.  EPA  will  hold  a  public 
hearing  on  Wtsconsin's  application  for 
final  aulhorizayon  on  December  26, 
1986.  at  1:00  p,m..  at  the  G^  lU  State 
Omcs  Baildkifr  Room  11. 125  S.  Webster 
Steeet  Madtsen,  Wisconsin. 

If  yam  wish  to  find  out  whether  or  not 
U.S.  EPA  will  hold  a  public  hearing  on 
the  tentative  determination  and  the 
Wisconsin  a}»pIication,  based  on  U.S. 
EPA's  decision  that  tfiere  was  sufficient 
ioierest  in  soch  a  hearing,  write  or 
tckphone  the  US.  EPA  contact  person 
hsted  below  after  December  20, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Wilk,  Wisconsin  Regulatory 
Specialist,  Solid  Waste  Branch.  Waste 
Management  Division.  U.S.  EPA.  230  S. 
Dearborn  Street,  5HS-)CK-13,  Chicago. 
IL.  60604.  (312)  888-4177. 

suwimtenAav  wforsiatiohc 

A.  Background 

Sectkm  3066  of  Ab  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  U.S.  B>A  toantfaorise  a  State 
hazardous  waste  program  to  operate  in 
the  State  in  tteu  oi  the  federal  hazardous 
waste  pwgra— .  Two  type*  ol 
authorizatiaDnMy  be  granted.  The  first 
type,  known  as  "interim  authorization" 
is  a  temporary  authorization  which  is 
granted  if  U.S.  EPA  determines  diat  the 
State  propvm  is  "substantiany 
equivalent"  to  the  federal  program 
(Section  3008(c).  42  U.S-C  e928(c]).  U.S. 
EPA's  onplementing  regnlations  at  40 
CFR  271.121-137  estaMish  a  phased 
approach  to  interim  aothoi  ization.  Phase 
I  covers  VS.  IPA'b  regulations  m  40 
CFR  Parts  280-383  and  265  (universe  of 
hazardous  wastes,  gen«^tor  standards, 
transporter  standards  and  standards  fbr 
internn  statas  facilities}.  Phase  IT  covers 
U.S.  EPA's  regniatkins  in  40  CFR  Parts 
124,  284,  and  270  (procednres  and 
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standards  for  permitting  hazardous 
waste  management  facilities.). 

Phase  U.  in  turn,  has  three 
components.  Phase  IIA  covers  general 
permitting  procedures  and  technical 
standards  for  containers  and  tanks. 
Phase  IIB  covers  permitting  of 
incinerator  facilities,  and  Phase  DC 
addresses  the  permitting  of  landfills, 
surface  impoundements,  waste  piles, 
and  land  treatment  facilities.  By  statute, 
all  interim  authorizations  expire  on 
January  31. 1986.  Responsibility  for  the 
hazardous  waste  program  returns 
(reverts)  to  U.S.  EPA  on  that  date  if  a 
State  with  interim  authorization  has  not 
received  final  authorization,  as 
described  below.  Wisconsin  was 
granted  Phase  I  Interim  Authorization 
on  January  15. 1982. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  U.S.  EPA  If  the  Agency  finds 
that  among  other  things,  a  State's 
program:  (1)  Is  "equivalent"  to  the 
federal  program.  (2)  is  consistent  with 
the  Federal  program,  and  other  State 
programs.  (3)  is  no  less  "stringent"  than 
the  Federal  program,  and  (4)  provides 
for  adequate  eiiforcement  and  public 
participation  in  the  permitting  process 
(Section  3006  (b);  42  U.S.C.  6926  (b)). 
States  need  not  have  obtained  interim 
authorization  in  order  to  quaUfy  for  final 
authorization.  U.S.  EPA's  regulations  for 
final  authorization  appear  at  40  cFR 
271.1-271.23. 

B.  Wisconsin 

On  May  17. 1985.  Wisconsin 
submitted  a  draft  application  for  final 
authorization.  The  complete  application 
for  final  authorization  was  submitted  on 
July  2a  1985.  Prior  to  submission  of  the 
application  to  U.S.  EPA,  Wisconsin 
solicited  public  comments  from  May  2a 
1985.  through  July  3. 1985,  and  held  a 
public  hearing  on  July  3. 1985. 

Notice  of  the  submission  of  the 
application  and  the  public  hearing  were 
published  in  eight  newspapers  across 
the  State.  No  members  of  the  public 
appeared  at  the  hearing  and  no  written 
comments  were  received  as  of  the 
hearing  date.  Wisconsin  received  no 
telephone  request  for  copies  of  the 
State's  application  or  additional 
information. 

U.S.  EPA  transmitted  to  Wisconsin 
consolidated  comments  on  the  State's 
complete  application  for  final 
authorization.  These  comments 
requested  further  clarifications  in  the 
following  areas:  1.  The  Memorandum  of 
Agreement  provisions  regarding 
Information  Sharing.  State  Licensing  and 
Joint  Permitting  Procedures:  2.  The  State 
Attorney  General's  Statement 
provisions  public  participation  in  the 


enforcement  process.  The  Wisconsin 
Department  of  Natural  Resources  (DNR) 
is  reviewing  these  comments  and  will 
formally  respond  to  U.S.  EPA's 
comments  during  the  comment  period. 
U.S.  EPA  has  reviewed  the  State's  draft 
response  (which  is  in  the  public  record) 
and  concluded  its  concerns  will  be 
resolved. 

U.S.  H>A  evaluated  the  Wisconsin 
Department  of  Natural  Resources  (DNR) 
to  determine  its  capability  to  administer 
a  quality  hazardous  waste  management 
program.  U.S.  EPA  believes  the  State 
will  be  capable  of  administering  a 
quality  RCRA  program.  In  particular. 
Wisconsin  has  made  great  process 
during  the  past  two  years  in  establishing 
the  framework  and  policies,  and 
developing  the  resources  and 
management  needed  for  an  effective 
hazardous  waste  management  program. 

However,  U.S.  EPA  is  concerned 
about  the  State's  need  to  improve  its 
timeliness  of  enforcement  coordination 
of  priorities  through  district  offices  and 
reporting  systems.  Region  V  and 
Wisconsin  DNR  have  negotiated  a  Letter 
of  Intent  that  describes  the  specific 
measures  the  State  will  take  to  improve 
its  program  during  the  coming  months. 
The  timely  escalation  of  enforcement 
actions,  timely  return  of  facilities  to 
compliance  and  verification  of  the 
return  to  compUance  will  be  improved 
by  the  State's  following  the  specific 
enforcement  provisions  described  in  the 
Letter  of  Intent.  The  State  has  agreed  to 
specific  schedules  for  the  resolution  of 
its  1984  and  1985  Fiscal  Year 
enforcement  backlogs.  The  State  did  not 
inspect  all  major  handlers  committed  to 
in  its  1984  Fiscal  Year  grant  and  has  in 
the  past  given  notice  to  facilities  too  far 
in  advance  of  compliance  inspections. 
The  State  has  agreed  to  conduct 
inspections  at  an  agreed  upon  rate  and 
set  a  48  hour  time  limit  on  advance 
notice  of  compliance  inspections  in  the 
Letter  of  Intent  Improved  coordination 
of  priorities  between  Central  and 
District  Offices  and  co-development  of  a 
reporting  system  with  Region  V  have 
been  agreed  to  in  the  Letter  of  Intent  A 
more  detailed  discussion  of  these  areas 
may  be  found  in  the  Wisconsin 
Capability  Assessment  for  Final 
Authorization. 

U.S.  EPA  has  reviewed  Wisconsin's 
application  and  has  tentatively 
determined  that  contingent  upon 
implementation  of  the  improvements 
required  by  the  Letter  of  Intent  the 
State's  program  will  meet  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  If  the  State  fails  to 
make  satisfactory  progress  in 
addressing  the  issues  discussed  above, 


it  is  possible  that  U.S.  EPA  will  not  grant 
final  authorization  to  Wisconsin. 

It  should  be  noted  that  prior  to  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  a  State 
with  final  authorization  would  have 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  U.S.  EPA'.'U.S. 
EPA's  regulations  no  longer  appUed  in 
the  authorized  State,  and  U.S.  EPA  could 
not  issue  permits  for  any  facilities  the 
State  was  authorized  to  permit.  Now, 
however,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  U.S. 
EPA  is  directed  to  carry  out  those 
requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  full  or  partial  Federal  permits,  imtil 
the  State  is  granted  authorization  to  do 
so.  While  the  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
apphes  in  authorized  States  in  the 
interim. 

As  a  result  of  the  HSWA.  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Wisconsin.  To  the  extent  the 
authorized  State  program  is  unaffected 
by  the  HSWA.  the  State  program  is 
authorized  to  operate  in  Ueu  of  the 
Federal  program.  Where  HSWA-related 
requirements  apply,  however.  EPA  will 
administer  and  enforce  them  in 
Wisconsin  until  the  State  receives 
authorization  to  do  so.  Any  State 
requirement  that  is  more  stringent  than 
an  HSWA  provision  also  remains  in 
effect;  thus,  the  universe  of  the  more 
stringent  provisions  in  the  HSWA  and 
the  approved  State  program  define  the 
applicable  Subtitle  C  requirements  in 
Wisconsin. 

Wisconsin  is  not  being  authorized 
now  for  any  requirement  implementing 
HSWA.  Once  the  Statg  is  authorized  to 
implement  an  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
program.  Until  that  time  the  State  will 
assist  U.S.  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement 

U.S.  EPA  has  published  Federal 
Register  notice  that  explains  in  detail 
the  HSWA  and  its  effect  on.authori2ed 
States.  That  notice  was  published  at  50 
FR  28702-28755.  July  15. 1985. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
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authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
some  duplication  of  Federal 
requirements  for  handlers  of  hazardous 
wastes  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  rule  from  the 
requirements  of  section  3,  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping  ■ 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended,  42  U.S.C. 
6912(8),  6926,  and  6974(b),  and  EPA 
Delegation  8-7. 

Dated:  October  31. 1985. 
Vaidas  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  85-28425  Filed  11-25-85;  2:37  pm] 
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40  CFR  Part  799 
[OPTS-42028C;  FRL-2931-3] 

Propytene  Oxide;  Proposed  Testing 
Standard 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  Elsewhere  in  this  issue  of  the 
Federal  Register,  EPA  is  issuing  a  final 
test  rule  establishing  testing 
requirements  under  section  4(a]  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  manufacturers  and  processors  of 
propylene  oxide  (CAS  No.  75-5&-9).  In 
this  document,  EPA  is  proposing  that  a 
TSCA  test  guideline  be  utilized  as  the 
test  standard  for  the  required  study  and 
that  test  data  be  submitted  within  a 
specified  time. 

DATES:  Submit  written  comment  on  or 
before  January  13, 1986.  If  persons 
request  time  for  oral  comment  by 
December  27, 1985.  EPA  will  hold  a 
public  meeting  on  this  proposed  rule  in 
Washington,  DC  For  further  information 
on  arranging  to  speak  at  the  meeting, 
see  Unit  VI  of  this  preamble.  ADDRESS: 


Submit  written  comments,  identified  by 
the  docimient  control  number  (OITS- 
42028C)  in  triplicate  to:  TSCA  Public 
Information  Office  {TS-79a),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-108, 401  M  St.,  SW.,  Washington.  DC 
20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATNM  CONTACT 

Edward  A.  IClein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Rm.  E-543,  401 M  St. 
SW..  Washington,  DC  20460,  Toll  Free: 
(800-424-0065),  in  Washington.  DC: 
(544-1404),  outside  the  U.SJV.: 
(Operatoi^202-554-1404). 

SUPPLEMENTARY  INFORMATION: 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  issuing  a  final  test  rule 
under  section  4(a)  of  l^CA  to  require 
testing  of  propylene  oxide  for  inhalation 
developmental  toxicity.  The  Agency  is 
now  proposing  test  standards  to  be  used 
and  deadlines  for  submission  of 
required  test  data. 

I.  Background 

Elsewhere  in  this  issue  of  the  Federal 
Register.  EPA  is  issuing  a  Phase  I  final 
rule  pursuant  to  TSCA  section  4  that 
establishes  testing  requirements  for 
manufacturers  and  processors  of 
propylene  oxide.  This  Phase  I  rule 
specifies  the  following  testing 
requirement  for  prpylene  oxide: 
inhalation  developmental  toxicity  in  the 
rat. 

Once  this  Phase  I  test  rule  becomes 
effective,  manufacturers  and  processors 
of  propylene  oxide  would  normally  be 
required  (under  the  two-phase  process) 
to  submit  proposed  study  plans  for  each 
of  these  required  studies  and  proposed 
schedules  for  both  the  initiation  of 
testing  and  the  submission  of  study  data 
(see  40  CFR  790.30;  50  FR  20652,  20658- 
20659  (May  17, 1985)).  EPA  would 
review  the  submitted  study  plans  and 
schedules  and  would  thereafter  issue 
them  (with  any  necessary  modifications) 
in  a  Phase  II  test  rule  proposal.  This 
proposal  would  request  public  comment 
on  the  ability  of  the  proposed  study 
plans  to  ensure  that  the  resulting  data 
would  be  reliable  and  adequate.  After 
evaluating  and  responding  to  public 
comment.  EPA  would  adopt  the  study 
plans,  including  the  reporting  schedules, 
in  a  Phase  II  final  rule  as  the  required 
test  standards  and  data  submission 


deadlines  (see  40  CFR  790.32;  50  FR 
20652.  20656  (May  17. 1085)). 

However,  in  the  case  of  the  ropylene 
oxide  test  rule,  which  was  initiated 
under  the  two-phase  process,  EPA  has 
decided  to  propose  a  relevant  TSCA  test 
guideline  as  the  test  standard  (see  Unit 
III  below).  In  addition,  EPA  is  proposing 
that  the  data  from  the  required  study  be 
submitted  within  certain  time  periods. 
These  time  periods  will  serve  as  the 
data  submission  deadlines  required  by 
TSCA  section  4(b)(1)  (see  Unit  IV 
below).  The  reasons  for  this  change  in 
the  test  rule  process  for  propylene  oxide 
are  discussed  below. 

n.  Change  in  the  Test  Rule  Development 
Process 

A.  Teat  Standards  and  Data  Submission 
Deadlines 

TSCA  section  4(b)(1)  specifies  that 
test  rules  shall  include  standards  for  the 
development  of  test  data  ("test 
standards")  and  deadlines  for 
subnussion  of  test  data.  Under  a  two- 
phase  process  utilized  by  EPA  since 
1982  (47  FR  13012;  March  26, 1982)  and 
formally  adopted  in  the  fall  of  1984  (49 
FR  39774;  Oct.  10. 1984),  test  standards 
and  data  submission  deadlines  were  to 
be  adopted  during  the  second  phase  of 
the  rulemaking  process.  Upon  issuance 
of  the  Phase  I  final  rule,  which 
established  the  effects  and 
characteristics  for  which  a  given 
chemical  substance  must  be  tested, 
persons  subject  to  the  rule  would  be 
required  by  a  specified  date  to  submit 
study  plans  detailing  the  methodologies 
and  protocols  they  intended  to  use  to 
perform  the  required  tests.  Such  study 
plans  were  to  include  proposed 
schedules  for  the  initiation  and 
completion  of  testing  and  submission  of 
test  data  (see  40  CFR  790.30  (a)  and  (c): 
49  FR  39774,  39785-39786  (Oct.  10,  1984)). 
In  the  second  phase,  after  consideration 
of  public  comment  the  Agency  would 
promulgate  the  Phase  II  fbial  rule 
adopting  the  study  plans  (with  any 
necessary  modifications)  as  the  test 
standards  for  the  development  of  test 
data  and  deadlines  for  submission  of 
test  data. 

In  December  1983,  the  Natural 
Resources  Defense  Council  and  the 
Industrial  Union  Department  of  the 
American  Federation  of  Labor-Congress 
of  Industrial  Organizations  filed  an 
action  under  TSCA  section  20  which 
challenged,  among  other  things,  the  use 
of  the  two-phase  process.  In  an  August 
23. 1984  Opinion  and  Order,  the  Court 
found  that  utilization  of  the  two-phas«» 
rulemaking  process  was  permissible. 
However,  the  Court  also  held  that  the 
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Agency  was  subject  to  a  stambird  of 
promulgatioe  *"><  rales  %«Hluii  a 
reasoaable  tane.  AOUX:  v.  EPA.  £S5  F. 
Supp.  1255  (SJIMY.  1984J. 

After  that  Opinion,  the  A^enc^y 
cied<led  to  expedite  test  rules  by  usiqg  a 
single-phase  rulemaking  process  for 
most  test  rules.  In  the  docuaient 
announcing  this  decision  (50  FR  20652, 
20B53;  May  17. 1985).  EPA  slated  that  the 
single-phase  approach  offers  a  number 
of  advantages  over  the  two-phase 
proce&s.  In  the  single-phase  approach, 
the  Agency  proposes  fin  one  document) 
not  only  the  effects  for  which  testing 
win  be  required  but  also  proposes 
pertinent  TSCA  or  other  appropriate 
guidelines  as  the  test  standards  and 
deadlines  for  the  submission  of  lest 
data.  After  receiving  and  evaluating 
pnbKc  comment  on  the  proposed  testing 
requirements,  test  guidelines,  and  d»*a 
submission  deadlines.  EPA  promul^tes 
»  final  test  rule. 

This  single-phase  approach  shortens 
the  rulemaking  period  and  expedites  the 
initiation  of  required  testing  Oiat  would 
usually  result  from  use  of  the  two-phase 
rulemaking  process.  The  sli>gle-phase 
process  also  eliminates  the  requirements 
under  the  two-phase  approach  for 
industry  to  submit  test  protocols  for 
approval.  Moreover,  by  allowing  the 
submission  of  alternative  testing 
methodologies,  the  single-phase 
approach  preserves  flie  flexibility  of  the 
two-phase  process. 

These  same  advantages,  i.e., 
expediting  testing  and  eliminating  study 
plan  submission  requirements  for 
persons  subject  to  a  Phase  I  rule,  are 
factors  considered  by  EPA  in  deciding  to 
modify  the  rulemaking  process  for 
propylene  oxide.  By  proposing  both 
pertinent  TSCA  test  guidelines  as  ttie 
test  standards  and  data  submission 
deadlines  at  the  time  of  issuance  of  the 
Miase  1  final  rule.  EPA  expects  that  the 
Phase  II  final  rule  will  be  issued  six 
months  sooner  than  would  occur  if  the 
usual  two-phase  process  were  followed. 
Thus,  required  testing  will  be  initiated 
sooner.  In  addition,  for  the  required  test 
for  propylene  oxide,  an  appropriate 
TSCA  test  guideline  is  available  (see 
Unit  in  below).  Thus.  EPA  believes  that 
there  is  no  need  for  manufacturers  and 
processors  of  propj^ene  oxide  to 
develop  a  study  plan  independent  of  this 
TSCA  guideline. 

B.  Modifications  to  Requirements  Under 
a  Phase  I  Final  Rule  for  Propylene 
Oxide 

As  indicated  above,  persons  subject 
to  the  propylene  oxide  Phase  i  final  rule 
and  who  have  notified  EPA  of  their 
intent  to  test  would  aomiaUy  be 
required  to  submit  study  plans  and 


proposed  data  sabmissicin  deadlines 
wilhin  a  specified  time  of  the  find  role's 
effecbve  date,  (see  40  (311  79a30<a)  and 
(c):  50  FK  20652,  ZOBSA-SO  (May  12, 
1985)).  However,  because  EPA  is 
proposing  certain  TSCA  guidelines  as 
the  test  standards  and  data  submission 
deadlines,  persons  subject  to  the  Fkase  I 
iiaal  rule  are  not  required  to  submit 
study  plans  for  the  required  testing  or 
proposed  dates  for  the  initiation  and 
completion  of  that  testing. 
Manufacturers  and  processors  of 
propylene  oxide  are  kivited  to  comment 
on  the  proposed  data  submission 
deadlines.  The  Agency  will  consider 
these  comments  in  issuing  Phase  n  final 
rule. 

However,  persons  subject  to  the 
Phase  I  final  nde  for  propylene  oxide 
are  still  required  to  submit  notices  of 
intent  to  test  or  exemption  api^ications 
in  accordance  with  40  CFR  790.25  (50  FR 
20652.  20657:  May  17, 1965).  Moreover, 
once  the  test  standard  is  promulgated  in 
the  Phase  II  final  rule,  those  persons 
who  have  zntified  EPA  of  their  intent  to 
test  must  subntit  study  plans  (which 
adhere  to  the  promulgated  test 
standards)  no  later  than  30  days  before 
the  initiatjon  of  each  required  test  (see 
40  CFR  790.30(a)(1):  50  FR  20652,  20658 
(May  17. 1985)). 

UL  Proposed  Test  Standards 

The  Phase  I  rule  specifies  that 
propylene  oxide  be  tested  for  inhalation 
development  toxicity.  The  Agency  is 
now  proposing  that  this  testing  of 
propylene  oxide  be  oondncted  using  Ae 
TSCA  test  guideline  for  developmental 
toxicity  that  appears  at  40  CFH  798.4350 
(published  in  the  Federal  Register  irf 
September  27. 1§8S:  50  FTl  99252)  as  tfie 
test  standard. 

EPA  believes  that  the  TSCA  Health 
Effects  Test  Guideline  cited  abovte,  H 
properly  foUowed.  should  produce 
adequate  and  reliable  data.  This 
guideline  descht»es  methods  for 
perfonaing  testing  of  chemical 
si^stances  under  TSCA.  The  methods 
include  the  state  of  the  art  for  evaluating 
the  effects  of  chemical  substances.  The 
Agency  has  not  reviewed  any  new  data 
since  me  last  revisioa  of  the  Health 
Effects  Test  Guidelines  in  1984  (49  FR 
39911;  October  11, 1984)  which  could 
justify  a  major  revision  of  any  guideline 
cited  herein.  EPA  reviews  its  TSCA  test 
guidelines  annually  (see  47  FR  41857: 
Sept.  22, 1982).  and  currently  h«s  found 
BO  reason  to  indicate  that  this  guideline 
would  need  significant  modification. 

EPA  intends  to  propose  shortly  in  a 
sparate  Federal  Rcfister  notice,  certam 
revisions  to  the  health  and 
environmental  effects  and  chemical  fate 
TSCA  Test  Guidelines  to  provide  more 


expUctt  fttidance  on  the  necessary 
minisaum  etements  far  each  study.  In 
addition,  these  revisions  wiU  avoid 
repetitive  cfaemical-by-cheoiical  changes 
to  4)w  gaideliaes  io  tbeir  adaption  as  test 
standards  for  cbenical-specific  tent 
rales.  EPA  is  proposing  thai  these 
modifications  be  adopted  in  the  test 
standards  for  pni|)|ieBe  ojude. 

The  Agency  believes  the  TSCA 
developmental  toxicity  guideline  will 
provide  detailed  information  «m  Ike 
developmental  toxidty  «f  piripylene 
oxide. 

rV.  Reporting  Requirements ' 

EPA  is  proposing  that  all  data 
developed  nnder  ^is  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  {GIP)  standards 
which  appear  at  40  CFR  f^rt  792. 

EPA  is  required  by  section  4(b)(1)(c) 
of  TSCA  to  specify  fte  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  as  follows: 

The  development  toxicity  test  shall  be 
completed  and  the  fiaal  results 
submitted  to  the  Agency  within  12 
months  of  the  e£Ee(^ve  date  of  die  final 
test  rule.  Interim  progress  lepotia  shall 
be  provided  quarterly. 

As  required  by  TSCA  section  4(d),  the 
Agency  plans  to  publish  in  the  Federal 
Register  a  notice  of  the  receipt  of  any 
test  data  submitted  under  this  test  rule 
within  15  days  of  receipt  of  that  data. 
Except  as  otherwise  provided  in  TSCA 
section  14,  such  data  wiR  be  made 
available  for  exanunation  by  any 
persons. 

V.  Issues  for  Comment 

EPA  invites  comment  on  the  use  of  the 
proposed  TSCA  test  guidelines  as  the 
test  standard  for  the  required  testing  of 
propylene  oxide.  EPA  also  invites 
comment  on  the  pn^osed  schedule  for 
the  required  testing. 

VI.  Pi^lic  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  artalyses,  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  public  comment  period  in 
Washington,  D.C.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  Toti  Free: 
{800^24-9065):  in  WashingtoQ.  D.C: 
(544-1404):  Outside  the  USA- 
(Operator-202-554-1404).  by  December 
27. 1985.  A  meeting  will  not  be  held  if 
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members  of  the  public  do  not  indicate 
that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 
open  to  the  public,  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

^ould  a  meeting  be  held,  the  Agency 
will  transcribe  the  meeting  and  include 
the  written  transcript  in  the  public 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

VII.  PubUc  Record 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  (OPTS- 
42028C)].  This  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposal,  and 
appropriate  Federal  Register  notices. 
The  Aigency  will  supplement  the  record 
with  additional  information  as  it  is 
received. 

This  record  includes  the  following 
information: 

(1)  Federal  Register  notices  pertaining 
to  this  proposed  test  standard  consisting 
of: 

Final  Phase  I  rule  on  propylene  oxide. 

(2)  TSCA  Health  Effects  Test 
Guideline  for  Developmental  Toxicity. 

Confidential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  in 
Km.  E-107.  401  M  St.,  SW.,  Washington, 
DC  20460. 

Vin.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Anialysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  The  economic  analysis  of  the 
testing  of  propylene  oxide  is  discussed 
in  the  Phase  I  test  rule  which  appears 
elsewhere  in  this  issue  of  the  Federal 
Register. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354, 
September  19, 1980),' EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 


not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
for  the  following  reasons: 

(1)  There  are  not  a  significant  number 
of  small  businesses  manufactiuing 
propylene  oxide. 

(2)  Small  processors  will  not  perform 
testing  themselves,  or  participate  in  the 
organization  of  the  testing  e^ort. 

(3)  Small  processors  will  experience 
only  very  minor  costs  if  any  in  securing 
exemption  from  testing  requirements. 

(4)  Small  processors  are  unlikely  to  be 
aHected  by  reimbursement 
requirements,  and  any  testing  costs 
passed  on  to  small  processors  through 
price  increases  will  be  small. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Fart  799 

Testing,  Environmental  protection. 
Hazardous  substances.  Chemicals. 

Dated:  November  21, 1985. 
John  A.Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  799— {AMENDED] 

Therefore,  it  is  proposed  that  Part  799 
be  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

(b)  By  amending  §  799.3450  by  adding 
new  paragraphs  (c)(l)(ii)  and  (iii),  to 
read  as  follows: 

§799.3450    Propylene  oxide. 

(c)  *  *  * 

(1)  *  *  * 

(ii)  Test  standard.  (A)  Inhalation 
developmental  toxicity  testing  shall  be 
conducted  with  propylene  oxide  in 
accordance  with  §  798.4350  of  this 
chapter  and  the  modification  specified 
in  paragraph  (c)(l)(ii)(B)  of  this  section. 

(B)  Test  standard  modification.  The 
requirement  under  §  798.4350  (e)(l)(i)  is 
modified  so  that  the  rat  is  the  required 
species. 


(iii)  Reporting  requirements.  (A)  The 
developmental  toxicity  testing  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  12 
months  of  the  effective  date  of  the  final 
test  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0033) 
(PR  Doc.  85-28299  Filed  ll-28-e5;  8:45  am] 
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40  CFR  PART  799 

[OPTS-47002E;  FRL-2930-9] 

Chlortfuited  Benzenes;  AppNcabHity  of 
TSCA  GuideUnes  to  Proposed  Test 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  Application  of  TSCA 

Guidelines. 

summary:  EPA  issued  a  proposed  rule 
for  the  chlorinated  benzenes,  published  in 
the  Federal  Register  of  July  18, 1980  (45 
FR  48524).  The  Agency  is  revising  its 
proposed  rule  by  updating  certain  health 
effects  testiilg  requirements  to  refiect 
the  current  TSCA  test  guidelines  issued 
by  EPA's  Office  of  Toxic  Substances. 
These  guidelines  are  to  be  used  as  test 
standards  for  the  proposed  oncogenicity 
testing  of  1,2.4-trichlorobenzene; 
oncogenicity,  reproductive  effects  and 
teratogenicity  testing  of  1,2.4,5- 
tetrachlorobenzene;  and  reproductive 
effects  testing  of  monochlorobenzene, 
ortho-  and  pora-dichlorobenzenes. 

DATE:  Submit  written  comments  in 
triplicate  identified  by  the  document 
control  number  [OPTS-47002E]  on  or 
before  January  13, 1986. 
ADDRESS:  Submit  written  comments  in 
triplicate  identified  by  the  document 
control  number  (OPTS-47002E)  to: 
TSCA  Public  Information  Officer  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-108,  401  M  Street,  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (T9-799).  Rm.  E-543. 
401  M  Street,  SW.,  Washington,  DC 
20460.  Toll  free:  (800-424-9065),  In 
Washington,  D.C.:  (554-1404),  Outside 
the  USA:  (Operatoi^202-S54-1404). 

SUPPLEMENTARY  INFORMATION:  EPA  is 

revising  its  proposed  rule  for  the  health 
effects  testing  of  the  chlorobenzenes  by 
updating  certain  of  the  testing 
requirements  to  reflect  the  current  TSCA 
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(Toxic  Substances  Control  ActJ  Heai^ 
'  EITects  Testiog  CuldeTmes. 

1.  BackgrMiii4 

EPA  issued  a  proposed  health  effects 
test  Tide  for  various  chlorinated 
benzenes  published  in  the  Federal 
Register  of  Jrdy  18, 1988  {9S  FR  48524)  in 
40  CFR  773.100.  (Part  773  has  been 
recodified  as  Part  799  (October  10, 1984: 
49  FR  mKWY\.  !n  the  hiJy  18. 1980  notice. 
EPA  proposed  that  the  required  testing 
foBoi^'  the  study  mettrodologies 
described  in  the  proposed  tealth  effects 
test  standards  issued  in  the  Federal 
Register  on  May  9. 1979  {44  FR  27334). 
and  July  26, 1979  (44  FR  44054).  Since  the 
July  18. 1980  publication,  EPA  has  issued 
revisions  to  the  original  proposed  nde 
that  withdrew  various  proposed  testing 
reqairemenls  for  tbe  chlorinated 
benzenes  TFederal  Register  of  December 
7. 1983  (48  FR  54836),  and  December  28, 
1984  (49  FR  50406)).  EPA  also  has  tssaed 
a  change  in  its  test  standards  policy 
(Marcii  26. 1982;  47  FR  13012)  that 
eliminates  the  use  of  rigid  generic 
testing  requireineats  or  standards,  as 
proposed  or  Jdy  18, 1980.  On  September 
22,  1982  (47  FR  41857),  EPA  anndunced 
the  availaUiity  of  guidebnes  for  health 
effects,  environmental  effects  and 
chemical  fate  testing  that  were 
published  by  EPAs  Office  of  Toxic 
Substances. 

II.  ivopoeea  Ke^uii mieiits 

EPA  is  revising  its  proposed  nde  for 
the  chlorinated  benzenes  by  updating  its 
testir\g  methodology  requirements  to 
reflect  current  Agency  policy.  Since 
proposing  that  the  TSCA  generic  test 
standards  be  utilized  in  testing  the 
chlorinated  benzenes,  the  Agency 
decided  to  convert  the  standards  into 
test  guidelines;  and  because  each  of  the 
guidermes  has  been  snbject  to  annual 
reviews,  the  original  proposed  test 
standards  have  been  nKKhfied  to  a  point 
where  the  Agency  believes  resulting  test 
data  will  reflect  state-of-the-art 
toxicoiogical  procedures.  Therefcre.  the 
renaining  healdi  effects  tests  f«-  the 
chlorinated  benzenes  are  to  be 
perfbrmed  in  accordance  with  the 
methodologies  cited  in  the  TSCA  Hedth 
Effects  Test  Guidednes  in  40  CFR  Part 
798.  published  a  the  Ftdmnl  Repster  on 
September  27, 1985  (50  FR  39252).  By 
doing  so,  the  testing  requirements  for  the 
chlorinated  benzenes  will  follow  current 
Agency  policy  and  ensure  current  and 
generally  accepted  minimal  conditions 
for  determining  the  health  effects  of  test 
substances  like  the  chlorinated 
benzenes. 

EPA  is  proposiT^  that  the  guidelines 
for  oncogenicity  asipeciTied  in 
S  7fla3300.  reproduction/fertility  effects 


as  specified  ia  fi  79B.4780«nd 
teratogenicity  (developmental  toxicity) 
as  specified  in  5  7Sa.435a  be  ooosidered 
the  test  standards  for  the  remaining 
proposed  testing  requirements  for  the 
chlorinated  benzenes  not  withdrawn  in 
the  December  2B.  1984,  Federal  Register 
(49  FR  50408). 

The  A^Bcy  reviews  its  TSCA  test 
guidelines  once  a  year  according  to  the 
process  described  in  the  Federal 
Register  of  September  22, 1982  (47  FR 
41857).  EPA  intends  to  propose  shortly 
in  a  separate  Federal  Register  notice 
certain  revisions  to  these  TSCA  test 
guidelines  to  provide  more  explicit 
guidance  on  the  necessary  minimum 
elements  for  each  study.  In  addition, 
these  revisioBB  will  avoid  repetitive 
chemical-by-chemical  changes  to  the 
guidelines  in  their  adoption  as  test 
standards  for  chemical-specific  lest 
rules.  These  modifications  aj-e  to  be 
adopted  in  the  test  standards  for  (he 
chlorinated  benzenes  health  effects 
testing. 

No  additional  modifications  to  these 
guidehnes  are  being  proposed  for  the 
chlorinated  benzenes  health  effects 
testing.  However,  as  proposed  in  its  Jxily 
18. 1980  rate,  the  test  substance{s):  li.4- 
trichlorobenzene  and  1.2.4.5- 
tetrachlorobenzene  shaH  be 
administered  in  the  feed  for 
oncogenicity  and  reproductive  effects 
testing:  1.2.4,5-tetracklarobeiDeoe  shaH 
be  administered  by  oral  gavage  for 
teratogenicity  testing;  and, 
monocHoroberaene.  and  ortho-  and 
ponj-dichlorobeBceoes  shaH  be 
administered  by  inhalation  for 
reproductive  effects  testing.  Alsa  EPA  is 
continuing  to  require  that  one  of  il»  lest 
mammals  for  the  oncogenicity  testing  of 
1,2,4-tri-  and  l,2,4,S-tetracWorobenzene 
shall  be  theSprague-Dawley  rat 

EPA  will  consider  comments  received 
in  response  to  this  proposal  on  the 
applicability  of  the  TSCA  test  guidelines 
for  the  proposed  testing  in  addition  to 
the  comments  received  on  the  frdy  18, 
1980  proposal  io  arriving  at  its  final 
decision  concerning  the  health  eflects 
testing  of  the  chlorinated  benzenes. 

III.  Issues 

This  notice  identifies  various  TSCA 
test  guidelines  as  test  standards  for 
health  effects  testing  of  specific 
chlorinated  benzenes.  The  Agency  is 
soliciting  comments  on  the 
appropriateness  of  the  guidelines  for  the 
proposed  testing. 

IV.  Public  Reoerd 

EPA  has  established  a  record  for  this 
ri^emaking.  ^docket  anmber  {OPTS- 
47002)).  This  record  includes  basic 


infomation  consi dared  by  the  Ageaey  in 
developing  this  propoaal  and 
appropriate  F«dMal  JUgiBtar  aotioes. 
The  A^ncy  wili  ««ppleBent  tlw  Mooid 
with  the  iallowiag  additknal 
infofmatioB. 

m  Federal  Refiater  Motioe  ctmtanni^ 
TSCA  test  fuideliaes  ci  ted  as  test    . 
standards  for  this  rule. 

(2)  Federal  Register  notice  oontaining 
proposed  revisions  to  tke  TSCA  test 
guideliaes. 

Confidential  Business  infonnatioa 
(Cfil).  while  part  of  the  reoord,  is  not 
available  for  public  review.  A  pabiic 
version  of  the  record,  from  which  Cfil 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Rm.  E- 
107,  401  M  St..  SW..  Washington.  DC 
from  8  a.m.  to  4  p.m.  Mond^  throqgh 
Friday,  except  legal  holidays. 

List  of  Snbiects  ia  40  CFR  i^rt  789 

Testing.  Environmental  protection. 
Hazardous  substances,  Chemicals. 

Dated:  November  »,  IMS. 
|A.Mmi«. 

Assistant  Adnmiistnltor^I^tbckkstind 
Toxic  Substances. 

(FR  Doc.  85-28302  Ffled  ll-aB^H;  MS  am) 
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FEDERAL  COMMUNICATiONS 
COMMISSIOfN 

47CF«Part73 

I  MM  OockM  No.  84-790;  nM-4801] 

TV  Broadcast  Station  tn  Morehvad 
City,  MC;  Changs  In  Talil*  of 
Asslyireaiil 

agency:  Federal  Communications 
Commission. 

AcnoN:  Proposed  rule. 

SUMMAftV:  Action  taken  herein  extends 
the  t|^ine  for  filling  replies  to  oppositions 
to  the  petition  for  reoonsideratioD  of  the 
Report  and  Order  assigning  Channel  8 
to  Morehead  Qty,  North  Carolina,  at  the 
request  of  WTTN-TV.  Inc. 

DATE:  Replies  mast  be  filed  «n  or  before 
Noveaber  15. 1985. 


:  Federal  CommunicatioBa 
CoBunission,  WashingtOR,  IX  20554. 
FO«  Fuirmen  twFowwATww  contact 

Leslie  Shapiro.  Mass  Media  Bureau  t208) 
634-6530. 

SUPPLEMENT  AAV  INFORMATION: 

List  of  Subjects  in  47  CTTl  Part  7S 

Televisioo  broadcastii^ 
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The  authority  ciUtioa  U»  Part  73 
continass  to  rmd: 

AotiMitttjr:  Sees.  4  and  303. 48  Stat.  1086,  as 
amended.  1082,  as  amended;  47  U.S.C  154. 
303.  Interpret  or  apply  sees.  301, 303, 307. 48 
Stat,  ion,  10S2.  M.Miended,  1083.  as 
amended,  47  U.S.C  301.  SOS.  307.  Othet 
statutoty  and  executive  order  provisions 
authoriziag  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Order  Exteadiag  TIbm  for  FiUng  Replies 
to  Oppodtioiie  to  Petitioa  for 
Reconsideration 

In  the  matter  of  amendinent  of  f  73.eoe(b), 
table  of  assignments.  TV  broadcast  stations. 
(Moreheed  City.  North  CaroHna)  MM  Docket 
No.  84-790.  RM-4801. 

Adopted.  November  18, 198S. 

Released:  November  20, 1985. 

By  the  Chief,  PoKcy  and  Rules  Division. 

1.  The  ComnftissioB  has  before  it  the 
Petition  for  Reconsideration  filed  by 
WITN-TY.  Inc.  ("WITN'T  of  the  Report 
and  Order.  50  FR  33546.  paUisbed 
August  20, 1985.  wdiich  assigned  VHP 
TV  Channel  •  to  Morehead  City.  North 
Carolina.  Oppositions  to  the  petition  for 
reconsideration  have  been  Hied  by 
Contemporary  Communications,  Inc. 
and  HG  Broadcasting. 

2.  On  October  29, 1985,  counsel  for 
WTTN  filed  a  request  for  an  extension  of 
time  in  which  to  file  its  reply  to  the 
opposition  of  HG  Broadcasting  firom  the 
present  November  4  deadline  to  and 
including  November  15, 1985.  Counsel 
states  that  the  additional  time  is 
required  since  the  principal  counsel 
representing  WTTN  has  been  cabled 
away  from  the  ofBce  due  to  a  sudden 
death  in  the  family  and  the  additional 
time  would  enable  counsel  to  prepare  a 
complete  response. 

3.  Section  1.46  of  the  Commission's 
rules  states  that  extensions  of  time  shall 
not  be  routinely  granted.  However,  we 
find  that  good  cause  has  been  provided 
to  warrant  grant  of  the  requested 
extension  of  time.  We  believe  the  public 
interest  would  be  served  as  it  could 
enable  the  Commission  to  have  a 
complete  record  before  it  when  reacdking 
a  decision  in  the  proceeding. 
According,  it  is  ordered  That  die  time 
for  filing  replies  to  the  oppositions  to  the 
petition  for  reconsideration  is  extended 
to  and  including  November  15. 1985. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief,  PfiLcy  and  Rules  Division,  Maaa  Media 

Bureau. 

[FR  Doc  85-2834  Filed  11-26-85;  8:45  am] 
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FMBreadCMlSMtoninl 

FU  Chant*  In  TiM*  «f  AlotRMfito 

AOMCV:  Federal  Commimicatiooft 
Commission. 

ACTtOK  Rropmed  rale. 

StiMMAllY:  Action  taken  bw«n  proposes 
to  allot  Channel  274A  to  RocklcK^e, 
Horida,  in  tesponae  to  ■  petition  filed  by 
George  Hochman  and  Jacqueline 
Thompson  d/b/a  Rocldedge  Community 
Broadcasters. 

DATBS:  Comments  must  be  filed  on  at 
before  )(uiaary  14, 1966.  and  reply 
comments  on  or  befoie  January  29, 1986. 

AOUntM.  Federal  Communications 
Commission,  Washington,  DC  20554. 

Fon  RinTHBi  mnonwATiow  coNTAcrt 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
20Z-«34-6530. 

SUPPUEIIENTARV INFOHMATION: 
UM  of  Sa^acU  in  «7  CFR  Part  71 

Radio.  Radio  broadcasting. 

The  authority  citattoa  for  Put  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat  1066.  as 
amended,  1082,  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082.  as  amended,  1083,  as 
amended.  47  U.S.C.  301,  303,-307.  Other 
Statutory  and  executive  order  provisioiis 
authorizing  or  iaterpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendinent  of  1 79.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations, 
(Rockledge.  Fkrida);  MM  Docket  No.  86-340. 
RM-6066, 

Adopted  November  4.  IflKL 

Released:  November  21, 1985. 

By  the  Chief,  Pcrficy  and  Rules  Division. 

1.  Befon  the  Cranmission  is  a  petition 
for  rule  making  filed  by  George 
Hochman  and  Jacqueline  Thompson 
d/b/a  Rockledge  Community 
Broadcasters,  requesting  the  allotment 
of  Channel  274A  to  Rockledge,  Florida, 
as  its  first  FM  channel  Petitioners 
stated  their  intention  to  apply  for  the 
channel. 

2.  We  believe  that  the  petitioners' 
proposal  warrants  consideration. 
Channel  274A  can  be  allotted  to 
Rockledge  in  compliance  with  the 
minimum  distance  separation 
requirements. 

3.  In  view  of  the  foregoing,  the 
CommtssicHi  seeks  comments  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the  Rules,  with 
regard  to  the  community  listed  below: 


Ott 

Ommtim^ 

PMMM 

sewd 

RoeklMlga,  fl... 

Z74A 

4.  The  Commission's  authority  to 
mstitote  rale  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

HatBd — A  lowing  of  OHitmiang  interest  is 
mqmred  by  paragraph  2  of  the  Appendix 
before  a  >TtMiiii»t  wi|]  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  Jannary  14, 1986, 
and  reply  comments  on  or  before 
January  29, 1966,  and  are  advised  to 
jread  the  Appendix  fen*  the  proper 
procedures.  AdditionaUy,  a  copy  of  such 
comments  should  be  served  on  the 
petitionefa,  or  dieir  counsel  or 
consultant,  as  foDoMrc  Ridiard  J.  Hayes, 
Jr.,  1350  Black  Meadow  Road, 
Spotsylvania.  Virginia  22553  (Counsel 
for  the  petitioners). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  FlexfbiKty  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  table  of  Allotments. 

§  73.202(b)  of  the  Ccmunission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  A/^y  to  Rule  Making  to  Amend 
§§  73.202(bJ,  73.504  and  73.60S(b)  of  the 
Coamissioa'a  Rules,  46  FR  11549. 
publislwd  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Mass  Mecfia  Braeau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  imtil 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  nie  making, 
other  than  comments  offidaily  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  oo 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  oonmieat 
which  has  not  been  served  on  the 
peTBao(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
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Federal  Conununications  Commission. 

Charies  Scfaott. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appeiuiix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(c)(1).  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  SS  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  fUe  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  mle 
making  which  conflict  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 


Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  conunents,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
Comments.  Reply  conunents  shall  be 
served  on  the  person(s}  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  conunents, 
reply  conunents,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington,  DC. 

fFR  Doc.  85-28306  Filed  11-26-85:  8:45  am)' 
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47CFRPart73 

(MM  Docket  No.  BS-337;  RM-5048] 

FM  Broadcast  Station  in  Ketchum.  ID; 
Ctianga  in  labia  of  Allotments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  action  proposes  the 
allotment  of  Channel  279  to  Ketchum. 
Idaho,  as  its  first  FM  service,  in 
response  to  a  petition  filed  by  Wood 
River  Broadcasting,  Inc. 

DATES:  Comments  must  be  filed  on  or 
before  January  14, 1988,  and  reply 
comments  on  or  before  January  29. 1986. 
AODRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Biu'eau, 
(202)  634-6530. 

SUPPIf  MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066.  as 
amended,  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  »ec».  301,  303,  307,  48 


Stat.  1061, 1062.  as  amended.  1063,  as 
amended,  47  U.S.C  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by. 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  Amendment  of  1 73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Ketchum.  Idaho):  MM  Docket  No.  85-337, 
RM-504a 

Adopted:  November  4. 1985. 

Released:  November  21, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  by  Wood 
River  Broadcasting,  Inc.  ("petitioner") 
requesting  the  allotment  of  Channel  279 
to  Ketchum.  Idaho,  as  its  first  FM 
allocation.  Petitioner  stated  its  intention 
to  apply  for  the  channel.  Channel  279 
can  be  allotted  to  Ketchum  in 
compliance  with  the  minimum  distance 
separation  requirements. 

2.  In  view  of  the  fact  that  Ketchum 
could  receive  its  first  local  FM  service, 
the  Commission  finds  it  would  be  in  the 
public  interest  to  seek  comments  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  .of  the  Rules,  as 
follow: 


°* 

Praient 

Pt> 

KMchunvK) _               . 

279 

3.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures. 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  %vill  be  allotted. 

4.  Interested  parties  may  file 
comments  on  or  before  January  14. 1986, 
and  reply  comments  on  or  before 
January  29. 1986.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioner(s)  or  their  counsel  or 
consultant,  as  follows:  John  H.  Midlen. 
Jr.,  1050  Wisconsin  Avenue,  NW.. 
Washington,  DC  20007  (Counsel  for 
petitioner). 

5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
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See.  Caiificotion  that  tectkum  009  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amatd 
§§  73.20efb),  73.B04  and  TSMfOfb)  of  the 
Commiasion's  Rules,  46  FR 11538, 
published  February  9, 1981. 

6.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree;  Mass  Media  Bureau.  (202)  534- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  C(Hnmis8ion  or  oral  presentation 
required  by  the  Commission.  Any 
Gomment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 


Bureau, 


\mx 
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1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  sections  0.61, 
0.204(b)  and  0.283  of  the  Commission's 
Rules,  it  is  proposed  to  amend  the  FM 
Table  of  Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  .Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expeted  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  tu  file  may  lead  to  denial  of  the 
reques.. 


3.  Cut-affVmcedaret.  Hie  following 
prooedum  wfll  ge^Fcm  die 
consideratioii  of  filings  in  this 
proceeding. 

(a)  Coantefproposals  advanced  in  tiiis 
proceeding  itwrif  wffi  be  twnsidered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  Iliey  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitioiu  for  rule 
making  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
e^ect  wiU  be  given  as  long  as  ^ey  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  SJ  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  i>er8ons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s]  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  {  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  1 1.420  of  Ae 
Commission's  Rules >nH  "Jegulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  docimients  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  DC. 

[FR  Do&  85-28307  Piled  11-26-85;  8:4S  am] 
BILUNG  COOC  6712-et-« 
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DEPARTMENT  OF  THANSPORT  ATION 

R9S6tfch  and  8p#cW  Piuuimw 
Adiiilnlstiatton 

49  CFR  P«t»  1t2  and  195 

[Docket  No.  PS-8S;  NoOee  1) 

Tranaportalfoo  o4  Gaa  or  Hazardmw 


U^Mlda  by  Plprtm;  Updating  StMl 
Una  Ptpa  SpactHcatlona 

AQCNCV.  Researdi  and  Special  Programs 
AdmfaHStration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  RSPA  proposes  to  update  the 
existing  incorporation  by  reference  of 
the  American  Petroleum  Institute  (APQ 
specifications  for  line  pipe,  API  5L,  5LS, 
and  5LX,  by  adopting  the  1985  edition  of 
API  Specification  5L  for  gas  and 
hazardous  liquid  pipelines.  API  5L,  5LS, 
and  sue  have  been  consolidated  into 
one  specification  by  the  API.  Editions 
prior  to  the  1985  edition  are  out  of  print 

date:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposal.  All  comments  must  be  filed 
before  January  27, 1986,  although  late 
filed  comments  will  be  considered  as  far 
as  is  practicable.  Persons  should  submit 
as  a  part  of  their  written  comments  all 
material  that  is  considered  relevant  to 
any  statement  of  fact  or  aigimient  made. 

Aoonesa:  CcHnments  should  be  sent  to 
the  Dockets  Branch,  Room  8428,  RSPA. 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  and  identify  the  docket  and 
notice  numbers.  All  comments  and  other 
dodiet  material  are  available  in  Room 
8426  for  inspection  and  copying  between 
the  hours  of  8:30  a jn.  and  &00  pjn.  each 
working  day. 

FOR  niRTHER  INFORMATION  CONTACT 

William  A.  Gloe,  (202)  426-2082. 
regarding  the  content  of  this  proposal,  or 
the  Dockets  Branch,  (202)  426-3148, 
regarding  copies  of  the  proposal  or  other 
information  in  the  docket 

SUPRLEMENTARV  INKMUAATION: 

Parts  192  and  195  incorporate  by 
reference  the  1980  editions  of  API 
Specifications  5L  (Line  Pipe),  5LS 
(Spiral-Weld  Line  Pipe),  and  5LX  (High- 
Test  Line  Pipe).  In  Part  192  each 
specification  is  included  among  "listed 
specifications"  one  of  which  must  be 
followed  in  pipe  manufacture  to  qualify 
steel  pipe  for  use  in  gas  pipelines.  In 
Part  195,  the  specifications  serve  to 
denote  allowable  design  factors  for  steel 
pipe.  Under  both  parts  the  specifications 
are  used  for  determining  yield  strength 
when  specified  minimum  yield  strength 
is  unknown. 
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These  API  specifications  have  been 
the  most  predominantly  used 
specifications  for  steel  line  pipe  in  the 
industry  and  have  been  maintained 
separately  to  identify  different  grades 
and  types  of  pipe  as  they  were  originally 
developed.  In  1983,  the  three 
speciHcations  were  consolidated  into 
one  by  the  API.  using  the  identification, 
API  Specification  SL,  and  the  title.  "API 
Specification  for  Line  Pipe."  All  grades 
and  types  of  steel  line  pipe  are  now 
combined  in  the  one  specification.  Since 
1983,  API  5L  has  been  revised  to 
incorporate  editorial  changes  in  the  1984 
edition,  and  recently  in  the  1985  edition, 
to  provide  requirements  for  a  higher 
strength  X80  grade  (80.000  psi  specified 
minimum  yield  strength). 
'  So  that  the  Federal  hazardous  Iiqui4 
pipeline  safety  standards  will  be  in 
accord  with  the  latest  developments  in 
materials  and  pipeline  technology,  RSPA 
is  proposing  to  incorporate  by  reference 
into  Parts  192  and  195  the  1985  edition  of 
API5L 

Besides  the  inclusion  of  the  X80  grade, 
other  changes  in  the  1985  edition  are  (1) 
an  increase  in  the  maximum  yield/ 
tensile  ratio  from  .90  for  X70  or  .93  for 
X80.  and  (2)  allowing  supplementary 
fracture  toughness  requirements  to 
replace  the  yield/tensile  ratio  by 
agreement  between  the  purchaser  and 
the  manufacturer  for  any  grade  of  pipe. 
Interested  persons  having  experience 
and  background  qualifications  in  this 
area  are  invited  to  comment  on  the 
safety  impact  of  these  changes  if  any  is 
perceived.  RSPA  is  particularly 
interested  in  receiving  comments  on  the 
.93  yield/tensile  ratio  for  X80  steel  line 
pipe  because  it  represents  a  reduction, 
although  small,  of  the  margin  between 
the  maximum  operating  stress  level  (72 
percent  of  the  specified  minimum  yield 
strength)  and  the  ultimate  tensile 
strength. 

If  conmients  or  other  information 
convincingly  demonstrate  that  the  yield/ 
tensile  ratio  should  be  limited  to  .90  for 
cold  expanded  steel  line  pipe,  RSPA  will 
consider  taking  such  action  in  the  Hnal 
rule.  Before  taking  such  action.  RSPA 
will  seek  advice  from  the  Technical 
Pipeline  Safety  Standards  Committee  for 
gas  pipelines;  This  proposal  was 
reviewed  by  the  Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee  in  a  meeting  in  Washington, 
D.C..  on  September  18. 1985.  and  found 
to  be  technically  feasible,  reasonable, 
and  practical,  with  no  limitation  on 
yield/tensile  ratio  other  than  that 
provided  by  the  API  specification. 

Copies  of  the  1985  edition  of  API 
Specification  5L  are  available  from  the 
Director,  American  Petroleum  Institute, 


Production  Department  211  North 
Ervay,  Suite  1700,  Dallas.  Texas  75201. 

Under  Part  195,  the  use  of  API 
specifications  is  not  mandatory  for 
manufacture  of  hne  pipe.  Instead,  the 
requirements  governing  the  use  of  new 
or  used  steel  pipe  are  stated  in 
performance  language  by  9  195.112. 
Revision  of  Part  195  is  proposed  because 
the  1985  editions  of  the  API 
SpeciHcations  5L.  5LS.  and  5LX  are 
listed  in  §  195.3  and  incorporated  by 
reference  in  §  195.106  to  identify  the 
design  factor  to  use  for  steel  pipe  that  is 
manufactured  to  one  of  the 
specifications.  The  reference  to  API 
Standard  5L  would  be  changed  to  "API 
Specification  5L"  and  the  existing 
references  to  5LS  and  5LX  would  be 
deleted. 

Petitions  for  adoption  of  the  1984 
edition  of  API  5L  had  previously  been 
received  from  the  Bethlehem  Steel 
Corporation  (Petition  No.  P-26),  and 
from  the  American  Society  of 
Mechanical  Engineers  (Petition  No.  P- 
28)  as  part  of  a  petition  for  general 
update  of  specifications  incorporated  by 
reference.  The  1985  edition  is  believed 
to  be  equally  acceptable  to  the 
petitioners.  RSPA  had  considered 
adopting  the  1984  edition  as  petitioned, 
and  had  made  inquiries  of  the  API  to 
determine  availability  of  that  edition. 
Federal  Register  rules  for  incorporation 
of  documents  by  reference  require  that 
the  documents  meet  the  requirements  of 
1  CFR  Part  51.  which  states  in 
§  51.7(a)(4)  that  the  material  must  be 
reasonably  available  to  the  persons 
affected  by  it.  The  inquiries  have 
established  that  the  1984  edition  is  out 
of  print  and  not  easily  available  other 
than  by  copying  or  by  prior  possession, 
thus  not  eligible  for  incorporation  by 
reference. 

Classification 

This  proposal  is  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  nonsignificant  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Febuary  28. 1979).  The 
economic  impact  of  this  proposal  is  so 
minimal  that  further  evaluation  is 
unnecessary.  The  change  proposed  is 
merely  an  updating  of  specifications 
incorporated  by  reference  and  even  if 
the  yield/tensile  ratio  of  .90  is  adopted, 
nothing  more  than  a  minor  impact  is 
foreseen  due  to  the  adaptability  of 
manufacturing  techniques. 

Regulatory  Flexibility  Act 

The  agency  certifies  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  By  updating  API  line  pipe 
specifications  for  steel  line  pipe  and 


retaining  provisions  of  the  regulations 
permitting  the  use  of  previously  listed 
editions,  steel  pipe  procurement  is 
optimized  for  all  operators,  including 
those  who  may  be  classed  as  small 
entities. 

List  of  Subjects  in  49  CFR  Parts  192  and 
195 

Pipeline  safety.  Incorporation  by 
reference,  Line  pipe. 

In  view  of  the  foregoing,  RSPA 
proposes  to  amend  49  CFR  Parts  192  and 
195  as  follows: 

PART  192-{AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1672:  49  U.S.C  1804:  49 
CFR  1.53  and  Appendix  A  of  Part  1. 

2.  By  revising  9  192.55(e)  to  read: 
§192.55    Steel  pip*. 

(e)  New  steel  pipe  that  has  been  cold 
expanded  must  comply  with  the 
mandatory  provisions  of  API 
Specification  5L 

$192,113    [Amended] 

3.  By  amending  9  192.113  to  remove 
reference  to  API  5LX  and  API  5LS  and 
related  entries  from  the  table  of 
longitudinal  joint  factors. 

Appendix  A    [Amended] 

4.  By  amending  Appendix  A  to  Part 
192  to  remove  and  reserve  subdivisions 
n.A.(5)  and  II.A.(6)  and  by  amending 
II.A.{4)  by  changing  "(1980)"  to  "(1985)". 

Appendix  B    (Amended] 

5.  By  amending  subdivision  I  of 
Appendix  B  to  Part  192  to  remove  "API 
5LS-Steel  pipe  (1980)"  and  "API  5LX- 
Steel  pipe  (1980)"  from  the  listed  pipe 
specifications,  and  by  removing  the  date 
"(1980)"  following  "API  5L-Steel  pipe" 
and  adding  in  its  place  "(1985)." 

6.  By  revising  introductory  text  of 
subdivision  II.D.  of  Appendix  B  to  Part 
192  to  read: 

Appendix  B— Qualification  of  Pipe 


D.  Tensile  Properties.  If  the  tensile 
properties  of  the  pipe  are  not  known,  the 
minimum  yield  strength  may  be  taken  as 
24,000  p.s.i.  or  less,  or  the  tensile  properties 
may  be  established  by  performing  tensile 
tests  as  set  forth  in  API  Specification  5L.  All 
test  specimens  shall  be  selected  at  random 
and  the  following  number  of  tests  must  be 
performed: 
*         «         *      *  *         * 

PART  195— {AMENDED] 

7.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 
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Authority:  49  U.S.C  2002;  49  CFR  1.53  and 
Appendix  A  of  Part  1. 

1 1«M  I  lAiMfidMll 

B.  By  amending  i  195.3  to  remove 
paragraphs  (c)(l)(iv]  and  (c)(l)(v)  and  by 
amending  paragraph  (c)(l)(iii)  by 
changing  "(1980)"  to  "(1985)." 

9.  By  revising  the  introduction  text  of 
S  195.106(b)  to  read: 

§  195.104    Internal  DMign  prtssure. 

(b)  Hie  yield  strength  to  be  used  in 
determining  internal  design  pressiu« 
under  paragraph  (a)  of  this  section  is  the 
specified  minimum  yield  strength.  If  the 
specified  minimum  yield  strength  is  not 
known,  the  yield  strength  is  detemined 
by  performing  all  of  the  tensile  tests  of 
API  Specification  5L  on  randomly 
selected  test  specimens  with  the 
following  number  of  tests: 


10.  By  amending  S  195.106(e)  to 
remove  reference  to  API  5LX  and  API 
5LS  and  related  entries  from  the  table  of 
seam  joint  factors. 

Issued  in  Washington,  DC  on  November 
22, 1985  under  authority  delegated  by  49  CFR 
Part  106,  Appendix  A. 
Robert  L.  PaulUn. 

Director,  Office  of  Pipeline  Safety. 

[FR  Doc.  85-28286  Filed  11-26-85;  8:45  am]    , 

MLUNQ  COOC  4910-CO-M 


49  CFR  Part  195 

IDockat  Nq.  PS-85,  Notic*  No.  1] 

Transportation  of  Hazardous  Liquids; 
Gathering  Unes  in  Rural  Areas 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION;  Notice  of  proposed  rulemaking. 

summary:  The  Federal  hazardous  liquid 
pipeline  safety  standards  do  not  apply 
to  gathering  lines  in  rural  areas.  The 
lack  of  speciHcity  in  this  exception 
became  apparent  when  these  standards 
were  proposed  to  be  extended  to 
intrastate  pipelines,  which  include  a 
large  number  of  rural  gathering  lines. 
This  notice  proposes  new  definitions  for 
the  terms  "production  facility", 
"gathering  line"  and  "rural  area"  to 
clearly  identify  the  gathering  lines  that 
are  not  subject  to  the  standards. 
DATE:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposal  by  January  27, 1986.  Late  filed 
comments  will  be  considered  as  far  as 
practicable. 


ADONESS:  Comments  should  identify  the 
docket  and  notice  numbers  and  be 
submitted  in  triplicate  to  the  Dockets 
Branch,  ResecLrch  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  7th  Street  SW.. 
Washington.  DC  20590.  All  comments 
and  other  docket  material  are  available 
in  Room  8426  for  inspection  and  copying 
between  the  hours  of  8:30  a.m.  and  5KX) 
p.m.  each  working  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
LM.  Furrow.  (202)  426-2392,  regarding 
the  content  of  this  proposal,  or  the 
Dockets  Branch  (202)  426-3148. 
regarding  copies  of  this  proposal  or 
other  information  in  the  docket. 
8UPPI.EMENTARY  INFORMATION: 

Background 

Gathering  lines  in  rural  locations  are 
expected  from  regulation  by  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (HLPSA)  (49  U.S.C.  2001  et  seq.], 
the  statute  under  which  Part  195  is 
issued.  In  Part  195  the  exception  for 
rural  gathering  lines  is  provided  by 
5195.1(b)(4),  which  states  that  Part  195 
does  not  apply  to  "(tjransportation  of  a 
hazardous  liquid  in  those  parts  of  an 
onshore  pipeline  system  that  are  located 
in  rural  areas  between  a  production 
facility  and  an  operator  trunkline 
reception  point." 

In  a  notice  of  proposed  rulemaking 
published  March  26, 1984  (49  FR  11226, 
Docket  No.  PS-80)  concerning  the 
extension  of  Part  195  to  intrastate 
hazardous  liquid  pipelines,  RSPA 
discussed  the  need  to  make  §  195.1(b)(4) 
easier  to  apply.  The  problem  of 
distinguishing  a  gathering  line  from  a 
trunkline  and  rural  from  nonrural  was 
recognized.  Comments  on  this  issue  by 
the  public  and  by  members  of  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee  led  in  the 
final  rule  (Amendment  195-33;  50  FR 
15895,  April  23, 1985)  to  inclusion  of  flow 
lines  as  part  of  onshore  production 
facilities,  which  are  also  exempt  from 
Part  195  and  the  HLPSA.  However, 
because  of  the  diversity  of  views 
expressed  by  commenters  and  the 
Committee,  it  became  clear  that  further 
rulemaking  would  be  needed  to  clarify 
S  195.1(b)(4). 

Thirty-four  persons  commented  on  the 
gathering  line  issue  raised  by  the  March 
26, 1984  notice:  The  Railroad 
Commission  of  Texas,  the  Iowa  State 
Commerce  Commission,  the  American 
Petroleum  Institute  (API),  the 
Pennsylvania  Oil  and  Gas  Association, 
the  Rocky  Mountain  Oil  and  Gas 
Association,  the  Texas  Mid-Continent 
Oil  and  Gas  Association,  the  North 
Texas  Oil  and  Gas  Association,  the 


West  Central  Texas  Oil  and  Gas 
Association,  and  26  pipeline  operators. 
The  most  salient  comments  concerning 
definitions  for  gathering  line  and  rural  or 
nonrural  areas  were  as  follows: 

Cathering  Line 

The  Railroad  Commission  of  Texas 
(RRC)  and  the  West  Central  Texas  Oil 
and  Gas  Association  proposed 
definitions  of  gathering  line,  production 
facility,  and  trunkline  reception  point  as 
follows: 

"Gathering  line"  means  a  pipeline  that 
transport  a  hazardous  liquid,  as  defined  by 
the  Pipeline  Safety  Act  of  1979,  from  a  current 
production  facility  to  a  trunldine  reception 
point,  a  storage  facility,  or  a  terminal. 
"Production  facility"  means  any  equipment 
used  by  a  producer  in  the  production, 
extraction,  recovery,  lifting,  stabilization, 
separation,  treating,  storage,  or  measurement 
of  a  hazardous  hquid  subject  to  this  part. 
Wellhead  assemblies,  along  with  flow  lines 
from  them  to  a  lease  storage  facility  (or  to  the 
next  inline  production  facility  if  there  is  no 
lease  storage),  are  part  of  production 
facilities  and  are  not  considered  to  be 
gathering  lines.  'Trunkline  reception  point" 
means  the  point  at  which  liquids  subiect  to 
this  part  are  received  either  (1)  directly  from 
a  production  facility,  (2)  from  a  gathering  line 
or  lines,  or  (3)  by  any  other  means,  and  at 
which  they  are  injected  into  a  cross-country 
common  carrier  or  private  trunkline  for 
transportation  to  a  more  distant  location. 
Characteristics  of  a  trunkline  may  include, 
but  are  not  hmited  to,  larger  diameter  pipe, 
higher  operating  pressure,  higher  stress  pipe, 
pump  stationts)  and  greater  pipe  strength. 

The  API  suggested  the  following 
definitions: 

"Production  facility"  means  any  equipment 
used  by  a  producer  in  the  production, 
extraction,  recovery,  lifting,  stabilization, 
separation,  treating,  storage,  or  measurement 
of  a  hazardous  hquid  including  flow  lines 
from  wellhead  assemblies  to  the  next  in-hne 
production  facility.  "Production  facilities" 
also  include  equipment  used  in  sweetening 
and  processing  natural  gas,  pressure 
maintenance  and  secondary  or  tertiary 
recovery  operations. 

"Trunkline  reception  point"  means  the 
point  or  facility  where  hazardous  liquids 
subject  to  this  Part  are  received  either  from: 

(1)  a  gathering  hne  system 

(2)  a  productioa  refming,  or  manufacturing 
facility,  or 

(3)  any  other  source  for  the  continued 
transportation  in  a  cross-country  pipeline 
system. 

"Gathering  line"  means  a  pipeline  system 
used  to  collect  hazardous  liquids  from 
production  facilities  and  transport  them  to  a 
trunkline  reception  point. 

The  Pennsylvania  Oil  and  Gas 
Association  focused  on  treatment  and 
commingling  to  define  a  gathering  line 
as  "those  pipelines  that  transport  the  oil 
from  the  point  where  the  last  treatment 
under  the  control  of  the  producer  occurs. 
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to  the  point  in  the  pipeline  where  no 
further  oil  is  added  to  the  stream  and  no 
further  commingling  of  oil  takes  place." 

The  Texas  Mid-Continent  Oil  and  Gas 
Association  and  the  Rocky  Mountain  Oil 
and  Gas  Association  defined  production 
facility  and  trunkline  reception  point  in 
a  manner  similar  to  the  RRC  but  defined 
gathering  lines  in  the  following  manner 

"Gathering  LJnes"— Gathering  lines  are 
pipelines  ned  to  collect  hazurkms  liquida 
bom  prodactioa  facilitiei  and  tranaporl  them 
to  a  central  point  or  facility.  Wellhead 
assemblies  and  flow  lines  from  them  to  a 
lease  storage  facility  or  to  the  next  inline 
production  facility  if  there  is  a  no  lease 
storage  are  part  of  production  facilities  and 
are  not  considered  to  be  gathering  lines. 
Gathering  lines  may  be  used  by  producers  to 
collect  Hquids  from  several  leases  and 
transport  them  to  other  production  facilities, 
gas  processing  plants,  stabilizers,  etc. 
Gathering  lines  may  also  collect  liquids  from 
several  production  facilities  or  truck 
unloading  facilities  and  transport  them  to  a 
central  point  or  facility,  designated  a 
trunkline  reception  point 

One  industry  commenter 
recommended  that  gathering  lines  be 
defined  as  "a  system  of  lines,  sometimes 
called  flow  lines,  to  transport 
hytlrocaibon  liquids  from  individual 
weUs  to  appropriate  equipment 
throughout  the  production  facility  and 
finally  to  a  reception  point  on  a  tnmk 
line."  In  a  similar  manner,  another 
industry  commenter  recommended  that 
a  gathering  line  be  defined  ad  "those 
pipelines  between  the  wellhead  and 
lease  storage,  lease  storage  and 
trunkline  reception  point." 

The  RSPA  believes  that  the  concept  of 
a  gathering  line  expressed  by  Ae 
Railroad  Commission  of  Texas,  the 
West  Central  Texas  Oil  and  Gas,  the 
Pennsylvania  Oil  and  Gas  Association, 
the  Texas  Oil  Mid-Continental  Oil  and 
Gas  Association,  the  American 
Petroleum  Institute  and  others  as  well  as 
various  members  of  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  generally 
represents  the  usage  of  the  term  by 
RSPA  in  administering  §195.1  [b)(4). 
However,  the  recommended  language 
does  not  adequately  distinguish  the 
downstream  end  of  a  gathering  line  at 
its  junction  with  trunkline.  since  the 
comomenters'  proposed  definitions  of 
"gathering  line"  and  "trunkline"  each 
reference  the  other.  RSPA  does  not 
believe  that  defining  "gathering  line" 
necessarily  requires  use  of  the  term 
"trunkline".  Therefore,  the  RSPA 
proposes  to  include  in  Pari  195  a 
definition  of  "gathering  line"  that  does 
not  refer  to  trunkhne.  A  "production 
facility"  would  mark  one  end  of  a 
gathering  line  and  the  point  where  a  line 
joins  a  line  exceeding  8  inches  in 


nominal  diameter  would  .mark  the  odtM- 
end.  under  the  following  proposed 
definition: 

"Gathering  line"  means  ■  pipeline  8  inches 
or  less  in  nominal  diameter  tint  tFantports 
petroleum  froin  a  production  faciUly. 

The  RSPA  is  proposing  this  definition 
after  considering  all  of  the  comments 
agd  the  various  possible  means  to 
denote  a  gathering  line  including 
presstire.  Commingling,  flow  rate,  size, 
function,  and  various  combinations  of 
these  means.  The  proposed  definition 
incorporates  size  (8  inches  or  less)  and 
fimction  (transports  petroleum  from  a 
production  facility). 

Size  was  selected  in  the  belief  that 
petroleum  pipelines  8  inches  or  less  in 
nominal  diameter  are  generally 
considered  by  the  industry  to  be 
gathering  lines  rather  than  trunkllnes. 
Petroleiun  pipelines  of  this  size  are 
generally  those  to  «vhich  RSPA  has 
applied  the  Sl95.1(b)(4)  excktsion. 
Further,  size  has  the  considerable 
advantage  of  being  simple  and  easily 
identified. 

The  function  (transports  petroleum 
from  a  production  facility)  was  selected 
to  be  consistent  with  the  current 
language  of  fi  195.1(b)(4)  as  well  as  to 
capture  the  generally  understood 
concept  of  a  gathering  line. 

The  proposed  gathering  line  definition 
requires  that  the  term  "production 
facility"  be  defined.  The  RSPA  proposes 
the  following  definition: 

"Production  facility"  means  piping  or 
equipments  used  in  the  extraction,  recovery, 
lifting,  stabilization,  separation  ot  treating  of 
petroleum  or  associated  storage  or 
measurement. 

This  definition  is  based  on  the 
concept  that  "production"  is  the  process 
of  extracting  petroleum  from  the  ground 
and  preparing  it  for  transportation  by 
pipeline.  Hence,  production  facilities  are 
those  facilities  necessary  to  perform 
those  tasks  of  extracting  (extraction, 
lifting,  recovery)  and  preparing  the 
petroleum  for  transportation  by  pipeline 
(stabilization,  separation,  treating, 
storage,  measurement). 

It  should  be  noted  that  only  those 
faciUties  associated  with  extracting 
petroleum  from  the  ground  and 
preparing  it  for  transportation  by 
pipeline  are  "production  facilities".  For 
example,  storage  and  measurement 
facilities  in  use  at  the  lease  site  are 
"production  facilities",  but  storage  and 
measurement  facilities  in  use  in  a 
pipeline  system  are  not  production 
facilities.  Further,  the  term  "production 
facilities"  applies  only  to  petroleum 
production  and  cannot  be  extended  to 
include  refinery  or  manufacturing 
facilities. 


Interested  persons  should  recognize 
that  under  the  proposed  gathering  tine 
definition,  and  proposed  amendment  to 
S  195.1(b)(4).  pipelines  8  inches  or  less  in 
diameter  located  in  rural  areas 
transporting  petroleum  bom  a  . 

production  facility  to  for  example,  a 
refinery,  would  be  excepted  from  Part 
195. 

Section  195.401(c)(2)  would  be 
amended  to  incorporate  the  term 
"gathering  line"  instead  of  "pipeline 
located  between  a  production  facility 
and  an  operator's  tnmkline  reception 
point".  No  substantive  change  would  be 
made  to  this  section,  which  sets  the  date 
after  which  interstate  offshore  gathering 
lines  must  meet  the  Pari  195  design  and 
construction  rules. 

Rural/Nonrural 

The  Railroad  Commission  of  Texas 
proposed  that  "non-rural"  be  defined  as 
"an  area  extending  110  yards  on  either 
side  of  the  centerline  of  any  continuous 
one-mile  length  of  pipeline  which 
contains  (1)  ten  (10)  or  more  buildings 
used  for  residences;  or  (2)  any  building 
or  outside  area  used  for  commercial  or 
industrial  purposes  or  for  schools, 
churches,  or  other  public  assembly  and 
which  is  occupied  by  twenty  (20)  or 
more  people  during  normal  use."  And 
"rural"  would  encompass  all  areas  that 
are  not  included  within  the  "non-rural" 
definition. 

The  Pennsylvania  Oil  and  Gas 
Association  recommended  a  definition 
of  a  rural  area  as  "those  areas  that  have 
less  than  46  buildings  occupied  by 
humans  on  a  regular  basis  within  the 
area  that  extends  220  yards  on  either 
side  of  the  centerline  of  any  continuous 
one  mile  length  of  pipeline."  The 
Pennsylvania  Oil  and  Gas  Association 
argued  that  the  recommended  definition, 
borrowed  from  the  Part  192  regulations 
for  gas  pipelines,  fairiy  represents  a 
concept  of  a  rural  area  and  is  a  standard 
that  can  be  readily  ascertained.  On  the 
other  hand,  according  to  this 
commenter,  a  standard  which  employs 
incorpoarated  areas,  subdivisions,  etc., 
would  include  most  of  the  state  of 
Pennsylvania  because  virtually  all  of  the 
state  falls  within  the  boundaries  of  some 
local  government  unit. 

The  Rocky  Mountain  Oil  and  Gas 
Association  recommended  a  definition 
of  rural  area  as  follows:  "A  rural  area  is 
any  area  extending  110  yards  on  both 
sides  of  the  centerline  of  any  continuous 
one-mile  length  of  pipeline  which 
contains  less  than  25  buildings  occupied 
by  human  beings  for  residential, 
commercial  or  industrial  purposes, 
regularly  used  for  schools,  churches,  or 
other  public  assemblies."  This  definition 
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is  similar  in  population  density  to  that 
offered  by  the  Pennsylvania  Oil  and  Gas 
Association  but  the  distance  from  the 
centerline  is  50  percent  less. 

The  West  Central  Oil  and  Gas 
Association  and  the  North  Texas  Oil 
and  Gas  Association  both  recommended 
that  a  non-rural  area  be  defined  as  "an 
area  where  a  pipeline  passes  within  100 
feet  of  an  inhabited  building." 

Some  of  the  industry  commenters 
recommended  using  the  Part  192  class 
location  criteria  to  define  a  rural  area. 
Most  poplular  among  the  industry 
comments,  however,  was  that  the 
language  of  §  192.1(b)(2](i)  and  (ii)  be 
used  to  define  a  non-rural  area  as 
follows:  "An  area  within  the  limits  of 
any  incorporated  or  unincorporated  city, 
town,  or  village  [and]  any  designated 
residential  or  commerical  area  such  as  a 
subdivision,  business  or  shopping 
center,  or  community  development." 

The  RSPA  believes  this  last 
recommendation,  the  adoption  of  the 
language  in  S  192.1(b)(2)(i)  and  (ii)  to 
define  a  non-rural  area,  is  preferable  to 
the  other  recommendations  because:  (1) 
it  has  worked  well  since  its  adoption  in 
the  gas  regulations,  and  (2)  it  is 
consistent  with  section  2(3)  of  the 
Natural  Gas  Pipeline  Safety  Act  of  1968, 
which  outlines  a  nonniral  area. 
Although  Part  192  language  is  used,  a 
definition  for  "rural  area"  rather  than 
"non-riu-al  area"  is  proposed  because 
the  exception  under  S  195.1(b)(4)  uses 
the  term  "rural  areas." 

Advisory  Committee 

A  draft  version  of  this  notice  of 
proposed  rulemaking  was  presented  to 
the  Technical  Hazardous  Liquids 
F*ipeline  Safety  Standards  Committee  for 
consideration  at  a  meeting  in 
Washington,  DC  on  September  18, 1985. 
The  Committee  agreed  with  the  notion 
of  basing  the  proposed  gathering  line 
defmition  on  size  and  funciton  and 
agreed  with  the  proposed  definitions  of 
"production  facility"  and  "rural  area". 
The  Committee  recommended,  however, 
that  the  limiting  size  of  a  gathering  line 
be  "8  inches  in  nominal  diameter," 
rather  than  "less  than  8  inches"  as 
RSPA  had  suggested.  This 
recommendation  was  made  after  the 
industry  members  said  that  an  8-inch 
limit  would  more  closely  conform  the 
proposed  definition  to  what  the  industry 


commonly  views  as  gathering  in 
contrast  to  trunkline.  RSPA  agrees  and 
has  incorporated  the  Committee's 
recommended  language  in  the  proposed 
gathering  line  definition. 

The  Committee  was  concerned  about 
the  proposed  gathering  line  definition's 
effect  on  the  few  pipelines  larger  than  8 
inches  that  some  operators  may  be 
treating  as  gathering  lines.  The 
Committee  recommended  that  in  these 
few  cases,  the  waiver  process  be  used 
for  specific  reflief  when  warranted. 
Under  Section  203(h)  the  HLPSA  (49 
U.S.C.  2002(h)),  any  operator  may 
petition  PSPA  or  a  relevemt  State  agency 
for  waiver  of  compUance  with  any 
safety  standard  issued  under  the 
HLPSA.  RSPA  is  disposed  to  grant 
waivers  or  concur  with  State  waivers 
only  upon  an  adequate  shovtring  that 
compliance  with  the  standard  to  be 
waived  is  not  appropriate  under  the 
circumstances  and  safety  is  otherwise 
provided.  To  seek  a  waiver  from  the 
proposed  gathering  line  definition, 
should  it  become  final,  or  any  related 
standard,  an  operator  should  submit 
information  consistent  with  this  policy. 
Merely  indicating  that  the  pipline 
concerned  has  been  treated  as  a 
gathering  line  would  not  be  sufficient 

Classification.  These  proposed 
regulations  are  considered  to  be 
nonmajor  under  Exceutive  Order  12291 
and  nonsignificant  under  DOT 
regulatory  policies  and  procedures  (44 
FR 11034,  February  26, 1979)  because  the 
proposed  definitions  are  consistent  with 
the  maimer  in  which  RSPA  now  applies 
Part  195  to  interstate  and  intrastate 
gathering  lines.  Further,  because  small 
entitites  do  not  own  or  operate 
interstate  pipelines  or  intrastate  piplines 
that  would  be  affected  by  this  proposal, 
the  agency  certifies  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  49  CFR  Part  195 

Interstate  pipeline,  intrastate  pipelinei 
pipeline  saftey,  gathering  line,  rural 
area,  production  facility. 

PART  195— [AMENDED] 

In  view  of  the  above,  the  RSPA 
proposes  to  amend  49  CFR  Part  195  in 
the  following  manner 


l.The  authority  citation  for  Part  195 
continues  to  read  as  set  forth  below. 

Authority:  49  U.S.C.  2002;  Subpart  B  and 
i  S  195.266, 195.310.  and  195.409  also  issued 
under  49  U.S.C  2010(b);  49  CFR  1.03  and 
Appendix  A  of  Part  1. 

2.  Section  195.1(b)(4)  would  be  revised 
to  read  as  follows: 

(19S.1    AppNcabMKy. 


(4)  Transportation  of  petroleum  in 
onshore  gatfiering  lines  in  rural  areas. 

***** 

3.  Section  195.2  would  be  amended  by 
adding  three  definitions  in  alphabetical 
order  as  follows: 

S  195.2    Definitions. 


"Gathering  line"  means  a  pipeline  8 
inches  or  less  in  nominal  diameter  that 
transports  petroleum  from  a  production 
facility. 

"Production  facility  means  piping  or 
equipment  used  in  the  production, 
extraction,  recovery,  lifting, 
stabilization,  separation  or  treating  of 
petroleum  or  associated  storage  or 
measurement. 

"Aura/ areo"  means  outside  the  limits 
of  any  incorporated  or  unincorporated 
city,  town,  village,  or  any  other 
designated  residential  or  commercial 
area  such  as  a  subdivision,  a  business  or 
shopping  center,  or  community 
development. 
*        •        •        •        • 

4.  Section  ig5.401(c)(2)  would  be 
revised  as  follows: 

S  195^1    General  requirement*. 

***** 

(c)  •  •  * 

(2)  An  interstate  offshore  gathering 
line  on  which  consti*uction  was  begun 
after  July  31, 1977. 

***** 

Issued  in  Washington,  DC  on  Novemlwr  22, 
1985.  under  authority  delegated  by  49  CFR 
Part  106,  Appendix  A. 
Robort  L  PaulBn, 
Director,  Office  of  PipeUne  Safety. 
[FR  Doc  85-28285  Filed  11-28-85;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appiicabte  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  sUtements  of 
organization  arxJ  functions  are  examples 
of  documer>ts  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

November  22. 1985 

The  Oepartmeot  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  coUecUofl  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  VS.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(IJ  Agency  proposing  the  infonnation 
collection:  [2]  Title  of  the  infonnation 
collection:  (3)  Form  nujnber(8).  if 
applicable;  (4)  How  often  the 
information  is  requested  (5]  Who  will 
be  required  or  asked  to  report  (6)  An 
estimate  of  the  number  of  responses;  [7} 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3S04(h) 
of  Pub.  L  96-511  applies;  (•)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  dociunents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (2021 447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Food  and  Nutriti<m  Service 

ATP  Reconciliation  Report 

FNS4e 

Monthly 

State  or  local  govemments;  5,820 

responses;  €7ff71  hours:  not 

applicable  under  3504(h) 
Paul  Jones  (202)  756-3427 

Seinstatement 

Farmers  Home  Administration 

7  CFR  ig24-A.  Planning  and  I^rforming 
Construction  and  Other  Development 

FmHA  1924-1.  -2.  -3.  -5.  -6.  -7.  -9.  -la  - 
11.  -12.  -13.  -la  -la  CC-257 

Recordkeeping,  (^  occasion 

Individuals  or  households:  Farms; 
Businesses  or  other  for-profit:  Non- 
profit institutions;  Small  Businesses  or 
organizations;  759,078 

responses:  262.629  hours;  not  applicable 
under  3504(h] 

Keith  Suerdick  (202)  382-9651 

fane  A.  Benoit. 

Departmental  Clearance  Officer. 

[PR  Doa  85-28296  Filed  ll-,28-e5: 8:45  am] 
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Agricultural  StabOzation  and 
ConservaUon  Service 

National  Hhvtceting  Quotas  for  Fire- 
Cured  (Type  21),  Fire-Cured  (Types  22- 
23),  Dart  AirCured  (Types  35-38), 
Virginia  SuivCuivd  (Type  37),  Ciipr- 
Binder  (Types  51-52),  and  Clgar-Flfier 
and  Cigar-Binder  (Types  42-44;  53-55) 
TolMccos 

AQEMCV:  Agricultural  Stablization  and 
Conservation  Service.  USDA. 
action:  Notice  of  Proposed 
Determinations. 


v:  The  Secretary  of  Agriculture 
is  reqiured  by  the  A^cultural 
Adjustment  Act  of  1938.  as  amended,  to 
proclaim  by  February  1, 1986.  national 
marketing  quotas  for  cigar-binder  (types 
51  and  52),  an  sun  cured  tobaccos  for  the 
1986-87, 1987-88.  and  1988-69  marketing 
years  and  to  determine  and  announce 
the  amounts  of  the  national  marketing 
quotas  for  fire-cured  (type  21).  fire-cured 
(types  22-23).  dark  air-cured  (types  35- 
36),  Virginia  sun-cured  (type  37).  cigar- 
binder  (types  51-52),  and  cigar-filler  and 
cigar-binder  (t>'pe8  42-44;  53-55)  kinds 
of  tobacco  for  the  1986-87  marketing 
year.  The  public  is  invited  to  submit 
written  comments,  views  and 


recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco,  the 
conduct  of  tbe  referendum,  and  other 
related  matters  which  are  discussed  in 
this  notice. 

DATE  Comments  must  be  received  on  or 
before  December  31, 1985  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  to  the 
Director,  Commodity  Analysis  Division. 
ASCS.  U.S.  Department  of  Agriculture, 
P.O.  Box  2415,  Washington,  E>C  20013. 
All  written  submissions  made  pursuant 
to  the  notice  will  be  made  available  for 
public  inspection  from  8:15  ajn.  to  4^45 
p.m.  Monday  through  Friday,  in  Room 
3741-South  Building.  14th  and 
Independence  Avenue,  SW^ 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L  Tarczy,  A^cultural 
Economist.  Commodity  Analysis 
Division.  ASCS.  Room  3736  South 
Building.  P.O.  Box  2415,  Washington.  DC 
20013,  (202)  447-5187.  The  Preliminary 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  availiaUe 
on  request  from  Robert  L  Tarczy. 
SUPPI^MENTARY  INFORMATION:  This 
notce  has  been  reviewed  in  conformity 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major".  It  has 
been  determined  tfiat  the 
implementation  of  these  proposed 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  for  consumers,  individual 
industries,  Federal,  State  and  local 
government  agencies  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  the 
environment  or  on  the  ability  of  the 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

TTie  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases;  Number— 10.051.  as  set  forth 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
A^cultural  Stabilization  and 
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ConscrtaiiDa  StnHct  (ASCS)  it  not 

required  b]r  S  ULSuC.  S53  or  •■ 
of  law  to  publish  a  notice  of  propoaed 
ruleaukJBg  «*Mi  respect  to  the  snbfecl 
matter  of  tUs  aotioe. 

This  activity  is  not  nibject  to  the 
pnmMOM  «lf  EicecKtive  Order  12S72 
which  requires  intergow>enimental 
consulta^on  vntti  State  and  local 
officials.  See  the  Notice  related  to  7  OK 
Part  3015,  Sobpart  V,  pubtished  at  48 
F.R.  29115  0«ne  24, 1983). 

The  Agricultural  Adjustment  Act  of 
1^38.  as  amended  (hereinafter  referred 
to  as  the  "Act"),  requires  that,  with 
respect  to  dgar-binder  (types  51  &  52) 
and  sun-cured  tobaccos,  the  Secretary  of 
Agriculture  must  proclaim  by  February 
1, 1986,  die  respective  national 
marketing  quotas  for  the  1988-87, 1987- 
88,  and  1988-89  marketing  years.  In 
addition,  the  Secretary  is  required  to 
conduct  within  30  days  after 
proclamation  of  such  national  marketing 
quotas,  referenda  of  farmers  engaged  in 
the  1985  production  of  these  kinds  of 
tobacco  to  determine  whether  they  favor 
or  oppose  marketing  quotas  for  sudh 
years.  Since  cigar-binder  tobacco 
farmers  voting  in  a  referendum  in 
February  1985,  disapproved  quotas  for 
the  3  mariceting  years  beginning  October 
1. 1985  (50  FR  19765),  and  since  Buch 
disapproval  was  not  the  third 
consecutive  disapproval  of  quotas  for 
cigar-binder  tobacco,  the  Act  requires 
proclamation  of  marketing  quotas  for 
cigar-binder  tobacco  for  the  3  mariieting 
years  beginning  October  1, 1986.  With 
respect  to  san-cured  tobacco,  the  1985- 
86  marketing  year  is  the  last  year  of  tiie 
three  consecutive  marketii^  years  for 
which  marketing  quotas  previously 
proclaimed  will  be  the  effect  for  these 
kinds  of  tobaoca 

The  Secretary  is  aiso  required:  (1)  To 
determine  and  announce  the  amounts  of 
the  national  mericeting  q^iotas  with 
respect  to  fire-cm«i  (type  21),  fwe-ctired 
(types  22-23).  dark  alr<ured  (types  35- 
36),  Vii^ginia  sun-cured,  cigar-binder 
(types  51-52),  and  cigar-filler  and  cigar- 
binder  (types  42-44. 53-55)  tobaccos  for 
the  1966-87  marketing  year;  (2)  to 
convert  such  marketing  quotas  into 
acreage  ailotmoils  and  announce  the 
aUotawnts:  (3)  to  apportion  such 
allotments,  less  reserves  of  not  to 
exceed  1  percent  of  each  kind  of  tobftoco 
respectively,  throu^  county  ASCS 
coBunittees  amoog  old  farms:  and  (4)  to 
apportiMi  the  reserves  lor  nse  in  (a) 
esiablishiag  acreage  allotraeots  bx  new 
farms  and  (b)  making  corrections  and 
adjusting  inequities  in  oki  farm 
allotments.  The  six  kinds  of  tobacco 
discussed  m  this  notice  acootmt  for 


apimodmately  S  peroeat  of  total  US. 

tobacco  prodaction. 

Section  312(a)  of  the  Act  (7  MSXl 
1312(a))  fjivvide  tint  liie  SecRtaiy  shall 
proclaim,  not  later  than  FAnmiy  1  of 
any  marketing  year  with  reapeoi  to  these 
kinds  of  tobacco,  a  national  maiketing 
quota  for  ecKih  of  tin  next  tfwee 
socceeding  naiketing  years  whenever 
the  Secretary  detennines  with  respect  to 
such  kinds  of  tobacco — 

(1)  That  a  national  marketiqg  quota 
has  not  previously  been  proclaimed  and 
the  total  supfAy  as  of  the  beginning  of 
such  marketing  year  exceeds  the  reserve 
supply  level  therefon 

(2)  That  such  marketing  year  is  the 
last  year  of  three  consecutive  years  of 
which  marketing  quotas  previously 
proclaimed  will  be  in  effect; 

W  Tliat  amendments  have  been  made 
in  provisions  for  establishing  &trm 
acreage  allotments  which  will  cause 
material  revision  of  such  allotments 
before  the  end  of  the  period  for  which 
quotas  are  in  eSFect;  or 

(4)  That  a  marketing  quota  previously 
proclaimed  for  such  marketing  year  is 
not  in  effect  because  of  disajiprovnl  by 
jModucers  in  a  referendum.  However,  if 
such  producers  have  disapproved 
nationaJ  marketing  qaotas  for  three 
successive  years  subsequent  to  1952. 
thereafter  a  national  marketing  quota 
shall  not  again  be  proclaimed  in 
accordance  with  section  312(a)  of  tbe 
Act  which  would  be  in  effect  for  any 
manceting  year  wiwin  the  three  year 
period  for  whfc}i  national  mariceting 
qaotas  previously  proclaimed  were 
disapproved  by  prodaoers  mlesa,  prior 
to  November  10  of  the  mariceting  year, 
one-fourth  or  more  of  the  fanners 
eogaged  in  the  production  of  the  crop  of 
tobacco  harvested  in  the  calendar  year 
in  which  such  marketing  year  begins 
petition  the  Secretary,  in  accordance 
with  such  regulations  as  the  Secretary 
may  prescribe,  to  proclaim  a  national 
marketing  quota  iat  each  of  the  next 
three  succeeding  meAetiag  years. 

Quotas  were  pnvwualy  proclaised. 
referenda  conducted,  and  <|uotas 
approved  by  growers  as  foUows:  fire- 
cured  (type  21).  fire-cured  (lypes  22-23), 
and  dark  av-cured  (types  3S-d6) 
tobaccos  for  the  1985^86. 1986^87.  and 
1987-68  markrtii^  yean  (SO  FR  197A5): 
Virginia  sun-cured  tobacco  for  the  1983- 
84. 1984-85.  and  1965-88  marketing 
years  (48  FH  28303):  and  cigar-filler  and 
binder  tobacco  (types  42-44:  &»-&5)  for 
the  1984-85, 1985-86, 1986-87  marketing 
years  (48  FR  20529).  I¥oducers  of  such 
kinds  of  tobacco  will  be  eligble  to 
participate  in  the  tobacco  price  support 
program. 


Sectton  SOUbXlS)  of  the  Act  (7  US.C 
1301(bKl5)l  defines  "tobacco"  as  each 
one  of  the  kinds  of  toboooo  listed  below 
comprisiag  the  types  specified  as 
classified  in  Service  and  Re^gilhtory 
AnnounceaMnt  Nunber  116  (7  CFR  Part 
30)  of  the  former  Bureau  of  Agricultural 
Economics  of  the  i 


Flue-cored  tobacco,  coiupiising  types  11. 

12. 13  a  14; 
Fire-cured  tobacco,  comprising  type  21*, 
Fire-cured  tobacca  comprising  types  22. 

23.&24: 
Dark  air-cured  tobacco,  comprising 

types  35  &  36; 
Virginia  sun-cared  tobacco,  comprising 

type37: 
Burley  tobacco,  comprising  type  31; 
Maryland  tobacco,  comprising  type  32; 
Cigar-filler  and  ogar-binder  tobacco. 

coi^Mising  types  42. 43.  44. 45.  46.  SL 

S2.  S3.  54.  A  SSc  and, 
Cigar-fiUer  tobacco,  comprising  type  41. 

Section  301(b)(15)  of  the  Act  also 
provides  that  any  one  or  more  of  the 
types  comprising  any  such  kind  of 
tobacco  shall  be  treated  as  a  "kind  of 
tobacco"  for  the  purposes  of  Ae  Act  if 
the  Secretary  finds  that  there  is  a 
difference  in  supply  and  demand 
conditions  among  such  types  of  tobacco 
which  results  in  a  difference  in  die 
adjustments  needed  in  the  maiVetings 
thereof  in  order  to  maintain  supplies  in 
line  with  demand.  Pursuant  to  this 
authority,  the  Secretary  has  issued  a 
determination  (15  FR  8214]  that  type  48 
tobacco  shall  be  treated  as  a  separate 
kind  of  tobacco  for  purposes  of 
marketing  quotas  and  price  support. 
Also  pursuant  to  such  authority,  the 
Secretary  has  issued  a  determination  [22 
FR  367)  that  beginning  with  the  1957-S8 
marketing  year,  cigar-binder  (types  51- 
52)  shaB  be  treated  as  a  separate  kind  of 
tobacco  for  purposes  of  marketing 
quotas  and  price  support  Type  45 
tobacco  is  im  loiter  grown.  No  further 
detenninations  under  section  301{b](l5) 
are  contemplated  at  this  time. 

Section  312(b)  of  the  Act  (7  UJ&.C. 
1312(b))  provides  that  the  Secretary 
shall  determine  and  announce,  not  later 
than  the  first  day  of  February  1986.  with 
respect  to  kinds  of  tobacco  specified  in 
this  notice  of  proposed  determination, 
the  amount  of  the  national  marketing 
quota  which  will  be  in  effect  for  the 
1988-87  marketing  year  in  terms  of  the 
total  quantity  of  tobacco  which  may  be 
marketed  which  will  make  available 
during  such  marketing  year  a  supply  of 
each  kind  of  tobacco  equal  to  thie 
reserve  supply  leveL  Sectioa  312(b) 
provides  forther  that  the  aaaount  of  such 
1986-87  national  marketing  quota  may. 
not  later  dian  March  1.  V9M.  be 
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increased  by  not  more  than  20  percent  if 
the  Secretary  determines  that  such 
increase  is  necessary  in  order  to  meet 
market  demands  or  to  avoid  undue 
restrictiofTs  of  mari^etings  in  adjusting 
the  total  supply  to  the  reserve  supply 
^evel. 

The  aggregate  reserve  supply  level  for 
the  1965-86  marketing  year  for  the  6 
kinds  of  tobacco  discussed  in  this  notice 
was  determined  to  be  255  million 
pounds  (SO  FR  24258).  The  proposed 
reserve  supply  level  for  the  1986-87 
marketing  year  will  range  between  230 
million  and  280  million  pounds.  The 
aggregate  total  supply  for  the  1985-86 
marketing  year  is  275  million  pounds 
based  on  carryover  of  201  million  and 
production  of  74  million  pounds. 

Section  312(c)  of  the  Act  (7  U.S.C. 
1312(c))  provides  that,  within  30  days 
after  a  national  marketing  quota  is 
proclaimed  in  accordance  with  section 
312(a)  of  the  Act  for  a  kind  of  tobacco, 
the  Secretary  shall  conduct  a 
referendum  of  fanners  engaged  in  the 
production  of  the  crop  of  such  kinds  of 
tobacco  harvested  immediately  prior  to 
the  holding  of  the  referendum  to 
determine  whether  such  farmers  are  in 
favor  of  or  opposed  to  such  quotas  for 
the  next  three  succeeding  marketing 
years.  If  more  than  one-third  of  the 
farmers  voting  in  a  referendum  for  a 
kind  of  tobacco  oppose  the  quotas,  such 
results  shall  be  proclaimed  by  the 
Secretary  and  the  national  marketing 
quotas  so  proclaimed  shall  not  be  in 
effect,  but  the  results  shall  in  no  way 
affect  or  limit  the  subsequent 
proclamation  and  submission  to  a 
referendum  of  a  national  marketing 
quota  as  otherwise  authorized  in  section 
312. 

Section  313(g)  of  the  Act  (7  U.S.C. 
1313(g)]  authorizes  the  Secretary  to 
convert  the  national  marketing  quota 
into  a  national  acreage  allotment  by 
dividing  the  national  marketing  quota  by 
the  national  average  yield  for  the  five 
years  immediately  preceding  the  year  in 
which  the  national  marketing  quota  is 
proclaimed.  In  addition,  the  Secretary  is 
authorized  to  apportion  through  county 
committees  the  national  acreage 
allotment  to  tobacco  producing  farms 
(less  a  reserve  not  to  exceed  1  percent 
thereof  for  new  farms,  and  for  making 
corrections  and  adjusting  inequities  in 
old  farm  allotments)  among  old  farms. 

Proposed  Determinations 

Accordingly,  comments  are  requested 
on  the  following  proposed 
determinations  for  the  kinds  of  tobacco 
listed  for  the  1986-87  marketing  year 

1.  With  respect  to  fire-cured  (type  21), 
fire-cured  (types  22-23),  dark  air-cured 
(types  35-36),  Virginia  sun-cured,  cigar- 


binder  (types  51  &  52),  and  cigar-filler 
and  binder  (types  42-44:  53-55) 
tobaccos: 

a.  The  amount  of  the  reserve  supply 
level,  within  the  aggregate  range  of  230 
and  280  million  pounds; 

b.  The  amount  of  the  national 
marketing  quota  for  each  kind  of 
tobacco  for  the  1986-87  marketing  year, 
within  an  aggregate  range  of  75  million- 
105  million  pounds:  and 

c.  The  amounts  of  the  national 
acreage  allotments  to  be  reserved  for 
new  farms,  and  for  making  corrections 
and  adjusting  inequities  in  old  farm 
allotments,  within  the  aggregate  range  of 
100  and  500  acres. 

2.  With  respect  to  cigar-binder  (types 
51  &  52)  and  sun-cured  tobaccos: 

a.  The  date(s)  or  period(s)  of  the 
referenda  for  determining  whether 
quotas  will  be  in  effect  for  the  1986-67, 
1987-68,  and  1988-89  marketing  years 
for  such  kinds  of  tobacco;  and 

b.  Whether  the  referenda  should  be 
conducted  at  polling  places  rather  than 
by  mail  ballot  (See  7  CFR  Part  717). 

Signed  at  Washington.  DC  on  November 
22,1965. 

Everett  Rank, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  8&-28293  Filed  11-26-85;  8:45  am] 
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Forest  Servtca 

AccMs  to  Gokten  Bear  Claims  in  ths 
Frank  CtHirctt-Rivar  of  No  Return 
Wlidemess,  Payette  National  Forest, 
Valley  County,  ID;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  for  a  proposal  to 
permit  the  maintenance  of  a  10-mile 
section  of  the  Big  Creek  mining  road  and 
the  construction  of  1.5  mile  section  for 
the  purpose  of  vehicular  access  to  the 
Golden  Bear  claims  within  the  Frank 
Church-River  of  No  Return  Wilderness. 
These  claims  are  currently  under 
application  for  patent  in  which  case 
they  could  become  private  land. 

A  range  of  alternatives  for  this  site 
will  be  considered.  One  of  these  will  be 
nonmotorized  or  nonmechanical  access 
to  the  claim.  Other  alternatives  will 
consider  various  combinations  of 
motorized  or  mechanical  access  to  the 
claim,  level  of  maintenance  activity  on 
the  Big  Creek  road,  and  construction 
options. 

Federal,  state,  and  local  agencies; 
potential  developers;  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  aff^ected  by  the  decision 


will  be  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues. 
The  Fish  and  Wildlife  Service, 

Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat. 

The  Forest  Supervisor  will  hold  public 
meetings  in  his  office  at  the  Payette 
National  Forest,  McCall,  Idaho,  at  7 
p.m.,  Tuesday,  December  3, 1985. 

Regional  Forester  ].S.  Tixier, 
Intermountain  Region.  Ogden.  Utah,  is 
the  responsible  official. 

The  analysis  is  expected  to  take  about 
5  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  May  1986.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  August 
1986. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Earl  Kimball,  District  Ranger.  ICrassel 
Ranger  District,  P.O.  Box  1026,  McCall. 
Idaho  83638  by  January  3. 1986. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Joe  Tague, 
Environmental  Coordinator,  Krassel 
Ranger  District,  phone  208-634-8151. 

Dated:  November  26, 1985. 
TA.  Roederar. 

Deputy  Regional  Forester,  Resources. 
[FR  Doc.  85-28625  Filed  11-28-65:  &45  am] 
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Interchange  of  Administrative 
Jurisdiction  of  Department  of  the  Air 
Force  Lands  and  National  Forest 
Lands;  Chattahoochee-Oconee 
National  Forest,  QA,  et  aL 

aqency:  Forest  Service,  USDA. 
action:  Notice  of  Joint  Interchange  of 


Lands. 


summary:  On  June  28  and  August  29  the 
Secretary  of  the  Air  Force  and  the 
Secretary  of  Agriculture  respectively 
signed  a  joint  interchange  order  agreeing 
to  the  transfer  of  administrative 
jurisdiction  of  9,340.38  acres  of  land 
within  the  boimdaries  of  the  Lakeland 
Flatwoods  Land  Utilization  Project,  a 
unit  of  the  National  Forest  System. 
administered  by  the  Forest  Supervisor  of 
the  Chattahoochee-Oconee  National 
Forests,  Georgia,  from  the  Department  of 
Agriculture  to  the  Department  of  the  Air 
Force.  The  Secretaries  also  agreed  to  the 
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traasfer  of  adninistrative  JwisdktioB  of 
789.16  scret  of  laadi  wAMb  Ih* 
Kisatchie  National  FotcSL  Iiwikinnn. 
from  UwDapaftmaitoftbeAirFoiceto 
the  Department  of  Agriculture.  The 
order  as  aigoed  qipean  aft  Ihe  «Bd  of 
this  naiaoe.  .  . 

EPVLCfWt  WkVC:  The  order  it  effective 

upon  paMcaHon  ki  tke  I 


FOfI  FURinCR  INfORMmON  CONTACT: 

James  M.  Dear.  Lands  Staff,  Room  1010- 
RPE,  Forest  Service,  ITSDA.  P.O.  Box 
2417.  Washington.  DC  20013.  Telephone: 
(2021  Z3&-2493. 

Dated:  Novembef  II.  1986. 
R.  Max  tateMo.  r" 

Chief: 

Department  of  the  Air  Foroe 

Departmeot  of  Agriculture 

Joint  Order  Interchanging 
Administrative  fiirisdiction  of 
Departmentof  the  Air  Force  Lands  and 
National  Forest  System  Lands  Lomsiona 
and  Georgia 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Air  Ftjrce  and  the 
Secretary  of  Agricnhure  by  the  Act  of 
July  2a  1956  C?0  Stat.  <e8: 16  USC  905a. 
505b).  H  is  ordered  a«  Mlows: 

(1)  The  lands  described  in  Exhibit  A, 
attached  hereto  and  made  a  part  hereot 
which  lie  within  the  boundaries  of  the 
Kisatchie  National  Forest.  Louisiana,  are 
hereby  transferred  from  the  jurisdiction 
of  the  Secretary  of  the  Air  Force  to  the 
jurisdiction  of  the  Secretary  of 
Agriculture. 

(2}  The  lands  deacribed  in  Exk^t  a 
attached  hereto  aitd  onade  a  part  hereof. . 
which  tie  within  the  boundaries  of  the 
Lakeland  Ftatwoods  Land  Utilization 
Project  (GA-LU-21)  Georgia,  a  unit  of 
the  National  Forest  System 
administered  by  the  Forest  Supervisor  of 
the  Chattakoocbee-Ooonee  National 
Forests,  are  hereby  transferred  from  the 
jurisdiction  of  the  Secretary  of 
Agriculture  to  the  jurisdiction  of  the 
Secretary  of  the  Air  Force. 

(3)  Pursuant  to  Section  2  of  the 
aforesaid  Act  of  July  26, 1956,  the 
National  Forest  System  lands 
transferred  to  the  Secretary  of  the  Air 
Force  by  this  order,  are  hereafter  subject 
only  to  the  laws  applicable  to 
Department  of  the  Air  Force  lands 
comprising  Moody  Air  Force  Base.  The 
Department  of  the  Air  Force  lands 
transferred  to  the  Secretary  of  ' 

Agriculture  are  hereafter  subject  to  the 
laws  applicable  to  lands  acquired  under 
the  Act  of  March  1. 1911  [36  Stat.  961), 
as  amended. 

Tins  order  will  be  effective  as  of  date 
of  publication  in  the  Federal  Register. 


Dated:  June  211. 10a&. 
VeraaOrc 
SeaiBlmftfdmAirFoiceL 

Dated:  August  Tt,  MM. 
lolBltfllaek. 
Secretary  of  AgnciHtare. 


the  Air  FoKsa  to  the  SooaCaiy  ol 
Agrindhwo 

LOUISIANA  MERIDIAN 

(Parish  of  Rapides,  State  of  Louiaiana) 

T.2N..  R.tW., 
Sec.  2S.  SE-%^  NW-V«.  NB-%  SW-iW. 

T.2N..  R.3W. 

Sec.  1.  a  strip  of  land  600  feet  wide  off  the 
north  side  of  the  \A-\k  NW-K  SW-Vt 
containing  18.27  acres,  and  being  the 
same  Umd  described  as  ■■  CKceptkin  in 
the  deed  Cma  Roy  O.  Martin  Lmber 
Coaipan>'.  lac.  te  ds  United  States  of 
America,  dated  Jaly  U.  187tt,  and 
recorded  in  Boole  758.  ftege  457.  Rapides 
Rajiah: 

Sec.  10.  S-Vi  SE-y«: 

Sec  15.  N-%  NB-%. 
T.3N.,  R.2W., 

Sec.  31,  E-%  NE-%  NB-V*.  E-%  E-% 
NW-%  NB-%. 
T.3N.,  R.3W., 

Sec  2a  S-M  NE-K.  1£0  acre  square  ID  <fae 
northest  comer  of  die  SE-44  NW-H. 
(>eing  t^  saaae  land  described  as  aa 
exception  in  the  deed  from  Long-fiell 
Lumber  Sales  Corporation,  et  al  to  the 
United  Stales  of  America,  dated  May  22. 
1935.  and  recorded  in  Book  205,  page  1S7. 
Rapides  Parish,  N-%  NW-y4  SW-V*.  5.28 
acres  iocated  m  the  northeast  t:,ornei  of 
the  SE-V'4  SW-y4,  being  that  part  located 
northest  of  Forest  Service  Road  No.  272 
and  described  as  an  exception  in  the 
deed  from  Lloyd  C.  Teekdt  to  the  United 
States  of  America,  dated  fune  3, 1986. 
and  reoorded  in  Beak  737.  page  756. 
Rapides  Parish.  2i)0  acres  ifl  a  square  in 
die  aorthesl  comer  of  thai  part  of  the 
S-Vt  NW-y*  SSN-V*  remaining  after  the 
east  5.00  acres  has  been  excepted  being 
the  same  land  described  as  an  exception 
in  the  deed  from ).  Denny  McFartand  to 
the  United  States  of  America,  dated 
April  14. 1968.  and  reoorded  in  Book  734. 
page  47S,  Rapides  Parish.  N-%  S£-Vc 

Sec  21.  W-Vi  SW-V«,  tiie  west  10.00  acres 
of  the  SE-V«  SW-'/«.  being  tl»e  same 
lands  described  as  an  exception  in  the 
deed  from  Long  Bell  Lumber  Sales 
Corporation,  et  al,  to  the  United  States  of 
American,  dated  May  22, 1935,  and 
recorded  in  Book  205,  page  157,  Rapides 
Parish: 

S«c.  28.  SE-y4  NE-%.  NE-%  SB-W: 

Sec  29.  HVt-Hk  SBr-Sk\ 

Sec.  33,  NE-i4  NW-%,  N-H  SE-%  NW-y4: 

Sec34.SE-yiSW-y4. 

The  total  GLO  acreage  of  the  lands 
described  is  approximately  789.16  acres. 

These  are  the  same  lands  identified  in 
Air  Force  retxirds  as  Tracts  No.  100. 101. 
108.  IIL  112, 117-12S,  127-135. 138, 140- 
2. 142, 145. 146  and  149-154. 


Lands  Ttanaiamd  Fson  tba  Soctalarjr  si 
AgrioHlkiBa  to  the  SacraUfy  of  Iks  Air 
Fore* 

AB  HM»se  lands  aoqtdred  bjr  the  United 
States  of  America  for  tfw  Lakeland 
Flatwoods  Land  Utilixatlon  Pn^ect  (GA- 
LU-21),  lyfaig  aU  or  pardy  in  Lots  180. 
ISl.  188-lBO,  226^  227.  234-2S7,  270-273. 
275.  270.  278-263  and  318  of  tfie  llA 
Land  District  and  eanstotii^  of  8,703.38 
acres  in  Lanier  Coo^.  Geocgia.  and 
2,S77J00  acres  in  Lawndes  County. 
Georgia,  beiqg  the  same  lands  cmveyed 
to  the  United  States  vi  America  in  the 
following  deacribed  instmawnts: 

Tract  #1—3/15/40— John  B.  Odum— 23a.72 

42& 

T^act  «3— 12/1B/40— Mis.  EUzabedi  H. 
Davis,  et  al — 2,146.00  atxes — Lowndes 
County  and  3.151.89  acres — Lanier 
County— Civil  Action  #42.  KQddle 
District  of  Georgia,  Valdosta  DiviaioiL 
U.S.  District  Couil: 

Tract «»— ll/«/4D-Mrs.  Qizabeth  H.  Davis, 
e(  al— SB4.ie  acres — iMiier  County — 
Civil  ActioB  «27.  kfidde  District  of 
Gemsia.  Valdosta  Diviaan.  U.Sl  DisMol 
Court; 

Tract  #3a— 3/lS/4&-Mn.  Elizabeth  H. 

Davis — 1,475.50  acres — Lanier  County — 
book  7.  p^e  208: 

Tract  #5— 3/l8/«-^kJi»8  Minnie  1^  Carter— 
498.51  acres — Lanier  County — book  7, 
page  210: 

Tract  #6—5/12/42— Robert  Simpson,  et  al— 
808.33  acres — Lanier  Coiuxty — Ciril 
Action  #72.  Middle  District  of  Geoisia. 
Valdosta  Division.  i;.S.  DisUict  Court: 

Tract  #9— 1/I7y41— David  R  Hanell.  et  al— 
728.27  acres — ^Lanier  County — book  7. 
page  347.  it  having  been  determiaed 
subsequently  that  536.99  acres  lie  in 
Lanier  County  and  that  191.28  acres  tie  in 
Lowndes  County, 
A  total  of  9.340.38  acres. 

[PR  Doc.  a5-2a2».  Fded  ll-Jfr-SS:  8:45  sin] 
BiLUNa  ooec  s«i»-ii-« 


Sdl  Conservaflon  Sarvic* 

Environmental  Impact;  LJttIa 
Contantnea  Creek  Waterahed.  NC 

AOENCY:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact 


tv:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Enviroimiental  Quality  Guitielines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  and  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
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for  the  Little  Contentnea  Creek 
Watershed,  Edgecombe.  Greene,  Pitt 
and  Wilson  Counties,  North  Carolina. 
FOM  FUfrrHER  INFOmiATION  CONTACT: 
Mr.  Coy  A.  Garrett.  State 
Conservationist,  Soil  Conservation 
Service,  Room  535,  Federal  Building,  310 
New  Bern  Avenue,  Raleigh,  North 
Carolina.  27601,  telephone  919-856-4210. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Coy  A.  Garrett,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 
Little  Contentnea  Creek  Watershed, 

North  Carolina,  Notice  of  a  Finding  of 

No  Significant  Impact 

The  project  concerns  a  plan  for  flood 
control  and  watershed  protection.  The 
planned  works  of  improvement  include 
18.35  miles  of  channel  clearing  and 
snagging,  10  miles  of  channel 
excavation,  and  3.9  miles  of  pilot 
channel  excavation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basis  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Coy  A.  Garrett. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  ofHcials) 

Dated:  November  1, 1985. 
Richard  A.  Gallo, 
Assistant  State  Conservationist. 
[FR  Doc.  85-28286  Filed  11-26-85;  8:45  am] 
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Little  Contentnea  Creek  Watershed, 
Pitt,  Greene,  Wilson,  and  Edgecombe 
Counties,  NO;  Finding  of  No  Significant 
Impact 

Introduction 

The  Little  Contentnea  Creek 
Watershed  is  a  federally  assisted  action 


authorized  for  planning  under  Pub.  L 
83-566.  the  Watershed  Protection  and 
Flood  Prevention  Act.  An  environmental 
evaluation  was  undertaken  in 
conjunction  with  the  development  of  the 
watershed  plan.  This  evaluation  was 
conducted  in  consultation  with  local, 
state,  and  federal  agencies,  as  well  as 
with  interested  individuals  and 
organizations.  Data  developed  during 
the  evaluation  are  available  for  pubUc 
review  at  the  following  location:  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service,  310  New  Bern 
Avenue,  Room  535,  Federal  Building, 
Raleigh,  North  Carolina  27601. 

Recommended  Action 

It  is  proposed  that  the  orignally 
planned  system  of  207.1  miles  of  stream 
channel  improvement,  46,125  acres  of 
land  treatment,  two  warm-water 
impoundments,  and  270  acres  of  wetland 
for  mitigation  of  damages  to  fish  and 
wildlife  habitat  be  changed  to  18.35 
miles  of  channel  clearing  and  snagging, 
10  miles  of  channel  excavation,  and  3.9 
miles  of  pilot  channel  excavation  to 
minimize  environmental  impacts.  Land 
treatment  is  being  done  by  the  on-going 
soil  and  water  conservation  district 
programs.  All  channel  work  will  be  done 
to  minimize  distiirbance  to  stream 
environments.  These  stream  channel 
improvements  will  reduce  flood 
damages  and  associated  soil  wetness 
problems  in  the  watershed  area. 

Effects  of  Recommended  Action 

The  proposed  stream  channel  work 
will  benefit  about  5,040  acres  of  wet 
cropland  in  the  watershed.  In  addition, 
flooding  to  public  roads,  streets, 
recreational  facilities,  sewer  systems, 
businesses  and  homes  will  be  reduced 
with  project  implementation. 

Planned  works  of  improvement  will 
reduce,  by  about  75  percent,  flood 
damages  to  crops  and  pasture  caused  by 
overflow  of  stream  channels  and 
ponding  of  surface  water  from  heavy 
rains.  It  is  expected  that  overbank 
flooding  will  continue  to  occur  from  the 
larger,  less  frequent  storms;  however, 
the  duration  of  flooding  will  be 
materially  reduced.  Since  some  of  the 
major  crops  are  sensitive  to  duration  of 
flooding,  reduction  of  duration  will 
reduce  the  amount  of  damages  from 
these  larger  rainfall  events. 

There  will  be  1.5  acres  of  Type  1  and  7 
wetlands  (Circular  39,  USFWS) 
converted  to  open  water  areas,  due  to 
pilot  channel  excavation.  The  functional 
values  of  approximately  500  acres  of 
wetlands  c\irrently  blocked  from  the 


stream  by  existing  continuous  spoil  piles 
will  be  increased  by  the  construction  of 
"spoil  breaks"  which  will  aUow 
interchange  between  wetlands  and 
stream  flow.  <  IN  '.     •■ 

Impacts  to  fishery  resources,  water 
quality,  wildlife  resources,  riparian 
ecosystems,  and  other  areas  of  concern 
will  be  minimized  by  the  proposed 
channel  improvement  construction 
techniques. 

No  identified  threatened  and 
endangered  species  or  cultural  resource 
will  be  adversely  impacted  by  project 
implementation. 

Prime  farmland  will  be^nhanced  by 
project  measures.  Land  use  in  the 
watershed  is  not  expected  to  change 
significantly  upon  project  installation. 
The  project  is  expected  to  have  a 
positive  impact  on  related  socio- 
economic conditions  in  the  watershed. 

Visual  resource  values  will  not  be 
significantly  impacted  by  project 
implementation. 

Alternatives 

The  planned  alternative  was  selected 
by  the  local  sponsors  to  avoid  adverse 
environmental  considerations 
associated  with  other  alternatives. 
Installation  of  this  alternative  is  the 
most  cost-effective  means  of  providing 
the  protection  needed.  It  will  result  in  no 
significant  adverse  impacts  in  the 
project  area. 

Conclusion 

The  environmental  assessment 
indicates  that  the  federally  assisted 
action  will  not  cause  significant  local, 
regional,  or  national  adverse  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings,  I  have  determined 
that  an  environmental  impact  statement 
in  the  Little  Contentnea  Creek 
Watershed  project  is  not  required. 

Datd:  November  1, 1985. 
Richard  A.  Gallo, 
Assistant  State  Conservationist 
(FR  Doc.  85-28267  Filed  11-26-85;  8:45  amj 

BHiJNQ  COOC  3410- 1<-« 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  316] 

Approval  for  Expansion  of  Foreign- 
Trade  Subzone  No.  41 E  at  a  Site  In 
Manitowoc,  Wl 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
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1934.  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order: 

Whereas,  the  Foreign-Trade  Zone  of 
Wisconsin.  Ltd.  (FTZW),  Grantee  of 
Foreign-Trade  Zone  NO.  41  in 
Milwaukee  and  of  Foreign-Trade  Zone 
Subzone  41E  at  the  shipyard  of  Bay 
Shipbuilding  Corporation  in  Sturgeon 
Bay,  Wisconsin,  has  applied  to  the 
Board  for  authority  to  expand  Subzone 
41E  to  include  a  materials  storage  site  in 
Manitowoc,  Wisconsin,  within  the 
Manitowoc  Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  June  20, 1985,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  July  3, 
1985  (Docket  No.  21-85,  50  FR  27473): 

Whereas,  the  expansion  will  facilitate 
the  company's  operations  in  a  way  that 
will  help  it  achieve  the  public  benefits 
cited  in  the  original  subzone  application; 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade  Zone 
Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
s  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  Subzone  41E  in  accordance  with 
the  application  filed  June  20, 1985.  The 
Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  of  approval  prior 
to  the  commencement  of  any 
manufacturing  operations  at  the 
Manitowoc  site.  The  authority  given  in 
this  Order  is  subject  to  settlement 
locally  by  the  District  Director  of 
Customs  and  the  District  Army  Engineer 
regarding  compliance  with  their 
respective  requirements  relating  to 
foreign-trade  zones. 

Signed  at  Washington,  D.C..  this  13th  day 
of  November  1985. 
WiUiam  T.  Archey. 

Acting  Assistant  Secretary  of  Commerce  for 
Trade  Administration.  Chairman,  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 
Attest: 

lohn  |.  DaPonte,  Jr., 

Executive  Secretary. 

(FR  Doc.  85-28239  Filed  11-26-85;  8:45  am] 
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Intematlonai  Trade  Administration 

Joint  Meeting  of  ttie  Automated 
Manufacturing  Equtpofient  Technical 
Advisory  Committee,  Computer 
Systems  Technical  Advisory 
Committee,  and  the  Electronic 
Instrumentation  Technical  Advisory 
Committee;  Ctiange  in  Meeting 

The  Joint  Meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee,  the  Electronic 
Instrumentation  Technical  Advisory 
Committee,  and  the  Computer  Systems 
Technical  Advisory  Committee  as 
published  in  the  Federal  Register  (50  FR 
47242)  on  Friday.  November  15, 1985  will 
now  be  a  Joint  Meeting  of  the  Electronic 
Instrumentation  and  Computer  Systems 
Technical  Advisory  Committees.  The 
meeting  will  be  held  December  3  and  4. 
1985.  The  Automated  Manufacturing 
Equipment  Technical  Advisory 
Committee  will  not  be  participating  in 
this  meeting.  The  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  meet 
December  4. 1985,  at  9:30  a.m.,  Herbert 
C.  Hoover  Building,  Room  6029, 14th 
Street  and  Constitution  Avenue  NW„ 
Washington.  DC. 

Agenda 

1.  Welcoming  remarks  by  the 
Chairman. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Programmable  controllers. 

5.  Automatically  Controlled  Industrial 
Systems  (ACIS). 

6.  Numerically  controlled  machines 
and  components. 

7.  Robots  and  sensory  systems. 

8.  Inspection  equipment. 

9.  Presses,  mills,  and  special  purpose 
machines. 

10.  Annual  report. 

Executive  Session 

11.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  will  be  open  to 
the  public  and  a  Umited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
1984,  pursuant  to  section  10(d)  of  the 


Federal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act.  Pub. 
L  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  cirder  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  (202) 
377-2583. 

Dated:  November  20, 1965.. 
Milton  M.  Baltas, 

Director  of  Technical  Programs.  Office  of 
Export  A  dministration. 

(FR  Doc.  85-28244  FUed  11-26-85;  8:45  am] 
suxmo  coDc  asi»-OT-M 


[C-333-502] 

Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  Deformed  Steel  Concrete 
Reinforcing  Bar  From  Peru 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  determine  that  certain 
benefits  which  constitute  boimdaries  or 
grants  within  the  mecming  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Peru  of  deformed  steel 
concrete  reinforcing  bar  (rebar).  The 
estimated  net  bounty  or  grant  is  1.82 
percent  ad  valorem  during  the  review 
period,  1984.  However,  we  have  verified 
that  after  the  review  period  and  before 
the  preliminary  determination,  the 
company  under  investigation  received 
export  rebate  certificates  (CERTEC) 
based  on  exports  to  the  Untied  States  in 
August,  1985.  Therefore,  we  are 
adjusting  the  cash  deposit  rate  to  reflect 
the  receipt  of  benefits  under  this 
program.  We  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  rebar  from 
Peru  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice,  and  to  require  a  cash  deposit  on 
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such  cnltics  of  retMrin  tbv  ■Jiiuuiif 
equal  to  29.98  percent  ad  rtdanm. 

fcl-HCIIVt  OATC  November  27.  ISBS. 


Lauca  Wiafeey,  David  Leviae,  or 
Barbara  TiUouiw  Office  of 
Invesd^ationa.  loiport  AdminMtratieB. 
Intematioaal  Trade  Adiauiistration,  IXS. 
DepastneiU  of  Connnerce.  Mtb  Street 
and  Coaetitwtion  Avenue.  NW., 
Washington.  DC  J02aO(  teleplioBc:  (20e) 
377-016a  377-0186.  or  ^7-2«38. 


Final  Deteiminatinn  and  Order 

Baaed  en  ov  inveetigelioa,  «*e 
detemine  thai  certam  benefit*,  which 
constitute  bo— tiet  or  grants  withiii  the 
meaatag  of  section  303  of  the  Tariff  Act 
of  19301  as  ameaded  (the  Act),  are  being 
provided  to  manuiactereni,  prodecers, 
or  exporters  in  Peru  of  rebar.  For 
purposes  of  this  inyestigatioo.  the 
following  programs  are  found  to  confer 
bounties  or  grants: 

•  Certificate  of  Tax  Rebate  System 
(CERTEXJ. 

•  Equity  Infusions  into  SIDERPERU. 

•  Capitalization  of  Debt  and  Tax 
LiabilTly. 

•  Regional  Incentives  under  the  1982 
Industrial  Law. 

We  detonme  the  estimated  aet 
booBty  or  pairt  to  be  29.98  percent  od 
valorem  for  rebar. 

Case  History 

On  ]une  13. 1985,  we  received  a 
petition  fmm  Fforida  Steel  Corporstion 
of  Tampa,  Florida  and  Chaparral  Steel 
Company  of  Midlothian.  Texas,  on 
behalf  of  the  U.S.  industry  producing 
rebar.  hi  eemptiance  with  the  fih'ng 
requbements  of  |  355.26  of  tmr 
regulations  (19  CFR  355.26},  the  petrtjon 
alleged  that  mamrfacturers.  prodHcers, 
or  exporters  in  Peru  of  rebar  receive, 
directly  or  indirectly,  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Aet. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  conntervailing  du^  investigation,  and 
on  July  3, 1965,  we  initiated  the 
investigation  (50 FR  28230).  We  stated 
that  we  expected  to  issae  our 
prefiminary  determination  by  September 
6. 

Smce  ^ni  is  not  a  "coimtry  under  the 
Agreement"  within  the  meaning  of 
section  701(b}  of  Ae  Act  (and  the 
merchandise  being  investigated  is 
dutiable),  petitioners  are  not  required  to 
allege  that,  and  the  U.S.  fartemational 
Trade  Comnnssien  is  not  requiied  to 
determine  whetfier,  imports  of  this 
prodaef  nMrteriafly  injure,  or  threaten 


materia  liijuij  to,  s  U.S.  htdoetry  (19 
U.S.C.  1303(a)(1)  (h)). 

We  presented  detailed  government 
and  company  questionnaires  to  ttie 
government  of  Pbru  on  July  12, 1985. 
Partial  responses  were  received  on 
August  23, 1985,  ftoxa  the  government  of 
Peru,  Eknpiesa  Sderui:gica  del  Peru 
(SIDERPERU},  and  Aceros  Arequipa  II, 
S  j\.  (ABEQUPA)  Laninadera  del 
PacifkOi  SiA.  respoaded  that  it  does  not 
produce  rebar  and  Aceros  Areqaipa 
responded  that  it  dees  not  export  rebar. 

Ob  SepteMber  a.  19ft&.  we 
preliminarily  detenraned  that  benefits 
constitBting  booitfies  or  grails  within 
die  meaning  o£  the  couatervaihnc  doty 
law  ate  being  provided  ta> 
m— iifacturers.  producers,  or  exporters 
in  Peni  of  reber  (50  FR  37566).  We  based 
this  preliniBary  detetraination  on  best 
inform^ian  availabke  as  required  under 
S  355.39  of  oar  regalations  (19  CFR 
355.3^  because  we  bad  not  yet  received 
complete  responses  to  our 
questionnam. 

We  received  p»tiaUy  transtated 
flnaaditl  stateracats  of  SIECRPERU  on 
SepteadierlS.  Ob  September  30, 
complete  reeporaes  from  SIDERPERU 
and  the  government  of  Peru  were 
submitted.  Verification  was  conducted 
with  the  government  of  Peru  and 
SIDERPERU  from  October  14  through 
October  20  in  Lima,  Peru. 

A  bearing  was  requested  and  took 
place  on  October  31, 1965.  We  received 
briefs  from  the  parties  to  the  proceeding 
on  October  25.  and  November  6,  and 
rnuiiafuls  on  the  veriTication  reports  on 
November  12. 

In  their  pre-hearing  brief,  at  the 
hearing,  and  in  their  post-hearing  brief 
respondent*  argued  that  petitioners  lack 
standing  in  this  countervailing  doty  case 
becaose  of  a  failure  to  show  that  their 
petition  was  filed  on  behalf  of  an 
industry.  On  November  4,  petitioners 
submitted  a  letter  from  The  Steel  Bar 
Mills  Association.  The  letter  stated  that 
the  Association's  members  account  for 
three  quarters  of  rebar  production  in  the 
United  States  and  that  they  strongly 
support  the  petition.  We  have  reoeived 
no  indication  of  any  domestic  producer's 
oppositfOD  to  this  investigation.  For 
farther  discussion  of  this  argument  see 
"DOC  Position"  on  "Respondents' 
Conunerrf  1". 

Soape  el  brveatication 

Pot  purposes  of  this  investigation  the 
term  deformed  steel  concrete  reinforcing 
bar  covers  hot-rolled  steel  bars,  of  solid 
cross  section,  having  deformation  of 
varions  patterns  on  their  surfaces  which 
are  currently  dassifiable  in  the  Tariff 
Schedaies  of  the  United  States. 


Annotated,  (TSUSA)  onder  item 
numbers  908.7000  and  806.9100. 

Deformed  steel  concrete  reinforcing 
bars  are  hot-rolled  bar  products, 
consisting  of  special  deformed  sections 
used  to  resist  tension,  compression, 
temperature  and/or  shear  stresses  for 
reinforcing  concrete.  The  category 
includes  ou  defuniied  concrete 
reinforcing  bars  raffed  from  new  biffet 
steei,  raff  steef,  or  axfe  steef  hittudiiiy 
straight  kngtfis  and  coils. 

AaalvsiaofPtograaM 

Throu^ont  this  notiee,  we  refer  to 
certain  general  principres  applied  to  the 
facts  of  thia  inveatigatioa.  These 
priacipte*  are  described  is  tin 
"Subsidies  Appendix"  attached  to  the 
notice  ol  CoM-RoUed  Carbom  Steti  Flat- 
Rolled  Products  from  Argentina;  Pinal 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  which  was  published  in  the  April 
26, 1984.  issue  of  Ae  Federal  RegMa*  (49 
PR  18006). 

The  response  prov  ided  by  Arequipa 
indicated  that  Areqaipa  is  not  exporting 
rebar  to  die  United  States  and  has  not 
exported  rebar  to  the  United  Stales  in 
the  past  The  only  known  producer  and 
exporter  of  rebar  to  the  United  States  is 
SIDERPERU. 

For  purpose*  of  Uiis  final 
deterrainatioa.  the  period  for  ariiich  we 
are  measuring  bounties  or  graats  (the 
review  period)  is  calendar  year  1984. 

Petitioners  alleged  that  SIDERPERU 
has  been  both  unequityworthy  and 
uncreditworthy  since  1979.  We  have 
consistently  held  that  government 
provisioB  of  eifutty  does  not  per  «e 
confer  a  bomty  or  grant  Govcmiaent 
equity  purchases  bestow 
countervailabie  bounties  or  grmts  oidy 
when  they  occur  oa  tenns  inconsistent 
with  ccunmercial  considerations.  When 
there  is  no  market-determined  price  for 
equity,  it  is  necessary  to  determine 
whether  equity  purchaaes  in  the 
company  are  reasonable  commercial 
investments.  SIDERPERU's  shares  are 
not  publicly  traded  and  there  are  no 
market-determined  prices  for  its  shares. 
Therefore,  we  needed  to  determine 
whether  SIDERPERU  was 
"equityworthy"  for  the  period  1979 
through  1964. 

To  autke  this  deternainatioa,  we 
reviewed  awi  assesaed  ftnaacial 
statements  from  1976  to  1984.  In 
analyzing  the  financial  statements,  we 
considered  the  impact  of  the  accounting 
practices  used  by  the  company  on  its 
overall  fiaancial  results,  in  this  review, 
we  analyzed  the  results  and  evaluated 
the  information  from  the  viewpoint  of  an 
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investor.  This  review  included  analysis 
of  the  following  ratios: 

•  Rate  of  return  on  sales  and  equity. 

•  Gross  margin  to  sales. 

•  Financial  expanses  to  sales. 

•  Cash  flow  to  debt  service  payments. 

•  Current  ratio. 

•  Debt  to  equity. 

Based  on  our  review  of  the  financial 
statements,  company  and  government 
responses,  and  verification,  we 
determine  that  the  government's  equity 
infusions  into  SIOERPERU  were  on 
terms  inconsistent  with  commercial 
considerations  from  1981  throi^  1864. 

We  did  not  assess  whether 
SIOERPERU  is  uncreditworthy  because 
we  have  determined  that  no 
countervailable  long-term  loans  or  loan 
guarantees  are  being  provided  to 
SIOERPERU. 

Based  upon  our  analysis  of  the 
petition,  the  responses  submitted  by  the 
government  of  Peru  and  SIOERI^RU  to 
our  questionnaries,  veridication,  and 
briefs  submitted  by  both  petitioners  and 
respondents,  we  determine  the 
following. 

I.  Programs  Deteimlned  to  Confer 
Boundes  or  Grants 

We  determine  that  boimties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Peru  of  rebar 
under  the  following  programs. 

A.  Certificate  of  Tax  Rebate  System 
(CERTEX) 

Under  this  program,  qualifying 
exporters  are  eligible  to  apply  for 
certificates  issued  by  the  government  in 
amounts  equal  to  a  percentage  of  the 
f.o.b.  invoice  price  of  export  shipments. 
The  applicable  CERTEX  percentage  is 
determined  according  to  whether  the 
exports  are  classified  as  being  of  low, 
medium,  or  high  value  added  and 
whether  they  are  produced  outside  of 
the  Province  of  Lima  and/or  the 
Constitutional  Province  of  Callao.  Once 
the  gross  amount  of  the  rebate 
certificate  is  determined,  two  percent  of 
this  amount  is  issued  to  the  Fund  for  the 
Provision  of  Nontraditional  Exports 
(FOPEX),  and  10  percent  is  issued  to  the 
Provisional  Municipal  Town  Council  of 
the  nHUiicipalify  from  which  the  product 
originated.  The  exporter  then  receivers 
the  balance,  88  percent  of  the  gross 
amount.  The  value  of  the  certificate  is 
expressed  in  soles  as  determined  by  the 
official  exchange  rate  on  the  day  of 
shipment.  CERTEX  certificates  may  be 
applied  against  taxes  owed  the  Peruvian 
government  or  they  may  be  negotiated 
as  commerical  paper. 

The  CERTEX  program  is  specifically 
export  oriented;  the  amount  of  benefits 
available  under  the  program  is  based 


solely  on  export  performance.  We  have 
considered  and  rejected,  based  on  all 
information  submitted,  the  respondents' 
contention  that  CERTEX  is  a  bona  fide 
rebate  of  indirect  taxes  and  import 
duties.  See  "DOC  Position"  on 
"Respondents'  Comment  2". 

SIOERPERU  did  not  participate  in  this 
program  during  the  review  period. 
However,  we  verified  that  after  the 
review  period  and  prior  to  our 
preliminary  determination,  SIOERPERU 
received  CERTEX  rebate  certificates 
based  on  exports  of  rebar  to  the  United 
States  in  August  1985.  Since  receipt  of 
these  rebate  certificates  constitutes 
usage  of  the  program  by  SIOERPERU 
with  regard  to  rebar  exports  to  the 
United  States,  and  since  we  are  able  to 
quantify  the  countervailable  benefits  of 
this  program,  we  are  adjusting  the  cash 
deposit  rate  accordingly. 

To  calculate  the  benefit  derived  from 
this  program  we  multiplied  the  CERTEX 
rate  approved  for  rebar  (32  percent)  by 
the  percentage  of  the  gross  rate  actually 
received  (86  percent).  On  this  basis,  we 
determine  that  the  cash  deposit  rate 
should  be  adjusted  to  reflect  receipt  of 
an  estimated  net  bounfy  or  grant 
conferred  by  this  program  of  26.16 
percent  ad  valorem. 

B.  Equity  Infusions  Into  SIOERPERU 

Petitioners  alleged  that  SIOERPERU, 
the  government-owned  producer  of 
rebar,  has  received  substantial  infusions 
of  capital  from  the  Peruvian  government 
beginning  in  1979  and  that  these  equify 
infusions  are  on  terms  inconsistent  with 
commercial  considerations. 

For  purposes  of  the  preliminary,  using 
best  information  available,  we 
determined  that  SIOERPERU  had  been 
unequityworthy  since  1979  and  that 
government  equify  infusions  between 
1979  and  1984  conferred  a  bounty  or 
grant  because  they  were  made  on  terms 
inconsistent  with  commercial 
considerations.  Our  preliminary 
calculation  was  based  on  the  yearly 
increased  in  capital  as  reported  on 
SIDERPERU's  financial  statements. 

At  verification  we  found  that  part  of 
each  year's  capital  increase  is 
comprised  of  a  "revaluation  surplus", 
which  involves  a  revaluation  of  the 
company's  assets  to  take  into  account 
the  effects  of  inflation.  Decree  Law  No. 
21694  establishes  the  revaluation 
process  and  the  annual  revaluation  rate 
applied  to  all  Peruvian  companies.  We 
verified  that  D.L.  21894  applies  equally 
to  all  companies  in  Peru. 

Because  D.L.  21694  does  not  provide  a 
benefit  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  we  determine  that  the  portion 
of  SIDERPERU's  yearly  increases  in 


equity  comprised  of  "revaluation 
surplus"  does  not  confer  a  bounfy  or 
grant 

However,  the  government  did  make 
actual  equity  infusions  in  SIOERPERU 
between  1979  and  1964.  As  stated  in  the 
"Analysis  of  Programs  "  section  of  this 
notice,  we  determine  that  from  1981 
throu^  1964  SIOERPERU  was 
unequityworthy.  Therefore,  the 
government's  equify  infusions  were  on 
terms  inconsistent  with  commercial 
considerations  for  1981  through  1964, 
and,  as  such,  confer  a  bounty  or  grant 

To  calculate  the  benefit  we  followed 
the  rate  of  return  shortfall  methodology 
outlined  in  the  Subsidies  Appendix  We 
used  the  rate  of  return  on  U.S. 
Investment  in  Peru  (published  in  the 
Survey  of  Current  Business)  as  the  best 
information  available  for  a  national 
average  rate  of  return  on  equify.  We 
subtracted  SIDERPERU's  rate  of  return 
on  equity  during  the  review  period  from 
this  national  rate  of  retiun.  We  then 
multiplied  the  difference  by  the  amount 
of  all  equify  infusions  made  from  1961 
through  1964  and  divided  this  product  by 
total  1984  sales.  On  this  basis,  the 
estimated  net  bounty  or  grant  is  0.94 
percent  ad  valorem. 

C.  Capitalization  of  Debt  and  Tax 
Liability 

Petitioners  alleged  that  the 
government  of  Peru  has  permitted  the 
forgiveness  of  debt  and  capitalization  of 
debt  At  verification  we  found  no 
evidence  of  forgiveness  of  SIDERPERU's 
debt  However,  under  Supreme  Decrees 
Nos.  57&-83-EFC  and  574-63-EFC  ("S.D. 
575"  and  "S.D.  574")  of  December  16, 
1983,  the  government  of  Peru  authorized 
the  capitalization  by  SIOERPERU  of 
certain  of  its  tax  obligations,  interest 
due  and  loan  principal.  The  entire  tax 
obligation  and  interest  due  were 
captialized  and,  of  the  authorized 
amount  of  loan  principal  that  could  be 
capitalized,  only  a  portion  was  actually 
assumed  by  the  government  and 
capitalized  by  SIOERPERU.  Both  the 
S.D.  575  and  S.D.  574  capitalizations 
were  reflected  in  SIDERPERU's  1984 
balance  sheets  and  financial  statements. 

We  treat  the  capitalization  of  debt  as 
an  equity  infusion  by  the  government 
Accordingly,  the  benefit  from  the 
capitalization  is  included  in  the  ad 
valorem  rate  specified  for  equify 
infusions  in  the  section  on  "Equify 
Infusions  into  SIOERPERU "  above. 

D.  Regional  Incentives  Under  the  1982 
Industrial  Law 

Petitioners  alleged  that  under  the  1962 
Industrial  Law,  Peruvian  firms  are 
provided  with  tax  incentives  for 
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investment  outside  the  Department  of 
Lima  or  the  Province  of  Callaa 
At  verification  we  found  that 
SIDERPERU  took  a  15  percent  deduction 
for  decentralization  as  listed  in  the 
annex  tax  return  filed  in  1904.  Because 
this  tax  deduction  is  limited  to 
companies  located  in  speciSc  regions, 
we  determine  that  it  is  countervailable. 
To  calculate  the  benefit  arising  ftooi  this 
program,  we  allocated  the  amount  of  the 
deduction  claimed  on  the  tax  return 
filed  in  1984  over  SEDERPERlTs  total 
sales  for  1964.  On  this  basis,  we 
calculate  an  estimated  net  bounty  or 
grant  of  0.88  percent  od  rahretn. 

IL  Piograns  Detaomiiad  Not  To  Confar 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Peru  of  rebar 
under  tfie  folkrwing  programs: 

A.  Long-Term  Loans  From  COFIDE 

Petitkmers  aUeged  that  SIDERPERU 
received  pief erentiai  loam  from  the 
Peruvian  govemneot  through  Banco 
Industrial  Del  Peru  and  COFIDE.  At 
verification  we  found  that  SIDERFGRU 
had  no  loans  outstanding  from  Banco 
Industrial  del  Peru.  We  also  learned  dnrt 
SIDERPERU  is  required  by  law  to  work 
with  the  Banco  de  la  Nacion  for  short- 
term  lending.  For  a  discussion  of  short- 
term  loans,  see  the  section  on  "Sbort- 
teriB  Loans"  below. 

With  respect  to  bi^-tenn  financing, 
we  found  that  COFIDE  is  the  only  loi«^ 
term  lending  agency  ia  Peru.  We  verged 
that  a  number  of  firms,  both  pubhc  and 
private,  in  a  wide  variety  of  industries 
such  a  mining,  paper,  glass, 
transportatioa  and  hotels  received  kui^- 
term  loans  from  CmDE  and  that  tke 
interest  rates  charged  did  not  vary  by 
industry.  Therefore,  we  determine  that 
long-term  loans  from  COFIDE  are  not 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  and  thus  do  not  confer  a 
bounty  or  grant. 

B.  Loan  Guarantees  From  COFIDE 

Petitioners  aUeged  that  SIDERPERU 
received  preferential  loan  gnaraotees 
from  the  Peruvian  govenunent  through 
COFIDE. 

We  found  that  verification  that  the 
charge  on  guarantees  is  one  of  the  ways 
COFIDE  makes  money  and  that  public 
and  private  companies  pay  comparable 
rates  for  these  guarantees. 

At  verification  we  also  looked  at 
acturi  loan  guarantee  contracts  for  a 
variety  of  public  enterprises,  including 
SIDERPERU.  two  pcivate  textile 
companies  and  one  private  steel 
company.  The  rates  charged  to  all  these 


companiee  for  COFIDE  guarantees  were 
all  within  the  same  range. 

Tbeiefore.  we  detenoine  that  CCfflDE 
guarantees  are  not  Inited  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  rndastries  and  that 
COFIDE  loan  guarantees  do  not  confer  a 
boaty  ta  grant. 

C.  Short-term  Loans 

We  investigated  the  receipt  by 
SIDERPERU  of  ahoft-tem  financing.  At 
verification  we  found  that,  to  accpiire 
short-term  loans.  Sn)ERPERU  is 
required  by  law  to  «n»k  with  the  Banco 
de  la  Nacion  fBLN).  SU^RPERU 
receives  a  credit  hne  froin  the  BLN  to 
pay  for  inports.  The  rates  paid  to  BLN 
for  short-term  financing  we  foand  to  be 
on  coBinefdal  terms. 

Therefore,  wc  determine  that  the 
BLN's  lending  terms  yre  not  inconsistent 
with  commercial  c(H»iderat»ons  and 
that  short-term  loam  from  the  BLN  do 
not  confer  a  bounty  or  grant. 

m.  Pn^rams  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs,  listed  in  the  notice  of 
"Initiation  of  Countervailing  Doty 
Investigation",  were  not  used  by  the 
manafactnrers,  producers,  or  exporters 
in  Peru  of  rebar. 

A.  Nontraditionai  Export  Pond  (FENT) 

Petitioners  alleged  that  the  Peruvian 
government  provides,  throu^  FENT, 
short-term  preferential  financing  such  as 
pre-shipmenf  credit  or  post-shipment 
credit,  to  exporters  of  nontraditionai 
goods.  We  verified  that  during  our 
review  period  SIDERPERU  did  not 
receive  any  financing  from  FENT.  In 
addition,  we  found  no  evidence  that 
SIDERPERU  received  FENT  loans  on  the 
shipments  of  rebar  to  the  United  States 
that  occurred  subsequent  to  our  review 
period. 

B.  Law  for  the  Promotion  of 
Nontraditionai  Goods  (the  Export  Law, 
Articles  8,0,10,11. 12, 13, 14.  16,  23  and 
31) 

Petitioners  alleged  that  the  Export 
Law  provides  various  incentives  to 
enterprises  that  export  a  certain 
percentage  of  their  annual  prodiKtion. 

During  our  review  period  SIDERPERU 
did  not  export  any  products  and  was 
therefore  not  eligible  to  receive  benefits 
under  the  Export  Law.  We  verified  that 
SIDERPERU  did  not  use  any  articles  of 
the  Export  Law  during  our  review 
period.  We  also  verified  that 
SIDERPERU  was  not  eligible  to  receive 
benefits  from  the  Export  Law  during 
1983. 


C.  Export  ProMiatim  Fund  (FCX*EX) 

Petitioners  alleged  tfiat  FOPEX,  a 
govtmnenf  agency,  maintatnt  its  own 
programs  of  direct  support  to  exporters 
in  the  form  of  loans  and  h>an  guarantees 
at  preferential  rates. 

We  verified  that  FOPEX  is  an  agency 
that  organizes  export  promotional 
activities  such  as  advertising,  marketing 
and  trade  fairs  for  any  company  in  Peru, 
and  that  it  has  no  lencfing  capacity.  We 
verified  that  SIDERPERU  did  not  receive 
loans  or  loan  guarantees  from  FOPEX  at 
preferential  rates.  We  also  verified  that 
SIDERPERU  did  not  receive  any 
advertising  or  marketing  assistance  from 
FOPEX. 

D.  Peruricm  Export  Credit  Ineurance 
Company  SA.  (SECREX) 

Petitioners  alleged  that  SECREX 
provides  insurance  to  exporters  on 
terms  inadequate  to  cover  long-term 
operating  costs  and  losses.  We  verified 
that  SIDERPERU  did  not  use  the 
services  of  SECREX  during  the  review 
period. 

E.  Exemption  of  Import  Duties  on  Raw 
Material  Inputs 

Petitioners  alleged  that  key  industries 
in  Peru,  including  rebar  producers,  are 
exempted  from  paying  tariffs  on 
imported  raw  materials  which  are 
unavailable  in  Peru.  Petitioners  further 
alleged  Aiat  import  duties  on  high 
temperature  silicon  bricks  used  fn  Mast 
furnaces  may  have  been  selectively 
lowered  tqr  the  goveraaenL 

We  verified  the  SIDCRPERU  did,  in 
fact  pay  import  dttties  on  imported  raw 
material*  dwing  the  review  period.  We 
also  verified  that  the  import  duty  on 
silicon  bricks  had  not  been  lowered  by 
the  govenunent  during  our  review 
period. 

F.  RehnbtTTsement  of  Duties 

Petitioners  alleged  that  SIIKERPERU 
plans  to  reimburse  the  U.S.  importers  for 
any  countervaiUiig  duties  assessed  by 
the  Department  of  Commerce. 

At  verification  we  found  that,  in  the 
original  letter  of  credit  between 
SIDERPBUJ  and  the  U.S.  importer,  the 
importar  had  incfaded  a  sentence  stating 
that  ia  the  event  a  oountervaih'i^  duty  is 
levied  by  the  U.S.  Government,  the 
seller  agrees  to  absorb  the  duties.  We 
also  fbiuid  a  modification  to  the  origiaal 
letter  of  credit  delating  the  entire  clause 
concerning  countervailing  duties,  and 
nothing  found  subsequent  to  this 
modification  indicated  that  such  an 
agreement  exists. 

Thereiore.  we  determine  ikat  neither 
SIDERPERU  nor  the  govemraeat  of  Peru 
intends  to  leimburse  the  isoporter  for 


any  counter 

issue  will  be  examined  in  aivy 
administrative  review  of  this  order  that 
m»jf  occur,  under  section  751  of  the  Act. 

Comment  I:  Petttirmers  ai^ne  Aat  the 
review  period  should  iiudude  afl  of  WW 
and  thme  months  in  liBS  4tat 
encompem  'fl»e  imnt  concnt  and 
veriHable  information  available  on  all  of 
the  afleged  boontieB  and  wants. 

DOC  Awtfean:  AMioi^  our  leview 
period  is  calendar  jear  19M,  we  hare 
induded  the  two  shipments  of  rebar  to 
the  United  States  m  August.  19B5,  and 
the  benefits  received  ander  the  CHTTEK 
program  on  Bwsc  shipments,  to 
determine  our  cash  deposit  rate. 

Conment  2:  Fetitionets  n^ue  that  the 
Department  thovM  me  fte  same 
mettwdotogy  used  in  the  prHimimry 
detarnrinatiii  to  caloidate  d«e  (SRTEX 
benellls  raoeivBd  by  SIDQlPERlf . 
Petitioners  also  argue  that  CERTCX  is 
ncrt  a  bona  fide  rebate  or  drawbadc  of 
indiraot  toxea. 

DOC  Position:  For  the  prelimiaary 
determination,  our  methodology  was 
based  on  "best  iaiormation  available". 
At  veriBcation  we  were  able  to 
determine  the  exact  peroeatage  of  the 
CERTEX  rebates  applied  lor  aed 
received  by  SIDERPERU.  We  have  used 
these  actual  rates  in  calculating  the 
estimated  net  bounty  or  grant.  For  a 
/iianmtoa  of  MActhar  CERTCX  ojwgatoB 
as  a  ^efla/W«i«bAta«f  IndiKct  Ujoe*. 
see  "DOC  PoailMMi"<Hi  "Respoadems' 
Comment  2". 

Comment  3:  Petitioners  argue  that 
SflKXPERU  did  use  the  FENTfHMnding 
program  wtd  «ge  liw  Oepaitmeiit  to  re- 
exmiw  the  posaiUlity  that  SIDERPraU 
used  FENT  in  ooR^wiotion  wrid«  reoent 
shipmats  to  the  United  Stales. 

DOC amtiom:  At  verification  it  was 
estabfiahed  to  die  Oepartment's 
satisbuikM  that  SBJBKPERU  did  not  use 
the  FENT  financtiq  pm^am  during  tiie 
review  period  or  in  ooojonction  with 
recent  abqmwnts  to  the  United  States. 

Comment  4:  f%titieners  contend  that 
SIMRPERU  has  leoeived  substantiai 
and  coHitervailabie  infosaons  (rf  capital 
omI  other  ionas  of  dkecft  bomties  or 
gFaats  from  the  govenonent  of  Peru  and 
other  sources.  Petitioners  also  argae  that 
SIDERKJIU  is  onequityworthy. 

DOC  PositJoa:  For  the  Department's 
position,  see  the  sectioa  of  tiie  notice  on 
"Equity  lofaaians  into  SIDERPERU". 

Comment  S:  Petitioners  ai^e  that 
SIDERFEm/  received  loans,  loan 
guarantees  and  other  t>enerit8  on  a 
preferenbai  basis  and  on  preferential 
terms  froa  tbe  Penivian  govemoaenl 
throagh  the  Baaoo  indostriai  del  Fvn 
and  COFiOE,  awi  (hat  SIDERPERU  was 


•Bcradkwarthjr  «vfaen  it  reoeised  I 
loana. 

DOC  Aat^marOar  detenninatian  on 
bans  aad  loan  guaraaloes  is  wkhesaed 
in  the  sections  of  the  notioe  on  "Long- 
Temi  Loans  froai  COFIDE"  and  "Loan 
Guarantees  fron  GOFIDE". 

Comment  €:  Petitioners  contend  that 
the  Department  should  treat  foi^vea  or 
capitalized  debt  as  an  equi^  inf^^yifMi 
rather  than  a  government  loan. 

D(X  Position:  We  agree.  See  the 
section  of  the  notice  entitied 
"Capitalization  of  Debt  and  Tax 
Uability". 

Comment  7:  Petitioners  argoe  that 
aader  the  1962  faidastriai  Law.  Penivian 
nms  are  provided  vritii  generoas  tax 
incentives  for  investing  outside  tAie 
Department  of  Lima  or  the  Province  of 
Callaa  Petttkners  contend  that  tese 
benefits  should  be  countervailed 
aooordingly. 

DOCPositioa:  We  e^ee.  See  the 
section  on  "Rpgional  Incentives  under 
the  1QB2  In^istria]  Law". 

Comments:  Petitioners  ai;gue  that  the 
govonuaeat  of  Peru  and/ or  SIDERI'ERU 
agreed  to  absorb  or  reimburse  importers 
for  the  costs  of  any  countervailing  duties 
applied  against  rebar  shipped  under 
their  purcihase  order,  and  tiiat  we  should 
countervail  sxrch  an  agreement. 

DOC  Position:  Based  on  verification, 
we  are  satisfied  that  neither  Ae 
government  of  Pern  nor  SlDKRWiRU  has 
agreed  to  TeliMreise  amy  countervailing 
duties  assessed  on  rebar  exports  to  the 
United  Stetes.  However,  we  win  re- 
examine this  isme  in  any  admtnirtrative 
review  that  may  occur,  under  section 
751  of  the  Act 

Comment  St  Petitionera  argae  that  the 
Department  has  been  prejudiciri  to  tfaen 
in  the  administratioo  of  this 
investigation. 

DOC  Position:  We  received  compile 
responses  from  the  government  of  Peru 
and  SIDERPERU  and  these  responses 
were  verified  fully.  We  received  and 
thoroughly  considered  jjre-hearing  and 
post-hearii\g  briefs  and  comments  on  the 
verification  reports  from  petitioners  and 
respondents,  "nius.  we  have  not  been 
prejudicial  in  flie  administration  of  this 
case. 

Comnants  by  SespaBdams 

Comment  1:  Respondents  argue  that 
the  investigation  should  be  Fescinobdfay 
the  Department  because  petitioners  lack 
standing  and  that  petitioners  must  bear 
the  bruden  of  showing  proper  standing. 

DOC  Pmitkm:  In  their  petition,  filed 
on  }une  13.  IMS,  petitioners  asserted 
that  they  filed  this  case  on  behalf  <rf  the 
United  States  rebar  industry'.  On 
November  4  petitioaers  svbmittod  a 
letter  from  The  Steel  Bar  Mills 


Associalioo  sapyuitiiig  the  petition. 
According  to  the  letter,  The  Steel  Bar 
Mills  Association  is  the  principal 
Assooation  of  ttie  steel  niini-fflill 
indnstfy  in  the  United  States  and 
represents  25  U.S.  producers  of  rebar. 
No  member  of  the  industry  has  come 
forward  opposing  the  petition. 

In  this  case,  petitioners  have  shown 
industry  support  for  the  petition,  aad  we 
have  not  received  any  statements  in . 
opposition  to  the  petition  from  the  rebar 
industry.  Thus,  we  determine  that  there 
is  insufficient  evidence  to  warrant  a 
conclusioa  that  petitioners  have  not 
filed  "on  behalf  of  the  industry". 

Comment  2:  Respondents  argue  Ihat 
in  the  case  of  rebar,  CEarrEX  operates 
as  a  bona  fide  rebate  or  drawback  of 
indirect  taxes  and  import  duties  and 
that  the  Department  shoeld  dins  not 
countervail  the  CERTEX  rebates 
received. 

DOC  Position:  As  stated  in  Ae  notice 
on  FinaJ  Affirmative  Coimten'oiling 
Duty  Determination  and  Countervailing 
Duty  Order:  Certain  Apparel  from 
Thailand  (30  FR  9818).  we  apply  a  three- 
prong  test  in  determining  whether  a 
prograai  is  a  bona  fide  rebate  of  indirect 
taxes  and  drawback  of  import  dnties, 
First,  the  prolan  must  be  intended  to 
operate  ^  a  rdute  or  drawback  system. 
Next,  the  government  mast  properly 
ascertaUrthe  level  of  any  fixed 
drawback.  Finally,  the  drawback 
schedules  must  be  set  and  revised 
periodically  to  reflect  the  aoMMint  of 
duty  and  indirect  taxes  actually  paid. 

The  information  satnnitted  by 
reapondents  on  November  4  and  8 
supporting  their  contention  that 
CERTEX  is  a  tono  ^  rebate  of  flMMrect 
taxes  aad  import  daties  does  not  meet 
oortest 

There  is  no  indication  niat  me 
government  of  Pern  has  an  estabHshed 
83rstem  for  setting  and  maintaining 
COTHEX  rates  based  on  accurate 
stupes  and  reflecting  actual  amounts  Of 
duties  and  indirect  taxes  paid. 

In  addition,  respondents'  information 
was  submitted  too  late  to  allow  for 
verification. 

Comment  3:  Respondeats  ai^gue  that 
the  D^artment  was  correct  in  deducting 
contributions  to  the  two^unicipal 
townships  and  FOPEX  from  the 
CERTEX  rate  in  the  preliauaaiy 
determination. 

AOCA>s/i:ion:  We  a^oe.  See  sediaa 
on  "Certificate  ol  Tax  Rebate  Systea 
(CERTEX)". 

Comment  4:  Respondents  claim  that 
SIOEatfGRU  has  not  used  the  FENT 
program. 
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DOC  Position:  We  agree.  See  the 
section  on  "Non-Traditional  Export 
Fund  (PENT)". 

Comment  5:  Respondents  contend  that 
SIDERPERU  is  not  eligible  for  and  has 
not  used  Articles  8,  9. 12, 13, 14, 16.  23 
and  31  of  the  Export  Law. 

DOC  Position:  We  agree.  See  the 
section  on  "Law  for  the  Promotion  of 
Non-Traditional  Goods  (the  Export 
Law)". 

Comment  &  Respondents  argue  that 
regional  incentives,  tied  to  location  and 
not  to  exports,  should  be  measured 
against  total  sales. 

DOC  Position:  We  agree.  See  the 
section  on  "Regional  Incentives  under 
the  1982  Industrial  Law". 

Comment  7:  Respondents  argue  that 
the  Department  should  exclude  from  its 
computation  of  government  equity 
infesions  in  SIDERPERU  equity 
increases  due  solely  to  mandatory 
annual  revaluation  of  fixed  assets. 

DOC  Position:  We  agree.  See  the 
section  on  "Equity  Infusions  into 
SIDERPERU". 

Comment  8:  Respondents  contend  that 
SIDERPERU  has  been  equityworthy 
throughout  1979-1984. 

DOC  Position:  Based  on  a  review  of 
the  financial  statements  of  SIDERPERU 
for  the  years  1976-1984,  we  have 
determined  that  SIDERPERU  was 
equityworthy  in  1979  and  1980,  but  was 
not  equityworthy  from  1981  through 
1984.  See  the  section  on  "Equity 
Infusions  into  SIDERPERU". 

Comment  9:  Respondents  argue  that 
the  Department  should  not  use  short- 
term  soles  loan  rates  as  a  substitute  for 
the  national  average  rate  of  return  on 
equity  in  Peru  in  calculating  its  rate  of 
return  shortfall. 

DOC  Position:  Short-term  soles  loan 
rates  were  used  in  the  preliminary 
determination  as  the  substitute  for  the 
national  average  rate  of  return  on  equity 
because  these  rates  were  the  only  rates 
we  had  available  at  that  time.  We  have 
since  found  that  the  Survey  of  Current 
Business  publishes  information  on  the 
rate  of  return  on  U.S.  investment  in  Peru. 
We  believe  this  is  a  more  appropriate 
indication  of  the  national  rate  of  return 
on  equity  and  have  therefore  used  this 
rate  for  our  final  determination. 

Comment  10:  Respondents  argue  that 
the  government's  conversion  of  debt  to 
equity  in  SIDEftPERU  was  not 
inconsistent  with  commercial 
considerations. 

DOC  Position:  We  treat  conversions 
of  debt  to  equity  as  an  equity  infusion 
because  the  result  is  comparable  to  the 
government  providing  new  equity  funds 
which  are  used  to  retire  debt.  To  the 
extent  that  we  find  equity  infusions  to 
be  inconsistent  with  commercial 


considerations,  the  conversion  of  debt  to 
equity  is  similarly  inconsistent  with 
commercial  considerations  and  the 
benefit  to  the  recipient  firm  is  the  same 
as  from  an  equity  infusion. 

Comment  11:  Respondents  argue  that 
long-term  loans  to  SIDERPERU  from 
COFIDE  are  not  countervailable 
because  COFIDE  lends  to  all  industrial 
sectors  in  Peru. 

DOC  Position:  We  agree  that  long- 
term  COFIDE  loans  are  not 
countervailable.  See  the  section  on 
"Long-term  loans  from  COFIDE". 

Comment  12:  Respondents  qjaim  that 
SIDERPERU  was  creditworthy  when  the 
long-term  liabilities  on  its  books  as  of 
December  31, 1984  were  originally 
inoirred. 

DOC  Position:  We  have  determined 
that  the  long-term  loans  to  SIDERPERU 
are  not  countervailable;  therefore,  the 
issue  of  creditworthiness  is  moot. 

Comment  13:  Respondents  aigue  that 
short-term  soles  loan  rates  for  1984  are 
an  inappropriate  benchmark  for  long- 
term  loans  entered  into  by  SIDERPERU 
in  prior  periods. 

DOC  Position:  Since  we  have 
determined  that  long-term  loans 
provided  to  SIDERPERU  are  not  limited 
to  an  enterprise  or  industry  or  group  of 
enterprises  or  industries,  and  thus  not 
countervailable,  the  issue  of  which 
benchmark  rate  to  use  is  moot. 

Comment  14:  Respondents  claim  that 
COFIDE  loan  guarantees  are  generally 
available  in  Peru  and  are  made  on 
commercial  terms. 

DOC  Position:  We  agree.  See  the 
section  on  "Loan  Guarantees  from 
COFIDE". 

Comment  15:  Respondents  argue  that 
petitioners'  contention  regarding  the 
reimbursement  of  duties  agreement  is 
baseless. 

DOC  Position:  Based  on  our 
veriHcation,  we  have  determined  that 
neither  the  government  of  Peru  nor 
SIDERPERU  intends  to  reimburse 
countervailing  duties  on  shipments  of 
rebar  to  the  United  States.  However,  we 
intend  to  reexamine  this  issue  in  any 
administrative  review  of  the  order 
which  may  occur  under  section  751  of 
the  Act 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  the  data  used  in 
making  our  final  determination.  During 
this  verification,  we  followed  normal 
procedures,  including  inspection  of 
documents,  discussions  with 
government  officials  and  on-site 
inspection  of  SIDERPERU's  records. 


Administrative  Procedures 

The  Department  has  afforded 
interested  parties  an  opportunity  to 
present  oral  views  in  accordance  with 
its  regulations  (19  CFR  355.35).  A  public 
hearing  was  held  on  October  31, 1984.  In 
accordance  with  the  Department's 
regulations  (19  CFRa55.34(a)),  all 
written  views  have  been  received  and 
considered.  The  suspension  of 
liquidation  ordered  in  our  preliminary 
affirmative  countervailing  duty 
determination  shall  remain  in  effect 
until  further  notice.  The  estimated  net 
bounty  or  grant  for  duty  deposit 
purposes  is  29.98  percent  ad  valorem. 
We  are  directing  the  United  States 
Customs  service  to  require  a  cash 
deposit  in  the  amount  indicated  above 
for  each  entry  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

This  notice  is  published  in  accordance 
with  sections  303  and  706  of  the  Act  (19 
U.S.C.  1303, 1671e). 
Wimam  T.  Aidiey. 
Acting  Assistant  Secretary  for  Trade 
Administration. 
November  20. 1965. 

[FR  Doc.  85-28280  Filed  11-20-85;  8:45  am] 
BlUJim  cooc  Mio-oe-« 


Notic*  Of  PetttlcfM  by  Producing  Firms 
for  Determinations  of  EligltHlity  to 
Apply  for  Trade  Adfustmsnt 
Assistance 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the 
following  firms:  (1)  Bixby  International 
Corporation,  53  Warren  Street, 
Newburyport,  Massachusetts  01950, 
producer  of  footwear  components  and 
fabric  sheet  materials  (October  22, 1985): 
(2)  Continental  Plastics  &  Chemicals, 
Inc..  10  Production  Way,  Avenel.  New 
Jersey  07001,  producer  of  vinyl  sheeting 
(October  28, 1985);  (3)  Whirlwind,  Inc.. 
4302  Shilling  Way,  Dallas.  Texas  75237. 
producer  of  woodworking  machinery 
(October  28, 1985);  (4)  Electro-Catheter 
Corporation,  2100  Felver  Court,  Rahway, 
New  Jersey  07065,  producer  of  catheters 
and  other  cardiovascular  devices 
(October  30. 1985);  (5)  Turbo 
Manufacturing  Corporation,  P.O.  Box 
1205,  Jamestown,  New  York  14701, 
producer  of  coin  banks  (October  30, 
1985);  (6)  General  Film  Products,  Inc.. 
107  Trumbull  Street,  Elizabeth,  New 
Jersey  07206,  producer  of  plastic  bags 
and  dropcloths  (October  31, 1985);  (7) 
Jorita  Manufacturing  Company,  Inc.,  40 
Brown  Avenue,  Springfield,  New  Jersey 
07061,  producer  of  computer  parts,  other 
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metal  stanpiiss,  and  etocmtri  i 

parts  (October  31.  UK):  W  H«^«y*« 
Skin  Diving  Sxip^fy,  jnc,  2S0S  SostJi 
252nd  Street,  Kent,  Washiqjtiw  se032. 
producer  of  wel  suits  .and  .accessories 
(October  3X  1885);  (9)  Tobin-Haminon 
Company,  Inc.,  P.O.  Box  227.  Mansfield, 
Missouri  65704,  producer  of  children's 
footwear  tNovember  1,  T985);  (it))  Cuba 
Specialty  Manufacturiiig  Comitany.  Inc.. 
P.O.  195.  Fillmore.  New  York  14735. 
pradacer  of  crab  «ad  niiwow  tr»p»  and 
eel  pots  (Nevenber  1,  tm&)i  (11  j 
Ridgeliae  ladutries.  inc.,  PJi.  Bok  iSSi. 
diqrtoik  New  i«nsejr  1S624.  producer  «f 
tents  INovMiber  1, 1985):  {I2j  Awitiet. 
loc^  PX).  Bok  1001.  W«fapetoa.  North 
Dakota  58075,  producer  of  trupk  bodies, 
agricultiird  equipment  and  tricycles 
(November!,  1985);  (13)  Hoyt  ft 
Worthen  Tanning  Corporation.  TO 
Railroad  Street.  Haverhill 
Massachusetts  01830,  processor  of 
leather  fNorember  4. 1985);  (14)  May 
Jewelry  Company,  Inc.,  880  Dyer 
Avemie.  Cranston,  Wrode  island  «2920, 
producer  of  jewelry  (November  4, 19B5); 
tlSJ  Devar,  hrc.,  706  Bostwick  Avenue, 
Bridgeport,  Ctsmnecticut  06605,  prodncer 
of  computer  eomponents  and  process 
control  instruments  (November  5. 1985); 
(16)  Craft.  Inc.,  P.O.  Box  47,  South 
Atrtebore.  MasMdrasetts  02703. 
producer  of  spring  dips,  jewehy 
findings,  hinges  and  other  hardware 
(November  6, 1985h  (17)  Great  Circle 
ProdoctB.  Inc..  1421  North  State  Street 
Beliingham,  Washington  98225,  producer 
of  oak  household  and  office  furniture 
(November  7, 1985);  (18)  Standard 
Optical  Manefacturing  Company,  42 
Okner  Parkway,  Livingston.  New  Jersey 
07039.  producer  of  eye^ass  frame  parts 
(November  7. 19B5);  (W)  John  Roth  & 
Sons,  5424  South  43rd  Street,  Omaha, 
Nebraska  «81^,  producer  of  meat  and 
cattle  hides  (November  7, 1985);  (20) 
Cases,  Inc.,  18«E  Stone  North,  Seattle. 
Washington  98153,  prodncer  t)f 
instrmnent  and  equipment  caaes 
(November  7, 1985);  (21)  Don  J. 
Wickham.  Inc..  Route  414.  Hector.  New 
York  14841,  producer  of  grapes  and  wine 
(November  7, 1985);  (22)  ElHott  Metal 
Works,  P.O.  Box  66^5,  GreenviHe,  South 
Carolina  29684,  producer  of  textile 
machinery  and  parts  (November  8, 
198S);  (2S)  Hok)  Holo  Apparel  Inc..  1S05 
Dillingham  Bonlevard,  Room  302, 
Honolulu,  Hawaii  96817,  producer  of 
men's  shirts  and  women's  dresses  and 
blouses  (November  8, 1985);  (24)  Puritan 
Industries,  Inc.,  P.O.  Box  172. 
Colllnsville,  Connecticut  06022,  producer 
of  industrial  sewing  machines  and  parts 
(November  12, 1985);  (25)  Cape  Dory 
Yachts.  Inc^  180  Middieboro  Avenue. 
£as!t  Taunton.  Massadni8ettB0271B, 


pioducer  of  sailboats  (Noveaber  12. 
198S):  (28)  A.  C.  Uwrenoe  Leather 
Company.  Inc.,  Oaavers  Industrial  Paiiu 
Danvers,  Massachusetts  01923, 
processor  of  leather  (November  U. 
1985);  (27)  The  ASCO  Wire  A  Cable 
Company,  412  Housatonic  Avenue. 
Bridgeport,  Cemectioat  06608,  prodocer 
of  wire  (November  13, 1985);  (2<Q  Lile 
k4amifacturing  CooipaQy,  Inc.  20 
Meridian  Street  East  Boston. 
Massachusetts  02128.  producer  of  baby 
harnesses  (November  13, 1985):  (29) 
Early  American  Fence  Company.  P.O. 
Box  166,  Powers,  ^fichigan  49874, 
proditcer  of  fencing  (November  13. 1985); 
(31^  Seitz  Maaufactaring  Company,  fcia, 
3645  West  Elm  Street,  Milwaukee, 
Wisconsin,  53209,  prodooer  of  steel 
hydraulic  cylinders  (November  13. 1985); 
(31)  Volcan  Fabricating  Company,  faic, 
864  West  Street,  Watertown.  Wisconsin 
53094,  producer  of  stoves,  furnaces, 
fireplaces  inserts  and  sateHite  dish 
antennae  (November  13. 1985);  (32) 
Wolverine  Knittittg  Mills,  Inc.,  1400 
South  Lincoln  Street,  Bay  City,  Michigan 
48708.  producer  of  ivoraen's  robes, 
gowns  and  pajamas  [November  13. 
1985);  (S3)  Keneiigy  Corporation.  3647  All 
American  Boulevard,  Orlando,  Florida 
32810-4768,  producer  of  skylights 
(November  14. 1985);  (34)  Susan 
Sandhaus,  Ina,  3380  Livonia  Avefme, 
Los  Angeles.  CaHfomia  90034,  producer 
of  women's  sweaters,  other  tops,  slacks 
and  skirts  (November  14, 1985);  (35) 
Haywood  Male.  Inc.,  P.O.  Box  23617, 
Nashville,  Tennessee  37202-3617. 
producer  of  jeans  and  jackets  for  men. 
women  and  children  (November  18, 
1985);  (36)  Keystone  Camera 
Corporation.  466  Getty  Avenoe.  Clifton. 
New  Jersey  OTTJIS.  prothrcer  of  cameras 
(November  19. 1985);  (37)  Tboatas  C 
Wilson,  Inc.,  21-11 44th  Avenue.  Lor^ 
Island  City,  New  Todc  11101.  producer 
of  pneumatic  tools,  tube  expanders  and 
^be  cleaners  (November  19. 1985);  and 
(38)  King  Manufacturing  Company,  Inc., 
7402  Prince  Drive,  Huntington  Beach. 
California  92647,  producer  of 
transformers  (November  19, 1985). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L  93^16).  Consequently, 
Ae  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  Ute  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decr^se  in 
sales  or  production  of  each  petitioning 
firm. 


Any  party  ha\ing  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  tfje  matter.  A 
request  for  a  hearing  must  be  received 
by  Hie  Certificatton  Drvwion.  OfUce  of 
Trade  Adjustment  Assistance.  Room 
4015A.  International  Trade 
Administration.  U.S.  Department  ef 
Commerce,  Washington,  DC  20230,  no 
later  Aan  the  dose  of  business  of  the 
tenth  calendar  day  following -die 
.publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
Btle  of  the  program  under  which  these 
petitions  are  submitted  is  11.309,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
aotice  involves  petitions  for  the 
determination  of  eligibiRty  nnder  the 
Trade  Act  of  1974,  the  rqmrements  of 
Office  of  Mana^emaent  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply. 
ChariBS  L  Smith. 

Acting  Chief.  Certification  Division,  Officm  of 
Tivde  Atifustment  Aseiatonoe. 
fFk  Ooc.  6S-ag238  FOed  11-26-85;  8:45  aai] 
aauNG  CODE  asis-oiMi 


WWaHon  of  Antiduiiipim  wmi 
Countervailing  Duty  Administrafflv* 
Itoviaw 

AGEMCv:  International  Trade 
Administration.  Import  Adiaintstivtiaa 
Commerce. 

ACTION:  Notice  of  Initiation  dl 
Antidumping  and  Countervaiki^  Duty 
Administrative  Reviews. 


:  The  Department  of 
Commeree  has  received  timely  requests 
to  conduct  administrative  reviews  of 
various  «itidumping  and  oountervaiHng 
duty  orders,  findings,  and  suspended 
investigations.  In  accordance  with  the 
Commerce  Regulations,  we  are  initiating 
those  administrative  reviews. 

EFFECTIVE  DATE:  Novembo-  27, 1985. 

FO«  FURTHER  INFORMATION  CONTACT 

Wilham  L  Matthews  or  Richard 
Moreland,  Office  of  Compliance. 
International  Trade  Ac^ninistration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-6253/ 
2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Pwgi»t^if  (50  FR 
325S8)  a  notice  outlining  the  procedures 
for  requesting  administrative  i«views. 
The  Department  has  received  timely 
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requests,  in  accordance  with 
9§353.53a(a)(5]  and  355.10(aK2)  of  the 
Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspended 
investigations. 

Initiation  of  Reviews 

In  accordance  with  §S353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  duty  orders,  findings,  and 
suspended  investigations.  We  intend  to 
issue  the  final  resvJts  of  these  reviews 
not  later  than  November  30, 1986. 


AnkdurapffiQ  duty  pronwSnQ  and 


HAJR 

Conia«SAR>„ 


Sicad.. 


Oftnthc  tcU  Irani  J^Mn:  SMholuj 


OlcMoro  isocyanufic  Acid  boni  JifMit 

SMiotai  Chemcal* 

Nnsan  ChBmctt  l>¥hwWo 

TiJiMuvu  flocyvitfc  acid  from  J^Mnc 
Shkotu  Omrials  ._ 


Hill  Chamcal  InducMw 

InduaMM  nikocaUoM  Irom  FranoK 
Sooieta  Nalnnal  dn  Pcudra*  al 
Eipioaila  (SNPE) 


Oreiar  aaMod  pipaa  and  tubaa  fe«n 


Far  East  liilac>w«ry_ 
Tai  Fang  lndusinaa_ 
YWi  Hav^  Emefpriaa.. 


Sodkan  naale  Inim  CMc  SQM.„ 


Funai  ElacMc  Tradmg  Ca . 
Ganeral  Coip.  cH . 

Hitact*,  Lid .._. 


UaisjatMa  indualhalCa. 


MtautaN  Electric  Coip _ _. 

Nippon  Elacav  Co. .^^^ 

Onon  Eleclnc  Coi/Ottka  Tradng 

Sanyo  ElecMc 

Sharp  Corp.. 


Toai  Electrorica  Co.. 
ToaMaCorp.. 


Viclor  Co.  o(  JapaiL.. 


Bamentat  sutphur  Irom  Canada: 

A»od  Cons 

B.P.  Flaaowcaa  Canada 


Ci«as  Sanica  Ol  and  Gaa  Corp.. 

Dronrncid  01  A  Gaa 

Inipanal  CM.. 


Koch  Sulphur  Produck  Co- 

Paaogas  Prixoaiitf 

Suncor 

Taxaco  Canada 

Scnxkiral    tiara    and 


Paitodatoba 


Canada:  Wesaam  Canada  Slaal.. 
Large     power     Mnstormars     Ir 


Fup  Elaclric  Co- 


To««ba  Corp.. 


9*awma  naai  anaai  lay  wom  w. 

Germany: 
Kn«)S«aN 


VtM- 


Tool  I 


02/ IS/77-10/20/79 
10/01/80-09/30/84 
06/01/82-09/30/84 
10/01 /8(M)e/31/83 
07/01/79-09/30/84 
10/01/80-09/30/83 
01/16/84-06/15/84 
10/01/80-08/30/83 
10/01/80-10/05/82 

09/84-03/86 

09/84-03/85 
09/84-03/85 

09/84-03/85 
08/84-03/85 


01/83-07/84 


10/83-04/84 
10/83-04/84 
10/83-04/84 
03/83-02/84 

04/01/81-03/31/83 
04/01/81-03/31/83 
04/01/81-03/31/83 
04/25/73-06/13/74 
04/01/81-03/31/83 
04/01/81-03/31/83 
04/01/81-03/31/83 

04/01 /82-03/31/8S 
04/01/81-03/31/85 
04/01/80-03/31/83 
04/01/81-03/31/83 
04/01/81-03/31/83 
04/01/81-03/31/83 

12/82-11/83 
12/81-11/83 
12/82-11/83 
12/82-11/83 
12/82-11/83 
12/81-11/83 
12/82-11/83 
12/82-11/83 
12/82-11/83 

09/83-08/85 


09/75-05/85 
07/75-05/86 
07/80-05/81 


12/82-05/84 
12/82-06/84 
12/82-05/84 

07/83-06/85 
01/83-06/85 


AnMdumpaig  duty  prooaadnQ  "^ 


Moman  Wax  trom  E.  Gamiany:  VE8 
BraunkoNenwarli      "Guattw      So- 


Ciroon  vlaal  wva 
Conigua  ^ 


Fi^.. 
nOI-fOMO  CVwOn 
Irofn  Brazi: 
COSIPA 


piM»  m  ooi 


UStMtNAS 

CSN 

Hoi-fotad  cartion  ttMl  pIsM  ciM 

LB_.^a^   ^ub^   ^  •* 

Mngm  wont  mac 

COSIPA 

USMINAS 

CSN 

Brazifc 
COSIPA 


USIMINAS. 


NEC. 


Franca: 

UglnaGuaugivin.. 


Diodiai  Induaaiaa- 

SlvarSeilio 

Naki^maAl 


Tokyo  JuM 
Swtitol  Irom  Franca:  Roquette  Fraraa- 
Bicyda  liraa  and  tubaa  Irom  Tawnit 

Kanda  RulAar      


Li  I liln  Rubber- 


Color  TalaviaKsn  Iram  Tajaian: 
RCATa 


Sampo  Corp.. 


RaplacamaM  pant  tor  telt-propelad 
pa«lng  aquipmeni  from  Canada: 

Anvil  MIg 

BartMr-Graana  (Canada) 


General  Conatfudion  ri|iii|wiieiil 

MIg..- 

Naoonai  i  aver  rarv-..-— ...—».. 

Parker  Hannifin 

SF  Tubmo. 


Pariodaloba 


09/83-04/84 

05/84-09/84 
06/84-09/84 
10/83-04/84 


06/83-09/84 
06/83-09/84 
06/83-09/84 


06/83-09/84 
06/83-09/84 
06/83-09/84 


04/84-09/84 
04/84-09/84 

07/83-06/64 


12/82-05/84 
12/82-05/84 


05/21/81-05/20/82 
04/01/81-03/31/82 
06/01/81-04/30/82 
05/01/81-04/30/82 
06/82-03/85 

06/83-5/85 
06/83-05/85 

10/19/83-03/31/85 
04/01/84-03/31/85 


00/81-(«/83 
08/81-08/83 
09/81-08/83 

09/81-06/83 
06/81-06/83 
09/81-06/83 
09/81-08/83 


Norwubbar  looaaaar  from  Aigaiifiiia    ,, ,  ,-.. 

Cartx)n  ttaeMvira  rod  tram  Argenfina .—. 

Certain  caalor  oN  productt  from  BraxI — 

Carlaai  carbon  itael  productt  Irom  Brazil 

Certain  Hainlate  Meal  productt  trom  Brad.. 

Tool  steal  productt  trom  Brazil 

Roeei  arvj  other  cut  flowora  Irom  Colombia. 

Leettier  waarmg  ippernl  trom  Cutmirtjia.-. 

Indutkial  nilrocallukiae  trom  Frarwa. 

Freeh  cut  roeat  lor  laraal 

Bricks  from  IMeidco 
Certxxi  black  Irom  Mailco.. 
Portland    hydraulk: 
cinkar  from  Mexico.. 


Ceramic  tile  from  lt4exico 

Unprooetaad  fk>at  glaaa  from  MexKO 

Leettier  wearing  apparel  from  Mexico 

Litharge,  red  lead,  and  laad  ttabikzara  from 
Mexx» 

Toy  baikiona  Onckxtng  punchbaia)  and 
playbalt  from  ttaxico 

Cotton  thealing  and  talaen  from  Peru..— 

Cotton  yarrt  from  Peru - — - -. 

Carbon  steal  wfra  rod  from  South  Africa 

Carbon  steel  rod  from  Spain  „ 

Vacose  rayon  staple  ftMr  trom  Owadan 

Slarilaat  tiaal  plate  from  the  Unllad  King- 
dom   - _.... 

Leather  wearing  apparel  ind  parta  and 
piaoaa  lharaol  from  Uruguay.- 


Pariodt  loba 


01/83-12/83 
09/82-12/84 
01/84-12/84 
02/84-09/84 
02/83-12/84 
03/83-12/84 
01/83-06/83 
07/83-06/84 
03/83-12/83 
10/81-09/84 
02/84-06/84 
04/83-09/63 

01/84-12/84 
07/83-06/84 
02/84-12/84 
07/83-06/84 

01/82-12/83 

04/83-12/83 
01/83-12/83 
01/83-12/83 
01/83-06/84 
02/84-09/84 
10/82-09/83 

02/83-03/84 

04/82-12/83 


These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675  (a)) 
and  59  353.53a(c)  and  355.10(c)  of  the 


Commerce  Regulations  (19  CFR 
353.53a(c).  355.10(c)). 

Dated:  Noveinl)er  2a  1085.     - 
Gilbert  B.  Kaplan. 
Acting  Deputy  Assistant  Secretary. 
[FR  Doc  85-28284  Hied  11-26-85;  8:45  am] 

MJJNO  COOC  S610-OS-M 


[A-351-503,  C-351-$04] 

Postponement  of  Final  Antidumping 
Duty  Determination:  Certain  Iron 
Construction  Castings  From  Brazil; 
and  Extension  of  Final  Countervailing 
Duty  Determination;  Certain  Heavy 
Iron  Construction  Castings  From  Brazil 

AOCNCV:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  October  25  and  October 
29, 1985,  we  received  requests  from 
respondents  in  the  antidumping  duty 
investigation  that  the  final 
determination  be  postponed  as  provided 
for  in  section  735(a)(2(A)  of  the  Tariff 
Act  of  1930,  as  amended  by  section  606 
of  the  Trade  and  Tariff  Act  of  1984  (19 
U.S.C.  1673(a)(2)(A))  (the  Act).  Pursuant 
to  this  request,  we  are  postponing  our 
final  antidumping  duty  determination  as 
to  whether  sales  of  certain  iron 
construction  castings  from  Brazil  have 
been  made  at  less  than  fair  value  until 
not  later  than  March  12, 1986. 

On  August  8, 1985,  we  received  a 
letter  from  coimsel  for  petitioners 
requesting  that  we  extend  the  final 
countervailing  duty  determination  on 
certain  heavy  iron  construction  castings 
from  Brazil  to  coincide  with  the  final 
antidumping  duty  determination  on 
certain  iron  construction  castings  from 
Brazil,  pursuant  to  section  705(a)(l]  of 
the  Act.  On  August  30. 1985,  we 
published  a  notice  in  the  Federal 
Register  extending  the  deadline  for  the 
final  countervailing  duty  determination 
on  certain  heavy  iron  construction 
castings  from  Brazil  to  correspond  to  the 
date  of  the  final  determination  in  the 
antidumping  investigation  of  certain  iron 
construction  castings  (50  FR  35280). 
Pursuant  to  petitioner's  August  8 
request,  we  are  also  extending  the  date 
of  the  final  countervailing  duty 
determination  on  certain  heavy  iron 
construction  castings  until  not  later  than 
March  12. 1986,  to  correspond  to  the 
date  of  the  final  antidumping  duty 
determination. 

SUPPI^MENTARY  INFORMATION: 

On  June  7, 1985.  we  published  a  notice 
in  the  Federal  Register  that  we  were 
initiating,  under  section  732(b)  of  the  Act 
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(19  U.S.C.  1873a(b)).  an  antidumping 
duty  investigation  to  determine  whether 
imports  of  certain  iron  construction 
castings  were  being,  or  were  likely  to  be. 
sold  at  less  than  fair  value  (50  FR  24008). 
On  June  10. 1985.  we  published  a  noUce 
in  the  Federal  Register  that  we  were 
initiating,  under  section  702(c)  of  the 
Act.  a  countervailing  duty  investigation 
to  determine  whether  certain  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
were  being  provided  to  manufacturers, 
producers  or  exporters  in  Brazil  of 
certain  iron  construction  castings  (50  FR 
24269).  On  June  27. 1985.  the  U.S. 
International  Trade  Commission  (ITC) 
determined  that  there  is  a  reasonable 
indication  that  industries  in  the  United 
States  are  materially  injured  by  reason 
of  imports  from  Brazil  of  certain  heavy 
and  light  iron  construction  castings 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  The  ITC  also  determined  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil  of  certain  heavy  iron 
construction  castings  which  are  alleged 
to  be  subsidized  by  the  government  of 
Brazil  (50  FR  27498). 

On  August  12. 1985.  we  published  a 
preliminary  determination  that  certain 
benefrts  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  brazil  of  certain  heavy  iron 
construction  castings  (50  FR  32462).  The 
notice  stated  that  if  the  investigation 
proceeded  normally,  we  would  make  our 
final  determihation  by  October  21. 1985. 
On  October  28, 1985.  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  value  with  respect  to 
certain  iron  construction  castings  from 
Brazil  (50  FR  43591).  This  notice  stated 
that  if  the  investigation  proceeded 
normally,  we  would  make  our  final 
determination  by  January  6, 1986. 
On  August  8, 1985,  counsel  for 
petitioner  requested  that  we  extend  the 
date  of  the  final  countervailing  duty 
determination  on  certain  heavy  iron 
construction  castings  from  Brazil  to 
coincide  with  the  date  of  the  final 
antidumping  duty  determination  on 
certain  iron  construction  castings  fit)m 
Brazil  pursuant  to  section  705(a)(1)  of 
the  Act.  On  August  30. 1985.  we 
published  a  notice  in  the  Federal 
Register  extending  the  deadline  for  the 
final  countervailing  duty  determination 
on  certain  heavy  iron  construction 
castings  from  Brazil  to  January  6, 1986. 
to  coincide  with  the  date  of  the  final 


antidumping  duty  determination  of 
certain  iron  construction  castings  from 
Brazil  (50  FR  35280). 

On  October  25  and  October  29, 1985. 
counsel  for  Jundicao  Aldebara  Ltda. 
(Aldebara),  Industrie  Viana  Ltda..  and 
Sociedade  de  Metalurgia  e  Processos 
Leda.  (SOMEP),  respondents  in  the 
antidumping  duty  investigation, 
requested  that  we  extend  the  period  for 
the  final  determining  in  the  antidumping 
investigation  until  not  later  than  March 
12. 1986,  which  is  60  days  from  the 
present  final  determination  date. 
Collectively,  these  respondents  account 
for  a  significant  proportion  of  the 
exports  to  the  United  States  of  certain 
iron  construction  castings.  Pursuant  to 
section  735(a)(2)(A)  of  the  Act,  if 
exporters  who  account  for  a  significant 
proportion  of  the  merchandise  which  is 
the  subject  of  the  investigation  properly 
request  an  extension  of  the  final 
determination  following  a  preliminary 
affirmative  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  this  request. 
Petitioners  have  objected  to  the  request 
for  a  postponement  of  the  final 
determination,  stating  that  there  is  no 
basis  upon  which  to  grant  an  extension 
of  time.  The  Department,  after  taking 
petitioners'  objection  into  consideration, 
has  found  no  compelling  reason  to  deny 
the  extension.  Accordingly,  the 
Department  has  extended  Uie  date  for  a 
final  antidumping  duty  determination  on 
certain  iron  construction  castings  to  not 
later  than  March  12. 1986.  Based  on 
petitioners'  August  8  request  to  extend 
the  final  countervailing  duty 
determination  to  coincide  with  the  final 
antidumping  determination,  we  are  also 
extending  the  date  for  the  final 
countervailing  duty  determination  on 
certain  heavy  iron  construction  castings 
to  not  later  than  March  12, 1986.  to 
correspond  to  the  revised  final 
antidumping  duty  determination. 

Public  Comment 

The  antidumping  duty  hearing, 
originally  scheduled  for  November  26, 

1985.  has  been  postponed.  If  requested, 
a  hearing  will  be  held  on  February  10. 

1986.  at  1  p.m.,  in  room  3708,  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230.  The  countervailing  duty 
hearing  has  also  been  postponed  and.  if 
requested,  will  be  held  on  February  10. 
1986,  at  9:30  a.m.,  at  the  same  location. 
All  written  views  should  be  filed  in 
accordance  with  19  CFR  353.46.  at  the 


above  address  and  in  at  least  10  copies, 
not  later  than  February  3, 1986. 
Gilbert  B.  KapUn, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

November  21. 1965. 

(FR  Doc  8fr-282a2  FUed  11-28-85;  8:45  am) 

MLUNO  CODS  M1»4»4I 

[A-307-502  and  C-307-501] 

Tennlnation  of  Antidumping  and 
CountervaiUng  Duty  investigationa; 
Certain  Circular  Welded  Cwtwn  Steel 
Line  Pipe  from  Venezuela 

AODICV:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
ACTION:  Notice. 


summary:  In  a  letter  dated  November 
13, 1985,  the  line  pipe  subcommittee  of 
the  Committee  on  Pipe  and  Tube 
Imports  (CPTI)  and  the  individual 
member  companies  of  the  subcomittee. 
withdrew  their  antidumping  and 
countervailing  duty  petitions  filed  on 
February  28, 1985,  with  respect  to 
certain  circular  welded  carbon  steel  line 
pipe  (line  pipe)  from  Venezuela.  Based 
on  the  withdrawal,  we  are  terminating 
our  investigations. 

EFFECTIVE  DATE:  November  27, 1985. 
FOR  FUTHER  INFORMATION  CONTACT: 

Barbara  Tillman  or  Ray  Busen  of  the 
Office  of  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  377-2438  or  377-2830. 
SUPPLEMENTARY  INFORMATION: 

Case  Histories 

On  February  28. 1985,  we  received 
antidumping  and  countervailing  duty 
petitions  filed  with  respect  to  certain 
circular  welded  carbon  steel  line  pipe 
from  Venequela.  By  amendment  letters 
dated  March  12  and  14, 1985,  counsel  for 
petitioners  clarified  that  the  petition 
was  being  filed  on  behalf  of  the  line  pipe 
subcommittee  of  the  Committee  on  Pipe 
and  Tube  Imports  (CPTI)  and  by  the 
individual  manufacturers  of  line  pipe.  In 
compliance  with  the  filing  requirements 
of  S  353.36  of  our  antidumping  duty 
regulations  (19  CFR  353.36),  the 
antidumping  duty  petition  alleges  that 
imports  of  line  pipe  from  Venezuela  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Act.  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  In 
compliance  with  the  filing  requirements 
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of  S  3&&^  of  euf  ceiatervaUiag  duty 
regulations  (19  CFR  355.28)1 1^ 
countervailing  duty  petition  alleges  that 
manufacturers,  producers  or  exporters 
in  Venezuela  of  line  pipe,  directly  or 
indirectly,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  sectioa  701  of  the  Act,  «kI  diat  these 
imports  materially  injure,  or  thicstsB 
material  injury  to,  a  U.S.  industry. 

After  reviewing  the  petkioiM,  we 
determined  that  they  contained 
sunicient  groonds  upon  which  to  initiate 
antidumping  and  countenraiiing  doty 
investigations.  We  notified  the  U.S. 
International  Trade  Commission  fTTC) 
of  our  actions  and  initiated  the 
investigations  on  March  2a  1985  (50  FR 
12067  and  50  FR  12063).  On  April  15. 
1985,  the  ITC  determined  that  there  is 
reasonable  indication  that  imports  of 
line  pipe  &om  Venezxtela  materiaUy 
injure,  or  threaten  material  myiay  to.  a 
U.S.  industry  (50  FR  lffl67). 

On  August  13, 1985.  we  publisbed  an 
afHrmative  preliminary  antidumping 
duty  determinination  of  sales  at  less 
than  fair  value  with  respect  to  line  pipe 
(50  FR  32607).  The  notice  stated  that  if 
the  investigation  proceeded  aormally, 
we  would  make  our  final  antidumping 
duty  determination  by  October  21. 1985. 

Oa  September  26, 1985.  pursuant  to 
section  735(a](2)(A]  of  the  Act, 
respondent  in  the  antidumping  duty 
investigatiaD  reqoested  an  extension  of 
the  final  detcnasBation  date  until  not 
later  than  135  days  after  the  date  of 
publication  of  the  preliminary 
antidumping  determination.  On  October 
11. 19B5.  «c  granted  the  request  and 
postponed  our  final  determination  until 
not  later  than  December  28. 1985. 

On  Noveaiber  5. 198S.  we  issued  a 
preliminary  affirmative  countervailing 
duty  determination  with  respect  to  line 
pipe  (50  FR  46801).  The  notice  stated 
that  tf  the  investigation  proceeded 
normally,  we  would  make  our  final 
countervailing  duty  determination  by 
January  21, 1986. 

Scope  of  Investigations 

The  product  covered  by  these 
investigations  is  circular  welded  carboa 
steel  line  pipe  with  an  outside  diameter 
of  .375  inch  or  more  but  not  over  18 
inches,  aod  with  a  wall  thickness  of  not 
less  than  JDG&  inch,  currently  classifiable 
in  the  Tariff  Schedules  of  the  United 
States,  Annotated  (TSUSA).  under  items 
6103208  and  610.3209i  This  product  is 
produced  to  various  API  specifications 
for  line  pipe,  most  notably  AP1-5L  oi 
API-^SLX. 

WithAawal  of  Petitions 

On  November  13, 1985,  we  received  a 
letter  fitim  the  line  pipe  subcommittee  of 


the  CPU  and  the  iadividual  raeaiber 
cony iea  af  the  safccenunittcs. 
withdrawing  their  antkhunping  and 
coiuUervailing  duty  petitions  with 
respect  to  Fine  pipe.  Under  sections 
734(a)  and  7tM(a)  of  tlie  Act.  upon 
withdrawal  of  a  petition,  the 
admmisterihg  authority  may  terminate 
an  investigation  after  giving  notice  to  aff 
parties  to  the  investigation  and  af^ 
assessing  the  public  interest  as  required 
by  the  Act.  We  have  taken  into  accotmt 
the  peMic  mterest  factors  set  out  in 
sections  734<aK2)  and  704(a)(Z)  of  the 
Act  and  consatted  with  potentially 
affected  producers,  workers,  consuming 
industries,  and  with  the  ITC.  On  the 
basis  af  oar  assessment  of  the  pobtic 
interest  factors  and  our  consultations, 
we  have  detomioed  that  termination  is 
in  the  paUic  interest 

We  have  notified  all  parties  to  the 
investigations  and  the  FTC  of  petitioners' 
withdrawal  of  the  antidumpii^  and 
countervailing  duty  petitions  and  our 
intention  to  terminate.  For  these 
reasona,  we  are  terminating  our 
antidumping  countervailing  duty 
investigations  of  certain  circular  welded 
carbon  steel  line  pipe  &om  Venezuela. 
GUhMtlLKaplMi, 

Acting  Deputy  Aaaiatant  Secretary  for  Inipwt 
Admmiattatioa. 
Nouembsr  Zl.  1985. 

[FR  Doc  86-28283^  Filed  11-26-85;  8:45  am) 
BiujNGCOce  3aM-oe4i 


National  Technical  InfonnaUon 
Servic« 

Notfcv  of  htteiil  To  Grant  Exchisiw 
Patent  License 

The  Natioaal  Technical  Information 
Service  (NTIS).  ^:&.  Departmeat  of 
Commeree,  intends  to  grant  to  Questel. 
Inc.  having  a  place  of  business  in 
Washington,  DC,  an  exclusive  right  in 
the  United  States  to  manufacture,  use, 
and  sell  products  embodied  in  the 
invention  entitled  "Use  of  Context  to 
Simplify  Two-Dimensional  Computer 
Input,"  U.S.  Patent  4,476,462.  The  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  piopased  exchtsive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  con<htions  of  35  U.&C  209 
and  37  CFR  404.9.  The  proposed  bcense 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 


hiqiairies..  caaaicnts  and  elier 
materials  seiatiiV  to  die  paoposed^ 
Ucense  most  be  sofaaatted  to  the  Office 
of  Federal  Pateat  Liceaaing.  I<mSv  Bex 
1423,  Springfield.  Va  22X51  to  the 
attantian  of  George  Kadravetz. 
Dougk»^  Ckaipkn, 

Office  of Fedemt  Potent  Licensing,  U.S. 
Department  of  Commerce,  Ifationaf  Technical 
Information  Service. 

(FR  Doc.  85-28ZM  Rfed  11^28-85;  8:45  am) 
aaxNie  oooc  S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMBCTATIOM  OF  TEXTILE 
AGREEMENTS 


RegMasMnf  PubWc 
BilalaralTaxMia 
Korea  T*  Ravlow  Ti 
310/31t 


•n 


toCaAsfory 


Novembei  21. 1985. 

Oa  October  22. 1985[.  the  Govemraent 
of  the  United  States  requested 
coasultatioDS  with  the  Government  of 
the  Repubtie  of  Korea  with  respect  to 
cotton  yam-dyed  fabrics  in  Category 
310/ 31&  This  request  was  made  on  the 
basis  of  the  agreement  of  December  1, 
1982.  as  ameaded.  betvveen  the 
Governments  of  the  United  States  and 
the  Republic  of  Korea  relating  to  trade 
in  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  if  no  solution  is  agreed 
upon,  in  eonsuhations  with  Korea,  the 
Committee  foe  the  Impiemeatation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  aad  withdrawal 
from  warehouse  for  cooaumption  of 
textile  products  in  Category  310/318, 
produced  or  manufactured  in  Korea  and 
exported  to  the  United  States  during  the 
12-month  period  which  began  on 
January  1. 1985  and  extends  through 
December  31. 1985. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  thia  category  is  invited 
to  submit  such  comments  or  information 
in  10  c(Hues  to  Mr.  Walter  C  Lenahan. 
Chairman,  Committee  for  the 
ImplementatioB  ai  Textile  Agreements, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  aQ23a  Since  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  in^>ection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Caounerce, 
14th  and  Constitution  Avenue  NW., 
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Washington^  DC.  and  may  be  obtained 
upon  «vritten  request ' 

Further  Cnunittee  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  Ihe  Commission  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solictiation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  mattters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Wdtar  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  85-28245  Filed  11-26-65;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Defense  Equal  Opportunity 
Management  Institute  Board  of 
Visitors;  Advisory  Committee  Meeting 

The  Defense  Equal  Opportunity 
Management  Institute  (DEOMI)  Board  of 
Visitors  will  meet  at  Partick  Air  Force 
Base,  Florida,  5-6  December  1985. 

The  purpose  of  the  meeting  will  be  to 
report  on  the  status  and  progress  of  the 
Occupational  Task  Analysis  Survey. 

The  meeting  will  convene  at  8:30  a.m. 
on  5  December  1985  and  adjourn  on  6 
December  1985  at  11:30  a.m.  The  meeting 
is  open  to  the  public.  For  further 
information,  contact  the  DEOMI  Public 
Affairs  Office  at  (305)  494-6096/6017. 

Dated:  November  22;  1985. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  85-28273  Filed  11-26-85;  8:45  am] 
BIUJNQ  CODE  MtO-01-M 


President's  Blue  Rlbt>on  Commission 
on  Defense  Management;  Meeting 

action:  Notice  of  meeting  open  ii^part 
to  the  public. 

summary:  The  President's  Blue  Ribbon 
Commission  on  Defense  Management 
announces  a  forthcoming  meeting 
beginning  at  8:30  a.m.  on  December  10. 
1985,  and  continuing  at  8:30  a.m.  on 
December  11  and  12. 1985. 

From  8:30  a.m.  until  12:00  Noon  on 
December  11  and  12. 1985,  the 
Commission  will  receive  public 
testimony  concerning  the  adequacy  of 
the  defense  acquisition  process. 


including  the  adequacy  of  the  defense 
industrial  base,  current  law  governing 
Federal  and  Department  of  Defense 
procurement  activities,  departmental 
directives  and  management  procedures, 
and  the  execution  of  acquisition 
responsibilities  tvithin  the  Military 
Departments.  These  portions  of  the 
Commission's  meeting,  which  will  be 
open  to  the  public,  are  scheduled  to  be 
held  at  the  Department  of  the  Interior 
Auditorium.  C  Street  Between  18th  and 
19th  Streete  NW.,  Washington.  DC 
20240.  All  interested  persons  are  invited 
to  attend  the  open  portion  of  the  meeting 
and  to  file  written  statements  on  the 
subjects  to  be  considered  by  the 
Commission.  Written  statements  may  be 
mailed  to  the  Commission,  736  Jackson 
Place  NW..  Washington.  DC  20503, 
attention:  Paul  S.  Stevens  (General 
Counsel). 

The  rest  of  the  Commission's  meeting 
is  scheduled  to  be  held  on  December  10 
and  on  the  afternoons  of  December  11 
and  12,  at  736  Jackson  Place  NW.. 
Washington.  DC  20503.  These  portions 
of  the  meeting  will  include  discussions 
of  classified  matters  of  national  security 
and  other  matters  which  cannot  be 
addressed  in  open  forum  throughout. 
Such  discussions  cannot  reasonably  be 
segregated  for  separate  open  and  closed 
sessions  without  defeating  the 
effectiveness  and  purpose  of  the  overall 
meeting.  Accordingly,  consistent  with 
seciton  10(d)  of  Pub.  L  92-463,  the 
"Federal  Advisory  Committee  Act."  and 
seciton  552b(c)(l).  (c)(4).  and  (c)(9)(B)  of 
Tide  5,  United  States  Code,  these 
portions  of  the  Commission's  meeting 
will  be  closed  to  the  public. 

Agenda 

The  Commission  will  meet  in  open 
sesions  for  public  testimony  and  in 
closed  task  force,  planning,  and 
executive  sessions  to  consider  issues  of 
defense  management  policy  and 
procedure,  including  issues  relating  to 
strategy  and  resource  planning, 
acquisition  execution,  personnel 
management  and  development,  and 
personal  conduct  and  accountability. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Herbert  E.  Hetu  (Public  Affairs). 
1201  Pennylvania  Avenue  NW.,  Suite 
700A,  Washington,  DC  20004. 
Telephone:  (202)  638-0799  or  (202)  395- 
3198. 

Dated:  November  22. 1985. 
Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

(FR  Doc.  85-28274  Filed  11-26-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Asaistant  Secretary  for 
international  Affairs  and  Energy 
Emergencies 

Atomic  Energy  Agreements;  Proposed 
Sut>sequent  Arrangement,  Canada 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-^nentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-CA- 
383.  to  the  Department  of  Environment, 
Burlington.  Ontario.  Canada.  41.186 
grams  of  natural  uranitmi  and  0.653 
grams  of  thorium,  for  use  as  standard 
reference  materials. 

In  accordance  with  Section  131  of  the 
Atomic  Eneigy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  November  21, 1965. 
For  the  Department  of  Energy. 
Gwxge  J.  Bradley.  Jr.. 

Acting  Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies. 
(FR  Doc  85-28255  Filed  11-26-85:  8:45  am]    ■ 
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Atomic  Energy  Agreements;  Proposed 
SutMsquent  Arrangement; 
Intemationai  Atomic  Energy  Egency 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  International 
Atomic  Energy  Agency  (IAEA) 
concerning  Peaceful  Application  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-IA- 
141.  to  the  IAEA  Safeguards  Analytical 
Laboratory.  Vi«ma.  Austria,  0.023  grams 
of  uranium,  containing  0.007  grams  of 
uranium-235  and  6  parts  per  million  of 
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uranium-233n  for  ue  as  staadwd 
reference  material. 

In  accordance  with  Section  131  of  (be 
Atomic  fiiergy  Act  of  T9S4,  as  amended 
it  has  been  determined  that  this 
lubsequsnt  anangiemeat  will  not  be 
inimical  to  the  common  def ansa  and 
security. 

This  subsequent  wruiigtaient  wilt 
take  effect  no  sooner  than  fifteen  day 
aJier  the  date  of  publication  of  this 
notice.  For  the  Departaent  of  Energy. 

Dated  November  22. 1965. 
GMcaB).BndUy.|K, 

Acting  Atamtont  SecMtary  far  bitvaatianid 

Affairs  and  Emargy  Emergencies. 

[FR  Doc  86-^8257  Filed  11-28-85;  8:46  aBi| 


AtBMic  EM6f(y  AQpaanMntat  Proposso 
SubMquwit  AfffmQwncntj  SwiteariMMl 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  aa  amended  [42 
U.S.C.  2160)  notice  ia  hereby  given  of  a 
proposed  "subsequent  arrangemeat" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Conununity 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  At  above  mentioned 
agreements  involves  approval  of  the 
retransfer  RTD/SD(EU}-48,  from 
EURATOM  Supply  Agency  (for  KPK 
Karlsruhe,  FRG),  CEN,  Mol,  Belgium  to 
EIR.  Wuerenlingen,  Switzerland,  fuel 
pins  containing  700  grams  of  tvanium 
(which  includes  200  grams  of  U-235  and 
70  grams  of  Pu],  for  post  lrra(fiafion 
testa. 

In  accordance  with  Section  131  ol  the 
Atomic  Energy  Act,  aa  amended,  it  hat 
been  determined  that  this  subseqaent 
arrangement  will  not  be  inimical  to  the 
common  defense  and  security. 

This  subseqaent  arrangement  wiM 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publScatioo  of  this 
notice. 

Dated:  November  22, 198S. 
For  the  Department  of  Energy. 

GosfSB  |.  Bndlqrr  k- 

AstmgAmmtant  Secretary  for  International 

Affmirs  and  Energy  Emergencies. 

[FR  Dae  85-^21886  Fifed  ll-aa-aSc  8d46  aiai 


Atainfc  BMfQy  AQTMnMntst  PropoMd 


Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954^  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America-  and  the  Government 
of  Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  destructive  post 
irradiation  testing  of  two  fiiel  pins  at  the 
Swiss  Institute  for  Reactor  Research 
(EIR),  Wuerenlingem  Switzerland.  This 
subsequent  arrangement  records  the 
joint  determination  by  the  Government 
of  the  United  States  of  America  and  the 
Government  of  Switzerland  that 
safeguards  may  be  effectively  applied  to 
the  post  irradiation  testing  at  the  EIR 
facility  fai  Switzeriand  for  the  said  fuel 
pins,  type  MOLiiKS. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  wilt  not  be 
inimical  to  the  common  defense  and 
security. 

This  subseqnent  arrangement  will 
take  effiect  no  sooner  than  fifteen  days 
after  the  date  of  pufafication  of  this 
notice. 

Dated:  November  22, 1985. 

For  the  Department  of  Eneigy. 
G— gahBiadJay,  |r, 

A  cting  AaaiatcaU  Secretary  for  kiteraationa/ 
Affairs  and  Energy  Emergencies. 
[FR  Doc.  05-28258  Filed  11-2S-&5:  8:45  am] 
BiLUNO  cooc  Meo-oi-ai 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[OP^t80682;  Fm.-2»27-71 


'  Exsfnptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMAMfv:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  six  States  listed  below.  Also 
listed.are  two  cripis  exemptions  initiated 
by  the  Oklahoma  Department  of 
Agriculture  and  the  North  Dakota 
Department  of  Agriculture.  These 
exemptions,  issued  during  the  months  of 
September  and  October,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  Information  on  theM 


restrictions  is  available  tnm  the  contact 
persons  in  EPA  listed  beiow. 

DATES:  See  each  specific  exemption  for 
its  effective  dates. 


FOR  FURTHBI  MFOMMATION  CONTHCr: 

See  aad»  specific  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  people:  By  mail:  Re^stration 
Divisirai  (TS-767C).  Office  of  Pestidde 
Progmna,  Environinental  Protection 
Agency,  401  M  Street  SW.,^  Waahmgton, 
DC  20460.  Office  location  and  teki^one 
number.  Rm.  716,  CM  #2. 1921  Jefferson 
Davis  h^hway,  Arixngton.  VA,  (703- 
557-1806). 

SUPFLEMENTARV  INrORMATION:  EPA  kos 

granted  specific  exemptions  to  the: 

1.  California  Department  of  Food  and 
Agriculture  for  the  use  of  sodium 
ddorate  on  nrang  beans  as  a  desiccant; 
September  20, 1985  to  December  31, 
1985.  (Jim  Tompkins) 

2.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
permethrin  on  watercresa  to  control 
diamondback  ntotfaa;  Saptenrfwr  VK  VU6 
to  Jannary  1. 1986.  ()lm  Tempkina) 

3.  Georgia  Department  of  Agriculture 
for  the  use  of  sodium  chlorate  on 
southern  peas  as  a  desiccant;  September 
20, 1985  to  October  31, 1985.  Qim 
Tompkins) 

4k  Nebraska  Department  of 
Agriculture  for  the  use  of  sodium 
chlorate  on  edible  dry  beans  as  a 
desiccant;  September  11, 1985  to 
October  31, 1985.  (Jin  Toaupkina) 

5.  Oregon  DeportnKttt  of  A^icultmre 
for  the  use  of  metalaxyl  on  red 
reaspberries  to  control  root  rot 
September  13, 1985  to  November  30. 
1985.  (Libby  Pemberton) 

6.  Texas  Department  of  Agriculture  for 
the  use  of  metalaxyl  on  peanuts  to 
control  pythium  pod  rot;  September  10, 
1985  to  October  15, 19SS.  (Stan  Austin) 

Crisis  exemptions  were  initiated  by 
the: 

1.  North  Dakota  Department  of 
Agricdtare  on  Septeinber  11, 1965.  for 
the  use  of  sodium  chlorate  on  edible  dry 
beane  as  a^desiccant.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days,  Noryi 
Dakota  requested  a  specific  exemption 
to  continue  iL  The  need  for  this  program 
is  expected  to  last  until  October  31. 
1985.  (]im  Tompkins) 

2.  Oklahoma  Department  af 
Agriculture  on  September  9, 1965,  for  the 
use  of  sodiuBi  cUorate  on  dry  beana  aa 
a  desiccant.  The  need  for  (his  program 
haa  ended.  (Jina  Toaupkina^ 

Authoiilr  7  U;S.C  136; 
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Dated:  November  S,  1MB. 
Slews  BoUtww. 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc  8S-27785  Hied  11-28-85;  8;45  amj 

MLLMQ  CODE  Wae-«-H 

[OPP-soMr,  Fm.-a27-«i 

Issuance  of  Experimental  Use  Perndle; 
American  Cyanamid  Ca  et  al. 


:  Environmentai  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMAirr.  EPA  ha«  granted 
experisiental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procediires  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 


FOR  FURTHtn  ■IfOWIIATIOII  CONTACT: 

By  mail,  the  product  manager  dted  in 
each  experimental  use  permit  at  the 
address  below:  Registration  Divsiion 
(T&-7B7C).  Office  of  Pesticide  Pro^^nis. 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington,  DC  20460. 

In  person  at  by  telephone:  Contact  the 
product  manager  at  t)ue  following 
adcfaess  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit  1921  Jefferson 
Davis  Ifigbway,  Arlington,  VA. 
SUPPil—HTAWV  IMrOWMAnOW:  EPA  has 
issued  the  fellowkig  experimental  use 
permits. 

241-eUP-loa  Renewal.  American 
Cyanamid  Company,  P.O.  Box  400, 
Princeton,  N)  08640.  This  experimental 
use  permit  allows  the  use  of  46  pounds 
of  the  herbicide  imazaquin  on  soybeans 
to  evaluate  the  control  of  various 
broadleaf  weeds.  A  total  of  406  acres 
are  involved;  die  program  is  authorized 
only  in  the  States  of  niinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Michigan, 
Miaeoeri,  Nebraska,  Ohio,  and 
Wisconsin.  The  experimental  use  piermit 
is  effective  from  September  18. 1985  to 
September  18, 1986.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  soybeans  has  been 
established.  (Robert  Taylor,  PM  25,  Rm. 
245.  CM#2,  (703-557-1800)) 

2r9-iUP-103.  Issuance.  FMC 
Corporation,  Agricultural  Chemical 
Group,  2000  Market  St..  Philadelphia.  PA 
19103.  This  experimental  use  permit 
allows  the  use  of  1,594  pounds  of  the 
insecticide  cyclopropanecarboxylic 
add,  3-(2-chloro-3,3,3-trifluoro-l- 
propenyl)-2U-dimethyl-,  (2-methyI-(:.l'- 
bi-phenylJ-3-yl)  methyl  ester  on 
cottonseed  to  evaluate  Ae  control  of 
various  insect  pests.  A  total  of  3,985 


acres  are  involved;  the  program  is 
authorised  only  ifi  the  States  of 
Alabama,  Arizona,  Arkansas, 
California,  Florida,  Georgia,  Louisiana, 
Mississippi,  Missouri,  New  Mexico, 
North  Carolina,  Oklahoma,  South 
CaroHna,  Tennessee,  and  Texas.  The 
experimental  use  permit  is  effective 
fircun  August  9, 1985  to  August  9, 1988.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  cottonseed  has 
been  established.  (George  LaRocca,  PM 
15,  Rm.  204.  CM#2,  (703-557-2400)) 

279-EUP-104.  Issuance.  FMC 
Corporation,  Agricultural  Chemical 
Group.  2000  Market  St.,  Philadelpfaia.  PA 
19103.  This  experimental  use  permit 
allows  the  use  of  742.5  pounds  of  the 
insecticide  cyclopropanecarboxylic 
acid,  3-(2-chIoro-3,3,3-trifluoro-l- 
propenyl)-2.2-dimethyl-.(2-methyl-{l.l'- 
bi-phenyl}-3-yl]  methyl  ester  on  apples 
to  evaluate  the  control  of  various  insect 
pests.  A  total  of  990  acres  are  involved; 
the  program  is  authorized  only  in  the 
States  of  Arkansas,  California, 
Colorado,  Georgia,  Idaho,  Maine, 
Maryland,  Massachusetts,  Michigan. 
Missouri,  New  Hampshire,  New  Jersey, 
New  York,  North  Carolina,  Ohio. 
Oregon,  Pennsylvania.  South  Carolina, 
Virginia,  Washington,  West  Vii^ginia, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  August  2, 1985  to 
August  2, 1966.  A  temporary  tolersuice 
for  residues  of  the  active  ingredient  in  or 
on  apples  has  been  established.  (George 
LaRocca.  n>f  15.  Rm.  204.  CM#2.  (703- 
557-2400J) 

279-EUP-107.  Issuance.  FMC 
Corporation,  Agricultural  Chemical 
Group,  2000  Market  St.,  Philadelphia.  PA 
19103.  lliis  experimental  use  i}ennit 
allows  the  use  of  178.3  pounds  of  the 
insectidde  cyclopropanecarboxylic 
acid.  3-(2-chloro-3A3-trifluoro-l- 
propenyl)-2.2-dimethyl-,(2-methyl-[l,l'- 
bi-phenyl]-3-yl]  methyl  ester  on  orchard 
crops  to  evaluate  the  control  of  various 
insect  pests.  A  total  of  203.5  acres  are 
involved;  the  program  is  authorized  in 
the  States  of  Alabama,  Arkansas, 
California,  Colorado,  Florida.  Georgia, 
Idaho,  Louisiana,  Maine,  Maryland, 
Massadttusetts,  Michigan.  Mississippi. 
Missouri.  New  Hampshire,  New  Jersey. 
New  York,  North  Carolina,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Carolina.  Texas.  Virginia,  Washington. 
West  Vii^ginia.  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  August  9. 1985  to  August  9. 1986. 
(George  LaRocca.  PM  15,  Rm  204.  CM#2. 
(703-557-2400)) 

45639-EUP-29.  Issuance.  Nor-Am 
Chemical  Company,  3500  Silverside 
Road,  P.O.  Box  7495,  Wilmington,  DE 
19803.  This  experimental  use  permit 
allows  the  use  of  80  pounds  of  the 


mitidde  3.6-bis  (2-dilorophenyl)-l,2,4.S- 
tetrazine  on  strawberries  to  evaluate  tfie 
control  of  various  insects.  A  total  of  100 
acres  are  involved;  the  program  is 
authorized  only  in  the  State  of 
California.  The  experimental  use  permit 
is  effective  frnm  October  1, 1985  to 
October  1, 1986.  A  temporary  tolerance 
for  residues  of  the  active  ingredient  in  or 
on  strawberries  has  been  established. 
(Jay  EHenbeiger.  PM  12.  Rm.  202.  CM#2. 
(703-557-2386)) 

707-EUP-108.  Extension.  Rohm  and 
Haas  Company.  Independence  Mall 
West,  Philadelphia,  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  1,225  pounds  of  the  herbicide 
oxyfluorfien  on  broccoli,  cabbage,  and 
cauliflower  to  evaluate  the  control  of 
weeds.  A  total  of  2,450  acres  are 
involved;  the  program  is  anth<mzed  only 
in  the  States  of  CaUfornia.  Connecticut, 
Delaware,  Georgia,  Hawaii.  Florida. 
Illinois,  Indiana,  Maine.  Maryland. 
Massachusetts,  Michigan.  Minnesota. 
New  Jersey,  New  York,  North  Carolina. 
Ohio,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Virginia,  and 
Wisconsin.  The  e)q>erimental  use  permit 
is  effective  from  October  10, 1965  to 
Deomber  31. 1986.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  broccoti.  cabbage, 
and  cauliflower  has  been  established. 
(Richard  Mountfort  I^  23,  Rm.  237, 
CM#2,  (703-657-1830)) 

7Q7-EUP-109.  Issuance.  Rohm  and 
Haas  Company,  Independence  Mall 
West,  I%iladelphia,  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  350  poiuids  of  die  herbicide 
oxyflucMfen  on  cotton  to  evaluate  its 
effectiveness  as  a  harvest  aid.  A  total  of 
1,400  acres  are  involved;  the  program  is 
authorized  only  in  the  States  of 
Alabama,  Arizona,  Arkansas, 
California,  Georgia,  Louisiana, 
Mississippi,  Missouri,  South  Carolina, 
and  Texas,  llie  experimental  use  permit 
is  effective  from  August  29, 1985  to 
August  29, 1986.  A  permanent  food 
additive  tolerance  for  residues  of  the 
active  ingredient  in  or  on  cottonseed  oil 
has  been  established  (21  CFR  193.325).  A 
permanent  toieranee  for  residues  of  the 
active  ingredient  in  or  on  cottonseed  has 
been  estabhshed  (40  CFR  180.381). 
(Richard  Mountfort.  PM  23,  Rm.  237. 
CM#2,  (703-557-1830)) 

707-EUP-lia  Issuance.  Rohm  and 
Haas  Company.  Ind^>endence  Mall 
West,  Philadelphia.  PA  19105.  This 
experimental  use  permit  allows  die  use 
of  325  pounds  of  die  heriudde 
oxyfluorfen  on  alfalfa  to  evaluate  the 
control  of  weeds.  A  total  of  650  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Arizona.  California, 
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Idaho.  Oregon,  and  Washington.  Hie 
experimental  use  permit  is  effective 
from  October  16. 1985  to  October  31. 
1986.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  alfalfa 
has  been  established.  (Richard 
Mountfort  PM  23.  Rm.  237.  CM#2.  (703- 
557-1830)) 

707-EUP-112.  Issuance.  Rohm  and 
Haas  Company.  Independence  Mall 
West.  Philadelphia.  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  200  pounds  of  the  herbicide 
oxyfluorfen  on  tomatoes  to  evaluate  the 
control  of  weeds.  A  total  of  200  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Florida  and  South 
Carolina.  The  experimental  use  permit  is 
effective  from  October  16. 1985  to 
October  16. 198a  A  temporary  tolerance 
for  residues  of  the  active  ingredient  in  or 
on  alfalfa  has  been  established. 
(Richard  Mountfort  PM  23.  Rm.  237. 
CM*2.  (703-557-1830)) 

476-EUP-109.  Issuance.  Stauffer 
Chemical  Company,  1200  South  47th  St. 
Richmond,  CA  94804.  This  experimental 
use  permit  allows  the  use  of  50  pounds 
of  the  herbicide  l-(m-tri- 
fluoromethylphenyl)-3-chloro-4- 
chloromethyl-2-pyrrolidone  on  to 
evaluate  the  control  of  broadleaf  weeds. 
A  total  of  100  acres  are  involved;  the 
program  is  authorized  only  in  the  States 
of  Idaho,  Montana.  Oregon,  and 
Washington.  The  experimental  use 
permit  is  effective  from  October  3. 1985 
to  October  3, 1986.  This  permit  is  issued 
with  the  limitation  that  all  treated  crops 
are  destroyed  or  used  for  research 
purposes  only.  (Robert  Taylor,  PM  25, 
Rm.  245.  CM#2.  (703-557-1800)) 

476-EUP-llO.  Issuance.  Stauffer 
Chemical  Company,  1200  South  47th  St. 
Richmond.  CA  94804.  This  experimental 
use  permit  allows  the  use  of  136  pounds 
of  the  herbicide  l-{m-tri- 
fluoromethylphenyl)-3-chloro-4- 
chloromethyl-2-pyrrolidone  on 
sunflowers  to  evaluate  the  control  of 
broadleaf  weeds.  A  total  of  250  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  Minnesota.  North 
Dakota,  and  South  Dakota.  The 
experimental  use  permit  is  effective 
from  October  3, 1985  to  October  3. 1988. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  are  destroyed  or 
used  for  research  purposes  only.  (Robert 
Taylor.  PM  23,  Rm.  245.  CM#2.  (703- 
557-1800)) 

1927-EUP-l.  Issuance.  Terminix 
International,  inc..  Box  17167,  Memphis, 
TN  38187.  This  experimental  use  permit 
allows  the  use  of  226.8  pounds  of  the 
herbicide  dieldrin  in  10  homes  to 
evaluate  the  control  of  subterranean 
termites  and  dieldrin  air  concentrations. 
The  program  is  authorized  only  in  the 


States  of  Florida  and  Maryland.  The 
experimental  use  permit  is  effective 
from  August  13, 1985  to  August  13. 1986. 
(George  LaRocca.  PM  15.  Rm.  204, 
CM*2.  (703-557-2400)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  ftOO  a.m.  to  4.-00  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays. 

Authority:  7  U.S.C  136c. 

Dated:  Novemlier  13, 1985. 
Douglas  D.  Campt 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
(FR  Doc  85-27787  Filed  11-26-85;  8:45  am) 
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IPF-427;  FRL-2927-*] 

Pesticide  Tolerance  Petitions;  Shell  Oil 
Co. 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  pesticide 
petitions  relating  to  the  amendment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  commodities. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  {PF-427]  and  the  petition 
number,  attention  Paoduct  Manager     - 
(1^1-15).  at  the  following  address: 
Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to:  Information 
Services  Section  (TS-757C). 
Environmental  Protection  Agency.  Rm. 
236,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  mot  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 


notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACR 
By  mail:  George  LaRocca  (PM-15). 
Registration  Division  (TS-767C). 
Environmental  Protection  Agency, 
Office  of  Pesticide  Prograihs.  401 M 
Street  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  204,  CM#2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703-557- 
2400). 

SUFPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  petitions  (PP),  from 
the  Shell  Oil  Co..  Suite  #200. 1025 
Connecticut  Ave..  NW..  Washington.  DC 
20036,  relating  to  the  amendment  of 
tolerances  for  residues  of  the  insecticide 
cyano(3-phenoxyphenyl)-methyl-4- 
chloro-alpha-(l-methylethyl) 
benzenacetate  in  or  on  certain 
agricultural  commodities. 

Amended  Petitions 

1.  PP2F2647.  EPA  issued  a  noUce. 
published  in  the  Federal  Register  of 
December  5. 1984  (49  FR  47550).  which 
announced  that  Shell  Oil  Co..  had 
submitted  PP  2F2647  to  the  Agency 
proposing  to  amend  40  CFR  180.379  by 
establishing  tolerances  for  residues  of 
the  above  insecticide  in  or  on  the 
commodities  succulent  beans  at  2.0 
parts  per  million  (ppm).  bean  vines  at 
30.0  ppm,  and  bean  vine  hay  at  100.0 
ppm. 

Shell  has  amended  the  petition  by 
adding  smap  beans  at  2.0  ppm. 

The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography. 

2.  PP4F3027.  EPA  issued  a  notice, 
published  in  the  Federal  Register  of 
August  14, 1985  (50  FR  32767)  which 
announced  that  Shell  Oil  Co..  had 
submitted  PP  4F3027  to  the  Agency 
proposing  to  amend  40  CFR  180.379  by 
estabhshing  a  tolerance  for  residues  of 
the  above  insecticide  in  or  on  the 
commodities  as  follows: 
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Shell  Oil  has  amended  the  petition.by 
removing  prunes  (dried)  at  10.0  ppm. 
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The  proposed  analytical  method  for 
determining  residues  is  gas 
chromalognphjr. 

Airtimiily:  21  U.S.C.  34ea. 

Dated:  November  13, 19BS. 

Douglat  D.  Campt, 

Director,  Regiatration  Division.  Office  of 
Pesticida  Programs, 

[FR  Doc.  85-27785  FOed  11-26-85;  8:45  am] 

MUJNQCOOEI 


[0^^100034  PH-FRL  2030-S] 

Disclosure  of  Reviews  of  Pesttctde 
Test  Data 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  is  notifying  hiterested 
persons  of  the  issuance  of  a  class 
determination  concerning  the  disclosure 
of  certain  EPA-prepared  review  of  data 
submitted  under  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA). 
The  class  determination  concludes  tfiat 
certain  of  those  reviews  are  not  entitled 
to  confidential  treatment.  EPA  also  is 
notifying  interested  persons  that  EPA 
will  disclose  such  reviews  to  the  extent 
permitted  by  the  class  determination. 
The  class  determination  is  reproduced 
in  this  notice.  In  brief,  it  states  that  if  a 
review  (or  portion  thereof]  (1)  was 
prepared  by  EPA  or  its  contractor.  (2) 
concerns  data  or  information  pertaining 
to  a  test  or  experiment  on  a  registered  or 
previously  registered  pesticide  or  any  of 
its  ingredients,  impurities,  or 
degradation  products.  (3)  contains  no 
other  business  information,  (4)  contains 
no  information  which  is  described  by 
FIFRA  section  10(d)(1)  (A).  (B).  or  (C)  or 
section  10(d](Z).  and  (5)  does  not  contain 
a  complete  or  essentially  complete 
unpublished  report,  it  may  be  disclosed 
to  any  member  of  the  public,  without 
regard  to  FIFRA  section  10(g).  8SP-2192. 
date:  EPA  wiD  commence  maVing  the 
reviews  available  to  the  public  on 
January  13. 1988  unless  the  EPA  Office 
of  General  Counsel  has  first  been 
notified  on  the  commencement  by  an 
affected  business  of  an  action  in  Federal 
court  to  obtain  judicial  review  of  the 
determination  or  to  obtain  a  declaratory 
judgment  under  section  10(c}  of  FIFRA 
and  to  obtain  preliminary  injunctive 
relief  against  disclosure. 

AOORCSS:  A  notice  of  commencement  of 
litigation  should  be  sobmitted  in  writiog 
to:  Jane  Roeater,  Office  of  General 
Counsel  (l£-132G),  Enviromnental 
Protection  Agency.  401 M  Stieet  SW.. 
Washington.  D.C  20460  (aQ2-3a2-64aO). 
^TMN  COMTACi: 


By  mail:  William  Grosse.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401 M  Street  SW.. 
Washlngtoa.  D.C  20460. 

Office  location  and  telephone  number 
Room  222,  CM#2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  (703- 
557-n2ei3). 


SUPPLCMBMTARY  IWfOWMATIOII.  On 

September  24, 1985.  EPA's  Office  of 
General  Counsel  issoed  the  following 
class  detennination: 

Disclosure  of  Reviews  of  Pesticide  Test 
Data  Submitted  by  Applicants  and 
Registrants 

[Class  Detennination  3-85] 

Badiground 

A.  Data 

EPA's  Office  of  Pesticide  Programs 
(OPP),  other  EFA  offices,  and  EPA 
contractors  prepare  reviews  of  data 
received  under  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA), 
7  U.S.C.  136  et  seq.  TIus  dass 
determination,  made  under  40  CFR  2207, 
concerns  the  extent  to  which  certain  of 
these  reviews  may  be  disclosed  publidy 
by  EPA  and  the  procedures  that  EPA 
may  use  to  make  disclosures. 

Businesses  which  are  applying  for 
registration  of  pestidde  products  or  for 
experimental  use  permits  or  emergency 
exemptions,  or  which  hold  registrations, 
submit  test  data  to  OPP  for  the  purpose 
of  satisfying  requirements  of  FIFRA. 
(Some  such  data  are  submitted  for  the 
additional  purpose  of  satisfying 
requirements  imposed  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  21  U.S.C 
321  et  seq.;  EPA's  regulations,  40  CFR 
2.307(b],  require  such  data  to  be  treated 
as  data  submitted  under  FIFRA.) 

EPA  may  not  withhold  information 
from  disdosure  for  reasons  of  business 
confidentialify  if  a  statute  spedfically 
requires  disclosure  of  the  information. 
To  the  extent  information  submitted 
imder  FIFRA  concerns  any  test  or 
experiment  on  a  registered  (or 
previously  registered)  pesticide  or  any 
or  its  ingredients  FIFRA  sections  10(d) 
and  10(g)  largely  govern  the  extent  to 
which  the  information  may  be  disclosed 
to  members  of  the  public.  FIFRA  section 
10(d)(1)  I7U5.C.  136h(dHl)]  states: 

All  inibrraation  concerning  the  objectives, 
methodology,  regults,  or  significance  of  any 
test  or  experiment  perfonned  on  or  with  a 
registered  or  previously  registered  pestidde 
or  Its  separate  ingredients,  impurities,  or 
degradation  products,  and  any  information 
oonoeming  the  effects  of  aocb  pesticide  in  the 
enviroaoaent,  inchidu^  twt  not  liaiited  to. 
data  on  safety  to  fisdi  and  wildlife,  humans 


and  other  mamnials.  plants,  animals,  and  soil, 
and  studies  on  persistence,  translocation  and 
fate  in  the  environment,  and  metabolism, 
shall  be  available  for  disclosure  to  the  public 
Provided,  That  the  use  of  such  data  for  any 
registration  purpose  shall  be  governed  by 
section  3  of  this  act  [7  U.S.C.  138a);  Provided 
further.  That  this  paragraph  does  not 
authorize  the  discloaure  of  any  information 
that— 

(A)  discloses  manufacturing  or  quality 
control  processes, 

(B)  discloses  the  details  of  any  methods  for 
testing,  detecting,  or  measuring  the  quality  of 
any  deliberately  added  inert  ingredient  of  a 
pesticide,  or 

(CI  discloses  the  identity  or  percentage 
quantity  of  any  deliberately  added  inert 
ingredient  of  a  pesticide,  unless  the 
Administrator  has  first  determined  that 
disclosure  is  necessaiy  to  protect  against  an 
unreasonable  risk  of  iniwy  to  health  or  the 
environment. 

Section  10(dK2)  provides  that 
information  concerning  the  production, 
distribution,  sale,  or  inventories  of  a 
pesticide  may  be  entitled  to  confidential 
treatment 

Tberefwe,  if  the  data  in  question 
concern  tests  or  experiments  on  a 
registered  or  previously  registered 
pestidde  product  or  any  ingredient, 
impurify,  or  degradation  product  of  a 
registered  or  previously  registered 
pestidde  product,  FIFRA  section  10(d) 
and  40  CFR  2.208  provide  that  those 
data  are  disdosable  to  most  members  of 
the  pubbc  subject  to  section  10(g). 
However,  those  portions  of  the  data 
described  by  paragraph  (A),  (6),  or  (C) 
of  section  10(dKl),  or  described  by 
section  10(dK2),  may  be  entitied  to 
protection  from  disclosure  as 
confidential  business  information. 

Despite  die  provisions  of  section 
10(d).  FIFRA  section  10(g)  limits  EPA's 
right  to  disdose  to  some  persons  data 
whidi  are  otfierwise  disdosable  under 
section  10(d).  Section  10(g)  (7  U.S.C. 
13^g)]  states  in  pertinent  part* 

The  Administrator  shall  not 
knowbq^y  disdose  information 
submitted  by  an  applicant  or  registrant 
under  this  Act  to  any  employee  or  agent 
of  any  business  or  otfier  entity  engaged 
in  the  production,  sale,  or  distribution  of 
pesticides  in  countries  other  than  the 
United  States  or  in  additicm  to  the 
United  States  or  to  any  other  person 
who  intends  to  deliver  such  data  to  such 
foragn  or  multinational  business  or  y 

entify  tmless  die  apphcant  or  registrant 
has  consented  to  such  disdosure." 

B.  Reviews  of  Data 

EPA  employees  and  EPA  contractors 
prepare  reviews  of  the  data  described  in 
paragraph  A  for  use  by  EPA  in  making 
or  explaining  various  dedsions  under 
FIFRA.  In  sofloe  cases,  the  review 
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concerns  a  particular  study.  In  other 
cases,  data  from  a  number  of  studies 
(which  may  have  been  submitted  by 
di^erent  businesses)  are  reviewed,  and 
conclusions  are  drawn  from  the 
combined  data. 

EPA  receives  many  requests  for 
disclosure  of  these  reviews  of  data.  EPA 
also  desires  to  clarify  the  extent  to 
which  it  may  disclose  such  reviews  for 
its  own  purposes.  In  a  memorandum  to 
the  Office  of  General  Counsel  dated 
May  28, 1985.  OPP  stated: 

"We  have  an  imperative  need  to  freely 
disclose  our  evaluations  of  registrant- 
submitted  data  and  present  our 
conclusions  and  the  reasons  for  our 
decisions.  We  wish  to  explain  our 
decisions  by  sharing  data  reviews  freely 
with  all  interested  parties." 

OPP  recommended  that  these  reviews 
of  pesticide  data  be  treated  as 
disclosable  to  any  person,  without 
regard  to  section  10(g).  if  the  reviews  (1) 
concern  data  that  would  be  disclosable 
under  FIFRA  section  19(d]  (1).  and  (2) 
have  been  carefully  scrutinized  by  OPP 
to  ensure  that  they  contain  no  data 
entiUed  to  confidential  treatment  under 
FIFRA  section  10(d)(1)  (A),  (B),  or  (C). 
OPP  further  suggested  that  it  would  be 
proper  to  disclose  such  reviews  without 
case-by-case  prior  notification  to  the 
8ubmitter(s)  of  the  item(s)  of  data  which 
are  the  subject  of  the  reviews,  if  a  one- 
time notice  were  provided.  Finally,  OPP 
requested  that  the  Office  of  General 
Counsel  consider  issuing  a  class 
determination  concerning  these  matters. 

FuKtings 

Under  40  CFR  2.207  I  have  authority  to 
issue  class  determinations  concerning 
entitlement  of  business  information  to 
confidential  treatment.  In  the  case  of 
pesticide  data  reviews,  I  find  that: 

(1)  EPA  possesses  (and  will  continue 
to  generate)  a  large  number  of  reviews, 
prepared  by  EPA  employees  or  by  EPA 
contractors,  of  data  submitted  under 
FIFRA  by  registrants  applicants  for 
registration,  applicants  for  experimental 
use  permits,  and  applicants  for 
emergency  exemptions. 

(2)  To  the  extent  that  the  reviews 
concern  submissions  (or  portions 
thereof)  which  are  themselves 
disclosable  under  FIFRA  section  10(d). 
then  disclosure  of  the  reviews  is 
mandatory.  Reviews  are  disclosable 
without  regard  to  FIFRA  section  10(g), 
provided  that  the  reviews  do  not  set 
forth  essentially  complete  reports  of  the 
data  or  information  submitted  to  the 
Agency.  Reviews  of  data  concerning 
submissions  which  are  themselves 
disclosable  under  FIFRA  section  10(d) 


therefore  may  properly  be  treated  as  a 
class. 

(3)  A  class  determination  will  serve 
the  useful  purpose  of  establishing  the 
procedures  and  restrictions  that  will 
apply  to  the  disclosure  of  pesticide  data 
reviews,  thereby  allowing  OPP  to  better 
conduct  its  future  activities. 

The  Office  of  General  Counsel  has  not 
been  asked  to  decide,  and  these  findings 
do  not  address,  whether  the  underlying 
data  on  which  the  reviews  are  based 
may  be  the  subject  of  a  class 
determination.  The  conclusions  reached 
in  this  determination  with  respect  to 
disclosure  of  pesticide  data  reviews 
therefore  do  not  control  the 
disclosability  of  the  underlying  data. 

Determinadons 

I  have  determined  that  pesticide  data 
reviews  will  be  treated  as  follows: 

I.  The  information  covered  by  this 
class  determination  consists  of  each 
review,  whether  now  existing  or 
prepared  at  a  future  data: 

(A)  which  was  prepared  by  EPA 
personnel  or  prepared  under  an  EPA- 
funded  contract;  and 

(B)  which,  to  the  extent  it  contains  or 
refers  to  any  unpublished  "business 
information"  (as  defined  in  40  CFR 
2.201(c)).  contains  or  refers  only  to  data 
or  information  concerning  the 
objectives,  methodology,  results,  or 
significance  of  any  test  or  experiment 
performed  on  or  with  a  registered  or 
previously  registered  pesticide  product 
or  any  of  its  separate  ingredients, 
impurities,  or  degradation  products,  or 
concerning  the  effects  of  any  such 
substance  on  any  organism  or  the 
behavior  of  any  substance  in  the 
environment;  and 

(C)  which  does  not  contain  (or  from 
which  has  been  deleted)  any 
information  the  disclosure  of  which 
would  disclose: 

(1)  manufacturing  or  quality  control 
processes;  or 

(2)  the  details  of  any  methods  for 
testing,  detecting,  or  measuring  the 
quantity  of  any  deliberately  added  inert 
ingredient  of  a  pesticide  product;  or 

(3)  the  identity  or  percentage  quantity 
of  any  deliberately  added  inert 
ingredient  of  a  pesticide  produc^,  or 

(4)  unpublished  information 
concerning  the  production,  distribution, 
sale,  or  inventories  of  a  pesticide  (such 
information  might  appear  in  reviews 
which  discuss  the  amount  of  a  pesticide 
sold  or  used  in  a  given  time,  and  thus 
might  concern  the  "significance"  of  data 
from  a  test  or  experiment);  and 

(D)  which  does  not  contain  or  consist 
of  any  complete  unpubUshed  report 
submitted  to  EPA  by  an  "affected 


business"  (see  deffnition  at  40  CFR 
2.201(d));  and 

(E)  which  does  not  contain  or  consist 
of  excerpts  or  restatements  of  any  such 
report  which  reveal  the  full  methodology 
and  complete  results  of  the  study,  test, 
or  experiment,  and  all  explanatory 
information  necessary  to  understand  the 
methodology  or  interpret  the  results. 

II.  The  information  covered  by  this 
determination  is  not  entiUed  to 
conffdential  treatment,  because  it 
consists  entirely  of  information  required 
by  statute  (FIFRA  section  10(d))  to  be 
disclosed. 

III.  The  information  covered  by  this 
determination  is  not  subject  to  FIFRA 
section  10(g),  and  thus  may  be  disclosed 
to  any  person.  Section  10(g)  is  intended 
to  prevent  a  person  from  obtaining, 
under  FIFRA,  data  generated  at  another 
person's  expense  and  then  using  the 
data  to  obtain  the  approval  of  another 
coimtry's  government  to  manufacture, 
sell,  or  use  pesticides  in  that  country, 
See.  e.g..  Congressional  Record,  October 
31. 1977.  page  H  11864  (daily  ed.) 
(remarks  of  Congressman  Fithian): 
•[Under  new  section  10(g)],  foreign 
competitors  or  multinational 
corporations  could  not  legally  obtain 
research  data,  paid  for  by  others,  and 
utilize  it  for  registration  abroad — where 
compensation  would  not  have  to  be 
paid.'  Disclosure  of  EPA  reviews  of  data 
(provided  that  they  are  truly  reviews, 
and  not  essentially  complete  reports) 
will  not  be  useful  in  obtaining  approvals 
by  governments  of  other  countries.  To 
the  extent  that  such  a  country  requires 
data  to  evaluate  the  request,  it  is 
unlikely  to  be  satisfied  with  a  review  of 
data  conducted  by  EPA;  to  the  extent 
that  such  a  country  is  willing  to  accept 
an  EPA  review  in  lieu  of  data,  it  is  just 
as  likely  to  accept  other  readily 
available  information  indicating  EPA's 
position,  such  as  evidence  that  EPA  has 
registered  the  product.  It  should  also  be 
noted  that  EPA  has  for  years  published 
many  quite  comprehensive  reviews  of 
information  submitted  under  FIFRA  in 
various  formats  (e.g.,  registration 
standard  science  chapters,  proposed 
and  final  regulations  setting  tolerances 
for  pesticide  residues  on  food,  special 
review  notices)  without  objection  from 
data  subipitters  that  such  publication 
violates  FIFRA  setftion  10(g). 

IV.  ff  OPP  concludes  that  a  review 
clearly  is  covered  by  this  determination, 
OPP  need  not  follow  the  procedures  set 
forth  in  40  CFR  2.204(c),  (d)(1).  and  (e) 
which  provide  affected  businesses  an 
opportunity  to  assert  and  attempt  to 
substantiate  a  business  confidentiality 
claim  prior  to  EPA's  final  confidentiality 
determination).  In  most  cases.  OPP  will 
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be  able  to  determine  readily  whether  a 
review  is  described  by  paragraphs  I.  (A) 
and  (B)  above.  With  regard  to 
paragraphs  I.  (C),  (D).  and  (E)  above,  In 
most  cases  it  also  should  be  apparent 
from  the  face  of  the  review  whether  its 
disclosure  would  reveal  information 
described  by  FIFRA  section  10(d)(1)  (A), 
(B).  or  (C)  or  10(d)(2).  and  if  so,  what 
pre-disclosure  deletions  would  be 
necessary.  However,  in  any  case  where 
On>  has  doubt  on  either  score,  the 
procedure  set  forth  in  40  CFR  2.204(d)(1) 
and  (e)  must  be  followed. 

V.  The  pre-disclosure  notice 
requirements  in  FIFRA  section  10(c)  and 
40  CFR  2.204(d)(2),  2.205  (f).  and  2.307  (d) 
and  (e)  may  be  satisfied,  insofar  as 
information  covered  by  this 
determination  is  concerned,  by: 

(A)  Furnishing  to  each  current 
registrant  of  a  pesticide  product,  each 
current  applicant  for  registration,  and 
each  other  data  submitter  whose 
identity  is  now  known  to  EPA  a  copy  of 
this  determination  and  a  notice  of  the 
Agency's  intent  to  disclose  and  and  all 
information  covered  by  this 
determination,  in  the  form  required  by 
S9  2.205(f)  and  2.307,  by  certified  mail, 
return  receipt  requested,  or  by  personal 
delivery; 

(B)  Publishing  a  copy  of  this 
determination  and  a  copy  of  a  notice  of 
intent  to  disclose  the  information 
covered  by  this  determination  in  the 
Federal  Register,  and 

(C)  Continuing  the  current  practice  of 
requiring  each  person  (other  than  a 
government  agency)  who  applies  for  an 
experimental  use  permit  or  a  registration 
to  first  obtain  a  company  number,  and 
furnishing  to  each  person  who  applies 
for  assignment  of  a  company  number: 

(1)  A  copy  of  this  determination;  and 

(2)  A  notice  stating  that  disclosure  of 
any  review  which  EPA  may  prepare  of 
any  data  submitted  by  the  person  under 
FIFRA  will  be  governed  by  this 
determination,  and  that  EPA  will  furnish 
no  further  notice  prior  to  disclosure  of 
such  information. 

The  Class  Determination  was  signed 
by  Lee  A.  DeHihns,  III,  Associate 
General  Counsel,  Grants,  Contracts,  and 
General  Law  Division. 

Final  Determination  and  Notice  That 
Infonnation  Will  Be  Disclosed 

In  view  of  Class  Determination  85-3, 
the  information  covered  by  that  class 
determination  clearly  is  not  entitled  to 
confidential  treatment,  within  the 
meaning  of  40  CFR  2.204(d)(2). 
Accordingly,  I  am  hereby  notifying  all 
affected  businesses  that: 

(1)  For  the  reasons  stated  in  Class 
Determination  85-3,  EPA  will  disclose  to 
any  member  of  the  public  any  and  all 


reviews  covered  by  the  class 
determination  without  further  notice  to 
affected  businesses. 

(2)  Disclosure  of  reviews  covered  by 
Class  Determination  85-3  and 
concerning  data  or  information 
submitted  by  an  affected  business  may 
commence  on  )anuary  13. 1986,  unless 
before  that  date  the  EPA  Office  of 
General  Counsel  has  been  notified  by 
that  affected  business  of  the  business's 
conmiencement  of  any  action  in  a 
Federal  court  to  obtain  judicial  review 
of  the  determination  or  to  obtain  a 
declaratory  judgment  under  section 
10(c)  of  FIFRA  and  to  obtain  preliminary 
injunctive  relief  against  disclosure  (see 
40  CFR  2.205(f)  and  2.307(e)]. 

(3)  If  such  litigation  is  timely 
commenced  by  the  affected  business, 
EPA  may  nonetheless -make  the 
information  available  to  the  public  (in 
the  absence  of  an  order  by  the  court  to 
the  contrary),  once  the  court  has  denied 
a  motion  for  a  preliminary  injunction  in 
the  action  or  has  otherwise  upheld  the 
EPA  determination,  or  whenever  it 
appears  to  the  EPA  Office  of  General 
Counsel,  after  reasonable  notice  to  the 
business,  that  the  business  is  not  taking 
appropriate  measures  to  obtain  a  speedy 
resolution  of  the  action  (see  40  CFR 
2.205(f)  and  2.307(e]). 

This  notice  constitutes  final  agency 
action  concerning  any  and  all  business 
confidentiality  claims  that  may  have 
been  or  could  have  been  made,  or  that 
may  be  made  in  the  future,  with  regard 
to  any  information  covered  by  Class 
Determination  85-3.  This  final  agency 
action  may  be  subject  to  judical  review 
under  Chapter  7  of  Tide  5,  United  States 
Code,  under  FIFRA  section  10(c),  or 
other  law. 

Dated  November  16, 1985. 
Steven  Schatzow, 

Director,  Office  of  Pesticide  Programs 
[FR  Doc.  85-38157  Filed  11-26-85;  8:45  am] 

BILUNa  COOC  M«0-S»-«l 


Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board, 
Subcommittee  on  Particulate  Matter; 
Open  Meeting 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  meeting  of  the  Clean  Air 
Scientific  Advisory  Committee's 
(CASAC)  Subcommittee  on  Particulate 
Matter  will  be  held  December  16-17, 
1985  starting  at  9:30  a.m.  in  the  Main 
Auditorium,  Environmental  Research 
Center,  Environmental  Protection 
Agency  Route  54  and  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina. 

The  purpose  of  the  meetii^  is  to  allow 
the  Conunittee  to  review  and  provide  its 
advice  to  the  Agency  on:  1]  The  March 


20, 1984  (49  FR  10408)  proposed 
revisions  to  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
Particulate  Matter,  and  2)  pertinent  new 
studies  conducted  since  ihe  panel  last 
reviwed  this  issue  in  1981.  For  further 
information  concerning  the  proposed 
revisions  to  the  NAAQS,  please  contact 
Mr.  John  Haines,  U.S.  EPA,  Office  of  Air 
Quality  Planning  and  Standards  (MD- 
12),  Research  Triangle  Park,  North 
Carolina  27711  (919)  541-5531  or  (FTS) 
629-5531.  For  further  information 
concerning  new  studies,  please  contact 
Ms.  Diane  Ray,  U.S.  EPA,  Environmental 
Criteria  and  Assessment  Office  (MD- 
52),  Research  Triangle  Park,  North 
Carolina  27711  (919)  541-3637  or  (FTS) 
629-3637. 

The  meeting  is  open  to  the  public  Any 
member  of  the  pubhc  v^rishing  to  attend 
or  obtain  information  should  contact  Mr. 
Robert  Flaak.  Executive  Secretary. 
Clean  Air  Scientific  Advisory 
Committee  (CASAC),  Science  Advisory 
Board  (A-IOIF),  U.S.  EPA,  Washington, 
DC  20460  (202)  382-2552,  prior  to  tiie 
meeting.  Persons  wishing  to  make 
statements  at  the  meeting  must  contact 
Mr.  Flaak  no  later  than  close  of  business 
on  December  10, 1985. 

Dated:  Novemt>er  21, 1985. 
Katlilsen  Cooway. 

Acting  Director,  Science  Advisory  Board. 
[FR  Doc.  85-28314  Filed  11-28-85;  &-4S  am] 
nmiwn  cooc  iwd  w  ii 


[Dedtet  Na  OPP-1806S4  FRL-2930-81 

Montana  and  Wyoming;  Issuance  of 
Specific  Exemptions  for  Use  of 
Stryctmine  To  Control  RatM  SIcunlcs 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  to  the  Montana  Department 
of  Livestock  and  the  Wyoming 
Department  of  Agriculture  (hereafter 
referred  to  individually  by  state  name  or 
collectively  as  "Applicants")  for  use  of 
stychnine  in  eggs  to  control  rabid 
skunks.  These  specific  exemptions  are 
issued  pursuant  to  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  as  amended  (FIFRA). 
As  a  part  of  its  decision  to  approve 
these  exemptions,  EPA  has  determined 
that  the  Applicant's  requests  proposed 
to  use  strychnine  in  a  way  that  had 
previously  been  cancelled  and  therefore 
that  the  requests  were  subject  to  EPA's 
Subpart  D  rules.  40  CFR  164.130— 
164.133.  As  required  by  these  rules,  the 
Agency  first  determined  that  substantial 
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new  evidence  had  been  submitted  which 
warranted  a  reconsideration  of  the  prior 
cancellation  order  and  that  an 
emergency  waiver  of  the  hearing 
required  under  Subpart  O  was  justfied. 
EPA  has  also  determined  that 
emergency  conditions  exist  in 
accordance  with  the  regulations 
governing  section  18  of  FIFRA.  40  CFR 
Parties. 

DATES:  The  specific  exemptions  are 
effective  from  November  6, 1985  through 
November  6, 198a 

RM  RJRTNElt  MRMHIATION  CONTACT 
Jack  E.  Housenger,  Registration  Division 
{TS-767C),  OfTice  of  Pesticide  Programs. 
Environmental  Protection  Agency,  Rm. 
716,  Crystal  Mall  Buidling  #2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202.  (703-557-7889). 
SUPPLEMENTARV  MFOMIATION: . 

I.  Background 

In  February  and  March  of  1985, 
Montana  and  Wyoming  requested  that 
EPA  allow  the  use  of  strychine  in  eggs  to 
control  rabid  skunks.  (Montana  also 
requested  the  use  of  strychnine  in  lard 
baits,  but  later  limited  the  request  to  egg 
baits.)  Because  strychnine  is  not 
registered  for  this  use,  the  Applicants 
applied  under  FIFRA  section  18  for  a 
specific  exemption  from  the  provisions 
of  FIFRA  requiring  that  every  pesticide 
distributed  or  sold  in  commerce  must  be 
registered.  The  Applicants  have  both 
applied,  under  section  3  of  FIFRA.  for 
registration  of  strychnine  in  egg  baits  to 
control  rabid  skunlcs. 

In  1972.  EPA  cancelled  the 
registrations  of  strychnine  products  used 
for  predator  control,  including  the  use  of 
strychnine  to  control  skunks  (see  the 
Federal  Register  to  March  18, 1972  (37 
FR  5718)).  Therefore,  the  specific 
exemption  requests  are  subject  to  EPA's 
Subpart  D  regulations,  40  CFR  164.130— 
164.133,  in  addition  to  the  regulations 
governing  the  the  issuance  of 
exemptions  under  section  18, 40  CFR 
Part  166.  Subpart  D  provides  that  any 
application  for  a  registration  or  an 
emergency  exemption  for  a  pesticide  use 
that  has  bieen  cancelled  shall  be 
considered  a  petition  for  reconsideration 
of  the  prior  cancellation  order.  The 
Administration  will  determine  that 
reconsideration  is  weirranted  if  he  finds 
that: 

(1)  The  applicant  has  presented 
substantial  new  evidence  whidi  may 
materially  affect  the  prior  cancellation 
or  suspension  order  and  which  was  not 
available  to  the  Adminsitrator  at  the 
time  he  made  his  fitud  cancellation  or 
suspension  determination:  and 

(2)  Such  evidence  could  not.  through 
the  exercise  of  due  diligence,  have  been 


discovered  by  the  parties  to  the 
cancellation  or  suspension  proceeding 
prior  to  the  issuance  of  the  final  order. 

|40  CFR  lM.131(a)]. 

Ordinarily,  if  the  Administrator  finds 
that  the  substantial  new  evidence  test  in 
S  164.131  is  met  the  Subpart  D  rules 
require  a  formal  hearing  to  determine 
whether  a  modification  of  the 
cancellation  order  is  justified  (40  CFR 
164.131(c)).  However,  §  164.133  of 
Subpart  D  allows  the  Administrator  to 
dispense  with  the  requirement  for  a 
hearing,  where  otherwise  required,  in 
any  case  in  which  he  determines: 

(1)  That  the  application  presents  a 
situation  involving  need  to  use  the 
pesticide  to  prevent  an  unacceptable 
risk:  (a)  To  human  health,  or  (b)  to  fish 
or  wildlife  populations  when  such  use 
would  not  pose  a  human  health  hazard: 
and 

(2)  That  there  is  no  other  feasible 
solution  to  such  risk;  and 

(3)  That  the  time  available  to  avert  the 
risk  to  human  health  or  fish  and  wildlife 
is  insufficient  to  permit  convening  a 
hearing  as  required  by  S  164.131;  and 

(4)  That  the  public  interest  requires 
the  granting  of  the  requested  use  as  soon 
as  possible. 

To  summarize,  before  emergency 
exemptions  for  the  use  of  strychnine 
could  be  granted,  the  Agency  had  to  find 
that: 

1.  "Substantial  new  evidence"  in 
accordance  with  the  Suppart  D 
regulations  (40  CFR  164.130)  has  been 
submitted  to  warrant  a  reconsideration 
of  the  prior  cancellation  order, 

2.  An  emergency  condition  as  defined 
in  the  regulations  governing  section  18 
(40  CFR  Part  166)  exists;  and 

3.  An  emergency  waiver  of  the 
Subpart  D  hearing  is  warranted  (40  CFR 
164.133). 

The  Agency,  as  a  result  of  its  review 
of  the  Applicants'  emergency  exemption 
requests  earUer  this  spring,  found  that 
no  information  had  been  submitted 
which  could  be  considered  as 
"substantial  new  evidence." 
Accordingly,  the  Agency  published 
notice  in  the  Federal  Register  of  May  17, 
1985  (50  FR  20600)  announcing  iU 
intention  to  deny  the  exemption 
requests.  Interested  persons  were 
invited  to  comment  on  the  intended 
action  and  to  submit  any  information 
which  could  be  considered  to  constitute 
"substantial  new  evidence."  Eleven 
comments  were  received  in  response  to 
the  notice:  10  opposed  the  Agency's 
intended  denial  action,  and  one  was  in 
favor. 


IL  Subpart  D  and  Section  18 
DeterminatiDns 

A.  Substantial  New  Evidence 

In  recent  months,  the  Applicants  have 
submitted  additional  information  which 
the  Agency  has  determined  constitutes 
substantial  new  evidence  may  warrant 
reconsideration  of  the  1972  cancellation 
order.  The  evidence  submitted  by 
Montana  and  Wyoming  is  largely  based 
on  the  use  of  strychnine  under 
emergency  exemptions  which  have  been 
granted  for  the  past  11  years.  The 
pattern  of  use  currently  proposed  by  the 
Applicants  is  substantially  similar  to 
that  under  past  exemptions. 

The  Applicants  have  submitted 
evidence  indicating  the  following: 

1.  Strychnine  egg  baits  appear  to  be 
effective  in  controlling  the  spread  of 
rabies  by  skunks.  Specifically,  the 
recurrence  of  rabies  in  the  vicinity  of 
treated  areas  is  significantly  reduced 
after  treatment,  and  in  some  cases  there 
has  been  no  recurrence  in  11  years 
following  use,  as  shown  by  records 
maintained  by  Montana  and  Wyoming. 

2.  Hazards  to  nontarget  species 
resulting  from  the  pattern  of  use 
proposed  by  the  Applicants  are  likely  to 
be  smaller  than  hazards  resulting  from 
the  use  pattern  cancelled  in  1972. 

According  to  EPA's  cancellation 
decision,  "unattended"  strychnine  baits 
commonly  were  "spread  over  vast  areas 
of  open  prairie"  before  1972.  And 
although  use  instructions  directed  that 
baits  were  to  be  covered  "to  avoid 
ingestion  by  non-target  animals."  EPA 
indicated  that  such  directions  were 
generally  ignored.  The  use  patterns 
proposed  by  Montana  and  Wyoming 
differs  in  important  respects  trom  the 
pre-1972  use  of  strychnine  baits.  Among 
other  things,  the  Applicants  proposed 
that  baits  would  be  placed  only  by 
certified  applicators,  individuals  who 
have  been  trained  and  have 
demonstrated  their  competency  in  the 
safe  and  proper  use  of  pesticides.  EPA 
did  not  gain  statutory  authority  to 
restrict  the  use  of  pesticides  to  certified 
applicators  until  after  the  1972 
cancellation.  The  Agency  believes  that 
certified  applicators  are  more  apt  to 
follow  label  directions  and  to  abide  by 
restrictions  on  pesticide  use  than 
noncertified  individuals.  The 
Applicants'  proposals  contain  a  number 
of  use  restrictions  which,  if  followed,  are 
likely  to  reduce  exposure  to  nontarget 
animals  (see  unit  III  of  this  notice),  when 
compared  with  the  indiscriminate 
baiting  cited  in  the  1972  cancellation 
decision.  As  a  result  EPA  expects  the 
overall  risk  to  nontarget  wildlife  will  be 
lower  than  in  1972.  Finally,  the 
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Applicants  claim  that  egg  baits  are  more 
selective  for  skunks  than  are  lard  baits 
(allowed  prior  to  the  1972  cancellation), 
thereby  providing  greater  selectivity. 

3.  Alternative  methods  of  controlling 
skunks  are  considerably  more  costly 
and/or  less  restrictive  tfian  strychnine 
egg  baits.  There  are  no  pesticides 
registered  for  this  use.  Other  available 
control  methods  such  as  trapping, 
shooting,  quarantine,  and  vaccination 
are  unduly  costly  and  inefficient  in 
situations  where  strychnine-treated  egg 
baits  could  be  used. 

The  Agency  has  determined  that 
when  compared  with  the  1972  data  base, 
the  information  rrepresents  substantial 
new  evidence  which  warrants 
reconsideration  of  the  1972  order 
cancelling  the  use  of  strychnine  for  the 
control  of  skunks.  Furthermore,  the 
Agency  has  concluded  that  since  the 
majority  of  the  evidence  is  derived  from 
the  use  of  strychnine  under  emergency 
exemptions  since  1973,  this  evidence 
was  not  available  prior  to  the 
cancellation  order.  In  view  of  these 
Rndings,  EPA  would  normally  issue  a 
notice  announcing  an  adjudicatory 
hearing  to  detemine  whether  to  modify 
the  1972  cancellation  order  (see  40  CFR 
164.131(c)).  The  requirement  for  a 
hearing  can,  however,  be  waived  in 
certain  emergency  circumstances  (se  40 
CFR  164.133).  As  discussed  in  unit  II.C. 
of  this  notice,  EPA  has  concluded  that  a 
waiver  of  the  Subpart  D  hearing 
requirement  was  justified  for  the 
Applicants'  emergency  exemption 
requests. 

Although  EPA  has  decided  to  waive 
the  requirement  for  a  hearing  before 
issuing  the  Montana  and  Wyoming 
exemptions,  EPA  recognizes  that  the 
hearing  requirement  cannot  be  waived 
for  the  pending  applications  for 
registration.  Accordingly,  notice  will  be 
published  in  the  Federal  Register  in  the 
near  future  announcing  the  start  of  a 
hearing  under  Subpart  D  to  consider 
modification  of  the  strychnine 
cancellation  order  to  permit  use  of 
strychnine  egg  baits  for  control  of  rabies 
in  skunks. 

B.  Emergency  Conditions 

The  Applicants  requested  the  use  of 
strychnine  for  the  purpose  of 
suppressing  local  populations  of  skunks, 
the  main  carrier  of  rabies,  thereby 
reducing  the  opportunity  for  exposure  of 
humans,  domestic  animals,  and 
susceptible  wild  species  to  rabies.  Both 
Apphcants  consider  the  incidence  of 
rabies  to  be  at  a  level  which  poses  an 
unacceptable  threat  to  the  public  health. 

Under  FIFRA  section  18  and  EPA's 
implementing  regulations.  40  CFR  Part 


166,  an  emergency  is  deemed  to  exist 
when: 

1.  A  pest  outbreak  has  [occurred]  or  is 
about  to  occur,  and  no  pesticide 
registered  for  the  particular  use,  or 
alternative  method  of  control,  is 
available  to  eradicate  or  control  the 
pest; 

2.  Significant  economic  or  health 
problems  will  occur  without  the  use  of 
the  pesticide;  and 

3.  The  time  available  from  discovery 
or  prediction  of  the  pest  outbreak  is 
insufficient  for  a  pesticide  to  be 
registered  for  the  particular  use.  (40  CFR 
166.1). 

Information  submitted  by  each  of  the 
Applicants  indicates  that  the  incidence 
of  rabies  had  increased  sharply  in 
various  counties  in  Montana  and 
Wyoming.  The  Applicants  believe  that 
an  emergency  condition  exists  owing  to 
the  unacceptable  risk  to  the  public 
health  posed  by  rabies. 

Montana  identified  rabies  in  41  of  its 
56  counties.  Montana  authorities  have 
confirmed  200  cases  of  rabies  in  skunks 
during  the  12-month  period  ending 
September  30, 1985.  In  the  3-month 
period  of  August  through  October,  there 
were  48  confirmed  cases  of  rabies  in 
1985  versus  23  confirmed  cases  for  the 
same  period  in  1984.  Persons  who  have 
been  required  to  undergo  medical 
treatment  for  exposure  to  rabid  animals 
already  number  131  this  year,  versus  62 
for  all  of  1984. 

Wyoming  cited  the  positive 
identification  of  rabies  in  14  skunks  in 
Johnson  County  since  January  2, 1985;  in 
11  skunks  in  Sheridan  County  since 
January  11, 1985;  and  in  four  skunks  in 
Campbell  County  since  May  17, 1985,  as 
evidence  of  the  increased  incidence  of 
rabies.  At  least  six  cases  of  human 
exposure  requiring  post-rabies  exposure 
treatment  were  noted. 

In  view  of  the  fact  that  Montana  has 
been  authorized  emergency  exemptions 
for  this  use  for  the  past  11  years,  it 
appeared  to  EPA  last  spring  that  the 
situation  represented  a  chronic  problem 
(see  50  FR  20600;  May  17, 1985). 
However,  the  incidence  of  rabies  has 
increased  dramatically  this  year, 
creating  a  problem  much  worse  than 
normally  experienced.  Wyoming,  on  the 
other  hand,  has  not  been  authorized  the 
use  of  strychnine  since  1981,  when  it    . 
experienced  its  last  outbreak  of  rabies. 

Based  on  the  information  in  the 
Applicants'  requests  and  additional 
information  submitted  in  their  support, 
the  Agency  has  found  that  the 
Applicants  have  met  each  pf  the  criteria 
for  determining  the  existence  of  an 
emergency  (40  CFR  166.1).  Montana  and 
Wyoming  are  currently  experiencing  an 
outbreak  of  rabid  skunks  which  could 


cause  increased  health  problems  as  the 
result  of  additional  human  exposure, 
and  possibly  could  cause  significant 
economic  problems  through  infection  of 
domestic  livestock  and  pets.  There  is  no 
pesticide  registered  to  control  skunks, 
and  alternative  methods  have  proven    - 
ineffective.  Moreover,  EPA  concludes 
that  there  would  not  be  sufficient  time 
available  to  register  this  use  before 
these  problems  occurred. 

C.  Emergency  Waiver  of  Subpart  D 
Hearing 

The  Agency  has  additionally 
determined  that  the  standards  set  forth 
in  40  CFR  164.133  for  waiving  the 
hearing  ordinarily  required  under 
Subpart  D  have  been  met.  In  arriving  at 
this  conclusion,  the  Agency  has 
determined  the  following: 

1.  The  proposed  use  of  strychnine  is 
necessary  to  prevent  an  unacceptable 
risk  to  people  and  domestic  animals. 
With  the  strict  controls  provided  for  in 
the  Applicants'  requests,  the  use  is  not 
expected  to  pose  a  human  health 
hazard. 

2.  There  is  no  other  feasible  solution 
to  the  risk.  Shooting  and  trapping  have 
not  been  successful  in  the  past,  and 
quarantine  and  vaccination  are  both 
unreasonably  expensive  and 
impracticaL 

3.  The  time  available  is  insufficient  to 
permit  convening  a  hearing.  The  time 
required  to  conclude  formal 
adjudicatory  hearings  is,  at  a  minimum, 
several  months.  The  public  health 
hazard  requires  prompt  action. 

m.  Granting  of  Emergency  ExemptioDS 

Specific  exemptions  allowing  the  use 
of  strychnine  in  eggs  to  control  rabid 
skunks  in  Montana  and  Wyoming  were 
granted  on  November  6, 1985. 

Under  EPA's  regulations,  issuance  of 
a  specific  exemption  shall  be  subjected 
to  such  restrictions  as  the  Agency  may 
prescribe  (40  CFR  166.2(a)).  In  granting 
an  exemption,  EPA  has  established 
specific  requirements  for  use  of 
strychnine  baits  that  are  expected  to 
protect  humans  and  nontarget  wildlife. 
Similar  restrictions  have  been  imposed 
on  the  use  of  strychnine  baits  in 
previous  rabies  control  programs,  and 
no  imreasonable  adverse  effects  on 
either  humans  or  nontarget  wildlife 
populations  have  been  attributed  to 
such  use. 

The  most  important  restrictions  on  the 
use  of  strychnine  egg  baits  are  the 
following: 

1.  Each  strychnine-treated  bait  will 
contain  approximately  35  milligrams  of 
strychnine  alkaloid. 
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2.  Placement  of  strychnine-treated  egg 
baits  is  limited  to  the  counties  of 
Chouteau.  Hill,  Liberty.  Cascade.  Toole. 
Yellowstone,  Treasure,  Bighorn. 
Rosebud.  Custer,  Powder  River,  Carter. 
Fallon.  Wibaux.  Prairie,  Dawson, 
Richland.  McCone,  Roosevelt,  Sheridan. 
Daniels.  Valley,  Garfield.  Phillips, 
Blaine,  Fetgus,  Petroleum.  Musselshell. 
Wheatland,  Judith  Basin.  Beaverhead. 
Flathead.  Carboa  Gallatin,  Glacier. 
Lake,  Lewis  and  Clark,  Sanders, 
Stillwater,  Teton,  and  Pondera  in 
Montana  and  the  counties  of  Johnson. 
Campbell,  and  Sheridan  in  Wyoming. 

3.  Placement  or  removal  of  egg  baits 
must  be  made  only  by  or  under  the 
direct  supervision  of  certified 
commercial  applicators  of  restricted-use 
pesticides. 

4.  All  eggs  will  be  stamped  with  the 
word  "POISON"  in  three  locations  and 
will  contain  green  food  coloring  to  warn 
people  of  their  toxic  nature. 

5.  The  areas  to  be  treated  are  limited 
to  the  land  within  circles  5  miles  in 
radius  around  the  point  where  a 
confirmed  rabid  skunk  has  been  found. 

6.  A  maximum  of  two  strychnine  eggs 
per  site  will  be  placed  in  the  following 
skunk  habitats:  Entrances  to  skunk 
dens,  garbage  dumps,  road  culverts,  junk 
piles,  unoccupied  buildings,  haystacks, 
rock  piles,  and  any  other  location  which 
shows  evidence  of  skunk  habitation.  No 
baits  may  be  placed  in  the  open. 

7.  Strychnine  egg  baits  will  be  placed 
at  appropriate  locations  starting  in  the 
immediate  area  where  the  laboratory- 
confirmed  rabid  animal  was  collected. 
Egg  placement  will  continue  at 
appropriate  locations  in  the  area 
surrounding  the  location  of  the 
confirmed  case  extending  outward  as 
needed,  but  no  farther  than  5  miles  from 
the  site  where  the  laboratory-confirmed 
skimk  was  fotmd.  to  reduce  the  local 
population.  Normally,  the  treatment  area 
will  not  exceed  3  miles  from  the  site  of 
the  confirmed  rabid  animal.  The  number 
of  str)'chnine  egg  baits  may  not  exceed 
1.200  in  any  treatment  area.  No  more 
than  ISO  strychnine  egg  baits  may  be 
used  in  any  1  square  mile  area. 

8.  Egg  baits  may  not  be  left  in  a 
treatment  area  for  more  than  30  days 
after  the  discovery  of  a  confirmed  rabid 
skunk. 

9.  No  strychnine-treated  egg  baits  will 
be  permitted  within  a  10-mile  radius  of 
Township  5B  North,  Range  83  West,  in 
Sheridan  County.  Wyoming,  and 
Bighorn  County,  Wyoming,  and  Bighorn 
County,  Montana. 

10.  Strychnine  baits  may  not  be 
placed  within  1  mile  of  a  prairie  dog 
town,  unless  a  precontrol  survey 
conducted  in  accordance  with  approved 
techniques  of  the  Office  of  Endangered 


Species,  USDL  indicates  that  black- 
footed  ferrets  are  not  present. 
Strychnine  baits  may  also  not  be  placed 
within  1  mile  of  any  site  where  the 
presence  of  a  black-footed  ferret  has 
been  confirmed  within  the  last  12 
months. 

11.  Strychnine  baits  will  be  placed 
only  on  those  lands  where  written 
permission  has  been  obtained  from  the 
landowner,  lessee,  or  other  person  in 
charge  and  responsible  for  the  use  of  the 
land. 

12.  Warning  signs  will  be  posted  at  all 
points  commonly  used  for  access  to  the 
treated  area,  as  well  as  in  other 
locations  near  where  treated  baits  have 
been  placed.  Signs  shall  be  placed  in  a 
manner  that  makes  them  easily  visible. 

13.  All  locations  where  strychnine- 
treated  egg  baits  are  placed  must  be 
marked  with  appropriate  flagging  to 
ensure  that  the  placement  site  is  not 
overlooked  during  monitoring  and  to 
ensure  recovery  of  unconsumed  baits. 

14.  The  Montana  Department  of 
Livestock  and  the  Wyoming  Department 
of  Agriculture  must  follow  any  more 
stringent  requirements  imposed  by  State 
law  or  regulation. 

15.  Each  bait  will  be  checked  as 
frequently  as  necessary:  however,  all 
baiting  sties  shall  be  monitored  a 
minimum  of  once  per  week.  ^ 

16.  All  retrieved  or  excess  strychnine 
baits  will  be  disposed  of  by  burial  at 
least  18  inches  deep  in  an  approved 
sanitary  landfill  or  burned  in  an 
incinerator.  Containers  to  be  disposed  of 
will  be  handled  in  a  similar  manner. 

17.  Animals  poisoned  in  the  control 
program  will  be  submitted  for 
laboratory  analysis  for  presence  of 
rabies  virus,  if  possible.  Otherwise, 
animal  carcasses  shall  be  burned  or 
buried  in  a  remote  location. 

18.  The  use  of  these  eggs  is  prohibited 
in  areas  of  Montana  that  may  result  in 
the  exposure  of  an  endangered  species 
to  strychnine.  Prior  to  use,  the  user  must 
notify  the  U.S.  Fish  and  Wildlife  Service 
[Endangered  Species  Specialist  (406- 
449-5225)].  If  the  U.S.  Fish  and  WUdlife 
Service  or  the  user  determines  that  the 
use  of  strychnine  may  adversely  impact 
cm  endangered  species  in  the  specific 
area  requested,  strychnine  may  not  be 
used  in  this  area.  (This  condition  is  not 
part  of  the  Wyoming  approval,  as  the 
endangered  species  of  concern  do  not 
inhabit  the  counties  authorized  for 
treatment.) 

19.  The  public  shall  be  notified 
through  the  news  media  prior  to 
placement  of  strychnine-treated  egg 
baits  when  baits  are  placed  within  dose 
proximity  to  urban  or  suburban  areas  or 
other  human  residences. 


20.  The  Montana  Department  of 
Livestock  and  the  Wyoming  Department 
of  Agriculture  are  responsible  for 
reporting  on  a  monthly  basis  to  this 
Agency  throu^  EPA's  Region  VIII  office 
the  names,  addresses,  and  telephone 
numbers  of  the  individuals  performing 
applications  and  the  number  of  baits 
placed,  retrieved,  consumed,  or  missing. 
Fatalities  located,  including  nontarget 
species,  must  be  reported.  Any  adverse 
effects  in  connection  with  the  use  of 
strychnine  under  this  exemption  must  be 
reported  immediately. 

21.  A  final  report  summarizing  the 
results  of  this  program  must  be 
submitted  within  3  months  following  the 
expiration  of  these  specific  exemptions. 

22.  These  specific  exemptions  expire 
November  6. 1986.  (7  U.S.C.  138). 

Dated:  November  za  198S. 
John  AMoora, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  85-28315  Filed  11-28-85:  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 
Organteation 

AOENCV:  Farm  Credit  Administration. 
action:  Notice;  Proposed  Chartering  of 
Districtwide  Production  Credit 
Association  in  the  Fourth  Farm  Credit 
District. 

summary:  The  Farm  Credit  Association 
(FCA)  has  under  consideration  a 
proposal  for  the  consolidation  of  certain 
production  credit  associations  (PCSs)  in 
the  Fourth  Farm  Credit  District  that 
would  involve  the  issuance  of  a  charter 
to  the  consolidated  PCA  to  serve  the 
entire  territory  of  the  Fourth  Farm  Credit 
District,  which  encompasses  the  States 
of  Kentucky,  Ohio.  Indiana  and  portions 
of  Tennessee.  If  shareholders  approve 
the  consolidation  at  their  special 
meetings  on  December  12, 1985.  and 
required  regidatory  approvals  are  given, 
the  proposed  consolidation  %inll  be 
effective  on  December  31, 1985. 

The  issuance  of  PCA  charters  is  a 
discretionary  act  pursuant  to  section 
5.18  of  the  Farm  Credit  Act  of  1971,  as 
amended,  that  does  not  require  notice 
and  comment.  However,  since  the 
proposed  consolidated  association  may 
serve  some  areas  that  may  also  be 
served  by  other  associations,  the  FCA 
believes  is  appropriate  to  consider  all 
comments  of  the  public  on  the 
designation  of  the  territory  to  be  served. 
All  interested  parties  are  invited  to 
submit  written  comments,  addressed  as 
specified  below. 
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DATE  All  coaiinento  must  be  reoeivad  by 
DacoDber  16. 19S& 


:AUoMBmait«ai»o«ldbe 
submitted  in  writing  to  OonaM  B. 
WiUdaaan,  Govennr,  Farai  Credit 
Administratioii,  1501  Farm  Credit  Drive. 
McLean,  Virgiiiia  2ZlOZ-S08a  Copies  of 
all  written  coaimuiiicatioits  received 
will  be  available  fw  inspection  by 
interested  parties  in  the  Office  of  the 
Director,  Congressioaal  and  Pablic 
Affain  Division,  Office  of 
Administration,  Farm  Credit 
Administration. 

FOR  nrnTHER  IWOmMTlON  cowtact; 

Thomas  Holland,  Funding  and 

Operations  Division,  Office  of 

Examination  and  Supervision,  1501 

Farm  Credit  Drive.  McLean.  VA  22102- 

5090,  (703)  88^-4452. 

DonaM  E.  Wilkinson, 

Coventor. 

[FR  Doa  85^28393  Filed  11-26^85:  &45  am] 
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Organization 

MtBKf.  Farm  Credit  Administration. 

ACnON:  Notice:  Proposed  Chartering  of 
Diatrictwide  Federjd  Land  Bank 
Association  in  the  Fourth  Farm  Credit 
District. 

summary:  The  Farm  Credit 
Administration  (FCA)  has  under 
consideration  a  proposal  for  the 
consohdation  of  certain  Federal  land 
bank  associations  (PLBAs)  in  the  Fourdi 
Farm  Credit  District  that  would  involve 
the  issuance  of  a  charter  to  the 
consolidated  FLBA  to  serve  the  entire 
territory  of  the  Fourth  Farm  Credit 
District  whidi  encompasses  the  States 
of  Kentucky,  Ohio,  Tennessee  and 
Indiana.  If  shareholders  approve  the 
consolidation  at  their  special  meetings 
on  December  12.  IWJS,  and  required 
regulatory  approvals  are  ^ven,  the 
proposed  consolidation  will  be  effective 
on  December  31, 1985. 

The  issuance  of  FlfiA  diarters  is  a 
discretionaiy  act  pursnant  to  section 
5.18  of  the  Farm  Credit  Act  of  1971.  as 
amended,  that  does  not  require  notice 
and  comment  However,  since  the 
proposed  consolidated  association  may 
serve  some  areas  that  may  also  be 
served  by  other  associations,  the  FCA 
believes  it  appropriate  to  consider  all 
comments  of  the  public  on  the 
designation  of  the  territory  to  be  served. 
AH  interested  parties  are  invited  to 
submit  written  oomments,  addressed  as 
specified  below. 

date:  Aii  ooounents  mwst  be  reoeived  by 
December  }B,  IflSS. 


:AMooDineiitBaiMiiildbe 
submitted  in  vrritiag  to  Donald  K. 
Wilkinson,  Governor,  Farm  Credit 
AdmiMStrHiuM.  1501  Ftum  Credit  Drive, 
McLean.  Viiginia  ZZUB-SOBO.  Copies  of 
all  written  communicatioBS  received 
will  be  available  for  inspection  by 
interested  parties  in  the  Office  of  the 
Director,  Coo^essioDal  and  Public 
Affairs  Division,  Ofiioe  of 
Administration,  Farm  Credit 
Administration. 

FOR  FURIWER INFONMATION  CONTACT 

Thomas  Holland,  Funding  and 

Operations  Division,  Office  of 

Bxaraination  and  Supervision,  1501 

Farm  Credit  Drive,  McLean.  VA  22102- 

5090,  (703)  88»-44S2. 

Donald  E  Wilkiason, 

Govenor. 

[FS  Doc  S5-28394  Filed  li-2S-8S(  &4S  amj 
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FEDERAL  OOMMUNtC  AT10NS 
COMMISSION 

November  la  1985. 

Public  Information  CoUaction 
Requirement  Submitted  to  OSicB  of 
Management  and  Budget  for  Review. 

The  Federal  Comnumicatnn 
Commission  has  submitted  ^  following 
information  coUectioo  requireaent  to 
0MB  for  review  and  dearanoe  under 
the  Paperwork  Reduction  Act  of  19801 
Pub.  L  96-511. 

Copies  of  this  submission  are 
available  from  Doris  Benz,  FCC  (202) 
632-7513.  Comments  should  be  sent  to 
David  Reed.  Office  of  Management  and 
Budget  Room  3235.  NEOa  Washii^oo. 
DC  20503  (202J  385^231. 
OMfi.- 3060-0095 
Form  No.:  FCC  39fr-A 
Title:  Annual  Employment  Report — 

Cabk  Television 
Aciioa:  Revision 
Estimated  Aaaual  Burden:  6,679 

Responses;  6.260  Hours 
Federal  ComnruiricaHom  Commtssion. 
William ).  T^ncarioo, 
Secretary. 

[FR  Doc.  85-28292  Filed  11-2&-85:  8:45  am] 
BILUNa  CODE  trta-oi-M 


FEDERAL  MARITIME  COMMISSION 
NOHcc  of  Agreement(s)  FIted 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
foUowiBg  agreement's)  pursuant  to 
section  5  of  die  Shipping  Act  of  19M. 

btterested  parties  may  inspect  and 
obtain  a  copy  of  each  apeement  at  the 


Washington,  DC  Office  of  the  Federal 
Maritime  Conrndssion,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritinie  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
conunents  are  found  in  section  572.603 
of  Tide  46  of  the  Code  of  Federal 
Regidations.  Interested  peieuits  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 
Agreement  No.:  224-010653 
TitJe:  Oakland  Terminal  Agreement 
Parties:  Port  of  Oakland  (Ami)  Hong 

Kong  Islands  Line  America  SA. 

(HKIL) 

Synopsis:  This  agreement  provides 
that  HKIL  shall  have  the  non-exclusive 
right  to  assigned  premises  at  the  Port's 
Outer  Harbor  Terminal,  Berth  No.  6  for 
the  handling  of  its  vessels  and  related 
operations  in  its  transpacific  service 
with  certain  rights  and  obligations  under 
the  agreement  to  other  of  the  Port's 
public  container  terminals.  HKIL  agrees 
that  the  assigned  premises  shall  be  the 
published  regulai^  scheduled  Northern 
Cabfonxia  port  of  call  for  its  vessel 
operations.  The  current  authority  to 
manage  the  premises  for  the  Port  is 
vested  in  the  Stevedoring  Services  of 
America,  under  Agreement  No.  1-4007. 
The  term  of  the  agreement  commences 
upon  the  first  of  the  mondi  follo%ving  its 
effective  date  and  terminates  on  August 
31, 1991.  Effective  upon  the  date  of 
commencement  of  the  term  of  the 
Agreement  No.  224-010853,  Agreement 
No.  T-4067  shall  terminate. 

By  Order  of  tiie  Federal  Maritirae 
CommitMOo. 

Dated:  November  22. 1985. 
Bnice  A.  Dombrowski, 
Acting  Secretary. 

[Pit  Doc.  85-28289  Filed  11-26-85;  8:45  am] 
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Security  forllM  PFOtacUoii  of  ttM 
ftMic FbianctainMipomMHty  to  I 
Uabiltty  IncMrrMl  for  OmM  or  k^urf  to 
Passnngsrs  or  0<tmr  Fornoiw  on 
Voyages;  Notice  of  Issuance  of 
Certificate  [Casualty] 

Notice  is  hereby  given  that  the 

following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred. for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pusuant  to  the  provisions  of  section  2. 
Pub.  L  8»-777  (80  Stat.  13S8. 13^1  and 
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Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  540): 

Marinvest  Funds  S.A.  d/b/a. 

Dominican  Ferries. 

c/o  Dominican  Ferries.  Miramar  Piaza 

Center,  Ave.  Ponce  de  Leon  954.  Santurce. 

Puerto  Rico  00907 

Dated:  November  22. 1965. 
Bnica  A.  Dmnbrowski. 
Acting  Secretary. 

(FR  Doc  BS-28290  Filed  11-28-85:  8:45  am] 
eiLLMO  CODE  STse-ei-M 


Security  for  the  Protection  of  ttw 
Putiic  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Notice  of  Issuance  of 
Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnincation  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Pub.  L  89-777  (80  Stat.  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFH  Part  540): 

Marinvest  Funds  S.A.  d/b/a  Dominican 
Ferries  c/o  Dominican  Ferries.  Miramar 
Plaza  Centers.  Ave.  Ponce  De  Leon  954. 
Santurce.  Puerto  Rico  00907 
Dated:  November  22. 1985. 

Bruce  A.  Dombrotvski, 

Acting  Secretary. 

(FR  Doc.  85-28291  Filed  11-26-85;  8:45  araj 
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(Agreement  No.  122-003193-002] 

Agreement  Between  Puerto  Rico 
Maritime  Stripping  Co.  and  Sea-ljHKl 
Service,  Inc;  Erratum 

The  Federal  Register  Notice  published 
November  14, 1985,  Vol.  50,  No.  220,  Pg. 
47113,  incorrectly  indicated  that  the 
agreement  number  was  222-003193-002 
whereas  it  should  have  been  122- 
003193-002.  The  agreement  was  filed 
with  the  Commission  pursuant  to 
section  15,  Shipping  Act,  1916,  (46  U.S.C. 
814),  and  not  pursuant  to  section  5. 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1704). 

Dated:  November  22. 1985.  • 

By  Order  of  the  Federal  Maritime 
Commission. 

Brace  A.  Dombrowski. 

Acting  Secretary. 

(FR  Doc  85-28240  RIed  11-26-85:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  N-85-1567] 

Fleetwood  Enterprises,  Inc.  and 
Fleetwood  Homes  of  Texas,  Ino; 
Hearing 

agency:  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Hearing  In  the  Matter 
of  Fleetwood  Enterprises,  Inc.  and 
Fleetwood  Homes  of  Texas,  Inc; 
HUDALJ 1-B4-MR 

SUMNIARY:  a  hearing  pursuant  to  24  CFR 
3282.152(g)  will  commence  at  10:00  a.m. 
on  March  3, 1986  in  Room  2155, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC  20410  on  the 
Department  of  Housing  and  Urban 
Development's  preliminary 
determination  that  certain  homes 
manufactured  by  Fleetwood  Enterprises, 
Inc.  and  Fleetwood  Homes  of  Texas,  Inc. 
fail  to  comply  with  the  Federal 
manufactured  home  construction  and 
safety  standards. 

RNI  FWrrHER  INFORMATION  CONTACT. 
HoTHirable  Alan  W.  Heifetz. 
Administrative  Law  Judge,  U.S. 
Department  of  Housing  and  Urban 
Development.  Room  2156,  451  Seventh 
Street.  SW..  Washington,  DC  20410. 
Telephone:  (202)  755-0312. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  administers  the  National 
Manufactured  Housing  Construction  and 
Safety  Standards  Act  of  1974,  42  U.S.C. 
5401  et  seq.  (the  Act)  and  its  regulations. 
Based  on  information  available  to  him 
through  the  Office  of  Manufactured 
Housing  and  Regulatory  Functions,  he 
has  made  a  preliminary  determination 
that  noncompliances  with  the  Federal 
manufactured  home  construction  and 
safety  standards  exist  in  certain 
manufactured  homes  produced  by 
Fleetwood  Enterprises,  Inc.  and 
Fleetwood  Homes  of  Texas.  Inc. 
(Fleetwood).  The  noncompliances  arise 
from  Fleetwood's  failure  to  comply  with 
various  sections  of  24  CFR  Part  2180. 

The  Secretary  has  preliminarily 
determined  the  following  matters:  That 
since  January  1. 1980,  Fleetwood  has 
manufactiu«d  homes  with  shearwall 
and  anchorage  designs  which  are 
incapable  of  sustaining  the  design  load 
requirements  of  the  Federal 
manufactured  home  construction  and 
safety  standards  (Standards)  and  are 


incapable  of  transmitting  those  loads  to 
stabilizing  devices  without  exceeding 
allowable  loads,  stresses  or  deflections. 
The  strength  and  rigidity  of  the 
shearwall  and  anchorage  systems  and 
parts  were  not  designed  by  any  method 
which  simulate  actual  loads  and 
conditions  that  occur.  Thefasteners 
were  not  designed  or  installed  so  as  to 
resist  wind  overturning  and  sliding  as 
imposed  by  the  design  loads  of  the 
standards.  As  a  result,  overstresses 
exist  in  various  components. 

The  Secretary  has  further 
preliminarily  determined  that  since 
January  1, 1980  Fleetwood  has 
manufactured  homes  in  which  the  ridge 
beam  (post)  uplift  straps  are  inadequate 
to  carry  the  design  loads. 

The  Secretary  has  further 
preliminarily  determined  that  since 
November  2, 1980,  Fleetwood  has 
manufactured  homes  containing  floors 
with  structural  framing  members  which 
deflect  in  excess  of  the  amount 
permitted  by  the  standards. 

Based  upon  these  preliminary 
determinations,  the  Secretary  has 
preliminarily  determined  that  Fleetwood 
has  constructed  homes  which  fail  to 
comply  with  the  Standards  at  24  CFR 
3280.303.  3280.304.  3280.305  and  3280.401 
and  that  by  manufacturing  and  selling 
such  homes  Fleetwood  has  violated  42 
U.S.C.  5409(a)(1). 

As  a  result  of  these  preliminary 
determinations,  a  hearing  vxrill  be  held 
under  the  authority  of  the  Act  and  24 
CFR  Part  3282  Subpart  D.  The  pardes  to 
this  proceeding  are  the  Secretary  and 
Fleetwood.  The  purposes  of  this 
proceeding  are  to  determine  whether 
homes  manufactured  by  Fleetwood  fail 
to  comply  with  the  indicated  standards 
and  were  produced  and  sold  in  violation 
of  the  Act. 

This  hearing  will  be  held  in 
accordance  with  the  provisions  of  24 
CFR  3282.152(g).  Administrative  Law 
Judge  Alan  W.  Heifetz  is  hereby 
designated  as  the  presiding  officer  for 
the  proceedings.  All  inquiries 
concerning  these  proceedings  should  be 
directed  to  Judge  Heifetz.  The  hearing 
will  commence  at  10:00  a.m.  on  March  3. 
1986  in  room  2155.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 

In  determining  that  the  requirements 
of  24  CFR  3282.152(g)  shall  apply  in  this 
case,  the  Secretary  has  considered  the 
factors  set  forth  at  24  CFR  3282.1S2(c)(4) 
and  information  and  argument 
submitted  by  Fleetwood.  First,  there  is 
less  need  for  expeditions  action  in  this 
case  than  in  some  other  cases  because 
no  safety  hazard  is  involved  and 
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because  Fleetwood  is  no  longer 
manufacturing  the  affected  homes. 
Similarly,  there  is  less  risk  of  future 
injury  to  affected  members  of  the  public 
than  in  cases  involving  safety  hazards. 
This  is  an  important  case  which  may 
have  serious  economic  consequences  for 
Fleetwood,  thereby  justifying  a  former 
due  process  hearing.  Finally,  this  case 
involves  complex  technical  issues  and 
differing  interpretations  of  the 
standards,  and  under  such 
circumstances,  an  adversary  prooeedii)g 
with  cross-examinination  aad  sworn 
testimony  available  under  24  CFH 
3282.152tg)  is  appropriate,  bi  view  of 
these  factors,  the  Secretary  has 
determined  that  a  hearing  under  24  CFR 
3282.152(g)  is  appropriate. 

Interested  persons  Hiay  participate  in 
writing  and  in  the  oral  poiiioa  of  the 
hearing  pursuant  to  24  CFR  3282.153. 
The  presiding  officer  may  determine  that 
such  participation  should  be  limited  or 
barred  so  as  not  to  unduly  prejudice  tfae 
rights  of  the  parties  involved  or 
unnecessarily  delay  the  pixKseedings. 

Issued  at  WssMngloii.  DC,  on  Nercwber 

22,1985. 

Janel  Hals, 

General  Deputy  Asshhant  Secrelaryfor 
Housing,  Federal  Housing  CommissJoner. 
[PR  Doc  8S-2834S  Filed  ll-2fr-«5: 6:45  am] 

BILUNQ  CODE  4»0-2r-a 

DEPARTMENT  OF  THE  JNTERIOR 
Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowiedgment  of  Existence  as  an 
Indhm  TrilM;  Tuscarora  Nation  of 
Nortt  Carolina 

Novenber  lA,  1985. 

Thas  is  poUished  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affiairs  by  209  DM  B. 

Pnfsnant  to  25  CFR  63.G(a)  (formerly 
25  CFR  54.«{a))  notice  is  hereby  given 
that  the  IXiscarora  Nation  of  North 
Carolina,  c/o  Robert  B.  Brewington.  P.O. 
Box  565,  Pembroke,  North  Carolina 
28372  has  filed  a  petition  for 
ac^cnowledgment  by  tfie  Secretary  of  the 
Interior  that  the  granp  exists  as  an 
Indian  tribe.  Tlw  petition  was  fonvarded 
and  signed  by  members  of  the  groirp's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  oonstitate  notice  that  die 
petitioa  is  onder  active  consideration. 
Notice  of  active  consideration  vrill  be 
sent  by  nail  to  the  petitioner  and  other 
interested  parties  at  tbe  appropriate 
time. 

Itader  i  83.8(d)  (foraiedy  {  S4«(d))  of 


the  Federal  regulations,  interested 
parties  may  submit  factual  or  legal 
acgnments  in  support  of  or  in  oppostion 
to  the  group's  petition.  Any  inforBation 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  die 
Bureau  of  Indian  Affairs  files. 

Hie  petition  ioay  be  examiaed  fa^ 
appointment  in  the  Branch  of 
Acknowledgment  and  Research,  Code 
44QB,  Burean  of  Indian  Affairs.  Interior 
South  Budding,  Room  32, 1951 
Constitution  Avenue  NW.,  Washington, 
DC  20245. 
Hazel  E.  Elbert, 

Acting  Deputy  Assistant  Secretary— Indian 

Affairs. 

[FR  Doc.  85-28264  Ftled  11-2&-9S;  8:45  am] 


Bureau  of  Land  Management 

[NM-2178t| 

Termination  of  Proposed  Wittvlnnvai 
and  Reservationof  Lands;  New  MeKico 

agency:  Bureau  of  Land  Management 
Interior. 

AcnON:  Notice. 


n  This  notice  tenninates  the 
segregative  effect  d  a  pn^Mieed 
withdrawal  and  reservation  of  lands 
requested  by  the  Department  of  the 
Arioy.  Corps  of  Bi^neers,  for  the 
purpose  <rf  estabhshiag  the  Very  Large 
Array  Radio  Telescope  Project 

EFFECTIVE  DATE:  Publication  Date. 

FOR  RJRTHEa  JNRMIMATKW  OOMTACT: 
Pauline  T.  Browa,  BLM,  New  Mexico 
State  Office.  P.O.  Box  1449,  Santa  Fe. 
NM  87504-1449,  (505)  968-6326. 

Notice  of  a  proposed  wididrawal  and 
reservation  of  lands  for  the  Department 
of  the  Army  was  published  in  the 
Federal  Register  on  August  IS,  1974,  VoL 
39,  No.  159,  pages  29393  and  29394, 
Document  No.  74-18788  and  repabBshed 
on  August  17, 1977.  Vol.  «2.  No.  159. 
pages  41488,  41487,  and  41488,  Document 
No.  77-23778u 

The  Department  of  the  Army,  Corps  of 
Engineers,  has  withdra«vn  the 
application  since  the  lands  are  now 
included  in  right-of-way  pemit  NM 
44013.  llierefore,  the  aegr^ative  effect 
of  the  proposed  withdrawal  in  the 
following  described  townships  is  hereby 
terminated: 

NewMndce 

T.9S..R--eW. 
T.  3  S.,  R.  7  W. 


T.  3  S,  R.  8  W. 
T.3S..R.9W. 

Tbe  mnmt  <ksMitiwi  aggregate  S3SJ6  aoes, 
more  or  lest,  of  laad  ia  Sooorro  aad  Catran 
Cowitries. 

Dated:  Novenber  IS.  1S85. 
MoaisG.fonhm, 

Associate  State  Director. 

[FR  Doc.  85-28200  Piled  11-20-85;  8:45  am] 

BILUNa  CODE  431ft-Fa-M 


[0R2fe2M<WASH),  OR2X029B(WASN)| 

IOf< 


AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  U.S.  Coast  Guard 
proposes  that  Portions  of  tke  land 
with<fa«wal  for  the  Morrowstone  Point 

and  Point  Wilson  Light  Stations 
continue  for  an  additional  25  years.  The 
lands  would  remain  closed  to  surface 
entry  and  imning  bat  have  been  and  wifl 
remain  open  to  mineral  leasing. 

FOR  FURTHER  INFORMATHM  COHTACT 
Champ  Vm^an.  BLM  Oegon  State 
Office.  P.a  Box  2965,  Portiaad.  Oregon 
97208  (teiepixwe  503^231-8905). 


9*^^%jEWKMwmmT  ^mMNWvwMC  ine  u.s>. 
Coast  Osaid  piupoaes  that  portions  of 
the  existing  bad  withdrawal  made  by 
the  Executive  order  of  Septeaiber  11, 
1854,  be  coatinoed  for  a  period  of  25 
years  pursuant  to  Section  2(M  of  the 
Federal  Land  Policy  and  Managenwnt 
Act  of  1978^  90  Stat  2751, 43  U.SC  1714. 

Hie  lands  involved  are  located  at 
Morrowstone  Point  (3.80  acres) 
approximately  five  miles  east  of  Port 
Townsend  in  Section  a  T.  30  N..  R.  1 E., 
and  at  Point  Wilson  (5.30  acres) 
approximately  two  niiles  north  of  Port 
Townsend  in  Section  25,  T.  n  N.,  R.  1 B., 
V/M.,  Jefferson  County,  WashiogtxuL 

The  purpose  of  the  withdrawal  is  to 
protect  the  Morrowstone  Point  and  Point 
Wilson  Light  Stations.  Tbe  wididrawal 
segregates  ^e  lands  from  operation  of 
the  public  land  laws  general^,  including 
the  mining  laws,  but  not  die  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawal 

For  a  period  of  90  days  from  the  date 
of  pnblication  of  this  notice,  afl  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  < 
com 


48842 


Federal  Register  /  Vol.  50.  No.  229  /  Wednesday.  November  27.  1985  /  Notices 


writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Reguter. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  November  12. 1985.      * 
B.  LaVeOe  BUck. 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc.  85-26281  Filed  ll-2fr-85: 8:45  ami 

MJJNQ  COOC  4310-33-M 


[Serial  Na  M>14218] 

Tennination  of  Proposed  Withdrawal 
and  Reservation  of  Lands;  Idaho 

November  2a  1985. 

Notice  of  an  application,  serial 
numl)er  1-04218.  for  withdrawal  and 
reservation  of  lands  was  published  as 
Federal  Register  Document  No.  57-9773 
on  page  9437  of  the  issue  for  November 
26, 1957.  The  appUcant  agency  has 
cancelled  its  application  insofar  as  it 
involved  the  lands  described  below. 
Therefore,  pursuant  to  the  regulations 
contained  in  43  CFH.  Subpart  2091,  such 
lands  will  be  at  9:00  a.m.  on  December 
28. 1985,  relieved  of  the  segregative 
effect  of  the  above  mentioned 
application. 

The  lands  involved  in  this  notice  of 
termination  are: 

Boise  Kferidiaii 

Clearwater  National  Forest 
T.  34  N.,  R.  6  E., 

Sec.  a  swv4Swv«SEy4,  SEV4SEy«swy«: 

Sec.  12,  EV4SWy4SEy4.  WV4SEy4SEy4; 
Sec  13.  WV4SWy4NWy4SWy4, 

w%Nwy4Swy4Swy4; 

Sec  14.  NEy4SEy4SEy4,  SEy4NEy4SEy4: 
Sec  16,  NWy4NWy4NE%.  NEy4NEy4 

^fwy4: 

Sec  1&  N%MWy4NEy4,  SWy4NWy4NEy4. 

The  area  described  aggregates  140  acres  in 
Clearwater  and  Idaho  Counties. 
Vmcanl  S.  Strobel.  Chief. 
Branch  of  Land  Operations. 
(FR  Doc  85-28250  Filed  11-28-85:  8.-45  am] 
eajjNQ  COOC  wit  s<  a 


[W-71890,  W-71M1] 

Proposed  Continuation  of  Reclamation 
Withdrawal;  Wyoming 

Correction 

In  FR  85-27168,  beginning  on  page 
47282  in  the  issue  of  Friday,  November 
15, 1985,  make  the  following  correction: 

On  page  47283,  first  column,  thirty- 
seventh  line  (T.  30  N..  R.  83  W..  Sec.  35). 
"NWV4SWy4"  should  read  "NWy4 

swy4". 

8IUJNQ  CODE  1S0S-01-M 


Bureau  Of  Reclamation 

Grass  Valley  Creek  Debris  Dam  Study, 
California;  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
To  Conduct  a  Scojping  Meeting 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior 
intends  to  prepare  an  environmental 
impact  statement  and  hold  a  scoping 
meeting  for  the  Grass  Valley  Debris 
Dam,  Trinity  County.  California.  The 
proposed  project  is  one  of  the  specific 
actions  proposed  in  the  Trinity  Basin 
Fish  and  Wildlife  Management  Program. 
The  entire  management  program  was 
analyzed  in  a  broad  environmental 
impact  statement  prepared  in  October 
1983  by  the  Fish  and  Wildlife  Service. 
The  new  EIS  document  will  focus  on  the 
actions  identified  for  Grass  Valley 
Creek  in  that  overall  EIS. 

The  purpose  of  the  project  is  to 
prevent  harmful  sediments  eroding  in 
the  Grass  Valley  Creek  watershed  from 
enteriiig  the  Trinity  River  where  they 
are  filling  in  the  fishery  resting  pools 
and  covering  over  the  spawning  riffies. 
The  EIS  will  evaluate  alternatives 
including  dam  facilities,  dredging  and 
settling  ponds,  and  watershed 
management 

Other  environmental  review  and 
consultation  requirements  will  be  met 
concurrently  with  the  NEPA  process. 
These  include  applicable  requirements 
of  the  Clean  Water  Act,  the  Fish  and 
Wildlife  Coordination  Act.  the  National 
Historic  i'reservation  Act,  the 
Endangered  Species  Act,  and  Executive 
Orders  11988  and  11990  regarding  flood 
plains  and  wetlands. 

The  Bureau  of  Reclamation  will  hold  a 
scoping  meeting  in  Weavervillp, 
California,  on  December  17. 1985,  at  7:30 
p.m.  The  meeting  will  be  held  at  the 
Civil  Defense  Hall  at  the  northwest  end 
of  town  off  Highway  299  next  to  the 
Sheriffs  Department.  The  scoping 
meeting  is  intended  to  solicit  public 


input  to  determine  significant  issues, 
potential  environmental  effects,  and 
other  information  related  to  the 
proposed  project  and  alternatives. 
Those  persons  wishing  to  provide 
further  input  should  do  so  in  writing  by 
December  30, 1985,  to  the  Bureau  of 
Reclamation  at  the  address  provided 
below. 

Interested  public  entities  and 
individuals  may  obtain  information  on 
the  proposed  project  by  contracting 
David  Gore,  Bureau  of  Reclamation, 
Attention:  MP-720,  2800  Cottage  Way. 
Sacramento,  California  95825-1898. 
telephone  (916)  978-4966. 

Dated:  November  21. 1985. 
CUfroid  L.  Bairett, 
Acting  Commissioner. 
(FR  Doc.  85-28242  Filed  11-26-85;  8:45  am] 

BNJJNQ  COOC  4310-OS-M 


Contingency  Program  for  Westlands 
Water  District  Disposal  Project, 
Caiifomia;  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  the  Department  of  the 
Interior  (Department)  proposes  to 
prepare  a  draft  environmental  impact 
statement  (EIS)  addressing  the  impacts 
of  various  alternative  actions  by  which 
the  Bureau  of  Reclamation  (Bureau) 
might  ensure  that  subsurface 
agricultiu-al  drainage  water  originating 
within  the  Westlands  Water  District 
(WWD)  is  no  longer  discharged  through 
the  San  Luis  Drain  north  of  Bass  Avenue 
and  into  Kesterson  Reservoir  after  June 
30, 1986.  This  evaluation  is  part  of  a 
contingency  plarming  process.  Following 
the  decision  of  the  Secretary  of  the 
Interior  to  close  Kesterson  Reservior  as 
a  facility  for  disposal  of  agricultural 
drainage  water,  announced  on  March  15. 
1985,  the  Department  entered  into  an 
agreement  with  the  WWD,  on  April  3, 
1985,  under  which  the  WWD  is  to  cease 
its  discharges  of  drainage  water  into  the 
San  Luis  Drain  and  Kesterson  Reservoir 
after  June  30, 1986.  Should  the  WWD  fail 
to  perform  in  accordance  with  the  terms 
of  its  April  3, 1985.  agreement  with  the 
Department,  the  Bureau  may  have  to  act 
imilaterally  to  ensure  the  successful 
closure  of  Kesterson  Reservoir. 

The  Bureau's  proposed  action,  under 
this  scenario,  is  long-term  plugging  of  a 
portion  or  all  of  the  subsurface  drainage 
collection  system  within  the  WWD.  In 
the  April  3, 1985,  agreement  WWD 
represented  that,  at  any  time  the  flow 
reduction  schedule  could  not  be  met  by 
"alternative  means,"  it  could  be  met  by 
bloclcing  flow  "through,  along,  and 
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around"  the  collection  drain  system  "at 
a  number  of  points  sufHcient  to  effect 
the  reduction  and  eventual  termination 
of  drainage  flows."  The  agreement 
provides  that  the  Department  has  the 
right  to  block  the  collector  drains  at 
WWD's  expense  if  WWD  does  not  fulfill 
its  commitments  under  the  agreement 
Drainage  water  treatment,  evaporation 
ponds,  and  other  alternatives  for 
drainage  water  management  will  also  be 
evaluated  in  the  EIS. 

Other  environmental  review  and 
consultation  requirements  will  be  met 
concurrently  with  the  NEPA  process. 
These  include  applicable  requirements 
of  the  Clean  Water  Act,  the  Fish  and 
Wildiife  Coordination  Act,  the  National 
Historic  Preservation  Act.  the 
Endangered  Species  Act,  and  Executive 
Orders  11988  and  11990  regarding 
floodplains  and  wetlands. 

WWD  held  two  scoping  meetings  on 
the  WWD  drainage  disposal  project  to 
gather  public  and  agency  input  on  April 
26, 1985,  in  Scaramento,  California,  and 
May  2, 1985,  in  Fresno.  Cahfomia. 
Participants  at  these  meetings  identified 
several  concerns,  including  ground- 
water and  surface  water  contamination. 
WWD  is  presently  preparing  an 
enironmental  impact  report  (EIR),  as 
required  by  California  State  law,  on  its 
drainage  disposal  project.  WWD 
proposes  to  utilize  on-farm  management 
and,  if  necessary,  drainage  system 
plugging  to  comply  with  die  April  3. 
1985,  agreement.  The  draft  EIR  is 
expected  in  November  and  the  flnal  EIR 
in  January 

The  Bureau  is  inviting  further  public 
input  at  this  time.  A  scoping  meeting 
will  be  held  in  Fresno,  California,  on 
December  19, 1985,  in  the  Wine  Room  of 
the  Fresno  Convention  Center  at  7  p.m. 
The  scoping  meeting,  which  will  be  in  a 
workshop  format  is  intended  to  solicit 
public  input  to  determine  significant 
issues,  potential  environmental  effects, 
and  other  information  related  to  the 
proposed  EIS.  Those  persons  wishing  to 
provide  further  input  should  do  so  in 
writing  December  24, 1985,  to  the  Bureau 
of  Reclamation  at  the  address  provided 
below. 

The  contact  person  for  this  draft 
environmental  impact  statement  is  Alan 
Solbert.  Environmental  Compliance 
Branch.  Telephone  (916)  978-5130. 
Bureau  of  Reclamation,  2800  Cottage 
Way.  Sacramento,  California  96825. 

Dated:  November  21, 1985. 
Cliffanl  L  Buren, 
Commission. 
[FR  Doc.  85-28243  Filed  11-28-85:  a-45  am] 
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F1«h  and  Wildlife  Service 

Receipt  of  Application  for  Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  aeq.]: 
PRT-701244 
Applicant:  Franklin  Cress,  Davis,  CA 

The  applicant  requests  a  permit  to 
take  (capture,  salvage,  band,  radio-tag) 
California  brown  pelicans  [Pelicanus 
occidentalis),  their  parts,  nests,  and 
eggs,  for  scientific  research. 
PRT-700880 

Applicant:  Chicago  Zoological  Society, 
Brookfield,  IL 

The  applicant  requests  a  permit  to 
import  2  captive-bom  Goeldi's  monkeys 
(Catlimico  goeldii)  from  Apenheul 
Nature  Park,  Apeldoom,  Netherlands, 
for  enhancement  of  propagaton. 
PRT-701456 
Applicant:  Gayle  Brodie,  Woodland  Hills,  CA 

The  applicant  requests  a  permit  to 
import  a  pair  of  white-eared  pheasants 
[CroBsoptilon  crossoptilon]  from  Harry 
Hardy,  Bimiaby,  British  Columbia,  for 
enhancement  of  propagation. 
PRT-701492 
Applicant:  Bertha  Daharsh,  Gothanburg,  NE 

The  applicant  requests  a  permit  to 
import  the  following  captive-bom 
pheasants  from  Bert  Williamson,  Surry, 
British  Columbia,  for  enhancement  of 
propagation:  one  male  Edward's 
[Lophura  edwardsi),  pair  of  bar-tailed 
[Syrmaticus  humaie),  two  female  Elliot's 
(5.  ellioti),  two  male  and  seven  female 
Mikados  (5.  mikado). 
PRT-70I521 

Applicant:  Jackson  Zoological  Park.  Jackson. 
MS 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-bom  white- 
fronted  lemurs  (Lemur  fulvus  albifrons) 
from  the  Saarbmcken  Zoo  in  West 
Germany  for  the  purpose  of 
enhancement  of  propagation. 
PRT-701,361 

Applicant:  Horst  W.  Schmudde,  Colts  Neck. 
NJ 

The  applicant  requests  a  permit  to 
purchase  two  pair  of  HAWAIIAN 
(=nene)  geese  [Nesochen  [=Branta] 
sandvicensis)  from  S.  Dillon  Ripley. 
Litchfield,  CT,  for  the  purpose  of 
enhancement  of  propagation  of  the 
species,  and  to  transport  the  geese 
interstate. 


PRT-701603 

Applicant:  National  Zoo.  Washington.  DC 

The  applicant  requests  a  permit  to 
import  up  to  20  golden-headed  tamarins 
(Leontopithecus  chryaomelas]  from 
Brazil  and  possibly  other  foreign 
countries  for  enhancement  of 
propagation. 
PRT-676811 

Applicant:  Regional  Director,  USFWS. 
Albuquerque,  NM 

The  appUcaot  requests  amendment  of 
their  present  permit  to  include 
authorization  to  import  from  and  export 
to  Canada  salvaged  material  and  viable 
eggs  of  whooping  cranes  [Grus 
americana).  This  will  enable  the  service 
to  fulfill  obligations  in  their 
Memorandum  of  Understanding  with  the 
Canadian  Wildlife  Service  for  the 
recovery  and  management  of  the 
species. 

PRT-700439 

Applicant:  Gabriel  Michel,  Detroit  MI 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  (Damaliscus  dorcas 
dorcas),  culled  from  the  captive  herd  of 
M.J.  D'Alton  in  Bredasdorp,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  propagation. 
PRT-700593 

Applicant:  Charles  Bazzy,  BloomHeld  Hills. 
MI 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  [Damaliscus  dorcas 
dorcas]  culled  from  the  captive  herd  of 
Mr.  M.J.  D'Alton  in  the  distiict  of 
Bredasdorp.  South  Africa,  for  the 
purpose  of  enhancement  of  propagation 
and  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
RoomBll.  1000  North  Glebe  Road, 
Arlington,  Virginia  ^22201,  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  November  20, 1985. 
Laiiy  LaRochells, 

Acting  Chief,  Branch  ofPetmita,  Federal 
Wildlife  Permit  Office. 
(FR  Doc.  85-23283  Filed  11-26-85;  8:45  am] 
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Issuance  of  Pennit  for  Marine 
Mammats 

On  August  26. 19B5,  a  notice  was 
published  in  the  Fedwal  Rsgistar  (Vol. 
50.  No.  167)  that  an  application  had  been 
filed  with  the  Pish  and  Wildlife  Service 
by  Dr.  David  Bnice.  Wheaton  College. 
Wheaton,  Illinois  (PRT-697747)  for  a 
pennit  to  import  4  blood  samples 
collected  from  Canadian  polar  bears  by 
Canadian  researchers. 

Notice  is  hereby  given  that  on 
November  14, 1965,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  the  Fish  and  Wildlife  Service 
issued  the  pennit  subject  to  certain 
conditions  set  forth  therein. 

The  permit  is  available  for  public 
inspection  during  normal  business  hours 
at  the  Fish  and  Wildlife  Service's  Permit 
Office  in  Room  605, 1000  North  Glebe 
Road,  Arlington.  Virginia  22201. 

Dated-  November  20, 1965. 
Lury  LaRocMla, 

Acting  Chief,  Branch  of  Permits.  FederaJ 
Wildlife  Pennit  Office. 
[FR  Doc  B5-28282  Filed  11-28-85;  8:45  am] 
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Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

Petitton  to  Designate  Certain  Federal 
Lands  in  the  Red  Rim  Area  of 
Wyoming  as  Unauitatile  for  Surface 
Coal  Mkiing  Operations;  AvaiabiHty  of 
Rnal  Combined  Petition  Evaiualion 
Document  and  Environmental  Impact 
Statement 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  Availability  of  the 
final  combined  petition  evaluation 
document  and  environmental  impact 
statement  (PED/EIS;  OSM-PE-5/OSM- 
EIS-12)  .evaluating  whether  certain 
Federal  lands  in  the  Red  Rim  area. 
Carbon  and  Sweetwater  Counties, 
Wyoming,  are  unsuitable  for  surface 
coal  mining  operations. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
making  available  its  final  PED/EIS  on 
the  National  and  Wyoming  Wildlife 
Federation's  petition  to  designate 
certain  Federal  lands  on  the  Red  Rim 
area  southwest  of  Rawlins,  Wyoming, 
imsuitable  for  surface  coal  mining 
operations.  The  PED/EIS  has  been 
prepared  to  assist  the  Secretary  of  the 
Interior  in  making  ■  dectsian  on  the 
petition.  The  Council  oo  Environmental 
Quality's  ragulotionB  for  implementing 
the  National  Environmental  Policy  Act 


require  that  the  Department  of  the 
Interior  wait  30  days  after  publication  of 
the  Environmental  Protection  Agency 
notice  of  availability  of  the  final  PED/ 
EIS  before  the  Secretary  makes  a 
decision  on  the  petition  (40  CFR 
1506.10(b)).  The  Secretary's  decision  will 
not  apply  to  the  petition  as  it  relates  to 
private  lands. 

date:  OSM  is  making  the  final  PED/EIS 
available  on  November  26, 1985. 
ADDRESSES:  Copies  of  the  final  PED/EIS 
may  be  obtained  from  Allen  D.  Klein, 
Administrator.  Attn:  Charles  Albrecht, 
OSM.  Western  Technical  Center.  2nd 
Floor.  Brooks  Towers,  1020  Fifteenth 
Street,  Denver,  Colorado,  80202.  In 
addition,  copies  of  the  final  PED/EIS  are 
available  for  review  at  the  following 
locations: 

Wyoming  Department  of 
Environmental  Quality,  Herschler 
Building.  3rd  Floor,  122  West  25th  Street 
Cheyenne,  Wyoming,  82002. 

Bureau  of  Land  Management.  1300 
North  3rd  Street,  Rawlins,  Wyoming 
82301. 

Office  of  the  County  Clerk,  Carbon 
County  Courthouse,  Fifth  and  Spruce 
Streets,  RawUns,  Wyoming.  82301. 

RM  nmTMER  INFOKMATION  CONTACT 

Charles  Albrecht,  Chief.  Environmental 
Analysis  Branch  (telephone:  (303)  844- 
2451)  at  the  Denver,  Colorado,  location 
given  under  "ADDRESSES". 
SUPPLEMENTARY  MFORMATION: 

Abstract  of  Final  PED/EIS 

On  May  m  1982.  the  National 
Wildlife  Federation  and  the  Wyoming 
Wildlife  Federation  filed  with  the 
Wyoming  Department  of  Environmental 
Quality  (DEQ)  a  petition  to  have  certain 
privately  owned  lands  in  the  Red  Rim 
area,  near  Rawlings,  Wyoming, 
designated  as  unsuitable  for  surface 
coal  mining  operations.  The  two 
federations  later  filed  a  supplement  to 
this  petition  with  Wyoming  DEQ  to 
include  Federal  lands  interspersed 
among  these  privately  owned  lands  as 
part  of  their  petition  area.  OSM  received 
copies  of  this  supplement  and  of  the 
original  petition  on  September  27. 1982. 
The  major  allegations  of  the  petition  are 
that  (1)  surface  coal  mining  operations 
in  the  Red  Rim  petition  area  would 
adversely  affect  fragile  land  that  is 
valuable  habitat  for  pronghom  and  (2) 
reclamation  of  this  land  in  accordance 
with  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  is  not 
technologically  and  economically 
feasible.  The  PED/EIS  analyzes  these 
allegations. 

The  aaalyses  in  the  PQD/EIS  support 
the  conclusion  that,  should  the  petition 


area  be  mined,  reclaiming  it  using 
standard  reclamation  practices  (those 
reclamation  techniques  that  both 
minimally  comply  with  the  requirements 
of  the  Wyoming  State  program  and  are 
currently  being  used  in  the  State  to 
reclaim  areas  disturbed  by  surface  coal 
mining  operations)  could  cause 
significant  adverse  impacts  to  pronghom 
with  the  Baggs  Herd.  The  alteration  of 
the  topography  and  vegetation  patterns 
of  the  petition  area,  the  reduction  of 
vegetation  densities  and  diversity  within 
the  area,  and  the  reduction  of  forage  for 
pronghom  within  the  area  could  reduce 
the  carrying  capacity  of  mined  portions 
of  the  Red  Rim  pronghom  critical  winter 
range  over  the  long  term  following 
mining  and  reclamation.  The  cumulative 
long-term  loss  of  pronghom  resulting 
form  this  long-term  reduction  of  carrying 
capacity  could  therefore  be  large; 
adverse  impacts  to  the  herd  from  the 
reduction  could  be  significant.  At  a 
maximum  impact  level,  OSM  estimated 
that  during  a  severe  winter,  pronghom 
mortality  owing  directly  to  habitat  loss 
due  to  mining  could  range  from  53  to 
1,205  (0.7  to  17  percent  of  the  herd), 
depending  upon  the  extent  of 
unreclaimed  mining  disturbance  at  the 
time  the  severe  winter  occurred. 
Assuming  that  a  severe  winter  occurred 
once  every  5  years,  as  a  worst  case, 
approximately  6,800  pronghom  could  die 
over  the  projected  life  of  tiie  mine  as  the 
result  of  habitat  loss.  In  addition,  losses 
of  pronghom  could  occur  in  the  short 
term  as  a  result  of  mining-related 
activities  such  as  fences,  spoil  piles  and 
road  fraffic. 

The  PED/EIS  also  finds  that 
reclamation  in  accordance  with  the 
SMCRA  is  not  technologically  and 
economically  infeasible. 

The  Secretary  of  the  Interior  is 
required  to  make  a  decision  to  grant  or 
deny  the  petition  as  it  pertains  to 
Federal  lands.  The  alternative  decisions 
available  to  him  are  (1)  to  designate  the 
entire  petition  area  as  unsuitable  for  all 
surface  coal  mining  operations 
(alternative  A);  (2)  to  not  designate  any 
of  the  petition  area  as  unsuitable  for 
siuface  coal  mining  operations 
(alternative  B);  (3)  to  designate  parts  of 
the  petition  area  as  unsuitable  for 
surface  coal  mining  operations 
(altemative  C):  and  (4)  to  designate  the 
entire  petition  area  as  unsuitable  for 
surface  coal  mining.  Init  to  allow 
underground  mining  (altemative  D).  In 
additipn  to  'he  major  alternatives,  nine 
subaltematives  were  developed  for  the 
PED/EIS.  In  accordance  with  the  CEQ 
regulations  (40  CFR  1502.14(e))  OSM  has 
expressed  a  preferred  alternative.  This 
altemative,  B4.  would  not  desipiate  the 
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area  as  unsuitable  for  mining  but  would 
require  any  lessee  to  demonstrate  the 
success  of  reclamation  of  the  pronghom 
habitat  in  the  northern  half  of  the  area 
before  allowing  the  southern  half  to  be 
mined.  This  alternative  would 
significantly  reduce  the  major  impacts  to 
pronghom  projected  to  occur  as  a  result 
of  mining  under  the  one  alternatives. 

The  Secretary's  decision  will  not 
apply  to  the  petition  as  it  relates  to 
private  lands. 

Contents  of  Fmal  PED/EIS 

The  PED/EIS  contains  a  copy  of  the 
petition,  the  full  revised  text  of  the 
analyses  presented  m  the  draft  PED/EIS, 
oral  testimony  from  the  public  hearing 
held  in  Rawlins,  Wyoming,  on  January 
23  and  24, 1985,  written  comments  on 
the  petition  and  draft  PED/EIS,  and 
OSM's  responses  to  those  oral  and 
written  comments  it  considered 
substantive. 

Previous  Notices 

Additional  information  on  this 
petition  may  be  found  in  Federal 
Register  notices  of  January  5, 1983 
(notice  of  complete  petition  for 
designation  of  lands  as  unsuitable  for 
surface  coal  mining  operations  and 
request  for  comments;  48  FR  523)  and 
June  29, 1983  (intent  to  prepare  a 
combined  unsuitability  petition 
evaluation  document/environmental 
impact  statement;  48  FR  29961).  A  notice 
of  availability  of  the  draft  PED/EIS  was 
published  in  the  Federal  Register  on 
October  20, 1983  (48  FR  48724). 

Dated:  November  19, 1985. 

Len  Richeson, 

Acting  Assistant  Director.  Program 
Operations. 

(FR  Doc.  85-28271  Filed  11-26-85;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Pood  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  seventy-fourth 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  December  18, 1985. 

The  major  purpose  of  the  meeting  is  to 
discuss  AID  and  university  ideas  for  an 
agenda  for  the  second  decade  of  Title 
XII.  The  members  will  also  receive  the 
report  of  the  Joint  Committee  on 
Agriculturfil  Research  and  Development, 
including  a  study  by  Morris  Whitaker  of 
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Utah  State  University  on  the 
implications  for  Title  XII  on 
decentralization  of  the  AID 
programming  system  and  a  discussion  of 
BIFAD's  role  in  AID's  project  review 
process.  A  presentation  by  Nyle  Brady, 
AID'S  Assistant  Administrator  for  the 
Bureau  of  Science  and  Technolgy,  will 
be  given  on  a  proposed  Matching 
Support  Grant  program  for  participants 
in  AID — University  Memarandums  of 
Understanding. 

The  meeting  will  begin  at  9:00  a.m. 
and  adjom  at  12:30  p.m..  and  will  be 
held  in  Conference  Room  B,  Pan 
American  Health  Organization,  525  23rd 
Street,  NW.,  Washington,  DC.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  may  Hie 
written  statements  with  the  Board, 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Board,  and  to  the  extent  the  time 
available  for  the  meeting  permits. 

Erven  J.  Long,  Director,  Research  and 
University  Relations,  Bureau  for  Science 
and  Technology,  Agency  for 
International  Development,  is 
designated  as  AID  Advisory  Committee 
Representative  at  this  meeting.  It  is 
suggested  that  those  desiring  further 
information  write  to  him  in  care  of  the 
Agency  for  International  Development 
International  Development  Cooperation 
Agency,  Washington,  DC  20523,  or 
telephone  him  at  (703)  235-8929. 

Dated:  November  22, 1985, 
Erven  J.  Long, 

A.I.D.  Advisory  Committee  Representative, 
Board  for  International  Food  and  Agrieultural 
Development 

(FR  Doc.  85-28278  Filed  11-2&-85:  8:45  am) 
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Joint  Committee  on  Agricultural 
Researdi  and  Development  of  ttte 
Board  for  Intemationai  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  notice 
is  hereby  given  of  the  sixteenth  meeting 
of  the  Joint  Committee  on  Agricultural 
Research  and  Development  (JCARD)  of 
the  Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  on 
December  16  and  17, 1985. 

The  purpose  of  the  meeting  is  to 
discuss  potential  Title  XII  Agenda  items 
and  a  process  for  further  development  of 
items  for  BIFAD's  next  decade;  hear 
draft  report  of  JCARD's  Agricultural 
Policy  Panel  on  recommendations  for 
AID  to  improve  agricultural 
development  poUcies  in  developing 
countries;  review  status  of 
Memorandum  of  Understanding;  hear 


report  of  Human  Development  Panel: 
discuss  further  the  implications  of  AID's 
policy  of  decentralization  of  contracting 
and  programming  authority;  hear  report 
and  act  on  recommendations  of  the  Joint 
group  of  JCARD  CRSP  Panel  and 
Committee  of  AID's  Agricultural  Sector 
Council  on  the  Aquaculture  (Pond 
Dynamics)  Collaborative  Research 
Support  Program. 

JCARD  will  meet  from  MOO  p.m.  to  5«) 
p.m.  on  December  16  and  from  9:00  a.m. 
to  1«)  p.m.  on  December  17, 1985.  The 
meeting  will  be  held  in  conference  room 
number  1205  in  the  State  Department 
Washington.  D.C.  20523.  The  meeting  is 
open  to  the  public.  Any  interested 
person  may  attend,  may  file  written 
statements  with  the  Committee  before  or 
after  the  meeting,  or  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee,  and  to  the  extent  the  time 
available  for  the  meeting  permits. 

Dr.  John  Stovall,  BIFAD  Support  Staff, 
is  the  designated  AID  Advisory 
Committee  Representative  at  the 
meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  him 
in  care  of  the  Agency  for  Intemationai 
Development  BIFAD  Support  Staff, 
Washington,  DC  20523  or  telephone  him 
at  (202)  632-7332. 

Dated:  November  22, 1985. 
lohnStovaO, 

A.I.D.  Advisory  Committee  Representative, 
Joint  Committee  on  Agricultural  Research  and 
Development,  Board  for  Intemationai  Food 
and  Agricultural  De  velopmenL 
[FR  Doc  85-28277  Filed  11-26-85:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No*.  50-348  and  50-3641 

Alabama  Power  Co.,  Joee(>h  M.  Farley 
Nuclear  Plant  Units  Noa.  1  and  2; 
Exemption 

I 

The  Alabama  Power  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-2  and  NPF- 
8  which  authorized  operation  of  the 
Joseph  M.  Farley  Nuclear  Power  Plant 
Unit  Nos.  1  and  2.  These  licenses 
provide,  among  other  things,  that  they 
are  subject  to  all  mles,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  comprises  two 
pressurized  water  reactors  at  the 
licensee's  site  located  near  the  City  of 
Dothan,  Alabama. 
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On  November  19, 19ea  the 
Commission  published  a  revised  Section 
10  CFR  Sa4e  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  the  fire 
protection  features  of  nuclear  power 
plants  (45  FR  76002).  The  revised  Section 
50.48  and  Appendix  R  became  effective 
on  February  17. 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O.  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant  Only 
one  of  the  fifteen  subsections.  UI.G.  is 
the  subject  of  this  exemption  request 

By  letter  dated  March  13. 1965.  the 
licensee  submitted  the  results  of  their 
Appendix  R  fire  hazards  analysis 
reevaluation.  dated  February  1965  for 
review.  The  licensee  contends  that  the 
reevaluation  was  prompted  by  the 
interpretations  to  Appendix  R 
promulgated  in  IE  Notice  84-09  and 
Generic  Letter  83-33.  Therefore,  based 
on  the  results  of  this  reevaluation  the 
licensee  requested  forty-nine  additional 
exemptions  from  the  specific  provisions 
of  Section  IILC  of  Appendix  R  for 
certain  fire  areas  in  Unit  2  and  tor 
certain  areas  shared  by  Units  1  and  2. 
By  letters  dated  June  26,  and  July  19. 
1985.  the  licensee  provided  additional 
information  clarifying  and  revising  their 
justifications  with  regard  to  their 
tedmical  exemption  requests.  The 
Commission  previously  granted  an 
exemption  on  December  30. 1983  for 
certain  system  cables  or  components 
located  within  the  containment 
buildings  of  Units  1  and  2. 

Section  III.G.2  of  Appendix  R  requires 
that  one  train  of  cables  and  equipment 
necessary  to  achieve  and  maintain  safe 
shutdown  be  maintained  free  of  fire 
damage  by  one  of  the  following  means: 

(1)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a  fire 
barrier  having  a  3-hour  rating.  Structural 
steel  forming  a  part  of  or  supporting 
such  fire  barriers  shall  be  protected  to 
provide  fire  resistance  equivalent  to  that 
required  of  the  barrier 

(2)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a 
horizontal  distance  of  more  than  20  feet 
with  no  intervening  combustible  or  fire 
hazards.  In  addition,  fire  detectors  and 
an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area:  or 

(3)  Enclosure  of  cable  and  equipment 
and  associated  non-safety  circuits  of 
one  redundant  train  in  a  fire  barrier 
having  a  1-hour  rating.  In  adcUtioa  fire 


detectors  and  an  automatic  fire 
suppression  system  shall  be  installed  in 
the  fire  area. 

If  these  conditions  are  not  met 
Section  I1I.G.3  requires  an  alternative 
shutdown  capability  independent  of  the 
fire  area  of  concern.  It  also  requires  a 
fixed  fire  suppression  system  to  be 
installed  in  the  fire  area  of  concern  if  it 
contains  a  large  concentration  of  cables 
or  other  combustibles.  These  alternative 
requirements  are  not  deemed  to  be 
equivalent:  however,  they  provide 
equivalent  protection  for  those 
configurations  in  which  they  are 
accepted. 

Because  it  is  not  possible  to  predict 
the  specific  conditions  under  which  fires 
may  occur  and  propagate,  the  design 
basis  protection  features  are  specified  in 
the  rule  rather  than  the  design  basis  fire. 
Plant  specific  features  may  require 
protection  different  from  the  measures 
specified  in  Section  ULG.  In  such  a  case, 
the  hcensee  must  demonstrate,  by 
means  of  a  detailed  fire  hazards 
analysis,  that  existing  protection  in 
conjunctioh  with  proposed 
modifications  will  provide  a  level  of 
safety  equivalent  to  the  technical 
requirements  of  Section  ULG  of 
Appendix  R. 

In  sunuriary.  Section  lU.C  is  related  to 
fire  protection  features  for  ensuring  that 
systems  and  associated  circuits  used  to 
achieve  and  maintain  safe  shutdown  are 
firee  of  fire  damage.  Fire  protection 
configurations  must  either  meet  the 
specific  requirements  of  Section  IILG  or 
an  alternative  fire  protection 
configuration  must  be  justified  by  a  fixe 
hazard  analysis. 

Our  general  criteria  for  accepting  an 
alternative  fire  protection  configuration 
are  the  following: 

•  The  alternative  assures  that  one 
train  of  equipment  necessary  to  achieve 
hot  shutdown  from  either  the  control 
room  or  emergency  control  stations  is 
free  of  fire  damage. 

•  The  alternative  assures  that  fire 
damage  to  at  least  one  train  of 
equipment  necessary  to  achieve  cold 
shutdown  is  limited  such  that  it  can  be 
repaired  within  a  reasonable  time 
(minor  repairs  with  components  stored 
on-site. 

•  Modifications  required  to  meet 
Section  III.G  would  not  enhance  fire 
protection  safety  above  that  provided  by 
either  existing  or  proposed  alternatives. 

•  Modifications  required  to  meet 
Section  III.G  would  be  detrimental  to 
overall  facility  safety. 

Ill 

The  licensee  identified  forty-nine 
specific  fire  areas  which  wmild  reqture 
exemptions  based  on  their  reevaluatioo 


of  Unit  2  fire  areas  and  shared  fire  areas 
with  Unit  1.  Based  on  our  review  of  the 
licensee's  submittals  as  well  as  site 
visits  by  the  Region  2  assigned  fire 
protection  engineer  and  the  assigned 
NRR  Project  Manager,  we  issued  a 
safety  evaluation  finding  that  the 
licensee's  alternate  fire  protection 
configuration  in  thirty-three  of  the  forty- 
nine  fire  areas  where  exemptions  or 
modifications  were  requested  represent 
an  equivalent  level  of  safety  to  that  ■ 
achieved  by  compliance  with  Section 
UI.G  of  Appendix  R,  10  CFR  Part  50.  The 
remaining  sixteen  exemptions  requested 
will  be  subject  to  our  further  review 
pending  submittal  of  additional 
justifications  by  the  licensee. 

rv 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12, 
that  these  technical  exemptions  are 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest  The  Commission  hereby 
approves  the  requested  exemptions  &t>m 
Appendix  R  of  10  CFR  Part  50  Section 
III.G  as  specifically  identified  in  the 
Safety  Evaluation  dated  November  19. 
1985.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Sti^et  NW.. 
Washington.  DC,  and  at  the  Local  Public 
Document  Room,  located  at  the  George 
S.  Houston  Memorial  Library.  212  W. 
Burdeshaw  Street,  Dothan.  Alabama. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(50  FR  46847.  November  13. 1985). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland,  this  19th  day 
of  November  198S. 

For  the  Nuclear  Regulatory  CommiMion. 
Hugh  L.  ThompaaB,  Jr.. 
Director,  Division  of  Licensing,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  85-28308  Filed  11-26-85:  8:45  am) 
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(Docket  No.  50-410] 

Niagara  Mohawk  Power  Corp^  Receipt 
of  Additional  Antitrust  Information 

In  the  matter  of  Niagara  Mohawk 
Power  Corporation.  Rochester  Gas  & 
Electric  Corporation,  Central  Hudson 
Gas  &  Electric  Corporation,  New  York 
State  Electric  ft  Gas  Corporation,  and 
Long  Island  Lighting  Corporation. 

Niagara  Mohawk  Power  Corporation, 
on  behalf  of  itself  and  the  captinned 
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applicants,  have  submitted  by  letter 
dated  April  11. 1985.  additioiud  antitrust 
information  in  conjunction  with  their 
application  for  an  operating  license  for  a 
boiling  water  nuclear  reactor  known  as 
Nine  Mil?  Point  Nuclear  Station,  Unit  2. 
located  on  the  sootheast  shore  of  Lake 
Ontario,  Oswego  Coooty.  New  York. 
The  data  submitted  contains  antitrust 
information  for  review  pursuant  to  NRC 
Regulatoiy  Guide  9  J  necessary  to 
determine  whether  there  havei>een  any 
significant  changes  since  the  completion 
of  the  antitrust  review  at  the 
construction  permit  ^age.  (These  data 
represent  an  updated  response  from  the 
applicants'  original  data  submissioa  that 
was  published  in  the  Federal  Segistar  on 
April  13, 1983— VoL  48.  Na  72.) 

On  completion  of  the  stafTs  antitrust 
review,  the  Director  of  Nuclear  Reactor 
Regulation  will  issue  an  initial  fmcKng  as 
to  whether  there  have  been  "significant 
changes"  under  section  105c{2]  of  the 
Atomic  Energy  Act  A  copy  of  this 
finding  will  be  published  in  the  Federal 
RegiBter  and  will  be  sent  to  the 
Washington.  DC.  and  local  public 
document  rooms  and  to  those  persons 
providing  comments  or  information  in 
response  to  Ais  notice.  If  the  initial 
finding  condudes  that  there  have  not 
been  any  significant  changes,  resquests 
for  reevaluation  may  be  submitted  for  a 
period  of  30  days  after  the  date  of  the 
Federal  Register  notice.  The  results  of 
any  reevaluation  that  is  requested  will 
also  be  published  in  theFedecal  Ref^tei 
an  copies  sent  to  the  Washington,  DC 
and  local  public  document  rooms. 

A  copy  of  the  general  information 
portion  of  the  application  for  an 
operating  license  and  the  antitni^ 
information  submitted  is  available  for 
public  examination  and  copying  for  a 
fee  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  at  the  Penfieid 
Library,  State  University  College  at 
Oswego.  Oswego.  New  York  13126. 

Any  person  who  desires  additional 
information  regarding  the  matter 
covered  by  this  notice  or  who  wishes  to 
have  his  views  considered  with  respect 
to  significant  changes  related  to 
antitrust  matters  which  have  occurred  in 
the  applicants'  activities  since  the 
construction  permit  antitrust  review 
should  submit  such  requests  for 
information  or  views  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Chief.  Site  Analysis 
Branch.  Office  of  Nuclear  Reactor 
Regulation,  on  or  before  December  30. 
1985. 

Dated  a(  Bethesda.  Maryland,  this  22nd  day 
of  November  1982. 


For  the  Nudear  Regulatofy  CooBBiasioa 

Walter  R.  Butler. 

Chief.  Licensing  Btxmch  No.  Z  Dtnston  of 
Licensing. 

(FR  Doc.  8fr-28310  FUcd  ll-aB-SS:  8:45  «m] 

BIUINO  CODE  7SW-01-M 


[Docket  No.  50-458] 

River  Bend  Station,  UnH  Mol  1,  CMf 
Statee  Utilitlee  and  Cajun  Electric 
Pomt  CoopwttMe,  liiance  qi 
Facility  Operating  Ucenee  ^ 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  CommiMion  (the 
Commission),  has  iaeoed  Facility 
C^ierating  License  Na  NPF-47  to  the 
Gulf  States  Utilities  and  Caion  Electric 
Power  Cooperative  (licensees),  which 
authorizes  operation  of  the  fUver  Bend 
Station  Unit  No.  1  (the  facility)  at 
reactor  core  power  levels  not  fai  excess 
of  2894  megawatts  diennal  in 
accordance  with  provisions  of  the 
License,  the  Technical  Specifications 
and  the  Environmenlal  Protection  Plan. 

The  River  Bend  Station.  Unit  No.  1.  is 
a  boiling  water  nuclear  reactor  located 
approximately  2  miles  east  of  the 
Mississippi  River  in  West  Feliciana 
Parish,  Louisiana,  approximately  2.7 
miles  southeast  of  SL  Francisville, 
Louisiana  and  approximately  18  miles 
northwest  of  the  city  limits  of  Baton 
Rouge.  Louisiana. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  En«^  Act 
of  1954.  as  amended  (the  Act)  and  the 
Commission's  regulatiops.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license  was 
published  in  the  Federal  Register  on 
September  4. 1981  (46  FR  44539-44540). 

The  Commission  has  determined  tfiat 
the  issuance  of  this  license  will  not 
result  in  any  envirorunental  impacts 
other  than  tfiose  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement 

For  further  details  in  respect  to  this 
action,  see  (1)  Facility  Operating  Lic«ue 
NPF-47  complete  with  Technical 
Specifications  and  the  Enviroimiental 
Protection  Plan;  (2)  the  interim  report  of 
the  Advisory  Committee  on  Reactor 
Safeguards,  dated  July  17. 1984;  (3)  the 
report  of  the  ACRS  dated  Septeinbes- 16. 
1965:  (4)  the  Commission's  Safety 


Evaluation  Report  dated  May  19S4, 
Supplement  Na  1  dated  October  1961 
Supplement  No.  2  dated  August  1985:^ 
Supplement  No.  3  dated  Augoat  1985, 
and  Supplement  Na  4  dated  September 
1985:  (5)  the  Final  Safety  AnalysU 
Report  and  Amendments  thereto;  (6)  ttie 
Environmental  Report  and  supplements 
thereto;  and  (7)  the  Pinal  Environmental 
Statement  dated  Janaary  1985. 

These  items  are  available  for  public 
inspection  at  the  Commission's  PnbBc 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  20555.  and  at  the 
Government  Documents  Department 
Louisiana  State  University,  Baton 
Rouge,  Louisiana  70803.  A  copy  of 
Facility  Operating  license  NPF-47  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nudear  Regulatory 
Commission,  Washington.  DC  20SSS. 
Attention:  Director.  Division  of 
Licensnig.  Copies  of  die  Safety 
Evaluation  Report  and  its  Supplements 
1. 2,  3,  and  4  (NUREG-0989)  and  the 
Final  Environmental  Statemrait 
(NUREG-1073)  may  be  purchased  at 
nurent  rates  &om  the  National 
Tedmical  Information  Service, 
Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield.  Vii^ginia  22161. 
or  may  be  ordered  by  calling  (202)  275- 
2060  or  (202)  275-2171  or  by  writing  to 
the  Supointendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082.  Washington.  DC  20013-7082.  All 
orders  should  clearly  identify  die  NRC 
publication  number  and  the  requestor's 
GPO  deposit  account  or  VISA  or 
Mastercard  number  and  expiration  date. 

Dated  at  Bethesda.  MaiyUnd.  tids  aittli  day 
of  November  IdBS 

For  the  Nudear  Regulatoiy  CiRiuBiaBkaL 

Walter  R.  Butler. 

Chief.  Licensing  Branch  No.  Z  Division  of 
Licensing. 

[FR  Doc  8S-28309.  Piled  11-26-85:  8:45  am] 

BHJJNO  CODE  ms-OI-M 


[Docket  Na  50-2231 

Unhferrity  of  Lowei;  Renewal  of 
Faculty  Operating  Ucenae 

The  U^  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  Na  9  to  Fadlity 
Operating  License  Na  R-125  for  The 
University  of  Lowell  (the  licensee) 
which  renews  the  license  for  operation 
of  the  trainii^  and  research  reactor 
located  on  the  campus  in  LowelL 
Massachusetts.  The  facility  is  a  non- 
power  reactor  that  has  been  operating  at 
power  levels  not  in  excess  of  one 
megawatt  (thermal).  The  renewni 
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Operating  License  No.  R-125  will  expire 
thirty  years  from  its  date  of  issuance. 
The  amended  license  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regiilations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
Those  flndings  are  set  forth  in  the 
license  amendment.  Opportunity  for 
hearing  was  afforded  in  the  notice  of  the 
proposed  issuance  of  this  renewal  in  the 
Federal  Register  on  March  29, 1985  at  50 
FR  12668.  On  April  29, 1985  a  Petition  to 
Intervene  was  filed.  A  hearing  Board 
was  set  up  and  a  prehearing  conference 
scheduled.  However,  on  July  11, 1985 
before  the  prehearing  conference  was 
convened,  the  Petition  to  Intervene  was 
withdrawn.  A  Memorandum  terminating 
the  proceeding  was  issued  on  July  19, 
1985  by  the  Atomic  Safety  and  Licensing 
Board. 

The  Commission  has  prepared  a 
Safety  Evaluation  Report  (NUREG-1139) 
for  the  renewal  of  Facility  Operating 
License  No.  R-125  and  has,  based  on 
that  report,  concluded  that  the  facility 
can  continue  to  be  operated  by  the 
licensee  without  endangering  the  health 
and  safety  of  the  public. 

The  Commission  also  has  prepared  an 
Environmental  Assessment  for  die 
renewal  of  Facility  Operating  License 
No.  R-125  and  has  concluded  that  this 
action  will  not  have  a  significant  effect 
on  the  quality  of  the  human 
environment.  Therefore,  the  Commission 
has  determined  not  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  action.  The  Notice  of  Finding 
of  No  Significant  Environmental  Impact 
was  published  in  the  Federal  Register  on 
November  6, 1985  at  46227. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  February  14, 1985,  as 
supplemented,  (2)  the  Finding  of  No 
Significant  Environmental  Impact,  (3) 
Amendment  No.  9  to  Operating  License 
R-125,  (4)  the  Commission's  related 
Safety  Evaluation  Report  (NUREG- 
1139),  and  (5)  the  Environmental 
Assessment  dated  October  4, 1985. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC  20555. 

Copies  of  NUREG-1139  may  be 
purchased  by  calling  (202)  275-2060  cr 
(202)  275-2171  or  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082.  Washington.  DC  20013-7982. 

Dated  at  Bethesda,  Maryland,  this  21st  day 
of  Novemlier  1985. 


For  the  Nuclear  Regulatory  Commission. 
Cadi  O.  Thomas. 

Chief,  Standardization  and  Special  Projects 

Branch,  Division  of  Licensing. 

(FR  Doc  6S-28311  Filed  11-2&-65:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftelMMC  No.  34-22643;  File  No.  SR-Amcx- 
•S-3t] 

Self-Regulatory  Organitations; 
Propoaed  Rule  Change  by  the 
American  Stock  Exchange,  inc.. 
Relating  to  Reduction  of  Listing  Fees 
for  Bonds  and  Debentures 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  13, 1985,  the 
American  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regdatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange  is 
proposing  to  reduce  its  listing  fees  for 
bonds  and  debentures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspect  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  concluded  that  the 
present  bond  fee  schedule  adopted  in 
1981  is  too  high  and  tends  to  discourage 
listings  of  debt  securities. 


The  Exchange  is  therefore  proposing 
to  change  its  bond  listing  fee  schedule 
as  follows: 


f*»  calagofy 

ftwam 
chafyaa 

ftopoaad 
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Prindpal  amount  to  b*  Mtd  (par 

m«on)....- _   
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Mwfenum  applcatton  Im     _ 
One-Bma  charg*..         „   

USD 

5.000 

15.000 

■15.000 

1100 

(•) 

10,000 

"5,000 

'  ^4M  awSibl*  to  cofnpantot  wNch  UrMdy  haw*  a  aecu- 
iKy  listad  on  to*  Exchanga. 

To  further  encourage  multiple  bond 
listings  the  Exchange  is  proposing  that 
bond  listing  fees  be  determined  on  the 
basis  of  the  aggregate  principal  amount 
of  all  outstanding  debt  issues  to  be 
listed  under  a  single  application. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the 
Exchange  Act,  in  that  it  will  provide  for 
the  equitable  allocation  of  fees  among 
issuers  using  its  facilities,  and  is  also 
consistent  with  Section  6(b)(5)  of  the 
Exchange  Act,  in  that  it  will  serve  to 
remove  an  impediment  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition. 
Rather,  by  reducing  fees  the  new  rule 
will  enhance  the  Exchange's  ability  to 
compete  with  other  marketplaces  for  the 
listing  of  sectirities. 

• 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 
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rv.  Solkitatian  ol  CamnMnts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street.  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-^egolatory  organization. 
All  submisskns  dwaid  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18, 198S. 

For  the  Commission  by  flie  Division  of 
Market  Regnlation.  pureuant  to  delegated 
autfaority. 

Dated:  November  21, 1985. 
lohn  Wfaeenf i 
Secretary. 

|FR  Doc.  85-28288  Filed  11-26-85:  8:45  am] 
BiLUNO  cooe  aow-oKH 


[RetMMS  No.  34-22S40;  He  No.  SR-OTC- 

8S-5] 

S«if-R«gulatory  Organizations; 
Proposed  Rule  Change  by  Itie 
Depository  Trust  ComfMny  Relating  to 
Fees  for  Badt-up  for  Direct  MaH 
Service 

Pursuant  to  section  19fb)[l)  of  the 
Securities  Exchange  Act  of  1934, 15 
UJSX^  78s(b)(l),  notice  is  hereby  given 
that  on  November  12, 1985,  The 
Depository  Trust  Company  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  m  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Comrajssion  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatoiy  Orgaidzation's 
Statement  of  the  Terms  of  Substance  of 
the  Ptaposed  Rule  Change 

The  Depository  Trust  Company 
("DTC")  is  filing  herewith  a  leductioa  in 
the  fee  for  back-up  for  direct  mail 


service  from  $1.75  to  $1.35  per  transfer 
mailed. 

II.  Self-Regulatory  Organizafion's 
Statement  of  the  Purpose  of,  and 
Statntocy  Basis  for,  fre  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  oi;ganization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  diaoge.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  oi^ganization  has 
prepared  summaries,  set  forth  in 
sections,  (A).  (B)  and  (CJ  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  new  fee  represents  a  reduction 
for  DTC's  Back-Up  direct-mail  service 
from  $1.75  to  $1.35  per  transfer  mailed. 
When  management  estimated  DTC's 
fully-allocated  cost  of  providing  this 
service,  the  estimate  of  the  number  of 
certificates  which  would  be  lost  in  the 
mail  was  obtained  from  a  survey  of 
several  Participants  which  mail 
significant  numbers  of  transfers  to 
customers.  DTC's  actual  experience  is 
that  losses  have  been  far  fewer  than 
originally  forecast  By  reducing  the 
original  loss  estimate  to  that 
experienced  to  date,  a  reduction  in 
DTC's  fee  for  this  service  to  $L35  can  be 
accommodated. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  Hie  proposed  rule 
change  will  equitably  allocate  fees 
among  DTC  Participants. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  not  been  solicited 
and  received  on  the  proposed  rule 
change  since  it  involves  a  reduction  in  a 
fee. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  ChaAge  and  Uming  for 
Commission  Action 

The  foregoing  rule  change  has  beoome 
effective  pursuant  to  section  19(b}(3]  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Secxirities  Exchange 


Act  Rule  19b-4.  At  any  time  within  80 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  WTitlen  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
witij  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW.  Washington,  D.a 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  16. 1965. 

Fo^  the  Cmnmission,  fay  the  Division  of 
Marlcet  Regulation  purauant  to  the  delegated 

authority. 

Dated:  November  20, 1965. 
John  Wheeler. 
Secretary. 
(FR  Doc  85-28319  Filed  11-26-85;  8:45  am] 


[Release  »iOw  34-22C41;  FVe  Na  SiMISTC- 
85-6] 

Self -Regulatory  Organlzaaons, 
Prnnneari  Hula  dianaa  liwIliilaMBi 

■  v^Bv^v^^^pw  aveav^  ^^a^aasn^^p  "V  aaaaavsv^p^av 

Securities  Trust  Company,  Relating  to 
Revlaed  Procedures  for  ttw  NaOonai 
Institutional  Delhrery  System  (NIDS) 

Pursuant  to  section  19(bKl)  of  tlie 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s  (bKl).  notice  is  hereby  given 
that  on  November  15, 1985  the  Midwest 
Secnrities  Trust  Company  filed~with  the 
Securities  and  Exchange  Commission 
ttie  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
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regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rul^  Change 

Attached  to  the  filing  as  Exhibit  A  is 
the  MST  System  Administrative  Bulletin 
(#6-85/4536)  which  describes  revised 
procedures  for  the  Midwest  Securities 
Trust  Company's  National  Institutional 
Delivery  System  (NIDS). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  bulletin  attached  to  the  filing 
codifies  all  existing  procedures  of,  and 
incorporates  all  system  enhancements 
made  to,  the  Midwest  Securities  Trust 
Company's  National  Institutional 
Delivery  System  since  January,  1985. 

The  proposed  rule  change  is 
consistent  with  section  17 A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  providing  complete  and 
current  procedures  to  be  followed  by 
MSTC's  Participants  in  utilizing  NIDS. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Securities  Trust 
Company  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  &  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18, 1985. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  20, 1985. 
]dbn  Wheeler, 

Secretary. 

(FR  Doc.  85-28320  Filed  11-26-85;  8:45  am] 

BHJJNG  CODC  M10-01-M 


[Releaee  No.  34-226.42  SR-NASO-«5-24] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.:  RHng  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ( "NASD ")  submitted  on 


September  7, 1985,  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act") «  and  Rule  19b-4  thereunder,*  to 
permit  the  use  of  cash,  cash  equivalents, 
or  one  or  more  qualified  equity 
securities,  or  a  combination  of  the 
foregoing,  as  collateral  for  escrow 
receipts  issued  to  cover  short  call 
positions  in  broad-based  stocic  index 
options,  in  lieu  of  margin,  for  a  pilot 
period. 

In  its  filing,  the  NASD  stales  that  the 
proposal  will  establish  uniformity 
between  NASD  rules  and  the  rules  of 
other  self-regulatory  organizations 
regarding  the  margin  treatment  of  broad- 
based  index  options  '  and  will  facilitate 
transactions  in  such  options.  Among 
other  tilings,  the  NASD  has  agreed  to 
monitor  the  use  of  index  option  escrow 
receipts  during  the  pilot  period.* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  from  the  date  of 
publication  of  the  submission  in  the 
Federal  Register.  Persons  desiring  to 
make  written  comments  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  450  FifUi  Sti^et,  NW,. 
Washington,  D.C  20549.  Reference 
should  be  made  to  File  No.  SR-NASD- 
85-24. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 


'  15  U.S.C.  78«(b)(1982). 

» 17  CFR  240.19b-4  (1985). 

'Currently,  the  American  ("Amex"),  New  York 
("NYSE").  Pacific  ( "PSE")  and  Philadelphia  ( "Phlx") 
Stock  Exchanges  and  the  Chicago  Board  Options 
Exchange  ("CBOE")  are  participating  in  a  one-year 
pilot  program  involving  the  use  of  escrow  receipts  to 
cover  short  call  positions  in  broad-based  index 
options  that  are  collateralized  by  cash,  cash 
equivalents  or  one  or  more  securities.  See  Securities 
Exchange  Act  Release  No.  22323  (August  13. 19M), 
50  FR  33439  and  File  Nos.  SR-Amex-«4-33.  SR- 
NYSE-S4-35,  SR-PSE-85-19,  SR-Phlx-«5-ia  and  SR- 
CBOE-a4-2a  The  NASDs  proposed  rule  change  will 
allow  it  to  pariicipate  in  the  previously  approved 
one-year  pilot  program  along  with  the  other 
exchanges.  See  letter  from  Mary  S.  Head.  Senior 
Attorney.  OfTice  of  General  Counsel.  NASD  to 
Sharon  Lawson,  Atlomey,  [>ivision  of  Market 
Regulation.  SEC.  dated  November  5. 1985  ("NASO 
Letter"). 

*The  NASO  has  agreed  to  collect  the  same  type 
of  data  that  the  other  exchanges  are  collecting  on 
the  pilot  and  will  monitor  its  members'  use  of  the 
receipts.  In  this  regard,  the  Commission 
understands  that  the  CBOE  will  collect  the  required 
data  on  the  pilot  for  all  participants.  CBOE  also  is 
compiling  the  results  of  the  monitoring  effort  and 
will  submit  a  report  to  the  Commission  at  the 
conclusion  of  the  pilot  period.  See  NASD  Letter, 
.supra  note  3.  at  2. 
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Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room 
450  Fifth  Street.  NW.,  Washington.  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
NASD. 

For  the  same  reasons  as  discussed  in 
the  original  order  approving  the  escrow 
receipt  pilot  program,  the  Commission 
beUeves  that  the  proposed  rules 
established  by  the  NASD  to  participate 
in  the  pilot  provide  sufficient  investor 
protection  while  facilitating  transactions 
in  broadbased  index  options. 

Accordingly,  the  Commission  Bnds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  registered 
securities  associations  and,  in 
particular,  the  requirements  of  section 
ISA  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  rule  change  is  substantially 
similar  to  those  submitted  by  the  Amex, 
CBOE.  NYSE,  PSE  and  Phlx  which  were 
previously  noticed,  published  for 
comment  and  approved  by  the 
Commission."  We  also  note  that  no 
member  of  the  public  submitted 
comments  on  the  rule  proposals  of  these 
other  exchanges.  Under  the 
circumstances,  any  delay  in  permitting 
the  NASD  to  participate  in  the  pilot 
program  involving  the  escrow  receipts 
for  short  call  broadbased  index  options 
poutions  would  not  be  justified. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority- 
Dated:  November  20, 1985. 

John  Wheeler, 

Secretary: 

[FR  Doc.  85-28321.  Filed  U-26-85;  8:45  amj 

BHJJNO  CODE  WIO-OI-M 


[fMMM*  Na  34-226428R-NASD-S5-24] 

SeH-Regulatory  Organizations; 
National  Association  of  Sacuritles 
Oaalars,  inc^  FMng  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Ctiange 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD") -submitted  on 
September  7, 1965,  copies  of  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")*  and  Rule  19b-4  thereunder.*  to 
permit  the  use  of  cash,  cash  equivalents, 
or  one  or  more  qualified  equity 
securities,  or  a  combination  of  the 
foregoing,  as  collateral  for  escrow 
receipts  issued  to  cover  short  call 
positions  in  broad-based  stock  Index 
options,  in  lieu  of  margin,  for  a  pUot 
period. 

In  its  filing  the  NASD  states  that  the 
proposal  will  establish  uniformity 
between  NASD  rules  and  the  rules  of 
other  self-regulatory  organizations 
regarding  the  maigin  treatment  of  broad- 
based index  options^  and  will  facilitate 
transactions  in  such  options.  Among 
other  things,  the  NASD  has  agreed  to 
monitor  the  use  of  index  option  escrow 
receipts  during  the  pilot  period.'* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  from  the  date  of 
publication  of  the  submission  in  the 
Federal  Register.  Persons  desiring  to 
make  written  conunents  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  D.C.  20549.  Reference 


*  Sae  note  3,  supm. 


'  15  U.S.C.  78«(b)(19e2). 

•  17  CFR  240.19b-4  (1985). 

»  Currently,  the  American  ("Amex").  New  York 
("NYSE").  Pacific  ("PSE")  and  Philadelphia  ("Phlx") 
Stock  Exchanges  and  the  Chicago  Board  Optiona 
Exchange  ("CBOE")  are  participating  in' a  one-year 
pilot  program  involving  the  use  of  escrow  receipts  to 
cover  short  call  positions  in  broad-based  index 
options  that  are  collateralized  by  cash,  cash 
equivalents  or  one  or  more  securities.  See  Securities 
Exchange  Act  Release  No.  22323  (August  13. 1964). 
50  FR  33439  and  File  Nos.  SR-Amex-«4-33,  SR- 
NYSE-a4-35.  SR-PSE-85-19,  SR-Phix-85-18  and 
SR-CBOE-84-28. The NASDs  proposed  rule  change 
will  allow  it  to  participate  in  the  previously 
approved  one-year  pilot  program  along  with  the 
other  exchanges.  See  letter  from  Mary  S.  Head. 
Senior  Attorney.  Office  of  General  Counsel  NASD 
to  Sharon  Lawson.  Attorney,  Division  of  Market 
Regulation.  SEC  dated  November  5, 1985  ("NASD 
Letter"). 

*  The  NASD  has  agreed  to  collect  the  same  type 
of  data  that  the  other  exchanges  are  collecting  on 
the  pilot  and  will  monitor  its  members'  use  of  the 
receipts.  In  this  regard,  the  Commission 
understands  that  the  CBOE  will  collect  the  required 
data  on  the  pilot  for  all  participants.  CBOE  also  is 
compiling  the  results  of  the  monitoring  effort  and 
will  submit  a  report  to  the  commission  at  the 
conclusion  of  the  pilot  period.  See  NASD  Letter, 
supra  note  3.  at  2. 


should  be  made  to  File  No.  SR-NASD- 
85-24. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  whidi 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
NASD. 

For  the  same  reasons  as  discussed  in 
the  original  order  approving  the  escrow 
receipt  pilot  program,  the  Commission 
believes  that  te  proposed  rules 
established  by  the  NASD  to  participate 
in  the  pilot  provide  sufficient  investor 
protection  while  facilitating  transactions 
in  broadbased  index  options. 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  registered 
securities  associations  and,  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  the  rule  change  is  substantially 
similar  to  those  submitted  by  the  Amex, 
CBOE.  NYSE.  PSE  and  PhU  which  were 
previously  noticed,  published  for 
comment  and  approved  by  the 
Commission.'  We  also  note  that  no 
member  of  the  public  submitted 
comments  on  the  rule  proposals  of  these 
other  exchanges.  Under  the 
circumstances,  any  delay  in  permitting 
the  NASD  to  participate  in  the  pilot 
program  involving  the  escrow  receipts 
for  short  call  broadbased  index  options 
positions  would  not  be  justified. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


*  See  note  3.  supra. 
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Dated:  Noveaber  20. 1985. 
lohn  Wheelar, 
Secretary. 
(FR  Doc.  85-28322  FUed  11-28-85;  8:45  mi) 


[IMmm  Na  34-22«52;  Fte  Nes.  Sfl-^CC- 

85-e  and  SR-rsorc-«5-ie) 

SeM-Aegutetory  Organizatione;  Hing 
of  PropoaedJtule  Ctianges  of  PacMc 
Clearing  Corpi.  and  Pacific  SecurWM 
Depository  Truat  Ca 

On  Octobo- 18, 1965,  Pacific  Qearing 
Corporation  ("PCC')  and  Pacific 
Securities  Depository  lYnst  Company 
("PSDTC')  filed  proposed  rale  changes 
under  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposals. 

The  proposals  would  amend  PCCs 
and  PSDTC's  By-Laws  to  reduce  the 
number  of  directors  on  PCCs  and 
PSDTC's  Boards  of  Directors  ("Boards'T. 
Specifically,  the  proposals  would  reduce 
the  number  of  directors  on  each  Board 
to  between  ten  and  thirteen,  down  from 
between  twehre  and  fifteen.  The 
proposals  provide  that  the  initial 
number  of  directors  shall  be  deren,  but 
may  be  changed  from  time  to  time  by 
vote  of  the  shareholders. '  Cmrently,  the 
exact  Dombo'  of  directors  is  set  at 
thirteen  and  may  be  changed  only  by 
the  Board  of  Directors  of  PCC  or 
PSDTC* 

PCC  and  PSDTC  state  in  their  filings 
that  their  Nominating  Committees* 
nominate  qualified  individuals*  to  serve 
on  PCCs  or  PSDTCs  Board,  fan  addition, 
any  ten  members  of  PCC  or  PSDTC  can 
nominate  qualified  director  candidates. 
ThePSE.  as  sole  shareholder  of  PCC  and 
PSDTC  elects  PCC  and  PSDTC  directors 
fitnn  the  slate  of  nominees.  PCC  and 
PSDTC  note  fai  their  filings  that  their 
Nominating  Committees  and  the  PSE 
must  pursuant  to  their  By-Laws  assure 
fair  representation  of  PCC  and  PSDTC 
members  in  the  director  nomination  and 
election  process. 

PCC  and  PSDTC  state  in  their  filings 
that  they  are  proposing  to  reduce  ttieir 
authorized  number  of  directors  because 
they  have  had  difficulty  in  finding 


■The  Padfic  Stock  Exdumgt  (TSE~)  to  dha  aofa 
•hareholder  of  both  PCC  and  PSDTC 

•PCCi  and  PSDTCs  Boardv  howevtr.  cairaotiy 
•re  comfKtsed  of  eleven  director*  with  the  »ame 
eleven  individuals  on  each  Board. 

*The  NomiBaling  Coaunilleea  coaaiat  of  mcnbei* 
of  the  Executive  Committee  of  the  Board  of 
Covemer*  of  PSE. 

•To  be  eligible,  a  PCC  or  PSDTC  director 
candidate  must  be  an  officer,  director,  or  genera] 
partner  of  PCC  or  PSDTC  or  of  a  member 
organization  of  PSE.  or  be  a  governor  of  PSE. 


enough  qualified  indrviduals  willing  to 
serve  on  the  PCC  and  PSDTC  Boards. 
PCC  and  PSDTC  also  state  that  deleting 
their  Boards'  authority  to  set  the  exact 
nmnber  of  directors  and  placing  that 
authority  with  their  shareholder  will 
allow  a  change  in  the  number  of 
directors,  within  ttie  proposed  range  of 
ten  to  thirteen  directors,  without  the 
need  for  By-Laws  amendments.*  Finally, 
POC  and  PSDTC  state  that  the  proposals 
are  consistent  with  the  Act  because  they 
will  continue  to  assure  fair 
representation  of  PCC  and  PSDTC 
members  in  the  admhiistration  of  their 
affairs.  The  Commission  notes  in 
addition  that  section  17A  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  assure  fair  representation  of  its 
partidpants  in  the  selection  of  its 
directors  and  administration  of  its 
affairs.* 

Yoo  can  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  yoor  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Bxdumge  Commission,  450  5th 
Street  NW..  Washington.  DC  20549. 
Copies  of  the  sabmissions.  with 
accompanjring  exhibits,  and  of  all 
written  comments,  except  for  material 
that  may  be  withheld  from  the  public 
under  5  U.S.C.  552,  are  available  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW.,  Washington.  DC 
Copies  of  the  filings  also  will  be 
available  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  shook! 
refer  to  the  proposals,  file  numbers  and 
should  be  submitted  by  December  18, 
1985. 

For  tlie  Commission,  by  the  Division  of 
MaHcet  RegtWation  pursuant  to  delegated 
authority 


'If  the  prapoaaia  are  apptovad.  the  Commiaaioa 
wouU  axpact  aay  rh— ga  in  the  ntunber  of  PCC  or 
PSDTC  dttractora.  whether  tfareogh  By-Law 
amendmant  or  otharwiae.  to  b«  filed  with  the 
Comraiaaiaa  iMdar  aecbon  lS(b)  of  the  Act 

*Tha  Coaaiaaiaa  reriewa  dearisg  ageacy 
compliance  wMh  the  lair  rapreaentatiaa  leqairaiiani 
on  a  cam-bf-xam  baaia.  Several  cteartaif  agendea, 
unlike  PCC  and  PSDTC  have  aatiafied  that 
requtaanaal  by  Mqairiog.  among  other  lUnga, 
partidpanl  fafaaaaalation  en  their  nanhiating 
comaMaea  or  reaerviag  a  nmnber  of  director  aiota 
for  participants.  See,  e.g..  Rules  of  Midwest  Clearii^ 
Corporatiaak.  Optiona  Claatnt  CarporaUaa.  and 
PMadaiphia  Dapaattory  Tt«8t  Canvmy.  AMiai«h 
PCC  and  PSDTC  partiopaats  are  not  rapteaaatadaa 
iuch  on  the  PCC  or  PSDTC  Nominating  CaomiiMe*. 
many  PSE  meflihars  also  are  PCC  and  PSDTC 
memhera  and  thaa  the  PCC  and  PSDTC  Nominating 
Committaai  i^oald  inchida  participant 
repreaentation.  PCC*  and  PSOTC'a  Boaida  eonaiat 
currently  of  six  PSE  OMmben  and  five  neB4>a 
member*. 


Dated;  November  21, 1985. 
loka  Wheeler. 
Secretory. 
(FR  Doc  85-28323  Ftled  11-25-85;  8:45  am} 

BILLINQ  CODE  S010-0t-a 


[RelMse  No.  34-2264«c  Fto  Nea.  SH-PCC- 
8»-07  and  SR-PSOTC-«5-M) 

Self-Regulatory  Organlzationa;  Pacific 
Clearing  Corp.  and  Pacific  Securities 
Depoallofy  Trust  Ca;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Changes 

Pacific  Clearing  Corporation  ("PCC") 
and  Pacific  Securities  Depository  Trust 
Company  ("PSDTC")  (together.  "PCC/ 
PSDTC")  on  October  18. 1985,  submitted 
proposed  rule  changes  to  the 
Commission  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act").  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
rule  changes. 

PCC /PSDTCs  proposed  rale  changes 
revise  their  fee  schedules  regarding 
charges  for  certificate  transfer  services.  ' 
PSDTC  also  is  eliminating  from  its  fee 
schedule  the  separate  category  of  "OTC 
Agent"  charges  and  incorporating  all 
transfer  agent  fee  charges  into  the 
'Transfer"  position  of  the  fee  schedule. 
The  proposed  rule  changes  impose 
varying  transfer  fees  depending  cm  the 
per  certificate  fees  charged  by  transfer 
agents.  Where  transfer  agent  fees  are 
$3.50  or  less  per  certificate.  PCC/PSDTC 
would  impose  a  fee  of  $5iX);  where 
transfer  agent  fees  are  between  $3.51 
and  $10.00  per  certificate,  PCC/PSDTC 
would  impose  a  fee  of  $10.00;  and  where 
transfer  agent  fees  are  more  than  $10JX}, 
PCC/PSDTC  wcrald  pass  through  those 
fees,  at  cost,  to  the  requesting 
participant  PCC  and  PSDTC  state  m 
their  filings  that  the  proposals  are 
consistent  with  section  17A(b)-(3)(D)  of 
the  Act  because  they  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges. 

The  rule  changes  have  become 
effective,  pursuant  to  section  19(bX3XA) 
of  the  Act  The  Commission  may 
siunmarily  abrogate  the  rule  changes  at 
any  time  within  60  days  of  their  filing  if 
it  appears  to  the  Commission  that 
abrogatioB  is  necessary  or  appn^Miate 
in  the  public  interest  for  protection  of 
investors,  or  otherwise  in  fiulherance  of 
the  purposes  of  the  Act. 

You  can  submit  written  comment 
within  21  days  after  this  Notice  is 
published  in  the  Federal  Regjstei'  Please 
refer  to  Hie  Nos.  SR-PCC-a5-07  and 
SR-PSDTC-85-09,  and  file  sbc  copies  of 
your  comments  with  the  Secretary  of  the 
Commission,  450  5th  Street.  NW„ 
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Washington.  DC  20549.  Material  on  the 
rule  changes,  other  than  material  that 
may  be  withheld  from  the  public  under  5 
U.S.C.  552.  is  available  for  inspection  at 
the  Commission's  Public  Reference 
Room  and  at  the  principal  offices  of 
DTC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  November  21. 1965. 
lohn  Wheeler. 
Secpetary. 
[FR  Doc.  85-28324  Filed  11-26-85;  8>45  am] 

■nXINa  CODE  MIO-OI-M 

[RetoM*  No.  34-22653;  FN*  Na  SR-PSE- 
85-24] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  Pacific  Stock  Exchange.  Inc. 
("PSE")  submitted  on  September  6, 1985, 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  establish  a 
simplified  procedure  ("Procedure")  for 
the  disposition  of  minor  rule  violations, 
pursuant  to  Article  XI,  section  2  of  the 
Exchange  Constitution.' 

Under  the  Procedure,  minor  rule 
violations  include  the  following:  *  (1) 
Floor  broker  failed  to  properly  recond 
the  time  of  receipt,  change  in  limit  or 
increase  in  size  of  an  order  (Rule  VI, 
section  42);  (2)  floor  broker  failed  to  use 
due  diligence  in  the  handling  or 
execution  of  an  order  (Rule  VI.  section 
62(a).  Options  Floor  Procedure  Advice 
("OFPA")  A-8);  (3)  floor  broker 
improperly  executed  a  cross  transaction 


'  In  Securities  Exchange  Act  Release  No.  21013 
(June  1. 19S4)  49  FR  23828.  the  Commission  adopted 
amendments  to  paragraph  (c)  of  Rule  19d-l  to  allow 
self-regulatory  organizations  ("SROs")  to  submit  for 
Commission  approval  plans  for  the  abbreviated 
reporting  of  minor  disciplinary  infractions.  Under 
the  amendments  any  disciplinary  action  taken  by  an 
SRO  against  any  person  for  violation  of  a  rule  of  the  . 
SRO  which  has  l>een  designated  as  a  minor  rule 
violation  pursuant  to  a  plan  filed  with  the 
Commission  shall  no!  be  considered  "final"  for 
purposes  of  Section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
$2,500  and  the  sanctioned  person  at  the  SRO  with 
respect  to  the  matter  has  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  administrative  remedies. 

The  Commission  has  approved  minor  disciplinary 
rule  plans  by  the  American  Stock  Exchange,  Inc. 
(Securities  Exchange  Act  Release  No.  21918  (April  3, 
1965).  50  FR  14068  (File  No.  4-280)  and  the  New 
York  Slock  Exchange.  Inc.  (Securities  .^change  Act 
Release  No.  22415  (September  17, 1985),  SO  FR  38600 
(File  No.  4-284). 

*See  letter  from  John  Katovich.  Compliance 
Department.  PSE.  to  Michael  Cavalier,  Branch  Chief, 
Division  of  Market  Regulation,  dated  October  7, 
1985,  amending  the  proposed  rule  change. 


(Rule  VI.  section  63.  OFPA  A-6);  (4) 
member  failed  to  give  up  the  name  of  the 
clearing  member  by  public  outcry  when 
requesting  a  quote  and  size  of  the 
maricet  or  after  effecting  a  trade  (Rule 
VI.  section  40.  OFPA  D-9):  (5)  market 
maker  or  floor  broker  violated 
procedures  concerning  the  market 
maker  use  of  a  floor  broker  to  effect 
transactions  (Rule  VL  sections  62(a).  64. 
OFPA  B-6.  OFPA  A-G)  |6)  market  maker 
failed  to  respond  to  demands  for  bids 
and/or  offers  (Rule  VI.  section  79);  (7) 
market  maker  failed  to  respond  to  a  call 
for  market  makers  by  an  order  book 
official  (Rule  VI.  section  67.  OFPA  B-7); 
(8)  improper  communication  on  the  floor 
by  the  use  of  hand  signals  or  other 
means  or  devices  (Rule  VI.  sections  47. 
621(.02),  OFPA  F-5):  (9)  improper 
vocalization  of  a  trade  by  a  member 
(Rule  VI.  sections  47,  55(.01)),  OFPA  G- 
10);  (10)  member  failed  to  time-stamp  an 
execution  in  which  he  participated  as  a 
seller  (Rule  VL  section  55(.01);  (11) 
failure  to  meet  the  market  maker 
obligation  to  maintain  50%  of  contracted 
trading  volimie  in  the  option  classes 
primarily  assigned  (Rule  VI,  section 
79(.04);  OFPA  B-0):  (12)  failure  to  meet 
market  maker  obligations  to  execute  at 
least  40%  of  his/her  total  transactions  in 
person  on  the  trading  floor  (Rule  VI, 
section  79.  OFPA  B-5);  (13)  specialist 
has  not  disseminated  a  quotation  in 
assigned  local  issues  prior  to  7:30  a.m. 
Pacific  Time  (Equity  Floor  Procedure 
Advice  ("EFPA")  2-B). 

If  a  member,  member  organization, 
allied  member,  approved  person,  or 
registered  or  non-registered  employee  of 
a  member  or  member  organization  has 
been  cited  as  violating  one  of  the  rules 
defined  above  as  "minor,"  and  has 
agreed  to  an  appropriate  sanction  not 
exceeding  $2,500  '  and  waived  any 


*The  Fines  applicable  to  PSE  Rule  VI  violations 
(except  for  Rule  VL  sections  79,  55{.01),  and  79(.04)) 
are  SSO  for  the  first  offense,  $100  for  the  second 
offense,  and  $250  for  the  third  offense.  Other 
applicable  sanctions  are  as  follows:  PSE  Rule  VL 
section  79  violations:  $250  per  offense:  PSE  Rule  VL 
section  S5(.01):  (1)  $25  First  offense.  (2)  $50,  second 
offense,  (3)  $100.  third  offense:  PSE  Rule  VL  section 
79(.04):  (1)  Letter  of  caution,  letter  of  awareness  or 
letter  of  probation,  first  offense.  (2)  letter  of 
prot>ation  and  possibility  of  fine  according  to  set 
formula,  second  offense,  (3)  letter  of  restriction 
prohibiting  opening  transactions  outside  primary 
assignment  for  a  stated  period  of  time  and  fine 
based  on  set  formula,  third  offense  (4)  letter  of  super 
restriction,  prohibiting  any  opening  transaction  for 
stated  period  and  fine  ($1,500  minimum)  based  on 
set  formula,  fourth  offense:  PSE  Rule  VL  section  79 
(OFPA  B-S);  (1)  letter  of  caution,  first  offense,  (2) 
$250  minimum  fine,  second  offense,  (3)  $500 
minimum  fine,  third  offense,  (4)  $1000  minimum  fine, 
fourth  offense:  and  EFPA  2-&  $25,  sixth  and 
subsequent  offenses. 


rights  to  contest  the  charge,  the 
Exchange  will  then  categorize  the 
violation  as  a  "minor  rule  violation"  and 
treat  it  accordingly  with  respect  to  the 
filing  requirements  of  Rule  19d-l  under 
the  Act.* 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22539,  October  17. 1985)  and  by 
publication  in  the  Federal  Register  (50 
FR  43053.  October  23. 1985).  No 
comments  on  the  proposed  rule  filing 
were  received. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
appUcable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6.  and  the  rules 
and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved. 

For  the  CommisBion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated-  November  21. 1985. 
|ohn  Wheeler, 
Secretary. 

[Fit  Doc  85-28325  FUed  11-28-85;  8:45  am] 
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[Retoas*  Na  34-22654;  FHs  Na  4-285] 

Seif*Regutatory  Organizations;  Pacific 
Stock  Exchange,  Inc;  Order  Approving 
Proposed  Plan  Relating  to  the 
Quarterly  Reporting  of  Minor 
DiadpHnary  Rule  Vioiationa 

The  Pacific  Stock  Exchange,  Inc. 
("PSE")  submitted  on  September  6, 1985, 
copies  of  a  proposed  plan  pursuant  to 
Rije  19d-l(c)(2)  under  the  Securities 
Exchange  Act  of  1934  ("Act").>  The 


*  The  PSE  already  has  submitted  its  plan  to  report 
certain  rule  violations  and  related  disciplinary 
actions  on  an  abbreviated  and  periodic  ttasis.  See 
letter  from  John  Katovicii.  Compliance  Department 
PSE.  to  Michael  Cavalier.  Branch  Chief,  Division  of 
Market  Regulatioa  dated  Septeml>er  5. 1985.  See 
also  letter  from  )ohn  Katovich.  to  Michael  Cavalier, 
dated  October  7, 1985,  amending  the  atrave- 
referenced  plan  and  rule  filing. 

■  In  Securities  Exchange  Act  Release  Na  21013 
(June  1, 1984)  48  FR  23828.  the  Commission  adopted 
amendments  to  paragraph  (c)  of  Rule  19d-l  to  allow 
self-regulatory  organizations  ("SROs")  to  submit  for 
Commission  approval  plans  for  the  abbreviated 
reporting  of  minor  disciplinary  infractions.  Under 
the  amendments  any  disciplinary  action  taken  by  an 
SRO  against  any  person  for  violation  of  a  rule  of  the 
SRO  which  has  l>een  designated  as  a  minor  rule 
violation  pursuant  to  a  plan  filed  with  the 

Continiwd 
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proposed  plan  specifies  those 
uncontested  minor  rule  violations  with 
sanctions  not  exceeding  $2,500  which 
would  not  be  subject  to  the  provisions  of 
Rule  19d-l(cKl)  under  the  Act  requfaing 
that  a  self-regulatory  organization 
promptly  file  notice  with  the 
Commission  of  any  final  disciplinary 
action  taken  with  respect  to  any  person 
or  orsanization.*  As  explained  more 
fully  in  its  pn^wsed  rule  change.'  in 
accordance  with  paragraph  (c)(2)  of  Rule 
19d-l,  the  PSE  proposed  to  designate 
certain  specified  rule  violations  as  minor 
rule  violations  and  establish  a  simplified 
procedure  ("Procedure")  for  the 
disposition  of  these  violations,  pursuant 
to  Article  XI.  section  2  of  the  Exchange 
Constitution.  The  PSE  requested  that  it 
be  relieved  of  the  current  reporting 
requirement  regarding  such  violaticms, 
provided  it  gives  notice  of  such 
violations  to  the  Commission  on  a 
quarterly  basis.  The  PSE  proposed  to 
include  the  following  violations  under 
its  proposed  plan:  *  (1)  Floor  broker 
failed  to  properly  record  the  time  of 
receipt,  change  in  limit  or  increase  in 
size  of  an  order  (Rule  VI,  section  42J;  (2) 
floor  broker  failed  to  use  due  diligence 
in  the  handling  or  execution  of  an  order 
(Rule  VI.  section  62(a),  Options  Floor 
Procedure  Advice  ( "OFPA")  A-B;  (3) 
floor  broker  improperly  executed  a  cross 
transaction  (Rule  VI,  section  63,  OFPA 
A-6);  (4)  member  failed  to  give  up  the 


CommiMion  (hall  not  be  considered  "final"  for 
purpows  of  Section  M(dK1)  of  Ike  Ad  if  Ow 
sanction  imposed  consists  of  a  fine  not  exceeding 
$2,500  aad  Ihe  sanctioned  person  al  the  SRO  with 
respect  fo  the  matter  has  not  sought  an 
ad^idicatioii.  mr.Iodhig  a  hearing,  or  otherwiw 
exhausted  his  administrative  remedica. 

The  Commissian  has  apprwed  minor  ditcipiiiiarj 
rule  plans  by  the  American  Stock  Exchaage.  Inc. 
(Securities  Exchange  Act  Release  No.  21918  (.April  3. 
1985),  50  FR  14068  (File  No.  4-260)  and  the  New 
York  Stock  Exchange.  Inc.  (Securities  Exchange  Ad 
Releese  No.  2241.S  (September  17. 1985).  50  FR  38000 
(File  No.  4-2S4I). 

*  In  a  ketter  dated  September  5. 1985.  the  PSE 
submitted  its  plan  to  report  certain  rule  violattaoa 
and  related  disciplinary  actions  on  an  abbreviated 
and  periodic  basis.  See  letter  from  John  Katorich, 
Compliance  Departnient.  PSE.  to  Michael  Cavalier, 
Branch  Chief.  Division  of  Market  Regulation,  dam) 
September  i  tses.  See  also  letter  fporo  John 
Katowicb  to  Michael  Cavalier,  dated  October  7. 
1965.  aieading  Ihe  above-referenced  plan  and  rule 
filing. 

'  See  Securities  Exchange  Act  Releaae  No.  22853 
(November  a.  1985  (File  No.  SR-l>SE-85-24)). 

*  As  illustrated  in  Exhfbits  D and  ffof  the  PSE*s 
filing.  Ihe  PSE  sbaN  aenre  the  person  against  whom 
a  fine  is  m^iosed  a  wrillen  notice  setting  forth  Ihe 
rule  or  nths  alleged  to  have  been  violated.  Ihe  ad 
or  omission  constituting  p»ch  such  violation,  the 
sanction  impesed  for  eoch  violation  and  Ihe  date 
within  10  basiness  days  following  receipt  of  the 
notice  of  aaiKtion  by  which  such  determinaHon 
became*  final  and  such  fine  due  and  payable  or 
such  defcmination  must  be  contested. 


name  of  the  clearing  member  by  public 
outcry  when  requesting  a  quote  and  size 
of  die  maricet  or  after  effecting  a  trade 
(Rule  VI,  section  40.  OFPA  D-9):  (5) 
mariiet  maker  or  floor  broker  violated 
procedures  concerning  the  market 
maker  use  of  a  floor  broker  to  effect 
transactions  (Role  VI,  sections  62(a).  64. 
OFPA  B-6.  OfPA  A-8)  (6)  market  maker 
failed  to  respond  to  demands  for  bids 
and/or  offers  (Rule  VI,  section  79);  (7) 
market  maker  failed  to  respond  to  a  call 
for  market  makers  by  an  order  book 
official  (Rule  VI.  section  67,  OFPA  B-7): 
(8)  improper  communication  on  the  floor 
by  the  use  of  hand  signals  or  other 
means  or  devices  (Rule  VI.  sections  47. 
62(.02).  OFPA  F-5);  (9)  iinpr<^)er 
vocalization  of  a  trade  by  a  member 
(Rule  VI,  sections  46,  55(01],  OFPA  G- 
10);  (10)  member  failed  to  time-stamp  an 
execution  in  which  he  participated  as  a 
seller  (Rule  VI,  section  5S(.01));  (11) 
failure  to  meet  the  market  maker 
obligation  to  maintain  50%  of  contract 
trading  volume  in  the  option  classes 
primarily  assigned  (Rule  VI,  section 
79(.04).  OFPA  B-9};  (12)  failure  to  meet 
market  maker  obligation  to  execute  at 
least  40%  of  his/her  total  transactions  in 
person  on  the  trading  floor  (Rule  VI, 
section  79.  OFPA  B~5);  and  (13) 
specialist  has  not  disseminated  a 
quotation  in  assigned  local  issues  prior 
to  7:30  ajn.  Pacific  Time  (Equity  Floor 
Procedure  Advice  ( "EFPA")  2-B), 

The  sanctions  applicable  to  these 
minor  rule  violations  are  outlined  in 
Exhibit  C  of  Uie  PSE's  filing  and  in  the 
PSE  letter,  dated  October  1, 1985, 
amending  the  fihng."  The  PSE  has  noted, 
however,  that  in  issuing  or  imposing  a 
citation,  there  exists  discretion  at  all 
levels  of  the  process  to  determine  that  a 
particular  incident  merits  more  formal 
disciplinary  action  than  merely  a 
citation.  The  Options  Floor  Trading 


'The  fines  appliable  to  PSE  Rule  VI  violations 
(except  for  Rule  VI.  sections  79.  SS(J)1),  and  79{M)) 
are  S50  for  the  Hrsl  offense.  SlOO  for  the  second 
offense,  and  S250  for  Ihe  third  offense.  Other 
applicable  sanctions  are  as  follows:  PSE  Role  VI. 
section  79  violations:  $250  per  offense;  PSE  Rule  VI, 
section  55(in);  (1)  $25.  First  offense.  (2)  SSa  second 
offense,  (3)  JlOft  third  offense:  PSE  Rule  VI.  section 
79(.04):  (1)  Letter  of  caution,  letter  of  awareness  or 
letter  of  probation,  first  offense.  (2)  letter  of 
probation  and  possibility  of  fine  according  to  set 
formula,  second  offense,  (3)  letter  of  restriction 
prohibiting  crpening  transactions  outside  primary 
assignment  for  a  stated  period  of  time  and  fine 
based  on  set  formula,  third  offense  (4]  letter  of  super 
restriction,  prohibiting  any  opening  transaction  for 
slated  period  and  fine  ($1,500  minimum)  based  on 
set  fonmila.  fourth  offense.  PSE  Rule  VI.  section  79 
(OFPA  B-sy.  (1)  Letter  of  caution,  first  offense.  (2) 
$250  mmmiTim  fine,  second  offense.  (3)  $500 
minimmn  fme.  third  offense.  (4)  $1,000  minimum 
fine,  fourth  offense;  and  EFPA  2-B:  SZS.  sixth  and 
suDse<|uent  offenses. 


Committee  has  the  ability  to  institute 
formal  disciplinary  action  against  a 
violator  if  the  violation  is  considered 
particularly  onerous  or  if  the  violator 
has  been  found  to  have  repeated  the 
violation  beyond  the  stated  fine 
schedule. 

By  properly  amending  its  Procedure 
and  plan.'  the  PSE  may  periodically 
include  additional  minor  disciplinary 
rule  violations  within  its  proposed  minor 
rule  violation  plan.  From  time  to  time 
the  PSE  shall  prepare  and  announce  to 
its  members  and  member  organizations 
a  listing  of  the  Exchange  rules  as  to 
which  the  Exchange  may  impose 
sanctions  as  provided  in  this  Prcoedure. 
Such  listing  also  shall  indicate  the 
minimum  and  maximum  dollar  amounts 
that  may  be  imposed  by  the  Exchange 
with  respect  to  any  such  violation. 

According  to  the  PSE,  the  quarterly 
report  of  actions  taken  on  minor  rule 
violations,  which  under  the  PSE's 
procedure  would  be  submitted  to  the 
SEC,  would  list  for  each  violation  the 
PSE's  internal  file  number  for  the  case, 
the  SECs  file  number,  the  name(8)  of  the 
individual  and/or  member  organization, 
the  nature  of  the  violation,  the  specific 
rule  provision  violated,  the  date  of  the 
violation,  the  sanction  imposed  on  each 
individual  and/or  member  organization, 
an  indication  of  whether  the  fine  is  joint 
and  several,  the  number  of  times  the 
rule  violation  has  occurred,  and  the  date 
of  disposition. 

Notice  of  the  proposed  plan  together 
with  the  terms  of  substance  of  the  plan 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  22537. 
October  17, 1985)  and  by  publication  in 
the  Fe<leral  Register  (50  FR  43052. 
October  23, 1965).  No  comments  were 
received  with  respect  to  the  proposed 
plan. 

The  Commission  finds  that  the 
proposed  plan  is  consistent  with  the 
requirements  of  section  6  and  section  19 
of  the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  l»d-l(c)(2)  under  the  Act  that 
the  proposed  plan  be,  and  hereby  is. 
approved. 

For  the  Comnrisaion.  by  the  Division  of 
Market  Regulation,  pttnnant  to  delegated 
authority. 


•  To  amend  the  Minor  Ihrfe  Viotatlon  list  the  PTO 
would  first  amend  its  Procedure  and  then  send  a 
letter  to  the  ConrnissKm  reqnesting  approval  to 
amend  the  original  pian. 


BEST  COPY  AVAILABLE 
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Dated:  NovonlMr  21. 1965. 
lokolVlMtor, 
Secretory. 
[FK  Doc  85-2832B  Plied  11-27-85;  8:45  am} 
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[R«lMM«  Na  34-22eS«;  FIto  Na  SR-mix-85- 
31 J 

Self-R«f  Mlalory  Organtzattona; 
PropoMd  Rui«  Cluing*  by  th* 
PhMadalpMa  Stock  Exchanga,  Inc^ 
RalaUng  to  ROra  Quartarty 
Raquiramant  to  Trada  ^J0OO  Contracta 
InParaon 

Pursuant  to  section  19(b)(1)  of  tiie 
Securities  Exdiange  Act  c^  1934,  IS 
U3.C  7lls(b)(l),  notice  hereby  is  given 

that  on  November  12. 1985.  the 
Philadelphia  Stock  Exchange,  Inc  filed 
with  the  Securities  and  Exchange 
Conunissioo  the  proposed  rule  change 
as  described  in  Items  I,  D  and  UI  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Setf-Regolalory  Ckfanixatioil's 
Statenimt  of  tb*  Tenos  of  Substance  of 
the  Proposed  Role  Change 

The  Philadriphia  Stock  Exchange.  Inc. 
{"Exchange"  or  "PHLX"i  proposes  to 
amend  Commoitary  .14  of  Rule  1014. 
and  Floor  Procedure  Advice  B-3.  as 
follows: 

[Brackets]  indicated  material 
proposed  to  be  deleted;  undeiiining 
indicates  material  to  be  added. 

Rule  1014,  Commentary  .14 

Within  each  quarter  an  ROT  (shall 
trade  as  principal]  must  execute  in 
person,  and  not  through  the  use  of 
orders,  a  specified  ntmiber  of  contracts, 
such  number  to  be  determined  from  time 
to  time  by  the  Committee  on  Options. 

Floor  Procedure  Advice  B-3 

A  Registered  Options  Trade  ("ROT') 
is  required  to  trade  [as  principal]  in 
person  and  not  through  the  use  of 
orders,  at  least  1.000  contracts  on  the 
Exchange  in  each  quarter.  Also,  at  least 
50%  of  a  Registered  Options  Trader's 
trading  activity  in  each  quarter  must  be 
in  assigned  options.  No  application  by  a 
Registered  Options  Trader  to  change 
options  assignments  will  be  approved 
unless  such  Registered  Options  Trader 
is  in  compliance  with  the  above  two 
requirements  at  the  time  the  application 
for  change  is  made. 

Fine  Schedule 

1.  Quarterly  requirement  to  trade  1,000 
contracts  in  person — 


1st  Occurrence:  warning 

2nd  Occurrence:  $500.00 
3rd  and  thereafter  sanction  is 

discretionary  with  Business  Conduct 

Committee 

2.  Quarterly  requirement  to  trade  50% 
in  assigned  onions — 

1st  Occurence:  warning 
2nd  Occurence:  $20000 
3rd  and  thereafter  sanction  is 

discretionary  with  Business  Conduct 

Committee 

n.  Salf-Regulatory  Oiganhatioa's  States 
of  the  Piupose  ol,  and  Statutory  Basis 
for,  the  Propoeed  Rule  Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  far  the  proposed  mle  change 
and  discussed  any  comment  it  received 
on  the  pn^osed  nde  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regiilatory  oi<ganization  has 
prepared  summaries,  set  forth  in  section 
(A).  (B).  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  (he  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  require  that  a  registered 
options  trader  ("rot")  execute  a 
minimum  of  1,000  contracts  per  quarter 
in  person.  When  added  to  the  current 
requirement  that  a  rot  do  at  least  50%  of 
his  trading  activity  in  each  quarter  in 
assigned  options,  the  result  should  be  an 
increase  in  rot  presence  on  the  trading 
floor  to  respond  to  public  orders  in  their 
appointed  classes;  and  consequently. 
the  price  and. size  of  markets  and  overall 
liquidity  on  the  PHLX  floor  ^ould 
improve. 

The  proposed  rule  change,  which  will 
serve  to  improve  the  mechanism  of  a 
free  and  open  marlcet.  to  maintain  a  fair 
and  orderly  market,  and  generally  to 
promote  the  protection  of  investors  and 
the  public  interest,  is  consistent  with 
section  6(b)(5)  of  the  Securities  and 
Exchange  Act  of  1934  ("Act"). 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  imposes  no 
burden  on  competition  which  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act.  (See  Release  No.  21008/)une 
1. 1984.) 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Conunents  were  neither  solicited  nor 
received  from  the  Exchange 

membership. 

in.  Date  of  Eniecdveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
wfaethor  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conunission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  wilt  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  above- 
ntentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  18. 1965. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  21. 1985. 
John  Wheeler. 
Secrelary. 
[FR  Doc  85-28327  Filed  11-28-85;  8:45  am] 
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DEPARTMENT  OF  STATE 

(CM-«/900] 

Secretary  of  State's  Advisory 
Committee  on  Private  international 
Law,  Study  Group  on  ttie  Liability  of 
Operators  of  Transport  Terminals; 
Meeting 

There  will  be  a  meeting  of  the  subject 
Study  Group  at  10:30  a.in.  on  Friday, 
December  13, 1985,  in  Room  6320  of  the 
Department  of  State.  Members  of  the 
general  public  may  attend  up  to  the 
capacity  of  the  meeting  room  and 
participate  in  the  discussion  subject  to 
instructions  of  the  Chairman. 

The  meeting  agenda  will  focus  on  the 
work  of  the  United  Nations  Commission 
on  International  Trade  Law 
(UNCITRAL)  on  uniform  liability  rules 
for  international  transport  terminal 
operators  and  the  United  States  position 
with  respect  to  such  rules.  The 
UNCITRAL  working  grolip  tasked  with 
this  project  first  met  in  December  1984 
and  will  next  meet  on  January  6-17, 1988 
in  New  York.  The  study  group  meeting 
will  receive  a  report  of  the  U.S. 
delegation  to  the  first  UNCITRAL 
working  group  meeting  and  focus  on 
questions  relating  to  the  form  of  the 
inform  rules,  i.e.,  a  new  international 
convention  or  model  legislation  or  a 
legal  guide  for  use  in  drafting 
contractural  provisions:  scope  of  the 
uniform  rules;  documentation:  liability 
and  the  right  of  security.  The  Study 
Group  will  advise  the  Department  of 
State,  and  the  experts  who  will 
represent  the  United  States  at  the  1986 
and  future  UNCITRAL  working  group 
meetings,  on  the  interests  of  the  U.S. 
business  and  legal  sectors  that  could  be 
affected  by  the  development  of 
UNCITRAL  uniform  rules. 

Entry  to  the  Department  of  State 
building  is  controlled  and  members  of 
the  general  public  should.use  the  "C" 
Street  ("diplomatic")  entrance.  As  entry 
will  be  facilitated  by  advance 
arrangements,  members  of  the  general 
public  planning  to  attend  should,  prior 
to  November  22.  notify  Mrs.  Rochelle 
Mendoza.  Office  of  the  Assistant  Legal 
Adviser  for  Private  International  Law, 
Department  of  State,  Washington,  D.C.. 
20520  (telephone:  (202)  653-9853)  of  their 
name,  affiliation,  address  and  telephone 
number. 

November  13, 1985. 
Peler  H.  Pfund, 

Assistant  Legal  Adviser  for  Private 
International  Law  and  Vice-Chairman. 
Secretary  of  State  s  Advisory  Committee  on 
Private  IntemationaJ  Law. 
|FR  Doc.  85-28237  Filed  11-26-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

IDocktt  Na  S-782] 

Lykes  Bros.  Steamship  Co.,  Inc.  and 
Totem  Resources  Corp.;  Notice  of 
Application  for  Written  Permiasion  To 
Permit  Prospective  AffUiatlon 

By  letter  of  counsel  dated  November 
12. 1985.  Lykes  Bros.  Steamship  Co.,  Inc. 
(Lykes)  and  Totem  Resources 
Corporation  (TRC)  requested  permission 
pursuant  to  section  805(a)  of  the  Act. 
Interocean  Steamship  Corp. 
(Interocean).  the  parent  company  of 
Lykes.  and  TRC.  propose  to  enter  into 
the  following  transaction,  subject  to 
obtaining  permission  pursuant  to  section 
805(a)  of  the  Act  and  to  other  conditions 
not  material  to  the  subject  application. 

A  new  parent  corporation  will  be 
formed  which  will  own  100  percent  of 
the  stock  of  TRC.  This  new  parent  will 
form  a  new  wholly  owned  subsidiary 
which  will  acquire  a  controlling  interest 
in  Interocean.  The  portion  of  the  equity 
interest  in  Interocean  currently  owned 
by  officers  of  Lykes  will  remain  so 
owned.  The  current  management  will 
continue  to  operate  Lykes.  Lykes  will 
continue  to  own  and  operate  vessels  in 
the  foreign  trade  pursuant  to  Operating- 
differential  Subsidy  Agreement. 
Contract  No.  MA/MSB-451.  which  will 
continue  to  be  in  full  force  and  effect. 
TRC  and  its  subsidiaries  will  continue  to 
own  and  operate  vessels  in  the  domestic 
intercoastal  or  coastwise  trade.  TRC  is 
the  parent  company  of  Totem  Ocean 
Trailer  Express  Co.  (TOTE).  763  Leasing 
Company  (673),  which  owns  the  SS 
GREAT  LAND,  and  675  Leasing 
Company  (675),  which  owns  the  SS 
WESTWARD  VENTURE.  TOTE  is  the 
bareboat  charterer  of  the  SS  GREAT 
LAND  and  SS  WESTWARD  VENTURE 
and  operates  these  vessels  in  the  liner 
trade  between  the  Pacific  Northwest 
and  Alaska,  the  applicants  note  that 
TRC.  TOTE,  673  and  675  are  all  citizens 
of  the  United  States  pursuant  to  section 
2  of  the  Shipping  Act.  1916.  as  amended. 

Lykes  and  TRC  hereby  request  that 
written  permission  be  granted  pursuant 
to  section  805(a)  of  the  Act:  (a)  To  carry 
out  the  transactions  described  above: 
and  (b)  to  continue  to  make  payments  to 
Lykes,  pursuant  to  MA/MSB-451. 
notwithstanding  that  pursuant  to  the 
transactions  described  above,  a  holding 
company,  subsidiary,  affiliate,  or 
associate  of  Lykes,  or  an  ofTicer, 
director,  agent,  or  executive  thereof, 
directly  or  indirectly,  may  own.  operate, 
or  charter  a  vessel  or  vessels  engaged  in 


the  domestic  intercoastal  or  coastwise 
service,  or  own  any  pecuniary  interest, 
directly  or  indirectly,  in  any  person  or 
concern  that  owns,  charters. -or  operates 
any  vessel  or  vessels  in  the  domestic 
intercoastal  or  coastwise  service. 

The  applicants  further  state  that  as 
long  as  Lykes  is  a  party  to  an  operating- 
differential  subsidy  (ODS)  contract. 
ODS  funds  will  not  be  diverted  or 
passed  on  to  the  domestic  operations  of 
TRC  or  its  subsidiaries,  nor  will  ODS 
funds  benefit  vessels  to  be  operated  in 
the  domestic  service.  The  parties 
involved  in  this  transaction  request 
expeditious  consideration  of  this 
application  since  they  intend  ot 
complete  the  transaction  by  December 
31, 1985. 

Any  person,  firm  or  corporation 
having  any  interest  (within  the  meaning 
of  section  805(a))  in  this  request  and 
desiring  to  submit  comments  concerning 
the  request  must  by  5:00  PM  on  Dec.  11. 
1985  file  written  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration.  Room  7300,  Nassif 
Building.  400  Seventh  Street.  SW..  . 
Washington.  DC,  20590.  together  with 
petition  for  leave  to  intervene.  The 
petition  shall  state  clearly  and  concisely 
the  grounds  of  interest,  and  the  alleged 
facts  relied  on  for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if  it 
is  determined  that  petitions  filed  do  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a]  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations:  (a) 
Could  result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
exclusveily  in  the  coastwise  or 
interncoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-differential 
Subsidies) 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  22, 1985. 
Georgia  P.  Stamas, 
Secretary. 

[FR  Doc.  85-28453  Piled  11-26-85;  8:45  am] 
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NatkMWt  HiglMvair  Traffic  Safely 
AdminMratlon 

[Docktt  No.  IPS5-16;  Notic*  1] 

Olin  Corp.;  Receipt  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

Olin  Corporation,  of  Stamford. 
Connecticut,  has  petitioned  to  be 
exempted  &om  the  notification  and  , 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  %vith  49  CFR  571.116, 
Motor  Vehicle  Safiety  Standard  Na  116, 
Motor  Vehicle  Brake  Fluids,  on  the 
basis  that  it  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  Notice  of  Recipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  dedston  or  other 
exercise  of  jud^nient  concerning  the 
merits  of  the  petition. 

Paragraph  S5.1.3  of  Federal  Motor 
Vehicle  Safety  Standard  116,  requires 
when  brake  fluid  is  tested  according  to 
S6.3,  the  kinematic  viscosities  in 
centistrokes  (cSt.)  at  stated 
temperatures  shall  be  neither  less  than 
1.5  cSt.  at  100  'C  (212  'F.)  nor  more  than 
the  following  maximum  value  for  the 
grade  indicated: 

(a)  DOT  3: 1,500  cSt.  at  minus  40  'C. 
(minus  40  *F.) 

(b)  DOT  4: 1.800  cSt.  at  minus  40  *C 
(minus  40  'F.) 

(c)  DOT  5: 900  cSt.  at  minus  40  *C. 
(minus  40  *F.) 

Petitioner  states  that  on  or  about 
August  11  and  12. 1984.  Olin  Corporation 
blended  one  lot  of  HDCP-550  Brake 
Fluid  (Lot  No.  OH— 425).  The  lot  was 
shipped  in  part  to  Gold  Eagle  Company 
(1  shipment),  Standard  Oil  (2  shipments) 
and  to  SchoUe  Company  (1  shipment) 
between  September  10  and  October  12, 
1984.  These  four  shipments  comprised 
the  entire  lot. 

Prior  to  shipment,  petitioner 
conducted  the  required  test  for 
kinematic  viscosity.  The  brake  fluid  in 
question  is  classified  as  a  grade  DOT-3. 
On  December  14, 1984,  petitioner 
discovered  a  typographical  error  in  its     • 
HDCP-550  Brake  Fluid  Produt 
Specification  dated  September  8, 1982. 
Standard  Number  116,  S5.1.3(a) 
establishes  a  maximum  value  of  1,500 
cSt.  at  minus  40  'C  for  the  viscosity  of 
DOT-3  brake  fluid.  Petitioner's  HDCP- 
550  Brake  Fluid  Product  Specification 
listed  the  minus  40  *C  viscosity 
speciflcation  as  1,200  cSt.  minimum  at 
minus  40  *C.  Petitioner's  specification 
should  have  read  1,200-1,450  cSt.  at 
minus  40  *C. 


After  discovering  the  typographical 
error.  Olin  reviewed  its  1983-1984 
production  records  for  HDCP-550  Brake 
Fluid.  One  lot  of  material  manufactured 
during  this  period  exceeded  the  DOT-3 
specification  for  viscosity — Lot  No.  OH- 
425— blended  on  August  11  and  12. 1984. 
The  purchasers  of  Lot  No.  OH-425  were 
notified  of  the  technical  noncompliance, 
and  were  informed  that  in  Olin 
Corporation's  opinion  the  nonconformity 
presents  no  safety  hazard  and  therefore 
no  recall  is  warranted. 

The  retained  test  samples  rechecked 
by  Olin  are  as  foUows: 

September  10  shipment  to  Gold  Eagle: 

1.546  cSt  at  minus  40  'C  1084)00 
poimd8/l2.637  gallons 

October  9  shipment  to  Standard  Oil: 

1.547  cSt  at  minus  40  *C  43.320 
pounds/4.935  gallons 

October  10  shipment  to  Standard  Oil: 

1,552  cSL  at  minus  40  *C  20.860 

pounds/2,376  gallons 
October  12  shipment  to  SchoUe:  1,547 

cSt.  at  minus  40  *C  2.700  pounds  / 

307  gallons. 

Olin  states  the  typographical  error  in 
their  HDCP-550  product  specification 
has  been  corrected  and  the  product 
specification  has  been  reissued,  and  the 
current  lot  of  Olin  Corporation's  HDCP- 
550  fluid  meets  Federal  Motor  Vehicle 
Standard  No.  116.  Olin  Corporation 
requests  they  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  as  amended,  since 
any  noncompliance  with  Standard  No. 
lie,  in  fact,  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

As  evidence,  Olin  states  tfiat 
Standard  116,  S5.1.3(b)  establishes  1,800 
dSt.  at  minus  40  *C  as  the  maximum 
viscosity  level  for  DOT-4  brake  fluid 
which  is  200  cSt.  higher  than  the 
viscosity  levels  of  Lot  OH-425.  Further, 
Olin  argues  that  Standard  116  requires 
that  DOT-3  and  DOT-4  brake  fluids  be 
fully  compatible  with  each  other.  The 
mixing  of  DOT-3  and  DOT-4  in  motor 
vehicles  could  result  in  minus  40  'C 
viscosities  in  the  1,500  to  1,800  cSt. 
range. 

Interested  persons  jare  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Olin 
Corporation  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section.  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 


applicator  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  fried  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

The  engineer  and  attorney  primarily 
resonsible  for  this  notice  are  Vernon 
Bloom  and  Talor  Vinson,  respectively. 

Comment  closing  date:  December  27, 
1986." 

(Sec.  102.  Pub.  L  98-492.  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

bsued  on:  November  21, 1985. 
Barry  Feblca, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  85-28246  Filed  11-26-85:  8:45  am] 
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DEPARTM^ffT  OF  THE  TREASURY 

Office  of  tfw  Secretary 

[Supplement  to  Departmem  Ctrcuiar— 
Puliitc  Deirt  Sertee— Na  33-65] 

Treasury  Notes,  Series  AC-19e7 

Washington,  November  21. 1985. 

The  Secretary  announced  on 
November  20, 1985,  that  the  interest  rate 
on  the  notes  designated  Series  AC-1987. 
described  in  Department  Ctrcuiar — 
Public  Debt  Series— No.  33-85  dated 
November  14, 1985,  v^ll  be  8V^  percent 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8V^  percent  per  annum. 
Gerald  Murphy, 

Acting'Fiscal  Assistant  Secretaty. 
(FR  Doc  85-28247  Filed  11-26-85:  8:45  am] 
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VETERANS  ADIMiNiSTRA-nON 
Agency  Form  Under  0MB  Review 

AQENCY:  Veterans  Administration. 
action:  Nodce. 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  contains  an 
extension  and  lists  the  following 
information:  (1)  The  department  or  staff 
office  issuing  the  form,  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report,  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 
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the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Public  Law 
96-511  applies. 

AOORESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Nancy  C.  McCoy.  Agency 
Clearance  Officer  (732),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420,  (202)  389- 
2146.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  OfTicer,  Dick 
Eisinger,  Office  of  Management  and 
Budget,  726  Jackson  Place.  NW, 
Washington,  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  November  21. 1985. 
Everett  Alvarax,  )r. 

Deputy  Administrator. 

Extension 

1.  Department  of  Veterans  Benefits 

2.  Veteran's  Application  for  Increased 
Compensation  Based  on 
Unemployability 

3.  VA  Form  21-6940 

4.  On  occasion 

5.  Individuals  or  households 
6. 18,000  reponses 

7. 13.500  hours . 

8.  Not  applicable 

[FR  Doc  85-28253  Piled  11-26-85;  8:45  am] 

BUJN6  COM  tSlO-ei-M 


action:  Notice. 


Agency  Forms  Under  OMB  Review 
AOENCV:  Veterans  Administration. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Redution  Act  (44  U.S.C 
Chapter  35).  This  document  contains 
revisions  and  lists  the  following 
information:  (1)  The  department  of  staff 
office  issuing  the  form.  (2)  the  title  of  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  how  often  the  form  must 
be  filled  out,  (5)  who  will  be  required  or 
asked  to  report.  (6)  an  estimate  of  the 
number  of  responses,  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (8)  an  indication  of 
whether  section  3504(h)  of  Public  Law 
96-^11  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Nancy  C.  McCoy,  Agency 
Clearance  Officer  (732).  Veterans 
Administration.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  389- 
2146.  Comipents  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Deck  Officer.  Dick 
Eisinger.  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW. 
Washington,  DC  20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Deck  Officer  within  60  days  of  this 
notice. 

Dated:  November  22, 1965. 
Everett  Alvarei,  Jr.. 

Deputy  Administrator. 

Revisions 

1.  Department  of  Veterans  Benefits 


2.  Application  for  Benefits  under  the 
Provisions  of  Section  156,  Public  Law 
97-377 

3.  VA  Form  21-6924 

4.  On  occasion 

5.  Individuals  or  households 
6. 12,000  responses 

7.  4,000  hours 

8.  Not  applicable 

1.  Department  of  Veterans  Benefits 

2.  Federal  Fiduciary's  Account 

3.  VA  Form  27-4706b 

4.  On  occasion.  Annually,  Biennially, 
Triennially 

5.  Individuals  or  households,  State  or 
local  governments.  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions, 
and  Small  businesses  or  organizations 

6.  7,000  responses 

7.  3.500  hours 

8.  Not  Applicable 

1.  Department  of  Veterans  Benefits 

2.  Fiduciary  Agreement 

3.  VA  Form  27-4703 

4.  On  occasion 

5.  Individuals  or  households.  State  or 
local  governments,  Federal  agencies    ' 
or  employees,  and  Non-profit 
Institutions 

6.  23,500  responses 
7. 1,958  hours 

8.  Not  applicable 

[FR  Doc.  85-28275  Filed  11-26-85:  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  5S2b),  notice  is  hereby  given  that 
at  5no  p.m.  on  Thursday,  November  21, 
1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to: 

(A)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  The  Dill 
State  Bank,  Dill  City,  Oklahoma,  which  was 
closed  by  the  Bank  Commissioner  for  the 
State  of  Oklahoma  on  Thursday,  November 
21, 19B5:  (2)  accept  the  bid  for  the  transaction 
submitted  by  Home  State  Bank,  Hobart 
Oklahoma,  in  insured  State  nonmember 
bank;  (3)  approve  the  application  of  Home 
State  Bank,  Hobart,  Oklahoma,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  The  Dill 
State  Bank,  Dill  City,  Oklahoma,  and  for 
consent  to  establish  the  sole  of^ce  of  The  Dill 
State  Bank  as  a  branch  of  Home  State  Bank; 
and  (4)  provide  such  Rnancial  assistance, 
pursuant  to  section  13(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1823(c)(2)), 
as  was  necessary  to  facilitate  the  purchase 
and  assumption  transaction; 

(B)  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured  deposits 
made  in  The  Farmers  and  Merchants  State 
Bank  of  Rush  County,  La  Crosse,  Kansas, 
which  was  closed  by  the  State  Bank 
Commissioner  for  the  State  of  Kansas  on 
Thursday,  November  21, 1985:  and 

(C)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Decatur 
County  National  Bank  of  Oberlin,  Oberlin, 
Kansas,  which  was  closed  by  the  Acting 
Comptroller  of  the  Currency  on  Thursday, 
November  21, 1985;  (2)  accept  the  bid  for  the 
transaction  submitted  by  The  Bank  of 
Oberlin,  Oberlin.  Kansas,  a  newly-chartered 
State  nonmember  bank;  (3)  approve  the 
applications  of  The  Bank  of  Oberlin,  Oberlin, 


Kansas,  for  Federal  deposit  insurance  and  for 
consent  to  purchase  certain  assets  of  and 
assume  the  liabihty  to  pay  deposits  made  in 
Decatur  County  National  Bank  of  Oberlin. 
Oberlin.  Kansas;  and  (4)  provide  such 
financial  assistance,  pursuant  ot  section 
13(c)(2)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

The  meeting  was  recessed  at  5:20  p.m., 
and  at  6:43  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors: 

(1)  Received  bids  of  the  purchase  of  certain 
assets  of  and  the  assumption  of  the  liability 
to  pay  deposits  made  in  The  Clarksdale  Bank 
of  Clarksdale,  Clarksdale,  Missouri,  which 
was  closed  by  the  Commissioner  of  Finance 
for  the  State  of  Missouri  on  Thursday, 
November  21, 1985;  (2)  accepted  the  bid  for 
the  transaction  submitted  by  United  Missouri 
Bank  of  Clarksdale,  Clarksdale,  Missouri,  a 
newly-chartered  State  nonmember  bank 
subsidiary  of  United  Missouri  Bancshares. 
Inc.;  (3)  approved  (a)  the  applications  of 
United  Missouri  Bank  of  Clarksdale, 
Clarksdale,  Missouri,  for  Federal  deposit 
insurance  and  for  consent  to  purchase  certain 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  The  Clarksdale  Baok  of 
Clarksdale,  Clarksdale,  Missouri,  (b)  the 
application  of  United  Missouri  Bank  of  SL 
Joseph,  St.  Joseph,  Missouri,  for  consent  to 
merge,  under  its  charter  and  title,  with  United 
Missouri  Bank  of  Clarksdale,  Clarksdale, 
Missouri,  and  for  consent  to  establish  the 
sole  o^ice  of  United  Missouri  Bank  of 
Clarksdale  as  a  branch  of  United  Missouri 
Bank  of  St.  Joseph;  and  (4)  provided  such 
financial  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6),  (c)(8),  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  November  22, 1985. 


Federal  Deposit  Insurance  Corporation. 

Margaret  M.  Olsan, 

Deputy  Executive  Secretary. 

[FR  Doc  85-28418  Filed  11-25-85;  12:39  pm] 

BHJJNO  COOC  •714-ei-M 


PEDBIAL  RCSCRVI  SYSTEM 

TIME  AND  DATE:  IIKW  a.m..  Monday 
December  2, 1985. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Sreet 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  POR  MORE 
INPORMATKM:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations  scheduled 
for  the  meeting. 

Dated  November  22, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-28337  Filed  11-25-85;  11:09  amj 
MUJNQ  COOC  (Sie-OI-M 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Tuesday,  December  3. 
1985  at  lOHX)  a.nL 

place:  Room  117,  701  E  Street.  NW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List 

4.  Petitions  and  Complaints: 

(a)  Certain  vehicles  with  combination 
steering,  braking  and  propulsion  means 
(Docket  Number  1254), 

5.  Any  items  left  over  from  previous 
agenda. 


BEST  COPY  AVAILABLE 
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CONTACT  PERSON  FOR  MORS 
information:  Kenneth  R.  Mason. 
Secretary,  (202)  523-0161. 
Kenneth  R.  MflMo. 

Secretary. 

|FR  Doc.  85-28415  Filed  11-25-85: 12:38  pmj 

aHUNGOOW 


NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2UX)  PAL,  Wednesday, 
December  4. 1985. 

PLACE:  Board  Hearing  Room  8th  Floor, 
1425  K  Street,  NW.,  Washington.  DC. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  RatiFicatioa  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
November,  1985. 

2.  Other  priority  matters  wMch  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  RM  MONE 
INFORMATION:  Mr.  Rowland  K.  Quinn. 
Jr.,  Executive  Director.  TeL  [202)  523- 
5920. 

DATE  OF  MOnce:  November  19. 1985. 

Mr.  Kqwl— d  K.  QviaB,  fr., 

Exectilire  Director.  National  Mediation 
Board. 

[FR  Doe.  85-28373  Pited  11-27-85;  11:40  am] 

nUJNG  COOE  7550-01-M 


"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  50  FR  47895, 

November  20. 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETINO:  November  25-26, 1985, 

9K)0a.m. 

CHANQES  IN  T><E  MU.IINU.  At  Hs  meeting 
held  November  20-21, 198S.  the  Council 
announced  the  cancellation  of  the 
meeting  planned  to  be  held  on 
November  25-28, 198S. 
EdhraniShnla. 
Executive  Director. 
[FR  Doc.  85-28417  Filed  11-25-85;  12:40  pm] 

atUNM  CODE  OOOO-OO-M 

6 

PAOFIC  NORTHWEST  ELECTRIC  POWBI 
AND  CONSERVATION  PLANNINO  COUNCIL 

(Northwest  Power  Planning  Council) 
Acnotc  Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b). 
status:  Open. 
TIME  AND  date:  December  4-5, 196S,  9M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

(Northwest  Power  Planning  Council) 


place:  Council  Offices,  850  S.W. 
Broadway.  Suite  1100.  Portland,  Oregon. 
MATTERS  TO  BE  CONSiOEREO: 

1.  Council  Deliberation  on  Model 
Conservation  Standards  Amendments 

2.  Council  Detiberation  on  Draft  Power 
Plan— 

a.  Non-farm  strategies. 

b.  Resource  portfolio. 

c.  Resource  portfolio  uncertainties. 

d.  Cost-effectiveness  limit. 

e.  Resource  option  schedule. 

f.  Action  plan. 

g.  Any  other  issues  not  resolved  at  pftor 
meetings. 

3.  Council  Business. 

4.  Public  Comment.  The  record  on  the  MCS 
closed  on  October  23, 1985,  and  the  record  on 
the  draft  plan  dosed  Octol>er  25, 1985; 
therefore,  no  public  comment  can  be  taken  on 
these  8ub|ect>  at  this  meeting. 


MM  FURTHER  INFORMATIOW  CONTACT: 

Ms.  Ruth  Curtis  (Power  Plan  issues  only) 

or  Ms.  Bess  Atkins  (all  other  issues)  at 

(503)  222-5161. 

Edwaid  Sheets. 

Executive  Director. 

(FR  Doc  85-28418  Piled  11-25-85;  12:41  pm] 

8IU.IN0  COOC  aOMHMMI 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNINO  COUNCIL 

(Northwest  Power  Planning  Council) 
action:  Notice  of  meeting  to  be  held 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  S52b). 
STATUS:  Open. 

TIME  AND  date:  December  11-12, 1985. 
9KX)  a.m. 

place:  Council  Offices,  850  SW. 
Broadway,  Suite  1100,  Portland,  Oregon. 

MATTERS  TO  BE  CONSIDERED: 

1.  Council  Deliberation  on  Model 
Conservation  Standards  Amendments 

2.  Council  Deliberation  on  Draft  Power 
Plan— 

a.  Any  issues  not  resolved  at  prior 

meetings. 
S.  Council  Decision  to  Enter  Rulemaking  on 
Amendments  to  the  Columbia  River  Basin 
Pish  and  Wildlife  Program  Regaiding  Spilt 
Requirements  for  Hydroelectric  Dams. 

4.  Council  Business. 

5.  Public  Comment.  The  record  on  the  MCS 
closed  on  October  23, 1985,  and  the  record  on 
the  draft  plan  closed  October  25, 1985; 
therefore,  no  public  comment  can  be  taken  on 
these  subjects  at  this  meeting. 

FOR  FURTHER  BIPORMATNMI  CONTACT 

Ms.  Ruth  Curtis  (Power  Plan  issues  only) 

or  Ms.  Bess  Atkins  (all  other  issues]  at 

(503)  222-5161. 

Edwaid  Sheets. 

Executive  Director. 

[FR  Doc.  85-28419.  Filed  11-25-415: 12:42  pm] 

snima  oooE  ooea-m-M 


Wednesday 
November  27,  1985 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  261 

Hazardous  Waste  Management  System; 
Identification  and  Listing  of  Hazardous 
Waste;  Final  Rule  and  Proposed  Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart261 
[SWH-FRL-2921-S] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusions 
and  Hnal  Vertical  and  Horizontal 
Spread  Model  (VHS) 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  final 
exclusions  for  solid  wastes  generated  at 
six  particular  generating  facilities  from 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261.31  and  261.32  as  well  as 
denying  an  exclusion  to  a  petitioner  for 
one  of  his  waste  streams.  This  action 
responds  to  delisting  petitions  received 
by  the  Agency  under  40  CFR  260.20  and 
260.22  to  exclude  wastes  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  lists.  The  effect  of  this 
action  is  to  exclude  certain  wastes 
generated  at  these  fanililieg  from  listing 
as  hazardous  wastes  under  40  CFR  Part 
261.  In  addition,  this  notice  addresses 
comments  received  by  the  Agency  on  its 
general  approach  in  evaluating  delisting 
petitions. 

EFFECTIVE  DATE:  November  27. 1985, 
except  for  the  denial  of  part  of  Monroe 
Auto  Equipment's  petition,  which  is 
effective  on  May  ^.  ia66u 

AODRESKS:  Hie  public  docket  for  these 
final  exclusions  is  located  in  Room  S- 
212,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  and  is  avulable  for  public 
viewing  from  9:00  a.m.  to  4:00  pjn^ 
Monday  tfirongh  Friday,  exduding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA/Superfund  Hotline,  toll-fr«e  at 
(800)  424-9346.  or  (202)  382-3000.  For 
technical  information,  contact  Mr.  Myles 
Morse,  Office  of  Solid  Waste  (WH- 
562B),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460,  (202)  475-8551. 
SUPPLEMENTARY  INFORMATION:  On 
February  26, 1985.  EPA  proposed  to 
exclude  specific  wastes  generated  by: 
(1)  Gould  Incorporated,  located  in 
McConnelsville.  Ohio;  (2)  Keymark 
Corporation,  located  in  Fonda,  New 
York;  (3)  Mearl  Corporation,  located  in 
Peekskill,  New  York;  (4)  Monroe  Auto 
Equipment,  located  in  Paragould, 
Arkansas:  (5)  Siegel-Robert 
Incorporated,  located  in  St.  Louis. 


Miasouri;  and  (6)  Vermont  American 
Corporation,  located  in  Newaik.  Oliki, 
from  the  Ksts  of  hazardous  wastes  (see 
50  FR  7882).  These  actions  were  takea  in 
response  to  petitions  submitted  by  these 
companies  (pursuant  to  40  CFR  260.20 
and  260.22)  to  exclude  their  wastes  from 
hazardous  waste  control.  In  their 
petitions,  these  companies  have  argued 
that  certain  of  their  wastes  were  non- 
hazardous  based  upon  the  criteria  for 
which  the  waste  was  listed.  The 
petitioners  have  also  provided 
information  which  has  enabled  the 
Agency  to  determine  whether  any  other 
toxicants  are  present  in  the  wastes  at 
levels  of  regulatory  concern.  The 
purpose  of  today's  action  is  to  make 
final  those  proposals  and  to  make  the 
exclusions  effective  immediately.  More 
specifically,  today's  rule  allows  these 
facilities  to  manage  these  wastes  as 
non-hazardous,  in  accordance  with  any 
conditions  of  the  exclusions.  The 
exclusions  remain  in  effect  unless:  (1) 
They  are  granted  for  a  one-time  disposal 
of  a  specific  volume  of  waste  or  (2)  the 
waste  varies  from  that  orginally 
described  in  the  petition  ( i.e.,  the  waste 
is  altered  as  a  result  of  changes  in  ttie 
manufacturing  or  treatment  process). '  In 
addition,  generators  still  are  obliged  to 
detennine  whether  these  wastes  exhibit 
any  of  the  characteristics  of  hazardous 
waste. 

The  Agency  notes  that  the  petitioners 
pasted  final  exclusions  in  today's 
Fedesal  Rsfl^sist  have  been  reviewed  for 
both  the  listed  and  non-listed  criteria. 
As  lequired  under  the  Hazardous  and 
SoHd  Waste  Amendments  of  1864.  the 
Agency  evaluated  the  wastes  tat  all 
other  factors  (including  additional 
constituents)  for  which  there  was  a 
reasonable  basis  to  believe  that  their 
presence  could  cause  the  wastes  to  be 
hazardous.  These  petitioners  have 
demonstrated  through  submission  of 
raw  materials  data.  EP  toxicity  test  data 
for  all  EP  toxic  metals  and  test  data  on 
the  four  hazardous  waste 
characteristics,  and  in  some  cases 
additional  test  data,  including  total 
organic  carbon,  and  total  oil  and  pease, 
that  their  wastes  do  not  exhibit  any  of 
the  hazardous  waste  characteristics  and 
do  not  contain  any  other  toxicants  at 
levels  of  regulatory  concern.  The 
Agency,  in  its  proposal  to  exclude  the 
wastes  covered  by  this  rule,  provided 
information  necessary  to  evaluate  the 
additional  factors. 


'  The  current  exclusions  apply  only  t*  tiw 
processes  covered  by  the  original  deraonatratioM.  A 
facility  may  file  a  new  petition  if  it  altera  its 
process.  The  facility  must  treat  its  waste  aa 
hazardous,  however,  until  a  new  excluakM  to 
yantod. 


A  portion  of  one  petition,  that  was 
submitted  by  Monroe  Auto  Equipment, 
is  being  denied.  The  Agency  is 
concerned  that  the  levels  of  chromium  in 
the  lagoon  sludge  may  present  a  hazard 
to  human  health  or  the  environment 
Monroe  currently  has  a  temporary 
exclusion  for  its  wastewater  treatment 
shidge.  The  denial  of  this  portion  of 
Monroes'  petition  will  be  effective  six 
montiis  after  publication  of  this  notice  in 
the  Federal  Register.  This  delay  is  to 
enable  Monroe  to  come  into  compliance 
with  the  hazardous  waste  management 
system. 

In  addition  to  the  exclusions  that  were 
proposed  on  February  26, 1985.  the 
Agency  also  proposed  to  use  an 
uialytical  approach  to  evaluate  the 
potential  hazard  of  inorganic  wastes 
diat  are  landfilled.  The  approach 
involves  the  use  of  a  ground-water 
transport  model,  the  vertical  and 
horizontal  spread  (VHS)  model,  adapted 
bom  Domenico  and  Palciauskas,*  and 
assumes  reasonable  worst-case 
conditions  to  model  the  transport  of 
toxicants  from  disposal  sites  to  nearby 
receptors.  More  specifically,  the  model 
estimates  the  ability  of  an  aquifer  to 
dilute  the  toxicants  from  a  specific 
volume  of  waste,  and  predicts  toxicant 
levels  at  a  receptor  well.  The  predicted 
levels  of  toxicants  are  then  compared  to 
health-based  standards  for  those 
compounds,  in  an  effort  to  evaluate 
hazard  potential.  (See  50  FR  7896-7900 
for  a  ocsnplete  description  of  the 
proposed  model.)  Today's  notice 
addresses  the  comments  received 
regarding  the  model  and  explains  any 
changes  made  by  the  Agency  as  a  result 
of  public  comment. 

As  a  result  of  modifications  made  to 
the  VHS  model  in  response  to 
comments,  the  predicted  dilution  ranges 
from  six  to  thirty-two  times.  In  other 
words,  large  volume  waste  with  extracts 
for  a  contaminant  greater  than  six  times 
Ae  health-based  standard  are  predicted 
to  result  in  a  concentration  of  tiiat 
contaminant  at  the  receptor  point  above 
the  health-based  standard.  Similarly, 
small  voliune  wastes  result,  according  to 
the  VHS  model,  in  predicted 
contasiination  at  the  receptor  point 
above  the  health-based  standard  if  the 
extract  exceeds  thirty-two  times  there 
health-based  standard.  This  result  is 
chiefly  due  to  a  change  in  the  manner  in 
which  the  leachate  penetration  depth  is 
calculated. 

The  Agency  intends  to  publish  a 
complete  description  of  the  VHS  model 


Sco,  P.A.  and  V.V.  Palciauskss.  1982. 
!  BonndariM  in  Solid  Waste 
anagement.  Ground  Water,  v.  2a  pp.  303-311. 
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and  assumptions  for  input  parameters  in 
the  next  few  months.  This  publication  is 
intended  to  assist  the  regulated 
community  by  explaining  in  detail  the 
use  of  the  VHS  model  as  it  applies  to 
delisting.  The  Agency  will  pubHsh  a 
notice  in  the  Federal  Register  when  this 
document  is  available  and  will  provide 
information  on  how  to  obtain  the 
document  at  that  time. 

Limited  Effect  of  Federal  Exdusion 

States  are  allowed  to  impose 
requirements  that  are  more  stringent 
than  EPA's,  pursuant  \o  section  3009  of 
RCRA.  State  programs  thus  need  not 
include  those  Federal  provisions  whidi 
exempt  persons  from  certain  regulatory 
requirements.  For  example,  States  are 
not  required  to  provide  a  delisting 
mechanism  to  obtain  flnal  authorization. 
If  the  State  program  does  include  a 
delisting  mechanism,  however,  that 
mechanism  must  be  no  less  stringent 
than  that  of  the  Federal  program  for  the 
State  to  obtain  and  keep  final 
authorization. 

As  a  result  of  the  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  no  State  delisting 
,  programs  are  presently  authorized.  Any 
states  which  had  delisting  programs 
prior  to  the  Amendments  must  become 
reauthorized  under  the  new  provisions.' 
The  final  exclusions  granted  today, 
therefore,  are  issued  under  the  Federal 
program.  States,  however,  can  still 
decide  whether  to  exclude  these  wastes 
under  their  State  (non-RCRA)  program. 
Since  a  petitioner's  waste  may  be 
regulated  by  a  dual  system,  (/.e.,both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 

The  exclusions  made  final  here 
involve  the  following  petitioners: 
Gould  Inc.,  McConnelsville.  Ohio 
Keymark  Corporation,  Fonda,  New  Yoii 
Mearl  Corporation,  Peekskill,  New  York 
Monroe  Auto  Equipment,  Paragould, 

Arkansas 
Siegel-Robert  Inc.  St  Louis,  Missouri 
Vermont  American  Corporation, 

Newark,  Ohio 

L  Gould.  Inc. 

A.  Proposed  Exclusion 

Gould,  Inc.  (Gould)  has  petitioned  the 
Agency  to  exclude  its  wastewater 


treatment  sludge  from  EPA  Hazardous 
Waste  No.  FOOe,  based  on  the 
destruction  and  immobilization  of  the 
listed  constituents  by  its  wastewater 
treatment  system.  Data  submitted  by 
Gould  substantiates  their  claim  that  the 
listed  constituents  of  concern,  although 
present  in  the  waste,  are  essentially  in 
an  immobile  form.  Furthermore, 
additional  data  provided  by  Gould 
indicate  that  no  other  hazardous 
constituents  are  present  in  this  waste  at 
levels  of  regiilatory  concern  and  that  the 
waste  does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
50  FR  7884-7886,  February  26. 1985  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  Gould's  petition.) 

B.  Agency  Response  to  Public 
Comments* 

One  commenter  indicated  that  the 
accuracy  of  the  EP  toxicity  data  for  total 
diromium  should  be  questioned  due  to 
the  high  total  chromium  content  of 
Gould's  waste  (up  to  2.3  percent).  The 
Agency  notes  that  although  the  total 
content  of  chromium  is  a  factor,  we 
believe  the  ability  of  a  toxicant  (in  this 
case,  chromium)  to  be  immobilized 
when  the  waste  is  land  disposed  is  a 
more  important  factor.  The  EP  toxicity 
test  data  presented  by  Gould,  comprised 
of  twenty-five  separate  analyses, 
consistently  exhibited  extract  levels 
below  0.5  ppm.  Quality  assurance  data 
presented  by  Gould  using  the  method  of 
standard  additions  showed  acceptable 
recovery  percentages  which  indicated 
that  no  interfering  factors  were 
encountered  in  these  analyses.  We, 
therefore,  believe  the  leachate  test  data 
are  accurate  and  wiQ  continue  to  be 
considered  as  part  of  our  evaluation. 

C.  Final  Agency  Decision 

Gould's  claim  that  their  wastewater 
treatment  sludge  is  nonhazardous  was 
substantiated.  Representative  samples 
of  this  waste  were  tested  for  total 
cyanide,*  free  cyanide,  leachable 


*RCRA  RMDthorization  Statutory  Interpretation 
»*:  Effect  of  HazardoM  and  Solid  Waste 
Ai»«dinent8  of  1964  on  Slate  Dell»ting  Decfslona. 
May  16. 1965.  lack  W.  McGrew.  Acting  Assistant 
Adrrtnistrator  for  the  OfRce  of  Solid  Waste  and 
Emer^gency  Responie. 


*  Tlie  Agency  received  several  comments  on  the 
use  of  the  propoa«d  vertical  and  horizontal  spread 
(VHS)  model  in  evaluating  delisting  petltiora.  Theee 
comments  were  not  spedilcaUy  directed  at  any 
petitioned  waste  proposed  in  the  February  26, 1986 
notice,  and  have  therefore  been  addressed  as  a 
group  in  an  Appendix  of  today's  rule.  Ail  of  the 
calculations  in  today's  rule  have  been 

run  using  the  VHS  model  as  adjusted  as  a 
result  of  public  comment.  None  of  the  decisions 
covered  by  today's  rule,  however,  was  adversely 
affected  by  the  adjustments  made  to  the  VHS  model 
as  a  result  of  public  comment,  that  is,  if  the  VHS 
model  had  initially  predicted  receptor  well 
concentrations  below  the  approprtete  heahh-baeed 
standard  for  each  toxicant  evahoatad,  the  receptor- 
well  levels  predicted  by  the  ad|u*ted  model  were 
also  below  the  appropriate  bealth-tnsed  atandarda. 

*  The  Agency  does  not  consider  total  cyanide 
concentrations  io  evaluating  a  waste'*  potential 


cyanide,  and  photodegradable  cyanide. 
Ilie  maximum  cyanide  content  of  this 
waste  was  less  than  2  ppm,  which  is 
well  below  the  threshold  limit  value  of 
10  ppm  for  workroom  air  suggested  by 
the  American  Conference  of 
Governmental  Industrial  Hygienists. 
This  low  level  is  therefore  not  of 
regtilatory  concern  to  the  Agency  from 
an  atmospheric  exposure  route.  The 
maximum  cyanide  extract  level  was  less 
than  0.03  ppm,  which  is  well  below  the 
U.S.  Public  Health  Service's  Suggested 
Drinking  Water  Standard  of  0.2  ppm  for 
cyanide,  and  therefore  is  not  of 
regulatory  concern  with  respect  to 
ground-water.  The  photodegradable 
cyanide  was  non-detectable  (<2  ppm) 
and  indicates  that  the  total  cyanide 
present  will  not  convert  to  free  cyanide 
and  therefore  is  not  of  regulatory 
concern  with  respect  to  either  ground- 
water or  atmospheric  exposure  routes. 

The  maximum  extract  levels  for 
cadmium,  chromium,  and  nickel  are 
exhibited  in  Table  1.  An  evaluation  of 
these  levels  using  the  VHS  model 
generated  the  compliance  point  levels  - 
exhibited  in  Table  2.",  ^  These  levels  at 
the  compliance  point  are  below  the 
National  Interim  Primary  Drinking 
Water  Standards  fw  cadmium  and 
chromitmi,  and  the  Agencsr's  Interim 
Health  Advisory  for  nickel,*  and 
therefore  are  not  of  regulatory  concern. 


hazard,  other  than  to  use  it  a*  an  indicator  test  to 
determine:  (1)  When  the  photodegradable  cyanide 
lest  or  the  f^  cyanide  test  should  be  run  [i.e..  when 
total  cyanide  levels  exceed  10  ppm)  and  (2)  when 
interferences  may  be  affecting  reported  free  cyanide 
ooficentrations. 

*  The  Agency's  VHS  evaluation  was  calculated 
luhig  a  waste  generation  rate  of  1200  tons  per  year. 

'  These  receptor  concentrations  reflect  the 
adjustments  made  to  the  VHS  model  as  a  result  of 
public  comment 

*  The  Agency's  previous  Misting  decisions  were 
iMsed  upon  the  1860  Ambient  Water  Quality 
Criterion  (AWQC)  of  632  ppb.  Since  that  time, 
studies  upon  which  the  AWQC  was  based  were 
found  to  be  flawed  with  respect  to  reproductive 
effects.  The  Agency  has  initiated  a  new 
reproductive  effects  study  to  re-evaluate  the  toxicity 
of  nickel.  This  study  will  probably  take  more  than 
sight  months  to  complete,  fai  the  inlerim.  the  Agency 
has  detennined  that  the  systemic  toxicity  results 
reported  in  the  original  studies  (See  Ambrose,  et  aU 
1976..  ].  Food  Sci.  Technol.  13:181-187)  should  be 
used  to  calculate  an  interim  health  advisory  for 
nickel.  (See  SO  FR  20247,  Appendix  L  May  16, 1985.) 
The  Agency  will  use  a  calculated  allowable 
drinking  water  concentration  of  350  ppb.  Until  the 
reproductive  effects  study  is  completed,  aitd  a  new 
health-based  nickel  standard  is  established,  the 
Agency  will  grant  final  exclusions  in  case^  where 
the  predicted  exposure  to  nickel  is  less  tnan  350 
ppb.  For  cases  whore  the  predicted  concentration 
exceeds  350  ppb,  the  Agency  will  defer  its  decision 
on  nickel  pending  the  establishment  of  a  new 
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Table  1 

•  . 

• 

Maximum  BP  Leachate  Concentrations 

(ppm) 

Pilterpress 
Sludge 


Cd 

Cr   total 

Ni 

CN    (total) 

distilled  water  extract 

<0.1 

<0.-5 

2.5 

<0.03 

Table  2 
VHS  Model:  Calculated  Compliance  Point  Concentration  (ppm) 


Filterpress 


Sludge 


Cd 

Cr 

Ni 

<0.007 

<0.037 

0.185 

Health  Based   Standard 

0.01 

0.05 

0.35 

Based  on  raw  materials  used  by 
Gould  in  their  manufacturing  process, 
the  Agency  also  has  concluded  that  no 
organic  hazardous  constitutents  are 


present  in  the  waste  at  levels  of 
regulatory  concern.*  Analyses  of  extract 
data  for  all  other  EP  toxic  metals  using 
the  VHS  model  indicate  that 


compliance-point  concentrations  remain 
below  each  appropriate  health-based 
standard  as  seen  in  Tables  3  and  4. 


Filter  Press 
Sludge 


Filter  Press 
Sludge 


Table  3 
Maximum  EP  Leachate  Concentrations  (ppm) 


As 


Ba 


Pb 


Hq 


Se 


Ag 


<0.02 


<5.0 


<0.5 


0.013 


<0.002 


<0.5 


Table  4 
VHS  Model;  Calculated  Compliance  Point  Concentration  (ppm) 


As 


0.001 


Ba 


<0.37 


Pb 


<0.037 


Health  Based  Standard 


Hq 


0.001 


Se 


<0.001 


0.05 


0.05 


_Aa. 


<0.037 


0.002  I    OTOI   I    0.05 


•The  Agency  hat  previougly  relied  upon  a 
comparison  of  the  levels  of  TOO  and  oil  and  grease 
in  the  waste  to  the  raw  materials  list  to  verify  a 
petitioner's  claim  that  no  additional  organic 
toxicants  are  present  in  the  waste.  On  a  theoretical 
basis,  one  would  expect  TOO  to  be  85%  of  the  value 
of  oil  and  grease.  The  Agency  sponsored  a  study  to 


develop  some  initial  data  on  the  TOO  and  oil  and 
grease  methods  for  solid  waste  analysis  in  order  to 
ascertain  whether  the  results  of  these  two  methods 
are  comparable.  As  a  result  of  this  study,  it  was 
found  that  the  general  rule  that  the  TOG  value  is 
about  85%  of  the  oil  and  grease  value  was  not 
followed.  In  general  it  appeared  that  TOO  and  oil 


and  grease  analyses  generated  two  very  dilterenl 
values  that  in  a  majority  of  cases  could  not  be 
correlated.  The  Agency  has  therefore  decided  to 
drop  the  requirement  that  petitioners  analyxe  for 
TOC;  petitioners,  however,  will  still  be  required  to 
analyze  for  oil  and  grease  since  high  levels  of  oil 
and  grease  may  necessitate  the  use  of  the  oily  waste 
EP. 


BEST  COPY  AVAILABLE 
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The  Agency  believes  that  this  waste  is 
non-hazardous  (for  all  reasons)  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Gould  for 
its  electroplating  wastewater  treatment 
sludge  listed  as  EPA  hazardous  Waste 
No.  P006  generated  at  its 
McConnelsville,  Ohio  facility. 

n.  Keymark  Corporation 

A.  Proposed  Exclusion 

Keymark  Corporation  (Keymark)  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  No.  F019,  based  upon 
the  absence  or  immobilization  of  the 
listed  constituents  of  this  waste.  Data 
submitted  by  Keymark  substantiate 
their  claim  that  the  listed  constituents  of 
concern  are  either  not  present  at  levels 
of  regulatory  concern  or  are  present  in 
essentially  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Keymark  indicate  that  no  other 
hazardous  constituents  are  present  in 
this  waste  at  levels  of  regulatory 
concern  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  waste.  (See  50  FR  7886-7868, 
February  26, 1985,  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  Keymark's  petition.) 

B.  Agency  Response  to  Public 
Comments*" 

One  commenter  indicated  that  the 
accuracy  of  the  EP  toxicity  data  for  total 
chromium  should  be  questioned  due  to 
the  high  total  chromium  content  of 
Keymark's  waste  (up  to  1.39  percent). 
The  Agency  notes  that  although  the  total 
content  of  chromium  is  a  factor,  we 
believe  the  ability  of  a  toxicant  (in  this 
case,  chromium)  to  be  immobilized 
when  the  waste  is  land  disposed  is  a 
more  important  factor.  The  EP  toxicity 


°S«e  footnote  4. 


test  data  presented  by  Keymark 
(comprised  of  ten  separate  analyses) 
consistently  exhibited  extract  levels 
below  0.46  ppm.  Quality  assurance  data 
presented  by  Keymark  using  the  method 
of  standard  additions  showed 
acceptable  recovery  percentages  which 
indicate  that  no  interfering  factors  were 
encountered  in  these  analyses.  We, 
therefore,  believe  the  leachate  test  data 
are  accurate  and  we  will  continue  to 
consider  them  as  part  of  our  evaluation. 
The  commenter  also  questioned  why 
the  Agency  believed  the  difference 
between  oil  and  grease  and  TOC  levels 
in  the  waste  was  not  significant  and 
further  asked  at  what  levels  the 
difference  between  these  values  would 
be  considered  significant.  The  Agency 
noted  in  the  proposed  delisting  that 
TOC  values  higher  than  those  for  oil  and 
grease  are  observed  due  to  an  artifact  of 
the  test  method  for  oil  and  grease.  This 
difference  results  in  part  from  the  loss  of 
the  volatile  components  of  the  oil  and 
grease  during  the  test.  Furthermore,  it 
should  also  be  noted  that  the  Agency 
has  recently  determined  that  TOC  and 
oil  and  grease  do  not  generally 
correlate.  In  that  regard,  oil  and  grease 
and  TOC  values  are  viewed  in  light  of 
the  petitioner's  raw  materials  hst.  This 
information  is  judged  on  a  case-by-case 
basis  and  is  dependent  upon  the  level  of 
detail  provided  by  the  facility  in  their 
raw  materials  list.  In  Keymark's  case,  no 
Appendix  VIII  hazardous  constituents 
were  listed  in  any  of  the  raw  materials 
used  in  their  process.  We  continue  to 
believe,  therefore,  that  this  waste  does 
not  contain  any  other  hazardous 
constitutents  at  levels  of  regulatory 
concern. 

C  Final  Agency  Decision 

Keymark's  claim  that  their 
wastewater  treatment  sludge  is  non* 


"The  Agency*  VHS  evaluation  wai  calculated 
using  a  waste  generation  rate  of  108  tons  per  year. 


hazardous  was  substantiated. 
Representative  samples  of  this  waste 
were  tested  for  total  cyanide.  The 
maximum  total  cyanide  content  for  this 
waste  was  less  than  1  ppm  which 
indicates  that  &«e  cyanide  is  well  below 
the  threshold  limit  value  of  10  ppm  for 
workroom  air  suggested  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists.  This  low  level  is 
therefore  not  of  regulatory  concern  from 
an  atmospheric  exposure  route.  Free  or 
leachable  cyanide  tests  were  not 
required  due  to  the  low  levels  of  total 
cyanide  in  the  waste.  Even  if  it  is 
assumed  that  the  1  ppm  total  cyanide 
present  in  the  waste  was  leachable,  the 
20:1  dilution  of  the  leachate  test  data 
would  result  in  an  extract  value  of  0.05 
ppm.  which  is  below  the  U.S.  Public 
Health  Service's  Suggested  Drinking 
Water  Standard  for  cyanide.  This  low 
level  is  therefore  not  of  regulatory 
concern  to  the  Agency  %vith  respect  to 
ground-water  contamination. 

The  maximum  extract  level  for 
chromium  was  0.46  ppm.  An  evaluation 
of  this  level  using  the  VHS  model 
generated  a  compliance-point 
concentration  of  0.014  ppm.""  "This 
level  is  below  the  National  Interim 
Primary  Drinking  Water  Standard  for 
chromitmi  and  therefore  is  not  of 
regulatory  concern.  Based  upon  the  raw 
materials  used  by  Keymark  in  their 
manufacturing  process,  the  Agency  has 
also  concluded  that  no  organic 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern."  For  the  other  EP  toxic  metals, 
the  date  submitted  by  Keymark  exhibits 
low  extract  levels  as  seen  in  Table  1.  An 
evaluation  of  these  data  using  the  VHS 
model  generated  compliance-point 
levels  below  the  National  Interim 
Primary  Drinking  Water  Standards  for 
each  metal  as  seen  in  Table  2. 


"See  footnote  7. 
"See  footnote  9. 
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Table   1 
Maxiaum  EP  Leachate  Concentration   (ppm) 


Filtered  Sludge 


As 

<0.002 


Ba 
<0.1 


Cd 
<0.01 


Pb 
<0.1 


Hg 
0.001 


Ni 

0.1 


Se 
<0.001 


Ag 
<0.01 


Table  2 
VHS  Model;   Calculated  Compliance  Point  Concentrations   (ppm 


As 


Filtered  Sludge   .00006 


Ba 
0.003 


Cd 
0.0003 


Pb 
0.003 


Hg 

0.00003 


Ni 
0.003 


Se 
0.00003 


Ag 
0.0003 


Health  Based  Standard 


0.05 


1.0 


0.01 


0.05 


0.002 


0.35 


0.01 


0.05 


The  Agency  believes  tliat  tliis  waste  is 
non-hazardous  (for  all  reasons)  and  as 
such  should  be  excluded  from 
hazardous,  waste  control.  The  Agency, 
therefore,  is  granting  a  final  exclusion  of 
Keymark  for  its  conversion  coating 
wastewater  treatment  sludge  listed  as 
EPA  Hazardous  Waste  No.  FXn9 
generated  at  its  Fonda,  New  Yoric 
facility. 

DL  Meail  Cotporation 

A.  Proposed  Exclusion 

Mearl  Corporation  (Mearl)  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  Nos.  K006  and  K007 
based  upon  the  immobilization  of  the 
listed  constituents  by  its  wastewater 
treatment  system.  Data  submitted  by 
Mearl  substantiate  their  claim  that  the 
listed  constituents  of  concern,  although 
present  in  the  waste,  are  essentially  in 
an  immobile  form.  Furthermore, 
additional  data  provided  by  Mearl 
indicate  that  no  other  hazardous 
constituents  are  present  in  this  waste  at 
levels  of  regulatory  concern  and  that  the 
waste  does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste.  (See 
50  FR  7888-7890,  February  26. 1985.  for  a 
more  detailed  explanation  of  why  EPA 
proposed  to  grant  Mearl's  petition.) 


B.  Agency  Response  to  Public 
Comments  ** 

One  conunenter  asked  whether  the  EP 
toxicity  test  using  distilled  water  was 
used  for  both  chromium  and  cyanide. 
The  Agency  notes  that  only  cyanide  was 
tested  using  distilled  water  as  the 
extractant  medium. 

C.  Final  Agency  Decision 

Mearl's  claim  that  their  wastewater 
treatment  sludge  is  non-hazardous  was 
substantiated.  Representative  samples 
of  these  wastes  were  tested  for  total 
cyanide. "  free  cyanide,  '•  reactive 
cyanide,  and  leachable  cyanide.  The 
maximum  reactive  cyanide  content  of 
these  wastes  was  2  ppm.  which  is  below 
the  threshold  limit  value  of  10  ppm  for 
workroom  air  suggested  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists.  This  low  level  is. 
therefore,  not  of  regulatory  concern  to 
the  Agency  from  an  atmospheric 
exposure  route. "The  maximum  cyanide 


"See  footnote  4. 

"See  footnote  5. 

"Free  cyanide  data  were  disregarded  due  to 
positive  interferences;  rather,  the  reactive  cyanide 
data  were  used  to  evaluate  the  waste. 

"  In  granting  Mearl  a  temporary  exclusion,  our 
decision  was  conditioned  to  require  that  the  waste 
be  covered  as  a  daily  practice.  Our  basis  for  this 
decision  was  our  concern  that  some  of  the 
complexed  cyanide  in  the  waste  might  be  converted 
to  free  cyanide  by  sunlight.  Based  on  the  reactive 


extract  level  was  0.3  ppm.  An  evaluation 
of  this  leachate  level  using  the  VHS 
model  generated  a  compliance  point 
concentration  of  0.033  ppm.",  ''This 
level  is  well  below  the  U.S.  Public 
Health  Service's  Suggested  Drinking 
Water  Standard  of  0.2  ppm  for  cyanide 
and  is  not  of  regulatory  concern  to  the 
Agency  with  respect  to  grotuid-water 
contamination.  The  photodegradable 
cyanide  was  non-detectable  (<1  ppm) 
and  indicates  that  the  total  cyanide 
present  will  not  convert  to  free  cyanide 
and  therefore  is  not  of  regulatory 
concern  with  respect  to  ground-water  or 
atmospheric  exposure  routes. 

The  maximum  extract  level  reported 
for  chromium  was  0.03  ppm.  An 
evaluation  of  this  level  using  the  VHS 
model  generated  a  compliance  point 
concentration  of  0.003  ppm.** This  level 
is  below  the  National  Interim  Primary 
Drinking  Water  Standard  for  chromium 
and  therefore  not  of  regulatory  concern. 
Based  upon  the  raw  materials  used  by 
Mearl  in  their  manufacturing  process, 
the  Agency  also  has  concluded  that  no 


cyanide  data,  however,  it  is  very  unlikely  that  this 
will  occur.  Our  final  decision,  therefore,  does  not 
include  a  condition  to  cover  the  waste  as  a  daily 
practice. 

"The  Agency's  evaluation  was  calculated  using  a 
waste  generation  rate  of  2000  Ions  per  year. 

"See  footnote  IS 

"See  footnote?. 
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organic  hazardous  constituents  are 
present  in  the  waste  at  levels  of 
regulatory  concern.*'  For  the  other  EP 
toxic  metals,  the  data  submitted  by 


Mearl  show  low  extract  levels  as  seen  in  National  Interim  Primary  Drinking 

Table  1.  An  evaluation  of  these  data  Water  Standards  for  each  metal  as  seen 

using  the  VHS  model  generated  in  Table  2. 
compliance  point  levels  below  the 

Table  1 
Maximum  EP  Leachate  Concentration  (ppm) 


iltered  Sludge 


As 
<0.02 


Ba 
0.4 


Cd 
0.001 


Pb 
<0.1 


Hq 
<0.005 


Ni 
0.01 


Se 
<0.002 


Aq 
0.06 


Table  2 
VHS  Model:  Calculated  Receptor  Wei: 

L  Concentrations    (oom) 

As 

Filtered  Sludge   0.002 

Ba 
0.04 

Cd 
0.0001 

Pb 
0.01 

Hg 
0.0005 

Ni 
0.001 

Se 
0.0002 

Ag 
0.006 

■  - 

Health  Based  Standard 

0.05 

• 

.1 

0.01 

.05 

0.002 

0.35 

0.01 

0.05 

The  Agency  believes  that  this  waste  is 
non-hazardous  (for  all  reasons)  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  fmal  exclusion  to  Mearl  for 
its  treated  pigment  sludge  listed  as  EPA 
Hazardous  Waste  Nos.  K006  and  K007 
generated  at  its  Peekskill,  New  York 
facility. 

IV.  Monroe  Auto  Equipment 

A.  Proposed  Exclusion 

Monroe  Auto  Equipment  (Monroe)  has 
petitioned  the  Agency  to  exclude  both 
their  wastewater  treatment  sludge 
contained  in  their  on-site  lagoon  and  the 
dewatered,  sludge  resulting  from  vacuum 
nitration  of  the  sludge  in  the  lagoon 
from  EPA  Hazardous  Waste  No.  F006, 
based  upon  the  absence  or 
immobilization  of  the  listed  constituents 

"See  footnote  9. 


of  this  waste.  Data  submitted  by  Monroe 
substantiate  their  claim  with  respect  to 
the  dewatered  sludge  (i.e.,  the  waste 
generated  after  vacuum  filtration)  that 
the  listed  constituents  of  concern  are 
either  not  present  at  levels  of  regidatory 
concern  or  are  present  in  essentially  an 
immobile  form.  Furthermore,  additional 
data  provided  by  Monroe  indicate  that 
no  other  hazardous  constituents  are 
present  in  this  waste  at  levels  of 
regulatory  concern  and  that  this  waste 
does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste. 

On  the  other  hand,  the  Agency 
proposed  to  deny  Monroe's  petition  with 
respect  to  the  waste  contained  in  the  on- 
site  lagoon.  Our  basis  for  this  was  the 
potential  for  this  waste  to  leach 
chromium  at  levels  that  would  exceed 
the  National  Interim  Primary  Drinking 


Water  Standard  at  a  receptor  point 
downstream.  (See  50  FR  7890-7892, 
February  26, 1985  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  and  deny  portions  of  Monroe's 
petition.) 

B.  Agency  Response  to  Public 
Comments** 

One  commenter  questioned  whether 
the  variability  of  the  lagooned  waste 
would  be  adequately  represented  by 
composited  core  samples.  The  Agency 
believes  that  complete  core  samples 
represent  a  more  accurate  sampling  of  a 
waste  than  taking  grab  samples  at 
different  depths.  Cores  will  be 
representative  of  the  complete  sludge 
layer  in  the  impoundment.  As  the  depth 
of  a  particular  stratified  layer  increases, 
it  will  increase  the  total  core 

"See  footnote  4. 
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concentration  of  a  particular  constituent 
that  is  contained  in  that  layer.  Complete 
cores  also  allow  for  visual  inspection  of 
any  sludge  variation  with  depth.  On  the 
other  hand,  grab  samples  may  miss  a 
particular  stratified  layer  or  may  over- 
emphasize a  particular  layer  with 
respect  to  the  full  depth  of  waste.  In 
addition,  the  Agency  believes  that  the 
compositing  scheme  used  by  Monroe — 
that  is,  five  separate  cores  being 
composited  within  each  quadrant  on 
Monroe's  lagoon — would  not  average 
out  any  hot  spots  of  a  volume  which 
would  be  of  concern,  since  each 
quadrant  represents  an  area  of 
approximately  100  feet  long,  30  feet 
wide,  and  6  feet  deep. 

One  commenter  indicated  that  in 
calculating  the  contaminant 
concentration  for  chromium  at  the 
downstream  receptor  well,  the  average 
chromium  values,  rather  than  maximum 
chromium  extract  values,  should  be 
used.  As  discussed  in  the  Appendix  of 
today's  publication,  the  Agency  may  use 
the  average  extract  value  in  evaluating 
the  contaminant  concentration; 
however,  its  use  will  be  employed  only 
where  there  is  a  sufficiently  large 
sample  population  size.  In  this  case,  the 
maximum  level  was  used  (and  will 
continue  to  be  used)  since  only  four 
values  were  reported.  Since  each  of  the 
four  values  reported  already 
represented  an  average  value  for  one- 
fourth  of  the  impoundment  [i.e.,  five 
random  cores  had  been  composited  for 
each  of  the  four  values  reported),  the 
Agency  does  not  believe  that  any  further 
averaging  (given  the  number  of  samples 
collected)  is  appropriate. 

The  same  commenter  claimed  that  it 
was  more  appropriate  to  use  a  lesser 
volume  of  sludge  in  calculating  the 


contaminant  concentration  at  the 
downstream  receptor  well  since  the 
sides  of  the  impoundment  are  sloped. 
The  Agency  has  accepted  this  comment, 
although  the  volume  of  sludge  contained 
in  the  impoundment  at  the  time  of  the 
original  petition  may  have  been  greater 
than  the  volume  reported  by  the 
petitioner  at  the  time  of  public  conunent, 
based  on  a  pictorial  record  previously 
submitted.  "The  Agency's  original 
calculation  was  based  on  a  rectangular 
dimension  and  a  8  ft.  depth.  The  waste 
volume  has  been  corrected  for  a  3:1 
sideslope  and  a  depth  of  6  ft.  We  will 
use  1725  cubic  yards,  therefore,  as  part 
of  our  calculation. 

The  same  commenter  also  requested 
that  the  Agency  base  its  determination 
regarding  the  hazard  posed  by  this 
waste  on  hexavalent  chromium  rather 
than  total  chromium.  Although  this 
waste  was  listed  as  hazardous  because 
it  contains  hexavalent  chromium,  we 
believe  that  since  the  EP  toxicity 
characteristic  is  based  upon  total  . 
chromium  and  since  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
require  that  all  toxicants  be  evaluated  in 
determining  the  hazard  posed  by  the 
waste,  our  decision  also  must  be  made 
with  respect  to  total  chromium.  The 
Agency  previously  proposed  to  modify 
the  EP  toxicity  characteristic  to  address 
hexavalent  chromium,  rather  than  total 
chromium;  however,  this  proposal  has 
never  been  made  final  (and  is  likely  not 
to  be  made  final)  due  to  the  concern 
over  the  potential  conversion  of 
trivalent  chromium  to  hexavalent 
chromium  in  the  environment. 
C.  Final  Agency  Decision 

Monroe's  claim  that  their  vacuum- 


filtered  sludge  is  non-hazardous  was 
substantiated.  Representative  samples 
of  this  waste  were  tested  for  total 
cyanide.  The  maximum  total  cyanide 
content  for  this  waste  was  less  than  0.5 
ppm,  which  indicates  that  the  level  of 
free  cyanide  is  well  below  the  threshold 
limit  value  of  10  ppm  for  workroom  air 
suggested  by  the  American  Conference 
of  Governmental  Industrial  Hygienists. 
This  low  level  is  therefore  not  of 
regulatory  concern  from  an  atmospheric 
exposure  route.  Free  or  leachable 
cyanide  tests  were  not  required  due  to 
the  low  levels  of  total  cyanide  in  the 
waste.  Even  if  it  is  assumed  that  the  0.5 
ppm  total  cyanide  present  in  the  waste 
was  leachable,  the  20:1  dilution  of  the 
EP  toxicity  test  would  result  in  an 
extract  value  of  0.025  ppm,  which  is  well 
below  the  U.S.  Public  Health  Sendee's 
Suggested  Drinking  Water  Standard  for 
cyanide.  This  low  level  is  therefore  not 
of  regulatory  concern  to  the  Agency 
with  respect  to  ground-water 
contamination. 

The  maximum  extract  levels  for 
cadmium,  chromium,  and  nickel  are 
exhibited  in  Table  1.  An  evaluation  of 
these  levels  using  the  VHS  model  as 
adjusted  by  pubhc  comment  are 
exhibited  in  Table  2.*».*Mt  is  evident 
that  the  toxicant  concentrations  at  the 
compliance  point  are  below  the  National 
Interim  Primary  Drinking  Water 
Standards  for  cadmium  and  chromium 
and  the  Agency's  Interim  Health 
Advisory  for  nickel  and  are  therefore 
not  of  regulatory  concern.  •• 

**  The  Agency't  VHS  evaluation  was  calculated 
using  a  waste  generation  rate  of  300  tons  per  year. 
"See  footnote  7. 
"See  footnote  S 
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TABLE  1 
Maximum  Oily  Waste  EP  Leachate  Concentrations  (ppm) 


Cd 


Cr 
total 


Ni 


CN  distilled 
water  extract 


Vacuum  Filter   0.12 
Sludge  Lagoon   0.01 


0.34 
0.8 


0.363 
0.14 


<0.01 
<0.01 


Vacuum  Filter 
Sludge  Lagoon 


TABLE  2 
VHS  Model:  Compliance  point  concentrations  (ppm) 

Ni 


Cd 


Cr 


0.0037 
0.001 


0.011 
0.08 


0.0112 
0.014 


Health-Based  Standard 


0.01 


0.05 


0.35 


Based  upon  the  raw  materials  used  by 
Monroe  in  their  manufacturing  process, 
the  Agency  also  has  concluded  that  no 
organic  hazardous  constitutents  are 
present  in  the  vacuum  filter  sludge  at 


levels  of  regulatory  concern.**  For  the 
other  EP  toxic  metals,  the  data 
submitted  by  Monroe  show  low  extract 
levels  as  seen  in  Table  3.  An  evaluation 
of  these  data,  using  the  VHS  model. 


generated  compliance  point  levels 
below  the  National  Interim  Primary 
Drinking  Water  Standards  for  each 
metal  as  seen  in  Table  4. 


TABLE  3 
Maximum  Oily  Waste  EP  Leachate  Concentrations  (ppm) 


As 


Ba 


Pb 


M. 


Se 


_A2_ 


Vacuum  Filter     0.136    3.4     0.267   0.009   0.161   0.136 
Sludge  Lagoon 0.119   3.67    0.229   0.009   0.013  0.189 


TABLE  4 
VHS  Model:   Calculated  Compliance  point 
concentrations  (ppm) 


Vacuum  Filter 
Sludge  Lagoon 


As 

0.004 

0.012 


Ba 

0.105 

0.367 


Pb 

0.008 

0.02 


Hg 

0.0003 

0.0009 


Se      Ag 
0.005    0.004 
0..0013   0.019 


Health-Based  Standard 


0.05 


1.0 


0.05   0.002 


0.01 


0.05 


The  Agency  believes  that  die  vacuum- 
filtered  sludge  is  nonhazardous  (for  all 
reasons)  and  as  such  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a  final 
exclusion  to  Monroe  for  its 
electroplating  vacuum-filterpd  sludge 
listed  as  EPA  Hazardous  Waste  No. 


F006  generated  at  its  Paragould, 
Arkansas  facility. 

The  Agency's  final  decision  does  not 
apply  to  the  sludge  contained  in 
Monroe's  lagoon.  The  Agency  originally 
indicated  that  the  lagooned  sludge  may 
pose  a  substantial  hazard  to  human 
health  or  the  environment  with  respect 


to  chromium.  The  VHS  compliance  point 
calculations,  adjusted  as  a  result  of 
public  comment,  still  indicate  that 
chromium  levels  at  the  compliance  point 
are  above  the  National  Interim  Primary 
Drinking  Water  Standard. 

The  Agency  considers  the  chromium 
extract  levels  of  the  impoundment  to  be 


"See  footnote  9. 
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a  potential  threat  to  human  health  and 
the  environment.  The  Agency,  therefore, 
has  denied  Monroe's  delisting  request 
pertaining  to  the  surface  impoundment." 
The  surface  impoundment  must 
therefore  be  managed  as  a  hazardous 
waste  unit  pursuant  to  the  regulatory 
requirements  of  40  CFR  Parts  282-266 
and  the  permitting  requirements  of  40 
CFR  Part  270.  (The  Agency  recently 
proposed  a  Reconunended  Maximum 
Concentration  Limit  for  total  chromium 
of  120  ppb.  See  the  November  13, 1985 
issue  of  the  Federal  Register.  This  limit 
may  modify  the  existing  Maximum 
Concentration  Limit  (MCL)  for  total 
chromium  of  50  ppb.  Until  a  final  MCL 
for  total  chromium  is  promulgated, 
however,  the  Agency  will  continue  to 
use  an  MCL  of  50  ppb  for  total 
chromium.  If  the  MCL  is  modified, 
Monroe  can  resubmit  their  petition  to 
exclude  the  waste  in  the  surface 
impoundment.) 

V.  Siegel-Robert  Inc. 

A.  Proposed  Exclusion 

Siegel-Robert  Inc.  (Siegel-Robert)  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  from  EPA 
Hazardous  Waste  No.  F006  based  upon 
the  destruction  and  immobilization  of 
the  listed  constituents  by  its  wastewater 
treatment  system.  Data  submitted  by 
Siegel-Robert  substantiate  their  claim 
that  the  Usted  constituents  of  concern 
are  either  destroyed  in  the  wastewater 
treatment  process  or  are  present  in 
essentially  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Siegel-Robert  indicate  that  no  other 
hazardus  constituents  are  present  in  this 
waste  at  levels  of  regulatory  concern 
and  that  the  waste  does  not  exhibit  any 
of  the  characteristics  of  hazardous 
waste.  (See  50  FR  7892-7894,  February 
28, 1985  for  a  more  detailed  explanation 
of  why  EPA  proposed  to  grant  Siegel- 
Robert's  petition.) 

B.  Agency  Response  to  Public 
Comments** 

One  comment er  questioned  whether 
five  weeks  was  sufficient  time  to 


adequately  represent  any  variations 
which  may  occur  in  the  filter  press  from 
the  sludge.  The  Agency  notes  that  the 
regulations  do  not  indicate  a  minimum 
period  over  which  samples  must  be 
taken.  Rather,  this  time  period  is  judged 
on  a  case-by-case  basis  faking  into 
consideration  the  type  of  processes  used 
and  the  petitioner's  knowledge  of  its 
variation  time.  The  Agency  beUeves  that 
sampling  periods  of  approximately  one 
month  may  be  appropriate  as  long  as  all 
manufacturing  processes  used  at  the 
facility  are  represented  during  the 
sampling  period.  For  example,  if  a  spent 
plating  bath  is  periodically  dumped  and 
thus  introduced  into  the  waste  stream, 
the  sampling  period  must  include  this 
event  In  this  case.  Siegel-Robert 
claimed  (and  we  beUeve  demonstrated) 
that  the  sampling  period  was  long 
enough  to  cover  all  scheduled  variations 
in  processes. 

C.  Final  Agency  Decision 

Siegel-Robert's  claim  that  their 
wastewater  treatment  sludge  is  non- 
hazardous  was  substantiated. 
Representative  samples  of  this  waste 
were  tested  for  total  cyanide.  The 
maximum  total  cyanide  content  for  this 
waste  was  less  than  0.02  ppm,  which 
indicates  that  free  cyanide  is  well  below 
the  threshold  limit  value  of  10  ppm  for 
workroom  air  suggested  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists.  This  low  level  is 
therefore  not  of  regulatory  concern  from 
an  atmospheric  exposure  route.  Free  or 
leachable  cyanide  tests  were  not 
required  due  to  the  low  levels  of  total 
cyanide  in  the  waste.  Even  if  one 
assumes  that  the  0.02  ppm  total  cyanide 
present  in  the  waste  was  leachable,  this 
level  is  still  below  the  U.S.  Public  Health 
Service's  Suggested  Drinking  Water 
Standard  for  cyanide.  This  low  level 
therefore  is  not  of  regulatory  concern  to 
the  Agency  with  respect  to  ground- 
water contamination. 

The  exfract  levels  for  cadmium, 
chromium,  and  nickel  that  were 
evaluated  with  the  VHS  model  were 
0.08,  0.46.  and  2.55  ppm,  respectively. 


These  values  for  chromium  and  nickel 
represent  the  maximum  reported 
concentrations  from  EP  leachate  tests. 
The  maximum  EP  leachate 
concenfration  for  cadmium  was  0.26  mg/ 
1.  The  Agency  concluded,  however,  that 
the  high  cadmium  EP  values  did  not 
reflect  the  typical  cadmium  content  of 
Siegel-Robert's  waste  and  used  the 
upper  limit  of  the  97.5%  confidence 
interval  (0.08  mg/1)  for  the  VHS 
evaluation  (The  Agency  intended  to  use 
a  95%  confidence  interval,  however,  the 
Agency  made  an  error  and  actually  used 
a  97.5%  confidence  level.  For 
consistency  the  Agency  is  making  this 
rule  final  using  the  97.5%  level  as 
proposed.  See  the  public  docket  to 
today's  rule  for  details).  This  97.5% 
confidence  interval  was  established  by 
considering  all  of  the  cadmium  leachate 
data  supplied  by  Siegel-Robert 
including  analyses  of  the  42  additional 
samples  described  in  the  proposed 
exclusion. 

The  VHS  evaluation  predicted 
cadmium,  chromium,  and  nickel 
concentrations  at  the  compliance  point 
of  0.006,  0.035,  and  0.196  ppm, 
respectively.**  *•  These  levels  (at  the 
compliance  point)  are  below  the 
National  Interim  Primary  Drinking 
Water  Standards  for  cadmium  and 
chromium  and  the  Agency's  Interim 
Health  Advisory  for  nickel  "  and  are 
therefore  not  of  regulatory  concern. 

Based  upon  the  raw  materials  used  by 
Siegel-Robert  in  their  manufacturing 
process,  the  Agency  also  has  concluded 
that  no  organic  hazardous  constituents 
are  present  in  the  waste  at  levels  of 
regulatory  concern.**  For  the  other  EP 
toxic  metals,  the  data  submitted  by 
Siegel-Robert  show  low  extract  levels  as 
seen  in  Table  1.  An  evaluation  of  these 
data  using  the  VHS  model  generated 
compliance  point  levels  below  the 
National  Interim  Primary  Drinking 
Water  Standards  for  each  metal  as  seen 
in  Table  2. 


"The  Agency  notes  that  this  calculation  was 
bated  on  the  VHS  landfill  model.  The  Agency 
intend*  to  propose  a  modification  of  the  VHS  model 
to  be  applied  speciHcally  to  surface  impoundments 
in  the  near  future.  This  modification  is  not  expected 


to  change  the  Agency's  decision  since  it  will 
consider  the  hydraulic  effects  of  the  water  column 
in  the  impoundment.  The  Agency's  denial  decision 
with  respect  to  Monroe's  surface  impoundment 
would  therefore  remain  unchanged. 


"See  footnote  4. 

"The  Agency's  VHS  evaluation  was  calculated 
using  a  waste  generation  rate  of  1280  Ions  per  year. 
"See  footnote  7. 
"  See  footnote  S 
"  See  footnote  9. 
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Maximum 

TABLE  1 
EP  Leachate  Concentrations  (ppm) 

As 

Ba     Pb     Hg 

Se 

Ag 

Filter      <0.01 

Press 

Sludge 

0.01   0.21    <0.002 

<0.005 

0.02 

TABLE  2 
VHS  Model:   Calculated  compliance  point 

concentrations  (ppm) 

As 

Ba      Pb     Hg 

Se 

Ag 

Filtered    0.0007 
Sludge 

0.0007   0.016   0.0001 

0.0003 

0.001 

Health-Based  Standards 

0.05 

1.00     0.05    0.002 

0.01 

0.05 

The  Agency  believes  that  the  waste  is 
non-hazardous  (for  all  reasons)  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  Hnal  exclusion  to  Siegel- 
Robert  for  its  electroplating  wastewater 
treatment  sludge  listed  as  EPA 
Hazardous  Waste  No.  F006  generated  at 
its  St.  Louis,  Missouri  facility. 

VI.  Vermont  American 

A.  Proposed  Exclusion 

Vermont  American  Corporation 
(Vermont  American)  has  petitioned  the 
Agency  to  exclude  its  wastewater 
treatment  sludge  from  EPA  Hazardous 
Waste  No.  F006  based  upon  the 
destruction  and  immobilization  of  the 
listed  constituents  by  its  wastewater 
treatment  system.  Data  submitted  by 
Vermont  American  substantiate  their 
claim  that  the  listed  constituents  of 
concern  are  either  destroyed  in  the 
wastewater  treatment  process  or  are 
present  in  essentially  an  immobile  form. 
Furthermore,  additional  data  provided 
by  Vermont  American  indicate  that  no 
other  hazardous  constituents  are  present 
in  this  waste  at  levels  of  regulatory 
concern  and  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
hazardous  wastes.  (See  50  FR  7894-7896, 


February  26, 1985  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  Vermont  American's  petition.) 

B.  Agency  Response  to  Public 
Comments  ** 

One  commenter  questioned  whether 
there  was  a  possible  error  in  the  total 
chromium  value  reported  in  Table  I  of 
the  proposed  exclusion.  The  Agency 
notes  that  this  was  a  typographical  error 
and  that  the  value  should  be  37,200  ppm. 

C.  Final  Agency  Decision 

Vermont  American's  claim  that  their 
wastewater  treatment  sludge  is  non- 
hazardous  was  substantiated. 
Representative  samples  of  this  waste 
were  tested  for  total  cyanide  **  and 
leachable  cyanide.  The  maximum  total 
cyanide  content  for  this  waste  was  less 
than  0.81  ppm,  which  indicates  that  free 
cyanide  is  well  below  the  threshold  limit 
value  of  10  ppm  for  workroom  air  as 
suggested  by  the  American  Conference 
of  Governmental  Industrial  Hygienists. 
This  low  level  is  therefore  not  of 
regulatory  concern  from  an  atmospheric 
exposure  route.  Free  cyanide  tests  were 
not  required  due  to  the  low  levels  of 
total  cyanide  in  the  waste.  Also, 
evaluation  of  the  leachable  cyanide 
level  of  <0.01  ppm,  using  the  VHS 


model  resulted  in  a  predicted 
compliance-point  concentration  of 
<  0.0003  ppm  which  is  well  below  the 
U.S.  Public  Health  Service's  Suggested 
Drinking  Water  Standard  of  0.2  ppm  for 
cyanide,  and  therefore  is  not  of 
regulatory  concern  to  the  Agency  with 
respect  to  ground-water  contamination. 

The  maximum  extract  levels  foi 
cadmium,  chromium,  and  nickel  were 
<0.01, 1.23,  and  0.41  ppm,  respectively. 
An  evaluation  of  these  levels  using  the 
VHS  model  generated  cadmium, 
chromium,  and  nickel  concentrations  at 
the  compliance  point  of  <  0.0003,  0.038, 
and  0.013  ppm,  respectively.  •*•*•  These 
levels  (at  the  compliance  point]  are 
below  the  National  Interim  Primary 
Drinking  Water  Standards  for  cadmium 
and  chromium  and  the  Agency's  Interim 
Health  Advisory  for  nickel  "  and  are 
therefore  not  of  regulatory  concern. 

Based  upon  the  raw  materials  used  by 
Vermont  American  in  their 
manufacturing  process,  the  Agency  also 
has  concluded  that  no  organic 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern.**  For  the  other  EP  toxic  metals, 
the  data  submitted  by  Vermont 
American  show  low  extract  levels  as 
seen  in  Table  1. 


"See  footnote  4. 
"See  footnote  5. 


**The  Agency's  VHS  evaluation  was  calculated 
using  a  waste  generation  rate  of  14  tons  per  year. 


"See  footnote  7. 
"  See  footnote  S. 
"See  footnote  9. 
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TABLE   1 
Maximira  Leachate  Concentration   (ppm) 


Filter 
Sludge 

As 
0.035 

Ba        Pb        Hg       Se 
<0.2      <0.1       0.0046   <0.005 

Ag 

<0.01 

VHS 

Model: 

TABLE  2 
Calculated  compliance  point  (ppm) 

Filter 
Sludge 

As 

0.001 

Ba       Pb        Hg      Se 
0.006     0.003      0.0001   0.0001 

Ag 
0.0003 

Health-Based  Standard 

0.05 

1.00      0.05       0.002    0.01 

0.05 

An  evaluation  of  these  data  usin^  the 
VHS  model  generated  compliance  point 
levels  below  the  National  Interim 
Primaiy  Drinking  Water  Standards  for 
each  metal  as  seen  in  Table  2. 

The  Agency  believes  that  this  waste  is 
non-hazardous  (for  all  reasons)  and  as 
such  should  be  excluded  from  hazardous 
waste  control  The  Agency,  therefore,  is 
granting  a  final  exclusion  to  Vermont 
American  for  its  electroplating 
wastewater  treatment  sludge  Usted  as 
EPA  Hazardous  Waste  No.  F006 
generated  at  its  Newark.  Ohio  facility. 

Vn.  Effective  Date 

This  rule,  except  for  the  denial  in  part 
of  Monroe  Auto  Equipment's  petition,  is 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
niles  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six  month  period  to 
come  into  compliance.  That  is  the  case 
here  since  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  these  rules  should  be 
effective  immediately.  These  reasons 
also  provide  a  basis  for  making  this  nile 
effective  immediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

The  Agency  is  denying  in  part, 
Monroe  Auto  Equipment's  petition. 
Monroe  was  granted  a  temporary 
exclusion  on  December  31. 1980  (see  45 
FR  86547-86548).  Monroe  will  need  some 


time  to  bring  their  on-site  lagoon  into 
comphance  with  the  RCRA  hazardous 
waste  management  system. 
Accordingly,  the  effective  date  of  the 
denial  of  part  of  their  petition  is  six 
months  after  publication  of  this  rule  in 
the  Federal  Register. 

Vm.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant 
exclusions  is  not  major  since  its  effect  is 
to  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  is  achieved  by  excluding 
wastes  generated  at  specific  facilities 
from  EPA's  lists  of  hazardous  wastes, 
thereby  enabling  the  facility  to  treat  its 
waste  as  non-hazardous. 

IX.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Ad^istrator  may 
certify,  however,  that  Uie  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  final  regulation  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 
Dated:  November  4, 1985. 
|.W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

Appendix:  Response  to  Public  Comment 
Regarding  the  Use  of  an  Analytical 
Approach  and  a  Ground- Water 
Ttansport  Model  As  a  Regulatory  Tool 

The  Agency  received  a  number  of 
comments  regarding  the  proposed  rule 
set  forth  at  50  FR  7882.  February  26. 
1985.  which  discussed  the  Agency's 
overall  approach  to  evaluating  petitions 
for  the  delisting  of  inorganic  wastes 
which  are  typically  landfilled.  The 
comments  received,  and  the  Agency's 
response  to  these  comments,  are 
presented  here  in  terms  of  seven  major 
issues:  (1)  General  clarification  of  the 
VHS  model  and  its  application;  (2) 
modification  and  clarification  of  the 
disperswasteey  and  penetration  depth 
parameters;  (3)  assumptions 
incorporated  into  the  ground-water 
model;  (4)  general  comments  regarding 
the  VHS  model  approach;  (5)  site- 
specific  model  applications;  (6) 
comments  on  the  use  of  the  Oily  Waste 
EP  (OWEP)  procedure;  and  (7) 
additional  concerns.  These  comments 
and  the  Agency's  response  are 
presented  in  this  Appendix.  A  few 
comments  are  not  noted  here.  These 
comments,  and  the  Agency's  responses, 
may  be  found  in  the  public  docket. 
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1.  General  Clarification  of  the  VHS 
Modd  and  Its  Application 

The  Agency  received  a  number  of 
conunents  requesting  clarification  of  the 
VHS  model  and  its  use.  Specifically,  the 
Agency  received  comments  concerning 
the  following  issues: 

•  Clarification  of  Model  Presentation. 

•  Definition  of  a  Maximum  Volume. 

The  comments  received  and  the 
Agency's  responses  are  presented  in  the 
following  sections. 

Clarification  of  Model  Presentation 

Comment:  Several  commenters 
requested  that  the  Agency  clarify  the 
presentation  of  the  model  and  consider 
using  the  same  notation  as  is  used  in  the 
source  document. 

Response: t^e  Agency  agrees  with  the 
cominenters.  Rather  than  explain  the 
model  as  originally  proposed  and  then 
explain  those  changes  made  in  response 
to  public  comment,  however,  the  Agency 
believes  that  it  would  be  much  easier 
(and  simpler)  to  explain  the  final  model 
which  incorporates  all  of  the  changes 
made  as  a  result  of  public  comment. 


The  model  is  based  upon  the  premise 
that  the  waste  being  evaluated  is  placed 
in  a  40-ft  wide,  8-fl  deep  trench  at  a 
disposal  site  [i.e.,  landfill).  Hie  length  of 
the  trench  is  determined  by  the  volume 
of  waste.  The  model  mathematically 
simulates  the  migration  of  toxicant- 
bearing  leachate  from  the  waste  into  an 
underlying  aquifar,  and  the  subsequent 
dilution  of  the  toxicants  due  to 
dispersion  within  the  aquifer.  The 
Agency  uses  this  model  to  predict  the 
maximum  concentration  of  the  diluted 
toxicants  at  a  compliance  point  located 
500  ft  from  the  disposal  site.  (For  details 
concerning  the  selection  of  specific 
values  for  each  of  the  model's 
parameters,  see  50  FR  7882.) 

In  an  effort  to  improve  the  clarity  of 
the  model  presentation,  the  Agency  has, 
to  the  extent  possible,  adopted  the 
terminology  as  originally  pubUshed  in 
the  source  document' TTius,  the  VHS 
equation  is  expressed  as: 

Cy=Ccrf(Z/(2(a.Y)»»))erf  {X/(4(chY)'»)) 

where: 

Cy= contaminant  concentration  at  the 

compliance  point  (mg/l) 
Cgs  contaminant  concentration  in  the 

leachate  (mg/l) 


erf*E  error  function  (dimensionleo) 
Z=penetration  depth  of  leqchate  into  the 

aquifer  (m) 
Ys  distance  from  disposal  site  to  compliance 

point  (m) 
Xs  length  of  the  disposal  site  measured  in 

the  direction  perpendicular  to  the 

direction  of  groimd-water  flow  (m) 
ots  lateral  transverse  (horizontal) 

dispersivity  (m) 
a,c  vertical  dispersivity  (m) 

The  orientation  of  the  trench  is  such 
that  the  x  direction  is  perpendicular  to 
the  direction  of  ground-water  flow;  the  y 
direction  is  parallel  to  the  direction  of 
ground-water  flow;  and  the  z  direction  is 
into  the  underlying  aquifer.  That  is,  a 
left-handed  coordinate  system  is  used. 
(See  Figure  1.) 

With  the  exception  of  the  contaminant 
concentration  in  the  leachage  (Co)  and 
the  length  of  the  disposal  site  (X),  all  of 
the  values  for  the  model's  parameters 
are  fixed  and  will  be  applied  in  all 
waste  evaluations.  The  Agency  has 
selected  reasonable  worst-case  values 
for  these  fixed  parameters.  The 
significance  of  these  fixed,  as  well  as 
the  waste-specific,  parameters  is 
discussed  below. 


'  Donenico.  P.A.  and  V.V.  Palciauskas.  isez 
Alternative  Boundaries  in  Solid  Waste 
Managamenl.  Gmundwaterv.  20. 301-311. 

'The  error  function  (erf)  arises  as  a  result  of 
solvini  a  partial  differential  equation,  which  is  an 


Intermediate  step  in  deriving  the  above  expression. 
Values  for  the  error  function,  which  is  defined  as 


erf  A=2/w»»  * 


/ 


exp((-t)»»)dt. 


can  be  found  in  any  engineering  mathematic* 
text  fad  today's  notice,  the  first  error  function  it 
referred  to  as  the  Z-tenn  error  function  and  the 
second  as  the  X-terni  error  function. 
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Tigure  1.  Geometrical  Spreading  Of  Contaminant 

Plume  In  A  (a)  Horizontal  Plane  and  (b)  Vertical 

Plane  Where  The  Contaminant  Occupies  The 

Full  Aquifer  Thickness 


Source 


8FtL/ — ^:^ — ^    y  V 


Mill 


WaterTable 


'''/////  n  n ))  n  n )  n  n  m  n  nTTT 

(b) 


•  Co  is  the  leachate  value  for  a 
specific  toxicant,  as  determined  by  the 
appropriate  leaching  test  {e.g.,  EP,  Oily 
Waste  EP,  etc.).  As  explained  in  the 
preamble  to  the  February  26  proposal 
and  in  Section  3  below,  it  is  assiuned 
that  the  concentration  of  the  toxicants  in 
the  leachate  is  equal  to  the 
concentration  of  the  toxicants  entering 
the  imderlying  aquifer.  The  value  for  Co 
is  discussed  further  in  Section  3, 
Assumptions  Incorporated  into  the 
Ground-water  Model. 

•  Z  represents  the  depth  to  which  the 
toxicants  penetrate  into  the  aquifer  at 
the  facility  boundary;  this  term  is 
expressed  in  meters.  This  aquifer 


penetration  depth,  as  will  be  explained 
later,  is  dependent  upon  the  facility 
width. 

•  Y  represents  the  distance  from  the 
disposal  site  to  a  compliance  point 
where  the  predicted  concentrations  of 
the  diluted  toxicants  are  compared  to 
the  appropriate  health-based  standards; 
this  term  is  also  expressed  in  meters. 
The  Agency  has  selected  a  value  of 
152.4  m  (500  ft)  for  this  parameter.  The 
rationale  for  the  selection  of  this  value 
is  presented  in  section  3,  Assumptions 

Incorporated  into  the  Ground-water 
Model, 

•  X  represents  the  length  of  the 
landfill  trench  that  could  accommodate 


the  volume  of  the  waste  being 
evaluated;  this  term  is  also  expressed  in 
meters.  For  example,  if  1400  yd'  of 
waste  was  being  evaluated,  the  length  of 
the  trench  (X)  would  be  36  m,  since  1400 
yd*=37800  ft»=40  ft  *  8  ft  •  118.13  ft 
(118.13  ft=3e  m).  Values  for  X  are 
discussed  further  in  the  following 
section.  Definition  of  a  Maximum 
Volume. 

•  a,  and  Ot  represent  the  vertical  and 
transverse  dispersivities,  respectively. 
In  order  to  clarify  the  relationship 
between  dispersivity  and  other 
dispersion  terms,  the  following 
discussion  is  provided. 

Dispersion  refers  to  the  spreading  and 
mixing  caused  by  both  molecular 


BEST  COPY  AVAILABLE 
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diffusion  and  "mechanical"  mixing  due 
to  microscopic  variation  in  velocities 
within  individual  pores  of  a  porous 
medium.  In  a  genereil  form,  this  can  be 
expressed  as  * 

D=oXv+D*,  where 

D  :x  coefficient  of  hydrodynamic  dispersion. 

or  dispersion  coefHcient 
a=a  characteristic  of  the  porous  medium 

known  as  dynamic  dispersivlty  or  simply 

dispersivity 
v= average  linear  ground-water  velocity 
D*  scoeficient  of  molecular  diffusion  for  the 

solute  in  the  porous  medium. 
X^a  subscript  which  refers  to  the  direction 

being  considered.  For  example.  Ot.  the 

transverse  dispersivity,  relates  to 

dispersion  in  the  direction  perpendicular 

to  the  direction  of  ground-water  flow. 

Dispersion  in  the  vertical  direction  would 

be  Of 

In  many  ground-water  dispersion 
models,  ^e  molecular  difhision  term  is 
very  small  (generally  on  the  order  of 
10"*mVs)  in  comparison  to  the 
mechanical  mixing  term  and  is 
disregarded.  Such  is  the  case  with  the 
Agency's  model.  Thus,  dispersion, 
numerically  characterized  by  the 
dispersion  coefficient,  is  dependent 
upon  both  the  dispersivity  and  the 
average  linear  ground-water  velocity.  In 
the  case  of  transverse  dispersivity, 
therefore, 

a,=D,/v 

Hie  Ot  term  represents  the 
dispersivity  in  the  vertical  direction. 
Selection  of  values  for  these  terms  is 
described  in  Section  2  of  this  Appendix. 

Definition  of  a  Maximum  Volume 

Comment:  One  commenter  noted  that, 
although  the  Agency  has  recognized  the 
limitations  of  the  error  function  (erf)  as 
it  approaches  zero  [i.e.,  small  waste 
volume  cut-off),  the  Agency  has  failed  to 
address  the  upper  limits  of  the  error 
function.  That  is,  with  large  waste 
volumes  (i.e.,  those  in  excess  of  2000 
yd^,  the  X-term  error  function 
approaches  one.  Thus,  the  VHS  model 
would  predict  the  same  compliance 
point  concentration  for  any  waste 
exceeding  2000  yd^  which  is  probably 
not  a  realistic  prediction. 

Response:  Application  of  the  VHS 
model  leads  conclusion  that  a  larger 
volume  of  waste  may  not  be  delisted 
while  a  smaller  volume  of  the  same 
waste  would  be  delisted.  Since  the 
quantity  of  leachate  from  a  larger 
volume  of  waste  will  be  greater,  the 
model  predicts  that  a  large  waste 
volume  will  tend  to  have  a  greater 


"  Freeze.  R.A..  and  F.A.  Cherry,  Groundwater. 
Prenlice-HalL  Englewood  ClifTB.  NY,  1979. 


impact  on  an  underlying  aquifer.  The 
Agency  has  proposed  to  account  for  this 
increased  leachate  volume  in  only  one 
dimension  (X).  In  applying  the  VHS 
model  to  large  quantities  of  waste, 
however,  the  Agency  realized  diat  the 
single  trench  scentirio  may  not  always 
be  realistic.  In  practice,  once  a  trench 
reaches  some  maximum  length,  an 
adjacent  trench  probably  would  be 
constructed.  Thus,  rather  than 
increasing  the  trench  length  indefinitely, 
the  facility  width  (T)  would  be 
increased  as  successive  trenches  are 
required. 

The  Agency  agrees  with  the 
commenter  that  waste  in  excess  of  2,000 
yd*  probably  would  have  a  greater  than 
predicated  impact  at  the  compliance 
point.  The  Agency,  however,  currendy 
does  not  have  sufficient  information  to 
assess  this  impact  and  will  therefore 
continue  to  consider  the  scenario  of  a 
single  40-ft  wide  trench.  The  Agency  is 
gathering  additional  information  and.  if 
necessary,  will  modify  the  Z  term  in  the 
VHS  equation  to  address  the  addition  of 
successive  trenches.  A  separate  notice 
proposing  this  change  will  be  published 
in  the  Federal  Reg^ter  for  comment 
before  any  changes  are  made. 

2.  Modification  of  the  Dispersivity  and 
Penetration  Depth  Parameters  of  the 
VHS  Model 

The  Agency  received  a  nimiber  of 
comments  regarding  its  selection  of 
values  for  transverse  dispersivity  (ot) 
and  the  penetration  depth  (Z).  As  a 
result,  the  Agency  has  re-evaluated  the 
selection  of  Uiese  values  and  has 
modified  them  appropriately.  The 
Agency  believes  that  the  modifications 
more  accurately  represent  a  reasonable 
worst-case  situation.  The  following 
sections  present  a  discussion  of  the 
comments  received  regarding  these 
parameters  and  the  Agency's  response. 

Dispersivity 

Comment  Several  commenters  agreed 
that  the  value  selected  for  transverse 
dispersivity  in  the  proposal —  2m  — was 
reasonable.  They,  however,  also 
commented  that  there  are  two 
dispersivities  that  should  be  considered 
separately  in  the  VHS  model — 
transverse  (horizontal)  dispersivity  (aj 
and  vertical  dispersivity  (ox).  Further,  it 
was  stated  that  the  ratio  of  transverse 
dispersivity:  vertical  dispersivity  is  on 
the  order  of  10:1.  The  respondents 
suggested  that  the  vertical  dispersivity, 
therefore,  should  be  used  to  model  the  z- 
direction  (vertical)  spreading. 

Response:  The  Agency  agrees  with  the 
commenters  and  has  modified  the 
equation  to  incorporate  a  separate 


vertical  dispersivity  term  to  characterize 
vertical  spreading:  the  proposal  used 
horizontal  dispersivity  to  characterize 
both  vertical  and  horizontal  spreading. 
The  proposed  use  of  a  single 
dispersivity  term  (<xt)  to  characterize 
both  vertical  and  horitzontal  spreading 
was  based  upon  the  use  of  a  single  value 
for  dispersivity  in  the  source  document* 
Both  respondents'  comments,  however, 
included  explanations  (by  the  co-author 
of  the  source  document,  P.  Domenico) 
that  the  use  of  separate  terms  for 
vertical  and  horizontal  dispersivity  more 
accurately  describes  spreading  due  to 
transverse  dispersion. 

There  is  little  information  available 
for  determining  the  value  of  the  vertical 
dispersivity.  Mercer  and  Faust  *  have 
suggested,  however,  that  a,  for  sandy 
soils  ranges  from  1  m  to  10  m.  while 
other  researchers  have  proposed  a  value 
that  is  an  order  of  magnitude  less  that 
the  transverse  (horizontal)  dispersivity.* 
The  Agency,  after  careful  evaluation, 
has  selected  the  latter  for  use  in  the 
VHS  model  because  (1)  the  original 
proposal  assumed  a  soil  with 
intermediate  characteristics  {e.g.,  a  silty 
loam),  which  would  have  a  lower 
dispersivity  than  a  sandy  soil,  thus 
making  a  range  of  1-10  m  inappropriate, 
(2)  it  can  be  related  to,  and  made 
consistent  with,  the  value  used  for 
transverse  dispersivity,  and  (3)  it  allows 
for  a  reasonable  worst-case  estimate 
{i.e,  the  smaller  o^  the  more 
conservative  the  estimate  for  C,).  Based 
upon  this  assumption,  the  Agency  will 
use  a  value  of  0.2  m  for  vertical 
dispersivity  [i.e.,  o,=at/l0=2  m/ 
10=0.2).  As  a  result,  the  vertical 
spreading  term  in  the  VHS  model  will  be 

erf(Z/(2(a,Y)"l). 

werea,=0.2m. 

Penetration  Depth:  The  Z  Parameter 

Comment.  Two  commenters 
recommended  that  the  Agency  use  a  less 
arbitrary,  more  reliable  method  for 
estimating  the  penetration  depth  (Z). 
Another  commenter  stated  that  there  is 
no  physical  basis  for  the  equation  used 
by  the  Agency  to  calculate  Z  and 
suggested  the  Agency  use  an  alternate 
equation  which  does  have  a  physical 
basis.  In  particular,  one  of  the 
commenters  suggested  that  the  Z 
parameter  can  best  be  described  by  the 
following  expresssion:^ 


*  See  footnote  1. 


'Mercer.  J.W.  and  C.R.  Fau«t.  T981.  "Groundwater 
Modelling."  National  Water  Well  Astociation. 

•Comment  by  P.A.  Domenico  to  the  Chemical 
Manufacturers  Association  (April  24. 1985). 

'See  footnote  a 
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Z=(a.YT  '• 

where 

a,= vertical  dispersivity 

Y'=width  of  the  facihty  in  the  direction 

parallel  to  the  direction  of  ground-water 

flow 

Response:  The  Agency  has 
reconsidered  the  proposed  value  for  the 
penetration  depth  (Z)  and  agrees  with 
the  commentere  that  a  better  estimate  of 
Z  can  be  obtained  by  using  the 
suggested  approach.  The  Agency, 
therefore,  has  adopted  the  approach 
because  it  allows  the  value  of  Z  to  be 
consistent  with  the  values  selected  for 
the  dispersivity  terms,  and  it  is 
consistent  with  the  estimation  of  Z  using 
the  source  document 

The  adopted  Z-term  modification 
affects  only  the  vertical  spreading  term 
in  the  VHS  model.  Incorporation  of  this 


expression  for  Z,  along  with  the 
modifications  to  the  dispersivity  terms 
described  previously,  results  in  the 
following  expression  for  the  vertical 
spreading  terms: 

erf((a.Y')«^V(2(a.Y)»»)) 

This  expression  can  be  reduced  to 

erf((Y7(4Y))»'). 

As  a  result  of  these  changes,  the 

modeling  equation  can  be  expressed  as: 

Cy =C.  erf  {(Y7(4Y))  »^  erf  (X/(4(a.Y)  »»)) 

where 

Y'  is  the  width  of  a  single  trench  taken  as  12.2 

meters 
Y  is  the  distance  to  the  receptor  point  taken 

as  152.4  meters 
Ot  is  the  transverse  dispersivity  taken  as  2 

meters. 
Co  is  the  leachate  concentration  taken  from 

the  petition. 


X  is  the  trench  length  which  is  calcuated  from 
the  waste  volume  disposed  either  on  a 
yearly  basis  or  on  a  one-time  basis  if  it  is 
a  one-time  exclusion. 

(The  rationale  for  selection  of  12.2  m  (40 
ft)  and  152.4  m  (500  ft)  and  Y'  is 
explained  in  50  FR  7882)  X  is  calculated 
by  dividing  the  waste  volume  by  320  ft* 
(29.7  m*)  which  is  the  cross  sectional 
area  of  the  trench.  Since  X  and  Co  are 
the  only  variables,  Figure  2  illustrates 
the  range  of  dilution  available  with 
increasing  waste  volume.  For  small 
volumes  of  waste  (<475  yd*)  a  minimum 
trench  length  of  40  ft  (12.2  m)  is 
considered.  This  results  in  the  maximum 
dilution  factor  of  32,  which  is  reflected 
in  Figure  2.  The  consideration  of  this 
minimum  trench  length  is  discussed  in 
50  FR  7882. 
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S.  AssumptioDs  Incorporated  Into  the 
Ground- Watw  Model 

A  majority  of  respondents  expressed 
concern  over  the  validity  of  the 
assumptions  and  assertions 
incorporated  into  the  model. 
Respondents  questioned  the 
consideration  of  selected  parameters 
and  the  omission  of  others.  Several 
commenters  recommended  that 
attenuation  and  travel  time  of  the 
contaminants  in  the  aquifer,  prior 
contamination  and  co-disposal  of  the 
subject  waste  with  other  industrial 
wastes,  precipitation  of  metals  in  the 
environment,  permeability  of  the  aquifer 
and  liner,  and  aquifer  rechai^e  be 
addressed  on  a  site-specific  basis  in  the 
model.  The  following  sections  present 
the  comments  and  the  Agency's 
response. 

Well  Placement 

CommenL  Several  commenters 
challenged  the  location  of  the  receptor 
well  as  estabhshed  by  the  Agency  [i.e., 
500  ft  directly  downgradient  of  a 
landfill).  Respondents  were  concerned 
that  well  placement  represented  an 
"absolute"  rather  than  a  "reasonable" 
worst-case  situation. 

Response:  The  VHS  model,  as 
proposed,  assumed  that  the  disposal 
facility  is  directly  upgradient  from  the 
receptor  and  that  the  receptor  is  at  the 
very  top  of  the  aquifer.  The  commenter 
is  correct  in  pointing  out  that  such  a 
position  for  a  well  is  an  absolute  worst- 
case  for  this  one  assumption.  This 
conflguration  has  a  reasonable 
likelihood  of  occurring,  however,  and 
thus  the  assumption  is  consistent  with 
the  Agency's  endeavor  to  establish  a 
reasonable  worst-case  situation. 
Landfills  such  as  the  Flemington 
Landfill,  in  Wihnington,  N.C..  the 
Pemberton  Landfill,  in  Pemberton.  N.J., 
the  Eastside  Colby  Landfill  in  Ponca 
City,  OK.,  the  Gems/Amader  Landfill,  in 
Glouchester  Township,  N.J.,  are  only  a 
few  of  the  landfills  that  have 
contaminated  drinking  water  wells 
downgradient  of  the  facility.  While  it 
has  not  been  determined  whether  these 
wells  were  exactly  positioned  to  receive 
the  maximum  concentration  of 
contaminant  contaminated  wells  are 
typically  positioned  sufficiently  within  a 
contaminant  plume  to  receive 
observable  amounts  of  the  contaminant 
U.e..  a  contaminated  well  will  generally 
be  positioned  well  within  the  migrating 
plume).  The  Agency,  therefore, 
continues  to  believe  that  a  receptor 
point  situated  to  receive  the  highest 
concentration  of  contaminant  is  likely  to 
occur  and  will  continue  to  make  this 
assumption. 


Establishment  of  Well  Distance:  The  Y 
Parameter 

Comment'  One  respondent 
recommended  that  EPA  consider 
establishing  a  receptor  distance  of  1000 
ft  since  55%  of  the  states  surveyed  fell 
into  this  category. 

Response:  To  ensure  that  the  results 
of  the  model  are  conservative,  the 
distance  to  the  receptor  (Y)  is 
minimized.  As  discussed  in  the  proposal, 
according  to  a  survey  of  State  solid  and 
hazardous  waste  agencies,  24%  of  the 
states  polled  estimated  that  the  closest 
drinking  water  wells  are  less  than  500  ft 
fit)m  a  municipal  landfill  while  21% 
believe  that  the  closest  well  is  between 
500  and  1000  ft  away;  55%  of  the  states 
estimated  that  the  wells  are  greater  than 
1000  ft  from  a  municipal  landfill. 'The 
respondent,  in  making  its 
recommendation,  provided  httle 
justification  in  selecting  a  receptor 
distance  of  1,000  ft.  The  Agency 
continues  to  believe  that  500  ft  is  a 
reasonable  worst-case  value  since 
approximately  one-fourth  (24%)  of  the 
survey  respondents  claimed  that 
drinking  water  wells  were  located  less 
than  500  ft  ft^m  a  landfill.  The  Agency, 
in  addition,  believes  that  500  ft  is  a 
reasonable  value  since  this  distance 
was  also  assumed  for  the  EP  Toxicity 
Characteristic* 

Sliding  Regulatory  Scale 

Comment-  The  VHS  model  (as 
proposed)  assumes  a  ten-to-fifty-fold 
dilution  of  the  contaminant  as  it  enters 
the  aquifer.  This  variable  dilution  factor, 
or  sliding  regulatory  scale,  was 
described  by  one  commenter  as 
imprecedented  and  unreasonable.  The 
commenter  further  claimed  that 
contaminants  in  the  "real  world"  may 
be  diluted  to  several  thousand  times  less 
than  their  initial  concentrations. 

Response:  The  Agency  agrees  with  the 
commenter  that  under  certain  conditions 
a  contaminant  may  be  diluted  to  several 
thousand  times  less  than  its  original 
concentration.  This  would  most  likely 
occur  at  a  site  that  is  designed  to  limit 
lpal;age  [e.g.,  a  Subtitle  C  facility). 
Delisting  decisions,  however,  consider 
that  wastes  will  not  be  managed  in  such 
a  controlled  setting.  Such  dilution  also 
might  occur  at  a  particularly  large  or 
permeable  aquifer.  The  Agency  is 
modeling  a  reasonable  worst-case, 
hence,  a  narrower  range  of  dilution  is 
available.  The  sliding  regulatory  scale 
used  in  the  VHS  model  is  in  accord  with 
the  Agency's  contention  that  the 


'Utier  report  from  C.  Gaunt  SAIC  to  Jim  Poppiti. 
EPA.  November  1, 1964. 

•See  Background  Document  for  EP  Toxicity 
Characteristic  December.  198a 


potential  hazard  of  a  large  volume  of 
waste  will  be  greater  than  a  smaller 
volume  of  waste  with  identical 
composition.  The  VHS  model  assumes 
that  the  larger  the  volume  of  waste,  the 
greater  the  amount  of  toxicant  available 
to  reach  the  receptor  well.  For  this 
reason,  the  Agency  believes  that  a 
sliding  regulatory  scale  correctly 
predicts  different  levels  of  hazard  for 
large  and  small  volume  wastes. 

The  Agency  also  believes  that  the  use 
of  a  sliding  scale  does  have  precedent. 
For  example,  effluent  limitations 
guidelines  and  standards  for  different 
industries,  established  by  regulations 
developed  under  the  Clean  Water  Act, 
allow  the  discharge  of  different  effluent 
concentrations  depending  on  the 
industry,  available  technology,  and  total 
effluent  flow.  This  regulatory  approach 
results  in  a  sliding  scale.  The  Agency, 
therefore,  concludes  that  a  sliding 
regulatory  scale  is  not  unprecedented. 

Dilution:  Initial  and  Groundwater 

Comment:  One  commenter 
characterized  the  Agency's  decision  to 
assume  a  fixed  amount  of  ground  water 
available  for  contaminant  dilution  as 
unrealistic.  The  commenter  stated  that 
the  receptor  point  represents  only  a 
small,  finite  portion  of  the  aquifer  which 
is  affected  by  the  leachate  from  the 
waste.  The  commenter  further  asserted 
that  the  area  of  the  aquifer  afiected  by 
the  waste  leachate  will  increase  if  the 
volume  of  waste  increases.  They  further 
argue,  however,  that  the  specific  impact 
at  any  given  receptor  point  will  not  be 
affected. 

Response:  Aquifers  are  usually 
confined  in  the  vertical  (z)  direction  (due 
to  underlying  non-porous  media),  but  are 
relatively  unconfined  in  the  transverse 
(x)  direction.  The  volume  of  water  in  an 
aquifer,  therefore,  may  be  quite  large. 
Since  the  acquifer  is  confined  in  the 
vertical  direction,  there  is  only  a  finite 
amount  of  water  available  for  dilution 
over  the  distance  fit)m  the  waste  to  the 
receptor  point.  The  Agency  agrees  with 
the  commenter  that  a  fixed  volume  of 
water  available  for  dilution  is 
unrealistic  over  the  entire  length  of  the 
aquifer.  The  Agency  believes,  however, 
that  it  is  quite  reasonable  and  consistent 
to  recognize  that  there  is  only  a  finite 
volume  of  water  in  an  aquifer  between 
the  waste  and  the  receptor  point.  For 
this  reason,  the  Agency  does  not  beheve 
that  this  concern  warrants  modification 
of  the  model. 

Travel  Time 

Comment-  One  respondent  challenged 
the  validity  of  using  the  VHS  model  to 
evaluate  a  scenario  in  which  a 
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contaminant  might  travel  500  ft  in  100 
years. 

Response:  The  Agency  recognizes  that 
contaminants  may  take  many  hundreds 
of  years  to  travel  the  500  ft  established 
as  the  distance  to  the  nearest  receptor. 
Metals  are  extremely  persistent  hi  the 
environment,  however,  and  will  not 
degrade.  When  the  VHS  model  was 
proposed,  the  Agency  assumed  no 
degradation  over  time,  since  the 
contaminants  under  consideration  were 
metals.  The  Agency  also  indicated, 
however,  that  degradation  will  be  a 
major  part  in  evaluating  the 
concentration  of  the  contaminant  at  the 
compliance  point  when  organics  are 
considered,  especially  those  that  are  not 
very  persistent.  In  that  case,  travel  time 
will  be  important.  The  Agency  does  not 
believe  that  this  concern  warrants 
modification  of  the  model  forlnetals. 

Attenuation 

Comment-  Several  respondents 
challenged  the  Agency's  disregard  of 
attenuation  factors.  One  commenter 
claimed  that  the  Agency's  disregard  of 
attenuation  is  an  "absolute,"  not  a 
reasonable,  worst-case  approach. 

Response:  The  Agency  disagrees  and 
points  out  that  attenuation  was 
considered.  Based  on  the  Agency's 
evaluation,  it  was  believed  that 
assuming  no  attenuation  is  a  reasonable 
worst  case.  In  particular,  the  degree  of 
attenuation  a  chemical  compound  will 
exhibit  in  soil  is  primarily  a  function  of 
the  physical  and  chemical  properties  of 
the  compound  under  investigation,  the 
physical  and  chemical  properties  of  the 
soil  environment,  and  climatic 
parameters  such  as  precipitation 
quantity  and  intensity.  In  general, 
attenuation  may  be  considered  as  the 
sum  of  several  processes  functioning 
simultaneously:  (1)  Sorption  and 
desorption,  (2)  leaching  and  diffusion, 
and  (3)  transformation  and  degradation. 
The  first  two  processes  influence  the 
retardation  of  the  chemical;  the  last 
influences  the  degree  of  persistence. 
Inorganic  contaminants,  such  as  metals, 
are  substances  which  undergo 
transformation  and  complexation,  but 
do  not  degrade  in  the  environment. 
Thus,  they  are  likely  to  escape  into  the 
environment.  In  fact,  in  the  proposal,  the 
Agency  pointed  out  that  numerous 
studies  have  demonstrated  that,  when  a 
solution  containing  a  metal  is 
continuously  applied  to  a  soil  column, 
the  metal  eventually  "breaks  through". 
That  is,  the  concentration  of  metal 
entering  is  exactly  equal  to  the 
concentration  exiting.  Due  to  the  wide 
variability  in  attenuation  dynamics  and 
the  need  to  employ  a  conservative 
approach,  therefore,  the  Agency  has 


chosen  not  to  modify  the  application  of 
the  VHS  model  to  consider  the 
attenuation  of  inoiganic  contaminants. 
The  Agency  will  address  attenuation 
dynamics,  as  they  apply  to  organics.  in 
an  upcoming  notice. 

Hydrolysis  and  Biodegradation  Rates 

Comment:  Concern  was  expressed  by 
a  number  of  respondents  that  the  effects 
of  hydrolysis  and  biodegradation  rates 
of  organics  should  be  incorporated  into 
the  model.  These  respondents  requested 
that  the  Agency  clarify  its  approach  to 
consideration  of  these  effects.  One 
commenter  noted  that  some  ground- 
water transport  models  do  not  account 
for  hydrolysis  and  biodegradation 
kinetics,  and  suggested  that  the  input 
concentration.  C,.  could  be  reduced  by 
an  appropriate  factor  to  account  for 
these  processes. 

Response:  As  the  Agency  indicated  in 
the  proposal,  the  persistence  and 
attenuation  of  organic  contaminants 
(with  regard  to  hydrolysis  and 
biodegradation  rates)  will  be  considered 
when  the  overall  delisting  approach  is 
expanded  to  include  evaluation  of 
organic  wastes.  The  Agency  will  present 
an  explanation  of  these  considerations 
in  that  notice,  and  vtrill  specifically 
request  comments  on  this  approach  at 
that  time. 

Precipitation  of  Metals 

Comment-  Comment  was  received 
addressing  the  VHS  model's  disregard 
for  the  precipitation  of  metals. 
Specifically,  the  commenter  felt  that  the 
model  uses  metal  concentrations  that 
are  artifically  high. 

Response:  The  Agency  considered 
metal  precipitation  as  a  possible 
attenuative  mechanism  for  metals  and 
believes  that  precipitation  of  some  metal 
species  will  occur  in  some  sites.  The 
Agency  has  not  yet  developed  a  way  to 
quantify  this  phenomenon  in  a  general 
model.  The  Agency  is  attempting  to  do 
so  as  part  of  the  work  on  the  land 
disposal  restrictions  rule.  If  metal 
precipitation  is  modeled  as  part  of  that 
effort,  the  Agency  then  will  consider 
revising  the  VHS  model. 

Saturated  Soils 

Comment-  The  Agency's  decision  to 
assume  that  soils  are  sat\irated  was 
challenged  by  respondents.  One 
respondent  claimed  that  is  some  areas 
the  water  tables  are  often  several 
hundred  feet  deep  and  soils  are,  for  the 
most  part,  unsaturated.  The  commenter 
recommended  that  the  Agency 
reconsider  this  assumption  and  perhaps 
incorporate  site-specific  information  in 
the  model. 


Response:  The  Agency  agrees  with  the 
commenter  that  at  some  sites  the  soils 
may  not  become  saturated.  This 
assumes,  however,  proper  management 
of  the  waste.  As  discussed  earlier,  the 
criteria  for  delisting  are  designed  to 
ensure  that  the  waste  will  not  present  a 
substantial  hazard  to  human  health  and 
the  environment  if  it  is  improperly 
managed.  The  VHS  model  developed  is 
tailored  to  such  an  approach  [i.e.,  the 
decision  to  adopt  the  model  is  based  on 
the  Agency's  knowledge  that  the  soils  at 
many  sites  become  saturated  and  the 
Agency's  intention  to  establish  a 
reasonable  worst-case  scenario  for 
petition  review). 

Waste  Spreading 

Comment-  One  commenter  argued 
that  the  Agency  has  characterized  the 
effects  of  waste  spreading  incorrectly. 
This  commenter  argued  that  spreading 
the  waste  over  a  large  area  reduces  the 
hazard  to  drinking  water  sources.  The 
commenter  claims  that  if  "X"  amount  of 
waste  is  spread  over  a  larger  area,  the 
waste  will  yield  more,  but  less 
concentrated,  leachate  than  would 
result  if  the  same  amount  of  waste  were 
spread  over  a  smaller  area. 

Response:  The  Agency  disagrees  with 
the  commenter's  assertion  that 
spreading  the  waste  over  a  larger  area 
poses  less  of  a  hazard.  For  example,  if  a 
waste  that  has  a  concentration  of  5000 
ppm  lead  and  leaches  1  ppm  of  the  lead 
was  placed  in  an  8-ft  hi^  column  with  a 
1-ft*  cross  section,  every  cubic  foot  of 
liquid  that  entered  the  column  would 
generate  1  ft*  of  leachate  containing  1 
ppm  of  lead;  this  assumes  that  the  liquid 
passing  through  the  column  comes  into 
equilibrium  with  the  waste.  If  the 
experiment  was  repeated  using  eight  1-ft 
high  columns,  6-ft'  of  water  (containing 
1  ppm  of  lead,  again  assuming 
equilibrium)  would  be  collected.  Eight  fi* 
of  leachate  containing  1  ppm  of  lead  will 
have  more  of  an  effect  on  an  aquifer 
than  1  ft*  at  the  same  concentration. 
This  condition  will  hold  until  one 
spreads  the  waste  so  thinly  that  the 
equilibrium  condition  no  longer  exists. 
In  order  for  this  to  exist  the  waste  in  the 
example  above  would  need  to  be  spread 
to  a  thickness  of  about  0.02  inches.  Since 
spreading  a  waste  this  thin  is  not 
routinely  done,  the  Agency  beUeves  that 
spreading  is  often  more  hazardous,  not 
less. 

Unlined  Municipal  Landfill 

Comment-  Concern  was  raised  over 
the  Agency's  assumption  that  wastes 
are  disposed  of  in  unlined  municipal 
landfills.  The  commenter  questioned  the 
validity  of  this  assumption,  arguing  that 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  5ft  Na  229  /  Wednesday.  November  27.  1985  /  Rules  and  Regulationg 


many  states  do  not  allow  disposal  of 
industrial  wastes  at  municipal  landfills, 
and  that  others  require  that  municipal 
fills  be  lined. 

Response:  The  A^ncy  recognizes  that 
some  municipal  landfills  have  liners  or 
other  protective  devices.  The  delisting 
decision  at  the  Federal  level,  however, 
is  based  upon  whether  or  not  the  waste 
exhibits  potential  hazard  in  a  non-RCRA 
setting.  We  believe  this  assumption  is 
reasonable  since  once  a  waste  is 
delisted,  the  waste  may  be  managed  at 
any  type  of  facility,  induding  an  unlined 
municipal  landfill.  States  that  have 
delisting  programs  may  choose  to 
modify  this  assumption  of  the  VHS 
model  to  reflect  the  standards  imposed 
by  their  respective  regulations.  The 
Agency  believes,  however,  that  an 
unlined  municipal  landfill  adequately 
represents  a  reasonable  worst-case 
situation  in  the  Federal  regulatory 
context. 

Definition  of  Co 

Comment  The  definition  of  the 
contaminant  concentration  (C,]  was 
challenged  by  one  respondent  The 


commenter  explained  that  the 
concentration,  C..  of  the  Domenico- 
Paldauskas  version  of  the  model  was- 
defined  as  the  contaminant 
concentration  aa  measured  at  the  waste 
boundary,  while  the  Agency  defined  C, 
as  the  EP  toxicity  leacbate 
concentration  of  the  contaminant.  The 
commenter  further  stated  that  equating 
these  two  concentrations  means 
ignoring  the  physical  processes  [e.g., 
transverse  dispersion]  upon  which  the 
model  is  based.  An  alternate 
calculation,  one  incorporating  the 
leachate  and  ground-water  velocity,  was 
presented.  The  commenter  also  noted 
that  the  concentration  of  the 
contaminant  in  the  aquifer  may  vary 
with  the  penetration  depth  (Z)  and, 
therefore,  the  predicted  concentration  at 
the  receptor  well  will  be  somewhat 
higher  than  actually  observed. 

Response:  After  evaluating  these 
comments,  the  Agency  has  conduded 
that  the  conmienter  is  correct  and  that 
Co  should  be  taken  as  the  concentration 
at  the  waste  boundary.  The  Agency 
contends,  however,  that  Co  will,  in  fact, 
be  the  EP  leachate  concentratioB  at  the 


waste  boundary  in  the  uppermost 
portion  of  the  aquifer. 

More  spedfically,  if  one  considers  a 
leachate  moving  into  an  aquifer  at  a 
velodty  Ve  and  the  groundwater  moving 
at  an  average  velocity  V  the  mass  of 
pollutant  entering  the  aquifer  at  a  given 
time  t  will  be 

Mass  Entering  =  V,  X  Y'  C» 

where  C,p  is  the  EP  leachate 
concentration.  (See  figiue  3). 

The  mass  exiting  will  be 
Mass  Exiting  =  V  X  Z  C, 

Now  we  also  know  that: 

Y'  =  V  t  and; 
Z  =  V.t 

where  t  is  time 
By  substitution  we  find  that 

Mass  Entering  =  V,  x  V  t  C„  and: 
Mass  Exiting  =  V  V.t  C, 

Since  the  Mass  Entering  must  equal 
the  Mass  Exiting  [i.e.,  conservation  of 
mass,  or  mass  balance) 

We  find  that 
C.P  =  C,: 
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Figure  3.  The  Relationship  Of  Contaminant 

Concentration  At  The  Waste  Boundary 

To  Leachate  Concentration 


Receptor  Point 


Furthermore,  the  Agency  performed 
an  analysis  of  the  spreading  from  a 
sequence  of  sources  that  are  aligned 
front  to  back  for  a  distance  of  40  ft.  [i.e., 
the  tvridth  of  the  assumed  trench).  In  this 
analysis  the  concentration  at  waste 
boundary  was  estimated  by  adding  up 
the  contribution  from  each  source.  We 
found  that  the  difference  in  the 
concentration  along  z  from  the  top  of  the 
aquifer  to  1.6  m  [i.e.,  the  assumed  value 
for  Z)  is  approximately  10%  and  that  the 
predicted  concentration  at  the  top  is  .85 
C,.  This  analysis  is  in  the  public  docket 
to  today's  rule.  Given  the  fact  that  these 
values  were  arrived  at  by 
approximation  and  that  a  more  rigorous 
treatment  leads  one  to  conclude  that  Co 
is  equal  to  the  EP  leachate 
concentration,  the  Agency  believes  that 
the  EP  leachate  concentration  should 
contmue  to  be  used  for  Co- 


4.  General  Commeots  Regarding  the 
VHS  Model  Approach 

The  Agency's  general  approadi  to  the 
evaluation  of  delisting  petitions  was 
endorsed  by  the  majority  of  those 
responding.  Most  respondents  favored 
the  use  of  a  ground-water  transport 
model  in  delisting  petition  evaluation. 
Two  respondents  challenged  the  over-all 
approach,  however.  One  argued  that  the 
evaluation  does  not  consider  the 
benefits  of  specific  waste  treatment 
options.  The  other  commenter  felt  that 
the  model  did  not  address  site-specific 
factors  [e.g^  waste  permeability,  high 
attenuation  potential]  w4iich  affect 
hazard  potential  and,  therefore,  these 
factors  are  not  addressed  at  all.  Other 
commenters  felt  that  the  use  of  the  VHS 
model  is  overly  conservative  and  places 
an  unnecessary  bias  against  large 
volume  wastes.  _ 


Consideration  of  Benefits  of  Waste 
Treatment 

Comment:  As  pointed  out  above,  one 
commenter  argued  that  because  the 
Agency  does  not  evaluate  a  waste's 
permeability  and  attenuative  capacity,  it 
ignores,  to  a  large  extent  benefits 
derived  from  waste  fixation  or 
stabilization.  This  commenter  believes 
that  permeability  and  attenuative 
capacity  should  be  factored  into  the 
Agency's  analysis  or  that  the  Agency 
should  grant  a  variance  from  the  use  of 
the  VHS  model  for  stabilized  waste. 

Response:  The  Agency  agrees  with  the 
commenter  that  the  overall  permeability 
of  stabilized  waste  is  generally  not 
taken  into  account  as  part  of  the 
delisting  evaluation.  As  part  of  the 
Agency's  required  testing,  the  waste  is 
usually  ground  to  pass  through  a  9.5  mm 
sieve  and  in  some  cases  is  ground  to  100 
mesh.  Thus,  permeability  is  not  a  factor 
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in  the  evaluation.  These  grinding 
requirements  are  included  because 
wastes  are  normally  broken  up  during 
routine  waste  management.  The  extent 
to  which  the  waste  is  ground  reflects  the 
particular  type  of  management  a  waste 
might  experience.  (The  9.5  mm  value  is 
required  for  the  EP  test,  which  assumes 
a  municipal  landfill,  while  the  100  mesh 
value  simulates  a  stabilized  waste  that 
has  undergone  a  large  number  of  freeze 
and  thaw  cycles  and  reverts  back  to  a 
powdered  form.)  The  Agency  believes 
that  permeabihty  can  be  taken  into 
account,  however,  if  it  can  be 
demonstrated  that  a  stabilized  waste, 
regardless  of  management,  will  remain 
as  a  monolithic  material  or  maintain  a 
low  permeability  regardless  of  physical 
state.  The  Agency  does  not  know  of  a 
test  method  that  will  demonstrate  these 
properties.  The  Agency  will,  therefore, 
continue  to  assume  that  all  wastes  will 
break  up  during  routine  management 
and  not  incorporate  a  permeability 
factor.  If  a  test  becomes  available,  or  if 
a  petitioner  can  demonstrate  that  his 
material  will  remain  stable  in  the 
environment,  then  the  Agency  will 
reconsider  the  grinding  requirements. 

The  VMS  Model  as  Overly  Conservative 

Comment  Comments  regarding  the 
use  of  the  VHS  model,  in  general,  were 
concerned  with  the  Agency's  effort  to 
predict  a  reasonable  worst-case 
scenario.  Four  of  the  respondents 
described  the  VHS  model  as  overly 
conservative.  One  respondent  claimed 
tiiat  the  cumulative  effect  of  using  the 
most  conservative  assumptions  for  each 
viiriable  is  too  conservative  overall. 
Another  respondent  stated  that  the  use 
of  worst-case  assumptions  is  defensible 
only  if  site-specific  conditions  are 
unloiown. 

Response:  It  was  the  intention  of  the 
Agency  to  propose  a  conservative 
model.  The  Agency  must  consider  that 
wastes,  once  they  are  exempt  from 
hazardous  waste  conb^l,  may  be 
disposed  of  in  any  available  non- 
Subitide  C  facility.  In  the  development 
of  the  VHS  model  as  proposed,  the 
Agency  considered  reasonable  worst- 
case  management  scenarios,  established 
ranges  of  variables  according  to  these 
scenarios,  and  subsequenUy  selected 
what  it  believed  were  reasonable  values 
from  these  ranges.  In  selecting  these 
values,  the  Agency  did  not  always  select 
the  worst  case  for  each  variable  since 
several  of  the  parameters  are  direcUy 
related  [i.e..  once  a  value  for  a  particular 
variable  is  established,  it  narrows  the 
range  of  values  that  may  be  selected  for 
other  variables).  This  sort  of  off-setting 
effect  applies  when  considering  how  the 
waste  is  placed  into  the  landfill.  If  the  X 


dimension  is  maximized,  then  Y'  will  be 
minimized  and  vice  versa. 

The  commenter  does  have  a  valid 
point,  however,  that  when  selecting 
variables  with  a  given  likelihood 
(probability),  the  end  result  reflects  the 
combined  likelihood  of  all  of  those 
variables.  If,  as  a  hypothetical  example, 
it  is  considered  that  aquifers  with  a 
dispersivity  of  2  m  may  represent  only 
1%  of  the  aquifers  in  the  United  States 
and  that  receptor  points  will  be  500  ft 
from  a  disposal  site  24%  of  the  time,  then 
the  combined  probability  of  observing  a 
receptor  500  ft  from  a  disposal  site  with 
a  dispersivity  of  2  m  is  0.24%  assuming 
that  the  variables  are  independent.  If 
more  variables  are  added  with  low 
probabilities,  then  the  likelihood  of 
actually  observing  a  site  that  matches 
the  assumptions  in  the  model  becomes 
extremely  small. 

In  this  regard  we  have  attempted  to 
estimate  probabilities  for  some  of  the 
variables  that  are  fixed  in  the  model;  the 
Agency  has  attempted  to  determine  the 
distribution  of  at.  Y',  and  Y,  in  order  to 
define  the  overall  probability  of 
observing  the  case  as  presented  by  the 
model. 

Some  investigators  "have  noted  that 
longitudinal  dispersivity,  a^  is  strongly 
dependent  on  the  travel  distance  and 
can  be  used  to  calculate  at.  These 
investigators  have  suggested  that  a,  is 
equal  to  0.1  Y.  More  recently,  Gwen  et 
al. "  completed  a  detailed  theoretical 
analysis  and  suggested  a  similar 
expression. 
a,=0.(»3*Y-»-a007 

Many  experimental  data  are  in 
agreement  with  the  values  obtained  by 
these  two  estimation  methods." 
Transverse  dispersivity,  Ct,  has  been 
studied  to  a  lesser  degree  but  its 
magnitude  is  know  to  be  less  than 
longitudinal  dispersivity  and  is  also 
dependent  on  scale  (the  distance  over 


"PickeiM,  JJ.  and  C£.  Gri«ah.  1961.  Scale- 
Dependent  Dispenkm  in  a  Stratified  Granular 
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Vol.  16,  No.  1,  pp.  145-156;  and  Anderson,  M.P.  1979. 
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Vol.  9,  Issue  2.  pp.  97-156. 


which  it  is  measured) "Typically,  the 

ratio  of  a,  to  at  centers  about  the  value 

3. "If  one  use  Y= 152.4  m  and  the  above 

relationships,  then 

and  since 

a,=.l  *  152.4  m 

a,=15.2m 

a.=(V4)*a, 

a,=(V4)*  15.2  m 
a,=5in 

a  mean  vaKie  of  5  m  is  obtained  for  Ot 
(as  it  is  typically  one-third  of  the  value 
derived  for  a,).  The  Agency  is  using  2.0 
m  as  the  value  for  a,  which  is  slightiy 
more  conservative.  While  the  Agency 
does  not  know  the  actual  distribution  of 
at  in  the  United  States,  since  the  ratio  of 
a,  to  at  centers  around  3,  this  estimation 
would  indicate  that  an  a,  less  than  5  is 
likely  to  be  observed  over  half  the  time 
at  a  distance  of  152.4  meters.  We  believe 
that  actually  observing  at  of  2  m  is  very 
likely. 

The  actual  distribution  of  the  distance 
from  the  landfill  to  the  receptor  is 
currently  unknown.  If  the  data  from  the 
survey  are  used,  however,  then  one  can 
estimate  that  0.24  is  the  probability  of 
finding  a  receptor  within  500  ft  of  a 
disposal  site.  As  noted  above,  the 
Agency  also  surveyed  the  states  as  to 
the  range  of  trench  widths  that  were 
used  in  their  states.  The  40  ft  value 
selected  was  one  that  was  in  the  range 
of  the  largest  number  of  states  and 
therefore  is  very  likely  to  be  found. 
Fiulhermore  the  40  ft  value  was  selected 
in  order  to  maximize  X,  which  makes 
the  model  more  conservative  then  using 
larger  values  for  trench  width.  Now  if 
we  assume  that  a  dispersivity  of  2  m  or 
less  is  found  about  half  the  time,  since  it 
is  close  to  5  m  which  is  a  mean  value,  a 
40  ft  trench  is  found  half  the  time  and  a 
receptor  within  500  ft  is  found  24%  of  the 
time,  the  combined  probability  is  about 
6%.  This  probability  indicates  that  the 
scenario  assumed  by  the  Agency  can  be 
found  almost  10%  of  the  time  for  people 
who  live  near  the  disposal  site.  It  is 
believed  that  such  a  probability  reflects 
a  reasonable  and  not  an  absolute  worst 
case.  The  Agency,  therefore,  believes 
that  the  assumptions  are  reasonable  and 
they  will  not  be  changed  except  as 
indicated  earlier  in  the  preamble. 

The  Agency  is  aware,  however,  that 
other  assumptions  incorporated  into  the 
model  will  tend  to  make  it  more 
conservative.  For  example,  the 
assumption  made  for  the  placement  of 
the  receptor  at  the  point  to  receive  the 
highest  concentration,  the  orientation  of 
the  trench  and  minimum  cell  size,  etc. 
make  the  model  more  conservative. 


"See  footnote  12. 
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The  Agency  has  not  yet  undertaken  a 
study  to  determine  what  the  probability 
distribution  is  for  these  assumptions.  As 
stated  above,  the  Agency  recognizes 
that  these  assumptions  will  cause  the 
model  to  be  mere  conservative, 
however,  we  do  not  currently  know  to 
what  extent.  The  Agency  intends,  as 
will  be  explained  blow,  to  study  these 
assumptions  in  light  of  actual 
distribution  information  and  propose  to 
make  any  changes  that  are  appropriate. 
For  the  present  however,  the  Agency 
intends  to  make  timely  delisting 
decisions  (as  required  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984) 
using  the  VHS  model  as  explained  in 
this  notice. 

Bias  Against  Ltuge-Voiume  Wastes 

Comment-  Additional  challenges 
addressed  the  VHS  model's  treatment  of 
large-volume  wastes,  as  well  as  the 
assumption  that  wastes  are  disposed  on 
an  annual  basis.  These  respondents 
claimed  that  the  Agency  was  creating  an 
indefensible  bias  against  large-volume 
hazardous  waste  generators. 

Response:  It  was  not  the  Agency's 
intention  to  create  a  bias  against  large 
volumes  of  hazardous  waste.  The 
Agency  recognizes,  however,  that  large 
sources  of  waste  which  leach  a 
contaminant  at  a  particular  level  wiU 
have  a  greater  impact  on  an  underlying 
aquifer  than  a  small  amount  of  waste 
leaching  at  the  same  (or  even  higher) 
level.  One  commenter  eloquently 
summarized  this  fmding  as.  "Although  it 
is  easy  to  quibble  with  the  parameters 
used  to  provide  these  absolute  numbers, 
or  the  distance  taken  to  the  so-called 
compliance  point,  it  is  difHcuIt  to  argue 
against  the  logic  that  large  sources  are 
subject  to  less  dilution."  The  Agency 
contends  that,  as  waste  volume 
increases,  hazard  potential  also 
increases.  The  approach  is  justly  wei^t 
against  large-volume  wastes.  As 
discussed  earlier,  however,  volume  is 
only  one  of  many  factors  considered  in 
the  Agency's  evaluation. 

5.  Site-Spedfk  Model  Applications 

The  majoritv  of  comments  received 
challenged  the  use  of  the  VHS  model 
without  the  consideration  of  site-specific 
conditions.  These  commenta«  felt  that 
the  Agency  should  use  site-specific 
factors  in  the  model  or  apply  the  model 
in  a  tiered  fashion,  (i.e.,  consider  site- 
specific  waste  management  conditions  if 
a  waste  did  not  satisfy  the  general 
version  of  the  model).  The  following 
sections  present  the  Agency's  response 
to  these  issues. 


Use  of  Site-Specific  Factors  or  a  Tiered 
Approach  in  Mode/ Application 

Comment  A  majority  of  respondents 
recommended  that  the  VHS  model  be 
modified  to  consider  site-specific 
conditions.  Many  reepondents  stated 
that  the  VHS  model  parameter  {e-g^  ceU 
size.  Z-parameter,  di^>er8ivity,  receptor 
well  distance)  should  reflect  site 
conditions.  Three  of  the  respondents 
stated  that  actual  hydrological  and 
geological  information  [e^.,  distance  to 
the  nearest  receptor  weU.  hydraulic 
gradient)  should  also  be  incorporated 
into  the  analysis. 

Several  responenta  reooaimended  that 
the  Agency  consider  adopting  •  tiered 
application  in  which  the  VHS  model 
would  be  used  as  the  initial  screen. 
Those  petitioning  facilities  meeting  the 
requirements  of  the  VHS  model 
evaluation  procedure  and  the  Agenqr's 
other  remaining  evaluation  criteria 
would  be  delisted.  Those  facilities 
failing  to  meet  the  model  conditions 
would  have  an  opportunity  to  apply  a 
second-level  calculation  using  site- 
specific  values.  Failing  this,  a  petitioner 
would  be  allowed  to  use  a  more 
"sophisticated"  model  in  a  third-level 
and  final,  evaluation.  These  commenters 
argued  that  such  a  tiered  approach 
would  enable  the  Agency  to  examine 
more  closely  those  petitions  which  fail 
the  initial  screening  and  to  consider 
additional  site-specific  factors  in  the 
evaluation. 

Response:  Delisting  decisions  are  site- 
specific  not  disposal  site-specific.  They 
are  formulated  by  evaluating  the 
immediate  and  potential  hazard  of  a 
petitoned  waste  in  a  non-RCRA 
regulated  management  setting.  In  order 
to  make  this  evaluation,  the  Agency 
assumes  that  the  waste  will  be  managed 
at  a  non-regulated  facility.  For  example, 
metal  hydroxide  sludges  are  managed 
by  landfilling  and  are  not  normally 
incinerated  or  land  treated.  The  Agency 
therefore  assumes  that  metal  hydroxide 
sludges  will  be  disposed  in  a  non-RCRA 
landfill.  When  a  waste  is  delisted,  it  is 
no  longer  subject  to  hazardous  waste 
control  That  is,  there  are  no  hazardous 
waste  requirements  that  generators  of 
facilities  must  meet  in  managing  their 
waste.  Generators  may  dispose  of  their 
wastes  on  their  own  property  or  at  any 
facility  that  will  accept  it 

For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  currently 
being  managed  in  an  on-site  landfiU  and 
provide  data  on  the  nearest  well 
permeability  of  the  aquifer, 
dispersivities.  etc.  If  site-specific  factors 
were  considered,  the  Agency  may  use 
these  factors  in  the  model  and  judge  that 


the  waste,  at  that  specific  location, 
cannot  affect  the  closest  well  and  grant 
the  petition.  At  the  time  the  petition  is 
granted,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill  In  fact  it  is 
likely  that  the  generator  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  his  waste  off-site 
to  a  facility  whi(±  may  have  very 
different  hydrogeologic  conditions. 
Furthermore,  if  the  initial  evluation  was 
based  on  the  nearest  well  being  1000 
feet  away,  nothing  would  stop  anyone 
from  drilling  a  well  closer.  It  could  be 
argued  that  a  well  could  not  be  drilled 
closer  that  the  property  boundary.  The 
generator  might  in  the  future,  however, 
divide  his  property  and  sell  a  portion. 
Site-specific  conditions  can  only  be 
taken  into  account  for  as  long  as  they 
may  exist.  In  general  it  cannot  be 
guaranteed  that  the  site-specific 
circumstances  will  not  change.  The 
Agency,  therefore,  believes  that  these 
conditions  should  not  be  part  of  its 
evaluation.  The  use  of  site-specific 
information  suppUed  by  the  petitioner, 
therefore,  does  not  support  the 
evaluation  of  the  petitioned  waste. 

Likewise,  the  Agency  is  unable  to  use 
a  tiered  approach  since  it  would  involve 
use  of  site-specific  conditions.  Since 
site-specific  conditions  are  not 
considered,  more  sophisticated  models 
would  yield  essentially  the  same  results 
as  the  model  the  Agency  proposed. 

As  indicated  above,  the  Agency  does 
not  intend  to  take  site-specific  factors 
into  account  during  delisting  evaluations 
for  wastes  that  are  LandfiUed.  The 
Agency  also  realizes,  however,  that 
there  may  be  some  cases  where  some 
site-specific  factors  may  be  introduced 
in  other  disposal  scenarios.  In  such  a 
case,  the  Agency  would  have  to  be 
convinced  that  it  would  not  be  feasible 
to  manage  the  waste  in  any  other 
manner  and  that  the  conditions  at  the 
site  are  such  that  they  overshadow 
consideration  of  any  other  scenario  or 
factors.  For  example  the  contaminated 
soil  residue  from  a  spill  of  a  listed 
commercial  chenM^ial  product  may  be  a 
candidate  for  consideration  of  some 
site-specific  factors.  Specifically,  if  the 
contaminated  area  were  very  large  such 
that  moving  all  of  the  contaminated  soil 
would  be  infeasible,  the  Agency  might 
consider  the  scenario  of  leaving  the  soil 
in  place. 

Waste  Management  Conditions  for  Site- 
Specific  Delistings 

Comment  Commenters  argued  that 
delistings  should  be  granted  subject  to  a 
given  facility's  agreement  to  meet 
specific  waste  management 
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requirements.  Respondents  argued  that 
such  an  approach  would  allow  more  in- 
depth  consideration  of  site-speciBc 
factors. 

Response:  The  Agency  has  considered 
granting  delistings  conditional  on  a 
particular  management  of  a  waste  at  a 
particular  site,  the  idea  being  that  so 
long  as  the  waste  is  managed  in  a 
certain  way  at  a  certain  site  it  would  not 
pose  a  hazard  to  human  health  or  the 
environment.  If  the  petitioner  changes 
his  management  or  site,  the  delisting  is 
no  longer  effective.  The  conditions  of 
the  delistings  could  be  written  directly 
into  the  exclusion.  After  much 
consideration  of  this  comment,  the 
Agency  believes  it  inappropriate  to 
condition  delistings  on  management- 
specific  or  site-spectfic  conditions.  First 
the  current  regulations  do  not  allow  site- 
specific  factors  to  be  considered  when 
evaluating  delisting  petitioners. 
Moreover,  even  if  the  regulations 
permitted  such  consideration,  the 
Agency  believes  that  if  such  conditions 
are  necessary  to  insure  the  waste  does 
not  pose  a  hazard,  then  they  should  be 
specified  in  a  hazardous  waste  permit. 
The  entire  permitting  process  is  geared 
to  the  evaluation  of  site-specific  and 
management-specific  conditions  in  order 
to  insure  that  a  waste  does  not  pose  a 
hazard  to  human  health  or  the 
environment. 

Furthermore,  it  is  unclear  at  what 
point  a  delisting  is  not  appropriate  and 
permitting  is  necessary.  The  Agency 
therefore  has  chosen  not  to  adopt  an 
approach  of  stipulating  conditions  under 
which  the  petitioned  waste  must  be 
managed  or  treated  following  dehsting. 
The  Agency  reiterates  that  the  objective 
of  delisting  is  to  identify  wastes  which 
are  non-hazardous  and  to  exempt  them 
ft-om  the  management  requirements  for 
RCRA  hazardous  wastes.  The  intent  of 
delisting  is  not  to  develop  or  issue 
delisting  "permits"  or  to  stipulate 
conditions  for  the  management  of 
delisted  wastes  on  a  site-specific  basis. 

6.  Comments  on  the  Use  of  the  Oily 
Waste  Extraction  Procedure  (OWEP) 

A  number  of  commenters  raised 
concern  over  the  use  of  the  OWEP 
instead  of  the  EP  when  wastes  contain 
greater  than  1%  oil  and  grease.  The 
commenters  generally  felt  that  the 
OWEP  was  too  stringent  a  test  and  that 
the  results  grossly  overestimated  the 
amount  of  metal  that  is  available  to 
leach  from  the  waste.  One  commenter 
pointed  out  that  the  calculation  of 
mobile  metal  concentration  provided  in 
the  OWEP  procedure  contains  an  error 
and  suggested  that  an  additional 
dilution  factor  be  applied. 


Comment  The  Agency  has  received 
comments  on  the  Agency's  proposal  to 
modify  SW-846  by  including  additional 
methods  (see  49  FR  38786-38809, 
October  1, 1984),  and  on  the  February 
26, 1985  notice,  stating  that  the  OWEP  is 
too  stringent  a  test  and  that  either  the 
EP  test  should  be  used  or  a  test  less 
stringent  than  the  OWEP,  which  more 
realistically  reflects  actual 
environmental  conditions,  be  developed. 
Response:  The  OWEP  was  developed 
in  response  to  comments  by  several 
states  and  environmental  groups  which 
indicated  that  the  EP  underestimates  the 
ability  of  metals  to  leach  from  oily 
wastes.  These  commenters  argued  that 
since  the  EP  uses  an  aqueous  medium  it 
does  not  penetrate  an  oily  layer.  They 
argued  that  the  test  results  in  low 
values.  Subsequently,  when  the  waste  is 
disposed  or  land  treated,  the  oil  is 
degraded  and  the  leaching  behavior  of 
the  waste  will  be  altered.  These 
commenters  felt  that  the  metals  in  the 
oily  portion  of  the  waste,  as  well  as  any 
leachable  metals  from  solids  associated 
with  the  waste,  should  be  taken  into 
account.  In  response  to  these  comments, 
the  Agency  devised  the  OWEP.  The 
OWEP  has  three  steps.  The  first  step  is  a 
liquid  and  solid  separation,  as  in  the  EP. 
The  third  step  is  an  aqueous  leaching 
experiment,  exactly  as  in  the  EP.  The 
second  step,  however,  is  an  extraction 
of  the  waste  (after  initial  filtration)  with 
strong  organic  solvents  (tetrahydrofuran 
and  toluene).  This  second  step  removes 
the  oil  and  the  total  amount  of  metal 
contained  in  the  oil.  This  entire  quantity 
of  metal  is  then  incorporated  into  the 
mobile  metal  value.  TTie  Agency 
beheves  this  solvent  extraction  reflects 
what  takes  place  in  the  environment 
after  the  oil  degrades.  The  Agency 
recognizes  that  oil  does  not  degrade 
instantaneously.  The  manner  in  which 
the  mobile  metal  value  is  calculated 
suggests  it  does.  In  particular,  at  the 
time  the  OWEP  was  developed,  the 
Agency  had  insufficient  data  to  estimate 
the  extent  to  which  the  metals  would  be 
released.  The  Agency,  therefore, 
assumed  a  worst  case — that  all  of  the 
metal  was  immediately  available.  In 
response  to  this  comment  and  the  one 
noted  below,  the  Agency  has  changed 
the  OWEP  to  take  the  metal  release  rate 
into  account.  These  changes  will  make 
the  test  now  more  accurately  reflect  the 
actual  environmental  release  of  metals 
from  the  oil  under  various  conditions. 
The  Agency  notes  that  OWEP  is  not 
required  for  delisting  petitions  where  the 
oil  and  grease  in  the  waste  exceed  1%. 
The  Agency  has  proposed  the  OWEP  for 
use  in  those  circumstances,  and  intends 
to  rely  on  that  test,  as  modified  today. 


Persons  wishing  to  use  another  test, 
however,  may  petition  the  Agency  for 
permission  to  use  an  alternative  test 
method,  pursuant  to  40  CFR  260.21. 

Comment  The  OWEP  contains  an 
error  in  the  way  it  calculates  the  mobile 
metal  concentration  because  it  does  not 
account  for  the  volume  of  oil  that  is 
extracted.  This  volume  should  be 
included  in  the  denominator. 
Furthermore,  this  volume  should  l>e 
multiplied  by  20  to  make  the  calculation 
consistent  with  the  EP. 

Response:  The  Agency  agrees  with  the 
commenter  that  there  is  an  error  in  the 
way  the  mobile  metal  concentration  is 
calculated  and  that  the  volume  of  the  oil 
should  appear  in  the  denominator.  The 
Agency,  however,  disagrees  with  the  use 
of  the  20-fold  dilution  factor  and  has 
determined  that  this  factor  should  be  1. 
This  factor  was  derived  by  considering 
the  following  information:  the  20  to  1 
dilution  applied  in  the  EP  comes  from 
the  beUef  that  an  industrial  waste  often 
will  go  to  a  municipal  landfill.  At  the 
landfill,  the  industrial  waste  makes  up 
only  5%  of  the  total  amount  of  waste 
disposed.  The  leachate  leaving  the 
landfill  thus  will  only  be  one-twentieth 
fit)m  the  industrial  waste;  hence  the  20 
to  1  dilution  factor.  When  considering 
an  oil  waste  that  is  land  applied, 
however,  this  20  to  1  dilution  has  no 
basis.  The  only  mechanism  that  will 
tend  to  dilute  the  metal  is  the  influx  of 
water  from  precipitation  and  the  rate  of 
release  of  the  metal  from  the  waste.  This 
release  rate  will  be  controlled  by  the 
rate  of  degradation  of  the  oil.  That  is,  if 
an  oil  contains  10  mg  of  lead  and  it 
takes  one  year  for  the  oil  to  degrade, 
then  the  average  release  rate  is  10  mg/ 
yr.  The  average  concentration  of  lead  in 
leachate  leaving  the  waste  will  be  10  mg 
divided  by  the  number  of  Uters  of  water 
penetrating  the  waste  in  one  year. 

The  Agency  has  collected  and 
evaluated  information  on  the 
degradation  rate  of  oily  materials  that 
are  land  applied.  These  data  indicate 
that  most  of  the  oil  is  degraded  in  180 
days,  even  at  poorly  managed 
landfarms. '*  TTie  Agency  has  also 
collected  information  on  percolation 
rates  from  around  the  country.  These 
rates  range  fi"om  about  1  in/yr  up  to  40 
in/yr.  To  establish  the  dilution  factor  for 
the  oil.  0.5  yr  is  multiplied  by  1  to  40  in/ 
yr  to  get  0.5  to  20  inches,  [i.e.,  a  box  12 
lnX12  inXO.5  in  and  a  box  12  inxl2 
inx20  in).  This  amount  of  percolation 
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will  be  equal  to  0.04  to  1.67  ft*  of  water 
for  each  square  foot  of  surface. 

A  waste  that  is  land  applied  is 
normally  spread  approximately  4  to  12 
inches  deep.  The  waste  volume  thus  is 
0.33  ft»  to  1  ft»  for  each  ft*.  Since  there 
will  be  between  0.04  and  1.67  ft*  of 
water  percolating  through  the  waste  the 
ratio  of  water  to  waste  can  be 
calculated.  A  ratio  of  0.04  to  5.06  will  be 
the  water  to  waste  ratio:  this  ratio 
corresponds  to  a  dilution  factor  with  the 
lower  value  being  the  most 
conservative.  Generally,  landfarms  are 
located  in  areas  of  the  country  which 
have  lower  percolation  rates  [e.g..  the 
Southwest).  Thus,  the  higher  value  is 
probably  not  appropriate.  If  it  is 
considered  that  a  20  in/yr  percolation 
rate  is  probably  more  characteristic  of 
the  South  and  Southwest,  then  a  ratio  of 
approximately  1  is  obtained.** The 
Agency  will,  therefore,  amend  the 
OWEP  to  include  the  volume  of  the  oU 
in  the  denominator  with  a  prefactor  of 
one.  The  amended  OWEP  will  be 
published  in  final  form  when  the  Agency 
makes  its  October  1, 1984  proposal  final. 
In  the  interim,  however,  the  Agency  will 
accept  data  that  incorporates  this 
modification. 

7.  Additional  Concerns 

Many  comments  addressed  the  need 
for  clarification  of  the  VHS  model  and 
its  usage.  These  comments  were 
presented  primarily  by  three 
commenters.  A  few  respondents  also 
requested  clarification  of  a  number  of 
environment-  and  waste-related 
characteristics.  Respondents  suggested 
that  additional  terms,  descriptive  of 
these  characteristics,  be  incorporated 
into  the  model.  An  additional 
respondent  recommended  that  the 
Agency  evaluate  the  model  based  on 
actual  field  studies.  The  following 
sections  present  the  comments  received 
and  the  Agency's  intended  actions.  A 
number  of  other  comments  were  raised 
on  minor  points.  These  comments  are 
addressed  in  the  public  docket  to 
today's  rulemaking  and  are  available  on 
request  from  the  docket  clerk. 

Air  and  Surface  Water  Migration 

Comment:  One  commenter  requested 
that  the  Agency  propose  for  comment  an 
approach  to  modeling  contaminant 
transport  in  air  and  surface  water. 

Response:  The  Agency  intends  to 
publish  for  comment,  in  the  near  future, 
an  air  exposure  model  that  will  be  used 


■*  With  180  days  to  degrade  and  20  inches  of 
percolatim  per  year,  there  will  be  0.83  cubic  feet  of 
water  for  each  square  fool  of  surface.  Assuming 
land  a|}plication  12  inches  deep  yields  one  cubic 
fool  of  waste  per  square  foot  of  surface.  The 
resulting  water  to  waste  ratio  is  approximately  1. 


for  delisting  evaluations.  The  Agency 
also  has  made  some  preliminary 
assessments  of  contaminant  migration 
in  surface  water.  These  assessments 
indicate  that  in  general  the  risks  posed 
by  contaminated  surface  water  are 
much  less  than  those  posed  by  air  and 
groimd-water  contamination. 
Accordingly,  the  Agency  has  no  plans 
(at  this  time)  to  introduce  a  surface 
water  model  for  delisting. 

Partition  Coefficients 

Comment-  A  few  comments  were  also 
received  concerning  the  development 
and  use  of  the  partition  coefficients  to 
estimate  organic  leachate 
concentrations.  Specifically,  information 
was  requested  regarding  the  selection  of 
realistic  coefficients,  how  the 
coefficients  would  be  applied  to 
chemically  fixed  wastes,  and  how  the 
organic  leachate  concentration  would  be 
incorporated  into  the  transport  model. 
One  respondent  recommended  that  the 
determination  of  partition  coefficient 
values  be  suspended  until  the  organic 
extraction  procedure  is  promulgated. 

Response:  The  Agency  will  shortly 
propose  a  methodology  to  calculate  the 
leachate  concentration  of  organic 
contaminants,  using  measured  values 
for  constituent  concentration  and 
solubility,  until  an  organic  leaching  test 
is  developed.  The  Agency  will  publish 
its  approach  in  its  entirety  in  a  later 
notice.  At  that  time,  public  comments 
will  be  requested  on  the  approach  to 
calculate  the  leachate  concentration  and 
the  values  of  selected  constants. 

Nickel  Criterion 

Comment  One  respondent  requested 
that  the  criterion  for  nickel 
conceatration  levels  be  re-evaluated. 

Response:  The  Agency  has  recently 
initiated  studies  to  establish  a  basis  for 
the  re-estimation  of  an  Acceptable  Daily 
Intake  (AOI)  and  a  health-based 
standard  for  nickel.  As  an  interim 
measure,  the  Agency  has  decided  to  use 
350  ^g/1  as  the  health-based  standard 
necessary  for  the  evaluation  of  VHS 
model  receptor  well  concentrations." 

Detection  Limits 

Comment:  One  respondent  challenged 
the  feasibility  of  evaluating  organic 
contaminants  when  health-based 
standards  are  set  below  the  analytical 
detection  limits. 

Response:  The  Agency  is  aware  that 
analytical  detection  limits,  in  a  few 
cases,  may  not  be  adequate  to 
demonstrate  the  non-hazardous  nature 
of  a  waste.  The  Agency  believes  that  if  a 
petitioner  makes  a  good-faith  effort  to 


"  See  50  FR  20247,  May  IS.  ISSS. 


obtain  the  required  detection  limit  and 
shows  that  his  waste  is  not  hazardous  at 
the  best  achievable  detection  limit  the 
Agency  has  an  obligation  to  act  upon  his 
petition. 

The  Agency  could  deny  the  petition 
based  upon  insufficient  evidence.  This 
would  be  the  most  conservative 
approach.  The  Agency  believes, 
however,  that  the  generator  should  not 
be  penalized  because  the  technology  is 
not  available  to  prove  a  constituent  is 
not  present  at  a  given  level.  The  Agency 
therefore  may  propose  to  exclude  the 
waste,  provided  all  other  criteria  are 
met 

Establishment  of  Health-Based 
Standards 

Comment  Respondents  questioned 
how  the  Agency  was  planning  to 
establish  health-based  standards. 

Response:  The  Agency  recognizes  that 
health-based  standards  are  not 
established  for  all  hazardous 
constituents.  Rather  than  attempt  to 
formally  develop  a  health-based 
standard,  the  Agency  will  consider  all 
available  information  and  estimate  what 
the  level  might  be.  The  Agency  has 
recently  done  this  for  nickel  (See  50  FR 
20247,  May  15, 1985).  In  some  instances, 
however,  there  may  be  insufficient 
information  available  on  the  constituent 
to  make  any  generalizations.  In  such 
cases,  the  Agency  may  delay  the 
delisting  decision  until  the  appropriate 
studies  can  be  performed. 

Maximum  Extract  Concentration/90% 
Confidence  Level 

Comment  One  respondent  challenged 
the  Agency's  proposal  to  use  the 
maximum  extract  concentration  in  the 
VHS  model.  The  respondent  claimed 
that  the  mean  leachate  concentration 
should  be  used  in  the  VHS  model 
evaluation,  as  this  concentration  is  most 
representative  of  what  would  occur  in 
the  environment.  One  commenter  was 
concerned  that  an  outlying  data  post 
should  not  be  used  as  an  input 
parameter  to  the  model.  The  suggestion 
was  offered  that  the  Agency  and  the 
petitioner  might  mutually  determine  a 
more  reasonable  confidence  level,  for 
example,  a  90%  confidence  level  in  the 
evaluation. 

Response:  As  a  response  to  these 
comments,  the  Agency  had  reevaluated 
its  use  of  maximum  contaminant  levels 
and  the  use  of  the  values  provided  by 
the  95%  level  of  confidence.  As  a  result, 
the  Agency  agrees  with  the  petitioner 
that  the  mean  may  be  used  instead  of 
the  maximum  or  95%  confidence  level  in 
certain  circumstances.  The  Agency 
intends  to  use  either  the  mean,  the  95% 
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confidence  value,  or  the  "^yimwn 
value,  depending  upon  the  process 
generating  the  waste,  how  the  samples 
are  obtained,  and  how  many  samples 
were  taken.  If,  in  the  Agency's 
evaluation,  the  process  produces  a  very 
homogeneous  waste,  the  sampling  was 
comprehensive,  and  enough  samples 
were  taken  to  adequately  define  the 
means,  then  the  Agency  will  use  the 
mean  in  its  evaluation.  When  the 
specific  exclusion  is  proposed,  the 
Agency  will  specify  which  of  die  three 
values  it  has  used  and  its  rationale. 
Comments  on  use  of  the  appropriate 
value  [i.e.,  should  one  of  the  other  two 
have  been  used,  or  some  other  value) 
will  be  solicited  at  that  tfane.  The 
Agency  believes  that  this  approach  will 
allow  some  flexibility  to  the  Agency  and 
input  to  the  public  in  deciding  which  of 
the  values  will  be  used  in  the  model. 


Modei  Eraluation,  Calibration,  and 
Validation 

Comment-  One  respondent 
recommended  that  the  Agency  ccmduct 
a  model-evaluation  program  involving 
field-scale  calibration  and  vahdatitm 
studies  of  the  VHS  model  Such  efforts 
would  d«nonstrate  the  degree  of 
conservatism  of  the  model. 

Response:  The  Agency's  intent  in 
ad(^;>dng  the  VHS  iDodel  for  use  in 
petitioa  evakiatioD  is  to  establish  a 
reasonable  worst-case  disposal  scenario 
against  which  wastes  can  be  evaluated. 
These  evaluations  enable  the  Agency  to 
examine  the  potential  hazard  of  delisted 
wastes  managed  in  a  non-hazardous- 
regulated  disposal  situation.  The  Agency 
believes  calibration  oi  the  VHS  model  is 
unnecessary  since  calibration  generally 
involves  adjustment  of  parameters  to 
give  an  accurate  result  for  a  site-specific 
situation.  The  Agency's  intended  use  of 
this  model  therefore  does  not  require 
that  it  be  caUbrated  to  make 
contaminant  transport  predictions  more 
accurate.  The  Agency  does  agree, 
however,  that  field  verification  of  this 
model  would  be  useful  and  would 
provide  a  high  level  of  confidence  in 
predicted  results.  The  Agency,  therefwe. 
will  conduct  a  verification  study  of  the 
VHS  model  to  assure  that  the  predicted 


leaehate  ^tmding  actually  occurs. 
Furthermore,  this  study  will  be  made  in 
conjunction  with  an  evaloation  of  the 
parameters  used  in  the  model;  the 
results  of  this  study  will  ba  made 
availabe  for  pnbfic  ctrnnnent  In  this 
regard,  the  Aigency  notes  that  a  three- 
dimensional  variant  of  this  model  has 
recently  been  used  successfully  in  a 
field-scale  demonstration  (See  P.A. 
Domenico  and  G.A.  Robbins, 
Groundwater,  Vol.  23,  No.  4,  July- 
August  1985].  In  the  intnim,  however, 
the  VHS  model  as  described  in  this 
notice  will  be  used  as  an  aid  in 
evaluation  delisting  petitions. 

Additional  Factors 

Comment-  Several  commenters  noted 
that  the  VHS  model  does  not  accoimt  for 
recharge,  longitudinal  dispersion, 
synergistic  effects,  or  prior  to 
contamination  of  the  aquifers. 

Response:  The  Agency  is  aware  of 
these  limitations.  See  50  FR  7900, 
February  26, 1985.  The  commenters  did 
not  suggest  a  way  of  including  these 
factors  in  the  model  and  the  Agency  is 
not  yet  ready  to  use  a  more  complex 
model  (accoimting  for  these  factors]  for 
delisting.  The  Agency  will  soon  propose 
a  more  complex  model  as  part  of  the 
land  disposal  restrictions  rule  and 
toxicity  characteristic  leaching 
procedure.  It  will  be  perhaps  another 
year,  however,  until  this  model  is  in 
final  form.  In  the  interim  the  VHS  model 
will  be  used  for  delisting  decisions,  fai 
addition,  it  should  be  emphasized  that 
the  VHS  model  results,  while  providing 
important  input  to  a  defisting  decision, 
are  not  necessarily  the  sole  basis  for 
such  a  decision.  Depending  on  the 
circumstances,  the  Agency  may  consider 
other  information  that  is  relevant  to  the 
regulatory  criteria  for  delisting.  These 
factors  that  are  not  included  in  the 
model  may  be  considered  in  the 
detisting  decision  where  the  petitioner 
can  make  a  compelling  case  that  they 
are  germane  to  a  particular  petition. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 


PART  281— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  281 
continues  to  read  as  follows: 

AnAsrily:  Sees.  1006,  2002(a).  3001,  and 
3002  of  th*  Solid  Watte  DisfOMl  Act  as 
amended  by  the  Resourca  Conurvatioa  and 
Recovery  Act  of  1878,  aa  amended  (42  IJ.S.C 
6005,  6912(8).  6921.  and  0922). 

2.  In  Appendix  DC.  add  the  following 
wastestreams  in  alphabetical  order  to 
Table  1  on  Table  2  as  indicated: 

Appendix  K— Wastes  Excluded  Undw 
9  S  260.20  and  280X: 

Table  1— Wastes  Excujoed  From  Hoh- 

oPtCfrIC  SOURCES 


FMWy 

MdM. 

Vlmm  itttumtmi 

Goutd,liK 

MoConiMto- 

«aa.0H. 

(EPA  Hazvdous  Wasi*  No 
F0O8)  osfwrMwt  from  tlBe* 
wQpwInQ  opwMofw  iltof 
Novwnber  27,  1865. 

Ktymaik 

rondft,  ^^^.«... 

Cofp. 

(EPA  Mntntom  Wmm  Nb. 
F019)  a>iionl»d  Iroin 
chamlcal  oonvaraion  coM- 

wM*at  27.  tae& 

PrnQOuU, 

Waitewm  trsattiMnt  ihidga 

Equlpnwwt 

AH. 

r006)  QSMralMt  tnm  9tac- 
koptaUng  oparations  after 
vacuum  ttntktn  Htm  No- 
vamtwr  27.  1965.  TNa  ex- 
duaion  doaa  net  appty  to 
•w  Hudga  oanMnad  in  Iha 

'Tltjil 

SLLMl«. 

WaalaiMlar  PaaMMit  riMlga 

Robflfl, 

MO. 

(EPA  HnanlDua  Waala  No. 

Inc. 

FOOS)  gwtarated  from  atoe- 
Novambar  27.  19S5 

Vernon 

Nmnrti,  OH... 

(EPA  Hazwdous  Waste  No 

C€I9- 

RXW)  aanaralad  kcm  alac 
kopMins  oparaHona   aflar 

November  27,  1965. 

Table  2— Wastes  Excluded  From 
Speofc  Sources 


Fadllly 


Corp.. 


Waala  ilmiLilplliiii 


(EPA  Hazardoua  Waala 
Noa.  KOte  and  K007)  pan- 
araied  ham  ttw  produdlan 
of  chrome  oxide  green  and 
Iran  blua  pignienia  alter  MP- 
vembar  27,  ISSSl 
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ENVmOMMENTAL  PROTECTION 
AGENCY 

40CFRPwt261 
(SW-Fm.-2922-3I 

HazwfkNM  WmIs  llwMigMiMnt 
SystMm  MwrtHlcaUon  and  Uating  of 
Hazardous  Waala 

AOBNCV:  Eavironmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing  to 
exclude  the  solid  wastes  generated  at 
four  facilities  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32,  and  proposing  to  deny  an 
exclusion  for  one  petitioner.  This  action 
responds  to  delisting  petitions  submitted 
under  40  CFR  280.20,  which  allows  any 
person  to  petition  the  Administrator  to 
modify  or  revoke  any  provision  of  Parts 
260  through  265, 124,  270,  and  271  of 
Title  40  of  the  Code  of  Federal . 
Regulations,  and  40  CFR  260.22,  which 
specifically  provides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  fi-om  the 
hazardous  waste  lists.  The  effect  of  this 
action,  if  promulgated,  would  be  to 
exclude  certain  wastes  generated  at 
particular  facilites  fit)m  listing  as 
hazardous  wastes  under  40  CFR  Part 
261. 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  recently  changed 
the  criteria  to  be  used  in  evaluating 
delisting  petitions.  Consequently,  l^e  ' 
Agency's  evaluation  considered  the 
factcNTS  for  which  the  wastes  were 
originally  listed,  as  well  as  any  other 
factors  (including  additional  toxicants) 
reasonably  expected  to  be  present  in 
these  wastes. 

DATES:  EPA  will  accept  public 
comments  on  these  proposed  exclusions 
until  January  13, 1988.  Any  person  may 
request  a  hearing  on  these  proposed 
exclusions  by  filing  a  request  with 
Eileen  B.  Claussen,  whose  address 
appears  below,  by  December  12, 1985. 
The  request  must  contain  the 
information  prescribed  in  40  CFR 
§  260.20(d). 

AODRCS8E8:  Comments  should  be  sent 
to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460. 

Requests  for  a  hearing  should  be 
addressed  to  Eileen  B.  Claussen, 
Director,  Characterization  and 
Assessment  Division.  Office  of  Solid 


Waste  (WH-M2q.  U.S.  Environaiental 
Protection  Agmcy.  401 M  Street  SW, 
Washington.  DC  20460.  CommonieationB 
should  identify  the  regulatory  docket 
number  "Section  3001-4)elisting 
Petitions  (5)". 

The  public  dodiet  for  this  proposal  is 
located  in  Room  S-212,  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  204ea  and 
is  available  for  viewing  fit)m  9:00  a.m.  to 
4:00  pjn.,  Monday  through  Friday, 
excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Ms.  Lori  DeRose, 
Office  of  Solid  Waste  (WH-6e2B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460, 
(202)  382-6098. 
SUPPLEMENTARY  INFORMATION: . 

Background 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  fiY)m  nonspecific  and 
specific  sources.  This  list  has  been 
amended  several  timet,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  any 
of  the  characteristics  of  hazardous 
wastes  identified  in  Subpart  C  of  Part 
261  (i.e.,  ignitabilify,  corrosivity, 
reactivity,  and  extraction  procedure  [EF\ 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  40  CFR  261.11(aX2)  or 
261.11(a)(3). 

Individual  waste  sta^ams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  meeting  the  listing 
description  from  an  individual  facility 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  be  excluded,  petitioners  must  show 
that  a  waste  generated  at  their  facility 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed.  (See  40  CFR 
260.22(a)  and  the  background  documents 
for  listed  wastes.)  In  addition,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  require 
the  Agency  to  consider  factors 
(including  additional  constituents]  other 
than  those  for  which  the  waste  was 
listed,  if  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 


Accordingly,  ■  petitioner  also  must 
deaionstrate  that  his  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics,  as  well  as  present 
sufficient  information  for  the  Agency  to 
determine  whether  the  waste  contains 
any  other  toxicants  at  hazardous  levels. 
(See  40  CHI  280.22(a);  section  222  of  the 
Hazardoiu  and  Solid  Waste 
Amendments  of  1984. 42  U.S.C.  8921(f); 
and  the  background  documents  for  the 
listed  wastes.)  Although  wastes  which 
are  "delisted"  [i.e..  excluded]  are 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
a  hazardous  waste,  generators  remain 
obligated  to  determine  whether  their 
waste  remains  nonhazardons  based  on 
the  hazardous  waste  characteristics — 
namely,  ignitability,  reactivify. 
corrosivity,  and  EP  toxicity. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  (See 
40  CFR  261.3  (c)  and  (d)(2).)  Again,  the 
substantive  standard  for  "delisting"  is: 
(1)  That  the  waste  not  meet  any  of  the 
criteria  for  which  it  was  listed  originally; 
and  (2)  that  the  waste  is  not  hazardous 
after  considering  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed,  if  there 
is  a  reasonable  basis  to  believe  that 
such  additional  factors  could  cause  the 
waste  to  be  hazardous.  Where  the  waste 
is  derived  from  one  or  more  listed 
hazardous  wastes,  the  demonstration 
may  be  made  with  respect  to  each 
constituent  or  the  waste  mixture  as  a 
whole.  (See  40  CFR  260.22(b).) 
Generators  of  these  excluded  treatment 
storage,  or  disposal  residues  remain 
obligated  to  determine  whether  these 
residues  exhibit  any  of  the  hazardous 
waste  characteristics  on  a  periodic 
basis. 

Approach  Used  to  Evaluate  Delisting 
Pefitions 

The  Agency  first  will  evaluate  the 
petition  to  determine  whether  the  waste 
for  which  the  petition  was  submitted  is 
non-hazardous  based  upon  the  criteria 
for  which  the  waste  was  originally 
listed.  If  the  Agency  beUeves  that  the 
waste  is  still  hazardous  (based  upon  the 
original  listing  criteria),  it  will  propose 
to  deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  criteria  for  which  the  waste  was 
listed,  it  then  will  evaluate  the  waste 
with  respect  to  any  other  factors  or 
criteria,  if  there  is  a  reasonable  basis  to 
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believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 

The  Agency  is  using  a  hierarchical 
approach  in  evaluating  petitions  for  the 
other  factors  or  contaminants  [i.e.,  those 
listed  in  Appendix  Vm  of  Part  261).  This 
approach  may,  in  some  cases,  eliminate 
the  need  for  additional  testing.  The 
petitioner  can  choose  to  submit  a  raw 
materials  list  and  process  descriptions. 
The  Agency  will  evaluate  this 
information  to  determine  whether  any 
Appendix  VIII  hazardous  constituents 
are  used  or  formed  in  the  manufacturing 
and  treatment  process  and  are  likely  to 
be  present  in  the  waste  at  significant 
levels.  If  so,  the  Agency  then  will 
request  that  the.  petitioner  perform 
additional  analytical  testing.  If  the 
petitioner  disagrees,  he  may  present 
arguments  on  why  the  toxicants  would 
not  be  present  in  the  waste,  or,  if 
present,  why  they  would  pose  no 
toxicological  hazard.  The  reasoning  may 
include  descriptions  of  closed  or 
segregated  systems,  or  mass  balance 
arguments  relating  volumes  of  raw 
materials  used  to  the  rate  of  waste 
generation.  If  the  Agency  finds  that  the 
arguments  presented  by  the  petitioner 
are  not  sufficient  to  eliminate  the 
reasonable  likelihood  of  the  toxicant's 
presence  in  the  waste,  the  petition 
would  be  tentatively  denied  on  the  basis 
of  insufficient  information.  The 
petitioner  then  may  choose  to  submit  the 
additional  analytical  data  on 
representative  samples  of  the  waste 
during  the  public  comment  period. 

Rather  than  submitting  a  raw 
materials  list,  petitioners  may  test  their 
waste  for  any  additional  toxic 
constituents  that  may  be  present  and 
submit  these  data  to  the  Agency.  In  this 
case,  the  petitioner  should  submit  an 
explanation  of  why  any  constituents 
from  Appendix  Vm  of  Part  261.  for 
which  no  testing  was  done,  would  not 
be  present  in  the  waste  or,  if  present, 
why  they  would  not  pose  a  toxicological 
hazard. 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  Specifically,  the  Agency  considers 
whether  the  waste  is  acutely  toxic,  as 
well  as  the  toxicity  of  the  constituents, 
the  concentration  of  the  constituents  in 
the  waste,  their  tendency  to  migrate  and 
bio-accumulate,  their  persistence  in  the 
environment  once  released  from  the 
waste,  plausible  types  of  management  of 
the  waste,  and  the  quantities  of  the 
waste  generated.  In  this  regard,  the 
Agency  has  developed  an  analytical 
approach  to  the  evaluation  of  wastes 
that  are  landfiUed  and  land  treated.  (See 


50  FR  7882.  February  26. 1985:  the  Final 
Vertical  and  Horizontal  Spread  Model 
Rule  and  the  proposed  organics  model, 
both  published  elsewhere  in  today's 
Federal  Register,  for  a  more  detailed 
discussion  on  our  approaches  for 
evaluating  deUsting  petitions.)  The 
overall  approach,  which  includes  a 
ground-water  transport  model,  is  used  to 
predict  reasonable  worst-case 
contaminant  levels  in  ground  water  in 
nearby  receptor  wells  [i.e.,  the  model 
estimates  the  abiUty  of  an  aquifer  to 
dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  land  treatment 
model  also  has  an  air  component  to 
evaluate  reasonable  worst-case 
contaminant  levels  in  air  at  some 
distance  downwind  of  the  land 
treatment  unit.  The  compliance  point 
concentration  determined  by  the  models 
then  is  compared  directly  to  a  health- 
based  standard.  If  the  value  at  the 
compliance  point  predicted  by  the 
models  is  less  than  the  health-based 
standard,  then  the  waste  could  be 
considered  non-hazardous  and  a 
candidate  for  delisting.  If  the  value  at 
the  compliance  point  is  above  the 
health-based  standard,  however,  then 
the  waste  probably  still  will  be 
considered  hazardous,  and  not  excluded 
from  Subtitle  C  control 

This  approach  evaluates  the 
petitioned  wastes  by  assuming 
reasonable  worst-case  land  disposal 
scenarios.  This  approach  has  resulted  in 
the  development  of  a  sliding  regulatory 
scale  which  suggests  that  a  large  volume 
of  waste  exhibiting  a  particular  extract 
level  would  not  be  delisted,  while  a 
smaller  volume  of  the  same  waste  could 
be  considered  non-hazardous.  *  The 
Agency  beUeves  this  to  be  a  reasonable 
outcome  since  a  larger  quantity  of  die 
waste  (and  the  toxicants  in  the  waste) 
might  not  be  diluted  sufficiently  to  result 
in  compliance  point  concentrations  that 
are  less  than  the  appropriate  health- 
based  standards.  The  selected  approach 
predicts  that  the  larger  the  waste 
volume,  the  higher  the  level  of  toxicants 
at  the  compliance  point.  With  respect  to 
the  ground-wafer  component  the 
mathematical  relationship  yields  at  least 
a  six-fold  dilution  of  the  toxicant 
concentration  initially  entering  the 
aquifer  [e.g.,  any  waste  exhibiting 
extract  levels  equal  to  or  less  than  six 
times  a  health-based  standard  will 
generate  a  toxicant  concentration  at  the 
receptor  well  equal  to  or  less  than  that 
same  health-based  standard). 
Depending  on  the  volume  of  waste,  an 
additional  five-fold  dilution  may  be 


'  Other  factors  may  retult  in  the  denial  of  • 
petition,  luch  at  actual  ground-water  monitoring 
data  or  spol^check  verification  data. 


imparted,  resulting  in  a  total  dilution  of 
up  to  thirty-two  times. 

The  Agency  is  proposing  to  use  this 
approach  as  one  factor  to  determine  the 
potential  impact  of  unregulated  disposal 
of  petitioned  waste  on  human  healUi 
and  the  environment.  In  fact,  the  Agency 
has  used  this  approach  in  evaluating 
each  of  the  wastes  discussed  in  today's 
publication.  As  a  result  of  this 
evaluation,  the  Agency  is  proposing  to 
delist  the  wastes  frt>m  four  petitioners, 
while  tentatively  denying  to  exclude  the 
waste  fit)m  the  petitioner. 

It  should  be  noted  that  EPA  has  not 
verified  the  submitted  test  data  before 
proposing  to  9-ant  these  exclusions.  The 
sworn  affidavits  submitted  with  each 
petition  bind  the  petitioners  to  present 
truthful  and  accurate  results.  In 
addition,  the  Agency  has  initiated  a  spot 
sampling  analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions  before  final  exclusions  will  be 
granted. 

Finally,  before  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  were 
enacted,  the  Agency  granted  temporary 
exclusions  without  first  requesting 
public  conunent.  The  Amendments, 
however,  specifically  require  Ihe  Agency 
to  provide  notice  and  an  opportunity  for 
comment  before  granting  an  exclusion. 
All  of  the  exclusions  proposed  today 
will  not  become  effective  unless  and 
until  made  final.  A  notice  of  final 
exclusion  will  not  be  published  until  all 
pubhc  comments  (including  those  at 
requested  hearings,  if  any)  are 
addressed. 

Petitioners 

The  proposed  exclusions  published 
today  involve  the  following  petitioners: 
American  Cyanamid,  Hannibal, 

Missouri; 
Continental  Can  Company.  Milwaukee, 

Wisconsin; 
General  Motors  Corporation.  Fisher 

Body  Division,  Elyria.  Ohio; 
Keymark  Corporation.  Fonda,  New 

York. 

The  proposed  denial  published  today 
is  for  the  following  petitioner 

General  Motors  Corporation.  Saginaw 
Michigan. 

1.  American  Cyanamid  Company 

A.  Petition  for  Exclusion 

American  Cyanamid  Company    ^ 
(American  Cyanamid).  located  in 
Hannibal,  Missouri,  is  involved  in  the 
manufacture  of  agricultural  chemicals. 
American  Cyanamid  has  petitioned  the 
Agency  to  exclude  its  wastewater  and 
wastewater  treatment  sludge  contained 


Federal  RegJBter  /  Vol  50.  No.  229  /  Wednegday.  Novepiber  27.  1985  /  Proposed  Rules         4S913 


within  three  onsite  lagoons,  listed  as 
EPA  Hazardous  Waste  No.  KOSft— 
Wastewater  from  the  washing  and 
stripping  of  phorate  production.  The 
listed  constitutents  of  concern  in  EPA 
Hazardous  Waste  No.  KOSa  are:  phorate, 
formaldehyde,  phosphorodithioic,  and 
phosphorothioic  acid  esters.  American 
Cyanamid  has  petitioned  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed.* 

In  support  of  their  claim,  American 
Cyanamid  has  submitted  a  detailed 
description*  of  their  phorate 
manufacturing  process,  thermal  oxidizer 
unit  (liquids  incinerator],  and 
wastewater  treatment  facility,  including 
schematic  diagrams;  a  description  of  all 
other  non-listed  manufactiuing 
processes  that  may  contribute  to  the 
wastewater  treatment  facility;  and  a 
raw  materials  Ust  of  chemicals  used  in 
their  manufacturing  operations. 
American  Cyanamid  has  also  submitted 
detailed  analytical  data  to  characterize 
the  phorate  scrubber  effluent  and 
wastewater  treatment  sludge  contained 
in  the  North  and  South  phosphate 
lagoons  and  utility  lagoon,  lliis  includes 
the  results  of  phorate,  formaldehyde, 
and  total  constituent  analyses  for  any 
othra*  Appendix  Vni  hazardous 
constituents  *  that  could  reasonably  be 
expected  to  be  present  in  the  waste. 
Test  results  were  also  provided  on  EP 
toxic  metal  analyses:  sulfide  analyses; 
and  oil  and  grease. 

American  Cyanamid  produces 
phorate  by  a  two-step  process.  The  first 
step  of  the  process  involves  the  reaction 
of  phosphorous  pentasulfide  with 
ethanol  to  yield  the  O.O- 
diethylphosphorodithioic  acid 
intermediate  and  hydrogen  sulfide.  This 


'American  Cyanamid  originally  submitted  their 
petition  on  April  22, 1983.  On  November  8, 1984,  the 
Hazardous  and  Solid  Waste  Amendments  of  1964 
were  enacted.  In  part,  the  Act  requires  the  Agency 
to  consider  factors  (including  additional 
constituents)  other  than  those  for  which  the  waste 
was  listed,  if  the  Agency  has  a  reasonable  basis  to 
believe  that  such  additional  factors  could  cause  the 
waste  to  be  a  hazardous  waste.  (See  Section  222  of 
the  Amendments,  42  U.S.C.  8821(0.)  In  anticipation 
of  either  enactment  of  this  legislation  or  regulatory 
changes  by  the  Agency,  EPA  requested  additional 
information  from  American  Cyanamid.  This 
additional  information  was  submitted  by  American 
Cyanamid  on  June  5, 1985,  September  17, 1985,  and 
October  28, 1985. 

'American  Cyanamid  has  claimed  their  raw 
materials  list  and  process  descriptions  as 
confidential  business  information  (CBI). 

*  American  Cyanamid  did  not  test  for  the 
presence  of  phosphorodithioic  and  phosphorothioic 
acid  esters  (listed  constituents).  The  Agency, 
however,  believes  (vide  infra)  that  based  on  other 
data,  such  analyses  are  not  needed.  See  the  Agency 
Analysis  and  Action  section  for  the  basis  of  our 
decision. 


intermediate  is  subsequently  reacted 
with  formaldehyde  and  ethyl  mercaptan 
to  yield  phorate. 

All  contaminated  wastewater  &x>m 
the  phorate  manufacturing  operations 
passes  through  a  high-temperature 
thermal  oxidiizer.  The  thermal  oxidizer  is 
a  liquids  incinerator  which  treats  only 
wastewater  and  gaseous  emissions  from 
the  phorate  manufacturing  process. 
Incinerator  temperatures  are  in  the 
operating  range  of  750-1000*C  during 
incineration.  The  unit  is  equipped  with 
safety  and  operating  equipment  required 
for  hazardous  waste  incineration  [i.e., 
flow  monitoring,  low  temperature 
shutoff,  continuous  Oi  analysis,  etc.).  The. 
thermal  oxidation  unit  is  followed  by  a 
quench  tank  and  separator  to  cool  the 
gas  stream  and  remove  any 
phosphorous  oxides  which  are  present 

The  gas  stream  is  then  scrubbed  with 
soda  ash  to  remove  sulfur  oxides  before 
it  is  vented.  The  scrubber  effluent  fr^m 
this  process  is  discharged  to  an 
oxidation  tower  where  any  remaining 
sulfur  oxides  are  converted  to  sulfates. 
Overflow  trom  the  oxidation  tower 
passes  to  a  mix  tank  (to  take  advantage 
of  its  high  pH]  and  is  combined  with 
effluent  &t>m  the  quench  tower  and 
separator  (low  pH).  Soda  ash  is  also 
added  to  the  mix  tank.  Effluent  frt)m  the 
mix  tank  then  passes  to  the  phorate 
plant  effluent  sump  and  discharges  to 
the  utility  lagoon  where  it  is  combined 
with  effluent  flows  bom  several  other 
non-listed  plant  effluents.  Effluent  from 
the  utiUty  lagoon  is  discharged  to  the 
Mississippi  River  under  a  NPDES 
permit. 

Before  1982,  discharge  &t>m  the 
quench  tank  and  separator  was  directed 
to  a  mixing  tank  where  lime  was  added 
(instead  of  soda  ash)  to  neutralize  the 
dilute  phosphoric  acid  present  forming 
calcium  phosphate  compounds.  The  lime 
tank  then  discharged  to  two  lagoons — 
known  as  the  North  and  South 
phosphate  lagoons — where  calcium 
phosphate  and  lime  settled  out.  (Before 
1982,  the  oxidation  tower  effluent 
discharged  directly  to  the  phorate  plant 
effluent  sump,  not  the  mixing  tank.)  The 
overflow  from  the  phosphate  lagoons 
then  discharged  to  the  phorate  plant 
effluent  simip,  and  then  the  utility 
lagoon. 

As  a  result  of  the  1982  modification, 
the  phosphate  sludge  lagoons  were  no 
longer  required  for  the  removal  of  the 
lime  solids;  the  mix  tank  overflow  was 
therefore  routed  directly  to  the  phorate 
plant  effluent  sump. 

In  order  to  characterize  their  waste, 
American  Cyanamid  collected  samples 
from  the  phorate  plant  effluent  sump 
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and  the  utility  and  phosphate  lagoons. 
Initially,  three  consecutive  24-hour 
composite  samples  were  collected  from 
the  effluent  sump  and  analyzed  for 
sulfide,  oil  and  grease,  formaldehyde, 
and  phorate.  American  Cyanamid 
resampled  their  effluent  at  a  later  date; 
this  time,  four  24-hour  composites  were 
collected  over  a  6-day  period  and 
analyzed  for  the  EP  metals  and  sulfide. 
American  Cyanamid  claimed  that  these 
samples  were  representative  because 
their  process  was  uniform.  In  addition, 
American  Cyanamid  submitted 
monitoring  data  on  the  scrubber  effluent 
(this  monitoring  data  was  required  by 
their  NPDES  discharge  permit):  the 
sampling  point  was  between  the  effluent 
sump  and  the  utihties  lagoon.  These 
data  were  collected  over  a  three-and-a- 
half  year  period,  and  included  results 
from  500  discrete  analyses  for  phorate. 

American  Cyanamid  also  collected 
samples  bom  their  three  lagoons.  Each 
of  the  lagoons  was  divided  into 
quadrants.  Five  core  samples  were 
collected  from  each  quadrant  and 
combined  into  one  composite.  All 
samples  were  analyzed  for  sulfide,  oil 
and  grease,  formaldehyde,  and  phorate. 
In  addition,  the  sludge  in  the  utility 
lagoon  was  also  analyzed  for 
chlorobenzene  and  1,2- 
dichloroethane.^  *The  lagoons  were 
sampled  again  by  the  above  method  and 
the  samples  were  analyzed  for  the  EP 
toxic  metals.  The  analytical  results  are 
summarized  in  Tables  1  and  2.  American 
Cyantimid  claims  that  there  are  no 
significant  quantities  of  any  other 
Ap]>endix  VIII  hazardous  constituents  in 
the  petitioned  waste  streams  because  all 
effluent  passes  through  the  incinerator. 

The  two  phosphate  lagoons  currently 
contain  approximately  15,800  yd*  of 
solids.  The  treated  scrubber  effluent  is 
generated  at  a  rate  of  80,000  gal/day. 
This  stream  contains  less  than  100  lbs 
per  day  of  suspended  solids.  The  utility 
lagoon  contains  approximately  6600  yd  *_ 
of  solids.  Solids  are  attributed  to  non- 
RCRA  listed  wastes.  Average  suspended 
solids  entering  the  utihty  lagoon  from  all 
contributing  sources  are  approximately 
700  lbs  per  day. 

'Chlorobenzene  and  1,2-dichloroethaoe  are  used 
in  another  process  which  was  claimed  Confidential 
Business  Information  (CBI)  by  American  Cyanamid. 
This  waste  stream,  however,  passes  tlitou^ 
another  thermal  oxidizer  before  discharge  to  the 
utility  lagoon.  This  waste  stream  does  not  enter  the 
phosphate  lagoons. 

*  One  of  the  four  utility  Ugoon  sludge  sample* 
was  a  not  full-core.  These  samples  were  collected 
from  the  surface  around  the  perimeter  of  the  lagoon. 
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Table  1.— Maximum  EP  Analysis  (ppm) 
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Table  2.— Maximum  Constituent  Analysis 

(PPB) 
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B.  Agency  Analysis  and  Action 

Based  on  our  ourent  evaluation 
criteria,  American  Cyanamid  has 
demonstrated  that  its  wastewater 
treatment  sludge,  resulting  from  thermal 
oxidation  and  neutralization  with  soda 
ash  and  caustic  soda  and  lime,  is  non- 
hazardous.  The  Agency  believes  that  the 
core  samples  collected  by  American 
Cyanamid  were  non-biased  and 
adequately  represent  any  variation 
which  may  occur  throughout  the  three 
lagoons. 

Five  full-depth  core  samples  were 
collected  from  each  quadrant  of  each 
lagoon,  and  were  composited  to  produce 
four  samples  per  lagoon.  The  Agency 
believes  that  any  stratification  occurring 
vertically  due  to  settling  or  horizontally 
as  a  function  of  flow  through  the  lagoons 


would  be  represented  by  the  sampling 
scheme.  The  key  factor  which  could 
vary  cfonstituent  concentrations  in  the 
waste  would  be  the  use  of  different  raw 
materials  due  to  changes  in  die  product 
line  being  manufactured.  Variations  in 
raw  materials  can  be  expected  when  a 
facility  either  performs  as  a  job  shop  or 
changes  its  product  line  on  a  seasonal 
basis.  Since  this  facility  does  not 
perform  as  a  job  shop  or  have  seasonal 
variations,  the  Agency  believes  that 
American  Cyanamid's  claim  of 
uniformity  in  manufacturing  is 
substantiated. 

In  further  support  of  this  claim, 
American  Cyanamid  submitted  in-plant 
monitoring  data  on  their  scrubber 
effluent  discharged  from  the  phorate 
process  wastewater  incinerator,  as 
required  under  their  NPDES  permit. 
Monitoring  data  were  collected  between 
October  1979  and  March  1983;  over  500 
separate  analyses  for  phorate  were 
performed  during  this  period.  Although 
EP  and  sulfide  analyses  on  the  scrubber 
effluent  were  collected  over  one  week, 
the  results  of  this  in-plant  monitoring 
data  (collected  over  the  three-year 
period)  supports  American  Cyanamid's 
claim  of  uniformity. 

The  Agency  has  evaluated  the 
constituents  from  American  Cyanamid's 
waste  using  the  vertical  and  horizontal 
spread  (VHS)  model.* The  Agency's 
evaluation  of  American  Cyanamid's 
waste  for  the  EP  toxic  metals,  using  the 
maximum  values  for  estimated  sludge 
volumes  contained  in  the  lagoons  and 
wastewater  generated  annually,  and 


'The  model  timulalet  tha  dispersion  of  toxicants 
in  a  typical  aquifer  in  the  vertical  and  horizontal 
directions  perpendicular  to  the  direction  of  ground- 
water flow.  This  model,  made  final  elsewhere  in 
today's  Federal  Register,  assumes  that  the  waste  is 
placed  in  a  lAndfill.  As  we  indicated  when  we- 
pniposed  the  model,  this  scenario  may  not  be 
appropriate  to  evaluate  the  hazards  posed  by 
wastes  when  they  are  managed  in  surface 
Impoundments  [See  50  FR  7899.  February  28. 1985). 
In  fact,  the  Agency  is  currently  evaluating  other 
approaches  for  wastes  that  are  placed  in  surface 
impoundments,  and  expects  (o  propose  such  an 
approach  in  the  near  future.  If  that  approach  is 
proposed  before  we  make  final  our  decision  on  this 
petition,  we  will  reconsider  our  decision  in  this  case 
and  all  other  situations  where  the  Agency  has 
propoaed  to  exclude  wastes  that  are  managed  in 
surface  ioipotindments. 


maximum  predicted  leachate 
concentrations  (measured 
concentrations  were  used  for  the 
wastewater)  as  input  parameters,  has 
resulted  in  the  maximum  predicted 
compliance  point  concentrations 
exhibited  in  Table  3.  The  preducted 
maximum  levels  at  the  receptor  well  for 
all  EP  toxic  metals,  except  selenium  (as 
a  consequence  of  its  concentration  in 
the  wastewater),  are  below  the  National 
Interim  Primary  Drinking  Water 
Standards  (NIPDWS).  The  maximum  EP 
leachate  concentrations  for  selenium  in 
the  lagoon  sludges  were  reported  as 
below  0.01  mg/1;  however,  the  maximum 
reported  concentration  in  the  effluent 
was  0.24  mg/L 

The  Agency  does  not  believe  that  the 
concentration  of  selenium  in  the 
scrubber  effluent  is  of  regulatory 
concern  for  the  following  reasonst  Based 
on  the  raw  materials  in  American 
Cyanamid's  processes,  selenium  would 
not  be  expected  to  be  present  in 
American  Cyanamid's  waste.  This 
assumption  is  confirmed  by  the  fact  that 
selenium  was  not  detected  at  0.01  mg/1 
in  the  lagoon  sludges.  The  maximum 
concentration  in  the  wastewater  was 
0.21  mg/1.  The  other  reported  values, 
however,  were  much  lower:  0.021,  0.009, 
and  0.041  mg/1.  None  of  the  other  values 
would  result  in  a  compliance  point 
concentration  above  the  NIPDWS. 
Furthermore,  the  wastewater  samples 
were  analyzed  using  SW-846  Method 
7740,  the  Atomic  Absorption  Graphite 
Furnace  Method  for  selenium.  This 
method  is  prone  to  matri^  interferences. 
(The  sludge  samples  were  originally 
analyzed  by  the  Graphite  Furnace 
Method,  American  Cyanamid  later 
reanalyzed  the  same  sludge  samples 
using  the  gaseous  hydride  aereation 
method  in  order  to  achieve  a  lower 
detection  limit.) 

Sulfide  concentrations  in  the  lagoon 
sludge  and  scrubber  effluent  were  below 
10  ppm;  this  is  below  the  threshold  limit 
value  of  10  ppm  for  hydrogen  sulfide  in 
workplace  air.* 


•See  Documentation  of  Ttireshold Limit  Values 
for  Substances  in  Workroom  Air.  American 
Conference  of  Governmental  Industrial  Hygienists, 
third  edition.  1871,  Cincinnati.  Ohio. 
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Table  3 
Calculated  Coiiit)liance  Point   Concent-rationa    (mg/1) 
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0.01  ' 
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0.0019 

Health-Based  Standards  (mg/1) 


0.05 


1.0 


0.01 


0.05 


0.05 


0.002 


0.01 


0.05 


PhOrate  was  detected  at  15  ppb  in 
only  one  out  of  twelve  full-core  sludge 
samples.  The  detection  limit  used  in  ihfi 
ana^ses  was  2.5  ppb.  Neither 
formaldehyde,  chlorobenzene,  nor  1,2- 
dichloroethane  was  detected  in  the 
lagoon  sludge.  The  Agency  has 
evaluated  the  mobility  of  the  organic 
constituents  from  American  Cyanamids' 
waste,  using  the  VHS  model.  The 
Agency  has  assumed  that  formaldehyde, 
1,2-dichloroethane,  and  chlorobenzene 
are  present  at  concentrations  equal  to 
their  detection  limits.  The  Agency's 
evaluation,  using  the  predicted  leachate 
concentration  (as  estimated  using  the 
interim  organic  leachate  model  which  is 
described  in  the  proposed  organics 
model  published  elsewhere  in  today's 
Federal  Register)  total  sludge  volume  as 
input  parameters  to  the  VHS  model,  has 
resulted  in  the  maximum  predicted 
compliance  point  concentrations 
exhibited  in  Table  4.  The  predicted 
compliance  point  concentration  for  each 
constituent  is  below  its  health-based 
number. 

Table  4.— Predicteo  Maximum 
concentratkjns  at  compuance  point 
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■  "HeaWvBased  Standards  List"  document  available  in  Itie 
public  docket  m  aupport  o<  ttw  proposed  organics  model 
published  elsewtiefe  m  today's  Federai.  Reqisteb. 

>°  Although  no  healttvbased  number  lor  tormaldehyde  Is 
curranffy  available,  the  Agency  believes  that  the  levels  of 
fomnaMehyde  which  could  be  lound  in  American  Cyanamid's 
waste  are  not  o(  regulatory  concern.  This  corKhjsion  was 
based  upon  evidence  accumulated  from  a  literature  search 
of  inforrnation  currantty  available  on  the  toxicity  of  formalde- 
hyde It  has  been  denranstrated  in  long-term  rodent  inhaia- 
Iton  bioassays  that  tormaldehyde  can  cause  cancai.  In  1983 
(Kerns,  W.O.,  K.L  Pavtov,  O.J.  Donfho,  EJ.  Grallon,  and 


JA  Swenberg,  1983.  Cancer  flea.  43:4382-92)  N  was  dem- 
onstrated thai  exposure  to  formaldatiyds  through  inhalatior 
at  oonoentrattons  of  5.6  or  14.3  ppm,  8  hours  per  day.  5 
day*  par  mraek  for  24  monttw  caused  squamous  cell  carcino- 
mas In  ttie  nasal  cavabes  of  approxlmatety  50%  of  the  rats 
In  Iha  high  expoaura  oroup  and  1%  of  the  rats  in  the  low 
expoaurs  group.  A  simlar  study  (Albart  R.,  A  SellaKumar,  S. 
Laskin,  M.  Kuschner,  N.  Nelson,  and  C.  Synder  198^  J. 
Natt.  Cancar  Inst  68:587-603)  oonfinned  the  results  of 
Kama,  at  aL  There  is  no  evidence  in  wtraie  animal  stud«s 
that  tormaldehyde  alters  any  aspects  of  reproduction  or 
causes  birth  defects.  (Committee  on  aldehydes.  Board  on 
toxicotogy  and  Environmental  Health  Hazard.  1982.  Formal- 
dehyde and  other  Aldehyde*.  National  Academy  Press  EPA 
800/6-82-002.)  It  has,  however,  exhibited  mutagenic  activfty 
in  several  norHnammalan  animal  or  cell  systems.  (Auerbach, 
CM.,  M.  Moutschen— Oahmen.  and  J.  Moutschen.  1977. 
Genetic  and  cytogenetical  effects  of  formaldehyde  and  relat- 
ed compounds.  Uutat  Ret.  39:217-362.)  Acute  oral  toxicity 
lest*  on  formaldehyde  indicate  that  K  la  slightly  toxic  to  rats 
with  LO50  values  m  the  range  of  500-800  mg/kg  body 
weight  (Smyth,  H.F.,  >.,  J.  ^ton,  and  L  Fisher.  1941.) 
There  is  no  evidence  available  m  the  literature  which  Indi- 
cates that  formaldehyde  la  carcinogenic  when  ingested. 

In  addition,  the  concentration  of 
phorate  in  the  scrubber  effluent  is  below 
its  health-based  standard.  Likewise,  the 
"non-detect"  level  of  formaldehyde  in 
the  scrubber  effluent  is  ten  times  smaller 
than  the  "non-detect"  level  in  the  lagoon 
sludge.  The  Agency,  therefore,  does  not 
believe  that  these  constituents  are 
present  in  the  wastewater  or  sludge  at 
levels  of  regulatory  concern.  (See 
footnote  10  for  a  discussion  of  the 
toxicity  of  formaldehyde.] 

American  Cyanamid  did  not  analyze 
the  scrubber  effluent  (from  a  CBI 
process],  which  enters  the  utility  lagoon, 
for  chlorobenzene  and  ethylene 
dichloride.  These  constituents  would  be 
expected  to  be  destroyed  by  the 
incineration  process.  This  is 
substantiated  by  the  fact  that  1,2- 
dichloroethane  and  chlorobenzene  were 
not  detected  in  the  utility  lagoon  sludge 
(See  Table  3].  The  Agency,  therefore, 
concludes  that  these  constituents  are 
not  expected  to  be  present  in  the 
wastewater  at  levels  of  regulatory 
concern. 

American  Cyanamid  also  did  not  test 
their  waste  for  the  phosphorodithioic 
and  phosphorothioic  acid  esters. 


American  Cyanamid,  however,  reported 
that  the  ratio  of  phorate  to  the  acid 
esters  is  approximately  25  to  one  in  the 
finished  product.  Furthermore,  phrorate 
and  the  acid  esters  would  be  expected 
to  have  similar  heats  of  combustion  and, 
therefore,  would  be  expected  to  be 
destroyed  during  incineration  to  the 
same  extent.  The  concentration  of  acid 
esters  would  thus  also  be  expected  to  be 
much  less  than  the  concentration  of 
phorate  found  in  the  sludge.  Using  this 
line  of  reasoning,  the  predicted 
concentration  at  the  compliance  point 
would  be  IX 10"*  ppb  (i.e.,  %6  of 
2.5x10"');  an  extremely  low  value.  No 
acceptable  Daily  Intake  (AOI)  level  is 
currently  available  for  the  acid  esters 
for  comparison,  and  the  Agency  does 
not  beheve  that  acid  esters  are  present 
at  levels  of  regulatory  concern.  The 
Agency,  however,  specifically  solicits 
toxicological  data,  if  available,  that 
could  support  or  refute  this  conclusion. 
For  all  the  above  reasons,  the  Agency 
believes  that  this  waste  is  non- 
hazardous.  The  Agency,  therefore, 
proposes  to  grant  an  exclusion  to 
American  Cyanamid  in  Hannibal, 
Missouri  for  scrubber  effluent  and  its 
sludge  contained  in  the  lagoons. 

II.  Continental  Can  Company 

A.  Petition  for  Exclusion 

The  Continental  Can  Company 
(Continental]  manufacturers  and 
assembles  metal  cans  at  its  Milwaukee, 
Wisconsin  facility.  Continental  has 
petitioned  the  Agency  to  the  exclude 
incinerator  ash  produced  by  the 
pyrolytic  incineration  of  spent  solvents, 
solid  wastes,  and  waste  oil.  This  ash  is 
classified  as  hazardous  due  to  the 
presence  of  several  spent  non- 
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halogenated  solvents  listed  under  EPA 
Hazardous  Waste  No.  F003  [i.e..  xylene, 
acetone,  ethyl  acetate,  ethyl  benzene, 
ethyl  ether,  methyl  isobutyl  ketone,  n- 
butyl  alcohol,  cyclohexanone,  and 
methanol)  and  EPA  Hazardous  Waste 
No.  F005  [i.e..  toluene,  methyl  ethyl 
ketone,  carbon  disulfide,  isobutanol,  and 
pyridine).  Continental  has  petitioned  the 
Agency  to  exclude  their  ash  because  it 
does  not  meet  the  criteria  for  which  it  is 
listed." 

EPA  Hazardous  Waste  No.  F003  is 
listed  only  for  ignitability,  while  EPA 
Hazardous  Waste  No.  F005  is  listed  for 
ignitability  and  toxicity  due  to  the 
presence  of  a  number  of  toxic  solvents: 
toluene,  methyl  ethyl  ketone,  carbon 
disulfide,  isobutanol,  and  pyridine. 
Continental  claims  that  their 
incineration  process  is  successful  in 
destroying  the  solvents  and  produces  a 
non-hazardous  ash.  In  addition. 
Continental  claims  that  the  ash  is  not 
hazardous  for  any  other  reason. 

Continental  has  provided  a  detailed 
description  of  its  manufacturing  and 
incineration  processes,  including 
schematic  diagrams:  EP  toxicity  and 
total  constituent  analyses  of  the  ash  for 
all  the  EP  toxic  metals  and  nickel;  total 
constituent  analyses  and  distilled  water 
leachate  test  results  for  cyanide;  and 
total  constituent  analysis  and  EP 
toxicity  results  for  hexavalent 
chromium.  Continental  has  also 
submitted  oil  and  grease  analysis  for  the 
ash.  Further,  more  Continental 
submitted  a  list  of  raw  materials  used  in 
its  manufacturing  processes,  and 
produced  analyses  for  all  Appendix  Vm 
hazardous  constituents,  including  the 
toxic  solvents  used,  believed  to  be 
present  in  the  ash.  Much  of  this 
information  was  requested  to  determine 
if  hazardous  constituents,  other  than 
those  for  which  the  waste  was  originally 
listed,  are  present  in  the  waste  at  levels 
of  regulatory  concern. 

Continental  uses  a  multi-stage  can 
assembly  process  that  includes 
lithographic  inking,  coating,  metal 
cutting  and  forming,  heat  treatment,  and 
washing  processes.  These  processes 
generate  an  average  of  over  39,000 
gallons  of  spent  clean-up  and  carrier 
solvent  per  year.  These  solvents  are 
incinerated  along  with  about  1,100  tons 
of  solid  wastes  per  year,  generally 
rubbish  and  packing  materials,  and 
about  113,000  gallons  per  year  of  waste 
lubricating  oils  skimmed  from  a 
collection  sump  in  the  draw  and  iron 
process.  Energy  is  recovered  from  the 


incinerator  by  the  generation  of  steam 
for  use  in  the  plant's  can  washing 
process. 

Incineration  is  performed  in  two 
stages.  Pyrolysis  of  liquid  wastes  takes 
place  in  the  first  stage  at  temperatures 
of  1200  'F.  Sohd  wastes  are  also  added 
in  the  first  stage.  The  products  from  the 
partial  combustion  and  partial  pjrrolutic 
gasification  of  the  wast«  are  sent  to  a 
thermal  reactor,  where  complete 
combustion  is  achieved  at  temperatures 
of  1800  *F. 

Four  samples  of  ash  were  taken  from 
the  incinerator  at  weekly  intervals 
during  routine  cleaning  and 
maintenance.  Continental  claims  that 
the  composited  samples  are 
representative  of  any  variation  over 
time  of  the  listed  and  non-listed 
constituents  in  the  waste  stream.  They 
also  claim  that  the  raw  materials  used  in 
the  production  processes  do  not  vary. 

Maximum  total  constituent  analysis 
and  leachate  values  for  the  EP  toxic 
metals,  hexavalent  chromium,  nickel 
and  cyanide  are  presented  in  Table  1. 

Table  1.— Maximum  Total  CONStrrUENT  ano 
EP  ToxioTY  Values  (ppm) 


"Continental  originaUy  tubmilted  their  petition 
on  April  19. 1985.  EPA  requested  additional 
information  from  Continental,  which  was  submitted 
to  the  A^ncy  on  August  9. 1985. 


'  OHtaring  cMocOuit  imHs  due  to  separate  anatyses. 
•  EP  value  Irom  dsHUed  water  ertract 

A  mass  balance  analysis  was  also 
performed  for  the  ash  where  average 
through-put  of  organic  compounds  was 
projected  using  the  average  generation 
rate  of  1400  lbs  of  ash  per  week.  Based 
on  these  calculated  concentrations,  a 
number  of  volatile  and  base/neufral 
priority  pollutants  were  selected  for 
further  analyses,  including  the  listed 
toxic  solvents  and  polynuclear  aromatic 
hydrocarbons  (PNAs)  which  have  the 
potential  of  being  formed  during 
incomplete  combustion.  The  results  of 
these  analyses  are  shown  in  Table  2. 

Table  2.^Maxiinum  Organics 
Concentrations  (ppm) 

Methyl  ethyl  ketone „ „ o.l6 

Toluene 0.085 

l.l.l-trichloroethane .. a066 

Benzene ,. .,. o.l 

Bi8-(2-€thyl  hexyl)  phthalate 1.2 

Di-n-butyl  phthalate 3.2 

Methylene  chloride....... ......„,.„....  0.37 


Continental  also  analyzed  their  waste 
for  carbon  disulfide  but  did  not 
specifically  analyze  the  waste  for 
isobutanol  or  pyridine  because  these 
compounds  were  not  expected  in  their 
F005  wastes.  Other  organic  compounds 
identified  by  testing  were  either  noted  to 
be  below  detection  limits  or  were  not 
Appendix  Vm  hazardous  constituents. 
Of  all  the  compounds  tested,  the  only 
PNA  detected  in  the  waste  was 
phenanthrene,  found  in  a  single  sample 
at  0.19  ppm. 
The  oil  and  grease  content  of  the  ash 
.  averaged  less  than  0.82%.  None  of  the 
samples  demonstrated  the 
characteristics  of  reactivity,  corrosivity, 
or  ignitability.  Continental  also  provided 
a  list  of  all  raw  materials  used  in  their 
process  which  could  contribute  to  the 
waste  stream.  From  this  list  it  was 
determined  that  no  Appendix  VIII 
hazardous  constituents,  other  than  those 
tested  for.  are  used  in  the  manufacturing 
processes  and  that  formation  of  any  of 
these  constituents  is  unlikely. 
Continental  claims  that  it  produces  a 
maximum  of  45  tons  of  ash  armually. 

B.  Agency  Analysis  and  Action 

Continental  has  demonstrated  to  the 
Agency  that  the  ash  produced  by  their 
incinerator  is  non-hazardous.  The 
Agency  believes  that  the  four  weekly 
composite  samples  taken  from  the 
incinerator  adequately  characterize  any 
variations  that  may  occur  in  the 
petitioned  waste  stream.  The  Agency  is 
satisfied  that  the  weekly  compositing 
done  by  Continental  will  not  conceal 
variations  in  concentration  and  that  this 
ash  will  be  consistent  on  a  week-to- 
week  basis.  Due  to  the  nature  and 
consistency  of  the  operations  involved, 
the  Agency  believes  that  the  samples 
presented  in  support  of  the  petition  are 
representative  of  the  waste  generated 
by  Continental. 

The  Agency's  conclusion  that  the 
sampling  adequately  represents 
Continental's  waste  was  verified  by  a 
comparison  of  the  EP  toxicity  values 
from  each  sample.  This  analysis  would 
have,  but  did  not,  detect  any  significant 
variability  in  the  waste  [i.e.,  the 
standard  deviation  was  low).'* 

The  Agency  has  evaluated  the 
mobility  of  the  inorganic  constituents 
from  Continental's  waste  using  the  VHS 
ground-water  model. "  The  Agency's 


"See  standard  t-tesl  in  Biometry:  The  Principles 
and  Practice  of  Statistic  in  Biological  Research, 
Sokal.  R.,  and  Rohlf.  F.)..  1968. 

"The  model  simulates  the  dispersion  of  toxicants 
in  a  typical  aquifer  in  the  vertical  and  horizontal 
directions  perpendicular  to  the  direction  of  ground- 
water flow.  The  VHS  model  (assuming  disposal  in  a 

Continued 
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evoluatron  of  ContfaeDlal's  Baximum 
annual  generatioB  rate  of  45  tone  per 
year  and  the  maximum  EP  extract  levels 
reported  has  produced  the  compliance 
point  concentrations  shown  in  Table  3. 
The  maximum  EP  leachate  values  were 
used  in  the  model  because  Continental 
submitted  data  on  |ust  four  sauries,  the 
minimum  acceptable  number. 

Tji^LE  3.— VHS  MooEu  Predicted 
QOMRJANCC  PoviT  Concentrations  (ppu) 
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The  ash  exhibited  arsenic  barium, 
cadmiimi,  chromium,  lead,  mercury, 
selenium,  and  silver  levels  (at  the 
compliance  point]  below  their  respective 
National  Interim  Primary  Drinking 
Water  Standards;  nickel  levels  were 
below  the  EPA's  interim  criterion;'^  and 
cyanide  levels  were  below  the  U.S. 
Public  Health  Service's  suggested 
drinking  water  standard. '^  The  Agency 
has  therefore  concluded  through  use  of 
the  VHS  model  Aat  no  hazardous 
inorganic  constituents  are  present  in  the 
waste  at  levels  of  regulatory  concern. 
Total  cyanide  levels  in  the  waste  also 
are  below  the  air  threshold  of  10  ppm  set 
by  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH).'«Thi8  constituent  is  therefore 
not  of  regulatory  concern." 


landfill)  it  used  to  predict  reasonable  woral-case 
containment  levels  in  a  receptor  well  located  500 
feet  from  the  source.  See  SO  FK  7895.  February  26, 
1985  and  the  "Final  VHS  Model"  Rule  published 
elsewhere  in  today's  Federal  Ragbler. 

"See  50  FR  20247  (May  15. 1986]  for  a  complete 
description  of  the  development  of  the  Agency's 
interim  health-based  standard  for  nickel. 

■*  Drinking  Water  Standards,  US.  Public  Heattli 
Service,  Pubhcation  956, 1962  (0.2  ppm). 

>*See  Koolnote  S. 

"To  confiim  our  conclusion  that  the  waste  i* 
non-hazardous,  the  Agency  has  uaed  an  aftemative 
method.  The  Agency  calculated  the  toxicant  levels 
expected  at  the  compliance  point  using  an  upper 
limit  of  a  05%  confidence  interval  in  addition  to  the 
maximum  extract  level. 

Based  upon  the  data  submitted  by  Continental,  a 
confidence  interval  for  each  constituant  of  concent 
can  be  calculated.  This  enables  the  accuracy  with 
which  the  sampled  mean  concentration  of  each 
constituent  ia  the  waste  lo  be  determined  The 
upper  confidence  limit  may  be  calculated  and  used 
in  the  VHS  model  instead  of  the  maximum  EP  value 
reported  in  the  petition.  The  use  ofboth  the  upper 
confidence  limit  and  the  naximum  reported  EP 
value  ensures  that  Ae  impACl  af  all  reasonable 
variations  in  the  waste  extract  level  have  been 


In  addition,  the  Agency  has 
detennined  that  no  odter  hazardous 
constituents  are  present  based  (m  the 
indicate  tests  described.  In  particular, 
the  ash  generated  by  Continental 
contains  non-significant  levels  or 
organics.  as  indicated  by  mass  balance 
analyses  of  the  petitioned  waatestream. 
Most  of  the  organics  reasonably 
believed  to  be  present  in  the  waste  were 
at  non-detectable  levels.  Seven 
Appendix  VIII  hazardous  constituents 
(benzene,  methyl  ethyl  ketone,  toluene. 
1,1,1-trichloroethane,  bis-(2-ethyl  hexyl] 
phthalate,  and  di-n-butyl  phthalate] 
were  found  to  be  present  in  the  waste  in 
measurable  amounts.  The  Agency  has 
evaluated  the  mobility  of  these  organic 
constituents  from  Continentafs  waste 
by  using  the  VHS  ground-water  model.  '• 
The  evaluation  of  Continental's  annual 
waste  production  of  45  tons  and  the 
concentration  of  organics  predicted  by 
the  Agency's  organic  leachate  model  '• 
has  yielded  the  compliance  point 
concentrations  shown  in  Table  4. 

Table  4.— Preoicteo  Organics 
Concentrations  at  Compuance  Point  (ppm) 
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The  concentration  of  each  oigam'c 
compound  in  the  waste  leachate  was 
first  calculated  from  the  Agency's 
proposed  organic  leachate  model.  These 
concentrations  were  then  employed  in 
the  Agency's  VHS  ground-water  model 
to  determine  whether  these  comfwiinds 
could  be  expected  to  be  present  at  the 


taken  into  acconnt.  The  confidence  interval  (CI)  i* 
deteiminad  using  the  follawisg  aquatian: 

a=X±t(s/n"1 

Xsmaan  eoneentratioa  in  tke  samples 
tct-ualue  abtained  from  atatelical  table* 
s~  standard  deviation 
n = number  of  san^ile* 

If  the  upper  limit  of  a  96%  ooafidance  interval  ia 
evaluated  using  the  VHS  model  and  generates  a 
compliance  point  concentration  bdow  the  health- 
based  standard  [e^.,  the  drinking  water  standard) 
then  it  can  be  emicluded  that  at  least  96.5  time*  oat 
of  100,  all  compliance  point  value*  will  fall  below 
this  level.  Using  the  calculated  upper  limits  ttom  the 
95%  confidence  interval  for  each  metal  in  the  VHS 
modal  calculation,  the  reauitaBt  ooBfiUaace  point 
concentration  will  not  exceed  their  re*peclive 
health-base  standards. 

"See  Footnote  13. 

"See  the  proposed  organics  model  published 
elsewhere  in  today's  Faiknl  Sagialv  ist  a  detailed 
aoooant  of  the  deveiopmenl  of  Iht  Ageacy's  organic 
model. 


compliance  point  at  non-acceptable 
levels.  Tlie  concentrations  predicted 
from  the  VHS  model  are  all  below  Ihe 
health-based  standards  for  these 
compounds  and  these  compounds  are 
therefore  not  of  environmental  concern. 
The  presence  of  phenanthrene  is 
discounted  by  the  fact  that  it  wtis 
detected  at  a  low  concentration  in  a 
single  sample,  and  because  the 
solubility  of  this  compound  is  low, 
which  would  tend  to  keep  the  compound 
bound  up  within  the  waste  matrix.  ** 

The  Agency  has  reviewed  each  of  the 
chemical  components  used  in  each  raw 
material,  as  supplied  by  raw  material 
hsts  and  material  safety  data  sheets,  in 
Continental's  operation.  Based  on  this 
information,  the  Agency  believes  that 
neither  isobutanol  nor  pyridine  is 
reasonably  expected  to  be  present  since 
they  are  not  used  by  Continental.  The 
Agency  has  conchided  from  this  review 
that  no  other  Appendix  VIII  hazardous 
constltutents  are  present  in  the 
petitioned  waste. 

The  Agency  believes  that  the 
treatment  process  used  by  Continental 
generates  a  non-hazardous  waste.  In 
compliance  with  RCRA  interim  status 
regulations.  Continental  has  been 
storing  (in  on-site  containers)  the 
incinerator  ash  generated  since 
February  11, 1985.  pending  a  final 
decision  from  the  Agency  on  this 
delisting  petition.  Since  Uie  waste 
stream  was  first  sampled 
representatively  on  this  date,  and  was 
sampled  representatively  for  several 
weeks  afterward,  the  Agency  believes 
that  this  stored  waste  was  correctly 
characterized  as  non-hazardous  at  the 
time  of  generation  by  the  chosen 
sampling  scheme.  The  Agency, 
therefore,  proposes  to  grant  an  exclusion 
to  Continental  Can  Company,  located  in 
Kfilwaukee,  Wisconsin,  for  the  waste 
incinerator  ash  that  is  generated  and 
currently  stored  onsite  at  their 
Milwaukee  facility,  as  described  in  their 
petition. 

UL  General  Motors  Corporation 

A.  Petition  for  Exclusion 

The  General  Motors  Corporation 
(CMC),  Fisher  Body  Division,  located  in, 
Elyria,  Ohio,  involved  in  the 
manufacture  of  plastic  and  metal 
interior  and  exterior  automotive  body 
parts,  has  petitioned  the  Agency  for  a 


"See  so  PR  19SS0  (May  a  19BS)  tor  additioaal 
information  concerning  the  Agency's  survey  of 
polynudear  aromabc  hydrocarbons  (PNAs),  which 
is  anmilable  for  inspection  in  the  RCRA  Public 
Docket  See  also  SO  FR  37364.  Appendix  (September 
13, 1985),  which  describes  the  Agency's  response*  to 
public  comments  received  on  the  Pf^iA  report. 
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one-time  exclusion  of  the  treatment 
residue  generated  from  the  use  of  the 
Chemfix*  treatment  process  on  sludge 
contained  in  three  on-site  surface 
impoundments.  The  sludge  contained  in 
these  impoundments  was  generated 
from  GMCs  electroplating  operations 
and  is  presently  listed  as  EPA 
Hazardous  Waste  No.  FtX»— 
Wastewater  treatment  sludge  &t)m 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum,  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis]  on  carbon  steel;  (4]  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin,  zinc  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  CMC's  request 
for  a  one-time  exclusion  for  the  treated 
waste  in  their  three  impoundments  is 
due  to  the  fact  that  this  facility  (where 
the  operations  have  been  discontinued) 
no  longer  generates  electroplating  or 
electroless  copper  plating  waste. 
Alternate  sludge  dewatering  operations 
will  be  installed  for  the  remaining  waste 
being  generated.*' 

The  hsted  constituents  of  concem-for 
EPA  Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium,  nickel 
and  cyanide  (complexed).  CMC  claims 
that  the  Chemfix*  treatment  process 
converts  the  impounded  sludge  into  a 
non-hazardous  stabilized  treatment 
residue  by  reducing  any  hexavalent 
chromium  that  is  present  and  by 
immobilizing  the  trivalent  chromium, 
cadmium,  and  nickel  present  in  the 
sludge.  CMC  also  claims  that  cyanide  is 
not  used  in  any  of  their  processes  and  is. 
therefore,  not  present  in  their  waste. 
CMC  further  claims  that  the  waste  is  not 
hazardous  for  any  other  reason  since  it 
contains  no  other  toxicants  nor  does  it 
exhibit  any  of  the  hazardous  waste 
chara'bteristics. 

CMC  has  submitted  a  detailed 
description  of  its  electroplating  and 
wastewater  treatment  process  as  well 
as  a  description  of  the  Chemfrx* 
treatment  process;  schematic  diagrams; 
total  constituent  analyses  of  the  sludge 
for  cadmium,  total  chromium,  nickel. 


"  CMC  originally  (ubmitted  their  petition  on 
April  3. 1964.  On  November  8. 1964.  the  Hazardous 
and  Solid  Waste  Amendments  of  1964  were 
enacted.  In  part,  the  Act  requires  the  Agency  to 
consider  factors  (including  additional  constituents) 
other  than  those  for  which  the  waste  was  listed,  if 
the  Agency  has  a  reasonable  basis  to  believe  that 
such  additional  factors  could  cause  the  waste  to  be 
a  hazardous  waste.  (See  Section  222  of  the 
Ajnendments.  42  U.S.C.  fl021(f).J  In  anticipation  of 
either  enactment  of  this  legislation  or  regulatory 
changes  by  the  Agency,  EPA  requested  additional 
information  from  CMC  (See  40  FR  4803.  February  8. 
1964).  This  additional  information  was  submitted  by 
CMC  on  October  3. 1964  and  |uly  &  196S. 


and  cyanide;  and  EP,  Oily  Waste  EP, 
and  Multiple  Extraction  test  data  (MEP) 
for  cadmiimi,  total  chromium,  and 
nickel.  CMC  has  also  submitted  total 
constituent  analyses  of  the  sludge  before 
Chemfix*  treatment  and  Oily  Waste  EP 
of  toxicity  test  results  (on  the  Chemfix* 
treated  waste)  for  arsenic,  barium,  lead, 
mercury,  selenium,  and  silver;  and  total 
oU  and  grease  analyses  of 
representative  waste  samples  treated  by 
the  Chemfix*  process.  In  addition.  CMC 
has  submitted  a  list  of  raw  materials 
used  in  the  manufacturing  process  and 
total  constituent  organic  analyses  for 
the  organic  priority  pollutants.  The 
Agency  requested  this  information,  as 
noted  above,  to  determine  if  hazardous 
constituents  other  than  those  for  which 
the  waste  was  originally  listed  are 
present  in  the  waste  at  levels  of 
regulatory  concern.  CMC  has  also 
submitted  a  contingency  plan  for  field 
verification  during  the  Chemfix* 
treatment  of  the  impoundments. 

GMCs  manufacturing  operations 
involve  the  stamping  and  forming  of 
steel  and  aluminum;  welding  and 
assembly;  thermoforming  and  injection 
molding  of  plastic  parts;  and  finishing  of 
steel  (galvanized  and  stainless), 
aluminum  and  plastic  via  cleaning 
alkaline  washing,  phosphatlng, 
electroless  copper  plating,  copper, 
nickel,  and  chfomium  electroplating,  and 
painting.  Electroless  copper  plating  is 
done  on  plastic  parts  to  provide  an 
electrolytic  surface  for  subsequent 
copper,  nickel,  and  chrome 
electroplating.  Electoplating  processes 
involve  anodic  and  cathodic  electric 
cleaning  and  sulfuric  acid  etching, 
followed  by  copper,  nickel,  and  topcoat 
chrome  pldtlng  from  a  chromic  acid 
solution. 

CMC's  wastewater  treatment  system 
includes  acid  cracking  of  oil  emulsions, 
where  necessary;  hexavalent  chromium 
reduction  via  contact  with  sulfur  dioxide 
during  circulation  through  two  packed 
tower  scrubbers  and  subsequent 
addition  of  metabisulfite;  metals 
precipitation  through  addition  of  lime 
and  a  polymer  coagulant;  gravity 
settling;  and  discharge  into 
Impoundments  for  additional  gravity 
dewatering.  CMC  has  also  proposed  to 
use  the  Chemfix*  stabilization 
technology  on  the  wastes  contained  in 
their  three  impoundments;  these 
Impoimdments  contain  approximately 
6.8  million  gallons  of  sludge  (7.5  million 
gallons  after  the  use  of  Chemfix*)." 


Before  treatment  the  Chemfix*^  process 
will  uniformly  mix  the  contents  of  each 
impoundment  using  high  shear  pumps. 
The  Chemfix*  process  will  then  add 
reagents  including  alumlnosilicate 
setting  agents  to  generate  a  residue 
similar  in  texture  to  a  clay  soil 
comprised  of  a  polymeric  matrix  which 
is  claimed  to  chemically  bind  all  metal 
ions. 

CMC  divided  each  Impoundment  into 
quadrants  and  collected  complete  depth 
core  samples  from  ten  random  points  in 
each  quadrant  of  each  impoundment 
The  core  samples  collected  in  each 
quadrant  were  combined  into  one 
composite  sample  for  each  quadrant 
CMC  claims  these  cores  are 
representative  of  the  waste  contained  in 
the  impoundments  since  their 
manufacturing  process  was  uniform.  The 
homogenlzation  of  the  waste  during  the 
Chemfix*  treatment  revealed  the 
maximum  concentration  reported  in 
Table  1.  After  being  treated  by 
Chemfix*  on  a  laboratory  scale,  the  Oily 
Waste  EP  «*  and  EP  toxicity  test 
analyses  of  these  samples  for  the  listed 
constituents  revealed  the  maximum 
concentrations  reported  in  Table  2. 

Table  1.— Maximum  Total  Constituent 
Analyses  (ppm) 


Cd 

Cr 
(tottO 

M 

CN 

tow 

Ra«r*Kl||K 
ImpoundrMnl  N(X  1 ..»». 
InpoundnMni  No.  2-.~... 
ImpoundnMnl  N(x  3.».... 

17 

2.5 

2J0 

13.300 

10,900 

0.720 

3.900 
0.120 
3,1S0 

2.2 
2.2 

4.7 

Table  2 


Manmum  o»y  EP 

Maximum  EP 

Isachais 

toactiats 

concaMrationa 

ooncemrations 

(ppm) 

(ppm) 

Cd 

cr 
9om 

M 

Cd 

toW 

M 

with 

Ornnh**-. 

tenpouTN^ 

fiMnl  No. 

1        .      ... 

0.04 

0.49 

0.32 

0.04 

0.47 

asi 

tonpoun^ 

fntnl  Noi 

2 . 

0.02 

0.27 

0.3S 

0.030 

1.40 

4.S 

kapount- 

ntwM  NOk 

3 

0.03 

0.44 

a37 

0.04 

0.70 

0.42 

Oily  EP  Toxicity  analyses  for  the  non- 
listed  metals  revealed  the  maximum 
concentrations  reported  in  Table  3. 


"Sine*  CMC  is  proposing  to  treat  a  hazardous 
waste.  CMC  will  need  a  RCRA  treatment  permit  for 
the  Chemfix*  treatment  process. 


**The  Oily  EP  Toxicity  test  was  performed  since 
total  oil  and  grease  content  of  the  waste  exceeded  1 
percent 
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Table  3.— Maximum  Oily  EP  Leachate 
Concentrations  (ppm) 


Table  3.— Maximum  Olv  EP  Leachate 
Concentrations  (ppm)— Continued 


Am 

Ba 

Pb 

Ho 

8« 

*• 

(rhwnftM 
tkidg* 

Impow 
mM 
1 

No. 

0.02 
0.06 

Oil 
0.18 

0.46 
0.31 

<0.01 
<0.01 

0.07 
0.06 

0.047 

knpow 

RIM 
2™ 

id- 

Na 

0.040 

A* 

B« 

n> 

Ho 

s* 

Ag 

Impounc^ 
iMMNa 

9 

<0X>1 

0.20 

0J6 

<0.01 

0.07 

0031 

Multiple  Extraction  **  test  data  for  the 
listed  metals  revealed  the  maximum 
concentrations  reported  in  Table  4, 


'^Oily  Multiple  Extraction  test  was  not  nin  tince 
there  wat  very  little  variation  between  the  EP  and 
oily  EP  test  resulta;  where  variation  waa 
encountered  (in  most  catea)  the  EP  teat  produced 
higher  extract  concentrationa  than  the  oily  EP  teaL 


Table  4 


Maximum  Multiple  Extraction  Concentrations  (ppm) 


Chemfixed* 
Sludge: 


Extraction  ft 


Impoundment  #1 


Cd 
Cr 
Nl 


0.040 
0.395 
0.473 


Impoundment  #2 


Cd 
Cr 

Mi 


0.036 
1.494 
4.536 


Impoundment  #3 


Cd 
Cr 
Ni 


0.044 
0.336 
0.419 


0.005 

0.004 

0.005 

0.142 

0.077 

0.050 

0.125 

0.060 

0.044 

0.008 

0.011 

0.002 

0.541 

0.445 

0.313 

0.62  5 

0.370 

0.240 

0.009 

0.008 

0.005 

0.175 

0.134 

0.079 

0.115 

0.065 

0.037 

0.002 
0.060 
0.041 


<0.001 
0.225 
0.157 


0.003 
0.060 
0.027 


6 

7 

8 

9 

0.002 

0.005 

0.003 

0.002 

0.067 

0.055 

0.048 

0.038 

0.031 

0.039 

0.034 

0.044 

<0.001 

<0.001 

<0.001 

« 
<0.001 

0.174 

0.110 

0.084 

0.063 

0.121 

0.057 

0.052 

0.047 

<0.001 

0.006 

<0.001 

<0.001 

0.057 

0.035 

0.018 

0.015 

0.023 

0.019 

0.015 

0.010 

10 


<0.001 
0.027 
0.021 


<0.001 
0.053 
0.038 


<0.001 
0.012 
0.003 
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Maximum  total  oil  and  grease  values  - 
reported  were  1.84. 1.03,  and  1.05 
percent  for  impoundments  #1,  #2.  and 
#3,  respectively.  CMC's  raw  materials 
list  indicated  that  several  hazardous 
Appendix  Vm  constituents  were 
components  in  several  trade  name 
products  used  at  the  facility  (i.e., 
formaldehyde  and  methylene  chloride), 
and  that  washings  from  painting 
operations  enter  the  waste  stream.  Thus. 
CMC  was  requested  to  test 
representative  samples  for  total  content 
of  the  priority  pollutants.**  This  data 
showed  non-detectable  levels  at  a 
detection  limit  of  <1  ppm.  CMC  claims 
that  the  maximum  volume  of  waste 
(after  the  Chemfix*  treatment)  that  will 
be  replaced  into  the  impoundments  is 
7.5  million  gallons  (approximately  31,000 
tons).  Finally,  CMC  proposes  to  collect 
samples  of  the  Chemfix*  treatment 
residue  from  the  end  of  the  discharge 
hose  at  two-hour  intervals.  Each  sample 
will  be  combined  into  1  daily  composite. 
Each  daily  sample  is  proposed  to  be 
tested  using  the  EP  toxicity  test  for  the 
EP  toxic  metals.  Any  extract  levels 
exceeding  the  USEPA  maximum 
allowable  concentration  will  be 
retreated  or  disposed  of  as  a  hazardous 
waste.  In  addition,  any  treatment 
residue  monitored  over  each  48-hour 
period  which  cannot  pass  the  U.S.  EPA 
specified  Paint  Filter  Test  will  require 
retreatment  or  disposal  as  a  hazardous 
waste. 


B.  Agency  Analysis  and  Action        ' 

The  Agency  believes  that  CMC's 
sludge  after  treatment  by  the  ChemBx* 
process,  should  be  considered  non- 
hazardous  as  conditioned  below.  The 
Agency  beUeves  that  CMC's  waste  can 
be  rendered  non-hazardous  (i.e.,  that  the 
constitutents  of  concern  can  be 
sufficiently  immobilized  by  the 
ChemHx*  treatment  process). 

The  Agency  believes  that  the  twelve 
composites  samples  (comprised  of  120 
individual  random  core  samples)  were 
nonbiased  and  adequately  represent  any 
variations  which  may  occur  in  the 
impounded  waste.  The  Agency  also 
believes  that  the  samples  were 
representative  since  they  were  complete 
core  samples  which  would  have 
recorded  any  vertical  stratification 
occurring  in  the  impoundments.  The 
random  selection  of  sampling  points 
would  record  any  horizontal 
stratification  occurring  in  the 
impoundments.  Furthermore,  since  the 
Chemfix*  process  will  homogenize  the 
waste  in  the  impoundments,  less 
variability  will  be  encountered  in  the 
waste  during  the  actual  processing  efibrt 
than  was  encountered  in  the  sampling 
performed  for  the  petition. 

The  key  factor  that  would  vary 
toxicant  concentrations  in  the  waste 
would  be  the  use  of  different  raw 
materials,  due  to  changes  in  the  product 
line  being  manufactured,  as  well  as 
vertical  and  horizontal  stratification  due 
to  gravity  settling.  Variations  in  raw 
materials  can  be  expected  when  the 


facility  either  performs  as  a  job  shop  or 
when  the  product  line  changes  on  a 
seasonal  basis.  Since  CMC's  facility  did 
not  operate  as  a  job  shop  or  have 
seasonal  product  variations,  the  Agency 
believes  that  CMC's  claim  has  been 
substantiated  that  the  manufacturing 
and  treatment  processes  are  uniform 
and  consistent.  In  addition,  as  cited 
above,  the  full  depth  cores,  random 
collection  points,  and  the 
homogenization  step  of  the  Chemfix* 
treatment  process  substantiates  CMC's 
claim  that  any  variation  of  toxicant 
concentrations  within  the  lagoons  have 
been  represented.  The  samples, 
therefore,  are  representative  of  CMC's 
waste  contained  in  the  impoundments. 

The  Agency's  conclusion  that  the 
sampling  adequately  represents  CMC's 
waste  was  confirmed  by  a  comparison 
of  the  total  constitutent  analyses  of  each 
sample  as  well  as  a  statistical  analysis 
of  the  EP  toxicity  data  from  each 
sample.  This  analysis  would  have 
detected,  but  did  not  detect  any 
significant  variabihty  in  the  waste  (i.e., 
the  standard  deviation  was  low).^ 

The  Agency  has  evaluated  the 
mobility  of  the  constituents  for  CMC's 
waste  after  Chemfix*  treatment,  using  a 
vertical  and  horizontal  spread  (VHS) 
model. "The  Agency's  evaluation  of 
CMC's  7.5  million  gallons  of  Chemfix* 
treatment  waste  and  the  maximum  oily 
EP  and  EP  extract  levels  for  the 
constituents  of  concern  using  the  VHS 
model  has  generated  the  compliance 
point  concentration  exhibited  in  Table  5. 


Table  5 
VHS  Modelt   Calculated  Compliance  Point  Concentrations  (ppm) 


Based  on  Oily 
EP  Data 

Based  on 
EP  data 

Chemfix* 

Treatment 

Residue 

Health-Based 

Standards 

Impoundment  #  1 
Impoundment  #  2 
Impoundment  »  3 

Cd    Cr 

Ni 

Cd 

Cr 

Ni 

CN 

0.606  0.077 

O.050 

0.004 

0.07 

o.oS 

0.017 

0.003   0.042 

0.055 

0.003 

0.24 

0.71 

0.037 

0.004   0.069 

0.058 

0.006 

0.12 

0.06 

0.017 

0.01    0.05 

0.35 

0.01 

0.05 

0.35 

0.20 

The  Chemfix*  treated  sludge 
exhibited  cadmium  levels  (at  the 
compliance  point)  below  the  National 
Interim  Primary  Drinking  Water 


"The  Agency  has  identified  approximately  16 
solvents  which  are  common  toxicants  contained  in 
waste  and  rinse  waters  from  painting  operation*. 
Since  it  may  be  impossible  in  some  cases  to 
demonstrate  the  absence  of  these  toxicants  through 
a  mass  balance  demonstration,  priority  pollutant 


Standard,  and  cyanide  levels**  below 
the  U.S.  Public  Health  Services 
suggested  drinking  water  standard.** 
These  constituents  are,  therefore,  not  of 


scans  of  representative  samples  can  be  used  to 
determine  their  concentrations  in  the  waste. 

"See  Footnote  12. 

"See  Footnote  13. 

"Free  and  leachable  cyanide  tests  were  not  nm 


regulatory  concern.  Cyanide  in  the 
waste  is  also  not  expected  to  create  a 
health  hazard  by  atmospheric 
contamination.  These  levels  are  well 


since  total  cyanide  content  was  so  low.  Leachable 
cyanide  was  determined  by  assuming  that  all  of  the 
cyanide  present  would  leach  according  to  the  20:1 
dilution  of  the  EP  toxicity  test. 
"See  Footnote  15. 
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below  the  workroom  air  threshold  limit 
of  10  ppm  set  by  the  American 
Conference  of  Governmental  Industrial 
Hygienlsts  (ACGIH).«» 

Two  of  the  three  maximum  oily  EP 
extract  levels  and  all  of  the  maximum 
EP  extract  levels  for  chromium  produced 
concentrations  at  the  compliance  point 
above  the  National  Interim  Primary 
Drinking  Water  Standard.  In  addition, 
one  of  three  EP  extract  levels  for  nickel 
produced  concentrations  at  the 
compliance  point  above  the  Agency's 
Interim  Health  Advisory.*'  The  Agency, 
however,  believes  that  the  extract  levels 
can  be  reduced  by  alteration  of  the 
mixing  ratios  of  treatment  additives.** 
At  the  time  CMC  and  Chemfix* 
submitted  the  test  data  with  their 
petition,  the  Agency  had  proposed  a  less 
conservative  version  of  the  VHS  model 
(before  public  comments).  Since  the 
Agency's  target  values  changed  after  the 
submission  of  CMC's  petition,  CMC  and 
Chemfix*  claimed  that  the  lower 
acceptable  limits  of  the  final  VHS  model 
could  be  achieved  by  increasing  the 


concentration  of  certain  treatment 
additives.  CMC  claimed  that  they  did 
not  initially  attempt  to  achieve  any 
lower  extract  values  since  it  would  not 
be  as  economical,  and  at  the  time,  did 
not  appear  to  be  necessary  when 
considering  the  Agency's  original  target 
values. 

The  Agency  did  not  request  additional 
test  data  since  some  of  the  extract  data 
points  reported  did  fall  below  the 
drinking  water  standard  at  the 
compliance  point  This  indicates  that  the 
Chemfix*  treatment  process  is  capable 
of  generating  a  treatment  residue  that 
would  be  considered  non-hazardous 
with  respect  to  chromium  mobility. 

A  conditional  exclusion  is  normally 
granted  in  a  situation  where  such  a  large 
volume  of  impounded  waste  is  to  be 
retreated  to  assure  consistent  treatment 
results.  Therefore,  The  Agency  has    ' 
chosen  to  rely  on  the  requirements  of  a 
conditional  proposed  exclusion  to 
assure  that  acceptable  extract  levels  are 
achieved  on  a  daily  basis. 


The  MEP  data  reported  in  Table  4 
indicated  that  the  treatment  residue 
exhibits  long-term  stability  by  leaching 
non-hazardous  levels  of  nickel, 
cadmium,  and  chromium  after  multiple 
synthetic  acid  rain  extractions. 

The  Agency  also  has  concluded, 
through  the  use  of  the  VHS  model,  that 
no  other  hazardous  inorganic 
constituents  are  present  in  the  waste  at 
levels  of  regulatory  concern  other  than 
lead  [i.e.,  none  is  above  any  health- 
based  standard  at  the  compliance  point 
in  the  VHS  model  appUcation).  The 
compUance  point  values  generated  from 
these  low  extract  levels  are  displayed  in 
Table  6.  The  Agency,  however,  believes 
the  treatment  system  can  be  adjusted  to 
lower  the  mobility  of  lead,  as  already 
described. 

The  Agency  has  reviewed  each  of  the 
chemical  components  used  in  each  raw 
material  as  supplied  by  raw  material 
lists  and  material  safety  data  sheets,  in 
CMC's  electroplating  operation. 


Table  6 
VHS  Modelt   Calculated  Compliance  Point  Concentrations  (ppm) 


Chemfix* 
Treated  Sludge 

As 

Ba               Pb              Hg              Se 

Ag 

0.01 

0.03          0.07          0.001        0.01 

0.01 

0.05 

Heal<-h-Based   Standard 
1.0            0.05          0.002        0.01 

0.05 

Tne  Agency  had  concluded  from  this 
review  that  certain  Appendix  VIII 
toxicants  were  present  in  some  of  the 
raw  materials  used  at  the  facility,  and 
therefore  requested  priority  pollutant 
analyses  to  determine  whether  these  . 
toxicants  were  present  in  the  waste  at 
hazardous  levels.  None  of  the  toxicants 
in  the  acid  or  base-neutral  fraction  were 
detected  at  a  detection  limit  of  1  ppm. 
None  of  the  volatile  toxicants  were 
detected  at  a  detection  limit  of  0.1  ppm. 

The  Agency  is,  therefore,  satisfied 
with  CMC's  determination  that  no 
priority  pollutant  organics  are  present  in 


the  waste.  The  Agency  believes  that  the 
Chemfix*  process  can  generate  a- 
nonhazardous  treatment  residue  from 
CMC's  waste.  The  Agency  further 
believes  that  the  matrix  of  the  Chemfix* 
materials  has  a  high  binding  capacity  for 
metals  and  can  decrease  their  mobility 
in  the  field.  Furthermore,  the  Agency 
believes  that  the  Chemfix*  process  can 
be  successfully  tuned  by  adjusting  the 
mixing  ratios  of  additives  to  bind 
successfully  the  inorganic  toxicants 
within  the  matrix  of  the  residue.  The 
Agency,  therefore,  considers  CMC's 
Chemfix*  treated  waste  to  be  non- 
hazardous  for  all  reasons  and  beUeves  it 


should  be  excluded  from  hazardous 
waste  control  imder  the  conditions 
specified  below. 

To  assure  that  adequate  fixation 
occurs,  the  Agency  is  requiring  CMC  to 
test  its  waste  due  to  the  following 
circumstances:  There  is  a  large  volume 
of  waste  contained  in  CMC's 
impoundments;  there  is  a  high  content  of 
toxic  metals  in  the  waste;  the  data  in  the 
petition  were  based  upon  laboratory 
and  pilot  scale  testing;  and  some  of  the 
chromium,  nickel,  and  lead  extract 
values  reported  would  exceed  the 
health-based  standard  at  the  compliance 
point  in  the  VHS  model.  The  Agency  has 


••Bee  Footnote  8. 
"  Bee  Footnote  14 


"The  Agency  has  data  submitted  in  other 
deUsting  petitions  on  the  Chemfix*  process  and  on 
other  cementitious  stabilization  processes  that 


indicate  that  the  adjustment  of  mixing  ratios  can 
alter  the  leachability  of  each  metal  toxicant. 
Chemfix*  further  claims  that  they  can  achieve 
leachate  levels  of  6  times  the  health-based 
standards  when  treating  CMC's  waste. 
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accepted  GMCs  contingency  plan  with 
the  following  modifications: 

1.  Mixing  ratios  shall  be  monitored 
continuously  to  assure  consistent 
treatment 

2.  One  grab  sample  of  the  treated 
waste  should  be  taken  each  hour  as  it  is 
pumped  to  the  holding  area  (cell)  from 
each  trailer  unit  At  the  end  of  each 
production  day,  the  grab  samples  firom 
the  individual  trailer  units  will  be 
composited  and  the  EP  toxicity  text  ** 
will  be  run  on  each  composite  sample.  If 
lead  or  total  chromium  concentrations 
exceed  0.315  ppm  or  if  nickel  exceeds 
2.17  ppm,  in  the  extract,  the  waste  will 
be  removed  and  retreated  or  disposed  of 
as  a  hazardous  waste.  (The  Agency  has 
included  nickel  in  this  testing  program 
since  it  is  present  at  substantial 
concentrations  in  the  waste  and  could 
be  affected  by  the  adjustment  of  mixing 
ratios  to  limit  chrome  and  lead 
mobility.) 

3.  The  treated  waste  must  be  pumped 
into  bermed  cells  which  are  constructed 
to  assure  that  the  treated  waste 
generated  each  day  is  identifiable  and 
retrievable  [i.e..  the  material  can  be 
removed  and  either  disposed  of  as  a 
hazardous  waste  or  retreated  if 
condition  1  or  2  are  not  met). 

The  Agency  believes  that  GMCs 
treated  waste  generated  by  the 
Chemfix*  process  is  non-hazardous 
under  the  conditions  specified  above. 
The  Agency  therefore  proposes  to  grant 
a  conditional  exclusion  to  CMC's  Elyria. 
Ohio  facihty,  for  its  Chemfix*  treated 
electroplating  wastes  contained  in  its 
three  onsite  impoundments,  as 
described  in  its  petition. 

The  Agency  notes  that  the  fact  that 
this  is  a  one-time  exclusion  for  a  fixed 
amount  of  waste  leads  the  Agency  to 
beheve  that  it  can  rely  on  the  daily 
testing,  as  required  above,  to 
demonstrate  that  the  Chemfix* 
treatment  process  can  be  tuned  to 
decrease  the  mobility  of  chromium, 
nickel,  and  lead  below  the  maximum 
levels  reported  in  the  petition.  Had  this 
been  a  continuously  generated  waste, 
additional  test  data  would  have  been 
required  before  the  Agency  published  a 
proposed  decision. 


**  since  the  results  obtained  using  the  EP  toxicity 
test  were  equal  to  or  greater  than  those  determined 
by  the  E3>  toxicity  test  for  oily  wastes  (See  Table  2), 
indicating  that  little  or  no  metals  were  found  in  the 
oil  fractioa  the  Agency  has  allowed  the  use  of  the 
EP  toxicity  test  as  the  daily  indicator  test  in  the 
contingency  testing  proytun. 


IV.  Keymaik  Cocporatioo 
A.  Petition  for  Exclusion 

Keymaric  Corporation  (Keymark). 
located  in  Fonda,  New  York,  is  involved 
in  the  chemical  conversion  coating  of 
aluminum  extrusions  in  the  production 
of  window  frames.  Keymark  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F019 — Wastewater  treatment  sludge 
bom  the  chemical  conversion  coating  of 
aluminimi.  Keymark  has  petitioned  for  a 
one-time  exclusion  of  the  waste 
contained  in  its  onsite  impoundment.*^ 
Keymaric  has  petitioned  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  is  listed. 

The  listed  constituents  of  concern  in 
EPA  Hazardous  Waste  No.  FOIQ  are 
hexavalent  chromium  and  cyanide. 
Keymark  claims  the  cyanide  is  not  used 
in  the  process  and  that  chromium, 
althrough  present  in  the  waste,  is  in 
essentially  an  immobile  form.  Keymark 
further  claims  that  this.waste  is  not 
hazardous  for  any  other  reason. 

Keymark  has  submitted  a  detailed 
description  of  its  conversion  coating 
processes  and  wastewater  treatment 
process,  including  schematic  diagrams; 
total  constituent  analyses  for  total 
chromium,  and  cyanide:  EP  toxicity  test 
results  of  the  sludge  for  total  chromium; 
and  distilled  water  leachate  tests  for 
cyanide. 

Keymark  also  submitted  total 
constituent  analyses  for  EP  toxicity  test 
results  for  arsenic,  barium,  cadmiimi, 
lead,  mercury,  selenium,  and  silver  and 
total  oil  and  grease  on  representative 
waste  samples.  Keymark  also  submitted 
a  list  of  raw  materials  used  in  the 
manufacturing  process.  The  Agency 
requested  this  information  to  determine 
if  hazardous  constituents,  other  than 
those  for  which  the  waste  was  listed, 
are  present  in  the  waste  at  levels  of 
regulatory  concern. 

The  chromate  conversion  coating 


process  uses  chromia  hydrofluoric  and 
phosphoric  acid  in  a  series  of  contained 
spray  tanks.  This  process  forms 
complexes  consisting  of  hydrated 
chromates,  hydrous  chromium  oxides, 
and  aluminum  ions.  Waste  treatment  at 
the  time  that  this  impoundment  was 
active,  included  neutralization, 
chromium  reduction  using  sodium 
bisulfite,  equalization,  polyelectrolyte 
addition,  and  gravity  settling. 

The  impoundment,  which  contains 
approximately  70,000  gallons  of  waste, 
was  divided  into  quadrants.  Five 
complete  depth  random  core  samples 
were  collected  from  each  quadrant.  The 
cores  firom  each  quadrant  were 
combined,  resulting  in  one  composite 
sample  representing  each  quadrant 
Kejrmaric  claims  that  these  samples  are 
representative  of  any  variation  of  the 
listed  and  unlisted  constituent 
concentrations  in  the  waste.  Keymark 
further  claims  that  the  manufactiiring 
operations  were  operated  in  a  consistent 
manner  and  that  the  use  of  raw 
materials  did  not  vary  over  time. 

The  total  constituent  analyses  of  the 
impounded  sludge  for  the  listed 
constituents  revealed  the  maximum 
concentrations  reported  in  Table  1.  EP 
toxicity  analyses  for  these  same 
constituents  revealed  the  maximum 
concentrations  reported  in  Table  2. 
Total  constituent  analyses  and 
maximum  EP  data  for  the  additional  EP 
toxic  metals  and  nickel  are  reported  in 
Tables  3  and  4. 

TAB1.E  1.— Maximum  Total  Constituent 
Analyses  (ppm) 


Cr(toW) 

CN(tolrt) 

Impounded  Sludge .... 

24,700 

0.04 

Table  2.— Maximum  Leachate 
Concentration  (ppm) 


Impounded  Skidga.. 


Cr(kxal) 


1.04 


ON 


<0.00 


Table  #3.— Maximum  Total  Constituent  Analyses  (ppm) 


A* 

Ba 

Cd 

Pb 

Hi 

M 

8* 

Ag 

Impounded  Sludga 

0.06 

SS.4 

£45 

SM 

a62* 

31  J> 

0.17S 

5.54 

Ta81£  4.— Maximum  Leachate  Concentration  Analyses  (ppm) 


Impounded  Sludge.. 


ixies 


0.2 


Od 


<0.01 


Pb 


<0.02 


Hg 


0.0063 


0.11 


<aoo2 


0.02 


''Keymark  previously  submitted  a  petition  on 
August  0, 1982  which  addressed  the  filter  cake 
generated  at  this  facility.  The  petition  addressing 
the  filter  cake  was  proposed  in  the  Federal  Register 


on  February  28, 196S  (See  50  FR  7886).  Today's 
proposal  involves  the  waste  contained  in  the  onsite 
impoundment  generated  by  the  same  manufacturing 
processes  before  the  installation  of  the  filter.        « 
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The  maximum  total  oil  and  grease 
content  reported  was  16.6  ppm.  Keymark 
also  submitted  a  list  of  all  raw  materials 
used  in  their  process.  This  list  indicated 
that  no  Appendix  VIII  hazardous 
constituents,  other  than  those  tested  for, 
are  used  in  the  process,  and  that 
formation  of  any  of  these  constituents  is 
highly  unlikely.  Keymark  claims  that  the 
impoundment  contains  approximately 
300  tons  of  waste.  Keymark  has 
proposed  to  remove  the  waste  contained 
in  this  impoundment  and  dispose  of  it  at 
a  local  Subtitle  D  landfill 

B.  Agency  Analysis  and  Action 

Based  on  our  current  evaluation 
criteria,  Keymark  has  demonstrated  that 
the  waste  contained  in  its  onsite 
impoundment  is  ncm-hazardous.  The 
Agency  believes  that  the  four  composite 
samples  (comprised  of  20  individual 
random  core  samples)  were' non-biased 
and  adequately  represent  any  variations 
which  may  occur  in  the  impounded 
waste.  The  Agency  also  believes  that 
the  samples  were  representative  since 
they  were  complete  core  samples  which 


would  have  recorded  any  vertical 
stratification  occurring  in  the 
impoundment.  The  random  selection  of 
sampling  points  would  also  record  any 
horizontal  stratification  in  the 
impoundment 

The  key  factor  that  would  vary 
toxicant  concentrations  in  the  waste 
.  would  be  the  use  of  different  raw 
materials  due  to  changes  in  the  product 
line  being  manufactured,  as  well  as 
vertical  and  horizontal  stratification  due 
to  gravity  settling.  Variations  in  raw 
materials  can  be  expected  when  the 
facility  either  performs  as  a  job  shop  or 
when  the  product  line  changes  on  a 
seasonal  basis.  Since  Keymark's  facility 
did  not  operate  as  a  job  shop  or  have 
seasonal  product  variations,  the  Agency 
believes  Uiat  Keymark's  claim  that  the 
manufacturing  and  treatment  operations 
are  uniform  and  consistent  is 
substantiated.  In  addition,  as  cited 
above,  the  full  depth  cores  and  random 
collection  points  substantiate  Keymaric's 
claim  that  any  variation  in  toxicant 
concentration  within  the  impoundment 
have  been  represented.  The  samples. 


therefore,  are  representative  of 
Keymark's  waste  contained  In  the 
impoundment 

The  Agency's  conclusion  that  the 
sampling  adequately  represents 
Keymaric's  waste  was  confirmed  by  a 
comparison  of  the  total  constituent 
analyses  of  each  sample  as  well  as  a 
statistical  analysis  of  the  EP  toxicity 
data  from  each  sample.  This  analysis 
would  have,  but  did  not  detect  any 
significant  variability  in  the  waste  (i.e., 
the  standard  deviation  was  low).* 

The  Agency  has  evaluated  the 
mobility  of  the  constituents  in 
Keymark's  waste  using  a  vertical  and 
horizontal  spread  (VHS)  model.**The 
Agency's  evaluation  of  Keymark's  300 
tons  of  impounded  waste  and  the 
maximum  extract  levels  reported,  using 
the  VHS  model,  has  generated  the 
compliance  point  concentrations 
exhibited  in  Table  5. 


"See  Footnote  12. 
"See  Footnote?. 


Table  5 
vas  Model;  CaXcalated  Compliance  Point  Concentraf Ion  (ppm) 


Impounded  Sludge 


Cr 


0.03 


CD 


<0.003 


tiealt-h  Based  Standard 

■ffrrs 


■ffnyr 


BEST  COPY  AVAILABLE 
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The  impounded  sludge  exhibited 
chromium  levels  (at  the  compliance 
point)  below  the  National  Interim 
Primary  Drinking  Water  Standard  and 
cyanide  levels  below  the  U.S.  Public 
Health  Service's  suggested  drinking 
water  standard.^^  Total  cyanide  levels 
in  the  waste  also  are  below  the  air 
threshold  limit  set  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)."  These 


constitutents,  therefore,  are  not  of 
regulatory  concern.'^ 

The  Agency  also  concluded,  through 
the  use  of  the  VHS  model,  that  no  other 
EP  toxic  metals  or  nickel  are  present  in 
the  waste  at  levels  of  regulatory  concern 
(i.e..  none  is  above  any  health-based 
standard  at  the  compliance  point  in  the  ■ 
VHS  model).  The  compliance  point 
values  and  the  low  extract  levels  from 


which  they  are  generated  are  displayed 
in  Table  6. 

In  addition,  the  Agency  has  reviewed 
each  of  the  chemical  components  used 
in  each  raw  material,  as  supplied  by  raw 
material  lists  and  material  safety  data 
sheets,  in  Keymark's  conversion  coating 
operation.  The  Agency  has  concluded 
from  this  review  that  no  other  Appendix 
VIII  toxicants  are  present  in  the 
petitioned  waste. 


Table  6 


VHS  Model;  Calculated  Compliance  Point  Concentrations  (ppm) 

Impounded  Sludge 


As 

Ba 

Pb 

Hg 

Se 

Ag 

Cd 

Ni 

Leachate   0.0066 
cone. 

0.2 

<0.02 

0.0063 

<0.002 

0.02 

<0.01 

O.ll 

VHS        0.0002 
Predicted 

0.006 

<0.0006 

0.0002 

<0. 00006 

0.0006 

0.0003 

0.003 

cone. 


Health-Based  Standards 


0.05 


0.05 


0.002 


0.01 


0.05 


0.01    0.35 


The  Agency  believes  that  the  waste 
contained  in  Keymark's  onsite 
impoundment  is  non-hazardous.  The 
Agency,  therefore,  proposes  to  grant  a 
one-time  exclusion  for  the  waste 
contained  in  Keymark's  onsite 
impoundment  at  their  facility  located  in 
Fonda,  New  York,  as  described  in  their 
petition. 

V.  General  Motors  Corporation 

A.  Petition  for  Exclusion 

The  General  Motors  Corporation 
(CMC),  af  its  Saginaw  Steering  Gear 
Division  in  Saginaw,  Michigan,  is 
involved  in  the  manufacture  of  steering 
columns,  linkages  and  gears,  drive 
shafts,  and  pumps.  GMC  has  petitioned 
the  Agency  to  exclude  the  oily  dissolved 
air  floation  (DAF)  sludge  generated  from 
the  electroplating  wastewater  treatment 
system.  This  waste  is  classified  as  EPA 
hazardous  Waste  No.  F006 — 
Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 


"  See  footnote  15. 

'•  See  footnote  8. 

"  The  calculated  upper  limit*  of  a  9S  percent 
confidence  interval  for  the  chromium  and  cyanide 
extract  levels  are  l.tn  and  0.09  ppm,  respectively. 
Using  these  calculated  upper  limit  values  in  the 
VHS  model,  the  receptor  well  concentrations  will 
not  exceed  the  National  Interim  Primary  Drinking 
Water.  Standard  for  chrom>um  and  the  U.S.  Public 


anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel:  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  GMC  has 
petitioned  the  Agency  to  exclude  their 
waste  because  it  does  not  meet  the 
criteria  for  which  it  is  listed.*** 

The  constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed).  GMC  claims 
that  its  sludge,  after  the  oil  is 
reprocessed  from  the  waste,  exhibits 
low  leaching  potential,  and  that  the 
constituents  of  concern  are  present  at 
non-significant  levels. 

GMC  has  provided  a  description  of  its 
manufacturing  and  treatment  processes, 
including  a  schematic  diagram  of  the 
latter  total  constituent  and  EP  toxicity 
analyses  of  the  sludge  for  cadmium, 
chromium  (total  and  hexavalent),  and 


Health  Service's  suggested  drinking  water  standard 
for  cyanide.  See  footnote  17  for  an  explanation  of 
the  confidence  interval  calculation.  • 

"GMC  originally  submitted  their  petition  on 
December  14, 1982.  On  November  8, 1984,  the 
Hazardous  and  Solid  Waste  Amendments  were 
enacted.  In  part,  the  Amendments  require  the 
Agency  to  consider  factors  (including  additional 
constituents)  other  than  those  for  which  the  waste 


nickle;  and  total  constituent  analysis 
and  distilled  water  leachate  test  results 
for  cyanide.  GMC  also  provided  EP 
toxicity  analyses  for  arsenic,  barium, 
lead,  mercury,  selenium,  and  silver. 

GMC  combines  several  wastestreams 
into  their  treatment  system.  These 
include  wastewaters  from 
electroplating,  washing,  and 
phosphating;  powerhouse  and  cooling 
tower  blowdown;  and  oil-based 
coolants.  These  combined  streams, 
when  treated,  generate  between  1.8  and 
2.5  million  gallons  of  sludge  per  year  (a 
maximum  of  12,500  cubic  yards 
annually). 

Waste  treatment  includes  use  of  an 
API  gravity  separator  to  remove  free- 
standing oils  from  the  wastestream, 
addition  of  alum  and  a  polymeric 
emulsion  breaker,  pH  adjustment, 
addition  of  an  anionic  polymer  to  aid 
flocculation,  and  dissolved  air  floation 
(DAF)  processing  to  separate  the  sluge 
the  from  the  effluent.  Treated  effluent  is 
sent  to  the  City  of  Saginaw  santiary 


was  listed  if  the  Agency  has  a  reasonable  basis  to 
believe  that  such  additional  factors  could  cause  the 
waste  to  be  hazardous.  (See  Section  222  of  the 
Amendments.  42  U.S.C.  8921(f).)  In  anticipation  of 
either  enactment  of  this  legislation  or  regulatory 
changes  by  the  Agency,  EPA  requested  additional 
information  from  GMC.  To  date,  none  of  this 
additonal  information  has  been  received  by  EPA. 
Thus,  we  consider  the  petition  incomplete. 
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sewer,  while  the  DAF  floe  is  held  in 
storage  until  removal  by  tanker  truck. 

Sludge  samples  were  collected  over  a 
period  of  four  weeks  at  the  Saginaw 
facility  and  composited  into  four  weekly 
samples  for  analysis.  CMC  claims  that 
the  composited  samples  are 
representative  of  any  variation  of  the 
listed  and  noniisted  constituents  in  the 
waste  over  time.  The  composited 
samples  were  centrifuged  before  the  EP 
analysis  of  the  sludge  in  order  to 
separate  free  oil  and  water  from  the 
sludge  solids.  The  water  and  oil 
fractions  thus  obtained  were  later^ 
combined  with  their  corresponding  EP 
leachate  fractions  (from  the  extraction 
of  the  sludge  solids)  for  analysis. 

Maximum  total  constituent  values  for 
the  listed  constituents  are  given  in  Table 
1. 


Table  l.— Maximum  CONSTrruEHT 
Concentrations  (mg/kq) 

Cd 

Or 

(Hex) 

Ni 

ON 

ON 

Sludge -.. 

5.1 

76. 

9.5 

41.6 

2.9 

The  EP  leachate  values  obtained  from 
both  the  oil  and  water  fractions  were 
used  to  calculate  a  weighted  average  EP 
value  for  each  constituent.**  The 
maximum  weighted  EP  values  for  each 
of  the  listed  constituents  are  given  in 
Table  2. 


Table  2. — Weighted  maximum  EP 
leachate  values  (mg/lj 


Arsenic »~ ~^ 0.1B7 

Barium 0.682 

Cadmium 0.198 

Chromium  (total).................. 1.872 

Mercury  ...............^~....«>.>..........................  0.001 

SeleTiium........«.....................n.u...«...»..........  COOS 

Nicka ™ 1.34 

Cyanide  (total)... 0.07 


L 


e  sludge  composites  were  estimated 
to  contain  between  10  and  49  percent 
oil.  None  of  the  samples  tested 
demonstrated  the  characteristics  of 
ignitability.  corrosivity.  or  reactivity. 
Finally.  CMC  claims  that  they  generate 


*'  If  the  EP  extract  includes  two  phases,  the 
concentration  of  containinants  is  determined  by 
using  a  simple  weired  average.  Contaminant 
coacentrations  are  determined  in  each  phase.  The 
nnal  contaminant  concentration  is  taken  to  be: 

(ml  oil)  (contaminant  cone,  in  oil) + (ml  water) 
(contaminant  cone,  in  water) 


(total  ml  of  leachate) 


approximately  12,500  cubic  yards  of 
sludge  per  year. 

B.  Agency  Analysis  and  Action 

GMC  has  not  demonstrated  to  the 
Agency  that  the  DAF  sludge  produced 
by  their  wastewater  treatment  system  is 
non-hazardous.  The  Agency  believes 
that  the  composite  DAF  flow  samples 
taken  from  CMC's  treatment  system 
adequately  characterize  any  variation 
which  may  occur  in  the  petitioned  waste 
stream.  Both  the  production  and 
treatment  processes  are  consistent  over 
time.  The  facility  does  not  act  as  a  job 
shop  or  have  seasonal  product  changes, 
as  the  waste  is  uniform  from  week  to 
week.  Samples  taken  from  the  DAF  floe 
tank  are  representative  of  the  waste  as 
disposed.  The  DAF  sludge  samples  are. 
therefore,  representative  of  the  waste 
generated  by  CMC. 

The  Agency  has  evaluated  the 
mobility  of  the  inorganic  constituents 
bom  CMC's  waste  using  the  VHS 
ground-water  model.** 

The  Agency's  evaluation  of  CMC's 
maximum  generation  rate  of  12.500  cubic 
yards  per  year  and  the  maximum  EP 
extract  levels  calculated  for  the  waste 
has  produced  the  compliance  point 
concentrations  shown  in  Table  3. 
Maximum  EP  values  were  used  in  the 
VHS  model  because  CMC  submitted 
data  on  only  four  samples. 

Table  3.— VHS  Model:  Predicted 
COMPUANCE  Point  Concentrations  (bpm) 


VHS 
modol 

Health- 

Iwaed 

stand- 

vd 

Arsenic ..„     _  .. .  ._ 

0.03 

0.11 

0.03 

0.3 

0.48 

0.0002 

O.0OOB 

0.01 

0.21 

0.01 

005 

Banum „_ 

Cadrnuni „ „ 

Chromium  (total)-    .      . 

Lead .     _ 

1.0 
0.01 
0.05 
005 

Mercuy... 

.S^i^nivn     .,_.., 

.«*#«                        

0.002 

0.01 

0.05 

Nickal -_      J 

Cyanide  (totaO „... 

0.35 
0.20 

The  sludge  exhibited  arsenic,  barium, 
mercury,  selenium,  and  silver  levels 
below  dieir  respective  health-based 
standards;  nickel  levels  are  below  the 
Agency's  interim  delisting  criterion,** 
and  cyanide  levels  likewise  do  not 
exceed  the  U.S.  Public  Health  Service's 
suggested  drinking  water  standard.** 
The  sludge,  however,  exhibits  cadmium, 
total  chromium,  and  lead  values  in 
excess  of  the  National  Interim  Primary 
Drinking  Water  Standards,  and  these 
constituents  are,  therefore,  of  regulatory 


"See  Footnote  13. 
''See  Footnote  14. 
"See  Footnote  15. 


concern.**  In  addition,  since  CMC  did 
not  respond  to  the  Agency's  requests  for 
additional  information  (i.e.,  November 
26, 1984],  the  Agency  is  also  proposing 
to  deny  this  petition  on  the  grounds  that 
it  is  incomplete  [i.e..  the  Agency  could 
not  evaluate  CMC's  waste  to  determine 
whether  or  not  any  other  toxicants  were 
present  in  the  waste  at  levels  of 
regulatory  concern). 

The  Agency  believes  that  the  wastes 
generated  by  the  manufacturing 
processes  at  the  CMC  Saginaw  Steering 
Cear  facihty  are  not  rendered  non- 
hazardous  by  the  waste  treatment 
system  currently  in  use.  llie  analysis  of 
the  sludge  using  the  VHS  model 
indicates  the  potential  of  the  sludge  to 
leach  several  toxic  heavy  metals 
(cadmium,  chromium,  and  lead)  and 
contaminate  ground-water.  The  Agency, 
therefore,  proposes  to  deny  this  petition 
for  exclusion  of  the  wastewater 
treatment  sludge  produced  by  CMC  at 
its  Holland  Road  complex  in  Saginaw, 
Michigan.** 

VI.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regiilated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here  since,  for  the  petition  grants,  this 
rule  reduces,  rather  than  increases,  the 
existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  uimecessary  hardship  and  expense 
which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation,  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010,  we 
beUeve  that  these  rules  should  be 
effective  immediately.  These  reasons 
also  provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act  pursuant 
to  5  U.S.C.  §  553(d).  As  for  the  denial, 
CMC  already  should  be  in  compliance: 


"The  calculated  upper  limits  of  the  EP  leachate 
values  for  cadmium,  chromium,  and  lead  are  0.3282 
mg/1,  3.1007  mg/1.  and  4.6297  mg/L  respectively. 
Using  these  calculated  upper  limit  values  for  the  EP 
leachate  values  in  the  VHS  model,  the  receptor  well 
concentrations  will  also  exceed  the  National  Interim 
Primary  Drinking  Water  Standards.  See  Footnote  17 
for  an  explanation  of  the  95%  confidence  interval 
calculation. 

**The  Agency  notified  GMC  in  a  letter  dated  July 
23. 1985  that  the  OfTice  of  Solid  Waste  would 
recommend  to  the  Assistant  Administrator  for  Solid 
Waste  and  Emergenc)'  Response  that  GMCs 
petition  be  denied.  CMC  declined  to  exercise  its 
option  to  withdraw  the  petition. 
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tl}U8  no  additional  time  should  be 
necessary. 

Vn.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant 
exclusions  is  not  major  since  its  effect  is 
to  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  is  achieved  by  excluding 
wastes  generated  at  specific  facilities 
from  EPA's  hazardous  wastes,  thereby 
enabhng  the  facility  to  treat  its  waste  as 
non-hazardous.  Although  the  Agency  is 
also  proposing  to  deny  a  petition  for  one 
waste,  our  decision  does  not  trigger  a 
Regulatory  Impact  Analysis,  especially 
since  the  waste  has  been  handled  as 
hazardous  over  the  past  five  years. 

Vin.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  %vill  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  The  denial  of  CMC's 
petition  would  not  effect  a  small  entity. 
Accordingly,  I  hereby  certify  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

list  of  Subjects  in  40  CFR  Part  281 

Hazardous  wastes.  Recycling. 

Dated:  November  4, 1985. 
Jack  W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
So  J  id  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: ' 


Authority:  Sees.  1006. 2002(a),  3001,  and 
3002  of  tiie  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6805.  e912(a),  0921.  and  6922]. 

2.  In  Appendix  IX,  add  the  following 
wastestreams  in  alphabetical  order  to 
Table  1  or  Table  2  as  indicated: 

Appendix  IX— Wastes  Excluded  Under 
§S  280.20  and  260.22. 

Table  1.— Wastes  Excluded  From 
Nonspecific  Sources 


FadMy 


CviCa 


Genaral 


tmmmukati. 
WL 


Elyrta.  OH.. 


Corp., 
Fohw 
Body 
OMaiaa 


Corpi 


NV_ 


Waste  descriplion 


kidnerator  ash  (EPA  Hazard- 
ous Waste  Nos.  F003  and 
FOOS)  generated  by  the  pyr- 

otytic  mcmeralKXi  of  spent 
aotvents.  solK)  wastes  and 
waste  04  and  stored  onsite 
on  [date  o<  puMcation]  as 
we«  as  such  itKanerator  ash 
ganerawd  after  November 
27,  1985. 
The  residue  generated  from 
the  use  of  the  Cheoifnr" 
taatment  process  on  sludge 
(EPA  Hazardous  Waste  No 
F006)  generated  frorti 
etecfro-plating  operations 
and  contained  m  three  onsitc 
surface  impoundments  on 
(date  ol  puMcanon)  To 
assure  that  stabilization 
occurs.  the  toNowvig 
condWons  apply  to  this 
exclusion: 

t  Modng  ratios  shaU  be 
mooilored  commuously  to 
assure  conatstent  treatment 

2.  One  grab  sample  of  the 
Mated  waste  shall  be  taken 
each  hour  as  it  s  pumped  to 
the  holding  area  (cell)  from 
each  trailer  unit  At  tr>e  end  of 
each  production  day.  the  grab 
samplea  from  the  individual 
trailer  urets  wM  be  composit- 
•d  and  the  EP  loxicily  lest 
will  be  run  on  each  composite 
sample  II  lead  or  total  chro- 
mum  concentrations  exceed 
0.315  ppm  or  if  nickel  ex- 
ceeds 2.17  ppm,  m  the  EP 
extract  the  waste  will  be  re- 
moved and  retreated  or  de- 
posed of  as  a  hazardous 
waste. 

3.  The  treated  wiasle  shall 
be  pumped  mto  bermed  cells 
which  are  constructed  to 
aasure  that  the  keated  waste 
is  identifiable  and  retnevable 
(ie..  th«  malerial  can  be  re- 
moved and  eitt>er  doposed  of 
aa-a  hazardous  waste  or  re- 
Mated  it  conditions  1  or  2 
are  not  met). 

Failure  to  saliaty  any  of  these 
oondWorts  would  render  the 
exclusion  void.  Tha  is  a 
one-time  exchjsion. 

treatment 
(EPA  Hazardous 
Waste  No.  F019)  generated 
from  the  chemcal  conver- 
aion  coating  of  akjmmum 
and  contained  m  an  onsrte 
Impoundment  on  [date  of 
publication].  This  is  a  one 
litne  exduaioa 


Table  2.— Wastes  Excluded  From  Specific 
Sources 


Facitty 


Cyanwnid. 


Waste  dcsoiptton 


Waalawatar  and  sludge  (EPA 
Hazardous  Waste  No. 
K038)  generated  from  the 
and  stopping  of 
productton  and 
containad  In  onaile  lagoons 
on  [date  ol  publication] 
and  such  wastewater  and 
skjdge  generated  after  No- 
27,  1965 


(FR  Doc.  85-27070  Filed  11-28-85;  8:45  am] 

BlUJNa  CODE  SSM-SO-M 

40  CFR  Part  261 
[SW-FRL-2922-2] 

Hazardous  Waste  Management 
System;  identification  and  Listing  of 
Hazardous  Waste;  Proposed  ^ 

Exclusions  ^W 

AQENCv:  Envronmental  Protection 
Agency. 

action:  Proposed  rule  and  request  for 
comment. 


summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing  to 
exclude  the  solid  wastes  generated  at 
six  facilities  from  the  list  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20, 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  265, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  40  CFR  260.22, 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific  basis"  from  the 
hazardous  waste  list.  The  effect  of  this 
action,  if  promulgated,  would  be  to 
exclude  certain  wastes  generated  at 
particular  facilities  from  listing  as 
hazardous  wastes  under  40  CFR  26J. 
Due  to  recent  changes  to  the  delisting 
criteria  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984,  the 
six  petitions  for  which  we  propose  to 
grant  an  exclusion  have  been  evaluated 
both  for  the  factors  for  which  the  wastes 
were  orginally  listed,  as  well  as  other 
factors  and  toxicants  reasonably 
expected  to  be  present  in  these  wastes. 
date:  EPA  will  accept  public  comments 
on  these  proposed  exclusions  until 
January  13. 1986.  Any  person  may 
request  a  hearing  on  these  proposed 
exclusions  by  filing  a  request  with 
Eileen  B.  Claussen,  whose  address 
appears  below,  by  December  12, 1985. 
The  request  must  contain  the 
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information  prescribed  in  40  CFR 
260.20(d] . 

AOOficsws:  Comments  should  be  sent 
to  the  Docket  Clerk.  Office  of  Solid 
Waste  (WH-5e2),  U.S.  Enviromental 
Protection  Agency,  401 M  Street.  SW.. 
Washington.  DC  20460. 

Requests  for  a  hearing  should  be 
addressed  to  Eileen  B.  Claussen, 
Director,  Characterization  and 
Assessment  Division.  G^ce  of  Solid 
Waste  (WH-562B),  U.S.  Environmental 
Protection  Ageny,  401  M  Street.  SW. 
Washington.  DC  20460.  Communications 
should  identify  the  regulatory  docket 
number  "Section  3001 — Delisting 
Petition  (4)." 

The  pubUc  docket  for  these  proposed 
exclusions  is  located  in  Room  S-212, 
U.S.  Enviromental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460,  and  is  available  for  viewing  from 
9:00  a  jn.  to  4K)0  p.m..  Monday  through 
Friday,  excluding  holidays. 

FOR  FURTHEII  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information,  contact  Ms.  Lori  DeRose, 
Office  of  SoUd  Waste  (WH-5e2B),  U.S. 
Environmental  Protection  Agency,  401 M 
Street.  SW..  Washington.  DC  20460. 
(202)  382-^5096 . 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  16. 1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  bom  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and^quently  exhibit  any 
of  die  characteristics  of  hazardous 
wastes  identified  in  Subpart  C  of  Part 
261  (i.e.,  ignitability,  corrosivity, 
reactivity,  and  extraction  procedure  [EP] 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  40  CFR  261.11(a)(2)  or 
261.11(a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  meeting  the  listing 
description  from  an  individual  facility 
may  not  be.  For  this  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  oe  excluded,  petitioners  must  show 
that  a  waste  generated  at  their  facility 
does  not  meet  any  of  the  criteria  under 


which  the  waste  was  listed.  (See  40  CFR 
260.22(a)  and  the  backg^und  documents 
for  the  Usted  wastes.)  In  addition,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  require 
the  Agency  to  consider  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed,  if  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
Accordingly,  a  petitioner  also  must 
demonstrate  that  his  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics,  as  well  as  present 
sufficient  information  for  the  Agency  to 
determine  whether  the  waste  contains 
any  other  toxicants  at  hazardous  levels. 
(See  40  CFR  260.22(a):  Section  222  of  die 
Hazardous  and  SoUd  Waste 
Amendments  of  1984. 42  U.S.C.  3001(f); 
and  the  background  documents  for  the 
listed  wastes.)  Although  wastes  which 
are  "delisted"  [i.e.  exduded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
a  hazardous  waste,  generators  remain 
obligated  to  determine  whether  their 
waste  remains  non-hazardous  based  on 
the  hazardous  waste  characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  (See 
40  CFR  261.3  (c)  and  (d)(2).)  Again,  the 
substantive  standard  for  "delisting"  is: 
(1)  That  the  waste  not  meet  any  of  the 
criteria  for  which  it  was  listed  originally; 
and  (2)  that  the  waste  is  not  hazardous 
after  considering  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed,  if  there 
is  a  reasonable  basis  to  believe  that 
such  additional  factors  could  cause  the 
waste  to  be  hazardous.  Where  the  waste 
is  derived  from  one  or  more  listed 
hazardous  wastes,  the  demonstration 
may  be  made  with  respect  to  each 
constituent  or  the  waste  mixture  as  a 
whole.  (See  40  CFR  260.22(b).) 
Generators  of  these  excluded  treatment, 
storage,  or  disposal  residues  remain 
obligated  to  determine  whether  these 
residues  exhibit  any  of  the  hazardous 
waste  characteristics  on  a  periodic 
basis. 

Approach  Used  to  Evaluate  Delisting 
Petitions 

The  Agency  first  will  evaluate  the 
petition  to  determine  whether  the  waste 
(for  which  the  petition  was  submitted)  is 
non-hazardous  based  upon  the  criteria 
for  which  the  waste  was  originally 
listed.  If  the  Agency  believes  that  the 
waste  is  still  hazardous  (based  upon  the 
original  listing  criteria),  it  will  propose 


to  deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  criteria  for  which  the  waste  was 
listed,  it  then  will  evaluate  the  waste 
with  respect  to  any  other  factors  or 
criteria,  if  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 

The  Agency  is  using  a  hierarchical 
approach  in  evaluating  petitions  for  the 
other  factors  or  contaminants  [i.e..  those 
listed  in  Appendix  Vm  of  Part  261).  This 
approach  may.  in  some  cases,  eliniinate 
the  need  for  additional  testing.  The 
petitioner  can  choose  to  submit  a  raw 
materials  bst  and  process  descriptions. 
The  Agency  will  evaluate  this 
information  to  determine  whether  any 
Appendix  Vm  hazardous  constituents 
are  used  or  formed  in  the  manufacturing 
and  treatment  process  and  are  likely  to 
be  present  in  the  waste  at  significant 
levels.  If  so,  the  Agency  then  will 
request  that  the  petitioner  perform 
additional  analytical  testing.  If  the 
petitioner  disagrees,  he  may  present 
arguments  on  why  the  toxicants  would 
not  be  present  in  the  waste,  or,  if 
present  why  they  would  pose  no 
toxicological  hazard.  The  reasoning  may 
include  descriptions  of  closed  or 
segregated  systems,  or  mass  balance 
arguments  relating  volumes  of  raw 
materials  used  to  the  rate  of  waste 
generation.  If  the  Agency  finds  that  the 
arguments  presented  by  the  petitioner 
are  not  sufficient  to  eliminate  the 
reasonable  likelihood  of  the  toxicant's 
presence  in  the  waste,  the  petition 
would  be  tentatively  denied  on  the  basis 
of  insufficient  information.  The 
petitioner  then  may  choose  to  submit  the 
additional  analytical  data  on 
representative  samples  of  the  waste 
during  the  public  comment  period. 

Rather  than  submitting  a  raw 
materials  list  petitioners  may  test  their 
waste  for  any  additional  toxic 
constituents  that  may  be  present  and 
submit  this  data  to  the  Agency.  In  this 
case,  the  petitioner  should  submit  an 
explanation  of  why  any  constituents 
from  Appendix  VIII  of  Part  261,  for 
which  no  testing  was  done,  would  not 
be  present  in  the  waste  or,  if  present 
why  they  would  not  pose  a  toxicological 
hazard. 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  Specifically,  the  Agency  considers 
whether  the  waste  is  acutely  toxic,  as 
well  as  the  toxicity  of  the  constituents, 
the  concentration  of  the  constituents  In 
the  waste,  their  tendency  to  migrate  and 
bioaccumulate,  their  persistence  in  the 
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environment  once  released  from  the 
waste,  plausible  types  of  management  of 
the  waste,  and  the  quantities  of  the 
waste  generated.  In  this  regard,  the 
Agency  has  developed  an  analytical 
approach  to  the  evaluation  of  wastes 
that  are  landfiUed  and  land  treated.  See 
50  FR  7882,  February  26, 1985.  the 
"Vertical  and  Horizontal  Spread"  Final 
Rule,  and  the  "Proposed  Organics 
Model"  published  elsewhere  in  today's 
Federal  Register  for  a  detailed 
discussion  of  our  approach.  The  overall 
approach,  which  includes  a  ground- 
water transport  model.  Is  used  to 
preduct  reasonable  worst-case 
contaminant  levels  in  ground  water  in 
nearby  receptor  wells  [i.e.,  the  model 
estimates  the  ability  of  an  aquifer  to 
dilute  the  toxicant  from  a  specific 
volimie  of  waste).  The  land  treatment 
model  also  has  an  air  component  and 
predicts  the  concentration  of  specific 
toxicants  at  some  distance  downwind  of 
the  facility.  The  compliance  point 
concentration  determined  by  the  model 
then  is  compared  directly  to  a  health- 
based  standard.  If  the  value  at  the 
compliance  point  predicted  by  the  model 
is  less  than  the  health-based  standard, 
then  the  waste  could  be  considered  non- 
hazardous  and  a  candidate  for  delisting. 
If  the  value  at  the  compKance  point  is 
above  the  health-based  standard, 
however,  then  the  waste  probably  still 
will  be  considered  hazardous,  and  not 
excluded  from  Subtitle  C  control. 

This  approach  evaluates  the 
petitioned  wastes  by  assuming 
reasonable  worst-case  land  disposal 
scenarios.  This  approach  has  resulted  in 
the  development  of  a  sliding  regulatory 
scale  which  suggests  that  a  large  volume 
of  waste  exhibiting  a  particular  extract 
level  would  not  be  delisted,  while  a 
smaller  volume  of  the  same  waste  could 
be  considered  non-hazardous.*  The 
Agency  believes  this  to  be  a  reasonable 
outcome  since  a  larger  quantity  of  the 
waste  (and  the  toxicants  in  the  waste) 
might  not  be  diluted  sufHciently  to  result 
in  compliance  point  concentrationa  that 
are  less  than  the  appropriate  health- 
based  standards.  The  selected  approach 
predicts  that  the  larger  the  waste 
volume,  the  higher  the  level  of  toxicants 
at  the  compliance  point  The 
mathematical  relationship  («vith  respect 
to  ground  water)  yields  at  least  a  six- 
fold dilution  of  the  toxicant 
concentration  initially  entering  the 
aquifer  (/.e..  any  waste  exhibiting 
extract  levels  equal  to  or  less  tham  six 
times  a  health-based  standard  will 
generate  a  toxicant  concentration  at  the 


■  Other  factors  may  pwuII  in  Ac  denial  oTs 
pctjtiaa,  Midi  m  actual  pound-wster  monitofing 
data  or  spot-check  venficatioa  data. 


receptor  well  equal  to  or  lesa  than  that 
same  health-based  standard). 
Depending  on  the  volume  of  waste,  an 
additional  five-fold  dilution  may  be 
imparted,  resulting  in  a  total  dilution  of 
up  to  thirty-two  times. 

The  Agency  is  proposing  to  use  this 
approach  as  one  factor  in  determining 
the  potential  impact  of  the  unregulated 
disposal  of  petitioned  waste  on  human 
health  and  the  environment  The  Agency 
has  used  this  approach  in  evaluating 
each  of  the  wastes  proposed  for 
exclusion  in  today's  publication.  As  a 
result  of  this  evaluation,  the  Agency  is 
proposing  to  grant  the  petitions 
discussed  in  this  notice. 

It  should  be  noted  that  EPA  has  not 
verified  the  submitted  test  data  before 
proposing  to  grant  these  exclusions.  The 
sworn  affidavits  submitted  with  each 
petition  bind  the  petitioners  to  present 
truthful  and  accurate  results.  In 
addition,  the  Agency  has  initiated  a  spot 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions  before  final  exclusions  will  be 
granted. 

Finally,  before  the  Hazardous  and 
Solid  Waste  Amendments  of  19B4.  the 
Agency  granted  temporary  exclusions 
without  first  requesting  pubUc  conunent 
The  Amendments  specifically  require 
the  Agency  to  provide  notice  and  an 
opportvinity  for  comment  before  granting 
an  exclusion.  All  of  the  exclusions 
proposed  today  will  not  becone 
effective  unless  cmd  until  made  final.  A 
notice  of  final  exclusion  will  not  be 
published  until  all  public  comments 
(including  those  at  requested  hearings,  if 
any)  are  addressed. 

Petitioners 

The  proposed  exchisions  published 
today  involve  the  following  petitioners: 
Arco  Chemical  Company,  Miami. 

Florida; 
Bommer  Industries  Incorporated, 

Landrum,  South  Carolina; 
Dover  Corporation,  Norris  Division, 

Tulsa,  CHdahoma; 
Star  Expansion  Company, 

Mountainville,  New  Yoriq 
Texas  Eastman  Company,  Longview, 

Texas; 
United  Technologies  Automotive,  Inc. 

Jeffersonville.  Indiana. 

/.  Arco  Chemical  Company 

A.  Petition  for  Exclusion 

The  Arco  Chemical  Company  (Arco) 
(formerly  the  Anaconda  Aluminum 
Company)  is  involved  in  the  production 
of  painted  aluminum  extrusions  at  its 
Opa  Locka  paint  plant  in  Miami,  Florida. 
In  April  1982,  Anaconda  Aluminum 


petitioned  the  Agency  to  exclude  their   - 
wastewater  treatment  sludges  bom  the 
chemical  conversion  coating  of 
aluminum,  presently  listed  as  EPA 
Hazardous  Waste  No.  FOIQ.  The  listed 
constituents  of  concern  In  EPA 
Hazardous  Waste  No.  F019  are 
hexavalent  chromium  and  cyanide. 

Based  upon  the  Agency's  review  of 
the  petition,  the  Miami  facility  was 
granted  an  informal  exclusion  in 
January,  1983.«  The  Agency's  basis  for 
granting  the  informal  exclusion  was  the 
low  migration  pot^itial  of  the 
constituents  of  concern,  namely 
hexavalent  chromiimi  and  cyanide 
(complexed).  On  November  8, 1984.  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  were  enacted.  In 
part,  these  Amendments  required  the 
Agency  to  consider  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed,  if  the 
Agency  has  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
(See  section  222  of  the  Amendments,  42 
U.S.C  6921[fl.)  In  anticipation  of  these 
changes,  and,  as  a  result  of  these  new 
requirements,  the  Agency  requested 
additional  information  from  Arco.  This 
information  was  submitted  on  May  29, 
1984,  September  4. 1984.  March  19, 1985, 
and  August  15, 1985.  The  Agency, 
therefore,  has  re-evaluated  Arco's 
petition  to:  (1)  Determine  whether  the 
informal  exclusion  should  be  made  final 
based  on  the  original  listing  criteria;  and 
(2)  evaluate  the  waste  for  factors  (other 
than  those  for  which  the  waste  was 
listed)  to  determine  whether  the  waste 
is  noa  hazardous.  This  notice  presents 
the  results  of  the  Agency's  re-evahiation 
of  this  petition. 

Arco  has  submitted  a  detailed 
description  of  its  manufacturing  and 
treatment  processes,  including 
schematic  diagrams;  total  constituent 
and  EP  toxicity  analyses  of  the  waste 
for  all  the  EP  toxic  metals  and  nickel: 
distilled  water  leachate  test  results  for 
total  cyanide;  total  constituent  analyses 
for  total  cyanide  and  cyanide  amenable 
to  chlorination;  total  oil  and  grease 
content  of  the  waste;  and  reactivity  test 
data  for  free  cyanide  and  ttee  sulfide. 
Arco  also  submitted  a  Ust  of  all  raw 
materials  emd  feedstocks  used  in  the 


*  On  iantiary  13. 1963.  a  memorandum  was  sent 
from  the  Director  of  the  Office  of  Managemeat 
Information  and  Analysis  to  the  Regions  indicating, 
among  other  things,  that  the  Office  of  SoHd  Wast* 
and  Emergency  Responae  bad  snade  a  deteraaaatian 
to  grant  the  delisting  petition  submitted  by  the 
Anaconda  Aluminum  Co.  (now  the  Arco  Chemical 
Corp).  This  memo  Indicated  that  the  Assistant 
Acbninistrator  for  Solid  Waste  and  biergency 
Response  had  approved  the  excfanion  of  (his  waatc 
(Sae  RCRA  docket  for  letter.) 
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manufacturing  process.  The  Agency 
requested  this  information,  as  noted 
above,  to  determine  vyhether 
constituents  other  than  tho^e  for  which 
the  waste  was  listed  are  present  in  the 
waste  at  levels  of  regulatory  concern. 

Arco  produces  extruded  aluminum 
parts  at  another  facility,  and  ships  these 
parts  to  the  Miami  paint  plant  for 
processing.  At  the  Miami  paint  plant  the 
extrusions  are  conveyed  through  a  five 
stage  pre-treatment  operation  which 
cleans  the  metal  surface,  then  deposits 
chromium  and  phosphate  on  the 
extrusion  to  help  prevent  corrosion  and 
to  aid  proper  bonding  of  the  paint  to  the 
metal  The  extrusions  are  then  dried  at 
150  *F,  cooled,  electrostatically  painted, 
cured  at  360-380  *F,  cooled,  and 
packaged  for  shipping.  Arco's  waste 
treatment  system  collects  wastewater 
from  the  spray  washers  in  holding  tanks. 
Paint  wastes  are  kept  entirely  separate 
from  the  wastewater  treatment  system. 
The  wastewater  is  then  treated  with 
sodium  bisulfite  to  reduce  hexavalent 
chromium  to  trivalent  chromium,  and 
the  pH  is  adjusted.  Neutralization  is 
completed  by  use  of  sodium  hydroxide 
to  precipitate  the  trivalent  chromium, 
and  aluminum  sulfate  is  added  to  help 
flocculation.  Anionic  polymers  are  then 
added  to  finish  precipitation,  and  the 
sludge  is  allowed  to  settle  in  a  lamella 
clarifier  before  it  is  removed  to  the 
thickener  and  filter  press. 

Sludge  samples  were  collected  by 
compositing  daily  samples  irom  the 
transfer  dumpster  into  which  the  filter 
press  cake  is  deposited.  Equal  portions 
of  sludge  from  the  comers  and  center  of 
the  dumpster  were  composited  into 
singly  daily  samples,  which  in  turn  were 
composited  with  other  daily  samples 
into  four  weekly  composites.  Arco 
claims  that  these  weekly  composites  are 
representative  of  the  waste  because  of 
the  uniformity  of  the  manufacturing  and 
treatment  processes,  and  because  the 
transfer  dumpster  is  emptied  daily, 
which  allows  consistent,  un-biased 
sampling  of  daily  sludge  production. 
Arco's  demonstration  was  originally 
based  on  samples  taken  dining 
November-December  1981.  For  purposes 
of  further  testing,  Arco  made  four 
additional  composites  during  April-May 
1985,  which  were  composited  identically 
to  the  1961  samples.  Arco  claims  that 
the  samples  taken  during  both  time 
periods  reflect  any  variation  of 
constituent  concentration  in  the  waste. 
Arco  also  claims  that  their  raw 
materials  do  not  change  oVer  time,  and 
Arco  therefore  believes  that  the  samples 
adequtely  characterize  the  sludge. 

The  total  constituent  analyses  and  EP 
leachate  analyses  for  the  Usted 


constituents  In  the  sampled  sludge 
resulted  in  the  maximum  concentrations 
shown  in  Table  1.  The  total  constituent 
analyses  and  EP  leachate  analyses  for 
the  non-listed  metals  produced  the 
maximum  concentrations  rei>orted  in 
Tabled. 

Table  1.— Filter  Press  Sludqe 
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Table  2.— Filter  Press  Sluoge 
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Maximum  oil  and  grease  was  found  to 
be  0.37  percent  No  cyanides  are  used  in 
Arco's  process;  this  point  was  confirmed 
in  that  the  maximum  total  cyanide  levels 
found  in  the  waste  are  low  (0.62  ppm). 
The  maximum  level  of  fi'ee  cyanide  is 
also  low  (<0.5  ppm).  and  cyanide 
amenable  to  chlorination  is  present  at 
levels  less  than  0.62  ppm.  The  maximum 
free  sulfide  level  was  found  to  be  68 
ppm  (at  pH<2).  None  of  the  samples 
demonsti'ated  the  characteristics  of 
ignitabihty,  reactivity,  or  corrosivity. 

Examination  of  the  Material  Safety 
Data  Sheets  for  compounds  used  in  the 
manufacturing  process  indicated  that 
only  one  Appendix  VIII  compound, 
hydrofluoric  acid,  would  be  expected  to 
be  present  in  the  sludge.  This  compound 
is  present  in  additives  (20-25%  by 
weight)  which  enhance  the  action  of  the 
chromating  process.  The  wastewater 
treatment  system,  which  uses  an 
alkaline  pH  to  induce  precipitation  of 
insoluble  metallic  hydroxides,  also 
precipitates  fluoride  ion  as  sodium 
fluoride.  This  salt  is  removed  by 
flocculation  and  clarification,  along  with 
other  salts,  in  the  treated  waste: 
hydrofluoric  acid  is  therefore  not 
expected  to  be  present  in  significant 
quantities  m  the  waste.  Arco  claims  to 
generate  a  maximum  of  210  tons  of 
sludge  per  year. 


E  Agency  Analysis  and  Action 

Arco  has  demonstrated  to  the  Agency 
that  the  sludge  produced  by  their 
wastewater  treatment  system  is  non- 
hazardous.  The  Agency  believes  that  the 
weekly  composites  taken  bom  the  waste 
dumpster  adequately  characterize  any 
variations  in  constituent  concentration 
that  may  occur  in  the  petitioned  waste. 
The  Agency  Is  satisfied  that  the  weekly 
compositing  done  by  Arco  will  not 
conceal  variations  in  the  concentrations 
of  constituents,  and  that  samples  will  be 
consistent  fi:t}m  week  to  week.  Due  to 
the  consistency  of  the  operations 
involved,  the  Agency  believes  that  the 
samples  presented  in  support  of  the 
petition  are  representative  of  die  waste 
generated  by  Arco. 

The  Agency  has  evaluated  the 
mobility  of  the  Inorganic  constituents  of 
Arco's  waste  using  the  VHS 
groundwater  model*  The  Agency's 
evaluation  of  Arco's  maximum  annual 
waste  generation  volume  and  the 
maximum  EP  extract  levels  for  the  listed 
constituents  reported  in  the  petition  has 
produced  the  receptor  well 
concentrations  shown  in  Table  3.  The 
maximum  leachate  values  were  used  in 
the  Agency's  evaluation  (instead  of 
averaged  leachate  values]  because  Arco 
submitted  results  for  each  type  of 
analysis  on  only  four  samples  (eight  for 
the  listed  constituents). 
Using  the  VHS  model  the  Agency's 
evaluation  of  levels  for  the  non-listed 
constituents  generated  the  compliance 
point  concentrations  shown  in  "Table  4. 

Table  3.— VHS  Model:  CaijCulateo 
Compliance  Ponfr  Concentration  (mg/l) 
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Table  4.— VHS  Mooel:  Calculated 
Compliance  Point  Concentration 
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•See  50  f7?  788Z  Appendix  I  (February  2a  1965) 
for  a  detailed  explanation  of  the  development  of  die 
VHS  model  for  uie  in  the  delisting  prograjn.  See 
also  the   rinal  VHS  Model"  Rule  published 
elsewhere  in  today's  Federal  Register.  > 
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For  all  the  EP  toxic  metals,  the 
predicted  maximum  levels  at  the 
compliance  point  are  below  the  National 
Interim  Primary  Drinking  Water 
Standards;  and  nickel  levels  are  below 
EPA's  interim  criterion.* Thus,  the 
Agency  has  concluded  through  use  of 
the  VHS  model  that  no  inorganic 
constituents  are  present  in  the  waste  at 
levels  of  regulatory  concern.  Leachable 
cyanide  levels,  are  below  the  U.S.  Public 
Health  Service's  suggested  drinking 
water  standard.  ^  Since  the  maximum 
cyanide  content  of  the  waste  is  0.62 
ppm,  the  total  cyanide  in  the  waste  is 
not  expected  to  create  a  health  hazard 
by  either  groundwater  or  atmospheric 
contamination.  The  reported  values  are 
well  below  the  workroom  air  threshold 
limit  of  10  ppm  set  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH].» 

Arco  also  presented  test  data  on  the 
sulfide  content  of  their  waste.  The 
maximum  sulBde  content  reported  was 
68  ppm.  However,  the  maximum  value 
exceeds  the  other  reported  sulflde 
values  by  a  factor  of  4,  and  also  exceeds 
the  upper  limit  of  the  95%  confidence 
interval  calculated  for  the  sulfide  data. 
The  maximum  level,  therefore,  believed 
to  be  an  outlier.  The  Agency  believes 
that  the  sulfide  levels  shown  in  the 
petition  (14-17  ppm)  are  probably  the 
result  of  interferences  caused  by  the  use 
of  sodium  bisulfite  which  is  used  to 
reduce  hexavalent  chromium  in  the 
waste  to  the  trivalent  state.  The  sulRde 
values  are,  therefore,  not  considered  to 
be  of  environmental  concern.  (The 
'ACGIH  threshold  limit  value  is  10  ppm, 
see  footnote  8.)  These  constituents, 
therefore,  are  not  of  regulatory  concern.* 


•See  so  FRl  20247  (May  16. 1985]  for  a  complete 
description  of  the  development  of  the  Agency's 
interim  health-based  standard  for  nickel  (0.35  ppm). 

'Drinking  Water  Standards.  U.S.  Public  Health 
Service.  Publication  956, 1962  (0.2  ppm). 

*  Documentation  of  the  Threshold  Limit  Values 
for  Substances  in  Workroom  Air  American 
Conference  of  Covermnental  Industrial  Hygienists, 
3rd  ed,  1971.  Cincinnati,  Ohia 

*To  confinn  our  conclusion  that  the  waste  is  non- 
hazardous,  the  Agency  has  used  an  alternative 
method.  The  Agency  calculated  the  toxicant  levels 
expected  at  the  compliance  point  using  the  upper 
limit  of  a  95%  confidence  interval  in  addition  to  the 
maximum  extract  level. 

Based  upon  the  data  submitted  by  Arco,  a 
confidence  interval  for  each  constituent  of  concern 
can  be  calculated.  This  enables  the  accuracy  with 
which  the  sampled  mean  concentration  of  each 
constituent  in  the  waste  to  be  determined.  The 
upper  confidence  limit  may  be  calculated  and  used 
in  the  VHS  model  instead  of  the  maximum  EP  value 
reported  in  the  petibon.  The  use  of  both  the  upper 
confidence  limit  and  the  maximum  reported  EP 
value  ensures  that  the  impact  of  all  reasonable 
variations  in  the  waste  extract  level  have  been 
taken  into  account  The  confidence  interval  (Q)  is 
determine  using  the  following  equation: 

a=X±tfs/n"l 


In  addition,  the  Agency  has  concluded 
that  no  other  hazardous  constituents  are 
present  in  the  waste  based  on  the  raw 
materials  used  by  Arco  in  their 
manufacturing  process.  In  particular,  the 
Agency  has  reviewed  each  of  the 
chemical  components  used  in  each  raw 
material,  as  supplied  by  raw  material 
lists  and  material  safety  data  sheets,  in 
Arco's  conversion  coating  operation. 
The  Agency  has  concluded  from  this 
review  that  ho  other  Appendix  VIII 
toxicants  (except  as  described  earlier) 
are  present  in  the  petitioned  waste. 

The  Agency  believes  that  the 
treatment  process  used  by  Arco 
generates  a  non-hazardous  waste.  Based 
on  the  Agency's  reevaluation  of  the 
petition,  the  Agency  proposes  to  grant  a 
Hnal  exclusion  to  the  Arco  Chemical 
Company  for  the  wastewater  treatment 
sludge  generated  at  Arco's  Opa  Locka 
facility  in  Miami.  Florida,  as  described 
m  its  petition. 

//.  Bommer  Industries  Incorporated 

A.  Petition  for  Exclusion 

Bommer  Industries  Incorporated 
(Bommer),  located  in  Landrum,  South 
Carolina,  is  involved  in  the  manufactitre 
of  builders'  hardware  and  accessories 
for  use  in  the  construction  industry. 
Bommer  has  petitioned  the  Agency  to 
exclude  its  treated  sludge,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F006— Wastewater  treatment  sludges 
from  electroplating  operations  except 
frtjm  the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin,  zinc,  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum. 
Bommer  has  petitioned  to  exclude  the 
waste  contained  in  its  two  evaporation 


where: 

X=mean  concentration  in  the  samples 

t=t-value  obtained  from  statistical  tables 

s= standard  deviation 

n= number  of  samples 

If  the  upper  limit  of  a  95%  confidence  interval  Is 
evaluated  using  the  VHS  model  and  generates  a 
compliance  point  concentration  below  the  health- 
based  standard  (e.g..  the  drinking  water  standard) 
then  it  can  be  concluded  that  at  least  97.5  times  out 
of  100  that  all  compliance  point  values  will  fall 
below  this  level.  The  calculated  upper  limits  for 
chromium  and  cyanide  are  1.3257  mg/a  and  <0.02 
mg/l,  respectively.  Using  the  calculated  upper  limit 
values  in  the  VHS  model,  the  compliance  point 
concentrations  will  not  exceed  the  National  Interim 
Primary  Drinking  Water  Standard  for  chromium,  nor 
exceed  the  U.S.  Public  Health  Service's  threshold 
limit  for  cyanide.  In  fact,  no  EP  toxic  metal  will 
exceed  its  respective  standard  for  this  waste  if  the 
95%  confidence  interval  for  each  metal  is  used  in  the 
VHS  model. 


ponds  because  the  waste  does  not  meet 
the  criteria  for  which  it  was  originally 
listed. 

The  listed  constituents  of  concern  for 
EPA  Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium, 
cyanide  (complexed)  and  nickel. 
Bommer  claims  that  its  wastewater 
treatment  process  generates  a  non- 
hazardous  sludge  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  essentially  in 
an  immobile  form.  Bommer  further 
claims  that  this  waste  is  not  hazardous 
for  any  other  reason. 

Bommer  has  submitted  a  detailed 
description  of  its  electroplating  and 
wastewater  treatment  processes, 
including  schematic  diagrams:  total 
constituent  analyses  and  EP  toxicity  test 
results  of  the  sludge  for  cadmium,  total 
chromium,  and  nickel;  total  constituent 
analyses  and  distilled  water  leach  test 
results  for  cyanide;  and 
photodegradable  cyanide  '"test  results. 
Bommer  also  submitted  results  from 
total  constituent  analyses  and  EP 
toxicity  tests  for  arsenic  barium,  lead, 
mercury,  selenium,  and  silver;  and  total 
oil  and  grease  analysis  of  representative 
waste  samples  collected  from  both 
evaporation  ponds.  In  addition,  Bommer 
submitted  a  list  of  raw  materials  used  in 
the  manufacturing  process.  The 
additional  information  was  submitted  in 
response  to  the  new  requirements  for 
delisting  tmder  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  The 
Agency  reviewed  this  material  in  order 
to  determine  whether  any  hazardous 
constituents  other  than  those  for  which 
the  waste  was  originally  listed  could  be 
present  in  the  waste  at  levels  of 
regulatory  concern. 

The  Agency  reviewed  the  Material 
Safety  Data  Sheets,  submitted  by 
Bommer.  and  identified  the  following 
three  Appendix  VIII  chemicals  as 
components  of  raw  materials  used  in  the 
manufacturing  process  that  could 
reasonably  be  expected  to  be  present  in 
the  waste:  (1)  Toluene.  (2)  methyl  ethyl 
ketone,  and  (3)  trichloroethylene.  (No 
other  Appendix  VIII  toxicants  are 
expected  in  the  waste.)  The  Agency 
therefore  requested  that  Bommer  supply 
total  constituent  analyses  for  these  three 
chemicals.  Bommer  responded  to  the 
Agency's  request  on  July  8, 1985.  They 
indicated  that  the  thinners  and 
retarders.  identified  from  the  Material 
Safety  Data  Sheets,  as  containing: 
Toluene,  methyl  ethyl  ketone,  and 
trichloroethylene  are  used  in  a  separate 
process  and  could  not  possibly  enter  the 


"See  "Agency  Analysis  and  Action"  below  for  a 
description  of  this  methodology. 


Federal  Register  /  Vol.  50.  No.  229  /  Wednesday.  November  27^  1985  /  Proposed  Rules         48931 


petitioned  waste.  To  support  their  claim, 
Bommer  provided-a9  analysis  of  the 
wastewater,  before  its  discharge  into  the 
two  evaporation  ponds.  Using  a 
detection  limit  of  ten  parts  per  billion  (10 
/ig/L)  none  of  the  three  suspected 
constituents  was  detected."  No  further 
data  were  requested  for  these  toxicants. 

Bommer  manufactures  spring  hinges, 
apartment  house  mailboxes,  and 
lavatory  fixtures  for  use  in  the 
construction  industry,  in  the  production 
process,  the  products  are  either  painted 
or  electroplated,  depending  on  the 
customer's  preference.  The  painting 
operations  consist  of  cleaning, 
phosphating,  rinsing,  chromating, 
rinsing,  drying,  and  painting.  The 
electroplating  process  employs  an 


automatic  plating  line  for  all  normal 
operations;  a  manual  plating  line  is 
occasionally  used  for  speciality  items 
with  brass  parts.  Both  plating  lines  are 
capable  of  plating  with  brass,  chrome, 
nickel,  zinc  or  bronze.  The  plating 
operations  consist  of  buffing,  cleaning, 
rinsing,  plating,  and  cascade  rinsing. 

Bommer's  spent  rinse  water,  from  the 
single  rinse  and  cascade  rinse  tanks,  is 
released  when  a  water  saving  unit 
detects  an  unacceptable  level  of 
contamination.  The  spent  rinse  water 
from  the  phosphating  operations  flows 
by  gravity  to  a  sump.  (No  other  paint 
wastes  are  discharged.]  From  this  sump, 
the  water  is  pumped  to  evaporation 
pond  #1.  The  spent  rinse  water  from  the 
electroplating  operations  flows  to  a 


separate  sump,  and  is  then  pumped  to 
evaporation  pond  #1  or  #2  on  an 
alternating  basis.  In  these  ponds,  due  to 
the  alkaline  pH  of  the  effluent  (8.0-9.5). 
the  soluble  metals  precipitate  out  as 
metal  hydroxides.  Bommer  reduces 
"dragout"  by  using  recovery  techniques 
and  does  not  use  any  coagulants  or 
surfactants.  There  has  never  been  an 
effiuent  discharge  from  either 
evaporation  pond  during  Bommer's  ten 
years  of  operation.  To  characterize  the 
wastewaters  before  they  enter  the  two 
evaporation  ponds,  eight  grab  samples 
were  taken  over  eight  hours  from  the 
electroplating  sump  and  composited. 
The  results  of  this  analysis  are 
presented  in  Table  1. 


Table  1 

Total  oonstibitaat  ifialyM 

At 

Se 

Hb 

Ba 

Cd 

Cr 

A9 

Pb 

■  H 

Cu 

TCE 

EI<c>opttttng  lump  cflkMnt  (ppm)  ...„..'..»....... — , 

<0.1 

<(M>1 

<0.001 

<0.1 

0.01 

11 

0.02 

<0.1 

S2 

U 

<0i>1 

i 


CO  characterize  the  electroplating 
sludge  (which  is  the  listed  waste),  both 
evaporation  ponds  were  divided  into  a 
total  of  nine  sections.  A  minimum  of  Ave 
core  samples  were  collected  and 
composited  from  each  section.  All  core 
samples  were  representative  of  the 
entire  depth  of  each  evaporation  pond. 
The  total  constituent  analyses  of  the 
sludge  for  the  listed  constituents, 
contained  in  evaporation  ponds  #1  and 
#2,  found  the  maximum  concentrations 
presented  in  Table  2.  EP  toxicity  test 
results  for  these  same  constituents  from 
both  evaporation  ponds  found  the 
maximum  concentrations  presented  in 
Table  3. »« 

I  Table  2 


Since  the  analysis  of  evaporation 
pond  #2  for  total  cyanide  detected 
levels  as  high  as  12.8  ppm,  the  Agency 
requested  that  Bommer  provide 
photodegradable  cyanide  analyses  on 
four  representative  samples  taken  from 
evaporation  pond  #2.  These  data  which 
were  provided  by  Bommer  on  July  8, 
1985,  indicated  that  the  maximum  level 
of  photodegradable  cyanide  was  below 
0.1  ppm  and  the  total  cyanide  was 
below  10  ppm. 

The  maximum  values  reported  from  a 
total  consituent  analysis  of  the  non- 
listed  metals  are  presented  in  Table  4. 


TABLE  4 

MvamuinEP 

leachate 

concentration  anatysit 

(ppm) 

As 

Ba 

Pb 

HO 

Sa 

AS 

Evaporation  pond  #1 ... 
Evaporation  pond  #2.- 

13.5 
1S.9 

17J 
9.5 

57.2 
74J 

<ai 

<OJt 

0.9 
0.9 

EP  toxicity  analysis  for  the  non-listed 
metals  from  both  evaporation  ponds 
detected  the  following  maximum  EP 
leachate  values  presented  in  Table  5. 


Table  5 


MaBomum  total 
ooncentratkxi 
analysa  (ppm) 

Cd 

Or 

total 

Nl 

CN 

total 

CN 
tree 

Evap 

#1 

Eva« 

«a 

ioratk>n  pond 

13.5 
11.7 

762 
748 

2573 

1216 

6.7 
12.8 

<10 

.    .       

lorctkHi  pond 

'<1.0 

Tables 

MaxMMD  EP  laaciialB 

concenftation  analyaia 
(ppm) 

Cd 

Cr  total 

Ni 

Cn(totaO 
dis«lled 
water 
extract 

Evaporrton  pond  #1  - — 
Evaporatton  pond  #2 ...... 

0.06 
0.03 

<O.0S 
<0.06 

11.0 

^4 

<0.02 

<ao2 

Maidfflum  EP  leachate  concentration  analyais  (ppm) 

As 

Ba  - 

Pb 

Ha             Se 

Ag 

Evaporation  pond  #1  ...m.... „„«.»», 

Evaporation  Pond  #2 

<0M 

<ai 

<ai 

<ai 
<ai 

<0il01 

<aon 

<04 

<an 

Total  oil  and  grease  values  reported 
for  evaporation  ponds  #1  and  #2  were 
no  higher  than  0.16  percent,  and  0.14 
percent,  respectively.  In  addition  to 
these  analytical  tests,  Bommer  also 
submitted  a  signed  statement  which 
regards  these  wastes  as  non-reactive, 
since  they  do  not  meet  any  of  the  eight 
criteria  defined  in  S  261.23(a).  Bommer 
estimates  that  the  total  quantity  of 
sludge  contained  in  both  evaporation 
ponds  to  be  approximately  384  tons. 


B.  A^ncy  Analysis  and  Action 

Based  on  our  current  evaluation 
criteria,  Bonuner  has  demonstrated  that 
the  material  contained  in  its  two 
evaporation  ponds  in  non-hazardous. 

The  Agency  considers  the  sampling 
procedure  used  by  Bommer  to  be 
adequate.  Bommer,  by  collecting  five 
complete  (top  to  bottom)  core  samples 
and  compositing  them  into  one 
composite  sample  per  section,  was  able 
to  detect  any  variation  between  the 


■'II  is  reasonable  to  expect  that  due  to  the 
volatile  nature  of  these  organics.  that  any 
concentration  of  these  oi-ganics,  actually  present 
below  10  ppb,  would  be  reduced  further  by 
volatilization.  In  addition,  it  is  not  expected  that 


these  organics,  at  these  low  concentrations,  would 
accumulate  in  the  sludge. 

'*  Hexavalent  chroiniain  is  listed  as  the 
constituent  of  concern  for  this  waste:  however. 


since  the  concentration  of  total  chromium  is  low,  a 
determination  of  the  concentration  of  hexavalent 
chrorae  is  unnecestaijr. 
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vertical  and  horizontal  boundaries  of  the 
two  evaporation  ponds;  no  such 
variation  was  found.  In  addition,  since 
no  new  wastes  are  to  be  produced  and 
added  to  the  evaporation  ponds,  the 
Agency  believes  that  there  is  no  reason 
to  be  concerned  with  changes  in  the 
manufacturing  process  or  raw  materials. 
A  comparison  of  the  total  constituent 
concentration  with  the  EP  leachate 
concentration  of  each  constituent,  as 
well  as  an  evaluation  of  the  QA/QC 
data  (spike  concentrations  and  percent 
recovery  data)  did  not  detect  any 
significant  variability  in  the  waste  (i.e., 
the  standard  deviation  was  very  low)." 
The  Agency  concludes  that  the 
analytical  information  provided  by 
Bommer  is  representative  of  the  waste 
contained  in  both  evaporation  ponds. 

The  Agency  has  evaluated  the 
mobility  of  the  constituents  from 
Bommer's  evaporation  pond  sludge 
using  a  vertical  and  horizontal  spread 
(VHS)  model.'* The  Agency's  evaluation 
of  Bommer's  384  tons  of  sludge  and  the 
maximum  extract  levels  for  the 
constituents  of  concern  using  the  VHS 
model  generated  the  compliance  point 
concemtrations  presented  in  Table  6. 

TABLE6 


VHSnmW: 

CMoMkI 

compiwios  poM 

conoanraions 

(ppm) 

CO      aioM     M     dSSSd 

walar 

Eviporatton  ponrti 

<(um     <olooi    0.34     <ojm 

HMNh-BM«l  Slwidvdi 

aOI            0.05   0.3SO            0.20 

The  VHS  model  predicted  that  the 
sludge  from  both  evaporation  ponds 
would  exhibit  cadmiimi  and  chromium 
levels  (at  the  compliance  point)  below 
the  National  Interim  Primary  Drinking 
Water  Standards,  as  well  as  nickel 


"See  standard  T-te«f  in  Biometiy:  The  Principle* 
and  Practices  of  Statistics  in  Biological  Research; 
Sokal  R.  and  Rohlf.  F.).  1960. 

'*The  model  simulates  the  dispersion  of  toxicant* 
in  a  typical  aquifer  in  the  vertical  and  horizontal 
directions  perpendicular  to  the  direction  of  ground- 
water flow.  This  model,  made  final  elsewhere  in 
today's  Fadanl  Rasiatar  assumes  that  the  waste  it 
placed  in  a  landfill.  As  we  indicated  when  we 
proposed  the  model,  this  scenario  may  not  be 
appropriate  to  evaluate  the  hazards  posed  by 
wastes  when  they  are  managed  in  surface 
impoundments  (See  50  FR  7899.  February  2S,  1965). 
In  fact  the  Agency  is  currently  evaluating  other 
approaches  for  wastes  that  are  placed  in  surface 
impoundments,  and  expecta  to  propoae  such  an 
approach  in  the  near  future.  If  that  approach  is 
proposed  before  we  make  final  our  decision  on  this 
petition,  we  will  re-consider  our  decision  in  this 
case  and  all  other  situations  where  the  Agency  ha« 
proposed  to  exclude  wastes  that  are  managed  In 
■urface  impoundments. 


levels  '*  below  the  interim  standard 
currently  being  used  by  the  Agency. 
These  constituents,  therefore,  are  not  of 
regulatory  concern. 

Modeling  the  free  cyanide  levels 
predicted  that  the  sludge  would  not 
exhibit  free  cyanide  at  levels  expected 
to  create  a  health  hazard  through 
exposure  from  ground  water.  This 
conclusion  is  based  on  the  VHS  model, 
using  the  free  cyanide  content  of  the 
waste  as  the  input  to  the  aquifer  (<1 
ppm).  The  cyanide  concentration 
predicted  at  the  compliance  point  was 
well  below  the  U.S.  Public  Health 
Service's  suggested  drinking  water 
standard.** 

The  free  cyanide  levels  in  the  sludge 
are  also  not  expected  to  create  a  health 
hazard  through  inhalation.  These  levels 
are  well  below  the  workroom  air 
threshold  limit  of  10  ppm  set  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)»" 

The  concentration  of  total  complexed 
cyanide  initially  was  of  concern  to  the 
Agency,  because  complexed  cyanide 
may  photodecompose  to  free  cyanide 
(see  background  document  for  EPA 
Hazardous  Waste  No.  F006  located  in 
RCRA  Docket).  This  concern  was 
addressed  when  Bommer  provided 
representative  test  data  using  the 
Agency's  photodegradable  cyanide 


test.'*Photodegradable  cyanide  levels 
were  all  below  0.1  ppm.  The  Agency 
believes  that  this  level  will  not  pose  any 
environmental  threat,  even  if  all  the  free 
cyanide  was  to  volatilize,  at  once,  since 
this  amount  would  be  less  than  the  10 
ppm  threshold  set  by  ACGEH.  However, 
even  under  worst-case  conditions,  the 
low  concentration  of  photodegradable 
cyanide  that  could  be  generated  is 
limited  by  the  fraction  of  surface  layer 
of  sludge  directly  exposed  to  sunlight. 
Therefore,  the  Agency  believes  that  any 
release  of  cyanide  to  the  atmosphere 
will  be  reduced  by  dispersion  to  even 
lower  levels. 

The  Agency  has  also  concluded  that 
there  are  no  other  hazardous  inorganic 
or  organic  constituents  present  in  the 
waste  at  levels  of  regulatory  concern. 
The  Agency's  conclusions  are  based  on 
the  examination  of  Bommer's  raw 
materials,  knowledge  of  the  process  and 
the  analytical  test  results  provided  by 
Bommer.  In  addition,  the  other  toxic 
metals  (not  listed  in  EPA  Hazardous 
Waste  No.  P006),  EP  extraction 
concentrations  (Table  3)  were  evaluated 
using  the  Agency's  VHS  model.  Using 
these  values,  the  Agency  predicts  levels 
at  the  compliance  point  to  be 
substantially  below  the  applicable 
health-based  standards,  as  seen  in 
Table  7. 


Table  7 


VHS 


(ppm) 


«) 


Ho 


EvaporeMon  Punds  «1  and  •Z. 


<a001      .003      .003   <0.0001    0.003     <0.001 
HMMvBaaad  StMianls 


a06      1.0        0.06        0.002      0.01 


ao6 


The  Agency  also  has  reviewed  each  of 
the  chemical  components  used  in  each 
raw  material,  as  supplied  by  raw 
material  lists  and  material  safety  data 
sheets,  in  Bommer  Industries' 
conversion  coating  operation.  The 
Agency  has  concluded  from  this  review 
that  no  other  Appendix  VIII  hazardous 
constituents  are  present  in  the 
petitioned  waste. 

The  Agency  concludes  that  the  sludge 
contained  in  both  evaporation  ponds  is 
non-hazardous  (for  all  reasons),  and  as 
such,  should  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  proposes  to  grant  an  exclusion 
to  Bommer  Industries,  Incorporated. 


located  in  Landrum,  South  Carolina,  for 
its  electroplatingsludge  contained  in 
both  evaporation  ponds  #1  and  #2,  as 
described  in  its  petition. 

///.  Dover  CorporaUon/Norn's  Division 

A.  Petition  for  Exclusion 

Dover  Corporation,  Norris  Division 
(Dover),  located  in  Tulsa,  Oklahoma,  is 
involved  in  the  manufacture  of  oil  field 
subsurface  pumps  which  are  made  of 
various  types  of  materials  including 
stainless  steels,  carbon  steels,  heat- 
treated  steels,  and  alloy  steels.  Dover 
has  petitioned  the  Agency  to  exclude  its 
treated  sludge,  presently  listed  as  EPA 


"See  Footnotes. 
■*  See  Footnote  7. 
"See  Footnote  8. 

"The  Agency  developed  the  photodegradation 
lest  to  assist  in  determining  whether  a  particular 


waste  containing  complexed  cyanide  would 
photodecompose  to  free  cyanide  or  hydrogen 
cyanide  gas.  The  test  methodology  has  been 
proposed  to  be  added  to  Test  Methods  for 
EvaJuating  Solid  Waste  (SW-846)  as  Method  No. 
9011.  (See  40  FR  38701.  October  1. 1964). 
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Hazardous  Waste  No.  F006— 
Wastewater  treatment  sludge  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel:  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc  aluminum  plating  on  carbon  steel; 
(5)  clearing/stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel:  and  (6)  chemical  etching 
and  milling  of  aluminum.  Dover  has 
petitioned  to  exclude  its  waste  because 
it  does  not  meet  the  criteria  for  which  it 
was  listed.'* 

The  listed  constitutents  of  concern  for 
EPA  Hazardous  Waste  No.  F006  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed).  Dover  claims 
that  its  wastewater  treatment  process 
generates  a  non-hazardous  sludge 
because  cadmium,  chromium,  and 
nickel,  although  present  in  the  waste, 
are  essentially  in  an  immobile  form. 
Dover  also  claims  that  cyanide  is  not 
used  in  their  process  and  is,  therefore, 
not  present  in  their  waste.  Dover  further 
claims  that  this  waste  is  not  hazardous 
for  any  other  reason. 

Dover  has  submitted  a  detailed 
description  of  its  electroplating  and 
wastewater  treatment  processes, 
including  schematic  diagrams;  total 
constituent  analyses  of  the  sludge  for 
cadmium,  total  chromium,  nickel,  and 
cyanide;  and  EP  toxicity  test  results  for 
cadmium,  total  chromium,  and  nickel. 

Dover  has  also  submitted  total 
constituent  analyses  and  EP  toxicity  test 
results  for  arsenic,  barium,  lead, 
mercury,  selenium,  and  silver  and  total 
oil  and  grease.  In  addition,  Dover 
submitted  a  list  of  raw  materials  used  in 
the  manufacturing  process  to 
demonstrate  that  no  other  hazardous 
constituents  are  present  in  the  waste  at 
levels  of  regulatory  concern.  This 
information  was  requested,  as  noted 
above,  to  determine  if  hazardous 
constituents  other  than  those  for  which 
the  waste  was  listed  are  present  in  the 
waste  at  levels  of  regulatory  concern. 

Dover's  operation  consists  of  four 
plating  lines  which  apply  chrome,  nickel, 
or  zinc  to  precleaned  and  surface- 
activated  metal  pump  casing  by  either 


''Dover  originally  submitted  their  petition  on  July 
24. 19S4.  On  November  8, 1964.  the  Hazardous  and 
Solid  Waste  Amendments  of  1964  were  enacted.  In 
part,  the  Act  requires  the  Agency  to  consider  factors 
(including  additional  constitutents)  other  than  those 
for  which  the  waste  was  listed,  if  the  Agency  has  a 
reasonable  basis  to  believe  that  such  additional 
factors  could  cause  the  waste  to  be  a  hazardous 
waste.  (See  section  222  of  the  Amendments,  42 
U.B.C.  e921(f).)  In  antidpation  of  either  enactment  of 
this  legislation  or  regulatory  changes  by  the  Agency, 
EPA  requested  additional  information  from  Dover. 
This  additional  information  was  submitted  on 
Sci>tember  10. 19a5. 


electroljrtic  deposition  (electroplating]  or 
modified-surface  coq^ting  procedures. 
Hie  plating  wastewater  treatment 
system  receives  rinsewater  from 
circulating  rinse  tanks  and  drag-out  from 
plating  process  tanks.  The  wastewater 
treatment  process  involves  chrome 
reduction  with  sodium  bisulfite  and 
sulfuric  acid,  alkaline  precipitation  of 
metal  ions,  flocculation,  and  sludge 
dewatering  via  centrifugation. 

Grab  samples  were  collected  from  the 
centrifuge  every  two  hours  over  a 
twenty-four  hour  period  and  combined 
into  a  single  daily  composite.  Five 
composites  were  collected  over  a  four- 
month  period.  The  petitioner  claims  that 
these  composites  are  representative  of 
any  variation  in  constituent 
concentration  in  the  waste.  The 
petitioner  further  claims  that  sludge 
samples  collected  are  representative  of 
worst-case  conditions  since  all  four 
plating  lines  were  contributing 
wastewater  to  the  treatment  system  at 
each  time  of  sampling.  Dover  further 
claims  that  the  manufacturing  processes 
used  at  the  facility  are  operated  in  a 
consistent  manner,  and  Uiat  the  use  of 
raw  materials  does  not  vary 
significantly  over  time. 


Total  constituent  analysis  of  the  final 
treatment  sludge  for  the  listed 
constituents  revealed  the  maximum 
concentrations  reported  in  Table  1.  EP 
toxicity  analyses  for  these  same 
constituents  revealed  the  maximum 
concentrations  reported  in  Table  2. 
Leachate  tests  for  cyanide  were  not 
performed  due  to  the  extremely  low 
level  of  total  cyanide  contained  in  the 
sludge. 

Table  1.— Maximum  Total  CONsrmjEMT 
Analyses  (ppm) 
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Table  2.— Maximum  EP  Leachate 
Concentrations  (ppm) 
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Total  constituent  analyses  for  the  non- 
listed  EP  toxic  metals  revealed 
maximum  concentrations  reported  in 
Table  3. 


Table  3.— Maximum  Total  CONsrrruENT  Analyses  (ppm) 
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EP  toxicity  analyses  for  the  non-listed  metals  revealed  the  maximum 
concentrations  reported  in  Table  4. 


• 

Table  4.— Maximum  EP  Leachate  Concentration  (PPM) 
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Dover  also  submitted  a  list  of  raw 
materials  used  in  their  process.  This  list 
indicated  that  no  other  Appendix  VIII 
hazardous  constituents  were  used  in  the 
process  and  the  formation  of  any  of 
these  constituents  is  highly  unlikely.  The 
maximum  total  oil  and  grease  value 
reported  was  95  ppm.  Dover  claims  that 
the  maximum  volume  of  waste 
generated  from  its  centrifuge  is  125  tons 
per  year. 

B.  Agency  Analyses  and  Action 

Dover  Corporation  has  demonstrated 
that  its  waste  treatment  system 
produces  a  non-hazardous  sludge,  llie 
Agency  believes  that  the  five  composite 
samples  collected  from  the  centrihige 
over  a  foui^month  period  were  non- 


biased  and  more  than  adequately  \ 
represent  any  variations  which  may 
occur  in  the  waste  stream  petitioned  for 
exclusion.  The  key  factor  which  could 
vary  toxicant  concentrations  in  this 
waste  is  the  use  of  different  raw 
materials  due  to  changes  in  the  product 
line  being  manufactured.  Variation  in 
raw  materials  used  can  be  expected 
when  the  facility  either  performs  as  a 
job  shop  or  when  the  product  line 
changes  on  a  seasonal  basis.  The 
Agency  believes  that  the  waste  sampled 
represents  any  variability  that  might 
occur  due  to  operation  of  the  different 
plating  lines  on  the  various  base  metals 
used  at  the  facility,  since  all  plating 
lines  were  operated  at  the  time  of 
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sampling.  All  of  Dover's  products  were 

manufactured  during  the  sampling 
period.  Thus,  the  samples  are 
representative  of  any  variability 
occurring  in  the  waste  due  to  normal 
product  line  changes. 

The  Agency's  conclusion  was 
confumed  by  an  analysis  of  the  total 
content  of  each  toxicant  in  each  sample, 
as  well  as  a  statistical  analysis  of  the  EP 
toxicity  data  from  each  sample.  This 
analysis  would  have,  but  did  not,  detect 
any  significant  variability  in  the  waste 
[i.e.,  the  standard  deviation  was  low].*° 

The  Agency  has  evaluated  the 
mobility  from  Dover's  waste  using  a 
vertical  and  horizonai  spread  (VHS) 
model*'  The  Agency's  evaluation  of 
Dover's  125  tons  of  sludge  and  the 
maximum  extract  levels  for  the 
constituents  of  concern  using  the  VHS 
model  has  generated  the  compliance 
point  concentrations  exhibited  in  Table 
5. 

Table  S— VHS  Model:  Calculateo 
Compliance  Point  Concentration  <ppm) 
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The  filtered  sludge  exhibited  cadmium 
and  chromium  levels  (at  compliance 
point)  below  the  National  Interim 
Primary  Drinking  Water  Standards, 
nickel  levels  below  the  Agency's  Interim 
Health  Advisory,**  and  cyanide  levels 
below  the  U.S.  Public  Health  Services 
suggested  drinking  water  standard.** 
Total  cyanide  levels  in  the  waste  also 
are  below  the  air  threshold  limit  set  by 
the  American  Conference  of 
Governmental  Hygienists  (ACGIH).** 
These  constituents,  therefore,  are  not  of 
regulatory  concern.** 

Since  cyanide  is  not  used  in  the 
process  and  the  total  content  in  the 
waste  was  below  the  suggested  drinking 
water  standard,  a  leachate  test  was  not 
required.  The  VHS  compliance  point 
value  was  calculated  by  assuming  that 


"See  Footnote  13. 

"  See  Footnote  5. 

"See  Footnote  8. 

"See  Footnote  7. 

**See  Footnotes. 

"The  calculated  apper  limits  of  a  8S  percent 
confidence  interval  for  cadmium,  chromiun  and 
nickel  are  OM.  0.02.  and  4.03  ppm.  respectively. 
Using  the  calculated  upper  limit  values  in  the  VHS 
model,  the  compliance  point  concentrations  wiH  not 
exceed  the  National  Inleriai  Primary  Drinking 
Water  Standards  for  cadmium  and  chromium,  and 
the  Agency's  Interim  Health  Advisory  for  nickel. 
See  Footnote  9  for  an  explanation  of  the  confidence 
interval  calailstion. 


die  total  cyanide  present  in  die  waste 
would  leach,  and  is  calculated  using  the 
20:1  dilution  of  the  EP  toxicity  test 
The  Agency  also  has  concluded, 
dirough  the  use  of  the  VHS  model,  that 
no  other  EP  toxic  metals  are  present  in 


the  waste  at  leveb  of  regulatory  concern 
(i.e..  none  are  above  any  health-based 
standard  at  the  compliance  p(^t).  The 
compliance  point  values  generated  from 
these  low  extract  levels  are  displaced  in 
Table  6. 


Table  6.— VHS  Model:  CALCULATED  Compliance  Point  C0NC8ITRAT10N8  ^ipm) 
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The  Agency  also  has  reviewed  each  of 
the  chemical  components  used  in  each 
raw  material,  as  supplied  by  the  raw 
material  lists  and  material  safety  data 
sheets,  in  Dover  Corporation's 
operations.  The  Agency  has  concluded 
from  this  review  that  no  other  Appendix 
Vni  hazardous  constituents  are  present 
in  the  petitioned  waste. 

The  Agency  believes  that  this  waste  is 
non-hazardous  (for  all  reasons]  and,  as 
such,  should  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  proposes  to  grant  an  exclusion 
to  the  Dover  Corporation,  Norris 
Division,  located  in  Tulsa,  Oklahoma, 
for  its  electroplating  wastes,  as 
described  in  its  petition. 

IV.  Star  Expansion  Company 

A.  Petition  for  Exclusion 

Star  Expansion  Company  (Star 
Expansion),  located  in  Mountainville, 
New  York,  manufactures  fasteners  for 
the  construction  and  transportation 
industries.  Star  Expansion  has 
petitioned  the  Agency  to  exclude  its 
treated  sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006 — 
Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  Star  Expansion 
has  petitioned  to  exclude  its  waste 
because  it  does  not  meet  the  criteria  for 
which  it  is  listed.** 


"Star  Expansion  originally  submitted  their 
petition  on  November  1. 1982.  On  November  8, 1984, 
the  Hazardous  and  Solid  Waste  Amendments  of 
1984  were  enacted  In  part,  the  Act  requires  the 
Agency  to  consider  factors  (including  additional 
C(.<natituents)  other  than  those  for  which  the  waste 
was  hsted.  if  the  Agency  has  a  reasonable  basis  lo 
believe  that  such  additionai  factors  coald  cause  the 
waste  to  be  a  hoxardoua  waste.  (See  seotion  222  of 
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The  listed  constituents  of  concern  for 
EPA  Hazardous  Waste  No.  Fooe  are 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  (complexed).  Star 
Expansion  claims  that  its  wastewater 
treatment  process  generates  a  non- 
hazardous  sludge  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  in  essentially 
an  immobile  fonii.  Star  Expansion 
further  claims  that  this  waste  is  not 
hazardous  for  any  other  reason. 

Star  Expansion  has  submitted  a 
detailed  description  of  its  electroplating 
and  wastewater  treatment  processes, 
including  schematic  diagrams;  total 
constituent  analyses,  EP,  and  Oily 
Waste  EP  toxicity  test  results  "  of  Uie 
sludge  for  cadmium,  total  chromium, 
and  nickel:  result  of  total  constituent 
analysis  and  a  distilled  water  leach  test 
for  cyanide;  and  results  of  tests  for 
cyanide  amenable  to  chlorination. 

Star  Expansion  also  submitted  total 
constituent  analyses  and  EP  and  Oily 
Waste  EP  toxicity  test  results  for 
arsenic,  barium,  lead,  mercury, 
selenium,  and  silver,  and  total  oil  and 
grease  for  representative  waste  samples. 
Star  Expansion  further  submitted  a  Hst 
of  raw  materials  used  in  the 
manufacturing  process.  This  list 
indicated  that  solvents  (trichlorethylene, 
1,1,1-trichloroethane,  and  chloroform) 
used  by  Star  Expansion  have  the 


the  Amendments.  42  VS.C  aa2l(f)).  In  flpHrlpaHoB 
of  this  legislation  or  regulatory  changes  by  the 
Agency,  EPA  requested  additional  information  fcom 
Star  Expansion.  This  additional  information  was 
Stttimitted  by  Star  Expansioa  on  May  1, 1984,  June 
24, 1985.  and  July  29, 1985. 

"The  Agency  requested  that  Star  Expansion 
perform  the  Oily  Waste  EP  toxicity  test  on  their 
waste  due  to  a  total  oil  and  grease  content  of  3j0 
percent  The  Agency  has  decided  to  use  the  Oily 
Waste  EP  to  determine  the  migratory  potential  of 
metals  from  wastes  containing  greater  than  1 
percent  oil  and  grease  content  See  49  FR  42591. 
October  23. 1984.  See  also  Method  1330  in 
"Proposed  Sampling  and  Analytical  Methodok^ea 
for  Addition  to  Test  Methods  for  Evaluating  Solid 
Waste,"  as  referenced  in  49  /H  38790,  October  1. 
1984. 
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potential  to  enter  the  rinsewater.  They 
provided  represoitative  test  data  for 
theie  organic*.  The  Agency  requested 
this  information,  as  noted  above,  to 
determine  whether  hazardous 
constituentt.  other  than  diose  for  which 
the  waste  was  originalTy  listed,  are 
present  in  the  waste  at  levels  of 
regulatory  concern. 

Star  Expansion  manufactures 
fasteners  for  the  constructton  and 
transportation  industries.  The 
mamfacturing  processes  which 
contribute  to  the  FIXW  wastestream  are: 
A  zinc  plating  line  which  involves  pre- 
plating  alkaline  cleaning  and  acid 
pickling  of  the  metal,  foUowed  by 
plating  with  rinc  chloride  and  finished 
with  a  chromate  brite  dip;  a  mechanical 
zinc  plating  line  in  which  the  metal  i» 
prepared  with  cleaners  and  copper,  au6 
then  zinc  powder  is  applied  osing  sibca 
glass  beads  in  a  tumbling  machine;  a 
black  oxide  coating  line  in  which  metals 
are  pickled  in  an  acid  solution,  cleaned, 
treated  in  a  black  oxide  tank,  and 
finished  with  a  hot  water  soluble  oil 
solution  to  provide  rust  prevention;  and 
a  washing  process  whereby  aluminum 
and  steel  parts  are  washed  and 
deburred  with  alkaline/acidic  materials 
in  wet  tumbling  machines.  Any  oils 
produced  in  these  manufacturing 
processes  are  skimmed  or  separated  and 
collected  in  a  storage  tank. 

Star  Expansion's  waste  treatment 
system  involves  initial  pH  adjustment 
with  muriatic  acid,  neutralization, 
cyanide  destruction  with  hydrogen 
peroxide,  flocculation,  and  clarification. 
The  sludge  then  enters  a  thickening  tank 
and  is  pumped  to  a  drying  vacuum  filter. 
The  supernatant  is  piped  back  to  the 
first  stage  (pH  tank)  of  the  wastewater 
treatment  system.  The  spent  chromate 
solution  is  treated  separately  with  a 
lime  slurry  to  remove  the  soluble 
fluoride,  and  sodium  metabisulfite  is 
used  to  reduce  any  remaining 
hexavalent  chromium.  This  waste  then 
flows  into  the  sludge  holding  tank. 

Grab  samples  were  collected  from  the 
rotary  drum  vacuum  filter  and  from 
random  points  in  the  storage  hopper.  In 
their  original  petition.  Star  Expansion 
collected  and  analyzed  38  samples  over 
a  one-year  period  for  the  listed 
constituents.  A  total  of  10  additional 
samples  were  collected  and  analyzed  in 
1983  and  1985.  Star  Expansion  claims 
that  the  samples  collected  are 
representative  of  their  waste.  Their 
petition  further  states  that  the 
manufacturing  processes  used  at  the 
facility  are  operated  in  a  consistent 
manner  and  that  the  use  of  raw 
materials  does  not  vary  over  time. 

Total  constituent  analyses,  and  EP 
and  Oily  Waste  EP  toxicity  test  results 


of  the  treatment  slodgt  for  Ike  listed 
coBstitueBtfl,  as  well  M  for  ^  oAer  EP 
toxic  metals,  revealed  the  maxiaum 
concentrations  reported  in  Tables  1  and 
2.  (The  Oily  Waste  EP  proccdwe  waa 
requested,  a*  noted  above,  becaow  the 
sludge's  oil  and  grease  content  was 
reported  at  values  up  to  3.0%.) 

Tabi£  1.— Maximum  Concentrations 
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Table  2.— Maximum  Total  Concentrations 
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Star  Expansion  also  submitted  a  list  of 
raw  materials  used  in  their  process.  This 
Ust  indicated  that  trichloroethylene. 
1,1,1-trichloroethane,  and  chloroform  are 
used  in  their  process.  The  maximum 
concentrations  of  these  organics  found 
in  the  vacuum  filter  sludge  are  reported 
in  Table  3. 

Table  3.— Maximum  Conventrations 


B.  Agency  Analysia  and  Action 

Star  Expansion  has  demonstrated  that 
its  wastewater  treatment  system 
produces  a  non-hazardous  sludge.  The 
Agency  believes  that  the  samples 
collected  by  Star  Expansion  were  non- 
biased  and  adequately  reflect  any 
variations  which  may  occur  in  die 
waste-stream  petitioned  for  exclusion. 
The  key  factor  which  could  vary 
constituent  concentrations  in  the  waste 
would  b«  the  ose  of  differoit  raw 
materials  due  to  changes  in  the  product 
line  being  manufactured.  Variations  in 
raw  materials  can  be  expected  when  a 
facility  either  performs  as  a  job  shop  or 
changes  its  prodnct  line  on  a  seasonal 
basis.  Since  this  facility  does  not 
perform  as  a  job  shop  or  have  seasonal 
variations,  the  Agem^  believes  that  Star 
Expansion's  claim  of  uniformity  in 
manufacturing  and  treatment  processes 
is  substantiated.  Also,  the  three 
sampling  periods  would  adequately 
reflect  any  temporal  variations  that  may 
have  occurred.  The  samples,  therefore, 
are  believed  to  be  representative  of  the 
treated  sludge  generated  by  Star 
Expansion  Company. 

The  Agency  has  evaluated  the 
mobility  of  the  constituents  fi^m  Star 
Expansion's  waste  using  the  vertical 
and  horizontal  spread  model  (VHS 
model).* The  Agency's  evaluation  using 
Star  Expansion's  420  cubic  yards  of 
filtered  sludge  and  the  maximum 
reported  EP  test  results  as  input 
parameters,  has  generated  the  maximum 
predicted  receptor  well  concentrations 
exhibited  in  Table  4."  (Where  leachate 
concentrations  were  below  the  detection 
limit,  the  value  of  the  detection  limit 
was  used  to  predict  these 
concentrations). 

Table  4.— Calculated  Maximum  Compliance 
Point  Concentrations  (mg/Q 


vacuum  fiKar  tludga 

Tow 
oonaMuanl 

analyda 

o.4as 

0.100 

1.1.l-lrie«oro«»i«ia.    

Chtoroloon.. 

0X166 

Cd 

Cr 

twai) 

M 

CN 

Vacuum  filter  cake   .._.   _. 

0.0002 
.01 

0.00124 
JOS 

o.ooe 

0.01 
JO 

Health  beswl  standvd 

The  list  of  raw  materials  indicated 
that  no  other  Appendix  VIII  hazardous 
constituents,  other  than  those  tested  for, 
are  used  in  the  process;  nor  are  any 
other  toxicants  expected  to  enter  or  be 
formed  in  the  sludge.  Star  Expansion 
also  provided  data  indicating  that  the 
sludge  is  not  ignitable,  corrosive,  or 
reactive.  Finally,  Star  Expansion  claims 
that  the  maximum  volume  of  waste 
generated  is  420  cubic  yards  annually. 


The  predicted  maximum  levels  at  the 
compliance  point  for  cadmium  and 
chromium  are  below  the  National 
Interim  Primary  Drinking  Water 
Standards,  while  nickel  levels  are  below 
the  Agency's  Interim  Health  Advisory 
for  nickel."  These  constituents  are. 


"See  Footnote  5. 

"  The  maxiinuDi  value  of  the  oily  waste  EP 
toxicity  analyses  was  used  in  the  VHS  model 
because  only  four  samples  were  subjected  to  the 
oily  waste  EP  test.  Due  to  the  small  sample  sire,  the 
maximum  is  the  most  conservative  value  to  use. 

"See  Footnote  8. 
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therefore,  not  of  regulatory  concern.  ** 
The  total  concentration  of  cyanide  was 
used  in  the  VHS  model  because  the 
value  (a32  ppm)  was  so  low  that  even  if 
all  of  the  cyanide  leached  out  of  the 
waste,  the  level  at  the  compliance  point 
would  still  not  exceed  the  health-based 
standard.  The  level  of  leachable 
cyanide,  therefore,  is  not  of  regulatory 
concern.**  Also,  the  low  constituent 
values  of  total  cyanide  are  not  of 
regulatory  concern  &om  an  atmospheric 
contamination  route.  These  levels  are 
well  below  the  woiicroom  air  threshold 


limit  of  10  ppm  set  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists.** 

Furthermore,  through  the  use  of  the 
VHS  model,  the  Agency  has  also 
concluded  that  no  other  EP  toxic  metals 
are  present  in  Star  Expansion's  waste  at 


levels  of  regulatory  concern  [i.e.,  none  - 
'would  be  above  any  health-based 
standard  at  the  receptor  well  in  the  VHS 
model).  The  compliance  point  values 
generated  from  the  low  extract  levels 
are  displayed  in  Table  5. 


Table  5.— Calculated  Maximum  Compliance  Point  Concentbations  (mg/l) 

A* 

Ba 

R> 

S« 

hq 

Ag 

Vannim  Mtr  mht               

0.0002 
.06 

0.002 
1 

O.UOIM 
OS 

0.0002 
.01 

0.0002 
.002 

^0  Aoni 

l^ 

"The  calculated  upper  limit  of  the  95% 
confidenca  interval  for  Oily  Waste  EP  leachale 
value*  of  cadmium,  chromium,  and  nickel  are  as 
follows:  OOOOS  ppm.  0J7  ppm.  and  0.05  ppm  Using 
these  calculated  upper  Hmit  value*  for  the  Oily 
Waste  EP  leachate  values  in  the  VHS  model  the 
receptor  well  concentrations  also  will  not  exceed 
the  appropriate  health-based  standard*. 

••See  Footnote  7. 


The  Agency  also  has  evaluated  the 
mobility  of  organic  constituents  from 
Star  Expansion's  vacuum  filter  sludge 
using  the  VHS  model  with  the  predicted 
orgtuiic  leachate  values.**  Compliance 
point  concentrations  of  these  three 


compounds  were  calculated  and 
presented  in  Table  6.*^  All  of  these 


"See  Footnote  8. 


"Insert  here  publication  dates  of  organics  model 
PR  notice. 

"The  maximum  level  detected  was  used  in 
calculating  the  predicted  leachale  concentrations 
since  only  four  samples  were  analyzed  for  these 
organics. 
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levels  are  below  the  appropriate  health- 
based  standards. 

Table  6.— VMS  Mooeu  Compuamce  Point 

GONCCNTRATIOM     Of     ORGAMC     CONTAMI- 

HfMTS  (ppm) 


Cvmmmm 

1— chic 
oonowik^ 
lion  (Hun) 
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■8m  "LM  01  Compoun*:  HnW  DwH  Slwidwdr  In 
suppoM  of  Ihe  -PtapoMtf  Organic  ModeT  puMslMd  alae- 

The  raw  materials  used  by  Star 

Expansion  in  their  manufacturing 
process  contain  very  low  levels  of 
trichloroethykne,  1.1,1-trichloroethane 
and  chloroform,  and  tests  on  the 
petitioned  waste  stream  have  contirmed 
that  these  constituents  are  present  at 
very  low  concentrations. 

llie  Ageacy  also  has  reviewed  eadi  of 
the  chemical  compounds  as  suppHed  by 
raw  material  lists  and  material  safety 
data  sheets,  in  Star  Expansion's 
operations.  The  Agency  has  concluded 
that  no  other  Appendix  VUI  hazardous 
constituents  are  present  in  the 
petitioned  waste. 

The  Agency  believes  that  this  waste  is 
non-hazardous  (for  all  reasons]  and  as 
such  should  be  excluded  frcMn  hazardous 
waste  control.  The  Agency,  therefore, 
proposes  to  grant  an  exclusion  to  Star 
Expansion  Company  located  in 
MountainvDle,  New  York  lor  its 
electroplating  wastes,  as  described  in  its 
petition. 

V.  Texas  Eastman  Company 

A.  Petition  for  Exclusion 

Texas  Eastman  Company  (TEC), 
located  in  Longview,  Texas  is  involved 
in  the  manufacture  of  chemicals  and 
plastics.  TEC  has  petitioned  the 
Agency  **to  exclude  the  wastewater 
influent  to  Lagoon  8  '•  and  Talley  2A  of 


"Texas  Eastman  submitted  their  petition  on 
October  19, 1982.  On  November  a,  1984.  the 
Hazardous  and  Solid  Watte  Amendments  of  1964 
were  enacted.  In  part,  the  Act  reqaires  the  Agency 
to  consider  fBctors  (including  additional 
constituents)  other  than  those  for  which  the  waste 
was  Kafed,  if  Ihe  Agency  has  a  reasonable  basis  to 
l>elieve  that  such  additional  factors  coald  cause  the 
waste  to  be  a  hazardous  waste.  (See  section  222  of 
the  Amendments,  42  U.S.C.  69Zl(f).)  In  antidpation 
of  either  enactment  of  this  legislation  or  regulatory 
changes  by  the  Agency,  EPA  requested  additional 
information  from  Texas  Eastman.  See  49  FR  4603. 
February  8. 19a4.  This  additional  tnformation  waa 
sutNTUHeo  by  Texas  Easlinan  on  December  IIX  ISM 
and  April  1, 1985. 

"TBCs  wastewater  treatment  facility  is 
compoaed  of  a  series  of  oxidation  basins  lat>eled 
Lagoons  1, 2,  3, 4,  5, 8,  7, 8,  and  Talleys  2A,  2B.  2C 
and  1  TEC  requested  an  exclusion  solely  for  the 


their  wastewater  treatment  fadlitjr  and 
the  sludge  amtained  in  Lagoon  8. 
Talleys  2A.  2B,  2C,  and  3  of  the  same 
facility.  All  of  the  wastewater  and 
sludge  ccmtained  in  the  wastewater 
treatment  facility  are  identified  as 
hazardous  by  virtue  of  the  nixture  and 
"derived  from"  rules  rule  **  because  they 
contain  two  listed  wastes:  Ustillation 
bottoms  from  the  production  of 
acetaldehyde  from  ethylene  (EPA 
Hazardous  Waste  No.  K009)  and 
distillation  side  cuts  from  the  putxluction 
of  acetaldehyde  from  ethylene  (EPA 
Hazardous  Waste  No.  KOlO),  TEC  has 
petitioned  the  Agency  to  exclude  the 
wastewater  and  shid^  contained  in  the 
aforementioned  oxidation  basins 
because  they  do  not  meet  the  criteria  for 
which  they  were  listed.  The  listed 
constituents  of  ccMicem  fm  EPA 
Hazardous  Waste  Nos.  KOOO  and  KOIO 
are  chloroform,  formaldehyde, 
methylene  chloride  (dichloromethane). 
methyl  chloride,  pnraldefaydte,  and 
formic  acid.  EPA  Hazardous  Waste  No. 
KOIO  is,  fn  addition,  Hsted  for 
chloroacetaldehyde.  TEC  claims  that  ihe 
concentrations  of  these  seven  hazardous 
constituents  are  minimal  in  the 
wastewater  influent  and  in  the  sludge  to 
the  specific  basins  because  the  listed 
acetaldehyde  wastestreams  are 
processed  through  additional 
pretreatment  steps  before  they  are 
discharged  to  the  wastewater  treatment 
faciUty  and  mixed  with  substantial 
quantities  of  other  non-listed  process 
wastewater.  TEC  further  claims  that 
their  waste  is  not  hazardous  for  any 
other  reason. 

In  support  of  this  claim,  TEC  has 
submitted  a  detailed  description  of  their 
acetaldehyde  manufacturing  process 
pretreatment  unit  *'  and  wastewater 
treatment  facility,  including  schematic 
diagrams;  a  description  of  all  other  non- 
listed  manufacturing  processes  and  raw 
materials  which  could  enter  the 
wastewater  treatment  facility;  total 
constituent  analyses  for  all  suspected 
Appendix  VIII  hazardous  constittients  in 
the  wastewater  and  sludge;  EP  toxicity 
test  results;  and  ground-water  data. 
Texas  Eastman  also  submitted  analyses 
on  representative  sludge  samples  for  oil 
and  grease. 

TEC  produces  acetaldehyde  by  the 
direct  liquid-phase  oxidation  of  ethylene 
over  a  palladium  chloride-cupric 
diloride  catalyst.  The  acetaldehyde 
product  is  separated  from  the  unreacted 


vXluftuOft  EMS  ins  raOGWQ  bA^OOA  o  flflQ' iflliCTS  2A« 

2B,  2C.  and  3. 

«See  40  CFR  281.3(a)(2Mlv)  and  (c)(2)(i). 

"TEC  has  claimed  the  information  pertaining  to 
their  pretreatment  unit  as  confidential  busiitest 
information  (CBI). 


ediylene  and  light  hydrocarbons  as  it 
passes  through  a  crude  distillation 
eohimn.  The  palladhun  caUlyst  is 
regenerated  and  recycled.  The  purified 
acetaldehyde  is  obtained  from  an 
overhead  cut  of  a  second  distillation. 
Distillation  bottoms  (K009)  containing 
higb-boiling  organic  impurities  and  a 
side-cut  stream  (KOIO)  comprised  of 
hif^er  boiling  organics  and  chlorinated 
organics  are  then  sent  to  a  totally 
enclosed  pretreatment  unit  **  before 
being  dischaiged  to  the  wastewater 
treatment  fadbfy. 

TEC'S  wastewater  treatment  faciUty  is 
a  facultative,  biological  pond  system.  It 
is  a  laige  volume,  long  retention  time 
(six  to  nine  months)  system  that  uses 
gravity  flow.  Wastewater  from  each 
manufacturing  area  is  discharged  into 
an  enclosed  process  sewer.  Only  the 
listed  wastewater  (K008  and  KOIO)  is 
subjected  to  pretreatment  before  it  is 
discharged  into  the  process  sewer.  The 
process  sewer  then  fiows  through  a  weir 
at  the  headworks  of  the  wastewater 
treatment  facihty.  The  wastewater  flows 
from  the  weir  into  sequential  skimming 
basins.  Periodically,  die  solids 
accumulated  in  the  skimming  basins  are 
dewatered,  solidified,  and  lamifiHed. 
The  treated  wastewater  is  discharged 
from  the  skimming  basins  and 
sequentially  flows  through  Lagoons  2, 3 
(Lagoon  1  is  currently  not  in  operation), 
4, 5,  and  6  which  are  aerated,  and  then 
into  Lagoon  7,  which  is  nonaerated.  The 
treated  wastewater  is  then  split  Part  is 
routed  to  aerated  Lagoon  8,  where  it  is 
mixed  with  wastewater  from  TECs 
deionizing  water  plant  and  then 
discharged  to  the  Sabine  River.  The 
balance  (which  is  the  largest  portion)  tA 
the  wastewater  is  sent  to  the  large 
facultative  basins  labelled  as  Talleys 
2A.  2B,  2C  and  3.  The  wastewater  from 
Talley  3  is  also  dischaiged  into  tfie 
Sabine  River.  The  lagoon  sludges  and 
wastewater  which  are  the  subject  of  this 
petition  are  those  located  in  Lagoon  8 
and  Talleys  2A.  2B,  2C,  and  3.  The 
lagoons  that  comprise  the  earher  portion 
of  the  wastewater  treatment  facility  and 
an  on-site  landfill  are  not  covered  by 
this  petition  and  as  such  are  still  subject 
to  regulation  under  Subtitle  C  of  RCRA. 

TEC  conducted  a  comprehensive 
sampling  plan  in  support  of  their 
petition.  Four  samples  were  collected 
from  the  pretreatment  imit  inlet  and 
outlet  These  samples  were  grab 
samples  taken  from  a  well-mixed  stream 
over  a  period  of  a  month.  Four  samples 
were  also  collected  from  the  headworks 
of  the  wastewater  treatment  facility. 
These  were  grab  samples  taken  from  the 


**SeeFootoole41. 
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process  sewer  weir  over  a  month's  time. 
Four  samples  were  also  collected  at  the 
Lagoon  4  inlet  This  was  well  in  advance 
of  the  requested  dehsting  point. 

Sampling  was  also  conducted  on  the 
five  lagoons  that  are  the  subject  of  this 
petition.  Each  lagoon  was  divided  into 
quadrants.  Six  core  samples  were 
collected  from  each  quadrant  over  the 
entire  depth  of  the  sludge.  All  quadrant 
samples  were  collected  on  the  same 
day.  These  samples  were  then 
composited  for  each  quadrant.  This 
resulted  in  the  analysis  of  twenty 
samples.  TEC  claims  that  these  samples 
are  representative  of  their  sludge  and 
reflect  any  variability  in  constituent 
concentrations  because  of  the 
uniformity  of  their  manufacturing 
process  and  the  long  retention  time  (six 
to  nine  months)  of  the  wastewater 
treatment  system. 

Grab  samples  of  the  K009  and  KOlO 
wastestreams  following  pretreatment 


were  analyzed  for  total  oil  and  grease. 
Total  oil  and  grease  values  reported 
were  less  than  7  ppm. 

Total  constituent  analyses  of  samples 
collected  from  the  pretreatment  unit 
inlet  and  outlet  for  the  organic 
constituents  suspected  of  being  present 
in  the  pretreatment  unit  *»  revealed  the 
maximum  concentrations  reported  in 
Table  1. 

Table  l.— KOOS  and  KOlO  Wastestreams  Pre- 
treatment Inlet  and  Outlet  Maximum  Constit- 
oent  Concentration  (ppm) 
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**  Thii  included  the  listed  constituents  that  were 
stable  at  the  pH  of  the  pretreatment  unit  and 
suspected  by-products  bom  the  pretreatment 
process. 


TEC  claims  that  the  chloroform 
concentration  in  the  outlet  to  the 
pretreatment  unit  is  higher  than  in  the 
inlet  because  chloroform  is  one  of  the 
transient  intermediate  products  formed 
during  the  process  of  converting  the 
more  complex  chlorinated  organics  to 
inorganic  chloride,  and  thus  chloroform 
is  produced  when  the  pretreatment  unit 
functions  properly. 

Total  constitutent  analyses  for 
suspected  Appendix  VIII  constituents 
were  conducted  on  wastewater  samples 
collected  from  the  headworks  of  the 
wastewater  treatment  facility,  and  inlet 
to  Lagoon  4;  and  on  sludge  samples  from 
the  oxidation  Lagoons  4,  5,  6,  7.  and  8,** 
and  Talleys  2A.  2B,  2C,  and  3.  Maximum 
constituent  concentrations  for  the 
Appendix  VIII  hazardous  constituents 
are  presented  in  Table  2. 


**  Oxidation  Lagoons  4-7  are  not  a  subject  of  this 
petition.  The  fact  that  sampling  was  done  on  these 
lagoons  is  mentioned  here  for  completeness. 


Table  2.— Maximum  CONSTmiENT  Concentrations  (ppm) 
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*  DoHOsa  in  one  o<  tour  samplea. 
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Although  metals  are  not  reasonably 
expected  to  be  present  in  the 
acetaldehyde  wastestream.  TEC 
provided  data  on  all  of  the  EP  toxic 
metals.  Four  representative  samples 
were  collected  from  the  wastewater 
influent  at  the  headworks  of  the 
wastewater  treatment  facility  and 
analyzed  for  the  characteristics  of 
ignitability,  corrosivity,  and  EP  toxicity. 
Four  representative  sludge  samples 
taken  from  Lagoon  4  were  also  analyzed 
for  these  characteristics.  The  maximum 
EP  concentrations  are  presented  in 
Table  3.  TEC  claims  that  the  waste  is 
not  reactive  since  the  sludge  is 
approximately  80-00%  water  and  is  not 
a  cyanide  or  sulfide-bearing  waste. 


Table  3.— Maximum  Concentrations 
(pPM>-Continued 
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Table  3.- 

-Maximum  Concentrations  (ppm) 
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Ground-water  monitoring  data  were 
also  submitted  on  samples  collected 
from  the  five  down-gradient  and  one  up- 
gradient  wells.  These  samples  were 
analyzed  for  all  the  constituents  listed  in 
Table  2  with  the  exception  of  dibutyl 
phthalate  and  diethyl  phthalate.  The 
constituents  detected  in  the  ground- 
water samples  are  listed  in  Table  4 
along  with  their  concentrations;  none  of 
the  other  Appendix  VIII  constituents 
were  detected. 

TEC's  ground-water  specialists 
believe  that  wells  11-S  and  9-S  monitor 
Lagoons  1,  2  and  3  (this  portion  of  the 
facility  is  not  covered  by  the  petition). 
Wells  31-S,  5-S.  and  3-S  monitor  the 
lower  portion  of  the  facility  {Lagoon  4 
through  Talley  3).  Well  31-S  is  situated 


near  Lagoons  5. 6,  7,  and  8;  wells  5-S 
and  3-S  are  in  the  vidnity  of  the 
Talleys.  TEC  states  that  their  property 
extends  from  the  wastewater  treatment 
facility  to  the  Sabine  River.  They  state 
that  no  drinking  water  wells  are  located 
between  the  facility  and  the  river.  TEC 
further  claims  that  the  gound  water  in 
the  uppermost  aquifer  moves 
approximately  8-10  feet  per  year  toward 
the  Sabine  River  and  discharges  to  the 
river.  The  total  ground-water  flow  is 
conservatively  estimated  to  be  in  the 
order  of  10,000  gallons  per  day  in  the 
segment  of  the  river  bordering  the 
wastewater  treatment  facility.  Ground- 
water rechai^e  to  the  river  is  reported  to 
be  diluted  by  a  factor  of  190,000  to  one 
by  the  river  water. 

TEC  claims  that  a  maximum  of  1.018 
billion  gallons  of  water  is  discharged 
aimually.  In  1984,  the  average  flow  from 
the  pretreatment  unit  was  220  gpm  and 
the  average  flow  at  the  headworks  was 
1656  gpm.  Additionally,  a  maximum  of 
1,125  tons  of  sludge  is  generated 
annually  in  Lagoon  4  through  Talley  3.  It 
is  estimated  that  the  quantity  of  sludge 
contained  in  Lagoon  4  through  Talley  8 
is  3,500  tons. 


fol 


MaxinuHi  Constituent  Concont  r.it  ions  Detortod   in  Groundwater   (pp*) 
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ND 

ND 
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ND 

HO 

Detection   limit   is  0.01   ppm  unless  otlicrwisc   in<lic.ite<l 

(1)    Detection  Limit    is  0.1   ppm 

*        Detected   in  only  one  out  of   four  «aTOple<? 

**      Detected   in  one  out  of   three  samples 


The  sizes  of  TEC's  Lagoons  are  as 
I  ows:  Skimming  Basin  #2, 0.4  acres; 

Skimming  Basin  #1, 0.2  acres;  Lagoon  1 

(currently  out  of  service).  12.6  acres; 

Lagoon  2,  9.6  acres;  Lagoon  3, 13.5  acres; 

Lagoon  4, 4.7  acres;  Lagoon  5, 8.5  acres; 

Lagoon  6,  5.8  acres;  Lagoon  7,  8.1  acres; 

Lagoon  8, 4.0  acres;  Talley  2A.  58  acres; 


Talley  2B.  65  acres;  Talley  2C,  80  acres; 
Talley  3,  250  acres. 

B.  Agency  Analysis  and  Action 

Based  on  our  current  evaluation 
criteria,  TEC  has  demonstrated  that  the 
wastewater  and  wastewater  treatment 
sludges  located  in  Lagoon  8  and  Talleys 
2A,  2B.  2C.  and  3  are  nonharardous.  llie 


Agency  beUeves  that  the  twenty 
composite  samples  collected  from  these 
five  lagoons  (4  composite  samples  from 
each  lagoon)  were  nonbiased  and  more 
than  adequately  represent  any  variation 
which  may  occur  throughout  these 
segments  of  the  wastewater  treatment 
facility.  The  Agency  believes  that  (with 
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respect  to  the  sludge  in  the  lagoons) 
since  the  samples  were  collected 
randomly  throughout  the  lagoon 
quadrants,  any  stratification  occurring 
vertically  due  to  settling  or  horizontally 
as  a  function  of  flow  through  the 
wastewater  treatment  facility  would  be 
represented  by  the  sampling  scheme 
followed.  Due  to  the  nature  and 
consistency  of  the  manufacturing 
process  involved  and  the  gradual 
accumulation  of  sludge  over  25  years, 
the  Agency  also  believes  that  samples 
collected  on  one  day  would  not  be 
expected  to  vary  widely  from  those 
coUected  any  other  day.  The  sludge 
samples,  therefore,  are  representative  of 
the  waste  generated  by  TEC  in  the  five 
identified  lagoons. 

The  four  representative  samples 
collected  from  the  headworks  and  the 
inlet  to  Lagoon  4  were  also  nonbiased. 
These  samples  were  collected  over  the 
course  of  a  month  at  random  times 
during  the  day.  TEC  operates  most 
processes  at  steady-state  conditions 
which  produces  a  fairly  uniform 
wastewater.  During  this  month-long 
sampling  program,  all  manufacturing 
units  were  operating. 

The  Agency  also  believes  that  the 
ground-water  sampling  was 
representative.  Each  well  had  a 
dedicated  bailer.  Taking  samples  over 
the  course  of  the  month  ensured  that  the 
samples  were  representative  because 
the  groimd  water  moves  relatively 
slowly  in  these  areas.  Analytical  and 
field  duplicates  plus  field  blanks  were 
also  run  on  all  data  sets 

EP  analyses  on  Lagoon  4  sludge 
revealed  that  all  of  the  inorganics  and 
pesticides  listed  in  Table  3,  with  the 
exception  of  barium,  were  below  the 
National  Interim  Primary  Drinking 
Water  Standards  (NIPDWS).  The 
Agency  has  evaluated  the  mobility  of 
barium  in  TEC's  waste  using  the  vertical 
and  horizontal  spread  model  (VHS 
Model).** This  evaluation,  using  a 
maximum  waste  amount  of  3500  tons 
and  the  maximum  reported  EP  leachate 
test  result  as  input  parameters,  resulted 
in  a  maximum  predicted  receptor  well 
concentration  of  0.3  ppm.  This  maximum 
value  is  below  the  NIPDWS  of  1  mg.L.*« 

The  only  organic  constituents 
measured  in  the  wastewater  by  the  time 
it  reached  Lagoon  4  were  isobutyl 
alcohol  (5  ppm).  methyl  ethyl  ketone  (2 
ppm),  and  toluene  (0.005  ppm).  Benzene, 
fluoranthene  and  naphthalene  were 
detected  in  trace  amounts  (less  than 
0.005  ppm).  These  levels  are  not  of 
concern  because  (1)  the  predicted 


constituent  concentrations  of  the 
compliance  point  are  below  the  health- 
based  numbers  and  (2)  the  lagoon  4  inlet 
is  well  in  advance  of  the  requested 
delisting  point 

The  oiganic  constituents  detected  in 
the  lagoon  sludges  and  their  predicted 
leachate  concentrations  are  presented  in 
Table  5. 

Table  5.— Preoicted  Maximum 
Concentrations  at  Compliance  Point 
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"See  "HeaRtvBaMd  Standvdi  Li»r  docwneni  in  th* 
public  docket  in  support  of  tnm  proposed  ofganics  model 
published  elsewhere  m  today's  Feocral  Reoster. 

*•  Due  to  the  tad  that  tomiafelahyds  Is  nmsaWe  with  water, 
thamaoTHm  consWuam  coonntaliun  ia  uaed  as  the  leach- 
ala  concaroraliun  because  the  orgainc  model  overpredicts 


**Se«  Footnote  14. 
•»5ee40CFRl41.1Z 


The  predicted  concentrations  of 
dichloromethane.  bis-2-ethyl 
hexylphthalate,  and  toluene  at  the 
compliance  point  are  below  the  health- 
based  numbers.  No  health-based 
ntunbers  are  currently  available  for 
naphthalene,  and  formaldehyde  (via 
ingestion).** There  is  no  evidence 

"Althotigh  no  health-based  number  for 
formaldehyde  is  currently  available,  the  Agency 
believes  that  the  levels  of  fonnaldehyde  which 
could  be  found  in  Texas  Eastman's  waste  are  not  of 
regulatory  concern.  This  conclusion  was  based  upon 
evidence  accumulated  from  a  literature  search  of 
information  currently  available  on  the  toxicity  of 
formaldehyde.  It  has  been  demonstrated  in  long- 
term  rodent  inhalation  bioassays  that  fonnaldehyde 
can  cause  cancer.  In  1983  (Kenis.  W.C  K.L. 
Pavkov,  D.J.  Donirio,  E-J.  Grallon.  and  J-A. 
Swenberg.  1983.  Cancer  Res.  43:4382-92),  it  was 
demonstrated  that  exposure  to  formaldehyde 
through  inhalation  at  concentrations  of  5.6  or  14.3 
ppm.  6  hours  per  day,  5  days  per  week  for  24  montha 
caused  squamous  cell  carcinomas  in  the  nasal 
cavaties  of  approximately  50%  of  the  rats  in  the  high 
exposure  group  and  1%  of  the  rats  in  the  low 
exposure  group.  A  similar  study  (Albert.  R..  A. 
Sellakumar,  S.  Laskin.  M.  Kuschner,  N.  Nelson,  and 
C  Synder.  1982./.  NaU.  Cancer  Inst.  68:597-603) 
confirmed  the  results  of  Kerns,  el  aJ.  There  is  no 
evidence  in  whole  animal  studies  that  formaldehyde 
alters  any  aspects  of  reproduction  or  causes  birth 
defects.  (Committee  on  aldehydes,  Board  on 
toxicology  and  Environmental  Health  Hazard.  1962. 
Formaldehyde  and  Other  Aldehydes.  National 
Academy  Press  EPA  600/6-82-00^)  It  has.  however, 
exhibited  mutagenic  activity  in  several  non- 
mammalian  animal  or  cell  systems.  (Auerbach. 
CM.,  M.  Moutschen — Dahmen.  and  J.  Moutschen. 
1977.  Genetic  and  cytogenetical  effects  of 
formaldehyde  and  related  compounds.  Mutat  Res. 
39:217-362.)  Acute  oral  toxicity  tests  on 
formaldehyde  indicate  that  it  is  slightly  toxic  to  rats 
with  LD50  values  in  the  range  of  500-800  mg/kg 
body  weight.  (Smyth.  H.F.,  Jr.,  J.  Seaton.  and  L 
Fisher.  1941.  The  single  dose  toxicity  of  some 
glycols  and  derivatives.  /.  fnd  Hyg.  Toxicol.)  There 
is  no  evidence  available  in  the  literature  which 
indicates  that  formaldehyde  is  carcinogenic  when 
ingested. 


available  for  naphthalene,  and 
formaldehyde  (via  ingestion).*' 
naphthalene  is  a  carcinogen;  nor  is 
formaldehyde  by  an  oral  exposure  route. 
Thus,  we  believe  these  concentrations 
are  well  below  a  level  of  regidatory 
concern. 

Although  some  Appendix  VIII 
constituents  were  detected  in  wells  11- 
S,  9-S,  and  31-S.  these  wells  monitor  the 
area  of  the  wastewater  treatment 
facility  which  is  not  covered  by  the 
petition  and  is  thus  still  under  Subtitle  C 
control*** For  well  5-S.  benzene  was 
detected  in  only  one  of  four  samples  and 
it  was  not  detected  in  an  additional  field 
duplicate.  Benzene  was  also  not 
detected  in  Lagoon  8.  and  Talleys  2A, 
2B,  2C,  and  3  sludge.  Chloroform  was 
also  detected  in  only  one  out  of  the  four 
samples  in  well  5-S.  It  was  also 
detected  in  an  analytical  duplicate  of  a 
"non-detected"  sample.  Chloroform, 
.  however,  was  not  detected  in  Lagoon  8, 
and  Talleys  2A,  2B.  2C,  and  3  sludge. 
The  Agency,  therefore,  questions 
whether  these  observations  (for  both 
benzene  and  chloroform)  are  real. 
Furthermore,  the  concentration  of 
chloroform  is  below  the  NIPDW 
standard  for  total  trihalomethanes  at 
0.10  ppm.*>  Methyl  ethyl  ketone  was 
detected  in  one  out  of  four  samples  in 
well  5-S.  The  concentration  was, 
however,  below  the  health-based 
number  of  2.0  ppm." 

Dichloromethane  was,  however,  in 
sludge  samples  from  Lagoon  8  and 
Talleys,  2A.  2B,  2C.  and  3.  It  was  also 
detected  in  all  ground-water  samples. 
The  Agency  believes,  however,  that 
dichloromethane  is  a  laboratory 
contaminatnt  for  the  following  reasons: 
(1)  Dichloromethane  was  detected  in  the 
up-gradient  (i.e..  background)  well,  none 
of  the  other  down-gradient 
contaminants  were  detected  in  the  up- 
gradient  wells;  (2)  the  level  of 
chloroform  as  chloroform  at  the 
headworks  to  the  wstewater  treatment 
facility  was  fifty  times  greater  than 
dichloromethane.  From  a 
physicochemical  standpoint,  chloroform 
and  dichloromethane  would  be  expected 
to  behave  similarly  in  the  enviroment.  It 
is,  therefore,  logical  to  assume  that 
chloroform  would  be  detected  in  the 
sludge  at  higher  concentrations  than 
dichloromethane.  This  however,  was  not 
the  case;  chloroform  was  not  detected  in 


"  Well  31-S  Monitors  not  only  Lagoon  STbul  also 
Lagoons  5, 6,  and  7  which  are  not  covered  by  this 
petition. 

"  See  40  CFR  141.12. 

"See  "Health-Based  Standards  List"  document  in 
support  of  the  proposed  organics  model  published 
elsewhere  in  today's  Federal  Register. 
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any  of  the  twenty  sludge  samples  which 
were  analyzed.** 

The  Agency  concludes  that  the  sludge 
and  waste  water  contained  in  Lagoon  8 
and  Talleys  2A,  2B,  2C.  and  3  are  non- 
hazardous  for  all  reasons.  The  Agency, 
therefore,  proposes  to  grant  an  exclusion 
to  TEC  in  Longview,  Texas  for  the 
wastewater  and  sludge  contained  in  the 
above-mentioned  lagoons. 

VI.  United  Technologies  Automotive, 
Inc. 

A.  Petition  for  Exclusion 

United  Technologies  Automotive,  Inc 
(United  Technologies),  located  in 
Jeffersonville,  Indiana,  involved  in  the 
production  of  window  frames  and 
bumper  guard  strips,  has  petitioned  the 
Agency  to  exclude  its  treated  sludge 
presently  listed  as  EPA  Hazardous 
Waste  No.  F019 — Wastewater  treatment 
sludges  from  the  chemical  cooversion 
coating  of  aluminum.** 

The  listed  constituents  of  concern  for 
EPA  Hazardous  Waste  No.  F019  are 
hexavalent  chromium  and  cyanide 
(complexed).  United  Technologies 
claims  that  its  wastewater  treatment 
system  reduces  and  immobilizes 
chromium,  creating  a  non-hazardous 
sludge.  United  Technologies  also  claims 
that  cyanide  is  not  used  in  their  process 
and  is,  therefore,  not  present  in  their 
waste.  United  Technologies  further 
claims  that  this  waste  is  not  hazardous 
for  any  other  reason. 

United  Technologies  has  submitted  a 
description  and  schematic  diagrams  of 


its  manufacturing  and  wastewater 
treatment  process;  total  constituent 
analyses  of  the  sludge  for  total 
chromium  and  cyanide;  EP  toxicity  test 
results  for  chromium;  and  distilled  water 
leach  test  results  for  cyanide. 

United  Technologies  has  also 
submitted  total  constituent  analyses  and 
EP  toxicity  test  results  for  arsenic, 
barium,  cadmium,  lead,  mercury, 
selenium  and  silver,  and  total  oil  and 
grease  of  representative  waste  samples. 
Furthermore,  United  Technologies 
submitted  a  list  of  raw  materials  used  in 
the  manufacturing  process  to 
demonstrate  that  no  other  hazardous 
constituents  are  present  in  the  waste  at 
levels  of  regidatory  concern.  This 
information  was  requested,  as  noted 
above,  to  determine  if  hazardous 
constituents,  other  than  those  for  which 
the  wastes  was  listed,  are  present  in  the 
waste  at  levels  of  regulatory  concern. 

The  manufacturing  process  involves 
etching,  brightening,  painting,  and 
chrome  conversion  coating.  The 
wastewater  treatment  system  involves 
chrome  reduction  via  sodium  bisulfite 
addition,  neutralization,  precipitation, 
clarification,  and  filter  press  dewatering; 
the  dewatered  sludge  is  then  stored  in  a 
hopper. 

One  random  grab  sample  was 
collected  each  day  from  the  sludge 
hopper  for  one  month.  Each  set  of 
weekly  samples  were  combined  creating 
four  composite  samples.  The  petitioner 
claims  that  these  composites  are 
representative  of  any  variation  in 


constituent  concentration  in  the  waste. 
United  Technologies  further  claims  that 
although  manufactiuing  schedules  may 
vary  in  any  one  week,  the  daily  samples 
collected  throughout  the  course  of  one 
month  are  representative  of  any 
expected  heterogeneity  that  could  be 
exhibited  by  the  waste. 

Total  constituent  analysis  of  the  final 
filter  cake  for  the  listed  constituents 
revealed  the  maximum  concentrations  in 
Table  1.  Leachate  analyses  for  these 
same  constituents  revealed  the 
maximum  concentration  reported  in 
Table  2. 

Table  1.— Maximum  Total  CoNSTrruENT 
Analyses  (ppm) 


FWarcak*.. 


CrloHl 


^JoaAJa 


CN 


0.088 


CN 


0.006 


Table  2.— Maximum  EP  Leachate 
Concentrations  (PPM) 


rcak*.. 


OtoW 


0M7 


CN 


0.035 


Note:  'Assumed  maximum  leaching  at  20:1 
dilution  of  the  distiUed  water  EP  test 

Total  constituent  analyses  of  the  final 
treatment  sludge  for  the  non-Usted 
inorganic  constituents  revealed  the 
maximum  concentrations  reported  in 
Table  3. 


Table  3.— Maximum  Total  CoNSTrruENT  Analysis  (ppm 
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Ba 

Cd 

Pb 

H8 

Sa 

A9 

M 

FWera 

Ike 

0.6876 

3J87 

0.685 

8.012 

0.0251 

0.008 

0.64 

12.06 

EP 

oxicity  analyses  for  the  non-listed  metals  revealed  the  maximum  concentrations  reported  in  Table  4. 

Table  4.— Maximum  EP  Leachate  Concentrations  (ppm) 

A* 

Ba 

CO 

Pb 

HQ 

Sa 

*fl 

W 

Filter  cake _ „ - - 

0.009 

0.284 

OOOfl 

oxa 

0.0012 

0.005 

0.018 

ai8e 

Maximum  total  oil  and  grease  values 
reported  were  0.39  percent.  United 
Technologies  also  submitted  a  list  of 
raw  materials  used  in  their  process.  This 


list  indicated  that  no  other  Appendix 
Vin  hazardous  constitutents  were  used 
in  the  process  and  the  formation  of  any 
of  these  constituents  is  highly  imlikely. 


United  Technologies  claims  that  the 
maximum  volume  of  waste  generated 
from  its  filter  press  is  360  tons  per  year. 


"The  Agency  specifically  requests  comments  on 
our  interpretation  of  the  ground-water  monitoring 
data. 

**  United  Technologies  originally  submitted  their 
petition  on  July  17, 1984.  On  November  8, 1984,  the 


Hazardous  and  Solid  Waste  Amendments  of  1984 
were  enacted.  In  part,  the  Act  requires  the  Agency 
to  consider  factors  (including  additional 
constituents)  other  than  those  for  which  the  waste 
was  listed,  if  the  Agency  has  a  reasonable  basis  to 
believe  that  such  additional  factors  could  cause  the 


waste  to  be  a  hazardous  waste.  (See  section  222  of 
the  AmendmenU  42  U.S.C.  3001(f).)  United 
Technologies  petition  addressed  the  Agency's 
additional  concerns,  as  a  result  of  the  Amendments, 
with  a  clarifications  in  February  1965. 
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B.  Agency  Analysis  and  Action 

United  Technologies  has 
demonstrated  that  its  wastewater 
treatment  system  generates  a  non- 
hazardous  sludge.  The  Agency  believes 
that  the  twenty  grab  samples  collected 
and  combined  into  weekly  composites 
over  the  course  of  one  month  were 
nonbiased,  and.  more  than  adequately, 
represent  any  variations  which  may 
occur  in  the  wastesteam  petitioned  for, 
exclusion.  The  key  factor  which  could 
vary  toxicant  concentrations  in  this 
waste  is  the  use  of  different  raw 
materials  due  to  changes  in  the  product 
line  being  manufactured.  Variations  in 
raw  materials  used  can  be  expected 
when  the  facility  either  performs  as  a 
job  shop  or  when  the  product  line 
changes  on  a  seasonal  basis.  The 
Agency  believes  that  the  samples,  due 
to  the  duration  of  the  sampling  period, 
reflect  the  variability  that  might  occur 
due  to  variation  of  coating  used  on  the 
array  of  products  manufactured  by  this 
facility  since  the  petitioner  has  claimed 
that  the  samplying  period  covered  all 
normal  product  line  changes.  The 


Agency's  conclusion  was  confirmed  by  a 
comparison  of  the  total  constituent 
analyses  of  each  sample,  as  well  as 
statistical  analysis  of  the  EP  toxicity 
data  from  each  sample.  This  analysis 
would  have,  but  did  not,  detect  any 
significant  variability  in  the  waste  [i.e.. 
the  standard  deviation  was  low).'* 

The  Agency  has  evaluated  the 
mobility  of  toxicants  from  United 
Technologies'  waste  using  a  vertical  and 
horizontal  spread  (VHS)  model.'*  The 
Agency's  evaluation  of  United 
Technologies'  360  tons  of  filter  cake  and 
the  maximum  extract  levels  for  the 
constituents  of  concern  using  the  VHS 
model  has  generated  the  receptor  well 
concentrations  exhibited  in  Table  5.  The 
chromium  levels  (at  the  well)  are  below 
the  National  Interim  Primary  Drinking 
Water  Standards,  and  cyanide  levels  are 
below  the  U.S.  Public  Health  Services 
suggested  drinking  water  standard.'^ 
The  presence  of  these  constituents  and 
their  mobility  (as  indicated  by  the 
maximum  extract  levels  reported  in  the 
^  -petition)  is  not  of  regulatory  concern. 
Since  cyanide  is  not  used  in  the 
process  and  the  total  content  in  the 


waste  was  below  the  suggested  drinking 
water  standard,  a  leachate  test  was  not 
required.  The  VHS  compliance  point 
value  in  Table  5  was  calculated, 
however,  by  assuming  that  the  total 
cyanide  present  in  the  waste  would 
leach. 

Table  5.— VHS  Moo€l;  Calculated 
COMPUANCE  Point  Concentration  (ppm> 


CrToM 

CN 

Fitter  c^w 

0.0» 

00001 

HMWvaaMd  Stwdwd 

0.05 

0.2 

The  Agency  also  has  concluded, 
through  the  use  of  the  VHS  model,  that 
no  other  inorganic  hazardous 
constituents  are  present  in  the  waste  at 
levels  of  regulatory  concern  [i.e..  none 
are  above  any  health-based  standard  at 
the  compliance  point).  The  compliance 
point  values  generated  from  the  low 
extract  values  are  displayed  in  Table 
6.»» 


Table  6.— VHS  Model:  Calculated  Compuance  Point  Concentrations  (ppm) 


o.ooos 


Ba 


o.ooe 


CO 


0.0002 


Pb 


0.0009 


Hg 


0.00003 


O.00O1 


Ag 


0.0005 


Ni 


0.00« 


HMlVvaasad  Standards 


0.06 


1.0 


1.0 


0.05 


0.002 


0.001 


0.05 


0.35 


The  Agency  also  has  reviewed  each  of 
the  chemical  components  as  supplied  by 
raw  materials  lists  and  material  safety 
data  sheets,  used  in  each  raw  material, 
in  United  Technologies'  operations.  The 
Agency  has  concluded  from  this  review 
that  no  other  Appendix  VIII  hazardous 
constituents  are  present  in  the 
petitioned  waste. 

The  Agency  believes  that  this  waste  is 
non-hazardous  (for  all  reasons)  and,  as 
such,  should  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  proposes  to  grant  an  exclusion 
to  United  Technologies,  Inc.,  located  in 
leffersonville,  Indiana,  for  its  conversion 
coating  wastes  as  described  in  its 
petition. 

VH.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 


rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here  since  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  these  rules  should  be 
elective  immediately.  These  reasons 
also  provide  a  basis  for  making  this  rule 
effective  jmmediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

VIII.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant 
exclusions  is  not  major  since  its  effect  is 
to  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  is  achieved  by  excluding 
wastes  generated  at  specific  facilities 
from  EPA's  list  of  hazardous  wastes, 
thereby  enabling  the  facility  to  treat  its 
waste  as  non-hazardous. 

IX.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
fmal  rule,  it  must  prepare  and  make 
available  for  pubhc  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Adminisfrator  may 


*•  See  Footnote  13. 
*■  See  Footnote  S. 
»'  See  Footnote  7. 


**The  calculated  upper  limit*  of  9S  percent 
confidence  Interval  for  each  of  the  EP  toxic  metals 
and  cyanide  were  also  used  in  the  VHS  model  in 


addition  to  maximum  EP  levels  in  calculating  the 
receptor  well  concentrations.  None  of  these  receptor 
well  values  exceed  the  appropriate  health-based 
standard  for  each  constituent 
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certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  anendmcDt  wUl  not  have  an 
adverse  economic  imp«M:t  on  smaM 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  haxardous 
waste  regulaticHis.  Accordingly.  I  hereby 
certify  that  this  Tinal  re^aiation  wiA  not 
have  a  sifnificant  economic  impact  on  a 
substantial  number  of  smatt  entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibtfity  analysi*. 

X.  List  of  Sulqacto  in  40  CFR  Part  2CI 

Hazardous  Waste,  Recycling,. 
Dated:  November  4,  )98S. 
J.W.  McGraw, 

Acting  Asttitant  Administrator,  Office  of 
Solid  Waatg  and  Emergency  hesponse. 

For  the  reasons  set  out  in  the 
preambfe.  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— iOENTIFlCATIOM  AND 
LISTING  OF  HAZARtX)US  WASTE 

1.  The  anthority  citation  for  Part  281 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  20Q2(a).  3001.  and 
3002  of  the  Solid  Wa«te  Disposal  Act.  as 
amended  by  th«  Re«cKirG«  Conservatioa  and 
Recovery  Act  of  1976,  a»  ameaded  (42  U.SXI. 
6905,  6912(a).  6921,  and  6922). 

2.  In  Appendix  IX,  add  the  following 
wastestreams  in  alphabetical  order  to 
table  1: 

Appendix  IX— Wastes  Excluded  Under 
§9  2ea2eand26a22L 

Table  1i.— Wastes  Excluded  From  Uoh- 
SPECtFic  Sources 
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FadSly 


Arco 
Chetnical 
Company. 


Fleiida. 


II 


Bommef 
Industnas 
Inc. 


Dovsr  Cofp. 

^4om» 
Division. 


Star 

Expansion^ 
Cotnpany. 


tandrum, 
Soum 


Ti*a, 
OUahona. 


Mountain- 
VOni* 


DaiMalarad  wailaivatBr  traaw 
in«n»  rtidga  (EPA  Hazard- 
ous Waste  No  F019)  gen- 
siaied  tom  chemical  con- 
veiweo  coating  of  alumin««n 
after  [insert  date  o(  putjli- 
caHonl. 

Wastewater  treatment 

sludges  (EPA  Hazwdous 
Waste  No.  F008)  gsnaaimd 
trom  V>ek  electrepMing  op- 
erations and  contained  in 
evaporation  ponds  $  1  and 
#  2  an  Hate  of  paWca- 
bon]. 

Dewatered  «raste«vatar  nsat- 
ment  sludge  (EPA  Hazard- 
ous Waste  Na  F006)  gen- 
erated from  ttieir  electro- 
plaUng  aperatiwis  after 
(dale  o)  publicalion]. 

Dewatered  westeweter  treat- 
ment sludge  (EPA  Hazard- 
Qua  Waste  No.  FOM)  gan- 
aralad  from  lt>eir  atoctro- 
plating  eperattons  aft**' 
(data  of  puUlcailon]. 


Table  1.— Wastes  Exclubeb  Frou  Non- 
specific  Sources— Continued 


FacHlw 


Taxaa 

tangntaw, 

Eaatmin 

-taM. 

llaiasaoMS     Waala     Naa. 

Company. 

,    KSee  and.  KOlOt  oonttnad 

'    Hr  lagoon  s  and  Taleys 

:    2l^2B.aaa«3gMi» 

ao  fKmv  ttia  praducHon  of 

onrdataarpuMcadon]: 

Unltod 

JsHcnorv 

BaaManad  waalaMaiar  traal- 

Tachnot- 

vOe. 

mem  akjdge  |EPA  Nazant- 

oglaa 

Mtana. 

0IA  WaMa  Na.  Fwgj  gai^ 

Autanw- 

arasao  Mat  snasMoal  corv 

tive.  mc. 

varaion  tt  atunSnum  after 
Maw  o(  patMealan> 

[FRDoK 

85-27067 

Filed  11-a»- 

aS;:ft46  ami 

! 
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40CFIIPMl26t 
[SW-FRL-2921-9J 

Ha2artfou»  V^Mt*  Mansgemwif 
SystMiu  IctaNtMcatlon  and  UMng  of 
Hazardous  Waste;  Proposscf 
Exclusions  and  Proposod  Organles 
Model 

agency:  U.S.  Enviromnenfal  Frotection 
Agency. 

action:  Proposed  rule  and  request  for 
comment 

SUMMARTT  The  Environmental  Protection 
Agency  fEPA}  today  is  proposing  Do 
exclude  the  solid  wastes  generated  at 
three  facilities  fhjm  the  lists  of 
hazardoQS  wwstes  contained  in  *B  CFR 
261.31  and  261.32.  This  action  responds 
to  delisting  petitions  ssbrntttetf  under  40 
CFR  260.20,  which  allows  any  person  to 
petitSon  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  265, 124,  270,  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
40  CFR  260.22,  which  specifically 
provides  generators  fhe  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific  basis" 
from  the  hazardous  waste  Hst.  The  e^ct 
of  this  action,  if  promnlgated,  would  be 
to  exclude  certain  wastes  generated  at 
particular  facilities  from  listing  a« 
hazardous  wastes  under  40  CFR  Part 
261. 

Due  to  recent  changes  to  the  dBllsting 
criteria  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984,  the 
three  petitions  for  which  we  propose  to 
grant  an  exclusion  have  been  evahiated 
both  for  the  factors  for  which  the  wastes 
were  originally  listed  as  well  as  aH  other 
factors  and  toxicants  reasonably 
expected  to  be  present  in  these  wastes. 
Finally,  this  notice  explains  how  the 
Agency  intends  to  evaluate  petiticms 
dealing  with  organic  wastes. 


OA.TES:  EPA  will  accept  public 
comments  on  these  proposed  exciucioas 
until  January  13, 1986.  Any  person  taa.y 
request  a  hearing  on  these  proposed 
exclusions  by  filing  a  request  with 
Eileen  B.  Claussen,  whose  address 
appears  below,  by  December  12, 1985. 
The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Comments  should  be  sent 
to  the  Docket  Clerk.  Office  of  Sofid 
Waste  (WH-562).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW^ 
Washington.  aC.  20460. 

Requests  for  a  bearing  should  be 
addressed  to  EiTeen  B.  CTaussen, 
Director  Characterization  and 
Assessment  Division,  Office  of  Solid 
Waste  (WH-5fi21.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW^ 
Washington,  D.C  20460. 
Conunimications  should  identify  the 
reguliatory  docket  number  "Section 
3001— Deirsting  Petitions  f3>.- 

The  public  docket  for  these  proposed 
exclusions  is  located  in  Room  S-212. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  D.C. 
20460.  and  is  available  for  viewing  from 
9:00  a.m.  to  4:00  p.m.,  Nfmiday  through 
Friday,  exchiding  boHdayB. 

FOR  FURTNER  INFORMATION  CONTACr 

RCRA  HotHne,  toH  free  at  (80(^424- 
9346,  or  at  f282)  382-3080.  For  technicaf 
information,  contact  Mr.  fames  Poppifi, 
Office  of  Solid  Waste  fWH-562B),  U.S. 
Environmental  Protection  i^ncy,  401 M 
Street  SW.,  Washington,  DiZ.  20400, 
(202)  475-8551. 

SUFFLEMENTARV  INFORMATKMt  On 

January  16, 1961,  as  pert  of  its  final  end 
interim  final  regulations  implementing 
Section  3001  of  RCRA,  EPA  published 
an  amended  list  of  hazardous  wastes 
from  non-specific  and  spec^  sources. 
This  list  has  been  amended  several 
times,  and  is  pubhriied  in  40  CFR  281^1 
and  261.32.  These  wastes  are  listed  as 
hazardous  because  they  typicatiy  and 
frequently  exhibit  any  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  2B1  (>.a. 
ignitabihty,  corrosivity,  reactivity,  and 
extraction  procedure  (EP)  toxicity}'  of 
meet  the  criteria  for  listiag  contained  in 
40  CFR  261.11(aM2)  or281.11(a)C3). 

Individual  waste  streams  may  vairy, 
however,  depending  upon  raw  iw<»terials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  ie  described  ia 
these  regulations  generally  is  hazardous, 
a  specific  waste  meeting  the  listing 
description  from  aa  individual  facility 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
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demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  be  excluded,  petitioners  must  show 
that  a  waste  generated  at  their  facility 
does  not  meet  any  of  the  criteria  for 
which  the  waste  was  listed.  (See  40  CFR 
260.22(a)  and  background  documents  for 
listed  wastes.)  In  addition,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  require 
the  Agency  to  consider  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed,  if  there  is  a  reasonable  basis  to 
beUeve  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
Accordingly,  petitioners  also  must 
demonstrate  that  their  wastes  do  not 
exhibit  any  of  the  hazardous  waste 
characteristics  as  well  as  present 
sufficient  information  for  the  Agency  to 
determine  whether  the  wastes  contain 
any  other  toxicants  at  hazardous  levels. 
(See  40  CFR  260.22(a);  section  222  of  the 
Hazardous  and  SoUd  Waste 
Amendments  of  1984. 42  U.S.C.  6921(f): 
and  the  background  doaunents  for  the 
listed  wastes.)  Wastes  which  are 
"delisted"  (i.e.,  excluded)  may,  however, 
still  be  hazardous  if  they  exhibit  any  of 
the  characteristics  of  hazardous  waste, 
and  generators  remain  obligated  to 
determine  whether  their  waste  remains 
non-hazardous  based  on  the  hazardous 
waste  characteristics. 

In  addition  to  wastes  Usted  as 
hazardous  in  40  CFR  281.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remains 
hazardous  wastes  until  excluded.  (See 
40  CFR  261.3  (c)  and  (d)(2).)  Again,  the 
substantive  standard  for  "delisting"  is: 
(1)  That  the  waste  not  meet  any  of  the 
criteria  for  which  it  was  listed  originally, 
and  (2)  that  the  waste  is  not  hazardous 
after  considering  all  criteria, 
constituents,  and  other  related  factors 
(other  than  those  for  which  the  waste 
was  listed)  if  there  is  a  reasonable  basis 
to  believe  that  such  additional  factors 
could  caiue  the  waste  to  be  hazardous. 
Where  the  waste  is  a  mixture  of  a  solid 
waste  and  one  or  more  listed  hazardous 
wastes  or  is  derived  from  one  or  more 
listed  hazardous  wastes,  the 
demonsfratidn  may  be  made  with 
respect  to  each  constituent  listed  waste 
or  the  waste  mixture  as  a  whole. 
Generators  of  these  excluded  treatment 
storage,  or  disposal  residues  remain 
subject  to  Subpart  C  of  Part  261,  and  so 
are  obligated  to  test  these  residues  for 
the  characteristics  of  hazardous  wastes 
on  a  periodic  basis. 


Approach  Used  To  Evaluate  Delisting 
Petitions 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  criteria  for  which  the 
waste  was  originally  listed,  as  well  as 
any  other  factors  (including  additional 
constituents)  that  may  cause  the  waste 
to  be  hazardous.  Namely,  the  Agency 
considers  whether  the  waste  exhibits 
any  of  the  hazardous  characteristics, 
and  whether  any  of  the  toxicants  in  the 
waste  (whether  or  not  the  waste  was 
listed  for  those  toxicants)  may  escape 
&t>m  the  waste  and  migrate  into  the 
environment  so  as  to  present  a  hazard  to 
human  health  or  the  environment.  In 
making  these  evaluations,  the  Agency 
considers  both  quantitative  and 
qualitative  factors.  Where  possible, 
however,  EPA  seeks  to  develop 
quantitative  criteria  for  making  these 
decisions  because  such  an  approach 
assists  in  making  consistent  decisions. 

In  this  regard,  EPA  has  announced  its 
final  overall  approach  for  the  evcduation 
of  delisting  petitions,  as  well  as 
published  a  fate  and  transport  model 
(the  Vertical  and  Horizontal  Spread 
(VHS)  Model)  which  estimates  the 
potential  for  ground-water 
contamination  for  wastes  that  are 
landfiUed.  The  model  estimates  the 
ability  of  an  aquifer  to  dilute  a  toxicant 
bom  a  specific  volume  of  waste  in 
ground  water  at  a  nearby  compliance 
point:  the  compliance  point 
concentration  determined  by  die  model 
will  then  be  compared  direcdy  to  a 
health-based  standard.  (See  the  "Final 
Exclusions  and  Final  Vertical  and 
Horizontal  Spread  Model"  published 
elsewhere  in  today's  Federal  Register.) 
Presently,  the  VHS  model  is  based  on 
the  potential  disposal  of  inorganic 
wastes  that  are  landfilled.  Today,  the 
Agency  is  proposing  to  make  several 
changes  to  the  model  so  it  may  also  be 
applied  to  organic  wastes  that  are 
landfilled.  In  addition,  we  are  proposing 
our  approach  for  evaluating  the  hazards 
of  wastes  that  may  be  land  treated. 

A.  Approach  For  Evaluating  Organic 
Wastes  That  Are  Landfilled 

In  evaluating  the  migration  potential 
of  inorganic  wastes  that  are  landfilled. 
the  Agency  made  a  number  of 
assumptions  in  evaluating  the  migratory 
potential  of  toxic  heavy  metals  and  their 
persistence.  For  organic  wastes,  the 
assumptions  to  be  made  for  these  are 
different.  Thus,  this  notice  addresses:  (1) 
A  method  to  estimate  the  leaching  . 
potential  of  organics  from  wastes;  and 
(2)  a  method  to  incorporate  persistence 
data  for  organics  into  the  model.  The 
remainder  of  this  section  briefly 


describes  the  Agency's  approach  in 
evaluating  the  migratory  potential  and 
persistence  of  organic  wastes  that  are 
landfilled.  (Appendix  I  to  this  notice,  as 
well  as  the  background  support 
document,  available  in  the  public 
docket,  provide  more  detail  on  the  basis 
for  the  assumptions  made  and  the 
conclusions  reached). 

Mobility:  An  acceptable  leaching 
procedure  for  organics  has  not  yet  been 
promulgated.  The  Agency,  therefore, 
evaluated  a  number  of  different  leaching 
tests  (which  use  an  aqueous  extract 
medium)  and  found,  in  general,  that 
there  was  no  significant  difference  in 
the  results  achieved  in  any  of  the 
leaching  media  studied.  The  Agency, 
however,  does  not  currentiy  have 
enough  confidence  in  any  single 
leaching  medium  to  recommend  its  use 
for  estimating  the  mobility  of  organics. 
The  Agency  does  believe,  however,  that 
a  general  approach  can  be  developed  to 
estimate  the  leaching  behavior  of 
organic  compounds  and  their 
subsequent  mobility.  This  is  based  on 
the  observation  that  the  results  obtained 
from  using  the  various  leaching  media 
do  not  differ  significantiy  among  each 
other. 

The  Agency,  therefore,  has  developed 
a  simple  mathematical  relationship  that 
predicts  the  leaching  behavior  of 
organics  from  a  waste.  The  equation 
which  best  fits  the  available  data  fi^m 
all  aqueous  leaching  media  is: 

C=BO*C*S» 

for  C<1:  x=y=l;  BO=2.14E-05 
for  OlO;  x=.71,  y=.31,  BO=.044. 
Where: 

Cv  is  the  predicted  leachate  concentration 

of  the  contaminant; 
C  is  the  concentration  of  the  contaminant 

in  the  waste  in  ppm; 
S  is  the  contaminant's  water  solubility  at 

ambient  temperature  (usually  between  18 

and  25  *C]  in  mg/l  or  ppm;  and 
BO  is  a  constant  selected  in  such  a  way  to 

give  values  closest  to  observed  C, 

The  Agency  believes  this  relationship 
is  the  best  available  since  it  offers:  (1) 
The  best  overall  fit  of  the  data  at  a  95% 
confidence  level;  and  (2)  the  highest 
significance  level  of  any  relation 
evaluated.  The  Agency  intends  to  use 
this  approach  to  evaluate  leachate 
concentrations  of  organics  until  the 
completion  of  efforts  to  develop  a 
leaching  procedure  specifically  for 
organic  compounds. 

The  Agency  also  examined  the 
potential  for  the  migration  of  organic 
compounds  from  wastes  in  organic 
mobile  phases,  since  it  is  possible  that 
disposal  of  organic  wastes  with  solvents 
would  appreciably  increase  the 
migration  potential  of  those 
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constjtutents.  An  infoimal  survey  of 
mdmtrfal  waste  tandfflfs  indicated  that 
fhe  Rftefifiood  of  coimningling  at  wastes 
with  sohrents  was  very  smalT.  Based  on 
this  survey,  the  Agency  believes  it 
appropriate  t«r  use  an  aqueous  media  in 
evaluating  the  Feacfaing  potential  of 
organic  eontanrinants. 

Persistence:  The  Agency  wiH  also 
consider  the  potential  degradation  of 
organic  species  wfren  evaluating  their 
potentfel  hazard  m  making^  dtelfsting 
decisions.  The  Agency  vfdl  use  the 
foliowmg  procedwes  when  evahiatfng 
this  pofentfab 

•  IdentifiGatioii  of  the  appropriate 
mechanism  for  degradafion  and  half-Me; 

•  Estimatien  of  transport  time  to  the 
compliance  point; 

•  Calcalaiion  of  the  number  of  decays 
and  appropriate  ad^tmenf  of  the 
compliance  point  coneenfration. 

The  Agency  wtil  dcrhie  batf-life  data 
front  the  literature  wfaera  available.  If 
such  data  are  unavailable,  ^  petftibner 
may  provide  tfac  data,  or  the  Agency 
may  undestalie  meaedb  regavding  tlw 
estimation  of  the  degrgdatibn  rartle.  The 
Agency  will  also  consider  the  particalar 
degradetioB  ■wdkaasBm  applicable  p.«., 
photolysis,  bydrolyais)  for  the  disposal 
scenario  under  enisideraition. 

Transpiort  times  wiO  be  estimated  by 
asmming  the  shortest  amount  of  lime 
necessary  for  the  constituent  of  migrate 
to  the  compliance  point.  Th«  Agency 
intends  to  estimate  the  number  of 
decays  for  a  compound  by  dividing  the 
transport  time  by  the  half-life,  and  then 
to  adjust  the  final  receptor 
concentratioB  by  that  factor. 

B.  Approach  For  Evaluating  Organic 
Wastes  That  Ate  Land  Treated 

ft  t«  likely  that  some  wastes  will  be 
managed  by  disposal  other  than  in  a 
landfiQ.  The  Agency  intends  to  consider 
other  reasonably  expected  disposal 
scenarios  for  a  particular  waste  before 
making  a  delisting  decision. 

One  alternative  often  used  with 
organic  wastes  is  land  treatment.  The 
VHS  model  has  been  adjusted  for  land 
treatment  facihties.  Adfustments  were 
made  to  the  X  and  Z  parameters 
depending  on  the  land  treatment  facility 
configuration.  (X  is  the  lengtb  of  the 
land  treaj(ment  facility  in  the  direction 
perpendicular  to  the  ground-water  flow, 
and  Z  is  the  depth  to  which  toxicants 
penetrate  into  the  aquifer.) 

The  Agency  atso  intends  to  assess  the 
magnitude  of  air  emissions  from  wastes 
which  are  land  treated.  This  modeling 
effort  is  designed  to  obtain  air  emission 
rates  that  can  be  used  to  calculate 
ambient  air  concentrations  which  are 
compared  to  actual  health-based 
standards.  The  Agency  has  elected  to 


use  a  steady-state.  Gauaaian  plimie 
model  to  predict  concentrations  of 
organic  constituents  released  to  the  air 
from  a  land  treatment  facility. 

The  Agency  is  proposing^  to  use  liiis 
approach  to  help  determine  the  potential 
impact  of  the  unregulated  disposal  of 
petitioned  wastes  on  himan  health  and 
the  envfroRment. 

The  Agency  has  used  this  approach  in 
evaluating  each  of  the  wastes  proposed 
for  exclasioB  in  today's  publication.  The 
Agency  has  made  an  effort  to  point  out 
the  potential  limitations  of  this 
approach,  and  realizes  that  any  sudi 
tool  will  have  limits  of  application.  The 
Agency,  therefore,  speaficalty  requests 
public  comments  on  our  approach  to 
evaluate  delisting  petitions  for  organic 
wastes  that  are  tandfilled  and  land 
treated. 

It  should  atso  be  noted  that  EPA  has 
not  verified  (he  submitted  test  data 
before  proposing  to  grant  these 
exclusions.  The  sworn  affidavits 
submitted  with  each  petftion  Innd  the 
petitioner  to  preseat  fruthM  aid 
accurate  test  results.  T^  Aoncy  has 
initiated  a  spot  check  aamp^g  and 
analysis  program,  however,  to  verify  the 
representative  nature  o£  the  data  for 
some  percentage  ef  the  petitionft 
submitted  before  final  exdusiona  will  be 
granted. 

Finally,  before  the  Haxardous  and 
Solid  Waste  Amendments  of  1984,  the 
Agency  granted  temporary  exclusions 
without  public  comment  The 
Amendments  specifically  require  the 
Agency  to  provide  nofice  and  as 
opportunity  for  comment  before  granting 
further  exclusions.  Notice  and 
opportunity  for  public  comment  were 
also  required  before  any  previously 
granted  temporary  exclusions  can  be 
made  final.  The  exclusions  proposed 
today  will  not  become  eflfective  until 
comments  are  received  and  addressed. 

Petitioners 

The  proposed  exciiisionS'  pnfofished 
today  involve  the  following  petitioners: 
Ell  Lilly  and  Company,  Clinton, 

fodiana; 
General  Electric  Company, 

Shreveport  Louisiana; 
Waterloo  Industries,  Pocahontas, 

Arkansas. 

I.  Eli  Lilly  and  Company 

A.  Petition  for  Rcclosion.  Eli  Lifly  and 
Company  (ELQ  located  m  CHnton, 
Indiana  is  involved  in  the  development 
and  manufacture  of  phamraceuticafs 
used  in  health-care.  ELC  has  petitioned 
the  Agency  to  exclude  its  incinerator 
scnili^er  effluent  and  the  setide 
(presently  contained  in  an  onsrfe 
retention  area)  that  settle  from  the 


scrubberefflueot^The  scrubber  efflueat 
originates  from  the  qQenduag  and 
scrubbing  treatment  processea  at  four 
liquid  hazardous  waste  incinerators  and 
one  hazardous  soHd  waste  incinerator  af 
the  Clinton  Laboratories  facility.  ELC 
bums  spent  solvents  that  are  listed  as 
EPA  Hazardous  Waste  Nos.  F002^The 
following  spent  halogenated  solvents: 
tetrachloroethylene,  methylene  chloride. 
trichloroethylene,1.14-triclileroethane, 
chlorobenzene,  l,l,2-trichloro-l,2.2- 
triflouroethane.  ortho-dichlorobesKene, 
and  trichlorofluoromethane  and  the  stiU 
bottoms  from  the  recovery  of  these 
solvents;  F003— The  folfowing  spent 
non-halogenat«d  solvents:  xylene, 
acetOBC.  ethyl  acetate,  ediyl  benzene, 
ethyl  ether,  methyl  isobutyl  ketone,  ■• 
bu^  alcohol,  cyclohexanone  and 
me&snol,  and  fhe  still  bottoms  fron  the 
recovery  of  these  solvents;  and  P086— 
The  following  spent  non-halogenated 
sahresto:  tohiene.  methyl  etfa^  ketone, 
carbon  diswlficb.  isobataasl,  and 
pyridine,  and  the  stIU  botlMK  from  Ae 
recovery  of  these  sidveati.  ELC  has 
petitioned  to  exchide  th«M  wastes 
becaose  they  do  not  oieet  tke  crfteria  for 
whidi  diey  arc  MsSsd.^ 

Sohrents  tliet  have  been  fisted  as 
hazardous  wastes  are  used  in 
production  processes  at  Clinton 
Laboratories.  Batch  operations,  by 
which  numerous  health-care  products 
are  manufactmed,  involve  chemical 
reactions  performed  in  selective 
solvents.  Solvents  are  also  used  for 
washing  solids  that  have  been  separated 
from  reaction  mixtures  by  inecipitation 
or  crystallization.  ELC  claims  that  when 
feasible,  solvents  are  recovered  by 
distillation  or  fhictionation  for  reuse. 
This  is  not  always  possible,  however. 
The  listed  hazardous  waste  generated  is, 
thus,  composed  of  unrecoverable 
solvents  and  still  bottoms  from 
recovered  solvents,  l^nrecovered 
fractions  and  still  bottoms  are  collected 
and  stored  as  mixed  solvents  and  are 
titled  "primary  waste"  due  to  their  high 
heat  content  This  hazardotts  waste  is 
treated  by  incineration.  Waste  solvents 
resulting  from  ELC's  research, 
development,  and  quality  control 


■  ELC  originally  tubmitted  their  p«litian  ob  ^m 
Z7. 1984.  On  November  8. 1964,  the  Hazardous  amf 
Solid  Waste  Amendments  were  enacttod.  In  part,  the 
Amendments  require  the  Agency  to  consider  factors 
(including  additional  constituents)  other  than  those 
for  which  the  waste  was  listed  if  the  Agency  has  a 
reasonable  basis  to  believe  that  such  additional 
factara  could  cause  the  waste  to  be  haxaidous;  (See 
section  222  of  the  Amendments,  42  U.S.C.  3001(0.)  In 
anticipation  of  either  enactment  of  this  fegislation  or 
regulatory  changes  by  the  Agency.  EPA  re^aeeled 
additional  information  from  ELC  This  addMonai 
informatioa  was  submitted  ky  ELC  on  SefUember  4i 
1964,  January  9, 1985,  and  fanuary  15, 1965. 
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laboratories  are  also  a  source  of 
hazardous  waste.  These  solvents  are 
collected,  transported,  and  blended  into 
the  above  primary  waste  for  treatment 
by  incineration.  These  laboratory  waste 
solvents  constitute  a  small  portion  of  the 
primary  waste  treated,  i.e., 
approximately  three  percent  of  the  total. 
The  solvents  present  in  the  laboratory 
waste  are  solvents  that  are  also  used  in 
the  manufacturing  processes  at  the 
facility. 

ELC  washes  its  equipment  between 
lots  to  maintain  production  batch 
identification  and  segregation.  The 
resultant  wash  water  contains  solvents, 
process  water,  and  water  separated 
during  solvent  recovery.  This  waste, 
referred  to  as  "secondary  waste",  is 
accumulated  and  stored  separately.  It  • 
has  low  heat  content  and  is  treated  also 
by  incineration. 

ELC's  processes  also  produce  solid 
hazardous  wastes  which  consist  of  filter 
cakes  and  activated  carbon  upon  which 
one  or  more  solvents  are  absorbed.  Also 
included  in  these  solid  hazardous 
wastes  are  laboratory  samples, 
disposable  protective  clothing,  filtered 
solids  from  liquid  incinerator  treatment 
facilities,  and  used  scintillation  vials 
which  are  wetted  with  or  contain  these 
same  solvents.  These  wastes  are  sealed 
in  fiber  drums  and  treated  in  the  soUd 
waste  incinerator.  This  solid  hazardous 
waste  constitutes  only  one  percent  of 
the  total  feed  to  this  incinerator. 

In  addition  to  the  hazardous  wastes 
listed  as  F002,  F003,  and  FOOS.  other 
hazardous  constituents  are  used  in  the 
manufacturing  processes  and  are 
therefore  reasonably  expected  to  be 
present  in  the  petitioned  wastes.  These 
constituents  are  listed  in  Table  1.  The 
Agency  requested  this  information,  as 
noted  above,  to  determine  if  hazardous 
constituents  other  than  those  for  which 
the  waste  was  originally  listed  are 
present  in  the  waste  at  levels  of 
regulatory  concern. 

Table  1.— Non-usteo  Appendix  VIII  Coh- 
srrruENTS  Consioered  Ukely  To  Be 
Present  In  Waste 


fl.T) 


Cartxm  TetracNoiU* 
Chtofofcnii 

1 .4.0iciilaratMnz8n« 

U-l 

1.1.2-Trt 


ELC  has  submitted  a  description  of  its 
waste  treatment  system.  It  consists  of 
four  thermal  oxidizers  (liquid 
incineratora)  that  are  operated 
interchangeably  and  a  rotary  kiln 


incinerator  which  bums  solid  hazardous 
waste  generated  in  the  same 
manufacturing  processes. 

The  liquid  hazardous  waste  generated 
in  ELC's  processes  are  accumulated  in 
day  tanks  for  volume  measurement  and 
characteristic  determination.  Wastes  are 
than  transferred  fiom  day  tanks  to 
storage  tanks  from  which  the  thermal 
incinerators  are  fed.  Primary  and 
secondary  wastes  flow  into  the 
refractory  lined  incinerator  chamber 
where  complete  combustion  of  the 
wastes  occurs,  at  a  minimum 
temperature  of  1800  'F.  Gases  leaving 
this  chamber  contain  inorganic  salts  and 
minute  quantities  of  solvent  materials. 
These  hot  gases  are  cooled  with  water 
in  a  quench  chamber  and  are  further 
scrubbed  with  water  with  pH  control  to 
remove  residual  materials  including 
particulates  and  hydrogen  chloride. 

The  hazardous  solid  wastes  are 
packaged  in  fiber  drums  and  are  fed  into 
the  incinerator  at  a  controlled  rate  from 
a  dnmi  charging  conveyor.  These  wastes 
are  burned  in  a  rotary  kilo  at  a  minimum 
temperature  of  1600  'F.  Gases  leaving 
the  rotary  kiln  contain  minute  quantities 
of  solvent  and  particulates  generated  by 
the  combustion  process.  These  gases  are 
cooled  with  water  and  then  further 
scrubbed  with  water  with  pH  control  (if 
necessary)  to  remove  residual  materials, 
including  particulates  and  hydrogen 
chloride.* 

Hot  water  from  the  quenching  and 
scrubbing  processes  flows  bom  each  of 
the  five  incinerators  and  is  collected  in  a 
common  drain  line.  The  combined  water 
flow  fiom  the  incinerators  is  referred  to 
as  the  "scrubber  effluent  stream".  (This 
is  one  of  the  two  wastes  for  which  ELC 
is  requesting  an  exclusion.)  The 
scrubber  effluent  stream  flows  through 
an  underground  pipe  into  a  settling  pond 
located  east  and  north  of  the  incinerator 
area.  At  the  entrance  to  the  pond,  the 
scrubber  effluent  mixes  with  waters 
from  the  facility's  coal  fired  boiler.  This 
pond  provides  sufficient  retention  time 
for  settling  of  solids  from  the  scrubber 
effluent  stream.  Over  a  period  of  several 
months,  solids  fill  the  settling  pond,  and 
reduce  the  retention  time  of  water 
flowing  through  the  pond.  To  allow 
continuous  use  of  the  settling  pond, 
solids  are  dredged  and  pumped  as  a 
slurry  through  an  imderground  pipe  to  a 
retention  area  located  east  of  the 
settling  pond.  ELC  claims  that  these 
solids  consist  of  inert  solids  from  the 
incinerator  feed  and  precipitated  salts 
originally  dissolved  in  the  feedwater  to 


the  scrubbers.  (This  is  the  other  waste 
which  ELC  is  requesting  to  be  excluded.) 

ELC  randomly  sampled  the  scrubber 
effluent  stream.  Nine  grab  samples  were 
collected  over  a  period  of  approximately 
2  months.  These  grab  samples  were 
collected  in  plastic  bottles,  refrigerated, 
and  fransferred  to  vials  at  the 
laboratory  and  subsequently  analyzed. 
Samples  of  sohds  in  the  retention  area 
were  collected  from  three  different 
sections  representing  the  north,  middle, 
and  south  portions  of  the  area.  Each 
sample  was  taken  by  digging  out  a  core 
section.  In  this  manner,  a  cross  section 
of  solids  representing  the  material  in 
each  section  was  obtained.  The  three 
samples  obtained  were  then  combined 
into  a  composite  sample.  This  sampling 
process  was  performed  on  four  different 
days.  Since  the  solids  in  the  retention 
area  were  accumulated  over  several 
years  of  operation,  ELC  claims  that  the 
samples  collected  using  both 
methodologies  are  representative  of  the 
wastes  considered,  as  well  as  any 
variability  in  the  incineratora 
feedstocks. 

ELC  also  has  provided  analytical  test 
data  on  representative  samples  for  the 
scrubber  effluent  stream  and  the  solids 
retention  area.  Total  constitutent 
analyses  of  the  scrubber  effluent  stream 
and  the  solid  retention  area  for  the 
listed  constituents  revealed  the 
maximum  concentrations  reported  in 
Table  2.*  ELC  also  analyzed  the  two 
waste  streams  for  ignitabiUty. 

Table  2.— Maximum  Total  Constituent 
Analyses  (PPM) 


ConstttiMnI 


T«>i«Jilwe1hyt«n».. 
MMnytans  Cnlonos... 


TrtcMoroalhytane... 
1.1.1-TncMoroMhww..„ 

CNoratMnzan* 

1.l.2-TrtcMaro-1Z2-MfluonMlliarw... 

1 .2-Oichloratwnzan* 

TlitWoiOflufOCNIWihiW  ......„„.....«..„ 

TokMna ____„__ 


M6ttiyl  cViyl  KMon9„ 

Cwbon  OiauHUa 

Itobutanol  .».«.»«..«.„ 


Scrubber 

•ffluont 


<.O0OO3 

.122 
<.00012 

.0002 
<.0002 

<.0018t 
<.00O4 

.0001 
.0175 
.2150 

<.oooe 
<.oooe 
<.oooe 


ttoni 


<.00003 
<.00025 
<.00012 
<  00003 

<.0002 

<.00181 

<.0004 

<.001S1 

<.0002 

<.oooe 

<.0006 
<.0006 

<.oooe 


ELC  has  also  provided  additional 
information  in  response  to  several 
concerns  raised  by  the  Agency. 
Specifically,  the  Agency  was  concerned 
about  the  variability  of  the  feed  material 
vis-a-vis  the  variability  of  the  waste 
[i.e..  was  the  data  submitted 


*ELC  ia  cunently  regulated  as  an  interim  statu* 
hazardous  waste  incinerator.  ELC  has  not 
conducted  their  trial  bum  and  demonstrated  the 
required  99.99%  DRE  at  the  sUck. 


•The  listed  constituents  for  EPA  Hazardous 
Waste  No.  POOS— xylene,  acetone,  ethyl  acetate, 
ethyl  ether,  methyl  isobutyl  ketone,  n-butyl  alcohol, 
cyclohexanone.  and  methanol — were  not 
quantitated,  since  they  are  listed  only  for 
igni  lability. 
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representative  of  the  variability  one 
woulil  expect  in  this  waste).  ELC 
characterized  the  feed  to  the  liquid 
incinerators  to  demonstrate  the 
variability  of  these  incinerated  wastes 
with  respect  to  quantity  and 
composition.  The  primary  and 
secondary  waste  streams  were  analyzed 
weekly  over  a  one-year  period  for 
hazardous  constitutents  that  were 
present  in  the  feed  streams  of  the 
processes  generating  these  wastes. 
Concentrations  of  each  of  the 
constituents  in  the  primary  and 
secondary  waste  streams  are  presented 
in  Tables  3  and  4,  respectively.  Since  the 
Agency  hns  found  polynuclear  aromatic 
hydrocarbons  (PNAs)  in  other 
incineration  residues,  ELC  was  also 
requested  to  submit  test  data  that 
confinn  the  presence  or  absence  of  these 
compounds. 

Table  3.— Primary  Waste  Analysis 
Summary 


Aoalon*. 


Bmy<i 
Chtofofonn... 


EthyX 
EmyttfDOhol- 


Ettiytaw  dksNofUs. 


laobulyl  aMlat* . 
Itobutyt  alcohat. 
{•otNJlyl  cMortdv.^ 


Methyt  akiohol. 


Mettiylan*  cNorid*. 

Pyrtdwi*., 


1,1.2  TrtcNoroeth«na_ 
TokMTM _ 


NonvolMI*  rMidiM  •  (NVR).. 


ToW.. 


8.2 

8.6 
U 
0.8 
OS 
0.1 
3.8 
4.8 
6.2 
4.6 
6.6 
0* 
3.4 
0.6 
1.4 
10.5 
4.4 
0.8 
1.6 
3.1 
11.0 
16.5 


84.1 


Stvidird 


8.46 
1.34 
2.64 

0.96 
1.35 
0.18 
4J1 
6.56 
3.62 
6.S9 
6.90 
0.96 
3.14 
0.54 
2.14 
8.97 
4.38 
0.53 
1.61 
1.72 
4.71 
8.46 


■  NVR  ii  pfknarily  Inorganic  Mil 


A. 


.—Secondary  Waste  Analysis 
Summary 


1 

Average 
(percent 
waate) 

Standard 

devtatton 

(percent 

waMe) 

Acrton — _               .      „. 

AoslcMiililto 

Dimethyl  KwiiMrnm 

FtttylMalaIn                

2.9 

1.6 
8.7 

ai 

0.5 
0.2 
0.7 
0.1 
OS 
2.4 
83.7 

1.23 
1.43 
3.29 
018 

Fvy  tmtyc}' 

047 

0.20 

U¥hH»kehct „    

1  i ■  tfri    i m  1  ■    iihliiiiila 

0.32 
Oil 

Totuan* 

Nonvolrta  fwUiw  >  (NVR) 

Water 

0.88 

1.06 

16.68 

Total 

86.1 

■  NVR  li  primarily  inorganic  aait 

Thus,  ELC  submitted  test  data  on 


representative  samples  for  the  presence 
of  PNAs  in  the  solids  from  the  scrubber 
effluent  stream.  The  waste  stream  was 
analyzed  for  each  of  the  PNAs  listed  in 
EPA's  PNA  method  [i.e..  method  8310, 
SW-646}.  None  of  these  compounds  are 
present  as  raw  materials  to  the 
processes  generating  the  wastestream; 
none  were  identified  in  the  primary  or 
secondary  wastes:  and  none  of  the  PNA 
compounds  were  detected  in  the 
scrubber  effluent  stream.  Analytical 
results  and  detection'levels  for  these 
compounds  are  presented  in  Table  5. 

Table  5.— Scrubber  Effluent  Scuds 
Assays  for  PNA  Compounds 


Compounds 


Ac«naphlh«n« 

Aovniphlhytonc^^ 


Benio(a)p)»ene™___ 
Benio(b)fluoranthene .. 

Benio(ghQperylene 

OorucKk)lhjoranlhena  « 
Chryeene.. 


DibenaKa.h)anlhracene- 
F)uoranlt)ene________ 

Fluorene 


lndeno(1 .2>od)pyreneJ 


Ptienenlhrena„ 


Detec- 

MMLConc 

tion 

(PPt>) 

■mil 

(ppt>) 

NO 

1.8 

NO 

2.3 

NO 

OM 

NO 

0.023 

NO 

0.018 

NO 

oxm 

NO 

0.017 

NO 

0.15 

NO 

ao3 

NO 

0.21 

NO 

0.21 

NO 

0.043 

NO 

14 

NO 

0.64 

NO 

0.27 

No»r  TTteee  analyaea  itiere  perfonned  on  aeltM  aoHdt 
taken  from  the  lagoon. 

The  maximum  concentrations  of  non- 
listed  hazardous  organic  constituents 
that  are  used  in  the  manufacturing 
process  (listed  in  Table  1]  revealed  the 
maximum  concentrations  reported  in 
Table  6.  Although  metals  are  not  . 
reasonably  expected  to  be  present  in  the 
two  waste  streams,  ELC  voluntarily 
submitted  data  for  all  of  the  EP  metals, 
nickel  and  cyanide  (total  and  free).  EP 
toxicity  analyses  for  the  inorganic 
parameters  revealed  the  maximum 
concentrations  reported  in  Table  7.  ELC 
also  analyzed  representative  waste 
samples  for  corrosivity  and  TOC. 

Table  6.— Maximum  Total  Constituent 
Analyses  of  Non-Listed  Appendix  Vlll 
Constituents  (ppm) 


Conttituent 

Senjbber 

amueni 
•iraem 

Retention 

area 
aoCdi 

AcalonHis 

AAA                    A 

<  0006 

Dwrmina        

<.00O2 
<. 00005 

<  00002 

Chloralnnn 

^^^..A.^.^   .     .           .   .        '   . 

<.00012 

1  A.HirhlfttnKa«i»^it^ 

AAA 

1,9.(ieNnmMheni     .  .  .. 

Table  7.— Maximum  EP  (.eachate 
Concentrations  (ppm) 


ConaHuenl 


Ba. 


Cd. 


Pb. 

Hg- 

Sa- 


Ag- 


CNdotaO.. 
CN(FrM).- 


I  total  amounts  of  the 
tie  B>  aKkaci  tor 
la  tM 


B.  Agency  Analysis  and  Action.  ELC 
has  demonstrated  that  the  scrubber 
effluent  stream  and  the  solids  contained 
in  the  retention  area  are  non-hazardous. 
The  Agency  belives  that  the  nine  grab 
samples  collected  from  the  scrubber 
effluent  stream  and  the  four  composite 
samples  collected  from  the  solids 
retention  area  were  non-biased  and 
adequately  represent  any  variation 
which  may  occur  in  the  wastestreams. 
ELC  has  substantiated  this  point  by 
providing  test  data  that  are  clearly 
descriptive  of  the  variability  of  the 
incinerator  feed  streams. 

ELC  has  provided  that  data  on  the 
feed  composition  for  a  one-year  period. 
These  data  shows  that,  while  the 
composition  of  the  feed  varies,  the 
variability  is  limited.  Furthermore,  ELC 
has  provided  analytical  data  which 
desCTibe  the  complete  composition  of 
the  feed  stream  which  shows  that  the 
feed  streams  are  composed  of  volatile 
solvents,  water,  and  non-volatile 
residue.  Since  high  temperature 
incineration  destroys  essentially  all  of 
the  volatile  solvents,  the  Agency 
beUeves  that  the  composition  of  die 
waste  streams  are  relatively 
independent  of  the  feed  stream 
composition.  That  is,  since  the  scrubber 
effluent  is  water  with  a  small  amount  of 
dissolved  salts  and  caustic,  and  very 
little  (if  any)  of  the  volatile  solvents,  it  is 
reasonable  to  believe  that  the  scrubber 
effluent  composition  does  not  depend  on 
the  feed.  The  Agency  believes  this  also 
applies  to  the  solids  that  separate  &t>m 
the  scrubber  water,  since  these  soUds 
are  the  salts  and  caustic. 

The  Agency  has  also  evaluated  these 
data  and  concludes  that  the  period  of 
sampling  selected  was  adequate  to 
allow  for  any  variation  in  the 
incinerator  feedstocks.  The  Agency  has 
further  concluded  that,  while  other 
solvents  may  be  used  in  the  future,  the 
composition  of  the  waste  will  not 
change  appreciably.  This  conclusion  is 
based  on  the  observation  that  the  major 
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solvents  used  by  ELC  comprise  most  of 
the  waste  feed  and  these  solvents  will  - 
continue  to  be  the  most  significant 
because  of  the  products  manufactured. 
Furthfcrmore,  the  Agency  believes  that 
small  changes  in  the  feed  will  not  have  a 
significant  impact  on  the  resulting  waste 
because  incineration  destroys 
essentially  all  of  the  waste  feed.  Thus, 
the  data  presented  in  their  petition 
would  not  change  significantly  if  the 
feed  changed. 

ELC  has  substantiated  their  claim  of 
the  non-hazardousness  of  the  organic 
constituents  in  the  waste  stream  by 
providing  quantitative  organic  scans  for 
the  listed  solvents  for  each  of  the 
samples  analyzed.  The  levels  found  in 
the  scrubber  effluent  streams  ranged 
from  non-detectable  to  .215  ppm  (methyl 
ethyl  ketone).  For  the  solids  retention 
area,  none  of  the  listed  solvents  was 
detected.  The  Agency  has  also 
considered  other  non-listed  organic 
contaminants  in  reviewing  ELC's 
petition.  Only  four  other  Appendix  VID 
organic  contaminants  were  detected  at 
the  low  parts  per  billion  level  in  the 
scrubber  effluent  stream.  None  of  the 
non-listed  organic  contaminants 
assayed  was  detected  in  the  retention 
area. 

The  Agency's  evaluation  of  this 
petition  also  included  a  worst-case 
scenario  in  which  an  Appendix  VIII 
constituent  (not  previously  identified)  is 
assumed  present  in  the  waste  at  .05%. 
The  .05%  level  was  chosen  as  the  highest 
level  for  an  unknown  constituent  since 
ELC  has  routinely  characterized  its 
waste  field  down  to  the  .05%  level  If  we 
assume  that  all  .05%  is  made  up  of  a 
single  compound  (a  worst-case 
assumption)  then  one  can  calculate  the 
maximum  concentration  of  that 
compound  in  the  scrubber  effluent 

ELC  claims,  and  has  demonstrated 
through  testing,  that  their  incinerator 
achieves  99.95%  minimum  destruction 
efficiency.  These  calculations  are  done 
by  using  the  concentration  of  one  of  the 
major  constituents  in  the  waste  feed  and 
in  the  scrubber  water  in  conjunction 
with  the  mass  flow  rates  for  the  feed 
and  scrubber.  Based  on  the  information 
provided  by  ELC,  the  minimum  DRE  is 
99.95%  from  the  feed  to  the  scrubber. 
Using  the  data  mentioned  above,  the 
flow  of  the  primary  waste  (7,000  gal/ 
day)  *  to  the  incinerators,  and  the 
scrubber  effluent  flow  (3  million  gal/ 


'The  primary  waste  is  used  because  this  is  the 
most  liltely  source  of  any  additional  contaminant 
because  of  the  higher  levels  of  solvents. 

Example: 


day),  the  composition  of  the  imknown 
Appendix  VIII  constituent  in  the 
scrubber  effluent  stream  is  calculated. 
The  concentration  obtained  indicates 
that  the  highest  level  for  a  constituent  at 
.05%  in  the  feed  would  be  (.01  ppm)  in 
the  scrubber  effluent  stream.  The  .05% 
level  was  used  since  this  level  for  a 
single  contaminant  in  the  waste  is  hi^ 
and  would  represent  a  worst-case 
estimate. 

Furthermore,  a  worst-case  condition 
was  defined  for  the>solid  retention  area. 
If  one  assumes  that  all  of  the  Appendix 
VIII  constituents  discussed  above  in  the 
scrubber  effluent  stream  is  concentrated 
on  the  solids  in  the  retention  area,  then 
a  worst-case  estimate  of  the 
concentration  in  the  solids  can  be  made- 
Using  the  average  annual  quantity  of 
solids  that  is  accimiulated  in  the 
retention  area  (1900  tons)  and  the 
calculated  concentration  of  the 
Appendix  VIII  constituent  in  the 
scrubber  effluent  stream,  the 
concentration  of  the  Appendix  VIII 
constituent  in  the  solids  retention  area 
can  not  be  greater  than  19  ppm.  The 
Agency  has  determined  that  the 
concentration  of  19  ppm  (assuming  a 
worst-case  condition]  for  the  unknown 
Appendix  VIII  constituent  in  the  solid 
retention  area  is  highly  unlikely  to  ever 
be  reached.  The  statement  is 
substantiated  based  on  the  levels  of 
other  Appendix  VIII  constituents  that 
were  assayed  below  detectable  limits. 
ELC  has  also  mentioned  that  individual 
chromatographic  peak  separations  were 
obtained  in  the  assays  permitting  the 
identiHcation  and  quantification  of  all 
volatile  compounds  present  above  the 
detection  limit.  All  peaks  were 
accounted  for  in  all  samples.  Finally,  the 
analytical  information  provided  for  PNA 
compounds  (which  may  be  present  in 
these  wastes  since  PNAs  are  formed  as 
a  result  of  incomplete  combustion) 
verified  that  these  compounds  were  not 
present  in  the  solids  associated  with  the 
waste.* 

The  Agency  also  has  evaluated  the 
mobility  of  the  constituents  from  ELC's 
scrubber  effluent  stream  and  solids 
retention  area  using  a  vertical  and 
horizontal  spread  (VHS)  model. 'The 


7.000  gal/ 

dayxSOO 

ppm  (0.05%) 


Xl 


9g.9S 


X    day 


8X10  • 


=oxn  ppm 


'The  solids  were  analyzed  instead  of  the  liquid 
since  PNAs  are  very  insoluble  and  generally  bind  to 
particulates,  such  as  the  solids. 

'The  model  simulates  the  dispersion  of  toxicants 
in  a  typical  aquifer  in  the  vertical  and  horizontal 
directions  perpendicular  to  the  direction  of  ground- 
water flow.  This  model,  made  final  elsehere  in 
today's  Federal  Register  assumes  that  the  waste  is 
placed  in  a  landfill.  As  we  indicated  when  we 
proposed  the  model,  this  scenario  may  not  be 
appropriate  to  evaluate  the  hazards  posed  by 
wastes  when  they  are  managed  in  surface 
impoundmenU  (See  SO  FR  7899,  February  20, 1985). 
In  fact,  the  Agency  is  currently  evaluating  other 


Agency's  evaluation  of  the  receptor 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide  is  shown  in  Table  8. 

Tables 
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ScnMwr 

•Muanl 
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Rstonlion 
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iMtad 
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At _„.., 

<001S 

.014 

006 
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<M 

<oe 

1.0 

Cd 

Kxxnt 

<.006 

0.01 

Or „.     . 

.016 

<.006 

0.05 

Pb— 

.016 

0.06 

H9 

.00008 

<.oooe 

aoos 
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<.oooe 

.0016 

0.01 

*« 

<.008 

<.O0O8 

0.06 

M     

<.0M 

.06 

asso 

CN  (To«al) 

<.0016 

<.006 

0.20 

Both  wastes,  when  subjected  to 
evaluation  using  the  VHS  model, 
exhibited  EP  metal  concentrations 
below  the  National  Interim  Primary 
Drinking  Water  Standards,  nickel  levels 
below  the  Agency's  Interim  Health 
Advisory,^  and  cyanide  levels  below  the 
U.S.  Public  Health  Service's  suggested 
drinking  water  standard.' These 
constituents,  therefore,  are  not  of 
regulatory  concern. 

The  Agency  has  also  applied  the 
approach  outlined  in  Appendix  I  of  this 
notice  for  the  evaluation  of  the  organics 
listed  in  Tables  2, 5,  and  6.  Since  all  of 
these  constituents  were  less  than  1  ppm 
the  resulting  organic  leachate 
concentrations  are  quite  low.  Table  9 
lists  only  those  constituents  that  were 
found  in  ELC's  wastes  above  the 
corresponding  health-based  standards. 
No  compounds  were  detected  above  the 
health-based  standards  in  the  retention 
area  solid. 


approaches  for  wastes  that  are  placed  in  surface 
impoundments,  and  expects  to  propose  such  an 
approach  in  the  near  future.  If  that  approach  is 
proposed  t>efore  we  make  final  our  decision  on  the 
petition,  we  will  reconsider  our  decision  in  this  case 
and  all  other  situations  where  the  Agency  has 
proposed  to  exclude  wastes  that  are  managed  in 
surface  impoundments. 

'  In  previous  notices,  the  Agency  has  used  632 
ppb  as  the  health-based  standard  for  nickel  (see  50 
FR  7882,  February  26. 1985).  A  number  of  persons 
have  raised  concerns,  however,  on  which  this  value 
was  calculated  [i.e.,  the  data  provided  do  not  permit 
statistical  analysis  and  there  are  inconsistencies  in 
the  dose-response  and  gener(>tional  relationships). 
A  group  of  experts  was  convened  to  evaluate  the 
existing  studies  on  nickel  to  determine  what  data 
can  be  used  to  develop  a  long-term  health  advisory 
or  a  drinking  water  standard  for  nickel.  The  group 
generally  concluded  that  the  study  on  which  the  632 
ppb  value  was  calculated  should  not  be  used; 
rather,  they  felt  that  another  study  was  more 
appropriate  to  derive  a  drinking  water  criterion  for 
oickeL  From  these  data,  and  ADI  of  700  /ig/day  was 
estimated  which  results  in  an  allowable 
concentration  in  drinking  water  of  300  fig/l  (See 
Appendix  1.  50  FR  20247,  May  15. 1965,  for  a  more 
detailed  discussion.) 

'Drinking  Water  Standards.  U.S.  Public  Health 
Service,  Publication  956, 1962  (0.2  ppm). 
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Table  9 
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Based  on  this  analysis,  and  the 
absence  of  any  other  reason  to  consider 
these  waste  hazardous,  the  Agency 
believes  that  the  wastes  contained  in 
the  lagoon  and  the  retention  area  are 
non-hazardous  (for  all  reasons)  and  as 
such  should  be  excluded  from  hazardous 
waste  control.  This  decision  is  based  on 
the  fact  that  the  scrubber  effluent  and 
solids  in  the  retention  area  are  not 
expected  to  result  in  any  of  the  listed 
constituents  or  other  hazardous 
constituents  (reasonably  expected  to  be 
present)  at  the  compliance  point  at 
levels  above  health-based  standards. 

The  Agency,  therefore,  proposes  to 
grant  an  exclusion  to  Eli  Lilly  and 
Company,  located  in  Clinton,  Indiana  for 
the  scrubber  effluent  and  the  solids  in 
the  retention  area,  as  described  in  its 
petition. 

II.  General  Electric  Company 

A.  Petition  for  Exclusion.  General 
Electric  Company  (General  Electric), 
located  in  Shreveport.  Louisiana,  is 
involved  in  the  manufacture  of  electrical 
transformers.  General  Electric  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  presently 
hsted  as  EPA  Hazardous  Waste  No. 
F006— I.e.,  Wastewater  treatment 
sludges  from  electroplating  operations 
except  from  the  following  processes:  (1) 
Sulfuric  acid  anodizing  of  aluminum;  (2) 
tin  plating  on  carbon  steel;  (3)  zinc 
plating  (segregated  basis)  on  carbon 
steel;  (4)  aluminum  or  zinc-aluminum 
plating  on  carbon  steel;  (5)  cleaning/ 
stripping  associated  with  tin,  zinc,  and 
alimiinum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum.  The  listed  constituents  of 
concern  for  EPA  Hazardous  Waste  No. 
F006  are  cadmium,  hexavalent 
chromium,  nickel,  and  cyanide 
(complexed).  General  Electric  has 
petitioned  to  exclude  their  waste, 
currently  contained  in  four  on-site 
treatment  ponds,  because  it  does  not 
meet  the  criteria  for  which  it  is  listed.* 


'General  Electric  originally  submitted  their 
petition  on  September  7, 1984.  On  November  8, 1964, 
the  Hazardoui  and  Solid  Waste  Amendments  were 
enacted.  In  part,  the  Amendments  require  the 
Agency  to  consider  factor*  (including  additional 
constituents)  other  than  those  for  which  a  waste 
was  listed  if  the  Agency  has  a  reasonable  basis  to 
believe  the  such  additional  factors  could  cause  the 


General  Electric's  manufacturing 
processes  include  phosphatizing  and 
painting  of  steel  parts,  some  minor  non- 
cyanide  plating  processes,  drawing  and 
enameling  of  aluminum  wire,  and 
purification  and  deaeration  of 
transformer  oil.  General  Electric  claims 
that  the  wastewater  from  these 
operations  results  in  a  non-hazardous 
sludge,  with  the  constituents  of  concern 
present  either  in  insignificant 
concentrations  or  only  in  essentially 
immobile  forms.  General  Electric  fiulher 
claims  that  this  waste  is  not  hazardous 
for  any  other  reason. 

In  support  of  their  petition,  General 
Electric  has  submitted  a  detailed 
description  of  their  manufacturing  and 
wastewater  treatment  processes, 
including  lists  of  raw  materials  and 
schematic  diagrams.  General  Electric 
has  also  submitted  analytical  data  to 
characterize  their  sludge.  These  include 
the  results  of  constituent  analysis  for  the 
listed  metals  (cadmium,  chromium,  and 
nickel),  sulfides,  and  cyanide;  the  results 
of  EP  leachate  tests  for  all  EP  toxic 
metals  and  nickel;  and  the  results  of 
tests  for  oil  and  grease  content.  General 
Electric  has  also  provided  the  results  of 
constituent  analysis  for  organic  priority 
pollutants  and  tests  for  ignitability. 
Much  of  this  testing  was  performed,  as 
noted  above,  to  determine  whether 
hazardous  constituents,  other  than  those 
for  which  the  waste  is  Usted,  are  present 
in  the  waste  at  levels  of  regulatory 
concern. 

General  Electric's  wastewater 
treatment  system  consists  of  two 
settling  ponds,  an  aeration  pond,  and  a 
stabilization  pond.  General  Electric's 
petition  covers  the  sludge  contained  in 
these  four  ponds.  The  volume  of  sludge 
contained  in  the  ponds  is  approximately 
3800  cubic  yards.  In  order  to 
characterize  the  sludge,  samples  were 
collected  from  each  quadrant  of  each 
pond.  Each  quadrant  sample  was  a 
composite  of  three  to  six  full-depth  core 
samples.  The  resultant  16  guadrant 
samples  were  analyzed  separately  for 
constituent  and  EP  leachate 
concentrations  of  the  toxicants  for 
which  the  waste  was  listed,  as  well  as 
for  EP  leachate  concentrations  of  the 
other  EP  toxic  metals.  These  samples 
were  also  tested  separately  for  TOC  and 
oil  and  grease  content.  Cyanide,  sulfide, 
and  ignitability  tests  also  were 
performed  on  four  samples,  each  of 


waste  to  be  hazardous.  (See  Section  222  of  the 
Amendments,  42  U.S.C.  §  3001(f].)  In  anticipation  of 
either  enactment  of  this  legislation  or  similar 
regulatory  changes,  the  Agency  requested 
information  from  petitioners,  addressing  these 
additional  factors.  Cognizant  of  the  Agency'* 
request.  General  Electric  addressed  these  additional 
factors  in  their  original  petition. 


which  was  a  composite  of  the  four 
quadrant  samples  from  the  appropriate 
pond.  For  priority  pollutant  analysis, 
quadrant  samples  from  the  two  settling 
ponds  were  analyzed  separately,  while 
quadrant  samples  from  each  of  the 
remaining  ponds  were  combined, 
resulting  in  a  total  of  ten  samples.  The 
samples  for  ponds  3  and  4  were 
composited  since  most  of  the  sludge  is 
contained  in  ponds  1  and  2,  and  ponds  3 
and  4  contain  small  amounts  of  the  same 
material.  Constituent  analysis  of  the 
wastewater  treatment  sludge  for  the 
listed  toxicants  revealed  the  maximum 
concentrations  reported  in  Table  1. 
Table  1  also  presents  maximum 
concentrations  from  EP  leachate  tests 
for  these  toxicants  as  well  as  the  results 
of  TOC,  oil  and  grease,  and  reactivity 
(cyanide  and  sulfide  content)  tests. 
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General  Electric  also  provided  data 
addressing  the  characteristic  of 
ignitability.  These  tests  indicated  that 
the  samples  exhibited  no  flash  at  168  'F. 

The  results  of  EP  leachate  tests  for  EP 
toxic  metals,  other  than  those  which  the 
waste  was  listed,  are  presented  in  Table 
2. 


Table  2.— Maximum  Concentrations 
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Since  General  Electric  was  unable  to 
develop  a  list  of  Appendix  Vm 
constituents  that  have  been  used  at  the 
plant  during  the  life  of  the  ponds,  they 
elected  to  have  their  sludge  analyzed  for 
all  of  the  organic  priority  pollutants.  Of 
these  109  compounds,  six  were  detected. 
The  detected  compounds  and  their 
maximum  reported  concentrations  are 
presented  in  Table  3. 
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Table  3.— Maximum  Concentrations 
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In  a  further  effort  to  identify 
hazardous  constituents  that  may  be 
present  in  the  sludge.  General  Electric 
provided  Materials  Safety  Data  Sheets 
for  the  raw  material  used  in  their 
manufacturing  processes.  The  Agency's 
review  of  these  data  indicated  that  no 
additional  Appendix  VIII  hazardous 
constituents,  other  than  those  tested  for. 
are  expected  to  be  present  in  the 
wastewater  treatment  sludge. 

B.  Agency  Analysis  and  Action. 
General  Electric  has  demonstrated  that 
the  sludge  contained  in  their  four 
treatment  ponds  is  non-hazardous.  The 
Agency  believes  that  the  samples 
collected  by  General  Electric  are  non- 
biased  and  adequately  characterize  the 
sludge  In  each  pond.  The  collection  of 
three  to  six  full-depth  core  samples  from 
each  quadrant  of  the  ponds  takes  into 
account  any  stratification  or  areal 
variations  that  may  have  occurred  as 
the  ponds  were  being  filled.  Since  the 
waste  is  no  longer  being  generated 
changes  in  raw  materials,  processes,  etc. 
are  not  relevant  [i.e.,  waste  being 
characterized  was  static).  The  samples, 
therefore,  are  believed  to  be 
representative  of  the  sludge  contained  in 
General  Electric's  treatment  ponds. 

The  Agency  has  evaluated  the  - 
mobility  of  the  toxic  constituents  in 
General  Electric's  waste  using  the 
vertical  and  horizonal  spread  model 
(VHS model).'*  This  evaluation,  using 
the  total  volume  of  waste  in  the  pounds 
(3800  cubic  yards)  and  the  maximum 
reported  EP  leachate  test  results  as 
input  parameters,  resulted  in  the 
maximum  predicted  compliance  point 
concentrations  reported  in  Table  4. 
fWhere  leachate  concentrations  were 
below  the  detection  limits,  the  value  of 
the  detection  limit  was  used  to  predict 


these  concentrations.)  Table  4  also 
presents,  for  each  toxic  constituent,  the 
health-based  standard  to  which  the 
compUance  point  concentration  is 
compared. 

Table  4.— Predicteo  Maximum 
Concentration  at  Compliance  Point 
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As  indicated  in  Table  4,  the  maximum 
predicted  concentrations  of  the  EP  toxic 
metals  are  all  less  than  their  health- 
based  standards  (the  National  Interim 
Primary  Drinking  Water  Standards). 
Also,  the  predicted  nickel  concentration 
is  less  than  the  Agency's  interim  nickel 
standard.**  The  presence  of  these 
constituents  at  the  reported  levels, 
therefore,  is  not  of  regulatory  concern. 

The  Agency  did  not  request  free  or 
teachable  cyanide  analyses  because  of 
the  low  total  cyanide  concentration  in 
General  Electric's  waste.  The  predicted 
compliance  point  concentration  of 
cyanide  was  calculated  by  assuming 
that  all  of  the  cyanide  in  the  waste  was 
leachable.  (The  cyanide  concentration  in 
the  VHS  model  is  calculated  by 
simulating  the  20:1  dilution  of  the  EP 
leachate  test).  This  predicted  value  is 
less  than  the  U.S.  Health  Service's 
suggested  drinking  water  standard.'^ 
Cyanide  is  also  not  expected  to  create  a 
health  hazard  through  atmospheric 
contamination.  Assuming  that  all  of  the 
cyanide  in  the  waste  was  released  into 
the  atmosphere,  the  resultant 
concentration  would  not  be  expected  to 
exceed  established  threshold  limit 
values. •*•  •*  Thus,  the  presence  of 
cyanide  at  the  reported  levels  is  not  of 
regulatory  concern.  Likewise,  the  low 
constituent  concentration  of  sulfides  in 
the  waste  are  not  of  regulatory  concern 
from  an  air  contamination  route.'"  (The 


*  ■  See  Footnote  6. 


"See  Footnote  7. 

"  See  Footnote  8. 

'*  See  Documentation  of  the  Threshold  Limit 
Values  for  Substances  in  Workroom  Air  American 
Conference  of  Governmental  Industrial  Hygienists; 
Third  edition.  1971. 

"  The  resultant  concentration  is  based  upon  air 
dispersion  calcolalions.  A  copy  of  these 
calculations  is  available  in  the  public  docket. 

'*  See  Footnote  17. 


evolution  of  hazardous  levels  of 
cyanide-  and  sulfide-containing  gases, 
vapors,  or  fumes  is  a  property  of  the 
reactivity  characteristics). 

The  detected  organic  compounds  and 
their  predicted  leachate 
concentrations'^  are  presented  in  Table 
5.  The  predicted  compliance  point 
concentrations  and  appropriate  health- 
based  standards  are  also  presented  in 
this  table. 

Table  S.— Preoicteo  Maximum 
Concentration  at  Compliance  Point 
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With  the  exception  of  chloroform,  the 
predicted  compliance  point 
concentrations  for  these  compounds  are 
less  than  their  health-based  standards. 
The  presence  of  these  compoimds  at  the 
reported  concentrations,  therefore,  is  not 
of  regulatory  concern. 

Chloroform  was  detected  in  only  one 
of  the  ten  samples.  Chloroform  was 
reported  at  1.7  ppm  (dry  weight).  The 
Agency  believes  that  this  value  does  not 
reflect  the  true  concentration  of  this 
compound  in  the  waste.  The  Agency  has 
reached  this  conclusion  based  on  the 
following:  (1)  The  compound  was 
detected  in  only  one  of  ten  samples;  (2) 
the  compound  volatilizes  rapidly:  and 
(3)  since  the  compound  is  not  currently 
used  in  General  Electric's  processes,  it 
would  not  be  expected  to  be  present  as 
as  result  of  previous  manufacturing  or 
waste  treatment  processes.  The  Agency 
concludes  that  the  concentration  of 
chloroform  reported  in  the  one  sample 
does  not  accurately  reflect  the  true 
concentration  in  the  waste  and, 
therefore,  that  this  compound  is  also  not 
of  regulatory  concern  in  General 
Electric's  waste. 

Furthermore,  the  Agency  has 
concluded  that  no  other  hazardous 
constituents  (based  on  a  review  of  their 
raw  materials  list)  are  present  in 
General  Electric's  waste  at  levels  of 
regulatory  concern.  The  Agency  believes 
that,  based  upon  the  constituents  and 
factors  evaluated,  General  Electric's 
waste  is  non-hazardous  and,  as  such, 
should  be  excluded  from  hazardous 


"  See  Appendix  1  to  this  notica. 
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waste  control.  The  Agency,  therefore, 
proposes  to  grant  an  exculsion  to  the 
General  Electric  Company,  located  in 
Shreveport,  Louisiana  for  the 
electroplating  wastewater  treatment 
sludge  currently  held  in  the  four 
treatment  ponds,  as  described  in  their 
petition. 

III.  Waterloo  Industries 

A.  Petition  for  Exclusion.  Waterloo 
Industries  (Waterloo),  located  in 
Pocahontas,  Arkansas,  is  involved  in  the 
manufacture  of  stamped  metal  tool 
boxes.  Waterloo  has  petitioned  the 
Agency  to  exclude  its  treated  sludge, 
presently  listed  as  EPA  Hazardous 
Waste  No.  F006 — Wastewater  treatment 
sludges  from  electroplating  operations 
except  from  the  following  processes:  (1) 
Sulfuric  acid  anodizing  of  aluminum;  (2) 
tin  plating  on  carbon  .steel;  (3]  zinc 
plating  (segregated  basis)  on  carbon 
steel;  (4)  aluminum  or  zinc-aluminum 
plating  on  carbon  steel;  (5)  cleaning/ 
stripping  associated  with  tin,  zinc,  and 
aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum.  The  listed  constitutents  of 
concern  in  EPA  Hazardous  Waste  No. 
F006  are  cadmium,  hexavalent 
chromium,  nickel,  and  cyanide 
(complexed).  Waterloo  has  petitioned  to 
exclude  both  their  currently  generated 
sludge  and  the  previously  generated 
sludge  held  onsite  because  it  does  not 
meet  the  criteria  for  which  it  is  listed." 

Waterloo's  manufacturing  processes 
include  metal  forming,  welding, 
cleaning,  surface  pre|)aration,  and 
painting.  Waterloo  claims  that  the 
wastewater  from  these  operations  is 
successfully  treated  to  produce  a  non- 
hazardous  sludge,  with  the  constituents 
of  concern  present  either  in  insignificant 
concentrations  or  only  in  an  essentially 
immobile  form.  Waterloo  further 
maintains  that  their  waste  is  not 
hazardous  for  any  other  reason. 

In  support  of  this  clain;,  Waterloo  has 
submitted  a  description  of  their 
manufacturing  and  wastewater 
treatment  processes,  including  lists  of 
raw  materials  and  schematic  diagrams. 
Waterloo  also  has  submitted  analytical 


"Waterloo  originally  submitted  their  petition  on 
March  6. 1984.  On  November  8. 1984,  the  Hazardous 
and  Solid  Waste  Amendments  were  enacted.  In 
part  the  Amendments  require  the  Agency  to 
consider  factors  (including  additional  constituents) 
other  than  those  for  which  the  waste  was  listed,  if 
the  Agency  has  a  reasonable  basis  to  believe  that 
such  additional  factors  could  cause  the  waste  to  be 
hazardous.  (See  Section  222  of  the  Amendments,  42 
U.S£.  6921(f)).  In  anticipation  of  either  enactment  of 
this  legislation  or  regulatory  changes  by  the  Agency. 
EPA  requested  additional  information  from 
petitioners  (see  49  FR  4803.  February  a  1984). 
Waterloo's  original  petition  did  not  contain  this 
information.  This  additional  information  was 
submitted  by  Waterloo  on  July  31. 1964. 


data  to  characterize  their  wastewater 
treatment  sludge  in  its  as-disposed 
condition.  This  includes  the  results  of: 
total  consitutent  analysis  for  all  EP  toxic 
metals,  nickel,  and  cyanide;  EP  and  Oily 
Waste  EP  leachate  tests  for  all  EP  toxic 
metals  and  nickel:  distilled  water 
leachate  tests  for  cyanide;  and  an 
analysis  for  oil  and  grease  content  of  the 
sludge.  Waterloo  also  provided  the 
results  of  a  constituent  analysis  for  five 
organic  compounds  that  were  likely  to 
be  present  in  their  sludge.  The  Agency 
requested  much  of  this  information,  as 
noted  above,  to  determine  if  hazardous 
constituents  other  than  those  for  which 
the  waste  was  originally  listed  are 
present  in  the  waste  at  levels  of 
regulatory  concern. 

Waterloo's  wastewater  treatment 
system  consists  of  pH  adjustment 
followed  by  chemical  coagulation.  The 
sludge  is  then  removed  to  a  thickener  for 
partial  dewatering  before  ftnal 
dewatering  in  a  filter  press.  The 
dewatered  sludge  is  stored  in  barrels 
while  awaiting  transportation  and  final 
disposition.  The  maximum  annual 
sludge  generation  rate  is  estimated  to  be 
63.4  tons. 

In  order  to  characterize  the  sludge, 
samples  were  collected  from  the  filter 
press  and,  for  subsequent  analyses,  fi'om 
barrels  containing  previously  generated 
sludge.  Samples  from  the  filter  press 
were  collected  on  four  different  days 
during  a  31-day  period.  Each  sample 
consisted  of  five  or  more  increments  and 
represented  the  filter  cake  generated 
during  the  previous  24-hour  period  of 
plant  operations.  These  samples  were 
analyzed  for  metals  and  oil  and  grease. 

For  subsequent  analytical 
requirements,  four  samples  were 
collected  from  barrels  containing 
previously  generated  sludge.  (There  are 
180  cubic  yards  of  sludge  currently  held 
onsite.)  Each  sample  consisted  of  ten  to 
twelve  increments  and  represented  the 
filter  cake  generated  during  a  specific 
month  of  plant  operations.  These 
samples  were  analyzed  for  specific 
organic  compounds  as  well  as  for 
constituent  and  teachable  cyanide. 
Waterloo  claims  that  both  sets  of 
samples  are  representative  of  their 
waste  and  reflect  any  variation  in 
constituent  concentration  that  may 
occur. 

Analysis  of  Waterloo's  wastewater 
treatment  sludge  for  constituent 
concentrations  of  the  toxicants  for 
which  the  waste  was  listed  revealed  the 
maximum  values  reported  in  Table  1. 
Maximum  values  from  EP  and  Oily 
Waste  EP  leachate  tests  are  also 
presented  in  Table  1.  (The  Oily  Waste 
EP  procedure  was  used  because  the 


sludge's  oil  and  grease  content  was 
approximately  1  percent.)  ** 

Table  1.— Maximum  Concentrations 
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The  results  of  similar  analyses  for  the 
remaining  EP  toxic  metals  are  presented 
in  Table  2. 


Table  2.— Maximum  Concentrations 
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Also.  Waterloo's  description  of  their 
manufacturing  and  wastewater 
treatment  processes  and  a  review  of 
their  raw  materials  list  indicated  that 
several  organic  compounds  were 
expected  to  be  present  in  the  sludge. 
These  compounds,  and  their  maximum 
concentrations  in  the  sludge,  are 
presented  in  Table  3. 

Table  3.— Maximum  Concentrations 
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B.  Agency  Analysis  and  Action. 
Waterloo  has  demonstrated  that  their 
wastewater  treatment  system  produces 
a  non-hazardous  sludge.  The  Agency 
beheves  that  the  samples  collected  by 
Waterloo  are  representative  of  their 
waste  and  reflect  any  variations  in  the 
constituent  concentrations  of  the  waste 
stream.  The  key  factor  which  would 
vary  constituent  concentrations  in  the 
waste  is  the  use  of  different  raw 
materials  due  to  changes  in  the  product 


"The  Agency  has  decided  to  use  the  Oily  Waite 
EP  to  determine  the  migratory  potential  of  metals 
from  wastes  containing  greater  than  one  percent  oil 
and  grease  content.  (See  49  FR  42591,  October  31, 
1964.  See  also  Method  1330  in  "Proposed  Sampling 
and  Anal>'tical  Methodologies  for  Addition  to  Test 
Methods  for  Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,"  as  referenced  in  4B  FR  38790. 
October  1, 1984). 
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line  being  manufactured.  Since 
Waterloo's  manufacturing  processes  are 
constant  from  day  to  day  and  are 
limited  to  the  production  of  a  single 
product,  the  Agency  believes  that  the 
sampling  plan  used  by  Waterloo  is 
sufficient  to  characterize  their  waste. 

The  Agency's  evaluation  of  the 
concentration  and  mobility  of  the 
constituents  in  Waterloo's  wastewater 
treatment  sludge  included  the  use  of  the 
vertical  and  horizontal  spread  (VHS) 
model.*'  This  evaluation,  considering  the 
volume  of  waste  currently  onsife  (180 
cubic  yards)  and  the  maximum  reported 
leachate  values,  generated  the  maximum 
predicted  compliance  point 
concentrations  exhibited  in  Table  4. 


Table  4.- 

-Maximum  Concentrations 

Toxicant 

CaloiMad 
compliancs 

poim 
ooncamra- 

HaMv 

baaad 

standard 

(mg/O 

As    ... 

<0.0004 
0.0034 
0.0007 

<0.0003 
0.019 

<aooo2 

<0.0003 

<0.0003 

0.0210 

<0.0003 

O05 
1.0 
001 
0.06 
0.05 

0.002 
001 
005 

0.3S0 
0.2 

R> 

Cd 

Cr  noltf 

Pb _^ 

Hg..- 
Sa 

Aq. 

Mi 

CN 

The  predicted  maximum  levels  for  the 
EP  toxic  metals  are  all  less  than  their 
health-based  standards  (the  National 
Interim  Primary  Drinking  Water 
Standards).  The  predicted  maximum 
nickel  and  cyanide  levels  are  less  than 
the  Agency's  interim  nickel  standard'** 
and  the  U.S.  Public  Health  Service's 
suggested  drinking  water  standard,** 
respectively.  The  presence  of  these 
constituents  at  the  reported  levels, 
therefore,  is  not  of  regulatory  concern. 

Of  the  expected  organic  compounds 
for  which  the  sludge  was  analyzed,  only 
xylene  and  VM  &  P  naphtha  were  found 
in  detectable  quantities.  These 
compounds  are  not  listed  in  Appendix 
VIII.  and  thus,  their  presence  in 
Waterloo's  waste  at  the  levels  indicated 
in  Table  4  is  not  of  regulatory  concern. 


"The  model  approximates  the  dispersion  of 
toxicants  in  an  aquifer  in  the  vertical  and  horizontal 
directions  perpendicular  to  ground-water  flow.  The 
VHS  model  is  used  to  predict  reasonable  worst-case 
contaminant  levels  in  a  receptor  well  500  ft.  from 
the  contaminant  source.  The  model  primarily 
considers  the  maximum  extract  concentrations  from 
leachate  lest  and  the  volume  of  waste  to  be 
disposed.  The  model  determines  the  ability  of  an 
acquifer  to  dilute  the  toxicant  from  a  specific 
volume  of  waste  without  exceeding  a  health-based 
standard  at  the  receptor  well.  See  50  FR  7896-7900, 
February  28. 1985  and  the  "Final  Vertical  and 
Morizonlai  Spread  Model"  elsewhere  in  today's 
Federal  Re.'^ister  for  details. 

••See  Footnote  7. 

"See  Footnote  a. 


Since  the  Appendix  VIII  compounds 
toluene  and  formaldehyde  were  used  at 
Waterloo,  the  Agency  evaluated  the 
presence  of  these  compounds  by  using 
the  detection  limits  (0.2  ppm  and  0.5 
ppm  for  toluene  and  formaldehyde, 
respectively)  as  the  contaminant 
concentration,  this  resulted  in  the 
predicted  leachate  and  compliance  point 
concentrations  presented  in  Table  5. 

Table  5.— Predicted  Maximum 
Concentration  at  Compuance  Point 


Cotnpound 

PrwMMl 
IsK^le 

concentration 
(ppm) 

Pradcted 
compliance 

point 

coocentrabcin 

(ppm) 

HMMtt- 
baiad 

standard 
(ppm) 

Toluwie 

<2.29x10-» 
.05  ppm 

7.09y  •*■' 
.015  ppm 

10 
'NA 

FomMMehyde... 

'NA=NoiAppticabto. 

Since  the  predicted  compliance  point 
concentration  of  toluene  is  well  below 
its  health-based  standard,  the  Agency 
believes  that  it  is  not  present  in  the 
waste  at  levels  of  regulatory  concern.  In 
addition,  the  Agency  believes  that  the 
level  of  formaldehyde  in  the  waste  will 
not  present  a  hazard  to  human  health  or 
the  environment.  See  the  following 
section  for  an  explanation  of  this 
decision.  Furthermore,  based  upon  a 
review  of  Waterloo's  raw  materials  list, 
the  Agency  believes  that  no  other 
hazardous  constituents  are  present  at 
levels  which  would  cause  the  waste  to 
be  hazardous. 

The  Agency  believes  that  Waterloo's 
wastewater  treatment  sludge  is  non- 
hazardous  and.  as  such,  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  proposes  to  grant 
an  exclusion  to  Waterloo  Industries, 
located  in  Pocahontas,  Arkansas,  for 
their  electroplating  wastewater 
treatment  sludge,  as  described  in  their 
petition. 

C.  Additional  Agency  Concerns. 
Although  no  health-based  number  for 
formaldehyde  is  currently  available,  the 
Agency  believes  that  the  levels  of 
formaldehyde  which  could  be  found  in 
Waterioo's  waste  are  not  of  regulatory 
concern.  This  conclusion  was  based 
upon  evidence  accumulated  from  a 
literature  search  of  information 
currently  available  on  the  toxicity  of 
formaldehyde.  It  has  been  demonsfrated 
in  long-term  rodent  inhalation  bioassays 
that  formaldehyde  can  cause  cancer. 
Kerns,  et  al.  (1983)  **  demonstrated  that 
exposure  to  formaldehyde  through 
inhalation  at  concentrations  of  5.6  or 
14.3  ppm,  6  hours  per  day,  5  days  per 
week  for  24  months  caused  squamous 


cell  carcinomas  in  the  nasal  cavities  of 
approximately  50%  of  the  rats  in  the  high 
exposure  group  and  1%  of  the  rats  in  the 
low  exposure  group.  A  similar  study  by 
Albert,  et  al.  (1982)  *»  also  demonstrated 
results  similar  to  Kerns,  et  al.  There  is 
no  evidence  in  whole  animal  studies 
that  formaldehyde  alters  any  aspects  of 
reproduction  or  causes  birth  defects. ••It 
has,  however,  exhibited  mutagenic 
activity  in  several  nonmammalian 
animal  or  cell  systems.*' Acute  oral 
toxicity  tests  on  formaldehyde  indicate 
that  it  is  slightly  toxic  to  rats  with  LD50 
values  in  the  range  of  500-800  mg/kg 
body  weight.**  Formaldehyde  has  not 
been  found  to  be  carcinogenic  in  rodents 
when  orally  ingested  at  high  doses  for  a 
lifetime.  There  is  no  evidence  available 
in  the  literature  which  indicates  that 
formaldehyde  is  carcinogenic  when 
ingested. 

While  exposure  to  formaldehyde 
through  inhalation  may  pose  a  threat  to 
human  health,  the  reasonable  disposal 
scenario  for  Waterloo's  waste  [i.e.. 
disposal  in  a  landfill)  would  make  this 
exposure  route  very  unlikely.  The  only 
reasonably  likely  route  of  exposure  is 
through  ingestion  of  ground  water 
contaminated  by  leachate  from  the 
waste.  Even  if  it  is  assumed  that 
formaldehyde  would  readily  leach  from 
the  waste,  the  VHS  model  predicts  a 
concentration  of  0.015  ppm 
formaldehyde  at  a  compliance  point  500 
feet  from  the  source  of  the  waste.  There 
is  no  evidence  in  any  toxicological 
studies  to  support  the  contention  that 
the  concentration  of  formaldehyde 
which  could  be  present  in  Waterloo's 
waste  and  which  could  enter  the  ground 
water  could  cause  a  threat  to  human 
health  or  the  environment.  Based  upon 
the  evidence  cited  above,  the  Agency 
believes  that  the  maximum 
concentration  for  formaldehyde  found  in 
the  waste  is  not  of  regulatory  concern. 

IV.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 


"Kenu.  W.O.,  KX.  Pavkov.  D.J.  Donofrio,  E-J. 
GraUon.  and  J.A.  Swenberg,  1983.  Cancer  Res. 
43:438^-92. 


"Albert,  R..  A.  Sellakumar.  a  Laskin,  M. 
Kuschner,  N.  Nelson,  and  C  Synder.  1982.  /.  Natl. 
Cancer  Inst  88:597-803. 

"Committee  on  Aldehydes.  Board  on  toxicology 
and  Environmental  Health  Hazard.  1982. 
Formaldehyde  and  Other  Aldehydes.  National 
Academy  Press  EPA  800/6-82-002. 

"Auerbach.  CM..  M.  Moutschen-Dahmen,  and  J. 
Moutschen.  1977.  Genetic  and  cytogenetical  effects 
of  formaldehyde  and  related  compounds.  MutaL 
Res.  39:317-362. 

"Smyth.  HJ.,  Jr..  J.  Seaton,  and  L  Fisher.  1941. 
The  single  dote  toxicity  of  some  glycol*  and 
derivatives.  /.  Ind.  Hyg.  Toxicol. 
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months  when  the  regulated  community 
does  not  need  the  six  month  period  to 
come  into  compliance.  That  is  the  case 
here  since  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  which  would  be  imposed  on  the 
petitioners  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  such  a  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  we 
believe  that  these  rules  should  be 
effective  immediately.  These  reasons 
also  provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant 
exclusions  is  not  major  since  its  effect  is 
to  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  is  achieved  by  excluding 
wastes  generated  at  specific  facilities 
from  EPA's  hazardous  wastes 
regulations,  thereby  enabling  the  facility 
to  treat  its  waste  as  nonhazardous. 

VI.  Regulatory  Flexibility  Act 

Pursuant  \o  the  Regulatory  Flexibility 
Act,  S  U.S.C.  801-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certi^,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effects  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations.  Accordingly,  I  hereby 
certify  that  this  proposed  regulation  will 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

list  of  SubjecU  in  40  CFR  Part  261 

Hazardous  waste.  Recycling. 


Dated:  November  4. 1985. 
|.W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

Appendix  I 

/.  Background 

On  February  26, 1985,  EPA  explained 
its  general  approach  to  evaluating  future 
delisting  petition8..See  50  FR  7882-7900. 
This  notice  described  the  approach  and 
how  it  would  be  apphed  to  inorganic 
wastes  [i.e.,  wastes  that  are  chiefly 
composed  of  inorganic  contaminants) 
that  are  landfilled.  The  Agency  also  set 
forth  the  basic  framework  that  will  be 
used  and  the  factors  that  will  be 
considered  in  determining  whether  a 
petitioner's  waste  is  hazardous.  These 
factors  are: 

•  the  toxicity  of  the  constituents  of 
the  waste; 

•  the  mobility  of  the  toxic 
constituents  of  the  waste: 

•  the  persistence  of  the  toxic 
constituents: 

•  the  concentration  of  the  toxic 
constituents  in  the  waste; 

•  the  quantity  of  waste  generated; 
and 

•  the  plausible  types  of  improper 
management  of  the  waste. 

These  factors  were  discussed  as  they 
apply  to  inorganic  wastes,  since  those 
were  the  wastes  under  consideration.' 
(While  all  of  these  factors  were 
discussed,  many  of  these  were  not  used 
in  the  Agency's  evaluation  of  whether 
inorganic  wastes  were  hazardous.  For 
example,  metals  are  extremely 
persistent,  therefore,  the  Agency  did  not 
consider  degradation  of  metals  in  the 
environment.)  The  Agency  noted, 
however,  that  when  other  wastes  were 
considered,  especially  organic  wastes, 
three  of  the  factors  would  need  to  be 
further  refined  [i.e.,  mobility, 
persistence,  and  other  waste 
management  scenarios). 

The  Agency  intends,  in  this  notice,  to 
explain  how  these  factors  will  be  used 
in  evaluating  delisting  petitions  with 
regard  to  organic  wastes  that  are 
landfilled  and  land  treated,  in  order  to 
determine  their  suitability  for  delisting. 


'The  Agency  will  also  take  into  account  the 
extent  to  which  a  contaminant  can  bioaccuinulate  in 
ecosystems,  the  nature  and  severity  of  human 
health  effects  and  envinmmentai  damage  caused  as 
a  result  of  improper  management  of  the  waste, 
actions  taken  by  other  governmental  agencies  with 
respect  to  the  waste  or  constituents  in  the  waste, 
and  such  other  factors  as  may  be  appropriate  if 
there  is  a  reasonable  basis  to  expect  they  may 
cause  the  waste  to  be  hazardous. 


BEST  COPY  AVAILABLE 


//.  Overview  of  Topics  Discussed  in 
This  Appendix 

The  topics  covered  in  this  Appendix 
are:  the  developfnent  of  an  estimation 
method  for  the  mobility  of  organics  from 
waste;  a  method  for  incorporating  the 
persistence  of  organic  compounds  into 
models;  and  models  or  model 
modifications  for  other  disposal 
scenarios. 

A.  Mobility 

As  indicated  in  the  February  26, 1985 
notice,  the  Agency  does  not  believe  that 
an  acceptable  leaching  procedure  which 
reflects  the  concentration  of  organics 
that  would  leach  from  a  waste  has  yet 
been  developed  (see  SO  FR  7897).  At  the 
same  time,  the  Agency  beheves  that  for 
all  of  the  procedures  Uiat  have  been 
evaluated  to  simulate  the  mobility  of 
organic  toxicants,  none  of  the  results 
differ  significantly  from  any  of  the 
others,  especially  with  respect  to  neutral 
compounds. 

This  conclusion  was  set  forth  in  a 
report  prepared  by  Battelle  Columbus 
Laboratories  for  EPA.*  The  conclusions 
of  this  report  state  that  of  all  the 
leaching  media  which  were  evaluated, 
no  aqueous-based  leaching  medium  was 
significantly  better  or  worse  than  any 
odier  for  estimating  the  potential  for 
organic  toxicants  to  leadi  from  a  waste.* 
In  fact,  the  results  of  these  leaching 
experiments  seem  to  indicate  that  the 
difference  between  the  concentration  of 
organic  toxicants  found  in  the  extract 
when  using  the  various  leaching  media 
is  at  most  a  factor  of  two  to  three.  Such 
results  may  be  accounted  for  by  the 
experimental  variabilities  of  the 
leaching  tests.*  Based  on  these  data  and 


'Solid  Watte:  Methodology  for  Evahiation. 
Volume  1;  Test  for  Potential  Mobility  of  Toxic 
Wastes  as  Leachates.  January  1961  (SW-196C1); 
and  Solid  Waste:  Methodology  for  Evaluation. 
Volume  2:  Analysis  of  Residual  Waste.  December 
1980  (SW-19eC.2). 

'  A  total  of  14  aqueous  media  were  evaluated  for 
leaching  of  organics.  These  media  were: 

Distilled  Water.  Acetic  Acid  (pH  S).  Sodium 
AceUte  Buffer  (.IM  pH  4).  Sodium  Citrate  Buffer 
(.IM.  pH  4).  Sodium  Citrate  Bufier  (iM  pH  5). 
Sodium Thiosulfate  (OSM).  Sodium  Citrate  Buffer 
(.05M.  ph  4).  Ammonium  Citrate  Bufler  (IM.  pH  4). 
Iron  Sulfate/Sodium  Citrate  [iM.  pH  S).  University 
of  Wisconsin  Synthetic  L«achate  (pH  4.S),  Sodium 
Thiosulfate/Sodium  Qtrate  (iM.  pH  5).  Igepal  CO- 
630  (.01%).  Igepal  CO-630  (.01%)/Sodium  Qtrate 
^.IM.  pH  5),  Sodium  Otrate  (i)SM  pH  5).  (Igepal  U  ■ 
surfactant) 

'Over  138  separate  leaching  experiments  were 
performed  and  1126  separate  determinations  of 
individual  organic  chemicals  were  made.  Hie 
results  of  these  experiments  generally  indicate  that 
mobility  of  organics  does  not  depend  on  the 
aqueous  leaching  media  used.  These  experiments 
also  involved  the  determination  of  serveral  metals. 
These  results  seen  to  indicate  that  the  choice  of 
leaching  medium  greatly  affects  the  mobility  of 

Cootinued 
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other  studies  *,  the  Agency  has 
concluded  that,  while  no  leaching 
procedure  for  organics  has  yet  been 
developed  and  approved  for  use  by  the 
Agency,  a  general  approach  could  be 
derived  to  estimate  the  leaching 
behavior  of  organic  compounds  and 
used  to  estimate  the  mobility  of  organics 
until  such  a  test  is  adopted  by  the 
Agency.'This  estimation  approach, 
using  a  predictive  organic  leaching 
equation,  is  presented  in  this  Appendix. 
It  should  be  noted  that  the  Agency  has 
also  been  concerned  that  wastes  which 
contain  organic  constituents  may  be  co- 
disposed  with  other  wastes  that  contain 
organic  solvents  or  an  oily  mobile 
phase.  Such  a  situation  would  alter  the 
overall  approach  used  to  develop  a 
predictive  organic  leachate  equation 
since  the  leachate  studies  conducted  by 
the  Agency  used  aqueous  based 
leaching  media.  The  Agency  has 
conducted  a  survey  of  industrial 
landfills  in  order  to  determine  the 
likelihood  of  co-disposal  of  organic 
solvents  or  some  other  organic  mobile 
phase  with  wastes  that  are  known  to 
contain  oiganics.  The  results  of  this 
survey,  which  are  also  presented  in  this 
appendix,  generally  indicate  that  this 
t3^  of  co-disposal  is  imlikely. 

B.  Persistence 

Persistence  of  toxic  contaminants  also 
has  been,  and  continues  to  be,  of  great 
concern  to  the  Agency.  In  the  February 
26, 1985  Federal  Register  notice,  the 
Agency  considered  no  degradation  in  its 
evaluation  since  that  notice  was 
concerned  only  with  metals,  which  no 
not  degrade.  TTie  Agency  indicated  in 
that  notice,  however,  that  persistence 
would  be  considered,  if  appropriate,  for 
improper  management  practices  of 
organic  wastes.  The  Agency,  today,  will 
describe  how  persistence  and 
degradation  will  be  taken  into  account. 
The  approach  involves  three  basis  steps: 

*  identification  of  the  specific 
degradation  mechanism  and  the 
appropriate  half-life  of  the  constituent; 


metaJ*.  Range*  of  meUl  concentrations  (panning  1 
to  100  were  observed  while  only  a  factor  of  2  to  3 
were  obaerved  for  organics. 

•Mobility  of  Toxic  Compounds  from  Hazardous 
Waste:  NTIS;  PB  85-117-034:  Mobility  of  Toxic 
Compounds  from  1-lazardous  Wastes:  Phase  2 
Comparison  of  Three  Test  Methods  to  a  Lysimeter 
Model:  Oak  Ridge  National  Uboratory:  May  1964: 
Interagency  Agreement  DOE  40-1067-80:  Sampliiig 
and  Analysis  of  Waste  in  Support  of  the  Land 
Disposal  Ban  Rule;  Report  from  Energy  Resources 
Company  (ERCo.):  EPA  Contract  86-01-6467: 
October  1964. 

•Until  the  Agency  develops  an  organic  leaching 
test  and  pfxipoaes  it  for  oomments,  we  believe  It 
Inappropriate  to  use  any  single  leaching  test  [e.g.. 
the  existing  EP  procedure)  to  evaluate  the  mobility 
of  organic  toxicants.  We  currently  expect  to  propoae 
such  a  procedure  later  this  year. 


•  estimation  of  the  transport  time  of 
the  constituent  to  the  desired 
compliance  point;  and 

•  calculation  of  the  number  of  half- 
lives  the  compound  would  go  through  en 
route  to  the  compliance  point  and 
adjusting  the  concentration  at  the 
compliance  point  by  that  factor. 

The  specific  degradation  mechanism 
will  be  dictated  by  the  ti-ansport  mode 
being  considered.  For  example,  if 
ground-water  transport  is  being 
considered,  then  hydrolysis  would  be 
expected  but  photolysis  would  not. 

Transport  times  may  vary  by  sereral 
orders  of  magnitude  depending  on  site- 
specific  conditions.  The  Agency  intends 
to  use  an  estimated  transport  time 
consistent  with  the  assumptions  in  its 
transport  model.  For  example,  if  the 
VHS  ground-water  transport  model  is 
used  then  the  Agency  will  consider  only 
ground  water  velocities  consistent  with 
its  assumption  for  dispersivity. 
dispersion  coefficient,  etc.  Half-lives  for 
constituents  will  be  obtained  either  from 
the  open  literature,  bom  the  petitioner, 
or  from  EPA's  own  laboratory 
determination.  The  Agency  recognizes 
that  this  estimation  method  is  somewhat 
speculative,  however,  we  believe  that 
this  method  is  consistent  with  previous 
assumptions  and  provides  B  regulatory 
fi-amework  for  timely  review  of  delisting 
petitions. 

As  part  of  its  evaluation  of 
persistence  of  organic  compounds,  the 
Agency  has  determined  that 
biodegradation  will  generally  not  be 
considered  as  a  generic  degradation 
mechanism.  This  determination  is  based 
on  the  observation  that  the  rate  of 
biodegradation  is  dependent  on  a 
number  of  factors  that  may  cause 
degradation  to  be  very  slow.  Mass 
loading,  temperature,  type  of  organisms, 
specific  chemical,  etc.  are  among  these 
factors.  The  Agency,  therefore,  believes 
that  a  reasonable  wor^t  case  will  be 
represented  by  assuming  no  bio- 
degradation. 

C.  Other  Waste  Management  Scenarios 

The  Agency  also  noted  in  the 
February  26, 1985  Federal  Register 
notice  that  it  would  consider  all 
reasonable  management  scenarios  for  a 
particular  waste  before  making  a 
decision  on  whether  or  not  to  exclude 
the  waste  from  hazardous  waste  control. 
In  the  February  28  notice,  only 
landfilling  in  a  sanitary  landfill  was 
considered,  since  this  mode  of  disposal 
seemed  to  t>e  a  reasonable  worst-case 
for  the  types  of  wastes  proposed  for 
exclusion  at  Uiat  time.  The  Agency 
stated,  however,  that  it  would  consider 
all  relevant  management  scenarios,  as 


appropriate.  The  Agency  pointed  out 
that  organic  wastes,  for  example,  are 
not  only  landfiUed  at  municipal  landfills 
but  also  are  disposed  in  industrial 
landfills  or  land  treated. 

The  Agency,  today,  is  proposing  its 
methodology  for  determining  whether  a 
waste  should  be  excluded  when  it  is 
land  treated  or  co-disposed  with  other 
wastes  in  an  industrial  landfill.  The 
Agency  is  continuing  its  evaluation  of 
other  disposal  scenarios,  in  particular 
surface  impoundments  and  drying 
ponds.  The  Agency  expects  to  propose  a 
methodology  for  these  cases  later  this 
year. 

///.  Mobility 

A.  Migration  of  Organic  Compounds 
from  Wastes  in  Aqueous  Mobile  Phases 

1.  The  Data.  The  Agency  used  the 
concentration  of  the  contaminant  in  the 
waste  and  the  aqueous  solubility  of  the 
contaminant  in  order  to  predict  the 
contaminant's  concentration  in  the 
aqueous  mobile  phase.  The  leachate 
concentration  of  the  contaminant  was 
then  used  from  several  aqueous  leaching 
media,  in  order  to  provide  the  necessary 
data  for  comparison  of  predicted  to 
actual  leachate  concentrations.  The  data 
have  been  composed  primarily  from 
three  sources.' Collectively,  this 
information  has  yielded  342  separate 
observations  which  make  up  the  date 
base  used  to  devise  an  expression  to 
estimate  leachate  concentration. 'This 
information  has  been  used  in 
conjunction  with  solubihty  data  for 
individual  compounds.* 

The  data  base  consists  of 
experimental  results  using  many 
different  wastes  from  many  industrial 
manufacturing  categories.  The  available 
data  on  waste  and  leachate  composition 
is  limited,  however,  in  a  number  of 
ways.  First  there  is  virtually  no  physical 
information  about  the  waste  matrix  [e.g., 
total  organic  content,  particle  size,  etc.) 
which  may  affect  observed  leachate 
concentrations.  Second,  many  Appendix 


'See  Footnote  2  and  5.  The  data  used  for  this 
purpose  are  taken  directly  fix)m  the  references 
provided  in  these  two  footnotes.  About  50%  of  the 
data  came  from  the  references  in  each  footnote.  The 
ERCO  report  provided  most  of  the  information 
generated  from  the  references  given  in  footnote  5. 

•  While  there  were  over  1000  separate 
determinations,  most  of  the  leachate  experiments 
were  conducted  in  triplicate  and  in  some  cases 
higher  levels  of  repetitions  were  performed.  The 
Agency  believes  the  inclusion  of  each  individual 
value  would  bias  the  data  toward  the  experimenU 
which  had  the  most  repetitions.  Only  average 
values  were  used  and.  hence.  342  observations. 

'Characterization  of  Constituents  from  selected 
waste  streams.  40  CFR  281,  Draft  Profiles,  prepared 
for  the  Waste  Identification  Branch.  CAD/USEPA 
Aug.  3. 1964.  ICF  Linear  Location  Data  Base.  Ian. 
1965. 
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Vin  compounds  are  not  represented  in 
the  data  set.  Thus,  while  the  resulting 
methods  may  accurately  predict 
leachate  concentrations  for  those 
compounds  for  which  there  were  many 
observations,  it  may  be  less  accurate  for 
those  compounds  not  adequately 
represented.  (The  Agency  believes, 
however,  that  the  use  of  aqueous 
solubility  in  a  model  wiU,  to  some 
extent,  compensates  for  some  of  these 
shortcomings  [e.g..  the  effect  of  too  few 
data  points  for  a  particular  compound  is 
not  significant  since  solubility  is 
independent  of  the  compounds).] 
Finally,  the  extent  to  which  the  matrix 
of  waste  plays  a  part  in  leachate 
composition  is  virtually  unknown.  If  the 
matrix  exerts  a  powerhd  influence  on 
the  leaching  of  a  compound  from  a 
particular  waste,  then  omission  of  such 
an  effect  from  any  evaluation  will 
introduce  an  error.  The  Agency  is  aware 
of  this  shortcoming  and  is  in  the  process 
of  collecting  additional  information  to 
assess  the  extent  to  which  the  waste 
matrix  affects  the  leachate 
concentration,  and  whether  the  matrix 
can  be  factored  into  a  particular 
method. 

Since  the  Agency  does  not  yet  have 
sufficient  information  to  evaluate  the 
significance  of  the  matrix,  the  only  data 
available  for  development  of  a 
predictive  organic  leachate  equation  are 
concentration  in  the  waste,  and  aqueous 
solubility. 

2.  Methods  Examined  to  Estimate 
Mobility  of  Organic  Compounds.  As 
discussed  earlier,  the  Agency  has 
conducted  a  number  of  experiments  to 
predict  the  ability  of  organic 
contaminants  to  leach  from  a  waste. 
These  investigations  employed  different 
types  of  wastes  with  varying  levels  of 
organic  toxicants  and  different  leaching 
media.  The  results  of  these 
investigations  are  summarized  in  a 
number  of  reports. "  These  data 
generally  indicate  that  the  concentration 
of  organics  found  to  leach  from  a  waste 
using  any  of  the  evaluated  leaching 
media  do  not  differ  significantly.  TTie 
Agency  has,  on  numerous  occasions, 
indicated  that  It  did  not  have  enough 
confidence  in  any  one  of  the  leaching 
tests  to  recommend  its  use  in  evaluating 
the  mobility  of  organics*  Based  on  the 
information  contained  in  those  studies, 
however,  as  well  as  studies  that  the 
Agency  has  conducted  in  support  of  a 
new  organic  toxicity  characteristic,  the 
Agency  believes  that  a  simple 
mathematical  relationship  can  be 
established  to  predict  the  leaching 


behavior  of  organics  from  a  waste.  In 
this  regard,  the  Agency  has  investigated 
the  use  of  partition  coefficients  and 
general  linear  models  in  estimating  the 
aqueous  leachate  concentration  of 
organic  compounds. 

a.  Partition  Coefficients.  The  Agency 
initially  considered  using  partition 
coefficients  for  the  various  hazardous 
constituents  in  conjunction  with  the 
total  concentration  of  the  constitutent  in 
the  waste  as  a  way  to  estimate  the  level 
of  the  constituent  in  the  leachate.  In 
order  to  establish  these  partition 
coefficients,  the  Agency  has  conducted 
a  statistical  analysis  of  all  of  the 
available  data  to  determine  which 
factors  influence  the  leachate  levels  and 
subsequently  the  partition  coefficients. 

The  results  of  this  initial  attempt  to 
predict  partition  coefficients  pointed  to 
some  problems  which  are  explained  in 
some  detail  in  the  section  of  the  docket 
to  this  proposed  rule  dealing  with 
partition  coefficients.  **  Specifically,  it 
was  found  that  the  partition  coefficients 
observed  from  the  data  were  not 
constant  over  the  range  of 
concentrations  expected.  This 
unexpected  result  might  have  been  due 
to  interactions  of  the  waste  matrix.  Due 
to  this  result,  it  occurred  to  the  Agency 
that  it  would  be  easier  to  model  the 
leachate  concentration  direcdy  and  thus 
obviate  the  need  for  the  partition 
coefficient  This  approach  is  desirable 
since  it  simplifies  the  mathematical 
manipulations  while  still  providing  the 
estimated  leachate  concentrations.  As  a 
result,  the  Agency  dropped  the  partition- 
function  approach  and  has  evaluated 
expressions  that  provide  the  leachate 
concentration  directly. 

b.  General  Linear  Models  to  Predict 
Leachate  Concentration.  As  a  result  of 
dropping  the  partition  function 
approach,  the  Agency  investigated  the 
use  of  a  linear  equation  to  predict 
leachate  concentration.  In  this 
investigation,  the  Agency  first  used 
several  modeling  equations  which 
encompassed  a  large  number  of 
combinations  of  solubility  and 
concentration.  The  statistical  results  of 
these  models  yielded  a  very  poor  overall 
fit  [e.g.,  R-squared  of  0.0579). '*  The 
Agency  then  tried  to  group  chemicals  by 
solubilities,  by  concentration  in  the 
waste,  and  by  the  product  ofsolubility 
and  concentration  in  order  to  determine 
if  leaching  befiavior  was  piece-wise 
linear.  Hiat  is,  certain  models 


.  ■'See  Footnotes  2  and  5. 
•■  See  47  m  52681-52668,  November  22. 1982. 


"The  results  of  these  statistical  evaluations,  in 
the  form  of  computer  outpuL  are  available  for 
review  in  the  public  docket  These  printouts  are 
several  hundred  pages. 

"A  complete  discussion  of  the  Agency's  modeling 
efforts  and  results  is  available  for  review  in  the 
public  docket. 


accurately  predict  leachate 
concentration  in  particular  data  regions 
but  not  in  other  regions.  In  some  regions 
of  the  data  [e.g.,  when  concentration  is 
less  than  1  ppm  or  solubility  is  less  than 
0.1  ppm),  some  equations  have  good  fits 
(e.g.,  R-square  of  0.9775). 

The  Agency  also  investigated  linear 
combinations  of  logs  of  concentration 
and  solubility,  which  proved  to  be  a 
better  way  to  describe  leachate 
behavior.  The  logarithmic  relation  had 
the  best  overall  fit  (R-squared  of  .60)  of 
any  of  the  linear  equations  evaluated 
over  all  the  data  in  the  data  set.  This 
observation  indicates  that  the 
relationship  between  leaching 
concentration  and  one  or  more  of  the 
independent  variables  [e.g., 
concentration  of  contaminant  in  the 
wastes  and  solubiUty  of  the  contaminant 
in  water)  may  be  expressed 
exponentially.'*  " 

We  were  able  to  obtain  some  general 
observations  from  the  data  obtained 
bom  all  of  these  general  linear  models. 
Equations  which  use  a  product  of 
concentration  and  solubility  and  those 
which  use  linear  combinations  of 
logarithms  of  concentration  and 
solubility  are  appropriate  modeling 
equations  because  if  either 
concentration  or  solubility  values  are 
zero,  the  predicted  leachate 
concentration  is  zero.  In  addition,  only 
equations  with  the  interactive  term  of 
the  product  of  concentration  and 
solubility  produce  good  fits. 

B.  Model  Selection 

From  the  Agency's  initial  attempts  to 
develop  a  model  using  general  linear 
models  (GLM),  it  was  postulated  that 
the  best  modeling  equation  to  use  is 
linear  when  concentration  is  low  and  a 
linear  combination  of  logarithms 
(exponentials)  when  the  concentration 
is  Ugh,  In  order  to  determine  whether 
this  was  true,  and  to  determine  what 
range  of  concentrations  (solubility  was 
also  evaluated)  would  dictate  the  use  of 
one  equation  over  the  other,  the  Agency 
made  a  series  of  computational  runs 
varying  the  concentration  and  solubility 
of  the  input  variables  for  both  the  linear 
and  logarithmic  models.  The  results  of 
our  analysis  (which  also  are  in  the 
public  docket)  showed  that  leaching 
behavior  is  linear  up  to  1  ppm  and 
logarithmic  above  10  ppm.  Accordingly, 
the  model  proposed  today  is  linear  foir 
concentrations  below  1  ppm  and 
logarithmic  for  concentrations  above  10 
ppm.  The  model  the  Agency  finally 


"Logs  and  exponents  are  inverse  functions:  If 
Log  x  =  y.  Then  Exp  y  =  x.  Therefore  Log  (Exp  yj=y. 
"See  footnote  12. 
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selected  to  estimate  the  Icacfaate 
concentration  of  organic  constitutents 
for  wastes  acconunodates  a  transitioQ 
range  between  1  ppm  and  10  ppm.  This 
equation  can  be  expressed 
mathematically  as: 

C,  =  BO*  C  S»  Equation  (1) 

for  C<1:  x=y=:l;  BO=2.14E06 
for  C>10:  x=0.7i:  y=a31: 80=044 
Where: 

C  is  the  predicted  leacfaate  concentiatioi) 

of  the  contaminant; 
C  is  the  concentration  of  the  contaminant 

in  the  waste  in  ppm; 
S  is  the  contaminant'!  water  solubility  at 

ambient  temperature  (usually  between  18 

and  25  'Q  in  mg/1  or  ppm;  and 
BO  is  a  constant  selected  in  such  a  way  to 

give  values  closest  to  observed  C... 

In  order  to  define  C,  in  the  transition 
area,  the  Agency  evaluated  a  number  of 
possible  approaches.  These  involved 
equations  of  x  and  y  as  a  function  of  C 
The  results  of  these  evaluations 
indicated  that  no  single  function  would 
always  provide  a  well-behaved 
transitimi.  The  Agency  determined, 
however,  that  a  weli-defined  transition 
can  be  made  using  a  shnple  linear 
interpolation  between  the  values 
obtained  at  1  ppm  and  10  ppm.  Thos,  the 
Agency  is  proposing  that  when  the 
concentration  of  the  contaminant  in  the 
waste  is  between  1  and  10  ppm,  the 
leachate  value  be  determined  by  linear 
interpolation  between  the  value  of  the 
leachate  concentration  at  1  ppm  and  the 
xalue  of  the  leachate  concentration  of  10 
ppm.  For  example,  if  the  predicted 
leachate  concentrations  are  .3  ppm  and 
4  ppm  for  a  constituent  in  the  waste  at  1 
and  10  ppra  respectively,  then  the 
predicted  concentration  at  5  ppm  in  the 
waste  would  be  1.9  ppm.  [i.e..  at  5  ppm. 
C  =  .3  ppm  +4/9(3.7  ppm) =1.9) 

The  Agency  is  proposing  to  use 
equation  1  to  estimate  the  leachate 
concentration  of  organic  constituents 
from  wastes.  The  Agency  selected  this 
model  because  it  has  the  best  overall  fit 
(at  the  95%  confidence  level]  and  the 
highest  significance  of  any  model 
evaluated.  The  Agency  recognizes  that 
this  model  is  limited  by  the  data  that 
were  used  to  develop  it  At  this  time, 
however,  this  model  represents  the  best 
estimate  (95%  confidence)  of  leachate 
concentration  for  organics. 

The  Agency  is  currently  developing  a 
new  leachate  test  to  estimate  the 
migration  potential  of  organic 
compounds.  When  this  new  leachate 
procedure  is  promulgated,  the  Agency 
intends  to  incorporate  the  results 
obtained  from  this  test  into  delisting 
decisions  and  eventually  discontinue 
use  of  this  modeling  equation  in  favor  of 
Uiis  predictive  tool.  Until  that  time, 
however,  the  Agency  intends  to  use 


equation  1  for  e»timating  oiganic 
leachate  concentrations. 

Finally,  as  discussed  previously,  this 
approach  does  not  consider  the  effect 
the  waste  matrix  would  have  on  the 
potential  for  the  contaminant  to  leach 
horn  the  waste.  The  Agency  is  aware  of 
this  drawback  and  is  currenUy 
conducting  additional  experiments  to 
collect  the  needed  information.  The 
Agency  intends  to  evaluate  this 
information  and  adjust  the  equations,  as 
necessary,  to  get  the  most  accurate 
prediction  of  leachate  behavior. 
Preliminary  studies  have  been 
conducted  by  the  Research  Triangle 
Institute  using  thermogravimetric 
analysis  and  percent  volatile 
constituents,  which  should  be  useful  in 
estimating  the  extent  to  which  the 
matrix  has  an  effect  on  leaching 
behavior.  These  data  are  available  for 
review  in  the  Public  Docket  for  this 
rulemaking.  The  Agency  has  not  yet 
fully  analyzed  these  data  to  determine 
if.  in  fact  it  will  be  useful  in  predicting 
leachate  compositions.  The  Agency 
specifically  requests  comment  on  the 
use  of  this  information  and  whether 
other  tests  might  be  more  appropriate 
for  estimating  matrix  effects  on  leaching 
behavior. 

C.  Mobility  of  Organic  Compounds  from 
Wastes  in  Organic  Mobile  Phases 

In  developing  the  equations  presented 
in  the  previous  section,  the  Agency  is 
aware  that  the  data  base  used  was 
limited  to  those  leaching  media  which 
were  aqueous  liquids.  While  these 
media  were  used  to  represent  leachates 
that  might  be  encountered  at  municipal 
landfills  [i.e..  from  co-disposal  with 
municipal  refuse),  the  Agency  is  aware 
that  wastes  also  may  be  disposed  in 
industrial  waste  facilities.  One  may 
expect  that  the  leachate  generated  from 
industrial  landRlls  would  be  different 
than  that  of  a  municipal  landfill  since 
the  make-up  of  the  wastes  each  receives 
is  different  In  this  regard,  the  Agency  is 
especially  concerned  that  wastes 
containing  hazardous  organic 
constituents  that  would  not  be  expected 
to  migrate  in  an  aqueous  media  may  be 
co-disposed  with  wastes  containing 
solvents  which  would  significantly 
increase  the  migration  of  those 
constituents.  If  there  is  a  likelihood  that 
wastes  containing  organic  hazardous 
constituents  can  be  co-disposed  with 
solvents,  then  the  mathematical 
relationships  presented  above  would 
underestimate  the  leaching  behavior  of 
the  organics.  In  order  to  determine 
whether  this  type  of  co-disposal  is  in 
fact  likely,  the  Agency  conducted  a 
limited  survey  of  State  and  Regional 


Solid  Waste  Personnel  and  a  number  of 

SubtiUeD  landfills.  >• 

This  survey  involved  only  landfills 
which  accepted  industrial  wastes.  Lists 
of  landfills  in  each  state  were  obtained 
from  state  and  regional  personnel.  Each 
landfill  was  then  contacted  to  determine 
what  types  of  industrial  wastes  were 
accepted'  whether  they  required 
analytical  testing;  whether  they 
accepted  organic  liquids  or  other 
solvents;  and  the  likelihood  dia« 
solvents,  if  accepted,  would  be  co- 
disposed  with  other  wastes.  Thirty-four 
facilities  fixjm  across  the  United  States 
participated  in  the  survey.  The  results  of 
the  survey  indicate  that  only  one  facility 
accepts  solvents  and  that  the  solvents 
make  up  less  that  .007%  of  the  400  tons 
of  waste  disposed  of  each  month.  This 
facility  also  indicated  that  It  was  Kkely 
that  other  wastes  that  contain  oils  and 
other  organics  could  be  co-disposed.  All 
other  facilities  indicated  that  they  do  not 
accept  organic  wastes,  and  in  feet,  three 
of  the  facihties  are  located  in  states 
which  do  not  permit  disposal  of  organic 
wastes  in  Subtitle  D  facilities.  Based  on 
the  results  of  this  study,  the  Agency 
believes  that  the  likelihood  of  wastes, 
that  contain  toxic  organics  and  that  are 
delisted,  being  co-disposed  with  organic 
solvents  is  very  small  and.  thus,  the 
Agency  proposes  to  use  the 
mathematical  expressions  derived  for 
aqueous  leaching  media.  The  Agency 
specifically  solicits  comments,  however, 
on  the  sole  use  of  an  aqueous  media  to 
predict  migration  of  organic  constituents 
and  the  extent  to  which  organics  may  be 
managed  with  solvents  or  other 
materials  that  would  cause  them  to 
migrate. 

D.  Example  Calculations 

To  show  how  this  approach  will  work, 
we  have  used  equation  1  to  estimate  the 
leachate  concentrations  for  a  number  of 
the  more  common  organic  toxicants 
which  we  have  found  in  a  number  of 
wastes  for  which  delisting  petitions 
have  been  submitted.  See  Table  I.  This 
table  estimates  the  concentration  of 
benzene,  benzo(a)pyrene,  methylene 
chloride,  toluene,  and  phenol  expected 
in  a  leachate  when  these  toxicants  are 
present  in  the  waste  at  1,  5,  la  and  100 
ppm.  All  of  the  pertinent  data  are 
included  so  that  these  calculations  can 
be  repeated  by  any  interested  party  ch- 
commenter.  Also,  examples  are 
provided  of  the  predicted  leachate 
concentrations  for  pentachlorobenzene 
and  phenol  as  it  varies  with 


■* Letter  report  from  Chris  Rieux  of  SAIC/|RB  lot. 
PoppiU  dated  |ut(  3, 1985. 


concentrations  in  the  waste.  (See 
Figures  1  and  2.) 

rV.  Persistence 

As  indicated  above,  the  Agency  will 
consider  degradation  of  organic  species, 
where  appropriate,  by  considering  three 
basic  steps: 

1.  identification  of  the  Appropriate 
mechanism  and  half-life: 

2.  estimation  of  transport  time  to  the 
receptor  and 

3.  calculation  of  the  number  of  decays 
and  adjusting  the  concentration  at  the 
receptor. 

The  particular  type  of  disposal 
scenario  considered  dictates  the 
degradation  mechanisms  to  be 
evaluated.  For  example,  if  a  compound 
is  known  to  have  a  particular  haU-life 
due  to  photolysis,  but  the  specific 
management  practice  being  considered 
is  landfiUing,  the  Agency  will  not  apply 


the  photolysis  degradation  mechanism 
since  it  is  highly  unlikely  that  the 
compound  would  encounter  light  On  the 
other  hand,  if  the  compound  is  also 
known  to  have  a  specific  hydrolysis 
half-life,  the  Agency  will  apply  tfiis 
degradation  mechanism  since  migration 
of  compounds  bom  landfills  assumes  an 
aqueous  mobile  phase  during  the  entire 
transport  time. 


Table  1.— Examples 

Compound! 

Oonoen- 

Mjmin 

<ppml 

SokMly 

Ow 
(PPN 

Banzan* 

Bonzsna 

Benzene 

1. 
5. 

ia 

loa 

1. 

5. 

10. 

loa 
1. 

178a 

1780. 

1780. 

178a 
JOOSb 
SKM 
M» 
J0O» 
1670a 

.038 

.963 

^120 

10M8 

BenzoWpyrene 

aiE-8 
ME-2 
4JE-2 

.357 

Table  1.— Examples— Continued 

Compounds 

Concen- 
Mjonaln 

•pST 

(ppml 

.  ■  ..  .        .  .   .  . 

MOTnyienv  cnKjniie.»».»»« 

wmwffmm  QnHinoe«.«»M.„ 

Methylene  cMdrtde « 

5. 

ia 

100. 

1. 

6. 

ia 

loa 

1. 

5. 

ia 

100. 

16700. 
1670a 

isToa 

535. 
535. 
535. 
536. 

03000. 

^o^6 

4.113 

21.142 

i>11 

TfAitnt 

M6 

Totwmt 

1  486 

TiAiana 

7.635 

Phenol' 

■1.800 
4.144 

0A37 

35.147 

■  When  eoUiMty  Is  very  high  the  pcedUad  leecheM  value 
mey  be  above  the  concaneelton  in  ttw  «msI*.  Comaraaty. 
when  0ie  concenOaliun  in  the  water  is  vary  N^  and 
aolubritty  is  low  the  pradcted  corKeraratton  may  be  above 
the  edubWy.  m  such  caaee  the  Agency  wH  assume  »«l 
either  alol  the  conetHuenl  leeches  out  o)  the  waste  or  that 
It  leaches  out  at  its  solubilily  raspecbvely. 

^Normaly  aotubOty  is  SKpressed  in  mg/l.  but  since  the 

Ky  ol  water  is  approgdmataiy  aquel  to  1,  sokMHy  in 

r  Is  a«praesed  here  in  ppm  tor  purpoeee  ct  oonsislsncy. 
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PREDICTED  LEACHATE  CONCENTRATION 


FOB  PENTACHL0ROBEN2ENE 


SOLUBILITY-0.24  M6A. 


AOI-0.6  MG/L 


FIGURE    1 


PREDICTED  LEACHATE  CONCENTRATION 


FOH    PHENOL 


10  20 

INTITAL  CONCShfTRATION  MG/L 


30 


SOLUBILITY-93000   MG/L 


BILLING  COOC  S5M-S0-C 


A0I-3.S  MG/L 


FIGURE    2 

BEST  COPY  AVAILABLE 
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Half-lives  of  many  of  the  Appendix 
Vin  hazardous  constituents  are 
available  from  EPA  publications  and  in 
the  open  literature.  In  cases  wher&the 
half-life  for  a  constituent  is  not  available 
or  the  half-life  is  long  [i.e..  three  or  more 
times  longer  than  the  transport  time),  the 
Agency  will  not  include  degradati<Mi  in 
its  assessment 

Transport  times  will  be  estimated  by 
assuming  the  shortest  amount  of  time 
that  might  reasonably  be  expected  for 
the  constituent  to  migrate  to  the 
receptor.  These  transport  times  will 
differ  depending  on  the  waste 
^  management  options  considered.  For 
example,  estimation  of  the  transport 
time  for  a  given  compound  to  a  receptor 
via  ground  water  will  differ  from  the 
time  expected  if  that  cpmpound  were  to 
travel  via  an  air  roate. 

In  the  case  of  landfiUing.  the  Agency  - 
assumes  immediate  release  of  the 
leachate  into  the  underlying  aquifer 
followed  by  ground-water  transport  at 
about  2  meters  pa  year.  This  provides  a 
total  transport  time  of  76  years  given  a 
compliance  point  152.4  meters  away. 
(See  February  26, 1985  Federal  Register.) 

The  Agency's  assumption  that  the 
leachate  is  immediately  released  to 
ground  water  is  consistent  with  the 
approach  that  was  adopted  in  the  final 
rule  for  the  use  of  the  VHS  model, 
published  else%vhere  in  today's  Federal 
Register,  and  is  conservative  since  it 
represents  the  worst-case.  While  this 
situation  is  a  worst-case,  the  Agency 
believes  it  is  reasonable  that  the 
leachate  can  enter  the  aquifer 
immediately  because  many  mnnicipal 
landfills  in  the  United  States  are 
situated  either  immediately  above  or 
actually  in  the  satm^ted  zone.  Based  on 
this  information,  the  Agency  feels  that 
the  Immediate  release  assumption  is 
justified. 

In  the  VHS  model,  the  Agency 
assumed  an  aquifer  dispersivity  of  2 
meters.  This  value  was  chosen  to 
represent  an  aquifer  that  is  acceptable 
for  drinking  water  and  yet  results  in  the 
minimum  dispersion  of  contaminants. 
Based  on  this  value,  a  reasonable  worst 
case  ground  water  velocity  can  be 
calculated  by  recognizing  that  a 
dispersivity  of  2  meters  corresponds  to 
an  aquifer  composed  of  somewhat 
permeable  material  such  as  a  mixture  of 
sand,  silt,  and  clay,  or  silty  sand,  etc. 
The  highest  ground-water  flows  that  can 
be  obtained  from  these  materials  is 
approximately  2  meters/year  under 
extreme  hydraulic  pressure.**  The 


'*  Lettw  raport  from  Z.  Saleem  of  SAIC/IRB  to ). 
Harris  dated  June  11, 1985. 


Agency,  therefore,  has  assumed  a 
velocity  of  2  meters  per  year  as  a 
reasonable  worst  case  for  ground-water 
flow. 

The  Agency  will  take  degradation 
mechanisms  into  account  if  there  is  s 
significant  likelihood  that  they  will 
occur  regardless  of  waste  treatment.  For 
example,  biodepvdation  might  be 
e)q>ected  to  occur  at  a  land  treatment 
imit.  There  may  also  be  cases  where 
biodegradation  does  not  occur,  however, 
because  the  waste  was  over-applied  and 
the  microbes  responsible  for  the 
degradation  were  overwhelmed.  The 
same  aigument  can  be  used  when 
wastes  are  landfilled.  Since 
biodegradation  may  not  always  occur 
the  Agency  beheves  it  inappropriate  to 
assume  that  it  will.  On  the  other  hand, 
when  ground-water  transport  is 
assumed  to  take  place  the  Agency  must 
take  hydrolysis  into  account  since  the 
contaminant  is  transported  by  water. 

V.  Use  of  Organic  Leachate 
Concentration  and  Degradation  in 
Making  Delisting  Decisions 

The  Agency  has  compiled  a  list  of 
compound  solubilities,  half-lives  (under 
various  conditions),  and  associated 
health-based  standards.  This  list,  which 
represents  the  Agency's  best  available 
data,  is  available  for  comment  in  the 
public  docket  to  today's  rulemaking.  The 
Agency  recognizes  that,  in  some  cases, 
values  for  all  parameters  needed  to 
make  a  delisting  evaluation  may  not  be 
available.  In  these  cases,  the  Agency 
will  make  every  effort  to  obtain  the 
necessary  information.  However,  if  data 
are  not  available,  the  Agency  will  either 
conduct  studies  to  develop  such 
information  or,  in  the  case  of  half-lives, 
ignore  such  effects.  The  Agency, 
therefore,  intends  to  develop  health- 
based  standards  for  all  Appendix  VIII 
hazardous  constituents  found  in 
petitioned  wastes  and  solub^y 
information.  The  Agency  may  choose, 
however,  not  to  develop  half-life 
information  if  there  is  a  substantial 
likelihood  that  the  particular  half-life  in 
question  will  be  very  long.  The  Agency 
will  imtially  approximate  the  half-life 
using  physical  chemical  properties  [i.e.. 
chemicals  with  similar  structures  have 
similar  properties  and  hence  behave 
similarly  in  the  environment).  The 
Agency  believes  this  is  reasonable  since 
ignoring  a  half-life  may  lead  to  a 
somewhat  more  conservative  outcome. 

In  order  to  estimate  the  amount  of  a 
given  organic  constituent  that  will  reach 
a  compliance  point,  the  following  data 
are  required: 

1.  The  identity  of  the  constituent; 

2.  the  concentration  of  the  constituent 
in  the  waste; 


3.  the  solubility  of  the  constituent; 

4.  the  quantity  of  waste  disposed; 

5.  the  half-life  of  the  constituent  in  the 
appropriate  media  or  under  the 
conditions  assumed  daring  transport. 

L  For  example,  if  it  is  detennined  that 
10  ppm  of  methylene  chloride  are 
present  in  3900  cubic  yards  of  waste, 
then  the  following  calculations  will 
estimate  the  amoimt  of  methylene 
chloride  that  wiD  reach  a  receptor  well 
500  feet  from  the  disposal  facility's 
boundary,  assuming  no  degradation 
occurs. 

A.  Calculating  the  leachate 
concentration: 

Cw=BO  *  C*  *  S' 

Cw=0.044  *  (10).»1  *  (1.87  *  10^ 

Cw=4.e0  mg/L 

B.  Using  the  VHS  model  "  to  estimate  the 

concentration  of  methylene  chloride  at  a 

compliance  point: 
C = Co  Erf  (Y7 Y) » Erf  (X/4(a  t  Y}-^ 

C= contaminant  concentration  at  the  receptor 

well  (point  of  compliance)  (mg/L): 
Co = contaminant  concentration  in  the 

leachate  (mg/L); 
Erf =error  function  (dimensionless); 
at = transverse  dispersivity =2  ra; 
Y= distance  to  the  receptor  well =152.4  ra 

(500  ft); 
Y=  facility  width  12.19  m  (40  ft) 
X= length  of  disposal  site  perpendicular  to 

ground  water  flow. 

X  calculation:  amount  of  waste=3800 
yd'=2982m» 

We  assume  the  waste  is  placed  in  a 
treach  12.1  m  wide  and  2.5  m  deep. 

volume =X  (12.2)  (2.5) 
2982 =X  (12.2)  (2.5) 
X=97.8m 

Insert  these  values  into  the  GLM 
equation: 

C=Co  ErfI12.2/(4(152.4))J  »Erfl97.8/ 

4(2(152.4))  1 
C=CoErf(.14)  Erf  (1.43) 
C>=C0(.159)(.968) 
C=Co  (.152) 

The  leachate  concentration  of 
methylene  chloride  at  the  receptor  well 
is  .152  times  the  predicted  leachate 
concentration: 

C=4.60  mg/L  (.152) 
C=ae09mg/L 

If  we  are  to  consider  the  degradation 
of  methylene  chloride,  the  potential  at 
the  compliance  point  may  be  less. 
Redding  et  al.  (1977)  '•  reported  a 


"See  the  Final  "Vertical  and  Horizootal  Spread 
Moder  published  elsewhere  in  today's  Fadatal 
Registvr. 

■*Radding,  S.&.  D.H.  Lin,  H.  L  Johnson,  and  T. 
MiB.  1977.  Re\'iew  of  the  environmental  fate  of 
selected  cfaenicals.  USEPA.  sao/5-77-aao. 


48960         Federal  Register  /  Vol.  50.  No.  229  /  Wednesday.  November  27.  1985  /  Proposed  Rules 


maximum  hydrolytic  half-life  for 
methylene  chloride  at  pH  7  and  25  *C  to 
be  704  years.  The  half-life  is  so  long  that 
it  %vill  not  greatly  affect  the  final 
concentration  of  methylene  chloride.  As 
explained  previously,  the  Agency  is 
assimiing  a  ground-water  velocity  of  2 
meters  per  year.  In  76  years,  methylene 
chloride  may  degrade  5  percent.  The 
final  estimated  concentration  would, 
therefore,  be  0.66  mg/L  at  the 
compliance  point.  Comparing  this  value 
to  the  health-based  standard  for 
methylene  chloride  (0.06  mg/L),  would 
indicate  that  the  levels  of  methylene 
chloride  in  the  waste  are  too  high  to 
allow  the  waste  to  be  delisted,  n.  If  1 
ppm  of  benzo(a)pyTene  is  present  in 
15,000  cubic  yards  of  waste,  the 
following  calculations  will  provide  an 
estimated  concentration  of 
benzo(a]pyrene  at  a  compliance  point: 

A.  Calculating  the  leachate 
concentration: 

Cw=BO  *  C?  *  SY 
Cw=2.14  •  10-*  (1)  (3.8  •  10"') 
Cw=M  *  10" •mg/L 

B.  Using  the  VHS  model: 

X  calculation: 

15,000  yd»=  11468  m» 

11468  =  X  (12.2  (2.5) 

X=378m 

C=Co  Erf  (12.2/4(152.4))  »Erf[378/ 

4(2(152.4))^ 
C=CoErf(.14)Erf(2J) 
C=Co  (.159)  (.999) 
C=Co  (.159) 

The  leachate  concentration  of 
benzo(a)pyrene  at  the  receptor  well  is 
.159  times  the  predicted  leachate 
concentration: 

C=8.1M0-»mg/L(.159) 
C=1.28*10-'ing/L 

Hydrolysis  would  not  be  considered 
here  as  a  form  of  degradation  because 
polycyclic  aromatic  hydrocarbons  do 
not  contain  groups  amenable  to 
hydrolysis.  In  particular,  hydrolysis  of 
benzo{a)pyrene  is  very  slow.  So  slow 
that  it  has  not  actually  been  determined. 
The  Agency,  therefore,  assumes  that  the 
half-life  is  so  long  that  it  would  not 
affect  the  predicted  receptor  value  of 
1.28  X  10"'  mg/L  Since  this  value  is  well 
below  the  health-based  standard  of  3  x 
10"* mg/L,  the  Agency  would  be  likely 
to  recommend  this  waste  for  delisting, 
given  that  there  are  no  other  hazardous 
constituents  in  the  waste. 

V.  Other  Disposal  Scenarios 

A.  Land  Treatment 

The  Agency  in  this  section  sets  forth 
the  basic  framework  that  will  be  used 
and  the  factors  that  will  be  considered 
in  the  evaluation  of  delisting  petitions 
for  wastes  which  have  a  hi^  likelihood 
of  being  land  treated.  The  Agency  has 


evaluated  the  following  fate  processes 
in  the  development  of  this  model: 

•  biodegradation 

•  transport  to  ground  water 

•  volatilization  to  the  atmosphere 
The  model  that  the  Agency  is 

proposing  today  is  based  on  the  premise 
that  the  waste  being  evaluated  is  placed 
on  the  land  (a  site)  to  a  depth  of  1  foot 
(0.3  m).  The  length  and  width  of  the  site 
are  equal  and  are  determined  by  the 
volume  of  waste.  The  Agency  will  use 
the  Vertical  and  Horizontal  Spread 
(VHS)  model  (See  50  FR  7882,  February 
26, 1985  and  the  Final  VHS  Model  Rule 
published  elsewhere  in  today's  Federal 
Register,  with  minor  modifications,  to 
simulate  mathematically  the  migration 
of  a  toxicant-bearing  leachate  from  the 
waste  into  an  underlying  aquifer  and  the 
subsequent  dilution  of  the  toxicant  due 
to  a  dispersion  within  the  aquifer.  The 
Agency  will  use  this  model  to  predict 
the  maximimi  concentration  of  the 
diluted  toxicants  at  a  compliance  point 
1,000  ft.  from  the  unit  boundary.  The 
waste  volume  and  leachate 
concentration  (as  determined  by  the 
Oily  Waste  EP  or  GLM)  are  the  only 
variables  needed  for  the  equation,  all 
other  parameters  are  fixed.  The  dilution 
factor  is  therefore  a  function  of  waste 
volume.  For  small  volumes  of  waste 
(<475  yd»)  the  dilution  factor  is 
approximately  six.  As  the  waste  volume 
increases,  the  dilution  factor  decreases 
so  that  for  a  waste  volume  of  32,000  yd', 
the  dilution  factor  is  approximately  two. 

As  discussed  below,  the  fate  of 
organic  constituents  in  a  land-treated 
waste  is  dependent  not  only  on  its 
intrinsic  physio-chemical  properties,  but 
also  on  the  specific  soil  and  climatic 
characteristics  of  the  site,  and  the 
method  and  frequency  of  application. 
For  certain  organic  constituents,  under 
certain  conditions,  volatilization  may  be 
a  significant  removal  mechanism. 
Consequently,  the  Agency  also  plans  to 
propose  an  Ambient  Air  Dispersion 
Model  (AADM)  to  assess  the  hazard 
posed  by  the  release  of  certain  volatile 
organic  compounds  (VOCs)  from  a  land 
treatment  site.  The  model  assumes  that 
100%  of  the  VOCs  are  available  for 
release.  Emissions  from  a  land  treatment 
facility  are  treated  as  if  they  arose  from 
an  upwind  virtual  point  source. 
Dispersion  in  the  cross-wind  and  the 
vertical  direction  are  governed  by  the 
Gaussian  plume  equations.  The  model 
predicts  the  ambient  air  concentration  at 
a  compliance  point  1000  ft  horn  the  unit 
boundary. 

Finally,  the  Agency  has  concluded 
that  biodegradation  is  not  an 
appropriate  factor  to  consider  in  the 
evaluation  of  delisting  petitions  for 
wastes  which  have  a  high  likelihood  of 


being  land  applied.  This  conclusion  is 
based  on  the  fact  that  biodegradation 
rates  are  highly  variable  and  dependent 
on  numerous  site  specific  factors  (such 
as  application  rate,  soil  type,  nutrient 
content,  etc.) 

These  points  will  be  discussed  in 
detail  in  the  following  sections.  An 
example  of  how  petitions  for  wastes 
which  have  a  high  likelihood  of  being 
land  applied  will  be  evaluated  follows 
that  discussion. 

1.  Land  Treatment — An  Overview. 
Land  treatment ,  also  called 
landfarming,  land  spreading,  or  soil 
incorporation,  is  one  method  applicable 
to  the  disposal  of  waste  with  high 
organic  content,  such  as  oily  waste  from 
petroleum  refineries.  Ideally,  this 
method  involves  the  controlled 
apphcation  of  waste  to  a  soil  system, 
llie  wastes  are  usually  applied  directly 
to  the  surface  or  mixed  with  the  top 
layer  of  soil  (0-1  ft.).»»The  intent  of  this 
method  is  to  allow  micro-organisms, 
naturally  present  in  the  soil,  to 
biodegrade  the  organic  constituents 
present  in  the  waste  into  non-toxic 
substances. 

Although  biodegradation  may  be  an 
important  mechanism  for  the  destruction 
of  certain  types  of  organic  constituents, 
transport  through  the  soil  column  or 
volatilization  to  the  atmosphere  may 
also  occur  to  a  considerable  extent.  The 
relative  rates  of  these  competitive 
processes  are  dependent  on  a  number  of 
chemical  or  site-specific  factors.  For 
instance,  the  Agency  has  evaluated, 
using  the  Seasonal  Soil  Compartment 
Model  (SESODLj.^the  environmental 
fate  of  a  number  of  classes  of  chemicals 
under  different  soil  and  climate 
conditions.  The  results  of  this  evaluation 
are  as  follows: 

•  volatilization  is  favored  for  those 
chemicals  with  large  Henry's  law 
constants  and  diffusion  rates. 
Volatilization  is  further  enhanced  by  dry 
conditions  and  porous  soils. 

•  migration  to  ground  water  is 
favored  for  chemicals  with  small 
Henry's  law  constants,  low  diffusion 
coefficients,  and  low  soil  adsorption 
coefficients. 

•  constituents  with  small  Henry's  law 
constants  and  high  adsorption 
coefficients  are  essentially  immobile  in 
the  soil  column. 


'•I-oehr.  R.C  Overcash,  M.R.,  foumalof 
Environmental  Engineering,  Vol  III,  No.  2.  pp  141- 
190  (April  1985). 

"  Bonarountas,  M.  and  Wagner,  J.M.,  (SESOIL). 
A  Seasonal  Soil  Compartment  Model,  EPA  Contract 
No.  68-01-6271  (1984)  and  Wagner,  J.,  ef.  al., 
"Potential  Fate  of  buried  Halogenated  Solvents  via 
"SESOn."  ",  draft  report  EPA  Contract  66-01-6271 
(1983). 
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Based  on  SESOIL,  85-100%  of  the 
volatile  orgonic  ceanpounds  (VOCa). 
(e.g.,  bemene,  U^uene,.  and  dilorinated 
solvejtts)  are  expected  to  volatilize  to 
tfce  atmosphere.  Conversely,  base/ 
neutrata  [e.g.,  polynuclear  aromatic 
hydrocarbfuis  [PNA»])  and  polar 
compotmds  [e.g..  phenols)  do  not  display 
an  appreciable  air  component.  In  fact, 
PNAs  appear  quite  hnmobile  in  the  soil 
coliann  while  phenols  appear  to  migrate 
quite  readily  to  ground  water.  The 
Agency,  therefore,  believes  it  is 
appropriate  to  consider  all  likely  fate 
processes  [i.e.,  biodegradation,  transport 
to  ground  water,  and  volatilization  to 
the  atmosphere]  in  the  evaluation  of  a 
delisting  petition  in  which  the  waste  has 
high  probability  of  being  land  applied. 
These  processes  will  be  discussed  in 
turn. 

2.  Biodegradation.  After  careful 
consideration,  the  Agency  has 
determined  that  biodegradation  is  not 
an  appropriate  factor  in  the  evaluation 
of  delisting  petitions  for  wastes  which 
have  a  high  likelihood  of  being  land 
treated.  The  basis  for  the  decision  is  the 
fact  that  biodegradation  rates  are 
dependent  on  variable  and 
unquantiHable  site-specific  factors. 

The  Agency  has  conducted  laboratory 
and  field  studies  to  identify,  evaluate, 
and  optimize  the  factors  which  influence 
the  biodegradability  of  oily  residues 
which  are  land  treated."  Factors  which 
have  been  shown  to  affect  the 
degradation  rates  of  organic 
constituents  in  the  soil  column  are 
waste  loading  rates,  the  oxygen  content 
of  the  soil,  the  nutrient  content  of  the 
soil  {i.e.,  nitrogen,  phosphorous,  and 
potassium),  pH.  temperature,  climatic 
factors,  and  soil  conditions.  The 
biodegradation  rates  for  organic  waste  . 
constituents  are,  therefore,  dependent 
on  both  chemical  specific  and  site- 
specific  factors.  In  order  that  no  adverse 
environmental  effects  result  from  land 
treatment  (such  as  migration  of  toxic 
organic  constituents  to  the  ground 
water),  biodegradation  rates  must 
compete  favorably  with  other  removal 
mechanisms  such  as  transport  through 
the  soil  column  [i.e.,  leaching)  and 
volatilization  to  the  atmosphere. 
Although  biodegradation  may  be  a 
significant  fate  process  for  the  removal 
of  certain  organic  constituents  applied 
to  soil  under  certain  conditions,  its 
extent  is  difficult  to  predict  because  the 


biodegradation  rate  is  dependent  aa  so 
many  site-specific  factors. 

The  conclusion  of  numerous  studies  ** 
was  that  maximization  of  the 
assimilative  capacity  of  the  soil  [e.g., 
biodegradation,  fixation,  etc.)  requires 
proper  design,  operation,  and 
management  of  the  fadUty.  Continuous 
monitoring  is  therefore  required  to 
determine  optimum  loading  rates, 
nutrient  content  and  proper  tillage 
intervals  so  as  to  maximize 
biodegradation  and  minimize  damage  to 
the  environment  caused  by  the 
uncontrolled  release  of  hazardous 
constitaents.  Althougb  biodegradation 
may  occur  to  a  considerable  extent  at  a 
well-managed  facility,  there  is  evidence 
to  show  that  organics  can  leach  from  a 
land  treatment  site  and  reach  the  ground 
water.  For  instance,  a  survey  ^  by  the 
American  Petroleum  Institute  (API)  of 
the  volume,  composition,  and  fate  of 
various  sohd  wastes  generated  by  the 
petroleum  refinery  industry  revealed 
higher  levels  of  organic  constituents,  as 
measured  by  TOC,  at  down-gradient 
wells  as  compared  to  up-gradient  wells. 
Results  of  anodier  study,  *^  in  which  a 
wastewater  treatment  sludge  from  a 
petroleum  refiner  was  applied  to  a  land 
treatment  site,  found  significantly  higher 
concentrations  of  extractable  orgzuiic 
material  in  &e  upper  six  inches  of  soil  in 
the  appbcation  area  (3000  ppm) 
compared  to  the  control  area  (140  ppm). 
A  comparison  of  the  relative  proportion 
of  the  various  polarity  classes  for  the 
extractable  organic  material  in  the 
application  area  to  that  of  the  control 
area  and  the  waste  itself  revealed  that 
the  application  area  soils  were  also 
much  richer  in  polar  organics  than  the 
waste,  indicating  that  some  oxidative 
degradation  occurred.  Significant 
accumulation  of  non-oxygenated  ^ 
aliphatic  and  aromatic  hydrocarbons, 
however,  was  also  measured.  Another 
study"  found  that  the  water  soluble 
fraction  (WSF)  of  an  AH  oil-water 
separator  sludge,  composed 
predominantly  of  mono-  and 
diaromatics  such  as  phenols  and 
naphthalenes,  presented  an  acute 
toxicity  hazard  to  soil  micro-organisms. 
As  a  group,  these  compounds  were  not 
easily  degradable  by  soil  micro- 
organisms and  may  be  extremely  mobile 
in  surface  soils  at  high  concentrations. 
This  study  also  foimd  that  excessive 
applications  of  both  refinery  and 
petroleum  sludges  to  sandy  soils, 
containing  even  low  concentrations  of 


"Brown,  K.W.,  Deoe!  Jr..  LE.,  andThoma*.  J.C 
"Land  TreaUbihty  of  Refinery  and  Pfetrocliemical 
Sludge*"  EPA-e00/2-«M)74  (1983),  and  Berkowitz. 
).B.,  et  aJ;  "Land  Treatment  Field  Studies,  Vol.  I 
Petroleum  Wastewater  Pond  Bottoms".  EPA-See/a- 
83-0S7a  (1983). 


"  See  footnote  17, 19  and  also  Fiiand8en.Cari, 
Pollution  Engineering,  pp.  55-57  [Feb.  1980). 
"  American  Petroleum  Institute  Survey  [1982). 
"See  footnote  21.  Berkowitz  el  al. 
"  See  footnote  21,  Brown  et  al. 


water  soluble  compoonds,  coold  readi . 
groimd  water. 

Furthermore,  results  of  an  informal 
Agency  survey  ••  (sent  to  93  land 
treatment  facilities)  on  current  land    v 
treatment  practices  revealed  that  onlyj 
12%  of  the  facilities  that  responded  to 
the  survey  (33  responded)  did  any 
ground-water  monitoring  and  only  3% 
did  any  Appendix  VIII  analyses  to 
support  the  claim  that  no  hazardous 
constituents  reached  the  groimd  water. 

EPA's  hazardous  waste  regulations  no 
longer  apply  to  the  waste  once  it  has 
been  delisted.  This  means  the  Agency 
no  longer  has  the  authority  to  enforce 
the  type  of  "good  management 
practices"  which  would  optimize 
biodegradation  and  ensure,  through 
ground-water  monitoring,  that  no 
leaching  of  hazardous  constituents  has 
occurred.  The  Agency,  for  the  reasons 
stated  above,  does  not  beHeve  that 
biodegradation  is  an  appropriate  factor 
to  consider  in  its  evaluation  of  delisting 
petitions  for  wastes  which  have  a  high 
likelihood  of  being  land  treated.  The 
Agency,  however,  solicits  comments  on 
this  assumption.  If  commenters  believe 
that  biodegradation  should  be 
considered,  we  request  that  comments 
be  provided  which  explain  how 
biodegradation  should  be  considered — 
quantified — in  the  Agency's  evaluation. 

3.  Transport  to  Ground  Water— Use  of 
the  VHS  Model  for  Land  Treatment 
Facilities.  The  Agency  is  today 
proposing  to  use  the  VHS  model  (see  50 
FR  7882,  February  28, 1985.  and  the 
"Final  VHS  Model"  Rules  published 
elsewhere  in  today's  Federal  Register) 
with  minor  modifications  to  model  the 
transport  of  a  hazardous  constituent  to  a 
point  of  compliance  (receptor  well).  The 
VHS  model  considers  three  basic  steps: 

•  generation  of  a  leachate  from  the 
waste; 

•  migration  of  the  leachate  to  an 
underlying  ground-water  aquifer;  and 

•  migration  of  ground  water  in  the 
aquifer  to  the  point  of  compliance 
(henceforth  assumed  to  be  a  nearby 
drinking  water  well). 

The  first  phase  of  the  model  uses  an 
appropriate  leach  test  for  metals  [i.e., 
oily  waste  EP]  to  generate  a  leachate 
value  or  the  GLM  (discussed  previously 
in  this  Appendix)  to  generate  a 
theoretical  (as  opposed  to  experimental) 
leachate  value  for  organic  constituents. 

The  second  phase  of  the  model 
estimates  the  attenuation  that  may 
occur  during  the  mi^^tion  of  the 
leachate  from  the  waste  to  ground 


"Letter  from  janie  Harris,  SAIC  to  Jim  Puppiti, 
April  19, 1985.  See  pul>iiG  docket  for  complete 
results. 
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water.  As  explained  in  the  final  notice 
on  the  VHS  model,  many  models 
evaluated  by  the  Agency  predict  no 
attenuation  at  all  since  eventually  a  soil 
will  become  saturated  and  unable  to 
adsorb  any  more  of  a  particular 
toxicant.  This  assumption  would  apply 
to  both  the  soil  under  a  landfill  and 
under  a  land  treatment  site.  The  Agency, 
therefore,  has  also  assumed  that  no 
attenuation  occurs  during  this  phase  of 
the  model  since  this  is  a  reasonable 
worst-case  characteristic  of  saturated 
soil  systems.  (See  the  preamble 
discussion  in  50  FR  7882,  February  26. 
1985,  for  a  more  detailed  discussion.) 

The  third,  and  most  complex  phase  of 
the  model  approximates  the  dispersion 
of  the  contaminants  in  a  drinking  water 
aquifer  in  the  vertical  and  horizontal 
direction  perpendicular  to  ground-water 
flow.  This  portion  of  the  model 
represents  a  continuous  source  of 
contamination  to  the  aquifer  while 
moving  at  a  steady  velocity  in  one 
direction;  the  contaminants  in  the 
aquifer  are  subject  to  spreading  in  the 
vertical  and  horizontal  directions 
perpendicular  to  the  flowpath. 
Oomenico  and  Palciauskas  have 
described  this  (VHS)  model  "  which  can 
be  expressed  by  the  following  equation: 
C  =  C.  erf  IZ/(2(a,Y)'^')]  erf  [X/(4(aTY)»»)J 
Where: 

Cy= Contaminant  concentration  at  the 

compliance  point  (mg/L) 
C«=  Contaminant  concentration  in  the 

ieachate  (mg/L) 
erf  =  Error  Function  (dimensionless) 
Z=Penetration  depth  of  Ieachate  into  the 

aquifer  (m) 
Y=Di8tance  from  disposal  site  to 

compliance  point  (m) 
X  =  Length  of  the  disposal  site  measured  in 
the  direction  perpendicular  to  the 
direction  of  ground-water  flow  (m) 
aT=Lateral  transverse  (horizontal) 

dispersivity  (m) 
ai=Vertical  dispersivity  (m) 
This  equation  has  three  basic  terms: 
the  initial  concentration  of  the 
contaminant  in  the  Ieachate  (0,).  a  term 
for  the  spreading  of  the  contaminant  in 
the  vertical  direction  (the  error  function 
term  in  Z),  and  a  term  for  the  spreading 
of  the  contaminant  in  the  horizontal 
direction  (the  error  function  term  in  X). 
To  use  the  VHS  ground-water  model,  all 
of  the  factors  must  be  specified  in  order 
to  calculate  C,,  the  contaminant 
concentration  expected  at  the 
compliance  point.  Specifically,  one  must 
identify  the  concentration  of  the 
contaminant  in  the  Ieachate  reaching  the 
aquifer,  the  transverse  and  vertical 
dispersivities  of  the  aquifer,  the  distance 
to  the  compliance  point,  the  maximum 


"Oomenico,  PA,  Paldauskas.  V.V,  Ground 
Water.  Vol.  20,  No.  3.  pp.  303-311  (1962). 


penetration  depth  of  the  Ieachate  into 
the  aquifer,  and  the  length  of  the  waste 
disposal  site.  As  discussed  in  the  "Final 
VHS  Model"  Rule  published  elsewhere 
in  today's  Federal  Register,  EPA  has 
selected  reasonable  worst-case  values 
for  many  of  these  parameters;  however, 
the  Ieachate  concentration  and  the  size 
of  the  disposal  site  (amount  of  waste) 
will  vary  with  each  delisting  petition.  A 
discussion  of  each  of  these  parameters 
follows,  including  our  rationale  for 
selecting  the  values  to  be  used  in  the 
model. 

a.  Leachate  Concentration.  The  first 
value  required  by  the  model  is  the 
contaminant  concentration  in  the 
leachate.  It  is  assumed  that  the 
concentration  of  the  contaminant  in  the 
leachate  is  equal  to  the  concentration  of 
the  contaminant  entering  the  underlying 
aquifer.  Results  from  the  oily  waste  EP 
for  metals  will  be  used  as  input  to  the 
equation  (/.e.,  C,).  For  organics,  the  GLM 
(discussed  earlier)  will  be  used  to 
calculate  a  theoretical  leachate 
concentration. 

b.  Dispersivity.  Dispersion  refers  to 
the  spreading  and  mixing  of 
contaminants  in  the  aquifer  caused  by 
both  molecular  di^sion  and 
"mechanical"  mixing  due  to  the 
microscopic  variation  in  velocities 
within  individual  pores  of  a  porous 
medium.  In  a  general  form,  this  can  be 
expressed  as: 

D,=*+D* 
Where: 

Di  =  Coefficient  of  hydrodynamic 

dispersion,  or  dispersion  coefficient 
o=  A  characteristic  of  the  porous  medium 

known  as  dynamic  dispersivity  or  simply 

dispersivity 
v= Average  linear  ground-water  velocity 
D*  =  Coefficient  of  molecular  diffusion  for 

the  solute  in  the  porous  medium 
I  =  A  subscript  which  refers  to  the  direction 

being  considered. 

The  molecular  di^usion  term  is  very 
small  in  comparison  to  the  mechanical 
mixing  term  and  is  normally 
disregarded.  Thus,  the  above  equation 
becomes:  Di=ai  v 

The  dispersivity  is  a  measure  of  the 
intrinsic  spreading  potential  of  the 
aquifer  which  controls  dilution  of  a 
contaminated  volume  of  water.  The 
dispersivity  can  be  described  by  the 
terms  ^  and  j  which  represent  the 
vertical  and  transverse  dispersivities, 
respectively.  As  discussed  in  the 
Agency's  "Final  VHS  Model  Rule" 
published  elsewhere  in  today's  Federal 
Register,  t  is  assigned  a  value  of  2  m  and 
I  is  assigned  a  value  of  0.2  m. 

c  Distance  to  well.  The  Agency  has 
selected  1.000  ft  (304.8  m]  for  the 
distance  fit>m  the  unit  boundary  to  the 
point  of  compliance  [i.e.,  a  drinking 


water  well).  This  distance  is  based  on 
an  informal  survey  **  of  93  land 
treatment  facilities.  Of  the  33  facilities 
which  responded  to  the  survey,  27% 
reported  the  nearest  drinking  water  well 
was  greater  than  5,000  ft.  away,  33% 
reported  the  closet  well  was  between 
1.000  and  5,000  ft.,  9%  reported  the 
closest  well  was  between  500-1,000  ft 
and  6%  reported  the  closest  well  was 
less  than  500  ft.  The  closest  well  was 
reported  to  be  200  ft.  away.  Of  the 
facilities  that  responded,  however,  25% 
of  the  facilities  either  said  they  did  not 
know  the  distance  to  the  nearest 
drinking  water  well,  or  gave  an 
ambiguous  answer. 

Although  the  respondents  gave  their 
estimate  of  the  distance  fi-om  the  facility 
boundary  to  the  nearest  drinking  water 
well,  the  Agency  will  apply  this  as  the 
distcmce  from  the  unit  to  the  nearest 
well.  This  is  because  the  unit  receiving 
the  petitioned  waste  may  be  near  the 
relevant  facility  boundary.  The  Agency 
believes  that  most  facilities  would  not 
treat  wastes  right  at  the  edge  of  their 
property,  however,  we  have  no 
information  with  which  to  estimate  the 
setback.  The  Agency  solicits  comment 
on  this  point. 

Although  1,000  ft.  is  not  the  absolute 
worst-case,  the  Agency  believes  it  is  a 
reasonable  worst-case  since  at  least  60% 
of  the  facilities  that  responded  to  the 
survey  had  a  drinking  water  well  no 
closer  than  1,000  ft.  to  the  facility.  In 
addition,  we  believe  that  some 
percentage  of  the  25%  that  did  not  know 
the  distance  to  the  closest  well,  or  gave 
an  ambiguous  answer  to  the  question 
are  also  closer  than  1000  ft  Thus,  a  large 
percentage  of  the  facilities  contacted 
had  wells  no  closer  than  1000  ft  In 
addition,  the  model  considers  not  only 
the  distance  from  the  unit  to  the  well 
(point  of  compliance)  but  also  its 
placement  The  model  assumes  that  the 
well  is  in  a  position  to  receive  the 
highest  concentration  of  the 
contaminant;  therefore,  the  placement 
assumptions  represents  a  worst-case. 
(Refer  to  the  "Final  VHS  Model"  Rule 
published  elsewhere  in  today's  Federal 
Register  the  discussion  of  the  VHS 
parameter  for  a  more  complete 
explanation  of  this  discussion.)  The 
Agency  specifically  solicits  comments 
on  the  choice  of  1,000  ft.  as  the  distance 
from  the  unit  boundary  to  a  compliance 
point. 

d.  Penetration  Depth  and  Unit 
Configuration.  The  aquifer  penetration 
depth  (Z)  and  the  unit  length  (X) 
perpendicular  to  ground-water  flow  are 
related  terms  and  jnust  be  considered 


"See  footnote  28. 
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together.  The  penetration  depth  of  the 
leachate  (Z).  or  mixing  zone,  is  the 
maximum  penetration  of  the  leachate 
into  the  aquifer  at  the  waste  boundary. 
This  value  is  a  function  of  the  width  of 
the  unit  (parallel  to  ground-water  flow 
(Y'))  and  the  dispersivity  of  the  aquifer 
in  the  vertical  direction.  Other  things 
being  equal  the  greater  the  unit  width 
(Y'l  the  greater  the  penetration  [Z]  will 
be.  The  penetration  depth  can  be 
described  by  the  formula  in  the  "Final 
VHS  Model"  Rule  published  elsewhere 
in  today's  Federal  Register 

Z  =  (a.Y')0.5 

where  Z  ie  the  penetration  depth  (m) 
and  Y'  is  the  width  of  the  unit  in  the 
direction  parallel  to  the  direction  of 
groundwater  flow. 

The  length  of  the  disposal  site  (X)  is  a 
fimction  of  the  quantity  of  waste 
disposed  and  the  placement  of  the  waste 
at  the  disposal  site.  The  amount  of 
waste  generated  annually  is  obtained 
directly  from  the  petition.  Waste 
placement,  however,  is  a  site-specific 
factor.  A  number  of  studies  reported  *• 
that  waste  is  normally  incorporated  info 
the  top  12  inches  of  the  soil  (the 
treatment  zone).  In  order  to  determine 
more  accurately  how  wastes  are  applied 
to  a  land  treatment  site,  the  Agency 
surveyed  '*>  93  land  treatment  faciUties. 
Of  the  facilities  surveyed,  11  supplied 
sufficient  information  to  calculate  a 
loading  rate  (wt./acre/unit  time).  Based 
on  the  waste  volume  generated  annually 
and  the  size  of  the  land  treatment 
facility,  the  waste  thickness  ranged  from 
a  half  an  inch  up  to  32  inches,  and  the 
mean  was  8.5  inches. 

The  Agency  has  decided  to  use  12 
inches  as  the  depth  of  the  unit.  Although 
this  is  not  a  worst-case  assumption,  the 
Agency  believes  it  is  a  reasonable  one. 
Using  a  much  smaller  value  for  the 
depth  of  the  site  would  result  in 
unreasonably  large  unit  sizes.'* 
Furthermore,  the  error  function  for  the  X 
term  approaches  one  as  the  unit  size 
approaches  10  acres.  This  means  that 
for  large  units,  the  model  will  be 
insensitive  to  the  unit  length  and 
consequently  the  X  term. 

The  size  of  all  land  treatment  facilities 
was  reported  in  units  of  acres.  The 
Agency  believes  that  the  dimension  of 
the  sites  are  highly  variable  and 
irregular;  therefore,  the  Agency  will 


«»  See  footnote  19. 

'<>  See  footnote  26. 

*'  Froni  this  survey,  the  median  facility  sire  that 
accepted  petroleum  waste  was  21  acres.  This  was  in 
good  agreement  with  the  19  acre  average  reported  in 
the  API  survey. 


assume  that  the  length  of  the  disposal 
site  perpendicular  to  ground-water  flow 
(X)  is  equal  to  the  width  of  the  unit 
parallel  to  ground-water  flow  (Y')  [i.e..  a 
square  configuration).  The  Agency 
believes  this  assumption  is  reasonable 
since  no  data  are  available  that  supports 
any  other  conHguration.  The  Agency 
specifically  solicits  comments  on  the 
choice  of  a  land  treatment  site 
configuration  which  is  square  and  one 
fool  deep. 

To  determine  the  length  of  the  unit 
(X),  the  Agency  will  divide  the  volume 
of  the  waste  by  1  ft.  and  take  the  square 
root  [J.e..  V=(X)(X)(1  ft.)].  To  further 
ensure  that  X  will  be  conservative;  (;.«., 
the  maximum  reasonable  amount  for 
each  generator),  the  Agency  will  use 
either  the  volume  of  waste  generated  by 
the  facility  annually  or  the  volume  of 
waste  discarded  at  the  time  of  disposal, 
whichever  is  greater.  This  is  very 
conservative  since  more  frequent 
disposal  probably  would  result  in  lower 
concentrations  at  the  well  due  to  a 
probable  decrease  in  concentration 
through  other  removal  mechanisms. 
Once  the  waste  has  been  delisted, 
however,  EPA's  hazardous  waste 
regulations  no  longer  apply,  and  we 
cannot  mandate  "best  management 
practices".  The  Agency  therefore 
believes  that  our  assumption  [i.e.,  the 
waste  will  be  disposed  of  no  more  than 
once  a  year)  is  reasonable. 

4.  Transport  to  the  Air— Ambient  Air 
Dispersion  Model  (AADMJ".  Organic 
constituents,  emitted  to  the  atmosphere 
from  land  treatment  facilities,  may 
present  a  signiBcant  hazard  to  human 
health.  In  the  evaluation  of  delisting 
petitions,  the  Agency  intends  to  assess 
the  magnitude  of  air  emissions  from 
waste  which  has  a  high  probability  of 
being  land  applied  in  order  to  ascertain 
whether  emission  rates  and  resultant 
ambient  air  concentrations  of  hazardous 
organic  constituents  will  exceed 
acceptable  health-based  ambient  air 
criteria  or  standards. 

The  Agency,  therefore,  is  proposing 
today  to  use  a  qualitative  and 
quantitative  approach  to  assess  this 
hazard.  The  approach  considers  the 
following  steps: 

•  release  of  organic  constituents  to 


'*  It  should  be  noted  that  the  Agency  is  currently 
developing  an  air  mode!  as  part  of  the  land  disposal 
ban  program.  EPA  has  decided  not  to  use  that 
model  at  this  lime  in  the  delisting  program  since  it  is 
not  yet  ready  for  use.  Once  that  approach  is 
promulgated,  however,  the  Agency  again  will 
consider  using  it  for  delisting. 


the  atmosphere  from  a  land  treatment 
facility  [i.e.,  emission  rate). 

•  dispersion  of  the  constituent  to  a 
point  of  compliance.  , 

The  general  form  of  the  equation  that 
governs  dispersion  can  be  expressed 


as: 


38 


16(20)(^ 


2irU(2»r)»ViU 


2J»0^ 
Uo-xu 


Where: 

C=coiicentration  at  the  compliance  point 

(mg/m^ 
Q=emi8aion  rate  (Mg/sec) 
L,=vertual  downwind  distance 
<rx=vertical  dispersion  coefficient 
u=wind  speed  (m/sec) 
^= frequency  that  wind  blows  from  sector  of 

interest 

This  equation  is  discussed  in  detail  in 
the  section  labeled  "dispersion". 

a.  Emission  Rate.  The  calculation  of 
an  air  emission  rate  (Q,  mg/sec)  is 
required  as  an  input  parameter  in  all  air 
dispersion  models.  The  release  of 
organic  constituents  to  the  atmosphere 
from  a  land  treatment  facility  is, 
however,  dependent  on  a  number  of 
site-specific  and  chemical  specific 
factors.  As  mentioned  previously,  the 
Agency  has  evaluated,  using  SESOIL. 
the  environmental  fate  of  a  number  of 
chemicals  (representing  different 
chemical  classes)  imder  different  soil 
and  climatic  conditions.  Based  on  this 
model,  the  Agency  has  determined  as  a 
reasonable  worst-case  that  85-100%  the 
of  VOCs  [e.g.,  benzene,  toluene, 
chlorinated  solvents)  applied  to  a  soil 
will  volatilize  to  the  atmosphere. 
According  to  SESOIL,  base/neutrals 
[e.g.,  PAHs)  and  polar  compounds  [e.g., 
phenols)  did  not  display  an  appreciable 
air  component. 

For  the  purpose  of  calculating  the 
emission  rate,  Q,  the  Agency  will 
assume  that  only  the  VOCs,  which  can 
be  measured  by  the  head  space  or  a 
purge  and  trap  method,  have  an 
appreciable  air  component  (See  SW- 
846,  Methods  5020  and  5030).  The  VOCs 
typically  foimd  in  waste  which  are  land 
applied  [e.g.,  petroleum  refinery  sludges) 
are  listed  in  Table  II.  The  Agency  will 
further  assume  that  100%  of  the  VOCs 
will  be  lost  to  the  atmosphere  over  the 
course  of  a  year. 


"  Hwang.  S.T..  "Land  Disposal  Toxic  Air 
Emissions  Evaluation  Guideline",  OSW  (1961).  and 
Turner.  Bruce  0.,  "Workbook  of  Atmospheric 
Dispersion  Estimates",  U.S.  Department  of  Health. 
Education,  and  Welfare  (revised.  1969). 
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Table  II.— volatile  Orqaunc  Compounds 


benzene 
cartwn  dsuMde 
Ct)lofotonn 
1.2-<Mira>noethsne 
1.2-(ictitoroethane 
1.4.<jioxane 
emy<  benzene 
mettiyt  e«V  ketone 
lotuene 


The  Agency  does  not  believe  that  this 
assumption  is  inconsistant  with  the  use 
of  the  VHS  land  treatment  ground  water 
scenario.  As  discussed  previously  in  this 
Appendix,  the  fate  of  an  organic 
constituent  in  a  landtreated  waste  is 
dependent  not  only  on  its  intrinsic 
physio-chemical  properties,  but  also  on 
the  speciHc  soil  and  climatic 
characteristics  of  the  site,  and  the 
method  and  frequency  of  application.  In 
essence,  the  Agency  is  modeling  two 
different  worst-case  scenarios:  one  in 
which  soil,  clhnatic.  and  apphcation 
conditions  optimize  air  release,  the  other 
in  which  ground  water  release  is 
optimized. 

Laboratory  studies  "^have  shown  that 
the  hydrocarbon  concentration  in  air, 
from  land  treatment  of  petroleum 
refinery  sludge,  is  at  a  maximum  during 
and  immediately  following  sludge 
apphcation.  The  concentration  dropped 
to  less  than  50%  of  its  maximum  value 
within  two  hours  of  application.  The 
emission  rates  would  also  be  expected 
to  show  a  similar  trend.  SESOIL 
predicted  that  the  volatilization  half-life 
for  benzene,  from  a  land  treatment 
faciUty,  applied  all  at  once,  is  9  days. 
Thus.  98%  of  benzene  applied  to  the  soil 
will  have  volatilized  within  54  days, 
[i.e.,  calculated  from  the  first-order  rate 
equation.  In  (C/Co)=  -kt). 

Another  model  also  predicts  *  that 


"Wetherold,  R.G..  elaJ..  "Laboratory  Assessment 
of  Potential  Hydrocarbon  Emissions  from  Land 
Treatment  of  Refinery  Oily  Sludges,  Phase  II. 
"Prepared  for  the  American  Petroleum  Institute. 
DCN  21(HK»-03  (1983)  and  Streebin,  LE..  et  a/.. 
"Land  Treatment  of  Petroleum  Refinery  Sludges" 
EPA-600/2-»*-193  (1985). 

"ICF,  Inc..  -nie  RCFA  Risk-Cost  Analysis  Model 
Ptiase  ID  Report.  Appendices".  Submitted  to  Ofrice 
of  Solid  Waste.  Economic  Analysis  Branch  (1984). 


the  majority  of  the  release  of  a  volatile 
chemical  occurs  within  50  days  after 
application  and  that  the  rate  of 
volatilization  steadily  decreases  over 
time.  If  one  assumes  a  constant  waste 
volume  applied  to  a  land  treatment  site 
per  year,  then  as  the  application  rate 
(number  of  times  applied/yr)  increases, 
the  loading  rate  (Kg  of  sludge/ 
application)  will  decrease  and 
consequently,  the  emission  rate  will 
likewise  decrease.  As  the  application 
rate  increases,  therefore,  instead  of 
having  one  high  emission  rate  followed 
by  a  rapid  decrease,  one  would  instead 
have  pulses  of  smaller  release  rates 
followed  by  smaller  decreases  until  the 
release  rate  Q,  becomes  constant.  Thus, 
averaging  the  release  rate  over  the 
course  of  a  year  yields: 

Q=lC,HWl/3.15xiO'8ec 
where: 

Q=  emission  rate,  mg/sec 
C|= concentration  of  constituent  i,  in  mg/Ks 
W= weight  of  sludge  in  Kg 
and  3.15  x  10'  is  the  number  of  seconds  in  a 
year. 

Thus,  the  Agency  will  use  this 
equation  to  calculate  the  emission  rate; 
both  Ci  and  W  will  be  taken  directly 
from  the  petition.  It  should  be  noted  that 
the  Agency  believes  that  for  most 
constituents,  photolysis  or  photo- 
oxidation  rates  will  be  small  compared 
to  the  time  necessary  for  the  constituent 
to  travel  from  the  site  to  an  appropriate 
compliance  point.  The  Agency  may 
consider  photolysis  or  photo-oxidation 
in  cases  where  the  half-lives  of 
degradation  are  small  in  comparison  to 
the  fransport  time. 

b.  Dispersion.  The  Agency  is 
proposing  today  to  use  a  steady-state, 
Gaussian  plume  model  to  predict  the 
concentrations  of  organic  constituents 
released  from  a  land  treatment  unit.  The 
model  makes  the  following  general 
assumptions: 

•  the  emission  rate  is  constant  firom 
day  to  day  and  hour  to  hour  so  that  an 
annual  average  concentration  can  be 
calculated; 

•  emissions  from  a  Idnd  treatment 
unit  are  treated  as  if  they  arose  from  an 
upwind  virtual  point  source  with 


emissions  occurring  at  ground  leyel 
(assumes  no  plume  rise); 

•  no  atmospheric  destruction  or 
decay  occurs; 

•  assumes  one  stable  meteorological 
dispersion;  and 

•  as  described  previously  in  this 
Appendix,  the  waste  is  assumed  to  be 
applied  to  a  depth  of  12  inches  and  the 
width  of  the  unit  is  equal  to  the  length. 

The  general  form  of  the  equation 
becomes: 

Z03Qt 

c  = 

L,<r,u 

where: 

C= concentration  at  the  compliance  point 

mg/m,) 
Q^emission  rate  (mg/sec) 
L,= virtual  downwind  distance  to  receptor 

(m) 
<r,=  vertical  dispersion  coe^cient 
u=wind  speed  (m/sec) 
0= frequency  that  wind  bk>ws  from  the  sector 

of  interest. 

These  terms  are  described  below. 

Emission  Rate— The  calculation  of  the 
emission  rate,  Q  has  been  described 
previously  in  this  Appendix.  As  noted, 
only  VOCs  are  considered  to  have  an  air 
component;  Q  is  a  function  of  the 
amount  of  waste  disposed  per  year  and 
the  concentration  of  the  VOC  contained 
within  the  waste. 

Virtual  Downwind  Distance— As 
stated  previously,  the  model  treats  the 
emissions  of  a  land  freatment  unit  as  if 
they  resulted  from  an  upwind  point 
source.  The  virtual  point  source 
approach  hypothesizes  a  point  source 
located  at  an  appropriate  distance 
upwind  such  that  the  horizontal 
dispersion  at  the  unit  is  equal  to  the  unit 
width.  (See  Figure  1.)  The  horizontal 
dispersion  downwind  of  the  unit  can 
then  be  simulated  as  if  all  the  unit 
emissions  were  being  emitted  from  a 
virtual  point  source.  Lv  can  be 
calculated  by  the  folh)wing  equation: 

Lv=L-i-L' 
where, 

L=  the  distance  from  the  unit  center  to  the 
receptor  (denned  below) 
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|ure  1:    Dispersion  of  VOCs  from  a  Land  Treatment  Site  Using  the  Virtual  Point 
Source  Approach 


site 


Virtual 
point  Bourcc 


Coaipllancc 
point 


1 


3P4.8tB  (1000  ft.)    frow  boundaiy  to  cowpllMcc  point 
L=(X/2)  ♦  304.8m ^ 


L'=2.5<X) 


Lv  =  L*»  L 


Tki 


Ambient  Air  Dispersion  Model  assumes  a  si|uarc  confisurca  sHc  so  that  the  length  is  c^al  to  the  width. 


L'=the  distance  upwind  that  a  point  source 
would  have  to  be  located  to  have  the  same 
horizontal  dispersion  as  is  inherent  in  the 
source 

L'  can  be  calculated  by  the  following 
equation 


U  ^—      cot  (22.5/2) =2.5X 
2 


where  X=the  width  of  the  unit  as  described 
in  the  VHS  section  [i.e.,  waste  volume, 
m'=(X)(X)(0.3m). 

The  Agency  has  selected  1,000  ft 
(304.8  m]  for  the  distance  from  a  unit 
boundary  to  a  receptor.  The  Agency 
conducted  an  informal  survey  to 
determine  the  average  distance  from  the 
waste  boundary  to  a  human  dwelling.  •• 
Surveys  were  sent  to  93  land  treatment 
facilities.  Of  the  facilities  that  responded 
to  this  section  of  the  survey  (32),  12.4% 
of  the  facilities  were  within  500  ft.  of  a 
human  dwelling,  9.4%  were  between 
500-1,000  ft.,  34.3%  were  within  1000  to 
2500  ft.  and  43.8%  were  2500  ft.  or 


greater.  Of  the  four  facilities  closer  than 
500  ft.,  however,  two  were  within  200  ft 
and  one  was  within  300  ft.  of  a  human 
dwelling.  The  Agency,  therefore, 
considers  1,000  ft  to  be  a  reasonable 
worst-case  assumption.  The  Agency 
specifically  solicits  comments  on  this 
assumption. 

L,  the  distance  from  the  unit  center  to 
the  receptor  is,  therefore: 

L=P(/2)-|- 304.8  m 

where  M  and  X  are  in  meters. 

It  should  be  pointed  out  that  one 
limitation  of  this  model  is  that  the 
source  width  should  be  no  greater  than 
0.4L,  i.e.,  2L  tan(22.5/2).  (This  is  a 
mathematical  consequence  of  assuming 
16  point  wind  directions.)  For  facilities 
larger  than  23,200  m*  (about  5.7  acres), 
this  restriction  is  exceeded.  In  general, 
the  degree  of  overprediction  is  a 
function  of  meteorologic  stability,  the 
orientation  of  the  receptor  with  respect 
to  the  area  source,  and  the  mean  wind 
direction.  The  degree  of  overprediction 


near  the  area  source,  however,  rarely 
exceeds  about  30  percent " 

Vertical  Dispersion  Coefficient  •* — 
Once  the  plume  has  been  released  from 
the  virtual  point  source,  dispersion  will 
occur  in  three  directions.  Dispersion  in 
the  downwind  direction,  y,  will  be 
proportional  to  the  mean  wind  speed. 
Dispersion  in  the  crosswind  direction.  X 
and  in  the  vertical  direction.  Z.  will  be 
governed  by  Gaussian  plume 
equations.  ^  For  purposes  of  this  model. 
<rs  is  assumed  to  be  unity.  ** 


**See  footnote  26. 


*^"Indiutrial  Source  Complex  (ISC)  Dispersion 
Model  Users'  Guide".  VoL  1.  EPA-4S0/4-79-090 
(1979). 

**See  footnotes  34,  36,  and  Gordon.  Steven  L 
Computer  Modeling  in  Environmental  Planning. 
Van  Nostrand  Reinhold  Company.  N.Y.  pp.  84-114 
(1985);  Baridan,  R.J.,  et  al,  'The  Atmospheric 
Transport  Model  for  Toxic  Substances  (ATM- 
TOX)",  ORNL/CSD-94  (1984);  and  "OAQPS 
Guideline  Series,  Guideline  on  Air  Quality  Models". 
EPA-450/2-78-027  (1978)  for  general  information. 

**(r,  and  tr,  are  standard  deviations  of  the  plume 
concentration  distributed  along  the  x  and  z  axis, 
respectively. 

*Wind  roses,  statistical  descriptions  of  wind 
behavior,  are  used  to  show  with  vectors  the 
frequency  in  which  the  wind  blows  in  each 

CoottaMwd 
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The  dispersioa  coefficients  vary  with 
downwind  distance  and  stability 
class.  **  The  stability  class  F  is 
considered  moderately  stable.  The  use 
of  stability  class  F  will  result  in  the  least 
dispersion  and.  hence,  will  be  used  in  all 
calculations  since  it  is  most 
conservative. 

The  following  equation  can  be  used  to 
calculate  <r,.  assuming  a  stability  class 
ofF:« 

or,=aL* 
where: 

or, = vertical  dispersion  coefficient  (m) 
Ls  distance  from  center  of  facility  to  receptor 
(Km)  and  a.b  are  taken  from  Table  IH: 

Table  III 


MKm» 

a 

b 

OlOtoClM 

15.208 
14.457 

lases 

1&983 
14.8?3 
16.1*7 
17436 

^^861 

27.074 
34.210 

0J15S8 
a78407 
088466 
0163ZZ7 
0154508 
Ob«6480 
0.41507 
0.32681 
0^7436 
0.21716 

0  *1  IB  0  70 

0  71  IB  1  OD 

101  ID?  no 

*oi  kisno 

301  IB  TOO 

701IBlgOO 

1S01  k>»ao 

30.01  ID  so  00 

^80  00 

Wind  Speed— A  wind  speed  of  2-3  m/ 
sec  is  associated  with  stability  class  F. 
A  wind  speed  of  2  m/sec  will  be  used  in 
all  calculations  since  it  is  The  most 
conservative  assumptioo.^ 

Frequency— The  Climatic  Atlas  of  the 
United  States  compiles  information  on 
the  frequency  that  the  wind  blows  from 
various  directions  for  many  U.S.  cities. 
As  reported  by  Hwang,  **  an  average 
value  of  0.15  is  normally  assumed. 

5.  Sample  Calculations,  a.  Ground- 
water Scenario.  To  demonstrate  how  the 
land  treatment  model  works,  the 
following  example  is  provided. 

A  refinery  generates  2892  kkg  of 
waste  per  year  containing  20  ppm  of 
benzene.  Calculate  the  concentration  (in 
both  air  and  ground  water]  at  a  receptor 
1.000  ft  (304.  8  m)  from  the  unit 
boundary: 

2892  kkg/1.9  kkg/m'=2430  m»=(3178  yd  ^ 
(When  no  density  information  is  provided, 
the  Agency  normally  assumes  that  a  ton  is 
equal  to  a  yd^ 


The  dimension  of  the  site,  is  assumed 
to  be  a  square,  1  ft.  (0.3  m)  deep;  thus: 

2430m»=(X)M0-3m) 
X=g0m(293ft.) 

Since  the  unit  is  square,  X=Y',  the 
generalized  form  of  the  VHS  model  is: 

(1)  Cy=C  erf  IZ/(2(a.  Y)  *»)]  erf  [X(4 

(2)  and  Z=(a.  Y  )*»or  Z=(0.2Y  )*» 
for  a  90  mxSO  mxO.3  m  site. 

Z=((0.2}(90m)]»»=4.2m 

Making  the  substitutions  in  equation 
(1)  yields: 

Cy=C  erf  (<IZ7]  erf  (ftSl) 
Cy=C.  (0.30)  (080) 
Cy=C(0.24) 

Thus,  the  predicted  concentration  at 
the  receptor  well  would  be  0.24  times 
the  predicted  leachate  calculation.  The 
predicted  leachate  concentration,  from 
theGLMis: 

(4)    C,=(U)44{C)»»*S<»» 

C.=0.044{20)*''(1800)»» 
Co =3.5  ppm 

SO  the  predicted  concentration  of 
benzene  at  the  well  would  be: 

Cy=(3.5)  (0.24) 
Cy=0.84  ppm 

b.  Air  Scenario.  To  calculate  the  air 
concentration  at  a  receptor  304.8  m 
(1,000  ft.)  downgradient  firom  the  unit 
boundary,  the  following  equation  should 
be  used: 


(5)    C    = 


16  (2Q)  4 


2m  Lv  (2ir)"»r.u 


(2-03)  Q  » 
Lv  (r,n 


directioa  at  each  speed  and  with  each  stability 
class.  If  the  wind  directions  are  taken  as  16  points 
and  it  is  assumed  that  the  wind  directions  within 
each  sector  are  distributed  randomJy  over  the  year, 
it  can  be  assumed  that  the  constituent  is  uniformly 
distributed  in  the  horizontal  direction  in  each 
sector,  hence  o^,  is  unity. 

"The  stability  class  is  a  meteorologic 
classification  of  the  atmospheric  properties  as  they 
relate  to  the  dispersion  of  airtKMne  materials;  they 
are  rated  from  A.  extremely  unstable  up  to  F, 
moderately  stable. 

"See  footnote  35. 

'^  See  footnote  33.  Tamer,  Bruce  D. 

**See  footnote  33. 


and 

(6)    Q=C,W/3JxlO'seo 

Where  Q  is  the  concentration  of 
constituent  in  the  waste  in  ppm  (mg/kg) 
and  W  is  the  amomit  of  waste  disposed 
of  in  one  year  in  Kg. 


/   20l7«   V 

Q=(-— J    (2-WxlO»kg)/(3.lSxlO»sec) 


Q=1.83mg/sec 

Lv,  the  distance  from  the  virtual  point 
source  to  the  receptor  is: 

(7)  Lv=L  +  L' 
and 

(8)  L'=2,3(X) 

Where  X  is  the  width  of  the  site  and  L'  w 
the  distance  from  the  center  of  the  unit 
to  the  virtual  point  source.  Then 

L'+(2.5)(90)=22Sm 
and 


X 

L  =  —  +30«.a 

2 


L=90/2+ 304.8 

L=350m 

Then, 

Lv=225m+350m 
and  Lv= 575  m 


z,  the  vertical  dispersion  coefficient  can 
be  calculated  from  ,=aL*.  Using  Table 
ni,  a=32.1,  b=0.81,  and  L  is  in  Km. 
Then, 

,=14.4(0.35)  "• 
,=6J 

Now,  0.  the  frequency,  is  assumed  to  be 
0.15  and  u.  the  wind  speed  is  assumed  to 
be  2.0  m/sec.  Substituting  into  equation 
(5)  yields: 


C  = 


(2.03)  (1.83)  (0.15) 
(5751  (M  (2) 


0=7.69x10  »mg/m» 

This  then  is  the  predicted  air 
concentration,  1,000  ft.  from  the  unit 
boundary. 

For  the  reasons  set  out  in  the 
Preamble,  40  CFR  281  is  proposed  to  Be 
amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1008,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905,  6912(8),  6921,  and  6922]. 

2.  In  Appendix  IX,  add  the  following 
wastestreams  in  alphabetical  order  to 
Table  1: 

Appendix  IX— Wastes  Excluded  Under 
S§260iW  and  260.22. 

Tabi^  1.— Wastes  Excuioeo  From  Non- 
specific SOIMCES 


FaeNly 


aUSyVNt 
Company. 


Cinlon, 
indana. 


Waste  daacription 


kndnerator  scnjbtar  IquUi, 
and  aaWs  saming  ftom 
Ihoaa  liquids. 
troni  the  btvning  o« 
•otvents  (EPA  Hazvdous 
Wasle  Nos.  RXH,  F003, 
and  F005)  contained  m  an 
onsMe  lagoon  and  soids  re- 
tention area  on  [dale  tt 
piMcation]  and  any  new 
•quids  generated  after 
[date  o  pubkcaHonl. 
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Table  1.— Wastes  Excluded  From  Non- 
specific Sources— Continued 


Facifrty 

Address 

Waste  description 

Ganaral 

Shfsveport. 

Wasiawatar             traatmani 

Electric 

Louisiana. 

skidgss    (EPA    Hazardous 

Cotrvar^. 

Waste  No.  F006)  generated 
from  electroptating  oper- 
ations and  contained  m  lour 

[date  of  puMcationj. 

Waterloo 

Pocahontas. 

Wastewater              traatmenl 

Industries. 

Arkansas. 

sludges    (EPA    Hazardous 

Waste  No.  FtXW)  generated 

(rorn     eleclroplating     oper- 

ations alter  dewatenng  and 

held    onsite   on    [date   of 

publication}  and  any  such 

sludge  generated  (alter 
dewatenng)  after  [date  o< 

(FR  Doc.  85-27068  Filed  11-26-85;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  547,  548, 549,  563,  569a, 
569b,  and  569c 

[No.  85-1007] 

Conservators  and  Receivers 

Dated:  November  8, 1985. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  ProfMjsed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  in  its  own  right  and  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSLIC"  or  "Corporation"),  is  proposing 
extensive  revisions  to  its  regulations 
governing  the  conservatorship  and 
receivership  of  associations  chartered 
by  the  Board  or  the  accounts  of  which 
are  insured  by  the  Corporation. 
DATE:  Comments  must  be  received  by 
January  28, 1986. 

ADDRESS:  Director,  Information  Services 
Section,  Office  of  the  Secretariat. 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  N.W..  Washington,  D.C.  20552. 
Public  comments  received  on  this 
proposal  will  be  available  for  public 
inspection  at  this  address. 

RM  FURTHER  INFORMATION  CONTACT: 

Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSLIC.  Office  of  General 
Counsel,  (202)  377-6428;  F.  Clement 
Dinsmore,  Senior  Attorney  for  FSLIC. 
Office  of  General  Counsel,  (202)  377- 
7051;  Terrill  A.  Rupp,  Attorney,  Office  of 
General  Counsel  (202)  377-6773;  or  Mary 
Rawlings-Milton,  Chief  Paralegal  for 
FSUC  Attorneys.  Office  of  General 
Counsel  (202)  377-7048;  Federal  Home 
Loan  Bank  Board,  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 

1.  Intioduction 

Under  the  proposed  revisions  the 
Board  will  unify  appointment  of  receiver 
procedures  for  state  and  federal 
institutions,  adopt  procedures  for 
appointment  of  receivers  under 
§  406(c)(1)(B)  of  the  National  Housing 
Act  ("NHA"),  and  address  many 
issues — including  priorities  in 
liquidation  and  participation  interests  in 
liquidation — which  are  absent  from  or 
inadequately  covered  in  the  present 
regulations.  In  recent  receiverships  and 
conservatorships,  the  Board  has 
addressed  such  issues  by  Resolution  on  a 
case-by-case  basis.  The  proposed 
regulations  provide  for  new  rules  of 
general  applicability  in  these  areas, 
clarify  existing  provisions,  and 
reorganize  and  recodify  all  regulations 
governing  conservatorships  and 
receiverships. 


Pursuant  to  section  5(d)(ll)  of  the 
Home  Owners'  Loan  Act  of  1933.  as 
amended.  ("HOLA")  12  U.S.C. 
1464(d)(ll).  the  Board  has  plenary 
authority  to  make  rules  and  regulations 
for  federally  chartered  associations  in 
conservatorship  or  receivership,  for  the 
conduct  of  conservatorships  and 
receiverships,  and  for  the  liquidation 
and  dissolution  of  such  associations. 
Pursuant  to  section  406(c)(3)(A)  NHA.  12 
U.S.C.  1729(c)(3)(A),  the  provisions  of 
section  5(d)(ll)  HOLA  are  applicable  to 
a  State-chartered  insured  institution  for 
which  the  Board  has  appointed  the 
FSLIC  as  conservator  or  receiver  "in  the 
same  manner  and  to  the  same  extent  as 
if  such  (State-charteredJ  institution  were 
a  Federal  association.  .  .  ." 

Congress  has  twice  amended  section 
5(d)  HOLA  to  enlarge  the  Board's  power 
to  regulate  conservatorships  and 
receiverships.  Originally,  the  1933 
version  of  section  5(d)  provided  that 
"The  Board  shall  have  full  power  to' 
provide  in  the  rules  and  regulations  .  .  . 
for  the  liquidation  of  such  associations 
.  .  .  including  the  power  to  appoint  a 
conservator  or  receiver.  .  .  ."  Home 
Owners'  Loan  Act  of  1933,  Pub.  L  No. 
73-43.  section  5(d).  48  Stat.  132  (1933). 
The  original  powers  were  clarified  in 
1954.  'The  Board  shall  have  power  to 
make  rules  and  regulations  for  the 
reorganization,  merger,  and  liquidation 
of  Federal  associations  and  for  such 
associations  in  conservatorship  and 
receivership  and  for  the  conduct  of 
conservatorship,  and  receiverships." 
Housing  Act  of  1954.  Pub.  L.  No.  83-560. 
section  503(2),  68  Stat.  590  (1954). 

In  1966,  Congress  recognized  that  "it 
is  essential  that  the  Federal  supervisory 
agencies  have  the  statutory  and 
administrative  facility  to  move  quickly 
and  effectively  to  require  adherence  to 
the  law  and  cessation  and  corrections  of 
imsafe  or  improper  practices."  S.  Rep. 
No.  1482.  89th  Cong.,  2nd  Sess., 
reprinted  in  1966  U.S.  Code.  Cong.  &  Ad. 
News  3532,  3536.  To  this  end.  Congress 
altered  provisions  concerning  the 
grounds  of  appointment  and  challenges 
to  appointment  and  enacted  section 
5(d)(ll)  in  its  present  form.  Financial 
Institutions  Supervisory  Act  of  1966, 
Pub.  L  No.  87-695.  section  101(a).  80 
Stat.  1028  (1966).  The  broad  powers 
restated  and  amplified  in  the  1966 
amendment  authorize  the  Board's 
present  legislative  rulemaking  authority 
under  HOLA. 

In  1968,  by  the  enactment  of  section 
406(c)(3)  NHA.  Congress  extended  the 
Board's  regulatory  powers  to  include 
authority  to  issue  similar  legislative 
regulations  for  the  receivership  and 
liquidation  of  State-chartered 
institutions.  Bank  Protection  Act  of  1968. 


Pub.  L  No.  90-389,  section  6.  82  Stat.  294 
(1968).  Congress  based  this  extension  of 
regulatory  powers  on  the  FSLIC's  "vital 
interest  in  seeing  that  the  liquidation  of 
the  [State-chartered]  association 
proceeds  in  an  orderly  manner."  S.  Rep. 
No.  1263, 90th  Cong.,  2d  Sess..  reprinted 
in  1968  U.S.  Code  Cong,  ft  Ad.  news 
2530.2531.* 

These  grants  of  statutory  authority  are 
not  less  broad  than  those  conferred 
upon  the  Board  by  section  5(a)  HOLA, 
12  U.S.C.  1464(a),  which  the  United 
States  Supreme  Court  regards  as 
authorizing  the  Board  to  govern  "the 
powers  and  operations  of  every  federal 
savings  and  loan  association  from  its 
cradle  to  its.  corporate  grave."  Fidelity 
Federal  Savings  and  Loan  Association 
V.  de  la  Cuesta.  458  U.S.  141, 145  (1982). 
citing  People  v.  Coast  Federal  Savings 
and  Loan  Association,  98  F.  Supp.  311. 
316  (S.D.  Cal.  1951).* 

For  the  last  fifty  years.  Congress  has 
consistently  acted  to  protect  the  welfare 
of  depositors,  the  credibihty  of  the 
nation's  financial  institutions,  and  the 
soundness  of  the  FSLIC  reserves,  by 
granting  the  Board  increasing  authority 
over  associations  in  conservatorship  or 
receivership,  and  the  authority  to  engage 
in  legislative  rulemaking  concerning  the 
receivership,  liquidation,  and  dissolution 
of  insured  institutions. 

Accordingly,  the  Board  has 
determined  that  the  proposed 
conservatorship  and  receivership 
regulations  are  within  the  Board's 
statutory  authority  under  section 
5(d)(ll)  HOLA  and  section  406(c)(3) 
NHA. 

2.  General  Stnictiue 

Existing  regulations,  codified  in  the 
Rules  and  Regulations  for  the  Federal 
savings  and  loan  system,  provide  for  the 
appointment  of  conservators  and 
receivers  for  federal  associations  in  part 
549,  the  conduct  of  federal  association 
conservatorships  in  Part  548,  and  the 
conduct  of  federal  association 
receiverships  in  Part  549.  Part  569a  of 
the  Rules  and  Regulations  of  the  FSLIC 
now  covers  the  appointment  and 
conduct  of  the  FSLJC  as  receiver  of  a 
State-chartered  association  appointed 
by  the  Board  pursuant  to  section 
406(c)(2)  NHA.  If  the  FSUC  is  appointed 


'  A  further  revision  was  made  in  1982  extending 
these  powers  to  appointments  under  the  Gam-St 
Germain  Depository  Institutions  Act  of  1982.  Pub.  L 
No.  97-320.  section  122(f)  96  Slat.  1469, 1482. 

'  Section  5(a)  HOLA  provides  in  part  that  the 
Board  "is  authorized,  under  such  rules  and 
regulations  as  it  may  prescribe,  to  provide  for  the 
organiiaticn.  incorporation,  examination,  operation, 
and  regulation  of  associations  to  be  known  as 
federal  savings  and  loan  associations,  or  federal 
savings  banks,  and  to  issue  charters  therefor .  .  ." 


Federal  Register  /  Vol.  50,  No.  229  /  Wednesday,  November  27,  1985  /  Proposed  Rules         48971 


as  receiver  for  a  State-chartered 
association  pursuant  to  section 
406(c)(1)(B)  NHA,  the  Board  has  by 
order  and  pursuant  to  section 
406(c)(l)(B)(i)(II).  directed  the 
receivership  to  operate  under  Part  549. 

The  proposed  regulations  would 
continue  the  same  framework  for  federal 
associations,  but  Part  549  would  be 
shortened  drastically  and  would  refer  to 
new  Part  569c  for  substantive  rules  on 
the  conduct  of  federal  association 
receiverships.  New  Part  569a  would  deal 
not  only  with  the  appointment  of  the 
FSLIC  as  receiver  or  conservator  of  a 
State-chartered  association  under 
section  406(c)(1)  NHA,  but  with  the 
FSLIC's  possible  actions  if  a  receiver  is 
appointed  that  is  not  the  FSLIC.  New 
Part  569b  would  deal  with  the 
appointment  of  the  FSLIC  as  receiver  for 
a  State-chartered  association  under 
section  406(c)(2)  NHA.  New  Part  569c 
would  provide  substantive  rules 
applicable  to  the  conduct  of  all 
receiverships  in  which  the  FSLIC  has 
been  appointed  as  receiver  by  the 
Board,  whether  of  state  or  federal 
associations. 

Within  the  proposed  framework  of 
reoi^anized  receivership  rules,  the  Bank 
Board  is  proposing  signiHcant 
regulations  dealing  with  a  wide  variety 
of  legal  issues.  Such  regulations  cover 
topics  such  as  the  effect  of  the 
receivership  appointment  on  executory 
contracts  (§  569c.5),  on  employment 
agreements  (§  569c.3(c]),  on  certain 
golden  parachute  agreements 
(§  563.39(a]).  on  participation 
agreements  (§  563c.l0),  on  repurchase 
agreements  (§  569.8(g)),  and  on 
agreements  relating  to  secured  and 
unsecured  borrowings  by  an  insured 
institution,  including  agreements 
providing  for  prepayment  or  default 
penalties  (§S  563.&-3,  569c.8(d)).  The 
proposed  uniform  receivership 
regulations  appearing  in  Part  569c 
include  specific  procedures  relating  to 
the  disposition  of  claims,  the  priority  of 
claims,  and  appeals  from  the  receiver's, 
determinations  with  respect  to  claims 
(§  569c.7-§  569C.9.  §  569c.ll).  The 
proposed  rules  also  confirm  for  the 
FSLIC  as  receiver  the  same  rights  and 
powers  to  avoid  the  transfers  of 
property  or  obligations  incurred  by  the 
association  that  would  be  avoidable  by 
various  creditors,  bona  fide  purchasers 
of  real  property,  or  equity  receivers 
{§  569c.6{b)). 

The  proposed  regulations,  while  more 
comprehensive  than  those  now  in  effect, 
are  not  intended  to  address  all  legal 
issues  presented  by  the  receivership  of 
an  insured  institution,  nor  do  they 
establish  all  procedures  which  may  be 


necessary  in  speciHc  cases  to  resolve 
particular  questions.  The  FSLIC,  when 
appointed  by  the  Board  as  receiver  for 
an  insured  institution,  is  subject  to  the 
regulation  of  the  Board.  Section  406(d) 
NHA,  12  U.S.C.  1729(d).  Pursuant  to  its 
overall  regulatory  and  supervisory 
authority,  the  Board  may,  by  resolution 
or  otherwise,  establish  additional 
procedures  governing  these  statutory 
receiverships  or  address  specific  legal 
issues  presented  by  particular 
receiverships,  in  much  the  same  manner 
as  a  court  supervising  a  court-appointed 
equity  receivership.  These  proposals 
represent  an  effort  to  articulate  and 
establish  those  procedures  which,  based 
on  experience,  should  be  uniformly 
applicable  to  all  receiverships  for 
insured  institutions  and  to  deal  with 
recurring  legal  questions  that  the  Board 
may  resolve  pursuant  to  its  substantive 
rulemaking  authority  granted  in  section 
5(d)(ll)  HOLA,  12  U.S.C.  1464(d)(ll), 
and  S  406(c)(3)  NHA,  12  U.S.C. 
1729(c)(3). 

3.  Parts  547  and  548 

The  most  significant  changes 
proposed  in  the  revision  of  Parts  547  and 
548  concern  the  appointment  of  a 
conservator  or  receiver.  Proposed 
alterations  in  Part  548  consist  largely  of 
updating  and  clarifying  the  present 
regulations. 

Section  547.1  Grounds  for  Appointment 
of  Conservator  or  Receiver 

The  proposed  revision  would  reword 
the  description  of  the  grounds  for  the 
appointment  of  a  conservator  or  a 
receiver  for  a  Federal  association  to 
conform  to  the  precise  language  of 
section  5(d)(6)(A)  HOLA,  12  U.S.C. 
1484(d)(6)(A).  Insolvency  standards 
have  been  addressed  in  detail  by  some 
courts  considering  challenges  to 
receivership  appointments.  Telegraph 
Savings  Sr  Loan  Associatibn  v.  FSLIC, 
564  F.  Supp.  880  (D.  111.  1982)  afTd  703 
F.2d  1019  (7th  Cir.),  cert,  denied.  464  U.S. 
992  (1983);  Biscayne  Federal  Savings 
and  Loan  Association  v.  Federal  Home 
Loan  Bank  Board,  720  F.2d  1499  (11th 
Cir.),  cert,  denied,  104  S.Ct.  2656  (1983). 
But,  of  course,  these  cases  do  not 
address  all  of  the  factual  situations  in 
which  the  Board  must  evaluate  the 
solvency  of  an  institution. 

The  grounds  of  unsafe  or  unsound 
condition  and  substantial  dissipation  of 
assets  due  to  unsafe  or  unsound 
practices  are  flexible  concepts  requiring 
the  exercise  of  judgment  by  the  Board  to 
address  particular  facts  and 
circumstances.  The  Board  would 
consider  the  inclusion  of  examples  of 
such  conditions  or  practices  in  the  new 


regulations,  however,  and  it  invites 
comment  on  this  subject. 

General  guidance  to  the  meaning  of 
the  phrase  "unsafe  or  unsound  practice" 
is  available  in  the  legislative  history 
accompanying  the  1966  amendments  to 
SecUon  5(d)  HOLA,  12  U.S.C.  1464(d).  In 
connection  with  the  discussion  of  the 
"unsafe  or  unsound  practices"  standard, 
then  Board  chairman  John  E.  Home 
offered  the  following  defmition  of  the 
phrase  to  the  House  Committee  on 
Banking  and  Currency: 

Generally  speaking,  an  'unsafe  or  unsound 
practice'  embraces  any  action  or  lack  of 
action  which  is  contrary  to  generally 
accepted  standards  of  prudent  operation,  the 
possible  consequences  of  which,  if  continued, 
would  be  abnormal  risk  of  loss  or  damage  to 
an  institution,  its  shareholders,  or  the 
agencies  administering  the  insurance  funds. 

A  particular  activity  not  necessarily  unsafe 
or  unsound  in  every  instance  may  be  so  when 
considered  in  the  light  of  all  relevant  facts. 
Thus,  what  may  be  an  acceptable  practice  for 
an  institution  with  a  strong  reserve 
position  .  .  .  may  well  l>e  unsafe  or  tmsound 
for  a  marginal  operation. 

Hearings  on  S.  3158  before  the  House 
Committee  on  Banking  &  Currency,  89th 
Cong.  2nd  Sess.  49-50  (1966). 

The  legislative  history  indicates  that 
Congress  accepted  this  defmition  of  the 
phrase,  as  well  as  the  following  views  of 
Chairman  Home  that  it  woidd  not  be 
possible  to  eilumerate  all  unsafe  or 
imsound  practices: 

The  concept  of  'unsafe  and  unsound 
practices'  is  one  of  general  application  which 
touches  upon  the  entire  Reld  of  the 
operations  of  a  fmancial  institution.  For  this 
reason,  it  would  be  virtually  impossible  to 
attempt  to  catalogue  within  a  single  all- 
inclusive  or  rigid  definition  the  broad 
spectrum  of  activities  which  are  embraced  by 
the  term. 

The  nature  of  the  unsafe  or  unsound 
practice  standard  was  discussed  by  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit  in  First  National  Bank  of 
Lamarque  v.  Smith.  610  F.2d  1258, 1265 
(5th  Cir.  1980],  which  concluded: 

'Unsafe  or  unsound  banking  practice'  is 
widely  used  in  the  regulatory  statute  and  in 
case  law.  and  one  of  the  purposes  of  the 
banking  acts  is  clearly  to  commit  the 
progressive  definition  and  eradication  of  such 
practices  to  the  expertise  of  the  appropriate 
agencies. 

See  also  First  National  Bank  of  Eden 
V.  Department  of  Treasury,  568  F2d  610, 
611  (8th  Cir.  1978). 

The  same  factors  which  led  Chairman 
Home  and  the  courts  to  conclude  that 
the  "unsafe  or  unsound  practice" 
standard  was  judgmental  and 
necessarily  committed  to  the  regulatory 
agency  the  discretion  and  responsibility 
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for  identifying  particular  practices 
falling  within  the  proscription  also  apply 
to  the  deflnition  of  the  "unsafe  or 
unsound  condition  to  transact  business" 
ground.  The  particular  financial  facts 
and  circumstances  that  may  result  in  a 
determination  that  a  savings  and  loan 
association  is  in  an  unsafe  or  unsound 
condition  to  transact  business  cannot  be 
fully  enumerated  or  catalogued  within  a 
single  alNincuIsive  or  rigid  definition. 
The  standard  necessarily  involves  the 
exerdse  of  the  Board's  judgment  under 
the  circumstances  of  each  case.  In 
utilizing  these  broad  standards  to 
describe  the  Board's  exculsive  power 
and  jurisdiction  to  appoint  a  conservator 
or  receiver,  Congress  committed  to  the 
discretion  of  the  Board  the  application 
of  these  standards  to  particular  cases. 

In  the  exercise  of  the  discretion 
conferred  upon  it  by  Congress,  the 
Board  has  determined  on  several 
occasions  that  an  institution  was  in  an 
unsafe  and  unsound  condition  to 
transact  business.  For  example,  in 
appointing  a  receiver  for  Washington 
Federal  Savings  and  Loan  Association 
of  University  Heights.  Ohio,  the  Board 
determined  that  the  association  was  in  a 
unsafe  and  unsound  condition  to 
transact  business  because  of  its  inability 
to  meet  its  obligations  as  they  matiured, 
a  determination  upheld  by  the  coort 
when  the  association's  board  of 
directors  challenged  the  a|)pointnient 
Washington  FS&LA  v.  FHLBB.  526  F. 
Supp.  343  (NJD.  Ohio,  1981).  A 
determination  that  an  institution  is 
unable  to  meet  its  obligation  as  they 
raature  may  be  based  upon  a 
combination  of  specific  obligations  and 
exhau5ted  resources  as  complex  as  that 
of  the  Washington  Federal  case  or,  to 
use  another  extreme  fact  situation,  upon 
a  relatively  straightforward  unstoppable 
"run",  caused  by  loss  of  public 
confidence.  There  are  many  other 
possible  situations,  but  a  key  element  in 
each  is  the  institotions's  capacity  to 
anticipate  and  meet  liquidity  needs  and 
other  obligations;  and  evaluation  of  this 
capacity  of  a  financial  institutio.T 
requirts  the  experience  and  expertise 
that  i.«  possessed  by  the  regulator. 

Further,  determinations  that 
associations  are  in  unsafe  or  unsound 
condition  cannot  be  limited  to  findings 
of  illiquidity.  Other  factual  situations 
that  would  justify  such  a  determination 
would  include: 

Operating  conditions  such  thai  the  regular 
deposit  and  lendin;^  functions  of  the 
association  are  imparied.  endangering  the 
interests  of  borrowers  and  depositors; 

Drastic  loss  of  maoageinent  capacity 
becau5c  o£  resignations,  continuing  absence, 
or  other  leasons; 


Abandonment  of  an  association  by  its 
board  of  directors; 

Loss  or  impairment  of  a  function  that  is 
critical  to  the  operation  of  a  particular 
association; 

Such  disarray  of  books  and  records  that 
supervisory  authorities  cannot  determine  or 
reasoiwbly  estimate  the  condition  of  the 
association. 

The  Board  is  extremely  interested  in 
receiving  comments  on  the  issue 
whether  findings  such  as  these  should 
be  incorporated  in  some  manner  in 
regulatory  form  for  the  guidance  of  the 
industry  and  the  public  and  whether  the 
public  interest  would  be  served  by 
codifying  examples  of  unsafe  and 
unsound  condition  to  transact  business. 
In  particular.^  the  Board  would  like  to 
receive  comment  on  the  example  Usted 
above  of  "[sjuch  disarray  of  books  and 
records  that  supervisory  authorities 
cannot  determine  or  reasonably 
estimate  the  condition  of  the 
association." 

Section  547.1(b)  would  be  added  to 
incorporate  the  statutory  provision  of 
section  5(b)(1)  HOLA.  12  U.S.C. 
1464(b)(.l),  that  one  basis  on  which  the 
Board  may  determine  that  an 
association  is  in  an  unsafe  or  unsound 
condition  to  transact  business  is  its 
failure  to  make  full  payment  of  any 
witbdrawctl  when  due. 

Section  547.5    Action  for  Removal  of 
Conservator  or  Receiver. 

The  existing  regulations  acknowledge 
that  an  association  may,  within  thirty 
days  after  the  appointraent  of  a 
conservator  or  receiver,  bring  an  action 
seeking  an  order  requiring  the  Board  to 
remove  the  conservator  or  receiver. 
Elsewhere  in  the-  statutes  and 
regulations,  however,  it  is  provided  that, 
immediately  on  taking  possession  of  the 
association,  the  conservator  or  receiver 
shall  have  or  succeed  to  all  of  the 
powers  of  the  association's  officers  and 
directors.  The  existing  regulations  do 
not  specify  upon  whose  authority  "the 
association"  may  determine  to  bring  an 
action  to  challenge  the  appointment  of  a 
receiver  or  conservator.  The  new 
regulation  would  authorize  the  board  of 
directors  of  an  association  for  which  a 
conservator  or  receiver  has  been 
appointed  to  meet  following  the 
appointmeat  and  to  authorize  the  filing 
of  an  action  in  the  name  of  the 
association  seeking  an  order  requiring 
the  Board  to  remove  the  conservator  or 
receiver.  This  accords  with  the 
legislative  history  of  the  provisions  of 
secUon  5(d)(6)(A)  HOLA.  The  new 
regulation  would  also  clarify  tliaU 
absent  such  an  authorization  by  the 
former  board  of  directors  of  the 
association,,  no  action  may  be  brought  in 


the  name  of  the  association  pursuant  to 
section  5(d)(6)(A)  HOLA.  12  U.S.C 
1464(d)(6)(A).  challenging  the 
receivership  or  conservatorship 
appointment. 

Section  547.7    Possession  by 
Conservator  or  Receiver. 

The  existing  S  547.7  of  the  regulations 
governing  the  appointment  of  a 
conservator  or  receiver  for  a  Federal 
association  sets  forth  procedures  for  the 
conservator  or  receiver  to  take 
possession  of  the  assodation  that 
closely  parallel  similar  provisions  set 
forth  in  Part  569a  with  respect  to  taking 
possession  of  State-chartered 
institutions.  In  an  effort  to  simplify  the 
regulations  and  provide  uniform  rules, 
where  possible,  governing  receiverships 
for  Federal  and  State-chartered 
institutions,  the  proposed  §  547.7  would 
provide  that  a  receiver  shall  take 
possession  of  a  Federal  association  in 
accordaru:e  with  the  uniform  procedure 
set  forth  in  new  Part  569c  of  the 
regulations.  Procedures  for  a 
conservator's  taking  possession  of  a 
Federal  association  would  continue  to 
be  separately  set  forth  in  §  547.7  and 
Part  548. 

Section  547.8    Surrender  of  Possession 
by  CoDservotor  or  Receiver. 

The  proposed  regulations  would  add  a 
new  subsection  (c)  to  existing  §  547.8  to 
provide  that  the  removal  of  a 
conservator  or  receiver,  the  placement 
of  an  assodation  under  its  previous  or 
new  management,  or  the  replacement  of 
a  conservator  by  a  receiver,  shell  not 
impair  the  validity  of  the  exercise  of 
powers  or  functions  of  a  conservator  or 
receiver.  The  regulation  would  also 
provide  that  no  action  of  or  transaction 
effected  by  such  a  receiver  or 
conservator  shall  be  void  or  voidable  by 
reason  of  the  removal  of  such 
conservator  or  receiver.  This  provision 
clarifies  the  implications  of  section 
5(d)(6)(C)  HOLA.  which  provides  that 
"no  court .  .  .  may  restrain  or  affect  the 
exercise  of  powers  or  functions  of  a 
conservator  or  receiver."  There  should 
be  no  doubt  or  uncertainty  concerning 
the  authority  of  the  receiver  or 
cbnservator.  or  the  ability  of  the 
receiver  or  conservator  to  engage  in 
business  dealings  with  third  parties  to 
the  benefit  of  the  receivership  or 
conservatorship  estate. 

4.  Part  549— Conduct  of  Federal 
Associatioa  Receiverships 

Section  549. 1     The  Federal  Savings  &■ 
Loan  Corporation  as  Receiver. 

The  existing  regulations  set  forth  in 
Part  549  largely  duplicate  similar 
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regulations  set  forth  in  existing  Part  569a 
with  respect  to  receiverships  for  State- 
chartered  institutions.  Accordingly,  in 
order  to  simplify  the  regulations  and 
promote  uniformity.  Part  549  would  be 
drastically  cut  to  eliminate  duplicative 
provisions  and  make  the  rules  and 
regulations  set  forth  in  new  Part  569c 
applicable  to  receiverships  of  Federal 
associations  or  Federal  savings  banks 
for  which  the  Board  has  appointed  the 
FSLIC  or  the  FDIC  as  receiver. 

Section  549.2    The  Federal  Deposit 
Insurance  Corporation  as  Receiver. 

This  new  section  would  provide  that 
the  receivership  of  a  Federal  savings 
bank  chartered  under  section  5(o) 
HOLA.  12  U.S.C.  1464(o).  the  deposits  of 
which  are  insured  by  the  FDIC,  shall  be 
conducted  by  the  FDIC  as  a  receiver 
appointed  by  the  Board  with  the  powers 
granted  by  section  5(d)(6)  HOLA,  12 
U.S.C.  1464(d)(6).  subject  to  the  rules 
and  regulations  set  forth  in  new  Part 
569c  and  to  section  12(a)  of  the  Federal 
Deposit  Insurance  Act,  12  U.S.C.  1822(a). 

5.  Borrowings:  Compliance  With 
Receivership  Rules 

The  proposal  to  add  a  new  §  563.8-3 
should  be  viewed  in  the  context  of  the 
new  receivership  rules  set  forth  in  Part 
569c.  Section  563.8-3  deals  with 
provisions  in  securities  issued  by 
insured  institutions.  It  provides  that  any 
such  security  issued  for  borrowing  and 
any  agreement  or  arrangement  entered 
into  by  an  insured  institution  for 
borrowing  shall  be  consistent  with  the 
rules  and  regulations  set  forth  in  Part 
569c.  The  purpose  of  this  regulation  is  to 
make  it  clear  that  contractual  provisions 
in  such  instruments  which  conflict  with 
the  provisions  of  569c  concerning  the 
marshalling  and  distribution  of  assets  in 
receiverships  would  not  be  enforceable 
in  the  event  of  a  receivership.  Section 
563.8-3  would  not  apply  to  securities 
issued  by  an  insured  institution's 
subsidiary  that  had  a  separate  corporate 
identify,  such  as  a  separate  validly 
established  finance  subsidiary  of  a 
Federal  association. 

6.  Employment  Agreements  and  Golden 
Parachute  Agreements 

Existing  §  563.39  of  the  regulations, 
dealing  with  employment  contracts, 
requires  such  contracts  to  provide  for 
termination  as  of  the  date  of  default,  as 
that  term  is  defined  in  section  401(d) 
NHA,  12  U.S.C.  1724(d).  In  accordance 
with  the  policy  of  this  regulation,  a  new 
provision  would  be  included  in 
§  569c.3(c)  explicitly  stating  that  "all 
contracts  or  arrangements  for 
employment  or  compensation  of  officers, 
employees,  consultants,  and  advisers  of 


the  association  shall  terminate  as  of  the 
date  of  default,"  whenever  a  receiver  is 
appointed  for  an  insured  institution. 
Since  all  receivership  appointments  are 
"for  the  purpose  of  Uquidation."  any 
association  for  which  a  receiver  has 
been  appointed  will,  by  definition,  be 
"in  default,"  and  all  employment 
agreements  or  arrangements  which  the 
association  previously  had  with  its 
officers  or  employees  would  be 
automatically  terminated  by  virtue  of 
this  provision. 

In  addition  to  the  provisions  deaUng 
generally  with  termination  of 
employment  agreements  upon  the 
appointment  of  a  receiver  for  an  insured 
institution,  the  proposed  revisions 
would  speciflcally  address  and  prohibit 
certain  "Golden  Parachute"  agreement. 
Section  563.39(a)  of  the  regulations 
governing  employment  contracts  would 
be  amended  to  add  a  new  sentence 
providing  that  the  making  of  an 
employment  contract  would  constitute 
an  unsafe  and  unsound  practice  if  such 
contract  provides  for  a  bonus,  severance 
pay,  or  other  compensation  that  is  paid 
in  anticipation  of.  or  that  is  in  any  way 
related  to,  the  appointment  of  a  receiver 
or  a  conservator  for  the  institution; 
provision  of  assistance  under  section 
406(f)  NHA,  12  U.S.C.  1729(f);  the 
approval  of  a  supervisory  merger;  or  a 
determination  that  the  institution  is  in 
default,  insolvent,  or  in  an  unsafe  or 
unsound  condition  to  transact  business. 
The  necessity  for  a  specific  prohibition 
against  such  clearly  improper 
agreements  is  highlighted  by  the 
experience  of  the  FSLIC  as  receiver  for 
Unity  Savings  Association  ("Unity"). 
Shortly  after  its  appointment  as  receiver 
for  Unity,  the  FSUC  discovered  that 
various  officers  of  Unity  had  entered 
into  employment  agreements  with  the 
association  pursuant  to  which  they 
would  receive  substantial  "termination 
payments"  in  the  event  that  a  receiver 
was  appointed  for  Unity  or  the 
association  was  merged,  consolidated, 
reorganized,  liquidated  or  dissolved. 
The  FSLIC  filed  suit  to  prevent  the 
disbursement  of  these  termination 
payments  from  an  escrow,  contending, 
among  other  things,  that  the  agreements 
constituted  unsafe  or  unsound  practices 
violating  §  563.39  of  the  regulations. 
Unity's  officers  contended  that,  under 
existing  Section  563.39,  a  contract 
constituted  an  unsafe  or  unsound 
practice  only  if  it  "could  lead  to  material 
financial  loss  or  damage  to  the 
institution"  and  that  the  payments  in 
question  were  not  "material"  for  an 
association  the  size  of  Unity.  The  United 
States  District  Court  for  the  Northern 
District  of  Illinois  rules  in  favor  of  the 


FSLIC,  holding  that  the  agreement  did 
constitute  an  unsafe  or  unsoimd  practice 
violative  of  §  563.39(a)  FSLIC  v.  Bass, 
576  F.  Supp.  848  (N.D.  111.  1983).  Given 
the  importance  of  the  question  and  in 
order  to  avoid  any  further  dispute  about 
the  absolute  illegality  of  such  "Golden 
Parachute"  agreements,  the  new 
regulation  would  specifically  address 
and  prohibit  such  agreements  and  would 
eliminate  the  necessity  to  engage  in 
further  litigation  concerning  the 
propriety  of  such  arrangements  under 
particular  circumstances. 

7.  Part  569a— Rules  for  Section  406(c)(1) 
of  the  National  Housing  Act 

The  proposed  regulations  set  forth  in 
new  Part  569a  address  the  various 
situations  pursuant  to  which  the  FSLIC 
may  be  appointed  as  receiver  for  an 
insured  institution  other  than  a  Federal 
association  (hereinafter  referred  to  as 
State-chartered  institution)  under 
section  406(c)(1)  NHA.  12  U.S.C. 
1729(c)(1). 

Section  569a.2    Appointment  of  the 
Corporation  as  Receiver  or  Custodian 
Under  State  Law. 

This  proposed  rule  would  confirm  the 
availability  of  the  FSLIC,  pursuant  to 
section  406(c)(1)(A)  NHA.  12  U.S.C. 
1729(c)(1)(A),  to  serve  as  receiver  for  a 
State-chartered  insured  institution  when 
a  receivership  appointment  is  tendered 
by  a  State  court  or  other  public  authority 
having  the  power  to  appoint  a  receiver 
for  the  institution.  The  regulation  would 
specify  that  the  FSLIC  would  accept 
appointment  only  as  sole  receiver  for  an 
insured  institution,  would  not  act  as  co- 
receiver,  and  would  serve  only  as 
conservator,  receiver,  or  other  legal 
custodian  for  the  purpose  of  liquidation. 
When  such  an  appointment  is  made,  the 
FSLIC  shall  have  the  authority  conferred 
by  section  406(b)(1)  NHA.  12  U.S.C. 
1729(b)(1),  but  the  receivership  shall  be 
conducted  in  accordance  with  the 
requirements  and  authority  of  the  law 
under  which  the  institution  was 
chartered.  However,  when  the  FSLIC 
has  been  appointed  as  sole  receiver  for 
a  State-chartered  institution  under  State 
law,  the  Board  continues  to  have 
authority  pursuant  to  sections 
406(c)(1)(B)  and  406(c)(2)  NHA,  12  U.S.C. 
1729(c)(1)(B),  1729(c)(2),  to  make  an 
independent  appointment  of  the  FSLIC 
as  receiver  for  the  institution  under 
Federal  law.  Fidelity  Savings  &  Loan 
Association  v.  Federal  Home  Loan  Bank 
Board,  689  F.2d  803  (9th  Cir.  1982),  cert, 
denied,  461  U.S.  914  (1983).  The  proposal 
therefore  also  specifies  that,  if  the  FSLIC 
is  thereafter  appointed  as  conservator  or 
receiver  by  the  Board  pursuant  to 
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Federal  law.  the  receivership  shall  be 
conducted  in  accordance  with 
applicable  Federal  statutes  and 
regulations. 

Section  569a.4    Appointment  of 
Conservator  or  Receiver  Und&r  Section 
4C6(c)(lHB). 

This  regulation  would  address  the 
authority  granted  to  the  Board  in  1982  to 
appoint  a  receiver  for  a  State-chartered 
institution  when  any  one  of  the  grounds 
specified  m  section  5{d)(e)(A)  (i),  (ii)  or 
(iii)  HOLA.  12  U.S.C.  1464(d)(6nA)  (i), 
(ii)  or  (iii]  exists.' hi  accordance  with  the 
statutory  provision,  the  regulation  would 
authorize  the  Board  to  exercise  its 
authority  only  after  the  State  official 
having  jurisdiction  over  the  institution 
has  given  written  approval  that  the 
grounds  for  the  appointment  exist,  or 
aftef  ninety  days  have  passed  and  other 
leqairements  of  the  statute  have  been 
satisfied.  The  regulation  would  establish 
clear  procedwes  and  presumptions  on 
which  tke  Beard  and  State  authorities 
may  rely  in  taking  action  pursuant  to 
section  406tc)(l)(B).  Specifically,  the 
regulation  would  provide  that  the  Slate 
shall  be  deemed  to  have  received  the 
Board's  determination  that  grounds  for 
the  appointment  exist  upon  the  deUvery 
of  an  order  or  resolution  of  the  Board 
setting  forth  the  determination  to  the 
State  official  having  jurisdiction  over  the 
institution,  to  a  deputy  of  such  official 
to  any  supervisor  of  such  official  or  to 
any  person  authorized  to  sign  for  receipt 
of  mail  or  other  deliveries  to  such 
official,  deputy  or  supervisor.  In 
accordance  with  the  provision  of  section 
5(d)f6MA)  HOLA,  12U.S.C. 
1464{d)t6)(A),  made  applicable  to 
receivership  appointments  pursuant  to 
section  406(c)(1)(B)  NHA  by  section 
406(c)(3){A)  NHA,  §  569a.4(e)  would 
confirm  that  an  appointment  pursuant  to 
this  regulation  may  be  made  ex  parte 
and  without  notice. 

Section  569a.5    Conduct  of 
Receivership  Under  §406(cJ(I)(B). 

This  regulation  would  make 
apphcable  to  receivership  appointments 
pursuant  to  §  406(c)(1)(B)  NHA,  12 
U.S.C.  §  1729{c)(lMB),  the  newly  adopted 
uniform  receivership  regulations  set 
forth  in  Part  569c. 

Section  569a.6    Conduct  of 
Conservatorship  Under  §  406(c)(1)(B). 

This  regulation  would  make  the 
conservatorship  provisions  set  forth  in 
S  547.7  (b)  and  (c)  and  Part  548  for 
Federal  associations  applicable  to  the 
FSLIC  as  conservator  appointed 
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pursuant  to  section  40e(cUlKB)  NHA.  12 
U.S.C  1729(c)(1)(B). 

Section  560a.8    Action  for  Removal  of 
Receiver  or  Conservator. 

This  provision  would  address  the  right 
of  an  association  for  which  a  receiver  or 
conservator  has  been  appointed 
pursuant  to  section  406(c){l)(B]  NHA,  12 
U.S.C.  1729(c)(1)(B),  to  bring  an  action  to 
challenge  the  appointment  pursuant  to 
section  5(d)(6)(A)  HOLA,  12  U.S.C. 
1484(d)(6)(A),  and  would  set  forth  the 
same  requirements  with  respect  to 
authorization  of  such  an  action  by  the 
association's  former  bo»rd  of  directors 
as  are  set  forth  in  new  §  547.5. 
Additionally,  the  regulation  would 
establish,  as  in  the  case  of  §  547.8(c) 
with  respect  to  receiverships  and 
conservatorships  for  Federal 
associations,  that  the  removal  of  a 
conservator  or  receiver  appointed 
pursuant  to  section  406(c)(1)(B)  NHA,  12 
U.S.C.  1729fc)(l)(B),  shaU  not  impair  the 
validity  of  the  exercise  of  the  powers  or 
functions  of  the  conservator  or  receiver 
and  no  action  of  or  transaction  effected 
t^  such  conservator  or  receiver  shall  be 
void  or  voidabte  by  reason  of  tlie 
removal  of  such  conservator  or  receiver. 

8.  Part  569b — Receiverships  Under 
Section  406(c)(2)  of  the  National  Housing 
Act 

The  proposed  regulations  set  forth  in 
Part  56eb  parallel  existing  §§  5«9e.l 
through  5698.3  governing  appointments 
of  a  receiver  for  a  State-chartered 
institution  pursuant  to  section  406(c)(2) 
NHA,  12  U.S.a  1729(c)(2).  Certain  issues 
not  addressed  in  the  existing 
regulations,  however,  are  the  subject  of 
specific  provisions  in  new  Part  56@b. 

Section  5e9b.2    Grounds  for 
Appointment  of  Receiver. 

This  regulation  would  address  the 
three  part  test  for  appointment  of  a 
receiver  pursuant  to  section  406(c)(2) 
NHA,  12  U.S.C.  1729(c)(2).  Section 
569b.2(b)  is  new  and  deals  with  the 
interplay  between  the  first  and  third 
requirements  of  the  statute.  12  U.S.C. 
1729(c)(2)  (A)  and  (C).  The  meaning  of 
these  provisions  was  extensively 
litigated  in  Telegraph  Savings  &  Loan 
Association  v.  FSLIC,  564  F.  Supp.  862 
(D.C  111.  1981).  aff'd,  703  F.2d  1019  (7th 
Cir.).  cert,  denied,  464  US.  992  (1983). 
and  in  Fidelity  Savings  and  Loan 
Association  v.  Federal  Home  Loan  Bank 
Board.  6a»F.2d803. 814  {9th  Cir.  1982), 
cert  denied  461  U.S.  914  (1983). 

In  the  Telegraph  Savings  case,  the 
Illinois  Commissioner  of  Savings  &  Loan 
Associations  took  custody  of  Telegraph 
Savings  and  Loan  Association  and 
closed  the  institution  under  State  law, 


thus  satisfying  the  requirement  of 
section  406(cK2)(A)(ii)  NHA.  UU.S.C. 
1729(c)(2)(A)(u).  Immediately  after  the 
closing  of  the  institution,  a  depositor 
attempted,  at  the  request  of  the  State 
and  Federal  regulatory  ofDdala  to  make 
a  withdrawal  from  the  association, 
which  request  was  denied  by  the 
Commissioner.  This  unsuccessful 
withdrawal  request  fulfilled  the 
requirement  of  section  406(c)(2)(C)  NHA, 
12  U.S.C.  1729(cK2MC),  that  a 
withdrawable  accountholder  be  "unable 
to  obtain  a  withdrawal."  In  the  ensuing 
stockholder  litigation.  Telegraph 
challenged  the  use  of  a  depositor 
selected  by  the  regulatory  authorities  to 
make  a  withdrawal  request  in  order  to 
satisfy  the  section  408(c)(2)(C)  NHA 
requirement  and  disputed  the 
alternative  position  of  the  Board  that 
that  requirement  is  automatically 
satisfied  whenever  an  insured 
institution  is  closed  by  or  under  the  laws 
of  3  State. 

The  District  Court  held,  and  the  Court 
of  Appeals  affirmed,  that  the  section 
406(c)(2KC)  NHA  requirement  was 
automatically  satisfied  as  a  result  of  the 
closing  of  Telegraph  and  that  the 
ad(fitionai  precaution  of  having  a 
selected  depositor  seek  to  make  a 
withdrawal  request  was  unnecessary. 
Telegraph  Savings  S-  Loan  Association 
V.  FSLIC,  564  F.  Supp.  862,  874  (N.D.  HI. 
1981  J.  On  appeal,  the  Seventh  Circuit 
rejected  Telegraph's  argument  that  the 
District  Court's  construction  of  the 
statute  would  render  the  section 
4<Je(cM2)tC)  NHA  reqnh-ement 
superfluous  and  hekf  that  that 
requirement  would  have  independent 
significance  in  a  situation  where 
406(c)t2)(A)  was  satisfied,  not  by  the 
closing  of  the  institution  under  406 
{c)(2)(A)tii).  but  by  the  appointment  of  a 
receiver  or  conservator  for  at  least 
fifteen  days  under  406(c)(2)(A)(i).  Under 
a  section  406(c)(2)(A)(i)  appointment, 
the  406(c)(2)(C)  requirement  performs 
the  important  function  of  enabling  the 
Board  to  intervene  to  appoint  a  receiver 
or  a  conservator  when  depositors  are 
unable  to  withdraw  their  money  despite 
a  State  Cosunissioner's  efforts  to  keep 
the  institution  open.  Telegraph  Savings, 
703  F.2d  at  1025-1026. 

Similarly,  in  Fidelity  Savings,  the 
Ninth  Circuit  refused  to  require 
indepenedent  proof  of  an  actual  denial 
of  an  accountholder's  withdrawal  to 
satisfy  section  406(c](2)(q  NHA. 
Instead,  the  Court  held  that  the 
California  State  Savings  and  Loan 
Commissioner's  issuance  of  a 
liquidation  order  and  appointment  of 
FSUC  as  state  receiver  satisfied  both 
406(c)(2)(A).  and,  by  logical  inference. 
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406(cK2KC).  The  Court  noted  that 
SGctkui  40e(c)(2)(C]  merely  requires  that 
an  account  bolder  be  "unable"  to  make 
a  withdrawal:  it  does  not  require  that  an 
accouatholdet  actually  b«  denied  a 
witivlrawal.  Fidelity  Savings,  688  FJd  at 
314.  Tlterefore.  the  required  inability  to 
withdraw  "£ollow8  logicaUy  from  the 
coocfauion  that  Fidelity  was  cloeed."  Id. 

Section  569b.2(b)  wouk)  adopt  the 
Telegraph  and  Fidelity  conatniction  of 
the  statute,  by  providiag  that  a 
determinatioa  that  an  insured  inatitutioQ 
has  been  cloaedby  or  under  the  laws  of 
a  State  under  4Q6|;cX2)(A){ii)  wodd  be 
deemed  to  be  a  detcnninatioa  that  one 
or  more  holders  of  withdrawable 
accounts  in  the  inatitutioa  waa  unable  to 
obtain  a  withdrawal  of  kia  or  her 
account  in  whole  or  in  (larL  The 
regulation  would  also  pu-ovide  that  the 
Board  must  independently  determine 
whether  an  accounthnlder  ia  unable  to 
withdraw  funds  under  406(c}(^C)  only 
when  the  appointment  of  a  conservator, 
receiver,  or  ether  legal  caatodian  has 
been  outstanding,  for  at  least  fifteen 
consecutive  days  under  406{Q(2}(AUi)> 

It  is  anticipated  that  this  interpretive 
regulation  will  avoid  confusion  about 
the  operation  of  the  requirements  of 
section  406(cU2l[Al  and  fCJ  NHA.  12 
U.S.C.  1729(cK2J(A)  and  [Q.  and  will 
provide  a  clear  indication  of  the  Boards 
long-standing  construction  of  the 
statute.  Redlion  Broadcasting  Co.  v. 
FCC  395  U.S.  387. 381  (1989];  Miller  v. 
Yoaakim.  «0  U.S.  125. 144  (19791. 

Section  569b.Z(c}  would  be  added  to 
clarify  the  meaning  of  the  second 
alternative  requirement  set  forth  in 
section  40e(c){2J  NHA.  12  U.S.C 
172g(c)t2)  that  an  insured  institution  be 
closed  'ijy  or  under  the  laws  of  any 
State."  This  requirement  was  also  the 
subject  of  extensive  litigation  in  the 
Telegraph  case  m  which  the  court  held 
that  the  requirement  is  satisfied 
whenever  an  institution  is  closed  by  any 
official  acting  for  the  state.  Tefegraph 
Savings  &■  Loon  Associathm  v.  FSL/C. 
56*  P.  Strpp.  8K.  972  (N.tt  ffi.  1991).  The 
Cowt  specif! early  rejected  Teregi  ayh  a 
contention  that,  in  an  action  challenging 
the  Board's  appointment  of  the  FSUC  as 
receiver  for  a  State-chartered 
institutions  under  section  408fc)f2t  NHA. 
12  U.S.C  172ifc)f25.  the  Board  must 
establish  thaf  the  institution  was  cnTsed 
"in  comphancc  with"  applicable 
provisioBa  of  state  law.  bi  the  words  of 
the  Seventh  Circuit,  affirming  tfie 
District  Court's  interpretation  of  the 
statute: 

No  language  in  thift  section  lequiiea  the 
FHI£B  to  evaluate  whedier  oc  not  the  closing 
was  fn  compbance  widi  state  law.  Our 
interpretation  it  stipported  by  S.  Rep.  No. 
1283,  which  state*  that  CongreM  amended 


S  1729(c]  in  order  to  safeguard  tiie  financial 
integrity  of  the  FSUC  and  "to  enable  the 
FSLIC  to  defend  its  appointment  under 
Federal  law  ittstead  of  requiring  it  todeiend 
the  legality  of  the  State  savings  &  loan 
adninistrataf 's  detemmalion  under  State 
law." 

Telegraph  Savings  St  Loan 
Association  k.  Schilling,  703  F.2d  1019, 
1024  (7th  Ck.  1983). 

The  propaeed  regulatkta  would  adopt 
the  CoMfft's  coBs^uctioB  of  the  statute, 
and  wKHikl  describe  ceztan  evidence  on 
which  tbe  Board  may  rely  io  detavaixung 
that  an  institution  has  been  closed  by  or 
under  the  lams  of  any  State. 
Spceiftcalty;  te  regulation  would 
provide  t^  the  Board  may  rely,  among 
other  things,  upon  the  order  or  action  of 
such  State  eosrt  of  competent 
jurisdictton,  or  public  authority, 
authorized  by  State  law;  closing  or 
directing  the  closing  of  such  institution, 
taking  possession  of  such  institution  for 
the  purpose  of  liquidation,  directing  the 
taking  of  possession  of  such  institution 
for  the  piupose  of  liquidation,  or 
ordering  the  liquidation  of  oi  liquidating 
such  inatitution.  The  proposed  rule 
would  also  coufiim  that  the  Board's 
determination  that  an  ioatitution  has 
been  closed  by  or  under  the  law&  of  any 
State  would,  oot  be  affected  \aiy  a 
subsequent  ruliag  or  detenninatMui 
invalidating  the  State  order  or  actioa 

Section  569b.5   Action  for  Removal  of 
Receiver. 

This  prorviskm  wpuld  address  the  right 
of  an  associatitM)  for  which  a  receiver  or 
conservator  has  been  appointed 
pursuant  to  section  40e(c)(2)  NHA.  12 
U.SiC.  1729(c)(^  to  bring  an  action  to 
challenge  the  appointment  pursoairt  to 
section  5{dKfiKA)  HOLA.  12  U.S.C. 
1464(d)(eKA),  and  would  set  forth  the 
same  requirements  with  respect  to 
authorization  of  such  an  action  by  the 
association's  former  board  of  directocs 
as  are  set  forth,  in  new  &  547.5  and 
S  569a.8.  Ad(£tionalIy,  the  regulation 
would  estahliah.  as  in  the  case  ol 
S  547.a(c)  wdth.  respect  to  receiverships 
and  consaruatocalups  for  Federal 
associations  and  $sii8a.8  with  respect  to 
reoeiverslups  or  conserwatorsbips  of 
State-chartoed  aaaociatboBS  under 
section  408(cHl)(^  NHA.  that  the 
removal  of  a  receiver  appaiiited 
puraaomt  to  section  4flS(c)(^  NHA.  12 
U.S.C  1729(c)(2),  shall  not  impair  the 
vatiffity  ei  tke  exercise  of  die  powers  or 
fuiKlions  of  the  receiver  aod  dMt  no 
action  ef  or  traBseetkm  effected  by  such 
receiver  shall  be  void  or  voidable  by 
reason  of  a  removal  of  such  receirer. 


10.  Part  seSc — Receivership  Rules 

New  Part  569c  would  establish 
uniform  rules  applicable  to  receiverships 
for  both  State  aivd  Federally-chartered 
insured  institutions.  These  rule«  deal 
with  certain  of  the  same  subtects 
covered  by  existing  §§  5£8«.4  throu^ 
569a.l3,  governing  receivers  for  State- 
chartered  institutions  appointed  under 
section  406(cM2)  NHA.  12  U.S.C. 
1729{c](2].  and  i&54a2  through  548.8 
governing  leceivers  for  Federal 
associations.  They  also  address  many 
ottier  subjects  not  covered  in  the 
existing  regtilatiiBia,  which  were  last 
codified  ia  the  1870$.  As  revised,  tiie 
regulations  woold  deal  with  maacrous 
substantive  issees  that  require 
resolution  by  the  Boani  and  which  it 
may  resolve  ia  ikm  exercise  of  its 
plenary  aalhority  to  issue  legialative 
receivership  aad  bqaidaticn  regulations 
under  section  5(d)ill)  HOLA.  12  U.S.C. 
146^dHll).  made  appbcabie  to  non- 
federal institutions  for  which  the  Bank 
Board  has  appointed  the  FSUC  as 
receiver  by  section  40e(c)(3)(A>  NHA.  12 
US.C.  1729(c)(3MA). 

Section  X9c.2    Scope. 

This  regttlatton  would  recite  the 
source  of  the  Board's  authority  to 
establish  these  rules  and  regulatioaa 
undo'  section  5(d)tll)  HOLA  and 
section  4D6(cK3)  NHA.  This  regulation 
would  also  estahliah  that  any  receiver 
for  a  receivership  subject  to  the  Part 
569c  rules  shall  have  all  of  the  powers 
granted  by  section  5  HCNLA  and  section 
406  NHA. 

Section  569c.5   Appointmeai  Not  Cause 
for  Terminat'an  of  Executory  Contract 
or  Interest  in  Ptoperty. 


In  its  experience  with  receiverships 
for  insured  insbtutions.  the  FSUC  has 
increasingly  been  confronted  with 
executory  contracts  or  unexpired  leases 
which  provide  far  ^te  termioation  or 
modification  ei  the  association's  rights 
upon  the  inaolveecy  of  the  institation  or 
the  appointment  e#  a  receiver  or 
conservator  for  the  essoctation.  The 
FSLIC  has  also  encountered  contracttwl 
provisions  providing  for  the  forfeiture. 
modification,  or  tennination  of  an 
assodatian's  interest  in  property  upon 
the  insolvency  of  the  associatioo  or  the 
appointment  of  a  receiver  or 
V  conservator.  These  provisions,  expressly 
designed  to  impose  extraordinary  losses 
or  burdens  on  the  recervership  at  the 
expense  of  other  creditors  and  the 
FSUC,  are  inconsistent  with  the  fair  and 
equitable  treatment- of  all  persons 
having  interests  in  or  dealings  with  a 
receiver,  ere  contrary  to  pubbc  policy, 
and  are  of  dubious  legality.  Accordingly. 
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the  Board  has  determined  to  exercise  its 
substantive  rulemaking  authority  under 
section  5(d)(ll)  HOLA  to  eliminate  by 
rule  the  inequity  which  would  result 
from  attempts  to  enforce  such  provisions 
against  a  receiver. 

Section  569c.5(a)  would  provide  that 
an  executory  contract  or  unexpired 
lease  could  not  be  terminated  or 
modified  and  no  right  or  obligation 
under  the  contract  or  lease  could  be 
terminated  or  modiHed  upon  or  at  any 
time  after  the  appointment  of  the 
receiver  solely  because  of  a  provision  in 
the  contract  or  lease  that  is  conditioned 
on  the  insolvency  or  Rnancial  condition 
of  the  association  at  any  time  before  the 
appointment  of  the  receiver,  or  taking 
possession  by  the  receiver,  or  the 
appointment  of  a  custodian  or 
conservator  prior  to  such  an 
appointment  of  the  receiver.  An 
exception  to  this  general  prohibition 
against  the  enforcement  of  such 
remedies  "triggered"  by  insolvency  or 
receivership  appointments  is  set  forth  in 
§  569c.5(b),  which  would  apply  if 
applicable  law  excuses  a  party,  other 
than  the  association,  to  such  contract  or 
lease  from  accepting  performance  from 
or  rendering  performance  to  the  receiver 
or  to  an  assignee  of  such  contract  or 
lease,  whether  or  not  such  contract  or 
lease  prohibits  or  restricts  assignment  or 
rights  or  delegation  of  duties.  Another 
exception  would  apply  for  contracts  to 
extend  financial  accommodations  to  the 
association. 

Section  596.c.5(c)  would  provide  that 
any  property,  wherever  located,  in 
which  an  association,  as  of  the 
appointment  of  a  receiver,  has  a  legal  or 
equitable  interest,  is  property  of  the 
receivership  estate.  The  regulation 
would  further  provide  that  any  other 
party  to  whom  the  receiver  transfers 
such  property  shall  receive  such  title  as 
the  receiver  itself  possesses, 
notwithstanding  any  provision  that 
restricts  or  conditions  transfer  of  such 
interest  by  the  association  or  that  is 
conditioned  on  the  insolvency  or 
financial  condition  of  the  association  or 
on  the  appointment  of  a  receiver, 
conservator,  or  custodian,  and  effects  or 
gives  an  option  to  effect  a  forfeiture, 
modification,  or  termination  of  the 
association's  interest  in  the  property. 


Section  569.6 
Receiver. 


Powers  and  Duties  as 


This  proposed  rule  is  based  upon  and 
would  continue  many  of  the  provisions 
of  existing  §  596a.6  with  respect  to  the 
powers  and  duties  of  a  receiver.  A 
number  of  significant  revisions, 
however,  would  be  made. 

Section  569.6(b)(1)  has  been  added  to 
make  clear  that  the  receiver  has  the 


sgme  rights  and  powers  to  avoid 
transfers  of  property  of  the  association 
or  any  obligation  incurred  by  the 
association  that  are  avoidable  by:  (1)  A 
creditor  who  extends  credit  to  the 
association  and  who  obtains  a  judicial 
lien  on  all  property  of  the  association  on 
which  such  lien  could  have  been 
obtained:  (2)  a  creditor  who  extends 
credit  to  the  association  and  obtains  an 
execution  against  the  association  that  is 
returned  unsatisfied;  (3)  a  bona  fide 
purchaser  of  real  property  from  the 
association:  and  (4)  an  equity  receiver. 
In  determining  the  existence  of  such 
avoidance  power  by  persons  in  the 
indicated  categories,  the  receiver  may 
look  to  applicable  law  to  determine  the 
right  of  avoidance  or  other  modes  of 
attack  available  to  such  person  as 
against  a  creditor  claiming  a  superior 
right  in  the  property  of  the  receivership. 

The  operation  and  effect  of 
§  596c.6(b)(l)  may  be  illustrated  by  the 
following  examples,  which  are  by  no 
means  all  inclusive.  Under  this 
regulation,  the  receiver  may  avoid 
unperfected  or  improperly  perfected 
security  interests  under  the  Uniform 
Commercial  Code.  The  receiver  may 
also  defeat  alleged  consignors  or  finance 
lessors  whose  interests  have  not  been 
perfected  in  accordance  with  the 
provisions  of  the  Uniform  Commercial 
Code.  The  receiver's  status  as  a  bona 
fide  purchaser  of  real  estate  under 
S  569c.6(b)(l)(c)  would  permit  it  to  avoid 
mortgages  unrecorded  on  the  date  of 
appointment  of  the  receiver,  and, 
depending  upon  applicable  State  or 
Federal  law.  other  real  transfers  which 
have  not  been  perfected  as  of  the  date  of 
default. 

Section  569c.6(d)  sets  forth  in 
regulatory  form  the  receiver's  option  to 
accelerate  or  perform  under  a 
collateralized  debt  obligation  of  the 
institution  in  receivership.  This  would 
codify  positions  set  forth  in  published 
correspondence  of  General  Counsel. 

Section  596c.6(f)(3)  would  grant  the 
FSUC  as  receiver  the  power  to  reject  or 
repudiate  any  lease  or  executory 
contract  of  the  association.  A 
conservator  is  granted  similar  power  to 
reject  or  repudiate  leases  or  executory 
contracts  "which  the  conservator 
considers  burdensome"  under  Section 
548.2(k).  The  power  to  reject  leases  and 
executory  contracts  is  an  important, 
traditional  power  of  the  receiver,  which 
authorizes  the  termination  of 
agreements  by  which  the  receivership 
might  otherwise  be  bound.  The  proposed 
regulations  do  not  attempt  to  define  the 
term  "executory  contracts."  In  defining 
and  applying  the  executory  contract 
provision,  the  receiver  would  seek 
guidance  fit)m  analogous  treatment  of 


contracts  in  court  decisions  under  11 
U.S.C.  365.  In  general,  such  decisions 
have  used  the  so-called  "Countryman" 
definition: 

A  contract  under  which  the  obligations  of 
both  the  bankrupt  and  the  other  party  to  the 
contract  are  so  far  unperfonned  that  the 
failure  of  either  to  complete  performance 
would  constitute  a  material  breach  excusing 
performance  of  the  other. 

The  receiver  would  be  expected  by 
the  Board  to  look  to  developing  case  law 
under  11  U.S.C.  365.  however,  in  which 
the  Countryman  definition  has  not 
always  been  followed  exactly,  in  the 
interests  of  fairness  to  all  creditors. 
The  receiver  must  cure  a  default 
arising  from  nonpayment  or 
nonperformance  by  the  association  in 
order  to  assume  an  executory  contract 
or  unexpired  lease  in  default. 

The  proposed  regulation  would 
require  the  receiver  to  give  notice  of  its 
rejection  or  repudiation  of  a  lease  or 
contract  within  ninety  days  of  the 
appointment  of  the  receiver.  During  the 
period  in  which  a  determination  is  being 
made  whether  to  reject  or  repudiate  a 
lease  or  a  contract,  the  receiver  may  be 
required  to  take  action  consistent  with 
enforcement  of  the  contract  in  order  to 
preserve  its  rights  to  the  value  of  the 
agreement.  The  provision  for  a  ninety 
day  period  within  which  the  receiver 
may  reject  or  repudiate  any  lease  or 
contract  would  mean  that  no  actions 
taken  by  the  receiver  with  respect  to  the 
lease  or  executory  contract  prior  to  the 
expiration  of  this  period  could  be 
presumed,  or  deemed,  to  constitute  an 
assimiption  of  the  lease  or  executory 
contract.  Similarly,  the  regulatory  would 
expressly.provide  that,  prior  to  the 
receiver's  notification  of  its  rejection  or 
repudiation  of  any  lease  or  executory 
contract,  rejection  or  repudiation  of  the 
lease  or  executory  contract  may  not  be 
presumed  or  claimed  by  a  party  to  such 
lease  or  contract.  These  rules  would 
provide  the  necessary  flexibility  to 
enable  the  receiver  to  make  an  informed 
determination  whether  particular  leases 
or  contracts  should  be  rejected  or 
repudiated. 

In  the  event  that  the  receiver 
determines  to  reject  or  repudiate  a  lease 
or  executory  contract.  §  596€.ll(c) 
provides  that  any  claim  arising  from  the 
rejection  or  repudiation  will  constitute  a 
general  unsecured  claim  accruing  and 
becoming  unconditionally  fixed  on  or 
before  the  date  of  default.  No  such  claim 
will  be  treated  as  an  administrative 
expense  of  the  receiver  entitled  to 
priority  under  §  596c.ll(a). 

In  the  event  that  the  receiver  should 
determine  not  to  accelerate  an 
association's  obligations  under  a 
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■"secured  borrowing  or  other  security 
arrangement,  thereby  affirming  the 
contract,  the  receiver  would  not 
thereafter  treat  contractural 
reqeirements  such  as  additional 
coUateral  transfers  (after  "marking  to 
market")  as  subject  to  repudiation. 

The  cumbersome  sales  procedures  set 
forth  in  existing  J  569a.6{c)(3),  which 
must  be  satisfied  before  the  receiver 
may  dispose  of  any  significant  assets, 
would  be  eliminated.  These  restrictions, 
and  the  other  asset  disposition 
procedures  knposed  by  the  existing 
regulation,  unnecessarily  burden  the 
receiver's  ability  to  deal  with 
receivership  assets  in  the  best  interests 
of  the  receivership. 

Section  569c.6(i)  would  provide 
specific  authorization  for  the  receiver  to 
contract  for  the  services  of  a  manager, 
managers, «  management  company  to 
administer  the  receivership  or  to 
contract  with  other  receivers  or  entities 
for  the  services  of  a  manager,  managers, 
or  managemeait  company  to  administer 
the  receivership,  or  to  pay  or  share  the 
costs  of  such  a  contract  or  contracts 
from  the  assets  of  the  anociatian  in 
receivership.  Given  the  niunber  of 
savings  and  loan  asaociatiooB  far  which. 
the  FSUC  has  been  appointed  receiver 
in  recent  years  and  the  volume  and 
complexity  of  asset  workout  problons 
with  which  it  has  become  involved. 
FSLIC  has  on  occasion  found  it 
necessary  to  seek  the  services  of  outside 
managers  or  management  companies  to 
perform  various  receivership  functions. 
Although  the  authority  to  enter  into  such 
contracts  exists  under  the  present 
regulationa,  the  significance  of  such 
agreements  warrants  the  provision  of 
separate  explicit  authority  dealing  with 
this  subject. 

Section  5WC.7  Chims Procedure; 
Section  569c.8  Secured  Claims; 
Section  569C.9  Appeal  Procedure. 

Existing  §§  546.4  and  56ga^-56ga.8 
deal  with  the  presentation  of  creditor 
claims  to  the  receiver.  The  presentation 
of  claims  by  depositors  is  covered  in 
§3  349.5,  549.5-1  and  569a.9.  The 
proposed  rules  in  §§  569c.7  through 
569C.9  would  codify  existing  procedures 
and  provide  uniform  and  complete 
procedures  for  the  presentation  and 
determination  of  claims,  as  well  as  for 
appeals  from  claims  determinations. 

The  expanded  treatment  of  the  claims 
process  in  §  §  569c.7  through  569c.9  is 
extremely  important  in  that  the  claims 
process  is  one  of  the  most  critical 
aspects  of  a  Board  appointed 
receivership.  Th^  importance  of  the 
claims  procedure  is  related  to  the  nature 
of  a  receivership  established  pursuant  to 
the  Board's  exercise  of  its  authority 


under  Federal  law  to  appoint  a  receiver. 
The  Board  has  independent  authority  to 
appoint  a  receiver  ex  parte,  without 
notica  and  without  the  involvement  of 
any  court.  Section  5(d)(6)(A)  HOLA.  12 
U.S.C  1464(dK6)(A);  Section  406(c)  NHA 
12  U.S.C  1729(cj;  Biacayne  Federal 
Savings  6r  Loan  Assodatioa  v.  Federal 
Home  Loan  Bank  Board  72a  ?2d  1499, 
1503  (11th  Cir.  1983).  The  resulting 
receivership  is  a  statutory  receivership, 
subject  only  to  the  regulation  of  the 
Board,  and  not  to  the  regulation  of  any 
court.  Congress  specifically  provided  for 
this  exclusive  regulation  of  the 
receivership  by  the  Board  in  Section 
406(d)  NHA  in  which  the  F^JC  is 
granted  authority  to: 

carry  oo  the  buainess  of  and  to  collect  all 
obligations  to  the  insured  institutions,  to 
settle,  compromise,  or  release  claims  in  favor 
of  or  against  Uw  insured  institubons.  and  to 
do  all  other  things  that  may  be  neceuary  in 
connection  therewith,  subject  only  to  the 
regulation  of  the  Federal  Home  Loan  Bank 
Board. 

In  North  Mississippi  Savings  S-  Loan 
Associatioa  v.  Htidspeth.  756  F.2d  1096. 
1101,  (5th  Or.  iaB5)  {cert.  pet.  pending). 
the  Court  recognized  that  the  legislative 
history  of  the  Bank  I^otection  Act  of 
1966  confined  that  the  FSLIC's  authority 
"[ijn  carrying  out  its  reeeivership 
responffibdlities  .  .  .  would  be  subject 
only  to  the  regulation  of  the  Federal 
Home  Loan  Bank  Board.  .  . 

In  addition  to  the  specific  statutory 
direction  that  FSLIC  receiverships  shall 
be  subject  cmly  to  the  regtdation  of  the 
Board,  Congress  expressly  excluded 
courts  from  involvement  with  the  affairs 
of  the  receivership.  Sectiijn  5{d)t8)(C) 
HOLA,  12  U.S.C.  1484(d)(6)(C).  made 
applicable  to  non-federal  associations 
by  section  406(c)(3)  NHA.  12  U.S.C. 
1729(c)(3),  pirovides,  amoog  other  things, 
that: 

...  no  court  may  .  .  .  except  at  the 
instance  of  the  Board,  restrain  or  affect  the 
exercise  of  powers  or  functions  of 
a  .  .  .  receiver.  -». 

The  breadth  of  the  section  5(d)(6)(C) 
prohibition  was  emphasized  by  the  court 
in  First  Savings  BLoon  Association  v. 
First  Federal  Savings  and  Loan 
Association,  547  F.  Supp.  988  (D.  Haw. 
1982),  when  it  observed  that: 

...  it  can  be  said  without  any  fear  of 
dilute  that  Section  1464(d)(6)(C)  .  .  .  makes 
it  absolutely  dear  that  no  suit  can  be 
entertained  and  no  relief  aOccting  the  powers 
and  functions  of  a  receiver  may  be  sought  or 
accorded  other  than  [a  chaJJenge  to  the 
receivership  appointment  itself]  under  the 
provisions  of  {  14M(dK6){A)  .  .  . 

547F.  Supp.at994. 

The  consequence  of  the  Board's 
exclusive  regulatory  authority  over 


FSLIC  receivertiups  ami  the  prohibition 
of  court  involvement  in  such 
receiverships  is  that  the  courts  lack 
jurisdiction  to  consider  claims  against 
the  receivership  or  any  other  complaints 
seeking  relief  of  any  type  against  the 
receivership  prior  to  final  agency  action. 
The  absence  of  jurisdiction  to  consider 
such  claims  or  complaints  was 
explained  by  the  District  Court  in  North 
Mississippi  Savings  &  Loan  Association 
V.  Hudspeth.  W.C  83-193-NK-P.  slip  op. 
(N.a  Miss.  March  12. 1964).  In  that  case, 
the  FSLIC  was  appointed  receiver  for 
North  Mississippi  after  North 
Mississippi  had  filed  suit  to  void  a 
contract  for  personal  services  with 
defendant  Hudspeth.  Hudspeth  had  filed 
a  counterclaim  asserting  thia  validity  of 
the  contract  and  seeking  a  declaratory 
judgment  for  money  damages.  After  the 
receivership  appointment  the  FSLIC  as 
receiver  notified  Hudspeth  that  all  such 
contracts  bad  been  terminated  and 
asserted  that  the  Court  lacked  subject 
matter  jurisdiction  over  the  dispute 
because  the  Bank  Board  had  exclttsive 
jurisdiction  over  the  conduct  of  the 
receiver.  The  court  agreed,  stating: 

As  we  have  already  observed,  questions 
regarding  FSLIC's  terminatior  of  a  contract  or 
its  power  to  do  so  as  receirer  should  be 
addressed  to  the  FHLBB,  because  orighial 
jurisdiction  over  the  condect  of  FSLIC  or  the 
conservator  of  New  North  bes  witli  FHLBBi 
12  U.S.C  §  14»4(d)(6)(C)  provittet  in  part,  diat 
"no  covt  may  .  .  .,  except  at  the  instance  of 
the  Board  (FHLBi^  restrain  or  affect  the 
exercise  of  powers  or  functions  of  a 
conservator  or  receiver."  Rather  than 
asserting  his  counterclaim,  defendant  first 
should  have  taken  steps  to  present  his 
grievances  to  F!fl.BB  for  an  administretive 
determination.  Upon  FHLBB's  failure  to  grant 
defendant's  desired  relief.  Indicia)  review  is 
available  under  {  10  of  the  Administrative 
Procedures  Act  S  U.S.C  (i  701, 706. 

In  affirming  the  District  Court,  the 
Fifth  Circuit  &Id  that  Hudspeth's  claim 
was  required  to  be  decided  through  the 
administrative  process,  reasoning  that 
"Congress  wanted  the  FSLIC  to  be  able 
to  act  quickly  and  decisively  in 
reorganizing,  operating,  or  dissolving  a 
failed  institution  and  intended  that 
FSLIC's  ability  to  accomplish  these 
goals  not  be  interfered  with  by  other 
judicial  or  regulatory  authorities."  North 
Mississippi  Savings  &  Loan  Association 
V.  Hudspeth.  756  F.2d  1096, 1101  (Sth  Cir. 
1985).  Accord.  Norwood  Federal  Savings 
&  Loan  Association  v.  California 
Heritage  Bank,  Qvil  No.  85-0792.  E,  slip 
op.  (S.D.  Cal.  August  IZ  1985);  FSUC  v. 
Forde.  CV  85-774-WMB,  slip  op.  (CD. 
Cal.  September  13. 1985);  CJea  Ridge 
Condominiums^  Ltd.  et  al.  v.  FSUC,  CA 
No.  3-85-1709-R.  slip  op.  (N.D.  Tex.. 
September  27, 1985);  Manning  SfrLA  v. 
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FHLBB,  Case  No.  783  C  757  slip  op. 
(N.D.  111..  January  4. 1984). 

Under  these  precedents,  courts  may 
not  interfere  with  any  receivership 
function,  including  the  disposition  of 
receivership  assets  and  resolutions  of 
claims  against  the  receivership  estate. 
Thus,  courts  may  not  grant  injunctions 
against  the  foreclosure  of  receivership 
assets,  or  liens  or  attachments  against 
receivership  property.  See,  e.g.  Glen 
Ridge,  supra. 

All  claims  against  a  receiver, 
including  those  that  arise  during  the 
pendency  of  the  receivership,  must  be 
presented  to  the  receiver  for 
administrative  determination.  See,  e.g.. 
Manning  S&LA  v.  FSUC,  supra;  FSUC  v. 
Forde,  supra. 

Because  all  claims  against  the 
receivership  must  be  resolved 
administratively,  it  is  important  that  an 
efficient  and  effective  claims  procedure 
be  available  to  creditors  in  published 
form.  Sections  569c.7  and  569c.9  would 
replace  the  published  procedures  now 
located  separately  in  various  sections  of 
Parts  549  and  Part  569a. 

Sections  569c.7  (a)  and  (b)  provide  for 
notification  to  creditors  and  depositors 
to  present  their  claims  on  forms 
prescribed  by  the  receiver.  Section 
569c.7(c)  authorizes  the  receiver  to 
approve  or  wholly  or  partly  disallow 
any  claim,  including  any  claim  to 
security,  preference  or  priority. 
Claimants  would  be  notified  of  the 
disallowance  of  their  claims  and  the 
reasons  therefor  by  written  notification 
mailed  to  their  last  address  as  shown  on 
the  books  of  the  association.  Section 
569C.7  does  not  purport  to  be  an 
automatic  stay  of  foreclosure  or 
liquidation  by  a  secured  creditor,  but  all 
creditors  are  generally  subject  to  the 
claims  process. 

The  FSLIC's  experience  indicates  that 
many  claims  can  be  described  and 
presented  without  difficulty  by 
submitting  a  simple  claim  form.  In  most 
cases,  the  information  provided  on  such 
a  form  is  adequate  to  enable  the 
receiver  to  reach  a  determination. 
However,  in  some  cases  involving  more 
complex  claims,  a  substantial  amount  of 
additional  information  is  necessary  in 
order  to  establish  a  complete  record  on 
the  basis  of  which  to  reach  a 
determination  concerning  a  claim. 
Therefore,  §  569c.7(c)(2)  provides  that 
the  receiver  may  require  submission  of 
additional  evidence  in  written  form.  In 
such  event,  the  receiver  would  compile 
such  a  written  record  as  it  determined, 
in  its  discretion  and  subject  to 
procedures  prescribed  by  the  Director  of 
FSLIC  with  the  concurrence  of  the 
General  Counsel,  would  be  sufficient  to 
provide  a  reasonable  basis  for  allowing 


or  disallowing  the  claim  or  resolving  the 
dispute.  In  the  event  that  the  receiver 
denied  a  claim  in  whole  or  part,  the 
receiver  would  file  a  report  with  its 
determination,  which  would  include 
findings  on  the  issues  raised  and 
considered.  This  report  would  become  a 
part  of  the  record.  The  receiver  would 
retain  discretion  to  set  limitations 
concerning  the  time,  scope  and  size  of 
submissions  of  written  evidence  or  other 
material.  In  the  event  that  the  receiver's 
determination  rested  on  a  material  fact 
not  appearing  in  the  evidence  in  the 
record,  an  interested  party  would  be 
entitled,  on  timely  request,  to  £Ui 
opportunity  to  show  the  contrary. 

Section  589c.7(c)(4)  would  codify  the 
receiver's  power,  on  principles  of 
equitable  subordination,  to  subordinate 
for  purposes  of  distribution  all  or  part  of 
any  allowed  claim  to  all  or  part  of 
another  allowed  claim  or  all  or  part  of 
an  allowed  interest  to  all  or  part  of 
another  allowed  interest  or  to  refuse  to 
recognize  any  lien  securing  an  equitably 
subordinated  claim.  This  regulation 
would  make  it  clear  that  common  law 
principles  of  equitable  subordination 
established  in  a  long  line  of  court 
decisions  are  applicable  to  receiverships 
covered  by  the  section  569c  regulations. 
See,  e.g..  Pepper  v.  Litton,  308  U.S.  295 
(1939)  and  Taylor  v.  Standard  Gas  &■ 
Electric  Co.,  306  U.S.  307  (1939).  This 
regulation  would  make  available  to  the 
receiver  powers  similar  to  those  granted 
by  section  510(c)  of  the  Bankruptcy 
Code,  11  U.S.C.  510(c).  The  regulation 
would  both  permit  the  receiver  to 
subordinate  claims  and  to  refuse  to 
recognize  liens  securing  equitably 
subordinated  claims.  The  power  to 
refuse  to  recognize  liens  is  essential  in 
order  to  render  effective  the  receiver's 
power  to  subordinate  claims. 

Under  the  principles  of  equitable 
subordination  the  receiver  would 
ordinarily  subordinate  claims  only  in 
situations  in  which  it  determined  that 
inequitable  conduct  has  occurred.  No 
aitempt  is  made  to  define  the  type  of 
misconduct  which  may  result  in  the 
subordination  of  the  claims.  Rather, 
such  determinations  would  be  made  by 
the  receiver  on  a  case-by-case  basis, 
subject  to  the  Board's  supervisory 
authority.  With  respect  to  any  claim  for 
which  equitable  subordination  was 
being  considered,  the  receiver  would 
determine  whether,  notwithstanding  the 
apparent  legal  validity  of  the  claim,  the 
conduct  of  the  claimant  in  relation  to 
other  creditors  is  or  was  such  that  it        ^ 
would  be  unjust  or  unfair  to  permit  the 
claimant  to  share  pro  rata  with  other 
claimants  of  equal  status.  In  the  exercise 
of  the  powers  granted  by  §  569c.7(c)(4), 
it  can  be  anticipated  that  it  would  be  the 


claims  of  directors  and  officers  and 
other  insiders  with  respect  to  an 
association  that  would  receive 
particularly  close  attention. 

Section  569c.8  would  deal  separately 
with  a  number  of  important  legal 
questions  concerning  the  treatment  of 
secured  claims  in  a  receivership 
governed  by  the  section  569c 
regulations.  Existing  §§  569a.8(b), 
549.4(b)  and  569a.7(a)(2)  address  to 
some  extent  the  treatment  of  secured 
claims  but  do  not  do  so 
comprehensively  and  do  not  consider 
certain  issues  that  experience  indicates 
should  be  resolved  by  the  Board  in  the 
exeWse  of  its  substantive  rulemaking 
authority  under  section  5(d)(ll)  HOLA. 

Section  569c.8(c)  would  continue  the 
general  rule  set  forth  in  existing 
§  569a.7(a)(2)  that  recognizes  claims  to 
security  to  the  extent  that,  under  the 
laws  of  the  state,  territory,  or  other 
political  unit  in  whicbthe  principal 
office  of  the  association  is  located,  such 
creditor  claim  is  secured  by,  or 
constitutes  a  lien  on,  assets  or  property 
of  any  kind  of  the  association  or  in 
which  the  association  has  an  interest. 
Section  569c.8(a)  would  provide  that 
such  a  claim  is  secured  only  to  the 
extent  of  the  value  of  the  property  or 
such  creditor's  interest  in  the 
receivership's  interest  in  the  property, 
and  is  unsecured  to  the  extent  that  such 
value  is  less  than  the  amount  of  the 
allowed  claim.  In  recognition  of  the  fact 
that  the  receiver  may  incur  costs  or 
expenses  to  preserve  or  dispose  of 
property  securing  claims,  §  569c.8(e) 
would  provide  that  the  receiver  may 
recover  from  such  property  such  costs 
and  expenses  to  the  extent  of  any 
benefit  to  the  holder  of  the  secured 
claims. 

In  addition  to  the  principal  amount  of 
a  secured  creditor's  claim,  the  claimant 
may  seek  to  recover  interest  or  other 
charges.  The  extent  to  which  such 
interest  or  charges  may  be  recovered  is 
described  in  §  569c.8  (b)  and  (d).  In 
essence,  the  regulation  would  provide 
that  contractually  determined  interest, 
including  interest  on  ordinary  interest  in 
the  event  of  a  failure  to  pay  principal  or 
interest  when  due.  could  be  recovered  if 
the  value  of  the  property,  after  the 
receiver's  recovery  of  its  expenses  and 
costs  with  respect  to  the  property,  were 
greater  than  the  principal  amount  of  the 
claim. 

Section  569c.8(d)(2)  would  impose 
limitations  on  the  allowance  of 
prepayment  penalties  or  fees  sought  to 
be  recovered  from  a  receiver  by  secured 
claimants  and  also  contemplates  the 
possibility  of  the  receiver's  receipt  of  a 
discount  when  prepaying  the  principal 


amount  of  an  obligation  of  the 
association,  which  discount  would  be 
equal  to  the  present  value  of  the  gain 
attributable  to  the  claimant's 
opportunity  to  reinvest  the  funds  at 
higher  interest  rates.  With  respect  to 
prepayment  penalties,  §  569c.8(d](2](a] 
provides  that  a  claim  against  a  receiver 
baaed  on  a  prepayment  penalty  or  fee 
shall  be  allowed  if  and  only  if  the  claim 
is  based  on  a  written  contract  that 
provides  in  substance  that  such 
prepayment  penalty  or  fee  shall  not 
exceed  the  present  value  of  the  loss 
attributable  to  lower  interest  rates 
available  for  reinvestment  upon 
prepayment.  This  limitation  is  imposed 
so  that  the  creditor  of  an  institution  in 
receivership  will  recover  a  prepayment 
penalty  only  in  those  situations  where 
the  creditor  will  suffer  an  actual 
financial  loss  as  a  result  of  the 
prepayment.  The  clearest  example  of 
sudi  loss  would  be  the  loss  suffered 
under  certain  reinvestiment  conditions 
by  B  Federal  Home  Loan  Bank  having 
long  term  obligations  outstanding  at  the 
time  of  prepayment.  The  proposed  rule 
would  allow  penalty  payments  to  meet 
such  losses,  but  would  prevent  a 
creditor  from  filing  a  claim  against  the 
receivership  that  would  result  in  a 
windfall  to  the  creditor  to  the  detriment 
of  t]ie  other  creditors  of  the  estate.  The 
regulation  thus  furthers  the  underlying 
preitiise  of  the  distribution  regulations, 
which  attempt  to  treat  all  creditors 
similarly  situated  in  a  siniilar  fashion. 

With  respect  to  prepayments  which 
result  in  finanical  benefits  to  claimants, 
§  569c.8(d](2](b)  contemplates  that  a 
contract  that  p^-ovides  a  prepayment 
penalty  that  is  to  be  honored  by  a 
receiver  shall  also  provide  that 
prepayment  of  the  principal  amount  of 
an  obligation  of  a  receiver  shall  be 
discounted  by  the  present  value  of  the 
gain  attributable  to  higher  interest  rates 
available  for  reinvestment.  Again,  the 
purpose  of  this  provision  is  to  prevent 
any  gains,  in  the  nature  of  windfalls, 
resulting  from  an  election  by  the 
receiver  to  prepay  an  obligation.  The 
amount  saved  by  the  receiver  as  a  result 
of  this  provision  would  be  available  for 
distribution  to  other  creditors  of  the 
estate  and  would  further  the  purpose  of 
treating  all  creditors  similarly  situated 
in  a  similar  fashion. 

Except  for  interest  and  prepayment 
penalties  or  fees  satisfying  the 
standards  set  forth  in  §  569c.8(d)  (1)  and 
(2),  the  receiver  would  not  be  permitted 
to  allow  any  claim  for  prepayment  or 
other  penalties  for  liquidated  damages 
under  an  express  prohibition  set  forth  in 
§  5e9.8[d)(3).  The  regulation  would  also 
provide  that  no  unsecured  claim  for  such 


prepayment  or  other  penalties  or 
liquidated  damages  would  be  allowed 
by  the  receiver. 

These  proposed  regulations  would  not 
affect  prepayment  arrangements  not 
involving  a  receiver. 

Section  589c-8(f)(l)  would  remove  any 
uncertainty  concerning  the  effect  on  the 
rights  of  a  secured  creditor  of  an 
association  of  having  made  or  renewed 
a  loan  or  advance  to  an  association 
when  it  was  insolvent  or  close  to 
insolvency.  The  regulation  would 
specifically  provide  that  a  claim  or 
security  interest  of  a  secured  creditor 
shall  not  be  disallowed  or  impaired 
solely  because  of  such  fact. 

Subparagraph  (2)  of  §  569c.6(f)  would 
allow  a  secured  creditor  that  perfected 
its  lien  only  after  an  association's 
publicly  available  condition  report 
discloses  net  worth  of  2%  or  less  of 
liabilities  to  be  deemed  by  the  receiver 
to  have  perfected  its  lien  as  of  the 
entering  into  of  the  security  agreement  if 
it  perfected  within  60  days  of  the  date  of 
availability  of  the  association's  report; 
provided,  however,  that  the  "relation 
back"  cannot  supersede  a  lien  attached 
and  perfected  prior  to  the  actual  date  on 
which  such  secured  creditor  perfects. 

Section  569c.8(g)  relates  to  the 
contractual  right  to  liquidate  a 
repurchase  agreement  or  reverse 
repurchase  agreement  by  a  "repo 
participant,"  as  such  term  is  defined  in 
11  U.S.C.  101.  Subject  to  the  limitations 
set  forth  therein,  this  provision  attempts 
to  provide  repo  participants  with  rights 
similar  to  the  rights  repo  participants 
would  have  in  the  event  of  the 
bankruptcy  of  the  other  party  to  a 
repurchase  agreement.  As  such, 
reference  should  be  made  to  applicable 
provisions  of  the  Bankruptcy  Code  and 
in  particular  to  section  362(b)(7),  section 
559,  and  section  741  of  title  11.  This 
proposal  reflects  the  Board's  recognition 
of  the  sensitive  nature  of  the  securities 
market  as  it  relates  to  repurchase 
agreements.  The  regulation  would 
provide  for  the  prompt  liquidation  of 
such  contracts  in  a  commercially 
reasonable  manner,  provided  that  the 
receiver  does  not  have  any  reason  to 
believe  that  the  agreement  involves 
fraud  or  other  extraordinary 
circumstances  or  would  interfere  with 
the  discretion  of  the  receiver  to 
administer  assets  and  liabilities  of  the 
receivership. 

The  Board  proposes  to  issue  a  special 
regulation,  §  569c.8-l,  concerning  the 
status  of  Federal  Home  Loan  Banks 
( "Banks")  as  secured  creditors.  In  view 
of  the  unique  position  of  the  Banks  as 
principal  lenders  and  lenders  of  last 
resort  to  the  thrift  industry,  and  the 


supervisory  roles  of  selected  Bank 
officers,  it  is  the  Board's  position  that 
the  Board's  uniform  rules  for  the  rights 
of  secured  creditors  in  receiverships 
should  address  and  distinguish  certain 
matters  in  which  the  Banks  merit 
particular  treatment.  Federal  Home 
Loan  Bank  loan  security  agreements, 
usually  termed  "Advances  Agreements", 
often  specify  the  law  of  the  state  in 
which  the  Bank  is  located  as  the  law 
pursuant  to  which  it  shall  be  determined 
that  a  security  interest  is  perfected.  In 
view  of  the  non-discriminatory  lending 
activity  of  each  Bank  within  a  District 
that  includes  more  than  one  state,  the 
authority  to  acquire  advances  from 
other  Banks,  and  the  multi-state 
activities  of  Bank  members,  the 
proposed  regulation  requires  the 
receiver  to  recognize  the  validity  of  a 
"choice  of  laws"  provision.  In  addition, 
the  proposed  regulation  makes  it  clear 
that  the  receiver's  power  to  subordinate 
claims  under  principles  of  equitable 
subordination  cannot  be  applied  to  the 
Banks  because  of  or  related  to  or  rising 
from  the  responsibility  for  supervisory 
and  regulatory  matters  pursuant  to 
authority  conferred  upon  them  by  the 
Board  and  the  FSLIC. 

Section  5d9c.9  would  provide  a 
detailed  procedure  by  which  a  claimant 
could  appeal  an  allowance  or 
disallowance  of  a  claim  by  the  receiver. 
The  Director  FSLIC  could  take  final 
action  on  the  appeal,  with  the 
concurrence  of  the  General  Counsel,  in 
which  case  the  Director  FSLIC  would 
provide  the  claimant  with  a  statement  of 
reasons  for  such  final  action.  The 
Director  FSLIC  would  also  be 
empowered  to  submit  the  appeal  for 
reconsideration  to  the  Board.  The  Board 
would  review  the  appeal,  the  written 
record  of  the  receiver,  and  any 
recommendation  of  the  Director  FSLIC. 
The  Board  could  also  permit  the 
claimant  to  provide  further  explanation 
or  argument  in  support  of  the  request 
and  could,  in  its  own  discretion, 
entertain  oral  argument.  Notice  of  the 
final  determination  by  the  Board  would 
be  given  to  the  claimant.  In  the  event 
that  the  decision  of  the  Director  FSLIC 
or  of  the  Board  rested  on  a  material  fact 
not  appearing  in  the  evidence  in  the 
record,  an  interested  party  would  be 
entitled,  on  timely  request,  to  show  the 
contrary. 

All  claims  against  FSLIC  receiverships 
would  be  submitted  and  determined  in 
accordance  with  the  procedures  outlined 
in  the  regulations.  Only  after  final  action 
on  such  claims  is  judicial  review 
available,  pursuant  to  the 
Administrative  Procedure  Act.  and  such 
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review  is  limited  to  the  record 
established  through  the  claims  process. 

Section  569c.  10  Participations, 
Servicing. 

It  has  now  become  a  common  practice 
for  insured  savings  and  loan 
associations  to  sell  or  purchase 
participation  interests  in  mortgage 
loans.  Although  these  transactions  are 
often  handled  on  an  informal  basis  with 
documentation  that  does  not  address  all 
of  the  legal  Issues  presented  by  the 
relationship,  the  parties  to  a 
participation  transaction  ordinarily 
intend  that  the  arrangement  be 
characterized  as  a  sale  of  an  interest  in 
the  loan  by  the  "lead"  lender  to  the 
participant.  Occasionally,  transactions 
resembling  ordinary  loan  participations 
will  be  arranged  for  financing  purposes 
without  the  intention  of  selling  an 
interest  in  the  underlying  loan  to  the 
institution  providing  the  financing.  In 
these  limited  circumstances,  the  parties 
may  intend  to  create  the  relationship  of 
•  debtor  and  creditor,  rather  than  that  of 
a  purchaser  and  seller.  Widi  this  one 
exception,  however,  most  participation 
transactions  in  which  insured  savings 
and  loan  assodatioos  become  involved 
constitute  sales  of  interests  in  mortgage 
loans,  and  the  parties  intend  that  the 
participants  be  characterized  as  owners 
of  their  interests,  and  not  as  creditors  of 
the  "lead"  lender. 

Upon  the  appointment  of  a  receiver 
for  an  insured  institution,  the  treatment 
of  loan  participations  becomes 
extremely  important  If  the  participants 
are  owners  of  interests  in  specific  loans, 
they  are  entitled  to  such  interests  and 
the  recognition  of  this  entitlement 
provides  no  basis  for  complaint  by  other 
creditors  of  the  receivership.  If  the 
"partidpants"  are  not  owners,  but  are 
merely  creditors  of  the  receivership,  no 
entiUement  to  ownership  of  the  specific 
interest  in  the  underlying  loan  may  be 
recognized  widiout  preferring  such 
creditors  over  other  creditors  of  the 
institution. 

The  existing  receivership  regulations 
do  not  address  the  status  of  loan 
participations  in  a  receivership  for  an 
insured  savings  and  loan  association. 
The  failure  to  address  this  issue  could 
lead  to  disputes  among  participants, 
other  creditors  of  an  institution,  and  the 
F^JC  as  the  institution's  receiver. 
Uncertainty  about  the  treatment  of  loan 
participations  could  be  compounded  by 
the  existence  of  a  number  of  dedsions 
involving  ordinary  bankruptdes. 
Chapter  11  proceedings,  or  FDIC 
receiverships  in  which  the 
characterization  of  loan  partidpations 
as  involving  debtor/creditor  or  seller/ 
purchaser  relationships  was  discussed. 


This  topic  has  also  received  significant 
attention  in  legal  periodicals,  many  of 
which  set  forth  arguments  advanced  by 
bankruptcy  trustees  that  participations 
should  be  viewed  as  loans,  rather  than 
purchases.  See  W.  Homer  Drake  ft  Kyle 
R.  Weems,  Mortgage  Loan 
Participations:  The  Trvstee's  Attack,  52 
Am  Bankr.  L  J.  23  (1978);  Kenneth  M. 
Lapine,  Loan  Participations  and  the 
Savings  B  Loan  Association:  A  Sleeping 
Giant  Stirs.  11  Akron  L.  R.  457  (1978); 
William  C.  Tompsett  Interbank 
Relations  in  Loan  Participation 
Agreements:  From  Structure  Workout, 
101  Banking  L  J.  31  (1984):  Hutcfains. 
What  Exactly  is  a  Loan  Participation?,  9 
Rut  Cam.  L  J.  447  (1978):  David  B. 
Simpson.  Loan  Participations:  Pitfalls 
for  Participants.  31  Bus.  Law.  1977 
(1976). 

The  position  that  the  relationship 
between  a  lead  lender  and  a  partidpant 
should  be  characterized  as  that  of  a 
debtor  and  a  creditor  was  adopted  by 
the  court  in  In  Re  Alda  Commercial 
Corporation.  327  F.  Supp.  1315  (SD.  N.Y. 
1971).  in  which  a  referee  in  bankruptcy 
for  the  Alda  Corporation  took  the 
position  that  two  individuals  who 
agreed  to  be  "  joint  venturers"  with 
Alda  and  to  obtain  "undivided 
fractional  interests"  in  certain  loans 
made  by  Alda  were  merely  creditors  of 
the  corporation.  The  district  court 
adopted  die  referee's  position, 
concluding  that  the  individuals  were 
unsecured  investors  in  Alda's  business 
and  had  no  right  to  the  collateral 
securing  the  loans  in  which  they  were 
granted  an  "undivided  fractional 
interest" 

The  bankruptcy  trustees  for  two 
mortgage  companies  relied  on  the  Alda 
dedsion  to  support  their  argument  that 
the  lead-partidpant  relationship  was 
that  a  debtor-creditor  in  In  Re  Hamilton 
Mortgage  Co.,  Bankr.  Case  No.  BK-1-70- 
264  (EJO.  Tenn.  1971),  and  In  Re  Fidelity 
Mortgage  Co.,  Bankr.  Case  No.  )77-0O412 
(S.D.  Miss.  1977).  The  Chapter  XI  tinistee 
in  Hamilton  Mortgage  informed  27 
insured  savings  and  loan  assodations, 
among  others,  which  had  purchased 
partidpation  interests  in  mortgage  loans 
originated  by  the  mortgage  company 
that  they  were  not  owners  of  the  loans, 
but  were  mere  lenders.  No  decision 
concerning  the  validity  of  this  position 
was  reached  because  the  matter  was 
settled.  However,  in  Fidelity  Mortgage, 
the  court  entered  an  order  in  favor  of  the 
trustee,  indicating  that  an  assignment  of 
an  interest  in  loans  secured  by  an 
interest  in  real  property  would  have  to 
meet  all  of  the  tests  appUcable  to  the 
perfection  of  such  real  property  interest 
under  Mississippi  law  in  order  to  be 


recognized.  The  uncertainty  created  by 
these  two  cases  was  partially  resolved 
by  the  adoption  of  new  Section  541(d)  of 
the  Bankruptcy  Code,  which  was 
designed  to  "make  certain  that 
secondary  mortgage  market  sales  as 
they  are  currently  structured  are  not 
subject  to  challenge  by  bankruptcy 
trustees."  See.  In  Re  Adana  Mortgage 
Bankers,  Inc.,  7  B.C.D.  1065, 1094-1095 
(N.D.  Ga.  1980). 

Judicial  recognition  that  loan 
participants  are  owners  of  partial 
interests  in  loans,  rather  than  creditors 
of  the  lead  lender,  has  often  been  based 
on  the  dedsion  in  Federal  Deposit 
Insurance  Corporation  v.  Mademoiselle 
of  California,  379  F.2d  660  (9th  Cir.  1957). 
involving  a  lead  lender,  the  San 
Prandsco  National  Bank,  for  which  the 
FDIC  was  appointed  receiver.  The 
borrower  on  the  underlying  loan  set  off 
the  balance  in  its  commercial  account 
with  the  lead  lender  against  the 
outstanding  balance  on  the  loan.  A 
partidpant  in  the  loan  asserted  a 
preferred  claim  to  its  share  of  the  offset. 
Although  the  court  denied  the 
partidpant's  right  to  do  so,  it  recognized 
diat: 

...  A  direct  recovery  against  the  receiver 
in  preference  to  the  general  pro  rata 
distribution  of  assets  is  authorized  in 
situations  where  the  facts  are  such  that  the 
court  must  say  in  equity  that  the  property  is 
not  that  of  the  t>ank  but  of  the  claimant. 

379  P.2d  at  664-665. 

In  order  for  the  participant  to  meet  its 
burden  of  proof,  however,  the 
participant  was  required  by  the  court  to 
identify  "a  specific  fund  or  payment  in 
the  possession  of  the  receiver" 
cognizable  in  equity  as  the  participant's 
own  property.  The  court  concluded  that 
the  offset  did  not  constitute  such  a 
specific  fund  or  payment.  The 
Mademoiselle  case  was  followed  in  two 
recent  cases  arising  out  of  the 
insolvency  of  the  Penn  Square  Bank: 
Chase  Manhattan  Bank,  N.A.  v.  Federal 
Deposit  Insurance  Corporation,  554  F. 
Supp.  251  (W.D.  Okla.  1983).  and 
Hibemia  National  Bank  v.  Federal 
Deposit  Insurance  Corporation,  733  F.2d 
1403  (10th  Cir.  1964).  In  each  case,  the 
courts  denied  a  participant  a  share  of 
offsets  taken  by  borrowers  on  the 
underiying  loan  on  the  ground  that  such 
offsets  did  not  consititute  a  "specific 
fund  or  payment"  in  the  possession  of 
the  receiver.  Both  dedsions,  however, 
reaffirm  a  partidpant's  right  to  assert  a 
preferred  claim  in  situations  where  there 
is  a  spedfic  fund  or  payment  held  by  the 
receiver  with  respect  to  the  loans. 

As  a  result  of  the  controversy 
reflected  by  these  dedsions  and  by  the 
discussions  of  loan  partidpations  by 
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legal  commentators,  the  Board  has 
concluded  that  it  should  exercise  its 
authority  pursuant  to  section  5(d)(ll) 
HOLA  to  establish  deflnitive  guidelines 
concerning  the  treatment  of  mortgage 
participation  interests  by  the  FSLIC  as 
receiver  for  insured  institutions.  Section 
569C.10  would  address  this  legal  issue 
and  would  adopt  the  well  recognized 
position  in  the  savings  and  loan  industry 
that  the  relationship  between  a  lead 
lender  and  participant  is  that  of  a 
purchaser  and  »  seller  of  an  interest  in 
the  underlying  loan.  This  general  rule 
would  be  made  applicable  to  all 
ordinary,  non-recourse  mortgage 
participations  involving  no  obligation  by 
the  lead  lender  or  its  receiver  to 
repurchase  the  participant's  interest. 
Section  569c.l0(a)  would  establish  this 
general  rule  by  providing  that  "mortgage 
participation  interests  sold  or  serviced 
for  holders  of  such  interests  by  the 
association  are  not  and  shall  not  be 
deemed  by  the  receiver  to  be  assets  or 
interests  of  the  association  or  the 
receivership." 

Section  569c.l0  would  contain  a 
specific  proviso  that  would  except  from 
the  general  rule  any  sale  or  other 
agreement  providing  for  recourse  or 
repurchase  of  the  particii}ation  interest. 
A  provision  requiring  an  association  to 
repurchase  a  participant's  interest  may 
be  an  indication  that  a  transaction  was 
entered  into  for  financing  purposes  and 
does  not  constitiute  a  sale.  In 
recognition  that  in  certain  limited 
circumstances  an  insured  institution 
may  enter  into  a  transaction  intending 
that  it  be  treated,  not  as  an  ordinary 
loan  participation,  but  rather  as  a 
fmancing  transaction  in  which  a  debtor/ 
creditor  relationship  is  created, 
§  569c.l0(a)  would  reserve  for  the 
receiver  the  right  to  determine  whether 
an  ageement  to  repurchase  a  mortgage 
participation  interest  should  be 
classified  as  a  financing  transaction  or 
part  of  a  financing  transaction. 

New  S  569c.l0(b)  would  deal  with 
situations  in  which  a  savings  a  loan 
association  sells  a  100%  interest  in  a 
loan,  but  retains  legal  title  to  service  or 
supervise  the  servicing  of  the  loan.  The 
regulation  would  provide  that,  under 
this  circumstance,  the  loan  "becomes 
property  of  the  estate  only  to  the  extent 
of  the  association's  or  the  receiver's 
legal  title  to  such  property,  but  not  to  the 
extent  of  any  equitable  interest  in  such 
property  that  the  receiver  does  not 
hold." 

Section  569c.l0  would  address  the 
principal  legal  issue  concerning  the 
characterization  of  non-recourse  loan 
participations  and  would  remove  afly 
uncertainty  about  the  treatment  of  such 


participations  in  most  circumstances. 
Various  other  legal  questions  that  may 
be  presented  by  provisions  in 
participation  agreements  are  addressed 
by  other  sections  of  the  regulations  and 
the  enforceability  of  specific  provisions 
may  be  affected  by  such  regulations.  For 
example,  Section  5e9c.5  would  prevent 
parties  to  a  participation  agreement 
from  attempting  to  enforce  against  the 
receiver  a  provision  providing  for  the 
termination  or  modification  of  the 
arrangement  as  a  result  of  the 
insolvency  of  the  institution  or  the 
appointment  of  a  receiver  or 
conservator. 

Section  569c.ll    Priorities. 

Section  569c.ll  would  provide  a 
uniform  schedule" of  priorities  for 
unsecured  claims  applicable  to  all  FSLIC 
receiverships.  Prior  regulations  included 
a  priority  of  claims  provision  in  S  569a.7 
applicable  to  a  State-chartered 
association  but  did  not  expressly 
address  in  detail  the  priority  of  claims  in 
receiverships  of  Federal  associations. 

The  new  \  569c.ll  priority  schedule 
would  establish  that  the  claims  of 
depositors  of  the  association  are  entitled 
to  the  same  priority  as  the  claims  of  any 
other  general  creditors,  except  when 
State  law  provides  a  higher  priority  for 
depositors  in  State-chartered 
associations,  in  which  case  such  higher 
priority  would  be  recognized.  Several 
categories  of  claims,  in  addition  to 
administrative  expenses  of  the  receiver, 
would  be  accorded  priority  over  claims 
of  general  creditors  and  depositoi'S 
including: 

Administrative  expenses  of  the 
association,  provided  that  such  expenses 
were  incurred  within  thirty  days  prior  to  the 
receiver's  taking  possession  and  were 
incurred  for  services  actually  provided  by 
accountants,  attorneys,  appraisers,  or 
examiners  that,  in  the  opinion  of  the  receiver, 
are  of  benefit  to  the  receivership,  and  shall 
not  include  wages  or  salaries  of  employees  of 
the  association,  and 

Claims  for  wages  and  salaries,  including 
vacation,  severance,  sick  leave  pay,  and 
contributions  to  employee  benefit  plans 
earned  by  an  employee  of  the  association 
within  thirty  days  prior  to  the  appointment  of 
the  receiver,  up  to  a  maximum  of  $2,000  per 
person,  and 

Claims  of  governmental  units  for  unpaid 
taxes. 

The  regulation  would  establish 
several  new  categories  of  claims  which 
would  be  accorded  priority  after  claims 
of  general  creditors  and  depositors 
including: 

All  claims  other  than  those  which  have 
accrued  and  become  unconditionally  fixed  on 
or  before  the  date  of  default,  including  claims 
for  interest  after  the  date  of  default  on  claims 
of  creditors  or  depositors.  Any  claims  based 


on  aa  agreement  for  accelerated,  stipulated, 
or  liquidated  damages,  which  claim  did  not 
accrue  prior  to  the  date  of  default  would  be 
considered  as  not  having  accrued  and 
become  unconditionally  fixed  on  or  before 
the  date  of  default 

Claims  that  have  beea  sutx>rdinated  in 
whole  or  in  part  to  general  creditor  claims, 
which  shall  be  given  the  priority  specified  in 
the  written  instruments  that  evidence  such 
claims.  Claims  by  holders  of  mutual 
certificates  or  non-withdrawable  accounts, 
including  stock,  which  shall  have  priority  in 
accordance  with  the  terms  of  the  written 
instruments  that  evidence  such  claims. 

Section  569c.ll(b)  would  specifically 
address  the  right  of  all  general  creditors 
and  depositors  to  receive  interest  after 
the  date  of  default  if  a  surplus  is 
available  and  would  provide  that  this 
interest  be  paid  at  rates  adjusted 
monthly  to  reflect  the  average  rate  for 
U.S.  Treasury  Bills  with  maturities  of  not 
more  than  91  days  during  the  preceding 
three  months.  The  right  of  depositors  to 
receive  post-default  interest  from 
surplus  has  long  been  recognized  and 
was  specifically  upheld  in  Lanigan  v. 
Apollo  Savings,  52  ni.2d  342.  353  (1972). 
The  new  uniform  rate  of  interest  will 
avoid  any  uncertainty  about  the  rate  to 
be  paid  and  will  eliminate  disputes 
about  the  possible  applicabihty  of  State 
law  concerning  interest  due  to  creditors 
or  depositors  under  certain 
circumstances. 

Section  569c.ll(c)  complements 
SS  569c.6(e)(3)  and  548.2(1]  with  respect 
to  the  rejection  or  repudiation  of 
executory  contracts.  The  regulation 
would  make  clear  that  any  claim  arising 
fi*om  the  rejection  or  repudiation  of  an 
executory  contract  or  lease  would 
constitute  a  general  unsecured  claim 
deemed  to  have  arisen  on  or  before  the 
date  of  default  No  such  claim  would  be 
an  administrative  expense  of  the 
receiver  entitled  to  priority  under 
9  569.c.ll(a], 

Section  569.11(d)  would  set  forth  the 
general  rule  that  claims  shall  be  paid  in 
full,  or  provision  for  their  payment  shall 
be  made,  in  accordance  with  the 
priorities  of  claims,  and  that  claims  of  a 
lesser  priority  will  not  be  paid  before 
claims  of  a  higher  priority.  In  the  event 
that  funds  are  insufficient  to  pay  all 
claims  of  a  category  or  class  in  full, 
distribution  to  claimants  in  such 
category  or  class  shall  be  made  pro  rata. 
The  regulation  would  establish  an 
exception  to  this  strict  rule  for  situations 
in  which  distributions  to  claimants  in 
one  or  more  of  the  first  five  priority 
categories  are  necessary  to  conduct  the 
receivership  and  the  receiver  determines 
that  adequate  funds  exist  or  will  be 
recovered  during  the  receivership  to  pay 
in  full  all  claims  of  any  higher  priority. 
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The  FSLIC's  experience  as  receiver  for 
numerous  saving  and  loan  associations 
indicates  that  this  flexibility  is  essential 
in  order  to  perform  the  functions  of  the 
receivership  efficiently  for  the  benefit  of 
all  interested  parties.  Under  the  terms  of 
the  exception,  advance  pasment  to 
particular  creditors  would  never  be 
made  under  circumstances  in  which  any 
other  creditor  with  a  higher  priority  will 
ultimately  fail  to  receive  payment  in  full. 
Section  Sflecll(e)  would  recognize  the 
right  of  the  depositors  of  a  mutual 
association  to  receive  any  surplus 
remaining  after  pajrment  of  all  claims  in 
full  plus  interest  pursuant  to 
\  569all(b).  The  regulation  would  al«o 
provide  that  such  surplus  would  be 
distributed  to  depositors  in  proportion  to 
the  balance  of  thieir  accounts  as  of  the 
date  of  default 

Section  5e9c.l2    Audits. 

This  section  is  based  upon  existing 
S§  569a.l0  and  549.8(b)  requiring  annual 
audits  of  the  receiverships.  The 
regulation  provides  for  sudi  audits  to  be 
performed  by  an  independent  Certified 
Public  Accountant  unless  otherwise 
directed  by  the  Director  FSLIC  The 
regulation  also  provides  that  the 
expense  of  the  audit  shall  be  paid  from 
the  assets  of  the  association  in 
receivership. 

Section  569cl3    Reports;  Accounting 
Practices. 

This  regulation  is  based  on  existing 
§§  5698.11  and  549.8(c).  The  new 
regulation  would  require  annual  reports 
as  of  September  30  of  each  year  to  the 
Board,  on  forms  prescribed  by  the  Board 
or  flie  receiver.  Other  reports  may  from 
time  to  time  be  required  by  the  Board  or 
the  Director  FSLIC.  Each  of  these 
reports  would  be  made  available  for 
public  inspection.  Apart  from  the  reports 
required  by  the  regulations,  no  other 
reports  would  be  required  of  the  FSLIC 
as  receiver. 

Section  SOdc,  14    Final  Discharge  and 
Release  of  Receiver. 

This  regulation  is  based  on  existing 
S9  560C.12  and  549.7.  The  regulation  • 
provides  for  the  filing  of  a  Final  report  at 
the  time  the  receiver  recommends  final 
distribution  of  the  assets  of  an 
institution  or  at  such  other  time  as  the 
receiver  shall  be  relieved  of  its  duties. 
Section  560c.l4(b)  provides  for  a  final 
audit  and  for  the  approval  or 
disapproval  by  the  Board  of  the 
receiver's  accounts.  In  the  event  that 
such  accounts  are  approved,  the 
receiver  shall  be  given  a  complete  and 
final  discharge  and  release 


Section  569C.15   Purchase  and 
Assumption  Transaction. 

A  receivership  of  an  insured 
institution  is  often  immediately  followed 
by  a  "purchase  and  assumption" 
transaction — one  of  the  alternatives 
specifically  made  available  to  the  FSLIC 
and  the  FDIC  to  deal  with  the  default  of 
an  insured  savings  and  loan  association 
or  a  bank.  The  benefits  of  such 
transactions  have  been  discussed  in 
numerous  court  decisions  upholding  the 
autiiority  of  the  FSUC  and  the  FDIC  to 
enter  into  such  arrangements  in  a 
variety  of  circumstances.  See  FDIC  v. 
Merchants  National  Bank,  725  F.2d  634 
(11th  Cir.  1984).  cert  denied  105  S.Ct. 
114  (1984);  Washington  Federal  Savings 
and  Loan  Association  v.  Federal  Home 
Loan  Bank  Board,  526  F.  Supp.  343  (N.D. 
Ohio  1981);  Gunter  v.  Hutcheson,  674 
F.2d  862  (11th  Cir.  1982),  cert  denied.  459 
U.S.  828  (1962). 

Because  of  the  important  differences 
between  a  receivership  followed  by  a 
purchase  and  assumption  transaction 
and  a  liquidating  receivership 
accompanied  by  the  payment  of 
insurance  on  depositors'  accounts, 
existing  9  5e9a.l3  specifically  addresses 
purchase  and  assumption  transactions 
and  provides  that  certain  requirements 
of  the  general  receivership  regulations 
do  not  apply  to  receiverships  for 
institutions  that  become  the  subject  of  a 
purchase  and  assumption  transaction. 
Section  569c.l5  would  continue  to 
address  and  recognize  the  unique 
characteristics  of  receiverships  followed 
by  purchase  and'assumption 
transactions  and  it  sets  forth  certain 
special  rules  applicable  to  such 
transactions. 

Section  5e9c.l5(a)  defines  a  "purchase 
and  assumption"  transaction  as  a 
receivership  proceeding  in  which  the 
creditor  liabilities  of  an  association,  not 
including  obligations  to  holders  of 
subordinated  debt  of  the  association, 
are  fully  assumed  by  another  insured 
institution,  a  bank  the  deposits  of  which 
are  insured  by  the  FDIC.  or  by  the  FSLIC 
in  its  corporate  capacity,  promptly 
following  the  receiver's  taking 
possession  of  the  association.  Section 
5690.15(1))  provides  that  the  new  claims 
procedures  and  priority  rules  set  forth  in 
§S  569C.7,  569C.8.  569c.9.  and  589c.ll 
shall  not  apply  to  the  FSLIC  as  receiver 
for  an  association  that  becomes  the 
subject  of  a  purchase  and  assumption 
transaction.  Given  the  fact  that  a 
purchase  and  assumption  transaction 
will  provide  for  the  assumption  of 
creditor  and  depositor  obligations  of  the 
association,  the  detailed  claims 
procedures  prescribed  by  the  new 
receivership  regulations  are 


unnecessary.  However.  {  56ec.l5(d) 
provides  that  in  the  event  that  a  claim 
is  filed  against  the  receiver  after  a 
purchase  and  assumption  transaction, 
the  receiver  shall  follow  the  procedures 
set  forth  in  |  56ec.7  with  respect  to 
determining  the  validity  of  the  claim, 
and  a  claimant  may  request 
reconsideration  pursuant  to  the  appeal 
procedure  set  forth  in  i  S69c.g.  Section 
569cl5(b)  would  also  provide  for  the 
Board's  establishment  by  order  or 
resolution  of  other  powers  and  duties  for 
the  FSLIC  as  receiver  for  an  association 
that  becomes  the  subject  of  a  purchase 
and  assumption  transaction,  which 
powers  and  duties  may  deal  with  any 
claims  issues  that  may  arise. 

Section  569c.lS(c)  protects  the  Board's 
authority  to  provide  for  a  purchase  and 
assumption  transaction  by  providing 
that  no  right  of  a  secured  creditor  to 
liquidate  security  or  of  any  party  to 
terminate  a  contract  or  lease  with  the 
association  shall  arise  as  a  result  of  the 
appointment  of  a  receiver  for  the 
association.  This  regulation 
complements  and  expands  the  effect  of 
i  569C.5  in  order  to  assure  that  purchase 
and  assumption  transactions  are  not 
frustrated  by  efforts  of  secured  creditors 
or  other  contracting  parties  to  enforce 
remedial  provisions  under  their 
contracts  or  arrangements  with  the 
association  in  receivership. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibihty  Act  Pub.  L  No. 
96-354.  94  Stat.  1164  (1980).  the  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  proposal. 

2.  Small  institutions  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to  all 
institutions  the  accounts  of  which  are 
insured  by  the  FSUC  or  that  are 
chartered  by  the  Board. 

3.  Impact  of  the  proposed  rule  on 
small  institutions.  The  proposal  will 
affect  all  insured  associations  equally 
and  will  not  have  an  adverse  impact  on 
small  institutions.  The  proposed  rule 
would  not  have  a  disproportionate 
impact  on  small  institutions,  since  the 
appointment  of  a  receiver  or  conservator 
pursuant  to  the  proposed  rule  would 
continue  to  be  a  function  of  the 
institution's  net  worth,  business 
practices,  and  compliance  with  the  law, 
not  the  size  of  the  institution.  Further, 
the  proposal  would  not  involve  any 
significant  new  reporting  or  compUance 
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costs  that  could  impose  a 
disproportionate  burden  on  small 
institutions. 

j  4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  this  proposal.  The  appointment  of 
the  Federal  Deposit  Insurance 
Corporation  as  receiver  of  certain 
federal  savings  banks  is  addressed,  very 
briefly,  by  certain  provisions  of  the 
Federal  Deposit  Insurance  Act. 

i  b.  Alternatives  to  the  proposed  rule- 
There  are  no  alternatives  that  would 
have  less  impact  on  small  institutions, 
consistent  with  the  intended  result,  the 
concerns  expressed  in  the 
supplementary  information  set  forth 
above,  and  the  existing  statutory 
requirements  concerning  receiverships 
and  conservatorships. 

Uai  of  Subjects 

1|2  CFR  Parts  547,  548,  549  and  SOQa 

I  Savings  and  loan  associations. 

^  CFR  Part  563 

Bank  deposit  insurance,  Investments, 
Savings  and  loan  associations, 
Reporting  and  recordkeeping 
requirements. 

Jj2  CFR  Part  569b 

Savings  and  loan  associations. 

1}Z  CFR  Part  569c 

r 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements,  Savings  and  loan 
associations. 

Accordingly,  th«  Board  hereby 
proposes  to  amend  Part  563,  revise  Parts 
547,  548,  549.  Subchapter  C,  Chapter  V, 
and  Part  569a,  Subchapter  D,  Chapter  V, 
and  to  add  Parts  569b,  569c,  Subchapter 
D,  Chapter  V  of  Title  12  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS 
AND  LOAN  SYSTEM 

1 1.  Revise  Part  547  as  follows: 

PART  547— APPOINTMENT  OF 
CONSERVATORS  AND  RECEIVERS 


4. 


547.1  Grounds  for  appointment  of 
conservator  or  receiver. 

547.2  Appointment  of  conservator  or 
receiver. 

547.3  Appointment  on  other  bases. 

547.4  Notice  of  appointment. 

547.5  Action  for  removal  of  conservator  or 
receiver. 

547.6  Receiver  for  a  Federal  association  or  a 
savings  bank. 

547.7  Possession  by  conservator  or  receiver. 

547.8  Surrender  of  possession  by 
conservator  or  receiver. 


Authority:  Sec.  5, 48  Stat.  132,  as  amended, 
12  U.S.C.  1464,  Reorg.  Plan  No.  3  of  1947. 

S  547.1    Grounds  for  appoMiMfit  of 


(a)  The  grounds  for  the  appointment  of 
a  conservator  or  receiver  for  a  Federal 
association  shall  consist  of  any  one  or 
more  of  the  following: 

(1)  Insolvency  of  the  Federal 
association,  in  that  its  assets  are  less 
than  its  obligations  to  its  creditors  and 
others,  including  its  members:  for  the 
purposes  of  this  Part  547,  "members" 
means  holders  of  wididrawable 
accounts; 

(2)  Substantial  dissipation  of  assets  or 
earnings  due  to  any  violation  or 
violations  of  law,  rules,  or  regulations, 
or  to  any  unsafe  or  unsound  practice  or 
practices; 

(3)  The  association  is  in  an  unsafe  or 
unsound  condition  to  transact  business; 

(4)  Willful  violation  of  a  "cease-and- 
desist  order  which  has  become  flnal,"  as 
that  term  is  deflned  in  subsection  (d)  of 
section  5  of  the  Act; 

(5)  The  concealment  of  books,  papers, 
records,  or  assets  of  the  association  or 
refusal  to  submit  books,  papers,  records, 
or  affairs  of  the  association  for 
inspection  to  any  examiner  or  to  any 
lawful  agent  of  the  Board. 

(b)  In  addition  to  other  bases  on 
which  the  Board  may  determine  that  an 
association  is  in  an  unsafe  or  unsound 
condition  to  transact  business,  pursuant 
to  section  5(b)(1)(D)  of  the  Act,  any 
Federal  association  which,  except  as 
authorized  in  writing  by  the  Board,  fails 
to  make  full  payment  of  any  withdrawal 
when  due  shall  be  deemed  to  be  in  an 
unsafe  or  unsound  condition  to  transact 
business  within  the  meaning  of 
paragraph  (a)(3)  of  this  section.  Rules 
and  procedures  prescribed  by  a  Federal 
association's  charter  or  by  r^^ation 
with  respect  to  the  payment  of 
withdrawals  in  the  event  an  association 
does  not  pay  all  withdrawals  in  full 
shall  not,  for  purposes  of  said  section 
5(b)(1)(D),  of  section  5(d)(6)(A)(iii)  of  the 
Act,  or  of  said  paragraph  (a)(3),  be 
deemed  to  be  such  an  authorization  in 
writing. 

§  547.2    Appointment  of  conservator  or 
receiver. 

If,  in  the  opinion  of  the  Board,  a 
ground  exists  for  the  appointment  of  a 
conservator  or  receiver  for  a  Federal 
association  as  set  forth  in  §  547.1,  the 
Board  may  appoint  ex  parte  and  without 
notice  a  conservator  or  receiver  for  the 
association. 

§  547.3    Appointment  on  other  bases. 

The  Board  may,  without  any 
requirement  of  notice,  hearing,  or  other 
action,  appoint  a  conservator  or  receiver 


for  a  Federal  association  in  the  event 
that— 

(a)  The  association,  by  resolution  of 
its  board  of  directors  or  of  its  members, 
consents  to  such  appointment,  or 

(b)  The  association  is  removed  from 
membership  in  any  Federal  Home  Loan 
Bank  or  its  status  as  an  institution  the 
accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  or  the  Federal  Deposit 
Insurance  Corporation  is  terminated. 

S  547.4    Notioe  Of  appointment 

If  the  Board  appoints  a  conservator  or 
receiver  under  this  Part,  the  Secretary  to 
the  Board  shall  mail  a  certifled  copy  of 
the  Board's  action  to  the  association's 
address  as  it  appears  on  the  Board's 
records,  and  notice  of  the  appointment 
shall  be  filed  immediately  for 
publication  in  the  Federal  Register 

S  547.5    Action  for  removal  of  conservator 


If  a  conservator  or  receiver  for  a 
Federal  association  is  appointed 
pursuant  to  S  547.2,  the  association  may, 
within  thirty  (30)  days  thereafter,  bring 
an  actionin  the  United  States  District 
Court  for  the  judicial  district  in  which 
the  home  office  of  such  association  is 
located,  or  in  the  United  States  Disfrict 
Court  for  the  District  of  Columbia,  for  an 
order  requiring  the  Board  to  remove 
such  conservator  or  receiver.. 
Notwithstanding  other  provisions  of  this 
Part,  the  board  of  directors  of  an 
association  for  which  a  conservator  or 
receiver  has  been  appointed  by  the 
Board  may  meet  following  the 
appointment  and  may  authorize  the 
filing  of  an  action  in  the  name  of  the 
association  seeking  an  order  requiring 
the  Board  to  remove  the  conservator  or 
receiver.  No  such  action  in  the  name  of 
the  association  may  be  instituted 
without  the  authorization  of  the  board  of 
directors  of  the  association. 

9547.6    Receiver  for  s  Federal  aesodatlon 
or  a  savings  bank. 

Except  as  provided  in  the  second 
sentence  of  this  S  547.6.  the  Board  shall 
appoint  only  the  Federal  Savings  and 
Loan  Insurance  Corporation  as  receiver 
for  a  Federal  association  and  such 
appointment  shall  be  for  the  purpose  of 
liquidation.  The  Board  shall  appoint 
only  the  Federal  Deposit  Insurance 
Corporation  as  receiver  for  a  Federal 
association  that  is  a  federal  savings 
bank  chartered  pursuant  to  subsection 
(o)  of  section  5  of  the  Act,  if  the  deposits 
of  such  savings  bank  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
as  of  the  time  of  appointment. 
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9547.7    Pot— Mfcxi  by  COO— fvtor  or 


(a)  A  receiver  shall  take  possession  of 
the  Federal  association  in  accordance 
with  the  procedures  of  Part  569c  of  the 
rules  and  regulations  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation. 

(b)  A  conservator  shall  take 
possession  of  the  Federal  association  in 
accordance  with  the  terms  of  the 
appointment  and.  at  the  time  of 
demanding  possession,  shall  notify  the 
officer  or  employee  of  the  association,  if 
any,  who  shall  be  in  the  home  office  of 
the  associatioi\  and  appears  to  be  in 
charge  of  such  office,  of  the  action  of  the 
Board.  If  no  officer  or  employee  of  the 
association  is  present  in  the  home  office, 
notice  shall  be  given  to  the  officer  or  . 
employee,  if  any,  who  shall  be  in  and 
appears  to  be  in  charge  of  executive 
officer  quarters  or  the  management 
office  of  the  association. 

(c)  A  conservator  shall  have  all  of  the 
powers  of  the  association,  its  members, 
its  officers  and  directors,  or  any  of  them. 
A  receiver,  by  operation  of  law  and 
without  any  conveyance  or  other 
instrument,  act,  or  deed  shall  succeed  to 
all  the  rights,  titles,  powers,  and 
privileges  of  the  Federal  association  and 
shall  succeed  to  the  rights,  powers,  and 
privileges  of  its  members,  its  officers 
and  directors,  or  any  of  them.  The 
association's  members,  stockholders,  or 
directors,  or  any  of  them,  shall  not 
thereafter,  except  as  hereinafter 
expressly  provided,  have  or  exercise 
any  such  rights,  powers,  or  privileges,  or 
act  in  connection  with  any  assets  or 
property  of  any  nature  of  the 
association.  A  conservator  shall  furnish 
bond  in  form  and  amount  and  with 
surety  acceptable  to  the  Director.  The 
Board  may,  at  any  time — 

(1)  Direct  the  conservator  or  receiver 
to  place  the  Federal  association  in  the 
hands  of  its  previous  or  a  newly 
constituted  management; 

(2)  Provide  for  a  meeting  or  meetings 
of  the  members  or  stockholders  for  any 
purpose,  including,  without  being  limited 
to.  the  election  of  directors  or  an 
increase  in  the  nimiber  of  directors,  or 
both,  or  the  election  of  a  new  board  of 
directors;  and 

(3)  Provide  for  a  meeting  or  meetings 
of  the  directors  for  any  purpose, 
including,  without  being  limited  ta  the 
filling  of  vacancies  on  the  board  of 
directors,  the  removal  of  officers,  and 
the  election  of  new  officers,  or  for  any  of 
such  purposes. 

Any  such  meeting  of  members. 
stockholders,  or  directors  may.  as 
provided  by  the  Board,  be  supervised  or 
conducted  by  a  representative  of  the 


Board.  The  Board  may,  without  any 
requirement  of  notice,  hearing,  or  other 
action,  replace  a  conservator  with 
another  conservator  or  %vith  a  receiver. 

9  S47.S    Surrendtr  of  possession  by 
conservstor  or  rscsivsr. 

(aj  To  the  association.  In  the  event  the 
Board  shall  restore  a  Federal 
association  that  is  in  the  hands  of  a 
conservator  or  receiver  to  its 
management,  such  action,  except  as  the 
Board  may  otherwise  provide,  shall 
restore  the  rights,  powers,  and  privileges 
of  its  members,  stockholders,  officers, 
and  directors.  The  return  of  a  Federal 
association  to  its  management  from  the 
possession  of  a  receiver  shall,  by 
operation  of  law  and  without  any 
conveyance  or  other  instrument,  act.  or 
deed,  vest  in  such  Federal  association 
title  to  all  property  held  by  the  receiver 
in  its  capacity  as  receiver  for  such 
association  as  of  the  date  determined  by 
the  Board. 

(b)  To  a  receiver.  If  a  conservator  is  in 
possession  of  a  Federal  association  at 
the  time  of  the  appointment  of  a  receiver 
for  such  association,  such  conservator 
shall,  as  may  be  required  by  the  Board, 
surrender  possession  of  such 
association  to  such  receiver. 

(c)  The  removal  of  a  conservator  or 
receiver,  placement  of  an  association 
under  its  previous  or  new  management, 
or  replacement  of  a  conservator  by  a 
receiver  shall  not  impair  the  validity  of 
the  exercise  of  powers  or  functions  of  a 
conservator  or  receiver,  and  no  action  of 
or  transaction  effected  by  such  receiver 
or  conservator  shall  be  void  or  voidable 
by  reason  of  the  removal     - 

PART  548— POWERS  OF 
CONSERVATOR  AND  CONDUCT  OF 
CONSERVATORSHIPS 

2.  Revise  Part  548  as  follows: 

548.1  Procedure  upon  taking  possession. 

548.2  Powers  and  duties  of  conservator. 

548.3  Payments  on  accounts. 

548.4  Inventory;  examinations  and  audits, 
and  costs  thereof,  accounting  practices. 

548.5  Final  discharge  and  release  of 
conservator. 

548.6  Inspection  of  reports. 

548.7  Delegation  by  conservator. 
Authority:  Sec.  5, 48  Stat  132,  as  amended, 

12  U.S.C  1464,  Reorg.  Plan  No.  3  of  1947. 

9  548.1    Procedure  upon  taking 
possession. 

Upon  taking  possession  of  a  Federal 
association,  the  conservator  shall 
forthwith: 

(a)  Notify,  by  written  notice  served 
personally  or  by  certified  mail, 
telegraph,  or  machine  readable 
transmission,  all  banks,  trust  companies 


and  all  other  individuals,  partnerships, 
corporations,  and  associations  known  to 
such  conservator  to  be  holding  or  in 
possession  of  any  assets  of  such 
association. 

(b)  File  with  the  Secretary  to  the 
Board  a  statement  (1)  that  die 
conservator  has  taken  possession  of 
such  Federal  association  and  (2)  of  the 
time  of  such  taking  of  possession;  and 
such  statement  shall  be  conclusive 
evidence  of  such  taking  of  possession 
and  of  the  time  of  such  taking  of 
possession,  and 

(c)  Post  a  notice  in  substantially  the 
following  form  on  the  door  of  the  home 
office  of  such  association: 

Federal  Savings  and  Loan 

Association 

XXX, 


-,  Is  in  the  po—ession 


and  ctisrgs  of  tli«  undersigned  u 
conservator  under  appointment  by  the 
Federal  Home  Loan  Bank  B«>ard. 

(Conservator) 
(Date) 

9  S4S.2    Powers  and  duties  of  con— rvator. 

The  conservator,  subject  to  the 
direction  and  supervision  of  the 
Director,  shall,  after  taking  possession  of 
the  association,  take  such  action  within 
authority  granted  by  statute,  regulation, 
or  order  of  the  Board  as  may  be 
necessary  to  conserve  the  assets  of  the 
association.  The  conservator  shall 
forthwith,  as  conservator,  in  the  name  of 
the  association,  or  in  the  name  of  both, 
collect  all  obligations  and  money  due 
the  association,  and  do  all  things 
desirable  or  expedient  in  the  discretion 
of  the  conservator  to  carry  on  business 
of  the  association  to  an  extent 
consistent  with  the  appointment  and  to 
preserve  and  conserve  the  assets  and 
property  of  every  nature  of  such 
association,  but  shall  not  declare,  credit, 
pay,  or  distribute  dividends  on  stock, 
except  with  the  approval  of  the  Board  or 
of  the  Director.  The  conservator    . 

(a)  May  exercise  all  the  rights  and 
powers  of  such  association; 

(b)  May,  with  the  approval  of  the 
Board  or  of  the  Director,  pay  off  and 
discharge  any  taxes,  assessments,  liens, 
claims,  or  charges  of  any  nature  against 
the  association  or  the  conservator  or 
any  assets  or  property  of  any  nature  of 
such  association; 

(c)  May  pay  any  sum  the  conservator 
deems  necessary  or  advisable: 

(1)  For  or  in  connection  with  the 
preservation,  maintenance, 
conservation,  protection  or  salvage  of 
any  asset  or  property  of  such 
association,  or 
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(2)  With  the  approval  of  the  Board  or 
the  Director,  for  or  in- connection  with 
the  remodeling,  repair,  rehabilitation  or 
improvement  not  necessary  for  such 
preservation,  maintenance, 
conservation,  protection,  or  salvage  of 
any  asset  or  property  of  such 
association; 

(d)  May,  with  the  approval  of  the 
Board  or  the  Director: 

(1)  Pay  any  sum  the  conservator 
deems  necessary  or  advisable  to 
preserve,  conserve,  or  protect  any  asset 
or  property  on  which  the  association  or 
the  conservator  has  a  lien  or  in  which 
the  association  or  the  conserv  ator  has 
an  interest  of  value;  or 

(2)  Pay  off  and  discharge  any  taxes, 
assessments,  liens,  claims,  or  charges  of 
any  nature  against  any  asset  or  property 
on  which  the  association  or  conservator 
has  a  lien  or  in  which  the  association  or 
the  conservator  has  an  interest  of  value; 

(e)  May,  under  the  direction  and 
supervision  of  the  General  Counsel  of 
the  Board,  institute,  prosecute,  maintain, 
defend,  intervene,  and  otherwise 
participate  in  any  and  all  actions,  suits 
or  other  legal  proceedings  by  and 
against  the  conservator  or  association  or 
in  which  the  conservator,  the 
association,  or  its  creditors  or  members, 
or  any  of  them,  shall  (lave  an  interest, 
and  In  every  way  to  represent  such 
association,  its  members  and  creditors; 

(f)(1)  May,  with  the  approval  of  the 
Director,  employ  such  assistants  and 
employees  as  the  conservator  may  deem 
necessary  for  the  proper  administration 
of  the  conservatorship,  and  shall  by 
bond  cover  all  such  assistants  and 
employees  in  form  satisfactory  to  such 
conservator  and  to  the  Director,  the  cost 
of  the  same  and  the  cost  of  the 
conservator's  bond  to  be  paid  out  of  the 
assets  of  the  association  in  the 
possession  of  the  conservator;  and 

(2)  Shall  employ  any  attorney  or 
attorneys  designated  by  the  General 
Counsel  of  the  Board,  in  connection  with 
litigation  or  othewise  to  give  legal 
advice  and  assistance,  for  the 
conservatorship  generally  or  in 
particular  instances,  and  pay  retainers 
and  compensation  of  such  attorney  or 
attorneys,  together  with  all  expenses, 
including,  but  not  hmited  to,  the  costs 
and  expenses  of  any  Utigation,  as 
approved  by  the  General  Counsel  or  an 
attorney  of  the  Office  of  the  General 
Counsel  designated  by  the  General 
Counsel,  out  of  the  assets  of  the 
association; 

(g)  May  execute,  acknowledge,  and 
deliver  any  and  all  deeds,  contracts, 
leases,  assignments,  bills  of  sale, 
releases,  extensions,  satisfactions,  and 
other  instruments  necessary  or  proper 
for  any  purposes,  including,  but  not 


limited  to.  the  effectuation  or 
termination  of  any  sale,  lease,  or 
transfer  of  real,  personal,  or  mixed 
property;  and  any  deed  or  other 
instrument  executed  pursuant  to  the 
authority  hereby  given  shall  be  as  valid 
and  effectual  for  all  purposes  as  if  the 
same  had  been  executed,  as  the  act  and 
deed  of  the  association  or  otherwise,  by 
the  officers  of  such  association  by 
authority  of  its  board  of  directors; 

(h)  Close  such  bank  accounts  and 
open  such  additional  bank  accounts  for 
the  association  as  the  conservator  shall 
deem  advisable,  but  no  account  shall  be 
retained  or  opened  in  a  bank  or 
association  that  is  not  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  Federal  Savings  and  Loan 
Insurance  Corporation,  other  than  a 
Federal  Home  Loan  Bank,  except  with 
the  approval  of  the  Board; 

(i)(l  j  May,  with  the  approval  of  the 
Board  or  the  Director,  sell  for  cash  any 
mortgage,  deed  of  trust,  chose  in  action, 
bond.  note,  contract,  judgment  or 
decree,  or  share  or  certificate  of  share  of 
stock  or  debt,  owing  to  such  association, 
at  not  less  than  the  actual  amount  owing 
the  association  thereon  or  the  face  or 
par  value  thereof,  and 

(2)  May,  with  the  approval  of  the 
Board,  or  on  terms  and  conditions 
approved  by  the  Board,  sell  for  cash  or 
on  terms,  or  exchange  or  otherwise 
dispose  of,  at  less  than  the  amotuit 
owing  the  association  thereon  or  the 
face  or  par  value  thereof,  in  whole  or  in 
part,  any  mortgage,  deed  of  trust,  chose 
in  action,  bond,  note,  contract,  judgment 
or  decree,  share  or  certificate  of  share  of 
stock  or  debt,  owing  to  such  association, 
provided,  however,  that  such  sale, 
exchange,  or  disposal  may  be  made  by 
the  conservator,  if  approved  by  the 
Director,  at  an  amount  not  less  than 
market  value  as  estabUshed  by 
appraisal  or  other  evidence  satisfactory 
to  the  Director 

(j)(l)  May  lease  on  a  month  to  month 
basis,  or  for  a  term  of  not  to  exceed  one 
year,  any  asset  or  property  of  the 
association,  and 

(2)  May,  with  the  approval  of  the 
Board,  or  on  terms  and  conditions 
approved  by  the  Board,  sell  for  cash  or 
on  terms,  lease  for  a  period  of  more  than 
one  year,  exchange  or  otherwise  dispose 
of.  in  whole  or  in  part  any  or  all  of  the 
assets  and  property  ojf  the  association, 
real,  personal,  and  mixed,  tangible  and 
intangible,  of  any  nature; 

(k)  May,  with  the  approval  of  the 
Board  or  the  Director,  or  on  terms  and 
conditions  approved  by  the  Board  or  the 
Director,  surrender,  abandon,  and 
release  any  choses  in  action,  or  other 
assets  or  property  of  any  nature, 
whether  the  subject  of  pending  litigation 


or  not.  and  reject  or  repudiate  any  lease 
or  executory  contract  which  the 
conservator  considers  burdensome; 

(1)  May,  with  the  approval  of  the 
Board  or  the  Director  or  on  terms  and 
conditions  approved  by  the  Board, 
settle,  compromise,  or  obtain  the  release 
of,  for  cash  or  other  consideration, 
claims  and  demands  against  or  in  favor 
of  such  association  or  the  conservator 

(m)  May,  with  the  approval  of  the 
Board  or  the  Director,  borrow  money  in 
any  amount  and  from  any  source  and  in 
any  manner,  and  execute,  acknowledge, 
and  deliver  notes,  certificates,  and  other 
evidence  of  indebtedness  therefor  and 
secure  the  repayment  thereof  by  the 
mortgage,  pledge,  assignment  in  trust,  or 
hypothecation  of  any  or  all  of  the 
property,  whether  real,  personal,  or 
mixed,^f  such  association,  and  such 
borrowing  may  be  for  any  purpose, 
including  but  not  limited  to.  protecting 
or  preserving  the  assets  in  the 
conservator's  possession,  paying 
creditor  obligations,  providing  for  the 
expense  of  administration,  or  aiding  in 
the  reopening  or  reorganlTation  of  such 
association; 

(n)  May  pay  out  of  the  assets  of  the 
conservatorship  all  costs  and  expenses 
of  the  conservatorship,  including  the 
salary  and  expenses  of  the  conservator 
as  approved  by  the  Director,  and  all 
costs  of  carrying  out  or  exercising  the 
rights,  powers,  privileges,  and  duties  of 
the  conservator,  all  as  determined  by 
the  conservator,  except  as  otherwise 
provided  herein;  and 

(o)  May  do  such  things,  and  have  such 
rights,  powers,  privileges,  immunities, 
and  duties,  whether  or  not  otherwise 
granted  in  these  rules  and  regulations, 
as  shall  be  authorized,  directed, 
conferred,  or  imposed  from  time  to  time 
in  specific  cases  by  order  of  the  Board 
or  by  amendment  of  these  rules  and 
regulations. 

For  the  purposes  of  this  section,  assets 
and  property,  including,  but  not  limited 
to.  any  mortgage,  deed  of  trust  chose  in 
action,  bond,  note,  contract,  judgment  or 
decree,  share  or  certificate  of  share  of 
stock,  debt,  or  interest  in  property  of  the 
association,  shall  include  any  such  asset 
or  property  of  the  conservator. 

§  549.3    Payments  on  Accounts. 

The  conservator  shall  not  accept  any 
deposits  or  pajTnents  on  accoimts, 
except  as  the  Board  shall  direct  by 
order,  which  order  or  orders  shall  be 
posted  in  a  conspicuous  place  in  the 
principal  office  of  the  conservator  for 
conducting  the  affairs  of  the  association, 
and  such  deposits  or  payments  shall  be 
accepted  only  in  accordance  with  such 
order  or  orders. 
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i  S4t.4  liwmory,  •xamtaatloiw  md 
audKt,  and  costs  llMraof;  accounting 
practicM. 

(a)  Inventory.  As  soon  as  practicable 
after  taking  possession,  the  conservator 
shall  make  an  inventory  of  the  assets  of 
such  association  as  of  the  date  of  taking 
possession,  showing  the  value  as  carried 
on  the  books  of  the  association  and  the 
security  therefor,  if  any,  and  including  a 
brief  description  of  each  such  asset  and 
such  security.  Assets  may  be  listed  in 
such  groups  or  classes  as  shall,  to  the 
satisfaction  of  the  Director,  afford 
information  as  to  their  character  and 
book  value,  and  the  inventory  shall 
include  a  record  of  the  creditor  and 
account  Habilities  of  the  association. 
One  copy  of  such  inventory  shall  be 
filed  promptly  with  the  Secretary  to  the 
Board,  one  copy  with  the  Director,  and 
one  copy  shall,  during  the 
conservatorship,  be  retained  in  the 
principal  office  of  the  association. 

(b)  Examinations  and  audits,  and 
costs  thereof.  Each  Federal  association 
for  which  a  conservator  has  been 
appointed  may  be  examined  or  audited 
(with  appraisals  when  deemed 
advisable  by  the  Board  or  the  Director) 
by  the  Office  of  Examinations  and 
Supervision  of  the  Board,  as  directed  by 
the  Board.  The  cost  of  examinations, 
including  office  analysis  thereof,  audits, 
and  any  appraisals  made  in  connection 
therewith,  shall  be  paid  from  the  assets 
of  the  association  unless  otherwise 
ordered  by  the  Board. 

[c]  Accounting  practices;  reports.  The 
conservator  shall  follow  such 
accounting  practices  as  may,  from  time 
to  time,  be  prescribed  by  the  Director. 
The  conservator  shall  make  such  reports 
as  may  be  required  by  the  Board  or  the 
Director. 

S  54S.5    Final  discharge  and  release  of 
conservator. 

(a)  Final  report.  At  such  time  as  the 
conservator  shall  be  relieved  of  duties, 
the  conservator  shall  file  with  the  Board 
a  detailed  report  in  form  satisfactory  to 
the  Board. 

(b)  Final  discharge.  Unless  otherwise 
directed  by  the  Board,  upon  the 
completion  of  the  duties  of  the 
conservator  or  at  such  time  as  the 
conservator  shall  be  otherwise  relieved 
of  duties,  an  examination  and  audit  may 
be  directed  by  the  Board  in  connection 
with  the  final  report  of  the  conservator. 
The  accounts  of  the  conservator  shall  be 
approved  or  disapproved  by  the  Board, 
and.  if  approved,  the  conservator  shall 
thereupon  be  completely  and  finally 
released. 


§  548.6    Inspection  of  reports. 

All  inventories,  statements,  and 
reports  of  the  conservator  shall  be  in  at 
least  three  copies  unless  otherwise 
directed  by  the  Board  or  the  Director. 
One  copy  shall  be  filed  with  the 
Secretary  to  the  Board,  one  copy  with 
the  Director,  and  each  of  the  inventories, 
statements,  and  reports  shall  constitute 
permanent  records  of  each 
conservatorship  open  for  inspection  at 
such  times  and  on  such  conditions  as 
may  be  from  time  to  time  directed  by  the 
Board  or.  in  the  absence  of  such 
directions,  whenever  the  office  of  the 
Secretary  to  the  Board  shall  be  open  for 
business. 

S  548.7    Delegation  l>y  conservator. 

The  conservator  may  delegate  to  such 
person  as  the  conservator  may 
designate  any  or  all  of  the  powers  and 
authorities  vested  in  the  conservator  by 
or  under  §§  548.2,  548.3  and  548.4. 

3.  Revise  Part  549  as  follows: 

PART  54»-CONOUCT  OF 
RECEIVERSHIPS 

549.1  Federal  Savings  and  Loan  Insurance 
Corporation  as  Receiver. 

549.2  Federal  Deposit  Insurance  Corporation 
as  Receiver. 

Authority:  Sec.  5, 48  Stat.  132.  as  amended. 
12  U.S.a  1464,  Reorg.  Plan  No.  3  of  1947. 

§  549.1    Federal  Savings  and  Loan 
Insurance  Corporation  as  receiver. 
The  receivership  of  a  Federal 
association  or  federal  savings  bank  for 
which  the  Board  has  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  receiver  shall  be 
conducted  pursuant  to  the  rules  and 
regulations  of  the  Board  in  Part  569c  of 
the  Rules  and  Regidations  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation. 

S  549.2    Federal  Deposit  insurance 
Corporation  as  receiver. 

The  receivership  of  a  federal  savings 
bank  chartered  under  section  5(o)  of  the 
Act,  the  deposits  of  which  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation  at  the  time  of  the 
appointment  of  a  receiver,  shall  be 
conducted  by  the  Federal  Deposit 
Insurance  Corporation  as  the  receiver 
appointed  by  the  Board.  The  Federal 
Denosit  Insurance  Corporation  as 
receiver  shall  have  the  powers  granted 
by  section  5(d)(6)  of  the  Act  to  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  receiver  of  a  Federal 
association  and  shall  conduct  the 
receivership  of  such  federal  savings 
bank  pursuant  to  the  rules  and 
regulations  of  the  Board  in  Part  569c  of 


the  Rules  and  Regulations  Of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  and  pursuant  to  section 
12(a)  of  the  Federal  Deposit  Insurance 
Act.  12  U.S.C.  1822(a). 

SUBCHAPTER  D-FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

4.  The  authority  citation  for  Part  563 
would  continue  to  read  as  follows: 

Authority:  Sees.  401-405.  48  Stat.  125^1260, 
as  amended;  12  U.S.C.  1724-1728,  Reorg.  Plan 
No.  3  of  1947,  3  CFR,  1943-1948  Comp. 

5.  A  new  S  563.8-3  shall  be  added,  to 
read  as  follows: 

S  563.8-3    Compliance  with  receiversliip 
rules. 

Any  security  issued  by  an  insured 
institution  for  borrowing  and  any 
agreement  or  arrangement  entered  into 
by  an  insured  institution  for  borrowing 
from  any  source  whatsoever  and  any 
payment  obligation  of  such  institution 
shall  be  consistent  with  the  rules  and 
regulations  of  the  Corporation  in  Part 
569c  concerning  rights  and  claims  of 
secured  and  unsecured  creditors  in 
receivership. 

6.  A  new  sentence  shall  be  added  at 
the  end  of  section  563.39(a],  to  read  as 
follows: 

§  563.39    Employment  contracts. 

[a]  General.  *  *  '  The  making  of  an 
employment  contract  would  also 
constitute  an  unsafe  and  unsound 
practice  if  such  contract  provides  for  a 
bonus,  severance  pay,  or  other 
compensation  that  is  paid  in 
anticipation  of.  or  that  is  any  way 
related  to.  the  appointment  of  a  receiver 
or  a  conservator  for  the  institution, 
provision  of  assistance  under  section 
406(f)  of  the  National  Housing  Act.  the 
approval  of  a  supervisory  merger,  or  a 
determination  that  the  institution  is  in 
default,  insolvent,  or  in  an  unsafe  or 
unsound  condition  to  transact  business. 

7.  Revise  Part  569a  as  follows: 

PART  S69a— RULES  FOR  SECTION 
406(cH1)  OF  THE  NATIONAL  HOUSING 
ACT 

Sec. 

569a.l  Definitions 

5698.2  Appointment  of  the  Corporation  as 

receiver  or  custodian  under  state  law 
569a.3  Appointment  of  another  receiver  or 

custodian  under  state  law 
569a.4  Appointment  of  conservator  or 

receiver  under  section  406(c)(l)(B] 
569a.5  Conduct  of  receivership  under  section 

406(c)(1)(B) 
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S69a.6  Conduct  of  conservatorship  under 

section  406(c)(1)(B) 
569a.7  Notice  of  appointment  under  section 

406(c)(1)(B). 
569a.8    Action  for  removal  of  receiver  or 

conservator. 

Authority.  Sec.  5, 48  Stat.  132  as  amended: 
12  U.S.C.  1464;  sec.  402.  406.  48  Stat.  1251. 
1259.  as  amended;  12  U.S.C.  1725. 1729;  Reorg. 
Plan  No.  3  of  1947. 

§se9a.1    Definitiorw. 

As  used  in  this  Part — 

(a)  "Agent"  means  the  Director  FSLIC, 
a  Principal  Supervisory  Agent  of  the 
Board,  an  agent  designated  by  the  Board 
pursuant  to  §§  501.10  or  501.11  of  this 
chapter  or  otherwise,  or  an  officer  or 
employee  of  the  Corporation  designated 
by  the  Director  FSLIC  to  act  as  an  Agent 
under  Parts  569a,  and  569b.  or  569c  of 
this  chapter. 

(b)  "Board"  means  the  Federal  Home 
Loan  Bank  Board; 

(c)  "Corporation"  means  the  Federal 
Savings  and  Loan  Insurance 
Corporation; 

(d)  "default"  means  an  adjudication  or 
other  official  determination  of  a  court  of 
competent  jurisdiction  or  other  public 
authority  pursuant  to  which  a 
conservator,  receiver,  or  other  legal 
custodian  is  appointed  for  an  insured 
institution  for  the  purpose  of  liquidation; 

(e)  "Director  FSLIC"  means  the 
Director  or  Deputy  Director,  Office  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation; 

(f)  "Federal  association"  means  a 
Federal  savings  and  loan  association  or 
a  federal  savings  bank  chartered  by  the 
Board  under  section  5  of  HOLA: 

(g)  "HOLA"  means  the  Home  Owners' 
Loan  Act  of  1933.  as  amended; 

(h)  "NHA"  means  Title  IV  of  the 
National  Housing  Act  of  1934,  as 
amended; 

(i)  "Secretary"  means  the  Secretary  to 
the  Board;  and 

(j)  "Special  Representative"  means  an 
officer,  employee,  or  agent  of  the  Board 
or  the  Corporation  designated  by  the 
Board  or  the  Director  FSLIC  or  pursuant 
to  an  order  or  resolution  of  the  Board. 

§  569a.2    Appointment  of  the  Corporation 
as  receiver  or  custodian  under  state  law. 

(a)  In  the  event  an  insured  institution 
other  than  a  Federal  association  is  in 
default,  the  Corporation  shall  accept 
appointment  as  conservator,  receiver,  or 
other  legal  custodian  for  the  purpose  of 
liquidation  from  the  court  or  other  public 
authority  having  the  power  of 
appointment.  Notice  of  such 
appointment  by  a  court  or  other  public 
authority  may  be  delivered  to  an  Agent 
or  given  by  certified  mail  to  the 
Secretary  or  the  Director  FSLIC. 


Acceptance  of  appointment  by  the 
Corporation  shall  be  effective  as 
provided  by  an  order  or  resolution  of  the 
Board.  The  Corporation  shall  not  accept 
appointment  as  co-receiver. 

(b)  If  the  Corporation  is  appointed  as 
conservator,  receiver,  or  other  legal 
custodian  for  an  insured  institution 
other  than  a  Federal  association 
pursuant  to  paragraph  (a)  of  this  section, 
it  shall  have  the  authority  conferred 
upon  the  Corporation  by  section 
406(b)(1)  of  NHA  with  respect  to  Federal 
associations  and  the  authority  conferred 
upon  a  conservator,  receiver,  or  other 
legal  custodian  by  or  under  state  law. 
The  Corporation  as  receiver  shall  take 
possession  of  such  institution  in  default 
and  conduct  the  receivership  in 
accordance  with  the  requirements  and 
authority  of  the  law  under  which  the 
institution  was  chartered,  unless  the 
Corporation  is  thereafter  appointed  as 
conservator  or  receiver  by  the  Board 
pursuant  to  section  406(c)(1)(B)  or 
406(c)(2)  of  the  NHA,  in  which  case  it 
shall  conduct  the  receivership  in 
accordance  with  the  requirements  of 
HOLA,  NHA  and  the  applicable  sections 
of  these  regulations. 

(c)  Notice  of  appointment  shell  be 
filed  by  the  Secretary  for  publication  in 
the  Federal  Register. 

§  569aJ    Appointment  of  another  receiver 
or  custodian  under  state  law. 

If  a  conservator,  receiver,  or  other 
legal  custodian,  not  the  Corporation,  is 
appointed  for  the  purpose  of  hquidating 
an  insured  institution  other  than  a 
Federal  association,  the  Corporation 
may  bid  for  and  purchase  any  or  all  of 
the  assets  of  such  institution.  The 
Corporation  may  bid  for  and  purchase 
any  or  all  of  the  assets  of  such 
institution  at  market  value  without 
further  action  or  approval  by  the  Board, 
if  such  bid  and  purchase  are  approved, 
and  market  value  determined,  by  the 
Director  FSLIC,  who  may  act  and 
execute  docimients  of  bid  and  purchase 
on  behalf  of  the  Corporation  in 
implementing  this  sentence. 

S  5693.4    Appointment  of  conservator  or 
receiver  under  §  406<cK1KB) 

(a)  Pursuant  to  section  406(c)(1)(B)  of 
NHA,  in  the  event  that  the  Board 
determines  that  any  of  the  grounds 
specified  in  section  5(d)(6)(A)  (i)  (ii),  or 
(iii)  of  HOLA  exist  with  respect  to  an 
insured  institution  other  than  a  Federal  - 
association,  the  Board  shall  have 
exclusive  power  and  jurisdiction  to 
appoint  the  Corporation  as  sole 
conservator  or  receiver  of  such 
institution.  Any  such  appointment  of  a 
receiver  shall  be  for  the  purpose  of 
liquidation.  Any  such  appointment  of  a 


conservator  shall  not  be  for  the  purpose 
of  liquidation. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  authority  to 
appoint  the  Corporation  as  sole 
conservator  or  receiver  pursuant  to 
paragraph  (a)  of  this  section  shall  not  be 
exercised  without  the  written  approval 
of  the  State  official  having  jurisdiction 
over  the  state-chartered  insured 
institution  that  the  grounds  specified  by 
the  Board  for  such  exercise  exist;  and 
the  Corporation  as  sole  conservator  or 
receiver  appointed  by  the  Board 
pursuant  to  paragraph  (a)  of  this  section 
shall  not  exercise  or  implement  its 
authority  pursuant  to  such  appointment 
by  the  Board  imless  such  written 
approval  is  received  by  an  Agent  or  the 
conditions  of  paragraph  (c)  of  this 
section  have  been  satisfied. 

(c)  Notwithstanding  the  absence  of 
the  written  approval  of  a  State  official 
required  pursuant  to  paragraph  (b)  of 
this  section,  the  Corporation  as  sole 
conservator  or  receiver  appointed  by  the 
Board  pursuant  to  paragraph  (a)  of  this 
section  may  exercise  and  implement  its 
authority  as  conservator  or  receiver  if— 

(1)  Ninety  (90)  days  have  passed  since 
receipt  by  the  State  of  the  Board's 
determination  that  a  ground  exists  or 
groimds  exist  for  the  exercise  of  its 
authority  under  paragraph  (a)  of  this 
section,  the  Board  has  responded  in 
writing  to  the  State's  written  reasons,  if 
any,  for  withholding  approval,  and  the 
Board  has  confirmed  or  reauthorized  the 
appointment  of  the  Corporation  as  sole 
conservator  or  receiver  by  imanimous 
vote  of  the  Board,  or 

(2)  The  Corporation  has  been 
appointed  conservator,  receiver,  or  other 
legal  custodian  pursuant  to  S  569a.2  and 
section  406(c)(1)(A)  of  NHA. 

(d)  The  State  shall  be  deemed  to  have 
received  the  Board's  determination 
pursuant  to  the  first  sentence  of 
paragraph  (c)  of  this  section  upon  the 
delivery  of  an  order  or  resolution  of  the 
Board  setting  forth  such  determination 
to  the  State  ofHcial  having  jurisdiction 
over  the  state-chartered  insured 
institution,  a  deputy  of  such  official,  any 
supervisor  of  such  official,  or  any  person 
authorized  or  apparenUy  authorized  to 
sign  for  receipt  of  mail  or  other 
deliveries  to  such  official,  deputy,  or 
supervisor. 

(e)  The  Board's  appointment  and  the 
exercise  thereof  pursuant  to  section 
406(c)(1)(B)  of  NHA  and  this  section 
569a.4  shall  be  ex  parte  and  without 
notice. 
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SS«ta3    Conduct  of  Pte«iv«r«MpundM- 
section  406(c)(1)(B). 

The  Corporation  as  sole  receivef  of  an 
insured  institution  other  than  a  Federal 
association  appointed  by  the  Board 
pursuant  to  section  566a.4  shall  take 
possession  of  (he  institution  and 
conduct  the  receivership  pursuant  to  the 
rules  and  regulations  of  F^rt  569c  of  this 
chapter.  The  Corporation  as  receiver 
shall  also  have  the  authority  conferred 
upon  the  Corporation  by  section 
406(b)(1)  of  NHA  with  respect  to  Federal 
associations. 

S  S69»JB    Conduct  of  conMrvatorsMp 
und«r5406(cM(1)(B). 

The  Corporation  as  sole  conservator 
of  an  insured  institution  other  than  a 
Federal  association  appointed  by  the 
Board  pursuant  to  S  569a.4  shall  take 
possession  of  the  institution  and 
conduct  the  conservatorship  pursuant  to 
§  547.7  (b)  and  (c)  and  Part  548  of  this 
chapter  as  if  the  institution  were  a 
Federal  association,  provided,  however, 
that  the  Special  Representative  of  the 
Corporation  as  sole  conservator  of  such 
institution  shall  have  and  exercise  all  of 
the  rights,  powers,  and  duties  of  a 
conservator  of  a  Federal  association  in 
said  S  547.7  (b)  and  (c)  and  Part  548  of 
this  chapter. 

S569*.7    Node*  of  appointnwnt  undor 
section  406(cX1MB). 

Upon  satisfaction  of  the  conditions  for 
the  exercise  of  the  Board's  appointment 
authority  pursuant  to  paragraph  (b)  or 
paragraph  (c)  of  §  568a  .4.  the  Secretary 
shall  mail  a  certiHed  copy  of  the  order  or 
resolution  of  appointment  by  certified 
mail  to  the  address  of  the  institution  as 
its  shall  appear  on  the  records  of  the 
Board  or  the  Corporation,  and  to  the 
State  official  having  jurisdiction  over 
such  state-chartered  insured  institution. 
The  Secretary  shall  also  file  notice  of 
the  appointment  of  the  Corporation  as 
sole  receiver  or  conservator  pursuant  to 
section  406(c)(1)(B)  of  NHA  for 
publication  in  the  Federal  Register. 

§  569a.8    Action  for  removal  of  receiver  or 
conservator. 

(a)  If  a  conservator  or  receiver  for  an 
insured  institution  is  appointed  pursuant 
to  section  406(c)(1)(B)  of  NHA,  the 
institution  may,  within  30  days 
thereafter,  bring  an  action  in  the  United 
States  District  Court  for  the  judicial 
district  in  which  the  home  office  of  such 
association  is  located,  or  in  the  United 
States  District  Court  for  the  District  of 
Colmnbia,  for  an  order  requiring  the 
Board  to  remove  such  conservator  or 
receiver.  Notwithstanding  the  provisions 
of  Part  569c,  the  board  of  directors  of  an 
institution  for  which  a  conservator  or 


receiver  has  been  appointed  by  the 
Board  may  meet  following  the 
appointment  and  may  authorize  the 
filing  of  an  action  in  the  name  of  the 
institution  seeking  an  order  requiring  the 
Board  to  remove  the  conservator  or 
receiver.  No  such  action  in  the  name  of 
the  association  may  be  instituted 
without  the  authorization  of  the  board  of 
directors  of  the  association. 

(b)  The  removal  of  a  conservator  or 
receiver  appointed  pursuant  to  section 
406(c)(1)(B)  of  NHA  shall  not  impair  the 
validity  of  the  exercise  of  the  powers  or 
functions  of  the  conservator  or  receiver, 
and  no  action  of  or  transaction  effected 
by  such  conservator  or  receiver  shall  be 
void  or  voidable  by  reason  of  the 
removal. 

8.  Add  Part  5e9b  as  follows: 

PART  569b— RECEIVERSHIPS  UNDER 
SECTION  406(cM2)  OF  THE  NATIONAL 
HOUSING  ACT 

Sec. 

Stiub.l    Definitions 

569b.2    Grounds  for  appointment  of  receiver 

569b.3    Appointment  of  receiver 

5e9b.4    Notice  of  Appointment 

569b.5    Action  for  removal  of  receiver 

Authority:  Sec.  5. 48  Stat.  132  as  amended: 
12  U.S.C.  1464;  sees.  402,  406.  48  Stat.  1251, 
1259,  as  amended;  12  U.S.C  1725, 1729;  Reorg. 
Plan  No.  3  of  1947. 

§  569b.1    DefinWons. 
As  used  in  this  Part — 

(a)  The  definitions  set  forth  in  S  5e9a.l 
shall  apply;  and 

(b)  "State"  means  a  state,  the 
Commonwealth  of  Puerto  Rico,  a 
territory  or  possession,  or  any  place 
subject  to  the  jurisidiction  of  the  United 
States. 

§  569b.2    Grounds  for  appointment  of 
receiver. 

(a)  In  the  event  the  Board  determines: 

(1)  That  (i)  a  conservator,  receiver,  or 
other  legal  custodian  (whether  or  not  the 
Corporation)  has  been  or  is  hereafter 
appointed  for  an  insured  institution 
which  is  not  a  Federal  association  other 
than  by  the  Board  (whether  or  not  such 
institution  is  in  default)  and  that  the 
appointment  of  such  conservator, 
receiver,  or  custodian,  or  any 
combination  thereof,  has  been 
outstanding  for  a  period  of  at  least 
fifteen  (15)  consecutive  days,  or  (ii)  an 
insiu^d  institution  (other  than  a  Federal 
association)  has  been  closed  by  or 
under  the  laws  of  any  State; 

(2)  That  one  or  more  of  the  grounds 
specified  in  paragraph  (6)(A)  of  section 
5(d)  of  the  HOLA,  existed  with  respect 
to  such  institution  at  the  time  a 
conservator,  receiver,  or  other  legal 
custodian  was  appointed,  or  at  the  time 


such  institution  was  closed,  or  exists 
thereafter  during  the  appointment  of  the 
conservator,  receiver,  or  ether  legal 
custodian  or  while  the  institution  is 
closed;  and 

(3)  That  one  or  more  of  the  holders  of 
withdrawable  accounts  in  such 
institution  is  unable  to  obtain  a 
withdrawal  of  his  or  her  account,  in 
whole  or  in  part; 

the  Board  shall  have  exclusive  power 
and  jurisdiction  to  appoint  the 
Corporation  as  sole  receiver  for  such 
institution. 

(b)  For  the  purposes  of  paragraph  (a) 
of  this  section,  a  determination  that  an 
insured  institution  has  been  closed  by  or 
under  the  laws  of  a  State  is  deemed  to 
be  a  determination  that  one  or  more  of 
the  holders  of  withdrawable  accounts  in 
such  institution  is  unable  to  obtain  a 
withdrawal  of  his  or  her  account  in 
whole  or  in  part.  The  determination 
described  in  paragraph  (a)(3)  of  this 
section  must  be  made  independently, 
however,  as  a  ground  for  appointment  of 
a  receiver  pursuant  to  section  406(c)(2) 
of  NHA  and  paragraph  (a)  of  this 

§  5e9b.2  if  the  Board  makes  the 
determination  described  in  paragraph 
(a](l)(i)  of  this  section  and  does  not 
make  the  determination  described  in 
paragraph  (a)(l)(ii)  of  tins  section. 

(c)  In  determining  that  an  insured 
institution  has  been  closed  by  or  under 
the  laws  of  any  State,  the  Board  may 
rely  upon  the  order  or  action  of  such 
State,  court  of  competent  jurisdiction,  or 
public  authority  authorized  pursuant  to 
state  law  closing  or  directing  the  closing 
of  such  institution,  taking -possession  of 
such  institution  for  the  purpose  of 
liquidation,  directing  the  taking  of 
possession  of  such  institution  for  the 
purpose  of  liquidation,  or  ordering  the 
liquidation  of  or  liquidating  such 
institution.  Such  order  or  action  shall  be 
sufficient  ground  for  such  determination 
of  the  Board  notwithstanding  a  ruling  or 
determination  by  approriate  authority 
invalidating  such  order  or  action 
subsequent  to  the  determination  of  the 
Board,  and  without  regard  to  the 
duration  of  a  dosing. 

§  5e9to.3    Appointment  of  receiver. 

If  the  Board  makes  the  determinations 
specified  in  §  569b.2,  the  Board  will  by 
order  appoint  the  Corporation  as  sole 
receiver  for  such  insured  institution  for 
the  purpose  of  liquidation,  and  such 
appointment  may  be  ex  parte  and 
without  notice. 

§569b.4    Notice  of  appointment 

In  the  event  that  the  Board  appoints  a 
receiver  for  an  insured  institution 
pursuant  to  §  568b.3,  the  Secretary  shall 
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mail  a  certified  copy  of  the  order  or 
resolution  of  appointment  by  certiKed 
mail  to  the  address  of  the  institution  as 
it  shall  appear  on  the  records  of  the 
Board,  to  any  supervisory  or  regulatory 
authority  to  which  such  institution  was 
theretofore  subject,  to  any  previous 
conservator,  receiver,  or  other  legal 
custodian  of  any  such  insured 
institution,  and  to  any  court  or  other 
authority  to  which  such  previous 
conservator,  receiver,  or  custodian  is 
subject.  Notice  of  such  appointment 
shall  be  filed  forthwith  for  publication  in 
the  Federal  Register. 

§  56M>.5    Action  for  removal  of  rceotver. 

(a)  If  a  conservator  or  receiver  for  an 
insured  institution  is  appointed  pursuant 
to  section  406(c)(2)  of  NHA,  the 
institution  may,  within  30  days 
thereafter,  bring  an  action  in  the  United 
States  District  Court  for  the  judicial 
district  in  which  the  home  office  of  such 
association  is  located,  or  in  the  United 
States  District  Court  for  the  District  of 
Columbia,  for  an  order  requiring  the 
Board  to  remove  such  conservator  or 
receiver.  Notwithstanding  the  provisions 
of  Part  569c,  the  board  of  directors  of  an 
association  for  which  a  conservator  or 
receiver  has  been  appointed  by  the 
Board  may  meet  following  the 
appointment  and  may  authorize  the 
filing  of  an  action  in  the  name  of  the 
association  seeking  an  order  requiring 
the  Board  to  remove  the  conservator  or 
receiver.  No  such  action  in  the  name  of 
the  association  may  be  instituted 
without  the  authorization  of  the  board  of 
directors  of  the  association. 

(b)  The  removal  of  a  receiver 
appointed  pursuant  to  section  406(c)(2) 
of  NHA  shall  not  impair  the  validity  of 
the  exercise  of  the  powers  or  functions 
of  the  receiver,  and  no  action  of  or 
transaction  effected  by  such  receiver 
shall  be  void  or  voidable  by  reason  of 
the  removal. 

9.  Add  Part  569  as  follows: 

PART  569C— RECEIVERSHIP  RULES 

Sec. 

569C.1    Definitions. 

569C.2    Scope. 

569C.3    Possession  by  receiver. 

569C.4    Procedure  on  taking  possession. 

569C.5    Appointment  not  cause  for 

termination  of  executory  contract  or 

interest  in  property. 
569C.6    Powers  and.  duties  of  receiver. 
569C.7    Claims  procedure. 
569C.8    Secured  claims. 
569c8-1    Federal  Home  Loan  Banks  as 

secured  creditors. 
569c9    Ai^eal  procedure. 
560C.10    Participations,  servicing. 
569c.ll    Priorities. 
5e9c,12    AudiU. 


oGC< 

568C.13    Reports;  accounting  policies. 
569C.14    Final  discharge  and  release  of 

receiver. 
569C.15    Purchase  and  assumption 

transaction. 

Authority:  Sec.  5,48  Stat.  132  as  amended. 
12  U.S.C.  1464;  sees.  402,  406.  48  Stat.  1251. 
1259,  as  amended:  12  U.S.C.  1725. 1729:  Reoig. 
Plan  No.  3  of  1947. 

S569e.1    Deflnmoiw. 

As  used  in  this  Part — 

(a)  The  definitions  set  forth  in  {  569a.l 
shall  apply,  except  that,  with  respect  to 
a  federal  savings  bank  for  which  the 
Board  has  appointed  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
as  receiver:  "Corporation"  means  the 
FDIC;  and  "Director  FSUC"  means  the 
Board  of  Directors,  FDIC,  the  Director  or 
Deputy  Director,  Division  of  Liquidation, 
FDIC,  or  an  officer  of  the  FDIC 
authorized  to  act  for  the  FDIC  for  the 
purposes  of  this  Part. 

(b)  "Association"  means  an  insured 
institution,  including  a  Federal 
association,  for  which  the  Board  has 
appointed  the  Corporation  as  receiver: 

(c)  "Depositor"  means  the  holder  of  a 
withdrawable  accbunt  or  accounts  in  an 
association; 

(d)  "General  Counsel"  means  the 
General  Counsel  to  the  Board  or  an 
attorney  of  the  Office  of  the  General 
Counsel  designated  by  the  General 
Counsel;  except  that,  with  respect  to  a 
federal  savings  bank  for  which  the 
Board  has  appointed  the  FDIC  as 
receiver,  "General  Counsel"  shall  mean 
the  General  Counsel  to  the  FDIC  or  an 
attorney  designated  by  the  General 
Counsel  to  the  FDIC;  and 

fe)  "Publish"  means  publish  in  an 
English  language  newspaper  of  general 
circulation  in  the  city  or  county  in  which 
an  38sociation'8  principal  ofiice  is 
located:  but  for  an  association  having  its 
principal  office  in  a  city  or  county  in 
which  a  substantial  portion  of  its 
depositors  reside  who  read  and  speak  a 
language  other  than  English,  and  at  least 
one  newspaper  of  general  circulation  in 
such  city  or  county  is  printed  in  such 
other  language,  "publish"  means  publish 
not  only  in  such  an  English  language 
newspaper,  but  also  in  such  a 
newspaper  printed  in  such  other 
language.  . 

§569c2    Scop* 

The  rules  and  regulations  of  this  Part 
are  issued  pursuant  to  the  f>ower 
granted  to  the  Board  by  section  5(d)(ll) 
of  HOLA  and  section  406(c)(3)  of  NHA 
to  make  rules  and  regulations  for  the 
liquidation  and  dissolution  of 
associations,  for  associations  in 
receivership,  and  for  the  conduct  of 
receiverships;  and  such  rules  and 


regidations  apply  to  all  associations.  A 
receiver  shall  have  all  powers  granted 
by  section  5  of  HOLA  and  section  406  of 
NHA. 

Dovc^    roMosnon  oy  rocwvor 

(a)  Possession  of  an  association  not  in 
custody.  The  Corporation  as  receiver 
appointed  by  the  Board  for  an 
association  not  in  the  Custody  of  an 
official  of  the  association's  chartering  or 
licensing  authority  or  other 'judicial  or 
administrative  authority  shall  take 
possession  of  the  association  in 
accordance  with  the  terms  of 
appointment  by  the  Board  and.  at  that 
time,  shall  give  notice  of  the  Board's 
appointment  to  an  officer  or  employee  of 
the  association,  if  any,  who  appears  to 
be  in  charge  of  the  home  office  of  the 
association. 

(b)  Possession  of  an  association  in 
previous  custody.  The  Corporation  shall 
take  possession  of  an  association  that  is 
in  or  under  the  custody  of  its  chartering 
or  licensing  authority  or  other  judicial  or 
administrative  authority  in  accordance 
with  the  terms  of  appointment  of  the 
Board  and,  at  that  time,  shall  give  notice 
of  the  Board's  appointment  to  the  ' 
conservator,  receiver,  or  custodian  of 
such  association  or  the  representative  of 
such  conservator,  receiver,  or  custodian, 
or  to  an  officer  or  employee  of  the 
association,  if  any,  who  appears  to  be  in 
chai^  of  the  home  office  of  the 
association.  The  Corporation  as  receiver 
shall  serve  such  conservator,  receiver, 
or  custodian  of  the  association's 
chartering,  licensing,  judicial,  or 
administrative  authority,  with  the 
Board's  order  or  resolution  by  leaving  a 
copy  of  said  order  or  resolution  at  the 
principal  office  of  the  association  or  by 
handing  a  copy  of  said  order  or 
resolution  to  such  previous  conservator, 
receiver,  or  custodian  of  such  an 
association  or  to  an  officer  or  employee 
of  the  association  or  of  such  previous 
receiver,  or  custodian  who  shall  be  in 
the  principal  office  of  the  association 
and  appears  to  be  in  charge  of  such 
office.  The  Corporation  as  receiver  shall 
thereafter  promptly  notify  in  writing  by 
certified  mail  the  court  or  other  public 
authority  having  jurisdiction  over  such 
previous  conservator,  receiver,  or 
custodian  and  any  supervisory  or 
regulatory  authority  to  which  the 
association  was  theretofore  subject  of 
its  possession  of  the  association. 

(c)  Immediately  upon  taking  possesion 
of  any  association,  the  Corporation  as 
receiver  shall  take  possession  of  and 
title  to  books,  records,  and  assets  of 
every  description  of  such  association  to 
which  such  association  has  rights  of 
possession  and  title  and  of  all  offices 
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and  other  facilities  of  such  association. 
The  Corporation  as  receiver,  by 
operation  of  law  and  without  any 
conveyance  or  other  instrument,  act  or 
deed,  shall  succeed  to  (1)  all  the  rights, 
the  titles,  powers,  and  privileges  of  the 
association,  and  of  its  stockholders, 
members,  holders  of  checking  or  savings 
accounts  and  nonwithdrawable 
accounts,  its  officers  and  directors,  or 
any  of  them  with  respect  to  the 
association  and  its  assets,  and  (2)  title  to 
the  books,  records,  and  assets  of  every 
description  of  any  previous  conservator, 
receiver,  or  other  legal  custodian  of  such 
association  appointed  under  the  law  of 
the  association's  chartering  or  licensing 
authority.  Such  stockholders,  members, 
holders  of  checking  or  savings  accounts 
and  nonwithdrawabl^  accounts,  officers 
or  directors,  or  any  of  them,  or  any  audi 
previous  conservator,  receiver,  or  other 
legal  custodian  shall  not  thereafter  have 
or  exercise  any  such  rights,  powers,  or 
privileges  or  act  in  connection  with  any 
asset  or  prc^erty  of  any  nature  of  the 
association.  All  contracts  or 
arrangements  for  employment  or 
compensation  of  officers,  employees, 
consultants,  and  advisers  of  the 
association  shall  terminate  as  of  the 
date  of  default 

§  569c4   ProcaduTB  on  takkiQ  pow tion 

Upon  taking  possession  as  provided  in 
§  S69C.3,  the  receiver  shall  forthwith: 

(a)  Post  a  notice  in  substantially  the 
following  form  on  the  door  (rf  the 
principal  and  other  oHicers  of  such 
insured  institution: 

The  (NaoM  of  association)  ia  in  the  hands 
of  the  Federal  Savings  and  Loan  Insurance 
Corporatickn  (or  Federal  Deposit  Insorance 
Corporation]  as  Receiver  under  app<»ntment 
by  the  Federal  Home  Loan  Dank  Board 
pursuant  to  law. 

FEDERAL  SAVINGS  AND  LOAN 
INSURANCE  CORPORATION  (OR 
FEDERAL  DEPOSIT  INSURANCE 
CORPORATION]  AS  RECEIVER 

(Date) 

(b)  File  with  the  Secretary  a  statement 
that  it  has  taken  possession  of  such 
association  and  of  the  time  of  such 
taking  of  possession^  and  such  statement 
shall  be  conclusive  evidence  of  such 
taking  of  possession  and  of  the  time  of 
such  taking  of  possession;  and 

(c)  Notify,  by  certified  mail,  telegraph, 
or  machine  readable  transmission  all 
banks,  trust  companies,  and  all  other 
individuals,  partnerships,  corporations, 
and  associations,  known  to  the  receiver 
to  be  holding  or  in  possession  of  any 
assets  of  such  association  that  the 
Corporation  as  receiver  has  succeeded 
to  all  the  rights,  titles,  powers,  and 
privileges  of  such  association,  and  to  the 


titles  of  any  previous  conservator, 
receiver,  or  other  legal  custodian  of  such 
association  appointed  under  the  law  of 
its  chartering  or  licensing  authority. 

§  569c5  Appointment  not  cause  for 
tennlnatton  of  •xoeutoryeontract  or 
interest  in  property. 

(a)  Notwithstanding  a  provision  in  an 
executory  contract  or  unexpired  lease, 
an  executory  contract  or  unexpired 
lease  of  the  association  may  not  be 
terminated  or  modified,  and  any  right  or 
obligation  under  such  contract  or  lease 
may  not  be  terminated  or  modified,  at 
any  time  after  the  appointment  of  the 
receiver  solely  because  of  a  provision  in 
such  contract  or  lease  that  is 
conditioned  on: 

(1)  The  insolvency  or  financial 
coiidition  of  the  association;  or 

(2)  The  appointment  of  or  taking 
possession  tiy  the  receiver  or  of  a 
custodian  or  conservator  prior  to  such 
appointment  of  the  receiver. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  an  executory  contract  or 
unexpired  lease  of  the  asaociation, 
whetliCT  or  not  such  contract  or  lease 
prohibits  or  restricts  assignment  of 
rights  or  delegation  of  duties,  if — (1) 
appUcable  law  excuses  a  party,  other 
than  the  association,  to  such  contract  or 
lease  fit>m  accepting  performance  from 
or  rendering  performance  to  the  receiver 
or  to  an  aaatgnee  of  such  contract  or 
lease,  whether  or  not  such  contract  or 
lease  prohibits  m'  restricts  assignment  of 
ri^ts  or  delegation  of  duties;  or — (2) 
such  contract  is  a  contract  to  make  a 
loan  or  extend  other  debt  financing  or 
financial  accommodaticMis,  to  or  for  the 
benefit  of  the  association,  or  to  issue  a 
security  of  the  association. 

(c)  Any^Jroperty,  wherever  located,  in 
which  an  association,  as  of  the 
appointment  of  receiver,  has  a  legal  or 
equitable  interest  is  property  of  the 
receivership  to  the  extent  of  such  legal 
or  equitable  interest,  and  any  other 
party  to  which  the  receiver  transfers 
such  property  shall  receive  such  title  as 
the  receiver  itself  possesses, 
notwithstanding  any  provision  that 
restricts  or  conditions  transfer  of  such 
interest  by  the  association  or  that  is 
conditioned  on  the  insolvency  or 
financial  condition  of  the  association  or 
on  the  appointment  of  a  receiver, 
conservator,  or  custodian,  and  effects  or 
gives  an  option  to  effect  a  forfeiture, 
modification,  or  the  termination  of  the 
association's  interest  in  proi>erty. 

S56te.6    Pewera and diiM—  a» recetyr. 

(a)  Inventory.  As  soon  as  practicable 
after  taking  possession,  the  receiver 
shall  inventory  the  assets  of  such 
association  as  of  the  date  of  taking 


possession,  showing  the  value  as  carried 
on  the  books  of  the  association,  and  the 
security  therefor,  if  any,  a  brief 
description  of  the  assets  and  any 
security,  and  a  record  of  the 
association's  creditor  and  account 
liabilities.  The  Director  FSLIC  may 
direct  that  such  inventory  shall  be  made 
by  an  independent  Certified  Public 
Accountant  and  may  direct  that  an  audit 
be  made  by  such  independent  Certified 
Public  Accountant.  One  copy  of  such 
inventory  shall  be  filed  promptly  with 
the  Secretary,  and  one  copy  shall  be 
retained  in  the  principal  oifice  for 
liquidation  of  the  association,  so  long  as 
such  office  is  maintained. 

{b)(l)  TTie  receiver  shall  have  the 
ri^ts  and  powers  of  or  may  avoid  any 
transfer  of  property  of  the  association  or 
any  obligation  incurred  by  the 
association  that  is  avoidable  by: 

(i)  A  creditor  that  extends  credit  to  the 
association  immediately  prior  to  the 
appointment  of  the  receiver,  and  that 
obtains,  at  sutii  time  and  with  respect  to 
such  credit,  a  judicial  lien  on  all 
property  on  which  a  creditor  on  a  simple 
contrftct  could  have  obtained  sxich  a 
judicial  lien,  whether  or  not  sod)  a 
creditor  or  Ken  exists; 

(ii)  A  creditor  that  extends  credit  to 
the  association,  immediately  prior  to  the 
appointment  of  the  receiver  and  obtains, 
at  such  time  and  with  respect  to  such 
credit,  an  execution  against  the 
association  that  is  returned  unsatisfied 
at  such  time,  whether  or  not  such  a 
creditor  exists; 

(iii)  A  bona  fide  purchaser  of  real 
property  other  than  fixtures  from  the 
association,  against  whom  applicable 
law  pemrits  such  transfer  to  be 
perfected,  that  obtains  the  status  of  a 
bona  fide  purchaser  and  has  perfected 
such  transfer  immediately  prior  to  the 
appointment  of  the  receiver,  whether  or 
not  such  a  purchaser  exists;  or 

(iv)  An  equity  receiver. 

(2)  The  receiver  may  avoid  any 
transfer  of  an  interest  of  the  association 
in  property  or  any  obligation  incurred  by 
the  association  that  is  voidable  under 
applicable  law  by  a  creditor  holding  an 
unsecured  claim  that  is  allowable  by  the 
receiver. 

(c)  General.  The  receiver  shall  collect 
all  obligations  and  money  due  such 
association  and  may: 

(1)  To  the  extent  consistent  with  its 
appointment,  do  all  things  desirable  or 
expedient  in  its  discretion  to  carry  on 
the  business  of  the  association  and  to 
preserve  and  conserve  the  assets  and 
property  of  every  nature  of  the 
association; 

(2)  Exercise  all  rights  and  powers  of 
the  association,  including,  but  not 


limited  to,  any  rights  and  powers  under 
any  mortgage,  deed  of  trust,  chose  in 
action,  option,  collateral  note,  contract, 
judgment  or  decree,  share  or  certiricate 
of  share  of  stock,  or  instrument  of  any 
nature; 

(3)  Institute,  prosecute,  maintain, 
defend,  intervene  and  otherwise 
participate  in  any  and  all  actions,  suits, 
or  other  legal  proceedings  by  and 
against  the  receiver  or  the  association  or 
in  which  the  receiver,  the  association,  or 
its  credittirs  or  members,  or  any  of  them, 
shall  have  an  interest,  and  in  every  way 
to  represent  the  association,  its 
members  and  creditors,  subject  to  the 
direction  of  the  General  Coimsel; 

(4)  Employ  on  a  salary  or  fee  basis 
such  persons  as  in  the  judgment  of  the 
receiver  are  necessary  or  desirable  to 
carry  out  its  responsibilities  and 
functions,  including  appraisers  and 
Certiflsd  Public  Accountants,  purchase 
insurance  to  indemnify  such  persons, 
and  pay  the  costs  out  of  the  assets  of  the 
receivership; 

(5)  Employ  or  retain  any  attorney  or 
attorneys  designated  by,  or  acceptable 
to,  the  General  Counsel  in  connection 
with  litigation  or  otherwise  to  gfve  legal 
advice  and  assistance,  for  the 
receivership  generally  or  in  particular 
instances,  and  pay  compensation  and 
retainers  of  such  attorney  or  attorneys, 
together  with  all  expenses,  including, 
but  not  limited  to.  the  costs  and 
expenses  of  any  litigation,  as  approved 
by  the  General  Counsel,  out  of  the 
assets  of  such  receivership; 

(6)  Execute,  acknowledge,  and  deliver 
any  and  all  deeds,  contracts,  leases, 
assignments,  bills  of  sale,  releases^ 
extensions,  satisfactions,  and  otiier 
instruments  necessary  or  proper  lor  any 
purposes,  including,  but  not  limited  to 
the  effectuation,  termination,  or 
modification  of  any  sale,  lease,  or 
transfer  of  real,  personal  or  mixed 
property,  or  that  shall  be  necessary  or 
proper  to  Uquidate  or  carry  on  the 
business  of  the  association  as 
authorized  in  paragraph  (c)(t]  of  this 
section;  and  any  deed  or  other 
instrument  executed  piu-suant  t»  the 
authocrty  hereby  given  shall  be  as  vaUd 
and  effectual  for  all  purposes  as  if  the 
same  had  been  executed  as  the  act  and 
deed  of  the  association;  and 

(7)  Do  such  things,  and  have  such 
rij^ts,  powers,  privileges,  immunities, 
and  duties,  whether  or  not  otherwise 
granted  in  the  rules  and  regulations  of 
this  Part  589c,  as  shall  be  authorized 
directed,  conferred,  or  imposed  from 
time  to  time  by  &e  Board. 

(d)  Collateralized  Obligation  Option. 
The  receiver  may  at  its  option,  (1) 
satisfy  prior  to  maturity,  or  cause 
liquidation  of  collateral  to  satisfy  prior 


to  maturity,  outstanding  principal  and 
interest  due  on  a  collateralized 
obligation  issued  by  the  association  or 
(2}  elect  to  continue  to  perform 
according  to  the  terms  of  the 
association's  collateralized  obligation. 
The  receiver  shall  make  its  election 
within  a  reasonable  time  following  the 
taking  of  possession  of  the  association, 
and  if  the  receiver  elects  to  continue 
performance,  it  shall  cure  any  material 
default  occurring  because  of  failure  to 
make  payment  or  perform,  and  not 
occurring  because  of  provisions  and 
conditions  such  as  those  referred  to  in 
S  569c.5(a]  or  (c),  in  effect  as  of  thp 
receiver's  election  to  continue 
performance.  The  receiver  may  release 
its  interest  in  collateral  in  return  for  a 
discharge  and  release  from  the  lender  or 
a  trustee  for  the  purchaser  or  purchasers 
of  the  association's  collateralized  debt  if 
the  receiver  determines  that  the 
proceeds  of  the  collateral  upon 
liquidation  would  not  meet  in  full  the 
claims  of  th&  secured  party  or  parQes  for 
principal  and  contractual  interest 
recoverable  pursuant  to  S  569c. 8[b]. 

(e)  Expenditure  of  funds  of  the 
receivership.  The  receiver  shall  have 
power  to: 

(1)  Pay  all  costs  and  expenses  of  the 
receivership  as  determined  by  the 
receiver; 

(2)  Pay  off  and  discharge  taxes  and 
liens: 

(3)  Pay  out  and  expend  such  sums  as 
the  receiver  shall  deem  necessary  or 
advisable  for  or  in  connection  with  the 
preservation,  maintenance, 
conservatioa,  protectioa.  remodeling, 
repair,  rehabilitation,  or  improvement  of 
any  asset  or  property  of  any  nature  of 
the  association  of  the  receiver; 

(1]  Pay  out  and  expend  such  sums  as 
the  receiver  shall  deem  necessary  or 
advisable  for  or  in  connection  with  the 
preservation,  maintenance, 
conservation,  or  protection  of,  or  pay  off 
and  discharge  any  taxes,  assessments, 
liens,  claims  or  charges  of  any  nature 
against,  any  asset  or  property  of  any 
nature  on  which  the  association  or  the 
receiver  has  a  lien  by  way  of  mortgage, 
deed  of  trust,  pledge,  or  otherwise,  or  in 
which  the  association  or  receiver  has  an 
interest  of  value  of  any  nature;  and 

(5]  Settle,  compromise,  or  obtain  the 
release  of,  for  cash  or  other 
consideration,  claims  and  demands 
against  the  association  or  the  receiver. 

(6)  Indemnify  employees  and  agents  of 
the  receivership,  from  the  assets  of  the 
associatien,  against  liabilities  incurred 
in  the  good  faith  performance  of  tfaeir 
duties. 

(f)  Assets,  claims,  and  contmcta.  The 
receiver  shall  have  power  to: 


(1)  Sell  for  cash  or  on  terms, 
exchange,  or  otherwise  dispose  of,  in 
whole  or  in  part,  any  or  all  of  the  assets 
and  property  of  the  association,  real, 
personal  and  mixed,  tangible  and 
intangible,  of  any  nature,  including  any 
mortgage,  deed  of  trust  chose  in  action, 
bond,  note,  contract,  judgment,  or 
decree,  share  or  certificate  of  shsu'e  of 
stock  ar  debt,  owing  to  the  assocation  or 
the  wceiven 

(2)  Surrender,  abandon,  and  release 
any  choses  in  action,  or  other  assets  or 
property  of  any  nature,  whether  the 
subject  of  pending  litigation  or  not  and 
settle,  compromise,  modify,  or  release, 
for  cash  or  other  consideration,  claims 
and  demands  in  favor  of  the  association 
or  the  receiver  and 

(3)  Reject  or  repudiate  any  unexpired 
lease  or  executory  contract  al  die 
association:  notice  of  such  rejection  or 
repudiation  shall  be  given  by  the 
receiver  within  ninety  (90)  days  of  the 
appointment  of  the  receiver,  and.  prior  to 
such  notice,  rejection  or  repudiation  of  a 
lease  or  executory  contract  may  not  be 
presumed  or  claimed  by  any  party  to 
such  lease  or  contract.  If  there  has  been 
a  default  in  an  executory  contract  or 
unexpired  lease  of  the  associatioB 
occurring  because  of  failue  to  make 
payment  or  perform,  and  not  occiuring 
because  of  provisions  and  conditioRS 
such  as  thdse  referred  to  in  }  SOOcS  (a) 
or  (c),  the  receiver  shall  not  assume  such 
contract  or  lease  unless  it  cures  such 
default. 

fg)  Investment  of  funds.  The  receiver 
shall  have  the  power  to  deposit  the 
monies  and  funds  of  the  receivership  in 
any  bank  or  banks  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
in  any  insured  institution  within  the 
State  in  which  the  association  is  located 
that  offers  checking  accounts,  or  in  any 
Federal  Home  Loan  Bank,  and  may 
invest  such  monies  or  funds  in 
certificates  of  deposit  having  a  maturity 
not  to  exceed  two  {2)  years  in  any  bank 
or  banks  insured  by  the  Federal  Deposit 
Insurance  Corportion  or  in  an  insured 
institution  or  institutions.  The  receiver 
shall  have  power  to  invest  any  funds  no: 
ciirrently  needed  for  transacting  the 
business  of  the  receivership  or  the 
payment  of  liquidating  diviidends  in 
Government  obligations  with  a  period 
remaining  to  maturity  of  not  more  than 
two  (2)  years  &om  the  date  of 
investment  The  receiver  shall  have  no 
power  to  make  loans  except  for  loans  to 
facilitate  the  sale  of  any  real  estate 
owned  and  loans  that  it  deems 
necessary  to  protect  investments  or  the 
security  for  investments. 

(h]  Borrowing.  Witti  the  approval  of 
the  Director  FSIiC  and  on  terms  and 
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conditions  approved  by  the  Director 
FSUC,  the  receiver  may  borrow  money 
in  any  amount  and  from  any  source  and 
in  any  manner,  and  execute, 
acknowledge  and  deliver  notes, 
certificates,  and  other  evidence  of 
indebtedness  therefor  and  secure  the 
repayment  thereof  by  the  mortgage, 
pledge,  assignment  in  trust,  or 
hypothecation  of  any  or  all  of  the 
property,  whether  real,  personal,  or 
mixed,  tangible  or  intangible,  of  any 
nature  of  such  association  or  the 
receiver,  and  such  borrowing  may  be  for 
the  any  purpose,  including,  but  not 
limited  to,  facilitating  liquidation, 
carrying  on  the  business  of  the 
association,  protection  or  preserving  the 
assets  in  its  possession,  declaring  and 
paying  dividends  to  members  and 
creditors,  and  providing  for  the  expense 
of  administration  and  liquidation. 

(i)  In  addition  to  and  without 
limitation  of  the  receiver's  authority 
under  other  provisions  of  this  section 
569C.6,  the  receiver  may  with  the 
approval  of  the  Board  contract  for  the 
services  of  a  manager  or  managers  or 
management  company  to  administer  the 
receivership  and  may  contract  with 
other  receivers  or  entities  for  the 
services  of  a  manager,  managers,  or 
management  company  to  administer  the 
receivership  estate,  and  pay  or  share  the 
cost  of  such  contract  or  contracts  from 
the  assets  of  the  association.  A  receiver 
may  agree  to  share  office  space, 
facilities,  and  employees  with  another 
receiver  or  receivers,  provided  that  the 
administrative  rights,  interest,  and 
obligations  of  the  receiver  are  clearly 
identified  or  ascertainable. 

S  569C.7    Claims  procadura. 

(a)  Claims  of  creditors  other  than 
depositors.  (1)  The  receiver  shall 
promptly  publish  a  notice  to  all  creditors 
of  the  association  other  than  depositors 
to  present  claims  with  proof  thereof  to 
the  receiver  on  forms  prescribed  by  the 
receiver  on  or  before  a  date  specified  in 
such  notice.  The  date  specifled  in  such 
notice  shall  be  at  least  ninety  (90)  days 
after  the  date  of  the  first  publication  of 
such  notice  (Sundays  and  holidays 
included].  Such  notice  shall  be  similarly 
published  on  dates  approximately  one 
(1)  month  and  two  (2)  months  after  the 
date  of  such  first  publication.  The 
receiver  shall  mail  a  similar  notice  to 
any  such  creditor  shown  to  be  such  on 
the  books  of  the  association  at  the  last 
address  of  such  creditor  on  the  books  of 
the  association. 

(b)  Claims  of  depositors.  (1)  Following 
settlement  of  insurance  by  the 
Corporation,  the  receiver  shall  furnish  to 
each  depositor  a  certificate  setting  forth 
the  amount  of  the  depositor's  account  or 


accoimts  for  which  payment  of 
insurance  was  not  made  by  the 
Corporation.  Such  certificate  shall 
evidence  the  depositor's  claim  against 
the  receivership  for  such  amount,  which 
shall  be  discharged  to  the  extent 
permitted  under  this  Part.  No  such 
certificate  shall  be  furnished  by  the 
receiver  unless  the  depositor  has  first 
surrendered  to  the  receiver  such 
evidence  of  the  ownership  of  the 
account  as  the  depositor  may  have  or,  in 
case  of  loss  of  such  evidence,  the 
depositor  has  agreed  that  the  receiver 
shall  be  entitled  to  the  surrender  of  such 
evidence  if  it  is  thereafter  recovered,  but 
this  requirement  shall  not  be  applicable 
in  cases  in  which  such  evidence  has 
been  surrendered  to  the  Corporation  in 
connection  with  pajrment  of  insurance  of 
account. 

(2)  Within  a  reasonable  time  following 
settlement  by  the  Corporation  of  a 
substantial  amount  of  depositor  claims 
for  uisurance,  the  receiver  shall  also 
publish  notice  to  all  depositors  that  have 
not  filed  claims  or  settled  insurance 
with  the  Corporation,  or  have  uninsured 
deposits,  to  present  claims  to  the 
receiver,  with  proof  thereof,  by  the  date 
specified  in  the  notice,  which  date  shall 
be  three  (3)  years  after  the  date  of 
default  of  the  association.  Such  notice 
shall  be  republished  on  dates 
approximately  one  (1)  and  two  (2)  years 
following  the  date  of  first  publication 
and  again  approximately  one  (1)  month 
before  the  date  for  presentation  of 
claims  specified  in  the  first  notice. 
Notice  shall  also  be  mailed  to  a 
depositor  described  in  the  first  sentence 
of  this  paragraph  (b)(2)  at  the  last 
address  shown  on  the  books  of  the 
association.  Claims  filed  after  such 
specified  date  shall  be  disallowed  by 
the  receiver,  except  as  the  Director 
FSLIC  or  the  Board  may  thereafter 
approve  them  for  whole  or  partial 
payment  from  the  association's  assets 
remaining  undistributed  at  the  time  of 
approval.  The  receiver  shall  not  defer 
declaration  of  payment  of  liquidating 
dividends  by  reason  of  any  unfiled 
depositor  claim,  and  shall  not  reserve 
shares  of  any  liquidating  dividend  for 
payment  of  an  unfiled  depositor  claim. 
Notice  of  the  declaration  of  a  liquidating 
dividend  shall  be  mailed  to  a  depositor    • 
described  in  the  first  sentence  of  this 
paragraph  (b)(2)  at  the  last  address 
shown  on  the  books  of  the  association; 
no  such  non-claimant  depositor, 
however,  shall  have  any  right  to  share 
in,  or  recapture  any  portion  of,  a 
liquidating  dividend  declared  before 
filing  of  a  claim,  nor  shall  such  depositor 
acquire  a  right  greater  than  the  right  of 
any  other  depositor  or  subrogee  of  a 


depositor  to  share  in  proportion  to  the 
amount  of  a  depositor's  allowed  claim  in 
the  assets  of  the  association  remaining 
or  realized  after  the  payment  of  a 
liquidating  dividend. 

(3)  When  insurance  is  paid  to  a 
depositor,  transfer  of  the  depositor's 
claim  to  the  Corporation  and  the 
subrogation  of  the  Corporation  to  the 
extent  provided  by  law  shall  be  noted 
on  the  books  of  the  receivership. 

(4)  Special  Rule  for  the  FDIC.  The 
provisions  of  paragraph  (b)(2)  of  this 
section  shall  not  apply  to  depositor 
claims  against  an  association  for  which 
the  Board  has  appointed  the  Federal 
Deposit  Insurance  Corporation  as 
receiver,  and  such  depositor  claims  shall 
be  noticed  pursuant  to  the  Federal 
Deposit  Insurance  Act  and  rules  or 
procedures  of  the  FDIC. 

(c)  Receiver's  determination  of 
claims.  (1)  The  receiver  shall  approve 
any  seasonably  filed  claim  that  is 
proved  to  its  satisfaction.  The  receiver 
may  wholly  or  partly  disallow  any  claim 
not  proved  or  certified,  including  any 
claim  to  security,  preference,  or  priority, 
and  shall  notify  the  claimant  of  the 
disallowance  and  the  reason  therefor  by 
mailing  such  notice  to  the  last  address 
of  the  claimant  shown  on  the  books  of 
the  association,  which  mailed  notice 
shall  be  deemed  sufficient  for  the 
purpose. 

(2)  Pursuant  to  procedures  prescribed 
by  the  Director  FSUC  with  the 
concurrence  of  the  General  Counsel,  the 
receiver  may  require  submission  of 
evidence  in  written  form  in  support  of  a 
claim,  and  by  interested  parties  in  the 
event  of  a  dispute  concerning  a  claim 
against  or  asset  of  the  receivership.  The 
receiver  shall  compile  such  written 
record  of  a  claim  or  dispute  as  the 
receiver,  within  its  discretion,  but 
subject  to  the  procedures  prescribed  by 
the  Director  FSUC  with  the  concurrence 
of  the  General  Counsel,  deems  sufficient 
to  provide  a  reasonable  basis  for 
allowing  or  disallowing  a  claim  or 
resolving  a  dispute  ("administrative 
record").  If  the  receiver  disallows  a 
claim  in  whole  or  in  part  the  receiver 
shall  file  a  report  with  its  determination, 
which  shall  include  findings  on  the 
issues  raised  and  considered  and  shall 
be  made  part  of  the  record.  In  requiring 
the  submission  of  written  evidence  or 
other  material  in  addition  to  a  standard 
proof  of  claim,  the  receiver  may  set  such 
limitations  of  time,  scope,  and  size  as 
the  receiver  deems  reasonable  in  the 
circumstances  and  under  prescribed 
produres.  and  may  refuse  to  include  in 
the  record  submissions  or  portions  of 
submissions  not  in  compliance  with 
such  limitations  or  requirements. 
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($)  If  the  receiver's  determination 
rests  on  official  notice  of  a  material  fact 
not  appearing  in  the  evidence  in  the 
record,  an  interested  party  shall  be 
entitled,  on  timely  request,  to  an 
opportunity  to  show  the  contrary. 

(4)  Subordination.  Notwithstanding 
other  provisions  of  this  Part  569c,  except 
as  provided  in  9  569c.8-l,  the  receiver 
may,  in  accordance  with  procedures 
prescribed  by  tfie  Director  FSUC  with 
the  concarrence  of  the  General  Counsel, 
under  principles  of  equitable 
suborchnatinn  p)  subordinate  for 
purposes  of  distribution  all  or  part  of  an 
allowed  claim  to  all  or  part  of  another 
allowed  clkim  or  all  or  part  of  an 
allowed  interest  tti  all  or  part  of  another 
allowed  interest  or  (ii)  refuse  to 
recognize  any  lien  securing  such 
equftaWysubortfinated' claim. 

(d)  FiSng- by  receiver.  From  time  to 
time,  and  in  any  event  fallowing 
expH-ation  of  a  period  for  filing  claims, 
the  receiver  shall  file  with  the  Director 
FSUC  a  list  of  a'llowed  and  disallowed' 
claims  and  copies  of  any  written  record 
developed  by  the  receiver  in  connection 
with  a  claim  or  dispute  not  handled  on 
the  basis  of  as  standard  proof  of  claim. 
A  disallowed  daim  may  be  allowed  by 
the'Directun-  FSLIC  for  good*  cause,  set 
fortH  in  writing  by  the  Director  FSLKZ. 

(e)  Allowed  claims  other  than  secured 
claims  shall  be  paid'  by  the  receiver  in 
liquidating  dividends  declared  h'om^  time 
to  tine  by  the  Director  FSUC  or  by  ^e 
recraver  pursuant  to  authorization  by 
the  Director  FSLiC,  to  the  extent  that 
funds  are  available. 

§  569C.8    Securad  claims. 

ta)  An  allowed  claim  of  a  creditor 
secured  by  a  lien  on  property  of  the 
association- or  in  which  the  association 
has- an  interest  is  secured  to  the  extent 
of  the- lesser  of  (1)  the  value  o£  the 
property  or  such  creditor's  interest  in 
the  leceivership's  interest  in  the 
prc^erty  or  [2\  the  amount  of  the 
allowed  claim.  Such  allowed  claim  is 
unsecured  to  the  extent  that  such  value 
is  less  than  the  amount  of  the  allowed 
claim. 

(b)  To  the  extent  that  an  allowed 
seciued  claim  is  secured  by  property  the 
value  of  which,  after  any  recovery  under 
paragraph  Qe)  of  this  section,  is  greater 
than  the  amount  of  such  claim,  the  claim 
of  a  secured  creditor,  if  valid,  shall  be 
allowed  for  the  amount  of  principal 
owing,  for  contractual^  determined 
interest  to  the  date  of  payment  and  for 
reasonable  fees,  costs,  or  charges 
provided  under  the  agreement  under 
which  such  claim  arose  if  in  accordance 
with  paragraph  (d)  of  this  section. 

(c)  The  claim,  to  securily  shall  be 
recognized  by  the  receiver  to  the  extent 


that,  under  the  laws  of  the  state, 
territory,  or  other  political  unit  in  which 
the  principal  office  of  the  association  is 
located,  such  creditor  claim  is  secrired 
by,  or  constitutes  a  lien  on,  assets  or 
property  of  any  kind  of  the  association 
or  in  which  the  association  has  an 
interest. 

(d)  (1)  Allowance  of  contractually 
determined  interest  may  include,  to  the 
extent  provided  for  by  written  conliart 
interest  on  ordinary  interest  in  the  event 
of  »  failure  to  pay  principal  or  interest 
when  due. 

(2)  The  receiver  may  allow  a  claim  for 
prepayment  penaky  oi  fee  upon  the 
payment  of  a  8ecui«d  claim  if  and  only 
if  made  pursuant  to  a  written  contract 
that  provides  in  substance  that  (i)  such 
prepayment  penalty  or  fee,  if  paid  by  a 
receiver,  shall  not  exceed  the  present 
value  of  the  loss  attributable  to  lower 
interest  rateff  available  for  reinvestment 
prepayment,  and  (ii)  prepayment  of  the 
principal  amount  of  the  obligation  by  a 
receiver  shall  be  discoimted  by  the 
present  value  of  the  gain  attributable  to 
higher  interest  rates  available  for 
reinvestment 

(3}  Except  as  provided  in- paragrapha 
Cd>  (1),  and  {2\  of  this  section.,  the 
receiver  shall  not  allow  any  claim  for 
prepayment  or  other  penalties  or 
liquidated  damages;  and  no  unsecured 
claim  for  such  prepayment  or  other 
penalties  or  liquidated  damages  shall  be 
allowed  by  the  receiver. 

(e)  The  receiver  may  recover  from 
property  securing,  an  allowed  secured 
claim  the  reasonably  necessary  costs 
and  expenses  of  preserving  or  disposing 
of  such  property  to  the  extent  of  any 
benefit  to  the  holder  of  such  claims. 

(f)  fl).The  claim  or  security  interest  of 
a  secured  creditor  shall  not  be 
disallowerd  or  impaired  solely  because 
such  creditor  extendied  or  renewed  a 
loan  or  advance  to  the  association  when 
the  association  was  insolvent  or  close  to 
insolvency. 

(2)  In  the  event  that  a  creditor  has 
advanced  funds  to  the  association  under 
a  security  agreement  and: 

(iJThe  association  reported  net  worth 
equal  to  or  less  than  two  percent  (2%)  of 
liabilities  on  a  regular  periodic  report  to 
the  Board  that  is  disclosable  to  the 
public  under  Board  procedures; 

(ii)  Such  report  was  the  first  such 
report  disclosable  to  the  public  made  by 
the  association  following  the  lat^  of 
[the  effective  date  of  this  regulation]  or 
the  date  the  association  last  published 
such  a  report  showing  net  worth 
exceeding  the  amount  described  in 
paragraph  (fK^(>)  of  this  section; 

(iii)  Such  creditor  perfected  its 
security  interest  not  later  than  sixty  (60) 
days  following,  the  date  on  which  such 


report  was  authorized  for  public 
disclosure;  and 

(iv)  Such  creditor  perfected  its 
security  interest  prior  to  the  date  of 
default  of  the  association; 

the  receiver  shall  deem  the  date  of 
perfection  to  be  the  date  upon  which 
such  creditor's  security  interest 
attached;  provided,  however,  that  such 
creditor's  secured  claim  shall  be 
subordinate  to  a  claim  secured  by  a 
valid  security  interest  in  the  same 
property  that  was  perfected  prior  to 
such  time  as  a  security  interest  was 
actually  perfected  by  the  secured 
creditor  meeting  the  conditions  specified 
in  paragraph  lfl(2)(i)-{iv)  of  this  section. 

(g)  In  the  absence  of  fraud  or  other 
similarly  extraordinary  circumstances, 
and  to  die  extent  consistent  with  its 
discretion  ta  administer  assets  and 
Mabilities  of  the  receivership,  the 
receiver  shall  not  object  to  the  exercise 
of  a  contractucil  right  by  a  "repo 
participant",  as  defined  in  section  101  of 
title  II,  United  States  Code.  (1)  to  cause 
the  liquidation  of  a  repurchase 
agreement  as  defiaed  in  section  181  of 
Title  11,  UnUed  States  Code  or  (2)  to  set 
off  any  nwtuai  debt  and  claim  under  or 
in  connection  with  a  repurchase 
agreement  that  constitutes  a  seteS  af  a 
claim  against  the  associatioa  foe  a 
mai;gin  pajooent  as  defined  ia,  sectioa 
741{3)  of  title  11..  United  States  Code,  or 
settlement  payment  as.  defined  ia 
section  741(8),  of  title  11,  United  SUtes 
Cods,  arising  out  of  a  "securities 
contract",  as  defined  in  section  74a{7)  of 
tide  11,  United  SUtes  Codt;  provided, 
thai  any  liquidation  of  a  repurchase 
agreement  shall  be  accomplished  in  a 
commercially  reasonable  manner  and 
any  excess  received  by  a  repo 
participant  over  the  stated  reparchase 
price.  includiBg.iBtese8t  if  any,  and 
reasonable  cost  of  liquidation,  shall  be 
paid  to  the  receiver. 

§  S69C.9-1    Federal  Rome  Loan  Banks  as 
Secufad  Creditors. 

(a)  Notwithstanding  other  provisions 
in  this  Part,  including,  but  not  limited  to 
§S  56gc.7(c](4)  and  56ec.8(c],  and  any 
provision  of  state  law  that  may  be  made 
appUcable  by  these  regulations  to  a 
security  interest  in  property  o£  the 
association,  the  security  inteiest  of  a 
Federal  Home  Loan  Bank  or  its  assignee 
in  property  of  an  association  or  any 
affiliate  thereof  shall  not  be  enjoined  or 
stayed  from  enforcement,  or  avoided, 
subordinated,  or  otherwise  impaired 
upen  the  appointment  of  a  conservator, 
receiver,  or  other  legal  custodian  with 
respect  to  such  association  because 
such  security  interest  attached  and  was 
perfected  ia  accordance  with  state  law 
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selected  by  the  tenns  of  the  Federal 
Home  Loan  Bank's  loan  security 
agreement  or  because  of  or  related  to  or 
arising  from  the  responsibility  of  the       ^ 
Federal  Home  Loan  Bank  or  any  officer, 
employee,  or  agent  thereof  for  a  function 
of  the  Board  or  the  Corporation, 
including  any  supervisory,  regulatory,  or 
examination  function,  authorized  or 
assigned  by  the  Board  or  the 
Corporation  or  because  of  any 
information  furnished  to  any  such  Bank 
or  any  officer,  employee,  or  agent 
thereof  in  connection  with  any  such 
function. 

(b)  A  Federal  Home  Loan  Bank's  right 
to  require,  when  deemed  necessary  for 
its  protection,  deposits  of  additional 
collateral  or  substitutions  of  security  by 
a  Bank  member  borrowing  from  such 
Bank  pursuant  to  section  10(d)  of  the 
Federal  Home  Loan  Bank  Act  shall  not 
be  affected  or  diminished  by  any 
provision  of  state  law  that  may  be 
applicable  to  a  security  interest  in 
property  of  the  member  under  these 
regulations. 

9569C.9    AppMl  ProcMlur*. 

[a]  Appeal — (1)  Time  for  filing. 
Within  sixty  (60]  days  of  mailing  of  the 
notice  of  determination  by  the  Receiver 
that  a  claim  has  been  disallowed  in 
whole  or  in  part  ("initial 
determination"],  such  claimant  may 
appeal  the  initial  determination  by  filing 
with  die  Director  FSLIC  a  written 
appeal. 

(2)  Burden  of  Proof.  Upon  appeal  of  an 
initial  determination,  the  burden  of 
proof  to  establish  entitlement  to 
allowance  of  a  claim  shall  rest  solely 
upon  the  appellant. 

(3]  Content  of  appeal.  Any  appeal 
must  include: 

(i)  A  clear  and  concise  statement  of 
the  facts  and  issues  on  which  the  appeal 
is  based; 

(ii)  A  clear  and  concise  statement  of 
the  alleged  factual  and  legal  errors  in 
the  initial  determination,  including 
citations  to  applicable  statutes, 
regulations,  and  legal  authority,  and  to 
the  administrative  record; 

(iii]  One  copy  of  the  administrative 
record,  or  the  relevant  portions  of  the 
record  that  support  the  appeal; 

(iv)  In  the  event  diat  the  appeal  is 
based  on  facts  not  available  for 
consideration  by  the  Receiver  at  the 
time  of  the  issuance  of  the  initial 
determination,  a  separate  identification 
and  statement  of  all  such  facts  relied 
upon  by  the  appellant. 

(4)  Pivcedure  for  review  of  appeal,  (i] 
Within  sixty  (60]  days  of  the  date  of  the 
Director  FSLIC's  receipt  of  an  appeal 
based  upon  facts  that  were  allegedly  not 
available  for  consideradon  by  the 


Receiver,  the  Director  may  request  in 
writing  that  Uie  appellant  submit 
additional  information  and  records 
relating  to  the  appeal.  If  additional 
information  is  requested  by  the  Director 
FSLIC  the  appellant  shall  have  forty- 
five  (45]  days  from  the  date  of  issuance 
of  such  written  request  to  provide  such 
additional  information.  The  additional 
information  will  become  part  of  the 
record  on  appeal.  Failure  by  the 
appellant  to  provide  such  additional 
information  within  the  forty-five  (45] 
day  time  limit  may  result  in  denial  of  the 
appeal. 

(ii]  Within  sixty  (60]  days  of  die  date 
of  the  Director  FSLIC's  receipt  of  an 
appeal,  upon  reasonable  notice  to  the 
appellant  the  Director  FSLIC  may 
consider  as  part  of  the  record  on  appeal 
facts  not  previously  available  to  the 
Receiver  for  consideration  at  the  time  of 
the  initial  determination.  Such  notice 
shall  include  a  summary  of  such  facts 
not  previously  available  to  the  Receiver 
and  the  appellant  may  examine  the 
record  evidencing  such  facts.  The 
appellant  may,  wiUiin  forty-five  (45] 
days  from  the  date  of  the  mailing  of  such 
notice,  provide  a  written  response 
concerning  such  additional  facts  to  the 
Director  FSUC.  Appellant's  written 
response  will  become  part  of  the  record 
on  appeal. 

(iii]  The  appeal  will  be  deemed  to  be 
complete  upon  the  Director  FSLIC's 
receipt  of  all  additional  facts, 
information,  and  responses,  if  any, 
included  in  the  record  on  appeal  as 
provided  for  by  paragraphs  (a](4)(i]  and 
(a)(4)(ii]  of  this  section. 

(5]  Failure  to  file  appeal  results  in 
waiver,  (i)  If  a  claimant  does  not  file  an 
appeal  within  the  time  provided  under 
this  section,  any  objection  by  the 
claimant  to  the  initial  determination  is 
waived.  A  timely  appeal  filed  with  the 
Director  FSLIC  in  accordance  with  the 
provisions  of  this  section  shall  be 
mandatory  to  establish  judicial  review 
of  an  initial  determination. 

(ii)  If  a  claimant  does  not  object  to  a 
part  of  an  initial  determination  in  its 
appeal  within  the  time  permitted  under 
this  section,  that  part  of  the  initial 
determination  shall  not  be  the  subject  of 
an  appeal  and  shall  be  deemed  to  have 
been  affirmed. 

(b)  Determination  on  appeal. — (1) 
Issuance  of  decision.  Within  180  days 
from  the  date  the  record  on  appeal  is 
deemed  complete,  based  upon  a  review 
of  the  administrative  record  and  the 
appellant's  submissions  in  support  of  the 
appeal,  the  Director  FSLIC  shall  issue  a 
decision  on  the  merits  of  the  appeal  with 
the  concurrence  of  the  General  Counsel, 
determining  the  extent  of  the  appellan't 
entiUement  to  allowance  of  the  claim  on 


appeal  or  any  portion  thereof;  or 
alternatively,  within  30  days  from  the 
date  of  receipt  of  a  complete  appeal,  thit 
Director  FSLIC,  in  the  Director  FSLIC's 
sole  discretion,  shall  submit  the  appeal 
to  the  Board,  provided  that  an  appeal 
may  be  submitted  to  the  Board  at  a  later 
date  with  the  concurrence  of  the 
General  Counsel 

(2)  Decision  in  writing.  A 
determination  of  the  appeal  by  the 
Director  FSLIC  on  appeal  shall  be 
provided  to  the  appellant  in  writing, 
stating  the  reasons  for  the 
determination,  and  shall  constitute  final 
agency  action  for  purposes  of  securing 
judicial  review  of  a  determination. 

(3)  Satisfaction  of  claim  certificate.  If 
the  Director  FSUC  determines  that  die 
appellant  is  entided  to  allowance  of  the 
claim  or  any  portion  thereof,  upon 
payment  (or  other  affirmative 
allowance)  of  such  claim  or  portion 
thereof,  the  appellant  shall  promptly 
execute  and  deliver  to  the  Director 
FSUC.  a  "Satisfaction  of  Claim" 
certification  provided  in  connection  with 
the  determination.  In  the  event  that  the 
Director  FSUC  determines  that  the 
appellant  is  entided  only  to  a  portion  of 
the  claim,  the  "Satisfaction  of  Claim" 
certificate  shall  specify  that  portion  of 
the  claim  to  which  the  appellant  has 
been  determined  by  the  Director  FSUC 
to  be  entided.  A  claim  or  any  portion 
thereof  not  specifically  allowed  on 
api^leal  shall  be  deemed  to  be  denied 
and  such  denial  shall  constitute  final 
agency  action  for  purposes  of  securing 
judicial  review  of  a  determination. 

(4)  Denial  of  claim.  Unless  the 
Director  FSUC  submits  an  appeal  to  Uie 
Board,  as  provided  in  paragraph  (b)(2)  of 
this  section,  failure  by  the  Director 
FSUC  to  issue  a  determination  on  an 
appeal  of  a  claim  within  the  180  day 
period  provided  for  under 
paragraph(b)(l)  of  this  section  shall  be 
deemed  to  be  affirmation  of  the  initial 
determination  of  such  claim  for 
purposes  of  securing  judicial  review  of  a 
determination. 

(c)  If  an  appeal  is  submitted  to  the 
Board,  the  Board  shall  review  the 
request,  the  administrative  record  of  the 
appeal,  and  any  recommendation  of  the 
Director  FSUC.  The  Board  may  in  its 
sole  discretion  permit  the  appellant  to 
provide  further  written  explanation  or 
argument  in  support  of  the  request  and 
may,  in  its  sole  discretion,  entertain  oral 
argument.  Notice  of  the  final 
determination  by  the  Board  shall  be 
given  to  the  appellant. 

(d)  If  the  decision  of  the  Director 
FSUC  or  of  die  Board  rests  on  official 
notice  of  a  material  fact  not  appearing  in 
the  evidence  in  the  record,  an  interested 


BEST  COPY  AVAILABLE 


Federal  Register  /Vol.  50.  No.  229  /  Wednesday,  November  27.  1985  /  Proposed  Rules         48995 


party  is  entitled,  on  timely  request,  to 
show  the  contrary. 

(e)  The  claims  procedures  of  S§560c.7 
and  569C.9  apply  also  to  claims  arising 
against  the  receiver  following  the 
appointment  of  the  receiver. 

§569c.10    Participations,  servicing. 

(a)  Mortgage  participation  interests 
sold  or  serviced  for  holders  of  such 
interests  by  the  association  and  not  and 
shall  not  be  deemed  by  the  recefver  to 
be  assets  or  interests  of  the  association 
or  the  receivership,  provided  that  any 
such  sale  or  other  agreement  does  not 
provide  for  recourse  or  repurchase  of 
any  such  mortgage  participation  interest 
by  the  association  or  the  reveiver.  The 
receiver  reserves  its  right  to  determine 
whether  an  agreement  of  the  association 
to  repurchase  a  mortgage  participatioq 
interest  should  be  classified  as  a 
fmancing  transaction  or  part  of  a 
fmancing  transaction. 

(b)  Property  in  which  the  receiver  or 
the  assocaition  holds  only  legal  title  and 
not  an  equitable  interest,  such  as  a 
mortgage  loan  secured  by  real  property, 
or  an  interest  in  such  a  mortgage  loan, 
sold  by  the  association  but  as  to  which 
the  association  or  receiver  retains  legal 
title  to  service  or  supervise  the  servicing 
of  Euch  mortgage  or  interest,  becomes 
property  of  the  receivership  only  to  the 
extent  of  the  association's  or  the 
receiver's  legal  title  to  such  property, 
but  not  to  the  extent  of  any  equitable 
interest  in  such  property  that  the 
receiver  does  not  hold. 

§569c.11     Prioritits. 

(a]  Unsecured  claims  against  the 
estate  of  the  association  that  are  proved 
to  the  satisfaction  of  the  receiver  shall 
have  priority  in  the  following  order: 

(1)  Administrative  expenses  of  the 
receiver,  including  the  costs,  expenses, 
and  debts  of  the  receiver; 

(2)  Administrative  expenses  of  the 
association,  provided  that  such 
expenses  were  incurred  within  thirty 
(30)  days  prior  to  the  receiver's  taking 
possession;  and  such  expenses  shall  be 
limited  to  reasonable  expenses  incurred 
for  services  actually  provided  by 
accountants,  attorneys,  appraisers,  or 
examiners  that,  in  the  opinion  of  the 
receiver,  are  of  benefit  to  the 
receivership,  and  shall  not  include 
wages  or  salaries  of  employees  of  the 
association; 

(3)  Claims  for  wages  and  salaries, 
including  vacation,  severance,  sick 
leave  pay,  and  contributions  to 
employee  benefit  plans  earned  by  an 
employee  of  the  association  within 
thirty  (30)  days  prior  to  the  appointment 
of  the  receiver,  up  to  a  maximum  of  two 
thousand  dollars  ($2,000)  per  person; 


(4)  Claims  of  governmental  units  for 
unpaid  taxes;  but  no  other  claim  of  a 
governmental  unit  shall  have  a  priority, 
higher  than  that  of  a  general  creditor 
under  the  fifth  category  below; 

(5)  All  claims  for  withdrawable 
accounts,  including  those  of  the 
Corporation  as  subrogee  or  transferee, 
and  all  other  claims,  whether  liquidated 
or  unliquidated,  which  have  accrued 
and  become  unconditionally  fixed  on  or 
before  the  date  of  default,  except  as 
provided  in  succeeding  paragraphs  of 
this  section,  provided,  however,  that  if 
the  association  is  chartered  and  was 
operated  under  the  laws  of  a  state  that 
provides  a  priority  for  holders  of 
withdrawable  accounts  over  general 
creditors,  such  priority  within  this  fifth 
category  shall  be  observed  by  the 
receiver; 

(6)  All  claims  other  than  those  which 
have  accrued  and  become 
unconditionally  fixed  on  or  before  the 
date  of  default,  including  claims  for 
interest  after  the  date  of  default  on 
claims  of  the  fifth  category;  any  claim 
based  on  an  agreement  for  accelerated, 
stipulated,  or  liquidated  damages,  which 
claim  did  not  accrue  prior  to  the  date  of 
default,  shall  be  considered  as  not 
having  accrued  and  become 
unconditionally  fixed  on  or  before  the 
date  of  default. 

(7)  Claims  that  have  been 
subordinated  in  whole  or  in  part  to 
general  creditor  claims,  which  shall  be 
given  the  priority  specified  in  the 
written  instruments  that  evidence  such 
claims; 

(8)  Claims  by  holders  of  mutual 
capital  certificates  or  nonwithdrawable 
accounts,  including  stock,  which  shall 
have  priority  within  this  eighth  category 
in  accordance  with  the  terms  of  the 
written  instruments  that  evidence  such 
claims. 

(b)  Interest  after  the  date  of  default  on 
claims  of  the  fifth  category  shall  be  at  a 
rate  or  rates  adjusted  monthly  to  refiect 
the  average  rate  for  U.S.  Treasury  bills 
with  maturities  of  not  more  than  ninety 
one  (91)  days  during  the  preceding  three 
(3)  months. 

(c)  If  the  rejection  or  repudiation  of  an 
unexpired  lease  or  executory  contract 
pursuant  to  §  569.6(e)(3)  gives  rise  to  a 
claim  for  damages,  such  claim,  if 
allowed,  shall  be  classified  as  a  claim 
that  has  accrued  and  become 
unconditionally  fixed  on  or  before  the 
date  of  default,  and  not  as  an 
administrative  expense  of  the  receiver. 

(d)  All  unsecured  claims  of  any 
category  or  class  or  priority  described  in 
paragraphs  (a)(1)  through  (a)(8)  of  this 
section  shall  be  paid  in  full,  or  provision 
made  for  such  payment,  before  any 
claims  of  lesser  priority  are  paid.  If  there 


are  insufficient  funds  to  pay  all  claims 
of  a  category  or  class  in  full,  distribution 
to  claimants  in  such  category  or  class 
shall  be  made  pro  rata.  Notwithstanding 
anything  to  the  contrary  herein,  the 
receiver  may,  at  any  time,  and  itora  time 
to  time,  prior  to  the  payment  in  full  of  all 
claims  of  a  category  or  class  with  higher 
priority,  make  such  distributions  to 
claimants  in  priority  categories 
described  in  paragraphs  (a)(1),  (a)(2), 
(a)(3).  (a)(4).  and  (a)(5)  of  this  section  as 
the  receiver  believes  are  reasonably 
necessary  to  conduct  the  receivership, 
provided  that  the  receiver  determines 
that  adequate  funds  exist  or  will  be 
recovered  during  the  receivership  to  pay 
in  full  all  claims  of  any  higher  priority. 

(e)  If  the  association  is  in  mutual  form, 
and  a  surplus  remains  after  making 
distribution  in  full  of  allowed  claims  as 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section,  such  surplus  shall  be  distributed 
to  the  depositors  in  proportion  to  their 
accounts  as  of  the  date  of  default. 

§569c12    Audits. 

Each  association  for  which  a  receiver 
has  been  appointed  shall  be  audited  at 
least  annually  by  an  independent 
Certified  Public  Accountant  unless 
otherwise  directed  by  the  Director 
FSLIC,  and  one  copy  of  such  audit  shall 
be  filed  with  the  Secretary,  and  one 
copy  retained  in  the  principal  office  for 
liquidation  of  the  association  so  long  as 
such  office  is  maintained.  The  expense 
of  the  audit  shall  be  paid  from  the  assets 
of  the  association. 

§  S69C.13    Reports;  accounting  practices. 

The  receiver  may,  from  time  to  time, 
prescribe  the  accounting  practices  to  be 
followed.  The  receiver  shall  make  an 
annual  report  of  its  affairs  as  of 
September  30  of  each  year  to  the  Board, 
on  forms  prescribed  by  the  Board  or  the 
receiver,  and  such  other  reports  as  may 
be  from  time  to  time  required  by  the 
Board  on  the  Director  FSLIC.  One  copy 
of  a  report  required  by  this  section  shall 
be  filed  with  the  Secretary,  one  copy 
shall  be  retained  by  the  Corporation, 
and  one  copy  shall  be  retained  in  the 
principal  office  for  the  Uquidation  of  the 
association  so  long  as  such  office  is 
maintained.  Each  report  shall  be 
available  for  pubUc  inspection. 

§  569C.14    Rnal  discharge  and  release  of 
receiver. 

(a)  Final  Report.  At  such  time  as  the 
receiver  shall  recommend  a  final 
distribution  of  the  assets  or  at  such  time 
as  the  receiver  shall  be  otherwise 
relieved  of  its  duties,  the  receiver  shall 
file  with  the  Board  a  report  in  form 
satisfactory  to  the  Board. 
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^b)  Fiaal  discharge.  Upon  the  final 
liquidation  of  the  receivership,  or  the 
completion  of  the  dulies  of  the  receiver 
or  at  such  time  as  Xha  receiver  shaD  be 
otherwise  relieved  of  its  duties,  the 
receiver  shall  have  an  audit  made  of  the 
association,  either  by  an  independent 
Certified  Public  Accountant  or  as 
otherwise  directed  by  die  Director 
FSLIC,  and  such  audit  shall  be  filed  with 
the  Secretary.  The  accounts  of  the 
receiver  shall  thereupon  be  approved  or 
disapproved  by  the  Board  and,  if 
approved,  the  receiver  shall  be  given  a 
complete  and  final  discharge  and 
release. 

§  SOctS    ^rcbase  and  aacumpNon 
transadioiL 

ia)  A  "purchase  and  assumption" 
tramai^ioB  is  a  reoervership  pivceedii^ 
m  which  the  credi tor  ii^iih  ties  of  aa 
assodation.  not  including  obligations  to 
holders  of  subordiHated  debt  of  the 


asaociatioD,  are  fully  assumed  .by 
another  insured  institutiao.  -a  bank  the 
deposits  of  wUcfa  ace  inaared  by  the 
FEUC,  «kr  the  Corporation  in  its  coiporate 
capacity  and  not  as  conservator, 
receiver,  or  legal  custodian,  pron\pttly 
following  the  receiver's  ittdcing 
posseasion  of  the  aasodation. 

(b)  The  provisions  of  §  56ac5(b)(2) 
and  requirements  of  §§  5e9c.7,  569c.6, 
56gc.9,  S69c.ll,  569C.12,  «nd  S69c.aS  shall 
not  apply  to  the  Corporfrtion  as  receiver 
for  an  association  that  becomes  the 
subject  of  a  purchase  and  aaeumption 
transaction,  in  such  case,  the 
Corporation  «8  receiver  shall  have  the 
powers  and  duties  prescribed  by  order 
or  resolution  of  the  Board. 

(c)  fai  a  purchase  and  assxmiption 
transaction,  the  receiver  may  acquire 
and  assume  any  and  all  assets  and 
liabilities  of  the  association,  as  directed 
by  the  Board,  and  assign  and  transfer 


any  and  all  such  assets  and  liabilities: 
and  no  right  of  a  secured  creditor  to 
liquidate  security  or  of  any  party  to 
terminate  a  contract  or  lease  with  the 
association  shall  arise  as  a  result  of  the 
appointment  of  the  receiver  lor  the 
association. 

(d)  Notwithstanding  the  provisions  of 
pOTagrapfa  (a)  of  this  sectieii,  if  a  claim  is 
filed  against  the  receiver  following  the 
consummation  of  a  purchase  and 
assumption  transaction,  the  receiver 
shall  folbw  the  procedures  set  forth  in 
§  569C.7  with  respect  to  determining  the 
validity  of  such  claim,  and  a  claimant 
may  request  reconsideration  pursuant  to 
the  Appeal  Procedure  of  S  569c.9. 

By  the  Federal  Home  Loaojank  Board 
Madiiw  Y.  Peim, 

Acting  Secretary. 

[FR  Doc.  85-27923  Filed  11-26-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  155 
(OPP-30090A,-  PH  FRL  290S-5] 

Pesticide  Registration  Standards; 
Docketing  and  Public  Participation 
Procedures 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
procedures  that  provide  specific 
opportunities  for  public  participation  in 
the  development  of  pesticide 
Registration  Standards.  The  procedures 
establish  and  provide  for  the 
maintenance  of  a  docket  for  each 
Registration  Standard,  which  is  indexed 
and  made  available  for  public 
inspection.  The  procedures  also  provide 
for  publication  in  the  Federal  Register  of 
an  annual  schedule  of  Registration 
Standards  under  development,  and 
announcements  of  the  availability  of 
dockets  and  Registration  Standards. 
EPA  believes  that  these  procedures  will 
promote  pvtbtic  awareness  oT.  and 
stimulate  public  participation  in,  the 
Agency's  decisionmaking  process  for 
pesticide  Registration  Standards. 
date:  This  rule  will  become  effective 
after  60  days  of  continuous 
Congressional  sessi«a<ir«Blhe^ate«f 
promulgation  as  provided  in  fTPRA««c. 
Z5(a)(4).  After  that  period iias  elapsed, 
the  Agency  win  iMae  brpublioBtiania 
the  FedcBa11{e^ster«  notice  announcing 
the  effective  date  of  this  rule. 
FOR  FURTHER  INFORMATWN  CONTACT: 
By  mail: 

Jean  M.  Frane,  Itegi^trafion  Division 
(TS-767C:).  OKoe  «r  Itaticide 
Programs,  Environmental  Ax>taction 
Agency.  401  M  St.,  SW..  Washington, 
DC  20460. 

Office  location  and  telephone minber 
Rm.  1114,  CM  #2. 1921  jefiancnDatus 
Highway,  Arlington,  VA,  703-S57- 
0944. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
EPA  must  register  all  pesticides  shipped 
in  commerce.  Moreover,  EPA  must 
reregister  previously  registered  pesticide 
products  that  have  not  been  evaluated 
according  to  the  standards  in  FIFRA  sec. 
3(c)(S).  EPA  accomplishes  this 
reevaluation  through  its  Registration 
Standards  process. 

EPA  issued  a  proposal  to  institute 
procedures  intended  to  increase  public 


;>af  and  opportunity  far 
partidjMiioa  in  Agency  decisions  made 
in  its  pesficide  Registration  Staoidatds 
process.  This  proposal  was  pul^i^ed  in 
the  Federal  Register  of  March  28.  t986 
(50  FR 12208).  The  preamble  to  the 
proposal  described  briefly  the 
Congressional  mandate  requiri^  £PA  to 
review  existing  pesticide  registe-efiaas 
and  the  Registration  Standards  pnoess 
the  Agency  has  chosen  to  accui|iliife 
that  task.  A  more  detailed  descxiptioD  of 
the  Registration  Standards  process  awy 
be  found  in  the  preamble  to  the 
Agency's  proposed  Pesticide 
Registration  and  Classificatioa 
Procedures,  published  in  the  Rsdasal 
Register  of  September  26, 1984  jiBI^S 
37921).  Also  on  March  28, 198S.»>A 
issued  in  the  Federal  Regirilar  «  sepactfte 
proposal  (50  FR  12188)  ta  revise  &e 
criteria  and  procedures  ior  its  special 
review  process.  That  praposal  oaatained 
parallel  procedures  inteadsd  <o  wtpaud 
the  opportunity  for  public iNRliQ^tiaB 
in  the  Agency's  special  review  ixocess. 

Because  the  proposals  contsined 
certain  procedures  conunon  te  hoik  Ike 
Registration  Standards  and  spedal 
review  processes  [the  public  docket  and 
meeting  procedures),  the  Agency  stated 
tkal  it  would  oansider  commetfts 
received  on  hoii  proposals  in 
establishing  its  fmal  rules  on  both 
proposals.  Accordingly,  the  public 
docket  and  meeting  procedures  in  this 
jule  BeflBclfomideration  of  pertiaeBt 
joonuiaHtB  thatsvere  received  is 
connection  with  the  special  review 
pKyasal. 

Wiftvespect^o  pesticide  Registrattoa 
Sta»d«d«,  the  Agency  proposed  to 
establiafa  Part  a£5,  containing  &e 
fdllowng  procedures  for  public 


1.  PvJiliah  in  ihe  Federal  Register  each 
year  a  wihedtfle  of  all  Registratioa 
^tendaadi  under  development  sad 
request  comment  and  informatimi  on  &e 
pesticides  tn  tbe  schedule. 

2.  Establish  Tor  each  Registration 
StnnriaBdtuaderdevelopment  a  public 
docket,  which  would  be  indexed  and 
«mde  availaWefor  public  inspetdton. 
The  Agency  would  also  maintaia  a 
mailing  hst  of  persons  interested  in 
receiving  copies  of  the  indices  for 
Registration  Standards,  and  would 
provide  such  persons  with  those  indioes, 
updated  quarterly. 

3.  Institute  meeting  procedures  to 
ensure  that  all  interested  perssavare 
afforded  equal  and  open  access  to  the 
Agency  concerning  Registratiaa 
Standards  under  development. 

4.  Upon  issuance  of  a  RegistssSoB 
Standard,  publish  a  notice  of 
availability  of  the  Standard.  Beisw    - 
issuing  a  notice  of  availability  ior  a 


Registration  Standard  for  which  the 
Agency  has  determined  that  it  possesses 
a  substantially  complete  chronic  health 
and  teratology  data  base,  the  Agency 
would  provide  opportunity  for  public 
-comment. 

In  response  to  its  proposal  on 
Registration  Standards,  the  Agency 
eeceived  5  comments.  In  addition,  14 
comaaents  were  received  on  the 
ooBfipanion  special  review  proposal, 
-some  of  which  pertained  to  the  public 
■docket  and  meeting  procedures  conunon 
io  both  proposals.  These  comments  are 
addressed  in  the  following  unit  of  this 
preamble. 

M.fSaaanents  on  the  Proposal 

AH  commenters  expressed  support  for 
fte  docketing  and  participation 
procedures.  The  comments  generally 
reflected  a  need  for  clarification  of  some 
points  of  the  proposal  or  of  the 
procedures  in  general,  but  did  not 
suggest  that  the  Agency's  proposed 
approach  should  be  modified 
significantly.  One  commenter  addressed 
a  number  of  concerns  with  the 
fiegistration  Standards  process  itself, 
and  suggested  Agency  actions  that  he 
kelieved  would  improve  the  process. 
These  comments  are  not  relevant  to  the 
public  participation  procedures,  and  are 
not  addressed  here. 

A.  The  Schedule 

Ite  Agency  proposed  in  {  155.25  to 
issue  ia  the  fall  of  each  year  a  schedule 
of  Registration  Standards  under 
development.  One  commenter  requested 
#iat  the  final  rule  specify  the 
approximate  time  when  the  schedule 
svould  be  published  in  the  Federal 
Segister.  Since  Registration  Standard 
schedules  are  developed  on  a  Federal 
fiscal  year  basis,  the  schedule  notice 
will  normally  be  published  in  the 
Vederal  Register  during  the  first  quarter 
«T  the  Federal  fiscal  year  (October 
Arough  December).  The  Agency  cannot 
lie  more  specific  than  this,  and  does  not 
telieve  that  additional  language  in  the 
rule  to  this  effect  would  be  useful. 

£  Meetings 

Seotion  155.30  described  procedures 
isr  meetings  with  persons  outside  of 
Government  and  now  such  meetings 
would  be  recorded  by  a  meeting 
jnemorandum,  which  (purged  of  claimed 
CBI)  would  be  placed  in  the  public 
docket.  In  §  155.30(b)  the  Agency  stated 
iSbaX  it  might  decline  to  meet  with 
persons  who  attempt  to  circumvent  the 
pubfe  docket  procedures  by  making 
"  re  claims  of  CBI.  Two 
mters  focussed  on  this  statement, 


rith  essentially  opposing  views  on  how 
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the  Agency  shooM  exercise  its 
prerogative  to  deckne  to  meet.  One 
commcnter  urged  the  Agency  to 
int»i>ret  its  authority  cautiotirfy,  »o  that 
no  tnriy  interested  parties  are  deprived 
of  access.  The  other  nrged  a  very  broad 
interpretatipn,  asserting  that  any  claim 
of  CBI  concerning  health  and  safety  data 
should  be  gronnds  for  refiisal  to  meet 

As  stated  in  the  preamble,  the  Agency 
maintains  an  open  access  policy,  and 
will  make  every  effort  to  acconunodate 
persons  having  an  interest  in  a 
Registration  Standard  under 
development.  Obviously  the  Agency's 
decision  to  meet,  or  to  decline  to  meet 
is  dependent  upon  the  Agency's 
resources  and  schedules,  the  identity  of 
persons  requesting  the  meeting,  the 
nature  of  the  person's  interest,  and  tf»e 
topic  of  discussion.  Certain  discussions 
will  include  information  that  is 
protected  h-om  disclosure  under  FIFRA 
section  l(Md)(l).  Other  discussions  may 
include  inftmnation  for  wrhich  a  claim  of 
confidentiality  may  be  made  under 
FIFRA  section  10(b).  If  claims  of 
confidentiality  are  made  for  health  and 
safety  data,  the  Agency  may, 
nonetheless,  through  proc«iures 
established  in  40  CFR  Part  2.  determine 
that  the  information  is  not  entitled  to 
confidential  treatment.  If  this 
determination  is  made,  or  if  no  claims 
are  made  for  health  and  safety  data,  the 
Agency  will  not  treat  discussions  of 
health  and  safety  data  as  confidentiaL 
and  will  disclose  them  to  the  public. 

EPA  recognizes  the  inherent  conflict 
that  exists  between  its  desire  for 
increased  public  participation  and  its 
statutory  mandate  to  protect  legitimate 
confidential  business  information.  The 
Agency  must  judge  when  claims  of  CBI 
become  so  onerous  that  they  interfere 
with  the  efficiency  of  meetings  or  so 
excessive  that  they  threaten  the 
credibility  of  the  docketing  procedures. 
However,  EPA  believes  that  it  is 
unreasonable  and  simplistic  to  adopt  a 
posture  that  any  claim  of  CBI  should  be 
cause  to  decline  to  meet  To  do  so  would 
seriously  jeopardize  the  Agency's  ability 
to  gain  information  essential  to  its 
decisionmaking  and  would  negate  the 
open  access  policy  the  Agency  has 
pledged. 

No  change  in  the  final  rule  has  been 
made  because  of  these  comments. 

C.  The  Docket 

Proposed  f  155.32(a)  indicated  that  a 
docket  would  be  created  upon 
publication  of  the  Registration 
Standards  schedule  notice,  or  earlier  if 
the  Agency  believed  it  appropriate  or  if 
documents  were  generated  which 
should  be  made  available  through  the 
public  docket.  Two  commenters 


commented  on  the  linkage  of  &e 
schedule  notice  with  the  creation  of  the 
docket  Both  commenters  urged  that  the 
Agency  create  the  docket  at  an  earlier 
stage  of  the  Registration  Standards 
process,  or  alternatively  that  the  docket 
include  materials  pertinent  to  the 
Registration  Standard  that  are  received 
prior  to  ttie  creation  of  the  docket.  The 
commenter's  apparent  concern  is  that 
the  Agency,  in  specifying  a  date  (the 
publication  of  the  schedule]  when  a 
docket  has  been  created,  wall  use  this 
date  routinely  (or  arbitrarily]  to  exclude 
from  the  docket  materials  generated 
before  that  date. 

The  Agency  notes  that  any  specific 
date  the  Agency  established  for  the 
creation  of  a  docket  might  result  in  the 
same  concern  being  expressed  by 
commenters.  The  difficulty  arises 
because  the  Registration  Standards 
process  is  a  continuing  one  which  a 
single  notice  can  capture  only 
momentarily. 

The  Agency  has  no  intention  of 
building  inflexibility  into  its  docket 
system  based  upon  the  date  the  docket 
is  created.  The  Agency**  poipose  in 
establishing  a  docket  system  is  to 
increase  the  public's  awareness  of  and 
participation  in  the  process,  not  to 
decrease  it  by  excluding  relevant 
information.  For  this  reason.  S  155.32(a] 
noted  specifically  that  the  Agency 
would  create  a  docket  at  an  earlier  time 
than  the  schedule  notice  if  necessary. 

For  administrative  purposes  the 
Agency  must  establish  some  date  when 
the  docket  will  be  created.  Linking  the 
creation  of  the  docket  to  the  issuance  of 
the  schedule  notice  was  not  intended  to 
imply  that  the  schedule  notice  is  the  sole 
critical  point  in  the  process  where  a 
docket  should  be  created.  Rather,  the 
aimual  schedule  provides  a  converuent 
reference  point  for  the  Agency  and  the 
pubHc  alike. 

The  Agency  believes  it  efficient  and 
reasonable  to  create  a  docket  for  a 
Registration  Standard:  (1)  When  there  is 
a  likelihood  that  the  Agency  will  be 
receiving  or  generating  information 
pertinent  to  tfie  Registration  Standard 
under  development;  and  (2)  at  a  point 
when  the  docket  will  be  a  usefiil 
stimulus  for  public  participation.  It 
would  be  mefficient  for  the  Agency  to 
create  a  docket  at  a  point  in  the  process 
that  the  Agency  would  neither  be 
receiving  nor  generating  documents  or 
reaching  conclusions  bearing  on  a 
regulatory  decision  of  which  the  public 
should  be  aware. 

In  terms  of  the  Registration  Standards 
process,  the  Agency  has  decided  to 
create  a  docket  when  it  begins  review  of 
data  on  a  pesticide.  This  is  commonly 
referred  to  as  Hiase  II  (see  the  Agency's 


discussion  of  the  process  in  its 
September  26. 1884,  proposal).  At  this 
point  no  specific  Agency  actions  are 
taken,  and  no  public  notice  is  given. 
During  Phase  U.  the  Agency  reviews 
available  data  on  a  pesticide,  which 
may  result  in  the  generation  of 
documents  that  should  be  included  in  a 
docket.  Therefore,  at  the  beginning  of 
Phase  II.  a  docket  will  be  cceated  and 
will  be  open  to  die  public.  After  the 
effective  date  of  this  rule,  dockets  will 
be  automatically  and  cootinoously 
created  as  pesticides  enter  Phase  II  of 
the  Registration  Standards  process. 

The  compendium  of  indices  of 
Registration  Standard  dockets  which  the 
Agency  will  distribute  each  quarter  will 
reflect  each  new  docket  as  it  is  created, 
even  if  the  pesticide  readies  Phase  II 
before  it  is  listed  in  an  annual  schedule 
notice.  Morever,  the  annual  scitedule 
notice  will  list  all  standards  under 
development  during  the  upcoming  year, 
including  some  standards  not  scJMduled 
for  issofflBce  until  the  following  year. 
Pnblicabon  of  the  schedule  notice  and 
the  accompanyisg  request  for 
submissicHi  of  comments  and 
information  will  itself  necessitate  th.e 
creation  of  a  docket  for  each  Hsted 
pesticide,  even  if  the  pesticide  has  not 
yet  reached  Phase  II.  Thus,  after  an 
initial  transition  period,  the  overlap  of 
schedule  notices  from  year  to  year 
should  provide  ample  notice  of  docket 
creation. 

As  clarification,  §  155.32fa)  has  been 
revised  to  reflect  the  creation  of  the 
docket  at  the  time  when  data  review  is 
begun,  or  when  the  schedule  is 
published,  whichever  is  earlier.  The 
Agency  reiterates  that  it  may  include 
information  in  the  docket  that  was 
generated  or  received  before  the 
creation  of  the  docket. 

One  commenter  noted  the  provision  in 
§  155.32  that  if  the  Agency  notifies  a 
registrant  privately  that  a  pesticide  may 
exceed  risk  criteria  leading  to  a  special 
review  (the  so-called  "Grassley-AIlen 
notification,"  see  S  154.21),  all 
subsequent  communications  and 
documents  pertaining  to  that  possible 
spedal  review  will  be  placed  in  a 
separate  pre-special  review  docket.  The 
pre-special  review  docket  would  be 
closed  to  the  public  until  the  Agency 
decided  to  proceed  with  a  special  review 
or  publi^es  its  proposed  decision  not  to 
start  a  special  review.  The  commenter 
urged  the  Agency  to  include  pre-special 
review  documents  in  the  Registration 
Standard  docket  unless  they  pertained 
specifically  to  the  special  review 
criteria. 

The  purpose  of  the  Grassley-AUea 
notification  is  to  inform  the  registrant  of 
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the  basis  for  the  Agency's 
determination,  and  to  permit  the 
registrant  to  dispute  the  validity  of  the 
Agency's  conclusion  that  the  pesticide 
exceeds  the  risk  criteria.  The  Agency's 
experience  is  that  documents  and 
communications  submitted  in  response 
to  the  Grassley-Allen  notification 
pertain  to  the  special  review  criteria  and 
must  therefore  be  included  only  in  the 
special  review  docket.  Accordingly,  the 
Agency  has  not  revised  the  final  rule. 

Section  155.32(c)  described  the 
contents  of  the  docket  index.  One 
commenter  requested  that  the  index 
include  a  list  of  all  Federal  Register 
notices  concerning  availability  of  the 
docket.  The  Agency  intends  to  index  all 
items  in  the  docket  including  any 
Federal  Register  notice  pertaining  to  the 
Registration  Standard  and  its 
availability.  Section  155.32(c)  specifies 
that  the  index  will  include  a  list  of  "each 
document"  in  the  docket  which  would 
include  Fedwal  Register  notices. 

Section  155.32(d)(1)  described  the 
availability  of  the  docket  and  index  to 
the  public  for  inspection  and  copying.  In 
this  respect,  a  commenter  to  the  special 
review  rule  requested  that  the  docket  be 
made  available  by  mail  to  interested 
persons,  because  procedures  under  the 
Freedom  of  Information  Act  (FOIA)  take 
too  long  and  persons  who  do  oot  reside 
in  the  Washington,  DC,  area  would 
therefore  be  unable  to  participate. 

The  Agency  disagrees  that  FOLA 
procedures  will  consume  an  inordinate 
amount  of  time  for  materials  in  the 
public  docket.  One  reason  that  FOIA 
procedures  may  seem  unduly  protracted 
is  that  dociunents  responsive  to  a  FOIA 
request  may  contain  confidential 
business  information  (CBl)  which  must 
be  purged  before  the  documents  can  be 
publicly  disclosed  or  released  to  a 
requester.  A  second  reason  is  that 
requested  materials  must  often  be 
obtained  from  a  number  of  Agency 
records  located  in  different  areas;  the 
compilation  of  a  voluminous  request 
may  thus  delay  response. 

In  the  case  of  a  public  docket  neither 
situation  will  arise.  Material  in  the 
docket  will  have  been  purged  of  claimed 
CBI,  and  may  be  released  without  notice 
to  any  person.  Further,  it  will  be  located 
in  the  central  location.  Thus  a  FOIA 
request  for  docket  materials  can  be 
fulfilled  rapidly.  The  only  limitation 
upon  release  of  materials  is  that  persons 
may  be  required  to  comply  with  FIFRA 
sec.  10(g)  multi-national  affirmation 
procedures.  As  described  in 
i  155.32(d)(2),  the  Agency  will  maintain 
a  mailing  list  for  dockets  and  will 
distribute  indices  to  dockets  (both 
Registration  Standard  and  special 
review)  to  persons  on  the  mailing  list. 


Finally,  §  155.32  defined  the  scope  of 
materials  to  be  placed  in  the  docket  as 
those  involving  meetings  and 
communications  with  "persons  outside 
of  Government."  Two  commenters 
suggested  that  the  Agency  expand  the 
coverage  of  docket  materials  to  include 
materials  and  communications  from 
other  Federal  agencies.  State  and  local 
government  entities,  or  fit)m  members  of 
Congress  and  their  staffs. 

EPA  declines  to  modify  the  rule  as 
suggested  by  the  commenters.  The 
Agency's  decisionmaking  process  reUes 
on  free  and  unlimited  consultation  with 
other  Government  agencies,  States,  and 
local  authorities.  To  include  such 
consultations  in  the  public  docket  could 
interfere  with  or  compromise  the 
Agency's  pre-decisional  deliberative 
process.  The  majority  of  meetings  and 
communications  with  other  Federal 
agencies,  and  with  State  and  local 
government  personnel,  are  deliberative 
in  nature.  As  such,  they  are  excluded  at 
Agency  discretion  fi-om  disclosure  to  the 
public  under  the  Freedom  of  Information 
Act.  The  Agency  does  not  believe  it 
prudent  to  obligate  itself  to  broad  and 
all-inclusive  disclosure,  through  a  public 
docket  of  information  or  materials  that 
it  might  not  disclose  under  FOLA. 

EPA  emphasizes  that  this  decision  is 
not  intended  to,  and  does  not  preclude 
the  Agency  from  including  such 
materials  in  the  docket  when 
appropriate.  For  example, 
communications  between  EPA  and 
members  of  Congress  are  typically  not 
deliberative  and  are  therefore  routinely 
disclosed  to  the  public  upon  request. 
The  Agency  anticipates  that  such 
communications  would  be  placed  in 
Registration  Standard  dockets.  In 
addition,  EPA  may  include 
communications  from  Federal  agencies 
or  State  and  local  government 
personnel.  If  a  State  or  Federal  Agency 
assumes  an  advocacy  role  with  respect 
to  a  particular  pesticide,  meetings  and 
communications  with  the  EPA  on  a 
Registration  Standard  under 
development  would  be  less  likely  to  be 
deliberative  in  nature.  The  Agency 
might  decide  to  consider  such 
communications  as  equivalent  to 
communications  with  a  "person  outside 
of  government"  and  include  them  in  the 
public  docket. 

D.  Publication  in  the  Federal  Register 

EPA  proposed  in  §  155.34  to  issue  in 
the  Federal  Register  notices  of 
availability  of  Registration  Standards, 
and  to  offer  opportunity  for  comment  on 
a  proposed  Registration  Standard  for 
which  the  Agency  had  a  tiubstantially 
complete  chronic  health  effects  data 
base.  Chronic  health  effects  data  were 


defined  in  paragraph  (a)(2)  to  include 
chronic  feeding,  oncogenicity, 
reproduction,  and  teratology  studies. 
Two  commenters  requested  definition  of 
the  term  "substantially  complete."  One 
suggested  that  the  Agency  define  it  to 
mean  "at  least  one  study  in  four  or  more 
separate  chronic  effects  testing 
categories."  The  second  commenter, 
while  expressing  concern  at  the  lack  of 
definition,  acknowledged  the  difficulty 
of  arriving  at  a  definition  that  would  be 
broadly  applicable.  This  commenter 
favored  an  ad  hoc  approach,  in  which 
the  Agency  would  explain  in  the  Federal 
Register  notice  of  proposed  issuance  its 
basis  for  the  determination  that  the  data 
base  was  "substantially  complete,"  in 
terms  of  the  studies  available  and  the 
reasons  for  not  requiring  others. 

The  Agency  agrees  with  the  second 
commenter  that  a  rigorous  definition 
(such  as  that  proposed  by  the  first 
commenter  setting  out  types  and 
numbers  of  studies  comprising  a 
"substantially  complete"  data  base)  is 
not  feasible.  Given  the  number  of 
chronic  studies  that  may  be  required 
and  the  varied  circumstances  in  which 
they  are  required,  the  Agency  prefers  to 
make  its  determinations  case-by-case. 
The  Agency  must  determine  as  part  of 
its  Registration  Standard  review 
whether  it  possesses  a  "substantially 
complete"  set  of  data.  Therefore,  EPA 
^  has  not  defined  the  term  more 
specifically  in  the  final  rule. 

In  response  to  the  comments, 
however,  the  final  rule  has  been  revised 
to  more  properly  characterize  the 
studies  included.  A  teratology  study  is  ■ 
not,  from  a  scientific  standpoint  a 
"chronic"  study  (although  it  is 
commonly  referred  to  as  such).  A 
chronic  study  is  one  in  which  the  period 
of  exposure  is  typically  long-term  (over 
a  significant  portion  of  the  lifespan  of 
the  test  animal).  On  the  other  hand,  a 
teratology  study  is  a  unique  type  of  test 
designed  to  demonstrate  the  presence  or 
absence  of  a  particular  endpoint  of 
concern  (teratogenicity).  The  period  of 
exposure  for  such  a  study  is  the 
relatively  short  time  during  gestation 
when  teratogenic  effects  may  be 
expressed.  The  language  in  §  155.34  now 
reflects  this  distinction. 

EPA  notes  that  possession  of  a 
substantially  complete  chronic  health 
and  teratology  data  base  does  not 
influence  the  scheduling  or  sequence  of 
Registration  Standards,  but  triggers  a 
requirement  for  notice  and  comment 
before  issuance  of  the  Standard  that  is 
not  offered  when  the  Agency  has  a  less 
complete  data  base.  Initial  scheduling  of 
Registration  Standard  reviews  is  done 
according  to  a  pesticide's  use  pattern; 
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for  example,  pesticides  which  Bfe  used 
on  food  are  given  priority.  The  majority 
of  "first-rohnd"  chemicals  do  not  have  a 
complete  data  base,  not  only  in  the 
health  effects  area,  but  also  with  respect 
to  ecological  effects,  environmental  fate 
and  exposure.  The  resulting  R^stration 
Standard  requires  registrants  to 
complete  the  data  base  to  enable  die 
Agency  to  make  required  risk 
determinations.  Since  the  Agency  is 
generally  not  able  to  make  significant 
regulatory  decisions  at  this  point,  the 
Standard  will  be  issued  with  only  a 
notice  of  availability. 

When  the  Agency  determines  that  it 
has  a  comprehensive  data  base  in  all 
areas  (not  limited  to  health  effects  data), 
and  when  the  Agency  is  prepared  to 
reevalucite  the  pesticide  based  on  this 
new  information,  it  schedules  a  "second- 
round"  review  of  the  pesticide.  Second- 
round  reviews  will  be  included  in  the 
annual  schedule  of  Registration 
Standards  under  development.  During 
this  review,  the  Agency  draws 
conclusions  about  adverse  effects  and 
risks  of  the  pesticide  and  makes 
regulatory  decisions.  The  Registration 
Standard  that  results  from  a  second- 
round  review  will  generally  be  based  on 
a  "substantially  complete"  chronic 
health  and  teratology  data  base. 

When  the  Agency  proposes  regulatory 
actions  for  a  pesticide,  based  on  a 
substantially  complete  chronic  health 
and  teratology  data  base,  public 
comment  is  desirable  and  useful,  and 
the  Agency  will,  in  accordance  with 
§  155.34(c),  issue  a  notice  in  the  Federal 
Register  inviting  comment  before  issuing 
its  Registration  Standard..  As  the 
Registration  Standard  program 
progresses,  such  notices  will  be  issued 
for  significantly  more  "first-round" 
Standards  because  the  data  base  will 
have  been  completed  before  the  Agency 
begins  its  data  review.- 

III.  Statutory  Review  Requirements 

As  required  by  FIFRA  sec.  25(a),  a 
copy  of  this  final  rule  was  provided  to 
the  Secretary  of  Agriculture,  the  House 
Committee  on  Agriculture,  and  the 
Senate  Committee  on  Agriculture, 
Nutrition  and  Forestry.  The  Secretary  of 
Agriculture  had  no  objection  to  the  final 
rule.  No  comments  were  received  from 
either  Committee  of  Congress.  The 
FIFRA  Scientific  Advisory  Panel  waived 
its  review  of  this  rule. 

IV.  Regulatory  Review  Requirements 

The  Agency's  proposed  role  was 
reviewed  under  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  et  seq.)  and  it  was  determined 
that  it  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 


businesses,  small  governments,  or  small 
organizations.  Comments  received  on 
the  proposal  have  not  changed  the 
Agency's  determination  in  this  respect. 

The  Office  of  Management  «nd  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Redaction  Act  of  1980,  44 
U.S.C.  3501  et  seg.]  under  OMB  Control 
Number  2070-0057.  This  rule  has  been 
submitted  to  the  OMB  for  approval  as 
required  by  Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  155 

Pesticides  and  pests.  Administrative 
practice  and  procediwe.  Confidential 
business  information. 

Dated:  Novembr  19, 1985. 
A.  James  Bamss, 
Acting  Adminiatratof. 

ThCTcfore.  Title  4a  Chapter  L  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  new  Part  155,  consisting  at 
this  time  of  Subpart  B.  to  read  as 
follows: 

PAHT  tSS-nEGISTRATION 
STANDARDS 

Subpart  A— [Reserved] 

Subpart  B— Docketing  and  Public 
Participation  Procedures 

155.23  Defuiitions. 

155.25  Schedule. 

155J27  Agency  review  of  data. 

155.30  Meetings  and  communications. 

155.32  Public  docket. 

155.34  Notice  of  availability. 
Authority:  7  U.S.C.  136  through  136y. 

Subpart  A— [Reserved] 

Subpart  B— Docketing  and  Public 
Participation  Procedures 

§155.23    DeflnWons. 

For  the  purposes  of  this  part, 
"confidential  business  information" 
means  trade  secrets  or  confidential 
commercial  or  financial  information 
under  FIFRA  sec.  10(b)  or  5  U.S.C.  552(b) 
(3)  or  (4). 

§155.25    Schedule. 

EPA  will  issue  annually  in  the  Federal 
Register  a  notice  listing  the  pesticides 
(or  groups  of  pesticides)  for  which 
Registration  Standards  are  currently 
being  developed.  The  list  will  include 
pesticides  for  which  a  Registration 
Standard  is  scheduled  for  issuance 
within  the  next  year,  and  the 
approximate  sequence  of  issuance.  "Hie 
list  may  also  include  pesticides  for 
which  a  Registration  Standard  will  be 
under  development  during  the  upcoming 
year,  but  which  are  not  sdieduled  for 


issuance  until  the  succeeding  year.  The 
notice  will  invite  comment  and 
submission  of  information  on  the 
individual  pesticides  on  the  list. 

§155^7    Agency  revieMr  of  dMa. 

EPA  will  independently  (or  using  the 
services  of  disinterested  contractors  or 
consultants]  review  available  data  in 
preparation  for  the  development  of  a 
Registration  Standard,  and  will  be 
responsible  for  the  drafting  of  the 
Registration  Standard  based  on  such 
data  reviews.  The  Agency  will  not 
permit  registrants  to  prepare,  or  assist  in 
the  preparation  of.  data  reviews  or  other 
Registration  Standard  documents.  The 
Agency  may.  however,  meet  with 
registrants  to  discuss  its  pending 
reviews,  decisions,  or  documents,  in 
accordance  with  the  meeting  procedures 
in  S  155.30,  and  the  docketing 
procedures  in  { 155.32. 

§  155.30    MesMf>9«  and  comimmicatione. 

EPA  personnel  may,  upon  their  own 
initiative  or  upon  request  of  any 
interested  person  or  party,  meet  or 
communicate  with  persons  or  parties 
outside  of  government  concerning  a 
Registration  Standard  under 
development  Such  meetings  or 
communications  will  confcMin  to  the 
following  policies  and  procedures: 

(a)  Purpose.  Meetings  and 
communications  may  be  for  the  purpose 
of  receiving  and  considering 
information,  exchanging  views, 
exploring  factual  and  substantive 
positions,  discussing  regulatory  options 
or  for  any  other  purpose  deemed 
appropriate  by  the  Agency  in  its 
deliberations  concerning  development  of 
a  Registration  Standard.  The  Agency 
will  not  commit  to  take  any  particular 
action  concerning  a  Registration 
Standard  under  development  during 
discussions  with  any  person  or  party 
outside  of  government.  The  Agency  will 
make  its  final  administrative  decision  on 
a  wholly  independent  basis,  and  in 
accordance  with  law. 

(b)  Meetings  with  persons  or  parties 
outside  of  government  Requests  by 
responsible  persons  or  parties  outside  of 
government  to  meet  widi  Agency 
personnel  concerning  a  Registration 
Standard  under  development  should  be 
directed  in  writing  to  the  Registration 
Division.  Reasonable  requests  will 
ordinarily  be  granted  on  a  timely  basis. 
EPA  will  decide  the  time  and  place  of 
such  meetings,  and  the  Agency 
personnel  who  will  attend.  EPA  may 
decline  to  meet  with  persons  or  parties 
who  assert  unreasonable  claims  of 
confidential  business  information  for  the 
purpose  of  circumventing  the  docketing 
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procedures  in  S  155.32.  EPA  may  also 
decline  to  meet  if  the  number  or 
frequency  of  meetings  would  delay 
unduly  the  issuance  of  the  Registration 
Standard.  Further,  no  person  or  party 
outside  government  will  be  accorded 
special  or  preferential  access  to  Agency 
pesticide  decisionmaking  or  to  the 
Agency's  decisional  process. 

(c)  Informatiofi  stibttiitted  to  the 
Agency  concerning  a  Registration 
Standard  under  development  (1) 
Information,  comments,  data,  or  other 
written  material  submitted  to  the 
Agency  at  any  time  concerning  a 
Registration  Standard  under 
development  may  be  claimed  by  the 
submitter  to  be  confldential  business 
information.  The  burden  of  identifying 
claimed  confidential  business 
information  rests  with  the  submitter,  or. 
in  meetings,  with  the  participants  firom 
outside  of  government  who  wish  to 
assert  a  claim  of  confidentiality. 

(2)  To  assert  a  claim  of  confidentiality 
for  all  or  any  part  of  a  written 
submission  concerning  a  Registration 
Standard  under  development,  the 
submitter  must  furnish  three  copies  of 
the  material.  Two  copies  must  be 
complete,  with  claimed  confidential 
business  information  clearly  marked  in 
the  text  Items  in  the  docimient  that  are 
claimed  conHdential  should  be 
numbered  consecutively  throughout  the 
docimient  The  third  copy  must  have  the 
claimed  confidential  business 
information  excised  from  the  text 
without  closing  up  or  paraphrasing  the 
remaining  text.  The  deletions  should  be 
consecutively  numbered  to  correspond 
to  the  numbering  of  the  complete  copies. 
Each  copy  must  be  marked  on  the  cover 
as  to  whether  it  contains  claimed 
confidential  business  information. 

(3)  Any  written  material  received  by 
the  Agency  that  is  not  marked  as 
confidential  will  be  deemed  to  be 
nonconfidential,  and  may  be  made 
available  through  the  public  docket  or 
otherwise  disclosed  without  prior  notice 
to  the  submitter. 

(d)  Memorandum  ofme6ting.  For  each 
meeting  with  a  person  or  party  outside 
of  government,  the  Agency  will  prepare, 
based  on  notes  taken  at  the  meeting,  a 
memorandum  of  the  meeting.  The 
memorandum  will  be  prepared  within  10 
working  days  of  the  meeting  and  will 
include  all  of  the  following  information: 

(1)  The  date  and  time  of  the  meeting. 

(2)  The  name  of  the  person  who 
requested  the  meeting. 

(3)  The  names  and  affiliations  of  the 
participants. 

(4)  The  subject  matter  of  the  meeting. 

(5)  A  full  and  accurate  description  of 
all  significant  positions  taken,  facts 
presented,  and  arguments  made  by  each 


participant  (except  that  any  discussion 
of  claimed  confidential  business 
information  will  be  identified  in  meeting 
notes,  and  referenced  in  the 
memorandum). 

(6)  Identification  of  all  documents, 
proposals,  or  other  materials  (other  than 
information  claimed  to  be  confidential 
business  information)  distributed  or 
exchanged  at  the  meeting. 

(7)  The  name  of  the  person  who 
prepared  the  memorandum. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0057.) 

{155^2    PubHcdockat 

(a)  When  created.  (1)  A  docket  will  be 
created  for  each  Registration  Standard 
under  development  when  the  Agency 
begins  review  of  data  for  the 
Registration  Standard  or  upon 
pubhcation  of  the  notice  described  in 

§  155.25  setting  out  the  list  and  sequence 
of  Registration  Standards,  whichever  is 
earlier.  The  Agency  will  announce  in  its 
annual  schedule  notice  the  dockets  that 
are  available  for  Registration  Standards 
under  development 

(2)  If  the  Agency  notifies  registrants 
privately  in  accordance  with  40  CFR 
154.21  that  one  or  more  risk  criteria  set 
forth  in  40  CFR  154.7  (leading  to  a 
special  review)  may  have  been 
exceeded,  that  notification  and  any 
subsequent  communications  concerning 
that  notification  will  be  placed  in  a 
separate  docket  pertaining  to  possible 
special  review  in  accordance  with  the 
provisions  of  §  154.15. 

(b)  Contents  of  docket.  The  docket 
will  contain,  within  the  time  fi'ames 
indicated,  all  of  the  following  documents 
and  information  (except  that 
information  claimed  to  be  confidential 
business  information  will  not  be 
included): 

(1)  An  index  of  its  contents  (refer  to 
paragraph  (c)  of  this  section). 

(2)  A  copy  of  each  comment  received 
in  response  to  the  notice  described  in 

§  155.25  that  pertains  to  a  pesticide  for 
which  the  notice  indicated  a 
Registration  Standard  was  under 
development  (within  10  working  days 
after  receipt  by  the  Agency,  or  15 
working  days  if  the  submitter  has 
asserted  a  confidential  business 
information  claim  concerning  the 
material). 

(3)  A  copy  of  each  memorandum  of  a 
meeting  between  the  Agency  and 
persons  or  parties  outside  of 
government,  prepared  in  accordance 
with  S  155.30(d)  (within  10  working  days 
after  the  meeting). 

(4)  A  copy  of  each  document 
comment  item  of  correspondence  or 
other  written  material  concerning  the 
Registration  Standard  submitted  to  the 


Agency  by  any  person  or  party  outside 
of  government,  whether  in  a  meeting  or 
separately  (within  10  workin^days  after 
receipt,  or  15  working  days  if  the 
submitter  has  asserted  a  confidential 
business  information  claim  concerning 
the  material). 

(5)  A  copy  of  each  document, 
proposal,  or  other  item  of  written 
material  concerning  the  Registration 
Standard  provided  by  the  Agency  to  any 
person  or  party  outside  of  government 
(within  15  working  days  after  the  item  is 
made  available  to  such  person  or  party). 

(6)  A  copy  of  the  Registration 
Standard;  ^ 

(7)  With  respect  to  a  Registration 
Standard  for  which  the  Agency  has 
determined  that  a  substantially 
complete  chronic  health  and  teratology 
data  base  exists,  a  copy  of  the  Federal 
Register  notice  concerning  availability 
of  a  proposed  Registration  Standard, 
and  a  copy  of  each  comment  received  in 
response  to  that  notice  (within  10 
working  days  after  receipt  by  the 
Agency,  or  15  working  days  if  the 
submitter  has  asserted  a  confidential 
business  information  claim  concerning 
the  material). 

(8)  A  copy  of  the  Federal  Register 
notice  announcing  the  issuance  of  the 
Registration  Standard  (within  10 
working  days  after  the  publication  of  the 
notice). 

(c)  Index  of  the  docket.  The  Agency 
will  establish  and  keep  current  an  index 
to  the  docket  for  each  Registration 
Standard.  The  index  will  include,  but  is 
not  limited  to: 

(1)  A  list  of  each  meeting  between  the 
Agency  and  any  person  or  party  outside 
of  government,  containing  the  date  and 
subject  of  the  meeting,  the  names  of 
participants  and  the  name  of  the  person 
requesting  the  meeting. 

(2)  A  list  of  each  document  in  the 
docket  by  title,  source  or  recipient(s), 
and  the  date  the  document  was  received 
or  provided  by  the  Agency. 

(d)  Availability  of  docket  and  indices. 
(1)  The  Agency  will  make  available  to 
the  public  for  inspection  and  copying  the 
docket  and  index  for  any  Registration 
Standard. 

(2)  The  Agency  will  establish  and 
maintain  a  mailing  list  of  persons  who 
have  specifically  requested  that  they 
receive  indices  for  Registration 
Standard  dockets.  On  a  quarterly  basis. 
EPA  will  distribute  the  indices  of  new 
materials  placed  in  the  public  docket  to 
these  persons.  Annually.  EPA  will 
require  that  persons  on  the  Ust  renew 
their  requests  for  inclusion  on  the  list. 

(3)  The  Agency  will  issue  annually  in 
the  Federal  Register  (in  conjunction  with 
the  annual  schedule  notice  specified  in 
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§  155.25]  a  notice  announcing  the 
availability  of  docket  indices. 

(4)  Each  Federal  Register  notice  of 
availability  of  a  Registration  Standard 
will  aiuiounce  the  availability  of  the 
docket  index  for  that  Standard. 

§  155.34    Notice  of  availability. 

(a)  The  Agency  will  issue  in  the 
Federal  Register  a  notice  announcing  the 
issuance  and  availability  of  Registration 
Standard  which: 

(1)  Concerns  a  previously  unregistered 
active  ingredient;  or 

(2)  Concerns  a  previously  registered 
active  ingredient,  and  the  Registration 
Standard  states  that  registrants  will  be 
required  (under  FIFRA  sec.  3(c)(2)(B))  to 
submit  chronic  health  (including,  but  not 
limited  to,  chronic  feeding,  oncogenicity 
and  reproduction)  or  teratology  studies. 

(b)  Interested  persons  may  submit 
comments  concerning  any  Registration 
Standard  described  by  paragraph  (a)  of 
this  section  at  any  time. 

(c)  TTie  Agency  will  issue  in  the 
Federal  Register  a  notice  announcing  the 
availability  of,  and  providing 
opportunity  for  comment  on,  each 
proposed  Registration  Standard  which 
concerns  a  previously  registered  active 
ingredient  for  which  the  Agency  has 
determined  that  a  substantially 
complete  chronic  health  and  teratology 
data  base  exists.  Following  the  comment 
period  and  issuance  of  the  Registration 
Standard,  the  Agency  will  issue  in  the 
Federal  Register  a  notice  of  availability 
of  the  Registration  Steindard. 

(ra  Doc.  85-28155  Filed  11-26-85;  8:45  am] 
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40  CFR  Parts  154. 162,  and  172 
[OPP-SOOeSA;  PH-FRL  2914-6] 

Special  Reviawt  of  Paaticides;  Criteria 
and  Procedure* 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  EPA  is  issuing  new  rules 
governing  Special  Reviews  of  pesticides. 
Special  Review  is  EPA's  process  for 
determining  whether  the  use  of  a 
pesticide  poses  unreasonable  adverse 
effects  to  humans  or  the  environment. 
The  new  rules  revised  both  the  criteria 
for  initiation  of  the  Special  Review 
process  and  the  procedures  for 
conducting  it.  The  new  rules  also 
incorporate  new  public  participation 
procedures  intended  to  increase  public 
awareness  of  the  Agency's  actions 
under  the  Special  Review  process.  The 
revised  Special  Review  rules  reflect 
changes  both  in  the  law  and  in  Agency 


practices  and  procedures.  EPA  believes 
that  the  revised  rules  will  aid  the 
Agency  in  the  regulation  of  pesticides 
that  may  pose  unreasonable  adverse 
effects  to  humans  or  the  environment. 
DATE:  This  rule  will  become  effective 
after  60  days  of  continuous 
congressional  session  from  the  date  of 
promulgation  as  provided  in  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  sec.  25(a)(4).  After  that 
period  has  elapsed,  the  Agency  will 
issue  for  publication  in  the  Federal 
Register  a  notice  announcing  the ' 
effective  date  of  this  rule. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail: 

Joan  Warshawsky,  Registration  Division 
(TS-767C},  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington, 
DC  20460. 

Office  location  and  telephone  number 
Rm.  711,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington, 
VA,  (703-557-5778). 

SUPPI^MENTARY  INFORMATION:  This 

Notice  consists  of  six  units: 
I.  Badcground 
n.  Special  Review  Process 
ni.  Response  to  Comments 

A.  Proposed  Change  of  the  Name 

B.  Proposed  Revisions  of  Risk  Criteria 

(1)  Why  the  risk  criteria  have  l>een 
changed 

(2)  Future  availability  of  exposure 
information 

(3)  DeBnition  of  a  validated  test 

(4)  Agency  discretion 

(5)  Specific  criteria  or  proposed  criteria 

C.  Pre-Special  Review  Procedures 

(1)  Participants  in  pre-Special  Review 

(2)  Timing  of  registrant  response 

(3)  Benefits  in  pre-Special  Review 

(4)  Discussion  of  risk  reduction  measures 

(5)  Publication  of  proposed  decision  not  to 
initiate  Special  Review 

D.  Special  Review  Procedures 

(ij  Issuance  of  Notice  of  Special  Review 

before  Notice  of  Preliminary 

Determination 
(2}  Expedited  Procedures 

(3)  Submission  of  Notice  of  Final 
Determination  to  SAP 

(4)  Petition  to  initiate  Special  Review 

(5)  Deadlines 

E.  Scope  of  Special  Review 

(1)  New  active  ingredients 

(2)  Consideration  of  alternatives 

F.  Public  Participation  and  Docketing 

(1)  Definition  of  "person" 

(2)  Inclusion  of  government  contacts  in 
docket 

(3)  Public  availability 

(4)  Confidential  business  information 

(5)  Burden  on  Agency  resources 
rV.  Statutory  Review 

A.  U.S.  Department  of  Agriculture 

B.  Scientific  Advisory  Panel 

C.  Congressional  Committees 

V.  Regulatory  Review  Requirements 
A.  Executive  Order  12291 


B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VI.  List  of  Subjects  in  40  CFR  Parts  154, 162. 
and  172. 

I.  Badcground 

The  Agency  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
March  27, 1985  (50  FR  12188),  to  revise 
both  the  substantive  criteria  and  the 
procedures  for  the  Special  Review 
(Rebuttable  Presumption  Against 
Registration  or  RPAR)  process.  The 
document  proposed  to  revise  the  criteria 
used  by  the  Agency  to  determine  if  a  use 
or  uses  of  a  pesticide  may  pose  a 
significant  risk  to  health  or  the 
environment.  If  one  or  more  of  these 
criteria  were  met  or  exceeded,  the 
Agency  would  initiate  a  Special  Review 
on  the  pesticide  product  use  or  uses  in 
question,  leading  to  an  ultimate 
determination  of  whether  this  use  or 
uses  may  pose  unreasonable  adverse 
effects  to  humans  or  the  environment. 
The  document  also  proposed  to  change 
the  name  of  the  RPAR  process  from 
"RPAR"  to  "Special  Review."  The 
revisions  were  intended  to  respond  to 
the  requirements  and  legislative  intent 
of  Congress  as  expressed  in  the  1975 
and  1978  revisions  to  FIFRA,  and  the 
Agency's  own  experience  gained  after 
more  than  8  years  of  regulating 
pesticides  under  the  current  criteria  and 
procediues. 

The  Agency  also  proposed  procedures 
for  the  establishment  of  a  public  docket 
for  each  pesticide  chemical  under 
Special  Review  in  order  to  expand  the 
opportimity  for  public  participation  in 
the  Special  Review  process.  The  intent, 
background,  and  application  of  the 
docket  procedures  were  discussed  in 
detail  in  the  preamble  to  the  proposed 
rule. 

This  final  rule  sets  forth  the  new 
criteria  developed  by  the  Agency  for  the 
initiation  of  a  Special  Review.  These 
criteria  assure  that  the  determination  of 
whether  or  not  a  pesticide  poses  an 
unreasonable  risk  will  be  based  both  on 
the  toxic  effects  associated  with  the 
pesticide  and  the  actual  or  projected 
exposure  of  humans  and  other  nontarget 
organisms  to  the  pesticide.  The  criteria 
will  also  afford  the  Agency  increased 
flexibility  in  evaluating  actual  and 
potential  risk. 

The  criteria  for  initiating  a  Special 
Review  of  pesticide  uses  include:  (1) 
Acute  toxicity  to  humans  or  domestic 
animals  under  §  154.7(a)(1);  (2)  the 
potential  of  adverse  chronic  effects  in 
humans  under  §  154.7(a)(2];  (3)  hazards 
to  nontarget  organisms  under 
§  154.7(a)(3);  (4)  separate  criteria  for 
hazards  to  threatened  or  endangered 
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species  under  §  154.7(a)  (4)  and  [5);  an 
"other  adverse  effects"  criterion  which 
would  permit  the  Agency  to  initate  a 
Special  Review  in  circumstances  where 
potential  risks  may  not  be  anticipated 
by  the  specific  criteria  under 
§  154.7(a)(6).  All  cross  reference  to 
§  162.11  (a)  and  (b)  in  40  CFR  have  been 
changed  to  reflect  this  rule. 

n.  Special  Review  Process 

The  Special  Review  process  being 
promulgated  in  this  rule  will  encompass 
a  number  of  procedural  steps.  Each  of 
these  steps  is  briefly  described  below: 

1.  Registrant  notification.  yVhen  the 
Agency  concludes  tentatively  that 
effects  data,  together  with  preliminary 
information  on  exposure,  indicate  that  a 
risk  criterion  may  have  been  met, 
registrants  will  receive  private 
notiHcation  that  the  Agency  is 
considering  issuing  a  Notice  of  Special 
Review.  Issuance  of  the  private 
notification  will  be  deemed  to  be  the 
commencement  of  the  pre-Special 
Review  phase  of  the  process.  The 
registrant  will  have  30  days  from  receipt 
of  this  preliminary  notification  to 
dispute  in  writing  the  validity  of  the 
Agency's  conclusions  or  present  in 
writing  any  information  in  response  to 
the  risk  concerns  included  in  the 
notification. 

2.  Proposed  decision  not  to  initiate  a 
Special  Review.  If,  after  notification  to 
the  registrants  of  the  Agency's  concerns, 
the  Agency  tentatively  determines  that 
use  of  the  pesticide  does  not  pose  a 
significant  risk,  a  Federal  Register  notice 
will  be  issued  which  explains  the 
Agency's  preliminary  risk  concerns  and 
the  basis  for  the  Agency's  determination 
that  the  use  of  the  pesticide  does  not 
pose  a  significant  risk.  This  notice  will 
also  announce  the  availability  of  the 
public  docket,  which  will  include  the 
pre-Special  Review  notification  and  all 
written  comments,  materials,  and  other 
information  received  in  response  to  the 
notification.  The  notice  will  also  solicit 
public  comment  on  the  Agency's 
determination.  Following  the  public 
comment  period,  the  Agency  will  make 

a  final  decision  whether  to  initiate  a 
Special  Review. 

3.  Notice  of  Special  Review.  If  the 
Agency  determines  that  a  significant 
risk  may  be  associated  with  a  pesticide 
use,  a  Notice  of  Special  Review  will  be 
published  in  the  Federal  Register.  This 
notice  will  describe  the  Agency's 
reasons  for  the  determination  of 
significant  risk,  the  assumptions  and 
data  used  in  the  analysis,  the  nature  and 
strength  of  the  conclusions,  and  will 
announce  the  availability  of  the  pre- 
Spec'ial  Review  docket.  The  Notice  will 


also  solicit  public  comment  and  request 
additional  information  on  the  pesticide. 

4.  Current  Benefits  Review.  If  the 
Agency  determines  that  a  pesticide  may 
pose  a  significant  risk  and  decides  to 
initiate  the  Special  Review  process,  a 
Current  Benefits  Review  will  also  be 
initiated.  Benefits  information  will  not 
be  considered  in  deciding  whether  to 
initiate  a  Special  Review.  However, 
once  the  Agency  has  decided  to  begin  a 
Special  Review,  preparation  of  a 
preliminary  benefits  profile  *vill  assist 
the  Agency  in  determining  if  the 
potential  benefits  of  use  are  sufficiently 
great  to  justify  continued  use  pending  a 
detailed  risk/benefit  analysis,  in 
identifying  potential  regulatory  options, 
and  in  preparing  for  a  more  detailed 
benefits  analysis  during  Special  Review. 

5.  Public  discussions.  After  the  Notice 
of  Special  Review  has  been  issued,  the 
Agency  may  meet  with  interested 
parties  to  discuss  the  Agency's  risk 
concerns  and  available  options  to 
reduce  the  potential  risk  to  health  or  the 
environment.  A  memorandum 
summarizing  the  substance  of  each  such 
meeting  will  be  placed  in  the  public 
docket. 

6.  Risk/benefit  evaluation.  The 
Agency  will  conduct  a  comprehensive 
risk/benefit  analysis  of  each  use  (or 
category  of  uses)  of  the  pesticide  which 
is  subject  to  Special  Review.  T^e 
Agency  will  evaluate  potential  risks  by 
considering  factors  such  as  the  nature  of 
any  adverse  effect,  the  magnitude  of 
exposure  of  humans  and  other  nontarget 
organisms,  and  the  size  of  the 
population  at  risk.  The  Agency  will  also 
evaluate  the  benefits  of  continued  use, 
including  the  availability,  efficacy,  and 
cost  of  alternative  control  methods. 

7.  Preliminary  determination.  If  the 
Agency  determines  that  the  registrants 
are  willing  voluntarily  to  amend  their 
registrations  in  a  manner  which  would 
reduce  the  risks  associated  with 
continued  use  to  acceptable  levels,  a 
Notice  of  Preliminary  Determination  will 
be  published  in  the  Federal  Register 
describing  the  Agency's  previous  risk 
concerns  regarding  the  pesticide  and 
giving  the  basis  for  the  Agency's 
proposed  voluntary  resolution  of  these 
concerns.  If  the  registrants  have  not 
offered  voluntarily  to  amend  the  terms 
and  conditions  jof  registration  in  a 
manner  which  would  reduce  the  risks  to 
an  acceptable  level,  the  Agency  will 
issue  a  Notice  of  Preliminary 
Determination  setting  forth  regulatory 
measures  necessary  to  reduce  risks  to 
an  acceptable  level  and  a  proposed 
notice  of  intent  to  cancel,  deny,  or 
reclassify  registration  implementing 
these  measures.  The  Agency  will  issue 


its  preliminary  determination  for 
publication  in  the  Federal  Register  and 
provide  an  opportunity  for  public 
comment. 

6.  Review  of  preliminary 
determination.  If  the  Agency  proposes 
to  issue  a  cancellation,  denial,  or 
reclassification  notice,  that  proposal  will 
be  submitted  to  the  Scientific  Advisory 
Panel  (SAP)  for  comment  on  the 
Agency's  scientific  rationale.  At  the 
same  time,  the  Agency  will  submit  the 
proposed  notice  to  the  United  States 
Department  of  Agriculture  (USDA)  for 
comment,  especially  on  the  benefits 
issues  and  agricultural  impacts. 

9.  Final  Determination.  After 
evaluating  all  comments  received  from 
the  USDA,  the  SAP.  and  the  public  on 
the  proposed  action,  the  Agency  will 
modify  the  proposal  where  appropriate 
prior  to  issuance  as  a  final  action.  A 
Notice  of  Final  Determination  will  be 
published  in  the  Federal  Register,  along 
with  a  notice  of  intent  to  cancel,  deny, 
or  reclassify  registration  if  required  to 
implement  the  determination.  Any  such 
notice  will  become  effective  by 
operation  of  law  unless  the  registrant 
makes  the  necessary  corrections  or  a 
hearing  is  timely  requested  by  a  person 
adversely  affected  by  the  notice. 

III.  Response  to  Comments 

Comments  on  the  proposed  rule  were 
received  from  15  sources:  9  registrants,  3 
trade  associations,  2  environmental 
groups,  and  1  individual.  The  comments 
are  available  for  public  inspection  at  the 
Office  of  Pesticide  Programs  Reading 
Room.  Rm.  236.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

Several  of  the  conunents  made 
suggestions  for  only  minor  changes, 
some  of  which  have  been  incorporated 
into  the  final  rule.  Other  comments  were 
more  substantive,  however,  and  they  are 
discussed  t>elow  along  with  the 
Agency's  response  to  each  comment. 

The  following  public  comments  and 
Agency  responses  are  grouped 
according  to  subject  matter,  and  are 
discussed  in  the  following  order: 
Proposed  Change  of  the  Name;  Proposed 
Revisions  to  the  Risk  Criteria;  Pre- 
Special  Review  Procedures;  Special 
Review  Procedures;  Scope  of  Special 
Review;  and  Public  Participation  and 
Docketing. 

A.  Proposed  Change  of  the  Name 

The  Agency  proposed  to  change  the 
name  of  its  in-depth  review  of  the  risks 
and  benefits  posed  by  a  pesticide  from 
the  term  "Rebuttable  Presumption 
Against  Registration"  (RPAR)  to 
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"Special  Reivew."  The  name  change 
was  endorsed  by  all  comments  that 
addressed  the  issue.  The  comments 
agreed  with  the  Agency  that  the  term 
RPAR  was  frequently  misunderstood  by 
the  public,  which  often  interpreted  the 
process  to  mean  that  the  pesticide  in 
question  had  already  been  determined 
to  pose  unreasonable  risks.  The  Agency 
agrees  that  the  term  "Special  Review"  is 
more  reflective  of  the  risk/benefit 
evaluation  the  process  entails,  and  has 
in  fact  already  adopted  the  new 
terminology. 

B.  Proposed  Revisions  of  Risk  Criteria 

1.  Why  the  Risk  Criteria  Have  Been 
Changed 

The  Agency  proposed^revisions  in  the 
risk  criteria  for  initiating  a  Special 
Review  to  assure  that  determinations 
concerning  the  signiHcance  of  risk  are 
based  not  only  on  the  toxic  effect 
associated  with  a  pesticide,  but  also  on 
the  likely  exposure  to  the  pesticide,  and 
to  afford  the  Agency  greater  flexibility 
in  making  such  determinations. 

The  proposed  changes  to  the  risk 
criteria  generated  a  number  of  varied 
comments.  Most  comments  endorsed  the 
Agency's  decision  to  change  risk  criteria 
focusing  principally  on  toxicity  data  to 
criteria  based  on  the  Agency's 
assessment  of  the  significance  of  the 
risk  presented  by  actual  or  projected 
exposure.  There  was  general  consensus 
that  the  revised  criteria  should  also 
make  the  Special  Review  process  more 
efficient  and  more  responsive  to  issues 
of  genuine  concern. 

One  comment  from  an  environmental 
group  expressed  lack  of  conviction  that 
new  criteria  are  necessary  and 
contended  that  the  Agency  did  not 
adequately  explain  why  they  are 
preferable  to  the  current  criteria  or 
provide  additional  flexibility  and 
practicality  in  determining  whether  to 
initiate  a  Special  Review. 

Several  other  comments  expressed 
concern  that  the  risk  criteria  in  the 
proposed  rule  are  too  vague,  leaving  the 
Agency  too  much  discretion  in 
determining  if  a  Special  Review  should 
be  initiated.  While  one  comment  was 
concerned  that  the  vagueness  of  the 
criteria  will  result  in  Special  Reviews 
rarely  being  initiated,  other  comments 
expressed  the  opposite  belief  that  too 
many  pesticides  will  enter  the  Special 
Review  process.  One  comment 
suggested  that  the  increased  flexibility 
resulting  from  the  substitution  of  the 
Administrator's  judgment  for  specific 
quantitative  thresholds  may  be 
perceived  as  a  way  sf  "gate-keeping," 
permitting  the  Agency  to  limit  the 
number  of  Special  Reviews  in  the  queue 


rather  than  initiating  Special  Reviews 
based  on  intrinsic  merit  and  then  setting 
priorities  for  review.  As  a  partial 
remedy  to  the  perceived  vagueness  of 
the  criteria,  several  comments  suggested 
that  certain  terms  used  to  describe  the 
criteria  be  defined  with  greater 
specificity,  such  as  "serious." 
"sufficiently,"  "significant,"  "sufficient 
magnitude."  "acceptable  level,"  and  "of 
concern." 

The  criteria  were  amended  to  afford 
the  Agency  greater  flexibility  in 
evaluating  potential  risks  and  to  enable 
the  Agency  to  concentrate  available 
resources  on  review  of  those  pesticides 
having  greater  potential  risk.  The  former 
criteria  included  in  40  CFR  162.11(a) 
required  initiation  of  the  Special  Review 
(RPAR)  process  for  any  pesticide  with 
acute  toxicity  exceeding  certain 
specified  numerical  values  or  which  had 
induced  certain  chronic  effects  at  any 
level.  The  specificity  of  these  risk 
criteria  did  not  permit  the  Agency 
adequate  discretion  to  consider  other 
factors  in  evaluating  the  significance  of 
risk,  such  as  exposure  levels  or 
population  size.  Retention  and  strict 
application  of  these  former  criteria 
could  prevent  the  Agency  from  focusing 
its  resources  on  pesticides  having  the 
most  potential  for  harm  to  the  public  or 
environment. 

In  contrast,  the  amended  criteria  will 
permit  the  Agency  to  evaluate  pesticides 
which  may  be  candidates  for  Special 
Review  on  a  case-by-case  basis,  taking 
into  account  all  pertinent  risk 
information.  The  Agency  will  be  able  to 
consider  available  information 
concerning  exposure  levels  and  the  size 
of  the  exposed  population  and  to  make 
judgments  concerning  the  weight  of  the 
evidence  when  confroned  with 
conflicting  or  ambiguous  toxicity  data. 
The  ultimate  decision  whether  to  initiate 
the  Special  Review  process  will  reflect 
the  Agency's  judgment  concerning  the 
significance  of  the  risk.  For  example,  a 
pesticide  may  induce  oncogenic  effects 
in  laboratory  animals  and  therefore 
satisfy  a  former  criterion  for  initiation  of 
Special  Review.  However,  if  the 
pesticide  is  only  weakly  oncogenic  and 
the  exposure  potential  associated  with 
registered  uses  is  low,  the  Agency  may 
determine  that  the  risk  is  not  significant 
enough  to  warrant  devoting  Agency 
resources  to  a  full-scale  Special  Review 
of  risks  and  benefits.  On  the  other  hand, 
if  the  pesticide  is  a  potent  oncogen  and/ 
or  the  exposure  associated  with  one  or 
more  uses  may  be  substantial,  the 
Agency  may  conclude  that  a 
comprehensive  analysis  of  risks  and 
benefits  is  necessary  and  initiate  a 
Special  Review. 


Some  industry  comments  expressed 
concern  that  the  Agency's  intention  to 
include  exposure  as  a  factor  in  the 
revised  risk  criteria  was  not  sufficiently 
apparent  from  the  criteria  themselves. 
Two  comments  concluded  that  some  of 
the  risk  criteria  did  not  include  an 
exposure  component  and  recommended 
that  they  be  modified  accordingly. 
Several  comments  suggested  that  the 
Agency  add  language  concerning  the 
role  of  exposure  information  in 
assessing  risk  taken  from  the  preamble 
of  the  proposed  rule  to  the  text  of  the 
final  rule.  The  Agency  believes  that  all 
of  the  proposed  criteria  would  either 
explicitly  or  implicitly  require 
consideration  of  available  exposure 
information.  Nevertheless,  in  response 
to  these  comments  and  to  clarify  the 
Agency's  intent,  the  Agency  has  added 
additional  language  to  S  154.7  providing 
that  the  Agency  will  consider  "available 
evidence  concerning  both  the  adverse 
effect  in  question  and  the  magnitude  and 
scope  of  exposure  of  humans  and 
nontarget  organisms  associated  with  use 
of  the  pesticide." 

2.  Future  Availability  of  Exposure 
Information 

Several  comments  expressed  concern 
that  the  proposed  rule  did  not 
adequately  define  the  kind  of  exposure 
data  which  the  Agency  will  use  to 
determine  if  a  Special  Review  should  be 
initiated.  Some  of  these  comments  also 
noted  that  the  Agency  has  not 
established  any  mechanism  to  insure 
that  exposure  information  will  be 
available  when  the  Special  Review 
process  is  initiated.  To  remedy  this 
situation,  comments  suggested 
amending  registration  guidelines  to 
require  submission  of  necessary 
exposure  data  during  the  registration 
process,  and  calling  in  exposure  data  for 
all  potential  Special  Review  chemicals. 

During  the  reregistration  process,  the 
Agency  may  require  pursuant  to  FIFRA 
section  3(c)(2](B}  that  registrants 
develop  and  submit  exposure  data  to 
support  continued  registration  of  any 
use.  Although  the  Agency  may  initiate  a 
Special  Review  at  any  time  it 
determines  that  a  pesticide  may  pose  a 
significant  risk,  the  Agency  expects  that 
the  majority  of  potential  Special  Review 
pesticides  will  be  identified  during  the 
Agency's  systematic  review  of 
pesticides  in  the  Registration  Standards 
process.  The  number  of  pesticides  which 
ultimately  become  Special  Review 
candidates  does  not  warrant  a  general 
requirement  that  all  applicants  and 
registrants  submit  each  category  of 
exposure  data  which  may  ultimately 
prove  useful  in  determining  whether  to 


49006    Federal  Register  /  Vol.  50.  No.  229  /  Wednesday.  November  27.  1985  /  Rules  and  RegulatJons 


initiate  a  Special  Review.  In  some 
instances,  a  registrant  may  anticipate 
the  Agency's  risk  concerns  and  develop 
and  submit  exposure  information 
pertinent  to  a  risk  determination.  If  time 
permits,  once  a  potential  candidate  for 
Special  Review  has  been  identified,  the 
Agency  may  require  registrants  ta 
submit  additional  exposure  data  for  use 
in  determining  whether  to  initiate  a 
Special  Review. 

The  types  of  data  which  the  Agency 
will  utilize  to  evaluate  exposure  depend 
on  the  nature  of  the  potential  risk.  The 
studies  used  to  evaluate  the  residues  of 
a  pesticide  and  its  metabolites  in 
agricultural  commodities  are  described 
in  the  EPA  Pesticide  Assessment 
Guidelines.  Various  subdivisions  of  the 
Guidelines  also  describe  studies  which 
the  Agency  may  require  to  assess 
exposure  resulting  from  spray  drift  or 
reentry  into  treated  areas.  Guidelines  for 
the  studies  used  to  monitor  exposure  to 
workers  involved  in  pesticide 
application  are  in  preparation,  as  are 
guidelines  for  studies  to  assess  ground 
water  contamination. 

In  suggesting  that  the  Agency  take 
additional  steps  to  ensure  future 
availability  of  exposure  information,  the 
comments  expressed  apprehension  that 
the  Agency  might  otherwise  delay 
issuance  of  a  Special  Review  and 
implementation  of  necessary  risk 
reduction  measures  pending  acquisition 
of  adequate  exposure  information.  The 
Agency  believes  that  the  submitters  of 
these  comments  may  have  misconstrued 
the  effect  of  the  Agency's  revised  risk 
criteria.  In  applying  the  revised  criteria, 
the  Agency  will  consider  pertinent 
exposure  information  when  it  is 
available,  but  vriW  not  necessarily  defer 
initiation  of  a  Special  Review  in 
instances  when  exposure  data  are  not 
available.  However,  the  Agency  would 
not  act  without  considering  potential 
exposure.  In  lieu  of  actual  exposure 
data,  the  Agency  would  use  estimates  or 
projections  of  exposure  based  on  other 
information. 

Ideally,  the  Agency's  decision 
whether  to  initiate  a  Special  Review  will 
be  based  in  part  on  actual  monitoring 
data.  When  monitoring  data  are  not 
available  or  inadequate,  the  Agency  will 
base  its  exposure  assessment  on  other 
factors.  Depending  on  the  route  of 
exposure  in  question,  the  Agency  may 
use  information  concerning 
environmental  fate,  persistence  and 
mobility,  dermal  or  gastrointestinal 
absorption,  use  volume,  use  practices, 
predicted  presence  in  the  food  chain, 
number  of  people  and  segments  of  the 
population-exposed  through  occupation, 
diet,  or  water  consumption,  and  national 


surveys  of  chemicals  present  in  human 
tissue.  In  estimating  applicator 
exposure,  the  Agency  may  also  use 
"surrogate  data."  Surrograte  data  are 
derived  from  field  studies  of  dermal  and 
inhalation  exposure  estimated  with 
application  of  similar  chemicals  or  use 
of  similar  application  methods. 

One  comment  from  an  environmental 
group  suggested  that  "surrogate 
exposure  data"  should  only  be  used  to 
raise  risk  concerns  and  that  actual 
exposure  data  for  the  pesticide  in 
question  should  be  required  to  support 
an  Agency  decision  not  to  initiate  a 
Special  Review.  The  Agency  does  not 
believe  that  the  distinction  between 
"actual"  and  "surrogate"  exposure  data 
suggested  by  the  comment  is  justified. 
The  magnitude  of  exposure  in  certian 
use  situations  may  be  largely 
independent  of  the  specific  pesticide 
used.  In  such  situations,  the  Agency 
believes  that  it  is  reasonable  to  base 
exposure  estimates  on  exposure  data 
fi-om  surrogate  studies  combined  with 
conservative  assumptions  concerning 
systemic  absoption.  In  contrast,  the 
Agency  seldom  uses  surrogate  data  for 
ecological  exposure  assessments  due  to 
the  great  complexity  of  environmental 
exposure  routes. 

3.  Definition  of  a  Validated  Test 

FIFRA  section  3(c)(8)  provides  that  a 
decision  to  initiate  a  Special  Review 
must  be  "based  on  a  validated  test  or 
other  significant  evidence  raising 
prudent  concerns  of  unreasonable 
adverse  risks  to  man  or  to  the 
environment."  The  proposed  rule 
included  definitions  of  the  terms 
"validated  test "  and  "other  significant 
evidence"  which  were  derived  from  the 
language  of  the  1978  Conference  Report 
enacting  secUon  3(c)(8).  In  the  preamble 
to  the  proposal,  the  Agency  discussed 
the  factors  which  wodd  be  considered 
by  the  Agency  in  applying  these 
definitions  and  specifically  requested 
comment  concerning  the  adequacy  of 
the  definitions. 

Comments  received  concerning  the 
proposed  definitions  of  "validated  test" 
and  "other  significant  evidence"  were 
generally  favorable.  Two  trade 
associations  and  two  registrants    » 
submitted  comments  explicitly 
supporting  the  proposed  definitions, 
describing  the  definitions  as  adequate 
and  consistent  with  congressional 
intent. 

The  proposal  defined  a  "validated 
test"  as  a  test  which  the  Agency 
determines  "to  have  been  conducted 
and  evaluated  in  a  manner  consistent 
with  accepted  scientific  procedures."  In 
the  preamble,  the  Agency  noted  that  it 
would  apply  this  definition  by 


determining  whether  a  study  was 
conducted  in  conformity  with  an 
acceptable  protocol  and  good  laboratory 
practices  and  would  permit  the  Agency 
to  make  sound  scientific  judgments.  The 
Agency  also  noted  that  a  study  would 
not  be  rejected  as  a  basis  for  initiation 
of  a  Special  Review  merely  because  it 
would  not  meet  applicable  requirements 
if  submitted  in  support  of  a  pesticide 
registration. 

One  registrant  commented  that  EPA 
should  not  allow  a  "double  standard"  by 
reljing  on  information  to  trigger  a 
Special  Review  which  would  not  satisfy 
applicable  guidelines  if  submitted  in 
support  of  registration.  In  response,  the 
Agency  notes  that  under  FIFRA.  the 
burden  of  establishing  that  a  pesticide 
satisfies  the  statutory  standard  for 
registration  rests  at  all  times  on  the 
proponent(s)  of  registration  or  continued 
registration.  See.  e.g..  Industrial  Union 
Dept.  v.  American  Petroleum  Institute. 
448  U.S.  607.  653  at  n.  61  (1980); 
Environmental  Defense  Fund  (EOF)  v. 
Environmental  Protection  Agency 
(EPA).  548  F.2d  998. 1004. 1012-1018 
(D.C.  Cir.  1976);  EDF\.  EPA  510  F.2d 
1292. 1297. 1302  (D.C.  Cir.  1975).  The 
Agency  need  not  demonstrate  that  a 
product  is  not  registrable  by  producing 
information  comparable  to  that  required 
to  support  registration.  To  be  sure. 
Congress  intended  in  enacting  section 
3(c)(8)  that  EPA  would  have  a 
resaonable  scientific  basis  for  its  risk 
concerns  prior  to  initiating  the  public 
Special  Review  process.  However,  the 
Agency  will  not  disregard  information 
which  raises  prudent  concerns  regarding 
the  risks  associated  with  a  pesticide 
merely  because  the  information  would 
not  be  considered  adequate  if  submitted 
in  support  of  registration. 

In  fact,  another  registrant  erroneously 
concluded  from  the  Agency's  general 
discussion  of  "good  laboratory 
practices"  as  a  factor  in  application  of 
the  definition  of  "validated  test"  that  the 
Agency  would  automatically  reject  as  a 
basis  for  issuance  of  a  Special  Review 
data  not  conforming  to  the  EPA  Good 
Laboratory  Practice  Standards  (GLP)  set 
forth  at  40  CFR  Part  160.  Noting  that  the 
GLP  Standards  were  only  recendy 
adopted  (in  November  1983)  and  that  a 
number  of  tests  conducted  prior  to  that 
time  may  not  strictly  conform  to  these 
Standards,  the  registrant  commented 
that  nonconforming  information  should 
be  considered  to  be  a  "validated  test"  if 
otherwise  scientifically  valid.  The 
Agency  agrees  with  this  comment. 

4.  Agency  Discretion 

Section  154.7  of  the  proposed  rule 
provided  that  the  Administrator  "may 
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conduct  B  Speew4  Review  of  a  pestici^ 
use  v^Bck  ntisfics  om  of  the  risk 
critais,Olw  commeiit  staled  Hial  this 
provision  "^^ipcaE*  t»  allow  the  Agency 
discreCiMi  m  m  •ttoBfiea  w^ere  actton 
shoald  be  manriatary"  aad  svggested 
that  "may"  be  npfaeed  wkb  "shall" 

The  camnant  baa  correctty 
interpreted  the  effect  of  the  proposed 
language.  The  Agency  believes  tJiat  it 
should  letain  diacretion  to  decide 
whether  and  when  to  initiate  a  Special 
Review.  Prior  to  initra^ing  a  Special 
Review,  H»e  Agency  mery  wish  to  confer 
with  otfier  Federal  ageiHrfes,  Stages,  or 
local  authorities  or  engage  in  farther 
factfinding.  In  Heu  of  a  Special  Review, 
the  Agency  may  elect  to  iwae  an 
immediate  notice  of  intent  to  suspend, 
cancel,  or  deay  registration,  to  issue  a 
stop  sale  order  or  take  other 
enforceBwnf  actkm,  or  to  address  the 
hazard  nt  queatioa  by  rulenakmg  or 
other  generic  adninistrative  actioa. 

For  all  of  \be  above  reesona,  the 
Agency  belteves  tbat  it  must  have 
discretion  to  deckle  whether  and  when 
to  condact  a  S)>edal  Review,  and  the 
Agency  declines  to  amend  9  1547  in  the 
manner  Miggested  by  the  comment  In 
fact,  the  Agency  has  condvded  that  the 
language  which  the  Agency  proposed  for 
§  154.21(a)  could  be  interpreted  to 
require  nsandalory  initiatioB  of  Special 
Reviews  and  this  section  has  therefore 
been  revised  to  conform  to  the  language 
of  1 154.7. 

5.  Specific  Ofteria  or  Prpposed  Criteria 

i.  Mutagenicity.  The  Agency  proposed 
a  criterion  for  mutagenicity  s^arate 
from  the  other  nonacute  toxic  effects  in 
order  to  provide  substantive  guidance  as 
to  the  general  type  of  evidence 
concerning  mutagenic  effects  wliich 
would  cause  the  Agency  to  be 
concerned.  The  previous  criterion 
indicated  that  the  Agency  woufd  initiate 
a  special  Review  for  any  pesticide 
determined  to  induce  mutagenic  effects 
"by  mulMtest  evidence."  This  old 
criterion  could  have  been  interpreted  to 
preclude  initiation  of  a  Special  Review 
based  on  only  one  mutagenic  study,  no 
matter  how  compelling,  emd  to  require  a 
Special  Review  based  on  two  or  more 
positive  mvtagenic  studies,  regar^ess  of 
the  relation  of  iie  stndies  to  ^ 
liRelihood  of  heritabte  genetic  effects  in 
humans.  The  revised  criterion 
incorporated  in  the  propoeeri  rule 
rei^ired  *^  riek  of  indwcii^  a  heritable 
genetic  eflects- in  humans"  based  either 
on  effects  found  in  one  or  more 
appropriate  test  ^slema  combined  wi^ 
evidence  that  the  sabstance  wotrid 
reach  nKmrniarian  germinal  ceHs,  or  on 
epidemiologic  or  other  evidence  of 
mutagenic  effects  in  hmiiuws. 


Several  cuiwnents  submrtted  by 
indastry  expresetd  coaeem  about  the 
content  atwfintei  pi  elation  of  the 
proposed  criterion  for  heritable  genetic 
effccls.  Twn  comments  stated  tirat  the 
term  "appropriate  test  system"  was 
ambrguotts  and  could  be  interpreted  to 
include  vaFrd  testa  of  lesser  signiffcance 
or  to  ppedode  the  Agency  from  placing 
greater  emphasis  on  certain  types  of 
tests.  One  comment  stated  that  the 
criterion  shouW  require  evidence  of  an 
effect  in  germinal  ceHs  rather  tkan  the 
mere  presence  of  the  substance  therein, 
and  qnestinned  the  consistency  of  the 
proposed  criterion  with  the  Agency's 
Proposed  Guidelines  for  Mutagenicity 
Risk  Assessment  published  in  the 
Federal  Register  of  November  23, 1984 
(49  PR  46314).  Another  comment 
questioned  the  significance  for 
assessment  of  heritable  genetic  effects 
of  epidemiologic  or  other  evidence  of 
nonheritable  mutagenic  effects  in 
humans.  To  remedy  these  problems,  one 
comment  proposed  expansion  and 
revision  of  the  proposed  criterion  and 
the  other  two  comments  favored 
incorporation  of  the  phase  "heritable 
genetic  effects"  into  the  general  criterion, 
for  other  nonacute  toxicologic  effects. 

While  tke  Agency  does  not 
necessarily  agree  with  the  comments  on 
all  of  the  scientific  isaues,  the  comments 
have  caised  valid  coaeems  about  the 
interpretation  and  applicatioa  of  the 
criterion  for  heritable  genetic  effects  aad 
its  consistency  with  the  Agency's 
proposed  mutaseaicily  sidelines. 
Rather  than  atiemptiog  to  expand  aad 
revise  Uie  criterioa  t*  address  these 
concemss.  the  Agency  has  deckled  to 
simply  incorporate  the  phrase  "heritable 
genetic  effects"  in  the  gmerai  nooacute 
toxicity  criterioa  set  fordi  at 
S  154.7(a)(2).  A*  far  the  Agency's 
ori^iaal  intenticn  to  provide  guidance 
coQceming  the  types  of  muta^otcity 
data  which  the  A^eacy  would  rely  ob  in 
deciding  to  inrtittte  a  Special  Review, 
the  Agency's  proposed  mutagenicity 
guidehnes  dtecuss  in  detail  the  scientiftc 
relevance  of  particular  types  of  date  to 
the  question  of  vrtether  a  substance 
may  cause  heiitafaie  genetic  effects. 

ii.  NoBtarget  advene  reproductive 
effects.  The  proposed  rule  included  a 
criterion  permitting  the  Agency  to 
initiate  a  Special  Review  if  use  of  a 
pesticide  may  reaidt^t  residues  in  the 
environment  of  non-target  organism  "at 
levels  which  equal  or  exceed 
concentrations  acutely  or  chronrcatly 
toxic  to  such  organisms,  or  which 
produce  adverse  reprocfoctrve  effects  in 
sudi  organisms."  One  wgrstrant 
suggested  that  the  Agency  modify  tJiis 
criterion  to  provide  that  a  Special 


Review  will  not  be  initiated  if  there  is  "a 
sufficient  margin  of  safety"^  between 
actual  or  anticipated  exposure  and  toxic 
levels.  This  suggestion  was  apparently 
predicated  on  the  commenter's 
conclusion  tirat  a  Special  Review  would 
be  triggered  by  **any  adverse  effect  in  a 
nontai^get  organism."  The  Agency  notes 
that  this  registrant  has  misconstrucfed 
the  intent  and  effect  of  the  proposed 
criterion.  However,  the  Agency  has 
added  an  additional  phrase  to  Ae 
criterion  to  clarify  its  intention  that  the 
criterion  apply  when  residues  in  the 
environment  may  be  present  '*al  levels" 
which  actually  induce  adverse 
reproductive  effects  in  nontargct 
organisms. 

iii  Endaagered  species  criteria.  The 
proposed  rule  included  two  separate 
criteria  concerning  the  impact  of 
pesticide  use  an  endangered  species. 
The  first  of  these  criteria  concerned 
threats  to  the  coulinued  existeuce  of  any 
endangered  or  threatened  species  and 
the  second  addressed  potential 
destruction  or  modificalion  ef  a 
designated  critical  habitat  for  any 
endangered  or  threatened  species. 

The  Agency  received  two  coouneats 
submitted  by  industry  coaoeming  the 
endangered  species  criteria.  One 
comment  suggested  inserting  the  word 
"significant"  before  "risk"  in  the  first 
criterion  to  allow  factors  such  as  the 
ma^tude  aad  duration  of  exposure  and 
the  size  of  the  exposed  popuietioa  to  be 
considered.  Another  commest  suggested 
that  the  second  crit«'ion  concerning 
critical  habitats  be  deleted  because  the 
first  criterioa  ia  »iequate  to  assure 
appropriate  protection  of  endai^ered 
species. 

The  Agency's  inchw«i  in  the 
proposal  of  separate  but  paralM  criteria 
reflects  the  langoage  of  the  Endsxgered 
Species  Act  of  t973.  Section  9  of  the  Act 
stales  that  the  taking  of  even  one 
member  of  an  endangered  species  of  fish 
or  wiUliir  s  prohibited.  Insertion  of  the 
word  "significant"  would  knpiy 
consideration  of  populaiion  si2e  and 
therefore  woaW  be  in  violation  of  the 
Endangered  Species  Act.  Furthermore, 
pesticide  use  which  migh^  have  an 
impact  on  the  food  source  of  an 
endangered  species  or  otherwise 
adversely  affect  a  cTTticat  habitat  r»  also 
prohibited  under  dris  Act.  The  Agency 
therefore  dechnes  to  defete  the  second 
criterion. 

iv.  Deletion  of  emergency  treatment 
criterion.  Unlike  the  prior  RPAR 
regulations,  the  proposed  rule  cfid  not 
include  a  separate  rnk  criterion' 
concerning  lack  of  an  emergency 
treatment  One  commeirt  submitted  by 
an  enviitiniueiital  group  objected  to  the 
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proposed  elimination  of  the  separate 
emergency  treatment  risk  criterion. 
Although  recognizing  that  hazards  may 
sometimes  be  controlled  through  label 
revisions,  packaging  or  application 
method  alterations,  the  conunent  stated 
that  lack  of  emergency  treatment  should 
be  explicitly  discussed  in  the  proposed 
acute  toxicity  criterion. 

The  Agency's  rationale  for  deleting 
the  criterion  concerning  lack  of  an 
emergency  treatment  was  discussed  in 
detail  in  the  preamble  of  the  proposed 
rule.  The  Agency  recognizes  that  the 
lack  of  emergency  treatment  poses  a 
potentially  signiRcant  risk  to  health. 
However,  the  Agency  believes  that  the 
risks  associated  with  the  lack  of 
emergency  treatment  are  addressed 
implicitly  in  the  risk  criterion  for  acute 
toxicity,  because  it  applies  to  all  risks  of 
serious  acute  injury  whether  or  not  they 
arise  from  lack  of  an  effective  antidote. 
Accordingly,  EPA  has  not  revised  the 
rule  to  add  a  separate  emergency 
treatment  criterion. 

V.  Separate  ground  water  criterion.  The 
preamble  to  the  proposed  rule  solicited 
comments  on  the  appropriateness  of 
establishing  a  specific  criterion  for 
ground  water  contamination  by 
pesticides  and  solicited  suggested 
language  for  such  a  criterion.  The 
Agency  is  very  concerned  about  the 
potential  hazards  presented  by  the 
contamination  of  ground  water  with 
pesticides.  Ground  water  contamination 
may  result  in  exposure  of  large 
populations  and  is  very  difficult  to  clean 
up.  Moreover,  the  detection  of  localized 
pesticide  residues  in  ground  water  may 
be  an  early  indicator  of  more 
widespread  future  contamination. 

In  recognition  of  these  factors,  the 
Agency  has  considered  adoption  of  a 
separate  ground  water  criterion  for 
initiation  of  a  Special  Review.  However, 
the  Agency  has  concluded  that  the  mere 
detection  of  a  pesticide  in  ground  water 
is  not  a  sufficient  basis  for  a  Special 
Review.  If  a  pesticide  is  found  in  groimd 
water,  the  Agency  will  evaluate  loiown 
contamination,  the  likelihood  of  more 
extensive  contamination  in  the  future, 
and  available  data  concerning 
environmental  fate  and  toxicity  before 
determining  whether  the  potential 
hazard  is  sufficient  to  initiate  a  Special 
Review.  Because  the  other  proposed  risk 
criteria  are  broad  enough  in  scope  to 
include  any  and  all  risks  associated 
with  pesticide  residues  in  ground  water, 
the  Agency  stated  in  the  preamble  to  the 
proposed  rule  its  belief  that  a  separate 
ground  water  criterion  is  not  necessary. 
Nevertheless,  the  Agency  requested  that 
the  public  comment  on  this  issue. 

The  Agency  received  11  comments 
concerning  ground  water  issues.  Nine 


registrants  and  trade  associations 
agreed  with  the  Agency  that  the  other 
proposed  criteria  provide  an  adequate 
basis  for  initiating  a  Special  Review 
concerning  ground  water  contamination, 
although  one  of  these  comments  also 
proposed  specific  language  for  a  ground 
water  criterion.  Seven  of  these 
comments  also  explicitly  endorsed  the 
Agency's  position  that  the  presence  of  a 
pesticide  in  ground  water  should  not  by 
itself  be  sufficient  to  initiate  a  Special 
Review.  One  environmental  group 
suggested  that  the  Agency  adopt  a 
criterion  providing  for  issuance  of  a 
Special  Review  if  a  pesticide  "has  been 
detected  in  ground  water  as  the  result  of 
use  in  accordance  with  the  product 
label."  The  remaining  comment  noted 
that  evaluation  of  pesticide  exposure 
resulting  from  ground  water 
contamination  involves  different 
assumptions  than  evaluation  of  other 
routes  of  exposure,  and  recommended 
that  the  Agency  evaluate  the  need  for 
and  substance  of  a  ground  water 
criterion  on  an  ongoing  basis  and  adopt 
one  later  "if  justified  by  emerging  data 
and  exposure." 

One  comment  stated  that  the  Agency 
should  issue  a  health  advisory 
concerning  permissible  levels  to  provide 
guidance  to  State  and  local  authorities 
whenever  a  pesticide  has  been  detected 
in  ground  water.  Several  comments 
suggested  that  the  Agency  use  existing 
standards  and  advisories  to  assess  the 
significance  of  the  risk  posed  by  ground 
water  contamination.  One  registrant 
stated  that  Maximum  Permissible  Levels 
in  ground  water  should  be  established 
for  all  pesticides  and  that  a  Special 
Review  should  be  initiated  "only  if  these 
levels  are  routinely  exceeded." 

The  Agency  will  from  time  to  time 
establish  Pesticide  Guidance  Levels  for 
pesticides  which  have  been  found  in 
drinking  water  and  may  do  so  for  those 
which  are  likely  to  be  found  in  drinking 
water.  These  advisory  levels  are 
intended  to  assist  State  and  local 
authorities  in  responding  to  particular 
instances  of  contamination.  They  are 
not  mandatory  or  formal  Federal 
standards.  Formal  Federal  standards  for 
pesticides  in  drinking  water  are 
established  when  the  Agency  sets 
maximum  contaminant  levels  (MCL's)  or 
recommended  maximum  contaminant 
levels  (RCML's)  pursuant  to  the 
provisions  of  the  Safc  Drinking  Water 
Act.  The  Agency  will  not  necessarily 
limit  the  initiation  of  Special  Reviews  to 
those  instances  where  guidance  levels 
or  MCL's  are  routinely  exceeded,  nor 
will  it  foreclose  the  possibility  of 
initiating  a  Special  Review  in  response 
to  a  single  Hnding  of  ground  water 
contamination.  In  each  instance,  the 


Agency  will  evaluate  all  of  the 
circumstances,  including  the  Known 
extent  of  contamination,  environmental 
fate  and  transport  data,  and  the 
toxicologic  significance  of  potential 
residues,  in  deciding  whether  or  not  a 
pesticide  poses  a  significant  risk  and 
should  be  subject  to  a  Special  Review. 

C.  Pre-Spedal  Review  Procedures 

1.  Participants  in  Pre-Special  Review 

Section  154.21  provides  for 
preliminary  notification  of  registrants 
and  applicants  when  the  Agency  has 
determined  that  the  criteria  for  issuance 
of  a  Special  Review  may  have  been  met. 
and  affords  registrants  and  applicants 
an  opportunity  to  respond  to  the 
notiHcation  prior  to  issuance  of  a 
Special  Review.  In  the  proposal,  the 
Agency  discussed  the  legislative  history 
of  FIFRA  section  3(c)(8),  which  directs 
the  Agency  to  notify  affected 
registrants  of  RPAR  concerns  by 
"private-communication,"  in  order  to 
"ameliorate  the  indictment-like 
characteristics  of  the  RPAR  process." 
The  Agency  does  not  believe  that 
Congress  intended  the  Agency  to 
involve  parties  other  than  affected 
registrants  or  applicants  in  pre-Special 
Review  discussions  or  otherwise  to 
publicize  its  risk  concerns  during  these 
discussions. 

Comments  submitted  by 
environmental  groups  did  not  object  to 
the  private  notification  concept,  so  long 
as  private  discussions  are  confined  to 
scientific  issues  rather  than  regulatory 
options  and  an  opportimity  for  comment 
is  provided  if  the  Agency  concludes  that 
a  Special  Review  is  not  necessary. 
However,  one  user  group  explicitly 
opposed  the  private  notification 
procedure  and  advocated  publication  of 
each  pre-Special  Review  notification  to 
enable  user  groups  to  approach 
registrants  and  offer  assistance  in 
defense  of  registration.  While  the 
Agency  does  not  believe  that  such  an 
approach  is  legally  permissible,  nothing 
in  section  3(c)(8)  or  the  final  rule  would 
prevent  a  registrant  from  itself  notifying 
or  seeking  assistance  from  user  groups. 

Several  registrants  submitted 
comments  supporting  the  private 
notification  procedure.  However,  two  of 
the  same  registrants  also  advocated 
public  involvement  at  other  junctures  in 
pre-Special  Review,  without  accounting 
for  the  potential  inconsistency  in  these 
positions.  For  example,  one  registrant 
first  stated  that  no  one  other  than  the 
Agency  and  the  registrant  needs  to  be    • 
involved  until  after  issuance  of  a  Special 
Review,  dnd  then  later  suggested  that 
EPA  provide  an  opportunity  for 
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"pegrstrairts.  Agpacy  penetmet,  grower 
groups,  and  the  ptiaRc  to  wodc  togetiwr" 
to  deveiep  cuk  reducikm  neaaures  to 
avert  iasaaKe  of  ■  ^lecwi  leview.  in  a 
similar  Tein.  sevcrai  regixtraiita 
suggested  tikvt  EPA  present  any  decision. 
to  initiate  a  Special  Review  to  psblic 
ECTiaw  by  tke  Scteatific  Advisory  Panel 
(SAPV 

The  A^ieacy  Goaki  coitceivabiy  devise 
scgmsotcd  pre-Special  Review 
procccbices  which  woahi  diauiiate  the 
apparent  conflict  is  these  suggestions. 
For  example,  the  Agency  oeuidpuUisk 
each  Notice  of  Special  Review  as  a 
proposal  and  subnait  it  for  puhbc 
comment  and  SAP  review  prior  to 
issuance.  HovMever.  the  Ageocy  beheves 
that  aay  benefits  of  soch  a  pceeedare 
would  be  greatly  outwei^icd  by  tke 
additional  delay  and  expeiuiiture  of 
Agency  resources.  The  Agency  agrees 
with  one  comment  that  expressed 
concern  that  pre-Speciai  Review  could 
becotoe  "o\'erly  elaborate"  and 
reduiulant  with  the  Special  Review 
itself. 

The  Agency  believes  that  pre-Special 
Review  tiuist  be  bmited  in  scope  and 
duration.  The  basic  purpose  of  the 
private  notificatioB  procedure  is  to 
apprise  the  affected  registrant  of  the 
Agency's  risk  concerns  and  the 
substantive  rationale  for  those  coDcerns 
and  afford  the  registrant  reasonable 
opportunity  to  clarify  the  evidence  or 
dispute  the  Agency's  scientific 
conclusions.  This  consultation  is  not 
intended  to  be  comparable  in  scope  to 
the  full  Special  Review  process  wliich 
may  follow. 

2.  Timing  of  Regjstraat  Resposse 

The  proposed  rafe  provided  for  a  36- 
day  comment  period  following 
preliminary  notffieation  to  alfow 
registeants  and  applicants  to  prepare 
and  subnrft  a  writfen  rMponse.  Although 
one  environmental  group  endorsed  this 
provision,  several  indostry  coBiiiients 
stated  thwt  30  days  is  not  enough  time  to 
prepare  s  response.  Variww  cowmerrts 
proposed  that  the  Agency  msteed  afford 
registrants  "no*  tess  than"  30  days,  60 
days,  or  90  days. 

Ibiast  comments  appeared  to  interpret 
the  W-daj  pnsviaian  as  iaiposiof  a  strict 
deaifline  £or  riaiwi^it  Under  this 
provision,  the  A^encjr  is  act  rcqarred  to 
wait  raoretliaa  30  dttjs  before  makntg  a 
decisioB.  Howercr,  this  provtsisKi  wooid 
not  prevent  the  Agency  &o(n  af£ordtng  a 
registrant  more  tine  in  appropriate 
circunnlaaGc&  br  fctct.  one  comaKnt 
expressed  c(hkcxs  aboat  the  possibility 
of  lengthy  pre-Spedak  Review  periods 
and  leaBnaieaded  that  the  Agency 
incJaili.  in  tlae  ratr  a  pntvisien  reqasiag 
the  Ahbocv'  Is  bihtw  a  notice  for 


puUicaftion  in  (Ike  Fedarat  Kaj^'stm  and 
open  the  docket  for  pHi>iic  review  ff 
more  Ana  1  year  has  elapsed  since 
pstteiaiiwM'y  ootificalian  wMiout  a 
decision.  The  Agency  has  no  intention  of 
permittiBg  ttte  pre-Speciat  Review 
process  to  becooie  dus  probvcted. 

Tke  Agency  bekeves  tint  3*  days 
shoidd  provide  safficient  taae  in  mcsf 
instances  fior  regiatraots  ta  prepare  an 
apprapn^  response.  Aceoedingiy,.  tile 
Ayencj  kOB  Bot  reriaed  the  as-day 
comncnt  opfiortiiDity  pcovisioo.  hi  those 
instances  where  a  regiatraat  can 
demonstrate  a  legitimate  need  for 
additional  time,  the  provision  does  not 
piescul  the  Ageacf  from  granting  on 
appropriate 


3.  Benefits  in  Pre-Special  Review 

The  tradttiosal  purpose  of  the  Special 
Review  process  has  been  to  identify 
pesticidfis  which  may  pose  substantial 
risks  and  then  to  conduct  an  intensive 
evaluation  of  baft  risks  and  benefi^ts. 
The  Agency  has  only  limited  resonxces 
available  for  intensive  scientific 
analysis  and  rreeds  to  estabfish 
priorities  by  identifying  and  adcfressing 
the  most  aerfons  risks  first.  The 
proposed  rufe  reflected  Ais  basic 
concept. 

Althongh  t^  Agency  does  not 
presently  consider  benefits  information 
in  maknig  its  decision  whether  or  not  to 
issue  a  Notice  of  Special  Review, 
inclusion  of  benefits  in  the  pre-Special 
Review  determination  might  in  some 
instances  enable  the  Agency  to  make  a 
determination  that  the  benefits  of 
continued  irae  are  sufficiently  large  to 
outweigh  any  conceivable  risk.  In  such 
instances,  consideration  of  benefits- 
wouH  avert  issuance  of  an  nmrecessary 
Special  Review.  Ahhoogh  the  Agency 
had  concerns  afjout  including  benefits  in 
the  pre-Speeial  Review  process,  the 
Agency  decided  to  request  comments  on 
the  utility  and  practicality  of  such  a 
procedure. 

Comments  received  from  imfastry 
generally  favored  inclading  benefits 
analysis  in  pre-Special  Review.  Some  of 
these  comments  qualified  their 
endorsemeirt  by  indicating  that  benefits 
information  shoeki  be  considered  when 
"readily  ava>ilable"  or  when  "adequate 
data  are  available."  One  registrant 
urgad  that  the  Agency  provide  for 
"fiexttrflfty"  bat  not  be  "oiiligated"  to 
consider  benefits  informatioR.  bi 
contrast,  comments  by  environmental 
groups  expressed  iUiiing  opposition  to 
inclusion  of  benefits  in  the  pre-Specia4 
Review  delermina'tion.  These  comments 
stressed  theresultant  delays  in  rssiranee 
of  a  Special  Review  and  tlie  Htdy 
inadequacy  of  the  information 
concerning  boA  hCTiefits  snd  risks 


which  would  be  available  to  the  Agency 
at  this  stage  of  the  process. 

The  Agency  hss  care&Ily  evaluated 
alT  of  the  comments  received  concerning 
the  benefits  issue.  Although  the  Agency 
appreciates  the  hiterest  of  some 
comments  in  incorporating  benefits  in 
the  pre-5pecial  Review  process,  the 
Agency  has  nevertheless  concluded  that 
there  are  compelling  reasons  not  to 
adopt  this  approach.  Some  sort  of 
determination  that  a  pesticide  poses  a 
potentially  significant  risk  would  still  be 
necessary.  Otherwise,  a  Special  Review 
would  have  to  be  started  on  each  of  the 
many  pesticides  which  p«se  relatlvefy 
modest  potential  risks  but  may  also 
have  minimal  benefits.  Consideration  of 
benefits  in  pre-Special  Review  could 
require  that  this  necessary  risk 
determination  be  made  an  earliei  stage 
in  the  process,  creating  a  sort  of  pse- 
Special  Review.  The  Agency  shares  the 
concern  expressed  in  some  comments 
that  pre-Special  Review  coidd  become 
too  elaborate  and  eone  tfr  resemMe  the 
Special  Review  process  itself. 

Given  the  eoas^aints  imposed  by 
section  3{eK&).  the  Agency  wodd  be 
unable  to  consult  during  pre-Special 
Re\'iew  with  users  and  other  non- 
registrants  from  whom  it  often  receives 
significant  benefits  informatioa.  The 
available  information  conceroiqg  risk 
may  also  be  insolficieid  aA  the  tiaie  that 
a  potentially  significant  risk  casicem  i» 
first  identified  to  permit  any  meanii^ftd 
balancing  of  risks  and  tienefits.  Final^, 
and  perteps  mast  significantly. 
e?q»ansian  of  pre-Spedal  Review  to 
accommodate  feirmal  coosideration  of 
benefits  infonnaticn  would  place  further 
danands  on  Agency  resources,  with 
relatively  hmited  prospects  for 
subsequent  resource  savings,  and  could 
considerabt>'  delay  Ike  initiating  sf 
many  Special  Reviews. 

4.  Discussion  of  Risk  Reduction 
Measures 

Several  industry  comments  expressed 

an  interest  in  discussions  of  potential 
risk  reduction  measares  during  the 
priva<e  pre-Speciat  Review  comment 
period  as  a  means  of  averting  issuance 
of  a  Special  Review.  One  registrant 
safgested  that  tfie  proposal  be  revised 
to  accommodate  expficitiy  this 
possibility.  In  contrast,  one 
environmental  gronp  stated  its 
opposition  to  any  "discussion  and 
deveJopment  of  reguPatorj'  options  in  the 
non-pnWic  pre-Special  Review  stage." 

Sectian  t54^7{d!]  of  the  role  states 
that  registrants  may  propose  voluntary 
changes  in  the  terms  and  conditions  of 
registration  after  issuance  of  a  Speciaf 
Review,  and  §  15*.31(a)f2)  expficitfy 
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accommodates  the  possibility  that  the 
Agency  may  consider  such  changes  a 
satisfactory  basis  for  conclusion  of  the 
Special  Review.  The  rule  neither  makes 
provision  for,  nor  precludes  submission 
of  proposed  risk  reduction  measures  in 
response  to  a  pre-Special  Review 
notification.  In  practice,  there  may  be 
some  instances  where  a  registrant 
proposes  changes  in  his  registration,  in 
response  to  a  preliminary  notiflcation, 
which  cause  the  Agency  to  reconsider 
issuance  of  a  Special  Review  (e.g., 
elimination  of  a  particular  use  or  use 
practice  which  is  the  principal  basis  for 
the  Agency's  risk  concerns).  However, 
the  Agency  wishes  to  reemphasize  its 
basic  position,  as  stated  above,  that  pre- 
Special  Review  discussions  should  be 
limited  in  scope  and  duration,  and  the 
Agency  does  not  expect  to  routinely  use 
the  pre-Special  for  discussion  of 
regulatory  measures  to  reduce  potential 
risks. 

5.  Publication  of  Proposed  Decision  Not 
To  Initiate  Special  Review 

Preliminary  notification  under  §  154.21 
is  intended  to  afford  the  registrant  a 
private  opportunity  to  persuade  the 
Agency  that  the  pesticide  in  question 
does  not  satisfy  the  criteria  for  issuance 
of  a  Special  Review.  Because  the  public 
is  excluded  from  this  private  notification 
process,  the  Agency  included  in  the 
proposal  a  section  providing  that  the 
Agency  will  issue  for  publication  in  the 
Federal  Register  a  proposed  decision  not 
to  initiate  a  Special  Review  and  provide 
an  opportunity  for  public  comment 
before  deciding  not  to  initiate  a  Special 
Review  following  preliminary 
notification.  The  Agency  also 
specifically  requested  comments  on  the 
necessity  for  the  desirability  of  this 
provision. 

The  comments  received  generally 
supported  this  provision.  Environmental 
groups  strongly  supported  it.  Two 
registrants  opposed  the  provision  on  the 
grounds  that  it  would  "cause  undue 
public  concern"  or  "potential  harm"  in 
the  marketplace.  However,  a  trade 
association  and  other  registrants 
supported  the  provision  on  the  basis 
that  it  "would  clarify  the  record  and  put 
relevant  issues  to  rest."  The  Agency 
agrees  with  the  latter  comments  and  has 
retained  the  provision. 

As  part  of  a  September  19, 1984 
settlement  agreement  between  the 
parties  in  NRDC  and  AFL-CIO  v.  EPA. 
et  al..  Civil  No.  83-1509,  U.S.  District 
Court  for  the  District  of  Columbia,  the 
Agency  agreed  to  propose  language 
providing  that  a  proposed  decision  not 
to  start  a  Special  Review  published 
pursuant  to  S  154.23  would  "include  a 
description  of  the  concerns  which  were 


the  original  basis  for  placement  of  the 
pesticide  in  pre-RPAR  status  and  the 
Agency's  rationale  for  its  proposed 
decision."  The  proposed  rule  stated  only 
that  the  proposed  decision  would 
include  the  Agency's  "supporting 
reasons."  One  of  the  parties  to  the 
settlement  agreement  reguested  in  its 
comments  that  the  Agency  utilize  the 
language  in  the  agreement.  Since  this 
language  is  more  specific  and  is  fully 
consistent  with  the  Agency's  intentions 
in  the  proposal,  the  Agency  has  revised 
§  154.23  accordingly. 

D.  Special  Review  Procedures 

1.  Issuance  of  Notice  of  Special  Review 
Before  Notice  of  Preliminary 
Determination 

The  preamble  to  the  proposed  rule 
posed  the  question,  "Should  the  Agency 
omit  the  Notice  of  Special  Review  and, 
instead,  make  the  first  public  notice  the 
Notice  of  Preliminary  Determination?" 
The  Agency  pointed  out  that  issuance  of 
a  Notice  of  Special  Review  may  raise 
public  concerns  over  the  continued  use 
of  a  pesticide  before  the  Agency  has 
determined  what  actions,  if  any,  are 
necessary  to  reduce  the  risks.  On  the 
other  hand,  issuance  of  a  Notice  of 
Special  Review  provides  an  opportimity 
for  the  submission  to  the  Agency  of 
important  decisionmaking  information 
and  may  conserve  Agency  resources  if 
the  Agency's  concerns  are  resolved 
through  voluntary  actions  by  affected 
registrants. 

Nine  comments  responding  to  this 
question  supported  continuing  the 
issuance  of  a  Notice  of  Special  Review 
as  the  first  public  notice.  Increased 
opportunity  for  public  participation  was 
the  reason  cited  most  frequently  for 
favoring  the  Notice  of  Special  Review. 
Ib  addition,  environmental  groups 
supported  the  Notice  of  Special  Review 
because  it  provides  earlier  public 
notification  of  potential  hazards.  Some 
registrants  supported  it  because  it 
enhances  the  opportunity  for  registrants 
to  identify  and  propose  voluntary  risk 
reduction  measures. 

One  registrant  noted  that  the  Notice 
of  Special  Review  may  raise  public 
concerns  about  continued  use  of  a 
pesticide  which  may  ultimately  be 
determined  to  be  of  little  or  no  risk.  The 
commenter  suggested  that  the  Agency 
privately  notify  "the  manufacturers"  in 
lieu  of  publication  of  a  Notice  of  Special 
Review  and  then  move  to  public 
notification  of  Preliminary 
Determination  if  further  action  is 
warranted. 

The  preliminary  notification 
procedure  set  forth  in  §  154.21  already 
affords  the  registrant  a  private 


opportunity  to  dispute  the  Agency's  risk 
rationale.  Since  the  Agency  does  not 
believe  it  would  be  appropriate  to 
exclude  the  public  deliberately  from  any 
subsequent  discussion  of  regulatory 
options,  a  second  private  notification 
would  serve  no  useful  purpose. 

In  general,  the  Agency  agrees  with  the 
preponderance  of  the  comments  that 
there  are  sound  reasons  for  issuance  of 
a  Notice  of  Special  Review  and  has 
therefore  retained  this  procedure  in  the 
final  rule.  However,  the  Agency  also 
believes  that  there  will  be 
circumstances  where  the  advantages  of 
early  public  notification  and 
participation  are  outweighed  by  the 
need  for  expedited  action  to  abate 
hazards.  Accordingly,  the  Agency  has 
also  retained  §  154.34.  which  provides 
that  the  Agency  may  elect  to  issue  a 
simultaneous  Notice  of  Special  Review 
and  Notice  of  Preliminary 
Determination.  If  the  Agency  utilizes 
this  expedited  procedure,  the  Agency 
will  open  the  pre-Special  Review  docket 
for  public  inspection  no  more  than  3 
months  after  private  notification  of  the 
registrants  pursuant  to  §  154.21(aj. 

2.  Expedited  Procedures 

The  proposed  rule  set  forth  in  S  154.34 
certain  procedures  which  the  Agency 
could  utilize  to  expedite  administrative 
action. 

The  proposed  provision  gave  the 
Agency  discretion  to  issue  a 
simultaneous  Notice  of  Special  Review 
and  a  Notice  of  Preliminary 
Determination.  The  proposal  also 
recognized  the  Agency's  statutory 
authority  to  initiate  cancellation, 
suspension,  or  denial  proceedings 
concerning  a  pesticide  or  any  of  its  uses 
without  first  conducting  a  Special 
Review.  In  the  preamble  to  the  proposal, 
the  Agency  indicated  that  it  was 
"specifically  interested  in  receiving 
comments  on  the  extent  to  which  it 
should  be  free  to  deviate  in  other  ways 
from  the  procedures  set  forth  in  this 
proposed  regulation." 

A  registrant  and  a  user  group 
commented  on  this  provision.  The 
registrant  stated  that  it  has  no  objection 
to  the  proposed  expedited  procedures. 
The  user  group  restated  its  request  that 
it  be  given  the  earliest  possible 
notification  of  the  Agency's  intention  to 
initiate  the  Special  Review  process.  As 
discussed  above,  the  Agency  does  not 
believe  that  it  is  consistent  with  the 
legislative  history  of  FIFRA  section 
3(c](8)  to  publicize  immediately  its 
decision  to  notify  registrants  and 
applicants  pursuant  to  S  154.21  that  it 
may  initiate  a  Special  Review.  In  order 
to  ensure  that  the  public  is  not  excluded 
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from  the  Special  Review  process  itself, 
the  Agency  will  generally  make  the 
docket  for  pre-Special  Review  available 
for  inspection  promptly  when  it  decides 
to  issue  a  simultaneous  Notice  of 
Special  Review  and  Preliminary 
Determination.  Moreover,  S  154.34 
provides  that  the  Agency  must  make  the 
docket  available  no  more  than  3  months 
after  preliminary  notification  of  the 
registrant  if  the  Agency  decides  to  issue 
a  simultaneous  notice. 

Special  Review  can  be  a  time- 
consuming  process  and  the  Agency 
believes  there  will  be  situations  where 
the  public  interest  in  expeditious  action 
to  abate  hazards  will  outweigh  the 
advantages  of  conducting  a  full  Special 
Review.  For  this  reason,  the  Agency  has 
retained  the  language  in  §  154.34 
permitting  the  Agency  to  initiate 
cancellation,  suspension,  or  denial 
proceedings  without  conducting  any 
Special  Review.  For  the  same  reason, 
the  Agency  believes  that  it  should  be 
able  to  initiate  cancellation,  suspension, 
or  denial  proceedings  in  instances 
where  only  a  Notice  of  Special  Review 
has  been  issued.  Although  the  abihty  of 
the  Agency  to  initiate  cancellation, 
suspension,  or  denial  proceedings  at  any 
time  follows  logically  from  the  provision 
permitting  the  Agency  to  avoid  the 
Special  Review  process  in  its  entirety, 
the  proposed  rule  did  not  make  explicit 
provision  for  this  option.  Section  154.34 
of  the  final  rule  has  been  revised 
accordingly.  The  Agency  notes  that  in 
those  instances  where  the  Agency  elects 
to  initiate  cancellation  proceedings 
without  conducting  all  or  part  of  a 
Special  Review,  interested  parties 
would  still  have  an  opportunity  to 
comment  on  the  Agency's  decision  in 
the  context  of  public  review  of  the 
notice  of  intent  by  the  Scientific 
Advisory  Panel. 

3.  Submission  of  Notice  of  Final 
Determination  to  SAP 

One  trade  association  noted  that  the 
proposed  rule  provided  for  referral  of  a 
proposed  cancellation  action  to  USDA 
and  SAP  at  only  a  single  point  in  the 
Special  Review  process.  This  comment 
argued  that  Agency  referral  of  the 
preliminary  determination  to  USDA  and 
SAP  does  not  constitute  adequate 
compliance  with  the  referral 
requirements  of  the  statute,  and  claimed 
that  FIFRA  requires  referral  of  the  final 
Notice  of  Intent  to  Cancel  to  both  USDA 
and  SAP  before  it  can  be  issued.  The 
comment  urged  the  Agency  to  include  a 
second  referral  step  in  the  Special 
Review  regulations  to  require  review  of 
the  final  Notice  of  Intent  to  Cancel  by 
USDA  and  SAP  before  it  is  issued.  The 
Agency  does  not  agree  that  the  statute 


requires  review  of  the  final  Notice  of 
Intent  to  Cancel  by  USDA  and  SAP. 
EPA  believes  that  referral  of  the 
preliminary  determination,  including  a 
proposed  form  of  the  Notice  of  Intent  to 
Cancel,  generally  will  suffice. 

FIFRA  section  6(b)  requires  the 
Agency  to  solicit  the  comments  of  USDA 
on  a  proposal  to  cancel  the  registration 
of  a  pesticide  before  it  issues  a 
cancellation  notice.  FTFRA  section  25(d) 
requires  the  Agency  to  solicit  the 
comments  of  the  SAP  at  the  same  time  it 
seeks  comments  from  USDA.  By  its  very 
nature,  the  document  to  be  referred  to 
USDA  and  SAP  cannot  be  an  actual 
Notice  of  Intent  to  Cancel.  Such  a  notice 
cannot  be  properly  issued  for  at  least  30 
days  after  the  referral  takes  place  (or  60 
days  if  comments  are  received)  and 
must  contain  USDA's  and  SAFs 
comments  on  the  proposed  cancellation. 
if  any.  as  well  as  the  Agency's  response 
to  those  comments.  Thus,  any  notice 
referred  to  USDA  and  SAP  must  be 
preliminary  and  may  merely  propose 
action  to  be  taken.  Recognizing  this,  the 
Agency  has  consistently  referred  to 
USDA  and  SAP  documents  accurately 
stating  that  they  are  preliminary 
determinations,  rather  than  stating  that 
they  are  legally  effective  final  notices.  If 
the  substance  of  a  final  decision  has 
been  referred  to  SAP  and  USDA.  or  if  a 
final  decision  is  a  logical  outgrowth  of 
what  was  referred  to  and  the  comments 
received  from  USDA  and  SAP.  the 
Agency  does  not  beheve  any  further 
referral  is  needed. 

The  procedures  set  forth  in  the 
proposal  give  SAP  and  USDA  an 
opportunity  to  comment  on  and 
influence  proposed  cancellation 
decisions  at  the  most  meaningful  stage 
in  the  process,  rather  than  waiting  until 
the  end  of  the  Special  Review  process. 
Moreover,  the  proposed  procedure  is 
consistent  with  the  statute,  which  does 
not  require  that  the  proposed 
cancellation  action  be  referred  to  USDA 
and  SAP  for  comment  only  60  days 
before  it  is  issued.  Rather,  the  60-day 
period  is  the  minimum  required,  and  the 
Agency  is  hee  to  refer  the  proposal  to 
USDA  and  SAP  at  an  earlier  point  in  the 
decisionmaking  process  when  their 
comments  and  recommendations  can  be 
considered  fully  and  incorporated  into 
the  final  cancellation  decision  without 
undue  disruption. 

Since  the  statute  does  not  require  it, 
the  Agency  is  not  willing  routinely  to 
refer  cancellation  proposals  to  USDA 
and  SAP  for  multiple  rounds  of 
comment.  The  referral  process  is 
complex  and  resource-intensive  for  all 
concerned.  Moreover,  multiple  referrals 
could  delay  implementation  of 


necessary  risk  reduction  measures. 
Accordingly,  if  the  Agency  were  to 
accept  the  comment's  position,  the 
substantive  advantages  of  early  referral 
to  USDA  and  SAP  would  be  lost. 

The  Agency  believes  that  referral  of 
the  proposed  cancellation  action  at  the 
preliminary  determination  stage  fully 
satisfies  all  statutory  requirements. 
Accordingly,  the  Agency  has  retained 
the  proposed  referral  procedures  in  this 
final  rule. 

4.  Petition  to  Initiate  Specia^  Review 

The  proposed  rule  included  a 
provision  at  §  154.10  stating  that  "The 
Administrator  may  evaluate  a  pesticide 
under  the  criteria  of  S  154.7  either  on  his 
own  initiative,  or  at  the  suggestion  of 
any  interested  person."  Two  industry 
comments  argued  that  the  language  of 
this  section  is  too  "casual"  or  "vague" 
and  that  an  interested  person  should  be 
required  to  submit  a  written  petition 
with  supporting  evidence. 

The  sole  intention  of  this  section  is  to 
estabUsb  clearly  that  the  Agency  may 
decide  to  evaluate  a  pesticide  for 
possible  Special  Review  in  response  to 
any  communication  from  a  person 
outside  the  Agency.  It  is  not  intended  to 
place  restrictions  on  the  form  such  a 
communication  may  take  or  to  create 
any  substantive  rights  with  respect  to 
subsequent  Agenty  actions.  The  Agency 
notes  that  it  would  probably  be 
necessary  for  a  petition  to  be  submitted 
formally  in  writing  with  supporting 
evidence  if  the  petitioner  wishes  to 
create  an  appropriate  record  for 
subsequent  review. 

5.  Deadlines 

In  the  preamble  of  the  proposed  rule, 
the  Agency  solicited  comments  on 
whether  the  Special  Review  process  is 
the  best  administrative  means  of 
reviewing  pesticides  which  pose  special 
risk  concerns.  To  determine  whether 
some  other  administrative  mechanism 
should  be  considered  as  an  alternative 
to  the  current  process,  the  Agency  asked 
if  the  Special  Review  process  is  a  fair, 
effective,  and  expeditious  procedure  for 
the  review  of  pesticides. 

Comments  generally  agreed  that  the 
Special  Review  process  is  designed  to 
be  fair  and  effective.  There  were  no 
substantive  proposals  for  another 
mechanism  as  an  alternative  to  the 
current  process.  Several  comments 
suggested  that  the  process  would  be 
more  expeditious  if  additional  time 
limits  were  set  for  certain  portions  of  the 
Special  Review  process.  In  particular, 
some  comments  suggested  diat  time 
frames  be  established  for  action  by  the 
Agency.  One  comment  also  suggested 
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that  the  Agency  impose  specific 
deadlines  for  public  comment  on  the 
Notice  of  Special  Review  and  the  Notice 
of  Preliminary  Determination. 

Another  comment  stated  that  it  is  not 
desirable  for  the  Agency  to  sacrifice 
thoroughness  in  order  to  meet  deadlines. 
The  Agency  strongly  agrees  with  this 
comment.  The  Agency  seeks  to  conduct 
Special  Reviews  expeditiously,  but  not 
at  the  cost  of  sacrificing  scientifically 
sound  regulatory  decisions.  The  time 
required  for  the  Agency  to  complete  a 
particular  Special  Review  is  influenced 
by  factors  which  are  unique  for  each 
pesticide.  These  factors  include,  but  are 
not  limited  to,  the  number  and  nature  of 
use  sites  and  application  methods,  the 
nature  of  the  risks  of  concern,  and  the 
completeness  of  the  data  bases  which 
may  be  required  for  the  Agency  to  make 
a  final  regulatory  judgment. 

Mandatory  deadlines  for  Agency 
review  would  unduly  reduce  the 
Agency's  flexibility  in  administering  the 
Special  Review  process.  The  Agency 
would  be  constrained  in  setting  rational 
priorities  for  its  resources  and  in  its 
ability  to  redirect  its  focus  to  emerging 
problems.  The  Agency  might  have  to 
consider  deferring  issuance  of  some 
Special  Reviews.  As  noted  above,  one 
comment  stated  that  this  sort  of  "gate- 
keeping" would  damage  the  credibility 
of  the  process.  Therefore,  the  Agency 
declines  to  establish  by  rule  specific 
deadlines  for  Agency  action.  As  for 
deadlines  for  comment,  the  Agency 
prefers  to  select  appropriate  time  limits 
for  comment  on  each  Special  Review 
determination  on  a  case-by-case  basis. 

E.  Scope  of  Special  Review 

1.  New  Active  Ingredients 

In  its  proposal,  the  Agency  requested 
comments  on  two  issues  involving  the 
relationship  between  applications  for 
registration  of  products  containing  new 
active  ingredients  and  the  Special 
Review  process.  These  were:  (1) 
Whether  and  under  whai  circumstances 
the  Agency  should  register  a  new  active 
ingredient  during  the  pendency  of 
Special  Review,  and  (2)  whether  the 
Agency  should  omit  the  Notice  of 
Special  Review  and  go  directly  to  a 
Notice  of  Preliminary  Determination  for 
new  active  ingredients. 

Rather  than  directly  addressing  these 
two  questions,  a  number  of  conmients 
instead  questioned  whether  Special 
Review  should  be  applied  to  new  active 
ingredients  at  all.  Some  industry 
representatives  expressed  concerns 
about  the  adverse  economic  impact  if 
potential  risks  are  disclosed  prior  to 
registration  and  delays  attributable  to 
Special  Review  procedures.  Although 


these  comments  appeared  to  recognize 
that  a  detailed  evaluation  of  risks  and 
benefits  would  be  necessary  in 
instances  where  new  active  ingredients 
may  pose  significant  risks,  they 
questioned  the  need  for  a  public  Special 
Review  in  circumstances  where  the 
pesticide  is  not  registered  and  the  public 
is  not  currently  exposed.  Rather  than  a 
Special  Review,  these  comments 
suggested  that  risk  concerns  about  new 
active  ingredients  could  be  addressed  as 
part  of  the  "registration  process."  In 
contrast  an  environmental  group 
commented  that  new  active  ingredients 
should  be  subjected  to  the  same  Special 
Review  procedure  as  existing  pesticides. 

In  addition  to  providing  timely 
information  to  the  public  concerning 
potential  hazards,  Special  Review  is 
also  intended  as  a  vehicle  for  public 
participation  in  regulatory  decisions.  If 
the  Agency  were  to  address  its  risk 
concerns  for  new  active  ingredients  in 
the  context  of  the  "registration  process," 
this  could  effectively  exclude  the  public 
from  the  Agency's  decisionmaking 
process.  In  instances  where  a  new 
pesticide  does  not  appear  to  pose 
significant  risk  concerns  and  the 
applicant  has  requested  that  data 
submitted  in  support  of  his  application 
be  received  and  maintained  in 
confidence,  the  Agency  generally  does 
not  disclose  such  data  until  after  the 
product  has  been  registered. 
Accordingly,  the  procedures  utilized  by 
the  Agency  to  process  an  application  for 
registration  of  a  new  active  ingredient 
do  not  normally  provide  for  substantial 
public  participation. 

One  industry  trade  association 
suggested  that  the  Agency  invite  pubUc 
participation  at  the  time  that  the  Agency 
issues  for  publication  a  notice  that  it  has 
received  an  application  for  registration 
of  a  new  active  ingredient  pursuant  to 
FIFRA  section  3(c)(4)  or  when  it  issues 
for  publication  a  notice  that  such  an 
application  has  been  approved  pursuant 
to  40  CFR  162.7(d)(3).  However,  neither 
of  these  suggestions  offers  any 
opportunity  for  meaningful  public 
involvement.  At  the  time  the  initial 
notice  of  application  is  pabhshed.  the 
Agency  has  not  had  an  opportunity  to 
evaluate  supporting  data  and  thus  could 
not  provide  any  useful  information 
concerning  potential  risk  concerns. 
Moreover,  it  should  be  readily  apparent 
that  permitting  public  comment  after  the 
Agency  has  already  registered  a  product 
does  not  provide  for  public  participation 
in  the  Agency's  decisionmaking  process. 

The  Special  Review  process  provides 
an  appropriate  vehicle  for  public 
involvement  in  difficult  risk-benefit 
decisions  concerning  new  pesticides.  In 
some  instances  the  Agency  may  simply 


elect  to  deny  an  apphcation  for 
registration  of  a  new  active  ingredient 
without  conducting  a  Special  Review, 
and  the  public  will  be  afforded  an 
opportunity  to  participate  if  the 
applicant  requests  a  denial  hearing 
pursuant  to  section  3(c)(6).  New  active 
ingredients  will  be  most  often  placed  in 
Special  Review  in  instances  where  the 
Agency  has  determined  that  the 
pesticide  may  pose  a  significant  risk  as 
defined  in  §  154.7  but  has  not  yet 
determined  whether  or  not  to  deny 
registration.  Of  course,  if  an  applicant 
for  registration  of  a  new  pesticide 
receives  preliminary  notification  that 
the  Agency  is  contemplating  Special 
Review,  the  applicant  will  have  the 
option  of  withdrawing  his  application 
pending  development  and  submission  of 
additional  supporting  data. 

No  comments  were  received 
supporting  the  Agency's  suggestion  that 
a  new  product  might  sometimes  be 
registered  despite  unresolved  Special 
Review  issues,  and  several  comments 
explicity  opposed  the  concept.  One 
registrant  suggested  that  the  Agency 
could  instead  use  an  emergency 
exemption  pursuant  to  FIFRA  section  18 
in  sufficiently  compelling  circumstances. 
Although  the  rule  do^s  not  explicitly 
prohibit  the  Agency  from  registering  a 
product  with  unresolved  risk  concerns, 
the  Agency  will  generally  be  reluctant  to 
take  any  action  which  would  permit  use 
of  a  product  before  the  Agency  has 
completed  its  evaluation  of  potential 
hazards. 

Comments  received  in  response  to  the 
Agency's  suggestion  that  it  might 
eliminate  the  Notice  of  Special  Review 
for  new  active  ingredients  and  proceed 
directly  to  a  Notice  of  Preliminary 
Determination  were  supportive.  An 
environmental  group  commented  that 
the  Agency  should  have  discretion  to 
begin  with  the  Notice  of  Preliminary 
Determination,  because  public 
notification  is  less  important  when  there 
is  no  human  or  environmental  exposure. 
One  registant  took  the  position  that  new 
active  ingredients  should  not  be  subject 
to  Special  Review,  but  added  that  a 
Notice  of  Preliminary  Determination 
should  be  sufficient  in  any  event  "since 
there  is  no  use  experience  or  data  to 
draw  on  from  the  pubhc  sector."  As 
noted  above,  the  Agency  has  retained  in 
the  final  rule  the  provision  that  affords 
the  Agency  discretion  to  combine  the 
Notice  of  Special  review  and  the  Notice 
of  Preliminary  Determination  in 
appropriate  circumstances.  The  Agency 
is  particularly  likely  to  utilize  this 
expedited  procedure  for  new  active 
ingredients. 
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2.  Consideration  of  Alternatives 

The  Agency  stated  in  the  preamble  to 
the  proposed  rule  that  it  will  generally 
attempt  during  Special  Review  to 
evaluate  the  risks  and  benefits  of 
alternatives  when  necessary 
information  is  available  and  the 
analysis  of  alternatives  can  be 
completed  in  a  timely  fashion.  The 
Agency  also  noted  that  information  on 
alternatives  will  be  more  readily 
available  in  the  future  because  Special 
Reviews  will  often  arise  out  of 
preparation  of  Registration  Standards 
and  Registration  Standards  will  be 
scheduled  by  use  category  pursuant  to 
the  "cluster  concept" 

One  comment  suggested  that  the 
proposed  rule  be  revised  to  include 
explicitly  the  authority  to  evaluate 
alternatives.  The  Agency  does  not 
understand  why  that  person  thought 
such  explicit  authority  is  necessary 
unless  he  was  assuming  that  alternative 
pesticides  would  thereby  be  themselves 
placed  in  Special  Review.  The  Agency 
does  not  intend  to  put  alternative 
pesticides  in  Special  Review  unless  such 
pesticides  themselves  pose  risk 
concerns  sufficient  to  meet  the    - 
applicable  criteria.  Furthermore,  the 
Agency  believes  that  it  has  full  authority 
otherwise  to  consider  the  risks  and 
benefits  of  all  alternatives  during 
Special  Review  of  a  particular  pesticide. 

One  comment  suggested  that  the 
Agency  revise  the  rule  to  include  "a 
requirement  that  available  alternatives 
will  be  considered  in  the  Special  Review 
process,  where  doing  so  will  not  delay 
unreasonably  the  implementation  of  risk 
reduction  measures."  In  contrast, 
another  conunent  noted  that  evaluation 
of  all  alternatives  could  be  very  time- 
consuming  and  involved  for  some  major 
crop  uses  and  suggested  that  the  Agency 
should  first  determine  whether  or  not 
alternatives  are  likely  to  raise 
comparable  risk  issues.  The  availability 
of  a  less  hazardous  or  more  efficacious 
alternative  may  be  a  critical  factor  in 
some  Special  Reviews,  and  the  Agency 
will  consider  pertinent  information 
concerning  risks  and  benefits  of 
alternatives  as  part  of  the  Special 
Review  process  whenever  such 
information  is  available  and  can  be 
evaluated  in  a  timely  manner.  However, 
the  Agency  prefers  to  make  decisions 
concerning  the  analysis  of  alternatives 
on  a  case-by-case  basis  and  therefore 
declines  to  amend  the  rule  formally  to 
require  consideration  of  alternatives. 

F.  Public  Participation  and  Docketing 

The  Agency  proposed  in  %  154.15  to 
establish  a  docket  designed  to  provide 
an  expanded  opportunity  for  public 


participation  in  the  Special  Review 
process.  In  general,  comments  indicated 
favorable  reactions  to  establishment  of 
a  public  docket. 

1.  Definition  of  "Person" 

Several  comments  suggested  that  the 
defmition  of  "person"  as  stated  in 
S  154.3(e)  could  be  interpreted  to 
excluded  groups  such  as  trade 
associations,  grower  organizations,  and 
governmental  bodies  from  actively 
participating  in  the  Special  Review 
process.  It  was  not  the  Agency's 
intention  to  exclude  the  groups  cited 
above  and  the  Agency  has  amended  the 
rule  accordingly. 

2.  Inclusion  of  Government  Contatits  in 
Docket 

The  public  docket  which  the  Agency 
will  establish  for  each  Special  Review 
pursuant  to  S  154.15  will  include  written 
communications  and  memoranda 
summarizing  meetings  concerning  the 
Special  Review.  One  comment 
recommended  that  the  Agency  also 
include  in  the  docket  communications 
and  contacts  with  personnel  in  State 
and  other  Federal  agencies,  and  elected 
officials  and  their  staffs  at  all  levels  of 
government. 

EPA  declines  to  modify  the  rule  as 
suggested  by  the  comment  The 
Agency's  decisionmaking  process  relies 
on  free  and  unlimited  consultation  with 
other  Federal  agencies.  States,  and  local 
authorities.  To  include  such 
consultations  in  the  public  docket  could 
interfere  with  or  compromise  the 
Agency's  pre-decisional  deliberative 
process,  llie  majority  of  meetings  and 
communications  with  other  Federal 
agencies,  and  with  State  and  local 
government  personnel,  are  deliberative 
in  nature.  As  such,  they  are  excluded  at 
Agency  discretion  from  disclosure  to  the 
public  under  the  Freedom  of  Information 
Act  (FOIA).  The  Agency  does  not 
believe  it  prudent  to  obligate  itself  to 
broad  and  all-inclusive  disclosure, 
through  a  public  docket  of  information, 
or  materials  that  it  might  not  disclose 
under  FOIA. 

EPA  emphasizes  that  this  decision  is 
not  intended  to,  and  does  not  preclude 
the  Agency  from  including  such 
materials  in  the  docket  when 
appropriate.  For  example, 
communications  between  the  Agency 
and  members  of  Congress  or  their  staffs 
seldom  are  deliberative  in  character  and 
will  generally  be  included  in  the  public 
docket.  In  addition,  if  a  State  or  Federal 
agency  assumes  an  advocacy  role  with 
respect  to  a  particular  Special  Review, 
meetings  and  communications  with  the 
Agency  would  be  less  likely  to  be 
deliberative  in  nature  and  the  Agency 


may  elect  to  include  them  in  the  public 
docket 

3.  Public  Availability 

Section  154.15(e)  provides  for  public 
access  to  Special  Review  dockets.  The 
Agency  will  distribute  docket  indices  by 
mail  to  members  of  the  public  who  have 
sJl^eciHcally  requested  them  and  will 
process  requests  for  materials  in  the 
public  docket  imder  the  Freedom  of 
Information  Act.  One  comment 
complained  that  the  processing  of  FOIA 
requests  is  too  slow  and  requested  that 
the  Agency  adopt  a  special  procedure  to 
make  the  docket  available  by  mail  to 
persons  interested  in  Special  Reviews 
who  do  not  reside  in  the  Washington. 
DC  area. 

The  Agency  disagrees  that  FOLA 
procedures  will  consume  an  inordinate 
amount  of  time  for  materials  in  the 
public  docket  One  reason  that  FOIA 
procedures  may  seem  unduly  protracted 
is  that  documents  responsive  to  an 
FOLA  requests  may  contain  confidential 
business  information  (CBI)  which  must 
be  purged  before  the  documents  can  be 
publicly  disclosed  or  released  to  a 
requester.  A  second  reason  is  that 
requested  materials  must  often  be 
obtained  from  a  number  of  Agency 
records  located  in  different  areas  and 
the  compilation  of  a  voluminous  request 
may  thus  delay  response. 

In  the  case  of  requests  for  material  in 
a  public  docket  neither  situation  will 
arise.  Material  in  the  docket  vtrill  have 
been  purged  of  claimed  CBI,  and  may  be 
released  without  notice  to  any  person. 
Further,  it  will  be  kept  in  a  central 
location.  Thus,  an  FOIA  request  for 
docket  materials  can  be  fulfilled  rapidly. 

The  Agency  has,  however,  clarified 
the  rule  by  revising  §  154.5(e)  to  state 
explicity  tiiat  the  public  may  copy 
materials  contained  in  the  public  docket. 

4.  Confidential  Business  Information 

The  proposed  rule  provided  in 
S  154.15  that  information  claimed  by  the 
submitter  to  consist  of  trade  secrets  of 
confidential  commercial  or  financial 
information  under  FIFRA  section  10(b) 
or  5  U.S.C.  552(b)  (3)  or  (4)  (hereinafter 
"confidential  business  information"  or 
"CBI")  would  be  deleted  from  materials 
pertaining  to  a  Special  Review  prior  to 
incorporation  in  the  public  docket  for 
that  Special  Review.  One  comment 
suggested  that  the  Agency  should 
evaluate  each  claim  and  delete  from 
docket  materials  only  that  information 
which  the  Agency  determines  is  legally 
entitled  to  confidential  treatment.  This 
suggestion  is  impracticable. 

FIFRA  section  10(c)  and  Agency 
regulations  implementing  the  Freedom 
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of  Information  Act  set  forth  at  40  CFR 
Part  2  establish  procedures  which  the 
Agency  must  follow  in  making 
determinations  concerning  the 
legitimacy  of  confidentiality  claims. 
Because  of  the  volume  of  information 
submitted  to  the  Agency  and  claimed  as 
confidential  by  the  submitter,  the 
Agency  generally  does  not  initiate  these 
formal  procedures  unless  it  receives  an 
FOIA  request  or  it  determines  that 
particular  information  claimed  as  CBI 
should  be  made  available  to  the  public. 
Moreoever.  these  procedures  require 
that  the  Agency  afford  the  submitter  an 
opportunity  to  substantiate  its 
confidentiality  claim  and  at  least  30 
days  advance  notice  prior  to  releasing 
any  claimed  CBI.  In  contrast,  the 
Agency's  proposed  docketing 
procedures  provided  that  Special 
Review  material  excluding  claimed  CBI 
would  be  incorporated  in  the  docket 
with  either  10  or  15  days. 

The  Agency  believes  that  prompt 
incorporation  of  materials  in  the  public 
docket  will  enhance  public 
participation.  If  the  Agency  receives  an 
FOIA  request  for  excluded  information 
or  otherwise  decides  to  evaluate  the 
legitimacy  of  a  particular  confidentiality 
claim,  the  Agency  will  employ  the 
procedures  established  by  40  CFR  Part  2 
and  FIFRA  section  10(c)  and  will 
incorporate  in  the  public  docket  any 
information  which  it  determines  is  not 
entitled  to  confidential  treatment 

The  Agency  recognizes  that  exclusion 
of  claimed  CBI  from  docket  materials 
offers  a  potential  opportunity  for  a  party 
to  impede  the  Agency's  policy  of  public 
disckjsure  by  assertion  of  fi-ivolous  or 
overly  broad  confidentiality  claims.  In 
such  an  event,  the  Agency  may  elect  to 
require  prompt  substantiation  of  claims 
even  though  no  member  of  the  public 
has  specifically  requested  the  excluded 
material.  Moreover,  §  154.27(f)  provides 
that  the  Agency  may  decline  to  meet 
with  any  party  who  it  decides  has 
asserted  unreasonable  CBI  claims  for 
the  purpose  of  circumventing  the 
docketing  provisions. 

The  proposed  Special  Review  rule  and 
the  proposed  rule  concerning  public 
participation  in  development  of 
Registration  Standards  pubhshed  in  the 
Federal  Register  on  the  same  day  (50  FR 
12208)  both  provided  that  information 
claimed  by  the  submitter  to  consist  of 
trade  secrets  or  confidential  commercial 
or  financial  information  would  be 
excluded  from  material  incorporated  in 
the  docket.  Fiowever.  the  Special 
Review  rule  used  the  term  "confidential 
business  information"  to  refer  to 
information  claimed  as  confidential 
under  FIFRA  section  10(b)  or  5  U.S.C. 


552(b)  (3)  or  (4).  while  the  Registration 
Standards  rule  defined  "confidential 
business  information"  as  information 
actually  consisting  of  trade  secrets  or 
confidential  commercial  information 
under  these  sections.  The  Agency 
believes  that  the  latter  terminology  is 
less  confusing  and  more  consistent  with 
common  usage  and  has  therefore 
revised  the  final  Special  Review  rule 
accordingly.  The  Agency  has  also 
incorporated  in  the  final  rule  at 
S  154.10(c)  specific  procedures  which 
submitters  must  follow  in  asserting  CBI 
claims. 

One  comment  stated  the  belief  that 
information  on  pesticide  use  volume  and 
use  practices  is  critical  in  evaluation  of 
exposure  and  noted  that  such 
information  may  be  claimed  a  CBI  by 
the  submitter.  "The  comment 
recommended  that  the  Agency  declare 
that  information  on  use  patterns  "shall 
not  be  deemed  CBI  once  the  Agency  has 
initiated  a  pre-Special  Review 
assessment."  The  connnent  expressed 
concern  that  other  State  and  Federal 
agencies  might  otherwise  not  have 
access  to  use  information  to  assist  them 
in  monitoring  efforts. 

Classification  of  information  as  CBI 
depends  on  specific  factual 
determinations  and  is  not  a  matter  of 
Agency  discretion.  The  Agency  has  no 
legal  authority  to  declare  that 
information  which  satisfies  the  factual 
predicate  for  classification  as  CBI  is  not 
CBI.  The  Agency  does  have  authority 
under  section  10(d)(2)  to  decide  that 
"information  concerning  production, 
distribution,  sale,  or  inventories  of  a 
pesticide  that  is  otherwise  entitled  to 
confidential  treatment"  under  section 
10(b)  will  be  disclosed  in  connection 
with  a  Special  Review  proceeding  if  the 
Agency  "determines  that  such 
disclosure  is  necessary  in  the  puWic 
interest"  However,  any  such  decision  is 
subject  to  judicial  review. 

The  Agency  believes  that  a 
determination  that  disclosure  of  CBI  is 
in  the  public  interest  should  be  based  on 
a  case-by-case  balancing  of  the  likely 
adverse  impacts  and  the  potential 
benefits  of  disclosure.  The  Agency  does 
not  believe  that  it  would  be  responsible 
to  declare  that  all  CBI  in  any  particular 
category  will  be  disclosed  whenever  the 
Agency  considers  issuance  of  a  Special 
Review.  As  for  the  other  concern 
expressed  by  the  comment,  the  Agency 
believes  that  it  may  share  use 
information  claimed  as  CBI  with  other 
Federal  and  State  agencies  so  long  as 
adequate  precautions  are  taken  to 
ensure  that  the  information  will  be 
maintained  in  confidence. 
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In  the  preamble  to  the  proposed  rule, 
the  Agency  noted  that  it  may  require 
persons  who  wish  to  inspect  the  docket 
to  execute  an  a£firmation  of  non- 
multinational  status  pursuant  to  FIFRA 
section  10(g}.  Section  10(g)  generally 
prohibits  the  Agency  from  knowingly 
furnishing  information  submitted  to  the 
Agency  by  an  applicant  or  registrant  to 
any  person  employed  by  or  representing 
a  multinational  business  or  entity 
^  engaged  in  production,  sale,  or 
distribution  of  pesticides  without  the 
consent  of  the  submitter.  This  provision 
is  intended  to  constrain  the  ability  of  . 
multinational  pesticide  companies  to 
obtain  information  developed  by  other 
applicants  or  registrants  for  subimission 
in  support  of  registration  in  other 
countries. 

One  comment  objected  to  the 
Agency's  statement  that  it  may  require 
persons  inspecting  a  Special  Review 
docket  to  execute  an  affirmation  of  non- 
multinational  status  because  section 
10(g)  also  authorizes  the  Agency  to 
disclose  information  submitted  by  an 
applicant  or  registrant  to  anyone,  if  the 
information  is  not  otherwise  exempt 
from  disclosure  and  "is  relevant  to  the 
determination  by  the  Administrator  with 
respect  to  whether  a  pesticide,  or  any 
ingredient  of  a  pesticide,  causes 
unreasonable  adverse  effects  on  health 
or  the  environment "  The  Agency  agrees 
that  this  provision  permits  the  Agency  to 
disclose  information  submitted  }yy  an 
applicant  or  registrant  to  a  multinational 
business  or  entity  if  the  information  is 
relevant  to  a  Special  Review.  However, 
the  Agency  will  evaluate  the  need  for 
such  disclosure  and  the  consistency  of 
disclosure  with  the  intent  of  section 
10(g)  on  a  case-by-case  basis,  and  may 
require  that  a  person  execute  an 
affirmation  of  non-multinational  status, 
or  that  a  multinational  representative 
provide  other  assurances  in  lieu  thereof, 
before  inspecting  a  Special  Review 
docket. 

5.  Burden  on  Agency  Resources 

One  comment  expressed  concern  that 
creation  and  maintenance  of  a  public 
docket  for  each  Special  Review  will  be 
costly  in  terms  of  Agency  resources.  Thi; 
Agency  acknowledges  that  there  will  be 
some  additional  burden  imposed  upon 
its  resources  by  the  public  docket 
procedures.  However,  because  the 
Agency  wishes  to  encourage  public 
access  to  and  participation  in  the 
Special  Review  process,  this  effort  is 
viewed  as  a  necessary  expenditure  of 
resources.  In  addition,  the  docket 
procedures  will  assist  the  Agency  in 
responding  in  a  timely  manner  to 
requests  for  Special  Review  material 
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tubmitted  under  the  Freedom  of 
Information  Act. 

IV.  Statutory  Review 

A.  U.S.  Department  of  Agriculture 

I   As  required  by  FIFRA  sec.  25(a](2)(B], 
a  copy  (k  this  Hnal  regulation  was 
provided  to  the  Secretary  of  Agriculture 
for  review  on  October  17.  The 
Department  of  Agriculture  submitted 
written  comments  to  the  Agency  on 
November  13, 1985.  Under  a  court- 
approved  settlement  agreement  between 
the  parties  in  NRDC  and  AFL-CIO  v. 
EPA,  at  al.,  Civil  Number  No.  83-1509, 
U.S.  District  Court  for  the  District  of 
Columbia,  the  Agency  is  obligated  to 
take  final  action  with  respect  to  this 
regulation  by  November  19, 1985. 
Accordingly,  it  is  not  practicable  to 
publish  the  Department  of  Agricultiu^'s 
comments  and  the  Agency's  response 
here.  Nevertheless,  the  Agency  has 
decided  that  it  is  appropriate  to  respond 
to  the  Department  of  Agriculture.  A 
JDopy  of  these  comments  and  the 
Agency's  response  will  be  placed  in  the 
public  docket  for  this  rulemaking. 

B.  Scientific  Advisory  Panel 

The  FIFRA  Scientific  Advisory  Panel 
waived  its  review  of  this  final  rule. 

C.  Congressional  Committees 

As  required  by  FIFRA  sec.  25(a],  a 
copy  of  this  final  rule  was  provided  to 
{the  House  Committee  on  Agriculture, 
land  the  Senate  Committee  on 
[Agriculture,  Nutrition  and  Forestry. 

V.  Regidatory  Review  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
Imust  judge  whether  a  regulation  is 
|"major"  and  therefore  subject  to  the 
[requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
is  not  a  major  regulation  as  defined  by 
Executive  Order  12291.  This  Rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
(15  U.S.C.  601.  Pub.  L  96-354),  EPA 
hereby  certifies  that  this  Rule  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  concluded  that  the  number  of 
pesticide  registrants  subject  to  a 
particular  Special  Review  would  not  be 
increased  as  a  consequence  of  the 
promulgation  of  the  revisions  proposed 
here,  and  that  the  review  criteria  and 
procedures  would  not  have  any 
disproportionate  effect  on  those 
)nsticide  registrants  that  can  be 


classified  as  small  entities  under  the 
Aot. 

C.  Paperwork  Reduction  Act 

TMs  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.^.C.  3501  et  seq. 

List  of  Subjecto  In  M  CiH  Parte  154, 162. 
and  172 

Administrative  practices  and 
procedures,  Intergovernmental  relations, 
Labeling,  Padcaging  and  containers, 
Pesticides  and  pests.  Recordkeeping  and 
the  reporting  requirements.  Research, 
Special  review. 

Dated:  November  19. 1985. 
A.  James  Bunet, 
Acting  Administrator. 

Therefore.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

I.  By  adding  Part  154  to  read  as 
follows: 

PART  154— SPECIAL  REVIEW 
PROCEDURES 

Subpart  A— General  Provisions 

Sec 

154.1    Purpose  and  scope. 

154.3    Definitions, 

154.5    Burden  of  persuasion  in 

detenninationa  under  this  part. 
154.7    Criteria  for  initiation  of  Special 

Review. 
154.10    Petitions  to  begin  the  Special  Review 

process. 
154.15    Docket  for  the  Special  Review. 

Subpart  B — Procedures 

154.21    Preliminary  notification  to  registrants 
and  applicants  for  registration. 

154.23    Proposed  decision  not  to  initiate  a 
Special  Review. 

154.25  Public  announcement  of  final 
decision  whether  to  initiate  a  Special 
Review. 

154.26  Comment  opportunity. 

'  154.27  Meetings  with  interested  persons. 

154.29  Informal  public  hearings. 

154.31  Notice  of  Preliminary  Determination. 

154.33  Notice  of  Final  Determination. 

154.34  Expedited  procedures. 

154.35  Finality  of  determinations. 
Authority:  15  U.S.C.  136a,  d,  and  w. 

Subpart  A— Gensral  Provisions 

§  154.1    Purpose  and  scop*. 

(a)  Purpose.  The  purpose  of  the 
Special  Review  process  is  to  help  the 
Agency  determine  whether  to  initiate 
procedures  to  cancel,  deny,  or  reclassify 
registration  of  a  pesticide  product 
because  uses  of  that  product  may  cause 
unreasonable  adverse  effects  on  the 
environment  in  accordance  with 
sections  3[c](6]  and  6  of  the  Federal 


Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  process  is  intended  to 
ensure  that  the  Agency  assesses  risks 
that  may  be  posed  by  pesticides,  and  the 
benefits  (rf  use  of  those  pesticides,  la  an 
open  and  responsive  manner.  The 
issuance  of  a  Notice  of  Special  Review 
means  that  the  Agency  has  determined 
that  one  or  more  uses  of  a  pesticide  may 
pose  significant  risks  and  that  foUowing 
completion  of  the  fecial  Review 
process,  the  Agency  expects  to  initiate 
formal  proceedings  seeking  to  cancel, 
deny,  reclassify,  or  require 
modifications  to  the  registrati(»i  of  the 
product(s]  in  question  unless  it  has  been 
shown  during  the  Special  Review  that 
the  Agency's  initial  determination  was 
erroneous,  that  the  risks  can  be  reduced 
to  acceptable  levels  without  the  need  for 
formal  proceedings,  or  that  the  benefits 
of  the  pesticide's  use  outweigh  the  risks. 
Following  completion  of  the  Special 
Review  process,  a  pesticide  in  question 
may  be  returned  to  the  registration 
process. 

(b)  Scope.  This  part  sets  forth  the 
substantive  standards  for  initiating  a 
Special  Review  of  a  pesticide  product 
and  the  procedures  for  initiating  and 
conducting  the  Special  Review. 

$154.3    Definitions. 

(a)  Except  as  otherwise  defined  in  this 
section,  terms  defined  in  section  2  of 
FIFRA  shall  have  the  same  definitions 
for  purposes  of  this  pari. 

(b)'The  term  "Act"  or  "FIFRA"  means 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  as  amended,  7  U.S.C. 
136  et  seq. 

(c)  The  term  "Administrator"  means 
the  Administrator  of  the  Environmental 
Protection  Agency  or  any  officer  or 
employee  thereof  to  whom  authority  has 
been  delegated  to  act  for  the 
Administrator. 

(d)  The  term  "confidential  business 
information"  means  trade  secrets  or 
confidential  commercial  or  financial 
information  under  FIFRA  section  10(b) 
or  5  U.S.C  552(b)  (3)  or  (4). 

(e)  The  term  "other  significant 
evidence"  means  factually  significant 
information  that  relates  to  the  uses  of 
the  pesticide  und  fteir  adverse  risk  to 
man  or  to  the  environment  but  does  not 
include  evidence  based  only  on  misuse 
of  the  pesticide  unless  such  misuse  is 
wides[M«ad  and  commonly  recognized 
practice. 

(f)  The  term  "person"  means  and 
applicant,  registrant  manufacturer, 
pesticide  user,  environmental  group, 
labor  union,  or  other  individual  or  group 
of  individuals  interested  in  pesticide 
regulation. 
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(g)  The  term  "pesticide  use"  means  a 
use  of  a  pesticide  (discribed  in  terms  of 
the  application  site  and  other  applicable 
identifying  factors)  that  is  included  in 
the  labeling  of  a  pesticide  product  which 
is  registered,  or  for  which  an  application 
for  registration  is  pending,  and  the  terms 
and  conditions  (or  proposed  terms  and 
conditions)  of  registration  for  the  use. 

(h)  "Terms  and  conditions  of 
registration"  means  the  terms  and 
conditions  governing  lawful  sale, 
distribution,  and  use  approved  in 
conjunction  with  registration,  including 
labehng,  use  classiHcation,  composition, 
and  packaging. 

(i)  The  term  "validated  test"  means  a 
test  determined  by  the  Agency  to  have 
been  conducted  and  evaluated  in  a 
manner  consistent  with  accepted 
scientific  procedures. 

§154.5    Burden  of  persuasion  In 
determinations  under  this  part 

In  making  determinations  under  this 
Part  the  Administrator  shall  be  guided 
by  the  principle  that  the  burden  of 
persuasion  that  a  pesticide  product  is 
entitled  to  registration  or  continued 
registration  for  any  particular  use  or 
under  any  particular  set  of  terms  and 
conditions  of  registration  is  always  on 
the  proponent(s)  of  registration. 

§154.7    Criteria  for  initiation  of  Spectai 
Review. 

(a)  The  Administrator  may  conduct  a 
Special  Review  of  a  pesticide  use  if  he 
determines,  based  on  a  validated  test  or 
other  significant  evidence,  that  the  use 
of  the  pesticide  (taking  into  account  the 
ingredients,  impurities,  metabolites,  and 
degradation  products  of  the  pesticide): 

(1)  May  pose  a  risk  of  serious  acute 
injury  to  humans  or  domestic  animals. 

(2)  May  pose  a  risk  of  inducing  in 
humans  an  oncogenic,  heritable  genetic, 
teratogenic,  fetotoxic,  reproductive 
effect,  or  a  chronic  or  delayed  toxic 
effect,  which  risk  is  of  concern  in  terms 
of  either  the  degree  of  risk  to  individual 
humans  or  the  number  of  humans  at 
some  risk,  based  upon: 

(i)  Effects  demonstrated  in  humans  or 
experimental  animals. 

(ii)  Known  or  predicted  levels  of 
exposure  of  various  groups  of  humans. 

(iii)  The  use  of  appropriate  methods  of 
evaluating  data  and  relating  such  data 
to  human  risk. 

(3)  May  result  In  residues  in  the 
environment  of  nontarget  organisms  at 
levels  which  equal  or  exceed 
concentrations  acutely  or  chronically 
toxic  to  sucn  organisms,  or  at  levels 
which  produce  adverse  reproductive 
effects  in  such  organisms,  as  determined 
from  tests  conducted  on  representative 
species  or  &om  other  appropriate  data. 


(4)  May  pose  a  risk  to  the  continued 
existence  of  any  endangered  or         * 
threatened  species  designated  by  the 
Secretary  of  the  Interior  or  the  Secretary 
of  Commerce  under  the  Endangered 
Species  Act  of  1973,  as  amended. 

(5)  May  result  in  the  destruction  or 
other  adverse  modiRcation  of  any 
habitat  designated  by  the  Secretary  of 
the  Interior  or  the  Secretary  of 
Commerce  under  the  Endangered 
Species  Act  as  a  critical  habitat  for  any 
endangered  or  threatened  species. 

(6)  May  otherwise  pose  a  risk  to 
humans  or  to  the  environment  which  is 
of  sufficient  magnitude  to  merit  a 
determination  whether  the  use  of  the 
pesticide  product  offers  offsetting  social, 
economic  and  environmental  benefits 
that  justify  initial  or  continued 
registration. 

(b)  In  making  any  determination  that  a 
pesticide  use  satisfies  one  of  the  criteria 
for  issuance  of  a  Special  Review 
specified  by  paragraph  (a)  of  this 
section,  the  Administrator,  shall 
consider  available  evidence  concerning 
both  the  adverse  effect  in  question  and 
the  magnitude  and  scope  of  exposure  of 
humans  and  nontarget  organisms 
associated  with  use  of  the  pesticide. 

9154.10    Petitions  to  begin  ttie  Speciai 
Review  process. 

The  Administrator  may  evaluate  a 
pesticide  use  under  the  criteria  of 
9  154.7  either  on  his  own  initiative,  or  at 
the  suggestion  of  any  interested  person. 

9154.15    Dodcet  for  ttie  Special  Review. 

(a)  Establishment  of  the  docket  When 
the  Agency  first  notifies  registrants 
privately  that  it  is  considering  issuance 
of  a  Notice  of  Special  Review  for  a 
pesticide,  it  shall  establish  a  docket 
concerning  that  particular  pesticide. 

(b)  Contents  of  the  docket.  For  each 
pre-Special  Review  or  Special  Review, 
the  docket  shall  contain: 

(1)  The  Notice  of  Special  Review,  any 
Notice  of  Preliminary  Determination, 
and  any  Notice  of  Final  Determination. 

(2)  Any  notice  issued  under  9  9  154.21 
or  154.23. 

(3)  Any  documents  (other  than 
information  claimed  to  be  confidential 
business  information)  referred  to  by  the 
Agency  in  those  notices  as  relied  upon 
by  the  Agency  in  reaching  its 
determination. 

(4)  Copies  of  all  written  comments  or 
materials  (other  than  information 
claimed  to  be  confidential  business 
information)  responding  to  any  notice 
furnished  under  99  154.21  or  154.23  or 
submitted  at  any  time  during  the  Special 
Review  process  by  any  person  outside 
of  government. 


(5)  Any  written  response  to  the  Notice 
of  Preliminary  Determination  from  the 
Secretary  of  Agriculture  or  the  Scientific 
Advisory  Panel. 

(6)  A  transcript  of  all  public  meetings 
held  by  the  Scientific  Advisory  Panel  or 
conducted  by  the  Agency  for  the 
purpose  of  gathering  information. 

(7)  A  memorandum  describing  each 
meeting  between  Agency  personnel  and 
any  person  or  parfy  outside  of 
government  which  concerns  a  pending 
pre-Special  Review  or  Special  Review 
decision.  Each  such  memorandum  shall 
be  based  on  notes  taken  at  the  meeting 
and  shall  specify  the  date  and  time  of 
the  meeting,  the  participants  and  their 
affiliations,  who  requested  the  meeting, 
the  subject  matter  of  the  meeting,  and 
the  person  who  prepared  the 
memorandum.  Except  for  information 
claimed  to  be  confidential  business 
information,  each  memorandum  shall 
describe  fully  and  accurately  all 
significant  positions  taken,  arguments 
made,  and  facts  presented  by  each 
participant  in  the  meeting,  and  shall 
identify  all  documents,  proposals,  or 
other  materials  distributed  or  exchanged 
at  the  meeting.  Any  discussion  of 
claimed  confidential  business 
information  shall  be  identified  in 
meeting  notes  and  referenced  in  the 
memorandum. 

(8)  All  comments,  correspondence,  or 
other  materials  concerning  a  pending 
pre-Special  Review  or  Special  Review 
decision  provided  to  the  Agency  by  a 
person  or  parfy  outside  of  government 
(other  than  information  claimed  to  be 
confidential  business  information). 

(9)  All  documents,  proposals,  or  other 
materials  concerning  a  pending  pre- 
Special  Review  or  Special  Review 
decision,  provided  by  the  Agency  to  any 
person  or  party  outside  of  government 
(other  than  information  claimed  to  be 
confidential  business  information). 

(c)  Assertion  of  confidential  business 
information  claims.  [1]  Information, 
comments,  data,  or  other  written 
material  submitted  to  the  Agency 
concerning  a  Special  Review  may  be 
claimed  by  the  submitter  to  be 
confidential  business  information.  The 
burden  of  identifying  claimed 
confidential  business  information  rests 
with  the  submitter,  or,  in  meetings,  with 
the  participants  who  wish  to  assert  a 
claim  of  confidentialify. 

(2)  To  assert  a  claim  of  confidentialify 
for  all  or  any  part  of  a  written 
submission  concerning  a  Special 
Review,  the  submitter  must  furnish  three 
copies  of  the  material.  Two  copies  must 
be  complete,  with  claimed  confidential 
business  information  clearly  marked  in 
the  text.  Items  in  the  document  that  are 
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claimed  confidential  should  be 
numbered  consecutively  throughout  the 
text  The  third  copy  must  have  the 
claimed  confidential  business 
informatioo  excised  from  the  text 
without  closing  up  or  paraphrasing  the 
remaining  text.  The  deletions  should  be 
consecutively  numbered  to  correspond 
to  the  numbering  of  the  complete  copies. 
Each  copy  must  be  marked  on  the  cover 
as  to  whether  it  contains  claimed 
confidential  business  information. 

[3)  Any  written  material  concerning  a 
Special  Review  received  by  the  Agency 
that  is  not  marked  as  confidential  will 
be  deemed  to  be  nonconfidential  and 
may  be  made  available  through  the 
public  docket  or  otherwise  disclosed 
without  prior  notice  to  the  submitter. 

(d)  Placement  of  materials  in  the 
docket.  Any  memorandum  identiHed 
under  paragraph  (b](7]  of  this  section 
shall  be  placed  in  the  docket  within  10 
working  days  of  the  subject  meeting. 
Materials  identified  under  paragraph 
(b}(8)  of  this  section  shall  be  placed  in 
the  docket  writhin  10  working  days  of 
receipt  by  die  Office  of  Pesticide 
Programs,  or  within  15  working  days  of 
receipt  by  tiie  Office  of  Pesticide 
Programs  if  the  submitter  has  asserted  a 
confidential  business  information  claim 
concerning  the  submittal.  Materials 
identified  under  paragraph  (b)(9)  of  this 
section  shall  be  placed  in  the  docket 
within  15  working  days  of  transmittal  to 
such  person  or  party  outside  of 
government. 

(e)  Index.  The  Agency  shall  prepare 
and  maintain  a  current  index  of  all 
materials  included  in  the  docket.  The 
index  will  include  a  list  identifying,  for 
each  meeting  between  Agency 
personnel  and  a  person  or  party  outside 
of  government  for  which  a  memorandum 
has  been  prepared,  the  date,  the  subject, 
participants,  and  person  who  requested 
the  meeting.  The  index  will  also  list  any 
document  included  in  the  docket  by  its 
title,  its  source,  its  recipient,  and  the 
date  it  was  received  or  provided  by  the 
Agency. 

(f)  Acc^B  to  the  docket  (l)(i)  For  each 
chemical  in  Special  Review,  the  docket 
shall  be  available  for  public  inspection 
and  copying  and  its  index  kept  current 
and  made  vailable  to  the  public  on 
request.  The  dodcet  and  index  for  any 
pesticide  for  which  the  Agency  has 
issued  a  pre-Special  Review  notification 
under  §  154.21  will  only  be  made 
available  for  public  inspection  and 
copying  following  issuance  of  a 
proposed  decision  not  to  start  a  Special 
Review  under  §  154.23,  a  Notice  of 
Special  Review  under  §  154.25(c),  or  as 
otherwise  specified  in  {  154.34. 

(ii)  The  docket  and  index  will  be 
available  at  the  Program  Management 


and  Support  Division,  in  Rm.  236.  CM#2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  from  8  a.m.  to  4  pjn. 
Monday  through  Friday,  excluding  legal 
holidays. 

(2)  Information  contained  in  the 
docket  shall  not  be  disclosed  to  the 
public  to  the  extent  that  FIFRA  or  any 
other  statute  or  regulation  (including, 
but  not  hmited  to,  5  U.S.C.  SS2(bK3)  or 
(4))  prohibits  its  disclosure. 

(3)  The  Agency  will  distribute  a 
compendium  of  indices  for  new 
materials  in  the  public  docket  by  mail, 
on  a  monthly  basis,  to  those  m^nbers  of 
the  public  who  have  specifically 
requested  such  material  The  Agency 
will  armoonce  the  availability  of  docket 
indices  both  annually  in  the  Federal 
Register  and  in  each  Federal  Registw 
Notice  cortceming  pre-Spectal  Review  or 
Special  Review  for  specific  pesticides. 
The  Agency  may  also  periodically 
require  parties  on  the  mailing  list  to 
renew  their  previous  request  for  such 
materials. 

ft 

Subpart  B— Proeeduree 

S  154.21    Prettmtnary  notification  to 
reqistranta  and  apptiieants  tor  registration. 

(a)  Preliminary  notification.  If  the 
Administrator  decides  tfiat  he  may 
initiate  a  Special  Review  of  a  pesticide 
use,  he  shall  send  written  notice  by 
certified  mail  to  the  affected 
registrant(s)  and  applicant(s)  setting 
forth  his  decision  and  a  general 
description  of  the  information  which 
supports  it. 

[b)  Comment  opportunity. 
Registrant(s)  and  applicant(8)  will  be 
allowed  30  days  from  the  receipt  of 
notification  to  respond  in  writing  to 
dispute  the  validity  of  the  Agency's 
conclusions  or  to  present  information  in 
response  to  the  notification. 

§154.23    Proposed  decision  not  to  initiate 
a  Speclai  Review. 

If  the  Administrator  proposes  not  to 
initiate  a  Special  Review  after  having 
given  notice  under  §  154.21,  he  shall 
issue  a  proposed  decision  for 
publication  in  the  Federal  Register.  The 
proposal  shall  include  a  description  of 
the  concerns  which  were  the  original 
basis  for  placement  of  the  pesticide  in 
pre-Special  Review  status  and  the 
AgeiKy's  rationale  for  its  proposed 
decision,  announce  the  availability  of  a 
public  docket,  and  provide  a  period 
generally  not  less  ^an  30  days  for 
submission  of  comments.  A  notice  under 
§  154.25(b)  may  not  be  published  unless 
it  has  been  preceded  by  a  notice  under 
this  section.  A  proposal  under  this 
section  shall  not  be  based  on  the 
benefits  of  use  of  a  pesticide  product 


S  154.25    Put>llc  announcement  of  float 
decision  witettwr  to  initiate  a  Special 
Review. 

(a)  The  Administrator  shall  evaluate 
the  available  information  and  the 
comments  received  in  re^onse  to  the 
notice  under  {  154.21  and  any  notice 
issued  under  S  154.23,  and  shall  issue  for 
publication  in  the  Federal  Register  a 
notice  under  paragraph  (b)  or  (c)  of  this 
section. 

(b)  If  the  Administrator  detenniDes 
after  having  given  notice  under  i  154.21 
not  to  initiate  a  Special  Review,  he  shall 
issue  his  deciskm  for  publication  in  the 
Federal  Regbter  with  a  statement  of 
reasons. 

(c)  If  the  Administrator  determines 
after  having  given  notice  under  \  154.21 
that  one  or  more  of  the  risk  criteria  set 
forth  in  S  154.7  have  been  satisfied,  the 
Agency  shall  issue  a  notice  for 
publication  in  the  Federal  Register 
which  shall  include: 

(1)  Identification  of  the  pesticide  uses 
for  which  a  Special  Review  has  been 
initiated  and  an  identificatioa  of  the 
criteria  which  have  been  satisfied. 

(2)  A  brief  discussion  of  the  Ageru:y's 
reasons  for  determining  that  the  criteria 
have  been  satisfied. 

(3)  A  statenent  incbcating  that  EPA 
has  established  a  docket  for  ^  Special 
Review,  the  contents  of  the  docket  the 
location  of  the  docket  and  the  times 
during  which  the  docket  wiU  be 
available  for  inspection  and  copying. 

(4)  An  invitation  to  all  interested 
persons  to  submit  further  information 
concerning  the  risks  and  benefits 
associated  with  each  use  of  the 
pesticide  subject  to  the  Special  Review. 

(5)  A  brief  description  of  the  Special 
Review  process  and  a  statement  that 
registrants  and  applicants  bear  an 
affirmative  burden  of  supporting 
registration  of  a  pesticide  product. 

(6)  A  date  by  vdiich  information  in 
response  to  the  Agency's  request  for 
further  information  must  be  submitted. 

(d)  In  his  discretion,  the  Administrator 
may  request  that  the  Scientific  Advisory 
Panel  hold  a  public  meeting  to  review 
the  scientific  issues  related  to  the 
Special  Review. 

§154.26    Comment  opportunity. 

After  issuance  of  a  Notice  of  Special 
Review  that  applies  to  a  use  of  a 
pesticide  product  (or  category  of 
products),  any  person  may  submit  to  the 
Agency  any  information,  argument,  or 
both,  pertinent  to: 

(a)  Whether  the  use  of  a  pesticide 
product  satisfies  any  of  the  S  154.7  risk 
criteria,  with  respect  to  the  composition, 
labeling,  packaging,  and  restrictions  on 
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use  of  the  product  as  currently 
registered. 

(b)  Whether  the  use  of  a  pesticide 
product  would  satisfy  any  of  the  §154.7 
risk  criteria  if  its  composition,  labeling, 
packaging,  and  restrictions  on  use  were 
approved  in  accordance  with  an 
application  for  registration  or  amended 
registration  pending  before  the  Agency. 
For  further  information  see  9  154.27{b)> 

(c)  Whether  any  risks  posed  by  the 
use  or  proposed  use  of  the  product  that 
satisfy  the  9  154.7  risk  criteria  are 
unreasonable,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
product. 

(d)  What  regulatory  action,  if  any,  the 
Agency  should  take  with  respect  to  the 
use  of  the  product. 

9  154^7    Meetings  witti  interested 


(a)  In  the  Special  Review  process,  to 
assure  openness  and  responsiveness,  no 
person  or  party  outside  of  government 
will  be  afforded  special  or  preferential 
access  to  Agency  Special  Review 
decisionmakers  or  to  the  Agency's 
Special  Review  process.  At  the  same 
time,  however.  Agency  personnel  are 
free  to  meet  and  otherwise  communicate 
with  persons  or  parties  outside  of 
government,  including  registrants  and 
manufacturers,  users,  trade  unions, 
environmental  groups  and  other 
interested  persons,  to  obtain 
information,  exchange  views,  explore 
factual  and  substantive  positions,  or 
discuss  regulatory  options  concerning 
Special  Review  decisions. 

(b)  Meetings  between  EPA  and  any 
person  or  party  outside  of  government 
will  not  result  in  undue  delay  in 
reaching  Special  Review  decisions. 
During  such  meetings,  the  Agency  will 
not  commit  to  take  any  particular  action 
concerning  a  pending  decision.  The 
Agency  may  receive  and  consider 
information  and  recommendations  from 
persons  or  parties  outside  of 
government;  however,  the  Agency  will 
make  the  final  administrative  decision 
on  a  wholly  independent  basis  and  in 
accordance  with  law. 

(c)  Any  interested  person  may  ask  to 
meet  with  Agency  officials  to  discuss 
factual  information  available  to  the 
Agency,  to  present  any  factual 
information,  to  respond  to  presentations 
by  other  persons,  or  to  discuss  what 
regulatory  actions  should  be  taken 
regarding  a  pesticide  which  is  or  may  be 
the  subject  of  a  Special  Review.  If,  at  its 
discretion,  the  Agency  holds  such 
meetings  with  any  person  outside  of 
government  concerning  a  use  of  a 
pesticide  product,  the  Agency  will 
prepare  and  file  in  the  docket  a 


memorandum  of  such  meeting,  meeting 
the  requirements  specified  in 
S  154.15(b)(7). 

(d)  Meetings  described  in  this  section 
may  include  meetings  held  after 
issuance  of  a  Notice  of  Special  Review 
with  any  registrant  who  proposes  to 
change  voluntarily  the  composition, 
packaging,  and  labeling,  or  other  terms 
and  conditions  of  registration  of  his 
pesticide  product  in  a  way  which  he 
believes  would  reduce  the  risks  of  use  of 
the  product  so  that  it  would  no  longer 
meet  or  exceed  the  risk  criteria  of 

9  154.7.  Meetings  for  this  purpose  will  be 
most  helpful  and  productive  for  both 
registrants  and  the  Agency  if  they  are 
requested  by  registrants  shortly  after  the 
issuance  of  the  Notice  of  Special 
Review. 

(e)  If  the  Agency  meets  with  any 
person  or  party  outside  of  government 
concerning  a  pending  Special  Review 
decision,  the  Agency  will  not  issue  a 
final  Special  Review  decision  until  30 
days  after  inclusion  of  a  memorandum 
concerning  that  meeting  in  the  public 
docket.  During  those  30  days,  any 
person  or  party  may  submit  written 
comments  to  the  Agency  regarding  the 
subject  matter  of  the  meeting  in 
question.  The  Agency  may  issue  a  final 
Special  Review  decision  without 
allowing  this  30-day  period  if  expedited 
action  is  necessary  to  protect  public 
health  or  the  environment,  or  if  the 
Agency  has  invited  other  parties  with 
potentially  opposing  viewpoints  to  the 
meeting  in  question  (e.g.,  registrants, 
users,  labor,  and  environmental  groups). 

(f)  The  Agency  may  decline  to  meet 
subsequently  with  any  person  or  party 
who  asserts  unreasonable  confidential 
business  information  claims  pursuant  to 
9  154.15(c)  for  the  purpose  of 
circumventing  the  docketing  procedures 
described  in  9  154.15(b). 

9  154.29    informal  public  hearings. 

(a)  Timing.  At  any  time  after  issuance 
of  a-Notice  of  Special  Review  and  prior 
to  issuance  of  a  Notice  of  Final 
Determination,  the  Administrator  may 
conduct  an  informal  public  hearing  to 
gather  relevant  information  or  otherwise 
assist  Agency  decisiormiaking. 

(b)  Federal  Register  notice.  The 
Administrator  shall  issue  a  notice  for 
publication  in  the  Federal  Register  of 
any  informal  public  hearing  to  be  held 
under  this  section.  The  notice  shall 
contain  the  following  information: 

(1)  The  time,  date,  and  place  of  the 
hearing. 

(2)  A  brief  description  of  the 
procedures  governing  participation  in 
the  hearing  by  interested  persons. 

(3)  The  issues  to  be  considered  at  the 
hearing. 


(c)  Transcript.  A  verbatim  transcript 
of  the  hearing  shall  be  prepared  and 
filed  in  the  public  docket. 

9  154.31    Notices  of  Preiiminary 
Determination. 

The  Administrator  shall  prepare  a 
Notice  of  Preliminary  Determination 
after  the  close  of  the  comment  period  on 
a  Notice  of  Special  Review,  v 

(a)  Contents  of  notice.  The  Notice  of 
Preliminary  Determination  shall  respond 
to  all  significant  comments  submitted  in 
response  to  the  Notice  of  Special 
Review.  For  each  use  of  a  pesticide 
product  that  was  the  subject  of  the 
Notice  of  Special  Review,  the  Notice  of 
Preliminary  Determination  shall  also 
include,  as  appropriate: 

(1)  A  determination  whether  the  use 
satisfies  any  of  the  risk  criteria  set  forth 
in  9  154.7,  and  a  discussion  of  the 
reasons  for  the  determination. 

(2)  A  determination  of  whether  any 
changes  in  the  composition,  packaging, 
labeling,  or  restrictions  on  use  of  a 
pesticide  product  that  were  proposed  in 
an  application  for  new  or  amended 
registration  submitted  after  issuance  of 
the  Notice  of  Special  Review  would 
reduce  the  risk  so  that  the  use  no  longer 
would  satisfy  any  of  the  risk  criteria  in 
9  154.7. 

(3)  If  the  use  satisfies  any  of  the  risk 
criteria  set  forth  in  9  154.7,  a 
determination  of  whether  the  adverse 
effects  posed  by  the  use  are 
unreasonable,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  the 
product,  and  a  discussion  of  reasons  for 
the  determination. 

(4)  If  the  use  is  determined  to  pose  an 
unreasonable  adverse  effect,  a 
statement  of  the  regulatory  action,  if 
any.  which  the  Agency  intends  to 
initiate  with  respect  to  the  use,  and  a 
discussion  of  the  reasons  for  initiating 
that  regulatory  action. 

(5)  A  statement  that  the  Administrator 
is  requesting  comments  from  the 
Secretary  of  Agricult\u«  and  the 
Scientific  Advisory  Panel  on  the  notices 
and  analysis  specified  in  paragraph  (b) 
of  this  section,  and  that  the  notices  and 
analysis  are  available  on  request. 

(6)  Instructions  to  interested  persons 
on  how  to  submit  conmients  (including 
the  deadline  for  submission  of 
comments). 

(7)  The  location  of  the  docket  under 

9  154.15  and  the  times  during  which  the 
docket  will  be  available  for  inspection 
and  copying. 

(b)  Referral  to  Secretary  of 
Agriculture  and  Scientific  Advisory 
Panel.  If  the  Administrator  proposes  to 
cancel,  deny,  or  change  the 
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classification  of  the  registration  of  a 
pesticide  product  which  is  the  subject  of 
a  Special  Review,  or  to  hold  a  hearing 
under  FIFRA  section  6(b)(2)  on  whether 
to  take  any  of  those  actions,  he  shall: 

(1)  Prepare  a  proposed  form  of  a 
Notice  of  Intent  to  Cancel,  a  Notice  of 
Intent  to  Deny  Registration,  a  Notice  of 
Intent  to  Hold  a  Hearing,  and/or  a 
Notice  of  Intent  to  Change 
Classification,  as  appropriate. 

(2)  Prepare  an  Agricultural  Impact 
Analysis,  analyzing  the  impact  of  the 
proposed  action  on  production  and 
prices  of  agricultural  commodities,  retail 
food  prices,  and  otherwise  on  the 
agricultural  economy. 

(3)  Send  the  proposed  notices  and 
analysis  to  the  Secretary  of  Agriculture 
and  the  Scientific  Advisory  Panel  for 
comment,  as  provided  by  the  Act. 

(4)  Send  the  Notice  of  Preliminary 
Determination  and  the  other  notices  and 
analysis  prepared  under  this  section  to 
all  registrants  and  applicants  for 
registration  of  products  that  are  subject 
to  the  Special  Review. 

(c)  Publication.  The  Agency  shall 
issue  the  Notice  of  Preliminary 
Determination  for  publication  in  the 
Federal  Register. 

§  154.33    Notic«  of  Final  DetermlnaUon. 

ra)  Publication  and  notice  to 
registrants  and  applicants.  The 
Administrator  shall  prepare  a  Notice  of 
Final  Determination  after  the  close  of 
the  comment  period  on  a  Notice  of 
Preliminary  Determination.  As 
necessary,  the  Administrator  shall  also 
prepare  Notices  of  Intent  to  Cancel, 
Notices  of  Denial,  Notices  of  Intent  to 
Hold  a  Hearing  under  FIFRA  section 
6(b)(2),  or  Notices  of  Intent  to  Change 
Classification. 

(b)  Ckjntents.  The  Notice  of  Final 
Determination  shall  include: 

(1)  For  each  pesticide  use  subject  to 
the  Notice  of  Preliminary  Determination, 
the  Agency's  final  determination  with 
respect  to  each  use,  along  with  a 
discussion  of  the  reasons  for  the 
determination. 

[2]  Any  comments  submitted  by  the 
Secretary  of  Agriculture  or  the  Scientific 
Advisory  Panel,  and  the  responses  of 
the  Administrator  to  these  comments. 

(3)  The  response  of  the  Administrator 
to  any  significant  public  comments 
submitted  on  the  Notice  of  Preliminary 
Determination. 

(4)  Instructions  to  registrants, 
applicants  for  registration,  and  other 
interested  persons  concerning  the 
procedures  which  will  be  used  to 
implement  any  regulatory  action  which 
the  Administrator  has  decided  upon, 
including  instructions  concerning  how  to 
request  hearings,  if  hearings  are 


available  as  of  right  under  the  Act  or 
have  been  made  available  by  the 
Administrator  under  the  Act. 

(5)  The  location  of  the  docket  under 
§  154.15  and  the  times  during  which  the 
docket  will  be  available  for  inspection 
and  copying. 

(c)  Publication  and  notification  of 
registrants  and  applicants.  The  Notice 
of  Final  Determination  and  any  Notice 
of  Intent  to  Cancel,  Notice  of  Denial, 
Notice  of  Intent  to  Hold  a  Hearing,  or 
Notice  of  Intent  to  Change  Classification 
shall  be  published  in  the  Federal 
Register.  If  the  Administrator  issues  a 
Notice  of  Intent  to  Cancel,  Notice  of 
Denial,  Notice  of  Intent  to  Hold  a 
Hearing,  or  Notice  of  Intent  to  Change 
Classification,  such  notice,  along  with 
the  Notice  of  Final  Determination,  also 
shall  be  sent  by  certified  mail  to  all 
affected  registrants  and  applicants. 

S  154.34    Expedited  procedures. 

(a)  The  Agency  may  elect  to  issue  a 
Notice  of  Special  Review  and  a  Notice 
of  Preliminary  Determination 
simultaneously;  or,  to  initiate 
cancellation,  suspension,  or  denial 
proceedings  concerning  a  pesticide  or 
any  of  its  uses  without  first  conducting  a 
Special  Review  or  issuing  a  Notice  of 
Preliminary  Determination. 

(b)  If  the  Agency  elects  to  issue  a 
simultaneous  Notice  of  Special  Review 
and  Notice  of  Preliminary 
Determination,  the  Agency  will  make 
the  docket  for  that  decision  available  for 
public  inspection  no  more  than  3  months 
after  the  Agency  privately  notifies  the 
registrant  of  its  risk  concerns  pursuant 
to  §  154.21(a). 

S  154.35    Finality  of  determinations. 

(a)  The  Administrator  will  not 
approve  an  application  for  registration 
or  amended  registration  of  a  pesticide 
product  except  by  use  of  the  procedures 
specified  in  paragraph  (c)  of  this  section, 
if: 

(1)  The  application  proposes 
registration  of  a  product  for  a  use  which 
earlier  had  been  the  subject  of  a  notice 
under  §  154.21(a): 

(2)  After  the  Administrator  issued  the 
notice,  he  determined  not  to  initiate  a 
Special  Review,  because  of  a  proposal 
by  an  applicant  for  registration  or 
amended  registration  to  change  the 
terms  and  conditions  of  registration  of 
the  product  in  a  way  which  would 
reduce  the  risk  sufficiently  to  eliminate 
the  need  for  a  Special  Review;  and 

(3)  The  application  for  registration  or 
amended  registration  now  proposes  that 
the  terms  and  conditions  which  served 
as  the  basis  of  the  earlier  determination 
be  eliminated,  or  be  modified  in  a  way 
which  might  increase  the  risk  which  was 


the  subject  of  the  notice  under 
S  154.21(a). 

(b)  The  Administrator  will  not 
approve  an  application  for  registration 
or  amended  registration  of  a  pesticide 
product  except  by  use  of  the  procedures 
specified  in  paragraph  (c)  of  this  section, 
if: 

(1)  The  application  proposed 
registration  of  a  product  for  a  use  which 
earlier  had  been  the  subject  of  a  Notice 
of  Special  Review  issued  under  S  154.25; 

(2)  After  the  Administrator  issued  that 
Notice,  he  determined  not  to  issue  a 
notice  under  FIFRA  section  3(c)(6)  or 
6(b]  because  of  a  proposal  by  an 
applicant  for  registration  or  amended 
registration  to  change  the  terms  and 
conditions  of  registration  of  the  pro'duct 
in  a  way  which  would  reduce  the  risk 
sufficiently  to  eliminate  the  need  for 
issuance  of  a  notice  under  FIFRA 
section  3(c)(6)  or  6(b);  and 

(3)  The  application  for  registration  or 
amended  registration  now  proposes  that 
the  terms  and  conditions  of  registration 
which  served  as  the  basis  for  the  earlier 
determination  now  be  eliminated  or  be 
modified  in  a  way  which  might  increase 
the  risk  which  was  the  subject  of  the 
Notice  of  Special  Review. 

(c)  An  application  to  which  paragraph 
(a)  or  (b)  of  this  section  applies  may  not 
be  approved  until: 

(1)  The  Administrator  issues  a  notice 
for  publication  in  the  Federal  Register 
which  describes  why  the  application  is 
subject  to  the  provisions  of  this  section, 
states  that  the  Administrator  proposes 
to  approve  the  application  and  his 
reasons,  solicits  public  comment  on 
whether  the  application  should  be 
approved,  and  provides  a  period  not  less 
than  30  days  for  comments  to  be 
submitted;  and 

(2)  If  any  substantive  comments  are 
submitted  in  response  to  the  notice,  the 
Administrator  issues  a  second  notice  for 
publication  in  theVederal  Register 
responding  to  the  comments. 

PART  162— REGULATIONS  FOR  THE 
ENFORCEMENT  OF  THE  FEDERAL 
INSECTICIDE,  FUNGICIDE.  AND 
RODENTICIDE  ACT 

II.  In  Part  162: 

1.  The  authority  citation  for  Part  162  is 
revised  to  read  as  follows: 

Authority:  IS  U.S.C.  136d,  q,  s.  v,  and  w. 

§162.11    [Amended] 

2.  In  §  162.11  by  removing  paragraphs 
(a)  and  (b)  and  designating  them 
"[Reserved]." 
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§162.6    [AiMndMl) 

3.  In  §  162.6(b)(5)(ii)  by  changing  the 
cross  reference  from  i  16Z.ll(a)(3)  to 

§  154.7  of  this  chapter. 

§162.43    (AmendMl) 

4.  In  §  162.43(f)(l)(iMAK2}  by  changing 
the  cross  reference  from  §  162.11(a)(3)  to 
§  154.7  of  this  chapter. 

§162.45    [Amended] 

5.  In  §  162.45c 

a.  By  changing  the  cross  references  in 
paragraph  {d)(l)  from  i  162.11|a)(3)  and 
§  162.11(a)(1)  to  {  154.7  of  this  chapter 
and  §  154.21  of  this  chapter, 
respectively. 

b.  By  changing  the  cross  references  in 
paragraph  (d)(2)  from  §  182.11(a)(4)  to 

§  154.5  of  this  chapter;  frtim 
§  162.11(a)(4)  (i)  and  (ii)  to  §  154.23  of 
this  chapter  from  §  162.11(aM5)ii)  to 
§  154.31  of  this  chapter. 


c.  ^  changmg  the  cross  reference  in 
paragrajrfi  (d}(3}(iii}  from 

§  162.11(a)(5}(i!)  to  i  154.33  of  this 
chapter. 

d.  By  changing  the  cross  reference  in 
paragraph  (d)(4)  from  §  162.11(a)(5)(iii) 
to  §  154.31  of  this  chapter. 

e.  By  changing  the  cross  reference  in 
paragraph  (d)(5)  from  i  162.11(a)(5)(iii) 
of  §  154.31  of  this  chapter. 

f.  By  changing  the  cross  reference  in 
paragrajA  (d)(8)  horn  §  162.11(a)(6)  to 
§  154.7  of  this  chapter. 

g.  By  changing  the  cross  reference  in 
paragraph  (d)(7)  from  §  162.11(b)  to 

§  154.33  of  this  chapter. 

6.  In  §  ie2.163(b)(2}(ii).  by  changing 
the  cross  reference  from  9  182.11  (a)(3](ii) 
to  §  154.7(a)(2)  of  this  chapter. 

§162.165    {Airanded] 

7.  In  {  162.165,  by  removing  the  text  in 
paragraph  (a)(7)  and  designating  the 
paragraph  "[Reserved]." 


§162.167    [AnramlMf} 

a.  In  §  162.167fb)  (1)  and  (2),  by 
changing  the  cross  references  from 
§  162.11(a)(3)(iiJ  to  $  154J(8)(2)  of  this 
chapter. 

PART  172— EXPERIMENTAL  USE 
PERMITS 

III.  In  Part  172: 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136c,  13»v,  and  136w. 
§172.24    (AmMded) 

2.  In  §  172.24(c)(2Kiii).  by  changing  the 
cross  reference  from  §  162.11  (a)  and  (b) 
to  "Part  154  of  this  chapter." 

[FR  Doc.  85-28156  Filed  11-26-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AO-FRL-2903-71 

Standards  of  Performance  for  New 
Stationary  Sources;  Petroleum  Dry 
Cleaners 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Response  to  Petition  for 
Reconsideration  and  Final  Amendments 
to  Rule. 

summary:  After  the  current  standard  of 
performance  for  petroleum  dry  cleaners 
was  promulgated  on  September  21. 
1984.  the  Laundry  Cleaning  Council 
(LCC)  petitioned  EPA  to  reconsider  the 
standard.  The  EPA  is  partially  granting 
the  petition  for  reconsideration  of 
certain  aspects  of  the  standard  and 
promulgating  appropriate  amendments, 
and  denying  reconsideration  of  other 
aspects. 

DATES:  Effective  November  27. 1985. 
Under  section  307(b)(1)  of  the  Clean  Air 
Act.  judicial  review  of  the  actions  taken 
by  this  notice  is  available  only  by  the 
filing  of  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Docket.  The  docket. 
Number  A-80-2.  containing  information 
supporting  this  action,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  4J0  p.m.,  Monday  through 
Friday,  at  Central  Docket  Section.  West 
Tower  Lobby,  Gallery  1,  Waterside 
Mall,  401  M  Street,  SW..  Washington. 
DC  20460.  A  reasonable  fee  may  be 
charged  for  copying. 

Background  Information  Documents 
(BID'S).  The  BID'sfor  the  standard 
promulgated  on  September  21, 1984,  may 
be  obtained  from  the  U.S.  EPA  Libreuy 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-2777.  Please  refer  to  "Petroleum  Dry 
Cleaners — Background  Information  for 
Proposed  Standards"  (EPA-450/3-82- 
012a)  and  "Petroleum  Dry  Cleaners- 
Background  Information  for 
Promulgated  Standards"  (EPA-450/3- 
82-01 2b). 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Doug  Bell,  Standards  Development 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 


Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  5«l-5578. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  14. 1982.  under  Section 
111  of  the  Clean  Air  Act.  EPA  proposed 
standards  of  performance  to  limit 
emissions  of  volatile  organic  compounds 
(VOC)  from  new.  modified,  and 
reconstructed  petroleum  dry  cleaner 
facilities.  The  proposal  was  preceded  by 
a  National  Air  Pollution  Contr(i 
Techniques  Advisory  Committee 
(NAPCTAC)  meeting  on  December  2, 
1981.  The  meeting  was  open  to  the 
public,  and  each  attendee  was  given  an 
opportunity  to  comment  on  the  standard 
recommended  for  proposal.  Opportunity 
was  also  provided  for  a  public  hearing 
through  notice  in  the  Fednal  Re^ster 
but  no  request?  for  a  hearing  were 
received.  The  public  comment  period 
was  from  December  14. 1982,  to 
February  14, 1983.  After  the  Agency  had 
carefully  evaluated  the  four  comment 
letters  received,  the  Administrator 
published  the  final  standard  in  the 
Federal  Register  on  September  21, 1984. 

The  LCC  petitioned  the  Administrator 
to  reconsider  the  standard  on  November 
20, 1984,  and  filed  a  supplemental 
petition  on  March  6, 1985. 

Criteria  for  Review  of  the  Petition  for 
RecoosideradoB 

The  standard  was  promulgated  under 
the  procedures  in  section  307(d)  of  the 
Clean  Air  Act.  Section  307(d)(7KB) 
provides  that  EPA  shall  convene  a 
proceeding  to  reconsider  a  rule  if  a 
person  raising  an  objection  can 
demonstrate  that:  (1)  It  was 
impracticable  to  raise  such  objecticm 
during  the  comment  period  or  that  the 
grounds  for  such  objection  arose  after 
the  comment  period  but  within  the  time 
specified  for  judicial  review  (which  EPA 
concludes  means  within  the  60-day  time 
period  provided  for  judicial  review 
under  section  307(b),  42  U.S.C. 
7607(b)(1)];  and  (2)  such  objection  is  of 
central  relevance  to  the  outcome  of  the 
rule.  In  EPA's  view,  such  objections  are 
of  central  relevance  only  if  they  provide 
substantial  support  for  the  argument 
that  the  standards  should  be  revised. 
See:  Denial  of  Petition  to  Revise  NSPS 
for  Stationary  Gas  Turbines.  45  FR 
81653.  81654  (December  11. 1980),  and 
decisions  cited  therein. 

Summary  of  Petition  and  Responses 

As  noted  above,  a  petition  for 
reconsideration  of  the  new  source 
performance  standard  (NSPS)  for 
petroleum  dry  cleaners  was  submitted 
by  the  LCC  on  November  20. 1964.  and  a 


supplemental  petition  was  submitted  on 
March  6, 1985.  The  petitions  made  four 
principal  objections:  (1)  That  petroleum 
dry  cleaners  are  not  a  significant  source 
of  VOC  emissions  that  cause  or 
contribute  to  air  pollution;  (2)  that  EPA 
should  not  use  cleaning  capacity  as  the 
exclusive  criterion  for  the  exemption  for 
small  dry  cleaners;  (3)  that  EPA  used 
improper  assumptions  to  determine  the 
exemption  level;  and  (4)  that  the  solvent 
recovery  dryer  required  by  the  NSPS  is 
unsafe.  The  petitioner  was  also 
concerned  that  the  applicability  of  the 
standard  may  be  misinterpreted,  that 
the  change  in  format  of  the  exemption 
level  may  cause  unfair  coverage  of  some 
dryers  installed  between  proposal  and 
promulgation,  and  that  EPA's  preamble 
discussion  of  the  flammability  of 
petroleum  solvent  was  misleading. 

After  reviewing  the  petitions, 
acquiring  additional  information,  and 
meeting  with  the  petitioner  for 
additional  clarification  of  the  issues, 
EPA  concludes  that  none  of  the  four 
principal  objections  are  of  central 
relevance  to  the  outcome  of  the  rule,  and 
that  the  grounds  for  several  of  them 
arose  before  the  close  of  the  comment 
period  and  could  have  been  raised   ' 
during  the  comment  period.  The 
petitions  are,  therefore,  denied  as  to 
these  issues.  In  particular: 

(1)  Petroleum  dry  cleaners  are 
significant  contributors  to  air  pollution 
witUn  the  meaning  of  section  111.  The 
EPA  judges  that  its  estimates  of  the 
impacts  of  the  standards  are  reasonable 
and  preferable  to  the  estimates 
suggested  by  the  petitioner. 

(2)  With  regard  to  the  selection  of 
cleaning  capacity  as  the  exclusive 
criterion  for  the  small  dry  cleaners 
exemption,  EPA  has  concluded  that  it  is 
straightforward,  veriHable,  and  not 
burdensome  from  a  recordkeeping 
standpoint.  In  accomplishes  the  intent  of 
the  exemption  without  the  need  for 
alternative  criteria. 

(3)  With  regard  to  the  assumptions 
used  by  EPA  to  determine  the 
exemption  level,  EPA  has  concluded 
that  they  should  not  be  changed  and 
that  the  petitioner  provided  no  new 
information  to  indicate  otherwise. 

(4)  Regarding  the  safety  of  the  solvent 
recovery  dryer  required  by  the  NSPS, 
EPA  has  concluded  that  the  new 
information  provided  by  the  petitioner 
does  not  support  an  objection  that  is  of 
central  relevance  to  the  outcome  of  the 
rule.  The  EPA's  investigation  of  this 
information  indicated  that  it  does  not 
provide  substantial  support  that  the 
standard  should  be  revised. 

The  EPA  is  adding  two  clarifications 
to  the  regulation  and  one  in  this 
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preamble  to  respond  to  the  petitioner's 
concerns  about  misinterpretation  of  the 
applicability  of  the  standard,  the 
potential  for  unfair  coverage  of  some 
dryers,  and  EPA's  statement  in  the 
preamble  to  the  final  rule  regarding  the 
flammability  of  petroleum  solvent  used 
by  dry  cleaners. 

Discussion  of  Objections  and  Responses 

1.  Significance  of  Source  Category 

Objection 

The  petitioner  contended  that  an  issue 
that  had  been  raised  previously  in 
comments  made  on  the  proposed 
standard  had  not  been  adequately 
resolved.  He  feels  that  the  dry  cleaning 
industry  is  not  a  significant  source  of 
emissions  and  that  the  need  for  the 
standard  is  in  question.  The  petitioner 
also  referred  to  a  comment,  made  in 
early  1983,  about  the  Agency's  5-year 
projection  of  affected  facilities  (1,390 
new  dryers)  and  his  offer  at  that  time  to 
provide  a  revised  projection  based  on 
historical  sales  data.  The  petitioner 
stated  that  the  Agency  "disregarded  this 
information"  and  persisted  in  the  use  of 
anecdotal  information  that  has  resulted 
in  overestimates  of  the  number  of 
facilities  to  be  aflfected  by  the  standard 
and  the  emission  reduction. 

Response 

The  EPA  listed  petroleum  dry  cleaners 
on  the  Priority  List,  40  CFR  60.16.  The 
Priority  List  consists  of  categories  of  air 
pollution  sources  that,  in  EPA's 
judgment,  cause  or  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
pubUc  health  or  welfare.  Of  the  59  majoc 
source  categories  on  this  list,  the  dry 
cleaning  industry  (petroleum  and 
perchloroethylene)  source  category 
ranked  fifth.  The  EPA  continues  to 
believe  that  the  petroleum  dry  cleaning 
industry  is  a  significant  source  of  VOC 
emissions.  The  standard  would  reduce 
the  cumulative  nationwide  VOC 
emissions  from  petroleum  dry  cleaners 
through  the  first  5  years  following 
promulgation  by  about  22,700 
megagrams  (25,000  tons)  or  41  percent, 
relative  to  baseline  emissions  (i.e^ 
emissions  in  the  absence  of  the 
standard).  In  the  fifth  year,  the  VOC 
emission  reduction  would  be  about  7,600 
megagrams  (8,400  tons). 

The  Agency  has  not  disregarded  the 
petitioner's  previous  comment  regarding 
the  projection  of  the  number  of  affected 
facilities.  Rather,  Section  2.4  of  the  BID 
for  the  promulgated  standard  explains 
that  the  Agency  reevaluated  the  basis  of 
the  projection  in  the  proposal  BID  (i.e., 
growth  rates  and  equipment  life)  and 
concluded  that  it  was  a  better  basis  for 


the  projection  than  the  historic 
conventional  dryer  sales  data  proposed 
by  the  petitioner.  The  EPA  recognizes 
that  the  projection  of  the  number  of 
ejected  facilities  is  not  necessarily 
precise  and  is  subject  to  some  error. 
However,  precision  is  not  critical  to  the 
conclusion  and  the  projection  is 
adequate  for  the  purposes  of  the  NSPS 
rulemaking. 

2.  Selection  of  Dryer  Capacity  as 
Exemption  Criterion 

Objection 

The  petitioner  expressed  the  opinion 
that  the  small  plant  exemption  should 
be  based  on  three  alternative  criteria:  (1) 
Annual  throughput  (2)  aimual  solvent 
consumption,  or  (3)  total  dryer  capacity. 

Response 

The  total  dryer  capacity  format  for  the 
promulgated  exemption  was  selected 
through  a  rational  process  of 
identification  and  comparative 
evaluation  of  alternative  exemption 
formats.  The  goal  was  to  select  a  format 
that  is  easily  understood,  unambiguous 
and  based  on  information  currently 
being  collected/maintained  by  the  dry 
cleaning  operators.  Clothes  throughput 
(i.e..  pounds  per  year  of  clothes 
throughput)  is  clearly  the  best  indicator 
of  the  revenues  for  a  given  plant  and,  for 
this  reason,  it  was  considered  first  as 
the  format  for  the  exemption.  However, 
clothes  are  not  routinely  weighed  at  dry 
cleaners,  and  records  often  are  not  kept 
of  the  quantity  of  clothes  cleaned  over  a 
given  time  period.  No  incentive,  other 
than  potential  regulatory  requirements, 
exists  for  operators  to  maintain  records 
of  pounds  of  clothes  cleaned. 
Consequently,  the  clothes  throughput 
format  was  rejected  in  favor  of  the 
solvent  consumption  format  included  in 
the  proposed  standard  (47  FR  5618). 

Solvent  consumption  is  indicative  of 
clothes  throughput  to  the  extent  that 
"typical"  or  average  solvent 
consumption  factors  (i.e.,  quantity  of 
solvent  used  per  pound  of  clothes 
cleaned)  can  be  determined  for  the 
segment  of  the  dry  cleaning  industry  at 
or  near  the  cutoff  level.  Typical  solvent 
consumption  factors  were  established  in 
developing  the  basis  for  the  standard. 
Moreover,  as  industry  members  pointed 
out  at  the  NAPCTAC  meeting  in 
December  1981,  records  of  solvent 
purchases  are  generally  kept  by  dry 
cleaners.  For  these  reasons,  solvent 
consumption  was  selected  as  the 
exemption  format  for  the  proposed 
standard. 

Public  comments  on  the  proposed 
standard  received  from  industry 
representatives  who  are  now  being 


represented  by  the  petitioner  (Docket 
Entry  IV-D-3),  however,  identified  total 
dryer  caftacity  as  an  alternate 
exemption  criterion  and  suggested  that 
it  be  used  instead  of  the  solvent 
consumption  format.  Another 
commenter  on  the  proposed  standards 
(Docket  Entry  IV-D-2)  identified 
concerns  about  the  way  the  solvent 
consumption  exemption  criterion  would  . 
be  applied  to  new  plants.  In 
reevaluating  the  exemption  format,  the 
Agency  identified  a  number  of 
advantages  to  the  total  dryer  capacity 
format.  First,  it  is  easier  to  understand. 
The  total  manufacturers'  rated  dryer 
capacity  is  determined  through  the 
summation  of  the  nameplate  capacities 
of  the  in-service  dryers  at  the  particular 
plant  This  procedure  requires  few  or  no 
records  and  can  be  repeated  with 
equivalent  results  at  any  point  in  time.  A 
determination  of  solvent  consumption  is 
dependent  upon  solvent  piu-chase 
records,  which  may  or  may  not  be 
complete  (depending  on  accounting 
procedures,  filing  accuracy,  etc.).  and 
which  may  vary  considerably  with  time 
depending  on  the  frequency  and 
quantity  of  solvent  purchases.  This  is 
particularly  true  where  bulk  solvent  is 
purchased  on  an  infrequent  schedule. 
Additional  confusion  can  result  if 
solvent  is  purchased  for  machine 
cleaning  or  other  purposes  than  strictly 
dry  cleaning.  For  these  reasons,  the 
diyer  capacity  format  is  more 
straightforward  and  easily  understood. 
Further,  the  recordkeeping  requirements 
are  less  burdensome. 

The  total  dryer  capacity  format  also  is 
more  verifiable  and,  therefore,  more 
easily  and  fairly  enforced.  Solvent 
purchase  records  were  not  mandatory  in 
the  proposed  standard.  Rather,  the 
exemption  determination  was  to  be 
made  through  inspection  of  solvent 
purchase  records  normally  maintained 
by  the  operators.  The  dryer  capacity  is 
stamped  on  the  equipment  nameplate  or 
readily  available  in  manufacturer's 
literature.  No  interpretation  is  required: 
the  capacities  for  individual  dryers  are 
simply  summed  to  determine  the  total 
manufacturers'  dryer  capacity. 

The  dryer  capacity  format  offers  a 
third  advantage.  Its  derivation  does  not 
require  the  use  of  an  emission  factor  as 
did  the  proposed  solvent  consumption 
level.  The  proposed  solvent 
consumption  exemption  level  was  based 
on  an  assumed  emission  factor  of  23 
pounds  solvent  loss  per  100  pounds  of 
clothes  cleaned  and  the  clothes 
throughput  break-even  level  of  132,170 
pounds  per  year.  Considerable  adverse 
comment  was  received  about  the 
selection  of  this  emission  factor  The 
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commenters  proposed  the  use  of  a  30 
pound  per  100  pound  factor.  Although 
the  Agency  believes  that  the  23  pound 
per  100  pound  factor  is  more  reasonable 
than  the  30  pound  per  100  pound  factor 
(see  discussion  in  promulgation  BIO, 
Section  2.3.3,  pg  2-9),  the  selection  of  the 
total  dryer  capacity  format  eliminates 
altogether  the  need  to  choose  an 
emission  factor.  The  84-pound  dryer 
capacity  exemption  is  derived  directly 
from  the  132,170  pound-per-year  clothes 
throughput  break-even  level  without  the 
use  of  an  emission  factor  (Docket  Entry 
IV-B-3).  Consequently,  the  total  dryer 
capacity  format  resolves  a  concern 
raised  by  industry  at  proposal  over  the 
solvent  consumption  exemption  level. 

On  the  basis  that  the  total 
manufacturers'  rated  dryer  capacity 
exemption  format  is  more 
strai^tforward.  more  verifiable,  less 
controversial,  and  less  burdensome  from 
a  recordkeeping  standpoint,  the  Agency 
believes  it  is  the  optimal  format  for  the 
small  plant  exemption.  Furthermore,  the 
evolution  of  the  exemption  format  since 
1981  has  been  responsive  to  the 
concerns  of  industry  representatives  at 
each  decision  point  prior  to  receipt  of 
the  petition.  Problems  of  increased 
recordkeeping  and  enforcement 
difficulties  exist  with  the  clothes 
throughput  and  solvent  exemption 
formats.  Weighing  these  concerns,  the 
Agency  concludes  it  to  be  imnecessary 
and  inappropriate  to  change  the 
exemption  format  to  include  clothes 
throughput  and  solvent  consumption 
criteria. 

Objection 

The  petitioner  is  concerned  that  no 
notice  in  the  proposed  rule  was  given  to 
the  possibility  of  a  dryer  capacity  based 
exemption  and  that  dry  cleaners  who 
purchased  new  equipment  between 
proposal  and  promulgation  (December 
14. 1982.  to  September  21. 1984)  in 
reliance  on  the  proposed  4.700  gallon- 
per-year  solvent  consumption  exemption 
may  find  that  they  no  longer  qualify  for 
the  exemption  under  the  promulgated 
standard. 

Response 

The  Agency  agrees  that  it  would  be 
unreasonable  to  apply  the  standard  to 
conventional  dryers  installed  in  the 
period  between  proposal  and 
promulgation  (December  14. 1982.  to 
September  21. 1984)  in  plants  with  an 
annual  solvent  consumption  level  of  less 
than  4,700  gallons.  Such  dryers  are. 
therefore,  being  exempted.  The  EPA 
notes  that  such  cases  are  highly  unlikely 
because  the  dryer  capacity-based 
exemption  is  considered  equivalent  to 


the  solvent  consumption  limit  that  was 
proposed. 

3.  Assumptions  Used  To  Select 
Exemption  Level 

Objection 

The  petitioner  questions  the  validity 
of  the  operating  cost  assumptions  made 
in  deriving  the  132,170  pound-per-year 
clothes  throughput  break-even  level.  He 
stated  particular  concern  over  the 
assumed  value  of  recovered  solvent  and 
referred  to  the  actual  measured 
performance  data  (proposal  BID,  Table 
4-1),  which  he  indicated  does  not 
support  the  performance  assumptions 
used  in  the  economic  impact  analysis. 
He  asserted  a  higher  break-even  number 
could  be  calculated  based  on  the 
measured  performance  data  but  did  not 
provide  the  basis  for  his  assertion. 

Response 

The  operating  cost  assimiptions 
referred  to  by  the  petitioner  were 
included  in  the  proposal  BID,  and.  thus, 
were  available  for  review  and  comment 
during  the  public  comment  period  after 
proposal  of  the  standard.  The  petitioner 
had  opportimity  at  that  time  to  question 
their  validity  but  did  not.  Nevertheless, 
EPA  has  reevaluated  this  aspect  of  the 
standard  and  concluded  that  even  if 
values  suggested  by  the  comraenter 
were  used  in  calculating  the  break-even 
level,  there  would  not  be  a 
"substantially  higher"  result  as  he 
indicated.  The  clothes  throughput  level 
would  be  about  144.000  pounds  per  year 
instead  of  132.000.  and  the  associated 
dryer  capacity  would  be  about  92 
pounds  instead  of  84.  Because  the 
calculations  are  based  on  assumptions 
that  include  "typical"  factors,  there  is 
naturally  a  margin  of  error  in  the  results 
(see  response  below).  Thus,  the  break- 
even level  is  an  approximate  point,  and 
plants  with  throughput  levels  near  the 
break-even  level  would  have  essentially 
the  same  financial  conditions  as  would 
plants  at  the  break-even  level. 

Objection 

The  petitioner  is  concerned  that 
because  conventional  and  recovery 
dryers  are  available  only  in  discrete 
sizes  (e.g.,  50  and  100  pounds),  many 
plants  will  have  dryer  capacity  in 
excess  of  the  84  pound  exemption  level 
while  still  having  an  annual  clothes 
throughput  of  less  than  the  132,170 
pound-per-year  break-even  level.  He 
offers  two  examples  to  illustrate  his 
concern. 

Response 

The  Agency  believes  that  the  84- 
pound  total  diyer  capacity  exemption  is 
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sufficient  to  avoid  potential  adverse 
economic  impacts  on  small  dry  cleaners. 
The  exemption  provides  a  significant 
margin  of  protection  to  account  for  the 
concerns  raised  by  the  petitioner.  First, 
the  132,170  pound-per-year  clothes 
throughput  break-even  level,  which 
forms  the  basis  for  the  84-pound  dryer 
capacity  exemption,  is  not  the  level  at 
which  adverse  economic  impacts  on 
small  operators  are  expected.  As 
explained  in  responding  to  comments 
made  by  the  petitioner  on  the  proposed 
standard  (see  promulgation  BID,  section 
2.3.3,  pg  2-12),  the  break-even  level 
analysis  inherently  incorporates  a 
substantial  margin  of  protection  against 
adverse  economic  impacts.  At  the 
break-even  level,  the  additional  costs  of 
the  solvent  recovery  dryer  are 
completely  offset  by  its  savings.  Also,  as 
discussed  in  the  proposal  BID  (Chap.  9, 
pg.  9-51)  a  throughput  level  even  5,000 
pounds  of  clothes  per  year  less  (i.e., 
127,170  poimds  per  year)  would  have 
negligible  impacts  on  plant  earnings  and 
finances.  The  break-even  analysis  also 
employs  several  conservative 
assumptions  (including  a  5-year 
amortization  period)  that  contribute  to 
the  margin  of  protection  inherent  in  the 
132,170  pound-per-year  break-even 
throughput  level.  Second,  the  84  pound 
dryer  capacity  was  derived  ft'om  the 
132,170  pounds  of  clothes  per  year 
break-even  level  using  "typical" 
operating  schedule  and  load  factor 
assumptions.  The  exemption,  therefore, 
has  built  in  allowances  to  protect 
facilities  near  the  exemption  level.  Most 
importantly,  the  84  pound  dryer  capacity 
is  based  on  an  assumed  70  percent  load 
factor.  The  "actual"  dryer  use  level 
represented  by  the  84  pound  capacity 
figure  is  about  59  pounds. 

The  "margin  of  protection"  in  the 
exemption  level  discussed  above  is 
adequate  to  avoid  adverse  economic 
impacts  on  the  dry  cleaners  in  the 
examples  posed  by  the  petitioner.  In  the 
first  example,  a  dry  cleaner  has  one  50- 
pound  dryer  that  is  fully  utilized  [i.e.,  50 
pounds  of  actual  capacity  utilization). 
Further,  he  reasonably  expects  to 
increase  his  actual  clothes  throughput 
by  50  percent  [i.e.,  to  a  total  actual 
capacity  utilization  of  75  poimds)  if  the  ^ 
additional  dryer  capacity  is  available. 
Following  the  purchase  of  another  50- 
pound  dryer,  the  total  dryer  capacity 
(100  pounds)  would  exceed  the  84-pound 
exemption  level,  but  the  actual  capacity 
utilization  would  amount  to  only  75 
pounds.  The  petitioner  is  concerned  that 
the  75-pound  actual  clothes  throughput 
level  (expressed  as  "actual"  dryer 
capacity)  is  below  the  84-pound  dryer 
capacity  exemption  level  and  that  the 
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dry  cleaner  would  be  inappropriately 
forced  by  the  NSPS  to  install  a  recovery 
dryer  rather  than  a  conventional  dryer. 
However,  based  on  the  above 
discussion  about  the  70  percent  load 
factor  assumption  made  in  deriving  the 
84-pound  dryer  capacity  exemption 
level,  it  is  clear  that  the  75-pound 
"actual"  dryer  capacity  use  exceeds  the 
59-pound  "actual"  dryer  capacity  use 
represented  by  the  84  pound  dryer 
capacity  exemption  level.  Consequently, 
the  dry  cleaner  in  this  example  could 
install  a  recovery  dryer  without  risk  of 
adverse  economic  impact  (it  would,  in 
fact,  be  financially  advantageous],  and 
the  exemption  level  in  the  NSPS  would 
work  as  intended. 

In  the  second  example,  the  petitioner 
describes  a  dry  cleaner  with  two 
existing  50-pound  dryers;  one  is  used  at 
capacity  {i.e.,  "actual"  dryer  capacity  of 
50  pounds),  and  the  other  is  used  as 
backup  in  case  the  primary  unit  breaks 
down.  The  petitioner  is  concerned  that  a 
replacement  unit  for  this  plant  would  be 
required  by  the  NSPS  to  be  a  recovery 
dryer  because  the  total  dryer  capacity  is 
greater  than  84  pounds.  The  EPA 
believes  that  the  dry  cleaner  in  this 
example  could  purchase  a  recovery 
dryer  with  little  risk  of  adverse 
economic  impact.  There  is  only  a  small 
difference  between  his  actual  dryer  use 
of  50  pounds  and  the  59-pound  actual 
dryer  use  reflective  of  the  84-pound 
dryer  capacity  exemption  level.  By  using 
as  little  as  9  additional  pounds  actual 
dryer  capactiy  [i.e.,  using  20  percent  of 
the  additional  dryer  capacity),  the  dry 
cleaner  would  incur  no  increased 
operating  costs.  Moreover,  the  option 
would  be  available  to  use  the  old  dryer 
as  a  backup  and  to  derive  the  cost 
savings  that  would  occur  through  use  of 
the  new  recovery  dryer. 

Objection 

The  petitioner  alleges  that  neither  the 
proposed  4,700  gallon  per  year  solvent 
consumption  exemption  nor  the  84- 
pound  total  dryer  capacity  exemption  is 
a  valid  indicator  that  the  plant  will 
achieve  the  132,170  pounds  per  year 
clothes  throughput.  He  points  to  the  fact 
that. a  23  Ib/lOO  lb  emission  factor  was 
used  in  lieu  of  what,  in  his  opinion,  is  a 
more  appropriate  30  Ib/lOO  lb  factor  and 
calculates  based  on  the  30  Ib/lOO  lb 
factor  that  a  dry  cleaner  would  have  to 
consume  6,100  gallons  of  solvent  per 
year  to  clean  132,170  lbs.  of  clothes.  He 
recommends  that  the  dryer  capacity 
exemption  should  be  about  110  pounds 
based  on  the  6,100  gallon-per-year 
solvent  consumption  level  and  the 
solvent  consumption  to  dryer  capacity 
factor  56  gallons/yr  per  pound  dryer 


capacity/yr)  in  Section  60.620(a)(3)  of 
the  proposed  regulation. 

Response 

Deriving  the  total  dryer  capacity 
exemption  in  the  fashion  proposed  by 
the  petitioner  requires  unnecessary 
calculations  and  results  in  an  artificially 
high  exemption  level  [i.e.,  the  suggested 
110  pound  level).  The  petitioner's  6,100 
gallon-per-year  solvent  consumption 
figure  is  calculated  fit)m  the  132,170 
pound-per-year  clothes  throughput 
break-even  level  and  an  emission  factor 
of  30  lb/100  of  clothes  cleaned.  In  the 
responses  to  comments  made  on  the 
proposed  standard,  the  Agency 
expressed  its  disagreement  with  the 
proposed  30  Ib/lOO  lb  emission  factor 
and  the  6,100  gallon-per-year  solvent 
consumption  and  instead  affirmed  the 
use  of  the  23  Ib/lOO  lb  emission  factor 
and  the  resultant  4,700  gallon-per-year 
solvent  consumption  exemption. 
Consequently,  if  the  dryer  capacity 
exemption  level  were  to  be  derived  from 
solvent  consumption  as  proposed  by  the 
petitioner,  it  would  be  based  on  the 
4,700  gallon  per  year  exemption  level 
included  in  the  proposed  standard. 
However,  one  of  the  advantages  of  the 
dryer  capacity  format  is  that  it  can  be 
derived  directly  from  the  132,170  pound- 
per-year  clothes  throughput  break-even 
level  without  conversion  into  solvent 
consumption.  Consequently,  the 
petitioner's  concern  over  the  use  of  6,100 
gallons  per  year  rather  than  4,700 
gallons-per-year  solvent  consumption  is 
not  relevant  since  the  diyer  capacity 
format  in  the  final  standard  is  not  based 
on  solvent  consumption.  With  typical 
operating  schedule  (250  days/yr;  9  dryer 
loads/day)  and  load  factor  (70  percent 
capacity)  assumptions,  the  132,170 
pounds-per-year  clothes  throughput 
break-even  level  is  converted  directly 
into  the  84  pound  total  dryer  capacity 
exemption  (Docket  Entry  IV-B-3).  This 
derivation  avoids  the  conversion  into 
solvent  consumption  by  use  of  an 
emission  factor,  as  is  needed  in  the 
petitioner's  proposed  derviation  and 
results  in  an  84-pound  rather  than  110- 
pound  exemption  level. 

Objection 

The  petitioner  states  that  the  84  pound 
dryer  capacity  exemption  level  in  the 
standard  bears  "no  rational 
relationship"  to  the  132,170  pounds-per- 
year  clothes  throughput  intended  by  the 
Agency. 

Response 

The  84  pound  total  manufacturers' 
dryer  capacity  exemptMi  is  derived 
directly  from  the  132,170  pound-per-year 
clothes  throughput  level.  The  derivation. 


which  is  documented  in  Docket  Entry 
IV-B-3  and  discussed  in  the  preamble  to 
the  standard  and  Section  2.2  of  the 
promulgation  BID,  involves  assumptions 
about  average  or  "typical"  operating 
schedules  and  load  factors  supplied  by 
industry  representatives.  These 
assumptions  include  a  250  day-per-year 
operating  schedule,  9  dryer  loads  per 
day  and  a  70  percent  average  capacity 
utilization  load  factor,  all  of  which  are 
representative  of  operations  at  plants  at 
or  near  the  132,170  pound-per-year 
clothes  throughput  level. 

4.  Safety  of  Solvent  Recovery  Dryers 

Objection 

The  petitioner  requested  in  the  March 
6, 1985,  supplemental  petition  that  EPA 
take  steps  to  ensure  that  solvent 
recovery  dryers  required  by  the  NSPS 
are  safe  to  operate  and,  in  the  interim, 
suspend  the  applicability  of  the  NSPS. 
This  request  was  based  on  the 
petitioner's  concern  that  an  explosion  of 
a  recovery  dryer  in  February  1985 
indicated  that  such  dryers  are  not  yet 
proven  to  be  safe. 

Response 

The  petitioner  had  raised  the  safety 
issue  in  comments  on  the  proposed 
standards,  which  EPA  responded  to  in 
the  preamble  and  BID  supporting  the 
final  standards.  The  only  new 
information  presented  in  the  March  1985 
petition  was  the  report  of  the  February 
1985  explosion.  The  EPA  has 
investigated  that  explosion  and  remains 
satisfied  that  solvent  recovery  dryers 
are  safe  when  properly  installed  and 
operated  in  accordance  with  applicable 
fire  and  explosion  protection  codes. 
Communications  in  April  1985  with  the 
dryer  manufacturer  and  with  Factory 
Mutual  Research  Corporation  (Docket 
Entries  VI-D-2  and  VI-D-3)  indicate 
that  the  dryer  that  exploded  was  not 
properly  installed  and  operated.  The 
manufacturer's  instructions  for 
explosion  venting  were  apparently  not 
followed  and,  according  to  the 
manufacturer,  "the  explosion  had  to 
result  from  a  spark  or  flame  from  a 
foreign  object  inside  the  unit.  Ignition 
otherwise  is  impossible."  Factory 
Mutual  Research  also  questioned 
whether  the  installation  of  the  dryer  was 
proper.  Both  Factory  Mutual  and  the 
manufacturer  have  indicated  that  their 
previous  conclusion  that  the  dryer  is 
safe  when  installation  and  operating 
instructions  are  followed  is  still  valid. 
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5.  Other  Objections 

Objection 

The  petitioner  is  concerned  that  the 
standard  will  be  misinterpreted  to  apply 
to  existing  equipment  (e.^.,  dryers, 
filters)  in  affected  plants  that  propose 
modifications  subject  to  the  standard. 
He  proposed  the  insertion  of  the 
applicability  date.  December  14. 1982. 
into  sections  of  the  standard  to  help 
avoid  misinterpretation. 

Response 

The  petroleum  dry  cleaning  standard, 
as  with  all  NSPS's.  applies  only  to  newly 
constructed,  modified  and  reconstructed 
affected  facilities.  A  piece  of  existing 
equipment  constitutes  an  "existing 
facility"  that  is  not  affected  by  the 
standard  unless  it  is  "modified"  or 
"reconstructed"  as  defined  in  the 
general  provisions  applicable  to  all 
NSPS's  (Reference  40  CFR  60.14  and 
60.15,  respectively). 

The  language  of  S  60.620(b)  of  the 
standard  which  contains  the 
applicability  date,  was  reevaluated  in 
light  of  the  petitioner's  concern  and 
found  to  correctly  reflect  the  meaning 
intended  by  the  Administrator. 
However,  the  insertion  of  the 
applicability  date  (December  14, 1982)  in 
fi  60.822(a)  and  (b),  as  requested  by  the 
petitioner,  will  not  change  the  meaning 
of  the  standard.  Moreover,  it  may  help 
avoid  misinterpretation  by  individuals 
who  are  unfamiliar  with  the  Code  of 
Federal  Regulations  and  the  language  of 
NSPS's.  Consequently,  the  standard  is 
being  clarified  by  adding  specific 
reference  to  the  applicability  date  in 
S  60.622(a)  and  (b).  as  requested  by  the 
petitioner. 

Objection 

The  petitioner  objected  to  the  use  of 
the  phrase  "highly  flammable  solvent" 
in  reference  to  petroleum  solvent  and 
contended  that  the  statement  creates 
serious  risks  of  misguided  regulation  of 
the  dry  cleaning  industry  by  State 


authorities  and  Federal  authorities  other 
than  EPA. 

Response 

Use  of  the  phrase  "highly  flanunable 
solvent"  in  reference  to  petroleum 
solvent  was  not  meant  to  imply  that  an 
unreasonable  fire  hazard  is  associated 
with  the  use  of  petroleum  solvent. 
Rather,  it  was  meant  to  connote  the 
degree  of  risk  of  hazard  associated  with 
any  "combustible"  industrial  liquid. 

Miscellaneous 

Under  Executive  Order  12291,  EPA 
must  Judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  These  amendments  are  not 
"major"  because  they  do  not  impose  any 
additional  requirements. 

These  amendments  were  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
firom  OMB  to  EPA  and  any  EPA 
responses  to  those  comments  are 
available  for  pubHc  inspection  at 
Central  Docket  Sectioa  West  Tower 
Lobby,  Gallery  1.  Waterside  Mall,  401 
M.  Street.  SW..  Washington,  DC  20460. 

The  Administrator  certifies  that  a 
regulatory  flexibility  analysis  under  5 
U.S.C.  601,  et  seq.,  is  not  required  for 
this  rulemaking  because  it  does  not 
impose  any  additional  requirements 
and,  thus,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

The  Administrator  finds,  under  5 
U.S.C.  553(b)(B),  that  notice  and  public 
procedure  on  the  revisions  made  by  this 
notice  are  unnecessary.  The  revisions 
are  minor  and  technical. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Dry  cleaning, 
Industrial  launderers,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Incorporation  by 
reference. 


Dated:  November  12, 1985. 
A.  James  Barnes. 

Acting  Administrator. 

PART  60— {AMENDEDl 

40  CFR  Part  60  is  amended  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  See's.  101.  Ill,  114, 116,  301. 
Clean  Air  Act  as  amended  (42  U.S.C.  7401, 
7411,  7414.  7416,  7601). 

2.  In  S  60.620  of  Subpart  JJJ,  paragraph 
(b)  is  revised  to  read  as  follows: 

S  60.620    Applicabiiity  and  designation  of 
affected  facility. 

(b)  Any  facility  under  paragraph  (a)  of 
this  section  that  commences 
construction  or  modification  after 
December  14, 1982,  is  subject  to  the 
requirements  of  this  subpart  with  the 
following  exception.  A  dryer  installed 
between  December  14, 1982,  and 
September  21, 1984,  in  a  plant  with  an 
annual  solvent  consumption  level  of  less 
than  4,700  gallons,  is  exempt  from  the 
requirements  of  this  subpart. 

3.  In  5  60.622  of  Subpart  JJJ. 
paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§  60.622    Standards  for  volatil*  organic 
compound*. 

(a)  Each  affected  petroleum  solvent 
dry  cleaning  dryer  that  is  installed  at  a 
petroleum  dry  cleaning  plant  after 
December  14, 1982,  shall  be  a  solvent 
recovery  dryer.  The  solvent  recovery 
dryer(s]  shall  be  properly  installed, 
operated,  and  maintained. 

(b)  Each  affected  petroleum  solvent 
filter  that  is  installed  at  a  petroleum  dry 
cleaning  plant  after  December  14, 1982. 
shall  be  a  cartridge  filter.  Cartridge 
filters  shall  be  drained  in  their  sealed 
housings  for  at  least  8  hours  prior  to 
their  removal 

[FR  Doc.  85-27788  Filed  11-26-85;  8;45  am] 
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WHa        The  Office  of  the  Federal  Register. 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
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Register  documents. 
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PHILADELPHIA.  PA 

WHEN: 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/ia 

William  J.  Green,  Jr.,  Federal 

Building, 

600  Arch  Sb«et  Philadelphia.  PA. 

Laura  Lewis'. 

Philadelphia  Federal  Information 

Center. 

215-597-1709 


FUTURE  WORKSHOPS: 
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annual  basis  in  Federal  regional 
cities.  The  January  1986 
Washington,  D.C.  workshop  will 
include  facilities  for  the  hearing 
impaired.  Dates  and  locations  will 
be  announced  later. 
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Environmental  statements;  availability,  etc.: 
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Office 

PROPOSED  RULES 

Permanent  program  submission: 
49071        OJdahoma 

NOTICES 

49138    Abandoned  mine  lands  and  State  regulatory 
programs  administration;  annual  evaluation 
reports:  availability 

Tennessee  Valley  Authority 
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Meetings;  Sunshine  Act 

Textile  Agreements  Implementation  Committee 

NOTICES 
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China  (2  documents} 

Indonesia;  correction 
Pakistan 
Textile  consultation;  review  of  trade: 
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Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 

Administration;  Federal  Highway  Administration. 
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Aviation  proceedings;  hearings,  etc.: 
49147        Southwest  Airlines  Co. 
49147        Wright  Air  Service,  Inc. 

Treasury  Department 

See  Customs  Service. 

Western  Area  Power  Administration 

PROPOSED  RULES 
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49164     Environmental  Protection  Agency 

Part  III 
49272     Department  of  Commerce,  National 
Telecommunications  and  Information 
Administration 

Part  IV 
49276     Legal  Services  Corporation 

PartV 
49318     Department  of  Labor,  Employment  Standards 
Administration,  Wage  and  Hour  Division 

Part  VI 
49338     Environmental  Protection  Agency 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Readers  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Fadaral  Rafister 
Vol.  Sa  No.  230 
Friday.  November  28,  1965 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Ooouments. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Fadaral  Crop  Inturanc*  Corporation 

7  CFR  Ch.  IV 

[Docket  No.  2962S] 

General  Amendment;  Ctahn  for 
Indemnity;  Interest  Payments 

AOENCY:  Federal  Crop  Insurance 
Corporadon,  USDA. 

ACTION:  Final  rule;  correction. 

summary:  The  final  rulemaking  on  the 
General  Amendment;  Claim  for 
Indemnity;  Interest  Payments  document, 
published  in  the  Federal  Register  on 
Wednesday,  February  27. 1985  (50  FR 
7906),  contained  several  errors  in  the 
citations  referencing  amended  crop 
insurance  regulations.  This  notice  is 
being  published  to  correct  those  errors. 
EFFECTIVE  date:  November  29, 1985. 
ADDRESS:  Any  suggestions  or  inquiries 
on  this  notice  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  [202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  February  27, 1985,  FCIC 
published  a  final  rule  amending  all  crop 
insurance  regulations  (7  CFR  Part  400  et 
seq.),  effective  for  the  1985  and 
succeeding  crop  years,  to  incorporate  a 
provision  for  the  payment  of  interest  on 
indemnity  payments  not  made  within  a 
specified  time.  The  intended  effect  of  die 
ride  was  to  amend  the  Claim  for 
Indemnity  section  of  all  FCIC  crop 
insurance  regulations  simultaneously  to 
prescribe  procedures  for  such  interest 
payments. 


The  correction,  beginning  with  the 
Final  Rule  words  of  issuance  in  the  right 
hand  oolumn  of  page  7907,  is  as  foUowK 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  In8m*ance 
Act,  as  amended  (7  U.S.C  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  crop  insurance 
regulations  contained  in  7  CFR  Part  400 
et  seq..  effective  with  the  1985  and 
succeeding  crop  years,  in  the  following 
instances:  

1.  The  Authority  Citation  for  7  CFR 
402.7{d)(9)(n).  403.7(d)(9)(h). 
404.7(d)(9)(h),  408.7(d)(9)(h), 
409.7(d)(9)(i),  410.7(d)(9)(o), 
411.7(d)(9)(h),  413.7(d)(9)(h), 
414.7(d)(9)(k),  415.7(dM9)(h), 
416.7(dK9)(h),  417.7(dH9)(h), 
418.7(d)(9)(h),  419.7(d)(9)(h). 
420.7(d)(9)(i),  421.7(d)(9)(h), 
422.7(d)(9)(h),  423.7(d)(9)(h), 
424.7(d)(9)(i),  425.7(d)(9)(j),  427.7(d)(9)(i). 
428.7(d)(9)(j),  429.7(d)(9)(h),  430.7(dM9MJ). 
431.7(d)(9)(i),  432.7(d)(9)(]),  433.7(d)(9)(k). 
434.7(d)(9)(h).  435.7(d)(9)(g), 
438.7(d)(9)(h),  437.7(d)(9)(h), 
438.7(d)(9)(h),  439.7(d)(9)(h), 
440.7(d)(9)a),  441.7(d)(9)(h), 
442.7(d)(9)(g).  443.7(d)(9)(h), 
444.7(d)(9)(k).  445.7(d)(9)(l), 
446.7(d)(9)(h),  and  447.7(d)(9)(i). 
continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-43a  52 
Stat.  73, 77.  as  amended  (7  U.S.C.  1508. 1516). 

2.  7  CFR  402.7(d)(9Hn),  403.7(d)(9Mh). 
404.7(d)(9)(h).  408.7(d)(9)(h), 
409.7(d)(9)(i),  410.7(d)(9)(o). 
411.7(d)(9)(h).  413.7(d)(9)(h), 
414.7(d)(9)(k),  415.7(d)(9)(h). 
416.7(d)(9)(h).  417.7(d)(9)(h), 
418.7(d)(9)(h),  419.7(d)(9)(h). 
420.7(d)(9)(i).  421.7(d)(9Kh). 
422.7(d)(9)(h).  423.7(d)(9)(h). 
4?4.7(d)(9)(i).  425.7(d)(9)a).  427.7(d)(9)(i), 
428.7(d)(9)(j),  429.7(d)(9)(h),  430.7(d)(9)a), 
431.7(d)(9Ki).  432.7(d)(9)(j),  433.7(d)(9)(k), 
434.7(d)(9)(h).  435.7(d)(9)(g). 
436.7(d)(9)(h).  437.7(d)(9)(h). 
438.7(d)(9)(h).  439.7(d)(9)(h). 
440.7(d)(9)U).  441.7(d)(9)(h). 
442.7(d)(9)(g).  443.7(d)(9)(h). 
444.7(d){9)(k).  445.7(d){9){l). 
44e.7(d)(g)(h).  and  447.7(d)(9)(i)  are 
revised  to  read  as  follows: 

We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fee,  or 


other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date  and 
submit  to  us  the  properly  completed  claim 
foim  indemnity  form,  if  the  reason  for  our 
failure  to  timely  pay  is  not  due  to  your  failure 
to  provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasary 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.SC.  611).  and  published  in  the 
Federal  Register  semi-annually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 
Interest  will  be  paid  in  accordance  with  this 
section  beginning  with  all  claims  for  payment 
of  indenmity  initially  filed  on  or  after  March 
1, 1985. 

Done  in  Washington,  DC,  on  November  20. 
1985. 

Merritt  W.  Sprague. 
Manager,  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  B5-28364  Filed  11-27-85;  8:45  am) 

nUlNG  CODE  3410-OS-ll 


7  CFR  Part  442 

[Docket  No.  2968S;  AmdL  3] 

Prevented  Planting  Crop  Insurance 
Regulationa;  Correction 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Final  rule;  correction. 


:  The  final  rulemaking  on 
Prevented  Planting  Crop  Insurance 
Regulations,  published  in  the  Federal 
Register  on  Tuesday,  November  5, 1985 
(50  FR  45903),  contained  an  error  in 
listing  the  revised  subsection  as  being  7 
CFR  442.7(d).  This  citation  should  have 
read  7  CFR  442.7(c).  This  notice  is 
published  to  correct  that  error. 

EFFECnvE  date:  November  29, 1985. 

ADDRESS:  Any  suggestions  or  inquiries 
on  this  notice  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation.  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INTORMATION  CONTACT 

Peter  F.  Cnle,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
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of  Agriculture,  Washington.  DC,  20250, 
telephone  (202]  447-^325. 

SUfPLEMCffTAItV  INFOmUTION:  On 
Tuesday,  November  5. 1985.  FQC 
published  a  final  rule  amending  the 
Prevented  Planting  Crop  Insurance 
Regulations  (7  CFR  Part  442),  effective 
for  the  1986  and  succeeding  crop  years. 

In  the  left  column  of  page  45904,  the 
citation  being  revised  reads  7  CFR 
422.7(d)  and  should  have  read  7  CFR 
422.7(c).  Tbis  is  corrected  as  set  forth 
below: 

Item  number  2  in  the  first  column  of 
page  45904,  November  5. 1985  is 
corrected  as  follows: 

9442.7    [Corrected] 

1.  The  amendatory  language  is 
corrected  to  read:  "2.  7  CFR  442.7(c)  is 
revised  to  read  as  follows:" 

2.  The  text  in  §  442.7  is  correctly 
designated  as  paragraph  (c)  instead  of 
paragraph  (d). 

Done  in  Washington,  DC.  on  November  20, 
1985. 

Peter  F.Cole.      • 

Secretary,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  85-28357  FUed  H-27-85;  a-45  am] 

■LUNG  CODE  34  W.«a^ 


Animal  and  Plant  Healtti  Inspection 
Service 

9CFRPart92 
[Docket  No.  85-1M] 

SpedflcaHy  Approved  States 
Auttwrized  to  Receive  Mares  and 
StaHlons  Imported  From  CEM-Affected 
Countries 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 


SUMMARY:  This  document  adds 
Wisconsin  to  the  lists  of  approved 
States  authorized  to  receive  certain 
mares  and  stallions  imported  into  the 
United  States  from  countries  affected 
with  contagious  equine  metritis  (CEM). 
This  action  is  taken  because  the  Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  Wisconsin 
has  laws  or  regulations  in  effect  to 
require  the  additional  inspection, 
treatment,  and  testing  of  such  horses  to 
further  ensure  their  freedom  from  CEM 
as  required  by  the  regulations.  This 
action  is  necessary  in  order  to  avoid  the 
imposition  of  unnecessary  restrictions 
on  importers  of  mares  and  stallions  from 
countries  affected  with  CEM. 


DATES:  Effective  date  is  November  29, 
1985.  Written  comments  must  be 
received  on  or  before  January  28, 1985. 
AOORESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
APHIS,  USDA,  Room  728,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  85-108.  Written 
comments  may  be  inspected  at  Room 
728  of  the  Federal  Building  between  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INPORMATKNI  CONTACT: 
Dr.  Allan  A.  Furr,  Import-Export 
Animals  and  Products  Staff,  VS.  APHIS. 
USDA,  Room  846,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8170. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  92.2(i)  of  the  regulations  in  9 
CFR  Part  92,  among  other  things, 
authorizes  the  importation  of  certain 
horses  (mares  and  stallions  over  731 
days  of  age)  into  the  United  States  from 
countries  affected  with  contagious 
equine  metritis  (CEM)  when  specific 
requirements  to  prevent  their 
introducing  CEM  into  the  United  States 
are  met,  and  the  animals  imported  are 
moved  into  approved  States  for  further 
inspection,  freatment,  and  testing. 

Mares  and  stallions  over  731  days  of 
age  must  be  consigned  to  States  which 
have  been  approved  by  the  Deputy 
Administrator,  Veterinary  Services,  as 
having  met  the  minimum  standards 
necessary  to  ensure  that  such  mares  and 
stallions  being  imported  into  the  United 
States  are  free  of  the  contagion  of  CEM. 
These  minimum  standards,  which 
concern  treatment,  testing,  and  handling 
of  the  horses,  are  set  forth  in  9  92.4(a)(6) 
of  the  regulations  for  stallions  and  in 
9  92.4(a)(9)  of  the  regulations  for  mares. 

It  has  been  determined  that 
Wisconsin  meets  the  requirements  of 
both  99  92.4(a)(6)  and  92.4(a)(9). 
Therefore.  Wisconsin  is  added  to  the 
lists  of  those  States  approved  to  receive 
certain  mares  and  stallions  over  731 
days  of  age  imported  into  the  United 
States  from  countries  affected  with 
CEM. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  rule  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 


major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  tvill 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

It  is  anticipated  that  fewer  than  20 
mares  and  stallions  from  countries 
affected  with  CEM  will  be  imported  into 
the  State  of  Wisconsin  annually.  This 
compares  with  approximately  3.340  such 
animals  imported  into  the  entire  United 
States  during  Fiscal  Year  1984  and  with 
approximately  36.000  horses  of  all 
classes  imported  into  the  United  States 
during  that  same  period. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

Emergency  Action 

Dr.  John  K.  Atwell,  Deputy 
Administrator  for  Veterinary  Services, 
has  determined  that  an  emergency 
situation  exists  that  warrants 
publication  without  prior  opportunity  for 
a  public  comment  period.  These 
amendments  relieve  unnecessary 
restrictions  that  have  been  imposed  on 
mares  and  stallions  over  731  days  of  age 
from  countries  affected  with  CEM  and 
bound  for  Wisconsin,  and  should  be 
made  effective  immediately  in  order  to 
allow  affected  persons  to  move  these 
horses  into  Wisconsin.  Otherwise,  these 
horses  would  be  allowed  to  be  imported 
only  to  other  States  which  have  been 
approved  to  receive  horses  from 
countries  affected  with  CEM.  Allowing 
horses  destined  for  Wisconsin  to  move 
directly  from  the  U.S.  port  of  entry  to 
Wisconsin  should  result  in  a  decrease  of 
costs  for  importing  such  horses. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  533,  it  is  found  upon  good  cause 
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that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Re^tw.  Comments  have  been 
solicited  for  60  days  after  publication  of 
this  dociunent  and  a  docimient 
discussing  comments  received  and  any 
changes  required  will  be  published  in 
the  Federal  Register. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  Uvestock  products, 
Mexico,  Poultry  and  poultry  products, 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly.  Part  92,  Title  9.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  set  forth  below: 

Authority:  7  U.S.C.  1822;  19  U5.C  1306;  21 
U.S.C.  102-105.  Ill,  134a,  134b.  134c  134d, 
134t  and  135;  7  CFR  2.17. 2.51.  and  371.2(d). 

2.  In  §  92.4,  paragraphs  (a)(5)(ii)  and 
(a)(8){ii)  are  revised  to  read: 

§  9Z4    Import  permits  for  ruminants,     • 
swine,  horees  from  countrtee  affeeteC!  wtth 
CEM,  poultry,  poultry  aemen,  animal  aemen, 
bird*  and  for  animal  specimens  for 
diagnostic  purposes;' and  reservation  feet 
for  space  at  quarantina  fadliUas  maintained 
by  Veterinary  Services. 

(a)  •  *  * 

(5)  *  •  • 

(ii)  The  following  States  have  been 
approved  to  receive  stallions  over  731 
days  of  age  pursuant  to  i  92.2(i)(2)(iv): 

The  State  of  California. 

Hie  State  of  Colorado. 

TTie  State  of  Kentucky. 

The  State  of  Louisiana. 

The  State  of  Maryland. 

The  State  of  New  York. 

The  State  of  North  Carolina. 

The  State  of  Ohio. 

The  State  of  South  Carolina. 

The  State  of  Tennessee. 

The  State  of  Virginia. 

Tlie  State  of  Wisconsin. 
*        •        *        •        • 

(8)  *  *  • 

(ii)  The  following  States  have  been 
approved  to  receive  mares  over  731  days 
of  age  pursuant  to  S  92.2(i)(2)(v); 

The  State  of  California. 


The  State 
The  State 
The  State 
The  State 
The  State 
The  State 
The  State 
Tlie  State 


of  Colorado, 
of  Kentucky, 
of  Louisiana, 
of  New  York, 
of  South  Carolina, 
of  Tennessee, 
of  Virginia, 
of  Wisconsin. 


Done  at  Washington,  DC,  this  22nd  day  of 
November  1985. 

G-I.  Flchtner, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

[FR  Doc.  65-28460  Filed  11-27-66;  8:45  am] 

BILLlNa  COOC  3410-t4-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratiofi 

14  CFR  Part  39 

[Docket  No.  85-NM-SO-AD;  Amdt  30-6176] 

Airworthineaa  Directlvea;  Boeing 
Modela  757  and  767  SerlM  AlrplanM 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


r.  .This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  replacement  of  the  Fuel 
Quantity  Indicating  System  (FQIS)  with 
specific  part  number  processor  units. 
This  amendment  allows  installation  of 
later  improved  processor  units  as  they 
are  certificated. 

EFFECTIVE  DATE:  January  6, 1986. 
ADDRESSES:  Applicable  service 
information  for  this  AD  may  be  obtained 
itoxa  the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  SeatUe, 
Washington;  or  the  SeatUe  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  SeatUe,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Stewart  R.  Miller.  Propulsion 
Branch.  ANM-140S;  telephone  (206) 
431-2969.  MaUing  address:  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  SouUi.  C-88966,  SeatUe, 
Washington  98168. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  to  allow 
installation  of  later  improved  FQIS 
processor  units  as  they  are  certificated 
was  published  in  the  Federal  Register  on 
August  20. 1985  (50  FR  33549).  The 
comment  period  for  the  proposal  closed 
on  October  15, 1985. 


Interested  parties  have  been  afforded 
an  opportuinity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  aU 
comments  received. 

Two  comments  were  received.  The 
first,  from  the  Air  Transport  Association 
of  America  (ATA)  stated  Uiat  ATA 
members  affected  by  the  proposed  rule 
support  the  change. 

The  second  comment  requested  that 
the  AD  be  revised  to  require  new 
processor  units  because  there  have  been 
several  incidents  of  "gauge  blanking" 
with  the  current  units.  The  FAA  does 
not  concur  with  this  request. 
Airworthiness  Directive  83-15-05  was 
issued  because  of  an  FQIS  failure  mode 
which  could  indicate  that  the  tanks 
contained  more  fuel  than  was  actually 
present.  Blank  gauges  are  not 
considered  to  be  a  hazard  in  this 
situation,  since  the  fact  that  they  are 
blank  immediately  warns  the  crew  that 
there  is  a  gauge  problem  and  backup 
fuel  quantity  information  is  available. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Since  this  amendment  merely  reUeves 
a  restriction,  it  will  not  impose  any 
regulatory  or  economic  bmden  on  any 
person. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  major  under  Executive  Order 
12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28, 1979);  and  it  is 
further  certified  under  the  criteria  of  die 
Regulatory  FlexibUity  Act  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smaU 
entities  because  few,  if  any.  Model  757 
and  767  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  regulatory  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
Adoption  of  the  Amendpient 

PART  39-(  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  Uie  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
40  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  1148. 
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2.  By  further  amending  AD  83-15-05. 
Amendment  39-4696  (48  FR  34731: 
August  1, 1983)  as  revised  by 
Amendment  39-4967  (49  FR  49434; 
December  20, 1984).  by  adding  a  new 
paragraph  F.  to  read  as  follows: 

F.  Subsequent  FAA-approved  FQIS 
prtKessors  may  be  installed  in  place  of  part 
numbers  S345T002-42  and  S345T002-350 
required  by  paragraphs  C.  or  D^  above. 

All  persons  affected  by  this  directive 
who  have  not  already  received 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Company.  P.  O.  Box  3707,  Seattle. 
Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
PaciHc  Highway  South.  Seattle. 
Washington,  or  9O10  East  Marginal  Way 
South,  Seattle,  Washington. 

This  Amendment  becomes  effective 
January  6, 1985. 

Issued  in  Seattle,  Washington,  on 
November  20, 1985. 
Wayne  J.  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-28347  Filed  11-27-85;  &-45  am] 

MLLMQ  COOC  4>10-1S-M 


14  CFR  Part  71 

[Airspac*  Docket  Na  85-AWP-33] 

AtteratkHi  of  Control  Zone;  Oxnard,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  will  extend 
the  existing  control  zone  at  Oxnard, 
California.  The  extension  of  the  control 
zone  is  required  to  contain  the  Standard 
Instrument  Approach  Procedures  (SLAP) 
proposed  for  Camarillo  Airport, 
Camarillo,  California.  This  amendment 
will  change  the  published  title  of  the 
control  zone  from  Oxnard  Ventura 
County  Airport  California,  to  Oxnard, 
California. 

EFFECTIVE  DATE:  0901  G.m.t.,  January  16. 
1986. 

FOR  FURTHER  ifiJFORMATION  CONTACT 

Joe  Fowler.  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration  (FAA),  15000  Aviation 
Boulevard,  Lawndale,  California  90261: 
telephone  (213)  297-1655. 
SUPPIEMENTARY  INFORMATION: 

History 

On  September  25. 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  extend  the  existing  control 


zone  at  Oxnard.  California  (50  FR 
38855).  This  change  to  the  control  zone 
is  necessary^  to  contain  Instrument  Flight 
Rules  (IFR)  operations  at  Camarillo 
Airport,  Camarillo.  California,  within 
controlled  airspace.  This  action  would 
also  change  the  title  of  the  control  zone 
to  reflect  the  name  of  the  associated 
community.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.eA  dated  January  2, 
1985. 

Tlie  Rule 

This  amendment  to  S  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  to  provide  additional 
controlled  airspace  to  ensure  that 
aircraft  conducting  VOR  Runway  26  IFR 
operations  at  Camarillo  Airport  are 
separated  from  aircraft  conducting 
Visual  Flight  Rules  (VFR)  operations 
when  the  visibility  is  less  than  3  miles; 
thereby  enhancing  the  safety  of  such 
operations.  The  current  control  zone  is 
titled  Oxnard  Ventura  County  Airport. 
California,  and  the  control  zone  serves 
more  than  one  airport.  This  amendment 
will  change  the  title  to  read  Oxnard, 
California.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.8A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  ita  14  CFR  Part  71 

Control  zones.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 


Administration  amends  Part  71  of  the 
FAR  as  follows:  * 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1963);  14 
CFR  11.69. 

2.  Section  71.171  is  amended  as 
follows: 

Oxnaid.  CA— (Revised] 

"Within  a  5-mile  radius  of  Oxnard  Ventura 
County  Airport  (lat.  34*12'02'  N..  long. 
119'12'10'  W.):  beginning  at  lat.  34*07'40'  N., 
long.  119*12'35'  W.;  to  lat.  34*1430'  N.,  long. 
119*07'40'  W.;  then  extending  beyond  the  5- 
mile  radius  circle  to  lat  34'14'30'  N.,  long. 
118*59'30'  W.;  to  lat.  34*10'30'  N.,  long. 
llS'Sg-SO*  W.;  to  lat  34*10'30'  N.,  long. 
lig*04'00*  W.;  then  counter  clockwise  via  the 
5-miIe  radius  circle  of  NAS  Point  Mugu  (lat 
34*07'0S'  N.,  long.  119*07'20'  W.):  to  the  point 
of  beginning.  This  control  zone  shall  be 
effective  during  the  specified  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will, 
thereafter,  be  continuously  published  in  the 
Airport/Facility  Directory." 

Issued  in  Los  Angeles,  California,  on  «, 

November  20, 1985. 

Alex  Hammond, 

Acting  Director  Western-Pacific  Region. 

(FR  Doc.  85-28345  Filed  11-27-85;  8:45  am] 

BaiNM  COOC  4910-1S-M 


14  CFR  Part  71 

[Airspac*  Docket  No.  85-AWA-25] 

Alteration  and  Establishment  of  VOR 
Federal  Airways;  Calif  omia 

Correction 

In  FR  Doc,  85-27034  beginning  on  page 
47044  in  the  issue  of  Thursday, 
November  14, 1085,  make  the  following 
corrections: 

On  page  47045,  in  the  first  column,  in 
the  paragraph  under  the  heading  V-21 
(Amended],  in  the  first  line,  "NW" 
should  read  "NV".  In  the  following  line, 
"266*"  should  read  "226'". 

MLUNO  COOC  1S0S-01-M 


14  CFR  Part  71 

[Airspace  Docket  No.  e&-AS0-2] 

AHeratlon  of  VOR  Federal  Airways; 
Charlotte.  NC 

Correction 

In  FR  Doc.  85-27038  beginning  on  page 
47046  in  the  issue  of  Thursday. 
November  14. 1985,  make  the  following 
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coiTection:  On  page  47047.  in  the  first 
column,  in  the  second  line  of  the 
paragraph  under  the  heading  V-409 
[Revised].  "224*"  should  read  "244'". 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

18  CFR  Parte  157  and  284 
(Dodwi  Na  RIM&-1-000] 

Regulation  of  Natural  Gee  PIpellnee 
After  Partial  WeOtMad  Decontrol; 
Battle  Creek  Qae  Co. 

November  22, 1985. 

AQINCY:  Federal  Energy  Regulatory 

Conunission,  DOE. 

action:  Order  Denying  Petition  for 
Clarification. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  denying  a 
petition  for  clarification  for 
9  284.223(g)(l}  of  its  regulations. 
Petitioner  states  the  transportation 
which  commenced  in  1984  was 
"mischaracterized"  as  §  157.209(e) 
transportation  when  it  actually  qualified 
under  S  157.209(a).  The  petition  is 
denied  because  the  §  157.209(a) 
transportation  was  not  commenced  and 
authorized  under  §  157.209(a)  on  or 
before  October  9. 1985,  as  required  by 
S  284.223(g)(1). 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  P.  Cross,  Certification  Division, 
Office  of  the  General  Counsel,  Federal 
En«^  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  (202)  357-8569. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman;  A.G.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  CM.  Naeve. 

On  November  4. 1985,  BatUe  Creek 
Gas  Company  filed  an  emergency 
request  for  clarification  of  Order  No. 
436. '  Battle  Creek  requests  clarification 
that  Panhandle  Eastern  Pipe  Line 
Company  and  Michigan^Gas  Storage 
Company  may  transport  gas  for  Kellogg 
Company  under  S  284.223(g)(1)  as 
promulgated  by  Order  No.  436.  On 
November  7, 1985,  Kellogg  also  filed  a 
statement  with  the  Commission 
requesting  clarification  that  its 
transportation  service  qualifies  under 
that  section. 


Specifically,  Battle  Creek  states  that 
under  agreements  dated  September  17, 
1984,  and  September  21, 1984,  Panhandle 
and  Michigan  Gas  began  transporting 
gas  on  October  23, 1984  to  Battle  Creek 
for  redelivery  to  Kellogg.  In  order  to 
continue  transportation  to  Kellogg,  both 
Panhandle  and  Michigan  Gas  fUed  in 
December  1984,  requests  for  proposed 
transportation  under  the  notice  and 
protest  procedures  in  S  157.205  of  the 
Commission's  Rules  pertaining  to 
transportation  under  {  157.209(e)  of  the 
Rules.  On  June  6, 1985,  Battle  Creek 
advised  Panhandle  by  letter  that  the 
transportation  service  qualified  as  high 
priority  service  under  §  157.209(a)  of  the 
Commission's  regulations,  since  the  end 
use  of  the  gas  qualified  as  an  essential 
agricultural  use.  On  October  30, 1985, 
and  October  31, 1985,  Panhandle  and 
Michigan  Gas,  respectively,  filed 
subsequent  reports  stating  that  the  gas 
is  being  transported  pursuant  to 
S  157.209(a)(1).  On  October  31, 1985, 
Panhandle  informed  Battie  Creek  and 
Kellogg  that  the  transportation  service 
would  be  terminated  due  to  the  earlier 
"mischaracterizations"  of  the  end  use  as 
low  priority  and  because  of 
Pandhandle's  concern  over  the  effects  of 
non-discriminatory  transportation 
provisions  of  Order  No.  436. 

Battle  Creek  contends  that  the 
transportation  which  conmienced  on 
October  23. 1984,  was  for  an  essential 
agricultural  user,  and  was  automatically 
authorized  under  S  157.209(a)(l)(i)(A) 
and  that  the  initial  failure  to 
characterize  it  as  high  priority  cannot 
defeat  this  authorization.  However,  even 
if  the  transportation  was  initially 
authorized  under  {  157.209(e),  Battie 
Creek  contends  this  was  changed  when 
Panhandle  was  notified  on  June  6, 1985, 
that  the  gas  was  used  for  an  essential 
agricultural  use.  BatUe  Creek  further 
contends  its  situation  is  distinguishable 
ft'om  Midwest  Solvents  Company  *  in 
which  the  Commission  denied  a  request 
to  continue  transporting  gas  under  the 
transitional  provisions  of  §  284.223(g)(1), 
despite  Midwest's  contention  that 
Panhandle  incorrectiy  applied  for 
transportation  authorization  under 
§  157.209(e).  Unlike  Midwest.  Battie 
Creek  contends  that  the  erroneous 
characterization  as  §  157.209(e) 
transportation  was  corrected  with 
Kellogg's  June  6, 1985,  letter  to 
Panhandle. 

We  disagree.  Transportation  by 
Panhandle  and  Michigan  Gas  was 
initially  authorized  under  §  157.209(e)(1) 


'  33  FERC 1 81,007  (1985),  50  FR  42408  (October  18. 
1985). 


'Regulation  of  Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol  (Midwest  Solvents  Company), 
Order  Denying  Request  for  Clarification,  33  FERC 
Reports  1 61.167  (18B5). 


and  subsequently  authorized  under 
S  157.209(e)(2)  when  tiie  parties  filed 
under  the  prior  notice  procedures  of 
S  157.205.  No  such  procedures  apply  to 
transportation  order  S  157.209(a). 

Michigan  Gas  and  Panhandle  did  not 
attempt  to  notify  the  Commission  that 
they  planned  to  rely  on  S  157.20g(a)  imtil 
weU  after  the  October  9, 1985  issue  date 
of  Order  No.  436.  Thus  tiie 
transportation  was  not  authorized  and 
commenced  under  §  157.209(a)  on  or 
before  October  9, 1985.  as  S  284.223(g)(1) 
requires. 

In  view  of  the  above.  Battie  Creek's 
petition  for  clarification  is  denied. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc  85-28397  Filed  11-27-85;  8:48  am] 

nUMQ  COOE  e717-01-« 


18  CFR  Part  260 

[Docket  No.  RM85-13-000;  Ontor  No.  438] 

Revteionc  to  FPC  Form  No.  8, 
"Underground  Gas  Storage  Report," 
and  FERC  Form  No.  16,  "Report  of  Gae 
Supply  and  Requirements" 

Issued  November  22, 1985. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
revising  its  Form  No.  8,  "Underground 
Gas  Storage  Report,"  and  Form  No.  16, 
"Report  of  Gas  Supply  and 
Requirements."  Form  No.  8  is  filed  by 
companies  that  operate  underground 
natural  gas  storage  fields.  The 
information  collected  is  used  to  assess 
the  total  amount  of  storage  gas  in  the 
United  States.  Form  No.  16  is  filed  by  all 
interstate  pipeline  companies.  The  data 
collected  by  Form  No.  16  are  used  by  the 
Commission  to  assess  the  adequacy  of 
interstate  natural  gas  pipelines'  current 
and  projected  supplies  to  satisfy  their 
customers'  requirements.  In  addition, 
these  data  are  used  by  the  Commission 
in  rate  cases,  and  in  reviewing 
certificate  applications. 

The  Commission  proposed  to  revise 
Form  No.  8  and  Form  No.  16  after 
reviewing  these  forms  in  the  course  of 
its  ongoing  program  to  reduce 
unnecessary  reporting  burdens.  The 
Commission  is  adopting  its  proposal  to 
reduce  the  number  of  filings  of  Form  No. 
8  required  each  year  and  to  provide 
more  time  between  the  closing  date  of 
each  reporting  period  and  the  date  by 
which  Form  No.  8  must  be  filed. 
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The  Commission  is  also  revising  Form 
Na  16  and  its  instructions  to  eliminate 
several  line  items  and  required 
attachments  that  call  for  information  in 
more  ctetail  than  the  Commission 
currently  needs.  In  addition,  the  number 
of  copies  of  completed  Form  No.  16  that 
respondents  are  required  to  file  is 
reduced.  The  Commission  is  also  malting 
corresponding  changes  to  the 
regulations  at  18  CFR  28ail  and  28ai2 
that  prescribe  Form  No.  8  and  Form  Na 
16,  respectively. 

EFFECnVE  DATE:  December  30. 1985. 
FOR  RNITNEK  INFOiaiATWN  CONTACT: 

Robert  F.  Riley,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatwy 
Commission,  825  North  Capitol  Street 
NW..  Washington.  DC  20426,  (202)  357- 
8565. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Raymond  |. 
O'Coooor.  ClMinDan;  A.  G.  Sousa.  Charles  G. 
SUlon.  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

L  Introductioa 

The  Federal  Energy  Regulatory 
Commission  (Conunission)  is  amending 
FPC  Form  No.  8,  "Underground  Gas 
Storage  Report."  and  FERC  Form  No.  16. 
"Report  of  Gas  Supply  and 
Requirements,"  the  instructions  thereto, 
and  the  regulations  at  18  CFR  280.11  and 
260.12  that  prescribe  those  forms, 
respectively.  •  The  revisions  eliminate 
the  reportiiig  of  certain  infi»mation  that 
is  not  needed  by  the  Commission  for 
decision  making  purposes. 

IL  Background 

Interstate  natural  gas  companies  that 
operate  underground  natural  gas  storage 
fields  must  file  Form  No.  8  The 
information  collected  is  used  to  assess 
the  total  amount  of  storage  gas  in  the 
United  States.  Specifically,  these 
companies  provide  information 
regarding  injections  and  withdrawals  of: 
(1)  Gas  belonging  to  the  respondents  or 
other  companies  into  and  from 
reservoirs  operated  by  the  respondents, 
and  (2)  gas  belonging  to  the  respondents 
into  and  from  reservoirs  operated  by 
others. 

Form  No.  16  is  filed  by  interstate 
pipeline  companies.  A  pipeline  files 
Form  No.  16  twice  each  year  and  reports 
its  actual  gas  supply  sources  and  its 
customers'  requirements  for  die  past 
year  and  its  projected  gas  Biq>ply 


sources  and  customer  requirements  for 
the  coming  year.  The  collected  data  are 
also  used  by  Commission  staff  to 
analyze  certificate  applications  and  rate 
cases  and  to  develop  programs  to 
address  supply  surpluses  as  well  as 
shortages. 

in.  Description  of  Chaagas  and 
CoiBinent  Analysis 

A.  Overview 

This  rulemaking  continues  the 
Commission's  on-going  program  to 
review  its  filing  requirements,  and 
eliminate  unnecessary  reporting 
burdens.  The  Notice  of  Proposed 
Rulemaking  (NOPR)'  proposed  to  revise 
Forms  No.  8  and  No.  16.  Comments  were 
filed  by  eight  interstate  natural  gas 
pipelines. '  In  general,  the  commenters 
support  the  proposals.  For  reasons 
discussed  below,  the  Commission 
adopts  its  proposal  with  minor  changes 
that  reflect  commenters'  suggested 
revisions. 

Based  on  its  reevaluation  of  Form  No. 
8  and  the  comments,  the  Commission 
reduces  the  number  of  Form  No.  8  filings 
required  to  be  made  during  each  year 
and  provides  additional  time  to  prepare 
Form  No.  8  before  it  must  be  filed. 
Reducing  the  number  of  filings  required 
should  reduce  the  burden  on  most 
companies  that  must  file  Form  No.  8  by 
approximately  25  percent  Similarly,  the 
Commission  amends  Form  No.  16  to 
eliminate  several  line  items  and 
attachments  that  sought  information  in 
more  detail  than  the  Commission 
currently  needs.  It  also  reduces  the 
number  of  copies  that  must  be  filed.  The 
changes  to  Form  Na  16  should  decrease 
filing  burdeiM  by  providing 
approximately  a  38  percent  reduction  in 
the  data  required  to  be  filed. 

In  addition,  the  Commission  makes 
corresponding  changes  to  the 
regulations,  at  18  CFR  280.11  and  260.12, 
that  prescribe  Form  No.  8  and  Form  No. 
16,  respectively. 

B.  Form  No.  8 

Respondents  were  previously  required 
to  file  Form  No.  8  a  total  of  16  times 
each  year.  Specifically,  respondents  file 
Form  No.  8  on  the  fifth  and  twentieth 
days  of  the  months  of  December  through 
March  and  on  the  fifth  day  of  the 
months  of  April  through  November. 


'TIm  aoMiided  Form  Na  8  aix)  Fonn  No.  IS 
(AppoidiOM  A  Mid  B,  raapectively)  are  not  being 
printMl  in  the  FiJwl  to^rti  or  the  Code  of 
Federal  RegulaUont.  A  copy  of  each  form.  inrlnHing 
■11  inatnictiona  to  these  fonnt,  are  available  for 
review  at  the  Public  Reference  Section.  Room  lOOa 
62S  North  Capitol  Street  Washington.  DC  2M2S, 
(202)  3S7-Blia 


'SO  FR  20100  (May  14. 1985)  (issued  May  la  1S65). 

•ANR  Pipeline  Company:  Michigan  Consolidated 
Cas  Company:  Natural  Cas  Pipeline  Company  of 
America;  Northern  Natural  Gas  Company:  Northern 
States  Power  Company:  Phillips  Petroleum 
Company:  Tennessee  Gas  Pipeling  Company:  Texas 
Gas  Transmission  Corporation. 


(1)  Amendments  to  Form  No.  8 

The  Commission  is  changing  the  title 
of  FPC  Form  No.  8  to  FERC  Form  No.  8. 
it  is  also  amending  the  instructions  to 
Form  No.  8  and  S  260.11  of  the 
regulations  to  reduce  the  number  of 
filings  each  year  to  twelve,  one  per 
month,  by  eliminating  the  mid-month 
filings  for  the  months  December  through 
March.  This  revision  is  based  on  the 
Commission's  conclusion  that  once-a- 
month  reporting  imder  Form  No.  8 
during  the  winter  heating  season  is 
sufficient  at  the  present  to  enable  the 
Commission  to  fulfill  its  regulatory 
responsibilities.  The  Commission  also 
believes  that  the  length  of  time  allowed 
following  the  close  of  each  reporting 
period  (i.e..  the  last  day  of  each  month) 
for  the  filing  of  Form.  No.  8  should  be 
extended  from  5  to  10  days.  The 
Commission  believes  that  establishing 
the  tenth  day  of  each  month  as  the 
deadline  for  filing  reports  on  the 
previous  month  will  ensure,  in  more 
instances,  that  the  information  included 
in  Form  No.  8  reflects  actual  rather  than 
estimated  volumes  while  still  providing 
timely  data  for  Commission  purposes. 

(2)  General  Comments  Regarding  Form    ' 
Na8 

Every  conunenter  favors  the  proposed 
changes  to  the  Form  No.  8  filing 
requirements.  They  state  that  the 
midmonth  reports  during  the  winter 
heating  season  are  unnecessary,  and 
that  this  proposal  is  an  encouraging 
development  in  the  streamlining  of  the 
regulatory  process.  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
further  states  that  the  changes  will 
result  in  a  more  efficient  information 
collection  process,  thereby  benefiting 
the  industry,  consumers  and  the 
Commission. 

Northern  Natural  Gas  Company 
(Northern)  suggests  that  the  Commission 
allow  those  companies  that  operate  on  a 
fiscal  month  basis  to  submit  Form  No.  6 
on  a  fiscal  rather  than  a  calendar  month 
basis.  While  the  Commission  would  like 
to  permit  this  convenience,  the  use  of  a 
fiscal  period  for  reporting  purposes  is 
not  appropriate,  since  comparative 
analysis  would  be  difficult  if  some 
companies  reported  on  a  fiscal  month 
basis  while  others  rei>orted  on  a 
calendar  month  basis. 

Natural  Gas  Pipeline  Company  of 
America  (Natural)  suggests  diat  the 
Commission  revise  Form  No.  8  to 
eliminate  the  reporting  of  information 
relating  to  storage  capacity  which  is 
also  reported  in  Form  No.  16.  The 
Commission  recognizes  the  partial 
overlap  of  Form  No.  8  and  Form  Na  16. 
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The  monthly  data  supplied  by  Form  No. 
8  separately  identiHes  gas  volumes 
stored  by  the  respondent  and  by  other 
companies  for  the  respondent.  This 
enables  the  Commission  to  determine 
storage  capability  at  any  given  time  and 
to  take,  in  a  timely  manner,  any  steps 
necessary  to  ensure  reliable  and 
economic  gas  service  in  all  locals.  In 
contrast,  information  on  Form  No.  16  is 
supplied  only  on  a  bi-annual  basis  and 
pertains  only  to  past  operations  and 
estimated  projections.  In  addition,  while 
the  Form  No.  16  data  on  storage 
injections  and  writhdrawals  are  useful  in 
determining  concise  gas  balances  for  the 
purpose  of  analyzing  certificate 
applications,  the  Form  No.  16  data  on 
storage  gas  are  not  readily  available, 
since  the  dr.ta  are  combined  with 
information  on  other  sources  of  supply. 

Natural  also  suggests  that  the 
Commission  waive  entirely  the 
requirement  that  Form  No.  8  be  filed 
until  such  time  as  the  need  for  the  data 
collected  by  Form  No.  8  again  arises. 
Natural  believes  that  in  view  of  current 
conditions,  data  adequate  for  present 
purposes  are  already  being  supplied  in 
rate  and  certificate  Hlings.  In  the 
alternative,  Natural  recommends  that 
the  monthly  filing  requirement  be 
changed  to  require  that  Form  No.  8  be 
filed  only  in  the  months  December 
through  March. 

llie  Commission  is  not  adopting  either 
of  these  recommendations.  The  data 
available  in  rate  and  certificate  filings  is 
neither  uniform  nor  complete,  nor  well 
suited  for  assessing  localized  shortages. 

The  monthly  submission  of  the 
information  required  by  Form  No.  8  is 
necessary  to  permit  an  accurate  and 
current  assessment  of  the  gas  in  storage 


in  different  regions.  This  information 
may  be  necessary  at  any  time,  even 
during  a  period  of  general  surplus,  to  aid 
the  Commission  in  responding  to 
localized  shortages. 

Phillips  Petroleum  Company  (I%illips) 
points  out  that  the  Commission's 
proposed  regulations  would  require 
"each  person  found  by  the  Commission 
to  be  a  natural  gas  company,  as  defined 
by  the  Natural  Gas  Act,  as  amended, 
including  any  jurisdictional  affiliate"  to 
file  the  Form  No.  8  report.  Phillips 
requests  the  Commission  to  clarify  that 
it  does  not  intend  to  require  independent 
producers  to  include  in  Form  No.  8 
reports  information  with  respect  to  any 
non-jurisdictional  storage  operations. 
and  that  the  reports  are  required  only  of 
(1)  interstate  pipeline  companies  and  (2) 
those  performing  jurisdictional  gas 
storage  services  for  interstate  pipelines 
as  to  such  services.  By  requestiiig  this 
clarification,  Phillips  is  seeking 
confirmation  that  its  jurisdictional  gas 
storage  operation  does  not  have  to 
include  in  its  Form  No.  8  reports  any 
information  with  respect  to  its  own  or 
its  affiliates'  non-jurisdictional  storage 
services.  Further,  I^illips  is  seeking 
confirmation  that  since  the  affiliates 
engage  only  in  non-jurisdiction  storage 
services,  they  are  not  required  to  file 
Form  No.  8  in  any  event.  Both  of  Phillips' 
conclusions  are  correct,  assuming,  as 
indicated  by  Phillips,  that  Phillips  or  its 
affiliates  do  not  provide  any 
jurisdictional  storage  services.  Section 
§  260.11(b)  of  the  regulations  {18  CFR 
260.11(b))  requires  only  those  persons 
that  are  natural  gas  companies  for 
purposes  of  the  Natural  Gas  Act  *  and 

'Section  2  of  the  Natural  Gas  Act.  15  U.S.C.  717a, 
states:  "(5)  Natural-gas  company  means  a  pervon 
engaged  in  the  transportation  of  natural  gas  in 


iheii  Jurisdictional  affiliates  to  file  Form 
No.  8.  Reports  are  required  by 
independent  producers,  or  their 
affiliates,  only  to  the  extent  that  the 
storage  facilities  are  incidental  to  the 
transportation  or  sale  of  natural  gas  in 
interstate  commerce. 

C.  Form  No.  16 

(1)  The  Commission  adopts  its 
proposal  by  eliminating  several 
attachments  to  Form  No.  16  so  as  to 
require  only  information  that  is 
necessary  to  ensure  fulfillment  of  its 
regulatory  responsibilities.  The 
Commission  also  revises  Schedtdes  I 
and  V  of  Form  No.  16,  as  proposed,  so 
that  respondents  are  no  longer  required 
to  report  various  subtotals  of  gas 
deliveries  used  to  arrive  at  total 
volumes  of  gas  delivered  in  the  past 
year  and  projected  to  be  delivered  in  the 
next  year  fi-om  sources  other  than 
system  supply.  To  further  reduce 
respondents*  burdens,  the  Commission 
is  amending  the  instructions  to  Form  No. 
16  and  9  260.12  of  the  regulations  to 
reduce  from  6  to  4  the  number  of  signed 
copies  of  Form  No.  16  required  to  be 
submitted.  Certain  non-substantive 
revisions  are  being  made  to  clarify  the 
instructions  to  Form  No.  16  and  reflect 
changes  made  elsewhere  therein.  * 

The  changes  to  Form  No.  16  are 
indicated  in  the  following  table. 


interstate  commerce,  or  the  sale  in  interstate 
commerce  of  such  gas  for  resale." 

'Except  where  indicated,  these  revisions  and  all 
other  proposed  changes  were  reflected  on  the 
revised  copies  of  Forms  No.  16  and  No.  8  that  are 
available  for  public  inspection  in  the  Public 
Reference  Section,  Room  1000.  825  North  Capitol 
Street.  Washington.  DC  20428  (202)  357-8118. 


FERC  Form  No.  16.— Report  of  Gas  Supply  and  Requirements 


Schedule 


Changes 


Sctiedule  I,  Summaiy  o(  Actual  Supply,  Requirements  and 
Net  Deficiency  or  Suiplut. 


Schedule  II,  Actual  Sources  o(  Supply  Adjusted  for  Losses. 


Scheduls  HI.  Actual  Storage  Operations 

Schedule  IV,  Actual  Deliveries,  Requirements  and 
Defkiiency  or  Surplus  t>y  Customer. 


Ctariflcation  of  Specific  Instruction  for  completing  line  02  to  Indicate  that  AttachmarM  I  Is  to  iw  ulMzad  only  In  oonfunction  with 

Schedule  V. 
Elimination  of  separate  reporting  of  totals  lor  proved  dekvenes  to  customers  of  gas  from  sources  other  titan  system  suppty  liy 

deleting  line  13  ("other  purchases");  line  14  ("luel  oil  displacement  gas");  and  Una  IS  ("other  gas"). 
Insertion  of  new  line  13  lor  reponirig  orw  total  volume  of  actual  delivenes  to  customers  of  gas  from  sources  oltwr  than  system 

supply. 
Revision  of  Specific  Instruction  for  completing  hne  13  to  clarify  that  a  respondent  must  Include  in  raportsd  volumes  gas  II 

transported  to  sales  customers  wtuch  <M  not  purchase  the  gas  from  Itie  raspondsnL 
Elimination  of  Attachment  II:  "Ottier  Purchases  lor  System  Supply"  (requires  identification  of  sellers  for  prvMOus  year  in  exempted 

and  seH-imptemented  purchases) 
Elirrarution  ol  Attachment  III:  "Distnt)utor  or  Customer  Self-Help  Gas"  (requires  Identification  of  Other  ftrms'  sales  to  respondent's 

customers  in  previous  year). 
Revision  of  Specific  Instnjction  tor  completing  line  01  to  reflect  deletion  of  Attachment  I  and  to  darlfy  that  reepondonts  atwuld 

provide  ttw  total  volume  of  gas  that  was  avadaljle  from  aH  prtxtudng  areas,  irKkxtng  onshore  and  oflslwre  areas,  not  just  actual 

purchases  made  Irom  ttiose  areas. 
Elimination  of  Attachment  I:    "Producing  Areas"  (requires  identification  of  supplies  avaMile  from  each  producing  area  in  aach 

month  of  previous  year). 
Elimination  of  Attachment  I:  "Raid  Names"  (requires  identification  of  supplies  in  each  storage  field  in  aach  nwnlh  of  previous  year). 
Elimination  of  Attachment  II:  "Adjustments  or  Oanges  to  Storage  Volumes"  (requires  ideiililicallun  ol  lypaa  and  vohanaa  ol 

adjustments  aach  month  in  previous  year). 
Norvaulntantive  change  to  title  of  Schedule  !V  t>y  irwertion  ol  words  "or  Surplus"  twtween  the  word  "Deficiency"  artd  the  words 

"toy  Customer."  (This  amendment  to  Form  No.  16  was  not  descrtoed  in  Itw  Notice.) 
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FERC  Form  No.  16.— Report  of  Gas  Supply  and  REomREMENTS— Continued 


Sctwdiii  V.  SMHmary 
and  NM  CMdancy 


(HI 
«r  Sun**. 


Sdhnum  VI.  PrqiKM  Soucw  el  Stntt 


SchedulaVN  PioiMMSIai^tOpnleii.. 


Schadul*  VM, 

CMkiMHy  by 
SctMdti*  OC  PooMM 


■ndNM 


ChangM 


Efcnlntllon  of  MpiiM*  lapaning  at  MHi  tar  pnHMM  drtowtw  to  cusUnwt  of  qm  kom  maoM  oOmt  ttian  MMam  tupply  by 

ilMir«lm13ralt«rpurdiMW-^lm14('lMloldta|ilM3MwitgM");widln*1sra««rgM-). 
m^rtlon  o(  rw>  kw  13  tor  raportng  on«  toW  vokima  ct  pratMtod  iMivwiM  to  cuMomm  ol  qm  lroni,aowcw  oOmt  ttMn  syMni 


RmWon  o(  S<mcMc  InMucton  tor  ooMpMng  In*  13  to  cM(y  «wi  ■  iMporataM  muM  kickidi  volumw  kwwporMd  to  tOas 

__cuttomen  whicH  dto  <m  purttww  lh»  gM  from  r«>por<d»nt 

ESn*i«ton  t*  AMctaiiiiN  K:  "Otiw  PwrtiMii  tor  SyMwn  Supply"  (recMrst  idwiMcMton  a<  aelton  in  pro)ectwl  aicenvtod  and  m«- 

impMiMrMd  pivehMw  durtng  i^won^M  yiw).  ■-  i-  -^ 

BirntoMtonol  Atlactimwt  Ut  "DMbutar  or  CuMooMr  SalMa«>  Oat"  (laquirw  IrtiMHriln  ol  OUm  fnW  pro^dad  •*■  to 

rMporRtanto  CMtonNn  in  Incoming  ywrl. 
Ravlaion  d  tpidfc  feMudton  tor  eowp««llng  In*  01  to  lelMt  datolian  ««  Wtothiwnl  I  mi  to  dwlly  (M  tmpondant  ihould 
J*  Sll!?'"'*  "'  *''*  >'''**°**''  *  **  wlihli  tow  at  producing  mtt*.  IfdUtfQ  onahow  wid  offghort  »>■■«.  ne<  M 


Omlnalion  o(  AMaetoiwnl  k -TMAidng  Vaaa~  (ra^jlM  (iporang  ol  atwaaa  praiaetod  to  ba  ^^ 


glT*^"  "•  yy**^  •=   ^l**  Namaa"  (requiraa  raporling  d  prejactad  luppiiat  in  aadt  month  ol  upcomng  yaw). 
EMtoMon  ol  AOachmar*  *  "AdM»na<«i  or  Oiangea  to  Storaga  Volumea"  (requlrea  reporting  of  projaclad  typaa  and  voluma*  ol 

•djustmanla  aKb  north  m  upcooang  ya«). 
NavMiMartk*  ehanga  to  Wto  ol  Sobaduto  W  by  inaartion  ol  words    or  SurpM."  batowaa  *m  word  -OaWancy"  and  Via  «w>da 

•by  OMtomat"  (TNa  ainandmart  to  Form  Na  16  «Mt  not  detcnbad  m  ihe  Notioa.) 
No  r — 


(2)  Comments  Regarding  Form  No.  18. 

(a)  General  Comments.  Although 
several  commenters  oppose  some  of  the 
Commission's  proposals,  most 
commenters  generaUy  support  the 
reductions  in  the  Form  No.  16  reporting 
reqiiirements.  In  particular,  NatuxaJ 
notes  tiiat  Form  No.  16  was  originally 
implemented  to  gather  information  for 
use  by  the  Commission  in  assessing  the 
extent  of  the  natural  gas  shortages 
during  the  1970s.  Since  shortages  do  not 
now  exist  and  are  unlikely  to  occur  in 
the  foreseeable  future.  Natural  aigues 
that  Form  No.  16  should  be  eliminated. 

The  Commission  does  not  believe  the 
elimination  of  Form  No.  16  is 
appropriate.  Althou^  Form  No.  16  was 
implemented  to  assess  gas  shortage 
during  the  1970's  curtaibnent  period,  tfie 
information  collected  by  Form  No.  18  is 
still  necessary  to  provide  information 
that  enables  the  Commission  to  give 
advance  notice  of,  and  minimize  or 
prevent  localized  shortages.  In  addition, 
this  information  is  useful  in  determining 
whether  applications  for  certificates  to 
increase  existing  deliverability  and/or 
serve  new  customers  should  be  granted 
in  order  to  avoid  shortages  in  the  market 
areas  coocemed.  Form  No.  16  also  aids 
the  Commission  in  identifying  supply 
availability  and  requirements  trends. 
The  Commission  utiUzes  this 
information  in  rate  cases  to  project  the 
volume  of  sales  that  a  supplier  can  be 
reasonably  expected  to  make,  which  is 
an  important  factor  in  establishing  the 
appropriate  rates  to  be  charged  by  the 
supplier. 

Northern  suggests  eliminating  all 
schedules  except  Schedule  Nos.  V  and 
IX.  Northern  argues  that  the  information 
provided  in  the  other  schedules  is  also 
reported  in  various  other  required 
filings.  The  Commission  recognizes  that 
a  certain  amount  of  the  information 
collected  in  Form  No.  16  is  also 


frequently  collected  in  certificate,  rate, 
and  other  proceedings.  Form  No.  16, 
however,  is  the  Commission's  only 
uniformly  reported  and  regularly 
collected  source  of  data  on  interstate 
pipelines'  supplies  and  requirements 
that  reflects  pipelines'  monthly  gas 
balances.  In  particular,  the  data 
available  from  other  filings  and 
proceedings  generally  are  not  available 
in  the  necessary  format  and  detail  or 
with  the  reliability  provided  by  Form 
Nal6. 

(b)  Schedules  land  V.  Tennessee  Gas 
Pipeline  Company  (Tennessee) 
indicated  that  it  was  unclear  whether 
the  ^>ecific  Instruction  for  completing 
line  02  is  Schedule  I  means  that 
interstate  pipelines  must  file  Attachment 
I  with  Schedule  I.  Since  Attachment  I  is 
meant  to  be  used  only  in  conjunction 
with  Schedule  V,  the  Commission  has 
reworded  the  Specific  Instruction  for 
completing  line  02  in  Schedule  I  to 
eliminate  any  suggestion  that 
Attachment  I  must  also  be  filed  with 
Schedule  I.  (In  the  forms  sent  to 
respondents  for  their  completion* 
Attachment  I  to  Schedule  I  has  always 
been  shaded  to  indicate  that  it  need  not 
be  completed  in  conjunction  with 
Schedule  I.) 

The  notice  proposed  to  eliminate 
separate  reporting  in  Schedules  I  and  V 
of  total  deliveries  of  "other  purchases" 
(Schedules  I  and  V.  line  13),  fuel  oil 
displacement  gas  (Schedules  I  and  V, 
line  14),  and  "other  gas"  (Schedules  I 
and  V,  line  15).  In  their  place,  the  Notice 
proposed  to  require  that  respondents 
only  report  on  a  new  line  13  in 
Sdiednles  I  and  V  one  combined  total 
volume  of  gas  from  these  non-system 
supply  sources.  The  NSP  Companies 
believe  the  Commission  should  continue 
to  require  separate  totals  for  at  least 
"other  purchases"  and  "other  gas"  and 
add  a  requirement  that  interstate 


pipelines  include  footnotes  explaining 
how  the  subtotals  were  derived. 

The  Commission  recognizes  that  the 
separate  reporting  of  totals  on  lines  IS- 
IS of  Schedules  I  and  V  presented  the 
information  in  a  convenient  format 
However,  the  deleted  information  is 
available  in  other  public  documents  * 
and,  therefore,  may  still  be  readily 
obtained.  Hence,  the  Commission  has 
decided  to  reduce  the  burden  on  all 
respondents  in  lieu  of  continuing  to 
require  this  information  for  the 
convenience  of  a  few  interested  parties. 

Texas  Gas  argues  that  more  detailed 
instructions  as  to  how  the  total  volume 
of  non-system  supply  gas  deliveries 
included  on  revised  line  13  of  Schedules 
I  and  V  should  be  calculated 
Specifically,  Texas  Gas  recommended 
that  the  proposed  Specific  Instruction 
for  completing  new  line  13  in  Schedules 
I  and  V  be  revised  to  clarify  that  the 
total  volume  reported  on  new  line  13 
must  include  volumes  transported  by, 
but  not  purchased  from,  respondent 
pipelines.  The  Commission  has  made  the 
request  clarification. 

With  respect  to  the  Commission's 
proposal  to  delete  Attachment  III  to 
Schedules  I  and  V,  Michigan 
Consolidated  Gas  Company  (Mich  Con) 
argues  that  Attachment  III,  which 
relates  to  distributor  and  customer  self- 
help  gas,  includes  information  that  is 
essential  for  the  Commission  to  monitor 
properly  the  transportation  activities  of 
pipelines  on  a  timely  basis.  Mich  Con 
also  contends  that  adoption  of  the 
expanded  transportation  opportunities 
proposed  by  the  Commission  in  its 
Notice  of  Proposed  Rulemaking  issued 
in  Docket  No.  RM85-  l-OOO  '  will  make  it 


•See,  e.g..  18  CFR  28«.10S. 
'Regulation  of  Natural  Gas  Pipelinet  after  Partial 
Wellhead  decontrol.  50  FR  24130  (June  7, 1985). 
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more  difficult  and  more  important  to 
monitor  closely  pipeline  transportation 
activities.  The  Commission  recognizes 
that  its  recently  edited  Pinal  Rule  in 
Docket  No.  RM85-1-000  *will  cause  the 
market  to  be  in  transition  for  a  period  of 
time,  that  greater  volumes  of  self  help 
gas  will  be  moving  in  the  market,  and 
that  the  tracking  of  such  supplies  will  be 
important.  However,  the  pertinent 
purpose  of  Form  No.  16,  in  this  regard,  is 
to  assess  the  sufficiency  of  projected  gas 
supplies  generally.  The  reporting 
requirements  necessary  to  monitor  the 
movement  of  gas  owned  by  end-users  in 
the  market  have  been  provided  in  the 
various  reporting  requirements  in 
Docket  No.  RM85-l-000.»Thu8.  the 
information  discussed  in  Mich  Con's 
comments  will  be  made  available, 
although  not  in  Form  No.  16. 

(c)  Schedules  n  and  VI.  The  notice 
proposed  to  eliminate  Attachment  I  to 
Schedules  n  and  VI,  which  requires  the 
identification  of  a  pipeline's  field 
supplies  by  producing  area.  The  NSP 
Companies  oppose  this  proposal 
because  it  would  eliminate  the  reporting 
of  where  a  pipeline  obtained  its  past 
system  supplies  and  where  it  plans  to 
obtain  its  future  system  supplies.  Since 
similar  information  is  filed  by  interstate 
pipdines  in  Form  No.  15,  the 
Commissim  finds  no  need  for  the 
duplicative  filing  requirements  in 
Attachment  I.  Accoridingly  the 
Commission  is  adopting  its  proposal  to 
eliminate  Attachment  I  in  order  to 
remove  an  unnecessary  burden  on  the 
respondents. 

"The  notice  proposed  to  revise  the 
Specific  Instruction  for  completing  line 
01  of  Schedules  II  and  VI  to  reflect  the 
elimination  of  Attachment  I.  Tennessee 
suggests  that  the  Commission  clarify 
that  respondents  9re  required  to  indicate 
on  line  01  of  Schedule  II  the  total  volume 
of  gas  available  from  all  production 
areas  from  which  gas  was  purchased 
during  the  past  year  and.  on  line  01  of 
Schedule  VI,  the  total  volume  of  ga« 
projected  to  be  available  from  supply 
sources  in  the  coming  year.  Tennessee  is 
correct.  In  completing  line  01  of 
Schedules  11  and  VI,  it  has  always  been 
the  intent  that  respondents  indicate  all 
available  volumes,  not  fust  purchases. 
The  notice  created  confusion  because, 
as  observed  by  Tennessee,  in  revising 
the  language  of  the  Specific  Instruction 


'■Hie  Commission's  Notice  of  Proposed 
Rulemaking  in  Docket  N«  RMBB-V-OOO  was  ' 
rinalized  by  Order  ^4o.  436.  issued  October  9. 1986. 
SO  FK  42372  (October  18. 19651. 

*5^,  e.g.,  18  CFR  284.106,  which  contains  the 
reporting  requirements  applicable  to  interstate 
pipetines  Ibat  transport  natural  gas  under  the 
revised  regulations  governing  transportation 
authorized  pursuant  to  section  311  of  the  NGPA. 


for  coBipleting  line  01  of  SdMdules  n 
and  VI,  the  Coimnisaioa  inadvertently 
spoke  in  tenns  of  pwdiased  gas  instead 
of  avaiabk  gas.  As  Tennessee  correctly 
notes,  pntdiases  during  the  past  year 
and  projected  purchases  are  already 
required  to  be  reported  on  line  7  of 
St^edules  IV  and  VH.  respectively.  The 
Commission  is  lefvising  the  langaage  of 
die  ^)ecific  faistroction  for  completing 
Line  01  of  Schedules  II  and  VI  to  make 
the  necessary  change  and  clarification. ' 

Natural  urges  the  Commissiffia  to 
eliminate  the  requirement  that 
Attachment  II,  "Pipeline  suppliers; 
contract  volumes  by  pipeline,"  and 
Attachment  in,  "Pipeline  supphers; 
deliveries  by  pipelines."  be  prepared  for 
Schedule  VL  Natural  asserts  that  a 
detailed  breakdown  of  pipelines' 
contract  quantity  information  is  not 
needed  by  the  Commission  on  a  routine 
basis.  The  Commission  disagrees.  The 
information  on  pipelines'  contractual 
entitlements  from  its  supplies  contained 
in  Attachments  II  and  lU  to  Schedule  VI 
enables  the  Commission  to  review  many 
cases  [e^g..  those  involving  minimum 
bills  or  off-system  sales)  more  efficiently 
and  expeditiously. 

(d)  Schedules  in  ond  VII.  The  notice 
proposed  to  eliminate  Attachment  I 
"Field  Names "  to  Schedules  m  and  VIL 
The  NSP  Companies  recommend  that 
the  Commission  continue  to  require  that 
Attachment  I  be  iNfepared  for  Schedule 
VII.  but  that  it  be  submitted  by 
respondoits  on  an  annual  basis.  The 
Commission  agrees  with  the  commenter 
that  the  information  provided  by 
Attachment  I  can  be  usefid  upon 
occasion.  However,  the  level  of  detail 
required  to  complete  Attachment  I 
proved  burdensome  for  many 
companies.  Since  the  Conamission  has 
not  recently  needed  the  information  and 
can  determine  no  pressing  need  for  the 
information  in  the  foreseeable  future,  no 
provision  for  a  mandatory  filing  of  the 
information  will  be  made  at  this  time. 

Natural  urged  elimination  of 
Attachment  III  under  Schedules  III  and 
VII,  "Past/projected  Storage  Service 
sold  or  Rendered  under  Storage  Service 
Schedule".  Hie  Commission  needs  the 
specific  data  concerning  storage 
activities  contained  in  Attachment  III, 
especially  since  storage  services  are 
steadily  increasing,  to  assess  the 
sufficiency  of  projected  supplies  and  to 
determine  the  degree  of  reliance  on 
storage  for  meeting  requirements. 
Therefore,  Attachment  HI  to  Schedules 
ni  and  Vn  is  being  retained. 

(e)  Schedules  IV  and  VIII.  The 
Commission  did  not  propose  to  change 
Schedule  IV  ("Actual  Deliveries, 
Requirements  and  Net  Deficiency  by 


Customer)  or  Sdiedule  vm  rnvfected 
Sources  of  Supply  Adjusted  for  Losses"). 
However,  Tennessee  suggests  titat 
Schedule  IV  be  revised  to  add  tfaa 
additional  requirement  that  respondent 
pipelines  report  for  both  past  uid 
projected  periods,  their  customers'  total 
contractual  entitlements  as  well  as  their 
customers*  historical  and  projected 
purchases.  Although  such  data  might  be 
useful  in  certain  circumstances,  the 
Commission  does  not  believe  that  the 
additional  burden  entafled  by  this  date 
compilation  would  justify  the  limited 
benefit  to  individual  pipelines  or  the 
Commission.  Further,  gas  volumes  that  a 
pipeline  has  contract^  to  deliver  to  a 
specific  customer  are  identified  in  the 
pipeline's  filings  and  in  its  gas  tariff. 

Natural  suggests  eliminating  the 
current  requirement  in  Schedules  IV  and 
VIII  that  a'pipehne  report  its  gas 
requirements  by  stale  and  by  customer 
and  the  pipeline's  net  deficiency  or 
surplus  of  gas  to  meet  those 
requirements.  Natural  brieves  it  would 
be  sufficient  for  ttie  Conmission's 
purposes  to  require  that  a  pipeline  be 
required  to  report  only  the  total  araoant 
of  its  customers'  requinmients  and  tiie  • 
pipeline's  total  deficiency  or  surplus  of 
gas  satisfy  its  cusomer's  requirements. 

The  Commission  does  not  believe  that 
the  information  currently  collected  it  too 
detailed  or  that  the  current  requirement 
places  an  unnecessary  or  undue  burden 
on  a  significant  number  of  pipelines. 
Schedules  IV  and  VIII  supply  the  only 
data  on  the  adequacy  of  pipelines* 
suppUes  that  is  broken  down  by  state 
and  by  customer.  Also,  it  should  be 
noted  that  a  pipeline  may  group 
customers  with  purchases  of  less  than 
100.000  Mcf  per  year  and  report  only  one 
figure  reflecting  the  pipeline's  net 
surplus  or  deficiency  of  supply  for  that 
group  of  customers. 

FV.  Paperwork  Reduction  Act  Statement 

The  proposed  revisions  to  the 
information  collection  provisions  set 
forth  in  this  rule  will  be  sobmitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act.  44  U&C 
3501-3502  (1982),  and  OMB's 
regulations,  5  CFR  1320.13(e)  (1965). 
Interested  persons  can  obtain 
information  on  these  revised  provisions 
by  contacting  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  (Attention:  Robert  F.  Riley  (202) 
357-8049).  Comments  on  the  Information 
collection  provisions  can  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB  (Attention:  Desk  Officer 


49036 


Federal  Register  /  Vol.  Sq  No.  230  /  Friday.  November  29.  1985  /  Rules  and  Regulationg 


for  the  Federal  Energy  Regulatory 
Commission). 

rv.  Certification  of  No  Significant 
Economic  Impact 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601-612  (1982).  requires  certain 
statements,  descriptions,  and  analyses 
of  proposed  rules  that  will  have  a 
si^iificant  economic  impact  on  a 
substantial  number  of  small  entities." 
Pursuant  to  section  605(b).  the 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Some  of  the  entities  that  store 
gas  in  underground  reservoirs  and  are 
therefore  currently  required  to  file  Form 
No.  8  are  small  entities.  However,  the 
revisions  to  Form  No.  8,  extending  the 
filing  deadline  and  reducing  bom  16  to 
12  the  number  of  filings  required  each 
year,  reduces  the  burden  in  filing  that 
form.  In  addition,  all  the  companies 
required  to  file  Form  No.  16  are 
interstate  pipelines,  none  of  which  are 
small  entities.  Furthermore,  the  rule 
reduces  the  burden  of  filing  Form  No.  16 
due  to  the  elimination  of  several 
required  attachments  and  a  decrease  in 
Ihe  number  of  required  copies. 

List  of  Subjects  in  18  CFR  Part  260 

Reporting  and  record  keeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Conunission  amends  Part  260  Chapter  I. 
Title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Conunission. 
Kenneth  F.  Plumb, 
Secretary. 

PART  260-AMENDEO 

1.  The  authority  citation  for  Part  280  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act  15  U.S.C.  717- 

71 7 w  (1982);  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432  (1982):  Exec  Order  No.  12.009,  3 
CFR  142  (1978). 

2.  In  5  280.11.  paragraph  (b)  is  revised 
to  read  as  follows: 

9260.11    Form  No.  8,  Underground  Gas 
Storage  Report 

(b)  Each  person  found  by  the 
Commission  to  be  a  natural  gas 
company,  as  defined  by  the  Natural  Gas 
Act  as  amended,  including  any 
jurisdictional  affiliate,  as  defined  in 


S  157.40(a)(3)  of  the  Conunission's 
regulations,  that  operates  an 
underground  natural  gas  storage  field 
located  in  die  United  States  must 
prepare  and  file  with  the  Commission  by 
the  tenth  day  of  each  month  an  original 
€md  four  copies  of  Underground  Gas 
Storage  Report.  FERC  Form  No.  8.  Parts 
IV.  V.  VI  and  Vn  (Page  Nos.  2  and  3)  of 
FERC  Form  No.  8  are  only  required  to  be 
completed  for  the  initial  filing  of  FERC 
Form  No.  8.  and  thereafter  whenever 
any  chtuiges  or  additions  of  information 
initially  reported  are  made. 

926ai2    [AmwidMl] 

3.  In  8  280.12.  paragraph  (b)  is 
amended  by  removing  the  word  "six" 
and  inserting,  in  lieu  thereof,  the  word 
"four." 

(PR  Doc.  85-28396  filed  11-27-85;  8:45  am] 
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18  CFR  Part  284 

[Docket  No.  RMSS-I-OOO  (Parts  A-0)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued:  November  22, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 

action:  Order  Denying  Petitions  for 
Stay. 


"Section  3  of  the  Small  Busines*  Act  15  U.S.C 
632  (1984).  defines  "•mall  business  concern"  as  a 
business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operation. 


summary:  On  October  9. 1985.  the 
Commission  issued  Order  No.  436.  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284.  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  petitions  filed 
by  United  Distribution  Companies  and 
Southwest  Gas  Corporation  for  a  stay  of 
Order  No.  436.  the  Commission  issues 
this  order  denying  the  petitions. 
EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Foerster.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  (202)  357-8317. 
SUPPtfMENTARY  INFORMATION: 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chairman;  A.G.  Sousa.  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

On  October  9. 1985.  we  issued  Order 
No.  436'  in  which  we  promulgated 


regulations  governing  the  ti-ansportation 
of  natural  gas.  producer  abandonments, 
and  optional,  expedited  certificate 
procedures.  United  Distribution 
Companies  (UDC)*and  Southwest  Gas 
Corporation  (SouUiwest)  have  petitioned 
us  for  a  stay  of  Order  No.  436.  As 
discussed  below,  we  will  deny  the 
petitions. 

The  gist  of  UDC's  argument  in  support 
of  its  petition  is  as  follows: 

1.  The  new  rules  would  facilitate 
immediate  bypass  of  long-established 
utility  service  by  UDC  members  under 
the  optional,  expedited  certificate 
proceduires,  but  would  not  afford  state 
legislatures  or  public  utility 
commissions  an  adequate  opportunity  to 
formulate  response  to  FERC  inbnisions 
into  their  area  of  responsibility. 
Moreover,  the  rules  would  not  afford 
adequate  relief  to  local  distiibutors 
through  the  contract  demand  reduction 
option  because  that  option  will  not  be 
available  for  practical  purposes  until  the 
FERC  issues  new  regulations  concerning 
how  natural  gas  costs  should  be  billed. 

2.  The  new  rules  would  enable 
immediate  over-commitment  of  firm 
capacity  by  pipelines  for  ti-ansportation 
service  without  any  of  the  safeguards 
provided  by  section  7(c)  of  the  Natiiral 
Gas  Act  (NGA)  and  result  in  pro  rata 
curtailment  of  existing  utility  customers' 
capacity  rights. 

3.  The  new  rules  would  facilitate 
immediate  abandonment  by  producers 
of  reserves  dedicated  to  interstate 
pipelines  and  their  customers  pursuant 
to  standards  and  procedures  that  afford 
litUe  or  no  protection  to  exising 
customers. 

Southwest  states  that  the  new 
regulations  will  cause  immediate 
irreparable  harm  because  pipelines  will 
cease  transporting  gas  on  November  1, 
1985,  except  for  those  services  which 
were  grandfathered.  Southwest  further 
states  that  the  regulations  will  prevent 
the  movement  of  lower-cost  spot  market 
gas  in  the  interstate  market  and  will 
deprive  consumers  of  the  benefits  of 
those  supplies. 

We  are  not  persuaded  by  these 
argiunents  to  stay  the  effectiveness  of 
our  regulations.  Section  705  of  the 
Administrative  Procedure  Act 
authorizes  us  to  postpone  the  effective 
date  of  action  taken  when  we  find  that 
justice  so  requires.  We  are  unable  to 
make  that  finding  here. 

In  die  first  place,  we  do  not  believe 
that  staying  the  effectiveness  of  Order 
No.  436  is  in  the  public  interest.  As  we 


'  RMa5-l-00a  50  FR  42406  (October  IS.  1985). 


'UDC  is  a  group  of  local  distribution  companies 
which  provide  gas  uUlity  service  to  the  general 
public. 
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noted  in  the  order,  the  purpose  of  the 
regulations  it  to  sMure  that  commodity 
and  ttansmission  {Mice  tignalt  are 
transmitted  between  the  wellhead  and 
burner-tip  in  a  manner  ttiat  is  dear  and 
accurate  and  consistent  with  the  NGA 
requirement  that  rates  and  practices  be 
just  and  reasonable  and  not  unduly 
discriminatory  or  preferential.  The  final 
rule  is  designed  to  secure  to  consumers 
the  benefits  of  competition  in  the  natural 
gas  markets  consistent  with  both  the 
NGA  and  Natural  Gas  Policy  Act  of  1978 
(NGPA).  It  is  intended  to  achieve  these 
goals  by  establishing  a  framework  for 
setting  }ust  and  reasonable  rates  and 
practices  for  the  sale  and  transportation 
of  gas  in  Interstate  commerce  and  by 
reasonably  conditioning  self- 
implementing  interstate  transportation 
services  under  the  NGA  and  NGPA. 

Second,  the  petitioners  have  not 
demonstrated  the  implementation  of  the 
Order  No.  436  regulations  will  cause 
imminent  irreparable  harm  within -ti^^^ 
natural  gas  industry.  With  respect  to  the 
by-pass  issue,  we  indicated  in  Order  No. 
436  that  our  goal  was  to  ensure  that  all 
natural  gas  markets  are  suSTiciently 
competitive  so  that  consumers  are 
provided  natural  gas  at  the  lowest 
reasonable  rates  consistent  with 
reliable,  lon^-term  service.  We  will  not 
insulate  local-distribution-company 
(LOG)  markets  from  the  competitive 
incentives  that  are  the  foundation  of  our 
final  rule.  All  market  participants, 
including  LDC's,  are  accountable  for  the 
success  or  failure  of  their  market 
participation.  Where  incentives  exist  for 
produoers  to  offer  gas  at  market  clearing 
prices  and  for  pipelines  to  provide  the 
necessary  transportation.  LDC's  are  in  a 
position  to  compete  to  make  gas 
available  to  their  customers  at  the 
k>west  possible  cost  Section 
157.102(bKl)  requires  that  applicants  for 
optioaid,  e]q>edited  certificates  provide 
LDCs  with  the  prior  actual  notice 
necessary  to  meet  such  competition. 
Moreover,  if  pipelines  engage  in  unfair 
competitive  practices  or  odier 
circumstances  are  present  that  would 
make  it  unfair  for  a  pipeline  to  by-pass 
an  LDC,  the  distributor  may  present 
these  issues  for  consideration  at  the 
hearing  provided  for  by  fi  157.104. 

With  respect  to  overbooking  of 
pipeline  capacity,  we  do  not  expect 
overbooking  to  be  a  significant  problem. 
Section  284.a(d)  permits  a  pipeline  to 
impose  a  reservation  fee  as  a  condition 
of  providing  firm  tran^ortation  service 
to  a  shipper.  Such  fees  should  make 
overbo(Mdng  rare.  We  also  reject  UDC's 
argument  that  overbooking  will  result  ia 
pro  rata  curtailment  of  existing  utitity 
customers'  capacity  rights.  Self- 


implementing  traraportatlon  services 
must  be  offned  to  all  shippers,  firm  and 
interruptible,  on  a  nondiscriminatory 
basis  to  die  extent  that  capacity  is 
available,  that  is,  on  a  first-come,  first- 
served  basis.  Customers  willing  to 
accept  a  pipeline's  available  capacity  on 
an  interruptible  basis  may  submit 
noBiinatioas  for  that  capacity.  Since  that 
castomers'  claim  to  a  pipeline's  capacity 
is  intemiptibte,  its  claim  is  inferior  to 
that  of  die  firm  customers.  Therefore,  if 
the  pipeline's  firm  customers  demand 
their  firm  transportation,  diey  will  pre- 
empt interruptible  customers. 

As  to  proposed  abandonment  of  sales 
by  producers  to  piplines,  S  2.77(a)  of  die 
regidations  sets  forth  our  policy  that 
applications  will  be  reviewed  on  an 
expedited  basis  in  cases  where  the 
producer  is  subject  to  substantially 
reduced  takes  without  pajrment  or  the 
parties  have  entered  into  a  take-or-pay 
buy-out  As  a  policy  statement  this 
portioB  of  Order  No.  436  has  no 
immediate  effect  without  further 
Commission  action  on  specific  cases. 

We  are  also  unpersuaded,  with 
respect  to  Southwest's  argument  that  the 
new  regulations  will  prevent  the 
movement  of  lower-cost  spot  market  gas 
in  the  interstate  market. 

In  light  of  the  foregoing,  we  do  not 
find  that  justice  requires  pos^oning  the 
effective  date  of  our  Order  No.  436 
regulations  and  the  petitions  for  a  stay 
are  denied. 

By  the  Commisaion. 
KMUMth  P.  Phmb. 

Secretary. 

[FR  Doa  8&-2839S  Filed  11-27-85:  a-45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Serviea 

19CFRPart18 
[TJ).8S-191] 

Uquichrtsd  Damages  Claims  Against 
Bondsd  Carrlsrs 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTtOMt  Final  rale. 


ti  This  document  amends  the 
Customs  Regulations  relating  to  the 
liability  of  bonded  carriers  for 
shortages,  irregular  delivery,  or 
nondelivery  of  imported  merdiandise. 
The  purpose  of  the  amendments  is  to 
assure  uniform  assessment  of  liquidated 
damages  claims  against  carriers,  as  well 
as  cartmen,  for  the  shortage,  irregular 
delivery,  or  nondelivery  of  bonded 


merchandise.  The  amendments  will  also 
further  the  protection  of  the  revenue. 

EFFCCnVE  DATE  December  30, 1985. 

FOR  FUfrnfER  INFOBMATION  CONTACT: 

Legal  Aspects:  William  RosoE  Carriers, 
Drawbadc  and  Bonds  Division  (202- 
566-2140).  Operational  Aspects:  Kent 
Parsell,  Inspection  and  Control  Division 
(202^-566^5354),  U.S.  Customs  Service. 
1301  Constitution  Avenue.  NW., 
Washington.  DC  20229. 
•l»PLCMeCTAIIV  mformation:  . 

Background 

By  publication  of  TD.  84-213  in  the 
Federal  Register  on  October  19, 1964  (49 
FR  41152),  the  Customs  Regulations  (19 
CFR  Chapter  I),  were  amended  to  revise 
the  bond  structure  by  consolidating  and 
reducing  the  niunber  of  bond  forms  in 
use,  to  simplify  transactions  between 
Customs  and  die  importing  public,  and 
to  facilitate  establishment  of  an  efficient 
computerized  bond  control  system. 

Recent  enforcement  operations 
undertaken  by  Customs  have  indicated 
that  the  current  liquidated  damages 
provisions  for  failure  to  deliver  in-bond 
cargo  are  insufficient  to  protect  the 
revenue  and  actually  contribute  to  a 
disregard  to  the  in-bond  regulations  and 
procedures.  One  important  element  of 
the  recently  amended  bond  structure  is 
an  increase  in  the  amounts  chargeable 
for  failure  to  deliver  bonded 
merchandise,  to  an  amount  equal  to  the 
value  of  the  cargo  (three  times  the  value 
in  the  case  of  restricted  merchandise  or 
UquQi^.  The  amendment  provides  that 
these  amounts  control  unless  another 
amount  is  authorized  elsewhere  in  the 
regidations. 

Section  18.8,  Custona  Regulations  (19 
CFR  18.8),  provides  specific  liability 
amounts  assessable  against  bonded 
carriers  for  shortage,  irregular  deUvery, 
or  nondelivery  of  bonded  merchandise. 
These  amounts  are  widely  variant  from 
those  provided  in  TJ).  84-213  and.  due 
to  the  stipulation  appearing  in  that 
amendment  concerning  amounts 
otherwise  authorized,  are  the  amoimts 
that  are  assessed  in  the  event  of  a 
violation.  Section  18.8  applies  in  the 
case  of  a  violation  \>y  a  bonded  carrier. 
However,  TJ).  84-213  is  also  applicable 
to  bonded  cartmen  (one  who  transports 
goods  or  merchandise  within  the  limits 
of  a  port).  Thus,  even  through  carriers 
and  cartmm  perform  the  same  function, 
a  di^;>arity  is  created  between  their 
respective  Uabilities. 

T.D.  84-^13  stated  diat  a  complete 
review  of  the  various  regulatory 
provisions  containing  lesser  habiUty 
amounts  would  be  conducted  (t  1&8 
among  diem),  and  that  upon  completion 
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of  that  review,  a  proposal  to  modify  any 
of  the  provisions  would  be  published  for 
public  comment.  However,  due  to  an 
immediate  need  to  ensure  protection  of 
the  revenue  as  well  as  the  equal 
treatment  of  all  concerned  parties,  it 
was  determined  to  propose  amendments 
to  i  laa  in  advance  of  completion  of  the 
study. 

On  January  11, 1985,  a  proposal  was 
published  in  the  Federal  Register  (50  FR 
1545)  to  amend  {  18.8(b),  Customs 
Regiilations  (19  CFR  18.8(b)),  by  stating 
that  carriers  would  be  liable  for  the 
payment  of  liquidated  damages  under 
the  carrier  bond  for  any  shortage,  failure 
to  deUver,  or  irregular  delivery,  as 
provided  in  the  bond.  The  public  was 
given  until  March  12, 1985,  to  submit 
comments  on  the  proposal. 

Discussion  of  Comments 

Nine  comments  were  received  in 
response  to  the  notice,  all  opposing  the 
proposal.  The  following  is  a  discussion 
of  the  issues  raised  and  the  Customs 
response. 

It  is  stated  that  an  effect  of  the  change 
will  be  that  the  increase  in  liquidated 
damages  amounts  chargeable  to  the 
carrier  will  be  too  great  and  that  the 
Congress  intended  duties  on  imported 
merchandise  to  be  collected  from  the 
importer  rather  than  from  the  carrier. 

This  is  not  entirely  correct.  Under 
section  448,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1448(a)),  the  carrier 
who  brings  merchandise  into  the  U.S.  is 
liable  for  the  payment  of  duties  until 
unladen  merchandise  is  properly 
released  from  Customs  custody.  That  is, 
until  the  importer  enters  the 
merchandise  and  posts  a  bond 
guaranteeing  the  payment  of  duty,  the 
carrier  is  liable.  In  any  event,  the 
commenters  incorrectly  assume  that 
Customs  is  interested  only  in  the 
collection  of  duties  and  that  liquidated 
damages  are  substitute  duties.  Customs 
is  interested  in  the  collection  of  the 
correct  duties,  in  preventing  the 
importation  of  contraband,  and  in 
ensuring  that  merchandise  is  not 
released  from  our  custody  until  it  fully 
compUes  with  the  laws  and  regulations 
on  admission  or  the  importer  had  made 
an  agreement,  secured  by  a  bond,  to 
bring  the  merchandise  into  compliance. 
If  the  carrier  loses  the  merchandise  or 
delivers  it  to  the  importer  before 
Customs  has  the  opportunity  to  perform 
an  examination.  Customs  loses  the 
opportunity  to  accomplish  those  goals. 
The  liquidated  damages  assessed  under 
the  bond  is  the  contractual  amount 
which  compensates  the  Government  for 
those  lost  opportunities. 

A  commenter  stated  that  the  carrier  at 
the  destination  should  bear  sole 


responsibility  for  compliance  with  all 
requirements  at  the  final  destination  of 
the  merchandise. 

The  carrier  at  the  ports  of  entry  (the 
initial  bonded  carrier)  has  total  control 
over  subsequent  fransfers.  Since  1925. 
under  TJ).  40631.  an  initial  bonded 
carrier  has  been  allowed  to  turn  over 
merchandise  to  a  non-bonded  carrier. 
However,  the  initial  carrier  would  still 
be  hable  under  the  terms  of  its  bond  for 
any  shortage  or  irregularity.  If  the  initial 
bonded  carrier  wanted  to  limit  its  risk 
exposure,  that  carrier  may  state,  on  the 
immediate  fransportation  entry,  that  it 
will  only  move  the  goods  to  the  port 
where  it  is  to  relinquish  possession  to 
another  carrier.  The  subsequent  fransfer 
under  §  18.4,  Customs  Regulations  (19 
CFR  18.4),  would  effectively  limit  the 
carrier's  bond  liability  to  the  time  that 
the  carrier  had  actual  possession.  If,  to 
gain  business  advantages,  the  carrier 
informs  Customs  that  it  will  move  the 
goods  to  the  ultimate  destination. 
Customs  has  no  other  choice  but  to  hold 
that  carrier  responsible  for  the  entire 
movement. 

Another  commenter  noted  that 
carriers  are  not  always  aware  of  the 
contents  of  shipments  and  so  should  not 
be  held  responsible  for  pilferage. 

Generally,  a  carrier  is  responsible  for 
shipments  it  transports.  However,  to  the 
extent  that  a  carrier  properly  delivers 
the  merchandise  to  Customs  at  the  post 
of  destination  and  shows  by  reasonable 
evidence,  such  as  maintaining  seals  on 
the  containers  that  it  did  not  lose  any 
merchandise,  it  is  unlikely  that  Customs 
would  find  that  the  carrier  breached  its 
bond  obligations. 

One  commenter  claimed  that  the 
intent  of  Congress  in  establishing  duties 
on  imported  merchandise  was  to  protect 
a  fair  market  value. 

The  primary  purposes  of  the  Tariff 
Act  of  1930  were  to  provide  revenue,  to 
regulate  commerce  with  foreign 
countries,  to  encourage  the  faidustries  of 
the  U.S..  and  to  protect  American  labor. 
The  assertion  of  the  commenter  is  not 
supported  by  the  statutory  language. 

It  is  claimed  by  one  commenter  that 
Customs  is  adequately  protected  against . 
misdelivery  of  merchandise  by  the 
carrier's  customer. 

This  claim  would  have  validity  if 
misdelivery  were  limited  to  delivery  of 
merchandise  to  a  party  other  than  the 
ultimate  owner  or  consignee.  In  this 
context,  misdelivery  is  direct  delivery 
by  the  carrier,  having  by-passed 
Customs  in  the  process.  The  bonded 
carrier's  agreement  with  Customs  is  that 
the  carrier  will  notify  Customs  of  the 
arrival  of  the  merchandise  so  that 
Customs  has  an  opportunity  to  examine 
and  appraise  the  merchandise  before  it 


is  delivered  to  the  ultimate  owner  or 
consignee.  The  failure  to  keep  that 
agreement  prevents  Customs  from 
fulfilling  its  mission  which  is  to 
administer  the  Tariff  Act  of  1930,  as 
amended.  Primary  responsibility  rests 
with  Customs  to  assess  and  collect 
duties,  taxes  and  fees  on  imported 
merchandise,  to  enforce  and  administer 
the  Customs,  navigation  and  related 
laws.  Furthermore,  as  a  major 
enforcement  organization.  Customs 
combats  smuggling  and  frauds  on  the 
revenue  and  enforces  the  law  and 
regulations  of  numerous  other  Federal 
agencies  throughout  the  country. 

It  is  claimed  that  the  amendment  is 
illegal  and  will  generate  windfall 
revenue. 

This  contention  lacks  support.  Under 
section  624,  Tariff  Act  of  1930  (19  U.S.C. 
1624),  the  Secretary  of  the  Treasury  is 
authorized  to  make  such  rules  and 
regulations  as  may  be  necessary  to 
carry  out  the  provisions  of  19  U.S.C. 
Chapter  4.  Chapter  4  contains  all  of  the 
provisions  of  the  Tariff  Act  of  1930,  as 
amended,  including  19  U.S.C.  1552, 19 
U.S.C.  1553,  and  19  U.S.C.  1623.  Under  19 
U.S.C.  1552  and  19  U.S.C.  1553,  the 
Secretary  is  authorized  to  make  rules 
and  regulations  for  the  fransportation  of 
merchandise  in  bond  before 
appraisement.  Under  19  U.S.C.  1623,  the 
Secretary  is  authorized  to  require  bonds 
to  protect  the  revenue  or  assure 
compliance  with  any  provisions  of  law 
which  the  Secretary  may  be  authorized 
to  enforce. 

The  claim  is  made  that  the  payment  of 
a  claim  for  liquidated  damages  is  simply 
another  revenue  source. 

We  disagree.  If  the  carrier  complies 
with  its  bond  agreement,  the  bond 
obligation  is  void.  A  null  and  void  bond 
obligation  cannot  constitute  a  source  of 
revenue.  On  the  other  hand,  if  the 
carrier  fails  to  honor  its  agreement  to 
perform,  it  has  damaged  the 
Government  by  preventing  it  from 
performing  the  function  for  which  it  was 
established.  Liquidated  damages 
compensate  the  Government  (on  behalf 
of  the  people)  for  the  damages  suffered 
by  the  carrier's  failure  to  hve  up  to  its 
obligation. 

Another  commenter  states  that  the 
amendment  will  have  an  adverse, 
anticompetitive  effect  on  bonded 
carriers. 

There  is  no  showing  that  the 
amendment  will  result  in  significantly 
increased  bond  premiums.  Further, 
during  public  hearings  on  the  question  of 
removal  of  sureties.  Customs  was 
assured  by  each  party  who  testified  that 
bond  premiums  were  insignificant  or 
relatively  modest.  The  anticompetitive 
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effect  claimed  rests  on  the  unsupported 
premise  that  ail  carriers  are  equally 
efficient  and  for  that  reason  all  carriers 
will  breach  their  bond  obligations 
proportionally.  A  .  nail  carrier  who  is 
mora  efficient  and  properly  carries  out 
its  bond  obligations  will  be  unaffected 
by  the  proposal.  There  is  no  reason  to 
assume  that  all  carriers  will  breach  their 
'bonds. 

It  is  alleged  that  in  some  cases  it  is 
not  possible  to  prove  to  Customs  that 
merchandise  has  been  exported,  so  as  to 
relieve  liability  under  a  bond. 

We  disagree  with  this  allegation.  It  is 
normally  possible  to  prove  that 
merchandise  has  been  exported.  In 
support  of  the  claim  of  exportation,  the 
carrier  may  submit  various  forms  of 
documentary  evidence,  such  as  bills  of 
lading,  foreign  landing  certificates, 
vessel  or  vehicle  manifests,  certificates 
of  lading,  or  certified  notices  of 
exportation. 

Furthermore,  no  cturier  is  required  to 
accept  bonded  merchandise.  A  bonded 
carrier  does  so  only  to  gain  a  business 
advantage.  With  each  advantage  there 
is  an  element  of  risk.  The  carrier  may 
not  enjoy  the  business  advantage 
without  accepting  any  risk.  The  bonded 
carrier  could  reduce  its  exposure  to  risk 
by  not  undertaking  the  obligation  to 
prove  that  the  merchandise  was 
exported.  It  has  no  basis  for  complaint 
when  it  fails  to  carry  out  the  terms  of  its 
bond  agreement. 

Executive  Order  12291 

This  is  not  a  "major  rule"  as  defined 
in  i  1(b)  of  E.0. 12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  301 
et  seq.],  it  is  certified  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  fit>m  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  18 

Common  carriers,  Freight  forwarders. 
Motor  carriers.  Surety  bonds. 

Amendments  to  the  Regulations 

Rart  18,  Customs  Regiilations  (19  CFR 
Part  18),  is  amended  as  set  forth  below. 


PART  18— TRANSPORTATION  IN- 
BOND  AND  MERCHANDISE  IN- 
TRANSIT 

1.  The  general  authority  citation  for 
Part  18  continues  to  read  as  follows: 

AuduMity:  S  U.S.C.  301. 19  U.S.C.  06, 1202 
(Gen.  Hdnote  11).  1551, 1552, 1553. 1624:  S  l&S 
also  issued  under  19  U.S.C  1623. 

2.  Section  18.8(b)  is  revised  to  read  as 
follows: 

S18-8    UabHity  for  ■hortage,  Irregular 
dettvery,  or  nondeRvery;  penaNlee. 

(b)  Carriers  shall  be  liable  for 
payment  of  liquidated  damages  under 
the  carriers  bond  for  any  shortage, 
failure  to  deliver,  or  irregular  delivery, 
as  provided  in  such  bond. 
«        *        *        *        * 

3.  Section  18.8(e)(1),  second  sentence, 
is  amended  by  removing  the  word 
"computed"  and  the  phrase  "paragraphs 
(b)  (1).  (2)  and  (3)  of." 

Approved:  November  12. 1965. 
William  von  Rub. 
Commiaaioner  of  Cuatoma. 
David  0.  Queen. 

Acting  Aaaiatant  Secretary  of  the  Treaaury. 
(PR  Doc.  S5-28433  Filed  11-27-65;  8:45  am] 

BtLUNQCOOC  4«20-0*-«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  40 

(Docket  No.  R-«5-1 186;  FR-1957] 

Acceaaiblllty  Standarda  for  Deaign, 
Conatructlon,  and  Alteration  of 
Publicly  Owned  Realdential  Structurea; 
Correction 

AOENCV:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  that  appeared  in  the  Federal 
Register  on  Tuesday,  August  7, 1964  (49 
FR  31620),  which  adopted  standards  for 
access  to  publicly  owned  residential 
buildings  by  physically  handicapped 
people.  This  action  is  necessary  to 
correct  inadvertent  errors  in  the 
doctmient,  the  Uniform  Federal 
Accessibility  Standards,  which  was 
adopted  as  Appendix  A  to  Part  40  by 
that  nilemalcing.  These  errors  include 
omission  of  words,  typographical  errors, 
and  an  incorrect  term  for  measurement 
of  door  opening  forces. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Milner,  Office  of  Housing, 
Department  of  Housing  and  Urban 


Development,  Room  9220, 451  Seventh 
Street  SW.,  Washington,  DC  20410, 
(202)  755-6454  or  (202)  426-6030  for  TDD 
communication.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  This 
document  makes  corrections  to  several 
sections  of  the  Uniform  Federal 
Accessibility  Standards  (UFAS),  which 
were  published  at  page  31528  of  the 
Federal  Register,  and  adopted  as 
Appendix  A  to  Part  40 — Accessibility 
Standards  for  Publicly  Owned 
Residential  Structiu«s  in  a  final  rule 
published  at  page  31620  of  the  Federal 
Rej^ter.  on  August  7, 1984.  Identical 
corrections  are  being  published  by  the 
other  three  standard-setting  agencies 
which  jointly  developed  and 
promulgated  the  UFAS  with  HUD— 
General  Services  Administration, 
Department  of  Defense,  and  United 
States  Postal  Service.  The  General 
Services  Administration  is  pubUshing 
the  corrections  elsewhere  in  the  Federal 
Register  today.  The  Department  of 
Defense  and  United  States  Postal 
Service  each  intend  to  publish  a  Notice 
effecting  these  corrections  in  the  Federal 
Register. 

These  corrections  include  removal  of 
certain  words  inadvertently  contained 
in  the  document,  for  example,  where  the 
Table  of  Contents  section  heading 
differed  from  the  actual  heading  in  the 
text;  addition  of  words  that  were 
unintentionally  omitted;  correction  of 
typographical  and  numbering  errors;  and 
addition  of  asterisks  where  needed  to 
correct  references  to  the  UFAS 
Appendix.  It  also  substitutes  Newtons 
for  kilograms  and  foot  pounds  (Ibf)  for 
pounds  (lb)  as  the  measure  of  door 
opening  force.  These  are  the  appropriate 
measures  for  a  dynamic  force  and  are 
consistent  with  the  American  National 
Standards  Institute  ANSI  A117.1 
specification  on  which  the  UFAS  is 
based. 

In  addition,  corrections  are  made  to 
certain  illustrations  to  clarify  or 
otherwise  improve  the  drawings  or  their 
captions.  Figure  34(a)  is  revised  by 
extending  to  the  wall  the  dimension  line 
showing  the  maximum  distance  between 
the  end  of  a  grab  bar  and  the  wall  at  the 
head  of  the  bathtub.  As  originally 
published,  the  line  was  incomplete  and 
did  not  touch  the  wall.  Figure  35(b)  is 
revised  by  removing  the  dimension  15/ 
380  from  the  drawing.  This  dimension 
was  incorrectly  included  on  the  original 
drawing,  and  has  no  application  in  tliis 
situation. 

Other  changes  to  illustrations  include 
a  revision  to  Figure  48(b)  to  remove  the 
cross  hatching  denoting  a  requirement 
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for  reinforcement  for  grab  bars  which  is 
shown  on  the  drawing  of  the  wall  at  the 
head  of  the  tub.  Grab  bars  are  not 
required  in  this  situation,  as  indicated 
by  the  similar  drawing  at  Figure  34(b). 
This  change  makes  both  figures 
consistent  A  similar  change  is  made  to 
Figure  49(a),  where  cross  hatching 
incorrectly  required  reinforcement 
where  none  is  needed  (see  the 
comparable  drawing  at  Figure  37(a)). 
Revisions  also  are  made  to  Figure  49(b), 
where  the  controls  shown  on  the 
drawing  of  the  back  wall  of  the  shower 
stall  are  removed,  as  well  as  the 
dimensions  applicable  to  the  placement 
of  controls,  and  are  shown  instead  on 
the  side  wall  drawing.  This  makes 
Figure  49(b)  consistent  with  the 
comparable  drawing  at  Figure  37(b).  In 
the  UFAS  Appendix,  a  figure  nimiber  is 
added  to  the  untitled  drawings  shown 
on  page  31608  of  the  Federal  Register. 

Accordingly,  the  Department  is 
correcting  Appendix  A  to  24  CFR  Part 
40,  promulgated  in  the  Fedwal  Register 
on  August  7, 1984.  at  49  FR  31528  and 
3162a  as  follows: 

PART  40— ACCESSIBIUTY 
STANDARDS  FOR  DESIGN, 
CONSTRUCTION,  AND  ALTERATION 
OF  PUBUCLY  OWNED  RESIDENTIAL 
STRUCTURES 

Appoidix  A  to  Part  40— Accessibility 
Standards  for  Publicly  Owned 
Residential  Structures 

1.  In  the  Table  of  Contents,  the 
heading  for  section  2.2  is  corrected  to 
read: 

2.2  Provisions  for  Adults 

2.  The  following  corrections  are  made 
to  4.1.4.  Occupancy  Classifications:  The 
introductory  paragraph  of  paragraph  (9) 
is  amended  by  revising  the  phrase  "in 
which  people  having  physical  or  medical 
treatment  or  care"  to  read  "in  which 
people  have  physical  or  medical 
treatment  or  care";  paragraph  (9){b)  is 
amended  by  revising  "toilet"  to  read 
"toilets"  each  of  the  four  times  the  word 
appears:  and  paragraph  (12)  is  amended 
by  removing  the  abbreviation  "noncom" 
the  two  times  it  appears  and  adding  in 
its  place  "noncombustible." 

3.  In  4.1.5  Accessible  Buildings: 
Additions,  the  reference  to  "4.1.6"  in 
paragraph  (4)  is  revised  to  read  "4.1.5." 

4.  In  4.1.6  Accessible  Buildings: 
Alterations,  para^ph  (4)(d)(i)  is 
amended  by  revising  the  phrase  "of  the 
latch  side  door  stop"  to  read  "for  the 
latch  side  door  stop". 

5.  In  4.5.3  Carpet  The  phrase  "(see 
f'ig-  8(f))"  is  removed  from  where  it 
appears,  and  is  added  at  the  end  of  the 


paragraph,  before  the  period  to  the 
sentence. 

6.  Asterisks  are  added  at  paragraph 
designations  4.11*.  4.16.5*  and  4.31.3.* 

7.  In  4.13.6  Maneuvering  Clearances  at 
Doors:  The  phrase  "for  doors"  is 
removed  and  the  phrase  "at  doors"  is 
added  in  its  place. 

a  In  4.13.11*  Door  Opening  Force:  In 
paragraphs  (2)(b)  and  {2)(c)  the 
references  to  "lb"  are  revised  to  read 
"Ibf"  and  the  references  to  "2.3kg"  are 
revised  to  read  "22.2N". 

9.  In  4.13.12*  Automatic  Doors  and 
Power-Assisted  Doors:  The  reference  to 
"(6.8K)"  is  revised  to  read  "(66.6N)". 

10.  In  4.34.4  Consumer  Information: 
The  first  paragraph  (5)  is  amended  by 
revising  "Standard"  to  read 
"Standards". 

11.  In  4.34.5.3  Lavatory,  Mirrors,  and 
Medicine  Cabinets:  Paragraphs  (1)  and 
(2)  are  amended  by  revising  the 
references  to  "4.22.7"  to  read  "4.22.a" 

12.  In  8.4  Card  Catalogs:  The  phrase 
"with  a  maximum  height  of  54  in  (1370 
mm)  preferred"  is  revised  to  read  "with 
a  height  of  48  in  (1220  mm)  preferred." 

13.  In  9.3  Self-Service  Postal  Centers: 
The  word  "user"  is  added  following  the 
term  "a  wheelchair"  in  the  second 
sentence. 

14.  In  the  Appendix  to  the  UFAS. 
A4.5.1  is  amended  by  revising 
"cobblestone"  to  read  "cobblestones"  in 
the  first  paragraph,  and  by  revising 
"general"  to  read  "generally"  in  the 
second  paragraph. 

15.  In  the  Appendix  to  the  UFAS.  A4.6 
is  amended  by  adding  the  following  new 
paragraph  inadvertently  omitted  from 
the  published  text 

A4.6.4  SIGNAGE.  Signs  designating  parking 
places  for  disabled  people  can  be  seen  from  a 
driver's  seat  if  the  signs  are  mounted  high 


12!! 


MS 


enough  above  the  ground  and  located  at  the 
front  of  a  parking  space. 

16.  In  the  Appendix  to  the  UFAS. 
A4.28  is  amended  by  revising  the  title 
and  numerical  designation  of  paragraph 
"A4.28.3  VISUAL  ALARMS"  to  "A4.28.4 
AUXnJARY  ALARMS"  and  by 
removing  "should"  where  it  appears  in 
the  last  sentence  and  adding  "should 
be"  between  "also"  and  "equipped"; 
and  by  adding  the  following  new 
paragraph  A4.2a3  inadvertently  omitted 
from  the  published  text 

A4.28.3  VISUAL  ALARMS.  The 
specifications  in  this  section  do  not  preclude 
the  use  of  zoned  or  coded  alann  systems.  In 
zoned  systems,  the  emergency  exit  lights  in 
an  area  will  flash  whenever  an  audible  signal 
rings  in  the  area. 

17.  In  the  Appendix  to  the  UFAS. 
A4.33.3  is  amended  by  adding  "area" 
between  "seating"  and  "are  provided." 

18.  In  the  Appendix  to  the  UFAS, 
A4.33.7  is  amended  by  revising  "move" 
to  read  "moved." 

19.  In  the  Appendix  to  the  UFAS, 
A4.34.5  and  A4.34.e  are  amended  by 
removing  "adaptable"  from  the  titles  of 
both  paragraphs. 

20.  In  the  Appendix  to  the  UFAS. 
A4.34.ai  is  amended  by  revising 
"moved"  to  read  "removed." 

21.  In  Appendix  to  the  UFAS,  A9  is 
amended  by  revising  the  title  of  "A9.2 
GENERAL"  to  read  "A9.2  POST  OFHCE 
LOBBIES." 

22.  The  following  note  is  added  to  Fig.  ' 
19: 

X  is  the  12  in  minimum  handrail  extension 
required  at  each  top  raiser. 

Y  is  the  minimum  handrail  extension  of  12 
in  plus  the  width  of  one  tread  that  is  required 
at  each  bottom  riser. 

23.  Fig.  34(a)  is  revised  as  shown 
below: 
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24.  Fig  35(b)  is  amended  by  removing  25.  Fig.  48(b)  is  revised  as  shown 

the  dimensions  "IS"  and  "380".  l)elow: 
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28.  Fig.  49  (a)  and  (b)  are  revised  as  shown  below: 
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27.  In  the  Appendix  to  the  UFAS.  the  Dated:  November  25. 1985. 

imlabeled  figure  following  and  Grady  J.  NoRia. 

referenced  in  A4.2.5  &  A4.2.6  is  amended  Assistant  Genera}  Counsel  for  Regulations. 

by  adding  the  designation  "Fig.  A3(a)."  [pR  Doc.  85-28422  Filed  11-27-85: 8:45  am] 
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DEPARTMENT  OF  THE  ItlTERIOR 

Minerals  Management  Servloe 

30  CFR  Parts  250  and  256 

on  and  Qas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf;  Outer 
Continental  Shelf  Minerals  and  Rights- 
of-way  Management;  General 

AOENCV:  Minerals  Management  Service, 
Interior. 

achon:  nnal  rule. 


r.  This  rxile  amends  the 
regxilations  to  provide  an  B-year  primary 
term  for  leases  in  the  Outer  Continental 
Shelf  (OCS)  in  water  depths  of  400  to 
900  meters.  Lessees  would  be  required 
to  commence  an  exploratory  well  within 
the  first  5  years  of  the  term  to  avoid 
lease  cancellation. 

EFFECTIVE  DATE:  December  30. 1985. 

FOR  FURTHER  INFORMATION  CONTACR 

David  A.  Schuenke;  Chiet  Rules, 
Orders,  and  Standards  Branch:  Offshore 
Rules  and  Operations  Division;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston, 
Virginia  22091;  Telephone  (703)  880- 
7916,  (FTS)  928-7916. 

SUPPLEMENTARY  INFORMATION:  Under 
section  8(b)(2)  of  the  OCS  Lands  Act  an 
oil  and  gas  lease  shall  "be  for  an  initial 
period  of  five  years;  or  not  to  exceed  ten 
years  where  the  Secretary  finds  that 
such  longer  period  is  necessary  to 
encourage  exploration  and  development 
in  areas  because  of  unusually  deep 
water.  ..."  If  the  term  is  not  adequate 
because  of  unusual  cirounstances,  the 
lessee  risks  losing  a  lease  through  no 
fault  of  its  own.  TTie  law  requires 
diligence  by  a  lessee  in  exploring  and 
commencing  development  of  a  lease,  but 
under  certain  circumstances,  5  years 
may  not  be  adequate  time  in  which  to 
explore  and  commence  to  develop  a 
lease  even  while  exercising  diligence. 

Up  to  this  time,  decisions  on  the 
appropriate  water-depth  criterion  for 
longer  primary  lease  terms  have  been 
made  on  a  sale-by-sale  basis.  For  the 
last  3  years,  sale-specific  decisions  have 
resulted  in  10-year  terms  for  leases  in 
water  depths  of  900  meters  or  more.  The 
900-meter  criterion  is  based  on 
consideration  of  current  technology  and 
timeframes  estimated  to  be  necessary  to 
explore,  develop,  and  produce.  In 
addition,  a  stipulation  was  included  in 
several  sales  that  mandatory 
suspensions  would  be  granted  for  the 
time  necessary  to  complete  activities 
delineated  in  an  approved  development 
and  production  plan  for  leases  in  400  to 
900  meters  of  water  that  had  5-year 
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primary  terms.  This  same  provision  was 
added  to  the  regulations  at  30  CFR 
250.12(c)  for  leases  in  the  Gulf  of  Mexico 
effective  April  24. 1984  (49  FR  17449). 
The  Department  of  the  Interior  (DOI) 
has  continued  to  examine  the  issue  of 
longer  lease  terms  and  published  a  rule 
proposing  8-year  terms  for  leases  in  400 
to  900  meters  of  water  on  June  11. 1985 
(50  FR  24546). 

The  proposal  also  called  for 
commencement  for  an  exploratory  well 
within  the  first  5  years  in  order  to  avoid 
lease  cancellation. 

Commoits 

A  total  of  14  timely  comments  were 
received  in  response  to  the  Notice  of 
proposed  rulemaking.  Thirteen 
comments  were  from  the  regulated 
industry  and  one  was  from  an  academic 
institution. 

Differences  Between  Proposed  Rule  and 
FmalRule 

The  only  differences  between  the 
Proposed  Rule  and  the  Final  Rule 
concern  language  added  to  clarify  the 
intent  of  the  dhUing  requirement  and 
that  suspensions  are  available  for 
extending  the  5-year  period  for  drilling. 

Discussion  of  Comments 

The  overwhelming  majority  of 
commenters  agreed  in  principle  with  the 
extension  of  the  primary  term  from  5  to 
8  years  for  leases  in  400  to  900  meters  of 
water.  However,  all  but  one  commenter 
felt  that  an  8-year  term  was  not  enough. 
There  were  various  recommendations, 
but  the  majority  suggested  10-year  terms 
at  400  meters.  Some  commenters 
suggested  8-year  terms  for  200  to  400 
meters.  One  suggested  8  years  for  300  to 
500  meters  and  10  years  for  depths 
greater  than  500  meters,  and  another 
suggested  10  years  at  300  meters.  The 
factors  cited  by  the  commenters  as 
reasons  for  their  position,  time  needed 
for  more  extensive  and  expensive 
exploration  to  delineate  economic 
producibility.  shortage  of  rigs  with 
deepwater-drilling  capability,  and  time 
needed  to  test  new,  innovative 
production  technology,  were  considered 
by  DOI  in  arriving  at  the  8-year  term. 

Based  on  analysis  of  the  above 
criteria  and  recognition  of  DOI's 
statutory  mandate  to  provide  for  prompt 
and  efficient  exploration  and 
development  of  a  lease,  DOI  is 
promulgating  the  Final  Rule  with  the 
originally  proposed  &-year  terra. 

Two  commenters  recommended  that 
the  extended  timeframe  should  be 
applied  to  qualifying  current  leases  still 
within  their  5-year  primary  term  as  well 
as  future  leases. 


The  DOI  disagrees.  Current  leases 
were  bid  on  and  leased  with  the 
knowledge  that  they  must  be  in 
production  within  the  5-year  primary 
term.  Lessees  have  plaimed  and  are 
proceeding  on  that  basis. 

Several  commenters  disagreed  with 
the  5-year  drilling  requirement.  Several 
of  those  felt  it  was  necessary  as  a 
diligence  requirement,  and  others  felt  it 
was  onerous  and  would  eliminate  the 
incentive  of  the  longer  term.  One 
commenter  felt  the  diligence 
requirement  was  not  adequate  and 
should  be  set  at  the  fourth  year  instead 
of  the  fifth. 

The  DOI  disagrees  with  the  above- 
mentioned  comments.  The  5-year 
drilling  requirement  is  necessary  to 
further  the  statutory  goal  of  diligent 
exploration.  The  DOI  also  considers  that 
5  years  is  an  adequate  term  in  which  to 
commence  drilling. 

A  number  of  commenters  suggested 
that  the  language  of  the  proposal 
concerning  the  5-year  drilling 
requirement  could  be  read  as  an 
obligation  to  drill  and  not  as  a  criterion 
for  cancelling  a  lease  if  drilling  is  not 
commenced. 

The  DOI  agrees,  and  the  language  has 
been  changed  to  clarify  that  failure  to 
commence  an  exploratory  well  within 
the  first  5  years  of  the  initial  term  will 
result  in  lease  cancellation. 

Another  commenter.  suggested  that  the 
diligence  requirement  should  be  able  to 
be  met  not  only  by  a  well  within  an 
exploration  unit  but  also  by  a  well  on 
adjacent  and  cornering  leases  that  are 
not  unitized. 

The  DOI  disagrees.  Leases  that  are 
unitized  are  done  so  on  the  basis  that 
exploration  activities  are  more 
efficiently  and  effectively  carried  out 
together.  Therefore,  meeting  diligence 
requirements  on  one  lease  in  a  unit 
meets  the  requirements  for  all  unitized 
leases.  The  unit  is  basically  handled  as 
a  single  lease.  If  leases  are  not  unitized, 
no  matter  how  close  they  are  physically, 
there  is  no  assurance  that  activity  on  an 
adjacent  or  cornering  lease  will  have 
any  effect  on  the  principal  lease.  If  the 
leases  are  that  closely  related,  they 
should  be  unitized. 

One  commenter  pointed  out  that  the 
Proposed  Rule  stated  that  the  5-year 
drilling  requirement  could  be  delayed 
beyond  the  fifth  year  by  an  approved 
suspension  under  30  CFR  250.12. 
However,  the  rules  at  S  250.12  only  act 
to  extend  the  term  of  a  lease. 

The  DOI  agrees  and  is  revising  the 
rules  at  30  CFR  250.12  to  include  a 
provision  to  cover  extension  of  the  time 
to  meet  the  drilling  requirement. 

The  same  commenter  suggested  that 
unavailability  of  rigs  to  drill  deepwater 


wells  was  a  primary  reason  for  needing 
a  suspension  and  was  not  covered  in  the 
reasons  for  granting  a  suspension  under 
30  CFR  250.12. 

The  DOI  disagrees  with  the  need  to 
amend  §  250.12,  because  rig 
unavailability  is  covered  under 
9  250.12(b)(l)(i)  to  "facilitate  proper 
development  of  a  lease." 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
environmental  impact  statement  is  not 
required. 

The  DOI  has  also  determined  that  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  $100 
million.  Industry  is  expected  to  bid  on 
and  develop  certain  marginal  leases  that 
might  not  otherwise  have  been  bid  upon 
and  developed  with  5-year  terms 
because  of  the  time  uncertainty, 
resulting  in  otherwise  unrealized  profit 
to  the  industry  from  those  leases, 
potentially  higher  bonus  bids  to  the 
Government,  and  ultimately  additional 
economic  benefit  to  the  Nation  as  a 
whole. 

The  DOI  also  certifies  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  et  seq.),  as  the  entities  that 
engage  in  offshore  activities  are  not 
considered  small  due  to  the  technical 
complexity  and  financial  resources 
necessary  to  conduct  offshore  activities, 
particularly  in  deeper  waters. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  aeq. 

Author:  the  document  was  prepared 
by  Jane  A.  Roberts,  Offshore  Rules  and 
Operations  Division.  Minerals 
Management  Service. 

List  of  Subjects 

30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements,  Environmental 
protection.  Government  contracts, 
Investigations,  Mineral  royalties.  Oil 
and  gas  reserves,  Penalties,  Pipelines, 
Pubhc  lands/mineral  resources, 
Reporting  requirements. 

30  CFR  Part  256 

Administrative  practice  and 
procedures.  Continental  shelf. 
Environmental  protection.  Government 
contracts.  Mineral  royalties.  Oil  and  gas 
exploration.  Oil  and  gas  reserves, 
Pipelines,  Public  lands/mineral 
resources.  Public  lands/rights-of-way. 
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Reportiiig  and  recordkeeping 
requirements;  Surety  bonds. 

Dated:  October  11, 198S. 
William  D.BHtHib«8. 
Director,  Minerals  Management  Senrice. 

For  the  reasons  set  forth  above,  30 
CFR  Parts  250  and  256  are  amended  as 
foUowK 

PART  250-(  AMENDED] 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  OCS  Lands  Act  43  U.S.C.  1331 
et  seq..  as  amended.  92  Stat.  629;  National 
Environmental  Policy  Act  of  1989,  42  U.S.C. 
4332  et  seq.  (1970);  Coastal  Zone 
Management  Act  of  1972,  as  amended.  18 
U.S.C.  1451  et  seq. 

2.  Section  250.12(d)(1)  is  revised  to 
read  as  follows: 


§250.ia 


(d)(1)  When  the  Director  suspends  or 
temporarily  prohibits  production  or  any 
other  operation  or  activity  pursuant  to 
paragraph  (a),  (b).  or  (c)  of  this  sectioa 
the  term  of  the  lease  or  any  initial  period 
in  which  to  commence  an  exploratory 
well  pursuant  to  S  2Se.37(a)(2)  shall  be 
extended  for  a  period  of  time  equivalent 
to  the  period  that  the  suspension  or 
prohibition  is  in  effect.  However,  no 
lease  or  period  shall  be  extended 
pursuant  to  this  subsection  when  the 
Director's  suspension  or  temporary 
prohibition  is  the  result  of  the  lessee's  or 
permittee's  gross  negligence  or  of  a 
knowing  and  willful  violation  of  a 
provision  of  the  Act.  of  the  regulations, 
or  of  a  lease  or  permit. 

3.  Section  250.34-1  is  amended  by 
designating  (a)(3)  as  (a)(3)(i)  and  adding 
(a)(3)(ii)  to  read  as  follows: 

§250.34-1    Expkinrtion  pim. 

(a)  •  •  * 

(3)*  •  • 

(ii)  For  leases  in  400  to  900  meters  of 
water  issued  with  an  initial  term  of  8 
years,  no  deadline  is  specified  for 
submittal  of  an  exploration  plan; 
however,  to  avoid  lease  cancellation,  an 
exploratory  well  must  be  commenced 
before  the  end  of  the  fifth  year  of  the 
initial  term. 


PART  2S6-{  AMENDED] 

4.  The  authority  citation  for  Part  256 
continues  to  read  as  follows: 

Autiiority:  Secretarial  Order  3071, 
Amendment  No.  1,  May  10, 1982.  and  tlie  OCS 
Lands  Act.  43  U.S.C.  1331  et  seq.,  as 
amended,  92  Stat.  629. 


5.  Section  256.37  is  amended  by 
designating  (a)  as  (a)(1)  and  addhig 
(a)(2)  to  read  as  follows: 


§286.37 

(a)  •  •  • 

(2)  CNl  and  gas  leases  shall  be  issued 
for  an  initial  period  of  8  years  when  tfie 
leases  or  any  part  thereof  are  in  water 
depths  of  400  to  900  meters. 
Commencement  of  an  exploratory  well 
is  required  within  the  first  5  years  of  the 
initial  8-year  term  to  avoid  lease 
canceUation. 
***** 

[FR  Doc.  8S-283e8  Filed  11-27-85;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

33  CFR  Part  165 

[COTP  Svnmnah  R*0. 85-62] 

Security  Zona  Ragulationa;  Savannah 
Rivar,  Savannah,  6A 

AQENCV:  Coast  Guard.  DOT. 
action:  Emergency  Rule. 

summary:  llie  Coast  Guard  is 
establishing  a  security  zone  around  the 
vessel  ADM.  WM.  M.  CALLAGHAN 
while  it  is  transiting  inbound  and 
outbound  on  the  Savannah  River  and 
while  moored  at  Ocean  Terminal, 
Georgia  Ports  Authority,  Savannah,  GA. 
This  security  zone  is  needed  to 
safeguard  the  ADM.  WM.  M. 
CALLAGHAN  against  destruction  bom 
sabotage  or  other  subversive  acts.  Entry 
into  the  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Pmi 
Savannah. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  or  about  11 
December  1985  upon  the  arrival  of  the 
vessel  ADM.  WM.  M.  CALLAGHAN  at 
the  mouth  of  the  Savannah  River.  It 
terminates  on  or  about  13  December 
1985  upon  the  departure  of  the  vessel 
ADM.  WM.  M.  CALLAGHAN.  unless 
sooner  terminated  by  the  Captain  of  the 
Port  Savannah. 

FOn  FURTHER  INFORMATION  CONTACT: 

Lieutenant  R.  O.  DODGE,  project  officer 
for  the  Captain  of  the  Port,  P.O.  Box 
8191,  Savannah,  Georgia  31412,  (912) 

944-4347. 

SUPPtEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Pubhshing  a  NHIM  and  delaying  its 


elective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  destruction,  loss  or 
injury  to  the  vessel  ADM.  WM.  M. 
CALLAGHAN.  iu  personnel  and 
miUtary  cargo  being  hnnril4M< 

Drafting  Infofinatlon 

llie  drafters  of  this  regulation  are  LT. 
R.  O.  DODGE,  project  officer  for  the 

Captaiii  of  the  Port  Savannah.  GA,  and 
LCDR  Kenneth  E.  GRAY,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulatiao 

The  event  requiring  this  regulation 
will  begin  on  December  11,  and  continue 
through  December  13, 1985.  This  security 
zone  is  necessary  to  protect  the  vessel 
ADM.  WM.  M.  CALLAGHAN  whUe  it  is 
participating  in  a  mihtary  execise  at  a 
commercial  port  facility.  Tliis  action  will 
minimize  the  hazards  to  the  vessel 
ADM.  WM.  M.  CALLAGHAN,  its 
persoimel  and  cargo  fiom  possible 
damage  from  any  person  or  persons. 

This  regulation  is  issued  pursuant  to 
50  U.S.C.  191  as  set  out  in  tiie  authority 
citation  for  all  or  part  165. 

List  of  Subjacto  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels. 
Waterways. 

PART  165-(AMENDED] 
Regulation 

In  ccmsideration  of  the  fotegoing. 
Subpart  D  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Autiiority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46,  and  33  CFR  1.0S-l(g), 
6.04-1,  6.04-6  and  33  CFR  160.5. 

2.  A  new  §  165.T0762  is  added  to  reed 
as  follows: 

§165.T0762    Security  ZofM:  Savannah 
River,  Savannah,  QA. 

(a)  Location.  The  following  area  is  a 
security  zone:  A  perimeter  of  100  feet  in 
every  direction  from  tiie  vessel  ADM. 
WM.  M.  CALLAGHAN,  official  number 
511744.  call  sign  KGYE,  whUe  it  is 
transiting  inbound  and  outbound  on  the 
Savannah  River  and  while  moored  at 
Ocean  Terminal.  Georgia  Ports 
Autiiority.  Savannah,  GA. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  or  about  December 
11, 1985  upon  the  arrival  of  the  vessel 
ADM.  WM.  M.  CALLAGHAN  at  tije 
mouth  of  the  Savannah  River.  It 
terminates  on  December  13, 1985  upon 
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the  departure  of  the  vessel  AOM.  WM. 
M.  CALLAGHAN,  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Savannah. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  S  165.33  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Savannah,  GA.  Section  165.33  also 
contains  other  general  requirements. 

Dated:  November  19, 1985. 
|.E.  Shkor. 

Commander.  U.S.  Coast  Guard.  Captain  of  the 

Port  Savannah,  Georgia. 

(FR  Doc.  85-28438  Filed  11-27-85;  &-45  am] 

BILLING  CODE  4>10- 14-11 


33  CFR  Part  165 

[COTP  Savannah  R«9. 85-«1  ] 

Security  Zone  Regulations;  Savannah 
Rhrer,  Savannah,  GA 

agency:  Coast  Guard,  DOT. 
ACnON:  Emergency  Rule. 

summary:  .The  Coast  Guard  is 
establishing  a  security  zone  around  the 
vessel  ADM.  WM.  M.  CALLAGHAN 
while  it  is  transiting  inbound  and 
outbound  on  the  Savannah  River  and 
while  moored  at  Ocean  Terminal. 
Georgia  Ports  Authority,  Savannah,  GA. 
This  security  zone  is  needed  to 
safeguard  the  ADM.  WM.  M. 
CALLAGHAN  against  destruction  from 
sabotage  or  other  subversive  acts.  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Savannah. 

EFFECTIVE  DATES:  This  regulation 
becomes  feffective  on  or  about  1 
December  1985  upon  the  arrival  of  the 
vessel  ADM  WM.  M  CALLAGHAN  at 
the  mouth  of  the  Savannah  River.  It 
terminates  on  or  about  3  December  1985 
upon  the  departure  of  the  vessel  ADM. 
WM.  M.  CALLAGHAN.  unless  sooner 
terminated  by  the  captain  6f  the  Port 
Savannah. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  R.  O.  DODGE,  project  officer 
for  the  Captain  of  the  Port,  P.O.  Box 
8191,  Savannah,  Georgia  31412,  (912) 
944-4347. 

SUPPt^MENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  destruction,  loss  or 
injury  to  the  vessel  ADM.  WM.  M. 


CALLAGHAN,  its  personnel  and 
military  cargo  being  handled. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
R.  O.  Dodge,  project  ofBcer  for  the 
Captain  of  the  Port  Savannah,  GA,  and 
LCDR  Kenneth  E.  Gray,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  1  December  and  continue 
through  3  December  1985.  This  security 
zone  is  necessary  to  protect  the  vessel 
ADM.  WM.  M.  CALLAGHAN  while  it  is 
participating  in  a  military  exercise  at  a 
commercial  port  facility.  This  action  will 
minimize  the  hazards  to  the  vessel 
ADM.  WM.  M.  CALLAGHAN,  its 
personnel  and  cargo  from  possible 
damage  from  any  person  or  persons. 

This  regulation  is  issued  pursuant  to 
50  U.S.C.  191  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water),  Security  measures,  Vessels, 
Waterways. 

Regulation 

PART  165— [AMENDED] 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46.  and  33  CFR  1.0&-l(g), 
6.04-1.  6.04-6  and  33  CFR  160.5. 

2.  A  new  S  165.T0761  is  added  to  read 
as  follows: 

§  165.T:761    Security  Zone:  Savannah 
River,  Savannah,  GA. 

(a)  Location.  The  following  area  is  a 
security  zone:  A  perimeter  of  100  feet  in 
every  direction  from  the  vessel  ADM. 
WM.  M.  CALLAGHAN,  official  number 
511744,  caU  sign  KGYE,  while  it  is 
transiting  inbound  and  outbound  on  the 
Savannah  River  and  while  moored  at 
Ocean  Terminal.  Georgia  Posts 
Authority,  Savaimah,  GA. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  or  about  1 
December  1985  upon  the  arrival  of  the 
vessel  ADM.  WM.  M.  CALLAGHAN  at 
the  mouth  of  the  Savannah  River.  It 
terminates  on  3  December  1985  upon  the 
departure  of  the  vessel  ADM.  WM.  M. 
CALLAGHAN,  unless  sooner  terminated 
by  the  Captain  of  the  Port  Savannah. 

(c)  Regulations.  [1]  In  accordance  with 
the  general  regulations  In  section  165.33 


of  this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Savannah,  GA. 
Section  165.33  also  contains  other 
general  requirements. 

Dated:  November  19. 1985. 

].£.  Shkor, 

Commander,  U.S.  Coast  Guard,  Captain  of  the 
Port  Savannah,  Georgia. 

(FR  Doc.  85-28439  Filed  11-27-85;  8:45  am] 

BtLLMQ  COOC  «t10-14-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

(A-1-FRL-2929-9] 

Delegation  of  New  Source 
Perfomtance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs); 
States  of  Connecticut,  Maine.  New 
Hampshire,  Rhode  Island,  and 
Massachusetts 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Delegation  of  Authority. 

SUMMARY:  Sections  lll(c]  and  112(d)  of 
the  Clean  Air  Act  permit  EPA  to 
delegate  to  the  States  the  authority  to 
implement  and  enforce  the  New  Source 
Performance  Standards  (NSPS)  set  out 
in  40  CFR  Part  60,  Standards  of 
Performance  for  New  Stationary 
Sources,  and  40  CFR  Part  61.  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPs).  The  EPA  hereby 
notifies  the  public  that  it  has  delegated 
authority  over  certain  NSPS  and 
NESHAPs  to  the  state  air  pollution 
control  agencies  in  Region  I.  This  notice 
announces  the  delegations  granted  since 
November  1984.  In  addition,  the  above 
listed  States'  delegation  agreements 
provide  that  authority  over  future 
revisions  to  previously  delegated 
standards  will  automatically  be 
redelegated  to  the  state  agency.  Also, 
these  state  delegation  agreements 
provide  for  automatic  delegation  of  new 
standards.  These  delegations  do  not 
create  any  new  regulatory  requirements 
affecting  the  public.  The  effect  of  thfe 
delegations  is  to  shift'primary  program 
respohsibility  for  the  affected  NSPS  and 
NESHAPs  source  categories  from  EPA 
to  state  governments.  Some  states  do 
not  have  full  authority  over  the 
programs;  limitations  are  noted  where 
appropriate. 

ADDRESSES:  Applications  and/or  reports 
required  under  all  NSPS/NESHAPs 
source  categories  or  which  EPA  has 
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delegated  authority  to  respective  gtates 

should  be  addressed  to: 

State  of  Connecticut: 
Division  of  Air  Compliance, 
Department  of  Environmental 
Protection.  165  Capitol  Avenue. 
Hartford.  Connecticut  06115 

State  of  Maine: 
Bureau  of  Air  Quality  Control, 
Department  of  Environmentcd 
Protection,  State  House,  Station  No. 
17,  Augusta.  Maine  04333 

State  of  Massachusetts: 
Massachusetts  Department  of 
Environmental  Quality  Engineering, 
Division  of  Air  Quality  Control,  One 
Winter  Street.  Boston, 
Massachusetts  02108 

State  of  New  Hampshire: 
New  Hampshire  Air  Resources 
Agency,  Health  and  Welfare 
Building,  Hazen  Drive,  Concord, 
New  Hampshire  03301 

State  of  Rhode  Island: 
Rhode  Island  Department  of 
Environmental  Management,  204 
Cannon  Building,  75  Davis  Street, 
Providence,  Rhode  Island  02908 

FOR  FURTHER  INFORMAHON  CONTACT: 

Thomas  A.  Elter,  EPA  Region  I,  Air 

Management  Division,  J.F.K.  Federal 

Building,  Boston,  MA  02203.  Telephone 

(617)  223-4875. 

SUPPLEMENTARY  INFORMATtON:  The 

States  of  Connecticut,  Maine,  Rhode 
Island  and  New  Hampshire  were 
delegated  authority  over  the  General 
Provisions  of  the  New  Source 
Performance  Standards  and  various 
source  categories  in  letters  from  EPA 
dated  September  30. 1982;  the 
Commonwealth  of  Massachusetts  was 
delegated  this  authority  in  a  similar 
letter  dated  )une  24, 1982.  These  letters 
detailed  the  conditions  of  each 
delegation,  and  thereby  established  a 
mechanism  of  automatic  delegation  of 
new  standards  when  specifically 
requested  by  the  States.  In  accordance 
with  this  mechanism,  requests  for 
delegation  were  submitted  to  EPA  and 
subsequently  granted  by  the  Regional 
Administrator  Michael  R.  Deland. 

Delegations  for  each  State  are  listed 
below: 

State  of  Connecticut 

Limitations:  None;  full  enforcement 

delegated. 
Delegations:  NSPS  Subparts: 
Effective  date:  March  26. 1985 
LL — Metallic  Mineral  Processing  Plants 
FFF — Flexible  Vinyl  Urethane  Coating 

and  Printing 
GOG — Equipment  Leaks  of  VOC  in 

Petroleum  Refmeries 
HHH — Synthetic  Fiber  Production 

Facilities 


JII — Petroleum  Dry  Cleaners 

NESHAPs  Subparts. 

I — Standards  for  Eqxdpment  Leaks 

(Fugitive  Emissions  StMirces)  of 

Benzene 
V — Equipment  Leaks  (Fugitive  Emission 

Sources)  (VHAP  Service) 

State  of  Maine 

Limitations:  None:  full  authority 

delegated. 
Delegations:  NSPS  Subparts: 
Effective  date:  March  14, 1964 
LL — Metallic  Mineral  Processing 

Facilities 
FFF— Flexible  Vinyl  Urethane  Coating 

and  Printing 
GGG— Equipment  Leaks  of  VOC  in 

Petroleum  Refineries 
HHH— Synthetic  Fiber  Production 

Facilities 
JJI — Petroleum  Dry  Cleaners 
NESHAPS  Subparts 
Effective  Date:  November  1, 1984 
J — Standard  for  Equipment  Leaks 

(Fugitive  Emission  Sources]  of 

Benzene 
V — Equipment  Leaks  (Fugitive  Emission 

Sources)  (VHAP  Service) 
Effective  Date:  November  28. 1984 
M — Standard  for  Asbestos:  Sections 

61.140. 61.141,  61.145,  61.146.  61.152. 

and  61.156  as  they  relate  to  demolition 

and  renovation  activities. 

State  of  New  Hampshire 

Limitations:  None;  full  authority 

delegated. 
Delegations:  NSPS  Subparts: 
Effective  Date:  March  8, 1985 
FFF — Flexible  Vinyl  Urethane  Coating 

and  Printing 
JJI — Petroleum  Dry  Cleaners 

Stale  of  Rhode  Island 

Limitations:  Administrative  delegation, 

only. 
Delegations:  NSPS  Subparts: 
Effective  date:  March  15. 1984 
FFF— Flexible  Vinyl  Urethane  Coating 

and  Printing 
JJI — Petroleum  Dry  Cleaners 

Commonwealth  of  Massachusetts 

Limitations:  None;  full  authority 

delegated. 
Delegations:  NSPS  Subpart: 
Effective  date:  May  28, 1965 
FFF-^exible  Vinyl  Urethane  Coating 

and  Printing 
HHH— Synthetic  Fiber  Production 

Facilities 
IJJ — Petroleum  Dry  Cleaners 

Effective  immediately,  all 
applications,  reports,  and  other 
correspondence  required  under  these 
NSPS  and  NESHAPs  standards  should 
be  sent  to  the  above  State  addresses, 
and  to  the  EPA. 


The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  8ab)acts  in  40  CFR  Parts  60  and 
61 

Air  pollution  control  Wool  fibet^glass. 
Non-metallic  minerals,  Radionudides. 

AudMMltr  Sec  111(c)  and  112(d)  of  Mm 
Clean  Air  Act.  42  U.S.C.  7411(c)  and  7412(d). 

Dated:  November  1. 198S. 

Miduwi  R.  IMmmI. 

Regional  Administrator. 

[PR  Doc.  85-28429  Filed  11-27-85;  8:45  am] 

SNJJNQ  COM  BUM  TO  II 


GENERAL  SERVICES 
AOWNISTRATION 

41  CFR  Part  101-18 

Accommodationa  for  ttte  Phyaicaly 
Handicappad 

AOENCV:  General  Services 
Administration. 

ACTION:  Final  rule;  correction. 

SUMMARV:  This  document  corrects  a 
final  rule  that  appeared  in  the  Federal 
Register  on  Tueuiay,  August  7. 1964  (49 
FR  31625),  wdiich  adapted  standards  for 
access  to  publicly  owned  buildings  by 
physically  handicapped  people.  Tins 
action  is  necessary  to  correct 
inadvertent  errors  in  the  document,  the 
Uniform  Federal  Accessibility 
Standards,  which  was  adopted  as 
Appendix  A  to  Subpart  101-19.6  by  that 
rulemaking.  TTieae  errors  include 
omission  of  words,  typographical  errors, 
and  an  incorrect  term  of  measurement  of 
door  opening  forces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Fields,  Office  of  Design  and 
Construction.  Public  Buildings  Service. 
General  Services  Administration,  Room 
3046, 18th  and  F  Streets,  NW.. 
Washington.  DC  20405,  (FTS  a-566-0038 
or  202-566-00a& 


8UPPI.EMENTARV  MFORaUTIOK  This  rule 
makes  corrections  to  several  sections  of 
the  Uniform  Federal  Accessibility 
Standards  (UFAS),  which  wwe 
published  at  page  31528  of  the  Federal 
Register,  and  adopted  as  Appendix  A  to 
Subpart  101-19.6 — Accommodations  for 
the  Physically  Handicapped  in  a  final 
rule  published  at  page  3162S  of  the 
Fedwal  Register,  on  August  7, 1984. 
Identical  corrections  are  being  published 
by  the  other  three  standard-setting 
agencies  which  jointly  developed  and 
promulgated  the  UFAS  with  the  General 
Services  Administration — The 
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Department  of  Housing  and  Urban 
Development  (DHUD),  Department  of 
Defense  (DOD),  and  United  States 
Postal  Service  (USPS).  The  DHUD  is 
publishing  the  corrections  elsewhere  in 
the  Federal  Register  today.  Tlie  DOD 
and  USPS  intend  to  publish  a  notice 
effecting  the  corrections  in  the  Federal 
Register. 

These  corrections  include  deletion  of 
certain  words  inadvertently  left  in  the 
document,  for  example,  in  the  Table  of 
Contents  where  a  particular  section 
heading  differed  from  the  actual  heading 
in  the  text;  addition  of  words  that  were 
unintentionally  omitted:  correction  of 
typographical  and  numbering  errors;  and 
addition  (or  deletion)  of  asterisks  where 
needed  to  correct  references  to  the 
UPAS  Appendix  It  also  substitutes 
Newtons  for  kilograms  and  foot  pounds 
(Ibf)  for  pounds  (lb)  as  the  measure  of 
door  opening  force.  These  are  the 
appropriate  measures  for  dynamic  force 
and  are  consistent  with  the  usage  in  the 
American  National  Standards  Institute 
ANSI  A117.1  specification  on  which 
UPAS  is  based. 

In  addition,  corrections  are  made  to 
certain  illustrations  to  clarify  or 
otherwise  improve  the  drawings  or  their 
captions.  Figures  34(a)  is  revised  by 
extending  to  the  wall  the  dimension  line 
showing  the  maximum  distance  between 
the  end  of  the  grab  bar  and  the  wall  at 
the  head  of  the  bathtub.  As  originally 
published,  the  line  was  incomplete  tmd 
did  not  touch  the  wall.  Figure  35(b)  is 
revised  by  deleting  the  dimension  15/ 
380  from  the  drawing.  This  dimension 
was  incorrectly  included  on  the  original 
drawing,  and  has  no  application  in  this 
situation. 

Other  changes  to  illustrations  include 
a  revision  to  Figure  48(b)  to  delete  the 
cross  hatching  denoting  a  requirement 
for  reinforcement  for  grab  bars  which  is 
shown  on  the  drawing  of  the  wall  at  the 
head  of  the  tub.  Grab  bars  are  not 
required  in  this  situation,  as  indicated 
by  the  similar  drawing  at  Fig.  34(b).  This 
change  makes  both  figures  consistent  A 
similar  change  is  made  to  Fig.  49(a). 
where  cross  hatching  incorrectly 
required  reinforcement  where  none  is 
needed  (see  the  comparable  drawing  at 
Fig.  37(a)).  Revisions  are  also  made  to 
Fig.  49(b),  where  the  controls  shown  on 
the  drawing  of  the  back  wall  of  the 
shower  stall  are  deleted,  as  well  as  the 
dimensions  applicable  to  the  placement 
of  controls,  and  are  shown  instead  on 
the  side  wall  drawing.  This  makes  Fig. 
49(b)  consistent  with  the  comparable 
drawing  at  Fig.  37(b).  In  the  UFAS 
Appendix,  a  figure  number  is  added  to 
the  untitled  drawings  shown  on  page 
31608. 


Accordingly,  the  General  Services 
Administration  is  correcting  Appendix 
A  to  Subpart  101-19.6,  published  on 
August  7, 1984,  at  49  FR  31528  and  31625 
as  follows: 

PART  101-19  CONSTRUCTION  AND 
ALTERATION  OF  PUBUC  BUILDINGS 

Appendix  A  to  Subpart  101-19.6— 
Uniform  Federal  Accessibility  Standards 

1.  In  the  Table  of  Contents,  the 
heading  for  section  2.2  is  corrected  to 
read: 

2.2  Provisions  for  Adults 

2.  The  following  corrections  are  made 
to  4.1.4.  Occupancy  Classification:  The 
introductory  paragraph  of  paragraph  (9) 
is  amended  by  revising  the  phrase  "in 
which  people  having  physical  or  medical 
treatment  or  care"  to  read  "in  which 
people  have  physical  or  medical 
treatment  or  care;  paragraph  (9)(b)  is 
amended  by  revising  "toilet"  to  "toilets" 
each  of  the  four  times  the  word  appears: 
and  paragraph  (12)  is  amended  by 
removing  the  abrreviation  "noncom"  the 
two  times  it  appears  and  inserting  in  its 
place  "noncombustible". 

3.  In  4.1.5  Accessible  Buildings: 
Additions,  the  reference  to  "4.1.6"  in 
paragraph  (4)  is  revised  to  read  "4.1.5". 

4.  In  4.1.6  Accessible  Buildings: 
Alterations,  paragraph  (4)(d)(i)  is 
amended  by  revising  the  phrase  "of  the 
latch  side  door  stop"  to  read  "for  the 
latch  side  door  stop". 

5.  In  4.5.3  Carpet:  The  phrase  "(see 
f'8-  S(f)J"  is  removed  from  where  it 
appears,  and  is  added  at  the  end  of  the 
paragraph,  before  the  period  to  the 
sentence. 

6.  Asterisks  are  added  at  paragraph 
designations  4.11*,  4.16.5*  and  4.31.3*. 

7.  In  4.13.6  Maneuvering  Clearances  at 
Doors:  The  phrase  "for  doors"  is 
removed  and  the  phrase  "at  doors"  is 
added  in  its  place. 

8.  In  4.13.11*  Door  Opening  Force:  In 
paragraphs  (2)(b)  and  (2)(c)  the 
reference  to  "lb"  are  revised  to  read 
"Ibf  and  the  references  to  "2.3kg"  are 
revised  to  read  "22.2N". 

9.  In  4.13.12*  Automatic  Doors  and 
Power-Assisted  Doors:  The  reference  to 
"(6.8K)"  is  revised  to  read  "(66.6N)". 

10.  In  4.34,4  Consumer  Information: 
The  first  paragraph  (5)  is  amended  by 
revising  "Standard"  to  read 
"Standards". 

11.  In.  4.34.5.3  Lavatory,  Mirrors,  and 
Medicine  Cabinets:  Paragraphs  (1)  and 
(2)  are  amended  by  revising  the 
references  to  "4.22.7"  to  read  "4.22.6". 

12.  In  a4  Card  Catalogs:  The  phrase 
"with  a  maximum  height  of  54  in  (1370 


mm)  preferred"  is  revised  to  read  "with 
a  height  of  48  in  (1220  mm)  preferred". 

13.  In  9.3  Self-Service  Postal  Centere: 
The  word  "user"  is  added  following  the 
term  "a  wheelchair"  in  the  second 
nentence. 

14.  In  the  Appendix  to  the  UFAS. 
A4.5.1  is  amended  by  revising 
"cobblestone"  to  read  "cobblestones"  in 
the  first  paragraph,  and  by  revising 
"general"  to  read  "generally"  in  the 
second  paragraph. 

15.  In  the  Appendix  to  the  UFAS.  A4.6 
is  amended  by  adding  the  following  new 
paragraph  inadvertently  omitted  bom 
the  published  text: 

A4.6.4  SIGNAGE.  Signs  designating  parking 
places  fflr  disabled  people  can  be  seen  from  a 
driver's  seat  if  the  signs  are  mounted  high 
enough  above  the  ground  and  located  at  the 
front  of  a  parking  space. 

.16.  In  the  Appendix  to  the  UFAS, 
A4.28  is  amended  by  revising  the  title 
and  numerical  designation  of  paragraph 
"A4.28.3  VISUAL  ALARMS"  to  A4.2a4 
AUXnJARY  ALARMS"  and  by 
removing  "should"  where  it  appears  in 
the  last  sentence  and  adding  "should 
be"  between  "also"  and  "equipped"; 
and  by  adding  the  following  new 
paragraph  A4.28.3  inadvertently  omitted 
from  the  published  text: 

A4.2a3  VISUAL  ALARMS.  The 
speciflcations  in  this  section  do  not  preclude 
the  use  of  zoned  or  coded  alarms  systems.  In 
zoned  systems,  the  emergency  exit  lights  in 
an  area  will  flash  whenever  an  audible  signal 
rings  in  the  area. 

17.  In  the  Appendix  to  the  UFAS. 
A4.33.3  is  amended  by  adding  "area" 
between  "seating"  and  "are  provided." 

18.  In  the  Appendix  to  the  UFAS, 
A4.33.7  is  amended  by  revising  "move" 
to  read  "moved." 

19.  In  the  Appendix  to  the  UFAS. 
A4.34.5  and  A4.34.6  are  amended  by 
removing  "adaptable"  from  the  titles  of 
both  paragraphs. 

20.  In  the  Appendix  to  the  UFAS. 
A4.34.6.1  is  amended  by  revising 
"moved"  to  read  "removed". 

21.  In  the  Appendix  to  the  UFAS,  A9.2 
is  amended  by  revising  the  title  of 
paragraph  "A9.2  General"  to  read  "A9.2 
Post  Office  Lobbies." 

22.  The  following  note  is  added  to  Fig. 
19: 

X  is  the  12  in  minimum  handrail  extension 
required  at  each  top  riser. 

Y  is  the  minimum  handrail  extension  of  12 
in  plus  the  width  of  one  tread  that  is  required 
at  each  bottom  riser. 

23.  Fig.  34(a)  is  revised  as  shown 
below: 
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24.  FTg.  35(b)  is  amended  by  removing  25.  Fig.  48(b)  is  revised  as  shown 

t}te  dimensions  "15"  and  "380".  below. 
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Fig.  48 
Location  of  Grab  Bars  and  Controls  of  Adaptable  Bathtubs 
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28.  Fig.  49  (a)  and  (b)  are  revised  as  shown  below: 
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27.  In  the  Appendix  to  the  UFAS,  the 
unlabeled  figiire  following  and 
referenced  in  A4.2,5  &  A4.2.6  is  amended 
by  adding  the  designation  "Fig.  A3(a)". 

Dated:  November  18, 1985. 

William  R.  Lawson. 

Assistant  Commissioner  for  Design  and 
Construction. 

(FR  Doc.  85-28423  Filed  11-27-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPartO 

Amendment  to  Delegation  of  Authority 
to  the  Office  of  General  Counsel  to 
Issue  Written  Determinations 
Regarding  the  Interception  of 
Telephone  Conversations 

agency:  Federal  Communications 
Commission. 

ACTIOm:  Final  rule  and  correction. 


summary:  This  action  revises  citations 
to  General  Services  Administration 
regulations  cited  in  two  sections  of  Part 
0  of  the  Commission's  rules.  It  also 
corrects  the  GSA  regulations  cited  in  a 
previous  Order  (FCC  84-553)  and  in  a 
subsequent  Erratum. 

EFFECllVE  date:  November  15. 1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  McBride,  Office  of  General 
Counsel  (202)  254-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  0 

Administrative  practice  and 
procedure. 

Older 

In  the  matter  of  amendment  of  Part  0  of  the 
Commission's  rules  and  regulations  to 
delegate  authority  to  the  Office  of  General 
Counsel  to  issue  written  determinations 
regarding  the  interception  of  telephone 
conversations. 

Adopted:  November  14, 1985. 
Released:  November  15, 1985. 

On  December  6, 1984.  the  Commission 
published  an  Order  delegating  authority 
to  the  Office  of  General  Counsel  to  issue 
written  determinations  regarding  the 
interception  of  telephone  conversations, 
49  FR  47604.  In  that  document,  certain 
Federal  Communications  Commission 
and  General  Services  Administration 
regulations  cites  were  given.  An  Erratum 
was  later  issued  and  published  on 
January  2, 1985,  50  FR  85,  correcting  the 
GSA  cites.  However,  the  corrected  cites 
were  also  incorrect.  Therefore,  the 
citations  to  the  GSA  regulations  are 
further  corrected  by  this  document  as 
follows: 

Paragraph  1: 41  CFR  201-6.202  (c).  (d). 
and  (f): 


Paragraph  2:  41  CFR  201-6.203(a). 

Sections  0.41(n)  and  0.251(h)  of  the 
Commission's  rules  are  also  hereby 
amended  in  the  attached  Appendix  to 
reflect  the  cite  changes. 
William  J.  Trlcarico, 

Secretary.  Federal  Communications 
Commission. 

Appendix  IX 

PART  0— [AMENDED] 

Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1068, 1082, 
as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Implement  5  U.S.C.  552, 
unless  otherwise  noted. 

S0.41    [Con-ected] 

2.  Section  0.41  (n)  is  amended  to 
change  the  citation  to  the  GSA 
regulations  to  read:  41  CFR  201^.202  et 
aeq. 

§  0251    [Corrected] 

3.  Section  0.251(h)  is  amended  to 
change  the  citation  to  the  GSA 
regulations  to  read:  41  CFR  201-6.202  et 
seq. 

(FR  Doc.  85-27772  Filed  11-27-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  663 

[Docket  No.  41155-5175] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  fishing  restriction  and 
request  for  comments. 


summary:  NOAA  issues  this  notice 
establishing  quotas  and  restrictions  to 
reduce  further  the  levels  of  fishing  in 
1985  for  sablefish  taken  off  the  coasts  of 
Washington,  Oregon,  and  California, 
and  seeks  public  comment  on  these 
actions.  These  actions  are  authorized 
under  regulations  implementing  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  and  allocate  the 
remaining  ten  percent  of  the  optimum 
yield  (OY)  equally  between  fixed  and 
trawl  gear  and  impose  limits  on  the 
trawl  fishery.  The  intended  effect  is  to 
extend  the  fishery  as  long  as  possible 
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throughout  the  remainder  of  the  fisliing 
year. 

DATis:  The  trip  limit  will  be  effective 
0001  hours  Pacific  Standard  Time  (PST), 
November  25. 1985,  until  2400  hours  PST, 
December  31, 1985,  unless  modified, 
superseded,  or  rescinded.  Comments 
will  be  accepted  through  December  16. 
1985. 

ADDRESSES:  Submit  comments  on  these 
actions  to  RoUand  A.  Schmitten. 
Director,  Northwest  Region.  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.  BIN  C15700,  SeatUe.  WA 
98115.  or  E.C.  FuUerton.  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Feny  Street. 
Terminal  Island.  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.A.  Schmitten  at  206-^26-6150,  E.C. 
Fullerton  at  213-548-2575,  or  the  Pacific 
Fishery  Management  Council  at  503- 
221-6352. 

SUPPLEMENTARY  INFORMATION: 

Implementing  regulations  for  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  at  9  663.27(b)(3)  state  that 
when  90  percent  of  the  OY  quota  for 
sablefish  [Anoplopoma  fimbria)  is 
reached,  the  remaining  10  percent  will 
be  divided  equally  between  fixed  and 
trawl  gear.  In  addition,  a  trip  limit  will 
be  imposed  on  trawl  vessels  which 
equals  the  average  percentage  of 
sablefish  in  trawl  landings  that 
contained  that  species  during  the 
current  fishing  year. 

The  best  data  available  on  November 
15, 1985,  indicated  that  12.240  metric 
tons  (mt),  or  90  percent  of  the  13.600  mt 
OY  for  sablefieli,  was  reached  on 
October  21, 1985,  at  which  point  the 
remaining  1,360  mt  is  allocated.  680  mt 
for  trawl  landings  and  680  mt  for  fixed 
gear  landings.  If  either  680-mt  quota  is 
reached,  further  landings  of  sablefish  by 
that  gear  type  will  be  prohibited  until 
the  new  season  starts  January  1, 1986. 
The  best  data  available  indicate  that  554 
mt  (81  percent)  of  the  680-mt  trawl  gear 
quota  and  339  mt  (50  percent)  of  the  680- 
mt  fixed  gear  quota  will  be  taken  by 
November  25, 1985.  If  landing  rates  in 
November  and  December  follow  the 
same  patterns  as  in  1984,  the  fixed  gear 
quota  vdll  not  be  reached  in  1985,  but 
the  trawl  quota  may  be  reached  the  first 
week  in  December  if  trawl  landings  are 
not  slowed  further. 


The  regulation  at  \  663.27(b)(3)  also 
requires  that  when  90  percent  of  the 
sablefish  OY  is  reached,  a  trip  limit  for 
sablefish  be  applied  to  trawl  landings 
which  equals  the  average  percentage  of 
sablefish  landed  by  trawl  gear  in 
landings  which  contained  sablefish.  This 
trip  lindt  is  intended  to  slow  landings  by 
trawl  gear  and  to  reduce  the  chance  of 
reachhig  OY  and  subsequent  closure  of 
the  fishery.  The  best  available 
information  sets  this  trip  limit  for  trawl- 
caught  sablefish  at  13  percent 

Secretarial  Action 

Based  on  the  information  presented  in 
the  preamble,  the  Secretary  therefore 
establishes  quotas  and  trip  limits  as 
specified  in  the  implementing 
regulations  at  S  663.27(b)(3]  as  follows: 

(1)  If  either  fixed  or  trawl  gear  lands 
680  mt  of  sablefish  after  October  21. 
1985,  further  landings  of  sablefish  by 
that  gear  type  will  be  prohibited  until 
January  1. 1986. 

(2)  If  the  13,600-mt  OY  for  sablefish  is 
reached,  further  landings  of  sablefish  by 
all  gear  types  will  be  prohibited  until 
January  1, 1986,  even  if  the  quota  for 
fixed  or  trawl  gear  is  not  reached. 

(3)  No  more  than  13  percent  (by  round 
weight]  of  all  fish  on  board  taken  with 
trawl  gear  and  retained,  or  landed,  per 
vessel  per  fishing  trip  may  be  sablefish. 

(4)  Current  regulations  published  in 
the  Federal  Register  (50  FR  2051,  January 
15, 1985)  remain  in  effect  and  place  a 
maximum  limit  on  landings  of  5,000 
pounds  of  sablefish  smaller  than  22 
inches  (total  length)  per  trip  for  fish 
caught  north  of  Point  Conception. 
California  (34'»^  N.  latitude).  Therefore, 
if  more  than  5,000  pounds  of  sablefish  is 
taken  and  retained  or  landed,  under  the 
13  percent  trip  limit  for  trawl  gear,  no 
more  than  5,000  pounds  may  be  less 
than  22  inches  total  length. 

(5)  The  above  restrictions  apply  to  all 
sablefish  taken  and  retained  in  ocean 
waters  (0-200  nautical  miles)  offshore 
of,  or  landed  in,  Washington,  Oregon, 
and  California,  regardless  of  the  place  of 
taking,  except  that  no  size  limit  applies 
to  sablefish  caught  south  of  Point 
Conception. 

Other  Fisheries 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  |  663.10  also  are  subject  to  these 
restrictions. 


Landings  of  groimdflsh  in  the  pink 
shrimp  and  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
8  663.2a 

ClasdficatioD 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director,  Northwest 
Region  (see  ADDRESSES)  during  business 
hours  until  the  end  of  the  comment 
period. 

These  actions  are  taken  imder  the 
authority  of  8  663.27(b)(3)  and  are  in 
compliance  with  Executive  Order  12291. 
These  actions  are  covered  by  the 
Regulatory  Flexibility  Analysis  prepared 
for  the  authorizing  regulations. 

Section  663.27(b)(3)  of  the  groundfish 
regulations  states  that  the  Secretary  will 
divide  equally  the  remaining  10  percent 
of  the  sablefish  OY  between  fixed  and 
trawl  gear,  and  also  will  impose  a  trip 
limit  on  trawl  landings  so  that  the 
fishery  will  continue  as  long  as  possible 
during  the  fishing  year.  This  is  a 
nondiscretionary  action  on  the  part  of    ' 
the  Secretary  which  received  extensive 
comment  during  the  development  of  the 
first  amendment  of  the  FMP.  Further 
pubUc  comment  is  not  required.  Also 
because  of  the  immediate  need  to  slow 
landings  of  sablefish  and  thus  forestall 
closure  of  the  fishery  which  must  occur 
if  OY  is  reached,  NMFS  finds  that 
advance  notice  and  additional  public 
comment  are  impracticable  and  not  in 
the  public  interest  The  pubUc  was 
advised  at  the  Council's  November  13- 
14, 1985,  meeting  that  these  measures 
were  impending.  PubUc  comments  will 
be  accepted  for  15  days  after  this  notice 
is  pubUshed  in  the  Federal  Register.  The 
Secretary  therefore  finds  good  cause  to 
waive  the  30-day  delayed  effectiveness 
provision  of  8  663.23(c]. 

List  of  SubJecU  in  50  CFR  Part  663 

Fisheries. 
(16  U.S.C  1801 0/569.) 

Dated:  November  25, 1985. 
Carmen  |.  Bloodin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-28477  Filed  11-25-85;  4.-47  pjB.] 
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This  MCtion  of  the  FEDERAL  REGISTER 
comaine  notices  to  the  public  of  the 
proposed  issuance  of  njies  and 

regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  finaJ 
rules. 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

10  CFR  Part  904 

General  Regulations  for  the  Charges 
for  the  Sale  of  Power  From  the 
BouMer  Canyon  Pro|ect 

aoency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Proposed  Rulemaking  and 
Request  for  Comments. 

summary:  In  accordance  with  the 
Boulder  Canyon  I>ro|ect  Act  of  1928  (43 
U.S.C  817  et  acq.)  (Project  Act);  the 
Boulder  Canyon  Project  Adjustment  Act 
of  1940  (43  U.S.C.  618  et  seq.) 
(Adjustment  Act);  the  Department  of 
Energy  Organization  Act  of  1977  (42 
U.S.&  7101  et  seq.)  and  the  Hoover 
Power  Plant  Act  of  1984  (98  Stat.  1333) 
(Hoover  Power  Plant  Act),  the  Western 
Area  Power  Administration  (Western) 
has  developed  these  revised  proposed 
General  Regulations  for  the  Charges  for 
the  Sale  of  Power  from  the  Boulder 
Canyon  Project  (General  Regulations) 
defining  the  methodology  to  be  used  in 
the  computation  of  the  charges  fof  the 
sale  of  power  from  the  Boulder  Canyon 
Project  (Project).  These  revised 
proposed  General  Regulations  will 
supersede  the  "General  Regulations  for 
Lease  of  Power"  dated  April  25. 1930, 
and  the  "General  Regulations  for 
Generation  and  Sale  of  Power  in 
Accordance  with  the  Boulder  Canyon 
Project  Adjustment  Act"  approved  and 
promulgated  on  May  20, 1941  (1941 
General  Regulations),  both  of  which 
shall  terminate  on  May  31. 1987.  These 
revised  proposed  General  Regulations 
shall  serve  as  the  basis  for  computation 
of  all  charges  for  the  sale  of  power  on 
and  after  June  1, 1987,  from  the  Boulder 
Canyon  Project. 

These  revised  proposed  General 
Regulations,  promulgated  pursuant  to 
section  618g  of  the  Adjustment  Act  and 
article  27  of  the  1941  General 
Regulations,  are  necessary  and 


appropriate  for  the  administration  of  the 
Project  in  accordance  with  the  Project 
Act  and  the  Adjustment  Act,  as 
amended. 

Interested  parties  are  invited  to 
submit  comments  concerning  these 
revised  proposed  General  Regulations  to 
Western.  The  final  General  Regulations 
will  be  published  by  the  Secretary  of 
Energy,  acting  by  and  through  the 
Administrator  of  Western,  upon 
completion  of  the  comment  period. 
Western  will  review  and  consider  each 
coounent  prior  to  publishing  the  final 
General  Regulations  for  the  Charges  for 
the  Sale  of  Power  from  the  Boulder 
Canyon  Project  in  the  Federal  Register. 
Also  to  be  included  in  that  Federal 
Register  will  be  responses  to  all  major 
comments,  criticisms,  and  alternatives 
offered  on  the  revised  proposed  General 
Regulations. 

DATES:  Written  comments  concerning 
the  revised  proposed  General 
Regulations  should  be  submitted  on  or 
before  January  6, 1986.  An  opportimity 
will  be  given  all  interested  parties  to 
present  written  or  oral  statements  at  a 
public  comment  fonun  to  be  held  on 
December  19, 1985.  beginning  at  10  a.m. 
AODftESSES:  The  public  comment  forum 
will  be  held  at  the  Plaza  Room, 
Tropicana  Hotel,  Las  Vegas,  Nevada,  on 
the  date  cited  above.  Written  comments 
concerning  the  revised  proposed 
General  Regulations  should  be  sent  to: 
Mr.  Thomas  A.  Hine,  Area  Manager, 
Boulder  City  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  200, 
Boulder  City,  Nevada  89005. 
FOR  FUfTTMER  INFORMATION  CONTACT: 
Mr.  Tom  Carter,  Assistant  Area 
Manager  for  Power  Marketing, 
Boulder  City  Area  Office,  Western 
Area  Power  Administration,  P.O.  Box 
200,  Boulder  City,  NV  89005.  (702)  293- 
8855 
Mr.  Gary  D.  Miller,  Attorney,  Office  of 
the  General  Counsel,  Western  Area 
Power  Administration,  P.O.  Box  3402. 
Golden,  CO  80401.  (303)  231-1531 
SUf>Pl£MENTARY  INFORMATION:  The 
Project  Act  provides  for  the  construction 
of  works  for  the  protection  and 
development  of  the  Colorado  River 
Basin  and  for  other  purposes.  Section 
617d  of  the  Project  Act  addresses  the 
Secretary  of  the  Interior's  authority, 
under  such  regulations  as  he  may 
prescribe,  to  contract  for  the  generation 
and  delivery  of  electrical  energy  based 


upon  charges  that  will  provide  sufficient 
revenue  that  will  cover  all  expenses  of 
operation  and  maintenance,  and 
repayment  with  interest  of  all  amounts 
advanced  firom  the  Department  of  the 
Treasury  for  the  Boulder  Canyon 
Project. 

lie  Adjustment  Act  further  defined 
the  Secretary  of  the  Interior's  authority 
to  promulgate  the  charges  or  the  basis  of 
computation  thereof,  for  electrical 
energy  generated  at  Hoover  Dam.  In 
accordance  with  this  authority  the 
Secretary  of  the  Interior  approved  and 
promulgated  the  1941  General 
Regulations.  The  1941  General 
Regulations  provide  the  basis  for 
computation  of  the  charges  for  electrical 
energy  generated  at  Hoover  Dam 
through  May  31. 1987. 

The  Department  of  Energy 
Organization  Act  of  1977  transferred  the 
responsibility  for  the  power  marketing 
and  transmission  functions  of  the 
Boulder  Canyon  Project  to  Western  fitim 
the  Bureau  of  Reclamation 
(Reclamation).  The  operation, 
maintenance,  and  replacement 
responsibilities  of  the  Project 
powerplant  and  appurtenant  worics 
remained  with  Reclamation.  The  power 
marketing  function  includes  the 
responsibilities  for  promulgating  charges 
for  the  sale  of  power.  The  marketing  of 
power  from  the  Boulder  Canyon  Project 
is  the  responsibiUty  of  Western's 
Boulder  City  Area  Office.  The  marketing 
of  power  from  the  Boulder  Canyon 
Project  beginning  June  1, 1987,  shall  be 
in  accordance  with  the  Conformed 
General  Consolidated  Power  Marketing 
Criteria  or  Regulations  for  Boulder  City 
Area  Projects  published  in  the  Federal 
Register  on  December  28. 1984  (49  PR 
50582).  That  document  conforms  the 
Boulder  City  Area  Office  marketing 
criteria  to  the  Hoover  Power  Plant  Act 

The  Hoover  Power  Plant  Act  amends 
and  is  supplemental  to  the  Project  Act 
and  the  Adjustment  Act  The  Hoover 
Power  Plant  Act  also  sets  forth 
requirements  and  guidelines  for  the 
marketing  and  allocation  of  power  from 
the  Boulder  Canyon  Project  for  the 
period  beginning  June  1, 1987. 

Proposed  General  Regulations  for  the 
Charges  for  the  Sale  of  Power  from  the 
Boulder  Canyon  Project  were  published 
in  the  Federal  Register  on  May  17, 1985 
(50  FR  20732).  The  Federal  Register 
provided  notice  that  comments  on  the 
proposed  General  Regulations  would  be 
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accepted  by  Western  on  or  before  July 
15, 1985.  A  public  information  fonun  on 
the  proposed  General  Regulations  was 
held  on  June  4, 1986.  and  a  public 
conuaent  forum  was  held  on  July  1, 1985. 
At  the  public  comment  forum.  Western 
announced  a  90-day  delay  in  the  poblic 
process  on  the  proposed  General 
Regulations.  The  90-day  delay  was  in 
response  to  a  request  made  by  the 
Colorado  River  Commission  of  Nevada 
(CRCJ  on  behalf  of  the  Boulder  Canyon 
Project  renewal  contractors  and 
-  proposed  Uprating  Program  allottees. 
The  90-day  delay  was  granted  by 
Western  to  allow  those  involved  to 
resolve  their  concern  regarding  Boulder 
Canyon  Project  matters.  Subsequently, 
on  July  26, 1985,  Western  publi^d  in 
the  Fedaral  Register  a  Notice  of  a  Delay 
in  the  Consent  Period  on  the  Proposed 
General  Regulations  for  Charges  for  the 
Sale  of  Power  from  the  Boulder  Canyon 
Project  (SO  FR  30447).  The  notice 
provided  that  the  comment  period  would 
be  extended  until  October  1, 1985. 

Western  received  major  and  oral 
comments  on  the  proposed  General 
Regulations  from  two  entities,  the 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles  (LADWP)  and  the 
Colorado  River  Commission  of  Nevada 
(CRQ.  CRC  submitted  comments  on 
behalf  of  CRC,  Arizona  Power 
Authority,  Metropolitan  Water  District 
of  Southern  California,  and  the  cities  of 
Burbank.  Glendale,  Pasadena,  Anaheim, 
Azusa,  Banning,  Colton,  and  Riverside. 
The  Irrigation  and  Electrical  IKstricts 
Association  of  Arizona  concurred  with 
CRC's  comments.  LADWFs  comments 
were  supported  by  the  Southern 
California  Edison  Company. 

Upon  initial  review  of  the  comments 
received.  Western  determined  that  it 
would  be  in  the  best  interest  of  all 
concerned  to  publish  these  revised 
proposed  General  Regulations  and  allow 
for  additional  comments. 

These  revised  proposed  General 
Regulations  reflect  several  minor 
changes  that  do  not  affect  the  original 
intent  of  the  proposed  General 
Regulations.  Substantive  changes  to  the 
proposed  General  Regulations  are 
described  as  follows: 

(1)  Section  904.4  Definitions:  The 
definitions  for  "Capacity"  and  "Uprating 
Program"  have  been  changed  to  provide 
clearer  definitions.  The  definition  for 
"Renewal  Contractor"  has  been  deleted 
as  the  term  is  no  longer  being  used  in 
the  doctmient. 

(2)  Section  904.6  Revenue 
Requirements:  The  reference  to 
Reclamation  has  been  deleted. 
Paragraphs  (a),  (b),  and  (cK3)  have  been 
rewritten  to  provide  clarity. 


(3)  Section  904.7  Charge  for  Capacity 
and  Firm  Energy:  The  title  has  been 
changed  and  reference  to  {  904.6  has 
been  added. 

(4)  Section  904.8  Base  Chaige:  This 
section  has  been  rewnitten  to  more 
clearly  define  determination  of  the  Base 
Charge.  The  percentage  split  between 
capacity  and  energy  has  been  added. 
The  previously  published  if  904.10  and 
904.12  have  been  meiged  into  this 
section. 

(5)  Section  904.9  Lower  Basin 
Development  Fund  Contribution  Charge: 
This  section  has  been  rewritten  to 
define  that  charge  will  be  on  energy 
only.  The  previously  published  {  904.11 
has  been  rewritten  and  merged  into  this 
section. 

(6)  Previously  published  fi  904.13 
Adjustment  of  Lower  Basin 
Development  Fund  Contribution  Charge: 
The  previously  pubUahed  nec&an  has 
been  deleted  because  the  charge  has 
been  permanentiy  set  under  1 904& 

(7)  Section  904.10  Excess  Capacity: 
This  section  has  been  added  to  clarify 
use  of  excess  capacity,  if  available. 

(8)  Section  904.11  Excess  Energy:  This 
section  has  been  rewritten  to  include  the 
allocation  methodology  of  third  priority 
excess  energy  within  California. 

(9)  Section  904.12  Capacity 
Reductions:  This  section  has  been  added 
to  define  the  methodology  to  be  used  to 
determine  each  contractor's  share  of  a 
capacity  reduction. 

(10)  Previously  published  {  904.15 
through  S  904.19:  These  sections  have 
been  renumbered  to  fi  904.13  ttutrag^ 
S  904.17. 

(11)  Section  904.13  Payments  to 
Contractors:  lUs  section  has  been 
rewritten  to  clarify  repayment  of  costs. 

(12)  Section  904.16  Disputes:  All 
references  to  Reclamation  have  been 
deleted. 

Executive  Order  12291 

Under  the  provisions  of  section  3  of 
Executive  Order  12291,  dated  February 
17, 1981,  a  Regulatory  impact  Analysis 
must  be  made  prior  to  the  publication  of 
a  major  rule,  llie  revised  proposed 
General  Regulations  are  of  a  technical 
nature  and  are  considered  to  be  a 
nonmajor  rule  within  the  m«an<ng  of  ihe 
Executive  order.  Western  has  an 
exemption  from  sections  3,  4,  and  7  of 
Executive  Order  12291;  accordingly,  no 
clearance  of  these  proposed  regidations 
by  the  Office  of  Management  wd 
Budget  (OMB)  is  required. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  each 
agency,  when  required  to  publish  a 
general  notice  of  proi>osed  rule,  shall 


prepare  for  public  comment,  an  initial 
regiilatory  flexibility  analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  Pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980,  the  Secretary  of  Eneii^,  acting 
by  and  through  the  Administrator  of 
Western,  hereby  certifies  that  the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Paperwoik  RMiuclkMi  Act  of  19N 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520)  requires  tiiat 
certain  information  collection 
requirements  be  approved  by  the  OMB 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  final  nde  on 
the  Paperwork  Burdens  on  the  Public  (48 
PR  13066)  dated  March  31, 1983.  Ample 
opportimity  is  provided  in  the  proposed 
rule  for  the  interested  public  to 
participate  in  the  development  of  the 
General  Regulations.  Nevertheless,  this 
is  at  their  sole  election.  There  is  no 
requirement  that  members  of  the  public 
participating  in  the  development  of  the 
General  Regulations  supply  information 
about  themselves  to  the  Government.  It 
follows  that  the  revised  proposed 
General  Regulations  are  exempt  from 
the  Paperwork  Reduction  Act 

National  Environneiital  Pobcy  Act 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1960  and 
Department  of  Eneigy  regulations 
published  in  the  Federal  Register  on 
February  23, 1982  (47  FR  7976).  as 
amended.  Western  evaluated  the 
potential  for  environmental  iii^>act  of 
the  Boulder  City  General  Consolidated 
Power  Marketing  Criteria  or  Regulations 
for  the  Boulder  City  Area  Projects 
(Environmental  Amassment  No.  DOE 
EA-0204).  On  May  2. 1983,  the 
Department  of  Eneigy  executed  a 
Finding  of  No  Significant  Impact  for  that 
proposal.  Part  of  the  original 
Consolidated  Marketing  Plan  was  a 
reference  to  the  rate  formula  and 
application  criteria  that  are  now 
developed  and  proposed  in  this  notice. 
At  the  time  of  the  Criteria  EA.  the 
formula  and  its  apptication  were 
determined  to  not,  either  by  theraaehres 
or  cumulatively,  have  a  significant 
impact.  Now  that  these  General 
R^ulations  are  better  defined.  Western 
will  make  an  environmental 
determination  of  their  possible  impacts 
prior  to  their  final  implementation. 

list  of  Subjects  in  10  CFR  Part  904 

Electric  power  rates. 
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Issued  at  Golden.  Colorado,  November  18. 
19eS. 

Wimam  H.  CUsett. 

Administrator. 

It  is  proposed  to  amend  title  10  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  904  to  Subchapter  A  to  read  as 
follows: 

PART  904-GENERAL  REGULATIONS 
FOR  THE  CHARGES  FOR  THE  SALE 
OF  POWER  FROM  THE  BOULDER 
CANYON  PROJECT 

Subchspff  A— yowr  MwfceUng 

904.1  Autliorities. 

904.2  Purpose. 

904.3  Scope. 

904.4  Definitions. 

904.5  Power  generation  and  mariceting 
responsibilities. 

904.6  Revenue  requirements. 

904.7  Charge  for  capacity  and  firm  enei^. 

904.8  Base  charge. 

904.9  lowet  Basin  Development  Fund 
Contribution  Charge. 

904.10  Excess  capacity. 

904.11  Excess  energy. 

904.12  Capacity  reductions. 

904.13  Payments  to  contractors. 

904.14  Payments  to  States  and  transfers 
from  the  Colorado  River  Dam  Fund. 

904.15  Repayment  periods. 

904.16  Disputes. 

904.17  Future  regulations. 

Authority:  43  UAC  617  et  aeq.y,  43  U.S.C 
eiBelaeg:42  U.S.C  7101  et  seq.;  43  U.S.C  620 
et  aeq:  43.  U5.C  1501  et  seq;  98  Stat  1333. 

§904.1    AutttoritiM. 

The  Secretary  of  Energy,  acting  by 
and  through  the  Administrator,  is 
authorized  and  directed  to  promulgate 
charges  for  the  power  generated  at  the 
Boulder  Canyon  Project  powerplant  and 
also  to  promulgate  general  regulations 
as  the  Secretary  finds  necessary  and 
appropriate  in  accordance  with  the 
power  marketing  authorities  in  The 
Reclamation  Act  of  1902  (32  Stat.  388) 
and  all  acts  amendatory  thereof  and 
supplementary  thereto,  and  the 
Department  of  Energy  Organization  Act 
of  1977  (42  U.S.C.  7101  et  seq.). 

§904.2    Purpos*. 

In  acordance  with  the  Boulder  Canyon 
Project  Act  of  1928  (43  U.S.C.  617  et 
seq.],  as  amended  and  supplemented 
(Project  Act);  the  Boulder  Canyon 
Project  Adjustment  Act  of  1940  (43 
U.S.C.  618  et  seq.),  as  amended  and 
supplemented  (Adjustment  Act);  the 
Department  of  Energy  Organization  Act 
of  1977  (42  U.S.C.  7101  et  seq.);  and  the 
Hoover  Power  Plant  Act  of  1984  (98  Stat. 
1333)  (Hoover  Power  Plant  Act);  the 
Western  Area  Power  Administration 
(Western)  promulgates  these  General 
Regulations  for  the  Ch'trges  for  the  Sale 


of  Power  from  the  Boulder  Canyon 
Project  (General  Regulations)  defining 
the  methodology  to  be  used  in  the 
computation  of  the  charges  for  the  sale 
of  power  from  the  Boulder  Canyon 
Project  (Project).  These  General 
Regulations  shall  supersede  the 
"General  Regulations  for  Generation 
and  Sale  of  Power  in  Accordance  with 
the  Boulder  Canyon  Project  Adjustment 
Act"  (1941  General  Regulations) 
approved  and  promulgated  on  May  20, 
1941,  and  the  "General  Regulations  for 
Lease  of  Power"  dated  April  25. 1930, 
both  of  which  shall  terminate  on  May 
31. 1987.  These  General  Regulations 
shall  serve  as  the  basis  for  computation 
of  all  charges  for  the  sale  of  power  on 
and  after  June  1. 1987,  bom  the  Boulder 
Canyon  Project 

§9044    Scop*. 

These  General  Regulations  are 
effective  June  1. 1987,  and  shall  apply  to 
the  charges  applicable  to  any  sale  of 
power  from  the  Boulder  Canyon  Project 
after  May  31, 1987.  "The  General 
Regulations  for  Generation  and  Sale  of 
Power  in  Accordance  with  the  Boulder 
Canyon  Project  Adjustinent  Act"  dated 
May  20, 1941,  and  the  "General 
Regulations  for  Lease  of  Power"  dated 
April  25, 1930,  are  hereby  repealed  as  of 
June  1. 1987. 

§904.4    Definitions. 

The  following  terms  wherever  used 
herein  shall  have  the  following 
meanings: 

"Additions  and  Betterments"  shall 
mean  such  additions  and  betterments 
constructed  or  acquired  which  enhance 
or  improve  the  Project  and  do  more  than 
restore  the  Project  to  a  former  good 
operating  condition. 

"Capacity"  shall  mean  the  contingent 
capacity  which  is  allocated  from  the 
Project,  subject  to  water  availability  for 
generation  or  forced  or  planned  outages 
that  affect  powerplant  capabiUty. 

"Central  Arizona  Project"  shall  mean 
those  works  as  described  in  section 
1521(a)  of  the  Colorado  River  Bashi 
Project  Act  of  1968  (43  U.S.C.  1501  et 
seq.). 

"Contract"  shall  mean  any  contract 
for  the  sale  of  Boulder  Canyon  Project 
power  after  May  31. 1987.  between 
Western  and  any  contractor. 

"Contractor"  shall  mean  any  entity 
which  has  a  fully  executed  contract  for 
the  purchase  of  power. 

"Firm  Energy"  shall  mean  energy 
obligated  from  the  Project  pursuant  to 
section  105(a)(1)(A)  and  section 
105(a)(1)(B)  of  the  Hoover  Power  Plant 
Act. 

"Ovemms"  shall  mean  the  use  of 
capacity  or  energy  in  amounts  greater 


than  Western's  contract  delivery 
obligation  in  effect  for  each  type  of 
service  provided  for  in  the  Contract 
except  with  the  approval  of  Western. 

"Project"  or  "Boulder  Canyon  Project" 
shaU  mean  all  works  authorized  by  the 
Boulder  Canyon  Project  Act.  the  Boulder 
Canyon  Project  Adjustment  Act.  and  the 
Hoover  Power  Plant  Act,  to  be 
constructed  and  owned  by  the  United 
States,  and  any  future  authorized 
additions,  but  exclusive  of  the  main 
canal  and  appurtenances  mentioned 
therein,  now  known  as  the  All-Amerlcan 
Canal. 

"Replacements"  shall  mean  such 
replacements  as  determined  by  the 
United  States  to  be  necessary  to  keep 
the  project  in  good  operating  condition, 
but  shall  not  include  (except  where  used 
in  conjunction  with  the  word 
"emergency"  or  the  phrase  "however 
necessitated")  replacements  made 
necessary  by  any  act  of  God.  or  of  the 
public  enemy,  or  by  any  major 
catastrophe. 

"Uprating  Program"  shall  mean  the 
Program  authorized  by  section  101(a)  of 
the  Hoover  Power  Plant  Act  for 
increasing  the  generating  capacity  of  the 
original  Hoover  Powerplant,  and 
generally  described  in  the  report  of  the 
Department  of  the  Interior,  Bureau  of 
Reclamation,  entitied  "Uprating 
Program,  Hoover  Power  Plant.  Special 
Report."  Issued  in  May  1960  and 
supplemented  on  January  9, 1985. 

§  904.5    Power  Generation  and  Mariceting 
Responsibilities. 

(a)  Power  generation  and  associated 
operation,  maintenance,  and 
replacement  of  facilities  and  equipment 
shall  be  the  responsibility  of  the 
Department  of  the  Interior,  Bureau  of 
Reclamation  (Reclamation). 

(b)  Power  generated  for  sale  from  the 
Project  will  be  marketed  by  Western 
under  terms  of  the  "Conformed  General 
Consohdated  Power  Marketing  Criteria 
or  Regulations  for  Boulder  City  Area 
Projects"  (Boulder  City  Area  Marketing 
Criteria)  published  in  the  Federal 
Register  on  December  28, 1984  (49  FR 
50582).  Western  shall  allocate  the  power 
from  the  Project  in  accordance  with 
section  105(a)(1)  of  the  Hoover  Power 
Plant  Act. 

(c)  Procedures  for  the  scheduling  and 
delivery  of  power  shall  be  provided  for 
in  the  Contract  between  the  Contractor 
and  Western. 

§  904.6    Revenue  requirements. 

(a)  Western  shall  collect  all  electric 
service  revenues  ftt)m  the  Project  in 
accordance  with  statutes  and 
regulations  and  deposit  such  revenue 
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into  th«  Colorado  River  Dam  Fond.  The 
revenue  requirements  of  the  Project 
shall  be  collected  through  a  charge  for 
power  that  shall  yield  8u£Gcient 
revenses,  together  with  other  net 
revenues  from  the  Project,  to  recover  all 
costs  associated  with  the  Project 

(b]  The  charge  shall  provide  sufficient 
revenue  to  recover  the  following 
categories  of  costs: 

(1)  Annual  operation  «d  maintenance; 

(2)  Annual  interest  on  unpaid  investments 
in  accordance  with  appropriate  statutory 
authorities; 

(3]  Investment  costs  within  the  period 
specified  in  S  904.15; 
(♦)^  Replacements; 

(5)  Additions  and  l>ettennents;  and 

(6)  Any  other  financial  obligations  of  the 
Project  imposed  in  accordance  %vith  law. 

(c)  The  charge  shall  specifically 
provide  revenue  for  statutory 
requirements  relating  to  the  Boulder 
Canyon  Project  as  follows: 

(1)  The  payment  of  $300,000  annually 
for  each  of  the  States  of  Arizona  and 
Nevada  provided  for  in  section  618a(c) 
of  the  Adjustment  Act  and  section 
1543(c)(2)  of  the  Colorado  River  Basin 
Project  Act  (43  U.S.C.  1501  et  seq.) 
(Basin  Act),  as  amended  or 
supplemented. 

(2)  Repayment  of  the  cost  with 
interest  of  the  visitor  facilities  pursuant 
to  section  106  of  the  Hoover  Power  Plant 

-Act 

(3)  Repayment  of  funds,  and  all 
reasonable  costs  incurred  in  obtaining 
such  funds  advanced  by  non-Federal 
contractors  to  the  Secretary  of  the 
Interior  for  the  Uprating  Program. 

(4)  Repayment  to  the  Treasury,  of  the 
first  $25,000,000  of  advances  made  to  the 
Colorado  River  Dam  Fund  deemed  to  be 
allocated  to  flood  control  by  section 
617a  of  the  Project  Act  as  provided  by 
section  8iaf  of  the  Adjustment  Act.  Such 
deferred  advance  payment  shall  be 
repaid  with  interest  at  a  3  percent 
interest  rate,  compotmded  annually, 
over  a  50-year  period  beginning  June  1, 
1987. 

(5)  Repayment  to  the  Treasury,  of  the 
advances  to  the  Colorado  River  Dam 
Fund  for  the  Project  made  prior  to  May 
31, 1987,  that  were  deferred  because  of  a 
deficiency  in  firm  energy  generation  due 
to  a  shortage  of  available  water,  as 
provided  for  in  article  14(a)  of  the  1941 
General  Regulations  and  section  8  of  the 
Boulder  City  Act  of  1958  (72  Stat.  1726) 
(Boulder  City  Act).  Such  deferred 
principal  payment  shall  be  repaid  with 
interest  at  a  3  percent  interest  rate, 
compounded  annually,  over  the  Contract 
period  beginning  June  1, 1987,  and 
ending  September  30,  2017.  The  amount 
of  such  deferred  principal  payment  to  be 
repaid  shall  be  the  amount  shown  on  the 


books  of  accoimts  of  Reclamation  as  of 
May  31, 1987. 

(d)  The  charge  will  also  provide  for 
surplus  revenue  for  contribution  to  the 
Lower  Colorado  River  Basin 
Development  Fund  pursuant  to  section 
1543(c)(2}  of  the  Basin  Act  as  amended 
by  section  102(c)  of  the  Hoover  Power 
Plant  Act  to  provide  revenue  for  (he 
purposes  of  sections  1543(f)  and  1543(g) 
of  the  Basin  Act. 

(e)  All  annual  costs  will  be  calculated 
based  on  a  Federal  fiscal  year.  To 
accommodate  the  transition  from  the 
pre-1987  operating  year  of  June  1  to  May 
31,  there  will  be  a  4-month  transition 
period  begiiming  June  1, 1987,  and 
ending  September  30, 1987. 

§904.7    Charge  for  capaetty  and  flrm 
wwrgy. 

The  charge  for  Capacity  and  Firm 
Energy  from  the  Project  shall  be 
composed  of  two  separate  charges;  a 
charge  to  provide  revenue  for  the  basic 
revenue  requirements  identified  in 
S  904.6.  paragraphs  (b)  and  (c),  of  these 
regulations  (Base  Charge)  and  a  charge 
to  provide  the  surplus  revenue  for  the 
Lower  Colorado  River  Basin 
Development  Fimd  contribution 
identified  in  S  904.6,  paragraph  (d),  of 
these  regulations  (Lower  Basin 
Development  Fund  Contribution). 

§  904 J    Bas«  charge. 

(a)(1)  Hie  Base  Charge  shall  be 
developed  by  the  Admhiistrator  of 
Western  and  promulgated  in  accordance 
with  appropriate  Department  of  Energy 
regulations.  The  Base  Charge  shall  be 
composed  of  a  capacity  component  and 
an  energy  component 

(2)  The  capacity  component  of  the 
Base  Charge  shall  be  determined  by  (i) 
multiplying  the  revenue  requirement 
developed  pursuant  to  i  904.6  of  these 
regulations  by  45  percent  and  (ii) 
dividing  the  results  of  that  multiplication 
by  the  total  kilowatts  allocated. 

(3)  The  energy  component  of  the  Base 
Charge  shall  be  determined  by  (i) 
multiplying  the  revenue  requirement 
developed  pursuant  to  S  904.6  of  these 
regulations  by  55  percent  and  (ii) 
dividing  the  results  of  that  multiplication 
by  the  total  firm  kilowatthours 
allocated. 

(bj  The  capacity  component  of  the 
Base  Charge  shall  be  a  dollar  per 
kilowatt  amount  to  be  applied  to  the 
annual  contract  rate  of  delivery  to  the 
Contractor.  The  capacity  component 
shall  be  applied  whether  capacity  is 
available  or  not.  The  energy  component 
of  the  Base  Charge  shall  be  a  mills  per 
kilowatthour  amount  to  be  applied  to 
each  kilowatthour,  either  scheduled  or 
metered,  as  provided  for  by  Contract. 


Application  of  the  Base  Charge  to 
capacity  and  energy  ovemms  will  be 
provided  for  by  Contract  Hie  capacity 
component  and  the  energy  component  of 
the  Base  Charge  shall  be  applied  on  a 
monthly  basis  for  each  Contractor. 

(c)  The  Base  Charge  shall  be  reviewed 
annually.  The  Base  Charge  shall  be 
adjusted  eidier  upward  or  downward, 
when  necessary  and  administratively 
feasible,  to  assure  sufficient  revenue  to 
effect  payment  of  costs  and  all  odier 
financial  obligations  associated  with  the 
Project.  The  Administrator  of  Western 
will  provide  all  contractors  an 
opportunity  to  comment  on  any 
proposed  adjustment  to  the  Base  Charge 
for  power  pursuant  to  the  Department  of 
Energy's  power  rate  adjustment 
procedures  then  in  effect 


§904.9 
Contrtbutien  Charge. 

(a)  The  Lower  Basin  Development 
Fund  Contribution  Chaige  will  be 
developed  by  the  Administrator  of 
Western  on  the  basis  that  the 
equivalency  of  4Vi  mills  and  2%  miUs 
per  kilowatthour  required  to  be  included 
in  the  rates  charged  to  purchasers 
pursuant  to  section  1543(c)(2)  of  the 
Basin  Act  as  amended  by  section  102(c) 
of  the  Hoover  Power  Plant  Act  shall  be 
collected  from  the  energy  sales  of  the 
Project 

(b)  The  Lower  Basin  Development 
Fund  Contribution  Charge  shall  be 
applied  to  each  kilowatthour,  either 
scheduled  or  metered,  as  provided  fot 
by  Contract.  A  4V^  mill  charge  shall  be 
applied  to  each  kilowatthour  purchased 
by  an  Arizona  Contractor,  and  a  2^  mill 
charge  shall  be  appUed  to  each 
kilowatthour  purchased  by  a  California 
and  Nevada  Contractor  until  the  end  of 
repayment  period  of  the  Central  Arizona 
Project  After  the  end  of  the  repayment 
period  of  the  Central  Arizona  Project  a 
2^  mill  charge  shall  be  appUed  to  each 
kilowatthour  purchased  by  all 
Contractors.  The  Lower  Basin 
Development  Fund  Contribution  Charge 
shall  be  applied  to  energy  ovemms.  I^e 
Lower  Basin  Development  Fund 
Contribution  Charge  shall  be  applied  on 
a  monthly  basis. 

§904.10    ExcM*  eapaeny. 

(a)  To  the  extent  that  capacity  in 
excess  of  the  amount  allocated  is 
available  and  is  not  cequired  by 
Western  to  integrate  the  operation  of  the 
Federal  system  or  for  other  Federal 
Project  activities  as  determined  by  the 
United  States,  such  excess  capacity 
shall  be  offered  to  the  Boulder  Canyon 
Project  Contractors  on  a  pro-rata  basis 
based  on  the  ratio  of  each  Contractor's 
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capacity  allocation  to  the  total  capacity 
allocation. 

(b)  If  excess  capacity  or  other 
facilities  or  services  of  the  Boulder  • 
Canyon  Project  are  used  in  such  a 
manner  as  to  confer  a  benefit  upon  other 
Federal  projects,  a  charge,  equal  to  the 
benefit  conferred,  will  be  credited  to  the 
Boulder  Canyon  Project.  If  a  benefit  is 
conferred  by  another  Federal  Project 
upon  the  Boulder  Canyon  Project  a 
charge  shall  be  assessed  against  the 
Boulder  Canyon  Project.  Such  benefits 
and  their  value  shall  be  determined  by 
the  United  States. 

9904.11    Excess  energy. 

(a)  Excess  energy  shall  be  offered  to 
the  Boulder  Canyon  Project  contractors 
when  available,  as  determined  by  the 
United  States,  in  accordance  with  the 
priority  entitlement  of  section 
105(a)(1)(C)  of  the  Hoover  Power  Plant 
Act.  After  the  annual  first  and  second 
priority  entitlement  to  excess  energy  has 
been  obligated  for  delivery.  Western 
will  offer  one-third  of  the  third  priority 
excess  energy  to  Arizona,  one-third  to 
Nevada,  and  one-third  to  the  California 
Contractors. 

(b)  Western  will  offer  third  priority 
excess  energy  to  the  California 
Contractors  based  on  the  following 
formula: 

One-half  times  the  quantity  of  A  divided  by 
B  plus  C  divided  by  D[V4(A/B+C/D);  where: 

A  is  equal  to  the  Contractor's  allocated 
Capacity; 

B  is  equal  to  the  Total  CaUfomia  allocated 
Capacity; 

C  is  equal  to  the  Contractor's  allocated 
Finn  Energy;  and 

D  is  equal  to  the  California  allocated  Firm 
Elnergy. 

(c)  If  a  California  Contractor  refuses 
any  third  priority  excess  energy,  such 
excess  energy  will  be  offered  to  the 
other  California  Contractors  using  the 
fonnula  defined  in  paragraph  (b)  of  this 
section  except  as  follows: 

B  is  equal  to  the  total  Califoi.iia  allocation 
Capacity  reduced  by  the  refusing 
Contractor's  Capacity;  and 

D  is  equal  to  the  total  California  allocated 
Finn  Energy  reduced  by  tiie  refusing 
Contractor's  Firm  Energy. 

(d)  The  charge  for  first  and  second 
priority  entitlement  of  excess  energy 
shall  be  the  charge  for  Boulder  Canyon 
Project  Firm  Energy  existing  at  the  time 
the  excess  energy  is  delivered  to  the 
contactor. 

(e)  The  charge  for  third  priority 
entitlement  of  excess  energy  shall  be 
developed  by  the  Administrator  of 
Western  in  accordance  with  applicable 
procedures  for  short-term  power  sales. 


(f)  The  charge  for  all  excess  energy 
shall  include  the  Lower  Basin 
Development  Fimd  Contribution  Charge. 

$904.12    CapecHy reductioos. 

(a)  Temporary  Capacity  reductions 
shall  be  shared  proportionately  by  all 
contractors  in  accordance  with  the 
Conformed  Marketing  Criteria. 

(b)  Each  Contractor's  share  of  the 
temporarily  reduced  capacity  shall  be 
determined  by  use  of  the  formula: 

CC  is  equal  to  A  times  the  quantity  rC 
divided  by  mC;  where: 

CC  is  equal  to  the  Contractor's  share  of  the 
temporarily  reduced  capacity; 

A  is  equal  to  the  contractor's  allocated 
capacity  as  it  exists  at  the  time  of  the 
temporarily  reduced  Capacity:  the  allocated 
Capacity  shall  include  the  allocations  made 
under  section  105(a)(1)(A)  and  the  allocations 
as  they  may  be  revised,  made  under  section 
105(a)(1)(B)  of  the  Hoover  Power  Plant  Act; 

rC  is  equal  to  the  temporarily  reduced 
Capacity,  as  determined  by  the  United  States; 
and 

mC  is  equal  to  the  maximum  Capacity,  as 
determined  by  the  United  States;  prior  to 
completion  of  the  Uprating  Program,  the 
maximum  Capacity  shall  be  deemed  to  be 
1,951  thousand  kilowatts:  upon  subsantial 
completion  of  the  Uprating  Program,  as 
determined  by  the  Secretary  of  tlie  Interior, 
or  in  the  event  that  the  Uprating  Program  will 
not  be  completed,  as  determined  by  the 
Secretary  of  the  Interior,  the  maximum 
Capacity  will  be  determined  by  the  United 
States. 

§904.13    Payments  to  contractof*. 

(a)  Funds  advanced  to  the  Secretary 
of  the  Interior  for  the  Uprating  Program 
and  costs  reasonably  incurred  by  the 
Contractor  in  advancing  such  fimds,  as 
approved  by  the  United  States,  shall  be 
returned  to  the  Contractor  advancing 
the  funds  during  the  contract  period 
through  credits  on  that  Contractor's 
monthly  power  bills.  Monthly  credits 
will  be  developed  pursuant  to  terms  and 
conditions  agreed  to  by  contract  or 
agreement. 

(b)  All  other  obligations  of  the  United 
States  to  return  funds  to  a  Contractor 
shall  be  repaid  to  such  Contractor 
through  credits  on  power  bills,  with  or 
without  interest,  pursuant  to  terms  and 
conditions  agreed  by  the  contract  or 
agreement. 

§904.14    Payments  to  States  and  transfers 
from  ttie  Colorado  River  Dam  Fund. 

(a)  All  receipts  from  the  Project  shall 
be  paid  into  the  Colorado  River  Dam 
Fund  and  shall  be  available  for  payment 
of  all  costs  associated  with  the  Project. 

(b)  Annual  payments  as  provided  for 
in  section  618a  of  the  Adjustment  Act 
and  section  1523(c)(2)  of  the  Basin  Act 
for  the  States  of  Arizona  and  Nevada 
shall  be  made  from  revenues  received  in 
the  Colorado  River  Dam  Fund  as  long  as 


revenues  accrue  from  the  operation  of 
the  Project. 

(c]  Transfer  will  be  made  to  the  Lower 
Colorado  River  Basin  Development 
Fund  established  by  title  IV  of  the  Basin 
Act  of  surplus  revenues  accrued  as  a 
result  of  application 'of  the  provisions  of 
section  1543(c)(2)  of  the  Basin  Act  as 
amended  by  section  102(c)  of  the  Hoover 
Power  Plant  Act  on  and  after  June  1, 
1987.  ^ 

§904.18    Repayment  periods. 

(a)  Investment  Prior  to  June  1, 1937. 
The  repayment  period  for  advances  to 
the  Colorado  River  Dam  Fund  for  the 
Project  made  prior  to  June  1, 1937,  to  be 
paid  within  the  50-year  period  ending 
May  31, 1987.  that  were  deferred 
pursuant  to  section  618f  of  the 
Adjustment  Act  article  14(a)  of  the  1941 
General  Regulations,  and  section  8  of 
the  Boulder  City  Act  shall  be  as  follows: 

(1)  The  repayment  period  for  the 
payment  to  the  Treasury  of  the  first 
$25,000,000  of  advances  made  to  the 
Colorado  River  Dam  Fund  deemed  to  be 
allocated  to  flood  control  by  section 
617a(b)  of  the  Project  Act  and  deferred 
by  section  618(f)  of  the  Adjustment  Act 
shall  be  the  50-year  period  begiiming 
Jime  1, 1987. 

(2)  The  repayment  period  for  the 
payment  to  the  Treasury  of  the 
advances  to  the  Colorado  River  Dam 
Fund  for  the  Project  payable  prior  to 
May  31, 1987,  and  deferred  pursuant  to 
article  14(a)  of  the  1941  General 
Regulations  and  section  8  of  the  Boulder 
City  Act  shall  be  repaid  within  the 
power  contract  period  provided  in  the 
Hoover  Power  Plant  Act  begiiming  June 
1, 1987,  and  ending- September  30.  2017. 
Such  repayment  period  shall  be  based 
on  a  50-year  repayment  period 
begiiming  June  1, 1937,  adjusted  for  the 
period  the  initial  payment  was  deferred. 

(b)  Investment  on  or  After  June  1, 
1937,  and  Prior  to  June  1, 1987.  (1)  The 
repayment  period  for  advances  to  the 
Colorado  River  Dam  Fund  for  the 
Project  made  on  or  after  June  1. 1937, 
and  prior  to  June  1, 1987,  shall  be  the  50- 
year  period  beginning  June  1, 
immediately  following  the  year  of 
operation  in  which  the  funds  were 
advanced. 

(2)  Except  as  provided  in  the  Hoover 
Power  Plant  Act,  the  repayment  period 
for  advances  made  to  the  Colorado 
River  Dam  Fund  from  funds  advanced  to 
the  Secretary  of  the  Interior  by  Non- 
Federal  entities  for  the  Uprating 
Program  and  associated  woric  shall  be 
within  the  period  commencing  with  the 
first  day  of  the  month  following 
completion  of  each  segment  of  the 
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Uprating  Program  and  ending  September 
30,2017. 

(c)  Investment  on  or  After  June  1, 1987. 
(1)  The  repayment  period  for 
investments  made  on  or  after  June  1, 
1987,  shall  be  a  50-year  period  beginning 
with  the  first  day  of  the  fiscal  year 
following  the  fiscal  year  the  investment 
goes  into  service. 

(2)  Except  as  provided  in  the  Hoover 
Power  Plant  Act.  the  repayment  period 
for  the  visitor  facilities  authorized  by 
section  101(a)  of  the  Hoover  Power  Mant 
Act  shall  be  the  50-year  period 
beginning  June  1, 1987,  or  when 
substantially  completed,  as  determined 
by  the  Secretary  of  the  Interior,  if  later. 

§904.1$    DtoputM. 

(a)  Any  disputes  or  disagreements  as 
to  interpretation  or  performance  of  the 
provisions  of  these  regulations  shall  first 
be  presented  to  and  decided  by  the 
Secretary  of  Energy  acting  by  and 
through  the  Administrator  of  Western. 
The  decision  of  the  Administrator  shall 
be  final  and  binding  unless  a  written 
request  for  arbitration  is  received  by  the 
Administrator  within  30  days  from  the 
date  of  receipt  of  the  notice  of  decision, 
or  the  disputing  party  files  a  claim  in  the 
proper  Federal  District  Court  within  1 
year  of  receipt  of  the  notice  of  decision. 
The  Administrator  shall  have  90  days 
from  the  date  of  receipt  of  the  request 
for  arbitration  to  either  concur  in  or 
deny  the  request  for  arbitration  in 
writing.  Failure  by  the  Administrator  to 
take  any  action  within  the  90  days  shall 
be  deemed  a  denial  of  the  request  for 
arbitration.  In  the  event  of  a  denial  of  a 
request  for  arbitration,  the  disputing 
party's  remedy  lies  with  the  appropriate 
Federal  District  Court. 

(b)  When  a  timely  request  for 
arbitration  is  received  and  the 
Administrator  concurs  in  writing  with 
the  request,  the  disputing  party  and  the 
Administrator  shall  each  name  one 
arbitrator  to  the  panel  of  arbitrators 
within  30  days  who  will  decide  the 
dispute.  In  the  event  there  are  more  than 
one  disputing  party  in  addition  to  the 
Administator,  the  disputing  parties  shall 
collectively  name  one  arbitrator  to  the 
panel  of  arbitrators.  In  addition,  the 
Administrator  shall  make  a  request  in 
writing  to  the  appropriate  Federal 
District  Court  that  a  third  arbitrator  be 
named  to  the  panel  of  arbitrators  by  the 
Chief  Judge  of  the  Federal  District  Court 
which  would  have  exercised  jurisdiction 
over  the  dispute  but  for  the  mutually 
agreed  to  arbitration  process.  This 
arbitrator  shall  act  as  chairperson  of  the 
panel  of  arbitrators.  The  panel  of 
arbitrators  shall  render  a  final  decision 
in  this  dispute  within  60  days  of  the  date 
of  the  naming  of  the  arbitrator  by  the 


Chief  Jodge  of  the  appropriate  Federal 
District  Court.  A  decison  by  any  two  of 
the  three  arbitrators  named  to  the  panel 
shall  be  final  and  binding  on  all  parties 
involved  in  the  dispute.  Pending  a  final 
decision  by  the  panel  of  arbitrators,  the 
Administrator's  prior  decision  shall  be 
binding  upon  the  parties. 

§904.17    Future  rsgulatlons. 

Western  may  from  time  to  time 
promulgate  such  additional  or 
amendatory  regulations  as  deemed 
necessary  for  the  administration  of  the 
Project  in  accordance  with  applicable 
law. 

[PR  Doc.  85-28348  Filed  11-26-85:  l(h20  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Buslneea  Size  Standarda; 
Engineering,  Architectural,  and 
Surveying  Servicee 

aqency:  Small  Business  Administration. 
ACTKHC  Notice  of  extension  of  comment 
period  on  proposed  rule. 

summary:  On  September  16, 1985,  SBA 
published  in  the  Federal  Register  a 
proposed  rule  regarding  small  business 
size  standards  for  engineering, 
architectural  and  survey  services  [see  50 
FR  37539].  That  publication  provided 
that  comments  on  the  proposed  rule 
would  be  accepted  through  November 
15, 1085.  This  notice  extends  the 
comment  period  pertaining  to  the 
proposed  rule  for  an  additional  31  days 
in  order  to  provide  more  time  for  public 
comment 

DATE  Comments  on  the  above- 
referenced  proposed  rule  must  be 
received  by  December  16, 1985,  and 
shoidd  contain  the  reasons  for  the 
commentator's  position  as  well  as 
clearly  identify  the  commentator  and 
any  organization  that  employs  him  or 
her. 

ADDRESS:  Written  comments,  in 
duplicate,  should  be  submitted  to 
Andrew  A.  Canellas,  Director,  Size 
Standards  Staff,  Small  Business 
Administration,  1441  L  Street,  NW., 
Room  500.  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  S.  Salenger,  Size  Stcmdards 
Staff,  (202)  853-6373. 
SUPPLEMENTARY  INFORMATION:  In  order 
to  provide  more  time  for  public  comment 
on  the  above-referenced  proposed  rule, 
SBA  is  hereby  extending  the  comment 
period  relative  to  the  proposal  for  an 
additional  31  days.  The  public  is 


encouraged  to  supply  comments  in 
writing  to  the  address  indicates  above 
so  that  a  complete  record  on  this 
proposed  rule  can  be  established. 

Dated  November  21, 1985. 

JamM  C  Sanden, 

Administrator. 

[FR  Doc.  86-28434  Filed  11-27-86: 8:45  am] 
MLUNa  coot  SMS-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admintetratlon 

14  CFR  Part  39 

[Docket  Na  S8  MM  94  AD] 

AirwortMneee  Directives;  Fairciilld 
Model  F27  and  FH227  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Fairchild  Model  F27  and  FH227  series 
airplanes,  which  would  require 
inspection  and  replacement,  if 
necessary,  of  the  main  landing  gear  drag 
strut  assemblies.  Cracks  in  the  tube 
bores  in  the  vicinity  of  the  lock  strut 
attachments  have  been  reported.  These 
cracks,  if  allowed  to  grow  undetected, 
could  cause  failure  of  the  main  landing 
gear  drag  strut  assemblies  and  loss  of 
control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  January  20, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-94-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168.  The  applicable 
service  information  specified  in  this  AD 
may  be  obtained  from  Fairchild 
Industries,  Inc.,  Fairchild  Republic 
Division,  Hagerstown,  Maryland  21740. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway,  South,  Seattle, 
Washington,  or  at  the  New  York 
Aircraft  Certification  Office,  FAA,  New 
England  Region,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alfiwd  A.  Maila,  ANF^172,  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  Room  202. 
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Valley  Stream.  New  YoA  11581; 
telephone  (516)  791-6221. 

SUPPLEMKNTARV  IHPOIIMATiON; . 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  fpr  comments  speciHed 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  conunents.  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance 
of  this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  65-NMr- 
94-AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  96166. 

Discussion 

There  have  been  reports  of  main 
undercarriage  drag  stay  tube  failure  in 
the  bores  of  some  tubes  of  Fairchild  F27 
and  FH227  airplanes.  Investigation  has 
revealed  that  the  probable  cause  of  the 
failed  tubes  was  surface  break-up 
generated  during  the  drawing  process. 
Failure  of  these  tubes,  if  not  corrected, 
could  cause  failure  of  the  main  landing 
gear  drag  strut  assemblies  and 
consequent  loss  of  control  of  the 
airplane. 

Dowty  Rotol.  the  manufacturer  of  the 
drag  strut  assembly,  has  issued  Service 
Bulletins  32-45N  ( for  Model  FH227)  and 
32-81C  (for  Model  ¥27),  both  dated 
October  16^  1981.  which  provide 
instructions  for  inspections  and 
replacement  if  necessary,  of  the  main 
undercarriage  drag  stay,  part  numbers 
(P/N)  200259200.  2025e2ia  20002S928, 
and  200021804.  [Fairchild  Industries  has 
issued  Service  Letters  (S/L)  FH227-32- 
60  and  F27-665,  both  dated  December  8 
1981.  which  recommend  to  operators  the 
accomplishment  of  the  Dowty  Rotol 
Service  Bulletins.] 


Siiu:e  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  an  eddy  current  or 
ultrasonic  inspection  for  cracking  in  the 
tube  bore  in  the  vicinity  of  the  lock  strut 
attachments,  and  replacement,  if 
necessary,  of  the  main  landing  gear  drag 
stay  assembly  of  Fairchild  F27  and 
FH227  series  airplanes,  in  accordance 
with  the  Dowty  Rotol  service  bulletins 
previously  mentioned.  Upon 
replacement  of  the  assembly,  the  eddy 
current  or  ultrasonic  inspections  may  be 
terminated. 

It  is  estimated  that  57  airplanes  of  US. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Repair  parts  are  estimated  to  be  $8323 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $480,111. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 111034:  February  26. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  Fairchild  Model  F27 
or  FH227  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety;  Aircraft. 
Hie  Proposed  Amendment 
PART  3»-{AMEN0E0] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-44a 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

FairdiUd:  Applies  to  all  Model  F27  and  FH227 
series  airplane*  certificated  in  any 
category.  Compliance  required  as 
indicated. 


To  detect  cracks  in  the  FH227  and  F27  main 
landing  gear  drag  strut  aMemblies  du*  to  the 
lx>re8  of  some  tubes  having  surface  break-up 
generated  during  the  drawing  proceM, 
accomplish  the  following,  unless  previously 
accomplished: 

A.  Within  the  next  400  hours  time-in- 
service  after  the  effective  date  of  this  AO. 
using  eddy  current  or  ultrasonic  inspection 
equipment  and  procedures,  inspect  the  left 
and  right  upper  main  undercarriage  drag  stay 
for  flows,  in  accordance  with  the  instructions 
and  sketches  outlined  in  Dowty  Rotd  Service 
Bulletin  32-45N  (for  Model  FH227  airplanes] 
or  Service  Bulletin  32-81C  (for  Model  F27 
airplanes).  Item  ID(l}(a).  dated  October  10, 
1981. 

B.  Within  800  hours  time-in-service  after 
the  effective  date  of  this  AO,  using  eddy 
current  or  ultrasonic  inspection  equipment 
and  procedures,  inspect  the  left  and  right 
upper  main  undercarriage  drag  stay  for  flaws 
in  accordance  with  instructions  and  sketches 
outlined  in  Dowty  Rotol  Service  Bulletin  32- 
45N  (for  Model  FH227  airplanes)  or  Service 
Bulletin  32-81 C  (for  Model  FZ7  aiiplanes]. 
Item  lD(l)(b),  dated  October  18, 1981. 

C.  Within  2,000  hours  time-in-service  after 
the  effective  date  of  this  AD,  visually  inspect 
the  left  and  right  upper  main  undercarriage 
stay  in  accordance  with  Dowty  Rotol  Service 
Bulletin  32-45N  (for  Model  FH227  airplanes) 
or  Service  Bulletin  32-81C  (for  Model  F27 
airplanes).  Item  2B(1)(2)(3)(4),  dated  October 
18, 1961. 

D.  If,  as  a  result  of  tiie  inspections  referred 
to  in  paragraphs  A.  and  B.,  above,  flaws  are 
detected,  replace  damaged  part  with  a 
serviceable  part  prior  to  next  flight. 

E.  Upon  the  request  of  an  operator,  an  FAA 
Maintenance  Inspector,  subject  to  prior 
approval  by  the  Manager.  New  York  Aircraft 
CertiHcation  Office,  FAA.  New  England 
Region,  may  adjust  the  inspection  times 
specified  in  this  AD  to  permit  compliance  at 
an  estabUshed  inspection  period  of  that 
operator  if  the  request  contains 
substantiating  data  to  justify  the  change  for 
the  operator. 

F.  Special  Flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  inspection  requirements  of 
tills  AD. 

G.  Alternate  means  of  compliance  with 
provide  an  acceptable  level  of  safety  may  l>e 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office.  FAA,  New 
England  Region. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Fairchild  Industries,  Inc., 
Fairchild  Republic  Division,  Hagerstown, 
Maryland  21740.  These  documents  may  be 
examined  at  tiic  FAA.  Northwest  Mountain 
Region,  17900  Padflc  Highway  South.  Seattle, 
Washingtoa  or  at  the  FAA.  New  England 
Region,  New  York  Aircraft  Certlflcatioo 
Office,  181  SouUi  Franklin  Avenue.  Room  202. 
Valley  Streim.  New  York. 
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Issued  in  Seattle,  Washington,  on 
November  20, 1985. 

WayM ).  Barlow. 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-28344  Filed  11-27-85;  8:45  am] 

BtLUNO  CODE  4t10-1»-« 


14  CFR  Part  71 

[Alrspac*  Docket  No.  S5-ASO-24] 

Proposed  Alteration  of  Transition 
Area,  Orlando,  FL 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
increase  the  size  of  the  Orlando,  Florida, 
transition  area  to  accommodate  changes 
in  an  instrument  approach  procedure 
which  serves  Orlando  Executive 
Airport.  This  alteration  will  lower  the 
floor  of  controlled  airspace  in  an  area 
southwest  of  the  airport  from  1200  to  700 
feet  above  the  surface.  In  addition,  the 
geographical  coordinates  of  two  airports 
will  be  revised  and  an  uruieeded 
transition  area  extension  will  be 
revoked. 

DATES:  Comments  must  be  received  on 
or  before:  January  28, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  ASO- 
530,  P.O.  Box  20636,  Atlanta,  Georgia 
30320. 

The  ofHcial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320:  telephone: 
(404)  763-7646. 
SUPPUMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 


triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-ASO-24."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  652,  3400 
Norman  Berry  Drive,  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persormel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  which  will  alter  the  Orlando. 
Florida,  transition  area  designating 
additional  controlled  airspace 
southwest  of  Orlando  Executive  Airport. 
This  airspace  is  required  to  support 
Instiimient  Flight  Rule  (IFR) 
aeronautical  activities  in  the  Orlando 
area.  The  geographical  coordinates  of 
the  two  Orlando  airports  are  incorrectiy 
listed  in  the  present  transition  area 
description  and  this  amendment  will 
correct  them.  In  addition,  there  is  a 
transition  tirea  extension  south  of 
Orlando  International  Airport  which  is 
in  excess  of  needs  and  will  be  revoked. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Order  7400.6A  dated  January  2. 
1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety,  airspace.  Transition 
area.. 

The  Proposed  Amendment 
PART  71-4  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C  iae(g) 
(Revised  Pub.  L  97-449,  January  IZ  1983);  [14 
CFR  11.85];  49  CFR  1.47. 

2.  By  amending  {  71.181  as  follows: 
Orlando,  FI^Amendad] 

By  removing  the  words  "That  airspace 
extending  upward  from  700  feet  above  the 
surface  witliin  an  8.5-mile  radius  of  Orlando 
Executive  Airport  (lat  28*3240"  N..  long. 
81'19'55"  W.);  within  an  8.5-mile  radius  of 
Orlando  International  Airport  (lat.  28*2S'55" 
N..  long.  81'19'15"  W.);  within  3  miles  each 
side  of  Orlando  VORTAC  175'  radial, 
extending  from  the  8.5-mile  radius  area  to  23 
miles  south  of  the  VORTAC;  within  3  miles 
each  side  of  McCoy  ILS  localizer  south 
course,  extending  from  the  8.5-mile  radius 
area  to  9.5  miles  south  of  the  OM;"  and 
replacing  them  with  the  words  "That  airspace 
extending  upward  from  700  feet  above  the 
surface  within  an  8.5-mile  radius  of  Orlando 
Executive  Airport  (lat.  28*32'43"  N.,  long. 
81*19'59"  W.);  within  an  8.5-miIe  radius  of 
Orlando  international  Airport  [lat.  28'25'54" 
N.,  long.  8i:i9'29"  W.];  within  3  miles  each 
side  of  Orlando  VORTAC  175*  radial, 
extending  from  the  8.5-mile  radius  area  to  23 
miles  south  of  the  VORTAC;  within  4.5  miles 
north  and  7  miles  south  of  the  247*  bearing 
from  the  Henry  LOM,  extending  from  the  8.5- 
mile  radius  area  to  12  miles  west  of  the 
LOM;". 
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Issued  in  East  Point  Geoigia,  on  November 
19, 1985. 

William  H.  PoUard. 

Deputy  Director,  Southern  Region. 

(FR  Doc.  8S-28346  Filed  11-27-65;  8:45  am] 

MUIMO  COK  4S10-t>-ll 

14  CFR  Parts  71  and  75 
(Airapae*  Docket  No.  S5-AWA-43] 

Proposed  EstaMlstvnent  of  Jet  Route 
J-190  and  VOR  Federal  Airway  V-576; 
New  York 

Correction 

In  FR  Doc.  85-27033  beginning  on  page 
47062  in  the  issue  of  Thureday, 
November  14, 1985,  make  the  following 
correction:  On  page  47062,  in  the  second 
column,  in  the  eighth  line  from  the 
bottom  of  the  page.  "86-AWA-43" 
should  read  "85-AWA-43". 

BOXING  CODE  1S0S-«t-« 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
IFNe  No.  832  3259] 

Sunt)eam  Corp.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Conunent 

AOCNCv:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Pittsburgh.  Pa.  Marketer  of  Oster  brand 
air  cleaners,  among  other  things,  to 
cease  misrepresenting  the  ability  of  air 
cleaners  to  eliminate  or  help  eliminate 
indoor  pollutants.  Additionally, 
respondent  would  be  required  to  have 
competent  and  reliable  substantiation 
for  aU  future  olaims  about  its  products' 
efficacy. 

DATE:  Comments  must  be  received  on  or 
before  January  28, 1986. 
AOOHES8:  Comments  should  be 
addressed  to:  FTC/OflRce  of  the 
Secretary.  Room  136,  6th  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Grady.  Director.  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  Room  12470.  Box  36005. 450 
Golden  Gate  Ave..  San  Francisco.  CA 
94102.  (415)  556-127a 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 


Commission  Act  38  Stat  721.  IS  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(14)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Indoor  air  cleaners.  Trade  practices. 

Before  Federal  Trade  CommissioD 

(File  No.  832-32S9] 

In  the  matter  of  Sunbeam  Corporation, 
a  corporation. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Sunbeam 
Corporation,  a  corporation  (hereinafter 
sometimes  referred  to  as  "Sunbeam"  or 
as  proposed  respondent),  and  it  now 
appearing  that  proposed'respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Sunbeam  Corporation,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Conrniission  that: 

1.  Proposed  respondent  Sunbeam 
Corporation  is  a  corporation,  organized, 
existing,  and  doing  business  imder  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware.  Sunbeam's  business  address 
is  2  Oliver  Plaza,  Pittsburgh. 
Pennsylvania  15230. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Conunission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 


accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  pubbc  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  hi  respect 
thereto.  When  so  entered,  die  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
maimer  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
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violation  of  the  order  after  it  becomes 
final. 

Older 

For  purposes  of  this  Order,  the 
following  definitions  shall  apjAy. 

1.  The  terra  "indoor  air  cont^rninants" 
includes,  but  is  not  limited  to. 
formaldehyde  gas;  other  gases  (e.g., 
sulfides,  oxides);  acrolein,  acetaldehyde, 
carbon  monoxide  and  other  gases  firora 
tobacco  smoke;  and  other  gases 
associated  with  common  household 
odors  (e.g..  from  cooking,  paint,  or  pets). 

2.  The  term  "perforaumce 
characteristic"  includes,  but  is  not 
limited  to: 

a.  the  power,  strength  or  capacity  of 
the  appliance  or  equipment  whether 
expressed  in  terms  of  vohune  of  air 
circulated  or  in  terms  of  room  sizes; 

b.  the  cleaning,  filtration,  or  removal 
ability,  or  the  speed  of  operation  of  the 
appliance  or  equipment  whether 
expressed  generally  or  in  terms  of  a 
speciiic  contaminant  in  terms  of  the 
filtering  media  or  mechanism,  or  in 
terms  of  the  appliance  itself; 

c.  the  speed  of  operation;  or 

d.  the  comparative  power,  strength, 
filtration  or  cleaning  capacity,  removal 
ability,  or  speed  of  operation. 

Parti 

It  is  ordered  that  respondent  Sunbeam 
Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corpcM'ation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offiering 
for  sale,  sale  or  distribution  of  any  air 
cleaning  appliance  or  equipment  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from: 

A.  Misrepresenting  in  any  manner, 
directly  or  by  implication,  the  ability  of 
any  air  cleaning  appUance  or  equipment 
to  clean,  eliminate  or  remove  any  indoor 
air  contaminant. 

B.  Misrepresenting  in  any  manner, 
directly  or  by  implication  ,  the  ability  of 
any  air  cleaning  appHance  or  equipment 
to  clean,  eliminate  or  remove  any 
quantity  of  indoor  air  contaminants. 

C.  Representing,  directly  or  by 
implication,  contrary  to  fact  that 
respondent's  models  "402"  or  "404"  air 
cleaners  can  effectively  help  clean, 
effectively  help  remove,  chemically 
destroy,  or  remove  or  eliminate  a 
substantial  amount  of,  formaldehyde 
gas.  gases  frt)m  tobacco  smoke,  or  other 
gases  from  the  air  people  breathe  tmder 
household  or  office  conditions. 

D.  Representing,  directly  or  by 
implication,  any  performance 


characteristic  of  any  air  cleaning 
appliance  or  equipaient  unless  at  the 
time  of  making  such  representation 
respondent  possesses  and  relies  ^;>on  a 
reasonable  basis  for  such 
representation.  A  reasonable  basis  shall 
consist  of  competent  and  reliable 
evidence  which  substantiates  such 
representation.  To  the  extent  the 
evidence  oi  a  reasonable  basis  consists 
of  scientific  or  professional  tests, 
experiments,  analysis,  resecvch.  studies 
OF  other  evidence  based  on  the  expntise 
of  professionals  in  the  rrievant  area, 
such  evidence  shall  be  "competent  and 
reliable"  only  if  those  tests, 
experiments,  analysis,  research,  studies, 
or  other  evidence  are  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accorate 
and  reliable  results. 

E.  Representing,  directly  or  by 
implication,  that  any  adr  deankig 
appliance  or  equipment  wrill  perform 
under  a  set  of  conditions,  including 
household  or  office  conditions,  unless  at 
the  time  of  making  s\ich  representation 
reqxmdent  possesses  and  relies  opon 
competent  and  reliable  scientific  tests 
which  either  relate  to  those  conditions 
or  which  have  been  extrapolated  by 
generally  accepted  procedures  to  those 
conditions. 

Parttl 

It  is  further  ordered  that  respondent 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  cv 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  air  rlanninfl 
appliance  or  equipment  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act 
shall  maintain  written  records: 

1.  Of  all  materials  relied  upon  in 
making  any  claim  or  r^tresentation 
covered  by  this  order, 

2.  Of  all  test  reports,  studies,  surveys 
or  demonstrations  in  its  possession  that 
contradict  qualify,  or  call  into  question 
the  basis  upon  which  respondent  relied 
at  the  time  of  the  initial  dissemination 
and  each  continuing  or  successive 
dissemination  of  any  claim  or 
representation  covered  by  this  order. 

Such  records  shall  he  retained  by 
respondent  for  a  period  of  two  (2)  years 
frtira  the  date  respondent's 
advertisements,  sales  materials, 
promotional  materials  or  post-purchase 
materials  making  such  claim  or 
representation  were  last  disseminated. 


Part  III 

It  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  each  of  its  operating  divisions 
and  to  each  of  its  officers,  and  to  each  of 
its  agents,  representatives  or  employees 
engaged  in  the  preparation  and 
placement  of  advertisements  or  other 
sales  materials  relating  to  any  air 
cleaning  appliance  or  equipment. 

Part  IV 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  {X)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
respondent  such  as  dissolution, 
assignment  or  sale,  resulting  in  the 
emergence  of  a  successor,  the  creation 
or  dissobtion  of  subsidiaries,  or  any 
otfier  change  in  the  respondent  wMdi 
may  affect  compliance  obligations 
arising  out  of  dds  order. 

PartV 

It  is  farther  ordered  that  respondent 
shall,  within  ninety  (90)  days  after  the 
date  of  service  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  the  order. 

Before  Federal  Trade  r«»— "«ttVitn 

[Fil«  No.  832-3259] 

In  &e  matter  of  Sonbeam  Corporation, 
a  corporation. 

Analysis  of  Proposed  Coaaait  Order  To 
Aid  Public  Comment 

The  Federal  lYade  Commission  has 
accepted,  subject  to  final  approval  an 
agreement  containing  a  consent  order  to 
cease  and  desist  fix>m  Simbeam 
Corporation.  The  proposed  consent 
order  has  been  placed  on  the  public 
record  for  sixty  (60)  days  for  receipt  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  and  take  other  appropriate 
action,  or  make  final  the  proposed  order 
contained  in  the  agreement 

This  matter  concerns  television,  radio 
and  spring  advertisements  for  home  air 
cleaning  devices  marketed  by  Sunbeam 
Corporation's  Oster  Division.  These 
devices  were  developed  to  eliminate  air 
contaminant  problems. 

The  Commission's  complaint 
accompanying  the  ccmsent  order 
charged  Sunbeam  Corporation  with 
disseminating  advertisements 
containing  false,  misleading  and 
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unsubstantiated  representations 
regarding  the  performance  capabilities 
of  Oster's  Model  "402"  and  Model  "404" 
air  cleaners,  in  violation  of  section  5  of 
the  Federal  Trade  Commission  Act. 
According  to  the  complaint,  Sunbeam's 
advertisements  falsely  claimed  that 
these  air  cleaning  appliances  effectively 
help  remove  or  "chemically  destroy" 
formaldehyde  gas,  gases  from  tobacco 
smoke,  and  other  gases  from  the  air 
people  breathe  under  household  or 
office  conditions.  In  fact,  the  complaint 
alleges,  these  appliances  do  not 
effectively  help  remove  or  "chemically 
destroy"  these  pollutants  under 
household  or  office  conditions. 

The  complaint  further  alleges  that 
Sunbeam  represented  to  consumers  that 
it  had  a  reasonable  basis  for  the  above 
performance  claims,  when,  in  fact  it  did 
not. 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violations  charged,  as  well  as  to  prevent 
Sunbeam  from  engaging  in  similar 
allegedly  illegal  acts  and  practices  in  the 
future.  The  order  applies  with  equal 
force  to  the  Oster  Division. 

Part  I  (A)  and  (B)  of  the  consent  order 
prohibits  Sunbeam  from  making  future 
performance  misrepresentations  for  any 
air  cleaning  appliance.  Sunbeam,  and  its 
successors  and  assigns,  are  prohibited 
from  misrepresenting,  in  any  manner, 
the  ability  of  any  air  cleaning  appliance 
to  clean  or  remove  any  indoor  air 
contaminant,  or  the  ability  of  the 
appliance  to  clean  or  remove  any 
quantity  of  such  indoor  air  contaminant. 
For  purposes  of  the  order,  "indoor  air 
contaminants"  is  defined  broadly,  and 
includes  formaldehyde  gas,  gases  from 
tobacco  smoke,  and  other  gases 
associated  with  common  household 
odors. 

Part  I  (C)  of  the  consent  order 
prohibits  the  specific  misrepresentations 
alleged  in  the  complaint.  This  provision 
enjoins  futiu«  claims  that  the  Oster 
Models  "402"  and  "404".  contrary  to 
fact,  will  effectively  help  remove  or 
"chemically  destroy"  formaldehyde  gas, 
gases  from  tobacco  smoke,  or  other 
gases  from  the  air  people  breathe  under 
household  or  office  conditions. 

Finally,  Part  I  (D)  and  (E)  of  the 
consent  order  contains  a  requirement 
that  futiu-e  performance  claims  for  any 
air  cleaner  that  Sunbeam  markets  be 
supported  by  a  reasonable  basis 
consisting  of  competent  and  reliable 
evidence  substantiating  the 
representation.  In  connection  with 
future  ad  claims  that  an  air  cleaner  will 
perform  under  a  set  of  conditions, 
including  household  living  conditions. 
Sunbeam  is  required  to  possess  and  rely 
upon  competent  and  reliable  scientific 


tests  which  either  relate  to  those 
conditions  or  which  have  been 
extrapolated  by  generally  accepted 
procedures  to  those  conditions. 

In  addition,  the  order  contains  a  two- 
year  recordkeeping  provision  requiring 
the  retention  of  materials  which  support 
future  ad  claims,  as  well  as  those  which 
contradict  or  qualify  the  claims. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  its  terms. 
Emily  H.  Rock. 
Secretary. 
[FR  Doc.  85-28385  Filed  11-27-85;  8:45  am] 
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16  CFR  Part  13 

[ni«  Na  842  3177] 

North  American  Phnips  Corp^ 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Pul>llc  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
New  York  City  marketer  of  Norelco 
Clean  Air  Machines,  among  other  things, 
to  cease  misrepresenting  the  ability  of 
air  cleaners  to  eliminate  or  help 
eliminate  indoor  pollutants  or  the 
irritation  they  cause,  or  the  results  of 
smoke  chamber  demonstrations  or  other 
tests,  surveys  or  demonstrations  of  air 
cleaning  appliances.  Additionally, 
respondent  would  be  required  to  have 
competent  and  reliable  substantiation 
for  all  future  claims  about  its  products* 
efficacy. 

DATE  Comments  must  be  received  on  or 
before  January  28, 1986. 
ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136.  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT 

FTC/B-407,  Brinley  H.  Williams, 
Washington,  DC  20580.  (202)  376-8720. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  9  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 


and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.g(b)(14)  of  the  Commission's  Rules  of 
PracUce  (16  CFR  4.9(b)(14)). 

List  of  Subjecto  in  16  CFR  Part  13 

Indoor  air  cleaners.  Trade  practices. 

Before  the  Federal  Trade  Commission 

(File  No.  842-3177] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  North  American 
Philips  Corporation,  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  North 
American  Philips  Corporation,  and  it 
now  appearing  that  North  American 
Philips  Corporation,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  fit)m  the  use  of  the  acts 
and  practices  being  investigated; 

It  is  hereby  agreed  by  and  between 
North  American  Philips  Corporation,  by 
its  duly  authorized  officer  and  its 
attorneys,  and  counsel  for  the  Federal 
Trade  Commission  that: 

Proposed  respondent  North  American 
Philips  Corporation  is  a  corporation, 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  located  at 
100  East  42nd  Street,  New  York,  New 
York  10017. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
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Commnsion  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  consider 
appropriate,  or  issne  and  serve  its 
compjaint  (in  such  form  as  the 
circorastances  may  reqtiire)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  tfie  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respoDdent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2] 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  die 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  eadi 
violation  of  the  order  after  it  becomes 
final. 

8.  Respondent  submits  with  this 
Agreement  an  Initial  Compliance  Report 
setting  forth  the  manner  it  will  initially 
comply  with  Part  IV  of  the  Order.  Final 
acceptance  of  Ais  Agreement  shall 
constitute  acceptance  of  the  Initial 


Compliance  Report  and  shall  also 
constitute  advice  under  5  2.41(d)  of  the 
Rules  of  Practice  that  implementation  of 
the  Initial  Compliance  Report  will 
constitute  compliance  widi  the 
aiqillcable  portions  of  the  Order  untH 
such  time  as  the  Commission  seeks 
additional  evidence  of  compBance. 

Oidar 

Parti 

It  is  Ordered  that  respondent  North 
American  Philips  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  direcdy  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  the  Norelco  Clean  Air 
Machine  Models  0999, 1900, 1905, 1910, 
1920, 1930,  or  1940,  or  other  air  cleaners 
with  similar  performance  specifications, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  forthwith 
cease  and  desist  firom: 

A.  Representing,  direcdy  or  by 
implication,  contrary  to  fact,  by  the  use 
of  the  words  "deans,"  "clears," 
"removes,"  "eliminates,"  or  any  other 
words  or  phrases  that  the  reasonable 
consumer  would  interpret  as  meaning 
"substantially  all"  that  such  appliances, 
under  household  living  conditions,  clean 
the  air  of  substantially  all  or  remove 
substantially  all  tobacco  smoke,  dust,  or 
pollen  from  the  air  that  people  breathe. 

B.  Representing,  directly  or  by 
implication,  contrary  to  fact,  by  the  use 
of  the  words  "helps  clean,"  "helps 
clear,"  "helps  remove,"  "helps 
eliminate,"  or  any  other  words  or 
phrases  that  the  reasonable  consumer 
would  interpret  as  meaning  effective 
removal,  that  any  such  appliance,  under 
household  living  conditions,  effectively 
helps  clean  the  air  of,  or  effectively 
helps  remove  a  substantial  portion  of 
tobacco  smoke,  dust,  or  pollen  from  the 
air  that  people  breathe. 

C  Representing,  directly  or  by 
implication,  contrary  to  fact  that  any 
such  appliance,  under  household  living 
conditions,  eliminates  the  irritation 
tobacco  smoke,  dust  or  pollen  can 
cause. 

D.  Representing,  directly  or  by 
implication,  contrary  to  fact,  diat  any 
smoke  chamber  demonstration 
constitutes  proof  or  accurately  or 
visually  demonstrates  an  air  cleaning 
appliance's  capability  to  remove  a 
substantial  portion  of  tobacco  smoke, 
dust  or  pollen  from  the  air  that  people 
breathe  under  household  living 
conditions. 


PartH 

It  is  further  ordered  diat  respondent 
its  successors  and  assigns,  and  its 
officers,  agents,  representatrves  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  the  Norelco  Clean  Air 
Machine  Models  0999, 1900, 1905, 1910, 
1920, 1930,  or  194a  or  other  air  cleaners 
with  similar  performance  specifications, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act  do  fordiwith 
cease  and  desist  from: 

A.  Misrepresenting  in  any  manner, 
dkectiy  or  by  implication,  the  abihty  of 
any  sadi  appliance  or  equipment  to 
clean  or  remove  indoor  air 
contaminants,  including  but  not  limited 
to  tobacco  smoke,  dust,  and  pollen. 

B.  Misrepresenting  in  any  manner, 
directly  or  by  implication,  the  ability  of 
any  such  appliance  or  equipment  to 
dean  or  remove  any  quantity  of  indoor 
air  contaminants,  including  but  not 
limited  to  tobacco  smoke,  dust  and 
pollen. 

C.  Misrepresenting  in  any  manner, 
direcdy  or  by  implication,  the  conditions 
of  use  under  any  such  appliance  or 
equipment  will  clean  or  remove  indoor 
air  contaminants. 

D.  Misrepresenting  in  any  manner, 
direcdy  or  by  implication,  die  ability  of 
any  such  appliance  or  equipment  to 
clean  air  or  remove  indoor  air 
contaminants  from  endosures  or  rooms 
of  any  specified  size  or  within  any 
specified  period  of  time. 

Part  III 

It  is  further  ordered  that  respondent 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  the  Norelco  Clean  Air 
Machine  Models  0999, 190a  1905, 1910. 
1920, 1930,  or  1940.  or  any  oUier 
consumer  appliance  which  affects  the 
quality  of  air,  which  for  purposes  of  this 
Part  shall  mean  any  air  cleaner,  air 
freshener,  air  conditioner,  dehumidifier 
and  smokeless  ashtray,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
advertising  by  or  through  the  use  of  any 
test  survey,  experiment  demonstration, 
study  or  report  or  the  results  thereof,  or 
any  other  information  or  evidence  that 
appears  or  purports  to  confirm  or  prove 
any  characteristic  or  the  truth  of  any 
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representation  regarding  any  such 
consumer  appliance  which  affects  the 
quality  of  air,  when  such  advertising 
does  not  accurately  demonstrate,  prove, 
support  or  confirm  such  characteristic  or 
representation. 

Part  IV 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  and  its 
ofTicers.  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  the  Norelco  Clean  Air 
Machine  Models  0999, 1900, 1905, 1910. 
1920, 1930,  or  1940.  or  any  other  air 
cleaning  appliance  or  equipment,  in  or 
affecting  commerce,  as  "commerce"  is 
defmed  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Representing,  directly  or  by 
implication,  any  performance 
characteristic  of  any  such  appliance  or 
equipment  unless  at  the  time  of  making 
the  representation,  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  such  representation.  A 
reasonable  basis  shall  consist  of 
competent  and  reliable  evidence  which 
substantiates  such  representation.  To 
the  extent  the  evidence  of  a  reasonable 
basis  consists  of  scientific  or 
professional  tests,  experiments, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable"  for  purposes  of  the  above 
paragraph  only  if  those  tests, 
experiments,  analyses,  research,  studies, 
or  other  evidence  are  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accurate 
and  reliable  results. 

B.  Representing,  directly  or  by 
implication,  that  any  air  cleaning 
appliance  or  equipment  will  perform 
under  any  set  of  conditions,  including 
household  living  conditions,  unless  at 
the  time  of  making  the  representation 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representationfs)  either  by  being  related 
to  those  conditions  or  by  having  been 
extrapolated  to  those  conditions  by 
generally  aefcepted  procedures. 

For  purposes  of  this  Part  of  the  Order, 
the  term  "performance  characteristic" 
includes,  but  is  not  limited  to: 

a.  The  power,  strength  or  capacity  of 
the  appliance  or  equipment  whether 
expressed  in  terms  of  volume  of  air 


circulated  or  in  terms  of  room  sizes  or 
otherwise; 

b.  The  cleaning,  filtration,  or  removal 
ability  of  the  appliance  or  equipment 
whether  expressed  in  terms  of  a  specific 
contaminant,  in  terms  of  the  filtering 
media  or  mechanism,  or  in  terms  of  the 
appliance  or  equipment  itselft 

c.  The  speed  of  operation;  or 

d.  The  comparative  power,  strength, 
filtration  or  cleaning  capacity,  removal 
ability,  or  speed  of  operation. 

PartV 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  air  cleaning 
appUance  or  equipment,  in  or  affecting 
commerce,  as  "conmierce"  is  defined  in 
the  Federal  Trade  Commission  Act, 
shall  maintain  written  records: 

1.  Of  all  materials  relied  upon  in 
making  any  claim  or  representation 
covered  by  this  order 

2.  Of  all  test  reports,  studies,  surveys 
or  demonstrations  in  its  possession  that 
contradict,  qualify,  or  caU  into  question 
the  basis  upon  which  respondent  relied 
at  the  time  of  the  initial  dissemination 
and  each  continuing  or  successive 
dissemination  of  any  claim  or 
representation  covered  by  this  order. 

Such  records  shall  be  retained  by 
respondent  for  a  period  of  three  years 
from  the  date  respondent's 
advertisements,  sales  materials, 
promotional  materials  or  post  purchase 
materials  making  such  claim  or 
representation  were  last  disseminated. 
Such  records  shall  be  made  available  to 
the  Commission  staff  for  inspection 
upon  reasonable  notice. 

Part  VI 

It  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  each  of  its  operating  divisions 
and  to  each  of  its  officers,  agents, 
representatives  or  employees  engaged  in 
the  preparation  and  placement  of  such 
advertisements  or  other  such  sales 
materials. 

Part  VII 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment  or  sale,  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 


compliance  obligations  arising  out  of 
this  order. 

Part  VIII 

It  is  further  ordered  that  respondent, 
within  sixty  (60)  days  after  this  order 
becomes  final,  file  with  the  Commission 
a  report  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  the  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
provisionally  accepted  an  agreement 
containing  a  consent  order  to  cease  and' 
desist  from  North  American  Philips 
Corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixfy  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  television  and 
print  advertisements  for  the  Model  0999 
and  Series  1900  Norelco  clean  air 
machines,  portable  household  indoor  air 
cleaning  devices  developed  for  air 
contaminant  problems.  The  complaint 
attached  to  the  proposed  consent  order 
charges  North  American  Philips 
Corporation  with  disseminating 
advertisements  containing  false, 
misleading  and  unsubstantiated 
representations  regarding  the 
performance  capabilities  of  Model  0999 
and  Series  1900  Norelco  clean  air 
machines. 

The  complaint  alleges  that  the 
advertisements  and  the  promotional 
materials  for  the  Norelco  clean  air 
machines  falsely  claimed  that  the  air 
cleaning  appliances  remove 
substantially  all  or  effectively  help 
remove  tobacco  smoke,  dust,  pollen  and 
other  pollutants  and  impurities  bom  the 
air  people  breathe  under  household 
living  conditions.  In  addition  to  the 
pollutant  removal  claims,  the  complaint 
also  alleges  that  North  American  Philips 
Corporation  disseminated  deceptive 
advertisements  as  to  the  machine's 
ability  to  eliminate  substantially  all  or 
effectively  help  eliminate  the  irriation 
tobacco  smoke,  dust,  and  pollen  can 
cause  under  household  living  conditions; 
their  ability  to  provide  a  healthy  home 
environment;  and  the  clean  air 
machine's  ability  to  "recircidate"  all  the 
air  in  a  14  foot  x  18  foot  room  every  30- 
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40  minutes.  The  complaint  further 
alleges  that  North  American  Philips 
Corporation  represented  to  consumers 
that  it  had  a  reasonable  basis  for  these 
performance  claims,  when  in  fact,  it  did 
not. 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violations  charged,  as  well  as  to  prevent 
respondent  from  engaging  in  similar 
allegedly  illegal  acts  and  practices  in  the 
future. 

Part  I  of  the  order  prohibits  North 
American  Philips  Corporation,  its 
successors  and  assigns,  from 
representing,  directly  or  by  implication, 
that  the  Model  0999  and  Series  1900 
Norelco  clean  air  machines  or  other  air 
cleaners  with  similar  performance 
specifications,  remove  substantially  all 
or  effectively  remove,  under  household 
living  conditions,  tobacco  smoke,  dust, 
or  poUen  from  the  air  people  breathe. 
Part  I  also  prohibits  North  American 
Philips  Corporation  from  representing, 
directly  or  by  implication,  that  the 
above  mentioned  air  cleaning 
appliances,  under  household  living 
conditions,  eliminate  the  irritation 
tobacco  smoke,  dust,  or  pollen  can 
cause.  Lastly,  Part  I  prohibits  the 
representation,  directly  or  by 
implication,  that  any  smoke  chamber 
demonstration  constitutes  proof  that 
such  appliances  are  capable  of  removing 
a  substantial  portion  of  tobacco  smoke, 
dust  or  pollen  from  the  air  people 
breathe  under  household  living 
conditions. 

Part  II  of  the  consent  order  prohibits 
future  performance  misrepresentations 
in  the  advertising,  sale  or  promotion  of 
the  Model  0999  and  Series  1900  Norelco 
clean  air  machines  or  other  air  cleaners 
with  similar  performance  specifications. 
This  provision  requires  that  North 
American  Philips  Corporation  not 
misrepresent,  in  any  manner,  the  ability 
of  the  above  mentioned  air  cleaning 
appliances  to  clean  or  remove  indoor  air 
contaminants,  the  ability  to  clean  or 
remove  any  quantity  of  indoor  air 
contaminants,  the  conditions  of  use 
under  which  an  appliance  will  perform, 
or  the  ability  of  any  appliance  to 
perform  in  rooms  of  specified  sizes  or 
within  speciHed  periods  of  time.  For 
purposes  of  this  section  of  the  order, 
"indoor  air  contaminants"  includes,  but 
is  not  limited  to,  tobacco  smoke,  dust  or 
pollen. 

Further,  Part  III  of  the  consent  order 
states  that  North  American  Philips 
Corporation  in  connection  with  the 
advertising,  sale  or  distribution  of  the 
Norelco  clean  air  machines  Model  0999 
and  Series  1900,  or  any  other  consumer 
appliance  which  affects  the  quality  of 
air,  which  for  purposes  of  this  Part  shall 


mean  any  air  cleaner,  air  freshener,  air 
conditioner,  dehumidifier  and  smokless 
ashtray,  shall  cease  and  desist  from 
advertising  by  or  through  the  use  of  any 
test,  survey,  experiment  demonstration, 
study  or  report,  or  the  result  thereof,  or 
any  other  infonnation  or  evidence  that 
appears  or  purports  to  confirm  or  prove 
any  characteristic  or  the  truth  of  any 
representation  regarding  any  such 
consumer  appliance  which  affects  the 
quality  of  air,  when  such  advertising 
does  not  accurately  demonstrate,  prove, 
support  or  confirm  such  characteristic  or 
representation. 

Part  rv  of  the  ^nsent  order  contains  a 
requirement  that  future  performance 
characteristic  claims  for  the  Norelco 
clean  air  machine  Model  0999  or  Series 
1900  and  for  any  other  air  cleaning 
appliance  or  equipment  be  supported  by 
a  reasonable  basis  consisting  of 
competent  and  reliable  evidence 
substantiating  the  representation.  In 
connection  with  futuie  ad  claims  that  an 
air  cleaning  appliance  will  perform 
under  a  set  of  conditions,  including 
household  living  conditions.  North 
American  Philips  Corporation  is 
required  to  possess  and  rely  upon 
competent  and  reliable  scientific  tests 
which  either  relate  to  those  conditions 
or  have  been  extrapolated  by  generally 
accepted  procedures  to  those  conditions. 

Finally,  the  order  contains  a  three- 
year  recordkeeping  provision  requiring 
the  retention  of  materials  which  support 
future  ad  claims,  as  well  as  those  which 
contradict  or  qualify  the  claims. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  ttie 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  its  terms. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  85-28384  Filed  11-27-65;  8:45  am] 

BILUNO  COOC  67SO-«1-«l 

16  CFR  Part  13 

[Dkt9181] 

Rhode  Island  Board  of  Accountancy; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  the 
Rhode  Island  Board  of  Accountancy,  the 
sole  licensing  authority  for  CPAs  and 


PAs  in  the  state,  among  other  things,  to 
cease  prohibiting  accountants  in  the 
state  from  seeking  business  by  truthful 
advertisements  or  other  non-deceptive 
forms  of  solicitation.  Respondent  may 
continue  to  impose  restrictions 
authorized  by  the  state  legislature 
against  dishonest  or  fraudulent  practicet 
and  against  persons  who  falsely  identify 
themselves  as  accoimtants. 

DATK  Comments  must  be  received  on  or 
before  January  28, 1988. 

AODmss:  Comments  should  be 
addressed  to:  FTC/0£fice  of  the 
Secretary,  Room  136, 6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

PON  RMTMBI INTORMATION  CONTACT: 

FTC/B-851,  Charles  W.  Corddry. 
Washington.  DC  2058a  (202)  724-1268. 

SUPPUSMENTAiiv  iNrowMATiON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  StaL  721, 15  U.S.C 
46  and  {  3.25(f)  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)],  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist  having  been 
filed  with  and  accepted,  subject  to  final 
approval  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.8(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Fart  13 

Accountants,  Trade  Practices. 

Befora  Federal  Trade  Commission 

[Docket  No.  9181] 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  Rhode  Island  Board  of 
Accountancy. 

The  Agreement  herein,  by  and 
between  the  Rhode  Island  Board  of 
Accountancy,  hereafter  sometimes 
referred  to  as  respondent,  and  its 
attorney,  and  counsel  for  the  Federal 
Trade  Commission,  is  entered  into  in 
accordance  with  the  Commission's 
Rules  governing  consent  order 
procedures.  In  accordaitce  therewith  the 
parties  hereby  agree  that: 

1.  Respondent  is  organized,  exists, 
and  does  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Rhode  Island 
and  Providence  Plantations,  with  its 
office  and  principal  place  of  business 
located  at  100  North  Main  Street 
Providence,  Rhode  Island  02903. 


Fad— at  Regbtor  /  VoL  5a  Nol  230  /  Friday.  Novembef  2m  1986  /  Propoecd  Rule* 


2.  Respoodeat  has  been  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violation  of  section  5  of  the  Federal 
Trade  Commission  Act.  and  has  filed  an 
answer  to  said  complaint  denying  said 
charges. 

3.  Solely  for  purposes  of  this 
agreement  and  order  and  any 
sabsequent  action  pursuant  to  the 
Federal  Trade  Commission  Act  for  a 
violation  of  this  order,  respondent 
admits  all  the  jurisdictional  facts  set 
forth  in  the  Commission's  complaint  in 
this  proceeding. 

4.  Respondent  wadves: 

(a)  Any  further  procedural  steps; 

(bj  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  taw; 

(c|  AX  rights  to  seek  fndicial  review  or 
otticrwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  parsaant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  [daced  on  the 
public  record  foe  a  period  of  sixty  (80) 
days  and  information  in  respect  thereto 
publicly  released  The  Comraissioo 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  respondent  in  which  event  it  wiU 
take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  die 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the  said 
copy  of  the  complaint  issued  by  the 
Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Conmisnon.  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commissioa  pursuant 
to  the  provisions  of  §  3.25(f)  of  die 
Commission's  Rules,  the  Commission 
may  without  further  notice  to 
respondent  (1)  issue  its  decision 
containing  the  following  cvder  to  cease 
and  desist  in  dispdsitioa  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S>  Postal 
Service  of  the  decision  containing  the 


agreed-to  order  to  respondent's  address 
as  steted  in  this  apveawnt  shall 
constitute  servica  Respondent  waives 
aay  right  it  mi^t  have  to  any  other 
manner  of  service.  The  complaint  May 
be  used  in  coastruing  the  terms  of  the 
order,  tind  no  agreeaaent  understanding, 
representation  or  interpretetion  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or  to. 
contradict  the  terras  of  the  order. 

8.  Respondent  has  read  the  complaint 
and  the  order  contemplated  hereby. 
Respondent  understands  that  once  the 
order  has  been  issued,  respondent  will 
be  required  to  file  six  or  bore 
comptiance  reports  showing  that  it  has 
fully  complied  with  the  order. 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  the  order 
becomes  finaJL 

Order 


For  purposes  of  tfiis  order,  the 
following  definitions  shall  apply: 

A.  "Board"  means  the  Rhode  Island 
Board  of  Accountancy,  its  members, 
committees,  representatives,  agents, 
employees,  successors,  and  assigns. 

B.  "Person"  means  any  natural  person, 
corporation,  partnership,  governmental 
entity,  association,  organization,  or 
other  entity. 

C.  "Encroachment"  means  the 
endeavor  of  a  person  to  provide  services 
to  the  client  of  another  person. 

D.  "Reasonably  believes"  refers  only 
to  that  which  a  reasonable  person 
would  believe  after  having  considered 
all  relevant  facts  and  legal  precedent 

E.  "Accountancy  License"  means  any 
certificate  authority,  registration,  permit 
or  license  issued  by  the  Board, 
including,  but  not  limited  to, 

1.  a  certificate  of  certified  public 
accountant 

2.  the  authority  to  practice  as  a  public 
accountant 

3.  registration  as  an  accountant 
licensed  by  a  foreign  county. 

4.  a  permit  to  practice  as  a  certified 
public  account»it  or  public  accountant, 
and 

5.  a  limited  permit  to  engage  in  the 
practice  of  accounting, 

// 

It  is  ordered  that  the  Board,  in  or  in 
connection  with  its  activities  in  or 
affecting  commerce,,  as  "commerce"  is 
defined  in  section  4  of  the  Federal  Trade 
Commission  Act.  shall  cease  and  desist 
fixim,  directly  or  indirectly,  or  through 
any  device: 


A.  Prohibiting,  restricting,  impeding; 
or  discouraging  any  advertising, 
solicitation,  or  encroachment  by  any 
person.  Such  conduct  includes,  but  is  not 
limited  toe 

1.  Adopting  or  maintaining  any  rule, 
regulation,  policy,  or  course  of  conduct 
that  prohibits,  restricts,  impedes,  or 
discourages  any  advertising,  soHcitation, 
or  encroachment; 

2.  Taking  or  threatening  to  take 
disciplinary  action  against  any  person 
for  advertising ,  soliciting,  or 
encroaching;  and 

3.  Declaring  any  practice  of 
advertising,  soBcitation,  or 
encroachment  to  be  illegal,  unethical, 
unprofessional,  or  otherwise  improper, 

B.  Inducing,  urging,  assisting,  or 
encouraging  any  person  to  take  any 
action  prohibited  by  this  Part. 

Provided  that  nothing  in  this  order 
shall  prevent  the  Board  from  taking  any 
action  audiorized  by  Chapter  5-3  of  the 
General  Laws  of  Rhode  Island  against 
those  advertising,  solicitation,  or 
encroachment  practices  that  respondent 
reasonably  believes  are  dishonest  or 
fraudulent  within  the  meaning  of  section 
5-3-12(b]  of  those  Laws,  or  that 
respondent  reasonably  believes  are 
unlawful  under  section  5-3-16  of  those 
Laws,  as  those  statutes  are  limited  by 
the  First  and  Fourteenth  Amendments  to 
the  United  States  Constitution. 

/// 

It  is  further  ordered  that  this  order 
shall  not  be  construed  to  prevent  the 
Board  from  petitioning  for  or  seeking 
legislation  concerning  the  profession  of 
accountancy. 

IV 

It  is  further  ordered  that  the  Board 
shall: 

A.  Distribute  by  first-class  mail  an 
announcement  in  the  form  shown  in 
Appendix  A.  and  a  copy  of  this  order 

1.  Within  thirty  (30)  days  after  this 
order  becomes  final,  to  each  person 
who,  at  the  time  this  order  becomes 
final,  has  an  Accountancy  License; 

2.  Within  thirty  (30)  days  after  this 
order  becomes  final,  to  each  person 
who,  at  the  time  this  order  becomes 
final,  has  an  application  for,  or  a  request 
for  reinstatement  of,  and  Accountancy 
License  pending  before  the  Board;  and 

3.  For  a  period  of  five  (5)  years  after 
this  order  becomes  final,  to  each  persot 
who  applies  for  an  Accountancy 
License,  within  thirty  (30)  days  after  he 
or  she  applies  for  such  a  lk:ense; 

R  Within  ninety  (90)  days  after  this 
order  becomes  final,  subaiit  a  written 
report  to  the  Federal  Trade  Commission 
setting  forth  in  detail  the  manner  and 


BEST  COPY  AVAILABLi 
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form  in  which  the  Board  has  complied 
and  is  complying  with  this  order; 

C.  For  a  period  of  five  (5)  years  after 
this  order  becomes  final,  maintain  and 
make  available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  upon  reasonable  notice, 
records  adequate  to  describe  in  detail 
any  action  taken  in  connection  with  any 
activity  covered  by  Part  II  of  this  order, 
IncludLig  any  written  communications 
and  any  summaries  of  oral 
commimications,  and  any  records  of 
rulemaking  and  enforcement 
proceedings,  regarding  advertising, 
solicitation,  or  encroachment; 

D.  In  addition  to  the  report  required 
by  Section  IV.B.  of  this  order,  annually 
for  a  period  of  five  (5)  years  on  or  before 
the  anniversary  of  the  date  on  which 
this  order  becomes  final,  and  at  such 
other  times  as  the  Commission  may  by 
written  notice  to  the  Board  require,  file  a 
vnitten  report  with  the  Federal  Trade 
Conunission  setting  forth  in  detail  the 
manner  and  form  in  which  the  Board  has 
complied  and  is  complying  with  this 
order;  and 

E.  Notify  die  Federal  Trade 
Commission  at  least  thirty  (30)  days  in 
advance  if  possible,  or  otherwise  as 
soon  as  possible,  of  any  change  in  the 
Board's  authority  to  regtilate  the 
profession  of  accoimtancy  that  may 
affect  compUance  obligations  arising  out 
of  this  order. 

Appendix  A 

[Date] 

Announcement 

As  you  may  be  aware,  the  Rhode  Island 
Board  of  Accountancy  has  entered  into  a 
consent  agreement  with  the  Federal  Trade 
Commission  that  became  final  on  [date].  The 
order  issued  pursuant  to  the  consent 
agreement  provides  that  the  Board  may  not 
prohibit,  restrict  impede,  or  discourage  any 

(1)  Advertising, 

(2)  Solicitation,  or 

(3)  Endeavor  of  a  person  to  provide 
services  to  the  client  of  another  person,  a 
practice  also  known  as  "encroachment." 

However,  the  order  does  not  prevent  the 
Board  from  prohibiting  those  advertising, 
solicitation,  or  encroachment  practices  that 
violate  statutory  prohibitions  against 
dishonesty  and  fraud. 

In  particular,  this  means  that  as  long  as  you 
do  not  engage  in  dishonesty  or  fraud,  neither 
the  Board  nor  any  member  of  the  Board  can 
prevent  or  discourage  you  from  engaging  in 
the  following  practices:  (a)  In-person 
solicitation,  (b)  self-laudatory  advertising,  (c) 
comparative  advertising,  (d)  endorsement  or 
testimonial  advertising,  and  (e)  advertising 
that  would  have  violated  previously-imposed 
standards  or  rules,  such  as  rules  requiring 
that  accountant  advertising  be  "dignified"  or 
"professional." 

For  more  specific  information,  you  should 
refer  to  the  FTC  order  itself.  A  copy  of  the 
order  is  enclosed. 


Chairman. 

Rhode  Island  Board  of  Accountancy. 

Analysis  of  Pn^iosad  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  Rhode  Island 
Board  of  Accountancy. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (80)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Description  of  the  Complaint 

The  Commission  issued  a  complaint 
against  the  Rhode  Island  Board  of 
Accountancy  ("Board")  on  July  10, 1984. 
The  complaint  charged  the  Board  with 
unlawfully  prohibiting  advertising  and 
solicitation  by  certified  public 
accountants  ("CPAs")  and  public 
accountants  ("PAs")  in  Rhode  Island  in 
violation  of  Section  5  of  the  Federal 
Trade  Commission  Act.  In  addition,  the 
complaint  charged  the  Board  with,  under 
certain  circumstances,  preventing  CPAs 
and  PAs  from  endeavoring  to  provide 
services  to  the  clients  of  other  CPAs  and 
PAs — an  endeavor  termed 
"encroachment."  The  Commission 
appended  to  its  complaint  the  text  of 
two  regulations  that  the  Board  had 
promulgated  allegedly  in  furtherance  of 
the  violations  charged  in  the  complaint. 

The  Board  is  the  state  regulatory 
authority  for  CPAs  and  PAs  in  Rhode 
Island.  Three  of  the  five  members  of  the 
Board  are  CPAs  and  one  member  of  the 
Board  is  a  PA.  The  complaint  alleged 
that  the  CPAs  and  the  PA  serving  on  the 
Board  compete  with  other  CPAs  and 
PAs  in  Rhode  Island. 

The  complaint  stated  that  Rhode 
Island  has  no  articulated  or  expressed 
state  policy  of  restricting  truthful 
advertising  or  prohibiting  soliciation  or 
encroachment  by  CPAs  and  PAs. 

According  to  the  complaint,  the 
Board's  conduct  has  injured  competition 
and  consimiers  in  several  ways.  First, 
the  conduct  has  restricted  competition 
in  the  sale  of  services  of  CPAs  and  PAs. 
Second,  consumers  of  the  services  of 
CPAs  and  PAs  have  been  deprived  of 
information  as  to,  and  free  and  open 
competition  in,  the  sale  of  such  services. 


Finally,  CPAs  and  PAs  have  been 
unreasonably  restrained  in  their  ability 
to  make  their  services  readily  and  fully 
known  to  consumers  requiring  such 
services. 

The  Proposed  Consent  Order 

Hie  consent  order  is  designed  to 
remedy  the  violations  charged  in  the 
Commission's  complaint,  and  to  prevent 
the  Board  from  engaging  in  similar  acts 
and  practices  in  the  future.  The 
proposed  order  is  intended  to  ensure 
that  the  Board  ceases  all  conduct 
prohibiting  or  discouraging  CPAs  and 
PAs  from  truthful  advertisting, 
solicitation,  or  encroachment.  It  is  also 
intended  to  ensure  that  CPAs  and  PAs 
in  Rhode  Island  are  made  aware  that 
they  may  engage  in  truthful  advertising, 
solicitation,  and  encroachment. 

Part  n  of  the  proposed  order  prevents 
the  Board  fit>m  prohibiting,  restricting, 
impeding,  or  discouraging  any 
advertising,  solicitation,  or 
encroachment.  A  proviso  to  Part  II  of  the 
order  provides  that  the  Board  may 
impose  those  restrictions  authorized  by 
Chapter  5-3  of  the  General  Laws  of 
Rhode  Island  on  practices  that  the  Board 
reasonably  believes 

1.  Are  dishonest  or  fraudulent  within 
the  meaning  of  section  5-3-12(b)  of 
those  Laws,  or 

2.  Are  in  violation  of  section  5-3-16  of 
those  Laws,  a  statutory  provision 
forbidding  persons  from  falsely 
identifying  themselves  as  accountants. 

Part  in  of  the  proposed  order  provides 
that  nothing  in  the  proposed  order 
prevents  the  Board  from  seeking 
legislation  concerning  the  profession  of 
accountancy. 

Part  rv  of  the  proposed  order  requires 
the  Board  to  distribute  a  copy  of  the 
order  and  an  explanatory  aimouncement 
to  all  licensed  CPAs  and  PAs  in  Rhode 
Island,  and,  for  a  period  of  five  years,  to 
all  applicants  for  accountancy  Ucenses. 
The  text  of  the  required  announcement 
is  contained  in  Appendix  A  of  the 
proposed  order. 

The  purpose  of  this  analysis  is  to 
facilitate  pubUc  conunent  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or 
modify  in  any  way  its  terms. 

Emily  R  Rode 

Secretary. 

[FR  Doc.  85-28383  Filed  11-27-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  145 

(Docket  Na  S6N-«S02} 

Canned  Fndt  Coddaii;  Advanc 
of  Propo— d  najaawhina  w  Hw 
o«U^ 
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AQENCv:  Food  and  Drug  Administration: 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


:  The  Food  and  Drug 
AdministratioQ  (FDA)  is  offering  to 
interested  persons  an  opportimity  to 
review  the  Codex  Standard  for  Canned 
Fruit  Cocktail  (Codex  Standard  78-1981) 
developed  by  the  Codex  Alimentahus 
Commission  and  to  comment  on  the 
desirability  of  and  need  for  amending 
the  \JJ&.  standards  for  this  food  to 
achieve  consistency  with  the  Codex 
standard.  The  Codex  standard  was 
submitted  to  the  United  States  for 
consideration  for  acceptance.  If  the 
comments  received  do  not  support  the 
need  to  amend  the  U.S.  standard  for 
canned  fruit  cocktail.  FDA  will  not 
propose  their  amendment. 
DATK  Comments  by  January  28, 1986. 
AIXMESS:  Written  comments,  data,  or 
other  information  to  the  Dockets 
Management  Branch  (HFA-306).  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Hsbers  Lane,  Rockville,  MB  20857. 
Km  RMfTHBi  mroniMTiON  contact: 
Catharine  R.  Calvert  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-214). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  TtOXA,  202-48S- 
0121. 


TANV  agQUMAIMN.  The 

Food  and  Agriculture  Organization 
(PAO)  and  the  World  Health 
Organization  (WHO)  jointly  sponsor  the 
Codex  Alimentarius  Commission,  which 
conducts  a  program  for  developing 
worldwide  food  standards.  The  program 
has  developed  a  number  of  Codex 
standards,  among  which  is  the  Codex 
Standard  for  Canned  Fruit  Cocktail 
(Codex  Standard  78-1981). 

As  a  member  of  the  Codex 
Alimentarius  Commission,  the  United 
States  is  obligated  to  consider  all  Codex 
standards  for  acceptance.  The  mles  of 
procedure  of  the  Codex  Alimentarius 
Commission  state  that  a  Codex  standard 
may  be  accepted  by  a  participating 
country  in  one  of  three  ways:  Full 
acceptance,  target  acceptance,  or 


acceptance  with  specified  deviations.  A 
commitment  to  accept  at  a  designated 
future  date  constitutes  target 
acceptance.  A  country's  acceptance  of  a 
Codex  standard  signifies  that  except  as 
provided  for  by  specified  deviations,  a 
product  that  complies  with  the  Codex 
standard  may  be  distributed  freely 
within  the  accepting  country.  A 
participating  country  which  concludes 
that  it  will  not  accept  a  Codex  standard 
is  requested  to  inform  the  Codex 
Ahmentarios  Coounission  of  this  fact 
and  the  reasons  therefor,  the  manner  in 
which  similar  foods  marketed  in  the 
country  di^r  from  the  Codex  standard, 
and  whether  the  country  will  permit 
products  Gompljring  with  the  Codex 
stamlard  to  move  freely  in  that  country's 
commerce. 

For  the  United  States  to  accept  some 
or  all  or  the  provisions  of  a  Codex 
standard  for  any  food  to  which  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  appfies,  it  is  necessary  either  to 
estabhsh  a  standard  under  the  authority 
of  sectiiHi  401  of  the  act  (21  U.S.C.  341) 
or  to  apiRt>priately  revise  an  existing 
standard  to  incorporate  the  provisions 
within  the  U.S.  standard.  At  present  the 
United  States  has  standards  of  identity, 
quality,  and  fill  of  container  for  canned 
fiTiit  cocktail  (21  CFR  145.135),  which 
differ  in  some  req)ects  from  the  Codex 
standard. 

Under  the  procedure  prescribed  in  21 
CFR  130.6(b)(3).  FDA  is  providing  an 
oiqjortnnity  for  review  and  informal 
comment  on:  (1)  The  desirability  of  and 
need  for  amending  the  U.S.  standards 
for  canned  fruit  cocktail,  (2)  the  specific 
provisions  oi  the  Codex  standard,  (3) 
additional  or  different  requirements  that 
should  be  in  the  U.S.  standards,  and  (4) 
any  other  pertinent  points. 

FDA  advises  that  if  the  comments 
received  do  not  support  the  need  to 
amend  the  U.S.  standards  for  canned 
fruit  cocktail,  no  amendment  will  be 
proposed.  If  this  decision  is  reached. 
FDA  will  inform  the  Codex  Alimentarius 
Commission  of  the  differences  between 
the  Codex  and  U.S.  requirements  and 
that  imported  foods  may  move  freely  in 
interstate  commerce  in  this  country, 
providing  they  comply  with  the 
applicable  U.S.  laws  and  regulations 
which  include  the  U.S.  standards  of 
identity,  quality,  and  fill  of  container  for 
canned  fruit  cocktail. 

Because  of  the  large  number  of 
countries,  often  with  (fiverse  food 
regulations,  that  are  associated  with  the 
development  of  Codex  standards, 
certain  provisions  of  the  Codex 
standards  may  not  be  consistent  with 
aspects  of  U.S.  poticy  and  regulations. 
Codex  standards  customarily  include 
hygiene  requirements,  certain  basic 


labeling  requirements  such  as 
declaration  of  the  net  quantity  of 
contests,  name  of  manufacturer  and 
country  of  origin,  and  other  factors. 
These  factors  are  not  considered  a  part 
of  U.S.  food  standards  imder  section  40 
of  the  act  rather,  they  are  dealt  with 
under  the  authority  of  other  sections  of 
the  act. 

The  Codex  standard  for  canned  fruit 
cocktail  specifies  analytical  methods  by 
which  compliance  with  certain 
provisions  is  to  be  determined.  As 
stated  In  21  CFR  2.19,  it  is  FDA's  policy 
to  employ  the  methods  in  the  latest 
edition  of  "Official  Methods  of  Analysis 
of  the  Association  of  Official  Analytical 
Chemists."  when  these  are  available,  in 
preference  to  other  methods.  FDA  will 
adhere  to  this  policy  in  any  amendments 
to  the  U.S.  standards  for  canned  fruit- 
coektail  proposed  pursuant  to  this 
notice. 

For  the  benefit  of  interested  persons 
who  may  wish  to  submit  comments 
relative  to  this  notice,  FDA  points  out 
that  the  following  major  differences 
exist  between  the  Codex  standard  and 
the  U.S.  standards  for  canned  fruit 
cocktail: 

(1)  Styles  of  frwt»— Cherries.  The 
Codex  standarid  in  section  1.1(a) 
provides  for  cherries,  pitted  or  unpitted. 
The  U.S.  standard  in  i  145.135(a)(2Kv) 
specifies  that  cherries  most  be  pitted. 

(2)  Forms  of  pack.  The  Codex 
standard  in  section  1.2.1  provides  for  a 
five  finit  mixture  (1.2.1.1)  and  for  a  four 
fiiiit  mixture  (1.2.1.2)  in  which  either 
cherries  or  grapes  may  be  omitted.  The 
U.S.  standard  in  §  145.135(a)(2)  (i).  (u), 
(iii).  and  (iv)  provides  for  a  five  fruit 
mixture  but  does  not  provide  for  a  four 
ftiiit  product. 

(3)  Optional  sweeterting  ingredients. 
The  Codex  standard  in  section  2.1.2 
provides  for  the  optional  use  of  one  or 
more  of  the  following  sugars:  sucrose, 
invert  sugar  syrup,  dextrose,  glucose 
sjrrup,  dried  glucose  syrup.  The  U.S. 
standard  in  1 145.135(aK3)(i)  provides 
for  the  optional  use  of  one  or  any 
combination  of  two  or  more  safe  and 
suitable  nutritive  carbohydrate 
sweetener(s). 

(4)  Blemished  fruit.  The  Codex 
standard  in  section  2.4.4(a)  does  not 
differentiate  between  the  individual 
fiiiits  in  applying  the  tolerance  for 
blemished  units.  Such  blemishes  may  be 
on  a  single  fruit  ingredient  or  on  any 
combination  of  two  or  more  fruits.  "The 
U.S.  standard  in  §  145.135(b}(l)(vi) 
includes  a  separate  tolerance  of  15 
percent  for  blemished  cherries  and  a 
tolerance  of  20  percent  for  peaches, 
pears,  or  grapes.  No  provision  is  made 
for  blemished  pineapple  ingredient 
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(5)  Peel  The  Codex  standard  in 
secUon  2.4.4(b)  allows  25  cm'/kg  (4  in*/ 
2.2  lbs)  of  peel  of  the  drained  fr^t, 
considering  only  those  fruits  that  are 
peeled.  The  U.S.  standard  in 

S  145.135(b](l)(iv)  provides  for  not  more 
than  1.0  square  indi  of  pear  peel  per  1.0 
pound  of  sample,  composed  of  equal 
portions  of  drained  pear  ingredient  and 
added  packing  medium.  Similarly,  the 
U.S.  standard  in  {  145.135(b)(l)(v) 
provides  for  not  more  than  IJ)  square 
inch  of  peach  peel  per  1.0  pound  of 
drained  peach  ingredient  with  added 
packing  medium. 

(6)  Lot  acceptance.  The  Codex 
standard  in  section  2.4.6  provides  that  a 
lot  shall  be  considered  as  meeting  the 
applicable  quality  and  other 
requirements  for  canned  fruit  cocktail 
when  (1)  the  number  of  defectives  in  a 
lot  which  is  not  based  on  sample 
averages,  does  not  exceed  the 
acceptance  number  (c)  of  the 
appropriate  Sampling  Plans  for 
Prepackaged  Foods  (Ref.  No.  CAC/RM 
42-1969),  and  (2)  the  lot  is  in  compliance 
with  requirements  of  the  standard  that 
are  based  on  sample  averages.  The  U.S. 
standard  does  not  prescribe  sampling 
plans  or  an  acceptance  procedure. 

(7)  Food  additives.  The  Codex 
standard  in  section  3.3  provides  for  the 
use  of  L-ascorbic  acid  as  an  antioxidant 
within  a  limit  of  500  mg/kg  of  finished 
food.  The  U.S.  standard  in 

§  145.135(a)(l](iv)  provides  for  ascorbic 
acid  in  an  amount  no  greater  than 
necessary  to  preserve  color. 

(8)  Labeling,  llie  Codex  standard  in 
section  7.1.1  states  that  the  name  of  the 
product  shall  be  "fruit  cocktail."  In 
section  7.1.2,  the  Codex  standard 
requires  the  designation  "5  Fruits"  or 
"With  Five  Fruits,"  or  "4  Fruits"  or 
"With  Four  Fruits"  as  part  of  the  name 
or  in  close  proximity  thereto,  unless  a 
true  pictorial  representation  of  the 
product  accompanied  by  a  complete  list 
of  fruits  in  the  ingredient  statement 
would  be  sufficient  to  comply  with  the 
regulations  in  the  country  where  the 
product  is  to  be  sold.  The  U.S.  standard 
in  §  145.135(a)(4)(l)  provides  for  the 
optional  names  "fruit  cocktail," 
"cocktail  fruits,"  or  "fruits  for  cocktail." 

Under  §  130.6(c),  all  persons  who  wish 
to  submit  comments  are  encouraged  and 
requested  to  consult  with  different 
interested  groups  (consumers,  industry, 
academic  community,  professional 
organizations,  and  others)  in  formulating 
their  comments,  and  to  include  a 
statement  of  any  meetings  or 
discussions  that  have  been  held  with 
other  groups. 

List  of  Subjecte  in  21 CFR  Part  145 

Food  standards,  Fruit  cocktail,  Fruits. 


The  Codex  standard  under 
consideration  is  as  follows: 

(Codex  Stan.  7S-1981.— Codex  Standaid  for 
Canned  Fniit  Cocktail  1 

(World-wide  Standard) 

1.  Description 

1.1.    Produce  Definition 

Canned  Fruit  Cocktail  Is  the  product 

(a)  prepared  from  a  mixture  of  small  fruits 
and  small  pieces  of  fruits  (as  further 
described  in  this  standard]  wfaichmay  be 
fresh,  frozen  or  canned. 

"Hie  fruits  shall  be  of  tlie  following  kinds 
aitd  styles: 

Peaches — Any  Ann  yellow  variety  of  the 
species  Prunus  persica  L  induding  clingstone 
and  freestone  types  but  excluding  nectarines, 
peeled,  pitted  and  diced. 

Pears — Any  variety  of  the  species  Pyrus 
communis  L  or  Pyrus  sinensis  L  ,  peeled, 
cored  and  diced. 

Pineapple — Any  variety  of  the  species 
Ananas  Comosus  L,  peeled,  cored,  in  sectors, 
or  diced. 

Cherries — Any  variety  of  the  species 
Prunus  carasus  L,  halves  or  whole,  pitted  or 
unpitted,  and  which  may  l>e: 

(i)  any  light,  sweet  variety,  or 

(ii)  artincially  coloured  red:  or 

(iii)  artificially  coloured  red  and  flavoured, 
whether  natural  or  artificiaL 

Grapes — Any  seedless  variety  of  the 
species  Vitis  vinifera  L  or  Vitis  labrusca  L, 
whole. 

(b)  packed  with  water  or  other  suitable 
liquid  packing  medium,  and  which  may 
contain  seasonings  or  flavourings  appropriate 
for  the  product;  and 

(c)  processed  by  heat  in  an  appropriate 
maimer  before  or  after  l)eing  sealed  in  a 
container  so  as  to  prevent  spoilage. 

1.2    Presentation 

1.2.1  Forms  of  pack 

1.2.1.1  5  Fruits-^ruit  cocktail 

1  mixture  of  the  five  fruits  of  the  kinds  and 
syles  described  in  this  standard  (l.l(a)}. 

1.2.1.2  4  Fruits— Fruit  cocktail 

A  mixture  of  four  fruits  of  the  kinds  and 
styles  described  in  this  standard  (l.l[a]] 
except  that: 

(a)  Cherries  may  be  omitted:  or 

(b)  Grapes  may  be  omitted. 

1.2.2  Forms  of  Packing  Media 
Canned  Fruit  Cocktail  may  be  packed  in 

any  one  of  the  following  packing  media  with 
or  without  sugars  and/or  optional  ingredients: 

(a)  Water — ^in  which  water  is  the  sole 
liquid  packing  meditun. 

(b)  Water  and  Fruit  Juice — in  which  water 
and  fruit  juice(8)  from  the  specified  fruits, 
which  may  be  strained  or  filtered,  is  the  sole 
liquid  packing  medium. 

(c)  Fruit  Juice — in  which  one  or  more  fruit 
juice(s)  from  the  specified  fruits,  which  may 
he  strained  or  filtered,  is  the  sole  Uquid 
packing  medium. 

2.  Essential  composition  and  quality 
Factors 

2.1.    Composition 

2.1.1    Basic  Ingedients 
— Fruit  as  defined  in  1.1(a); 
—Water 


—Fruit  juice 

2.1.2    Other  Ingredients 
— One  or  more  of  the  foUowring  sugars: 

sucrose.  Invert  sugar  syrup,  dxtroae, 

glucose  syrup,  dried  glucose  symp; 
—Spices; 
—Mint 

22.    Formulation 

2.2.    Fruit  content 

2.2.1.1    Proportions  of  fruits 

The  products  shall  contain  fruits  in  the 
following  proportions,  based  on  the 
individual  drained  fruit  weights  in  relation  to 
the  total  drained  weight  of  all  the  fruits: 


Grapw.. 


fnM 


30%toS0%- 
2S«  to  45%. 
6%  to  16%— 


e%toao%.. 

2%toS%_ 


4ftua( 


30%  toS0%. 
2S%to48%. 
6%to2S%. 


e%toai>%. 

or 
2%totS% 


'  Formerly  CAS/RS  76-1976. 


2.2.1.1    Compliance  with  fruit  content 
requirements 

A  lot  will  be  considered  as  meeting  the 
requirements  for  Proportions  of  fruits  (2.2.1.1) 
when: 

(a)  the  average  of  the  individuals  fruit 
proportions  from  all  containers  in  the  sample 
is  within  the  range  require  for  tlie  individiutl 
fruits:  and 

(b)  the  number  of  individual  containers 
which  are  not  within  the  range  fw  any  one  or 
more  fruits  do  not  exceed  the  acceptance 
number  (c)  of  the  appropriate  sampling  plan 
(AQL-6.5)  in  the  Sampling  Plans  for 
Prepackaged  Foods  (Ref.  No.  CAC/RN  42- 
1969). 

2.2.2    Paclung  media 
2.2.2.1    Qassification  of  packing  media 
when  sugars  are  added 

(a)  When  sugars  are  added  to  water  or 
water  and  one  or  more  fruit  juices  the  liquid 
media  shall  be  classified  on  the  basis  of  the 
cut-out  strength  as  follows: 

Basic  Syrup  Strengths 

Light  Syrup — Not  less  than  14  *Brix 

Heavy  Syrup — Not  less  than  18  *Brix 

Optional  Packing  Media 

When  not  prohibited  in  the  country  of  sale, 
the  following  packing  media  may  be  used: 

Water  Slightly  Sweetened— tio\  less  than 
lO'Brix 

Slightly  Sweetened  Water  Extra  Light 
Syrup — but  less  than  14  *Brix 

Extra  Heavy  Syrup— Not  less  than  22  *Brix 

(b)  When  sugars  are  added  to  fruit  juice(s), 
the  liquid  media  shall  be  not  less  than  14 
'Brix  and  they  are  classified  on  the  basis  of 
the  cut-out  strength  as  follows: 

Lightly  sweetened  (name  of  fruits)  juice — 
Not  less  then  14  'Brix 

Heavily  sweetened  (name  of  fruits)  juice — 
Not  less  then  18  *Brix 

2.2JE.2    Compliance  with  packing  media 
classification 

Cut-out  strength  of  sweetened  juice  or 
syrup  is  to  be  determined  on  sample  average, 
but  no  container  may  have  a  Brix  value  lower 
than  that  of  the  minimum  of  the  next  category 
l>elow,  if  such  there  be. 
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2.3.    Sizes  and  shapes  of  fruits 

2.3.1  Diced  peaches,  pears  or  pineapple 
75%  or  more  of  all  such  drained  fruits  are  of 

approximate  cube-shapes  which; 

(a)  are  not  over  20  mm  in  greatest  edge 
dimension:  and 

(b)  will  not  pass  through  square  meshes  of 
8  mm. 

2.3.2  Sectors  of  pineapple 

80%  or  more  of  all  the  drained  pineapple 
portion  approximate  wedge-shapes  of  the 
following  dimensions: 

(a)  outside  arc  -10  mm  to  25  mm;  and 

(b)  thickness  -10  mm  to  15  mm;  and 

(c)  radius  (from  inside  to  outside  arc)  —20 
mm  to  40  mm. 

2.3.3  Whole  grapes  or  cherries 

90%  or  more  by  count  (based  on  sample 
average)  of  whole  grapes,  or  of  whole 
cherries,  approximate  normal  shape  except 
for  proper  preparation  (such  as  removing  pits 
or  stems)  and; 

(a)  are  not  broken  into  two  or  more  parts; 

(b)  are  not  seriously  crushed,  mutilated,  or 
torn. 

2.3.4  Halved  cherries 

80%  or  more  by  count  on  sample  average) 
of  the  cherry  units  are  approximate  halves 
which  are  not  broken  into  two  or  more  parts. 

2.4    Quality  Criteria 

2.4.1  Co/our— Canned  Fruit  Cocktail  shall 
have  normal  colour  except  that  a  slight 
leaching  of  colour  from  the  coloured  cherries 
is  acceptable. 

2.4.2  F/avour— Canned  Fruit  Cocktail 
shall  have  a  normal  flavour  characteristic  for 
each  fruit  and  for  the  entire  mixture. 

Canned  Fruit  Cocktail  v/itb  special 
ingredients  shall  have  the  flavour 
characteristic  of  that  imparted  by  the  finite  in 
the  product  and  the  other  substances  used. 

2.4.3  Texture-^The  fruit  ingredients  shall 
not  be  excessively  firm  nor  excessively  soft, 
as  is  appropriate  for  the  respective  fruit. 

2.4.4  Defects  and  Allowances — Canned 
Fruit  Cocktail  shall  be  substantially  ft^e  from 
defects  within  the  limits  set  forth  as  follows: 
(See  sampling  procedure  Section  8.1.1.2) 


(a)  Blemshed  tnti  pieces— {oon- 
SRting  of  pieces  o(  trurt  inth 
dark  surlace  areas,  spots  pene- 
trating the  fnjit  and  other  A- 
normaiHies) 

(b)  Peel  (based  on  ayenges)— 
(cons«tered  a  detect  only  «««ien 
occurring  on,  or  from,  ttioae 
tn»«s  wt»ch  are  peeled). 

(c)  Pit  matenal  {based  on  aver- 
<i9«>— (consisting  o(  pieces  o« 
prt  or  a<  fruK  stones  and  h«d 
and  sharp  pit  poims;  very  mtf 
pit  fragments  o(  less  than  5 
mm  m  greatest  dvnertsion 
which  do  not  have  sharp  points 
or  edges  are  disregarded). 

(d)  Smat  stems  (based  on  aver- 
ages)— (such  as  capstems  frtxn 
Qfapes) 

(e)  Large  stems  (based  on  avei- 
«jes>— (such  as  frxxn  peaches. 
pears,  or  chemes). 


Maximum  limits  (based 

on  the  weight  o(  (Gained 

fruit) 


20%  m/m  tota/  of  all 
fruit  units  so  affected. 


2S  cm'  aggregate  area 
per  kg. 


1  piece,  of  any  sae  per 
Zkg. 


Sperkg. 


1  large  stem,  or  piece 
thereof,  par  kg. 


2.4.5    Classification  of  "defectives" 
A  container  shall  be  considered  a 

"defective"  when  it  fails  to  meet  one  or  more 

of: 


(1)  the  applicable  requirements  in  2.3.1 
through  2.3.4  (except  for  style  and  shapes  for 
grapes  and  cherries  which  are  based  on 
averages):  and 

(2)  the  applicable  quaUty  requiremente  in 
2.4.1  through  2.4.4  (except  for  peel,  pit 
material,  and  stems  which  are  based  on 
averages). 

2.4.6    Lot  Acceptance 

A  lot  will  be  considered  as  meeting  the 
applicable  quahty  and  other  requirements 
referred  to  in  subsection  2.4.5  when: 

(a)  for  those  requirements  which  are  not 
based  on  averages  the  number  of 
"defectives",  as  defined  in  sub-section  2.4.5, 
does  not  exceed  the  acceptance  number  (c)  of 
the  appropriate  Sampling  Pfen  (AQL-6.5)  in 
the  FAO/WHO  Sampling  Plans  for 
Prepackaged  Foods  (Ref.  No.  CAC/RM  42- 
1969);  and 

(b)  the  requirements  which  are  based  on 
sample  average  are  complied  with. 

Z.  Food  Additives 


3.  Cotourc  Eiythroalna  (To 
cokxir  ctwtries  only  when  artiA- 
caly  coloured  cherries  are 
used). 

3.2    Flavours: 

3.Z1    Nabral  fruit  essence 


3.22  Natural  flavours  «id  their 
identKal  synthetic  eqiAfalents. 

3.2.3  Cherry  Laurel  Oil  (to  fla- 
vour artificially  colourad  cher- 
ries only). 

3.24  Bittar  Almond  Oil  (to  fla- 
vour artifkaally  coloured  dwr- 
riesonly). 

3.3    AntKXddanI:  L-ascortic  add  . 


Majunwiii  (aval 


UnUM  by  good 
manufacturing 
practice. 


Limiledbygood 
manulKtuting 

Limited  by  good 
manutacturing 
praciica.' 

10  mg/kg  in  the  total 
product 

40  mg/kg  in  the  tdtal 
product 


500  mg/kg. 


'  Temponriy  endorsed. 
4.  Containments 


Tn.. 


'Temporarily  endorsed. 


2S0  mg/kg, 
asSn.' 


5.  Hygiene 

5.1  It  is  recommended  that  the  product 
covered  by  the  provisions  of  this  standard  be 
prepared  in  accordance  with  the 
Recommended  International  Code  of 
Hygienic  Practice  for  Canned  Fruit  and 
Vegetable  Producte  (Ref.  No.  CAC/RCP  2- 
1969). 

5.2  To  the  extent  possible  in  good 
manufacturing  practice  the  product  shall  be 
free  from  objectionable  matter. 

5.3  When  tested  by  appropriate  methods 
of  sampling  and  examination,  the  product: 

(a)  shall  be  free  from  microorganisms 
capable  of  development  under  normal 
conditions  of  storage:  and 

(b)  shall  not  contain  any  substances 
originating  from  microorganisms  in  amounts 
which  may  represent  a  hazard  to  health. 

6.  Weights  and  Measures 
6.1    Fill  of  container 
6.1.1    Minimum  fill 

The  container  shall  be  well  filled  with  ftnit 
and  the  product  (including  packing  medium) 
shall  occupy  not  less  than  90%  of  the  water 
capacity  of  the  container.  The  water  capacity 


of  the  container  is  the  volume  of  distilled 
water  at  20  'C  which  the  sealed  container 
will  hold  when  completely  filled. 

6.1.2  Classification  of  "defectives" 
A  container  that  fails  to  meet  the 

requirement  for  minimum  fill  (90  percent 
container  capacity)  of  6.1.1  shall  be 
considered  a  "defective". 

6.1.3  Lot  Acceptance 

A  lot  will  be  considered  as  meeting  the 
requirement  of  6.1.1  when  the  number  of 
"defectives '  does  not  exceed  the  acceptance 
number  (c)  of  the  appropriate  sampling  plan 
(AQL-6.S)  in  the  Sampling  Plans  for 
Prepackaged  Foods  (Ref.  No.  CAC/RM  42- 
1969). 

6.1.4  Minimum  Drained  Weight 

6.1.4.1  The  drained  weight  of  the  product 
shall  be  not  less  than  60%  of  the  weight  of 
distilled  water  at  20  'C  which  the  sealed 
container  will  hold  when  completely  filled. 

6.1.4.2  The  requirement  for  minimum 
drained  weight  shall  be  deemed  to  be 
complied  with  when  the  average  drained 
weight  of  all  containers  examined  is  not  less 
than  the  minimum  required,  provided  that 
there  is  no  unreasonable  shortage  in 
individual  containers. 

7.    Labelling 

In  addition  to  Sections  1,  2, 4  and  6  of  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods  (Ref.  CODEX  STAN.  1- 
1981)  the  following  specific  provisions  apply: 

7.1     The  name  of  the  food 

7.1.1  The  name  of  the  product  shall  be 
"Fruit  Cocktail", 

7.1.2  The  following,  as  applicable,  shall 
be  included  as  part  of  the  name  or  in  close 
proximity  to  the  name,  unless  in  the  country 
where  the  product  is  sold  a  true  pictorial 
representation  of  the  product  accompanied 
by  a  complete  list  of  the  truHs  in  the 
statement  of  ingredients  would  suffice  in 
accordance  with  its  national  legislation: 

"5  Fruits"  or  "With  Five  FruiU "; 

or 
"4  Fruits"  or  "With  Four  Fruite". 

7.1.3  When  the  packing  medium  is 
composed  of  water,  or  water  and  one  or  more 
fruit  juices  in  which  water  predominates,  the 
packing  medium  shall  be  declared  as  part  of 
the  name  or  in  close  proximity  thereto  as: 

"In  water"  or  "Packed  in  water". 

7.1.4  When  the  packing  mediimi  is 
composed  solely  of  a  single  fruit  juice,  the 
packing  medium  shall  be  declared  as  part  of 
the  name  or  in  close  proximity  thereto  as: 

"In  (name  of  finit)  juice". 

7.1.5  When  the  packing  medium  is 
composed  of  two  or  more  ft^iit  juices,  it  shall 
be  declared  as  part  of  the  name  or  in  close 
proximity  thereto: 

"In  (name  of  fruit)  juice" 

or 
"In  fhiit  juices" 

or 
"In  mixed  fruit  juices" 

7.1.6  When  sugars  are  added  to  water,  or 
water  and  one  or  more  fruit  juices  in  whicih 
water  predominates,  the  packing  medium 
shall  be  declared  as  may  be  appropriate: 

— "Water  slightly  sweetened"  or 
"Slightly  sweetened  water"  or 
"Extra  light  syrup"  or 

— "Light  syrup"  or 
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— "Haavy  syrup"  or 
— "Extra  heavy  tyrup". 

7.1.7  When  the  packing  medium  contain* 
water  and  one  or  more  fruit  juice(8),  in  whidi 
the  fruit  juice  comprise*  50%  or  more  by 
volume  of  the  packing  medium,  the  paddng 
medium  shall  be  des^ated  to  indicate  the 
preponderance  of  such  fruit  fuice.  as  for 
exampia: 

"In  (name  of  frvit)  Hiice(8)  and  water" 

7.1.8  When  sugars  are  added  to  one  or 
more  fruit  juices,  the  packing  medium  shall 
be  declared  as  may  be  appropriate: 

lightly  sweetened  (name  of  fruit(8])  juice" 

or 
"Heavily  sweetened  (name  of  fruit(s)) 
juice" 

or 
"Lighdy  sweetened  fruit  juices" 

or 
"Lightly  sweetened  mixed  frvit  juices" 

or 
"Heavily  sweetened  fruit  juice" 

or 
"Heavily  sweetened  mixed  fruit  juices" 

7.1.9  A  declaration,  as  part  of  the  name  or 
in  close  proximity  to  the  name,  shall  be  made 
of  any  characteristic  flavouring;  e.g.  "with — 
X — ",  as  appropriate. 

7.2    IJst  of  ingredients 

7.2.1  A  complete  list  of  ingredients  shall 
be  declared  on  the  label  in  descending  order 
of  proportion  in  accordance  with  sub-section 
3.2(c)  of  the  General  Standard  for  the 
Labelling  of  Prepackaged  Foods  (Ref.  CODEX 
STAN.  1-1981)  except  as  provided  for  in  7.2.2 
and  7.2.3. 

7.2.2  When  cherries  are  artificially 
coloured  and/or  artificially  flavoured,  the 
following  declarations  are  permitted  in  the 
list  of  ii^redienU  in  lieu  of  naming  the 
additive: 

"Cherries  artificially  coloured  red"; 

or 
"Cherries  artificially  coloured  red  and 
artificially  flavoured". 

7.2.3  If  ascorbic  acid  is  added  to  preserve 
colour,  its  presence  shall  be  declared  in  the 
list  of  ingredients  in  the  following  manner 

"L — ascorbic  acid  added  as  an  anti- 
oxidant". 

7  J    Net  contents 

The  net  contents  shall  be  declared  by 
weight  in  either  the  metric  system  ("Systdme 
international"  units]  or  avoirdupois  or  both 
systems  of  measurement  as  required  by  the 
country  in  which  the  product  is  sold. 

7.4  Name  and  Address 

The  name  and  address  of  the  manufacturer, 
packer,  distributor,  importer,  exporter,  or 
vendor  of  the  product  shall  be  declared. 

7.5  Country  of  origin 

7.5.1  The  country  of  origin  of  the  product 
shall  be  declared  if  its  omission  would 
mislead  or  deceive  the  consumer. 

7.5.2  When  the  product  undergoes 
processing  in  a  second  country  which 
changes  its  nature,  the  country  in  which  the 
processing  is  performed  shall  be  considered 
to  be  the  country  of  origin  for  the  pruposes  of 
labelling. 

7.6  Lot  Identification 

Each  container  shall  be  embossed  or 
otherwise  permanently  marked  in  code  or  in 
clear  to  identify  the  producing  factory  and 
the  lot. 

8.    Methods  of  Analysis  and  Sampling 

8.1    Sampling 


In  accorduice  with  the  FAO/WHO  Codex 
Alimentarius  Sampling  Plana  for  Prepackaged 
Foods  (Ref.  No.  CAC/RM  42-1968). 

8.1.1  Size  of  Sample  Unit 

8.1.1.1  For  ascertaining  p/t>port/o/)so/ 
fruits  and  ////  of  container  (including  drained 
weight]  the  entire  container  shall  be  the 
sample  untt. 

6.1.1.2  For  ascertaining  compliance  «vith 
percentage  requirements  for  Size  and  Shapes 
of  fruits  and  Defects,  the  sample  unit  shall  be: 

(1)  the  entire  container  when  it  holds  1  litre 
or  less;  or 

(2)  500  g  of  drained  fruit  (or  a 
representative  mixture]  when  the  container 
holds  more  than  1  litre. 

8.2.  Ascertaining  Proportions  of  Fruit 
8.2.1.    Procedure 

.8.2.1.1    Determine  drained  weight  and 
keep  liquid  and  fruit  separate. 

8.2.1.2    Separate  individual  first 
ingredients,  removing  those  fruits  present  in 
lesser  amounts  (such  as  cherries,  pineapples, 
grapes). 

&2.1.3    Weigh  the  individual  fruit 
ingredients  to  the  nearest  gramme. 

8.2.1.4    Record  each  frtiit's  weight  and  add 
all  of  these  weights. 

8.2.2  Calculation  and  Expression  of 
Results 

Calculate  the  percentage  of  fruit 
proportions: 
each  fruits  weight 

100+%  of  the  fruit 

sum  of  all  fruit        ^  weight 

weights 
*Do  not  use  the  original  drained  weight  of 
the  product  before  separation  of  the  miits. 

8.3.  Determination  of  Drained  Weight 

In  accordance  with  the  FAO/WHO  Codex 
Alimentarius  Methods  of  Analysis  for 
Processed  Fruits  and  Vegetables  (Ref.  No 
CAC/RW  30-1070— Determination  of 
Drained  Weight  Method  I). 

Results  are  expressed  as  %  m/m  calculated 
on  the  basis  of  the  mass  of  distilled  water  at 
20  *C  which  the  sealed  container  will  hold 
when  completely  filled. 

8.4.  Syrup  Measurement  (Refractometric 
Method) 

In  accordance  with  Official  Methods  of 
Analysis  of  the  AOAC,  1975,  31.011:  Solids  by 
means  of  refractometer  (4),  Official  Pinal 
Action,  Reference  Tables  52.015  and  52.012. 

Results  are  expressed  as  %  m/m  sucrose 
("Degrees  Brix"),  without  correction  for  invert 
sugar,  but  with  correction  for  temperature  to 
the  equivalent  at  20*C. 

8.6.    Determination  of  Water  Capacity  of 
Containers 

In  accordance  with  FAP/WHO  Codex 
Alimentarius  Recommended  Method  (Ref. 
No.  CAC/RW  46-1972). 

For  the  convenience  of  the  reader, 
FDA  is  also  including  the  text  of  the 
existing  U.S.  standards  of  identity, 
quality,  and  fill  of  container  for  canned 
fruit  cocktail  which  is  as  follows: 

§145.135    Cannad  fnitt  eeclctalL 

(a)  Identity — (1)  Ingredients.  Caiuied 
fruit  cocktail,  canned  cocktail  fruits, 
canned  fruits  for  cocktail,  is  the  food 
prepared  from  the  mixture  of  fresh, 
frozen,  or  previously  canned  fririt 
ingredients  of  matiu«  fruits  in  the  forms 


and  proportions  as  provided  in 
paragraph  (a)(2)  of  this  sectioa  and  one 
of  the  optional  packing  media  specified 
in  paragraph  (a)(3)  of  this  section.  Such 
food  may  also  contain  one,  or  any 
combination  of  two  or  more,  of  the 
following  safe  and  suitable  optional 
ingredients: 

(i)  Natural  and  artificial  flavors. 

(ii)  Spice. 

(iii)  Vinegar,  lemon  juice,  or  organic 
acids. 

(iv)  Ascorbic  acid  in  an  amount  no 
greater  than  necessary  to  preserve  color. 
Such  food  is  sealed  in  a  container  and 
before  or  after  sealing  is  so  processed 
by  heat  as  to  prevent  spoilage. 

(2)  Varietal  types  and  styles.  The  fruit 
ingredients  referred  to  in  paragraph 
(a)(1)  of  this  section,  the  forms  of  each, 
and  the  percent  by  weight  of  each  in  the 
mixture  of  drained  fruit  from  the 
finished  canned  fruit  cocktail  are  as 
follows: 

(i)  Peaches.  Any  firm  yellow  variety 
of  the  species  Prunus  peraica  L, 
excluding  nectarine  varieties,  which  are 
pitted,  peeled,  and  diced,  not  less  than 
30  percent  and  not  more  than  50  percent. 

(ii)  Pears.  Any  variety,  of  the  species 
Prunus  persica  L  or  Pyrus  sinensis  L 
which  are  peeled,  cored,  and  diced,  not 
less  than  25  percent  and  not  more  than 
45  penxnL 

(iii)  Pineapples.  Any  variety,  of  the 
species  Ananas  comosus  L,  which  are 
peeled,  cored,  and  cut  into  sectors  or 
into  dice,  not  less  than  6  percent  and  not 
more  dian  16  percent. 

(iv)  Grapes.  Any  seedless  variety,  of 
the  species  Vitis  vinifera  L,  or  Vitis 
labrusca  L,  not  less  than  6  percent  and 
not  more  than  20  percent 

(v)  Cherries.  Approximate  halves  or 
whole  pitted  cherries  of  the  species 
Prunus  cerasus  L,  not  less  than  2 
percent  and  not  more  than  6  percent,  of 
the  following  types: 

[a]  Cherries  of  any  light,  sweet 
variety: 

(6)  Cherries  artifically  colored  red:  or 
(c)  Cherries  artifically  colored  red  and 
flavored,  natural  or  artifical. 
Provided.  That  each  127.5  grams  {4V4 
ounces  avoirdupois)  of  the  finished 
caimed  fruit  cocktail  and  each  fraction 
thereof  greater  than  56.7  grams  (2 
ounces  avoirdupois)  contain  not  less 
than  2  sectors  or  3  dice  of  pineapple  and 
not  less  than  1  approximate  half  of  the 
optional  cherry  ingredient 

(3)  Packing  media,  (i)  The  optional 
packing  media  referred  to  in  paragraph 
(a)(1)  of  this  section,  as  defined  in 

§  1.45.3  are: 
(o)  Water. 

[b]  Fruit  juicefs)  and  water. 

[c]  Fruit  juice(s). 
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Such  packing  media  may  be  used  as 
such  or  any  one  or  any  combination  of 
two  or  more  safe  and  suitable  nutritive 
carbohydrate  sweetenerfs)  may  be 
added.  Sweetnere  defined  in  §  145.3 
shall  be  as  defined  therein,  except  that  a 
nutritive  carbohydrate  sweetener  for 
which  a  standard  of  identity  has  been 
established  in  Part  168  of  this  chapter 
shall  comply  with  such  standard  in  lieu 
of  any  definition  that  may  appear  in 
§145.3. 

(ii)  When  a  sweetener  is  added  as  a 
part  of  any  such  liquid  packing  medium, 
the  density  range  of  the  resulting 
packing  medium  expressed  as  percent 
by  weight  of  sucrose  (degrees  Brix)  as 
determined  by  the  procedure  prescribed 
in  §  145.3(m)  shall  be  designated  by  the 
appropriate  name  for  the  respective 
density  ranges,  namely; 

[a]  When  the  density  of  the  solution  is 
10  percent  or  more,  but  less  than  14 
percent,  the  medium  shall  be  designated 
as  "slightly  sweetened  water";  or  "extra 
light  sirup":  "slightly  sweetened  fruit 
juice(s)  and  water";  or  "slightly 
sweetened  fruit  juice(s)".  as  the  case 
may  be. 

[b)  When  the  density  of  the  solution  is 
14  percent  or  more  but  less  than  18 
percent,  the  medium  shall  be  designated 
as  "light  sirup";  "lightly  sweetened  fhiit 
juices(s)  and  water";  or  "lightly 
sweetened  finiit  juice(s)",  as  the  case 
may  be. 

[c)  When  the  density  of  the  solution  is 
18  percent  or  more  but  less  than  22 
percent  the  medium  shall  be  designated 
as  "heavy  sirup";  "heavily  sweetened 
fruit  juices(s)  and  water";  or  "heavily 
sweetened  fruit  juice[s)",  as  the  case 
may  be. 

[d]  When  the  density  of  the  solution  is 
22  percent  or  more  but  not  more  than  35 
percent,  the  medium  shall  be  designated 
as  "extra  heavy  sirup";  "extra  heavily 
sweetened  fruit  juices(s)  and  water";  or 
"extra  heavily  sweetened  fruit 
juices(s)",  as  the  case  may  be. 

(4)  Labeling  requirements,  (i)  The 
name  of  the  food  is  "fhiit  cocktail", 
"cocktail  fruits",  or  "fruits  for  cocktail". 
The  name  of  the  foods  shall  also  include 
a  declaration  of  any  flavoring  that 
characterizes  the  product  as  specified  in 
§  101.22  of  this  chapter  and  a 
declaration  of  any  spice  or  seasoning 
that  characterizes  the  product;  for 
example,  "Spice  added",  or  in  lieu  of  the 
word  "Spice",  the  common  name  of  the 
spice,  "Seasoned  with  vinegar"  or 
"Sessoned  with  lemon  juice".  When  two 
or  more  of  the  optional  ingredients 
specified  in  paragraphs  (a)(1)  (ii)  and 
(iii)  of  this  section  are  used,  such  words 
may  be  combined  as  for  example, 
"Seasoned  with  cider  vinegar,  cloves, 
cinnamon  oil  and  lemon  juice". 


(if)  The  name  of  the  packing  medium 
as  used  in  paragraphs  (a)(3)  (i)  and  (ii) 
of  this  section,  preceded  by  "In"  or 
"Packed  in"  shall  be  included  as  part  of 
the  name  or  in  close  proximity  to  the 
name  of  the  food.  When  the  packing 
medium  is  prepared  with  a  sweetener(s) 
which  imparts  a  taste,  flavor  or  other 
characteristic  to  the  fiinished  food  in 
addition  to  sweetness,  the  name  of  the 
packing  medium  shall  be  accompanied 
by  the  name  of  such  sweetener(8),  as  for 
example,  in  the  case  of  a  mixture  of 
brown  sugar  and  honey,  an  appropriate 

statement  would  be  " simp  of 

brown  sugar  and  honey"  the  blank  to  be 
filled  in  with  the  word  "light",  "heavy", 
or  "extra  heavy"  as  the  case  may  be. 
when  the  liquid  portion  of  the  packing 
media  provided  for  in  paragraphs  {a)(3) 
(i)  and  (ii)  of  this  section  consists  of  fruit 
juice(s),  such  juice{8)  shall  be  designated 
in  the  packing  medium  as: 

(aj  In  the  case  of  a  single  fruit  juice, 
the  name  of  the  juice  shall  be  used  in 
lieu  of  the  word  "fruit"; 

(bj  In  the  case  of  a  combination  of 
two  or  more  finit  juices,  the  names  of 
the  juices  in  the  order  of  predominance 
by  weight  shall  either  be  used  in  lieu  of 
the  word  "fruit"  in  the  name  of  the 
packing  medium,  or  be  declared  on  the 
label  as  specified  in  paragraph  (a)(4)(iii) 
of  this  section;  and 

(c)  In  the  case  of  a  single  fruit  juice  or 
a  combination  of  two  or  more  fruit  juices 
any  of  which  are  made  from 
concentrate(8),  the  words  "from 
concenti-ate(s)"  shall  follow  the  word 
"juice(s)"  in  the  name  of  the  packing 
medium  and  in  the  name(s)  of  such 
]uice(s)  when  declared  as  specified  in 
paragraph  (a)(4)(iii)  of  this  section. 

(iii)  Whenever  die  names  of  the  fiiiit 
juices  used  do  not  appear  in  the  name  of 
the  packing  medium  as  provided  in 
paragraph  (a)(4)(ii)(6)  of  this  section, 
such  names  and  the  words  "from 
concentrate",  as  specified  in  paragraph 
(a)(4)(ii)(c)  of  this  section,  shall  appear 
in  an  ingredient  statement  pursuant  to 
the  requirements  of  §  101.3(d)  of  this 
chapter. 

(iv)  Each  of  the  optional  ingredients 
used  shall  be  declared  on  the  label  as 
required  by  the  applicable  sections  of 
Part  101  of  this  chapter. 

(b)  Quality.  (1)  The  standard  of 
quality  for  canned  fruit  cocktail  is  as 
follows: 

(i)  Not  more  than  20  percent  by  weight 
of  the  units  in  the  container  of  peach  or 
pear,  or  of  pineapple  if  the  units  Uiereof 
are  diced,  are  more  than  %  inch  in 
greatest  edge  dimension,  or  pass  through 
the  meshes  of  a  sieve  designated  as  Vi* 
inch  that  complies  with  the 
specifications  for  such  cloth  set  forth  in 
the  "Official  Methods  of  Analysis  of  the 


Association  of  Official  Analytical 
Chemists,"  13th  Ed.  (1980).  Table  1, 
"Nominal  Dimensions  of  Standard  Test 
Sieves  (U.S.A.  Standard  Series)."  under 
the  heading  "Definitions  of  Terms  and 
Explanatory  Notes,"  which  is 
incorporated  by  reference.  Copies  may 
be  obtained  from  the  Association  of 
Office  Analytical  Chemists,  P.O.  Box 
540,  Benjamin  Franklin  Station. 
Washington,  DC  20044,  or  may  be 
examined  at  the  Office  of  the  Federal 
Register,  1100  L  St  NW..  Washington. 
DC  20408.  If  the  units  of  pineapple  are  in 
the  form  of  sectors,  not  more  than  20 
percent  of  such  sectors  in  the  container 
fail  to  conform  to  the  following 
dimensions:  The  length  of  the  outside 
arc  is  not  more  than  y4  inch  but  is  more 
than  %  inch;  the  thickness  is  not  more 
than  Vk  inch  but  is  more  than  Vie  Inch; 
the  length  (measured  along  the  radius 
from  the  inside  arc  to  the  outside  arc)  is 
not  more  than  IVt  inches  but  is  more 
than  %  inch. 

(il)  Not  more  than  10  percent  of  the 
grapes  in  a  container  containing  10 
grapes  or  more,  and  not  more  than  1 
grape  in  a  container  containing  less  than 
10  grapes,  are  cracked  to  the  extent  of 
being  severed  into  two  parts  or  are 
crushed  to  the  extent  that  their  normal 
shape  is  destroyed. 

(iii)  Not  more  than  10  percent  of  the 
grapes  in  a  container  containing  10 
grapes  or  more,  and  not  more  than  a 
grape  in  a  container  containing  less  than 
10  grapes,  have  the  cap  stem  attached. 

(iv)  There  is  present  in  the  finished 
canned  fioiit  cocktail  not  more  than  1 
square  inch  of  pear  peel  per  each  1 
pound  of  drained  weight  of  units  of  pear 
plus  the  weight  of  a  proportion  of  the 
packing  medium  which  is  the  same 
proportion  as  the  drained  weight  of  the 
units  of  pear  bears  to  the  drained  weight 
of  the  entire  contents  of  the  can.  Such 
drained  weights  shall  be  determined  by 
the  method  prescribed  in  paragraph  (c) 
of  this  section. 

(v)  There  is  present  in  the  finished 
canned  fruit  cocktail  not  more  than  1 
square  inch  of  peach  peel  per  each  1 
pound  of  drained  weight  of  units  of 
peach  plus  the  weight  of  a  proportion  of 
the  packing  medium  which  is  the  same 
proportion  os  the  drained  weight  of 
units  of  peach  bears  to  the  drained    . 
weight  of  the  entire  contents  of  the  can. 
Such  drained  weights  shall  be 
determined  by  the  method  prescribed  in 
paragraph  (c)  of  this  section. 

(vi)  Not  more  than  15  percent  of  the 
units  of  cherry  ingredient,  and  not  more 
than  20  percent  of  die  units  of  peach, 
pear,  or  grape,  in  the  container  are 
blemished  with  scab,  hail  injury,  scar 
tissue  or  other  abnormality. 
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(vii)  If  the  cherry  ingredient  is 
artificially  colored,  the  color  of  not  more 
than  15  percent  of  the  units  thereof  in  a 
container  containing  more  than  six  units 
and  of  not  more  than  one  unit  in  a 
container  containing  six  units  or  less,  is 
other  than  evenly  distributed  in  the  unit 
or  other  than  uniform  with  the  color  of 
the  other  imits  of  the  cherry  ingredient 

(2)  If  die  quality  of  canned  friiit 
cocktail  falls  below  the  standard 
prescribed  in  paragraph  (b)(1).  of  this 
section,  the  label  shall  bear  the  general 
statement  of  substandard  quality 
specified  in  {  130.14(a)  of  this  chapter,  in 
the  manner  and  form  therein  specified. 

{c)  Fill  of  container.  (1)  The  standard 
of  fill  of  container  for  canned  fruit 
cocktail  is  a  fill  such  that  the  total 
weight  of  drained  fruit  is  not  less  than 
65  peroent  of  the  water  capacity  of  the 
container,  as  determined  by  the  general 
method  for  water  capacity  of  containers 
prescribed  in  §  130.12(a)  of  this  chapter. 
Such  total  weight  of  drained  fruit  is 
determined  by  the  following  method: 
Tilt  the  opened  container  so  as  to 
distribute  the  contents  evenly  over  the 
meshes  of  a  circular  sieve  which  has 
been  previously  weighed.  The  diameter 
of  the  sieve  is  8  inches  if  the  quantity  of 
contents  of  the  container  is  less  than  3 
pounds,  and  12  inches  if  such  quantity  is 
3  pounds  or  more.  The  bottom  of  the 
sieve  is  woven-wire  cloth  that  complies 
with  the  specifications  for  such  cloth  set 
forth  under  "2.38  mm  (No.  8)"  in  Table  1, 
"Nominal  Dimensions  of  Standard  Test 
Sieves  (U.S.A.  Standards  Series)," 
prescribed  in  paragraph  (b](l](i)  of  this 
section,  which  is  incorporated  by 
reference.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (b)(l)(i)  of  this  section. 
Without  shifting  the  material  on  the 
sieve  so  incline  the  sieve  as  to  facilitate 
drainage.  Two  minutes  from  the  time 
drainage  begins,  weigh  the  sieve  and 
drained  fruit.  The  weight  so  found,  less 
the  weight  of  the  sieve,  shall  be 
considered  to  be  the  total  weight  of 
drained  fruit 

(2]  If  canned  fruit  cocktail  falls  below 
the  standard  of  fill  of  container 
prescribed  in  paragraph  (c)(1)  of  this 
section,  the  label  shall  bear  the  general 
statement  of  substandard  fill  specified 
in  S  130.14(b)  of  this  chapter,  in  the 
manner  and  form  therein  prescribed. 

Interested  persons  may,  on  or  before 
January  28, 1966,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Each  comment  should 
identify  the  title  of  the  Codex  standard 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 


document  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Any  comments  submitted  in  support 
of  amendment  to  the  U.S.  standards  for 
canned  fruit  cocktail  should  be 
supported  by  appropriate  information 
and  data  regarding  impact  on  small 
business  consistent  with  requirements  of 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354). 

Dated  November  21, 1985. 

Sonfoid  A.  Millar. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  85-28352  Filed  11-27-85: 8:45  am] 

BHUNQ  CODE  41M-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redantation 
and  Enforcement 

30  CFR  Part  936 

Permanent  State  Regulatory  Program 
of  Oklahoma 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  aimouncing 
procedures  for  a  public  comment  period 
and  for  a  public  hearing  on  the 
adequacy  of  a  proposed  amendment  to 
the  Oklahoma  permanent  regulatory 
program  which  was  approved  by  the 
Secretary  of  the  Interior  pursuant  to  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
submitted  by  the  Oklahoma  Department 
of  Mines  (ODM)  for  the  Director's 
approval  consists  of  changes  to  the 
definitions  of  the  following  phrases: 
"surface  coal  mining  operations",  "coal 
preparation"  and  "coal  preparation 
plant" 

This  notice  sets  forth  the  times  and 
locations  that  the  Oklahoma  program 
and  proposed  amendments  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  amendment  and 
information  pertinent  to  the  public 
hearing. 

dates:  Written  comments  relating  to 
Oklahoma's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  December  30, 1985,  Mrill  not 
necessarily  be  considered.  A  public 
hearing  on  the  proposal  will  be  held,  if 
requested,  on  December  24, 1985,  at  the 
address  shown  below  under 
"ADDRESSES". 


Any  person  interested  in  making  an 
oral  or  written  presentation  at  the 
hearing  should  contact  Mr.  James  H. 
Moncrief,  Director  of  the  Tulsa  Field 
Office  by  4:00  p.m.,  on  December  20. 
1965.  If  no  one  has  contacted  Mr. 
Moncrief  to  express  an  interest  in 
participating  in  the  hearing  by  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  has  so  contacted  Mr.  Moncrief,  a 
public  meeting  rather  than  a  hearing 
may  be  held  and  the  results  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  H.  Moncrief,  Director.  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Room 
3432,  333  West  Fourth  Street  Tulsa, 
Oklahoma  74103. 

The  public  hearing,  if  requested,  will 
be  held  at  the  Federal  Building,  125 
South  Main  Street,  Muskogee, 
Oklahoma  74401.  See  "SUPPLEMENTARY 
INFORMATION"  for  addresses  where 
copies  of  the  Oklahoma  program 
amendment  and  administrative  record 
on  the  Oklahoma  program  are  available. 
Each  requestor  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
program  amendment  by  contacting  the 
OSM  Tulsa  Field  Office  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  H.  Moncrief,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining, 
Room  3432,  333  West  Fourth  Street 
Tulsa,  Oklahoma  74103;  Telephone:  (918) 
581-7927. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  Oklahoma  program  amendment 
the  Oklahoma  program  and  the 
administrative  record  on  the  Oklahoma 
program  are  available  for  public  review 
and  copying  at  the  OSM  offices  and  the 
Office  of  State  regulatory  authority 
listed  below,  Monday  through  Friday, 
9:00  a.m.  to  4:00  p.m..  excluding 
holidays. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Room,  Room  5154, 1100  "L" 
Street  NW.,  Washington,  DC.  20240 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Room  3432,  333 
West  Fourth  Street  Tulsa.  Oklahoma 
74103 

Oklahoma  Department  of  Mines,  Suite 
107, 4040  N.  Lincohi,  Oklahoma  City. 
Oklahoma  73105. 

Background 

The  Oklahoma  program  was  approved 
by  the  Secretary  of  the  Interior  on 
January  19, 1981,  conditioned  on  the 
correction  of  four  deficiencies. 
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Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  detailed 
explanation  of  the  conditions  of 
approval  of  the  Oklahoma  |Ht>gram  can 
be  found  in  die  jamiary  19, 1981  Federd 
RegUter  (46  ¥R  4902),  April  2, 1982 
Federal  Register  (47  FR  14152).  May  4. 
1983  Federal  Register  (48  FR  20049). 
April  12. 1984  Federd  Registw  (49  FR 
14674),  August  2a  1984  Federal  RMistet 
(49  FR  34000)  and  March  18. 1985 
Federal  Register  (50  FR  10759). 

Proposed  Amendment 

On  September  11. 1985,  the  State  of 
Oklahoma  submitted  on  OSM  an 
amendment  to  its  permanent  regulatory 
program.  The  amendment  consists  of 
changes  made  to  three  definitions  in  the 
approved  Oklahoma  regulations.  The 
State  revised  the  definitions  of  "surface 
coal  mining  operations",  "coal 
preparation"  and  "coal  preparation 
plant".  The  proposed  amendment  is 
intended  to  implement  the  revised 
Federal  provisions  at  30  CFTl  700.5  and 
701.5  as  published  in  the  July  10, 1985 
Federal  Register  (50  FR  28186). 

OSM  is  seeking  comment  on  whether 
Oklahoma's  proposed  amendment  is  no 
less  effective  than  the  requirements  of 
the  Federal  regulations  and  satisfies  the 
criteria  for  approval  of  State  program 
amendments  at  30  CFR  732.17  aad 
732.15. 

The  full  text  of  the  proposed  program 
modification  submitted  by  Oklahoma  for 
OSM's  consideration  is  available  for 
public  review  at  the  addresses  listed 
under  "SUPPLBiaiTAftY  INFOIUIATIOM." 

Additional  Detennmatiofu 

1.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C 
1291(d),  no  environmental  impact 
statement  need  be  prepared  for  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  AcL-  On  August 
28, 1981.  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  a^iroval  of  State  regulatory 
programs.  Therefore,  this  acdon  is 
exempt  fivm  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  diat  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  Slate. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mhiing. 

Dated:  November  21, 1985. 
James  W.  Workman. 

Deputy  Director.  Off  ice  of  Surface  Mining. 
[PR  Doc.  85-28482  Filed  11-27-85;  8:45  amj 

WLUNQ  COOC  4310-(»4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

(SW-5-FRL-2925-9] 

Ohio;  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AQBicv:  Environmental  Protection 
Agency. 

action:  Notice  of  Delayed 
Determination  on  Ohio's  Application  for 
Final  Authorization  under  the  Resource 
Conservation  and  Recovery  Act. 


summary:  This  notice  announces  the 
decision  by  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  to  delay  its  determination  on 
granting  final  authorization  to  the  State 
of  Ohio.  Ohio  has  applied  for  final 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  U.S.  EPA  has  reviewed  Ohio's 
application  and  is  presently  evaluating 
the  Ohio  Environmental  Protection 
Agency's  capability  to  administer  a 
quality  hazardous  waste  management 
program.  U.S.  EPA  will  complete  the 
assessment  and  publish  a  tentative 
determination  after  reviewing  the  results 
of  the  Fiscal  Year  1985  year-end 
(September  30. 1985)  State  RCRA  grant 
evaluation. 

FOR  RMTTHER  INFORMATION  CONTACT: 

Ms.  April  Katsura,  Regulatory  Specialist, 
U.S.  EPA.  Region  V,  Waste  Management 
Division,  230  S.  Dearborn  Street. 
Chicago,  Illinois  60604.  (312)  886-6134. 


SUPPLEMENTARY  MFORMATION: 

A.  Background 

Section  3006  of  RCRA  allows  U.S. 
EPA  to  authorize  a  State  hazardous 
waste  program  to  operate  in  the  State  in 
heu  of  the  Federal  hazardous  waste 
program.  Two  types  of  authorizatktts 
may  be  granted.  The  first  type,  known 
as  "interim  authorization,"  is  a 
temporary  authorization  which  is 
granted  ilU.S.  EPA  determines  diat  the 
State  program  is  "substantially 
equivalent"  to  die  Federal  program 
(Section  3006  (c),  42  U.S.C.  6928  (c)).  U.S. 
EPA's  implementing  regulations  at  40 
CFR  271.121-271.137  establish  a  phased 
approach  to  interim  authorization.  Phase 
I  covers  U.S.  EPA's  regulations  in  40 
CFR  Parts  260-263.  and  265  (universe  of 
hazardous  wastes,  generator  standards, 
transporter  standards,  and  standards  for 
interim  status  facilities).  Phase  II  covers 
U.S.  EPA's  regulations  in  40  CFR  Parts 
124,  264,  and  270  (procedures  and 
standards  for  permitting  hazardous 
waste  management  facilities). 

Phase  II.  in  turn,  has  three 
components.  Phase  HA  covers  general 
permitting  procedures  and  teclmical 
standards  for  containers  and  tanks. 
Phase  IIB  covers  permitting  of 
incinerator  facilities,  and  Phase  IlC 
addresses  the  permitting  of  landfills, 
surface  impoundments,  waste  piles,  and 
land  treatment  facilities.  By  statute,  all 
interim  authorizations  expire  on  ]anuwy 
31. 1986.  Responsibility  for  die 
hazardous  waste  program  returns 
(reverts)  to  U.S.  EPA  on  that  date,  if  a 
State  with  interim  authorization  has  not 
received  final  authorization  as 
described  below. 

The  second  type  of  authorization  is  a 
"final"  (permanent)  authorization  that  is 
granted  by  U.S.  EPA  if  die  Agency  finds 
that  a  State's  program  is:  (1) 
"Equivalent"  to  die  Federal  program;  (2) 
is  consistent  with  the  Federal  program 
and  other  State  programs;  (3J  is  no  less 
"stringent"  than  the  Federal  Program; 
and  (4)  provides  for  adquate 
enforcement  authority  and  public 
participation  in  the  permitting  process 
(Section  3006  (b);  42  U.S.C.  6228(b)). 
States  need  not  have  obtained  interim 
authorization  in  order  to  qualify  for  final 
auUiorization.  U.S.  EPA's  regulations  for 
final  authorization  appear  at  40  CFR 
271.1-271-23.  As  part  of  die  final 
authorization  process,  U.S.  ffA 
evaluates  each  State  program  to 
determine  if  the  State  is  capable  of 
implementing  a  quality  RCRA  program. 
Performance  in  accordance  with  the  full 
set  of  Interim  National  Criteria  for  a 
Quality  RCRA  Program  in  Audiorized 
States,  issued  May  25, 1984,  is  the 
ultimate  goal  for  States  widi  final 
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authorization.  The  requirements  for  the 
CapabiUty  assessment  are  contained  in 
a  June  26, 1984,  memo  from  Lee  M. 
Thomas,  (former)  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response. 

B.Ohio 

Ohio  was  granted  Hiase  I  Interim 
Authorization  on  )uly  15. 1983.  On 
Janaury  11, 1985,  Ohio  submitted  a  draft 
application  for  final  authorization.  The 
complete  application  for  final 
authorization  was  submitted  on  July  6, 
1965. 

On  September  9. 1985.  U.S.  EPA 
transmitted  consolidated  comments  to 
Ohio  on  the  State's  complete  application 
for  final  authorization.  U.S.  EPA 
identified  a  number  of  areas  that 
required  further  clarifications  and 
additional  information.  Additionally,  . 
U.S.  EPA  is  presently  evaluating  the 
Ohio  Environmental  Protection  Agency's 
capability  to  administer  a  quality 
hazardous  waste  management  program. 
U.S.  EPA  will  complete  this  assessment 
and  publish  its  tentative  determination 
after  reviewing  the  results  of  the  Fiscal 
Year  1965  year-end  (September  30, 1985) 
State  RCRA  grant  evaluation. 

This  decision  will  impact  the  State's 
receiving  final  authorization  prior  to  the 
January  31, 1986,  statutory  deadline. 
Prior  to  that  time,  U.S.  EPA  will  provide 
additional  information  in  the  Fedmai 
Register  on  the  roles  and  responsibilities 
of  each  agency  in  implementing  and 
enforcing  the  Federal  RCRA  program. 

CertificatioD  Under  the  Regulatory 
HexibUty  Act 

Pursuant  to  the  provisons  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  notice  announces  to  the 
public  U.S.  EPA's  postponement  of  its 
determination  on  granting  final 
authorization  to  Ohio.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  3,  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 


AudMxitjr:  Sec.  2002(a).  3000,  and  7004(b]  of 
the  Solid  Waite  Dispoeal  Act  as  amended, 
by  the  Resource  Conservation  and  Recovery 
Act  of  1076,  aa  amended.  42  U.S.C  aB12(a). 
6826,  and  aS74(b),  and,  EPA  Delegation  8-7. 
Valdai  V.Adarakut. 
Regional  Administrator. 

[FR  Doc.  85-28312  Filed  11-27-85;  8:45  am] 
BiujNa  coot  •MO-W-H 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-335;  mi-4853] 

FM  Broadcast  Station  In  ML  Laguna, 
CA 

AOCNCv:  Federal  Conununications 

Commission. 

achon:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  allotment  of  channel  203A  to  Mt. 
Lagima,  California,  as  that  community's 
first  local  non-commercial  educational 
FM  broadcast  service,  in  response  to  a 
petition  filed  by  Family  Stations,  Inc. 
dates:  Comments  must  be  filed  on  or 
before  January  15, 1986,  and  reply 
comments  on  or  before  January  30, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  V.  Joyner  or  Stanley 
Schmulewitz,  Mass  Media  Bureau.  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sections  4  and  303. 48  Stat  1066. 
as  amended,  1082,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301. 303. 307,48 
Stat.  1081, 1982.  as  amended.  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
speci^c  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  §  73.504(a], 
table  of  allotments.  Noncommercial 
Educational  FM  Broadcast  Stations.  (Mt. 
Lagima,  California)  MM  Docket  No.  85-335, 
RM-4853. 

Adopted:  November  4, 1985. 

Released:  November  22, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  a  petition  for  rule 
making  filed  by  Family  Stations,  Inc. 
("petitioner")  seeking  the  allotment  of 
FM  Channel  203A  to  Mt.  Laguna, 
California,  as  that  community's  first 


noncommercial  educational  broadcast 
service.  Petitioner  states  that  it  will 
apply  for  the  channel,  if  allotted. 

2.  A  staff  engineering  study  reveals 
that  Channel  203A  can  be  allotted  to  Mt 
Laguna  consistent  with  the  minimum 
distance  separation  requirements  of 

§  S  73.207  and  73.507  of  the 
Commission's  Rules.  Moreover,  the 
proposed  allocation  of  Channel  203A  at 
Mt.  Laguna  would  not  interfere  with  the 
Grade  B  coimtour  of  any  domestic 
Channel  6  television  station. 

PART  73-k  AMENDED] 

3.  Since  the  proposal  could  provide  a 
first  local  noncommercial  eductional  FM 
service  to  Mt  Laguna,  the  Commission 
believes  it  is  appropriate  to  elicit 
comments  on  the  proposal  to  amend 
(73.504  of  the  Commission's  Rules,  as 
follows: 


cxy 


Mt  Lagurw.  CA.. 


Chwwl  No. 


203A 


4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note:  A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  channel  vrill  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  January  15, 1988, 
and  reply  comments  on  or  before 
January  30, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Michael ).  McCarthy.  Esq.;  Nancy  L  WoU, 
Esq.;  Dow,  Lohnes  and  Aibertson:  1255  23rd 
Street,  NW.,  Suite  500:  Washington.  DC 
20037,  (Counsel  for  petitioner) 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Noncommercial  Educational 
FM  Table  of  Allotments,  S  73.504(a)  of 
the  Commission's  Rules.  See, 
Certification  that  Sections  603  and  604 
of  the  Regulatory  Flexibility  Act  Do  Not 
Apply  to  Rule  Making  to  Amend 

§§  73.202(b).  73.504  and  73.806(b)  of  the 
Commission 's  Rules,  46  FR  11549. 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
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should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  ontil 
the  matter  is  no  longer  subject  to 
CommissioB  coeakleration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commisaion  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  An  cur  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comments  which  has  not  beea served  on 
the  petitioner  constitute  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shaO  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Charlas  Sckoot. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 

§§  4(1).  5(d)(1),  303(g)  and  (r).  and  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  and  SS  0.61. 0.204(b)  and  0.283 
of  the  Commission's  Rules,  it  is 
proposed  to  amend,  the  noncommercial 
educational  FM  Table  of  Allotments, 
§  73.504(a)  of  the  Commission's  Rules 
and  Regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attadied. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  it  is  alloted.  and,  if  authorized, 
to  build  a  station  promptly.  Failure  to 
file  may  lead  to  denial  of  the  request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 


considered  as  comments  ki  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
nied  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  invohred. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  appHcabie 
procedures  set  out  in  S|  1^415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  mu»t  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shaD  be 
served  on  the  person(s)  who  fUed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comment 
shall  be  accompanied  by  a  certificate  of 
service.  (See  f  1.420  (a),  and  (b).  and  (c) 
of  the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  5  1.420  of  the 
Commission's  Roles  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  AD 
filings  made  in  this  proceedmg  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  m 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW.,  Washington,  DC. 

[PR  Doc.  85-28405  Filed  11-27-85;  8.-45  am] 
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47CFRPart73 

[MM  Dociiat  Na  85-344;  Rai-506bl 

FM  Broadcast  Station  tnHuvrtfny,  FL 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


datr:  Comments  must  be  filed  on  or 
before  January  15, 198e>  and  re^rfy 
comments  on  or  before  Janrnry  90, 1986s, 

ADOflCSS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTNER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  e34-653a 

SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  fas  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Aulhatitr.  Sees.  4  and  309, 48SUt  1086,  m 
amnided,  1082.  as  amended:  47  UAC.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  loei.  1082,  as  amended.  1083.  as 
amended,  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
autbonzjng  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

fai  the  matter  of  amendment  of  i  73^02(14, 
Table  of  AUotmenta.  FM  Broadcast  Statiooa. 
(Newberry.  Florida);  MM  Docket  Na  86-344 
and  RM-50eo. 

Adopted  Noveoiber  1. 19e&. 

Released:  November  22. 1985. 

By  the  Chief.  Policy  and  Roles  Diviskia. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  by 
Newberry  Broadcasters  (**petitionern, 
which  seeks  the  allotment  of  Channel 
238A  to  Newberry.  Florida,  as  its  first 
FM  service.  Petitioner  stated  its 
intention  to  apply  for  the  channel. 

2.  A  channel  23aA  allotment  to 
Newberry  would  be  short  tpaced  to  a 
pending  nde  making  for  Channel  238A 
at  Silver  Springs,  Florida  (RM-5018).  A 
staff  study  indicates  that,  as  an 
alternative,  Channel  263A  can  be 
allotted  to  Newberry  and  meet  all  the 
spacing  requirements.  Therefore,  we 
shall  propose  Channel  236A  for 
Newberry. 


PART  73— [AMENDED] 

3.  C(Mnments  are  invited  on  Hn 
proposal  to  amend  the  FM  Table  of 
Allotments.  S  73.202(b)  of  the  Rules, 
with  regard  to  the  following  dty: 


CHy 

O— MlNo. 

Praant 

Propotad 

NaaitMnv  Fl 

S63A 

summary:  This  action  proposes  the 
allotment  of  channel  283A  to  Newberry, 
Florida,  as  its  first  FM  channel  in 
response  to  a  petition  filed  by  Newberry 
Broadcasters. 


4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cat-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 


BEST  COPY  AVAILABLi 
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NOTE:  A  showing  of  continuing  interest 
is  required  by  paragraph  2  of  the 
Appendix  before  a  channel  will  be 
allotted 

5.  Interested  parties  may  &le 
conunents  on  or  before  January  15, 1986, 
and  reply  comments  on  or  before 
January  30, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Nancy  L  Wolf,  Dow,  Lohnes  and  Albertson, 
1255  23rd  Street  NW.,  Washington,  DC 
20037  (counsel  for  petitioner) 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  FlexibiUty  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Ckimmission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  PJl.  11549, 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  pubhc 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  offlcially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charies  Scfaolt, 

Chief,  Policy  and  Rules  Division  Mass  Media 

Bureau. 

Appendix 

1.  FHirsuant  to  authority  found  in 
sections  4(i),  5  (d)(1),  303(g)  and  (c),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regidations,  as 


set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  e}q>ected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadmgs.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures,  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

1 1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  commtmities  involved 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  $}  1.415  and  1.420 
of  the  Commission's  Rtiles  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shaU  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed 
Such  conunents  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1-420  (a),  (b),  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 


Commission's  Roles  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  famished  the 
Commission. 

6.  Public  Inspection  of  Filings.  AH 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
N.yv.,  Washington.  DC. 

[FR  Doa  85-28406  Filed  11-27-85;  B:45  am] 
MUMQ  COOK  S7ia.eV4l 


47CFRPart73 

[MM  Oocktt  No.  85-345;  RM-5043] 

FM  Broadcast  Station  In  Sotana,  FL 

agency:  Federal  Communications 

Commission. 

AcnOM  Proposed  rule. 

summary:  This  action  proposes  the 
allotment  of  channel  282A  to  Solana. 
Florida,  in  response  to  a  petition  filed  by 
Simshine  Service  Broadcasters. 
DATES:  Comments  must  be  filed  on  or 
before  January  15, 1966,  and  reply 
comments  on  or  before  January  30, 1986. 

AOONESS:  Federal  Communications 
Commission,  Washington.  DC  20&54. 

RM  RIRTHEII  MTORMATKNI  CONTACT: 

Montrose  R  Tyree,  Mass  Media  Bureau, 
(202)  634-653a 
SUPPLEMENTARY  information: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read 

Authority:  Sees.  4  and  303. 48  Stat  1066,  as 
amended,  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307, 48 
Stat  1061. 1062,  as  amended,  1063,  as 
amended  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisiom 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Nodce  of  Proposed  Rule  Making 

In  the  matter  of  nmanHmant  of  {  73.202(b). 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Solana,  Florida);  MM  Docket  85-345  and 
RM-5043. 

Adopted:  November  1, 1985. 

Released:  November  22, 1965. 

By  the  Qiief,  PoUcy  and  Rules  Division. 

1.  Sunshine  Service  fooadcasters 
("petitioner")  filed  a  petition  for 
rulemaking  requesting  the  allotment  of 
Channel  282A  to  Solana,  Florida,  as  its 
first  FM  channel.  Petitioner  states  its 
intention  to  apply  for  the  channel,  if 
allotted  to  Solana. 
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2.  The  proposed  allotment  requires  a 
site  restriction  of  2.2  kilometer*  (1.4 
miles)  north  of  the  city  to  avoid  short 
spacing  to  Station  WRBQ-FM  (Channel 
284).  Tampa.  Florida. 

PART  79-{AMENOED] 

3.  In  view  of  the  fact  that  the  proposal 
would  provide  a  first  FM  broadcast 
service  to  Solana.  the  Commission 
proposes  to  amend  the  FM  Table  of 
Allotments.  9  73.202(b)  of  the  Rules, 
with  regard  to  that  community  as 
follows: 


<% 

OannalNo. 

Prawm 

PrapoMi 

Soin^n 

282A 

4.  The  Commission's  authority  to 
institute  rule  making  procedings. 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  shonving  of  continuing  interest  is 
required  by  paragraph  2  of  tlie  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  January  15. 1986. 
and  reply  comments  on  or  before 
January  30, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioner(s),  or  their  counsel  or 
consultant  as  follows: 

Nancy  L  Wolf.  Dow.  Lohnes  &  Albertson, 
1255  23rd  Street  NW.,  Washington.  DC 
20037. 

6.  The  Commission  has  determined    " 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

S  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  section  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
No  Apply  to  Rule  Making  to  Amend 
§§  73.202(bJ,  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 


other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Coounission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  conmient 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Charles  Scfaott. 

Chief.  Policy  and  Rules  Division  Mass  Media 
Bureau. 

Appencfix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S9  0.61, 0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
AUotinents,  9  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  die  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Conmients  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

9  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  of  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket 


(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  99  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comment.  Reply  comments  shall  be 
served  on  the  per8on(8)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  conmients 
shall  be  accompanied  by  a  certificate  of 
service.  (See  9  1420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  9  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

8.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Sb-eet 
NW.,  Washington,  DC. 

(FR  Doc.  85-28407  Filed  11-27^;  8:45  am] 
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47CFRPart73 

[MM  Docket  Na  85-343;  RM-5001] 

FM  Broadcast  Station  in  Ml  Vernon,  IL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  This  action  proposes  the 
allotment  of  Channel  271B1  to  Mt 
Vernon,  Illinois,  as  a  second  FM  service, 
in  response  to  a  petition  filed  by 
Midwest  Radio  Consultants.  Inc. 

DATES:  Comments  must  be  filed  on  or 
before  January  15. 1986.  and  reply 
comments  on  or  before  January  30. 198a 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 
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SUPPLEIMNTAIIV  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authotitr  Sees.  4  and  303. 48  Stat.  1066.  as 
amended.  1082.  aa  amended;  47  U.S.C.  151 
303.  Interpret  or  apply  sees.  301,  303,  307. 48 
StaL  1081. 1082.  as  amended.  1083.  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Ptopoaed  Rule  Making 

In  the  matter  of  amendment  of  i  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations, 
(Mt.  Vernon.  Illinois):  MM  Docket  No.  8&-343 
and  RM-5001. 

Adopted:  November  1, 1985. 

Released:  November  22. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  was  filed 
by  Midwest  Radio  Consultants,  Inc. 
("petitioner"),  requesting  the  allotment 
of  Channel  271B1  to  Mt.  Vernon,  Illinois, 
as  its  second  FM  service.  Petitioner 
stated  its  intention  to  apply  for  the 
channel. 

2.  We  believe  that  the  proposal 
warrants  consideration.  The  transmitter 
site  is  restricted  to  21.2  kilometers  (13.2 
miles)  northwest  of  Mt.  Vernon  to  avoid 
short  spacing  to  Stations  WGEL. 
Greenville,  Illinois  (Channel  269A).  and 
to  WDRW,  Eldorado.  Illinois  (channel 
272A).' 

PART  79— [AMENDED] 

3.  In  view  of  the  foregoing,  the 
Commission  seeks  comments  on  the 
proposaHo  amend  the  FM  Table  of 
Allotments.  S  73.202(b)  of  the  Rules, 
with  regard  to  the  community  listed 
below: 


CHr 

ChannalNo. 

PrMonI 

Proposed 

Mt  \/«>i^fn  H      ,    ,,,. 

231 

231,  271B1 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.— A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  January  15, 1986, 
and  reply  comments  on  or  before 
January  30. 1986.  and  are  advised  to 
read  the  Appendix  for  the  proper 


■  The  (epwatioiu  are  met  at  tliU  restricted  site 
based  on  a  construction  permit  to  Station  KEZK.  St. 
Louis.  Missouri. 


procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Midwest  Radio  Consultants.  Box  1110, 
Lansing.  Michigan  48801 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments. 

§  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202fb),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR 11549. 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  chaimel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  ofHcially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.61,  0.204(b) 
and  0.263  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  9  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Pnposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 


proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  shodd  also  restate  its 
present  intention  to  aj^ply  for  the 
r.hannpl  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  ttie 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Piufluant  to  applicable 
procedures  set  out  in  {§  1.415  and  1.420 
of  the  Commission  Rules  and 
Regulatioiw.  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing 
comments.  Reply  comments  shall  be 
served  on  the  person(8)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  aiul  reply  comments 
shall  be  accompanied  by  a  certificate  lA 
service.  (See  S  1-420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
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the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW..  Washington,  DC.     ' 

|FR  Doc  85-28410  Filed  11-27-85;  8:45  amj 
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47CFRPart73 

(Docket  No.  •5-342;  RM-5045] 

FM  Broadcast  Station  in  Uttte  Falls. 
MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARV:  This  action  proposes  the 
allotment  of  FM  Channel  241A  to  Little 
Falls,  Minnesota,  in  response  to  petition 
filed  by  Little  Falls  Broadcasting 
Company.  This  allotment  could  provide 
for  a  second  FM  service  for  the 
community. 

DATE  Comments  must  be  filed  on  or 
before  January  15, 1986,  and  reply 
comments  on  or  before  January  30, 1986. 
address:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303, 48  Stat.  1066,  as 
amended,  1082.  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended.  1083,  as 
amended.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  5  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations, 
(Utile  Falls.  Minnesota):  MM  Doclcet  No.  85- 
342  and  RM-5045. 

Adopted:  November  4, 1985. 

Released:  November  22. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  has  been 
filed  by  Little  Falls  Broadcasting 
Company  » ("petitioner"),  seeking  the 
allotment  of  FM  Channel  241A  to  Little 
Falls,  Minnesota,  as  that  community's 
second  FM  service.  Petitioner  submitted 
information  in  support  of  the  proposal 
and  stated  its  intention  to  file  an 
application  for  the  channel,  if  allocated. 


2.  Channel  241A  can  be  allocated  to 
Little  Falls.  Minnesota,  consistent  with 
the  minimum  distance  requirements  of 
the  Commission's  Rules.  Since  Little 
Falls,  Minnesota,  is  located  within  199 
miles  of  the  U.S.-Canadian  border, 
Canadian  concurrence  is  required. 

PART  73-{AMENDEO] 

3.  In  view  of  the  fact  that  the  proposed 
allotment  could  provide  a  second  FM 
broadcast  service  to  Little  Falls, 
Minnesota,  the  Commission  believes  it 
is  appropriate  to  propose  amending  the  - 
FM  Table  of  Allotments,  S  73.202(b)  of 
the  Commission's  Rules,  with  respect  to 
the  following  commimity. 


CHy 

OwnnalNo. 

PwilK 

PtapoMd 

LJMeFMLMN 

<21A 

^21^a41A 

'  PetiUoner  if  the  licenaee  of  Station  KLTFtAM).  a 
dayUroe-only  ftation  in  UtUe  Falls.  Minnesota. 


4.  The  Commission's  authority  to 
institute  rule  making  procedures, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  January  15, 1986, 
and  reply  comments  on  or  before 
January  30. 1986.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Erwin  Krasnow,  Vemer,  Liipfert  Bernard, 
McPherson  and  Hand,  Chartered.  1660  L 
Street  NW.,  Suite  1000.  Washington.  DC 
20036  (counsel  for  the  petitioner) 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's- Rules. 
See.  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  tg  Amend 
§§  73.202lb),  73.504  and  73.606(b}  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Bureau  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 


allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  cmd  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communicationa  Commission. 

Charies  Schott, 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(c)(1).  303(g)  and  (r).  and 
307(b)  of  the  Commimications  Act  of 
1934,  as  amended,  and  S9  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  oh  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  conunents  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments,  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
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than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  appUcable 
procedures  set  out  in  SS  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  conmients  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  fi  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  coDunents,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 

[FR  Doc  85-28411  Piled  11-27-85: 8:45  am] 
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47  CFR  Part  73 

(MM  Doekat  No.  85-339:  Rin-5062] 

FM  Broadcast  Station  in  Beihaven.  NC 

AQENCV:  Federal  Commtmications 
Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposed 
the  substitution  of  Channel  2e6C2  for 
Channel  221 A  at  Beihaven.  North 
Carolina,  and  the  simultaneous 
modification  of  the  license  of  Station 
WKJA(FM)  to  specify  operation  on  the 
new  frequency,  at  the  request  of  Winfas, 
Inc.  and  Winfas  of  Beihaven,  Inc. 

DATES:  Comments  must  be  filed  on  or 
before  January  15, 1986,  and  reply 
comments  on  or  before  January  30, 1986. 


ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  niRTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat.  1066.  as 
amended.  1062,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307, 48 
Stat  1081. 1082,  as  amended,  1083,  as 
amended.  47  U.S.C.  301, 303, 307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations, 
(Beihaven,  North  Carolina);  MM  Docket  No. 
85-339  and  RM-5062. 

Adopted:  November  4, 1985. 

Released:  November  22, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  thfe 
petition  for  rule  making  filed  by  Winfas, 
Inc.  and  Winfas  of  Beihaven,  Inc. 
("petitioner")  requesting  the  substitution 
of  FM  Channel  266C2  for  Channel  221A 
at  Beihaven.  North  Carolina,  and  the 
simidtaneous  modifications  of  its  license 
for  Station  WJKA  to  specify  operation 
on  the  higher  powered  firequency.^ 
Petitioner  states  that  it  coilld  provide 
service  to  more  area  and  population  if 
Station  WKJA  operates  on  Chaimel 
266C2. 

2.  Channel  266C2  can  be  allocated  to 
Beihaven  in  compliance  with  the 
minimum  distance  separation 
requirements  if  the  transmitter  site  is 
restricted  to  an  area  at  least  24.2 
kilometers  (15  miles]  south  to  avoid 
short-spacings  to  Station  WFMA. 
Channel  264,  Rocky  Mount,  North 
Carolina,  Station  WPCM,  Channel  266, 
Burlington,  North  Carolina,  and  to 
StaUon  WWDE.  Channel  267,  Hampton, 
Virginia.  We  note  that  Channel  266C2 
cannot  be  used  at  Station  WJKA's 
present  site. 

3.  In  view  of  the  above,  we  will 
propose  to  modify  the  license  of  Station 
WJKA,  as  requested  by  the  petitioner. 
However,  in  conformity  with 


'  Petitioner  ori^nally  filed  Its  request  as  a 
counterproposal  in  MM  Doclcet  64-231, 
Implementation  of  BC  Docket  80-90  to  Increase  the 
Availability  ofFM  Broadcast  Assignments.  The 
request  was  not  considered  in  that  proceeding  as 
the  counterproposal  did  not  meet  the  stated  criteria 
for  acceptance.  Petitioner  has  filed  a  petition  for 
reconsideration  of  that  action.  In  light  of  our  acuon 
herein,  that  portion  of  its  reconsideration  request 
yrlU  be  dismissed  as  moot 


Commission  precedent,  as  expressed  in 
Cheyenne.  Wyoming.  62  F.C.C  2d  63 
(1976),  should  another  interest  in  the 
allotment  be  shown,  the  modification 
could  not  be  made  imless  an  additional 
equivalent  channel  is  available  in  the 
commtmity  to  accommodate  other 
expressions  of  interest.  See 
Modification  ofFMand  TV  Station 
Licenses.  56  R.R.  2d  1253  (1984),  and 
S  1.420(g)  of  the  Commission's  Rules. 

PART  73— (AMENDED! 

4.  We  believe  the  proposal  warrants 
consideration  in  view  of  the  expressed 
need  for  a  wide  coverage  area  FM 
station.  Accordingly,  we  propose  to 
amend  FM  Table  of  Allotments, 
S  73.202(b]  of  the  Commission's  Rules, 
for  the  commimity  listed  below,  to  read 
as  follows: 


City 

OwntMlNo. 

PrsMnt 

PfOpOMd 

B*h«v»,  NC.. _.      _ 

221A 

zeecs 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  hereiit  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

6.  Interested  parties  may  file 
comments  on  or  before  January  15, 1986, 
and  reply  comments  on  or  before 
January  30, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  coimsel  or 
consultant,  as  follows: 

Gary  S.  Smithwick,  Esq.,  Keith  &  Smithwick. 
1320  Westgate  Drive,  Winston-Salem. 
North  Carolina  27103  (Counsel  to 
petitioner) 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202lb).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau  (202)  634-^ 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice' 
of  Proposed  Rule  Mtiking  is  issued  imtil 
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the  matter  is  not  longer  subject  to 
CommissioD  consideration  or  court 
review.  aU  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief.  Policy  and  Rules  Division  Mass  Media 
Bureau. 

Appeodtx 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §S  0^1, 0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Noticx  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
^e  Notice  of  Pn^ed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  the 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
§  1.420(d)  of  the  Commission's  Rules.) 
^    (b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 


proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  fiSng  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S  S  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  for 
service.  (See  §  1.420  (a),  (b),  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  AH 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
N.W.,  Washington.  DC. 

(PR  Doc.  85-28412  Filed  ll-27-«5;  045  am] 
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47  CFR  Part  73 

[MM  Docket  No.  8S-3381 

FM  Broadcast  Station  in  Wurt8l>oro 
and  Woodstock,  NY 

agency:  Federal  Communications 
Conunission. 

action:  Proposed  rule. 


summary:  Action  taken  herein,  on  the 
Commission's  own  motion,  proposes  the 
substitution  of  Channel  247A  for 
Channel  261A  at  Wurtsboro,  New  Yoric, 
and  the  substitution  of  Channel  281A  for 
272A  at  Woodstock.  New  York.  Hiis 


action  could  provide  Wurtsboro  with  Its 
first  local  FM  service. 
DATU:  Comments  must  be  filed  on  or 
before  January  15, 1988,  and  reply 
comments  on  or  before  January  30, 1986. 
AOOmss:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
row  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  834-6530. 

SU«>f>I^MENTARY  MFOmiATION: 

List  of  Subjects  b  «7  CFR  Part  73 

Radio  broadcastiag. 
The  authority  citation  for  Part  73 
continues  to  read: 

Autlwrity:  Sees.  4  and  303, 48  StaL  1060,  as 
amended,  1082.  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307, 48 
Stat.  lOSl,  1062,  as  amended.  1083.  as 
amended.  47  U.S.C.  301. 303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  dted  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  {  73.202(b), 
Table  of  AllotmenU,  FM  Broadcast  SUtions, 
(Wurtsboro  and  Woodstock.  New  York);  MM 
Docket  No.  85-338. 

Adopted:  November  4. 1985. 

Released:  November  Zi,  1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission,  on  its  own 
motioa  hereby  proposes  to  substitute 
Channel  247A  for  Channel  261A  at 
Wurtsboro.  New  York,  and  to  substitute 
Channel  261A  for  Channel  272A  at 
Woodstock.  New  York.  By  Report  and 
Order,  MM  Docket  Na  83-839, 48  FR 
54986,  published  December  8, 1963.  the 
Commission  at  the  request  of  Jerome 
Gilbnan,  Inc.  ("Gillman").  allocated 
Channel  261A  to  Wurtsboro,  as  the 
community's  first  local  FM  service,  and 
substituted  Channel  272A  for  Channel 
2eiA  at  Woodstock,  licensed  to 
Woodstock  Communications,  Inc., 
Station  WDST-FM,  with  an  attendant 
change  in  transmitter  site.  The 
allocation  at  Wurtsboro  was  also 
conditioned  on  the  use  of  a  site  at  least 
6  miles  west  of  the  community  in  order 
to  avoid  a  short-spacing  to  Station 
WHUD(FM),  PeekskiU.  New  York,  and 
to  Station  WVNJ-^T^  Newark,  New 
Jersey. 

2.  Following  the  Report  and  Order. 
applications  for  Channel  261A  at 
Wurtsboro  were  filed  by  Gilbnan  (BPH- 
831201AE)  and  Preston  Mark  Pollack 
and  Susan  Lea  Pollack  (BPH-840e05ID) 
("Pollacks").  Both  of  these  appHcations 
have  been  granted  cut-off  status. 
However,  during  the  processing  of  these 
applicationa,  it  has  been  found  that 
there  is  no  site  available  which  could 
provide  the  required  dty-grade  coverage 
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to  Wurtsboro  and  also  meet  the  spacing 
requirements  of  i  73.207  of  the 
Commission's  Rules. 

3.  In  an  effort  to  retain  the  possibility 
of  a  first  local  FM  service  at  Wurtsboro, 
the  Commission  staff  has  found  that 
Channel  247A  can  be  allocated  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements,  with  a  site  restriction  of  4 
kilometers  (2.5  miles)  northwest  to  avoid 
a  short-epadng  to  Station  WYNY. 
Channel  246,  at  New  York  City,  New 
York.  The  use  of  Channel  247A  at 
Wurtsboro  also  negates  the  necessity  for 
Station  WDST-FM  at  Woodstock  to 
change  chaimel  or  transmitter  site.  In 
light  of  the  siting  difficulties 
encountered  by  the  applicants  for 
Channel  281A  at  Wurtsboro,  the  staff 
examined  a  terrain  map  to  detennine  if 
Channel  247 A,  with  its  4  kilometer  north 
site  restriction  would  also  pose  the  same 
problems.  Our  study  shows  that  the 
proposed  transmitter  location  is  at  a 
substantially  higher  elevation  than 
Wurtsboro.  Therefore,  we  believe  that 
this  allocation  is  feasible. 

4.  The  current  applicants  for  Channel 
261A  at  Wurtsboro  will  be  mailed  a 
copy  of  this  Notice  in  order  to  elicit  their 
comments.  In  accordance  with  the 
Commission's  policy,  we  would  retain 
cut-off  protection  for  the  pending 
applicants  when  they  amend  their 
applications  to  the  proposed  Channel 
247 A,  since  the  channels  are  equivalent. 
See  Phillipsburg,  Kansas,  48  FR 10844, 
published  March  15, 1983,  and  Sanibel, 
Florida,  50  FR  32706,  pubUshed  August 
14, 198S. 

5.  Since  Wurtsboro  and  Woodstock 
are  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canada  border,  the 
concurrence  of  the  Canadian 
government  must  be  received  before  the 
channel  allocations  can  be  finalized. 

PART  73-(  AMENDED] 

6.  In  view  of  the  foregoing,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Allotmento,  §  73.202(b)  of  the 
Commission's  Rules,  as  follows: 


atf 

PrMenI 

PrapoMd 

IMoocMOCK  NV 

272A 
261A 

201 A 

iMviftftX)^,  NV 

247A 

7.  It  is  ordered,  That  the  Secretary  of 
the  Commission  shall  send  by  certified 
mail,  return  receipt  requested,  a  copy  of 
this  Notice  of  Proposed  Rule  Making  to 
the  following  applicants  for  Channel 
261A  at  Wurtsboro,  New  York,  and  to 
Woodstock  Communications,  Inc., 


licensee  of  Station  WDST-FM. 
Woodstock,  New  Yoric 

Jerome  Gillman.  Inc  Mad}aniel  Road. 

Shady,  New  York  12479  (BPH-831201AE) 
Station  WDST-fM.  Woodstock 

Conimuiilcatioiu.  Inc  116  Tinker  Street. 

Woodstock.  New  York  12496 
Preston  Mark  &  Susan  Lea  Pollack.  RFD 1. 

Box  214.  Liberty.  New  York  12754  (BPH- 

84060SID) 

a  The  Commission's  authority  to 
institute  rule  maUng  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requkements  are  contained  in 
the  attadied  Appendix  and  are 
incorporated  by  reference  hereiiL 

Note. — A  showing  of  cimtinuiiig  interest  is 
required  by  paragraph  2  of  the  A|q>endix 
before  a  chaimel  wiU  be  alloted. 

9.  Interested  parties  may  file 
comments  on  or  before  January  15, 1986, 
and  reply  comments  on  or  before 
Jcmuary  30. 1986.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures. 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

9  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  803  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
pubUshed  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  LesUe  K. 
Shapiro,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assigments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at. 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  be  considered  in 
the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(8)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 


Federal  Conununications  Commission. 

Ghailas  Schott. 

Chief,  Policy  and  Rules  Division  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(c)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  {$  0.61, 0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  8  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attadied. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  prompdy. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Coimterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposaUs]  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  U  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  appUcable 
procedures  set  out  in  SS  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
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by  patties  to  this  prnrimding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shaU  be  served  on 
the  petitioner  by  the  person  filing  thie 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  tbs  rqily  is  directed. 
Such  comments  and  re^y  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  9  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  laspection  of  Filings.  All 
filings  made  in  this  pro^eding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commissioo's  Public  Reference 
Room  at  iU  headquarters.  1019  M  Street 
NW.,  Washington,  DC 

[FR  Doc  85-28406  Filled  11-27-85;  8:48  am] 
MUMQ  COOS  e7ia-«i.« 


47CFRPart7S 


[MM  Oectol  Na  SS-MI;  lUMOM] 

FM  BroMfcast  Station  In  Ctarandon 
and  North  Clarandon.  VT 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


•OMMANv:  Action  taken  herein  proposes 
the  allocation  of  Channel  242A  to 
Clarendon  or  North  Clarendon. 
Vermont,  as  either  community's  first 
local  FM  service,  at  die  request  of 
Timothy  Allen. 

DATlS:  Comments  must  be  filed  on  or 
before  January  15. 1988,  and  reply 
comments  on  or  before  January  30, 1986. 
AOOHE88:  Federal  Communications 
Conmiission,  Washington.  DC  20554. 
ron  RMTHER  MFOmiATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  MPORMATNM: 


List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  SUt.  1066,  aa 
junended.  1082,  as  amended;  47  U.S.C.  154. 
303.  Interpret  or  apply  aecs.  301,  303,  307, 48 
Stat  1081, 1082,  as  amended.  1083,  aa 
amended.  47  UAC  301, 303, 307.  Other 
statutory  and  executive  order  provision* 


authorizing  or  interpreted  or  appBed  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  Amendment  of  |  73J02(b), 
Table  of  Allotments.  FM  Broadcast  Stations, 
(Clarendon  and  North  ClarendoB.  Vennool); 
MM  Docket  No.  85-341  and  RM-.503a 

Adopted  November  4, 1985. 

By  the  Chief,  Policy  and  Rules  Divisioa 

Released:  November  22, 1985. 

1.  The  Commission  has  before  it  a 
petition  filed  by  Timothy  AUen 
("petitioner")  requesting  the  allocation 
of  Channel  261A  to  Nortfa  Clarendon. 
Vermont,  as  that  conmnmity's  first  local 
FM  service.  The  petitioner  originally 
filed  his  request  as  a  counterproposal  to 
the  proposal  to  allocate  the  same 
channel  to  Ruthland,  Vermont,  in  MM 
Docket  84-718.'  Since  an  alternative 
channel  is  available  for  allocation  which 
does  no  conflict  with  the  Rutland 
proposal  and  in  order  to  obtain 
additional  information  conceming  the 
requested  community,  alien's  request 
will  be  considered  separately  herein.  He 
states  that  he  will  file  an  application  for 
the  channel,  if  allocated. 

2.  Petitioner  states  that  North 
Clarendon,  located  3  miles  south  of 
Rutland,  has  a  1980  population  of  2,372 
persons,  reflecting  a  54%  increase  over 
its  1970  population.  According  to  the 
1980  U.S.  Census,  the  population  figures 
cited  by  the  petitioner  are  those  for  the 
community  of  Clarendon,  Vermont.  In 
fact.  North  Clarendon  is  not  listed  in  the 
1980  U.S.  Census.  We  have  found, 
however,  that  the  1984  Edition  of  the 
Rand  McNally  Road  Atlas  does  list 
North  Clarendon,  with  a  population  of 
500  persons,  separate  from  the 
community  of  Clarendon. 

3.  Section  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  requires  that  allocations  be 
made  to  "communities,"  which  have 
been  defined  as  geographically 
identifiable  population  groupings. 
Generally,  if  a  community  is 
incorporated  or  is  listed  in  the  U.S. 
Census,  that  is  sufficient  to  satisfy  its 
status.  However,  absent  such 
recognizable  community  factors,  the 
petitioner  must  present  the  Commission 
with  sufficient  information  to 
demonstrate  that  such  a  place  has 
social,  economic  or  cultural  indicia  to 
qualify  it  as  a  "community"  for 
allocation  purposes.  See,  e.g.,  Ansley, 
Alabama,  46  FR  58688,  published 
December  3, 1981;  Cascade  Village, 
Colorado,  48  FR  19917.  published  May  3, 
1983;  Red  Rock,  Georgia,  48  FR  3617a 


published  August  9, 1983,  and  cases 
cited  therein.  Therefore,  petitioner 
should  submit  additional  information 
regarding  North  Clarendoo  to 
demonstrate  whether  it  has  any 
business,  social  organizations,  or 
governmental  units  that  identify 
themselves  with  North  Clarendon,  so 
that  we  may  determine  its  coomiunity 
status  for  allocation  purposes.  We 
further  request  that  petitioner  clarify 
whether  his  interest  is  in  providing  local 
service  to  Clarendon  or  North 
Clarendoa  Vermont 

4.  A  staff  engineering  study  shows 
that  Channel  242A  can  be  allocated  to 
either  Clarendon  or  Nocth  Clarendon 
consistent  with  the  apphcable  minimum 
distance  separation  requirements  of 
$73.207(b)  of  the  Commission's  Rules 
with  a  site  restriction  of  2.6  kilometers 
(IXJ  miles)  west  of  Clarendon  or  5 
kilometers  (3.1  miles)  southwest  of 
North  Clarendon,  to  avoid  short- 
spacings  to  Channel  241A  at  Warren, 
Vermont,  and  Station  WWMR,  Channel 
242,  at  Rumsford,  Mahie.  Additionally, 
since  both  commimities  are  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canada  border,  the  Canadian 
government  must  concur  in  either 
allocation. 

PART  73-{  AMENDED] 

5.  We  believe  the  public  interest 
would  be  served  by  proposing  to 
allocate  Channel  282A  to  either 
Clarendon  or  North  Clarendon. 
Vermont,  as  a  first  local  FM  service. 
Accordingly,  we  propose  to  amend  the 
FM  Table  of  AllotinenU.  9  73.202(b)  of 
the  Commission's  Rules,  with  respect  to 
the  conmranities  listed  below,  to  read  as 
follows: 


Ch>nn*(  No. 

aty 

^•••Ol 

PropoMd 

Otfwxton,  Vt 

S42A 

or 
North  Owwidon,  VI _ 

M2A 

'  Notice  of  Proposed  Rule  Making.  49  FR  3130S, 
published  August  B,  1984. 


6.  The  Commission's  authority  to 
institute  rulemaking  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.— A  showing  of  continuing  interest  is 
required  by  paragrah  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

7.  Interested  parties  may  file 
comments  on  or  before  January  15, 1986, 
and  reply  comments  on  or  before 
January  30, 1988,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
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coBOBeots  ilioakl  be  served  on  the 
petitioner,  or  its  counsel  or  consultant 
asMlows: 

Timo%  Alien,  RFD 1.  Box  lt9a  Wateibury. 
Veniiant  06876  (petitioner) 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  makiiig  proceedings  to 
amend  the  FM  Table  of  Assignments, 

9  73.2Q2(b)  of  ttie  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  PR  11549. 
published  February  9, 1961. 

9.  For  fnrdier  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
CoDunisaion  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission,  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  ofRcially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(B)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Conusttnications  CoBimiuion. 

ChariesSchott 

Chief.  Policy  and  Rulea  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(c)(1),  303(g)  and  (r).  and 
307(b]  of  the  Communications  Act  of 
1934,  as  amended,  and  9S  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  9  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions'are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 


file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  riioukl  also  restate  its 
present  intention  to  apply  for  Ae 
channel  tf  it  is  aUotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  Ble  may  lead  to  denials  of  ^e 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  ttds 
proceeding. 

(a)  Counterproposals  advanced  in  tfiis 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

9  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice^  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  die  decision  in  this 
docket 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communitiee  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  99  1-415  aad  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceedings  or  persons 
actkig  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  this  reply  is 
directed.  Such  comments  and  reply 
comments  shall  be  accompanied  by  a 
certificate  of  service.  (See  9  1.420  (a), 
(b),  and  (c)  of  the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  9  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 


Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  DC. 

[FR  Doc.  85-28413  FOed  11-27-85:  8/45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  85-338;  RM-5028] 

TV  Broadcast  Station  in  lAMota.  TX 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  assignment  of  UHF  TV  Channel  63+ 
to  Mineola.  Texas,  as  that  community's 
first  commercial  television  service,  at 
the  request  of  Golden  Communications, 
Inc. 

DATES:  Comments  must  be  filed  on  or 
before  January  15, 1988,  and  reply 
comments  on  or  before  January  30, 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

Liat  of  SubjecU  in  47  CFR  Part  73 

Television  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat.  1068,  as 
amended,  1062,  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301, 303, 307, 48 
Stat  1061, 1082.  as  amended.  1083.  as 
amended,  47  U.S.C.  301, 303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Propoaed  Rule  Making 

In  the  Matter  of  amendment  of  i  73.606(b). 
Table  of  AuigiuBents,  TV  Broadcast  Stations 
(Mineola.  Texas):  MM  Docket  No.  85-336  and 
RM-602a 

Adopted:  November  4, 1985. 

Released:  November  22. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  A  petition  for  rule  making  was  filed 
by  Golden  Communications,  Inc. 
("petitioner"),  requesting  the  assi^iment 
of  UHF  Television  Channel  63  to 
Mineola,  Texas,  as  diat  community's 
first  commercial  television  service. 
Petitioner  stated  an  intention  to  apply 
for  the  channel.  The  assignment  can  be 
made  in  compliance  with  the  minimum 
distance  separation  requirements. 

2.  Mineola  (population  4,346) '  in 
Wood  County  (population  24,697)  is 


■  Population  Tigures  are  from  tite  1980  U.S.  Census. 
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located  in  northeastern  Texas 
approximately  75  miles  east  of  Dallas. 

PART73-(AMENDE0] 

3.  in  view  of  the  fact  that  the  proposed 
-  assignment  could  provide  a  first  local 
television  service  to  Mineola.  the 
Commission  believes  it  is  in  the  public 
interest  to  seek  comments  on  the 
proposal  to  amend  the  TV  Table  of 
Assignments.  §  73.606(b)  of  the 
Commission's  Rules,  for  the  following 
community: 


«y 

QmnmtNa. 

Vntm* 

f^fOpOMd 

MmoiKTX 

63 -f 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assisned. 

5.  Interested  parties  may  file 
comments  on  or  before  January  15. 1986, 
and  reply  comments  on  or  before 
January  3a  1866.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
amsultant,  as  foUows: 

James  K.  Edmundson.  Kenkel.  Barnard  & 
Edmundsoa  PC  1220 19th  Street  NW., 
Suite  202.  Washington.  DC  20036  (counselor 
for  petitioner) 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1960  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments. 

i  73.606(b)  of  the  Commissions  Rules. 
See.  Certification  that  Sections  603  and 
604  of  the  Regulatory-  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  PR  11549. 
published  February  9. 1961. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings.  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 


issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spokdh  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
Federal  Communications  Commission. 
Chuias  Scfaolt,  . 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4{i),  5(e)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  {{  0.61. 0.2D4(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  S  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  the  Appendix  is  attached. 
Proponent(8]  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  TTje  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 


advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket 

(c)  The  filing  of  a  cotmterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  1 1.415  and  1.420  of 
the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  whidi  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  s«ved  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(8)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  conmients  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance    ' 
with  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW..  Washington.  E)C. 

(FR  Doc,  eS-28409  Filed  ll-27-«5;  8.'45  am] 
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ADMJNISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Ad}ud1cation;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice  i« 
hereby  given  of  a  meeting  of  the 
Committee  on  Adjudication  of  the 
Administrative  Conference  of  the  United 
States,  to  be  held  at  10:00  a.m., 
Thursday.  December  12, 1985.  at  2120  L 
Street  NW..  FTC  Hearing  Room  #1 
(Lower  Level),  Washington,  DC.  Agenda: 
Status  reports  on  pending  committee 
projects.  Contact  Richard  K.  Berg,  202- 
254-7085. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  die  Office  of  the  Chairman 
of  the  Administrative  Conference  at 
least  one  day  in  advance.  The 
committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting:  any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request 

Dated:  November  25, 1985. 
Richard  K.  Bet^ 
General  Counsel. 
[PR  Doc.  85-28391  Filed  11-27-85;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trailside  Oil  &  Gas  HeM  Development; 
Uttle  Missoufi  National  Grasslands 
Administrated  by  the  Custer  National 
Forest,  McKenzie  County,  ND 

The  Department  of  Agriculture,  Forest 
Service  as  lead  agency  and  the  Bureau 
of  Land  Management  USDI,  will 


prepare  an  environmental  assessment 
for  a  proposal  to  permit  the  development 
of  the  Trailside  Oil  &  Gas  field  on  the 
McKenzie  Ranger  District 

A  proponent  has  proposed  to  drill  a 
well  in  the  SEVi.  section  4,  T147N, 
RlOOW.  This  well  is  the  confirmation 
well  in  die  field  that  may  lead  to 
development  of  numerous  welU.  Most  of 
the  field  is  located  within  the  boundary 
of  the  Bennett  Cottonwood  Essentially 
Roadless  Area  (ERA). 

A  range  of  alternatives  for  this  field 
development  will  be  considered.  One  of 
these  will  be  nondev^opment  of  the 
field.  Other  alternatives  will  consider 
maximum  field  development  to  limited 
development  in  the  Bennett  Cottonwood 
ERA. 

Federal,  State  and  local  agencies; 
potential  developers;  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process. 

This  process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  District  Ranger  will  hold  a  public 
meeting  at  the  Watford  City  Civic 
Center,  Watford  City,  North  Dakota,  at  7 
P.M.,  Wednesday,  December  11, 1985. 

David  A.  FiUus,  Forest  Supervisor, 
P.O.  Box  2556.  Billings,  MT  59103,  is  the 
responsible  official. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  James  Fishbum,  District  Ranger,  Star 
Rt  2,  Box  a.  Watford  City,  ND  58854  by 
December  20, 1985. 

Questions  about  the  proposed  action 
and  environmental  assessment  should 
be  directed  hj  Tex  Williams,  Minerals 
Assistant  McKenzie  Ranger  District 
phone  701-842-2393. 

Dated:  November  21. 1965. 
David  A.  FiUus. 
Forest  Supervisor. 
[PR  Doc.  85-28461  Filed  11-27-85;  8:45  am] 
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Soil  Conservation  Service 

Pennsboro  Lake  Critical  Area 
Treatment  RCAO  Measure  Plan, 
West  Virginia 

agency:  Soil  Conservation  Service. 
USDA. 

ACTKM:  Finding  of  No  Significant 
Impact. 

summary:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines,  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines,  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  the  environmental  evaluation 
of  the  Pennsboro  Lake  Critical  Area 
Treatment  RC&D  Measure.  Ritchie 
County.  West  Virginia,  reveals  that  the 
proposed  action  is  not  a  major  Federal 
action  and  will  not  significally  affect  the 
quality  of  human  environment 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  re«(dt  of  these 
findings,  it  has  been  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project.  If  further 
information  is  needed  please  contact 
this  office. 
Roflin  N.  Swank, 
Slate  Conservationist 
November  20, 1985. 
(FR  Doc.  85-28356  Filed  11-27-65:  &45  araj 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Performance  Review  Board; 
Membership 

aoency:  Arms  Control  and 

Disarmament  Agency. 

ACTION:  Notice  of  membership  of 

Performance  Review  Board. 

summary:  ia  accordaice  with  5  U.S.C 
4314(c)(4),  the  US.  Arms  Control  and 
Disannament  Agency  announces  the 
appointment  of  Performance  Review 
Board  members. 

EFFECTIVE  DATE:  December  5, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cathleen  Lawrence.  Personnel  Officer. 
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U.S.  Anns  Control  and  Disarmament 
Agency.  Washington.  DC  20451  (202) 
632-2034. 

The  following  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  register  for  which 
Performance  Review  Boards  will  be 
established  in  the  U.S.  Arms  Control 
and  Disarmament  Agency.  Each 
individual  will  serve  a  one  year 
renewable  term  beginning  on  the 
effective  date  of  this  notice.  Specific 
Performance  Review  Boards  will  be 
established  as  needed  from  this  register. 

These  appointments  supercede  those 
in  the  announcement  published  at  49  FR 
42599  on  October  23. 1984. 

Name  and  Title 

David  Emery — Deputy  Director 
Henry  Cooper — Assistant  Director. 

Strategic  Programs  Bureau 
Lewis  Dunn — Assistant  Director. 

Nuclear  Weapons  Control  Bureau 
Manfred  Eimer — Assistant  Director, 

VeriHcation  &  Intelligence  Bureau 
Thomas  Etzold — Assistant  Director, 

Multilateral  Affairs  Bureau 
Louis  Nozenso — Deputy  Assistant 

Director,  Strategic  Programs  Bureau 
Norman  Wulf— Deputy  Assistant 

Director,  Nuclear  Weapons  and 

Control  Bureau 
William  Staples — Executive  Secretary 
Michael  Guhin — Counselor 
Charles  Kupperman — Executive 

Director,  General  Advisory  Committee 
Lucas  Fischer— Division  Chief.  Strategic 

Programs  Bureau,  Theatre  Affairs 

Division 
Victor  Alessi — Division  Chief.  Strategic 

Programs  Bureau,  Strategic  Affairs 

Division 
Robert  Rochlin— Chief  Scientist. 

Multilateral  Affairs  Bureau 
Alfred  Lieberman — ^Division  Chief. 

Verification  &  Intelligence  Bureau. 

Operations  Analysis  Division 
Robert  Summers — Division  Chief, 

Verification  &  Intelligence  Bureau. 

Verification  Division 
William  Montgomery— Administrative 

Director 
Thomas  Graham — General  Counsel 
Mary  E.  Hoinkes— Deputy  General 

Counsel 
Alison  B.  Fortier-^Director,  Office  of 

Congressional  Affairs 
Joseph  Lehman — Director,  Office  of 

Public  Affairs 
William ).  Montgomery, 
Administrative  Director. 

IFR  Doc.  85-28420  Filed  11-27-85;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Application. 


summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  HI 
of  the  Export  Trading  Company  Act  of 
1982  (Pub,  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liabiUty  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  December  19, 
1985  to:  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration,  Department  of 
Commerce.  Room  5618,  Washington.  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  85- 
00018." 
Applicant;  U.S.  Shippers  Association. 

1209  Orange  Street,  Wilmington, 

Deleware  19801  Telephone:  202-662- 

5298 
Application  *:  85-00018 
Date  Deemed  Submitted:  November  15. 

1985. 
Members  (in  addition  to  applicant):  FMC 

Corporation;  Olin  Corporation,  and 


Stauffer  Chemical  Company: 
Controlling  Entity  for  Stauffer 
Chemical  Company:  Chesebrough- 
Pond's,  Inc. 

Summary  of  the  Application 

The  U.S.  Shippers  Association 
("USSA")  seeks  certification  for  the 
following  export-related  activites: 

A.  Export  Trade 

Procurement  of  Transportation 
Services  covering  the  export  of  all 
products,  whether  or  not  manufactured 
or  tendered  for  shipment  by  a  Member. 
Such  services  include  overseas  freight 
transportation;  inland  freight 
transportation  for  export  shipments  to  a 
U.S.  export  terminal,  port,  or  gateway; 
packing  and  crating;  leasing  of 
transportation  equipment  and  facilities; 
terminal  or  port  storage;  wharfage  and 
handling;  insurance;  forwarder  services; 
export  sales  documentation  and 
services;  and  customs  clearance. 

B.  Export  Markets 
Worldwide. 

C.  Export  Trade  Activities  and  Methods 
of  Operation 

In  conducting  Export  Trade,  USSA 
and  its  Members  may:  (1)  Act  jointly  to 
negotiate  charges  and  other  terms  and 
enter  into  contracts  with  providers  of 
Transportation  Services,  including  the 
chartering  and  space  chartering  of 
vessels,  for  any  or  all  of  the  Members, 
and/or  non-members;  (2)  enter  into 
agreements  among  themselves  on  the 
terms  of  their  participation  in  the 
negotiation  and  fulfillment  of 
transportation  contracts,  including  the 
amount  of  Transportation  Services  that 
each  will  commit  to  purchase  under 
such  contracts;  (3)  meet  and  exchange 
information  on  Transportation  Services, 
including  information  on  potential 
suppliers  of  Transportation  Services, 
rates  and  terms,  volumes  of  products 
available  for  export,  scheduling,  and 
other  information  necessary  to  analyze, 
negotiate  for,  and  procure 
Transportation  Services;  and  (4) 
prescribe  the  following  conditions  with 
respect  to  membership  in  USSA: 

(a)  A  party  may  withdraw  its 
membership  from  USSA  as  of  the  last 
day  of  any  calendar  year  by  giving  180 
days'  prior  written  notice  to  the 
remaining  Members.  The  remaining 
Members  shall  then  have  the  option  to 
terminate  USSA  or  to  pay  the 
withdrawing  Member  the  value  of  its 
capital  account,  as  adjusted,  on  the  date 
of  its  withdrawal.  The  withdrawing 
Member  shall  remain  responsible  for 
commitments  made  by  such  Member 
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and  by  USSA  on  behalf  of  such  Member 
prior  to  the  effective  date  of  such 
Member's  withdrawal,  (b)  Additional 
parties  may  be  admitted  to  membership 
in  USSA  from  time  to  time  upon  (i) 
receiving  a  minimum  of  two-thirds  vote 
of  USSA's  existing  Members,  (ii) 
executing  a  counterpart  of  USSA's 
membership  agreement,  and  (iii)  making 
such  capital  contribution  in  cash  as  is 
determined  in  good  faith  by  USSA's 
Board  of  Directors  to  represent  a  fair 
allocation  of  the  start-up  and  capital 
costs  of  USSA. 

Each  Member  may  assign  its  rights 
and  obligations  for  a  particular 
Transportation  Service  to  another 
Member,  group  of  Members,  or  to  non- 
members. 

Dated:  November  25,>198S. 
James  V.  Lacy, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  85-28464  Filed  11-27-85:  8:45  am) 
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Minority  BusineM  Deveiopment 
Agency 

Minority  Business  Deveiopment 
Center  (MBDC);  Competitive 
Applications 

November  22, 1985. 
AGENCY:  Minority  Business 
Development  Agency;  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  (11)  eleven  months  is  estimated  at 
$248,047  for  the  project  performance  of 
5/1/86  to  3/31/87.  The  MBDC  will 
operate  in  the  Tampa/St.  Petersburg 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $210,840  in  Federal  funds  and 
a  minimum  of  $37,207  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
86005-01  for  the  Tampa /St.  Petersburg 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 


clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  ofTer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance:  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  The  closing  date  for 
applications  is  12/31/85.  Applications 
must  be  postmarked  on  or  before  12/31/ 
85. 

address:  Atlanta  Regional  Office.  1371 
Peachtree  Street,  NE.,  Suite  505,  Atlanta. 
Georgia  30309,  (404)  881-4091. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L.  Eccles,  Regional  Director, 
Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  22. 1985. 
Carlton  L.  Eccles. 
Regional  Director,  Atlanta  Office. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency. 
1371  Peachtree  Street,  NE..  Suite  505. 
Atlanta.  Georgia.  Monday,  December  13. 
1985  at  9:00  v.m. 
(PR  Doc.  85-28342  Filed  11-27-65:  8:45  am 

BILtmO  CODE  3510-21-M 


National  Oceanic  and  Atmoapheric 
Administration 

Mid-Atlantic  FMiery  Management 
Coundh  PuliNc  Meeting 

The  Mid-Atlantic  Fishery 
Management  Council  will  convene  a 
public  meeting.  December  18-19. 1985  at 
The  Cavalier.  42nd  and  Atlantic 
Avenue.  Virginia  Beach,  VA  (telephone: 
804-425-8555).  to  discuss  the  Striped 
Bass  Fishery  Management  Plan  (FMP). 
the  Bluefish  FMP.  the  Atlantic  Mackerel, 
Squid  and  Butterfish  FMP.  the  surf  clam 
and  ocean  quahog  fishery,  a  task  force 
project,  as  well  as  other  fishery 
management  matters.  For  further 
information  contact  John  C.  ^son. 
Executive  Director.  Mid-Atlantic  Fishery 
Management  Council,  Room  2115. 
Federal  Building.  300  South  New  Street, 
Dover.  DE 19901;  telephone:  (809)  753- 
4926. 

Dated:  November  25. 1985. 
Rkhard  B.  Roe, 

Director,  Office  of  Fisheries  Management,  F/ 
Ml,  National  Marine  Fisheries  Service. 
(FR  Doc.  85-28478  Filed  11-27-85;  8:45  amj 

■NXIN6  CODE  SSW-ZMi 


COMMITTEE  FOR  THE 
IMPLEMENTA-nON  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  UmK  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  In  ttie  Peope's  Republic 
of  China 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
29, 1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

A  CITA  directive  (as  amended), 
establishing  import  limits  for  specified 
categories  of  cotton,  wool  and  man- 
made  fiber  textile  products,  including 
Category  340  (men's  and  boys'  woven 
shirts),  produced  or  manufactured  in  the 
people's  Republic  of  China  and  exported 
during  the  twelve-month  period  which 
began  on  January  1. 1985,  was  published 
in  the  Federal  Register  on  December  28, 
1984  (49  FR  50432).  Under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
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August  19, 1983.  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Repubhc  of  China,  the 
restraint  limit  for  Category  340  is  being 
increased  to  702.045  dooen  by  the 
application  of  carry  forward  for  the 
agreement  year  which  began  January  1, 
1965.  Carryforwcuxi  is  an  amount 
borrowed  from  the  category  limit  ht>m 
the  succeeding  agreement  year  and,  to 
the  extent  used,  is  deducted  from  the 
limit  in  the  succeeding  year. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (46  FR  15175), 
May  3. 1963,  (46  FR  19924),  December  14, 
1983,  (46  FR  55607),  December  30, 1983 
(46  FR  57584),  April  4, 1964  (49  FR 
13397),  June  26, 1984  (49  FR  26622),  July 
16, 1984,  (49  FR  26754),  November  9, 1964 
(49  FR  44762).  and  in  StaHstical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1965). 
RonaULUvin: 

Acting  Chairntan,  Committee  for  the 
Implementation  of  Textiles  Agreements. 
November  22. 1985 

Committee  for  the  Imptemwitatioo  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  lite  Treasury.  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  24. 1964  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  which 
established  restraint  limits  for  certain 
specified  categories  of  cotton,  wool  and  roan- 
made  fit>er  textile  products,  produced  or 
manufactured  in  the  People's  RepubUc  of 
China  and  exported  during  1985. 

Effective  on  November  29, 1985,  the 
directive  of  December  24, 1964  is  hereby 
further  amended  to  increase  the  previously 
established  restraint  limit  for  Category  340 
under  the  terms  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement  of 
August  19. 1983.  as  amended:  > 


CMegoy 


340. 


Adiusted  12  montti  Imi  ■ 


-.  70^045dozwl. 


'  The  imt  ««■  not  bMn  ad|uMad  to  reflect  ww  mort* 
exported  Mer  Decaanoer  31,  1964 


'  The  Agreement  provides,  in  part,  that:  (1)  With 
the  exception  of  Category  315.  any  specific  limit 
may  be  exceeded  by  not  more  than  5  percent  of  its 
square  yards  equivalent  total,  provided  that  the 
amount  of  the  increase  is  compensated  for  by  an 
equivalent  square  yard  equivalent  decrease  in  one 
or  more  other  specific  limits  in  thai  agreement  year. 
(2)  the  specific  limits  for  certain  categories  may  be 
increased  for  carryforward,  and  (3)  administrative 
arrangements  or  adiustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  a^airs 
exception  to  the  rulemaking  provisions  of  5 
U.SC.  533(a){l). 
Sincerely, 
Ronald  K.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  8S-284e9  Filed  11-27-85;  ft4S  am| 

BHXma  COOE  SSIO-Ofl-M 


Adjusting  the  Import  Umit*  for  Certain 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  ttie 
PeopliM' RepubNc  of  China 

November  22. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3,1972, 
as  amended,  has  issued  the  directive 
.  published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
29, 1965.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  GITA  directive  (as  amended), 
establishing  import  Limits  for  specified 
categories  of  cotton  and  man-made  fiber 
textile  products,  including  Categories 
331.  631,  639  and  645/646,  produced  or 
manufactured  in  China  and  exported 
during  the  twelve-month  period  which 
began  on  Januai^  1, 1985,  was  published 
in  the  Federal  Register  on  December  26, 
1964  (49  FR  50432).  Under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China,  the 
restraint  limits  for  the  foregoing 
categories  are  being  adjusted  by  the 
application  of  swing  for  the  agreement 
year  which  began  on  January  1, 1985. 
The  restraint  limit  for  Category  639  is 
being  reduced  to  account  for  the 
amounts  added  to  other  category  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1962  (47  FR  55709).  as 
amended  on  April  7, 1963  (48  FR  15175), 
May  3, 1983  (46  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  StaUsUcal 
Headnote  5.  Schedule  3  of  the  TARIFF 


SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textiles  Agreements. 
November  22. 1985. 

Committee  for  tlte  Implementation  of  Taxiils 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  DC.  20229. 

Dear  Mr.  Commissioner:  This  directive 
farther  amends,  but  does  not  cancel,  the 
directive  of  December  24, 1984  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  which 
established  restraint  limits  for  certain 
specified  categories  of  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  1985. 

Effective  on  November  29, 1985.  the 
directive  of  December  24, 1984  is  hereby 
further  amended  to  adjust  the  previously 
established  restraint  limits  for  Categories  331, 
631. 639  and  645/646  under  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  19. 1983.  as  , 
amended:  * 


Categonr 

Adiustsd  12  month  limil  • 

331. „    

831 

saa           

3,811.716  dozen  pair& 
739  320  dozen  patrt. 

645/646 

666.851  dozen. 

■The  limiu  have  not  twan  adiusied  to  reded  any  Imports 
exported  after  December  31,  1964. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-28472  Filed  11-27-85:  8:45  am) 

BILUMG  COOC  3S10-OR-M 


Limits  for  Certain  Cotton  and  Man> 
Made  Fiber  TextMe  Products  Produced 
or  Manufactured  in  Indonesia; 
Correction 

November  22, 1985. 

On  November  6, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 


'The  Agreement  provides,  in  part,  thnl:  (1)  With 
the  exception  of  'Category  315.  any  specific  limit 
may  be  exceeded  by  not  more  than  5  percent  of  its 
square  yards  equivalent  total,  provided  thai  the 
amount  of  the  increase  is  compensated  for  by  an 
equivalent  square  yard  equivalent  decrease  in  one 
or  more  other  speofic  limits  in  that  agreement  year: 
(2)  the  specific  limits-ibr  certain  categories  may  be 
increased  for  carryforward,  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement. 
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46151)  which  established  levels  for 
Categories  320pt.  and  631pt..  produced 
or  manufactured  in  Indonesia  and 
exported  during  the  five  designated 
thirty-day  periods  beginning  on 
November  6. 1985  and  extending  through 
April  5, 1986.  The  level  for  Category 
320pt.  for  each  thirty-day  period  should 
haA^e  been  2,140,000  square  yards  in  both 
the  notice  document  and  the  letter  to  the 
Commissioner  of  Customs  which 
followed  that  notice. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-28471  Filed  11-27-85;  8:45  am] 

MLUNOCOOE  9S10-Ofl-« 


Increasing  th«  Import  Limits  for 
Cortain  Cotton  Taxtila  Products 
Produced  or  Manufactured  in  Pakistan 

November  22, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  November 
29, 1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-I212. 

Background 

A  CITA  directive  dated  December  21. 
1984  (49  FR  50238)  established  limits  for 
the  aggregate  limit  as  well  as  for  certain 
specified  categories  of  cotton  textile 
products  within  the  aggregate,  including 
Categories  331  (cotton  gloves),  340 
(men's  and  boys,  woven  cotton  shirts). 
341  (women's,  girls'  and  infants'  cotton 
blouses  and  shirts],  347/348  (cotton 
trousers)  and  363  (cotton  terry  and  other 
pile  towels),  produced  or  manufactured 
in  Pakistan  and  exported  during  the 
agreement  year  which  began  on  January 
1, 1985.  Under  the  terms  of  the  Bilateral 
Cottom  Textile  Agreement  of  March  9 
and  11, 1982,  as  amended,  between  the 
Government  of  the  United  States  and 
Pakistan  and  at  the  request  of  the 
Government  of  Pakistan,  swing  and 
carryforward  are  being  applied  to  the 
restraint  limits  established  for 
Categories  331,  341  and  347/348.  Only 
carryforward  is  being  applied  to  the 
aggregate  limit  and  only  swing  to  the 
limits  for  Categories  340  and  363. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3^  1983  (48  FR  19924).  December  14. 


1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 
Ronald  1.  Lsvin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textiles  Agreements. 
November  22, 1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

De^Mr.  Commissioner  This  directive 
amende  but  does  not  cancel,  the  directive  of 
Deceml)er  21, 1984  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  concerning  imports  into  the 
United  States  of  certain  cotton  textile 
products,  produced  or  manufactured  in 
Pakistan. 

Effective  on  November  29, 1985,  the 
directive  of  December  21, 1984  is  hereby 
amended  to  include  increased  restraint  limits 
for  cotton  textile  products  in  the  following 
categories,  exported  during  the  agreement 
year  which  began  on  )anuary  1, 1985  and 
extends  through  December  31, 1985.' 


C«mocy 

Adjuslad  IZ^month  restraint 
Kmil' 

300-369 .      

331 __              „         

247.447,444      Square     yard 

equivalents. 
677,120  dozen  pairs. 

lun        

341 _     _    

347/348 _      

363 

239,357  dcwen. 
311.467  dozen. 

■The  bnits  have  not  been  ad|ustad  to  reflect  any  irnporta 
exported  attar  Dec.  31,  1964. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.SX:  553(a)(1). 
Sincerely, 
Ronald  i.  Levin,  ' 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  85-28470  Filed  11-27-85;  8:45  am] 
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'  The  Bilateral  Cottom  Textile  Agreement  of 
March  9  and  11. 1982,  as  amended,  between  the 
Governments  of  the  United  States  and  Pakistan 
provides,  among  other  things,  that:  (1)  Within  the 
aggregate  limit  specific  restraint  limits  may  be 
exceeded  by  designated  percentages;  (2)  specific 
limits  may  be  increased  for  carryover  and 
carryfoward:  and  (3)  administrative  arrangements 
or  adjustments  may  l>e  made  to  resolve  problems 
arising  in  the  implementation  of  the  agreement. 


Requesting  Public  Comment  on 
Bilateral  Textile  Consultatlona  on 
Trade  in  Categories  310/31*  and 
359pt  From  Taiwan 

November  22, 1985. 

On  October  16, 1985,  the  American 
Institute  in  Taiwan  (AIT),  under  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  requested  the 
Coordination  Council  for  North 
American  Affairs  (CCNAA)  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  cotton  yam-dyed  fabric 
in  Category  310/318  and  infants'  sets  in 
Category  359pt.  (TSUSA  Nos.  384.0439, 
384.0441.  384.0442,  384.0444,  384.0805, 
384.0810,  384.0815,  384.0820,  384.0825, 
384.3445,  384.3446,  384.3447,  384.3448, 
384.5162,  384.5163,  384.5167,  384.5169, 
384.5172),  produced  or  manufactured  in 
Taiwan. 

The  purpose  of  this  notice  is  to  advise 
that  if  no  solution  is  agreed  upon  in 
consultations  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  limits  for  the  entry 
and  withdrawal  from  warehouse  for 
consimiption  of  apparel  products  in 
Categories  310/318  and  359ptM  produced 
or  manufactured  in  Taiwan  and 
exported  to  the  United  States  during  the 
12-month  period  which  began  on 
January  1, 1984  and  extends  through 
December  31, 1984. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  these  categories  is 
invited  to  submit  such  conmients  or 
information  in  10  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Since  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Conmierce, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  &om  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solication  of  comments  regarding 
any  aspect  of  the  agreement  or  the 
implementation  thereof  is  not  a  waiver 
in  any  respect  of  the  exemption 
coutained  in  5  U.S.C.  553(a)(1)  relating 
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to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Ronald  L  Imrkm, 

Acting  Chairman,  Committee  for  tite 
Implementation  of  Textile  Agreements. 
|FR  Doc.  85-28467  Filed  11-27-85: 8:45  am] 


fw^uMlinQ  PuMc  CoiiMMfit  on 
Bilateral  Taxtta  ConauMationa  WHh 
Uruguay  Concarnlng  CatatKHv  442 

November  22. 1965. 

On  October  31. 1985,  the  United  States 
Government,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  requested  the 
Government  of  Uruguay  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  wool  skirts  in  Category 
442.  produced  or  manufactured  in 
Uruguay. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  with  the  Government  of  Uruguay 
in  consultations  during  the  sixty-day 
period  which  began  on  October  31. 1985 
and  extends  through  December  29. 1985, 
the  Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
wool  textile  products  in  Category  442. 
produced  or  manufactured  in  Uruguay 
and  exported  to  the  United  States  during 
the  twelve-month  period  which  began 
on  October  31. 1985  and  extends  through 
October  3a  1986  at  a  level  of  16,775 
dozen. 

A  summary  market  statement  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  this  category  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  Walter  C.  Lenahan. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration.  UJS. 
Department  of  Commerce.  Washington. 
DC  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel  Roopi 
3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 


considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  no(-a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U3.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Ronald  I.  L0vin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

URUGUAY— MARKET  STATEMENT    ' 
Category  442— Wool  Skirts 
October  1985. 

Summary  and  Condustoos 

U.S.  imports  of  Category  442  from  Uruguay 
were  21,018  dozens  during  the  year-ending 
August  1985. 19  percent  over  a  year  eaiUer. 
Imports  for  the  full  year  1984  were  17.440 
dozens.  45  percent  over  1983.  Uruguay  is  the 
fifth  largest  supplier  of  Category  442. 
accounting  for  5.6  percent  of  the  year-ending 
August  total  imports. 

The  sharp  and  substantial  increase  of  low- 
valued  imports  of  Category  442  from  Uruguay 
is  disrupting  the  U.S.  market. 

VS.  Praductiaa  and  Matkat  Share 

Production  of  Category  442  declined  from 
1.415JXn  dozens  in  1982  to  1.0454)00  dozens 
in  1984.  The  market  for  U.S.  produced  and 
imported  Category  442  also  declined,  but  not 
as  sharply.  The  U.S.  producers'  share  of  the 
market  dropped  froth  92  percent  in  1982  to  75 
percent  in  1984. 

U.S.  fanports  and  Import  PenetraUm 

Between  1962  and  1984  imports  of  wool 
skirts  increased  by  approximately  170 
percent,  rising  from  131,000  dozens  to  353,000 
dozens.  In  1985  wool  skirt  imports  continued 
to  climb,  increasing  11.5  percent  in  the  first 
eight  months  of  the  year  when  compared  with 
the  same  period  in  1984.  The  ratio  of  imports 
to  domestic  production  increased  sharply 
from  9.3  percent  in  1962  to  33.8  percent  in 
1984. 

Duty-Paid  Vahiea  and  U.S.  Producers'  Price 

Approximately  97  percent  of  Uruguay's 
January-August  1985  imports  of  Category  442 
entered  under  TSUSA  number  383.7522 — 
womens',  girls'  and  infants'  woven  wool 
skirts.  These  garments  entered  at  landed, 
duty-paid  values  below  the  U.S.  producers' 
price  for  comparable  skirts. 
\VR  Doc.  85-28468  Filed  11-27-85:  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Uat  1966;  Additiona 

ACnow:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to 
Proctirement  List  1968  a  commodity  and 
a  service  to  be  provided  by  workshops 


for  the  blind  and  other  severely 
handicapped. 

EFFECnvi  OATC:  November  29. 1965. 

AOORCSS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia^222Q2-3S09. 

FOR  FURTHIR  MPORMATION  CONTACT:  ' 

C.  W.  Flectcher,  (703)  557-1145. 

SUPPIXMCNTARY  IMiXMWIATIOW.  On 

August  2  and  September  13, 1965,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (50  FR  31407  and  SO 
FR  37396)  of  proposed  additions  to 
Procurement  List  1986.  October  15. 1985 
(SO  FR  41809). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-46c.  85  Stat.  77  and 
41  CFR  51-2.5. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  service  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
commodity  and  service  procured  by  the 
Government. 

Accordingly,  the  foUoiving  commodity 
and  service  are  hereby  added  to 
Procurement  List  1986: 

Commodity 

Pin.  Tent.  Wood.  8340-00-261-9752. 
Service 

)anitorial/Cu8todial,  Federal  Office  Building. 

591  Park  Avenue.  Idaho  Falls.  Idaha 
C  W.  Fielcheff. 
Executive  Director 
(FR  Doc.  8S-2843  Filed  11-27-85:  8:45  am] 
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Procuramant  Uat  1966;  Propoaad 
Additiona  and  OatoMona 

AOENCV:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACnOfft  Proposed  Additions  to  and 
Deletions  from  Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  and  delete  from 
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Procurement  List  1986  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  blind  and  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  January  2, 1986. 

ADORCtS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURrHER  INFORMATION  CONTACT: 

C.W.  Fletcher,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  71  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  &om  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1966,  October  15, 1985 
(50  FR  41809): 

CoimnofUties 

Shirt,  Operating,  Surgical  Sleeveless:  6532- 

00-299-9632,  6532-00-299-9627 
Detergent,  General  Purpose:  7930-01-055- 

6121,  7930-00-282-9700,  7930-00-282-9699, 

7930-«)-9e5-e911 

Services 

Janitorial/Custodial,  Army  and  Air  Force 

Exchange  Service,  Southeast  Exchange 

Region,  312  Montgomery  Street, 

Montgomery,  Alabama 
Mailroom  Operations,  U.S.  Environmental 

Protection  Agency,  1200  6th  Avenue, 

Seattle,  Washington 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  and  service  from 
Procurement  List  1986,  October  15, 1985 
(50  F.R.  41809): 

Commodities 

Divider,  Steel:  P.S.  Item  No.  124-C-114,  P.S. 

Item  No.  124-C-234.  P.S.  Item  No.  124-R-54, 

P.S.  Item  No.  124-R-114, 
(Requirements  for  USPS  Western  and 

Southern  Regions  only) 
Pallet.  Wood:  3990-00-555-0458 
(For  Sharpe  Army  Depot,  Lathrop.  California 

only) 

Strap,  Chin:  8405-00-152-3952 

Service 

Janitorial/Custodial,  Army  Materials  and 
Mechanics  Research  Center.  Buildings  36, 


37,  39.  43. 97, 131,  292.  31t  312  and  313  only 

Watertown.  Massachusetts. 
C.W.  Flaldwe. 
Executive  Director. 
[FR  Doc.  85-28432  Filed  11-27-85;  8:45  amj 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Interagency  Committee  on  Cigarette 
and  Uttle  Cigar  Fire  Safety;  Tectinical 
Study  Group  Meeting 

AGENCY:  Interagency  Committee  on 
Cigarette  and  Little  Cigar  Fire  Safety. 
action:  Notice  of  meeting. 

SUMMARY:  The  Technical  Study  Group 
on  Cigarette  and  Little  Cigar  Fire  Safety 
will  meet  on  January  9  and  10, 1986,  in 
Washington,  DC.  The  purpose  of  the 
meeting  is  to:  (1)  Review  testing  of 
cigarettes  by  the  National  Bureau  of 
Standards;  (2)  discuss  the  feasibility  of 
evaluating  patents  which  are  claimed  to 
reduce  the  propensity  of  cigarettes  to 
ignite  other  objects;  and  (3)  discuss  the 
analysis  of  costs  and  benefits  associated 
with  modifying  cigarettes  to  reduce  their 
propensity  to  ignite  mattresses  and 
upholstered  furniture. 
DATES:  The  meeting  will  be  on  January  9 
and  10, 1986,  beginning  at  9:30  a.m.  and 
concluding  at  5:00  p.m.  both  days. 
ADDRESS:  The  meeting  will  be  in  the 
first  floor  auditorium  of  the  Hubert 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kimberly  Hylton,  Office  of  Program 
Management,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone:  (301)  492-6554. 
SUPPUEMENTARY  INFORMATION:  The 
Cigarette  Safety  Act  of  1984  (Pub.  L  96- 
567,  98  Stat.  2925,  October  30, 1984) 
created  the  Technical  Study  Group  on 
Cigarette  and  Little  Cigar  Fire  Safety  to 
prepare  a  final  technical  report  to 
Congress  within  30  months  concerning 
the  technical  and  commercial  feasibility 
of  developing  cigarettes  and  little  cigars 
with  minimum  propensity  to  ignite 
upholstered  furniture  and  mattresses. 
That  legislation  also  specifies  that  the 
final  technical  report  must  include  an 
analysis  of  costs  and  benefits  associated 
with  modifying  cigarettes  to  reduce  their 
propensity  to  ignite  upholstered 
furniture  and  mattresses. 

The  Technical  Study  Group  will  meet 
on  January  9  and  10  1986,  to  review  a 
cigarette  testing  program  conducted  by 
the  National  Bureau  of  Standards.  The 
purpose  of  this  program  is  to  evaluate 
certain  varieties  of  cigarettes  produced 


exclusively  for  testing  as  sources  of 
ignition.  The  Technical  Study  Group  will 
also  discuss  the  feasibility  of  evaluating 
patents  which  are  claimed  to  reduce  the 
propensity  of  cigarettes  to  ignite  other 
objects,  and  the  analysis  of  costs  and 
benefits  which  is  required  by  the 
Cigarette  Safety  Act. 

The  meeting  will  be  open  to 
observation  by  members  of  the  public 
but  only  members  of  the  Technical 
Study  Group  may  participate  in  the 
discussion. 

Dated:  November  22, 1985 

Colin  B.  Church. 

Federal  Employee  Designated  by  the 
Interagency  Committee  on  Cigarette  and 
Little  Cigar  Fire  Safety. 

[FR  Doc.  85-28483  Filed  11-27-65:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Commercial  Acfivities  Coet  Studies 

Interested  parties  should  direct 
inquiries  regarding  these  studies  to  the 
appropriate  installation  contracting 
office  for  additional  details. 


Location 

Adivity 

Start  dale 

IFtHooATX 

Logstical  support 
services 

Oa  28.  1985. 

2  Forts 

Morale,  wellare. 

Do. 

fltchanJson. 

recreational 

services. 

Greely.  Ate 

3.  Ft  Drum.  NY..._.. 

Inforrnation  rnasion 
area  (ar  traMic 
control.  ADP, 
admmistration 
telephone  service. 

Do 

4.  Ft  Mead,  MO 

InslaMatxin  travel 
office. 

Do. 

5  Pre**}  0)  San 

do 

Oa 

Franasco.  CA. 

6.  Ft  De«nck.M0.... 

Motor  pom 
operatons 

Sap.  1.  1885 

7.  Ft  Rucker.  AL, 

Cuskxtal  aenioas.-.. 

July  IS.  1985 

aerodiedical 

conlef. 

8.  Ft  Banning.  QA. 

do 

Mv  1   1985 

hospital 

9.  Ft  Ritey.  KS. 

do         

Oct  1    1985 

medical  actnnly. 

10  Walter  Reed 

<te 

Aug.  1    1985 

AMC. 

Washington.  DC 

11   Ft  Buchanan, 

Health  dnc ...... 

June  1.  1985 

PR 

12.  West  Point 

Custodial  servioaa 

Oct  1,  1986 

NY,  medical 

activity 

13  Walter  Reed 

Drug  testing 

Aug   1,  1985 

AMCIatwratory, 

operaliona. 

Ft  Meade.  MO 

14  Tnpter  AMC 

do 

Da 

Laboratory. 

SchoMd 

Barracks.  HI 

15  Ft  Stewart. 
Ga.  mectcai 

Custodial  sarvtcaa.... 

Jutyt.  1984^ 

activity. 

16  Ft  Harrison, 

do    

Sap.  1.  1985. 

IN,  community 

hospital 
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LocMon 

ActMy 

Start  dale 

17  VMHitFamis 

Recreeaonel 

May  1.  1965 

SWWW. 

aervicea. 

IS.  VMHaF«n» 

Motor  pool 

Do. 

Station. 

apefalion& 

WaiTwton.  VA. 

19  \Mkwn 

Cualodal  services.... 

Sep.  1.  1965 

BMuinonlAMC 

EIPaaaTX 

20.  FiHuadwca. 

<*> 

Da 

AZ.  mMfcal 

adiwly. 

21   FIMyw.  VA_... 

ApiMiei  aiiaraaon 
aenices. 

Da 

22  Fl  BaMw.  Va. 

Da 

Oavison  Artald 

servcas. 

23  MWary  TraHic 

**al  servcet. 

Oa 

Bayx)nne.  NJ. 

24  Lenerkanny 

Oct  1.  1985. 

Depot 

and  warehouamg. 

Chftmborsbupg, 

PA. 

25.  Tooele  Oapol. 

do..- _    .    .. 

Da 

Tooele.  UT 

26  USAEnginew 

Word  processing 

May  t.  1985. 

Ovision. 

serMcas. 

CaMoma. 

27.  USA  Engineer 

do.. 

Da 

Oislhct  MoWa. 

AL 

28  USA  Engineer 

Transportation 

Do. 

Dstnct  Norto*. 

sermoes. 

VA 

29  USA  Enyoeor 

S«orageand 

Oct  1. 1985. 

Oslnct  Portland. 
OR 

warehousing. 

•  »  USA  Engineer 

F«c*ty 

Da 

dstncL  Wale 

mainlanefice. 

Waua.  WA 

31  USAEngmear 

Da 

D«Jna  WV 

services. 

32  USAEngneer 

Reaeefeonal 

Oa 

Osinct 

Operations. 

FHl3tjurgh.  PA. 

33  USA  Engineer 

FacSty 

Oa 

Ostnct. 

MunlonAnco- 

Jacfcsonwille.  FL 

34  USAEngioeer 

do         __ 

Oa 

Ostnct  MoWe. 

AC 

3S.  USA  Engineer 

do 

Ba 

dslnct  Fl  Worttv 

TK. 

36  USA  Engineer 

ado-       _    _ 

Oa 

OstncL  Tulsa. 

OK. 

37.  USA  Engmeer 

do  _             ... 

Oa 

Oixision. 

Canioma. 

38  USAEngmeer 

do .    - 

Oa 

OistnclKwwas 

City.  MO 

39  USAEngmeer 

do 

Da 

Oistncl  Omaha. 

NE. 

40  USA  En^neer 

Floaling  ptwn 

Do 

OistTx^  New 

Vort<,NY. 

niBwnonance. 

41  USAEngneer 

Floating  Plant 

Do. 

Domct.  Butlato. 

Operalnr^ 

N¥. 

42.  USA  Engineer 

Oo. 

Ostrid.  OeMH. 

Ml. 

43  USA  Engineer 

Reservoir 

Do 

Onthctnock 

Operations 

Uand.lL 

Mamanance. 

44  USA  Engineer 

Recreation  Area 

Do. 

Ovtnct.  St  Paul. 

Operalione    , 

MN. 

Martanence;  s 

lohn  O.  Roadi  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

ira  Doc  85-28372  Filed  11-27-85:  845  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehat>iUtative  Services 

Application  for  New  Awards  Under  the 
Special  Projects  and  Demonstrations 
for  Providing  Vocational  RehatiHitation 
Services  to  Severely  Disaliled 
Individuals  Program  for  Fiscal  Year 
1986 

agency:  Department  of  Education. 
ACnoN:  Notice. 

Progranunalic  and  Fiscal  Informadon 

The  purpose  of  this  application  notice 
is  to  inform  potential  applicants  of  fiscal 
and  programmatic  information  and  the 
closing  date  for  transmittal  of  new 
applications  for  Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Severely  Disabled  Individuals 
administered  by  the  Department  of 
Education  under  the  O^ice  of  Special 
Education  and  Rehabilitative  Services. 
Awards  are  made  under  this  program 
for  expanding  or  otherwise  improving 
vocational  rehabilitation  and  other 
rehabilitation  services  for  severely 
handicapped  individuals.  Eligible 
applicants  are  State  and  public  and 
other  nonprofit  agencies  and 
organizations.  The  authority  for  this 
program  is  section  311(a)(l}  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Absolute  preference  will  be  given  to 
applications  that  address  any  of  the  four 
proposed  priorities  in:  Persons  who  have 
learning  disabilities:  individuals  who 
have  sustained  traumatic  head  injuries: 
developing  alternatives  to  restricted, 
segregated  employment;  and  persons 
who  have  neuro-muscular  disabilities. 
Applications  also  will  be  accepted  in  a 
non-priority  category. 

It  is  anticipated  that  approximately 
$2,900,000  will  be  available  for  new 
projects  in  Fiscal  Year  1986.  An 
estimated  25  new  projects  will  be 
funded  at  an  average  cost  of  about 
$115,000.  Approximately  80  percent  of 
the  total  available  funds  for  new 
projects  will  be  divided  equally  among 
the  four  proposed  priority  areas.  The 
remaining  20  percent  will  be  used  to 
support  non^priority  projects. 

These  estimates  do  not  bind  the  U.S. 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant  imless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

It  is  expected  that  new  projects 
funded  under  this  program  in  Fiscal 
Year  1986  will  be  approved  for  project 
periods  of  up  to  36  months. 


In  addition  to  the  proposed  priorities 
which  have  a  specific  disability  focus, 
the  Secretary  encourages  applicants  for 
new  awards  to  submit  applications 
which  demonstrate  ways  of 
rehabilitating  persons  severely  disabled 
by  one  or  more  of  the  following 
disabilities: 

(a)  Arthritis 

(b)  Blindness  ^ 

(c)  Cerebral  Palsy 

(d)  Deafness 

(e)  Epilepsy 

(f)  Heart  Disease 

(g)  Mental  Illness 

(h)  Mental  Retardation 

The  Secretary  does  not  consider  the 
above  disabihty  listing  to  be  all- 
inclusive  and  will,  therefore,  accept 
apphcations  which  demonstrate 
effective  ways  of  rehabilitating 
individuals  severely  disabled  by  other 
disabilities. 

Closing  Date  for  Transmittal  of 
Applications 

Apphcations  for  new  awards  must  be 
mailed  or  hand  delivered  on  or  before 
February  13. 1986. 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  (CFDA  No.  84.128A).  400 
Maryland  Avenue.  SW..  Washington. 
DC  20202. 

Each  late  applicant  will  be  notified 
tha|  its  application  will  not  be 
considered. 

Applicatiofis  that  are  hand  delivered, 
must  be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  3633.  Regional  Office  Building  #3. 
7th  and  D  Streets.  SW..  Washington.  DC. 

The  Application  Control  Center  will 
accept  hand  delivered  applications 
between  8:00 «.m.  and  4:30  p.m. 
(Washington,  DC,  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Applicatioo  Forms 

Application  forms  and  program 
information  packages  are  expected  to  be 
available  by  December  13, 1985.  These 
may  be  obtained  by  writing  to  the  Office 
of  Developmental  Programs, 
Rehabilitation  Services  Administration, 
U.S.  Department  of  Education,  400 
Maryland  Avenue.  SW.,  Room  3332, 
Mary  E.  Switzer  Building.  (2312). 
Washington.  DC  20202. 

Applicable  Regulations 

The  following  regulations  are 
applicable  to  this  program: 

(a)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75.  77.  and  78);  and 
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(b)  Regulations  govemiog  Special 
Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
*      Services  to  Severely  Handicapped 

Individuals  (34  CFR  Part  369  and  373).  A 
notice  of  proposed  annual  priorities  was 
published  on  November  20, 1985  at  50 
FR  47799-47801.  Applicants  should 
prepare  their  applications  based  on  the 
proposed  priorities.  If  there  are  any 
substantive  charges  made  in  these 
proposed  priorities  when  published  in 
fmal  form,  applicants  will  be  given  the 
opportunity  to  amend  or  resubmit  their 
applications. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leo  J.  Eger,  Division  of  Special  Projects. 
Rehabilitation  Services  Administration, 
U.S.  Department  of  Education,  Room 
3330.  Mary  E.  Switzer  Building,  400 
Maryland  Avenue,  SW.,  (MS-2312) 
Washington,  DC  20202.  Telephone:  (202) 
732-1344. 
(29  U.S.C.  777a(a)(l)) 

Dated:  November  25, 1985. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.128.  Rehabilitation  Services — Special 
FYojects) 

WilBam  ].  Benmtt 

Secretary  of  Education 

|FR  Doc.  85-28440  Filed  11-27-85:  &45  am] 

BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Fuel  Economy  ot  Motor  Vehicles; 
AvaUability  of  ttte  1086  Gm  MMeage 
Guide 

The  Department  of  Energy  (DOE) 
hereby  gives  notice  of  the  availability  of 
the  1986  Gas  Mileage  Guide.  The 
Environmental  Protection  Agency  (EPA) 
has  issued  regulations  on  Fuel  Economy, 
Testing,  Labeling  and  Information 
Disclosure  Procedures  and 
Requirements  (40  CFTl  Part  600)  which, 
among  other  things,  contain 
requirements  for  dealers  of  1981  and 
later  model  year  automobiles  and  light 
trucks  to  hav^  copies  of  a  booklet,  the 
Gas  Mileage  Guide,  available  and  on 
display  in  tbeir  showrooms  and  to  keep 
an  adequate  stock  on  hand  to  meet 
public  demand.  In  the  booklet, 
.  prospective  purchasers  will  be  able  to 
find  the  fuel  economies  of  the  various 
model  vehicles  certified  as  of  August  31. 
1985  for  sale  in  the  United  States.  DOE 
is  required  by  section  506(b)(1)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  1901  et  seq).  as 
added  by  Section  301  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C. 
6201  et  seq.),  to  publish  and  distribute 
this  booklet  Section  606.405-77  of  the 
EPA  regulations  states  that  dealers  will 
be  expected  to  make  these  booklets 


available  as  soon  as  they  are  received 
by  them,  but  in  no  case  later  than  15 
working  days  after  notiGcation  is  given 
of  booklet  availability.  The  publication 
today  of  this  notice  constitutes  such 
notification. 

The  1986  Gas  KGleage  Guide  is 
available  for  display  and  distribution  by 
dealers  in  their  shoivrooms.  Any  dealer 
who  has  not  already  received  Guides 
from  DOE  or  requires  additional  copies 
should  request  copies  in  writing  to  the 
following  address,  specifying  the 
quantity  desired.  This  year  there  is  one 
edition  of  the  Guide  to  serve  aQ  50 
states. 

Write:  Fuel  Economy  Distribution. 
Technical  Information  Center. 
Department  of  Energy.  P.O.  Box  62.  Oak 
Ridge,  Tennessee  37830. 

Issued  in  WashtsgtoB.  DC  November  14. 

1985. 

DoaiM  R.  Fitzpateidi, 

Acting  Assistant  Secrettuy,  CoasemUon  and 

Renewable  Energy. 

[FR  Doc.  85-28349  Filed  11-27-S5;  a45  am] 

B4UJH0  CODE  MMM^t-M 


Economic  Regulatory  AdhUnbtrtlon 
(ERA  Docket  No.  85-28-NOl 

Natural  Gas  Imports;  Citizens  Energy 
Corp.  and  Citizens  Resources  Corp.; 
Application  to  import  Natural  Gas 
From  Canada  for  Short-Term  and  Spot 
Sales 

AQENCv:  Ecooranic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  for  Short-Term  and 
Spot  Sales. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  November  1. 1985,  of  an  application 
from  Qtizens  Energy  Corporation 
(Citizens  Enei^gy)  and  Citizens 
Resources  Corporation  (Citizens 
Resources),  jointly  (Citizens),  for  a 
blanket  authorization  to  import 
Canadian  natural  gas  for  individual 
short-term  and  spot  sales.  Authorization 
is  requested  to  import  up  to  200  Bcf  of 
Canadian  natural  gas  during  a  period  of 
two  years  beginning  on  the  date  of  first 
delivery  of  tlw  import.  Citizens  propose 
to  submit  quarterly  reports  within  30 
days  following  each  calendar  quarter. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  Na 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 


DATIt:  nt)te8ts.  motioni  to  intervene,  or 
notices  at  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  tlian  Deconber  30. 1085. 
FOR  FURTMER  INFORMATION  CONTACT: 
Edward  J.  Peters.  Jr.  (Natural  Gas 
Division.  Office  of  Fuels  Programs). 
Economic  Regulatory  Administration, 
FoiresUl  Building.  Room  GA-076. 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20565,  (202)  252-6162. 
Diane  Stubbs  (Office  of  General 
Counsel.  Natural  Gas  and  Mineral 
Leasing).  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  6E-042;  100 
Independence  Avenue,  SW., 
Washington,  DC  206K,  (202)  252-6867. 
SUPPLEMENTARY  INFORMATION:  Citizens 
Energy  is  a  non-profit  Massachusetts 
corporation  engaged  in  providing  low- 
cost  energy  to  low-income  consumers. 
Citizens  Resources  is  a  for-profit  wholly- 
owned  subsidiary  of  Citizens  Energy. 
Citizens  are  joinUy^requesting  a  blanket 
authorization  to  import  quantities  of 
natural  gas  bom  Candd^^  that  they 
intend  to  sell  to  prospective  customers 
such  as  domestic  pipeline^  local 
distribution  companies,  and  industrial 
and  commercial  end-us^rs  who  will 
purchase  specific  quantities  of  the  gas  to 
meet  short-term  needs.  Citizens  state 
that  they  mtend  to  seek  natural  gas  from 
prospective  Canadian  sources,  including 
various  individual  procedures,  producer 
groups  and  associations  and  pipeline 
companies.  Citizens  state  the  terms  of 
the  transactions  will  not  differ 
materially  from  their  current  short-term 
and  spot  market  transactions  in 
domestic  natural  gas  and  petroleum 
commodities.  In  any  one  transactioa 
either  Citizens  Energy  or  Citizens 
Resources  will  purchase  Canadian  gas 
for  resale  or  act  as  agent  for  the  buyer 
or  seller,  and  may  negotiate 
transportation  arrangements  for  the  gas 
on  behalf  of  either  of  those  parties. 
Within  the  limits  of  the  requested 
authorization,  Citizens  propose  to  sell 
imported  gas  under  the  terms,  including 
price,  existing  in  the  spot  or  short-term 
marketplace  at  the  time  each  individual 
sale  is  negotiated.  Citizens  have  not 
entered  into  import  agreements  to  date 
and  assert  that  because  opportunities  to 
buy  and  sell  gas  in  the  spot  market 
appear  and  vanish  rapidly,  advance 
regulatory  authmity  to  import  natwal 
gas  for  this  type  of  sale  is  required. 
Citizens  cite  previous  blanket  import 
authorizations  approved  by  the  ERA  as 
examples  supporting  their  request 
Citizens  state  that  in  view  of  Canada's 
recently  announced,  liberalized  policy 
for  its  natural  gas  exports,  particularly 
with  respect  to  prices  for  spot  and  short 
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term  export  transactions,  it  is  important 
to  them  to  have  access  to  potentially 
economical  Canadian  supplies  for  its 
programs  and  customers  and  to  obtain 
competitive  viability  with  those 
competitors  in  their  market  areas  who 
hold  authority  to  import  Canadian 
supplies. 

According  to  Citizens,  the  nature  of 
the  spot  or  short-term  marketplace  will 
dictate  the  terms  and  conditions  of  the 
proposed  import.  Thus,  if  Citizens 
cannot  obtain  competitively  priced 
Canadian  gas  or  adjust  the  sales  price  to 
meet  the  market  price,  no  sales  will  be 
made  and  no  gas  would  be  imported 
under  the  requested  authorization.  In 
other  words.  Citizens  contend  the 
proposed  blanket  import  authority 
would  not  be  utilized  unless  the 
Canadian  natural  gas,  in  each 
subsequent  individual  transaction,  is 
needed,  competitively  priced  and 
deliverable  to  the  buyer  through  existing 
facilities. 

Citizens  propose  to  file  with  the  ERA 
quarterly  reports  of  individual 
transactions  within  30  day's  following 
each  calendar  quarter.  Such  reports  will 
indicate,  by  month,  whether  sales  of 
imported  gas  have  been  made  and,  if  so, 
will  provide  the  purchase  and  sale 
prices,  volumes  imported,  any  special 
contract  price  adiustments,  any  take-or- 
pay  or  make-up  provisions,  the  duration 
of  the  agreements,  ultimate  sellers  and 
purchasers,  transporters,  and  the 
markets  served. 

Citizens  state  in  its  application  that 
their  request  for  a  blanket  authority  to 
import  up  to  200  Bcf  of  Canadian  natural 
gas  during  a  two-year  term  beginning  on 
the  date  of  first  delivery  for  sale  to 
domestic  purchasers  on  the  spot  or 
short-term  maricet  will  not  be 
inconsistent  with  the  public  interest  as 
measured  by  the  competitiveness  of  the 
import,  the  need  for  the  gas  in  the 
markets  served  and  the  security  of 
supply  as  evaluated  by  the  customary 
short  duration  of  the  spot  market 
transaction  and  limitation  of  the 
requested  authorization  to  import  the 
gas. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicants 
assert  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 


Other  InformadoD 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
conunents  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  the 
filing  of  a  protest  with  respect  to  this 
application  will  not  serve  to  make  the 
protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Office  of  Natural  Gas 
Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.  December  30. 1985. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
imderstanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  poUcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 


to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Citizens'  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  houri: 
of  8KX)  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 

issued  in  Washington.  DC.  Noveinl>er  20. 
1985. 

Robert  T.  Davies, 

Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc.  85-28388  Filed  11-27-85;  8:45  am) 

BIUJNO  CODE  MSO-OI-M 


(Docket  tk>.  EI.86- 10-000] 

Kentucky  Power  Co.;  Filing  of  Petition 
for  an  Expedited  Declaratory  Order 

Novemlier  22, 1985. 

On  November  18, 1985  Kentucky 
Power  Company  (KEPCO)  filed  a 
petition  for  an  expedited  declaratory 
order.  KEPCO  asks  that  the  Commission 
issue  an  order  concerning  KEPCO's 
rights  and  obligations  under  "the 
American  Electric  Power  System  (AEP 
System)  Interconnection  Agreement  and 
the  AEP  System  pooling  arrangement  as 
it  has  developed  over  the  years." 
KEPCO  submitted  a  memorandum  of 
law,  affidavits  and  exhibits  in  support  of 
its  petition. 

KEPCO  states  that  it  has  served 
copies  of  its  petition  and  supporting 
documents  on  the  Kentucky  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  December  9, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-28448  Filed  11-27-85:  8:45  amj 

BILLING  CODE  STU-OI-M 
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I  Docket  No.  CI86-6S-O0O] 

Ohio  Gas  Marketing  Corp.;  Notice  of 
Filing 

November  22. 1985. 

Take  notice  that  on  November  15. 
1985,  Ohio  Gas  Marketing  Corporation 
("OGMC"')  3933  Price  Road.  Newark. 
Ohio  43005,  filed  an  application 
pursuant  to  Sections  4  and  7  of  the 
Natural  Gas  Act,  15  U.S.C.  sections  717c. 
717f,  and  the  provisions  of  18  CFR  Part 
157,  for  a  blanket  certificate  of  public 
convenience  and  necessity  and  blanket 
temporary  abandonment  authority 
authorizing  OGMC  to  conduct  a  short- 
term  spot  sales  marketing  program, 
hereinafter  referred  to  a  Ohio  Gas 
Marketing  Program  ("OGMP"),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  commission 
and  open  to  public  inspection. 

Approval  would  (1)  authorize  the  sale 
of  natural  gas  for  resale  in  interstate 
commCTce.  (2)  permit  limited-term, 
partial  abandonment  of  certain  natural 
gas  sales,  (3)  confer  pre-granted 
abandonment  authorization  for  sales  of 
natual  gas  made  pursuant  to  the 
requested  certificate,  and  (4)  grant  to 
Applicant  any  other  authorizations 
which  the  Commission  may  grant  to 
similar  applicants  covered  by  its 
October  29, 1985  "Order  Permitting  and 
Approving  Limited-Term  Abandonments 
and  Granting  Certificates"  in  Tenneco 
Oil  Co..  et  al..  Docket  Nos.  CI85-633-000 
et  al.  OGMC  also  requests  the 
Commission  to  declare  that  the 
Commission  will  only  assert  Natural 
Gas  Act  jurisdiction  over  sales  for 
resale  and  transportation  not  otherwise 
exempt  from  the  NGA. 

Under  the  OGMP.  OGMC  proposes  to 
sell  released  natural  gas  qualifying  for 
ceiling  prices  higher  than  that  prescribed 
for  Section  109  of  the  Natural  Gas  Polijy 
Act  of  1978  (NGPA).  OGMC  and 
participating  producers  will  seek 
temporary  releases  of  gas  from  the 
existing  purchasers  in  order  to  meet 
market  demand  for  natural  gas  sales. 
Releasing  purchasers  will  be  absolved 
from  take-or-pay  liability  for  any 
volumes  of  gas  released  and  sold  under 
the  program.  Arrangements  for 
transporting  the  released  gas  will  be 
made  on  a  case-by-case  basis.  OGMC 
requests  authority  to  sell  gas  under  the 
program  without  any  end-use 
restrictions. 

It  appears  reasonable  and  consistent 
with  the  public  interest  in  this  case  to 
prescribe  a  period  shorter  than  normal 
for  the  filing  of  protests  and  petitions  to 
intervene.  Therefore,  any  person 
desiring  to  be  heard  or  to  make  any 
protests  with  reference  to  said 


application  should  on  or  before 
December  5. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protect  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  i>arty  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Ble  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phimb. 
Secretary. 
[FR  Doc.  85-28449  Filed  11-27-85;  8:45  am) 

MLUNG  CODE  Wm-O^-tt 

[Docket  No.  RP85-210-001) 

Ringwood  Gathering  Co^  Notice  of 
FUing 

November  22, 1985. 

Take  notice  that  on  November  12, 
1985.  Ringwood  Gathering  Company 
(Ringwood)  tendered  for  filing  Original 
Sheet  No.  4A  to  its  FERC  Gas  Tariff  in 
accordance  with  the  Federal  Energy 
Regulatory  Commission's  order  that 
issued  October  31. 1985  in  Docket  No. 
RP85-210-000.  According  to 
§  381.103(b)(2)(iii)  of  the  Commissions 
regulations  (18  CFR  381.103(b)(2)(iii)). 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  November  18, 
1985.  Ringwood  states  that  Original 
Sheet  No.  4A  reflects  the  elimination  of 
the  purchase  gas  cost  adjustment  of 
$.0031  per  Mcf. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal    ■ 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  2, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-28450  Filed  11-27-85;  8:45  am] 

BIUJNO  CODE  t7l7-01-4l 


(Docket  No.  TAM-1-58-002] 

Texas  Gas  Pipe  Une  Corp.;  Notice  of 
Tariff  FHIng 

November  22, 1985. 

Take  notice  that  on  November  12. 
1985,  Texas  Gas  Pipe  Line  Corporation 
(Texas  Gas)  tendered  for  filing 
Substitute  Fifteenth  Revised  Sheet  No. 
4a  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1  to  correct  a 
mathematical  error  contained  in  its 
original  filing  of  November  4. 1985. 
Texas  Gas  states  the  revised  sheet 
reflects  a  net  increase  of  20.89<  per  Mcf 
at  14.65  psia  in  the  commodity  charge  of 
Texas  Gas'  Rate  Schedules  G-1  and  G- 
2.  The  proposed  effective  date  for  this 
tariff  sheet  is  December  1, 1985.  Texas 
Gas  also  enclosed  a  revised  Appendix  A 
with  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
29, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-28451  Filed  11-27-85;  8:45  am] 

BnXINO  CODE  t717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP86-143-000] 

Texas  Gas  Transmission  Corp^ 
Application 

November  20, 1985. 

Take  notice  that  on  November  1, 1985, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160.  Owensboro, 
Kentucky  42302.  filed  in  Docket  No. 
CI>86-143-000  an  application  pursuant  to 


49606 


RegMter  /  Vol  56.  No.  236'  /  ^Fritfay.  NoVteribfer  "29,  198B  7  Noticed 


Section  7  of  the  Natural  Ga»  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  an  interruptible  service 
basis  for  certain  end-use  customers 
(Customers),  all  as  more  fully  set  forth 
in  the  attached  appendix  and  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  . 

Texas  Gas  state*  that  these 
Customers  include  end-users  who  are 
eligible  for  service  under  Texas  Gas's 
TSC  program,  as  approved  by  the  Order 
Approving  Settlement  and  Reversing 
Prior  Order  issued  on  September  18, 
1984.  in  Texas  Gas's  Docket  No.  CP83- 
485-OOa  It  i*  stated  that  other  customers 
have  been  receiving  service  authorized 
pursuant  to  S  157.209  of  the 
Commission's  Regulations  but  are  not 
eligible  for  TSC  service.  Texas.Ga8 
states  it  would  render  service  to  and 
from  the  existing  delivery  and  receipt 
points  as  stated  n  the  individual 
transportation  agreements  it  has 
attached  to  the  appUcation.  conditioned 
on  appropriate  third  party 
transportation,  where  necessary. 

Texas  Gas  proposes  to  charge  the 
appropriate  rate  for  the  type  of  service 
involved,  as  it  may  exist  &om  time  to 
time,  and  as  specified  in  Texas  Gas's 
rate  schedule  filed  with  the  Commission. 
Texas  also  proposes  to  collect  the 
applicable  GRI  funding  unit  where 
appropriate. 

Texas  Gas  further  requests  automatic 
authorization  to  add  and/or  delete 
receipt  points  under  all  transportation 
agreements  for  which  authority  for 
service  is  requested,  since  sud[i 
customers  have  indicated  that  they  may 
be  purchasing  gas  from  a  variety  of 
sources  during  the  term  of  the 
agreement. 

Texas  Gas  states  that  no  new 
facilities  are  necessary  for  the 
transportation  of  gas  to  and  from  the 
delivery  and  receipt  points  presently 
contained  in  the  transportation 
agreements;  however,  Texas  Gas 
requests  authority  to  construct  and 
report  any  new  facilities  necessary 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82^i07-000  and  S  158.208 
of  the  Commission's  Regulations. 

Texas  Gas  states  that  the  term  of  the 
subject  transportation  service  would  be. 
for  TSC  customers,  a  term  beginning  on 
the  date  of  initial  deliveries  after 
certification  in  this  docket  and 
continuing  until  the  expiration  of  Texas 
Gas's  TSC  program  or  any  extension 
thereof,  and  for  all  other  Customers,  a 
term  beginning  on  the  date  of  initial 
deliveries  after  certification  under  this 
docket,  and  continuing  for  a  primary 
term  of  one  year  from  such  date  and 


from  year  to  year  thereafter  until 
cancelled  by  either  party  apon  60  days 
prior  written  notice. 

Texas  Gas  states  that  all  the 
transportation  service*  involved  in  this 
application  are  presently  being 
performed  or  have  been  performed  by 
Texas  Gas  under  §  157.209  of  the 
Commission's  Regulations  or  pursuant 
to  special  marketing  program  (SMP) 
certificate  authority.  It  is  stated  that 
because  of  the  issuance  of  the 
Conuni&sion's  Order  No.  436  on  October 
9, 1985,  which  would  rescind  i  157.209 
effective  November  1. 1985,  and  the 
expiration  of  the  varioua  BMP 
certificates  under  which  transportation 
authority  was  based.  Customers  for 
whom  authority  is  sought  face  having 
either  all  or  part  of  their  transportation 
volumes  interrupted  on  October  31, 1985. 
Texas  Gas  represents  that  these 
Customers  have  requested  that  Texas 
Gas  file  the  subject  application 
requesting  authorization  for 
transportation  service  to  be  initiated 
again  on  their  behalf,  so  that  these 
Customers  may  continue  to  receive  the 
economic  benefits  which  have  been 
associated  with  the  transportation  by 
Texas  Gas  of  low-cost  gas  supplies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 


the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing.    ' 
Kenneth  F.  Phmb. 
Secretory. 

Appemfix 


1.  AnMCO  ht' 

2  BrownsvWe  IMMy  Ovt.  Qty  ol  OnmmiU^ 
TftrTha  Haywood  Co  •• _.. 

3  City  a<  CanoMton.  KV/Oaw  Ctunbig  Ooip.**... 

4  Oily  o)  Elm^tiMhkMim.  KY/CrudUa  Ma^Mlca 
Diviaioo.  Cnjab4e  Matsnals  Co»p.*' „ 

S.  City  o<  BtabattikMin,  KY/Oow  Coming 
Corp." _ 

e.  City  Ol  EkzabelMown,  KY/GaMi  Rubber 
Co.'« ^ . 

7.  FranWn  a«nbaantCoipi> Z 

8.  Georgia-Pacite  Corp 


8.  WirKM  Gas  Co /Pioneer  Asphalt* 

10.  imaana  Qas  Ca.  Int/FaMaU  Mknutadurlng 
Co.' ' 

11.  Indnna  Gas  Ca,  tncfKnmJ  FtMr  Glata* 

12  Indlvia  Gas  Co..  Kt/U  S.  Gypaum** 

13  Jac*son  IMMy  Ov..  Qly  tt  Jackaen.  W 
Proctor  and  Gaintala  Manutactuir^  Co 

14.  LowtvMe  Gas  and  Elactiic  Co./Ralstoo 
Purina  Co*» _ 

15.  Memphis  UgM.  Gas  ami  Watar  Orv..  City  ol 
Memphis.  TN  (Mamphisi/ Buckeye  CaHulosa 
Corp.*« 

16.  MampMa/Budman  Laboraloriaa** H. 

17  Memphts/Contey  Frog  and  Switch  Co.** 

IB  »«emphiBOtXICO.  Inc.** 

19.  Mamphn/OuPonl  S^)ply*« 

2a  Mamphia/W  R.  Grace  S  Co." 

21  Memphls/Humlto  Chemical** 

22  Meoiphts/Hunt  Wesson  Foods*_~_i 

23  MempiM/Keiiogg  Co  • 

24  MempNs/Kimtiefly-aaili  Coi|».*< ' 

25  Memphis/QO  Cherr»ic*a*. 

26  Memphia/RaMon  Puhew* 

27.  Mamphis/Ragional  Madtoal  Canlar  at  Mem- 


28.  Mamphis/Tnjmtaall  Asphalt* , 

29.  MampNa/Veisicoi  Chemic*' . 

30  Middtelown  PapertxMfd  Ca,  a  Division  ol 
Nowailt  Boxtxiwd  ' _ 

31  Missiaeopi  Valtay  Gas  Ca 
Archer  Oaniles  Midland  Ca** 


3afc*ssi9sippi/Colortile  Ceramic  Manu.  Co _... 

33  Mississippi/ Mohasoo  Carpal  Cerp.,  Graan- 
wile  Mill  DivBiori-  

34  Mississippi /System  Fuels.  Inc.* „ 

35  Miss<ss«ipi/Travenol  LAoratoitaa*' 

36  Miss«s<ipi/U.a  Gypsum-' 

37.  am  Corp 


38  Terrs  Haute  Gaa  Corp./CF  mduatiaa.  Inc.** .. 

39  Texas  Gas  Ei^itoration  Corp _ 

40  United  Dties  Gas  Co./Goodyaw  Tire  and 
Rubtwr  Co.* _ _ 

41  Vulcan  Chamicaia.  a  OMaion  oi  vuiati  iiiih 
tenals  Co  • 

42  Western  Kentucky  Gas  Co..  Divison  ol  Texas 
Amencan  Energy  Corp.  (Wastam  Kentucky)/ 
Akjmax  AKjmmum  Corp  *• 

43  Western  Kentucky/Emerson  Electric  Ca* _ 

44  Western  Kentueky/General  Tira  and  Rubber 
Co.* 

45.  Western  Kenkicky/B.F.  Goodrich* 

46.  Western  Kentucky/Goodyear  Tire  and 
RutOarCa* 


47  Western  Ksrtucky/Green  River  Steel  Corp.*' 

48  Weslein  Kentucky/ Logan  Alummom.  inc.* 

49  Western  Kentucky/National  Soothwire  Ahmr- 
num  Ca* __ _ _ _ 

50  Western   Kantucky/Ptielps   Dodge   Magnet 
Wire,  Inc.** _ 

51  Westwn  KenluGky/Soi«Mira  Ca** '. 

52.  Westvaco  Corpi  • 
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•TSC  Contract 

■  ANA  PipMna  Co  (ANR)  aM  Uhitad  Qa*  Pipe  Line  Co. 
(UnMd)  ara  invotvad  m  Iha  Iranapoclation  o«  at  laaM  a 
poftion  ol  this  oaa. 

'UiMad  it  Invotvad  in  the  Iraniponation  o)  al  least  a 
portkwot  ttiis  Qas. 

'  ANf).  United  and  Natural  Gas  Pipeline  Co.  (NGPL)  ara 
involved  in  the  transportation  of  at  least  a  portion  o*  this  gas. 

<NGPt  it  invotvad  in  the  transportation  ot  at  least  a 
portion  ol  th<s  gas. 

'  Unled.  Florida  Gas  Transmission  Co.  and  Tenrwssee 
Gas  Transmission  Co.  (Tennessee)  are  involved  m  al  least  a 
portion  ol  this  gaa. 

*  Tennessee  is  involved  in  the  transporation  ot  at  least  a 
portion  o(  this  gas. 

'  ArMa  Energy  Resources  (Ailila)  is  involved  in  ttw  trans- 
portation ol  al  least  ol  a  portion  ol  this  gas. 

■  ANR  is  involved  in  the  transportation  ol  at  least  a  portion 
o(  this  OM.  (Gas  is  delivered  lo  ANR.) 

*  NGPl  and  Tervwssee  are  involved  in  the  transportation 
o(at  least  a  portion  ol  this  gas. 

[FR  Doc.  85-28442  Filed  11-27-85:  8:45  am) 
nUJNQ  CODE  sru-Qi-M 


[Docket  No.  RP83-93-011] 

Trunklin«  Gas  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

November  22. 1985. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  November  12, 
1985  tendered  for  filing  the  following 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  2:  First  Revised  Sheet  Nos. 
3504  and  3536;  Second  Revised  Sheet 
Nos.  3504,  3536.  3589  and  3636;  First 
Revised  Sheet  Nos.  3670.  3701,  3725,  3747 
and  3798. 

Trunkline  proposes  that  First  Revised 
Sheet  Nos.  3504  and  3536  become 
effective  December  1, 1983.  Trunkline 
proposes  that  Second  Revised  Sheet 
Nos.  3504,  3536,  3589,  and  3636  and  First 
Revised  Sheet  Nos.  3670.  3701.  3725,  3747 
and  3798  become  effective  March  1, 
1985. 

Trunkline  states  that  such  changes  are 
made  to  amend  certain  Rate  Schedules 
for  the  transportation  of  natural  gas  on 
behalf  of  various  Trunkline  transport 
customers  to  reflect  Trunkline's  current 


transportation  rates  as  approved  in 
Docket  No.  RP83-93,  et  al.  by 
Commission's  Orders  dated  December  2, 
1983.  April  10. 1985  and  October  25, 1985 
to  be  elective  December  1. 1983  and 
March  1. 1985,  respectively. 
-  A  copy  of  this  filing  has  been  served 
on  these  transport  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  v«th  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  2, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
^Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-28452  Filed  11-27-85;  8:45  amj 

BILUNO  COOC.S717-01-M 


[Docket  No*.  CP86-53-000  et  aL] 

Natural  Gas  Certificate  HIings;  ANR 
Pipeline  Ca  et  al^ 

November  19, 1985. 

Take  notice  thaf  the  following  filings 
have  been  made  with  the  Commission: 


1.  ANR  Pipeline  Company 

[Docket  No.  CP8e-53-000] 

take  notice  that  on  October  18. 1985, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP8&-53-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  ANR  to  continue  to 
transport  natural  gas  on  behalf  of 
certain  end-users,  all  as  more  fully  set 
forth  in  the  Appendix  hereto  and  in  the 
appUcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  '    • 

Consistent  with  ANR's  blanket 
certificate  issued  by  the  Commission  in 
Docket  No.  CP82-480-000,  and  the  then 
current  provisions  of  the  Commission's 
Regulations  in  SS  157.205, 157.206  and 
157.209,  ANR  states  that  it  has  provided 
transportation  services  on  behalf  of 
numerous  end-users.  Due  to  the 
imminent  termination  of  authorizations 
to  provide  such  services  pursuant  to  the 
referenced  regulations,  it  is  explained 
that  these  end-users  have  requested  that 
ANR  obtain  permanent  certificate 
authorization  to  provide  transportation 
services  beyond  October  31, 1985,  to 
December  31, 1986.  Except  for  the  term 
of  service,  ANR  proposes  to  render  the 
referenced  services  pursuant  to  the 
terms  of  the  existing  contracts  with  the 
respective  end-users.  The  charges  and 
all  other  pertinent  information  relative 
to  the  services  are  set  forth  in  the 
appendix  herein. 

Comment  date:  December  9, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Appendix  attached. 


Appendix 


End-usff  volumes  to  be  transported  (dt/d),  end-use 
applications(s).  tacitiity  location 


Aincast  S(X>,  Boiler  fuel  and  other  industrial  uses. 

Cederturg.  Wl. 
Appletoa  1.000,  Boiler  fuel  or  other  industrial  uses. 

Appleton.  Wl. 

■  .•-..-*': 
Armour  through  its  agent  Tncenlrol.  2.000.  Boiler 

fuel  or  ottwr  mdustnal  uses.  Bradley.  IL 
Badger  Paper.  5,300,  BoMer  luel  or  other  industrial 

uses,  Peshtigo,  Wl. 

BASF.  900,  Boiler  luel  and  other  industrial  uses, 

Holland.  Ml. 
Bemts,  725.  Boiler  fuel  and  other  industrial  uses, 

She>«)Oygen.  Wl 
Brillion,  2.000.  Baler  luel  and  other  industrial  uses. 

Brillioa  Wl. 
ConsoNdated  through  North  Central,  2,500,  Boiler 

fuel  and  other  mdusttial  uses.  Fort  Madison,  lA. 
Eagle.  1,000,  Boiler  fuel  and  other  irxlustrial  uses. 

Grand  Haven,  Ml. 
Federal   Mogul   through  its  agent   Petro   Source, 

1.000.    Boler    hiel    and   other    industrial    uses. 

Maconib,  IL 
Fort  Honrard.  1,000,  Boiler  fuel  and  other  industntf 

uses.  Green  Bay.  Wl.  • 


Receipt  points 


Gathering  in  the  States  ol  KS.  TX.  LA. 

and  OK. 
do 


Northwest  Central  Pipelina  Co.  (NW  Cen- 
tral) in  Rice  County.  KS. 

Gathering  in  the  States  ol  KS.  TX.  LA, 
and  OK. 

.do ; 


Gathering  in  the  States  ol  OK,  TX,  KS, 

and  or  LA. 
do ... 

Gathering  in  the  States  ol  KS,  TX,  LA. 

and  OK. 
do .. 


Petro  Source  in  the  State  of  OK . 


Gathering  in  the  SUtes  ol  KS,  TX.  LA. 
and  OK. 


OeKwery  points 


To  various  delivery  points  to  Wisconsin 
Gat  Co  (Wisconsin  Gas)  in  Wisconsin. 

To  various  delivery  points  to  Wisconsin 
f^tural  Gas  Ck>.  (Wisconsin  Natural)  in 
Winnebago.  Wl. 

Midwastem  Gas  Transm«sion  C:o.  (Mid- 
nnestem)  in  Will  County,  IL. 

To  various  delivery  points  10  Wisconsin 
Public  Service  Cotj).  (WPSC)  in  Marin- 
ette County.  Wl. 

To  various  delivery  points  to  Michigan 
Power  Co.  in  Holland,  Ml. 

To  various  delivery  points  to  WPSC  in 
Wisconsin.. 

do „ 


To  North  C;entral  in  Lee  County,  lA.. 


To   Michigan  Gas   Utilities  Co.   delivaiy 

points  in  Ottawa  County.  Ml. 
To    Panhandle    Eastern    Pipeline   Co.    in 
Hansford  County,  TX. 

To  various  deliveiy  poiMs  to  Wiacorttin 
t4atural  in  Wiaconsin.. 


SeNar  A  price  per  dl 


Tncenlral— SZJI- 
Gathertn^-SZJS.. 

Gathering-S^^O„ 

.....do 

— do 


>»ilo« 


..do.. 


74.56 
74.50 

22,1 
74.50 

74.50 
74.50 
74^0 
74,50 

74.50 
•58 

74.50 


Fuel 


ol 

votumas 
Mnaport- 

ad 


Fwkat  Regtalw  I  WnL  S6,  No.  230  f  Frfcfay.  Wovwnber  29.  Hes  /  ftottes 


EncMaar  votumas  lo  be  tran^nrWd  tdt/d(.  •nd-uw 
■(iplicaliona^s),  laciiily  localion 


HardNoo*.  512.  Boiv  l«l  and  oawr  induakW 

ua».  Tawiti— a.  m. 
Henkal  ttreugh  ilt  ageni  Tncantrol.  3.000.  BoMf 


Hucal.  TOO.  Boiar  luai  and  olhar  induaMal  uaaa. 

ZodsniL  ML 
inlarlaka  ttireu^  •»  agani  MGM.    I5.00a  ■oMf 


lOF  mnwgh  GaMianng.  1.800.  Solar  lual  «id  olhar 

ndusmal  uaas.  MKaaukaa.  WL 
James  Rivar.  laooa  Wtv  taal  Gnaan  Bay.  \M 


KUnbarly  Oaili.  SJOa  aaMr  k«l  wd  odwr  Mua**- 

aluaaa.  Wtacornw.  taeiiiaa. 
KoMw.    laSQO.   Botet   lual   and  ottwc   indus«ial 

uaaa.  KoMai.  VM. 
Ladia^  S.000.  Bgdar  ftjal  and  Mher  indunM  aaaa. 

Cudahay.  MA 
Mead  Jonion.  S60  Boilw  ftMl  and  Mhar  MuaMal 


Parx  0«i«.  1.600.  Boiar  lual  and  other  indua»M 

uses.  Holand.  M 
Patndi  Cuda«<a|p.  1.500.  Solar  kial  and  ottar  indua- 

tnal  uaaa,  Cudahay.  VM. 
Scott.  2.00a  Boiar  lual  and  otiar  nduatiial  uaan 


Smpleii.   1.000.  Boiar  kiai  art  ottiar  MuakM 

toes.  Adrian.  UL 
Stepan  througfi  ila  agar*  EUSS.  1.000.  BoMer  lual 

and  olhar  nrtmmn  uaaa.  Bawiod.  IL 


UoKivai.   LOOB;  Bolar  kat  art 

uses.  SiougMon.  Wl. 

Vkhne  Pigean.  t.900.  Boiar  lual  and 

uses.  \mMe  Plgacn.  Mt 
Wisconam  Papartoard.  1.S0a  Boiw 

tndustnal  usaa.  Mfcauliea.  Wl. 


MuaMal 
indusMal 


Reca<M  poMs 


in  the  Slalaa  o«  OK.  TX.  KS. 

•nd/wlA 
NW  Central  in  Re*  County.  KS  «  gaa 

«Mch  Thcanttol  cauaas  other  gaa  aaH- 

era  todakver  «<  the  Stale  o(  OK. 
Gattxring  m  the  States  ol  OK.  TX.  KS. 

and  LA. 
Mktaaslem  in  Wood  Coun^f.  Wl 


Galharing  in  the  Stalaa  ol  OK.  TX.  KS. 

amVorLA. 
nahaaig    and'or   tellers   induing   ttie 

Cheney  Group.  irK  in  (he  Stalaa  o(  KS. 

OK.  LA.  aid  TX 
Gatfiaring  in  the  Stales  ol  OK.  TX  KS. 

Gathering  in  the  Stalaa  ol  OK.  TX  KS^ 
and/or  LA. 


Qaliaiiiy 
and  LA. 
._jto 


ol  OK.  TX  KS. 


0<  OK.  TX.  KS. 
aid/wLA 
GaVwring  in  the  Slalaa  o<  lOk  TX  OK. 
andtA 

— do 


Producers   Marketing   Corp.    (PMC)   aid 
oWaa  in  ttie  Stales  ol  OK  aid  K& 


Gdlhailng  in  the  Stales  ol  LA.  OK.  TX 
aidKS. 

-„Jo 


Oalrvery  points 


To  «ahoua  dalivary  poims  to  WPSC  in 

Wliconrin.. 
To  MHiiiiilair  m  VMi  County.  X 


T«  iraloua  dalkraiy  paints  to   Miclvgan 
HoiandMI. 
in  MM  County.  X 


To  various  daHvery  points  to  Wisconsin 
Gaa  in  Wauhaaha  County.  Wl. 

To  naioua  delivery  points  lo  WPSC  in 
Brown  County.  Wl. 


To  nadoua  datvaiy  poinia  lo  WPSC  or 

Wieconain  Netural  in  Wisconsin. 
To  vanous  delivery  points  to  WPSC  in 

Sheboygan  County.  Wl. 
To  various  delrvery  points  to  Wisconsin 

Naam  in  Wauheahe  County,  Wl. 
To  varioua  dafewary  paMa  lo  Michigan 

Power  m  Holland.  ML 
.....A 


To  various  delivery  poims  to  Wisconsin 

Nattjrai  m  Wisconsin.. 
To  wenoua  delivery  points  lo  WPSC  in 

Marinette  County,  Wl. 
To  vaious  delivery  points  to   MicNgan 


To  IMwestem  in  WiH  County.  X.. 


To  varioua  delivery  poMs  to  Wisconsin 

Powa  and  Light  Co.  in  Dane  County. 

Wl. 
To  vahoua  datvary  points  to   Michigan 

Pouier  in  HoVand,  Ml. 
To  various  delivery  points  to  Witconaki 

Gas  in  Wisconsin. 


■  22.1*  tar  gaa  in  Rioa  Cowity.  KSc  30.2*  tor  gas  iwaivad  in  OK. 


Seier  A  price  pa  dl 


._...do 

Tiioentrat— «2.ai  _ 

Galhering-S2J0„ 


Northan  gat 
mariteyng    Prtca  M 
la  aateead  aaamur 
lawM  price  undw 

.  NQPA. 

OilMwn    KM 


..do. 


..do.. 


...do.. 
..Jo.. 
_di>-_ 


PMC — Price  not  to 


lawhjl  price  under 
NGPA. 
Oathenng— $2.30 


-do. 


74SS 
(•) 

74.M 
11.3 

74.SB 

74.59 

n.S8 
7V.M 
74.Sa 
74.59 

7ii.sa 
7*.sa 

MSB 

7X5» 
30.2 

74.59 

7459 
74.59 


Rnl 

ercei 

ol 


3 
3 

J 
1 

» 

3 

3 
.3 
3 
3 
» 
3 
9 
3 
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2.  Colorado  Interstate  Gas  Company 

(Dociiet  No.  CP8«-@-Q00| 

Take  notice  that  on  October  23. 1965, 
Colorado  Interstate  Gas  Company 
(Applicant],  P.O.  Box  1087,  Colorado 
Springs.  Colorado  80944,  filed  in  Docket 
No.  CP88-63-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  portion  of  its  sales  lateral 
facilities  serving  the  town  of  Castle 
Rock  in  Douglas  County,  Colorado,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  seH 
approximately  1.9  miles  of  4-inch,  4.2 
miles  of  3-inch  and  4.2  miles  of  2-inch 
sales  lateral  and  apprutenant  facilities 
lo  Peoples  Natural  Gas  Company, 
Division  of  InterNorth,  hic.  (Peoples).  It 
is  stated  that  the  facilities  can  be  more 
efficiently  operated  if  owned  by  Peoples 
and  would  therefore,  permit  Peoples  to 
serve  better  the  expanding  distribution 
requirements  of  the  community  of  Castle 
Rock  and  environs.  It  is  further  stated 
by  Applicant  that  the  granting,  of  the 
authorization  as  requested  would  not 


result  in  the  abandonment  of  any 
services  presently  provided  by 
Applicant  to  Peoples  or  any  other  party. 

It  is  asserted  that  the  sales  price  of  the 
facilities  to  be  abandoned  by  Applicant 
would  be  $24,000. 

Comment  date:  December  9, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP86-69-000J 

Take  notice  that  on  October  30. 1985, 
Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087.  Colorado 
Springs,  Colorado  80944.  filed  in  Docket 
No.  CP86-89-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  CIG  to  sell  natural  gas  to  its 
jurisdictional  transmission  system 
customers,  including  end-users  served 
by  those  customers,  under  a  new 
discount  rate  schedule.  Rate  Schedule 
SDR-2,^  through  September  36, 1986.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Coranaissioa 
and  open  to  pablic  inspection. 


It  is  stated  that  since  calendar  year 
1979,  CIG's  annual  sales  volume  has 
declined  substantially  with  no  forecast 
of  recovery  of  states  that  it  has  made 
sustained  efforts  to  reduce  its  gas  sales 
price  by  renegotiating  gas  purchase 
contracts  and  releasing  certain  gas 
under  contract. 

CIG  indicates  that  it  has  also  made 
sales  to  qualifying  customers  at  a 
discounted  rate  in  an  effort  to  retain 
sales.  CIG  states  that  on  September  7. 
1984,  it  filed  in  Docket  No.  CP84-69»-eeo 
for  authority  to  implement  a  special 
discount  rate  (Rate  Schedule  SDR-1)  for 
a  term  ending  September  3a  1985,  and 
that  the  Commission  granted  authority 
for  the  discount  rate  on  November  20, 
1964,  which  rate  w«  15^0  cents  per  Mcf 
less  than  the  Rate  Schedule  G-1 
commodity  rate  in  effect  from  time  to 
time.  It  is  intiicated  that  CIG's 
jurisdictional  transmission  system 
customers  qgaHfied  to  purchase  gas  at 
the  discount  rate  when  gas  purchase 
reached  m  threshold  volume  which  was 
90  percent  of  the  customer's  annual 
purchase  volMme  as  established  in  the 
settlement  approved  in  Docket  Pfo. 
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RP82-54.  Thus,  customers  could  not 
qualify  until  reaching  the  threshold 
volume,  it  is  stated. 

CIG  states  that  Rate  Sdiedule  SDR-2 
is  a  proposal  for  a  discount  rate 
available  to  all  of  CIC's  jurisdictional 
transmission  system  customers  and  end- 
users  served  by  those  customers.  The 
concept  is  different  from  Rate  Schedule 
SDR-1  in  that  customers  would  be 
offered  service  under  Rate  Schedule 
SDR-2  immediately  upon 
implementation  without  having  to  first 
purchase  gas  up  to  a  threshold  volume, 
it  is  indicated. 

CIG  states  that  the  proposed  rate  for 
Rate  Schedule  SDR-2  would  (1)  be  as 
high  as  CIG  believes  may  be  charged 
and  still  allow  the  customer  to  purchase 
th  gas;  (2)  not  be  higher  than  the  rate  in 
the  rate  schedule  normally  used  for 
service  to  a  resale  customer,  computed 
at  the  load  factor  for  that  customer 
based  upon  deliveries  for  the  12  months 
ended  September  30. 1985;  and  (3)  not  be 
lower  than  CIG's  variable  costs  for  such 
sale. 

CIG  proposes  to  establish  a  rate  range 
with  a  ceiling  price  and  a  minimum  price 
for  offering  the  discount  sale  to  a 
particular  customer.  It  is  stated  that  the 
ceiling  price  would  be  the  rate  under  the 
basic  rate  schedule  under  which  a 
particular  distributor  or  pipeline 
purchases  gas  from  CIG  computed  at  the 
load  factor  for  such  customer  for  the  12 
months  ended  September  30, 1985.  It  is 
indicated  that  for  end-users,  the  rate 
would  be  CIG's  rate  to  the  distributor  or 
pipeline  serving  such  end-user  and  that 
this  ceiling  price  would  essentially  be 
the  price  at  which  CIG  would  sell  the 
gas  under  the  customer's  basic  general 
service  rate  schedule.  By  being  able  to 
charge  up  to  this  rate,  CIG  states  that  it 
would  have  flexibility  to  set  the 
discount  rate  up  to  the  maximum  miu'ket 
clearing  price.  CIG  provides  an 
illustration  of  the  ceiling  prices  by  rate 
schedule  when  using  load  factors  of  40, 
60.  and  100  percent,  based  on  the  rates 
effective  as  of  September  28, 1985,  as 
contained  in  Sheet  Nos.  7  and  8  of  CIG's 
FERC  Gas  Tariff,  Original  Volume  No.  1: 


RMeKtieduie 

Price/par 
Mc«(40pel 
load  (actor) 

Prtee/paf 

Met  (60 

loadlactty) 

Price  (wr 
Mcf(IOO) 
load  (actor 

O-t.  piiii 

P-1.-.J  .     ..._. 

SG-1 

H-1 

•3.6700 
3.6405 
36706 
3.6307 

zaaei 

$3.4700 
3.4547 
3.6766 
3.4321 
2.B8S1 

$3J206 
3.3061 
36766 
3.2732 
2.8096 

F-1 

It  is  stated  that  service  under  Rate 
Schedule  SDR-2,  proposed  herein,  is  an 
effort  by  CIG  to  compete  with 
alternative  gas  supplies  or  alternative 
fuels  available  to  CIG's  qualifying 
customers,  which  includes  all  of  CIG's 


jurisdictional  transmission  system 
customers  and  end-users  supplied  by 
those  transmission  system  customers. 
CIG  states  that  all  sales  under  the 
discount  rate  would  be  interruptiable 
and  made  at  the  sole  discretion  of  CIG 
and  that  customer  qualification  terms 
would  be  incorporated  into  a  service 
agreement  between  CIG  and  the 
customer.  An  affidavit  from  each 
customer  would  be  required  stating  that 
if  the  discount  rate  were  not  available, 
the  customer  would  use  natural  gas  from 
another  source  or  an  alternative  fuel  it 
is  stated. 

CIG  states  that  natural  gas  sold  by  it 
under  Rate  Schedule  SDR-2  would 
benefit  all  of  CIG's  customers  by 
reducing  potential  take-or-pay  liabilities 
and  that  these  sales  would  enable  CIG 
to  reduce  its  supply  and  requirement 
imbalance.  These  sales  would  not  add 
any  additional  risks  to  CIG's  customers 
because  no  additional  costs  would  be 
incurred  by  CIG  to  effect  the  discount 
price,  it  is  indicated. 

CIG  proposes  that  service  under  Rate 
Schedule  SDR-2  be  authorized  for  a 
term  ending  September  30, 1986,  and 
that  any  extension  beyond  that  date 
would  be  subject  to  a  subsequent  filing 
by  CIG  and  pursuant  to  Conunission 
authorization. 

CIG  states  that  there  are  no  new 
facilities  or  additional  delivery  points 
proposed  to  effectuate  service  under 
Rate  Schedule  SDR-2. 

CIG  proposes  to  file  monthly  reports 
to  keep  the  Commisssion  informed  of 
activities  pursuant  to  Rate  Schedule 
SDR-2.  It  is  stated  that  such  reports 
would  include  total  volumes  sold  to  all 
customers  and  the  average  revenue  per 
Mcf,  volumes  purchased  by  each 
customer,  the  price,  and  the  names  of 
the  transporters  involved. 

CIG  states  that  Rate  Schedule  SDR-2 
service  would  benefit  CIG's  customers 
by  providing  a  means  for  CIG  to  offer  a 
discount  rate  to  qualifying  customers 
without  increasing  the  co«t  to  any  CIG 
customer  by  imposing  additional  costs 
to  offset  the  discount  price. 

Comment  date:  December  9, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gulf  Transmission 
Company 

(Docket  Ma  CF86-78-000] 

Take  notice  that  on  October  28. 1985, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf},  3805  West  Alabama 
Avenue,  Houston.  Texas  77027.  filed  in 
Docket  No.  CP86-78-000  a  request 
pursuant  to  i  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 


BEST  COPY  AVAILABLE 


authorization  to  transport  end-user 
nattiral  gas  on  behalf  of  Jessop  Steel 
Company  (Jessop),  under  the  certificate 
issued  in  Docket  No.  CP83-4ge-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  tbe 
.  Commission  and  open  to  public 
inspection. 

Columbia  Gulf  proposes  to  transport 
up  to  3.3  billion  Btu  equivalent  of  natural 
gas  per  day  for  Jessop's  Washington. 
Pennsylvania,  plant  through  the  later  of 
any  extension  of  the  existing  authority 
to  transport  under  S  157.209  of  the 
Commission  Regulations,  and/or  in  the 
event  Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission) 
files  a  statement  of  notification  pursuant 
to  the  new  §  284.223(g)  of  the 
Commission's  Regulations,  and 
thereafter  files  for  blanket  certificate 
under  §  264.221  of  the  Regulations  such 
period  of  time  as  may  be  established  by 
the  Commission  in  any  final  rule  issued 
in  Docket  No.  RM85-l-00a  up  to  the  end 
of  the  term  of  the  July  10, 1985,  gas 
transportation  agreement  Columbia 
Gulf  states  that  the  gas  to  be 
transported  would  be  purchased  by 
Jessop  fit>m  Yankee  Resources,  Ina 
(Yankee]  and  would  be  used  as  boiler 
fuel  and  process  gas  in  Jessop's 
Washington.  Pennsylvania,  plant 

It  is  indicated  that  Jessop  has  made 
arrangements  to  purchase  this  gas  from 
Yankee.  The  gas  purchased  from  Yankee 
would  be  transported  by  Texas  Gas 
Transmission  Corporation  and  delivered 
to  Columbia  Gulf  at  Egan  Parish, 
Louisiana.  Columbia  Gulf  would 
redeliver  the  gas  to  Columbia 
Transmission  for  redelivery  to  Columbia 
Gas  of  Pennsylvania.  Inc.  (CPA).  the 
distribution  company  serving  Jessop, 
near  Washington.  Pennsylvania. 

Columbia  Gulf  asserts  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportaticHi 
service:  offshore  to  Kentucky — 2332 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky— 14.28  cents  p^  dt 
equivalent  of  gas  and  retain  1.50 
percent  Rayne,  Louisiana,  to 
Kentucky — 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth,  Mississippi  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent 

It  is  explained  that  the  volumes  to  be 
transported  pursuant  to  the  July  10, 1985. 
gas  transportation  agreement  are  3.3 
billion  Btu  for  peak  day.  2,600  billion  Btu 
for  average  day  and  793.000  billion  Btu 
on  an  annual  basis. 
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Comment  date:  January  3. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
CoqiMwatioo 

|[)ocIcet  No.  CPae-71-000) 

Take  notice  that  on  October  25, 1985. 
Columbia  Gas  Transmission 
Corporation  (Applicant).  1700 
MacCorkle  Avenue.  SE.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP86-71-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Hussey  Copper  Ltd.,  Hussey 
Copper  Corp.  (Hussey  Copper),  under 
the  certificate  issued  in  Docket  No. 
CP83-76-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
1.120  billion  Btu  equivalent  of  natural 
gas  per  day.  less  retainage.  on  behalf  of 
Hussey  Copper  to  its  plant  in  Leetsdale. 
Pennsylvania.  Applicant  proposes  to 
charge  one  of  the  rates  set  forth  in  Rate 
Schedule  TS-1  of  its  F.E.R.C.  Gas  Tariff. 
Original  Volume  No.  1.  Applicant  stales 
that  the  current  rates  for  TS-1,  within 
the  distributor's  total  daily  entitlement, 
are  said  to  be  as  follows:  received  from 
receipt  points  other  than  Leach, 
Kentucky— 29.93  cents  per  million  Btu. 
The  current  rates  for  TS-1,  in  excess  of 
the  distributor's  total  daily  entitlempnt. 
are  said  to  be  as  follows:  Received  from 
receipt  points  other  than  Leach, 
Kentucky — 41.27  cents  per  million  Btu. 
Applicant  would  also  retain  a 
percentage  of  the  total  quantity  of 
natural  gas  delivered  into  its  system 
hereunder  for  company-use  and 
unaccounted-for  gas,  as  reflected  in  Rate 
Schedule  TS-1.  It  is  stated  that  this 
percentage  is  currently  2.43  percent.  In 
addition  to  the  foregoing  transportation 
charges,  Hussey  Copper  is  being 
charged  the  current  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute,  it  is  stated. 

Applicant  also  requests  flexible 
authority  to  add  or  delete  receipt/ 
delivery  points  associated  with  sources 
of  gas  acquired  by  the  end-user.  The 
flexible  authority  requested  applies  only 
to  points  related  to  sources  of  gas 
supply,  not  to  delivery  points  in  the 
market  area.  Applicant  will  file  a  report 
providing  certain  information  with 
regard  to  the  addition  or  deletion  of 
sources  of  gas  as  further  detailed  in  the 
application  and  any  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  transportation  quantities 


herein  and  not  to  increase  those 
quantities. 

Applicant  indicates  that  the  gas 
transportation  agreement  specifies  the 
points  of  receipt  by  Applicant  and  the 
point  of  redelivery  to  Columbia  Gas  of 
Pennsylvania,  Inc.  the  distribution 
company  serving  Hussey  Copper.  It  is 
further  indicated  that  Hussey  Copper  is 
purchasing  gas  from  lESCO/J  &  ) 
Enterprises  and  that  the  gas  would  be 
used  as  boiler  fuel  and  process  gas. 
Applicant  states  that  the  volumes  to  be 
transported  are  1.120  billion  Btu  for  peak 
day.  1.001  billion  Btu  for  an  average  day 
and  365.500  billion  Btu  on  an  annual 
basis. 

Applicant  further  requests  that 
continuation  of  transportation  be 
allowed  through  the  later  of  (1)  any 
extension  of  the  existing  authority  to 
transport  under  §  157.209  of  the 
Commission  Regulations,  and/or  (2)  in 
the  event  Applicant  files  a  statement  of 
notification  pursuant  to  §  284.223(g)  of 
the  Conmiission's  Regulations  and 
thereafter  files  for  a  blanket  certificate 
under  §  284.221  of  the  Regulations,  such 
period  of  time  as  may  be  established  by 
the  Conunission  in  any  final  rule  issued 
in  Docket  No.  RM85-1-000,  or  (3)  up  to 
the  end  of  the  term  of  the  transportation 
agreement,  which  would  continue  in 
effect  for  a  term  of  one  year  and  month 
to  month  thereafter  subject  to 
termination  upon  proper  notice  to  the 
other  parties  at  any  time  subsequent  to 
the  first  anniversary  of  the  agreement. 

Comment  date:  January  3. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  National  Fuel  Gas  Supply  Corporation 
and  Penn>York  Energjr  Corporation 

(Docket  No.  CP76-492-037] 

Take  notice  that  on  October  18, 1985. 
National  Fuel  Gas  Supply  Corporation 
(NaUonal).  1100  State  Street.  Erie. 
Pennsylvania  16501,  and  Penn-York 
Energy  Corporation  (Penn-York),  10 
Lafayette  Square,  Buffalo,  New  York 
14203.  Filed  in  Docket  No.  CP76-492-037 
an  eleventh  amendment  to  its  pending 
application  in  Docket  No.  CP76-492,  as 
amended,  pursuant  to  section  7  of  the 
Natural  Gas  Act  requesting  permanent 
authorization  to  operate  underground 
gas  storage  facilities  in  Allegany 
County,  New  York,  to  provide  long-term 
storage  service  to  various  customers, 
and  to  acquire,  construct  and  operate 
new  and  existing  facilities,  and 
permanently  authorizing  National  to 
provide  storage,  peaking,  and  standby 
exchange  service  to  Penn-York  and  to 
provide  related  transportation  service 
for  some  of  Penn- York's  customers,  all 
as  more  fully  set  forth  in  the  amendment 


which  is  on  file  with  the  Conmiission 
and  open  to  public  inspection. 

Applicants  state  that  this  amendment 
is  intended  to  consolidate,  revise  and 
supersede  in  their  entirety  the  request 
for  authorization  pending  in  Docket  Nos. 
CP76-492-036  and  CP85-282-000. 

Applicants  state  that  Penn-York  is 
currently  authorized  by  temporary 
certificates  to  provide  an  aggregate  of 
24,497,877  Mcf  annual  gas  storage 
service  to  20  customers  under  uniform 
terms  of  service  effective  in  the  storage 
year  beginning  April  1, 1985.  Penn-York 
proposes  to  render,  beginning  April  1, 
1986,  a  new  class  of  firm  150-day  service 
under  proposed  Rate  Schedule  SS-2 
while  continuing  to  provide  110-day 
service  under  a  slightly  modified  Rate 
Schedule  SS-1.  and  to  change  the 
annual  storage  volume  of  several  of  its 
customers.  The  following  chart  shows 
annual  storage  service  by  customer  as 
presently  authorized  and  as  proposed  to 
be  authorized: 


Cuslofn0f ' 


Bortut** 

BoMon 

CanMHudton. 

CotonM 

Cono.  LAP 

Conn.  NabnL.... 

Oalnwfva 

EHzatMthtown .... 

EsMx 

RtcWiurg 

G«s  Santo* ._ 

Granile 

ManOwstar 

OftR. 


Pano  Fual 

PannS  Soulham. 
SoottiemCoon... 

Tranaoa 

UGI 

Vallay 

Tow 


tanicafcx 


4/1/85  in 
Mcf 


400,000 
876.620 
500.000 

^ooo,ooo 

1,500.000 

1,500,000 
750.000 

1.500,000 
350,000 
136,257 
200.000 

2.400,000 
136.000 

1,500,000 
850,000 
200,000 
150,000 

5.000.000 

4.000,000 
550,000 


24.497.877 


Propoaad  aanica  tor  yaaf 
4/1/86  in  Mc) 


SS-1,  110- 


400.000 

876.620 

500.000 

2.000.000 

1.500.000 
1.500.000 


1.500.000 
350.000 
"300,000 
••400X)00 
2.400.000 
"250,000 
1.500.000 
"766,164 


5.ooaooo 

"650.000 


19J91.804 


SS-«.  150- 
<tay 


•675.163 


"180.043 
150.000 

*3.e00367 


4,606.073 


The  BerKihire  Gas  Company  (BariisDre).  BoMon  Gas 
Company  (Boatoo),  Cantral  Hudson  Gas  A  Electnc  Comota- 
«on  (Central  Hudson).  Cotoraal  Gas  Company  (Coionial).  Tha 
Connecticul  IjgM  and  Poawr  Conuany  (Conn  1.AP).  Con- 
necticut Nalurai  Gas  Cofporation  (<5onn.  Natural).  Deimafva 
Power  &  Ughl  Company  (Dei«T>afva),  Etaabethlown  Gas 
Company  (EhzabelWown).  Essex  County  Gas  Company 
(Essex),  Frtchburg  Gas  and  Electric  bgW  Company  (Fitch- 
bufg).  Gas  Service.  Inc  (Gas  Senice).  Granite  Stale  Gas 
Transmeswn.  Inc  (Grantie).  Manchester  Gas  Company 
(Manchester),  Oango  and  Rockland  Uliirties  IrK  (Otfl). 
Penn  Fuel  Gas.  inc  (Penn  Fuel).  Pennsyivania  ft  Southern 
Gas  Corporation  (Penn  6  Southern),  The  Southern  Connecti- 
oA  Gas  Company  (Southern  Conn.),  TranscontmenUI  Gas 
Pipe  Lme  Corporation  (Transco).  UGi  Corporation  (UGI)  and 
Valley  Gas  Company  (Valley).  Cuslomers  (or  wheh  changes 
m  levels  of  service  are  proposed  are  indicated  t)y  "'•". 

Penn-York  proposes  to  charge  $1.0000 
per  Mcf  of  annual  storage  volume  as  the 
initial  rate  for  150-day  service.  Penn- 
York  also  proposes  an  additional  receipt 
point  for  storage  service  to  UGI  and 
O&R  at  the  existing  interconnection  of 
Penn- York's  facilities  with  those  of 
Columbia  Gas  Transmission 
Corporation  near  Penn- York's 
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Independence  compressor  station  in 
Potter  Qounty,  Pennsylvania. 

Penn-York  further  seeks  permanent 
certificate  authorisation  to  operate  its 

three  storage  fields  and  to  acquire, 
construct  and  operate,  at  an  aggregate 
estimated  cost  of  $15,103,937,  the 
following  facilities: 

(a)  2.4(X).100  Bcf  additional  base  gas; 

(bHi)  12  additional  wells  in  existing 
storage  Fields  including  8  injection/ 
withdrawal  wells  in  North  Beech  Hill/ 
West  Independence  and  3  injection/ 
withdrawal  wells  in  South  Beech  Hill 
(all  with  necessary  gathering  lines),  and 
1  observation  well  on  the  western  edge 
of  Beech  Hiii; 

(ii)  4  existing  wells  at  Beech  Hill 
(including  3  in  North  Beech  Hill/West 
Independence  and  1  in  South  Beech  Hill) 
to  be  converted  from  observation  wells 
to  injection/withdrawal  wells  (with 
necessary  gathering  lines); 

(c)  Additional  2,750  horsepower 
compressor  unit  at  the  Beech  Hill 
compressor  station;  and 

(d)  10,000  feet  of  12  inch  pipeline  to  tie 
together  the  Independence  and  Beech 
Hill  gathering  systems. 

Applicants  state  that  1,000,000  Bcf  of 
existing  total  authorized  capacity  at 
Penn-York's  East  Independence  facility 
must  be  converted  from  top  gas  to  base 
gas  because  of  the  inability  to  turn  more 
than  2,200.000  Mcf  of  top  gas  during 
each  storage  year.  Applicants  further 
state  that  an  additional  1,400,000  Mcf  of 
base  gas  would  be  required  at  the  West 
Independence/North  Beech  Hill  and 
South  Beech  Hill  fields  in  order  to  turn, 
respectively,  12.200,000  Mcf  and 
5,000,000  Mcf  of  top  gas  annually.  Penn- 
York  proposes  to  acquire  such  2,400,000 
Mcf  of  gas  at  the  lowest  net  delivered 
costs  which  is  reasonably  available 
when  required  for  injection. 

Applicants  also  state  that  the  eleven 
new  injection/withdrawal  wells  and  the 
conversion  of  four  existing  observation 
wells  is  required  to  improve 
deliverability  and  to  achieve  optimum 
top  gas  capacity  in  fte  reservoir. 
Applicants  further  state  that  the 
additional  2.750  horsepower  compressor 
unit  would  be  added  to  the  existing 
Beech  Hill  compressor  station  in  order 
to  afford  greater  flexibility  and  security 
in  operations,  and  the  new  pipeline 
connection  between  the  Independence 
and  Beech  Hill  facilities  would  extend 
such  flexibiUty  and  security  to  the 
Independence  operations. 

The  following  chart  summarizes  the 
total  volumes  by  field  and  the 
relationship  between  top  and  base  gas 
as  it  currently  exists  and  as  proposed 
herein: 
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National  requests  permanent 
certificate  authorization  to  continue 
rendering  firm  long-term  storage  service 
to  Penn-York  in  an  annual  storage 
volume  of  5,100,000  Mcf.  Applicants 
state  that  Penn-York  requires  National's 
storage  capacity  to  supplement  Penn- 
York's  own  capacity  in  serving  its 
customers. 

National  also  requests  permanent 
certiflcate  authorization  to  render,  on  a 
firm  long-term  basis,  up  to  35,845  Mcf 
peaking  delivery  and  2,863.000  Mcf 
associated  gas  banking  service  to  Penn- 
York,  which  Applicants  indicate  would 
enable  Penn-Yoric  to  meet  its  proposed 
firm  contractual  commitments  for  110- 
day  and  150-day  services.  Based  on 
Penn-York's  existing  facilities,  the 
construction  of  the  additional  facilities 
described  herein  and  the  availabihty  of 
5.1  Bcf  of  storage  from  National, 
Appbcants  state  that  Penn-York's 
maximum  available  deliverability  on  the 
withdrawal  cycle  would  be 
approximately  175.600  Mcf  per  day. 
Appbcants  further  state  that  contractual 
commitments  require  Penn-York  to 
provide  a  maximum  of  211,535  Mcf  per 
day  deliverability  under  National's 
peaking  service  to  cure  Penn-York's 
shortfall  in  available  deliverability. 
Applicants  also  indicate  that  the 
proposed  peaking  deliverabihty  service 
incorporates  a  gas  banking  feature, 
enabling  Penn-York  to  deliver  up  to 
2,663,000  Mcf  of  credit  quantities  of  gas 
to  National  and  to  receive  up  to 
2,639,000  Mcf  of  advanced  quantities 
from  National. 

In  addition.  National  requests 
permanent  certificate  authorization  to 
render  to  Penn-York  up  to  3,880,000  Mcf 
of  standby  delayed  exchange  service  on 
a  best-efforts  basis.  It  is  stated  that  such 
service'would  provide  added  assurance 
of  Penn-York's  reliable  storage 
injections  and  withdrawals  for  its 
customers.  National  would  charge  Penn- 
York  61.69  cents  per  Mcf  of  receipt 
volumes  delivered  by  Penn-Yori(  and 
61.69  cents  per  Mcf  to  the  extent  that 


loaned  volumes  delivered  by  National 
exceed  receipt  volumes  delivered  within 
the  same  storage  year.  National  states 
that  it  currently  has  sufficient  capacity 
to  render  supplemental  storage,  standby 
exchange,  peaking  and  associated 
banking  services  to  Penn-Yoric  and 
hence  no  new  facilities  are  required. 

National  further  requests  permanent 
certificate  authorization  for  the 
transportation  service  it  has  been 
providing,  under  various  temporary 
authorizations,  for  Deimarva, 
Elizabethtown.  Penn  Fuel,  Transco  and 
UGI  in  conjunction  with  storage  service 
provided  by  Penn-York  to  such 
customers.  Applicants  state  that 
National  would  continue  to  render  such 
transportation  in  the  quantities  and 
under  the  terms  and  conditions 
applicable  to  existing  transportation 
service  except  that  (a)  Delmarva's 
maximum  daily  volume  would  be 
reduced  from  6,818  Mcf  to  6,330  Mcf,  (b) 
the  maximum  daily  volume  for  Penn 
Fuel  would  be  reduced  from  7,727  Mcf  to 
6,956  Mcf  and  (c)  the  maximum  daily 
injection  volume  tat  UGI  would  be 
reduced  from  26,667  Mcf  to  18.004  Mcf 
and  the  maximum  daily  withdrawal 
volume  would  be  reduced  from  36,664 
Mcf  to  32.735  Mcf,  each  consistent  %vith 
the  reduced  volume  and  appUcable  class 
of  corresponding  storage  service  to  be 
provided  by  Penn-York.  In  addition,  it  is 
stated  that  an  unused  delivery  point  at 
Transco's  interconnection  with  National 
would  be  omitted  from  Penn  Fuel's 
transportation. 

Applicants  further  seek  miscellaneous 
certificate  and  abandonment 
authorizations.  It  is  stated  that  the 
5,400,000  Mcf  of  storage  service 
provided  by  National  for  Penn-York 
under  temporary  authorization  is  no 
longer  necessary  in  view  of  both  the 
5,100,000  Mcf  of  storage  service  and  also 
the  3,880,000  Mcf  of  standby  exchange 
service  to  be  provided  as  described 
above.  However,  National- requests  a 
permanent  certificate  for  the  period 
during  which  it  provided  such  service 
under  National's  Rate  Schedule  X-37 
should  be  cancelled  as  no  such  service 
is  foreseen.  It  is  further  asserted  that 
abandonment  of  the  exchange  service 
performed  between  National  and  Penn- 
York  pursuant  to  National's  Rate 
Schedule  X-33  and  Penn-York's  Rate 
Schedule  X-1  is  appropriate  because  the 
exchange  has  been  wholly  performed 
and  completed. 

,  Comment  date:  December  9. 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
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7.  Northwest  Central  Pipeline 
Corporation 

|DiK.ket  No.  CP86-66-000) 

Take  notice  that  on  October  24, 1985. 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central).  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101.  filed  in  Docket 
No.  CP86-66-000  a  request  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  replace  and  relocate  the 
Smith  Center  town  border  setting  and 
appurtenant  facilities  in  Smith  County, 
Kansas,  under  the  certificate  issued 
Northwest  Central  in  Docket  No.  CP82- 
479-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  Central  states  that  the 
existing  town  border  setting  is  obsolete 
and  located  within  100  yards  of  a  newly 
constructed  high  school.  Northwest 
Central  proposes  to  relocate  the  setting 
to  an  existing  regulator  site 
approximately  one-quarter  mile  north 
and  east.  It  is  said  that  the  current 
volume  of  deliveries  through  the 
facilities  is  164.250  Mcf  annually  with  a 
peak  day  requirement  of  1,700  Mcf.  It  is 
indicated  that  no  increase  in  deliveries 
through  the  new  facilities  is  anticipated. 
The  cost  to  reclaim  is  stated  to  be  $2,140 
with  an  estimated  salvage  value  of  $980. 
The  estimated  cost  of  construction  is 
stated  to  be  $39,450,  which  would  be 
paid  ftt)m  treasury  cash. 

Northwest  Central  states  that  this 
change  is  not  prohibited  by  an  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  January  3, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Columbia  Gulf  Transmission 
Company 

I  Docket  No.  CP85-«58-000) 

Take  notice  that  on  September  5, 1985, 
Columbia  Gulf  Transmission  Company 
(Applicant),  P.O.  Box  683,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP85- 
858-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
fourteen  wellhead  measurement 
stations,  all  as  more  fully  set  forth  in  the 
appendix  hereto  and  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  the  facilities 
proposed  to  be  abandoned  were 
required  for  measurement  and 
connection  of  gas  purchased  by 
Applicant's  affiliate.  Columbia  Gas 


Transmission  Corporation,  &om  various 
wells  in  various  areas.  Applicant  states 
that  service  from  such  wells  has  ceased 
and  abandonment  of  these  facilities 
would  not  result  in  the  termination  of 


service  or  detriment  to  any  of 
Applicant's  customers.  Applicant - 
estimates  that  the  cost  of  removal  of 
these  facilities  would  be  $76,100  with  a 
salvage  value  of  $50,600. 
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Comment  date:  December  9, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Sea  Robin  Pipeline  Company 

(Docket  No.  CP72-118-004J 

Take  notice  that  on  October  24. 1985. 
Sea  Robin  Pipeline  Company  (Sea 
Robin),  P.O.  Box  1478.  Houston  Texas 
77001.  filed  in  Docket  No.  CP72-118-004 
a  petition  to  amend  the  order  issued 
February  7. 1974.  in  Docket  No.  CP72- 
118.  as  amended,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
authorize  the  transportation  of 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.'s  (Tennessee), 
gas  from  production  in  South  Marsh 
Island  Blocks  141, 144  and  180  (SMI  141, 
SMI  144,  SMI  160),  offshore  Louisiana, 
and  to  establish  an  additional  delivery 
point  for  the  delivery  of  such  gas  to  Sea 
Robin,  pursuant  to  an  amendment  to  a 
gas  transportation  agreement  between 
the  parties,  dated  December  7, 1984,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Sea  Robin  states  that  in  accordance 
with  the  December  7, 1984.  amendment. 
Tennessee  would  deliver  gas  to  Sea 
Robin  at  the  delivery  points  and  in  such 
quantities  as  stated  below. 


Quanti- 

ties 

Production  areas 

Oelwery  points 

(1.000 

tt'par 

<»ay) 

1.  EC  261.  offshora 

Producars'  piattorm.  EC 

2.500 

Louiaiana. 

261. 

2  SM  235.  oltshora 

Producers'  ptatform. 

500 

Louoana. 

SMI  235 

3  StM  160.  offshore 

S«a  Ptotwi's  eusbng 

3.000 

Uuaiana. 

system  SMi  127. 

4  SMI  141  wid  144. 

Saa  Room's  anstng 

9.000 

oMshora  (.ouislana. 

system  SMI  127. 

Pioducar 


Texas  Eastern  (successor  In  interest  to  Skyline). 
Amoco  Productioo.  Getty  Od.  M.P.S  Production.  Mos- 

gacher.  Ptudips  Pelrolaum. 
Tejtaco.  Ph*ips  Petroleum.  Getty  01,  Enton. 
Exxon.  Ectgewater  On. 

Texaco.  Phillips  Petroleum,  Getty  Oi.  Exxoa 
Amoco  ProAictioo 
GaologK^l  Geophysical  Aasodatioa 
Taaiaoa 

MIndaor.  Edgewalar  Rep.  Natiorwl  Bank. 
Texaca 

Gaily  01.  Amoco  Productioa  Moabachar. 
WWFOil. 
Hnpanal  American 
Sun  Oil 


ProAiction  areas 

Delivery  points 

Ouanti- 
«as 

(1,000 

n>per 

day) 

Total  maximum 

15,000 

daity  quantity. 

Sea  Robin  states  that  it  would 
transport  and  redeliver  equivalent 
volumes  of  gas  received  to  Columbia 
Gulf  Transmission  Company,  for  the 
account  of  Tennessee,  at  the  terminus  of 
Sea  Robin's  pipeline  located  near  Erath. 
Louisiana.  It  is  explained  that  for  each 
Mcf  of  gas  redelivered  by  Sea  Robin  for 
Tennessee's  account.  Sea  Robin  would 
charge  Tennessee  the  monthly  demand 
charge  plus  the  commodity  charge  as  set 
forth  on  Twentieth  Revised  Sheet  No.  4- 
A  of  Sea  Robin's  FERC  Gas  Tariff. 
Original  Volume  No.  1.  It  is  stated  that 
effective  July  1, 1985.  the  demand  charge 
is  $3.11  per  Mcf  and  the  commodity 
charge  is  1.30  cents  per  Mcf.  Further,  Sea 
Robin  states  that  in  addition  to  firm 
contract  demand  volumes,  gas  accepted 
by  Sea  Robin  in  excess  of  such  firm 
volumes  would  be  determined  by  Sea 
Robin  to  be  firm  transportation  contract 
overrun  volumes  and  that  for  each  Mcf 
in  excess  of  the  countract  demand,  Sea 
Robin  would  charge  Tennessee  the 
overrun  charge  as  set  forth  in  the 
Twentieth  Revised  Sheet  No.  4-A  of  Sea 
Robin's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  Sea  Robin  states  that 
effective  July  1, 1985.  such  excess  charge 
is  10.22  cents  per  Mcf. 

Sea  Robin  states  that  it  would  utilize 
existing  facilities  to  implement  the 
proposed  transportation  service  and  that 
no  construction  of  facilities  would  be 
required  by  Sea  Robin. 

Comment  date:  December  9, 1985,  in 
accordance  with  the  first  subparagraph 
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of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

10.  South  Geofgia  Natural  Gas  Company 

(Docket  No.  CPae-9»-ooo] 

Take  notice  that  on  October  30, 1985. 
South  Georgia  Natural  Gas  Company 
(South  Georgia),  Post  Office  Box  1279. 
Thomasville.  Georgia  31799-1279,  filed 
in  Docket  No.  CP86-99-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  permission  to  abandon 
certain  facilities  by  sale  to  Floridin 
Company  (Floridin),  an  existing  direct 
sale  customer,  under  the  authorization 
issued  in  Docket  No.  CP82-548-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  nie  with  the  Commission  and 
open  to  public  inspection. 

South  Georgia  proposes  to  abandon 
by  sale  to  Floridin  a  portion  of  the 
pipeline  and  related  facilities  through 
which  it  presently  delivers  gas  to 
Floridin,  near  Quincy,  Florida. 
Specifically,  South  Georgia  proposes  to 
abandon  approximately  103  feet  of  6- 
inch  pipeline  and  approximately  71  feet 
of  4.5*inch  pipeline  and  related  valves 
and  piping  in  Gadsden  County,  Florida. 
South  Georgia  states  that  the  pipeline 
facilities  proposed  to  be  abandoned  by 
sale  to  Floridin  are  located  on  Floridin's 
property  and  that  Floridin  has  increased 
its  operational  activities  in  the  area  of 
its  plant  which  has  resulted  in 
congestion  which  presents  greater 
operational  and  maintenance  problems 
for  South  Georgia.  South  Georgia  states 
further  that  the  proposed  abandonment 
would  not  affect  the  service  by  South 
Georgia  to  Floridin  under  their  April  1, 
1975,  direct  sale  agreement,  as  amended. 

Comment  date:  January  3, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP86-103-000] 

Take  notice  that  on  October  31, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP86-1D3-000  an 
application  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  for  the 
ultimate  delivery  of  natural  gas  to  an 
end-user  under  the  certificate  issued  in 
Docket  No.  CP82-43O-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  construct  and 
operate  a  1-inch  sales.tap  on  United's  8- 
inch  Jackson  lateral  in  Rankin  County. 


Mississippi.  United  States  that  the  sales 
tap^wouid  be  used  to  sell  and  deliver  up 
to  2,920  Mcf  of  natiu-al  gas  annually  to 
Mississippi  Valley  Gas  Company,  a 
local  distribution  company,  for  resale  to 
the  Super  Saver  Store  in  Bolton, 
Mississippi,  for  commercial  use. 

Comment  date:  January  3, 1986,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by_.it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Hie  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  flling 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Plumb, 
Secretary. 
(PR  Doc.  8S-28128  Filed  11-27-85;  6:45  am] 

BlUJNa  COOC  •717-01-4I 


[Docket  No*.  CPM-175-000  et  aL] 

Northwest  Central  Pipeline  Corp.  et 
al.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been'made  with  the  Commission. 

1.  Northwest  Central  Pipeline 
Corporation 

[Docket  No.  CP88-175-000] 
November  20. 1S6S. 

Take  notice  that  on  November  1. 1985. 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288. 
Tulsa.  Oklahoma  74101,  fded  in  Docket 
No.  CP86-175-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
permission  and  approval  to  abandon  by 
reclaim  certain  measuring,  regulating 
and  appurtenant  facilities  serving 
Southern  States  Oil  Company  (Southern 
States),  in  Rice  County,  Kansas,  and  to 
abandon  the  transportation  of  gas 
through  these  facilities  under  the 
authorization  issued  in  Docket  No. 
CP82-479-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully . 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  Central  states  that 
Southern  States  has  requested  that  the 
facilities  be  reclaimed  since  they  no 
longer  have  a  need  for  gas  at  their 
waterflood  operation.  It  i«  estimated 
that  the  cost  to  reclaim  these  facilities  is 
$1,400  and  that  the  estimated  salvage 
value  is  $0. 

Comment  date:  January  6, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  0*86-113-000] 
November  21. 1985. 

Take  notice  that  on  October  31, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charleston. 
West  Vii^ginia  25314.  filed  in  Docket  No. 
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CP86-113-000  a  request  pursuant  to 
S  157.205  of  the  Commission't 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorizaUon  to 
construct  and  operate  additional  (>oints 
of  delivery  for  an  existing  wholesale 
customer  under  the  certificate  issued  to 
Columbia  in  Docket  No.  CP8a-76-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Colombia  requests  authorization  to 
construct  and  operate  certain  facilities 
necessary  to  provide  two  additional 
points  of  delivery  in  Upshur.  West 
Virginia,  to  an  existing  wholesale 
customer.  Mountaineer  Gas  Company 
(Mountaineer).  Mountaineer,  it  is  said, 
received  authorization  from  its  State 
regulatory  agency  to  attach  or  provide 
service  to  new  customers.  Columbia 
states  that  the  additional  volumes  of  gas 
to  be  provided  through  the  proposed 
new  points  of  delivery  are  within  its 
currently  authorized  level  of  sales  and 
that  deliveries  of  such  volumes  would 
not  a^ect  the  peak  day  an  annual 
deliveries  to  which  Mountaineer  is 
entitled. 

Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ColiuiiWa  Gas  Transmission 
Corporatioa;  Coiombia  Gulf 
Trannmssioa  CompMiy 

Pocket  Na  CP86-115-0001 
November  21. 1985. 

Take  notice  that  on  October  31. 1985. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission), 
1700  MacCorkle  Avenue.  S.  E., 
Charleston,  West  Virginia  25314.  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama 
Avenue,  Houston.  Texas  77027 
(Applicants),  filed  in  Docket  No.  CP86- 
115-000  a  request  pursuant  to  $  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (1«  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  SCM  Corporation  (SCM)  under 
the  certificates  issued  in  Docket  Nos. 
CP83-76-000  and  CP83-496-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  %vith  the 
Commission  and  open  to  public 
inspection. 

AppUcants  propose  to  transport  upJo 
375  million  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  SCM  through  the 
later  of  any  extension  of  the  existing 
authority  to  transport  under  Section 
157.209  of  the  Commission  Regulations, 
and/or  in  the  event  Columbia  files  a 
statement  of  notification  pursuant  to 


new  S  284.223(g}  and  thereafter  files  for 
a  blanket  certificate  under  (  284.221  of 
the  CtHnmission's  Regulations,  such 
period  of  time  as  may  be  established  by 
the  Commission  in  any  final  rule  issued 
in  Docket  No.  RM85-l-00a  up  to  the  end 
of  the  term  of  the  transportation 
agreement  Columbia  Gulf,  it  is  said 
would  receive  the  quantities  at  existing 
points  of  receipt  in  Louisiana  and 
redeliver  to  Columbia  Transmission 
which  would  redeliver  to  UGI 
Corporation  (UGI)  for  ultimate  delivery 
to  SCM  at  its  plants  in  Reading, 
Pennsylvania. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent:  Rayne.  Louisiana,  to 
Kentuckj^-12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent:  and 
Corinth,  Mississippi,  to  Kentucky— 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent. 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gets  received  fit)m  Colombia 
Gulf  at  receipt  points  other  than  Leach. 
Kentudcy — 29.93  cents  per  dt  equivalent 
provided  the  volumes  are  vdthin  the 
UGI's  total  daily  entitlements  (TDE). 
However.  Columbia  Transmission  states 
it  would  charge  32.50  cents  per  dt 
equivalent  for  gas  it  receives  from 
Cohmibia  Gulf  at  Leach.  Kentucky:  and 
41.27  cents  per  dt  equivalent  for  gas 
received  from  receipt  points  other  than 
Leach.  Kentucky,  if  the  volumes  are  in 
excess  of  the  UGI's  TDFs.  Columbia 
Transmission  further  states  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition.  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  date:  January  6, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Cohimbia  Gas  T^nsmissioB 
Corporation;  Columbia  Gulf 
Transaissioii  Company  ^ 

[Docket  No.  CP85-903-^)001 
November  21, 1985. 

Take  notice  that  on  September  24. 
1985,  Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 


1700  MacCorkle  Avenue.  S.E., 
Charleston,  West  Virginia  25314,  and 
Columbia  Gulf  Transmission  Company. 
(Columbia  Gulf).  3805  West  Alabama 
Avenue.  Houston.  Texas  77027,  filed  in 
Docket  No.  CP85-903-000  a  request,  as 
supplemented  November  5. 198S. 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CF.R.  i  157,205)  for  authorization  to 
transport  natural  gas  on  behalf  of  HJH. 
Robertson  Company  (H.H.  Robertson) 
under  their  certificates  issued  in  Docket 
Nos.  CP83-78-O00  and  CPe3-496-00a 
respectively,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  their  request  which  is  on  file 
with  the  Commission  and  open  to  pubUc 
inspection. 

Applicants  propose  to  transport  up  to 
747  million  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  HJ4.  Robertson 
through  the  later  of  any  extension  of  the 
existing  authority  to  transport  under 
S  157.209  of  the  Commission 
Regulations,  and/or  the  period  of  time 
established  by  the  Commission  «n  the 
final  rule  issued  in  Docket  No.  RM85-1. 
up  to  the  end  of  the  term  of  the 
transportation  agreement.  Columbia 
Gulf  would  receive  the  gas  at  existing 
points  of  receipt  in  Louisiana  and 
redeUver  to  Columbia  Transmission 
which  would  redeliver  to  Columbia  Gas 
of  Pennsylvania.  Inc.  (CPA),  for  ultimate 
delivery  to  H.H.  Robertson. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  offshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky— 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne.  Louisiana,  to 
Kentucky— 16.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent;  and 
Corinth.  Mississippi,  to  Kentucky — 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach.  Kentucky— 21.16  cents 
per  dt  equivalent  and  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach.  Kentucky— 29.93  cents  per 
dt  equivalent  provided  the  vohimes  are 
within  the  CPA's  total  daily 
entitlements.  However.  Cohimbia 
Transmission  states  it  would  charge 
32.50  cents  per  dt  equivalent  for  gas  it 
receives  from  Cohimbia  Gulf  at  Leach. 
Kentucky;  and  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
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points  other  than  Leach,  Kentucky,  if  the 
volumes  are  in  excess  of  the  CPA's  total 
daily  entitlements.  Columbia 
Transmission  further  states  it  would 
retrain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition,  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  dale:  January  6, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP88-84-00OJ 
November  21. 1985. 

Take  notice  that  on  October  29. 1965. 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314.  filed  in  Dodcet  No. 
CI'86-e4-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  PPG 
Industries,  Inc.  (PPG),  under  certificate 
authority  granted  in  Docket  No.  GP83- 
76-000  pursuant  to  Section  7  of  4he 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  transport  up  to 
6  billion  Btu  of  natural  gas  per  day 
which  PPG  purchases  from  Kepco.  Inc.  It 
is  explained  that  Columbia  would 
receive  the  gas  from  Kepco,  Inc.,  at 
certain  points  located  in  Floyd  and 
Martin  Counties,  Kentucky,  and  would 
redeliver  the  gas  to  National  Fuel  Gas 
Distribution  Corporation  (National 
Fuel),  the  distribution  company  serving 
PPG.  near  Meadville,  Pennsylvania.  The 
gas  would  be  used  as  boiler  fuel  and 
process  gas  in  PPG's  Meadville. 
Pennsylvania,  plant.  Columbia  proposes 
to  provide  the  transportation  service 
through  the  later  of  any  extension  of  its 
exjsting  authority  to  transport  under 
§  157.209  of  the  Commission 
Regulations,  and/or  in  the  event 
Columbia  files  a  statement  of 
notification  pursuant  to  new  §  284.223(g) 
and  thereafter,  files  for  a  blanket 
certificate  under  §  284.221,  such  period 
of  time  as  may  be  established  by  the 
Commission  in  any  final  rule  issued  in 
Docket  No.  RM85-1-000,  up  to  the  end  of 
the  term  of  the  related  transportation 
agreeement. 

Columbia  states  that  it  would  charge 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  its  transportation  service:  gas 


received  fit>m  receipt  points  other  than 
Leach.  Kentucky— 29.93  cents  per 
million  Bta  provided  the  volumes  are 
within  National  Fuel's  total  daily 
entitlements  (TDE).  However,  Columbia 
states  it  would  chaise  41.27  cents  per 
million  Btu  for  gas  received  from  receipt 
points  other  than  Leach.  Kentucky,  if  the 
volumes  are  in  excess  of  the  National 
Fuel's  TDE's.  Columbia  further  states  it 
would  retain  2.43  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas.  In  addition.  Columbia  states  it 
would  collect  the  General  R&D  Funding 
Unit  of  the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement. 

Comment  date:  January  6. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Columbia  Gas  Transmission 
Corporation.  Columbia  Gulf 
Transmission  Company 

(Docket  No.  CP86-151-000J 
Novraiber  21. 198S. 

Take  notice  that  on  November  1. 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314.  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  3805  West  Alabama  Avenue. 
Houston,  Texas  77027  (Applicants),  filed 
in  Docket  No.  CP86-1S1-000  a  request 
pursuant  to  $  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  for  Chemetals.  Incorporated 
{Chemetals)  under  the  certificates  issued 
in  Docket  Nos.  CP83-76-000  and  CP83- 
496-000,  respectively,  pursuant  to 
Section  7  of  the  Natural  Gas  Act  all  as 
more  fuUy  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicants  propose  to  transport  up  to 
1.4  biUion  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  Chemetals  pursuant 
to  a  gas  transportation  agreement 
(agreement)  dated  August  20. 1985. 
through  the  later  of  any  extension  of  the 
existing  authority  to  transport  under 
§  157.209  of  the  Commission's    . 
Regulations,  and/or  in  the  event 
Columbia  and  Columbia  Gulf  file  a 
statement  of  notification  pursuant  to 
§  284.223(g)  of  the  Commission's 
Regulations  and  thereafter  file  for  a 
blanket  certificate  under  §  284.221  of  the 
Regulations,  such  period  of  time  as  may 
be  established  by  the  Commission  in 
any  final  rule  issued  in  Docket  No. 
RM85-1-000,  up  to  the  end  of  the  term  of 
the  transportation  agreement,  which  is 
one  year  from  the  date  of  the  agreement 
and  from  month  to  month  thereafter. 


It  is  stated  that  Columbia  Gulf  would 
receive  the  gas  from  United  Gas  Pipe 
Line  Company  at  existing  points  of 
interconnection  in  Erath  and  Olla. 
Louisiana.  Columbia  Gulf  would 
redeliver  the  gas  to  Columbia,  it  is 
indicated,  for  further  delivery  to 
Baltimore  Gas  ft  Electric  Company 
(BG&E).  the  distributor  serving 
Chemetals. 

■  Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service;  oifshore  to  Kentucky — 23.92 
cents  per  dt  equivalent  of  gas  with  1.69 
percent  of  the  total  quality  of  gas 
delivered  into  its  system  retained  for 
company-use  and  unaccounted-for  gas; 
lateral  onshore  to  Kentucky— 14.28  cents 
per  dt  equivalent  with  1.50  percent 
retainage;  Rayne.  Louisiana,  to 
Kentucky— 12.76  cents  per  dt  equivalent 
with  1.50  percent  retainage:  and  Corinth. 
Mississippi  to  Kmtucky— 6.38  cents  per 
dt  equivalent  with  0.75  percent 
retainage. 

Columbia  states  that  it  would  diai^ 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  its  transportation  service:  gas 
received  fix>m  Columbia  Gtdf  at  Leach. 
Kentucky— 2146  cents  per  dt  equivalent: 
and  gas  received  from  Columbia  Gulf  at 
other  receipt  points — 29.93  cents  per  dt 
equivalent.  Columbia  states  that,  for  gas 
in  excess  of  BG&E's  total  daily 
entitlement  it  would  charge  32.50  cents 
per  dt  equivalent  for  gas  received  fit>m 
Columbia  Gulf  at  Leach.  Kentucky,  and 
41.27  cents  per  dt  equivalent  for  gas  ' 
Deceived  from  Columbia  Gulf  at  other 
receipt  points.  Columbia  further  states 
that  it  would  retain  243  percent  of  the 
total  quantity  of  gas  delivered  into  its 
system  for  company-use  and 
unaccounted-for  gas.  In  addition. 
Columbia  indicates  that  it  would  collect 
the  GRI  surcharge  for  all  quantities 
transported  under  the  agreement 

The  proposed  transportation  service 
was  conunenced  on  September  13, 1985. 
pursuant  to  i  157.209(e)(2)  of  the 
Commission's  Regulations,  it  is 
explained. 

Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Equitable  Gas  Company,  a  divirion  of 
Equitable  Resources,  Inc. 

(Docket  No.  CP88-81-000] 
November  21, 1985. 

Take  notice  that  on  October  28, 1985. 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources.  Inc.  (Equitable), 
420  Boulevard  of  the  Allies.  Pittsburgh. 
Pennsylvania  15219.  filed  in  Dogket  No. 
CP86-81-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
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Natural  Gas  Act  (18  CFR  157^05]  for 
authority  to  transport  natural  gas  on 
behalf  of  Equitable  Gas-Energy 
Company  (Gas-Energy)  under  the 
certiHcate  issued  in  Docket  No.  CP83- 
508-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  ail  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitable  propoaes  to  transport  up  to 
2,000  it  is  equivalent  of  natural  gas  per 
day  on  behalf  of  Gas-Energy.  Equitable 
proposes  to  render  the  transportation 
service  through  October  1. 1986,  or  the 
extended  term  of  the  blanket  certificate 
program  whichever  is  later. 

It  is  stated  that  Gas-Energy  has 
entered  into  a  gas  sales  agreement  to 
purchase  natural  gas  from  ]&J 
Enterprises,  Inc.  (J4J).  and  that  such  gas 
was  not  committed  or  dedicated  to 
interstate  commerce  on  November  8, 
197a  It  is  further  stated  that  Equitable 
would  receive  such  gas  at  existing 
delivery  points  from  J&J  in  Armstrong 
County,  Peimsylvania,  and  Ritchie, 
Doddridge,  Taylor  and  Marion  Counties, 
West  Virginia.  Equitable  would 
redehver  such  gas  to  Gas-Energy's  plant 
in  Pittsburgh.  Pennsylvania,  it  is 
explained.  Equitable  states  that  should 
it  add  receipt  points  for  additional 
sources  of  gas,  such  additional  sources 
of  gas  would  only  be  obtained  to 
constitute  the  quantities  to  be 
transported  hereunder  and  not  to 
increase  those  quantities. 

Equitable  states  that  it  would  charge 
25.0  cents  per  Mcf  which  charge  is 
reflected  in  Equitable's  Rate  Schedule 
TS-1.  effective  August  30, 1985. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

K  N  Energy,  Inc. 

(Docket  No.  C:P86-158-000| 
November  21, 1985. 

Take  notice  that  on  November  1, 1985, 
K  N  Energy,  Inc.  (Applicant),  P.O.  Box 
15265,  Lakewood,  Colorado  80215,  filed 
in  Docket  No.  CP86-158-000  a  request 
pursuant  to  §  157.205(b)  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CF-R  157.205(b))  for  authorization  to 
construct  and  operate  sales  taps  for  the 
delivery  of  gas  to  end  users  under  the 
certificate  issued  in  Docket  Nos.  CP83- 
140-000,  CP83-140-^xn.  and  CP83-14a- 
002  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicant  proposes  to  construct  new 
sales  taps  in  order  to  sell  natural  gas  to 
the  following  individuals: 
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Applicant  asserts  that  the  sales  to 
each  customer  would  be  made  at  the 
appropriate  rate  as  provided  by  state 
authorities.  The  total  cost  to  construct 
the  proposed  facilities  would  be 
$1.700.0a  it  is  estimated. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Rpe  Line  Company 

[Docket  No.  CP8e-75-00O| 
November  21, 1985. 

Take  notice  that  on  October  28, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-75-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  to 
deliver  to  Mississippi  Valley  Gas 
Company  (Mississippi  Valley)  gas  for 
resale  in  its  Jackson,  Mississippi,  area, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  states  that  the  proposed  sales 
tap  would  enable  it  to  sell  and  deliver  to 
Mississippi  Valley,  the  local  distributor, 
an  estimated  daily  average  of  685  Mcf  of 
gas  per  day  or  1,104  Mcf  per  peak  day 
for  resale  for  residential  use  in  the 
Jackson.  Rankin  County,  Mississippi, 
area.  United  would  make  the  sale  to 
Mississippi  Valley  under  United's  Rate 
Schedule  DG-N  pursuant  to  an  effective 
service  agreement  dated  February  7, 
IMO.  United  states  the  proposed  sale  is 
within  Mississippi  Valley's  authorized 
maximum  daily  quantity. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  wthin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Konneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-28447  Filed  11-27-85:  8:45  am] 
■Nxma  cooc  nu-oi-M  ^^ 


[Docket  Nos.  CP86-53-000 1  aL] 

Natural  Gas  Certificate  Filings;  United 
Gas  Pipe  Une  Co.  et  al. 

November  20, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP86-102-000) 

Take  notice  that  on  October  31, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.  O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-102-000  an 
application  pursuant  to  9  157.205  of  the 
Regulations  (18  CFR  Part  205)  for 
authorization  to  iflstall  a  1-inch  sales  tap 
on  United's  6-inch  Fort  Polk  Line  in 
West  Vernon  Parish,  Louisiana,  under 
the  certificate  issued  in  Docket  No. 
CP82-430-000  pursu&nt  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed  sales 
tap  would  enable  United  to  sell  and 
deliver  to  Entex,  Inc.,  the  local 
distributor,  an  estimated  daily  average 
of  50  Mcf  of  gas  per  day  for  resale  to  the 
Forth  Polk  Military  Hospital  located  in 
Entex's  DeRidder,  Louisiana,  service 
area,  under  United's  Rate  Schedule  DC- 
S.  It  is  asserted  that  the  peak  volumes 
through  the  subject  sales  tap  would  be 
81  Mcf  of  gas  per  day  and  the  annual 
volumes  of  18.250  Mcf  United  asserts 
that  it  has  sufficient  capacity  to  render 
the  proposed  service  without  detriment 
or  disadvantage  to  United's  other 
customers. 

Comment  dote:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.    • 

2.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP86-10*-000| 

Take  notice  that  on  October  31, 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.  O.  Box  1478,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-104-000  a 
request  pursuant  to  5  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 


Federal  R^gsler  /  Vol.  SO.  No.  230  /  Friday.  November  29.  1985  /  Notices 


481«7 


(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  for 
delivery  of  gas  to  Entex,  Inc.  (Entex),  for 
resale  under  the  certificate  issued  in 
Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  construct  a  l-inch 
sales  tap  on  its  20-inch  Cities  Service 
pipeline  in  Calcasieu  Parish.  Louisiana. 
It  is  stated  that  the  tap  would  permit 
United  to  sell  an  average  of  2  Mcf  of  gas 
per  day  to  Entex  for  resale  to  the  Palvest 
Inc.  industrial  Park  for  commercial  use. 

Comment  date:  January  6, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 

[Docket  No.  CPW-1S6-000] 

Take  notice  that  on  November  1. 1985, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP86-156-000 
a  request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
reassign  volumes  of  gas  to  be  delivered 
to  an  existing  distributor  customer. 
Madison  Gas  ft  Electric  (MG&E),  and 
incident  thereto  to  accomplish  the 
reassigrmient  rebuild  an  existing  meter 
station,  under  the  certificate  issue  in 
Docket  No.  CPB2-480-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
Commission  and  open  to  public 
inspection. 

ANR  states  it  has  been  requested  by 
MG&E  to  reassign  certificated  volumes 
of  gas  at  existing  delivery  points.  ANR 
states  this  does  not  effect  a  change  in 
annual  or  daily  contract  quantities.  ANR 
would  continue  to  deliver  to  MG&E  at 
four  locations  in  Wisconsin:  South 
Madison.  Madison.  North  Madison  and 
Windsor.  ANR  explains  that  MG&E  is 
proposing  the  construction  of  its  ovm 
facilities  into  ANR's  Windsor  gas 
station  to  provide  an  alternative  feed  to 
MG&E's  North  Madison  system.  ANR 
estimates  it  would  cost  approximately 
$536,093  to  rebuild  its  Windsor  gate 
station  which  would  involve  installing 
three  8-inch  turbine  meters  and 
constructing  1.340  feet  of  6-inch  pipe  and 
appurtenant  facilities. 

The  present  and  proposed  quantities 
of  natioBl  gas  to  be  delivered  at  each  of 
the  points  and  the  end-use  of  the  gas  are 
as  follows: 
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Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Q^umbia  Gas  Transmission 
Corporation 

(Docket  No.  CP86-3»-O00j 

Take  notice  that  on  October  11, 1965, 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  SE..  Charleston, 
West  Virginia  25314.  filed  in  Docket  No. 
CP86-33-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  end-user  natural  gas  on  behalf 
of  Anchor  Hocking  Corporation  (Anchor 
Hocking),  under  the  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  transport  up  to 
1  billion  Btu  equivalent  of  natural  gas 
per  day  for  Anchor  Hocking  throu^  the 
later  of  any  extension  of  the  existing 
authority  to  transport  under  f  157.209  of 
the  Commission  Regulations  and/or 
such  period  of  time  as  may  be 
established  by  the  Commission  in  any 
final  rule  issued  in  Docket  No.  RM85-1, 
up  to  the  end  of  the  term  specified  in  the 
August  13, 1985.  transportation 
agreement,  which  has  a  term  of  one  year 
and  month  to  month  thereafter  from  the 
effective  date  of  such  transportation 
agreement  Columbia  states  that  the  gas 
to  be  transported  would  be  purchased 
from  Ohio  L&M  Company.  Ina  (Ohio 
LAM),  and  would  be  used  to  fire  ovens 
and  for  space  heating  in  Anchor 
Hocking's  Connellsville.  Pennsylvania, 
plant. 

Columbia  states  that  Anchor  Hocking 
has  made  arrangements  to  purchase  this 
gas  from  Ohio  L&M.  Columbia  further 
states  that  Gas  Transport,  Inc.,  would 
transport  the  gas  from  Ohio  L&M  and 
redeliver  to  Columbia  at  Gravel  bank, 
Washington  County,  Ohio.  Columbia 
would  redeliver  the  gas  to  Columbia 
Gas  of  Pennsylvania,  Inc.  (CPA),  the 
distribution  com{>any  serving  ^chor 
Hocking,  near  Connellsville. 
Pennsylvania. 

Columbia  asserts  that  it  would  charge 
one  of  the  rates  in  its  Rate  Schedule  TS- 
1  for  its  transportation  service:  Gas 


received  from  receipt  points  other  than 
Leach,  Kentucky — 29.93  cents  per 
million  Btu  provided  the  volumes  are 
within  the  CPA's  total  daily  entitlements 
(TDE).  However.  Columbia  states  it 
would  charge  41.27  cents  per  MMBtu  for 
gas  received  from  receipt  points  other 
than  Leach,  Kentucky,  if  the  volumes  are 
in  excess  of  CPA's  TDE's.  Columbia 
further  states  it  would  retain  2.43 
percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas.  In 
addition.  Columbia  states  it  would 
collect  the  General  R&D  Funding  Unit  of 
the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement 

It  is  explained  that  the  volumes  to  be 
transported  pursuant  to  the  August  13, 
1985.  gas  transportation  agreement  are  1 
billion  Btu  for  peak  day,  465  million  Btu 
for  average  day  and  171  billion  Btu  on 
an  aimual  basis. 

Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columlria  Gas  Transmisnon  Coip.  and 
Columbia  Gulf  Transmission  C04 

[Docket  No.  CP86-eO-000) 

Take  notice  that  on  October  25. 1965. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas).  P.O.  Box 
1273.  Charieston,  West  Virginia  25325. 
and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf).  PO.  Box  683. 
Houston,  Texas  77001.  filed  in  Docket 
No.  CP86-69-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  S  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  LTV  Steel  Company  (LTV) 
under  the  certificates  issued  in  Docket 
Nos.  CP86-76-000  and  CP83-496-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with,  the 
Commission  and  open  to  public . 
inspection. 

Columbia  Gas  and  Columbia  Gulf 
propose  to  transport  up  to  3,545  million 
MBtu  equivalent  of  natural  gas  per  day 
on  behalf  of  LTV  through  the  later  of 
any  extension  of  the  existing  authority 
to  transport  natural  gas  under  S  157.209 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (16  CFR  157.209), 
and/or  in  the  event  Columbia  Gas  files  a 
statement  of  notification  pursuant  to 
§  284.223(g)  of  the  Commission's 
Regulations  and  thereafter  files  for  a 
blanket  certificate  under  S  284.221  of  the 
Regulations,  such  period  of  time  as  may 
be  established  by  the  Commission  in 
any  final  rule  issued  in  Docket  No. 
RM8S-1-000,  up  to  the  end  of  the  term  of 
the  transportation  agreement  dated  July 


49106 


Federal  Register  /  Vol.  50.  No.  230  /  Friday.  NoVeinber  29.  198^  /  Nbflcec 


1. 1985.  It  is  stated  that  the 
transportation  agreement  would  remain 
in  effect  for  a  term  of  one  year  from  July 
1. 1985.^nd  from  month  to  month 
thereafter. 

It  is  further  stated  that  Monterey 
Pipeline  Company  would  transport  and 
redeliver  the  natural  gas  to  Comumbia 
Gulf  at  existing  points  of  receipt  in 
Louisiana  which  in  turn  would  transport 
and  redeliver  the  natural  gas  to 
Comumbia  Gas.  Columbia  Gas  would 
then  transport  and  redeliver  the  natural 
gas  to  Columbia  Gas  of  Pennsylvania, 
Inc.  (CPA)  for  ultimate  delivery  to  LTV 
for  use  as  boiler  fuel  and  process  gas  in 
its  plant  at  Aliquippa,  Pennsylvania. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  Offshore  to  Kentucky— 23.92 
cents  per  dt  equivalent  of  natural  gas 
and  retain  1.69  percent  of  the  total 
quantity  of  gas  delivered  into  its  system 
for  company-use  and  unaccounted-for 
gas;  lateral  onshore  to  Kentucky — 14.28 
cents  per  dt  equivalent  of  natural  gas 
and  retain  1.50  percent;  Rayne. 
Louisiana,  to  Kentucky — 12.76  cents  per 
dt  equivalent  of  natural  gas  and  retain 
1.50  percent:  and  Corinth,  Mississippi,  to 
Kentucky— 6.38  cents  per  dt  equivalent 
of  naturala  gas  and  retain  0.75  percent. 

Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  natural  gas  received  from 
Columbia  Gulf  at  Leach,  Kentucky— 
21.16  cents  per  dt  equivalent  and  natural 
gas  received  from  Columbia  Gulf  at 
receipt  points  other  than  Leach. 
Kentucky— 29.93  cents  per  dt  equivalent 
provided  the  volumes  are  within  the 
CPAs  total  daily  entitlements  (TDE). 
However,  Columbia  Gas  states  it  would 
charge  32.50  cents  per  dt  equivalent  for 
natural  gas  it  receives  from  Columbia 
Gulf  at  Leach,  Kentucky;  and  41.27  cents 
per  dt  equivalent  for  natural  gas 
received  from  receipt  ponts  other  than 
Leach.  Kentucky,  if  the  volumes  are  in 
excess  of  the  CPA's  TDK's.  Columbia 
Gas  further  states  it  would  retain  2.43 
percent  of  the  total  quantity  of  natural 
gas  delivered  into  its  system  for 
company-use  and  unaccounted-for  gas. 
In  addition,  Columbia  Gas  states  it 
would  collect  the  General  R&D  Funding 
Unit  of  the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement. 

Comment  date:  January  6, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Columbia  Gas  Transmissioo  Cotporation 

[Docket  No.  CP86-70-000) 

Take  notice  that  on  October  25, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  SE.,  Charleston. 
West  Virginia  24314,  filed  in  Docket  No. 
CP86-70-000  a  request  pursuant  to 
i  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  U.S.S. 
Chemicals,  Division  of  U.S.  Steel 
Corporation  {U.S.S.  Chemicals)  under 
the  certificate  issued  in  Docket  No. 
CP83-7ft-«)0  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Columbia  would 
transport  up  to  3  billion  equivalent  of 
natural  gas  per  day  for  U.S.S.  Chemicals 
through  the  later  of  any  extension  of  the 
existing  authority  to  transport  under 
§  157.209  of  the  Commission's 
Regulations,  and/or  in  the  event 
Columbia  files  a  statement  of 
notification  pursuant  to  new  S  284.223(g) 
of  the  Commission's  Regulations  and 
thereafter  files  for  a  blanket  certificate 
under  §  284.221  of  the  Regulations,  such 
period  of  time  as  may  be  established  by 
the  Commission  in  any  final  rule  issued 
in  Docket  No.  RM85-1-000.  up  to  the  end 
of  the  term  of  the  transportation 
agreement.  Columbia  further  states  that 
the  gas  to  be  transported  would  be 
purchased  from  Yankee  Resources.  Inc. 
(Yankee),  and  would  be  used  as  boiler 
fuel  and  process  gas  in  U.S.S. 
Chemicals'  Neville  Island,  Pennsylvania, 
plant. 

It  is  indicated  that  U.S.S.  Chemicals 
has  made  arrangement  to  purchase  this 
gas  from  Yankee.  Columbia  states  that  it 
would  receive  the  gas  from  Yankee  and 
redeliver  the  gas  to  Columbia  Gas  of 
Pennsylvania.  Inc.  (CPA).  the 
distribution  company  serving  U.S.S. 
Chemicals,  near  Neville  Island, 
Pennsylvania. 

In  addition,  Columbia  Transmission 
states  that  it  would  charge  one  of  the 
rates  in  its  Rate  Schedule  TS-1  for  its 
transportation  service:  gas  received 
from  receipt  points  other  than  Leach, 
Kentucky— 29.93  cents  per  million  Btu 
provided  the  vohimes  are  within  CPA's 
total  daily  entitlements  (TDE).  However, 
Columbia  Transmission  states  it  would 
charge  41.27  cents  per  million  Btu  for  gas 
received  from  receipt  points  other  than 
Leach.  Kentucky,  if  the  volumes  are  in 
excess  of  the  CPA's  TDE's.  Columbia 
Transmission  further  states  it  would 
retain  2.43  percent  of  the  total  quantity 
of  gas  delivered  into  its  system  for 


company-use  and  unaccounted-for  gas. 
In  addition.  Columbia  Transmission 
states  it  would  collect  the  General  R&D 
Funding  Unit  of  the  Gas  Research 
Institute  for  all  quantities  transported 
under  the  transportation  arrangement. 

Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Columbia  Gas  Transmission  Corp.  and 
Columbia  Gulf  Transmission  Co. 

[Docket  No.  CP86-73-000] 

Take  notice  that  on  October  25, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314,  and  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  3805  West  Alabama  Avenue, 
Houston,  Texas  77027,  (Applicants)  filed 
in  Docket  No.  CP86-73-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Hammermill 
Paper  Company  (Shipper)  under  the 
certificates  issued  in  Docket  Nos.  CP86- 
76-000  and  CP83-496-0OO,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  propose  to  transport  up  to 
6,180  million  Btu  of  natural  gas  per  day 
and  up  to  1,604,250  million  Btu  of  natural 
gas  per  year  on  behalf  of  Shipper.  It  is 
stated  that  Shipper  would  pim:hase  the 
natural  gas  from  EnTrade  Corporation, 
which  would  arrange  for  the  volumes  of 
gas  to  be  initially  delivered  to  and 
transported  by  United  Gas  Pipe  Line 
Company  (United).  It  is  explained  that 
United  would  then  deliver  Shipper's 
natural  gas  at  existing  interconnections 
with  Columbia  Gulf,  which  in  turn 
would  deliver  thermally  equivalent 
quantities  of  natural  gas  to  Columbia 
Gas  at  Leach,  Kentucky,  and  at  other 
undesignated  delivery  points. 
Applicants  state  that  Columbia  Gas 
would  deliver  these  volumes  of  natural 
gas  to  National  Fuel  Gas  Supply 
Corporation  (Natural  Fuel)  at  existing 
interconnections  and  that  National  Fuel, 
pursuant  to  the  September  10. 1985, 
transportation  agreement  would  then 
transport  an(i  deliver  Shipper's  gas  to 
National  Fuel  Gas  Distribution 
Corporation,  the  distributor  serving 
Shipper's  plant  in  Erie,  Pennsylvania. 

Columbia  Gulf  proposes  to  charge  one 
of  the  rates  set  forth  in  its  Rate  Schedule 
T-2  on  file  with  the  Commission.  It  is 
stated  that  the  applicable  charges  under 
this  rate  schedule  would  be  as  follows: 
Offshore  to  Kentucky— 23.92  cents  per 
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dt  equivalent  aiid  1.60  percent  retainage 
for  company-use  and  unaccounted-for 
gas:  lateral  onshore  to  Kentucky — 14.28 
cents  per  dt  equivalent  and  1.5  percent 
retainage;  Rayne,  Louisiana,  to 
Kentucky— 12.76  cents  per  dt  equivalent 
and  1.5  percent  retainage;  and  Corinth. 
Mississippi  to  Kentucky — 6.38  cents  per 
dt  equivalent  and  0.75  percent  retainage. 
Columbia  Gas  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1.  It  is  explained  that  the 
applicable  charges  under  this  rate 
schedule  would  be  as  follows:  From 
Columbia  Gulf  at  Leach.  Kentucky — 
21.16  cents  per  dt  equivalent;  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach,  Kentucky — 29.93  cents  per 
dt  equivalent  provided  that  volumes  are 
within  National  Fuel's  total  daily 
entitlements  (TDE).  If  volumes 
transported  are  in  excess  of  National 
Fuel's  TDE  then  Columbia  Gas  states 
that  it  would  charge  32.50  cents  per  dt 
equivalent  for  the  natural  gas  it  receives 
from  Columbia  Gulf  at  Leach,  Kentucky, 
and  41.27  cents  per  dt  equivalent  for  the 
natural  gas  received  from  receipt  points 
other  than  Leach,  Kentucky.  In 
additional,  Columbia  Gas  asserts  that  it 
would  ooUect  the  General  R&D  Funding 
Unit  of  the  Gas  Research  Institute  for  all 
quantities  transported. 

Applicants  also  request  flexible 
authority  to  add  or  delete  points  as  to 
sources  of  gas  and/or  receipt/delivery 
points.  Applicants  assert  the  flexible 
authority  would  be  on  behalf  or  Shipper 
at  the  same  end-use  location  and  under 
the  same  terms  and  conditions  as  would 
be  authorized  herein.  Applicants  would 
file  reports  providing  certain 
information  with  regard  to  the  addition 
or  deletion  of  receipt  and/or  delivery 
points  as  further  detailed  in  the  request 
and  any  additional  sources  of  gas  would 
be  obtained  to  constitute  the 
transportation  quantities  herein  and  not 
to  increase  those  quantities,  it  is  stated. 

Shipper  would  utilize  the  quantities  of 
natural  gas  as  boiler  fuel  and  process 
gas,  it  is  asserted.  Applicants  further 
state  that  they  would  not  construct  or 
add  to  existing  facilities  to  provide  the 
transportaton  services.  Applicants 
propose  to  perform  the  service  through 
the  later  or  any  extension  of  the  existing 
authority  to  transport  under  9  157.209  of 
the  Commission  Regulations,  and/or  in 
the  event  Columbia  Gas  files  a 
statement  of  notification  pursuant  to 
§  284.223(g)  of  the  Commission's 
Regulations  and  the  Commission  Order 
No.  436  issued  October  9. 1985.  It  is 
noted  that  the  underlying  transportation 
agreement  between  Applicants  and 
Shipper  has  a  term  expiring  on 
September  10, 1986,  to  be  continued 


month  to  month  thereafter.  Service  was 
commenced  on  September  10. 1985, 
pursuant  to  {  157.209(a)(2).  it  was 
reported. 

Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Columbia  Gas  Transmission  Corp.  and 
Columbia  Gulf  Transmission  Co. 

[Docket  No.  CP86-80-000] 

Take  notice  that  on  October  25, 1985, 
Columbia  Gas  Transmission 
Corporation  (Columbia  Transmission). 
1700  MacCorkle  Avenue,  SE., 
Charleston,  West  Virginia  25314,  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  3805  West  Alabama 
Avenue,  Houstoa  Texas  77027. 
(Applicants)  filed  in  Docket  No.  CP86- 
80-000  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural -gas  on 
behalf  of  Stauffer  Chemical  Company 
(Stauffer  Chemical)  under  the 
certificates  issued  in  Docket  Nos.  CP83- 
7&-000  and  CP83-496-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  their 
request  on  file  with  the  Commission  and 
open  to  pulic  inspection. 

Applicants  propose  to  transport  up  to 
1.8  billion  Btu  equivalent  of  natural  gas 
per  day  on  behalf  of  Stauffer  Chemical 
through  the  later  of  any  extension  of  the 
existing  authority  to  transport  under 
S  157.209  of  the  Commission 
Regulations,  and/or  in  the  event 
Columbia  Transmission  files  a 
statement  of  notification  pursuant  to 
S  284.223(g)  of  the  Commission's 
Regulations  and  thereafter  files  for  a 
blanket  certificate  under  S  284.221  of  the 
Regulations,  such  period  of  time  as  may 
be  established  by  the  Commission  in 
any  final  rule  issued  in  Docket  No. 
RM85-1-000,  up  to  the  end  of  the  term  of 
the  transportation  agreement  which  is 
one  year  and  month  to  month  thereafter. 
It  is  stated  that  Columbia  Gulf  would 
receive  the  quantities  at  existing  points 
of  receipt  in  Louisiana  and  redeliver  to 
Columbia  Transmission  which  would 
redeliver  to  Mountaineer  Gas  Company 
(MGC)  for  ultimate  delivery  to  Stauffer 
Chemical. 

Columbia  Gulf  states  that  it  would 
charge  one  of  the  rates  in  its  Rate 
Schedule  T-2  for  its  transportation 
service:  Offshore  to  Kentucky — ^23.92 
cents  per  dt  equivalent  of  gas  and  retain 
1.69  percent  of  the  total  quantity  of  gas 
delivered  into  its  system  for  company- 
use  and  unaccounted-for  gas;  lateral 
onshore  to  Kentucky — 14.28  cents  per  dt 
equivalent  of  gas  and  retain  1.50 
percent;  Rayne,  Louisiana,  to 
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Kentucky— 12.76  cents  per  dt  equivalent 
of  gas  and  retain  1.50  percent  and 
Corinth,  Mississippi,  to  Kentucky— 6.38 
cents  per  dt  equivalent  of  gas  and  retain 
0.75  percent 

Columbia  Transmission  states  that  it 
would  charge  one  of  the  rates  in  its  Rate 
Schedule  TS-1  for  its  transportation 
service:  gas  received  from  Columbia 
Gulf  at  Leach.  Kentucky— 21.16  cents 
per  dt  equivalent  and  gas  received  from 
Columbia  Gulf  at  receipt  points  other 
than  Leach.  Kentucky— 29.83  cents  per 
dt  equivalent  provided  the  volumes  are 
within  the  MGC's  total  daily 
entitlements  (TDE).  However,  Columbia 
Transmission  states  it  would  charge 
32.50  cents  per  dt  equivalent  for  gas  it 
receives  from  Columbia  Gulf  at  Leach, 
Kentucky;  and  41.27  cents  per  dt 
equivalent  for  gas  received  from  receipt 
points  other  than  Leach.  Kentucky,  if  tfie 
volumes  are  in  excess  of  the  MGCs 
TDE's.  Columbia  Transmission  further 
states  it  would  retain  2.43  percent  ot  the 
total  quantity  of  gas  delivered  into  its 
system  for  company-use  and 
unaccoimted-for  gas.  In  addition. 
Columbia  Transmission  states  it  would 
collect  the  General  R  ft  D  Funding  unit 
of  the  Gas  Research  Institute  for  all 
quantities  transported  under  the 
transportation  arrangement 

Comment  date:  January  6, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Northwest  Pipeline  Goiporatioa 

Pocket  No.  CP8&-65-000] 

Take  notice  that  on  October  24. 1985. 
Northwest  Pipeline  CorpKiration 
(Applicant).  295  ChipeU  Way,  Salt  Lake 
City,  Utah  84110,  filed  in  Docket  No. 
CP86-65-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157J205)  for 
authorization  to  construct  and  operate 
facilities  necessary  to  establish  a  new 
point  for  the  sale  and  delivery  of  natural 
gas  to  Washington  Natural  Gas 
Company  (Washington  Natural)  and  to 
reallocate  natural  gas  service  between 
sales  delivery  points  under  the 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  and 
operate  a  new  sales  delivery  point  to  be 
known  as  the  Lake  Francis  meter 
station,  for  Washington  Natural  in  King 
County,  Washington.  Applicant  states 
that  the  new  delivery  point  would  be 
used  to  provide  nihiral  gas  service  to 
existing  residential  customers  in  Lake 
Francis,  Washington,  who  are  currently 
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being  served  by  propane  through 
existing  distribution  facilities.  The 
estimated  cost  of  the  facilities  is  $73,000. 
it  is  explained. 

Washington  Natural  has  requested  a 
reassignment  of  natural  gas  currently 
provided  under  Applicant's  ODLr-l  Rate 
Schedule  to  provide  service  to  the 
proposed  Lake  Francis  meter  station,  it 
is  indicated.  It  is  stated  that  Washington 
Natiu-al  has  requested  that  Applicant 
transfer  19,200  therms  of  its  maximum 
daily  delivery  obligation  from  the 
existing  North  Seattle  delivery  point  to 
the  proposed  Lake  Francis  meter  station. 

Comment  date:  January  6. 1985.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

IOl  Southern  Natural  Gas  Company 

[Docket  No.  CP86-e8-000] 

Take  notice  that  on  October  30, 1985. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563.  filed  in  Docket  No. 
CP86-gS-000  a  request  pursuant  to 
S  157.205  of4he  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  certain 
regulating  facilities  and  to  change  the 
operation  of  an  existing  delivery  point 
by  changing  the  maximum  delivery 
pressure  as  reflected  in  an  amended 
contract,  under  the  certificate  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Southern  states  that  it  is  currently 
authorized  to  sell  and  deliver  natural 
gas  to  Atlanta  Gas  Light  Company 
(Atlanta)  at  the  Guyton-Springfield 
delivery  point  in  Effingham  County. 
Georgia,  at  a  contract  delivery  pressure 
of  250  psig.  It  is  explained  that  in  order 
for  Adanta  to  meet  the  peak  hour 
demands  expected  this  winter  at  the 
aforementioned  delivery  point.  Atlanta 
has  requested  and  Southern  has  agreed 
to  change  the  delivery  pressure  at  the 
Guyton-Springfield  delivery  point  from 
250  psig  to  400  psig  on  a  when-available 
basis,  but  not  less  than  250  psig, 
pursuant  to  Southern's  FERC  Gas  Tariff 
section  3  of  the  General  Terms  and 
Conditions  which  allows  customers  to 
request  changes  in  delivery  pressure.  As 
a  result  of  the  increased  delivery 
pressure.  Southern  further  states  that 
the  2-inch  regulator  and  necessary 
auxiliaries  which  cut  the  station 
pressure  from  400  psig  to  the  current 
pressure  are  no  longer  necessary  to  the 
operation  of  the  subject  deUvery  point. 
Said  regulating  faciliffis  are  obsolete 
and  Southern  States  that  they  are 
diHicult  and  expensive  to  maintain  and. 


therefore,  Southern  proposes  to  abandon 
the  aforementioned  regulating  facilities. 

Southern  states  that  the  proposed 
abandonment  and  increased  delivery 
pressure  would  not  result  in  any 
termination  of  service,  and  that  said 
change  would  not  affect  the  maximum 
daily  amount  of  gas  Southern  would  be 
obligated  to  deliver  to  Atlanta.  Further, 
Southern  states  that  (1)  it  has  sufficient 
capacity  to  accomplish  deliveries  at  the 
revised  delivery  pressure  without 
detriment  or  disadvantage  to  its  other 
customers;  (2)  deliveries  at  the 
increased  delivery  pressure  would  have 
no  significant  impact  on  Southern's  peak 
day  and  annual  deliveries:  and  (3)  the 
abandonment  and  change  are  not 
prohibited  by  any  existing  tariff  of 
Southern. 

Southern  also  proposes  to  change  the 
name  of  the  delivery  point,  formerly 
disignated  Guyton-Springfield.  to 
Springfield-Guyton. 

Comment  date:  January  6, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP8e-43-000)      , 

Take  notice  that  on  October  15, 1985, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200. 
304  East  Rosser  Avenue.  Bismarck, 
North  Dakota  58501.  filed  in  Docket  No. 
CP86-43-O00  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas,  through  existing  facilities, 
for  Sugar  Creek  Resources,  Inc.  (Sugar 
Creek),  on  behalf  of  Koch  Hydrocarbon 
Company  (Koch),  all  as  njore  fully  set 
forth  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  continue 
fransporting  up  to  250  Mcf  of  gas  per 
day  for  Sugar  Creek  on  behalf  of  Koch. 
It  is  explained  that  Koch  uses  the  gas  to 
enhance  oil  recovery  in  Harding  County, 
South  Dakota.  Williston  Basin  states 
that  the  transportation  service  began  on 
September  4. 1985.  pursuant  to  its 
blanket  authorization  issued  in  CP83-1- 
000  and  that  the  service  would  continue 
to  be  provided  under  Service  Class  I. 
Rate  Option  B  of  Williston  Basin's  Rate 
Schedule  T-4.  Williston  Basin  states 
that  the  underlying  service  agreement 
stipulates  that  the  service  would 
terminate  on  September  3, 1987,  subject 
to  final  balancing,  two  years  after  its 
commencement 

Comment  date:  December  10. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


12.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP8&-te-^)00] 

Take  notice  that  on  October  16, 1985, 
Texas  Eastern  Transmission 
Corporation  (Applicant),  One  Houston 
Center,  Houston,  Texas  77010,  filed  in 
Docket  No.  CP86-46-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for  The 
Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  and  New  Jersey 
Natural  Gas  Company  (New  Jersey)  and 
to  construct  and  operate  additional 
pipeline  facilities  required  to  render 
such  transportation  service,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  requests  authorization: 

(1)  To  render  for  Brooklyn  Union  a 
firm,  long-term  transportation  service 
consisting  of  the  receipt,  transportation, 
and  delivery  of  natural  gas  up  to  a 
maximum  daily  transportation  quantity 
(MAXDTQ)  of  12,161  dt  equivalent  of 
natural  gas  and  such  additional 
quantifies  on  an  interruptible  basis  as 
mutually  agreed  upon  pursuant  to  a 
precedent  agreement  dated  September 
24, 1985,  and  a  pro  forma  gas 
transportation  agreement. 

(2)  To  render  for  New  Jersey  a  firm, 
long-term  transportation  service 
consisting  of  the  receipt,  transportation, 
and  delivery  of  natural  gas  up  to  a 
MAXDTQ  of  9,498  dt  equivalent  of 
natural  gas  and  such  additional 
quantities  on  an  interruptible  basis  as 
mutually  agreed  upon  pursuant  to  a 
precedent  agreement  dated  September 
24, 1985,  and  a  pro  forma  gas 
transportation  agreement. 

(3)  To  construct  and  operate  the 
following  facilities  required  to  render 
such  service: 

(a)  Approximately  5.75  miles  of  24- 
inch  pipeline  loop,  3.0  miles  of  36-inch 
pipeline  loop,  and  2.25  miles  of  42-inch 
pipeline  loop  at  six  locations  on 
Applicant's  existing  system  located  in 
various  counties  in  Pennsylvania  and 
New  Jersey. 

(b)  Expansion  of  facihties  at 
Applicant's  meter  station  No.  953 
located  in  Middlesex  County.  New 
Jersey. 

Applicant  states  that  the  estimated 
total  capital  cost  of  the  proposed 
facilities  is  $11,568,000  and  that  it  would 
initially  finance  the  cost  of  constructing 
the  proposed  facilities  through  revolving 
credit  arrangements,  short-term  loans, 
and  funds  on  hand. 
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Applicant  states  that  it  was  requested 
by  Brooklyn  Union  and  New  Jersey  to 
provide  a  firm  transportation  service  in 
order  to  provide  delivery  of  natural  gas 
that  Brooklyn  Union  and  New  Jersey 
would  purchase  from  Consolidated  Gas 
Transmission  Corporation 
(Consolidated). 

Applicant  proposes  to  receive  from 
Consolidated  for  the  accounts  of 
Brooklyn  Union  and  New  Jersey  the 
stated  quantities  of  natural  gas  at  the 
existing  point  of  interconnection 
between  Applicant  and  Consolidated 
located  at  Applicant's  meter  station  No. 
931  in  Clinton  County,  Pennsylvania. 
Applicant  further  states  that  it  would 
transport  and  redeliver  equivalent 
quantities  to 

(1)  Brooklyn  Union  at  Applicant's 
meter  station  No.  058  in  Richmond 
County.  New  York;  and 

(2)  New  Jersey  at  Applicant's  meter 
station  No.  953  in  Middlesex  County. 
New  Jersey. 

Apphcant  also  states  that  pursuant  to 
the  Brooklyn  Union  agreement  and  the 
New  Jersey  agreement,  service  would 
commence  on  November  1, 1986,  and 
continue  for  a  primary  term  terminating 
on  and  including  October  31,  2009. 

Applicant  states  that  based  upon  the 
estimated  annual  cost  of  service  for  the 
facilities  proposed.  Apphcant  estimates 
it  would  charge  Brooklyn  Union  and 
New  Jersey  a  monthly  demand  charge  of 
$11.9890  per  dt  equivalent  and  an  excess 
charge  of  $.3942  per  dt  equivalent.  Such 
rates  would  be  adjusted  in  the  event  the 
actual  cost  of  the  facilities  varies  from 
the  estimated  cost  of  construction,  it  is 
explained. 

Comment  date:  December  10. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Texas  Eastern  Transmission  Corp. 
and  Transcontinental  Gas  Pipe  Line 
Corp. 

(Docket  No.  CP78-430-008] 

Take  notice  that  on  October  29, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  and  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  P.O.  Box  2521.  Houston, 
Texas  77252.  (Petitioners)  filed  in  Docket 
No.  CP78-430-008  a  joint  petition 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  to  amend  the  certificate  issued 
September  25, 1978,  in  Docket  No.  CP78- 
430,  as  amended  January  4, 1980,  and 
August  21. 1980,  authorizing  the 
exchange  and  transportation  of  natural 
gas  between  Transco  and  Texas 
Eastern,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Petitioners  state  that  the  order  issued 
September  25, 1978,  as  amended, 
authorized  Texas  Eastern  and  Transco 
to  exchange  up  to  17,000  Mcf  of  natural 
gas  per  day,  produced  onshore 
^Louisiana.  Petitioners  aver  that  the  gas 
exchange  agreement,  dated  May  23, 
1978,  as  amended  September  26, 1979, 
and  June  2. 1980.  which  forms  the  basis 
for  the  September  25, 1978,  certificate,  as 
amended,  provides  for  a  gas-for-gas 
exchange  with  no  monetary 
compensation  to  either  party. 

Petitioners  state  that  as  part  of  such 
exchange  17,000  Mcf  of  gas  per  day  are 
currently  delivered  to  Transco  by  or  for 
the  account  of  Texas  Eastern  at  the 
point  of  connection  of  Transco's  system 
to  the  outlet  of  Conoco  Inc.'s  Acadia 
plant,  Acadia  Parish,  Lx>uisiana. 
Similarly,  it  is  explained.  10,000  Mcf  of 
gas  per  day  and  7,000  Mcf  of  gas  per  day 
are  delivered  to  Texas  Eastern  by  or  for 
the  account  of  Transco  at  the  point  of 
connection  of  Texas  Eastern's  system  to 
the  outlet  of  Gulf  Oil  Corporation's 
Venice  gas  processing  plant, 
Plaquemines  Parish,  Louisiana,  and  at  a 
point  29  feet  and  5  inches  from  where 
Texas  Eastern's  10-inch  L.ongstreet  line 
interconnects  with  its  24-inch  Provident 
City-to-Castor  line  at  Mile  Post  256.3, 
DeSoto  Parish,  Louisiana,  respectively. 
Petitioners  explain  that  Texas  Eastern 
and  Transco  deliver  equivalent 
quantities  of  gas  to  or  for  the  account  of 
the  other  at  the  point  of  connection 
between  their  systems  near  Ragley, 
Louisiana. 

Petitioners  state  that  by  amendments 
to  the  agreement,  dated  March  19, 198Z 
November  18, 1982,  March  20. 1984,  and 
June  28, 1984,  a  new  Transco  point  of 
receipt  from  Texas  Eastern  and  a  new 
Transco  point  of  delivery  to  Texas 
Eastern  were  added  to  such  exchange 
arrangement.  Petitioners  explain  that 
with  regard  to  the  additional  point  of 
receipt,  up  to  3,000  Mcf  of  gas  per  day 
would  be  delivered  to  Transco  by  or  for 
the  account  of  Texas  Eastern  at  the 
point  of  connection  of  the  pipeline 
facilities  near  the  Temple  No.  1  well  in 
the  Spider  Field,  DeSoto  Parish, 
Louisiana. 

Petitioners  state  that  with  regard  to 
the  additional  point  of  delivery,  Transco 
would  deliver  up  to  3,000  Mcf  of  gas  per 
day  to  Texas  Eastern  at  a  point  29  feet 
and  5  inches  from  where  Texas 
Eastern's  10-inch  Longstreet  line 
intersects  with  its  24-inch  Provident 
City-to-Castor  line  at  Mile  Post  256.3, 
DeSoto  Parish,  Louisiana.  The  total 
exchange  volumes  delivered  and 
received  by  each  party  would  remain  at 
17.000  Mcf  per  day. 


Comment  date:  December  la  1985,  in 
accordance  with  the  flrst  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

14.  Tennessee  Gas  Pipeline  Company  a 
Division  of  Tenneco  Inc 

[Docket  No.  CP88-120-000) 

Take  notice  that  on  October  31, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP86-120-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  transportation/ 
exchange  service  currently  rendered  by 
Tennessee  for  Southern  Natural  Gas 
Company  (Southern)  under 
authorization  granted  in  Docket  No. 
CP78-197.  all  as  more  fully  set  forth  in 
this  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  by  certificate 
issued  in  Docket  No.  CP78-197  on  March 
2. 1978,  the  Commission  authorized 
Tennessee,  pursuant  to  a  gas 
transportation  and  exchange  agreement 
with  Southern  dated  January  3a  1978,  to 
transport  gas  received  from  Southern,  up 
to  3,600  Mcf  per  day,  produced  from 
East  Cameron  Block  34,  offshore 
Louisiana,  and  to  deliver  it  to  Columbia 
Gulf  Transmission  Company  near 
Chalkley,  L.ouisiana.  for  the  accou^it  of 
Southern.  Tennessee  explains  that 
pursuant  to  the  agreement,  which  is  on 
filed  with  the  Commission  as 
Tennessee's  Rate  Schedule  T-70, 
Tennessee  receives  the  gas  from 
Southern  at  a  point  of  interconnection 
on  Tennessee's  12-inch  lateral  located  in 
Section  16,  Township  15  South,  Range  5 
West,  in  Cameron  Parish,  Louisiana. 
Tennessee  further  explains  that  the  gas 
is  transported  to  and  is  delivered  at  a 
point  on  Tennessee's  30-inch  Kinder- 
Sabine  pipeline  at  Tennessee's 
compressor  station  No.  823  near  Kinder, 
Louisiana,  in  Je^erson  Davis  Parish, 
where  the  gas  is  exchanged  for  the 
account  of  Southern  and  subsequently 
redelivered  at  existing  points  of 
exchange  in  Cameron  Parish,  Louisiana. 

By  its  application,  Tennessee  seeks 
Commission  approval  to  abandon  this 
transportation  and  exchange  serxice. 
Tennessee  advises  that  a  new 
superseding  transaction  has  commenced 
pursuant  to  the  self-implementing 
provisions  of  the  Commission's 
Regulations  and  was  reporting  in  Docket 
No.  ST85-^18-000  and  that  Tennessee 
and  Southern  are  currently  preparing  a 


49112 


Federal  Regiater  /  Vol.  sq  No.  230  /  Friday.  November  29,  1985  /  NoHces 


joint  application  requesting  a  certificate 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  the  superseding  service. 

Comment  date:  December  10, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

I  Docket  No.  CP83-131-0O31 

Take  notice  that  on  October  1, 1985, 
Northern  Natural  Gas  Company, 
Division  of  Intemorth.  Inc.  (Northern). 
2223  Dodge  Street.  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP83-131-003 
a  petition  to  amend  the  order  issued 
January  20. 1984,  in  Docket  No.  CP83- 
131-001  pursuant  to  section  7(c)  of  the 
.\atural  Gas  Act  so  as  to  authorize  an 
increase  in  the  quantity  of  natural  gas 
transported  for  Amoco  Gas  Company 
(Amoco)  from  one  offshore  platform,  to 
transport  quantities  of  natural  gas  from 
two  additional  offshore  platforms,  and 
to  provide  overrun  service  over  and 
above  the  maximum  daily  quantities,  in 
accordance  with  a  March  10, 1983,  gas 
transportation  agreement,  as  amended, 
all  as  more  fiiUy  set  forth  in  the  petition 
to  amend  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  pursuant  to  the 
March  10, 1983,  gas  transportation 
agreement  it  transports  up  to  45,000  Mcf 
of  gas  per  day  on  a  firm  basis  for  Amoco 
attributable  to  production  in  Matagorda 
Island  area.  Block  623-B  (MAT  623-B), 
offshore  Texas.  It  is  further  stated  that 
such  gas  is  transported  by  Northern 
through  its  3.5-mile  segment  of  24-inch 
offshore  pipeline  which  extends  from 
MAT  623-B  to  an  interconnection  with 
the  Seagull  Shoreline  System  (SSS),  an 
intrastate  pipeline,  in  MAT  624. 
Northern  explains  that  it  delivers  the 
MAT  623-B  gas  for  Amoco's  account  to 
SSS  for  further  transportation. 

Northern  indicates  that  the  March  10. 

1983.  agreement  has  now  been  amended 
three  times  (March  6, 1984.  November  7. 

1984,  and  August  14, 1985).  Consistent 
with  the  amended  agreement  Northern 
proposes  to  increase  the  maximum  daily 
quantity  (MDQ)  transported  fi-om  MAT 
623-B  for  Amoco  from  45,000  Mcf  of  gas 
per  day  to  61.000  Mcf  per  day,  and  to 
transport  gas  from  two  new  supply 
sources.  MAT  623-A  and  MAT  623-C.. 
Specifically,  Northern  proposes  to 
transport  a  MDQ  of  32,000  Mcf  per  day 
ftx)m  MAT  623-A  and  60,000  Mcf  per 
day  from  MAT  622-C.  In  addition 
Northern  proposes  to  transport  overrun 
quantities  from  all  three  sources  on  an 
interruptible  basis.  Northern  proposes  to 
charge  the  following  rates: 
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Comment  date:  December  10, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

16.  Consolidated  Gas  Transmission 
Corporation 

(Docket  No.  CP86-45-000] 

Take  notice  that  on  October  16, 1985, 
Consolidated  Gas  Transmission 
Corporation  (Applicant),  445  West  Main 
Street,  Clarksburg,  West  Virginia  26301, 
filed  in  Docket  No.  CP86-45-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Aot  for  a  certificant  of 
public  convenience  and  necessity 
authorizing  the  sale  for  resale  of  natural 
gas  in  interstate  commerce  to  The 
Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  and  New  Jersey 
Natural  Gas  Company  (New  Jersey),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  seeks  authorization  to  sell 
on  a  firm,  long-term  basis  up  to  12,161  dt 
equivalent  of  natural  gas  per  day  to 
Brooklyn  Union  under  a  gas  sales 
agreement  dated  September  19, 1985, 
and  up  to  9.498  dt  equivalent  of  natural 
gas  per  day  to  New  Jersey,  under  a  gas 
sales  agreement  dated  July  12, 1985. 
Applicant  proposes  to  begin  the  sales  on 
November  1, 1985.  Applicant  proposes  to 
begin  the  sales  on  November  1, 1986, 
and  states  that  the  sales  would  continue 
for  a  primary  term  of  five  years  and 
year-to-year  thereafter.  Applicant 
proposes  to  serve  Brooklyn  Union  and 
New  Jersey  under  Applicant's  proposed 
Rate  Schedule  CD  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

It  is  stated  that  Brooklyn  Union  and 
New  Jersey  have  arranged  for  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  to  transport  the  gas  to 
their  market  areas.  Applicant  states  that 
it  would  deliver  the  gas  to  Texas 
Eastern  at  an  existing  point  of 
interconnection  between  their  facilities 
located  in  Clinton  County. 
Pennsylvania,  near  Leidy  Storage  Pool. 
Applicant  states  that  it  would  not  be 
necessary  for  Applicant  to  construct  any 
facilities  to  render  the  proposed  sales.' 


'  Texas  Eastern  has  Tiled  in  Docket  No.  CP86-46- 
000  an  applicabon  leeking  Commiuion 
aulhorizalion  to  render  Tinn  transportation  service 
for  Brooklyn  Union  and  New  Jersey  and  to  construct 


Applicant  also  states  that  the  gas  to 
be  sold  to  Brooklyn  Union  and  New 
Jersey  would  come  from  Applicant's 
general  system  supply,  that  is,  gas 
available  to  Applicant  under  existing 
supply  arrangements.  Applicant  states 
taht  the  proposed  sales  quantities  are 
surplus  to  the  needs  of  Applicant's 
customers  throughout  the  primary  term 
of  this  sale.  Applicant  states  that 
Brooklyn  Union  and  New  Jersey  would 
use  the  gas  in  their  general  system 
supplies  to  meet  current  and  future 
requirements  of  their  customers. 

Applicant  further  states  that  it 
currently  sells  up  to  14,721  dt  equivalent 
of  natural  gas  per  day  to  Brooklyn  Union 
and  up  to  10,558  dt  per  day  to  New 
Jersey,  under  Phase  I  of  the  Boundary 
proceedings,  as  authorized  by  order 
issued  February  2, 1984,  in  Docket  No. 
CP81-107-O06,  et  al.  Applicant  states 
that  as  of  November  1, 1986,  its  firm 
sales  to  Brooklyn  Union  and  New  Jersey 
with  transportation  by  Texas  Eastern 
would  he  reduced  to  2,560  dt  per  day  to 
Brooklyn  Union  and  1,060  dt  per  day  to 
New  Jersey,  as  authorized  in  Phase  lA 
of  the  Boundary  proceedings  by  order 
issued  June  18, 1984,  in  Docket  No. 
CP83-403-001,  et  al.  Applicant  further 
states  that  the  sales  proposed  herein 
would  allow  Applicant  to  continue  to 
serve  Brooklyn  Union  and  New  Jersey  at 
the  same  level  as  currently  authorized. 

Comment  date:  December  la  1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP86-90-000) 

Take  notice  that  on  October  30. 1985, 
Columbia  Gulf  Transmission  Company 
(Applicant),  P.O.  Box  683,  Houston, 
Texas  77001.  filed  in  Docket  No.  CP86- 
90-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
two  15-horsepower,  skid-mounted 
compressor  units  with  related  pipe 
valves  and  fittings,  in  the  South 
Thomwell  Field,  Jefferson  Davis  and 
Cameron  Parishes,  Lousisiana  (the 
facilities),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  these 
compressor  units  were  installed  to 
compress  gas  recoverable  fi-om  a  vapor 
recovery  unit,  which  gas  otherwise 
would  not  have  been  recovered  and 
sold.  Applicant  asserts  that  there  is  no 
longer  any  more  flash  gas  to  be 


and  operate  the  necessary  pipeline  looping 
facilities. 
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recovered  at  this  Held  and  thus  no  need 
for  compression  units.  Consequently. 
Applicant  seeks  permission  and 
approval  to  abandon  the  facilities.. 

Comment  date:  December  10, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  Columbia  Gulf  Transmission  Co. 
Columbia  Gas  Transmission  Coip.  and 
Natural  Gas  Pipeline  Company  of 
America 

IDoclcet  No.  CP80-432-005) 

Take  notice  that  on  October  25. 1985, 
Columbia  Gulf  Transmission  company 
(Columbia  Gulf).  P.O.  Box  683,  Houston, 
Texas  77001.  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas).  P.O.  Box  1273.  Charleston.  West 
Virginia  25325-1273.  and  Natural  Gas 
Pipeline  Company  of  America  (Natural). 
P.O.  Box  1208,  Lombard,  Illinois  60148. 
rded  in  Docket  No.  CP80-432-005  a 
petition  to  amend  the  order  issued 
March  23. 1982.  in  Docket  No.  CP80-432 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  the  exchange 
and  redelivery  of  an  additional  source  of 
natural  gas  from  Vermilion  Block  277. 
offshore  Louisiana,  among  Columbia 
Gulf,  Columbia  Gas  and  Natural,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Comitiission  and  open  to  public      •  '     Z" 
inspection.  '        -  -•  -^  > 

Petitioners  state  that  h$  orderiissued  " 
March  23. 1982.  Columbia  Gulf. 
Columbia  Gas  and  Natural  are 
authorized  to  exchange  up  to  8.000  Mcf 
of  natural  gas  per  day. 

It  is  explained  that  Natural  has 
available  to  it  certain  quantities  of 
natural  gas  attributable  to  Vermilion 
Block  277.  offshore  Louisiana.  TTie 
Petitioners  propose  to  include  this  gas  in 
the  exchange  of  gas  authorized  in 
Docket  No.  CP8a-432  in  accordance  with 
an  amendment  dated  October  4. 1984.  to 
the  gas  exchange  and  interim 
transportation  agreement  dated  June  25. 
1980.  No  additional  facilities  would  be 
required  to  implement  the  proposal. 

Comment  date:  December  10. 1985.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

19.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP86-17-000J 

Take  notice  that  on  October  8. 1985, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087.  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP86-17-000  an  application  pursuant  to 
sectioi)  7(c)  of  the  Natural  Gas  Act  for  a 


limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
various  Shippers  and  authorizing  the 
addition  and  deletion  of  delivery  points, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  states  that  it  has  initiated 
transportation  service  pursuant  to 
Subparts  B  and  G  of  Part  264  of  the 
Commission's  Regulations  on  behalf  of 
the  listed  Shippers  and  proposes  to 
continue  such  service  upon  the  grant  of 
the  authority  requested  in  the  subject 
proceeding: 


Mounliin  Fual  RMouroa*^  Inc. 

Bridgekne  Gm  Oittiibubon  Ca 

CotumtM  Oat  TrantmiMion  Ca 

K  N  Energy,  tne 

Cabot  Trantrnsston  Coip 

WbsI  Texas  Oa*.  Inc 

Texas  Gas  Trsnsnwaton  Coip. 

United  Gas  P^ie  Una  Co 

Wfeiam  miu*m  Gas  and  Trana- 
mssion    Corp.    (On    behalf   of 
Souttiem  Union  Gas  C^). 
Norfnam  Natural  Gas  Co,  Oiviaon 
of  tnterfnorth.  Inc.. 


fU2S4 
Subpart 


OockalNo. 


STB4-lse 
ST84-464 
«T80-262 
STB5-638 
ST84-782 
STB4-S29 
STei-264 
STB2-4H 

sras-iira 


ST84-704 


CIG  further  states  that  it  and  the 
Shippers  have  entered  into  contract 
amendments,  which  extend  the  term  of 
the  Shippers'  contracts  through-October 
31, 1987.* 

Comment  date:  December  la  1985  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

20.  £1  Paso  Natural  Gas  Company 

(Docket  No.  CP86-62-001) 

Take  notice  that  on  October  31, 1985, 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso.  Texas  79978, 
filed  in  Docket  No.  CP88-62-001  an 
amendment  to  its  pending  application 
filed  October  22, 1985.  in  Docket  No. 
CP86-62-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  to  modify  its  Exhibit  Z- 
1  in  the  original  application  so  as  to 
request  limited-term  authority  to  ■ 
implement  or  continue  additional 
transportation  transactions  with  pre- 
granted  abandonment,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  states  that  in  its  application 


'  Pursuant  to  a  contract  amendment  dated 
October  2. 198S.  the  primary  term  of  the  agreement 
between  CIG  and  K  N  Energy.  Inc.  has  been  revised 
to  rcmuin  In  full  force  and  effect  through  March  1. 
198ft. 


filed  in  Docket  No.  CP86-62-000,  it 
requested  authority  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  to  provide 
transportation  services  for  17  low 
priority  end-usera.  18  intrastate 
pipelines  and/or  local  distribution 
companies  and  3  interstate  pipelines.  It 
is  further  stated  that  in  reponse  to  the 
issuance  of  Order  No.  436  such  authority 
was  sought  in  order  to  implement  or 
continue  after  October  31. 1985,  those 
transportation  services  which  were  not 
already  separately  certificated  or  clearly 
"grandfathered."  El  Paso  explains  that  it 
listed  the  38  transportation  transactions 
in  an  exhibit  to  the  applicatipn  labeled 
Z-1. 

El  Paso  notes  that  subsequent  to  the 
filing  of  its  application  in  Docket  No. 
CP88-62-000,  the  Commission  issued  cm 
October  24, 1985,  its  Final  RuIk 
Technical  Corrections  in  Docket  No. 
RM85-1— 000.  which  corrected 
typographical  errors  in  Order  No.  436 
and  made  certain  technical  corrections. 
Based  on  the  technical  corrections  and 
subsequent  review.  El  Paso  asserts  that 
it  has  determined  that  certain  additional 
arrangements  need  to  be  contained  in  El 
Paso's  application  at  Docket  No.  CP8&- 
62-000.  El  Paso  further  asserts  that  ft  if 
uncertain  as  to  whether  or  not  the 
arrangemehts  can  be  cohtinued  without 
subjfetithig  El  Paso  td  the  full 
requirements  of  Order  No.  436  and. 
therefore,  seeks  authority  to  include 
such  arrangements  under  the  requested 
section  7  authori^tions.  Therefore.  El 
Paso  proposes  to  modify  its  Exhibit  Z-1 
so  as  to  refl6tt  the  full  scope  of 
arrangements  which  should  be 
contained  in  its  application. 

It  is  indicated  that  the  additional 
transactions  involve  original.contract 
services  for  five  intrastate  pipelines  or 
local  distribution  companies  and  one 
interstate  pipeline  company  as  well  as 
amended  contract  services  for  one 
interstate  pipeline  (two  transactions) 
and  two  end-users.  (See  Appendix  for 
additions  to  Exhibit  Z-1.  El  Paso 
requests  specific  authorization  under 
section  7  to  continue  or  to  implement  the 
additional  transactions  listed  in  the 
appendix  through  June  30. 1988.  by 
which  time  it  is  anticipated  that  ciurent 
uncertainties  involving  implementation 
of  Order  No.  436  would  have  beea 
resolved. 

Comment  date:  December  10, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice 
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El  Paso  Natural  Gas  Company 

(RcvWon*  to  ExtMl  Z-11 


SNppw 


(1)  6u  Mirtialwg.  I 

(S)  iHfliii  Gm  Company 

(3)  Pwiic  Gm  and  Bksk  Oo.- 


(4)  VMro  Trmiriunn  Co 

(5)  ¥tmm  Tianvnwon  Ca 

(6t    Hoi»iiml    CwMrat    Pipafna 

Corp. 

(7)  taHT  Tw  Jonl  Vantura 

(8)  nKhartun  Ftiatt  Coip. 


(9)  SouaMWI  Gas  Coip. ... 

(10)  Somrwast  Gat  Corp. . 


CunMad 


10/01/86 
10/19/83 
06/12/86 

11/27/64 
06/03/86 
07/15/85 

11/06/84 
02/27/86 

09/01/85 

04/12/85 


Dockat  Na  And  data  commancad 


ST2/M.  10/01/85.. 
ST84-106.  10/20/83..- 
ST85-1710.  08/12/86.. 


ST  2/M.  2/M.... 
ST  2/M.  2/M.... 
ST  2/M.  2/M.... 


ST86-302.  12/03/84  ... 
ST85-1 18.  05/23/85... 

ST  2/M.  00/01/85  . 

ST85-1064.  05/01/85.. 


TSA/T-I    

10.0717 
.0397 
.1775 
J072 

SPtt 

TSATT-I 

SPB           

TRA/T-1 

.0717 

spn 

-■W" 

07055 
0397 

07055 
.2072 
.0580 

SPf)                           

TSA/T-2      

spn 

OoHara 
par  dth 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
fliing  should  on  or  before  the  coniment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385^14) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AH  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notices  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  o«vn  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 


issuance  of  the  istant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedxiral  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  §157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Phiml*, 
Secretary. 
[PR  Doa  85-28443  Filed  11-27-85;  8:45  am] 

BNJJtIO  CODE  6717-01-11 


(Docket  No*.  QF86-228-000,  ct  ai.] 

John  L.  Boerl,  Jr^  et  aL;  Small  Power 
Production  and  Cogcneradon 
FacWties;  Qualifying  Status;  Certificate 
Applications,  etc 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

November  22, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  John  L.  Boeii,  Jr. 

(Docket  No.  QF86-228-0001 

On  November  1, 1985,  John  L  Boeri,  Jr. 
(Applicant),  of  R.R.  2.  Woodstock, 
Vermont  05091  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 


Coda 


BackHaul-NM. 

Shon  Haul _ 

MaMina— CA 


Oisplacafnani-Panad  Rata.. 

Cost  Free  Exchange 

Back  Haul— NM 

Cost  Free  E«c><anga 


Back  Haul— TX.. 

Short  Haul 

Bach  Haul— TX.. 


Oisplacentent-Partad  I 

San  Juan  Tnangta 

Mainline— AZ _ 


Maidmum 
quantity 
(1.000 
ll>par 


40,000 

10.000 

1SO.00O 

5.000 
M>J0OO 
25.000 

30.000 
7.500 

72.000 

10.000 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  250  kilowatt  hydroelectric  facility 
is  located  at  Lulls  Brook  in  the  Town  of 
Hartland,  Vermont. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  Malacha  Power  Project.  Inc. 

(Docket  No.  QF86-185-O0OJ 

On  November  1, 1985,  Malacha  Power 
Project,  Inc.  (Applicant),  of  P.O.  Box  250, 
Fall  River  Mills,  California  96028 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  29.9  megawatt  hydroelectric 
facility  (P.  8296)  is  located  on  the  Pit 
River  near  Fall  River  Mills  in  Lassen 
County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibihty  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 


BEST  COPY  AVAILABLE 


siting,  OQBitraetieB,  opentien.  licensing 
and  poitution  abeteraent. 

3.  Nficfaael  |.  Goodwin 

(Docket  No.  QFaft-25»-00Of 

On  Nonmmber  1,  tSB5,  Micha«f  J. 
Goodwin  (Applicant))  of  1320  Bhe  Ridge 
Avenue,  Rockford,  UKnots  81103 
submitted  for  fUinigan  appHeation  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  CoRHoissioR's 
regulations,  ^k>  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  applicant's 
address  in  Rockford,  Illinois.  The  facility 
will  consist  of  an  internal  combustion 
engine  generator.  Waste  heat  i« 
recovered  from  both  jacket  water  and 
exhaust  gases  for  space  and  water 
heating.  The  electric  power  production 
capacity  of  the  faciftty  wiB  be  25  kW. 
The  primary  energy  source  will  be 
natural  gas.  Fnstallation  of  the  facility  is 
expected  to  begin  on  March  1. 1986. 

4.  Michael ).  Goodwin 

[Docket  No.  QF86-259-CI00] 

On  November  1. 1985,  Michael  J. 
Goodwin  (Applicant),  of  1320  Blue  Ridge 
Avenue,  Rockford,  Illinois  61103 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facihty  will  be  located  at  1329  Blue 
Ridge  Avenue,  Rockford,  Illinois  61103. 
The  facility  will  consist  of  an  internal 
combustion  engine  generator.  Waste 
heat  is  recovered  fi-om  both  iax:ket  water 
and  exhaust  gaaea  for  space  and  water 
heating.  The  electric  poller  production 
capacity  of  the  facility  will  be  100  kW. 
The  primary  energy  source  will  be 
biomass  in  the  form  of  wood  and 
agricultural  re&iduea.  Installation  of  the 
facility  is  expected  to- begin  in  October 
1986. 

5.  Michael ).  Goodwin 

[Docket  No.  QF86-281-0001 

On  November  1, 1985,  Michaei  J. 
Goodwin  (Appticanl).  of  1320  Bhie  Ridge 
Avenue,  Rod<ford,  Illinois  61103 
submitted  for  filing  an  apptication  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  porsuant  to 
§  292.207  of  the  Commission's 
regulatioDS.  No  determination  has  been 
made  that  the  submittat  constitutES  a 
conq;)l£te  filing. 
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The  topping-cjRch  eogcBesation 
facility  «rill  be  located  eA  1320  Hae 
Ridge  Avenne,  Rockford,  Uinoia  81103. 
The  facility  wiH  consist  o£an  internal 
combustion  engine  generator.  Waste 
heat  is  recovered  from  both  jacket  water 
and  exhaust  gases  for  space  and  water 
heating.  The  electric  power  production 
capacity  of  the  facility  will  be  25  kW, 
The  primary  energy  source  will  be 
natural  gas.  Installation  of  tiw  facility  is 
expected  to  begin  in  January  1987. 

[Docket  No.  QF»-2SJ-oa0i 

6.  Michael  |.  Goodwin 

On  November  1, 1985,  Michael  J. 
Goodwin  (Applicant),  of  1320  Bhie  Ridge 
Avenue,  Rockford.  Illinois  61103 
submitted  for  filing  an  application  for 
certification  of  a  facffity  as  a  qualifying 
cogeneration  faciffty  pursuant  to 
§  292.207  of  the  Commission'e 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cageaeratioa 
facility  will  be  located  at  the  afrplicant's 
address  in  Rockford,  Illinois.  TTie  facility 
will  consist  of  an  internal  combustion 
engine  generator.  Waste  best  is 
recovered  from  both  jacket  water  and 
exhaust  gases  for  space  and  water 
heating.  The  electric  power  production 
capacity  of  the  facility  will  be  25  kW. 
The  primary  energy  source  will  be 
biomass  in  the  form  of  wood  and 
agricultural  residues.  Installation  of  the 
facility  began  on  September  15, 1985. 

[Docket  No.  QF86-275-0001 

7.  Minnesota  Mioing  and  Manufacturing 
Company 

On  November  1, 1985,  Minnesota 
Mining  and  Manufacturing  Company, 
(Applicant)  of  P.O.  Box  33331,  St.  Paul, 
Minnesota  55133-3331  SBbnwtted  for 
filing  an  application  for  certification  ef  a 
facility  as  a  qualifying  cogeneration 
facility  pursHant  to  J  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  topping-cyde 
cogeneration  faciTity  wttf  be  located  m 
Austin,  Texas.  The  facility  will  consist 
of  two  dual  fuel  engine  generators,  two 
heat  recovery  boilers  (tfilB)^  a 
condensing  steam  turbine-generator, 
and  an  auxiliary  boiler.  The  steam  from 
the  HRB  and  auxiliary  boiler  is  used  for 
the  heating  needs  of  the  Austin  Center/ 
3M  research  asd  administrative  facility. 
The  net  power  prodoctifm^  capacity  of 
the  facility  will  be  13  MW.  The  primary 
energy  source  wiii  be  natural  gas.  The 
facility  is  scheduled  to  start-op  in  the 
fourth  quarter  ot  1987. 


[Docket  Na  QFM-2S2-O00] 

8.  P.H.  Glatfelter  Co. 

On  November  1, 1985.  PH.  Glatfelter 
Co.  (Applicant),  of  22S  South  Main 
Street,  Spring  Grove.  Peimsylvania 
17362-0500  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facihty 
pursuant  to  f  292.207  of  the 
Commission's  regulations.  No 
detenamation  hm  beea  aiade  that  the 
submittal  constitutes  a  complete  filing. 

The  tonnng-cycle  cogeneratioB 
facility  will  be  located  in  Spring  Gnyva, 
Pennsylvaniat  The  facility  will  consist  of 
coal  anduacite  culm,  and  bioniess  fired 
boilers,  and  five  extraction  steam 
turbine-generators  producing  44.71 
megawatts  of  electric  power  and  four 
turbines  prodecing  shaft  power.  The 
extracted  steam  wiB  be  used  in  on-site 
paper  mffl  processes,  festaflation  of  new 
eqeipnieat  wiB  begin  in  May  1998. 
[Docket  No.  QFBR-Za-OOO] 

9.  RedevelopaieBt  Agcnqr,  City  of  San 
Jose 

On  October  31, 1985,  Redevelopment 
Agency,  City  of  San  Jose  (Applicant),  of 
Cith  HaH,  Room  436,  801  North  First 
Street,  San  Jose,  California  95110 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  quaUfying 
cogeneration  facility  pursuant  to 
9  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  site  of  a 
new  Convention  Center  as  part  of  a 
"superblock"  project  The  facility  wiD 
consist  of  a  natural  reciprocating 
engine-generator  producing  1500 
kilowatts,  and  a  waste  heat  recovery 
boiler  supplying  hot  water  to  the 
superblock  for  heating  and  dooiestic  hot 
water.  Operation  is  scheduled  to  begin 
in  March  198& 
[Docket  Noi  QFaS-291-ax9 

10.  Rumfbrd  Cogeneratfoa  Company 

Oa  Noveadie  1, 19BS,  Rtimford 
Cogeneration  Company  (Appticant);  in 
care  of  Boise  Cascade  Corporation, 
Rumford,  Maine  04276  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qsaBfymg  cogeneration 
facility  pursuant  to  {  292.267  of  the 
Commission's  regulations^  No 
determination  has  been  made  diat  Ae 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Rumford, 
Maine.  The  facility  will  consist  of  coal 
and  biomass  fired  boilers,  and  two 
extraction  steam  turbine-generators 
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producing  75,250  kilowatts  electric 
power  and  providing  process  steam  to 
the  Rumford  Paper  Mill.  Installation  will 
begin  in  May  1988. 
(Docket  No.  QP86-229-0OOJ 

11.  Califoniia  Private  Power  Limited  .^.^  , 
Partnerahip  1985 

On  November  1. 1985.  California 
Private  Power  Limited  Partnership  1985 
(Applicant),  of  30423  Canwood  Street. 
Suite  216,  Agoura  Hills.  California  91301 
submitted  for  Hling  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Home  of 
Guiding  Hands,  10025  Los  Ranchitos 
Road,  Lakeside.  California  92040.  The 
facility  will  consist  of  a  natural  gas  fired 
reciprocating  engine-generator 
producing  75  kilowatts.  Reclaimed  heat 
from  engine  cooling  water  will  provide 
domestic  hot  water,  space,  and 
swimming  pool  heating.  Installation  will 
begin  in  January  1986. 

(Docket  Nos.  QF86-255-000  and  QF8&-255- 
001) 

IZ  Alan  Hall 

On  November  1. 1985.  Alan  Hall 
(Applicant),  of  8602  W.  Northwest  Road. 
Mt.  Morris,  Illinois  61054  submitted  for 
fihng  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneratioQ 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  applicant's 
address  in  Mt.  Morris.  Illinois.  iTie 
facility  will  consist  of  an  internal 
combustion  engine  generator.  Waste 
heat  is  recovered  from  both  jacket  water 
and  exhaust  gases  for  space  and  water 
heating.  The  electric  power  production 
capacity  of  the  facility  will  be  15  kW. 
The  primary  energy  source  will  be  oil  or 
biomass  in  the  form  of  wood  and 
agricultural  residues.  Installation  of  the 
facility  is  expected  to  begin  in  October, 
1987. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
nd  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 


comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  -will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KaniMtti  F.  Phmib, 

Secretary,  '^f-  \-(~"\'^,  ■  ^;,~'vv»r<->»  ^ 
(FR  Doc.  8S-2844S  Filed  11-27-85: 8:45  am] 
WLUNQ  COM  vm-«y^ 


(Docket  No*.  QFM-227-000  et  aL] 

Borden  CtMmical  et  aL;  Smalt  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Regbter,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Novemt>er  2a  1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Borden  Chemical,  Inc. 

(Docket  No.  QF86-227-000]  ' 

On  November  1. 1985,  Borden 
Chemical  (Applicant),  of  P.O.  Box  427, 
Geismar,  Louisiana  70734  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Borden 
Chemical  Geismar  Plant.  Geismar, 
Louisiana.  The  facility  will  consist  of  a 
combustion  turbine-generator  and  a 
waste  heat  recovery  boiler.  The  electric 
power  production  capacity  will  be 
35.300  kilowatts.  The  primary  energy 
source  will  be  natural  gas.  The  extracted 
heat  will  be  used  in  plant  processes  and 
a  reformer  furnace  producing  synthesis 
gas  for  methanol  production. 
Construction  is  expected  to  begin  in 
January  1986. 

2.  Bel  Air  Hydropower  Associates 

(Docket  No.  QFB8-233-000J 

On  November  1, 1985.  Bel  Air 
Hydropower  Associates  (Applicant),  of 
1701  Frederick  Road.  Baltimore. 
Maryland  21228  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facihty  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  250  kilowatt  hydroelectric  facility 
is  located  on  Winter  Run  near  the  Town 
of  Bel  Air  in  Harford  County.  Maryland. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from     - 
licensing.  Comments  on  such     ^ 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by- 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

3.  American  REF-FUEL  Company  of 
Lehigh  VaUey 

(Docket  No.  QF86-28ft-b00] 

On  November  1. 1985,  American  REF- 
FUEL  Company  of  Lehigh  Valley 
(Applicant),  of  P.O.  Box  3151.  Houston. 
Texas  77253  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  %  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the   - 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  in  Lower 
Saucon  Township,  Bethlehem. 
Pennsylvania  and  will  consist  of  a    , 
steam  turbine  generator  and  two  boilersL 
The  net  electric  power  production 
capacity  will  be  19.4  MW.  The  primary 
source  of  energy  will  be  biomass  in  the 
form  of  commercial  and  municipal  solid 
waste. 

4.  Beaver  Falls  Power  Company 

(Docket  No.  QF86-223-000] 

On  November  1, 1985.  Beaver  Falls 
Power  Company  (Applicant),  of  P.O.  Box 
498.  Brudies  Road.  Brattleboro,  Vermont 
05301  (c/o  Boise«Cascade  Corp.) 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1.500  kW  hydroelectric  facility  (P. 
2593-003)  is  located  in  Lewis  County. 
New  York. 

A  separate  appUcation  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 


Federal  Register  /  Vol  50>  No.  230  /  Friday,  ^k)vembe^  29,  1985  /  Notices 


49117 


Part  292.  It  does  not  relieve  a  facility  of 
any  other  requfrenrents  of  focal,  State  or 
Federal  law,  including  those  regarding 
siting,  construetion,  operation,  Ifcensmg 
and  pollution  abatement. 

5.  Cogen  Technologies,  N),  Inc. 

[Docket  No.  QF8e-186-O0OI 

On  November  1. 196&,  Cogen 
Technalogics,  H],  hic  (Applicant),  of 
14614  Failing  Creek  Drive,  Suite  212, 
Houston,  Texas  77068  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  i  29Z.2D7  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Bayonne.  New 
Jersey  at  the  site  of  the  hitemationaf 
Maytex  Tank  Terminals.  The  facility 
will  consist  of  a  combustion  turbine 
generator,  a  waste  heat  recovery  boiler 
and  an  extraction  steam  turbine.  The 
primary  energy  source  will  be  natural 
gas.  The  net  electric  power  production 
capacttiy  will  be  112  megawatts. 
Installation  will  be^  in  December  198& 

6.  Crown  Zellerbacfa  Corporation 

(Docket  Na  QF86-154-000) 

On  October  31. 1985,  Crown 
Zellerbech  Corporation,  (Applicant),  of 
One  Bush  Street,  San  Francisco, 
California  94104  submitted  for  filing  an 
appliction  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regtriations.  No 
determination  has  been  made  that  the 
submittal  constitates  a  complete  filing. 

The  existing  topping-cycle 
cogeneration  facihty  is  located  at  4th 
Street  in  Bogalusa,  Louisiana.  The 
facility  will  consist  <rf  four  boilers,  one 
automatic  extraction  back  pressure 
steam  turbine-generator,  and  one 
automatic  extraction  condensing  turbine 
generator.  The  extracted  and  exhausted 
steam  from  the  turbines  is  used  for  pulp 
and  papermaking  process.  The  electric 
power  production  capacity  of  the  facility 
is  62  MW.  The  primary  energy  source  is 
a  combination  of  coal,  hog  fuel  and 
black  hquor. 

7.  InteraatioiMl  Falls  Power  Company 

[Docket  No.  QF8e-Z18-^]00| 

On  October  31, 1985,  International 
Falls  Power  Company  (Applicant),  of 
P.O.  Box  M14, 1800  South  West  4th 
Avenue,  Portland,  Oregon  97201  (c/o 
Boaie  Cascade  Corp.)  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qoabfying  small  power 
production  facility  pursuant  to  |  292.207 
of  the  Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  10,800  kW  hydroelectric  facihty 
(P.  5223-601)  i»  located  on  tfie  Rainey 
River  in  Koochiching  County, 
Minnesota. 

A  separate  appfication  is  required  for 
a  hydroelecfric  project  Hcense, 
prelirainery  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
pnWic  notice.  Qualifying  status  serves 
only  to  establish  ehgibilrty  for  benefits 
provided  by  PURPA,  as  hnplemented  by 
the  Commission's  regnlations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requh-ements  of  local.  State  or 
Federal  law,  indudhig  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

8.  lared  E.  and  Pamela  S.  Holve 

[Docket  No.  QF86-118-000) 

On  October  30, 1985,  Jared  E.  and 
Pamela  S.  Hofve  (Applicant),  of  Route  2, 
Box  190,  Springfield.  California  93266 
submitted  for  filing  an  application  for 
certification  of  a  facility  aa  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.2(r  of  the  Commission's 
regulationa.  No  determination  has  been 
made  that  the  subnattal  constitutes  a 
complete  filing. 

The  1.2  MW  hydroelectric  facility  (P. 
8960)  will  be  located  on  Bear  Creek  near 
SpringviHe  in  Tulare  County.  California. 

A  separate  applicsrtion  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  QuaMying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  faciHty  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

9.  Robertson  Paper  Box  Company.  Inc. 

[Docket  No.  QF86-2e«-e00) 

On  November  1. 1985,  Robertson 
Paper  Box  Company.  Inc.  (Applicant),  of 
Oakdale  Road,  Montville,  Connecticut 
06353  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  purusant 
to  §  292.207  of  the  Conunission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  fihng. 

The  approximately  3,700  kilowatt 
cogeneration  facihty  will  be  located  at 
the  Robertson  Paper  Box  Company,  Inc. 
in  Montville,  Connecticut.  The  primary 
energy  source  will  be  natural  gas  with 


No.  2  fuel  oil  to  be  used  during  the 
interruptions.  The  facility  ia  expected  to 
be  tested  and  put  in  to  operation  in  the 
third  quarter  of  1986. 

10.  Spruce  Ran  Hyd^ppoww  Associates 

[Docket  No.  QF8B-234-00ej 

On  November  1, 1985,  Spruce  Run 
Hydropower  Associates  (Applicant),  ai 
410  Severn  ATenue,  State  409, 
Annapolis,  Marytend  21403  submitted 
for  filing  an  apjication  far  certification 
of  a  facility  as  a  qualifying  Hnail  power 
production  facility  pursuant  to  §  292.207 
of  theCommissioD's  ccguiatioBS.  No 
detcrminatioB  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  300  kilowatt  hydroelectric  faciRty 
is  located  on  the  Sprwce  Ron  near  the 
Town  of  Clinton  in  Hunterdon  County, 
New  Jersey. 

A  separate  apprhcation  is  required  for 
a  hydroelectric  project  licease, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  t0  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  inchidrng  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

11.  Ultrapower,  Inc. 

[Docket  No.  QF86-149-0eri] 

On  October  30, 1985,  Ultrapower,  Inc. 
(Apphcant),  of  T6845  Von  Karman 
Avenue,  Irvine.  California  92714 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  in  Kern  County, 
California  and  consist  of  a  steam  turbine 
generator  unit  and  a  boiler.  The  useful 
thermal  energy  will  be  injected  into  oil 
wells  using  thermal  enhanced  oil 
recovery  techniques.  The  maximum  net 
electric  power  production  capacity  will 
be  28.85  MW.  "The  primary  source  of 
energy  will  be  coal. 

12.  Vennoat  Hydxadeciric^  inc 

[Docket  No.  QF86-267-000) 

On  November  1, 1985,  Vennoat 
Hydroelectric.  Inc.  (Applicant),  of  Cbace 
Mill  1  Mill  Street.  Burl^on,  Vermont 
05401  submitted  for  fihxig  ao  appUcatioa 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
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facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  one  megawatt  hydroelectric 
facility  will  be  located  at  an  existing 
dam  in  Swanton.  Franklin  County. 
Vermont. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement 

13.  Viron  Corporation 

(Docket  No.  QF86-226-0001 

On  November  1. 1985,  Viron 
Corporation  (Applicant),  of  1828  Swift. 
Suite  300.  North  Kansas  City.  Missouri 
64116  submitted  for  Tiling  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Trio  Dye  and 
Finish  Co..  Inc..  440-450  East  22  Street. 
Paterson.  New  Jersey  07054.  The  facility 
will  consist  of  two  natural  gas  fueled 
internal  combustion  engines  each 
driving  a  generator.  The  electric  power 
production  capacity  will  be  120 
kilowatts.  Factory  process  heat  is 
collected  from  exhaust  gasses,  engine 
coolant,  and  oil  cooler.  Installation 
began  in  September  1985. 

14.  Waste  Management.  Inc 

(Docket  No.  QF86-224-000) 

On  November  1. 1985.  Waste 
Management.  Inc.  (Applicant),  of  3003 
Butterfield  Road.  Oak  Brook.  Illinois 
60521  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  on 
property  adjacent  to  4620  Hannan  Road. 
Wayne.  Michigan  84184.  The  facility  will 
consist  of  a  combustion  turbine- 
generator  using  methane  gas  extracted 
from  a  sanitary  landfill.  The  electric 
power  production  capacity  will  be  3 
megawatts. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(PR  Doc  85-28444  Filed  11-27-85:  &45  am] 

BIUJNQ  COOC  «717-«t-M 

I  Docket  Nos.  OF84-1 52-002  ttaL] 

Ultrapower,  Inc^  et  aL;  Small  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
November  21, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Ultrapower  Incorporated 

(Docket  No.  QF84-152-0021 

On  October  30. 1985.  Ultrapower 
Incorporated  (Applicant),  of  16845  Von 
Karmam  Avenue.  Irvine.  California 
92714  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  (Rio  Bravo  No.  1)  will  be  located 
in  Kern  County,  near  Bakersfield, 
California.  The  facility  will  consist  of  a 
coal-fired  boiler  and  a  steam  turbine 
generator.  The  sequentially  produced 
steam  will  be  injected  into  oil  wells 
using  thermal  enhanced  oil  recovery 
techniques.  The  electric  power 
production  capacity  of  the  facility  will 
be  29.78  MW.  The  installation  of  the 
cogeneration  facility  will  begin  on  July  1. 
1986. 

By  orders  issued  March  27. 1984  and 
March  19. 1985.  the  Director  of  the 


Office  of  Electric  Power  Regudation 
granted  certification  of  the  facility  as  a 
small  power  production  facility  under 
docket  Nos.  QF84-152-000  and  QF84- 
152-001. 

2.  AES  Fall  River,  Inc 

(Docket  No.  QF88-17a-000] 

On  November  1. 1985,  AES  Fall  River. 
Inc.  (Applicant),  of  1925  North  Lynn 
Street,  Suite  1200,  Arlington,  Virginia 
22209  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  5  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Fall  River, 
Massachusetts.  The  facility  will  consist 
of  one  coal-fired  boiler  and  extraction 
condensing  steemi  turbine  generator.  The 
extracted  low  pressure  process  steam 
will  be  delivered  to  the  adjacent 
facilities  of  the  Tillotson  Corporation 
and  affiliated  companies.  The  process 
steam  will  be  used  to  manufacture  latex 
rubber  products.  The  electric  power 
production  capacity  of  the  facility  will 
be  180  MW.  The  installation  of  the 
facility  will  begin  about  January  1988. 

3.  Central  Hydroelectric  Corporation 

(Docket  No.  QF88-125-000) 

On  October  30, 1985,  Central 
Hydroelectric  Corporation  (Applicant), 
of  3451  Longview  Drive,  Suite  130,  North 
Highlands,  California  95660  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  11.95  MW  hydroelectric  facility 
(P.  8377-000)  will  be  located  on  Main 
Isabella  Dam  near  Isabella  in  Kem 
County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 
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4.  City  of  Reading,  Pennsylvania 

(Dockal  No.  QF86-232-000| 

On  November  1. 1985.  the  City  of 
Reading.  Pennsylvania,  Bureau  of  Water 
(Applicant),  or  Eighth  and  Washington 
Streets.  Reading.  Pennsylvania  19601 
submitted  for  filing  an  application  for 
certirication  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  1.05  megawatt  hydroelectric 
facility  (P.  7662)  is  located  on  Maiden 
Creek  in  Berks  County.  Pennsylvania. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
anly  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

5.  David  Robertson 

[Docket  No.  QF86-89-000| 

On  October  28, 1985.  David  Robertson 
(AppHcant).  of  2037  Los  Luceros  NW. 
Albuquerque,  New  Mexico  87104 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  small  power  production  facility 
will  be  located  at  the  above  address. 
The  facility  will  consist  of  a 
photovoltaic  array  with  a  peak  capacity 
of  .75  kW. 

5.  Elektra  Power  Corporation 

[Docket  No.  QF86-120-000| 

On  October  30. 1985.  Elektra  Power 
Corporation  (Applicant),  of  744  San 
Antonio  Road.  Palo  Alto.  California 
94303  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 


qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  4.98  MW  hydroelectric  facility  (P, 
8725-000)  will  be  located  on  North  Fork 
Battle  Creek  near  Manton  in  Shasta 
County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

6.  Georgia-Pacific  Corporation 

(Docket  No.  QF86-187-000] 

On  November  1, 1985.  Georgia-Pacific 
Corporation  (Applicant),  of  133 
Peachtree  Street,  N.E..  Atlanta.  Georgia 
30303  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  8.2  megawatt  hydroelectric 
facility  (P.  3829)  is  located  on  Hudson 
River  near  Thomson  in  Washington 
County,  New  York. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA,  as  implemented  by 
the  Commission's  regulations.  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law.  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  fde  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc  28446  Filed  11-27-85;  8:45  am] 

BtLUNQ  COOC  6717-Ot-M 


Office  of  Hearings  and  Appeals 

Cases  nied;  Week  of  NovamlMr  1 
Througti  November  8, 1985 

During  the  week  of  November  1 
through  November  8, 1985,  the 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  D.C.  20585. 

Dated:  November  19. 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  at  Nov.  1  TTwough  Nov.  8. 4965] 


Dete 


Name  andlocatton  ol  applicant 


CaaeNa 


Typeol  tubmlaaion 


Nov.  4    1965. 


While  ConaoMaled  lndu«ries.  Irw..  Washington;  0C_ 


KEE-OOOS 


Exception  Irotn  the  Energy  Conservation  Program  tar  oenaunar  products.  If 
granted:  White  CorwoMaled  tnduslnes.  Inc.  ivould  receive  an  excepaon 
iTom  the  provisions  ol  10  C.Ffl.  Part  430  which  vfould  permM  the  lirm  to 
modKy  the  energy  efficiency  test  procedures  apptcable  to  Fngidare  IModal 
FPCI18T0WO  relfigervtor. 


BEST  COPY  AVAILABLE 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

(Weak  ol  Nov.  l  Ttapugh  Nov.  a.  IMS] 


Nov.  a.  1981... 

Oo 

0» 


Od. 


Eoonomlc  RigufMonr  AdminaMbon.  Waslwgkm.  DC.. 
EoonoMic  RaguMny  AdmnMraiion,  Washmglon.  DC.. 

Ed  Flood  Ot  Company,  mc.  Ainartto,  TX 

TnrtBi^y  Con^>&nj/,  WaaMnglon,  0C.....«.™™.....„....„.™. 


Case  No. 


KRZ-OOOS 
KRZ-0006 

KEE-0006 
KRO-0004 


Typa  ol  aubniiaaion 


kNartocukMy  if  granted  The  rsmedal  provisions  ol  Itw  Proposed  Remedial 

Order  issued  to  Mountain  Fuel  Supply  Company  (Case  No.  HnO-00e4) 

wouM  be  modified 
Wartooaory  If  granted:  Wexpro  Company  would  be  joined  as  an  adtMonal 

party  to  the  Proposed  Remedial  Order  procaeding  involving  Mountain  Fuel 

Supply  Company  (Case  No  MRO-<Me4). 
Exoeption  to  the  rapoHmg  requirementa.  If  granlad;  Ed  Flood  Oil  Corr«>any 

Inc    would  not  be  requirad  to  Me  Form  EIA-782B  "fleaeHara/Retailers' 

Monthly  Petroleum  Product  Sales  Report " 
Molion  lor  dscovery    If  gmnted:  Oecovery  woi*)  be  granted  to  ThnHway 

Company  in  corwection  with  its  Statement  ol  Obiections  subnvttad  m 

response  to  the  June  28.  1965  Proposed  Remedial  Order  (HRO-0303) 

' ■  to  TNiltway  Company. 


REFUND  APPUCATIONS  RECEIVED 
(Weak  ol  Nov  1  to  Nov.  8.  1965] 


Namof  raMid pnceadktg  and  nam*  ol  rotund  appic«it 


Huaky/Magowan  Oil  Company-. 
Gt«/Mi9ar  Gulf  Station _. 


Saoer/Tesoro  Petroleum  Company.- 
Navaio/Tesoro  Petroleum  Company.. 

Saber/Conoco.  Inc. 

Tiua/igdan  Ol  CompM^ 

Hama/OK.  Gaa  a  Oil . 


Bavou/OaKa  I^Molaun  Corp. ._: 

AflKLA/Madkx*  O*  Con^any 

Huaky/Glaagonii  Husky  Travel  Canlar„ 

Lseae/Glen's  Chevrolet  SUianj. 

Laaaa/Robart'a  TBA  Sennc*. 

Laaae/Evolyn  Sluart 

Champtan/Ron's  CTTGO  Samoa—— 

Champlam/Loren  0  Hazan.  Jr 

OKC/>«iy<land  Peaoleum  mt 

Tnja/Cal  Gaa  Coiporalicn 


CaaeNo. 


RF161-75 

RF4O-3070 

RF192.« 

HF203-e 

RF192-7 

RF19S-4 

nF193-14 

HFl 17-16 

RF153-2S 

HF161-78 

RF211-1 

HF211-2 

HF211-3 

RF197-11 

RF187-12 

nF13.« 

RFI95.5 


[FR  Doc.  85-28387  Filed  11-27-85;  8:45  am] 

BHUMO  coot  I4M  B1  M 

Issuance  of  Decisions  and  Orders; 
Weeit  of  October  21  Through  October 
25,1985 

During  the  week  of  October  21 
through  October  25, 1985.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

ImplementatHMi  of  Special  Refund  Procedives 

Leese  Oil  Company.  10/21/85;  HEF-0583 
The  DOE  issued  a  Decision  and  Order 
establishing  procedures  for  the  disbursement 
of  $30,000  (plus  accrued  interest)  obtained  as 
a  result  of  a  Consent  Order  entered  into  by 
the  DOE  and  Leese  Oil  Company  (Leese).  The 
funds  will  be  available  to  customers  who 
purchased  motor  gasoline  from  Leese  during 
the  period  August  1, 1979  through  April  30, 
1980.  End-users  and  resellei^  who  request  a 
refund  of  $5,000  or  less  will  not  be  required  to 
make  a  detailed  showing  of  injury.  Successful 
applicants  will  receive  refunds  proportionate 
to  the  volume  of  motor  gasoline  they 
purchased  from  Leese  during  the  consent 
order  period. 


Resources  Extraction  and  Processing 
Company.  10/21/85;  HEF-0574 

The  DOE  issued  a  Decision  and  Order 
setting  forth  the  procedures  it  will  use  to 
distribute  $125,000.00  which  it  received  from 
Resources  Extraction  and  Processing 
Company  (REAPCO).  REAPCO,  a  gas  plant 
operator  which  sold  natural  gas  liquids  and 
natural  gas  liquid  products,  remitted  the 
money  to  the  DOE  pursuant  to  a  consent 
order.  That  consent  order  settled  all  DOE 
claims  against  REAPCO  for  the  period 
October  1, 1978  through  January  28, 1981. 

The  DOE  determined  that  the  settlement 
monies  should  be  distributed  in  a  two  stage 
process.  During  the  first  stage  the  DOE  will 
attempt  to  refund  moneys  to  purchasers  of 
REAPCO  producU.  The  DOE  will  accept  first 
stage  applications  for  refund  imtil  90  days 
after  publication  of  the  Decision  and  Order  in 
the  Federal  Register.  If  any  funds  remain 
after  first  stage  refund  procedures  are 
completed,  the  DOE  will  establish 
appropriate  second  stage  refund  procedures. 
Additional  information  is  contained  in  the 
Decision  and  Order 

Refund  Applications 

Aminoil  U.S.A.,  Inc.,  Baughman  Tile  Co.,  Inc., 
el  al.,  10/21/85;  RF139-45.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  14  purchasers  of  natural 
gas  liquid  products  from  the  Aminoil  U.S.A.. 
Inc.  consent  order  fund.  All  of  the  refund 
applicants  were  ultimate  consumers  of  the 
NGLPs  or  filed  for  a  refund  of  $5,000  or  less. 
All  of  the  applicants,  therefore,  were 


presumed  to  have  been  injured  by  the  alleged 
overcharges  and.  thus,  a  separate  detailed 
showing  of  injury  was  not  required.  The 
refunds  to  these  firms  total  $154,119. 
representing  $98,756  in  principal  and  $55,363 
in  interest. 

Enterprise  Oil  Fr  Gas  Company/Osceolo 
Refining  Company,  et  at,  10/21/85; 
RF158-1,  el  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  resellers  of  middle  distillates  or 
residual  fuel  purchased  from  Enterprise  Oil 
and  Gas  Company.  Each  applicant  provided 
evidence  that  it  purchased  middle  distillates 
or  residual  fuel  from  Enterprise  and 
requested  a  refund  at  or  below  the  $5,000 
threshold  level.  In  accordance  with  the 
procedures  established  in  the  Enterprise 
Special  Refund  Proceeding,  the  DOE 
determined  that  each  applicant  should 
receive  a  refimd  based  on  a  prorated  portion 
of  the  alleged  overcharges  to  the  applicant. 
The  total  amount  of  refunds  approved  in  this 
Decision  is  $17,660,  representing  $11,217  in 
principal  and  $6,443  in  interest. 
Gary  Energy  Corporation /LCL  Oil  Company, 
10/25/85;  RF47-19 

LCL  Oil  Company  filed  an  Application  for 
Refund  in  which  the  firm  sought  a  portion  of 
the  fund  obtained  by  the  DOE  through  a 
consent  order  entered  into  %vith  Gary  Energy 
Corporation.  The  firm  claimed  a  refund  of 
$3,962.99  on  the  basis  of  its  purchase  of 
367,795  gallons  of  diesel  fuel  from  Gary 
during  the  consent  order  period.  The  DOE 
determined  that  a  threshold  refund  amount  of 
$5,000  plus  accrued  interest  was  previously 
granted  to  LCL  on  October  8. 1985.  with 
respect  to  its  purchases  of  propane  from  Gary 
during  the  same  consent  order  period.  The 
provisions  of  the  Special  Refund  Proceedings 
in  connection  with  the  Gary  Consent  Order 
provided  that  an  applicant  could  only  receive 
a  total  of  $5,000  or  less  from  a  single  consent 
order  fund  without  demonstrating  economic 
injury.  Since  LCL  had  failed  to  submit  cost 
banks  or  to  demonstrate  injury,  the  DOE 
concluded  that  LCL's  request  for  an 
additional  refund  of  $3,962.99  should  be 
denied. 

Gulf  Oil  Corporation/Lewis  L  Klabin,  et  al., 
\0l22lfi5.  RF40^1.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund  filed 
by  end-users  pf  petroleum  products 
purchased  from  the  Gulf  Oil  Corporation.  The 
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DOE  granted  the  Ave  applications  under  the 
standards  and  methods  specified  in  Gulf  Oil 
Corp,.  12  DOE  1 85M8  (1984).  The  refunds 
granted  in  this  proceeding  total  $426, 
representing  S368  in  principal  and  $57  in 
interest. 

Gulf  Oil  Corporation/Red  Top  Sedan 

Service.  Inc.  et  al..  10/22/85:  RF40-1542. 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  six  Applications  for  Refund  filed 
by  Red  Top  Service,  Inc.  (Red  Top)  on  behalf 
of  itself  and  two  afTiliates,  American 
Sightseeing  Tours.  Inc.  and  Big  Tenn  Taxi.  All 
three  firms  were  end-users  of  petroleum  . 
products  purchased  from  the  Gulf  Oil    — 
Corporation.  The  DOE  granted  the  six 
applications  under  the  standards  and 
methods  speciHed  in  Gulf  Oil  Corp..  12  DOE 
1  85.048  (1984).  The  refunds  granted  in  this 
proceeding  total  $5,069.  representing  S4,386  in 
principal  and  S683  in  interest. 
Husky  Oil  Company /Cavalry  Petroleum 
Company,  el  al..  10/23/85:  RF161-1.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  eight  Applications  for  Refund 
filed  by  Cavalry  Petroleum  Company,  et  al. 
Each  of  the  applicants  had  purchased  refined 
petroleum  products  from  Husky  Oil 
Company,  and  each  sought  a  portion  of  the 
settlement  fund  obtained  by  the  DOE  through 
a  consent  order  entered  into  with  Husky.  The 
firm»  applied  for  refunds  based  upon  the 
procedures  for  filing  small  claims  outlined  in 
Office  of  Special  Counsel.  9  DOE  1 82.538 
(1982).  After  examining  the  evidence  and 
supporting  information  submitted  by  the 
firms,  the  DOE  concluded  that  each  of  the 
eight  firms  should  receive  a  refund,  based  on 
its  volumetric  per  gallon  refund  amount,  as 
described  in  the  Appendix  to  the  Decision. 
The  total  amount  of  refunds  granted  was 
$23,929.  representing  $17,377  in  principal  and 
S8.552  in  interest;      -.r"v.  ->• ,  % 
Husky  Oil  Company /Mapleton  Sales.  Inc.,  et 
al.,  10/22/85:  RFl81-^22.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  34  Applications  for  Refund  filed 
by  Mapleton  Sales,  inc..  et  al.  Each  of  the 
applicants  had  purchased  refined  petroleum 
products  from  tlusky  Oil  Company,  and  each 
sought  a  portion  of  the  settlement  fund 
obtained  by  the  DOE  through  a  consent  order 
entered  into  with  Husky.  The  34  firms  applied 
for  refunds  based  upon  the  procedures  for 
filing  small  claims  outlined  in  Office  of 
Special  Counsel.  9  DOE  H  82.538  (1982).  After 
examining  the  evidence  and  supporting 
information  submitted  by  the  firms,  the  DOE 
concluded  that  each  of  the  34  firms  should 
receive  a  refund,  based  on  its  volumetric  per 
gallon  refund  amount,  as  described  in  the 
Appendix  to  the  Decision.  The  refunds 
granted  total  $123,400.  representing  S89.606  in 
principal  and  $33,794  in  interest. 
Husky  Oil  Company/W.S.  Hatch  Company, 
et  al.,  10/23/85:  RF161-8.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for  Refund 
filed  by  W.  S.  Hatch  Company,  et  al.  Each  of 
the  apphcants  was  an  ultimate  consumer  of 
Husky  refined  petroleum  products.  Each 
applicant  was  therefore  granted  a  refund  in 
accordance  with  the  Husky  special  refund 


procedures.  Husky  Oil  Co.,  13  DOE  1 85,045 

(IMS).  Each  of  the  applicants  received  a 
refund  based  on  its  volumetric  per  gallon 
refund  amount  at  described  in  the  Appendix 
to  the  Decision.  The  total  amount  of  refunds 
granted  was  S87B,  representing  $638  in 
prindpat  and  $240  in  interest 

Tenneco  Oil  Company/Capitol  Oil  Company, 
10/23/85:  RF7-128 

The  DOE  issued  a  Decision  and  Order 
concerning  Capitol  Oil  Company's 
Application  for  Refund  for  monies  available 
from  the  Tenneco  Oil  Company  escrow' 
account  Capitol  applied  for  a  volumetric 
refund  based  on  the  presumption  of  injury  for  ' 
small  claims.  See  Office  of  Special  Counsel,  0 
DOE  1 82,538  (1962).  The  DOE  concluded  that 
(Capitol  Oil  Company  should  receive  a  refund 
of  $1,452,  representing  $830  in  principal  and 
$522  in  interest 

Tenneco  Oil  Company/Liberty  Oil  Company, 
10/23/8S:  RF7-131 
The  DOE  issued  a  Decision  and  Order 
concerning  Uberty  Oil  Company's 
Application  for  Refund  for  monies  available 
from  the  Tenneco  Oil  Company  escrow 
account.  Liberty  applied  for  a  volumetric 
refund  based  on  the  presumption  of  injury  for 
small  claims.  See  Office  of  Special  Counsel,  9 
DOE  1  82,538  (1982).  The  doe  concluded  that 
Liberty  Oil  Company  should  receive  a  refund 
of  $659,  representing  $422  in  principal  aiui 
$237  in  interest 

Tenneco  Oil  Company/Rice  Oil  Company, 
10/23/aS;  RF7-130 
The  DOE  issued  a  Decision  and  Order 
concerning  Rice  Oil  Company's  Application 
for  Refund  for  monies  available  frcua  the 
Tenneco  Oil  Company  escrow  account  Rice 
applied  for  a  volumetric  refund  based  on  the 
presumption  of  injury  for  small  claims.  See 
Office  of  Special  Counsel.  9  DOE  ?  82,538 
(1982).  The  DOE  concluded  that  Rice  Oil 
Company  should  receive  a  refund  of  $1,087, 
representing  $896  in  principal  and  $391  in 
interest. 

Dismissals 

The  following  submissions  were 
dismissed: 

Name  and  Case  No. 

Oxnard  Refining  Co.— HRO-0291.  HRD- 

0291.  HRH-0291 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  die 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  November  19, 1985. 
George  B.  Breznay^ 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  85-28386  Filed  11-27-65:  8:45  amj 
BtLUNG  CODE  MS0-01-M 


Implementation  Of  Speciel  Refund 
Proceduree 

aoency:  Office  of  Hearings  and 
Appeals,  DOE, 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Enei;gy 
announces  the  procedures  for 
disbursonent  of  two  funds  of  $25,420.99 
(plus  accrued  interest)  and  $e.56eX)0 
(plus  accrued  interest)  obtained  as  a 
result  of  separate  consent  orders  which 
the  DOE  entered  <nto  respectively  with 
GGC  Inc.  of  Hobbs,  New  Mexico  (Case 
No.  HEF-0076)  and  Goodman  Oil 
Company  of  Boise,  Idaho  (Case  No. 
HEF-0082).  The  funds  will  be  available 
to  customers  who  purchased  motor 
gasoline  from  GGC  or  Goodman  during 
their  consent  order  periods. 
OATK  AND  Aoomss:  Applications  for 
refund  of  a  portion  of  the  consent  order 
funds  must  be  postmarked  within  90 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be 
addressed  to  either  the  GGC.  Inc. 
Refund  Proceeding  or  the  Goodman  Oil 
Company  Refund  Proceeding,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
,  SW..  Washington.  DC  20585.  All 
applications  should  conspicuously 
display  a  reference  to  the  appn^ate 
case  number.  >  ^  ^r. 

FOR  RMTNCR  MFORMATIOM  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-286a 
SUPPLEMENTARY  NUPORMAHON:  In 
accordance  with  §205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  separate  consent  orders 
entered  into  by  GGC.  Inc.  of  Hobbs, 
'  New  Mexico  and  Goodman  Oil 
Company  of  Boise,  Idaho.  The  consent 
orders  settled  possible  pricing  violations 
with  respect  to  the  firms'  sales  of  motor 
gasoline  to  customers  during  the 
respective  consent  order  periods 
(September  1. 1979  through  July  31. 1980 
and  July  25, 1979  through  Decembier  31, 
1979). 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
disposition  of  the  consent  order  funds. 
The  Proposed  Decision  and  Order 
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discussing  the  distribution  of  the 
consent  order  funds  was  issued  on  June 
26. 1985.  50  PR  27671  (July  5. 1985). 

As  the  Decision  and  OrdeT  indicates, 
applications  for  refunds  from  the 
consent  order  funds  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Applications  will  be  accepted  from 
customers  who  purchased  motor 
gasoline  from  GGC  or  Goodman  during 
the  relevant  consent  order  periods.  The 
specific  information  required  in  an 
application  for  refund  %  set  forth  in  the 
Decision  and  Order.  The  Decision  and 
Order  reserves  the  question  of  the 
proper  distribution  of  any  remaining 
consent  order  funds  until  the  first-stage 
claims  procedure  is  completed. 

Dated:  November  2a  1985. 
George  B.  Breznay, 
Director.  Offlce  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

November  20. 1985. 

Names  of  Firms:  Zia  Fuels  (GGC  Inc.) 

Goodman  Oil  Company. 
Dates  of  Filing:  October  13, 1983. 
Case  Numbers:  HEF-0076.  HEF-00e2. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  actual  or  alleged  violations  of 
DOE  regulations.  5ee  10  CFR  Part  205. 
Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  the  DOE  is 
unable  readily  to  ascertain  the  persons 
who  were  injured  or  the  amounts  that 
suck  persons  may  be  eligible  to  receive 
as  a  result  of  enforcement  proceedings. 
See  Office  of  Enforcement,  9  DOE  \ 
82.553  at  85.284  (1982). 

I.  Background 

Pursuant  to  the  provisions  of  Subpart 
V.  on  October  13, 1983,  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  separate  consent  orders 
entered  into  with  Sa  Fuels  (GGC  Inc.) 
(GGC)  of  Hobbs,  New  Mexico,  and 
Goodman  Oil  Company  (Goodman)  of 
Boise,  Idaho.  GGC  and  Goodman  both 
sell  motor  gasoline  to  other  motor 
gasoline  marketers  (resellers  and 
retailers)  and  in  bulk  to  commercial  and 
farm  accounts  (end-users).  Therefore. 
GGC  and  Goodman  were  subject  to  the 
Mandatory  Petroleum  Allocation  and 


Price  Regulations  set  forth  at  10  CFR 
Part21i 

DOE  audits  of  the  firms'  operations 
revealed  possible  regulatory  violations 
with  respect  to  the  firms'  pricing  of 
motor  gasoline.'  In  order  to  settle  all 
claims  and  disputes  concerning  GGC 
and  Goodman's  compliance  with  the 
DOE  price  regulations  in  sales  of  motor 
gasoline  during  their  respective  consent 
order  periods,  the  firms  and  the  DOE 
executed  consent  orders  whereby  GGC 
and  Goodman  agreed  to  remit  the 
alleged  overcharges  to  the  DOE  for  later 
disbursement.  Each  consent  order  refers 
to  the  DOE'S  allegations  of  regulatory 
violations,  but  notes  that  no  findings  of 
violation  were  made.  Additionally,  each 
consent  order  states  that  the  firm  does 
not  admit  that  it  committed  any  such 
violations.  The  consent  order  amounts 
and  periods  are  set  forth  below: 


nm 

CooMnl 

oidar 

annuni 

GGC _ 

'S2S.42OS0 
9.566.00 

Soptwnber  1.  1979  lo 
Juty  31.  1980. 
July  2S.  1979  to 
Owanttar  31.  1979. 

Goodmwi 

*  T)«s  amoun  nn)re»ento  the  $23,748.00  prtncval  conaem 
outer  amooni  plus  $1,67299  imeresl  ••**  accrued  poor  to 
me  completion  ol  GGC's  payments  to  the  OOC. 

On  June  26, 1985,  the  OHA  issued  a 
Proposed  Decision  and  Order  tentafively 
setting  forth  procedures  to  distribute  the 
funds  received  pursuant  to  the  consent 
orders  to  parties  who  were  injured  by 
GGC  or  Goodman's  alleged  regulatory 
violations.  See  Zia  Fuels.  Case  No. 
HEF-0076  (June  28. 1985)  (Proposed 
Decision).  50  FR  27671  (July  5. 1985).  In 
the  Proposed  Decision,  we  described  a 
two-stage  process  for  distribution  of  the 
funds  made  available  pursuant  to  the 
GGC  and  Goodman  consent  orders. 
Specifically,  we  proposed  to  disburse 
funds  in  the  first  stage  to  claimants  who 
could  demonstrate  that  they  were 
injured  by  GGC  or  Goodman's  alleged 
overcharges  during  the  applicable 
consent  order  period.  We  stated  that 
money  available  after  payment  of 
refunds  to  eligible  claimants  in  the  first 
stage  would  be  distributed  through  a 
second-stage  process,  but  that  the 
ultimate  disposition  of  those  second- 
stage  funds  would  not  be  determined 
until  after  the  completion  of  the  first 
stage. 


'  bi  its  audit  of  Zia  Fuels,  the  ERA  found  thai  the 
firm  and  another  entity.  Morria  Oil  Company,  were 
controlled  by  Garland  Morris  of  GGC  Inc.  and  that 
Zia  Fuels  and  Morris  Oil  Co.  sold  motor  gasoline  lo 
each  other.  As  a  result  the  ERA  concluded  that  Zia 
Fuels  and  Morris  Oil  Co.  should  be  audited  under 
the  single  firm  concept.  See  10  CFR  212J1 
(definition  of  "firm").  Accordingly,  the  GGC  consent 
order  covers  both  Morris  Oil  Company  and  Zia 
Fuels'  operations  during  the  consent  order  period. 


We  have  received  no  comments 
regarding  the  first  stage  procedures 
tentafively  estabhshed  in  the  Proposed 
Decision.  Ffowever.  we  have  received 
comments  from  several  States 
concerning  the  disposition  of  funds  in 
the  second  stage  of  the  proceeding.  This 
Decision  and  Order  establishes  the 
procedures  to  be  used  for  filing  and 
processing  claims  in  the  first  stage  of  the 
GGC  and  Goodman  refund  process. 
Therefore,  we  will  not  determine  second 
stage  procedures  in  this  Decision.  Our 
determination  concerning  the  final 
disposition  of  any  remaining  funds 
necessarily  will  depend  on  the  size  of 
the  funds.  See  Marion  Corp..  12  DOK 
H  85,014  (1984)  (Marion). 

II.  Jurisdiction 

The  Subpart  V  procedural  regulations 
of  the  DOE  set  forth  general  guidelines 
by  which  the  OHA  may  formulate  and 
implement  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  It  is  DOE  policy  to  use 
the  Subpart  V  process  to  distribute  such 
funds.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  a  part  of  settlement 
agreements  see  Office  of  Enforcement.  9 
DOE  f  82,508  (1981);  Office  of 
Enforcement.  8  DOE  1 82,597  (1981) 
[Vickers).  As  we  stated  in  the  Proposed 
Decision,  we  have  determined  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  GGC  and 
Goodman  consent  order  funds.  The 
OHA  will  therefore  grant  the  ERA's 
petition  and  assume  jurisdiction  over 
the  funds  received  pursuant  to  the  GGC 
and  Goodman  consent  orders. 

III.  Refund  Procedures 

Since  we  did  not  recieve  any 
comments  objecting  to  the  first  stage 
procedures  tentatively  established  in  the 
Proposed  Decision,  we  have  concluded 
that  those  procedures  should  be 
adopted.  The  GGC  and  Goodman 
consent  order  funds  will  be  distributed 
to  claimants  who  satisfactorily 
demonstrate  that  they  were  injured  by 
GGC  or  Goodman's  alleged  regulatory 
violations.  The  information  available  to 
us  regarding  the  firms'  operations  during 
their  consent  order  periods  indicates 
that  GGC  sold  motor  gasoline  in  the 
states  of  New  Mexico  and  Texas,  and 
Goodman  sold  motor  gasoline  in  the 
states  of  Idaho,  Washington,  and 
Oregon.'  We  expect  that  claimants  will 


'  Al  the  time  of  the  DOE  audit,  inaddilion  lo 
reselling  gasoline  lo  wholesale  customers,  Goodman 

Continued 
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fall  into  two  general  categories:  (i) 
Resellers  and  retailers  (hereinafter 
collectively  referred  to  as  resellers)  who 
resold  GGC  or  Goodman  motor  gasoline 
and  (ii)  individuals  or  firms  that 
consumed  GGC  or  Goodman  motor 
gasoline  for  their  own  use  (end-users). 

A.  Showing  of  Injury 

Resellers  of  GGC  or  Goodman  motor 
gasoline  will  generally  be  required  to 
demonstrate  injury  in  order  to  receive  a 
refund.  To  demonstrate  injury,  a  reseller 
claimant  must  provide  evidence  that  it 
would  have  mainteuned  its  prices  for  the 
motor  gasoline  purchased  from  GGC  or 
Goodman  at  the  same  level  had  the 
alleged  overcharges  not  occurred.  While 
there  are  a  variety  <rf  ways  to  make  this 
showing,  a  reseller  should  generally 
demonstrate  that  at  the  time  it 
purchased  motor  gasoline  from  GGC  or 
Goodman,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  the  additional  costs  associated 
with  Qie  alleged  overcharges.  See  OKC 
Corp. /Hornet  Oil  Co^  12  DOE  \  85,168 
(1985);  Tenneco  Oil  Co./Mid-Continent 
Systems.  Inc.,  10  DOE  U  85.009  (1982).  In 
addition,  a  reseller  will  be  required  to 
show  that  it  had  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.*  See  Office  of  Enforcement.  10 
DOE  1 85,029  at  88,123  (1982);  Standard 
Oil  Co.  (Indiana)/Suburban  Propane 
Gas  Corp..  13  DOE  \  85,030  (1985).  The 
presence  of  banks  alone,  however,  does 
not  automatically  establish  injury.  See, 
e.g.,  Tenneco  Oil  Co./Chevron  U.S.A..  10 
DOE  \  85,014  (1982). 

As  we  proposed,  we  will  adopt  certain 
presumptions  commonly  used  in  refund 
proceedings.  Presumptions  in  refund 
cases  are  specifically  authorized  by 
applicable  DOE  procedural  regulations. 
See  10  CFR  20S.282(e).  The  presumptions 
we  will  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
disproportionate  expenses,  and  to 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  First,  we  will  adopt  a 
presumption  that  the  effects  of  the 
alleged  price  violations  were  dispersed 


operaUd  three  retuil  service  stations  in  Payette, 
Weiser,  and  Crandview.  Idaho.  Sales  from  those 
retail  outlets  are  not  covered  by  the  consent  order, 
which  mentions  or);  sales  from  Cocxlinan's  bslk 
plants. 

*  In  the  present  cases,  the  consent  order  periods 
arc  si^equent  to  the  amendment  to  the  price  rule 
which  eliminated  the  banking  requirement  For 
retailers  effective  July  15,  W79,  44  FR  42541  (July  19, 
1979).  Therefore,  retailer  applicants  will  not  be 
required  to  submit  bank  information. 


equally  in  all  sales  of  motor  gasoline 
sold  by  GGC  and  Goodman  during  the 
consent  order  period. 

The  OHA  has  referred  to  this 
presumption  in  the  past  as  a  volumertric 
refund  amount.  Second,  we  will  adopt  a 
presumption  of  injury  with  respect  to 
small  claims.  In  addition,  for  the  reasons 
discussed  below,  we  will  adopt  a 
presumption  that  spot  purchasers  of 
GGC  or  Goodman  motor  gasoline  are 
not  eligible  for  refunds. 

B.  Volumetric  Presumption 

The  pro  rata,  or  volumetric  refund 
presumption  assumes  that  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  motor  gasoline  marketed 
by  GGC  and  Goodman.  In  the  absence 
of  better  information,  this  presimiption 
is  sound  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  hi 
determining  its  prices.  A  volumetric 
refund  amount  is  calculated  by  dividing 
each  settlement  amount  by  the  total 
gallonage  of  motor  gasoline  sold  by  the 
consent  order  firm  during  the  consent 
order  period.  In  the  GGC  proceeding,  we 
have  established  a  volumetric  refund 
amount  of  $0.005022  per  gallon, 
exclusive  of  interest  ($25,420.99  consent 
order  fund  divided  by  5,061.994  gallons, 
the  estimated  total  volume  of  motor 
gasoline  sold  by  GGC  during  the  eleven- 
month  consent  order  period).*  In  the 
Goodman  proceeding,  the  volumetric 
refund  amount  is  $0.002296  per  gallon, 
exclusive  of  interest  ($9,566  consent 
order  fund  divided  by  4.166,667  gallons, 
the  estimated  volimie  of  motor  gasoline 
sold  by  Goodman  during  the  five-month 
consent  order  period).  Since  consent 
orders  are  necessarily  the  result  of 
compromise,  the  volumetric  refund 
amounts  derived  firom  those  consent 
order  settlements  are  also  a 
compromise.  The  volumetric  refund 
amount  does  not  purport  to  calculate  the 
exact  amotmt  that  a  customer  may  have 
been  overcharged.  Rather,  it  is  a  method 
by  which  we  can  estimate  the  portion  of 
the  consent  order  funds  that  should  be 
allocated  to  a  given  purchaser. 
However,  we  recognize  that  the  impact 
on  an  individual  purchaser  could  have 
been  greater  than  this  volumetric  refund 
amount,  and  any  purchaser  may  file  a 
refund  application  based  on  a  claim  that 
it  bore  a  disproportionate  share  of  the 


'  In  the  Proposed  Decision,  we  tentatively 
established  a  volumetric  refund  aoraunt  of  S0.12378 
per  gallon  based  on  oar  estimate  that  GGC  sold 
2,053.726  gallons  of  motor  gasoline  during  the 
consent  order  period.  Our  subsequent  review  of 
GGC  sales  volumes  has  resulted  in  the  larger 
estimated  total  volume  indicated  above  and  the 
correspondingly  lower  volumetric  amount 


alleged  overcharges.  See,  e.g.,  Amtel 
Inc..  12  DOE  1 85,073  at  88.233-34  (1984); 
Sid  Richardson  Carbon  &  Gasoline  Co. 
and  Richardson  Products  Co./Siouxland 
Propane  Co.,  12  DOE  \  85,054  at  88,164 
(1984),  and  cases  cited  therein. 

C  Small  Claims  Presumption 

We  recognize  that  making  a  detailed 
showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amounts  of  GGC  or  Goodman  motor 
gasoline.  For  example,  such  firms  may 
have  limited  accounting  and  data- 
retrieval  capabilities  and  therefore  may 
be  unable  to  produce  the  records 
necessary  to  prove  the  existence  of 
banks  of  unrecovered  costs,  or  that  they 
did  not  pass  on  the  alleged  overcharges 
to  their  own  customers.  We  also  are 
concerned  that  the  cost  to  the  applicant 
and  to  the  government  of  compiling  and 
analyzing  information  sufficient  to  make 
a  detailed  showing  of  injiiry  not  exceed 
the  amount  of  the  refimd  to  be  gained.  In 
the  past  we  have  adopted  a  small  claims 
procedure  to  assure  that  the  costs  of 
filing  and  processing  a  refund 
application  do  not  exceed  the  benefits. 
See,  e.g.,  Aztex  Energy  Co^  12  DOE 
\  85.116  (1964);  Marion.  We  will  adopt 
such  a  procedure  in  this  case.  Therefore. 
any  applicant  claiming  a  refund  of 
$5,000  or  less  need  not  make  a  detailed 
showing  of  injury  in  order  to  be  eligible 
to  receive  a  refund. 

D.  Spot  Purchasers 

A  reseller  that  made  only  spot 
purchases  from  GGC  or  Goodman  shall 
be  presumed  not  to  have  suffered  an 
injury,  and  therefore  will  be  ineligible  to 
receive  a  refund,  even  one  below  the 
threshold  level,  unless  it  makes  a 
showing  that  rebuts  this  presumption. 
As  we  have  previously  stated  with 
respect  to  spot  purchasers: 

(T]hose  customers  tend  to  have  considerable 
discretion  in  where  and  when  to  make 
purchases  and  would  therefore  not  have 
made  spot  market  purchases  of  (the  firm's 
product]  at  increased  prices  unlew  they  were 
able  to  pass  theough  the  full  amount  of  [the 
firm's]  quoted  selling  price  at  the  time  oC 
purchase  to  their  own  cuatomers. 

Vickers  8  DOE  at  85,398-97.  The  same 
rationale  holds  true  in  the  present  case. 
Accordingly,  a  spot  purchaser  that  files 
a  claim,  even  for  an  amoimt  below  the 
threshold,  must  submit  evidence  to  show 
injury  and  establish  that  the  firm  was 
unable  to  exercise  discretion  as  to 
where  and  when  to  make  the 
purchase8(s)  upon  which  the  refund 
claim  is  based. 
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E  End-Users 

In  addition  to  the  presumptions  we 
are  adopting,  we  are  making  a  finding 
that  end-users  or  ultimate  consumers 
whose  business  is  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges  settled  in  the 
consent  orders.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order 
periods,  and  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  increased  cost  of  motor 
gasoline  on  the  final  prices  of  non- 
petroleum  goods  and  services  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement, 
10  DOE  I  85,072  (1983);  see  also  Texas 
Oil  and  Gas  Corp..  12  DOE  ^  85.068  at 
88.209  (1984)  and  cases  cited  therein. 
End-users  of  GGC  or  Goodman  motor 
gasoline  will  need  only  to  document 
their  purchase  volumes  from  the  firms  to 
make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

F.  Minimum  Refund  Level 

As  in  previous  cases,  we  will 
establish  a  minimum  refund  amount  of 
$15i)0  for  first  stage  claims.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  in  which  refimds  are  sought  for 
amounts  less  than  $15.00  outweighs  the 
benefits  of  restitution  in  those 
situations.  See.  e.g..  Uban  Oil  Co..  9 
DOE  I  82,541  at  85,225  (1982). 

IV.  Refund  Application  Procedures 

We  have  determined  that  the 
procedures  described  in  the  Proposed 
Decision  are  the  most  equitable  and 
efficacious  means  of  distributing  the 
GGC  and  Goodman  consent  order  funds. 
Accordingly.  Applications  for  Refunds 
will  now  be  accepted  from  parties  who 
purchased  GGC  or  Goodman  motor 
gasoline  during  the  consent  order 
periods.  The  following  information 
should  be  included  in  all  Applications 
for  Refund: 

1.  At  the  top  of  the  first  page,  the 
appUcant's  name  and  Case  No.  HEF- 
0076  for  claims  in  the  GGC  proceeding, 
or  case  No.  HEF-0082  for  claims  in  the 
Goodman  proceeding. 

2.  The  name,  position  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  Application. 

3.  How  the  claimant  used  the  GGC  or 
Goodman  motor  gasoline,  i.e..  whether  it 
was  a  reseller,  retailer,  or  end-user. 

4.  The  volume  of  GGC  or  Goodman 
motor  gasoline  it  purchased  by  month 


for  the  period  of  time  for  which  it  is 
claiming  it  was  injured  by  the  alleged 
overcharges. 

5.  If  the  applicant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of 
$5,000  it  should  also: 

(a)  State  whether  it  maintained  banks  of 
unrecouped  product  cost  increases  and 
furnish  the  OHA  with  quarterly  bank   . 
calculation*  up  through  decontrol  of  the . 
product  category  concerned.* 

(b)  Submit  evidence  to  establish  that  it  did 
not  pass  through  the  alleged  injury  to  its 
customers.  For  example,  a  firm  may  submit 
market  surveys  to  show  that  price  increases 
to  recover  alleged  overcharges  were 
tnfeasible. 

6.  Whether  the  claimant  or  any  person 
acting  on  its  instruction  has  filed  or 
intends  to  file  any  other  application  or 
claim  of  whatever  nature  regarding  the 
matters  at  issue  in  the  underlying  GGC 
or  Goodman  enforcement  proceeding. 

7.  Whether  the  claimant  was  in  any 
way  affiliated  with  GGC  or  Goodman.  If 
so.  it  should  state  the  nature  of  the 
affiliation. 

8.  Whether  there  has  been  any  change 
in  ownership  of  the  entity  that 
purchased  GGC  or  Goodman  motor 
gasoline  since  the  end  of  the  consent 
order  period.  If  so,  the  name  and 
address  of  the  current  (or  former)  owner 
should  be  provided,  as  well  as  either  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  the  other 
owners  or  a  signed  statement  from  the 
other  owners  indicating  they  do  not 
claim  a  refund. 

9.  Whether  it  is  or  has  been  involved 
as  a  party  in  any  DOE  or  private  section 
210  enforcement  actions.  If  these  actions 
have  been  terminated,  the  appUcant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  during  the 
pendency  of  its  Application  for  Refund. 
See  10  CFR  §  205.9(d). 

10.  The  following  signed  statement 

I  swear  (or  affirm)  that  the  information  ' 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  heWet 

All  Applications  for  Refund  must  be 
filed  in  duplicate.  A  copy  of  each 
Application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234, 1000 
Independence  Avenue.  SW., 
Washington.  DC.  Any  applicant  that 
believes  that  its  Application  contains 
confidential  information  must  so 


indicate  on  the  first  page  of  its 
Application  and  submit  two  additional 
copies  of  its  Application  from  which  the 
alleged  confidential  material  has  been 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
believed  to  be  privileged  or  confidential. 

All  Applications  should  be  sent  to 
either  the  GGC,  In&  Refund  Proceeding 
or  the  Goodman  Oil  Company  Refund  . 
Proceeding.  Office  of  Hearing  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585.  Applications 
must  be  postmarked  within  90  days  after 
the  publication  of  this  Decision  and 
Order  in  the  Federal  Register.  See  10 
CFR  205.28a  All  Applications  for  Refund 
received  within  the  time  limit  specified 
will  be  processed  pursuant  to  10  CFR 
205.284. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refunds  ft-om  the 
funds  remitted  to  the  Department  of 
Energy  by  GGC.  Inc  and  Goodman  Oil 
Company  pursuant  to  the  consent  orders 
executed  on  November  2, 1980  and 
September  2. 1981,  respectively,  may     . 
now  be  filed. 

(2)  All  Applications  must  be 
postmarked  within  W  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Register. 

Dated:  November  20. 1985. 
George  B.  Bresnay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  86-28389  Filed  11-27-85;  8:45  am] 
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•  See  footnote  4  supra. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-2932-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availabihty  of  EPA  comments 
prepared  November  12. 1985  through 
November  15, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19, 1984  (49  FR  41108). 

Draft  EISs 

ERP  No.  D-AFS-L65098-ID.  Rating 
E02,  Challis  Natl  Forest,  Land  and 
Resource  Mgmt.  Plan.  ID.  Summary; 
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EPA's  concern  is  that  the  DEIS  and 
Forest  Plan  did  not  show  capability  to 
meet  Idaho  water  quality  standards.  In 
particular,  the  fisheries  standards, 
riparian  area  management  prescriptions, 
and  monitoring  program  do  not  clearly 
provide  adequate  levels  of  protection  to 
the  identified  stream  benefical  uses. 

ERP  No.  D-BLM-I03009-00,  Rating  LO. 
Bairoil/Dakota  Carbon  Dioxide  Projects. 
Approval,  Right-of-Way  Grants,  and 
Issuance  of  Permits,  404  Permit,  UT,  WY, 
ND,  and  SD.  Summary:  EPA  did  not 
have  any  significant  objections  to  the 
project.  EPA  commended  the  Bureau  of 
Land  Management  (BLM)  for  their 
responsiveness  to  EIPA's  concerns 
expressed  during  the  scoping  process. 
EPA  also  recommended  consideration  of 
block  vahie  location  on  both  sides  of 
valve  Class  I  and  II  stream  crossings  in 
order  to  better  protect  aquatic  life  and 
water  quality. 

ERP  No.  D-BLM-L7000a-AK,  Rating 
E02,  Central  Yukon  Planning  Area, 
Resource  Mgmt.  Plan,  Northwest 
Resource  Area,  Development.  AK. 
Summary:  EPA  had  two  major  concerns 
regarding  the  RMP/DEIS.  First,  it 
appears  probable  that  the  preferred 
alternative  will  result  in  a  significant 
avoidable  restriction  of  subsistence 
uses.  Second,  the  absence  of  a  clear  and 
strong  commitment  to  the  monitoring 
and  enforcement  of  BLM's  policies, 
requirements,  and  regulations  leave 
open  the  possibility  that  severe  water 
quality  impacts  will  result  from  mining 
operations.  EPA  recommended  that  the 
FEIS  redesignate  Alternative  B  as  the 
preferred  alternative. 

ERP  No.  DS-IBR-I28002-CO.  Rating 
E02,  Colorado-Big  Thompson,  Windy 
Gap  Projects,  Green  Mountain  Reservoir 
Water  Marketing.  404  Permit,  CO. 
Summary:  EPA's  review  indicated 
concerns  with  the  selection  of 
alternatives,  the  baseline  hydrologic 
information  presented,  and  the  water 
quality  analyses.  EPA  requested  that  the 
FEIS  be  modified  to  include  alternatives 
which  separate  the  "no  action 
alternative"  from  the  projects  of  others. 
Quantitative  analysis  of  potential  water 
quality  impacts  resulting  from  reduced 
flows  was  also  requested,  along  with  a 
modification  of  the  baseline  hydrologic 
period  to  allow  comparisons  between 
the  alternatives  and  existing  conditions. 
Additional  concerns  included  the 
impacts  of  water  depletions  on  the 
aquatic  community;  the  lack  of  channel 
stability  analysis;  minimal  assessment 
of  secondary  impacts  resulting  from 
increased  water  depletions  and 
availability;  and  the  lack  of  detailed 
mitigation  plans  in  the  DEIS. 


ERP  No.  D-IBR-K3902O-CA,  Rating 
EC2,  State  Water  and  Federal  Central 
Valley  Projects.  Coordinated  Operation 
Agreement.  Approval,  CA.  Summary: 
EPA  strtMigly  supports  the  development 
of  an  Agreement.  However,  EPA  notes 
environmental  concerns  with  the  DEIS: 
(1)  A  lack  of  commitment  to  meet 
current  water  standards  (Suisun  Marsh 
standards),  and  (2)  the  need  to  outline  a 
procedure  by  which  future  water  quality 
standards  will  be  reviewed  ior 
consistency  with  Congressional 
directives. 

Final  EISs 

ERP  No.  F-AFS-I65132-WY,  Bighorn 
Nat'l  Forest,  Land  and  Resource  Mgmt 
Plan.  WY.  Summary:  EPA's  review 
identified  several  remaining  concerns 
relating  to,  among  others,  site-specific 
impact  asessment  plans,  monitoring, 
coordination  during  Plan 
implementation,  and  water  quality 
standards  consistency.  The  FEIS  did, 
however,  include  several  substantive 
revisions  which  addressed  some  of 
EPA's  concerns  and  recommendations 
regarding  water  resources;  watershed; 
riparian  areas  and  wetlands; 
management  of  mineral  development 
and  vegetation;  and  monitoring. 

ERP  Na  F-AFS-L65091-00.  Caribou 
Nat'l  Forest.  Cache  Nat'l  Forest  and 
Curlaw  Nat'l  Grassland,  Land  and 
Resource  Mgmt  Plan,  ID.  WY.  and  UT. 
Summary:  EPA  made  no  formal 
comments.  EPA  found  the  project  to  be 
satisfactory  as  proposed. 

ERP  No.  FS-BLM-A01054-00,  Federal 
Coal  Mgmt.  Program,  Continuation  or 
Implementation  of  a  New  Program. 
Summary:  EPA  found  that  most 
recommendations  have  been  accepted. 
EPA  continues  to  recommend  that  BLM 
advise  coal  mine  operators  that 
injection  of  wastes  into  abandoned  mine 
workings  may  be  subject  to  the 
permitting  requirements  of  the 
Underground  Injection  Control 
regulations  (40  CFR  144). 

ERP  No.  F-BLM-K65063-NV. 
Esmeralda — Southern  Nye  Planning 
Area.  Resource  Mgmt.  Plan,  Wilderness 
Designation,  NV.  Summary:  EPA's 
review  of  the  FEIS  indicated  that  more 
information  should  have  been  provided 
on  protective  measures  for  riparian  and 
other  sensitive  biological  areas,  location 
of  water  resources,  and  baseline  air 
quality. 

ERP  No.  F-BLM-L70002-OR.  Two 
Rivers  Planning  Area,  Resource  Mgmt. 
Plan,  John  Day  and  Deschutes  Rivers. 
OR.  Summary:  EPA  made  no  formal 
comments.  EPA  reviewed  the  FEIS  and 
found  it  to  be  adequate. 

ERP  No.  F-CDB-F89023-MI.  Cobo 


Hall  Convention  Center,  Renovation  and 
Expansion,  UDAG/CDBG,  MI. 
Summary:  EPA's  comments  concerning 
noise,  water  quality,  and  solid  waste 
impacts  of  the  project  were  adequately 
addressed  in  the  FEIS.  The  FEIS 
indicated  that  further  coordination  with 
EPA  will  occur  in  order  to  resolve 
remaining  air  quality  concerns. 

ERP  No.  F-FHW-F40238-OH,  Cross 
County  Highway/OH-126  Completion. 
Colerain  Ave./US-27  to  Galbraith  Rd./ 
US-42.  Right-of-Way  Acquisition  and 
404  Permit  OH.  Summary:  EPA 
expressed  objection  due  to  the  lack  of  a 
commitment  to  specific  noise  mitigation 
measures.  Since  noise  mitigation  will  be 
finalized  during  the  later  design  phase, 
EPA  requested  fliat  the  Record  of 
Decision  include  a  statement  requiring 
the  Ohio  Department  of  Transportation 
to  coordinate  the  noise  analysis  and 
planned  mitigation  measures  with  EPA. 

ERP  No.  F-FHW-L40144-OR,  Kuebler 
Blvd. — Cordon  Rd.  Improvements,  S. 
Commercial  St  to  N.  Santiam  Highway. 
404  Permit  OR.  Summary:  EPA  made  no 
formal  comments.  EPA's  review  found 
no  objections  to  the  proposed  project 

Amended  Notices 

The  following  reviews  were 
completed  during  the  week  of  November 
4  through  8. 1965  and  should  have 
appeared  in  the  FR  Notice  published  on 
November  22, 1985. 

ERP  No.  F-COE-L34009-OR,  Rating 
EC2,  West  Hayden  Island  Marine 
Industrial  Park  Development,  Sect.  10 
and  404  Permits,  OR.  Summary:  EPA 
believes  the  FEIS  should  provide  a  more 
thorough  analysis  of  need  and 
alternatives.  EPA  was  concerned  that 
there  was  no  detailed  plan  to  mitigate 
the  loss  of  wetland  and  riparian  habitat 

ERP  No.  F-COE-E30030-FL,  Pinellas 
Beach  Erosion  Control  Project  FL 
Summary:  EPA  continues  to  have  some 
generic  concerns  with  the  use  of 
localized  beach  nourishment  in  dealing 
with  generalized  shoreline  recession. 
The  initial  reservations  which  EPA 
raised  to  the  proposal  noted  in  the  DEIS 
have  been  adequately  addresed  in  the 
FEIS. 

ERP  No.  F-SFW-j64003-J^fr,  Charies 
M.  Russell  Nat'l  Wildlife  Refuge  Mgmt. 
MT.  Summary:  EPA  has  no  objections  to 
the  Final  EIS. 

Dated  November  25. 1985. 
David  G.  Davis, 

Acting  Director,  Office  of  Federal  Activities. 
FR  Doc.  85-28481,  Filed  11-27-85: 8:45  am] 
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IER-FRL-2932-1) 

Environmental  ImfMct  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  filed  November  18, 1985 
through  November  22. 1985  putsuant  to 
40  CFR  1506.9. 

EIS  No.  850508.  Draft.  FHW.  TN.  TN 
Connector  Route  Construction.  TN-6/ 
US  31  to  1-65.  Maury  and  Williamson 
Cos..  Due:  January  13. 1986.  Contact: 
Thomas  Ptak  (615)  251-5394. 

EIS  No.  850509.  Draft.  SFW.  NJ.  Great 
Swamp  National  Wildlife  Refuge 
Comprehensive  Management  Plan. 
Morris  County.  Due:  January  31. 1986. 
Contact:  Curtis  Laffin  (617)  965-5100. 

EIS  No.  850510.  Draff.  CDB.  CA.  San 
Bernardino  Enterprise  Zone 
Application.  Designation  and  CDBG. 
Due:  January  13, 1986.  Contact: 
Valerie  Ross  (714)  383-5057. 

EIS  No.  850511.  Draft.  FHW,  FL. 
Business  US  41  Bridge-Edison  Bridge 
Replacement  and  Approach  Roads 
Upgrading.  Lee  County,  Due:  January 
14, 1986.  Contact:  R.  V.  Robertson 
(904)  681-7231. 

EIS  No.  850512,  Draft,  AFS.  CA, 
Stanislaus  National  Forest,  Land  and 
Resource  Management  Plan.  Due: 
March  10. 1986.  Contact:  Blaine 
Cornell  (209)  532-3671. 

EIS  No.  850513.  Draft.  AFS,  CA.  Sequoia 
National  Forest,  Land  and  Resource 
Management  Plan.  Tulare.  Kern  and 
Fresno  Cos..  Due:  March  28. 1986, 
Contact:  James  Crates  (209)  784-1500. 

EIS  No.  850514.  Draft.  BLM.  CO.  James 
Creek  Coal  Preference  Right  Lease 
Application.  Development  and 
Leasing,  Rio  Blanco  County,  Due: 
February  24, 1986,  Contact:  Greg 
Goodenow  (303)  824-8261. 

EIS  No.  850515.  Final,  FHW.  VA.  VA- 
164/We8tem  Freeway  Construction, 
1-664  Interchange  to  Norfolk  and 
Western  Railway,  Due:  December  30, 
1985.  Contact:  James  Tumlin  (804)  771- 
2371. 

EIS  No.  850516,  Final,  COE,  FL.  Upper 
St.  Johns  River  Basin  Flood  Control. 
Water  Supply  and  Enhancement  Plan. 
Due:  December  30. 1985,  Contact: 
Gerald  Atmar  (904)  791-2615. 

EIS  No.  850517.  Final.  OSM.  WY.  Red 
Rim  Area.  Petition  Evaluation, 
Designation  or  Nondesignation  of 
Land  Unsuitable  for  Surface  Coal 
Mining,  Fremont,  Sweetwater.  Carbon 
Cos..  Due:  December  30. 1985,  Contact: 
Allen  Klein  (303)  844-2451. 

EIS  No.  850518,  Final,  DOE,  CO. 
Durango/Vanadium  Inactive 


Uranium/Vanadium  Mill  Tailing  Site. 
Remedial  Actions  and  Cleanup  of 
Radioactively  Contaminated  Material, 
La  Plata  County,  Due:  December  30. 
1985,  Contact:  John  Themelis  (505) 
844-3941. 

Dated:  November  25. 1985. 
David  G.  Davis. 

Acting  Director.  Office  of  Federal  Activities. 
(FR  Doc  65-284S2  Filed  11-27-65;  8:45  am] 

aiUJMQ  COOC  UM-90-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Noveml>er  21, 1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511. 

Copies  of  the  submission  are 
available  from  Jerry  Cowden,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  David  Reed.  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington,  DC  20503,  (202)  395- 
7231. 

OMB  Number  3060-0187 

Title:  Section  73.3594,  Local  Public 

Notice  of  Designation  for  Hearing 
Action:  Extension 
Respondents:  Applicants  for 

authorization  to  operate  a  broadcast 

station 
Estimated  Annual  Burden:  1.295 

Responses:  5,180  Hours 
Federal  Communications  Commission. 
William  |.  Tricarico. 
Secretary. 
[FR  Doc.  85-28403  Filed  11-27-85;  8:45  amj 
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Jose  J.  Martinez  &  Assoc^  et  al.; 
Hearing  Designation  order 

In  re  Applications  of: 

Jose  J.  Martinei  A  Ana  Al-    MM  Docket  No.  85- 

garin  d/b/a/  Jose  ).  Mar-        352:  File  No.  BP- 

(inez       &       Associates.        B40914AA. 

Ceiba.  Puerto  Rico. 
Req:  890  kHz.  0.25  kW,  U:     File  No.  BP- 

Continenlal  Broadcasting       84T219AB. 

Corporation.  WVOZ.  San 

)uaa    Puerto   Rico:   Has: 

870  kHz.  5  kW.  DA-1.  U: 

Req:    870    kHz.    10    kW. 

DA-1.  U. 


For  Construction  Permit. 
Adopted:  November  12, 1985. 
Released:  November  22. 1985. 
By  the  Chief.  Audio  Services  Division. 

1.  The  Commission,  by  the  Chief. 
Audio  Services  Division,  acting  pursuant 
to  delegated  authority,  has  under 
consideration  the  above-captioned 
applications  for  a  new  AM  broadcast 
-station  and  for  changes  in  the  facilities 
of  an  existing  AM  station. 

2.  The  Commission  has  not  yet 
received  Federal  Aviation 
Administration  clearance  for  the 
antenna  towers  proposed  by 
Continental  Broadcasting  Corporation. 
Accordingly  an  appropriate  issue  will  be 
specifiied. 

3.  Except  as  indicated  by  the  issues 
specified  beloW  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.'  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding.  As  the  proposals  are  for 
different  communities,  we  will  specify 
issues  to  determine  pursuant  to  section 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  which  proposal 
would  better  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service. 
We  will  also  specify  a  contingent 
comparative  issue,  should  such  an 
evaluation  of  the  proposals  prove 
warranted. 

4.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  if  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occur  as  a  result  of 
the  heights  and  locations  of  the  anterma 
towers  proposed  by  Continental 
Broadcasting  Corporation. 

2.  To  determine:  (a)  The  areas  and 
populations  which  would  gain  or  lose 
primary  aural  service  from  the  proposal 
of  Continental  Broadcasting  Corporation 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations, 
(b)  the  areas  and  populations  which 
would  receive  primary  aural  service 
from  the  remaining  proposal  and  the 


'The  facilities  speciHed  herein  are  subject  to 
modification,  suspension  or  termination  without 
right  of  hearing,  if  found  by  the  Commission  to  be 
nece88ar>'  in  order  to  conform  to  the  Final  Acts  of 
the  rm  Administrative  Conference  on  Medium 
Frequency  Broadcasting  in  Region  2.  Rio  de  Janerio 
1981.  and  to  bilateral  and  other  multilateral 
agreements  between  the  United  States  and  other 
countries. 
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availability  of  other  primary  service  to 
such  areas  and  populations,  and  (c)  in 
light  thereof  and  pursuant  to  section 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  which  of  the 
proposals  would  better  provide  a  fair, 
efficient  and  equitable  distribution  of 
radio  service. 

3.  To  determine,  in  the  event  that  a 
choice  between  the  applicants  should 
not  be  based  solely  on  considerations 
relating  to  section  307(b),  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

4.  To  determine  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications,  if  any.  should  be  granted. 

5.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  to  these  proceedings. 

6.  It  is  further  ordered,  that  in  addition 
to  the  copy  served  on  the  Chief.  Hearing 
Branch,  a  copy  of  each  amendment  filed 
in  this  proceeding  subsequent  to  the 
date  of  adoption  of  this  Order  shall  be 
served  on  the  Chief,  Data  Management 
Staff,  Audio  Services  Division,  Mass 
Media  Bureau,  Room  350. 1919  M  Street, 
NW.,  Washington,  DC  20554. 

7.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard  and  pursuant  to  §  1.221(c)  of  the 
Commission's  Rules,  the  parties  shall 
within  20  days  of  the  mailing  of  this 
Order,  in  person  or  by  attorney,  file  with 
the  Commission,  in  triplicate,  written 
appearances  stating  an  intention  to 
appear  on  the  date  fixed  for  hearing  and 
to  present  evidence  on  the  issues 
specified  in  this  Order. 

8.  It  is  further  ordered,  that  pursuant 
to  section  311(a)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  the 
applicants  shall  give  notice  of  the 
hearing  as  prescribed  in  the  rules,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  rules. 

Federal  Communications  Commission. 
W.  fan  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  85-28400  Filed  11-27-85:  8:45  am] 
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Patton-Brown  Broadcast  Group  et  al.; 
Hearing  Designation  Order 


In  re  Applications  of: 


Pliil  W.  Pallon  and  Wallace 
S.  Brown  d/b/a/  Patton- 
Brown  Broadcast  Croup, 
fasper,  Tennessee;  Req: 
820  kHz.  1  kW.  D. 


MM  Docket  No. 
85-351:  File  No. 
BP-841129AA. 


BAZ  Broadcasting,  Inc 
WDEa  Allardt  Tennes- 
see: Has:  ISOO  kHz.  1  kW. 
(0.5  kW-CH).  O:  Req:  820 
kHz.  0.5  kW.  D. 


Nickajack  Broadcasting 
Company.  Inc..  Jasper. 
Tennessee:  Req:  820  kHz, 
1  kW.  D. 


File  No. 
BP-860301AA. 


File  No. 
BP-B50328AG. 


Adopted:  November  12, 1985. 
Keleaaed:  November  22, 1985. 
By  the  Chief,  Audio  Services  Division. 

1.  The  Commission  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  of  Phil 
W.  Patton  and  Wallace  S.  Brown  d/b/a 
Patton-Brown  Broadcast  Group  (Patton- 
Brown),  Baz  Broadcasting,  Inc.  (Baz)  and 
Nickajack  Broadcasting  Company.  Inc. 
(Nickajack).  Also  before  us  is  an 
informal  objection  to  the  Nickajack 
proposal  filed  by  Patton-Brown. 

2.  The  Commission  has  not  yet 
received  Federal  Aviation 
Administration  clearance  for  the 
antenna  constructions  proposed  by 
Nickajack  and  by  Patton-Brown. 
Additionally,  Baz's  application 
indicated  a  correction  of  the  coordinates 
of  its  existing  antenna  system,  yet  there 
is  no  evidence  of  Federal  Aviation 
Administration  notification  of  this 
change.  Accordingly,  an  appropriate 
issue  will  be  specified. 

3.  Baz  has  requested  a  waiver  of 

§  73.1125  of  the  Commission's  Rules, 
which  governs  the  location  of  the 
licensee's  main  studio.  Baz,  however, 
proposes  to  locate  its  studio  at  the 
transmitter  site,  and  thus  fulfills  the 
requirements  of  §  73.1125(2). 
Accordingly,  the  request  for  a  waiver  by 
Baz  is  unnecessary. 

4.  Patton-Brown  has  requested  that 
Nickajack's  application  be  returned  as 
unacceptable  for  filing  for  failure  to 
comply  with  the  public  notice 
requirements  of  §  73.3580  of  the 
Commission's  Ruels.  Patton-Brown 
states  that  Nickajack's  public  notice 
lacks  some  of  the  information  that 

fi  73.3580(f)  requires  be  listed,  such  as 
studio  location,  names  of  the  officers  of 
the  applicant  corporation,  and  an 
address  where  the  application  is 
available  for  public  inspection.  While 
these  allegations  are  correct,  we  believe 
that  the  republication  of  a  corrected 
notice  is  the  proper  remedy,  with  notice 
given  the  presiding  Administrative  Law 
Judge  within  thirty  days  of  the  release  of 
this  Order. 

5.  Section  73.1125  of  the  Commission's 
Rules  requires  that  the  studio  location 
be  in  the  principal  community  of  license 
or  at  the  station  transmitter  site. 
Nickajack  stated  on  its  application  form 
that  its  studio  location  has  not  yet  been 


determined,  but  did  not  commit  itself  to 
a  location  meeting  these  requirements. 
The  applicant  must  clarify  this  point  by 
filing  an  amendment  with  the  presiding 
Administrative  Law  Judge  within  thirty 
days  of  the  release  of  this  Order. 

6.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  a  hearing  in  a 
consolidated  proceeding.  As  the 
proposals  are  for  different  communities, 
we  will  specify  an  issue  to  determine 
pursuant  to  section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  which  of  the  proposals  would 
best  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service. 
We  will  also  specify  a  contingent 
comparative  issue,  should  such  an 
evaluation  of  the  proposals  prove 
warranted. 

7.  Accordingly,  it  is  ordered,  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 

^the  following  issues: 

(1)  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occiir  as  a  result  of 
the  heights  and  locations  of  the  anteima 
towers  proposed  by  Phil  W.  Patton  and 
Wallace  S.  Brown  d/b/a  Patton-Brown 
Broadcast  Group.  Baz  Broadcasting.  Inc.. 
and  Nickajack  Broadcasting  Company, 
Inc. 

(2)  To  determine  (a)  the  areas  and 
populations  which  would  gain  or  lose 
primary  aural  service  from  the  proposal 
of  Baz  Broadcasting,  Inc.,  and  the 
availability  of  other  primary  service  to 
such  areas  and  populations;  (b)  the 
areas  and  populations  which  would 
receive  primary  aural  service  from  the 
other  proposals  and  the  availability  of 
other  primary  service  to  such  areas  and 
populations,  and  (c)  in  light  thereof,  and 
pursuant  to  section  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  which  of  the  proposals  would 
best  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service. 

(3)  To  determine  in  the  event  it  is 
concluded  that  a  choice  among  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  best  serve  the  public 
interest. 

(4)  To  determine  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 
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a  It  is  further  ordered.  Ibat  the 
Federal  Aviation  Administratioa  is 
made  a  party  to  these  proceedings. 

9.  It  is  further  ordered,  that  the 
informal  objection  filed  by  Phil  W. 
Patton  and  Wallace  S.  Brown  d/b.a. 
Patton-Brown  Broadcast  Group  is 
denied. 

10.  It  is  &utfaer  ordered,  that 
Nickaiack  Broadcasting  Company,  Inc. 
comply  with  all  public  notice 
requirements  of  section  73.3560  of  the 
Commission's  Rules  and  certify  as  to 
that  fact  with  the  presiding 
Administrative  Law  Judge  within  thirty 
(30)  days  of  the  release  of  this  Order. 

11.  It  is  fruther  ordered,  That 
Nickajack  Broadcasting  Company,  Inc. 
must  submit  an  amendnient  to  the 
presiding  Administrative  Law  Judge  " 
within  thirty  (30)  days  of  the  release  of 
this  Order  certifying  compliance  with 
section  73.1125  of  the  Commission's 
Rules. 

12.  It  is  further  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Branch,  a  copy  of  each 
amendment  filed  in  this  proceeding 
subsequent  to  the  date  of  adoption  of 
this  Order  shall  be  served  on  the  Chief, 
Data,  Management  Staff,  Audio  Services 
Division,  Mass  Media  Bureau,  Room  350, 
1919  M  Street.  NW..  Washmgton.  DC 
20554. 

13.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportimity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  S  1.221(c)  of  the 
Commission's  Ruels.  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issue  specified  in  this  Order. 

14.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  i  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§73.3594{gJ  of  the  rules. 

Federal  Communtcatioos  Commission. 
W.  |an  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

|FR  Doc  85:  28401  Filed  11-27-45-,  8c4&  am] 
BiujNG  cooe  tm-01-m 


SHver  Spring  Asaodates  ct  aM  Hearing 
[)eslgnaflion  Order 

In  re  Appiicationi  of:  - '    * 


Silver    Spring    Asaociatos.  MM  Docket  No.  86- 
CotMng.      Ortgon:      Rutf       353:  FiW  No.  BP- 
1570  kHz.  5kW.  DA-D.  84fl723Aa 

Thomas  F.  Muller.  KeUo.  File  No.  BP- 
Washington:  Re<):  1570  84«723AF. 
kHx.  S  kW.  DA-D. 


For  Construction  Permit. 
Adopted:  November  12, 1985. 
Released:  November  22, 1985. 
By  the  Chief,  Audio  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Audio  Services  Division,  acting  pursuant 
to  delegated  authority,  has  under 
consideration  the  mutually  exclusive 
applications  of  Silver  Spring  Associates 
(Silver  Spring)  and  Thomas  F.  Muller 
(Muller)  for  construction  permits  for 
new  AM  broadcast  stations. 

2.  Since  the  proposals  of  Silver  Spring 
and  Muller  constitute  major 
environmental  actions  as  defined  by 

S  1.1305  of  the  Commission's  Rules,  they 
are  required  to  submit  the 
environmental  information  described  in 
S  1.1311.  The  environmental  narrative 
statements  submitted  by  these 
applicants  were  prepared  by  the  same 
engineering  consultant  and  are 
essentially  identical  in  nature.  A 
question  arises  under  these 
circumstances  as  to  whether  the 
statements  reflect  individual  conditions 
or  are  instead  "boilerplate" 
submissions.  In  preparing  their 
responses  to  the  issue  which  we  are 
specifying  here,  it  is  our  expectation  that 
the  parties  will  address  this  concern  as 
well  as  the  specific  deficiencies  in  the 
statements,  namely  failure  to  provide  (1) 
a  description  of  the  site  and  surrounding 
area,  (2)  a  discussion  of  considerations 
leading  to  selection  of  the  site,  and  (3)  a 
statement  that  the  site  selection  is  not  a 
cause  for  local  controversy. 

3.  Accordingly,  Silver  Spring  and 
Muller  will  be  required  to  file  within  30 
days  of  the  release  of  this  Order  their 
amended  environmental  narrative 
statements  with  the' presiding 
Administrative  Law  Judge.  In  addition,  a 
copy  shall  be  filed  with  the  Chief.  Audio 
Services  Division,  who  will  then  proceed 
regarding  this  matter  in  accordance  with 
the  provisions  of  S  1.1313(b]. 
Accordingly,  S  1.1317  of  the  Rules  is 
waived  to  the  extent  that  the 
comparative  phase  of  the  case  will  be 
allowed  to  b^in  before  the 
enviroomental  phase  is  completed.  See 
Golden  State  Broadcasting  Corp..  71 
FCC  2d  229  (1979),  recon.  denied  sub 
nom.  Old  Pueblo  Broadcasting  Corp.,  83 
FCC  2d  337  (1980). 

4.  Since  no  determination  has  been 
received  &t>m  the  Federal  Aviation 
Administration  as  to  whether  the 
antennas  proposed  by  Silver  Spring  and 
Muller  would  constitute  a  hazard  to  air 


navigation,  an  issue  with  respect  thereto 
will  be  included  and  the  VaIk.  made  a 
party  to  the  proceeding. 

5.  The  engineering  portions  of  both  the 
Silver  Spring  and  Muller  applications 
must  be  amended  to  correct  the 
following  deficiencies:  (1)  no  site  photos 
were  included  and  (2)  the  proposed 
standard  radiation  patterns  do  not  meet 
the  requirements  of  S  73.150  of  the  Rules. 
The  specified  theoretical  RMS  of  the 
proposed  standard  radiation  patterns 
results  in  less  than  a  1  ohm  loss 
resistance  jtet  tower.  These 
amendments  must  be  filed  writh  the 
presiding  Administrative  Law  Judge 
within  thirty  (30)  days  of  the  release  of 
this  Order. 

6.  Except  as  indicated  by  the  issues 
specified  below,  all  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  for  different  communities,  we  will 
specify  an  issue  to  determine  pursuant 
to  section  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  which 
proposal  would  better  provide  a  fair, 
efficient  and  equitable  distribution  of 
radio  service.  We  will  also  specify  a 
contingent  comparative  issue,  should 
such  an  evaluation  of  the  proposals 
prove  warranted. 

7.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

(1)  If  a  final  environmental  impact 
statement  is  issued  with  re^}ect  to  the 
af^lications  of  Silver  Spring  Associates 
and  Thomas  F.  Muller,  which  concludes 
that  the  proposed  facilities  are  likely  to 
have  an  adverse  effect  on  the  quality  of 
the  environment,  to  determine: 

(a)  Whether  the  proposals  are 
consistent  with  the  National 
Environmental  Policy  Act.  as 
implemented  by  §5 11301-1319  of  the 
Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicants  are  qjalified  to  construct  and 
operate  as  proposed. 

(2)  To  determine  whethere  there  is  a 
reasonable  possibility  that  the  tower 
heights  and  locations  proposed  by  Silver 
Spring  Associates  and  Thomas  F.  Muller 
would  constitute  hazards  to  afr 
navigation. 

(3)  To  determine:  (a)  The  areas  and 
populations  which  would  receive 
primary  aural  service  from  the  proposals 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations, 
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and  (b)  in  light  thereof  and  pursuant  to 
section  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  which 
proposal  would  better  provide  a  fair, 
efficient  and  equitable  distribution  of 
radio  service. 

(4)  To  determine,  in  the  event  it  is 
concluded  that  a  choice  between  the 
applicants  should  not  be  based  solely  on 
considerations  relating  to  section  307(b), 
which  of  the  proposals  would,  on  a 
comparative  basis,  better  serve  the 
public  interest. 

(5)  To  determine  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

(8)  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  to  this  proceeding. 

9.  It  is  further  ordered,  that  §  1.1317  of 
the  Commission's  rules  is  waived  to  the 
extent  indicated  herein.  Within  30  days 
of  the  release  of  this  Order,  Silver 
Spring  Associates  and  Thomas  F.  MuUer 
shall  submit  the  amended  environmental 
narrative  statements  required  by  Section 
1.1311  of  the  Rules  to  the  presiding 
Administrative  Law  Judge,  with  a  copy 
to  the  Chief,  Audio  Services  Division. 

10.  It  is  further  ordered,  that  Silver 
Spring  Associates  and  Thomas  F.  Muller 
file  amendments  to  correct  the 
engineering  deHciencies  in  their 
proposals  with  the  presiding 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

11.  It  is  further  ordered,  that  in 
addition  to  the  copy  served  on  the  Chief, 
Hearing  Branch,  a  copy  of  each  ' 
amendment  filed  in  this  proceeding  shall 
be  served  on  the  Chief,  Data 
Management  Staff,  Audio  Services 
Division,  Mass  Media  Bureau,  Room  350, 
1919  M  Street  NW.,  Washington.  DC. 

12.  It  is  further  ordered,  that  to  avail 
themselves  of  an  opportunity  to  be 
heard,  the  applicants  shall,  pursuant  to 
§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  eHdence  on  the  issues 
specified  in  this  Order. 

13.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 


Federal  Communications  Commission. 

W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Divisiop, 
Mass  Media  Bureau. 

|FR  Doc.  85-28402  Filed  11-27-85:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  510. 
License  Number  1936-R 
Name:  Bremen  International,  Inc. 
Address:  One  World  Trade  Ctr..  #1211, 

New  York,  NY  10004 
Date  Revoked:  November  6, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number  2870 
Name:  Rapid  Movements.  Ltd. 
Address:  1180  Pratt  Blvd..  Elk  Grove 

Village,  IL  . 
Date  Revoked:  November  12, 1985 
Reason:  Surrendered  license  voluntarily 
License  Number  2150 
Name:  T.J.  Colbeck  &  Co.  (New  York), 

Inc. 
Address:  42  Broadway,  #1932.  New 

York,  NY  10004 
Date  Revoked:  November  12, 1985 
Reason:  Surrendered  license  voluntarily 
License  Number  2412 
Name:  National  Cargo  Services,  Inc. 
Address:  7323  N.W.  56th  Street,  Miami, 

FL  33166 
Date  Revoked:  November  14, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

Robert  G.  Drew, 

Director,  Bureau  of  Tariffs. 

[PR  Doc.  85-28421  Filed  11-27-85;  8:45  am] 
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Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 


agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  15  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-010823-002 
Title:  Canadian  Transport  Company/ 
CA1.B.  n.v.  Joint  Container  Service 
Agreement 
Parties:  Canadian  Transport  Company 

C.M.B.  n.v. 
Synopsis:  The  proposed  amendment 
would  modify  the  agreement  to  permit 
the  parties  to  consult  and  agree,  upon 
minimum  per  container  revenue  levels 
below  which  C.M.B.  may  not  set 
Container  Service  rates.  It  would 
provide  that  the  C.M.B.  bill  of  lading 
shall  specify,  beneath  C.MJ3.'8  name, 
"A  Joint  Service  With  Canadian 
Transport  Company." 
By  Order  of  the  Federal  Maritime 
Commission.  . 

Dated:  November  25, 1985. 
Bruce  A.  Dombrowski. 
Acting  Secretory. 

[FR  Doc.  28465  Filed  11-27-85:  8:45  am] 
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Agreeinent(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date' of 
the  Federal  Re^ster  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  comunicating  with  the 
Commission  regarding  a  pending 
agreemejnt. 

Agreement  No.:  224-010854 
Title:  Portland  Terminal  Agreement 
Parties:  Evergreen  Marine  Corporation 

(Taiwan)  Ltd.  The  Port  of  Portland 

(Port) 
Synopsis:  This  agreement  provides 

Evergreen  with  the  use  of  six  acres  of 

the  Terminal  No.  6  container  facility 

for  a  term  to  expire  on  March  31, 1987. 
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The  agracneat  witt  beoMne  effective 
on  tbe  fmt  day  of  the  montli  f6Ho¥ring 
the  date  tlie  Commission  desi^oates 
as  ikt  effective  date.  Tbe  Port  wotdd 
perform  aU  vessel  and  stevedoring 
senrjces  lor  which  Evergreen  will  pay 
the  Port  rates  aaod  charges  accordbig 
to  tbe  Port'»  Terminal  Tariff  6.  The 
Port  will  shate  wharfage  and  dock^e 
revenue  with  Evergreen  when  certain 
revenue  plateaus  are  reached. 
Evergreen  agrees  to  utilize  the  Port  as 
its  pubUshed,  rcgtdariy  schednled. 
direct  port  of  call  for  at  least  75 
percent  of  its  Pacific  Northwest 
sailings  of  its  Far  East  liner  sevice. 

By  Order  of  the  Pedferal  Maritiine 
Commission. 

Date*  November  25. 1985. 

Bnics  A.  IKMnbrowski 

Acting  Secretary. 

|FR  Doc.  85-28466  Filed  11-27-85:  8:45  am  J 
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FEDERAL  RESERVE  SYSTEM 

First  FicMity  Bancorporatton; 
Fonnation  9t,  Acquiiniuii  by;  or 
Merger  of  Bank  Holding  Companiea 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holc&i^ 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.a  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofGces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  bank  indicated  for  that 
application  or  to  the  offices  of  the  board 
of  Governors^  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  Deu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
December  20. 1985. 

A.  Federal  Reserve  Rank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York  10045: 

1.  First  Fidelity  Bancorperation. 
Newark.  New  Jersey:  to  acquire  100 
percent  of  the  voting  shares  of  The 


Morris  County  Savings  Bank. 
Morrristown.  New  Jersey. 

Board  of  Covemors  of  tbe  Federal  Reserve 
System.  November  22, 1965. 
James  McAfa*^ 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-28338  FUed  11-27-85 
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Melkm  Baok  Corpv  AccMsMoa  o4 
Company  Engaged  in  Permissible 
Nonbanking  Activtties 

The  organization  fisted  in  this  notice 
has  applied  under  9  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaHon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
RegB^ation  Y  as  etoeely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  sudr  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  die  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  18, 
1985. 

A.  Federal  Reserve  Bank  of  Clevriand 
(Lee  S.  Adams,  Vice  President),  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Me  Hon  Bank  Corporation. 
Pittsburgh  Pennsylvania;  to  acquire 
AVCO  Financial  Services  of  the  United 


States.  Inc.  Newport  Beach.  California, 
and  acquire  substaatialty  all  of  tbe 
assets  of  AVCO  which  engages  in 
making,  acqiiiring  and  servicirtg  loans 
and  other  extensions  of  credit  for  its 
account  or  for  the  account  of  others, 
pursuant  to  §  22S.25(b](l)  of  the  Board's 
Regulation  Y.  The  types  of  loans  or ' 
extensions  of  credit  made  by  AVCO  are 
predominately  financing  of  site-built 
homes  and  mobile  homes.  AVCO  also 
finances  the  purchase  of  recreational 
vehicles  and  boats. 

Board  of  Govecnora  of  the  Federal  Reserve 
System.  November  22. 1985. 
James  McAfee 

Associate  Secretary  of  the  Board 
|FR  Doc.  85-28339 Filed  11-27-86:  a45  am) 
BILLMO  COOE  tm-9t^ 


NottMm  Kentucky  Trusl  Corpi,  tac^  «l 
al.;  Applcatlone  To  Engage  de  Mowo  in 
Permissible  Nonbanking  ActtvWcs 

The  companies  listed  in  this  notice 
have  fiied  an  application  under 
§  225.23(aKl)  of  the  Board's  Regolation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cM8})  and  5  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consinranaHon  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
dutweigth  possible  adverse  effects,  sach 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  wodM 
not  suffice  in  liea  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispote,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  olherwise  noted,  comraentft 
regarding  the  appUcatioii»  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Boeurd  of  Governors 
not  later  than  December  16. 1965. 

A.  Federal  Reserve  Bank  of  QaifiAaad 
(Lee  S.  Adams.  Vice  PrendeDl)  1455  East 
Sixth  Street  Cleveland.  Obio  44101: 

1.  Northern  Kentucky  Trust  Corp^ 
Inc.,  Alexandria,  Kentucky:  to  engege  de 
novo  through  its  subsidiary,  Northern 
Kentucky  Financial  Corporation. 
Florence,  Kentucky,  in  making,  acquiring 
and  servicing  loans  or  other  extensions 
of  credit  of  a  type  permissible  for  a 
consumer  finance  company  licensed 
under  section  288  of  the  Kentucky 
Revised  Statutes  and  as  permitted  by 
§  225.25{bKl)(i)  of  Regulation  Y.  Loans 
will  be  made,  serviced  and  collected 
from  a  single  office  in  Florence, 
Kentucky,  to  residents  of  Boone  County, 
Kenton  County  and  Campbell  County. 
Kentucky,  and  to  residents  of  all 
contiguous  counties  in  Kentucky, 
Indiana  and  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  GeoTf^a 
30303: 

1.  First  Amerfcon  Corporation  of 
Nashville,  NashvAle,  Tennessee;  to 
engage  de  novo  through  its  subsidiary. 
First  American  Trust  Company,  N.A.. 
Nashville,  Tennessee,  in  establishing  a 
new  national  trust  company,  pursuant  to 
§  225.25(b)(3)  of  Regulation  Y.  This 
activity  would  be  conducted  in  the  State 
of  Tennessee. 

2.  Fijrst  Comaterce  Corporation,  New 
Orleans.  Louisiana;  to  engage  de  novo 
through  its  subsidiary,  First  Commerce 
Mortgage  Corporation,  New  Orleans, 
Louisiana,  in  the  origination,  sale,  and 
serviciog  of  mortgage  loans,  porsuanf  to 
§  225.25ib)(l]  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
State  of  Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  Preskient)  230 
South  LaSalle  Street  Chicago,  Illinois 
6069a 

1.  Bonks  of  Iowa,  Inc.,  E)es  Moines, 
Iowa;  to  engage  de  novo  in  the  activity 
of  acquiring  loans  from  banking 
subsidiaries  of  applicant;  purchasing 
participations  in  loans  made  by  the 
banking  subsidiaries  for  the  sole 
purposes  of  providing  liquidity  to  the 
subsidiaries  and  facilitating  the  needs  erf 
the  subsidiaries'  customers;  servicing 
loans  for  the  subsidiaries;  and  making 
additional  extensions  of  credit  related  to 
loans  acquired  from  subsidiaries  and 
participations  purchased  from 
subsidiaries,  pursuant  to  S  225.25{bKl) 


of  Regulation  Y.  This  activity  would  be 
conducted  in  the  State  of  Iowa. 

2.  Community  Bank,  Inc..  Middleton, 
Wisconsin:  to  engage  de  novo  through 
its  subsidiary,  CBI  Trust  and  Financial 
Services,  Inc.,  Madison.  Wisconsin,  in 
performing  basis  trust  services, 
including  the  settlement  of  estates,  the 
administration  of  trusts  and 
guardianships,  anA  the  performance  of 
agencies,  pursuant  to  §  225.25(b)(3)  of 
Relation  Y.  Comments  on  this 
application  roust  be  received  iK>t  iater 
than  December  17, 1985. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Siloam  Springs  Bancshares,  Inc., 
Bentonville,  Arkansas;  to  engage  de 
novo  in  placing  mortgage  loans  with 
institutional  lenders  as  a  brokering  and 
charging  an  origination  fee  to  the 
borrower,  pursuant  to  §  225.2S(b)(l)  of 
the  Board's  Regulation  Y.  12  CFR 
225.25(b)(1).  Siloam  Springs  Bancshares, 
Inc.  will  broker  loans  from  its  office  in 
Bentonville,  Arkansas.  Borrowers  will 
be  located  in  the  States  of  Aikansas, 
Missouri,  and  Oklahoma. 

E.  Federal  Reserve  Baidc  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Aveinte, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  engage  de  novo  through 
its  subsidiary,  Norwest  Investment 
Management,  Inc.,  Minneapolis, 
Minnesota,  in  serving  as  the  advisory 
company  for  a  mortgage  or  a  real  estate 
investment  trust,  serving  as  investment 
advisor  (as  defined  in  section  2(a)(20)  of 
the  Investment  Company  Act  of  1940 
("1940  Act").  12  U.S.C.  80a-2(a))  to  an 
investment  company  registered  under 
the  1940  Act,  including  sponsoring, 
organizing,  and  managing  a  closed-end 
investment  company;  providing  portfolio 
investment  advice  to  any  other  person; 
furnishing  general  economic  information 
and  advice,  general  economic  statistical 
forecasting  services  and  industry 
studies,  and  providing  Hnancial  advice 
to  state  and  local  governments,  pursuant 
to  section  225.25(b)(4)  of  Regulation  Y. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Central  Bancshares,  Inc.,  Houston, 
Texas;  to  engage  de  novo  through  its 
subsidiary.  Central  Data  Processing. 
Inc.,  Houston,  Texas,  in  providing  to 
others  data  processing  and  data 
transmission  services,  facilities  and  data 
bases,  pursuant  to  §  225.25(b)(7)  of 
Regulation  Y.  Comments  on  this 
application  must  be  received  not  later 
than  December  17, 1965>.    . 


G.  Federal  Besarve  Bank  ef  Saa 

Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  California  94106: 

1.  Security  Pacific  Corporation.  Loe 
Angeles,  California:  to  engage  de  novo 
through  its  subsidiary.  Security  Pacific 
Management  Consulting  Corporation. 
Los  Angeles.  California,  m  providing 
management  consulting  advice  to 
nona^diated  bank  and  nonbank 
depository  institutions.  irx4iiHing 
commercial  banks,  savings  and  loan 
associations,  mutual  savings  banks, 
credit  unions,  industrial  banks.  M<MTis 
Plan  banks,  cooperative  banks,  and 
industrial  loans  companies,  pursuant  to 
S  225.25(bKll))  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  22, 198&. 
lames  McAiaa, 

Associate  Secretary  of  tiie  Board. 
(FR  Doc  85-28340  Filed  ll-27-«5;  8:45  amj 
BILUNQ  COOe  •»»«)-« 


DEPARTMENT  OF  HEALTH  AND 
HUNIAN  SERVICES 

Food  and  Drug  Administratkm 

[Docket  Na  78P-0148  at  aL] 

AvaMabWty  of  Approved  Variances  for 
Laser  Light  Shows 

Correction 

In  FR  Doc.  85-25673  appearing  on 
page  43795  in  the  issue  of  Tuesday, 
October  29, 1965,  make  the  following 
corrections: 

1.  In  the  first  line  of  the  third  cohmm 
of  the  table.  "EMS"  should  read  'XMS". 

2.  In  the  last  entry  of  the  fourth 
column  of  the  table,  "Aug.  2, 1985" 
should  read  "Aug.  1, 1965". 

3.  In  the  Hrst  line  of  text  in  the  second 
column  appearing  under  the  table,  "(42 
U.S.C.  26f)"  should  read  "(42  U.S.C 
263f)". 


[Docket  No.  85N-0460] 

Revisions  of  Certain  Food  Chemicals 
Codex,  3d  Ed„  Monograptis; 
Opportunity  for  Put)lic  Comntent 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMAMV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex,  3d  Ed.,  monographs 
and  is  soliciting  speufication 
information  on  proposed  new 
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monographs.' For  certain  substances 
used  as  food  ingredients,  revised 
materials,  consisting  of  new 
monographs,  and  additions,  changes, 
and  corrections  in  several  current 
monographs  are  being  prepared  by  the 
National  Academy  of  Science/National 
Research  Council  (NAS/NRC) 
Committee  on  Food  Chemicals  Codex. 
These  revised  materials  will  be 
published  in  the  third  supplement  to  the 
Food  Chemicals  Codex,  3d  Ed. 
DATC:  Comments  by  January  28, 1986 
(The  NAS/NRC  Committee  on  Food 
Chemicals  Codex  advises  that 
comments  that  are  not  received  by  this 
date  cannot  be  considered  for  the  third 
supplement  but  will  be  considered  for 
later  supplements). 
AOONESS:  Written  comments  to  the 
NAS/NRC  Committee  on  Food 
Chemicals  Codex,  National  Academy  of 
Sciences  (NAS-341),  2101  Constitution 
Ave.  NW..  Washington.  DC  204ia 
FON  nmTNEII  mFORMATION  CONTACT: 

Robert  A.  Mathews,  Committee  on  Food 
Chemicals  Codex,  Food  and  Nutrition 
Board.  2101  Constitution  Ave.  NW.. 
Washington.  DC  20418,  202-334-2580; 
OF 

John  W.  Gordon.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration.  200  C 
St  SW.,  Washington,  DC  20204,  202- 
426-5487. 

SUPKEMCNTAflY  INFORMATION:  FDA 
provides  research  contracts  to  the  NAS/ 
NRC  to  support  preparation  of  the  Food 
Chemicals  Codex,  a  compilation  of 
specifications  for  substances  used  as 
food  ingredients.  In  the  Federal  Register 
of  April  9, 1984  (49  FR  13925),  FDA 
announced  that  the  Committee  on  Food 
Chemicals  Codex  (NAS/NRC)  was 
considering  monographs  and  revisions 
for  inclusion  in  the  second  supplement 
to  the  Food  Chemicals  Codex.  3d  Ed. 
(FCC  m).  The  public  was  invited  to 
comment  and  to  make  suggestions  for 
consideration  for  inclusion  in  that 
publication. 

The  agency  now  gives  notice  that  the 
NAS/NRC  Committee  on  Food 
Chemicals  Codex  is  soliciting  comments 
and  information  on  proposed  new 
monographs  and  proposed  changes  to 
certain  current  monographs.  Information 
received  in  response  to  this  notice  will 
be  used  for  developing  these  new 
monographs  and  for  determining  the 
necessity  of  the  contemplated  changes 
to  the  current  monographs.  These 
changes  and  new  monographs  will  be 
published  in  the  third  supplement  to  the 
Food  Chemicals  Codex.  3d  Ed.  Copies  of 
the  proposed  changes  to  current 
monographs  may  be  obtained  from  the 


National  Academy  of  Sciences  at  the 
address  listed  above. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  the  third 
supplement  to  the  Food  Chemicals 
Codex.  3d  Ed.,  until  the  public  has  had 
ample  opportunity  to  comment  on  the 
changes  it  contains.  The  opportunity  for 
public  comment  will  be  announced  in  a 
notice  published  in  the  Federal  Register. 

The  NAS/NRC  Committee  on  Food 
Chemicals  Codex  invites  comments  and 
suggestions  of  specifications  by  all 
interested  parties  on  the  proposed 
monographs  and  proposed  revisions  of 
current  monographs. 

I.  Proposed  new  monographs 

Beets,  dehydrated 
Bentonite 
Carbon  Dioxide 
Lactose 
Smoke  Flavor 

n.  Cunent  monographs  to  which  the 
NAS/NRC  is  proposing  to  make 
revisions 

Aluminum  Sodium  Sulfate      , 

Amino  Acids 

Bromocresol  Purple  TS 

Calcium  Hydroxide 

Calcium  Sorbate 

Camauba  Wax 

Diatomaceous  Earth 

Ferric  Pyrophosphate 

IronCart>onyI 

Malic  Acid 

Manganese  Gluconate 

Paraffin.  Synthetic 

Pectin 

Potassium  Benzoate     ,,./""    *. 

Propylene  Glycol  '  '^ '~  "' ' '     •  ■ 

Sodium  Alumino  Silicate 

Sodium  Hydroxide  Solution 

Sodium  Metabisulfate 

Sodium  Saccharin 

Sodium  Stearyl  Fumarate 

Sulfur  Dioxide  Test/Dextrose 

Talc 

Xanthan  Gum 

Zinc  Gluconate 

Two  copies  of  written  comments 
regarding  this  notice  are  to  be  submitted 
to  the  National  Academy  of  Sciences  at 
the  address  listed  above.  The  National 
Academy  of  Sciences  will  forward 
copies  of  each  comment  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20857,  to  be 
placed  under  Docket  No.  85N-0460  for 
public  review. 

Dated:  November  19.1985. 
Sanford  A.  Miller. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  85-28353  Filed  11-27-85;  8:45  am] 

MUJNQ  COOC  41M-01-M 


National  InstHutes  of  Health 

Reproduction  Endocrinology  Study 
Section;  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463,  86  Stat.  770-776),  the  National 
Institutes  of  Health  announces  the 
establishment  by  the  Secretary  of 
Health  and  Human  Services  of  the 
Reproductive  Endocrinology  Study 
Section. 

The  Reproductive  Endocrinology 
Study  Section  shall  advise  the 
Secretary;  the  Assistant  Secretary  for 
Health;  and  the  Director,  National 
Institutes  of  Health,  regarding 
applications  for  grants-in-aid  for 
research  and  research  training  activities 
and  proposals  relating  to  the  field  of 
reproductive  endocrinology,  including 
aspects  of  management  of  reproductive 
endocrine  disorders  and  hormonal 
imbalances  as  related  to  infertility  and 
during  pregnancy  and  puberty,  breast 
cancer,  and  prostrate  cancer. 

Authority  for  this  committee  shall 
terminate  two  years  from  the  date  of 
establishment,  unless  renewed  by 
appropriate  action  as  authorized  by  law. 

Dated:  November  18, 1985. 
lames  B.  Wyngaarden.  M.D., 
Director,  N.I.H. 
(FR  Doc.  85-28399  Filed  U-27-85;  8:45  am) 

BIUJNO  CODE  414(M>t-«  ''■      "..-'. 


National  Heart,  Lung,  and  Blood 
Institutes;  Meeting  of  ttie 
Arteriosclerosis,  Hypertension  and 
Upid  Metabolism  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism  Advisory  Committee. 
National  Heart.  Lung,  and  Blood 
Institute,  January  23-24, 1986,  Building 
31.  Conference  Room  4,  A- Wing, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  The  entire  meeting  will 
be  open  to  the  public  from  8:30  a.m.  to 
approximately  5:00  p.m.  on  Thursday. 
January  23,  and  from  8:30  a.m.  to 
adjournment  on  Friday,  January  24.  to 
evaluate  program  support  in 
Arteriosclerosis,  Hypertension  and  Lipid 
Metabolism.  Attendance  by  the  public 
will  be  limited  on  a  space  available 
basis. 

Ms.  Terry  Bellicha,  Chief.  Public 
Inquiry  and  Reports  Branch.  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  496-4236,  will  provide  a 
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summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Or.  G.  C.  McMillan.  Associate 
Director,  Arteriosderosn,  Hypertension 
and  Lipid  MetaboHsm  Program.  NHLBl, 
Room  4C-12,  Federal  Building,  National 
Institutes  of  Health.  Bethesda,  Maryland 
2Q892.  (301)  486-1013,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
HesHK) 

Dated:  November  18. 1985. 
Betty  f.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doa  85-28398  Filed  11-27-85;  8:45  am) 

■UJNQ  COOC  4t4a-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  o<  the  Secretary 

Privacy  Act  of  1974;  Deletion  of  Notice 
of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  55Za),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  deleting 
a  notice  describing  a  system  of  records 
maintained  by  the  Nati<mal  Patk 
Service.  The  notice  titled  "Organization 
Rosier.  Pay/Pers— Interior.  NPS-16". 
previously  published  in  the  Federal 
Register  on  November  10, 1983  (48  FR 
51702),  is  being  deleted  from  the 
inventory  of  systems  of  records  notices 
describing  records  maintained  by  the 
Department  of  the  Interior  that  are 
subject  to  the  provisions  of  the  Privacy 
Act.  The  records  described  in  NPS-16 
are  now  covered  under  a 
Departmentwide  system  of  records 
notice  titled  "Payroll,  Attendance,  and 
Leave  Records — Interior,  Office  of  the 
Secretary-85"  which  was  published  in 
the  Federal  Register  on  October  1, 1984 
(49  FR  38712).  and/or  the 
govermnentwide  system  of  records 
notice  published  by  the  Office  of 
Personnel  Management  (OPM/GOVT- 

n 

This  change  is  effective  November  29, 
1985.  Additional  information  concerning 
this  action  can  be  obtained  from  the 
Department  Privacy  Act  Officer,  Officer 
of  the  Secretary  (PfR).  Room  7357,  Main 
Interior  Building,  U.S.  Department  of  the 
Interior,  Washington,  DC  20240 

Dated:  November  20, 1965. 
James  P.  fadlos, 

Acting  Director,  Office  of  Information 

Resources  Management. 

|FR  Doc.  85-28374  Tiled  11-27-85;  8:45  am] 

BILLINO  CODE  MIO-TIMl 


President's  Cormnission  on  American 
Outdoors;  IMeeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  ttte  President's 
Commission  on  Americans  Outdoors 
(Commission)  will  be  held  Thursday, 
December  12, 1965,  starting  at  ftOO  an, 
in  the  East  Campus  Lecture  Hal)  of  the 
LB]  School  of  Public  Affairs,  2405  East 
Campus  Drive,  University  of  Texas, 
Austin,  TX  78705.. 

This  will  be  a  hearing  to  obtain 
information  on  the  kinds  of  programs 
that  are  provided  and  opportunities 
afforded  in  urban  recreation  program  in 
this  country.  Attendees  have  been 
invited  by  the  Commission  for  this 
public  hearing. 

Notice  is  fiirther  given  that  second 
meeting  will  be  held  on  Friday, 
December  13, 1985,  by  the  Commission 
starting  at  9:00  am,  in  the  Grvens 
Recreation  Center.  3811  East  12th  Street 
Austin,  Texas  78721. 

This  meeting  of  the  Commission  will 
provide  for  a  review  of  the  work  plan 
and  Committee  reports  to  the  full 
Commission. 

Both  meetings  will  be  opened  to  the 
public  interested  persons  may  attend. 
The  Conmussion  contact  is  Mt.  James 
Gasser,  and  may  be  contacted  at  the 
President's  Commission  on  Americans 
Outdoors,  P.O.  Box  18547. 1111— 20th 
Street  NW,  Washington,  DC  20036-8547, 
(202)  634-7310. 

Dated:  November  26, 1965. 
Victor  H.  Ashe. 

Executive  Director:  President's  Commission 

on  Americans  Outdoors. 

[FR  Doc.  85-28484  Filed  11-27-85;  8:45  am] 

BltXING  CODE  431»-70-M 


Bureau  of  Indian  Affairs 

Pueblo  of  Taos,  Nil;  Transfer  of 
Federally-Owned  Land 

November  12. 1965. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1.  In  the  absence  of  the  Assistant 
Secretary — Indian  Affairs,  209  DM  8.3A 
authorizes  the  Deputy  Assistant 
Secretary — Indian  Affairs  final  approval 
authority. 

On  July  24. 1985,  pursuant  to  anthority 
contained  in  the  Federal  I^operty  and 
Administrative  Services  Act  of  1949,  as 
amended  by  Pub.  L  93-599  dated 
January  2. 1975  (88  Stat.  1954).  the 
below-described  property  and 
improvements  were  transferred  by  the 


Director.  Disposal  Divisk>n.  Fort  Worth 
Regional  Office,  General  Services 
Administration,  to  the  Secretary  of  the 
Interior,  without  reimbursement  to  be 
held  in  tnwt  for  the  benefit  and  ase  of 
the  Pueblo  of  Taos,  New  Mexico. 

Taos  Pueblo  Doctor's  Quarters 

The  following  described  parcel  of  land 
in  Taos  County,  New  Mexico: 

In  the  Northwest  Quarter  of  Section  3, 
T.  25  N..  R.  13  E.,  New  Mexico  Principal 
Meridian,  described  as  follows: 

Beginning  at  the  most  easterly  comer  of  the 
tract  herein  described  said  point  being  a 
rebar  w/cap  #8486;  Whence  from  said 
begimiing  point  the  section  comer  coRHnon  to 
sections  3,  4,  9  and  la  T.  25  N..  R  13  E., 
N.M.P.M.,  a  brass  cap  in  place,  bears  S. 
25*50'01'  W.,  and  is  a  distance  of  4826.23  feet; 
Thence  leaving  said  beginning  point,  S. 
47'38'31'  W.,  104.63  feet  Thence  N.  83'43'25' 
W.,  45.70  feet  to  a  point  of  curvature;  Theece 
notherly  63.88  feet  distance,  along  the  arc  of  a 
curve  and  bearing  to  the  right  (said  curve 
having  a  radios  of  34.82  feet  and  a  chord 
which  bears  N.  10'40'51'  W..  55.29  feet 
distance),  to  a  point  of  tangency;  Thence  N. 
49'42'oe'  E..  80.44  feet  Thence  N.  n'Wmr 
E.,  20.73  feet;  Thence  S.  41*52'27'  E.  8e.«7  feet 
to  the  point  and  place  of  beginning  of  the 
tract  herein  described  and  containing  0.2342 
acre. 

This  land,  totaling  0.2342  acre,  is  to  be 
treated  as  and  receive  the  same  benefits 
and  protection  as  other  trust  lands  held 
for  the  benefit  and  use  of  the  Pueblo  of 
Taos.  Appropriate  notation  will  be  made 
in  the  lanid  records  of  the  Bureau  of 
Indian  Affairs. 
Hazel  E.  Elbert 

Deputy  Assistant  Secretary-Indian  Affairt. 
[FR  Doc.  85-28414  Filed  11-27-85;  8:45  amj 

BILUN6  CODE  4310-02-M 


Bureau  of  Land  Management 

Bureau  Forma  Submittad  for  OMB 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Managemoit 
and  Budget  for  approval  under  the 
iwovisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  Bsted 
below.  CoBMBebts  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau's  Clearance  Officer  sad  to 
the  Office  of  Management  and  Budget 
Interim  Department  Desk  Officer. 
Washington,  DC  20603.  Te\epiaaae  (202) 
395-7340. 
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Title:  Actual  Grazing  Use  Report,  43 
CFR  4130.6-2 

Abstract:  This  form  is  used  by 
permittees  to  provide  information  on 
the  actual  amount  of  hvestock  grazing 
use  made  on  the  public  lands  within  a 
specified  time  to  the  Bureau  of  Land 
Management  for  billing  purposes  and 
program  monitoring. 

Bureau  Form  Number  4130-5 

Frequency:  Annually 

Description  of  Respondent:  Grazing 
permittees  required  to  report  actual 
livestock  use  on  the  public  land 

Annual  Responses:  15,000 

Annual  Burden  Hours:  6,000 

Bureau  Clearance  Officer  (alternate): 
Rebecca  Daugherty  (202)  653-6853 

Dated:  October  1. 1985. 
BiUy  R.  Tampifltao. 

Assislanl  Director-Renewable  Resources. 
[FR  Doc  85-28380  Filed  11-27-85;  8:45  am] 

MLLMQ  COM  4310-M-M 


Emergency  Closure  of  Put)lic  Lands; 
New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Emergency  Closure  of  Public 
Lands. 


summary:  Notice  is  hereby  given  that 
effective  immediately  the  following 
described  public  lands  within  the 
Albuquerque  District  are  closed  to  all 
vehicle  access  except  for  travel  on 
existing  maintained  roads  or  as 
permitted  for  administrative  purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Ramakka.  Wildlife  Biologist  Bureau 
of  Land  Management,  Caller  Service 
4104.  Farmington  New  Mexico  87499 
(505)  325.3581 

New  Mexico  Principal  Meridian 

T.  30  N.,  R.  15  W. 
Sec  30:  Lote  5. 6.  7,  a  9.  la  11. 12 
Sec  31:  Lou  1  and  2,  E^NWV*,  NEV*. 
NViSEV*.  NEy4SWy4 

T.  30  N.,  R.  16  W. 
Sec  25:  AIL 

The  area  described  above  contain  1.396 
acres  of  public  land,  more  or  less.  The  area 
which  is  dosed  to  vehicle  use  and  routes  that 
are  designated  as  open  to  vehicular  travel  are 
identified  on  maps  available  upon  request 

The  purpose  of  this  closure  is  to 
implement  the  Endangered  Species  Act 
policy  established  by  Pub.  L.  97-304  by 
preventing  offroad  vehicle  damage  to  a 
Federally  listed  threatened  plant  species 
and  to  prevent  watershed  damage  on 
steep  slopes. 

The  authority  for  closure  is  43  CFR 
8341.2.  This  closure  will  remain  in  effect 
until  off-road  vehicle  disignations  for  the 
Farmington  Resource  Management  Plan 
are  implemented. 


Dated:  November  21, 1985.     - 
L  Paul  Applegate. 
District  Manager 

(PR  Doc  85-28377  Filed  11-27-65;  8:45  am) 
MLUNO  COOK  OW-n-M 

[OR-34702] 

Oregon;  Conveyance  of  Public  Lands; 
Order  Providing  for  Opening  of  Lands 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 


summary:  This  action  informs  the  public 
of  the  conveyance  of  1,559.78  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  3.739.81  acres 
of  reconveyed  land  to  surface  entry  and 
to  mining  and  mineral  leasing. 
effective  date:  January  3, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan.  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland,  Oregon 
97208.  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  1.  Notice 

is  hereby  given  that  in  an  exchange  of 
lands  made  pursuant  to  section  206  of 
the  Act  of  October  21, 1976.  90  Stat. 
2756.  43  U.S.C.  1716.  a  patent  has  been 
issued  transferring  1,559.78  acres  of 
public  land  in  Deschutes  County, 
Oregon  from  Federal  to  private 
ownership. 

2.  In  the  exchange,  the  following 
described  land  has  been  reconveyed  to 
the  United  States: 

Williamette  Meridian 
T.  16  S.,  R.  11  E. 
Seel,  WV4SWy4SWV4; 
Sec  2,  SV4SWy«: 
Sec  5.  SEy«SEy«; 
Sec.  6,  that  portion  of  lot  6  lying  west  of  the 

County  road  right-of-way; 
Sec  7,  loU  1,  2, 3,  and  4,  the  SEy4SWy«, 

WV4SEy4.  SEy4SEy4,  EV4NWy4,  except 

that  portion  of  lot  3  lying  easterly  of  the 

County  road  right-of-way; 
Sec.  8,  NEy4NEV4.  SV4NEy4.  SEy4NWy4, 

SWy4SWy4,  EMiSWy4.  and  SEy4; 
Sec.9,  WV^WV^; 
Sec  11,  NWy4  and  NEV4NEy4; 
Sec.  16,  SWy4NWy4.  WV4SWy4,  and 

SEy4Swy4; 

Sec  17.  NEy4NEy4,  SV4NEV4,  NWy*.  and 

SV^: 
Sec.  18,  lots  1.  2.  3.  and  4.  NEy4,  SEy4NWV4, 

E%SWy4,andSEy4; 
Sec  19,  lots  1, 2,  and  4.  SV4NEy4. 

WMiNEy4Nwy«.  SEy4Nwy4,  EM!Swy4. 

and  SEy4: 

Sec  2a  NV4NEy4,  swy4NEy4,  NEy4Nwy4, 

EMiNWy4NWV4.  S%NWy4,  NV4NWVi, 
andSWy4SWy4: 
Sec  30,  N%NEy4. 

The  area  described  contains  3,739.81  acres 
in  Deschutes  County. 

3.  At  8:30  a.m.,  on  January  3. 1986.  the 
land  will  be  open  to  operation  of  the 


public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
8:30  a.m.,  on  January  3, 1986,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  8:30  a.m.,  on  January  3. 1986.  the 
land  will  be  open  to  location  under  the 
United  States  mining  laws. 
Appropriation  of  land  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

5.  At  8:30  a.m..  on  January  3, 1986,  the 
land  will  be  open  to  apphcations  and 
offers  under  the  mineral  leasing  laws. 

Dated:  November  19, 1985. 
B.  UVeUe  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  85-28376  Filed  11-27-85;  8:45  am] 

MLUm  CODE  431»-33-« 


Coeur  d'Alene  District  Office,  Idaho; 
Management  Framework  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Action. 


SUMMARY:  In  accordance  with 
Departmental  regulation  43  CFR  1610.5- 
5(a),  notice  is  hereby  given  that  the  BLM 
Coeur  d'Alene  District  has  amended  the 
Emerald  Empire  and  Chief  Joseph 
Management  Framework  Plans  (MFPs). 
These  two  land  use  plans  describe  the 
management  of  public  lands  in  the  ten 
northern  counties  of  the  Idaho 
panhandle. 

SUPPt^MENTARY  INFORMATION:  The 

Emerald  Empire  and  Chief  Joseph  MFPs 
were  amended  to  incorporate  land  use 
allocations  for  11,989  acres  of  public 
land  which  were  not  included  in  the 
original  MFPs.  The  planning  decisions 
for  the  subject  lands  involve  most 
resource  components.  Approximately 
640  acres  are  slated  for  intensive  forest 
management;  4100  acres  for  continued 
livestock  grazing;  and  5280  acres  to 
remain  in  their  current  roadless 
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condition.  The  lands  covered  by  this 
amendment  are  adjacent  to,  or  are 
surrounded  by,  lands  which  are  covered 
in  approved  land  use  plans.  The  land 
use  decisions  contained  in  the  MFP 
amendment  are  a  direct  continuation  of 
the  allocations  and  actions  approved  in 
the  primary  MFPs.  The  MFP  amendment 
was  prepared  using  normal  Bureau 
procedures,  including  environmental 
assessment  and  active  public 
participation.  In  addition,  all  the  lands 
considered  in  the  amendment  were  fully 
analyzed  in  the  Northern  Idaho  Grazing 
Management  Environmental  Impact 
Statement  (1981).     " 

Protest 

A  formal  protest  period  will  be  in 
effect  for  30  days  from  the  publication 
date  of  this  notice.  A  protest  may  only 
encompass  those  issues  which  were 
submitted  for  the  record  during  the 
planning  process.  Protests  must  be  made 
in  writing  to  the  Director.  Bureau  of 
Land  Management,  18th  and  C  Streets 
NW..  Washington.  DC  20240.  The 
actions  prescribed  in  the  MFP 
amendment  will  be  implemented 
following  the  close  of  the  protest  period. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Zinne.  District  Manager,  Coeur 
d'AleniB  District  Office.  1808  North  3rd 
Street,  Coeur  d'Alene,  Idaho  83814.  (208) 
765-7356. 

Dated:  November  21, 1985. 
Wayne  Zinne, 
District  Manager. 
(FR  Doc.  85-28381  Filed  11-27-85;  8:45  am] 

WLUNG  COOC  4310-a6-M 


Grazing  Advisory  Board;  Meeting 

AQENCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  District  Grazing  Advisory  Board 
Meeting. 

summary:  Notice  is  hereby  given,  in 
accordance  with  Pub.  L.  94-579  that  a 
meeting  of  the  Richfield  District  Grazing 
Advisory  Board  will  be  held  December 
18. 1985  at  9:00  a.m.  in  the  BLM  District 
Office.  150  East  900  North.  Richfield. 
Utah  84701. 
Agenda  for  the  Board  Meeting  will  be: 

1.  Weed  Control 

2.  Shrub  Loss 

3.  AWP— Proposed  Projects  For  FY  86 

4.  Update  On  Proposed  Omnibus  Bill 

5.  Project  Maintenance  Policy — Sevier 
River  Resource  Area 

6.  Change  In  Season  Of  Use — Sevier 
River  Resource  Area 

7.  Fire  Rehabilitation 

8.  Status  Of  Boards  Charter 

9.  Grazing  Subleasing  Regulations 


This  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Boanl  between  IKX) 
p.m.  and  2:00  p.m.  or  file  written 
comments  for  the  Board's  consideration. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager.  Bureau  of  Land  Management 
150  East  900  North,  Richfield.  Utah 
84701. 

Summary  minutes  of  the  Board 
Meeting  mil  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection. 

Dated:  November  19. 1965. 
Donald  L  Pendleton. 

District  Manager. 

PR  Doc.  85-28378  Filed  11-27-85:  &45  am] 

mXINO  COOC  431»-M-II 

[M 67079] 

Order  Providing  for  Opening  of  Lands; 
Montana 

AQENCV:  Bureau  of  Land  Management, 
Montana  State  Office. 
action:  Opening  order. 

summary:  This  order  will  open  lands 
segregated  from  appropriation  under  the 
public  land  laws  by  Power  Project  787. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  contained  in  section  24 
of  the  Act  of  June  10. 1920  (41  Stat.  1975, 
as  amended  16  U.S.C.  818)  and  pursuant 
to  the  determination  of  the  Federal 
Energy  Regulatory  Commission  on 
October  15. 1985,  it  is  ordered  as 
follows: 

1.  By  order  dated  October  15, 1985.  the 
Federal  Energy  Regulatory  Commission 
vacated  Project  787  in  its  entirety  and 
described  as  follows.  These  lands  are 
located  within  the  Custer  National 
Forest. 

Principal  Meridian 

T.  8  S..  R.  19  E.. 
Sec.  33.  SEy4SEy4: 
Sec.  34.SWy4SVvy4. 

2.  At  8:00  a.m.  on  December  13. 1985. 
the  above-described  lands  shall  be  open 
to  such  forms  of  appropriation  as  may 
by  law  be  made  of  National  Forest  land, 
subject  to  any  existing  withdrawals, 
leases,  licenses  or  permits.  Inquiries 
concerning  the  land  should  be 
addressed  to  the  Bureau  of  Land 
Management.  P.O.  Box  36800.  Billings 
Montana  59107. 

Dated:  November  21, 1985. 

John  A.  Kwiatkowslu, 

Deputy  Stale  Director,  Lands  and  Renewable 
Resources. 

(ra  Doc.  85-28382  Filed  11-27-85;  8:45  am] 

MLUNG  CODE  4310-ON-M 


Planning  Analysis:  Utah;  CanceHatton 

AOCNCV:  Bureau  of  Land  Management 
Interior. 

ACTION:  Cancellation  of  September  12, 
1985  Notice,  Vol.  50,  No  177  Page  37291. 

SUMMARY:  After  further  review,  we  have 
determined  that  a  planning  amendment 
is  not  required  for  the  Mountain  Valley 
MFP  and  that  one  will  not  be  prepared. 

Dated:  November  20, 1985. 
Donald  L.  PeBdletoo. 
District  Manager. 
(FR  Doc  85-28375  FUed  11-27-85;  8:45  am] 


Minerals  Management  Service 

Outer  Continental  StMlf;  Development 
Operations  Coordination  Document; 
Amoco  Production  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6238,  Block  A-556.  High 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  fit>m 
an  onshore  base  located  at  Freeport 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  19, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
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Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  rn  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  22, 1985. 
John  L  Rankin. 

Regiona/  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-28360  Filed  11-27-85:  8:45  am) 

BttJJNQ  CODE  431»4fn-ll 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Arco  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Arco  Oil  an  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4547.  Block  668. 
Matagorda  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Ingleside. 
Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  7, 1985. 
ADONESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Angle  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPf>LEMBITARV  MFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 


parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Dated:  November  19, 1985. 

|ohn  L.  Rankin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-28361  Filed  11-27-85;  8:45  am] 

MLUNOCOOE  43ie-MII-M 


Outer  ConWnentai  Shetf;  Development 
Operations  Coordination  Document; 
Ctievron,  U.SA„  Inc. 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
1240.  Block  51.  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  ht)m  an  onshore  base 
located  at  Leeville.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  November  21. 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPtXMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  November  22, 1985. 
|ohn  L.  Raaldn. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  85-28362  Filed  11-27-85;  8:45  am) 

MUJNGCOOE  4310-MR-M 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
Motiil  Oil  Exploration  and  Producing 
Souttteast  Inc. 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Receipt  of  a  Proposed 
Development  Operations  Coordination 
Document  (EKXD). 


summary:  Notice  is  hereby  given  that 
Mobil  Oil  Exploration  and  Producing 
Southeast  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  054.  Block  129, 
Eugene  Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  21, 1985. 

addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico      , 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  PipeUne  Section; 
Exploration/Development  Plans  Unit 
Phone  (504)  838-0875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  197a  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 
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Dated:  November  22. 1985. 
JohnL  Ranktn. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  8S-28367  nied11-27-8S:  8:45  am] 

BUXINQ  COM  UHHMMt 


Outer  Conttnental  Shelf;  Development 
Operattona  Coordination  Document; 
Mol>lle  ON  Exploration  and  Producing 
Southeast  Inc. 

AQCNCV:  Minerals  Management  Service, 
Interior. 

ACTtONtlleceipt  of  a  Proposed 
Development  Operations  Coordination 
Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Mobile  Oil  Exploration,  and  Producing 
Southeast  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  2300.  Block 
235.  South  Marsh  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  Hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Morgan  City. 
Louisiana. 

OATt:  The  subject  DOCD  was  deemed 
submitted  on  November  15. 1985. 

AOORESSC8:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Giilf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit: 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notcie  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


.  Dated:  November  22. 1965. 
f ohn  L.  B«nH«, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  85-28368  Filed  11-27-85;  8:45  amj 

nUJNQ  COOC  4310-IIIMI 


Outer  Continental  Shelf;  Development 
Operations  Coordination  Document; 
SheH  Offshore  Inc. 

AOCNCv:  Minerals  Management  Service, 
Interior. 

ACTION:  Receipt  of  a  Proposed 
Development  Operations  Coordination 
Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5219.  Block  145.  Vermilion  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City.  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  November  19. 1985. 
Comments  must  be  received  within  15 
days  of  the  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  DOCD 
from  the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44396,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  ].  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
pubhc,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 


Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  i  930.61  to  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Prbgram. 

Revised  rules  governing  practices  and 
procedures  under  with  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  18. 
1979,  (44  FR  53685).'  Those  practices  and 
procedures  are  set  out  in  revised 
§  260.34  of  Title  30  of  the  CFR. 

Dated:  November  22..ig6S. 

lohnL  Rankin, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  85-28370  Filed  11-27-85:  8:45  am]     - 

nUJNO  CODE  41ie-WMI 


Outer  Continental  SheW;  Operating  Ca 
Development  Operations  Coordinstion 
Document;  TXP 

aoency:  Minerals  Management  Service, 
Interior. 

ACTION:  Receipt  of  a  Proposed 
Development  Operations  Coordination 
Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
TXP  Operating  Company  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
4222.  Block  46,  Eugene  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Cameron, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  November  21, 1985. 

ADDRESSES:  A  copy  of  the  subject  is 
available  for  public  review  at  the  Office 
of  the  Regional  Director,  Gulf  of  Mexico 
OCS  Region,  Minerals  Management 
Service.  3301  North  Causeway  Blvd., 
Room  147,  Metairie,  Louisiana  (Office 
Hours:  9  a.m.  to  3-.30  p.m.,  Monday 
through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT! 

Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico . 
OCS  Region;  Rules  and  (Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0675. 
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SUPPLEMCHTAIIV  MFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCO  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  become  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  TiUe  30  of  the  CFR 

Dated:  November  22. 1985. 

John  L.  RAnicin, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  85-28379  Filed  11-27-85;  8:45  ara| 
m  I  wtn  ccoc  uio  wn  m 


Outer  Continental  Sheff;  Deveropment 
Operations  Coordination  Document; 
TXP  Operating  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Oiferations 
Coordination  Document  (DOCD). 


summary:  Notice  is  hereby  given  that 
TXP  Operating  Company  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3061,  Block  A-85,  Mustang  Island  Area, 
offshore  Texas.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Ingleside, 
Texas. 

OATt  The  subject  DOCD  was  deemed 
submitted  on  iNovember  21, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT! 
Michael  J.  Toibert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 

SUPPLEMENTARY  MFORMMTION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 


considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  pracUces  and 
procedures  are  set  out  in  revised 
S  25a34  of  Title  30  of  the  CFR. 

Dated:  November  22, 1985. 
lohn  L.  RanldB, 

Regional  Director.  Gulf  of  Mexico  CXS 
Region. 

[FR  Doc  85-28363  FUed  11-27-85: 8:45  am] 

BNJJNQ  COOE  4310-Mn-« 


Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

Availability  of  Annual  Evaluation 
Reports  on  the  Administration  of  State 
Regulatory  and  Atiandoned  Mine 
Lands  Programs  Under  ttie  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Notice  of  availability. 


summary:  OSM  is  announcing  the 
availability  of  four  annual  evaluation 
reports  on  the  administration  of  State 
regulatory  and  abandoned  mine  lands 
(AML)  programs  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  four  reports, 
covering  the  States  of  Alabama,  Alaska, 
Ohio,  and  Wyoming  were  prepared 
under  the  provisions  of  OSM's  oversight 
policy  and  have  been  transmitted  to 
Congress. 

ADDRESSES:  See  "SUPPLEMENTARY 
INFORMATION"  for  the  addresses 
where  copies  of  the  reports  may  be 
obtained. 

FOR  FURTNER  INFORMATION  CONTACT: 

Arthur  W.  Abbs.  Chief.  Division  of  State 
Program  Assistance,  Office  of  Surface 
Mining.  1951  Constitution  Avenue.  NW.. 
Washington,  DC  20240;  Telephone:  (202) 
343-5351. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  reports  are  available,  free  of 
charge,  at  the  respective  OSM  offices 
listed  below: 

Alabama:  Birmingham  Field  Office, 
Office  of  Surface  Mining,  228  West 
Valley  Avenue,  3rd  Floor,  Homewood, 
Alabama  35209. 

Alaska  and  Wyoming:  Casper  Field 
Office,  Office  of  Surface  Mining,  Federal 


Building,  100  East  "B"  Street.  Room  2128. 
Casper.  Wyoming  82601-1918. 

Ohio:  Columbus  Field  Office,  Office  of 
Surface  Mining.  2242  South  Hamilton 
Road,  2nd  Floor.  Columbus,  Ohio  43227. 

Background 

Under  Section  503  of  SMCRA,  a  State 
may  elect  to  assume  primary 
responsibility  for  regulating  surface  coal 
mining  and  reclamation  (^>erations 
within  its  borders  by  submitting  a 
program  to  the  Secretary  of  the  Interior 
which  demonstrates  the  State's 
capability  to  carry  out  the  provisions  of 
SMCRA.  Once  the  Secretary  approves 
the  program,  the  SUte  is  granted 
primacy,  and  the  Federal  grovemment 
assumes  a  monitoring  and  evaluation 
role.  Monitoring  of  the  State's 
administration  and  enforcement  of  its 
regulatory  and  AML  programs  is 
conducted  throughout  the  year.  The 
Field  Office  Directors  compile  and 
analyze  the  data  gathered  during  the 
evaluation  period  and  prepare  annual 
evaluation  reports  for  transmittal  to 
Congress. 

The  first  six  evaluation  reports  for  this 
year  (Illinois.  Kentucky.  Maryland. 
Mississippi,  Montana  and  North  Dakotal 
were  completed  and  sent  to  Congress'  on 
November  5, 1985.  These  final  reports 
were  made  publicly  available  on 
November  14, 1985  (50  FR  47122).  Four 
additional  evaluation  reports  for 
Alabama.  Alaska,  Ohio,  and  Wyoming 
were  completed  and  sent  to  Congress  on 
November  25, 1985,  and  are  now 
publicly  available.  As  the  remaining 
reports  are  completed,  OSM  plans  to 
make  them  available  also. 

Dated:  November  25, 1985. 
Len  Richeson, 

Acting  Assistant  Director.  Program 
Operations,  Office  of  Surface  Mining. 
[FR  Doc.  85-28463  FUed  11-27-85;  8:45  am) 

MLLIMQ  CODE  4310-OS-N 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-261{A),  263(A), 
and  264<A)  (Preliminary)  and  731-TA- 
289(A)-291(A)  (Preliminary)  ■} 

Welded  Steel  Wire  FatN-ic  for  Concrete 
Reinforcement  From  Italy,  Mexico,  and 
Venezuela 

AGENCY:  International  Trade 
Commission. 


'  On  Oct.  24, 1985,  Ihe  Commission  instituted 
inve»tig«fJon»  Nos.  701-TA-2S1  through  284  and 
731-TA-2a9  through  291  (Preliminary)  in  response  to 
pelilions  filed  by  the  Wire  Remforcement  Institute 

Cuntinu«d 
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ACnON:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
these  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-261{A).  263(A).  and  284(A) 
(Preliminary)  under  section  703(a)  of  the 
Tariff  Act  of  1980  (19  U.S.C.  1671b{a))  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Italy,  Mexico, 
and  Venezuela  of  welded  wire  cloth, 
gauze,  fabric  screen,  netting,  and 
fencing,  not  cut  to  shape,  for  concrete 
reinforcement,  provided  for  in  item 
642.8010  of  the  Tariff  Schedules  of  the 
United  States  Annotated,  which  are 
alleged  to  be  subsidized  by  the 
Governments  of  Italy.  Mexico,  and 
Venezuela.  As  provided  in  section 
703(a),  the  Commission  must  complete 
preliminary  countervailing  duty 
investigations  in  45  days,  or  in  these 
cases  by  January  6, 1966. 

The  Coanmission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-289(A)-291(A)  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  S  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Italy,  Mexico,  and 
Venezuela  of  welded  wire  cloth,  gauze, 
fabric  screen,  netting,  and  fencing,  not 
cut  to  shape,  for  concrete  reinforcement, 
provided  for  in  item  642.8010  of  the 
Tariff  Schedules  of  the  United  States 
Annotated,  which  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a).  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  these  cases  by  January  6, 1966. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 


(50  F.R.  45171  Oct.  30, 1985).  On  Nov.  6, 1985, 
however,  the  Wire  BeinforcemenI  Institute 
withdrew  its  petitions  for  the  purpose  of  amending 
them  with  additional  information  (see  SO  F.R  47126. 
Nov.  14,  isas).  The  amended  petitionK,  which  cover 
the  game  products  as  the  original  petitions,  but 
which  no  longer  include  imports  from  Korea,  were 
filed  on  Nov.  20, 1985.  The  suffix  "(A)"  on  the 
Commissioa's  investigation  numben  denotes 
investigations  based  on  the  amended  petitions. 


Commission's  Rule*  of  Practice  and 
Procedure,  Part  207,  subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201.  subparts 
A  through  E  (19  CFR  part  201). 
EFFECTIVE  DATE:  November  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Coombs  (202-523-1376)  or  Lynn 
Featherstone  (202-523-0242).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  petitions  filed 
on  November  20, 1965  by  the  Wire 
Reinforcement  Institute,  Inc,  McLean. 
Virginia. 

Participation  in  These  Investigations. 

Persons  wishing  to  participate  in  these 
investigations  as  piarties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  providved  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  Hied  after  this  date  will  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  i  201.11(d)  of  the 
Commission's  rules  (19  CFR  S  201.11(d)), 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3). 
each  document  filed  by  a  party  to  these 
investigations  must  be  served  on  all 
other  parties  to  these  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  December  10, 1965,  at 
the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  DC.  Parties  wishing  to 


participate  in  the  conference  should 
contact  Lynn  Featherstone  (20i2-52a- 
0242)  not  later  than  December  6. 1965.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
countervailing  and/or  antidumping 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition  of 
such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  December  12. 
1985,  a  written  statement  of  information 
pertinent  to  the  subject  of  these 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  foiuleen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regular  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  J  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Authority 

These  investigations  are  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This  notice  is 
published  pursuant  to  §  207.12  of  the 
Commission's  rules  (19  CFR  207.12). 

Issued:  November  22, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  MaioD, 
Secretary. 
[FR  Doc.  8&-28390  Piled  11-27-85:  8:45  am] 

nUJNGCOOE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensatad 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 


BEST  COPY  AVAILABLE 
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1.  Parent  Corporation 

Anheuser-Busch  Companies,  Inc.,  One 
Busch  Place,  St.  Louis.  Missouri  63118 

2.  Wholly  Owned  Subsidiaries  and  State 
of  Incorporation 

(1)  Anheuser-Busch,  Inc..  Missouri 

(2)  August  A.  Busch  &  Company  of 
Massachusetts,  Inc.,  Massachusets 

(3)  August  A.  Busch  &  Company  of 
Florida.  Inc.,  Florida 

(4)  Busch  Properties.  Inc.,  Delaware 

(5)  Consolidated  Farms,  Inc.,  Delaware 

(6)  Metal  Container  Corporation, 
Delaware 

(7)  Kingsmill  Realty.  Inc..  Virginia 

(8)  Busch  International  Sales 
Corporation.  Delaware 

(9)  St.  Louis  Refrigerator  Car  Company, 
Common  Law  Massachusetts  Business 
Trust  (Unincorporated) 

(10)  Manufacturers  Railway  Company, 
Missouri 

(11)  Manufacturers  Cartage  Company, 
Missouri 

(12)  M.R.S.  Redevelopment  Corporation, 
Missouri 

(13)  MJI.S.  Transport  Company,  Texas 

(14)  Williamsburg  Transport  Inc., 
Virginia 

(15)  Busch  Entertainment  Corporation, 
Delaware 

(16)  Kingsmill  Resorts.  Inc..  Delaware 

(17)  Container  Recovery  Corporation, 
Ohio 

(18)  Metal  Label  Corporation.  Tennessee 

(19)  Busch  Creative  Services 
Corporation.  Delaware 

(20)  Busch  Agricultural  Resources.  Inc.. 
Delaware 

(21)  Busch  Industrial  Products 
Corporation,  Delaware 

(22)  Anheuser-Busch  International  Inc.. 
Delaware 

(23)  Golden  Eagle  Distributing  Company. 
Delaware 

(24)  Civic  Center  Corporation,  Missouri 

(25)  Anheuser-Busch  Europe,  Delaware 

(26)  Stadium  Plaza  Redevelopment 
Corporation,  Missouri 

(27)  Broadway  Redevelopment 
Corporation,  Missouri 

(28)  St.  Louis  Sports  Hall  of  Fame.  Inc. 
Missouri 

(29)  Suffolk-Busch  Development 
Corporation,  Massachusetts 

(30)  Eagle  Snacks.  Inc..  Delaware 

(31)  Anheuser-Busch  Beverage  Group. 
Inc.,  Delaware 

(32)  Nutri-Turf,  Inc.,  Delaware 

(33)  Anheuser-Busch  Asia,  Inc., 
Delaware 

(34)  A-B  Sports,  Inc.,  Delaware 

(35)  Anheuser-Busch  Metal  Corporation, 
Delaware 

(36)  SP  Parks,  Inc.,  Delaware 

(37)  Innoven  IV  Corporation,  Delaware 

(38)  BACI.  Inc.,  Delaware 


(39)  Innervision  Productions,  Inc., 
Missouri 

(40)  Campbell  Taggart.  Inc  Delaware 

(41)  Rainbo  Baking  Company  of 
Albuquerque,  Delaware 

(42)  Colonial  Baking  Company  of 
Atlanta,  Delaware 

(43)  Colonid  Baking  Company  of 
Augusta,  Delaware 

(44)  Rainbo  Bread  Company  of  Aurora, 
Delaware 

(45)  Colonial  Baking  Company  of  Cedar 
Rapids,  Delaware 

(46)  Colonial  Baking  Company  of 
Chattanooga,  Delaware 

(47)  Colonial  Baking  Company  of 
Columbus,  Delaware 

(48)  Rainbo  Baking  Company  of  Corpus 
Christi.  Delaware 

(49)  Manor  Baking  Company  of  Dallas, 
Delaware 

(50)  Rainbo  Bread  Company,  Delaware 

(51)  Colonial  Baking  Company  of  Des 
Moines,  Delaware 

(52)  Rainbo  Baking  Company  of  El  Paso, 
Delaware 

(53)  Evansville  Colonial  Baking 
Company,  Delaware 

(54)  Rainbo  Bakeries  of  San  Joaquin 
Valley,  Inc.,  Delaware 

(55)  Rainbo  Bread  Company  of 
Nebraska,  Delaware 

(56)  Colonial  Baking  Company  of 
Gulfport.  Delaware 

(57)  Rainbo  Baking  Company  of 
Harlingen.  Delaware 

(58)  Rainbo  Baking  Company  of 
Houston,  Delaware 

(59)  Colonial  Baking  Company  of 
Huntsville,  Delaware 

(60)  Betts  Baking  Company,  Delaware 

(61)  Colonial  Baking  Company  of 
Indianapolis,  Inc.,  Delaware 

(62)  Rainbo  Baking  Company  of  Johnson 
City,  Delaware 

(63)  Manor  Baking  Company,  Delaware 

(64)  Rainbo  Baking  Company  of 
Lexington.  Delaware 

(65)  Colonial  Baking  Company  of  Little 
Rock,  Delaware 

(66)  Rainbo  Baking  Company  of 
Louisville,  Delaware 

(67)  Rainbo  Baking  Company  of 
Lubbock,  Delaware 

(68)  Colonial  Baking  Company  of 
Memphis,  Delaware 

(69)  t^olonial  Baking  Company  of 
Alabama,  Delaware 

(70)  Colonial  Baking  Company  of 
Muncie,  Inc.,  Delaware 

(71)  Colonial  Baking  Company  of 
Nashville.  Delaware 

(72)  Rainbo  Baking  Company  of 
Oklahoma  City,  Delaware 

(73)  Rainbo  Baking  Company  of  Phoenix. 
Delaware 

(74)  Rainbo  Bakers,  Inc.,  Delaware 

(75)  Rainbo  Bread  Company  of  Roanoke, 
Delaware 


(76)  Rockford  Colonial  Baking  Company. 
Delaware 

(77)  Rainbo  Baking  Company  of 
Sacramento  Valley.  Delaware 

(78)  Rainbo  Bread  Company  of  St 
Joseph,  Delaware 

(79)  Colonial  Baking  Company  of  St. 
Louis,  Delaware 

(80)  Rainbo  Baking  Company  of  San 
Antonio,  Delaware 

(81)  Colonial  Baking  Company  of 
Springfield.  Delaware 

(82)  Kilpatrick's  Bakeries.  Inc^  Delaware 

(83)  Rainbo  Baking  Company  of  Tucson. 
Delaware 

(84)  Rainbo  Baking  Company  of  Tulsa. 
Delaware 

(85)  Rainbo  Baking  Company  of  Wichita. 
Delaware 

(86)  El  Charrito.  Inc.  Delaware 

(87)  Herby's  Foods.  Inc.,  Texas 

(88)  Merico,  Inc.,  Texas 

1.  Parent  Corporation  and  Address  of 
ftincipal  Office 

Cargill.  Incorporated,  P.O.  Box  9300, 
Minneapolis,  Minnesota  55440 

2.  Wholly-Owned  Subsidiaries  Which 
Will  Participate  in  the  Operations  and 
Address  of  Their  Respective  Principal 
Offices  and  Place  of  Incorporation 

(a)  Caprock  Industries.  Inc..  P.O.  Box 
948.  Gniver.  Texas  79040— Delaware 

(b)  Cargill  Marine  and  Terminal.  Inc.. 
P.O.  Box  9300.  Minneapolis. 
Minnesota  55440— Delaware 

(c)  C.  Tennant  Sons  &  Co..  of  New  York. 
P.O.  Box  9300.  Minneapolis, 
Minnesota  55440— Delaware 
Subsidiary  of  Excel  Corporations 

(d)  Excel  Corporation,  P.O.  Box  2519. 
Wichita,  Kansas  67219-^elaware 

(1)  Excel  Transportation.  Inc..  P.O.  Box 
2519,  Wichita,  Kansas  78219— Kansas 

(e)  Hohenberg  Bros.  Company,  266  South 
Front  Street,  Memphis,  Tennessee 
38101 — ^Tennessee  Subsidiary  of 
Hohenberg  Bros.  Company: 

(1)  R.T.  Hoover  &  Co.,  Inc.  817  Texas 
Avenue,  El  Paso,  Texas  79999— Texas 

(f)  Leslie  Salt  Co.,  7200  Central  Avenue. 
Newark,  California  94560— Delaware 

(g)  Mid-State  Metals,  Inc.,  15407 
McGinty  Road  West  Wayzata, 
Minnesota  55391— Illinois 

(h)  North  Star  Steel  Company.  2901 

Metro  Drive  Suite  330.  Minneapolis. 

Minnesota  55420— Minnesota 

Subsidiary  of  North  Star  Steel 

Company: 
(1)  Magnimet  Corporation,  P.O.  Bdx  28. 

Monroe.  Michigan  48161— Michigan 
(i)  North  Star  Steel  Texas,  Inc..  465 

Orleans,  Beaumont,  Texas  77704 — 

Delaware 
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(j)  Young's  Inc..  Rural  Route  1  Roaring 
Spring.  Pennsylvania  16673 — 
Pennsylvania 

(k)  Zelrich  Steel  Company.  Inc..  P.O.  Box 
29667.  Dallas,  Texas  75229— Texas 

(1)  Sunny  Fresh  Foods,  Inc.  P.O.  Box 
5613,  Minneapolis,  Minnesota  55440 — 
Delaware  Subsidiary  of  Sunny  Fresh 
Foods.  Inc.: 

[1)  Wrightco.  Inc..  P.O.  Box  428,  206 
West  4th  Street.  Monticello, 
Minnesota  55362— Minnesota 

1.  Parent  Corporation  and  Address  of 
Principle  O^ice 

Johnson  Controls.  Inc..  5757  North  Green 
Bay  Avenue.  Milwaukee,  WI 53201 

2.  Wholly-Owned  Subsidiary  Which 
Will  Participate  in  the  Operations,  and 
State(8)  of  Corporation 

Hoover  Universal,  Inc.,  825  Victors  Way, 
Ann  Arbor,  MI  48104— State  of 
Incorporation:  Michigan 

Ferro  Manuracturing  Corp.,  32661 
Edward  Avenue,  Madison  Heights,  MI 
48071 — State  of  Incorporation: 
Michigan 

1.  Parent  Corporation 

The  Langdale  Company,  Post  Office  Box 
1088, 1202  Madison  Highway, 
Valdosta,  Georgia  31603-1088 

2.  Wholly-Owned  Subsidiary 
Participating  in  the  Operations 

Coastal  Plans  Timber  Company.  Post 

Office  Box  91. 1110-A  Old  Clyattville 

Road,  Valdosta,  Georgia  31601 
Industrial  Saw  Works,  Ina,  Post  Office 

Box  757. 1132  Old  Clyattville  Road. 

Valdosta,  Georgia  31601 
Langdale  Tire  Company,  Post  Office  Box 

5172, 1628  James  P.  Rodgers  Drive, 

Valdosta.  Georgia  31601 
Greenleaf  Wood  Products.  Inc..  Post 

Office  Box  1136. 1110-^  Old 

Clyattville  Road.  Valdosta,  Georgia 

31601 
Langdale  Fuel  Company,  Post  Office 

Box  746.  314  Tucker  Road.  Valdosta. 

Georgia  31601 
Southern  Reman.,  Inc.,  Post  Office  Box 

772. 1130  Old  Clyattville  Road, 

Valdosta,  Georgia  31601 
The  Val  D'Aosta  Company,  d/b/a 

Sheraton  Inn — Valdosta,  Post  Office 

Box  1191. 1-75  and  Highway  84. 

Valdosta.  Georgia  31601. 

All  subsidiaries  are  incorporated  in 
the  State  of  Georgia. 
James  H.  Bayne, 
Secretary. 
(FR  Doc  85-28392  Filed  11-27-85;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  PursuMit 
to  the  Clean  Air  Act;  Midweetem 
Insulation  Contractors  and  Enf^neers 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  17, 1985  a 
proposed  Consent  Decree  in  United 
States  V.  Midwestern  Insulation 
Contractors  and  Engineers,  Civil  Action 
No.  85-1989K  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Kansas.  The  proposed 
Consent  Decree  concerns  violations  of 
the  notice  provisions  of  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  ("NESHAPs")  for  asbestos.  40 
CFR  Part  61.  The  proposed  Consent 
Decree  requires  the  defendant  to  comply 
with  the  notice  provisions  of  the 
asbestos  NESHAP  and  to  pay  a  civil 
penalty  of  $3,500.00. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natiiral  Resources  Division, 
Department  of  Justice,  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
v.  Midwestern  Insulation  Contractors 
and  Engineers  D.J.  Ref.  90-5-2-1-806. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Kansas.  U.S.  Courthouse.  Room  306.  401 
North  Market  Street.  Wichita,  Kansas 
67202  and  at  the  Region  VII  Office  of  the 
Environmental  Protection  Agency,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Environment  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mall  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  HabichI  11, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  85-28359  FQed  11-27-85;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Envtronntental 
Response,  Compensatton,  and  Ual>Hity 
Act  of  1980;  Denver,  CO 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 


given  that  on  November  12. 1965.  •     < 
proposed  consent  decree  in  United 
States  v.  The  City  and  County  of 
Denver,  Civil  Action  NO.  84-JM-1S07. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado.  The  proposed  decree  requires 
Denver  to  pay  seven  thousand  five 
hundred  dollars  ($7,500)  into  the 
Hazardous  Substance  Response  Trust 
Fund  and  to  treat  all  contaminated 
groundwater  resulting  from  the 
installation  of  groundwater  monitoring 
wells  at  the  Lowry  Landfill  site  near 
Denver,  Colorado. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments'relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  City  and 
County  of  Denver,  D.J.  Ref.  90-11-2-03. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Attention  Janice 
Chapman,  Esq.,  1961  Stout  Street  Suite 
1200,  Federal  Office  Building,  Denver, 
Colorado  80294,  and  at  the  Region  VIII 
Office  of  the  Environmental  Protection 
Agency,  One  Denver  Place.  999 18th 
Street,  Denver.  Colorado  80202-2413, 
and  at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division,  Department  of  Justice,  Room 
1728,  Washington,  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.30  ($.10/page  reproduction 
cost)  payable  to  the  Treasurer  of  the 
United  States. 
F.  Henry  Habicht  II. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  85-28358  Filed  11-27-85;  8:45  am] 

BtUJNO  COOE  441».«1-M 


Antitrust  Division 

National  Cooperative  Research  Act  of 
1984;  Og>toelectronlcs  Group  Project 

Notice  is  hereby  given  that  pursuant 
t6  section  6(a)  of  the  Nationed 
Cooperative  Research  Act  of  1984,  Pub. 
L  98-462  ("The  Act").  Battelle  Memorial 
Institute— -Columbus  Division 
("Battelle")  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
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of  the  parties  to  an  agreement  with 
Batelle  to  undertake  a  research  project 
in  the  field  of  optoelectronics  and  (2)  the 
nature  and  objectives  of  the  research 
project.  The  notiHcation  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plainti^s  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  research  project  and 
the  general  area  of  planned  activities 
are  given  below: 

Battelle  is  undertaking  a  research 
project  in  the  Held  of  optoelectronics  for 
the  following  companies: 

Allied  Corporation 
Amp  Incorporated 
Dukane  Corporation 
Hewlett-Packard  Company 
ITT  Corporation 
Litton  Systems.  Inc. 

The  purpose  of  the  research  project, 
which  will  be  carried  out  by  Battelle,  is 
to  develop  micro-robotic  alignment, 
micro-positioning,  and  micro-attachment 
techniques  for  automated  assembly  of 
optical  fibers,  semiconductor  lasers, 
photodiodes.  and  optical  quided-wave 
circuits.  Further,  to  develop  package 
materials  and  structures  for  those 
devices. 

Membership  in  this  group  research 
project  remains  open. 
Joaeph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  85-28335  Filed  ll-27-«5;  8:45  am] 

BNJJNG  CODE  4410-01-41 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Coordinating  Council;  Meeting 

The  fourth  quarterly  meeting  of  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  will  be  held 
in  Washington  DC  on  December  17, 
1985.  The  meeting  will  take  place  in  the 
Thirteenth  Floor  Conference  Room  at 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue  NW..  from  10:00  a.m.  to  12  noon. 
The  public  is  welcome  to  attend. 

The  agenda  will  include  matters 
related  to  the  coordination  of  the  federal 
effort  in  the  area  of  juvenile  justice  and 
delinquency  prevention. 

For  further  information,  please  contact 
Roberta  Dom.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  633 
Indiana  Avenue  NW..  Washington,  DC 
20531,  (202)  724-7655. 


Dated:  November  25, 1985. 
Allied  S.  RegiMry, 

Administrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

(FR  Doc  85-28371  Filed  11-27-65;  8:45  am] 

MUNQ  COK  4410-ia-ll 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Task  Force  on  Economic  Adjustment 
and  Worfcer  Dislocation,  Meeting 

Notice  is  hereby  given  that  the  Task 
Force  on  Economic  Adjustment  and 
Worker  Dislocation  will  have  its  first 
meeting  at  10:00  a.m.,  on  Tuesday. 
December  17. 1985.  in  the  Secretary's 
Conference  Room,  S-2508. 200 
Constitution  Ave.  NW..  Washington.  DC 
20210.  The  public  is  invited  to  attend. 

The  purpose  of  the  meeting  is  to 
outline  an  Agenda  for  the  Task  Force, 
and  begin  to  discuss  to  the  parameters 
of  the  issues  involved  with  economic 
adjustment  and  worker  dislocation. 

For  additional  information  contact: 
Mr.  Joseph  Talbot.  U.S.  Department  of 
Labor,  Room  S-2220.  Washington.  DC 
20210.  (202)  523-6076. 

Signed  at  Washington.  DC,  this  25th  day  of 
November,  1985. 

Michael  Baroody. 

Assistant  Secretary  for  Policy. 

(FR  Doc.  85-28480  Filed  ll-27-«5;  8:45  am] 

BILLMG  CODE  4510-2>-ll 


Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program;  Certification 
Relating  to  Reduced  Credits  Under  the 
Federal  Unemployment  Tax  Act  for 
1985;  Certification 

Section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
provides  for  the  repayment,  through 
reduced  credits,  of  outstanding  balances 
of  repayable  advances  made  to  States 
under  Title  XII  of  the  Social  Security 
Act.  States  that  meet  specific  criteria 
under  subsection  (f)  or  (g)  of  section 
3302  may  have  the  credit  reduction 
limited  or  not  applied.  The  certification 
to  the  Secretary  of  the  Treasury  of 
States  subject  to  the  credit  reduction  for 
1985  and  States  that  qualify  for  credit 
reduction  relief  is  published  below. 

Dated:  November  2a  1985. 
Roger  D.  Semerad, 

.  Assistant  Secretary  of  Labor. 
November  12. 1985. 
The  Honorable  James  A.  Baker  III, 
Secretary  of  the  Treasury, 


Washington.  D.C.  20220. 

Dear  Secretary  Baker  This  is  to  verify  the 
States  which  have  an  outstanding  balance  of 
repayable  advances  under  Title  XII  of  the 
Social  Security  Act  and  the  status  of  the 
States  with  regard  to  the  reduction  in  credit 
provisions  of  section  3302(c)(2)  of  the  Federal 
Unemployment  Tax  Act  (FIJTA). 

Employers  in  12  States  are  subject  to  a 
reduction  in  FUTA  offset  credit  for  taxable 
year  1985: 

Connecticut 

Illinois 

Louisiana 

Michigan 

Minnesota 

Ohio 

Pennsylvania 

Puerto  Rico 

Vermont 

Virgin  Islands 

West  Virginia 

Wisconsin 

The  Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L  97-35)  added  a  new  subsection 
(f)  to  section  3302  of  FUTA  which  under 
certain  conditions  limits  the  FUTA  tax  credit 
reduction  in  1984  to  an  amount  which  does 
not  exceed  the  greater  of  0.6  percent  of  wages 
subject  to  FUTA  or  the  percentage  reduction 
that  was  in  effect  for  the  preceding  taxable 
year. 

To  qualify  for  a  full  cap  in  taxable  year 
1985.  a  State  must  have  taken  no  action  in  the 
12  months  ending  September  30, 1985,  unless 
required  under  State  law  in  effect  before 
August  13, 1981,  which  has  resulted  or  will 
result  in: 

(1)  A  reduction  in  the  State's 
unemployment  tax  effort 

(2)  A  net  decrease  in  the  solvency  of  the 
State  unemployment  compensation  system; 
and,  further,  that: 

(3)  The  State  unemployment  tax  rate  for  the 
calendar  year  equals  or  exceeds  the  average 
benefit  cost  ratio  for  calendar  years  in  the 
five-calendar  year  period  ending  with 
calendar  year  1984;  and 

(4)  The  outstanding  balance  of  advances  to 
the  State  on  September  30  of  calendar  year 
1985  was  not  greater  than  the  outstanding 
balance  for  such  State  on  September  sa  1982. 

I  have  determined  that  under  these  criteria 
three  States  qualify  for  the  full  cap  and  are 
subject  to  reduced  FUTA  credits  for  1985  as 
follows: 

Connecticut  (percent) „ 0.7 

Puerto  Rico  (percent).^ aS 

Vermont  (percent) a6 

Section  512(a)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L  98-21)  added  a 
new  paragraph  (8)  to  section  3302(f)  of  FUTA 
which  under  certain  conditions  partially 
limits  the  FUTA  tax  credit  reduction  in  1985 

(5)  If  a  State  meets  the  requirements  of  (1) 
and  (2),  and  (3)  or  (4),  above,  the  reduction  in 
credits  otherwise  applicable  to  employers  in 
the  State  for  1985  is  reduced  by  0.1 
percentage  point,  but  not  below  the  higher  of 
0.6  percent  and  the  rate  for  the  prior  year. 

(6)  If  a  State  meets  the  requirements  of  (1) 
and  (2)  above,  and  also  meets  the 
requirements  of  Section  1202(b)(8)(B)  of  the 
Social  Security  Act  for  1985.  the  reduction  in 
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credits  otherwise  applicable  to  employers  in 
the  State  for  1985  is  reduced  by  0.2 
percentage  points,  but  not  below  the  higher  of 
0.6  percent  and  the  rate  for  the  prior  year. 

I  have  determined  that  under  these  criteria 
four  States  qualify  for  a  partial  cap  and  are 
subject  to  reduced  FUTA  credits  for  1985  as 
follows: 

Illinois  (percent) „ 0.9 

Ohio  (percent) 0.8 

Pennsylvania  (percent] — „.... .. ao 

West  Virginia  (percent) _ 0.8 

I  have  determined  that  three  States  are  not 
affected  by  the  full  or  partial  cap  and  are 
subject  to  reduced  FUTA  credits  for  1985  as 
follows: 

Louisiana  (percent) „ 0.6 

Minnesota  (percent) ...„ l.l 

Virgin  Islands  (percent) 1.2 

Section  272  of  the  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pub.  L  97-248) 
amended  section  3302  of  the  Internal  Revenue 
Code  of  1934  by  adding  subsection  (g)  which 
gives  a  State  the  option  of  repaying  on  or 
before  November  9  a  portion  of  its 
outstanding  loans  each  year  through  transfer 
of  a  specified  amount  from  its  account  in  the 
Unemployment  Trust  Fund  (UTF)  to  the 
Federal  Unemployment  Account  (FUA)  in  the 
UTF.  The  transfer  to  FUA  would  be  in  lieu  of 
a  reduced  credit  in  the  Federal  tax  paid  by 
the  employers  in  the  State.  The  State  must 
meet  the  following  criteria  in  order  to  avoid 
the  offset  credit  reduction: 

(7)  Repay  all  loans  for  the  one-year  period 
ending  on  November  9,  plus  the  additional 
tax  due  by  reason  of  the  reduced  credit 
applicable  to  lax  year  1985, 

(8)  Have  or  will  have  sufficient  funds 
remaining  after  the  transfer  to  pay  benefits 
for  at  least  three  months  from  November  1  of 
the  same  year  without  receiving  another  title 
XII  advance:  and 

(9)  Have  taken  action  by  amendment  of  the 
State  law.  after  the  date  of  the  first  advance 
taken  into  account,  to  increase  the  net 
solvency  of  its  UI  system,  and  such  net 
increase  equals  or  exceeds  the  potential 
additional  taxes  for  such  taxable  year. 

I  have  determined  that  under  these  criteria 
two  States  qualify  and  are  thus  not  subject  to 
reduced  FUTA  credits  for  1985  as  fallows: 
Michigan  Wisconsin 

Sincerely. 
Carolyn  M.  Colding, 

Director,  Unemployment  Insurance  Service. 
(FR  Doc.  85-28479,  Filed  11-27-65;  8:45  amj 

BILUNO  CODE  4S10-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  8$>72] 

National  Commission  on  Space; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 


L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration  ' 
announces  a  forthcoming  meeting  of  the 
National  Commission  on  Space  (NCOS). 
DATE  and  time:  December  16, 1985.  8:30 
a.m.  to  5  p.m.;  December  17, 1985,  6:30 
a.m.  to  12  noon. 

address:  Comptroller  of  Currency 
Conference  Center,  490  L'Enfant  Plaza 
East  SW.,  Room  3-b  (third  floor). 
Washington.  DC  20024. 

FOR  FURTHER  INFORMATION  CONTACT:       . 

Mr.  Steve  Hartman,  National 
Commission  on  Space,  Suite  3212,  490 
L'Enfant  Plaza  East  SW..  Washington. 
DC  20024,  (202/453-8685). 
SUPPLEMENTARY  INFORMATION:  The 
National  Commission  on  Space  was 
established  to  study  existing  and 
proposed  U.S.  space  activites;  formulate 
an  agenda  for  the  U.S.  civilian  space 
program:  and  identify  long-range  goals, 
opportunities,  and  policy  options  for 
civilian  space  activity  for  the  next  20 
years.  The  Commission,  chaired  by  Dr. 
Thomas  O.  Paine,  consists  of  IS  voting 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  60  persons 
including  Commission  members  and 
other  participants). 
Type  of  Meeting:  Open. 

Agenda 

Monday,  December  16, 1985 

8:30  a.m.^Introduction. 
8:45  a.m.— Low-Cost  Earth  to  Low  Earth 
Orbit  Transportation. 

11  a.m. — Inner  Solar  System  Space 
Infrastructure. 

1  p.m. — Automation,  Robotics,  etc. 
2  p.m. — Space  Commercialization. 
2:45  p.m. — Intelsat  Corporation. 
3:30  p.m. — Earth  Ob8er\'ations  Research 

and  Development. 
4:15  p.m. — Oceanic  Observations 

Research  and  Development. 
5  p.m. — Adjourn. 

Tuesday,  December  17, 1985 

8:30  a.m. — International  Geosphere 

Biosphere  Program. 
9  a.m. — Earth  Observaton  Needs  of 

Underdeveloped  Nations. 
9:30  a.m. — Earth  Observations  Satellite 

Company  (EOSAT). 
10:45  a.m.— GEOSAT  Committee,  Inc. 
11:15  a.m. — Inner  Solar  System  Space 

Infrastructure. 

12  noon — Adjourn. 
Richard  L.  Daniels, 

Deputy  Director,  Logistics  Management  and 

Information  Programs  Division,  Office  of 

Management. 

November  21, 1985. 

(FR  Doc,  85-28336  Filed  11-27-85;  8:45  am] 

BIUJNG  CODE  7S1(M)1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Establishment  of  Advisory  Committse 

This  notice  is  published  in  accordance 
with  the  provisions  of  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  and  advises  of  the 
establishment  of  the  Qualifications 
Review  Panel  for  the  Position  of 
Director,  John  Fitzgerald  Kennedy 
Library.  The  Archivist  of  the  United 
States  has  determined  that 
establishment  of  this  advisory 
committee  is  in  the  public  interest. 

Designation.  Qualifications  Review 
Panel  for  the  Position  of  Director  John 
Fitzgerald  Kennedy  Library. 

Purpose.  The  committee  will  solicit 
and  review  Personal  Qualifications 
Statements  (SF-171)  of  candidates  for 
the  position  of  Director  of  the  John 
Fitzgerald  Kennedy  Library  and 
recommend  to  the  National  Archives 
and  Records  Administration  Merit 
Selection  Panel  those  applicants 
considered  to  be  best  qualified  for 
referral  to  the  Archivist  of  the  United 
States  for  final  selection. 

Dated:  November  28, 1985. 
Claudina'Weiher, 

Acting  Archivist  of  the  United  States. 

(FR  Doc.  85-28548  Filed  11-27-85;  8:45  am] 

BtLLINQ  CODE  751t-01-«l 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Paneh,  Meetings; 

agency:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  Meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panels  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

Date:  December  11, 1985. 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Publications  Subvention  category,  Texts 
Program,  Division  of  Research  Programs, 
for  projects  beginning  after  April  1, 1986. 

Date:  December  13. 1985. 

Time:  8:30  a.m.  to  5KX)  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Publications  Subvention  category,  Texts 
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Program.  Division  of  lUsearch  Programs, 
for  projects  beginning  afler  April  1, 1986. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evahiation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  conHdential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action,  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15, 1978, 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4).  (6) 
and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

Further  information  about  these 
meetings  can  be  obtained  from  M«. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowmient  for  the 
Humanities,  Washington,  DC  20506,  or 
call  (202)  786-0322. 
Stephen  |.  McCleary. 

Advisory  Committee  Kfanagement  Officer. 
[FR  Doc.  85-28441  Filed  11-27-85;  8:45  am) 

BILUNG  COOE  753«-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Peimit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
action:  Notice  of  Permit  Applications 
Received  Under  Antarctic  Conservation 
Act  of  197a  Pub.  L  95-541. 


summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  December  27, 1985.  Permit 
applications  may  be  inspected  by 


interested  parties  at  the  Permit  Office, 

address  below. 

Aooncss:  Comments  should  be 

addressed  to  Permit  Office,  Room  627, 

Division  of  Polar  Programs.  National 

Science  Foundation.  Washington.  DC 

20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  N^asures.  developed  in  1964  by 
the  Antarctic  Treaty  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on  ]uly 
15. 1985. 
The  application  received  is  as  follows: 

Applicant 

John  L  Bengston.  National  Marine 
Mammal  Laboratory,  National  Marine 
Fisheries  Service,  Seattle,  Washington 
98115 

Activity  for  Which  Permit  Requested 

Taking;  Import  into  U.S.A. 

This  project  consists  of  ship- 
supported  and  land-based  investigations 
of  seals  in  the  vicinity  of  the  Antarctica 
Peninsula  and  in  the  Weddell  Sea.  Its 
primary  purpose  is  to  study  the  feeding 
ecology,  reproduction,  and  population 
dynamics  of  the  pelagic  Antarctic  seals 
and  to  examine  their  role  in  the  marine 
ecosystem.  Crabeater  and  leopard  seals 
are  the  main  target  species. 

From  February-April,  1986.  the 
USCGC  Glacier  will  support  the 
AMERIEZ  II  cruise  in  the  Weddell  Sea. 
The  stomach  contents,  feeding  activity, 
diving  patterns,  and  reproductive  status 
of  crabeater,  leopard,  and  Ross  seals 
will  be  investigated  along  transects 
running  from  the  ice  edge  deeper  into 
the  consolidated  pack  ice  areas.  Seals 
will  be  collected  along  these  transects  to 
provide  data  on  feeding  ecology 
(stomach  and  gut  contents), 
reproductive  status  (reproductive 
fracts),  and  age  structure  (teeth). 

The  ship  is  planning  to  make  several 
multiple-day  stations,  lasting  up  to  4 
days  at  a  time.  During  these 


opportunities,  time-depth  recorders  and 
radio  transmitters  will  be  deployed  on 
crabeater,  leopard,  and  Ross  seals  to 
monitor  their  feeding  and  diving 
behavior. 

Shore-based  surveys  of  pinnipeds 
hauled  out  in  the  vicinity  of  Palmer 
Station  will  also  be  carried  out.  These 
surveys  will  be  investigations  of  the 
numbers  of  southern  elephant  seals.  To 
facilitate  the  census  work,  temporary 
paint  marks  will  be  applied  to  selected 
elephant  seals  hauled  out  in  the  survey 
area.  These  marks  will  have  no  adverse 
or  long-term  impact  on  the  individual 
seals. 

The  species  to  be  investigated  are  as 
follows: 
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Locations 

Antarctic  Peninsula  area  and  Weddell 
Sea. 

Dates 

January  1986-December  1966. 

Authority  to  publish  this  notice  has 
been  delegated  by  the  Director  of  the 
National  Science  Foundation. 
A.N.  Fowler. 

Acting  Director.  Division  of  Po Jar  Programs. 
[FR  Doc.  85-28365  Filed  11-27-85;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  50-529  And  SIN  50-5301 

Arizona  Public  Service  Co.,  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  partial 
exemption  from  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  to,  the 
Arizona  Public  Service  Company,  Salt 
River  Project  Agricultural  Improvement 
and  Power  District.  El  Paso  Electric 
Company,  Southern  California  Edison 
Company,  Public  Service  Company  of 
Mexico,  Los  Angeles  Department  of 
Water  and  Power,  and  Southern 
California  Public  Power  Authority  (the 
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applicants)  for  the  Palo  Verde  Nuclear 
Generating  Station,  Units  2  and  3 
located  at  the  applicant's  site  in 
Maricopa  County,  Arizona. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
exemption  from  Appendix )  of  10  CFR 
Part  SO  would  eliminate  the  full  pressure 
test  required  by  paragraph  III.D.2(b)(ii) 
and  substitute  a  seal  leakage  test  to  be 
conducted  at  a  pressure  speciBed  in  the 
Technical  Specifications.  The  proposed 
exemption  is  in  accordance  with  the 
applicants'  letter  dated  October  7, 1965. 

The  Need  for  the  Proposed  Action: 
The  proposed  Appendix  ]  exemption  is 
required  to  prove  the  applicant  with 
greater  plant  availability  over  the 
lifetime  of  the  plant.  Without  the 
proposed  exemption,  the  applicant 
would  be  required  to  perform  a  full 
presssure  test  of  air  locks  each  time  the 
plant  enters  the  cold  shutdown  mode, 
thereby  extending  each  outage. 

Environmental  Impacts  of  the 
Proposed  Action:  With  respect  to  the 
proposed  exemption  from  Appendix  J, 
the  increment  of  environmental  impact 
is  related  solely  to  the  potential 
■  increased  probability  of  containment 
leakage  during  an  accident.  This  would 
lead  to  higher  offsite  and  control  room 
doses.  However,  this  potential  increase  . 
is  very  small,  due  to  the  added  seal 
leakage  tests  and  the  protection  against 
excessive  leakage  afforded  by  the  other 
tests  required  by  Appendix  J. 

A  Itemative  to  the  Proposed  Action: 
Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operations  and  would 
result  in  reduced  operational  flexibility 
and  unwarraned  delays  in  owner 
ascension.         .-.V  ; 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "FES  Related"to  the 
Operation  of  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2  and  3." 
dated  February  1982. 

Agencies  and  Persons  Consulted:  The 
NRG  staff  reviewed  the  applicant's 
request  that  supports  the  proposed 
exemption.  The  NRG  staff  did  not 
consult  other  agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
signiRcant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  tfiis 
action,  see  the  letter  dated  October  7. 
1985.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC.  and  at  the  Phoenix 
Public  Library,  Business,  Science  and 
Technology  Department  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Dated:  at  Bethesda,  Maryland,  this  22  day 
of  November,  198S. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  M  Novak. 

Assistant  Director  for  Licensing,  Division  of 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  85-28476  Filed  ll-27-85r  8:45  am] 

BILLINO  COOE  7SM-01-M 


Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island 
Unit  2  Meeting 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island 
Unit  2  {TMI-2)  will  be  meeting  on 
December  12. 1985.  from  7:00  PM  to  10«0 
PM  at  the  Holiday  Inn.  23  South  Second 
Street  Harrisburg,  PA.  The  meeting  will 
be  open  to  the  public. 

At  this  meeting  the  Panel  will  receive 
a  presentation  by  Norman  and  Marjorie 
Aamodt  on  the  results  of  their  health 
survey  of  residents  in  the  area  of  TMI-2. 
They  will  also  provide  a  critique  of  the 
health  studies  relating  to  the  March  28, 
1978  accident  at  TMI-2.  conducted  by 
the  Division  of  Epidemiology  Research, 
Pennsylvania  Department  of  Health.  The 
Panel  will  also  receive  a  status  report  on 
the  progress  of  defueling  from  General 
Public  Utilities  nuclear  Corporation. 
Members  of  the  public  will  be  given  the 
opportunity  to  address  the  Panel. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  Michael  T. 
Masnik.  Three  Mile  Island  Program 
Office.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  301/492-7466. 

Dated:  November  25, 1985. 
|ohn  C.  Hoyle, 

Advisory  Committee  Management  Officer 
IFR  Doc.  85-28475  Filed  11-27-85;  8:45  am] 

BILUNO  COOE  7S90-01-M 


[Docket  NaSO-341] 

Detroit  EcMson  COm  ConsMeration  of 
Isauanc*  of  Amendment  to  FacNity 
Operating  License  and  Propoeed  Mo 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is    ' 
considering  issuance  of  an  amendment 
to  Facility  Operating  license  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company,  for  operation  of  the  Fermi-2 
facility  located  in  Monroe  County. 
Michigan. 

The  purpose  of  the  proposed 
amendment  is  to  make  a  modiHcation  to 
the  Ferrai-2  Technical  Specifications 
regarding  the  requirement  to  inert  the 
primary  containment  by  December  21. 
1985.  in  accordance  with  the  applical)le 
regulation. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fipom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  hcensee's  amendment  application 
has  been  made  in  its  letter  dated 
November  13, 1985.  as  part  of  its  request 
to  delay  the  inerting  of  the  primaiy 
containment  until  completion  of  its 
Startup  Test  Program,  This  test  program 
will  be  ended  upon  the  successful 
completion  of  the  100  percent  rated 
thermal  power  trip  tests  as  described  in 
Chapter  14  of  the  Fermi-2  FSAR.  The 
proposed  modification  is  to 
Specification  3.10.5  which  states  that 
containment  inerting  be  suspended  until 
six  months  after  initial  criticality.  Since 
initial  criticahty  was  achieved  on  June 
21. 1985.  inerting  would  therefore  be 
required  no  later  than  December  21, 
1985,  for  operation  of  the  Fermi-2 
facility. 

Based  on  the  three  criteria  in  10  CFR 
50.92  for  defining  a  significant  hazards 
consideration,  operation  of  the  Fermi-2 
facility  in  accordance  with  the  proposed 
amendment  will  not- 
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(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Neither 
the  probability  nor  the  consequences  of 
an  accident  will  be  changed  since  the 
proposed  delay  in  inerting  the  Fenni-2 
containment  will  not  significantly  alter 
the  plant  parameters  which  were 
considered  when  the  Commission- issued 
its  regulation  regarding  the  delay  in 
inerting. 

(2}  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  Tfaie 
fission  product  inventory  which  would 
add  decay  heat  into  the  fuel  elements 
would  not  differ  significantly  from  that 
assumed  in  the  applicable  regulation 
(i.e..  10  CFR  50.44(c)(3)(i)).  This  is 
assured  by  the  proposed  operational 
restriction  of  120  effective  full  power 
days. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  since  the  plant 
parameters  which  were  previously 
assumed  in  establishing  a  margin  of 
safety  against  the  possibihty  of  a 
hydrogen  explosion  inside  primary 
containment,  have  not  changed. 

On  the  above  mentioned  bases,  the 
staff  proposes  to  determine  that  this 
amendment  which  modifies  one  section 
of  the  Fermi-2  Technical  Specifications, 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attn:  Docketing 
and  Service  Branch. 

By  December  3a  1985.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facibty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  A  request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Ekwnestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commissioa  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 


of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  made 
a  party  to  the  proceeding;  (2)  the  nature 
and  extent  of  the  petitioner's  property, 
financial,  or  other  interest  in  the 
proceeding:  and  (3)  the  possible  effect  of 
any  order  which  may  be  entered  in  the 
proceeding  on  the  petitioner's  interest. 
The  petition  should  also  identify  the 
specific  aspects  of  the  subject  matter  of 
the  proceeding  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  re^>ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 


Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstancfing 
the  request  for  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-ft^e 
telephone  call  to  Western  Union  at  (800) 
325-6000.  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  B.  J.  Youngblood: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  the  Federal  Register  notice.  A 
copy  of  the  pebtion  should  also  be  sent 
to  the  Executive  Legal  Director,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  John 
Flynn.  Esquire.  2000  Second  Avenue, 
Detroit  Michigan,  48826,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and'or 
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request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  Z.714(a](l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  Monroe 
Coanty  Library  System,  3700  South 
Custer  Road,  Monroe,  Michigan,  48161. 

Dated  at  Bethesda.  Maryland,  this  22nd 
day  of  November,  1995. 
■  For  the  Nudear  Regulatory  Commission. 
B.|.  Yoangblood, 

Chief,  Licensing  Branch  No.  1,  Division  of 
Licensing. 
|FR  Doc.  85-28591  Filed  11-27-85;  8:45aml 

B4U.ING  CODE  7S90-<)1-M 


SMALL  BUSINESS  ADMINISTRATION 

Atlanta  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration,  located  in  the 
geographical  area  of  Atlanta,  Georgia, 
will  hold  a  public  meeting  from  9:00  a.m. 
to  3:00  p.m.,  on  Friday,  December  20, 
1985,  at  the  Peachtree— Twenty-Fifth 
Building,  1718  Peachtree  Road.  NW.. 
Room  162,  Atlanta,  Georgia,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration  and  others  attending. 

For  further  information,  write  or  call 
B.R.  Wells,  District  Director,  U.S.  Small 
Business  Administration,  1720  Peachtree 
Road,  NW.,  Atlanta,  Georgia  30309,  (404) 
881-4749. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
November  22, 1985. 
(PR  Doc.  65-28435  Filed  11-27-85;  8:45  am] 

BILLINQ  CODE  802S-01-M 


California;  Designation  of  Disaster 
Loan  Area 

The  City  of  Santa  Ana,  Orange 
County,  California  constitutes  a  disaster 
area  because  of  damage  resulting  from  a 
fire  in  the  Pioneer  Town  Shopping 
Center  which  occurred  on  July  10-11, 
1985.  Eligible  small  businesses  without 
credit  elsewhere  and  small  agricultural 
coopCTatives  without  credit  elsewhere 
may  file  applications  for  economic 
injury  assistance  until  the  close  of 
business  on  August  21, 1986,  at  the 
address  listed  below: 


Disaster  Area  4  Office,  Small  Business 
Administration,  77  Cadillac  Drive, 
Suite  158,  Sacramento,  Cahfomia 
95825 

or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
business  applicants  without  credit 
elsewhere  is  4  percent  and  10.5  percent 
for  eligible  small  agricultiual 
cooperatives  without  credit  elsewhere. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008} 

Dated:  November  21, 1985. 
James  C.  Sanders, 
Administrator. 
[FR  Doc.  85-26436  Filed  11-27-85;  &A&  am] 

BILUNQCOOE  M2S-41-M 


New  Jersey;  Declaration  of  Disaster 
Loan  Area 

The  county  of  Cape  May  in  the  State 
of  New  Jersey  constitutes  a  disaster 
area  because  of  damage  caused  by 
Hurricane  Gloria  which  occurred  on 
September  27. 1985.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  January  20, 
1986,  and  for  economic  injury  until  the 
close  of  business  on  August  20. 1986.  at 
the  address  listed  below: 

Disaster  Area  1  Office,  Small  Business 
Administration.  15-01  Broadway.  Fair 
Lawn.  NJ  07410 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

Homeowners  with  credit  available 

elsewhere 8.000 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  Mrithout  credit  available 
elsewhere 4.000 

Businesses  (EIDL)  without  credit 
available  elsewhere 4.d00 

Other  (nonprofit  organizations  in- 
cluding charitable  and  religious 
organizations) 10.500 


The  number  assigned  to  this  disaster 
is  222008  for  physical  damage  and  for 
economic  injury  the  number  is  637000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008} 

Dated:  November  20, 1985. 
James  C  Sanders, 
Administrator. 
(FR  Doc.  85-28437  Filed  11-27-85;  8:45  am] 

BUXmaCODE  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  42425] 

Southwest  Airlines  Co.  Enforcement 
Proceeding;  Postponement  of  Hearing 

Notice  is  hereby  given  that  the 
hearing  in  the  above-entitled 
proceeding,  earlier  scheduled  to  be  held 
on  February  4, 1986,  will  be  held  on 
February  19, 1986,  at  9:30  a.m.  (local 
time)  in  Room  5332  Nassif  Bldg.,  400  7th 
Street,  SW.,  Washington,  DC,  before  the 
undersigned  Chief  Administrative  Law 
Judge. 

Dated:  at  Washington,  DC,  November  22. 
1985. 
Efias  C  Rodriguez, 

Chief  Administrative  Law  Judge. 

[FR  Doc.  85-28473  Filed  11-27-85;  8:45  am] 

BILUNG  COOE  4«tO-«2-4l 


Application  of  Wrigfrt  Air  Service,  Inc. 
for  Certificate  Authority  Under  Sut>part 
Q 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause, 
(Order  85-11-60)  Docket  43314. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  Hnding  Wright  Air 
Service,  Inc.,  Ht  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
scheduled  interstate  and  overseas  air 
transporation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  16, 1985;  and  answers  to 
objections  shall  be  filed  no  later  than 
December  28. 1985. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
43314  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Appendix  B  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  K.  Nolan,  (202)  428-7631, 
Aviation  Enforcement  and  Proceedings 
(C-70,  Room  4116),  or  Linda  L  Lundell 
(202)  755-3812,  Special  Authorities 
Division  (P-47.  Room  6420).  U.S. 
Department  of  Transpdrtation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 
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Dated:  November  21. 1985. 
Matthew  V.  ^cocoxza. 

Assistant  Secretary  for  Po/icy  and 

International  Affairs. 

|FR  Doc.  85-28474  Filed  11-27-85;  8:45  amj 

BNJJNQ  CODE  4«10-«>-M 


FederaJ  Highway  Administration 

Environmental  impact  Statement; 
Hillsborough  County,  FL 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Hillsborough  County.  Florida. 
FOR  FURTHER  INFORMATION  CONTACT 
D.B.  Luhrs.  District  Engineer,  Federal 
Highway  Administration,  227  N. 
Bronough  Street,  Room  2015, 
Tallahassee,  Florida  32301,  Telephone: 
(904)  681-7239. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Florida 


Department  of  Transportation,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to 
construct  an  expressway  in 
Hillsborough  County.  Florida.  The 
proposed  project  would  involve  the 
construction  of  the  Northwest 
Expressway  from  Interstate  275  to  State 
Road  597  (Dale  Mabry  Highway),  a 
distance  of  17  miles.  The  proposed 
improvements  within  those  corridors  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demands 
of  the  area. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
improvements  to  existing  State  Road  60 
(Eisenhower  Boulevard)  from  Interstate 
275  northward  to  Hillsborough  Avenue, 
then  on  new  location  to  State  Road  597 
(Lake  LeClare  alignment);  and  (3) 
improvements  to  existing  State  Road  60 
from  Interstate  275  northward  to 
Hillsborough  Avenue,  then  on  new 
alignment  using  an  abandoned  railroad 
to  State  Road  597  (Railroad  alignment). 

Federal,  State  and  local  agencies  have 
contributed  early  coordination 
comments.  Additionally,  a  project 


planning  team  developing  this  project 
has  contacted  Federal,  State  and  local 
agencies  for  information  relative  to  land 
use  planning,  water  quality  analysis, 
and  local  planning  needs.  Public 
information  meetings  relative  to  corridor 
locations  have  been  held.  A  public 
hearing  will  be  held  after  approval  of 
the  draft  EIS.  The  draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  this  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  Federal  Highway 
Administration  at  the  address  provided 
above. 

Issued  on:  November  21, 1985. 
P.E.  Carpenter. 

Division  Administrator,  Tallahassee,  Florida. 
(FR  Doc.  85-28368  Filed  11-27-85;  8:45  am] 

BILLING  CODE  4910-22-M 


49149 


Sunshine  Act  Meetings 


VoL  Sa  No.  230 

Friday,  November  29,  1885 


This  sedion  of  the  FEDEFJAL  REGISTER 
contair«  notees  ot  meetengs  published 
under  the  "Governnaent  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U^C  552b(eM3). 


CaNTENTS 


Commodity  Futures  Tracttng  Commis- 
sion    V-4 

Federal  Deposit  Insurance  Corpota- 

tion _ 5_io 

Federal  Election  Commission 11 

Federal  Maritime  Commission....! 12 

Railroad  Ftetirement  Board 13 

Securities  and  Exchange  Commission .  14 

Tennessee  Valley  Authorily _„ 15 

1 

COMMODITY  FUTVaSS  TRAOtNO 
COMMISSION 

TIME  AND  date:  11:00  ajQ..  December  6^ 

1985. 

PtACE:  2033  K  Street,  NW.,  W^lungton. 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

surveillance  matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commiaaien. 
-  [FR  Doc.  85-28561  Filed  11-26-85;  1:39  pmj 

BILLING  OOOE  USI^I-H 


COMMOMTV  FUTURES  TRAOWG 
COMMISSION 

TIME  AND  DATE:  11«>  a.m.,  December  13, 
1985. 

PLACE:  2033  K  Street  NW.,  Washington. 
DC,  8th  Floor  Conference  Room. 
status:  Qosed. 

MATTERS  TO  BE  CONSIDERED:  Market 
surveillance  matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doe.  85-28562  Filed  11-26-85;  1:59  pm] 

BILUNO  COOE  C35t-01-M 


3 

COMMOOmr  FUTURES  TRADINQ 
COMMISSION 

TIME  AND  DATE  11:00  a.ra.,  December  20. 
1985. 


pu^CE:  2033  K  Street.  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

surveillance  matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jeaa  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  CoFomisaioB. 

[FR  Doc  85-28563  Filed  llr-26-8S:  1:59  pn] 

BILUNQ  COOC  OBt-OI-a 


COMMODITY  FUTURES  TRAOIMO 
COMMISSION 

TIME  AND  date:  11«)  a.m.,  December  27. 
1985. 

PLACE:  2033  K  Street,  NW., 
Washington,  DC.  8th  Floor  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  COMSIDBtEO-.  Maritet 

surveillance  matters. 

CONTACT  PERSON  FOK  MORE 

MFORUATtOK  Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  85-28564  Filed  11-26-85;  1:59  pm 

BILUNG  COOE  «3St-0t-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notkie  is  hereby  given  that 
the  Federal  Dep(»it  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.nk  on 
Monday.  December  2. 1985,  to  C(Hisider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  nMved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  p>reviou8 
meetings. 

Application  for  Federal  deposit 
insurance: 

CreditAmerica  Lending  and  Thrift 
Company,  an  operating  noirinstired  industrial 
bank  located  at  1027  Oak  Street.  Bratnerd, 
Minnesota. 


BEST  COPY  AVAILABLE 


Application  for  consent  to  purchase  a 
100-percent  ownership  in  another 
finandal  entity: 

The  Hibetnia  Bank,  San  Franoaca 
California,  as  insured  State  Bonnember 
bank,  for  consent  to  acquire  IQO  percent  of 
the  stock  of  Hibemia  Pacific  Limited,  a 
eorpora'Son  to  be  organized  in  Hong  Kong. 

RecDounendatioits  regarding  the 
liquidation  of  ■  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  Kqtudator,  or  liqaidating  agent 
of  those  assets: 

Case  No.  46,  367-SR 

Bank  of  Lake  Helen,  Lake  Helen.  Florida 
Case  No.  46.  368-SR 

Bank  of  Enville.  Enville.  Tennessee 
Case  No.  46,  369-SR 

Carroll  County  Bank.  HnatingdoB. 
Teruiesaee 
Case  No.  46.  370-SR 

Watkins  Banking  Company,  Faunsdale. 
Alabama 

The  meeting  wiU  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW.. 
Washington.  DC 

Requests  for  further  informatioo 
concerning  the  meeting  nkay  be  directed 
to  Mi.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  25. 1985. 
Federal  Deposit  InsuraiKe  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc.  85-28506  Filed  tl-28-85;  ll.-oe  amj 
BILUNQ  COM  tn*^\-m 
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FEI>ERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  December  2^ 
1985,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)(6),  (c)(8),  and  (c)(9)(AKii) 
of  Title  5,  United  States  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 


49150       Federal  Register  /  Vol.  50.  No.  230  /  Friday.  November  29.  1985  /  Sunshine  Act  MeeUngs 


requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  {c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Request  for  recission  of  denial  of 
application  for  Federal  deposit 

insurance: 

First  American  Bank  and  Trust  Inc.,  North 
Charleston.  South  Carolina. 

Memorandum  regarding  the 
Corporation's  liquidation  and 
receivership  activities. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (S 
U.S.C.  552b{c)(2)  and  (c)(6}). 

Reports  of  committees  and  ol^cers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street.  NW., 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425. 

Dated:  November  25. 1985. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson. 

Executive  Secretary. 

[FR  Doc.  85-28507  Filed  11-2&-85;  11K»  am] 

nUMO  COOC  (714-01-11 


FEDERAL  DEPOSIT  mSURANCC 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  4:27  p.m.  on  Friday,  November  22, 
1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to:  (1)  Receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assiunption  of  the  liability  to  pay 
deposits  made  in  Chester  State  Bank, 
Chester,  Texas,  which  was  closed  by  the 
Banking  Commissioner  for  the  State  of 
Texas  on  Friday,  November  22. 1985;  (2) 
accept  the  bid  for  the  transaction 
submitted  by  Bank  of  East  Texas, 
Chester,  Texas,  a  newly-chartered  State 
nonmember  bank;  (3)  approve  the 
applications  of  Bank  of  East  Texas, 
Chester,  Texas,  for  Federal  deposit 
insurance  and  for  consent  to  purchase 
certain  assets  of  and  assume  the 
bability  to  pay  deposits  made  in  Chester 
State  Bank.  Chester.  Texas;  and  (4) 
provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)),  as  was  necessary  to 
faciUtate  the  purchase  and  assumption 
transaction. 

The  meeting  was  recessed  at  4:30  p.m., 
and  at  6:55  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors:  (1)  Received  bids  for  the 
purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Allen  County  Bank 
and  Trust  Company,  Leo,  Indiana,  which 
was  closed  by  the  Director  of  the 
Department  of  Financial  Institutions  for 
the  State  of  Indiana  on  Friday, 
November  22, 1985;  (2)  accepted  the  bid 
for  the  transaction  submitted  by  The 
Indiana  National  Bank,  Indianaplis, 
Indiana;  and  (3)  provided  such  financial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1923(c)(2)).  as  was  necessary  to 
facihtate  the  purchase  and  assumption 
transaction. 

The  meeting  was  recessed  at  6:56  p.m.. 
and  at  11:30  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors  adopted  a  resolution 
making  funds  available  for  the  payment 


of  insured  deposits  made  in  California 
Heritage  Bank,  San  Diego,  California, 
which  was  closed  by  the  Superintendent 
of  Banks  for  the  State  of  California,  on 
Friday.  November  22. 1985. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earUer  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6).  (c)(8).  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  November  26. 1985 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
[FR  Doc.  85:  28592  Filed  11-26-85;  3:51  pm] 

BILUNQ  CODE  (714-01-« 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  8:50  a.m.  on  Saturday,  November  23. 
1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to:  (1)  Accept  the  bid  of 
Grossmont  Bank.  La  Mesa,  California, 
an  insured  State  nonmember  bank,  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  California  Heritage 
Bank,  San  Diego,  California,  which  was  . 
closed  by  the  Superintendent  of  Banks 
for  the  State  of  California  on  Friday, 
November  22, 1985;  (2)  approve  the 
application  of  Grossmont  Bank,  La 
Mesa.  California,  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liabiUty  to  pay  deposits  made  in 
California  Heritage  Bank.  San  Diego, 
California,  and  for  consent  to  establish 
the  two  offices  of  California  Heritage 
Bank  as  branches  of  Grossmont  Bank; 
and  (3)  provide  such  financial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 
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In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Director  H.  Joe  Selby  (Acting 
Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c){8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  November  28, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
FR  Doc.  85-28593  Filed  11-26-85:  3:52  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday, 
November  25, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Mr.  Michael  A.  Mancusi,  acting  in  the 
place  and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter 

Application  of  Metropolitan  Bank  St.  Paul, 
St.  Paul,  Minnesota,  an  insured  State 
nonmember  bank,  for  consent  to  purchase  the 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  Metro  Thrift  Company.  Inc., 
St.  Paul,  Minnesota,  a  non-FDIC-insured 
institution. 

The  Board  further  determined,  on 
motion  of  Chairman  L.  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Mr.  Michael  A.  Mancusi,  acting  in  the 
place  and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  this  meeting,  on  less  than  seven  days' 


notice  to  the  public  of  the  following 
matters: 

Application  of  Republic  Bank,  Pinellas 
County  (P.O.  Clearwater).  Florida,  for 
consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposits  made  in 
the  Seminole,  Florida,  branch  of  Ameriflrst 
Federal  Savings  and  Loan  Association, 
Miami,  Florida,  a  non-FDIC-insured 
institution. 

Application  of  the  The  Second  National 
Bank  of  Warren,  Warren,  Ohio,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  Howland 
Office  of  Peoples  Savings  and  Loan 
Company.  Ashtabula,  Ohio,  a  non-FDIC- 
insured  institution. 

Application  of  Keith  County  Bank  &  Trust 
Company,  Ogallala,  Nebraska,  an  insured 
State  nonmember  bank,  for  consent  to  merge, 
under  its  charter  and  with  the  title  "Adams 
Bank  and  Trust,"  with  Bank  of  Brule,  Brule, 
Nebraska;  Chase  County  Bank  &  Trust 
Company.  Imperial,  Nebraska;  Security  State 
Bank,  Madrid.  Nebraska;  and  First  Security 
Bank,  Sutherland.  Nebraska,  all  insured  State 
nonmember  banks,  and  for  consent  to 
establish  the  sole  office  of  each  of  the  four 
banks  as  branches  of  the  resultant  bank. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  November  28, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  85-28594  Filed  11-26-85;  3:53  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
November  25, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  WiUiam 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Mr.  Michael  A.  Mancusi,  acting  in  the 
place  and  stead  of  Director  H.  Joe  Selby 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  pubUc,  of  the  following 
matter. 

Memorandum  regarding  the  Corporation's 
assistance  agreement  with  an  insured  bank 
pursuant  to  section  13  of  the  Federal  Deposit 
Insurance  Act 


The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4)  and  (c)(9)(B)  of  the  "Government 
in  the  Sunshine  Act"  (5  U.S.C.  552b  (c)(4) 
and  (c)(9)(B)). 

Dated:  November  26, 1985. 
Federal  Deposit  Insurance  Corporation, 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-28595  Filed  11-26-85;  3:54  pm] 
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FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  December  3, 
1985, 10:00  a.m. 

PLACE:  1325  K  Street,  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C.  437g 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b}.  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday.  December  5. 

1985, 10:00  a.m. 

PLACE:  1325  K  Street,  NW.,  Washington. 

DC  (Fifth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  of  Future  Meetings 

Correction  and  Approval  of  Minutes 

Draft  AO 1985-36;  Robert  R.  Weed.  The  Bob 

Weed  Company 
Recommendations  Regarding  the  Proposed 

Revision  of  11  C.F.R.  110.1  and  110.2 
Routine  Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

202-523-4065. 

Majorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  85-28584  Filed  11-26-85;  3:39  am] 
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FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  December  4, 

1985. 

place:  Hearing  Room  One.  1100  L 

Street.  NW..  Washington.  DC  20573. 
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STATUS:  Parts  of  the  meeting  will  he 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BC  CONStOCRED: 

Portion  open  to  the  public: 

1.  Ck>nsideration  of  a  draft  proposed  rule 
concerning  retroactive  provisions  ia 
agreements  subject  to  the  Shipping  Act  of 
1984. 

Portions  closed  to  the  public 

1.  Petition  for  investigation  and  relief  of 
Rainbow  Navigation.  Inc.,  concerning 
conditions  in  the  United  States/Iceland  trade. 

a.  DOCKET  MO.  M-i:  Carrier  International 
Corporation  v.  Waterman  Steamship 
Corporation — Consideration  of  exceptions 
and  reply  to  exceptions  relative  to  Initial 
Decision  of  Administrative  Law  Judge. 

3.  Docket  No.  84-10:  The  Coca-Cola  Export 
Corporation  v.  Peruvian  Amazon  Line — 
Consideration  of  exceptions  and  reply  to 
exceptions  relative  to  Initial  Decision  of 
Administrative  Law  Judge. 

covrr  ACT  person  for  more 

information:  Bruce  A.  Dombrowski, 

AcUng  Secretary,  (202)  523-572S. 

Bruce  A.  Dombrowski, 

Acting  Secretary. 

|FR  Doc.  85-28504  Filed  11-28-85;  10:21  am] 

MLLMG  CODE  STSO-OVM 


13 

RAILROAD  RETIREMENT  BOARD 

Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  3, 1985,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street.  Chicago,  Illinois, 
60611.  The  agenda  fcr  this  meeting 
follows: 

(1)  Proposed  Changes  in  the  RULA 

Regulations 

(2)  Canadian  Service 

(3)  Appeal  of  Nonwaiver  of 

Overpayment,  Harold  E.  Phillips 

(4)  Request  for  Reconsideration  of 

Annuity  Beginning  Date.  Arnold 
Marcum 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920,  FTS  No.  387-492a 

Dated  November  25, 1985. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
|FR  Doc.  85-28550  Filed  11-26-85;  1:35  pmj 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 


Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  2, 1985. 

An  open  meeting  meeting  will  be  held 
on  Tuesday,  December  3, 1985,  at  lOKX) 
a.m.,  in  Room  1C30,  followed  by  a 
closed  meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Coomiission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
sta^  members  who  are  respcmsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 

Commissioner  Gnmdfest.  as  duty 
ofHcer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
December  3. 1985,  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  adopt 
amendments  to  Rules  80(c)(1)  and  ao(e)  that 
would  (1)  change  the  categories  of  records 
available  to  the  public  in  regional  offices 
other  than  New  York  and  Chicaga  and  (2) 
delete  references  to  the  public  reference 
facilities  previously  located  in  Los  Angeles. 
The  release  would  also  amend  Rule  80{c)(l)(i) 
and  Rule  310  of  the  Commission's  privacy 
regulations,  to  delete  references  to  the  Los 
Angeles  public  reference  facilities.  For  further 
information,  please  contact  Jonathan  G.  Katz 
at  (202)  272-299S. 

2.  Consideration  of  whether  to  publish 
certain  interpretive  positions  of  the  staff  of  its 
Division  of  Investment  Management 
regarding  Form  ADV  and  other  reporting  and 
disclosure  requirements  applicable  to 
investment  advisers  under  the  Investment 
Advisers  Act  of  1940.  This  action  would 
update  a  previous  interpretive  release  (IA 
Rel.  No.  767)  on  adviser  registration  and 
annual  reporting  requirements.  For  further 
information,  please  contact  Jay  Could  at  (202) 
272-2107. 

3.  Consideration  of  whether  to  adopt 
amendments  to  Rule  22  and  Form  U-1  under 
the  Public  Utility  Holding  Company  Act  of 
1935  which  would  require  that  applications 
and  declarations  for  orders  thereunder 
contain  proposed  notices  which  may  be  used 
by  the  Commission  giving  public  notice  of 
such  filings.  For  further  information,  please 
contact  Kathleen  A.  Brandon  at  (202)  27Z- 
2676. 

4.  Consideration  of  whether  to  issue  a 
notice  of  filing  of  an  application  by  IDS 
Mutual,  Inc.,  et  al,  IDS/ American  Express 
Inc.  IDS  Life  Insurance  Company  and 
Shearson  Leham/ American  Express  Inc.,  et 
al.  for  exemption  from  section  10(f)  of  the 
Investment  Company  Act  of  1940  and  rule 


lOf-3  thereunder  and  whether  to  issue  a 
release  giving  notice  and  soliciting  comment 
on  whether,  and  if  sa  how  the  Commission 
should  amend  rule  lOf-3.  For  further 
information,  please  contact  Houghton  R. 
Hallock  at  (202)  272-3030  (with  respect  to  the 
application)  or  Philip ).  Neihoff  at  (202)  272- 
2048  (with  respect  to  die  amendment  of  rule 
lOf-3). 

5.  Consideration  of  whether  to  issue  a 
memorandum  opinion  and  order  permitting 
Arkansas  Power  &  Light  Company,  a  wholly 
owned  electric  subsidiary  of  Middle  South 
Utilities,  Inc.,  a  registered  holding  company, 
to  enter  into  $125  million  of  pollution  control 
financing.  This  proposal  was  noticed  by  the 
Commission  on  July  23, 1965  (HCAR  No. 
23772).  For  farther  information,  please 
contact  \yilliam  C.  Weeden  at  (202)  272-7683. 

6.  Consideration  of  whether  to  issue  an 
order  granting  the  application  of  Maui/ 
Waikiki  Hotel  Associates.  LaSalle/Market 
Streets  Associates,  and  VMS  National 
Properties  for  exemption  from  Sections  12(g), 
13(a)  and  14  of  the  Securities  Exchange  Act  of 
1934,  as  amended.  For  further  information, 
please  contact  William  E.  Toomey  at  (202) 
2^2-2573. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
December  3, 1985,  following  the  10:00 
a.m.  open  meeting,  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Formal  order  of  investigation. 

Opinion  and  order. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact- 
Douglas  Michael  at  (202)  272-2487. 
John  Wheeler, 
Secretary. 
November  26, 1985. 

[FR  Doc.  85-28565  Filed  ll-2ft-85;  2.-02  pmj 
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TENNESSEE  VAUEY  AUTHORtTV 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  226 
(November  22, 1985). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE* 
OF  MEETING:  10:30  a.m.  (EST).  Tuesday. 
November  26, 1985. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 
MEETING:  TVA  West  Tower  Auditorium. 
400  West  Summit  Hill  Drive.  KnoxvUle, 
Tennessee. 


STATUS:  Open. 
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AOOmONAt  matter:  The  following  item 
is  added  to  the  previously  announced 
agenda: 

E.  REAL  PROPERTY  TRANSACTIONS 
3.  Filing  of  Condemnation  Cases. 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office.  202-245-0101. 


SUPPLEMENTARY  INFORMATION: 

TVA  Board  Action 

The  TVA  Board  of  Directors  has 
found,  the  public  interest  not  requiring 
otherwise,  that  TVA  business  requires 
the  subject  matter  of  this  meeting  be 
changed  to  include  the  additional  time 
shown  above  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  members  of  the  TVA  Board  voted 


to  approve  the  above  findings  and  their 
approvals  are  recorded  below: 

Dated:  November  25, 1985. 

Approved: 
CM.  Dean,  |r.. 
Director  and  Chairman. 
Richard  M.  Freeman, 
Director. 
John  B..  Waters, 
Director. 
{PR  Doc.  85-28566  Filed  11-26-85;  203  pmj 
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Part  11 


Environmental 
Protection  Agency 


40  CFR  Parts  260,  261,  264,  265,  266, 
270,  271,  and  302 

Hazardous  Waste  Management  System; 
Used  Oil;  Final  Rule  and  Proposed  Rules 


BEST  COPY  AVAILABLE 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261. 264. 265. 266,  and 
271 

(SWH-fRL  2910-1] 

Hazardous  Waste  Management 
Systam;  Burning  of  Waste  Fuel  and 
Used  OH  Fuel  in  Boilers  and  Industrial 
Furnaces 

agency:  Environmental  Protection 

Agency. 

ACnoic  Final  rule. 

summary:  On  January  11, 1985.  EPA 
proposed  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  to  begin  regulation  of 
hazardous  waste  and  used  oil  burned 
for  energy  recovery  in  boilers  and 
industrial  furnaces.  The  proposal 
provided  administrative  controls  for 
those  persons  who  market  and  bum 
hazardous  waste  and  used  oil  fuels. 
Most  of  the  requirements  are  being 
finalized  as  proposed,  but  some 
modifications  have  been  made  in 
response  to  comment. 

The  final  rule  prohibits  the  burning  in 
nonindustrial  boilers  of  both  hazardous 
waste  fuel  and  of  used  oil  that  does  not 
meet  specification  levels  for  certain 
hazardous  contaminants  and  flash  point. 
It  also  provides  administrative  controls 
to  keep  track  of  marketing  and  burning 
activities.  These  controls  include 
notification  to  EPA  of  waste-as-fuel 
activities,  use  of  a  manifest,  or,  for  used 
oil,  an  invoice  system  for  shipments,  and 
recordkeeping.  Hazardous  waste  fuels, 
including  processed  or  blended 
hazardous  waste  fuels,  are  also  subject 
to  storage  requirements. 
DATES:  Effective  Dates:  The  effective 
dates  for  the  regulations  are: 

1.  Prohibitions.  The  prohibitions  on 
marketing  and  burning  of  hazardous 
waste  fuel  and  off-specification  used  oil 
fuel  in  nonindustrial  boilers  in 

§9  286.31(a)  (2)  and  (b),  and  286.41  (a) 
(2)  and  (b)  are  effective  on  December  9. 
1985.  To  implement  and  enforce  the 
prohibitions,  the  following  provisions 
are  also  effective  on  December  9, 1985: 

(a)  The  used  oil  fuel  specification  in 
§286.40(e),  except  for  the  specification 
level  for  lead  which  is  effective  May  29, 
1986. 

(b)  The  rebuttable  presumption  of 
mixing  hazardous  halogenated  wastes 
with  used  oil  in  S  266.40(c):  and 

(c)  The  used  oil  analysis  requirements 
and  attendant  record  keeping 
requirements  in  5§266.43(b)  (1)  and  (6), 
and  266.44  (d)  and  (e): 

2.  Storage  Controls.  The  storage 
controls  for  hazardous  waste  fuels  in 


§S266.34(c)  and  266.35(c)  are  effective 
on  May  29 1986;  and 

3.  All  Other  Provisions.  The  effective 
date  for  all  other  provisions  of  these 
regulations  (e.g.,  manifests  and.  for  off- 
specification  used  oil  fuel,  invoice 
requirements  for  shipments;  certification 
notices  to  suppliers;  and  recordkeeping 
of  manifests  or  invoices,  and 
certification  notices)  is  March  31, 1986. 
At  that  time,  the  manifest  or  invoice 
requirements  supersede  and  apply  in 
lieu  of  the  warning  label  requirements  of 
RC31A  section  3004(r). 

Compliance  Dates:  The  compliance 
dates  for  the  regulation  are: 

1.  Notification.  Marketers  and  burners 
of  hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  are  required 
to  notify  EPA  regarding  their  waste-as- 
fuel  activities  under  SS  266.34(b), 
266.35(b),  266.43(b)(3).  and  266.44(b). 
These  persons  must  so  notify  either  EPA 
or  States  authorized  by  EPA  to  operate 
the  hazardous  waste  program  by 
January  29, 1986;  and 

2.  Submission  of  Part  A  Permit 
Applications.  All  existing  marketers  and 
burners  (see  provisions  in  40  CFR  270.2 
and  270.70(a))  who  store  hazardous     ■ 
waste  fuels  and  who  are  not  currently 
operating  pursuant  to  interim  status 
(section  3005(e)  of  RCRA),  must  file  a 
notification  of  their  storage  activities 
with  EPA  by  January  29, 1986  and 
submit  a  Part  A  permit  application  to 
EPA  by  May  29, 1986. 

In  addition,  marketers  and  burners 
already  operating  pursuant  to  interim 
status,  but  who  operate  existing 
hazardous  waste  fuel  storage  facilities 
newly  subject  to  regulation  by  today's 
rule,  must  file  a  notification  of  their 
storage  activities  with  EPA  by  January 
29, 1986  and  submit  an  amended  Part  A 
permit  application  to  EPA  (with  an 
informational  copy  to  the  authorized 
State)  by  May  29, 1986. 

Explanation  for  these  effective  dates 
and  compliance  dates  is  provided  in 
Part  Five,  section  III  of  this  preamble. 
addresses:  The  official  record  for  this 
rulemaking  is  in  Room  S-212.  U.S. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  The 
record  may  be  viewed  from  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free,  at  (800)  424- 
9346  or  (202)  382-3000.  For  Technical 
information,  contact  Robert  Holloway. 
Waste  Combustion  Program,  Waste 
Management  and  Economics  Division. 
Office  of  Solid  Waste,  WH-565A.  U.S. 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington,  DC  20460. 
Telephone:  (202)  382-7917.  Single  copies 


of  the  final  rule  can  be  obtained  by 
calling  the  RCRA  Hotline  number  above. 
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THAT  ARE  REGULATED 
I.  Overview 
0.  Regulation  of  Boilers 

A.  Basis  for  Regulating  Boilers  by  Boiler  i 
Use 

1.  Conditional  Exemption  of 
Nonindustrial  Boilers  Burning  Hazardo  is 
Waste  Fuel 

2.  Consideration  of  Other  Criteria  for 
Identifying  Boilers  Subject  to  the 
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E.  Marine  and  Diesel  Kngiupy 
m.  Reguralion  of  Industrial  Fiimacea 
IV.  Regulati'on  of  Used  Oil  Space  Heatets 
PART  FOUR:  AOMffASTRATIVE  AND 

STORAGE  STANDARDS 
I.  Administrative  Stasuiards 

A.  Overview 

B.  Notification  Requirements 
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D.  Notice  and  Certincation  Requirements 

E.  Used  Oil  Analysis  Requirements  for 
Marketers 

F.  RecofQKeeptng  Re<)ttirement8 

U.  Storage  Reqwrcnents  tat  Kazardeos 

Waste  Fuel 
ni.  Exanqiies  of  How  Tkeae  Regutationa 

Operate 
PART  nVE:  ADMINISTRATIVE. 

ECONOMIC.  AND  ENVIRONMENTAL 

IMPACTS.  AND  LIST  OF  SUBJECTS 

I.  State  Aathority 

A.  Applicability  of  Rules  in  Atsthorized 
Sutes 

B.  Effect  on  State  AuthorizatioDS 

II.  Regulatory  Impacts 

A.  Results  of  Regulatory  Impacts  Studies 

1.  Economic  Impacts  on  the  Regulated 
Cammunity 

2.  Regulatory  FlexibiHfy  Act 

3.  Paperwork  Redaction  Act 

B.  Impacts  on  the  Used  Ot)  Recycling 
Industry 

lU.  Explanation  of  Compliance  Dates 
IV.  List  of  Subiects 

.    Today's  preanible  is  organized  into 
five  major  sections.  Part  I  contains 
background  information  that 
summarizes  major  provisions  of  the  rale. 
It  also  describes  how  the  rule  fits  into 
the  Agency's  strategy  tor  regulating 
other  types  of  used  oil  recycling  and 
disposal  and  for  regulating  the  actual 
burning  of  hazardous  waste  and  off- 
specification,  used  oil  in  industrial 
boilers  and  industrial  furnaces.  In 
addition,  this  section  discusses 
nonregulatory  approaches  to  the 
problems  considered  by  EPA. 

Part  II  describes  when  a  waste  is 
burned  for  energy  recovery  and 
identifies  those  hazardous  wastes  and 
used  oils  subject  to  this  regulation.  It 
also  discusses  the  basis  for  exempting  a 
number  of  waste-derived  fuels  and  for 
not  exempting  others.  In  addition,  it 
describes  the  test  for  distinguishing 
between  used  oil  and  hazardous  waste 
fuels.  Further,  this  section  defends  the 
risk  assessment  used  to  identify  used  oil 
constituents  included  in  the 
specification,  and  explains  the  basis  for 
the  final  specification.  Finally,  this 
section  responds  to  a  number  of 
comments  regarding  allowing  the 
blending  of  used  oil  fuel  to  meet  the 
specification,  availability  of  analytical 
procedures  for  used  oil,  and  the 
regulatory  status  of  combustioa 
residuals. 

Part  III  identifies  those  boilers  and 
industrial  furnaces  subject  to  this 
regulation  and  explains  the  basis  for 


regulatfaig  aonfaKkistrial  boilers 
immediately.  It  also  discusses  bow 
nonindustrial  boilers  can  continue  to 
bum  hazardous  waste  under  permit 
standards  for  hazardous  waste 
incinerators.  Flaatly,  this  section 
discusses  contnrfs  for  osed  oi)  space 
beaters  and  EPA's  intent  to  provide 
addftiona)  controls  for  these  devices  in 
future  ndemakings. 

Pari  IV  discusses  the  administrative 
controls  on  raailceters  and  bcrmers  that 
provide  a  tracking  system  for  shipments 
and  otherwise  provide  for 
implementation  and  enforcement  of  the 
prohibitions.  This  section  also  discusses 
the  basis  for  apjrfying  the  storage 
standards  to  all  hazardous  waste  fuels 
and  general  permit  procedures.  Finally, 
this  section  provides  examples  of  how 
the  rule  operates. 

Part  V  discusses  how  the  rules 
operate  immediatdy,  even  in  states 
authorized  to  operate  the  hazardous 
waste  program.  This  section  also 
discusses  the  economic  impacts  on  die 
regulated  community,  and  particularly, 
the  used  oil  recycting  industry. 

PAST  ONE:  BACKGROUND 

I.  Legal  Aotiiority 

These  regulatioiw  are  pronulgeted 
today  under  the  authority  of  sections 
1006,  2002(a).  3001.  3002.  3003,  3004,  3005, 
3007,  3010,  and  3014  of  the  Sohd  Waste 
Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  the  Qaiet  Conununitiea  Act 
of  1978,  the  Solid  Waste  Disposal  Act 
Amendments  ctf  1960,  the  Used  Oil 
Recycling  Act  of  1960,  and  the 
Hazardous  and  Solid  Waste 
Amendments  of  1964,  42  U.S.C  6905, 
6912(a).  6821. 6922. 6923,  6924. 6625. 6927, 
6930.  and  6032. 

II.  Overview  of  the  Final  Rule 

With  today's  rulemaking,  EPA  begins 
to  regulate  those  hazardous  wastes  and 
used  oil  that  are  marketed  and  burned 
for  energy  recovery.  The  chief  purpose 
of  these  rules  is  to  prohibit  the  burning 
of  hazardous  waste  and  contaminated 
used  oil  in  nonindustrial  boilers.  The 
prohibitions  are  implemented  and 
enforced  by  placing  administrative 
controls  on  marketers  and  burners 
of  these  fuels. 

Today's  rule  also  establishes  a 
rebuttable  presamption  that  used  oil 
that  contains  more  than  1000  ppm  total 
halogens  is  mixed  with  halogenated 
hazardous  waste  and.  therefore,  is  a 
hazardous  waste.  The  presomptioa  may 
be  rebutted  by  showing  the  used  cul  has 
not  been  mixed  with  hazardous  wastes 
(e.g.,  by  showing  it  does  not  contain 
si^iificant  levels  of  halogenated 


hazankms  constitueBtB).  Used  oil 
presiuned  to  be  mixed  with  hazardoaa 
waste  is  subject  to  regolatian  as 
hazardous  waste  fuel  when  burned  for 
energy  recovery. 

In  addition,  the  rule  establishes  a 
specification  for  used  oil  fuel  (i.e..  used 
ofl  not  mixed  with  hazadous  waste)  that 
is  essentially  exempt  from  all  regulation 
and  may  be  burned  in  nonindustrial 
boilers.  The  specification  seta  allowable 
levels  for  designated  toxic  coostituents, 
flash  point,  and  total  halogens. 

Bnraiag  of  hazardous  waste  fud  and 
off-spccificatioa  used  oil  fuel  in 
industrial  and  utility  boilers  and 
industrial  furnaces  continues  to  be 
exempt  from  regulation.  The  Agency 
intends  to  regulate  such  burning  imder 
permit  standards  to  be  proposed  in  1980, 
as  discussed  below. 

Administrative  requirements  such  as 
notification,  receipt  of  identification 
number,  and  compliance  with  manifest 
or  invoice  (for  oS-qwcification  used  oil 
fyel)  systems  are  being  promulgated 
today  to  enforce  the  prohibitions  on 
burning  of  hazardous  waste  fuel  and 
offspecification  used  oil  in  nonindustrial 
boilers. 

Today's  rule  also  applies  RCJIA 
hazardous  waste  storage  standards  to 
facilities  storing  hazardous  waste  fuels. 
Such  waste-derived  fuels  have 
heretofore  been  exempt  (on  an  intarmi 
basis)  from  storage  standards  when 
prodiiced  by  a  person  other  than  the 
generator.  See  ii  266.30(a]  and 
266.34(c).  50  FR  at  667  Qanuary  4. 1985). 

Several  modifications  have  been 
made  to  the  proposed  nde  in  response  to 
comments.  These  include:  the  reliuttable 
presumption  of  mixing  hazardous 
halogenated  solvents  with  used  oil  is 
based  on  a  total  halogen  level  of  1000 
ppm  rather  than  a  total  chlorine  level  of 
4000  ppm;  a  ^>ecification  for  total 
halogens  is  added  to  the  used  oil  fitd 
specification  at  a  level  of  4000  ppm;  and 
the  effective  date  of  the  lead 
specification  level  (set  at  100  ppm)  is 
deferred  for  six  months,  while  the  other 
specification  parameters  are  effective 
ten  days  after  promulgation. 

The  Agency  is  also  developing  two 
other  rulemakings  that  will  regulate  the 
blending  and  burning  of  used  oil  and 
hazardous  waste  for  energy  recovery. 
EPA  will  soon  be  iKoposing  a  rule  that 
would  list  used  oil  as  hazardous  waste 
and  establish  special  management 
standards  for  recycled  oiL  including  oil 
burned  for  energy  recovery.  Those  rules 
would  go  beyond  today's  final  rule  by 
providing  standards  for  used  oil 
generators  and  collectors,  and  by 
regulating  the  transportation  and 
storage  of  used  oil.  Today's  final  rule 
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places  administrative  controls  only  on 
marketers  and  burners  of  used  oil 
burned  for  energy  recovery,  and  does 
not  regulate  the  transportation  and 
storage  of  used  oil. 

In  1986,  we  are  scheduled  to  propose 
permit  standards  for  the  actual  burning 
of  hazardous  waste  and  used  oil  in 
boilers  and  industrial  furnaces.  Under 
those  permit  standards,  hazardous 
waste  could  be  burned  in  any  boiler  or 
industrial  furnace,  irrespective  of 
purpose  (i.e.,  hazardous  waste  could  be 
burned  for  energy  recovery,  material 
recovery,  or  destruction).'  Burning  of 
contaminated  (i.e.,  off-specification) 
used  oil  would  be  permitted  under 
special  permit-by-rule  standards. 

ni.  Nonfegulatory  Alternatives 

EPA  carefully  examined  a  number  of 
nonregulatory  strategies  for  managing 
used  oil,  but  failed  to  identify  any  that 
would  be  as  protective  as  these 
regulations.  See  50  FR  at  1687  (January 
11, 1985).  The  most  promising  approach 
considered  was  a  tax  rebate  system. 
Under  this  system,  a  tax  on  virgin  lube 
oil  would  be  rebated  to  "acceptable" 
users  of  used  oil  (e.g.,  rerefiners. 
"acceptable"  burners).  We  explained  in 
the  proposal,  however,  why  a  tax  rebate 
system  would  be  ineffective  in 
protecting  human  health  and  the 
environment  and  impractical  to 
implement. 

In  response  to  EPA's  discussion  on 
nonregulatory  alternatives,  one 
commenter  suggested  a  program 
whereby  "do-it-yourself'  oil  changers 
would  voluntarily  bring  their  used  oil  to 
gas  stations  to  be  sold  to  rerefiners. 
While  the  Agency  is  strongly  in  favor  of 
of  rerefining.  EPA's  objective  in 
promulgating  today's  regulations  is  to 
begin  to  regulate  used  oil  management 
to  ensure  that  it  is  managed  in  an 
environmentally  acceptable  manner.  See 
RCRA  section  3014.  This  provision  does 
not  authorize  EPA  to  determine 
preferential  recycling  approaches  and  to 
direct  used  oil  to  those  approaches, 
provided  alternative  types  of  recycling 
are  conducted  in  a  manner  that  protects 
human  health  and  the  environment.* 


'  Hazardoiu  waste  may  be  burned  for 
oestruction.  previously  and  under  today's  rule,  only 
under  RCRA  hazardous  waste  incinerator  standards 
found  in  40  CFR  Paris  264  and  265. 

•  We  believe  that  todays  regulations  will,  in  fact, 
result  in  a  substantial  increase  in  used  oil  rerefining. 
Used  oil  that  does  not  meet  the  specification  and 
that  is  currently  burned  for  energy  recovery  in 
nonindustrial  boilers  must  either  be  blended  to  meet 
the  specification  or  diverted  to  industrial  or  utility 
boilers  or  industrial  furnaces.  We  expect  that  a 
substantial  amount  of  this  oil  will  And  its  way  to 
rerefiners.  We  note  also  that  EPA  anticipates 
proposing  in  Spring  1986  Federal  procurement 


PART  TWO:  MATERIALS  THAT  ARE 
REGULATED 

L  Overview 

Today's  rules  apply  to  hazardous 
waste  and  used  oil  burned  for  energy 
recovery.  When  so  recycled,  these 
wastes,  and  materials  that  are  produced 
from  or  otherwise  contain  these  wastes 
as  a  result  of  blending,  processing,  or 
other  treatment,  are  termed  hazardous 
waste  fuel  or  used  oil  fuel.  These  terms 
are  defined  in  this  section.  We  also 
discuss  how  to  determine  when  a  waste 
is  burned  for  energy  recovery  and  the 
applicabilify  of  these  rules  to  burning  for 
materials  recovery.  In  addition,  we 
discuss  when  combustion  residuals  from 
boilers  and  industrial  furnaces  burning 
hazardous  waste  and  used  oil  are 
subject  to  regulation  as  hazardous 
waste.  Finally,  we  discuss,  in  response 
to  comments,  our  plans  to  give  special 
consideration  to  regulating  the  on-site 
burning  of  de  minimis  quantities  of 
hazardous  waste  fuel  and  off- 
specification  used  oil  in  the 
development  of  permit  standards  for 
boilers  and  industrial  furnaces 
scheduled  to  be  proposed  in  early  1986. 

In  defining  "hazardous  waste  fuel", 
we  discuss  the  basis  for  exempting 
certain  hazardous  waste  fuels  from 
these  regulations — petroleum  refinery 
fuel  products  derived  from  hazardous 
waste  produced  by  refining  and 
ancillary  operations,  and  coke  and  coal 
tar  derived  from  hazardous  waste 
produced  by  coal  coking  operations  in 
the  iron  and  steel  industry — and  why  we 
are  rejecting  argimients  by  some 
commenters  to  exempt  or  exclude  other 
hazardous  waste  fuels. 

In  defining  "used  oil  fuel",  we  define 
used  oil  and  explain  the  difference 
between  used  oil  and  "oily  waste."  In 
addition,  we  discuss  the  specification 
for  used  oil  that  may  be  burned  in 
nonindustrial  boilers,  and  explain  why 
we  added  total  halogens  to  the  proposed 
specification  at  a  level  of  4,000  ppm  and 
why  PCBs  were  deleted  from  the 
proposed  specification.  We  also  respond 
to  comments  regarding  why  other 
parameters  were  not  added  to  the 
specification  and  why  certain 
specification  levels  were  selected.  We 
also  discuss  how  to  distinguish  between 
hazardous  waste  fuel  and  used  oil  when 
the  used  oil  may  have  been  mixed  with 
hazardous  halogenated  solvents,  when 
used  oil  may  be  mixed  with  small 
quantity  generator  hazardous  waste, 
and  when  used  oil  exhibits  a 
characteristic  of  hazardous  waste. 
Finally,  we  respond  to  comments  on 


allowing  blending  of  used  oil  to  meet  the 
specification,  banning  all  burning  of 
used  oil  in  nonindustrial  boilers,  and  the 
availability  of  analytical  testing 
procedures  to  determine  conformance 
with  the  specification. 

II.  Determining  When  a  Waste  is  Burned 
for  Energy  Recovery 

Today's  regulations  apply  to 
hazardous  waste  and  used  oil  burned 
for  "energy  recovery."  This  limitation 
raises  two  questions:  how  to  distinguish 
burning  for  energy  recovery  from 
burning  for  destruction,  and  determining 
how  to  regulate  if  burning  is  conducted 
to  recover  materials. 

In  the  January  11, 1985  proposal  (see 
50  FR  at  1690).  we  explained  that  the 
Agency  had  already  addressed  what  is 
meant  by  burning  for  legitimate  energy 
recovery.  We  explained  that  burning  of 
low  energy  hazardous  waste  as  alleged 
fuel  is  not  considered  to  be  burning  for 
legitimate  energy  recovery,  even  if  the 
low  energy  hazardous  waste  is  blended 
with  high  energy  materials  and  then 
burned.  Thus,  boilers  and  industrial 
furnaces  burning  low  energy  wastes  (i.e., 
having  less  than  5,000-6,000  Btu/lb 
heating  value,  as  generated)  *  could  be 
considered  to  be  incinerating  them,  and 
so  be  subject  to  regulation  as  hazardous 
waste  incinerators. 

Although  today's  rule  prohibits  the 
burning  of  hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  in 
nonindustrial  boilers,  the  principles  of 
the  statement  remain  in  force.  We  have 
indicated,  however,  that  if  we  were  to 
apply  the  Enforcement  Policy  Statement 
to  industrial  (and  utility)  boilers  and 
industrial  fiunaces,  we  would  seek  to 
enforce  in  situations  where  low  energy 
hazardous  waste  adulteration  was 
deliberate  and  massive.  This  is  because 
we  have  said  that  larger  industrial 
boilers  are  more  efficient  at  recovering 
energy  and  so  could  be  deemed,  more 
often,  to  be  burning  lower  energy  wastes 
legitimately.  (See  48  FR  at  11159  (March 
16, 1983).) 

A  second  question  is  the  scope  of 
these  regulations  when  burning  involves 
material  recovery.  Normally,  the 
purpose  for  which  a  material  is  burned 
makes  no  difference  in  environmental 
effect.  Hence,  EPA  envisions  an  ultimate  " 
regulatory  scheme  where  regulation  of 
burning  applies  (as  may  be  necessary  to 
protect  human  health  and  the 
environment)  regardless  of  purpose  in 
all  situations  within  the  Agency's 
jurisdiction.  We  now  address  this 


guidelines  under  authority  of  RCRA  Section  8002 
regarding  procurement  of  recycled  lubricating  oils. 


•  See  Statement  of  Enforcement  Policy  issued 
January  18. 1983  (printed  at  48  FR  11157  (March  la 
1983)). 
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question  as  it  applies  to  burning  in 
boilers,  burning  for  a  dual  purpose  in 
industrial  furnaces,  and  burning  in 
industrial  furnaces  solely  for  material 
recovery. 

We  explained  in  the  January  11, 1985 
preamble  that  since  boilers,  by 
definition,  have  as  their  primary  purpose 
the  recovery  of  energy,  if  materials  are 
also  recovered,  this  recovery  is  ancillary 
to  the  purpose  of  the  unit,  and  so  does 
not  alter  the  regulatory  status  of  the 
activity.  (See  also  deHnition  of  "boiler" 
in  50  FR  at  661  [January  4, 1985].]  We 
also  explained  that  the  regulations  apply 
when  an  industrial  furnace  bums  the 
same  material  for  both  energy  and 
material  recovery  (e.g.,  when  blast 
furnaces  bum  organic  wastes  to  recover 
both  energy  and  carbon  values]. 

Today's  regulations,  however,  do  not 
apply  to  hazardous  wastes  bumed  in 
industrial  furnaces  solely  for  material 
recovery.  In  large  part,  this  is  because 
the  primary  focus  of  today's  regulations 
is  on  waste  burning  in  nonindustrial 
settings  (apartment  buildings,  hospitals, 
etc.).  In  addition,  as  discussed  in  the 
January  4, 1985  preamble  to  the 
definition  of  solid  waste  and  the 
pnamble  to  the  proposed  rule  in  this 
proceeding,  there  are  certain  situations 
where  control  of  burning  for  material 
recovery  in  industrial  furnaces  could 
lead  to  an  impermissible  intrusion  into 
the  production  process  and  so  be 
beyond  EPA's  authority  under  RCRA. 
See  50  FR  630, 1690.  These  situations  are 
limited,  and  involve  circumstances 
where  the  secondary  material  being 
bumed  is  indigenous  to  the  process  in 
which  the  industrial  fumace  is  used,  for 
example,  because  the  secondary 
material  contains  the  same  types  and 
concentrations  of  constituents 
(particularly  hazardous  constituents 
listed  in  Appendix  VIII  of  Part  261]  as 
the  raw  materials  normally  bumed  in 
the  industrial  fumace.  Id.*  In  EPA's 
forthcoming  regulations  establishing 
permit  standards  for  burning  in  boilers 
and  industrial  furnaces,  EPA  will 
establish  permit  standards  for  industrial 
fumaces  buming  for  material  recovery 
(as  well  as  for  energy  recovery  or 
destruction]  in  all  situations  not  beyond 
EPA's  regulatory  authority. 


m.  Hazardous  Waste  Subject  to 
Regulation 

A.  Definition  of  Hazardous  Waste  Fuel 

1.  Hazardous  Waste  Fuel.  With 
certain  exceptions  discussed  below, 
these  rules  apply  to  hazardous  wastes 
(and  fuels  that  are  produced  from  or 
otherwise  contain  hazardous  waste  as  a 
result  of  processing,  blending,  or  other 
treatment),  that  are  bumed  for  energy 
recovery  in  a  boiler  or  industrial  fumace 
that  is  not  operating  under  RCRA 
standards  for  hazardous  waste 
incinerators.*  Such  fuel  is  termed 
"hazardous  waste  fuel".' 

Certain  commenters  questioned 
whether  these  rules  (and  by  extension 
RCRA  section  3004(q]]  would  apply 
when  energy  recovery  from  buming 
hazardous  wastes  is  merely  incidental, 
or  when  energy  recovery  is  not  the 
principal  purpose  of  buming.  Today's 
rules  apply  where  energy  recovery  is 
significant  or  purposeful.  The  Agency 
stated  as  long  ago  as  1983  in  a 
Statement  of  Enforcement  Policy  (48  FR 
11159  (March  16, 1983))  that  ordinarily 
buming  low  energy  (less  than  5,000  Btu 
lb.)  hazardous  waste  is  not  considered 
to  involve  energy  recovery,  in  spite  of 
incidental  energy  release.  See  also  50  FR 
at  630  (January  4, 1985),  and  50  FR  1690 


*  An  example  could  be  a  smelting  furnace 
resmclting  one  of  its  own  listed  process  residues.  In 
such  situations,  the  secondary  material  would  not 
be  a  sobd  waste  at  the  time  of  buming  in  the 
industrial  fumace  even  though  it  is  classified  as  a 
solid  waste  for  purposes  of  storage  prior  to  buming. 
Note  further  that  the  derived-from  rule 
(i  261.3(c)(2)(i))  thus  would  not  apply  to  wastes 
generated  by  the  buming. 


*  If  a  waste  that  is  hazardous  only  because  it 
exhibits  a  characteristic  is  used  as  an  ingredient  in 
a  fuel  and  the  waste-derived  fuel  does  not  exhibit  a 
characteristic,  the  waste-derived  fuel  would  not  be 
considered  to  be  a  hazardous  waste.  (See 
i261J(d)(l).) 

*  Several  commenters  suggested  that  "hazardous 
waste  fuel"  is  an  inappropriate  term  to  use  to 
describe  these  fuels  since  it  creates  a  stigma  that 
will  discourage  the  use  of  the  fuel  because  of  the 
perceived,  increased  risks  associated  with 
hazardous  waste.  Commenters  believed  that  the 
negative  association  of  hazardous  waste  with  the 
fuel  would  cause  many  users  to  stop  buming  such 
fuels  and,  therefore,  depress  the  business  of  those 
marketing  these  fuels,  particularly  used  oil  mixed 
with  hazardous  waste.  Several  commenters 
suggested  that  the  Agency  use  a  different  term  with 
less  negative  connotation  (e.g.,  "regulated"  or 
"RCRA-regulated  fuel"). 

We  acknowledge  that  we  have  previously  (see 
{  281.e(a)(l),  SO  FR  e«5  (January  4, 1965))  termed 
hazardous  wastes  that  are  recycled  as  "recyclable 
materials".  We  continue  to  believe,  however,  that 
hazardous  waste  bumed  for  energy  recovery  should 
be  termed  "hazardous  waste  fuel"  for  a  number  of 
reason*.  The  warning  label  provision  of  section 
3004(r)  of  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  requires  that  an 
invoice  or  bill  of  sale  for  hazardous  waste  fuel  bear 
a  statement  that  the  fuel  contains  hazardous  waste. 
Although  that  provision  is  superseded  by  the 
manifest  requirement  promulgated  today,  we 
believe  that  Congress  intended  that  EPA  controls 
for  such  fuels  make  it  dear  that  the  fuels  are,  or 
contain,  hazardous  waste.  In  addition,  although  the 
January  4, 1985  promulgation  termed  recycled 
hazardous  waste  as  "recyclable  materials",  that 
rule  also  provided  basic  controls  for  hazardous 
waste  bumed  for  energy  recovery  (expanded  by 
today's  rule)  and,  in  fact,  first  deflned  such  waste  as 
"hazardous  waste  fuel".  See  Subpart  O  of  Part  266. 
SOFR6e7. 


(January  11, 1985)  reiterating  this 
principle.  Thus,  if  boilers  or  industrial 
fumaces  bum  hazardous  wastes 
containing  organic  constituents  these 
rules  would  not  invariably  apply. 

These  rules  do  apply,  however,  if 
hazardous  wastes  [viz.  any  hazardous 
secondary  material  (see  {  281.2(c)(2), 
January  4, 1985  and  August  20. 1985)]  are 
bumed  in  industrial  fumaces  or  boilers 
both  to  recover  energy  (i.e.,  to  provide 
substantial  useful  heat  energy]  and  for 
some  other  recycling  purpose,  even  if 
energy  recovery  is  not  the  predominant 
purpose  of  the  burning.  EPA  already  has 
taken  this  position  in  the  rules  codifying 
section  3004(q]  of  RCRA.  SO  FR  28724 
Quly  15, 1985).  In  addition,  as  noted 
above,  the  Agency  is  moving  away  bom 
tests  based  on  purpose  because  the 
purpose  of  buming  normally  is  unrelated 
to  its  environmental  effect  Indeed,  the 
argument  that  these  rules  (as  well  as 
RCRA  section  3004(q))  should  apply 
only  where  energy  recovery  is  the 
principal  purpose  of  buming  would 
resurrect  the  discredited  "primary 
purpose"  test  formerly  used  by  EPA  to 
distinguish  recycling  from  incineration. 
As  both  the  Agency  and  the  Congress 
have  stated,  this  standard  was  largely 
irrelevant  for  evaluating  environmental 
effects  of  buming,  and  proved 
exceedingly  difficult  to  administer.  See 
48  FR  14483  (April  4, 1983);  S.  Rep.  No. 
284,  98th  Cong.  Ist  Sess.  at  36  (1983).  Nor 
is  section  3004(q]  of  RCRA  limited  to 
situations  where  energy  is  the  principal 
purpose  of  buming,  the  plain  language  of 
the  statute  applying  to  hazardous  waste 
bumed  "for  purposes  of  energy 
recovery"  (RCRA  section  3004(q)(l](B]]. 
or  "bumed  to  recover  useful  energy" 
(RCRA  section  3004(q](2)(B)].  The 
statute  also  classifies  hazardous  waste- 
derived  petroleum  coke  as  a  section 
3004(q)  fuel  (see  RCRA  section 
3004(q)(2)(A]],  even  though  petroleum 
C(^e  is  bumc^d  for  several  purposes, 
only  one  of  which  (and  not  necessarily 
the  most  important)  is  energy  recovery. 
See  S.  Rep.  No.  284,  supra  at  39.^. 

Consequently,  these  rules  apply 
where  hazardous  wastes  are  bumed  in 
boilers  or  industrial  fumaces  and 
provide  substantial,  useful  heat  energy. 
Such  buming  is  considered  to  involve  a 
hazardous  waste  fuel  within  the 
meaning  of  RCRA  section  3004(q}. 

2.  Eliminating  Certain  Existing 
Regulatory  Exemptions  for  Hazardous 
Waste  Fuels.  These  rules  expand  the 


'  Section  3004(q)  also  applies  on  it*  face  to 
cement  kilns  buming  hazardous  waste  even  though 
these  industrial  fumace  do  not  bum  waste*  for  the 
sole  purpose  of  energy  recovery.  RCRA  section 
3004(q){2)(C). 
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universe  of  hazardous  waste  subject  to 
RCRA  regulation  when  burned  for 
energy  recovery  by  removing  two 
exemptions.  Although  the  Agency  has 
jurisdiction  to  regulate  under  RCRA  all 
spent  materials,  sludges,  by-products, 
and  §  261.33  commercial  chemical 
products,  all  fuels  to  which  these 
materials  are  added,  and  all  fuels 
derived  from  or  otherwise  containing 
these  materials  when  they  are 
transported,  stored,  and  burned  for 
energy  recovery  (see  50  FR  630  Qanuary 
4. 1985),  and  50  FR  33541  (August  20. 
1985)).  EPA  currently  regulates  the 
storage  and  transportation  of  hazardous 
waste  burned  for  energy  recovery  only 
on  a  limited  basis.  Thus,  the  following 
hazardous  waste  fuels  are  provisionally 
exempt  (1)  Spent  materials  and  by- 
products exhibiting  a  characteristic  of 
hazardous  waste;  and  (2)  hazardous 
waste  fuels  produced  from  hazardous 
waste  by  blending  or  other  treatment  by 
a  person  who  neither  generated  the 
waste  nor  bums  the  fuel.  (See  SS  286.90 
and  286.36  in  50  FR  667  Qanuary  4, 
1985).]  Under  the  first  exemption,  only 
listed  wastes  and  sludges  (both  Usted 
and  characteristic)  are  cuzrently 
regulated.*  Thus,  nonsludge, 
characteristic-only  wastes  are  currently 
exempt.  Under  the  second  exemption, 
waste-derived  fuels  produced  by  off- 
site,  third-party  marketers  are  currently 
exempt  Today's  rules  remove  both  of 
these  exemptions  so  diat  the 
transportation,  storage,  and  other 
controls  apply  to  aU  hazardous  waste 
fuels. 

We  have  also  explained  why  neither 
exemption  is  environmentally 
justifiable.  See  50  FR  1705  Qanuary  11. 
1985).  There  is  no  general  distinction 
between  potential  adverse  effects  of 
burning  listed  or  characteristic 
hazardous  wastes.  Nor  is  there  any 
general  distinction  between  hazardous 
waste  fuels  marketed  directly  by 
generators  or  \ff  maiiieters  unrelated  to 
those  generators.  These  exemptions,  in 
fact  have  always  been  provisional  and 
exist  because  of  the  Agency's  initial 
uncertainty  (in  1980)  about  an 
appropriate  regulatory  regime  for 
recycled  wastes.  Id.  Although  the 
Agency  promulgated  a  regulatory  regime 
for  many  recycUng  activities  on  January 
4. 1985,  we  decided  to  remove  these 
exemptions  in  today's  rulemaking 
dealing  solely  with  burning  for  energy 


*  Listed  comnMTciaJ  chemical  products,  however, 
are  not  solid  wastes  (or  hazardous  wastes]  when 
burned  for  energy  recovery  if  they  are  themselves 
fuels  or  normal  compooents  of  commercial  fuels. 
See  40  CFR  28133.  SO  FR  28744  (July  IS.  1985).  An 
example  is  pipeline  interface  generated  from  tiie 
transport  of  toluene,  when  the  interfaoe  is  burned 
for  energy  recovery. 


recovery  rather  than  in  the  January  4. 
rulemaking  to  avoid  confusion  or 
disruption  that  would  result  from 
extensive,  piecemeal  changes  of  the 
current  (Le.,  May  19. 1980)  rules.  See  SO 
FR  632  Qanuary  4. 1965). 

B.  Consideration  of  Exemption  for 
Ignitable-Only  Hazardous  Waste 

In  the  proposed  rule,  we  solicited 
comments  on  whether  wastes  that  are 
hazardous  only  because  of  their 
ignitability  should  be  exempted  from  the 
prohibition  on  burning  in  nonindustrial 
boilers.  (See  50  FR  1701  Qanuary  11, 
1985.)  We  also  asked  if  these  "ignitable- 
only"  wastes  should  be  exempt  from  all 
controls  (including  storage  and 
transi>ortation),  or  just  the  prohibition 
on  burning  in  nonindustrial  boilers. 

We  reasoned  that  burning  such 
wastes  would  not  pose  any  greater 
danger  of  fires  or  explosions  dian 
commercial  fuel  oils  if  the  minimum 
flash  point  was  limited  to  100*  F. 
However,  we  also  noted  that  ignitable- 
only  wastes  may  actually  contain 
significant  levels  of  toxic  compounds 
because  the  Agency  has  not  completed 
its  listing  of  wastes  that  are  hazardous 
because  of  their  toxicity.  Therefore,  we 
indicated  that  as  a  part  of  any 
exemption  scheme  those  toxic 
compoimds  of  concern  must  be 
identified,  acceptable  concentrations 
must  be  determined,  analysis 
procedures  must  be  prescribed,  and 
recordkeeping  procedures  must  be 
required. 

For  a  number  of  reasons,  today's  rule 
does  not  provide  an  exemption  for 
ignitable-only  hazardous  waste. 
Although  commenters  acknowledged  the 
need  to  enstire  that  the  waste  does  not 
contain  significant  levels  of  toxic 
constituents,  they  were  not  helpful  in 
suggesting  a  rational  approach  for 
setting  safe  levels  for  the  constituents  or 
an  implementation  scheme  that  would 
avoid  the  expense  of  analyzing 
shipments  for  virtually  every  compound 
on  Appendix  VIII  of  Part  261.  Several 
commenters  suggested  that  the  presence 
of  Appendix  VIII  compounds  that  occur 
naturally  in  virgin  fuel  (e.g.,  toluene, 
xylene,  benzene,  metals)  should  be 
considered  in  setting  acceptable  levels 
for  an  exemption.  For  "non-fuel" 
compounds,  several  commenters 
suggested  a  maximum  level  of  100  ppm 
while  one  commenter  suggested  1  ppm, 
and  another  suggested  that  acceptable 
levels  be  based  on  assessment  of  risk. 
As  we  indicated  in  the  proposal,  100 
ppm  may  be  an  appropriate  level  for 
some  constituents  while  a  lower  level, 
perhaps  1  ppm.  would  be  appropriate  for 
the  more  toxic  constituents. 


Commenters  provided  no  insight  on  how 
acceptable  levels  would  be  assigned  to 
the  various  compounds  of  concern. 
Moreover,  even  if  it  were  assumed  that 
acceptable  levels  for  all  Appendix  vm 
compounds  could  be  determined, 
commenters  did  not  focus  on  the 
analytical  burden  they  would  face  to 
endure  that  shipments  met  the 
conditional  exemption. 

We  have  concluded  that  a  conditional 
exemption  would  be  very  difficult  to 
develop  and  very  expensive  to  the 
regulated  community  to  implement 
Moreover,  it  is  not  clear  that  a 
substantial  amount  of  hazardous  waste 
would  even  be  eligible  for  an  exemption 
conditioned  on  the  presence  of  only  very 
low  levels  of  the  Appendix  Vm 
constituents  not  normally  present  in 
virgin  fuel  oil. 

We  note,  however,  that  we  are 
considering  whether  special  permit 
standards  would  be  appropriate  for 
ignitable-only  wastes  under  the  Phase  II 
permit  standards  for  boilers  and 
industrial  furnaces  to  be  proposed  in 
1986.  Such  special  standards  could  be 
fashioned  after  the  current  standards  for 
burning  ignitable-only  waste  in 
incinerators.  See  S  S  264.340(b)  and  (c). 
Under  the  incinerator  standards,  site- 
specific  factors  such  as  quantity  of 
waste  €tnd  location  of  the  facility  may 
be  used  to  determine  if  measurable,  but 
low.  levels  of  Appendix  Vm  compounds 
may  pose  a  hazard  to  public  health  or 
the  environment.  Wastes  found  to  be 
ignitable-only  with  insignificant  levels 
of  Appendix  VIII  compounds  are  exempt 
from  the  performance  and  operating 
standards  for  incinerators.  Although 
waste  analysis  is  required,  the  analytic 
burden  is  minimized  by  considering  only 
the  Appendix  Vm  compotmds  that  could 
reasonably  be  expected  to  be  foimd  in 
the  waste.  Thus,  consideration  of  an 
exemption  on  a  case-by-case  basis  as 
part  of  a  permit  proceeding  provides  a 
rational  approadi  to  consider  the 
significance  of  low  levels  of  Appendix 
VIII  compounds  and  allows  for  cost- 
effective  (i.e.,  limited)  waste  analyses. 

C.  Regulation  of  Fuels  Derived  From 
Petroleum  Refinery  Waste 

1.  Petroleum  Refineries  that 
Reintroduce  Hazardous  Wastes  From 
Petroleum  Refining.  Induction,  and 
Transportation  to  the  Refining  Process. 
EPA  solicited  comment  on  the  status  of 
fuels  from  petroleum  refineries  that 
reintroduced  oil-bearing  hazardous 
wastes  from  petroleum  refining, 
production  and  fransportation  to  the 
refining  process.  See  50  FR  1689-169a 
Although  we  proposed  to  define  these 
materials  as  hazardous  waste  fuel,  we 
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solicited  comment  on  the  extent  to 
which  the  hazardous  waste 
contaminants  are  removed  by  the 
refining  process,  or  are  so  diluted  by  the 
process  that  they  do  not  significantly 
increase  the  level  of  contaminants 
present  in  fuel.  Id.  If  this  is  the  case, 
EPA  believes  it  has  the  ultimate 
authority  to  exclude  the  derived  fuels 
from  being  solid  wastes,  since  the  more 
waste-derived  fuels  from  a  process  are 
like  products  from  the  same  process 
produced  by  virgin  materials,  the  less 
likely  EPA  is  to  classify  the  waste- 
derived  fuel  as  a  waste.  (It  is  clear, 
however,  that  EPA  possesses 
jurisdiction  under  RCRA  to  make  these 
determinations.  See  RCRA  section 
3004(r).)  The  American  Petroleum 
Institute  (API)  submitted  relevant  data 
on  these  points  which  EPA  noticed  for 
public  comment  on  June  26. 1985.  50  FR 
26389. 

These  data,  though  limited,  seem  to 
indicate  that  at  large,  sophisticated 
refineries,  these  recycling  practices  do 
not  significantly  contribute  to  metals 
levels  in  the  refined  fuels.  However, 
EPA  cannot  as  yet  determine  whether 
this  is  due  to  the  refining  process  itself, 
or  whether  the  amounts  of  waste 
reintroduced  into  the  process  are  so  low 
as  to  be  diluted.  In  particular,  API's  data 
indicated  that  less  than  one  percent  of 
hazardous  waste  [i.e.,  chiefly  oil 
reclaimed  from  hazardous  wastes)  is 
reintroduced  into  the  refining  stream  at 
a  crude  petroleum  refinery.  Based  on 
these  data,  they  show  that  the  increase 
in  metals  content  in  the  final  product  is 
minimal  For  example,  cadmium  levels 
increased  fitim  0.11  ppm  to  0.12  ppm 
while  lead  levels  increased  from  0.89 
ppm  to  0.91  ppm.  (See  Table  3.  p.  16  of 
API's  submission  on  comments  on 
reopening  of  comment  period  dated  June 
12, 1985.)  Thus,  when  only  a  small 
percentage  of  waste  is  reintroduced 
back  into  the  refining  process,  it  does 
not  appear  to  appreciably  effect  metals 
levels  in  the  final  refined  products. 
However,  the  Agency  is  concerned  that 
if  contaminants  are  simply  being  diluted, 
then  if  there  were  a  significant  increase 
in  the  amount  of  hazardous  waste  feed, 
resulting  fuels  could  be  significantly 
contaminated  since  the  wastes  being 
reintroduced  contain  concentrations  of 
toxic  metals  far  greater  than  those  in 
most  crude  oils.  In  fact,  the  Agency  has 
some  preliminary  data  from  its 
petroleum  refining  industry  study  which 
indicates  that  for  at  least  some  metals — 
arsenic  and  cadmium — the  distillation 
process  does  not  necessarily  remove  the 
metals  from  the  fuels. 

The  Agency  is  considering  an 
approach  which  would  indicate  that  if 
the  amount  of  hazardous  waste  that  was 
reintroduced  back  into  the  petroleum 


refinery  was  minimal  [i.e.,  less  than  one 
percent),  the  fuel  produced  at  the 
refinery  would  be  excluded  [i.e.,  would 
not  be  a  solid  waste).  In  the  short  term 
there  are  certain  implementation 
difficulties  with  this  idea,  particularly 
the  difficulties  of  determining 
compliance  for  each  batch  since  refining 
is  a  continuous  process.  The  Agency  is 
continuing  to  evaluate  this  possibility, 
however. 

Rather,  EPA  believes  that  more  time  is 
needed  to  study  these  questions.  In 
particular,  EPA  intends  to  examine 
further  the  question  of  whether  removal 
actually  occurs  as  a  result  of  refining. 
This  would  have  bearing  not  only  on  the 
question  of  whether  regulation  is 
justified,  but  also  on  the  question  of 
whether  resulting  fuels  should  be 
classified  as  products  or  as  wastes.  EPA 
particularly  wishes  to  examine  the 
extent  to  which  these  wastes  can 
influence  the  composition  of  fuels  irom 
smaller,  less  sophisticated  refineries 
which  may  remove  fewer  metals  from 
the  wastes,  £md  also  may  use  a  higher 
percentage  of  wastes  as  feed-stocks. 

At  present,  however,  since  there  is  no 
persuasive  evidence  that  reintroduction 
of  these  indigenous  hazardous  wastes 
into  the  refilling  process  actually 
contributes  significant  concentrations  of 
metals  to  the  resulting  fuels,  EPA  is 
leaving  in  place  the  existing  exemption 
for  such  fuels  contained  in 
S  261.6(a)(3){v).»See  50  FR  33542 
(August  20, 1985).  Another  factor 
influencing  continuation  of  the 
exemption  is  that  fuels  produced  only 
fit>m  virgin  crude  oil  can  have  higher 
levels  of  toxic  metals  than  fuels  partially 
produced  from  these  hazardous 
wastes.  ">  See  50  FR  1695  (January  11. 
1985). 

Thus,  fuels  produced  from  refining  of 
indigenous,  oil-bearing  hazardous 
wastes  at  a  petroleum  refining  facility 
will  continue  to  be  exempt.  By 
"petroleum  refining  facility"  EPA  means 
to  include  any  facility  that  produces 
hydrocarbon  products  [e.g.  gasoline, 
kerosene,  distillate  fuel  oils,  residual 
fuel  oil,  etc.)  from  crude  oil  or  its 


*As  explained  in  detail  in  the  preamble  to  the 
proposed  rule,  this  provision  does  not  exempt  the 
hazardous  wastes  before  they  are  reintroduced  into 
the  refining  process  (50  FR  at  1689). 

■°EPA  also  considers  these  waste-derived  fuels  to 
remain  petroleum,  rather  than  hazardous 
substances,  for  purposes  of  the  comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  (CERCLA).  See  CERCLA  section 
101(14)  (excluding  p>etroleum  from  definition  of 
hazardous  substances).  In  light  of  the  widespread 
nature  of  these  recycling  practices,  to  do  otherwise 
would  potentially  read  the  exclusion  for  petroleum 
out  of  CERCLA.  In  addition,  there  is  no  indication 
that  Congress  meant  for  these  waste-derived  fuels 
to  be  considered  hazardous  substances  when  it 
added  sections  3004(r)  (2)  and  (3)  to  RCRA  (which 
provisions  indicate  that  such  fuels  remain 
hazardous  wastes). 


immediate  fractionation  products 
through  straight  distillation  of  crude  oil 
or  other  intermediate  products  {e.g.,  gas 
oils,  naphtha,  etc.)  (This  is  the  definition 
of  the  Petroleum  Refining  Standard 
Industrial  Classification  (SIC  2911).).  For 
these  hazardous  wastes  to  be 
considered  to  be  refined,  they  must  be 
inserted  into  a  part  of  the  process 
designed  to  remove  contaminants  in  the 
normal  operation  of  the  refining  process. 
See  50  FR  28725  (July  15, 1985).  As  we 
explained  there,  this  would  mean 
insertion  of  the  wastes  prior  to 
distillation  or  catalytic  cracking.  (The 
distillation  process  is  used  to  split  the 
feedstock  into  fractions  based  on  the 
various  boiling  points  of  the  feedstock 
components.  "The  data  submitted  by  API 
indicates  that  most  of  the  metals 
concentrate  in  the  heavier  (high  boiling 
point)  fractions.  Many  times  these 
fractions  are  not  used  for  fuels  but 
rather  to  produce  asphalt  or  petroleum 
coke.  Therefore,  there  is  a  significant 
probability  of  contaminant  removal  from 
many  fuel  fractions  if  there  is  distillation 
in  the  process.)  In  addition,  without 
distillation  or  insertion  of  the  wastes 
into  another  part  of  the  process 
designed  to  remove  contaminants,  there 
will  be  no  removal  of  contaminants  at 
all,  and  Congress  regarded  some 
removal  as  one  of  the  prerequisites  for 
exemption.  See  RCRA  sections  3004 
(r)(2)(B)  and  (r)(3)(A),  and  50  FR  at  28725 
(July  15, 1985).  Consequently,  if  a  facility 
takes  an  oil-bearing  hazardous  waste 
and  processes  it  without  distillation  to 
produce  a  fuel,  the  resulting  fuel  is  not 
covered  by  this  exemption  and  so  could 
be  subject  to  regulation.  Similarly,  if  a 
refinery  inserts  the  waste  into  a  part  of 
the  process  after  distillation  or  catalytic 
cracking  (as  explained  above),  resulting 
fuels  are  not  automatically  exempt" 

Under  EPA's  proposal,  such  fuels  (i.e., 
fuels  derived  from  petroleum  refining 
wastes  which  fuels  are  produced  by 
processes  not  using  distillation,  or  the 
fuels  resulting  when  petroleum  refining 
waste  are  inserted  into  the  refining 
process  after  points  at  which  any 
contaminant  removal  can  occur)  were 
classified  as  hazardous  waste  fuel 
(assuming  they  were  derived  from  listed 
refinery  wastes,  or  exhibit  a  hazardous 


"Incidentally,  certain  used  oil-bated  processes 
produce  used  oil  fuel  from  processes  that  use 
distillation.  These  processes  are  not  refming 
operations  (in  spite  of  the  use  of  distillation) 
because  they  do  not  produce  fuels  from  crude  oil. 
Fuels  bom  such  a  process  thus  are  not 
automatically  exempt  from  regulation,  but  would  l>e 
if  they  meet  the  specification  for  used  oil  fuel.  If  this 
type  of  processor  should  also  use  oilbearing 
petroleum  refining  hazardous  waste  as  a  feed 
material,  the  resulting  fuels  would  be  exempt  if  they 
meet  the  used  oil  fuel  specification,  since  the 
operation  is  comparable  to  thos«  described  in  the 
following  paragraph  in  the  text 
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waste  characteristic)  subject  to  all  the 
regulatocy  reqinrements  for  such  fuels. 
EPA  has  modified  this  position  in  the 
fmal  rule  so  that  such  ^els  are  not 
subject  to  regulation  if  they  meet  the 
same  specification  applied  to  fuels 
produced  from  pnxxssing  used  oil— a 
very  similar  operation.  (In  fact  the 
Agency  is  aware  of  operations  that 
blend  petroleum  refining  hazardous 
wastes  and  used  oil.]  We  have  added  an 
exemption  to  i261.6(a)(3)  to  make  dus 
point.  This  will  ensure  that  the  resulting 
fuels  will  pose  no  greater  environmental 
hazard  than  the  virgin  fuels  that  would 
be  burned  in  their  place."  ''  EPA  thus 
believes  this  is  the  proper  means  of 
controlling  this  potential  problem.  If  the 
waste-derived  fuel  should  exceed  the 
fuel  specification,  it  would  be  subjetl  to 
all  of  the  rules  applicable  to  hazardous 
waste  fuels.  [As  a  hazardous  waste  fuel 
which  is  not  completely  derived  from 
used  oil,  the  fuel  is  not  eligible  to  be 
regiilated  under  the  special  standards 
reserved  for  used  oil.  See  RCRA  section 
3014.  This  position  is  consistent  with  the 
one  taken  in  the  proposed  rule.) 

2.  Oil  Recovered  fw/n  Petroleum 
Refining  Hazardous  Wastes  that  is 
Returned  to  the  Refining  Process.  A 
related  question  is  the  status  of  oil  that 
is  recovered  from  hazardous  wastes 
generated  during  normal  petroleum 
refining,  production,  or  transportation 
practices.  The  recovered  oil  is  usually 
returned  to  the  refining  process  as  a 
substitute  for  crude  oil  but  can  also  be 
burned  directly  as  a  fuel.  Under 
amended  {  2ei.3(c)(2)  (see  SO  FR  664 
(January  4. 1985)  and  50  FR  (August  20. 
1985)),  such  oil  remains  in  the  hazardous 
waste  system  (if  it  is  to  be  used  to 
produce  fuel  or  is  burned  for  energy 
recovery).  EPA  solicited  additional 
comment  on  diis  issue  on  May  13, 1985 
(50  FR  19956). 

EPA  is  not  yet  able  to  amend  the  rules 
to  state  under  what  circumstances 
reclaimed  oil  might  not  be  considered  to 
be  a  waste.  This  is  largely  because 


"  See  prMmble  »ection  IV-C  of  Part  Two  for 
discuMion  on  baaine  tt>e  used  oil  fuel  specification 
levels  for  metal*  oo  levels  found  in  virgin  fuel  oik.  It 
should  be  noted  thai  the  specification  level  for  lead 
is  higher  than  levels  found  in  virgin  fuel.  EPA  is 
subtecting  Donexempt  fuels  derived  from  petroleiun 
industry  waatas  to  the  higher  laad  specificatioo.  at 
least  as  an  interim  measure,  because  many  of  the 
facilities  potentially  affected  also  process  used  oil. 
For  the  moment  therefore.  EPA  will  apply  all  of  the 
used  oil  fuel  specificatian  to  the  resulting  fuels.  The 
Agency,  however,  I*  atadying  this  question  further 
in  preparing  Its  Phase  n  rule*. 

'*  EPA  could  not  normally  apply  this  logic  to  hiels 
derived  from  haxardooa  waste*  beoaose  the  type*  of 
hazardoos  conatltueirti  potmtiaUy  present  are  much 
more  nunierova.  and  eoald  be  present  in  much 
higher  canoentratkin*.  than  tfaoae  foond  in  oil- 
oearing  waste*  froa  petroleum  refining,  prodoction. 
and  transportatloa  (or  in  used  oil).  See  SO  FR  1091 
n  14.  Hazardon*  ooBatitutents  in  other  waate*  al*o 
would  not  eorreapofid  to  hazardoo*  eontanrinant*  in 
virgin  fuels. 


available  data  (whidi  are  limited)  show 
that  the  oil  can  contain  higher  metals 
levels  than  viighi  fuel  oiL*«  EPA  thus 
needs  to  study  further  the  particular 
means  of  oil  recovery  from  these 
wastes,  and  the  composition  of  the 
resulting  oils  in  relation  to  composition 
of  virgin  fnels.^ 

BPA  is  prepared,  however,  to  continue 
the  existiiig  «cemption  (in 
S  281.6(a)(3)(vi])  for  these  recovered  oils, 
and  for  fuels  from  petroleam  refining 
which  are  partially  produced  from  these 
recovered  oils.  The  data  submitted  by 
API  appecu^  to  show  that  the  recovered 
oil  does  not  contribute  significant  levels 
of  metals  to  the  refined  fuels.  (The 
Agency  is  continuing  to  investigate 
whether  this  is  due  to  dilution  or 
removal  incident  to  refining.)  Nor  does 
the  Agency  believe  it  appropriate  at  this 
time  to  regulate  the  recovered  oil  prior 
to  reintroduction  to  die  refining  process 
in  light  of  the  incomplete 
characterization  of  die  oil's  composition, 
the  likelihood  of  similar  handling 
practices  for  recovered  oil  as  for  crude 
oil  and  the  possibility  of 
disproportionate  impact  of  such 
regulation  on  off-site  facilities 
recovering  oil  frtmi  these  wastes  vis-a- 
vis refineries  recovering  oil  from  their 
own  wastes  (which  recovered  oU  is 
almost  invariably  piped  directly  back  to 
the  refining  process  and  so  would  not  be 
regulated  under  current  EPA  rules.  »• 

However,  if  the  recovered  oil  is  to  be 
burned  directly  as  a  fuel,  EPA  has 
determined  that  die  oil  should  be 
regulated  as  a  hazardous  waste  fuel 
unless  the  oil  meets  die  specification  for 
used  oil  fuel.  The  situation  is  exactly 
analogous  to  hazardous  waste  fuels 


'*  See  comments  from  American  Petroleum 
Institute  (Table  S.  p.  16)  dated  )un*  12.  ISSS. 

■*  EPA  aolicttad  ooounent  on  tiie  applicability  of 
the  variance  for  clo*ed-loop  prooasaes  contained  in 
amended  i  260.31(6).  It  is  possible  that  a  parrallel 
variance  (to  be  applied  on  an  industry-wide  basis  if 
appropriate)  for  materials  that  are  reclaimed  but 
must  be  radaimed  further  before  final  recovery 
(i  260.31(c))  is  appropriate.  The  Agency  also  ia 
continuing  to  assess  the  relationship  of  these 
situations  to  RCRA  section  3004(t)  (2)  and  (3).  Other 
comments  to  the  Agency's  notice  (particularly  those 
on  the  existing  regulatory  status  of  recovered  oil 
and  on  whether  there  is  any  difference  in  fuels 
"produced  from"  or  "containing"  hazardous  waste) 
were  answered  in  the  Agency's  August  20  notice. 
See  50  re  33541. 

'•  As  noted  above,  hazardous  wastes  from  which 
oil  is  recovered  are  regulated  until  the  pofait  of  oil 
recovery.  Distinguishing  between  recovered  oil  and 
listed  hazardous  wastes  (i.e..  API  Separator  Sludge. 
Slop  Oil  Emulsion  Solids,  etc.)  will  not  always  be  an 
easy  decision.  In  making  this  distinction,  ttie 
Agency  will  consider  a  number  of  factors,  including 
water  content,  solids  content,  and.  in  some  cases, 
metals  content.  Thus,  wastes  with  high  water  or 
solids  content  will  generally  be  perceived  as 
hazardous  wastes  sabtect  to  regulation  and  not  as 
recovered  oil.  For  example,  if  an  oily  waste  is  sent 
off  site  to  be  dewatered,  this  material  would  not  be 
considered  a  recorard  oil  (exempt  from  regulation) 
but  a  waste  subject  to  regulation.  If  this  material 
were  also  hazardous. 


produced  by  processing  (radnr  than 
refining)  these  oil-beaxing  wastes.  We 
have  explained  above  why  it  is 
appropriate  to  apply  the  friel 
spedficatioD  to  these  waste-derived 
fuels,  rather  than  (as  at  proposal)  to 
regulate  them  as  hazardous  waste  fuels 
regardless  of  composition.  We  also  are 
including  anaxemption  in  f  261.6(a)(a) 
for  recovered  oU  bumed  directly  diat 
meets  the  used  oil  fuel  specification. 

4.  Statatory,  Conditioned  Exemptioa 
of  Coke  Derived  from  Indigenous 
Petroleum  Refinery  Wastes.  The 
petroleum  refining  industry  also 
produces  coke  frian  refinery  process 
wastes.  If  the  coke  is  produced  fnnn  or 
contains  listed  hazardous  waste,  the 
coke  produced  bom  such  -wastes  is  a 
hazardous  waste.  The  Hazardous  and 
Solid  Waste  Amendment  (HSWA)  fi 
19M.  however,  exempted  from 
regulation  as  hazardous  waste  fuel  such- 
derived  coke  provided:  (1)  The 
Hazardous  waste  used  to  produce  the 
coke  is  indigenous  to  petroleum  refining; 
(2)  the  coke  is  produced  at  the  same 
facility  that  generated  the  hazardous 
waste:  and  (3)  the  coke  does  not  exhibit 
a  characteristic  of  hazardous  waste. 
(See  section  30O4(qH2KA).  This  statutory 
exemption  is  codified  at  I  2e6^1(b)(2)  " 
and  is  redesignated  in  today's  rule  as 
S  266.1(a)(3)(ix). 

D.  Exemption  of  Coke  and  Coal  Tar 
Produced  From  Coal  Tar  Decanter 
Sludge  by  the  Iron  and  Steel  Industry 

EPA  indicated  in  the  proposed  rule 
that  it  would  consider  granting  an 
exemption  to  coke  produced  from  coal 
tar  decanter  sludge  [EPA  Hazardous 
Waste  IC087]  if  commenters  provided 
data  that  demonstrate  that  hazardous 
contaminant  levels  in  the  coke  are  not 
appreciably  inoeased  by  recycling  the 
tar  sludge.  (See  50  FR  1690.)  Today's  rule 
exempts  such  waste-derived  coke  (a 
hazardous  waste  fuel  even  though  not 
bumed  exclusively  or  necessarily 
primarily  for  energy  recovery  (see 
section  III.A.1  above))  from  regulation 
as  hazardous  waste  and  also  excludes 
coal  tar  prt>duced  from  coal  tar  decanter 
sludge. 

Tar  decanter  sludge  is  generated 
during  the  recovery  of  a  coal  tar  by- 
product produced  during  the  production 
of  coke  from  coal,  llie  slu(^e  is  listed  as 
hazardous  waste  because  of  high  levels 
(about  1%)  of  phenol  and  naphdialene. 
The  sludge  is  frequently  recycled  by 
mixing  it  with  coal  before  it  is  charged 
to  a  coke  oven  to  produce  coke.  The 
coke  product  is  typically  used  as  a  fuel 
in  steel  blast  furnaces.  In  addition,  the 
sludge  is  sometimes  mixed  back  into  the 
coal  tar  by-product  which  is  also 


"  Bee  SOfR  287S1  OdtylMSeS). 


Fedarai  Raghter  /  Vol.  sq  Na  230  /  Friday.  November  29.  19es  /  Rules  and  Reguiationg       4B171 


frequently  used  as  a  fuel.  Both  of  tlwae 
waste-derived  fuels  are  exempted  fioia 
today's  rules  for  the  reasons  discussed 
below. 

The  American  Iron  and  Steel  Institute 
(AISI)  and  Koppers  Company,  Inc. 
provided  comments  explaining  the 
coking  operation  and  1k>w  tar  decanter 
sludge  is  recycled.  In  particular,  when 
the  dudge  is  mixed  with  coal  before  it  is 
charged  to  the  coke  oven,  the  hazardous 
coostitutents  in  the  sludge  (phenol  and 
naphthalene]  are  driven  off  during  die 
coking  process  along  with  other  volatile 
compounds  formed  by  the  thermal 
cracking  of  organic  compounds  in  the 
coal.  These  volatile  compounds  are 
condensed  to  recover  a  coal  tar  by- 
I  product.  The  tar  decanter  sludge  is 
'  produced  during  recovery  of  the  coal  tar 
and  consists  of  coal  tar  and  "inert 
carbonaceous  material  carried  over  from 
tiie  coking  operation".  (See  AISI 
comments,  page  3.)  AISI  and  Koppers 
provided  analyses  of  die  waste-derived 
coke  product  indicating  that  phenol  and 
naphthalene  were  not  detected  in  the 
coke  at  detectable  levels  ranging  from 
less  than  1  ppm  to  as  hi^  as  20  ppm. 

We  conclude  that  phenol  and 
naphthalene  are  not  present  in  such 
coke  at  levels  that  would  pose 
substantial  risk  to  human  health  and  the 
environment,  particulariy  considering 
that  the  coke  is  burned  as  fuel  and  that 
any  trace  levels  of  these  compounds 
would  be  readily  combustible. 

AISI  also  indicates  that  the  same 
principle  (i.e.,  if  recycling  a  waste  does 
not  increase  levels  of  toxic  constituents 
in  a  waste-derived  product  the  product 
should  be  exempt  from  regulation) 
should  be  applied  to  coal  tar  mixed  with 
tar  decanter  sludge.  AISI  states  that 
when  tar  decanter  sludge  is  mixed  back 
into  the  coal  tar  (after  passing  through  a 
ball  mill  to  produce  a  uniform  material), 
the  phenol  and  naphthalene  content  of 
the  coal  tar  by-product  is  not 
significantly  a^ected.  AISI  argues  that 
coal  tar  itself  contains  significant  levels 
of  these  hazardous  compounds 
(typically  1%  phenol  and  10% 
naphthalene),  and  that  tar  decanter 
sludge  is  simply  a  mixture  of  coal  tar 
and  carbonaceous  material.  Further,  the 
sludge  is  mixed  with  the  coal  tar  in 
small  volumes  representing  about  1%  of 
the  coal  tar  by-product  We.  therefore, 
conclude  that  sudi  recycling  does  not 
increase  levels  of  phenol  and 
napthalene  in  the  coal  tar  by-product 
and  the  coal  tar  should  be  exempt  from 
today's  rules  when  burned  for  energy 
recoveiy. 

These  exemptions  apply  only  to  the 
waste-derived  products,  and  only  when 
derived  from  tar  decanter  sludge,  llius. 
tar  decanter  sludge  is  subject  to  full 


RCRA  regulation  prior  to  rec]rcling,  and 
the  exemption  does  not  extend  to  coke 
or  coal  tar  derived  bom  hazardous 
waste  (e^,  spent  aohrents)  other  than 
tar  decanter  tlndge  designated  as  EPA 
Hazardous  Waste  KO«7. 

R  Status  of  Gas  Recovered  from 
Landfills 

We-ere  indicating  that  today's  final 
rules  on  hazardoos  waste  fueb  do  not 
apply  to  gas  recovered  from  landfills 
that  is  burned  for  energy  recoveiy  in 
boilers  or  industrial  furnaces.  Aldiough 
it  is  dear  that  EPA  has  authority  to 
regulate  gaseous  emissions  bom 
hazardous  wastes  (see,  e^^  RCRA 
Sectioo  3004(n)),  EPA  has  not  yet 
addressed  whether  there  are  any  limits 
on  this  authority,  and.  if  there  are  limits, 
what  the  extent  might  be.  Nor  has  the 
Agency  received  comment  on  these 
questions  sufficient  to  make  a 
considered  decision.  In  li^t  of  the 
absence  of  a  record  and  &e  potential 
difficulty  of  the  question,  we  are  not 
deciding  the  question  in  today's  rule  but 
instead  are  indicating  that  recovered 
landfill  gas  is  not  regulated  imder 
today's  niles. 

F.  Request  for  Exclusion  of  Cadence 
Product  312 

Several  commenters  requested  EPA  to 
exclude  Cadence  product  312  fit>m 
regulation  as  a  hazardous  waste  fuel 
Cadence  product  312,  better  known 
under  its  former  trademark  name  of 
"CHEM-FUEL"  (hereinafter  termed 
"Cadence  product"),  is  a  blend  of 
hazardous  spent  solvent  recovery  still 
bottoms  and  other  hydrocarbon-based 
hazardous  waste  that  is  patented  for  use 
in  blast  furnaces  by  Cadence  Chemical 
Resources.  Inc.  (hereinafter  termed 
"Cadence"). 

Cadence  product  is  produced  by 
Ucensees  of  the  Cadence  process  who 
Uend  spent  solvents  generated  by 
others  as  well  as  solvent  recovery  still 
bottoms  that  they  generate  by  their 
reclamation  activities.  The  licensees 
ensure  that  the  blend  meets 
specifications  set  by  furnace  operators 
for  parameters  including  heating  value 
(10.500-14.000  Btu/lb)  and  chlorine 
content  (1-5%).  Thus,  the  mix  can 
contain  up  to  5%  chlorinated  spent 
solvents,  most  of  which  are 
carcinogenic.  The  entire  mix  is  then  sent 
to  the  blast  furnace  for  burning. 

Many  commenters  argued  that 
Cadence  product  is  not  subject  to 
regulation  as  a  hazardous  waste  fuel 
because  it  is  not  burned  in  the  blast 
furnace  for  energy  recovery.  Rather, 
they  argue  that  Cadence  product  is 
burned  as  an  ii^gredient  in  the  iron- 
making  process  to  provide  carbon. 


hydrogen,  and  chlorine  and  that  it  only 
provides  incidental  eneigy  to  the 
furnace.  Commenters  further  aigue  that 
Cadence  product  is  a  valuable  product 
used  in  a  major  commodities  market 
and.  hence  that  EPA  does  not  have 
authority  onder  RCRA  to  regulate  it 
They  assert  that  it  is  a  commOTdal 
product  with  recognized  spedfications 
and  procedures  for  its  production. 

For  die  reasons  given  below  (and  as 
provided  further  in  the  Response  to 
Comment  Background  Document),  we 
either  disagree  with  the  commenters' 
daims  or  find  them  irrelevant  to  the 
question  of  whether  Cadence  product  is 
subjed  to  regulation  as  a  hazardous 
waste  fuel  Specifically,  we  find  that 
Cadence  produd  is  burned  partially  for 
energy  recovery  because  the  heat  energy 
contributed  by  the  product  to  a  blast 
furnace  is  substantial  and  useful  In 
addition,  the  Cadence  produd  has  the 
attributes  of  an  inherently  waste-like 
material,  and  is  the  type  of  secondary 
material  EPA  is  empowered  to 
investigate  and  regulate  as  may  be 
necessary  to  proted  human  health  and 
the  environment  Bodi  of  these  pwints 
are  discussed  below. 

1.  Cadence  Product  is  Burned 
Partially  for  Energy  Recovery.  Cadence 
argues  diat  their  product  is  burned  in  a 
blast  furnace  to  provide  ingredients 
necessary  to  drive  furnace  reactions  and 
to  enhance  furnace  operations,  in 
particular.  Cadence  argues,  and  we 
agree,  that  the  product  has  die 
benefidal  effed  of  cooling  flame 
temperatures  in  die  combustion  zone  of 
the  furnace  and  of  providing 
hydrocarbons  that  are  converted  to 
gases  needed  to  react  widi  the  iron  ore 
to  produce  iron.  Cadence  also  argues 
that  the  chlorine  in  the  product  has  a 
beneficial  effed  on  furnace  operations, 
and,  thus,  also  ads  as  an  ingredient'* 
Cadence  also  argues,  however,  that  the 
heat  energy  released  from  burning  the 
product  in  a  blast  furnace  is  "incidental 
and  unavoidable"  (Cadence  comments 
dated  March  12. 1985,  p.  11).  and,  thus, 
the  produd  is  not  burned  for  energy 
recovery.  We  disagree  with  Cadence  on 
this  point  and  will  show  below  that  the 


'*  Cadesoe  claims  that  tfaa  cUorinc  {rom  tiic 
product  reacts  with  "alkali  oompouad*  to  prevent 
their  deleterious  actioo  on  the  c»ke  and  ore 
particles"  and  to  prerent  fnmace  wall  scale.  See 
sUtement  by  ]6tm  EIBot  dated  March  t^  18BS  (pf>. 
S-4)  attached  to  Cadanoe  comMola  dated  March 
12. 106S.  Although  not  relevant  to  Q>A's  argameBt 
that  Cadence  product  is  burned  partially  for  energy 
recovery.  EPA  questions  whether  eucti  cMgitwe 
results  in  substantial  bnprovaaneat  in  fivaacs 
operations  and.  thus,  constitutes  a  bona  fide  (i: 
necessary]  ingredient  given  that  it  is  not  common 
practice  to  intect  chlorine-bearing  materials  in  a 
blast  {umaoe. 
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product,  in  fact  releases  substantial, 
useful  heat  energy  to  a  blast  furnace 
and,  thus,  is  burned  partially  for  energy 
recovery  within  all  reasonable 
understanding  of  the  term.  Although  we 
agree  that  energy  recovery  is  not  the 
sole  purpose  for  burning  Cadence 
product  in  a  blast  furnace,  the  fact  that 
substantial,  useful  energy  is  recovered 
subjects  Cadence  product  to  regulation 
as  hazardous  waste  fuel.  (See  discussion 
above  in  section  III.A.1  where  we 
explain  that  regulation  of  burning  for 
energy  recovery  does  not  turn  on  the 
sole  or  primary  purpose  of  burning.) 

a.  General  Description  of  Blast 
Furnace  Operations.  Iron  blast  furnaces 
are  used  to  smelt  iron  ores  to  produce 
crude  iron  (pig  iron)  suitable  for 
steelmaking.  The  iron  blast  furnace  is  a 
large,  shaft  (vertical)  reactor.  Iron  ores 
along  with  coke  and  fluxes  such  as 
limestone  and  dolomite  are  charged  into 
the  top  of  the  reactor.  A  large  volume  of 
air  preheated  to  2000  T  (termed  "hot 
blast")  is  injected  into  the  bottom  of  the 
furnace  to  bum  the  coke  to  produce  the 
heat  and  reducing  gas  needed  to  drive 
furnace  reactions.  Temperatures  in  the 
combustion  zone  at  the  bottom  of  the 
furnace  range  from  3700-3900  °F.  The 
coke  provides  both  the  primary  source 
of  heat  and  the  primary  source  of  carbon 
used  to  produce  the  reducing  gas  carbon 
monoxide.  The  carbon  monoxide 
reduces  the  iron  ore  by  (net)  energy 
absorbing  reactions  to  produce  pig  iron. 
About  1000  lbs  of  coke  are  required  to 
produce  a  ton  of  pig  iron.  Gases  drawn 
off  the  top  of  the  furnace  contain  excess 
carbon  monoxide  to  give  the  gas  a 
heating  value  of  about  90  Btu/ft*.  About 
one  third  of  this  furnace  gas  is  used  as  a 
fuel  in  stoves  to  preheat  the  combustion 
air  (i.e.,  the  hot  blast).  The  remainder  of 
the  furnace  top  gas  is  used  as  a  fuel  in  a 
boiler  plant  or  in  other  heating 
applications  within  the  steel  plant. 
Melted  iron  and  liquid  slag  are  drawn 
off  from  the  bottom  of  the  furnace. 

b.  Modem  Methods  of  Reducing  Coke 
Rates.  Coke  has  become  increasingly 
expensive  since  the  early  1960's  because 
of  the  rising  price  of  metallurgical  coals 
needed  to  produce  suitable  coke  and  the 
rising  cost  of  coking  operations  because 
of  environmental  and  other  concerns. 
Reducing  coke  rates  is  also 
advantageous  because  furnace 
productivity  is  increased  by  increasing 
the  iron  ore  to  coke  volume  ratio 
charged  to  the  furnace  (i.e.,  coke  can  be 
replaced  by  iron  ore.  thus  increasing 
iron  output). 

The  two  principle  methods  of  reducing 
coke  rates  are  to  increase  hot  blast 


temperatures  and  to  inject  fuels*' 
through  tuyeres  (i.e..  firing  nozzles)  into 
the  combustion  zone  at  the  base  of  the 
furnace.  Both  approaches  generally  are 
employed  together  because  fuel 
injection  enables  operators  to  control 
flame  temperatures  in  the  combustion 
zone  (raised  by  increasing  hot  blast 
temperatures)  to  optimum  levels.  In 
addition,  the  injection  of  hydrocarbon 
fuels  replaces  the  carbon  in  the 
displaced  coke  and  ensures  that 
appropriate  furnace  gas  composition 
conducive  to  iron  ore  reduction  is 
maintained.  The  heat  energy  of  the 
hydrocarbon  fuels  also  replaces  the  heat 
energy  of  the  displaced  coke.  Given  that 
coke  is  both  the  primary  fuel  and  the 
primary  source  of  reducing  gas  (carbon 
in  the  coke  is  converted  to  ^e  reducing 
gas  carbon  monoxide),  when  the  coke 
rate  is  decreased  substantially  (i.e.,  by 
increasing  hot  blast  temperature  and 
using  fuel  injectants)  the  heat  energy 
and  source  of  reducing  gas  supplied  by 
the  displaced  coke  must  be  provided  by 
some  other  source.*"  **  This  source  is 
the  tuyere-injected  fuels  like  the 
Cadence  product. 

c.  Although  Fuel  Injectants  Cool 
Flame  Temperatures,  They  Provide 
Substantial,  Useful  Heat  Energy.  Before 
we  explain  how  liquid  fuel  injectants 
with  substantial  heating  value  like  No.  8 
fuel  oil  or  Cadence  product  contribute 
substantial  heat  energy  to  a  blast 
furnace,  we  will  explain  how  they,  at  the 
same  time,  actually  cool  flame 
temperatures  in  the  combustion  zone. 
Combustion  zone  temperatures  are 
maintained  at  3700-3900  '  F  by  the 
combustion  of  coke  in  the  presence  of 
the  2000  '  F  hot  blast  (i.e..  preheated 
combustion  air).  The  net  reaction  of 
injected  fuels  is  endothermic  (heat 
absorbing]  in  this  zone.  Injected  liquid 
fuels  first  undergo  endothermic 
vaporization,  then  exothermic 
combustion  to  (ideally)  carbon  dioxide 
and  water  where  sensible  heat  is 
released,  and  finally,  endothermic 
dissociation'*  and  reduction  in  the 


'*  Cadence's  tenninology  notwithstanding, 
tuyere-injected  materials  with  substantial  heating 
value  are  invariably  tenned  fuels  in  the  technical 
literature. 

*o  "The  same  atoms  of  cartwn  are  involved  in 
reactions  that  generate  the  heat  for  the  furnace  as 
are  involved  as  the  reducing  agent  (as  carbon 
monoxide)  to  convert  the  ore  to  metallic  iron." 
Statement  by  John  Elliot  in  reference  to  his  review 
of  an  EPA  internal,  deliberative,  draft  document. 
Mr.  Elliot's  comments  are  contained  in 
correspondence  from  counsel  to  Cadence,  to 
Winston  Porter.  Assistant  Administrator  for  the 
O^ice  of  Solid  Waste  and  Emergency  Response, 
dated  October  31, 1985.  (Release  of  this  internal, 
post  comment  period  EPA  document  was  not 
intended.) 

*'  Steam  had  been  a  popular  (nonfuel)  injectant  in 
the  1960's  because  it  was  relatively  cheap  and 


presence  of  excess  carbon  provided  by 
the  coke  to  form  the  reducing  gases 
carbon  monoxide  and  hydrogen. 

Cadence  argues  that  these  liquid  fuel 
injectants  are  not  burned  for  energy 
recovery  because  tuyere-injected  fuels 
undergo  net  endothermic  (i.e..  heat- 
absorbing)  reactions  in  the  combustion 
zone  which  reactions  actually  cool 
flame  temperatures,  and  that  any  heat 
energy  released  from  subsequent 
reactions  is  incidental  and  unavoidable. 
Cadence's  argument  ignores  the  fact  that 
fuel  injectants  first  behave  as  bona  fide 
fuels  by  combusting  to  (ideally)  carbon 
dioxide  and  water.  The  amount  of 
sensible  heat  released  during  this 
combustion  phase  is  measured  by  a  fuel 
injectant's  heating  value  in  Btu/lb. 
Immediately  after  the  fuel  is  combusted, 
the  combustion  products  act  as 
ingredients  to  furnace  reactions  by  being 
converted  to  the  reducing  gases  carbon 
monoxide  and  hydrogen  during 
endothermic  reactions.  The  fact  that  fuel 
injectants  release  substantial  heat 
energy  while  providing  hydrocarbons  for 
reactions  enables  operators  to  reduce 
coke  rates,"  (As  noted  above,  coke  is 
both  the  primary  fuel  and  primary 
source  of  carbon  to  the  blast  furnace.) 

The  heat  energy  released  from 
subsequent  (i.e.,  outside  the  combustion 
zone)  reactions  of  fuel  injectant 
hydrocarbons  is  in  fact  substantial, 
intentional,  and  useful  contrary  to 
Cadence's  claim  that  it  is  incidental  and 
unavoidable.  As  discussed  above, 
furnace  top  gas  is  used  as  fuel  in  stoves 
to  heat  the  hot  blast,  in  a  boiler  plant,  or 
in  other  heating  applications  within  the 
steel  plant.  The  excess  reducing  gas 
contained  in  the  top  gas  that  was  not 
used  to  reduce  the  iron  ore  gives  the  top 
gas  substantial  heating  value.  The 
excess  reducing  gas  is  contributed  by 

readily  available,  and  it  introduced  hydrogen  for 
reduction.  (Hydrogen  supplements  carbon  monoxide 
as  a  reducing  gas  in  the  furnace.)  The  use  of  steam 
as  an  injectant,  however,  consumes  coke  in  the 
combustion  zone  thereby  reducing  the  overall 
effectiveness  of  any  increase  in  blast  temperature. 
Fuel  oil  injection,  however,  not  only  acts  as  a 
coolant,  allowing  the  use  of  higher  blast 
temperatures,  but  also  replaces  a  portion  of  the 
coke.  Source:  "Fuel-Oil  Injection  Into  Blast 
Furnaces:  A  Literature  Review",  Journal  of  the 
Institute  of  Fuel,  vol.  49,  n  399,  June  1970,  p.  73. 

"  At  the  3700-3900  '  F  temperatures  in  the 
combustion  zone,  a  fraction  of  the  carbon  dioxide 
and  water  vapor  is  thermally  dissociated  to  form 
carbon  monoxide,  hydrogen,  and  oxygen.  See 
Babcock  and  Wilcox,  Steam,  Its  Generation  and 
Use.  1978.  p.  S-7. 

""Injection  of  hydrocarbons  through  the  tuyeres 
of  a  blast  furnace  is  carried  out  (a)  to  replace  coke 
by  cheaper  sources  of  fuel  and  reductions:  (b)  to 
increase  (by  lowering  the  proportion  of  coke  in  the 
charge)  the  amount  or  iron  ore  in  the  furnace  shaft" 
Source:  Peacey,  |.G.  and  Davenport  W.G.,  The  Iron 
Blast  Furnace,  p.  140,  included  in  comments 
submitted  by  Cadence  on  October  25, 1965. 
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the  coke  and  fuel  injectants,  roughly  In 
proportion  to  the  amount  of 
hydrocarbons  each  provides  to  the 
furnace.  As  shown  in  the  table  below, 
furnace  top  gas  is  a  substantial  fuel 
source  in  that  only  about  one-third  of 
the  fuel  gas  is  used  to  heat  Ae  hot  blast 
while  two-thirds  is  available  for  other 
uses. 

Empirical  demonstration  that  burning 
fuel  injectants  supplies  substantial 
energy  to  blast  furnaces  is  provided  by 
standard  literature  references.  The  table 
below  shows  an  energy  baltince  for  a 
modem  28-foot  diameter  hearth  furnace 
operating  at  a  hot  blast  temperature  of 
2000  '  F  with  a  coke  rate  of  870  lb/ton  of 
hot  metal  (i.e.,  pig  iron]  and  using  fuel 
oil  injected  at  a  rate  of  170  lb/ton  of  hot 
metal.  The  fuel  injectant  provides  about 
22%  of  the  heat  input  to  the  furnace.  The 
amout  of  coke  needed  to  supply  this 
energy  (and  reductants)  to  a  furnace 
producing  4,000  tons  per  day  of  hot 
metal  would  be  more  than  300  tons  per 
day.  llius,  it  is  clear  that  fuel  injectants 
provide  substantial,  useful  heat  to  the 
furnace. 

Blast  Furnace  Energy  Balance 
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Sourca:  Baaad  on  data  in  Kirk-Othmar  encyclopedia  o( 
Cheiraciy  Tachnotogy.  v  13,  p.  742.  (1961). 

Injectants  that  have  no  heating  value 
like  steam,  or  minimal  heating  value,** 
provide  no  or  minimal  heat  energy  to  the 
furnace  and.  thus,  are  not  considered  to 
be  fuel  injectants.  Thus,  injectants  with 
no  or  minimal  heating  value  are  not 
considered  to  be  burned  for  energy 
recovery. 

Cadence's  argument  in  fact  proves  too 
much.  It  is  clear  that  net  furnace 
reactions  are  endothermic — heat  from 
the  coke  and  fuel  injectants  is  required 
to  drive  reactions  that  reduce  iron  ore  to 
metallic  iron.  Under  Cadence's  logic  that 
a  material  involved  in  an  endothermic 
reaction  is  not  a  fuel  irrespective  of  its 
heating  value,  the  coke  would  not  be  a 
fuel.  Yet  it  is  the  primary  fuel  source  to 
the  furnace.  The  fact  is  that  both  coke 


**  The  Agency  always  considers  a  material  with 
a  mminiom  heating  value  of  S.OOO-8.000  Btu/lb  to  be 
a  bona  fide  hieL  See  section  II  in  the  text 


and  fuel  injectants  like  the  Cadence 
product  serve  a  dual  purpose  of 
providing  substantial  needed  energy  and 
reductants. 

d.  Use  of  Cadence  Product  as  a  Fuel 
Injectant  Cadence  prodiict  is  blended 
witti  No.  6  fuel  oil  in  a  volume  ratio  of 
about  50/50  for  use  as  a  fuel  injectanL 
Cadence  product  is  a  fuel  injectant 
rather  than  a  nonfuel  injectant  (e.g.. 
steam],  becayse  it  has  a  heating  value 
by  specification  of  laSOO  to  14.000  Btu/ 
lb.  which  is  comparable  to  the  heating 
value  of  coke  and  coal.  Cadence 
product  like  other  liquid  fuel  injectants, 
cools  flame  temperatures  in  the 
combustion  zone.  It  also  provides 
hydrocarbons  for  conversion  to  the 
reducing  gases  carbon  monoxide  and 
hydrogen,  provides  substantial,  useful 
heat  energy  to  the  blast  furnace,  and 
thus  enables  operators  to  reduce  the 
coke  rate.** 

In  addition,  we  note  that  Cadence 
itself  has  informed  the  Agency,  the 
Congress,  and  the  public  on  many 
occasions  that  Cadence  product  is 
burned  by  blast  furnaces  (at  least 
partially)  as  a  fuel.  Cadence's  President 
Mr.  Reese  so  stated  in  testimony  to 
Congress.  Cadence's  comments  to  the 
Agency  in  the  definition  of  solid  waste 
rulemaking  (Cadence  comments  dated 
August  1, 1983,  p.  16)  refer  to  the  product 
as  "CHEM-FUEL"  and  stressed  this 
point 

. . .  CHEM-FUEL  like  coke,  ia  both  a  raw 
material  and  an  energy  source  when  used  in 
the  blast  furnace.  Its  principal  components 
are  hydrocarbons  which  provide  the 
essential  carbon  and  hydrogen  for  ore 
reduction  and  energy  generation.  (Emphasis 
original) 

Cadence's  Ucensees  also  stressed  this 
point  when  dealing  with  EPA's 
enforcement  officials,  making  the 
emphatic  point  that  high  Btu  hazardous 
wastes  were  utilized  so  that  the  burning 
legitimately  recovered  energy. 
Cadence's  patent  application  states  that 
the  materiial  is  used  to  support 
combustion  in  blast  furnaces.  Even  in 
the  present  rulemaking,  a  number  of 
Cadence's  suppliers  indicated  that  the 
Cadence  product  (to  which  &eir 
hazardous  wastes  contributed)  "is  used 
as  a  fuel  by  steel  producers  .  .  .". 
(Comments  of  Detroit  Edison,  March  11. 
1985;  to  die  same  effect  see  comments 
37, 73,  and  87  to  this  rulemaking.) 
Indeed,  the  Cadence  material  was 
marketed  for  years  under  the  tradename 
"CHEM-FUEL".  The  Agency  thus 


**  "There  is  no  question  that  Cadence  Product  3U 
adds  to  the  sensible  heat  of  the  heat  and  material 
tialance  of  the  process  and  that  energy  is 
recovered"  Source:  NtckeL  Melvin  E..  "CkMiunents 
on  the  bi)ection  of  Auxiliary  Fuels  in  the  Tuyeres  of 
the  Iron  Blast  Furnace",  September  30. 1985,  p.  4 
(unpublished  report). 
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believes  that  the  company's  own 
proncmncements,  as  well  as  those  of  its 
licensees  and  customers,  indicate 
strongly  that  Cadence  product  is  burned 
(partiaUy)  for  energy  recovery. 

2.  Cadence  Product  Is  the  Type  of 
Recycled  Material  Over  Which  EPA  has 
Jurisdiction.  Stepping  back  for  the 
moment  fixtm  the  intricacies  of  blast 
furnace  operations,  it  is  apparent  to  the 
Agency  that  the  Cadence  product  is  the 
type  of  material  EPA  is  empowered  to 
evaluate  and  regiilate  if  necessary  to 
protect  human  health  and  the 
environment  due  to  the  nature  of  the 
Cadence  product  its  similarity  to  other 
waste-derived  fuels  concedexlly  within 
EPA's  authority,  and  the  nature  of  the 
end  recycling  practice.  Cadence  product 
is  produced  by  Cadence's  licensees 
essentially  by  the  simple  blending  of 
hazardous  solvent  still-bottoms  and 
other  hydrocarbon-based  hazardous 
wastes  to  meet  a  specification  for 
parameters  of  concern  to  blast  furnace 
operators,  including  heating  value  and 
chlorine  content  Some  of  the  ha2ardous 
wastes  are  collected  from  generators 
while  other  hazardous  wastes  (e.g.. 
solvent  recovery  still-bottoms]  are 
generated  by  the  licensee.  The 
specification  limits  heating  value  of 
Cadence  product  to  10.500-14.000  Btu/lb 
and  chlorine  content  to  1-5%.  Thus. 
Cadence  product  is  similar  (or. 
according  to  companies  in  the  blending 
business,  identical]  in  production  and 
content  to  hazardous  waste  fuels  burned 
in  other  industrial  furnaces  like  cement 
kilns. 

Cadence  claims  that: 
the  waste-derived  materials  used  to 
manufacture  Cadence  Product  312  are  not 
suitable  for  direct  use  in  blast  fiunaces;  they 
first  must  be  analyzed  and  then  fully 
processed  to  finished  goods  specificationa  in 
a  Cadence  manufacturing  facility.  The 
production  of  Cadence  Product  312  is 
completely  analogous  to  many  well- 
recognized  manufacturing  operations. 

These  unsupported  assertions  overstate 
the  sophistication  of  the  Cadence 
"mantifacrturing  process".  In  fact  we 
understand  that  other  than  simple 
blending,  the  only  processing  that  is 
sometimes  used  at  facilities  that 
produce  Cadence  product  is  the  , 

distillation  of  spent  solvents  to  recover 
solvent  This  process,  wholly  unrelated 
to  the  "manufacture"  of  Cadence 
product  generates  still  bottoms  that  are 
blended  with  other  petroleum-based 
wastes  to  produce  the  product  Althou^ 
Cadence  licensees  conduct  analyses  of 
waste  feedstocks  and  blended  product 
to  ensure  conformance  with 
specifications,  other  waste  blenders  that 
market  hazardous  waste  fuels  (e.g.,  for 
use  in  cement  kilns)  also  conduct 
analyses  of  feedstocks  and  fuel  product 
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to  meet  a  specification.  Thus,  the 
blending  of  wastes  to  produce  Cadence 
product  is  sloiilar  to  other  waste-derived 
fuel  operations. 

Cadence's  operations  thus  raise  the 
troubhng  question  of  what  degree  of 
processing  can  transform  a  waste  into  a 
product.  TTie  Cadence  process  involves 
relatively  minimal  processing.  No 
significant  resources  are  recovered  from 
the  Cadence  product  until  it  actually  is 
burned.  The  Agency  always  has  been 
leery  of  the  notion  that  minimal 
processing  of  hazardous  wastes  prior  to 
recovery  of  resources  from  tnem  (in  this 
case,  energy)  transforms  wastes  into 
products.  It  was  for  this  reason  that  EPA 
amended  i  281.3(c)  (2)  on  January  4, 
1985  to  state  that  materials  reclaimed 
from  hazardous  wastes  remain 
hazardous  wastes  when  burned  for 
energy  recovery,  and  indicated  in  the 
same  rule  that  hazardous  wastes  that 
are  partially  but  not  fully  reclaimed 
remain  hazardous  wastes  (see 
§  260.30(cJ.)  These  provisions  illustrate 
the  general  principle  that  minimal 
processing  before  final  recovery  does 
not  ordinarily  transform  a  hazardous 
waste  into  a  product.  Cadence's  process 
appears  to  raise  analogous  problems  of 
using  a  relatively  minimal  processing 
step  as  a  means  of  insulating  hazardous 
waste  recycling  from  RCRA  jurisdiiction. 
When  this  fact  is  coupled  with  the  fact 
that  the  form  of  end  recycling  of  the 
Cadence  product  closely  resembles 
incineration  (in  the  sense  that  hazardous 
wastes  are  burned  by  controlled  flame 
combustion),  it  is  apparent  to  the 
Agency  that  RCRA  jurisdiction  over  the 
burning  exists. 

Even  more  fundamentally.  EPA  does 
not  believe  that  the  question  of 
jurisdiction  over  the  Cadence  product 
(or  other  similar  waste-derived 
materials)  need  turn  narrowly  on  the 
question  of  whether  it  is  burned 
partially  for  energy  recovery.  Cadence 
product  is  composed  of  toxic  chlorinated 
solvent  still  bottoms  which  (on  a 
nationwide  basis)  are  typically  disposed 
of  or  incinerated.  These  still  bottoms  are 
not  similar  to  raw  materials  customarily 
used  in  the  iron-making  process  (i.e., 
toxic  chlorinated  solvents  are  not  a 
typical  feed  or  energy  source  to  the  iron- 
making  process).  The  recycling  practice, 
as  well  as  prior  transportation  and 
storage  has  the  potential  to  cause 
substantial  harm  to  human  health  and 
the  environment  if  conducted 
improperly.  *• 


EPA  believes  that  recycling  of 
hazardous  secondary  materials  that  are 
so  different  frtim  the  raw  materials 
customarily  utilized  in  the  process  is  a 
prototypical  situation  it  is  empowered  to 
control  under  RCRA  Subtitle  C.  This  is 
particularly  true  in  this  case  because  the 
recycling  involves  burning  (viz. 
controlled  flame  combustion),  and  so 
resembles  incineration.  The  recycling 
activity  also  is  not  part  of  a  continuous 
industrial  process,  but  rather  involves 
unrelated  parties  and  processes  (i.e.,  the 
hazardous  waste  generators  who 
generate  spent  solvents  and  hazardous 
still  bottoms,  intervening  processors 
(who  not  only  process  but  add 
additional  hazardous  still  bottoms  to  the 
mixture),  and  the  steel  mill),  in  addition 
to  involving  secondary  materials 
normally  unrelated  to  the  ironmaking 
process.  For  these  reasons,  EPA  is 
prepared  to  exercise  its  authority  to 
designate  Cadence  product,  and  all 
similar  materials,  as  solid  wastes 
pursuant  to  9  261.2(d)  when  recycled  via 
controlled  thermal  combustion  in 
processes  not  customarily  utilizing 
chlorinated  toxicants  as  a  fuel  or  raw 
material  should  this  ever  prove 
necessary.  In  light  of  the  Agency's 
judgment  that  Cadence  product  is 
burned  partially  for  energy  recovery  and 
so  is  subject  to  regulation  as  hazardous 
waste  fuel  it  is  unnecessary  to  exercise 
this  authority  at  the  present  time."' 


*•  Preliminary  resulu  of  EPA"«  emissions  test  for 
a  blast  furnace  burning  Cidence  material  indicate 
that  these  devices  may  be  able  to  destroy  99.99%  of 
toxic  organic  constituenu  in  the  material.  If 
confirmed,  this  means  that  these  devices  may  be 


able  to  safely  bum  toxic  organic  wastes  under 
appropriate  conditions.  This  does  not  meaa 
however,  that  these  devices  could  always  be 
expected  to  achieve  99.99%  destruction  efTiciency. 
absent  regulatory  controls  on  operating  conditions. 
Storage  of  Cadence  Product  also  has  the  potential  to 
cause  substantial  harm.  As  discussed  in  the  text  in 
section  U  of  Part  Four,  the  fact  that  a  hazardous 
waste  fuel  is  being  stored  as  a  commodity  is 
insufficient  to  prevent  substantial  risk. 

"  There  is  another  point  in  Cadence's 
presentation  that  is  deeply  troubling  to  the  Agency. 
Cadence  is  arguing  that  when  they  blend  and 
process  chlorinated  hazardous  wastes,  the  resulting 
processed  material  is  a  product  excluded  from 
RCRA  so  long  as  there  are  specifications  (such  as 
for  total  chlorine]  on  the  end  "product"  and  so  long 
as  all  components  of  that  "product"  are  put  to 
beneficial  use  when  burned.  This  argument  applies 
%vith  equal  force  if  the  chlorinated  hazardous 
wastes  being  processed  were  dioxin  or 
chiorophenoxy  pesticide  wastes  (rather  than 
carcinogenic  solvents):  the  blended  product  would 
still  be  used  as  a  reducing  agent  in  iron-making, 
toxic  organic  compounds  would  provide 
hydrocarbons  to  the  iron-making  process,  and 
chlorine  would  remove  accumulated  wall  scale 
within  the  furnace.  Although  these  types  of 
hazardous  wastes  are  not  blended  into  Cadence 
product  to  our  knowledge,  the  point  is  that  their 
argument  does  not  preclude  such  use.  Cadence's 
argument  would  in  fact  be  identical.  It  thus  seems  to 
the  Agency  that  Cadence's  argument  proves  far  too 
much,  and  seeks  to  preclude  EPA  from  exercising 
authority  well  within  the  Agency's  purview. 


3.  Conclusion.  In  closing  on  this  issue. 
EPA  stresses  that  it  is  not  finding  that 
Cadence  is  engaging  in  an  unsafe  or 
undesirable  recycling  practice.  Quite  the 
opposite — Cadence  has  found  a  means 
of  utilizing  resources  in  wastes,  coupled 
with  destruction  of  the  wastes  toxic 
constituents,  that  appears  to  be 
environmentally  beneficial.  What  EPA  is 
finding  in  this  proceeding  is  that  the 
Agency  is  empowered — that  is,  has  the 
jurisdiction — to  evaluate  the  potential 
risks  posed  by  this  recycling  activity 
and  to  prescribe  regulatory  standards  if 
the  Cadence  product,  managed 
improperly  (see  RCRA  section  1004(5)). 
could  pose  a  substantial  hazard  to 
human  health  and  the  environment.  This 
is  how  EPA  always  has  read  its 
overriding  statutory  duty  to  regulate 
hazardous  waste  management  "as  may 
be  necessary  to  protect  himian  health 
and  the  environment."  It  may  be  that 
due  to  the  mechanics  of  blast  furnace 
operation,  substantially  tailored  (or 
even  no  standards)  are  needed  to  ensure 
waste  destruction.  EPA  is  investigating 
this  question  as  part  of  its  Phase  II 
rulemaking  on  burning  hazardous 
wastes.  EPA  is  asserting  here  that  it  has 
jurisdiction  to  make  this  evaluation. 

IV.  Used  Oil  Subject  to  Regulation 

A.  Definition  of  Used  Oil  Fuel 

These  rules  apply  to  used  oil.  and 
fuels  produced  by  processing,  blending, 
or  other  treatment  of  used  oil,  that  are 
burned  for  energy  recovery  in  a  boiler  or 
industrial  furnace  that  is  not  operating 
under  RCRA  standards  for  hazardous 
waste  incinerators.  "Used  oil"  means 
any  oil  that  has  been  refined  from  crude 
oil,  used,  and,  as  a  result  of  such  use, 
contaminated  by  physical  or  chemical 
impurities.  See  RCRA  section  1004(36).^' 
Used  oils  include  the  following:  (1) 
Spent  automotive  lubricating  oils 
(including  car  and  truck  engine  oil), 
transmission  fluid,  brake  fluid,  and  off- 
road  engine  oil;  (2)  spent  industrial  oils, 
including  compressor,  turbine,  and 
bearing  oils,  hydraulic  oils, 
metalworking  oils,  gear  oils,  electrical 
oils,  refrigerator  oils,  and  railroad 
drainings;  and  (3)  spent  industrial 
process  oils. 

These  rules  apply  only  to  used  oil  and 
not  necessarily  to  "oily  waste".  Oily 
wastes,  such  as  bottom  clean-out  waste 
ftt)m  virgin  fuel  oil  storeige  tanks,  or 
virgin  fuel  oil  spill  clean-up,  are  not  used 
oils  because  the  oil  was  never  "used" 
for  its  intended  purpose.  Thus,  oily 
waste  is  not  subject  to  these  rides 


"  The  Agency  will  soon  be  proposing  to  modify 
the  definition  of  used  oil  in  the  Used  Oil  Listing  and 
Management  Standards  rulemaking. 
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(provided  it  is  not  mixed  with  used  oil 
and  that  it  is  not  a  hazardous  waste). 

Today's  rule  marks  the  first  time  the 
Agency  has  used  the  regulatory 
authorities  created  by  the  Used  Oil 
Recycling  Act  of  1980  (UORA).  (UORA 
is  codified  substantially  as  sections  1004 
(36H39)  and  3014  of  RCRA.)  UORA 
requires  the  Agency  to  establish 
"performance  standards  and  other 
requirements  as  may  be  necessary  to 
protect  public  health  and  the 
environment  from  hazards  associated 
with  recycled  oil."  See  RCRA  section 
3014(a).  Burning  used  oil  for  energy 
recovery — the  subject  of  this  rule — is  an 
example  of  recycling.  See  RCRA,  section 
1004  (37). 

The  regulation  of  used  oil  fuels  raises 
the  legal  question  of  how  the  provisions 
of  UORA  are  to  be  integrated  with  other 
RCRA  provisions.  As  we  stated  at 
proposal.  EPA  believes  that  UORA 
authorities  may  be  used  independent  of, 
or  as  a  supplement  to,  Subtitle  C  of 
RCRA.  If  recycled  used  oil  (called 
"recycled  oil"  under  RCRA  section  1004 
(37))  is  not  also  a  hazardous  waste,  it  is 
subject  to  regulation  under  the 
provisions  of  section  3014  rather  than 
sections  3001-3006,  3008,  and  3010.  As 
noted  at  proposal,  this  has  significant 
implications.  For  example,  permits  are 
not  necessarily  required  to  manage 
recycled  oil,  the  criminal  enforcement 
provisions  of  section  3008(d]  do  not 
apply,  and  the  regulatory  program 
cannot  be  delegated  to  the  States  under 
section  3006.  (See  Part  Five  of  this 
preamble  for  a  discussion  of  the  impact 
of  this  rule  on  authorization  of  State 
programs.) 

If  recycled  oil  is  also  a  hazardous 
waste,  many  of  the  Subtitle  C 
regulations  for  other  hazardous  wastes 
(40  CFR  Parts  262-266)  may  apply. 
Section  3014,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  provides  detailed 
guidance  on  regulating  recycled  oil  that 
is  a  hazardous  waste. 

Today's  rule  establishes  a 
specification  for  used  oil  that  is 
substantially  excluded  from 
regulation  "  and  that  may  be  burned 
without  restriction  in  nonindustrial 
boilers  or  any  other  boiler  or  industrial 
fumace.Used  oil  exceeding  any  of  the 
specification  levels  for  toxic  metals, 
flash  point,  or  total  halogens  is  termed 
"off-specification  used  oil"  and  is 
subject  to  regulatory  controls.  The 


**  The  person  who  first  claims  used  oil  bumed  for 
energy  recovery  meets  the  specification  is  subject  to 
notification,  used  oil  analysis,  and  recordkeeping 
requirements.  In  addition,  he  must  keep  records  of 
the  name  and  address  of  the  facility  receiving  each 
shipment,  the  date  of  delivery,  and  quantity 
delivered.  See  t  28e.43(b)  (1)  and  (a). 


specification  and  issues  pertaining  to 
implementing  the  specification  are 
discussed  below. 

Of  major  importance  is  how  to 
distinguish  between  used  oil  and 
hazardous  waste  given  that  used  oil  has 
been  frequently  found  to  contain 
hazardous  halogenated  spent  solvents 
and  given  that  hazardous  waste  fuel  is 
regulated  differently  than  used  oil  under  ' 
today's  rule  (as  well  as  under  the  RCRA 
statutory  scheme).  For  example, 
hazardous  waste  fuel  is  not  subject  to 
the  specification  and  so  may  not  be 
bumed  in  nonindustrial  boilers  (unless 
the  boiler  operates  under  RCRA 
hazardous  waste  incinerator  standards), 
and  hazardous  waste  fuel  is  subject 
under  today's  rules  to  storage 
controls.'" 

Issues  pertaining  to  distinguishing 
between  used  oil  and  hazardous  waste 
are  discussed  below. 

B.  Distinguishing  Between  Used  Oil  and 
Hazardous  Wastes 

A  number  of  commented  took  issue 
with  EPA's  discussion  of  how  it  intends 
to  distinguish  between  hazardous  waste 
and  used  oil  (or  if  used  oil  is  listed  as  a 
hazardous  waste,  between  used  oil  and 
other  hazardous  wastes).  See  50  FR 
1690-1693.  EPA  indicated  that  there  are 
situations  where  it  is  difficult  to  tell  if  a 
waste  is  used  oil  or  a  hazardous  waste. 
The  di^iculty  is  in  determining  whether 
a  used  oil  was  mixed  with  a  hazardous 
waste,  or  whether  the  oil  became 
contaminated  during  its  (the  oil's)  use. 
The  legislative  history  of  the  Used  Oil 
Recycling  Act  indicates  clearly  that 
used  oil  that  is  contaminated  during  use 
is  to  be  classified  as  used  oil  and,  if 
recycled,  be  subject  to  regulation  luider 
section  3014.  See  H.R.Rep.  No.  96-1415 
at  6. 

We  noted  in  the  proposed  rule  that  the 
Agency  is  delegated  discretion  in 
determining  how  to  classify  these 
situations,  and  set  out  the  general 
principles  that  will  guide  the  Agency's 
exercise  of  discretion.  These  are:  (1) 
Where  possible,  clear,  objective  tests 
should  be  used  to  classify  hazardous 
waste  and  used  oil;  (2)  the  Agency 
should  not  adopt  a  scheme  whereby 
most  used  oil  is  classified  as  a 
hazardous  waste  ineligible  for 
regulation  under  the  Section  3014 
standards;  and  (3)  any  objective  test 
should  ensure  that  massively 
adulterated  used  oils  are  classified  as 
hazardous  waste.  See  50  FR  1691. 


The  Agency  adheres  to  this  analysis 
in  today's  final  rule,  and  indeed,  this 
position  had  the  support  of  most  of  the 
commenters.  Several  commenters 
argued,  however,  that  EPA's  approach 
showed  an  unwarranted  bias  against 
regxilating  used  oil  as  hazardous  waste, 
and  so  would  lead  to  situations  where 
used  oil  is  not  regulated  adequately  to 
protect  human  health  and  the 
environment  because  most  of  the  RCRA 
Subtitle  C  standards  would  not  apply. 
One  commenter  even  went  so  far  as  to 
suggest  that  the  Agency  was  misreading 
its  legal  mandate  under  the  HSWA  to 
regulate  used  oil  as  a  hazardous  waste. 

These  commenters  misapprehend  both 
the  law  and  EPA's  stated  approach.  In 
the  first  place.  RCRA  as  amended  draws 
clear  distinctions  between  hazardous 
waste  and  used  oil.  The  statute  contains 
a  separate  provision  dealing  with  used 
oil  as  a  distinct  class  and  authorizes 
separate  standards  for  its  management. 
(See  RCRA  section  3014.)  Nor  does  the 
statutory  directive  that  EPA  decide 
whether  to  list  used  oil  as  a  hazardous 
waste  (RCRA  section  3014(b)]  obliterate 
this  distinction.  Even  if  EPA  lists  used 
oil  as  a  hazardous  waste  (and  the 
Agency  intends  to  propose  such  action 
later  this  year),  used  oil  would  still  be 
subject  to  regulation  under  different 
standards  than  apply  to  other  hazardous 
wastes.  See  RCRA  sections  3004(a)  and 
3014(c),  (d).  Thus,  it  remains  necessary 
to  distinguish  between  used  oil  and 
other  hazardous  waste. 

It  also  is  clear  that  EPA  has  discretion 
on  how  to  make  these  distinctions.  The 
legislative  history  to  the  1984 
amendments  is  explicit  on  this  point 
See  S.  Rep.  No.  98-284, 98th  Cong.  Ist 
Sess.  at  36,  38;  see  also  the  Conference 
Report,  H.  Rep.  No.  98-1133,  98th  Cong. 
2d  Sess.,  which  speaks  of  used  oil 
contaminated  with  hazardous  waste  as 
used  oil  to  be  regulated  under  Section 
3014  (i.e.,  as  a  used  oil,  not  as  a 
hazardous  waste)." 

EPA  takes  sharp  issue  with  the 
commenters'  assumption  that  its 
proposed  (and  now  final)  exercise  of 
discretion  in  classifying  used  oil  leads  to 
a  reduction  in  environmental  protection. 
With  respect  to  buring  used  oil  the  rule 
promulgated  today  establishes  a  used 
oil  fuel  specification  that  regulates  as 
necessary  to  protect  human  health  and 
the  environment  within  the  meaning  of 
RCRA  section  3014,  when  the  used  oil  is 
burned  in  nonindustrial  boilers.  (See 


*"  As  noted  at  proposal,  a  hazardous  waste  fuel 
speciflcation  is  not  a  feasible  option  because  of  the 
hundreds  of  hazardous  constituents  that  would  have 
to  be  addressed  and  the  difficulties  of  analyzing  for 
all  of  these  constituents. 


"  Specific  comments  that  EPA  exercised  Ita 
discretion  improperly  with  regard  to  used  oil 
containing  halogenated  hazardous  substances  and 
used  oil  from  small  quantity  generators  are 
addressed  in  the  preamble  sections  dealing  with 
these  issues. 
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section  IV.C  above.)  With  respect  to 
other  management  standards  for 
recycled  used  oil.  EPA  will  soon  be 
proposing  cradle  to  grave  management 
standards  for  such  oil  consistent  with 
Section  3014.  EPA  is  not  doing  so  in  this 
rulemaking  because  the  Agency  wishes 
to  avoid  piecemeal  regulation  of  the 
used  oil  management  community 
wherever  possible.^'  The  commenters 
are  incorrect,  however,  that  this 
temporaiy  deferral  will  lead  to  an 
ultimate  reduction  in  environmental 
protection. 

We  discuss  below  how  we  apply  the 
principles  for  distinguishing  between 
used  oil  and  hazardous  waste  to:  Used 
oil  containing  halogenated  wastes;  used 
oil  containing  hazardous  waste 
generated  by  small  quantity  generators; 
and  used  oil  that  exhibits  a 
characteristic  of  hazardous  waste. 

1.  Used  Oil  Containing  Halogenated 
Wastes.  Today's  rule,  like  the  proposed 
Pile,  reiterates  the  principle  found  in 
§  261.3(a)(2)  of  the  existing  regulations 
that  a  hazardous  waste  mixed  with  a 
solid  waste  is  a  hazardous  waste.  Thus, 
under  this  rule,  mixtures  of  hazardous 
waste  and  used  oil  ordinarily  are 
classified  as  hazardous  waste.  It  is  not 
always  possible,  however,  to  prove — or 
even  to  be  sxire — that  such  mixing  has 
occurred,  particularly  when  no  one  has 
observed  the  act  of  mixing.  Used  oil 
containing  small  amounts  of  hazardous 
halogenated  compoimds  is  an  example 
where  there  may  be  uncertainty. 

Since  hazardous  halogenated 
compounds — many  of  them  hazardous 
waste — are  frequently  found  in  used  oil 
(see  Table  1  in  the  proposal  (50  FR 
1686)).  the  Agency  believes  (and 
virtually  all  commenters  agreed)  that  a 
simple,  objective  test  is  needed  to 
determine  when  used  oil  has  been 
mixed  with  hazardous  spent 
halogenated  solvents  (or  other 
halogenated  hazardous  waste)  in  order 
to  avoid  case-by-case  confusion  as  to 
when  mixing  has  occiured,  and  to  aid  in 
consistent  enforcement  of  the  regulation. 
To  this  end.  EPA  proposed,  and  is 
adopting  today  a  rebuttable 
presumption  as  to  when  mixing  with 
hazardous  wastes  has  occurred. 

a.  The  Rebuttable  Presumption:  The 
Standard  and  Means  of  Rebuttal. 
Today's  rule  estabUshes  a  rebuttable 
presimiption  that  used  oil  containing 
more  than  1,000  ppm  total  halogens  has 


been  mixed  with  hazardous  spent 
halogenated  solvents  (i.e.,  EPA 
Hazardous  Waste  No's.  FOOl  and  F002) 
or  other  hazardous  halogenated  wastes 
and,  therefore,  is  a  hazardous  waste 
under  provision  of  the  "mixture  rule"  of 
40  CFR  261.3  (i.e.,  a  mbcture  of  a  listed 
hazardous  waste  and  other  material  is  a 
hazardous  waste  unless  delisted  under 
provisions  of  40  CFR  260.20). 

In  response  to  comment  that  EPA 
clarify  the  available  means  of  rebutting 
this  presumption,  the  final  rule  states 
that  the  presumption  can  be  rebutted  by 
demonstrating  to  enforcement  officials 
that  the  oil  is  not  mixed  with  hazardous 
waste.  One  such  approach  in  making 
this  demonstration  is  to  show  that  the 
used  oil  does  not  contain  significant 
levels  of  halogenated  hazardous 
constituents.  See  S  286.40(c).  Thus,  the 
presumption  can  be  rebutted 
successfully  even  if  some  hazardous 
halogenated  compounds  are  present  in 
the  oil.  We  believe  that  oil  containing 
less  than  on  the  order  of  100  ppm  of  any 
individual  hazardous  halogenated 
compound  bsted  as  a  hazardous  spent 
solvent  (i.e.,  EPA  Hazardous  Waste 
Numbers  FOOl  and  F002)  should  not  be 
presumed  to  be  mixed  with  spent 
solvent.  As  the  Agency  stated  at 
proposal  (50  FR  1691)  and  as  confirmed 
by  a  number  of  comments,  when  these 
compounds  are  present  at  such  low 
levels,  it  is  difRcult  or  impossible  to 
pinpoint  the  source  of  the 
contamination.  Such  low  levels  found  at 
the  generator's  site  certainly  do  not 
indicate  deUberate  mixing  with 
solvents.**  Both  used  oil  and  hazardous 
halogenated  solvents  are  frequently 
generated  by  the  same  facility,  and 
some  incidental  contamination  is 
probably  inevitable.  It  should  be  noted 
that  burning  used  oil  with  such  levels  of 
solvent  will  not  pose  significant  risk 
froth  emissions  of  either  incompletely 
burned  solvents  or  hydrochloric  acid.** 

Presence  of  a  compound  hsted  as  a 
hazardous  halogenated  spent  solvent  at 
levels  between  100  and  1000  ppm  may 
indicate  mixing  with  spent  solvent 
depending  on  circumstances  specific  to 
individual  cases.  For  example,  if  the 
used  oil  in  question  is  from  a  large  tank 
at  a  processing  facility  where  oil  from  a 
number  of  generators  has  been  mixed. 


"  EPA  is  adopting  the  a»ed  oil  fue!  specification 
for  nonindustrial  boilers  in  advance  of  other  rules 
(or  recycled  oil  to  meet  the  most  pressing 
environmental  concern  wi[h  respect  to  recycled  oil 
management,  and  because  the  prohibitions  on 
hazardous  waste  burning  would  have  little  practical 
significance  unless  coupled  with  controls  on  burning 
recycled  oib. 


"  For  •xampie.  if  100  ppm  of  a  solvent  is  delected 
in  ZOO  gallons  at  used  oil  (the  quantity  frequently 
generated  over  a  month  by  a  service  statioa  prior  to 
pick  up  by  a  collector),  only  0.002  gallons,  or  0.25 
ounces  of  solvent  have  been  mixed.  Such  small 
amounts  could  not  possibly  represent  the  monthly 
quantity  of  spent  solvent  from  degreasing 
operations  at  the  service  station. 

'*  PEDCO.  Environmental  lnc»  A  Risk 
Assessment  of  Waste  OH  Burning  in  Boilen  and 
Space  Heaters.  August  1964.  pp.  5-1  through  5-a. 


even  low  solvent  levels  may  be 
indicative  of  adidterative  mixing.  Used 
oil  mixed  with  significant  levels  of 
solvent  by  a  generator  may  have  been 
diluted  with  unadulterated  oil  from 
other  generators,  or  spent  solvent 
collected  from  a  generator  may  have 
been  mixed  (illegally)  into  the  used  oil 
by  a  collector  or  the  processor. 

Mixing  of  used  oil  with  nonsohent 
halogenated  hazardous  waste,  however, 
could  be  indicated  by  the  presence  of 
hazardous  constituents  at  levels  lower 
than  100  ppm.  For  example,  if  a  waste  is 
not  typically  cogenerated  with  used  oil. 
incidental  contamination  is  not  likely. 
Other  factors  include  whether  the 
hazardous  constituents  could  be  added 
or  formed  during  use  of  the  oil.  Thus,  if  a 
used  oil  contains  greater  than  1000  ppm 
total  halogens,  and  some  of  the  halogens 
are  (for  example]  chlorophenoxy 
pesticides,  the  presumption  of  mixing 
would  not  necessarily  be  overcome  by 
showing  that  the  pesticide  is  present  at 
levels  less  than  100  ppm. 

b.  Explanation  of  Changes  in  the 
Rebuttable  Presumption  Between 
Proposal  and  Final  Rule.  The  rebuttable 
presimiption  of  mixing  hazardous 
halogenated  solvents  with  used  oil 
promulgated  today  differs  fit)m  the 
proposal  in  two  respects:  total  halogens 
rather  than  total  chlorine  is  used  as  the 
basic  indicator,  and  the  indicator  level 
has  been  lowered  from  4000  ppm  to  1000 
ppm.  Total  halogens  are  used  as  the 
indicator  because  commenters  noted 
that  common  chlorine  tests  actually 
measure  total  halogens  reported  as  total 
chlorine.  The  change,  thus,  is  essentially 
a  technical  correction  because  the  used 
oil  analyses  available  to  the  Agency  and 
used  to  support  the  rule  already 
reported  presence  of  total  halogens  as 
total  chlorine. 

We  lowered  the  indicator  level  from 
4000  ppm  to  1000  ppm  because  many 
commenters  argued  that  the  higher  level 
would  allow  and  even  encourage 
significant  mixing  of  hazardous 
halogenated  solvents  with  used  oil 
(contravening  one  of  EPA's  enumerated 
principles).  More  importantly,  this  level 
correlates  sufficiently  well  with 
presence  of  significant  levels  of 
hazardous  halogenated  spent  solvents 
as  to  justify  use  of  a  presumption,  as 
discussed  below.  The  1000  ppm  total 
halogen  level  was  in  fact  recommended 
by  a  number  of  commentere.  including 
the  State  of  New  York  which  has 
substantial  experience  with  this  issue. 

We  have  reviewed  the  more  than 
eleven  himdred  used  oil  analyses 
available  in  the  record  for  the  proposed 
rule  and  the  additional  data  submitted 
by  commenters  and  concluded  that  used 
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oil  will  generally  contain  less  than  1000 
ppm  of  total  halogens  unless  it  is  mixed 
with  hazardous  chlorinated  solvents  or 
is  metalworking  oil  containing 
chlorinated  additives.** Eighty-seven 
percent  (87%)  of  the  samples  from  a 
wide  range  of  sources — generators, 
processors,  distributors,  burners — that 
contain  more  than  1000  ppm  total 
chlorine  (halogens)  also  contained 
significant  levels  of  hazardous 
chlorinated  solvents  (e.g.,  more  than  100 
ppm  of  any  particular  solvent).**  " 
Some  of  the  13%  of  the  samples 
containing  more  than  1000  ppm  total 
chlorine  but  no  chlorinated  solvents  are 
known  to  be  metal-working  oils  (either 
because  they  were  obtained  from 
generators  known  to  be  involved  in 
metal-working  or  because  of  their 
extremely  high  chlorine  content) 
containing  nonhazardous  chlorinated 
additives.  Others  may  be  mixed  with 
these  highly  chlorinated  metalworking 
oils  such  that  chlorine  levels  are  greater 
than  1000  ppm  but  lower  than  typical  for 
metalworking  oils,  or  the  chlorine  may 
be  from  some  other  source.**  Based  on 


''Some  metalworking  oils  contain  extreme 
presture  additives  that  are  nonhazardous  highly 
chlorinated  parafTinic  compounds.  Thus,  used 
metalworking  oils  may  contain  halogen  levels 
higher  than  1000  ppm  even  though  they  are  not 
mixed  with  hazardous  halogenated  solvents.  See 
discussion  in  text  regarding  application  of  the 
rebuttable  presumption  to  these  metalworking  oils. 

**  Based  on  review  of  analyses  in  Franklin 
Associates  Ltd.,  Composition  of  Used  Oil.  Appendix 
A.  Of  the  more  than  1100  used  oil  analyses.  311 
samples  contained  more  than  1000  ppm  of  halogens 
and  were  analyzed  for  halogenated  solvents.  Eighty- 
seven  percent  of  those  samples  contained 
significant  levels  of  solvent.  We  presumed  that 
samples  with  high  lead  levels,  no  halogenated 
solvents,  and  low  halogen  levels  (but  more  than 
1000  ppm  of  halogens)  would  contain  less  than  1000 
ppm  halogens  when  lead  is  phased  out  of  gasoline. 
t>ecause  chlorine  or  bromine  is  added  to  gasoline 
only  to  scavenge  lead  from  engine  components. 
Thus,  halogen  levels  will  fall  as  lead  is  phased  out 
of  gasoline.  Thus,  28  such  samples  are  excluded 
from  the  samples  containing  more  than  1000  ppm  of 
halogens. 

"The  Texas  Air  Control  Board  submitted 
comments  on  the  proposed  rulemaking  that  included 
a  report  entitled.  Analysis  of  Fuel  Oils  and  Waste 
Oils  for  Sulfur.  Organochlorides,  and  Lead.  August 
19S4.  Data  in  Table  VI  of  that  report  indicate  that 
77%  of  used  oils  (27  of  35  samples)  containing  more 
than  1000  ppm  total  halogens  also  contained 
significant  levels  of  hazardous  halogenated 
solvents. 

"Although  used  oil  samples  have  been  found  to 
contain  hazardous  halogenated  compounds  listed  in 
Appendix  VIU  of  Part  281  (e.g..  dichloroethane. 
tetrachloroethane)  that  are  are  not  listed  as  FOOl  or 
P002  hazardous  halogenated  solvents,  these 
samples  invariably  also  contain  significant  levels  of 
the  FOOl  or  F002  solvents.  See  Table  VI  of  the  Texas 
Air  Control  Board  report  referenced  in  note  27,  and 
data  in  GCA  Corporation.  The  Fate  of  Hazardous 
and  Nonhazardous  Wastes  in  Used  Oil  Disposal 
and  Recycling.  October  1983.  p.  43. 


these  data  showing  a  high  percentage  of 
correlation,  and  on  the  supporting 
comments,  it  is  EPA's  opinion  that  the 
1000  ppm  total  halogen  level  is  a  valid 
indicator  for  presence  of  mixing  with 
listed  halogenated  hazardous  waste. 

EPA  expressed  concern  at  proposal 
that  certain  used  oils  might  contain 
levels  of  inorganic  halogens  greater  than 
1000  ppm,  and  therefore,  that  a  higher 
level  was  appropriate  for  the 
presumption.  The  Agency  no  longer 
believes  this  to  be  a  valid  concern.  The 
Agency  stated  at  proposal  that  used  oil, 
particiilarly  crankcase  oil  from  leaded 
gasoline  engines,  could  occasionally 
contain  up  to  3000  ppm  inorganic 
chlorine  (or  bromine)  levels  *••  **  and 
that  the  higher  level  of  4000  ppm  would 
indicate  mixing  with  chlorinated 
solvents.  Chlorine  or  bromine  are  added 
to  leaded  gasoline  to  "scavenge"  lead 
from  engine  components  and.  thus, 
reduce  wear  and  improve  engine 
performance.  The  chlorine  or  bromine 
form  inorganic  lead  compounds,  some  of 
which  end  yp  in  crankcase  oil  firom 
engine  blow-by.  Commenters  suggested, 
however,  that  little  used  oil  has  levels  of 
these  inorganic  halogens  exceeding  ICXX) 
ppm.  As  further  corroboration,  EPA's 
own  data  on  used  oil  sampled  at 
generators'  sites  (including  both 
crankcase  and  industrial  oil.  but 
excluding  highly  chlorinated 
metalworking  oil  or  oil  adulterated  with 
hazardous  halogenated  solvents) 
indicates  that  the  oil  contained  less  than 
1000  ppm  total  halogens  in  32  of  36 
cases.  ^'^  *'  In  addition,  as  lead  is  phased 
out  of  gasoline,  chlorine  and  bromine 
additives  also  will  be  lowered,  thus 
reducing  inorgemic  halogen  levels.  EPA 
consequently  beheves  that  very  few 
used  oils  will  trip  the  presimiption  due 


"  NBS  Technical  Note  1130— 7"e«(  Procedures  for 
Recycled  Oil  Used  as  Burner  Fuel.  August  198a 
p.  51. 

"Franklin  Associates,  Ltd..  Composition  of  Used 
Oil.  Appendix  A. 

*'  Based  on  review  of  used  oil  analyses  in 
Franklin  Associates.  Ltd..  Composition  of  Used  Oil. 
Appendix  A.  We  should  note  that  3  crankcase  oil 
samples  contained  1000  !o  1500  ppm  total  halogens 
(and  no  halogenated  solvents).  We  presume  the 
halogens  were  attributable  to  leaded  gasoline 
additives  because  those  oils  had  high  lead  levels — 
1000  to  3000  ppm.  We  presume  that  those  oils  would 
in  the  future  contain  less  than  1000  ppm  total 
halogens  as  lead  if  phased  out  of  gasoline 
(beginning  July  1985).  and,  concurrently  and 
necessarily,  halogen  gasoline  additives  are  also 
reduced.  Therefore,  we  believe  it  is  reasonable  to 
exclude  these  3  samples  form  the  total  halogens  so 
that  35  of  36  unadulterated,  nonmetalworking 
samples  contianing  more  than  100  ppm  total 
halogens. 

"Data  in  GCA  Corporation,  The  Fate  of 
Hazardous  and  Nonhazardous  Wastes  in  Used  Oil 
Disposal  and  Recycling.  October  1983.  p.  43,  also 
indicate  that  used  oil  generally  contains  less  than 
1000  pm  total  halogens. 


to  inorganic  halogen  content  of  over 
1000  ppm.  Moreover,  as  just  discussed, 
there  is  a  strong  correlation  between 
halogen  levels  of  1000  ppm  and  high 
levels  of  hazardous  halogenated 
solvents,  even  in  EPA's  present  data 
base  which  does  not  reflect  the  lead 
phasedown. 

Nor  do  most  used  oils  contain  high 
levels  of  organic  halogens  without  also 
containing  high  levels  of  halogenated 
spent  solvents.  The  only  used  oils  that 
might  are  metalworking  oils,  which 
comprise  a  small  segment  of  the  used  oil 
fuel  market.  See  50  FR  at  1602  (January 
11. 1985).  Metalworidng  oils  can  contain 
extreme  pressure  additives  that  are 
nonhazardous  chlorinated  paraffinic 
compounds  that  can  result  in  organic 
chlorine  levels  of  several  percent.  These 
organic  chlorinated  compounds  are  not 
toxic  (i.e..  they  are  not  Usted  as 
constituents  of  hazardous  waste  in 
Appendix  VIII  of  Part  261),  and,  thus,  the 
hazard  from  incomplete  combustion  of 
these  compounds  is  not  of  concern.*' 
"Hie  issue  here  is  appHcation  of  the 
presumption  to  these  oils. 

We  believe  that  the  rebuttable 
presumption  of  mixing  halogenated 
solvents  with  used  oil  should  still  apply 
to  persons  who  manage  highly 
chlorinated  metalworking  oils.  In  the 
first  place,  these  oils  can  still  be  mixed 
with  hazardous  halogenated  solvents  (as 
confirmed  both  by  data  and  by 
comments  on  the  proposed  rule). 
Metalworking  operations  often  use  large 
quantities  of  degreasing  solvents. 
Second,  metalworking  oils  also  can  be 
adulterated  with  halogenated  hazardous 
wastes  after  leaving  the  site  of 
generation.  Finally,  persons  managing 
used  metalworking  oils  that  are  not 
adulterated  should  have  readily 
available  means  of  rebutting  the 
presumption.** 

c.  Additional  Response  to  Comment 
on  the  Rebuttable  Presumption.  (1) 
Basis  for  Not  Setting  the  Halogen 
Indicator  Level  on  Risk.  Some 
commenters  maintained  that  the 
chlorine  level  for  the  presumption  of 
mixing  should  be  based  on  risk  posed  by 
the  solvent/oil  mixture,  rather  than  on 
the  basis  of  mixing,  per  se.  These 


**  We  are.  however,  concerned  about  the  acid- 
forming  potential  of  these  compounds  when 
combusted,  and  the  resultant  emissions  of 
hydrochloric  acid  and  the  effects  of  accelerated 
corrosion  on  boiler  parts  and  any  emission  control 
equipment.  These  oils  will  fail  the  used  oil  fuel 
speciflcation  for  total  halogens  and  are  subject  to 
regulation  as  off-speciflcation  used  oil  (see  section 
IV.C  of  text). 

**  As  noted  earlier,  the  Tinal  rule  indicates  that 
one  way  the  presumption  may  be  rebutted  is  by 
showing  that  the  oil  does  not  contain  significant 
levels  of  halogenated  hazardous  constituents. 
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comments  mistake  the  Agency's 
purpose:  to  distinguish  used  oil  from 
hazardous  waste.  As  EPA  pointed  out  in 
the  preamble  to  the  proposed  rule,  the 
basis  of  the  presumption  is  not  a  new 
concept.  Section  261. 3(b]  says  that  when 
a  solid  waste  is  mixed  with  a  hazardous 
waste,  the  mixture  is  a  hazardous  waste 
unless  it  does  not  exhibit  a 
characteristic  of  hazardous  waste,  or.  if 
the  hazardotu  waste  was  a  listed  waste 
(like  many  halogenated  solvents),  unless 
the  mixtiu%  is  delisted  under  petitioning 
provisions  of  40  CFR  260.20  and  260.22. 
The  rebuttable  presumption  merely 
provides  a  simple,  objective  test  for 
when  the  Agency  will  presume  such 
mixing  has  occurred.  The  risks  posed  by 
burning  both  hazardous  waste 
(including  adulterated  used  oil)  and  off- 
specification  used  oil  are  addressed  in 
today's  rule  with  respect  to  burning  in 
nonindustrial  boilers  and  will  be 
addressed  further  by  the  permit 
standards  for  burning  such  fuels  in 
industrial  boilers  and  industrial 
furnaces. 

We  note  further  that  a  number  of 
commenters  erred  by  considering  the 
rebuttable  presumption  level  for  total 
halogens  to  fix  the  level  at  which  used 
oil  containing  halogens  would  be  subject 
to  regulation  (assuming  no  other  source 
of  adulteration).  The  rebuttable 
presumption  is  not  a  measure  of  when 
regulation  is  necessary,  but  a  measure  of 
when  mixing  can  be  presumed  to  have 
occurred.  Used  oil  containing  halogens 
at  less  than  the  presiunption  level  could 
still  be  regulated  as  hazardous  waste, 
but  the  burden  would  be  on  EPA  to 
prove  that  such  used  oil  is  a  hazardous 
waste  by  virtue  of  mixing  with  a  listed 
hazardous  waste.  See  50  FR 1692,  n.  22. 
EPA's  burden  would  not  automatically 
be  satisfied  by  showing  evidence  of 
halogen  levels  in  the  used  oil. 

(2)  Organic  Versus  Total  Halogens  as 
the  Indicator  Level.  Several  commenters 
suggested  that  organically-bound 
chlorine  (or,  more  correctly,  halogens) 
rather  than  total  chlorine  should  be  used 
for  the  presumption  of  mixing  because  it 
avoids  the  problems  with  inorganic 
halogens  discussed  above  (i.e.,  soifae  oils 
with  insignificant  hazardous 
halogenated  solvent  levels  may  contain 
more  than  1000  ppm  total  halogens 
because  of  presence  of  inorganic 
chlorine).  After  serious  consideration, 
we  have  decided  to  base  the 
presumption  on  total  halogen  levels  due 
to  the  problems  of  implementing  a 
standard  based  on  organic  halogens. 

We  know  of  no  quick,  simple  method 
for  determining  organically-bound 
halogen  levels  in  used  oil.  The  sample 
must  be  "washed"  to  remove  inorganic 


halogens  before  determining  organic 
halogen  levels.  Moreover,  we  have  only 
just  recently  investigated  techniques  for 
washing  to  remove  inorganic  halogens 
firom  used  oil  and  are  not  yet  ready  to 
recommend  a  procedure.  Even  if  an 
acceptable  technique  were  available, 
washing  would  add  substantially  to  the 
time  required  to  determine  halogen 
levels.  (See  discussion  of  analytical 
procedures  in  section  IV-F  of  Part  Two 
of  this  preamble.)  The  need  for  washing 
also  would  raise  analytical  costs 
uimecessarily. 

In  addition,  organic  halogens  would 
be  a  more  accurate  measure  of  presence 
of  hazardous  halogenated  solvents  than 
total  halogens  only  if  used  oil  often 
contains  more  than  1000  ppm  of 
inorganic  halogens.  We  have  discussed 
above,  however,  that  the  data  indicate 
that  inorganic  halogen  levels  are 
generally  lower  than  1000  ppm.  Finally, 
use  of  organic  halogens  rather  than  total 
halogens  does  not  avoid  the  problem  of 
occasional  false-positives  caused  by 
nonhazardous  organic  chlorine  additives 
found  in  metalworking  oils. 

In  summary,  a  presumption  based  on 
organic  halogen  levels  offers  few 
advantages  and  has  serious  problems. 

2.  Used  Oil  Containing  Hazardous 
Waste  Generated  by  Small  Quantity 
Generators.  EPA  proposed  that  used  oil 
containing  hazardous  waste  generated 
by  small  quantity  generators  be 
regulated  as  used  oil.  50  FR  1692.  The 
Agency  reasoned  that  in  exercising  its 
discretion  as  to  how  to  classify  used  oil 
(i.e..  as  used  oil  or  as  hazardous  waste), 
EPA  should  avoid  a  scheme  whereby 
most  used  oil  was  classified  as 
hazardous  waste  ineligible  for 
regulation  under  the  special  standards 
for  used  oil.  EPA  was  concerned  that 
this  might  result  if  small  quantity 
generator  hazardous  waste-used  oil 
mixtures  were  classified  as  hazardous 
waste.  Id.  At  the  same  time.  EPA 
solicited  comments  on  alternative 
approaches,  including  regulating  such 
mixtives  as  hazardous  waste  or 
classifying  only  automotive  oil 
containing  small  quantity  generator 
waste  as  used  oil.  Id.  at  n.  24. 

Comments  were  divided.  Although 
some  commenters  supported  the 
Agency,  others  were  critical, 
maintaining  that  EPA's  proposal  could 
encourage  adulteration  of  used  oil.  and 
lead  to  significant  enforcement 
problems. 

EPA  has  decided  to  modify  its 
proposal,  in  part  due  to  the  public 
comments.  More  importantly,  however, 
our  re-evaluation  of  available  data 
indicates  that  few  small  quantity 
generators  are  presently  mixing 


hazardous  waste  with  used  oil. 
Analyses  indicate  that  fewer  than  15% 
of  the  generators  of  crankcase  oil  (who 
are  presumed  to  be  small  quantity 
generators),  and  fewer  than  12%  of  the 
generators  of  industrial  oils  (some  of 
whom  may  have  been  small  quantity 
generators),  generate  used  oil  that  is 
mixed  with  significant  levels  of 
halogenated  hazardous  solvents.*'  In 
addition,  the  average  vehicle 
maintenance  shop  or  service  station, 
according  to  EPA's  data.  ♦•  produces  an 
average  of  50  kg/month  of  hazardous 
waste  in  the  form  of  spent  solvents,  and 
500  kg/month  of  used  oil.  Intentional 
mixing  would  yield  a  contamination  rate 
of  10%,  or  100,000  ppm.  The  data  in  the 
following  table  show  that  actual 
contamination  at  the  generator  site,  with 
few  exceptions,  is  orders  of  magnitude 
lower  and  so  probably  results  fi'om 
inadvertent,  and  perhaps  unavoidable, 
contamination  during  use  of  the  oil  or 
handling  of  used  oil.*^ 


**  Analysis  of  21  samples  of  crankcase  oil  known 
to  be  obtained  from  the  generator  (e.g.,  service 
stations,  auto  repair  shops,  truck  dealer, 
construction  equipment  facility),  and  thus  not 
adulterated  with  solvents  by  collectors  or 
processors,  reveals  that  only  3  contain  significant 
levels  of  hazardous  halogenated  solvents.  Analysis 
of  26  samples  of  industrial  oil  known  to  be  obtained 
from  the  generator  indicate  only  3  contain 
significant  levels  of  hazardous  halogenated 
solvents.  Analysis  of  data  in  Franklin  Associates, 
Ltd..  Composition  of  Used  OH,  Appendix  A. 

**  Industrial  Economics.  Inc.,  Draft  Regulatory 
Analysis  for  Proposed  Regulations  Under  RCRA  for 
Small  Quantity  Generators  of  Hazardous  Waste, 
February  1985,  Draft  Report,  Exhibit  3-1. 

*'  Several  commenters  mistakenly  criticized 
EPA's  statement  at  proposal  (SO  FR  ie92)  that  small 
quantity  generators  do  not  massively  adulterate 
their  used  oil.  They  reasoned  that  because  most 
used  oil  comes  from  small  quantity  generators,  and 
much  is  adulterated,  that  the  generators  are  doing 
the  adulteration.  In  fact,  all  data  indicate  that 
collectors  and  processors  are  the  principal  source  of 
hazardous  waste  contamination.  Comparison  of 
used  oil  sampling  data  from  generators  and  from 
processing  facilities  in  the  table  below  shows  a 
dramatic  increase  in  halogenated  solvent  levels  at 
used  oil  processiog.facilities. 

Solvent  Concentrations  Increase  Dramatically  as 
Used  Oil  Moves  From  Um  Cenetakir  to  Proceaa- 
ing  Facilities 
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Source:  FranlcUn  Asaodatw,  Lid..  Compotltion  of  Uted 
Oil.  pp.  3-33  to  3-36. 
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Table  1 ,— So^vemt  CoNCEMnunoMS  im  Used 
Oil  at  Generator  Faouties 
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Source:  Franklin  AssocMtei 
pp  3-33  to  3-36. 

K  Ud..  OyFymaieioa  o<  Used  OK. 

Consec^uentty,  if  does  not  appear  that 
classifying  small  q,uantity  generator 
waste-used  oil  mixtures  as  hazardous 
waste  would  result  in  classifying  laige 
percentages  of  used  oil  as  ordinary 
hazardous  waste.  As  a  factuaf  matter. 
EPA's  stated  concern  at  proposal  thus 
does  not  appear  to  be  present 

The  final  rule  thus  states  that  this  tjrpe 
of  mrxture  is  to  be  classified  as  a 
hazardoQs  waste.  {Bat  a«  explained 
beknv,  at  (east  for  purposes  of  this 
rulemaking,  these  mixtures  are  sshjeet 
to  regulation  as  used  oil  fuel  when 
burned  for  energy  recovery.)  We  have 
decided,  however,  at  least  for  the  time 
beiof  to  re^ilate  tkia  (usually  exempt) 
small  quftotity  generator  waste 
regardies»  of  the  quantity  generated 
when  it  i»  suxed  with  used  oil  as  part  of 
a  wast&xlerived  fuel  EPA  is  taking  this 
step  for  a  number  of  reasons.  To  do 
otherwise  would  create  the  very 
situation  feared  by  the  conunenters 
whereby  the  rules  would  create  an 
incentive  to  adulterate  and  be  much 
more  diSicutt  to  enforce.  This  is  because 
if  smaiT  quantity  generator  waste  could 
be  mixed  with  otherwise-regulated  used 
oil  and  the  mixture  was  exempt  from 
regulation,  people  undoubtedly  would 
take  advantage  of  tfre  opportunity  to 
escape  regulation,  or  raise  the  issue  of 
mixing  as  a  defense  in  enforcement 
actions.  PotentiaHy  large  volumes  and 
percentages  of  recjrcled  used  oil  could 
go  unregtrfated,  in  derogation  of 
CongreMionat  intent.**  Thus,  the  final 


*•  The  Agency  is  also  of  the  initial  view  that  if 
used  ott  is  listed  as  a  hajardous  waste  then 
unmixed  tecyr^eA  used  oii  should  continue  to  be 
regulated,  regardless  of  quantity  generated. 
(Regulation  probably  would  begin  once  used  oil  is 
aggregated.^  EPA's  reasoning  for  regulating  this  type 
of  hazardous  waste  differently  from  other  small 
quantity  generator  haxai-doos  wastes  will  be  set  out 
more  fully  in  the  soon-to-be-proposed  regulations 
listing  used  oil  as  a  hazardous  waste  and  proposing 
management  standards  for  recycled  oil.  but  in 
sunuiuiry: 

•  Exempting  small  quantity  generator  used  oii' 
(used  oil  generated  in  Qiianliliesof  0-lOttkg  pet 
month  I  would  exempt  approximately  9  per  cent  of 
all  used  oil  generated.  In  contrast,  the  exemption  for 
small  quaiUity  generator  hazardous  waste 
(hazardous  waste  genarated  in  monthly  quantities 
of  0-100  kg  per  month]  exempts  only  0iX)7  percent 
of  all  hazardous  waste.  EPA  does  not  believe  such  a 


rule  contains,  aa  aaiatdineBft  to  1 2M.5 
indicating  that  small  quantity  generator 
hazardous  waste-used  oii  BbOiiies  are 
not  exesapt  fro*  K^ilalisB  when 
buraed  for  energy  reeewcfy  but  are 
subject  to  Subpoi  E  of  Part  28& 

This  means  that,  at  ieast  en  a*  iaterim 
basis,  such  mixtwes  can  be  buned  in 
nonimhntnal  botkis  if  they  meet  the 
fuel  specificatKMk  These  mixture  abo 
are  subject  to^  the  administrative 
controls  {or  off-epecificatioQ  used  oil 
fuels  shouki  they  faU  to  meet  the  fuel 
specific^oo.  Generators  of  these 
mixtures  would /7ot  be  subject  to 
regukitioB  unless  they  are  also 
mariieters  of  used  oil  tmL  (See  Part  Four 
below.) 

EPA  has  not  reached  a  final  decision 
on  which  controls  should  uffiy  to  this 
type  of  hazardous  waste.  We  also  wish 
to  examuie  farther,  and  seek  comment 
on,  the  impacts  on  small  businesses 
should  all  of  these  haxardous  wastes  be 
regulated  at  various  levels  of  co^roL 
See  RCRA  section  3081^).  Because  we 
believe  further  comment  ob  an  ttkinwte 
regulatory  leg^me  is  appropriate^  we 
have  decided  to  retauk  as  an  interim 
measure  the  regulatory  scheme  intttaUy 
proposed  vvheret^  this  type  of  small 
quantity  generator  waste  ressains 
st^:^ect  to  ail  of  the  controls  applicable 
to  used  oil  fuel.  This  will  ensure  that 
there  is  no  outright  exemption  while  the 
Agency  evaluates  an  ukiraate  resolution 
in  its  considerattoa  of  comment  on  the 
comprchenstve  rules  for  recycled  oil 
soon  to  be  proposed 

3.  Used  on  that  Exhibits  a 
Characteristic  of  Hazardoua  Watte. 
Used  oil  itself  might  be  a  hazardous 
waste  a  it  exhibits  a  d»racteriatic  of 
hazardous  wa^e.  The  most  likely 


result  consistent  with  Connseaaioiial  iateiit  ttiat 
recycled  oil  be  regulated  as  necessary  to  protect 
human  health  and  the  environmeiU.  particularly  in 
light  of  statements  of  evident  legislative  intent  that 
crankcase  oA  (which  is  generated  by  small  quantity 
generators)  be  regulated.  See  KCSA  sactioD  30M(b); 
H.R.  Rep.  96-14U  at  & 

•  The  total  volume  of  recycled  used  oil  generated 
by  small  quantity  generators  is  significantly  greater 
than  that  of  all  other  small  quarrtity  generator 
hazardoua  wastes  combined:  340.000  tons^car  vs. 
laaooe  tons/year 

•  Unregulated  small  quantity  generator  used  oil 
could  have  greater  potential  for  coming  into  direct 
human  contact  than  other  small  quantity  generator 
wastes  because  such  a  large  voitune  is  bivned  in  t^ 
residential  market. 

Thus,  the  Agency  sees  imfwrtaat  distinctions 
between  small  quantity  generator  used  oil  and  other 
small  quantity  generator  hazardous  waste.  This 
reasoning  also  appKes  te  regukrting  recycled  oil  in 
today's  flnal  rule — prior  to  recycled  oil  being  a 
hazardous  waste — without  regard  for  quantity 
generated.  (The  Agency  is  not  reaching  the  question 
of  whether,  assuming  there  was  no  (fiffereoce 
between  smalt  quantity  generator  used  oil  and  other 
small  quantity  generator  hazardous  waste,  other 
hazardous  waste  generated  in  volumes  of  0-100  kg 
per  month  should  be  regulated.) 


possUjdity  is  ignitsbikty.*"-  ^  As 
discussed  at  proposal  (see  SO  FR  al 
168%^  EPA  intends  that  used  ail  that  ie  a 
hazardous  uraste  solely  because  it 
exhibits  a  characteristic  of  hazardous 
waste  be  regulated  as  used  o^  fuel 
(where  so  recycled),  provided  that  it  ia 
not  mixed  witfh  a  hazardous  wastes'  ^ 
Ignitable  used  oil  is  reguhUed  as  used  oil 
iiader  today's  rule  and  is  prohibited 
&am  burning  in  noniadus^ial  boilers 
when  its  flash  point  is  less  than  that  of 
commercial  fuel  (i.e.,  100  "F). 

We  have  conffidered  whedier  a  low 
flash  point  serves  as  a  presinnptive 
indicatian  of  mixing  with  haxaidaas 
waste,  and  therefore,  that  sneh  niiaiwes 
almihlbe  rcgolated  as  hazardous 
wastes  inch^falc  for  regidation  onAer 
section  30!M  stmdards  for  used  oil  We 
conclude  that  low  flash  point  is  not  an 
indicator  ol  sriodng  for  a  mmber  of 
reasons  and  that  aoch  oil  should  be 
regulated  aa  used  oiL 

Low  flash  point  may  not  be  indk»tive 
of  mixing  widi  hazmkns  waste  because 
the  low  flash  point  may  be  attributable 
to  benzene,  lohiene,  or  xylene  added  to 
crankcase  oil  from  engine  Mow-by 
(these  compounds  are  constitaento  of 
gasoline)  rather  than  as  spent  solvent 
Low  flash  point  could  also  be 
attributable  to  mixing  gasoline  from 
tank  drainags  at  auto  service  and  repair 
shops  wiAi  used  oil.  Gasoline  is  s 
comm«cial  diemical  prodiKt  exhibiting 
a  characteristic  of  hazardous  waste. 
When  gasoline  (or  any  comnetdal 
chemical  product]  is  cfiacarded  it  is 
81^  ject  to  regulalion  aa  hasEsnloas 
waste.  Bat  when  a  commercial  chemical 
fuel  is  recycled  (eg.,  mixed  with  used  oil 
and  burned  &>r  energy  recovery).  H  is 
not  discarded  (within  the  meaning  oi  the 
nde)  and  so  is  not  a'hazardous  waste 
See  S261J3(}idyl5,19e5)andSftFa6aS 
(January  4. 1986). 

In  addition,  today's  rule  for  burning 
low  flash  point  ased  oil  (or  any  ofi- 


**  Ahbough  most  aaed  oAs  have-  a  Mash  point 
greater  than  200  'F.  2m  of  the  used  oil  samples  karf 
a  flash  point  less  than  140  'F.  Sotuxx:  Franklin 
Associates  Ltd.,  Composition  of  Usad  OiL  p.  3-66. 

'"  Althou^  used  oil  may  contain  ht^  levels  of 
lead,  arsenic  cadnmm.  direamun.  or  barium,  oil 
does  not  often  exhibit  Ike  ehanctehstic  of  IF 
Toxicity  for  these  metals  In  addition,  tliese  metals 
are  pnsent  in  used  ail  ataiosl  iovariably  as  a  result 
of  the  oil's  use,  not  as  a  result  of  adulteration  with 
hazardous  waste.  Nevertheless,  since  these  metals 
can  pose  a  hazard  when  used  oil  is  burned  for 
energy  recovery,  the  specification  Cor  used  oil  that 
may  be  burned  in  nonindasthal  boilers  limits  levels 
of  arsentb  eadmiu.  chromium  and  lead.  Barium 
levels  are  not  considered  to  pase  a  substantial 
health  hazard  and.  thus,  barium  is  not  included  in 
the  specification.  (See  section  fV.C  in  the  texL] 

*>  Extxpt  that  mixtures  of  small  quantity 
generator  hazardous  wasia  and  used  oil  are  subiact 
to  regulation  as  used  oiL  as  discussed  above. 
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specification  used  oil)  provides  a  level 
of  environmental  protection  analogous 
to  that  provided  by  the  rules  for  burning 
hazardous  waste  fuels.  Neither 
hazardous  waste  fuel  nor  off- 
specification  used  oil  fuel  may  be 
burned  in  nonindustrial  boilers.  The 
only  area  where  the  classification  as 
used  oil  results  in  less  regulation  is  with 
respect  to  storage  and  transportation  of 
off-specification  used  oil.  Although  not 
regulated  by  today's  rule,  storage  and 
transportation  of  off-specification  used 
oil  is  addressed  in  the  Used  Oil  Listing/ 
Management  Standard-3  soon  to  be 
proposed.  The  purpose  of  today's  rule  is 
to  begin  regulation  of  blending  and 
burning  activities  by  prohibiting  burning 
of  hazardous  waste  and  contaminated 
used  oil  in  nonindustrial  boilers.  Other 
rulemakings  will  propose 
comprehensive  regulations  under 
section  3014  for  storage  and 
transportation  of  used  oil,  and  for  the 
actual  burning  of  off-specification  used 
oil  and  hazardous  waste  fuels  in 
industrial  boilers  and  industrial 
furnaces.  Thus,  the  primary  purpose  of 
today's  final  rule  is  met  by  regulating 
low  flash  point  oils  as  off-specification 
used  oil  rather  than  as  hazardous  waste, 
while  decisions  on  appropriate  controls 
(and  impacts]  for  storage  and 
transportation  of  off-specification  used 
oil  are  left  to  the  rulemaking  specific  to 
used  oil  that  will  be  proposed  under 
section  3014. 

Commenters  asked  whether  used  oil 
known  to  be  mixed  with  a  characteristic 
hazardous  waste  is  regulated  as  used  oil 
fuel  or  hazardous  waste  fuel  if  the 
mixture  exhibits  a  characteristic.  As 
discussed  above,  used  oil  mixed  with 
hazardous  waste  is  regulated  as 
hazardous  waste  fuel.**  It  is  only  when 
we  are  uncertain  that  mixing  has 
occurred  that  we  give  the  benefit  of 
doubt  (e.g.,  low  flash  point  used  oil  and 
used  oil  containing  less  than  1000  ppm 
total  halogens)  and  do  not  presume  that 
mixing  has  occurred.  Thus,  when  used 
oil  has  been  mixed  with  a  characteristic 
hazardous  waste,  the  mixture  is 
regulated  as  hazardous  waste  fuel  if  it 
continues  to  exhibit  a  characteristic.  If 
the  resultant  mixture  no  longer  exhibits 
a  characteristic  of  hazardous  waste,  it  is 
regulated  as  used  oil.»»  This  is  merely  a 


»*  Except  that  mixtures  of  small  quantity 
generator  hazardous  waste  and  used  oil  are  subject 
on  an  interim  basis  to  regulation  as  used  oil 
(although  classiried  as  hazardous  waste  fuel). 

•'  It  should  be  noted  that  mixing  a  characteristic 
hazardous  waste  with  another  material  to  render 
the  waste  nonhazardous  constitutes  treatment  of 
hazardous  waste  subject  to  applicable  standards 
under  40  CFR  ParU  264-28S  and  270.  and  the 
notification  requirements  of  section  3O10  of  RCRA. 


Statement  of  the  "mixture  rule"  in 
§  261.3. 

Some  used  oils  may  exhibit  a 
characteristic  of  hazardous  waste  but 
meet  the  specification  for  used  oil  fuel 
exempt  from  regulation.'*  Examples  are 
used  oil  fuel  with  a  flash  point  less  than 
140  *F,  the  hazardous  waste 
characteristic  but  greater  than  100  T, 
the  specification  level,  and  (much  less 
frequently)  used  oil  fuel  with  metals 
levels  (particularly  lead)  greater  than 
the  EP  toxic  characteristic  levels,  but 
less  than  the  specification  levels. 
Although  such  used  oils  are  exempt 
from  regxilation  and  may  be  burned  in 
nonindustrial  boilers,  the  specification 
ensures  that  such  burning  would  not 
pose  significantly  greater  risk  than 
burning  virgin  fuel  oil. 

C.  The  Specification  for  Used  Oil  That 
May  Be  Burned  in  Nonindustrial  Boilers 

The  Agency  has  developed  a 
specification  for  used  oil  fiiel  that  may 
be  burned  without  regulation  (i.e., 
burned  without  regulation  in 
nonindustrial  boilers  as  well  as  other 
boilers  or  industrial  furnaces).  Given 
that  oil  meeting  specification  parameters 
may  be  burned  in  nonindustrial  facilities 
like  apartment  and  office  buildings,  the 
specification  is  intended  to  be  protective 
under  virtually  all  circumstances. 

In  this  section  of  the  preamble,  we 
discuss  comments  on  EPA's  risk 
assessment,  the  basis  for  selecting 
specification  parameters  and  levels,  and 
explain  the  changes  made  in  the 
specification  in  response  to  comments. 
We  also  explain  why  we  rejected 
certain  commenters'  arguments  that  off- 
specification  used  oil  should  not  be 
blended  to  meet  the  specification  and 
that  all  burning  of  used  oil  in 
nonindustrial  boilers  should  be 
prohibited.  Finally,  we  provide  guidance 
on  analytical  procedures  and  testing 
frequency  to  determine  conformance 
with  the  specification  and  the  rebuttable 
presumption  of  mixing  hazardous 
halogenated  solvents. 

1.  Comments  on  EPA 's  Risk 
Assessment  EPA  considered  regulating 
any  contaminant  typically  found  in  used 
oil  in  higher  concentrations  than  in 
virgin  oil,  and  which  also  was 
determined  to  pose  a  significant  risk  to 
human  health  and  the  environment 
when  burned.  Some  conunenters  argued 
that  EPA's  risk  assessment  approach  is 
overly  conservative  resulting  in 


unnecessarily  stringent  regulations, 
while  others  argued  that  the  assessment 
did  not  adequately  consider  all  risks. 

The  Agency  believes  the  PEDCo  risk 
assessment  "  adequately  indicates  the 
potential  for  substantial  risk  from 
burning  used  oil  in  uran  areas.  The  risk 
assessment,  with  one  exception,  is  used 
to  indicate  potential  risk,  not  to  actually 
set  specification  levels  based  on  some 
qualification  of  risk.*' We  used  the  risk 
assessment  to  identify  those 
constituents  that  may  pose  increased 
risks  at  levels  that  are  cause  for  concern 
given  the  large  number  of  exposed 
.  individuals  in  urban  areas.  When  those 
constituents  are  typically  found  in  used 
oil  at  levels  greater  than  in  virgin  fuel 
oils  (i.e.,  the  95th  percentile  level  in 
No's.  2-6  fuel  oils),  they  were  included 
in  the  specification  at  their  95th 
percentile  levels  in  virgin  fuel  oils.  We 
reasoned  that  higher  levels  could  pose 
substantial  risk,  and  levels  lower  than 
found  in  virgin  fuel  oil  would  not 
provide  protection  of  human  health  and 
the  enviromnent  if  used  oil  is  replaced 
(as  it  would  be)  by  virgin  oil. 

The  PEDCo  risk  assessment  is  fully 
documented  in  a  published  report,  a 
copy  of  which  is  in  the  public  docket. 
The  assessment  is  also  summarized  in 
some  detail  in  the  proposal.  See  50  FK 
1693-1700.  The  primary  inputs  to  the 
emissions  models  were  actual  data  (e.g.. 
composition  of  used  oil  based  on 
hundreds  of  analyses;  emissions  were 
modeled  for  the  New  York  City  urban 
area  considering  actual  meteorological 
conditions  and  projections  of  used  oil 
burning  based  on  actual  density  and 
location  of  multi-family  dwelling  imits). 
Boiler  emissions  were  projected 
assuming  97%  destruction  of  organics 
and  a  75%  emission  rate  for  metals.  The 
Agency  considers  the  97%  destruction 
efficiency  for  organics  reasonable  but 
conservative  given  that  test  bum  data 
indicate  that  very  small  boilers  can 
achieve  99%  to  99.99%  destruction 
efficiency  for  hard-to-bum  chlorinated 
compounds.'^Although  data  on  metals 
emissions  rates  are  very  limited,  the 
available  data  indicate  that  metals 
emissions  rates  average  31  to  75%,  with 
chromium  having  the  lowest  rate  and 
lead  the  highest."  We  thus  consider  a 


»♦  We  have  noted  above  that  the  rule  provides 
the  same  level  of  protection  for  burning  hazardous 
waste  fuel  and  for  burning  used  oil  exhibiting  a 
characteristic  of  hazardous  waste  that  also  is  off- 
specification  used  oil  fuel.  This  is  because  neither 
hazardous  waste  fuel  nor  off-specification  used  oil 
fuel  may  be  burned  in  nonindustrial  boilers. 


'*  PEDCo  Environmental  Inc.,  A  Risk  Assessment 
of  Waste  Oil  Burning  in  Boilers  and  Space  Heaters, 
August  1964. 

'*  For  lead,  the  risk  assessment  is  used  to 
estimate  the  high  end  of  the  proposal  specification 
range.  See  50  FR  1607-1699  (January  11, 1985). 

•'  GCA  Corp..  Environmental  Characterization  of 
Waste  Oil  Combustion,  May  1984.  pp.  16  and  2a 

»•  PEDCo  Environmental  Inc..  Risk  Assessment  of 
Waste  Oil  Burning,  January  1894.  pp.  3-17  and  3-20. 
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75%  emiftftioDs  rate  for  metaU  to  be  a 
realistic,  but  reasonably  coaservative 
assumption. 

The  two  air  dispersion  models  used  to 
estimate  ground  level  concentrations  of 
contaminants  are  routinely  used  by  EPA 
for  that  purpose.  Estimate  ambient 
levels  were  used  to  project  the  increased 
risk  from  carcinorgaaic  compounds  and 
to  determine  whether  levels  of  other 
compounds  that  have  a  safe  or  threshold 
level  of  exposure  (i.e.,  thershold 
compounds)  would  be  likely  to  cause 
substantial  adverse  health  effects.  The 
compounds  considered  to  be 
carcinogenic  and  their  potency  factors 
were  obtained  from  EPA's  Cardnogen 
Assessment  Group.  To  determine 
whether  chronic  exposure  to  the 
estimated  ambient  leveb  of  threshold 
compounds  would  pose  a  health 
hazard.  Environmental  Exposure  Limits 
(EEL'a)  were  calculated.  EEL's  are  based 
primarily  oa  workplace  threshold  limit 
values  (TLV's)  published  by  the 
American  Conference  of  Governmental 
Industrial  Hygienists.  The  TLVs  are 
adjusted  mathematically  for  use  in 
assessing  enviromental  exposure  by 
considering  a  number  of  factors 
including:  exposure  duration,  population 
susceptibility,  and  the  nature  and 
conditions  of  the  experimental  health 
effects  data.  TLVs  are  typically  used  by 
the  Agency  to  project  safe  levels  of 
exposure  when  more  appropriate  am'mal 
heaflh  effects  data  are  not  available. 
The  limitations  of  using  TLV's  to 
determine  EEL's  are  well  documented 
by-PEDCo*». 

Although  some  assumptions  were 
necessary  as  with  any  risk  assessment, 
and  it  can  be  argued  that  those 
assumptions  were  too  conservative  or 
too  lenient,  the  Agency  does  not  believe 
(and  commenters  did  not  show]  that  the 
use  of  alternate,  but  reasonable, 
assumptions  would  affect  the  outcome 
of  the  assessment. 

Specific  comments  on  particular 
aspects  of  the  risk  assessment  are 
discussed  below. 

2.  Specification  Parameters.  As 
discussed  above.  EPA  identified  typical 
contaminants  of  used  oil  and  proposed 
specification  levels  for  those  compounds 
found  in  higher  concentrations  in  used 
oil  than  m  virgin  refined  fuel  oil  and 
which  could  also  pose  a  significant 
health  risk  when  burned.  (See  Table  2 
below.)  We  did  not  propose 
specification  levels  for  compounds  food 
in  used  oil  at  the  same  or  lower  levels 
than  are  found  in  virgin  refined  fuel  oil 
because  users  could  simply  switch  to 


virgin  oil  to  replace  (he  recycled  product 
withoiU  any  environmental  benefit. 

We  have  added  total  halogens  and 
deleted  PCBs  from  tfa£  specification,  as 
discussed  below.  We  also  respond 
below  to  comHienta  that  a  Bumber  of 
other  constituents  ahoukl  be  addted  to 
the  specification. 

lABtE  2.— Us€D  Ot  Fuel  SpeanonoN' 


ConMnoV 
praperty 

Prapos^  Jbiiii^Ii 

FmmaMmemMe 
laval 

ArHnie 

5  ppm  maximum 5  ppm  m«*nu(n 

ZppmmaaRMm —  2  ppM  mannwit 

10  pom  inaonum. vy  ppnr  raanmum. 

10-100  ppm                  100  ppm  mawnum 

nwaiiMn'. 
Se  ppm  ammmum 

CadMun 

Chromiuin 

LMd.,._ 

PC8«.    _.. 
Total 

halogens 
Flash  paint..- 

K»  f  raMawm.— 

IMTaanmuat 

'  Tile  apecHicalion  aooiies  onty  lo  used  oil  (hat  is  not 
I  oMar  trmt  ima  quaittty  ganar- 
ator  hazardous  wrasta. 
*  cPA  proposed  lo  s  selbct  Iwm(  from  the  rwioe  of  19  to 

a  100 


100  ppm  tor  pramulgiMMMi  taad  is  UrnMd  to 
today's  final  rute. 


PP«"  by 


a.  Total  Halogens.  We  have  added 
total  halogens  to  the  specification 
because  baraing  fuels  with  high  chlorine 
levels  can  have  direct  and  indirect 
effects  on  human  health  and  the 
enviromnent  As  noted  m  background 
documents  to  the  proposed  role,  and  as 
observed  by  a  TsanJba  of  onunenters, 
hydrogen  chloride  emissions  from 
burning  such  fuels  can  increase  ambient 
levels  of  hydrochloric  acid  and 
contribute  to  acid  rain.  Equally 
significant  the  chlorine  can  abo 
accelerate  corrosion  of  boiler 
components  which  could  decrease 
combustion  efficiency  resulting  in 
increased  emissions  of  incora^tely 
burned  combustion  products.  Corrosion 
of  any  air  emissions  control  equipment 
could  also  be  accelerated,  reducing 
control  efficiency  and  directly 
increasing  emissions  of  pollutants.  (See 
also  H.R.  Rep.  96-198  at  42  noting  this 
concern.) 

We  selected  a  specification  level  of 
4,000  ppm  for  total  halogens  "based  on 
halogen  levels  in  high  chlorine  coaL  We 
believe  that  limiting  halogen  levels  to 
the  highest  levels  found  in  fossil  fuels 
will  ensure  that  burning  used  oils  with 
equivalent  or  lower  halogen  levels  will 
not  accelerate  corrosion  rates." 


'•  PEOCo  Environmenlaf  Inc.,  A  Risk  Assessment 
of  Waste  Oil  Burning,  pp.  E  -2  throu^  E-15. 


"ft  is  only  by  coincidence  that  ttiis  is  the  same 
level  originally  [iroposed  for  the  rebuttable  , 

presumplioB.  The  specification  parameters  apply 
only  to  used  oi^fuel  after  it  has  been  determined 
that  the  used  oil  is  not  mixed  with  hazardous  waste 
(e.g.,  by  applying  the  presumption  of  mixing).  Thus, 
the  total  halogen  specification  level  is  based  on 
different  principles  and  is  used  for  different 
purposes  than  the  total  halogen  level  for  the 
presumption  of  mixing. 

"Boiler  manufacturers  become  coocemed  aboat 
excessive  corrosion  rates  when  coal  chlorine  levels 
exceed  2.SO0  ppm.  A  boiler  burning  used  oil 
containing  about  4,000  ppm  chlorine  wiMild  be 


Although  used  oil  nonaaUy  replace* 
virgia  luel  oQ  that  haa  very  Ism  halogen 
levels  (less  than  IQO  ppm).  we  do  not 
believe  burning  uaed  oil  with  halogen 
levels  found  in  coal  will  substantially 
increase  corrostoa  rates,  in  fact  many 
boilers  burning  fuel  oil  were  originally 
designed  to  bwn  cockl  and  were 
converted  to  oil  burning  to  meet  air 
emissions  standard*. 

-  Used  oil  fuel  (not  nixed  with 
hazardous  waste)  can  contain  high 
levels  of  halogens  fma  two  sources.  Aa 
discussed  above  metalworking  oila  are 
sometintes  proceaaed  to  produce  fueL 
These  metahwotking  oils  can  contain 
extreme  pressure  additives  that  are 
hi^ily  cMotnated,  bat  nonhazardons, 
organic  cooipounds.  Total  chk)rine 
levels  in  these  used  oils  can  be  several 
percent. 

In  addition,  "K^t  ends"  from  the 
distillation  (e.g.,  rerefniing)  of  used  o8 
can  contain  high  levels  of  bah)genated 
compounds.  Although  the  used  oil 
feedstock  entering  Ute  distillatioQ 
process  contains  less  than  1000  ppm  of 
total  halogens  and  is  not  presumed  to  be 
a  hazardoos  waste,  the  oil  can  contain 
insignificant  levels  of  volatile, 
halogenated  compounds  (e.g.,  less  than 
100  ppm  of  halogenated  compounds 
listed  as  hazardous  spent  solvents).  The 
light  ends  produced  from  such  oil  will 
contain  mudi  higher  levels  of 
halogenated  compounds  due  to  the 
concentrating  effect  of  the  distillation 
process.  These  light  ends  are  a  by- 
product of  used  oil  rerefining  to  produce 
recycled  lube  oil  and  are  often  burned 
on-site  as  fuel.  These  light  ends  are 
regulated  as  used  oil  rather  than  as 
hazardous  waste  even  though  their  total 
halogen  content  exceeds  1000  ppm  and 
they  contain  substantial  levels  of 
Halogenated  compounds  listed  as 
hazardous  spent  solvents.  This  is 
because  the  halogenated  compounds  are 
present  in  significant  levels  as  a  result 
of  processing  (i.e..  they  are 
concentrated),  not  as  a  result  of  mixing 
with  halogenated  hazardous  waste." 

When  light  ends  containing  less  than 
4000  ppm  total  halogens  [but  perhaps  up 
to  4000  ppm  of  halogenated  compounds 
that  are  listed  as  hazardous  spent 
solvents]  are  burned,  emissions  of 


expoaed  to  the  aame  qaantity  of  chlorine  par  hem 
as  it  would  be  if  it  were  burning  coal  containing 
2.500  ppm  chlorine.  This  is  because  the  heating 
value  of  used  ott  is  higher  than  that  of  coal  (le.&OO 
vs.  11.000  Blu/tfa)  and.  thus,  less  used  oil  is  requirad 
to  provide  a  given  boiler  best  iopia. 

"  Although  low  levels  of  halogenated  compounds 
(e.g.,  less  than  100  ppm  of  tetrachloroethylene)  in 
the  used  oil  feedstock  to  the  distillation  process 
may  sometimes  result  from  mixing  with  hasardous 
spaot  solveiUs,  the  levels  are  too  low  to  ptfaae 
such  mixing  has  occurred. 
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hydrogen  chloride  or  incompletely 
bumed  halogenated  compounds  will  not 
pose  a  substantial  risk  to  human  health 
and  the  environment.*'  Light  ends  with 
more  than  4000  ppm  total  halogens  are 
regulated  under  today's  rule  as  off- 
speciHcation  used  oil,  and  as  such, 
cannot  be  burned  in  nonindustrial 
boilers.  We  are  developing  permit 
standards  for  burning  such  oil 
(scheduled  to  be  proposed  in  1986)  that 
would  consider  the  hazard  posed  by  the 
presence  of  hazardous  halogenated 
constituents.  (Permit  standards  for 
burning  such  used  oil  may  in  fact  be 
similar  to  the  standards  for  burning 
hazardous  waste  fuels.) 

b.  PCBs.  EPA  included  polychorinated 
byphenyls  (PCBs)  in  the  proposed 
specification  only  as  a  reference  to  the 
Agency's  rules  regulating  PCBs.  PCBs 
are  regulated  under  the  Toxic 
Substances  Control  Act  (TSCA)  and  the 
rules  are  codified  at  40  CFR  Part  761. 
Those  rules  include  controls  for  the  use 
and  disposal  of  materials  containing 
PCBs. 

PCBs  are  not  included  in  the  final 
specification  promulgated  today, 
however,  because  commenters  indicated 
that  the  crossreference  caused 
confusion.  Specifically,  commenters 
were  concerned  that  setting  a 
specification  level  could  encourage 
dilution  of  PCBs  in  an  attempt  to  avoid 
regulation  under  TSCA.  Dilution  to 
avoid  regulation  is  expressly  prohibited 
under  the  TSCA  rules.  See  §  761.1(b). 

If  used  oil  fuel  contains  PCBs  and  also 
does  not  meet  the  used  oil  fuel 
specification  provided  by  today's  rules, 
then  it  is  subject  to  the  more  stringent  of 
the  applicable  TSCA  PCB  rules  and 
today's  used  oil  fuel  rules. 

c.  Other  Constituents.  Commenters 
suggested  that  other  used  oil 
constituents  should  be  included  in  the 
specification  nothwithstanding  our 
arguments  that  these  constituents  either 
are  not  likely  to  pose  substantial  health 
risk  or  that  they  are  not  present  in  used 
oil  at  significantly  greater  levels  than 
virgin  oil  (and  lower  specification  levels 
could  result  in  a  virgin  product 
displacing  the  recycled  product  with  no 
environmental  benefit). 

(1)  Barium  and  Zinc.  Although  we 
found  that  barium  and  zinc  are  present 
in  used  oil  in  concentrations  10-100 
times  greater  than  in  virgin  fuel  oil,  the 
Agency's  risk  assessment  indicated  that 
the  resulting  increased  levels  of  barium 
and  zinc  would  produce  insignificant 
risks  to  human  health  and  the 
environment. 


Several  commenters  expressed 
concern  over  what  they  considered  the 
serious  health  impacts  of  high  levels  of 
barium  and  zinc,  and  argUed  that  EPA 
should  err  on  the  overprotective  side  by 
prescribing  specifications  for  these 
metals.  EPA  continues  to  believe  that 
the  presence  of  these  metals  in  used  oil 
does  not  pose  significant  risk  for  the 
reasons  discussed  below. 

EPA's  risk  assessment  indicates  that 
maximum  ambient  levels  of  zinc  from 
burning  used  oil  could  represent  about 
2%  of  the  Environmental  Exposure  Limit 
(EEL).**  Thus,  zinc  does  not  have  a 
serious  impact  on  air  quality  near  single 
or  multiple  sources,  or  in  high-density 
urban  areas. 

Although  the  case  is  less  clear  with 
barium,  the  Agency  concludes  that 
barium  likewise  does  not  pose  a  serious 
health  risk.  The  PEDCo  risk  assessment 
indicates  that  maximum  ambient  levels 
of  barium  could  represent  80%  of  the 
EEL  (Id).  Given  that  the  inhalation  of 
barium  can  cause  toxic  effects 
(primarily  an  increase  in  muscle 
excitabiUty,  particularly  in  the  cardiac 
muscle],  the  Agency  specifically  asked 
for  comment  on  whether  barium  should 
be  added  to  the  specification. 

For  a  number  of  reasons,  however,  the 
PEDCo  risk  assessment  overstates  the 
risk  posed  by  barium.  The  PEDCo 
analysis  used  an  early  survey  of  used  oil 
analyses  to  determine  barium  levels  in 
used  oils.  The  most  recent  and 
expanded  data  base  includes  752  barium 
analyses  compared  to  the  400  analyses 
in  the  data  base  used  by  PEDCo.  The 
90th  percentile  barium  levels  used  in  the 
risk  assessment  (based  on  the  400 
analyses)  was  485  ppm,  while  the  90th 
percentile  barium  level  in  the  expanded 
data  base  is  only  251  ppm,  about  50% 
lower.  Given  that  composition  data 
based  on  the  expanded  data  base  are 
considered  more  representative,  the 
PEDCo  analyses  overstates  ambient 
barium  levels  by  a  factor  of  two. 

In  addition,  the  PEDCo  assessment 
estimates  a  safe  level  for  lifetime 
exposure  to  airborne  barium  based 
primarily  on  the  workplace  threshold 
limit  value  (TLV).  This  safe  level  is 
called  an  Environmental  Exposure  Limit 
(EEL).  See  discussion  above  on  EELs. 
The  barium  ELL  calculated  for  the  risk 
assessment  is  more  than  50%  lower  than 
the  safe  level  calculated  from  the 
interim  Acceptable  Daily  Intake  set  by 
EPA.«s  The  ADI-based  safe  exposure 


level  is  considered  more  appropriate 
than  the  TLV-based  EEL  because  the 
ADI  is  based  on  a  comprehensive 
review  of  pertinent  toxicologic  and 
environmental  data.  EELs  are  commonly 
used  for  risk  assessments  only  when 
ADI's  have  not  bften  determined  (or 
cannot  be  determined  because  of 
inadequate  data).  Thus,  the  risk  posed 
by  barium  has  been  overstated  by  more 
than  a  factor  of  two  for  this  reason  as 
well. 

In  summary,  the  PEDCo  assessment 
overstates  the  risk  posed  by  barium  by 
more  than  a  factor  of  four.  When  these 
factors  are  considered,  the  maximum 
ambient  levels  (assuming  clustered 
boilers  with  overlapping  emission 
plumes,  another  conservative 
assumption)  would  be  0.18  ^g/m'  while 
the  ADI-based  safe  level  for  chronic 
exposure  is  1  /ig/m'.**  When 
background  ambient  barium  levels  are 
added  to  the  maximum  levels  from  used 
oil  burning,  total  ambient  barium  levels 
could  range  from  0.18  to  0.43  /ig/m'."' 
As  with  lead  emissions  discussed 
elsewhere,  ambient  barium  levels  thus 
would  not  be  expected  to  pose 
significant  risk  except  in  extreme  and 
unique  "hot  spot"  situations  (e.g..  where 
boilers  are  clustered  together,  and 
receptors  are  located  directly 
downwind,  very  close  to  the  boilers,  and 
at  the  centerline  of  the  emissions 
plume),  which  would  occur  only  veiy 
rarely. 

(2)  PNAs.  A  few  commenters 
indicated  the  need  to  set  specification 
levels  for  polynuclear  aromatic 
compounds  (PNAs).**  A  major 
environmental  commenter  was  critical 
of  EPA's  risk  assessment  in  general,  and 
was  particularly  concerned  with  EPA's 
conclusion  that  specification  levels  were 
not  needed  for  PNAs.  The  commenter 
argued  that  data  cited  by  the  Agency  did 


•*  A«  discussed  above,  even  very  small  boilers 
can  achieve  99%  to  99.99*  deslniclion  efficiency  for 
halogenated  compounds. 


•*  PEDCo  Environmental  Inc..  A  Risk  Assessment 
of  Waste  Oil  Burning,  p.  5-2. 

'*  EPA  Environmental  Criteria  and  Assessment 
Office.  Health  Effects  Assessment  for  Barium.  June, 
1984.  p.  13  (Draff),  and  Peer  Consultants,  Inc., 
Health  Effects  and  Ambient  Data  for  Barium. 
October  1964,  p.  9  (Unpublished  Report). 


**  This  comparison  still  overstates  the  risk 
because  the  PEOCo  assessment  calculates 
maximum  ambient  levels  for  the  month  of  January 
when  used  oil  burning  is  greatest.  The  ADI-based 
safe  level  of  exposure,  however,  assumes  constant 
exposure  over  a  lifetime.  Thus,  average  annual 
ambient  levels  (including  summer  months  when 
little  used  oil  is  bumed)  should  actually  be  used  for 
comparison  to  the  ADI-based  safe  exposure  level. 

"  Op  Cit.,  Peer  ConsultanU,  Inc.,  p.  4.  It  should  be 
noted  however,  that  it  is  not  clear  to  vyhal  extent 
the  background  t>arium  levels  already  include 
barium  from  used  oil  burning.  Thus,  adding  the  so- 
called  background  levels  to  levels  from  used  oil 
burning  also  may  overstate  the  risk. 

**  PNAs  are  a  subset  of  organic  compounds 
known  as  polyaromalic  hydrocarbons  (PAHs). 
PNAs  are  of  particular  concern  because  some  are 
known  carcinogens.  PAHs  are  compounds  with  two 
or  more  benzene  rings,  the  basic  structure  that 
separates  aromatic  or  "ringed"  compounds  from 
aliphatic  or  "chain"  compounds.  PNAs  are 
compounds  with  two  benzene  rings  fused  together 
so  that  they  share  two  carbon  atoms. 
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not  show,  as  the  Agency  indicated  at 
proposal,"*  that  PNA  levels  in  used  oil 
and  virgin  fuel  oil  are  comparable,  and 
that  PNA  emissions  from  burning  used 
oil  and  virgin  fuel  oil  are  comparable. 
We  have  reviewed  the  data  used  to 
support  our  decision  at  proposal  and 
continue  to  believe  that  the  risk  posed 
by  PNAs  from  burning  used  oil  and 
virgin  fuel  oil  is  comparable.  The 
following  data  (Table  3]  show  that 
levels  of  benzo(a)anthracene  and 
benzo{a)pyrene,  the  PNAs  typically  of 
concern  due  to  their  carcinogenicity,  in 
used  oil  and  virgin  fuel  oil  are 
comparable: 

Table  3.— PNA  Levels  in  Used  Ol  and 
Virgin  Fuel  Oil 


Ooflipound 


B«nn](a)tnltvacafM .. 
Berao(a)pyrene _. 


ConcwMn- 

Mon  tn  uMd 

ol(ppni) 

[KMh 


40 
16 


CooMntra- 

lion  in  virgin 

liMloil 

(ppm) 

[range] 


18-97 
29-44 


Source:  Franklin  Aaaodalee.  Lkl.  Compotiton  of  Uaud  Ot, 
pp.  1-12  and  &-9. 

Although  PNA  levels  in  distillate  virgin 
fuels  (e.g..  No.  2  oil)  are  much  lower  than 
in  residual  No.  6  oil,  it  is  reasonable  to 
compare  used  oil  levels  in  No.  6  oil 
because  used  oil  frequently  (indeed, 
most  often)  displaces  No.  6  oil. 

In  addition  both  Recon  and  GCA  ^° 
reported  that  they  could  not  find 
detectable  levels  of  benzo(a)pyrene 
(BaP)  in  used  oil  emissions  during  a  total 
of  13  test  bums.  The  BaP  detectable 
levels  ranged  from  &-g  fig/m'  for  the 
GCA  tests.  Further,  emissions  of  total 
PNAs  from  burning  used  oil  and  virgin 
oil  appear  comparable.  Emissions  of 
PNAs,  mostly  naphthalene  compounds, 
measured  by  GCA  during  a  number  of 
test  bums  at  each  of  six  sites  averaged 
92.fig/hr  ^'.  If  virgin  fuel  oil  had  been 
burned  rather  than  used  oil  and  if  total 
PNA  emissions  were  46  fig/btu.  as 
reported  by  PEDCO  (See  PEDCO.  Risk 
Assessment  of  Waste  OH  Burning,  p.  D- 
7)  as  typical  for  residual  fuel  oil  boilers 
with  capacities  less  than  250X10  •  btu/ 
hr.  PNA  emissions  from  virgin  oil 


••  See  50  FR  1685  (January  11, 1985). 

'•  Recon  Systems.  Inc.  and  ETA  System*.  Inc.. 
Used  Oil  Burned  as  Fuel.  1980,  p  4-6:  and  GCA 
Corp„  Environmental  Characlerization  of  Waste 
Oil  Combustion,  pp.  19. 120. 128. 132, 138, 144,  and 
ISO.  Both  of  these  reports  were  part  of  the  Agency's 
record  at  proposal. 

^ '  Tests  are  cited  in  previous  note.  One  test  at 
one  site  had  5  times  the  average  PNA  emissions  at 
that  site  during  unstable  combustion  conditions. 
(The  contractor  deliberately  induced  these 
conditions  as  part  of  the  test  program.)  Results  from 
that  test  are  not  included  in  calculating  the  92  (igl 
hr.  average.  When  the  results  from  that  test  are 
included,  the  average  PNA  emissions  increase  to 
106  fie/hr.  See  CCA  Corp.,  p.  120. 


burning  for  those  6  test  sites  would  have 
averaged  about  96  tig/Ya. 

Given  that  it  appears  that  the 
concentration  of  PNAs  of  primary 
concern  are  comparable  in  used  oil  and 
virgin  fuel  oil,  and  that  total  PNA 
emissions  from  burning  used  oil  and 
virgin  fuel  oil  are  comparable,  we  have 
not  set  specification  levels  for  PNAs. 

(3)  Benzene,  Toluene  and, 
Naphthalene.  One  commenter  argued 
that  EPA  did  not  adequately  consider 
the  risk  posed  by  emissions  of  benzene, 
toluene,  and  naphthalene.  The  PEDCo 
risk  assessment  concluded  that  ambient 
levels  of  toluene  and  naphthalene  would 
be  less  than  1%  of  the  Environmental 
Exposure  Limit  (EEL)  considering 
emissions  from  point  sources  of  various 
sizes,  frt)m  point  sources  clustered  very 
closely  together,  and  multiple  point 
sources  located  in  high  density  urban 
areas.'*  PEDCo  also  concluded  that 
ambient  levels  of  the  carcinogen, 
benzene,  would  pose  an  increased  risk 
to  the  most  exposed  individual  of 
2.7X10-*  (1:37,000,000)."  It  should  be 
noted  that  PEDCo's  risk  assessment  is 
considered  conservative  in  some 
respects,  including  the  assumption  that 
boilers  burning  used  oil  will  achieve  a 
destruction  efficiency  of  only  97% 
although  test  bum  data  indicate  that 
even  very  small  boilers  when  operated 
properly  appear  to  achieve  99  to  99.99% 
destruction  efficiency.  Nonetheless,  the 
commenter  suggested  that  the  Agency 
consider  conducting  the  so-called  "hot 
spot"  exposure  analysis  for  those 
compounds  similar  to  the  analysis 
conducted  for  lead.'* 

The  hot  spot  analysis  considers  what 
may  be  considered  tmly  "worst  case" 
situations  where  two  sources  are 
located  close  together,  and  the  receptor 
(exposed  person)  is  located  directly 
downwind  from  the  sources,  very  close 
to  the  sources  (i.e.,  25-50  meters  from 
the  source),  and  elevated  to  the  height  of 
the  emission  plume  (i.e.,  as  though  the 
emission  plume  were  blowing  into  the 
air  intake  of  a  building's  ventilation 
system).  We  have  used  this  scenario  to 
project  ambient  levels  of  benzene, 
toluene,  and  naphthalene  in  those 
situations.  Even  under  those  extreme 
and  very  rare  situations,  and 
conservatively  assuming  97% 
destruction  efficiency,  ambient  levels  of 
toluene  and  naphthalene  still  do  not 
exceed  1%  of  the  EEL  for  those 
compounds.  Ambient  levels  of  benzene 
do  not  exceed  levels  that  would  pose  an 
increased  risk  of  1 X  lO'"  (1: 100,000),  If 


"  PEDCO  Environmental  Inc.,  Risk  Assessment 
of  Waste  Oil  Burning,  p.  5-2. 
'» Id.,  p.  5-6. 
'>*  Id.,  pp.  4-39  through  4-43. 


BEST  COPY  AVAILABLE^ 


the  destruction  efficiency  of  benzene 
were  assumed  more  realistically  to  be 
99%  rather  than  97%,  the  increased  risk 
would  be  less  than  4X10"»  (1:250,000). 
Given  the  remote  likelihood  that  the 
modeled  situations  would  occur,  and 
that  risks  are  still  not  very  high  even 
under  these  worst  case  conditions,  we 
conclude  that  presence  of  these 
compounds  does  not  pose  a  significant 
health  risk  when  used  oil  is  burned  for 
energy  recovery." 

As  a  final  note,  although  we  do  not 
have  data  on  benzene,  toluene,  and 
naphthalene  levels  in  virgin  fuel  oils,  we 
would  expect  to  find  high  levels  of 
volatile  benzene  and  toluene  in  distillate 
oils  (e.g..  No.  2)  and  high  levels  of 
naphthalene  in  residual  oils  (e.g..  No.  6). 
Given  that  used  oil  and  used  oil  blends 
are  substituted  for  all  grades  of  oil  (i.e., 
No's  2-6),  the  levels  of  these  compounds 
in  used  oil  are  likely  to  be  comparable 
to  levels  in  virgin  oil. 

(4)  ASTM  Specifications.  A  few 
commenters  suggested  that  EPA  include 
specification  parameters  such  as 
viscosity  and  bottom  sediment  and 
water  set  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  to  ensure 
proper  boiler  operation.  ASTM 
specifications  vary  according  to  fuel  oil 
grade  (e.g..  No.  2  distillate  oil  though  No. 
6  residual  oil).  Commenters  argued  that 
the  ASTM  specifications  were  needed  to 
ensure  optimum  boiler  operation  and, 
thus,  optimum  combustion  of  used  oil 
which  would  minimize  emissions  of 
incompletely  burned  toxic  compounds 
(e.g.,  PNAs  as  discussed  above). 

We  understand  the  issue  commenters 
are  raising  but  do  not  believe  it  is,  in 
fact,  a  frequent  problem.  We  presume 
that  burners  purchase  fuel,  including 
used  oil  and  blends  of  virgin  oil  and 
used  oil,  specified  by  the  standard  fuel 
oil  grade  that  their  boilers  are  designed 
to  bum.  Further,  we  presume  that  fuel 
oil,  whether  virgin  or  containing  used 
oil,  must  meet  the  ASTM  specifications 
for  the  designated  grade  or  be  in  breach 
of  contract.  Thus,  the  marketplace 
already  should  ensure  application  of  the 
ASTM  specification.  We  will,  however, 
reconsider  this  point  if  during 
implementation  of  today's  mie 
enforcement  officials  determine  that 
misrepresented  used  oil  is  frequently 
being  sold  and  existing  laws  are 
inadequate  to  prevent  abuses  and  we 


^'  Although  believe  that  the  levels  of  toluene, 
benzene,  and  naphthalene  do  not  present  a  harard 
when  used  oil  is  burned  (and  thus  speciQcation 
levels  are  not  needed),  these  toxicants  may  still 
present  a  signiflcant  hazard  when  used  oil  is  stored 
and  transported.  We,  therefore,  consider  these 
hazards  when  we  will  soon  propose  to  list  used  oil 
as  a  hazardous  waste. 
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determine  that  the  practice  can  result  in 
substantial  increas'^s  in  emissions  of 
toxic  compounds  at  revels  that  pose  a 
significant  risk  to  human  health  and  the 
environment. 

Another  reason  we  are  not  addressing 
this  potential  problem  in  today's  rule  is 
that  there  does  not  appear  to  be  a 
simple  remedy.  We  cannot  require  that 
all  used  oil  meet  the  ASTM 
speciHcations  for  a  particular  fuel  oil 
grade  because  different  boilers  are 
designed  to  bum  diHerent  grades.  To 
address  the  problem,  the  responsible 
burner  must  simply  now  that  the  used 
oil  (or  virgin/used  oil  blend)  he  is 
purchasing  meets  the  grade  his  boiler  is 
designed  to  bum.  This  could  be 
accomplished,  perhaps,  by  requiring  that 
the  invoice  or  bill  of  sale  indicate  the 
grade  of  fuel,  and  if  necessary,  a 
statement  that  the  oil  meets  the  ASTM 
specifications  for  that  grade.  On  the 
other  hand,  the  burner  who  is  trying  to 
save  on  his  fuel  costs  may  try  to  bum 
lower  grade  (or  ungraded]  used  oil 
provided  that  his  increased  maintenance 
costs  do  not  off-set  his  fuel  savings.  He 
is  not  concerned  about  emissions  of 
incompletely  bumed  compounds.  If  this 
were  the  problem,  a  solution  would  be 
to  require  that  the  marketer  determine 
the  g^ade  of  his  oil  by  ASTM 
specification  and  sell  the  used  oil  only 
to  a  burner  with  a  boiler  designed  to 
bum  that  grade  of  oil.  Similar 
requirements  could  be  placed  on  burners 
(i.e.,  they  could  bum  only  that  fuel  oil 
grade  the  boiler  is  designed  to  bum).  We 
believe  that  it  is  clear  that  the 
implementation  and  enforcement  of 
provisions  such  as  these  would  be  a 
massive  undertaking  and  would  intmde 
substantially  on  the  marketing  and  use 
of  what  is  essentially  a  commercial 
product — used  oil  meeting  the 
specification  established  in  today's  rule. 
Before  seriously  considering  any  such 
remedies,  we  would  need  to  much  better 
defme  the  "problem". 

(4)  Other  Compounds.  A  few 
commenters  suggested  that  the  following 
compounds  also  be  included  in  the 
specification:  nickel,  beryllium,  mercury, 
sulfur,  nitrogen,  and  phosphorous.  None 
of  these  compounds  are  included  for  the 
reasons  discussed  below. 

Nickel  is  not  included  in  the 
specification  because  the  90th  percentile 
nickel  level  in  used  oil  is  lower  than  the 
level  found  in  virgin  residual  fuel  oil  (40 
ppm).'"  Although  limited,  data  on 


beryllium  in  virgin  fuel  oils  indicate  that 
beryllium  levels  average  much  less  than 
1  ppm.  while  analyses  of  263  used  oil 
samples  indicate  that  the  90th  percentile 
beryllium  level  in  used  oil  is  less  than 
0.3  ppm.  (Ibid.)  Similarly.  limited  data  on 
mercury  indicate  that  levels  can  range 
from  0.005  to  0.4  ppm  in  virgin  fuel  oils 
and  are  less  tfian  0.1  ppm  in  used  oils. 
(Ibid.)  Clearly,  beryllium  and  mercury 
are  not  found  in  used  oils  at  levels  of 
concern,  and  nickel  emissions  (and  any 
health  risk  posed)  or  lower  from  burning 
used  oil  than  virgin  fuel  oil. 

Levels  of  sulfur  and  nitrogen  are 
somewhat  higher  in  virgin  ftiel  oil  than 
in  used  oil.^^  Thus,  sulfur  and  nitrogen 
oxide  emissions  from  burning  used  oils 
would  not  be  higher.  Although  we  do  not 
have  data  on  phosphorous  levels  in  used 
oils  and  virgin  fuel  oils,  phosphorous  is 
neither  a  designated  hazardous  waste 
constituent  on  Appendix  Vm  of  Part  261 
nor  does  it  inter^re  with  boiler 
efficiency  at  the  levels  found  in  used  oil. 

3.  Specificaton  Levels.  A  number  of 
commenters  provided  suggestions  on 
specification  levels  for  the  metals  for 
which  EPA  proposed  a  specification 
level  and  for  flash  point.  The  basis  for 
the  specification  levels  for  these 
parameters  is  discussed  below. 

a.  Lead.  EPA  proposed  to  select  a 
specification  level  for  lead  from  the 
range  of  10-100  ppm,  and  specifically 
requested  comments  on  an  appropriate 
level.  As  discussed  in  the  preamble  to 
the  proposal  (see  50  FR  1697-1699 
(January  11. 1985)),  levels  higher  than 
100  ppm  could  result  in  ambient  lead 
levels  exceeding  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for  lead 
in  densely  populated  areas  where 
boilers  are  clustered  together  and 
receptors  may  be  close  to  the  sources. 
Although  100  ppm  appears  to  be 
protective  with  respect  to  the  NAAQS, 
that  level  may  not  be  protective  because 
health  effects  data  available  since  the 
lead  NAAQS  was  established  indicate 
that  lead  causes  serious,  but  apparently 
noncancerous,  health  effects  at  any  level 
of  exposure  (i.e..  lead  appears  to  be  a 
"nonthreshold"  pollutant).  EPA  is 
considering  these  new  health  effects 
data  in  its  current  efforts  to  determine 
whether  the  existing  lead  NAAQS  is 
adequately  protective.  In  addition. 


'•  Sources:  Franklin  Astocialei  Ltd..  Composition 
ofUiedOil.  Appendix  A:  TRW  Environmental 
Engineering  Divii ion.  EmiMions  Assessment  of 
Conventional  Stationary  Combustion  Systems: 
Volume  III.  External  Combustion  Sources  for 
Electricity  Generation.  November  19ea  p.  134;  US 


EPA,  Listing  Waste  Oil  A*  HazardouB  Waste— 
Report  to  Congres*.  {anuary  1961  (SW-SOQ):  Yen, 
T.F.,  The  Role  of  Trace  Metals  in  Petroleum.  Ann 
Arbor  Science  Publishers,  Ann  Arbor.  Michigan. 
1975,  P.  107;  Valkovic.  Vlado.  Trace  Elements  in 
Petroleum,  Petroleum  Publishing  Company,  1960,  p. 
91:  and  American  Petroleum  Institute,  Task  Force 
on  Utilixation  of  Waste  Lubricating  Oils.  October 
1975,  pp.  21-33. 

"  PEDCO  Environmental  Inc..  A  Risk 
Assessment  of  Waste  Oil  Bunting,  p.  3-18. 


because  of  the  new  health  effects  data, 
EPA  believes  that  it  is  resonable  to 
reduce  preventable  sources  of  lead 
exposure.  This  policy  led  to  the 
Agency's  phasedown  of  lead  in 
gasoline — by  January  1, 1986,  lead  levels 
in  "leaded"  gasoline  must  be  reduced  to 
less  than  10%  of  the  levels  previously 
allowed.  For  these  reasons,  we  believe 
that  a  lead  specification  level  should  be 
considered  that  is  lower  than  that  which 
ensures  the  current  NAAQS  would  not 
be  exceeded.  Thus,  we  proposed  a  level 
of  10  ppm  at  the  low  end  of  the  range, 
which  is  the  95th  percentile  lead  level  in 
virgin  fuel  oil.  A  lower  level  was  not 
proposed  because  used  oil  could  be 
displaced  with  virgin  oil  with  higher 
lead  levels  with  no  environmental 
benefit 

We  also  discussed  in  the  proposal  our 
concern  that  a  specification  level  lower 
than  100  ppm  could  result  in  used  oil 
currently  burned  as  fuel  being  diverted 
to  incineration,  or  perhaps  being 
dumped,  because  ^e  cost  of  blending 
used  oil  to  meet  a  stringent  specification 
could  be  prohibitive  and  because  of  the 
difficulty  of  finding  new  industrial  (and 
utility)  markets  for  oil  that  exceeds  the 
specification.  If  lowering  the  lead 
specification  level  below  100  ppm 
diverted  used  oil  currently  bumed  as  a 
fuel  to  incineration,  the  environmental 
benefits  of  that  policy  are  questionable. 
It  is  not  clear  that  metals  emissions  from 
incineration  would  be  adequately 
controlled  given  that  many  hazardous 
waste  incinerators  use  wet  scrubbers 
that  may  not  control  lead  emission 
efficiently.'* 

We  therefore  Indicated  that  in 
considering  a  specification  level  lower 
than  100  ppm.  the  benefits  fi^m  reduced 
lead  emissions  from  used  oil  bumed  as 
fuel  must  be  balanced  against  the 
probability  of  (and  adverse  effects  ftx)m) 
dumping  and  the  diversion  of  used  oil 
from  use  as  a  fuel  to  incineration. 

We  also  specifically  solicited 
comments  on  three  other  points  (in 
addition  to  an  appropriate  specification 
level):  (1)  Whether  factors  other  than 
those  we  considered  need  to  be 
considered  in  determining  the  lead  level 
that  would  ensure  that  the  lead  NAAQS 
is  not  exceeded;  (2)  whether  a  two- 
tiered  specification,  with  a  lower  limif 
for  more  populous  areas  and  a  higher 
level  for  less  urban  locations,  would  be 


''*  The  Agency  intends  to  control  metals 
emissions  from  boilers  and  industrial  furnaces 
burning  off-specification  used  oil  and  hazardous 
waste  under  the  permit  standards  to  be  proposed  In 
1906.  Once  that  rulemaking  is  hiitialed.  the  Agency 
intends  to  consider  whether  metals  emissions  from 
hazardous  waste  indnerators  are  ade<)uately 
controlled. 


appropriate:  and  (3)  whether 
specification  levels  for  arsenic 
cadmium,  and  chormium  would  be 
necessary  if  a  low  level  is  promulgated 
because  used  oil  that  fails  the 
specification  levels  for  these  other 
metals  would  also  be  expected  to 
exceed  a  low  lead  specification  level. 
A  large  number  of  comments  were 
received  concerning  the  lead 
specification.  They  are  discussed  below. 

(1)  Selecting  a  Level  f mm  the 
Proposed  Range.  Most  commenters 
argued  that  EPA's  proposed  range  of  10 
to  100  ppm  is  too  stringent.  Commenters 
stated  that  it  would  be  difficult  for  used 
oil  to  pass  a  lead  specification  of  less 
than  100  ppm,  which,  they  asserted, 
would  not  only  severely  restrict  used  oil 
burning,  but  lead  to  illegal  dumping.  It 
was  also  suggested  (by  a  State 
commenter  with  substantial  experience 
in  regulating  used  oil  burning)  that  a 
lead  specification  of  100  ppm  would  be 
unlikely  to  cause  an  exceedance  of  the 
lead  NAAQS. 

Some  commenters  concurred  with 
EPA's  selected  range,  favoring  the  high 
end  of  the  range.  A  specification  of  100 
ppm  should  be  acceptable  in  all  but  the 
most  densely  populated  areas,  according 
to  these  commenters. 

Selection  of  a  relatively  low  level 
from  the  range,  such  as  10  or  20  ppm, 
was  recommended  by  a  few 
commenters.  Some  opposed  allowing 
any  lead  at  all  in  used  oil,  except  in  de 
minimis  quantities. 

(2)  Phase-in  a  Lower  Specification 
Level  as  Gasoline  Lead  Levels  are 
Lowered.  The  majority  of  commenters 
recommended  that  EPA  set  an  initial 
specification  for  lead  at  a  relatively  high 
level,  and  thin  phase  in  lower  levels  in 
incremental  steps,  tied  to  the  EPA 
mandated  lowering  of  lead 
concentration  in  gasoline  which  was 
promulgated  on  March  7, 1965  (see  50  FR 
9386  and  9400).  Commenters  argued  that 
it  would  be  illogical  and  unfair  for  EPA 
to  require  lead  to  pass  low 
specifications  in  used  oil,  since  most  of 
the  lead  in  used  oil  originates  from  the 
lead  in  gasoline.  Suggested  initial  levels 
ranged  fiom  the  lead  in  gasoline. 
Suggested  initial  levels  ranged  from  500- 
1,000  ppm.  Commenters  also  suggested 
that  EPA  build  a  time-lag  into  such  a 
phaaedown  program,  in  which  a  certain 
minimum  time  after  the  effective  date  of 
the  March  7, 1985  standards  would  be 
allowed  to  elapse  before  EPA  would 
efiect  a  lower  level  for  used  oil.  Such  a 
time-lag  would  accommodate  the  delay 
between  the  actual  use  of  the  lowered 
lead  in  gasoline  being  sold  and  burned 
in  automobiles,  and  changing  of  the  oil. 

(3)  Risk-Based  Specification  Level. 
Several  commenters  urged  EPA  to  base 


its  specification  for  lead  primarily,  if  not 
solely,  on  health  effects  data  and  risk 
from  lead  exposure,  rather  than  on  the 
current  lead  NAAQS  or  the  95th 
percentile  concentration  in  virgin  fuel 
oil.  These  commenters  argued  that 
regardless  of  typical  contamination 
levels  of  lead  in  virgin  fuel  oil,  EPA  is 
not  justified  in  allowing  the  burning  of 
used  oil  with  lead  levels  that  may  cause 
serious  health  efiects.  Raised  blood  lead 
levels  in  young  children  and  the  danger 
of  lead  poisoning  to  pregnant  women 
were  cited.  Commenters  emphasized 
that  lead  is  bioaccumulative,  meaning 
that  repeated  intake  over  time  results  in 
additive  levels  in  the  body. 

(4)  Two-Tiered  Approach.  Only  a  few 
commenters  addressed  the  suggested 
two-tiered  approach  to  regulating  lead. 
Commenters  stated  that  it  would  only 
cause  cleaner,  nonurban  areas  to 
become  more  polluted. 

(5)  The  Need  to  Regulate  Arsenic 
Cadmium,  and  Chromium  if  a  Low  Lead 
Specification  Level  is  Selected.  Most 
conmienters  recommended  that  arsenic, 
cadmium,  and  chromium  be  regulated, 
even  if  a  low  lead  level  is  promulgated. 
In  general,  commenters  argued  that  it 
has  not  been  shown  that  the  level  of 
these  metals  varies  proportionately  with 
lead.  Used  oil  could  conceivably  have  a 
low  concentration  of  lead,  but  higher 
levels  of  one  or  more  of  these  three 
metals.  Restrictions  for  arsenic 
cadmium,  and  chromium  were  suggested 
as  a  safeguard. 

(6)  Response  to  Comments.  After 
evaluation  of  these  comments,  we  have 
decided  to  promulgate  a  lead 
specification  of  100  ppm,  but  to  delay 
the  effective  date  by  six  months.  (The 
other  specification  parameters  are 
effective  10  days  after  the  date  of 
publication.)  As  discussed  at  proposal, 
we  believe  tfiat  this  level  will  ensure 
that  nonindustrial  boilers  do  not  cause 
ambient  levels  to  exceed  the  current 
NAAQS  except  in  unique  and  truly 
extreme  scenarios.  See  50  FR  at  1698 
(January  11, 1985).  Moreover,  we  are 
concerned  that  promulgation  of  a  level 
lower  than  100  ppm  at  this  time  could 
cause  major  disruptions  to  the  used  oil 
recycling  industry  resulting  in  diversion 
of  oil  or  dumping  with  uncertain  and 
potentially  adverse  environmental 
trade-offs.  (Similar  concerns  were  raised 
by  the  House  Energy  and  Commerce 
Committee  in  their  report  on  the  RCRA 
amendments.  See  H.R.  Rep.  No.  98-198 
at  66.) 

The  100  ppm  lead  specification  level 
promulgated  today  is  intended  as  an 
interim  measure.  The  Agency  believes 
that  this  lead  level  may  not  be  as 
protective  as  reasonably  possible  given 
the  new  health  effects  data  mentioned 


above.  On  the  other  hand,  until  we 
know  more  about  the  impacts  of  the 
other  two  rules  affecting  management  of 
used  oils  (the  soon-to-be  proposed 
recycled  oil  management  standards  and 
the  permit  standards  for  boilers  and 
industrial  furnaces  that  will  be  proposed 
in  1986)  on  the  used  oil  industry  and, 
ultimately,  on  used  oil  fiows,  we  are 
concerned  that  a  lower  level  may  cause 
impacts  that  could  result  in  dumping  or 
incineration  of  used  oil  with  uncertain 
environmental  trade-offs.  Therefore,  the 
Agency  will  evaluate  the  risks  and  costs 
of  a  lower  lead  level  in  conjunction  with 
the  third  rule  of  the  series — permit 
standards  for  boilers  and  industrial 
furnaces — scheduled  to  be  proposed  in 
1986.  Thus,  the  Agency's  final  position 
on  the  lead  specification  will  be 
included  in  the  permit  standards 
rulemaking.'* 

In  response  to  commenters'  concerns 
that  a  lead  specification  level  as  low  as 
100  ppm  could  cause  major  disruptions 
of  thttindustry  and  could  result  in 
dumping,  the  effective  date  of  the  lead 
specification  is  delayed  six  months.  By 
that  time,  the  Agency's  gasoline  lead 
phase-down  standards  will  result  in 
lowered  lead  levels  in  used  crankcase 
oil  so  that  a  major  disruption  of  the 
industry  will  be  avoided,  as  discussed 
below. 

On  March  7, 1985.  EPA  promulgated 
standards  restricting  lead  levels  in 
gasoline  (see  50  FR  9386  and  9400).  The 
standards  require  that  lead  be  reduced 
from  the  previous  limit  of  1.1  grams/ 
gallon  to  0.5  g/gal  by  July  1985.  and  to 
0.1  g/gal  by  January  1986.  This  reduction 
of  lead  in  gasoline  should  result  in  a 


'*We  note  that  the  Regulatory  Impact  Analysis 
(RIA)  developed  to  support  the  recycled  oil 
management  standards  soon  to  be  proposed 
includes  a  preliminary  analysis  of  the  cost  and 
benefits  of  lower  lead  levels.  The  analysis  was        ^ 
initiated  before  the  Agency  decided  to  select  100 
ppm  as  an  interim  lead  specification  and  to  make  its 
final  decision  on  the  lead  specification  in  the  permit 
standards  rulemaking.  In  addition,  that  RIA 
attempts  to  predict  used  oil  flows,  and  thus 
regulatory  impacts  of  the  proposed  rule,  assuming 
all  three  rulemakings  are  in  place.  Thus,  the  RIA 
makas  the  best  assumptions  possible  at  the  time  on 
the  cost  of  compliance  with  antici[>ated  controls  for 
boilers  and  industrial  furnaces  burning  off- 
specification  used  oil  fuel.  Nonetheless,  that 
preliminary  analysis  appears  to  indicate  that  lead 
specification  levels  lower  that  100  ppm  would  be 
cost-effective.  The  Agency  intends  to  review  that 
analysis,  up-date  assumptions  on  permit  standards 
and  "flow"  changes  as  necessary,  and  to  include  a 
comprehensive  analysis  of  the  cost  and  benefits  of 
lower  lead  specification  levels  in  the  RLA  for  the 
permit  standards  rulemaking.  In  the  interim,  the  RIA 
for  the  recycled  oil  management  standards  will  be 
in  the  public  docket  for  that  rulemaking  once  it  is 
proposed.  Comments  received  on  that  portion  of  the 
RIA  dealing  vtrith  cost  and  benefits  of  lower  lead 
specification  levels  will  be  considered  in  developing 
the  Agency's  position  on  this  issue  in  the  permit 
standards  rulemaking. 
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concomitant  reduction  in  lead  levels  in 
used  oil.  We  have  analyzed  the  potential 
impacts  of  imposing  the  100  ppm 
specification  either  immediately  along 
with  the  other  speciHcation  parameters 
or  in  the  Spring  of  1986.  roughly  six 
months  after  promulgation.'^ Using  a 
data  base  of  143  used  oils  sampled  in 
1963.  we  extrapolated  resulting  lead 
concentrations  to  the  1985-86  and  1986- 
87  heating  seasons.  Based  on  the  July 
1985  reduction  of  lead  in  leaded  gasoline 
to  0.5  g/gal,  we  assumed  an  average 
lead  concentration  (for  leaded  and 
unleaded  gasoline)  of  0.2  g/gal  for 
gasoline  affecting  used  oil  to  be  burned 
in  the  1985-86  heating  season.  Similarly, 
based  on  the  January  1988  reduction  of 
lead  in  leaded  gasoline  to  0.1  g/gal,  we 
assumed  an  average  lead  concentration 
(for  leaded  and  unleaded  gasoline)  of 
0.05  g/gal  for  gasoline  affecting  used  oil 
that  would  be  burned  in  the  1988-87 
heating  season.  The  average  lead  levels 
in  gasoline  were  estimated  assuming  a 
ratio  of  40%  leaded  to  60%  unleaded 
gasoline  consumption  for  the  1985-86 
heating  season,  and  a  ratio  of  37.5% 
leaded  to  62.5%  unleaded  gasoline 
consumption  for  the  1986-87  heating 
season.  (We  also  assumed  that  lead 
levels  in  all  used  oils  would  decrease 
because  of  the  gasoline  lead 
phasedown.) 

This  analysis  demonstrates  that  delay 
of  the  implementation  of  the 
specification  will  provide  time  for  the 
lead  phasedown  in  gasoline  and, 
consequently,  in  used  oil.  Significantly 
more  used  oil  can  pass  the  lead 
specification  in  May  1986  than  today. 
The  table  below  illustrates  the  drop  in 
lead  levels  in  used  oil  as  the  lead  is 
reduced  in  gasoline. 

Table  4.— Projected  Changes  in  1.£ad  Con- 
centration IN  Used  On.  as  Lead  is  Re- 
duced IN  Gasoline  (ppm) 
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cm  to  Paaa  tne  Speahcaaon.  June  4.  1965. 

As  shown,  only  about  40%  of  the  used 
oil  can  pass  the  lead  specification  of  100 
ppm  now.  Delay  for  six  months 
increases  the  total  quantity  passing  the 
lead  specification  to  about  80%. 


Delaying  the  effective  date  of  the  lead 
specification  has  a  corresponding  effect 
on  the  amount  of  used  oil  that  can  pass 
the  specification  levels  for  all  of  the 
metals  (i.e.,  lead,  arsenic,  cadmium,  and 
chromium).  As  shown  in  the  table 
below,  we  estimate  that  the  amount  of 
unblended  used  oil  that  can  meet  the 
metals  specification  levels  more  than 
doubles  if  the  effective  date  of  the  lead 
specification  is  delayed  six  months  to . 
May  1986  (i.e.,  20%  vs.  46%). 

Table  5.— Effects  of  Delaying  the  Effec- 
tive Date  of  the  Lead  Speofication  on 
the  Percent  of  Samples  That  Pass  the 
Specifications  for  all  Metals 
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Soure*:  FranMin  Associates.  Ltd..  Elfecls  ol  a  Delay  in  the 
Implanient^on  at  a  Lead  SpeatKaton  on  the  AtKmy  ol  Used 
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Although  the  effect  of  delaying  the 
lead  specification  is  much  less 
significant  when  used  oil  is  blended 
with  virgin  oil  (e.g.,  59%  of  used  oil 
blended  75%/25%  with  virgin  oil  (75% 
virgin  oil)  could  meet  the  metals 
specification  in  November  1985  while 
69%  could  pass  in  May  1986),  the  Agency 
is  uncertain  whether  substantial 
quantities  of  used  oil  will  be  blended 
with  high  percentages  of  virgin  oil  in  the 
future.  We  believe  that  "virgin  oil" 
distributors  historically  have  done  much 
of  the  blending  at  the  higher  ratios  (e.g., 
90%  virgin  and  10%  used  oil)  in  order  to 
sell  the  mixture  to  the  nonindusthal 
market  as  virgin  oil.  It  is  not  clear, 
however,  whether  these  distributors  will 
continue  to  handle  used  oil  given  that 
they  would  have  to  comply  with  the 
notification  (and  other)  requirement(s) 
of  today's  rules,  which  would  make  their 
used  oil  management  activities  public 
knowledge.  Although  blending  used  oil 
with  high  percentages  of  virgin  oil  to 
meet  today's  specification  may  be 
economical  in  the  future  in  some  cases, 
especially  by  persons  currently 
considered  primarily  used  oil 
processors,  we  are  concerned  that  it 
may  take  some  time  for  these  heretofore 
(primarily)  processors  to  increase  their 
blending  capacity  and  to  find  markets 
for  used  oil  blended  with  high 
percentages  of  virgin  oil.  (Such 
"processors'*  would  essentially  become 
fuel  oil  distributors  as  well.)  Thus, 
substantial  quantities  of  used  oil  may 
not  be  blended  with  high  percentages  of 
virgin  oil  in  the  near  term  (if  ever). 
Consequently,  delaying  the  effective 
date  of  the  lead  specification  is 
expected  to  substantially  increase  the 


quantity  of  used  oil  that  can  meet  the 
metals  specification  levels. 

In  summary,  we  believe  that  a  six- 
month  delay  in  implementing  the  lead 
specification  is  more  responsible  than 
making  it  effective  immediately,  and 
may,  in  fact,  result  in  greater 
environmental  benefit  than  immediate 
implementation. 

With  regard  to  other  lead 
specification  issues,  we  have  decided 
against  development  of  a  two-tiered 
lead  specification  level  for  urban  versus 
rural  areas  in  this  rulemaking. 
Commenters  did  not  support  the 
approach,  it  would  be  difficult  to 
develop,  support,  and  implement,  and  it 
would  encourage  burning  of  dirty  fuels 
in  areas  with  clean  air. 

Specification  levels  for  arsenic 
cadmium,  and  chromium  are  also 
retained.  As  stated  in  the  proposal,  we 
are  concerned  that  once  lead  levels  in 
used  oil  begin  to  drop,  oil  will 
increasingly  fail  the  specification 
because  of  one  of  these  other  metals. 
Without  the  lead  specification,  burning 
of  these  oils  would  not  be  controlled. 

b.  Arsenic,  Cadmium,  and  Chromium. 
In  the  preamble  to  the  proposal,  EPA 
stated  that  widespread,  unrestricted 
burning  of  used  oil  in  boilers  can  result 
in  a  substantial  increase  in  ambient 
levels  of  the  metals  arsenic,  cadmium, 
and  chromium  since  30-75%  of  the 
metals  in  the  fuel  can  be  emitted. 
Because  these  metals  are  carcinogenic, 
and  thus,  have  no  known  threshold  or 
safe  level  of  exposure,  these  increased 
ambient  concentrations  would  cause  an 
increased  risk  of  cancer  to  exposed 
individuals.  Specification  levels  were 
based  on  levels  of  these  metals  found  in 
dirty  virgin  fuel  oil  (i.e.,  95th  percentile 
metals  levels)  because  we  argued  that: 
(1)  Higher  levels  could  result  in 
substantial  risk  (i.e.,  \0~*)  given  that 
large  numbers  of  persons  in  urban  areas 
are  exposed  to  emissions  from 
nonindustrial  boilers;  and  (2)  lower 
levels  could  result  in  dirty  virgin  fuel  oil 
displacing  used  oil  without 
environmental  benefit.  (See  50  FR  at 
1697  (January  11, 1986).) 

Several  comments  specifically 
questioned  EPA's  rationale  for  setting 
specification  levels  based  on  the  95th 
percentile  level  of  tliose  contaminants  in 
virgin  fuel  oil.  A  few  commenters  stated 
that  because  these  metals  can  cause 
serious  health  problems,  specification 
levels  should  be  based  directly  on  risk 
to  health  rather  than  on  concentration  in 
virgin  oil.  Other  commenters  (including 
a  major  environmental  group),  however, 
supported  our  decision  to  use  the  95th 
percentile  of  virgin  fuel  oil  as  a 
reference  point.  A  few  respondents 


Federal  Register  /  Vol.  50.  No.  230  /  Friday.  November  29,  1985  /  Rules  and  Regulatjons       49187 


argued  diat  the  specification  levels 
selected  on  the  basis  of  the  95th 
percentile  in  virgin  oil  wen  too 
stringent,  and  that  EPA  was  being 
overiy  conservative  in  assuming  that 
there  are  no  safe  levels  of  exposure  for 
these  metals.  Woiicplace  threshold  limit 
valiies  (TLVs)  and  safe  drinking  water 
standards  were  cited  as  more 
reasonable  for  use  as  specification 
levels. 

These  arguments  are  unpersuasive. 
For  the  reasons  discussed  in  the 
preamble  to  the  proposed  rule  and 
summarized  above,  we  continue  to 
believe  that  limiting  levels  of  these 
metals  to  QSth  percentile  levels  in  virgin 
fuel  oil  is  appropriate. 

Several  commenters  also  disagreed 
with  the  assumptions  used  to  assess  risk 
from  chromium  (i.e.,  that  all  chromium  is 
emitted  in  its  carcinogenic,  hexavalent 
state  and,  thus,  can  cause  increased 
cancer  risk  to  exposed  individuals). 
These  commenters  protested  EPA's 
assumption  that  chromium  is  emitted  in 
the  hexavalent  form  following 
combustion.  Conmients  ranged  from 
assertions  that  EPA  had  no  data  or 
informtion  to  make  such  an  assumption 
to  theoretical  argimients  that  when 
combusted,  trivalent  chromium  would 
not  be  converted  to  hexavalent 
chromium.  In  genered,  these  commenters 
suggested  that  EPA  defer  specifying  a 
level  for  chromium  until  the  Agency 
conducts  studies  to  definitively 
determine  what  happens  to  chromium 
when  burned  in  boilers. 

We  agree  that  only  the  hexavalent 
form  of  chromium  has  been  proven  to  be 
carcinogenic,  although  it  is  a  very  potent 
carcinogen.  The  data  are  inadequate  to 
classify  the  trivalent  chromium 
compounds  as  to  their  carcinogenicity.*" 
However,  we  believe  that  assuming  all 
chromium  compounds  emitted  from 
burning  used  oil  in  boilers  are 
hexavalent  chromium  is  a  conservative, 
but  reasonable  assumption.  Ibid. 
Although  it  is  likely  that  a  mixture  of  the 
two  forms  is  emitted,  information  is  not 
adequate  to  specify  the  form  or  the 
relative  quantities  of  each.  Ibid.  EPA  has 
initiated  an  extensive  study  to  better 
understand  the  amount  of  hexavalent 
chromium  and  total  chromium  being 
emitted  from  major  sources  including 
coal  and  oil  fired  boilers  and  municiple 
incinerators.  In  addition,  EPA  has 
formally  called  for  information  on  issues 
pertinent  to  the  risk  posed  by  airborne 
chromium  emissions  including:  (1)  Are 
there  adverse  health  effects  associated 


with  exposure  to  trivalent  chromium?; 
(2)  does  trivalent  chromium  transform  in 
the  atmosphere  or  in  the  environment  to 
hexavalent  chromimn  and  vice  versa?; 
and  (3)  what  is  the  relative  quantity  of 
hexavalent  and  trivalent  chromium 
emitted  from  chromium  sources?  Ibid. 

The  Agency,  however,  cannot 
postpone  regulatory  action,  given 
especially  that  used  oil  contains 
significandy  higher  chromium  levels 
than  virgin  fuel  oil.  Until  more 
informaticHi  is  available  on  these  issues, 
the  Agency  will  therefore  continue  to 
assume  that  chromium  emissions  are  in 
the  hexavalent  form." 

a  Flash  Point  Used  crankcase  oils 
can  be  coptaminated  with  highly 
ignitable  ccHistituents  (rf  gasoline  such 
as  benzene,  toluene,  and  xylene  bom 
engine  blow-by.  Used  oils  can  also  be 
mixed  after  use  with  gasoline  or  other 
highly  ignitable  nonhalogenated 
solvents  such  as  xylene.  Even  low  levels 
of  contamination  with  these  low  flash 
point  compounds  can  reduce  the  flash 
point  of  used  oils,  normally  greater  than 
200°F,  to  levels  lower  dian  lOO'F.  Nearly 
7%  of  650  used  oil  samples  had  a  flash 
point  below  100°F.*« 

EPA  proposed  a  specification  of  100°F 
because  it  is  the  American  Society  for 
Testing  and  Materials'  (ASTM) 
minimum  flash  point  specification  level 
for  virgin  fuel  oils.  EPA  reasoned  that 
burners  are  not  accustomed  to  handling 
such  fuels  and  so  used  oils  with  a  lower 
flash  point  may  present  significant 
hazards  during  handling  and  storage. 
Thus,  such  low  flash  point  oils  need  to 
be  controlled.  EPA  specifically 
requested  comment  on  whether  such 
low  flash  point  used  oils  should  be 
regulated  as  off-specification  used  oil 
fuel  as  proposed,  or  as  hazardous  waste 
ftiel. 

One  commenter  argued  that  low  flash 
point  used  oil  should  be  subject  to 
regulation  as  hazardous  waste  fuel  to 
provide  adequate  controls  during 
storage  and  transportation.  While  share 
the  conunenter's  concerns,  we  have 
decided  that  low  flash  point  oil  should 
be  regulated  as  off-specification  used 
oil,  not  hazardous  waste  fuel  This  final 
rule  is  therefore  the  first  step  in  the 
Agency's  efforts  to  regulate  the  blending 
and  burning  of  hazardous  waste  and 
used  oils  fuels.  Storage  and 
transportation  controls  for  used  oil, 
including  off-specification  used  ofl 
burned  for  energy  recovery,  are  sotHi  to 
be  proposed  and  controls  Ci-e.,  permit 


■*  Set  EPA'i  public  notice  of  "Intent  to  Liat 
ChramDin  or  Hexavalent  Chromium  as  a 
Haiartioua  Air  Polhitaot  (SO  FR  24S17-1S  ()iine  la 

19851). 


■  ■  See  alto:  U.&  EPA,  Tbe  Air  Toxics  Probieoi  in 
the  United  States:  An  Analysis  of  Cancer  Riaka  For 
Se/ected  Pollutants,  May  1965. 

••  PrankKn  Associates  Ltd.,  Composition  of  Used 
OH,  Appendix  A. 


standards)  on  the  actual  burning  of 
hazardous  waste  and  off-specification 
used  oil  fuels  are  scheduled  to  be 
proposed  in  1986.  Thus,  we  believe  it 
may  be  confusing  to  the  regulated 
community  and  may  preempt  regulatory 
options  in  these  future  rulemakings  to 
subject  in  piecemeal  fashion  used  oil 
off-specification  only  for  flash  point  to 
regulation  as  hazardous  waste  fuel.  As  a 
matter  of  fact,  the  recycled  oil 
management  standards  propose  that 
used  oil,  including  off-specification  used 
oil  fuel,  be  subject  to  the  same 
substantive  storage  and  transportation 
controls  for  hazardous  waste  in  many 
situations. 

As  a  final  note  c»i  this  point  low  flash 
point  used  oil  cannot  be  presumed  to  be 
hazardous  waste  under  the  mixture  rule 
(i.e..  because  the  oil  is  mixed  with 
ignitable  hazardous  waste).  As 
explained  in  section  IV.B.3  above,  the 
low  flash  point  may  be  attributable  to 
low  flash  point  constituents  of  gasoline 
(e.g..  benzene,  toluene,  or  xylene)  added 
to  crankcase  oil  during  use. 

Several  commenters  argued  that  a 
specification  level  of  100  °F  is 
inconsistent  with  the  definition  of 
ignitable  hazardous  waste  that  uses  a 
flash  point  of  140  °F  or  below  to  define 
ignitability.  See  40  CFR  261.21.  We 
explained  at  proposal  the  basis  for  the 
difference.  See  50  FR  1699,  n.  58.  The  140 
°F  flash  point  limit  defining  an  ignitable 
waste  was  based  primarily  on  the 
hazard  posed  during  land  disposal 
Given  that  virgin  fuel  oils  can  have  a 
flash  point  as  low  as  100  °F,  we  believe 
that  used  oils  with  flash  points  of  100  °F 
to  140  °F  pose  no  greater  hazard  than 
virgin  fuels  (provided  they  meet  the 
other  specification  hmits). 

D.  Comments  on  Allowing  Blending  to 
Meet  the  Specification 

The  Agency  received  a  large  number 
of  comments  for  and  against  allowing 
blending  of  used  oil  to  meet  the  used  oil 
fuel  8p>ecification.  Operators  of  used  oU 
rerefineries  and  some  State 
environmental  officials  argued  against 
allowing  blending  primarily  because:  (1) 
Blending  does  not  reduce  the  total 
quantity  of  metals  emitted  from  used  oil 
boming  in  an  urban  area — blending 
limits  the  emissions  from  individual 
sources  but  allows  (in  theory)  a  larger 
number  of  sources  to  burn  blended  oil  so 
that  the  same  quantity  of  used  ofl  is 
burned  annually  in  a  given  area  (and  the 
same  quantity  of  metals  are  emitted); 
and  (2)  allowing  blending  creates  an 
economic  disincentive  to  renu)ve  metals 
from  used  oA  by  rerefining  to  produce 
lube  oil  (and  a  low-metal  content  fuel 
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by-product)'*  because  blending  for 
marketing  as  fuel  is  often  more 
profitable  than  substantial  processing. 

On  the  other  hand,  processors  and 
blenders  argued  that  blending  should  be 
allowed  because  it  results  in  a  used  oil 
fuel  product  that,  in  general,  poses  no 
greater  health  risk  than  virgin  fuel  oils. 
They  argued  further  that  grossly 
contaminated  used  oil  cannot  be 
economically  blended  to  meet  the 
speciRcation  and  will  go  to  rerefiners  for 
production  of  lube  oil  or  to  industrial 
boilers  and  industrial  furnaces  for  use 
as  a  fuel.*' 

Processors  and  blenders  also  argued 
that  without  blending,  alternate  markets 
may  not  be  available  to  handle  the  used 
oil  diverted  from  burning  potentially 
leading  to  adverse  environmental  effects 
(see  section  IV.C.3  above).  Industrial 
boilers  and  industrial  furnaces  may  not 
be  able  or  willing  to  bum  off- 
specification  used  oil  given  the  Agency's 
plans  to  regulate  such  burning 
(beginning  with  the  notification  and 
other  administrative  controls  provided 
by  today's  rule).  Further,  rerefiners 
cannot  be  presumed  to  be  an  unlimited 
outlet  for  used  oil.  Although  many 
rerefineries  are  operating  below 
capacity  today,  and  could  perhaps 
double  their  capacity  within  a  few  years 
to  handle  the  increased  supply  if 
blending  were  prohibited,  profitability  of 
rerefining  depends  on  more  than  an 
available  supply  of  used  oil.  Marketing 
factors  such  as  demand  for  recycled 
lube  products  and  price  fluctuations  in 
virgin  lube  products  (resulting  from 
fluctuations  in  crude  oil  prices  or  other 
factors)  are  also  critical.  These 
marketing  factors  may  have  played  as 
large  a  role  historically  in  limiting  the 
viability  of  used  oil  rerefining  as  has  the 
problem  of  inadequate  supply  of  used  oil 
feedstock  due  to  competition  from  the 
largely  unregulated  used  oil  fuel  market. 
Thus,  processors  and  blenders  believe 
that  without  blending,  neither  the 
industrial  fuel  market  nor  the  rerefining 
market  would  be  able  to  handle  the  used 
oil  that  would  exceed  the  specification. 

The  Agency  agrees  with  points  made 
by  both  sides.  The  rule  does  potentially 
encourage  blending,  blending  creates  a 
disincentive  to  remove  metals  by 
rerefining,  and  blending  per  se  does  not 


**  Once  used  oil  is  processed  lo  remove  metals,  it 
is  considered  more  profitable  to  further  process  the 
oil  to  produce  lube  oil  rather  than  to  market  it  as 
fuel  oil. 

*'  Potential  hazards  posed  by  burning  of  off- 
specification  used  oil  in  these  devices  should  be 
temporary.  The  Agency  intends  lo  propose  per;nit 
standards  for  burning  off-specification  used  oil  fuel 
(and  hazardous  waste  fuel)  that  will  require  that  the 
owners  and  operators  of  all  boilers  and  industrial 
furnaces  burning  these  fuels  limit  metal  emissions. 


reduce  (in  theory)  mass  emissions  of 
metals  in  an  urban  area.  However,  we 
believe  that  some  highly  contaminated 
used  oils  cannot  be  economically 
blended  and  will  go  to  rerefining  or  to 
industrial  boilers  or  industrial  furnaces 
that  control  metal  emissions  (either 
currently,  or  eventually  under  rules  the 
Agency  will  propose  in  1986).  In 
addition,  as  discussed  above,  it  is  not 
clear  that  rerefineries  and  the  industrial 
fuel  market  would  have  the  capacity  to 
handle  the  used  oil  exceeding  the 
specification  if  blending  were  not 
allowed.  In  that  case,  used  oil  diverted 
would  be  incinerated  or  dumped,  «vith 
uncertain  environmental  trade-offs  (i.e., 
compared  to  allowing  blending). 
Although  blending  does  not  reduce  (in 
theory)  mass-emissions  in  an  urban 
area,  blending  of  used  oil  to  meet  the 
specification  reduces  the  risk  to  the 
most  exposed  individuals.  Finally,  and 
most  significantly,  we  believe  that 
blending  results  in  a  product  that  can 
pose  no  greater  hazard  than  dirty  virgin 
fuel  oil. 

For  these  reasons,  today's  final  rule 
allows  blending.  It  should  be  noted, 
however,  that  diis  rule  is  only  the  first  of 
three  rules  that  will  significantly  affect 
the  used  oil  recycling  industry.  As  we 
develop  these  rules,  we  will  examine 
"flow  changes"  caused  by  the 
regulations  (e.g.,  increase  in  rerefining. 
decrease  in  road  oiling,  etc.).  At  that 
point,  we  will  be  better  able  to 
determine  whether  our  rules  only  serve 
to  promote  dilution  versus  removal  of 
metals  (e.g.,  by  rerefining  or  by  burning 
in  devices  with  adequate  emissions 
control  equipment).  We  cannot,  at  this 
time,  conduct  such  an  assessment,  and 
for  the  reasons  cited  above,  can  find  no 
basis  to  prohibit  blending. 

E.  Consideration  of  a  Total  Ban  on 
Burning  Used  Oil  in  Nonindustrial 
Boilers 

At  proposal,  EPA  requested  comments 
on  whether  all  used  oil  burning  in 
nonindustrial  boilers  should  be  banned. 
See  50  FR  1693-94.  EPA  was  primarily 
concerned  that  used  oil  could  be  mixed 
with  hazardous  waste  and  illegally 
marketed  as  used  oil  fuel  meeting  the 
specification. 

Several  commenters  argued  for 
banning  all  used  oil  burning  in 
nonindustrial  boilers.  These  commenters 
were  concerned  that  used  oil  would  be 
illegally  adulterated  with  hazardous 
waste  once  the  used  oil  is  outside  the 
regulatory  system  (i.e.,  once  a  collector, 
processor,  or  blender  documents  the 
used  oil  meets  the  specification).  These 
commenters  reasoned  that  illegal 
adulteration  is  inevitable  given  the 


current  practice,  particularly  in  the 
Northeast,  of  mixing  hazardous  spent 
solvents  with  used  oil  for  marketing  as 
virgin  fuel  oil  (usually  after  blending 
with  virgin  oil),**  given  the  nature  of  the 
used  oil  and  waste  management 
industry  (again,  particularly  in  the 
Northeast),"  and  gi»en  the  profitability 
of  illegal  adulteration.  It  should  be  noted 
that  the  issue  these  commenters  raise 
here  is  whether  the  proposed  regulatory 
scheme  (i.e..  allowing  burning  of 
unregulated  used  oil  meeting  the 
specification  in  nonindustrial  boilers) 
can  be  adequately  enforced,  not 
whether  the  specification  itself,  in 
conjunction  with  the  rebuttable 
presumption  of  mixing  halogenated 
wastes,  is  protective  per  se. 

Other  commenters  opposed  an 
outright  ban  on  burning  used  oil  in 
nonindustrial  boilers.  These  commenters 
were  concerned  that  a  ban  could  lead  to 
illegal  dumping  or  incineration  of  used 
oil  with  adverse  or  uncertain 
environmental  trade-offs.  For  reasons 
discussed  above,  rerefinery  capacity 
and  the  industrial  fuel  market  may  be 
inadequate  to  handle  used  oil  diverted 
from  nonindustrial  boilers  under  a  ban. 

Today's  rule  therefore  allows  burning 
of  used  oil  meeting  the  specification  in 
nonindustrial  boilers  (or  any  other  boiler 
or  industrial  furnace)  for  a  number  of 
reasons.  We  continue  to  believe  that  the 
specification,  in  conjunction  with  the 
rebuttable  presumption  of  mixing,  will 
detect  and  control  used  oil  illegally 
adulterated  with  hazardous  waste.  See 
50  FR  1693,  n.  28.  In  addition,  these  rules 
have  been  developed  with  an 
understanding  of  the  current  practices  of 
the  industry  and  should  result  in  cost- 
effective  enforcement.  Specifically,  the 
controls  are  focused  primarily  on  the 
several  hundred  marketers  of  these  fuels 
rather  than  the  potentially  thousands  of 
burners.  These  marketers  must 
determine  whether  they  are  handling 
hazardous  waste  fuel,  off-specification 
used  oil,  or  unregulated  used  oil  that 
meets  the  specification,  and  must 
manage  the  fuel  accordingly.  The 
rebuttable  presumption  of  mixing 
hazardous  chlorinated  waste  with  used 
oil,  and  the  use  of  oil  fuel  specification 
will  enable  both  marketers  and 


**  National  Enforcement  Investigations  Center, 
U.S.  EPA.  Summary  of  Waste  Oil  Recycling  Facility 
Investigations,  October  1963. 

•*  Proceedings  of  the  New  York  Slate  Assembly 
Standing  Committee  on  Environmental 
Conservation  Public  Hearing  on  the  Unlawful 
Disposal  of  Solid  and  Hazardous  Wastes: 
September  24-28, 19M  at  the  New  York  Chamber  of 
Commerce  and  Industry,  New  York  (Volumes  I,  U, 
III  B.  and  III  C).  and  September  19-21. 1964  at  the 
Orange  County  Government  Center,  Goshen,  New 
York  (Volume  I.  U,  and  UI). 
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enforcement  oSiciak  to  make  a  dear, 
objective  determination  of  the  type  of 
fuel  in  question,  and  thus,  the  applicable 
controls.  Further,  the  tracking  system  for 
fuel  shipments,  used  oil  analysis 
requirements,  and  recordkeeping 
requirements  are  intended  to  foster 
efficient  and  effective  enforcement 

It  should  be  noted  that,  in  response  to 
commenters'  concerns  about 
enforceability  and  tracking  of  used  oil 
that  meets  the  specification,  today's  mle^ 
expands  the  recordkeeping  requirements 
for  used  oil  meeting  the  specification.  In 
addition  to  records  of  analysis  required 
by  the  proposed  rule,  the  person  who 
first  claims  used  oil  fuel  meets  the 
ajjecification  must  also  keep  a  record  of 
pertinent  information  regarding  the 
shipment  of  the  used  oil  inducing:  name 
and  address  of  the  receiving  facility, 
date  of  shipment  and  quantity  shipped. 
See  {  266.43(b)(6)(i).  This  wiU  enable 
enforcement  officials  to  track 
movements  one  step  beyond  the  initial 
marketer.  We  considered  applying 
recordkeeping  requirements  to  all 
subsequent  marketers  (e.g.,  distributors) 
until  the  used  oil  fuel  is  ultimately 
burned.  We  decided  not  to,  however, 
given  that  the  used  oil  fuel  poses  no 
greater  risk  than  virgin  fuel  oil  and,  once 
it  enters  the  commercial  fuel  oil  market, 
should  not  be  regulated  differently  than 
virgin  fuel  oil  [We  note,  however,  tiiat 
subsequent  adulteration  with  hazardous 
waste  or  off-specification  used  oil 
makes  specification  used  oil  subject  to 
regulation  as  either  hazardous  waste 
fuel  or  off-specification  used  oil  fuel.) 

Moreover,  in  response  to  commenters' 
concerns  discussed  above,  we  reasoned 
that  hazardous  waste  could  be  illegally 
mixed  with  virgin  fuel  oil,  as  well  as 
with  used  oil  fuel,  and  sold  to 
nonindustrial  boilers.  (Comments  of  the 
State  of  New  Jersey  illustrate  that  this 
type  of  illegal  mixing  is  presently 
occurring.)  Thus,  the  risk  of  adultering 
legitimate  fuels  with  hazardous  waste  is 
not  unique  to  used  oil.  In  light  of  these 
considerations,  there  is  no  compelling 
reason  to  further  regulate  specification 
used  oil  fuel  by  additional 
recordkeeping  or  by  a  ban  on  burning  in 
nonindustrial  boilers. 

F.  Analytical  Testing  to  Demonstrate 
Compliance  with  Specification  Levels 
and  the  Rebuttable  Presumption 

At  proposal,  EPA  indicated  that 
general  guidance  on  sampling  and 
analysis  is  provided  in  EPA,  Test 
Methods  for  Evaluating  Solid  Waste. 
July  1982.  SW-&46  (U.S.  GPO).  See  50  FR 
1705.  EPA  indicated  further  that  the 
Agency  is  revising  digestion  procedures 
recommended  by  SW-846  for  organic 
liquids  prior  to  determination  of  metals 


concentraticKis.  We  were  aware  that  the 
digestion  procedures  specified  by 
Methods  3030  and  3050  do  not  result  in 
good  recovery  of  metals  in  some  oily 
matrices.  Finally,  EPA  indicated  at 
proposal  that  it  was  verifying  the 
accuracy  and  precision  of  two  field  tests 
for  total  chlorine  that  are  quick  and 
inexpensive — an  adaptation  of  the 
Beilstein  flame  colormetric  test  and  a 
field  test  kit  using  chemical  colormetric 
procedures. 

A  number  of  commenters  requested 
that  EPA  specify  acceptable  analytical 
procedures  for  halogens,  metals,  and 
flash  point  and  to  prescribe  acceptable 
testing  frequency.  Several  commenters 
also  indicated  that  the  Beilstein  chlorine 
test  is  neither  quantitative  nca  reliable 
(because  of  interferences  with 
contaminants]  and,  thus,  not  a  useful 
test. 

The  following  sections  specify 
recommended  analytical  procedures  and 
discuss  the  Agency's  position  on 
sampling  procedures. 

1.  Chlorine.  EPA's  test  methods 
manual  SW-846,  does  not  include  an 
analytical  technique  for  determining 
total  halogens  (reported  as  total 
chlorine)  in  oil.  Until  a  total  halogen 
technique  for  oils  is  formally  added  to 
SW-846  as  an  approved  test  EPA 
recommends  the  broadly  accepted 
ASTM  D808-61  method  (i.e.,  oxygen 
bomb  followed  by  titrimetric  halogen 
determination. 

The  Agency  is  also  evaluating 
automated  halogen  determinators  and 
believes  that  they  may  prove  to  be 
acceptable  in  many  situations.  In 
addition,  the  Agency  is  continuing  to 
evaluate  the  fiame  and  chemical 
colormetric  field  tests  and  believes  that 
the  chemical  colormetric  test  in 
particular  may  prove  fo  be  acceptable  in 
many  situations. 

The  Agency  anticipates  it  will 
formally  propose  in  early  1986  to  add 
the  ASTM  D808-81  chlorine 
determination  method  to  SW-846  as  an 
approved  test.  The  Agency  will  also 
decide  at  that  time  whether  information 
is  adequate  to  propose  to  add  either 
field  test  or  the  automated 
determinators  to  SW-846  as  approved 
tests. 

2.  Metals.  EPA  is  aware  that  digestion 
procedures  spedfied  by  SW-846  for 
sedimentaceous  oils  prior  to  rhetals 
determinations  (i.e.,  methods  3030  and 
3050)  do  not  result  in  complete  digestion 
and  release  of  metals  in  some  oily 
matrices.  EPA  is  evaluating  revised 
digestion  procedures  and  anticipates 
proposing  revisions  to  the  procedures  in 
early  198a  In  the  interim,  EPA 
recommends  using  digestion  method 


3050  followed  by  the  determination 
method  appropriate  for  specific  metals 
(see  Table  6).  For  non-sedimentaceous 
oils,  however,  the  solvent  dissolution 
procedm^s  of  method  3040  may  be  used 
in  Heu  of  digestion  method  3050. 

Table  6.— Recommended  Analvtpcal 
Procedures 
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3.  Flash  Point.  Procedures  for  flash 
point  determinations  are  provided  by 
Method  1010  in  SW-846.  Method  1010 
uses  the  Pensky-Martens  closed  cup 
tester. 

4.  Frequency  of  Testing.  Many 
commenters  asked  EPA  to  prescribe  a 
minimum  testing  frequency  that  would 
eliminate  the  Uability  associated  with 
the  question  of  how  much  testing  is 
enough  to  demonstrate  that  the  halogen 
level  for  the  rebuttable  presumption  of 
mixing  or  the  specification  is  not 
exceeded.  Commenters  were  also 
concerned  that  EPA  consider  the  cost 
and  practicability  of  testing  when 
establishing  a  minimum  testing 
frequency.  A  few  commenters  requested 
that  generators,  collectors,  and 
processors  be  allowed  to  certify  that  the 
used  oil  meets  the  specification  and  has 
not  been  mixed  with  hazardous  waste  in 
heu  of  testing. 

We  address  the  certification  question 
first  and  then  the  issue  of  specifying 
frequency  of  testing. 

a.  Certification  in  Lieu  of  Testing. 
Testing  is  not  specifically  required  to 
demonstrate  conformance  with  the 
rebuttable  presumption  of  mixing 
hazardous  halogenated  wastes.  'Thus  a, 
certification  passed  firmi  party  to  party 
stating  that  hazardous  waste  has  not 
been  added  to  the  used  oil  appears  to  be 
a  prudent  business  approach. 
Nonetheless,  the  certifications  would 
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not  lessen  the  burden  to  rebut  the 
presumption  of  mixing  if  in  fact  the  used 
oil  were  found,  for  example  by  EPA 
enforcement  officials,  to  contain  more 
than  1000  ppm  of  total  halogens.  Given 
the  profitability  of  mixing  hazardous 
waste  with  used  oil  (i.e.,  charging 
generators  for  waste  disposal  and 
selling  the  waste,  after  blending  with  oil. 
as  a  fuel),  the  nature  of  the  industry  (see 
note  85).  and  past  practices  of  illegal 
mixing  of  hazardous  waste  with  used  oil 
(see  note  84),  the  Agency  will  not 
necessarily  accept  any  claim  or 
certification  from  any  party.  Nor  would 
such  an  approach  be  consistent  with 
other  long-established  hazardous  waste 
rules.  See,  e.g.,  40  CFR  262.11 
(generators  must  determine  if  their 
wastes  are  hazardous  and  are  in 
violation  of  regulations  if  their 
determination  is  erroneous).  We  think 
that  the  rebuttable  presumption 
promulgated  today  provides  an 
objective  means  of  distinguishing 
between  used  oil  and  hazardous  waste 
whenever  a  question  exists  and  we  plan 
to  use  the  presumption  routinely  during 
inspections  of  used  oil  facilities. 

When  a  person  first  claims  used  oil 
fuel  meets  the  specification,  today's  rule 
requires  that  he  obtain  an  analysis  or 
other  information  to  support  the  claim. 
Thus,  testing  is  not  specifically  required 
to  demonstrate  compliance  with  the 
specification.  (Ordinarily,  however,  we 
expect  that  testing  will  be  used  to 
demonstrate  compliance.)  The  "other 
information"  could  include  personal, 
special  knowledge  of  the  source  and 
composition  of  the  used  oil  ••  or  a 
certification  from  a  generator  to  the 
processor  claiming  the  oil  meets  the 
speciHcation.  As  explained  above, 
however,  if  a  person  who  claims  used  oil 
fuel  meets  the  specification  based  on 
"other  information"  and  the 
determination  is  found  to  be  erroneous 
(i.e.,  if  testing  reveals  that  the  oil  fails 
the  specification),  he  is  in  violation  of 
the  regulations. 

It  should  be  noted  further  that  if  a 
marketer  claims  used  oil  fuel  meets  the 
specification  when  in  fact  it  does  not 
when  analyzed  by  EPA  or  State 
enforcement  officials  at  any  point  until 
ultimately  burned,  it  is  not  a  defense 
that  the  recipient  (or  subsequent 
recipients)  reasonably  believed  the  oil 


••  Repeated  testing  may  not  be  warranted  in 
every  situation.  For  example,  a  generator  who  bums 
on-site  his  used  oil  that  testing  shows  meets  the 
speciflcation  may  elect  to  eliminate  or  reduce  the 
frequency  of  testing  if,  for  example,  the  processes 
that  generate  the  oil  do  not  change.  In  this  case,  the 
generator  is  using  "other  tAformation"  In  lieu  of 
testing.  Nonetheless,  if  his  determination  is 
erroneous,  he  is  in  violation  of  the  regulations,  as 
explained  in  the  text 


met  the  specification.  (Again,  this 
approach  is  identical  to  that  used  for 
hazardous  waste.) 

EPA  and  State  enforcement  officials 
also  have  the  authority  under  RCRA 
section  3007  to  enter  the  premises  of  a 
person  believed  to  be  handling  used  oil 
fuel  (including  trucks  in  the  process  of 
transport)  and  to  collect  samples  of  fuel 
oil.  irrespective  of  whether  the  person 
reasonably  believes  his  used  oil  fuel 
meets  the  specification,  for  the  purposes 
of  determining  compliance  with  the 
marketing  requirements  of  today's  rule. 
Thus,  a  person  may  not  deny  access 
because  he  believes  the  used  oil  fuel  he 
manages  meets  the  specification  and  is 
no  longer  subject  to  regulation, 

b.  Frequency  of  Testing.  The 
frequency  of  testing  necessary  to  ensure 
conformance  with  today's  rules  will 
vary  from  situation  to  situation 
depending  on  factors  including:  (1)  Type 
of,  and  changes  in,  sources  of  used  oil; 
(2)  historical  results  of  tests;  (3)  tank 
filling  and  drawdown  practices;  and  (4) 
tank  capacities.  Although  today's  rule 
does  not  necessarily  require  that  each 
incoming  shipment  of  used  oil  be 
analyzed  for  conformance  with  the 
presumption  of  mixing,  or  that  each 
outgoing  shipment  of  specification  used 
oil  fuel  be  analyzed  for  conformance 
with  the  specification  (or  that  testing  be 
conducted  at  all),  the  marketer  must  be 
satisBed  that  each  such  shipment  so 
conforms.  In  short,  testing  must  be 
conducted  as  often  as  necessary,  and 
the  burden  is  necessarily  on  the 
marketer  to  determine  how  often  is 
often  enough.  (This  is  comparable  to  a 
generator's  responsibility  to  determine 
whether  the  wastes  he  generates  are 
hazardous.  See  40  CFR  262.22.) 
Therefore,  we  believe  it  is  not 
practicable  to  prescribe  a  testing 
frequency  that  is  appropriate  for  all  , 
situations. 

IV.  Regulation  of  Combustion  Residuals 

Some  commenters  asked  whether 
residuals  (e.g..  fly  ash.  bottom  ash)  from 
buiming  hazardous  waste  or  used  oil  for 
energy  recovery  are  subject  to 
regulation  as  hazardous  waste.  Unless 
specifically  excluded  from  regulation  as 
hazardous  waste  as  discussed  below, 
such  residuals  are  hazardous  waste  if: 
(1)  The  residuals  (from  burning  either 
hazardous  ^aste  or  used  oil)  exhibit  a 
characteristic  of  hazardous  waste;  or  (2) 
the  residuals  result  from  burning  listed 
hazardous  waste  and  the  residual  has 
not  been  "delisted"  under  petitioning 
procedures  of  §  260.20  (see  §  261.3(c)(2)). 

These  are  not  new  requirements  (and 
are  not  being  revised  in  any  manner  by 
today's  rules).  These  residuals  have 


been  subject  to  regulation  as  hazardous 
waste  since  the  RCRA  standards  were 
promulgated  in  1980.  Although  the 
actual  burning  for  energy  recovery  is  a 
type  of  recycling  currently  exempt  from 
RCRA  regiilation.  the  exemption  does 
not  extend  to  solid  waste  generated  by 
recycling. 

RCRA  Section  3001  temporarily 
excludes  speciHc  combustion  residuals 
from  regulation  as  hazardous  waste.  The 
exclusion  is  codified  at  S  261.4(b)(4)  and 
applies  to  residuals  from  combustion  of 
primarily  fossil  fuels.  The  Agency  has 
temporarily  interpreted  this  exclusion  to 
mean  that  the  following  solid  wastes  are 
not  hazardous  wastes:  "fly  ash.  bottom 
ash.  boiler  slag  and  flue  gas  emission 
control  wastes  resulting  from  (1)  the 
combustion  solely  of  coal,  oil.  or  natural 
gas.  (2)  the  combustion  of  any  mixture  of 
these  fossil  fuels,  or  (3)  the  combustion 
of  any  mixture  of  coal  and  other  fuels, 
including  hazardous  waste  or  used  oil 
fuels,  up  to  a  50  percent  mixture  of  such 
other  fuels,"  Thus,  until  the  boiler  and 
industrial  furnace  rules  address  this 
issue  in  1986,  residuals  from  burning  the 
fossil  fuels  oil  or  gas  with  any  quantity 
of  hazardous  waste  fuel  or  used  oil  fuel 
are  not  excluded  from  regulation  under 
S  261.4(b)(4).  Residuals  from  burning 
coal  and  up  to  50%  hazardous  waste 
fuel,  however,  are  excluded.*''-  •••  ■• 


•^  Taken  from  correspondence  from  Gary  N. 
Dietrich,  Associate  Deputy  Assistant  Administrator 
for  Solid  Waste.  EPA  to  Paul  Emler.  Jr.  Chairman. 
Utility  Solid  Waste  Activities  Group,  dated  January 
13, 1961.  Mixltires  of  coal  and  up  to  50%  of  other 
fuels  ar«  excluded  from  regulation  (at  this  time) 
because  any  contaminants  from  the  other  fuels  (e.g.. 
hazardous  waste)  would  be  largely  diluted  by  the 
coal  combustion  residuals.  This  may  not  be  the  case 
with  oil  or  gas  combustion  given  the  low  volumes  of 
bottom  and  fly  ash  generally  produced  from 
combustion  of  these  fuels. 

**  These  residuals  may  in  fact  contain  only 
minimal  levels  of  toxic  organic  compounds  in 
situations  where  boilers  (and  industrial  furnaces) 
are  operated  to  achieve  maximum  combustion 
efficiency.  The  Agency  is  considering  during 
development  of  the  permit  standards  for  boilers  and 
industrial  furnaces  modifying  the  derived-from  rule 
to  exempt  noncharaclerislic  residuals  in  cases 
where  we  are  certain  that  residuals  do  not  contain 
significant  levels  of  toxic  organics. 

••  We  note  that  the  exclusions  (from  regulation  as 
hazardous  waste)  for  certain  large  volume  wastes 
produced  by  facilities  under  the  "mining  waste" 
exclusion  of  {  281.4(b)(7)  may  apply  to  certain 
industrial  furnaces  burning  hazardous  waste  or 
used  oil.  Any  such  exclusions  apply  (pending 
development  of  the  boiler  and  industrial  furnace 
permit  standards)  irrespective  of  whether  the 
devices  bum  hazardous  waste  or  used  oil  for  energy 
recovery  given  the  likely  effect  of  dilution  of  any 
contaminants  attributable  to  the  hazardous  waste 
or  used  oil.  Similarily.  the  exclusion  for  cement  kiln 
dust  provided  by  {  261.4(b)(8)  applies  irrespective  of 
whether  the  kiln  bums  hazardous  waste  or  used  oil 
for  energy  recovery. 
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BPA  also  is  providing  that  residues 
from  burning  hazardous  waste  fuels  that 
are  exempt  from  regulation  under 
§  261.6(a)(3)(vHix)  (i.e.  hazardous  waste 
fuels  derived  from  petroleum  industry 
wastes,  petroleum  coke  derived  from 
certain  petroleum  industry  hazardous 
waste,  and  coke  and  coal  tar  derived 
from  steel  industry  decanter  tank  tar 
sludge)  are  not  covered  by  the  derived 
from  rule.  With  respect  to  burning 
petroleum  industry  fuels  derived  from 
petroleum  industry  wastes,  these  fuels 
may  be  no  different  in  composition  than 
virgin  fuels  (at  least  when  low  volumes 
of  wastes  are  introduced  into  the 
refining  process).  See  sections  III.C.l 
and  2  above.  Under  these 
circumstances,  wastes  from  burning 
these  fuels  also  would  be  no  different 
than  from  burning  virgin  fuels,  so  the 
derived-from  rule  should  not  apply. 

EPA  is  exempting  from  the  derived- 
from  rule  wastes  from  burning 
petroleum  coke  to  further  Congressional 
intent  that  the  coke  is  subject  to 
regulation  only  if  it  exhibits  a 
characteristic  of  hazardous  waste. 
RCRA  section  3004(q)(2)(A).  Thus, 
consistent  with  §  261.3  (c)(2)  and  (d)(1), 
wastes  from  burning  the  coke  should 
only  be  considered  hazardous  when 
they  exhibit  a  hazardous  waste 
characteristic.  With  respect  to  the  iron 
and  steel  coke  and  coal  tar,  EPA  has 
found  that  these  waste-derived  fuels  are 
not  significantly  different  than  the  virgin 
fuels  for  which  they  substitute  (and  that 
the  organic  toxicants  in  these  fuels  are 
likely  destroyed  by  burning  as  well). 
Thus,  the  derived-from  rule  should  not 
apply  to  the  wastes  from  burning,  which 
also  would  be  comparable  to  the  wastes 
from  burning  virgin  coke  and  coal  tar. 

V.  Cporideration  of  Spedal 
Requirements  for  De  Minimis  Quantities 
Burned  On  Site 

Several  commenters  suggested  that 
EPA  establish  a  de  minimis  quantity  of 
off-specification  used  oil  fuel  and 
hazardous  waste  fuel  that  could  be 
burned  without  regulation.  Although 
commentera  suggested  various  quantity 
levels  to  quaUfy  for  an  exemption,  the 
majority  recommended  a  hmit  of  0.5-1% 
of  the  total  fuel  consumption  of  the 
boiler  or  industrial  furnace.  Some 
oommenters  also  urged  EPA  to  institute 
a  permit-by-rule  program  for  facilities 
burning  small  quantities  of  hazardous 
waste  fuel  or  off-specification  used  oil 
fuel  that  are  generated  on-site. 

Section  3004(q)(2)(B)  of  RCRA 
explicitly  allows  EPA  to  exempt 
facilities  that  bum  de  minimis  quantities 
of  waste  as  fuel,  provided  that  the 
wastes  are  generated  on-site,  are  burned 
for  energy  recovery,  and  are  burned  in  a 


device  with  sufficient  destruction  and 
removal  efficiency  not  to  present  a 
significant  risk  to  human  health  and  the 
environment.  EPA  is  presently 
examining  the  issue  of  de  minimis 
burning  in  developing  the  Phase  II 
permit  standards  for  owners  and 
operators  of  boilers  and  industrial 
furnaces.  Although  we  may  propose  to 
exempt  de  minimis  quantities  from  the 
Phase  II  permit  standards,  the  basic 
administrative  controls  promulgated 
today  (e.g.,  notification)  would  probably 
still  apply  to  on-site  burning.** 
Therefore,  today's  rule  does  not  provide 
a  de  minimis  quantity  exemption  since, 
for  industrial  burners,  the  rule  only 
addresses  these  administrative  controls. 

A  few  commenters  argued  that 
hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  burned  on-site 
should  not  be  subject  to  regulation 
irrespective  of  quantity.  These 
commenters  argued  that  storage  of 
hazardous  waste  fuels  is  adequately 
controlled  by  State  and  local 
govenmients  and  that  burning  of  either 
hazardous  waste  fuels  or  off- 
specification  used  oil  fuel  is  adequately 
controlled  by  State  or  local  air  pollution 
permits.  We  find  these  argimients 
without  merit.  The  hazards  posed  by 
handling  and  burning  hazardous  waste 
fuels  and  off-specification  used  oil  fuels 
are  substantial  and  essentially  the  same 
irrespective  of  whether  the  fuels  were 
generated  at  that  site.  EPA  has  made 
this  finding  for  years  with  respect  to 
other  hazardous  wastes,  and  no 
argimients  have  been  presented 
distinguishing  hazardous  waste  fuels 
bora  all  other  hazardous  wastes 
managed  on  site.  The  commenters' 
argument  also  was  rejected  in  the 
legislative  history  to  the  HSWA.  See  S. 
Rep.  98-284,  98th  Cong.  2nd  Sess.  at  38. 
Moreover,  the  storage  of  hazardous 
waste  fuels  and  the  burning  of  either 
hazardous  waste  fuel  or  off-specification 
used  oil  fuels  can  pose  much  greater  risk 
to  human  health  and  the  environment 
than  storage  and  burning  of  virgin  fossil 
fuels.  State  and  local  controls  on  storage 
and  burning  of  virgin  fuels  are  not 
intended  to  provide  the  level  of  control 
of  releases  of  toxic  constituents  frt)m 
storage  facilities  or  from  boilers  or 
industrial  furnaces  that  EPA's 
regulations  will  provide,  starting  with 
today's  final  rule. 


■0  It  should  be  noted  that  today's  rule  does  not 
regulate  storage  of  used  oil  fuel.  Although  storage  of 
hazardous  waste  fuel  is  regulated  by  today's  rule, 
special  (i.e.,  reduced)  standards  are  already 
provided  for  on-site  storage  in  tanks  and  containers 
of  hazardous  waste  by  generators  (see  {  262.34). 
Further,  small  quantity  generators  are  already 
exempt  from  storage  standards  under  {  281.5. 


PART  THREE:  COMBUSTION 
DEVICES  THAT  ARE  REGULATED 

1.  Overview 

In  this  section,  we  identify  boilers  and 
industrial  furnaces  subject  to  regulation 
and  distinguish  between  nonindustrial 
boilers  and  industrial  or  utility  boilers. 
We  also  explain  the  basis  for  regulating 
nonindustrial  boilers  inmiediately  in 
advance  of  controls  for  industrial  boilers 
and  industrial  furnaces.  In  addition,  we 
discuss  how  these  nonindustrial  boilers 
can  continue  burning  hazardous  waste 
when  they  operate  imder  permit 
standards  for  hazardous  waste 
incinerators.  Finally,  we  discuss 
controls  for  used  oil  space  heaters  and 
EPA's  intent  to  provide  additional 
controls  for  these  devices  in  the 
rulemaking  proposing  permit  standards 
for  burning  in  boilers  and  industrial 
furnaces  scheduled  for  1986. 

n.  Regulation  of  Boilers 

A.  Basis  for  Regulating  Boilers  by  Boiler 
Use 

Today's  rule  prohibits  the  burning  of 
hazardous  waste  and  off-specification 
used  oil  fuel  in  nonindustrial  boilers 
(e.g.,  located  in  apartment  and  office 
buildings,  schools,  hospitals)  and,  for  the 
time  being,  continues  to  allow  burning  of 
such  fuels  without  substantive  controls 
in  industrial  and  utility  boilers  (and 
industrial  furnaces).  As  EPA  stated  at 
proposal,  the  rule  singles  out 
nonindustrial  boilers  because  burning 
hazardous  waste  fuels  and  off- 
specification  used  oil  fuels  in  these 
boilers  can  pose  the  most  significant 
and  immediate  health  risks.  See  50  FR 
1687-1688  and  1701.  n.  83.  Nonindustrial 
boilers  are  typically  very  small  and  may 
not  achieve  complete  combustion  of 
toxic  organics  (e.g..  99.99%  destruction) 
because  of  inadequate  controls  to 
maintain  optimum  combustion 
conditions  when  firing  fuels  the  boiler  is 
not  designed  to  bum.  Further,  virtually 
no  nonindustrial  boilers  are  equipped 
with  emissions  control  equipment  that 
would  control  (at  least  to  some  extent) 
metals  emissions,  while  many  industrial 
furnaces  and  some  industrial  boilers  are 
so  equipped.  The  risks  from  emissions  of 
incompletely  burned  toxic  organic 
compounds  and  toxic  metals  from 
nonindustrial  boilers  is  compounded 
because  these  boilers  are  typically 
located  in  urban  areas  where  sources 
are  frequently  clustered  closely  together. 
Thus,  emission  plumes  from  numerous 
sotirces  can  overlap  and  increase 
ambient  concentrations  of  toxic 
compounds.  Further,  individuals  can  be 
exposed  to  high  ambient  levels  of 
emitted  toxicants  because  they  can  be 
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located  dose  to  die  source*  and 
exposed  to  the  even  hi^er  toxicant 
levels  above-ground  (e.g.,  if  the 
individual  is  exposed  to  above-ground 
air  through  a  window  in  a  multi-story 
apartment  or  otBce  building). 

EPA  alao  stated  at  proposal  that  there 
may  be  many  situations  where 
industrial  (and  utility)  boilers  and 
industrial  furnaces  can  bum  hazardous 
waste  fuel  or  off-specification  used  oil 
fuel  without  posing  significant  risks.  See 
SO  FR 1686.  For  example,  lai:ge  boilers  or 
indnstrial  furnaces  may  be  operated  by 
trained  operators  and  equipped  with 
combustion  controls  sofrfiisticated 
enough  to  maintain  peak  comtMistion 
efficiency  when  burning  fuels  the  unit  is 
not  designed  to  bum. 

Further,  many  industrial  furnaces  and 
some  boilers  are  equipped  with 
particalate  control  equipment  that'may 
adequately  control  emissions  from 
metal-bearing  waste  fuels.  The  Agency 
has  recently  completed  a  testing 
program  to  determine  under  what 
operating  conditions  boilers  and 
industrial  furnaces  can  bum  waste  fuels 
without  posing  significant  health  risks. 
As  a  result  of  that  effort.  EPA  plans  to 
propose  technical,  permit  standards  for 
burning  hazardous  waste  fuels  and  off- 
specification  used  oil  fuels  in  boilers 
and  industrial  furnaces  in  1988  taking 
into  account  when  and  how  these 
wastes  can  be  bumed  seifely  in  these 
devices. 

One  commenter  questioned  whedier 
burning  hazardous  waste  fuels  in  a 
nonindustrial  boiler  is  prohibited  if  Ae 
boiler  can  comply  with  the  permit 
standards  for  hazardous  waste 
incinerators.  Other  commenters 
suggested  that  criteria  other  than  boiler 
use  (e.g.,  boiler  size)  should  be  used  to 
identify  those  boilers  subject  to  the 
prohibition.  These  issues  are  discussed 
below. 

1.  Conditiona]  Exemption  for 
Nonindustrial  Boilers  Burning 
Hazardous  Waste  Fuel.  EPA  explained 
at  proposal  that  there  may  be  particular 
nonindustrial  boilers  that  may  Imm 
hazardous  waste  fuels  (we  know  of  one 
location)  effectively  due  to  the  unit's 
operating  conditions,  type  of  hazardous 
waste  fuel.  etc.  To  allow  such  burning  to 
continue.  EPA  said  that  the  owner  or 
operator  must  comply  with  the 
hazardous  waste  incinerator  standards 
of  Subpart  O  of  40  CFR  Parts  264  or  265. 
See  50  FR  168a  The  owner  or  operator 
must  also  comply  with  the  requirements 
for  burners  in  today's  rule  (e.g..  storage 
standards).  See  f  268.35.  We  are  making 
a  conforming  amendment  to  Subpart  O 
to  make  clear  that  this  possibility  exists. 

Owners  and  operators  of 
nonindostrial  Ix^lers  currently  burning 


hazardous  waste  fuel  are  eligible  for  the 
interim  status  incinerator  standards  of 
Part  285  because  they  first  become 
subject  to  those  regulations  today. 
Those  interim  status  standards  will 
reduce  the  hazards  posed  by  these 
operations  by  prohibiting  burning  during 
start-up  and  shut-down  and  by  applying 
the  general  facility  standards  (e.g.. 
closure,  financial  requirements)  for 
hazardous  waste  management  facilities. 

The  Regional  Administrator  has  the 
discretion  to  permit  these  facilities 
under  Part  264.  Subpart  O  (and 
applicable  storage  provisions)  by  calling 
in  their  Part  B  permit  applications.  We 
do  not  expect  however,  that 
nonindustrial  boilers  that  continue  to 
bum  hazardous  waste  fuel  under  the 
interim  status  standards  of  Subpart  O  of 
Part  285  will  be  formally  permitted 
under  Part  264,  except  in  exceptional 
circumstances.  Rather,  we  expect  that 
any  such  nonindustrial  boilers  would  be 
ultimately  permitted  under  the  permit 
standards  for  boilers  and  industrial 
furnaces  to  be  proposed  in  early  1986. 
Those  permit  standards  will  likely 
control  emissions  of  toxic  organics, 
toxic  metals,  and  hydrogen  ddoride.  We 
believe  the  standards  would  be 
protective  when  applied  to  any  device — 
e.g.,  industrial  or  nonindustrial  boilers. 
Moreover,  those  boilers  and  industrial 
furnace  standards  will  be  equally  or 
more  protective  than  the  incinerator 
standards  under  Subpart  O  of  Part  284 
(e.g.,  the  Agency  may  propose  direct 
control  of  metals  emissions  from  boilers 
and  industrial  furnaces  while  particulate 
controls  are  used  for  incinerators  to 
indirectiy  control  metals). 

2.  Consideration  of  Other  Criteria  for 
Identifying  Boilers  Subject  to  the 
Prohibitions.  At  proposal,  EPA 
explained  why  the  prohibitions  on 
burrnng  hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  would  apply 
to  boilers  based  on  boiler  use — the 
prohibitions  would  apply  to      • 
nonindustrial  boilers.  Burning  these 
fuels  in  nonindustrial  boilers  can  pose 
substantial  and  immediate  risks  for  the 
reasons  discussed  above.  H*A 
explained  further  that  it  plans  to 
propose  permit  standards  in  1986  for 
industrial  and  utility  boilers  and 
industrial  furnaces.  Nonetheless,  EPA 
specifically  requested  comments  on 
whether  small  industrial  boilers  should 
also-be  prohibited  from  burning 
hazardous  waste  and  off-specification 
used  oil  fuels,  given  that  very  small 
boilers,  whether  industrial  or 
nonindustrial,  may  typically  be 
equipped  with  less  sophisticated 
combustion  controls  and  may  be  less 
rigorously  operated  and  maintained  to 
achieve  peak  combustion  efficiency. 


Many  conunenters  said  that  large 
nonindostrial  boilers  can  bum 
hazardous  waste  fuel  as  efficiently  as 
large  industrial  boilers  and  should  not 
be  prohibited  from  doing  so.  These 
conunenters  apparently  did  not 
understand  that  EPA  said  as  much  in  tfie 
preamble  to  the  proposal  and  said  that 
these  boilers  may  continue  burning 
hazardous  waste  fuel  if  they  comply 
with  the  standards  for  hazuxlous  waste 
incinerators,  until  we  promulgate  permit 
standards  for  boilers  as  discussed 
above.  We  believe  that  it  is  reasonable 
to  require  such  nonindustrial  boilers  to 
comply  widi  the  incinerator  standards 
now  and  postpone  regulation  of 
industrial  boilers  until  we  promulgate 
permit  standards  for  boilers  because 
nonindustrial  boilers  as  a  class  are 
likely  to  pose  greater  risks  because  they 
are  more  likely  to  be  located  within 
densely  populated  areas.  (Although 
industrial  boilers  are  frequently  located 
in  urban  areas,  nonindustrial  boilers  are 
almost  always  so  located.) 

Many  commenters  argued  for  and 
against  prohibiting  burning  small 
industrial  boilers  using  the  issues  EPA 
discussed  in  the  preamble  to  the 
proposal  See  50  FR  at  1700-1701. 
Today's  rule  does  not  prohibit  burning 
in  small  industrial  boilers.  Although  it 
can  be  argued  that  nonindustrial  and 
industrial  boilers  of  the  same  size  are 
likely  to  bum  hazardous  waste  fuel  with 
similar  destruction  efficiency,  we 
believe  that  nonindustrial  boilers  as  a 
class  pose  a  greater  hazard  for  the 
reasons  given  above.  Thus,  as  discussed 
above  and  at  50  FR  1687-1688.  it  is 
reasonable  to  require  nonindustrial 
boilers  to  comply  with  the  indoerator 
standards  now  and  postpone  regulation 
of  industrial  boilers  until  we  promulgate 
permit  standards  for  boilers. 

Several  commenters  recommended 
that  EPA  prescribe  design  and  operating 
conditions,  or  performance  standards,  or 
consider  boiler  location  rather  than 
prohibiting  burning  in  particular  devices. 
The  pomit  standards  for  boilers  that  we 
plan  to  propose  in  1988,  in  fact,  would 
use  performance  standards,  or 
alternative  operating  conditions,  to 
permit  burning  of  hazardous  waste  fuel 
in  any  boiler.  However,  until  those 
standards  are  promulgated, 
nonindustrial  boilers  will  be  subject  to 
the  conditional  prohibition  for  the 
reasons  given  above. 

Boiler  location  has  been  considered  in 
supporting  immediate  regulation  of 
nonindustrial  boilers — diey  are  typically 
located  wvithin  highly  populated  areas. 
Persons  in  less  densely  populated  areas 
would  have  a  lower  exposure:  thus,  we 
could  use  site-specific  risk  assessments 
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to  support  alternative,  reduced  controls. 
Given  the  complexity  of  quantitative 
risk  assessments  (i.e.,  assessments  that 
are  used  to  support  particular  controls 
for  particular  facilities)  and  the  number 
of  boilers  that  bum  off-speciHcation 
used  oil  fuel  and  hazardous  waste  fuel, 
a  regulatory  program  based  on  site- 
specific  risk  assessment  would  be 
difficult  to  implement  with  current  and 
foreseeable  resources.  Thus,  we  have 
not  iricluded  a  variance  procedure  based 
on  risk  assessment  in  today's  rule. 

B.  Definition  of  Industrial  Boiler 

Today's  rule,  like  the  proposal,  uses 
the  terms  industrial  boilers,  utility 
boiler,  and  industrial  furnace  to  identify 
combustion  devices  that  are  not 
nonindustrial  boilers  subject  to  the 
prohibition.  We  believe  it  is  less 
confusing  to  deflne  the  devices  that  are 
not  subject  to  the  prohibition  than  to 
attempt  to  deflne  and  identify  the 
various  types  of  nonindustrial  boilers 
(e.g.,  residential,  commercial, 
institutional). 

EPA  defmed  the  term  "industrial 
boiler"  at  proposal  as  any  boiler  that 
produces  electric  power,  steam  or 
heated  or  cooled  air,  or  other  gases^r 
fluids  for  use  in  a  manufacturing 
process.  Further.  EPA  has  defined 
"boiler"  as  an  enclosed  device  using 
controlled  flame  combustion  and  having 
specific  characteristics  including'  (1) 
The  combustion  chamber  and  primary 
energy  recovery  section  must  be  of 
integral  design  (e.g.,  waste  heat  recovery 
boilers  attached  to  incinerators  are  not 
boilers):  (2)  thermal  energy  recovery 
efficiency  must  be  at  least  60%  and  (3)  at 
least  75%  of  recovered  energy  must  be 
"exported"  (i.e.,  not  used  for  internal 
uses  like  preheating  of  combustion  air  or 
fuel,  or  driving  combustion  air  fans  or 
feedwater  pumps).  See  50  FR  at  661  (Jan. 
4, 1965). 

Some  commenters  requested  that  EPA 
include  in  the  definition  of  industrial 
boiler  those  boilers  which  are  physically 
located  on  the  premises  of  a 
manufacturing  facility  but  which  recover 
energy  solely  for  space  heating  rather 
than  manufacturing.  Commenters  argued 
that  these  boilers  are  often  the  same 
size  and  are  operated  no  differently  than 
other  boilers  at  the  facility  producing 
energy  used  for  actual  manufacturing. 
Further,  such  boilers  are  often  located  in 
industrially  zoned  areas,  thus  reducing 
the  probability  of  large  numbers  of 
persons  being  close  to  the  source  and 
being  exposed  to  above-ground  level 
concentration  as  would  be  typical  of 
many  nonindustrial  boilers.  Thus, 
commenters  argued  that  since  the 
burning  characteristics  and  risks  are 
similar  for  all  boilers  located  at 


manufacturing  faciUties,  the  boilers 
should  be  regulated  in  the  same  manner. 
EPA  agrees  and  has  amended  the 
regulations  accordingly.  Section 
266.31(b)(2)(i)  has  been  modified  from 
proposal  to  define  an  industrial  boiler  as 
any  boiler  located  on  the  site  of  a 
manufacturing  facility. 

Although  we  believe  this  definition  of 
industrial  boiler  will  enable  the  vast 
majority  of  boiler  owners  and  operators 
to  clearly  catagorize  their  boilers,  there 
may  be  situations  where  it  is  not  so 
clear.  If  an  owner  or  operator  is  not  sure  ' 
whether  his  boiler  meets  today's 
definition  of  industrial  boiler,  he  should 
contact  the  Regional  Administrator  for  a 
determination. 

C.  Definition  of  Utility  Boiler 

EPA  defined  utility  boilers  at  proposal 
as  boilers  used  to  produce  electric 
power,  steam,  heat  or  cooled  air,  or 
other  gases  or  fluids  for  sale.  Owners 
and  operators  of  utility  boilers  are 
burners  regulated  in  the  same  way  as 
owners  and  operators  of  industrial 
boilers. 

We  identified  utility  boilers 
separately  from  industrial  boilers  only 
as  an  indirect  means  of  identifying 
nonindustrial  boilers  subject  to  the 
prohibitions  (i.e.,  it  is  less  confusing  to 
identify  boilers  not  subject  to  the 
prohibitions  than  to  define  nonindustrial 
boilers  subject  to  the  prohibitions). 
Clearly,  utility  boilers  are  not 
nonindustrial  boilers  and  have  never 
been  identified  as  such. 

A  few  commenters  requested  that 
EPA  distinguished  between  industrial 
and  utility  boilers  on  the  basis  that 
utility  boilers  achieve  good  combustion 
efficiency  and  have  emission  control 
equipment  thereby  leading  to  safe  and 
efficient  burning  of  off-specification 
used  oil  fuel.  The  commenters,  however, 
did  not  specify  what  practical  regulatory 
distinctions  should  be  made. 

Any  special  design,  operation,  or 
emissions  control  features  that  utility 
boilers  may  have  that  will  reduce  risk 
posed  by  burning  used  oil  will  be 
considered  during  development  of  the 
permit  standards  for  burning  hazardous 
waste  fuel  and  off-specification  used  oil 
fuel  in  boilers  and  industrial  furnaces 
scheduled  to  be  proposed  in  1986.  EPA 
can  see  no  reason  why  utility  boilers 
should  not  be  subject  to  the  rules 
promulgated  today. 

D.  Nonindustrial  Boilers 

In  the  proposal,  EPA  explained  that 
nonindustrial  boilers  include  those 
located  at:  (1)  Single  or  multifamily 
residences;  (2)  commercial 
establishments  such  as  hotels,  office 
building,  laundries,  or  service  stations; 
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and  (3)  institutional  establishments  such 
as  colleges,  hospitals,  and  prisons,.  To 
avoid  the  problem  of  providing  a  clear, 
encompassing,  and  unambiguous 
definition  of  nonindustrial  boiler,  we 
have  identified  and  defined  those 
devices  not  subject  to  today's 
prohibition:  industrial  boilers,  utility 
boilers,  and  industrial  furnaces. 

E.  Marine  and  Diesel  Engines 

Used  oil  may  be  burned  in  other 
devices  such  as  diesel  or  marine 
engines.  These  devices  may  notTheet  the 
definition  of  a  boiler  and  are  not  listed 
as  industrial  furnaces  under  {  260.10. 
See  50  FR  at  661  (January  4, 1985).  Used 
crankcase  oil  from  diesel  engines  is 
frequently  blended  with  virgin  diesel 
fuel  and  burned  in  diesel  engines  (e.g., 
tractor-trailer  engines).  In  addition,  used 
oil  is  sometimes  used  as  fuel  for  ship 
engines.  Although  such  burning  is  for  the 
purpose  of  energy  recovery  (i.e.,  the 
used  oil  provides  substantial,  useful 
heat  energy,  and  in  fact  replaces  virgin 
fuels),  the  burning  of  used  oil  in  these 
devices  was  not  considered  during 
development  of  the  proposed  rule.  Given 
that  it  is  not  clear  that  diesel  and  marine 
engines  meet  the  definition  of  a  boiler, 
that  EPA  has  not  taken  comment  on 
whether  such  devices  meet  the 
definition,  and  that  today's  rules  apply 
to  used  oil  that  is  burned  in  a  boiler  (or 
industrial  furnace)  for  energy  recovery, 
today's  rules  do  not  apply  to  marketers 
and  burners  of  such  used  oil.  Thus,  the 
used  oil  fuel  specification  and  the 
invoice  and  certification  recordkeeping 
system  do  not  apply  to  such  used  oil." ' 

With  respect  to  notification 
requirements,  we  have  determined  that 
owners  and  operators  of  these  devices 
need  not  notify  the  Agency  (this  type  of 
exemption  if  expressly  allowed  under 
Section  3010(a)).  We  do  not  think  it 
serves  any  practical  purpose  for  owners 
and  operators  of  marine  engines  (many 
of  which  are  under  foreign  ovsmership) 
or  other  diesel  engines  such  as  the 
thousands  of  diesel  trucks  **  to  notify  of 


*'  It  should  be  noted  that  iTa  person  markets  off- 
specification  used  oil  fuel  exempt  from  today's  rules 
because  it  is  burned  in  marine  diesel  engines,  that 
person  has  the  burden  of  proof  to  demonstrate  that 
in  fact,  such  exempt  used  oil  will  be  burned  in  those 
devices.  See  SO  FR  1692  (January  11. 1985)  and  SO  FR 
642  (January  4. 1985).  Ordinarily,  invoices  that  track 
a  shipment  of  off-specification  used  oil  to  the  end 
user  (i.e.,  marine  or  diesel  engine  owner  or  operator) 
will  be  required  to  carry  this  burden. 

*'  Further,  even  if  such  used  oil  burned  in  diesel. 
trucks  were  subject  to  today's  used  oil  fuel 
specification,  the  oil  would  not  likely  exceed  the 
specification  as  burned.  As  will  be  discussed  in 
some  detail  in  the  used  oil  listing/management 
standards  rulemaking  that  will  soon  be  proposed, 
used  diesel  crankcase  oil  is  typically  mixed  tvith 
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tk«ir  HMd  oil  bono^  activities  at  this 
tiine,  aad  EPA  does  not  need  such 
infamatioB  to  assess  wriiat  inles  may 
ultimately  be  appropriate. 

Marketers  of  used  oil  that  is  burned  in 
marine  or  diesel  wtyn«»y,  on  the  other 
hand,  must  cosqiiy  with  the  notification 
requireaenL  EPA  needs  to  know  who 
these  matkeiers  are  to  be  able  to 
investigate  whether  these  marketers  are 
mixing  hazardous  waste  with  used  oil. 
Hazardous  waste.  inHuAng  used  oil 
mixed  with  hazardous  waste,  cannot  be 
bioned  in  maring  or  diesel  ei^iaes 
unless  the  devices  are  permitted  as 
hazardous  waste  incinerators.  (Devices 
that  bam  hazardous  waste  by  means  of 
controlled  flame  combustion  aad  that 
are  neither  boilers  nor  industrial 
furnaces  are  considered  to  be 
incinerators  for  regulatory  purposes.  See 
S26ai0  in  SO  FH  661  (January  4. 1965).) 
Thus,  used  oil  marketed  for  use  as  fuel 
in  marine  and  diesel  engines  is  (like 
other  used  oils)  subject  to  the 
presumption  of  ouxing  hazardous  waste  ' 
established  by  today's  rule.] 

It  should  also  be  noted  that  although 
the  used  oil  fuel  spedficatioa  and  the 
invoice  and  certification  recordkeeping 
system  established  by  today's  rule  do 
not  apply  to  used  oil  marketed  for  use  as 
fuel  in  marine  or  diesel  engines,  such 
used  oil  would  be  subject  to  the 
transportation  and  storage  controls  fer 
recyded  oil  that  will  soon  be  proposed. 
When  promulgated,  those  controb  will 
supersede  today's  ndes  for  used  ml  fuels 
and  will  apply  to  all  recycled  oils. 

in.  Kegidalion  of  faidastrial  Furnaces 

EPA  has  defined  "industrial  furnace" 
as  those  devices  specifically  listed  by 
the  Administrator  as  enclosed  devices 
that  are  integral  components  of  a 
manufacturing  process  and  that  use  a 
controlled  flame  to  acconlplish  recovery 
of  materials  or  energy.  See  50  FR  661 
(January  4. 1985).  The  Agency  has  also 
identified  criteria  for  listing  other 
devices  as  industrial  furnaces.  To  date, 
the  list  of  industrial  furnaces  includes 
cement  kilns,  lime  kibis.  aggregate  kilns 
(including  asphalt  kilns),  blast  furnaces, 
and  smelting,  melting  and  refining 
furnaces. 

Owners  and  operators  of  tiiese 
industrial  furnaces  are  subject  to  today's 
rules  for  burners  (see  §  266.35)  when 
they  bum  hazardous  waste  or  off- 
specification  used  oil  for  energy 
recovery  or  for  both  energy  recovery 


and  another  recyding  p«rpose  (see 
section  U  of  diis  preanible). 

IV.  Regulation  afUsad  Oil  SjMce 
Heaters 

As  proposed,  today's  nde  provides  a 
conditioned  eiffimptian  fron  the 
prohibition  on  burning  off-specification 
used  oil  fiiel  in  used  aAi  ^>mce  heaters. 
EPA  stated  at  proposal  (see  50  FR  at 
1700)  that  it  IB  deferring  regulation  of 
these  devices  until  it  better  understands 
the  risk  they  pose  and  evaluates 
regulatory  options  to  address  any  sudi 
hazards.  EPA  stated  further  that  it 
woold  address  regulation  of  tiiese 
devices  in  future  rulemakings.  In  tiw- 
interim,  these  space  heaters  may 
continue  to  bairn  off  spedfication  used 
oil  fuel  provided  that  they  vent  the 
heater  to  the  outdoors  and  bum  only 
used  oil  tiiey  generate  or  receive  from 
do-it-yourself  oil  changes.** 

As  EPA  explained  at  proposal,  used 
oil  space  heaters  are  very  small  heaters 
&«quentiy  used  in  service  stations  and 
auto  repair  shops.  The  units  typically 
bum  1  to  2  gallons  of  used  crankcase  oil 
per  hour.  Ninety  percent  (90%)  of  the 
heaters  are  tiie  vaporization  type  where 
the  oil  is  vaporized  from  a  pan  at  the 
base  of  the  heater  while  metals  and 
heavy,  low  volatility  compounds  remain 
in  the  pan  (and  are  cleaned  out 
periodically).  The  other  heaters  are  the 
atomization  type  where  the  oil  is 
sprayed  into  the  combusticHi  chamber. 
Vaporization  units  appear  to  have  low 
metals  emissions  rates — 5  to  15%  of  the 
metals  are  emitted.  This  is  comparable 
to  (or  lower  than)  the  metals  emission 
rate  bom.  larger  boilers  (industrial  or 
nonindustrial).  Atomization  units, 
however,  appear  to  have  relatively  high 
metals  emissions  rates — 75%  to  95%. 
EPA  conduded  that  vaporization  units 
probably  do  not  pose  a  health  risk  while 
it  is  not  dear  whether  atomization  units 
pose  significant  risks  given  the  small 
size  of  the  units. 

Most  commenters  supported  the 
exemption  and  believed  that  no  fiirther 
regulation  is  necessary.  Supporters 
argued  that  vaporization  units  comprise 
90%  of  the  units  in  operation  and  emit 
only  low  leveis  of  metals.  Supporters  of 
the  exemption  were  silent  wUh  respect 
to  atomization  units. 

Opponents  to  the  exemption  used 
various  arguments  and  proposed  various 
regulatory  altematives.  Many 
commenters  were  concerned  that  the 
risk  from  metals  and  toxic  organic 


emissions  could  be  significant  given  that 
these  space  heaters  are  frequently 
operated  in  residential  areas.  Th^ 
argued  that  it  would  be  premature  to 
grant  an  exemption  tnTtil  fiirther  risk 
assessment  is  conducted.**  Some 
opponents  siiggested  that  atomization 
heaters  be  banned  entirely  and  others 
suggested  application  of  emissions 
standards  to  both  atomization  and 
vaporization  units.  In  addition,  some 
commenters  suggested  that  an 
exemption  would  actually  cause  a 
proliferation  of  space  heaters  since  they 
could  be  viewed  bb  a  cheap,  easy 
method  of  providing  heat  as  well  as 
getting  rid  of  used  oil  Tlius,  EPA  should 
consider  "grandfathering"  existing  space 
heaters  rather  than  granting^  blanket 
exemption.  Commenters  were  also 
conc«ned  that  space  heaters  could 
provide  a  loophc^  Cor  disposal  of 
hazardous  waste  generated  at  service 
stations  and  auto  repair  atiops  by  mixing 
with  the  used  oil  to  be  buraad. 

EPA  continues  to  believe  that 
atomization  space  heaters  may  pose 
significant  ri^  in  unique  situations  (e.g., 
whei;e  multij^  atomization  units 
burning  osed  oil  with  hig^  levels  of 
metals  are  dnstered  together,  and 
persons  are  located  close  to  the  sources) 
while  the  much  more  prevalent 
vaporization  units  probably  do  not  pose 
significant  risks.  "Hius,  we  do  not  believe 
there  is  a  compelling  reason  to  take  the 
extreme  measure  at  this  time  of  virtually 
banning  the  use  of  these  devices  which 
would  result  if  they  were  not  exempted 
from  the  prohibition  on  burning  off- 
specification  used  oil  fud.  We  intend  to 
include  r^ulations  for  these  devices,  as 
deemed  necessary,  when  we  propose 
permit  standards  for  all  boilers  and 
industrial  furnaces  in  1986.  Thus,  we  can 
ensure  that  controls  on.buming  in  these 
devices  are  consistent  writh  controls, 
particularly  for  metals  emissions,  on 
other  boilers  and  industrial  furnaces,  in 
addition,  by  that  time,  we  will  have 
proposed  the  ccMnprehensive 
management  standards  for  recyded  oil 
which  would  regulate  generates  and 
collectors,  as  well  as  the  marketers  and 
burners  (except  for  permit  standards  for 
burning)  regulated  by  today's  rule.  At 
that  time,  we  can  consider  the 
regulatory  impact  on  generators,  as 


96%  vKgm  diewl  fael  betan  om  aa  a  «iie^  riiel. 
The  Mended  faiel  ia  iflwly  to  meet  the  Med  oH  fuel 
•pecifia«i«- Th».  owners  and  oferetore  of  »»ch 
engum  woald  Ik  bwning  a  ined  od  tint  meets  the 
(pecifkatioB  aad  tiiat  wouid  be  exenpt  from 
reguUticB. 


•»  The  fKraifrtiun  m  abo  oendiooBed  on  the  vnit 
having  a  capacity  of  lea*  than  as  mitlion  Btu/hr. 
This  encoB^iasMs  all  aaed  atJ  tpace  itaa^ert  ia  oae 
today  and  prevents  operalore  of  larger  iMilers  from 
claimtng  they  operate  used  oil  space  heater*. 


•*  Harvard  Uiriweraity  submitted  infonnation 
about  fcaearch  they  have  been  conducting  reganXng 
the  efieot  of  oansaions  Iron  uaed  oil  oo  arammabaa 
lung  tissue.  Vatlaus  dosages  were  appbed  in  a 
short-term  inhalation  study  utilizing  hamsters. 
Harvard  re.'jorled  results  showing  hang  damage  from 
metals  and  atitr  toxic  ooasiitaents  from  bo<h 
vaporiuMoa  and  atomizatioa  heeteta.  and 
recommended  further  study  to^veiop  rational  risk 
estimates. 
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required  by  RCRA  section  3014(c),  of 
regulating  used  oil  space  heaters  in 
conjunction  with  the  entire  regulatory 
scheme  for  recycled  oil. 

As  a  final  note,  a  few  conunenters 
suggested  that  proposed  §  266.41(b)(4)(i) 
be  revised  to  conform  with  explicit 
preamble  language  that  allows  the 
owners  or  operators  of  exempted  space 
heaters  to  bum  used  oil  received  from 
"do-it-yourself  oil  changers  as  well  as 
used  oil  they  generate.  We  agree  and 
have  modified  that  provision  in  the  final 
rule  at  5  266.41(b)(2)(iii). 

PART  FOUR:  ADMINISTRATIVE  AND 
STORAGE  STANDARDS 

I.  Administrative  Standards 

A.  Overview 

Hazardous  waste  fuels  and  off- 
specification  used  oil  fuels  are  subject  to 
certain  administrative  requirements, 
including  a  one-time  notification  to 
identify  waste-as-fuel  activities  and  to 
obtain  a  U.S.  EPA  Identification 
Number.  Even  if  an  individual  has 
previously  notified  the  Agency,  and 
already  has  a  U.S.  EPA  Identification 
Number  he  must  renotify  to  identify  his 
waste-as-fuel  activities  (although  Ids 
Identification  Number  remains  the 
same).  Other  administrative 
requirements  include  compliance  with  a 
manifest  system  (for  hazardous  waste 
fuels),  or  an  invoice  system  (for  off- 
specification  used  oil  fuel)  and 
recordkeeping.  In  addition,  persons 
receiving  shipments  of  hazardous  waste 
fuel  or  off-specification  used  oil  fuel 
must  certify  to  the  shipper  that  they 
have  notified  EPA  of  their  waste-as-fuel 
activities,  and  that  they  may  legally 
bum  the  fuel.  These  controls  make  it 
possible  to  administer  and  enforce  the 
prohibitions  against  burning  in 
nonindustrial  boilers,  and  provide  for 
proper  tracking  of  the  materials. 

The  administrative  requirements 
apply  to  both  marketers  and  bumers  of 
hazardous  waste  fuel  and  off- 
specification  used  oil  fuel.  Generators  of 
hazardous  waste  or  used  oil  who  send 
their  waste  directly  to  an  individual  who 
bums  those  wastes  are  considered  to  be 
marketers  and  are  subject  to  these 
controls.  Conversely,  generators  who 
send  their  hazardous  waste  or  used  oil 
to  an  individual  who  does  not  bum  the 
waste  for  energy  recovery  are  not 
considered  to  be  marketers,  even  if  the 
waste  is  bumed  later  for  energy 
recovery  by  another  person.  (Such 
generators  of  hazardous  waste, 
however,  are  subject  to  40  CFR  Part  262 
as  ordinary  hazardous  waste 
generators.) 

Hazardous  waste  fuel  transportation 
is  subject  to  the  full  set  of  Part  263 


requirements.  This  rule  regulates  for  the 
first  time  transporters  of  hazardous 
waste  fuel  that  is  neither  a  listed  waste 
nor  a  sludge.  These  hazardous  wastes 
are  currently  exempt  from  regulation 
under  S  266.36  (see  50  FR  667  Qanuary  4, 
1985)),  a  provision  that  is  superseded  by 
today's  new  Part  286  standards.  Used  oil 
transportation  is  exempt  from  the 
administrative  requirements  in  order  to 
avoid  piecemeal  regulation  of  used  oil 
transporters."  If  used  oil  fuel 
transporters  are  regulated  while  other 
used  oil  transporters  are  not 
transporters  could  avoid  complying  by 
claiming  that  the  used  oil  is  intended  for 
other  purposes.  EPA  will  address 
regulation  of  transporters  in  its  recycled 
oil  management  standards  scheduled  to 
be  proposed  later  this  year. 

The  following  table  summarizes  the 
controls  required  under  today's  mle: 

TABt£  7.— Controls  for  Waste  Fuels 


Genarakx' .... 
Marketers'.... 
Transportara.. 
Bumers 


Hazarckxa  waata 
luel 


Pan  262« _ 

N.RN.P,M,C.aS.. 

Part  283' 

N,RN,P.M,C,aS.. 


On-8peciNca»on 
used  o«  fuel 


Exernpt 
HfmfXCjn. 
Exempt 
N.RN.P.I.Cfl. 


Note: 

■  Hazanlous  waste  and  used  oil  generators  are  not  regulat- 
ed as  manceiers  unless  Ihey  martiet  directly  to  a  burner. 

'Hazaraous  waste  oenefsiors  »ff)o  send  tt)e»  waste  to  a 
hazardous  waste  fuel  marlteier  are  sub)ect  lo  Part  262 
stanoards  as  ordinary  generaiors  See  §26632(a)  Genera- 
tors wno  marVel  mew  hazardous  wasie  fuel  to  bumers  are 
suoiect  to  the  Pan  262  generator  stanoards  as  wa«  as 
today's  hazardous  waste  hiel  marketer  raqurements.  See 
§266  32(0)  ^^ 

'  Hazardous  waste  fuel  transponers  are  sutxect  lo  regula- 
tion as  ordirvary  naza'dous  waste  transponers  Thus,  they  are 
not  requred  to  notity  or  re-notity  tor  their  waste-as-luel 
activities.  However,  they  must  notity  lor  ttieir  hazardous 
waste  transportation  acthnlws  *  they  have  not  notified  atr 
ready  ^ 

Key 

N— Noliiicalkxi  and  identilication  number. 

RN— Benonty  lor  waste-as-fuel  activnes. 

P— Pron«ition»  on  marketing  to,  or  txjrning  In,  nonindustrial 
boilers. 

M.l^<k)mp)iance  with  manifest  (M)  or  Invoice  (I) 

C— Provide  or  receive  canification  o«  compliance  with 
standards  lor  burning. 

R— Recordkeeping. 

S— Storage  Standards 


B.  Notification  Requirements 

1.  Purpose  of  Notification.  Notification 
is  necessary  because  EPA  must  be  able 
to  identify  those  persons  who  engage  in 
waste-as-fuel  activities  in  order  to 
ensure  that  waste  fuels  are  managed 
properly  and  not  routed  to  nonindustrial 
markets.  The  special  waste-as-fuel 
notification  is  mandated  under  RCRA 


"  Many  used  oil  transporters  (collectors)  pick  up 
used  oil  from  several  small  generators  and 
aggregate  the  oil  at  satellite  storage  facilities  prior 
to  shipment  in  larger  tankers  to  used  oil  processors 
or  rerefiners.  These  transporters  are  not  considered 
marketers  unless:  (1)  They  ship  used  oil  directly  to  a 
person  who  bums  the  oil  for  energy  recovery;  or  (2) 
they  process  used  oil  to  produce  a  fuel  at  the 
storage  facility.  Any  blending  of  used  oils  resulting 
from  accumulation  in  the  transporter's  storage  tanks 
is  incidental  to  the  primary  function  of 
accumulation  and  is  not  considered  to  be  blending 
or  processing  in  this  rule. 


section  3010(a),  as  amended.  A  U.S.  EPA 
Identification  Number  will  be  assigned 
to  those  facilities  subject  to  RCRA 
regulation  for  the  first  time. 

2.  Who  Must  Notify.  The  following 
persons  must  notify  either  EPA  or  an 
authorized  state  ••  to  identify  their 
waste-as-fuel  activities:  (1)  Marketers  of 
hazardous  waste  fuel  or  off-specification 
used  oil  fuel  (e.g.,  third-party  processors, 
blenders,  and  distributors,  and 
generators  marketing  directly  to 
bumers);  (2)  bumers  of  hazardous  waste 
fuel  or  off-specification  used  oil  fuel, 
except  generators  who  bum  their  oil  in 
space  heaters  under  §  286.41(b)(2)(iii); 
and  (3)  marketers  (or  bumers)  vSho  first 
claim  used  oil  fuel  meets  the 
specification  and  so  is  exempt  from 
subsequent  regulation.  If  any  of  these 
individuals  has  previously  notified  the 
Agency  of  any  hazardous  waste 
management  activities  and  obtained  a 
U.S.  EPA  Identification  Number,  they 
must  renotify,  and  may  use  the  revised 
notification  form  to  do  so  (see 
discussion  below). 

EPA  explained  at  proposal  that  the 
following  persons  need  not  comply  with 
the  waste-as-fuel  notification 
requirement:  (1)  Hazardous  waste 
generators  who  neither  bum  their 
wastes  for  energy  recovery  nor  market 
their  wastes  for  energy  recovery  directly 
to  a  bumer,  because  they  may  not  know 
the  end  use  of  their  waste;  (2)  hazardous 
waste  fuel  transporters,  for  the  same 
reason  given  for  generators;  "^  and  (3) 


••  EPA  is  allowing  notifiers  to  notify  either  EPA 
or  States  authorized  to  operate  the  hazardous  waste 
program  even  though  amended  section  3(no(a) 
requires  that  both  EPA  and  authorized  States  be 
notified.  EPA  is  deviating  from  the  statutory 
provision  for  practical  reasons.  EPA  and  authorized 
States  have  developed  a  system  for  handling  sactioa 
3010  notifications  that  heretofore  could  be 
submitted  to  either  EPA  or  the  State.  Under  that 
system,  the  State  automatically  forwards 
notifications  it  receives  to  EPA  for  processing  and 
assigimient  of  an  identification  number.  If  waste-as- 
fuel  notifications  were  submitted  to  both  EPA  and 
the  authorized  State,  a  facihty  could  inadvertently 
be  assigned  two  identification  nimiber*.  Thus, 
simultaneous  notifications  to  both  EPA  and  States 
not  only  will  not  further  envirorunental  protection, 
but  could  be  counler-pnxluctive.  In  addition,  the 
requirement  that  persons  notify  both  EPA  and 
States  was  to  provide  that  regujatioiu  implementing 
the  HSWA  take  effect  immediately  even  in 
authorized  States,  a  concern  later  addressed 
directly  by  amended  section  3006(g).  By  amending 
section  3006(g).  Congress  eliminated  the  need  for 
dual  notification. 

*'  Hazardous  waste  generators  and  traiuporters 
are  nonetheless  subiect  to  the  notification  (and 
other  requirements)  of  Parts  262  ana  ^63  as  ordinary 
generators  and  transporters.  Thus,  the  significance 
of  the  discussion  in  the  text  is  that  generators  and 
transporters  need  not  renotify. 
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used  oil  generators  and  transporters 
(unless  they  also  market  directly  to  a 
bumer).'^ 

Notification  also  does  not  apply  to 
owners  and  operators  of  boilers  or 
furnaces,  including  but  not  limited  to 
nonindustrial  boilers,  who  bum  used  oil 
fuel  that  meets  the  specification. 
3.  Use  of  the  Hazardous  Waste 
Notification  Form.  Persons  required  to 
file  notifications  (or  renotify)  with  EPA 
or  authorized  States  because  of  their 
waste-as-fuel  activities  may  use  EPA 
Form  8700-12  (revised  11/85): 
"Notification  of  Hazardous  Waste 
Activity."  See  the  appendix  to  today's 
regulation.  This  form  is  a  revision  of  the 
existing  notification  form  which  was 
modified  to  include  waste-as-fuel 
notification  requirements.  The  Agency 
made  minor  changes  to  the  proposed 
form  to  make  it  clear  that  persons  who 
first  claim  that  the  used  oil  fuel  they 
market  meets  the  specification  are 
subject  to  the  requirements  (including 
notification,  used  oil  analysis,  and 
recordkeeping)  provided  under  §  266.43. 
See  preamble  discussion  in  section  IV.E 
of  Part  Two. 

The  revised  notification  form  provides 
EPA  with  the  number  and  location  of 
faciUties  involved  in  processing, 
blending,  marketing,  and  distributing  of 
waste  fuels,  and  the  number,  type,  and 
location  of  burners.  These  data  will  be 
used  to  develop  a  general  profile  of  the 
waste  fuel  industry  and  assist  in  future 
regulatory  development. 

Several  commenters  suggested 
revisions  to  the  proposed  notification 
form.  One  commenter  argued  that 
language  requiring  the  signer  of  the  form 
to  be  personally  familiar  with  and 
responsible  for  the  veracity  of  the 
responses  places  an  undue  burden  on 
managers  of  facilities  who  may  not  be 
aware  of  all  operatioi^  of  their  faciUty 
on  a  day-to-day  basis.  This  requirement 
has  been  in  place  since  the  notification 
form  was  first  used  for  the  RCRA 
hazardous  waste  program  in  1980.  It  is 
not  a  special  requirement  pertaining  to 
notification  of  waste-as-fuel  activities. 
EPA  sees  no  compelling  reasons  to 
modify  its  longstanding  position  that 
one  person  must  ultimate  take 
responsibility  for  a  faciUty's  operation 
and  compliance  with  federal  regulations. 


••  A«  noted  at  propoMl  however  (see  50  FR 1702. 
n.  as),  used  oil  generators  and  transporters  who 
send  used  oU  to  marketers  that  bum  some  used  oil 
•re  not  considered  to  be  marketing  used  oil  fuel 
directly  to  a  burner  for  purposes  of  today's  rule. 
Thus,  these  generators  and  transporters  are  not 
regulated  (and  not  required  to  notify)  as  marketers. 
This  is  because  the  bumirw  at  the  marketers"  facility 
is  considered  incidental  tothe  primary  function  of 
the  marketers'  facility:  processing  and  marketing  of 
used  oil  fuel 


Another  commenier  suggested  that  the 
reference  to  "listed  infectious  waste"  on 
the  proposed  form  be  dropped,  since  no 
such  category  exists.  This  was  an 
oversight  on  EPA's  part,  and  has  been 
deleted  horn  the  final  form. 

4.  Notification  Procedures  and 
Implementation.  As  EPA  indicated  at 
proposal,  it  estimates  that  there  are,  at 
most,  20,000-30.000  persons  that  may  be 
required  to  file  notifications.  While  EPA 
does  not  intend  to  carry  out  a  mass 
mailing  to  potentially  affected  parties, 
the  Agency  will  widely  announce  the 
notification  requirements  of  these  rules 
through  the  press  and  trade  journals. 

Persons  required  to  notify  under 
today's  rule  should  consider  this  Federaf 
Register  notice  their  final  notice  to 
submit  a  notification.  To  obtain  a 
notification  form,  you  should  contact 
your  authorized  State  hazardous  waste 
agency  or  your  U.S.  EPA  Regional 
Office.  Each  requester  will  receive  a 
complete  notification  package,  including 
a  form  and  accompanying  instructions, 
to  assist  him  in  filing  his  notification. 

EPA  will  return  to  each  notifier  an 
acknowledgment  of  receipt  of  the 
notification,  and  will  issue  a  U.S.  EPA 
Identification  Number  if  one  was  not 
previously  assigned.  This 
acknowledgement  in  no  way  constitutes 
an  endorsement  by  EPA  of  \he  adequacy 
of  the  notification  or  of  the  notifier's 
business  practices;  rather,  it  serves  as  a 
confirmation  that  EPA  received  the 
notification. 

5.  Legal  Significance  of  Notification. 
EPA  is  promulgating  the  notification 
requirement  for  hazardous  waste  fuels 
and  o£f-specification  used  oil  fuels  under 
the  authority  of  Section  3010(a)  of 
RCRA.  as  amended.  The  notification  is  a 
prerequisite  for  RCRA  interim  status 
(see  RCRA  section  3005(e)(2))  for 
owners  and  operators  of  hazardous 
waste  fuel  storage  facilities.  See  H.R. 
Rep.  No.  98-198  at  41,  likewise 
specifying  that  notification  of 
management  of  hazardous  waste  fuels 
serves  as  a  prerequisite  for  interim 
status.) 

C.  Transportation  Controls 

As  proposed.  EPA  is  adopting  today  a 
system  to  track  movement  of  hazardous 
waste  fuel  and  off-specification  used  oil 
fuel  from  the  initial  marketers  (e.g.. 
processors,  blenders,  distributors,  or 
generators  who  market  to  burners 
through  intermediaries  (e.g., 
transporters,  distributors)  to  the 
industrial  users  who  bum  the  fuel  for 
energy  recovery.**  This  ti-acking  system' 


I/- 

allows  regulatory  officials  to  track  a 
hazardous  waste  fuel  or  off-specification 
used  oil  fuel  from  point  of  processing, 
blending,  or  other  treatment  to  point  of 
burning,  thus  making  the  prohibition  on 
buming  in  nonindustrial  boilers 
enforceable.  Equally  important,  the 
tracking  document  (either  a  manifest  or 
an  invoice)  alerts  persons  who  handle 
these  materials  that  they  are  receiving  a 
hazardous  waste  or  off-specification 
used  oil. 

Consequently.  EPA  today  is  finalizing 
its  proposal  that  all  shipments^f 
hazardous  waste  fuel  be  accompanied 
by  a  manifest.  Hazardous  waste  fuel 
marketers  are  subject  to  the 
transportation  (and  pre-transport) 
requirements  of  40  CFR  Part  262  and 
transporters  are  subject  to  the 
requirements  of  40  CFR  Part  263. 

We  are  requiring  a  slightly  different, 
system  for  off-specification  used  oil  fuel, 
whereby  marketers  (e.g.,  processors, 
blenders,  distributors,  and  generators 
who  market  to  bumers)  offering  off- 
specification  used  oil  fuel  for  sale  must 
prepare  and  send  an  invoice  to  the  fuel 
buyer,  but  do  not  have  to  have  the 
invoice  physically  accompany  each 
shipment.  (Transporters  thus  will  not 
have  to  comply  with  any  invoice 
requirement.)  This  distinction  (i.e., 
invoice  in  lieu  of  a  manifest)  is  needed 
to  avoid  piecemeal  regulation  of  used  oil 
transporters,  as  explained  at  proposal. 
See  50  FR  1704  n.  76. 

The  invoice  must  include  the  shipment 
initiator's  name,  address  and 
identification  number,  the  receiving 
facility's  name,  address,  and 
identification  number  and  the  quantity 
of  off-specification  used  oil  fuel  shipped. 
All  of  this  information  is  currently 
required  in  the  standard  EPA  hazardous 
waste  manifest. 

As  EPA  stated  at  proposal,  in  a 
situation  where  an  off-specification  used 
oil  fuel  goes  from  a  processor  or  blender 
to  an  intermediate  distributor,  the 
distributor  must  reinstitute  a  new 
invoice  to  accompany  any  fuel  it  sells 
that  is  produced  from  or  otherwise 
contains  the  used  oil  (unless  the  used  oil 
fuel  now  meets  the  specification).  This 
requirement  is  consistent  with  those 
found  in  other  parts  of  the  RCRA 
regulations  whereby  intermediate 
storage  facilities  must  reinitiate  a 
manifest.  See.  e.g..  40  CFR  264.71(c)  and 
262.10(f). 


••The  system  is  already  in  place  for  certain 
hazardous  waste  fuels— namely  listed  wastes  and 
sludges  when  sent  directly  from  the  generator  to  a 


burner.  See  Subpart  D  of  Part  286  in  50  FR  667 
(January  4. 1985).  Today's  rule  expands  the  system 
to  all  hazardous  waste  fuels  managed  by  all 
marketers  and  burners,  except  those  specifically 
exempted  under  !  261.6(a)(3)  as  revised  in  today's 
rule. 
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As  described  in  the  proposal,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  RCRA  to 
require  producers,  distributors,  and 
mariketers  of  hazardous  waste  fuels  to 
include  a  warning  label  on  the  invoice 
or  bill  of  sale  for  the  fuel.  The 
requirement  became  eH^ective  in 
February  1985.  but  is  superseded  by 
today's  rule.  The  Agency  believes  that 
the  requirement  for  an  invoice  or  a 
manifest  achieves  the  same  purposes  as 
a  warning  label— to  alert  the  user  or 
distributor  that  he  is  receiving 
hazardous  waste  fuel.  The  manifest  also 
notifies  the  transporter  that  he  is 
handling  hazardous  waste  because  the 
manifest  must  accompany  the  shipment. 
No  comments  disagreed  with  the 
Agency's  conclusion  that  an  invoice  or 
manifest  is  an  adequate  replacement  for 
the  statutory  warning  label. 

Several  comments  were  received  on 
the  proposed  invoice/manifest 
requirement.  Commenters  suggested  that 
transfer  of  waste  fuels  from  site  to  site 
within  the  same  company  should  be 
exempt  from  the  invoice  and 
manifesting  requirements.  Commenters 
pointed  out  that  such  transfers  are 
routine;  thus,  they  reasoned  that 
invoices  or  manifests  are  unnecessary. 
At  the  very  least,  commenters  requested 
that  EPA  consider  a  simplified  manifest 
or  invoice  for  such  transactions. 

EPA  believes  that  the  manifest 
requirement  for  hazardous  waste  fuels 
serves  essentially  the  same  purpose  as 
the  current  manifest  requirement  for 
■  other  hazardous  waste — to  alert 
transporters  {and  emergency  response 
officials)  as  well  as  facility  operators 
(e.g.,  burners)  of  the  fire  and  explosion 
hazards  posed  by  the  shipment  and  to 
establish  a  paper  trail  that  will  enable 
enforcement  officials  to  implement  and 
enforce  the  regulations.  Given  similar 
purposes  and  that  off-site,  but 
intracompany,  shipments  of  other 
hazardous  waste  are  subject  to  full 
manifest  requirements,  EPA  sees  no 
compelling  reason  to  modify  manifest 
requirements  specifically  for  hazardous 
waste  fuel.  See  also  50  PR  28724-28725 
(July  15, 1985)  where  the  Agency 
adopted  the  same  position  with  regard 
to  the  warning  label  required  by  RCRA 
section  3004(r)(l). 

D.  Notice  and  Certification 
Requirements  ' 

To  enforce  the  prohibition  on  burning 
hazardous  waste  fuel  and  off- 
specification  used  oil  fuel  in 
nonindustrial  boilers,  the  prohibition 
applies  not  only  to  the  boiler  owner  and 
operator,  but  also  to  the  waste  fuel 
marketer.  Thus,  a  marketer  (a  processor, 
blender,  distributor,  or  a  generator 


marketing  directly  to  a  burner)  may  not 
sell  hazardous  waste  fuels  or  off- 
speciflcation  used  oil  fuel  to  a  person 
who  bums  it  in  a  nonindustrial  boiler 
but  must  ensure  that  they  market  these 
fuels  only  to  persons  in  (and,  thus, 
aware  of)  the  regulatory  system:  persons 
who  have  notified  EPA  of  their  waste- 
as-fuel  activities.  In  addition,  marketers 
are  responsible  for  determining  whether 
their  waste  fuel  is  subject  to  regulation 
(i.e.,  whether  their  product  fuel  contains 
hazardous  waste  or  is  off-specification 
used  oil). 

As  EPA  explained  at  proposal,  to 
comply  with  these  requirements, 
marketers  need  to  know  whether  the 
person  receiving  a  shipment  of 
hazardous  waste  fuel  or  off-specification 
used  oil  fuel  has  notified  EPA  of  his 
waste-as-fuel  activities  and  whether  he 
intends  to  bum  the  fuel  only  in  a  utility 
boiler  or  industrial  boiler  or  industrial 
fumace.  Thus,  the  rules  include  a 
provision  requiring  that  a  marketer  of 
hazardous  waste  fuel  or  off-specification 
used  oil  fuel  receive  a  certification  from 
the  fuel  purchaser  stating  that  the 
purchaser  has  notified  EPA  of  his  waste- 
as-fuel  activities  and  will  bum  the  fuel 
only  in  unrestricted  boilers  or  furnaces. 
This  certification  is  a  one-time  notice 
and  is  required  before  sending  the  initial 
shipment.  Similarly,  the  purchaser  is 
required  to  send  the  certification  before 
receiving  the  first  shipment  from  a 
marketer.  This  will  ensure  that  the 
recipient  is  aware  of  the  regulations 
applicable  to  waste  fuels  and  of  his 
responsibilities  as  a  burner  (or 
intermediary).  Hazardous  waste  and 
used  oil  generators  (and  transporters 
receiving  waste  from  generators)  who 
market  their  waste  to  a  person  who  is 
not  a  burner  are  not  subject  to  this  (or 
any  other)  requirement  for  marketers 
and  a  recipient  of  the  generator's 
hazardous  waste  or  used  oil  is  not 
required  to  provide  the  generator  with  a 
certification  notice.  (Hazardous  waste 
generators  and  their  transporters  are, 
however,  subject  to  regulation  as 
ordinary  hazardous  waste  generators 
and  transporters  under  40  CFR  Parts  262 
and  263  respectively.) 

E.  Used  Oil  Analysis  Requirements  for 
Marketers 

Marketers  who  first  claim  used  oil 
meets  the  specification  and  is 
essentially  exempt  from  further 
regulation  i°°  must  document  by 


'00  As  discussed  in  the  text  in  Part  Two,  section 
IV.E.  such  marketers  must  keep  records  of  the  initial 
shipment  of  specification  used  oil.  Also,  as 
discussed  in  section  IV.F.  EPA  and  State 
enforcement  ofTicials  have  the  authority  to  enter  the 
premises  of  a  person  believed  to  be  handling  used 
oil  fuel  and  to  collect  samples  of  fuel  oil. 


analyses  or  other  information  that  th^ 
oil  in  fact  meets  the  specification. 
Although  the  proposal  required  testing 
for  documentation,  the  final  mle  allows 
the  use  of  other  information  to  show 
that  the  oil  meets  the  specification.  See 
previous  discussion  in  Part  Two.  section 
IV.F.  This  is  consistent  with  a 
generator's  requirements  under  40  CFR 
262.11(c)  to  use  testing  or  other 
information  to  determine  whether  his 
solid  waste  is  hazardous  waste. 
Ordinarily,  however,  we  expect  that 
testing  will  be  used  to  demonstrate 
compUance.  If  a  person's  determination 
that  used  oil  meets  the  specification  is 
found  to  be  erroneous,  he  is  in  violation 
of  the  regulations  regardless  of  intent 

Persons  required  to  obtain  analyses 
(or  other  information)  to  demonstrate 
that  their  used  oil  fuel  meets  the 
specification  include  processors  and 
blenders  (and  bumers)  who  treat  used 
oil  known  to  be  off-specification  to 
produce  specification  used  oil  fuel  and 
persons  who  market  or  bum  as 
specification  used  oil  fuel  used  oil 
received  directly  from  generators  or 
collectors.  (Used  oil  received  directly 
from  generators  or  from  collectors  who 
receive  oil  from  generators  is  presumed 
to  be  off-specification  unless 
demonstrated  otherwise.)  EPA 
explained  at  proposal  that  such 
analyses  and  recordkeeping  are  required 
to  enable  the  Agency  to  enforce  the 
prohibitions  on  those  persons  who  first 
claim  that  used  oil  fuel  meets  the 
specification. 

Persons  who  obtain  analyses  of  used 
oil  to  demonstrate  compliance  with  the 
specification  must  ensure  that 
representative  samples  are  obtained  and 
that  appropriate  analytical  procedures 
are  used.  Sampling  and  analysis  of  used 
oil  is  discussed  above  in  section  IV.F. 

F.  Recordkeeping  Requirements 

The  recordkeeping  requirements  are 
limited  requirements  designed  primarily 
to  keep  track  of  the  movement  of 
hazardous  waste  fuels  and  off- 
specification  used  fuels,  llie  substantive 
prohibitions  as  well  as  the  various 
administrative  requirements  would  not 
be  enforceable  without  these 
recordkeeping  requirements.  As 
proposed,  marketers  and  bumers  must 
keep  a  copy  of  the  manifest  or  invoice 
(for  used  oil)  that  accompanies  or  that 
applies  to  each  fuel  shipment.  In 
addition,  marketers  and  bumers  are 


irrespective  of  whether  the  person  reasonably 
believes  his  used  oil  fuel  meets  the  specification,  for 
the  purposes  of  determining  compliance  with 
today's  rule. 
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required  to  retain  copies  of  certification 
notices  that  they  initiate  or  receive. 

EPA  also  proposed  that  marketers  of 
used  oil  fuel  who  first  claim  the  oil 
meets  the  specification  are  required  to 
obtain  analyses  of  their  used  oil  fuel 
product  to  document  that  it  meets  the 
specification.  Copies  of  the  analyses 
must  be  retained  for  three  years.  As 
discusted  above,  today's  final  rule 
allows  the  use  of  other  information  to 
document  that  used  oil  meets  the 
specification.  Such  other  information 
must  also  be  retained  for  three  years. 

In  response  to  commenters'  concerns 
about  the  enforceability  of  the  proposed 
rule,  the  final  rule  includes  additional 
recordkeeping  requirements  for  persons 
who  first  claim  used  oil  fuel  meets  the 
specification.  See  section  IV JE  of  this 
preamble.  Today's  rule  requires  these 
persons  to  also  keep  records  on  inititd 
shipments  of  specification  used  oil  fuel. 
Subsequent  shipments  (e.g.,  by 
distributors)  are  not  subject  to 
regulation. 

As  proposed,  all  records  must  be 
retained  at  the  facility  for  three  years, 
except  that  certification  notices  must  be 
kept  for  three  years  from  the  date  a 
person  last  engages  in  a  waste  fuel 
mariceting  transaction  with  the  person 
who  sent  or  received  the  certification 
notice.  These  records  must  be  available 
for  inspection  by  an  officer,  employee, 
or  representative  of  EPA  (see  RCRA 
section  3007). 

n.  Storage  Requirements  for  Hazardous 
Waste  Fuel 

As  explained  at  proposal,  today's  rule 
expands  existing  requirements  for 
storage  so  that  all  storage  of  all 
hazardous  waste  fuels  is  subject  to 
regulation.  Under  previously  existing 
provisions  of  40  CFR  281.6,  and 
continued  under  the  solid  waste 
definition  rulemaking  at  Subpart  D  of 
Part  286  (see  50  FR  667  (January  4, 
1985)),  hazardous  wastes  that  are  listed 
wastes  or  sludges  are  subject  to  the 
storage  standards  of  Parts  262.  284,  and 
265,  when  stored  prior  to  use  as  a  fuel 
and  prior  to  use  to  produce  a  fuel. 
Nonsludge  wastes  that  are  hazardous 
only  because  they  exhibit  a 
characteristic  of  hazardous  waste,  and 
hazardous  waste  fuel  produced  by  an 
off-site  marketer  by  processing, 
blending,  or  other  treatment  qf 
hazardous  waste,  were  exempt  fttjm 
regulation  prior  to  today's  rule.  All 
hazardous  waste  used  to  produce  fuel 
and  all  hazardous  waste  fiiel  so 
produced  are  subject  to  today's  storage 
requirements  for  the  reasons  given 
below. 


A.  Which  Hazardous  Wastes  Are 
Subject  to  Storage  Requirements 

The  Agency  is  today  regulating  the 
storage  (and  transportation)  of  any 
hazardous  waste  used  to  produce  a  fuel 
and  of  any  hazardous  waste  fuel  so 
produced.  We  are  thus  eliminating  the 
current  distinction  between  listed 
wastes  and  sludges  on  the  one  hand  and 
unlisted  spent  materials  and  unlisted 
byproducts  on  the  other.  As  explained  at 
proposal,  these  distinctions  are  not 
environmentally  justifiable,  and  exist 
only  because  of  the  Agency's  initial 
uncertainty  (in  1980)  about  an 
appropriate  regulatory  regime  for 
recycled  wastes.  See  48  FR  14475  (April  ' 
4. 1963).  It  is  now  our  view  that  a 
hazardous  waste  classification  as 
sludge,  by-product,  or  spent  mateijal,  or 
listed  vs.  unlisted  (characteristic) 
hazardous  waste  has  no  relation  to  the 
type  of  hazard  the  waste  poses  when 
stored,  and  therefore,  that  storage  of  all 
of  these  should  be  regulated  uniformly. 
Id. 

B.  Eliminating  the  Exemption  for 
Storage  of  Hazardous  Waste  Fuel 
Produced  by  Persons  Who  Did  Not 
Generate  the  Waste 

As  proposed,  today's  rules  subject  all 
hazardous  waste  fuels  to  storage  (and 
other)  controls.  This  includes  storage  by 
the  initial  marketer  (e.g.,  processors, 
blenders),  storage  by  subsequent 
marketers  (e.g.,  distributors),  and 
storage  by  burners.  (Hazardous  waste 
storage  by  ordinary  generators  whose 
waste  is  destined  to  be  burned  for 
energy  recovery,  but  who  do  not  market 
directly  to  burners,  is  also  subject  to 
regulation.) 

The  present  regulatory  regime 
provided  by  Subpart  D  of  Part  288  (see 
50  FR  867  (January  4, 1985))  whereby 
hazardous  waste  fuel  produced  by  a 
person  who  neither  generated  the  waste 
nor  bums  the  fuel  is  exempt  from 
regidation  was  intended  only  as  an 
interim  measure  and  cannot  be 
defended  on  environmental  grounds. 
The  argument  that  hazardous  waste 
fuels  fuuiction  as  valuable  inventory  in  a 
burner's  hands  and  so  will  be  stored 
safely  does  not  appear  tenable,  and 
already  has  been  rejected  by  the 
Agency.  See  50  FR  617-618,  632,  843 
panuary  4. 1985).  Hazardous  waste  fuels 
in  many  cases  do  not  command 
substantial  economic  value;  in  some 
situations,  burners  are  even  paid  to 
accept  these  materials.  In  addition,  the 
fact  that  a  hazardous  waste  fuel  is  being 
stored  as  a  commodity  is  insufficient  to 
prevent  substantial  risk.  There  have 
been  many  damage  incidents  from 
product  and  raw  material  storage, 


examples  being  spills  from  underground 
and  above-ground  product  storage 
tanks,  including  fuel  storage  tanks.  See 
49  FR  29418  (July  20, 1984).  Indeed,  the 
Agency  has  found  that  leaks  and  spills 
from  hazardous  waste  tank  storage  is 
very  likely,  and  that  this  risk  is 
substantial  and  requires  regulatory 
control.  See  also  Section  801  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  requiring  EPA  to 
Tegulate  underground  storage  tanks 
storing  products.  The  Agency  also  has 
been  told  by  State  regulatory  officials 
and  used  oil  fuel  dealers  that  hazardous 
waste  fuels  are  suspected  of  causing  a 
number  of  fires  in  the  New  York  City 
and  New  Jersey  areas.  Another 
commenter  described  a  "major  accident 
at  a  cement  kiln  using  waste-derived 
fuels."  The  Agency  thus  does  not  see 
any  reason  to  regiilate  this  type  of 
hazardous  waste  storage  differently 
fix)m  other  hazardous  waste  storage. 

Today's  rule  subjects  all  storage  of  all 
hazardous  waste  fuels  to  the  storage 
standards  provided  by  40  CFR  Parts  262 
(for  short-term  accumulation  of  fuels  by 
a  generator  who  bums  his  waste  on  site 
or  who  markets  directly  to  a  bumer), 
264,  and  265,  with  one  exception.  As 
proposed,  we  are  not  subjecting 
hazardous  waste  fuel  stortige  by  an 
existing  bumer  to  the  final  permitting 
standards  of  40  CFR  Part  264  at  this  time 
for  several  reasons.  Because  we  intend 
to  regulate  most  burning  of  hazardous 
waste  fuels  in  a  manner  that  would 
require  some  form  of  permitting,  we  do 
not  want  to  issue  a  permit  to  a  bumer 
for  storage  and  then  have  to  issue  a 
second  permit  in  the  near  future  for 
burning.  We  thus  plan  to^elay  adopting 
final  permitting  storage  standards  for 
existing  bumers  until  a  single  permit 
proceeding  can  address  both  burning 
and  storage.  Thus,  existing  bumers  will 
be  subject  only  to  the  storage  staadards 
for  tanks  and  containers  contained  in 
Part  265. 

In  addition,  as  proposed,  a  permit  is 
not  presently  required  to  store  off- 
specification  used  oil  fuel.  EPA  is  not 
imposing  storage  requirements  on  used 
oil  fuel  at  this  time  because  the  Agency 
wishes  to  avoid  the  piecemeal 
regulation  of  used  oil  storage  which 
would  result  were  we  to  regulate  used 
oil  fuel  storage  in  advance  of  other  types 
of  used  oil  storage.  Storage  requirements 
will  be  proposed  when  the  Agency 
proposes  comprehensive  regulations  for 
recycled  oil  on  the  next  futiire. 

Hazardous  waste  fuels  stored  by  a 
marketer  are  subject  to  regiilation.  Thus, 
as  explained  at  proposal,  storage  of  both 
incoming  hazardous  waste  and  outgoing 
hazardous  waste  fuels  are  regulated. 
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Many  marketers  are  already  subject  to 
regulation  as  storage  facilities  because 
they  store  incoming  listed  wastes  and 
sludges,  and  may  be  operating  under 
interim  status  standards.  These 
marketers  need  to  amend  their  Part  A 
storage  applications  to  seek  an 
authorization  to  expand  their  interim 
status  operations  to  include  the  waste 
fuel  storage  area.  See  §  270.72. 

Numerous  comments  were  received 
on  the  proposed  storage  requirements. 
Many  commenters  opposed  compliance 
with  the  storage  standards  for  industrial 
boiler  owners  and  operators  because 
they  believed  they  were  uimecessary 
since  industrial  boiler  owners  and 
operators  are  well  aware  of  the  hazards 
of  storage  and  handling  of  hazardous 
waste.  Compliance  with  the  storage 
standards  would  cause  them  to  incur 
large  costs  for  little  reason,  they  argued. 
We  disagree.  We  have  noted  above  that 
burner  storage  facilities  have  been 
exempt  from  regulation  only  as  an 
interim  measure  and  the  exemption 
cannot  be  defended  on  environmental 
grounds.  See  also  50  FR  643  (January  4, 
1985)  where  the  Agency  discussed  why 
it  was  unable  to  eliminate  any 
requirements  from  Part  265  (or  264) 
storage  standards  for  recycled 
hazardous  wastes. 

Other  commenters  suggested  class 
permitting  of  storage  facilities.  EPA  will 
consider  issues  concerning  permitting  of 
burner  storage  facilities  when  the  permit 
standards  for  existing  burners  (and 
storage)  are  proposed  in  1986.  Today's 
rule  applies  only  the  interim  status  Part 
265  standards  to  existing  burner  storage 
facilities  (the  predominant  class  of 
storage  units  affected  by  this  rule). 

III.  Examples  of  How  These  Regulations 
Operate 

The  following  hypothetical  examples 
illustrate  how  the  rules  operate: 

1.  Generator  G  generates  a  hazardous 
waste  and  sends  it  to  burner  B  who 
stores  it  in  a  tank  prior  to  burning  in  an 
industrial  boiler  for  energy  recovery. 

G  is  a  hazardous  waste  fuel  marketer 
because  he  markets  directly  to  a  burner. 
Assuming  that  G  is  a  large  quantity 
generator  (and  EPA  is  unaware  of 
situations  where  small  quantity 
generators  send  hazardous  wastes 
directly  to  burners),  he  must  comply 
with  the  requirements  for  marketers, 
including  the  manifest  and  storage 
requirements,  and  notification  as  a 
hazardous  waste  fuel  marketer.  Prior  to 
sending  the  first  shipment,  he  must  also 
obtain  a  certification  from  B  that  B  has 
notified  EPA  of  his  waste-as-fuel 
activities  and  that  he  will  bum  the  fuel 
only  in  unrestricted  units  (i.e..  industrial 
boilers,  industrial  furnaces  and  utility 


boilers).  B  is  a  hazardous  waste  fuel 
burner  and  a  RCRA  storage  facihty. 
Assuming  he  already  is  engaging  in 
hazardous  waste  management  activities 
as  a  facility,  he  must  comply  with  the 
interim  status  standards  for  storage 
(including  submitting  a  Part  A  permit 
application).  If  B  is  a  new  storage 
facility  (i.e.,  is  not  in  existence  as  a 
facility  at  the  time  these  rules  become 
effective),  he  must  obtain  a  storage 
permit  prior  to  storing  the  hazardous 
waste  fuel.  He  must  also  notify  EPA  of 
his  waste-as-fuel  activities  and  provide 
G  with  the  certification  discussed  above 
prior  to  receiving  the  first  shipment.  B 
will  have  one  identification  number  for 
storage  and  burning. 

2.A.  Generator  G,  a  large  quantity 
generator,  generates  a  hazardous  waste 
but  sends  it  to  an  intermediate 
processor  P,  who  mixes  it  with  other 
wastes  and  sells  the  mixture  to  a  burner 
B  who  stores  it  in  a  tank  prior  to  burning 
in  an  industrial  boiler  for  energy 
recovery. 

G  is  subject  to  regulation  imder  Part 
262  as  a  generator  and  must  comply 
with  the  manifest  system  and  appHcable 
storage  requirements.  He  is  not  subject 
to  the  requirements  for  marketers.  P  is  a 
marketer.  He  must  obtain  a  storage 
permit  to  store  the  hazardous  wastes 
received  from  the  generator.  The 
blended  mixture  is  hazardous  waste  fuel 
and  is  subject  to  the  storage  controls 
under  Parts  264  and  265.  P  and  B  must 
notify  EPA  of  their  waste-as-fuel 
activities,  and  must  comply  with  the 
certification  requirements.  B  is  a 
hazardous  waste  fuel  burner  who  has  a 
RCRA  storage  facility  subject  to  the 
interim  status  controls  of  Part  265 
(assuming  the  facility  is  in  existence  at 
the  time  the  rule  is  effective). 

2.B.  G,  a  large  quantity  generator, 
generates  a  hazardous  waste  and  mixes 
it  with  used  oil.  The  mixture  is  sent  to  P, 
who  does  further  blending  with  used  oil, 
and  then  sends  the  mixture  to  B  where  it 
is  burned  as  in  the  previous  example. 

The  controls  operate  in  this  situation 
just  as  in  the  previous  example.  A 
mixture  of  large  quantity  generator 
hazardous  waste  and  used  oil  is  subject 
to  regulation  as  hazardous  waste. 

2.C.  G  is  a  small  quantity  generator 
who  generates  a  hazardous  waste  and 
mixes  it  with  used  oil,  as  in  example  2.B. 
G  sends  the  mixture  to  processor  P,  who 
processes  the  material  further  and  sells 
processed  oil  as  fuel.  The  fuel  meets  the 
specification  for  used  oil.  It  then  is  sold 
to  retail  fuel  dealers  and  to  industrial 
and  nonindustrial  users. 

In  this  situation  (i.e.,  where  a  small 
quantity  generator  mixes  its  hazardous 
waste  with  used  oil),  the  mixture  is 
exempt  (for  the  time  being)  from 


regulation  as  hazardous  waste  under  the 
provisions  of  40  CFR  261.5  but  (for  the 
time  being)  is  subject  to  regulation  as 
used  oil  when  obtained  by  a  used  oil 
fuel  marketer.  P.  Thus,  G  (who 
incidentally  is  not  a  marketer)  may  send 
his  used  oil  to  P  without  an  invoice.  P  is 
a  marketer  of  used  oil  fuel.  He  must 
notify  EPA  of  his  waste-as-fuel  activities 
and  obtain  a  U.S.  EPA  Identification 
Number.  He  also  must  document  with 
analyses  (or  other  information)  that  the 
used  oil  fuel  he  markets  meets  the 
specification  since  he  receives  used  oil 
from  a  generator  (or  from  a  transporter 
who  receives  oil  from  a  generator)  and 
markets  used  oil  fuel  as  specification 
used  oil  fuel.  In  addition,  he  must  keep 
records  of  the  shipment  and  the  person 
to  whom  the  oil  is  first  sent.  The  used  oil 
fuel  is  exempt  from  further  regulation 
and  may  be  sent  to  burners  or  retail  fuel 
dealers  (i.e..  distributors)  who  do  not 
have  EPA  identification  numbers,  and 
who  may  sell  the  fuel  on  an  unrestricted 
basis. 

If,  as  is  more  likely,  P  determines  tfiat 
the  used  oil  fuel  does  not  meet  the 
specification,  P  can  only  send  it  to 
persons  who  have  certified  to  him  that 
they  have  notified  EPA  of  their  waste- 
as-fuel  activities  and  will  bum  the  fuel 
only  in  industrial  boilers,  utility  boilers, 
or  industrial  furnaces.  P  would  have  to 
prepare  and  send  invoices  for  the  off- 
specification  used  oil  fuel.  The  retail  fuel 
dealers  (i.e.,  distributors)  who  receive 
the  off-specification  used  oil  fuel  are 
marketers  and  cannot  send  the  fuel  to 
nonindustrial  users  unless  it  is 
processed  further  to  meet  the  fuel 
specification  (and  they  document  with 
analyses  or  other  information  that  the 
fuel  meets  the  specification  and  keep 
records  of  the  shipment  and  the  person 
to  whom  the  oil  is  first  sent).  Marketers 
and  burners  must  keep  records  of 
invoices  and  certifications  sent  and 
received  and  fuel  analyses  (or  other 
information)  documenting  compUance 
with  the  fuel  specification  (where 
required). 

3.A.  P  is  a  used  oil  processor  who 
receives  used  oil  from  a  variety  of 
sources  and  blends  them  to  make  fuels. 
The  used  oil  is  not  mixed  with 
hazardous  waste.  The  blended  fuel  that 
P  produces  is  off-specification  for  lead.  P 
sends  this  fuel  to  R,  a  retail  fuel  dealer. 
R  blends  the  fuel  further  so  that  it  meets 
the  lead  specification.  R  then  sells  the 
fuel  to  industrial  and  nonindustrial 
users. 

P  is  a  marketer  of  used  oil  fuel. 
Because  the  used  oil  fuel  is  off- 
specification,  it  can  be  sent  only  to  a 
person  (e.g.,  R)  who  has  certified  to  P 
that  he  has  notified  EPA  of  his  waste-as- 
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fuel  activities  (and  obtained  ■  U.S.  EPA 
Identification  Number),  and  P  mast  send 
an  invoice  to  R.  R  is  also  a  marketer 
because  he  receives  ofT-Bpacification 
used  oil  fuel.  Since  R  maricets  the  used 
oil  fuel  as  specification  fuel  (by 
marketing  to  industrial  boilers  without 
complying  with  the  invoice,  notification, 
and  other  requirements),  he  must 
document  with  analyses  or  other 
information  that  the  fuel  meets  the 
specification.  R  must  also  keep  records 
of  the  shqiment  and  the  person  to  whom 
the  specification  used  oil  fuel  is  first 
sent.  Marketers  and  burners  must  keep 
records  as  discussed  previously. 

3.B.  Processor  P  receives  used  oil  from 
different  generators,  and  also  receives 
spent  halogeoated  solvents  that  are 
listed  as  hazardous  waste.  P  bknds  the 
hazardous  solvents  with  die  used  oil. 
Some  of  the  spent  halogenated  solvents 
were  generated  by  large  quantity 
generators.  The  mixture  contains  less 
than  1000  ppm  total  halogens  and  meets 
the  specification  for  all  other 
constituents  «nd  parameters.  P  sells  this 
blended  fuel  to  R,  as  in  example  3A. 

P  is  a  marketer  of  hazardous  waste 
fuel  because  he  has  mixed  hazardous 
waste  with  used  oil.  There  is  no  need  to 
invoke  the  presumption  of  mixing  with 
hazardous  waste  (based  on  total 
halogen  levels)  because  it  is  known  on 
these  facts  that  hazardous  waste  and 
used  oil  have  been  mixed.  (As  eiqilained 
in  section  IV-B  of  Part  II  of  this 
preamble,  it  is  not  always  certain  when 
used  oil  is  mixed  «vith  hazardous  waste. 
In  those  cases,  EPA  is  employing  a 
rebuttable  presa^^>tion  of  mixing  with 
halogenated  hazardous  waste  when 
halogen  levels  exceed  1000  ppm.) 
Finally,  the  used  oil  fuel  specificatian 
does  not  apply  to  hazardous  waste  and, 
thus,  does  not  apply  to  the  mixture. 

4.A.  Petroleum  refinery  G  generates 
API  separator  sludge  (Hazardous  Waste 
K052)  and  reintroduces  it  to  the  refining 
process  upstream  from  distillation. 

All  resulting  fuels  (including 
petroleum  coke)  from  the  refining 
process  are  exempt  from  regulation  at 
this  time  because  the  API  separator 
sludge  is  a  hazardous  waste  from 
petroleum  refining  which  is  introduced 
to  refining  process.  The  API  separator 
sludge  is  not  autmnaticalfy  exempt  fi>om 
regulation  until  it  is  reintroduced. 

AM.  Petroleimi  refinery  G  generated 
API  separator  sludge,  and  sends  it  to  a 
different  refinery  where  it  is 
reintroduced  to  the  refining  process 
upstream  from  distillation. 

All  resulting  rules  are  exempt  for  the 
same  reason  as  in  4A.  The  API 
separator  sludge  is  not  automatically 


exempt  until  it  is  reintroduoed. 

4.C.  Petroleum  refinery  G  generartes 
API  separator  sludge  and  sends  it  to  fuel 
processor  P  who  processes  the  sludge 
along  with  used  oil  in  a  process  that 
accepts  crude  oil  but  does  not  include 
distillation  as  a  process  step.  Tlie 
resulting  fuels  meet  the  used  oil  fuel 
specification. 

The  fuels  produced  by  processor  P  are 
not  subject  to  regulation  (aside  from  P 
maintaining  a  record  of  the  first  person 
to  whom  the  fuels  are  sent).  They  would 
be  subject  to  regtdation  as  hazardous 
waste  fuels  if  they  failed  to  meet  the  fuel 
specificatioa.  In  addition,  processor  P 
needs  a  storage  permit  or  interim  status 
to  store  the  API  separator  sludge. 

5.A.  Same  facts  as  in  4A.  above, 
except  that  refinery  G  reclaims  oil  from 
the  API  separator  sludge  and 
reintroduces  the  recovered  oil  to  (he 
refining  process. 

Both  the  reclaimed  oil  (which  is  to  be 
refined)  and  the  residting  fuels  are 
exempt  from  regulation. 

S3.  Same  facts  as  in  4.B.  above, 
except  that  reclaimed  oil  (i*.,  oil 
reclaimed  from  the  API  separator 
sludge)  a  sent  to  the  odier  r^nery. 

Both  die  reclaimed  oil  and  the 
resulting  fuels  are  exempt  from 
regulation. 

5.C.  Same  facts  as  in  4.C  above, 
except  that  reclaimed  oil  is  sent  to  fuel 
processor  P. 

Here,  die  reclaimed  oil  is  not 
automatically  exempt,  because  it  is  not 
being  refined  (since  the  fuel  processor  is 
not  using  distillation  as  a  process  step). 
The  resulting  fuel  is  exempt  (aside  from 
a  recordkeeping  step  for  P)  if  it  meets 
the  used  oil  fuel  specification. 

6.  Processor  P  obtains  contaminated 
used  oil  which  it  proce§ses  via 
distillation  to  produce  a  fuel.  Oil-bearing 
hazardous  wastes  from  petroleinn 
refining  ore  also  used  in  die  process. 
The  resulting  fuel  meets  die  used  t^l  fuel 
specification. 

The  fuel  is  exempt  because  it  meets 
the  used  oil  fuel  specification.  See 
5  261.6(a)(3)(viii)(A).  If  die  used  oU  Aiel 
did  not  meet  the  fuel  specification,  it 
would  be  considered  hazardous  waste 
fuel  and  be  subject  to  full  regulation. 
This  situation  should  be  distinguished 
from  one  where  oil-bearing  hazardous 
wastes  from  refining  are  reintroduced  to 
a  refining  process.  'Rie  process  here  is 
not  considered  to  be  refining,  in  spite  of 
the  use  of  distillation,  because  it  does 
not  produce  produdts  from  crude  oil. 


PART  «VE:  ADKaNISIItATIVE, 
ECONOMIC.  AND  ENVIRONMENTAL 
INff  MTTS.  AND  LIST  OF  SinjECTB 
I.  Stale  Authority 

A.  AppUcability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  quahfied  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization  fiPA  retains 
enforcement  authority  under  sections 
3008,  7003  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWAJ 
amending  RCRA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  the 
State  whidi  the  State  was  authorized  to 
permit  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  fi'ames.  New  Federal 
requirements  did  not  take  effect  m  an 
authorized  State  until  the  State  adogjted 
the  requirements  as  State  law. 

In  contrast,  under  newly  enacted 
section  3006(g)  of  RCRA,  42  U5.C. 
6926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same  ' 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed 4o 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  issuing  pemnts,  mtil  An  State 
is  granted  authorization  to  do  so.  While 
States  must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  appHes  in 
authorized  States  in  the  interim. 

Today's  rule,  with  respect  to 
hazardous  waste  fuels,  (40  CFR  266.30- 
266.35)  is  promulgated  pursuant  to 
section  3004(q),  a  provision  added  by 
HSWA.  Thus  it  is  being  added  to  Table 
1  in  5  2711(j)  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
thus  are  immediately  effective  in 
authorized  States.  States  may  apply  for 
either  interim  or  final  authorization  for 
the  HSWA  provisions  identified  in 
TAAb  1  as  discussed  in  the  following 
secJtiim  of  this  preamble. 
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The  used  oil  fuel  standards  adopted 
today  at  40  CFR  266.40-266.44  also  are 
applicable  in  all  States,  although  for  a 
different  reason.  Used  oil  fuel  is  not 
presently  regulated  as  a  hazardous 
waste  under  section  3001.  Instead, 
today's  regulations  are  promulgated 
pursuant  to  the  Used  Oil  Recycling  Act 
(codified  as  section  3014(a)  of  RCRA) 
which  directs  EPA  to  regulated  recycled 
used  oil  even  if  used  oil  is  not  a 
hazardous  waste.  Section  3014(a) 
requirements  apply  in  all  States  as 
Federal  law  and  operate  independently 
of  sections  3001  through  3006.  EPA. 
however,  is  about  to  propose  to  list  used 
oil  as  a  hazardous  waste  pursuant  to 
authority  contained  in  section  3014(b]  of 
RCRA.  a  provision  added  by  HSWA. 
Should  EPA  adopt  tills  listing  as  a  final 
rule,  all  rules  regarding  management  of 
recycled  used  oil  thus  would  be 
applicable  in  all  States  by  virtue  of 
section  3006(g)  as  well  as  section  3014. 
At  that  point,  authorized  States  would 
be  required  to  revise  their  programs  to 
adopt  these  rules  as  discussed  below. 

B.  Effect  on  State  Authorizations 

As  noted  above,  the  hazardous  waste 
fuel  rules  promulgated  today  are 
effective  in  all  States.  Thus,  EPA  will 
implement  the  standards  in 
nonauthorized  States  and  in  authorized 
States  until  they  revise  their  programs  to 
adopt  these  rules  and  the  revision  is 
approved  by  EPA. 

A  State  may  apply  to  receive  either 
interim  or  final  authorization  to 
administer  and  enforce  the  hazardous 
waste  fuel  rules  under  section  3006(g)(2) 
or  300d(b),  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
progratn  revisions  under  section  3006(b) 
are  described  in  40  CFR  271.21.  See  49 
FR  at  21678  (May  22, 1984).  The  same 
procedures  should  be  followed  for 
section  3006(g)(2). 

Applying  §  271.21(e)(2),  States  that 
have  final  authorization  must  revise 
their  programs  within  a  year  from  today 
~^       if  only  regulatory  changes  are 
(       necessary,  or  within  two  years  of 
promulgation  if  statutory  changes  are 
necessary.  These  deadlines  can  be 
extended  in  exceptional  cases  (40  CFR 
271.21(e)(3)). 

States  with  authorized  RCRA 
programs  already  may  have 
requirements  similar  to  those  in  today's 
rule.  Hiese  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  promulgated  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  lieu  of  EPA  imtil  a  State 


program  revision  is  submitted  and 
approved.  Of  course,  States  with 
existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law.  In 
implementing  the  Federal  program  EPA 
will  work  with  States  under  cooperative 
agreements  to  minimize  duplication  of 
efforts.  In  many  cases  EPA  will  be  able 
to  defer  to  the  States  in  their  efforts  to 
implement  their  programs,  rather  than 
take  separate  actions  under  Federal 
authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  may  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  revise  its  program  to 
include  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  periods  discussed  above. 

n.  Regulatory  Impacts 

A.  Results  of  Regulatory  Impact  Studies 

1.  Executive  Order  12291.  As  defined 
by  Executive  Order  12291.  today's 
regulation  is  not  a  "major  rule". 
Therefore,  no  Regulatory  Impacts 
Analysis  (RIA)  is  required.  This  rule  will 
not  have  an  annual  impact  on  the 
national  economy  greater  than  $100 
million.  The  estimated  maximum  costs 
of  today's  rule  are  an  initial  (one-time] 
expenditure  of  $6  million  and  armual 
costs  of  $20.9  million.  The  majority  of 
affected  facilities  will  incur  less  than 
$1000  in  additional  costs  with  the 
maximum  expenditure  for  any  one 
facility  expected  to  be  approximately 
$7000  per  year.  In  addition,  these 
regulations  wiU  not  significantly  affect 
competition,  employment,  productivity 
or  innovation. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  Executive  Order  12291. 

2.  Regulatory  Flexibility  Act.  We'have 
determined  that  today's  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
and  that,  therefore,  no  Regulatory 
Flexibility  Analysis  (RFA)  is  required 
under  the  Regulatory  Flexibility  Act. 
Although  a  large  number  of  small 
businesses  managing  used  oil  will  be 
affected  by  some  parts  of  the  rules,  we 
estimate  that  the  maximum  costs  that 
could  be  imposed  will  be  less  than  5%  of 
product  price  and  will  not  cause  a  5% 
closure  rate.  Cost  of  compliance  data 
presented  at  proposal  (see  50  FR  1708- 
1712)  indicate  that  the  rules  may 
increase  the  cost  of  a  marketer's  used  oil 
fuel  by  1  to  3  cents  per  gallon.  EPA  does 
not  consider  this  a  significant  increase 
given  that  generators  are  paid  15  to  25 


cents  per  gallon  for  their  used  oil,  and 
marketers  charge  burners  50  to  75  cents 
per  gallon  for  used  oil  fuel. 

3.  Paperwork  Reduction  Act  The 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (PRA),  44  U.S.C. 
3501  et.  seq.,  were  considered  in 
developing  these  regulations.  We 
believe  that  the  reporting  and 
recordkeeping  required  by  today's  rules 
are  the  minimum  necessary  to 
implement  and  enforce  the  regulations. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  3501  et 
seq.  and  have  been  assigned  OMB 
control  numbers  2050-0028 
(notification),  2050-0009  (storage 
permits).  2050-0039  (manifest  shipping 
papers,  and  2050-0047  (invoice  shipping 
papers,  certification,  and  used  oil 
analysis). 

B.  Impacts  on  the  Recycling  Industry 

1.  Used  Oil  Fuel.  In  the  proposal,  we 
stated  that  we  did  not  believe  that  these 
regulations  would  discourage  the 
recycling  or  recovery  of  used  oil.  The 
rules  only  restrict  used  oil  entering  the 
nonindustrial  fuel  market.  EPA  stated  in 
the  proposal  that  any  used  oil  not  sold 
to  this  market  could  be  sold  to  industrial 
users  or  used  as  rerefining  feedstock. 

Many  comments  were  received  on  the 
subject  of  the  impact  of  the  rules,  as 
proposed,  on  the  used  oil  industry.  Most 
of  the  parties  who  commented  were 
concerned  that  the  Agency 
underestimated  costs  and  impacts. 
Commenters  related  impacts  to 
decreased  value  of  used  oil  and  the 
absence  of  viable  markets  for  displaced 
used  oil.  The  Agency  maintains  that  the 
costs  and  impacts  presented  in  the 
proposed  rulemaking  (50  FR  1707-1714) 
are  generally  complete  and  reasonable 
projections.  We  predict  that  today's  rule 
will  have  minimal  impacts  on  net 
recycling  because  significant  alternative 
markets  exist. "" 

The  Agency  also  received  a  number  of 
comments  stressing  the  need  to  maintain 
viable  recycling  markets,  particularly  for 
used  oil.  Commenters  frequently 
discussed  impacts  on  their  particular 
industry  or  practices.  EPA  maintains 
that  this  proposal  will  not  reduce  net 


'"  It  should  be  noted  that  the  effective  date  of  the 
lead  specification  is  delayed  six  months  expressly 
to  avoid  major  disruption  of  the  used  oil  recycling 
industry  that  could  result  in  dumping.  As  shown  in 
Table  5  in  the  text,  delaying  the  effective  date  of  the 
lead  specification  is  expected  to  mort:  than  double 
the  amount  of  (unblended)  used  oil  that  can  meet 
the  specification  for  metals. 
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recycling.  This  proposal  does  not  restrict 
combustion  of  hazardous  wastes  or 
recycled  oil  in  industrial  devices.  Nor 
does  it  restrict  other  recycling,  such  as 
used  oil  rereBning  and  solvent 
reclamation.  We  recognize  that  the 
regulation  will  cause  some  market  shifts, 
but  maintain  that  net  recycling  wiU  not 
decrease.  Commenters  confused  impacts 
of  this  proposal  with  those  of  more 
extensive  regulations  of  the  I%ase  U 
standards  that  include  industrial 
burners — which  this  rule  does  not 
address.  Many  oommenters  apparently 
presumed  that  recycled  oil  was  baimed 
from  industrial  boilers.  The  Agency  may 
apply  a  similar  specincation  to  recycled 
oil  burned  in  boilers  under  the  Phase  II 
regulations.  The  costs  and  impacts  of 
that  rule,  however,  will  be  presented 
when  that  rule  is  proposed.  Those  costs 
and  impacts  are  not  patl  of  today's  rule. 
We  maintain  that  today's  regulation 
does  not  impose  major  impacts  that 
require  an  EIA. 

2.  Hazardous  Waste  Fuel. 
Commeiitets  suggested  that  permits  for 
small  hasardous  waste  storage  facilities 
may  cost  $25,000,  not  the  $10,000  we 
suggested  in  the  proposal."*  H*A 
estimated  a  $10,000  expenditure  iiecaine 
we  utiHzed  the  cost  of  amending  an 
existing  Part  B  permit  in  our  cost 
estimate,  not  the  cost  of  obtaining  a  new 
permit.  TTie  rule  requires  Part  B  storage 
permits  only  for  facilities  marketing 
hazardous  waste  fuels  (and  for  new 
hazardous  waste  fuel  burner  facilities). 
We  have  assumed  virtually  all 
hazardous  waste  fuel  contains  listed 
hazardous  waste,  "nius,  the  marketer's 
feedstock  tanks  (i.e.,  tanks  for  incoming 
wastes]  are  already  subject  to 
regulation,  the  marketer's  facilities 
affected  by  today's  rule  would  already 
have  RCRA  permits. 

In  the  proposal,  the  Agency  applied 
unit  costs  to  represent  the  total 
incremental  costs  of  these  requirements 
above  current  requirements  and 
practices.  The  costs  related  to  this 
regulation  are  not  the  total  investments, 
revenues,  or  value  of  products  of 
associated  businesses,  as  some 
commenters  suggested.  We  estimate 
that  this  regulation  will  impose  direct 
costs  of  up  to  $21  miUion  per  year 
(annualized).  This  is  onexif  the  reasons 
why  this  regulation  is  not  a  major  rule 
and  does  not  require  an  RIA. 


"'It  ihould  be  noted  thai  these  itorage  facility 
cost  estimates  do  not  include  t):e  cost  of  providing 
secondary  containment  |or  alternate  equivalent 
controls),  a  requirement  EPA  recently  proposed  for 
hazardous  waste  storage  facilities.  See  50FR  26444- 
26504  (June  26. 1985J. 


m.  Elxpnandtion  of  ComjfliancB  T)atss 

At  propesal  (see  50  FR  1714),  EPA 
expressly  requested  comment  oo 
staggering  the  compliance  dates  for  the 
regulatoiy  requirement  to  make  them 
effective  as  soon  as  practicable  during 
the  1985^86  heating  season.  Although 
commenters  did  not  indicate  that  the 
compliance  dates  were  unreasonable, 
we  have  decided  that  the  proposed  30 
day  compliance  date  for  notifications 
may  not  give  notifiers  enough  time  to 
request  and  receive  notification 
applications  from  their  State  hazardous 
waste  agency,  and  to  complete  and 
submit  the  form.  Thus,  the  final  rule 
allows  notifiers  two  months  after  today 
to  notify  regarding  their  waste-a»-fuel 
activities. 

We  are  making  a  corresponding 
change  to  the  compliance  date  for  the 
manifest  (or  invoice)  system.  Given  that 
marketers  and  burners  must  include 
their  U.S.  EPA  Identification  Nmnber 
(assigned  after  reoe^t  of  notification)  on 
manifests  and  invoices,  and  that  it  may 
take  as  long  as  two  months  after  receipt 
of  an  application  to  apprise  a  notifier  of 
his  Identification  Number,  (if  he  isjiot 
renotifying  to  identify  waste-as-fuel 
activities)  the  comphfuice  date  for  tfie 
manifest  (or  invoice)  system  is  four 
months  after  today.  (The  proposed 
compliance  date  was  90  days  after 
publication.) 

Compliance  dates  for  the  prohibitions 
(i.e.,  10  days  after  today)  and  for  the 
storage  controls  {i.e.,  six  months  after 
today)  are  adopted  as  proposed. 

The  compliance  date  for  each 
regulatory  requirement  is  shown  in  the 
"DATES"  section  at  the  beginning  of 
this  preamble. 

IV.  List  of  Subjecfs 

40CFRPart2Bl 

Hazardous  waste.  Recycling. 

40  CFR  Part  264 

Hazardous  waste.  Insurance, 
Pa(j(aging  and  containers,  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Surety  bonds. 

40CFRPart265 

Hazardous  waste,  Insurance, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Surety  bonds.  Water 
supply. 

40CFRPartXe 

Hazardous  waste.  Recycling. 

40C^^  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 


transportation.  Hazardous  waste,  Indian 
lands,  httergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requremeiltB,  Water  pollofion  contnA, 
Water  supply. 

Dated:  November  8, 1985. 
Lae  M.  Hwbm. 

AdminiBtratar. 

For  the  reasons  aet  out  in  idw 
Preamble.  Title40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2st— oenhrcaiion  and 

USTIMG  OF  MAZAflOOUS  tMASTE 

1.  The  authority  citation  lor  Part  261 
continues  to  read  as  follows: 

Aulfaaiit)E:5eQi.  lOOB.  2Q02(a).  9001,  aod 
300Z,  of  the  SoUd  Waste  Disposal  Aot.  as 
amended  by  the  Resource  Cooservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C. 
6905.  6ei2(a).  6821.  and  0822). 

2.  Section  261.3  is  amended  hy  adding 
to  paragrai^  (c)(2)(ii)  the  iollowing  (B): 

S26U    Definition  of  hazardous  aiaata. 


(€)••* 

t£)*  •  * 

(ii)  *  *  * 

(B)  Wastes  from  burning  any  of  "fte 
materials  exempted  from  regulation  by 
§»l.e(a)(9)  (Iv),  (vi).  (vii).  or  fviii). 
•        «        •        •        * 

3.  Section  261.5  is  amended 'by 
revising  paragraph  (b)  to  read  as 
follows: 

S  261.S    Bpaelal 'M^ulfainanls  for 
hMBTdoae  waala  ganaraisa  Iqr 
quantily 


(b)  Except  for  those  wastes  identified 
in  paragrajrfis  {e),'(f),  (g),  (h),  and  Pc)  of 
this  section,  a  small  quanti^  generator's 
hazardous  wastes  are  not  subject  to 
regulation  under  Parts  262  throu^  266 
and  Parts  270  and  124  of  tiiis  chapter, 
and  the  notification  requirements  of 
Section  3010  of  RORA,  provided  the 
generator  complies  with  the  regulations 
df  paragraphs  (f),  (g),.(h),  and  (k)  of  this 
section. 


4.  Section  261.5  is  amended  by  adding 
a  new  paragraph  (k)  to  read  as  follows: 

§  261 .5    Spacial  raquiramants  for 
iMzardout  w— ♦■  gsiieiatedby  amai 
quantity! 


(k)  If  a  small  quantity  generator's 
hazardous  wastes  are  mixed  wiftused 
oil,  ttie  mixture  is  subject  to  Subpart  E  of 
Part  266  (rfthis  chapter  if  it  is  destined 
to  be  burned  for  energy  recovery.  Any 
material  produced  from  such  a  mixture 
by  processing,  blending,  or  ottier 
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treatment  is  also  so  regulated  if  it  is 
destined  to  be  burned  for  energy 
recovery. 

5.  Section  261^  is  amended  by 
revising  paragraphs  (aK2Kiii)>  and 
(•)(3)(>ii).  and  adding  new  para^apiis 
(a)(3)  (viii)  and  (ix).  Althoi^  only  the 
above  changes  are  made  under  this 
rulemaking,  the  entire  I  261.6.  including 
provisions  not  afiiected  by  today's  rules, 
is  printed  here  for  the  reader's 
convenience. 

§261.6    Requti  ements  for  recyclable 


(a)(l]  Hazardous  wastes  &at  are 
recycled  are  subject  to  the  requirements 
for  generators,  transporters,  and  storage 
fadKties  of  paragraphs  (b)  and  (c)  of  this 
section,  except  for  tiie  materials  listed  In 
paragraphs  (a)(2]  and  la)(3)  of  this 
section.  Hazardous  wastes  Aat  are 
recycled  will  be  known  as  ''recyclable 
materials.'* 

(2)  The  following  recyclable  materials 
are  not  subject  to  the  requirements  of 
this  section  but  are  regulated  under 
Subparts  C  through  G  of  Part  266  of  this 
chapter  and  aQ  applicable  provisions  in 
Parts  270  and  124  of  this  chapter 

(i)  Recyclable  materials  used  in  a 
manner  constituting  disposal  (Sulq)art 

Q; 

(ii)  Hazardous  wastes  burned  for 
energy  recovery  in  boilers  and  industrial 
furnaces  that  are  not  regulated  under 
Subpart  O  of  Part  284  or  2»  of  this 
chapter  (Subpart  D); 

(iii)  Used  oil  that  exhibits  one  or  more 
of  the  characteristics  of  hazardous 
waste  and  is  burned  for  energy  recovery 
in  boilers  and  industrial  furnaces  that 
are  not  regulated  under  Subpart  O  of 
Part  284  or  265  of  this  chapter  (Subpart 
E): 

(iv)  Recyclable  materials  from  which 
precious  metals  are  reclaimed  (Subpart 
F): 

(v)  Spent  lead-acid  batteries  that  are 
being  reclaimed  (Subpart  G). 

(3)  The  following  recyclable  materials 
are  not  subject  to  regulation  under  Parts 
262  Ihroi^  Parts  266  or  Parts  270  or  124 
of  this  chapter,  and  are  not  subject  to 
the  notification  requirements  of  section 
3010  of  RCRA: 

(i)  Industrial  ethyl  alcohol  that  is 
reclaimed; 

(ii)  Used  batteries  (or  used  battery 
cells)  retuined  to  a  battery  manufacturer 
for  regeneration; 

(iii)  Used  oil  that  exhibits  one  or  more 
of  the  characteristics  of  hazardous 
waste  but  is  recyded  in  soaae  other 
manner  than  being  burned  for  energy 
recovery; 

(iv)  Scrap  metal; 

(v)  Fuels  produced  from  Ae  refining  of 
oil-bearing  hazardous  wastes  along  with 


normal  process  streams  at  a  petroleum 
refining  facility  if  such  wastes  result 
from  normal  petroleum  refining, 
production,  and  tranqKUtation 
practices; 

(vi)  Oil  reclaimed  from  hazardous 
waste  resulting  from  normal  petroleum 
refining,  production,  and  transportation 
practices.  %vhich  oil  is  to  be  refined 
along  with  normal  process  streams  at  a 
petroleum  refining  facility; 

(vii)  Coke  and  coal  tar  from  the  iron 
and  steel  industry  that  cxwitains 
hazardous  waste  the  iron  and  steel 
production  process; 

(viii)  (A)  Hazardous  waste  fiiel 
produced  from  oil-bearing  hazardous 
wastes  from  petroleum  refining, 
production,  or  transportation  practices, 
or  produced  from  oil  reclaimed  from 
such  hazardous  wastes,  where  such 
hazardous  wastes  are  reintroduced  into 
a  process  that  does  not  use  distillation 
or  does  not  produce  products  from  crude 
oil  so  long  as  the  resulting  fuel  meets  the 
used  oil  specification  under  {  266.40(e) 
of  this  chapter  and  so  long  as  no  other 
hazardous  wastes  are  used  to  produce 
the  hazardous  waste  fuel; 

(B)  Hazardous  waste  fuel  produced 
from  oH-bearing  hazardous  waste  from 
petroleum  refining  production,  and 
transportation  practices,  where  such 
hazardous  wastes  are  reintroduced  into 
a  refining  process  after  a  point  at  which 
contaminants  are  removed,  so  long  as 
the  fuel  meets  the  used  oil  fuel 
specification  under  {  286.40(e)  of  this 
chapter  and 

(C)  Oil  reclaimed  from  oil-bearing 
hazardous  wastes  from  petroleum 
refining,  production,  and  transportation 
practices,  which  reclaimed  oil  is  birnied 
as  a  fuel  without  reintroduction  to  a 
refining  process,  so  long  as  the 
reclaimed  oil  meets  the  used  oil  fuel 
specification  imder  §  266.40(6)  of  this 
diapter  and 

(ix)  Petroleum  coke  produced  fiom 
petroleiun  refinery  hazardous  wastes 
containing  oil  at  tiie  same  facility  at 
which  such  wastes  were  generated. 
unless  the  resulting  coke  product 
exceeds  one  or  more  of  the 
characteristics  of  hazardous  waste  in 
Part  261,  Subpart  C. 

(b)  Generators  and  transporters  of 
repyclable  materials  are  subject  to  the 
applicable  requirements  of  Parts  262  and 
263  of  this  chapter  and  die  notification 
requirements  under  section  3010  of 
RCRA.  except  as  provided  in  paragraph 
(a)  of  this  section. 

(c)(1)  Owners  or  operators  of  facilities 
that  store  recyclable  materials  before 
they  are  recycled  are  regulated  under  all 
^^||>licable  provisions  of  Subparts  A 
through  L  of  Parts  264  and  265  and  Parts 
266,  27a  and  124  of  this  chapter  and  the 


notification  requirements  under  section 
3010  of  RCRA.  except  as  provided  in 
paragraph  (a)  of  this  section.  (The 
recycling  process  itself  is  exempt  from 
regulation.) 

(2)  Owners  or  operators  of  facilities 
that  recycle  recyclable  materials 
without  storing  them  before  they  are 
rcycled  are  subject  to  the  following 
requirements,  except  as  provided  in 
paragraph  (a)  of  this  section; 

(i)  Notification  requirements  under 
section  3010  of  RCRA; 

(ii)  Sections  265.71  and  265.72  (dealing 
with  the  use  of  the  manifest  and 
manifest  discrepancies)  of  this  chapter. 

PART  264-STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACILITIES 

6.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  Sees.  1008.  2002(a):  3001  3005.  of 
the  Solid  Waate  Dispoaal  Act.  as  amended  by 
the  Resource  Conaervatian  and  Recovery  Act 
of  1076.  as  amended  (42  US.C.  8005.  e812(a). 
6924.  and  6825). 

7.  Section  264.340  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

$264,340    AppHcabinty. 

(a)  *  *  * 
.    (2)  Owners  or  operators  who  bom 
hazardous  waste  in  boilers  or  in 
industrial  furnaces  in  order  to  destroy 
them,  or  who  bum  hazardous  waste  in 
boilers  or  in  industrial  furnaces  for  any 
recycling  purpose  and  elect  to  be 
regulated  under  this  subpart. 


PART  265— INTERM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE  AND 
DISPOSAL  FACILITIES 

8.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3004.  and 
300S  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6924.  and  6825). 

9.  Section  265340  is  amended  to 
revise  paragraph  (a)(2)  to  read  as 
follows: 

S26S.340    AppttcabUfty. 

(a)  *  *  * 

(2)  Owners  or  operators  who  bum 
hazardous  waste  in  boilers  or  in 
industrial  furnaces  in  order  to  destroy 
them,  or  who  bum  hazardous  waste  in 
boilers  or  in  industrial  furnaces  for  any 


BEST  COPY  AVAILABLE 


49204        Federal  Register  /  Vol.  50.  No.  230  /  Friday.  November  29.  1985  /  Rules  and  Regulations 


recycling  purpose  and  elect  to  be 
regulated  under  this  subpart. 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC  WASTES 
AND  SPECinC  TYPES  OF  WASTE 
MANAGEMENT  FACILITIES 

10.  The  authority  citation  for  Part  266 
is  revised  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a),  3004.  and 
3014  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1978,  as  amended  (42  U.S.C 
6905,  6912(a).  6824,  and  6834). 

11.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— Hazardous  Waste  Burned  for 
Energy  Recovery 

266.30  Applicability. 

266.31  Prohibitions. 

266.32  Standards  applicable  to  generators  of 
hazardous  waste  fuel. 

266.33  Standards  applicable  to  transporters 
of  hazardous  waste  fuel. 

266.34  Standards  applicable  to  marketers  of 
hazardous  waste  fuel. 

266.35  Standards  applicable  to  burners  of 
hazardous  waste  fuel. 

Subpart  D— Hazardous  Waste  Burned 
for  Energy  Recovery 

§266.30    Applicability. 

(a)  The  regulations  of  this  subpart 
apply  to  hazardous  wastes  that  are 
burned  for  energy  recovery  in  any  boiler 
or  industrial  furnace  that  is  not 
regulated  under  Subpart  O  of  Part  264  or 
265  of  this  chapter,  except  as  provided 
by  paragraph  (b)  of  this  section.  Such 
hazardous  wastes  burned  for  energy 
recovery  are  termed  "hazardous  waste 
fuel".  Fuel  produced  from  hazardous 
waste  by  processing,  blending,  or  other 
treatment  is  also  hazardous  waste  fuel. 
(These  regulations  do  not  apply, 
however,  to  gas  recovered  from 
hazardous  waste  management  activities 
when  such  gas  is  burned  for  energy 
recovery.) 

(b)  The  following  hazardous  wastes 
are  not  subject  to  regulation  under  this 
subpart: 

(1)  Used  oil  burned  for  energy 
recovery  that  is  also  a  hazardous  waste 
solely  because  it  exhibits  a 
characteristic  of  hazardous  waste 
idenUfied  in  Subpart  C  of  Part  261  of  this 
chapter.  Such  used  oil  is  subject  to 
regulation  under  Subpart  E  of  Part  266 
rather  than  this  subpart:  and 

(2)  Hazardous  wastes  that  are  exempt 
from  regulation  under  5§  261.4  and 
261.6(a)  (3)  (v)-{ix)  of  this  chapter,  and 
hazardous  wastes  that  are  subject  to  the 


special  requirements  for  small  quantity 
generators  under  §  261.5  of  this  chapter. 

§266.31    Prohfbttiorts. 

(a)  A  person  may  market  hazardous 
waste  fuel  only: 

(1)  To  persons  who  have  notified  EPA 
of  their  hazardous  waste  fuel  activities 
under  section  3010  of  RCRA  and  have  a 
U.S.  EPA  Identification  Number  and 

(2)  If  the  fuel  is  burned,  to  persons  . 
who  bum  the  fuel  in  boilers  or  industrial 
furnaces  identified  in  paragaraph  (b)  of 
this  section. 

(b)  Hazardous  waste  fuel  may  be 
burned  for  energy  recovery  in  oqly  the 
following  devices; 

(1)  Industrial  furnaces  identified  in 
S  260.10  of  this  chapter 

(2)  Boilers,  as  defined  in  i  260.10  of 
this  chapter,  that  are  identified  as 
follows: 

(i)  Industrial  boilers  located  on  the 
site  of  a  facility  engaged  in  a 
manufacturing  process  where 
substances  are  transformed  into  new 
products,  including  the  component  parts 
of  products,  by  mechanicdl  or  chemical 
processes;  or 

(ii)  Utility  boilers  used  to  produce 
electric  power,  steam,  or  heated  or 
cooled  air  or  other  gases  or  fluids  for 
sale. 

(c)  No  fuel  which  contains  any 
hazardous  waste  may  be  burned  in  any 
cement  kjln  which  is  located  within  the 
boundaries  of  any  incorporated 
municipality  with  a  population  greater 
than  500,000  (based  on  the  most  recent 
census  statistics)  unless  such  kiln  fully 
complies  with  regulations  under  this 
chapter  that  are  applicable  to 
incinerators. 

S  266.32    Standards  appHcabto  to 
generators  of  twzardous  waste  fusL 

(a)  Generators  of  hazardous  waste 
that  is  used  as  a  fuel  or  used  to  produce 
a  fuel  are  subject  to  Part  262  of  this 
chapter. 

(b)  Generators  who  market  hazardous 
waste  fuel  to  a  burner  also  are  subject  to 
9  266.34. 

(c)  Generators  who  are  burners  also 
are  subject  to  S  266.35. 

§266.33    Standards  applicabto  to 
transporters  of  hazardous  wast*  fu«l. 

Transporters  of  hazardous  waste  fuel 
(and  hazardous  waste  that  is  used  to 
produce  a  fuel)  are  subject  to  Part  263  of 
this  chapter. 

§266.34    Standards  appHcabIs  to 
marketers  of  hazardous  wast*  fuel. 

Persons  who  market  hazardous  waste 
fuel  are  termed  "marketers",  and  are 
subject  to  the  following  requirements. 
Marketers  include  generators  who 
market  hazardous  waste  fuel  directly  to 


a  burner,  persons  who  receive 
hazardous  waste  from  generators  and 
produce,  process,  or  blend  hazardous 
waste  fuel  from  these  hazardous  wastes, 
and  persons  who  distribute  but  do  not 
process  or  blend  hazardous  waste  fuel. 

(a)  Pwhibitions.  The  prohibitions 
under  S  266.31(a): 

(b)  Notification.  Notification 
requirements  under  section  3010  of 
RQIA  for  hazardous  waste  fuel 
activities.  Even  if  a  marketer  has 
previously  notified  EPA  of  his 
hazardous  waste  management  activities 
and  obtained  a  U.S.  EPA  Identification    ♦ 
Number,  he  must  renotlfy  to  identify  his 
hazardous  waste  fuel  activities. 

(c)  Storage.  The  applicable  provisions 
of  §  262.34,  and  Subparts  A  through  L  of 
Part  264,  Subparts  A  through  L  of  Part 
265,  and  Part  270  of  this  chapter 

(d)  Off-site  shipment  The  standards 
for  generators  in  Part  262  of  this  chapter 
when  a  marketer  initiates  a  shipment  of 
hazardous  waste  fuel; 

(e)  Required  notices.  (1)  Before  a 
marketer  initiates  the  first  shipment  of 
hazardous  waste  fuel  to  a  burner  or 
another  marketer,  he  must  obtain  a  one- 
time written  and  signed  notice  from  the 
burner  or  marketer  certifying  that: 

(i)  The  burner  or  marketer  has  notified 
EPA  under  Section  3010  of  RCRA  and 
identified  his  waste-as-fuel  activities; 
and 

(ii)  If  the  recipient  is  a  burner,  the 
burner  will  bum  the  hazardous  waste 
fuel  only  in  an  industrial  furnace  or 
boiler  identified  in  {  261.31(b). 

(2)  Before  a  marketer  accepts  the  first 
shipment  of  hazardous  waste  fuel  from 
another  marketer,  he  must  provide  the 
other  marketer  with  a  one-time  written 
and  signed  certification  that  he  has 
notified  EPA  under  section  3010  of 
RCRA  and  identified  his  hazardous 
waste  fuel  activities;  and 

(f)  Recordkeeping.  In  addition  to  the 
apphcable  recordkeeping  requirements 
of  Parts  262,  264,  and  265  of  this  chapter, 
a  marketer  must  keep  a  copy  of  each 
certification  notice  he  receives  or  sends 
for  three  years  from  the  date  he  last 
engages  in  a  hazardous  waste  fuel 
marketing  transaction  with  the  person 
who  sends  or  receives  the  certification 
notice. 

(The  notiHcation  requirements  contained  in 
paragraph  (b)  of  this  section  were  approved 
by  OMD  under  control  number  2050-002& 
The  storage  requirements  contained  in 
paragraph  (c)  of  this  section  were  approved 
by  0MB  under  control  number  2050-0009. 
The  manifest  and  invoice  requirements 
contained  in  paragraph  (d)  of  this  section 
were  approved  by  OMB  under  control 
numbers  2050-0039  and  2050-0047, 
respectively.  The  certiflcation  requirements 
contained  in  paragraph  (e)  of  this  section 
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were  approved  by  0MB  under  control 
number  205CMX)47.  The  recordkeeping 
reqiiireawnts  oontsined  in  paragraph  (f)  of 
this  section  were  approved  by  OMB  under 
control  number  2050-0047.) 


S2eMS 

of 


StmdM^s  ipplceMc  tobunwra 


Owners  and  operators  of  industrial 
furnaces  and  boilers  identified  in 
S  266.31(b)  that  bum  hazardous  fuel  are 
"burners"  and  are  subject  to  the 
following  requirements: 

(a)  Prohibitions.  The  prohibitions 
under  f  266.31(b); 

(b)  Notification.  Notification 
requirements  under  section  3010  of 
RCRA  for  hazardous  waste  fuel 
activities.  Even  if  a  burner  has 
previously  notified  EPA  of  his 
hazardous  waste  management  activities 
and  obtained  a  U.S.  EPA  Identification 
Number,  he  must  renotify  to  identify  his 
hazardous  waste  fiiel  activities. 

(c)  Storage.  (1)  For  short  term 
accumulation  by  generators  who  bum 
their  hazardous  waste  fuel  on  site,  Ae 
applicable  provisions  of  S  262.34  of  this 
chapter: 

(2)  For  existing  storage  facilities,  the 
applicable  provisions  of  Subparts  A 
through  L  of  Part  265,  and  Parts  270  and 
124  of  this  chapter  and 

(3)  For  new  storage  facilities,  the 
applicable  provisions  of  Subparts  A 
throti^  L  of  Part  A  264,  and  Parts  270 
and  124  of  this  chapter  ' 

(d)  Required  notices.  Before  a  burner 
accepts  the  first  shipment  of  hazardous 
waste  fuel  from  a  marketer,  he  must 
provide  the  marketer  a  one-time  written 
and  signed  notice  certifying  that 

(1)  He  has  notified  EPA  under  section 
3010  of  RCRA  and  identified  his  waste- 
as-fiiel  activities;  and 

(2)  He  will  bum  the  fuel  only  in  a 
boiler  or  fumace  identified  in 

§  266.31(b). 

(e)  Recordkeeping.  In  addition  to  the 
applicable  recordkeeping  requirements 
of  Parts  264  and  265  of  tlids  chapter,  a 
burner  must  keep  a  copy  of  eadi 
certification  notice  that  he  sends  to  a 
marketer  for  three  years  from  the  date 
he  last  receives  hazardous  waste  fuel 
bom  that  marketer. 

(The  notification  requirements  contained  in 
paragraph  (b)  of  this  section  were  approved 
by  OMB  under  control  niunber  20S0-0Q28. 
The  storage  requirements  contained  in 
paragraph  (c)  of  this  section  were  approved 
by  OMB  under  control  number  2050-0009. 
The  certification  requirements  contained  in 
paragraph  (d)  of  this  section  were  approved 
by  OMB  under  control  number  20SO-0047. 
The  recordkeeping  requirements  contained  in 
paragraph  (e)  of  this  section  vrere  approved 
by  OMB  under  control  number  2050-0047.) 

12.  Subpart  E  is  added  as  follows: 


Subpart  E—UaMI  01  pumad  «or  Energy 
Racovary 

266.40  Applicability. 

266.41  Prohibitions. 

266.42  Standards  applicable  to  generators  of 
used  oil  burned  for  energy  recovery. 

266.43  Standards  applicable  to  marketers  of 
used  oil  burned  for  energy  recovery. 

266.44  Standards  applicable  to  burners  of 
used  oil  burned  for  energy  recovery. 

Subpart  E— Used  OH  Burned  for 
Energy  Recovery 

(266.40    AppncabHKy. 

(a)  The  regulations  of  this  subpart 
apply  to  used  oil  that  is  burned  for 
energy  recovery  in  any  boiler  or 
industrial  fumace  that  is  not  regulated 
under  Subpart  O  of  Part  264  or  Part  265 
of  this  chapter,  except  as  provided  by 
paragraphs  (c)  and  (e)  of  this  section. 
Such  used  oil  is  termed  "used  oil  fuel". 
Used  oil  fuel  includes  any  fuel  produced 
from  used  oil  by  processing,  blending,  or 
other  treatment. 

(b)  "Used  oil"  means  any  oil  that  has 
been  refined  from  crude  oil  used,  and, 
as  a  result  of  such  use,  is  contaminated 
by  physical  or  chemical  impurities. 

(c)  Except  as  provided  by  paragraph 
(d)  of  this  section,  used  oil  Aat  is  mixed 
with  hazardous  waste  and  burned  for 
energy  recovery  is  subject  to  regulation 
as  hazardous  waste  fuel  under  Subpart 
D  of  Part  266.  Used  oil  containing  more 
than  1000  ppm  of  total  halogens  is 
presumed  to  be  a  hazardous  waste 
because  it  has  been  mixed  with 
halogenated  hazardous  waste  listed  in 
Subpart  D  of  Part  261  of  this  chapter. 
Persons  may  rebut  this  presumption  by 
demonstrating  that  the  used  oil  does  not 
contain  hazardous  waste  (for  example, 
by  showing  that  the  used  oil  does  not 
contain  significant  concentrations  of 
halogenated  hazardous  constituents 
listed  in  Appendix  Vm  of  Part  261  of 
this  chapter). 

(d)  Used  oil  burned  for  energy 
recovery  is  subject  to  regulation  under 
this  subpart  rather  than  as  hazardous 
waste  fuel  under  Subpart  D  of  this  part 
if  it  is  a  hazardous  waste  solely  because 
it: 

(1)  Exhibits  a  characteristic  of 
hazardtnis  waste  identified  in  Subpart  C 
of  Part  261  of  tills  chapter,  provided  that 
it  is  not  mixed  with  a  hazardous  waste; 
or 

(2)  Contains  hazardous  waste 
generated  only  by  a  person  subject  to 
the  special  requirements  for  small 
quantity  generators  under  f  261.5  of  this 
chapter. 

(e)  Except  as  provided  by  paragraph 
(c)  of  this  section,  used  oil  burned  for 
energy  recovery,  and  any  fuel  produced 
from  used  oil  by  processing,  blending,  or 


other  treatment,  is  subject  to  regulation 
under  this  subpart  unless  it  is  shown  not 
to  exceed  any  of  the  allowable  levels  of 
the  constituents  and  properties  in  the 
specification  shown  in  the  following 
table.  Used  oil  fuel  that  meets  the 
specification  is  subject  only  to  die 
analysis  and  recordkeeping 
requirements  under  SS  28a43(b)  (1)  and 
(6).  Used  oil  fuel  that  exceeds  any 
specification  level  is  termed  "off- 
specification  used  oil  fuel". 

Used  Oil  Exceeoinq  any  Speoficatioh 
Level  is  Subject  to  This  Subpart  When 
Burned  for  Energy  Recovery  • 


Mto.rtll.toWl 

AiMrtC 

Trailnitiim                   

10  |ipni*nimn«im 

Lasd     .- 

FlMh  PoM — «.«— ^. 

ToMHMtogMS 

100  ppm  inttamum. 
100 'F  tninimuni. 
4ja00  ppm  nMaraunL* 

•nw  mmmutien&om  moi  mwh  to  uwd  oi  tori  «nid 
«fWi  a  hsardous  aMM  oBiar  tisn  was  qumMy  ganxator 
hazardous  wnto. 

>  Uaad  on  contoining  mora  tan  1,000  ppm  totol  hatogant 
ia  praaumad  to  ba  a  hazardous  waaw  inlar  the  labuMable 
piaaumpSow  pwMdad  undar  fasaaOM  Such  aaad  al  a 
aubiact  to  Subpart  O  ol  Ma  pan  latftar  than  am  aubpart 
whan  bwnad  tar  anargr  fvoowary  a<uii  Sw  praaunption  ol 


$266.41    PrdybWons. 

(a)  A  person  may  market  off- 
specificatitni  used  oil  for  energy 
recovery  only: 

(1)  To  burners  or  other  mariceters  who 
have  notified  EPA  of  tiieir  used  oil 
management  activities  stating  the 
location  and  general  description  of  such 
activities,  and  who  have  an  EPA 
identification  number  and 

(2)  To  bimiers  who  bum  the  used  oil 
in  an  ijjdustrial  fumace  or  boiler 
identified  in  paragraph  (b)  of  tlus 
section. 

(b)  Off-specification  used  oil  may  be 
burned  for  energy  recovery  in  only  the 
following  devices: 

(1)  Industrial  furnaces  identified  in 
S  260.10  of  this  chapter  or 

(2)  Boilers,  as  defined  in  §  280.10  of 
this  chapter,  that  are  identified  as 
follows: 

(i)  Industrial  boilers  located  on  the 
site  of  a  facility  engaged  in  a 
manufacturing  process  where 
substances  are  transformed  into  new 
products,  including  the  component  parts 
of  products,  by  mechanical  or  chemical 
processes; 

(ii)  Utility  boilers  used  to  produce 
electric  power,  steam,  or  heated  or 
cooled  air  or  other  gases  or  fluids  for 
sale;  or 

(iii)  Used  oil-fired  space  heaters 
provided  that: 

(A)  The  heater  bums  only  used  oil 
that  the  owner  or  operator  generates  or 
used  oil  received  from  do-it-yourself  oil 
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changers  who  generate  used  oil  as 
household  waste; 

(B)  The  heater  is  designed  to  have  a 
maximum  capacity  of  not  more  than  0.5 
million  Btu  per  hour;  and 

(C)  The  combustion  gases  from  the 
heater  are  vented  to  the  ambient  air. 

§266.42    Standards  applicable  to 
ganarators  of  uaad  ol  bumad  for  anergy 
racovary. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  generators  of 
used  oil  are  not  subject  to  this  subpart. 

(b)  Generators  who  market  used  oil 
directly  to  a  burner  are  subject  to 

§  266.43. 

(c)  Generators  who  bum  used  oil  are 
subject  to  §  266.44. 

§266.43    Standards  appKcabla  to 
martietars  of  used  oH  bumad  for  anergy 
recovery. 

(a)  Persons  who  market  used  oil  fuel 
are  termed  "marketers".  However,  the 
following  persons  are  not  marketers 
subject  to  this  Subpart: 

(1)  Used  oil  generators,  and  collectors 
who  transport  used  oil  received  only 
from  generators,  unless  the  generator  or 
collector  markets  the  used  oil  directly  to 
a  person  who  bums  it  for  energy 
recovery.  However,  persons  who  bum 
some  used  oil  fuel  for  purposes  of 
processing  or  other  treatment  to  produce 
used  oil  fuel  for  marketing  are 
considered  to  be  burning  incidentally  to 
processing.  Thus,  generators  and 
collectors  who  market  to  such  incidental 
burners  are  not  marketers  subject  to  this 
subpart: 

(2)  Persons  who  market  only  used  oil 
fuel  that  meets  the  specification  under 
§  266.40(e)  and  who  are  not  the  first 
person  to  claim  the  oil  meets  the 
specification  (i.e.,  marketers  who  do  not 
receive  used  oil  from  generators  or 
initial  transporters  and  marketers  who 
neither  receive  nor  market  off- 
specification  used  oil  fuel). 

(b)  Marketers  are  subject  to  the 
following  requirements: 

(1)  Analysis  of  used  oil  fuel.  Used  oil 
fuel  is  subject  to  regulation  under  this 
subpart  unless  the  marketer  obtains 
analyses  or  other  information 
documenting  that  the  used  oil  fuel  meets 
the  specification  provided  under 

§  266.40(e). 

(2)  Prohibitions.  The  prohibitions 
under  §  266.41(a); 

(3)  Notification.  Notification  to  EPA 
stating  the  location  and  general 
description  of  used  oil  management 
activities.  Even  if  a  marketer  has 
previously  notified  EPA  of  his 
hazardous  waste  management  activities 
under  section  3010  of  RCRA  and 
obtained  a  U.S.  EPA  Identification 


Number,  he  must  renotify  to  identify  his 
used  oil  management  activities. 

(4)  Invoice  system.  When  a  marketer 
initiates  a  shipment  of  off-specification 
used  oil,  he  must  prepare  and  send  the 
receiving  facility  an  invoice  containing 
the  following  information: 

(i)  An  invoice  number; 

(ii)  His  own  EPA  identification 
number  and  the  EPA  identification 
number  of  the  receiving  facility; 

(iii)  The  names  and  addresses  of  the 
shipping  and  receiving  facilities; 

(iv)  "llie  quantity  of  off-specification 
used  oil  to  be  delivered; 

(v)  The  date(s)  of  shipment  or 
delivery;  and 

(vi)  The  following  statement:  "This 
used  oil  is  subject  to  EPA  regulation 
under  40  CFR  Part  266"; 

Note. — Used  oil  that  meets  the  definition  of 
combustible  liquid  (flash  point  below  200  *F 
but  at  or  greater  than  100  '¥)  or  flammable 
liquid  (flash  point  below  100  *F)  is  subject  to 
Department  of  Transportation  Hazardous 
Materials  Regulations  at  49  CFR  Parts  10ft- 
177. 

(5)  Required  notices,  (i)  Before  a 
marketer  initiates  the  first  shipment  of 
off-specification  used  oil  to  a  burner  or 
other  marketer,  he  must  obtain  a  one- 
time written  and  signed  notice  from  the 
burner  or  marketer  certifying  that: 

(A)  The  burner  or  marketer  has 
notified  EPA  stating  the  location  and 
general  description  of  his  used  oil 
management  activities;  and 

(B)  If  the  recipient  is  a  burner,  the 
burner  will  bum  the  off-specification 
used  oil  only  in  an  industiial  furnace  or 
boiler  identified  in  S  266.41(b);  and 

(ii)  Before  a  marketer  accepts  the  first 
shipment  of  off-specification  used  oil 
from  another  marketer  subject  to  the 
requirements  of  this  section,  he  must 
provide  the  marketer  with  a  one-time 
written  and  signed  notice  certifying  that 
he  has  notified  EPA  of  his  used  oil 
management  activities;  and 

(6)  Recordkeeping— {{)  Used  Oil  Fuel 
That  Meets  the  Specification.  A 
marketer  who  first  claims  under 
paragraph  (b)(1)  of  this  section  that  used 
oil  fuel  meets  the  specification  must 
keep  copies  of  analysis  (or  other 
information  used  to  make  the 
determination)  of  used  oil  for  three 
years.  Such  marketers  must  also  record 
in  an  operating  log  and  keep  for  three 
years  the  following  information  on  each 
shipment  of  used  oil  fuel  that  meets  the 
specification.  Such  used  oil  fuel  is  not 
subject  to  further  regulation,  unless  it  is 
subsequently  mixed  with  hazardous 
waste  or  unless  it  is  mixed  with  used  oil 
so  that  it  no  longer  meets  the 
specification. 

(A)  The  name  and  address  of  the 
facility  receiving  the  shipment; 


(B)  The  quantity  of  used  oil  fuel 
delivered; 

(C)  The  date  of  shipment  or  delivery; 
and 

(D)  A  cross-reference  to  the  record  of 
used  oil  analysis  (or  other  information 
used  to  make  the  determination  that  the 
oil  meets  the  specification)  required 
under  paragraph  (b)(6)(i)  of  this  section. 

(ii)  Off-Specification  Used  Oil  Fuel.  A 
marketer  who  receives  or  initiates  an 
invoice  under  the  requirements  of  this 
section  must  keep  a  copy  of  each 
invoice  for  three  years  from  the  date  the 
invoice  is  received  or  prepared.  In 
addition,  a  marketer  must  keep  a  copy 
of  each  certification  notice  that  he 
receives  or  sends  for  three  years  from 
the  date  he  last  engages  in  an  off- 
specification  used  oil  fuel  marketing 
transaction  with  the  person  who  sends 
or  receives  the  certification  notice. 

(The  analysis  requirements  contained  in 
paragraph  (b)(1)  of  this  section  were 
approved  by  OMB  under  control  number 
2050-0047.  The  notirication  requirements 
contained  in  paragraph  (b)(3)  of  this  section 
were  approved  by  OMB  under  control 
number  2050-0028.  The  invoice  requirements 
contained  in  paragraph  (b)(4)  of  this  section 
were  approved  by  OMB  under  control 
number  2050-0047.  The  certification 
requirements  contained  in  paragraph  (b)(5)  of 
this  section  were  approved  by  OMB  under 
control  number  2050-0047.  The  recordkeeping 
requirements  contained  in  paragraph  (b)(6)  of 
this  section  were  approved  by  ON^  under 
control  number  2050-0047.) 

§  266.44    Standarda  appUcabla  to  burners 
of  used  oN  bumad  for  energy  recovery. 

Owners  and  operators  of  facilities 
that  bum  used  oil  fuel  are  "burners"  and 
are  subject  to  the  following 
requirements: 

(a)  Prohibition.  The  prohibition  under 
9  266.41(b); 

(b)  Notification.  Burners  of  off- 
specification  used  oil  fuel  must  notify 
EJPA  stating  the  location  and  general 
description  of  used  oil  management 
activities,  except  that  owners  and 
operators  of  used  oil-fired  space  heaters 
that  bum  used  oil  fuel  under  the 
provisions  of  §  266.41(b)(2)  are  exempt 
fi-om  these  notification  requirements. 
Even  if  a  burner  has  previously  notified 
EPA  of  his  hazardous  waste 
management  activities  under  Section 
3010  of  RCRA  and  obtained  an 
identification  number,  he  must  renotify 
to  identify  his  used  oil  management 
activities. 

(c)  Required  notices.  Before  a  bumer 
accepts  the  first  shipment  of  off- 
specification  used  oil  fuel  from  a 
marketer,  he  must  provide  the  marketer 
a  one-time  written  and  signed  notice 
certifying  that: 
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(1)  He  has  notified  EPA  stating  the 
location  and  general  description  of  his 
used  oil  mtmagement  activities;  and 

(2)  He  will  bum  the  used  oil  only  in  an 
industrial  furnace  or  boiler  identified  in 
S  266.41(b);  and 

(d)  Used  oil  fuel  analysis.  (1)  Used  oil 
fuel  burned  by  the  generator  is  subject 
to  regulation  under  this  subpart  unless 
the  burner  obtains  analysis  (or  other 
information)  documenting  that  the  used 
oil  meets  the  specification  provided 
under  i  266.40(e). 

(2)  Burners  who  treat  off-specification 
used  oil  fuel  by  processing,  blending,  or 
other  treatment  to  meet  the  specification 
provided  under  S  266.40(e)  must  obtain 
analyses  (or  other  information) 
documenting  that  the  used  oil  meets  the 
specification. 

(e)  Recordkeeping.  A  burner  who 
receives  an  invoice  under  the 
requirements  of  this  section  must  keep  a 
copy  of  each  invoice  for  three  years 
from  the  date  the  invoice  is  received. 
Burners  must  also  keep  for  three  years 
copies  of  analyses  of  used  oil  fuel  as 


may  be  required  by  paragraph  (d)  of  this 
section.  In  addition,  he  must  keep  a  copy 
of  each  certification  notice  that  he  sends 
to  a  marketer  for  three  years  from  the 
date  he  last  receives  off-specification 
used  oil  from  that  marketer. 

(The  notification  requirements  contained  in 
paragraph  (b)  of  this  section  were  approved 
by  OMB  under  control  number  2050-002a 
The  certification  requirements  contained  In 
paragraph  (c)  of  this  section  were  approved 
by  OMB  under  control  number  2050-0047. 
The  analysis  requirements  contained  in 
paragraph  (d)  of  tliis  section  were  approved 
by  OMB  under  control  number  2050-0047. 
The  recordkeeping  requirements  contained  in 
paragraph  (e)  of  ttiis  section  were  approved 
by  OMB  under  control  number  2050-0047.) 

PART  271— REQUIREMENTS  FOR 
AUTHORIZA'QON  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

12.  The  authority  citation  for  Part  271 
is  revised  to  read  as  follows: 

Authority:  Sees.  1006, 2002(a].  and  3006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 


of  1976,  as  amended  (42  U.S.C.  6005.  eei2(a), 
and  6028). 

13.  Section  271.1(j)  is  amended  by 
changing  the  table  heading  and  by 
adding  tiie  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

Table  1.— Regulations  Implementinq  the 
Hazardous  and  Soud  Waste  Amend- 
ments of  1984 


puHcalion  ki  Ih* 
Feobml 

RraWTER 


TiSs  d  ojirtSoo 


Nov.  29. 1965.. Stvdwdt  lor  Vta  Managenwnl  ol  Soadt- 

Ic  WaalM  and  SfwcHic  Typw  ol  Faat- 


Appendix — Form — ^Notification  of 
Hazardous  Waste  Activity 

EPA  Form  8700-12  (Revised  11/85) 

(This  form  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

BILUNQ  code  9880-90-11 
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Please  pnni  of  lype  w.ih  ELITE  lype  112  characters  pw  inehl  in  the  unshaded  areas  only 


United  Slates  Environmental  Protection  Aoencv 
Washmgton.  DC  20460 


form  Approved  0MB  No  2050  0028  Cupires  9  30  88 
, GSA  Alo  0246  EPA  or 


^t  PA     Notification  of  Hazardous  Waste  Activity 


For  Official  Use  Only 


Please  refer  to  the  Instructions  for 
Filina  Notification  before  conifpleting 
this  form.  The  informaiton  requested 
^^fc  IS  required  by  law  (Section 
3O10  of  the  Resource  Conservation 
and  Recovery  Act) 


of  t^egu 


VI.  Type  of  ftegulated  Waste  Activity  (Mark  'X'  in  the  aDDropriate  boxes.  Refer  to  instructinn.'if 


A.  H«iardou«  Wart*  Activitv 


U  lb  Less  than  1.000  kg/mo. 


I— I  la.  Generator 

LJ  2.  Transporter 

U  3.  Treater/Storer/Oisposer 

LJ  4.  Underground  Injection 

U  5.  Market  or  Burn  Hazardous  Waste  Fuel 

(enter  'X'  artd  rrtarft  appropriate  boxes  below) 
I— I  a.  Generator  Marketing  to  Burner 
D  b  Other  Marketer 

D  c  Burner 


B.  Used  Oil  Fuel  Activities 


D  6.  Off-Specification  Used  Oil  Fuel 

(enter  X'  and  mark  appropriate  boxes  below) 

LJ  a.  Generator  Marketing  to  Burner 

D  b.  Other  Marketer 

_  LJ  c.  Burner 

rn  7.  Specification  Used  Oil  Puel  Marketer 
(Or  On-site  Burner)  Who  First  Claims 
the  Oil  Meets  the  Specification. 


^  ^  "'""^  ^°"«'  n  B  Industrial  Boiler  D  C  Industrial  Furnace 


Vlfl.  Mode  of  Transportation  (transporters  only  -  enter  X'  in  the  aDDropriate  box(es/ 


D  A  Air       D  B  Rail       D  C.  Highway       D  0.  Water       D  E.  Other  ^4p«r//K; 


IX.  First  or  Subsequent  Notification 


:s:L';:,:.'„'t»ssa'i;^i°.is;for.i:rr /^^^^^^^^^  — ■■' » •  ••">--- 


□  A  First  Notification       D  B  Subsequent  Notification  (complete  item  C) 


EPA  Form  8700-12  (Rev.  11-85)  Previous  edition  «  obsolete 


C.  Installations  EPA  ID  Number 


Continue  on  reverse 


BEST  COPY  AVAILABLE 
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49209 


• 

ID  -  For  Officiei  Use  Only 

T 

/A    C 

ITT 

1 

A.  Huardous  WastM  from  Nonspecific  SotircM.  Enter  the  four-digit  number  from  40  CFR  Pan  261 .31  for  each  listed  hazardous  «vaste 
from  rwnspecific  sources  your  irtstallation  hartdles.  Use  additional  sheeu  if  rtecessary 

1 

2 

3              1 

1 

>               i 

•               1 

• 

7 

a 

•              1 

10            1 

11              1 

"               1 

8.  Hanrdous  Wastes  from  Specific  Sources.  Enter  the  four -digit  number  from  40  Cffi  ^n  261 .32  for  each  listed  hazardous  waste  from 
■pacific  sources  ytMir  installation  ftandles.  Use  edditiorMi  sheets  if  necessary. 

13 

14 

■15 

16 

17              1 

IS              i 

19 

20 

21 

22 

23              1 

»              1 

• 

2S 

26 

27 

28 

29              1 

30              1 

C.  Commercial  Chemical  Product  Hatanlous  Wastes.  Enter  the  four -digit  number  from  40  CFR  Pan  261 .33  for  each  ctwmical  substance 
your  irtstallation  handles  which  may  be  a  hazardous  waste.  Use  additional  sheets  if  necessary. 

31 

32 

33 

34 

35              1 

36               1 

37 

38 

39 

40 

■            4,              1 

42               1 

1 

43 

44 

45 

46 

-'         47              1 

46               1 

D.  Listed  Infectious  Westes.  Enter  the  four -digit  number  from  40  CFR  Pan  261  34  for  each  hazardous  waste  from  hospitals,  veterinary  hos- 
pitals, or  medical  and  research  laboratories  your  installation  handles  Use  additional  sheets  if  necessary 

49 

50 

51 

52 

63              1 

64               1 

, 

E.  Characteristics  of  Noniisted  Hesardous  Wastes.  Marti  'X'  in  tl>e  boxes  corresponding  to  the  characteristics  of  r>onlisted  hezardous  wastes 
your  installation  handles  (S—  40  CFR  Pans  261.21  —  261.24) 

D  1  Ignitable                                  D  2  Corrosive                                  D  3.  Reactive                                     D  4.  Toxic 
(boon                                                 (D002J                                                 (0003)                                                 (DOOO) 

Certification   ^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^H 

/  certify  under  pena/ty  of  taw  that  1  have  personally  examined  and  am  familiar  with  the  information  submitted  in 
this  and  all  attached  documents,  and  that  based  on  my  inquiry  of  those  individuals  immediately  responsible  for 
obtaining  the  information.  1  believe  that  the  submitted  information  is  true,  accurate,  and  complete.  1  am  aware  that 
there  are  significant  penalties  for  submitting  false  information,  including  the  possibility  of  fine  and  imprisonment. 

Signature 

Hmmt  and  Official  Title  (type  or  print)                                D* 

leSiened 

EPA  Form  8700- 1 2  (Rev.  1 1  -85)  Reverse 

BIUJNG  CODE  S560-50-C 
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fV.  Une-by-LiiM  Instructions  for  Completing 
EPA  Form  8700-12 

Type  or  print  in  black  ink  all  items  except 
Hem  XI,  "Signature."  leaving  a  blank  box 
between  words.  When  typing,  hit  the  space 
bar  once  between  characters  and  three  times 
between  words.  If  you  must  use  additional 
sheets,  indicate  clearly  the  number  of  the 
item  on  the  form  to  which  the  information  on 
the  separate  sheet  applies. 

Items  I-III—Name.  Mailing  Address,  and 
Location  of  Instollation: 

Complete  Items  I-IIl.  Please  note  that  the 
address  you  give  for  Item  111,  "Location  of 
Installation,"  must  be  a  physical  address,  not 
a  post  office  box  or  route  number  If  the 
mailing  address  and  physical  facility  location 
are  the  same,  you  can  print  "Same"  in  box  for 
Item  111. 

Item  IV— Installation  Contact- 

Enter  the  name,  title,  and  business 
telephone  number  of  the  person  who  should 
be  contacted  regarding  information  submitted 
on  this  form. 

Item  V— Ownership: 

(A)  Name:  Enter  the  name  of  the  legal 
ownerfs)  of  the  installation,  including  the 
property  owner.  Use  additional  sheets  if 
necessary  to  list  more  than  one  owner. 

(B)  Type:  Using  the  codes  listed  below, 
indicate  the  legal  status  of  the  owner  of  the 
facility: 

FF= Federally  Owned,  Federally  Operated 
FC=Federally  Owned,  Operated  By  A 

Private  Contractor  to  the  Federal 

Government 
FP= Federally  Owned.  Privately  Operated 
PF= Privately  Owned.  Constructed  For  Use 

By  The  Federal  Government  and 

Operated  By  The  Federal  Government 
PL= Privately  Owned,  Leased  And 

Operated  By  The  Federal  Government 
PI  =  Privately  Owned,  Indian  Land 
FI  =  Federally  Owned,  Indian  Land 
C=County 
D= District 
M  =  Municipal 
P=Private 
S= State 

Item  VI— Type  of  Regulated  Waste  Activity: 

f  A)  Hazardous  Waste  Activity:  Mark  the 
appropriate  box(es)  to  show  which  hazardous 
waste  activities  are  going  on  at  this 
installation. 

(1)  Generator  (a)  If  you  generate  a 
hazardous  waste  that  is  identified  by 
characteristic  or  listed  in  40  CFR  Part  261, 
mark  an  "X"  in  this  box. 

(b)  In  addition,  if  you  generate  less  than 
1000  kilograms  of  non-acutely-hazardous 
waste  per  calendar  month,  mark  an  "X"  in 
this  box. 

(2)  Transporter  If  you  move  hazardous 
waste  by  air,  rail,  highway,  or  water  then 
mark  an  "X"  in  this  box.  All  transporters 
must  complete  Item  Vm.  Transporters  do  not 
have  to  complete  Item  X  of  this  form,  but 
must  sign  the  certification  in  Item  XI.  Refer  to 
Part  283  of  the  CFR  for  an  explanation  of  the 
Federal  regulations  for  hazardous  waste 
transporters. 

(3)  Treater/Storer/Disposer  If  you  treat 
store  or  dispose  of  regulated  hazardous 


waste,  then  mark  an  "X"  in  this  box.  You  are 
reminded  to  contact  the  appropriate 
addressee  listed  for  your  State  in  Section 
111(C)  of  this  package  to  request  Part  A  of  the 
RCRA  Permit  Application.  Refer  to  Parts  264 
and  285  of  the  CFR  for  an  explanation  of  the 
Federal  regulations  for  hazardous  waste 
facility  owners/operators. 

(4)  Underground  Injection:  Persons  who 
generate  and/or  treat  or  dispose  of  hazardous 
waste  must  place  an  "X"  in  this  box  if  an 
injection  well  is  located  at  their  installation. 
An  injection  well  is  defined  as  any  hole  in  the 
ground,  including  septic  tanks,  that  is  deeper 
than  it  is  wide  and  that  is  used  for  the 
subsurface  placement  of  fluids. 

(5)  Market  or  Bum  Hazardous  Waste  Fuel: 
If  you  market  or  bum  hazardous  waste  fuel, 
place  an  "X"  in  this  box.  Then  mark  the 
appropriate  boxes  underneath  to  indicate 
your  specific  activity.  If  you  mark  "Burner" 
you  must  complete  Item  VII— 'Type  of 
Combustion  Device. " 

Note. — Generators  are  required  to  notify 
for  waste-as-fuel  activities  only  if  they 
market  directly  to  the  burner. 

"Other  Marketer"  is  defined  as  any  person, 
other  than  the  generator  marketing  his 
hazardous  waste,  who  markets  hazardous 
waste  fuel. 

(B/  Used  Oil  Fuel  Activities:  Mark  an  "X" 
in  the  appropriate  box(es]  below  to  indicate 
which  used  oil  fuel  activities  are  taking  place 
at  this  installation. 

(6)  Off-Specification  Used^Oil  Fuel:  If  you 
market  or  bum  off-specification  used  oil, 
place  an  "X"  in  this  box.  Then  mark  the 
appropriate  boxes  underneath  to  indicate 
your  specific  activity.  If  you  mark  "Burner" 
you  must  complete  Item  VII— Type  of 
Combustion  Device. " 

Nota — Used  oil  generators  are  required  to 
notify  only  if  marketing  directly  to  the  burner. 

"Other  Marketer"  is  defined  as  any  person, 
other  than  a  generator  marketing  his  or  her 
used  oil,  who  markets  used  oil  fuel. 

(7)  Specification  Used  Oil  Fuel:  If  you  are 
the  first  to  claim  that  the  used  oil  meets  the 
specification  established  in  40  CFR  Part 
266.40(e]  and  is  exempt  from  further 
regulation,  you  must  mark  an  "X"  in  this  box. 

Item  VII— Waste-Fuel  Burning:  Type  of 
Combustion  Device: 

&iter  an  "X"  in  aU  appropriate  boxes  to 
indicate  type(s)  of  combustion  devices  in 
which  hazardous  waste  fuel  or  off- 
specification  used  oil  fuel  is  burned.  (Refer  to 
definition  section  for  complete  description  of 
each  device.) 

Item  VIII— Mode  of  Transportation: 

Complete  this  item  only  if  you  are  the 
transporter  of  hazardous  waste.  Mark  an  "X" 
in  each  appropriate  box  to  indicate  the 
method(s)  of  transportation  you  use. 

Item  IX— First  or  Subsequent  Notification: 

Place  an  "X"  in  the  appropriate  box  to 
indicate  whether  this  is  your  first  or  a 
subsequent  notification.  If  you  have  filed  a 
previous  notification,  enter  your  EPA 
Identification  Number  in  the  boxes  provided. 

Note.— When  the  owner  of  a  facility 
changes,  the  new  owner  must  notify  U.S.  EPA 


of  the  change,  even  if  the  previous  owner 
already  received  a  U.S.  EPA  Identification 
Number.  Because  the  U.S.  EPA  ID  Number  is 
"site-specific.^'  the  new  owner  will  keep  the 
existing  ID  number.  If  the  facility  moves  to 
another  location,  the  owner/operator  must 
notify  EPA  of  this  change.  In  this  instance  a 
new  U.S.  EPA  Identification  Number  will  be 
assigned,  since  the  facility  has  changed 
locations. 

Item  X— Description  of  Hazardous  Waste: 

(Only  persons  involved  in  hazardous  waste 
activity  (Item  VI(A))  need  to  complete  this 
item.  Transporters  requesting  a  U.S.  EPA 
Identification  Number  do  not  need  to 
complete  this  item,  but  must  sign  the 
"Certification"  in  Item  XI.) 

You  wiU  need  to  refer  to  Title  40  CFR  Part 
261  (enclosed)  in  order  to  complete  this 
section.  Part  261  identifies  those  wastes  that 
EPA  defines  as  hazardous.  If  you  need  help 
completing  this  section  please  contact  the 
appropriate  addressee  for  your  state  as  listed 
in  Section  III(C)  of  this  package. 

Section  A — If  you  handle  hazardous  wastes 
that  are  listed  in  the  "nonspecific  sources" 
category  in  Part  261.31,  enter  the  appropriate 
4-digit  numbers  in  the  boxes  provided. 

Section  B—U  you  handle  hazardous  wastes 
that  are  listed  in  the  "specific  industrial 
sources"  category  in  Part  261.32,  enter  the 
appropriate  four-digit  numbers  in  the  boxes 
provided. 

Section  C— If  you  handle  any  of  the 
"commercial  chemical  products"  listed  as 
wastes  in  Part  261.33,  enter  the  appropriate 
four-digit  numbers  in  the  boxes  provided. 

Section  £)— Disregard,  since  EPA  has  not 
yet  published  infectious  waste  regulations. 

Section  £— If  you  handle  hazardous  wastes 
which  are  not  listed  in  any  of  the  categories 
above,  but  do  possess  a  hazardous 
characteristic,  you  should  describe  these 
wastes  by  their  hazardous  characteristic.  (An 
explanation  of  each  characteristic  found  at 
Part  261.21-261.24.)  Place  an  "X"  in  the  box 
next  to  the  characteristic  of  the  wastes  that 
you  handle. 

Item  XI — Certification: 

This  certification  must  be  signed  by  the 
owner,  operator,  or  an  authorized 
representative  of  your  installation.  An 
"authorized  representative"  is  a  person 
responsible  for  the  overall  operation  of  the 
facility  (i.e.,  a  plant  manager  or 
superintendent,  or  a  person  of  equal 
responsibility).  All  notifications  must  include 
this  certification  to  be  complete. 

V.  Definitions 

The  following  definitions  are  included  to 
help  you  to  understand  and  complete  the 
Notification  Form: 

Act  or  RCRA— meanB  the  Solid  Waste 
Disposal  Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 
amended  by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984.  42  U.S.C.  Section  6801 
et  seq. 

Authorized  Representative — means  the 
person  responsible  for  the  overall  operation 
of  the  facility  or  an  operational  unit  (i.e.,  part 
of  a  facility),  e.g.,  the  plant  manager, 
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superintendent  or  person  of  equivalent 
responsibility. 

Boiler — means  an  enclosed  device  using 
controlled  flame  combustion  and  having  the 
following  characteristics; 

(1)  The  unit  has  physical  pravisions  for 
recovering  and  exporting  energy  in  the  lorm 
of  steam,  heated  fluids,  or  heated  gases: 

(2)  The  unit's  combustion  chamber  and 
primary  energy  recovery  section[8]  are  of 
integral  design  (i.e.,  they  are  physically 
formed  into  one  manufactured  or  assembled 
unit): 

(3)  Hie  unit  continuously  maintains  an 
energy  recovery  efficiency  of  at  least  80 
percent,  calculated  in  terms  of  the  recovered 
energy  compared  with  the  thermal  value  of 
the  fuel;  and 

(4)  The  unit  exports  and  utiUzes  at  least  75 
percent  of  the  recovered  energy,  calculated 
on  an  annual  basis  (excluding  recovered  heat 
used  iittemaQy  in  the  same  unit  to.  for 
example,  preheat  fuel  or  combustion  air  or 
drive  fans  or  feedwater  pumps). 

Bamer — means  the  owner  or  operator  of  a 
utility  boiler,  industrial  boiler  or  industrial 
furnace  that  bums  waste-fuel  for  energy 
recovery  and  that  is  not  regulated  as  a  RCRA 
hazardous  waste  incinerator. 

Disposal — means  the  dischaige,  deposit, 
injection,  dumping,  spilling,  leaking,  or 
placing  of  any  solid  waste  or  hazaitlous 
waste  into  or  on  any  land  or  water  so  that 
such  soUd  waste  or  hazardous  waste  or  any 
constituent  thereof  may  enter  the 
environment  or  be  emitted  into  the  air  or 
discharged  into  any  waters,  including  ground 
waters. 

Disposal  Facility — means  a  facility  or  part 
of  a  facility  at  which  hazardous  waste  is 
intentionally  placed  into  or  on  any  land  or 
water,  and  at  which  waste  will  remain  after 
closure. 

EPA  Identipcalion  p.D.)  Number— mean* 
the  number  assigned  by  EPA  to  each 
generator,  transporter,  and  treatment, 
storage,  or  disposal  facility. 

Facility — means  all  contiguous  land,  and 
structures,  other  appurtenaces.  and 
improvements  on  the  land,  used  for  treating, 
storing,  or  disposing  of  hazardous  wast*.  A 
facility  may  consist  of  several  treatment, 
storage,  or  disposal  operational  units  (e.g., 
one  or  more  landfills,  surface  impoundments, 
or  combinations  of  them). 

Generator — means  any  person,  by  site, 
whose  act  or  process  produces  hazardous 
waste  identified  or  listed  in  Part  261  of  this 


chapter  or  whose  act  first  causes  a  hazardous 
waste  to  become  subject  to  regulation. 

Hazardous  Waste — means  a  hazardous 
waste  as  defined  in  40  CFR  Part  261. 

HazardouM  Waste  Fuel— meant  hazardous 
waste  and  any  fuel  that  contains  hazardoas 
waste  that  is  burned  ka  energy  recovery  in  a 
boiler  or  industrial  furnace  that  is  not  subject 
to  regulation  as  a  RCRA  hazardous  waste 
incinerator.  However,  the  following 
hazardous  waste  fuels  are  subject  to 
regulation  as  used  oil  fuels: 

(1)  Used  oil  fuel  that  is  also  a  hazardous 
waste  solely  becasue  it  exhibits  a 
characteristic  of  haxardous  waste  identified 
in  Subpart  C  of  40  CFR  Part  281,  provided  it  is 
not  mixed  with  hazardous  waste:  and 

(2)  Used  oil  fuel  mixed  with  hazardous 
wastes  generated  by  a  small  quantity 
generator  subject  to  40  CFR  Part  281.5. 

Industrial  Boiler— BMua  a  boiler  located 
on  the  site  of  a  facility  engaged  in  a 
ifi&nufacturing  process  where  substaiKjes  are 
transformed  into  new  products,  including  the 
component  parts  of  firoducts,  by  mechanical 
or  chemical  processes. 

Industrial  Furnace — means  any  of  the 
following  enclosed  devioes  that  are  integral 
compoitents  of  manufecturing  processes  and 
that  use  controlled  flame  combustion  to 
accomplish  recovery  of  materials  or  energy: 
cement  kilns,  lime  kilns,  aggregate  kilns 
(including  asphalt  kihis),  phosphate  kilns, 
coke  ovens,  blast  furnaces,  smelting  furnaces, 
refining  furnaces,  titanium  dioxide  chloride 
process  oxidation  reactors,  and  methane 
reforming  furnaces  (and  other  devices  as  the 
AdministTBtor  may  add  to  this  list). 

Marketer — means  a  person  who  markets 
hazardous  waste  fuel  or  used  oil  fueL 
However,  the  following  marketers  are  not 
subject  to  waste-as-fuel  requirements 
(including  notification]  under  Subparts  D  and 
E  of  40  CFR  Part  286: 

(1)  Generators  and  initial  transporters  (i.e., 
transporters  who  receive  hazardous  waste  or 
used  oil  directly  from  generators  including 
initial  transporters  who  operate  transfer 
stations)  who  do  not  market  directly  to 
persons  who  bum  the  fuels:  and 

(2)  Persons  who  market  used  oil  fuel  that 
meets  the  specification  provided  under  40 
CFR  286.40(e)  and  who  are  not  the  first  to 
claim  the  oil  meets  the  specification. 

Off-Specification  Used  Oil  Fuel— means 
used  oil  fuel  that  does  not  meet  the 
q>ecification  provided  under  40  CFR 
266.40(6). 


Operator— taa»a»  the  person  responsible 
for  the  overall  operation  of  a  facility. 

Owner — means  a  person  who  owns  a 
facihty  or  part  of  a  faciUty,  including  land 
owner. 

Specification  Used  Oil  Fuel— means  used 
oil  fuel  that  meets  the  specification  provided 
under  40  CFR  266.40(e). 

Storage — means  the  holding  of  hazardous 
waste  for  a  temporary  period,  at  the  end  of 
which  dw  hosardoos  waste  is  treated, 
disposed  of,  or  stored  elsewhere. 

Transportation — means  the  movement  of 
hazardous  waste  by  air,  rail,  highway,  or 
water. 

TranspoTtttr    means  a  person  engaged  in 
the  off-site  tnasportatiao  of  hazordons  waste 
by  air.  rail  highway,  or  water. 

Treataeat—tMaoM  any  method,  technique, 
or  process,  including  neutralization,  designed 
to  change  the  physical,  chemical  or 
biological  character  or  composition  of  any 
hazardous  waste  so  as  to  neutralize  such 
waste,  or  so  as  to  recover  energy  or  material 
resources  from  the  waste,  or  so  as  to  render 
such  waste  nonhazardous,  or  less  hazardous: 
safer  to  transport,  store  or  dispose  of:  or 
amenable  for  recovery,  amenable  for  storage, 
or  rednoed  in  vohnne. 

Used  Oil— tateasa  any  oil  that  has  been 
refined  from  crude  oil,  used,  and  as  a  result 
of  anch  use.  is  contaminated  by  physical  or 
chemical  impurities.  Wastes  that  contain  oils 
that  have  not  been  used  (e.g..  fuel  oil  storage 
tank  bottom  dean-out  wastes)  are  not  used 
oil  unless  they  are  mixed  with  used  oil. 

Mserf  Oil  Fael—meaja  any  used  oil  burned 
(or  destined  to  be  burned)  for  energy 
recovery  itw4inting  may  foel  produced  bom 
used  oil  by  processing,  blending  or  other 
treatment,  and  that  does  not  contain 
hazardous  waste  (other  than  that  generated 
by  a  small  quantity  generator  and  exempt 
from  regulation  as  hazardous  waste  under 
provisions  of  40  CFR  281.5).  Used  oil  fuel  may 
itself  exhibit  a  characteristic  of  hazardous 
waste  and  remain  subject  to  regulation  as 
used  oil  fuel  provided  it  is  not  mixed  widi 
hazardous  waste. 

Utility  flo/7er--means  a  boiler  that  is  used 
to  produce  electricity,  steam  or  heated  or 
cooled  air  for  sale. 

Waste  Fuel— means  hazardous  waste  fuel 
or  off-specification  used  oil  fuel. 

[FR  Doc  85^7003  Filed  11-27-85: 8:45  am] 


.r 


48212  Federal  Register  /  Vol.  50.  No.  230  /  Friday,  November  29.  1985  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PARTS  260, 261. 266. 270,  and 
271 

[SWH-FRL2S73-5] 

Hazardous  Waste  Management 
System;  Recycled  Used  ON  Standards 

AQENCV:  Environmental  Protection 
Agency. 

ACnoN:  Proposed  rule. 


summary:  Section  3014  of  RCRA,  as 
amended,  requires  EPA  to  establish 
standards  for  used  oil  that  is  recycled, 
or  "recycled  oil."  Pursuant  to  this 
directive,  EPA  is  today  proposing 
standards  for  generators  and 
transporters  of  recycled  oil,  and  owners 
and  operators  of  used  oil  recycling 
facilities.  The  standards  would  include 
tracking  requirements  when  used  oil  is 
shipped  off-site  for  recycling,  and 
facility  management  requirements  when 
used  oil  is  stored  prior  to  recycling. 
Recycled  oil  used  as  fuel  would  be 
subject  to  certain  regulations,  except 
that  fuel  meeting  a  specification  for 
toxic  contaminants  and  flashpoint 
would  be  exempt  from  regulation.  Uses 
of  recycled  oil  that  constitute  disposal 
would  be  regulated  as  land  disposal,  but 
road  oiling  would  be  prohibited  outright. 
This  proposal  is  closely  related  to  the 
proposed  listing  of  used  oil  as  a 
hazardous  waste,  also  in  today's  Federal 
Register.  The  rules  proposed  today  for 
used  oil  that  is  recycled  Would  only 
apply  to  used  oil  covered  by  the  listing, 
(except  that  household  generated  used 
oil  would  also  be  regulated  when 
aggregated  or  accumulated  for 
recycling). 

dates:  EPA  will  accept  public 
conunents  on  this  proposal  until  January 
28, 1986.  Public  hearings  will  be  held  to 
obtain  public  comments  on  this  proposal 
and  the  proposal  to  list  used  oil  as  a 
hazardous  waste  (appearing  elsewhere 
in  this  Federal  Register)  on  January  8. 
10,  and  16  of  1986.  The  locations  for  the 
pubhc  hearings  are  provided  below;  for 
additional  information  on  the  public 
hearings,  see  Part  Four,  Section  III  of 
this  preamble. 

AOORHSSCS:  EPA  will  hold  public 
hearings  at  the  following  locations: 

•  January  8,  ifiB6— Holiday  Inn,  North  Park 
Plaza.  10650  North  Central  Expressway. 
Dallas,  Texas  75231  (Phone:  214/373-6000) 

•  January  10. 1586— Ramada  Renaissance. 
55  Cyril  Magnin  Street  (One  block  north  of 
5th  &  Market),  San  Francisco.  California 
94102  (Ptione:  415/392-8000) 

•  January  16,  JflSS— Department  of  Health 
and  Human  Services,  North  Auditorium  ("C" 


Street  entrance),  330  Independence  Ave.,  SW, 
Washington,  DC  20201 

■  Comments  on  this  proposal  should  be 
mailed  to  the  Docket  Qerk  (Docket  No. 
3014,  Standards  of  Recycled  Oil).  Office 
of  Solid  Waste  (WH-562),  U.S. 
Environmental  Protection  Agency,  401 M 
Street,  SW..  Washington.  DC  20480. 
Comments  received  by  EPA  may  be 
inspected  in  Room  S-212,  U.S.  EPA,  401 
M  Street,  SW..  Washington,  DC,  from 
9:00  a jn.  to  4:00  pjn.  Monday  through 
Friday,  excluding  holidays. 
TOR  FURTHER  MFORMATKNI  CONTACT: 
The  RCRA  Hotline,  call  toll  free  at  (800) 
424-9346  or  at  (202)  382-3000.  For 
technical  information,  contact  Michael 
Petruska,  Environmental  Protection 
Specialist,  Waste  Management  and 
Economics  Division.  Office  of  Solid 
Waste,  (WH-565A),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  Telephone:  (202) 
382-7917.  Single  copies  of  the  proposal 
may  be  obtained  by  calling  the  RCRA 
Hotline  at  the  number  above. 
SUPPLEMENTARY  INFORMATION: 

Overview 

This  preamble  discussion  is  organized 
into  four  major  Parts.  Part  One 
summarizes  the  legal  authority  for 
today's  proposal,  explains  how  this 
proposal  follows  from  previous  EPA 
rulemakings,  and  includes  a  statement 
as  to  the  general  policy  EPA  has 
followed  in  developing  today's  proposal. 
Part  Two  goes  through  the  proposed 
rules  section-by-section.  For  each 
section,  the  provision  is  explained  and 
the  rationale  for  the  provision  is 
presented.  Part  Three  summarizes  the 
impacts  of  this  proposal,  if  adopted  as 
proposed  today,  on  State  hazardous 
waste  programs,  on  the  used  oil 
recycling  industry,  on  the  economy  in 
general,  and  on  small  businesses.  Part 
Four  includes  a  general  request  for 
public  comment  on  this  proposal,  lists 
the  titles  and  where  applicable  the  NTIS 
number  of  the  major  background 
documents  used  by  EPA  in  developing 
the  proposal,  and  provides  information 
on  the  upcoming  public  hearings. 

Note. — This  proposal  is  one  of  three 
regulatory  actions  being  taken  this  month  by 
EPA  concerning  used  oil.  In  today's  issue  of 
the  faderaJ  Register,  this  proposal  for 
recycled  oil  is  accompanied  by  a  separate 
proposal  to  list  used  oil  as  a  hazardous 
waste.  Further,  EPA  has  promulgated  in  final 
form  its  "Phase  I"  rules  for  the  burning  and 
blending  of  used  oil  (and  hazardous  waste) 
fuels.  (Proposed  January  11, 1985  at  50  FR 
1684.J  At  this  writing,  it  appears  Ukely  that 
the  final  Phase  I  rule  wii;  appear  in  the  same 
Federal  Register  as  the  proposals  for  recycled 
oil  and  for  listing  used  oil  as  hazardous 
waste.  For  that  reason,  this  preamble  refers 


to  the  final  Phase  I  rule  as  having  been 
"recently  promulgated."  but  does  not  refer  to 
Federal  Rogbtar  pages  in  the  citations. 

Preamble  Outline 

PART  ONE— INTRODUCnON  AND 

BACKGROUND 
L  Legal  Authority 
A  General 

B.  Listing  as  hazardous  waste 

C.  Generation  and  transportation  prior  to 
recycling 

D.  Facility  standards  and  permitting  for 
recyclers 

n.  Preceeding  Rulemakings 

A.  December  18, 1978  proposal 

B.  May  19. 1980  rules 

C  Final  "solid  waste"  rule 

D.  Burning  and  blending  rules 

E.  New  tank  storage  requirements 

ni.  EPA's  Proposed  Policy  for  Regulating 

Used  Oil  that  is  Recycled 
PART  TWO— DETAILED  DISCUSSION  OF 

CONTROLS  PROPOSED  FOR  USED  OIL 

THAT  IS  RECYCLED 
L  Applicability  and  Scope  of  Part  286, 

Subpart  E 

A.  Definition  of  "recycled  oil" 

1.  Scope  of  activities 

2.  Mixtures 

B.  Recycled  oil  subject  to  Part  266,  Subpart 
E 

1.  General 

2.  Household  waste,  when  aggregated 

3.  Oil  recovered  fit>m  waste  water 

C.  Conditional  exemptions  for  certain 
recycled  oils 

1.  Specification  fuel 

2.  Asphalt  paving  material 

D.  Overview  of  standards  and  "burden  of 
proof'  issues 

E.  Authorization  to  manage  recycled  oil 

F.  Definitions  and  general  provisions 

II.  Standards  for  Generators  of  Recycled  Oil 

A.  Small  quantity  recycled  oil  generators 

1.  Requirements 

2.  The  separate  small  quantity  limit  for 
recycled  oil 

3.  Selection  of  1.000  kilograms  as  the 
limit 

4.  Regulation  when  collected 

B.  Large  generators 

1.  Apphcabihty 

2.  Identification  numbers 

3.  On-site  management 

4.  Shipments  off-site 

5.  Reports 

in.  Standards  for  Transporters  of  Recycled 
Oil 

A.  Apphcabihty 

1.  General 

2.  Mixture  issues 

3.  Storage  facilities 

B.  Identification  numbers 

C.  Discharges 

D.  Manifested  shipments 

E.  Shipments  without  manifests 

1.  Records  of  acceptance 

2.  Delivery 

3.  Records  of  delivery 

rv.  Standards  for  Owners  and  Operators  of 
Used  Oil  Recycling  Facilities 

A.  Applicability  and  general  approach  to 
regulation 

B.  Waste  analysis  requirements 
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1.  Parameters 

2.  Analysis  plans 

C.  Acceptance  of  recycled  oil  from  off-site 
L  Manifested  recycled  oil 

2.  Unmanifested  recycled  oil 

3.  Receipt  of  hazardous  waste  mixtures 

D.  StoTBge  in  tanks 

1.  General 

2.  Revisions  to  the  tank  standards 

3.  Reclamation  in  tanks 

E.  Uses  constituting  disposal 

F.  Burning  for  energy  recovery 

1.  Facility  standards 

2.  Fkiei  transportation 

3.  On-site  burning  of  de  minimus 
quantities 

G.  Corrective  measures 

V.  Permitting  of  Used  OO  Recycling  Facililies 

A.  Eligibility  for  permit-by-nile 

1.  General  exclusions  from  the  permit-by- 
rule 

2.  Case-by-case  exclusions 

B.  Requirements  of  the  pennit-by-rule 
C  Modifications  to  and  duration  of  the 

permit-by-i\ile 

D.  Interim  Status  for  Used  Oil  Recycling 
Facihties 

1.  General 

2.  Psnnit  applications 

3.  Alternatives  considered 

E.  Enforcement 

VI.  Proposed  effective  dates 

A.  General 

B.  Prohibition  on  dust  suppressira 

C.  Tank  system  secondary  containment 
standards 

PART  THREE— ADMINISTRATIVE. 

ECONOMIC,  AND  ENVIRONMENTAL 

IMPACTS 
L  SUte  Authority 

A.  Applicability  of  rules  in  authorized 
States 

B.  Effect  on  State  authorizations 

II.  Relationship  of  today's  proposal  to  certain 

other  EPA  progranu 

A.  PCS  program 

B.  SPCC  program 

C.  NPDES  program  ' 

III.  Regulatory  Impact  Analysis — Executive 

Order  12291 

A.  Pwpose 

B.  Me^odology 

1.  Data  collection 

2.  Economic  methodology 

3.  Benefits  methodology 

4.  Limitations 
QResnlU 

1.  Macroeconomic  impacts 

2.  Microeoonomic  impacts 

3.  Benefits 

IV.  Regulatory  Flexibility  Act 

V.  Paperwork  Reduction  Act 

PART  FOUR— PUBUC  COMMENTS. 

BACKGROUND  DOCUMENTS,  PUBUC 
HEARINGS  AND  UST  OF  SUBJECTS 

I.  Solicitation  of  Public  Comments 

II.  Availability  of  Background  Documents 

III.  Announcement  of  Public  Hearings 
rV.  List  of  Subjects 


PART  ONE— INTRODUCTION  AND 
BACKGROUND 

I.  Legal  Authority 

A.  General 

Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA 
or  "the  Act")  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  requires  EPA  to 
identify  wastes  that  may  pose  a 
substantial  hazard  to  hiunan  health  or 
''  the  environment,  and  to  regulate 
hazardous  waste  from  initial  generation 
through  end  disposition. 

The  Congress,  in  passing  Ae  Used  Oil 
Recycling  Act  of  1980  (Pub.  L  96-463), 
and  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  ("the  1984 
Amendments"),  supplemented  the  basic 
requirements  for  regulation  of  hazardous 
waste  with  certain  special  recpiirements 
for  used  oil.  These  requirements  are 
foimd  in  section  3014  of  the  ACL* 
Section  3014(a]  retains  tiie  language  of 
section  7(a)  of  the  Used  Oil  RecydOng 
Act: 

V  •  •  The  Administrator  shall  promulgate 
regulations  ...  as  may  be  necessary  to 
protect  the  public  health  and  the  environment 
from  hazards  associated  with  recycled  oil.  In 
developing  such  regulations,  the 
Administrator  shall  conduct  an  analysis  of 
the  economic  impact  of  the  regulations  on  the 
oil  recycling  industry.  The  Administrator 
shall  ensure  that  such  regulations  do  not 
discourage  the  recovery  or  recycling  of  used 
oU. 

Section  242  of  the  1984  Amendments 
also  added  the  following  phrase  to  the 
above  paragraph,  "consistent  with  Ae 
protection  of  human  health  and  the 
environment,"  to  make  it  clear  that 
protection  is  of  prime  concern  under 
section  3014,  and  that  certain  recycling 
practices  may  indeed  be  discouraged  by 
regulation  if  necessary  to  ensure  an 
adequate  level  of  protection.  (See  H.R. 
Conf.  Rep.  No.  1133. 98th  Cong.,  2d  Sess. 
114  (1984).] 

B.  Listing  as  Hazardous  Waste 

Section  3014(b)  requires  the 
Administrator  to  propose  whether  to  list 
or  identify  used  crankcase  oil  as  a 
hazardous  waste  under  section  3001  of 
RCRA  by  November  &  1985.  A  final 
determination  as  to  listing  all  used  oils 
is  required  a  year  later.  As  explained  in 
detail  in  the  Federal  Register  notice 
accompanying  this  one,  EPA  is 
proposing  that  used  oil  t>e  listed  as  a 
hazardous  waste  imder  section  3001  of 
the  Act. 


'  Prior  to  the  1984  Amendments,  the  used  oil 
requirements  were  found  in  section  3012  of  the  Act. 


BEST  COPY  AVAILABLE 


C.  Generation  and  Transportation  Prior 
to  Recycling 

Section  3014(c)  provides  special 
guidance  to  Q'A  for  promulgation  of 
regulations  pertaining  to  generation  and 
transportatiai  of  used  oil  identified  or 
listed  as  hazardous  waste  that  is 
recycled.  First,  section  3014(c)(1)  states 
that  standards  promulgated  midier 
sections  3001(d)  and  3002  of  RCRA  for 
generators  (including  generators  of 
between  100  and  1000  kilograms  of 
hazardous  waste  per  mon^),  and  3003 
for  transporters  of  hazardous  waste 
shall  not  apply  to  used  oil  that  is 
recycled.  Sectioo  3014(c)(2)  requires 
EPA.  by  November  8. 1986,  to: 

.  .  .  promulgate  sudi  standards  regarding 
the  generation  and  transportation  of  used  ofl 
whic^  is  recycled  as  may  be  necessary  to 
protect  hmnan  health  aiid  the  environmenL 

This  directive  is  qualified  by  the 
following  additional  guidance  in  section 
3014(c)(2): 

(1)  EPA  must  consider,  in 
promulgating  regulations  for  generators, 
impacts  on  "environmentally  acceptable 
types  of  used  oil  recycling,"  and  on 
"small  quantity  generators"  and 
"generators  which  are  small 
businesses." 

(2)  Under  certain  conditions  explained 
in  detail  below  in  this  preamble,  EPA 
must  not  impose  manifest  requirements 
for  shipments  of  used  oil  sent  for 
recydhig. 

Section  3014(c)(3)  requires  that  any 
transporter  rules  promulgated  by  EPA 
(for  used  oil  identified  or  listed  as  a 
hazardotu  waste  being  taken  to 
recyclers)  include,  as  a  minimum,  the 
requirement  that  tfie  transporter  deliver 
the  oil  to  a  facility  permitted  under 
section  3005  of  RCRA  to  manage 
hazardous  waste  or  (as  described 
below]  permitted  by  rule  under  sectioa 
3014(d)  to  recycle  used  oil. 

EPA  has  developed  the  regulations  for 
generators  and  transporters  with  the 
presumption  that  the  existing  hazardotu 
waste  regulations  should  apply,  except 
as  section  3014(c)  provides  otherwise. 
The  basis  for  this  presumption  is  that 
even  though  recycled  oil  is  exempt  from 
sections  3001(d),  3002.  and  3003  [because 
of  the  more  specific  requirements  of 
section  3014(c)],  tfie  ultimate  standard  in 
section  3014(c)  is  to  protect  human 
health  and  the  environment,  i.e.,  the 
same  standard  as  applies  imder  sections 
3001(d)-3003. 

D.  Facility  Stamkuds  and  Permitting  for 
Recyclers 

Section  3014(d)  of  the  Act  provides 
that  the  owner  or  operator  of  a  facility 
which  recjrdes  used  oil  identified  or 
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listed  as  a  hazardous  waste  is  "deemed 
to  have  a  [RCRA]  permit"  for  all  such 
treatment  or  recycling  (and  any 
associated  tank  or  container  storage), 
provided  that  the  owner  or  operator 
complies  with  the  section  3004 
standards  promulgated  by  EPA  for 
hazardous  waste  facilities.  EPA  is 
authorized  to  permit  oil  recycling 
facilities  individually  when  deemed 
necessary  to  protect  human  health  or 
the  environment 

II.  Preceding  Rulemakings 

The  following  summarizes,  for  the 
reader's  convenience,  previous  EPA 
proposals  concerning  used  oil.  Persons 
who  submitted  comments  pursuant  to 
any  of  these  proposals  should,  if  they 
wish  for  EPA  to  consider  the  comments, 
re-submit  them  at  this  time.  [Due  to  the 
time  that  has  passed  since  these 
proposals  appeared  in  the  Federal 
Register  and  the  new  supporting  data 
available  for  today's  proposal,  EPA  will 
not  consider  comments  previously 
submitted  without  re-submittal.] 

A.  December  18, 1978,  Proposal 

On  December  18, 1978,  EPA  proposed 
regulations  to  protect  human  health  and 
the  environment  from  the  improper 
management  of  hazardous  waste  (see  43 
FR  58946-59028).  The  proposed 
regulations  included:  (1)  Criteria  for 
identifying  and  listing  hazardous 
wastes,  and  a  hazardous  waste  list;  (2) 
standards  applicable  to  generators  and 
transporters  of  hazardous  waste  to 
ensure  proper  recordkeeping,  reporting, 
labeling,  containerization.  and  use  of  a 
transport  manifest  for  these  wastes;  and 
(3)  performance,  operating,  and  design 
standards  applicable  to  persons  who 
treat,  store,  or  dispose  of  hazardous 
waste.  In  the  proposed  rules,  EPA  would 
have  listed  all  used  oils  as  hazardous 
waste. 

The  proposed  rules  contained  special 
provisions  which  exempted  from 
regulation  most  recycled  hazardous 
wastes.  However,  there  were  two 
exceptions  from  this  exemption  which 
affected  used  oil.  First,  if  the  material 
being  recycled  was  reused  beneficially 
in  a  manner  that  constitutes  disposal 
and  was  either  a  listed  hazardous  waste 
or  exhibited  any  of  a  set  of 
characteristics  (i.e.,  ignitability, 
corrosivity,  reactivity,  or  Extraction 
Procedure  (EP)  toxicity),  the  material 
was  subject  to  the  hazardous  waste 
regulations.  This  provision  would  have 
subjected  to  the  hazardous  waste  rules 
most  used  oil  applied  to  the  land  (e.g., 
used  oil  used  as  road  oil,  dust 
suppressant,  pesticide  carrier,  etc.).  The 
second  exclusion  affecting  used  oil  dealt 
with  the  reuse  of  certain  oils  as  fuel. 


Specifically,  the  regulations  stated  that 
waste  lubricating,  waste  hydraulic 
waste  transmission  fluid,  and  waste 
cutting  oils  when  burned  or  incinerated 
as  a  fuel  would  also  be  subject  to  the 
hazardous  waste  regulations. 

B.  The  May  19. 1980  Rules 

On  May  19, 1980,  EPA  issued  final 
hazardous  waste  rules  for  many  of  the 
regulations  it  proposed  in  1978. 
However,  the  Agency  deferred  the 
Usting  of  used  oil  as  a  hazardous  waste, 
pending  development  of  standards 
specific  to  the  transportation,  treatment, 
storage,  disposal,  and  recycling  of  used 
oil.  [See  45  FR  33094-33095.]  Under  the 
May  19  rules,  used  oil  is  a  hazardous 
waste  only  if  it  exhibits  one  or  more  of 
the  characteristics  of  hazardous  waste: 
Ignitability,  corrosivity,  reactivity,  or  EP 
toxicity  (see  40  CFR  Part  261,  Subpart 
C).  The  rules  also  indicated,  however, 
that  only  listed  hazardous  wastes  and 
hazardous  sludges  would  be  subject  to 
the  hazardous  waste  rules  when 
recycled.  The  net  effect  of  these 
deferrals  and  exemptions  was  to  object 
to  the  hazardous  waste  rules  only  used 
oil  that  both  exhibits  one  or  more  of  the 
above  characteristics  and  is  not 
recycled  (i.e.,  is  disposed  of).  Because 
relatively  little  used  oil  meets  both  of 
these  conditions,  most  used  oil  was  not 
brought  under  the  control  of  the  federal 
hazardous  waste  program  by  the  May  19 
rules.* 

C.  Final  •'Solid  Waste" Rule 

On  January  4, 1985,  EPA  promulgated 
a  final  rule  to  amend  its  existing 
definition  of  "solid  waste"  used  in 
regulations  implementing  Subtitle  C  of 
RCRA.  Among  other  things,  this  rule 
dealt  with  the  question  of  which 
materials  are  solid  and  hazardous 
wastes  when  they  are  recycled;  this  rule 
also  specified  general  and  specific 
standards  for  various  types  of 
hazardous  waste  recycling  activities. 
See  50  FR  614-668.  The  final  solid  waste 
rule  is  relevant  with  respect  to  today's 
proposal  because,  as  explained  below, 
EPA  presimies  that  except  as  section 


*  On  March  16, 1S83.  EPA  published  enforcement 
guidance  to  help  implement  the  May  19, 1980  rules. 
(See  48  FR  11157-11160.)  The  Agency  memorandum 
that  was  published  provided  guidance  in 
determining  when  a  waste  being  burned  was 
legitimately  a  "fuel"  and  so  exempt  from 
regulations  vs.  when  a  waste  is  being  burned  for 
destruction  (disposal],  and  so  subject  to  the 
hazardous  waste  incineration  rules  in  40  CFR  Parts 
264  and  285,  Subpart  O.  This  is  relevant  for  used  oil 
because  used  oil  is  sometimes  used  to  mask  the 
disposal  of  hazardous  spent  chlorinated  solvents. 
As  explained  at  48  FR  11159-11160,  mixtures  of 
spent  hazardous  chlorinated  solvents  and  used  oils 
are  generally  subject  to  the  hazardous  waste  rules 
when  burned,  unless  each  spent  solvent  in  the 
mixture  has  significant  energy  value  (as-generated). 


3014  provides  otherwise,  the  existing 
hazardous  waste  standards  apply.  'The 
requirements  for  recycled  hazardous 
waste  (termed  "recyclable  material")  in 
40  CFR  261.6,  then,  are  used  as  a  starting 
point  in  the  determination  as  to  what 
requirements  should  apply  to  recycled 
oil. 

D.  Burning  and  Blending  Rules 

Section  3004  (q),  (r),  and  (s)  of  RCRA 
require  EPA  to  establish  regulations  for 
hazardous  waste  burned  for  energy 
recovery  by  November  8, 1986.  Since 
section  3014(d)  of  RCRA  provides  that 
recycled  oil  must  be  managed  under  the 
section  3004  standards,  EPA  has 
undertaken  an  effort  to  regulate 
hazardous  waste  and  recycled  oil  fuels 
simultaneously.  [The  legislative  history 
of  the  "burning  and  blending" 
amendments  states  that  such  an 
approach  was  expected.  See  H.R.  Rep. 
No.  98-198,  98th  Cong.,  1st  Sess.,  at  39 
(1983).] 

On  January  11, 1985,  EPA  proposes 
"Phase  I"  of  its  rules  for  burning  and 
blending  of  hazardous  wastes  and  used 
oil.  [See  50  FR  1684-1723]  The  rules,  as 
recently  promulgated  in  final  form, 
require  that  anyone  burning  or 
producing  a  fuel  made  from  used  oil 
notify  EPA  of  their  waste-as-fuel 
activities.  The  rule  also  establishes  the 
following  fule  specification  for  used  oil 
fiieL 

Table  1.— Used  Oil  Fuel  Specification 


Constituont/pfOpfty 

Ailo«vab«e  I«v9l       y 

/ 

Af«anic...„ 

5  ppm  fntxknuni. 

\ 

Cadmium 

2  ppm  manmum 

10  ppm  maximum. 

\ 

iMri                    

100  ppm  maximum. 
100  "F  rnmimum 

\ 

Ftuhpovrt  ...».„_„„„„„.„. 

\ 

4,000  ppm  maximum. 

Persons  producing  used  oil  fuel 
meeting  this  specification  may  market 
the  fuel  to  any  burner  or  to  another 
processor,  provided  that  he  can 
document  that  the  fuel  meets  the 
specification  and  he  complies  with 
certain  recordkeeping  provisions.' 
Persons  producing  fuel  not  meeting  the 
specification  are  allowed  to  market  the 
"off-specification"  fuel  only  to  owners 
and  operators  of  industrial  boilers  and 
furnaces  who  have  complied  with  the 
notification  requirement  (and  certain 
other  administrative  requirements) 
described  above.  Shipments  of  "off 
specification"  fuel  have  to  be 
accompanied  by  an  invoice  bearing  a 


*  Burners  or  processors  who  receive  only 
specification  fuel  are  not  subject  to  any  of  the  Phase 
I  requirements. 
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notice  that  the  fuel  is  subject  to  EPA 
regulations. 

The  Phase  I  rule  is  an  interim 
measure.  The  rules  proposed  today,  and 
the  "Phase  II"  burning  and  blending 
rules  (scheduled  for  proposal  early  next 
year]  would  incorporate  parts  of  and 
otherwise  expand  the  Miase  I  rule  to 
cover  activities  besides  burning  and 
blending.  Today's  proposal  would  alter 
the  scope  or  form  of  some  of  the  final 
Phase  I  rules,  and  these  proposed 
changes  are  discussed  below. 

E.  New  Tank  Storage  Requirements 

EPA's  basic  storage  rules  were 
promulgated  on  January  12, 1981  at  46 
FR  2802-2897.  On  June  26, 1985  EPA 
proposed  revisions  to  the  tank  portion  of 
the  storage  rules  [50  FR  26444-26504]; 
the  Agency  cited  as  its  basis  for  the 
proposal  certain  deBciencies  in  the 
current  rules.  [Id.  at  28447-48.]  These 
proposed  requirements  are  relevant  with 
respect  to  today's  proposal  for  recycled 
oil  because: 

•  As  described  above  and  in  more 
detail  in  later  sections  of  the  preamble, 
the  general  hazardous  waste  rules  are 
the  proper  starting  point  in  determining 
what  requirements  should  apply  to 
recycled  oil:  and 

•  Tank  storage  is  the  predominant 
storage  method  throughout  the  used  oil 
recyding  industry. 

Therefore,  changes  in  the  hazardous 
waste  storage  regulations  will  have 
significant  impacts  on  how  EPA 
regulates  used  oil  storage. 

As  described  in  Section  III,  Part  Three 
of  this  preamble  ("regulatory  impacts" 
section]  and  in  the  Regulatory  Impacts 
Analysis  for  this  proposal  (Chapters 
V.A.  and  V.B.  in  pculicular),  the  storage 
portions  of  today's  proposal  account  for 
a  large  portion  of  the  total  costs  of  the 
rules,  but  only  a  relatively  small  fraction 
of  the  risk  reduction  or  benefits  we 
expect  to  achieve.  This  is  partly  because 
of  the  great  uncertainty  inherent  in 
trying  to  accurately  quantify  the  many 
factors  that  determine  the  risk  posed  by 
various  storage  methods.  [See  the 
Background  Document  for  the 
Regulatory  Impacts  Analysis  for  a 
discussion  of  uncertainties  in  the 
analysis.]  Nonetheless,  other  parts  of  the 
proposal  appear  to  achieve  greater 
beneHts  compared  to  associated 
con^iliance  costs  than  do  the  storage 
sections. 

EPA  has  considered  whether  the 
proposed  storage  rules  could  be  made 
more  cost-effective.  We  have,  however, 
only  limited  flexibility  concerning  the 
•level  of  regulation  we  impose.  First, 
RCRA  section  3014  requires  that,  in 
general,  used  oil  recycling  facilities  are 


to  be  regulated  the  same  as  hazardous 
waste  facilities  under  section  3004.*  The 
recently  proposed  revisions  to  the 
hazardous  waste  tank  standards  [50  FR 
26444-26504;  June  26. 1985]  would  make 
the  rules  more  stringent:  the  cost  of 
these  new  requirements  are  included  in 
the  cost  and  regulatory  impact  studies 
accompanying  today's  proposal  and  in 
fact  account  for  much  of  the  total  costs 
of  today's  proposal.  We  are  currently 
considering  comments  received  on  the 
Jime  26  proposal,  and  should  we 
determine  that  requirements  less  costly 
than  we  proposed  are  adequate  for 
hazardous  waste  fadiities,  the  rules  for 
used  oil  recyclers  would  be  revised 
accordingly.  Also,  the  Agency 
specifically  solicits  comments  on 
whether  storage  standards  for  used  oil 
can  be  based  on  the  interrelationship 
between  engineering,  location,  and 
waste-related  factors.  EPA  requested 
comment  on  this  type  of  approach  for  all 
tank  storage  situations  on  June  26  [see 
50  FR  26452,  "alternative  regulatory 
strategy  number  2,"].  We  indicated  that 
we  have  some  admiiiistrative  concerns 
with  this  type  of  approach  [Id];  but  we 
remain  interested  in  the  possibility  of 
tailoring  requirements  to  match  controls 
with  hazard-related  factors. 

Second,  under  the  spedal  RCRA 
section  3014(c)  authority,  EPA  has  today 
proposed  a  special,  reduced  set  of 
storage  standards  for  recyded  oil 
generators  to  minimize  adverse  small 
business  and  recycling  impacts.  We 
believe  that  today's  proposal 
accomplishes  the  section  3014(c)  goal  of 
protecting  human  health  and  the 
environment  without  causing  significant 
adverse  impacts  on  generators.  We 
request  comment  on  whether  the 
proposal  strikes  the  appropriate  balance 
between  ensuring  protectiveness  and 
minimizing  adverse  impacts  on  recycled 
oil  generators.  Further,  the  reader  will 
note  that  in  Section  II.B.  of  Part  Two  of 
this  preamble,  we  solicit  comments  on 
certain  alternatives  suggested  by  the 
public  pursuant  to  the  June  28  proposal; 
we  will  consider  these  suggestions  and 
any  submitted  per  today's  proposal  to 
determine  whether  sufficient  protection 
can  be  achieved  in  ways  less  costly  than 
we  propose  today.* 


*  Section  301 4(c)  exempt*  recycled  oil  from  RCRA 
sectioni  3001(d)  through  3003.  but  not  from  Section 
3004.  The  House  Report  [H.R.  Conf.  Rep.  No.  1133. 
98th  Cong..  2d  Seu.  114  (19S4)]  state*  that  this  was 
to  ensure  that  used  oil  recycling  facilities  would  be 
regulated  under  the  same  substantive  standanls  as 
other  hazardous  waste  facUities. 

*  After  seeing  today's  proposal,  persons  who 
submitted  comments  per  the  )une  26  proposal  may 
wish  to  revise  and  re-submit  comments  concerning 
used  oil  tank  regulations. 


m.  EPA's  Proposed  Policy  for 
Regulating  Used  Oil  That  Is  Recyded 

EPA's  proposed  policy  and  rationale 
for  regulating  used  oil  that  is  recycled  is 
as  follows: 

•  Used  oil  meets  the  criteria 
established  in  40  CFR  Part  261  for  listing 
a  waste  as  hazardous; 

•  Certain  hazardous  waste  recycling 
activities  have  been  found  to  pose 
hazards  and,  therefore,  need  to  be 
regulated:  and 

•  Absent  spedal  considerations,  Le^ 
the  spedal  requirements  of  section  3014. 
used  oil  that  is  hazardous  and  that  is 
recycled  requires  the  same  level  of 
regulation  as  other  recyded  hazardous 
wastes. 

The  Agency's  basis  and  rationale  for 
listing  used  oil  as  a  hazardous  waste  is 
discussed  in  detail  in  the  Federal 
Register  notice  that  accompanies  this 
one.  The  next  Part  of  this  preamble 
discusses  the  requirements  proposed  for 
used  oil  that  is  recyded.  The  reader 
should  note  that  an  underlying  premise 
throughout  the  discussion  to  follow  is 
the  last  point  above;  that  is,  absent 
special  considerations  in  Section  3014 
(and  accompanying  legislative  history), 
recycled  used  oil  is  to  be  regulated  as 
are  other  recyded  hazardous  wastes. 
And  as  a  final  point,  EPA  has 
determined  that  used  oil  mixed  with 
other  hazardous  waste  should  not  be 
eligible  for  the  special  Section  3014 
standards,  but  rather  should  be 
regulated  under  the  existing  hazardous 
waste  rules.*  This  is  discussed  in  more 
detail  in  the  next  Part  of  the  preamble, 
as  are  means  the  Agency  intends  to  use 
in  distinguishing  between  used  oil  and 
used  oil/hazardous  waste  mixtures. 

PART  TWO— DETAILED  DISCUSSION 
OF  CONTROLS  PROPOSED  FOR 
USED  on.  THAT  IS  RECYCLED 

L  Amilicability  and  Scope  of  Part  268, 
SufafMrtE 

Under  today's  proposal,  the  standards 
for  used  oil  that  is  recyded  would  be 
placed  in  40  CFR  Part  266,  Subpart  E.^ 
This  section  explains  the  applicability 
and  scope  of  Part  266,  Subpart  E. 

A.  Definition  of  "recycled  oil" 

Section  1004(37)  of  the  Act  defines 
"recyded  oil"  as: 


*  This  policy  would  alter  the  regulatory 
requirements  for  certain  mixtures  from  the 
requirements  recently  promulgated  in  the  final 
Phase  1  burning  and  blending  rule;  the  reason*  for 
these  proposed  policy  change*  are  explained  In  the 
next  Part  of  the  preamble. 

*  The  term  "used  oil"  is  defined  and  discussed 
fully  in  the  FadanI  Raglslar  notice  accompanying 
this  one  >' «..  the  uaed  oil  listing  proposal 
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.  .  any  used  oil  which  it  reused,  following 
its  original  use,  for  any  purpose  (including  the 
purpose  for  which  the  oil  was  originally 
used).  Such  term  includes  oil  which  is  re- 
refmed.  reclaimed,  burned,  or  reprocessed." 

EPA  is  proposing  a  regulatory 
definition  (40  CFR  §260.10)  for  "recycled 
oil"  as  follows: 

"Recycled  oil"  means  used  oil  that  is  either 
bunied  for  energy  recovery,  used  to  produce 
a  fuel,  reclaimed  (including  used  oil  that  is 
reprocessed  or  re-refined),  or  otherwise 
recycled,  or  that  is  collected,  accumulated, 
stored,  transported,  or  treated  prior  to 
recycling. 

(1)  [Reserved  to  define  specific  types  of 
burning  considered  to  be  recycling.] 

(2)  The  term  include  mixtures  of  recycled 
oil  and  other  material,  but  not  mixtures 
containing  hazardous  waste  (other  than  used 
oil).  Used  oil  containing  more  than  1000  ppm 
of  total  halogens  is  presumed  to  be  mixed 
with  chlorinated  hazardous  waste  listed  in 
Part  261,  subpart  D  of  this  Chapter.  Persons 
may  rebut  this  presumption  by  demonstrating 
that  the  used  oil  has  not  been  mixed  with 
hazardous  waste.  EPA  will  not  presume 
mixing  has  occurred  if  the  used  oil  does  not 
contain  significant  concentrations  of 
chlorinated  hazardous  constituents  listed  in 
Appendix  Vni  of  Part  261  of  this  chapter. 

1.  Scope  of  activities:  The  statutory 
and  regulatory  definitions  are  similar  in 
terms  of  the  generic  used  oil  recycling 
activities  they  include.  Used  oil  that  is 
either  re-refined  or  "reprocessed"  is 
within  the  scope  of  the  definition.  We 
have  used  the  broad  term  "reclaimed"  to 
cover  all  processing  or  treatment 
activities  where  usable  materials  such 
as  fuels  or  lubricants  are  recovered  from 
used  oil.  ["Reclamation"  is  the  term 
used  in  the  hazardous  waste  regulations 
to  describe  such  activities.  See 
§  281.1(c)(4)  and  50  FR  633-634;  January 
4, 1985.]  Burning  used  oil  for  energy 
recovery  is  also  within  the  scope  of  the 
proposed  definition.  EPA  has  reserved 
"paragraph  (1)"  in  the  definition  to 
define  the  specific  types  of  burning  that 
will  be  considered  recycling.  In  the 
hazardous  waste  rules,  EPA  has  used  a 
tripartite  division  to  classify  combustion 
units;  incinerators,  boilers,  industrial 
furnaces.  (50  FR  625-626;  January  4, 
1985.]  Hazardous  waste  with  significant 
energy  (Btu)  value,  as  defined  in 
enforcement  guidance  published  March 
16. 1983  at  48  FR  11157-11160,  is 
considered  to  be  recycled  when  burned 
in  a  boiler  or  industrial  furnace  (or  used 
to  produce  a  fuel  bound  for  such 
burning).  [See  50  FR  629-633;  January  4. 
1985.J  EPA  will  be  reconsidering  this 
classification  scheme  with  respect  to 
used  oil  in  the  Phase  II  burning  proposal, 
due  early  next  year,  because  used  oil  is 
often  burned  in  devices  that  do  not 
neatly  fit  into  any  of  the  above  three 
categories  (e.g.,  diesel  engines  and  space 


heaters)  and  because  used  oil  may  often 
be  burned  as  a  legitimate  supplementary 
fuel  in  solid  and  hazardous  waste 
incinerators.  Until  we  can  reconsider 
this  policy,  the  general  policy  (described 
above)  established  for  hazardous  waste 
would  apply. 

Finally.  EPA  considers  used  oil  that  is 
being  managed  (e.g..  collected,  stored) 
prior  to  recycling  to  fall  within  the  scope 
of  "recycled  oiL"  EPA  has  applied  this 
general  principle  to  hazardous  wastes 
being  recycled  [see  50  FR  650-651; 
January  4. 1985],  ancl  we  believe 
Congress  intended  a  similarly  broad 
coverage  for  the  term  "recycled  oil"* 

2.  Mixtures.  Used  oil  is  often  mixed  or 
blended  with  other  materials  during 
collection,  storage,  or  processing.  EPA's 
policy  concerning  used  oil  mixtures  is 
contained  in  the  proposed  "paragraph 
(2)"  of  the  recycled  oil  definition  and  in 
certain  conforming  amendments  to  Part 
261,  discussed  below.  The  most 
important  issue  with  respect  to 
classifying  mixtures  for  regulatory 
purposes  under  today's  proposal  is 
whether  or  not  the  material(s)  being 
niixed  with  the  used  oil  is  a  hazardous 
waste. 

a.  Mixing  with  materials  that  are  not 
hazardous  waste:  When  recycled  oil  is 
mixed  with  any  material  that  is  not  a 
hazardous  waste,  e.g.,  virgin  fuel  oil,  the 
resultant  mixture  is  considered  a 
recycled  oil.  Following  the  general 
"mixture  rule"  policy  established  for 
hazardous  waste  (see  5  261.3(a)(2)(iv) 
and  (c)),  mixtures  remain  subject  to 
regulation  unless  and  until  specifically 
excluded."  [Although  the  most  common 
situation  covered  by  this  policy  would 
be  blending  of  used  oil  with  virgin  fuel 
oil,  mixtures  of  recycled  oil  and  non- 
hazardous  wastes,  or  with  spill  control 
materials,  would  also  be  considered 
recycled  oil.] 

b.  Mixing  with  hazardous  waste: 
Congress,  as  evidenced  by  legislative 
history  siurounding  Section  3014,  is 
quite  concerned  about  the  problems 
caused  by  mixing  of  hazardous  wastes 
with  used  oil.  [See  generally  H.R.  Rep. 
No.  96-1415.  96th  Cong.  2d  Sess.,  at  4-5, 


•  As  evidence  of  Congress's  intent  for  a  broad 
reading  of  the  term,  note  that  section  3m4{c) 
includes  special  requirements  for  generaton  and 
transporters  of  recycled  oil.  Obviously,  Congress 
intends  for  EPA  to  consider  used  oil  to  be  "recycled 
oU"  from  the  time  it  is  generated  and  stored  or 
accumulated. 

•  The  reader  should  note  that  EPA  has  proposed 
(in  the  listing  proposal  accompanying  this  rule)  to 
amend  {  281.3(a)(2)(iv)  to  exclude  wastewater 
containing  de  minimus  amounts  of  used  oil  and 
certain  oily  wipers  from  regulation  as  hazardous 
waste.  Also,  as  will  be  discussed  below,  recycled 
oil  fuel  meeting  EPA's  specifications  would  also  be 
exempt  (such  fuel  would  often  be  a  mixture  of  used 
oil  and  virgin  oil). 


(1;*80).  and  HJl.  Rep.  No.  9ft-198,  98th 
Cong.,  Ist  Sess.,  at  64-67  (1983).]  EPA 
first  dealt  with  the  used  oil/hazardous 
waste  mixture  problem  in  the  Phase  I 
biuTiing  and  blending  proposal.  (50  FR 
1691-1692;  January  11. 1985.]  At  that 
time,  and  in  the  recently  promulgated 
final  Phase  I  rule,  EPA  (citing  discretion 
.  granted  by  Congress  concerning  how 
such  mixtures  should  be  regulated) 
established  that  certain  mixtures  are  to 
be  regulated  under  the  used  oil  fuel  rules 
while  others  are  regulated  as  hazardous 
waste.  [Id.]  EPA  also  explained, 
however,  that  the  classification  scheme 
in  the  Phase  I  rule  is  only  intended  as  an 
interim  regime,  to  be  revisited  in  today's 
proposed  rulemaking  (particulariy  with 
respect  to  mixtures  of  used  oil  and  small 
quantity  generator  hazardous  waste). 
[Id.]  Today,  as  explained  in  detail 
below,  EPA  is  proposing  that  any 
mixture  of  used  oil  and  hazardous  waste 
is  to  be  fully  regulated  as  hazardous 
waste.  This  is  a  central  principle  of  the 
proposed  recycled  oil  rules,  and  is  based 
on  the  following  rationale: 

•  EPA's  proposed  rules  for  recycled 
oil  were  developed  to  control  hazards 
associated  with  recycled  oil  as  a  result 
of  hazardous  constituents  normally 
found  in  used  oil.  When  hazardous 
wastes  are  mixed  with  used  oil,  the 
nature  and  severity  of  hazards  posed 
can  be  changed  and  are  not  necessarily 
controlled  by  the  proposed  recycled  oil 
rules; 

•  The  policy  is  simple  to  understand 
and  implement.  EPA  is  concerned  that  if 
certain  hazardous  wastes  could  be 
mixed  with  used  oil  and  others  could  not 
be,  both  industry  and  enforcement 
officials  would  be  confused  and  would 
have  to  spend  a  great  deal  of  time  trying 
to  determine  what  kind  of  waste  was 
mixed,  etc.,  and 

•  EPA  reasons  that  Con^'ess 
intended  for  used  oil  recyclers,  who 
would  benefit  from  special  provisions  in 
Section  3014  discussed  below,  to  be 
involved  in  legitimate  processing  and 
upgrading  of  used  oil  to  recover  or 
produce  high  quality  petroleum 
products.  Blending  and  mixing  of 
hazardous  waste  with  used  oil  would 
not  normally  improve  or  upgrade  the 
used  oil  and  in  fact  may  accomplish  the 
opposite.  [For  example,  chlorinated 
solvents,  which  are  often  detected  in 
used  oil,  have  Btu  value  less  than  used 
oil  and  also  make  used  oil  more  difficult 
to  re-refine.J 

What  follows  are  discussions  of  the 
various  mixtures  covered  by  the 
proposed  policy  and  then  a  discussion  of 
the  Agency's  main  mechanism  to  be 
used  to  detect  mixing,  the  "rebuttable 
presumption."  Comments  are  requested 
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on  the  general  policy  and  rationale 
described  above,  as  well  as  the  speciHc 
aspects  of  the  policy  discussed  next. 
[See  proposed  SS  261.5(i).  261.6(a)(2)(iii), 
and  266.40(d),  as  well  as  the  $260.10 
definitions  of  "recycled  oil,"  for  the 
regulatory  language  that  would 
implement  this  proposed  mixture 
policy.) 

(1)  Listed  hazardous  waste  from  large 
quantity  generators.  When  used  oil  is 
mixed  with  a  waste  that  is  listed  in  Part 
261,  Subpart  D  and  generated  by  a 
"large  quantity"  generator  [i.e.,  a 
generator  not  subject  to  the  special 
requirements  of  S  261.5),  the  mixture 
should  be  regulated  as  hazardous  waste, 
not  recycled  oil.'"  Such  hazardous 
wastes  (and  associated  mixtures)  were 
already  regulated  when  Section  3014 
was  passed,  and  we  see  no  indication 
that  Section  3014  was  meant  to  reduce 
regulatory  requirements  that  already 
apply  to  those  wastes.** 

(2)  Characteristic  waste  from  large 
quantity  generators.  Under  the  final 
Phase  I  burning  rule,  used  oil  mixed  with 
a  waste  hazardous  only  because  it 
exhibits  one  of  the  characteristics  of  40 
CFR  261.21-261.24  is  regulated  as 
hazardous  waste  onJy  when  the 
resultant  mixture  continues  to  exhibit 
one  of  the  characteristics;  otherwise,  the 
mixture  is  regulated  as  used  oil.  [In  the 
preamble  of  the  final  Phase  1  rule,  see 
Part  Two,  Section  IV.B.3.]  This  poUcy  is 
merely  a  re-statement  of 

§  261.3(a)(2)(iii),  which  applies  to  all 
mixtures  of  "characteristic  only" 
hazardous  waste  and  no/i-hazardous 
wastes.  The  proposed  hsting  of  used  oil 
as  hazardous  waste  changes  this 
situation  completely,  i.e..  S261.3(a)(2)(iii) 
no  longer  applies.  EPA  is  today 
proposing  that  mixtures  of  used  oil  and 
characteristic-only  hazardous  waste  be 
regulated  as  hazardous  waste  (not  as 
recycled  oil)  regardless  of  whether  the 
resultant  mixture  exhibits  any  of  the 
characteristics.  The  Agency  believes 
that  this  is  a  proper  approach  for  the 
reasons  outlined  above  and  particularly 
because  the  addition  of  characteristic 
hazardous  waste  to  used  oil  may  change 


■"The  reader  fhould  note  that  on  August  1. 19B5. 
per  section  3001(d)  of  RCRA.  EPA  proposed  to 
amend  |  281.5  to  provide  that  only  generators  of 
less  than  100  kilograms  of  hazardous  waste  per 
calendar  month  would  be  exempt  as  "small  quantity 
generators."  tSee 50 FR 31288] 

■  ■  At  one  time.  EPA  was  reluctant  to  classify  any 
used  oil  from  the  automotive  service  industry  as 
hazardous  waste  regulated  outside  the  scope  of 
Section  3014  because  that  might  render  the 
legislation  meaningless.  [See  50  FR  1691-1892. 
footnotes  16  and  24  in  particular  January  11, 1985.) 
As  discussed  in  the  final  Phase  I  rule,  however,  we 
are  now  convinced  that  mixing  by  automotive 
generators  is  quite  rare,  and  so  the  above- 
mentioned  concern  was  unfounded.  |In  the  final 
Phase  I  rule  preamble,  see  Part  Two,  Section  rV.B.Z| 


the  nature  of  used  oil  (by  adding 
unusual  constituents  or  properties)  and 
create  hazards  not  adequately 
addressed  by  the  recycled  oil  rules,  e.g., 
reactivity. 

A  related  point  concerning  hazardous 
characteristics  and  used  oil  is  that  under 
the  final  Phase  I  rule  and  today's 
proposal  a  used  oil  exhibiting  one  of  the 
characteristics  of  SS  261.21-261.24  but 
that  has  not  been  mixed  with  other  - 
hazardous  waste  would  be  (when 
recycled)  regulated  as  recycled  oil,  not 
hazardous  waste.  For  example,  some 
used  oil  has  a  flashpoint  below  140  *F 
and  so  is  ignitable  hazardous  waste;  we 
would  not  presume,  however,  that  the 
low  flashpoint  indicates  mixing,  [See  the 
discussion  of  this  issue  with  respect  to 
used  oil  fuels  at  50  fR  1692-1693  and 
1699-1700;  January  11, 1985,  and  in  the 
preamble  of  the  final  Phase  1  rule  in  Part 
Two,  Section  IV.B.3.]  If.  however,  EPA 
found  that  used  oil  being  recycled  at  a 
particular  facility  exhibited  some 
characteristic  not  known  to  be  typically 
associated  with  used  oil  (e.g., 
corrosivity,  reactivity,  or  E.P.  toxicity  for 
a  metal  such  as  mercury),  we  might  well 
begin  an  investigation  to  determine 
whether  hazardous  waste  was  being 
illicitly  mixed  with  used  oil. 

(3)  Hazardous  waste  from  small 
quantity  generators.  Under  S  261.5,  EPA 
exempts  hazardous  waste  from 
generators  of  less  than  1000  kilograms 
per  calendar  month  of  hazardous  waste 
from  most  of  the  Subtitle  C 
requirements,  provided  that  the  §  261.5 
conditions  are  complied  with."  Under 
S  261.5,  hazardous  waste  may  be 
recycled  without  regulatory  controls  and 
may  be  mixed  with  used  oils.  In  the 
Phase  I  burning  and  blending  proposal, 
EPA  requested  comment  on  various 
approaches  for  controlling  mixtures  of 
used  oil  fuel  and  (the  normally  exempt) 
§  261.5  hazardous  waste.  [50  FR  1692; 
January  11, 1985.)  In  the  recently 
promulgated  final  Phase  I  rule,  we 
decided  to  regulate  the  mixtures  as  used 
oil  fuel  (not  under  the  full  set  of 
hazardous  waste  rules)  as  an  interim 
measure,  pending  today's  proposal.  [In 
the  final  Phase  I  preamble,  see  Part 
Two,  Section  IV.B.2.] 

Today,  we  are  proposing  that 
mixtures  of  used  oil  and  S  261.5 
hazardous  waste  be  fully  regulated  as 
hazardous  waste  when  recycled.  [See 
proposed  S  261.5(j)(2)(ii).]  We  have 
determined,  for  the  following  reasons. 


that  this  full  level  of  regulation  is 
necessary  to  provide  adequate  control 
over  these  mixtures: 

•  Small  quantity  generators' 
hazardous  waste  may  impart  unusual 
constituents  and  properties  to  used  oil 
creating  hazards  not  addressed  by  the 
recycled  oil  rules; 

•  Congress  indicated  very  strong 
concerns  over  adulteration  of  used  oil 
during  collection  and  transportation. 
".  .  .  Used  oil  is  often  heavily 
adulterated  before  it  reaches  a  recycling 
facility,  and  much  of  his  adulteration 
results  bom  haphazard  mixing  during 
transit  TTiis  provision  of  the  bill  [i.e., 
section  3014)  expressly  gives  the  Agency 
authority  to  address  these  situations." 
[See  H.R.  Rep.  No.  98-198,  98th  Cong.. 
1st  Sess..  at  67  (1983).] 

•  EPA  studies  have  documented  that 
in  fact  used  oil  is  adulterated  after 
leaving  generators'  sites.**  Since  so 
many  used  oil  generators  are  "small 
quantity"  generators  under  S  261.5,** 
regulation  of  small  quantity  hazardous 
waste  is  necessary  to  effectively  control 
adulteration:  and 

•  As  will  be  discussed  below,  the 
Agency's  main  enforcement  mechanism 
to  detect  when  mixing  has  occurred  will 
be  the  "rebuttable  presumption,"  i.e.,  a 
total  halogen  measurement  The 
rebuttable  presumption  only  indicates 
when  mixing  has  occurred;  it  caimot 
distinguish  which  types  of  generators 
contributed  hazardous  waste  to  the 
mixture.  Enforcement  and  industry 
officials  would  be  faced  with 
uncertainty  and  confusion  if  small 
quantity  generator  hazardous  waste 
could  be  legally  added  to  recycled  oil 
while  other  hazardous  waste  could  not 
be. 

(4)  The  "rebuttable  presumption"  of 
mixing.  In  the  final  Phase  I  burning  rule, 
EPA  established  that  used  oil  fuel 
containing  in  excess  of  1000  ppm  of  total 
halogens  would  be  presumed  to  be 
mixed  with  chlorinated  hazardous 
waste.  [In  the  preamble  of  the  final 
Phase  I  rule,  see  Part  Two,  Section 
IV3.1.]  Today,  we  are  proposing  to  use 
this  same  indicator  (and  the  same 
"rebuttal"  procedures)  to  detect  mixing 


"As  noted  above.  EPA  has  proposed  to  lower 
the  exclusion  limit  from  1000  to  100  kilograms  of 
hazardous  waste  per  calendar  month.  This 
discussion  would  apply  to  any  hazardous  waste 
exempted  under  {  261.5,  regardless  of  the  quantity 
limit  ultimately  promulgated. 


'  *  See  the  report  Composition  and  Memagement 
of  Used  Oil  Generated  in  the  U.S..  VS.  EPA. 
November  1984.  Section  3.4.3.1.  Samples  t^en  from 
processors  are  much  more  contaminated  with 
solvents  than  samples  token  directly  boat 
generators. 

■*  An  estimated  82.500  Vehicle  maintenanca 
shops,  for  example,  generate  on  average  SO 
kilograms  per  calendar  of  hazardous  waste  (not 
counting  used  oil),  i.e.,  mostly  spent  solvents.  See 
the  draft  Regulatory  Impacts  Analysis  for  Propotal 
Regulations  for  Small  Quantity  Generators  of 
Hazardous  Waste.  February  1985,  Exhibits  3-1  and 
3-3. 
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in  any  recycled  oil.  not  just  used  oil 
being  used  as  fuel.  [See  proposed 
§§  261.6(a](2)(iii)  and  266.40(d).  as  well 
as  the  proposed  definition  of  "recycled 
oil."]  H>A  believes  extension  of  this 
indicator  to  all  used  oils  is  appropriate 
because  the  data  and  analyses  used  to 
develop  the  presumption  were  based  on 
samples  of  all  types  of  recycled  oils,  not 
just  used  oils  being  used  as  fuels.  That 
is,  the  basic  premise  of  the 
presumption — used  oil  that  contains 
more  than  1000  ppm  total  halogens  has 
been  mixed  with  one  or  more  hazardous 
chlorinated  solvents — holds  for  all  used 
oils.** 

As  discussed  in  the  final  Phase  I 
burning  rule,  persons  may  rebut  the 
presumption  by  demonstrating  to 
enforcement  officials  that  the  used  oil 
does  not  contain  "significant  levels"  of 
hazardous  chlorinated  constituents 
identified  in  Appeidix  VIII  of  Part  261.'* 
(See  the  final  Phase  I  preamble,  Part 
Two,  Section  IV.B.11  EPA  is  today 
proposing  that  this  same  rebuttal 
procedure  would  apply  to  all  used  oils 
found  to  contain  more  than  1000  ppm 
total  halogens.  EPA  believes  the 
procedures  are  appropriate  for  all  used 
oils  because  the  question  of  what 
constitutes  a  "significant  level"  of  a 
hazardous  constituent  (with  respect  to 
indicating  whether  mixing  has  occurred) 
is  independent  of  the  recycling  method. 
That  is,  when  individual  hazardous 
solvents  are  present  at  very  low  levels 
(such  as  less  than  100  ppm),  it  is  difficult 
or  impossible  to  pinpoint  the  source  of 
contamination  and  mixing  with 
hazardous  waste  cannot  be  presumed. 
[Id.]  Higher  levels  of  individual 
hazardous  solvents  (such  as  100-1000 
ppm),  may  or  may  not  indicate  mixing, 
depending  on  circumstances  specific  to 
individual  cases.  [Id.]  Again,  these 
factors  would  seem  to  apply  to  all  used 
oils,  not  just  oil  fuels,  and  this  supports 
our  proposal  to  extend  the  rebuttable 
presumption  (and  rebuttal  procedures) 
to  all  used  oils  covered  by  today's 
proposal,  not  just  used  oil  fuels. 

In  summary,  EPA  is  proposing  a 
mixture  policy  for  used  oil  as  follows: 


"As  discussed  in  the  final  Phase  I  rule.  EPA 
recognizes  that  metalworking  oils  and  re-refinery 
"light  ends"  may  contain  high  levels  of  halogens  but 
have  not  been  mixed.  (In  the  preamble  of  the  final 
Phase  I  rule,  see  Part  Two.  Section  IV.Rl.)  Persons 
managing  these  oils  can  rebut  the  presumption 
under  the  procedures  described  in  the  final  Phase  I 
rule  (Id.|,  summarized  in  this  section  of  this 
preamble. 

"As  also  diaciused  in  the  final  Phase  I  rule,  if  a 
re-refiner  can  show  that  the  iiM»ming  used  oil  doe* 
not  exceed  1000  ppm  halogens,  the  presumption 
would  not  apply  to  light  ends  produced  at  the 
refinery  |See  the  final  Phase  I  preamble.  Part  Two. 
Section  IV.Cia.)  That  is.  the  Agency  recognize* 
that  certain  processes  concentrate  low  boiling  point 
materials  in  a  light  end  stream,  and  the  presumption 
was  not  developed  for  this  type  of  recycled  oil. 


•  Mixtures  of  recycled  oil  and  non- 
hazardous  wastes  or  virgin  materials 
would  be  regulated  as  recycled  oil;  but 

*  Mixtures  of  used  oil  and  any 
hazardous  waste,  including  hazardous 
waste  from  \  261.5  small  quantity 
hazardous  waste  generators,  would  be 
fully  regulated  as  hazardous  waste,  not 
as  recycled  oil.  The  Agency's  main 
enforcement  mechanism  would  be  the 
rebuttable  presumption,  which  uses  total 
halogens  as  an  indicator  of  mixing  but 
which  also  allows  for  case-by-case 
rebuttals. 

Comments  are  requested  on  today's 
proposed  mixtures  policies. 

B.  Recycled  Oil  Subject  to  Part  266, 
Subpart  E 

1.  General.  The  requirements  for 
recycled  oil  are  proposed  in  Part  266, 
Subpart  E.  The  "applicability"  section  of 
Part  286,  Subpart  E  identifies  those 
recycled  oils  that  would  be  subject  to 
the  Subpart.  [See  the  proposed 

§  266.40(a)(1).]  First,  the  Subpart  would 
apply  to  recycled  oil  that  is  hazardous 
waste."-  ••Second,  the  Subpart  would 
apply  to  household-generated  recycled 
oil  when  aggregated  at  a  collection 
center.  Third,  the  Subpart  would  apply 
to  recycled  oil  recovered  from 
wastewater.  The  latter  two  points  are 
discussed  next. 

2.  Household  waste,  when  aggregated. 
When  EPA  made  final  many  of  its 
hazardous  waste  rules  on  May  19, 1980, 
"household  wastes"  were  specifically 
excluded  ftt)m  being  hazardous  wastes. 
[See  40  CFR  261.4(a)(1).]  EPA  concluded 
[see  45  FR  33098-33099],  based  on  the 
legislative  history  of  RCRA,  that  SubtiUe 
C  was  not  intended  to  control  the 
management  of  household  refuse, 
garbage,  etc.  However,  in  light  of  the 
subsequent  enactment  of  the  Used  Oil 
Recycling  Act  in  October  1980,  and  the 
more  detailed  provisions  of  Section  3014 
enacted  in  November  1984,  EPA  is 
proposing  to  modify  this  exemption  to 
provide  that  recycled  oil  that  is 
household  waste  would  be  subject  to 
Part  286,  Subpart  E,  but  only  when 
aggregated  or  accumulated  at  "do-it- 
yourselfer"  collection  centers  such  as 
service  stations,  auto  centers,  etc.  [See 
the  proposed  §  266.40(a)(l)(ii).]  EPA  is 
proposing  this  special  approach  for 
recycled  oil  because: 

(1)  Section  3014(a)  directs  EPA  to 
control  the  hazards  of  recycled  oil 


regardless  of  its  origin; 

(2)  A  substantial  portion  of  all  of  the 
used  oil  that  is  generated  in  the  U.S. 
each  year  comes  from  homeowners;  '• 
and 

(3)  This  homeowner-generated  used 
oil  is  almost  entirely  automotive  oil. 
EPA  has  a  great  deal  of  data  showing 
that  used  automotive  oil  is  contaminated 
with  hazardous  constitutents.  *•  This  oil 
is  collected  and  recycled  along  with 
other  automotive  oils,  and  we  must 
presume  it  poses  similar  hazards. 

Since  the  household-generated  oil 
presents  similar  hazards,  we  are 
proposing  that  it  be  subject  to  Part  266. 
Subpart  E  which  aggreated  at  collection 
centers. 

EPA  is  not  proposing' tfiat 
homeowners  themselves  be  regulated 
under  the  rules  proposed  today.  We  are 
proposing  that  household  waste/ 
recycled  oil  lose  its  exempt  status  where 
aggregated  or  accimiulated  for  recycling. 
EPA  recognizes  that  improper  practices 
by  homeowners  themselves  can  also 
pose  environmental  problems."  The 
Agency  does  not  believe,  however,  that 
Congress  envisaged  Section  3014 
applying  directly  to  homeowners.  EPA 
specifically  requests  comment  on  non- 
regulatory  means  that  might  be  used  to 
encourage  homeowners  to  take  their 
used  oil  to  collection  centers.  For 
example,  would  it  be  helpful  to  State 
agencies  in  this  field  if  EPA  were  to 
publish  a  document  summarizing 
various  educational  and  informational 
programs  currently  in  use  in  the  U.S. 
(and  perhaps  abroad)  to  address  this 
problem  and  the  relative  successes  or 
problems  encountered  with  the 
programs?  Are  there  other  roles  EPA 
could  adopt  to  aid  State  agencies  in 


"Today's  proposal  would  amend  }  an.e{a)(2)(ih) 
to  provide  that  recycled  oil  would  be  not  subfect  to 
the  faU  ••<  of  regulations  that  normally  apply  to 
recycUd  hazardous  wastes  |/.e..  40  CF9.  Parts  282- 
285.)  but  rather  would  be  subject  to  Part  286, 
Subpart  B.  A*  explained  in  the  rest  of  this  part  of 
the  preamble.  Part  286.  Subpart  E  would  incorporate 
some,  but  not  all.  of  the  requirements  in  the  existing 
hazardous  waste  regulations. 


"The  reader  should  note  that  some  recycled  oil* 
(under  the  statutory  definition)  are  not  solid  and 
hazardous  wastes  under  today's  proposal.  Under 
1281.2  materials  that  have  been  reclaimed  and  that 
are  then  used  as  commercial  prockicts  (but  not  as  a 
fuel  and  not  in  a  manner  constituting  disposal)  ate 
not  sohd  waste*,  and  so  are  not  hazardous  wastes. 
Examples  of  recycled  oils  that  are  not  solid  nor 
hazardous  wastes  are  reclaimed  oils  that  are  not 
•olid  nor  hazardous  wastes  are  reclaimed  lubricant* 
and  asphalt  roofing  material  containing  recycled  oil. 
The  reader  should  further  note  that  under  SS  200^0 
and  280.31.  EPA  may  grant  requests  for  variance* 
from  a  material's  being  classified  as  a  solid  waste, 
and  under  }i  280.20  and  280.22,  from  a  solid  waste's 
being  classified  as  a  hazardous  waste. 

"Composition  and  Managewent  of  U»ed  Oil 
Generated  in  the  US.,  by  Franklin  Associates.  Ltd., 
November  1984;  p.  1-8.  Approximately  200  million 
gallons  of  used  oil  are  generated  by  "do-it- 
yourselfers,"  e.g.,  homeowners,  of  the  total  of  1.2 
billion  gallons  generated  each  year. 

"Id.,  p.  3-27. 

"A  study  for  the  US.  Department  of  Energy. 
Analysis  of  Potential  Used  Oil  Recovery  from 
Individuals,  by  Market  Pacts,  Inc..  July  1981,  found 
that  40»  of  homeowners  poured  their  used  oil  on  the 
ground,  while  another  21%  placed  it  in  the  trash. 
Only  14«  took  the  oil  to  a  center  for  recycling.  !iee 
page  42. 
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addressing  to  "do-it-yourselfer" 
problem? 

3.  Oil  recovered  from  wastewater.  In 
the  listing  proposal  elsewhere  in  today's 
Federal  Reg^er,  EPA  proposes  to 
amend  the  S  261.3  "mixture  rule"  to 
excluse  from  the  definition  of  hazardous 
waste  oily  wastewaters  containing  de 
minimus  amounts  of  used  lubricating, 
hydraulic,  or  transformer  oils  from 
machine  drippings,  line  spillage,  etc.** 
[See  proposed  S  261.3(a)(2(iv)(F].]  In 
order  to  recover  the  oil  (or  to  comply 
with  Clean  Water  Act  discharge  l^ts] 
most  industrial  facilities  treat  oily 
wastewater  to  separate  some  portion  of 
the  oil.  Used  oil  recovered  from 
wastewater  is  likely  to  contain 
hcizardous  constitutents  at  levels 
comparable  to  other  used  oils,  and 
therefore  to  pose  similar  hazards  when 
managed  (or  mismanaged).  For  this 
reasoa  EPA  has  proposed  to  limit  the 
scope  of  the  exclusion  so  that  used  oil 
recovered  from  wastewaters  remains  a 
hazardous  waste.*'  If  this  used  oil  is 
recovered  for  recycling  or  reuse,  it 
would  be  recycled  oil  subject  to  Part 
266,  Subpart  E.  A  person  who  recovers 
oil  from  exempt  wastewater  containing 
used  oil  (for  recycling)  would  be  a 
"generator,"  subject  to  either  {  26e.40(c] 
or  S  266.41  of  today's  proposal.  To  make 
this  point  clear,  we  have  proposed 
§266.40(aHl)(iii). 

C.  Conditional  Exemptions  for  Certain 
Recycled  Oils 

EPA  has  determined  that  certain  types 
of  recycled  oil  should  be  exempt  from 
further  regulation  when  specified 
conditions  are  met  [The  proposed 
S266.40(a](2)  identifies  the  recycled  oils 
eligible  for  the  exemption  and  the 
proposed  S  266.40(b)  contains  the 
conditions.] 

1.  Specification  fuel.  Recently,  EPA 
made  final  (the  final  "Phase  V  burning 
rule)  a  specification  for  fuels  made  fitim 
used  oils.  [See  Table  1,  above,  and  in  the 
preamble  of  the  final  Phase  I  rule,  see 
the  discussion  in  Part  Two,  Section 
IV .C]  Fuels  meeting  this  specification 
would  be  exempt  from  the  Phase  I 
burning  rule's  notification  and  tracking 
requirements  and  its  prohibition  on 
burning  used  oils  in  non-industrial 
boilers.  [Id.]  EPA  is  today  proposing  to 
simply  carry  forward  the  exemption  for 
specification  fuel.  Based  on  the 
following  rationale,  we  can  see  no  need 


to  impose  regulations  on  specification 
fuel,  or  to  add  any  new  parameters  to 
the  specification.  Comments  are 
requested  on  the  discussion  that  follows. 

a.  Rationale  for  exemption:  EPA 
believes  that  fuel  meeting  the 
specification  would  pose  hazards  not 
significantly  greater  than  virgin  fiiel  oil 
during  handling  and  when  burned  and 
that  therefore  regulation  of  the  used  oil 
would  not  accomplish  any 
environmental  purpose.  [Id.]  **  The 
specification  levels  for  diree  of  the 
constituents,  arsenic,  cadmium,  and 
chromium,  were,  in  fact,  selected  to  be 
equivalent  to  virgin  fuel  oil  levels."'  The 
specification  selected  fpr  lead  was  100 
ppm.  This  is  about  ten  times  greater 
than  lead  levels  found  in  virgin  fuel  oils, 
but  as  we  explained  in  the  final  Phase  I 
rule,  die  100  ppm  level  is  intended  only 
as  interim  measure.  When  EPA  proposes 
its  I^ase  II  burning  rules  early  next 
year,  we  will  re-visit  the  lead 
specification  for  used  oil  fuels  and  we 
may  well  establish  a  more  stringent 
level.  In  the  meantime,  we  do  not  think 
it  appropriate  to  regulate  fuels  meeting 
the  100  ppm  specification." 


**  "D«  aunimut, "  ■•  uaed  in  this  context.  \% 
deflnad  in  the  licting  propo«al  elsewhere  in  today'* 
Fwkral  l«fi«tw. 

"Tha  reader  should  note  that  this  discussion  only 
applia*  to  wastewater  coalAounated  with  uaedoiL 
For  example,  wastewaters  from  petroleum  refioerie* 
also  coMain  recoverable  oil.  but  do  not  necessarily 
contain  used  oiL 


**The  reader  should  note  that  EPA  considers  the 
fuel  specification  to  constitute  a  standard  luider 
30(M(r)  for  hazardous  waste  fuels.  The  specification 
is  issued  under  the  joint  authorities  of  sections  3(n4 
and  3004(q),  and  as  provided  by  section  3004(r). 
supersedes  the  othertvise  applicable  labeling 
requiretnent.  The  specification  limits  the 
composition  and  associated  haxarda  of  recycled  oil 
fuel,  and  therefore,  it  in  itself  fulfills  the 
infofnuitiooal  and  warning  functions  of  the  labeL 

**  Also,  the  proposed  flashpoint  spedflcatioo,  a 
minimum  of  100  *F  is  the  same  as  allowed  under 
ASTM  specifications  for  commercial  ("number  Z") 
fuel  oils.  Further,  the  Phase  I  preamble  explained 
that  we  did  not  propose  specifications  for  certain 
constituents  (such  as  benzene  and  loloene)  in  part 
becaase  levels  in  used  oil  are  likely  to  be  equivalent 
to  levels  foimd  in  virgin  fuel  oils.  [See  the  final 
Phase  I  preamble,  part  Twa  Section  rV.C.3.] 

**  A  preliminary  assessment  of  storage  hazards  of 
used  oil  containing  lead  indicates  that  even  with  a 
specification  of  100  ppm.  serious  hazards  from  leaks 
are  unlikely.  A  computer  simulaboo  of  some  9000 
storage  situations  was  conducted  where  lead  was 
assumed  to  be  released  to  the  environment.  [See  the 
Background  Document  for  the  Regulatory  Impact 
Analysts.  EPA  Office  of  Solid  Waste.  November 
1965,  Chapter  IVG]  Of  the  9000  sinmlations.  only  28 
exceeded  the  lead  standard  of  0.05  mg/1 
promulgated  under  the  Safe  DrinUng  Water  Act 
i.e.,  less  than  1  percent  of  the  cases.  [This  analysis 
is  conservative  in  that  many  of  the  cases  simulated 
assumed  a  lead  content  higher  than  the  final 
specification  of  100  ppm.]  The  reader  should  note 
that  EPA  is  continuing  to  improve  its  methods  for 
assessing  storage  risks,  and  preliminary  results 
presented  here  are  simply  the  best  infonnatlan 
currently  available.  Should  new  and  better 
information  be  developed  in  the  future,  we  may  re- 
consider the  storage  risks  posed  by  iqiedfication 
fuel. 


The  reader  may  also  note  that  in  the 
final  Phase  I  rule  EPA  declined  to  set 
specification  levels  for  certain  toxic 
constituents.  However,  the  parameters 
for  which  levels  are  not  established 
were  either  foimd  to  be  present  in  used 
oils  at  levels  comparable  to  virgin  fuel 
oil  (and  so  would  pose  hazards  no 
greater  than  virgin  fuel  oils  when 
handled  prior  to  burning)  or  the 
constituents  just  are  not  very  toxic.  Our 
conclusions  concerning  the  need  for  a 
specification  limit  for  individual 
parameters  were  of  course  based 
primarily  on  hazards  posed  by 
inhalation;  we  have  considered  whether 
specifications  should  be  established  for 
some  parameters  of  low  inhalation 
toxicity  based  on  potential  storage 
hazards.  A  parameter  worthy  of  this 
special  additional  consideration  is 
barium.  Ten  percent  of  the  used  oil 
analyses  reviewed  by  EPA  showed 
barium  levels  at  or  above  250  ppm.*^ 
While  this  is  about  100  times  greater 
than  levels  found  in  virgin  fuel  oU.  the 
reader  should  note  that  it  is  only  two 
and  one-half  times  greater  than  the  EJ*. 
toxicity  level  of  100  ppm.  (S261.24(b), 
Table  1,  i.e.,  "D005."]  Given  that  die  BJ>. 
is  intended  for  leachate  analysis  and 
that  it  is  very  unlikely  that  aU  of  the 
barium  would  leach  from  the  ody 
matrix,  we  do  not  expect  used  oil  to 
exhibit  E.O.  toxicity  for  barium.**  To 
more  directly  assess  the  potential  for 
groundwater  contamination  by  improper 
used  oil  storage,  EPA  evaluated 
numerous  storage  scenarios.**  In  all  of 
the  various  scenarios  evaluated,  the 
predicted  groundwater  concentration  of 
barium  was  below  1  milligram  per  liter, 
the  standard  established  by  EPA  under 
the  Safe  Drinking  Water  Act.  Therefore, 
we  do  not  expect  significant  hazards  to 
be  posed  by  used  oil  high  in  barium, 
even  if  stored  improperly,  and  we  have 
not  proposed  any  new  specification  for 
barium. 


*''  See  the  report  Composition  and  ManagemetU 
of  Used  Oil  Generated  in  the  US..  U.S.  EPA, 
November  1964,  p.  1-12.  The  data  base  included  752 
samples  analyzed  for  barium:  89%  of  the  samples 
contained  detectable  levels  of  barium. 

>•  Also,  barium  is  an  additive  used  in  formulation 
used  automotive  engine  oil.  It  seems  unlikely,  given 
that  automotive  oils  contain  a  variety  of 
contaminants  regulated  by  the  specification,  that 
used  oil  would  meet  the  specification  but  yet  still 
have  high  barium  levels.  Ibid  at  pp.  »-« to  3-10  and 
p.  3-27. 

**  See  the  Background  Document  for  the 
Regulatory  Impact  Analysis.  EPA  Office  of  Solid 
Waste.  November  1965.  Chapter  IV.G.  As  discussed 
above  for  lead,  this  analsrsis  included  a  corapoter 
simulation  of  some  9000  storage  situations. 
Although  only  preliminary  analysis,  it  seems 
unlikely  that  used  oil  caa  pose  serious  aotrags 
hazards  because  of  its  barhm  content. 
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Finally,  under  the  approach  proposed 
today  where  used  oil  with  over  1000 
ppm  total  halogens  is  presumed  to  be 
mixed  with  hazardous  waste,  the  reader 
may  note  that  it  is  conceivable  for 
specification  fuel  to  contain  up  to  1000 
ppm  of  a  hazardous  spent  solvent  and 
yet  not  "trigger"  the  rebuttable 
presumption.  EPA  was  concerned  that 
such  levels  of  solvents,  although  not 
hazardous  with  respect  to  burning,  could 
pose  groundwater  hazards  if  used  oil 
was  stored  improperly.  We  therefore 
conducted  a  storage  assessment  for 
used  oil  containing  various  spent 
solvents,  i.e.,  as  we  did  for  barium.'** 
The  individual  solvent  posing  the 
highest  risk  level  was  found  to  be 
tetrachloroethene,  with  a  mean  or 
average  cancer  risk  level  of  7  x  10'*,  or 
7  cancers  per  1  million  exposed 
population.  Risk  levels  this  high  can  be 
considered  significant,  but  EPA  notes 
that  some  96%  of  the  scenarios 
evaluated  had  risk  levels  lower  than 
this.  Additionally,  the  storage  scenarios 
evaluated  here  concerned  all  used  oils, 
while  specification  fuel  is  a  special 
subset  of  uised  oil  because,  by  regulatory 
definition,  it  must  contain  low 
concentrations  of  several  toxic 
contaminants.  We  expect  that 
specification  fuel,  because  it  will  often 
be  produced  by  treatment  or  blending, 
will  typically  contain  solvent  levels  far 
below  1000  ppm:  in  fact,  it  is  likely  that 
specification  fuel  will  often  contain  less 
than  100  ppm  of  any  solvent.''  Used  oil 
containing  such  low  levels  of  solvents 
would  pose  risks  about  one  order  of 
magnitude  lower  than  the  levels 
discussed  above,  i.e..  the  risk  of  cancer 
would  generally  be  less  than  1  per  1 
million  exposed  population.  Such  low 
risk  levels  do  not  appear  to  warrant 
additional  controls,  and  we  are 
therefore  proposing  no  specification 
levels  for  individual  solvents. 

In  sunmiary,  we  are  proposing  no 
changes  to  the  specification  and  no 
additional  requirements  for  the 
management  of  specification  fuel 
because  we  do  not  see  the  need  for 
additional  controls.  Comments  on  this 
proposed  pwlicy  are  requested. 

b.  Conditions  for  the  exemption. 
Persons  producing  specification  fuel 


'»  Id.  We  assessed  risks  posed  by  used  oil 
containing  three  common  de-greasing  solvents: 
tetrachloroethene;  1.1.1-thchloroethane:  and 
trichloroethene. 

"  For  example,  see  the  report  Composition  and 
Management  of  Used  Oil  Generated  in  the  US.  EPA. 
November  1964.  p.  &-15.  Concentrations  for  various 
constituents  are  projected  for  used  oil  blended  at  a 
10%  ratio  with  virgin  fuel  oil.  The  average 
concentration  of  tetrachloroethene  here  is  121  ppm. 
and  90%  of  the  projected  cases  would  contain  no 
more  than  170  ppm  of  that  solvent. 


would  be,  under  today's  proposal, 
subject  to  i  266.40(b)(1).  The  fuel 
producer  would  have  to  document 
through  analysis  that  the  oil  meets  the 
specifications,  and  that  it  is  used  as  fuel. 
To  document  the  latter  point,  the  person 
would  have  to  keep  records  of  the  name 
and  address  of  the  receiving  facility,  the 
quantity  of  oil  shipped,  the  date  of 
shipment,  and  a  cross-reference  to  the 
oil  analyses  performed.  These 
requirements  are  carried  forward  from 
the  final  Phase  I  burning  rule.  [They  are 
currently  in  §  266.43(b)(6);  today's 
proposal  would  move  the  requirements 
to  §  266.40{b)(l).J 

Documentation  that  the  fuel  in  fact 
meets  the  specification  would  normally 
entail  analysis.  Sampling  and  analytical 
procedures  are  part  of  a  facility's 
permitting  requirements  discussed  in 
later  sections  of  this  preamble.'^  Of 
particular  relevance  here,  the  person 
producing  specification  fuel  would  have 
to  have  a  plan  at  his  facility  specifying 
the  sampling  and  analysis  procedures  to 
be  used  in  documenting  that  the  oil 
meets  the  specification.  Records  of 
sales,  use,  or  shipment  would  have  to  be 
kept  at  the  facility  as  well.  Of  course, 
EPA  reserves  the  right  to  inspect 
facilities  producing  specification  fuel,  to 
take  samples  of  the  oil,  and  if  necessary, 
to  check  to  ensure  that  the  product 
produced  is  actually  being  burned  or  is 
entering  the  commercial  fuel  oil 
market."  ^ 

c.  Diesel  crankcase  oil:  As  a  final 
point  concerning  the  production  of 
specification  fuel.  EPA  requests 
comment  on  whether  it  is  necessary  to 
require  a  different  kind  of 
documentation  (or  any  documentation  at 
all)  than  described  above  for  those 
generators  that  blend  used  diesel 
crankcase  oil  with  diesel  fuel  for  use  in 
their  own  vehicles.  The  data  available 
to  EPA  (Table  2)  suggest  that  used  diesel 
engine  crankcase  oils  are  quite  low  in 
contaiminants  as-generated.  Given  our 
limited  data  base,  commenters  are 
invited  to  submit  additional  data  to 
confirm  or  refute  this  conclusion. 


Table  2..CoNCE^f^RATlONS  of  Toxic  Metals 
IN  Used  Diesel  Engine  Crankcase  Oils 


"  As  stated  above,  recycled  oil  remains  subject 
to  Part  286.  Subpart  E.  in  its  entirety  until  {  286.40(b) 
is.fully  complied  with.  In  particular.  S  268.43(b). 
discussed  below,  includes  certain  sampling  and 
analysis  requirements  for  persons  producing 
specification  fuel. 

"  The  burden  for  determining  and  documenting 
that  certain  recycled  oil  should  be  exempt  as 
specification  fuel  falls  on  the  person  claiming  the 
exemption.  When  recycled  oil  is  burned,  sent  off- 
site,  or  otherwise  managed,  it  is  subject  to 
regulation  under  Part  286,  Subpart  E.  absent 
documentation  as  discussed  above.  This  proposal 
would  incorporate  the  analysis  requirements  Into 
the  general  analytical  requirements  for  used  oil 
recycling  faciliUes  of  proposed  i  286.43(b). 


Nuintwrol 
samptas 

Concentration  range 

<PP«T>) 

Metal 

Ana- 
lyzed 

Coo- 

tammanl 

dewct- 

■d 

LOW 

•n 

Higti 

Arsenic 

Cadmium „ 

Ctwomium 

5 
5 

S 

s 

1 
3 
5 

4 

<5.0 

<0.5 

0.9 

<5.0 

<5.0 

0.9 

1.5 

130 

69 

14 

38 

780 

Lead'    . 

•Some  "diesel'  samples  may  actually  tie  contaminated 
»«ith  small  amounts  ol  gasdme  engine  crankcase  oil.  ac- 
counting lor  the  presence  ol  lead. 

Source  Composnnn  and  Managomeni  of  Used  OH  Gener- 
atad  n  Itta  us,  ttf  Frantum  Associates,  Ltd.  Novemtwr 
1984,  p.  3-38. 

EPA  is  also  aware  that  manufacturers 
of  diesel  engines  generally  recommend 
that  diesel  crankcase  oil  be  blended  into 
diesel  fuel  at  a  maximum  rate  of  5%  (i.e.. 
a  19-1  virgin  fuel  to  recycled  oil 
dilution.)  *♦  Since  diesel  fuel  is  itself 
typically  low  in  toxic  metals,'*  a  19-1 
dilution  would  seem  to  ensure  the 
resultant  blended  fuel  would  meet  the 
proposed  specification  (even  if  the  limit 
for  lead  was  ultimately  set  as  low  as  10 
ppm).  Should  EPA,  then,  specifically 
state  in  the  regulation  that  anaylsis  is 
not  necessary  when  diesel  crankcase  oil 
is  blended  by  generators  at  or  below  5% 
to  produce  diesel  fuel? 

2.  Asphalt  paving  material.  EPA  is 
proposing  that  asphalt  paving  material 
containing  certain  types  of  recycled  oil 
be  exempt  when  certain  conditions  are 
met.  [See  the  proposed  S  266.40(a)(2)(ii) 
and  §  266.40(b)(2).]  EPA  is  basing  the 
proposed  exemption  on  §  266.20(b)  of  the 
existing  hazardous  waste  regulations, 
which  provides: 

Products  produced  for  the  general  public's 
use  that  are  used  in  a  manner  constituting 
disposal  and  that  contain  recyclable 
materials  [i.e..  hazardous  waste]  are  not 
presently  subject  to  regulation  if  the 
recyclable  materials  have  imdergone  a 
chemicial  reaction  in  the  course  of  producing 
the  product  so  as  to  become  inseparable  by 
physical  means. 

As  discussed  on  January  4, 1985,  EPA 
asserts  jurisdiction  over  these  materials 
but  has  deferred  regulation  pending 
studies  of  how  the  materials  are 
appropriately  regulated.  [See  50  FR  627- 
629  and  646-647.]  EPA  has  determined 
that  asphalt  paving  material  containing 
either  of  the  two  following  types  of 


'*  See,  for  example,  the  bulletins  by:  Catepillar, 
September  1974,  Racor.  undated.  International 
Harvester,  February  1974  (I-H  recommended  up  to 
6J%). 

"  See  the  report.  Composition  and  Management 
of  Used  Oil  Generated  in  the  U.S.,  by  Franklin 
Associated.  Ltd.,  November  1964.  p.  5-10.  Diesel  fuel 
is  essentially  "Number  2"  or  "distillate  fuel." 
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recycle  oil  •"  meet  the  criteria  of 

§  266.20(b)  and  therefore  are  presently 

exempt  from  regulation: 

•  Residues  (bottoms)  from  distillatioD 
re-refining;  or 

•  Air  pollution  control  residue  from 
fabric  filters  (i.e.,  baghouse  dust]  where 
used  oil  is  burned  as  a  fuel. 

EPA  is  currently  studying  the  practice  of 
incorporating  these  materials  into 
asphalt.  Preliminary  results  indicate  that 
the  recycled  oils  described  here 
substitute  for  virgin  materials  in  asphalt 
production  (/.e.,  they  add  desired 
properties  to  the  paving  material)  and 
that  at  least  the  bottoms  are  typically 
purchased  by  asphalt  producers  at 
prices  near  those  of  their  nonwaste 
("virgin")  counterftarts.'^  Therefore,  we 
conclude  that  the  incorporation  of  these 
materials  into  asphalt  is  a  legitimate 
recycling  practice  and  not  merely  a 
disposal  method  for  the  residues. 
EPA  is  currently  assessing  the 
environmental  haizards  that  may  be 
associated  with  these  asphalt  products 
to  determine  what  kinds  of  controls,  if 
any,  may  be  necessary."  Eventually, 
EPA  mi^t  establish  standards 
pertaining  to  amounts  of  recycled  oil 
that  could  be  in  asphalt  paving  material 
(e.g.,  a  maximum  percentage),  or  we 
might  require  some  form  of  leaching  test 
(similar  to  the  Extraction  Procedure  in 
40  CFR  261.21  and  Part  261.  Appendix  II) 
as  a  demonstration  that  no  adverse 
effects  are  likely.  For  example,  we  might 
exempt  asphalt  of  which  the  residues 
constitute  less  than  3%  (by  weight  or 
volume) — this  appears  to  represent 
current  industry  practice — while  the  use 
of  asphalt  containing  greater  than  this 
amount  might  be  regulated  as  land 
disposal  or  subject  to  some  type  of  leach 
testing.  Under  today's  rule,  however,  the 
person  producing  the  asphalt  product 
(and  claiming  the  exemption)  would 
only  have  to  maintain  adequate 
documentation  that  the  recycled  oil  is 
being  treated  so  that  it  is  an  inseparable 
part  of  the  asphalt  product'*  [See  50  FR 


'*  Both  materials  discussed  here  are  residues 
from  treating  used  oils.  As  discussed  in  the  FMteal 
Register  notice  that  accompanies  this  one  (the 
listing  proposal),  residues  derived  irom  uaed  oils  are 
considered  used  oils.  Aiul  as  discussed  above  in 
this  preamble,  used  oils  (not  mixed  with  haxardous 
waste)  that  are  recycled  are  recycled  oils. 

"See  the  draft  report  by  Research  Triangle 
Institute,  IMed  Oil  Recycting  Evofuatjan: 
Incorporation  of  Residues  into  Asphalt  and 
Asphalt-Containing  Productt,  ]une  19B5.  pages  24- 
29. 

"  Id.  Samples  of  the  recycled  oils  are  being 
analyzed  to  measure  concentrations  of  hazardous 
constituents  [40  CFR  Part  261,  Appendix  VUI) 
present,  and  how  those  concentrations  compare  to 
the  virgin  materiats  they  replace.  Extraction  testing 
for  toxic  metals  is  also  being  conducted. 

'*  The  pctson  incorporating  the  bottoms  or 
baghouse  dust  into  the' asphalt  would  be  subject  to 


646-7;  January  4, 1985.  for  a  discussion 
of  these  terms.  Most  asf^lt  products, 
we  expect,  would  qualify  for  the 
exemption.] 

Comments  and  information  are 
requested  on  the  hazards  and  need  for 
controls  for  asphalt  products  containing 
recycled  oils.  As  a  final  point  on  this 
subject  we  have  been  unable  to  identify 
any  other  recycled  oils  that  meet  the 
§  266.20(b)  criterion  for  exemption. 
Therefore,  when  oAer  recycled  oils 
besides  the  residues  and  asphalt 
mixtures  described  above  are  placed  on 
the  ground,  the  product  would  be 
subject  to  regulation  (discussed  below). 
Comments  are  requested  on  whether 
any  other  recycled  oils  meet  the 
S  266.20(b)  criterion  discussed  above, 
and  that  therefore  should  be  included  in 
the  proposed  S  26&40(a](2)(ii). 

D.  Overview  of  Standards  and  "Burden 
of  Proof' Issues 

Sections  U.  III.  and  IV  of  this  Part  of 
the  preamble  explain  the  requirements 
for  generators,  transporters,  and  owners 
and  operators  of  bdlities  tihat  manage 
recycled  oil.  in  general: 

•  A  person  who  generates  or 
accumulates  op  to  1000  kilograms  per 
month  would  be  subject  to  §  286.40(c)  - 
bat  to  no  other  requirements  in  die 
Subpart; 

•  A  person  who  generates  (in  a 
month)  or  accumulates  over  1000 
kilograms  of  recycled  oil  would  be 
subject  to  S  266.41; 

•  A  person  who  initiates  an  off-site 
shipment  would  be  subject  to 

§  2ee.41(d); 

•  A  person  who  transports  recycled 
oil  would  be  subject  to  S  266.42; 

•  An  owner  or  operator  of  a  facUity 
that  recycles  or  stores  recycled  oil 
would  be  subject  to  f  266.43; 

•  A  person  who  bums  recycled  oil 
would  be  subject  to  S  266.44;  and 

•  A  person  who  applies  or  places 
recycled  oil  (or  a  product  containing 
recycled  oil)  on  the  ground  would  be 
subject  to  S  266JZ3. 

As  explained  above  and  in  the  next 
sections  of  the  preamble,  certain 
recycled  oils  are  exempt  from  regulation 

and  persons  who  otherwise  fit  into  a 
regulatory  category  may  be  exempt  from 
some  generally  applicable 
requirements. ''°  The  person  claiming 


I  200.43  of  today's  proposal,  the  standards  for  used 
oil  recycling  facilities,  discussed  later  in  this 
preamble. 

*"  A  person  may  also  fall  into  more  than  one 
regulatory  category.  In  this  case,  the  persoa  is 
subject  to  more  than  one  set  of  requirements. 


such  an  exemption  is  responsiMe  for 
providing  documentation  that  the 
exen4>tion  applies,  otherwise,  EPA 
presumes  the  rules  apply.  This  is 
consistent  with  the  {  261.2(f)  provisions 
for  recycled  hazardous  waste  and 
merely  re-states  a  well-estabhshed  legal 
principle.  (See  50  FR  642-643,  January  4. 
1965,  for  a  full  discussion  of  the 
princif^  and  cases  where  the  principle 
was  upheld.] 

E.  Authorization  to  Manage  Recycled 
Oil 

As  with  any  hazardous  waste, 
recycled  oil  must  be  managed  at  an 
"authorized"  facihty.**  We  are  using 
"authorized"  as  a  term  of  oonvenience 
to  include  any  of  the  following  [see 
proposed  }  266.40(e)(3)]: 

•  A  facility  permitted  to  manage 
hazardous  waste  under  Part  270, 
Subpart  A-E;  ♦»  or 

•  A  facility  permitted  to  manage 
hazardous  waste  by  a  State  wi&  an 
EPA-approved  hazardous  waste 
program:**  or 

•  A  facility  meeting  the  special 
permit-by-rule  requirements  proposed 
today  for  used  oil  recycling  facilities 
(see  (HYjposed  S  270.60(d));  or 

•  A  facility  in  interim  status,  as 
defined  by  Section  3005(e)  of  RCRA  and 
the  requirements  of  Part  270.  Subpart 
G.«* 

F.  Definitions  and  General  Provisions 

Terms  used  in  proposed  Part  266. 
Subpart  E  have  the  same  meanings  as 
provided  in  {  260.10  and  S  S  261.1-2613 
of  the  hazardous  waste  rules.  Also,  the 
requirements  of  Part  260  pertaining  to 
availability  and  confidentiality  of 
information,  use  of  number  and  gender, 
references,  and  rulemaking  petitions 
apply  throughout  Part  266,  Subpart  E. 
[See  proposed  i  266.40(e).) 


*'  As  explained  in  Section  LE  above, 
specification  fuel  and  asphalt  containing  certain 
recycled  oil  residues  are  exempt  under 
S  2ee.40(aH2),  provided  that  the  conditiont  of 
I  28e.40(b)  are  complied  with.  No  anthorixation  >• 
necessary  to  managg  recycled  oil  exempted  umier 
these  proviaions. 

**  The  reader  siioukl  note  that  •  fectUty  that  baa 
already  been  permitted  under  Part  27a  Subparts  A- 
E  can  only  manage  a  newly-litled  hasardoya  waato 
through  a  permit  modification  under  |i  1243  and 
270.41. 

«»  See  40  CFR  Part  271  [and  Section  I  of  Part  Three 
of  this  preamble)  concerning  EPA  apprm-al  of  State 
hazardous  waste  programs. 

♦*An  interim  status  facility  may  only  accept  a 
newly-listed  hazardoua  waste  under  the  proviaions 
of  {  27a72,  pertaining  to  changes  during  interim 
status. 
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n.  Standards  for  Generators  of  Recycled 
OU 

A  "generator"  is  ".  .  .  any  person,  by 
site,  whose  act  or  process  produces 
hazardous  waste  .  .  .  or  whose  act  first 
causes  a  hazardous  waste  to  become 
subject  to  regulation."  [See  §  260.10]  In 
the  case  of  used  oil,  generators  include: 

•  Service  stations,  auto  repair  shops, 
and  other  establishments  that  service 
vehicles  or  that  accept  oil  from  ("do-it- 
yourselfer")  households; 

•  Maintenance  garages  that  service 
vehicle  fleets; 

•  Mine  and  construction  operators 
where  vehicles  are  serviced  in  the  field; 
and 

•  Industrial  facilities  such  as 
metalworking  shops,  steel  mills,  etc, 
that  use  oils  to  cut.  grind,  or  work  with 
metal  or  that  remove  spent  hydraulic 
fluids  or  greases  from  machinery. 

These  are  generators  ol  recycled  oil 
when  they  recycle  the  used  oil 
themselves,  or  accumulate  it  for 
shipment  to  an  off-site  recycler. 

Section  3014(c)(2)(A)  requires  EPA  to 
regulate  generators  of  recycled  oil 
".  .  .  as  may  be  necessary  to  protect 
human  health  and  the  environment"  In 
promulgating  these  regulations.  EPA  is 
directed  to  take  into  account  the  effects 
of  regulations  on: 

•  Environmentally  acceptable  types 
of  used  oU  recycling; 

•  Small  quantity  generators;  and 

•  Generators  which  are  small 
businesses.*' 

The  requirements  proposed  today  were 
developed  using  as  a  starting  point  the 
general  standards  for  hazardous  waste 
generators  issued  under  Section  3002  of 
RCRA.  Those  requirements  were, 
however,  modified  to  take  into  account 
the  special  Section  3014  mandate.  A 
major  similarity  between  the  approach 
proposed  today  and  the  approach  used 
by  EPA  to  regulate  other  generators  of 
hazardous  waste  is  to  distinguish 
between  the  classes  of  generators  by  the 
amount  of  waste  they  generate.  The 
discussion  that  follows  first  centers  on 
"small  quantity  recycled  oil  generators" 
subject  to  special,  limited  standards  and 
then  on  other  (large)  generators  of 
recycled  oil.  who  would  be  subject  to 
more  extensive  requirements. 

A.  Small  Quantity  Recycled  Oil 
Generators' 

EPA  is  proposing  a  limited  set  of 
requirements  for  generators  of  up  to 
1000  kilograms  (about  300  gallons)  of 


recycled  oil  per  month.*  •  [See  the 
proposed  S  266.40(c).J  The  requirements 
would  include:  *' 

•  A  prohibition  on  road  oiling; 

•  Standards  pertaining  to  installation 
of  storage  tanks;  and 

•  A  provision  that  states  that  if  more 
than  1000  kilograms  is  accumulated,  the 
generator  moves  into  the  next 
"generator"  category  for  regulatory 
purposes. 

Generators  in  the  less  than  1000 
kilogram  category  are  termed  "small 
quantity  recycled  oil  generators." 

The  remainder  of  this  section  explains 
the  requirements  that  would  apply;  the 
proposal  that  a  separate  small  quantity 
limit  be  established  for  recycled  oil;  the 
rationale  for  the  1000  kilogram  limit;  and 
the  proposed  policy  under  which 
recycled  oil  firom  these  generators  would 
be  subject  to  more  extensive  regulation 
when  collected. 

[For  the  reader's  convenience,  the 
discussion  below  notes  similarities  and 
differences  between  §§  266.40(c)  and 
261.5.  The  reader  should  not  confuse  the 
§  266.40(c)  regulatory  category  with 
§  261.5,  which  includes  special 
requirements  for  hazardous  waste 
generated  by  "small  quantity 
generators."  The  two  regulatory 
categories  are  similar  in  that  the 
generators  in  each  category  are  subject 
to  only  minimal  requirements;  but  there 
are  important  differences,  including 
different  quantity  cut-offs  and  the 
regulatory  status  of  waste  once  it  leaves 
the  generator's  site.] 

1.  Requirements.**  Generators  of  no 
more  than  1000  kilograms  per  month  of 
recycled  oil  would  be  exempt  irom  full 
regulation  under  the  proposed  Part  266, 
Subpart  E,  provided  that  the  generator 
either  sends  the  oil  off-site  for  recycling 
or  recycles  it  himself  under  the 
following  requirements: 

a.  On-site  management:  (1)  Road 
oiling  is  prohibited.  Section  3004(1)  of 
RCRA  prohibits  the  use  of  hazardous 
waste  as  a  dust  suppressant.  [See  50  FR 
28718;  July  15, 1985.]  No  exemption  is 
provided  for  small  quantity  generators; 
the  prohibition  would  become  effective 
the  day  the  final  rule  listing  used  oil  as  a 
hazardous  waste  becomes  effective. 

(2)  Proper  installation  of  tank 
systems.  EPA  is  incorporating  into  these 


♦•  Sectioa  3014(c)(2)(B)  contain*  specific 
directions  on  how  ofT-iite  shipments  are  to  be 
regulated.  This  is  discussed  below. 


*•  Used  oil  accepted  from  households  ("do-it- 
yourselfer"  oil)  would  be  counted  in  this 
determination. 

*'  Eventually,  requirements  for  on-site  burning 
may  also  be  promulgated,  but  as  discussed  below 
this  issue  is  to  be  addressed  in  the  Phase  II  burning 
and  blending  proposal  later  this  year. 

*•  The  requirements  discussed  here  are  proposed 
in  I  286.40(c).  The  requirements  are  very  similar,  but 
not  identical  to  the  requirements  of  |  261.5  (f)  and 
(g)  for  small  quantity  generators  of  hazardous 
waste. 


regulations,  under  the  authority  of 
section  3014,  tank  installation 
requirements  similar  to  those  required 
by  section  9003(g)  or  RCRA,  the  latter 
termed  the  "interim  prohibition." 
Section  9003(g)  prohibits  any  person 
from  installing  an  "underground  storage 
tank"  [as  that  term  is  defined  in  section 
9001(1)]  unless  the  tank  and  connected 
piping  satisfy  certain  requirements, 
including  that  they  prevent  releases  due 
to  corrosion  or  structural  failure  for  the 
operational  life  of  the  tank  and  that  the 
lining  or  construction  of  the  tank  and 
piping  be  compatible  with  the  substance 
being  stored.** 

Congress  established  this  interim 
prohibition  as  the  minimum  requirement 
for  undergroimd  petroleum  tanks 
installed  after  May  7, 1985  until  EPA  can 
develop  standards  as  mandated  by 
section  9003(e)  of  RCRA.  EPA  believes 
that  since  the  provisions  of  Subtitle  I 
apply  to  "petroleum"  (see  section 
9001(2)  of  RCRA)  and  used  oil  is  a 
subset  of  petroleum.  Congress  intended 
for  the  provisions  of  Subtitle  I  (including 
the  interim  prohibition)  to  apply  to  used 
oil  to  provide  a  baseline  level  of  control 
for  used  oil  storage.  Where  the  specific 
recycled  oil  provisions  of  section  3014 
result  in  regulations  more  stringent  than 
provided  by  SubtiUe  I,  we  presume  that 
Congress  intended  for  the  more  stringent 
requirements  to  apply. 

EPA  is  proposing  tank  installation 
requirements  that  amount  to  a  modified 
version  of  the  Subtitie  I  interim 
prohibition  in  the  small  quantity 
generator  provisions  of  today's  rule  for 
two  reasons.  First,  since  the  interim 
prohibition  is  a  minimum  standard 
already  required  by  Subtitie  I,  its 
inclusion  in  thiff  rule  puts  used  oil 
generators  on  notice  of  already 
applicable  requirements.  [This  purpose 
is  less  important  with  respect  to  other 
parties  subject  to  today's  proposal 
because  they  generally  would  face 
requirements  more  stringent  than  the 
interim  prohibition.  As  stated  above,  in 
such  a  case  the  more  stringent 
requirement  applies.]  Second,  EPA 
believes  tiiat  the  tank  installation 
requirements  proposed  today  provide  a 
level  of  control  that  reflects  the  section 
3014  mandate  to  protect  human  health 
and  the  environment,  considering  the 
impacts  of  regulation  on  recycled  oil 
generators. 

Finally,  the  reader  should  note  that 
the^ank  installation  requirements  we 


*•  Section  9003(g)  does  provide  a  limited 
exception  for  the  corrosion  protection  requirements 
for  tanks  installed  at  sites  where  soil  resistivity  is 
12.000  ohm-cm  or  more.  [These  requirements  are 
codified  in  40  CFR  280.1  and  280.2.  See  SO  FR  28734- 
35;  July  15, 1984.) 
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are  proposing  today  for  small  quantity 
recycled  oil  generators,  although  based 
in  substance  on  Ihe  interim  prohibition, 
would  apply  to  a  broader  range  of  tanks 
than  would  be  the  case  under  section 
9003(g).  The  broader  applicability  of 
today's  proposal  is  brought  about 
because  instead  of  using  the  term 
"underground  storage  tank"  to  define  ' 
coverage  of  the  provision  [defined  in 
section  9001(1)  and  S  280.1],  we  have 
proposed  to  use  the  broader  term  "tank 
system."  »° 

We  intend  for  §  266.40(c)(l)(iv)  to  apply 
to  all  tank  systems,  i.e..  "above-ground," 
"inground,"  and  "underground."  (Id.) 
EPA  believes  this  broader  coverage, 
corresponding  to  the  scope  of  Subtitle  C, 
is  called  for  by  Section  3014.  That  is. 
Section  3014  directs  EPA  to  regulate  the 
hazards  associated  with  recycled  oil, 
and  recycled  oil  is  stored  in  all  types  of 
tanks.* » 

Comments  are  requested  on  EPA's 
proposed  approach  for  regulating  small 
quantity  recycled  oil  generators'  tanks, 
described  above.  As  a  final  note  on  the 
subject,  as  EPA  develops  controls  for 
underground  storage  tanks  under 
Subtitle  I,  we  will  consider  whether 
additional  controls  should  be  applied  to 
small  quantity  recycled  oil  generators' 
tanks. 

(3)  Accumulation  of  over  1000 
kilogmma.  If  at  any  time  a  generator 
accumulates  over  1000  kilograms  of 
recycled  oil,  he  would  be  subject  to  the 
more  extensive  generator  requirements 
discussed  later  in  this  section  of  the 
preamble."  The  reader  should  note, 
however,  that  recycled  oil  that  is  mixed 
with  nonhazardous  waste  would 
continue  to  be  subject  to  the  limited 
requirements  discussed  here  even  if  the 
1000  kilogram  limit  is  exceeded  (as  long 
as  the  recycled  oil  portion  of  the  mixture 
does  not  exceed  1000  kilograms)."  [See 


*°  Aa  propowd  on  June  26, 1985.  a  "tank  syttem" 
is  comprised  of  a  tank(s)  and  its  ancilliary 
equipment  (e.g..  pipes,  valves)  [See  50  FR  26455). 
The  section  9001(1)  definition  of  "underground 
storage  tank"  also  includes  ancilliary  equipment 
such  as  pipes,  but  only  applies  when  10%  or  more  of 
the  system  is  beneath  ground  surface. 

"The  reader  should  also  note  that  Subtitle  I 
includes  certain  special  exemptions  [sections 
9009(d)  and  (e)J  for  residential/farm  motor  fuel 
tanks  and  heating  oil  tanks.  These  exemptions  are 
not  relevant  for  Subtitle  C,  and  we  have  not 
proposed  any  such  exemptions  today  for  recycled 
oil.  Although  we  are  today  proposing  to  regulate 
certain  recycled  oil  tanks,  described  above,  that  are 
not  presently  regulated  under  the  section  9003(g) 
interim  prohibition,  we  note  that  the  extent  of 
regulation  (in  most  cases  some  form  of  corrosion 
protection)  would  cause  insignificant  cost  impacts, 
typically  in  the  range  of  S200  per  affected  generator. 
(See  the  EPA  report.  Estimated  Costs  of  Compliance 
with  Proposed  RCRA  Regulations  for  Hazardous 
Waste  Storage.  Treatment,  and  Accumulation  Tank 
Facilities  (March  1B6S),  for  a  cost  estimate  of 
cotTosion  protection.] 

'*  A  similar  provision  applies  to  hazardous  waste 
small  quantity  generators.  See  i  261.5(f). 


the  proposed  S  26e.40(c)(3).]  The 
rationale  here  is  that  the  limits  proposed 
are  meant  to  apply  to  recycled  oil  and 
the  mixing  of  recycled  oil  with  non- 
hazardous  waste  does  not  change  the 
quantity  of,  or  the  hazard  associated 
with,  recycled  oil  involved.** 

(4)  On-site  burning.  The  reader  will 
note  that  EPA  has  reserved  a  paragraph 
in  proposed  S  266.40(c)(1)  for  controls  on 
on-site  burning.  For  the  most  part,  this 
burning  involves  use  of  used  oil  space 
heaters  by  service  stations  or  blending 
of  diesel  crankcase  oil  into  vehicles' 
diesel  fuel.  The  former  case  has  been 
addressed  on  an  interim  basis  under  the 
final  Phase  I  burning  and  blending  rule 
[See  Part  Three,  Section  IV  of  the  final 
Phase  I  preamble.]  As  we  said  in  that 
final  rule,  we  will  re-visit  the  need  for 
controls  on  these  tmits  in  the  Phase  II 
biuning  rules.  [Id.]  Any  requirements  for 
space  heaters  would  eventually  be 
codified  in  S  266.40(c)(1).  At  a  minimum, 
we  intend  to  ensure  that  space  heater 
flue  gases  are  properly  vented.  The  case 
of  diesel  blending  was  discussed  in  an 
earlier  section  of  this  preamble 
pertaining  to  specification  fuel.  As 
described  in  that  section,  the  data 
available  to  EPA  indicate  that  this  kind 
of  blending  produces  specification  fuel, 
and  we  are  considering  what  type  of 
documentation  if  any  should  be 
required.  Comments  afe  requested  on 
what  documentation,  if  any,  should 
apply  to  small  quantity  recycled  oil 
generators  who  blend  diesel  crankcase 
oil  into  their  own  diesel-fueled  vehicles. 

b.  Shipments  off-site:  Small  quantity 
recycled  oil  generators  would  be 
allowed  to  send  recycled  oil  off-site  for 
recycling  without  any  formal  tracking  or 
recordkeeping  requirements.**  [The 
reader  should  note  that,  as  is  discussed 
later  in  this  Section  and  then  below  in 
Section  III.  E.  2.,  transporters  who 
collect  from  small  quantity  recycled  oil 
generators  must  keep  records  of  pick- 
ups and  must  ensure  delivery  to  an 
authorized  used  oil  recycling  facility.] 

2.  The  separate  small  quantity  limit 
for  recycled  oil.  Under  today's  proposal, 
recycled  oil  would  have  its  own  "small 
quantity"  limit  of  1000  kilograms  per 
month;  that  is,  recycled  oil  counting 
against  the  recycled  oil  limit  would  not 
also  coimt  against  the  S  261.5  limit  for 


**  A  similar  provision  applies  to  hazardous  waste 
small  quantity  generators.  See  {  2ei.5(h). 

**  As  described  above,  a  mixture  of  used  oil  and 
hazardous  waste  is  not  recycled  oil,  and  would  not 
be  subject  to  the  requirements  discussed  here.  Such 
a  mixture  would  be  subject  to  regulation  as 
hazardous  waste.  (See  proposed}}  261.5(i)(2Kii), 
2ei.6(a)(2)(iii),  and  26e.40(d).) 

**  We  have  not  proposed  any  time  limit  to 
accompany  the  1000  kilogram  accumulation  limit.  A 
time  limit  seems  uimecessary  since  used  oil  is 
typically  picked-up  frequently  by  collectors.  HJi. 
Rep.  No.  96-198, 98th  Cong.,  1st  Sess.,  at  67  (1963).) 
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hazardous  waste.**- "  Therefore,  under 
our  proposed  approach,  a  generator 
could  be  subject  to  the  "small  quantity" 
provisions  of  both  40  CFR  261.5  and 
266.40(c).  or  subject  to  one  of  the 
provisions  but  not  the  other  one.  EPA 
believes  this  approach  offers  the 
following  benefits: 

(1)  Impacts  on  small  quantity 
generators  and  generators  who  are  small 
businesses  would  be  reduced.  Without 
the  separate  small  quantity  generator 
limits  for  recycled  oil  and  other 
hazardous  wastes,  a  generator  of,  for 
example,  small  amounts  of  spent 
hazardous  solvents  could  have  to 
manage  his  solvents  imder  the  40  CFR 
Part  262  standards  for  hazardous  waste 
generators  because  of  the  recycled  oil  he 
generates.  This  seems  inappropriate 
because,  as  discussed  in  this  Federal 
Register  notice,  EPA  is  proposing  to 
regulate  recycled  oil  under  a  special  set 
of  Part  266  standards,  not  the  general 
hazardous  waste  standards.  It  also 
would  have  the  effect  of  subjecting 
perhaps  tens  of  thousands  of  generators 
of  recycled  oil  to  the  hazardous  waste 
rules  (for  the  small  quantities  of  other 
hazardous  waste  they  generate).  As 
described  throughout  this  section  of  the 
preamble,  EPA  is  attempting  to  minimize 
the  adverse  impacts  of  regulation  on 
small  quantity  generators  and 
generators  who  are  small  businesses. 

(2)  Segregation  of  wastes  would  be 
encouraged,  and  this  facilitates 
recycling.  The  separate  small  quantity 
limits  should  provide  an  incentive  for 
generators  to  segregate  used  oil  from 
other  hazardous  wastes  they  generate 
because,  as  described  above,  mixtures 
of  used  oil  and  hazardous  waste  would 
be  subject  to  full  regulation  as  a 
hazardous  waste,  not  the  special 
"recycled  oil"  standards.**  Segregation 
of  used  oil  away  from  other  hazardous 
waste  facilitates  used  oil  recycling.  In 
particular,  when  used  oil  is 
contaminated  with  chlorinated  solvents, 
the  resulting  mixture: 

•  Has  a  reduced  BTU  content  and 
correspondingly  reduced  fuel  value;  and 


**  Congress  envisaged  the  poaaibiUty  of  such  an 
approach,  as  evidenced  by  the  legislative  history  of 
Section  3014. 

"  See  proposed  {{  261.6(aM2)(iU).  |  2nj(c)  and 
I  261.S(j)(2)(i),  where  recycled  oil  is  exempted  from 
counting  towards  the  S  281.5  quantity  limit  for 
determining  "small  quantity  generator"  status  under 
the  hazardous  waste  rules. 

"That  is.  a  generator  who  segregates  his  hazardous 
waste  from  his  used  oil  might  remain  a  small 
quantity  generator  under  S  261.5,  while  a  generator 
who  mixes  wastes  would  thereby  lose  his  small 
quantity  generator  status  and  become  subject  to  the 
Part  262  hazardous  waste  generator  standards  for 
the  entire  mixture.  [See  proposed  {  261.5(jKZ)-l 
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•  Is  difBcuit  to  reuse  as  a  lubricant 
because  the  solvent  reduces  viscosity 
(i.e.,  "thins"  the  oil)." 

(3)  The  separate  small  quantity  limits 
proposed  today  would  encoura^ 
environmentally  acceptable  types  of 
recycling  of  used  oils  vs.  disposal.  This 
is  one  of  the  factors  EPA  is  directed  to 
consider  in  regulating  recycled  oil 
generators.  Used  oil.  when  disposed  of, 
would  count  against  the  S  261.5  limit 
along  with  a  generator's  other 
hazardous  waste.  [See  proposed 
§  261.5(i)(l).J  A  generator  who  recycles 
his  used  oil,  therefore,  would  be  eligible 
for  the  special,  reduced  requirements  for 
small  quantity  recycled  oil  generators 
while  one  who  disposes  of  his  oil  would 
be  subject  to  the  Part  262  hazardous 
waste  generator  standards.  {For 
example,  a  generator  of  500  kilograms  of 
used  oil  who  sends  the  oil  to  land 
disposal  would  exceed  the  §  261.5(a) 
hmit  and  would  therefore  become 
subject  to  Part  262;  however,  if  that 
generator  recycled  the  oil,  he  would  be 
covered  only  by  proposed  §  266.40(c).] 

EPA  requests  comment  on  the 
separate  small  quantity  limit  approach 
described  above.  Do  the  separate  limits 
cause  undue  confusion  that  might  negate 
the  benefits  identified? 

3.  Selection  of  1000  kilogram  as  the 
limit.  EPA  has  proposed  a  1000  kilogram 
monthly  generation  limit  •<>  to  define  a 
"small  quantity  recycled  oil  generator." 
[See  the  proposed  5  286.40(c).]  As  Table 
3  illustrates,  this  limit  would  bring  the 
majority  of  the  recycled  oil  generated 
within  today's  proposed  regulatory 
system,  while  most  generators  would  be 
small  quantity  recycled  oil  generators 
and  thus  exempt  itom  the  more 
burdensome  elements  of  that  system. 
Before  deciding  to  propose  the  1000 
kilogram  limit,  EPA  considered  limits 
that  would  be  both  more  and  less 
stringent.  EPA  requests  comment  on  the 
range  of  options  discussed  below: 

a.  100  kilogram  limit  EPA  considered 
a  small  quantity  limit  of  100  kilograms, 
i.e.,  the  same  limit  proposed  on  August 
1, 1985  for  hazardous  waste  in  general. 
[50  FR  31278.J  This  would  establish 
regulatory  control  over  the  great 
majority  of  the  used  oil  generated 
starting  at  the  site  of  generation  [see 
Table  3].  As  noted  above,  however. 
Section  3014  of  RCRA  specifically 
directs  EPA  to  consider  the  impact  of  its 
regulations  on  small  quantity 


••  Re-refiner*  must  remove  the  "light  ends" 
(solvents  and  other  low  boUing  point  materials) 
during!  prtKeMing.  reducing  the  yield  of  the 
lubricant  production  operation. 

••  As  described  above,  the  monthly  generatkm 
limit  would  be  accompanied  by  a  total 
accumulation  limit  of  1000  kilogrcms. 


generators,  and  small  businesses,  and 
on  environmentally  acceptable  means  of 
recycling.  Under  a  100  kilogram  limit,  at 
least  274,000  generators  would  be 
subject  to  regulation.  EPA  is  concerned  ' 
not  only  with  the  unwieldy  size  of  this 
universe,  but  also  with  the  potential 
impacts  of  regulation  on  the  small 
establishments  within  the  universe.  The 
great  majority  of  used  oil  generators  are 
small  businesses,*',  operated  in  large 
part  by  individuals  without  the  technical 
knowledge  or  financial  resources 
necessary  to  operate  a  waste 


management  facility  of  any 
sophistication.  Also,  since  these 
establishments  do  not  generate  large 
amounts  of  recycled  oil.  regulatory 
requirements  can  impose 
disproportionate  costs,  i.e.,  high  costs 
per  gallon.  The  Agency's  main  concern 
with  these  small  establishments  is  to 
ensure:  (1)  That  they  collect  the  used  oil 
generated  at  their  sites  for  recycling  and 
not  let  it  drain  into  sewers  or  otherwise 
dispose  of  it;  and  (2)  that  they  continue 
to  accept  household-generated  used  oil. 


Table  3.— Number  of  Used  Oh.  Generators  and  Quantities  of  Used  Oil  Generated 

Annuauy 


tndusMil 

NofvtnduMM. 

Tow.-. 


Quantities  gansralwl  (miHons  of  gallons  pw  year)  t>y.siz*  catagory: 

InduMrW .  - „  „ .„ .„ 

Nov^ndualriil ZZZ!  ""Z" "' 


Total.. 


Number  of 
estiMist)- 


358.000 
295,000 


653.000 


456 


Siza  catagorias  (kilograms  genarated  per 
momh) 


<100 


256,000 
121.000 


370.000 


24.2 


467 


100-1,000 


76.100 
150.000 


226.100 


64 
300 


364 


>  1,000 


24,300 
24.000 


48,300 


350 
164 


514 


\^a^S^%mSiJmr  "wwandum  from  Tempto.  Barkgr,  and  Sloans  (August  8,  1964)  Med  -Non. 
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EPA  considered  regulating  recycled 
oil  generators  of  100-1000  kilograms  per 
month  (kg/mo)  under  the  set  of 
requirements  proposed  on  August  1, 
1985  for  hazardous  waste  generators  of 
100-1000  kg/mo.  [See  50  FR  31278-31306. 
The  proposal  would  amend  the  S  262.34 
requirements.]  As  explained  in  that 
proposal,  we  developed  the  proposed 
standards  for  the  100-1000  kg/mo 
hazardous  waste  generators  taking  into 
account  their  predominantly  small 
business  nature.  [Ibid  at  31284-86.]  EPA 
is  concerned,  however,  that  even  though 
the  August  1  proposal  would  minimize 
adverse  small  business  impacts,  the 
requirements  would  still  adversely 
affect  used  oil  recycling.  [Under  section 
3014(c)  of  RCRA,  EPA  must,  when 
developing  rules  for  recycled  oil 
generators,  not  only  take  small  business 
impacts  into  account  but  also  impacts 
on  "environmentally  acceptable 
recycling."  EPA  considers  any  increase 
in  "do-it-yourselfer"  oil  changes  to  be,  in 
itself,  and  adverse  impact  on  recycling 
because  this  group  traditionally 
disposes  of  its  used  oil.  Sewer  disposal 


to  avoid  regulations  is  another  adverse 
impact  on  recycling  that  concerns  EPA. 
as  is  any  reluctance  by  establishments 
to  accept  household  generated  ("do-it- 
yourselJFer")  used  oil.] 

We  estimate  the  rules  proposed  on 
August  1  would  impose  annualized  costs 
of  $1000-2000,  on  average,  if  applied  to 
generators  of  recycled  oil."'  For  a 
generator  of,  for  example,  110  kilograms 
of  used  oil  per  month,  this  would  mean 
costs  of  about  $4.80  per  gallon  of 
recycled  oil  generated  (and  stored). 
Fiu-ther,  EPA  is  considering  whether  any 
tank  system  secondary  containment 
standards  should  apply  to  generators  of 
lOO-lOOO  kg  of  hazardous  waste  per 
month.  [Ibid  at  31286-87]  The  addition  of 
secondary  containment  requirements 
could  double  the  costs  presented 
above."'  Given  that  recycled  oil 


• '  See  the  Regulatory  Impact  Analysis  for  the 
Used  on  Rules.  EPA  Office  of  Solid  Waste. 
November  1985.  pages  V-54  through  V-57. 


••  Unless  otherwise  noted,  the  results  presented 
here  are  from  the  Regulatory  Impact  Analysis  US 
EPA.  Office  of  Solid  Waste,  November  1985. 
Chapter  V. 

"  As  points  of  clarification,  the  term  "secondary 
containment"  as  used  in  today's  proposal  refers  to 
the  requirements  proposed  on  June  20. 1985  for 
hazardous  waste  tank  systems.  (See  SO  FR  26462- 
26482.  and  the  proposed  {{  264.193  and  265.193.) 
These  requirements  are  more  extensive  than,  for 
example,  the  curbing  and  diking  required  for  some 
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generators  are  presently  paid  only  10-40 
cents  per  gallon  for  their  used  oil.  costs 
this  high  would  make  used  oil  more  of  a 
burden  than  a  recyclable  resource.  It  is 
difficult  to  quantitatively  assess  how 
generators  would  respond  to  regulatory 
costs  this  high,  but  our  studies  show  the 
following  to  be  probable  outcomes: 

•  Price  increases  in  oil-change 
services  offered  to  the  public.  These 
price  increases  (we  estimate  an  increase 
of  10  percent)  could  lead  to  an  increase 
in  "do-it-yourselfer"  oil  changes  of 
approximately  12  million  gallons  per 
year  (an  increase  of  4  percent); 

•  A  reluctance  of  service  stations  and 
auto  repair  shops  to  accept  "do-it- 
your8elfer"-generated  used  oil;  and 

•  Increased  sewage  disposal  by 
generators  in  areas  without  strict  local 
requirements  or  sewer  discharges. 
These  are  the  sorts  of  outcomes  that 
concerned  Congress  when  it  was 
considering  the  issue  of  recycled  oil 
regulation.  See.  for  example,  H.R.  Rep. 
No.  98-198, 98th  Cong..  1st  Sesa..  at  66 
(1983): 

Many  used  oil  generators,  such  as  service 
stationB,  will  be  reluctant  to  collect  and 
recycle  used  oil  if  it  means  incurring 
excessive  regulatory  responsibilities.  Any 
regulatory  scheme  for  generators 
should  ...  be  structured  to  avoid  this 
result  ,  .  . 

For  these  reasons,  EPA  sees  a  clear 
need  to  establish  a  small  quantity  limit 
higher  than  100  kilograms.  A  higher  limit 
would  minimize  the  impacts  of 
regulation  on  the  smallest 
establishments  in  the  generator 
universe,  and  most  importantly,  would 
reduce  adverse  impacts  on 
environmentally  acceptable  types  of 
used  oil  recycling. 

b.  2000  kilogram  limit  EPA  * 
considered  a  limit  for  small  quantity 
recycled  oil  generators  as  high  as  2000 
kilograms  per  month  (about  600  gallons). 
We  believe  a  limit  this  high  would 
exempt  from  full  regulation  most,  if  not 
all,  of  the  automotive-related 
establishments.  However,  we  are 
concerned  that  a  limit  this  high  would 
not  be  adequately  protective.  The  same 
legislative  history  as  cited  above 
concerning  the  need  to  minimize  impacts 
on  generators  goes  on  to  say  that  EPA's 
regulations  should: 

.  .  .  encourage  .  .  .  generators  to  send  used 
oil  to  facilities  having  permits.  [And  to]  .  .  . 
regulate  generators  in  a  way  that  discourages 
unacceptable  used  oil  recycling  practices, 
such  as  unsafe  storage,  or  potentially 
hazardous  burning  or  land  application.  [Id*.] 


As  Table  3  shows,  even  with  a  limit  of 
1000  kilograms,  some  336  million  gallons 
of  used  oil  per  year  (nearly  half  of  the 
oil  in  question)  would  be  only  minimally 
controlled  at  generators  sites.  Under  a 
2000  kilogram  limit,  probably  all  of  the 
488  million  gallons  of  "non-industrial" 
[i.e.,  automotive)  oil  and  a  large  portion 
of  the  456  million  gallons  of  used 
industrial  oils  generated  each  year 
would  be  only  minimally  regulated  at  ' 
generators'  sites.  In  essence,  this  would 
be  virtually  equivalent  to  not  having 
generator  regulations.  In  previous 
rulemakings  concerning  (S  201.5)  small 
quantity  generators  of  hazardous  waste, 
EPA  has  only  considered  exempting 
generators  of  up  to  1000  kilograms  per 
month;  [see  the  discussions  at  43  FR 
58969-58971,  December  18, 1978,  and  at 
45  FR  33102-33105,  May  19. 1980],  and 
EPA  sees  no  indication  that  Congress 
envisaged  an  exemption  for  generators 
of  even  larger  quantities  of  recycled  oil. 

c.  1000  kilogram  limit  EPA  has 
proposed  a  1000  kilogram  limit  (about 
300  gallons)  to  define  small  quantity 
recycled  oil  generators.  This  would 
subject  approximately  48,000  generators 
to  the  regulations  discussed  later  in  this 
section.  Some  514  million  gallons  (about 
55%  of  the  total  generated  each  year,  not 
counting  household-generated  oil)  would 
be  subject  to  Part  266,  Subpart  E, 
starting  at  the  site  of  generation.'* 
Under  a  1000  kilogram  limit,  the  vast 
majority  of  SQiall  establishments  such  as 
family  farms,  service  stations,  auto 
repair  shops,  and  small  industrial 
facilities  would  be  subject  to  the  very 
limited  set  of  requirements  discussed 
above.  Generators  of  over  1000 
kilograms  are  auto  dealerships, 
estabhshments  that  offer  "quick-lube" 
services  to  the  public  or  that  service 
large  vehicle  fleets,  and  industrial 
facilities  like  steel  mills  and  automotive 
assembly  plants.  The  establishments  in 
the  over  1000  kilogram  group  can  be,  but 
certainly  are  not  always  small 
businesses  (e.g.,  steel  and  auto  plants 
usually  are  not).  For  many  of  the 
establishments  ("quick-lube"  services). 


lubricant  management  (purchase,  sale, 
etc.)  is  a  central  part  of  the  operation.  In 
these  respects  the  large  generators  are 
unlike  small  auto  shops  and  service 
stations  (who  are  almost  always  small 
businesses  and  for  whom  lubricant 
management  is  only  a  peripheral  aspect 
of  their  operations),  and  we  believe  the 
former  are  in  a  better  position  to  absorb 
regulatory  costs." 

EPA  has  determined  that  the  1000 
kilogram  limit  strikes  the  best  balance 
between  protectiveness  and  economic 
impact  concerns,  as  mandated  by 
Section  3014.  Comments  are  requested 
on  the  range  of  options  presented. 
Comments  are  also  requested  on 
whether  the  limit  should  be  expressed  in 
g^ons  (i.e.,  1000  kilograms  is  about  300 
gallons  of  used  oil).  Would  this  simplify 
compliance  for  generators? 

4.  Regulation  when  collected.  EPA  is 
proposing  that  when  recycled  oil  from 
small  quantity  recycled  oil  generators  Is 
collected  for  shipment  to  an  off-site 
facility,  the  oil  would  then  become 
subject  to  Part  266,  Subpart  E  in  its 
entirety.  This  is  different  than  the 
approach  in  40  CFR  261.5  for  hazardous 
waste  from  small  quantity  generators, 
where  waste  is  exempt  through 
subsequent  management  What  follows 
is  first  the  rationale  for  this  proposed 
departure  from  previous  EPA  policy 
regarding  "small  quantity"  hazardous 
waste,  and  then  an  explanation  of  how 
collectors  who  service  small  quantity 
recycled  oil  generators  would  be 
affected  by  today's  proposal. 

a.  Rationale:  The  reasoning  behind 
today's  proposal  is  based  on  the 
quantities  of  waste  involved;  the 
composition  and  management  practices 
of  used  oil  vs.  other  hazardous  wastes; 
and  the  Congressional  intent  in  passing 
Section  3014.  These  points  are  discussed 
here. 

(1)  A  significant  amoimt  of  used  oil  is 
generated  in  quantities  less  than  100 
kilograms  per  month  (kg/mo).  Table  4 
contrasts  the  generation  pattern  for  used 
oil  and  other  hazardous  wastes. 


Table  4.— Generation  of  Used  Oil  vs.  Other  Hazardous  Wastes  by  Generator  Category 

(In  Ihouaand*  o<  font  par  yMr] 


Waste  type 

Ganafslor  Size  Categories  (Uograms  per  morth) 

<100 

100-1000 

>1000 

Tolels 

U««d  oil.....'. 

Hazardous  waste  oHMr  Itwi  used  oil...             .    _            .„    .. 

340 
ISO 

1.440 
760 

1«7 
264,000 

3,707 
264.940 

oil  storage  areas  under  EPA's  Spill  Prevention 
Control  and  Countermeasur«  rules  at  40  CFR  Part 
112. 
•*  As  explained  below,  oil  from  small  quantity 


Sources-. 

1.  Sae  Table  3,  above.  (Gallons  converted  to  tons  at  7.S  Ibe  per  gallon  ol  OH.  Fanners'  oil  la  kiduded  m  "<100  kg/mo" 
category.] 

2.  Hazardous  waste— The  proposal  at  SO  FR  312S5;  August  1,  1985. 


recycled  oil  generators  would  also  be  regulated 
under  today's  proposal  when  collected  for 
reclamation  or  other  recycling. 


*■  The  requirements  that  would  apply  to  large 
recycled  oil  generators  are  discussed  in  the  next 
section,  below. 
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As  Table  4  shows,  for  used  oil 
generators  of  less  than  100  kilograms  per 
month  (kg/mo)  account  for  9%,  and 
generators  of  100-1000  kg/mo  for  39%.  of 
the  total  generated  each  year.  In 
contrast,  for  other  hazardous  waste, 
generators  of  less  than  100  and  100-1000 
kg/ mo.,  respectively,  account  for  only 
0.07  and  0.3  percent  of  the  total 
generated.  The  significant  difference 
between  used  oil  small  quantity 
generators  as  contrasted  to  hazardous 
waste  small  quantity  generators  is  also 
evident  in  terms  of  the  absolute  volumes 
generated  by  the  two  groups.  For 
example,  used  oil  generators  of  less  than 
100  kg/mo  generate  340,000  tons  per 
year,  or  88%  more  waste,  than  their 
hazardous  waste  counterparts  (who  only 
generate  180,000  tons  per  year). 

(2)  "Small  quantity-generated"  used 
oil  is  similar  to  "large  quantity"  used  oil 
in  composition  and  management 
practices.  Used  oil  from  the  less  than 
100  kg/mo  generators  is  primarily  used 
automotive  oils,  and  can  be  expected  to 
contain  the  same  hazardous  constituents 
(at  the  same  levels)  as  found  in  any  used 
automotive  oil.**  Moreover,  much  of  this 
small  quantity-generated  oil  is 
potentially  available  for  off-site 
recycling,  such  as  fuel  use.  If  EPA  were 
to  exempt  from  regulation  used  oil 
generated  in  quantities  less  than  100  kg/ 
mo,  tens  of  millions  of  gallons  of 
contaminated  used  oil  could  be  recycled 
each  year  in  unsound  ways,  such  as 
being  sold  as  residential  heating  oil.  [If 
this  oil  was  exempt  from  regulation,  it 
would  not  be  subject  to  the  fuel 
specification  promulgated  in  the  final 
Phase  I  rule.  See  Table  1.  above,  for  the 
specification.  So  therefore  it  could  be 
contaminated  with  toxic  constituents.] 
We  believe  it  is  quite  conceivable  that 
tens  or  even  hundreds  of  thousands  of 
people  could  be  exposed  to  elevated 
levels  of  toxic  air  pollutants  if  used  oil 
generated  in  quantities  less  than  100  kg/ 
mo  was  exempt  from  regulation."*" 

(3)  Congress  provided  for  recycled  oil 


"See  the  EPA  report  Composition  and 

Management  of  Used  Oil  CenerateiUn  the  U.S.. 
November  1984.  p.  3-33.  for  composftion  of  used 
automotive  oils. 

"  Even  if  only  one-half  of  all  the  used  oil  from 
geoerators  of  leu  than  100  kg/mo  enters  the 
commercial  fuel  oil  market  (through  an  exemption 
by  EPA  similar  to  §  281.5).  i.e..  about  45  million 
gallons  per  year,  this  is  enough  fuel  for  about  4000 
residential  boilers.  [This  is  assuming  that  on 
average,  a  residential  boiler  consumes  5  gallons  of 
oil  per  hour,  for  2190  hours  per  year,  and  the  used 
oil  is  burned  without  blending.  In  practice,  we 
believe  the  used  oil  would  be  diluted  with  virgin 
fuel  ofl  at  ratios  ranging  from  2/1  to  9/1.  so  the 
actual  number  of  boilers  potentially  affected  could 
range  from  8000-36000.] 


to  be  regulated  under  a  unique 
framework.  Section  3014  exempts 
recycled  oil  from  the  requirements  of 
sections  3001(d),  3002,  and  3003  (the 
Sections  of  RCRA  guiding  regulation  of 
hazardous  waste  generators  and 
transporters)  and  EPA  is  to  regulate 
recycled  oil  as  necessary,  while 
minimizing  adverse  impacts  on 
generators.  The  proposal  to  begin  full 
regulation  of  small  quantity  recycled  oil 
generators'  oil  when  collected  has  the 
advantage  of  imposing  only  minimal 
requirements  on  the  generators  (as 
described  above)  without  allowing  the 
oil,  when  collected,  to  go  completely 
unregulated.  The  proposal  would  allow 
EPA  to  concentrate  its  resources  on 
points  where  larger  quantities  of 
recycled  oil  were  being  aggregated  and 
accumulated  for  recycling. 

Comments  are  requested  on  the 
proposal  to  regulate  small  quantity- 
generated  recycled  oil.  and  the  rationale 
explained  above. 

b.  Collectors:  Under  today's  proposal, 
small  quantity  recycled  oil  genrators'  oil 
becomes  subject  to  full  regulation  under 
Part  266,  Subpart  E  upon  collection.  (See 
proposed  S  286.40(c)(2)(ii).]  We  have 
proposed  special  requirements  for 
transporters  who  collect  from  small 
quantity  recycled  oil  generators  [see 
proposed  S  266.42(e)(2)(iii)]  under  which 
the  transporter  would  assimie,  in  lieu  of 
the  generator,  the  responsibility  for 
ensuring  that  the  collected  oil  is 
delivered  to  an  authorized  facility.  In 
this  sense,  the  collector  assumes  certain 
generator-like  responsibilities. ••EPA 
reasons  that  this  approach  would  help 
ensure  sound  management  of  small 
quantity  recycled  oil  generators'  oil, 
while  minimizing  the  requirements  (and 
costs)  imposed  policy  for  regulating 
collected  "small  quantity"  recycled  oil, 
including  the  proposed  S  26e.42(e)(2)(iii) 
transporter  requirements. 
B.  Large  Generators 

1.  Applicability,  Generators  who  fail 

"We  do  not  think  these  same  high  exposure 
scenarios  would  result  when  used  oil  is  disopaed  of. 
When  disposed,  used  oil  would  pose  hazards 
similar  to  other  hazardous  waste  managed  under 
S  26U  and  for  the  reasons  explained  at  45  ^ 
33104-5  (May  19, 1980).  we  do  not  see  a  need  for 
regulation  of  waste  managed  in  this  way.  See 
proposed  S  281.5(j](l).  which  provides  that  used  oil 
being  disposed  of  would  simply  count  along  with 
other  hazardous  waste  to  determine  i  201.S 
regulatory  status. 

"The  collector  or  transporter  is  not.  however, 
subject  to  generator  requirements.  We  have 
proposed  {  2e6.41(a)(6)  to  clarify  this  point.  The 
collector  would  be  subject  to  the  transporter 
requirements.  See  proposed  {  28e.42(a){l)(i). 


to  meet  the  conditions  for  "small 
quantity  recycled  oil  generators"  would 
be  subject  to  the  generator  standards  of 
§  266.41  of  today's  proposal.  These  are 
"large  generators"  of  recycled  oil.  or  just 
"generators."  '°  The  reader  should  note 
that  owners  and  operators  of  facilities 
would  be  subject  to  those  portions  of  the 
generator  rules  pertaining  to  initiation  of 
off-site  shipments  of  recycled  oil  (even 
though  they  do  not  generate  the  recycled 
oil  per  se).^*  The  proposed  requirements 
for  generators  are  discussed  next. 

2.  Identification  numbers.  EPA  is 
proposing  that  generators  comply  with 
40  CFR  262.12  of  the  hazardous  waste 
ndes,  which  requires  generators  to 
notify  EPA  and  obtain  EPA 
identification  numbers,  and  allows  a 
generator  to  offer  his  waste  only  to 
transporters  and  facilities  who  have 
EPA  identification  numbers.'"  [See 
proposed  S  26e.41(b).]  The  notification 
provides  EPA  with  the  location  and 
other  information  on  generators.  The 
identification  number  helps  establish  a 
line  of  accountability  for  waste 
management,  starting  at  the  site  of 
generation. 

3.  On-site  management.  EPA  is 
proposing  requirements  for  on-site 
recycling  by  generators,  and  storage  or 
accumulation  prior  to  recycling.  [See  the 

-proposed  §  266.41  (a)(4)  and  (a)(5).  and 
S  266.41(c).] 

a.  On-site  burning:  Generators  who 
bum  recycled  oil  on-site  would  be 
subject  to  the  same  standards  as  off-site 
burners.  [Today's  proposal  does  not 
estabhsh  standards  for  burning,  but 

§  266.44  is  "reserved"  for  the  burner 
standards.] 

b.  Used  constituting  disposal: 
Generators  who  use  recycled  oil  in  a 
manner  constituting  disposal '"  would 
be  subject  to  the  same  standards  as 
persons  using  hazardous  waste  in  this 
manner.  [See  S  266.23.] 


'•  In  proposed  {  286.41-266.44  and  the  remainder 
of  this  preamble,  the  term  "generator"  means  those 
generators  who  would  be  subject  to  {  266.41.  not 
small  quantity  recycled  oil  generators  subject  to  the 
special  requirements  of  |  2ee.40(c). 

' '  As  discussed  later  in  this  preamble, 
transporters  may  also  be  subject  to  the  generator 
requirements  under  certain  circumstances. 

'"  A  generator  who  already  has  an  EPA 
identification  number  need  not  re-notify. 

"  "Uaed  in  a  manner  constituting  disposal" 
means  the  recycled  oil  is  applied  to  or  is  placed 
directly  on  the  land  or  contained  in  products  that 
are  apphed  to  or  placed  directly  on  the  land  (in 
either  case  the  "product"  itself  remains  a  waste).  As 
discussed  in  an  earlier  section  of  this  preamble, 
products  produced  so  that  the  recycled  oil  is 
inseparable  by  physical  means  are  currently 
exempt.  [See  |  286.20  and  proposed  {  28e.40(bM2).l 
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c.  Oa-site  reclamatioa:  EPA  has 
proposed  no  fttaodards  lot  reclamatioa 
of  used  oil  by  generaton.  (On-site 
reclamation  may  precede  reuse  of  used 
oil  as  a  lubricant  reuse  as  a  fueL  or 
shipment  off-site.]  Note  that  EPA  does 
not  presently  regulate  the  actual 
reclamation  of  any  hazardous  waste, 
although  facilities  that  only  reclaim 
(withoat  storage)  are  subject  \o  RCRA 
Section  3OT0(a)  notification 
requirements  and,  for  off-site  faciKties, 
to  the  J5  265.71,  265.72,  and  285.78 
manifest  requirements.  [See 

S  261.6(cK2).  and  50  FR  652;  January  4, 
1985.)  EPA.  however,  would  tend  to 
view  any  claimed  "reclamation"  of  used 
oil  in  a  surface  impoandmenf  to  be 
storage  or  even  disposal,  subfect  fo 
regulation  as  described  below,  fid., 
footnote  44;  ".  .  .  impoundments  are 
rarely  considered  to  be  an  inte^^l  part 
of  the .  .  .  recycling  process  .  .  ."1  This 
policy  would  not.  however,  apply  to 
recovery  of  oil  from  oily  wastewater 
containing  only  deminimua  amounts  of 
oil,  because  such  wastewater  would  be 
exempt  from  regulation  under  proposed 
§  261.3|a)(2)(iv)(F}.  As  explained  above, 
a  person  recovering  oil  from  this  exempt 
wastewater  is  considered,  by  the  act  of 
recovery  itself,  a  generator  of  used  oiL 
[If  the  generator  then  subsequently 
further  reclaims  the  recovered  oil,  he 
would  then  be  subject  to  the  policy 
proposed  above.] 

d.  On-site  storage:  EPA  is  proposing 
special  standards  for  generators  who 
accumulate  (store)  for  a  relatively  short 
time  under  certain  amditions. 
Generators  who  meet  these  conditions 
would  not  be  subject  to  the  storage 
facility  regulations  (discussed  in  a  later 
section  of  this  preamble]  for  used  oil 
recycling  facilities.  A  generator  who 
fails  to  meet  any  of  these  conditions 
would  be  regulated  as  a  used  oil 
recycling  facility  under  the  proposed 

§  2G6  43  standards.'*-  "  [See  the 
proposed  |  266.41(c),  introductory  text.} 

Each  condition  is  discussed  next.  [See 
{  286.41(c)  (1)  through  (6)  of  Ute  proposal 
for  die  conditions.] 

(1)  Storage  must  be  in  a  tank  or 
container.  Recycled  oil,  because  its 
value  is  decreased  when  contaminated 
by  water  or  dirt,  is  nearly  always  stwed 
in  a  tank  or  container.  Storage  in  a 
surface  impoundment  poses  inherently 


'*  Hszardoua  watte  generators  are  reguiated  in  a 
similar  fasMon.  See  the  I ZBZM  "DO  day 
accumulator"  rule.  The  rules  proposed  for  recycled 
oil  generators  were  developed  using  i  262.34  as  a 
starting  point;  certain  modifications  are  proposed 
pursuant  to  tkc  special  Section  3014  ntaodate 
discvMsad  above. 

"  A  generator  who  conducts  on-site  recyckng. 
such  as  burning  or  racUuaatioo.  ia  atilt  elifible  for 
these  special  .alorage  ret^uiremcats. 


greater  risks  than  tank  or  container 
storage,  and  the  greater  risks  call  for  full 
regulation,  not  reduced  standards. 

(2)  Accumulation  time  must  not 
exceed  90  days.  The  90  day  time  limit 
was  adopted  from  the  hazardous  waste 
regulations.  [See  {  282.34(a). 
introductory  text.]  EPA  presently  has  no 
information  indicating  that  generators  of 
recycled  oil  need  a  longer  period  of  time 
to  arrange  for  recycling  of  their  oiL'* 
Comments  are  requested  on  this  point 
Is  the  proposed  90  day  limit  adequate 
for  recycled  oil  generators?  Are  there 
circumstances  where  a  longer  time 
period  is  needed^'  to  facilitate  pn^ter 
recycling? 

(3)  Containers  and  tanks  must  be 
labeled  EPA  is  proposing  that 
containers  or  tanks  used  to  accumulate 
or  store  recycled  oil  be  labeled  with  the 
term  "RECYCLED  OIL"  to  clearly  " 
identify  the  generator's  storage  area.  A 
similar  provision  applies  to  hazardous 
waste  generators  under  S  262.34(a)(3). 

(4)  Container  standards.  EPA  is 
proposing  most  of  the  same 
requirements  for  recycled  oil  stored  in 
containers  that  apply  to  generators  of 
hazardous  waste  under  S  262J}4  (which 
references  Part  265,  Subpart  I): 

•  Containers  must  be  maintained  in 
good  conditicm;  and  if  a  container  leaks, 
the  contents  must  be  removed  and 
transferred  to  a  good  container  (or 
managed  in  some  other  way.  according 
to  the  proposed  {  266.41  rules); 

•  Containers  holding  recycled  oil 
must  be  kept  closed,  except  when  it  is 
necessary  to  add  or  remove  oil; 

•  Containers  must  not  be  handled  in  a 
way  that  vrould  cause  leaks,  spills,  or 
ruptures; 

•  The  generator  must  conduct  a 
weekly  inspection  of  the  storage  area  to 
spot  signs  of  leakage  or  cottosioti;  and 

•  Ignitable  recycled  oil  (i.e.,  recycled 
oil  with  a  flashpoint  below  140*  F)  must 
be  kept  at  least  50  feet  away  from  the 
property  line." 


"The  vast  mafority  of  recycled  ofl  generaton 
either  store  in  dnms  or  in  tnka  less  ihenSSO 
gallons  in  capacity.  [See  the  report  Waste  Oil 
Storage  by  F>anklin  Associates,  Ltd..  lanuary  1984. 
pp.  2-3.)  Since  the  generators  subject  fo  the 
retpiirements  discussed  here  generate  over  14X)0 
kilograms  (300  gallons)  per  month.  H  sceas 
apparent  that  on-site  storage  is  typically  much  less 
than  90  days. 

"  Under  1 2a2.34ib)  of  the  haaardooa  waate 
regulations,  the  EPA  Re^ooal  AdnsUnstrator  mey 
grant  an  additional  30  days  for  "naforeseen. 
temporary,  and  uncontroUable  drcamsUnces."  if 
EPA  receives  information  iodicatiag  liiat  a  time 
period  longer  than  90  days  is  appropriate  for 
recycled  oil.  we  would  likely  specify  the  alternate 
time  period  in  the  rule  ilseU  (rathef  than  bavmg  a 
provision  for  case-by-case  extensions)  by  tbe 
Regional  Administrator. 

"On  (une  5, 19M.  EPA  proposed  to  use  portions 
of  the  NFPA  code  as  a  more  flexible  "buffer  zone" 


EPA  is  not  proposing  that  |  \  265.172  and 
265.177  of  the  hazardous  waste  rules 
apply  to  recycled  oil.  These  sections 
deal  with  hazards  related  to 
compatibility  of  wastes  and  materials, 
and  co-management  of  incompatible 
wastes.  Used  oil  is  compatible  with 
virtually  any  material  so  these  controls 
are  not  relevant'*  EPA  has  also  not 
proposed  a  date  mariuog  requirement  (to 
document  omnpliance  with  the  90  day 
time  limit)  for  recycled  oil  containers  as 
is  required  for  hazardous  waste 
generators  under  |  262.34(a)(2). 
Elsewhere  in  today's  propocal.  we 
discuss  certain  recordkeeping 
requireaienti  far  generators.  Basically, 
generators  would  have  to  record  d>e 
date  of  each  off-site  shipment  of 
recycled  oil.  Since  we  are  attempting  to 
minimize  tbe  administrative  bordens  of 
today's  prc^osed  recycled  (ril  generator 
rules,  and  since  UKMt  generators  (/.e, 
those  who  ship  off-site)  woold  be 
subject  to  this  other  recOTdkeeping 
requirement  we  see  no  need  to 
additionally  require  a  date-marking 
requirement  EPA  solicits  ctHnments  on 
its  proposal  to  not  include  the  above 
requirements  as  part  of  tbe  generator 
requirements. 

(5)  In  order  to  meet  the  statutory 
mandate  to  effectively  regulate  recycled 
oil  while  minimizing  adverse  impacts  on 
generatOTS,  EPA  is  proposing  a  tiered 
approach  for  rec3wled  oil  tank  systems. 
[See  the  proposed  §  266.41  (c)(5).]  Vxni, 
all  tanks  would  be  subject  to  the  Part 
265,  Subpart  J  standards  that  apply  ts 
hazardous  waste  generators  under 
9  2e2.34(a)(l).  These  requirements 
include; 

•  A  "fteeboard"  or  overflow 
protection  reqtrirement  for  open-top 
tanks; 

•  A  requirement  that  continuous-feed 
tanks  be  equipped  with  a  shut-off  or  by- 
pass system: 

•  Inspection  requirements  for 
drainage,  cut-off,  and  by-pass  systems 
(daily),  for  monitoring  equipment  (if  any. 
daily),  for  the  visible  portions  of  the 
tank  (daily)  and  the  area  around  the 
tank  (weekly)  to  detect  signs  of  leakage 
or  corrosion; 

•  Buffer  zone  requirements  for  when 
ignitable  (flashpoint  below  140  *  F)  oil  is 
stored,  from  tbe  NFPA  code;  and 

•  Requirements  to  remove  and 
properly  manage  oil  residues,  and 


requirement  [See  49  FR  23290?  We  ara  ryM,«i(Uring 
comments  received.  If  we  do  adopt  the  more  flexible 
approach,  it  would  of  course  apply  to  used  oil  as 
will  as  other  ignitable  tvastes. 

"  If  inoempetibie  or  reacttve  beianiDos  waste 
was  stored  al  s  generator's  site  alent  *'**'>  *aeA  oU, 
such  waste  would  of  coarse  remain  sobiect  to 
SS  265.172  and  2S6.177. 
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contaminated  equipment  when  the  tank 
is  closed. 

These  standards  have  been 
established  through  previous 
rulemakings  as  necessary  for  tank 
storage  to  protect  human  health  and  the 
environment.  [See  48  FR  2802-2896. 
January  12. 1981.]  With  respect  to 
today's  proposal,  there  are  two  points 
requiring  some  discussion  and 
clarification.  First,  the  proposed 
requirements  would  apply  to  recycled 
oil  "tank  systems."  This  term  is  broader 
than  "tank"  in  that  it  includes  a  tank's 
ancillary  equipment  (e.g..  valves,  pipes, 
etc.).  [See  50  FR  26455;  June  26, 1985.] 
Second,  the  inspection  requirements 
[proposed  S  266.41(c)(5)(iii)  {D)  and  (E)] 
would  apply  only  to  above-ground 
portions  of  tank  systems.  [The  current 
hazardous  waste  rules  do  not  make  this 
explicitly  clear  {§  265.194),  but  we  have 
indicated  that  inspections  of 
underground  tanks  are  not  expected. 
[See  46  FR  2832;  January  12. 1981.  and  50 
FR  26487;  June -26. 1985.)  This  is 
particularly  relevant  to  the  present 
discussion  since  most  recycled  oil 
generators  store  in  underground 
tanks.  T  These  very  basic  requirements 
would  impose  costs  less  than  $1,000  per 
year  for  all  affected  generators  and 
would  cause  adverse  impacts  on  small 
businesses  or  on  used  oil  recycling.** 
Comments  are  requested  on  these 
proposed  requirements. 

Beyond  the  requirements  described 
above,  EPA  is  proposing  additional 
requirements  for  new  tank  systems  [i.e., 
tank  systems  installed  after  the 
regulations  become  effective)  pertaining 
to  secondary  containment  systems  and 
closure  and  post-closure  requirements. 
Also,  EPA  is  proposing  special 
requirements  for  tank  systems  that  are 
found  to  be  leaking  or  otherwise  unfit 
for  use.  The  additional  requirements 
described  here  are  being  proposed  as 
part  of  the  Agency's  program  to  improve 
its  hazardous  waste  storage  regulations. 
On  June  28. 1985  EPA  proposed 
revisions  and  additions  to  the  hazardous 
waste  tank  requirements  of  S  262.34(a). 
Part  284.  Part  265.  and  the  corresponding 


"  See  Ihe  Regulatory  Impacts  Analysis.  US  EPA. 
Office  of  Solid  Waste.  November  1985,  Chapter  V. 

"  Ibid.  Most  generators  with  underground  tanks 
would  incur  virtually  no  costs  under  this  proposal 
Cost  of  the  proposed  requirements  for  generators 
with  above  ground  tanks  would  be  in  the  range  of  25 
cents  per  gallon  of  used  oil  generated  and  stored. 
The  reader  may  note  that  above.  EPA  concluded 
thai  costs  in  the  range  of  $1.000-$2,000  per  year  for 
small  quantity  recycled  oil  generators  ivouldbe 
associated  with  adverse  impacts  on  used  oil 
recycling.  However,  the  reader  is  reminded  that  for 
(he  small  quantity  recycled  oil  generators  costs  of 
Si J)00-t2JX)0  per  year  can  mean  costs  of  $2.40  to 
S4.S0  per  gaUon  of  used  oil  generated  and  stored 
and  these  higher  costs  per  gallon  are  what  concern 
EPA  (with  respect  to  recycling  impacts). 


permit  requirements  of  Part  270.  [See  50 
FR  28444.]  As  described  in  the  June  28 
proposal.  EPA  has  determined  that  in 
certain  respects,  the  current  tank 
standards  are  incomplete  and 
unworkable.  [Ibid,  at  26447.]  The  finding 
was  made  by  EPA  that  additional 
regulations  are  needed  to  adequately 
control  hazardous  waste  tank  storage, 
particularly  hazards  to  ground  water. 
[Id.]  For  the  reasons  set  forth  in  the  June 
28  preamble,  EPA  proposed  new 
requirements  for  generators  and  owners 
and  operators  storing  hazardous  waste 
in  tanks.  EPA  considered  proposing  all 
of  these  same  requirements  for  recycled 
oil  tank  systems.  We  are  not  proposing 
all  of  the  new  requirements  for  recycled 
oil  generators,** however,  because 
pursuant  to  the  section  3014(c)  directive 
to  consider  impacts,  we  have  found  that 
the  new  requirements  would  adversely 
affect  recycled  oil  generators  who  are 
small  businesses  and  could  discourage 
environmentally  acceptable  types  of 
used  oil  recycling.**  We  estimate  that 
the  new  tank  system  requirements,  if 
applied  in  toto,  could  impose  annualized 
costs  for  generators  of  about  $1,200- 
$3,600  per  year.  For  a  generator  of,  for 
example.  1100  kilograms  per  month 
(about  3800  gallons  per  year),  this  would 
mean  costs  as  high  as  $1.00  per  gallon  of 
used  oil  generated  and  stored.  EPA  is 
concerned  that  costs  this  high,  if 
imposed  throughout  the  recycled  oil 
generator  universe,  could  induce  the 
following  kinds  of  adverse  impacts: 

•  Increased  disposal  of  used  oil  in 
sewage  systems; 

•  Reluctance  by  generators  to  accept 
"do-it-yourselfer"  (household-generated) 
used  oil;  and 

•  A  price  increase  in  oil-changes 
services  offered  to  the  public  (and  a 
corresponding  increase  in  do-it- 
yourselfer  oil  changes). 

EPA  is  therefore  proposing  a  gradual, 
phased  approach,  that  reduces  impacts 
on  small  businesses  and  on  recycling  by 
requiring  stringent  controls  on  tank 
systems  when  they  are  installed  {i.e., 
"new"  tanks)  and  by  requiring  leaking 
tanks  to  be  closed,  repaired,  or  replaced, 
with  the  latter  two  actions  triggering  the 
new  tank  requirements.** 


"That  is,  for  those  generators  who  meet  the 
proposed  i  266.41(c)  conditions.  For  example,  if  a 
generator  stores  longer  than  90  days,  he  would  not 
be  eligible  for  the  special  requirements  being 
discussed  here  but  rather  would  be  regulated  as  a 
used  oil  recycling  facility. 

**  Unless  otherwise  noted,  the  discussion  here  is 
from  the  Regulatory  Impacts  Analysis,  US  EPA, 
Office  of  Solid  Waste.  November  1985.  Chapter  V. 

"Also,  as  described  in  the  preceding  section  of 
the  preamble,  we  are  proposing  only  minimal 
requirements  iot  generators  of  less  than  1000 


Since  we  estimate  only  about  10%  of 
generators'  tank  systems  are  presentiy 
leaking  **,  most  generators  would  not  be 
immediately  affected  by  the  new, 
additional  requirements  proposed  here. 
All  generators  would,  of  course,  be 
affected  eventually  as  they  replace  old 
tanks. 

(a)  Standards  for  new  tank  systems. 
EPA  is  proposing  that  new  tank  systems 
(i.e.,  tanks  installed  after  these  rules  are 
in  effect)  would  have  to  comply  with 
basically  all  of  the  same  standards  as 
would  hazardous  waste  generators 
under  the  proposed  9  262.34(a),  as  it 
would  be  amended  per  the  June  26 
proposal.  [See  50  FR  26456.J  The  new 
requirements  pertain  to  secondary 
containment,  closure,  and  post-closure 
of  tank  systems.  We  have  "reserved" 
paragraphs  in  the  proposed 

9  266.41(c)(5)(vii)  of  the  recycled  oil  rule 
for  the  new  tank  standards.  For  the 
reader's  convenience  we  are  presenting 
the  proposed  requirements  here  in 
Figures  1  and  2. 

Figure  1 — Proposed  Requirements  for  New 
Tank  Systems 

Paragraphs  (b)  and  (c)  from  the  proposed 
S  265.193,  secondary  containment:  (See  50  FR 
26485-86;  June  26. 1985.] 

(b)  Full  secondary-containment  systems 
must  be: 

(1)  Designed,  installed,  and  operated  to 
prevent  any  migration  of  wastes  or 
accumulated  liquid  out  of  the  system  to  the 
soil  or  groimd  water  or  to  surface  water  at 
any  time  during  the  intended  life  of  the  tank 
system;  and 

(2)  capable  of  detecting  and  collecting  any 
waste  or  leak  and  accumulated  liquids  until 
the  collected  material  can  be  removed. 

(c)  To  meet  the  requirements  of  paragraph 
(b)  of  this  section  secondary-containment 
systems  must  be  a  minimum: 

(1)  Constructed  of  or  line  with  materials 
that  are  compatible  with  the  wate(s)  to  be 
placed  in  the  tank  system  and  must  have- 
sufTicient  strength  and  thickness  to  prevent 
failure  owing  to  pressure  gradients  (including 
static  head  and  external  hydrological  forces), 
physical  contact  with  the  waste  to  which  it  is 
exposed,  climatic  conditions,  the  stress  of 
installation,  and  the  stress  of  daily  operation 
(including  stresses  from  nearby  vehicular 
traffic); 

(2)  Placed  on  a  foundation  or  base  capable 
of  providing  support  to  the  secondary- 
containment  system  and  resistance  to 
pressure  gradients  above  and  below  the 
system  owing  to  settlement,  compression  or 
uplift: 


kilograms  per  month  of  recycled  oil;  i.e„  we  are 
regulating  larger  generators  more  stringiently  than 
smaller  ones. 

•*  See  the  Regulatory  Impacts  Analysis.  EPA 
Office  of  Solid  Waste.  November  1985.  p.  IV-48. 
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(3)  Provided  with  a  leak-detection  system 
that  is  designed  or  operated  ao  that  it  wiU 
detect  the  preaence  of  any  release  of 
hazardous  waate  or  accumulated  liquid  in  the 
second&ry-ooBtaininent  system  within  24 
hours  of  entry  of  the  liquid  into  the 
containment  system; 

(4)  Sloped  or  otherwise  designed  or 
operated  to  drain  and  remore  liquids 
resulting  from  leaks,  spills,  or  precipttation. 
Spilled  or  leaked  waste  and  accouroolated 
precipitation  Bwst  be  removed  from  the 
secondary-containment  system  in  as  timely  a 
manner  as  is  possible  but  no  later  than  2* 
hoars  after  the  detection  of  the  release; 

(5)  Designed  or  opiated  to  contain  110 
percent  of  the  design  capaicty  of  the  largest 
tank  within  its  boundary; 

(6)  Designed  or  operated  to  prevent  run-on 
or  infiltration  of  precipitation  into  the 
secondary-containment  system  unless  the 
collection  system  has  sufficient  excess 
capacity  in  addition  to  that  required  in 
paragraph  (c)(5)  of  this  section  to  contain  run- 
on  or  iafittration.  Such  additional  capacity 
must  be  sufficient  to  contain  precipitation 
from  a  25  year,  24  hour  rain  storm. 

Figuta  a— Propoead  Rwqiiiiamants  Car  Maw 
Tank  Systems 

Paragraphs  (a)  and  (b)  from  the  proposed 
S  285.197,  closure  and  post-ck»aure  care.  [See 
50  FR  26483-84.  and  25487:  fune  2&.  1985.) 

(a)  At  closure  of  a  tank  system,  the  owner 
or  operator  must  remove  or  decontaminate  all 
hazardous  waste  residues,  contaminated 
containment  system  corapooents  (liners,  etc.), 
contaminated  soil,  and  stoactiues  and 
eqnipanent  contaminated  with  waste,  and 
manage  them  as  hasardois  waste  unless 

S  26li(d)  of  this  chapter  applies. 

(b)  U,  after  removing  or  decontaminating 
all  residues  and  making  all  reasonable  efforts 
to  effect  removal  or  decontamination  or 
contaminated  components,  soils,  structures, 
and  eqoipment  as  required  in  paragraph  (a) 
of  this  secion,  the  owner  or  operator  finds 
that  not  aD  contaminated  soils  can  be 
practicablyjemoved  ot  decontaminated,  he 
must  close  the  tank  system  and  perform  post- 
closure  care  in  accordance  with  the  closure 
and  post-closure  care  requirements  that 
apply  to  landfills  (&  264.310). 

The  rationale  for  these  proposed 
requirements  is  discussed  fully  in  the 
June  26  proposal  [See  50  FR  26456  and 
26462-82.]  We  estimate  the  requirements 
in  Figures  1  and  2  would  impose  average 
annualized  costs  of  approximately 
$1200-3600  per  year  for  a  generator 
installing  a  new  tank.**  Although  this 


"See  the  Regulatory  Impact  Analysis  Rulea.  EPA 
Office  of  SoKrf  Waste.  November  1985.  Chapter  V_A. 
Thi»  includes  the  co»t  of  secondary  containment 
plus,  for  above-ground  tanks,  (tie  inspection 
reqqirementg  proposed  above  for  all  rec>-ded  oil 
lank  system*.  The  reader  shontd  abo  note  that 
under  today's  proposal  the  closure  requhrments  for 
new  tank  systems  would  be  expanded  as  per  the 
(une  2S  proposal  [50  FR  26403-84  }  We  do  not 
discos*  this  part  of  the  proposal  in  depth  because  it 
mainly  ia  a  conforming  change  made  necessary  by 
the  prapooed  secondary  containment  requirements 
and  because  the  cost  rmpacfs  are  insignificant;  i.e.. 
an  estimated  $82  at  closure  for  residue  removal,  fld.j 


would  mean  ctrats  in  the  range  of  $0.35- 
$1.00  per  gallon,  of  used  oil  we  do  not 
thiidc  that  today's  proposal  would  cause 
significant  adverse  impacts  on 
generators,  based  on  tfie  following 
rationaleT 

•  Of  the  48,000  generators  potentiaHy 
subject  to  the  reqoirements  {Le., 
generators  over  1000  kflograms  per 
month),  we  expect  that  about  41.000 
woald  inctn"  annualized  costs  less  than 
$1600  per  year,  that  is,  less  than  $0.45 
per  gallon,  and  costs  tfiis  high  are  not 
likely  to  cause  adverse  impacts; 

•  The  7000  or  so  generators  that 
would  potentially  incur  larger  costs  {i.e., 
up  to  $3800  per  year]  are  industrial 
operations,  and  given  their  overaQ  cost 
structtffes  these  operations  would  not  be 
adversely  aSiected  by  costs  in  this 
range;  "and 

•  Because  the  requirements  would  be 
pfaased-in,  generators  would  have,  in 
most  cases,  years  to  set  aside  funds  for 
new  tank  installation. 

The  last  point  is  of  particular 
importance.  The  proposed  secondary 
containment  requirements  would  require 
fairly  large  initial  expenditures  (e.g.. 
about  five  times  greater  than  the 
annualized  costs  presented  above).  Most 
recycled  oil  generators  are  amaQ 
businesses  and  could  have  difficulty 
obtaining  financing.  Phasing-in  the 
requirements  not  only  minimizes 
impacts  on  the  generator  universe  as  a 
w^ole  [and  therefore  on  the  nationwide 
"flow"  of  used  oil)  by  spreading-out  the 
impacts  over  time,  but  also  would  allow 
each  generator  to  make  fjnancing 
arrangements  suitable  to  his  own  cash 
flow  situation. 

The  Iiuie  26  proposal  also  discussed 
certain  alternatives  to  secondary 
containment  that  the  Agency  has 
considered,  but  did  not  propose.  [See  50 
FR  26451-53  for  a  full  discussion  of  these 
alternatives.]  These  include: 

•  A  combination  of  secondary 
containment  a/icT  ground-water 
monitoring; 

•  National  risk-based  standards; 

•  N4inimiun  national  standards  with  a 
variance  from  containment  requirements 
based  upon  risk: 

•  Kfinimum  performance  standards; 

•  A  ban  on  underground  tanks;  and 

•  Forced  retirement  of  undergrcMuid 
tanks. 

The  public  may  comment  on  these 
requirements  as  they  would  apply  to 
recycled  oil  generates  as  alternatives  to 
Figures  1  and  2.  Alsa  with  respect  to 
standards  for  new  imderground  tank 
systems,"  EPA  considered  (in  lieu  of 
today's  proposal)  application  of  the 


"interim  prohibitioQ"  from  section 
9003(g]  of  RCRA.  As  described  in  the 
previous  section  of  this  preeunble,  this 
requirements,  which  amounts  to 
corrosion  protection,  is  the 
Congressionally-mandated  minimum 
level  of  control  for  undergroimd  tank 
systems  (storing  petroletmi  and  other 
hazardous  substances)  and  as  the 
reader  will  note,  we  have  proposed  a 
modified  version  of  the  interim 
prohibition  for  small  quantity  recycled 
oil  generators.*' The  Agency  has 
concluded,  however,  that  fiiw  hazardous 
waste  tank  systems  corrosion  protection 
alone  is  not  as  protective  as  full 
secondary  containment  (See  50  FR 
26450;  ]une  26, 1985.]  Since,  as  we 
discussed  above.  EPA  intends  to  require 
secondary  containment  for  other 
hazardous  waste  tank  systems  under 
Subtitle  C  and  since  the  proposal  to 
phase-in  secondary  containment 
requirements  for  recycled  nl  generators 
would  not  cause  significant  adverse 
impacts,  we  do  not  see  a  basis  for 
proposing  less  stringent  requirements  for 
recycled  oil  tank  systems  within  the 
fraimework  of  section  3014(c). 

Comments  regarding  the  adequacy 
(/>..  protectiveness)  and  costs  of  aU  of 
the  options  discussed  above  for  new 
tank  systems  are  requested. 

(b)  Standards  for  leaking  tank 
systems.  For  the  reasons  described 
above  [i.e^  adverse  impacts),  EPA  has 
not  proposed  secondary  containment 
requirements  for  all  recycled  oil 
generators.  Therefore,  even  under 
today's  proposal  some  tank  systems  will 
fail  and  leak.  EPA.  has  proposed  that 
[see  {  286.41  (c](5)(vi)  of  tl^  proposal)  as 
soon  as  a  generator  is  aware  that  his 
tank  system  is  leaking  (or  otherwise 
unfit-for-ose),  he  must  take  the  following 
actions:  *• 

•  Stop  the  flow  of  oil  into  the  tank; 

•  Remove  the  oil  from  the  tank  (to 
prevent  continued  release  and  allow 
Inspection); 

•  Contain  visible  ccmtamination;  and 

•  R^ort  the  event  to  the  Regional 
Administrator  within  24  hours  after 
discovering  or  confirming  the  release. 

Tanks  taken  out  of  service  as  described 
here  would  either  have  to  be  dosed 
[with  the  removal  of  contaminated  soil 
or  equipment),  repaired,  or  replaced 


"  Ibid.  Chapter  fV-C.  and  D. 


"Further,  as  we  explained  above,  tke  sectioa 
0003[8l  interim  prohibition  currently  applies  to  aU 
underground  petroleum  tanks,  including  uaed  oil 
tanks.  [See  40  CFR  2aai  and  2S0.2.J  This 
requirement  will  renwin  in  effect  until  the  rolas 
proposed  today,  when  promulgated  in  fmal  fona. 
become  effective.  • 

"These  requirements  are  taken  from  tike 
proposed  new  i  265^92.  propoted  on  )une  26,  (SO  FR 
20485)  for  hazardous  waste  tank  systems. 
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When  a  tank  is  repaired  or  replaced,  we 
would  consider  it  a  "new"  tank,  subject 
to  the  standards  proposed  above 
(Figures  1  and  2).  EPA  views  this  latter 
aspect  of  the  proposal  {i.e..  tanks 
returned  to  service  being  considered  as 
"new"  tanks]  to  be  a  crucial  aspect  of 
the  proposal  to  phase-in  secondary 
containment  for  recycled  oil  generators. 
In  this  way.  tank  systems  posing  the 
greatest  hazards  [i.e..  those  that  are 
leaking)  would  be  replaced  with  tank 
systems  that  are  not  likely  to  pose  any 
significant  hazards,  and  therefore  the 
hazards  posed  by  the  national  universe 
of  generators'  tanks  would  be  reduced 
overall.*" 

We  do  not  expect  the  proposal  (for 
replacement  tanks  to  comply  with 
secondary  containment)  to  cause 
significant  adverse  impacts  for  the 
following  reasons: 

•  We  estimate  that  nationwide,  only 
about  10%  of  the  used  oil  tanks  are 
presently  leaking,  so  therefore  most  of 
the  recycled  oil  generator  universe 
would  not  be  immediately  affected  by 
the  proposal: 

•  Of  the  approximately  4500 
generators  thought  to  have  leaking 
tanks,  we  estimate  over  3500  would 
incur  initial  costs  less  than  $6,000,  and 
annualized  costs  less  than  $1600  per 
yean  and 

•  Generators  with  leaking  tanks 
would  have  the  option  of  closing  the 
tank  system  and  storing  the  oil  in  some 
other  way,  for  example  in  containers. 

Finally,  the  reader  may  note  that  we 
have  not  at  this  time  proposed  any  leak 
detection  requirements  for  recycled  oil 
generators.  That  is,  the  proposed 
requirements  for  leaking  tanks  have  no 
"trigger"  mechanism.  EPA  considered 
requiring  a  one-time  "assessment  and 
certification"  provision  for  recycled  oil 
generators'  tank  systems  similar  to  the 
requirements  proposed  on  June  28, 1985 
for  hazardous  waste  interim  status 
facilities.  (See  50  FR  26484-85,  and 
proposed  S  285.191.]  This  would  include, 
among  other  things,  leak  testing  for  the 
underground  portions  of  a  tank  system. 
[Id.]  We  have  not  proposed  this 
requirement  because  we  are  still 
evaluating  various  leak  detection 
schemes  for  petroleum  materials,  both  in 
terms  of  their  effectiveness  and  (as 
required  by  Section  3014(c)  for  recycled 
oil)  their  cost  impacts.  *>  At  this  time,  the 


Agency  does  wish  to  specifically  solicit 
public  comment  on  the  following 
suggestions  made  to  EPA  pursuant  to 
the  June  26, 1985  proposal  for  hazardous 
waste  tank  systems:" 

•  Observation  wells  (installed  in  the 
backfill  material)  for  both  new  and 
existing  tank  systems; 

•  Inventory  monitoring. 

On  the  latter  point.  EPA  has  indicated 
that  we  believe  inventory  monitoring  is, 
for  several  reasons,  inaccurate  and 
largely  ineffective.  (SO  FR  26448-49;  June 
28. 1985.]  With  respect  to  recycled  oil. 
we  are  also  concerned  that  inventory 
monitoring  would  impose  time- 
consuming  and  cosdy  administrative 
burdens  on  generators  [Le.,  small 
amounts  of  used  oil  are  constantly 
added  to  storage  tanks,  changing  the  oil 
level  with  each  addition).  We  continue 
to  believe  inventory  monitoring  holds 
httle  promise  for  controlling  hazardous 
wastes  tanks,  including  used  oil  tanks. 
We  welcome,  however,  any  new 
information  on  this  point. 

Observation  wells,  by  contrast,  may 
be  more  effective.  EPA  is  interested  in 
the  extent  to  which  wells  are  presently 
employed  for  used  oil  tanks,  the  costs  of 
installation  (particularly  for  retro- 
fitting), any  technical  difficulties 
experienced  with  wells,  and  sensitivity 
of  wells  as  a  leak  detection  mechanism. 
Comments  are  requested  on  observation 
wells  and  other  leak  detection  schemes. 
EPA  will  continue  its  evaluation  through 
the  public  comment  period  and  we  may, 
at  some  later  date,  propose  leak 
detection  requirements  to  accompany 
the  rest  of  today's  proposal. 

(6)  Standards  for  facility  management. 
EPA  is  proposing  that  generators  must 
comply  with  the  following  requirements 
pertaining  to  facility  management  [see 
proposed  S  266.41(c)(8)]: 

•  The  establishment  would  have  to 
have  on-site  a  telephone,  an  appropriate 
number  and  types  of  fire  extinguishers, 
and  spill  control  material  (such  as  saw 
dust); 

•  At  all  times,  an  "emergency 
coordinator."  (E.C.).  i.e.,  someone 
familiar  with  these  requirements,  must 
be  on-site  (or  on  call).  The  E.C.  can  also 
designate  someone  to  act  in  his  place: 

•  The  generator  must  request  an 
inspection  by  the  local  fire  department 
to  make  sure  the  department  personnel 


"See  the  Regulatory  Impacts  Analysis.  US  EPA 
Office  of  Solid  Waste.  November  1985.  Chapter  V-E. 
and  the  Background  Document  for  the  RIA, 
November  1965.  Chapter  IV,  for  the  discussion  of 
the  environmental  benefits  anticipated  under 
today's  proposed  storage  rules. 

•'  Under  today  s  proposal.  State  or  local  agencies 
could  conduct  leak  testing  at  generators'  sites  or 
could  specify  test  methods  within  their  areas  of 


jurisdiction.  In  any  case,  when  as  a  factual  matter  a 
leak  is  detected,  the  proposed  requirements  for 
leaking  tank  systems  (proposed  {  286.41  (c)(S)(vl)] 
would  then  come  in  to  play. 

"Another  suggested  approach  was  to  require 
only  corrosion  protection  [i.e..  the  "interim 
prohibition")  for  new  tank  systems  in  lieu  of 
secondary  containment.  We  discussed  this  issue  at 
some  length  above  and  so  here  focus  only  on 
suggestions  concerning  leak  detection. 


know  where  oil  is  stored,  that  the 
appropriate  type  and  number  of 
extinguishers  are  present,  etc.; 

•  The  generator  must  post  certain 
information  next  to  the  telephone, 
including:  the  name  and  phone  number 
of  the  E.C.;  location  of  fire  extinguishers 
and  spill  control  material;  and  the  phone 
number  of  the  fire  department; 

•  The  generator  (or  the  E.C.)  would 
have  to  respond  to  any  emergencies  that 
arise.  In  the  case  where  an  emergency 
was  serious  enough  to  warrant  a  visit  by 
the  fire  department  or  where  oil  reaches 
surface  water  or  adjoining  shoreline  the 
generator  would  have  to  file  a  report 
with  the  EPA  Regional  Administrator, 
and 

•  The  generator  must  ensure  that  his 
employees  are  familiar  with  these 
requirements.  ' 

EPA  has  determined  that  the  above 
requirements  would  ensure  soimd 
facility  management  (or  "good 
housekeeping"),  without  adversely 
affecting  generators.  The  reader  should 
make  note  of  certain  points  concerning 
these  proposed  requirements.  First, 
absorbent  materials  soaked  with  used 
oil  (e.g.,  such  as  machine  drippings)  and 
used  oil  spill  clean-up  materials  would 
both,  via  the  "mixture"  policies 
discussed  above  in  section  I.A.2.  of  this 
Part  of  the  preamble,  be  subject  to 
RCRA  regulation.**  When  such  materials 
are  disposed  of.  they  are  subject  to  full 
regulation  as  hazardous  waste  under 
Parts  261-265. 124.  and  270.**  When 
recycled,  the  material  would  be 
considered  recycled  oil,  subject  to  all 
applicable  requirements  proposed  today 
(and  if  burned  for  energy  recovery,  to 
the  final  Phase  I  burning  rule).  Second, 
when  generators  train  their  personnel 
regarding  the  recycled  oil  requirements 
proposed  today  [proposed 
§  266.41(c)(6)(vi)].  the  Agency  would 
also  expect  that  employees  be  made 
aware  (or  reminded)  of  EPA's  Chemical 
Advisory  on  the  potential  hazards 
associated  with  prolonged  skin  contact 
with  used  motor  oil.** 


"A  generator  who  uses  absorbent  materials  to 
clean-up  spills  or  machine  drippings  would  not.  due 
to  that  activity,  lose  eligibility  for  the  special 
reduced  requirements  for  "90  day"  recycled  oil 
generators  (i.e..  the  proposed  {  288.41(c)). 

"Note  that  in  the  listing  proposal  that  appears 
elsewhere  in  this  Fedwal  Register,  we  propose  an 
exemption  for  certain  "oily  wipers." 

"EPA  found  that  mice  dermally  exposed  to  used 
motor  oil  exhibited  a  significantly  increased 
incidence  of  cancer.  EPA  recommends  that  to 
prevent  cancer,  personnel  working  with 
automobiles  should  regularly  wash  with  soap  and 
water  and  avoid  unnecessary  prolonged  contact 
with  used  motor  oil.  See  the  NoUce  of  Potential 
Risk:  Used  Motor  Oil  (Chemical  Advisory,  issued 
under  the  Toxic  Substances  Control  Act],  February 
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The  reader  may  note  that  generators 
of  hazardous  wastes,  under  §  262.34(a), 
must  comply  with  certain  requirements 
from  Part  265  pertaining  to  general 
facility  management.  These  include  Part 
265,  Subpart  C  (preparedness  and 
prevention)  and  Subpart  D  (emergency 
procedures),  and  §  265.16  (personnel 
training). 

These  requirements  are  intended  to 
ensure  that  the  generator's  personnel 
are  properly  prepared  to  manage  waste 
and  respond  to  any  emergencies  that  are 
likely  to  arise.  EPA  considered  applying 
these  same  requirements  in  toto  to 
generators  of  recycled  oil,  but  we  are 
concerned  that  these  requirements  are: 
(1)  Written  in  a  manner  designed  to 
cover  the  multitude  of  hazards  that  may 
arise  at  any  kind  of  generator  site  {i.e., 
not  specific  to  recycled  oil);  and  (2)  that 
the  requirements  are  costly  (about  $1000 
per  facility)  and,  when  considered  along 
with  the  proposed  storage  requirements 
(above),  could  have  adverse  impacts  on 
small  businesses  and  sound  recycling 
practices.  Because  of  these  concerns,  we 
have  developed  a  simpler  set  of 
requirements  that  we  believe  will  be 
adequately  protective  and  yet  that 
would  also  be  less  costly  and  better- 
suited  to  the  small  business  nature  of 
most  recycled  oil  generators.** 
Comments  are  requested  on  today's 
proposal. 

4.  Shipments  off -site.  Section  266.41(d) 
of  today's  proposal  would  establish 
certain  requirements  for  used  oil  sent 
off-site  for  recycling.*''  »*  These 
requirements  are  based  on  the  existing 
standarcfs  for  hazardous  waste 
generators  in  40  CFR  Part  262,  taking 
into  account  the  special  requirements  of 
RCRA  Section  3014(c)  (2)  and  (3)  for 
recycled  oil  generators. 

"The  reader  should  note  that  on  August  1. 1985 
EPA  proposed  standards  for  generators  of  between 
lOO-lOOO  kilograms  of  hazardous  waste  per  month, 
as  required  by  section  3001(d)  of  RCRA.  |50  FR 
31278.1  As  explained  in  the  proposal,  these 
hazardous  waste  generators  are  predominantly 
small  businesses.  The  requirements  proposed  for 
these  generators  take  into  account  small  business 
impact  concerns.  [Ibid  at  31283-88.]  Today's 
proposal  for  recycled  oil  generators,  as  described 
above,  takes  into  account  similar  concerns,  and 
therefore  the  standards  proposed  today  for  recycled 
oil  generators  are  similar  to  the  standards  proposed 
for  the  100-1000  kg/mo  hazardous  waste  generators. 

"  As  mentioned  above,  owners  and  operators  of 
used  oil  recycling  facilities  would  also  have  to 
comply  with  this  paragraph  when  sending 
shipments  off-site,  for  example  when  one  processor 
sends  oil  to  another  processor,  or  when  a  fuel  is 
shipped  to  a  burner.  For  simplicity,  the  rest  of  this 
discussion  refers  only  to  generators. 

"The  reader  should  note  that  this  paragraph 
would  not  apply  to  the  marketing  of  the  recycled 
oils  (specification  fuel  and  certain  asphalt  products) 
conditionally  exempted  under  the  proposed  S  266.40 
(a)(2)  and  (b). 


(1)  Pre- transport  requirements. 
Today's  proposal  would  require  that 
recycled  oil  generators  comply  with 
certain  requirements  for  packaging 

(§  262,30),  labeling  (§  262,31),  marking 
(§  262.32),  and  placarding  (S  262.33)  that 
apply  to  hazardous  waste  generators 
under  40  CFR  Part  262.  [See  §  266.41(d) 
(1)  of  today's  proposal,]  These 
requirements  reference  standards  of  the 
U.S.  Department  of  Transportation  in  49 
CFR  Parts  172, 173,  and  178.  Further, 
imder  the  proposal,  generators  could 
only  offer  their  recycled  oil  to 
transporters  with  EPA  identification 
numbers.  [See  the  proposed  S  266.41(b), 
which  references  §  262.12  of  the 
hazardous  waste  rules  pertaining  to 
"identification  numbers."]  This  is  to  help 
establish  a  line  of  accountability  for 
shipments  sent  off-site,  i.e.,  to  initiate  a 
tracking  system. 

(2)  Manifest  exemption  for  recycled 
oil.  Under  40  CFR  Part  262,  generators  of 
hazardous  waste  must  initiate  a 
hazardous  waste  manifest,  which  begins 
the  "cradle  to  grave"  tracking  system  of 
Subtitle  C.  Congress,  however, 
mandated  a  different  approach  for 
tracking  recycled  oil  in  section 
3014(c)(2)(B).  This  section  of  the  Act 
provides  that  EPA  must  not  impose 
manifest  requirements  if  a  generator 
meets  the  following  conditions. 

•  He  must  make  arrangements  to 
have  the  used  oil  collected  and  recycled 
at  a  permitted  facility  (either  his  own 
facility  or  a  facility  he  contracts  with), 
including  those  facilities  deemed  to  have 
a  permit  under  section  3014(d)  of  RCRA; 

•  He  does  not  mix  other  hazardous 
waste  in  with  the  recycled  oil;  and 

•  He  complies  with  whatever 
recordkeeping  requirements 
promulgated  by  EPA  in  lieu  of  the 
manifest  requirements. 

EPA  has  proposed  these  conditions  in 
§  266.41(d)(2)(i).** 

"EPA  has  not  included  the  "no  mixing"  condition 
In  S  2ee.41(d)(2)(i].  As  discussed  in  detail  above. 
Part  266,  Subpart  E  applied  only  to  recycled  oil.  By 
definition,  recycled  oil  has  not  been  mixed  with  any 
other  hazardous  waste.  Therefore,  a  similar 
provision  in  S  266.41  would  be  redundant.  Also,  we 
consider  interim  status  facihties  to  be  within  the 
scope  of  "permitted"  facilities  in  the  first  condition 
because  section  3005(e)(1)(C)  of  RCRA  states  that 
EPA  should  treat  these  facilities  as  having  been 
issued  a  permit  (until  action  is  taken  regarding  their 
permit  application).  See  proposed  \  2e6.40(e)(3) 
pertaining  to  "authorized"  facilities.  EPA  believes 
such  a  reading  is  necessary  because  to  conclude 
otherwise  would  mean  that  Congress  was  being 
more  restrictive  for  generators  of  recycled  oil  than 
for  other  hazardous  wastes  generators  [i.e., 
hazardous  waste  generators  can  ship  to  interim 
sldtus  facilities  without  penalty);  section  3014(c),  in 
fact,  seems  to  indicate  that  Congress's  intent  was 
Just  the  opposite. 


EPA  has  further  added  a  condition 
that  exports  of  recycled  oil  are  not 
eligible  for  the  manifest  exemption.  As 
with  all  hazardous  wastes  listed  or 
identified  under  section  3001,  the  export 
of  such  oil  will  be  covered  by  the 
provisions  of  section  3017,  which  was 
specifically  enacted  by  Congress  to 
address  hazardous  waste  exports. 

The  Agency  has  considered  whether 
section  3014  requires  extension  of  the 
recycled  oil  manifest  exemption  to 
exports.  For  the  following  reasons,  we 
believe  it  does  not.  Although  section 
3014(c)  broadly  states  that  the  existing 
Subtitle  C  standards  under  section 
3001(d),  3002  (manifest  requirements), 
and  3003  shall  not  apply  to  recycled  oil, 
the  Section  also  provides  that  the 
recycled  oil  standards  must  "protect 
human  health  and  the  envirorunent".  As 
explained  in  Section  III  of  Part  One  of 
this  preamble  (above),  since  the         >■ 
environmental  standard  under  Section 
3014  is  identical  to  that  upon  which 
existing  Subtitle  C  hazardous  waste 
regulations  are  based,  the  recycled  oil 
regulations  in  this  proposal  have  been 
developed  on  the  presumption  that 
Subtitle  C  requirements  apply  to 
recycled  oil  unless  section  3014 
specifically  provides  otherwise.  In  the 
case  of  manifests,  section  3014(c)(2)(B) 
specifically  provides  that  recycled  oil 
geilerators  are  exempt  from  any 
manifest  requirement  if,  as  noted  above, 
they  arrange  for  delivery  to  a  recycling 
facility  authorized  to  manage  recycled 
oil.  Since  the  manifest  exemption  is 
conditioned  upon  delivery  to  an 
authorized  facility,  it  does  hot  extend  to 
exports  to  foreign  facilities,  which  are 
not  covered  by  RCRA.  This  limitation  on 
the  application  of  the  manifest 
exemption  is  supported  by  the 
legislative  history  of  section  3014  which 
explains  that  ". . .  generators  of  used  oil 
that  is  a  hazardous  waste^  . .  are 
exempt  from  . . .  manifest  requirements 
provided  that  such  used  oil  is  delivered 
to  one  or  more  permitted  used  oil 
recyclers  who  are  in  compliance  with 
the  specicd  standards  adopted  pursuant 
to  this  legislation"  (emphasis  added). 
[H.R.  Rep.  No.  98-198, 98th  Cong..  1st 
Sess.  at  66,  (1983).] 

This  limitation  is  also  consistent  with 
the  provisions  of  Section  3017(a)(1)(c) 
which  provides  that  a  receiving 
country's  written  consent  be  "attached 
to  the  manifest  accompanying  each 
waste  shipment,"  (emphasis  added). 
[Id.] 
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A  generator  who  meets  the  above 
conditions  '"  has  the  option  of 
complying  either  with  the  Part  262 
manifest  requirements,  or  the  special 
alternate  requirements  described 
here.'" [See  the  proposed 
S  262.41(d)(2)(ii).] 

(3)  Shipping  without  a  manifest. 

(a)  Required  notices.  Before  a 
generator  starts  sending  used  oil  to  a 
recycler,  he  must  obtain  from  the 
recycler  a  one-time  written  notice 
certifying  that  his  facility  is  authorized 
to  manage  recycled  oiL  The  generator 
would  have  to  keep  records  of  notices 
received  from  each  recycler  for  at  least 
three  years  from  the  time  he  last  sends  a 
shipment  to  the  recycler.  These 
requirements  are  necessary  to  ensure 
that  the  recycled  oil.  in  the  absence  of 
the  manifest,  is  being  sent  to  an 
authorized  facility.  [See  proposed 

§  266.40(e)(3)  for  the  types  of 
"authorized"  facilities.] 

(b)  Designated  facilities.  The  proposal 
(S  286.41  (d)(ii)(B))  would  require  that 
when  a  generator  offers  a  shipment  of 
recycled  oil  to  a  transporter,  die 
generator  would  have  to  provide  the 
transporter  with  a  list  of  the  names, 
addresses,  and  EPA  identification 
niunbers  of  those  facilities  who  have 
provided  notices  to  the  generator  (see 
above).  In  practice,  transporters 
collecting  from  multiple  generators  are 
often  associated  with  (or  owned  by)  a 
recycler.  so  the  "designated  facility"  is 
obvious.  In  other  cases,  however,  an 
understanding  between  the  generator 
and  the  transporter  as  to  the  receiving 
facility  is  a  crucial  part  of  the  regulatory 
approach  today.  That  is.  to  be  exempt 
from  the  manifest  under  this  proposal,  a 
contractual  relationship  must  exist  to 
provide  for  recycling  at  an  authorized 
facility,  so  one  or  more  specific  facilities 
must  be  designated  by  the  generator  as 
eligible  to  receive  the  generator's 
recycled  <nl. 

(c)  Records  of  shipments.  Today's 
proposal  would  require  that  generators 
record  the  following  (for  example  on  a 
log)  each  time  recycled  oil  is  offered  for 
off-site  shipment: 

•  The  name,  address,  and  EPA 
identification  number  of  the  transporter 
accepting  the  oil; 

•  The  quantity  of  recycled  oil  being 
shipped;  and 


•  The  date  of  shipment. 

The  generator  would  have  to  retain 
these  records  for  a  minimum  of  three 
years  from  the  date  of  shipment.  (See 
the  proposed  S  2e6.41(d)(2)(ii)(q.] 
This  recordkeeping  requirement, 
together  with  the  corresponding 
requirements  for  transporters  and 
receiving  facilities  (discussed  in  later 
sections  of  this  preamble),  would 
establish  a  line  of  accountability  &t)m 
the  generator  through  to  the  receiving 
facility.  The  records  required  by  today's 
proposal  would  include  virtually  all  of 
the  information  required  on  a  hazardous 
waste  manifest  by  40  CFR  262.21.  The 
approach  proposed  here  is  different  than 
the  Part  262  manifest  requirements  in 
that  no  document  need  travel  with  the 
shipment  and  the  receiving  facility  need 
not  send  a  copy  of  the  manifest  back  to 
the  generator  (as  required  under  40  CFR 
264.71  and  264.42  of  the  hazardous 
waste  rules),  e.g..  there  is  no  "return 
loop."  The  recordkeeping  requirements 
proposed  here,  together  with  the 
condition  that  a  recycling  agreement 
exist  for  a  generator  to  be  eligible  for  the 
special,  reduced  requirements,  serves  to 
ensure  that  die  generator's  oil  will  be 
delivered  to  an  authorized  facility.  >02 

5.  Reports.  EPA  requires  generators  of 
hazardous  waste  to  file  a  report  with  the 
Regional  Administrator  every  even 
numbered  year,  describing  the  types  and 
quantities  of  wastes  generated,  and  the 
transporters  and  facilities  used  for  off- 
site  ^pments,  if  any.  during  the 
previous  calendar  year.*""  [See  40  CFR 
262.41,  the  biennial  report.]  EPA  is 
proposing  that  recycled  oil  generators  be 
exempt  from  the  biennial  reporting 
requirement  Due  to  the  section  3014(c) 
mandate  to  consider  impacts  on  small 
businesses  and  on  used  oil  recycling, 
EPA  has  been  very  careful  in  today's 
proposal  to  keep  "paperwork"  to  a 
minimum.  The  information  that  would 
be  gathered  through  the  biennial  report 
can  be  obtained  from  alternate  means. 
[For  example,  in  support  of  today's 
proposal.  EPA  utilized  surveys  and 
contacts  with  trade  associations.]  Since 
we  are  able  to  obtain  necessary  data 
fitjm  alternate  means,  we  have 
concluded  that  burdens  on  generators 
should  be  reduced  by  not  requiring  the 


"*  A  generator  who  faUs  to  meet  any  of  the 
conditions  must  comply  with  the  manifest 
requirementt  of  40  CFR  Part  282  in  its  entirety. 

'•'  EPA  is  proposing  this  optional  approach 
because  some  generators  may  actually  prefer  to  use 
the  National  Uniform  Hazardous  Waste  Manifest, 
or  may  be  required  by  a  State  to  use  the  manifest.  In 
either  case,  we  do  not  believe  a  generator  should 
have  to  comply  with  both  the  manifest  and  the  rules 
proposed  here.  The  manifest  alone  if  adequate 


""  The  reader  should  note  that  similar  systems 
are  used  in  various  State  regulatory  programs.  See. 
for  example,  the  letter  from  Missouri  dated  July  30 
1984.  an  "waste  oil  logs." 

•"  The  biennial  report  was  originally  intended  to 
serve  as  a  summary  of  manifesto  from  boUi 
generators  and  facilities  that  could  be  used  as  an 
enforcement  tool  through  comparisons  between 
generator  and  facility  reports;  currently  its  primary 
function  is  for  data  collection. 


biennial  report.  "»♦  Comments  are 
requested  on  this  proposal  to  not  require 
the  biennial  report,  and  all  other  aspects 
of  the  proposed  approach  for  regulating 
generators. 

III.  Standards  for  Transporters  of 
Recycled  Oil 

A.  Applicability 

1.  General.  Section  266.42  of  the 
proposal  would  establish  standards  for 
transporters  of  recycled  oil.  This  section 
would  apply  to  "collectors"  who 
transport  used  oil  from  generators  to 
reclaimers,  reprocessors.  and  re-refiners, 
and  to  persons  who  transport  recycled 
oil  between  reclaimers  and  from 
reclaimers  to  users.  •"*  In  certain  cases, 
a  transporter  would  also  be  subject  to 
the  generator  requirements  of 
S  266.41.  ««>»  First,  if  a  transporter  brings 
used  oil  into  the  United  Slates  from 
another  country,  he  is  the  generator. 
Second,  if  he  mixes  recycled  oils  of 
different  U.S.  Department  of 
Transportation  (DOT)  shipping 
descriptions,  he  would  be  considered  a 
generator.*'" 

2.  Mixture  issues.  Several  situations 
could  arise  where  a  transporter  could 
have  problems  with  mixtures.  For 
example,  generators  could  add 
hazardous  waste  into  their  used  oil 
tanks  without  telling  the  collector.  As 
described  in  Section  LA.  of  this  Part  of 
the  preamble,  a  mixture  of  used  oil  and 
other  hazardous  waste  is  not  recycled 
oil,  and  the  generator  is  responsible  for 
initiating  a  manifest  for  the  shipment. '°« 


'"*  Authorised  States  may.  of  course,  require 
reports  from  generators  within  their  own 
boundaries. 

">»  Transporters  of  the  recycled  oils  conditionally 
exempted  under  S  2e6.40(b)  (for  example  a 
transporter  of  specification  fuel)  would  not  be 
subject  to  i  266.42.  Further,  the  transport  of 
household-generated  recycled  oil  would  not  be 
subject  to  regulation  because,  as  explained  above, 
we  have  proposed  that  such  oil  does  not  lose  its 
exempt  ("household")  status  until  aggregated. 

'"•  Transporters  who  collect  from  small  quantity 
recycled  oil  generators  would  also  be  subject  to  the 
transporter  standards  proposed  here. 

""  Under  49  CFR  172.101,  used  oil.  as  a  petroleum 
material,  may  either  be  classified  as  "combustible" 
(flashpoint  is  between  100  '-200  T)  or  "nammable " 
(flashpoint  is  less  than  100  'F).  A  transporter  who  is 
placarded  for  combustible  material  and  then 
accepts  low  flashpoint/flammable  oil  would  have  to 
initiate  a  new  shipping  paper  under  49  CFR  172.202 
and  would  be  subject  to  the  generator  requirements 
of  i  286.41  as  well  as  the  transporter  requirements 
of  I  268.42  of  this  proposal. 

">•  The  data  available  to  EPA  indicates  that  most 
used  oil  being  stored  at  generators*  sites  is  not 
adulterated  with  hazardous  waste.  With  respect  to 
the  three  hazardous  wastes  most  commonly  mixed 
with  used  oil  (1.1.1,-trichloroethane. 
Irichloroethylene.  and  tetrachloroelhylene).  samples 
talcen  a  I  generator  sites  do  not  typically  even 
contain  these  constituents,  and  rarely  are  the 

Continued 
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This  prublem  can  often  be  addressed  by 
contracts  between  the  transporter  (or 
the  receiving  facility)  and  the  generator 
that  forbid  the  generator  from  adding 
hazardous  waste  to  the  used  oil.  The 
reader  should  note  that  the  "rebuttable 
presumption"  of  mixing  provision 
proposed  today  for  all  used  oils 
(discussed  above  in  Section  I.A.4.  of  this 
Part  of  the  preamble)  would  apply  to 
used  oil  being  collected.  That  is,  a 
truckload  of  used  oil  with  a  total 
halogen  content  exceeding  1000  ppm 
would  be  deemed  to  be  a  hazardous 
waste  (not  recycled  oil)  unless  the 
transporter  could  demonstrate  that 
mixing  had  not  occurred."" 

Also,  some  transporters  collect  and 
haul  both  hazardous  waste  and  used 
oils.  We  have  not  proposed  any  rule  to 
forbid  this  practice,  but  the  transporter 
should  be  aware  that  when  a  container 
(vehicle)  is  used  to  hold  or  transport 
hazardous  waste,  any  material 
subsequently  placed  in  the  container  is 
deemed  to  be  a  hazardous  waste.'  "* 
The  exception  to  this  general  rule  is 
when  the  container  is  cleaned 
("emptied")  according  to  40  CFR  261.7. 
This  section  of  the  regulations  defines 
when  a  container  that  has  held 
hazardous  waste  may  be  considered 
"empty,"  and  so  therefore  when  the 
mixture  rule  no  longer  applies. 

3.  Storage  facilities.  EPA  is  proposing 
that  except  for  two  types  of  "transfer 
facilities"  discussed  here,  transporters 
who  store  recycled  oil  in  the  course  of 
transportation  would  be  regulated  as  a 
recycled  oil  storage  facility  under  the 
proposed  S  266.43  standards.  [The 
standards  for  storage  facilities  are 
discussed  in  the  next  section  of  the 
preamble.] 

Transporters'  transfer  facilities  "* 
meeting  the  conditions  discussed  here 
would  be  exempt  from  the  facility 
standards. 

a.  Container  facilities:  EPA  is 
proposing  that  storage  of  recycled  oil  at 
a  transfer  facility  in  containers  meeting 
the  U.S.  Department  of  Transportation 


coiittitu«nU  present  in  excess  of  100  ppm. 
Composition  and  Management  of  Used  Oil 
Generated  in  the  U.S.  November  1964.  pages  3-33  to 
3-U. 

'••  Transporters  may  find  it  desirable  to  conduct 
periodic  spot  checks  on  generators,  using  a  simple 
chlorine  detection  test.  EPA  is  currently  assessing 
th«  reliability  of  chlorine  field  tests  that  collectors 
might  use. 

' '"  That  is,  the  residue  remaining  in  the  container 
is  haiardous.  and  any  material  subsequently  added 
is,  via  the  "mixture  rule"  in  40  CFR  261.3,  also  a 
hazardous  waste,  except  as  i  261.3  or  {  281.7 
provides  otherwise. 

'"  A  "transfer  facility"  is  defined  in  40  CFR  280.10 
as  ".  .  .  any  transportation-related  facility  including 
loading  docks,  parking  areas,  storage  areas,  and 
other  similar  areas  where  shipments  .  .  .  are  held 
during  the  normal  course  of  transportation," 


(DOT)  packaging  requirements  of  40 
CFR  Parts  173. 178,  and  179  would  be 
exempt  from  the  facility  regulations. 
This  exemption  is  currently  provided  for 
hazardous  waste  transporters.  [See 
§9  263.12.  264.1(g)(g),  and  265.1(c)(12), 
and  the  discussion  at  45  FR  86966-68, 
December  31, 1980.]  We  see  no  basis  to 
deny  recycled  oil  transporters  this 
special  provision,  which  was  instituted 
to  accomodate  storage  incidental  to 
normal  and  routine  transport  and 
transfer  activities  [Id.] 

b.  Tank  facilities:  EPA  is  proposing 
that  transfer  facilities  with  tanks 
meeting  the  S  265.193  secondary 
containment  standards  proposed  on 
June  26, 1985  [50  FR  26485-86]  would 
also  be  exempt  from  the  facility 
requirements.  We  have  "reserved" 
paragraphs  in  the  regulation 
i§S  266.42(a](3)(ii](B)  of  the  proposal]  for 
these  secondary  containment  standards. 
The  proposal  standards  are  presented 
for  the  reader's  convenience  in  Figure  1 
of  this  preamble  (above,  in  the 
"generator"  discussion).  What  follows 
here  are  two  points  relevant  to  this 
proposed  conditional  exemption: 

(1)  There  is  presently  no  exemption 
for  tank  transfer  facilities  in  the 
hazardous  waste  regulations.  EPA 
requested  public  comment  on  the  need 
for  such  an  exemption  on  December  31, 
1980  [see  45  FR  86966-68]  but  since  no 
coThments  were  received  at  that  time, 
we  concluded  that  the  exemption  was 
unnecessary.  EPA  has  determined, 
however,  that  tank  transfer  facilities  are 
in  fact  the  norm  within  the  used  oil 
recycling  industry."*  We  therefore 
believe  an  exemption  is  appropriate  for 
this  portion  (used  oil  recyclers)  of  the 
Subtitle  C  regulatory  universe.  In  the 
preamble  of  the  December  31, 1980 
proposal,  EPA  stated  its  intent  to  impose 
40  CFR  Part  265.  Subpart  J  tank 
standards  as  a  condition  should  the  tank 
exemption  be  granted.  [Ibid  at  86967.] 
EPA  was  concerned  that  the  transfer 
and  short-term  storage  activities 
conducted  at  transfer  facilities  could 
pose  spillage  and  leakage  hazards  and 
that  some  requirements  should  apply. 
[Id,]  HPA  continues  to  believe  some 
requirements  are  necessary  for  transfer 
facilities.  We  considered  proposing  the 
current  Part  265,  Subpart  J  tank 
standards  for  recycled  oil  tank  transfer 
facilities.  The  Agency,  however,  has 
determined  that  the  existing  Part  265, 


'"  Waste  Oil  Storage.  Franklin  Associated,  Ltd., 
January  1984,  pp.  2-2  through  2-7.  A  "typical" 
collector  facility  has  one  or  two  5,000  gallon 
aboveground  tanks.  This  storage  is  short  term,  and 
is  usually  associated  with  consolidation  activities. 
i.e.,  transfer  of  oil  into  larger  vehicles.  EPA  has 
concluded  that  this  storage  is  incidental  to 
transportation. 
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Subpart  ]  tank  standards  are  inadequate 
in  several  respects  [50  FR  26447-48;  June 
26, 1985],  and  as  described  in  the 
"generator"  section  above,  we  have 
proposed  revisions  to  that  Subpart. 
[Some  of  the  proposed  revisions  are 
presented  in  Figures  1  and  2  above.]  We 
also  considered  proposing  Part  265, 
Subpart  J  as  it  would  be  amended  per 
the  June  26  proposal  for  recycled  oil 
tank  transfer  facilities.  We  are  not 
proposing  the  revised  Part  265,  Subpart  J 
in  its  entirety  because  we  believe  the 
secondary  containment  portions  of  the 
proposed  rules  (Figure  1,  above)  would 
provide  adequate  protection  at  transfer 
facilities."' 

Comments  are  requested  on  applying 
the  Figure  1  secondary  containment 
standards' to  tank  transfer  facilities. 
Comments  are  also  requested  on 
applying: 

•  The  existing  Part  265.  Subpart  ] 
standards; 

•  Part  265,  Subpart  J  as  it  would  be 
revised  per  the  June  26  proposal,  that  is, 
not  only  the  secondary  containment 
portions  of  the  proposal  but  also  the 
remainder  of  proposed  Subpart  J;  and 

•  The  alternatives  to  secondary 
containment  discussed  in  the  June  26 
proposal  [50  Fr  26451-53]  as  they  would 
apply  to  recycled  oil  tank  transfer 
facihties. 

(2)  The  proposal  would  adopt  the  10- 
day  time  limit  in  the  existing  hazardous 
waste  exemption.  As  EPA  explained  on 
December  31, 1980,  the  10-day  limit  was 
selected: 

...  to  allow  short  tenn  holding  of  waste  for 
transfer  and  to  account  for  such  things  as 
scheduling  problems,  weather  delays, 
temporary  closing  and  other  factors  which 
might  cause  unforseen  delays."  [See  45  FR 
86967,)  * 

The  -Agency  determined  that  this  time 
limit  was  adequate  and  would  not 
interfere  with  normal  transportation 
activities,  [Id.]  EPA  is  concerned, 
however,  that  a  10-day  limit  might  be 
unduly  restrictive  for  some  used  oil 
collector  operations."* That  is,  some 


'"The  secondary  containment  requirements 
(Figure  1,  above)  would  provide  a  level  of  control 
equivalent  to  the  conditions  that  containers  meet 
certain  DOT  packaging  requirements,  in  the  existing 
exemption  |i§  263.12,  2e4.1(g)(9),  285.1  ic)|12)].  That 
is,  the  existing  exemption  does  not  require 
compliance  with  the  Part  285,  Subpart  I  container 
standards,  but  rather  provides  that  releases  will  be 
minimized  through  packaging  requirements  that 
ensure  container  integrity.  Secondary  containment 
would  serve  the  same  purpose  for  tank  facilities, 
i.e.,  minimize  releases  through  ensuring  tank  system 
integrity.  The  remainder  of  Part  285,  Subpari  |, 
includes  additional  requirements  necessary  for 
storage  facilities,  but  not,  in  our  view,  necessary  for 
transfer  facilities. 

'"See  the  discussion  of  collector  impact  issues  in 
the  Regulatory  Impacts  Analysis  EPA,  Office  of 
Solid  Waste,  November  1985,  Chapter  V,C 
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transporter/ collectors  oiay  not 
accumulate  enough  recycled  oil  in  10 
days  for  economical  shipment  to  a 
reclamation  facility.  EPA  does  not 
intend  for  the  10-day  limit  to  interfere 
with  normal  transport  and  transfer 
operations,  and  we  are  concerned  that 
some  small  collector  operations  could 
even  be  forced  to  close  due  to  a  10-day 
limit."*  We  therefore  request  comment 
on  what  hmit  would  constitute  normal 
used  oil  transport  practice,  the  extent  to 
which  a  10-day  limit  would  restrict 
normal  practice,  and  whether  a  20  or  30- 
day  limit  would  better  accommodate 
normal  practices. 

c.  General  conditions:  The  proposal 
would  adopt  certain  restrictions  or 
conditions  from  the  existing  hazardous 
waste  exemptions  for  both  tank  and 
container  facilities.  These  include: 

•  The  exemption  would  not  apply  to 
reclamation  or  fuel  blending  facilities;"'* 

•  Since  the  recycled  oil  held  at  a 
transfer  facihty  is  considered  in  transit, 
the  transporter  responsibilities 
pertaining  to  discharge  reporting  and 
clean-up  would  apply  to  any  releases 
occurring  at  the  transfer  facility.  (See 

S  266.42(c)  of  the  proposal,  which 
references  Part  263,  Subpart  C  of  the 
hazardous  waste  transporter  rules]:  and 

•  The  time  recycled  oil  is  held  at  a 
transfer  facility  counts  against  the  35- 
day  period  allotted  for  shipments  sent 
from  generators  to  receiving  facilities. 
[See  the  proposed  §  26a42(e)(2). 
introductory  text,  for  the  delivery  limit. 
The  35-day  limit  applies  to  hazardous 
waste  transport  under  §§  262.42(a)  and 
263.21.] 

These  conditions  were  explained  on 
December  31. 1960  (45  FR  86966-68]  for 
the  hazardous  waste  exemption,  and 
EPA  can  see  no  basis  for  modifying  any 
of  these  requirements  for  recycled  oil. 

Comments  are  requested  on  the 
transfer  facility  exemption  proposed 
here  and  supporting  rationale,  and  the 
specific  points  raised  above.  The 
requirements  for  transporters  are 
discussed  next 

B.  Identification  Numbers 

Under  §  286.42(b)  of  today's  proposal, 
transporters  would  have  to  comply  with 
40  CFR  §  263.11,  pertaining  to  the  need 
for  an  EPA  identification  number.  Under 
this  requirement,  transporters  would 
have  to  notify  EPA  and  obtain  an  EPA 


"*A  facility  could  condnct  incidental  letttiog  of 
bottom  »ediment  and  water  and  still  qualify  for  the 
exeinptiQn.~Cnii«  type  of  activity  la  not  conaidered 
•reclamation.")  AUo.  different  used  oils  could  of 
course  be  "blended."  i.e..  placed  in  a  single  tank. 
Operations  that  blend  used  oil  with  virgin  fuel  oil. 
however,  are  not  within  the  intended  scope  of  the 
proposed  transfer  facility  exemption. 


Identification  Number.  (Transporters 
who  ah^eady  have  an  EPA  ID  number 
need  not  re-notify.]  The  notification  and 
identification  number  process  helps 
establish  a  line  of  accountability  for  the 
movement  of  used  oils  from  generators 
to  recyclers,  and  between  recyclers. 

C.  Discharges 

Section  286.42(c)  of  today's  proposal 
would  require  transporters  to  comply 
with  40  CFR  Part  263,  Subpart  C,  which 
requires  hazardous  waste  transporters 
to  take  appropriate  actions  in  the  event 
of  a  transportation  mishap,  including 
notifying  appropriate  authorities  and 
cleaning-up  material  discharged.  These 
requirements  are  necessary  to  ensure 
public  safety  as  hazardous  materials  are 
transported. 

D.  Manifested  Shipments 

Whenever  a  generator  of  recycled  oil 
initiates  a  manifest,  fransporters  would 
have  to  (under  §  286.42(d)  of  the 
proposal)  comply  with  40  CFR  Part  263, 
Subpart  B,  the  hazardous  waste 
manifest  rules.  This  situation  could 
occur  because  the  generator  failed  to 
meet  one  of  the  conditions  in 
§  286.41(d)(2)(i)  of  the  proposal,  or  even 
though  he  may  meet  the  conditions, 
company  or  State  policy  requires  the  use 
of  the  National  Uniform  Hazardous 
Waste  Manifest.  In  this  situation,  the 
recycled  oil  transporter  is  functioning  as 
any  other  hazardous  waste  transporter 
and  would  be  regulated  as  such. 

E.  Shipments  Without  Manifests 

As  discussed  above  (in  Section  II  of 
this  Part  of  the  preamble),  EPA  has 
proposed  that  generators  who  meet 
certain  conditions  may.  at  their  option, 
comply  with  the  special  requirements  of 
S  266.41(d)(2){ii)  in  lieu  of  the  hazardous 
waste  manifest  requirements.  Also, 
transporters  may  collect  from  small 
quantity  recycled  oil  generators  under 
S  266.40(c)(2),  and  these  generators  are 
not  subject  to  the  manifest.  In  either 
instance,  the  transporter  may  accept 
recycled  oil  without  a  manifest  and  must 
comply  with  the  proposed  S  286.42(e)  in 
lieu  of  Part  263,  Subpart  B  of  the 
hazardous  waste  regulations.  The 
proposed  S  268.42(e)  requirements  for 
transporters  wotild  be  as  follows: 

1.  Records  of  acceptance.  Under 
5  286.42(e)(1),  the  transporter  would 
have  to  record  (for  example  on  a  log) 
certain  information  at  each  collection 
stop,  specifically: 


•  The  name,  address,  and  when 
applicable. '"  The  generator's  EPA 
identification  number 

•  The  quantity  of  recycled  oil 
accepted; 

•  The  shipping  description  required 
by  the  U.S.  DOT  under  49  CFR  Part  172; 
and 

•  The  date  the  oil  is  accepted. 
These  records  would  help  establish  a 
line  of  accountability  for  the  movement 
of  the  used  oil  to  a  recycler.  Also,  the 
shipping  description  provides  certain 
information  that  may  be  helpful  in  case 
of  a  transportation  accident.  (In  nearly 
all  cases,  the  description  of  recycled  oil 
would  be:  "Waste  Oil;  NA1270":  and 
either  "combustible  liquid"  or 
"flammable  liquid."  See  49  CFR  Part  172. 
If  a  generator  does  not  know  whether 
the  oil  is  "combustible"  or  "flammable." 
the  transporter  would  be  advised  to 
describe  the  oil  as  "flammable."  (the 
more  stringent  category)  to  be  on  the 
safe  side.]  Finally,  die  transporter  would 
have  to  keep  these  records  for  at  least 
three  years  from  the  date  of  acceptance. 

2.  Delivery.  As  required  by  section 
3014(c)(3)  of  the  Act.  EPA  has  proposed 
in  §  266.42(e)(2)  that  transporters  must 
deliver  all  recycled  oil  collected  to  a 
facility  authorized  to  manage  recycled 
oil.'"  Also  (under  the  proposed 
S  266.42(e)(2)(ii))  the  transporter  would 
have  to  deHver  the  oil  to  a  facility 
designated  by  the  generator.  These 
"designated  facilities  '  are  those  which 
have  entered  into  appropriate 
agreements  with  the  generator  and  who 
have  notified  the  generator  (under 
§  266.41(d)(2)(ii)(B)]  that  they  are 
authorized  to  accept  recycled  oil.'" 
Delivery  would  have  to  occur  within  35 
days  of  acceptance,  the  same  time  limit 
as  required  under  §§  262.42  and  263.21 
for  manifested  shipments  of  hazardous 
waste.  The  delivery  time  limit  helps 
ensure  that  hazardous  waste  arrives 
prompUy  at  the  generator's  intended 
destination.  The  Agency  determined 
that  35  days  was  an  adequate  period  of 


'"Small  quantity  recycled  oil  generators  need  not 
obtain  EPA  identification  numbers  under  todays 
proposal 

'"This  would  include  those  facilities  permitted- 
by-rule  under  the  special  provisions  of  section 
3014(d)  of  RCRA.  (See  the  proposed  {  270  «)(d)  for 
permit-by-rule  conditions  and  requirements.] 
Facility  permitting  is  discussed  later  in  this 
preamble.  The  reader  should  note  that  the 
transporter  may  also  deliver  the  recycled  oil  to  a 
facility  in  interim  status  under  section  3005(e)  of 
RCRA  and  40  CFR  270.  Subpart  G.  See  proposed 
S  266.40(e)(3)  for  the  types  of  facilities  authorized  to 
manage  recycled  oil. 

"•As  discussed  above  in  section  H.A.4.. 
oollectoro  who  accept  from  small  quantity  recycled 
oil  generators  would  be  required  (in  lieu  of  the 
generator)  to  ensure  the  receiving  facility  is 
authoriiad  to  accept  recycled  oiL* 
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time  for  nonnal  hazardous  waste 
transport  taking  into  account  storage  at 
transfer  facilities  and  any  minor  delays. 
EPA  believes  that  since  recycled  oil 
coUection  and  marketing  is  typically 
local  or  regional  in  nature,  the  35-day 
limit  would  not  interfere  with  nonnal 
recycled  oil  transportation  acbvities. 
However,  the  Agency  solicits  comments 
on  the  35  day  time  limit;  are  there 
circumstances  where  a  longer  time 
period,  e.g.,  45  days,  would  be  necessary 
to  ensure  efficient  transportation  of 
recycled  oil? 

3.  Records  of  delivery.  When  the 
transporter  delivers  the  oil  to  the 
receiving  facility.  §  266.42(e)(3)  would 
require  him  to  record  the  following 
information: 

•  The  name,  address,  and  EPA  I.D. 
number  of  the  facility; 

•  The  quantity  of  oil  delivered;  and 

•  The  delivery  date. 

These  records  would  have  to  be 
retained  for  3  years  from  the  date  of 
delivery  by  the  transporter,  and  would 
serve  to  provide  another  link  in  the  line 
of  accountability  for  the  oil  as  it  is 
recycled. 

Comments  are  requested  on  all 
aspects  of  the  approach  proposed  for 
regulating  transporters. 
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rv.  Standards  for  Owners  aad  Operators 
of  Used  Oil  Recycling  Facilities 

A.  Applicability  and  General  Approach 
to  Regulation 

Section  266.43  of  today's  proposal 
would  apply  to  owners  and  operators  of 
any  facility  that  recycles  or  stores 
recycled  oil.'*" The  kinds  of  operators 
that  would  be  subject  to  §  266.43  include 
reclaimers,  reprocessors,  re-reHners, 
blenders,  and  burners.  Facilities  subject 
to  any  §  266.43  requirements  are  knowns 
"used  oil  recycling  facilities."  With  the 
exception  of  those  generators  who 
accumulate  recycled  oil  under  the 
special  "90-day"  rule  in  S  266.41(c)(2)  of 
today's  proposal,  generators  who  store, 
accumulate,  or  recycle  on-site  would 
also  be  subject  to  S  266.43.'^^  And.  as 
discussed  above,  with  the  exception  of 
certain  transfer  facilities,  transporter 
storage  facilities  would  be  subject  to 
§  266.43.  Fmally.  recyclers  and 
reclaimers  who  do  not  store  would  be 
subject  only  to  identification  and  notice 
requirements  (§§  264.11  and  284.12);  to 


"•Ttie  reader  it  remimled  that  the  term  "recycled 
oils"  as  used  bete  does  not  include  list  exempted 
from  regulation.  For  example.  {  266.40(6) 
conditionally  exempts  specirication  fuel  and  certain 
asphalt  products  (rom  Subpart  ^  Facilities 
accepting  only  these  recycled  oils  would  be  subject 

to  i  aae.43. 

'"  Small  quauiMty  recycled  oil  generators  who 
recycle  on-site  under  (  2Ba40(c)(l)  would  also  not 
be  subject  to  {  286.43. 


waste  analysis  requirements 
(§  2e6.43(b)(l)-(9)):  and  to  recordkeeping 
requirements  (f  286.43  (e)  and  (f)), 
discussed  below.*** fSee  the  proposed 
§  266.43(a)(4).] 

This  last  provinon  is  analogons  to 
§  261.6(c)(2)  of  the  hazardous  waste 
regulations.  As  discussed  in  the  final 
solid  waste  rule  (see  50  FR  652,  January 
4, 1885],  at  present  we  do  not  regulate 
the  actual  process  of  reclamation.  The 
proposed  {  266.43(a)(4)(ii)  does  make  it 
clear  that  this  exemption  does  not  apply 
to  facilities  processing  in  an 
impoundment.  Such  a  facility  is  not 
exempt  because  as  we  stated  on  January 
4. 1965,  surface  impoundments  are  rarely 
considered  a  legitimate  recycling  device. 
[See  50  FR  652.)  This  is  especially  true  in 
the  case  of  used  oiL  Storage  in  aa  open 
impoundment  allows  petroleimi  loss 
through  seepage,  and  water  and  dirt 
contamination.  Petroleum  products,  for 
these  reasons,  are  not  typically  stored  or 
processed  in  impoundments.  In 
summary,  the  coverage  of  §  266.43  is 
analogous  to  the  coverage  of  the 
standards  for  hazardous  waste  recycling 
(and  storage)  facilities. 

Before  discussing  the  requirements  of 
§  266.43  in  detail,  EPA  must  note  that  as 
a  general  poUcy,  any  facility  storing, 
treating,  or  disposing  of  hazardous 
waste  is  subject  to  the  section  9004 
standards,  i.e.,  the  standards  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  in  40  CFR  Parts  264 
and  265.  Congress  did  not  exempt  used 
oil  recycling  facilities  from  this  general 
requirement  as  they  did  for  generators 
and  transporters  under  section 
3014(cHl)  with  respect  to  eections 
3001(d),  3002,  and  3003.  [In  fact  the 
Conference  Report  states  that  "... 
facihties  which  recycle  used  oil  will 
need  to  comply  fully  with  the  standards 
applicable  to  owners  and  operators  of 
any  hazardous  waste  treatment,  storage, 
and  disposal  facility."  See  HJl.  Conf. 
Rep.  No.  1133,  98th  Cong.,  2  Sess.  at  113 
(1984).) 

Section  3014(d)  also  provides  that 
except  for  certain  kinds  of  facilities, 
used  oil  recycling  facilities  that  comply 
with  the  section  3004  standards  are 
deemed  to  have  a  RCRA  permit.  In  other 
words,  these  facilities  would  not 
normally  be  subject  to  section  3005  of 
the  Act,  nor  to  section  7004,  which 
specify  procedures  for  permitting  of 
hazardous  waste  facilities.  The  S  266.43 
standards,  therefore,  are  based  on 


RCRA  section  3004  but  are  intended  to 
be  implemented  through  a  special 
permit-by-mle  procedure,  discussed  in 
the  next  section  of  the  preamble. 

Section  3014(d),  however,  also  grants 
EPA  the  authority  to  permit  used  oil 
recycling  facilities  individually  under 
section  S005(c)  if  EPA  determines  that 
individual  permitting  ".  .  .  is  necessary 
to  protect  human  health  and  the 
environment."  The  following  kinds  of 
facihties  have  been  determined  by  EPA 
to  be  inappropriate  for  the  permit-by- 
rule  approach,  and  would  be  permitted 
individually:  '** 

•  Facilities  where  used  oil  is  stored  or 
treated  in  a  surface  impotmdment  or 
used  in  a  manner  constituting  disposal: 
and 

•  Facilities  that  manage  other 
hazardous  waste  in  addition  to  recycled 
oil. 

The  reasons  that  these  kinds  of  facilities 
have  been  deemed  not  eligible  for  the 
section  3014(d)  permit-by-rule  are 
discussed  in  the  "permitting"  section  of 
the  preamble,  (the  section  after  this 
one).  A  pont  that  is  relevant  here  is  that 
these  facilities  would  be  subject  to  40 
CFR  Part  270  Subpart  G,  the 
requirements  for  interim  status 
hazardous  waste  treatment  storage,  and 
disposal  facilities  as  well  as  proposed 
§  266.43.  [See  proposed 
§286.43{a)(5Ki).]'**'" 

What  follows  is  a  detailed  distnission 
of  the  standard  proposed  for  used  oO 
recycling  facihties  in  \  266.43.  The 
reader  is  referred  to  45  FR  33158-33220, 
May  19, 1960  for  an  explanation  of  the 
40  CFR  Part  264  and  Part  265  standards 
for  hazardous  waste  facilities,  and  to  46 
FR  2802-2897,  January  12, 1981,  for 
certain  additions  to  Parts  264  and  265. 
As  discussed  above,  these  standards 
would,  in  general,  apply  to  used  oil 
recycling  facilities.  However,  EPA  is 
proposing  in  {  266.43  some  variations  to 
the  hazardous  waste  standards  for  used 
oil  recycling  facilities  and  these 
diflierenoes  are  discnissed  here. 
[Permitting  requirements  are  discussed 
in  the  next  section  of  the  preamble.) 

These  proposed  variations  would  not 
substantially  change  the  level  of 
protection  achieved,  but  rather  are 


'"Hie  owner  or  operator  may  also  be  subjetrt  to 
\  26e.40(b).  if  he  produces  one  of  the  conditionally 
exempt  oils;  to  {  28e.<l(d),  if  he  ships  recycled  oil 
off-site:  to  {  a06L23  If  recycled  oil  is  used  in  a 
manner  coostituting  diafHiaal:  and  In  i  206.44  if  he 
bums  recycled  oil.  The  latter  two  practicas  are 
discussed  later  in  this  section. 


■"See  {  Z7D.B0(d)(1)  of  today's  proposal 
■••The  reader  should  note  that  EPA  does  not 
grant  interim  status.  The  criteria  for  determining 
inlerim  status  eligibility  are  specified  in  RCRA 
section  300S(e  j  and  40  CFR  Part  Z7a  Subpart  G.  A 
facility  that  does  not  qualify  for  interim  status  and 
does  not  have  a  permit  is  subject  to  anforoaiiMol 
action  if  it  continues  operation.  See  i  Z7U.7a(b). 
"*For  a  facility  that  is  alreadly  permitted,  the 
permit  would  have  to  be  modified  to  allow 
management  of  the  newly  regulated  haxardoM 
waste  (i.e„  recjrclad  oil).  See  {  2?0.41  and  1S4.S  for 
permit  modification  proceduras. 
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necessary  lo  implement  the  special 
recycled  oil  permitting  (and  tracking] 
system  mandated  by  Section  3014. 

B.  Waste  analysis  requirements 

Under  40  CFR  264.13,  owners  and 
operators  of  hazardous  waste  facilities 
must  comply  with  a  general  set  of 
requirements  lo  ensure  that  all  of  the 
information  needed  for  proper  waste 
management  is  available.  Sampling  and 
analysis  parameters  and  procedures 
must  be  specified  in  a  waste  analysis 
plan,  which  becomes  part  of  the 
facility's  permit.  EPA  has  determined 
that  in  the  case  of  used  oil  recyclers, 
much  of  the  waste  analysis  plan  can  be 
speciHed  in  the  rule  itself.  The  special 
analytical  requirements  for  used  oil 
recyclej^  are  proposed  in  §  266.43(b)  (1)- 
(3),  and  would  replace  the  40  CFR 
§  264.13  requirements.  The  special 
requirements  are  equivalent  to  §  264.13 
in  protectiveness  but  are  more  specific; 
this  should  simpUfy  compliance.  '^ 

1.  Parameters.  All  used  oil  recyclers 
must  develop  or  obtain  information 
concerning  the  first  two  of  the 
parameters  below,  and  many  would 
need  information  on  the  third.  Only 
operators  of  hazardous  waste  facilities 
need  be  concerned  with  the  fourth  group 
of  parameters. 

a.  Halogens:  As  discussed  in  Section 
I.A.4.  above,  we  are  proposing  that  any 
used  oil  containing  in  excess  of  1000 
ppm  total  halogens  will  be  presumed  to 
have  been  mixed  with  hazardous  waste 
(and  therefore  is  nof'recycled  oil") 
unless  a  person  successfully  rebuts  the 
presumption.  Therefore,  the  owner  or 
operator  must  determine  the  halogen 
content  of  used  oil  accepted  at  the 
facility.  This  does  not  necessarily  mean 
that  the  used  oil  must  be  sampled  and 
analyzed  for  halogens.  Nonetheless,  if 
used  oil  with  over  1000  ppm  halogens  is 
accepted  at  the  facility,  the  owner  or 
operator  must  either  rebut  the 
presumption  of  mixing  (by  showing  that 
the  used  oil  has  not  been  mixed  with 
hazardous  waste)  or  manage  the  oil  as 
hazardous  waste  (not  recycled  oil).  If 
EPA  (or  a  State  agency)  samples  used 
oil  at  a  facility  and  finds  total  halogens 
exceeding  1000  ppm  and  the 
presumption  cannot  be  successfully 
rebutted,  the  owner  or  operator  must  be 
in  compliance  with  all  applicable  Part 
264  or  285  hazardous  waste 
requirements  (and  the  Part  270  permit  or 
interim  status  requirements),  not  today's 


proposed  recycled  oil  standards. 
Otherwise,  the  owner  or  operator  is 
subject  to  enforcement  action  for 
violations  of  applicable  Subtitle  C 
requirements. 

EPA  expects  that  some  used  oil 
recyclers  will,  on  a  routine  basis,  accept 
recycled  oil  that  is  high  in  total  halogens 
but  that  has  not  been  mixed  with 
hazardous  waste.  The  most  common 
such  cases  are  expected  to  be 
processors  of  used  chlorinated 
metalworking  oils  and  re-refiners.  In  the 
former  case,  some  metalworking  fluids 
contain  high  levels  of  chlorinated 
extreme  pressure  additives  that  are  not 
listed  as  hazardous  constituents  in  40 
CFR  Part  261,  Appendix  VIII.  These 
processors,  we  expect,  will  conduct 
analysis  to  document  that  hazardous 
constituents  are  not  present  at 
significant  levels  (e.g.,  generally  less 
than  100  ppm)  in  the  used  oil  they 
accept,  and  that  therefore  the  1000  ppm 
total  halogen  presumption  does  not 
apply.  Re-refiners,  by  contrast,  often 
produce  light  end  streams  high  in  total 
halogens  because  low  boiling  point 
solvents  are  present  at  low  levels  in 
incoming  used  oil,  and  distillation  or 
dehydration  concentrates  the  "low 
boilers"  in  the  light  ends.  In  this  case,  if 
used  oil  accepted  does  not  exceed  the 
1000  ppm  total  halogen  level,  the 
presumption  would  not  apply  to  the  light 
ends  produced. 

Finally,  in  either  of  Ihe  above  cases, 
the  reader  should  note  that  the  recently 
promulgated  final  Phase  I  established  a 
specification  for  used  oil  fuels  of  4000 
ppm  total  halogens.  [See  the  preamble  of 
the  final  Phase  I  rule.  Part  Two.  Sections 
IV.B.  and  IV.C]  When  a  recycler 
establishes  that  the  1000  ppm 
presumption  does  not  apply,  he  must 
nonetheless  document  compliance  with 
4000  ppm  limit  in  order  to  market 
(exempt)  specification  fuel.  [Id.] 

b.  Ignitability:  Under  Part  264,  certain 
special  standards  apply  to  ignitable 
hazardous  waste.'*'  [See  40  CFR  264.176. 
264.198  and  264.229.]  The  owner  or 
operator  must,  therefore,  determine  if 
the  oil  received  exhibits  the 
characteristic  of  ignitability. 
Alternatively,  the  owner  or  operator 
could  simply  manage  all  recycled  oil  he 
accepts  as  ignitable  waste.  In  this  case, 
analysis  to  determine  flashpoint  may 
not  be  necessary. 

c.  Fuel  specification:  As  discussed  in 
Section  I.C.  of  today's  proposal.  EPA  has 


proposed  to  carry  forward  the 
exemption  for  specification  fuel  (Table  1 
above).  The  owner  or  operator  of  a 
facility  producing  specification  fuel 
would  have  to  document  that  in  fact  the 
specification  is  met.  [See  §  266. 40(b)(1) 
of  today's  proposal.]  Therefore,  analysis 
of  the  specification  parameters —  ' 
namely,  arsenic,  cadmium,  chromium, 
lead,  halogens  and  flashpoint — would  be 
necessary. 

d.  Additional  parameters:  In  addition 
to  the  analytical  requirements  described 
above,  the  owner  or  operator  of  a 
facility  where  other  hazardous  wastes  in 
addition  to  recycled  oil  are  managed 
would  have  to  comply  with  additional 
requirements.  [See  §  2e8.43(b)(l)(iv)  of 
today's  proposal.]  The  owner  or 
operator  would  have  to  identify  at  least 
one  indicator  parameter  for  each 
hazardous  waste  managed  at  the 
facility.  For  wastes  listed  in  40  CFR  Part 
281,  Subpart  D,  the  indicator  parameter 
would  normally  be  one  of  the 
constitutents  identified  in  Appendix  VII 
of  Part  261  as  a  basis  for  listing.  Where 
the  Appendix  VII  constituent  is, 
however,  also  a  normal  contaminant  of 
used  oil,  the  EPA  permit  writer  may 
specify  one  or  more  other  indicator 
parameters.  '**  Recycled  oil  managed  at 
facilities  along  with  other  hazardous 
wastes  would  have  to  be  analyzed  for 
these  indicator  parameters  (along  with 
total  halogens)  to  help  document  that 
mixtures  of  hazardous  waste  and 
recycled  oil  are  not  being  managed 
under  Part  266,  Subpart  E.'*«[Such 
mixtures  are  hazardous  waste,  subject 
to  40  CFR  Parts  261-266,  Subpart  D.]  As 
an  alternative  to  the  special  sampling 
and  analysis  requirements  discussed 
above,  EPA  considered  whether 
hazardous  waste  facilities  should  simply 
be  prohibited  from  handling  recycled 
oil.  '^  This  would  simplify  enforcement. 
The  Agency  is  concerned,  however,  that 
many  hazardous  waste  facilities  can 
properly  manage  recycled  oil  without 
mixing,  and  that  it  would  be  unfair  not 
to  allow  management  of  both  types  of 


"•Part  of  the  simplification  comes  from  the  fact 
that  used  oil  is  a  fairly  stable  liquid,  e.g..  it  is  not 
reactive  nor  volatile.  Also,  used  oil  is  not  corrosive. 
Therefore,  the  information  needed  to  manage  this 
waste  is  narrowed  as  compared  to  the  variety  of 
hazardous  wastes  some  facilities  may  manage. 


'"An  ignitable  waste,  as  defined  in  40  CFR 
261.21.  has  a  flashpoint  of  less  than  140  *F. 
Approximately  28%  (80  of  289)  of  the  used  oil 
analyses  EPA  reviewed  exhibited  this 
characteristic.  See  Composition  and  Management  of 
Used  Oil  Generated  in  the  U.S.  by  Franklin 
Associates.  Ltd..  November  1964:  p.  3-56. 


'"As  discussed  above,  a  facility  managing  both 
recycled  oil  and  other  hazardous  waste  would  be 
permitted  individually,  not  by-rule.  Interaction 
between  the  owner  or  operator  and  the  EPA  permit 
writer  will  therefore  be  possible  in  selecting  these 
indicator  parameters.  EPA  is,  however,  concerned 
that  this  provision,  because  it  is  not  self- 
implementing,  may  not  work  effectively  during 
interim  status.  This  problem  is  discussed  below. 

"•The  reader  should  note  that  an  owner  or 
operator  remains  subject  to  SS  265.13  and  264.13  for 
any  other  hazardous  waste  that  he  manages. 

'^A  similar  approach  would  be  for  EPA  to 
presume  that  any  used  oil  managed  at  a  hazardous 
waste  facility  is  mixed  with  hazardous  waste. 
Under  this  kind  of  approach,  a  person  might  or 
might  not  have  the  opportunity  to  rebut  the 
presumption  through  analysis. 
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materials.  EPA  requests  comment  on 
this  alternative  (and  on  the  variations 
described  in  {botnote  130.  below).  EPA 
specifically  requests  comment  on 
applying  the  prohibition  during  interim 
status.  During  this  period, 
§  266.43(b)(l)(iv)  would  not  be  fully 
effective  because  EPA  would  not  yet 
specify  indicator  parameters  and 
therefore  no  direct  control  beyond  the 
rebuttable  presumption  would  be  in 
place  to  document  the  "no-mixing"  rulfe. 
Should  co-management  (of  recycled  oil 
and  other  hazardous  wastes)  be  allowed 
only  B\  permitted  facilities^  [Under  this 
approach,  the  prohibition  would 
supplement,  but  not  replace  the 
proposed  §  286.43(b)(l)(iv).] 

2.  Analysis  plans.  As  required  for  all 
hazardous  waste  facilities  under 
I  264.13(b),  we  are  proposing  that  the 
owner  or  operator  of  a  used  oil  recycling 
facility  must  develop  and  follow  a 
written  plan  describing  his  sampling  and 
analysis  procedures.'*'  Under  today's 
proposal  (S  286.43(b)(2)(iii)|.  the  owner 
or  operator  would  have  to  describe  the 
following  kinds  of  arrangements  made 
to  comply  with  the  analysis 
requirements. 

a.  Halogens  and  flashpoint:  The 
owner  or  operator  may  obtain 
information  on  halogen  content  and 
flashpoint  of  the  oil  he  accepts  by 
obtaining  data,  information,  or  samples 
from  generators,  and/or  by  sampling 
incoming  shipments.  The  analysis  plan 
would  have  to  describe  these 
arrangements,  e.g.,  which  (if  any) 
generators  would  be  providing 
information  on  the  halogen  or  flashpoint 
content  of  oil  they  generate,  vs.  a 
schedule  of  sampling  incoming 
shipments.  In  either  case,  it  is  the 
responsibility  of  the  owner  or  operator 
to  ensure  used  oil  high  in  halogen 
(exceeding  the  rebuttable  presumption) 
is  managed  as  a  hazardous  waste  and  to 
ensure  ignitable  used  oil  is  managed 
under  the  special  requirements  for 
ignitable  hazardous  waste. 

h.  Specification  fuel:  The  owner  or 
operator  would  have  to-describe  at  what 
point(s)  in  his  fuel  production  process 
the  oil  would  be  sampled  to  document 
compliance  with  the  fuel  specification. 
For  example,  he  could  designate  certain 
tanks  "for  product  only"  and  test  these 
tanks  when  near  full,  or  alternately,  he 
could  analyze  his  incoming  used  oil  and 
the  virgin  hiel  oil  used  for  blending  and 
then  blend  at  a  certain  ratio  designed  to 


'''Acceptable  analytical  procedures  under  the 
hazardous  waste  regulations  (including  piocediires 
for  oily  waitea)  are  included  in  the  EPA  pubtit:ation 
SW-M8.  Tesl  Methods  for  Evaluating  Solid  Waste, 
I'hysiaal /Chemical  Methods.  Second  Edition.  VUB,. 
See  S  260.11.  "referencea." 


meet  the  specification.  (In  this  case,  he 
may  not  need  to  analyze  the  final 
product)  In  any  case,  a  shipment  sent 
o^-site  is  subject  to  S  2ee.41(d)  (of  the 
generator  requirements)  of  today's 
proposal  unless  the  requirements  of 
S  266.40(b)(1)  for  specification  fuel  are 
complied  witti.  Whenever  a  person 
initiates  a  shipment  without  complying 
with  §  266.41  (d)  (or  he  bums  without 
complying  with  S  266.44)  because  he 
claims  to  have  specification  fuel,  he  is 
responsible  for  obtaining  the  necessary 
documentation  as  required  by 
§  266.40(b)(1),  including  analysis  of  the 
specification  parameters. 

c.  Frequency:  For  all  of  the  analyses 
described  above,  the  owner  or  operator 
would  have  to  specify  in  the  plan  the 
frequency  of  sampling  and  analysis.  The 
owner  or  operator  must  perform 
sampling  cuid  analysis  on  a  schedule 
that  is  adequate  to  meet  all  applicable 
requirements.  [See  proposed 
§  266.43(b)(1).]  EPA  considered  whether 
some  minimum  frequency  should  be 
specified  for  the  various  kinds  of 
sampling  and  analysis  required  under 
today's  proposal,  but  we  have  been 
unable  to  develop  a  schedule  that  would 
appropriately  take  into  account  the 
many  facihty-specific  variables  that 
affect  sampling  and  analysis  frequency. 
For  example,  if  weekly  sampling  and 
analysis  is  specified,  different  size 
facilities  would  be  affected  very 
differently,  e.g.,  some  operations  process 
100,00&gallons  in  a  week,  and  others 
only  10,000  gallons.  In  some  operations 
where  specification  fuel  is  produced,  the 
owner  or  operator  might  use  a  large  tank 
to  hold  the  "product"  fuel  and  test  only 
when  the  tank  is  full  (which  may  not 
mean  weekly  testing).  In  other 
operations,  for  example  where  on-site 
lab  facilities  are  available,  daily  testing 
may  be  feasible. 

Comments  are  requested  on  the  need 
for  a  specific  sampling  and  analysis 
schediile.  To  encourage  public  comment 
on  this  subject  EPA  has  included  in 
Table  5  below  a  schedule  adapted  from 
one  used  by  the  State  of  Rhode  Island  as 
permitting  guidance  for  used  oil  burners. 
Comments  are  requested  on  whether 
this  or  a  similar  schedule  should  be 
specified  by-rule  for  used  oil  recycling 
facilities. 

Table  5.— Example  of  a  Sampung  and  Anal- 
ysis Schedule  for  Used  Oil  Recycung 
Facilities  (Samples  Analyzed  Per  Year) 


FaeWy  thmi^i^  (gMona/««i*) 

AnHys*  parameter 

<a«» 

2- 

6.000 

6- 
IS.OOO 

IS  000.1^ 

Lead  (and  dhar 
Halogm 

'■'■« 
4 

18 
12 

26 
SB 

52 
52 

Table  S. — Example  of  a  Sampling  and  Anal- 
ysis Schedule  for  Used  Oil  Recycling 
FAauTiES  (Samples  Ammlyzed  Per 
Year)— Continued 


FaoWy  ttvoui^ipul  (galona/iMak) 

<zjon 

2- 

6D00 

6- 
15.000 

16,000  .f 

2 

4 

12 

26 

1 .  SamptM  wcxid  be  analyzed  on  •  ragular 
r  (nonsi. 


I.  a.8.. 


12  lamplaa  par  yaar  maana  ona  par  i 

2.  Samples  are  taken  from  each  load  sam  c^^»»  and 
Handed  nio  a  convaaaa  aample.  to  anelyaa  on  a  achadute 
aa  above. 

SoufOr  Aihpled  from  Rhode  Mamrs  Ar  Potukon  Contol 


'  20,  Bumng  of  AHametvt  Fmtt.  Apparv 
dB~B.  See  the  le«er  from  Rtnde  laland  Oepartmant  ol 
Enwror»nental  Management.  Mardi  29.  1986. 

The  reader  ^ould  note  that  if  EPA  did 
promulgate  a  sampling  and  analysis 
schedule  like  the  one  in  Table  5, 
compliance  with  the  schedule  would  be 
an  independently  enforceable  provision. 
That  is.  the  owner  or  operator  would 
still  be  responsible  for  ensuring  diat  all 
applicable  requirements  pertaining  to, 
for  example,  producing  specification  fuel 
are  complied  with  as  well  as  compliance 
with  the  schedule  itself. 

All  of  the  requirements  described 
above  for  analytical  plans  would  help 
EPA  determine  whether  a  facihty  has 
the  means  and  intentions  of  complying 
with  the  proposed  standards.  Under  the 
proposed  §  26d.43(b)(3),  records  of 
analysis  would  have  to  be  kept  at  the 
facility  as  part  of  the  operating  record 
for  the  operating  life  of  the  facility. 

Comments  are  requested  on  the 
analytical  requirements  described 
above. 

C.  Acceptance  of  Recycled  OU  From 
Off-Site 

An  important  purpose  of  EPA's 
hazardous  waste  regulations  is  to 
establish  a  line  of  accountability  when 
waste  is  shipped  from  a  generator's  site 
to  another  facility.  The  requirement  for  a 
receiving  facility  to  keep  records  of 
wastes  they  accept  from  off-site  helps 
complete  the  tracking  system  and 
provides  information  for  owners, 
operators,  and  inspection  officials 
concerning  the  nature  of  wastes 
managed  at  a  facility. 

1.  Manifested  recycled  oil.  When 
receiving  manifested  recycled  oil,  the 
owner  or  operator  must  comply  with  the 
following  requirements  from  the 
hazardous  waste  regulations: 

•  Section  264.71  requires  the  owner  or 
operator  to  sign  and  date  the  manifest 
and  return  a  copy  to  both  the  generator 
and  the  transporter,  and  retain  a  copy 
for  himself  for  a  minimum  of  three  years; 

•  Section  264  J^  requires  the  owner  or 
operator  to  reconcile  significant 
manifest  discrepancies  with  the 
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generator  or  transporter,  and  if  not  able 
to  do  so,  to  file  a  report  with  EPA's 
Regional  Administrator  and 

•  Except  as  discussed  below 
(pertaining  to  special  arrangements  and 
the  manifest  exemption)  S  284.78 
requires  that  when  hazardous  waste 
unaccompanied  by  a  manifest  is 
accepted  the  owner  or  operator  must  file 
a  report  with  the  EPA  Regional 
Administrator. 

2.  Unmanifested  recycled  oil.  As 
discussed  above  in  Section  MBA.  of  this 
preamble,  EPA  has  proposed  that  under 
certain  conditions  generators  may  ship 
recycled  oil  without  using  the 
manifest."*  Under  these  circumstances, 
the  owner  or  operator  would  comply 
with  9  286.43(e)(2)  of  today's  proposal  in 
lieu  of  5§  284.n  and  284.72.'" 

Section  286.43(e)(2)  would  require 
that,  for  each  acceptance,  the  owner  or 
operator  would  have  to  record  the 
following: 

•  The  name,  address,  and  EPA 
identificatiGn  number  of  the  transporter 
who  delivered  the  shipment; 

•  The  name,  address,  and  EPA 
identification  number  of  each  generator 
who  contributed  to  the  shipment.  (The 
transporter  is  required  to  keep  this 
information  and  the  owner  or  operator, 
may,  for  example,  obtain  a  copy  of  the 
transporter's  collection  log.] 

•  The  quantity  of  recycled  oil  in  the 
shipment;  and 

•  The  date  of  acceptance. 

These  records  would  have  to  be  kept  for 
a  minimum  of  three  years  (from  the 
acceptance  date).  As  discussed 
previously,  the  recordkeeping 
requirements  proposed  today,  in 
conjunction  with  the  condition  that  a 
recycling  arrangement  exists,  provides  a 
tracking  system  virtually  as  protective 
as  the  hazardous  waste  manifest,  while 
still  complying  with  the  directive  in 
section  3014(c)(2)(B)  of  the  Act  (to  not 
impose  the  manifest). 

3.  Receipt  of  hazardous  waste 
mixtures.  EPA  is  proposing  that  when  an 
owner  or  operator  receives  a  shipment 
of  used  oil  that  he  believes  to  have  been 
mixed  with  other  hazardous  waste  (e.g., 
when  it  contains  total  halogens  in 
excess  of  1000  ppm),  he  must  take  action 


'•*  A»  described  in  Section  UA..  above,  small 
quantity  recycled  oil  generators  need  lo  comply 
with  no  requirements  when  initiating  an  off-site 
shipment.  (See  proposed  %  286.40(c)(2).J  Lai^ 
generators  may  comply  with  alternate 
recordkeeping  requirements  in  lieu  of  the  manifest  If 
certain  conditions  pertaining  to  recycling  contracts 
are  met.  |See  proposed  |S  286.41(d)(2)  and 
286.42(eH2).J 

"»  And  when  recycled  oil  is  accepted  under 
these  conditions,  the  owner  or  operator  would,  of 
course,  not  be  required  to  file  an  unmanifested 
waste  report  under  {  284.76. 


as  described  here.  [Proposed 
§  286.43(e)(3).] 

a.  Acceptance  of  shipment-  Facilities 
may  only  accept  hazardous  wastes 
specifically  described  in  their  RCRA 
permits.  •'•  Since  mixtures  of  used  oil 
and  other  hazardous  waste(s)  ai%  not 
"recycled  oil,"  a  facility  receiving  such 
mixtures  would  have  to  be  permitted  to 
accept  both  used  oil  and  the  other 
waste(8)  in  the  mixture  (e.g..  spent 
trichloroethylene,  etc.).  A  facility  not 
permitted  to  accept  such  mixtures  must 
turn  away  the  shipment. •'•  A  facility 
permitted  to  accept  the  wastes  in  the 
mixture  may  do  so,  but  the  mixture  must 
be  managed  as  hazardous  waste  (not  as 
recycled  oil). 

b.  Unmanifested  shipments:  bi 
addition  to  the  requirements  described 
above  pertaining  to  acceptance  of  used/ 
oil  hazardous  waste  mixtures,  if  the 
shipment  is  not  manifested  an  owner  or 
operator  must  comply  with  §  264.78 
pertaining  to  "unmanifested  waste 
reporting."  That  is,  the  owner  or 
operator  must  submit  a  report  to  EPA 
within  15  days  as  specified  in  §  264.78. 

D.  Storage  in  Tanks 

We  discuss  here  how  tanks  used  to 
reclaim  or  store  recycled  oil  would  be 
regulated  under  today's  proposal  first  in 
general,  and  then  taking  into  account 
two  on-going  EPA  rulemakings. 

1.  General.  EPA  is  proposing  that  all 
owners  or  operators  of  used  oil  recycling 
facilities  be  subject  to  the  tank  storage 
standards  of  Part  285,  Subpart  J,  but 
only  those  owners  and  operators  who 
must  obtain  individual  permits  would  be 
subject  to  Pai^  264,  Subpart  J.'**  [See  the 
proposed  5  266.43(h)(2).|  EPA  is  not 
proposing  to  require  all  owners  or 
operators  to  comply  with  Part  264. 
Subpart  J  because  we  do  not  believe 
that  §  284.191(a),  the  "shell  thickness" 
design  standard,  can  be  effectively 
implemented  through  a  permit-by -rule."' 


"*  Fadlilies  in  interim  status  may  accept  wastes 
identl'ied  in  their  "Pari  A"  permit  application.  (See 
i  I  270.71.  270.72.]  The  reader  should  also  note  that 
we  ai  J  today  proposing  a  special  permit-by-rul^ 
(See  proposed  5270.80(d)]  for  certain  facilitibs 
managing  recycled  oil. 

'"In  this  case,  the  transporter  must  take  the 
shipment  to  an  alternate  faciUty,  if  one  is 
designated  by  the  generator,  or  return  the  waste  to 
the  generator.  (See  }  262.20.] 

"•As  explained  above  and  in  the  next  section  of 
the  preamble,  some  facilities  are  not  eligible  for  the 
permil-by-rule.  (See  proposed  f  270.60(d)(1).)  Also, 
some  faciliUes  may  be  required  to  obtain  individual 
permits  on  a  case-by-case  basis.  (See  the  proposed 
i  270.60(d)(3).] 

•"Except  for  the  shell  thickness  requirement, 
Subpart  J  of  ParU  284  and  285  are  virtually  identical. 


[See  46  FR  2831-32  for  a  discussion  of 
the  shell  thickness  rule  and  the 
permitting  interaction  necessary  to 
implement  the  rule.]  The  Part  265 
standards,  by  contrast,  are  designed  to 
be  self-implementing  and  so  are  more 
amenable  to  a  permit-by-rule 
approach.  "• 

2.  Revisions  to  the  tank  standards. 
EPA  proposed  on  June  26, 1985  to  revise 
Part  265,  Subpart  J,  and  Part  264. 
Subpart  J  to  include  requirements  for 
secondary  containment  (among  other 
requirements)  for  most  aboveground, 
undergrotmd,  and  in-ground  tanks  used 
for  storing  hazardous  waste.  [See  50  FR 
26444]  This  proposal  is  relevant  to  the 
present  discussion  because  as  stated 
above  used  oil  recycling  facilities  are 
subject  to  Section  3004,  i.e.i  to  Parts  284 
and  265.  Therefore,  amendments  to  Part 
264  or  285  would  apply  to  used  oil 
recycling  facilities  when  final.  Figiues  1 
and  2  above  present  some  of  the 
requirements  proposed  on  June  26.  The 
reader  is  advised  to  review  the  June  26 
Federal  Register  proposal  in  its  entirety 
for  a  full  understanding  of  the  proposed 
revisions.  The  public  is  invited  to 
comment  on  the  proposed  tank  rules, 
and  alternatives  presented  at  50  FR 
26451-53,  as  they  would  apply  to 
recycled  oil. "»  Commenters  should 
consider  the  following  in  preparing 
comments: 

(1)  Used  oil  recycling  facilities  are, 
under  Section  3014,  to  be  subject  to  the 
Part  264  and  265  requirements.  Any 
regulatory  distinction  made  for  recycled 
oil  must  be  based  on  technical  factors, 
not  adverse  economic  impacts.'*"  Since 
used  oil  is  very  similar  to  other 
hazardous  wastes  stored  in  tanks  (i.e.,  it 
is  liquid,  it  contains  toxic  and 
carcinogenic  constituents),  we  have 
proposed  that  used  oil  recycling 
facilities  will  be  regulated  the  same  as 
hazardous  waste  treatment  and  storage 
facilities.  [The  reader  should  note  one 
important  difference.  As  discussed 
above,  specification  fuel  (a  recycled  oil 
low  in  contaminants)  would  be  exempt 


'"EPA  considered  requiring  all  facilities  to . 
comply  with  Part  264,  Subpart  J.  and  to  obtain 
individual  permits.  Since  nearly  all  used  oil 
recyclers  store  in  tanks,  however,  this  would 
effectively  negate  the  section  3014(d)  permit-by-nile 
Congress  envisaged.  This  would  appear  contrary  to 
congressional  intent,  i.e..  the  language  of  section 
3014(d)  specifically  includes  "tank  and  container 
storage"  within  the  scope  of  the  permit-by-rule, 

"•The  Regulatory  Impacts  Analysis  for  today's 
propoaal  includes  the  costs  of  the  proposed  new 
standards. 

'"This  in  contrast  to  the  requirements  for 
recycled  oil  generators,  where  the  reader  v«rill  note 
that  because  of  RCRA  requirements  have  been 
reduced  to  mitigate  adverse  impacts  on  generators. 
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from  all  requirements,  including  the 
storage  requirements  discussed  here.] 

(2)  Some  of  the  proposed  new  Part  264 
standards  would  require  a  great  deal  of 
interaction  between  the  permit  applicant 
and  the  permitting  official. "'  [See,  for 
example,  the  proposed  §§  264.191 
pertaining  to  design  of  tank  systems, 
and  264.192(e]  pertaining  to  corrosion 
protection.]  llieTefore,  we  would  not 
change  the  policy  proposed  above  to 
require  Part  264,  Subpart  J  only  for  those 
facilities  that  must  be  permitted 
individually.  We  believe  the  proposed 
Part  265,  Subpart  J  requirements  (see 
Figures  1  and  2  for  some  of  the 
requirements)  are  self-implementing, 
protective,  and  amenable  to  a  permit-by- 
rule  approach. 

3.  Reclamation  in  tanks.  Under  40 
CFR  281.6(c),  EPA  regulates  the  storage 
of  hazardous  waste  prior  to  (and  in 
some  cases  following)  reclamation. 
Further,  the  Part  264/265  Subpart  J  tank 
standards  apply  to  treatment  tanks; 
these  standards,  however,  do  not  apply 
when  hazardous  waste  is  actually  being 
reclaimed  in  a  tank.  (See  45  FR  33093, 
May  19, 1980;  and  50  FR  652,  January  4, 
1985.]  Tanks  used  for  "incidental 
settling,"  however,  are  not  meant  to  be 
exempt  from  the  Subpart  J  standards. 
[Id.]  '*^  EPA  recognizes  that  this  policy 
requires  specific  interpretation  as  it 
would  apply  to  used  oil  recyclers, 
because  virtually  all  used  oil  recycling 
facilities  perform  at  least  some  minimal 
amount  of  reclamation. 

First,  some  devices  (which  may 
arguably  be  "tank-like")  such  as 
distillation  columns  at  re-refineries  are 
clearly  used  for  recycHng  and  would  not 
be  subject  to  Subpart ).  Many  tanks, 
however,  are  used  for  settling  and 
blending,  and  it  may  not  be  obvious 
whether  the  tank  is  used  primarily  for 
storage  vs.  recycling.  EPA  currently 
addresses  this  question  on  a  case-by- 
case  basis.  An  owner  or  operator  who 
claims  to  be  exempt  from  Subpart  J 
because  the  device  is  used  for  recycling 
bears  the  burden  of  proof  to  document 
the  claim.  [See  the  discussion  at  50  FR 
642,  January  4, 1985,  relating  to  similar 
exemptions  and  variances.]  EPA 
requests  comment  on  whether  specific 
criteria  should  be  added  to  the  rules  (or 
whether  detailed  guidance  should  be 
provided)  to  aid  owners,  operators  and 
enforcement  officials  in  determining 


when  a  tank  may  be  exempted  under  the 
above-described  recycling  policy. 

E.  Uses  Constituting  Disposal 

On  January  4, 1985,  EPA  promulgated 
40  CFR  Part  266,  Subpart  C  for 
hazardous  wastes  used  or  reused  in  a 
manner  con8tl^uting  disposal.  [See  50  FR 
627-629.)  Under  S  286.23,  hazardous 
wastes  (or  ihose  products  which  contain 
hazardous  waste)  applied  to  or  placed 
directly  on  the  land  are  subject  to  the 
land  disposal  standards  of  Part  264, 
Subpart  A-N,  e.g.,  users  of  such 
"products"  are  fully  regulated  as  land 
disposal  facilities. '"Further,  Part  266, 
Subpart  C  was  recently  revised  on  July 
IS,  1985  to  incorporate  the  statutory 
prohibition  (section  213(1)  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984)  on  the  use  of 
hazardous  waste  as  a  dust  suppressant 
[See  50  FR  28718.J  Therefore,  when  EPA 
lists  used  oil  as  a  hazardous  waste 
(proposed  today  else  where  in  this 
Federal  Register),  road  oiling  would  be 
prohibited.    • 

A  used  oil  recycling  facility  where 
recycled  oil  is  used  in  a  manner 
constituting  disposal  (according  to 
§  266.20)  would  be  subject  to  the  same 
standards  (S  266.23)  as  apply  to  any 
hazardous  waste  used  is  this  manner.**^ 
As  described  above,  recycled  oil  is  not 
exempt  fi:t)m  section  3004,  and  the 
requirements  of  §  266.23  (issued  under 
section  3004)  have  been  deemed 
necessary  by  EPA,  and  in  the  case  of  the 
dust  suppression  ban,  by  Congress,  for 
all  hazardous  wastes  used  in  this 
manner. 

F.  Burning  for  Energy  Recovery 

Today's  proposal  does  not  include  air 
emissions  standards  pertaining  to  the 
burning  of  recycled  oil  as  fuel.  As 
explained  in  Section  II  of  Part  One  of 
this  preamble,  EPA  recently 
promulgated  Phase  I  of  its  Section  3004 
burning  standards  and  we  plan  to 


'"The  reader  should  note  that  we  have  proposed 
to  delete  the  |  284.191  "shell  thickness" 
requirement.  (See  SO  FR  26458-59:  )une  26. 1985.) 

'"That  is.  the  tank  must  actually  be  an  integral 
component  of  a  recycling  system,  not  merely  a 
storage<tenk  in  which  some  settling  happens  to 
occur.  The  Part  264/265  Subpart )  lank  standards 
apply  to  storage  (and  treatment)  tanks. 


■"As  explained  in  Section  I.C.  above.  §  26e.20(b] 
conditionally  exempts  hazardous  wastes 
incorporated  into  commerical  products  (produced 
for  the  general  public's  use)  where  the  hazardous 
waste  become  inseparable  from  the  product.  EPA 
has  identified  those  recycled  oils  which  meet  these 
criteria  and  included  the  conditional  exemption  in 
the  proposed  $i  286.40(a)(2)(ii)  and  2ee.40(b)(2].  The 
controls  described  here  would  not  apply  to  these 
exempt  recycled  oils.  The  reader  should  note  the 
S  2e6.40(b)(2)  products  are  the  only  recycled  oils  we 
have  found  that  meet  the  §  266.2(Hb)  criteria; 
therefore,  other  recycled  oils  applied  to  or  placed 
directly  on  the  land  would  be  regulated  under 
i  268.23  as  land  disposal. 

■"Sections  \  286.21  and  {  286.22,  respectively, 
include  standards  for  generators,  transporters,  and 
ttorers  of  hazardous  waste  used  in  a  manner 
constituting  disposal.  These  requirements  would  not 
apply  to  recycled  oil.  As  explained  above, 
generators,  transporters,  and  storers  of  recycled  oil 
would  be  subject  to  proposed  {  \  266.41-286.43. 


propose  Phase  II  (the  technical  controls] 
early  next  year.  '*•  Today's  proposal, 
however,  would  impose  certain 
requirements  on  facilities  that  produce, 
market,  on  bum  recycled  oil  as  fuel.'^ 
These  are  discussed  here. 

1.  Facility  standards.  Burners  of  ofT- 
specification  used  oil  would  be  subject 
to  some  or  all  of  the  requirements.for 
used  oil  recycling  facilities  in  the 
proposed  S  266.43.  Storage  of  recycled 
oil  at  a  burner  facility  poses  the  same 
hazards  as  storage  at  any  other  type  of 
recycling  facility.  Further,  in  EPA's  view, 
burners  are  within  the  scope  of  section 
3014(d)  which  requires  compliance  with 
the  section  3004  standards.  Finally, 
generators  who  bum  on-site  wrill  be 
subject  to  the  burning  standards  of 

\  266.44  (when  promulgated)  as  well  as 
the  §  266.41  generator  requirements 
discussed  above. 

2.  Fuel  transportation.  Under  today's 
proposal,  any  person  initiating  a 
shipment  of  recycled  oil  (including  off- 
specification  fuel)  off-site  would  be 
subject  to  §  266.41(d)  of  the  generator 
standards.  '*'  [This  provision  would 
eventually  replace  the  requirements  for 
"marketers  of  used  oil  fuel"  in  the  Phase 
I  buming  and  blending  rule.)  Under 

§  266.41(d).  off-site  shipments  would 
either  be  subject  to  the  hazardous  waste 
manifest  or  if  the  recycling  agreement 
conditions  of  S  266.41(d)(2)(i)  are  met,  to 
the  special  recordkeeping  requirements 
of  §  266.41(d)(2)(ii).  [See  the  "generator" 
discussion,  above.]  We  discuss  here 
first,  how  today's  proposal  would  alter 
requirements  applicable  to  fuel 
marketers  promulgated  in  the  I^ase  I 
buming  rule,  and  second  how  today's 
proposal  would  fulfill  the  section  3004(r] 
labeling  requirements. 

a.  New  requirements  for  marketers:  In 
the  final  Phase  I  buming  rule,  EPA 
promulgated  §  266.43  requirements  for 
marketers.  [In  the  final  Phase  I 
preamble,  see  Part  Four,  Section  I.]  This 
section  includes  certain  notice,  invoice, 
and  recordkeeping  requirements  to 
control  shipments  of  ofF-specification 
fuel.  [Id.]  The  requirements  proposed 
today  pertaining  to  shipment  of  recycled 
oil  [proposed  §  266.41(d).  applicable  to 
owners  and  operators  of  used  oil 


■"The  reader  will  note  that  we  have  "reserved" 
{  288.44  for  controls  on  burners.  This  is  where  an 
emissions  standard,  when  developed,  would  be 
placed. 

■"The  standards  discussed  here  would  not  apply 
to  specification  fuel  exempted  from  regulation  under 
{{  286.40(a)  (2)  (i)  and  28e.40(b)  (1).  For 
convenience,  we  will  use  the  term  "off-specification 
fuel"  (the  same  term  we  used  in  the  Phase  I  buming 
rule)  to  describe  recyled  oil  subject  to  the 
regulations  discussed  in  this  section. 

■"See  the  proposed  \\  2ee.41(a)(2)  and 
268.43(a)(2)(ii). 
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recycling  facilities  mder 
§  26&43taK2)(ii)]  are  different  from  the 
recently  promo^ted  marketer 
standards  in  the  foBowing  wa]w 

fl)  Under  today's  (Hoposai  shipments 
of  recycled  oil  would  be  subject  to  the 
hazardous  waste  manifest  unless  the 
condititHU  of  proposed  §  286.41(d)(2)(i) 
pertaining  to  recycling  contracts  are 
met.  In  tlds  case,  proposed 
§  28ft41(d){2)(ii)  would  reqmre  notice 
and  recordkeeping  requirements  very 
similar  to  the  cunent  {  28&43  marketer 
standards.  As  discussed  above  (in  the 
"generator"  discussion.  Section  D.  B.  4. 
of  this  Part  of  the  preamble),  this 
approach  is  based  on  Sectira 
3014(cX2MB)  of  the  Act.  The  proposal  is 
di^erent  than  current  i  286^43  in  that  if 
the  recycling  contract  conditions  are  not 
met,  the  hazardous  waste  manifest 
would  apply. 

(2)  The  reader  may  note  that  the 
current  1 2fi6.43(b)(4Kvi)  of  the  marketer 
standards  requires  a  statement  on  the 
invoice  as  foUows:  "This  used  oil  is 
subject  to  EPA  regulation  under  40  CPR 
Part  200. "  while  today's  proposal  does 
not  contain  such  a  requirement.  We 
believe  the  requirements  proposed 
today  render  this  label  unnecessary. 
This  is  discussed  next  in  the  context  of 
the  RCRA  Section  30O4(r)  labeling 
requirement. 

b.  Labeling  of  fuel  shipments:  Section 
3004(r)  requires  that  any  fuel  made  from 
hazardous  waste  most  bear  a  warning 
label  stating  that  the  fuel  contains 
hazardous  waste,  and  listing  the 
contents  contained  therein.  (See  50  FR 
28724-25;  July  15,  igB5.]  Iistii«  used  oU 
as  hazardous  waste  (proposed 
elsewhere  in  this  Federal  Register) 
would  trigger  this  labeling  requirement. 
In  fact,  EPA  recently  promulgated  the 
Phase  I  labeling  requirement  for  off- 
specificatioo  used  oil  foel  (even  thou^ 
used  oil  is  not  currently  a  hazardous 
waste)  in  response  to  the  Congressional 
concern  with  persons  unkiM>%vingly 
receiving  contaminated  fuels.  [See  50  FR 
1704;  January  11, 19».J  We  believe,  for 
the  following  reasons,  today's  proposal 
renders  the  warning  label  requirement 
unnecessary  by  fulfilling  the  same 
functions  as  would  a  labeL*^ 

(1)  For  those  shipments  of  off- 
speciHcation  fuel  that  are  manifested, 
clearly  a  warning  label  would  be 
redundant  and  unnecessary,  [id.] 

(2)  To  be  exempt  from  manifest 
requirements,  the  fuel  seller  and 
purchaser  must  have  a  recycling 


agreement;  further,  fercib'ties  that  receive 
off-specification  fuel  (incloding  burners) 
must  be  authorized  to  manage  recycled 
oil  and  would  be  subject  to  die  proposed 
9  200.43  requirements  for  used  oil 
recycling  faciHties.  hi  this  situation.  f.e.. 
where  the  receiving  party  would  be 
regulated,  a  warning  label  also  seems 
unnecessary. 

3.  On-site  burning  ofde  minimus 
quantities.  Section  3004(q)C2)(BJ 
provides  that  EPA  may  exempt  on-site 
burning  of  </e  minimus  quantities  of 
hazardous  waste  (to  be  defined  by  the 
Administrator),  provided  certain 
conditions  are  met  EPA  is  currently 
considering  whether  such  an  exemption 
is  appropriate  for  recycled  oil 
generators.  Any  exemption  of  this  sort 
would  be  proposed  with  the  Phase  II 
burning  and  blending  rules  early  next 
year, 

G.  Corrective  Measures 

Section  3004(u]  of  RCRA.  as  amended, 
requires  EPA  to  develop  standards 
pertaining  to  corrective  action  for 
releases  of  hazardous  waste  or 
hazardous  constituents'** from  solid 
waste  units  at  fiacihties  seeking  permits 
under  section  3005(c}  (including  releases 
that  occurred  in  the  past)."*' EPA 
amended  Parts  264  and  270  to  include 
provisions  to  implement  this 
requirement  [50  FR  28711-16;  July  15. 
1985.J  The  requirements  are  to  be 
administered  during  the  facility 
permitting  process.  These  corrective 
action  requirements  would  apply, 
therefore,  to  all  used  oil  recycling 
facilities  that  are  required  to  obtain 
individual  facility  permits  under  section 
3005(c).  [See  proposed  i  27aeo(d)Cl). 
which  would  exclude  certain  facilities 
from  the  permit-by-rule,  and  proposed 
9  27a80(d)(3).  which  specifies  criteria 
EPA  would  use  in  determining  on  a 
case-by-case  basis  when  an  individual 
permit  is  necessary.]  In  fact,  as 
discussed  in  the  next  section  of  the 


'"Today's  proposed  rules  for  recycled  oit  are 
issued  under  the  joint  authorities  of  sections  300« 
and  3014  of  RCRA.  As  such,  section  3D0«(rl  allows 
EPA  to  supersede  the  statntory  warning  labe)  with 
regulations. 


'"See  Part  291.  AppernBx  Vm  for  the  list  of 
hazardous  constituents. 

'••The  reader  should  note  that  releases  of  oil 
and/or  hazardous  substances  trigger  certain  other 
EPA  requirements  as  well.  Under  the 
Comprehensive  Environmental  Bgtponse. 
Compeasation,  and  Liability  Act  of  1980  (CERCLA). 
a  person  in  charge  of  a  vessel  or  facility  having 
knowledge  of  a  release  to  the  environmeot  {torn  that 
vessel  or  facility  of  a  quantity  of  a  hazardous 
substance  at  or  above  the  reportable  quantity  of 
that  substance  must  report  that  release  to  the 
National  Response  Center  [NRCJ.  In  the  case  of 
used  oil.  EPA  Is  proposing  a  reportable  quantity  of 
100  pounds.  See  the  listing  proposal  elsewhere  in 
this  Federal  Register.  If  the  discharge  of  the  used  oil 
occurs  in  a  navigable  waterway  and  is  su.ficient  to 
cause  a  sheen  on  the  water,  then  the  discharge  must 
also  be  reported  to  the  NRC  pursuant  to  regulations 
promulgated  by  EPA  under  section  311  of  the  Clean 
Water  Act.  [40  CFR  Part  lift] 


preamble,  one  criterion  EPA  will 
consider  in  determining  which  faciHties 
should  be  frnfividoally  peimittet!  is  the 
need  for  corrective  messm^es  at  a 
facility. 

V.  Peraiittiag  of  Used  OU  Recycling 
Facilities 

This  section  of  the  preamble  discusses 
EPA's  proposed  approach  to  in^ilement 
the  permitting  provisions  of  section 
3014(d]  of  the  Act.  Most  used  oil 
recycling  facilities  would,  under  today's 
proposal,  be  permitted-by-rule;  in 
contrast,  most  other  hazardous  waste 
facilities  are  (usually  after  an  "interim 
statss"  period)  permitted  individually. 
This  special  approach  is  undertaken  due 
to  the  special  section  3014(d)  mandate 
for  recycled  oil.  We  (fiscuss  next  the 
eb^bihty  criteria  for  this  special  permit- 
by-rule.  the  requirements  that  apply  to 
facilities  permitted-by-rule.  the 
provisions  for  modifications  to  the 
pemrit-by-rule,  and  the  duration  of  the 
pennit-by-rule.  Some  facilities  would  not 
be  eligStle  for  the  permit-by-rule;  the 
owners  or  ofieratots  of  these  facilities 
would  have  to  obtain  indivichial  bcihty 
permits.  We  do  not  discuss  procedures 
for  individual  facility  permitting  here  as 
these  procedures  have  been  established 
for  hazardous  waste  faHtitift  through 
previous  rulemakings.  [See  40  CFR  Part 
270,  and  48  FR  14228;  April  1, 1983.] 
Finally,  we  discuss  the  issue  of  interim 
status  for  used  oil  recycling  facilities, 
and  then  some  enforcement  principles 
that  would  apply  to  all  used  oil 
recyclers. 

A.  Eligibility  for  Pennit'by-Hule 

Section  3014(d)  provides  that  owners 
and  operators  of  used  oil  recycling 
facilities  '*'  we  deemed  to  have  a  permit 
for  their  recycling  activities  and 
associated  tank  and  container  storage, 
provided  the  owner  or  operator  complies 
with  the  standeuds  for  hazardous  waste 
treatment  and  storage  facihties 
promulgated  by  EPA  under  section 
3004. "«  EPA  is  authorized  under  section 
3014(d)  to  permit  used  oil  recyclu^ 
facilities  individually  as  necessary  to 
protect  human  health  and  the 
environment  EPA  has  proposed  to 
exclude  certain  kinds  of  facihties  from 
the  permit-by-rule  and  has  proposed 


"'The  term  "used  oil  recycling  facility"  is  used 
for  convenience  to  describe  those  facilities  subject 
to  S  206.43  of  today's  proposal.  e.g..  proceseois,  rc- 
reriners,  and  burners  of  ofT-specilication  fueL 

"'The  reader  ia reminded  that  used  oil  beiiy 
disposed  of  without  recycling  would  b«  subiect  to 
full  regulation  under  40  CFR  Parts  Zaz-Zes  and 
facilities  disposing  of  used  oil  (or  storins  at  treating 
used  oil  before  disposal)  would  be  panniUed 
individually  under  PSrt  270. 


I 
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criteria  for  case-by-case  determinations 
for  when  individual  permitting  is 
necessary. 

1.  General  exclusions  fmm  thepermit- 
by-rule.  EPA  has  determined  that 
permitting-by-rule  is  inappropriate  for 
the  following  kinds  of  facilities: 

•  Recycled  oil  is  stored  or  treated  in  a 
surface  impoundment; 

•  Recycled  oil  is  used  or  reused  in  a 
manner  constituting  disposal; 

Other  hazardous  wastes  are  managed 
at  the  facility  in  addition  to  recycled  oil. 
[See  the  proposed  §  270.60(d)(lj|.] 

a.  Surface  impoundment  storage: 
Section  3014(d)  provides  that  treatment, 
recycling,  and  associated  tank  and 
container  storage  may  be  permitted-by- 
rule.  Storage  or  treatment  of  recycled  oil 
in  a  surface  impoundment  is  not     • 
included  in  the  statutory  language,  and 
the  legislative  history  indicates  the 
omission  was  deliberate.  [See  H.R.  Rep. 
No.  9a-198,  98th  Cong..  Ist  Sess.,  at  69 
(19g3).  Surface  impoundment  storage  is 
used  as  an  example  of  an  activity  meant 
to  be  permitted  individually.) 

b.  Uses  constituting  disposal:  The 
standards  for  persons  using  hazardous 
waste  in  a  manner  constituting  disposal 
(§  266.23.  which  references  Part  264. 
Subparts  A-N)  cannot,  in-EPA's  view, 
be  effectively  implemented  through  a 
permit-by-rule,  '**  but  rather  must  be 
implemented  through  individual  facility 
permitting.  '*<  See.  for  example,  the  Part 
264,  Subpart  F  ground-water  monitoring 
requirements.  The  EPA  Regional 
Administrator  must  specify  certain 
requirements  in  §§  264.91(b),  264.93(a). 
264.94(a).  264.94(b),  264.95(a);  and 
264.96(a). 

c.  Hazardous  waste  facilities:  The 
third  group  of  facilities  that  would  be 
excluded  from  the  permit-by-rule  under 
today's  proposal  are  facilities  that 
manage  other  hazardous  wastes  in 
addition  to  recycled  oil.  These  facilities 
are  likely  sources  of  hazardous  waste/ 
used  oil  mixing, '"  and  they  therefore 


'"Thit  problem  would  alio  exist  for  surface 
impoundment  regulation  and  pennitting. 

'"EPA  could  conceivably  require  compliance 
with  Part  285.  not  Part  264,  for  persons  using 
recycled  oil  in  manner  constituting  disposal  and 
perhaps  for  surface  impoundment  storage  in  that  the 
Part  265  standards  are  meant  to  be  self- 
implementing.  This  is  what  we  have  proposed  for 
tanks.  (See  the  discussion  in  Section  IV.D.  above.) 
We  have  not  proposed  this  approach  because 
Congress  has  registered  a  strong  concern  with  land 
disposal  and  surface  impoundment  storage  of 
hazardous  waste  (see  section  l(»2(b)[7)  of  RCRA. 
as  amended]  indicating  a  need  for  maximum 
scrutiny  of  these  practices  by  EPA.  i.e.,  individual 
facility  permitting. 

'"See  the  report.  Composition  and  Management 
of  Used  Oil  Generated  in  the  U.S..  by  Franklin 
Associates.  Ltd..  November  1964,  pp.  3-32  through 
3-37.  It  appear*  obvious  that  hazardous  solvents  are 
commonly  introduced  either  during  collection  or  at 


require  the  additional  scrutiny  provided 
by  individual  facility  permitting."***' 
Finally,  as  discussed  in  Section  IV.B. 
above,  EPA  has  proposed  special 
analytical  requirements  for  facilities 
managing  both  recycled  oil  and  other 
hazardous  wastes  [the  proposed 
§  266;43(b)(l)(iv]].  In  general,  we  have 
made  the  analytical  requirements  self- 
implementing,  but  the  special 
requirements  for  facilities  managing 
both  recycled  oil  and  other  hazardous 
waste  require  interaction  between  EPA 
and  the  owner  or  operator  and  are  best 
implemented  with  the  significant 
Agency  oversight  provided  by  facility 
pennitting. 

2.  Case-by-case  exclusions.  In 
§  270.60(d)(3)  of  today's  proposal,  EPA 
has  included  provisions  under  which  the 
Regional  Administrator  (or  the  Director 
of  an  authorized  State  hazardous  waste 
program)  may  require  the  owner  or 
operator  of  a  used  oil  recycling  facility, 
on  a  case-by-case  basis,  to  apply  for  an 
individual  RCRA  permit.  The  basis  for 
requiring  an  individual  permit  would  be 
the  receipt  of  information  (through  site 
inspection,  or  other  means)  indicating 
that  any  of  the  following  situations  exist 
at  the  facility.  »»• 

•  The  owner  or  operator  is  not  fully  in 
compliance  with  one  of  the  permitting 
requirements  of  §  270.60(d)(2),  discussed 
below;  or 

•,The  facility,  because  of  the 
quantities  of  recycled  oil  being  managed 
or  the  management  methods  in  use,  or 
the  facihty's  location,  could  pose  a 
substantial  potential  hazard  to  human 
health  or  the  environment;  or 


facilities  during  storage  or  processing.  To  cite  just 
one  example,  samples  of  used  automotive  oil  taken 
at  generator  sites  had  90th  percentile  values  of 
trichloroethane,  trichloroethylene,  and 
tetrachloroethylene  (three  hazardous  spent 
solvents)  of  16. 11,  and  55  ppm,  respectively  (p.  3- 
33).  The  90th  percentile  values  of  these  same 
constituents  in  "automotive  oil"  samples  at 
processor  facilities  ar  6000,  800,  and  3000  ppm  (p.  3- 
34). 

'"Since  these  facilities  manage  other  hazardous 
wastes,  they  are  presently  subject  to  individual 
permitting  under  40  CFR  Part  270.  (The  most  EPA 
could  do  under  Section  3014(d)  would  be  to  permit 
the  recycled  oil  portion  of  the  facility  by-rule.]  For 
those  facilities  that  are  permitted  before  today's 
rules  become  effective,  a  permit  modification  would 
be  necessary  to  allow  acceptance  of  used  oil  or 
recycled  oil.  See  {{  124.S  and  {270.41  regarding 
permit  modifications. 

'"The  reader  should  note  that  in  Section  IV A„ 
above.  EPA  has  requested  comment  on  whether  we 
should  prohibit  co-management  of  recycled  oil  and 
other  hazardous  wastes. 

"*A  State  authorized  by  EPA  to  manage  its  own 
hazardous  waste  program  under  40  CFR  Part  271 
could,  by  its  own  regulations,  require  some  or  all  of 
the  used  oil  recycling  facilities  within  the  State  to 
apply  for  individual  RCRA  permits.  How  today's 
proposed  rules  would  operate  in  authorized  States 
is  discussed  more  fully  in  the  next  part  of  the 
preamble. 


•  There  has  been  a  release  of 
recycled  oil,  hazardous  waste,  or  a 
hazardous  constituent  at  the  facility  and 
corrective  measures  taken  by  the  owner 
or  operator  are  not  adequate  to  protect 
human  health  and  the  environment 

In  the  first  situation,  an  owner  or 
operator  may  make  a  good  faith  effort  to 
comply  with  the  permit-by-rule 
requirements  of  S  270.60(d)(2),  discussed 
below,  and  believes  that  he  is  in 
compliance.  A  site  inspection  by  EPA, 
however,  may  lead  to  a  determination 
by  EPA  that  the"  steps  taken  by  the 
owner  or  operator  to  comply  with 
S  270.60(d)(2)  are  not  adequate,  and  that 
additional  measures  are  necessary.  In 
such  cases,  EPA  would  either  initiate  an 
enforcement  action  to  bring  the  facility 
into  compliance,  and/or  could  make  the 
determination  that  the  facility  in 
question  is  more  appropriately  regulated 
through  an  individual  permit.  For 
example,  a  facility  may  be  more 
appropriately  regulated  under  an 
individual  permit  where  site-specific 
conditions  exist  that  require  special, 
individual  consideration. 

The  second  situation,  where  the 
facility  is  posting  a  potential  hazard, 
also  requires  explanation.  Some 
facilities,  in  the  judgment  of  the 
Regional  Administrator,  may  pose  at 
least  a  potential  hazard  even  though 
they  are  technically  in  compbance  with 
§  270.60(d)(2).  An  example  might  be  a 
facility  reclaiming,  storing,  or  burning  . 
large  quantities  of  recycled  oil  in  a 
densely  populated  urban  area.  In  this 
case,  the  Regional  Administrator  would 
not  have  grounds  to  cite  the  facility  for 
violations  of  the  permit-by-rule 
conditions.  The  potential  for  a  hazard, 
however,  may  be  substantial  because  of 
proximity  to  population  centers  or  to 
sensitive  population  groups,  such  as 
children.  In  this  case,  individual 
permitting  would  provide  the  maximum 
scrutiny  possible  tmder  Subtitle  C  and 
would  also  allow  for  public  participation 
in  the  permitting  and  siting  process. 
Finally,  as  described  above,  if  the 
Regional  Administrator  determines  that 
an  owner/ operator's  response  to  a 
release  is  inadequate,  he  can  require  the 
owner  or  operator  to  apply  for  an 
individual  permit  to  institute  the 
corrective  action  requirements  of  Parts 
264/270. "» 


'**Tbe  reader  should  note  that  when  an  owner  or 
operator  is  required  to  obtaiii  an  individual  permit 
under  |  270.80(d)(3).  be  must  then  also  comply  with 
the  "corrective  measure"  provisions  of  {  264.101. 
[See  the  proposed  |  28e.43(a)(S)(iv).]  Tliis  is  because 
section  3004(u)  of  RCRA  requires  any  permit  issued 
by  EPA  to  include  corrective  measures  requirements 
as  appropriate. 
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Under  §  27a60(d)i3)Cu)  (d  today's 
proposal,  the  Regiooal  Administrator  (or 
State  Director)  wouid  notify  the  owner 
or  operator  of  the  determinatioB  that  an 
individual  RCRA  permit  ig  required;  the 
owner  or  operator  would  then  have  180 
days  to  submit  "Part  B"  to  the  RCRA 
permit  appBcation.  *•• 

B.  Requinmeats  of  the  Permtt-by-RuIe 

EPA  has  proposed  requirements  for 
the  permit-by-rule  in  §  27a80(d)l(2)  for 
those  fadhbes  not  excluded  &om 
eligibility  (as  described  above).  These 
requirements  are  based  on  the  statutory 
provision  [section  3(n4(d)]  ^t  the 
facility  must  be  in  compliance  with 
standards  promulgated  under  section 
3004.  •«»  First,  the  proposed 
S  27a60(d](2)(i)  provides  that  the  owner 
or  operator  comply  with  S  S  26&43  and 
266.44.  the  standards  proposed  today  for 
used  oil  recycling  facilities  (including 
burners).  These  standards  are  proposed 
under  the  joint  authorities  of  sections 
3004  and  3014.  In  the  case  where  these 
rules  are  amended  or  modified,  the 
owner  or  operator  would  have  to  comply 
with  the  modified  requirement  within 
the  time  limit  as  specified  in  the 
appropriate  Federal  Register  notice. 
[This  wiH  be  particularly  important  for 
burners.  Today,  f  280.44  is  reserved  for 
the  standards  that  will  apply  to 
burners.) 

Ptoagrapbs  fii)  through  (xvi)  of  the 
proposed  1 270.eo(dM2)  contain 
re<}uirements  that  are  necessary  to 
ensure  corapliance  with  }  266.43  or 
S  266.44.  Tbese  requirements  apply  to 
EPAisssed  peimits  (see  i  270.30).  and 
are  proposed  here  under  the  authority  of 
sectioD  3014  to  implement  this  special 
permit-by-rule.  The  conditions  are 
summarized  here: 

•  Paragraph  (ii)  provides  that 
noncimpliance  widi  |i  266.43  or  26ft.44 
is  allowable  only  under  terms  of  an 
emergency  permit  issued  under  i  27a61: 

•  Paragraph  (iii)  provides  that  it  shall 
not  be  a  defense  in  an  enforcement 
action  to  claim  that  it  would  h«ve  been 
necessary  to  halt  or  reduce  a  permitted 
activity  in  order  to  nm»ntain  compUance 
with  1 266.43  or  {  26&44; 

•  Paragraph  (iv)  requires  that  in  event 
of  non-compliance,  the  owner  or 
operator  must  take  aH  reasonable  steps 


'"Itermg  tki*  tima.  tbe  owiwi  or  operator  twould 
remain  subject  to  (  270.eo(d)(2).  If  comiJjance  with 
tho»e  «tandard»  cannot  be  maintained  through  the 
permitting  procesa.  at  a  minimum  through  an  interim 
understanding  between  the  owner  or  operator  aad 
the  pennitting  authority,  the  racillty  would  have  to 
cease  operatioa  See  RCRA  sectioa  3006  pertaining 
to  comptiance  orders. 

'"The  reader  should  aala  that  except  for  facilities 
excluded  from  eligibility  fron  the  permit-by-rule 
under  {  Z7aaa(dUll.  owners  or  operator*  are 
subfect  to  f  Z70.eO(rf)(2). 


to  miniroize  any  impacts  on  human 
health  (x  the  environment; 

•  Paragraph  (vj  provides  thai  the 
facility's  operating  equipment  must  be 
properly  operated  and  mamtained 
(indnding  adeqaate  staffmg  and  training 
of  persoimel.  ^Hahty  assurance 
procedans,  etc.); 

•  Paragraph  (vi)  makes  it  dear  diat 
the  permit-by-rule  conveys  no  property 
right  or  exclusive  ^vitege; 

•  Paragraph  (vii)  requires  the  owner 
or  operator  to  provide  EPA  or  a  State 
with  any  mEormation  relevant  to 
determining  ctmphance  or  the  need  for 
an  individual  permit; 

•  Paragraph  (vi'ii)  codifies  some  of 
EPA's  inspectkm  and  entry  authwities 
granted  by  Section  3007  of  RCRA; 

•  Paragraph  (be)  provides  that  any 
sampling  or  oth^  measurements  taken 
to  comply  with  the  regulations  must  be 
representative  of  the  volume  and  nature 
of  the  measured  activity; 

•  Pbra^^pfa  (x)  stipalates  apeahc 
recordkeeping  requirements  for  any 
sampling  ttr  monitohng  perfonned  to 
comply  with  the  regulations; 

•  Paragraph  (xi)  codifies  that 
reqairement  for  a  facility  to  have  an 
operation  record  [required  under 

i  284.73.  reference  by  the  proposed 
5  286.43(eM3)}; 

•  Paragraph  fxii)  stipulates  signatory 
requirements  for  any  reports  or 
informatioa  sobnitted  to  EPA  or  a  State; 

•  Paragraph  (xiii)  requires  the  owner 
or  operator  to  notify  EPA  or  the  State  of 
any  activity  that  may  cause 
noncompliance; 

•  Paragraph  (xiv)  specifies  reporting 
procedures  the  owner  or  operator  niust 
follow  in  the  event  of  a  serious  mishap 
at  the  fadbty; 

•  Hsnugraph  (xv)  spedfies  procedores 
for  submission  of  the  RCRA  triennial 
report;  and 

•  Paragraph  (xvi)  requires  the  owner 
or  operator  to  prtmiptly  submit  any 
relevant  information  when  omissions  or 
mistakes  are  discovered. 

In  smnmary,  when  an  owner  or  operator 
meets  all  of  the  requirements  of 
I  270.60(d)(2).  he  is  deemed  to  hold  a 
RCRA  permit  under  the  special  authority 
of  section  3(n4(d).  The  requirements  of 
S  270JJO(d}(2)  would  be  appficable  to  the 
owner  or  operator  as  if  he  held  an 
individual  permit  [See  sectioD  3006  of 
RCRA,  federal  enforceeaeBt  authorities.] 

C.  Modifications  to  and  Duratioa  of  the 
Peaait-by-Ruie 

As  discussed  above.  EPA  intends  to 
propose  burner  standards  in  the  near 
future  (the  "reserved"  {  288.44).  Also, 
over  time,  EPA  may  amend  the  5  266.43 
standards  for  used  oil  recycling 


facilities.  Owners  or  operators  wobM 
have  to  comply  with  the  new  or  revised 
standards  within  the  time  limits 
^ledfied  in  the  Federal  Ragislto.  [See 
the  proposed  |  270.80(dK2)fiI.}  Ffneny. 
becaose  of  the  on-going,  continuing 
nature  of  a  permit-by-rule.  the  pwrnit  i« 
not  isesed  for  a  fixed  term,  but  rather 
continues  in  force  as  long  as  the  facility 
meets  the  ehgibility  criteria  and  the 
requirements  are  complied  with.*" 

IX  biierim  Status  for  Used  Oil  Recycling 
Facilities 

1.  General.  The  preceding  discussions 
concerned  facilities  that  would  be 
eligible  for  the  proposed  permit-bry-rule. 
For  those  facilities  that  meet  all  of  the 
proposed  )  270.flO(d){2}  permit-by-rule 
requirements  immediately  interim  status 
is  not  relevant.  An  issue  that  requires 
additional  discussion,  however,  is  the 
question  of  facilities  that  are  not 
completely  in  comptiance  with  tbe 
permit-by-rule  requirements  when  the 
latter  become  effective.  Such  a  facinty  is 
subject  to  enforcement  action  under 
RCRA  section  3008  not  simply  for  non- 
compliance with  applicable 
requirements  but  also  for  operating  an 
unauthorized  hazardous  waste  facility. 
Under  proposed  }  288.40(eK3T,  fadlhies 
are  only  authorized  to  manage  recycled 
oil  if  they  are  permitted  or  in  interim 
status.  '**■  ••*  A  faciKty  is  not  pemritted- 
by-rute  unless  it  is  in  fuU  compliance 
with  proposed  §  27t>.80(d)(2).  (This 
requirement  is  ft-om  RCRA  section 
3014(d).J 

With  respect  to  those  fadb'ties  that 
are  not  in  compliance  on  the  effective 
date  of  this  regulation,  EPA  believes 
that  the  permit-by-rule  authority  of 
section  3014(d)  should  be  read  in 
conjunction  with  the  existing  Interim 
status  provisions  of  section  3005(e). 
Pursuant  to  the  terms  of  these  two 
sections,  used  oil  recycling  fadlities  that 
fail  to  meet  the  i  270.eG(d}f2) 
requirements  by  the  effective  date  of ' 
this  regulation  (and  thus  do  not  qualify 
for  the  permit-by-rule)  become  subject 
to  the  section  3005(a)  prcrfdbition  against 
operating  without  a  permit  and  must 
either  shut  down  or  seek  interim  status 
authorization  under  section  3005(e). 
Owners  and  operators  ai  used  oil 


i«  Becauae  the  pemit-by-niie  {or  BBcd  oU 
recychng  facilities  wouM  be  iaaaed  under  sectioa 
3014  aatl  not  aectioo  3005  ot  the  Act,  section 
3005(c)(3)  pertaining  to  "permit  lerma   does  not 
apply. 

■"Tbia  i*  the  general  polic;  bv  all  hazsrdOa» 
wastes.  See  5  270.1(b),  "overview  of  the  RCRA 
permit  program." 

'**  As  descrrbcd  in  Section  i£.  of  this  Put  of  the 
preamble,  certain  m^cled  oil  (e.».  qiacifieatta* 
fuel)  are  exempt  bom  ngiilatioR  aad  east  be 
manafed  at  (adlitiea  witboal  aatbodsaliaB. 
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recycling  facilities  should  note  that 
under  this  approach  they  have  a  choice. 
If  a  used  oil  recycling  facility  meets  all 
the  requirements  of  §  270.60(d)(2)  on  the 
effective  date  of  this  regulation,  it  is 
deemed  to  have  a  permit  under  section 
3014(d)  and,  therefore,  interim  status  is 
not  required.  However,  if  there  is  some 
doHbt  as  to  the  extent  of  a  facility's 
compliance,  an  owner  or  operator  may 
wish  to  consider  taking  the  steps 
necessary  to  quaUfy  for  interim  status  to 
avoid  being  vulnerable  to  a  possible 
enforcement  action  for  operating 
without  a  permit 

To  receive  interim  status 
authorization  under  section  3005(e),  a 
facility  must  meet  three  requirements. 
First,  the  facility  must  have  been  in 
existence  on  November  19. 1980  or  the 
effective  date  of  the  statutory  or 
regulatory  changes  that  rendered  it 
subject  to  the  requirement  to  have  a 
permit.  Second,  it  must  comply  with  the 
notification  requirements  of  section 
3010(a).  And  third,  it  must  submit  an 
apphcation  for  a  permit.  On  the  effective 
date  of  this  regulation,  existing  used  oil 
recycling  facilities  will,  by  definition, 
meet  the  first  requirement  of  section 
3005(e).  With  respect  to  the  second 
requirement  [i.e.,  notification),  many 
used  oil  recyclers  are  presently  required 
to  notify  the  Agency  under  the  Phase  I 
burning  rule."*  [In  the  final  Phase  I 
preamble,  see  Part  Four,  Section  I.B.] 
EPA  has  determined  that  the  third 
requirement  (for  permit  applications) 
calls  for  an  approach  slightly  different 
than  the  one  that  currently  applies  to 
hazardous  waste  facilities;  this  is 
discussed  next. 

2.  Permit  applications.  EPA  is 
proposing  that  the  owner  or  operator  of 
a  used  oil  recycling  facility  that  seeks 
interim  status  (because  he  is  not  in 
compliance,  or  is  not  sure  of  whether  he 
is  in  compliance  with  proposed 
§  270.60(d)(2)),  must  inform  EPA  that 
information  submitted  to  the  Agency 
under  the  RCRA  section  3010(a) 
notification  requirement  is  also  intended 
to  fulfill  the  "permit  application" 
requirement  of  RCRA  section 
30a5(e)(l)(C).'**[See  proposed 
§  270.10(a)(3).] 


"•For  those  facilities  not  subject  to  the  special 
"waste-as-ruei"  notification  of  the  final  Phase  I  rule, 
the  reader  should  note  that  under  i  264.11 
(referenced  by  i  286.43(b),  introductory  text,  of 
today's  proposal),  facility  owners  and  operators 
must  notify  the  Agency  and  obtain  EPA 
identification  numbers.  Owners  and  operators  who 
file  "wa.ste-as-fuel"  notifications  need  not  re-notify 
under  today's  proposaL  except  as  discussed  next 
i.e.  those  facilities  who  must  obtain  interim  status. 

'••This  discussion  only  applies  to  facilities  that 
would  otherwise  be  eligible  for  the  permit-by-rule, 
but  are  not  fully  in  compliance.  FacUities  excluded 
from  eligibility  by  |  27a60(d)(l)  must  obtain  interim 


EPA  considered  whether  owners  and 
operators  should  submit  full  "Part  A" 
RCRA  permit  applications,  as  is 
required  for  all  other  hazardous  waste 
facilities  under  H  270.70(a)(2)  and 
270.10(a)(1).  We  are  not  requiring  the  full 
Part  A  submission  because  much  of  the 
Part  A  information  is,  for  used  oil 
recyclers,  not  relevant  That  is,  the  Part 
A  submission  was  intended  as  the  first 
step  in  individual  facility  permitting. 
[See  45  FR  33322-23;  May  19, 1980.]  We 
fully  expect  however,  that  most  used  oil 
recycling  facilities  that  seek  interim 
status  will  eventually  come  into  full 
compliance  with  §  27a60(d)(2),  and  at 
that  point  they  will  be  deemed  to  have 
a  permit  Hierefore.  we  see  no  need  to 
require  additional  information  beyond 
the  RCRA  section  3010(a)  notification 
requirements.  We  must  require  the 
special  "interim  status  notification"  to 
ensure  that  the  RCRA  section 
3005(e)(1)(C)  "permit  application"  has 
been  complied  with.  This  special 
notification  to  EPA  would  ensure  that  a 
used  oil  recycling  facility,  even  if  subject 
to  enforcement  action  for  being  in 
violation  of  §  270.eO(d)(2).  would 
maintain  its  legal  authorization  to 
operate. 

3.  Alternatives  considered.  As  an 
alternative  to  the  proposed  interim 
status  approach,  EPA  considered  a 
second  approach  of  extending  the 
permit-by-nile  to  all  recycled  oil 
facilities,  regardless  of  their  compliance 
status,  on  the  effective  date  of  these 
regulations.  Under  this  approach,  the 
Agency  would  pursue  case-by-case 
ei^orcement  against  those  facilities  later 
found  to  be  out  of  compliance.  The 
major  difficulty  with  this  approach  is 
that  it  is  inconsistent  with  the  explicit 
language  of  section  3014(d).  Congress 
specifically  provided  that  an  owner  or 
operator  of  a  used  oil  recycling  facility 
"shall  be  deemed  to  have  a  permit  under 
this  subsection  for  all  treatment  or 
recycling  .  .  .if  such  owner  or  operator 
comply  ¥vith  the  standards  promulgated 
by  the  Administrator  under  section  3004 
.  .  ."  (emphasis  added).  As  EPA  does 
not  have  the  information  or  data  on 
which  to  conclude  that  all  used  oil 
recycling  facilities  will  come  into 
compliance  by  the  effective  date  of  this 
regulation,  it  lacks  an  adequate  basis  for 
implementing  this  approach. 

EPA  also  considered  an  approach 
under  which  a  facility  not  fully  in 
compliance  with  S  270.60(d)(2)  on  the 
effective  date  of  the  requirements  would 
thereby  lose  eligibility  for  the  permit-by- 
rule,  and  would  have  to  seek  interim 


status  and  apply  for  a  full  permit  under  40  CFR  Part 
270,  as  would  any  hazardous  waste  facility. 
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status  and  a  full  RCRA  individual 
faciUty  permit  as  would  any  hazardous 
waste  facility.  EPA  did  not  propose  this 
approach  because  it  could  result  in 
outcomes  contrary  to  Congressional 
intent.  Many  owners  or  operators  may 
simply  be  unsure  of  their  compliance 
when  today's  proposed  rules  become 
effective,  or  may  make  good  faith  efforts 
to  comply  but  are  still  not  completely  in 
compliance.  To  make  a  blanket 
determination  that  all  used  oil  recycling 
facilities  must  be  permitted  individually 
does  not  seem  in  line  with 
Congressional  intent  that  EPA  avoid 
discouraging  used  oil  recycling 
consistent  with  protection  of  human 
health  and  the  environment  See  H.R. 
Conf.  Rep.  No.  1133. 96th  Cong.,  2d  Sess.. 
at  114  (1984). 

Comments  are  requested  on  the 
Agency's  proposed  interim  status 
aiqntMch. 

E.  Enforcement 

All  used  oil  recycling  facilities  would 
be,  under  today's  proposal  subject  to 
§  266.43  (and  burners  would  also  be 
subject  to  S  266.44).  Whether  a  facility  is 
authorized  to  operate  undier  hiterim 
status,  or  an  individual  facility  permit 
or  the  proposed  permit-by-rule,  EPA 
may  take  enforcement  actions  imder 
RCRA  section  3008  for  violations  of 
applicable  requirements.  Witii  respect  to 
diose  facilities  that  qualify  for  the 
permit-by-nile  and  then  later  are  fotmd 
in  violation  of  an  applicable 
requirement  EPA  would  proceed  as  it 
does  against  any  permitted  facility 
foimd  in  violation.  That  is,  EPA  may 
issue  compliance  orders  and  schedules 
under  RCRA  section  3008,  and  in  sane 
cases  may  seek  injunction  for  temporary 
or  permanent  facility  closure.  Our 
reasoning  for  treatiiig  facilities 
permitted  individually  under  section 
3005(c)  and  by-rule  section  3014(d)  in  a 
similar  fashion  is  that  permits  issued 
under  both  Sections  serve  the  same 
statutory  purpose,  i.e.,  implementation 
of  the  Section  3004  standards.'" 
Regulations  issued  under  each  section 
are  designed  to  provide  specific 
guidance  as  to  what  constitutes 
compliance  with  those  standards. 
Because  of  the  similarity  of  these 
secticms  not  only  in  dieir  purpose  but 
also  in  many  of  the  section  3004 
requirements  they  implement  EPA  sees 
no  reason  for  treating  noncomplying 
facilities  differently  imder  each 


"^Section  300S{c).  however,  has  a  broader  scope 
than  does  section  3(n4(d)'.  for  example,  section 
300*(u)  corrective  action  requirements  are 
implemented  throu^  sectkHi  3C0C(c)  peroiit*. 
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section. '"The  Agency  therefore 
believes  that  since  a  facility's  failure  to 
comply  with  a  permit  condition  does  not 
lead  to  a  loss  of  authority  to  operate 
under  RCRA  section  3005(c).  it  should 
not  do  so  under  section  3014(d). 

VL  Proposed  Effective  Dates 

This  section  discusses  when  various 
parts  of  the  proposed  rules  would 
become  effective.  The  public  is  invited 
to  comment  on  the  proposed  effective 
dates  as  well  as  the  substantive 
requirements  themselves. 

A.  General 

Under  RCRA  section  3010(b). 
hazardous  waste  regulations  are 
generally  to  become  effective  six 
months  after  final  rule  promulgate  for 
good  cause.  Except  as  discussed  below, 
we  are  proposing  that  the  recycled  oil 
rules  would  become  effective  six  months 
after  the  day  they  are  published  in  final 
form  in  the  Federal  Register. 

B.  Prohibition  on  Dust  Suppression 

As  discussed  above  in  Section  rV.E.  of 
this  Part  of  the  preamble,  RCRA  section 
3004(1)  prohibits  the  use  of  hazardous 
waste  for  road  treatment  or  dust 
suppression  [i.e..  road  oiling).  As 
discussed  elsewhere  in  today's  Federal 
Register  used  oil  would  become  a 
hazardous  waste  six  monUis  after  the 
final  listing  notice  appears  in  the 
Federal  Register.  Because  of  the  strong 
concern  Congress  has  registered  against 
using  hazardous  waste  for  dust 
suppression  [i.e.,  the  passage  of  section 
3004(1)).  EPA  considered  whether 
perhaps  the  prohibition  on  road  oiling 
should  become  effective  either 
immediately  when,  or  shortly  after  (e.g., 
30  days)  the  final  listing  notice  for  used 
oil  appears  in  the  Federal  Register.  We 
have  not  proposed  this  action  today 
because  of  the  possible  confusion  that 
could  result  from  an  early  effective  date 
for  one  particular  management  practice 
[i.e..  road  oiling).  Comments  are 
I  ^quested  on  the  issue  of  an  early 
effective  date  for  the  road  oiling 
prohibition. 

C.  Tank  System  Secondary  Containment 
Standards 

EPA  proposed  that  interim  status 
hazardous  waste  facilities  and  "90  day" 
generators  have  one  full  year,  instead  of 


'••Indeed  »ince  one  of  the  general  objectives  of 
section  3014  is  to  avoid  discouragement  of  recycling 
consistent  with  protection  of  human  health  and  the 
environment,  the  Agency  believes  that  a  result 
which  increases  rather  than  decreases  the  burden 
and  stringency  of  regulatory  requirements  for 
recyclers  would  generally  be  consistent  with 
Congress'  sUled  concern  to  reduce  unnecessary 
impediments  to  recycling. 


six  months,  to  comply  with  tank  system 
secondary  containment  requirements. 
(See  proposed  5§  265.193(a)  and 
261.34(a)(2);  June  26, 1985.J  This  same 
extended  effective  date  would  apply  to 
all  persons  subject  to  tank  system 
secondary  containment  requirements 
under  today's  proposed  rules.  In  the 
case  of  the  proposed  requirements  for 
recycled  oil  generators.  EPA  has 
proposed  secondary  conteinment  only 
for  "new"  tank  systems,  including 
leaking  tanks  taken  out  of  and  then 
returned  to  service.  [See  proposed 
§  266.41(c)(5)  (vi)  and  (vii),  discussed  in 
Section  IV.a  above.)  Tanks  installed 
during  the  one  year  period  following 
publication  of  the  final  §  266.41  in  the 
Federal  Register  would  not  be  subject  to 
the  secondary  containment 
requirements,  but  would  remain  subject 
to  the  Section  9003(g)  "interim 
prohibition"  for  all  petroleum  materials 
stored  in  underground  tanks.  [See 
S§  280.1  and  280.2.J  After  the  1  year 
period,  generators  installing  new  tanks 
would  then  be  subject  to  the  secondary 
containment  standards,  no  longer  to  the 
interim  prohibition.'** 

PART  THREE— ADMINISTRATIVE, 
ECONOMIC  AND  ENVIRONMENTAL 
IMPACTS 

I.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  [See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization  EPA  retains 
enforcement  authority  imder  sections 
3008,  7003,  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
amending  RCRA,  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  Federal  program.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  the 
State  which  the  State  was  authorized  to 
permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 


'••Small  quantity  recycled  oil  generators  would 
be  subject  to  the  proposed  modified  version  of  the 
interim  prohibition  6  months  after  publication  of  the 
final  rule  (proposed  |  2ee.40(c)(l)(iv)J.  As  with  all 
petroleum  materials  in  underground  tanks,  the 
section  9(»3(g)  interim  prohibition  will  continue  to 
apply  to  recycled  oil  until  Part  286,  Subpart  E 
becomes  effective. 


or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  newly  enacted  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g). 
provides  that  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  non-authorized 
States.  EPA  is  directed  to  carry  out 
those  requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  permits,  until  the  State  is  authorized 
to  do  so.  While  States  must  still  adopt 
HSWA-related  provisions  as  Stale  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interim. 

It  should  also  be  noted  that  authorized 
States  are  only  required  to  revise  their 
programs  when  EPA  promulgates 
standards  more  stringent  than  the 
existing  standards.  Under  Section  3009 
of  a  RCRA,  States  are  allowed  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  Under  today's 
proposal,  some  of  the  standards  for  used 
oil  would  be  less  stringent  than  the 
requirements  that  woidd  apply  to 
hazardous  wastes  in  general.  Authorized 
States  that  have  already  listed  used  oil 
as  a  hazardous  waste  and  subject  used 
oil  to  full  regulation  under  the  States' 
analogues  to  Parts  261-266  would  not  be 
required  to  revise  their  standards  to 
conform  with  the  special  Part  266, 
Subpart  E  requirements  proposed  today 
(when  promulgated  in  final  form). 
However,  those  States  must  apply  to  be 
authorized  for  that  aspect  of  the  RCRA 
program,  and  after  review  and 
acceptance  by  EPA,  a  Federal  Register 
notice  will  announce  that  the  State  is 
authorized  to  run  that  part  of  the 
program. 

B.  Effect  on  State  Authorizations 

Today's  announcement  proposes 
standards  that  would  be  effective  in  all 
States  since  the  requirements  are 
imposed  pursuant  to  section  242  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  Thus 
EPA  will  implement  the  standards  in 
nonauthorized  States,  and  in  authorized 
States  until  they  revise  their  programs  to 
adopt  these  rules  and  the  revision  is 
approved  by  EPA. 

A  State  may  apply  to  receive  either 
interim  or  final  authorization  under 
section  3006(g)(2)  or  3006(b). 
respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
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adoption  of  these  regulations  is 
described  in  40  CFR  271.21.  [See  49  FR 
21678;  May  22. 1984.)  See  also  50  FR 
28731;  July  15. 1985. 

Applying  i  271.21(e)(2),  States  that 
have  final  authorization  must  revise 
their  progrcuns  within  a  year  of 
promulgation  of  EPA's  regulations  if 
only  regulatory  changes  are  necessary, 
or  within  two  years  of  promulgation  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases.  (See  40  CFR 
271.21(e)(3).) 

States  with  authorized  RCRA 
programs  may  have  requirements 
similar  to  those  in  today's  rule.  These 
State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proposed  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  is  not 
authorized  to  carry  out  these 
requirements  in  Ueu  of  EPA  until  the 
State  program  revision  is  approved.  As  a 
result,  the  standard  proposed  in  today's 
rule  will  apply  in  all  States,  including 
States  with  existing  standards  similar  to 
those  in  today's  rule.  States  with 
existing  standards  may  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law.  In 
implementing  the  Federal  program  EPA 
will  work  with  States  under  cooperative 
agreements  to  minimize  duplication  of 
efforts.  In  many  cases  EPA  will  be  able 
to  defer  to  the  States  in  their  efforts  to 
implement  their  programs,  rather  than 
take  separate  actions  under  Federal 
authority. 

States  that  submit  official  applications 
for  Hnal  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  may  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  revise  its  program  to 
include  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  period  discussed  above. 

Finally,  we  have  proposed  to  amend 
Part  271.  the  Requirements  for 
Authorization  of  State  Hazardous  Waste 
Programs,  by  amending  Table  1  of 
§  271.1(1)  to  add  the  citations  and  the 
standards  for  managment  of  recycled  oil 
to  the  list  of  regulations  implementing 
the  Hazardous  and  Solid  Waste 
Amenckments  of  1984. 

n.  Relationship  of  Today's  Proposal  to 
Certain  Other  EPA  Programs 

This  section  discusses  the  relationship 
of  today's  proposal  to  certain  other  EPA 
regulatory  programs.  This  discussion  is 
for  informational  purposes  only;  no  new 
requirements  are  proposed  here.  (Note 
that  in  the  listing  Fsderal  Register 


notice,  we  propose  to  alter  the  CERCLA 
"reportable  quantity"  for  used  oil.] 

A.  PCB  Program 

Under  section  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
has  promulgated  regulations  on  the  use, 
manufacture,  processing,  distribution  in 
commerce,  and  disposal  of  PCB  items, 
including  oils  containing  PCBs.  When 
the  rules  proposed  today  become 
effective  in  their  final  form,  used  oil 
containing  PCBs  would  be  subject  to 
these  rules  and  the  PCB  rules  at  40  CFR 
Part  761.  EPA  estimates  that  18%  of  the 
used  oil  generated  and  managed  in  the 
U.S.  currently  contain  some 
measureable  quantity  of  PCBs.  '^  EPA  is 
currently  considering  whether,  nad  how, 
the  TSCA  PCB  and  RCRA  Subtitle  C 
regulations  should  be  integrated.  Until 
such  a  determination  is  made, 
hazardous  wastes  containing  PCBs  will 
continue  to  be  subject  to  both  sets  of 
rules.  This  is  necessary  for  used  oil 
because  the  TSCA  PCB  rules  do  not 
address  hazards  associated  with  toxic 
metals  or  flashpoint  (as  do  the  rules 
proposed  today).  Where  both  sets  of 
rules  are  applicable,  EPA  will  apply  the 
more  stringent  of  the  two  requirements. 

B.  SPCC  Program 

Under  section  311  of  the  Clean  Water 
Act  (CWA.  also  known  as  the  Federal 
Water  Pollution  Control  Act,  33  U^.C 
1321(j)(l)(c)),  EPA  has  promulgated 
regulations  for  the  prevention  ci  and 
respcMise  to  oil  spills  into  navigable 
water.  These  rules  (40  CFR  Part  112). 
known  as  the  Spill  Prevention  Control 
and  Countermeasure  (SPCC) 
regulations,  apply  to  non-transportation- 
related  facilities  with  underground 
storage  capacity  over  42.000  gallons  or 
above  ground  storage  capacity  greater 
than  1.320  gallons.  Because  the  SPCC 
definition  of  oil  includes  "oil  refuse"  (40 
CFR  112.2(a)).  persons  storing  used  oil 
enconipassed  by  today's  proposed  rule 
may  already  be  subject  to  SPCC 
management  regulations. 

When  the  rules  proposed  today 
become  effective  in  their  final  form, 
used  oil  stored  in  tanks  or  containers 
meeting  the  SPCC  requirements  will  be 
subject  to  these  rules  and  the  SPCC 
rules  at  40  CFR  Part  112. 

EPA  is  currently  considering  whether, 
and  how,  the  SPCC  and  RCRA  Subtitle 
C  regulations  should  be  integrated.  Until 
such  a  determination  is  made,  stored 
hazardous  waste  meeting  both  SPCC 


"•See  the  report  by  Franklin  Associates.  LTd., 
Composition  and  Measurement  of  Used  OH 
Cenented  in  the  U.S..  Novfmber  19M,  p.  1-12. 142 
of  753  samples  showed  some  PCBs  present.  The 
median  valtie  fs  5  ppm.the  90th  percentile  value  is 
SOppm. 


and  RCRA  requirements,  will  continue 
to  be  subject  to  both  sets  of  regulations. 

C.  NPDES  Program 

Under  section  402  of  the  Clean  Water 
Act,  EPA  has  promulgated  regulations 
regarding  its  issuance  of  National 
Pollution  Discharge  EUmination  System 
(NPDES)  permits.  An  important  part  of 
many  permits  issued  under  these 
regulations  is  the  limit  placed  on  "oil 
and  grease"  discharges.  When  oil  is 
collected  in  greater  than  de  minimis 
quantities  in  order  to  comply  with 
permit  requirements,  the  collected  oil 
may  be  subject  to  the  requirements  of 
today's  proposed  riile.  The  general 
relationship  between  the  RCRA  and 
NPDES  regulatory  programs  is  discussed 
more  fully  at  45  FR  3309&-98  and  33171- 
72;  May  19, 1980.  * 

in.  Regulatory  Impact  Analysis- 
Executive  Order 122tl     . 

A.  Purpose 

The  Agency  conducted  analyses  to 
estimate  the  costs,  benefits,  and  impacts 
of  the  proposed  regulations.  We 
conducted  cost  and  economic  impact 
studies  to  determine  whether  this 
proposed  regulation  is  a  major  rule 
(under  Executive  Order  12291),  and 
whether  this  proposed  regulation  causes 
significant  small  business  impacts  (as 
required  by  the  Regulatory  Flexibility 
Act).  EPA  had  the  additional  mandate  to 
study  specifically  the  effects  of  esed  oil 
regulations  on  recycling  (section  3014(a) 
of  RCRA,  as  amended)  and  on 
generators  (section  3014(c)). 

EPA  has  determined  that  the  rules 
proposed  today  (the  listing  proposal  and 
the  proposed  rules  for  recycled  oil, 
taken  together)  are  "major."  This  section 
of  the  preamble  is  a  summary  of  the 
regulatory  inapact  analysis  (RIA) 
documented  in  U.S.  EPA.  Regulatory 
Impact  Analysis  of  Proposed  Standards 
for  the  Management  of  Used  Oil, 
November  1985.  This  document  is 
available  in  the  public  docket  for  this 
rulemaking.  The  Office  of  Management 
and  Budget  received  a  copy  of  the  draft 
RIA.  as  required  by  E.0. 12291. 

B.  Methodology 

EPA  conductedan  assessment  of  the 
costs,  benefits,  and  economic  impacts  of 
this  proposal  and  major  regulatory 
alternatives. '"  We  evaluated,  for  each. 


J"  h  order  to  providt  a  mora  complete,  integrated 
assessment  of  the  used  oil  system,  the  RIA  includes 
the  aggregate  effects  on  not  only  today's  proposals 
(i.e..  the  listing  and  mdnsgemeTTt  standards),  but 
also  standard*  for  us«d  oiil  barriers  |i.e..  proposed 
administrative  burner  standards  (90  FR  1684)  and 
potential  technical  burner  standards  (yet  to  be 
proposed)).  •■ 
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costs  of  requirements,  costs  to  facilities, 
impacts  on  businesses  and  used  oil 
recycling,  and  changes  in  potential  risks. 

1.  Data  Collection.  Before  initiating  its 
regulatory  impact  analysis,  the  Agency 
collected  data  on  current  used  oil 
management  practices.  These  efforts 
included  a  survey  of  used  oil  handlers 
and  burners,  a  site  visit  program,  test 
bums  of  used  oil  combustion  devices,  a 
used  oil  sampling  and  testing  program, 
and  discussion  with  many  used  oil 
businesses  and  experts,  including  state 
program  ofRcials.  EPA's  understanding 
of  the  used  oil  system  is  summarized  in 
U.S.  EPA,  Composition  and 
Management  of  Used  Oil  Generated  in 
the  U.S..  (by  Franklin  Associates) 
November,  1984. 

2.  Economic  Methodology.  The         . 
economic  impact  analysis  involved  the 
following  steps.  We  developed  model 
used  oil  facilities.  We  estimated 
compliance  costs  for  each  model  facility. 
We  conducted  a  market,  or  macro, 
analysis  to  estimate  changes  in  prices, 
changes  in  used  oil  supply  and  demand, 
and  aggregate  national  costs.  We  also 
conducted  a  flnancial,  or  micro,  analysis 
to  estimate  changes  in  profits,  and 
closure  and  employment  impacts. 

To  estimate  costs  and  economic 
impacts,  we  first  developed  thirteen 
model  facilities  to  represent  the  used  oil 
recycling  system  which  includes 
gemerators,  collectors,  processors,  and 
rerefmers.  We  also  evaluated  end  user 
costs,  but  did  not  develop  end  user 
model  facilities.  Instead  we  modeled 
end  users  as  markets  demanding  used 
oil  "products." 

We  separated  used  oil  generators  into 
industrial  used  oil  generators  who 
produce  used  oil  from  maintenance  of 
machinery  and  non-industrial  used  oil 
generators  who  produce  used  oil  from 
maintenance  of  vehicles.  We  also  split 
generators  by  size.  Large  generators 
produce  greater  than  1000  kilograms 
(about  300  gallons)  per  month. 

Collectors  purchase  used  oil  from 
generators  and  transport  it  to  processors 
and  rerefiners.  We  developed  three 
sizes  of  collectors:  small  collectors  who 
handle  an  average  of  125,000  gallons  per 
year,  medium  collectors  who  handle 
300,000  gallons  per  year,  on  average,  and 
large  collectors  who  handle  an  average 
of  one  million  gallons  per  year. 

We  developed  model  facilities  for 
used  oil  processors  and  rerefiners  who 
produce  used  oil  "products,"  such  as 
fuels  and  lubricants,  for  sale  to  end 
users. 

We  also  evaluated  end  use  markets 
for  used  oil.  These  included  use  as  fuel 
(in  boilers  and  other  combustion 
devices),  use  as  rereflning  feedstock,  use 


as  road  oil,  miscellaneous  non-fuel  uses, 
and  disposal. 

Next,  for  each  of  the  model  plants 
(and  end  users),  we  estimated 
comphance  costs.  To  estimate  these 
costs,  we  conducted  engineering  studies 
of  the  activities  and  costs  required  to 
comply  with  the  regulatory  provisions.'" 
These  estimates  included  initial,  capital, 
and  annual  costs,  which  we  annualized. 

For  one-time  costs,  such  as  many  of 
the  capital  costs,  we  assumed  that 
facilities  could  amortize  these  costs  over 
20  years,  at  a  nominal  interest  rate  of 
13%."*  This  rate  corresponded  to  real 
costs  of  capital,  not  to  an  estimate  of 
social  discount  rates,  or  social  costs.  For 
annual  and  recurring  costs,  we 
converted  uneven  streams  of  payments 
to  annualized  present  values  using 
discounted  cash  flow  calculations.  We 
discounted  future  costs  to  current 
dollars  assuming  a  six  percent  annual 
inflation  rate  and  a  three  percent  real 
discount  rate.  Finally,  we  multiplied  the 
model  facility  incremental  costs  by  the 
total  number  of  facilities  to  obtain  the 
national  aggregate  cost  estimates. 

Next,  for  each  of  the  model  facilities 
and  end  users,  we  collected  information 
on  prices  in  used  oil  markets;  we 
estimated  costs  of  production  for  used 
oil  collectors,  processors,  and  rerefmers; 
and  lastly,  we  estimated  flows  of  used 
oil  from  generators  to  different  end 
users.  We  combined  all  of  this 
information  into  an  economic  model  to 
simulate  current  supply  and  demand  for 
used  oil,  and  the  macro  and  micro  level 
impacts  of  regulatory  costs  on  supply 
and  demand.  (This  model  is  documented 
in  detail  in  U.S.  EPA,  Background 
Document  Regulatory  Impact  Analysis 
of  Proposed  Standards  for  the 
Management  of  Used  Oil,  November 
1985.) 

We  first  conducted  a  macroeconomic 
impact  analysis  using  our  supply  and 
demand  model,  and  our  estimates  of 
regulatory  comphance  costs  for  each 
model  facihty.  We  used  the  model  to 
predict:  (1)  Changes  in  supply  to  and 
demand  for  used  oil  in  end  use  markets, 
(2)  changes  in  flows  through 
intermediary  facilities,  and  (3)  price 
changes.  We  also  calculated  aggregate 
national  costs  of  the  regulation. 

Secondly,  we  conducted  a 
microeconomic  impact  analysis  by 
evaluating  facility  finances,  using  the 


"*Mo8t  of  these  cost  esUmates  appear  in  Cost  of 
Control  Optjons  for  Reducing  Waste  Oil  Handling   ' 
Risks.  Draft  (prepared  by  P£J.,  formally  reOCo), 
May  1964. 

'"We  used  13%  to  represent  the  cost  of 
borrowing  money  at  the  prime  rate  plus  three 
percent.  (Because  few  of  the  regulatory  costs  are 
capital  costs,  assumptions  about  interest  rates  are 
not  critical  to  the  conclusions.) 


same  model  facilities  (disaggregated 
into  small,  medium,  and  large  facilities), 
to  predict  closures  and  employment 
effects.  For  each  model  facility,  we 
developed  income  statements  using 
publicly  available  financial  data  and 
data  on  the  used  oil  industry  collected 
by  the  Agency.  Using  these  income 
statements,  we  calctilated  current  cash 
flows  and  net  value  of  the  businesses. 
To  these  baseline  finances,  we  then 
imposed  net  regulatory  costs,  which 
included  the  effect  of  price  changes. 
First,  we  estimated  how  these  changes 
affected  the  profitabihty  of  firms.  Next 
we  estimated  business  closures  by 
comparing  the  value  of  the  firm  after 
regulation  to  the  value  of  selling  a  firm, 
that  is,  the  "salvage  value."  If  a  firm's 
safvage  value  was  greater  than  its  value 
•after  regulation,  we  predicted  closure  of 
that  firm. 

3.  Benefits  Methodology.  To  compare 
the  benefits  of  the  proposal  and 
regulatory  alternatives,  we  estimated 
the  changes  in  potential  health  risks 
fit)m  used  oil  practices  before  and  after 
regulation.  We  estimated  risks  of  five 
types  of  used  oil  practices: 

— Burning  in  space  heaters;  asphalt 
plants,  and  boilers  and  other 
devices: 

— Road  oiling; 

— Disposal  in  incinerators  and  landfills; 

— Storing  in  drums,  aboveground  tanks, 
and  underground  tanks;  and 

— Diunping. 

For  each  practice,  we  estimated 
potential  releases  of  and  potential 
exposures  of  people  (and  the 
environment)  to  constituents  in  used  oil. 
We  estimated  benefits  as  the  reduction 
in  potential  health  risks  resulting  from 
management  practices  after  regulation 
compared  to  potential  health  risks  from 
current  practices. 

To  estimate  national  aggregate  health 
risks  from  used  oil  practices,  we  made  a 
number  of  simplifying  calculations  and 
assumptions.  First,  based  on  our 
sampling  data,  we  calculated  mean 
concentrations  of  hazardous 
constituents  in  different  types  of  used 
oils  (that  is,  for  used  oils  recycled  in 
different  ways).  We  then  designed 
model  practices  to  represent  average 
practices,  such  as  road  oiling  and 
disposal.  For  these  practices,  we 
estimated  quantities  likely  to  be 
released  from  routine  emissions  and 
accidental  releases.  We  then  calculated 
concenfrations  of  hazardous 
constituents  that  would  result  from 
dispersion  and  degradation  of  the 
releases.  By  assuming  populaMon 
densities,  we  estimated  exposures.  We 
then  estimated  health  effects  using  dose- 
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response  data  for  individual 
constituents,  assuming  lifetime  (seventy 
year)  exposures.  (The  risk  analysis  is 
discussed  in  detail  in  the  RIA 
Background  Document.) 

4.  Limitations.  The  economic  impact 
analysis  depended  upon  our 
characterization  of  current  used  oil 
practices  and  the  responses  of  facilities 
to  regulatory  costs  and  constraints.  We 
presumed  that  businesses  will  make 
economically  rational  and  legal 
decisions.  We  modeled  used  oil  markets 
using  accepted  macroeconomic 
assumptions  about  supply  and  demand. 
We  also  assumed  that  facihties  could 
finance  regulatory  comphance 
expenditures. 

The  Agency's  benefit  analysis  of  the 
regulatory  alternatives  also  depended 
upon  characterizing  model  practices.  To 
estimate  the  regulatory  benefits  as 
accurately  as  possible  given  our  data, 
we  used  assumptions,  simplified 
practices,  and  representative  (or 
average)  parameters.  Therefore,  the 
benefits  results  are  best  used  to 
compare  across  the  alternatives 
included  in  the  analysis. 

Because  we  recognized  variability  in 
the  practices,  we  analyzed  the 
variability  in  the  parameters  that 
determine  risks,  and  changes  in  risk. 
The  analysis  of  variance  is  discussed  in 
more  detail  in  the  RIA  Background 
Document 

The  RIA  risk  analysis  did  not  capture 
all  benefits  of  the  regulation.  In  addition 
to  reducing  cancer  cases,  the  proposed 
regulation  creates  other  health  benefits 
(such  as  reduced  lead  poisoning)  and 
environmental  benefits. 

Because  we  characterized  average 
practices  in  the  benefits  analysis,  we 
quantified  the  health  effects  of  only 
typical  practices.  We  estimated  the 
effects  of  hazardous  constituents 
typically  found  in  used  oil.  When  other 
hazardous  constituents  are  present  in 
used  oU  they  may.  pose  additional  risks 
that  we  have  not  quantified — ^but  risks 
that  the  regulation  does  prevent.  For 
example,  in  the  aggregate  analysis  we 
did  not  analyze  the  risks  of  road  oiling 
with  used  oil  containing  dioxin.  The 
proposed  regulation  would,  however, 
help  prevent  such  risks.  The  listing 
preamble  and  listing  background 
document  cite  instances  of  extreme 
cases  that  have  caused  damages  that 
are  not  fully  captured  by  the  risk 
assessment 

The  regulation  also  produces 
environmental  benefits  that  we  did  not 
quantify.  Improperly  managed  used  oil 
and  its  hazardous  constituents  can 
create  environmental  damage. 
Constituents  in  used  oil  are  toxic  to 
plants  and  animals.  Hie  physical 


properties  of  oils  may  also  affect 
organisms.  Used  oil  releases  can  also 
degrade  environmental  media,  such  as 
ground  and  surface  water. 

C.  Results 

1.  Macroeconomic  Impacts.  Table  6 
presents  our  estimate  of  the  aggregate 
annualized  national  costs  of  the 
proposal.  Even  though  most  of  the 
regulatory  requirements  fall  on  the 
intermediary  facilities  that  control  the 
flow  and  quaHty  of  recycled  used  oil, 
generators  and  end-users  incur  high 
aggregate  costs  (almost  three  quarters  of 
the  total),  primarily  because  of  their 
large  numbers.  AlUiough  regulated 
generator  costs  average  only  $650  per 
year,  they  incur  in  aggregate  $31  million 
per  year.  Annualized  intermediary  costs 
range  from  $4,300  to  $356,700  per  facility, 
and  total  $36  million  per  year.  End  user 
costs  total  $91  million  per  year.  Major 
costs  by  regulatory  component  include 
disposal  ($10  million),  storage  ($67 
million),  testing  ($16  million), 
administrative  requirements  ($10 
million),  substitute  dust  suppressants 
($26  million);  and  off-spec  pollution 
control  and  test  bums  ($37  million). 

Table  6.— Aggregate  (Annuauzed) 
National  Costs  of  Regulation 

[Dollar  amounlt  in  mMont  par  yaar] 
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The  Agency  evaluated  how  these 
costs  (and  regulatory  constraints)  affect 
markets  and  recycling.  First,  we 
predicted  the  effect  of  the  proposed 
regulation  on  supply  of  and  demand  for 
used  oil  in  different  markets — see  Table 
7.  These  predicted  changes  represent 
significant  changes  in  recycling.  By 
establishing  fuel  specifications,  the 
proposal  changes  the  reuse  of  used  oil 
as  a  fuel,  largely  by  shifting  recycled  oil 
to  controlled  burners.  Use  of  used  oil  as 
a  dust  suppressant  (currently  69  miUion 


gallons  per  year)  is  banned.  The 
displaced  oU  flows  largely  to  use  as  a 
rerefining  feedstock,  which  increases 
from  85  to  135  million  gallons  per  year. 
We  estimate  that,  overall,  used  oil 
recycling  will  increase  by  about  100 
million  gallons  per  year. 

Table  7.— Effect  of  Regulation  on  Market 
""Flows  of  Used  Oil 

[MHon  gritona  par  yaar] 
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2.  Microeconomic  Impacts.  Table  8 
contains  our  estimates  of  the  annualized 
costs  of  compliance  for  the  model 
facihties.  These  estimates  are  based  on 
our  characterization  of  these  facilities, 
their  current  practices,  and  their 
responses  to  regulatory  requirements. 
Facility  costs  vary  a  great  deal, 
depending  on  the  size  of  the  faility  and 
the  regulatory  requirements.  Processors 
are  larger  and  face  more  requirements. 
Generators  and  collectors  are  smaller 
and  face  less  extensive  regulation.  As 
the  costs  per  gallon  demonstrate,  there 
are  economies  of  scale  for  laiger 
facilities. 

Table  8.— Estimates  of  Model  Average 
FAaLTTY  Costs 
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■  Modal  laciMias  ara  daacrtbad  in  the  RIA. 

We  evaluated  also  the  facility  level 
(or  microeconomic)  impacts  of 
regulatory  costs — measured  as  changes 
in  prices,  reductions  in  profits,  closures, 
and  employment  effects.  Table  9 
presents  the  price  changes  we  predicted 
in  the  markets  in  which  used  oil 
intermediaries  purchase  and  sell  used 
oil.  Price  changes  help  processors  offset 
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their  regdatoiy  costs  by  increasing  revenues  (by  as  much  as  fourteen  cents  per  gallon). 


Tabie  9.-PRICE  Changes  for  Intermediaries 

[C«nl«  p«r  gilon] 
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We  also  predicted  closures  that  might 
result  from  the  resulting  changes  in 
profits  (or  net  present  value).  For  small 
collectors,  particularly,  profits  decrease 
significantly.  Reduced  profits  may  not 
cause  a  business  closure,  if  a  facility 
choose  to  continue  operating  with 
reduced  profits.  Table  10  presents  our 
estimate  of  facility  closures  predicted  by 


comparing  net  present  value  to  salvage 
value,  and  considering  changes  in  flows 
of  used  oil  implied  by  the  market 
changes  presented  in  Table  7.  The 
discussion  below  provides  a  more 
detailed  explanation  of  impacts  on  used 
oil  generator,  collector,  and  processor 
facilities. 


Table  10.— Closures  and  Changes  w  Average  Size  Created  by  Finanoac  Impacts  and 

Flow  Changes 
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For  industrial  generators,  used  oil 
management  is  generally  a  very  minor 
part  of  their  production  processes.  This 
waste  provides  revenue  when  sold  to  a 
collector  or  processor.  Once  regulated, 
larger  industrial  generators  may  spend 
as  much  as  $3,700  per  year  (only  $910, 
on  average)  to  comply  with  the 
proposed  requirements.  Used  oil  will 
still  be  sold  to  collectors  and  processors, 
but  for  a  lower  price.  Although  net 
revenues  from  used  oil  %vill  decrease, 
these  changes  will  represent  an 
insignificant  change  in  overall 
production  costs  for  industrial 
generators. 

For  non-industrial  (automotive) 
generators,  however,  regulatory  costs 
are  more  important.  Based  on 
discussions  with  a  number  of  used  oil 
generators,  we  have  assumed  that 
automotive  generators  pass  through 
regulatory  costs  to  their  customers  by 
increasing  the  price  of  their  service— oil 
changes.  We  have  assumed  that  oil 
changes  will  decrease  by  the  same 
percentage,  Le..  the  elasticity  of 
substitution  equals  one.  More  people 
will  change  their  own  oil.  and  recycling 


will  decrease  since  most  homeowmers 
dump  their  used  oil,  according  to  our 
information.  Full  Subtitle  C  regulations 
cause  an  increase  in  these  homeowner 
oil  changes  of  twelve  million  gallons  per 
year.  We  therefore  have  tailored  used 
oil  regulations  to  reduce  burdens  on 
generators. 

The  regulations  will  seriously  affect 
collectors.  EPA  predicts  that  it  will  be 
uneconomical  for  473  small  and  medium 
collectors  to  continue  operating  as 
small,  independent  businesses.  Although 
these  small  collectors  represent  about 
fifty  percent  of  the  facilities  within  the 
used  oil  recycling  industry,  they 
currently  handle  only  about  ten  percent 
of  the  volume  of  oil  entering  the 
recycling  system.  EPA  predicts  that 
these  collectors  will  close  because  their 
annualized  regulatory  costs  will  be 
between  $4,300  and  $9,700  per  year, 
compared  to  net  earnings  before 
regulation  of  only  $2,500  per  year.  We 
also  predict,  however,  that  155  of  these 
smaller  collectors  will  grow  or  become 
part  of  larger  businesses,  because;  (1) 
The  total  quantity  of  used  oil  flowing 
through  collectors  will  increase  and  (2) 


larger  collector  (and  medium 
transporter)  businesses  will  be 
economically  viable.  Larger  collectors 
will  be  able  to  afford  the  regulations;  as 
will  other  used  oil  businesses  that 
handle  larger  quantities  of  oil.  This  is 
because  many  costs  are  fixed, 
independent  of  quantities  handled.  That 
is,  there  are  economies  of  scale — the 
regulatory  cost  per  gallon  is  three  cents 
for  larger  collectors,  eight  cents  for 
small. 

Overall,  the  closiuc  rate  for  today's 
proposal  is  less  than  one  precent.  That 
is,  we  predict  only  327  net  closures  from 
over  SOUXX)  establishments  that  would 
be  subject  to  regulation.  It  should  be 
noted  that  approximately  three  million 
establishments  would  be  exempt  from 
regulation  under  the  provision  described 
in  Section  n.  Part  Two  of  this  preamble. 
The  closure  rate  of  establishments 
potentially  subject  to  regulation  is 
therefore  about  one  one-hundredth  of  a 
percent 

3.  Benefits.  Table  11  presents  our 
estimates  of  the  health  effects  (cancers) 
in  the  U.S.  potentially  caused  by  used  oil 
management  practices  as  we  have 
^modeled  them  before  and  after  the 
proposed  regulation.  The  variation 
around  these  point  estimates  is  several 
orders  of  magnitude,  particularly  for 
risks  caused  by  releases  to  ground 
water.  The  regulation  reduces  risks  by 
controlling  several  practices.  Most 
importantly,  the  fuel  specification  and 
burning  in  controlled  devices  reduce 
combustion  risks.  Cancer  risks  from 
burning  decrease  by  almost  fifty 
percent.  (The  prohibition  of  unventefl 
space  heaters  prevents  unsafe 
exposures  to  lead,  which  in  the  baseline 
cause  almost  25  health  effects  per  year.) 
Requirements  for  secure  disposal  of 
used  oil  also  significantly  reduce  risks. 
Disposal  risks  decrease  by  seventy 
percent.  Overall,  the  proposal  reduces 
potential  cancer  risks  by  half,  in 
addition  to  eliminating  lead  poisoning 
cases  from  used  oil  space  heaters. 
(Calculated  without  dumping,  which  the 
regulations  don't  address,  cancer  risks 
decrease  by  more  than  sixty  percent) 
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Table  11.— RIA  Estimates  of  Potential 
Risks  Of  Average  Used  Oil  Practices.' 
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IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601)  requires  the  Agency  to 
evaluate  the  impacts  of  regulations  on 
small  entities.  When  a  regulation 
imposes  significant  impacts  on  a 
substantial  number  of  small  businesses, 
the  Agency  must  conduct  a  regulatory 
flexibility  analysis  to  evaluate 
regulatory  options  to  reduce  impacts  on 
small  entities  (consistent  with  other 
mandates,  such  as  protection  of  human 
health  and  the  environment).  Although 
today's  proposal  imposes  impacts  on 
many  small  businesses,  the  total 
fraction  of  small  businesses  significantly 
affected  (less  than  one  percent)  is  not 
substantial.  Nevertheless,  to  meet  the 
requirements  of  section  3014  (to  avoid 
discouragement  of  recycling,  to  reduce 
impacts  on  generators,  and  to  protect 
human  health  and  the  evironment),  the 
Agency  has  reduced  regulatory  burdens 
to  the  extent  possible.  These  are 
documented  in  the  RIA  which  includes 
evaluation  of  the  impacts  of  full  Subtitle 
C  regulations,  in  addition  to  the  impacts 
of  the  proposal. 

In  the  used  oil  system,  most 
establishments  are  small  businesses. 
We  estimate  that  approximately  ninety 
percent  (about  880  of  950)  of  the 
intermediary  facilities  (collectors, 
processors,  and  rerefmers)  are  small 
businesses.  These  small  businesses 
employ  less  than  100  people  and  have 
annual  revenues  less  than  $1.5  million. 
Most  of  these  businesses  are  small 
collectors  employing  one  or  two  people. 
We  predict  that  (net)  318  collectors  will 
close.  The  increased  flow  of  oil  through 
collectors,  however,  will  mitigate 
employment  impacts. 

The  proposed  regulation  reduces 
small  business  impacts  when  compared 
to  Subtitle  C  requirements.  Irtstead  of 
full  hazardous  waste  facility  standards, 
EPA  has  proposed  a  special  provision 
that  would  expand  the  transfer  facility 


exemption  in  the  hazardous  waste  rules 
to  include  recycled  oil  transporter  tanks 
with  secondary  containment.  This 
would  allow  most  collectors  to  avoid 
being  a  RCRA  fadlity,  and  would 
reduce  impacts.  Costs  for  small 
collectors  drop  from  about  $9,700  to 
$4,300  per  year— for  medium  collectors 
from  $16,300  to  $8,500  per  year.  Without 
tailored  standards,  we  predict  that  an 
additional  301  collectors  would  close. 
Tlie  tailored  requirements  reduce 
impacts  consistent  with  environmental 
protection. 

We  have  not  proposed  any  special 
requirements  to  mitigate  impacts  on 
processor  facilities  because  Congress 
did  not  exempt  used  oil  recylcers  from 
Section  3004.  We  have  proposed  to  use 
the  permit-by-rule  authorized  by 
Congress  for  most  recycling  facilities. 
We  estimate  that  the  permit-by-rule 
reduces  costs  by  $10,000  to  $20,000  per 
facility. 

Like  the  intermediaries,  almost  all 
used  oil  generators  are  small  businesses 
(based  solely  on  number  of  employees). 
Congress  exempted  generators  who 
recycle  used  oil  from  Sections  3001(d) 
and  3002,  and  directed  EPA  to  consider 
small  business  impacts  on  generators  in 
promulgating  used  oil  regulations.  The 
proposal  includes  a  limited  set  of 
requirements  for  generators  that  are  less 
stringent  than  the  standards  that  apply 
to  hazardous  waste  generators,  and  that 
reduce  impacts.  Specifically,  EPA  has 
proposed  (in  lieu  of  Subparts  C.  D,  and 
S  265.16  of  Part  265)  simplified  and 
tailored  facility  management 
requirements  for  recycled  oil  generators 
(see  the  proposed  9  266.41(c)(6)).  As 
described  in  section  II.  Part  Two  of  the 
preamble,  we  are  proposing  these 
reduced  requirements  to  reduce  impacts 
on  recycled  oil  generators  (many  are 
small  businesses).  Further,  we  have 
proposed:  (1)  limited  secondary 
containment  requirements  for  generator 
storage  tanks,  and  (2)  a  conditional 
exemption  for  "small  quantity"  recycled 
oil  generators.  These  provisions 
significantly  reduce  regulatory  costs  to 
generators,  and  substantially  reduce  the 
number  of  generators  regulated. 
Although  the  intent  of  these  provisions 
is  primarily  to  mitigate  adverse  impacts 
on  environmentally  acceptable 
recycling,  the  reduced  standards  also 
serve  to  mitigate  small  business 
impacts. 

V.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB]  under  the  Paperwork  Reduction 


Act  of  1980. 44  U.S.C.  3501  et  seq. 
Submit  comments  on  these  requirements 
to  the  Office  of  Information  and 
Regulatory  Affairs;  OMB;  726  Jackson 
Place,  NW..  Washington,  DC  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  pubUc  comments  on  the 
information  collection  requirements. 

This  regulation  will  require  collection 
logs  or  shipping  papers,  internal 
recordkeeping,  and  facility  operation 
records,  including  testing  records.  Table 
12  presents  our  estimates  of  the  numbers 
of  shipping  forms  the  regulation  will 
require. 

The  purpose  of  these  forms  is  to  bring 
more  accountability  to  the  system,  and 
to  provide  a  means  for  enforcing  against 
violations.  We  have  reduced  the  burden 
of  these  requirements  by  proposing 
alternatives  to  the  analogous  Subtitle  C 
requirements  of  manifesting  and  full 
Part  B  permits. 

Table  12.— Paperwork  Requirements 

[Shipments  par  year  requiring  fraddng] 
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PART  FOUR— PUBUC  COMMENTS, 
BACKGROUND  DOCUMENTS. 
PUBUC  HEARINGS,  AND  UST  OF 
SUBJECTS 

This  Part  provides  information  that 
should  aid  interested  parties  to 
understand  EPA's  rationale  and  to 
prepare  comments  on  today's  proposal. 

I.  Solicitation  of  Public  Comments 

Today's  two  notices  describe 
regulatory  proposals,  and  therefore  the 
public  may  comment  on  any  aspect  of  or 
issue  related  to  the  proposals. 
Commenters  who  have  previously 
submitted  comments  piuvuant  to 
previous  EPA  used  oil  proposals  and 
Federal  Register  notices  (such  as  50  FR 
1684, 1/11/85)  should  re-submit  those 
comments  at  this  time  so  they  may  be 
considered  in  today's  proposal.  The 
Agency  will  not  address  comments 
submitted  pursuant  to  prior  Federal 
Register  notices  unless  the  comments 
are  re-submitted. 

n.  Availability  of  Background 
Documents 

EPA  relied  on  the  following  primary 
documents  in  developing  today's 
proposal.  All  documents  cited  in  the 
preamble  are  available  in  the  public 
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docket  for  this  rulemaking,  located  at 
EPA  Headquarters,  Room  S-212,  401 
"M"  Street,  Southwest.  Washington,  DC, 
20460.  The  docket  is  open  to  the  public 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  except  on  holidajrs. 
Some  of  the  documents  listed  below  are 
also  available  through  the  National 
Technical  Information  Service  (NTIS), 
an  agency  of  the  U.S.  Department  of 
Commerce,  located  in  Springfield. 
Virginia  (703)  487-465a  (NTIS  does 
charge  a  fee  per-page  for  documents 
ordered.) 

Composition  and  Management  of  Used  Oil 
Generated  in  the  U.S.,  by  Franklin 
Associates.  Limited,  November  1964.  NTIS 
#PB/8S-iaO-287. 

Listing  Background  Document  for  Used  Oil. 
US.  EPA  Office  of  Solid  Waste.  November 
1985. 

Regulatory  Impact  Analysis  of  the  Proposed 
Standards  for  the  Management  of  Used  Oil, 
U.S.  EPA.  Office  of  Solid  Waste.  November 
1985. 

IIL  AonoaiiGement  of  Pubik  Hearings 

EPA  will  hold  pubhc  hearings  on  the 
rules  (both  the  listing  and  management 
standards)  proposed  today  as  follows: 

•  January  a.  1966— Holiday  Inn,  North  Park 
Plaza.  10650  North  Central  Expressway, 
Dallas,  Texas  75231  (Phone:  214/373-6000) 

•  January  10,  7980— Ramada  Renaissance, 
55  Cyril  Magnin  Street  (One  block  north  of 
5th  &  Market),  San  Francisco,  California 
94102  (Phone:  415/392-8000) 

•  January  16, 1986— Department  of  Health 
and  Human  Services,  North  Auditorium  ("C* 
Street  entrance),  330  Independence  Ave..  SW. 
Washington.  DC  20201 

The  hearings  will  begin  at  9;30  a jn. 
(registration  at  900  a.m.)  and  will  end  at 
4:30  p.m.  unless  concluded  earlier.  EPA 
encourages  all  interested  persons  to 
attend  one  of  the  public  hearings.  If  you 
would  like  to  present  an  oral  statement 
at  one  of  the  hearings,  please  notify  in 
writing  Ms.  Geraldine  Wyer.  Office  of 
Solid  Waste  (WH-562).  U.S.  EPA. 
Washington.  DC.  20460. 

Oral  and  written  statements  may  be 
submitted  at  the  public  hearings. 
Persons  who  wish  to  make  oral 
presentations  must  restrict  their 
presentations  to  10  minutes  and  are 
encouraged  to  provide  written  copies  of 
their  complete  comments  for  inclusion  in 
the  official  record. 

ListofSoI^ects 

40  CFR  Part  260 

Administrative  practice  and 
procedure.  Confldential  business 
infoimation.  Hazardous  waste. 

40  CFR  Part  261 
HazardoiM  waste.  Recycling. 


40  CFR  Part  266 

Hazardous  waste.  Recycling. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Conndential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control 
Water  supply. 

40  CFR  Part  271 

Administrative  practice  and 
procedtwe,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

For  the  reasons  set  out  in  the 
Preamble,  it  is  proposed  to  amend  40 
CFR  Chapter  I  as  set  forth  below: 

Dated:  November  8. 1985. 
Lea  M.  Thooias, 

Administrator. 

PART  260— HAZARDOUS  WASTE 
MANAGEIIENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001 
through  3007.  30ia  3014.  3015.  3017.  3018. 
3019.  and  7004  of  the  Solid  Waste 
Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  {42  U.S.C.  6905, 
e912(a),  6921  through  6927,  6930,  6934. 
6935.  8937.  6938.  6939.  and  6974]. 

2.  In  Part  260.  a  new  definition  is 
added  to  S  260.10  to  read  as  follows: 

!  260.10    Deflnttiens. 
*        •        •        *        • 

"Recycled  oil"  means  used  oil  that  is 
either  burned  for  energy  recovery,  used 
to  produce  a  fuel,  reclaimed  (including 
used  oil  that  is  reprocessed  or  re- 
refined),  or  otherwise  recycled,  or  that  is 
accumulated,  collected,  stored, 
transported,  or  treated  prior  to  recycling. 

(1)  [Reserved  to  define  specific  types 
of  burning  considered  to  be  recycling.] 

(2)  The  term  includes  mixtures  of 
recycled  oil  and  other  materials,  but  not 
mixtures  containing  hazardous  waste 
(other  than  used  oil).  Used  oil  containing 
more  than  1000  ppm  of  total  halogens  is 
presumed  to  be  mixed  with  chlorinated 
hazardous  waste  listed  in  Part  261. 
Subpart  D  of  this  Chapter.  Persons  may 
rebut  this  presimiption  by  demonstrating 
that  the  used  oil  has  not  been  mixed 
with  hazardous  waste.  EPA  will  not 
presume  mixing  has  occurred  if  the  used 
oil  does  not  contain  significant 


concentrations  of  chlorinated  hazardous 
constituents  listed  in  Appendix  VIII  of 
Part  261  of  this  Chapter. 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  Part  281  is 
revised  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001.  3002. 
and  3014  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservaton  and 
Recovery  Act  of  1976.  as  amended  [42  U.S.C 
6905.  6812(a),  6821,  6922.  and  6934). 

4.  In  i  261.5.  paragraphs  (b)  and  (])  are 
revised  to  read  as  follows: 

§261.5    Special  rsquirsflMnts  for 
hazardous  wuts  generated  by  smafl 
quantHy  i 


(b)  Except  as  provided  by  paragraphs 
(e).  (f).  and  (j)  of  this  section,  a  small 
quantity  generator's  hazardous  wastes 
are  not  subject  to  regulation  under  Parts 
262  through  265,  270,  and  124  of  this 
chapter,  nor  to  the  notification 
requirements  of  section  3010  of  RCRA. 
provided  the  generator  complies  with 
fwragraph  (g)  of  this  section. 
*        •        •        •        • 

(j)  Used  oil.  (1)  Used  oil  that  is 
disposed  of  (and  not  recycled)  is 
included  in  the  quantity  determinations 
of  this  section  and  is  subject  to  the 
requirements  of  this  section. 

(2)  Used  oil  that  is  recycled  is  siibject 
to  regulation  as  follows: 

(i)  Recycled  oil  is  not  included  in  the 
quantity  determinations  and  is  not 
subject  to  the  requirements  of  this 
section,  but  instead  is  subject  to  Part 
266,  Subpart  E  of  this  chapter. 

(ii)(A)  When  hazardous  waste  that 
would  otherwise  be  conditionally 
exempt  from  full  regulation  under 
paragraph  (b)  of  this  section  is  mixed 
with  used  oil  in  the  course  of  recycling 
(e.g.,  during  collection  ot  storage)  the 
resultant  mixture  is  no  longer  subject  to 
the  reduced  requirements  of  this  section 
but  instead  is  subject  to  full  regulation 
under  Parts  262  through  265.  Part  266. 
Subparts  Subparts  C  and  D.  and  Parts 
270  and  124  of  this  chapter,  and  to  the 
notification  requirements  of  section  3010 
of  RCRA. 

(B)  Used  oil  containing  more  tharvlOQQ 
ppm  of  total  halogens  is  presumed  to 
have  been  mixed  with  chlorinated 
hazardous  waste  listed  in  Part  261. 
Subpart  D  of  this  chapter.  Persons  may 
rebut  this  presumption  by  demonstrating 
that  the  used  oil  has  not  been  mixed 
with  hazardous  waste.  EPA  will  not 
presume  mixing  has  occurred  if  (he  used 
oil  does  not  contain  significant 


Fed«»l  lUgMler  /  Vol.  SO.  No.  230  /  Friday.  November  29.  1985  /  Proposed  Roles 


49251 


conceDtrations  of  chlofinated  bezardous 
constituents  listed  in  Appendix  VIU  of 
Part  261  of  this  chapter. 

5.  In  S  261.8.  paragraph  (aU2)(iii)  is 

revised  to  read  as  fellows: 


926lJB 


for  racydaMc 


(2)  *  *  * 

(iii)  Recycled  oil,  (Subpart  E). 

N»le.-^4ixture8  of  used  oil  and  hazardous 
waste  are  not  recycled  oil  and  when 
recycled,  are  subject  to  full  regdaUon  nitder 
this  sectioiL  < 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC  WASTES 
AND  SPECIFIC  TYPES  OF  FACILITIES 

6.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Audwrity:  Sees.  1006.  2002(a),  3004,  and 
3014  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  {42  U.S.C. 
6905,  «12(a).  e924.  and  0934). 

7.  In  Part  266.  5  266.30(b}(l}  is  revised 
to  read  as  follows: 

§266^    AppOcaHMy. 

(b)  •  *  * 

(1)  Recycled  oil  is  subject  to  Subpart  E 
of  this  Part,  not  to  this  Subpart. 
*        «        •        *        • 

8.  In  Part  266,  Subpart  E  is  revised  to 
read  as  follows: 


Subpart  E— Standards  for  the  Mana^mant 
of  Racvcled  OH 

Sect.  |j 

266.40  Applicability. 

266.41  Standards  for  generators. 

266.42  Standards  for  transporters. 

266.43  Standards  for  owners  and  operators 
of  used  oil  recycling  facilities. 

286.44  Standards  for  burners. 

Subpart  E— Staitdards  for  the 
Management  of  Recycled  OH 

§266.40    AppHcabinty. 

[a]  General.  (1)  This  subpart  applies 
to  recycled  oil  that  is: 

(i)  Hazardous  waste,  as  defined  by 
§§281.1-261.3  of  this  chapter;  or 

Note:  Recycled  oil  ii  a  subset  of  used  oil, 
the  latter  being  listed  as  "F030"  in  J  281  Jl  of 
this  chapter. 

(ii)  Household  waste,  but  only  when 
a^reguted  or  accumulated  at  service 
stations,  auto  centers.'or  other  "do-it- 
yourselfer"  collection  centers.  The 
owner  or  operator  of  a  collection  center 
that  accepts  household  recycled  oil  is 


considered  a  "generator"  for  the 
purposes  erf  this  Subpart  and  is  subject 
either  to  paragraph  (c)  of  this  section  or 
to  i  26&41  of  this  subpart  as  applicable; 
or 

(iii)  Recovered  from  only  wastewater 
exenqited  &om  regulation  under 
i  286.3(8)  (2)  (iv)  (F)  of  this  chapter.  The 
person  who  recovers  the  oil  is 
considered  a  "generator"  for  the 
purposes  of  this  Subpart,  and  is  subject 
either  to  paragraph  (c)  of  this  section  or 
to  {  266.41  of  Ais  subpart,  as  amjlicable. 

(2)  Conditional  exemptions.  The 
following  recycled  oils,  when  recycled 
in  compliance  with  paragraph  (b)  of  this 
section,  are  not  subject  to  any  further 
requirements  under  this  subpart 

(i)  Fuel  meeting  the  following 
specification,  to  be  known  as 
"specification  fuel:" 


recyoh)  Oil  Fuel  SPEcmcAnoN 

ConttNuam/Piictiaity 

,»SowtWi'  Hvl 

Araanic....  

5  ppm  invdmunL 
2  pom  nmdnwnL 
10  ppm  marimum. 
iCX)  ppm  maximum. 
4000  ppm  magdmum. 
lOOppmiMginum. 

Cikrlimm 

Ownaiuni       

Laid _ 

ToWhalogm*                 .    . 
FlMhpoiBi _.    .  _ 

Notaa— Ttia  ipadBcrton  does  not  ^ipty  to  used  ol 
with  hazaKtoua  inaili.  Sucti  nvtum  muat  ba 
hazardoua  waste. 


(ii)  Asphalt  paving  material  containing 
either  of  the  following  used  oil  recycling 
residues: 

(A)  Distillation  bottoms  from  used  oil 
re-refining;  or 

(B)  Residue  [i.e..  baghouse  dust)  from 
a  fabric  filter  air  pollution  control  device 
used  to  control  emission  from  recycled 
oil  combustion. 

(b)  Conditions  to  exempt  certain 
recycled  Oils.  Recycled  oil  is  subject  to 
this  Subpart  until  the  conditions  of  this 
paragraph  have  been  compUed  with: 

(1)  Specification  fuel.  In  order  for  fuel 
to  be  exempted  from  regulation  imder 
paragraph  (a)  (2)  (i)  of  this  section,  the 
person  first  claiming  the  exemption 
must: 

(i)  Document  through  analysis  that  the 
recycled  oil  does  meet  the  specification 
in  §  266.40(a)  (2)  (i)  of  this  subpart. 
Analytical  procedures  must  be  specified 
in  the  plan  required  by  §  266.43  (b)  (2)  of 
this  subpart;  and 

(ii)  Record  the  following  information 
fcr  each  shipment  of  specification  fuel: 

(A)  The  name  and  address  of  the 
receiving  facility; 

Note — Since  this  exemption  is  far  fuel,  the 
receiving  facility  is  expected  to  either  bum 
the  recycled  oil  or  use  it  to  produce  fuel. 

(B)  The  quantity  of  specification  fuel 
sent 

(C)  The  date  of  shipment  and 

(D)  A  cross-reference  to  analysis 
performed  under  S  266.43  (b)  (2)  of  this 


subpart  [i.e.,  the  dooioientation  that  tfie 
fuel  meets  the  specification  of  pargraph 
(a)  (2)  (i)  of  this  section). 

(iii)  Maintain  records  of  analyses  and 
shipments  of  specification  fuel  as  part  of 
the  facility's  operating  record  required 
under  {  2ee.43(f)  of  this  subpart 

(2)  Asphalt  paving  material.  In  order 
for  asphalt  paving  material  to  be 
exempted  from  r^ulation  under 
paragraph  (a)  (2)  (ii)  of  this  section,  a 
person  must  ensure  that  the  distillation 
bottoms  or  baghouse  dust  that  has  been 
incorporated  into  the  paving  material 
has  undergone  a  chemical  reaction  in 
the  course  of  producing  the  material  so 
as  to  become  inseparable  by  physical 
means. 

(c)  Small  quantity  recycled  oil 
generators,  A  generator  of  1000 
kilograms  or  less  of  recycled  oil  per 
calender  month  need  not  manage  the     » 
recycled  oil  generated  in  that  month 
under  this  Subpart,  provided  the 
following  requirements  are  complied 
with.  Such  a  generator  is  a  "small 
quantity  recycled  oil  generator." 
Requirements: 

(1)  On-site  management  If  the 
recycled  oil  is  managed  on-site,  the 
following  requirements  apply: 

(i)  The  use  of  recycled  oil  for  road 
treatment  dust  suppression,  or  road 
oiling  is  prohibited; 

(ii)  [Reserved  for  controls  on  burning.] 

(iii)  Small  quantity  recycled  oil 
generators  may  accumulate  and  store 
recycled  oil  on-site.  If  more  than  1000 
kilograms  is  accumulated  at  any  time. 
all  of  the  accumulated  recycled  oil  is 
subject  to  the  remainder  of  this  subpart, 
not  to  the  special  requirements  of 
paragraph  (c)  of  this  section.  The 
generator,  whoi  the  quantity  limitation 
is  exceeded,  becomes  subject  to  the 
generator  requirments  of  §  266.41  of  this 
Subpart. 

(iv)  A  small  quantity  recycled  oil 
generator  must  not  install  a  tank  system 
unless  the  following  installation 
requirements  are  complied  with. 
Paragraph  (c)  (1)  (iv)  (B)  of  this  section 
does  not  apply  if  soU  tests  conducted  in 
accordance  with  ASTM  Standard  G57- 
78  show  that  soil  resistivity  at  the  site  is 
12,000  ohm-cm  or  more.  Installation 
requirements: 

(A)  Such  tank  will  prevent  releases 
due  to  corrosion  or  structural  failure  for 
the  operational  life  of  the  tank;  and 

(B)  Such  tank  is  cathodically 
protected  against  corrosion,  constructed 
of  non-corrosive  material,  or  designed  in 
a  manner  to  prevent  the  release  of 
recycled  oil;  and 

(C)  The  material  used  in  the 
construction  or  Uning  of  the  tank  is 
compatible  with  recycled  oil. 
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Note. — Steel  and  fiberglass  are  both 
compatible  with  most  used  oils. 

(2)  Off-site  recycling,  (i)  A  small 
quantity  recycled  oil  generator  may 
send  his  recycled  oil  off-site  for 
legitimate  recycling. 

(ii)  When  a  small  quantity  recycled  oil 
generator  sends  oil  off-site  for  recycling, 
it  becomes  subject  to  the  remainder  of 
this  subpart  upon  collection  [i.e.,  when 
accepted  by  the  transporter). 

Note. — A  person  who  collects  recycled  oil 
from  small  quantity  recycled  oil  generators  is 
subject  to  the  transporter  requirements  of 
S  286.42  of  this  subpart 

(3)  Mixing  with  non-hazardous  waste. 
A  small  quantity  recycled  oil  generator 
may  mix  his  recycled  oil  with  non- 
hazardous  waste  and  remain  subject  to 
paragraph  (c)  of  this  section  as  long  as 
the  recycled  oil  portion  of  the  mixture 
does  not  exceed  1000  kilograms. 

(d)  Used  oil  mixed  with  hazardous 
waste.  (1)  Used  oil  that  has  been  mixed 
with  hazardous  waste,  including  waste 
from  generators  that  would  otherwise  be 
subject  to  the  special  requirements  of 

S  261.5  of  this  chapter,  is  not  subject  to 
this  Subpart  but  instead  is  subject  to  full 
regulation  under  Parts  262  through  265. 
Part  266,  Subparts  C  and  D,  and  Parts 
270  and  124  of  this  chapter,  and  to  the 
notification  requirements  of  section  3010 
ofRC3lA. 

(2)  Used  oil  containing  more  than  1000 
ppm  of  total  halogens  is  presumed  to  be 
mixed  with  chlorinated  hazardous  waste 
listed  in  Part  281,  Subpart  D  of  this 
chapter.  Persons  may  rebut  this 
presumption  by  demonstrating  that  the 
used  oil  has  not  been  mixed  with 
hazardous  waste.  EPA  will  not  presume 
mixing  has  occurred  if  the  used  oil  does 
not  contain  significant  concentrations  of 
chlorinated  hazardous  constituents 
listed  in  Appendix  VIII  of  Part  261  of 
this  chapter. 

(e)  Definitions  and  other  general 
provisions.  (1)  The  terms  used  in  this 
Subpart  unless  otherwise  noted,  have 
the  meanings  provided  in  5  §  260.10, 
261.1,  261.2.  and  261.3  of  this  chapter. 

(2)  The  following  general  provisions  of 
Part  280  apply  throughout  this  subpart: 

Section  260.2,  availability  and 

confidentiality  of  information: 
Section  260.3,  use  of  number  and  gender: 
Section  260.11,  references;  and 
Subpart  C,  rulemaking  petitions. 

(3)  Authorized  facilities.  When  used 
in  this  Subpart,  the  term  "authorized 
facility"  means  a  facility  authorized  to 
manage  recycled  oil  under  one  of  the 
following  authorities: 

(i)  The  facility  has  been  permitted  by 
EPA  under  Part  270,  Subparts  A  throuj^ 
E  of  this  chapter;  or 


(ii)  The  facility  has  been  permitted-by- 
rule  under  \  270.60  of  tbis  chapter  or 

(iii)  The  facility  has  been  permitted  by 
a  State  with  a  hazardous  waste  program 
approved  by  EPA  under  Part  271  of  this 
chapter;  or 

(iv)  The  facility  is  in  interim  status 
under  section  3005(e)  of  RCRA  and  Part 
27a  Subpart  G  of  this  chapter. 

§  266.41    Standards  for  generators. 

(a)  Applicability— {\)  General.  This 
section  applies  to  generators  of  recycled 
oil.  including  persons  who  aggregate 
household-generated  recycled  oil  and 
persons  who  recover  used  oil  from  oily 
wastewater  (for  recycling),  but  not  to 
small  quantity  recycled  oil  generators 
who  comply  with  9  266.40(c)  of  this 
subpart. 

(2)  Owners  and  operators  of  facilities 
that  recycle  or  store  recycled  oil  are 
subject  to  paragraph  (d)  of  this  section 
in  addition  to  §  266.43  of  this  subpart 
when  they  initiate  off-site  shipments.' 

(3)  A  generator  who  transports 
recycled  oil  off-site  is  subject  to  the 
transporter  standards  of  S  266.42  of  this 
subpart  in  addition  to  this  section. 

(4)  A  generator  who  uses  recycled  oil 
on-site  in  a  manner  constituting  disposal 
as  defined  by  S  266.20  of  this  chapter  is 
subject  to  the  standards  for  persons 
using  hazardous  waste  in  a  manner 
constituting  disposal  of  9  266.23  of  this 
chapter  in  addition  to  this  section. 

(5)  A  generator  who  bums  recycled  oil 
on-site  is  subject  to  the  burner 
standards  of  9  266.44  of  this  subpart  in 
addition  to  this  section. 

(6)  A  person  who  collects  recycled  oil 
from  small  quantity  recycled  oil 
generators  under  9  286.40(c)  of  this 
subpart  is  subject  to  the  transporter 
standards  of  9  266.42  of  this  subpart  but 
is  not  subject  to  this  section. 

(b)  Identification  numbers.  Generators 
must  comply  with  9  282.12  of  this 
chapter. 

(c)  On-site  storage.  Except  as 
provided  by  this  paragraph  a  generator 
who  stores  on-site  is  subject  9  266.43  of 
this  subpart  as  well  as  this  section. 
Generators  who  meet  the  following 
requirements  are  not  subject  to  9  286.43 
of  this  subpart: 

(1)  The  generator  only  stores  recycled 
oil  in  either  tanks  or  containers; 

(2)  Recycled  oil  is  stored  on-site  no 
longer  than  90  days; 

(3)  Tanks  and  containers  must  be 
clearly  labeled  with  the  term 
"RECYCLED  OBU" 

(4)  Container  standards.  Generators 
storing  in  containers  must  comply  with 
the  following  requirements  from  Subpart 
I  of  Part  285  of  this  Chapter: 

Section  265.171,  the  condition  of 
containers; 


Section  265.173,  the  management  of 

containers; 
Section  265.174,  inspections;  and 
Section  265.176,  special  requirements  for 

ignitable  waste. 

(5)  Standards  for  tank  systems. 
Generators  storing  in  tanks  must  comply 
with  the  following  requirements  ior  tank 
systems: 

(i)  Uncovered  tanks  must  be  operated 
to  ensure  at  least  80  centimeters  (2  feet) 
of  freeboard,  unless  the  tank  is  equipped 
with  a  secondary  containment  structure 
(e.g.,  dike  or  trench)  or  a  diversion 
structure  (e.g.,  standby  tank)  with  a 
capacity  that  equals  or  exceeds  the 
volume  of  the  top  60  centimeters  (2  feet) 
of  the  tank; 

(ii)  Continuously  fed  tanks.  Where 
recycled  oil  is  continuously  fed  into  a 
tank,  the  tank  must  be  equipped  with  a 
means  to  stop  this  inflow  (e.g..  a  waste 
feed  cutoff  system  or  bypass  system  to  a 
standby  tank): 

(iii)  Tank  system  inspection 
requirements.  The  generator  must 
conduct  and  document  an  inspection  of 
(where  present): 

(A)  Discharge  control  equipment  (e.g., 
waste-feed  cutoff  systems,  bypass 
systems,  and  drainage  systems)  at  least 
once  each  operating  day,  to  ensure  that 
it  is  in  good  working  order 

(B)  Data  gathered  fi^m  monitoring 
equipment  (e.g.,  pressure  and 
temperature  gauges)  and  leak  detection 
equipment,  at  least  once  each  operating 
day,  to  ensure  that  the  tank  system  and 
leak  detection  system  (if  any)  are  being 
operated  according  to  their  design; 

(C)  Fvor  uncovered  tanks,  the  level  of 
recycled  oil  in  the  tank  at  least  once 
each  operating  day; 

(D)  The  aboveground  portions  of  the 
tank  system,  if  any,  at  least  once  each 
operating  day,  to  detect  corrosion  or 
leaking  of  fixtures,  joints,  or  seams;  and 

(E)  The  construction  materials  of,  and 
the  area  immediately  surrounding  the 
externally  accessible  portion  of  the  tank 
system  and  secondary  containment 
structure  (if  any)  at  least  weekly  to 
detect  erosion  or  signs  of  leakage  (e.g., 
oil  spots,  dead  vegetation). 

(iv)  Closure  of  tank  systems.  At 
closure,  all  recycled  oil  and  associated 
residues  must  be  removed  from  tanks, 
discharge  control  equipment,  and 
discharge  confinement  structures  (if 
present). 

Note. — Used  oil  and  associated  residues 
removed  at  closure  are  subject  to  this  subpart 
if  recycled.  If  disposed  of  (or  if  mixed  with 
another  hazardous  waste]  the  used  oil  and 
residues  are  subject  to  the  hazardous  waste 
regulations  of  Parts  261-265  of  this  chapter. 
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(v)  Special  requirements  for  ignitable 
recycled  oil.  A  generator  who  stores 
ignitable  recycled  oil,  as  defined  by 
§  261.21  of  this  chapter,  must  comply 
with  the  buffer  zone  requirements  for 
tanks  4:ontained  in  Tables  2-1  through  2- 
6  of  the  National  Fire  Protection 
Association's  "Flammable  and 
Combustible  Liquid's  Code"  1977  or  1961 
[incorporated  by  reference,  see  {  200.11 
of  this  chapter]. 

(vi)  Special  requirements  for  tank 
systems  that  are  leaking.or  otherwise 
unfit-for-use.  A  generator  with  a  tank 
system  that  is  leaking  or  otherwise  unfit- 
for-use  must  comply  with  the  following 
in  addition  to  otherwise  applicable 
para^^phs  of  this  section: 

(A)  A  tank  system  found  to  be  leaking 
must  be  immediately  removed  from 
service  and  the  generator  must  satisfy 
the  followring  requirements: 

(7)  The  flow  or  addition  of  recycled  oil 
into  the  tank  system  must  be  stopped 
immediately; 

[2]  The  remaining  recycled  oil  in  the 
tank  system  (or  its  secondary 
containment  system,  if  any)  must  be 
removed  as  quickly  as  possible  and  no 
later  than  24  hours  after  detection  of  the 
leak  so  that  no  further  release  of 
recycled  oil  is  permitted  to  occur  and 
inspection  or  repair  of  the  tank  system 
can  be  performed; 

(J)  Necessary  steps  must  be 
immediately  taken  to  contain  any  visible 
contamination  resulting  from  a  release 
from  the  tank  system  that  has  occurred 
or  is  occurring;  and 

[4)  The  Regional  Administrator  must 
be  notified  within  24  hours  after 
conHrmation  of  the  leak. 

(B)  Tank  systems  taken  out  of  service 
in  accordance  with  paragraph 
(c)(5)(vi)(A)  of  this  section  must  be  (at 
the  option  of  the  generator]  either: 

[1]  Closed  in  accordance  with 
Paragraph  (c)(5)(v)  of  this  section;  or 
(2)  Repaired;  or 
[3]  Replaced. 

(C)  When  the  generator  repairs  or 
replaces  a  tank  system  under  paragraph 
(c)(5)(vi){B)  of  this  section,  he  must  then 
comply  with  the  standards  for  new  tank 
systems  in  paragraph  (c)(5)(vii)  of  this 
section. 

(vii)  Special  requirements  for  new 
tank  systems.  A  generator  who  installs  a 
tank  system  after  [reserved  for  the 
effective  date  of  these  regulations]  must 
comply  with  the  following  requirements 
in  addition  to  otherwise  applicable 
paragraphs  of  this  section: 

(A)  [Reserved  for  secondary 
containment  standards];  and 

(B)  [Reserved  for  closure  and  post- 
closure  requirements]. 


(6)  Standards  for  facility 
management.  Generators  must  comply 
with  the  following  requirements: 

(i)  Required  items.  The  following 
items  must  be  on-site: 

(A)  A  telephone; 

(B)  An  appropriate  number  and  type 
of  portable  fire  extinguisherr.  and 

(C)  Absorbents  (e.g.,  sawdust]  or 
other  spill  control  material. 

Note, — Used  oil  spill  clean-up  materials 
and  used  oil-soaked  absoibents  are 
hazardous  wastes.  If  recycled,  the  materials 
are  subject  to  this  Subpart.  If  disposed  of,  the 
material  i*  tubfect  to  full  regulation  as 
hazardoos  waste  under  Parts  281-28S,  Z70, 
and  124  of  this  chapter. 

(ii)  Emergency  coordinator.  At  all 
times  there  must  be  at  least  one 
employee  either  on  the  premises  or  on 
call  [i.e.,  available  to  respond  to  an 
emergency  by  reaching  the  facility 
within  a  short  period  of  time)  with  the 
responsibility  for  coordinating  all 
emergency  response  measures  specified 
in  paragraph  (c](6)(v)  of  this  section. 
This  is  the  emergency  coordinator. 

(iii)  Arrangements  with  local 
authorities.  The  generator  must  request 
an  inspection  by  the  local  fire 
department  to  famiUarize  the  fire 
personnel  with  the  layout  of  the  facility, 
where  oil  is  stored,  and  entrances  to  and 
roads  within  the  facility,  and  to 
determine  that  an  appropriate  number 
and  type  of  fire  extiiiguishers  are 
present.  Where  the  fire  department 
declines  to  conduct  such  an  inspection, 
the  generator  must  document  such 
refusal  and  keep  a  resord  of  the  refusal 
at  die  facility. 

(iv)  Posting  of  information.  The 
generator  must  post  the  following 
information  next  to  the  telephone:    ' 

(A)  Name  and  telephone  number  of 
the  emergency  coordinator 

(B)  Location  of  Hre  extinguishers,  spill 
control  materials,  and  if  present,  fire 
alarm;  and 

(C)  Telephone  number  of  the  fire 
department,  unless  the  facility  has  a 
direct  alarm. 

(v)  Emergency  procedures.  Kther  the 
emergency  coordinator  or  his  designee 
must  respond  to  emergencies  as  follows: 

(A)  In  the  eyent  of  a  fire,  attempt  to 
extinguish  it  using  a  fire  extinguisher 
and  call  the  fire  department; 

(B)  In  the  event  of  a  spill,  contain  the 
flow  of  oil  to  the  extent  possible  and  as 
soon  as  practical  dean-up  the  oil  and 
any  contaminated  materials  or  soil; 

(C)  When  either  the  fire  department 
must  be  summoned  or  when  a  spill 
reaches  surface  waters  or  an  ac^ining 
shoreline  the  generator  must  file  a  report 
with  the  Regional  Administrator  within 
15  days  including  the  following: 
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(1)  The  name,  address,  and  EPA 
identification  number  of  the  generator; 

[2]  Date,  time,  and  type  of  incident 
(e.g.,  spill  or  fire]; 

[3]  Quantity  of  oil  involved  in  the 
incident; 

[4]  Extent  of  injuries,  if  any;  and 

(5)  Estimated  quantity  and  dispositioa 
of  recovered  materials. 

(vi)  Personnel  training.  The  generator 
must  ensure  that  all  employees  are 
thoroughly  familiar  with  proper  handling 
and  emergency  procediues  under 
paragraph  (c)  of  this  section. 

(d)  Shipments  off-site.  A  generator  or 
an  owner  or  operator  who  initiates  a 
shipment  off-site  must  comply  with  the 
following: 

(1)  General,  (i)  A  generator  (or  owner 
or  operator)  must  comply  with  the  pre- 
transport  requirements  of  S  S  262.30, 
262.31,  262.32,  and  262,33  of  this  chapter, 
and  the  international  shipment 
requirements  of  {  262.50  of  this  chapter. 

(ii)  Except  as  provided  by  paragraph 
(d)(2)  of  this  section,  a  generator  (or 
owner  or  operator]  must  comply  with 
the  manifest  requirements  of  Part  262, 
Subpart  B  of  this  chapter,  and  the 
exception  reporting  requirements  of 
S  262.42  of  this  chapter. 

(2)  Special  requirements  when  a 
recycling  contract  exists.  When  die 
conditions  of  paragraph  (d)(2)(i]  of  this 
section  are  met  the  generator  (or  owner 
or  operator)  may,  at  his  option,  comply 
with  paragraph  (d)(2](ti)  of  this  section 
in  Ueu  of  the  manifest  requirements  of 
Part  262,  Subpart  B  of  this  chapter,  and 
the  exception  reporting  requirements  of 
§  262.42  of  this  chapter. 

(i)  Conditions.  The  generator  (or 
owner  or  operator]  must  either. 

(A)  Enter  into  a  written  agreement  for 
delivery  of  recycled  oil  to  an  authorized 
facility.  The  generator  (or  owner  or 
operator)  must  keep  a  copy  of  each 
agreement  at  his  site  for  as  long  as  the 
agreement  is  in  effect;  or 

(B)  Manage  the  recycled  oil  at  a 
facility  that  he  owns  and  that  is 
authorized  to  manage  recycled  oil. 

Note.— Section  266.40(6]  (3)  defines  the 
types  of  facilities  authorized  to  manage 
recycled  oil. 

[ii]Jlequirementa — (A)  Required 
notices.  The  generator  (or  owner  or 
operator],  before  initiating  a  shipment 
off-site,  must  obtain  a  one-time  written 
and  signed  notice  from  the  owner  or 
operator  of  the  receiving  facility 
certifying  that  the  facility  is  authorized 
to  manage  recycled  oil,  and  including 
the  facihty's  EPA  identification  number. 
The  generator  (or  owner  or  operator] 
must  keep  each  written  notice  received 
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for  at  least  three  years  from  the  date 
recycled  oU  is  last  sent  to  the  facility. 

(B)  Designated  facilities.  When 
offering  a  shipment  of  recycled  oil  to  a 
transporter,  the  generator  (or  owner  or 
operator)  must  provide  the  transporter 
with  the  names,  addresses,  and  EPA 
identification  numbers  of  those  facilities 
who  have  provided  the  written  notice 
required  by  pararaph  (d)(2)(ii)(A)  of  this 
section. 

(C)  Records  of  shipments.  For  each 
shipment  off-site,  the  generator  (or 
owner  or  operator]  must  record  the 
following  information.  The  records  must 
be  retained  for  at  least  three  years  from 
the  date  of  shipment.  Required 
information: 

[1]  The  name,  address,  and  EPA 
identification  number  of  the  transporter; 

(2)  The  quantity  of  recycled  oil  being 
shipped;  and 

[3]  The  date  of  shipment. 

§266.42    Standards  for  transporters. 

(a)  Applicability.  (l)(i)  This  section 
applies  to  transporters  of  recycled  oil. 
including  persons  who  collect  from 
small  quantity  recycled  oil  generators 
under  S  286.40(c)(2)  of  this  subpart; 

(ii)  This  section  does  not  apply  to  on- 
site  transportation  either  by  generators 
or  by  owners  or  operators  of  facilities. 

(iii)  This  section  does  not  apply  to 
transportation  of  the  recycled  oils 
exempted  under  §S  266.40(a)(2)  and 
266.40(b)  of  this  subpart,  nor  to 
transportation  of  household-generated 
recycled  oil  from  households  to 
collection  centers. 

(2)  A  transporter  is  subject  to  the 
generator  standards  of  §  266.41  of  this 
Subpart  in  addition  to  this  section  if  he: 

(i)  Transports  recycled  oil  into  the 
United  States  from  abroad;  or 

(ii)  Mixes  recycled  oils  of  different 
DOT  shipping  descriptions  by  placing 
them  in  the  same  container. 

(3)(i)  Except  as  provided  by  paragraph 
(a)(3)(ii)  of  this  section,  a  transporter 
who  recycles  or  stores  recycled  oil  at  a 
facility  is  subject  to  the  standards  for 
used  oil  recycling  facilities  of  §  266.43  of 
this  subpart 

(ii)  Storage  of  recycled  oil  at  a  fransfer 
facility  for  a  period  not  exceeding  10 
days  is  exempt  from  $  266.43  of  this 
subpart  and  from  permitting  under  Part 
270  of  this  chapter,  provided  the 
following  conditions  are  met: 

(A)  Containers  used  for  storage  must 
meet  applicable  packaging  requirements 
of  the  U.S.  Department  of 
Transportation  under  49  CFR  Parts  173, 
178,  and  179;  and 

(B)  [Reserved  for  tank  system 
secondary  containment  standards.] 


(b)  Identification  numbers. 
Transporters  must  comply  with  S  263.11 
of  this  chapter. 

(c)  Discharges.  Transporters  must 
comply  with  Part  263,  Subpart  C  of  this 
chapter. 

(d)  Manifested  shipments.  When  a 
transporter  accepts  a  shipment  of 
recycled  oil  accompanied  by  a 
hazardous  waste  manifest  he  must 
comply  with  the  manifest  and 
recordkeeping  requirements  of  Part  263, 
Subpart  B  of  this  chapter. 

(e)  Shipments  without  manifests.  A 
fransporter  may  accept  recycled  oil  frt)m 
a  generator  without  a  hazardous  waste 
manifest  under  the  special  conditions  of 
either  S  266.40(c)(2)  of  this  subpart 
pertaining  to  small  quantity  recycled  oil 
generators  or  of  S  286.41(d)(2)(i)  of  this 
subpart  pertaining  to  recycling 
contracts.  When  so  accepting 
unmanifested  shipments,  the  transporter 
must  comply  with  the  following 
requirements  in  lieu  of  Part  263,  Subpart 
B  of  this  chapter. 

(1)  Record  of  acceptance.  For  each 
acceptance,  the  transporter  must  record 
the  following  information.  The  record 
must  be  retained  for  at  least  three  years 
from  the  date  of  acceptance.  Required 
information: 

(i)  The  name,  address,  and  (when 
applicable)  EPA  identification  number 
of  the  generator  (or  the  owner  or 
operator)  offering  the  shipment; 

(ii)  The  quantity  of  recycled  oil 
accepted; 

(iii)  The  proper  shipping  name  of  the 
oil  under  U.S.  Department  of 
Transportation  rules  in  49  CFR  Part  172; 
and 

(iv)  The  date  the  recycled  oil  is 
accepted. 

(2)  Delivery.  Transporters  must 
deliver  all  recycled  oil  accepted  within  . 
35  days  of  acceptance  to  a  facility  that 
meets  the  following  conditions: 

(i)  The  facility  is  authorized  to 
manage  recycled  oil;  and 

(ii)  Except  for  recycled  oil  collected 
from  small  quantity  recycled  oil 
generators  under  5  286.40(c)  of  this 
subpart,  the  facility  is  one  of  the 
facilities  designated  according  to 
S  2e6.41(d)(2)(ii)(B)  of  ths  subpart:  and 

(iii)  When  recycled  oil  is  collected 
from  small  quantity  recycled  oil 
generators  under  §  266.40(c)(2)  of  this 
subpart,  the  transporter  must,  before 
delivering  oil  to  a  facility,  obtain  from 
the  owner  or  operator  of  the  facility  a 
one-time  written  and  signed  notice 
-certifying  that  the  facility  is  authorized 
to  manage  recycled  oil,  and  including 
the  facility's  EPA  identification  number. 
The  transporter  must  keep  each  notice 
received  for  at  least  three  years  from  the 


date  recycled  oil  is  last  delivered  to  the 
facility. 

(3)  Records  of  delivery.  For  each 
deUvery.  the  fransporter  must  record  the 
following  information.  The  records  must 
be  retained  for  at  least  three  years  from 
the  date  of  dehvery.  Required 
information: 

(i)  The  name,  address,  and  EPA 
identification  number  of  the  receiving 
facility; 

(ii)  The  quantity  of  recycled  oQ 
delivered;  and 

(iii)  The  date  of  delivery. 

9  266.43    Standards  for  owner*  and 
oparatora  of  uaad  oH  racyding  facllitias. 

(a)  Applicability— (1)  General,  (i)  This 
section  applies  to  owners  and  operators 
of  facilities  that  recycle  or  store 
recycled  oil.  including,  but  not  limited 
to:  Reclaimers,  reprocessors,  re-refiners, 
blenders,  and  burners.  A  facility  subject 
to  any  paragraph  of  this  section  will  be 
known  as  a  "used  oil  recycling-facility." 

(ii)  This  section  does  not  apply  to 
facilities  that  only  manage  recycling  oil 
that  has  been  exempted  under 
9§  26e.40(a)(2)  and  266.40(b)  of  this 
subpart. 

(2)  Generators,  (i)  Except  as  provided 
by  §S  266.40(c)  and  26e.41(c)  this 
subpart,  generators  who  recycle  or  store 
recycled  oil  are  subject  to  this  section  as 
well  as  S  266.41  of  this  subpart. 

(ii)  Except  as  provided  by  the 
conditional  exemptions  §S  266.40(a)(2) 
and  26e.40(b)  of  this  subpart,  an  owner 
or  operator  who  initiates  a  shipment  off- 
site  must  comply  with  S  266.41(d)  of  the 
generator  requirements  of  this  subpart. 

(3)  Transporters.  Except  as  provided 
by  the  special  provisions  of 

§  266.42(a)(3)  of  this  subpart  for  transfer 
facilities,  a  transporter  who  recycles  or 
stores  recycled  oil  at  a  facility  is  subject 
to  this  section  as  well  as  9  266.42  of  this 
subpart. 

(4)  Recyclers  without  storage,  (i) 
Except  as  provided  by  paragraph 
(a)(4)(ii)  of  this  section,  the  owner  or 
operator  of  a  facility  who  recycles  but 
'does  not  store  recycled  oil  is  subject 
only  to  the  following  requirements  from 
this  part  or  Part  264  of  this  chapter,  as 
applicable: 

Section  264.11,  EPA  identincation  numbers; 
Section  264.12,  required  notices; 
Section  266.23,  standards  for  uses 

constituting  disposal; 
Section  266.41(d],  requirements  for  shipments 

sent  off-site; 
Section  266.43(b)(1).  (b)(2),  and  (b)(3), 

analysis  requiremments: 
Section  266.43(e),  acceptance  of  recycled  oil 

from  off-site; 
Section  266.43(f).  recordkeeping  and 

reporting:  and 
Section  266.44,  the  standards  for  burners. 
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(ii)  The  owner  or  operator  of  a  facility 
who  recycles  used  oil  in  a  surface 
impoundment  is  subject  to  all  applicable 
paragraphs  of  this  section,  not  to  the 
reduced  requirements  of  paragraph 
(a)(4)(l)  of  this  section. 

(5)  Additional  requirements  for 
certain  facilities.  In  addition  to  all  other 
applicable  provisions  of  this  Subpart, 
the  following  owners  and  operators  are 
subject  to  additional  requirements  as 
follows: 

(i)  An  owner  or  operator  of  any  of  the 
following  kinds  of  facilities  must  comply 
with  Part  270,  Subpart  G  of  this  Chapter 
pertaining  to  requirements  for  interim 
status  facilities: 

(A)  A  facility  where  recycled  oil  is 
stored  or  recycled  in  a  surface 
inpoundment;  or 

(B)  A  facility  where  hazardous  waste 
is  managed  in  addition  to  recycled  oil: 
or 

(C)  A  facility  where  recycled  oil  is 
managed  in  a  manner  constituting 
disposal  (as  defmed  by  S  266.20  of  this 
Chapter). 

Notew — A  facility  that  has  received  a  permit 
under  Part  270  or  Part  271  of  this  chapter  is 
not  eligible  for  interim  status.  In  order  to 
mSnaga  recycled  oil,  a  facility  that  has 
received  a  permit  must  comply  with  S  S  124.5 
and  270.41  pertaining  to  permit  modiflcations. 

(ii)  An  owner  or  operator  who  uses 
recycled  oil  in  a  manner  constituting 
disposal  (as  defined  in  S  266.20  of  tMs 
chapter  is  subject  to  §  266.23  of  this 
chapter. 

(iii)  An  owner  or  operator  who  bums 
recycled  oil  for  energy  recovery  is 
subject  to  S  266.44  of  this  subpart. 

(iv)  An  owner  or  operator  who  is 
either  excluded  from  permitting-by-rule 
under  S  270.60(d)(1)  of  this  chapter,  or 
who  is  required  to  obtain  an  individual 
facility  permit  under  S  270.60(d](3)  of 
this  chapter,  must  comply  with  S  264.101 
of  this  chapter  pertaining  to  corrective 
measures  for  releases  from  solid  waste 
management  units,  as  applicable. 

(b)  General  facility  standards.  The 
owner  or  operator  must  comply  with 
Part  264,  Subpart  B  ef  this  chapter, 
except  that  in  lieu  vi  the  analysis 
requirements  of  S  264.13  of  this  chapter, 
the  owner  or  operator  must  comply  with 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section. 

(1)  Analysis  requirements.  The  owner 
or  operator  must  perform  sampling  and 
analysis  as  necessary  to  comply  with 
applicable  provisions  of  this  Subpart.  At 
a  minimum,  the  analysis  must  include 
the  following: 

(i)  Halogens.  The  owner  or  operator 
must  determine  the  total  halogen 
content  of  used  oil  managed  at  the 
facility.  Used  oil  containing  more  than 


1000  ppm  total  halogens  is  presumed  to 
be  mixed  with  chlorinated  hazardous 
waste  listed  in  Part  261,  Subpart  D  of 
this  chapter.  Persons  may  rebut  this 
presumption  by  demonstrating  that  the 
used  oil  has  not  been  mixed  with 
hazardous  waste.  EPA  will  not  presume 
that  used  oil  has  "been  mixed  with 
hazardous  waste  if  it  does  not  contain 
significant  concentrations  of  chlorinated 
hazardous  constituents  listed  in 
Appendix  VIII  of  Part  261  of  this 
chapter. 

(ii)  Ignitability.  The  owner  or  operator 
must  determine  whether  recycled  oil 
managed  at  the  facility  is  ignitable 
according  to  S  261.21  of  this  chapter, 
unless  all  recycled  oil  is  managed  as 
ignitable  waste  under  $  S  264.17,  264.176, 
and  264.198  of  this  chapter, 

(iii)  Specification  fuel.  An  owner  or 
operator  who  produces  fuel  he  claims  is 
exempt  from  regulation  under 
S  266.40(a)(2)  of  this  subpart 
("speciflcation  fuel")  must  analyze  the 
fuel  for  arsenic  cadmium,  chromium, 
lead,  total  halogens,  and  flashpoint  An 
owner  or  operator  who  produces 
specification  fuel  is  subject  to 
S  266.40fb)(l)  of  this  subpart  as  well  as 
this  section. 

(iv)  Mixing  indicator  parameters  for 
hazardous  waste  facilities.  The  owner 
or  operator  of  a  facility  where 
hazardous  waste  is  managed  in  addition 
to  recycled  oil  must  comply  with  the 
following  in  addition  to  applicable  the 
requirements  of  paragraphs  (b)(l)(i). 
(b)(l)(ii),  (b)(l)(ui)  of  this  section: 

(A)  For  each  hazardous  waste 
managed  at  the  facility,  the  owner  or 
operator  must  identify  at  least  one 
indicator  parameter  that  is  found  in  the 
hazardous  waste  but  not  normally  found 
in  the  recycled  oil  managed  at  the 
facility.  For  wastes  listed  in  Part  261, 
Subpart  D  of  this  chapter,  the  indicator 
parameter  would  normally  be  the 
constituent  specified  in  Appendix  Vn  of 
Part  261,  Subpart  D  of  this  chapter  as  the 
basis  for  listing;  however,  the  Regional 
Administrator  may,  on  a  case-by-case 
basis,  specify  one  or  more  alternate  or 
additional  indicator  parameters;  and 

(B)  The  owner  or  operator  must 
analyze  the  recycled  oil  managed  at  the 
faciUty  for  the  parameters  identified  in 
paragraph  (b)(l)(iv)(A)  of  this  section  to 
document  that  no  mixing  of  hazardous 
waste  and  recycled  oil  occurs. 

(2)  Analysis  plan.  The  owner  or 
operator  must  develop  and  follow  a 
written  analysis  plan  describing  the 
procedures  he  will  use  to  comply  with 
paragraph  (b)(1)  of  this  section.  He  must 
keep  the  plan  at  the  facility.  At  a 
minimum,  the  plan  must  specify  the 
following: 


(i)  The  methods  used  to  analyze 
recycled  oil  for  the  parameters  specified 
in  paragraph  (b)(1)  of  this  section; 

(ii)  The  sampling  method  used  to 
obtain  representative  samples  to  be 
analyzed.  A  representative  sample  may 
be  obtained  using  either 

(A)  One  of  the  sampling  methods  in 
Appendix  I  of  Part  261  of  this  chapter  or 

(B)  A  method  shown  to  be  equivalent 
under  S9  260.20  and  260.21  of  this 
chapter. 

(iii)  For  paragraphs  (b)(l)(i)  and 
n>)(l)(ii)  of  this  section,  whether 
samples  or  other  information  will  be 
obtained  from  generators,  or 
alternatively,  whether  analyses  will  be 
performed  on  incoming  shipments  of 
recycled  oil; 

(iv)  For  paragraph  (b)(1)(iii)  of  this 
section,  whether  recycled  oil  will  be 
sampled  and  analyzed  prior  to  or  after 
any  blending  or  treatment  in  the  course 
of  fuel  production;  and 

(v)  For  all  requirements  in  paragraph 
(b)(1)  of  this  section,  the  frequency  of 
sampling  to  be  performed,  and  whether 
analysis  will  be  performed  on-site  or  off- 
site. 

(3)  Analysis  records.  Records  of 
analyses  conducted  to  comply  with  this 
paragraph  must  be  maintained  at  the 
facility  as  part  of  the  facility's  operating 
record. 

(c)  Preparedness  and  prevention.  The 
owner  or  operator  must  comply  with 
Part  264,  Subpart  C  of  this  chapter. 

(d)  Contingency  plan  and  emergency 
procedures.  The  owner  or  operator  must 
comply  with  Part  264,  Subpart  D  of  this 
chapter. 

(e)  Acceptance  of  recycled  oil  from 
off-site — (1)  Manifested  recycled  oil.  (i) 
When  a  shipment  of  recycled  oil 
accompanied  by  a  hazardous  waste 
manifest  is  accepted,  the  owner  or 
operator  must  comply  with  S  S  264.71 
and  264.72  of  this  Chapter. 

(2)  Unmanifested  recycled  oil.  (i) 
When  recycled  oil  is  accepted  without  a 
manifest  in  compliance  with  the  special 
provisions  of  {(  266.41(d)(2)  and 
266.42(e)  of  this  subpart,  the  owner  or 
operator  must  record  the  following 
information  for  each  acceptance.  The 
records  must  be  retained  for  at  least 
three  years  from  the  date  of  acceptance. 
Required  information: 

(A)  The  name,  address,  and  EPA 
identification  number  of  the  transporter; 

(B)  The  name,  address,  and  (when 
applicable)  EPA  identification  number 
of  each  generator  who  contributed  to  the 
shipment; 

(C)  The  quantity  of  recycled  oil 
accepted;  and 

(D)  The  date  of  acceptance. 
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(ii)  When  recycled  oil  is  delivered 
without  a  manifest  but  arrangements 
have  not  been  made  under 
§§  266.41(d)(2)  and  286.42(e)  of  this 
chapter,  the  owner  or  operator  must 
comply  with  §  264.76  of  this  chapter 
pertaining  to  unmanifested  waste 
reports. 

(3)  Hazardous  waste  mixtures.  When 
an  owner  or  operator  determines 
through  analysis  required  by  paragraph 
(b)(l)(i)  of  this  section  or  other  means 
that  an  incoming  shipment  (that  was 
expected  to  be  recycled  oil  but  instead) 
has  been  mixed  with  hazardous  waste, 
he  must: 

(i)  Either  refuse  to  accept  the 
shipment,  or  accept  the  shipment  and 
manage  the  mixture  as  hazardous  waste 
under  Parts  262-265,  Part  266  Subparts  C 
and  D,  and  Parts  270  and  124  of  this 
chapter;  and 

Note.— Under  S§  282.20  and  263.21.  when  a 
shipment  of  hazardous  waste  cannot  be 
delivered  to  the  generator's  designated 
facility,  the  transporter  must  take  the  waste 
to  an  alternate  facility  or  return  it  to  the 
generator. 

(ii)  If  the  shipment  is  not  manifested, 
coiftply  with  the  requirements  of 
i  264.76  of  this  chapter  pertaining  to 
unmanifested  waste  reports. 

(f)  Recordkeeping  and  reporting.  In 
addition  to  the  requirements  of 
paragraphs  (b)(3)  and  (e)  of  this  section, 
the  owner  or  operator  must  comply  with 
the  following  record-keeping  and 
reporting  requirements  from  Part  264  of 
this  chapter 

Section  264.73,  operating  record; 
Section  264.74.  availability,  retention,  and 

disposition  of  records; 
Section  264.75,  biennial  report:  and 
Section  264.77.  additional  reports. 

(g)  Closure,  post-closure,  and 
financial  requirements,  (i)  Owners  or 
operators  must  comply  with  Subparts  G 
and  H  of  Part  265  of  this  chapter. 

(ii)  The  owners  or  operator  of  any  of 
the  facihty  types  excluded  from 
permitting-by-rule  under  S  270.60(d)(1) 
of  this  chapter,  or  who  is  required  to 
obtain  an  individual  permit  under 
§270.6O(d)[3)  of  this  chapter,  must 
comply  with  Subparts  G  and  H  of  Part 
264  of  this  chapter  as  well  as  Subparts  G 
and  H  of  Part  265  of  this  chapter. 

(h)  Storage  requirements-~{l] 
Containers.  An  owner  or  operator  who 
stores  recycled  oil  in  containers  is 
subject  to  Part  264,  Subpart  I  of  this 
chapter. 

(2)  Tank  systems,  (i)  An  owner  or 
operator  who  stores  recycled  oil  in 
tanks  is  subject  to  Part  265,  Subpart  J  of 
this  chapter. 

(ii)  The  owner  or  operator  of  any  of 
the  facility  types  excluded  from 


more  than  1000  ppm  of  total  halogens  is 
presumed  to  be  mixed  with  chlorinated 
hazardous  waste  listed  in  Part  261. 
Subpart  D  of  this  chapter.  Persons  may 
rebut  this  presumption  by  demonstrating 
that  the  used  oil  has  not  been  mixed 
with  hazardous  waste.  EPA  will  not 
presume  mixing  has  occurred  if  the  used 
oil  does  not  contain  signiHcant 
concentrations  of  chlorinated  hazardous 
constituents  Usted  in  Appendix  VIII  of 
Part  261  of  this  Chapter. 


permitting-by-rule  under  S  270.60(d)(1) 
of  this  chapter,  or  who  is  required  to 
obtain  an  individual  permit  under 
§  270.60(d)(3)  of  this  chapter,  must 
comply  with  Part  264,  Subpart  )  as  well 
as  Part  265.  Subpart  J  of  this  chapter. 

(3)  Surface  impoundments.  An  owner 
or  operator  who  recycles  or  stores 
recycled  oil  in  a  siuf  ace  impoundment  is 
subject  to  Part  265,  SubparU  F  and  K 
and  Part  264.  Subparts  F  and  K  of  this 
chapter. 

§266.44    Standards  for  burners. 

-(a)  Applicability.  (1)  General,  (i)  This  ^^- '"  '  270.10.  paragraph  (a)  is 

section  applies  to  any  person  (by  site)  revised  to  read  as  follows: 

who  burns  recycled  oil.  A  person  who  §270.10    Gwwral  application 

bums  will  be  known  as  a  "burner."  rsquirsmants. 

(ii)  This  section  does  not  apply  when  ,  ,„       .^        ,.     ,.      .... 

the  special  requirements  of  [a]  Permit  application.  (1)  Any  person 

5  266.40(b)(1)  pertaining  to  specification  r!^°  '8  required  to  have  a  permit 

fuel  are  complied  with  (including  new  applicants  and 

(iii)  This  section  does  not  apply  to  permittees  with  expinng  permits)  shall 

small  quantity  recycled  oil  generators  complete,  sign,  and  submit  an 

who  bum  on-site  in  compliance  with  application  to  the  Director  as  described 

S  286.40(c)(1)  of  this  subpart.  ^}^'»  ''«'=^°"  «"^  55  270.70  through 

(2)  Generators  who  bum  on-site  are  270.73. 

subject  to  5  266.41  of  this  subpart  in  (2)  Persons  currently  authorized  with 

addition  to  this  section.  interim  status  shall  apply  for  permits 

(3)  Burners  are  subject  to  the  when  required  by  the  Director, 
standards  for  used  oil  recycling  facilities  Except  as  provided  by  this  paragraph 
in  5  266.43  of  this  subpart  in  addition  to  for  used  oil  recycling  facilities,  persons 
this  section.  covered  by  RCRA  permits-by-rule 

(b)  [Remainder  of  this  section  (5  270.60)  need  not  apply.  The  owner  or 

reserved  for  substantative  standards  for  operator  of  a  used  oil  recycling  facility 

burners.]  who  is  not  excluded  from  permit-by-rule 

eligibility  by  5  270.60(d)(1)  of  this  part 

PART  270-EPA  ADMINISTERED  but  who  is  not  in  full  compliance  with 

PERMIT  PROGRAMS:  THE  the  permit-by-rule  requirements  of 

HAZARDOUS  WASTE  PERMIT  §  270.e0(b)(2)  of  this  Part  as  of  [insert 

PROGRAM  effective  date  of  the  final  rule 

9.  The  authority  citation  for  Part  270  is  ^5^^^^S  "J"';. P™;);*de  written 

revised  to  read  as  follows:  "?  'i?%*°  ^\  ^^  ("'*^'^,5X^  w'?  "^"'^ 

of  the  final  rule  §  270.60(d)  (2)]  \ha\ 

J^.     °f5^^/v  T,^!'^'  ^'  ^*  notification  information  submitted  to 

2^.  «"-       A  °i?'.^  p**  ^"''  °''P^"'  EPA  pursuant  to  RCRA  section  3010  is 

Act.  as  amended  by  the  Resource  ;_.     j   j  .       i          »•  r.  .u    n/^nA 

Conservation  and  Recovery  Act  of  1978,  as  '"*?'^'o^.f 'w°  "1?.!^  ^^^^RA 

amended  [42  U.S.C.  8901, 6912(a),  6925,  6927,  section  3005(e)(1)(C)    permit 

6934,  and  8974)  unless  otherwise  noted.  application"  requirements  for  interim 

stfltus 

10.  In  Part  270,  a  new  definition  is  ,^,  ^       a    ^    c           i      .■ 
added  to  5  27a2  to  read  as  follows:  .    (4)  Procedures  for  applications, 
,        ,        ,        ,        ,  issuance,  and  admmistration  of 

emergency  permits  are  found 

§2702    Definitions.  exclusively  in  5  270.61. 

"Recycled  oil"  means  used  oil  that  is  12.  In  Part  270,  a  new  paragraph  (d)  is 
either  burned  for  energy  recovery,  used  added  to  5  270.60  to  read  as  follows: 
to  produce  a  fuel,  reclaimed  (including  •        *        •        «        • 
used  oil  that  is  reprocessed  or  re- 
refined),  or  otherwise  recycled,  or  that  is  ^  270.60    Permits  by  rule, 
accumulated,  collected,  stored.  •        .        •        .        * 
transported,  or  treated  prior  to  recycling.  (d)  Used  oil  Recycling  Facilities. 

(a)  [Reserved  to  define  specific  types  Except  as  provided  by  paragraph  (d)(1) 
of  burning  considered  to  be  recycling.)  or  (d)(3)  of  this  section,  the  owner  or 

(b)  The  term  includes  mixtures  of  operator  of  a  facility  that  recycles  or 
recycled  oil  and  other  materials,  but  not  stores  recycled  oil.  if  the  owner  or 
mixtures  containing  hazardous  waste  operator  complies  with  the  requirements 
(other  than  used  oil).  Used  oil  containing  of  paragraph  (d)(2)  of  this  section. 
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(1)  Excluaiona  from  the  permit-by- 
rule.  Owners  and  operators  of  the 
following  kinds  of  facilities  are  not 
eligible  for  the  permit-by-rule,  and  are 
subject  to  individual  permitting  under 
this  Part 

(i)  Recycled  oil  is  stored  in  a  surface 
impoundment;  or 

(ii)  Recycled  oil  is  used  at  the  facility 
in  a  manner  constituting  disposal,  as 
defined  by  fi  286.20  of  this  Chapter;  or 

(iii)  Other  hazardous  wastes  are 
managed  at  the  facility  in  addition  to 
recycled  oil. 

(2)  Requirements.  An  owner  or 
operator  not  excluded  from  permit-by- 
rule  eligiblity  by  paragraph  (d)(1)  of  this 
section  must  comply  with  the  following 
requirements: 

(i)  Standards.  The  owner  or  operator 
must  comply  with  §{  266.43  and  266.44 
of  this  Chapter,  including  amendments 
or  modifications  to  5  266.43  or  S  266.44 
of  this  chapter  within  time  limits  as 
specified  in  the  Federal  Register 

(ii)  Duty  to  comply.  The  owner  or 
operator  must  comply  with  all 
conditions  of  S  266.43  and  266.44  of  this 
chapter  except  that  the  owner  or 
operator  need  not  comply  with  the 
conditions  to  the  extent  and  for  the 
duration  such  non-compliance  is 
authorized  in  an  emergency  permit  as 
provided  by  S  270.61  of  this  Part  Any 
non-compliance,  except  under  the  terms 
of  an  emergency  permit,  constitutes  a 
violation  of  the  Act  and  is  grounds  for 
an  enforcement  action. 

Note. — When  there  is  a  violation  of 
S  270.60{d)(2}  of  this  Part,  the  EPA  Regional 
Administrator  may  talce  enforcement  action 
■  under  section  3008  of  RCRA.  Such  action  may 
include  compliance  orders  and  schedules, 
including  monitoring  schedules,  and  including 
revocation  of  authorization  to  manage 
recycled  oil,  as  appropriate. 

(iii)  Need  to  halt  or  reduce  activity  not 
a  defense.  It  shall  not  be  a  defense  for 
an  owner  or  operator  in  an  enforcement 
action  that  it  would  have  been 
necessary  to  halt  or  reduce  the 
permitted  activity  in  order  to  maintain 
compliance  with  the  requirements  of 
§  266.43  or  9  266.44  of  this  chapter. 

(iv)  Duty  to  minimize.  In  the  event  of 
noncomphance,  the  owner  or  operator 
must  take  all  reasonable  steps  to 
minimize  releases  to  the  environment, 
and  must  carry  out  such  measures  as  are 
reasonable  to  prevent  significant 
adverse  impacts  on  human  health  or  the 
environment 

(v)  Proper  operation  and 
maintenance.  The  owner  or  operator 
must  at  all  times  properly  operate  and 
maintain  all  facilities  and  systems  of 
treatment  and  control  (and  related 
appurtenances)  which  are  installed  or 
used  by  the  owner  or  operator  to 


achieve  compliance  with  {  266.43  or 
i  266.44  of  this  chapter.  Proper  operation 
and  maintenance  includes  effective 
performance,  adequate  funding, 
adequate  operator  staffing  and  training, 
and  adequate  laboratory  and  process 
controls;  including  appropriate  quality 
assurance  procedures. 

(vi)  Property  rights.  The  permit-by- 
rule  of  this  section  does  not  convey  any 
property  rights  of  any  sort  nor  any 
exclusive  privilege. 

{vii}  Duty  to  provide  information.  The 
owner  or  operator  must  furnish  to  the 
Director,  within  a  reasonable  time,  any 
relevant  information  which  the  Director 
may  request  to  determine  whether  cause 
exists  for  revocation  of  permit-by-rule 
authorization  or  for  requiring  an 
hidividual  permit  or  to  determine 
compliance  with  {  266.43  or  S  266.44  of 
this  chapter.  The  owner  or  operator 
must  also  furnish  to  the  pirector,  upon 
request  copies  of  records  required  to  be 
kept  by  §  266.43  or  §  266.44  of  this 
chapter. 

(viii)  Inspection  and  entry.  The  owner 
of  operator  must  allow  the  Director,  or 
an  authorized  representative,  upon 
presentation  of  credentials  and  other 
docimients  as  may  be  required  by  law 
to: 

(A)  Enter  at  reasonable  times  upon 
the  owner  or  operator's  premises  where 
a  regulated  facility  or  activity  is  located 
or  conducted,  or  where  records  must  be 
kept  under  S  266.43  or  S  266.44  of  this 
chapter; 

(B)  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  S  266.43  or  f  266.44  of  this 
chapter; 

[Cy  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  S  266.43  or  S  266.44  of 
this  chapter  and 

(D)  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
compliance  with  9  266.43  or  9  266.44  or 
as  otherwise  authorized  by  the  Act  any 
substances  or  parameters  at  any 
location. 

(ix)  Representative  sampling.  Samples 
and  measurements  taken  to  comply  with 
9  266.43  or  9  266.44  of  this  chapter  must 
be  representative  of  the  volume  and 
nature  of  the  sampled  or  measured 
activity. 

(x)  Recording  of  monitoring.  The 
owner  or  operator  must  retain  records  of 
all  monitoring  information  and  copies  of 
all  reports  required  for  a  period  of  at 
least  3  years  from  the  date  of  the 
sample,  measurement  or  report 
Records  of  monitoring  must  include: 

(A)  The  date,  exact  place,  and  time  of 
sampling  or  measurement; 


(B)  The  individual(8)  who  performed 
the  sampling  or  measurements; 

(C)  The  dates  analyses  were 
performed; 

(D)  The  individual(s)  who  performed 
the  analyses: 

(E)  The  analytical  techniques  or 
methods  used;  and 

(F)  The  results  of  such  analyses. 
(xi)  Operating  record.  A  written 

operating  record  must  be  kept  at  the 
facility.  The  following  information  must 
be  recorded  as  it  becomes  available  and 
maintained  in  the  operating  record  until 
facility  closure: 

(A)  A  description  of  and  the  quantity 
of  recycled  oil  managed  at  the  facility; 

(B)  The  location  of  recycled  oil  stored 
at  the  facility  and  the  quantity  stored  at 
each  location; 

(C)  Summary  reports  and  details  of  all 
incidents  that  require  implementation  of 
the  contingency  plan; 

(D)  Records  and  results  of  inspections 
(including  the  date  and  nature  of  any 
necessary  repairs);  and 

(E)  Results  of  any  monitoring 
performed  to  comply  with  9  266.43  or 
9  26&44  of  this  chapter. 

[xii)  Signatory  requirement.  Ail 
reports  or  information  submitted  to  the 
Director  must  be  signed  by  a  responsible 
corporate  officer  [as  defined  by 
9  270.11(a)(1)  of  this  part],  by  a  general 
partner,  by  the  sole  proprietor,  or  by  the 
principal  executive  officer  or  ranking 
elected  official  and  must  include  the 
following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  Inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  t>e8t  of  my 
Icnowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
signiHcant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

(xiii)  Anticipated  noncompliance.  The 
owner  or  operator  must  give  notice  to 
the  Director  of  any  planned  changes  in 
the  facility  or  activity  which  may  result 
in  noncompliance  with  either  9  266.43  or 
9  266.44  of  this  chapter. 

(xiv)  24  hour  reporting.  (A)  The  owner 
or  operator  must  report  any 
noncompliance  which  may  endanger 
human  health  or  the  environment  orally 
within  24  hours  from  the  time  he  or  she 
becomes  aware  of  the  circumstances, 
including: 

[1]  Information  concerning  release  of 
any  recycled  oil  or  hazardous 
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constituent  thereof  that  may  cause  an 
endangennent  to  pubHc  drinking  water 
supplies;  and 

[2]  Any  information  of  a  release  or 
discharge  of  recycled  oil  or  hazardous 
constituent  thereof  or  of  a  fire  or 
explosion  from  the  facility,  which  could 
threaten  the  environment  or  human 
health  outside  the  facility. 

(B)  The  description  of  the  occurrence 
and  its  cause  must  include: 

[1]  The  name,  address,  and  telephone 
number  of  the  owner  or  operator. 

[2]  The  name,  address,  and  telephone 
number  of  the  facilitsr; 

[3]  The  date,  time,  and  type  of 
incident; 

[4]  The  name  and  quantity  of 
material(s)  involved; 

(5)  The  extent  of  injuries,  if  any; 

[6]  An  assessment  of  actual  or 
potential  hazards  to  human  health  or  the 
environment  outside  the  facility,  if 
applicable;  and 

(7)  Estimated  quantity  and  disposition 
of  recovered  material,  if  any,  resulting 
from  the  incident. 

(C)  A  written  submission  must  also  be 
provided  with  in  5  days  of  the  time  the 
owner  or  operator  becomes  aware  of  the 
circumstances.  The  written  submission 
must  contain  a  description  of  the 
noncompliance  and  its  cause;  the  period 
of  noncompliance  including  exact  dates 
and  times,  and,  if  tiie  noncompliance 
has  not  been  corrected,  the  anticipated 
time  it  is  expected  to  continue;  and  steps 
taken  or  planned  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the 
noncompliance.  The  Director  may  waive 
the  5  day  written  notice  requirement  in 
favor  on  a  written  report  within  15  days. 

(xv)  Bienaial  report  The  owner  or 
operator  must  prepare  and  submit  a 
single  copy  of  a  biennial  report  to  the 
Director  by  March  1  each  even- 
numbered  year.  The  report  must  cover 
activities  of  the  previous  year  (odd- 
numbered  year)  and  must  be  prepared  in 
accordance  with  the  requirements  of 
§  264.75  of  this  chapter  and  submitted 
on  EPA  Form  870O-1  3B. 

(xvi)  Other  information.  When  the 
owner  or  operator  becomes  aware  that 
he  or  she  failed  to  submit  any  relevant 
facts  or  submitted  incorrect  information 
in  any  report  to  the  Regional 
Administrator,  he  or  she  must  promptly 
submit  corrected  information  or 
additional  facts. 

(3)  Individual  permits,  (i)  The  Directer^ 
may  require  an  owner  or  operator  to 
apply  for  and  (as  a  condition  of 
continued  oi>eration)  obtain  an 
individual  RCRA  facility  permit  under 
this  Part  if  he  obtains  information 
through  site  inspections  or  other  means 
indicating  any  of  the  following 
conditions: 


(A)  The  owner  or  operator  has  not  met 
one  of  the  requirements  of  paragraph 
(d)(2}  of  this  section;  or 

Note.— The  EPA  Regional  Administrator 
may,  in  addition  to  requiring  an  individual 
permit,  take  enforcement  action  under 
section  3008  of  RCRA  for  a  violation  of 
S  270.60(d)(2)  of  this  chapter. 

(B)  The  facility,  because  of  the  type  or 
quantities  of  recycled  oil  being 
managed,  or  the  management  methods 
in  use,  or  the  facility's  location,  or  other 
relevant  factors,  could  in  the  judgment 
of  the  Director,  pose  a  substantial 
potential  or  present  hazard  to  human 
health  or  the  environment  and  that 
individual  facility  permitting  imder  this 
Part  is  necessary  to  provide  adequate 
protection;  or  .• 

(C)  There  has  been  a  release  of 
recycled  oil,  hazardous  waste,  or  a 
hazardous  constituent  from  a  solid 
waste  management  unit  at  the  facility  to 
the  environment  and  in  the  judgment  of 
the  Director,  the  corrective  action 
measures  implemented  by  the  owner  or 
operator  are  inadequate  to  ensure 
protection  of  human  health  and  the 
environment. 

Note. — When  an  owner  or  operator  is 
required  to  obtain  an  individual  RCRA 
permit,  he  is  subject  to  {  264.101  of  this 
chapter  pertaining  to  corrective  action  for 
releases  from  solid  waste  management  units, 
as  applicable. 

(ii)  Within  180  days  of  notification  by 
EPA  that  a»individual  RCRA  facility 
permit  is  required,  the  owner  or  operator 
must  sulwnit  Part  B  of  the  RCRA  permit 
application  under  Subpart  B  of  this  part. 
Jhe  owner  or  operator  remains  subject 
to  paragraph  (b)(2)  of  this  section  until 
final  disposition  is  made  concerning  the 
individual  facility  permit. 

(iii)  If  the  Director  denies  the  owner's 
or  operator's  application  for  a  permit  he 
is  not  eligible  for  the  permit-by-rule 
under  paragraph  (d)  of  this  section. 

Note. — The  owner  or  operator  of  a  facility 
whose  permit  application  is  denied  is  not 
eligible  for  interim  status  under  section 
3005(e)  of  RCRA. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

13.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  and  3006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976,  as  amended  (42  Ufi.C.  6905,  6912(a) 
and  6926). 

14.  In  Part  271.  5  271.1(j)  is  amended 
by  adding  the  following  entry  to  Table  1 


in  chronologtcal  order  by  date  of 
publication: 

Table  1— Regulations  iMPiEMENTtNo  the 
Hazardous  and  Soud  Waste  Amend- 
ments of  1984 


Date  ol  pubtttation  m  Itw 

FC0£fUU.  RCOISTEII 


Titi*  of  ragulalon 


[ioMrt  dM*  a<  pubtcaHon  ol    Sttndardi  tor  ffw  M«iag» 
lh«  final  lul*].  mwit  ol  Rwydad  0* 


[FR  Doc.  85-27902  Filed  11-27-85;  8:45  amj 
MLUNa  COM  wao-90-M  • 

40  CFR  ParU  260, 261. 271,  and  302 
[SWH-FRL-2873-S<a)] 

Hazardous  Waste  Managentent 
Systfm;  General;  Identification  and 
Listing  of  Hazardous  Waste;  Used  Oil 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  to 
amend  the  regulations  for  hazardous 
waste  managment  under  Subtitle  C  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  by  listing  used  oil 
as  a  hazardous  waste.  EPA  has 
determined -that  used  oil  typically  and    • 
frequently  contains  significant 
quantities  of  lead  and  other  metals, 
chlorinated  solvents,  toluene,  and 
naphthalene  which  would  pose  a 
substantial  hazard  to  human  health  and 
the  environment  if  improperly  managed. 
Today's  notice  also  proposes  a 
regulatory  definition  of  used  oil  and 
proposes  two  modifications  to  the 
mixture  rule  to  exempt  certain  mixtures 
of  used  oil  from  regulation.  Finally, 
because  used  oil  will  become  a 
hazardous  substance  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  a  result  of  today's 
listing.  EPA  is  also  proposing  to  adjust 
the  statutory  one  pound  CERCLA 
reportable  quantity  (RQJ  for  used  oil  to 
100  pounds.  The  effect  of  today's 
proposal,  if  promulgated,  would  be  to 
control  the  treatment  and  disposal  of 
used  oil  (as  well  as  its  transportation, 
accumulation,  or  storage  prior  to 
treatment  or  disposal),  by  subjecting  it 
to  full  hazardous  waste  regulation  under 
Subtitle  C  of  RCRA.  At  the  same  time, 
most  used  oil  that  is  recycled  would  be 
subject  to  the  special  management 
standards  for  recycled  oil  being 
proposed  in  another  Section  of  today's 
Federal  Register. 
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DATIS:  EPA  will  accept  public 
comments  on  this  proposal  until  January 
28. 1986.  Public  hearings  will  be  held  to 
obtain  public  comments  on  this  proposal 
and  the  proposed  management 
standards  for  recycled  oil  (appearing 
elsewhere  in  this  Federal  Rs^Jster)  on 
January  8. 10,  and  16  of  1986.  The 
locations  for  the  public  hearings  are 
provided  below;  for  additional 
information  on  the  public  hearings,  see 
Part  Four.  Section  m  of  the  management 
standards  preamble. 
AOORCSacs:  EPA  will  hold  public 
hearings  at  the  following  locations: 

•  January  B,  1986— HoMay  Inn,  North 
Park  Plaza.  10650  North  Central 
Expressway.  Dallas.  Texas  75231 
(Phone:  214/373-6000. 

•  January  10, 19d6—Ramada 
Renaissance.  55  Cyril  Magnin  Street 
(One  block  north  of  5th  &  Market).  San 
Francisco.  California  94102  (Phone:  415/ 
392-8000) 

•  January  16.  /SI86— Department  of 
Health  and  Human  Services,  North 
Auditorium  ("C"  Street  entrance).  330 
Independence  Avenue  SW,  Washington. 
DC  20201. 

Comments  on  this  proposal  should  be 
mailed  to  the  Docket  Clerk  (Docket  No. 
3001/Usting  of  Used  Oil).  Office  of  Solid 
Waste  (WH-562).  U.S.  Environmental 
Protection  Agency,  401  M  Street  S.W., 
Washington,  D.C.  20460.  Comments 
received  by  EPA  may  be  inspected  in 
Room  S-212.  U.S.  EPA.  401  M  Street 
SW.,  Washingtoa  DC,  from  9«)  ajn.  to 
4:00  p.m.  Monday  through  Friday, 
excluding  holidays. 
FOR  njmHER  INFORMATION  CONTACT: 
The  RCRA  Hotline,  call  toll  free  at  (800) 
424-9346  or  at  (202)  382-3000.  For 
technical  information,  contact  Matthew 
Straus.  Chief.  Waste  Identification 
Branch,  Characterization  and 
Assessment  Division.  Office  of  Solid 
Waste,  (WH-562B).  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW.. 
Washington.  DC  20460.  Telephone:  (202) 
475-8551.  Single  copies  of  the  proposal 
may  be  obtained  by  calling  the  RCRA 
Hotline  at  the  number  above. 

SUPPt^MENTARY  INFORMATION: 
Outline  of  Today's  Proposal 

I.  Introduction 

A.  Background 

B.  Used  Oil  Recycling  Act  (UORA) 
C  Hazardous  and  Solid  Waste 

Amendments  of  1984 

II.  Relationship  of  Used  Oil  Listing  to  Section 

3014  Management  Standards  for 
Recycled  Oil 

III.  Summary  of  Proposed  Used  Oil  Listing 

IV.  Apphcability  and  Scope  of  Used  Oil 

listing 
A  Authority  to  List  Used  Oil  as  a 

Hazardous  Waste 
B.  Scope  of  Used  Oil  Listing 


1.  Definition  of  Used  Oil 

2.  Re-refined  Oil 

3.  Mixtures  of  Used  Oil  and  Other 
Materials 

a.  Existing  Mixture  Rule 

b.  Mixtures  of  Wastewater  and  Used  Oil 

c.  Oil-Contaminated  Industrial  Wipers 
(oily  rags) 

C.  Deiistiiig  Procedures  for  Used  Oil 

V.  Basis  for  Listing  Used  Oil  as  a  Hazardous 

Waste 

A.  Criteria  for  Listing 

B.  Summary  of  Used  Oil  Universe 

C.  Toxic  Constituents  of  Concern 

D.  Waste  Constituent  Mobility: 
Environmental  Fate  and  Transport 

B.  Waste  Mismanagement  Potential 

VI.  CEROA  and  Gean  Water  Act  ImpacU: 

Proposal  to  Adjust  Used  Oil  Reportable 

Quantity  to  100  Pounds 
Vn.  State  Authorization  Impact* 
Vm.  Request  for  Comments 

IX.  Executive  Order  12291 

X.  Regulatory  Flexibility  Act 

XI.  Paperwork  Reduction  Act 
Xn.  List  of  Subjects 

I.  Introductioo 

A.  Background 

On  December  18. 1978.  EPA  initially 
proposed  guidelines  and  regulations  for 
the  management  of  hazardotis  wastes 
and  specific  rules  for  the  identification 
and  listing  of  hazardous  wastes  under 
Section  3001  of  RCRA.  See  43  FR  58946. 
At  that  time,  EPA  proposed  to  list  waste 
lubricating  oil '  and  waste  hydraulic  and 
cutting  oil  as  hazardous  wastes  on  the 
basis  of  their  toxicity.  In  addition,  we 
also  proposed  to  regulate  used 
lubricating,  hydraulic,  transformer, 
transmission,  or  cutting  oil  that  was 
hazardous  and  was  incinerated  or 
burned  as  a  fuel  and  waste  oils  (again, 
that  were  hazardous)  that  were  used  in 
a  manner  constituting  disposiil.*  (See 
proposed  9  250.10  where  the  Agency 
proposed  to  define  the  term  "other 
discarded  material"  that  is  used  in  the 
definition  of  "soUd  waste."} 

A  large  percentage  of  commenters  on 
the  1978  proposal  argued  that  the 
Agency  should  not  list  waste  oil  as 
hazardous  because  most  waste  oil  was 
reused  and  was,  therefore,  not  a  waste; 
in  addition,  they  argued  that  such  a 
designation  would  have  serious  impacts 
on  the  recycling  industry.  Consequently, 
in  its  May  19. 1980  regulations,  EPA 
decided  to  defer  promulgation  of  rules 
covering  the  use  or  recovery  of  many 


'The  tenn  "waste  oil"  includes  tMtfa  nsed  and 
unused  oils  which  may  no  longer  be  used  for  their 
original  purpose.  While  the  Agency  initially 
considered  listing  the  entire  waste  oil  universe, 
today's  proposed  rules  apply  only  to  that  portion  of 
the  waste  oil  universe  comprised  of  used  oils. 

'"Use  in  a  manner  constitution  disposal"  means 
the  placement  of  hazardous  waste  directly  onto  the 
land  for  ttenefidal  recycling  or  the  placement  of 
products  which  contain  certain  hazardous  waste 
onto  the  land  for  beneficial  recycling. 


waste  streams,  including  waste  oil,  in 
order  to  fully  consider  whether  waste- 
and  use-  sj;>ecific  standards  should  be 
implemented  rather  than  imposing  the 
full  set  of  Subtitle  C  regulations  on 
potentially  recoverable  and  valuable 
materials.  See  45  FR  33084.  EPA  stated 
in  the  preamble  to  those  regulations  that 
it  intended  to  address  the  reuse  and 
recovery  of  waste  oU  in  the  Fall  of  1980. 
Since  the  Agency  had  anticipated 
controlling  the  recycling  of  used  oil 
within  a  short  time,  is  also  decided  not 
to  list  waste  oil  for  disposal  in  the  1980 
regulations  in  order  to  deal  with  the 
entire  waste  oil  issue  at  one  time.  Under 
the  May  19. 1980  regulations,  however, 
used  oil  that  exhibits  any  of  the 
characteristics  of  hazardous  waste  (Le^ 
ignitability,  corrosivity,  reactivity,  at 
extraction  procedure  (EP)  toxicity)  and 
is  disposed  (or  accumtdated,  stored,  or 
treated  prior  thereto)  is  hazardous  and 
subject  to  full  regulation  under  Subtitie 
C  of  RCRA. 

B.  Use  Oil  Recycling  Act  (UORA) 

In  an  effort  to  encourage  the  recycling 
of  used  oil  and  in  recognition  of  the 
hazards  posed  by  its  mismanagement, 
on  October  15. 1980,  Congress  passed 
the  Used  Oil  Recycling  Act  (UORA) 
(Pub.  L  96-483).  Among  other 
provisions,  the  UORA  required  the 
Agency  to  make  a  detemination  as  to 
the  hazardousness  of  used  oil  and  report 
such  findings  to  Congress  together  with 
a  detailed  statement  of  the  data  and 
other  information  upon  which  the 
determination  was  based;  in  addition. 
the  Agency  was  to  establish 
performance  standards  and  other 
requirements  under  Section  7  of  the 
UORA  as  "may  be  necessary  to  protect 
the  public  health  and  the  environment 
from  hazards  associated  with  recycled 
oil"  as  long  as  such  regulations  "do  not 
discourage  the  recovery  or  recycling  of 
used  oil." 

In  January  1981,  EPA  submitted  the 
Used  Oil  Report  to  Congress  mandated 
by  Section  8  of  die  UORA  '  indicating  in 
the  report  that  the  Agency  intended  to 
list  both  used  and  unused  waste  oil  as 
hazardous  under  section  3001  of  RCRA. 
The  Agency  based  its  intention  to  list 
both  used  and  unused  waste  oils  on  the 
presence  of  a  number  of  toxicants  that 
are  present  in  crude  or  refined  oil  [e.g., 
benzene,  naphthalene,  and  phenols)  as 
well  as  contaminants  which  are  present 
in  used  oil  as  a  restdt  of  use  (e.g..  lead, 
chromiimi,  and  cadmiimi).* 


'  Report  to  Congress:  Listing  of  Waste  Oil  as  a 
Hazardous  Waste  Pursuant  to  Section  (8)(2).  Pub.  L 
96-483:  U.S.  EPA.  1981. 

*  In  detailed  comments  on  the  Used  Oil  Report  to 
Congress  submitted  to  the  Agency  by  the  American 
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C  Hazardous  and  Solid  Waste 
Amendments  of  1984 

On  November  8, 1984.  the  President 
signed  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  ("1984 
Amendments").  These  amendments, 
taken  along  with  the  provisions  of 
section  3012  of  RCRA  (which 
incorporated  section  7  of  the  UORA). 
establish  the  requirements  for  the 
regulation  of  used  oil  which  are  now 
embodied  in  section  3014  of  Subtitle  C  of 
RCRA.*  Section  3014(a)  requires  the 
Administrator  to: 

.  .  .  promulgate  regualtions  ...  as  may  be 
necessary  to  protect  the  public  health  and 
environment  from  the  hazards  associated 
with  recycled  oil.  In  developing  such 
regulations,  the  Administrator  shall  conduct 
an  analysis  of  the  economic  impact  of  the 
regulations  on  the  oil  recycling  industry.  The 
Administrator  shall  ensure  that  such 
regulations  do  not  discourage  the  recovery  or 
recycling  of  used  oil.  consistent  with  the 
protection  of  human  health  and  the 
environment 

These  amendments  alter  EPA's 
mandate  with  respect  to  the  regulation 
of  used  oil  by  stipulating  that  protection 
of  human  health  and  the  enviroimient  is 
the  prime  consideration,  even  if  such 
regulation  may  discourage  the  recovery 
or  recycling  of  used  oil.  in  some  cases. 

The  comprehensive  management 
standards  for  recycled  used  oil 
mandated  by  section  3014  are  being 
proposed  today  in  another  section  of 
today's  Federal  Register.  A  more 
detailed  discussion  of  the  background 
leading  to  the  development  of  those 
management  standards  is  contained  in 
the  notice. 

Of  specific  relevance  to  today's 
proposed  listing  of  used  oil  as  a 
hazardous  waste  is  section  3014(b)  of 
RCRA  which  requires  the  Administrator 
to  propose  whether  to  Ust  or  identify 
used  automobile  and  track  crankcase  oil 
as  a  hazardous  waste  by  November  8, 
1985,  and  to  finalize  that  proposal  as 
well  as  determine  whether  other  used  oil 
should  be  Usted  or  identified  as 
hazardous  by  November  8, 1986.  Today's 
proposal  reflects  the  Agency's 
determination  that  petroleum  derived 
and  synthebc  used  oil  should  be  listed 
as  a  hazardous  waste  under  Section 
3001  of  RCRA. 


Petroleum  Institute  (API)  in  December  1961,  API 
raised  several  issues  relevant  to  the  proposed  listing 
of  both  used  and  unused  "waste  oils."  Since  the 
Agency  is  reproposing  the  listing  of  used  oil  as  a 
hazardous  waste,  the  Agency  will  not  respond  to 
specific  conunents  on  previous  proposals  regarding 
used  oil.  API's  comments,  however,  are  available 
for  review  in  the  RCRA  docket. 

'Prior  to  the  1984  Amendments,  the  used  oil 
requirements  were  found  in  section  3012  of  RCRA. 


Since  a  substantial  amoimt  of  time 
has  elapsed  since  the  1978  proposal  and 
since  the  Agency  has  obtained  extensive 
additional  data  on  the  constituents  of 
used  oil.  the  Agency  has  decided  to  re- 
propose  the  listing  of  used  oil  and  seek 
additional  public  comment,  rather  than 
publish  the  listing  as  a  final  rule. 
Consequently,  persons  who  commented 
on  the  1978  proposal  should  resubmit 
their  comments  or  submit  new 
comments  for  consideration  in  this 
rulemaking. 

n.  Reladonship  of  Use  Oil  Listing  to 
Section  3014  Management  Standards  for 
Recycled  Oil 

The  management  standards  being 
proposed  in  another  section  of  today's 
Federal  Register  are  being  issued  tmder 
the  authority  of  sections  3004  and  3014 
of  RCRA.«  Under  section  3014  of  RCRA. 
EPA  is  required  to  establish  standards 
applicable  to  recycled  used  oil  that  will 
protect  public  health  and  the 
environment  and.  to  the  extent  possible 
within  that  context  not  discourage  used 
oil  recycling.  Section  3014(c)  provides 
specific  guidance  to  EPA  on  the 
standards  applicable  to  generators  and 
transporters  of  recycled  used  oil  that  is 
identified  or  listed  as  hazardous  under 
section  3001.  Section  3014(d)  provides 
that  the  owner  or  operator  of  a  facility 
that  recycles  used  oil  is  subject  to  the 
Section  3004  hazardous  waste  standards 
but  is  deemed  to  have  a  RCRA  permit 
provided  the  recycling  facility  complies 
with  those  standards.  Section  3014(d) 
also  provides  the  Administrator  with 
authority  to  require  such  owners  or 
operators  to  obtain  an  individual  permit 
under  section  3005(c)  if  he  determines 
that  an  individual  permit  is  necessary  to 
protect  human  health  and  the 
environment. 

Today's  proposed  listing  of  used  oil  as 
a  hazardous  waste  is  based  simply  on 
EPA's  determination  that  used  oil  meets 
the  criteria  for  listing  under  section  3001 
of  RCRA.  (See  40  CFR  261.11(a)(3).) 
Therefore,  imder  today's  proposed 
listing,  disposal  ^  of  hazardous  used  oil 


•  EPA  recently  began  the  process  of  regulating 
used  oil  burned  as  a  fuel  by  finalizing  the  "Phase  I" 
management  standards  on  the  actual  burning  of 
used  oil  and  administrative  controls  on  persons  who 
market  and  bum  hazardous  waste  fuel  and  used  oil 
fuel.  The  management  standards  for  the  recycling  of 
used  oil  being  proposed  elsewhere  in  today's 
Federal  Register  will  supplement  the  Phase  I 
bumyig  and  blending  rules  as  those  rule*  apply  to 
used  oil. 

'  For  purposes  of  this  rulemaking,  the  term 
"disposal"  ia  simply  intended  to  distinguish 
between  the  management  of  used  oil  under  the 
existing  provisions  of  Sections  3002  thru  3004  versus 
that  used  oil  which  i*  recycled  and  subject  to  the 
provisions  of  Section  3014.  It  does  not  reflect  a 
rethinking  of  statutory  or  regulatory  concepts  of 
what  constitutes  "disposal". 


will  be  subject  to  regulation  under  40 
CFR  Parts  262-285. 124.  and  270-271, 
while  recycled  used  oil  that  is 
hazardous  will  be  subject  to  the 
recycled  used  oil  rules  codified  in  40 
CFR  Part  266. 

Persons  interested  in  commenting  on 
this  listing  and/or  on  the  3014  standards 
should  note  that  the  scope  of  today's 
notice  proposing  to  list  used  oil  as  a 
hazardous  waste  is  different  from  that  of 
the  accompanying  notice  which 
proposes  specific  standards  for  the 
management  of  recycled  oil  under 
section  3014.  The  main  issue  relevant  to 
the  proposed  listing  of  used  oil  is 
whether  used  oil  meets  the  criteria  for 
Usting  contained  in  \  261.11  (a)(3). 
However,  other  issues  addressed  in  this 
notice  that  may  also  be  of  interest 
include  the  Agency's  definition  of  used 
oil.  modifications  to  the  mixture  rule  to 
exempt  certain  oil  mixtures  from 
regulation,  and  the  Agency's  proposal  to 
adjust  the  statutory  RQ  of  used  oil. 

The  second  of  today's  proposals 
concerning  used  oil.  on  the  other  hand, 
seeks  to  address  the  broader  issues 
concerning  the  extent  of  regulation  that 
should  be  imposed  on  used  oil  recycling 
practices  in  order  to  protect  htmian 
health  and  the  environment  and,  to  a 
lesser  degree,  the  specific  impacts  of 
that  regulation  on  the  various  segments 
of  the  recycling  industry.  The  Agency's 
detailed  analyses  of  the  used  oil 
universe,  management  practices,  and 
regulatory  and  economic  impacts  are. 
therefore,  to  be  found  in  the 
accompanying  Federal  Register  proposal 
rather  than  in  this  notice. 

m.  Summary  of  Proposed  Used  Oil 
Listing 

This  notice  proposes  to  amend  40  CFR 
Part  261,  Subpart  D,  to  add  used  oil  to 
the  list  of  hazardous  wastes.  As  detailed 
in  the  Basis  For  Listing  Section,  below 
EPA  has  evaluated  used  oil  against  the 
criteria  for  listing  hazardous  wastes 
contained  in  9  261.11(a)(3)  and  has 
determined  that  it  poses  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment  when 
improperly  managed.  This  determination 
is  based  on  analytical  data  itom 
approximately  a  thousand  used  oil 
samples  that  indicate  that  a  number  of 
toxic  constituents  are  typically  and 
frequently  present  in  used  oil  at  levels  of 
regulatory  concern,  either  as  a  direct 
result  of  use  or  subsequent  adulteration. 
In  addition,  these  toxicants  have  the 
potential  to  migrate  bom  used  oil  and 
escape  into  the  invironment.  This  has 
been  demonstrated  in  a  large  number  of 
damage  cases  where  used  oil  was 
mismanaged  and  presented  a 
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substantial  hazard  to  human  health  and 
the  environment.* 

Hie  toxic  constituents  of  concern 
identified  by  the  Agency  include  lead, 
three  chlorinated  aliphatic 
hydrocarbons  (1,1,1-trichloroethane, 
trichloroethyiene,  and 
tetrachloroethylene),  toluene,  and 
naphthalene.  EPA  also  has  identified  as 
constituents  of  concern  several  metals — 
•   cadmium,  arsenic,  and  chromium — 
which  are  typically  foimd  in  used  oil  at 
concentrations,  which  may  pose  a 
significant  risk  when  used  oil  is  burned. 

A  regulatory  definition  of  used  oil  is 
«  being  proposed  today  for  inclusion  in  40 
CFR  280.10.  The  proposed  definition  of 
used  oil  includes  all  petroleum-derived 
or  synthetic  oils  *  originaUy  used  as  a 
lubric€Uit  (including  engine  oils),  as  a 
hydraulic  fluid,  as  a  metal  working  fluid 
(including  cutting,  grinding,  and 
machining  fluids,  and  rolling,  stamping, 
quenching,  and  tempering  oils),  and  as 
an  insulating  fluid  or  coolant.  ***  Except 
as  provided  below,  the  above  used  oils 
will  all  be  considered  hazardous  wastes 
when  disposed  of,  when  recycled,  or 
when  accumulated,  treated,  stored  or 
transported  prior  to  disposal  or 
recycling. 

Excluded  from  the  listing  of  used  oil 
are  crude  or  fuel  oils  spilled  onto  the 
land  or  water,  and  wastes  fi'om 
petroleum  refining  operations  such  as 
API  separator  sludge.  Today's  notice 
also  proposes  to  exclude  fi'om  the  used 
oil  listing  re-refined  oil  used  as  a 
lubricant  since  the  Agency  has 
determined  that  re-refined  oil  that  is 
used  as  a  lubricant  is  not  a  solid  waste 
and  thus  is  not  a  hazardous  waste.  In 
addition,  EPA  is  proposing  to  amend  the 
mixture  rule  (S  261.3(a)(2))  to  exclude 
from  regulatory  control:  (1)  wastewaters 
contaminated  with  small  amounts  of 
used  oil;  ai^d  (2)  industrial  wipers  [i.e. 
"oily  rags")  contaminated  with  used  oil 
as  a  result  of  being  used  to  clean  the 
face  and  hands  of  the  user  or  wipe  or 
clean  equipment  or  machinery. 

Finally,  EPA  is  proposing  an 
amendment  to  40  CFR  Part  302  to  list 
used  oil  as  a  CERCLA  hazardous 
substance  and  is  proposing  to  establish 
a  reportable  quantity  (RQJ  for  used  oil 
of  100  pounds. 


'See  the  Background  Document  for  Used  Oil  for 
discussion  of  damage  incidents  at  used  oil  facilities. 

*Synt))etic  oils  are  being  included  in  today's 
listing  for  the  reasons  set  forth  in  Section  rv.E 

"In  aiidition,  oil  derived  frvta  pyrolysto  of  scrap 
tires  would  also  be  covered  by  the  used  oil  listing 
after  use  and  contamination. 


IV.  Applicability  and  Scope  of  Used  Oil 
Listing 

A.  Authority  to  List  Used  Oil  as  a 
Hazardous  Waste 

Section  3001  of  RCRA  provides  the 
Agency  with  the  general  statutory 
authority  under  RCRA  for  identification 
and  listing  of  hazardous  wastes.  The 
1984  Amendments  to  RCRA  specifically 
require  EPA  to  excercise  this  authority 
and  propose  whether  to  list  or  identify 
used  automobile  and  truck  crankcase  oil 
as  a  hazardous  waste  by  November  6. 
1985,  and  to  finalize  that  proposal  as 
well  as  determine  whether  other  used  oil 
should  be  listed  or  identified  as 
hazardous  by  November  8, 1986.  (See 
section  3014(b).) 

These  amendments  also  affirm  the 
Agency's  authority  to  regulate,  as  a 
hazardous  waste,  used  oil  that  is 
recycled,  even  though  such  regulation 
may  have  a  discouraging  effect  on  some 
recycling.  Prior  to  the  1964  amendments, 
the  Agency  was  directed  to  ensiu«  that 
its  regiilations  did  not  "discourage  the 
recovery  or  recycling  of  used  oil." 
However,  the  1964  amendments  deleted 
this  language  with  respect  to  the  listing 
decision  and  modified  it  for  the  used  oil 
management  standards  by  adding  the 
phrase  "consistent  with  protection  of 
human  health  and  the  environment."  By 
doing  this.  Congress  clearly  intends  for 
the  Agency  to  regulate  recycling 
activities  sufficiently  to  assure  adequate 
protection  while  reducing,  as  much  as 
possible,  the  impact  on  the  recycling 
industry  as  a  whole.  The  conference 
report  accompanying  the  1904  v 

amendments  specifically  notes  that " 
.  .  .  [T]he  purpose  of  the  provisions  is  to 
clarify  the  intent  of  section  3014  in  order 
to  assure  that  EPA's  regulations  in  this 
area  are  protective  of  human  health  and 
the  environment ...  It  was  never 
Congress'  intent  that  protection  of 
human  health  and  the  environment  be 
subordinated  to  the  continuation  of  used 
oil  recycling  activities.  The  Agency  can 
and  should  prohibit  or  control  used  oil 
recycling  practices  that  it  determines 
v^ll  pose  a  potential  hazard  to  human 
health  and  the  environment  even  though 
such  regulations  would  impede 
recycling."  (See  H.R.  Conf.  Rep.  No. 
1133,  98th  Cong.  2nd  Sess.  113  (1984)).' 

B.  Scope  of  Used  Oil  Listing 

As  discussed  earlier  in  this  preamble, 
today's  proposed  listing  applies  to  used 
oil  when  disposed  of,  recycled,  or  when 
accumulated,  stored,  or  treated  prior  to 
being  disposed  or  recycled.  This  section 
discusses  EPA's  regulatory  definition  of 
"used  oil"  as  well  as  the  special  status 
of  re-refined  oil.  LasUy,  this  section  will 
explain  the  amendments  to  the  mixture 


rule  contained  in  {  261.3(a)(2)  that  will 
propose  to  remove  from  regulatory 
control:  (1)  Wastewaters  that  are 
contaminated  with.  smaU  amounts  of 
used  oil;  and  (2)  industrial  wipers  used 
to  clean  up  small  oil  spills  and  wipe  or 
clean  equipment,  machinery,  or  the  face 
and  hands  of  the  user. 

1.  Definition  of  Used  Oil.  EPA  is 
proposing  a  definition  in  40  CFR  280.10 
for  "used  oil"  as  follows: 

"Used  Oil"  is  petroleum-deiived  or 
synthetic  oil  including,  but  not  limited  to,  oil 
which  is  used  as  a:  i)  Lubricant  (engine, 
turbine,  or  gear):  ii]  Hydraulic  fluid  (including 
transmission  fluid);  iii)  Metalworking  fluid 
(including  cutting,  grinding,  machining, 
rolling,  stamping,  quenching,  and  coating 
oils;)  or  iv)  insulating  fluid  or  coolant,  and 
which  is  contaminated  throtigh  use  or 
subsequent  management 

«,     This  definition  would  include  those 
used  oils  that  are  contaminated  with 
PCB's.  However,  it  should  be  noted  that 
the  use  of  used  oils  containing  any 
concentration  of  PCBs  and  the  disposal 
of  used  oils  containing  50  ppm  or  greater 
of  PCBs  are  subject  to  the  TSCA  PCB 
rules  promulgated  imder  40  CFR  Part 
761.  Under  the  current  TSCA  PCB  rules, 
the  use  of  used  oils  containing  any 
concentration  of  PCBs  is  prohibited  and 
the  disposal  of  used  oU  containing  50 
ppm  or  greater  PCBs  is  strictly 
controlled.  When  today's  listing 
proposal  is  promulgated,  users  and 
disposers  of  used  oils  containing  PCBs 
will  be  subject  to  both  the  TSCA  and 
RCRA  regtdations  imtil  the  Agency 
integrates  the  PCB  rules  with  the 
hazardous  waste  rules.  Where  both  sets 
of  regulations  are  applicable,  EPA  will 
apply  the  more  stringent  of  the  two 
requirements.  The  Agency,  however, 
solicits  information  on  whether  certain 
used  oils  containing  PCBs  should  be 
excluded  from  the  listing  because  they 
do  not  typically  contain  other  toxic 
constitutents  [e.g.  metals). 

Examples  of  petrolemn  wastes  which 
are  not  "used  oils"  include:  crude  oil  or 
virgin  fuel  oil  spilled  on  the  land  or 
water  oily  sludge  in  the  bottom  of  crude 
or  fuel  oil  storage  tanks;  and  wastes 
from  petroleimi  refining  operations  such 
as  API  separator  sludge. 

This  regulatory  definition  is  drawn 
partly  fi'om  the  statutory  definition  of 
used  oil  found  at  section  1004(36)  of 
RCRA.  That  section  defines  "use  oil"  as 
any  oil  which  has  been: 

A.  Refined  from  crude  oil,  ^ 

B.  Used,  and 

C.  As  a  result  of  such  use, 
contaminated  by  physical  or  chemical 
impurities. 

The  Agency  is  interpreting  the 
definition  of  used  oil  contained  in  the 
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statute  to  include:  (1)  Used  oils  which 
are  adulterated  subsequent  to  use  as 
well  as  those  that  are  contaminated  "as 
a  result  of  such  use"  (section  1004(36)); 
(2)  synthetic  oils,  including  those 
derived  from  coal  or  shale;  and  (3) 
processing  residues  from  the  recycling  of 
used  oil." 

EPA's  broad  regulatory  definition  of 
used  oil  is  based  on  a  combined 
interpretation  of  sections  1004(36)  and 
3014.  The  proposed  definition 
incorporates  both  the  speciHc  elements 
of  section  1004(36)  as  well  as  the  factors 
necessary  to  meet  the  related  statutory 
mandate  of  section  3014.  The  specific 
language  and  legislative  history  of 
section  3014  make  clear  that  Congress 
passed  section  3014  to  address  the  wide 
range  of  troublesome  and  difficult 
problems  associated  with  used  oil 
recycling  activities  from  generation  and 
collection,  through  treatment  and 
processing,  to  final  end  use.  This  broad 
objective  is  reflected  in  Congress' 
comprehensive  mandate  to  EPA  to 
"promulgate  regulations — as  may  be 
necessary  to  protect  public  healUi  and 
environment  from  hazards  associated 
with  recycled  oil. "  Section  3014(a) 
(emphasis  added).  As  recycled  oil  is 
defined  in  terms  of  used  oil.  it  is 
necessary  to  define  used  oil  in  such  a 
way  as  to  ensure  that  the  Section  3014 
regulations  do  address  the  many 
hazards  that  can  normally  and 
reasonably  be  expected  to  be  associated 
with  the  recycling  of  used  oil.  To  define 
the  term  more  narrowly  would  permit  a 
number  of  regulatory  loopholes  and 
create  implementation  problems  that 
would  nm  counter  to  Congress'  explicit 
intent  "to  reduce  the  uncertainty  and  the 
gaps  in  the  regulatory  treatment  of  used 
oil."  (See  H.R.  Conf.  Rep.  No.  1133. 98th 
Cong.  2nd  Sess.  113  (1984). 

With  respect  to  oils  adulterated 
subsequent  to  use.  the  Agency  has 
concluded,  on  the  basis  of  extensive 
sampling  and  analyses,  that  used  oil 
typically  and  frequently  contains 
several  contaminants  which  are  found  in 
used  oil  as  a  result  of  intentional  or 
inadvertent  mixing  subsequent  to  use 
rather  than  as  a  direct  result  of  a 
particular  use.  The  Agency  has  found 
that  under  existing  mismanagement 
practices,  used  oil  is  frequently  mixed  or 
blended  with  other  waste  liquids  which 
contain  toxic  contaminants  (many  of 
them  not  yet  defined  as  hazardous 
under  RCRA)  either  at  the  generation 
site  or  at  used  oil  processing  facilities. 
These  contaminants,  although  not 
present  as  a  result  of  actual  use,  are. 


nevertheless,  present  at  levels  of 
regulatory  concern  in  most  used  oil 
samples  tested.  Therefore,  they  are 
being  Usted  among  the  constituents  of 
concern  which  form  the  basis  for  today's 
proposed  listing. 

The  Agency  could  list  these  used  oils 
as  hazardous  [i.e.,  those  which  become 
contaminated  with  non-hazardous 
wastes  subsequent  to  use)  and  not 
subject  them  to  the  special  management 
standards,  but  rather  to  the  Subtitle  C 
rules.  However,  we  believe  that  used 
oils  which  contain  essentially  identical 
constituents  and  pose  essentially  the 
same  risk  be  regulated  similarly.  In 
addressing  specifically  this  issue,  the 
Senate  Committee  on  Environment  and 
Public  Works,  in  its  report  on  used  oil 
stated  "Under  some  circumstances,  it 
may  be  difficult  to  determine  if  a  waste- 
derived  fuel  should  be  classified  as  a 
used  oil  fuel  or  a  hazardous  waste  fuel. 
For  example,  used  oil  contains    - 
contaminants,  such  as  lead,  that  may  be 
present  either  through  use  of  the  oil  or 
through  deliberate  adulteration.  Both 
hazardous  waste  fuel  and  contaminated 
used  oil  fuel  should  be  regulated  in 
accordance  with  these  new  provisions, 
as  necessary,  to  protect  human  and  the 
environment.  The  Agency,  however,  has 
some  discretion  as  to  how  to  classify 
these  types  of  fuel  mixtures."  Sen.  Rep. 
No.  284. 98th  Cong..  Ist  Sess..  36  (1983). 
Therefore,  we  believe  the  Agency  has 
discretion  to  expand  the  difinition  of 
used  oil  as  currently  defined  in  RCRA  to 
include  those  oils  which  become 
contaminated  (with  non-hazardous 
wastes)  subsequent  to  use  and  thus, 
subject  those  used  oils  that  are  recycled 
to  the  special  management  standards.'* 
As  stated  earlier,  we  believe  that 
Congress  intended  the  Agency  to 
consider  all  contaminants  typically 
found  in  used  oil  when  it  directed  the 
Agency  to  protect  the  public  and  the 
environment  from  the  "hazards 
associated  with  recycled  oil"  (RCRA 
section  3014). 

While  section  1004(36)  of  RCRA 
appears,  on  its  face,  to  limit  the 
statutory  definition  of  "used  oil"  to  oil 
derived  from  petroleum,  we  nevertheless 
are  interpreting  the  definition  of  used  oil 
more  broadly  to  include  synthetic  oils 
derived  from  shale  and  coal.  EPA 
believes  that  in  constructing  the 
definition  of  used  oil.  Congress  did  not 
intend  to  exclude  synthetic  oils  from 
control  under  section  3014,  despite  the 


"This  definition  expands  upon  the  regulatory 
definition  of  used  oil  contained  in  the  Phase  I 
burning  and  blending  rule. 


"As  discussed  in  Section  IV.3..  when  an  oil  is 
adulterated  with  a  hazardous  waste  [i.e.,  a 
hazardous  spent  solvent),  the  mixture  would  t>e 
fully  regulated  as  a  hazardous  waste  under  the 
general  hazardous  waste  regulations  and  would  not 
be  subject  to  the  special  standards  for  recycled  used 
oil. 


fact  that  used  oil  is  defined  as  being 
derived  from  crude  oil  under  RCRA.  The 
Agency's  rationale  for  this  position  is 
based  on  three  points.  First,  synthetic 
oils  are  used  for  the  same  purposes  as 
petroleum  derived  oils,  are  usually 
mixed  and  managed  in  the  same  manner 
after  use.  and  present  as  great  a  hazard 
as  pefroleum-based  oils  due  to  the  fact 
that  these  oils  are  just  as  likely  to  be 
contaminated  from  use  or  be 
adulterated.  To  condition  a  used  oil 
regulation  on  a  preliminary 
determination  of  whether  a  particular 
used  oil  has  been  derived  ftt)m  crude  oil 
or  whether  it  is  synthetic  in  origin  or 
whether  and  to  what  extent  it  has  been 
mixed  would  seriously  complicate  the 
Agency's  efforts  to  regulate  recycled  oil. 
We  do  not  believe  that  this  is  what 
Congress  intended.  Second,  such  a 
distinction  would  serve  no  practical 
purpose  since  mixtures  of  used  oil  and 
synthetic  oil  would  be  regulated  under 
the  Subtitle  C  rules  or  the  recycled  oil 
rules  in  any  case  as  a  result  of  the 
mixture  rule.  Finally,  excluding  these" 
oils  fit)m  the  definition  of  used  oil  would 
necessitate  a  separate  listing  of 
synthetic  used  oils,  resulting  in 
regulation  of  synthetic  used  oils  that  are 
recycled  under  the  full  set  of  hazardous 
waste  regulations  while  petroleum- 
derived  oils  that  are  recyled  would  be 
regulated  under  tailored  standards 
issued  pursuant  to  Section  3014. 
Congress  cleariy  did  not  intend  that 
used  oils  which  contain  essentially 
identical  constituents  and  pose 
essentially  the  same  risk  be  regulated 
differently. 

EPA  is  also  proposing  to  Include  In  the 
definition  of  used  oil  residues  or  sludges 
resulting  from  the  storage  or  processing 
of  used  oils  although  these  processing 
residues  are  not  specifically  mentioned 
in  the  statutory  definition  of  used  oil. 
These  processing  residues  would,  in  any 
case,  be  hazardous  wastes  under  the 
'derived  from'  nde  contained  in 
S  261.3(c)(2)  of  the  regulations.  Under 
that  rule,  any  waste  which  is  derived 
from  a  hazardous  waste  continues  to  be 
a  hazardous  waste  unless  and  until  it 
has  been  demonstrated  to  be  non- 
hazardous.  Since  used  oil  will  be  a  listed 
hazardous  waste  under  today's 
proposal,  residues  from  the  processing 
of  used  oil  would  still  be  hazardous 
wastes.  Thus,  if  used  oil  processing 
residues  were  not  regulated  as  used  oils 
when  they  are  recycled,  they  would  be 
subject  to  the  full  set  of  Subtitle  C 
regulations  under  the  derived-from  rule. 
EPA  believes,  however,  that  since  these 
residues  are  similar  to  used  oil  in  terms 
of  the  hazardous  constituents  that  are 
present,  these  residues  should  be 
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regulated  under  the  special  management 
standards  for  recycled  used  oil  being 
proposed  under  section  3014  of  RCRA. 
Such  an  approach  would  be 
environmentally  protective  and  would 
allow  any  persifn  who  generates  or 
manages  used  oil  or  these  processing 
residues  to  comply  with  one  set  of 
regulations. 

2.  Re-refined  Oil.  Re-refined  oil  is 
defined  in  section  1004(39]  of  RCRA  as 
"used  oil  from  which  the  physical  and 
chemical  contaminants  acquired  through 
previous  use  have  been  removed 
through  a  refining  process."  Re-refining 
of  used  oil  to  produce  a  lubricant  is  the 
highest  form  of  used  oil  recyling  and,  by 
definition,  produces  a  product-like  oil 
that  is  virtually  free  of  contamination 
and  essentially  the  equivalent  of  virgin 
oil.  Thus,  the  Agency  believes  that  used 
oil  which  is  used  as  a  lubricant,  once  it 
has  been  re-refined,  no  longer  meets  the 
definition  of  a  solid  waste  contained  in 

S  261.2,  and  is  not,  therefore,  a 
hazardous  waste.'*  Although  re-refined 
oil  is  not  considered  to  be  a  solid  and 
hazardous  waste  under  today's 
proposed  listing,  the  transportation  and 
storage  of  used  oil  prior  to  the  actual  re- 
refining  process  is  still  subject  to 
regulation  under  the  proposed  section 
3014  standards.  Thus,  while  the  re- 
refined  oil  itself  is  not  a  solid  waste, 
until  such  time  as  the  oil  becomes  a 
product,  it  continues  to  be  recycled  oil 
and  subject  to  regulation  under  section 
3014. 

The  exclusion  of  re-refined  oil  from 
today's  listing  is  consistent  with  the 
recent  amendments  to  the  definition  of 
solid  waste.  See  50  FR  at  634,  January  4, 
1985.  Under  those  amendments,  most 
materials  which  are  reclaimed  fi^im 
solid  wastes  and  that  are  used 
beneficially  are  not  solid  wastes  and, 
therefore,  are  not  hazardous  wastes 
provided  they  are  not  used  as  a  fuel  or 
used  to  produce  a  fuel  or  are  not  placed 
on  the  land  for  beneficial  use.**  Used  oil 
which  is  used  as  a  lubricant  that  has 
been  re-refined  is  one  such  example  and 
is,  therefore,  deemed  to  have  been 
reclaimed  from  sohd  waste  and,  thus,  is 
not  a  soUd  waste  within  the  meaning  of 
Subtitle  C  of  RCRA. 

3.  Mixtures  of  Used  Oil  and  Other 
Materials — a.  Existing  Mixture  Rule. 


"  Although  re-refined  oil  ii  not  a  solid  or 
hazardous  waste  under  this  proposal,  re-refined  oil 
would  continue  to  be  a  used  oil  within  the  meaning 
of  section  3014  of  RCRA. 

**  Materials  that  are  reclaimed  from  a  solid  waste 
can  still  be  a  solid  and  hazardous  waste  if:  (1)  The 
materials  are  accumulated  speculatively,  or  (2)  the 
materials  have  been  processed  minimally  or  the 
materials  have  been  partially  reclaimed  but  must  be 
reclaimed  further  before  recovery  is  complete  (see 
50  FR  835.  lanuary  4. 1985). 


Under  the  existing  rule  concerning 
mixtures  of  hazardous  wastes  and  solid 
wastes  (40  CFR  261.3),  when  a 
characteristic  or  listed  hazardous  waste 
is  mixed  with  another  solid  waste,  the 
entire  mixture  becomes  a  hazardous 
waste  subject  to  40  CFR  Parts  262-265 
except  in  Oie  following  circumstances: 
(1)  When  a  waste  that  is  hazardous 
solely  because  it  exhibits  one  of  the 
characteristics  in  Subpart  C  of  Part  261 
is  mixed  with  another  waste  such  that 
the  entire  mixture  no  longer  exhibits  any 
of  the  characteristics;  (2)  when  a  waste 
that  is  exempted  under  S  261.5  (i.e., 
wastes  from  small  quantity  generators) 
is  mixed  with  another  (non-hazardous) 
waste,  the  resultant  waste  mixture  is 
generally  exempt  fi-om  regulation:  and 
(3)  when  a  waste  that  is  hazardous 
because  it  is  listed  in  Subpart  D  of  Part 
261  is  mixed  with  non-hazardous  solid 
waste,  the  entire  mixture  is  hazardous 
unless  it  is  exempted  from  regulation 
under  §§  260.20  and  260.22.'* 

This  general  policy  concerning 
mixtures  has  been  incorporated  into  the 
recycled  oil  rules  [i.e.,  a  mixture  of 
recycled  used  oil  and  another  hazardous 
waste  will  be  considered  a  hazardous 
waste  subject  to  the  full  set  of  the 
Subtitle  C  rules).  However,  the  Agency 
is  proposing  one  major  change  to  the 
policy  described  above.  In  particular, 
under  the  general  hazardous  waste 
rules,  a  mixture  of  small  quaintitites  of  a 
hazai-dous  waste  and  a  non-hazardous 
waste  would  be  conditionally  exempt 
fix>m  regulation  [i.e.,  not  subject  to  the 
hazardous  waste  rules).  Under  today's 
proposal,  however,  a  mixture  of  ysed  oil 
and  small  quantities  of  another 
hazardous  waste  (as  defined  in  S  261.5) 
will  be  fully  regulated  as  a  hazardous 
waste  and  not  a  used  oil.  We  believe 
this  change  in  policy  is  necessary  in 
order  to  prevent  small  quantities  of 
hazardous  wastes  from  being  illicitly 
disposed  of  by  being  mixed  with 
recycled  oil.  (See  the  proposed 
management  standards  for  a  more 
detailed  discussion  of  the  mixture  rule 
as  it  applies  to  used  oil.) 

Under  today's  proposed  listing,  used 
oil  will  be  a  listed  hazardous  waste 
subject  to  all  appUcable  '«quirements 
under  Parts  262-265  when  it  is  disposed. 
Consequently,  mixtures  of  used  oil  and 
other  hazardous  wastes  (including  small 
quantities  of  hazardous  wastes]  will  be 
hazardous  wastes  subject  to  fuU 
regulation  under  Subtitle  C  when  that 
mixtiu%  is  disposed,  except  as  provided 
in  Sections  b.  and  c,  below. 


(b)  Mixtures  of  Wastewater  and  Used 
Oil.  EPA  is  today  proposing  an 
amendment  to  the  mixture  rule  (40  CFR 
261.3]  in  order  to  avoid  regulating 
certain  mixtures  as  a  hazardous  waste 
or  a  used  oil  where  the  Agency  believes 
that  such  regidation  would  not  be 
necessary  to  protect  human  health  and 
the  environment.  The  Agency  is 
specifically  concerned  that  under 
today's  proposed  listing  of  used  oil, 
otherwise  non-hazardous  wastewaters 
contaminated  with  very  small  amounts 
of  used  oil  would  be  subject  to 
regulation  as  a  hazardous  waste  under 
the  existing  mixture  rule. 

The  wastewater  from  many  industries 
[e.g.,  steel  manufactiuing,  railroad 
yards,  etc.)  frequently  contains  small 
amounts  x)f  oil  which  enters  the  system 
from  a  variety  of  sources,  including 
drippings  from  machinery  and  other 
processes.  The  contamination  of 
wastewater  with  small  amounts  of  oil  is 
virtually  impossible  to  control.  EPA 
believes  that  such  small  amounts  of  oil 
in  wastewater  pose  no  significant 
hazard  when  stored,  transported, 
treated,  disposed,  or  reused. 
Consequently,  the  regulation  of  such 
mixtures  as  hazardous  wastes  under 
RCRA  is  unwarranted. 

Under  the  existing  Subtitle  C  system, 
however,  such  mixtures  would 
nonetheless  be  considered  listed 
hazardous  wastes.  The  only  mechanism 
presently  available  to  handlers  of  these 
mixtures  to  remove  their  wastes  fiY)m 
regulatory  control  would  be  to  petition 
the  Agency  to  exclude  (or  delist]  their 
waste  under  the  procedures  contained  in 
40  CFR  260.20  and  260.22.  Because  of  the 
large  potential  numbers  of  facilities 
involved  and  because  the  Agency  does 
not  consider  such  mixtures  to  be 
hazardous,  EPA  is  proposing  a  different 
approach  for  removing  mixtures 
containing  only  small  amounts  ofused 
oil  from  regulatory  control  under  this 
listing." 

Specifically,  EPA  is  proposing  to 
amend  the  mixture  rule  contained  in  40 
CFR  261.3  to  provide  that  a  mixture  of  a 
non-hazardous  wastewater  and  used  oil 
caused  by  a  de  minimis  loss  of 
lubricating  oil,  hydraulic  or 
metalworking  fiuids,  or  insulating  fluids 
or  coolants  due  to  spills  or  drippings 
will  not  be  subject  to  regulation      a 
used  oil  (and  hence,  as  a  hazardc  js 
waste).  As  noted  above,  EPA  believes 
that  the  concentrations  of  hazardous 
constituents  that  may  be  present  in  such 


'*  The  Agency  also  has  exempted  certain  other 
mixtures  of  hazardous  and  non-hazardous  wastes 
from  the  mixture  rule.  See  40  CFR  281.3(8)(2)(iv):  see 
also.  November  17, 1981. 


"The  Agency  has  made  previous  modifications  to 
the  mixture  rule  when  such  mlxtiu«s  were  not 
considered  hazardous  (see  46  FR  5A582.  November 
17. 1981), 
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a  mixture  will  be  so  small  as  to  pose  no 
significant  hazard  to  human  health  and 
the  environment. 

While  the  Agency  is  not  proposing  a 
specific  concentration  limit  for  such 
used  oil  in  wastewater,  EPA  requests 
comment  on  whether  such  a  limit  should 
be  established,  and  if  so,  what  that  level 
should  be.  This  exemption  would  apply 
only  to  very  small  amounts  of  used  oil 
which  are  lost  in  normal  operations  or 
when  small  amounts  of  oil  are  lost  to  the 
wastewater  treatment  system  during 
draining  or  washing  operations.  The 
exemption  for  mixtures  of  used  oil  and 
non-hazardous  wastewaters  would  not 
apply,  however,  if  the  used  oil  is 
discarded  as  a  result  of  abnormal 
manufacturing  operations,  [e.g..  plant 
shutdowns  or  operation  malfunctions 
resulting  in  substantial  spills,  leaks,  or 
other  releases).  In  addition.  EPA  is 
placing  two  additional  conditions  on 
this  exemption. 

First,  this  exemption  will  not  affect 
the  mixture  rule  as  it  applies  to  mixtures 
of  hazardous  wastes  and  other  wastes. 
In  other  words,  a  mixture  of  wastewater 
(containing  used  oil)  and  another 
hazardous  waste  would  still  be  a 
hazardous  waste  subject  to  full 
regulation  under  40  CFR  Parts  2^2-265. 
and  270,  271.  and  124.  This  condition  is 
necessary  to  prevent  the  illicit  disposal 
of  a  hazardous  waste  by  mixing  it  with 
an  exempted  mixture. 

The  second  condition  applicable  to 
this  amendment  applies  to  oil  that  is 
recovered  from  an  exempted  mixture. 
Used  oil  that  is  recovered  is  essentially 
the  same  as  other  recycled  oil  in  terms 
of  the  contaminants  that  may  be  present 
as  well  as  the  management  practices 
which  subsequently  may  be  apphed. 
Consequently,  EPA  believes  it  is 
appropriate  to  regulate  oil  recovered 
fi^m  mixtures  exempted  under  this 
proposed  amendment.  Hence,  when 
recycled,  such  oil  will  be  subject  to 
regulation  under  the  rules  being 
proposed  today  for  recycled  used  oil. 
Used  oil  that  is  recovered  irom 
wastewaters  and  which  is  disposed  will 
be  subject  to  the  general  hazardous 
waste  rules  rather  than  the  recycled  oil 
rules. 

c.  Oil-Contaminated  Industrial 
Wipers  (Oily  Rags).  EPA  is  also 
proposing  an  amendment  to  the  mixture 
rule  that  would  exempt  from  regulatory 
control  industrial  wipers  that  are 
contaminated  with  used  oil. 

Industrial  wipers  "  are  widely  used  in 
a  variety  of  industrial  settings  to  wipe 


small  amounts  of  oil  or  other  substances 
from  areas  or  objects  needing  cleaning 
or  polishing,  including  machinery,  tools, 
and  other  objects.  A  major  use  of 
industrial  wipers  is  also  wiping  the 
hands  and  face  of  the  user.  According  to 
information  provided  by  Kimberly-Clark 
in  a  petition  submitted  to  EPA. 
industrial  wipers  are  used  at  some 
540.000  industry  sites  in  the  United 
States. "Kimberly-Clark  estimates  that 
the  total  quantity  of  used  oil  found  in  all 
discarded  industrial  wipers  on  a  yearly 
basis  would  not  exceed  2.3%  of  all  used 
oil.'» 

In  its  petition.  Kimberiy-Clark  argued 
that  industrial  wipers  do  not  pose  any 
signiHcant  environmental  hazards  when 
disposed  of  as  part  of  the  regular,  non- 
hazardous  solid  waste  stream  and  that 
regulations  of  oil-contaminated  wipers 
would  not  be  cost-effective.  Specifically, 
Kimberly-Clark  argued  that  the  actual 
amount  of  used  oil  likely  to  be  disposed 
of  at  a  typical  non-hazardous  waste 
landfill  or  by  incinOTation  is  insignificant 
and  would  likely  have  a  net  positive 
effect  in  terms  of  the  wipers'  ability  to 
absorb  additional  liquid  if  placed  in  a 
landfill  or  to  combust  more  completely 
and  provide  heat  value  if  incinerated. 
Kimberiy-Clark  also  argued  that 
requiring  users  to  handle  their  wipers  as 
hazardous  waste  would  have 
substantial  negative  impacts,  both 
economically  and  from  an 
environmental  standpoint. 

We  have  evaluated  the  petition 
submitted  by  Kimberly-Clark  and  have 
decided  to  propose  exempting  industrial 
wipers  from  regulatory  control  under  the 
mixture  rule  [i.e.,  we  are  proposing  to 
amend  the  mixture  rule  to  say  that  a 
mixture  of  a  used  oil  and  an  industrial 
wiper  will  not  be  considered  a 
hazardous  waste).  However,  this 
exemption  would  not  apply  to  oily  rags 
which  exhibit  a  characteristic  of 
hazardous  waste  pursuant  to  Subpart  C 
of  Part  261.  It  should  also  be  noted  that 
this  exemption  is  not  intended  to  apply 
to  those  industrial  wipers  used  to  clean 
up  oil  spills  but  only  to  those  wipers 
used  to  clean  drips  or  other  incidental 
amounts  of  oil  from  machinery  or 
equipment,  or  the  face  and  hands  of  the 
user.  EPA  generally  believes  that  these 
wipers  (although  contaminated  with 
used  oil)  would  contain  relatively  small 


"The  tenn  industrial  ivipera  induder  Shop 
loweh  (2.9  billion  wipers  annually)  which  are  cloth 
wiper»  thai  are  generally  not  ditcarded  but  are 
washed  and  reused;  rags  (2.9+  billion  wiper* 


annually)  which  are  generally  disposed  of  as  part  of 
the  user's  regular  sohd  waste  stream;  and 
disposable  wipers  (7.8  billion  wiper*  annually) 
which  are  discarded  as  part  of  the  users  regular 
solid  waste  stream. 

"Exemption  of  Oil-Contaminated  Industrial 
Wipers  from  Forthcoming  Waste  Oil  Rules  Under 
RCRA.  Kiiiibariy-Clari(  Corporation.  |une  15, 1983. 

"See  Kimberiy-Clark  petition  for  detailed 
calculation. 


concentrations  of  die  hazardous 
constituents  so  as  to  pose  no  significant 
hazard  to  human  health  and  the 
environment. 

EPA  is  also  concerned  that  regulating 
industrial  wipers  contaminated  with 
used  oil  as  a  hazardous  waste  will 
seriously  impact  the  Agency's 
implementation  of  the  hazardous  waste 
program  by  subjecting  several  hundred 
thousand  otherwise  unregulated 
establishments  to  the  hazardous  waste 
regulations.  EPA  does  not  believe  that  it 
could  effectively  extend  regulation  to 
this  group  of  hazardous  waste 
generators  at  this  time. 

The  Agency,  however,  still  has  a 
number  of  concerns  with  respect  to  this 
exception.  In  particular.  EPA  is 
concerned  that,  based  on  data  submitted 
by  Kimberly-Clark,  a  significant 
aggregate  amount  of  used  oil  (13.2 
million  gallons  per  year)  will  be 
disposed  of  in  the  environment  via 
industrial  wipers.  Second,  the  Agency 
believes  that  establishing  a 
concentration  limit  for  used  oil  in  the 
wiper  may  be  desirable  (or  necessary] 
to  ensure  that  significant  quantities  of 
used  oil  and  its  hazardous  constituents 
are  not  disposed  of  intentionally  through 
an  exempted  mixture.  However,  the 
Agency  has  not  yet  been  able  to 
determine  an  appropriate  concentration 
level  and  specifically  requests  public 
comment  as  to  what  level,  if  any.  would 
be  appropriate. 

EPA  is  also  requesting  public 
comment  on  the  issue  of  exempting  oil- 
contaminated  industrial  wipers,  in 
general,  from  regulatory  control  as 
hazardous  wastes,  particularly  with 
respect  to  possible  adverse  impacts 
from  such  an  exemption. 

C.  Delisting  Procedures  for  Used  Oil 

The  Agency's  procedures  for 
excluding  wastes  at  a  particular  site 
from  the  hazardous  waste  regulations 
are  contained  in  40  CFR  260.20  and 
260.22.  These  rules  allow  any  person  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  ber 
"delisted"  [i.e.  not  regulated  as  a  \ 

hazardous  waste)  on  the  basis  that  their^ 
waste  is  fundamentally  different  from 
the  waste  that  was  listed  in  Subpart  D 
of  Part  261.  In  the  past,  petitioners  have 
been  required  to  demonstrate  that  their 
waste  does  not  meet  any  of  the  criteria 
for  listing  contained  in  40  CFR  261.11 
(a)(1).  (a)(2).  or  (a)(3)  which  were 
relevant  to  the  Administrator's  decision 
to  list  that  waste  in  the  first  place. 

However,  section  222(a)  of  the  HSWA 
modifies  the  delisting  procedures  to 
require  the  Administrator  to  consider 
factors  (including  additional 
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constituents)  other  than  those  for  which 
the  waste  was  listed,  if  the 
Administrator  has  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  a  hazardous 
waste.  In  addition,  the  amendments 
speciHcally  require  the  Agency  to 
provide  notice  and  an  opportunity  for 
public  comment  before  granting  a 
delisting  petition.  Under  today's  listing 
proposal,  generators  or  other  handlers  of ' 
used  oil  who  wish  to  petition  the  Agency 
to  have  their  specific  used  oil  delisted 
must  follow  the  same  delisting 
procedures  as  for  any  other  hazardous 
waste  [i.e.,  they  must  submit  sufficient 
data  so  that  the  Agency  can  evaluate 
their  used  oil  to  determine  its 
hazardousness  with  respect  to  any  toxic 
constituent  that  may  reasonably  be 
present  in  the  waste). 

The  Agency  recognizes  that 
significant  numbers  of  used  oil  handlers 
may  wish  to  petition  the  Agency  for  a 
delisting,  especially  since  non- 
hazardous  used  oil  will  not  be  subject  to 
regulatory  control.  Some  generators  may 
well,  due  to  their  generation  and 
handling  procedures,  generate  relatively 
clean  used  oils.  While  the  Agency  has 
sought  to  exclude  from  the  Usting  or 
exempt  from  regulation  under  section 
3014  those  used  oils  which  do  not  pose  a 
hazard  to  the  environment,  the  Agency 
is  somewhat  concerned  that  a  large 
number  of  petitions  could  unnecessarily 
overtax  the  Agency's  delisting 
resources. 

EPA  considered  an  approach  that 
would  involve  setting  concentration 
limits  for  specific  constituents  of 
concern.  Used  oil  that  did  not  exceed 
these  concentration  limits  would  be 
exempt  from  regulation  as  a  hazardous 
waste.  However,  this  approach  poses 
several  practical  problems  concerning 
the  appropriate  concentration  limits  that 
should  be  set  for  which  constituents 
[i.e.,  used  oil  can  contain  any  one  of  the 
toxic  contaminants  listed  in  Appendix 
Vni  of  Part  261)  and  problems  relating  to 
implementation.  Therefore,  the  Agency 
has  concluded  that  such  an  approach  is 
not  ieasible  at  this  time  and  that  any 
person  who  wishes  to  delist  their  used 
oil  will  need  to  submit  a  petition 
pursuant  to  40  CFR  260.20  and  260.22. » 


"At  a  minimum,  EPA  would  expect  the  petitioner 
to  demonstrate  that  the  used  oil:  (1)  Meets  the  Phase 
1  fuel  specincations  (50  FR  1716.  January  11, 1985). 
and  (2)  does  not  exhibit  any  of  the  hazardous  waste 
characteristics.  In  addition,  the  petitioner  must 
demonstrate  that  the  used  oil  is  not  hazardous  for 
the  reason  it  was  listed  and  must  submit  sufficient 
Information  for  the  Administrator  to  determine 
whether  the  used  oil  is  hazardous  for  any  other 
reasons. 


The  Agency  xequests  public  comment 
on  the  issue  of  deUsting  nonhazardous 
used  oils  and  is  particularly  interested 
in  any  particular  used  oils  that  should 
be  specifically  excluded  from  the  Usting 
of  used  oil  as  a  hazardous  waste. 

V.  Basis  for  Listing  Used  Oil  as  a 
Hazardous  Waste 

A.  Criteria  for  Listing 

EPA  may  list  as  waste  as  hazardous  if 
it  meets  any  of  the  criteria  for  Usting 
contained  in  40  CFR  261.11.  Among 
others,  fi  261.11(a)(3)  provides  that  the 
Administrator  may  list  a  waste  as 
hazardous  if  it  contains  any  of  the  toxic 
constituents  listed  in  Appendix  VIII, 
unless,  after  considering  certain  factors, 
the  Administrator  determines  that  the 
waste  will  not  pose  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment  when 
mismanaged.  The  factors  that  can 
mitigate  such  a  listing  are:  (i)  The  nature 
of  the  toxicity  presented  by  the 
constituent  (u)  the  concentration  of  the 
constituent  in  the  waste,  (iii)  its 
potential  to  migrate  or  persist  in  the 
environment,  (iv)  the  plausible  types  of 
improper  management  to  which  the 
waste  could  be  subjected,  (v)  the 
quantities  of  waste  generated  and  the 
nature  and  severity  of  human  health  and 
environmental  damage  that  has 
occurred,  and  (vi)  any  other  factors  that 
may  be  appropriate. 

"The  Administrator  has  determined 
that  used  oil  contains  highly  toxic 
contaminants  in  significant  quantities, 
that  these  contaminants  are  mobile  and 
persistent  in  the  environment,  and  that 
used  oil  is  generated  in  large  quantities. 
Thus,  these  wastes  may  pose  a 
substantial  present  or  potential  threat  to 
human  health  or  the  environment  when 
improperly  transported,  treated,  stored, 
recycled,  disposed,  or  otherwise 
managed.** 

B.  Summary  of  Used  Oil  Universe 

Based  on  1982  automotive  and 
industrial  new  oil  sales  of  1,244  and 
1,171  million  gallons,  respectively,  it  is 
estimated  that  746  million  gallons  of 
automotive  used  oil  and  402  milUon 


"Testing  of  used  oil  has  shown  that  nearly  20 
percent  of  the  samples  have  flash  points  below  140* 
F.  with  some  samples  having  flash  points  as  low  as 
72'F.  These  low  flash  points  generally  result  from 
contamination  with  gasoline,  which  has  an  Initial 
boiling  point  below  lOO'F.  In  addition  to 
contamination  with  gasoline,  used  oil  also  contains 
many  other  highly  flammable  light  aliphatics  and 
aromatics.  Thus,  used  oil  may,  at  times,  exhibit  the 
characteristic  of  ignitabillty.  However,  since  only  20 
percent  of  the  samples  tested  exhibited  the 
ignitability  characteristic,  we  are  not  including  it  as 
a  basis  for  listing.  Nevertheless,  each  generator  is 
responsible  for  determining  if  his  waste  exhibits 
any  of  the  hazardous  waste  characteristics. 


gallons  of  industrial  used  oil  are 
generated  each  year.  Approximately  57 
percent  of  the  total  generated,  or  about 
660  million  gallons,  are  currently 
managed  by  collectors,  processors,  re- 
refiners,  and  end-users  and  will  be 
brought  under  regulatory  control  under 
the  special  management  standards.  The 
remaining  43  percent,  or  488  miUion 
gaUons,  result  from  do-it-yourself  oil 
changers,  agricultural  and  construction 
machinery  operators,  and  small 
generators  of  industrial  oils  who  often 
dispose  of  their  oils  off-site  rather  than 
accumulate  them  or  take  them  to  a  point 
of  accumulation. 

C.  Toxic  Constituents  of  Concern 

As  discussed  above,  the  primary  basis 
for  listing  used  oil  as  a  hazardous  waste 
under  40  CFR  261.11  concerns  the 
presence  of  certain  toxic  constituents 
contained  in  used  oil.  Used  oil  typicaUy 
contains  a  number  of  toxicants  listed  in 
Appendix  VIII  in  concentrations  well 
above  those  necessary  to  cause 
substantial  harm.  These  constituents, 
including  lead,  trichloroethylene, 
tetrachloroethylene,  1,1,1- 
trichloroethane,  naphthalene,  and 
toluene,  have  been  measured  in  used 
oils  in  significant  concentrations.  Based 
on  the  Agency's  survey  of  us^d  oil 
samples,  the  following  contaminant 
levels  were  reported  at  the  statistical 
90th  percentile  "  for  the  constituents  of 
concern.**  Lead  was  reported  at  1200 
ppm,  naphthalene  at  990  ppm, 
tetrachloroethylene  at  1300  ppm,  1,1,1- 
trichloroethane  at  3100  ppm, 
trichloroethylene  was  reported  at  1000 
ppm,  and  toluene  at  5000  ppm.  The 
constituents  are,  therefore,  present  in 
used  oil  at  levels  ranging  fit)m  10*  to  10^ 
higher  than  any  health-based  standard 
[i.e..  Ambient  Water  Quality  Criteria  or 
Drinking  Water  Standards).  See  Table  1, 
below.  Consequently,  only  a  small 
percentage  of  the  toxicants  would  need 
to  migrate  from  the  waste  and  escape 
into  the  environment  at  levels  above  the 
reported  health-based  standard  to  pose 
a  substantial  hazard  to  human  health 
and  the  environment. 

These  toxicants  are  known  to  have 
carcinogenic,  mutagenic,  teratogenic,  or 
other  chronic  or  acutely  toxic  properties. 
In  particular,  tetrachloroethylene  has 
been  identified  by  the  Agency's 


"At  the  statistical  90th  percentile,  90%  of  all  of 
the  samples  will  contain  that  constituent  at  that 
value  or  lower.  See  Background  Document  for  Used 
Oils  for  mean,  median  and  75th  percentile 
concentrations  of  these  constituents  In  used  oil 
samples  analyzed. 

"Franklin  Associates,  Ltd.,  Composition  and 
Management  of  Used  Oils  Generated  in  the  United 
States.  September  1064. 
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Carcinogen  Assessment  Group  (CAG)  as 
a  possible  human  carcinogen.**  **  It  is  a 
mutagen  in  bacterial  assays;  it  is  also 
chronically  toxic  to  dogs,  causing  kidney 
and  liver  damage,  and  to  humans, 
causing  impaired  liver  fanction.  In  mice 
and  rats,  tetrachloroethyiene  has  caused 
toxic  n^ihropathy.  The  Agency's  CAG 
has  also  identified  trichloroethylene  as  a 
potential  homan  carcinogen.  In  addition, 
trichloroethylene  causes  some  liver  and 
kidney  damage.  1.1,1-Trichloroethane 
has  been  shown,  in  animal  studies,  to 
produce  adverse  effects  in  the  central 
nervous  system,  pulmonary  system, 
heart,  kidney,  and  liver.  Results  of  a 
National  Cancer  Institute  (NCI) 
carcinogenesis  bioasssay  also  have 
indicated  that  oral  administration  of 
l.l.l-trichloroethane  produced  a  variety 
of  neoplasms;  however,  re-testing  of  this 
compoimd  is  in  progress  since  a  high 
incidence  of  premature  deaths  was 
observed  in  tiiis  initial  study.  Toluene  is 
known  to  cause  central  nervous  system 
dysfunction  and  has  been  linked  to 
reproductive  effects  in  humans.  Chronic 
occupational  exposures  to  toluene  also 
have  resulted  in  neurologic  effects,  such 
as  impaired  performance  on  tests  for 
inteUectual  and  psychomotor  ability  and 
muscular  function. 

Table  1.— Used  Oh.  CkJNTAMiNANT  concen- 
trations AS  Compared  to  Health  Based 
Criteria 


Constitulent 

Conoarv 

loedal  < 
oeai 

AWQClVipm) 

DWS' 

•ami 

SNARg 

(ppm) 

Soki- 
ppm 

Lead.._ _    . 

TetrvMovCH 

Tofcjen^ 

TncMofO- 
•Han* 

TrxMonMOi- 

yten. 

Na|)itaim_. 

1.200 

1J00 
5.000 

3.100 

1M0 
9W 

.05 

.oos 

14.3 

18.4 

.027 

a 

.05 

.02 
.343 

1 
.075 

ISO 
535 

720 
1.000 

Ratio  of  Concentration  to  Criteria 
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37 
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"U.S.  EPA  1985  Health  Assessment  Document 
for  tetrachloroethyiene  (perchloroethylene).  EPA 
eOO/8-«2-005F. 

"  The  Agency  U  preaently  completing  evaluation 
of  two  additional  positive  itudiea  by  the  National 
Toxicology  Program  (NTP)  perfomied  by  inhalation 
exposure  of  rats  and  mice.  This  re-evalua(ion  i* 
expected  to  reault  in  the  ciaaaification  of 
perchloroethylBua  a*  a  "&-r'  carcinogen  [i.e..  a 
probable  human  carcinogen).  See  40  FR  46294. 


Ratio  Of  Concentiutioh  to  Criteria— 
Continuad 
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•U.S.  EPA.  leeo.  HoaWi  and  Emironmental  EMecta  Profile 

ol  Solid  Waaia,  WvlwigKn.  O.C  ^^ 

Hto  twawvtesed  standard  has  yat  been  devatoped  lor 
naphlttalane. 

Naphthalene  is  a  systemic  poison 
which  bioaccumulates  in  the  skin,  liver, 
brain,  blood,  muscle,  and  heart.  In 
particular,  chronic  exposure  to 
naphthalene  produces  cataracts, 
hemolytic  anemia,  and  kidney  disease  in 
humans.  Finally,  lead  is  a  systemic 
toxicant,  causing  renal  damage, 
cerebrovascular  disease,  heart  failure, 
electrocardiographic  abnormalities, 
impaired  liver  function,  impaired  thyroid 
function,  intestinal  colic,  and 
miscarriages  and  still  births.  [For 
additional  information  on  the  toxicity  of 
the  hazardous  constituents  see  the 
Health  and  Envirormiental  Effects 
Profile  (HEEPs).  available  fi'om  the 
public  docket  at  the  address  given 
above.] 

In  addition,  it  is  importojit  to  note  that 
used  oil  may  contain  significant 
aggregate  concentrations  of  one  or  more 
other  toxic  constituents  identified  by  the 
Agency.  Table  2  details  additional 
constituents  which  have  been  found  in 
used  oils. 

Table  2.— Toxic  Constituents'  Found  in 
Used  Oil  Mismanagement  Inodents 
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.J  TI?-'!S'""1'  "•  ••"•  "*»lanca9  are  Isled  in  Appendix 
vw.  Pan  2B1. 

" Indicataa  compounde  that  the  US.  EPAi  Cwdnogen 
Assesament  Group  (CAG)  has  dalermned  to  have  evidence 
of  caronogeraoty.  Tlie  weight  of  evidence  for  carcmooenicity 
vanes.  For  acme  ol  these  chemRais  there  is  Nman  ev( 
denoe  (apidemiologKal  dila)  »hie  lor  others  only  expenman- 
M  animal  svidenca  is  available.  Source;  "The  Carcmogan 
Asswsment  Group's  Ijsl  ol  Cardnogens."  Jiiy  14.  1980 
Oianncabon. 

'  PCS'S:  The  manutacturs,  procesamg.  dstritxition  In  com- 
merce, and  use  of  PCS  s  a  prohitwad  by  TSCA  96(s)  unleas 
speaficajy  aulhonzad  by  PCB  regulations  under  40  CFR  Part 
761.  Pca  a  have  bwn  daiiiuiisaaled  lo  have  dovalopmeinal 
^aaiS'^fn!.'!!?^  "*  oneoganic  potential  in  animal 
atuoaa.  EPA  haa  lound  no  evidenca  to  augosst  thai  PC8's 
•oUd  not  have  almHar  effects  and  oncogenic  potential  in 
numana. 


Another  factor  considered  by  the 
Agency  as  a  basis  for  listing  used  oil  as 
hazardous  concerns  the  fact  that  they 
typically  and  frequently  contain  toxic 
heavy  metals  which  present  a  particular 
health  hazard  when  burned.  Fuel 
specifications  for  the  burning  of  used  oil 
have  been  defined  for  arsenic  cadmium, 
chromium,  and  lead.** The  rationale  for 
selecting  these  constituents  is  discussed 
fti  the  Phase  I  burning  and  blending 
proposal  (50  FR  1864-1723).  All  of  these 
constituents  have  been  identified  in 
significant  concentrations  in  used  oil 
samples  as  is  evident  from  the 
contaminant  levels  reported  in  the 
Agency's  survey  of  approxLTiately  a 
thousand  used  oil  samples.  This  survey 
revealed  the  following  levels  at  the 
statistical  90th  percentile  lor  the 
following  constituents  of  concern; 
Arsenic  at  19  ppm;  cadmium  at  10  ppm; 
chronMjjOii  at  30  ppm;  and  lead  at  1200 
ppm.  These  levels  have  been  shown  to 
pose  a  potential  substantial  hazard  to 
human  health  and  the  environment 
when  burned  in  an  incinerator  or  boiler. 
(See  Phase  I  burning  and  blending 
proposal  for  more  detailed  discussiottj 

CAG  has  identified  both  arsenic  and 
cadmium  as  having  sufficient  evidence 
of  carcinogenicity  to  categorize  them  as 
potential  human  carcinogens. 
Hexavalent  chromium  also 
demonstrates  evidence  of  carcinogenic 
potential  Arsenic,  cadnMim,  and 
hexavalent  chromium  also  demonstrate 
mutagenic  effects  and  arsenic  and 
cadmium  further  show  teratogenic 
activity." 

D.  Waste  Constituent  Mobility: 
Environmental  Fate  and  Transport 

As  stated  in  40  CFR  261.11,  the 
Administrator  will  consider  the  mobility 
potential,  persistence,  and  potential  to 
bioaccumulate  of  toxic  constituents  in  a 
waste  in  determining  whether  to  list  a 
waste  as  hazardous. 

1.  Mobility  Potential.  The  water 
solubility  of  a  given  toxic  constituent  is 
indicative  of  its  mobility  potential  [i.e. 
the  likelihood  that  it  will  be  released 
from  a  management  site  and  become 
dissolved  in  a  water  resource  of 
concern).  Many  of  the  used  oil 
constituents  of  concern  are  highly  water 
soluble  and  thus  characterized  by  a  high 
mobility  potential.  Their  solubilities  are 
many  orders  of  magnitude  greater  than 
their  respective  Ambient  Water  Quality 
Criteria  levels  and  designated  Drinking 


"The  Phaae  I  burning  and  blending  proposal  also 
proposed  specifications  for  total  chlorine  and 
flashpoint. 

"  See  Subtitle  C— Identification  and  Listing 
Background  Document.  Appendix  A— Health  and 
Environmental  Effects  Profiles;  October  30, 1980. 
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Water  Standards.  See  Table  1.  If 
improperly  managed,  these  toxicants 
can  be  expected  to  migrate  from  storage 
or  disposal  facilities  and  to  become 
dissolved  in  drinking  water  resources  at 
levels  exceeding  the  corresponding 
health  standards. 

For  example,  trichloroethylene  is 
soluble  in  water  at  concentrations  which 
exceed  the  long-term  SNARL  (Suggested 
No  Adverse  Response  Level)  by  a  factor 
of  approximately  13,000.  If  improperly 
managed,  leachate  from  wastes 
containing  trichloroethylene  could 
migrate  to  water  supplies  resulting  in 
concentration  levels  far  in  excess  of  the 
corresponding  long-term  SNARL 
Tetrachloroethylene  is  similarly  very 
soluble  in  water  at  concentrations 
exceeding  the  long-term  SNARL  by  a 
factor  of  7,500.  Furthermore,  since  the 
used  oil  itself  is  a  liquid,  the  potential 
for  these  toxicants  to  migrate  firom  the 
waste  is  enhanced.  Therefore,  these 
foxicants  are  likely  to  escape  from  the 
waste  and  migrate  into  ground  water  to 

E resent  a  substantial  hazard  to  human 
ealth  and  the  environment. 
2.  Persistence.  Many  of  these 
constituents  are  highly  persistent  in  the 
environment  (e.^.,  l,l,l-tridik)roethane 
has  a  half-life  of  5-9  months  in  fresh 
water  and  39  months  in  sea  water  and 
tetrachloroethylene  has  a  residence  time 
of  several  years  or  decades  in  deep  soils 
and  ground  water).  Metals,  such  as 
arsenic,  cadmium,  chromium,  and  lead 
will  persist  in  the  environment 
indefinitely.** 

The  Agency  considers  a  material  to  be 
persistent  if  it  persists  in  the 
environment  long  enough  to  be  detected 
since  it  may  also  result  in  exposure  to 
humans  in  the  same  period  of  time.  Most 
of  these  constituents  have  been 
repeatedly  detected  in  ground  and 
surface  water  surveys  conducted  by  the 
Agency  which  provides  a  further 
indication  of  their  environmental 
persistence.  For  example,  in  one  Agency 
survey  of  969  water  systems,  1.4  percent 
of  the  tapwater  samples  exceeded  the  50 
ppb  standard  for  lead.  Similarly, 
naphthalene  has  been  detected  in 
natural  waters  and  in  drinking  water 
supplies. 

In  nationwide  surveys  of  organic 
chemicals  in  the  drinking  <vater  of 
representative  U.S.  communities, 
toluene  was  found  to  contaminate  one 
raw  and  eleven  finished  water  supplies 
out  of  the  133  water  supplies  surveyed. 
Toluene  has  also  been  detected  in  sea 
water  and  fish  obtained  near  petroleum 
and  petrochemical  plants  in  Japan. 


"See  SPA  report  enHlled,  "Water-nlated 
Environmental  Fate  of  129  Priority  Pollutants, ' 
fanuary  1979.  EPA-t4O/4-7g0i29a). 


FauT  Federal  surveys  used  to  estimate 
levels  of  1,1,1-trichloroethane  in  public 
drinking  water  supplies  in  the  U.S. 
reported  that  3  percent  of  the  ground- 
water systems  are  expected  to  have 
between  0.5-5  ppb  of  1,1.1- 
trichloroethane,  and  that  most  surface 
water  systems  have  detectable  levels  of 
1.1,1-trichloroethane.  Thus,  many  of 
these  constituents,  including  used  oil 
itself,  have  been  found  to  migrate  and 
present  a  hazard  to  human  health  and 
the  environment  at  Superfund  sites. 

The  toxicologic  properties, 
environmental  mobility,  and  persistence 
of  these  toxicants  are  described  in  the 
corresponding  Health  and 
Environmental  Effects  Profiles.  We  note 
further,  however,  that  a  consideration  of 
the  toxicity  of  individual  waste 
constituents  is  likely  to  understate 
waste  toxicity.  This  understatement 
relates  to  the  fact  that  used  oil  is  a 
complex  mixture  of  many  hazardous 
constituents.  Aggregate  toxic  effects, 
whether  additive  or  synergistic,  are 
likely  manifestations  of  exposure. 

3.  Bioaccumulation.  Another  factor 
which  the  Administrator  considers  in 
the  decision  to  list  a  waste  as  hazardous 
concerns  "the  degree  to  which  the 
constituent  or  any  toxic  degradation 
product  of  the  constituent 
bioaccumulates  in  ecosystems." 
Bioaccumulation  is  the  tendency  of  a 
substance  to  become  concentrated  in 
living  tissue.  Many  of  the  constituents  in 
used  oil  bioaccumulate  in  the  tissues  of 
living  organisms.  Naphthalene,  for 
example,  can  accumulate  in  living 
tissues  at  concentrations  up  to  186  times 
those  in  the  contaminated  water. 
Toluene  can  accumulate  in  Uving  tissues 
at  concentrations  78  times  the 
concentration  in  the  water.  1,1,1- 
Trichloroethane,  tetrachloroethylene, 
and  trichloroethylene  also 
bioaccumulate  at  56  times.  43  times,  and 
15  times  their  respective  concentrations 
in  water.  Thus,  only  a  small  fraction  of 
the  toxicants  present  in  these  wastes 
need  migrate  and  reach  environmental 
receptors  to  pose  the  potential  for 
substantial  harm  to  human  health  and 
the  environment. 

E.  Waste  Mismanagement  Potential 

Used  oils  are  capable  of  causing 
substantial  harm  to  haman  health  or  the 
environment,  if  managed  improperly. 
Typical  improper  management  practices 
include  disposal  in  unlined  or 
inadequately  lined  land  disposal 
facilities  leading  to  contamination  of 
ground  water,  surface  water,  and  soil, 
and  improper  burning,  resulting  in 
exposure  to  unbumed  toxicants  in  the 
wastes  as  well  as  products  of 
incomplete  combustion. 


Appendix  A  of  ffie  used  oil 
background  document  provides  a 
summary  of  approximately  80  major 
mismanagement  incidents  and  the  cost 
implications  of  cleanup  operations 
($10,000  to  $5,150,000  per  site).  The 
mismanagement  issue  is  not  confined  to 
on-site  management  of  used  oil,  as 
evidenced  by  the  fact  that  seventy  (70) 
of  these  incidents  occurred  off  the 
generation  site.  The  media  affected 
include  surface  water  (35  sites),  ground 
water  (24  sites),  drinking  water  (17 
sites),  air  (8  sites],  and  soil  (25  sites). 

Treatment  storage,  and  disposal  of 
used  oils  in  tank  and  container  storage 
facilities  (25  sites),  surface 
impoundments  (36  sites),  and  other 
improper  disposal  facilities  (35  sites), 
burning  operations  (7  sites),  and  use  of 
waste  oil  as  a  dust  suppressant  (3  sites) 
have  resulted  in  the  pollution  of  ground 
or  surface  water  with  lead,  chlorinated 
organics,  or  aromatic  organics  from 
these  wastes. 

In  summary,  the  Agency  has 
determined  that  used  oil  typically 
contains  toxic  constituents  at 
concentrations  that  are  of  concern,  that 
these  constituents  are  mobile,  persistent, 
and  bioaccumulative,  and  capable  of 
migration  in  hazardous  concentrations, 
and,  therefore,  that  these  wastes  are 
capable  of  causing  (indeed,  repeatedly 
have  caused)  substantial  harm  if 
mismanaged.  Consequently,  the  Agency 
is  proposing  to  add  used  oil  to  die  lists 
of  hazardous  wastes. 

VI.  CERCLA  and  Clean  Water  Act 
Impacts:  Proposal  to  Adjust  Used  Oil 
Reportable  Quantity  of  100  Pounds 

Today's  proposed  Usting  of  used  oil  as 
a  hazardous  waste  will,  upon  final 
promulgation,  also  result  in  its 
classification  as  a  hazardous  substance 
under  Section  101(14)  of  CERCLA. 
Section  103  of  CERCLA  requires  that 
persons  in  charge  of  vessels  or  facilities 
from  which  hazardous  substances  have 
been  released  in  quantities  that  are  - 
equal  to  or  greater  than  the  reportable 
quantity  (RQ)  established  under 
CERCLA  section  102  immediately  notify 
the  National  Response  Center  (NRC)  of 
the  release. 

Under  section  102  of  CERCLA,  used 
oil  will  be  automatically  assigned  an  RQ 
of  one  pound  (after  it  has  been  listed  as 
a  hazardous  waste)  until  EPA  adjusts 
the  statutory  RQ.  Thus,  imtil  adjusted  by 
EPA  regulations,  persons  releasing  one 
pound  or  more  of  used  oil  must  notify 
the  NRC.  EPA  is  today  proposing  to 
adjust  the  statutory  one  pound  RQ  for 
used  oil  to  100  pounds  based  on  the 
application  of  its  RQ  adjustment 
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methodology.  See  50  FR 13456  (April  4. 
1985). 

The  100  pound  RQ  proposed  today  for 
used  oil  is  based  upon  the  toxicity  of  its 
constituents  and  its  ignitability.  As  a 
hazardous  waste,  used  oil  is  a  mixtiire 
of  hazardous  substances  for  CERCLA 
purposes,  and  its  RQ  is  based  upon  the 
RQs  established  for  each  of  its 
hazardous  constituents.  Because  the 
exact  composition  of  a  hazardous  waste 
is  usually  unknown,  the  RQ  of  the  waste 
is  normally  based  upon  the  lowest  RQ 
established  for  any  of  its  constituents. 
However,  the  composition  of  used  oil  is 
suf^ciently  well  characterized  to  enable 
an  RQ  adjustment  to  be  based  upon 
calculations  at  the  90th  percentile 
concentrations  of  each  hazardous 
constituents. 

The  substances  with  the  lowest  RQs 
at  the  90th  percentile  concentration  are 
lead  and  tetrachloroethylene  and, 
therefore,  the  RQ  of  used  oil  is  based  on 
the  RQs  of  these  substances.  Because 
the  RQs  of  both  of  these  substances  at 
that  concentration  are  between  100  and 
1000  pounds,  the  applicable  RQ  for  used 
oil  has  been  set  at  100  pounds.  The 
ignitability  of  used  oil  also  results  in  an 
RQ  of  100  pounds.  (See  Back^xiund 
Document  for  a  more  detailed 
explanation  of  our  basis  for  setting  an 
RQ  of  100  pounds.) 

The  CERCLA  RQ  proposed  today 
appUes  to  releases  of  used  oil  to  all 
environmental  media,  including 
navigable  waters,  the  contiguous  zone, 
and  ocean  waters.  EPA  has  rejected  a 
media  specific  RQ  approach  to  avoid 
confusion,  arbitrariness,  and  inequity  in 
release  notification.  See  50  FR  13466- 
13467  (April  4, 1985).  However,  under 
the  Clean  Water  Act,  the  oil  sheen  has 
been  the  RQ  for  discharges  of  oil  to 
navigable  waters  and  the  contiguous 
zone  since  1970.*»The  sheen  test 


"Known  as  the  "aheen  rule."  the  Clean  Water 
Act  (Section  311(b))  prohibition  and  reporting 
requirement  for  discharges  that  "may  be  harmful" 
actually  includes  discharges  of  oil  that: 

(a)  Violate  applicable  water  quality  standards, 

or 
fb)  Cause  a  film  or  sheen  upon  or  discoloration 

of  the  surface  of  the  water  or  adjoining 

shorelines  or  cause  a  sludge  or  emulsion  to  be 

deposited  beneath  the  surface  of  the  water  or 

upon  adjoining  shorelines. 
Pursuant  to  the  1977  amendments  to  the  Clean 
Water  Act.  EPA  has  proposed  to  extend  the  sheen 
test  beyond  the  contiguous  zone  to  discharges  into 
ocean  waters  "in  connection  with  activities  under 
the  Outer  Continental  Shelf  Unds  Act  or  the  Deep 
Water  Port  Act  of  1974.  or  which  may  affect 
natural  resources  belonging  to,  appertaining  to,  or 
under  the  exclusive  management  authority  of  the 
United  Stales  (including  resources  under  the 
Magnuson  Fishery  Conservation  and  Management 
Act)."  (Section  33  U.S.C  1321  (b)  and  (c)).  50  PR 
9776.  (March  11.  1985). 

"Attention  should  also  be  given  to  the  reporting 
requirements  prescribed  under  The  Act  to  Prevent 


provides  a  non-quantitive  reporting 
trigger  and  is  not  supplanted  by  today's 
proposed  CERCLA  rulemaking.** 

Unlike  hazardous  substances  under 
the  Clean  Water  Act  the  RQ  for  oil 
established  under  that  Act  is  not 
automatically  altered  to  correspond  to 
the  adjusted  CERCLA  RQ.  See  50  FR 
13473  (April  4. 1985).  Furthermore,  there 
are  important  reasons  for  retaining  the 
oil  sheen  RQ.  The  sheen  test  is  generally 
a  more  sensitive  reporting  trigger  than 
the  proposed  RQ  because  a  sheen  may 
be  created  by  a  quantity  of  used  oil  less 
than  100  pounds.  The  sheen  has  been  a 
useful  trigger  because  it  is  easily 
recognized  and  does  not  require  the 
sometimes  difficult  determination  of  the 
volume  of  spilled  oil.  Those  who 
implement  the  current  regulation  have 
found  it  to  be  successful  over  the  past  15 
years  in  creating  an  effective  early- 
warning  system  for  oil  spills  and  in 
improving  oil  handling  techniques.  Most 
importanUy,  however,  it  has  l«en 
supported  by  scientific  studies  which 
have  concluded  that  repeated  and  low 
level  releases  of  oil  may  cause  harm  to 
aquatic  environments.  Moreover,  these 
effects  may  not  be  adequately  measured 
by  the  aquatic  toxicity  tests  used  imd^r 
CERCLA  and  the  Clean  Water  Act  to 
evaluate  individual  constituents  of 
hazardous  wastes. 

Thus,  the  CERCLA  100  pound  RQ  for 
used  oil  will  apply  to  all  environmental 
media,  including  surface  waters.  A 
release  of  used  oil  equal  to  or  greater 
than  100  pounds  must  be  reported  to  the 
NRC  under  CERCLA  whether  or  not  an 
oil  sheen  is  produced  or  the  waters 
affected  are  inside  the  contiguous  zone. 
U  the  release  of  100  poimds  or  more  is 
into  navigable  waters  and  the 
contiguous  zone,  the  release  is  also 
subject  to  the  reporting  requirement  of 
the  Clean  Water  Act  but  one  report  to 
the  NRC  will  satisfy  the  notice 
requirements  of  both  statutes.  Releases 
of  used  oil  in  amounts  less  than  100 
pounds  to  navigable  waters  and  the 
contiguous  zone  will  be  subject  to 
reporting  requirements  under  the  sheen 
rule  of  the  Clean  Water  Act.  Such 
releases  must  also  be  reported  to  the 
NRC,  as  provided  under  that  Act 

Vn.  State  Authorization  Impacts 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 


Pollution  from  Ships,  33  U.S.C.  1901-1911.  Those 
requirements  and  their  applicability  are  set  forth  in 
33  CFR  151.15  and  151.03,  respectively.  These 
requirements  would  not  be  affected  by  today's 
proposal. 


program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization  EPA  retains 
enforcement  authority  under  sections 
3008,  7003.  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
amending  RCRA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  Federal  program.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  the 
State  which  the  State  was  authorized  to 
permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an  * 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast  under  newly  enacted 
section  3006(g)  of  RCRA,  42  U.S.C. 
6926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  State  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interim. 

Today's  rule  would  be  added  to  Table 
1  in  8  271.1(j)  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA.  The 
Agency  believes  that  it  is  extremely 
important  to  clearly  specify  which  EPA 
regulations  implement  HSWA  since 
these  requirements  are  immediately 
effective  in  authorized  States.  States 
may  apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
identified  in  Table  1  as  discussed  in  the 
following  section  of  this  preamble. 

B.  Effect  on  State  Authorizations 

Today's  annoimcement  proposes 
standards  that  would  be  effective  in  all 
States  since  the  requirements  satisfy 
EPA  obligations  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984. 
Thus,  EPA  will  implement  the  standards 
in  nonauthorized  States  and  in 
authorized  States  until  they  revise  their 
programs  to  adopt  these  rules  and  the 
revision  is  approved  by  EPA. 
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A  State  may  apply  to  receive  either 
interim  or  final  authorization  under 
section  3006(g)(2)  or  3006(b). 
respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  revisions  under  section  3006(b} 
are  described  in  40  CFR  271.21.  See  49 
FR  21678  (May  22, 1984).  The  same 
procedures  should  be  followed  for 
section  3006(g)(2). 

Applying  {  271.21(e)(2).  States  that 
have  final  authorization  must  revise 
their  programs  within  a  year  of 
promulgation  of  EPA's  regulations  if 
only  regulatory  changes  are  necessary, 
or  within  two  years  of  promulgation  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases  (40  CFR  271.21(e)(3))'. 

States  with  authorized  RCRA 
programs  may  have  a  listing  similar  to 
that  included  in  today's  rule.  These 
State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proposed  today  to  determine 
whether  they  meet  the  tests  ior 
authorization.  Thus,  a  State  is  not 
authorized  to  implement  this  listing  in 
lieu  of  ^A  until  the  State  program 
revision  is  approved.  As  a  result,  the 
listing  proposed  in  today's  rule  will 
apply  in  all  States,  including  States  with 
an  existing  listing  similar  to  that  in 
today's  rule.  States  with  an  existing 
listing  may  continue  to  administer  and 
enforce  their  standards  as  a  matter  of 
State  law.  In  implementing  the  Federal 
jJTOgram,  EPA  will  work  with  States 
under  cooperative  agreements  to 
minimize  duplication  of  efforts. 

States  that  submit  official  appUcations 
for  final  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  may  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  revise  its  program  to 
include  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  periods  discussed  above. 

VIII.  Request  for  Comments 

The  Agency  seeks  pubKc  comment  on 
all  of  the  issues  discussed  in  this  notice 
concerning  the  listing  of  used  oil  as, a 
hazardous  waste.  The  Agency  is 
particularly  interested  in  comments  on 
the  proposed  amendments  to  §  261.3  (;.e. 
the  exemptions  for  wastewaters 
contaminated  with  small  amounts  of  oil 
and  for  industrial  wipers)  dnd  on  vaious 
approaches  which  may  provide  practical 
relief  to  used  oil  recyclers  that  handle 
used  oils  which  are  low  in 
contamination. 

Comments  concerning  the  extent  of 
regulation  that  should  be  imposed  on 


various  used  oil  recycling  practices 
should,  however,  be  addressed  under 
the  section  3014  proposal. 

IX.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  regulatory  impact  of  this 
proposal  taken  together  with  the 
recycled  oil  rules,  is  major  and  is 
addressed  in  the  proposed  m'anagement 
standards  for  recycled  used  oil. 
appearing  elsewhere  in  today's  Federal 
Register. 

X.  Regulatory  FlexUrility  Act 

Pursuant  to  the  Regulatory  FlexibiHty 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
flnal  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibiUty  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  {i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  impact  of  this  rule  on 
small  entities  is  addressed  in  the 
proposed  hazardous  waste  management 
standards  for  used  oil.  appearing 
elsewhere  in  today's  Federal  Register. 

XI.  Paperwork  Reduction  Act 

The  reporting  or  recordkeeping 
(information)  provisions  in  this  rule  will 
be  submitted  for  approval  to  the  O^ice 
of  Management«nd  Budget  (OMB) 
under  section  3504(b)  of  the  Paperwork 
Reduction  Act  of  1980,  U.S.C  3501  et 
seq.  Any  final  rule  will  explain  how  its 
reporting  or  recordkeeping  provisons 
respond  to  any  OMB  or  public 
comments. 

XII.  List  of  Subjects 

40  CFR  Part  260 

Administrative  practice  and 
procedure,  confidential  business 
information,  hazardous  waste 

40  CFR  Part  261 

Hazardous  waste,  Recycling 

40  CFR  Part  271 

Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 
Intergovernmental  relations.  Penalties, 
Confidential  business  information. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals, 
Hazardous  materials,  Hazardous 
materials  transportation,  Hazardous 
substances.  Intergovernmental  relations. 
Natural  resources,  Nuclear  materials. 


Pesticides  and  pests.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control 

Dated:  NoYember  8, 1985. 
LaeM.  Thomas, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM— GENERAL 

1.  The  authority  citation  for  Part  280 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002ta].  3001  through 
3007,  3010,  3014,  3015,  3017,  3018,  3019,  and 
7004  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  [42  U.S.C. 
6905,  6912(a),  6921  through  6927,  6030,  6934. 
6035,  6937,  6e3a  6839.  and  6974). 

§260.10    [Amended] 

2.  Section  260.10  is  amended  by 
adding  a  new  definition  for  used  oil  to 
appear  alphabetically: 

"Used  Oil"  is  petroleum-derived  or 
synthetic  oil  including,  but  not  limited 
to,  oil  which  is  used  as  a:  i)  Lubricant 
(engine,  turbine,  or  gear);  ii)  Hydraulic 
fluid  (including  transmission  fluid);  iii) 
Metalworking  fluid  (including  cutting, 
grinding,  machining,  rolling,  stamping, 
quenching,  and  coating  oils;)  or  iv) 
Insulating  fluid  or  coolant  and  which  is 
contaminated  through  use  or  subsequent 
management. 


PART  261— lOENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  [42  U.S.C. 
6905.  6912(a],  6921,  and  6922]. 

4.  Section  261.3  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2)(iv).  by  adding  a  new 
paragraph  (a)(2)(iv)(F);  and  by  adding  a 
new  paragraph  (e),  to  read  as  follows: 

§  261.3    Definition  of  tiazardout  waste 

***** 

(a)  *  •  • 

(2)!  *  * 

(iv)  Except  as  provided  in  paragraph 
(e)  of  this  section,  it  is  a  mixture  of  solid 
waste  and  one  or  more  hazardous 
wastes  listed  in  Subpart  D  and  has  not 
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been  excluded  from  Uiis  paragraph 
under  S  §  260.20  and  280.22  of  this 
Chapter  however,  the  following 
mixtures  of  solid  wastes  and  hazardous 
wastes  listed  in  Subpart  D  are  not 
hazardous  wastes  (except  by 
application  of  paragraph  (a){2)(i)  or  (ii) 
of  this  section)  if  the  generator  can 
demonstrate  that  the  mixture  consists  of 
wastewater  the  discharge  of  which  is 
subject  to  regulation  under  either 
Section  402  or  Section  307(b)  of  the 
Clean  Water  Act  (including  wastewater 
at  facilities  which  have  eliminated  the 
discharge  of  wastewater)  and: 

(F)  Used  oil  caused  by  a  de  minimis 
loss  of  lubricating  oil,  hydraulic  oil, 
metalworking  fluids,  or  insulating  fluid 
or  coolant.  For  purposes  of  this 
paragraph,  "de  minimis"  losses  include 
small  spills,  leaks,  or  drippings  from 
pumps,  machinery,  pipes,  and  other 
similar  equipment  during  normal 
operations  or  when  small  amounts  of  oil 
are  lost  to  the  wastewater  treatment 
system  during  washing  or  draining 
operations.  This  exception  will  not 
apply  if  the  used  oil  is  discarded  as  a 
result  of  abnormal  manufacturing 
operations  resulting  in  substantial  leaks, 
spills,  or  other  releases  or  to  used  oil 
recovered  from  wastewater. 
*        •        •        •        « 

(e)  The  following  mixture  of  solid 
waste  and  hazardous  wastes  listed  in 
Subpart  D  are  not  hazardous  wastes 
except  by  application  of  paragraph 
(a)(2)(i): 

(1)  Industrial  wipers  contamuiated 


with  small  amounts  of  used  oil.  The  term 
industrial  wipers  includes  shop  towels, 
rags,  and  disposable  wipers. 
(2)  [Reserved] 

5.  In  S  261.31,  add  the  following  waste 
in  numerical  order 

i  261.31    Hazardous  waata  from  non- 
•pacific  aourcaa. 


Industy  wd  EPA 
hazanmat 
Na 


HMIltoUilWMf 


Generic: 
F030-.. 


Used  oi.  inctudng  mAomy 
live,  hydreukc,  coolant,  kv 
tutaiing  and  metalmwriung 


fT) 


6.  Add  the  following  entry  in 
numerical  order  to  Appendix  VII  of  Part 
261: 

Appendix  Vn — Basis  for  Listing 
Hazardous  Waste 


EPA 
hazardous 


Hazardous  oonslitusnia  for  wtiicii  Mad 


F030 Lead,  arsenic  cadmhim,  dvomium,   1,1,1- 

trtcNoroettiane.   Mchloroelhytene.   MMch- 
loroelhylene.  toluene.  n^Mhalene. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

7.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 


Authority:  Sec.  1008,  2002(8),  and  3006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resources  Conservation  and  Recovery 
Act  of  1978.  as  amended  (42  U.S.C.  6805, 
6ei2(a).  and  6826). 

S  271.1    [Amandad] 

8.  S  271.1(j)  is  amended  by  adding  the 
following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

TABLE  1.— REGULATIONS  IMPLEMENTING 
THE  HAZARDOUS  AND  SOUD  WASTE 
AMENDMENTS  OF  1984 


Date  o(  publication  in  the 
Fadsm  Register 


TWa  ol  Regulatton 


[insert  date  of  publication  of    Listing  of  Used  Ot 
the  final  niie]. 


PART  302— DESIGNATION. 
REPORTABLE  QUANTITIES,  AND 
NOTinCATION 

9.  The  Authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  Sec.  102  of  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  42  U.S.C.  9602;  Sections 
311  and  S01(a]  of  the  Federal  Water  Pollution 
Control  Act.  33  U.S.C  1321  and  1381. 

S  302.4    [Amandad] 

10.  It  is  proposed  to  amend  40  CFR 
S  302.4  by  amending  Table  302.4  by 
adding  the  following  entry  in  numerical 
order,  as  follows: 


Table  302.4.— Jjst  of  Hazardous  Substances  and  Reportable  Quantities 


statutory 


Final  RO 


Hazardous  substance 


CASRN 


Regulatory 
synonyms 


RO 


Codet 


RCRA 

Waste 

No. 


Category 


Pounds  (Kg) 


F030.. 


"Used  or  IS  petroleunvderived  or  synthetic  oil  mclwJng.  but  not  Umited  ta  oil  which  k  ueed 
as  a:  i)  Uibncant  (engm.  turbine,  or  gear);  i)  Hydrauic  fluid  flndudkig  transmission  fUd): 
■)  Melalwortung  fkjd  (indudng  cutting,  grinding,  machining,  rolling,  stamping,  quenching, 
and  coatng  o4s.)  or  iv)  mauMing  Hud  and  coolant  and  which  is  contaminaled  Ihrou^  use 
or  subsequent  managemenL. 


4  F030    X 


100  (45.4) 


[FR  Doc.  85-27901  Filed  11-27-85;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunicationa  and 
Information  Administration 

Public  Telecommunications  Facilities 
Program;  Closing  Date  for 
Applications 

AGENCY:  National  Telecommunications 

and  Information  Administration. 

Commerce. 

ACTION:  Public  Telecommunications 

Facilities  Program:  Notice  of  closing 

date  for  applications. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA),  U.S.  Department 
of  Commerce,  is  inviting  applications  for 
planning  and  construction  grants  for 
public  telecommunications  facilities 
under  the  Public  Telecommunications 
Facilities  Program  of  NTIA.  Congress  is 
expected  to  appropriate  an  amount  not 
to  exceed  $24  million  for  fiscal  year 
1988,  although  the  authorized  level  for 
the  Pubhc  Teleconununications 
Facilities  Program  has  not  been 
established  at  this  date.  Applicants  for 
grants  under  PTFP  must  file  their 
applications  on  or  before  January  15, 
1986.  NTIA  anticipates  making  grant 
awards  in  early  August  1986. 

Autliority:  The  Public  Telecommunications 
Financing  Act  of  197&  47  U.S.C.  39a  et  seq. 
(Act),  as  amended  by  tfae  Public  Broadcasting 
Amendments  of  1981,  Pub.  L  97-35  (1981 
Amendments). 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  R.  Connors,  Acting  Direclor, 
PTFP/NTIA/DOC,  Room  4625, 
Washington.  DC  20230.  Telephone  (202) 
377-5802. 

SUPPLEMENTARY  INFORMATION: 

I.  Elisibtlity 

To  be  eligible  to  apply  for  or  receive  a 
grant  under  the  PTFP,  an  applicant  must 
be: 

(A)  A  public  or  noncommercial 
educational  broadcast  station; 

(B)  A  noncommercial 
telecommunications  entity; 

(C)  A  system  of  public 
telecommunications  entities; 

(D)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  primarily  for  educational  or 
cultural  purposes; 

(E)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious  to  plan  for  the 
provision  of  public  telecommunications 
services  or 

(¥)  A  State  or  local  government  or 
agency  or  a  political  or  special  purpose 
subdivision  of  a  State. 


n.  Closing  Date 

I^irsaant  to  %  2301.10  of  the  PTFP 
Interim  Rules  (49  FR  36600,  36604.  No. 
182,  Sept.  18. 1984),  the  Adminittrator  of 
NTIA  hereby  establishes  the  closing 
date  for  the  filing  of  applications  for 
grants  under  the  PTFP.  The  closing  date 
selected  for  the  submission  of 
applications  is  January  15,  1986. 

m.  Program  Goals  and  Prioritie* 

The  Goals  of  this  program,  as  stated 
in  Section  390  of  the  Act  are: 

To  assist  through  matching  grants,  in 
the  planning  and  construction  of  public 
telecommunications  facilities  in  order  1o 
achieve  the  following  objectives: 

(1)  Extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  of  the  United  States  as  possible 
by  the  most  efficient  and  econcmical 
means,  including  the  use  of  broadcast 
and  nonbroadcast  technologies; 

(2)  Increase  public 
telecommunications  services  and 
facilities  available  to,  operated  by,  and 
owned  by  minorities  and  women;  and 

(3)  Strengthen  the  capability  of 
existing  public  television  and  radio 
stations  to  provide  public 
telecommunications  services  to  the 
public 

The  Agency  has  established  d»e 
following  Priorities  for  the  PTFP: 

Priority  I— Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area. 

Within  diis  category,  we  establish  two 
subcategories: 

A.  ft-ojects  Which  Include  Local 
Origination  Capacity 

This  category  Includes  the  planning  or 
construction  of  new  facilities  which  can 
provide  a  full  range  of  radio  and/or 
television  programs  including  material 
that  is  locally  produced.  Eligible  projects 
include  new  radio  or  television 
broadcast  stations,  new  cable  systems, 
or  first  public  telecommunications 
service  to  existing  cable  systems, 
provided  that  such  projects  include  local 
origination  capacity. 

B.  Projects  Which  Do  Not  Include  Local 
Origination  Capacity 

This  category  includes  projects  such 
as  increases  in  tower  height  and/or 
power  of  existing  stations  and 
construction  of  translators,  cable 
networks  and  repeater  transmitters 
which  will  result  in  providing  pnblic 
telecommunications  services  to 
previously  unserved  areas. 

Priority  I  and  its  subcategories  only 
apply  to  grant  applicants  proposing  to 
plan  or  construct  new  facilities  to  bring 


public  telecommunications  services  to 
geographic  areas  which  are  presently 
unserved — i.e.,  areas  which  do  not 
receive  any  public  telecommunications 
services  whatsoever.  (It  should  be  noted 
fliat  television  and  radio  are  considered 
separately  for  the  purposes  of 
determining  coverage.) 

Under  priority  IB.  NTL\  will  consider 
an  area  served  when  it  receives  a  public 
television  signal  from  a  distant  source 
through  a  cable  system  which  has  a 
penetration  rate  of  50  percent.  (An 
applicant  proposing  to  plan  or  construct 
a  facility  to  serve  a  geographical  area 
which  is  presently  unserved,  should 
indicate  the  number  of  persons  who 
would  receive  a  first  public 
telecommunications  signal  as  a  result  of 
the  proposed  project.) 

Priority  II— Replacement  of  Basic 
Equipment  of  Existing  Essential 
Broadcast  Facilities 

Projects  eligible  for  consideration 
under  this  category  include  the 
replacement  of  obsolete  or  worn  out 
equipment  in  existing  broadcast 
facilities  which  provide  either  the  only 
public  telecommunications  signal  or  the 
only  locally  originated  public 
telecommunications  signal  to  a 
geographical  area. 

In  order  to  show  that  the  replacement 
of  equipment  is  necessary,  applicants 
must  provide  documentation  indicating 
excessive  downtime,  or  a  high  incidence 
of  repair  (i.e.,  copies  of  maintenance 
logs.  Letters  documenting  non- 
availability of  parts  should  also  be 
included.)  Additionally,  applicants  must 
show  that  the  facility  is  the  only  public 
telecommunications  facility  providing  a 
signal  to  a  geographical  area  or  the  only 
facility  with  local  origination  capacity  in 
a  geographical  area. 

The  distinction  between  Priority  II 
and  Priority  IV  is  that  Priority  II  is  for 
the  replacement  of  basic  equipment  for 
essential  facilities.  Where  an  applicant 
seeks  to  "improve"  basic  equipment  in 
its  facility  (i.e..  where  the  equipment  is 
not  "worn  out"),  or  where  the  applicant 
is  not  an  essential  facility,  NTIA  would 
consider  the  applicant's  project  under 
Priority  IV. 

Priority  III— Establishment  of  First 
Local  Origination  Capacity  in  a 
Geographical  Area 

* 

Projects  in  this  category  include  the 
planning  or  construction  of  facilities  to 
bring  the  first  local  origination  capacity 
to  an  area  already  receiving  public 
telecommunications  services  from 
£stant  sources  through  translators, 
repeaters  or  cable  systems. 
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Applicants  seeking  funds  to  bring  the 
first  local  origination  capacity  to  an  area 
already  receiving  some  public 
telecommunications  services  may  do  so, 
either  by  establishing  a  new  (and 
additional]  public  telecommunications 
facility,  or  by  adding  local  origination 
capacity  to  an  existing  facility.  (A 
source  of  a  public  telecommunications 
signal  is  distant  when  the  geographical 
area  to  which  the  source  is  brought  is     - 
beyond  the  grade  B  contour  of  the 
originating  facility.) 

Priority  IV— Replacement  and 
Improvement  of  Basic  Equipment  for 
Existing  Broadcast  Facilities 

Projects  eligible  for  consideration 
under  this  category  include  the 
replacement  of  obsolete  or  worn  out 
equipment  and  the  upgrading  of  existing 
origination  or  delivery  capacity  to 
current  industry  performance  standards 
(e.g.,  conversions  to  color,  stereo,  etc.; 
improvements  to  signal  quality  and 
significant  improvements  in  equipment 
flexibility  or  reliability).  As  under 
Priority  II,  applicants  seeking  to  replace 
or  improve  basic  equipment  under 
Priority  IV  should  show  that  the 
replacement  of  the  equipment  is 
necessary  by  including  in  their 
applications  data  indicating  excessive 
downtime,  or  a  high  incidence  of  repair 
(such  as  documented  in  maintenance 
logs). 

Priority  V— Augmentation  of  Existing 
Broadcast  Station  Facilities 

Projects  under  this  priority  would 
equip  an  existing  station  beyond  a  basic 
capacity  to  broadcast  programming  from 
distant  sources  and  to  originate  local 
programming. 

A.  Projects  To  Equip  Auxiliary  Studios 
at  Remote  Locations,  or  Either  To 
Provide  Mobile  Origination  Facilities 

An  applicant  must  demonstrate  that 
significant  expansion  in  public 
participation  in  programming  will  result. 
This  category  includes  mobile  units, 
neighborhood  production  studies  or 
facilities  in  other  locations  within  a 
station's  service  area  which  would  make 
participation  in  local  programming 
accessible  to  additional  segments  of  the 
population. 

B.  Projects  To  Augment  Production 
Capacity  Beyond  Basic  Level  in  Order 
To  Provide  Programming  or  Related 
Materials  for  Other  Than  Local 
Distribution 

This  category  would  provide 
equipment  for  the  production  of 
programming  for  regional  or  national 
use.  Need  beyond  existing  capacity  must 
be  justified. 


Other  Cases 

In  any  fiscal  year,  NTIA  possesses  the 
discretionary  authority  to  award  grants 
to  eligible  applicants  whose  proposals 
do  not  clearly  fall  within  any  of  the 
listed  priorities  but  whose  application, 
by  virtue  of  their  unique  or  innovative 
nature,  would  further  the  overall 
objectives  of  the  Act.  Such  projects 
include,  among  other  things,  the 
planning  and  construction  of  facilities  to 
provide  significantly  different  additional 
services  for  which  a  clear  and 
substantial  community  need  can  be 
demonstrated  (e.g.,  services  to 
identifiable  ethnic  or  linguistic  minority 
audiences,  services  to  the  blind  or  deaf, 
instructional  services  or  electronic  text.) 

rv.  AppUcatioD  Forms  and  Regulations 

To  apply  for  a  PTFP  grant,  an 
applicant  must  Hie  a  timely  and 
complete  application  on  a  current  form 
approved  by  the  agency. '  All  persons 
and  organizations  on  the  PTFP's  mailing 
list  have  been  sent  a  copy  of  the  current 
application  form  and  the  Interim  Rules. 
Those  not  on  the  mailing  list  may  obtain 
copies  by  contacting  the  PTFP  at  the 
address  above.  Prospective  applicants 
should  read  the  Interim  Rules  carefully 
before  submitting  applications. 
Applicants  whose  applications  were 
deferred  have  been  mailed  pertinent 
PTFP  materials  and  instructions  for 
requesting  reactivation. 

Applicants  should  note  that  they  must 
comply  with  the  provisions  of  Executive 
Order  12372,  "Intergovernmental  Review 
of  Federal  Programs."  The  Executive 
Order  requires  applicants  Tor  financial 
assistance  under  this  program  to  file  a 
copy  of  their  application  with  the  Single 
Points  of  Contact  (SPOC)  of  all  states 
relevant  to  the  project.  Applicants  are 
required  to  serve  a  copy  of  their 
completed  application  on  the 
appropriate  Single  Point(s)  of  Contact  on 
or  before  January  15, 1986.  Applicants 
are  encouraged  to  contact  the 
appropriate  SPOC  well  before  the  NTIA 
closing  date. 

Applicants  should  note  that  all  PTFP 
grant  recipients  are  subject  to  the 
provisions  of  Office  of  Management  and 
Budget  (0MB)  Circulars  A-87  "Cost 
Principles  for  State  and  Local 
Governments,"  A-21  "Cost  Principles  for 
Educational  Institutions,"  A-102,  A-110, 
A-122,  and  A-128.  In  addition,  any 
applicant  organizations  with 
outstanding  accounts  receivable  with 


■  The  Ofrice  of  Management  and  Budget  (OMBJ 
has  approved  the  information  collection  and 
reporting  requirements  contained  in  NTlA's 
application  as  required  under  the  Paperwork 
Reduction  Act  of  1980  (OMB  Approval  No.  0660- 
0003). 


the  Department  of  Commerce  will  not 
receive  a  new  award  until  the  debt  it 
paid  or  arrangements  to  repay  the  debt 
which  are  satisfactory  to  the 
Department  are  made. 

Potential  PTFP  grant  recipients  may 
also  be  required  to  submit  a  "Name 
Check"  form  (Form  CD-346).  which  is 
used  to  ascertain  background 
information  on  key  individuals 
associated  with  the  potential  grantee. 
The  "Name  Check"  requests  information 
to  reveal  if  any  key  individuals  in  the 
organization  have  been  convicted  of,  or 
are  presently  facing,  criminal  charges 
such  as  fraud,  theft  perjury,  or  other 
matters  pertinent  to  management 
honesty  or  financial  integrity.  Potential 
grantee  organizations  may  also  be 
subject  to  reviews  of  Dun  and 
Bradstreet  data  or  other  similar  credit 
checks. 

V.  Funding  Criteria 

The  funding  criteria  for  construction 
applications  are  as  follows: 

In  determining  whether  to  approve  a 
construction  grant  application,  in  whole 
or  in  part,  and  the  amount  of  such  grant, 
or  whether  to  defer  action  on  such  an 
appUcation,  the  Agency  will  evaluate  all 
the  information  in  the  application  file 
and  consider  the  following  factors  (the 
order  of  listing  implies  no  priority): 

(a)  How  well  the  applicant  has 
satisfied  the  assurances  required  in 

S  2301.5  of  the  PTFP  Interim  Rules  (49 
Fed.  Reg.  36600,  36604,  No.  182,  Sept  18, 
1984); 

(b)  The  program  purposes  set  forth  in 
§  2301.20  of  the  Interim  Rules  as  well  as 
the  specific  program  priorities  set  forth 
in  Section  III  above; 

(c)  The  adequacy  and  continuity  of         « 
financial  resources  for  long-term 
operational  support,  which  assures  the 
applicant's  continual  service  to  the 
communities  within  the  service  area; 

and  the  availability  of  necessary  funds 
for  capital  expenditures; 

(d)  The  extent  to  which  non-Federal 
fimds  will  be  used  to  meet  the  total  cost 
of  the  project 

(e)  "The  extent  to  which  the  applicant 
has:  (1)  Assessed  specific  educational, 

.  informational,  and  cultural  needs  of  the 
community(ies)  to  be  served  by  the 
proposed  public  telecommunications 
service; 

(2)  Evaluated  alternate  technologies, 
the  basis  upon  which  decisions  were 
made  as  to  the  technology  to  be  utilized 
and  the  extent  to  which  the  proposed 
service  will  not  duplicate  service 
already  available; 

(3)  Provided  meaningful 
documentation  of  applicant's  equipment 
requirements; 
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(4)  Provided  meaningful 
docBinentation  of  cominwnity  sspport  for 
te  service  to  be  provided  (such  as 
letters  from  key  elected/appointed 
policy-making  o^icud*.  from  agencies 
for  wrlioiB  the  applicant  (H-oduces  or  will 
produce  programs  or  oths-  materials); 

(i)  The  extent  to  whtcb  the  evidence 
supplied  in  the  applicatkxi  reasonably 
assures  an  iacrBase  in  public 
telecomiBunicatioas  services  and 
facilities  available  to,  operated  by.  and 
o\^naed  (or  controlled)  by  mioarities  and 
women; 

(g)  The  extent  to  wbich  various  iteau 
of  eligible  apparatus  proposed  are 
necessary  to,  and  capable  of,  achieving 
tke  objecMves  of  the  project  and  wiU 
permit  the  most  efficient  use  of  the  grant 
funds; 

(h)  The  extent  to  which  the  d^tble 
equipment  requested  meets  current 
broadcast  industry  performance 
standards; 

(i)  The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff  to  operate  and  maintain  the  facibty 
and  provide  services  of  profesaonal 
quality; 

(j)  Tlie  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
proposed  senrices  with  other 
telecommunications  entities  in  the 
service  are^ 

(k)  The  extent  to  which  the  project 
implements  locaL  statewide  or  regional 
public  teleoommunicatioas  systems 
plans,  if  any; 

(1)  The  extent  to  which  the  applicant's 
proposed  five  (5)  year  facilities  plan 
required  by  section  3a2(a)  of  the  Act  is 
practical,  financially  affordable  and 
consistent  with  the  intent  of  the  Act  and 
Regulations; 

(m)  The  readiness  of  the  Commission 
to  grant  any  necessary  authorization; 

(n)  Tbe  ingency  for  funding  based  on 
justification  of  needs. 

The  funding  criteria  for  planning 
applications  are  as  follows: 

In  determining  whether  to  approve  a 
planning  grant  appUcation,  in  v^ole  or 
in  part,  and  the  amount  of  such  grant,  or 
whether  to  deter  action  on  such  an 
application,  the  Agency  will  evaluate  all 
the  information  in  the  application  file 
and  consider  the  folkjwing  factors  (the 
order  of  listing  implies  no  priority); 

(a)  How  well  the  applicant  has 
satisfied  the  assurances  required  in 
$  2301.5  of  the  hiterim  Rules; 

(b)  The  extent  to  which  the  applicant's 
interests  and  purposes  are  consistent 
with  the  purposes  of  the  Act  and  the 
priorities  of  the  Agency; 


(c)  The  qualifications  of  the  proposed 
planaer  to  provide  a  public 
teiecoBsnunications  facilities  piaa; 

{d)  The  extent  to  whicii  (lie  piaaraag 
project's  proposed  prooedaral  design 
assures  that  the  applicants  would  obtain 
adequate; 

(1)  Financial,  human  and  support 
resources  fteoessary  to  oonduct  the  plan, 

{2)  Cooidination  widi  other 
telecommunications  entities  at  the  ktcaL 
state,  regional  and  national  levels, 

(3)  EvalEuUioQ  d  alternate 
technoiogies  and  exiating  «ervioes,  and 

(4)  Participation  by  the  public  to  be 
served  (and  by  minorities  and  women  ia 
particular)  in  the  plaaning  of  the  project; 

(e)  The  extent  to  wlHch  the  af^Aicant 
has  engaged  in  pre-planning  studies  to 
determine  the  technical  feasibility  of  the 
proposed  planning  project  (such  as  the 
availabihty  of  a  frequency  assignment  if 
necessary  for  the  project); 

(f)  The  exten*  to  which  the  pn^xned 
procedure  and  timetable  are  feasible 
aad  can  achieve  the  expected  results. 

VI.  Matduug  Requirements 

(a)  PJanning  grants.  A  Federal  grant 
for  the  planniqg  of  a  public 
telecoramunicatiois  facility  shall  be  in 
an  amount  determined  by  the  Ageocy 
and  set  forth  in  the  grant  award 
documents  and  the  attachraents  thereto. 
The  Agency  may  provide  ap  to  100 
percent  of  the  funds  necessary  for  the 
planning  of  a  public  teleooramunications 
construction  project. 

(b)  Con&trucLion  gmats.  (Ij  A  Federal 
grant  award  for  the  coostruction  of  a 
public  telecommunications  facility  shall 
be  an  amount  determined  by  the  Agency 
and  set  forth  in  the  grant  award 
document,  except  that  such  amount 
shall  not  exceed  75  percent  of  the 
amount  determined  by  the  Agency  to  be 
the  reasonable  and  necessary  cost  of 
such  project. 

(2)  No  part  of  the  grantee's  auitching 
share  of  the  eligible  project  costs  may 
be  met  with  funds  paid  by  the  Federal 
government,  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  specifically  and 
expressly  authorized  by  Federal  statue. 

(3)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  oon- 
Federal  matching  purposes,  except  upon 
a  clear  compelling  showing  of  need. 

VII.  Selecti(»  Process  and  IVoject  Period 

PTEP  grants  are  awarded  on  the  basis 
of  a  competitive  review  process.  ITiis 
inchides  several  grant  review  panels. 


whidi  apply  the  Funding  Criteria  in 
Section  V  listed  above.  The  Agency 
determines  the  selection  of  grantees 
according  to  the  Priorities  listed  in 
Section  lU  above  the  evaluation  of  the 
applications  by  the  various  review 
panels. 

Tiae  period  for  which  a  planrang  grant 
may  be  made  is  one  year,  wiioeas  the 
period  far  wiach  a  construction  grant 
may  be  made  is  two  pears.  AMtough 
these  timeframes  are  generally  ap^riied 
to  the  award  of  all  PTFP  grants, 
variances  in  project  perkxls  may  be 
made  based  on  specific  circumstances 
of  an  individual  proposal. 

VlILrdingAyvttcaioM 

Applications  delivered  by  mail  must 
be  RECEIVED  no  later  than  cfoae  of 
business.  January  15, 1986,  aad  oiust  be 
addressed  to:  Public 
TelecommuBicalions  Facilities  Program, 
NTIA/OOC.  Room  4625,  14th  Street  and 
Constitution  Avenue  NW^  Washington, 
DC  2023a  Applications  DEUVERED  BY 
HAND  must  be  delivered  to  the  abm« 
address  between  frJO  ajn.  and  S1»  p-m. 
on  or  before  okse  of  b«rsiness  January 
15, 1986.  Applicants  whose  applications 
are  not  received  by  dose  of  business 
JaimaTy  15, 1986,  will  not  be  notified  that 
their  applications  will  be  considered  in 
the  current  competition  and  will  be 
returned. 

NTLA  requires  that  all  applicants 
whose  proposed  projects  aeed 
authorization  from  the  Federal 
CooMnanications  Commission  (FCCJ. 
must  lender  an  appiicaiioo  to  the  FCC 
for  such  authority  on  or  before  January 
15. 1986.  (An  application  is  tendered  to 
the  PCC  when  it  has  been  received  by 
the  Secretary  of  ftie  FCC.)  However,  you 
are  urged  to  submit  it  with  as  much  lead 
time  before  the  PTEP  closmg  date  as 
possible.  The  greater  the  lead  time,  the 
better  the  chance  your  FOC  application 
will  be  processed  to  coincide  with 
NTIA's  grant  cycle.  NTIA  will  return  the 
application  of  any  applicant  which  fails 
to  tender  an  application  to  the  FCC  for 
any  necessary  authority  on  or  before 
January  15, 1986. 

(Catalog  of  Federal  Domestic  Assistance  Na 
11.550) 

Scofl  Mason, 

Chief.  Management  Divisioa.  Office  of  Poiicy 

Coordination  and  Management. 

[FR  Doc.  85-28279  Filed  11-27-85;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 

Audit  and  Accounting  Guide  for 
Recipients  and  Auditors;  Hnal 
Publication  and  Limited  Request  for 
Comments 

summary:  This  notice  provides  the  final 
publication  of  the  Audit  and  Accounting 
Guide  for  Recipients  and  Auditors  (the 
Guide]  the  purpose  of  which  is  to  assist 
recipients  and  their  auditors  in 
understanding  the  accounting,  reporting, 
and  auditing  requirements  for  contracts 
and  grants  entered  into  with  the  Legal 
Services  Corporation.  The  Guide 
describes  the  accounting  policies, 
records,  and  internal  control  procedures 
considered  adequate  to  ensure  proper 
nnancial  management  of  a  recipient's 
program.  It  also^irovides  standard 
Hnancial  reporting  formats  to  help 
achieve  uniformity  among  recipients. 
Comments  are  requested  concerning 
Appendix  VI,  Functional  Classification 
of  Expenses.  This  revised  Guide 
supersedes  all  previous  Guides. 
DATE:  Comments  concerning  Appendix 
VI  must  be  received  by  January  15. 1986. 
ADDRESS:  Comments  may  be  submitted 
to  the  Office  of  the  Comptroller,  Legal 
Services  Corporation,  400  Virginia 
Avenue,  SW..  Washington.  DC  20024- 
2751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Coster,  Comptroller,  Legal 
Services  Corporation,  400  Virginia 
Avenue,  SW.,  Washington.  DC  20024- 
2751,  (202)  863-1820. 

SUPPLEMENTARY  INFORMATION:  The 

Legal  Services  Corporation  was 
established  pursuant  to  the  Legal 
Services  Corporation  Act  of  1984,  as 
amended,  (the  "Act"),  Pub.  L  93-355,  99 
Stat.  378,  42  U.S.C.  2996-29961).  Section 
1009(c)(1)  of  the  Act  requires  that 
recipients  of  financial  support  from  the 
Corporation  provide  for  an  annual 
financial  audit. 

On  Tuesday,  July  3a  1976.  the  Legal 
Services  Corporation  published  in  the 
Federal  Register  its  "Audit  and 
Accounting  Guide  for  Recipients  and 
Auditors"  (41  FR  29951-29979).  Pursuant 
to  section  1008(e)  of  the  Legal  Services 
Corporation  Act  (42  II.S.C.  2996g(c)).  the 
Corporation  thereafter  requested  (41  FR 
32794)  and  received  comment  from 
interested  persons  on  the  procedures 
described  in  the  Guide.  The  Guide 
became  effective  on  October  4. 1976. 

On  July  19. 1977.  the  Corporation 
published  a  notice  instructing  recipients 
to  use  the  revised  Guide  (June  1977)  that 
had  been  distributed  in  June  of  1977.  (42 
FR  37077)  The  instruction  was  effective 
immediately  upon  publication.  There 
were  two  additional  unpublished 


revisions  in  September  1979  and  1982, 1983. 1984,  and  1985  appropriations 

^^i.*™'^®'  ^^^"  measures,  would  be  continued  into  1986 

The  Corporation  prepared  and  and  beyond  with  pre-1982  funds.  The 

distributed,  as  of  February  11. 1985.  a  Senate  has,  in  fact,  adopted  an 

further  revised  Guide  for  use  by  amendment  to  LSCs  1986  appropriation 

recipients  and  independent  certified  which  would  require  the  expenditure  of 

public  accountants  or  other  auditors  old  grant  funds  prior  to  the  expenditure 

who  perform  such  audits.  Copies  of  the  of  1986  grant  funds 

Guide  were  available  at  cost  to  The  Corporations  Board  of  Directors, 

interested  members  of  the  public  from  at  its  meeting  on  October  11, 1985.  in 

the  Corporation  8  Audit  Division  Gilford.  New  Hampshire,  adopted  a 

«v^T,hn-i:;  n7.K°  r^'  "°''"  "l^'l  ^  P°"«=y  ^hich  will  Inquire  the  certified 

?M  ra  7  Si  4^  nS"lf.l'h.^"^^^^^^^  «"""«'  ^P°^««  °f  »he  Corporation  itself 

i^iSill^S  H  ?     »l        ?^  ^**  *   r  «"d  all  recipients  to  include  a 

rmmp"iu  q!lni    tK^  subm.ssion  of  Functional  Statement  of  Expenses.  Both 

comments.  Seventy-three  (73)  comments  the  American  Institute  of  Certified 

S^hlP^^^hl  ZZ^T^'"'^  ""'^'  .  Public  Accountants  (AICPA)  and  GAO 

Zi  f^t, ?kII?^          ^  comments  have  provided  research  indicating 

were  from  the  following  sources:  significant  management  informafion 

LSC  ReciDients                                           %n  "^^ards  from  the  practice.  The 

LSC  Staff „                      8  ^0'PO'"a^'on  had  recommended  that 

Subgrantees  orLSC  RedpTents"!"^                 5  recipients  consider  adoption  of 

CPA8  Associated  witli  I.SC  Recipients 5  .  functional  accounting  in  the  1977  Audit 

General  Public „ 3  and  Accounting  Guide  for  Recipients 

General  Accounting  Office  (verbal) 1  and  Auditors  and  in  its  1981  revisions. 

National  Legal  Aid  and  Defenders  As-  The  final  revised  Guide  contains  the 

sociation  and  Project  Advisory  Group  Board's  new  policy  in  its  Appendix  VI. 

(,om|8tatement) 1  ^t  the  same  meeting,  the  Board  directed 

the  staff  of  the  Corporation  to  meet  with 

representatives  of  NLADA  and  PAG  and 

Following  the  receipt  of  the  above  consider  addiUonal  modifications  to  the 

comments,  the  Corporation  has  engaged  Guide  in  light  of  the  written  and  public 

in  an  ongoing  revision  process  to  the  comments. 

Guide.  This  process  has  included  Accordingly,  the  Corporation  staff  met 

extensive  telephone  and  written  ^°'"  seven  hours  with  a  representative  of 

communication  with  representatives  of  ^^^  ^"^  conducted  many  telephone 

the  Project  Advisory  Group  (PAG)  and  conversations  with  representatives  of 

several  LSC  recipients,  a  governmental  recipient  programs.  Moreover,  during 

accounting  expert  formerly  employed  by  ***'*  extended  comment  period,  several 

the  General  Accounting  Office  (GAO)  written  comments  were  supplied  by  the 

and  currently  employed  by  Arthur  NLADA/PAG  representative  to  the 

Young  &  Company,  an  international  Corporation  staff  and  Board  of 

accounting  and  consulting  firm,  and  the  Directors. 

appropriate  staff  of  the  Corporation.  Thoughtful  consideration  of  the 

While  the  comments  supported  many  of  comments  received  in  this  process  has 

the  changes  proposed  in  the  February  taken  a  significant  amount  of  time.  This 

11. 1985  version  of  the  Guide,  others  effort  resulted  in  additional  changes  to 

were  critical  of  certain  changes.  the  Guide  and  resolved  certain  areas  of 

A  major  new  section  requires  ciiticism.  The  needs  of  recipients,  the 

recipients  which  control  or  are  Corporation.  Congress,  and  the  General 

controlled  by  other  organizations  to  Accouoting  Office  have  been 

combine  their  financial  statements.  This  considered.  The  final  version  of  the 

section  was  drafted  in  response  to  Guide  reflects  those  needs  and  the 

concerns  expressed  by  the  Senate  resulting  decisions  of  the  Board  of 

Committee  on  Labor  and  Human  Directors  of  the  Corporation. 

Resources  that  LSC  recipients  had  Following  public  hearings  and 

transferred  funds  to  organizations  which  deliberations  by  the  Board  of  Directors, 

were  "mirror  corporations"  of  the  the  final  Guide  was  adopted  at  the 

recipient  to  evade  Congressional  November  8. 1985  meeting  in  Anaheim, 

restrictions.  The  GAO  has  issued  a  California. 

report  urging  the  Corporation  to  exercise  Because  the  Corporation  recognizes 

more  oversight  in  such  situations.  that  the  functional  reporting  requirement 

The  Guide  also  includes  a  new  will  entail  additional  recordkeeping  and 

requirement  that  LSC  recipients  expend  analysis  for  many  programs,  the 

their  LSC  funds  on  a  first  in,  first  out  Corporation  is  soliciting  additional 

basis.  This  responds  to  concerns  that  comments  on  Appendix  VI  in  order  to 

certain  activities,  such  as  grassroots  insure  that  any  changes  and  more 

lobbying,  which  Congress  restricted  in  detailed  specifications  of  the 
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requirements  necessary  to  achieve  an 
orderly  traiMition  are  made  after  all 
interested  parties  have  an  opportunity  to 
provide  any  views  and  relevant  factual 
information. 

The  Corporation  is  especially 
interested  in  comments  regarding: 

(1)  Ways  to  minimize  the  cost  of 
implementation  without  significantly 
reducing  the  benefit; 

(2)  Possible  alternatives  to  time- 
keeping by  matter  and  function; 

(3)  Technical  assistance  and  training 
requirements; 

(4)  Ckjmputer  equipment,  software, 
and  related  requirements; 

(5)  TVansitional  phases  and  time 
requirements  for  orderly 
implementation; 

(6)  Need  for  testing  of  systems  and 
initial  implementation; 

(7)  Analysis  of  needs  of  potential 
users  of  functional  accounting  data,  e.g., 
program  managers  and  boards, 
Congress,  the  Corporation,  other  funding 
sources; 

(8)  Analysis  of  usage  and  costs  and 
benefits  of  functional  accounting  and 
time  record  information — by  programs 
and  non-profit  organizations,  law  firms, 
or  other  entities; 

(9)  Adjustments  in  the  recordkeeping 
and  reporting  requirements  based  upon 
the  size,  specialization,  or  other 
characteristics  of  particular  programs; 
and. 

(10)  Whether  additional  funding  is 
necessary  to  accomplish 
implementation. 

Dated:  November  21, 1985. 
John  H.  Bayly.  Jr.. 
General  Counsel 

Legal  Services  Corporation 

Audit  and  Accounting  Guide  for 
Recipients  and  Auditors 

January  1, 1966. 
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CHAFFER  1— INTRODUCTION 
1-1    Definitions 

The  following  terms  are  used 
throughout  this  Guide  and  are  defined 
as  follows: 

•  i4c/— Pub.  L.  93-355/Pub.  L.  95-222 
("The  Legal  Services  Corporation  Act, 
as  Amended")  enacted  by  Congress  )uly 
25. 1974,  amended  December  28. 1977. 
[42  U.S.C.  2996  et  seq.] 

•  AICPA — American  Institute  of 
Certified  Public  Accountants,  the 
professional  organization  of  CPAs.  It 
currently  promulgates  auditing 
standards,  and  prior  to  1973. 
promulgated  accounting  standards 
which  members  of  the  profession  must 
follow. 

•  Annual  Financial  Statements — 
Recipient's  annual  financial  statements, 
including  a  Balance  Sheet  and  a 
Statement  of  Support.  Revenue  and 
Expenses,  and  Changes  in  Fund 
Balances  (Statement  of  Activity);  the 
accompanying  footnotes;  and  any  other 
statements  the  recipient  and  auditor 
determine  are  necessary  to  comply  with 
GAAP  or  to  make  the  financial 
statements  not  misleading. 

•  FASB — Financial  Accounting 
Standards  Board,  the  body  designated 
by  Council  of  the  AICPA  to  establish 
accounting  principles  pursuant  to  Rule 
203  of  the  Rules  of  Conduct  of  the 
AICPA. 

•  GAAP — Generally  Accepted 
Accounting  Principles,  accounting 
principles  which  have  substantial 
authoritative  support,  as  evidenced 
through  the  approval  by  the  FASB.  the 
AICPA,  or  accepted  industry  practice. 

•  GA4S— Generally  Accepted 
Auditing  Standards,  auditing  standards, 
promulgated  by  the  AICPA.  with  which 
a  member  must  comply  before 
permitting  his  name  to  be  associated 
with  financial  statements  in  such  a 
manner  as  to  imply  that  he  is  acting  as 
an  independent  public  accountant 

•  Guide — This  Audit  and  Accounting 
Guide  for  Recipients  and  Auditors. 
which  is  issued  by  LSC. 

•  LSC — Legal  Services  Corporation. 

•  Monitoring  Office— The  Office  of 
Monitoring,  Audit,  and  Compliance,  a 
regional  office,  or  other  LSC  office 
specifically  delegated  authority  to 
ensure  a  recipient's  compliance  with  the 
LSC  Act  and  LSC's  rules,  regulations, 
and  guidelines. 

•  Program — The  total  activities  of  an 
organization,  regardless  of  how  those 
activities  are  funded. 

•  Recipient — ^Any  recipient  as  defined 
in  S  1002(6)  of  the  Act  and  any  grantee 
or  contractor  receivii^  funds  from  the 
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Corporation  under  S  1006(a)(1)(B)  or 
1006(a)(3)  of  the  Act. 

•  Subrecipient — Any  entity  that 
accepts  Corporation  funds  from  a 
recipient  under  a  grant,  contract,  or 
agreement  to  conduct  certain  activities 
specified  by  or  supported  by  the 
recipient  related  to  the  recipient's 
programmatic  activities.  Such  activities 
would  normally  include  those  that  might 
otherwise  be  expected  to  be  conducted 
directly  by  the  recipient  itself,  such  as 
representation  of  eligible  clients,  or 
which  provide  direct  support  to  a 
recipient's  legal  assistance  activities  or 
such  activities  as  client  involvement, 
training  or  state  support  activities.  Such 
activities  would  not  normally  include 
those  that  are  covered  by  a  fee-for- 
service  arrangement,  such  as  those 
provided  by  a  private  law  firm  or 
attorney  representing  a  recipient's 
clients  on  a  contract  or  judicare  basis, 
except  that  any  such  arrangement 
involving  more  than  $25,000  shall  be 
included.  Subrecipient  activities  would 
normally  also  not  include  the  provision 
of  goods  or  services  by  vendors  or 
consultants  in  the  normal  course  of 
business  if  such  goods  or  services  would 
not  be  expected  to  be  provided  directly 
by  the  recipient  itself,  such  as  auditing 
or  business  machine  purchase  and/or 
maintenance.  A  single  entity  could  be  a 
subrecipient  with  respect  to  some 
activities  it  conducts  for  a  recipient 
while  not  being  a  subrecipient  with 
respect  to  other  activities  it  conducts  for 
a  recipient. 

•  Supplemental  Letter— Leiia  from 
the  recipient's  auditor  to  its  board  of 
directors  commenting  on  internal 
controls  and  grant/contract  compliance 
and  other  significant  matters.  This  letter 
is  to  be  submitted  to  LSC  under  separate 
cover,  along  with  the  annual  financial 
statements. 

1-2    Purpose 

The  purpose  of  this  Guide  is  to  assist 
recipients  and  their  auditors  in 
understanding  the  accounting,  reporting, 
and  auditing  requirements  for  contracts 
and  grants  entered  into  with  LSC.  The 
Guide  describes  the  accounting  policies, 
records,  and  internal  control  procedures 
considered  adequate  to  provide  proper 
accounting,  reporting,  and  financial 
management  of  a  recipient's  program. 
Another  purpose  of  the  Guide  is  to 
provide  standard  financial  reporting 
formats  to  achieve  uniformity  among  the 
many  recipients. 

The  approach  adopted  by  this  Guide 
is  fully  consistent  with  the  audit 
approach  recommended  by  the  United 
States  General  Accounting  Office 
(GAO)  in  Guidelines  for  Financial  and 
Compliance  Audita  of  Federally 


Assisted  Programs.  That  document  was 
developed  primarily  for  use  in  audits  of 
State  and  local  governmental 
organizations.  However,  the  objectives 
of  the  GAO  approach  are.  to  a  large 
extent,  appropriate  for  organizations 
with  the  characteristics  of  LSC's 
recipients,  and  accordingly  have  been 
incorporated  herein. 

The  requirements  in  this  Guide  ar« 
enforceable  guidelines  of  LSC  with 
which  recipients  must  comply.  They 
represent  items  LSC  believes  are 
necessary  for  it  to  demonstrate  effective 
and  responsible  financial  management 
and  reporting  in  the  legal  services 
program  at  both  the  local  and  national 
levels.  Each  audited  financial  statement 
and  supplemental  letter  will  be 
reviewed  to  determine  compliance  with 
this  Guide. 

Any  questions  regarding  the 
requirements  set  forth  in  this  Guide 
should  be  directed  to  the  Director  of 
LSC's  Office  of  Monitoring,  Audit,  and 
Compliance  in  Washington.  DC.. 

1-3    Background 

Prior  to  October  13, 1975,  the  Federal 
Government  provided  legal  assistance 
to  qualified  individuals  through  the 
Community  Services  Administration 
and.  prior  thereto,  through  the  Office  of 
Economic  Opportunity.  On  July  25, 1974, 
Congress  passed  the  "Legal  Services 
Corporation  Act  of  1974 "  to  establish  a 
private,  nonmembership,  nonprofit 
corporation  to  administer  the  legal 
assistance  program.  On  December  28, 
1977,  Congress  amended  the  Act.  The 
Act  establishes  an  eleven  member 
Board  of  Directors,  appointed  by  the 
President  of  the  United  States  by  and 
with  the  advice  and  consent  of  the 
Senate,  to  direct  LSC.  The  membership 
of  the  Board  is  to  include  eligible  clients 
and  to  be  generally  representative  of  the 
organized  bar,  attorneys  providing  legal 
assistance  to  eligible  clients,  and  the 
general  public.  A  majority  of  the  Board 
must  be  members  of  the  bar  of  the 
highest  coiul  of  any  state,  and  no 
member  can  be  a  full-time  employee  of 
the  United  States.  Board  members' 
terms  are  three  years,  and  members 
cannot  be  reappointed  for  more  than 
two  consecutive  terms  immediately 
following  an  initial  term. 

LSC  was  authorized  by  the  Act  to 
provide  financial  assistance  to  qualified 
organizations  which  furnish  legal 
assistance  to  "eligible  cUents,"  as 
defined  by  LSC.  LSC  is  empowered  to 
make  grants  to,  and  contract  with, 
individuals,  partnerships,  firms, 
corporations,  nonprofit  organizations 
and.  upon  special  determination  by  the 
Board  of  Directors  that  such  services 
will  not  be  adequately  provided  through 


nongovernmental  arrangements,  with 
state  and  local  governments. 

1-4    Authority 

LSC  has  prepared  this  Guide  to 
estabhsh  accounting  and  reporting 
requirements  for  recipients  of  financial 
assistance  under  the  authority  provided 
by  the  following  sections  of  the  Act: 

Records  and  Reports — Section  1008: 

(a)  The  Corporation  (LSC)  is  authorized  to 
require  such  reports  as  it  deems  necessary 
from  any  grantee,  contractor,  or  person  or 
entity  receiving  rmancial  assistance  under 
this  title  regarding  activities  carried  out 
pursuant  to  this  title. 

(b)  The  Corporation  is  authorized  to 
prescribe  the  keeping  of  records  with  respect 
to  funds  provided  by  grant  or  contract  and 
shall  have  access  to  such  records  at  all 
reasonable  times  for  the  purpose  of  insuring 
compliance  with  the  grant  or  contract  or  the 
terms  and  conditions  upon  which  financial 
assistance  was  provided. 

Audit— Section  1009(c)(1): 

The  Corporation  shall  conduct  or  require 
each  grantee,  contractor,  or  person  or  entity 
receiving  financial  assistance  under  this  title 
to  provide  for,  an  annual  financial  audit.  The 
report  of  each  such  audit  shall  be  maintained 
for  a  period  of  at  least  five  years  at  the 
principal  office  of  the  Corporation. 

Recipients'  Non-LSC  Funds— Section  1010(c): 

Non-Federal  funds  received  by  the 
Corporation,  and  funds  received  by  any 
recipient  from  a  source  other  than  the 
Corporation,  shall  be  accounted  for  and 
reported  as  receipts  and  disbursements 
separate  and  distinct  from  Federal  funds  .  .  . 

l-<5    Financial  Responsibilities  of 
Recipients  and  Appointment  of  Auditors 

Recipients,  under  the  direction  of  their 
boards  of  directors,  are  required  to 
establish  and  maintain  adequate 
accounting  records  and  internal  control 
procedures.  Recipients  are  also 
responsible  for  preparing  annual 
financial  statements  and  arranging  for 
an  examination  of  those  statements  to 
be  completed  and  submitted  to  LSC 
within  90  days  of  their  fiscal  year-end. 

An  extension  of  the  90-day 
requirement  may  be  granted  in 
extraordinary  circumstances.  Requests 
for  extensions  should  be  submitted  to 
LSC  prior  to  the  original  due  date.  Under 
no  circumstances  will  an  extension  of 
more  than  sixty  (60)  days  be  granted. 

The  examination  may  be  conducted 
by  auditors  employed  by  Federal,  state, 
or  local  governmental  units  or  by  public 
accountants.  Where  public  accountants 
are  engaged,  they  must  be  either 
independent  certified  public 
accountants  or  independent  licensed 
public  accountants — licensed  on  or 
before  December  31, 1970.  Public 
accountants  must  be  certified  or 
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licensed  by  a  regulatory  authority  of  a 
state  or  other  political  subdivision  of  the 
United  States. 

Recipients  shall  not  select  any  auditor 
to  conduct  an  examination  who  is  not  in 
fact  independent,  as  defined  in  section 
220  of  the  American  Institute  of  Certified 
Public  Accountants'  "Statement  on 
Auditing  Standards  No.  1."  That 
pronouncement  states  in  part  that  ".  .  . 
to  be  recognized  as  independent,  he  (the 
auditor)  must  be  free  from  any 
obHgation  to  or  interest  in  the  client,  its 
management,  or  its  owners." 

There  must  be  a  clear  written 
understanding  between  the  recipient's 
board  of  directors  and  the  auditor  with 
respect  to  the  scope  of  the  auditor's 
services  and  the  nature  of  his  or  her 
responsibility.  The  Guide  (Chapter  Six) 
illustrates  an  auditor's  contract  as  a 
method  to  communicate  the 
arrangement,  but  a  letter  from  the 
auditor  is  acceptable  if  all  appropriate 
subjects  are  contained  therein.  The 
program  director  and  board  of  directors 
should  review  the  arrangement  closely 
to  avoid  any  potential 
misunderstandings.  Generally,  the 
recipient's  board  of  directors  has  the 
final  responsibility  for  appointment  of 
the  auditor.  However,  LSC  reserves  the 
right,  at  its  discretion,  to  select  and 
contract  with  its  own  auditor,  in 
accordance  with  section  1009(c)(1)  of  the 
LSC  Act. 

LSC  requires  each  recipient's  board  of 
directors  to  establish  an  audit 
committee  or  a  joint  audit/finance 
committee: 

(a)  To  provide  assistance  to  the  board 
in  fulfiUing  its  fiduciary  responsibilities 
relating  to  accounting  and  reporting 
practices; 

(b)  To  maintain  a  direct  line  of 
communication  between  the  board  and 
independent  accountants  to  provide  for 
exchanges  of  views  and  information; 
and. 

(c)  To  institute  any  changes  necessary 
to  ensure  proper  administration  and 
control  of  funds. 

1-6    Responsibilities  of  Auditors 

The  examination  of  the  recipient's 
annual  financial  statements  is  to  be 
conducted  in  accordance  with  generally 
accepted  auditing  standards.  While 
Chapter  6  of  this  Guide  discusses 
various  auditing  items,  it  is  not  intended 
to  be  an  audit  program  nor  to  supplant 
the  auditor's  professional  judgment  as  to 
additional  work  required  to  meet  GAAS. 

In  addition  to  the  examination  of  the 
recipient's  financial  statements,  the 
auditor  is  required  to  submit  a 
supplemental  letter  to  the  board  of 
directors  and  LSC  commenting  on  items 


noted  during  the  examination  with 
respect  to: 

(a)  Needed  improvements  in  internal 
controls; 

(b)  Significant  and  unusual 
transactions; 

(c)  Compliance  with  the  Audit  and 
Accounting  Guide  for  Recipients  and 
Auditors  (Revised  1985); 

(d)  Compliance  with  the  financial  or 
accounting  provisions  of  the  grant  or 
contract; 

(e)  Eligibility  of  costs  charged  to  the 
LSC  grant  or  contract;  and 

(f)'The  status  of  the  comments  from 
the  previous  year's  supplemental  letter, 
including  the  status  of  costs  questioned 
in  prior  years. 

While  the  auditor  will  contract 
directly  with  the  recipient  £or  audit 
services,  it  is  emphasized  that  any  items 
required  by  GAAS  or  considered  by  the 
auditor  to  justify  reporting  to  the 
recipient's  program  director  and/or 
board  of  directors  should  also  be 
included  in  the  supplemental  letter  for 
LSC's  consideration.  If  such  items  are  of 
a  serious  nature  in  the  judgment  of  the 
auditor  and  relate  to  the  recipient's 
capabilities  to  safeguard  and  account 
for  LSC  funds  or  weaknesses  in  the 
integrity  of  management,  the  facts  and 
circumstances  must  be  brought 
immediately  to  the  attention  of  the 
Director  of  LSC's  Office  of  Monitoring, 
Audit,  and  Compliance.  This 
requirement  exists  for  items  coming  to 
the  attention  of  the  auditor  during  the 
course  of  his  annual  examination  or 
during  the  course  of  any  other  work 
performed  by  the  auditor  during  the 
year.  The  auditor's  authority  to 
communicate  with  LSC  must  be 
specified  in  the  audit  contract  or 
agreement.  Failure  to  comply  with  this 
request  may  result  in  LSC  exercising  its 
right  to  select  another  auditor. 

The  auditor  shall,  for  a  period  of 
seven  years,  make  his/her  working 
papers,  records,  and  other  evidence  of 
the  audit  or  other  special  work  available 
to  LSC  and  the  recipient. 

1-7    Interrelated  Organizations 

For  a  recipient  that  controls  or  is 
controlled  by  another  organization,  it  is 
presumed  that  combined  financial 
statements  are  more  meaningful  than 
separate  statements  and  are  usually 
necessary  for  a  fair  presentation  in 
conformity  with  generally  accepted 
accounting  principles.  Control  means  the 
direct  or  indirect  ability  to:  (a) 
Determine  the  direction  of  management 
and  policies;  or  (b)  influence  the 
management  or  policies  of  another 
organization  to  the  extent  that  an  arm's 
length  transaction  may  not  be  achieved. 
Control  is  a  question  of  fact  and  must  be 


determined  by  the  overall  circumstances 
of  the  relationship  between 
organizations.  Important  facts  relevant 
to  this  determination  are: 

(a)  Extent  and  pattern  of  any  overlap 
of  officers,  directors,  or  other  managers 
among  organizations; 

(b)  Contractual  and  financial 
relationships  (especially  in  terms  of  the 
proportion  of  a  possibly  controlled 
organization's  funds  or  resources  that 
are  provided  by  the  controlling 
organization); 

(c)  History  of  relationships  among  the 
organizations  (e.g.  the  fact  that  one 
organization  provided  initial  funding  . 
and  named  initial  directors  of  another 
would  be  a  relevant  fact;  as  would  facts 
relating  to  decision-making  on  policies 
or  transactions  of  mutual  interest;  actual 
control  of  particular  decisions); 

(d)  Close  identity  of  interest; 

(e)  One  organization  has  become  a 
mere  conduit,  "incorporated 
pocketbook."  or  "straw"  party  for 
another  whether  or  not  there  was  an 
attempt  to  work  an  injustice  or  promote 
a  fraud; 

(f)  Funds  are  solicited  by  a  separate 
entity  in  the  name  of  and  with  the 
expressed  or  implict  approval  of  the 
recipient  and  substantially  all  of  the 
funds  solicited  are  intended  by  the 
contributor  or  are  otherwise  required  to 
be  transferred  to  the  recipient  or  used  at 
its  discretion  or  direction; 

(g)  A  recipient  transfers  resources  to 
another  entity  that  holds  these  resources 
for  the  benefit  of  the  recipient;  and, 

(h)  A  recipient  assigns  functions  to  an 
entity  whose  funding  is  primarily 
derived  from  sources  other  than  public 
contributions. 

These  facts  and  all  relevant  facts 
must  be  carefully  weighed  in  each 
situation  to  determine  whether  control 
exists;  if  there  is  a  basis  for  a 
reasonable  doubt  as  to  whether  control 
exists,  that  basis  should  be  disclosed. 
There  is  a  presumption  that  an  ongoing 
relationship  between  a  recipient  and  a 
bar  association  does  not  constitute  an 
interrelationship  as  contemplated  in  this 
section. 

If  one  organization  controls  another 
but  the  financial  statements  are  not 
combined,  the  facts  of  the  relationship 
shall  be  disclosed  along  with  a 
statement  as  to  the  reasons  why 
combined  financial  statements  were  not 
presented  and  the  financial  statements 
of  the  controlling  or  controlled 
organization  shall  be  included.  If 
financial  statements  are  combined,  the 
facts  of  the  relationship  shall  be 
disclosed. 

Funds  held  by  an  organization  which 
controls,  is  controlled  by,  or  is  subject  to 
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common  control  with,  a  recipient  or 
subrecipient,  are  subject  to  the  same 
rethctioos  as  if  the  funds  were  held  by 
the  recipient  or  subrecipient. 

l-<    Delegated  funds— Subrecipients 

Recipients  may.  with  LSC  approval, 
delegate  funds  by  grant  or  contract  to 
subrecipient  such  as  a  statewide  support 
program,  clients'  council  or  another  legal 
program,  to  carry  out  specified  program 
activities.  The  subgranting  of  LSC  funds 
and  the  recipient's  responsibility  for 
subgranted  LSD  funds  is  governed  by 
the  provisions  of  45  CFR  5 1827  and  by 
applicable  grant  assurances. 

Any  funds  delegated  by  a  recipient  to 
a  subrecipient  shall  be  subject  to  the 
audit  and  accounting  requirements  to 
the  Guide.  The  delegated  funds  may  be 
disclosed  as  a  separate  fund  and 
accounted  for,  and  reported  upon,  in  the 
audited  financial  statements  of  a 
recipient;  or  such  funds  may  be  included 
in  a  separate  audit  report  of  the 
subrecipient.  The  relationship  between 
the  recipient  and  subrecipient  will 
determine  the  proper  method  of 
financial  reporting  in  accordance  with 
GAAP.  Where  a  relationship  with  a 
subrecipient  exists,  the  footnotes  to  the 
financial  statements  of  the  recipient 
should  fully  disclose  the  nature  of  that 
relationship.  A  subgrant  agreement  may 
provide  for  alternative  means  of 
assuring  the  pro{xriety  of  subrecipient 
expenditures,  especially  in  instances 
when  a  large  organization  receives  a 
small  subgrant.  1/  such  an  alternate 
means  is  approved  by  the  office  of 
Monitoring  Audit  and  Compliance  of 
the  Corpcwation.  the  information 
provideid  thereby  shall  satisfy  the 
recipient's  annual  audit  requirement 
with  regard  to  the  subgrant  funds. 

Recipients  shall  be  responsible  for 
ensuring  that  subrecipients  comply  with 
the  financial  and  audit  provisions  of  this 
Guide.  The  recipient  is  responsible  for 
ensuring  the  proper  expenditure, 
documentation  of,  accounting  for.  and 
audit  of  delegated  funds. 

1-9    Fiscal  year-end 

LSC  will  normally  fund  each  recipient 
annually  on  a  calendar-year  basis.  The 
fiscal  year-end  of  the  recipient  should 
be  based  upon  the  optimal  report  date 
for  the  recipient  and  the  majority  of  the 
recipient's  funding  sources.  The  fiscal 
year-end  need  not  be  determined  solely 
by  LSCs  funding  period.  In  most 
instances  it  will  be  convenient  for 
programs  to  select  a  fiscal  year  ending 
on  a  calendar  quarter  (le.,  March  31, 
June  30,  September  30.  or  December  31), 
although  a  fiscal  year  ending  any  month 
will  be  acceptable  to  LSC.  Once  a 
recipient  has  established  a  fiscal  year- 


end  for  financial  reporting  purposes,  it 
can  only  be  changed  upon  receipt  of  the 
prior  written  approval  of  LSC  and  the 
approval  of  the  recipient's  board  of 
directors. 

1-10    Effective  date 

Hie  effective  date  of  this  Guide  is 
January  1, 1986.  It  supersedes  all 
previous  editions. 

1-11    Revisions  and  Supplements  to  the 
Guide 

Revisions  and  supplements  to  this 
Guide  may  be  made  periodically.  If  this 
Guide  is  to  provide  meaningful 
instruction,  it  is  imperative  that  both  the 
recipient  and  its  auditor  keep  their 
Guides  current.  Upon  receipt,  all 
revisions/supplements  should  be 
incorporated  into  the  recipient's  copy  of 
the  Guide.  It  is  the  responsibility  of  the 
recipient  to  furnish  revisions/ 
supplements  to  its  auditors. 

1-12    Effective  Date  and  Cumulative 
Status  of  Revisions  and  Supplements 


EHadiMdala 


August  1976 

June  1977 

Snpuwliir  1979 
Septwntiw  1961  . 

Januaiy  1, 1966- 


FInt  EdKon  oT  Guda  Isiuad. 
niw»»d  EcMnn  o«  Gude  VsxmL 
flevaon  to  Pages  4-1  and  6-6 
Revi«on  to  Pagei  «.  4-1.  6-6,  VH-3, 

and  addition  o<  Page  4-2. 
Ravoad  GMon  o(  QuUa  laajad. 


CHAPTER  2— ACCOUNTING 
2-1    Accounting  Guidelines 

LSC  requires  that  the  accounting 
principles  employed  by  its  recipients  in 
recording  transactions  and  preparing 
financial  statements  be  based  upon 
generally  accepted  accounting  principles 
(GAAP)  for  non-profit  organizations. 
The  accounting  guidelines  discussed  in 
this  chapter  should  be  used  by 
recipients  to  effect  uniform  reporting 
which  will  be  in  substantial  compliance 
with  GAAP.  For  some  practices, 
alternative  accounting  treatments  are 
currently  acceptable;  however,  the 
following  guidelines  reflect  the  GAAP 
method  that  will  result  m  the  most 
meaningful  financial  information  for 
LSC  and  for  most  readers  of  our 
recipients'  financial  statements. 

When  applying  the  guidelines  of  this 
chapter,  every  recipient  should  review 
the  accounting  policy  in  each  area  in 
light  of  its  materiahty  to  the  program. 
Items  that  are  not  material  should  be 
accounted  for  in  the  most  reasonable 
and  efficient  manner.  The  concept  of 
materiality  as  used  in  accounting  has 
been  defined  as  a  state  of  relative 
importance.  The  materiahty  of  an  item 
may  depend  on  its  size,  nature,  or  a 
combination  of  both.  For  example,  an 


item  very  small  in  amount  should  be 
disclosed  if  it  raises  a  question  about 
management  integrity  or  competence. 
The  working  rule  in  applying  the 
concept  of  materiality  is  to  ask  the 
question:  "Is  the  item  of  sufficient 
importance  to  influence  the  conclusions 
and  actions  of  users  of  the  financial 
information?"  More  specifically,  if  the 
items  were  not  accounted  for  in 
accordance  with  the  guidelines,  would 
the  reader  of  the  financial  statements  be 
misled  with  respect  to  his  understanding 
of  the  nature  and  extent  of  assets 
available  for  use  in  program  operations: 
the  nature  and  extent  of  liabilities 
incurred  by  the  program:  tfie  trust 
relationships  that  may  exist  between  the 
program  and  cUents;  and,  antong  other 
considerations,  the  nature  and  scope  of 
the  program's  operations? 

2-1.1    Organization-wide  Financial 
Statements  and  Audits 

In  order  to  implement  the 
requirements  of  section  1010(c)  of  the 
Act,  LSC  requires  that  the  recipient's 
financial  statements  be  prepared  in 
accordance  with  this  Guide  and  include 
the  entire  financial  resources  of  the 
program,  including  all  non-LSC  funds. 
This  provision  is  consistent  with  the 
Federal  Government's  emphasis  on 
conducting  organization-wide  audits, 
rather  than  audits  on  a  grant-by-grant 
basis.  The  provision  for  full  financial 
disclosure  allows  LSC  to  evaluate  the 
total  legal  assistance  effort  being 
provided  by  recipients  throughout  the 
United  States.  It  also  assists  the 
recipient's  board  of  directors  in  its 
responsibility  to  see  that  meaningful 
financial  statements  are  prepared  and 
that  they  are  made  available  to  all 
interested  persons. 

In  connection  with  this  requirement, 
every  effort  should  be  made  to  satisfy 
the  needs  of  all  funding  organizations 
with  one  annual  audit  report.  It  is  the 
responsibility  of  the  recipient's  program 
director  to  arrange  for  a  single  audit 
acceptable  to  all  funding  sources.  LSC 
recognizes  that  this  objective  may  not 
be  possible  in  some  cases.  When  it  is 
anticipated  that  a  full  resource  audit 
will  not  be  provided  to  LSC,  the 
recipient  must  contact  the  Director  of 
LSCs  Office  of  Monitoring.  Audit,  and 
Compliance  to  arrange  an  ecceptable 
alternative. 

2-1.2    Funds  Delegated  to  Subrecipients 

The  relationship  between  the  recipient 
and  subrecipient  wiU  determme  the 
proper  method  of  accounting  for  and 
reporting  transactions  related  to  funds 
delegated  by  grant  or  contract  from  a 
recipieat  to  a  subrecipient.  If  the 
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subrecipient  is  suHiciently  independent 
of  the  recipient,  the  transactions  relating 
to  the  delegated  funds  will  be  audited 
and  reported  in  conjunction  with  the 
annual  audit  of  the  subrecipient.  Under 
such  circumstances,  the  recipient  would 
report  the  delegated  funds  as  a  grant  or 
contract  expense  in  its  annual  audit  and 
disclose  the  nature  of  the  transaction 
end  relationship  in  a  note  to  the 
Hnancial  statements.  Alternatively,  if 
the  recipient  controls  the  subrecipient 
[see  Chapter  1,  Paragraph  7  of  this 
Guide),  the  Hnancial  transactions  of  the 
subrecipient  should  be  combined  with 
the  recipient's  operations  and  reported 
in  the  recipient's  Hnancial  statements. 
The  basis  for  combining  financial 
statements,  including  the  , 

interrelationship  of  the  combined 
organizations,  should  be  disclosed  in 
notes  to  the  financial  statements.  (See 
45  CFR 1627.) 

2-1.3    Fund  Accounting 

One  fundamental  purpose  of  the 
financial  statements  of  a  non-profit 
organization  is  to  disclose  the  sources  of 
the  recipient's  resources  and  how  those 
resources  were  used,  i.e.,  stewardship 
reporting.  In  some  instances,  a 
recipient's  total  support  will  be  provided 
by  LSC;  however,  for  most  recipients 
there  will  be  additional  funding  sources. 
There  are  normally  two  categories  of 
support  that  most  recipients  will  receive. 

1.  Unrestricted  funds — ^Those 
resources  over  which  the  governing 
board  of  directors  has  discretionary 
control  regarding  when  and  how  to  use 
the  resources  in  carrying  on  the 
recipient's  operations  in  accordance 
with  the  limitations  of  its  charter  and 
bylaws  as  well  as  applicable  provisions 
of  the  LSC  Act  or  other  federal  law. 

2.  Restricted  funds — Those  resources 
which  bear  a  legal  restriction  as  to  when 
and  how  they  are  used  imposed  by 
parties  outside  of  the  recipient — usually 
by  the  grantor  or  contributor. 

There  may  be  a  few  recipients  who 
receive  support  from  an  endowment 
fund  under  which  the  principal  amount 
of  a  gift  or  bequest  must  remain  intact. 
Depending  upon  the  terms  of  the 
endowment,  the  income  may  be  spent  at 
the  discretion  of  the  board  of  directors 
or  it  may  be  restricted  to  a  particular 
use.  The  provisions  of  the  gift  would 
determine  the  accounting  treatment  for 
the  income  and  principal. 

GAAP  requires  that  these  different 
types  of  resources  of  the  recipient  be 
reported  separately.  Specifically,  each 
recipient  shoiild  establish  an 
unrestricted  fund  and  a  restricted  fund. 

Most  recipients  are  funded  primarily 
by  several  major  grants  and/or 
contracts.  Many  grantors  require  a 


separate  reporting  of  how  their  funds 
were  utilized  in  the  recipient's 
operations.  This  requirement  means  that 
the  books  and  records  must 
accommodate  the  accumulating  and 
supporting  of  costs  by  grant  and 
contract.  To  meet  this  reporting  need, 
the  restricted/unrestricted  fund,  as 
shown  on  the  financial  statements, 
should  be  subdivided  by  the  grants  or 
contracts  which  require  separate 
reporting.  LCS  requires  separate 
reporting  of  its  grants  or  contracts.  Most 
federally  funded  grants  or  contracts  and 
some  privately  funded  awards  include 
the  requirement  for  separate  reporting.  If 
the  requirement  for  separate  reporting  is 
unclear  for  certain  funds,  the  recipient 
should  resolve  this  issue  with  the 
appropriate  ofHcials  from  the  funding 
organization.  The  recipient  has  the 
option  of  reporting  all  funds  from 
funding  sources  not  having  a  separate 
reporting  requirement  in  a  single 
restricted  or  unrestricted  fund,  as 
appropriate.  However,  separate  fund  by 
fund  disclosure  is  encouraged. 

Each  recipient  should  evaluate  the 
reporting  requirements  stipulated  by 
each  funding  source  to  ensure  that 
proper  accounting  is  followed  in  the 
fmancial  statements  and  accounting 
records.  In  combining  grants  and 
contracts  not  requiring  separate 
reporting,  there  must  be  adequate 
footnotes  disclosing  the  individual 
sources  and  the  amounts  contributed  by 
each  significant  source. 

The  Statement  of  Activity  must  reflect 
a  breakdown  of  operations  in 
accordance  with  the  criteria  specified  in 
this  Guide.  Separate  balance  sheet 
accounts  by  funds  are  not  required 
unless,  in  the  opinion  of  the  auditor  or 
management,  such  disclosure  is 
necessary  for  a  fair  presentation  of  the 
recipient's  balance  sheet.  However,  the 
fund  balance  for  each  fund  included  in 
the  Statement  of  Activity  must  be  showrn 
separately  on  the  Balance  Sheet. 

Special-purpose  (e.g.  Migrant,  Native 
American,  State  Support,  and  National 
Support)  grants  for  LSC  as  well  as 
regular  grant  funds  designated  for 
Private  Attorney  Involvement,  must  be 
reported  separately  in  the  recipient's 
financial  statements.  LSC  may  also 
impose  separate  reporting  requirements 
on  other  grants  in  grant  conditions.  This 
separate  reporting  requirement  may  be 
met  be  establishing  a  separate  fund  for 
each  component  in  the  Statement  of 
Activity,  or  by  reporting  this  information 
in  a  supplemental  schedule  to  the  basic 
financial  statements.  If  the  one-time 
award  is  specifically  designated  for  the 
purchase  of  property  and  cannot  be 
spent  for  anything  else,  the  support 
should  be  recognized  in  its  entirety  in 


the  property  fund  upon  the  effective 
date  of  the  grant.  A  recipient's 
accounting  records  must  be  able  to 
document  that  grant  proceeds  were 
expended  in  accordance  with  the  grant 
provisions. 

As  mentioned  above,  a  property  fund 
should  be  maintained.  The  property  fund 
should  be  used  to  accumulate  the  cost  or 
fair  market  value  (if  donated)  of 
buildings,  furniture,  fixtures,  equipment, 
leasehold  improvements,  and  law 
library;  to  reflect  depreciation  and 
amortization  thereon;  to  record  gains  or 
losses  from  the  disposition  of  such 
assets;  and  to  record  any  other 
transactions  specifically  relating  to 
fixed  assets. 

2-1.4    Reporting  Functional 
Classification  of  Expenses 

The  Accounting  Standards 
Subcommittee  on  Nonprofit 
Organizations  of  the  AICPA  has 
developed  recommendations  with 
respect  to  accounting  and  reporting  by 
certain  nonprofit  organizations  which 
were  not  previously  covered  by  industry 
guidelines.  Legal  services  programs  are 
included  in  this  category.  The 
recommendations  from  this 
Subcommittee  are  contained  in 
Statement  of  Position  (78-10). 
"Accounting  Principles  and  Reporting 
Practices  for  Certain  Nonprofit 
Organizations",  dated  December  31. 
1978. 

This  method  of  reporting  creates 
substantial  management  information 
benefits  as  well.  Functional  expense 
classifications  provide  valuable 
operational  information  to  program 
management.  Both  the  American 
Institute  of  Certified  Public  Accountants 
and  the  General  Accounting  Office  have 
provided  research  indicating  significant 
rewards  from  the  practice.  Accordingly, 
the  Corporation  directs  that  grantees 
begin  use  of  functional  reporting  to 
improve  management  and  to  prepare  for 
the  possibility  of  requirements  imposed 
by  the  AICPA,  other  accounting 
standards  authorities,  the  Corporation, 
other  funding  sources,  or  regulatory 
agencies.  See  Appendix  VI. 

2-1.5    Accrual  Basis  of  Accounting 

Recipients'  annual  financial 
statements  must  be  prepared  on  the 
accrual  basis  of  accounting.  Under  the 
accrual  basis  of  accounting,  goods  and 
services  purchased  should  be  recorded 
as  assets  or  expenses  at  the  time  the 
liabilities  arise,  which  is  normally  when 
title  to  the  goods  passes  or  when  the 
services  are  received.  Encimibrances, 
representing  outstanding  purchase 
orders  and  other  commitments  for 
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materials  or  services  not  yet  received 
are  not  liabilities  as  of  the  reporting  date 
and  should  not  be  reported  as  expenses 
nor  induded  in  liabilities  on  die  balance 
sheet.  Support  is  recorded  when  earned 
instead  of  when  received.  Recognition  of 
support  is  generally  governed  by  Ate 
grant /contract  agreement. 

The  requirement  is  for  accraal  basis 
financial  statements,  and  not  for  aocmal 
basis  recordke^ing.  Many  programs 
find  it  practical  to  keep  their  books  on  a 
cash  basis  throughout  the  year  and, 
through  adjustment  at  the  end  of  the 
year,  prepare  statements  on  an  accrual 
basis.  The  requirement  is  that  only  the 
financial  statements  be  presented  on  the 
accrual  basis,  and  not  also  that  the 
books  be  kept  on  this  basis  throughout 
the  year.  However,  the  use  of  the  cash 
basis  for  interim  financial  accounting 
purposes  may  not  be  appropriate  in  all 
circumstances  if  it  does  not  meet 
management's  financial  reporting  needs. 
Each  recipient  laust  evaluate  their 
internal  reporting  requirements  in  this 
regard. 

2-7.8    Property 

GAAP  requires  capitalization  and 
depreciation  of  property  for  a  fair 
presentation  of  the  assets  and  results  of 
operations  for  a  profit  or  nonprofit 
entity. 

In  many  cases,  funding  sources 
(including  LSC]  maintain  a  reversionary 
interest  in  property  purchased  with  their 
funds.  LSC's  reversionary  interest 
requires  that  property,  or  the  proceeds 
from  the  sale  of  such  property,  must  be 
returned  to  LSC  or  disposed  of  in 
accordance  with  LSCs  Property 
Management  Manual  for  LSC  Programs 
(Revised  September.  1981).  In  view  of  ' 
the  reversionary  interest  of  certain 
funding  sources,  asset  accountability  is 
critical.  Capitalization  of  property  is  an 
integral  part  of  discharging  the 
stewardship  responsibilities  over  these 
assets.  In  addition  to  allowing  the  fair 
presentaticm  of  investment  in  property 
on  the  balance  sheet,  capitalization 
helps  ensure  more  effective  controls 
over  property  and  also  subjects  this 
account  to  auditing  procedures. 
Accordingly,  capitalization  of  the  cost  of 
property  (or  fair  market  value  at  the 
time  donated)  is  required  by  this  Guide. 

In  addition  to  the  capitalization  of 
property,  LSC  requires  the  recording  of 
depreciation.  Depreciation  accounting  is 
a  means  of  distributing  the  cost  or  other 
valuation  of  an  asset  (in  the  case  of 
appraisals  or  donations)  over  the  asset's 
estimated  useful  life  in  a  systematic  and 
rational  manner.  It  is  a  process  of 
allocation,  not  valuation.  When 
depredation  is  cwiitted,  the  cost  of 
providing  services  is  understated. 


Therefore,  depreciation  expense  should 
be  recognized  as  an  expense  of 
rendermg  current  services  and  should  be 
included  in  the  Statement  of  Activity. 

The  accounting  policies  for  property 
should  also  be  followed  for  a  recipient's 
law  library  {e.g.,  books,  reference 
materials,  and  multiple-volume  sets  of 
law  books),  since  a  law  library  is  as 
much  a  long-term  asset  as  the  recipient's 
office  equipment.  The  costs  of 
maintaining  a  law  library  should  be 
expensed  currently.  The  ^idgments  as  to 
what  constitutes  a  maintenance  item 
and  what  constitutes  a  capital  addition 
must  be  made  after  evaluating  the 
nature  and  significance  of  the  items  in 
question.  LSC  recommends  consultation 
with  the  program's  auditors  with  respect 
to  the  policy  to  be  adopted.  Depreciation 
should  also  be  computed  over  the  useful 
life  of  the  library  for  the  difference 
beWeen  tf»e  original  cost  and  tfie 
salvage  value.  Hthe  salvage  value 
approximates  original  cost,  depreciation 
would  be  immaterial  and  therefore 
would  not  be  necessary.  Each  recipent 
must  evaluate  the  facts  and 
circumstances  of  its  particular  library, 
including  past  history,  condition,  and 
marketability  of  the  library,  to 
determine  a  reasonable  useful  life  and 
salvage  value. 

Although  property  purchased  during  a 
year  will  not  be  recognized  as  an 
expense  for  that  year,  the  funds  used  for 
the  purchase  of  that  property  are 
considered  a  current-year  grant  or 
contract  chai;ge.  To  recognize  this 
characteristic  of  grant  funds,  property 
purchses  should  be  reflected  as  a 
reduction  in  the  fund  balance  of  tiie 
appropriate  funding  source.  This  is 
accomplished  by  transferring  the  cost  of 
property  purchased  to  a  separate 
property  fund  balance. 

Property  and  depreciation  accounting 
practices  are  discussed  and  illustrated 
in  detail  in  Appendix  V. 

2-1.7    Donated  Materials,  Space,  and 
Property 

Items  such  as  supplies,  space  furniture 
and  equipment  may  be  donated  to 
recipients  by  individuals  or 
ogranizations.  In  order  to  ascertain  the 
total  cost  of  providing  legal  assistance, 
such  items  should  be  recorded  and 
reported  in  the  recipient's  financial 
statements.  Donated  materials  and 
property  should  be  recorded  at  their  fair 
market  value  at  the  time  donated.  Fair 
market  value  must  be  determined  using 
the  most  objective  and  clearly 
measurable  basis  available.  If  the  value 
assigned  to  donated  items  is  material, 
the  donation  and  valuation  should  also 
be  approved  by  the  recipient's  board  of 
directors.  Similarly,  the  free  use  of 


facilities  and  other  assets  should  also  be 
recorded  as  donations,  with  an 
offsetting  charge  to  the  applicable 
expense. 

Donated  materials  and  space  should 
be  recorded  in  the  general  fund  as 
support  and  expense  in  amounts  equal 
to  the  assigned  value  of  the  donations. 
The  amount  of  donated  items  included 
in  the  general  fund  must  be  clearly 
ascertainable.  Donated  property  and    . 
equipment  should  be  recorded  as 
support  in  the  property  fund  and  as  an 
asset  in  an  amount  equal  to  the  assigned 
value.  The  expense  associated  with 
donated  property  and  equipment  will  be 
recorded  as  depreciation  over  the  useful 
life  of  the  item. 

2-1.8    Donated  Services 

The  recognition  of  significant  donated 
services  in  the  financial  statements  is 
critical  to  a  reasonable  evaluation  of  the 
total  cost  and  scope  of  legal  assistance 
provided  by  recipients.  Significant 
donated  services,  including  professional 
services,  should  be  recorded  in  the  same 
manner  as  described  for  donated 
materialg,  space,  and  property  when  the 
following  circumstances  exist: 

1.  The  services  performed  are 
significant  and  form  an  integral  part  of 
the  efforts  of  the  recipient  as  it  is 
presently  constituted:  the  services 
would  be  performed  by  salaried 
personnel  to  the  extent  funds  were 
available  if  donated  or  contributed 
services  were  not  available  for  the 
recipient  to  accomplish  its  purposes; 

2.  The  recipient  exercises  control  over 
the  activities  and  duties  of  the  donors  to 
the  extent  that  control  normally  would 
be  exercised,  considering  the 
professional/clerical  status  of  the  donon 

3.  The  recipient  has  a  clearly 
measurable  basis  for  the  amount  to  be 
recorded;  and 

4.  The  services  of  the  donating 
organization  are  not  intended  for  the 
benefit  of  employees  and  officers  of  the 
recipient  organization. 

Recipients  should  not  record  donated 
services  which  do  not  realistically 
contribute  to  the  accomplishment  of  the 
corporate  purpose.  Many  recipients, 
however,  receive  a  significant  amount  of 
"fi-ee"  assistance  that,  if  not  received, 
would  necessitate  a  reduction  in  the 
level  of  legal  services  the  recipient 
provides.  These  include: 

1.  Students; 

Z.  Gratis  legal  research  by  private 
attorneys  or  law  school  faculty; 

3.  Professional  services  provided  by 
local  attorneys  in  lieu  of  services  being 
provided  by  ^gal  services  attorneys; 

4.  Pro  bono  or  professional  service 
arrangements;  and 
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5.  Services  provided  by  persons 
compensated  by  another  state  or  federal 
government  program  (Vista,  Ceta,  etc.) 
at  no  charge  to  the  recipient. 

Each  recipient  should  evaluate  the 
magnitude  of  services  donated  to  it.  If 
the  value  of  the  services  is  material,  a 
method  should  be  established  to  value 
and  record  them.  Normally,  the 
valuation  should  be  at  the  cost  to  the 
recipient  if  the  services  has  been 
purchased  by  the  recipient  Adequate 
records  must  be  maintained  during  the 
^year  to  support  the  value  of  donated 
'services  recorded,  but  the  actual 
recording  of  the  services  could  be  done 
quarterly  or  at  year-end.  For 
professional  legal  services,  two  methods 
are  suggested  as  providing  sufficient 
documentary  support — a  predetermined 
fee  schedule  or  an  hourly  rate.  A  major 
advantage  of  the  fee  schedule  is  that  it 
can  be  used  without  having  to  impose 
timekeeping  requirements  on  those 
professionals  donating  their  time  to  the 
program.  The  subject  of  the  adequacy  of 
support  for  donated  services  should  be 
discussed  with  the  recipient's  auditors. 
It  is  usually  not  necessary  to  impose 
detailed  recordkeeping  requirements 
upon  donors  as  long  as  internal  records 
are  adequate  and  provide  an  audit  trail. 

2-1.9    Recognition  of  Grant  and 
Contract  Support 

The  specific  language  in  the  donative 
instrument  or  grant  or  contract  award 
should  govern  the  accounting  principles 
used  in  recognizing  support.  The  vast 
majority  of  legal  services  programs  are 
organized  under  their  charters  and  by- 
laws for  the  specific  purpose  of 
delivering  legal  assistance  to  eligible 
clients.  Many  grant  and  contract  awards 
to  recipients  are  restricted  to  that  same 
purpose.  However,  the  specific  grant 
conditions  or  assurances  should  govern 
the  accounting  for  the  grant  or  contract. 

For  purposes  of  accounting  and 
reporting,  awards  from  LSC  can  be 
categorized  into  three  distinct  types: 

1.  Annualized  Grant/Contracts— An 
annualized  grant/contract  is  awarded  to 
support  a  certain  level  of  legal  services 
activities  over  a  specified  period — 
usually  one  year.  For  purposes  of 
satisfying  grant/contract  restrictions, 
support  is  earned  ratably  by  a  recipient 
over  the  period  designated  in  the  grant/ 
contract.  Should  support  during  the 
period  exceed  expenses,  a  fund  balance 
would  result.  The  carry-over  of  the  fund 
balance  for  use  in  subsequent  periods  is 
subject  to  certain  restrictions  imposed 
by  LSC  (see  45  CFR  1628).  LSC  does 
retain  the  discretion  to  require  the 
reimbursement  for  expenses  or  the 
return  of  funds  as  a  result  of  non- 
compliance by  a  recipient  with  the  terms 


of  the  grant/contract.  In  addition,  if  LSC 
funding  of  a  recipient  is  terminated,  all 
unexpended  LSC  funds  are  to  be 
returned  to  LSC  or  disposed  of  in 
accordance  with  instructions  from  LSC. 

Carryover  LSC  funds  are  required  to 
be  expended  prior  to  the  expenditure  of 
current  grant  funds  on  a  first  in,  first  out 
basis.  All  LSC  funds,  including  income 
derived  therefrom  and  those  LSC  funds 
held  by  separate  entities  that  are  under 
the  control  of  the  grantee  or  subgrantee 
or  its  agents  or  employees  (or  which 
control  the  recipient  or  which  are  under 
common  control  with  the  recipient)  see 
Chapter  1.  Paragraph  1-7  of  this  Guide, 
are  required  to  be  expended  on  a  first- 
in.  first-out  basis.  No  exceptions  will  be 
made  to  this  policy. 

Should  expenses  during  a  period 
exceed  support.  LSC  is  not  obligated  to 
fund  the  deficit.  The  deficit  should  be 
charged  to  other  funds  that  are  available 
to  the  pro^vm.  However.  LSC  retains 
the  discretion  to  allow  deficits  to  be 
carried  over  in  a  fund  balance  and  be 
absorbed  during  futiu«  periods.  (See  45 
CFR  Part  1628) 

2.  Cost-reimbursable  Grants/ 
Contracts — Under  a  cost-reimbursable 
award,  the  recipient  earns  support  only 
to  the  extent  that  the  recipient  incurs 
costs  eligible  for  reimbursement  If 
expenses  incurred  exceed  the  grant/ 
contract  amount,  additional  support  will 
not  be  provided  and  should  not  be 
recorded  The  excess  expenses  incurred 
must  be  absorbed  by  other  available 
funds,  usually  from  LSC's  annualized 
grant/contract  or  by  funds  available 
from  other  funding  sources.  The 
monitoring  office  may  disallow  the  use 
of  LSC  annualized  funds  to  liquidate  any 
deficits  if  the  recipient's  basic  program 
is  adversely  impacted.  Recipients  must 
seek  the  approval  of  the  monitoring 
office  if  it  is  determined  that  annualized 
funds  are  needed  to  supplement  a  cost- 
reimbursable  grant.  A  cost-reimbursable 
award  may  be  effective  for  only  a 
specified  period  or  may  relate  to  only  a 
specific  event. 

3.  One-time  Grants/Contracts— A 
one-time  grant/contract  can  be  awarded 
to  support  a  specific  event,  project,  or 
one-time  purchase  or  activity  or  it  can 
be  awarded  as  a  one-time  iidfusion  of 
resources  to  support  the  recipient's 
annualized  activities.  One-time  grants 
that  are  essentially  one-time  infusions  to 
the  annualized  grant/contract  should  be 
recorded  as  support  on  a  pro-rata  basis 
during  the  period  specified  in  the  grant/ 
contract-consistent  with  the 
accounting  for  the  annuahzed  grant/ 
contract.  One-time  grants/contracts  that 
are  restricted  to  support  a  specific  event, 
project,  or  one-time  purchase  or  activity 
should  be  reported  as  support  when 
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expenses  are  incurred  for  the  restricted 
purpose.  Until  expenses  are  incurred  for 
the  resthcted  activity,  one-time  pants  in 
this  category  should  be  recorded  as 
deferred  support.  If  such  a  grant  or 
contract  expires  or  is  terminated,  and 
funds  are  required  to  be  returned  to 
LSC,  appropriate  reversing  entries 
should  be  made. 

The  accounting  policies  associated 
with  grants  and  contracts  must  be 
disclosed  in  the  footnotes  to  the 
financial  statemmts.  The  details  of  the 
components  of  LSC  support  and 
deferred  support  must  also  be  disclosed 
in  the  footnotes. 

2-1. 10    Contributions  and  Fund  Raising 

Contributions,  in  the  form  of  cash  or 
cash  equivalents  (e.g..  corporate  stocks 
and  bonds,  etc.).  from  private 
organizations  or  individuals,  should  be 
recorded  when  the  cash  or  equivalent  is 
received.  Contributions  should  be 
recorded  in  an  imrestricted  fund  only  if 
the  contributions  can  be  used  at  the 
discretion  of  the  board  of  directors  for 
general  pro-am  purposes.  Contributions 
with  restrictions  should  be  recorded  in  a 
restricted  fund.  The  provisions  written 
in  the  donative  instrument  will  normally 
determine  the  accounting  and  reporting 
requirements  that  must  be  followed,  per 
paragraph  2-1.9  above. 

2-1.11    Court/awarded  Attorney  Fees 

Fees  awarded  to  a  recipient  by  a  court 
represent  compensation  to  the  recipient 
for  resources  expended  in  htigating  a 
particular  matter.  The  revenue  irom 
such  fees  shall  be  recorded  in  the  same 
fund  to  which  the  related  expenses  have 
been  charged.  Because  of  the  nature  of 
attorney  fees,  the  revenue  should  be 
recognized  during  the  accounting  period 
in  which  the  program  actually  receives 
the  attorney  fees  awarded. 

When  more  than  one  funding  source 
has  been  charged  with  expenses  for  a 
cekse  in  which  attorney  fees  are 
awarded,  the  fees  should  be  allocated  to 
each  funding  source  in  relation  to  the 
expenses  charged  to  each  fund.  The 
method  used  to  allocate  attorney  fee 
awards,  whether  based  on  actual  costs 
incurred  or  a  percentage  tdlocation. 
should  be  cleariy  documented  by  the 
recipient. 

2-1. 12   Allocation  of  Expenses  Among 
Fimds 

It  is  anticipated  diat  recipients  which 
receive  funds  from  sources  other  than 
LSC  will  incur  expenses  (e.g.,  salaries, 
space,  travel)  which  support  work 
performed  under  more  than  one  grant, 
contract,  or  other  funding  agreement. 
Such  common  costs  should  be  allocated 
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among  the  sources  on  the  basis  agreed 
to  by  the  applicable  funding 
organizations  (including  LSC].  Ifi  the 
absence  of  approved  methods,  the 
recipient  should  develop  techniques  that 
will  provide  a  reasonable  and 
measurable  basis  upon  which  expenses 
are  allocated.  Whatever  the  method 
used  by  the  recipient,  it  should  be 
adequately  disclosed  in  the  footnotes  to 
the  financial  statements. 

Some  grantors  may  refuse  to  pay 
indirect  costs,  even  Oiough  that 
particular  grant  is  benefited  by  such 
costs.  In  this  case,  30  days  written 
notice  must  be  given  to  the  Director  of 
Monitoring,  Audit,  and  Compliance.  If 
no  objection  is  raised  by  the 
Corporation,  allocation  of  costs  is  not 
necessary  as  long  as  the  grant  activities 
in  question  are  eligible  under  LSCs  Act 
and  regulations.  Such  allocation  is 
subject  to  the  provisions  of  45  CFR  1628. 
If  objection  is  raised  then  allocation  of 
costs  is  required.  The  objection  must  be 
based  upon  the  standards  of  45  CFR 
1630.2(b). 

2-1.13    Investments/Cash  Management 

LSC  funds  not  needed  for  immediate 
operating  expenses  should  be  invested 
in  accounts  or  certificates  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  Federal  Savings  and  Loan 
Insurance  Corporation,  or  invested  in 
U.S.  Treasury  notes  or  bills.  Recipients 
may  use  the  interest  earned  on  invested 
LSC  funds  provided  the  use  of  the 
proceeds  does  not  increase  the  annual 
funding  requirements  and  the  proceeds 
are  not  used  for  piuposes  prohibited  by 
the  Act  or  regulations.  The  investment 
income  should  be  recorded  as  revenue 
in  the  fund  which  provides  the 
temporary  excess  cash  available  for 
investment,  and  shall  be  subject  to  the 
same  restrictions  as  funds  currently 
received  from  LSC. 

If,  after  considering  LSC's  investment 
guidelines,  a  recipient  adopts  policies 
outside  these  guidelines.  LSC  will  not 
override  the  judgment  of  the  local  board 
of  directors.  In  such  cases  the  board 
must  acknowledge  by  board  resolution 
the  divergence  from  LSC's  authorized 
policy  and  the  acceptance  of  full 
responsibility  for  the  security  of  any 
investments  made  outside  of  LSC's 
guidelines.  In  cases  of  losses  of  LSC 
funds  related  to  investment  decisions 
made  outside  of  LSC  guidelines,  for 
purposes  of  personal  liability,  the  board 
of  directors  will  be  held  to  the  standard 
of  care  imposed  by  applicable  state  or 
federal  law. 

Some  recipients  may  have  endo«vment 
funds  or  other  resources  from  which 
management  may  purchase  marketable 
seciuities  and  other  investments.  In  such 


cases,  investments  held  by  recipients 
may  be  recorded  at  either  market  value 
or  tiie  lower-of-cost-or-maricet.* 

2-1.14    Employee  Benefits 

The  accounting  for  employee  benefits 
should  follow  the  accrual  method  of 
accounting,  which  requires  that  the 
expense  and  liability  associated  with 
benefits  that  have  vested  with  the 
employee  be  recorded  currently.  This 
procedure  is  required  for  financial 
statements  prepared  in  accordance  with 
GAAP.  An  example  of  a  benefit  which 
would  require  year-end  accrual  would 
be  vacation  earned  by  employees  and 
vested,  but  not  taken. 

There  should  be  financial  statement 
disclosure  in  a  footnote  of  the  liability 
for  vested  employee  benefits  at  the 
balance  sheet  date. 

Recipients  which  currently  have  or  in 
the  future  establish  new  pension  plans 
are  required,  under  the  Employee 
Retirement  Income  Security  Act  of  1974, 
to  meet  certain  standards  administered 
by  the  Internal  Revenue  Service  and  the 
Department  of  Labor.  In  addition, 
pension  expenses  must  be  recorded  and 
reported  in  accordance  with  Accounting 
Principles  Board  Opinion  No.  8  and 
FASB  Statement  No.  36. 

2-1.15   Judicare  Payments 

The  accounting  for  judicare  payments 
should  follow  the  accrual  method  of 
accounting  which  requires  that  the 
expenses  and  liabilities  associated  with 
judicare  cases  be  recognized  during  the 
period  in  which  the  services  are 
rendered  by  the  participating  attorney, 
rather  than  when  the  case  is  assigned  to 
the  attorney. 

Although  programs  are  encouraged  to 
develop  encumbrance  systems  to 
adequately  control  and  account  for 
judicare  cases,  the  actual  expense  for 
judicare  payments  must  be  determined 
under  the  accrual  method. 
Encumbrances  or  reserves  should  be 
disclosed  in  the  footnotes  as  a 
commitment  of  the  program.  (See  45  CFR 
Part  1614) 


*  The  market-value  method  requires  recognition 
of  unrealized  appreciation  or  depreciation  from 
fluctuations  in  market  prices.  Accordingly,  under 
this  method  of  accounting,  there  are  no  gains  or 
losses  at  the  time  of  sale. 

Under  the  lower-of-cost-or-market  method,  gains 
on  investments  are  recorded  only  at  the  time  of  sale. 
However,  if  the  market  value  falls  l>elow  the 
recorded  value,  and  the  decline  is  considered 
permanent,  it  will  be  necessary  to  reduce  the 
carrying  value  of  the  investment  to  reflect  market 
value  in  the  period  the  decline  in  value  occurs. 

The  t>asis  of  recording  investments  should  be 
consistent  for  all  investments  held  by  the  recipient 
There  should  also  be  adequate  disclosure  of  the 
valuation  method  used  in  the  financial  statement*. 


2-2    Accounting  Records 

The  following  is  a  brief  description  of 
the  accounting  records  considered 
necessary  for  the  adequate  recording  of 
financial  transactions.  Accounting 
records  must  be  maintained  on  a 
double-entry  accounting  system  and 
must  be  adequate  to  enable  the  recipient 
to  prepare  its  annual  financial 
statements,  internal  budget,  and  other 
management  reports.  See  Chapter  5  for 
reporting  requirements. 

The  accounting  records  discussed  in 
this  chapter  can  be  maintained  by  either 
a  manual  or  an  automated  system.  Each 
recipient  should  establish  the  system 
most  appropriate  to  meet  its  needs  and 
to  provide  an  adequate  audit  trail  for  all 
transactions. 

Recipients  should  retain  accounting 
records  and  supporting  documentation 
for  a  minimum  of  seven  years  which  is 
consistent  with  IRS  requirements. 

2-2. 1    General  Ledger 

The  general  ledger  is  used  to 
summarize  and  classify  all  financial 
transactions  from  data  accumulated  in 
the  books  of  original  entry  into  their 
proper  accounts  (i.e.,  salaries,  space, 
etc.).  It  is  the  source  for  most  of  the  data 
needed  for  preparing  financial 
statements.  The  general  ledger  is  the 
final  and  permanent  record  of  all  of  the 
recipient's  financial  transactions. 

2-2.2    Cash  Receipts  Journal 

The  cash  receipts  journal  is  a  book  of 
original  entry  in  which  cash  receipts 
(i.e.,  cash,  checks,  and  money  orders) 
are  recorded  in  chronological  sequence 
when  received.  Bank  deposit  slips  must 
contain  sufficient  information  so  that  all 
deposits  can  be  identified  with  their 
source. 

2-2.3    Cash  Disbursements  Journal 

A  cash  disbursements  journal  is  a 
book  of  original  entry  in  which 
disbursements  are  recorded  in 
chronological  sequence.  All 
disbursements  must  be  made  by 
prenumbered  checks  (excluding  petty 
cash  funds]  used  in  numerical  sequence. 
Each  check  must  be  supported  by 
appropriate  documentation  (e.g.,  payroll 
records,  invoices,  contracts,  travel 
reports,  etc.)  evidencing  the  nature  and 
propriety  of  the  expense,  and 
documenting  the  approval  by  an 
authorized  official. 

2-2.4    Payroll  Records 

Basic  payroll  records  must  accumulate 
payroll  data  required  by  Federal,  state, 
and  local  laws.  Documentation  must  be 
maintained  to  support  individual  gross 
earnings.  A  personnel  file  should  be 
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established  for  each  employee  and 
should  include: 

1.  Wage  or  salary  authorization, 
employment  contracts  if  applicable; 

2.  Federal  W-4  withholding  form; 

3.  State  withholding  form; 

4.  Authorization  for  all  other  payroll 
deductions;  and, 

5.  Authorization  for  all  wage/salary 
actions. 

Each  recipient,  in  light  of  its  size,  is 
required  to  establish  an  adequate  time- 
reporting  system.  This  system  must  be 
able  to  identify  employee  hours  worked 
so  that  compUance  with  Federal  and 
state  laws  with  respect  to  overtime  and 
pay  rates  can  be  demonstrated.  It  must 
also  be  able  to  demonstrate 
accountability  for  time  to  the  public.  A 
small  recipient  with  several  employees 
could  use  a  sign-up  sheet  whereby  every 
employee  would  record  his/her  daily 
hours.  A  larger  recipient  would  probably 
utilize  a  "time  report"  system  whereby 
each  employee  would  complete  and  sign 
an  individual  time  sheet.  Whether  a 
sign-up  sheet  a  time  report,  or  other 
method  is  utilized,  a  supervisor  in  a 
position  to  verify  the  information,  or  an 
individual  delegated  by  the  supervisor, 
should  approve  the  document.  More 
sophisticated  time-keeping  methods  may 
be  necessary  when  functional 
accounting  is  utiUzed  or  when  it  is 
necessary  to  allocate  salary  and  fringe 
benefit  costs  among  various  funding 
sources  or  cost  centers. 

A  vacation  and  sick  leave  record  must 
be  maintained  currently  for  each 
employee.  This  record  would  include 
information  in  hours  or  other  reasonable 
units  (e.g.,  days,  fractions  of  days)  for 
the  amount  of  vacation  and  sick  leave 
earned  during  the  period,  taken  during 
the  period,  and  remaining  at  the  end  of 
the  period.  As  a  method  of  checking  the 
accuracy  of  this  record  and  providing 
employees  with  knowledge  of  "where 
they  stand,"  each  employee  should  be 
informed  of  his  vacation  and  sick  leave 
balance  periodically. 

2-2.5    Property  Records 

• 

Individual  property  records  are  to  be 
maintained  for  each  non-expendable 
item  costing  in  excess  of  $100  per  unit. 
For  financial  statement  purposes,  all 
non-expendable  items  costing  in  excess 
of  $500  with  a  useful  life  of  more  than 
one  year  must  be  capitalized  and 
depreciated.  (Recipients  have  the 
discretion  to  capitalize  items  at  a  lower 
value.)  The  property  records  to  be 
maintained  must  include: 

1.  A  description  of  the  item,  including 
model  and  serial  number  (if  the  property 
has  no  such  number,  it  must  be  tagged 
with  an  identifying  number  to  ensure 


that  internal  records  are  effective  in 
controlling  propoiy); 

2.  Date  of  acquisition; 

3.  Number  of  check  used  to  pay  for 
item; 

4.  Cost; 

5.  Useful  life; 

6.  Depreciation  method  (recipient 
must  either  adopt  a  written  policy  on 
depreciation  methods  governing 
identifiable  classes  of  property  or  show 
the  actual  depreciation  method  on  each 
individual  property  record); 

7.  Source  of  funds  used  to  acquire  the 
property; 

8.  Description  of  how  value  was 
assigned  if  property  was  donated;  and 

9.  Location  of  the  property. 

The  total  dollar  value  of  individual 
items  capitalized  must  equal  the 
property  control  account  balance  in  the 
general  ledger.  Comprehensive 
guidelines  for  a  property  management 
program  for  recipients  are  included  in 
LSC's  Property  Management  Manual 
(Revised  September  1981). 

2-2.6    General  Joumal/Joumal  Voucher 

A  general  journal  or  journal  voucher 
system  is  used  to  process  transactions 
which  are  not  recorded  originally  in  the 
cash  receipts  journal,  cash 
disbursements  journal,  payroll  register, 
or  other  record  of  original  entry.  Each 
journal  entry  must  be  supported  by  a 
complete  explanation  and  documention 
of  the  transaction  being  recorded. 
Journal  entries  or  journal  vouchers 
should  be  numbered  consecutively  and 
approved  by  an  authorized  individual. 

2-2.7    Client  Trust  Records 

A  client  trust  record  must  be 
maintained  for  each  client  and  used  to 
document  and  record  receipts  and 
disbursements  of  client  funds.  The  total 
of  the  balances  of  these  records  must 
equal: 

1.  The  cash  in  the  escrow  bank 
account  designated  solely  for  these 
funds;  and, 

2.  The  corresponding  client  trust 
liability  account.  Both  accounts  are 
required  to  be  maintained  in  the  general 
ledger.  (See  Chapter  3  for  disussions  of 
the  internal  controls  associated  with  this 
item.) 

2-3    Chart  of  Accounts 

The  following  sample  chart  of 
accounts  reflects  an  account  structure 
for  a  medium-sized  recipient.  For  an 
automated  accounting  system,  the  chart 
of  accounts  is  the  key  element  that 
drives  the  entire  system,  in  a  manual 
system,  the  design  of  the  manual  records 
is  equally  important  in  ensiuing  the 
system  will  meet  the  needs  of  the 
recipient.  This  chart  of  accounts 


demonstrates  how  account  details  can 
be  used  to  accumulate  financial 
information  necessary  for  adequate 
reporting  for  both  internal  and  external 
purposes.  It  also  shows  how  fund  or 
grant  activity  and  cost  center  and/or 
functional  activity  can  be  accumulated 
for  the  various  funding  sources,  cost 
centers  and/or  functions  by  assigning 
prefixes  and  suffixes  to  the  basic 
natural  account  classification  numtier. 
This  sample  chart  of  accounts  is  for 
reference  purposes  only.  It  does  not 
dictate  the  accounts  and  detail  required 
of  recipients,  but  is  simply  one  method 
of  addressing  the  accounting 
requirements  of  this  Guide.  While  the 
account  numbering  system,  account 
descriptions,  and  level  of  detail  utilized 
by  recipients  should  be  designed  to 
provide  management  reporting  and 
financial  disclosures  specifically  related 
to  individual  recipients,  the  techniques 
selected  must  also  accommodate  the 
reporting  requirements  of  LSC. 

2-3. 1    Chart  of  Accounts  Structure 

The  basic  structure  of  this  chart  of 
accounts  is  diagrammed  below. 

Fund 

Natural  Account  Clauification 

Cost  Center/Function  (If  required, 
this  code  can  be  expanded  to  ac- 
commodate both  cost  center  and 
functional  reporting.) 
XX   XXX      xx/xx 


The  fund,  natural  account 
classification,  and  cost  center/function 
coding  logic  is  summarized  as  follows: 

Funds 

01    LSC 

ACE    Foundation 

03  HHS 

04  Miscellaneous  Grants  and 
Contracts 

05  General  Fund 

06  Donated  Items 

07  Property 

Natural  Account  Classificationa 

100  Assets 

200  Liabilities 

300  Fund  Balances 

400  Support 

500  Expenses 

600'  Expenses  (Cont'd) 

700  Asset  Activity 

Cost  centers 

11  Main  Office  02 

12  Downtown  Office 

13  Rural  Office 

14  Private  Attorney  Involvement 
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Fijmctions 

21  Priority  1 

22  Priority  2 

23  Priority  3 

24  Priority  4 

Presented  with  CSR  codes  on  Financial 
Statements. 

2-3.2    Sample  Chart  of  Accounts 

The  coding  logic  described  above, 
when  used  in  conjunction  with  natural 
account  classifications  similar  to  those 
described  below,  provides  extensive 
flexibility  for  accumulating  financial 
information  to  meet  recipient 
information  needs  and  requirements. 

Assets 

109  Cash  Accounts 

101  General  Disbursements 

102  Payroll — Imprest 

103  Petty  Cash— Imprest 

104  Savings 

110  Client  Escrow  Funds 

111  Main  Office 

112  Downtown  Office 
11    Rural  Office 

120    Receivables 

121  LSC 

122  ACE  Foundation 

123  HHS 

124  Other 
130    Investments 

131  Treasury  Bills 

132  Certificate  of  Deposit 

140    Travel  Advances  to  Employees 
150    Prepaid  Expenses 

151  Prepaid  Insurance 

152  Deposits 

160    Furniture,  Fixtures,  and  Equipment 
170    Law  Library 
180    Leasehold  Improvements 
190    Accumulated  Depreciation  and 
Amortization 

191  Furniture,  fixtures,  and 
equipment 

192  Leasehold  improvements 

Liabilities 

200    Accounts  Payable 

201  Vendor 

202  Employer  FICA 

203  Unemployment  Compensation 

204  Group  Health  and  Life 

205  Worker's  Compensation 

210    Employees  Withholdings  Payable 

211  Federal  Income  Tax 

212  State  Income  Tax 

213  FICA 

214  Group  Health  and  Life 
220    Accured  Expenses 

221  Payroll 

222  Other 

225    Deferred  Support 
230    Client  Trust  Deposits 
235    Notes  Payable 

Fund  Balances 

300    Grants  and  Contracts — Restricted 


301  LSC 

302  ACE  Foundation 

303  HHS 

304  Miscellaneous  Grants  and 
Contracts 

310    General — ^Unrestricted 
320    Property 

Support  and  Revenue 

400    Grant  and  Contract  Support 
410    Contributions — Cash 

411  <  Bar  Associations 

412  Other 

420    Donated  Property  and  Services 

421  Property 

422  Services 

423  VISTA 

424  CETA 

430    Interest  IncomJe 

440    Court  Awarded  Attorney  Fees 

450    Miscellaneous  and  Other  Revenue 

Expenses 

500    Lawyer's  Salaries 

510    Non-Lawyers'  Salaries  and  Wages 

520    Overtime  Wages 

521  Overtime  Lawyers 

522  Overtime  Non-Lawyers 
530    Employee  Benefits 

531  Employees  FICA 

532  Group  Benefit  Insurance 

533  Unemployment  Insurance 

534  Retirement  Contributions 
540    Legal  Consultants/Judicare 

Payments 
550    Others  Consultants/Professional 
Services 

551  Audit  Expense 

552  Other  Accounting  Services 

553  Non-Legal  Consultants 
560    Travel 

561  Transportation 

562  Lodging 

563  Meals 

564  Registration  and  Conference 
Fees 

565  Local  Travel 

570    Space  and  Occupancy 

571  Rent 

572  Janitorial  Service 

573  Gas 

574  Electric 

575  Water 

576  Hazard  Insurance 
580    Office  Expenses 

581  Supplies 

582  Recruitment 

583  Insurance 
564  Postage 

585  Reproduction 

586  Telephone 

587  Library  Maintenance 
590    Litigation  Costs 

591  Depositions  and  Transcripts 

592  Expert  Witness 

593  Filing,  Docket  and  Services  Fees 

594  Printing  of  Briefs  and  Petitions 

599  Interest  Expense 

600  Equipment  Rental 


610  Depreciation  and  Amortization 

620  Subgrants  Expense 

700  Acquisition  of  Personal  Property 

705  Acquisition  of  Real  Property 

710  Acquisition  of  Library 

720  Proceeds  from  Sale  of  Property 

730  Gain  or  Loss  on  Sale  of  Property 

2-4    DescriptioD  of  Accounts 

The  Chart  of  accounts  described  in 
paragraph  2-3.2  provides  one  method  of 
organizing  a  recipient's  accounting 
records.  Whether  the  recipient  utilizes 
this  chart  of  accounts  or  another,  the 
general  ledger  should  contain  the 
following  accounts,  which  would 
provide  a  minimum  acceptable  level  of 
detail  for  full  financial  disclosure.  LSC 
recognizes  that  recipients  may  require  a 
more  detailed  chart  of  accounts, 
expecially  for  expenses.  Recipients 
should  develop  a  chart  of  accounts 
which  will  allow  them  to  report 
effectively  on  their  financial  operations. 
The  following  account  descriptions  are 
intended  to  illustrate  the  nature  of  the 
charges  that  may  be  made  to  specific 
accounts.  Particular  recipients  may 
require  different  designations  to 
accommodate  their  own  information 
needs. 

2-4.1    Assets 

Cash — General  Disbursements — ^To 
record  cash  on  deposit  in  bank  accounts 
for  operating  purposes,  as  opposed  to 
special  purposes  such  as  payroll  and 
escrow  accounts,  discussed  below. 
Separate  accounts  should  be  maintained 
for  each  bank  account. 

Cash — Imprest  Payroll  Account — ^To 
record  the  cash  on  deposit  on  an  imprest 
basis  in  a  separate  bank  account  which 
is  used  exclusively  for  payment  of 
payroll.  The  imprest  payroll  account 
should  be  reimbursed  each  pay  period 
for  the  exact  amount  of  the  net  pay. 

Petty  Cash— To  record  cash  held  at 
the  recipient's  office  for  paying  minor 
bills.  The  account  must  be  maintained 
on  an  imprest  basis,  with  the  balance 
established  at  the  lowest  possible  level 
commensurate  with  efficient  operations. 
The  petty  cash  account  in  the  general 
ledger  always  reflects  the  total  value  of 
the  fund,  in  cash  and/or  vouchers.  The 
fund  should  be  reimbursed  periodically 
for  the  exact  amount  of  the  petty  cash 
vouchers. 

Cash — Client  Escrow  Funds— To 
record  cash  received  from  or  on  behalf 
of  clients.  The  payments  may  include 
advances  from  clients  for  court  costs  or 
other  purposes,  funds  due  clients  from 
court  awards  or  other  sources,  and 
subsequent  disbursements  for  such  costs 
or  for  the  payment  of  any  balance  to  the 
clients.  The  general  ledger  balance  for 
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this  account  must  equal  the  Hability 
account  "Client  Trust  Deposits." 

Receivablefs)  LSC  or  Other 
Grantors — ^To  record  amounts  earned 
but  not  received  (see  recognition  of 
grant  and  contract  support,  paragraph  2- 
1.9]  under  LSC  or  other  grants  or 
contracts.  Separate  accounts  should  be 
maintained  for  each  major  grant  or 
contract. 

Reoeivablefs)— Other— To  record 
miscellaneous  accounts  receivable. 

Investments — To  record  the  carrying 
value  of  investments  in  stocks, 
corporate  bonds,  certificates  of  deposit, 
treasury  bills,  etc.  A  subsidiary  record 
should  be  maintained  for  each  class  of 
investment  to  account  for  the  cost  and 
income. 

Travel  Advances  to  Employees — ^To 
record  the  amount  of  travel  advances 
outstanding  (i.e.,  amounts  advanced  to 
employees  but  not  accounted  for  on 
subsequent  expense  reports).  A 
subsidiary  record  or  sub-account  must 
be  maintained  for  each  employee. 

Prepaid  Expenses —  To  record  the 
amount  of  expenses  paid  which  apply  to 
future  periods.  LSC  recommends  that  a 
prepaid  expense  need  not  be  recorded 
unless  the  expense  applies  to  a  period 
more  than  12  months  fi*om  the  date  paid, 
or  unless  the  prepaid  balance  of  an 
individual  item  applying  to  a  shorter 
period  is  considered  material.  The 
recipient  may  choose  to  record 
additional  prepaid  items  outside  these 
prescribed  criteria  if  management 
believes  the  information  is  needed. 

Deposits— To  record  the  amount  of 
refundable  deposits  made,  for  example, 
to  the  telephone  company  or  landlord. 

Furniture,  Fixtures,  and  Equipment — 
To  record  the  costs  (or  fair  market 
value,  if  donated)  of  furniture,  fixtures, 
and  equipment  costing  in  excess  of  $500 
per  unit,  and  having  a  useful  life  of  over 
one  year. 

Law  Library— To  record  the  cost  of 
case  sets,  other  reference  books,  and 
multiple-volume  sets  of  law  books.  The 
costs  capitalized  in  this  account  should 
reflect  only  those  items  which  will  have 
a  value  to  the  program  continuing  over 
more  than  one  year. 

Leasehold  Improvements — ^To  record 
the  costs  (or  fair  market  value,  if 
donated)  of  all  items  over  $750  incurred 
in  connection  with  making  capital 
improvements  to  rental  space  (e.g., 
carpets,  new  walls,  etc.)  which  cannot 
be  carried  to  another  location. 

A  ccumulated  Depreciation/ 
Amortization — To  record  the  expiration 
of  the  service  life  of  assets,  i.e.,  periodic 
depreciation/amortization  expense. 
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2-4^    Liabilities 

Accounts  Payable  Vendors— To 
record  the  amount  of  xmpaid  vendor 
invoices  on  hand.  If  books  are 
maintained  on  a  cash  basis,  this  account 
should  be  used  at  the  close  of  a 
reporting  period  to  convert  the  books  to 
the  accrual  basis  of  accounting.  If  books 
are  maintained  on  the  accrual  basis,  the 
account  will  have  a  continuous  balance. 

Other  Accounts  Payable— To  record, 
as  necessary,  liabilities  arising  from  the 
employer's  share  of  employee  benefits 
sudi  as  employer  PICA,  Unemployment 
Compensation,  Workmen's 
Compensation,  etc.,  and  other 
miscellaneous  liabilities. 

Employee  Withholdings  Payable— To 
record  the  amount  of  money  that  has 
been  withheld  from  the  employees' 
salaries  (e.g.,  PICA,  Federal,  state  and 
local  taxes,  pension,  health  insurance, 
etc.).  Separate  accounts  should  be 
maintained  for  each  type  of  withholding. 

Accrued  Expenses — ^To  record  the 
estimated  cost  of  goods  or  services 
received  for  which  an  invoice  has  not 
yet  been  received.  The  accrual  can  be 
utilized  at  the  close  of  an  accounting 
period  to  record  salaries,  employer's 
share  of  PICA  taxes,  other  taxes,  etc.. 
which  are  owed  but  not  paid.  Separate 
accounts  should  be  maintained  for 
accrued  salaries  and  other 
miscellaneous  accruals  such  as  utilities 
and  consultant  fees. 

Deferred  Support— To  record  support 
received  in  advance  but  designated  to 
be  used  in  a  future  period  or  to  record 
support  that  has  been  received  but  not 
earned  as  of  the  balance  sheet  date,  but 
is  expected  to  be  recognized  as  revenue 
in  subsequent  periods. 

Client  Trust  Deposits— To  record  the 
amount  of  cash  received  from  or  on 
behalf  of  clients  for  court  costs  or  other 
purpose  to  be  disbursed  in  the  future. 
The  balance  must  agree  with  the  client 
escrow  cash  account  in  the  bank. 

2-4.3    Fund  Balances 

Restricted — This  account  accumulates 
the  balance  of  support  over  expenses  for 
grants,  contracts,  and  other  awards 
which  have  restrictions  attached.  Each 
grant  or  contract  or  other  award 
requiring  separate  reporting  should  have 
a  separate  account  for  its  fund  balance. 

Unrestricted— This  account 
accumulates  the  balance  of  support  over 
expenses  from  unrestricted  sources. 
Each  contribution  or  other  award 
requiring  separate  reporting  should  have 
a  separate  account  for  its  fund  balance. 

Property — ^This  account  accumulates 
the  net  equity  in  all  land,  buildings, 
leasehold  improvements,  furniture. 


fixtures,  equipment,  and  law  books 
purchased. 

2-4.4    Support  and  Revenue 

Grants  and  Contracts— To  record  the 
amount  of  support  earned  during  the 
accounting  period. 

Contributions— To  record  cash  and 
security  contributions  received  during 
the  accounting  period. 

Donated  Property  and  Services— To 
record  the  value  (see  Sections  2-1.7  and 
2-1.8  for  method  of  valuing  donated 
items)  of  all  significant  donated  assets, 
facilities,  and  services  received  during 
the  year. 

Interest  Income— To  record  interest 
earned  during  the  year. 

Court-awarded  Attorney  Fees— To 
record  fees  awarded  to  a  recipient  by  a 
court. 

Miscellaneous  and  Other  Revenue — 
To  record  miscellaneous  and  other 
revenue  earned  during  the  year.  This 
account  records  miscellaneous  income 
which  cannot  be  classified  in  any  of  the 
above  accounts.  Where  amounts  are 
significant,  separate  accounts  should  be 
established  to  accurately  describe  the 
nature  of  the  income. 

2-4.5   Expenses 

Salaries  and  Wages— To  record  the 
salaries  of  all  program  personnel. 
Normally,  including  all  salaries  and 
wages  in  one  account  would  not  provide 
adequate  information  about  program 
activities.  Each  program  should 
subdivide  the  salaries  and  wages 
account  into  the  categories  wldch  will 
be  most  meaningful  for  management.  At 
a  minimum,  salaries  should  be  broken 
down  into  three  main  categories: 
attorneys,  paralegals  and  other  staff. 

Employee  Benefits— To  record  the 
costs  of  items  such  as  employer  PICA 
taxes,  unemployment  taxes,  employer 
retirement  contributions,  employer 
health  and  life  insurance  payments, 
workmen's  compensation  and  other 
payroll-related  benefit  items  offered  by 
the  program.  Individual  sub-accounts 
must  be  maintained  for  each  of  these 
items. 

Contract  Services — Clients— To 
record  payments  to  private  attorneys 
and  other  consultants  for  services 
provided  to  clients. 

Contract  Services — Program — ^To 
record  the  costs  of  contracted  or 
purchased  services.  Por  financial 
statement  purposes,  Other  Consultant/ 
Professional  Services  should  be 
adequately  described  as  to  their  nature, 
where  material.  Por  example,  for  proper 
disclosure,  professional  services  may 
require  classification  into  accounting 
services,  other  consulting  services,  or 
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maintenance  expenae— depending  upon 
the  nature  of  the  services. 

Travel — ^To  record  travel  costs  (e^g.. 
transportation,  lodging,  and  meal 
expenses  while  on  a  business  trip).  This 
account  should  be  subdivided  in 
accordance  with  the  management's 
needs  to  control  the  various  elements  of 
travel  costs,  such  as  travel  relating  to 
legal  work,  travel  relating  to 
atlministrative  work,  travel  related  to 
training,  etc 

Space  and  Occupancy — ^To  record  the 
costs  of  rent,  utilities  (such  as 
electricity,  water,  and  gas),  janitorial 
services,  and  hazard  insurance. 
Individual  sub-accounts  should  be 
maintained  for  these  items  as  necessary. 

Office  Expenses — ^To  record  the  costs 
of  office  supplies,  printing,  reproduction 
supplies,  recruitment,  postage, 
telephone,  and  insurance  other  than 
hazard  and  employee  beneflt  insurance. 
Recipients  should  establish  separate 
accounts  for  any  of  the  above  items  if 
the  amounts  are  significant. 

Interest  Expense — ^To  record  interest 
paid  pursuant  to  debt  agreements. 

Litigation  Costs — ^To  record  costs  of 
depositions  and  transcripts,  service  of 
process,  filing  fees,  expert  witnesses, 
and  any  other  litigation  costs  paid  by 
the  program  and  not  the  client. 

Equipment  Rental— To  record  all 
costs  of  renting  or  leasing  furniture  and 
equipment. 

Subgrants  Expense — ^To  record  all 
grants  to  subrecipients  during  the  year. 

Depreciation  and  Amortization — ^To 
record  the  depreciation  expenses  of 
furniture,  equipment,  leasehold 
improvements,  etc.,  acquired  by  the 
recipient. 

2~4.6    Property  Activity 

Acquisition  of  Persona!  Property,  Real 
Property,  or  Library — ^To  record  the 
costs  of  all  land,  buildings,  furniture, 
equipment,  leasehold  improvements  and 
other  property  or  law  books  costing 
more  than  $500  that  were  purchased 
during  the  year.  The  account  is  closed  to 
the  applicable  fund  balance  of  the 
source  of  funds  used  to  purchase  the 
property.  This  account  is  the  source  for 
the  entry  to  capitalize  as  assets  all 
capital  property  purchases  at  year-end. 

Proceeds  from  Sale  of  Property— To 
record  (as  a  closing  enby)  the  proceeds 
from  a  sale  of  property  in  the 
appropriate  fund  and  relieve  the 
property  fund  balance  of  the  related 
remaining  original  cost  and  gain  (when 
applicable). 

Gain  or  Loss  on  Sale  or  Other 
Disposition  of  Property— To  record  any 
gains  or  losses  pursuant  to  the  sale  or 
other  disposition  of  property. 


CHAPTER  3— INTERNAL  CONTROL/ 
FUNDAMENTAL  CRITERL\  OF  AN 
ACCOUNTING  AND  FINANCIAL 
REPORTING  SYSTEM 

A  financial  system  of  a  recipient  must 
accomplish  three  obfectives  to  be 
effective: 

1.  It  must  assure  that  the  assets  of  the 
recipient  will  be  safeguarded  and  used 
for  their  intended  purposes. 

2.  It  must  provide  management  with 
timely,  accurate  financial  information 
with  which  to  manage  the  resources  of 
the  recipient. 

3.  It  must  provide  adequate  public 
reporting  to  funding  sources  and  the 
general  public  to  demonstrate 
management's  accountabiUty  for  the 
resources  with  which  it  has  been 
entrusted. 

A  financial  audit  will  not  prevent 
defalcations,  nor  will  it  provide  for  all 
the  financial  information  needs  of 
management  It  is  not  intended  for  those 
specific  purposes.  Each  program  must 
rely  instead  upon  its  own  system  of 
internal  accounting  controls  and 
procedures  to  address  these  concerns. 
This  chapter  discusses  the  Fundamental 
Criteria  of  an  Accounting  and  Financial 
Reporting  System  with  which  recipients 
must  comply  to  demonstrate  effective 
discharge  of  stewardship 
responsibilities. 

3-1    Definittoo 

The  Fundamental  Criteria  encompass 
the  coordinated  methods  and  measures 
that  should  be  adopted  by  recipients  of 
any  size  to  safeguard  assets,  check  the 
accuracy  and  reliability  of  accounting 
data,  promote  operating  efficiency,  and 
encourage  adherence  to  prescribed 
management  policies.  Variations  from 
this  model  should  only  be  made  when 
justified  by  particular  program 
characteristics.  The  Fundamental 
Criteria  emphasize  the  results  to  be 
achieved.  However,  there  can  be 
substantial  flexibility  in  the  methods 
implemented  to  achieve  the  required 
results. 

3-2    Objectives 

1.  The  Fundamental  Criteria  are 
intended  to  provide  criteria  which  allow 
a  nonHnancial  manager  to  assess 
whether  the  system  for  which  he  is 
responsible  reduces  inherent  financial 
management  risks  sufficiently  to 
demonstrate  the  proper  discharge  of  his 
stewardship  responsibilities. 

2.  In  addition,  the  Fundamental 
Criteria  are  intended  to  provide 
standards  which  allow  program 
personnel  to  evaluate  performance  in 
the  financial  area  in  accordance  with 
consistent  criteria,  and  to  make 
improvements,  as  needed. 


S-S    Characteiistics 

In  establishiiig  an  adequate  system  of 
internal  control,  certain  basic  concepts 
must  be  considered  recognizing  that 
each  recipient  is  unique,  and,  therefore, 
any  control  procedures  must  likewise  be 
unique  and  "custom  made." 

The  following  characteristics  are 
generally  applicable  to  any  control 
procedures  adopted: 

1.  Competent  personnel.  Each 
recipient  should  have  adequately 
trained,  competent  accounting  personnel 
to  properly  document,  record,  account 
for,  and  report  on  its  financial 
transactions. 

2.  Definition  of  authority  and 
responsibility.  The  duties  of  all  program 
personnel  should  be  defined  as  to  their 
specific  responsibilities.  Such  a 
delineation  may  be  flexible  and  informal 
in  a  small  program  with  few  employees, 
or  it  may  be  carefully  defuied  by  an 
administrative  manual  in  a  larger 
program.  In  the  accounting  area  this 
means  that  only  certain  speciHed 
individuals  may  sign  checks,  approve 
invoices  for  payment  prepare  grant  and 
contract  reports,  maintain  accounting 
records,  and  deposit  cash  receipts. 

3.  Segregation  of  duties.  Broadly 
considered,  segregation  of  duties  means 
that  program  and  accounting  functions 
should  be  separated  so  that  no 
individual  simultaneously  has  both  the 
physical  control  and  the  recordkeeping 
responsibility  for  any  asset  (e.g.,  cash, 
client  deposits,  supplies  and  property). 
Within  the  accounting  area,  duties 
preferably  should  be  segregated  so  that 
no  individual  can  initiate,  execute,  and 
record  a  transaction  tvithout  a  second 
individual  being  involved  in  that 
process.  If  this  level  of  segregation  is  not 
possible  because  of  the  recipient's  size, 
alternative  methods  of  insuring  the 
integrity  of  the  system  must  be  devised 
and  utilized. 

4.  Establishment  of  independent 
checks  and  proofs.  Independent  checks 
and  proofs  consist  of  regular  internal 
checks  on  the  recording  of  transactions 
and  the  preparation  of  fmancial  reports. 
For  example,  a  certain  measure  of 
clerical  accuracy  is  accomplished 
through  the  use  of  a  columnar  cash 
disbursements  journal  that  is  balanced 
monthly  and  posted  to  the  general 
ledger.  Thereafter,  the  general  ledger 
cash  balance  is  reconciled  to  the 
monthly  bank  statement.  Another 
control  procedure  is  illustrated  when  a 
subledger  of  client  deposits  is 
maintained,  compared  monthly  to  the 
general  ledger  account  balance  for  client 
trust  funds,  and  the  accuracy  of  this 
subledger  is  reviewed  periodically  by  an 


BEST  COPY  AVAILABLE 
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employee  outside  the  accounting 
department  who  is  familiar  with  legal 
cases  and  deposits  received. 


Note. — ^Appendix  4  contains  an  accounting 
procedures  and  internal  control  checklist  to 
be  used  as  a  guideline  by  recipients' 


management  in  developing  or  improving 
accounting  systems  and  internal  control 
procedures. 


K«y 


Criten* 


Aids  in  evaluation  crilafia 


3-4    FunOtmental  Criteria 

'^J!!^TJ!Z!1^Z!IT^J!^  T*  •  ~*'°«*°"  o«  m«  mo*  mndamemal  etement.  o(  an  «t«»iate  accoont^ig  and  «nanc«il  reportng  sy«em.  One  objective  ot  ttw  crtteh.  »  to 

proper  dachaiae  o»M««irts»»p  responsOMes.  The  cnten.  allow  an  »xJr«Jual  to  evaluate  pertomiance  m  the  flnancnl  area  «  accordance  w«.  conanrteTLmdarttWrn^ttw 

^PPropnM  impr<^>»|^Ci»npl..nce  ^mthe  tundmental  crtena  reduce,  tf^  pos»**ty  of  .enou.  «nanc«il  proWem,  occumog  .n  LSC  funded  proyt^^  ^SStk^S™,  ^^^ 

80<ne  frequent  probtoma  which  ma*  ra««  from  poor  internal  control.  It  «  not  intended  fo  be  comprehenaive.  »~«  ku»«™-  'ne    rwn.    oowmn  aunraiac 

9-4./    Fnancii/ AMMopA^ 

Each  recipient  should  formally  erNxaate  a  financial 
pMoaoptry  (consistent  with  its  own  goals  and 
characteristics)  wfuch  should  govern  tf>e  overall 
fSnarxaal  plannirig  and  control  fuTKtion  of  marv 
agement.  It  is  one  of  the  essential  etements 
needed  to  adequately  manage  a  legal  services 
program  and  should  be  an  inherent  part  of  aH 
relevant  planning,  poildy  and  procedure  state- 
ments. 


Financial  Plannir>g  and  Corttrol.. 


Deftw    and    Communicate    Rotes 
and  ReponaibMie*. 


BeEq>lid<.. 


EsUblish  Financial  Controls .. 


Translate     Goals     into     Financial 
TaitTis. 


Anali«s  Finaiwial  Impact  of  Deci- 
sions. 


Specifically: 

The  appropnate  rolls  of  the  board  and  manage- 
ment should  be  defined.  The  now  of  authority 
and  resporfsiblMy  from  the  Board  to  lop  man- 
agement and  to  success»ely  lower  levels  ol 
management  should  be  identified  dearly  and 
communicated  to  those  personnel  vvtto  need  to 


Communications  of  authority  should  be  explicit 
and,  to  the  extent  possible,  should  be  in  wntmg. 


FinancM  controls  should  be  established  to  safe- 
guard program  resources. 


Goals  and  priorities  should  be  established  with 
tfie  capability  to  translate  them  into  financial 
terms  which  can  be  used  to  inspire  improve- 
ment as  well  as  measure  performance. 


The  capability  should  be  established  to  analyze 
and  assess  tt<e  financial  impact  ol  management 
decisions  both  before  and  after  implementation. 


3-4  J  Annual  tnancM  SlalemefHa 

ANNUAL     AUDIT:      LSC'S     Audit 
Guide. 


,  md  Audit  Reports 

The  annual  audit  of  ttie  financial  statements 
should  be  performed  in  accordance  «»ith  LSC's 
Audit  and  Accounting  Guide  for  Reopients  and 
Auditors. 


90-day  Reporting.. 


The  audit  report  should  be  submitted  to  LSC 
wittim  90-days  of  a  recip«ni's  fiscal  year-end. 
Under  extraordinary  circumstances  written  ex- 
tensiont  may  be  granted  by  the  Audit  Division. 


A  Board  may  use  bylaws  and  resohilions  to 
define  and  communicate  what  authority  and 
responsibility  it  resenes  to  itself  and  wtiat  is 
delegated  to  top  management  Similarly,  top 
management  should  use  organization  charts, 
job  descnptions.  policy  statements,  and  other 
techniques  to  define  and  commumcale  the  au- 
tfionty  arx]  rssponsitiilities  ol  lo«i«r  personnel. 
Plans  (goals  and  pnorites  and  budgets),  also 
are  used  to  define  and  comfnunnate  the  objec- 
tives of.  and  limrtations  on  individual  activities. 

Merely  defining  authonty  and  responsibility  does 
noL  in  and  of  itself,  discharge  the  responsMity 
of  the  financial  planning  and  control  function.  In 
addition: 
—The  definitions  must  be  communicated  to 

personnel  wlx>  need  to  Iuk>w 
—Techniques  must  be  devised  to  provide  rea- 

sonatile  assurance  ttiat  the  cmena  are  ot>served 

in  the  day-to-day  conduct  of  ttie  enntys  bosmess. 

Explicit  communications  of  authority  are  most 
often  found  in  bylaws,  resohjtxxis,  policy  state- 
ments and  procedure!  statements. 


The  financial  authority  of  supervisory  personnsi 
should  clearly  defined  and  evidenced  by: 
—Established  policies  for  processing,  recordng 

and  refXKtmg  fmaixaal  transactions: 

— Oocumenution  identifying  the  authority  dele- 
gated to  supervisory  and  ottier  personnel  to  initi- 
ate and  approve  linancial  transactions. 

— Cntena  to  be  used  wtien  modifying  or  elimi- 
nating tfie  atiove  procedures. 

Numerous  ottier  financial  controls  are  discussed 
in  trie  following  pages  of  the  fundamental  crite- 
ria wtuch  help  safeguard  program  resources. 

At  a  minimum,  tTw  translation  ol  goals  and  prior- 
ities into  financial  terms  is  represented  by  a 
budget.  The  annual  tudget  ol  the  program 
should  be  approved  by  the  program's  board  of 
directors  or  its  finance/audit  committee. 

Timely  and  accurate  financial  management  report- 
ing is  essential  to  ttie  analysis  necessary  m 
assessing  the  impact  ol  management  deosions 
such  as  hiring  additional  staff,  opening  or  dos- 
iftg  offices,  expanding  or  retrenching  serace 
areas,  etc. 


Review  the  annual  audit  report  and  any  audH 
related  con-espondence  from  the  LSC  Audit 
Division  or  momtonng  office. 


Review  the  recipient's  history  of  tknely  submis- 
sion of  audit  reports. 


Unless  authority  and  responstxHies  ve  defined, 
an  organization  may  be  Mtle  more  than  an 
uratrected  group  and  such  a  group  is  unMialy 
to  acbieve  success  m  controlling  an  entity's 
affan  or  actvevmg  its  obfectrves. 


A  failure  to  conwnunicate  can,  and  probably  wil, 
result  in  transactions,  adjustments  and  journal 
entries  ttiat  (1)  are  not  in  accordance  with 
management  cntena,  (2)  are  not  processed  or 
are  processed  Me,  or  (3)  are  procaased  in  a 
careless  manner. 


ImpkdL  unwritten  delegations  of  auttionty  and 
"understood"  cntena  all  too  frequently  lead  to 
such  exclamations  as:  "But  I  thought  you  un- 
derstood!", and  "Nobody  told  me  I  couldn't  do 
itl". 

Without  adequate  controls  and  defimtxins  of  re- 
sponsibilities: 
— Prefects  or  ottier  ma|or  transactions  may  be 

initiated  that  violate  management  mentions,  or 

legal  or  grant  restnctions. 
—Resources  may  be  wasted  on  dupkcative 

efforts  or  used  for  unautlxyized  purposes. 

—A  negative  attitude  toward  internal  acoounling 
controls  may  develop  withm  the  endty  ( "If  lop 
management  doesn't  care,  why  should  IT") 


Wittiout  careful  planning  tliat  relates  ttie  goals 
and  priorities  to  the  financial  resources  avail- 
able: 

—Plans  may  not  be  translated  mto  reality. 
—Training  and  developmem  of  personnel  may 

be  misdirected 

Without  adequate  financial  management  reports, 
management  may  commit  ttie  program  to  actiw 
ties  or  services  which  it  simply  can  not  afford. 
The  resulting  deficit  in  operations  could  senous- 
ly  curtail  activities  n  ttie  next  year  or  could 
actually  threaten  the  existence  ol  the  program 


Witfiout  an  annual  audit  in  conformity  with  the 
LSC  Audrt  Guide,  Sigrvficant  audrt  problems 
may  remain  undodosed  to  the  point  wtiere  the 
board  ol  drectors  may  not  be  dBChargmg  its 
legal  responslbiMies. 

Consistently  delmqueni  audrt  reports  may  indicate 
a  serxxis  problem  with  management  effective- 
ness or  accounting  procedures  which  necasa^ 
tales  extreme  efforts  on  ttie  part  of  the  ac- 
counting staff  and  the  audrtors  to  oomptoU  tti* 
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Ortlsrts 


Aidi  m  avaluMlon  oMarta 


SupplanwnWLaMr. 


Th*  ayJI  raport  ahoukl  to  •cooniiMnM  by  •• 


■clion  pmoilMd  by  the  taatd. 


BOARD    OF    OIRECTOR&    AmM 
ConwiMttM. 


Approve  AudMon.- 


Each  racipiant's  board  oi  draetor*  ihould  hawa 
an  aud*  camminea  or  a  |oinl  audit/financa 


maura  Iha  duMa  ol  Via 
docwnemad  by  aboard 


Exit  ConferarKS-. 


AUTHORIZATION      BY      BOARD: 
Bank  Accounts). 


Check  Signing- 


RECONCHJATIONS:  Monday.. 


Tha  board  ol  dractors  ahould  approve  the  ap- 
puNibiMMil  ol  ttie  audNors. 


TnO  Board  ol  dk actors  rnkulas  should  reHect  that 
the  annual  audit  raport  and  auditor's  supple- 
mertlal  letter  were  discussed  unth  managenient 
aiKl  the  audHors.  and  dehoerKaes.  i<  any.  were 
satislactoiy  addressed. 

Tlia  board  ol  dkedoia  should  have  pofciai  dallrv 
ktg  appropnate  paramalBra  lor  kmdanianlal  fl- 
narKMl  dedsaons.  Al  Inancial  deciaona  within 
these  parametera  shotM  to  tecoided  kt  iha 
iMnulaa.  Appropnate  parameters  fteed  not  kv 
ckxle  heavy  kwolvameni  n  daiy  oparatng  deci- 
sion by  board  manners,  but  shouU  to  sul*- 
cient  to  ensue  that  Ito  Cnancial  oparaliona  are 
decharged  sdaqualBly. 

Each  bank  account  shouM  to  auViortied  by  tto 
reopienrs  board  ol  dkectors  or  by  tto  parson 
dslagaled  by  tto  board.  Ttora  shouM  to  sufK- 
cianl  jtatifcatwn  lor  usng  more  than  one  oper- 
aang  bar*  account  Any  account  not  uaed 
slKxAl  to  ctosed  promptly,  and  tto  bank 
ShotM  to  nobked  ki  wiltktg  not  to  process  any 
subsequent  transactions  Any  remaiing  blank 
checks  lor  ckised  accounts  shouM  to  de- 
stroyed promiitly.  accounts  shouM  to  destroyed 
promptly. 

Al  check  signers  shouM  to  designated  by  tto 
boanl  ol  dradors  or  by  Vte  person  detegaled 
by  Ito  board.  Authorized  check  signers  who 
ware  ternmated  shouM  have  Ihev  authonza- 
torts  10  sign  checks  cancelled  promptly  on  tto 
bark(st  records. 

Bark  statements  shouM  to  recondted  monthly  to 
tie  general  ledger,  by  a  parson  who  has  no 
aocees  to  cash  and  who  Is  not  a  regular  check 


A  review  ol  Ito  documentaixxi  on  Ste  « 
ence  should  inckito  a  ikacusawn  ol 
weeknesaes,  V  any.  and  conacHvT 
scribed  by  Ito  board. 


record  a  dear  plan  ol  Ito  lavala 


Mkwiaa  ShouM 
ol  authonly  and 
ol  adioa 


Board  mktutes  should  reflect  board  approval  ol 
nmr  bank  accounts,  and  rabAcabon  ol  bank 
accounts  which  have  been  ctosed  Relevant 
stale  escheat  laws  shouU  to  reviewed. 


Board  mrutes  shouW  reflect  Ito  designation  ol 
authorized  ctock  signers.  A  tog  shouU  to  kept 
ol  al  paraons  authonzed  to  sign  checks.  This 
ShouM  to  updated  as  people  are  added  or 
delelBd  and  tto  date  Ito  bank  was  notilied 
ktdfcated  beside  tto  name. 

RecondkatiQn  procedures  shouM  to  documented 
to  ensure  twnekness  and  accuracy  in  recorwil- 
kigbank  statementa. 


DocumenMkm. 


Adjustments.. 


3-4.^   Cash  Receipts 

miTIAL  CONTROL  AccountabiMy . 


Man. 


Tto  raconcaakon  shouM  to  reviewed  and  ^y 
proved  by  a  responsMe  indivKlual  and  such 
review  appropnately  documented  by  signature 


Al  requrad  adiuatmenis  to  Ito  general  ledger 
cash  Menfeied  Ivou^  tto  reconcKatkm  proce- 
dure ShouM  to  posted  promptly  (Tto  ad|ual- 
ment  shouM  to  posted  throu)^  ttw  general 
journal) 


AccountafaWy  over  cash  shouM  to  estabkahad  as 
soon  as  a  cash  ftem  a  received  It  shouM  to 
aaa^ied  to  a  person  with  no  dher  booUteep- 
"9 


Exankne  tto  monthly  bank  reconc)kation<s): 
—Have   they   been   prepared   tor  each  bank 

account? 
—Is  tto  recondkakon  assigned  to  someone 

•klh  no  bookkeeping  duties? 
—Does  tto  parson  roviewtog  and  approving  Ito 

raooncikatton  know  how  to  do  it  eMeckvely? 
—Is  tto  review  and  approval  documented  on 

tto  reconcikalion? 

Oelarmine  that  adjuatments  to  tto  cash  account 
«*iich  balance  have  been  identitwd  on  tto 
raconcikaltona  have  been  property  posted  to 
•le  general  journal  and  general  ledger. 


Endorsamont- 


Recevts  Record - 
Oeposd 


Aocounlabikty  ahouM  begin  with  tto  indvidual 

opiUMig  tto  mak. 
Tto  checks  shouW  to  restocbvely  endorsed  by 

■w  mdMduai  opening  tto  mail 
Each  recent  shouM  to  recorded  in  a  journal  or 
on  a  kstng  by  tto  person  openkig  tto  mail. 

Al  racalpla  ahouM  to  daposNed  at  least  once  a 
week  (daily  whan  poasMe). 


nonaccounlkig  infkvkliiall 
ShouM  to  assigned  to  receive  and  record  cash 
recaipls.  This  is  Ito  most  lundamenttf  safe- 
guard ki  protectkig  agaktst  kregulartties. 


Tto  mal  ShouM  to  opened  (unleas  knpossible) 
by  a  parson  with  no  other  bookeeping  dubea. 

Tto  endorsement  shouM  to  stamped  on  Ito 
check. 

Tto  receipts  jounal  shouM  list  tto  amount  wid 
payor  lor  each  check  or  other  eaah  item  re- 
ceived 

Review  depoeit  skps  to  monHor  Ito  Irequency 
and  kmekness  ol  deposNs. 


Whila  a  radplanl  may  taoakia  • 
kom  tto  auditor,  there  are  often  many  veaa  kt 
which  tto  audMor  can  make  suggestions  lor 
kaprovad  inancial  control  Tto  aupplamenlal 
letter  provldsa  tto  fount  lor  auch  comments. 
Syatam  daAdenclea  may  nol  to  materlaly  sig- 
nlflcant  now;  but.  <  not  conactad  couM  become 
BigniTicant  In  tto  future. 

Tka  itoaiica  ol  an  audk  commitos  dapttvas  lia 
board  of  dkactois  ol  Ito  uae  ol  one  ol  tto 
moal  aWackia  toola  avatable  to  aaaal  ki  tto 
pnvar  diacharga  ol  kdudary  raaponiibWioa.  In 
•ddMon.  M  la  not  k«  cotnpkanca  wWi  a  basic 
requirement  ol  this  Guide. 

Auditors  report  to  tto  kMMdual  or  body  ttot  hires 
item.  Management  shouM  not  to  Ito  aola 
aourea  m  control  ol  reportng  on  tto  firtanaal 
paitormance  ol  its  programs  smce  LSC  wid 
kttaraatad  thkd  parties  customarily  rely  on  Ito 


Tto  Mkn  to  have  an  exit  conlerence  with  top 
Wtoirimant  and  tto  boan)  ol  dkectors  or  ka 
audi  committee  deprives  tto  auditor  and  pro- 
gram personnal  ol  tto  opportunity  to  oblaki 
addttonal  mformabon  whtoh  may  tove  a  bear- 
ktg  on  Ito  conctostons. 

Lack  ol  documentation  ki  Ito  mktutes  may  rasiA 
ki  kiadequate  communication  to  managemenL 
In  addition,  it  wiM  to  diffksjit  to  later  demnv 
strata  tht  tto  board  had  adequately  discharged 
la  fiduciary  responsibilities 


Dormant  bank  accounts  provide  greater  opportu- 
nity tor  itMivKkials  to  IraudulerYtty  doburse  caah 
and  cover  tto  disbursements  m  Ito  records.  An 
account  tiat  is  no  longer  used  arxl  «  not 
termany  ctosed  can  to  used  to  deposit  recipi- 
enl  cash  receipts  and  fraudulently  disburse 
them.  Board  members  may  not  to  aware  ol  tto 
existence  or  putpoae  ol  bank  accounts. 


Checks  may  to  fraudulenlty  issued  with  signa- 
kjraa  that  are  no  tongar  or  never  were  author- 
ized 


Proper  recondkalton  procedures  w*  substanttaRy 
increase  tto  likekhood  ol  irreguiar  disburse- 
ments being  discovered  on  a  timely  basis  II  wM 
aho  reduce  tto  temptakon  to  "bonow"  lunda 
with  Ito  intent  to  pay  back  later.  Tto  recondka- 
kon procedure  n  a  fundamental  control  lech- 
raque  arxl  laikxe  to  use  it  may  to  interpreted 
as  negkgenca,  eapeaaHy  in  an  environment 
where  lull  segregatton  ol  dubes  is  not  practica- 
ble 

Without  auch  a  cross-check,  errors  or  kregulw- 
ibea  may  go  unnokcad 


Tto  major  risk  n  this  area  ocon 
mdnndual  with  recordkeeping  responsibilities  ia 
also  responsMe  for  establishing  me  initial  ac- 
countabMy  for  cash  Such  an  ndtvxjual  couM 
cash  a  check  or  money  order  and  then  adfust 
tto  records  to  cover  irregulanties. 

II  cash  is  received  at  more  tton  one  hx:alion.  liak 
ol  dKwsKm  IS  increased. 

Checks  not  endorsed  or  erxtorsed  with  no  restilc- 
bon  can  to  cashed  tiy  uruKitf>onzed  iiKkviduals. 

Absence  ol  a  luting  precludes  a  double  check 
ttot  ak  cash  rec<>vts  were  recorded  and  de- 
posited on  a  tknely  oasis. 

Lkidepoaited  ilama  nsk  bamg  tost  or  misapproprt- 
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Kay 


AocounNng 
PurpoM. 


RacordK  Souro*  and 


4-15   Cmfi  OUtunammitt 

Receipt  to  OepoeM 


ll 


UANA6IM3     PUfX>IASES:     Pur- 
Chase  ^iproval*. 


Ottarta 


Coi*o)  Mr  OuplctM  Paymemi .. 


CHECK  WEPARATION:    Pracwm- 

bared. 
Auttwrtiod  Signature _. 


RECORDKEEPING    Disbursemerita 
Joumai/Vouchar  Hagatar. 


Distxnamem  Filing  SyMam 


L 


Petty  Cash. 


REVIEW      OF      DISBURSEMENT 
PROCEDURES. 


The  accouraing  rsoords  tfxxjld  adequately  idsnlt- 
<y  al  cash  receipts  at  to  source  and  purpoae. 


The  records  should  a*ow  an  indMdud  to  trace 
*m  receipt  hom  initial  Ming  to  the  deposit  in 
ft*  bank  aooounl  to  the  general  ledger  poating. 

Approval  should  lie  required  at  an  appnjpriate 
level  o(  management  belore  a  non-cancallat>le 
oommttment  can  tw  made. 

An  Msmal  vertftcabon  that  goods  and  services 

were  actually  received  and  the  vendor's  invoice 
doee  not  oorttam  errors  in  pncirig  quantities  or 
•ddMion  should  lie  perfonned  and  documented. 


Documents  shoUW  be  msrVed  paid  or  othennse 
canceled  to  avoid  duplicate  payment  The 
check  number  and  pay  dale  shouW  alao  be 
ncSed  on  the  Invoice  or  other  supporting  docu- 


M  dtabursamerMs  (other  than  petty  cash)  should 

be  made  by  pre-numbered  checks. 
All  checks  shouM  be  signed  by  an  indwiduaKs) 

authorized  by  the  board  ol  dkeclcrs. 

No  checks  may  be  made  payable  to  cash.  No 
checks  may  be  made  payable  to  emptoyeea 
except  expense  reimbursement  and  pay-roll 
checks.  There  should  be  s  written  prohibition 
against  signing  blank  checks. 

An  eHective  method  shouW  be  established  to 
kMaly  record  and  categorize  disbursements 
and  then  summarize  them  lor  recording  in  the 
general  ledger. 


An  organized  method  shouU  be  established  to 
accumulale  and  He  al  documents  relating  to  a 
particular  disbursement  lor  future  reference. 

Purchases  of  property  shouM  result  in  the  prepa- 
rattoo  of  an  nterrial  property  record  that  shouU 
inckida: 

—deacriplion  ol  the  property 
—date  acquired 
ttieck  number 
— origmal  cost 

—method  of  vakjalon  (H  donated) 
—funding  source 

eslimatod  Ife 

deproclaliciii  method 

ideritifiuitkjii  number 


The  property  subsktery  record  must  agree  with 
ttie  general  ledger  property  accounts. 

Petty  cash  funds  shouM  be  maintained  by  an 
acoountaUa  person  on  an  imprest  basis  and 
recorded  m  the  general  ledger. 


AUs  in  avakjalon  crilarta 


the  receipts  journal  to  detennne  that 
Iha  aouroe  and  pupoaa  of  cash  raoevis 


Trace  several  cash  receipts  Irem  the  mMW  Mings 
through  the  cash  receipts  record  to  the  general 
ledger  If  a  reviewer  ia  unable  to  do  Iha,  the 
system  is  not  adequate. 

Criteria  tor  purchasea  shotid  be  docunenlad 
atong  with  appropriate  procedures.  For  exvt- 
ple.  al  ilama  under  SXXX  may  need  one  mw 
agemem  atgnature.  over  SXXX  two  signatms.. 

Prenumbered  and  controled  receiving  documents, 
a  receiving  tog.  or  a  receipt  verification  on  the 
irrvoice  shoUd  evidence  that  gooda  and  ssrv- 
ices  were  actualy  received. 

Vertficatnn  procedures  to  vafedate  vendor  num- 
bera.  quantities,  amounts,  elc^  should  be  re- 


Procedures  for  preparation,  voklng,  safeguwding. 
or  otfierwise  canceling  source  documenlatnn 
to  prevent  reuse  |e.g..  vouctiert.  invokes,  wid 
adjustment  fomis)  shoild  be  in  cparalon. 

A  ret^ew  of  the  existing  and  consecutive  use  of 
prenumbered  checks  shouW  be  conducted. 


Review  the  cash  disbursements  jounwl  or  olhsr 
methods  used  to  nilialy  raconl  checks  or  pur- 


— Is  it  organized  to  0Km  efficient  summarizatnn 
of  expenees  (travel,  rent,  etc),  expenses  by 
kmd.   and  natural  expertses  by  cost  center? 

—la  it  posted  to  the  general  ledger  on  a  current 
liasis.  i.e.,  monttily? 

—Are  al  checks  Med  m  numerical  sequence, 
inckKkng  voided  checks? 

—Do  the  subsKlaiy  reconla  agree  with  the  poat- 
ings  to  the  general  ledger? 

Select  a  sample  of  disbursement  checks  and 
trace  ttnm  to  their  source  documents.  Are  the 
supporting  documents  accessible  n  the  ties? 

Have  the  detailed  pniperly  reconls  been  added 
and  reconciled  to  the  general  ledger  control 
accounts?  Dk)  the  totals  agree?  Were  «iy 
dHierences  reconded  and  adjusted?. 


Review  petty  cash  reintoursements  periodnaly  to 
ensure  required  procedures  are  being  tolowed. 

Review  a  sample  of  cash  disbursement  checks 
Inckxie  some  that  appear  unusual  to  you — 
large  amounts,  round  dollar  amounts,  strange 
vendors,  payments  to  emptoyees,  board  mem- 
bers, eto. 

—Are  the  checks  supported  by  adequate  docu- 
meiHattoa? 

—Is  there  documentation  on  tfie  invotoe  that  it 
was  dencally  checked? 

—Was  tfie  Item  pun:hased  in  accordance  with 
standard  operatirig  procedures?  Namely,  is 
there  documentation  of  who  initiated  the  pur- 
chase and  wfto  approved  it? 

—Was  evklence  of  the  receipt  of  goods  or  serv- 
ices rioted? 

—Was  the  mvoice  canceled? 

—Was  It  posted  to  the  general  ledger  account  to 
which  it  was  coded  and  was  ttw  account  ap- 
propriate? 

—Was  the  supporting  documentation  accasstile 
in  the  files? 


Lack  of  control  over  cash  means  I 


may  go 


Inadeqate  Mconfteeping  mey  alow  deposits  to 
go  unrecorded  in  the  sppropriate  ledgers.  This 
praduoas  naoourata  financial  statamsMs  vd 

management  reports 

Falure  to  tolow  the  purchase  approval  process 
may  reaoH  «i  purchas<>s  made  wlhout  ihe 
knowledge  ol  appropnate  management  or  al 
unacoaptaUe  pnces  or  Isrms. 

WWnut  adsquate  intarrtal  venfeakon  cash  msy 
be  dWlursed  tor  goods  and  sanices  not  re- 
caktad,  in  advance  ol  receipt,  or  m  the  wrong 


kiadequate  document 
cate  payments. 


ooniral  may  reauN  in  dupl- 


Without  prenumbered  checks  cash  may  be  Im- 
properly disbursed  or  recorded. 

Faikire  to  adhere  lo  the  check  signing  authoriza- 
lons  may  nsM  m  cash  bang  disbursed  with- 
out sppropnate  management  knowledge. 

Checks  made  payable  lo  cash  are  not  adequately 
Wentified  with  the  person  cashing  tfie  check  A 
check  to  "cash"  is  negotiable  and  therefore 
does  not  protect  agamsl  the  improper  cashing 
of  a  tost  or  misplaced  check 

An  inellective  method  lor  nbaly  recording  dis- 
bursements may  adversely  aflect  tlw  ^ilily  to 
accurately  report   to   management   on   actual 


knpropar  fling  of  source  documents  couM  result 
in  dupkcate  payments,  or  tfie  suspicion  of  irreg- 
ulsrities  due  to  the  abMy  to  support  disburse- 
ments. 

Falure  to  maintain  adequate  property  records 
may  result  in  the  inabUy  to  kjly  aooouni  tor 
Rxed  asset  purchases,  and  to  support  depreca- 
tion amounts  and  property  asset  balances. 


Without  management  review  and  control  the 
caah  account  is  readih'  subject 'to  misuse. 
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CliHrti 


Aid*  In  avakMlion  ciMha 


RWis 


3-4.6  Paynt 

RECORO&  Payral  Regislaf.. 


Attendancs      RsconJ     Of      Tum 
Recard. 


Vacaion  wd  Sick  Laav*.. 


Indwidual  Earnings.. 


Labor  OsMxHion.. 


cxwrmoLUNG  payments:  Ap- 


Adiustmems- 


Owck  Signing 

linpresl  Bank  Account 

Gfoss  to  Net  to  Eniptoyee 


TAX   LAW:   Quarterty   Wilhhatdng 
Report. 


3-47   Geim^Joumil 


Ganent  Joumil.. 


Documenmon. 


3-4.8    Ctent  Tnat  Accounting 

CXIENT  TRUST  RECORDS:   Indi- 
vidual Balancs. 


The  payral  raglstar  atwiuld  ial  al  aniployeoi  paid 
bf  nanw,  chock  numtMf.  gross  psy.  Mtttfiold- 
mgs.  and  not  pay. 


An  attendance  record  or  lima  record  stMuU  be 
mamtaned  for  each  employee  arxl  attouW  kM 
approved  by  the  employee's  supervoor. 

A  record  ot  vacation  and  sick  leave  time  ahoiAl 
be  mamtairted  lor  each  emptoyee.  N  stnuk) 
inckjde  ttie  Ime  accrued  and  taken  and  the 
availabie  balance 

A  record  o<  cumulative  ndKndual  earnings  mi 
anUihokkng  amounts  shoukl  be  maintained  tor 
each  person. 


Each  emptoyee  slnukl  have  a  personnel  Me 
iMtiich  (Kkides  documentation  concerning  ap- 
pointments, positnn  redassificatiora,  salary 
rales,  promotions,  and  termmations. 

A  record  shouto  be  prepared  to  document  the 
charg«ig  of  ttie  gross  payroll  expenses  to  the 
proper  accounts  funds/cost  center. 


Salaiy  and  wage  rates  siwuW  be  approved  by  an 
autlKinzed  irwUvidual  in  writing.  Procedures  must 
be  adequate  to  provide  ttiat  employees  are 
paid  in  accordaiwe  with  approved  wage  and 
salary  piarts. 


Any  adjustment  to  poyrol  disbursements  ahouW 
be  approved  by  an  auttxinzed  iiKlividual  inde- 
pendent o<  payroll  preparation. 

Payro*  dwcks  shouM  be  signed  by  persons 
having  no  part  m  prepamg  the  payroll. 

Payrols  shouM  be  disbursed  from  an  imprest 
bank  accourtt  restricted  tor  that  purpoaa. 

Employees  should  be  furnished  informatton  on 
ttieir  gross  earnings,  deductions  from  earnings, 
etc.  with  their  payroll  ctiecks. 

Proper  mnthhoMng  arx)  prompt  payment  of  appK- 
cabte  Federal,  state  and  local  income  and 
payroN  taxes  slwuk)  be  eviderwed  by  the  quar- 
teiiy  withtx)lding  reports  (Form  9411)  to  the 
appropriate  authorities. 


There  shouM  be  no  direct  entnes  to  the  general 
ledger.  Every  entry  to  the  general  ledger  not 
originating  from  the  cash  recetots  ioumal.  pay- 
roll regBler/lal)or  distributions,  cash  dislxne- 
ments  ioumal  or  client  trust  sut>sidiary  records 
or  any  other  sutisidiary  record  of  orgmal  entry 
stiouW  initially  be  posted  to  the  general  ioumal. 

Each  entry   to   the   general  ioumal  shouM  be: 

— luNy  descnbed 

—adequately  documented 

—sequentially  numbered 

—approved  tiy  an  auttxmzed  individual 


Each  program  ahouU  estabksh  a  method  to  de- 
tannine  the  balance  for  each  client's  account 


Reirfow  ttie  payroll  register  for  content  arvj  accu- 
racy Also  obtain  ttie  latest  quarterly  withhoW- 
ing  reports  from  ttie  Federal  and  stale  authorv 
ties  to  determine  that  ttwy  were  filed  on  tme 
and  wUhhotoing  taxes  are  being  pakl  corracL 


o<  several  emptoyees' 
«M  indtoate  the  adequacy  o( 
tor  individuals. 


reconJs  required 


Recording  every  payrol  transaction  on  an  indivitt- 
ual  earnings  record  wM  assist  in  preventing 
dupicate  payments  (eg.,  computer  prepared 
dieck  totowed  by  a  manually  prepared  check.) 

To  delermkw  H  salary  cfwnges  are  properly  au- 
tttorized,  examine  an  employee's  file  to  deter- 
mine if  proper  auttvxizations  exist  for  the  pay 
rate  irvkcaled  on  the  payroll  register 

A  payroll  register  will  normally  always  exist  at  a 
program  If  a  deficiency  does  exist  it  may  lie  in 
the  documentation  of  tfie  salary  expense  distn- 
buttoa  Theretore,  the  distnbution  of  the  ^toss 
pay  tor  one  pay  period  shouk)  be  reviewed. 
—There    shouW    be   an   ellictent    method   for 

summarizing  the  cfiarges  to  ttie  appropriate  ex- 
pense accounts   The  distribution  shoukt  be  on  a 

standard  ioumal  entry  form. 
—The  distritRjtioo  record  shouM  tie  directly  to 

tlie  general  ledger  accounts. 
—The  format  shouM  accommodate  fund  and 

cost  center  accounting. 

Review  ttie  wage  and  salary  plarL  It  shouM 
document  ttie  following: 

— Auttionzed  rates  or  salary  ranges  by  emptoyee 
group  experience,  eto. 

Frequency  o<  payment 

—Overtime  pokaes,  rates  to  be  pakl.  etf. 

— Eligibikty  lor  tieneflts  and  limits. 

—Benefit  costs  to  tie  paid  t>y  employee. 

—Policies  related  to  employee  advances  and  ex- 
pense reimbursements. 

The  wage  and  salary  plan  stiouW  contain  a  dear 
statement  of  critena  or  pokey  related  to  payroll 
adjustments.  Controlled  standard  adjustment 
forms  may  be  helpful. 

Review  ttie  cancelled  payroll  ctiecks  for  the  prior 
month  and  verify  ttiat  ttie  person  signing  ttie 
checks  had  no  part  in  tfie  ctieck  preparatxxi. 

Verify  that  there  is  a  separate  payroll  bank  ac- 
count Determine  the  pokcies  surrounding  cash 
deposits,  wittidrawals.  and  ctiecks  written  on  it 

The  format  for  furnishing  emptoyees  their  payroll 
information  stxxik)  irKkxle  an  identification  of 
each  deductioa 

Ot>tain  ttie  latest  quarterty  withhoMing  reports  for 
Federal  and  state  taxes  to  determine  that  they 
were  filed  on  time  and  withhokkng  taxes  are 
being  pakl  correctly. 


R6vie«r  the  general  journal  lor  the  critena  listed. 


Examine  the  general  ledger  to  ensure  that  w» 
entries  are  referenced  to  wtiere  Itiey  orignated. 

Examkie  ttte  supporting  documentatkxi  for  sever- 
al general  ioumal  entnes  for  several  different 
montlis.  Verify  ttiat  all  entnes  were  approved  m 
uniting  t>y  ttie  indnndual  assigned  ttiat  responsi- 
bility and  were  properly  supported. 


Raview  the  client  trust  ledger  cards  or  records  to 
dotomiine  that  indnndual  ckent  balances  wa 
being  maintained. 


The  lack  of  an  adequate  payroll  ragiater  may 

result  in: 

— Unauttionzed  amounts  wHtiheW  from  employ- 
aaa; 

— Emptoyaas  pakt  unatMhortnd  amounts: 

— hnpropar  tax  wWihoMing. 
Emptoyees  may  be  pakl  lor  days  not  worked. 


Inadequate  vacalkxi  and  ovatlfcne  compensatory 
records  may  result  in  an  emptoyee  receiving 
excassiva  vacatton  or  in  unwwrantad  wage 
daim. 


Unauttiorized  adjustments  may  be  processed  to 
increase  or  decrease  amounts  pakl  to  one  or 
more  emptoyees. 

Inadequate  labor  distributton  records  may  result  in 
under  or  over  alkx^bon  of  payroll  costs  to 
funding  sources  A  fundmg  source  audit  may 
then  result  in  disaltowed  payroll  expenses. 


Faitore  to  approve  payroll  actxxis  or  ttie  abeenca 

of  an  appropriate  wage  and  salary  plan  may 

result  m: 

— Unauthorzled  payroll  adjustments. 

—Excessive  payroll  costs. 

— Vtolatton  of  nsmmum  wage  laws,  unkin  con- 
tracts, etc. 

— UncollectatJto  emptoyees  advance  accounts. 

Adjustments  may  be  approved  ttial  are  not  •»■ 
ceptable  to  management 


Ttie  separation  of  duties  is  a  furidamental  compo- 
nent of  adequate  mtemal  control.  It  acts  as  a 
deterrent  to  unauttionzed  payrok  actons. 

The  lack  of  an  imprest  payroll  account  can  facili- 
tate unauttionzed  payroll  transacttons  and  delay 
or  prevent  ttieir  discovery. 

Review  of  pay  stub  by  an  emptoyee  decreases 
the  possibility  for  authorized  deductions  and 
helps  ensure  that  a  miscakxilatxin  or  an  unau- 
ttionzed deductkjn  is  discovered  promptly 

Laws  and  governmental  regulations  may  not  be 
comphed  with  wtien  there  is  a  failure  to  collect 
and  report  tax  wrthhokkngs  in  a  bmely  and 
accurate  manner. 


Posting  of  entries  directly  to  ttie  general  ledger 
increases  the  possibiMy  of  inappropriate,  unau- 
ttKxized,  or  unsupported  entnes. 


Unsupported  or  poorly  referenced  entries  are  diffi- 
cult to  trace  and  make  It  difficult  to  detect 
inegularities,   and   may  increase  audit   costs 

Incomplete,  inaccurate,  or  unsupported  enties  to 
ttie  general  ledger  increase  ttie  possitxbty  that 
ttie  linarKial  data  may  imsrepresem  ttie  actual 
financial  positton 


Accurate  individual  ckent  ttust  balances  as  re- 
quired by  standards  of  pnjfessnnal  legal  prac- 
tioa  are  also  essential  ki  mamtakxng  ckent  and 
community  relations. 
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Kay 


QanMil  Udgtr  ConM . 


CXSBUnSEMENTS:  Sapwata  Bw* 
Ao«otint 


PranuntMred  Checks 

AdeqiMIe  Documantalian  . 


RECaPTS:     Duplicate,     Pranunv 


PROCECXJRES:  Monthly. 


Double-Enlry  Method.. 


OESIQN:  Fund  accounting/Cost 
-Cenlar  Accounting/Functional 
Accounting. 


S-4.10    ThalBalanca 
CHART  OF  ACCOUNTS.. 


CONinOL  ELEMENT:  Monthly 


hiBalUca 


CrNaM 


danl  kiMt  accounling 


The  iranaactioiw  al  Ma 
syatani  should  be  under 


The  total  o)  the  individual  drant  lunds  held  ahoiid 
IM  recondlad  to  the  general  ledger  bank  ac- 
count balance  and  general  ledger  KabiMy  b^ 
anoaon  a 


A  separate  bank  account  ahouU  be  maintained 
only  tor  ckent  funds.  The  controls  over  thn 
account  shouk)  be  as  specific  and  clearly 
staled  as  the  controls  estatiliahed  tor  the  recipi- 
ent's regular  bank  accourn.  Client  furxte  may 
not  be  commingled  with  any  ottier  funds. 

Pranumbered  checks  shoukj  be  used  lor  dis- 
bursements. Alt  check  numbers  shoukJ  be  ac- 
counted tor. 

Oocumsntatton  supporting  tlw  reason  lor  each 
(tsbursement  shouW  be  retained  m  ttie  files. 


Pranumbered  laoaipts  should  be  iaaued  tor  M 
money  received  Irom  ckenla.  Accountability  in 
the  form  of  duplicate  copies  of  ttw  receipts 
iaaued  shouMbe  maintained. 


The  general  ledger  shouM  be  posted  monthly  and 
on  a  Umaty  baaia. 


The  general  ledger  ahouU  be  maintained  on  a 
double-entry  basis. 

The  general  ledger  design  shouM  acoommodate 
hxKl  accounling  and/or  ooet  center/functional 
aceounting  arxl  other  requirements  in  accord- 
ance with  the  most  expedient  procedures  in  the 
circumstances. 

Coal  oenter/tunctioful  accounting  or  fund  ac- 
counting requrements  (whichevef  are  not  incor- 
porated into  the  general  ledger)  may  t>e  provid- 
ad  lor  outskle  of  the  oonknes  of  the  general 


The  chart  a<  acccounts  shouU  be  adequate  to 
provkle  general  ledger  detail  suffk:ient  to  easily 
generate  needed  management  mformatiort. 


A  trial  balance  ol  the  general  ledger  should  be 
prepared  monthly. 

Any  out  of  balance  condltnn  shouU  be  ktontified 
and  correciad. 


The  trial  balance  shoukJ  fadktate  the  preparatkw 
of  management  reports. 


Akla  in  avakiainn  criteria 


A  fiaouning  mwaknesi.  not  always  immadataly 
Obt^oua.  ■  ttiat  aWiough  ckeni  lunds  are  mdud- 
ad  in  Via  general  ledger,  they  may  not  be 
under  general  ledger  control.  Verify  that  the 
balanca  n  the  general  ledger  resulU  from  re- 
oordmg  total  receipts  from  ckenis  w«l  total 
diabursements    lor  ,ckents    made   during   the 


Examine  a  montfily  bank  reconciliation: 
— Oetarmina  that  the  individual  ckent  ledger  cards 
have  bean  added  and  agree  wHh  the  bank 


—Trace  the  benk  baiance  to  the  bank  statomant 

and  book  balaiKe  to  the  general  todgar  lor  one 

month 
—Determine  that  any  ad|usting  |oumal  enlhas  ara 

property  supported. 
— a  the  latest  raconcikatkyi  has  reconatng  aema 

ttiat    have    t>een    outstanding    for    over    two 

months  determine  how  ttw  items  wHI  ultimalely 

be  treated. 
Verify  ttiat  a  separate  bank  account  a  being  used 

and  ttiat  Hie  crttena  and  pokcies  concerning  its 

use  are  documented. 


Review  tfie  distiursement  register  for  proper  re- 
comngof  an  check  numbers. 

The  source  documents  for  cash  dWxjrsements 
sfioukj  be  Itie  vouctier  copies  of  tfie  check  or 
tfie  ckent  trust  cash  disbursement  book.  Each 
ckent  disbursement  shouM  tie  supported  by  a 
request  Irom  the  case  attorney  or  olfier  docu- 
mentation that  substantiates  the  propnety  of 
tfie  disbursemenL 


The  soMca  dooumaMs  tor  raoaipis  shoiid  be  the 
prenumbered  ckent  receipts.  Specifk:  persona 
sliouU  be  designated  to  issue  receipts  Cllonts 
slwuM  be  advised  of  ttie  individual  wfio  can 
faoaive  cash  (pertiaps  by  a  sign  m  the  office 
mrtkoh  could  inckide  a  swnple  of  the  receipt 
they  ShouM  request)  There  stwukl  Mo  be 
documented  procedures  tor  recantng  cash  in 
and  out  of  the  olfica. 

Verify  that  there  is  a  dotaitod  ctoamg  scfiedute 
sfiowing  due  dales  and  tfie  indMduals  resporv 
sibte  for  vatioua  catogoriaa  o<  journal  entries. 

During  the  general  ledger  review  determme  tliat  a 
double-entry  method  is  being  used,  and  tfiat  all 
entnas  are  made  m  mk. 

Determine  wfiether  the  general  ledger  wid  «>y 
Bubaystems  are  efkoently  designed  to  acoom- 
modate fund  accounting  and  cost  canlai/kjno- 
ttonal  leportng. 


Review  the  cfiart  of  accounts.  It  shouW  tie: 

—Documented  with  all  valid  accounts  ksted.  and; 

—Adequately  detailed  to  provide  needed  manage- 
ment information. 

Procedures  shouk]  also  be  estabkshed  for  re- 
questing and  approving  changes  m  ttie  chart  of 
accounts. 

Verify  that  a  toal  balance  was  prepared  tor  each 
month. 

Partorm  a  detailed  review  of  one  trial  balance  and 
ansaner  tie  toUowmg  qaestnna: 

—Was  H  balance? 

—Did  *  agree  with  the  general  ledger  accounts? 
(Test  one  month  by  tracing  some  of  the  bal- 
ances to  tfie  general  ledger.) 

—Was  an  adding  machine  tape  retained  in  the 
fias  to  document  that  ttie  trial  balance  totals 
were  correctly  added. 

During  ttie  previous  review  also  answer  ttie  fol- 
towing  questtons  on  format: 


BEST  COPY  AVAILABLE 


The  legal  profasaon  ia  hato  to  a  high  attvcal 
standard  of  accounlatiiMy  wtien  ckent  tonds  are 
Involved  Defaults,  even  if  amounts  nvolvad  we 
not  material,  witti  respect  to  the  standwd  ol 
accountabMy  may  subiect  ttie  responaUs  at- 
torney and  ttie  proiact  director  to  review  by  ttie 
tocal  or  slate  Bar. 

Deknquent  or  inaccurate  recondkation  rspreaanis 
a  lack  of  adequate  control  over  financial  trans- 
actions and  increase  ttve  possAMity  mat  irregu- 
lar ttanaactions  will  be  undetected,  or  aooount- 
atxMy  for  ckent  kinds  will  be  tost 


The  high  vokime  of  ckent  trust  cash  transacttons 
increase  ttie  nsk  ttiai  ckents  funds  may  be 
diverted  Standards  of  ttie  legal  prolessKXi  nor- 
mally prohibit  ttie  commingkng  of  ckent  hmda. 


Tfie  absence  of  prenumbered  ctiecks  cwi  result 
n  the  toss  of  control  over  ttie  checking  ac- 
count Checks  can  be  wrmen  and  not  recorded. 

Inadequate  documentation  and  approval  can 
result  in  an  auttionzed  dobivsements. 


received  may  not  be 
rscaiptsare  not  prenumbered 


recorded  if  ttw  cash 


Timely  management  reports  are  dependent  upon 
a  tmely  ctosing  and  recondkation  of  errors. 
The  faikire  to  dose  promptty  can  also  akow 
errors  and  omissions  to  go  undetected  tor  tong 
penods  of  kme  or  nmei  be  detected. 

Inadequate  mantananoe  of  tfie  general  ledger 
may  weaken  control  over  overall  operations 
AucM  costs  may  also  ncreese  signAcanay 

The  rekabSrty  ol  management  reports  generated 
Irom  sources  other  ttian  ttie  general  ledger  can 
be  signikcantly  impared  and  ttie  actual  report 
preparabon  sigmfKantty  more  ountiersoma. 


A  cfiart  of  accounts  which  lacks  adequate  detail 
can  signHicantty  increase  ttie  time  necessary  to 
research  a  particular  sMuation  or  obacure  ttie 
situation  completely. 


Wittwut  a  monttHy  ttial  balance  there  la  no  aaaur- 

anca  ttiat  ttie  double-entiy  system  is  working 

aMacttvety. 
If  ttie  books  are  not  balanced: 
—Errors  or  omisstons  may  go  unJelaclad. 
—Tfie  financial  position  may  be  erroneously  pra- 

sented 
—Management  reports  may  tie  inaccurate,  ttiere- 

tore  resulting  in  erroneous  decisions. 


Inoraasad  ttme  and  effort  may  be  spent  on  the 
preparation  of  management  reports. 
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K^f 


CriMria 


Mdi  in  (Mluallon  ortMiM 


Kaptonn*.. 


M  Mil  balancM  ihouM  be  k«pt  on  Ma  una  «i« 
•udH  tor  that  fiscal  year  hat  bean  coniplalad 


Mvia^tvnanf  RepoftB,  Budlgpts.  tfni  ^OfSt^ont 


S-4.11 

USE  OF  REPORTS 


Program  Otradur 
provd 


Raviemr  and  Ap- 


TYPE   OF  REPORTS:   ToW  Pro- 
gram Budget  va.  Actual 


Fwidng  Source  Budget  va.  Acbal. 
Coat  Canter  Budget  va.  Aetuil> 


Functional  budget  vs.  Actuai- 


REPOHT    PREPARATION: 
cial  System  Oestgn. 


Detail  Avaiable.. 


Commitments~ 


The  dhecloi  sttoutd  receive  a  monlNy  manage- 
ment report  witlMi  a  preecrtoed  number  ot  days 
ater  month  end. 


The  director  should  uae  the  monthly  management 
reports  to  ensure  ttiat  iM  program  reaourcas 
are  Uy.  aWoenBy.  and  eHectwely  used. 


A  cumulabve  competieon  o<  total  actual  en>en»e» 
against  total  budgeted  expe>«es  should  be 
prepered  Varianoes  tMth  over  and  under 
ahouU  be  idanWad  on  the  (ace  o(  the  report 


Spedel  reports  by  kindmg  source  designed  to 
meet  grar<tor  and  internal  reporting  require- 
ments should  be  praperad  as  requred. 

The  monthly  reporting  peckage  may  be  desigrwd 
to  faolitale  cost  certter  reportng  Bom  budg- 
eted expenses  and  actual  expenses  should  tie 
identified  on  each  report.  The  ibtlti  to  account 
tor  costs  by  furx:tions  can  evolve  from  oof 
center  aooounttng. 


Aperiodic  reporting  package  must  be  designed  to 
facilitate  lunctionel  reporting  Both  budgeted 
expenses  airi  actual  expenses  should  be  iden- 
tified on  each  report 

The  accounting  and  financial  reporting  system  to 
inibally  record,  categorize,  ertd  summarize  li- 
narKial  transactions  at  the  Inal  balance  and 
general  ledger  level  ami  below  shouM  be  de- 
signed to  faaMale  management  report  prepara- 
aon. 


The  monttily  management  report  shouM  be  tulfi- 
ciently  detailed  to  be  useful  in  managing  ttie 
recipient's  expenses. 

The  monthly  management  report  sIkiuM  tie  ad- 
justed for  any  krxjwn  commitments  tfwt  vrouM 
have  a  material  effect  on  tfie  amounts  reflected 
wi  tfie  reports. 

Common  expenses  should  be  allocated  in  a  lair, 
consistenl.  arxl  equitable  manner  to  the  individ- 
ual cost  centers,  tunda  and,  functions  (pro- 
grams) 


—Old  the  Wal  balance  cont^  all  o<  the  ao- 
oounta  in  the  chart  o(  accounts  even  tlvxigh 
there  may  have  been  zero  balances  in  general 
ledger?  Th«  ■  most  ^apHcabla  i.  the  Wal  balance 
ia  umized   to   generate   reports  In  keu  of   the 


— Waa  the  thtf  balMioe  (or  the  general  ledger) 
designed  so  that  al  required  reports  couU  be 
dramm  from  H  nMttioul  need  to  refer  to  ottter 
records  or  perform  olhar  analyaaa  to  determine 
actual  amounts? 
Verify  tttat  responeMMy  lor  the  Ma  maintananca 

haabaen  assignad, 


Poadea.  procedurea.  and  rasponsmities  lor  aM 
report  preparation  should  be  determined  and 
documented.  A  time  estimata  should  aleo  be 
identified  which  n  mainniihle  under  the  cvcum- 
stances.  Vanfy  that  the  reports  iwere  completed 
each  month  and  ona  tmaly  baala. 


Otacuss  wMh  itia  program  director  fiia  or  Iter  uae 
o(  ttie  reports  and  document  the  reaults  of  tfie 


By  reviewing  Itie  mortthly  management  reporta 
evaluate  wtiether 

—The  reports  are  informative  enough  to  be 
maaningM  to  management  (i.e..  large  expenses 
aia  not  buried  in  very  broad  expense  ao- 
ocunta). 

^They  contained  the  information  as  described  tor 
compenson  of  totals  agaimt  budget  etc 

The  review  above  should  also  verify  Itwt  al 
grantor  reporting  requrements  were  met  (for 
example,  reporting  by  fund). 

Determine  if  cost  center  reporting  ie  bemg  used 
ani  ttui  all  cost  center  requrements  lor  marv 
agement  and  grant  reporting  purposes  are 
bemg  met  H  cost  center  reporting  rs  not  bemg 
used  in  a  multMocation/multi-program  enwxw- 
ment,  document  management's  reasons  and 
aHomate  procedures  to  maintain  coat  center 
budgetary  contrxil. 

Determine  r<  functional  reporting  is  tieing  used 
and  that  all  functional  requiremertts  lor  man- 
agement and  grant  reporting  purposes  are 
being  met 

A  potential  conflict  may  exist  tietween  a  redpi- 
enTs  need  for  financial  reports  and  the  monitor- 
ing office's  need  lor  financial  reports.  Almost 
HMttKxjt  exception,  the  requirement  for  a  "stand- 
ard report"  wilt  generate  much  dericel  worit  for 
a  recipient  unless  ttie  recipient  has  specifically 
designed  its  accounting  and  reporting  system 
and  to  accommodate  both  the  monitonng  of- 
fice's and  ita  own  reporting  needs,  ki  many 
cases  die  fugfily  sumfnarized  "standard  re- 
ports' wtvch  may  be  useful  to  the  monitortng 
offices  may  not  be  as  useful  as  the  recipient's 
management  reports.  Determine  if  ttie  system 
is  designed  to  be  flexible  erxxigh  to  meet  the 
monitoring  office's  tni  otfier  funding  aource 
requtrements. 

If  detailed  analysis  of  expense  accounts  is  re- 
quired to  determine  ttie  reason  for  a  significant 
over-expenditure  of  a  budget  category,  the 
report  loo  highly  summanzed 

Review  management  reports  lor  a  commitments 
column  or  a  nolabon  that  actual  expenses  have 
been  adiusted  for  known  comrratments.  Deter- 
mine the  procedures  and  support  for  making 
such  adiustments. 

The  aNocation  methodology  sIXMld  tie  reviewed 
and  assessed  as  to  whettier  it  lairty  represents 
tfie  total  coat  of  an  adwity. 


Significantly  delayed  management  reporting  doea 
not  reflect  the  current  financial  condition.  Tfie 
organaalnn  may  be  spendmg  m  excess  o( 
expected  support  and  revenues.  There  la  no 
budgetary  control  without  timely  reporting.  Maiv 
agement  and  trie  board  of  directors  may  make 
budgetary  or  financial  decisions  having  signifi- 
cant financial  impace  without  the  benefit  of 
relevant  financial  miormation  or  based  upon 
erroneous  miormation. 

Irragularilles  that  may  be  revealed  through  the 
review  of  cost  center  reports  may  diactosa 
impropei  transacttons  vifiich  might  ottierwise  go 
unnoticed  For  example,  a  negative  variance  in 
a  salary  budget  category  may  reveal  tfiat  Indi- 
viduala  are  being  pakj  in  excess  of  auttiorized 
amounts. 

Monttily  review  of  the  reports  may  also  disclose 
condMons  wfiich  are  ttie  result 'of  bookkeeping 


The  absence  of  budget  versus  actual  reports 
couM  hide  potental  budgetary  problema  which 
could,  for  example,  neceaaltate  decreased 
spending. 


The  faikire  to  comply  wWi  tundkig  aouroa  require- 
ments can  result  in  a  reduction  or  leas  of 
fundtog. 

A  consolidated  report  lacks  the  detail  neoeasary 
tor  proper  analysis  and  control  of  coat  center 
or  program  spending. 


The  preparation  of  management  and  fundtog 
source  reporting  may  be  more  costly  wfien  tfie 
financial  system  is  poorly  designed.  However, 
regardless  of  tfie  system  design,  the  prepara- 
tion of  a  report  ShouM  lie  reviewed  periodtoally 
to  determine  ttiat  the  benefit  denved  from  the 
report  is  greater  than  the  cost  of  preparing  It 


Reports  may  not  falrty  present  wlial  Ihey  pupott 
to  display 


The  talkjre  to  identify  major  nonrecurring  commit- 
ments on  behalf  of  a  prtigram  may  result  in  the 
appearance  of  being  under  budget  wfien  in  fact 
tfie  payment  of  ttie  program  commitment  would 
cause  tfie  program  to  be  over  budget 

The  allocation  of  cost  to  an  activity  is  especially 
important  to  demonstrate  the  total  cost  of  ttie 
activity  tfiat  a  funding  source  is  financing. 
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K^ 


BUOQETMa 'nooMt^ 


Ai  &9Mltd  RMOuraM- 


Fram  Com  CanMn/FuncHom.. 


As*urapllon«_ 


PR0J6CT1NQ: 


QiMiMriy. 


Built  Irwn  Co«t  Canlart/Fundions.. 


AsaMnpUona .. 


Format.. 


S-4.ig  Ganem 

ASStONED  RESPONSIBILITY. 


BONOMG.. 


CrtMfia 


Tlw  budgMng  procMt  thouW  be  orgM^zwl, 
tfiouid  kwotv*  lop  managMTwnl.  and  tfwuld  be 
doeely  Had  to  ttta  gotfa  and  prtortty  aatliig 


The  budgal  taefeidad  In  the  monMy  managanianl 
faporta  «wuU  mchida  al  fundi  expadad  to  ba 
■vailaMa  to  the  radplanl  during  itt  liacri  yaw. 
— Ooas  the  budget  inckida  cany-ovar  lunda  or 

cany-over  delicila? 
-Ooee   the  total   "budgaT  or  managamanl 

report  renecl  fund*  expected  to  be  received  trom 

al  aources  baaed  upon  the  beat  Mormatton  avtfl- 

aUe? 

The  budget  *ouU  be  buM  horn  coat  canter/ 
fcmetion  and  "rallad4p"  to  ciaato  the  yeM 
budget 
— Oo  the  budget  procees  and  the  accounting 

raoordt  accommodate  preparing  a  budget  by  ooet 

center/hndnna.  or  doe*  the  redpieni  attempt  to 

prepare   a  budget   on   a  total  program   basi*7 

SchecUet  ihould  be  available  to  document  the 
aaaumption*  made  in  aniving  at  the  final  coet 
center/functional  budgets. 
—What  do  the  detailed  schedules  that  were 

uaad  to  develop  the  budget  comam? 
—Are  the  budget  amounts  and  assumptlona 

uaed  adequately  documented  and  auppottod  In 

ttie  detailed  schedules? 

The  budget  should  be  allocated  by  sources  of 
funds  withm  cost  centers/furx^tions  by  the  moat 
expedient  and  equitable  meens  available. 

The  budget  should  be  formatted  to  coincide  with 
the  format  of  ttie  management  reports.  In  addi- 
tion, for  budgeting  purposes  the  ctiart  of  ac- 
counts should  be  sulfioently  detailed  to  avoid 
extensive  references  to  other  sources  ol  infor- 
mebon  or  reclassification  to  determine  the  corv 
tant  ol  an  accoum  lor  budgeting  or  other 
inanagamettt  purpoaes. 


The  monthly  management  reports  should  incorpo- 
rate a  companson  ol  expended  budget  against 
protected  expenditures  at  least  quarterly  during 
ttte  fiscal  year. 


The  protections  should  be  bull  from  coat  cen- 
ters/functions with  adequate  input  Irom  the 
cost  center/prxjgrani  manager. 


The  projections  should  be  supported  by  sched- 
ules tt)at  document  the  assunvtions  used  to 
arrive  at  Vna  protected  amount 

Protection  reports  should  Include  the  loltowing  for 

each  Ime  item: 

—Total  budget 

—Actual  expendHure  to  date 

— Projected  expenses  remaining 

—Projected  total  expenses  tor  year 

—Projected  variance  over)  under  budget 

The  individual  responsibility  for  the  timeliness  and 
accuracy  ol  each  report,  ledger,  journal,  proce- 
*jre.  and  form  should  be  documerrtod  in  the 
recipient's  pr<x»dures 

There  should  be  MeWy  insurance  on  all  ir>dMd- 
uals  who  handle  cash,  sign  checks,  and/or 
have  purchasing  or  other  financial  responsibil- 
ities or  access  to  financial  recortis  and  assets. 
Fidelity  insurance  coverage  must  exterxj  to  al 
individuals  (board  or  stall)  who  handle  funds  or 
property. 


Aida  m  avluaiion  atiarta 


An  ovaral  avalualton  of  the  budgeting  «aa  wd 
raqu^  a  raMMr  of  the  budget  "procaaa"  aa  It 
raMa*  to  aach  o4  the  criteria  Mad.  The  quea- 
«ona  which  should  be  anawarad  mehida  the 


—DM  the  budgeting  procaaa  appear  orgwiind 

and  eWacltve? 


■  Recomntended  at  this  lima: 


—Are  coats  equitably  allocated  by  aouroe  o( 

funds  within  cost  centers/lunctions? 

—Is  the  chart  ol  accounts  detailed  enough  to 
facilitate  the  budgeting  process  or  does  prepahng 
a  meaninglul  budget  require  extertaive  analysis  of 
the  accounts  and  reference  to  many 
records? 


A  protection  is  simply  a  consideration  of  whether 
to  rabudget  at  a  later  time  or  when  mor* 
inlormation  is  known 

The  process  for  projections  and  budgeting  m% 
the  same  Review  the  programs  budget  protec- 
tions to  answer  ttie  toMowmg  questions:. 
—Are    projections    prepared    on    a    quwtarty 


—If  any  of  the  management  reports  reveal  a 
large  variation  from  budget— «  there  any  evi- 
dence that  management  has  recognized  and  is 
taking  the  necessary  steps  to  resolve  the  poten- 
tial problem? 

—Are  the  protections  buitt  from  coet  center*/ 
functions? 


—Are  projections  supported?  If  so.  trace  several 
projected  amounts  back  to  the  ongmal  sched- 
ules. 

—Are  projection  reports  easy  to  understand? 


ftidgaUng  and  protecting  are  the  key  tools  that 
should  IM  uHind  by  management  to  adaquaia- 
lyeor*o(  and  plan  the  expendMuros  of  the 
program. 


Inlrequen*  protections  can  weaken  oonnol  over 
spendMig   and   result   m   budgetary   problems 


Verify  that  there  is  a  dear  documartfalion  ol 
responsibilities  for  every  major  area  covered  in 
tfw  fundamental  criteria. 

Verify  that  the  board  of  drectors  has  approved  or 
ratified  fidelity  lx>nd  inaurance  coverage,  and 
that  such  approval/ratification  is  documented  in 
board  meeting  minutes 


not  raquirwJ  unlesa  tie  inlonnation  ia  naoesaary  to  lalialy  grant  oondWons  or  management  needs. 


with-out  adequate 
ktpU  from  the  coet  oemer/actlvity  manager 
may  result  n  ir«complete  inlormaaon  arxl  a 
distortton  ol  Itw  proiected  financial  condition  of 
tl«e  reopierTt 
Inadequate  support  for  assumptions  mcreaaas  the 
posstoiWy  ol  error*  H  also  makes  future  «ialy- 
«*  and  improvemem  ol  protection  techrtque* 
dHficult 


Unclear  definition  of  dukes  often  reauHs  in  in- 
creased errors,  a  reduction  of  individual*  ac- 
countability, and  in  reporta  not  being  prepared 
on  a  timely  basia. 
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CHAPTER  4— INEUGIBLE  COSTS 

4-lC(it«ia 

This  chapter  establishes  criteria  for 
determining  the  eligibiUty  of  costs 
incurred  under  LSC  grants  or  contracts. 
The  general  concept  of  ehgibility  is  that 
all  costs  incurred  by  the  recipient  must 
be  necessary  and  reasonable  for  the 
effective  operation  of  the  program. 
Reasonable  costs  are  defined  as  costs 
which  reflect  the  acions  of  a  prudent 
person  after  considering  the 
circumstances  at  the  time  the  costs  were 
incurred. 

4-2  Ineligible  Costs 

LSC  has  identified  the  following  costs 
which  are  ineligible  charges  to  LSC 
grants  or  contracts: 

1.  Costs  not  adequately  supported  by 
vendors'  invoices,  payroll  registers  or 
other  documents. 

2.  Costs  that  are  unreasonable  or 
unnecessary. 

3.  Cost  of  the  following  (to  exclude 
audit  contracts,  all  of  which  are  exempt) 
incurred  without  the  prior  written 
approval  of  the  regional  director. 

a.  Consultant  contracts  in  excess  of 
$2,500. 

b.  Consultant  fees  in  excess  of  $192.75 
per  eight-hour  day. 

c.  Single  pruchases  of  equipment  or 
property  having  a  purchase  price  in 
excess  of  $5,000. 

d.  Leases  of  equipment  when  the 
purchase  price  of  the  equipment  would 
exceed  $5,000. 

4.  Costs  specifically  excluded  by  the 
grant  or  contract  agreement  or  LSC 
rules,  regulations,  or  guidelines. 

4-3  Parameters  for  Eligibility  Criteria 

1.  Consultant  services  secured  on 
behalf  of  program  management,  i.e., 
labor/management  representation, 
defense  of  law  suits  against  the 
recipient,  etc.,  are  subject  to  regional 
office  approval  in  accordance  with  the 
criteria  noted  above. 

2.  Consultant  services  secured  on 
behalf  of  a  client  of  a  recipient  Le.,  co- 
counsel,  expert  witnesses,  etc.,  are  not 
subject  to  regional  office  approval  under 
the  criteria  noted  above.  Costs  incurred 
for  sudi  services  should  be  in 
accordance  with  properly  approved 
recipient  policies. 

4-4  Notice 

LSC  is  considering  adoption  of 
regulations  which  may  supersede  this 
chapter  in  whole  or  in  part. 

CHAPTER  5— HNANCIAL 
STATEMENTS  AND  REPORTS 

This  chapter  discusses  the  annual  and 
interim  reports  required  from  recipients 


and  Mkwtrates  the  report  formats  to  be 
used. 

5-1  Requirements  for  Periodic  Flnandai 
Reports 

Each  monitoring  office  director  will 
determine  the  reporting  requirements 
which  are  appropriate  for  recipients  for 
whic  he/she  has  responsibility.  All  such 
reporting  requirements  will  be 
communicated  to  the  recipients  by  the 
monitoring  office  director.  The  Audit 
Division  requires  no  periodic  reports 
other  than  the  annual  financial  reports. 

5-2  Requirements  for  Submitting  Annual 
Financial  Reports 

Each  recipient  is  required  to  submit 
four  copies  of  its  annual  financial 
reports  (i.e.,  audit  report  and  auditor's 
supplemental  letter)  to  the  Director, 
Audit  Division,  Legal  Services 
Corporation,  Washington,  D.C:  and  one 
copy  to  the  appropriate  monitoring 
office  director  within  90  days  of  its  fiscal 
year-end.  The  90-day  requirement  will 
not  be  deemed  to  have  been  met  until 
sufficient  copies  of  both  the  audit  report 
and  auditor's  supplemental  letter  have 
been  submitted.  "The  transmittal  letter  to 
the  monitoring  office  should  indicate 
that  four  copies  have  been  sent  to  the 
Audit  Division.  The  transmittal  letter  to 
the  Audit  Division  should  indicate, that  a 
copy  has  been  forwarded  to  the 
applicable  monitoring  office. 

The  responsibility  for  preparing  the 
annual  financial  reports  is  divided 
between  the  recipient  and  the  aduitor. 

Responsibility  of  Recipient 

a.  Comparative  Balance  Sheet. 

b.  Comparative  Statement  of  Support. 
Revenue  and  Expenses  and  Changes  in 
Fund  Balances. 

c.  Notes  to  the  financial  statements 
disclosing  principles  of  accounting, 
commitments  and  other  matters  not 
obvious  from  the  statements  themselves 
and  deemd  necessary  for  fair 
presentation  or  required  under  generally 
accepted  accounting  principles  and  the 
LSC  Audit  Guide. 

d.  Transmittal  of  the  annual  financial 
statements  and  supplemental  letter  to 
LSC  withhi  the  90-day  time  frame.  - 

Responsibility  of  Auditor 

a.  Auditor's  examination  of  and  report 
on  the  financial  statements. 

b.  Auditor's  review  and  evaluation  of 
internal  control. 

c.  Auditor's  supplemental  letter. 

5-3  Flnandai  Statement  and 
Supplemental  Letter  Formats 

Illustrative  financial  statements  using 
the  accounting  principles  discussed  in 
this  Guide  are  shown  in  Appendix  I.  A 


sample  auditor's  supplemental  letter  is 
shown  in  Appendix  HI.  Substantial 
deviation  from  the  illustrative  formats 
wiU  not  be  accepted  as  satisfying  the 
annual  auidt  requirement.  The 
Statement  of  Support,  Revenue  and 
Expenses,  and  Changes  in  Fund 
Balances  (or  a  supplemental  statement 
or  schedule)  must  be  presented  in  the 
fonnat  of  the  illustrative  financial 
statements  shown  in  Appendix  I  or  in 
the  format  of  the  Supplemental 
Schedules  shown  in  Appendix  II.  This 
requirement  applies  to  LSC  funds  only. 
The  format  of  this  financial  statement  is 
consistent  with  the  reporting  of 
budgeted  expenditures  required  in  the 
Application  for  Refunding.  The  use  of 
this  format  for  the  reporting  of  LSC 
support,  revenue  and  expenses  will 
allow  the  Corporation  to  make 
comparisons  with  budgeted  amounts  as 
well  as  accumulate  regional  or  national 
data  for  the  legal  services  network. 

5-4  Footnote  Content 

(1)  Summary  of  Significant 
Accounting  Policies.  (Footnote  should 
include  explanations  of  all  the 
significant  accounting  policies  used  by 
the  recipient  See  specific  policies 
outlined  in  Section  2-1  of  this  Guide. 
Examples  of  the  types  of  items  to  be 
included  are:  purpose  and  legal  form  of 
entity,  recognition  of  support, 
capitalization  of  fixed  assets, 
depreciation  methods  and  useful  lives, 
allocation  of  costs  among  funding 
sources,  investment  valuation  and 
policies  on  donated  items  and  services.) 

(2)  Summary  of  Funding  and  Deferred 
Support  (Footnote  should  include  a 
description  of  each  material  support 
source,  any  restrictions  on  use  of  funds 
or  assets,  total  amount  of  funds 
available  from  executed  grants/ 
contracts,  periods  of  funding  covered  by 
such  grants/contracts,  and  a  summary 
of  funds  expected  to  be  received  in  the 
future,  and  components  of  any  deferred 
support  reflected  on  the  balance  sheet.  If 
the  number  of  sources  is  large  this 
information  can  be  shown  in  a 
supplemental  schedule.) 

(3)  Employee  Benefits.  (Footnote 
should  include  a  description  of  any 
pension  plan  or  material  benefits  to 
employees  and  should  be  presented  in 
accordance  with  generally  accepted 
accounting  principles.  A  statement 
should  be  made  as  to  whether  the  plans 
are  quaified  as  tax-exempt  by  the 
Internal  Revenue  Service.) 

4.  Commitments  and  Contingencies. 
(Footnote  should  include  but  need  not 
be  limited  to  a  description  of  any 
lawsuits  or  claims  which  could  result  in 
a  material  liability  or  any  potential  loss; 


description  of  any  material  contract  or 
lease  commitments  which  the  recipient 
has  entered  into;  and  other 
commitments  or  contingencies  of  the 
recipient  which  should  be  disclosed  in 
order  to  ensure  the  financial  statements 
are  not  misleading.) 

(5)  Income  Taxes.  (Footnote  should 
include  but  need  not  be  limited  to  a 
description  of  Federal  and  state  tax 
status  of  the  recipient,  including  private 
foundation  status.] 

(6)  Management/Administrative  and 
General,  and  Fund-Raising  Expenses.  (If 
expenses  are  not  reported  on  a 
functional  basis  in  Uie  statement  of 
revenue  and  expenses,  then  a  footnote 
should  include  an  estimate  of  the 
management/administrative  and 
general,  and  fund-raising  expenses 
incurred  during  the  period.) 

(7)  Prior  Year's  Financial  Information. 
(The  comparative  financial  statement 
format  reconunended  in  this  Guide 
reflects  totals  only  for  the  previous 
year's  operations.  Since  comparative 
financial  statements  are  considered 
necessary  by  LSC,  the  following 
comment  should  be  included  in  a 
footnote:  "The  amounts  shown  for  {prior 
year)  in  the  accompanying  Statement  of 
Support,  Revenue  and  Expenses  and 
Changes  in  Fund  Balances  are  included 
to  provide  a  basis  for  comparison  and 
present  summarized  totals  only. 
Accordingly,  the  {prior  year)  amounts 
are  not  intended  to  present  all 
information  necessary  for  fair 
presentation  in  accordance  with 
generally  accepted  accounting 
principles.") 

(8)  Nonrecurring  Items.  (Footnote 
should  disclose  any  material  item  of 
support  or  expense  which  would  not 
normally  be  expected  to  recur  in  the 
foreseeable  future.) 

(9)  Related  Party  Transactions. 
(Footnote  should  disclose  all  financial 
transactions  of  the  recipient  with  related 
parties  such  as  directors,  officers, 
subrecipients,  and  other  interrelated 
organizations.  Disclosure  of  subrecipient 
relationships  may  be  more  appropriately 
included  in  a  footnote  related  to  grants 
and  contracts  made  during  the  year  by 
the  recipient  or  in  a  separate  footnote.) 

Note:  These  footnotes  are  written  to  reflect 
LSC  policies  as  realistically  as  possible.  The 
appropriate  disclosures  required  by  generally 
accepted  accounting  principles  must  be  made 
for  each  program  individually.  However, 
substantial  deviation  from  suggested  formats 
and  disclosures  may  not  satisfy  LSC's  annual 
audit  requirements. 

CHAPTER  6— AUDITS 

6-1  Audit  Requirements 

Congress  has  granted  LSC  authority  to 
conduct  or  to  require  annual  financial 
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examinations  of  recipients  of  LSC 
financial  assistance.  Specifically, 
Section  1009(c)(1)  of  the  Act  states: 
The  Corporation  shall  conduct  or 
require  each  grantee,  contractor,  person 
of  entity  receiving  financial  assistance 
under  this  title  to  provide  for  an  annual 
financial  audit.  The  report  of  each  such 
audit  shall  be  maintained  for  a  period  of 
at  least  five  years  at  the  principal  office 
of  the  Corporation. 

6-2  Audit  Standards 

Financial  statements  must  be 
prepared  in  accordance  with-generally 
accepted  accounting  principles  as 
prescribed  by  this  Guide.  In  an  effort  to 
obtain  substantial  uniformity  of 
reporting  among  recipients,  LSC  has 
reviewed  current  accounting  practices 
and  included  in  Section  2-1  of  the  Guide 
certain  accounting  principles  for 
recipients  to  follow.  The  recommended 
principles  are  generally  accepted  for 
nonprofit  organizations  having  the 
characteristics  of  LSC  recipients. 
Alternative  generally  accepted 
accounting  principles  are  available  for 
accounting  for  certain  types  of 
transactions;  however,  LSC  requires  that 
the  principles  prescribed  in  the  Audit 
Guide  be  followed  to  ensure  consistency 
of  reporting  among  LSC  recipients.  The 
auditor  should  review  this  Guide  for 
familiarity  with  the  recommended 
principles  and  the  specific  reporting 
requirements  prescribed  by  LSC. 

6-2.1  Auditor  Selection 

The  selection  of  an  auditor,  together 
with  contracting  for  auditing  services,  is 
the  responsibility  of  the  recipient  (see 
Section  6-13  for  a  sample  contract). 
Recipients  are  not  required  to  obtain 
approval  from  LSC  before  engaging  an 
auditing  firm.  However,  LSC  reserves 
the  right,  at  its  discretion,  to  select  and 
contract  with  its  own  auditor,  in 
accordance  with  section  1009(c)(1)  of  the 
LSC  Act. 

S-3  Audit  Objectives 

The  objectives  of  the  examination  are 
to  determine  whether: 

1.  The  financial  statements  fairly 
present  the  recipient's  financial  position 
and  results  of  operations  in  accordance 
with  generally  accepted  accounting 
principles  applied  on  a  basis  consistent 
with  the  preceding  period. 

2.  The  acccounting  system  and  related 
internal  controls  of  the  recipient  are 
operating  effectively  and  adequate 
records  are  being  maintained. 

3.  Costs  incurred  are  reasonable, 
applicable  to  the  legal  assistance 
program,  and  eligible  under  LSC 
requirements. 


6-<  Scope  of  Audits 

The  scope  of  each  audit  will  be 
established  in  accordance  with 
generally  accepted  auditing  standards 
and  will  include  an  examination  of  the 
financial  statements  and  tests  of 
transactions  sufficient  to  enable  the 
auditor  to  express  an  opinion  on  the 
financial  statements.  While  the  audit 
scope  must  be  designed  to  meet  this 
objective,  it  must  also  include  sufficient 
tests  to  ensure  that  (a)  costs  are  eligible 
under  the  LSC's  criteria  discussed  in 
Chapter  4  of  this  Guide,  and  (b)  the 
recipient  is  in  compliance  with  the 
financial  and  accounting  terms  and 
conditions  of  the  contract  or  grant.  It  is 
not  intended,  however,  that  the  auditor 
should  increase  the  scope  of  his/her 
worii  for  these  items  above  the  scope 
necessary  to  issue  an  unqualified 
opinion  on  the  financial  statements — 
unless  significant  exceptions  are 
encountered. 

If  an  auditor  has  a  question  about  any 
item  in  this  Guide,  it  should  be  directed 
to  the  attention  of  the  Director,  Office  of 
Monitoring,  Audit,  and  Compliance,  at 
LSC  headquarters. 

6-5  Auditor's  Report 

The  primary  objective  of  the  auditor's 
examination  is  the  expression  of  an 
opinion  on  the  recipient's  financial 
statements.  Specifically,  the  auditor's 
opinion  must,  at  a  minimum,  cover  the 
following  financial  statements: 

1.  Comparative  Balance  Sheet; 

2.  Statement  of  Support.  Revenue,  and 
Expenses  and  Changes  in  Fund  Balances 
with  summarized  totals  for  the  prior 
yean  and 

3.  Related  footnotes  to  the  financial 
statements. 

In  addition  to  rendering  an  opinion  on 
the  financial  statements,  the  auditor  is 
required  to  issue  a  supplemental  letter. 
The  supplemental  letter  must  be 
submitted  separately  from  the  financial 
statements.  This  letter  is  the  vehicle 
through  which  the  auditor  should  advise 
LSC  and  the  recipient's  board  of 
directors  of  observations  and 
recommendations.  The  letter  is  intended 
for  use  by  management,  the  board  of 
directors,  and  LSC,  and  would  not 
normally  have  a  wider  distribution.  The 
auditor  must  comment  in  the 
supplemental  letter  on  the  following 
specific  items  to  the  extent  they  are 
observed  within  the  scope  of  the 
examination: 

1.  Suggestions  for  improvements  in  the 
recipient's  internal  control  procedures; 

2.  The  status  of  the  prior  year's 
internal  control  comments: 
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3.  Significant  and  unusual 
transactions  occurring  during  the  yean 

4.  Compliance  with  the  financial  and 
accounting  conditions  of  the  grant  or 
contract,  including  the  provisions  of  tbe 
AudJt  and  Accounting  Guide  for 
Recipients  and  Auditors  (Revised  1965); 
and 

5.  Whether  the  costs  incurred  during 
the  current  period  are  eligible  to  be 
charged  to  LSC  funds. 

The  supplemental  letter  must  contain 
a  summary  of  costs  of  the  current  period 
considered  by  the  auditors  to  be 
ineligible  under  LSCs  criteria  for  such 
cost  as  described  in  Chapter  4.  If  no 
exceptions  or  speciBc  items  are 
observed  by  the  auditor,  that  fact  should 
also  be  disclosed  in  the  supplemental 
letter. 

6-6  Auditor's  opinion 

it  is  expected  that  an  unqualified 
opinion  will  be  issued  by  the  auditor.  It 
however.  If  is  believed  that  an 
unqualified  opinion  cannot  be  issued,  or 
that  disclosures  of  transactions 
indicating  weaknesses  in  the  integrity  of 
management  may  be  necessary,  the 
auditor  must  notify  the  Director,  Office 
of  Monitoring,  Audit,  and  Compliance, 
at  LSC  headquarters  ,  of  the 
drcumstances  precipitating  a  qualified 
opinion  or  these  disclosures  as  soon  as 
these  circumstances  come  to  tbe 
auditor's  attention.  In  the  case  of  an 
opinion  which  is  qualified  solely  on  the 
basis  of  an  acceptable  accounting 
change,  notification  of  the  LSC  is  not 
required. 

6-7  internal  Control  Review 

The  second  standard  of  field  work 
expressed  in  Statement  on  Auditing 
Standards  No.  1  (SAS 1)  is  as  follows: 

There  is  to  be  a  proper  study  and 
evaluation  of  the  existing  internal 
control  as  a  basis  for  reliance  thereon 
and  for  the  determination  of  the 
resultant  extent  of  the  tests  to  which 
auditing  procedures  are  to  be  restricted 

The  Fundamental  Criteria  included  in 
Chapter  3,  paragraph  3-4  and  the 
checklist  included  in  Chapter  6, 
paragraph  8,  should  be  utilized  by  the 
auditors  along  with  their  own  methods 
for  reviewing  internal  controls.  The 
Fundamental  Criteria  are  not  intended 
to  limit  the  scope  of  the  review  or  to 
supplant  the  auditor's  judgment  as  to 
additional  audit  procedures  which  may 
be  necessary.  No  questionnaire, 
checklist  or  other  listing  can  relieve  the 
auditors  of  the  responsibility  for 
possessing  a  complete  understanding  of 
the  requirements  of  adequate  internal 
control  procedures. 


6-8  Financial  ^nd  Accounting 
Compliance  Checklist 

The  foik)wing  checklist  was  prepared 
to  assist  the  auditor  in  reviewing  the 
recipient's  compliance  with  the  financial 
and  accounting  conditions  of  its  LSC 
grant  or  contract.  Items  of 
noncompliance  noted  in  this  checklist 
most  be  discussed  with  the  recipieaf  a 
management  and  included  in  the 
auditors'  supplemental  letter. 

6-Al  General 

A.  Has  the  recipient  satisfactorily 
corrected  all  prior  noncompliance 
comments  with  respect  to: 

(1)  Internal  control  improvements; 

(2)  Financial  and  accounting 
compliance  with  the  grant  or  contract 
agreement; 

(3)  Questions  on  eligibility  of  costs? 

B.  Is  the  recipient  exempt  from 
Federal  income  taxes  under  Section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1954?  Further,  has  the  recipient  applied 
for  and  received  a  determination  that  it 
is  not  a  "private  foundation"  under 
Section  50e(a)  of  the  Internal  Revenue 
Code? 

C.  Has  the  applicable  state  income  tax 
exemption  been  obtained? 

D.  Has  tbe  recipictnt  received 
exemption  from  sales  and  use  taxes, 
occupational  tax,  etc.,  where  available? 

E.  Where  applicable  has  the  recipient 
met  the  requirement  of  expending  a 
substantial  (as  defined  by  45  CFR 1614) 
portion  of  its  LSC  grant  on  Private 
Attorney  Involvement? 

P.  Where  the  audit  is  not  being 
performed  on  the  entire  operations  of 
the  recipient  has  LSC  approved  a 
limited  examination? 

G.  Has  the  recipient  properly 
accounted  for  proceeds  from  the  sale  of 
property? 

6-8.2  Ineligible  Costs 

A.  Has  the  recipient  incurred  costs  not 
adequately  supported  by  vendors' 
invoices,  payroll  records,  travel  expense 
reports,  or  other  dociunents;  and  for 
which  the  auditor  could  not  satisfy 
himself  by  any  other  evidential  means 
that  the  costs  were  proper  charges  to 
LSCs  funds?  (See  Chapter  4,  paragraph 
4-1) 

B.  Are  there  costs  that  are 
unreasonable  or  unnecessary?  (These 
costs  are  by  nature  a  matter  of 
judgment  When  reported  by  the 
auditors,  they  should  be  accompanied 
by  an  adequate  explanation  of  the 
nature  and  circumstances  surrounding 
the  expenditure  and  comments  by  the 
applicable  program  officials.) 


C.  Has  the  recipient  received  prior 
written  approval  for  all  expenditures 
requiring  such  approval? 

6-8.3  Internal  Control 

Has  the  recipient  implemented  and 
followed  accounting  procedures 
adequate  in  the  circtmistances,  as 
summarized  in  Chapter  3 — INTERNAL 
CONTROL/FUNDAMENTAL  CRITERIA 
OF  AN  ACCOUNTING  AND 
FINANCL\L  REPORTING  SYSTEM? 
(Also  see  Appendix  4.  Accounting 
Procedures  and  Internal  Control 
Checklist) 

6-8  Documents  To  Be  Fiunished  the 
Aucfitors 

Before  commencing  the  examination, 
the  auditors  should  arrange  for  the 
recipient  to  furnish  the  following 
materials,  as  required,  to  allow  them  to 
perform  the  audit  more  efficiently. 

1.  Copies  of  all  grants  and  contracts 
(including  any  modifications, 
attachments,  amendments,  and  all 
general  and  special  provisions). 

2.  A  copy  of  the  prior  year's  audit 
report  and  auditors'  supplemental  letter 
(if  other  au<fitors  were  engaged). 

3.  A  copy  of  an  pertinent  grant  and 
contract  instructions,  handbooks,  and 
other  directives. 

4.  Copies  of  all  correspondence 
affecting  financial  considerations  of  the 
recipient's  grants  and  contracts. 

5.  Copies  of  all  financial  reports 
submitted  to  the  LSC  monitoring  office 
during  the  accounting  period  in 
accordance  with  reporting  requirements 
in  the  recipient's  grants  and  contracts. 

6.  Copies  of  all  other  contractual 
agreements. 

7.  A  copy  of  the  recipient's  Federal  tax 
returns  and  reports  (including  Form  990). 
state  tax  returns,  and  sales  or  other  tax 
exemption  certificates. 

8.  A  copy  of  the  minutes  of  the  board 
of  directors,  and  if  applicable,  executive, 
audit  or  financial  committee  meetings 
during  the  accounting  period. 

9.  A  copy  of  the  recipient's  articles  of 
incorporation,  bylaws  and  any 
amendments  thereto.  (Initial  audit  only, 
except  for  amendments.) 

10.  An  explanation  of  allocation 
procedures  used  to  allocate  costs  among 
fundii^  sources. 

11.  A  copy  of  the  Legal  Services 
Corporation  Act  and  any  extensions, 
amendments,  etc.  (Initial  audit  only, 
except  for  amendments.) 

12.  Copies  of  any  audit  reports 
completed  by  auditors  representing 
other  funding  sources. 

13.  Documentation  for  donated 
services  such  as  CETA  received  during 
the  year. 


BEST  COPY  AVAILABLE 
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14.  Copies  of  revisioiu  of  the  LSC 
Audit  Gui(fo.  if  any. 

15.  Copies  of  all  LSC  rules, 
regulations,  instructions  and  guidelines. 

6-10  Confinnation  to  LSC 

As  part  of  the  audit  procedures,  ttie 
auditors  should  confirm  the  financial 
details  of  the  LSC  grant/ contract  with 
LSC's  Comptroller's  Office  in 
Washington.  D.C.  The  following  sample 
confinnation  letter  will  be  satisfactory 
for  these  purposes.  The  content  of  the 
confinnation  letter  should,  of  course,  be 
adjusted  to  reflected  any  specific 
requirements  the  auditors  may  have. 

We  suggest  that  auditors  submit  the 
confirmation  requests  to  LSC 
immediately  after  the  recipient's  fiscal 
year-end.  An  early  submission  will 
ensure  that  the  audit  field  woric  wHl  not 
be  delayed  awaiting  return  of  the 
confirmation. 

The  audit  confirmation  should  be 
completed  in  accordance  with  the 
sample  format  provided  in  paragraph 
6-11.  Utilizing  the  requested  format  will 
enable  the  LSC  Comptroller's  Office  to 
ensure  the  accuracy  of  the  information 
provided,  and  also  to  respond  on  a 
timely  basis.  If  confirmations  lack 
substantial  information  necessary  to 
allow  the  Comptroller's  Office  to 
process  them  efficiently,  they  will  be 
returned  with  a  request  to  resubmit  in 
accordance  with  LSC  guidelines. 

6-11  Confinnatioo  Fonnat  and  Sample 

(Recipient's  letter  head) 
(Date) 

Comptroller, 

Legal  Services  Corporation,  733  tSth  Street 
NW..  Suite  251.  Washington.  DC  20005 
Deer  Sir  Our  auditors  Cutte,  Pastun, 
Attache  &  Co.,  are  now  engaged  in  an 
examination  of  our  financial  statements.  In 
connection  therewith,  they  desire  to  confirm 
the  information  as  contained  herein  relating 
to  our  grant(s)/contract(s)  with  you  during 
the  period  l/l/XX  to  12/31 /XX.  Please 
confirm  that  the  following  is  correct,  so  that 
our  auditors  may  verify  our  recognition  of 
support  for  the  period: 


ActtonNo. 


XX-01.. 
XX-02.. 
XX-03.. 

XX-04.. 
XX-OS. 

XX-06.. 


MaSignad 
by  LSC 


11-26-JO( 

ot-oe-xx 

0»-28-XX 

04^23-XX 
0S40-XX 

08-24-XX 


Amount  ol 
grant 


S2jai.037 

500.000 

21.402 

4S,«S2 

1.000 

5,000 


Grant  Period 


1/1/XX-12/3I/ 
XX. 

1/1/XX-12/31/ 

XX 
OnalkM  grant 

for  targeted 

pwpoaes. 
l/l/KX-t2/31/ 

XX 
Ortelkne 


One  time 


Tom 


iSlonad 
ilac 


AMouni  vf 


Our  auditors  also  desire  to  confirm 
the  following  payments  during  the 
period  l/l/XX  to  12/31/XX: 


ChaekNo. 

Chaek 
•mounl 

No. 

1.  12748-           _ 

t   014*«       .     . 

t190,181 
125.001 
231MB 
253,230 

231,828 

22.824 

231428 

3.804 

236,804 

1.000 
235,832 

XX-01. 

XX-48. 

3  fm^yn 

XX-01   XX-02. 

4.  013387 

K  ni!t71)l     

X»«1,  XX-02. 

Wid  XX-03 

XX-01   XX-OS. 

f  IHfTf 

XX-04 

7  oijfun 

XX-01  XX-42. 

#  oitm 

XX-04 

XX-01.  XX-02. 
and  XX-04. 
XX-OS. 

10. 01661...           _. 

11.01472* - 

XX-01,  XX-02. 
andXX-e4. 

OwcliNo. 

Check 

amount 

No. 

12  015038 

t»0a 

236«32 

237,221 

3,416 
380,322 

XX-01.  XX^tt. 

and  XX-04. 

xx-ei.  XX-02, 

and  XX-04. 

XX-01.  xx-ot 
XX-04,  and 
XX-08. 

XX-01. 

xx-ot. 

«f  ftfVft 

14  moK 

IS    Purcttas*  by  LSC  of 

WbaoriiMonpton. 
16.     Paid     la     (pivgrwa 
rmm  in  19XX  agaimt 
litOCeenkaiX 

Toltf 

S2,8S6.183 

In  aifcalioii.  LSC  ttas  mada 
an  tfimiem  k>  Ifingnm 
narrMt    on    tt<a     ISXX 
oonMct  aa  loiiowt: 
<nnM 

8384.364 

xx-ei 

Our  auditors  also  desire  to  confirm 
the  following  information  for 
miscellaneous  training  and/or  technical 
assistance  grants  awarded  to  [recipient 
name]  during  the  period  \I\IYX  to  12/ 
Sl/XX: 


QnMdMa 

QrM 

aawuM 

Check 
No. 

Chaokdala 

Chei* 

aaieunt 

Con..»« 

S48118 

51526 
7189 
11203 
11322 
12106 

OS-06-XX 
06-10-XX 
00-29-XX 
10-01-XX 
10~20-XX 

$45318 
2.233  00 
3.34SJ1 
606.00 
^400.00 

Ful  payment  of  training  grant 
Final  paymem  of  pnor  year  grar*. 

SO  pet  of  training  gram. 

0-13-XX 

9-t2-XX _      „_ 

4.003.00 
608.00 

4.800.00 

0-28-XX. 

<>.<^-tn<aI 

0/n8.49 
100M 

l.aaa  amounts  refundacL.. 

AcMt  COM  of  9/24O0(  Mt*ig  wai  SSOe.OO. 

I'nW 

8,939.49 

Please  indicate  in  the  space  provided 
below  whether  the  information  herein  is 
in  agreement  with  your  records.  After 
signing  and  dating  your  reply,  please 
return  it  directly  to:  Cutte,  Pastua 
Attache  &  Co..  5050  Middle  Street 
Centerville,  NE  68102. 

A  stamped,  addressed  envelope  is 
enclosed  for  your  convenience. 

Sincerely, 
Neliy  J.  McWiUiams. 
Executive  Director. 
To:  Cutte.  Pastun.  Attache  &  Ca 
Re:  Recipient  No.  XXXXXX  (Aec/p/enf  Name) 

The  infonnation  relating  to  the  grant/ 
contract  award  action  and  payment  during 
the  period  is  in  agreement  with  our  records 
with  the  following  exceptions  (if  any). 

Date:  : 

Signed: 

Title:  


6-12  Fonnal  Anangeaient  for  Auditocs' 
Services 

It  is  necessary  to  have  a  clear 
understanding  between  the  recipient 
and  the  auditors  about  (1)  what  the 
auditors  are  engaged  to  do,  and  (2)  the 
extent  of  their  responsibilities  in  what 
they  are  engaged  to  do.  Any  lack  of 
agreement  between  the  parties  as  to 
either  the  scope  of  the  work  or  the 
extent  of  the  auditors'  responsibilities  is 
a  potential  source  of  trouble. 

An  understanding  of  the  work  to  be 
performed  and  the  extent  of  the 
auditors'  responsibilities  can  be 
accomplished  through  either  a  formal 
contract  or  an  arrangement  letter 
\  submitted  by  the  auditors  and  accepted 
by  the  recipient.  An  example  of  an 
acceptable  contract  that  contains  most 
items  that  should  normally  be  included 
in  the  auditors'/recipient's 
understanding  is  presented  below. 
Whatever  agreement  is  entered  into 
-  between  the  auditor  and  the  recipient 
must  contain  the  following  provisions: 

(a)  That  the  audit  will  be  performed  in 
accordance  with  GAAS  and  the  auditing 
and  reporting  provisions  of  the  "Audit 
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and  Accounting  Guide  for  Recipients 
and  Auditors". 

(b)  That,  for  a  period  of  seven  years, 
the  auditor  shall  make  its  working 
papers,  records,  and  other  evidence  and 
special  work  of  the  audit  available  to 
the  Legal  Services  Corporation,  and 
[Program 's  Name]. 

[c]  That  it  is  understood  that  the  Legal 
Services  Corporation  is  entitled  to  all 
reports  and  relevant  information 
furnished  to  the  Program's  management 
and  board  of  directors. 

4fr-13  Sample  Auditors'  Contract 

This  Agreement  is  entered  on  the 

day  of ,  19 ,  by  the 

(fu/I  name  of  recipient)  (hereinafter 
called  the  "Program"),  and  (full  name  of 
accountant  or  accounting  firm) 
Independent  Pubhc  Accountant 
{hereinafter  called  the  "Auditor"). 

WHEREAS  the  Program  desires  the 
Auditor  to  conduct  and  perform  an 
examination  of  the  financial  statements 

of  the  Program  as  of and  for  the 

year  ending . 

NOW,  THEREFORE,  the  Program  and 
the  Auditor  do  mutually  agree  as 
follows: 

1.  The  Auditor  shall  examine  the 
financial  statements  of  the  Program  for 

the  year  ending ,  19 ,  in 

accordance  with  generally  accepted 
auditing  standards  and  the  auditing  and 
reporting  provisions  of  the  "Audit  and 
Accounting  Guide  for  Recipients  and 
Auditors"  issued  August  1976,  last 

revised by  Legal  Services 

Corporation.  The  audit  performed  shall 
be  sufficient  in  scope  to  enable  the 
Auditor  to  express  an  opinion  in  the 
audit  report  on  the  financial  statements. 
Auditing  procedures  will  include,  among 
other  things,  tests  of  documentary 
evidence  supporting  the  transactions 
recorded  in  the  accounts  as  well  as 
review  of  the  system  of  internal  control 
and  the  accounting  procedures  as  a 
basis  for  determining  the  scope  of  the 
Auditor's  work.  This  work  will  be  based 
primarily  upon  selected  sampling  and 
tests  of  the  accounting  records.  While 
certain  types  of  defalcations  and  similar 
irregularities  may  occasionally  be 
disclosed  by  examinations  of  this  type, 
they  are  not  designed  for  that  purpose     f 
and  will  not  afford  assurance  that 
defalcations,  etc.,  will  be  uncovered. 
However,  if  items  of  a  serious  nature, 
which  relate  to  the  recipient's 
capabilities  to  safeguard  and  account 
for  Legal  Services  Corporation  funds, 
come  to  the  attention  of  the  Auditor, 
they  will  be  promptly  reported  to  the 
Program's  director,  the  Program's  board 
of  directors,  and  Legal  Services 
Corporation's  Director,  Audit  Division. 


2.  The  Program  agrees  to  provide 
assistance  to  the  Auditor  such  that  the 
audit  report  shall  be  submitted  within  90 
days  after  the  fiscal  yeai^end  i.e..  by 

3.  The  Auditor  will  also  be 
responsible  for  the  preparation  of  the 
Program's  Federal  information  return 
(Form  990).  The  Auditor  does  not  have 
responsibility  for  any  other  tax  returns. 
(Optional.) 

4.  The  Program  agrees  to  pay  the 
Auditor  as  compensation  for  the 
services  mentioned  herein  a  fee 
computed  according  to  the  Auditor's 
normal  hourly  rates.  It  is  estimated  that 

the  fee  for  the  year  ended ,  19 

,  will  not  exceed  $ unless 

approved  in  advance  of  actual 
incurrence  by  the  Program's  director. 

5.  The  Auditor  certifies  that  its 
principal  officers,  owners,  or  members 
are  independent  Certified  Public 
Accountants  and/or  independent 
licensed  Public  Accountants  licensed  on 
or  before  December  31, 1970.  who  are 
certified  or  licensed  by  a  regulatory 
authority  of  a  state  or  other  political 
subdivision  of  the  United  States. 

6.  The  Auditor  shall  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color, 
religion,  sex,  age,  or  national  origin.  The 
Auditor  shall  take  affirmative  action  to 
ensure  that  applicants  are  employed, 
and  employees  are  treated  during 
employment,  without  regard  to  race, 
color,  religion,  sex.  age,  or  national 
origin.  Such  action  shall  include,  but  not 
be  limited  to,  the  following:  employment, 
promotion,  demotion,  or  transfer 
recruitment  or  recruitment  advertising; 
layoff  or  termination;  rates  of  pay  or 
other  forms  of  compensation;  and 
selection  for  training,  including 
apprenticeship.  The  Auditor  will,  in  all 
solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  the 
Auditor,  state  that  all  qualified 
applicants  will  receive  consideration  for 
employment  without  regard  to  race, 
color,  religion,  sex,  or  national  origin. 

7.  It  is  understood  that  the  Legal 
Services  Corporation  is  entitled  to  all 
reports  and  relevant  information 
furnished  to  the  Program's  management 
and  board  of  directors. 

8.  For  a  period  of  seven  years,  the 
Auditor  shall  make  its  working  papers, 
records,  and  other  evidence  of  the  audit 
or  special  work  available  to  the  Legal 
Services  Corporation,  and  (Program's 
name). 

IN  WITNESS  WHEREOF,  the  Program 
and  the  Auditor  have  excuted  this 
Agreement  the  day  and  year  first  above 
written. 


By- 


(Name  of  Independent  Public  Accountant) 
By : 1 


(Program) 


ft-14    Exit  Conference 

Upon  completion  of  the  field  work,  the 
auditors  must  hold  a  closing  or  "exit" 
conference  with  senior  officials  of  the 
recipient  to  discuss  the  audit  report  and 
the  comments  to  be  included  in  the 
supplemental  letter.  The  officials  in 
attendance  should  include,  at  least,  the 
program  director  and  the  senior 
financial  officer  such  as  the  controller  or 
chief  accountant.  It  would  also  be 
appropriate  for  members  of  the  audit 
committee  to  attend  the  exit  conference. 

It  is  expected  that  all  points  included 
in  the  supplemental  letter  should  be 
available  for  review  at  the  exit 
conference.  The  exit  conference 
provides  the  auditors  with  a  final 
opportunity  to  obtain  additional 
information  which  may  have  a  bearing 
on  their  conclusions,  and  also  with  the 
mechanism  to  personally  discuss  the 
recipient's  financial  and  accounting 
status  in  detail  with  top  management 
and  a  board  member.  A  draft  of  the 
supplemental  letter  should  be  available 
for  review  at  the  exit  conference. 

Once  the  audit  report  and 
supplemental  letter  are  finalized,  the 
auditors  must  meet  with  the  audit 
conunittee  of  the  board  of  directors  to 
discuss  the  results  of  the  audit.  The 
results  of  that  meeting,  including  any 
directions  the  committee  may  give  the 
program  director  regarding  items  in  the 
audit  report  and  supplemental  letter, 
must  be  documented  in  the  minutes  of 
the  meeting. 

Appendix  I 

Economic  Legal  Aid  Corporation,  Richmond, 
Virginia 

(Illustrative)  Financial  Statements  for  the 
Year  Ended  December  31. 19XX  With 
Comparative  Totals  for  19X-1  Together  With 
Auditors"  Report 

Note. — The  accompanying  financial 
statements  and  footnotes  are  illustrative  in 
nature  and  should  be  read  in  that  context. 
However,  as  noted  in  Chapter  5,  LSC  Support, 
Revenue  and  Expenses  and  Changes  in  Fund 
Balances,  must  be  reported  in  the  format 
presented  in  these  financial  statements  or  in 
the  Supplemental  Schedule  shown  in 
Appendix  II.  In  addition,  the  footnotes  are 
written  to  reflect  LSC's  policies  as 
realistically  as  possible,  although  the 
appropriate  disclosure  required  by  generally 
accepted  accounting  principles  must  be  made 
for  each  program  individually.  Substantial 
deviation  from  suggested  formats  and 
disclosures  may  not  satisfy  LSC's  annual 
audit  requirement. 
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Stewart.  Brown  ft  Company,  Certified  Public 
Accountants,  1200  Elm  Street.  RiGhmoad. 
Virginia  22133,  (703)  785-8325 

March  IS.  19XX 

To  the  Board  of  Directors  of  Economic  Legal 
Aid  Corporation: 
We  have  examined  the  balance  sheets  of 
ECONOMIC  LEGAL  AID  CORPORATION,  as 
of  December  31, 19XX  and  December  31. 19X- 
1,  and  the  related  statements  of  support 


revenue  and  expenses  and  changes  in  fund 
balances  for  the  year  ended  December  SI. 
19XX.  Oar  exaaiinations  were  made  in 
accordance  with  generally  accepted  auditing 
standards  and.  acoordingly,  inckided  such 
tests  of  the  accounting  records  and  such 
other  auditing  procedures  as  we  considered 
necessary  in  the  circumstances. 

In  our  opinion,  the  Financial  statemeats 
referred  to  above  present  fairly  the  financial 


position  of  Economic  Legal  Aid  Corporation 
ai  of  December  31, 19XX  and  December  31. 
lSX-1,  and  the  results  of  its  operations  and 
changes  in  fund  balances  for  the  year  ended 
December  31.  IfiXX.  in  conformity  with 
generally  accepted  accounting  principles 
applied  on  a  consistent  basis. 

STEWART,  BROWN  &  COMPANY.  CPAs 

WLUMO  COOK  ISIS  W  II 


EOONCTCC  LEGAL  AID  CORPORATION 


ASSETS 


'  CURREWr  ASSETS 

Cash  (includes  savings  accounts) 
Certificates  of  deposit 
Client  escrow  funds 
Receivables  - 

United  V«ay 

Enployees 
Prepaid  expenses 

Total  Current  Assets 


PROPERTY  (Note  1) 

Furniture,  fixtures,  and 
equipment  (net  of  accumulated 
depreciation  of  $24,516  in 
19XX  and  $20,000  in  19X-1) 

Law  library 


Total  Property 

OTHER  ASSETS 
Security  deposits 

Tbtal  Assets 


19XX 


79,204 
16,000 


95,204 


1,500 


BALANCE  SHEETS 
AS  OF   DECEMBER  31 


19X-1 


^  36,290 

250,000 

3,100 

^  41,056 

200,000 

2,500 

11,000 

2,400 

14,200 

15,000 

2,800 

10,100 

316,990 

271,456 

83,025 
15,000 


98,025 


1,500 


t413.694     ^370.981 


LIABILITIES  AND  FUND  BALANCES 

19XX 

LIABILITIES  (all  current) 

Accounts  payable 

Accrued  expenses 

Employee  withholdings  payable 

Client  trust  deposits 

Current  maturities  -  note  payable 

Deferred  support 


Total  Liabilities 


LONG-TERM  LIABILITIES 

Note  payable 

Less  current  maturities 

Total  Long-Term  Liabilities 

COMMITMENTS  AM?  CONTINGENCIES  (Note  4) 

FUND  BALANCES 

Legal  Services  Corporation 
United  Way 
General  Fund 
Property 

Total  Fund  Balances 

Total  Liabilities  and 
Fund  Balances 


19X-1 


$  40,180 

$  36,200 

37,200 

32,100 

9,820 

10,190 

3,100 

2,500 

6,948 

5,689 

125,000 

100,000 

222,248 


14,311 
(6,948) 


7,363 


186,679 


20,000 
(5,689) 


14,311 


75,130 

12,326 

1,423 

95,204 

184,083 
;fe413.694 


63,105 
5,896 
2,965 

98,025 

169,991 


i370.981 


I 

I 

3 


< 

o 


2, 

o 
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2 

i 

3 


Z 

o 
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The  acconpanying  notes  are  an  integral  part  of  these  financial  statanents. 


BOOWDHIC  LBGAL  AID  OORPORKnOH 

STATEMENT  OF  SUPPORT,  REVENUE  AND  EXPENSES 


SUPPORT  AND  REVENUE 

Grants  and  contracts 

(Notes  1  :and  2) 
Contributions  (Note  1) 
Donated  services 
Gain  on  sale  of  equipment 
Interest  income 


PC«  THE  YEAR  EWDED  DECEMBER  31,  19XX,  WITH  OOMPARATIVE  TOTALS  FOR  19X-1 


LBGAL  SEW  ICES  OWPORATION 


Basic 
Field 
Grant 


Private 

Attorney 

Involvement 


One- 
time 
Grant 


TOTAL 


UNRESTRICTED 


United 
Way    General  Property 


Total 


19X-1 


1^1,312,500      $187,500  ^5,000        $1,575,000        $25,000    $ 


3,452      3,452  236 

1,315;»S2       187,500  75,600         1,578,452         SS,^36 


5,213 
4,216 

156 

1755? 


3,216 

3,216 


$1,600,000  $1  ,-589,623 

5,213  4,896 

4,216  1,587 
3,216 

3,844  3,895 

1,616,489  1,600,001 


m 
en 

—I 

o 
o 
-o 

-< 


> 

00 


EXPENSES  (Note  1) 

• 

1 

1 

Salaries  and  wages- 

Lawyers 

512,169 

45,012 

42,911 

600,092 

9,023 

Paralegals 

253,286 

19,523 

2,063 

274,872 

2,156 

Other  staff 

146,401 

10,235 

5,206 

161,842 

1,256 

Employee  benefits 

126,401 

9,032 

8,236 

143,669 

2,141 

» 

1,038,257 

83,802 

58,416 

1,180,475 

14,576 

Space 

I 

Rent 

135,605 

9,236 

2,156 

146,997 

Other  payments 

20,178 

1,412 

21,590 

Equipment  rentad 

6,069 

6,069 

Office  supplies  and 

expenses 

22,559 

1,502 

3,218 

27,279 

Telephone 

35,004 

2,031 

37,035 

Travel 

Staff 

569 

569 

Others 

2,599 

56 

2,655 

Training 

Staff 

. 

1,141 

1,141 

Others 

4,698 

893 

5,591 

Library 

8,963 

8,963 

Insurcmce 

15,023 

1,023 

16,046 

Dues  and  fees 

893 

893 

Audit 

6,000 

580 

6,580 

Litigation 

2,000 

2,000 

Contract  services  - 

clients 

86,965 

86,965 

Contract  services  - 

program 

9,001 

9,001 

Depreciation 

Other 

2,589 

2,589 

1,301,938       167,500  71,000        1,5^^,436 


4,216 


4,216 


2,531 


568 


613,331 
277,028 
163,098 
145j810 


146,997 

21,590 

6,069 

29,810 

37,035 

569 
3,223 


1,141 

896 

•    6,487 

8,963 

16,046 

1,563 

2,456 

6,580 

2,000 

86,965 

457 

9,458 

10,256 

10,256 

896 

3,485 

14,576 

11,127 

10,25^ 

1,596,3$^ 

601,589 
256,987 
168,925 
156,025 


1,199,267      1,183,526 


141,583 

19,583 

7,056 

30,125 

32,584 

487 
1,586 

652 
3,589 
5,689 

15,829 
1,221 
6,125 
3,562 

79,856 

8,795 

9,582 

541 

1,551,^71 


z 

o 


2 

Z 

I 


Z 
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SUPPORT  AND  REVENUE 
OVER  (UNDER)  EXPENSES 


i      12.014   ^ 2    i   4.000   i'     16.014   ilO.660  (t  1.542)  (^.040)  J      18.092  *   48.030 


The  acconpanying  notes  are  an  integral  part  of  these  financial  statements. 


EOaWilC  UGM.  AID  OORPORKTION 

STATEMENT  OF  CHANGES  IN  FUND  BAIANCES 
FOR  THE  YEAR  ENDED  DECEMBER  31.  19XX.  WITH  OOMPARATIVE  TOrMJl   FOR  19X-1 


LEGAL  SERVICES  CC«P0RATION 
Basic   Private     One- 
Pi  eld   Attorney     time 
Grant   Involvement   Grant 


FUND  BALANCES, 
beginning  of  year 


SUPPORT  AND  REVENUE 
OVER  (UNDER)  EXPENSES 


$  63,105  I 


TOTAL 


UNRESTRICTED 


United 
way         General    Property       ibtal 


12,014 


4,000 


OTHTO  CHANGES  IN  FUND  BALANCES 
Acquisition  of  prc^rty     (3,256) 

Note  payments  (5,689) 

Transfer  of  proceeds  from 
sale  of  equipment         8,956 

Returned  to  ISC 


16,014 

(3,256) 
(5,689) 

8,956 


16,660       (1,542)     (7,040)         18,092 


(4,230) 


(4,000) 


7,486 
5,689 

(8,956) 


(4,000) 


■«A»«cooe6«o-3K:        ""^  acconpanying  notes  are  an  integral  part  of  these  financial  statements. 


19X-1 


$    0   ^  63,105     $  5,896  $  2,965  $98,025   $169,991    $142,550 


27,441 


P»m  BAUNCES,  ena  Of  year       ^25^30         J 3        ^ 0       i  75.130  in^  ^J^  ^^^     tl84.D83         fa69.991 
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Econooiic  Legal  Aid  Corporation 

Notes  to  Financial  Statements  for  the  Yean 
ended  December  31, 19XX  and  19X-1 

(1)    Sonunary  of  Significant  Accounting 
Policies 

(a)  Operations — 

Economic  Legal  Aid  Corporation  ("ELAC) 
is  a  nonprofit  corporation  organized  for  the 
purpose  of  providing  legal  assistance  in  non- 
criminal proceedings  or  matters  to  persons 
financially  unable  to  afford  legal  assistance 
in  the  Richmond,  Virginia,  and  surrounding 
area.  ELAC  is  principally  funded  through 
grants  from  Legal  Services  Corporation 
("LSC"),  a  nonprofit  corporation  established 
by  Congress  to  administer  a  nationwide  legal 
assistance  program. 

(b)  Grant  Support — 

ELAC  recognizes  annualized  grant  funds 
from  LSC  as  support  on  a  straight-line  basis 
over  the  grant  period.  Funds  remaining 
unexpended  at  the  end  of  an  accounting 
period  are  recorded  in  the  LSC  fund  balance. 
Subject  to  the  provisions  of  LSC's  Fund 
Balance  Regulation,  ELAC  may  use  unspent 
funds  in  future  periods  as  long  as  expenses 
incurred  are  in  compliemce  with  the  specified 
terms  of  the  LSC  grant,  as  defined.  LSC  may, 
at  its  discretion,  request  reimbursement  for 
expenses  or  return  of  funds,  or  both,  as  a 
result  of  noncompliance  by  ELAC  with  the 
terms  of  the  grant.  In  addition,  if  ELAC 
terminates  its  LSC  grant  activities,  all 
unexpended  funds  are  to  be  returned  to  LSC. 
ELAC  recognizes  funds  from  the  United  Way 
as  support  on  a  straight-line  basis  over  the 
applicable  grant  period. 

(c)  Contributions — 

Contributions  represent  cash  donations  to 
ELAC  from  private  organizations  and 
individuals  and  are  recognized  as  support 
when  received. 

(d}  Furniture,  Fixtures,  and  Equipment — 

Property  and  equipment  acquired  with  LSC 
and  United  Way  funds  are  considered  to  be 
owned  by  ELAC  while  used  in  the  program  or 
in  future  authorized  programs.  However,  both 
funding  sources  have  a  reversionary  interest 
in  these  assets.  In  addition,  LSC  has  the  right 
to  determine  the  use  of  any  proceeds  from  the 
sale  of  assets  purchased  with  its  funds. 

ELAC  follows  the  practice  of  capitalizing 
^11  expenditures  for  property  and  equipment 
in  excess  of  S500.  Depreciation  of  furniture, 
fixtures,  and  equipment  is  computed  on  a 
straight-line  basis  over  the  estimated  service 
lives  of  the  assets.  Estimated  useful  lives  of  5 
years  have  been  assigned  to  furniture, 
fixtures,  and  equipment 

(e)  Law  Library — 

ELAC  capitalizes  the  costs  of  books, 
reference  materials,  and  multiple  volume  sets 
of  law  books.  ELAC  estimates  the  salvage 
value  of  its  law  library  approximates  the 
original  cost  and,  accordingly,  depreciation 
expense  is  not  recorded.  A  reversionary 
interest  in  the  law  library  is  retained  by 
ELAC's  funding  sources. 

(f]  Donated  Services — 

Donated  services  valued  at  $4,216  were 
received  from  three  local  attorneys  working 
on  a  special  case  and  are  included  in  the 
general  fund  of  the  accompanying  financial 
statements  as  a  part  of  personnel  costs  of 
lawyers.  Donated  services  are  valued  based 


on  a  pre-determined  hourly  rate  according  to 
the  type  of  service  provided.  These  services 
are  recognized  both  as  support  and  expenses, 
and  therefore  do  not  effect  the  general  fund 
balance. 

(g)  Allocation  of  Expenses — 

In  some  cases,  common  expenses  are 
incurred  which  support  the  work  performed 
under  more  than  one  grant.  Such  expenses 
are  allocated  between  LSC  and  United  Way 
as  agreed  by  these  funding  organizations  or, 
in  the  absence  of  an  agreement,  on  the  basis 
which  appears  most  reasonable  to  ELAC. 

(h)  Accrued  Vacation — 

Accumulated  earned  vacation  amounting 
to  $24,000  at  December  31, 19XX,  is  recorded 
in  the  accompanying  financial  statements 
under  the  caption  "Accrued  Expenses". 
Accrued  vacation  as  of  December  31. 198X-1 
was  $19,200. 

(2)  Summary  of  Funding  atid  Deferred 
Support 

ELAC's  operations  are  funded  through 
grants  from  LSC  and  United  Way.  During  the 
prior  year,  EILAC  received  a  six-month  grant 
for  $66,000  from  the  Department  of  Health 
and  Human  Services  (HHS)  to  provide  legal 
assistance  in  Charlottesville,  Virginia.  This 
program  was  subsequently  terminated.  The 
following  details  ELAC's  19XX  grants  and 
contracts  and  their  inclusion  in  the 
accompanying  financial  statements. 


GrvMNa 

Pariod 

Amount 

18XX 
••port 

LSC  400100- 

XX-1. 
LSC  400100- 

XX-2. 
United  Way  105 . 

1/01/XX-12/ 

31 /XX. 
On»«m  Oram .. 

1/01/XX-12/ 
31 /XX 

$1,500,000 
75.000 
25.000 

$1,500,000 
75.000 
25.000 

1,000,000 

1.800.000 

ELAC  has  been  awarded  an  additional 
grant  from  LSC  and  a  grant  from  United  Way 
for  the  subsequent  year  ending  December  31, 
19X1,  of  $1,500,000  and  $25,000,  respectively. 
The  LSC  grant  has  been  awarded  for  the 
twelve-month  period  January  1, 19X1,  to 
December  31, 19X1.  Q^C  has  received 
advance  funding  frt>m  LSC  in  the  amount  of 
$125,0(X).  The  advance  is  intended  to  support 
operations  for  the  firat  two  months  of  the 
subsequent  year  and  is  recorded  as  deferred 
support  on  the  balance  sheet  Both  Grants  are 
restricted — to  be  used  only  for  purposes 
authorized  under  the  Legal  Services 
Corporation  Act  of  1974.  as  amended.  Both 
LSC  and  the  United  Way  require  separate 
reporting  of  support  and  expenses  and 
changes  in  fimd  balances  applicable  to  their 
funding. 

(3)  Aimuity  Pension  Plan 

Included  in  employee  benefit  costs  are 
$11,000  in  19XX  and  $0,500  in  19X-1,  which 
represent  the  cost  of  a  noncontributory 
annuity  plan  to  provide  employees  with 
retirement  benefits.  Under  the  plan,  ELAC 
contributes  an  amount  equal  to  4V^%  of  the 
salaries  of  employees  with  more  than  three 
months  of  continuous  service.  There  are  no 
past  service  costs  associated  with  the  plan, 
and  employees  are  fully  vested  for  all 
contributions  on  thei/\ehalf  after  two  years. 


(4)  Commitments  and  Contingencies 

ELAC  has  entered  into  a  lease  agreement 
for  the  rental  of  office  space.  Under  the  lease 
agreement  ELAC  is  required  to  make  armual 
lease  payments  of  $1&000  throu^  October 
31, 19XX.  Such  lease  payments  are  adjustable 
every  two  years  due  to  the  property  tax 
escalation  clause  included  in  the  lease.  In 
addition,  ELAC  has  leased  certain  office 
equipment  which  requires  aimual  payments 
of  $5,000  through  19XX. 

ELAC  utilizes  the  judicare  method  to  meet 
the  Private  Attorney  Involvement  condition 
of  their  LSC  grant  This  condition  requires 
ELAC  to  expend  12.5  per  cent  of  their 
annualized  LSC  grant  to  involve  private 
attorneys  in  the  delivery  of  legal  services.  As 
of  December  31, 19XX,  ELAC  has  outstanding 
commitments  of  $30,000  for  cases  assigned  to 
the  judicare  panel  attorneys.  This  amount  has 
not  been  recorded  as  a  liability  since  the 
services  have  not  been  performed  as  of 
December  31, 19XX. 

(5)  Income  Taxes 

ELAC  is  exempt  frt>m  Federal  income  taxes 
under  Section  501(c)(3)  of  the  Internal 
Revenue  Service  Code  and  from  Virginia 
income  taxes.  In  addition.  ELAC  has  been 
determined  by  the  Internal  Revenue  Service 
not  to  be  a  "private  foundation"  within  the 
meaning  of  Section  509(a]  of  the  Code. 

(6)  Prior  Year  Financial  Information 

The  amounts  shown  for  19X-1  in  the 
accompanying  Statement  of  Support 
Revenue  and  Elxpenses  and  Changes  in  Fund 
Balances  are  included  to  provide  a  basis  for 
comparison  with  19XX  and  present 
summarized  totals  only.  Accordingly,  the 
19X-1  amounts  are  not  intended  to  present  all 
information  necessary  for  a  fair  presentation 
in  accordance  with  generally  accepted 
accoimting  principles. 

(7)  Management/ Administrative  and  General, 
and  Fund-Raising  Costs 

ELAC  estimates  its  management/ 
administrative  and  general  costs  (which 
include  overall  direction,  accounting, 
budgeting,  general  Board  activities  and 
related  items)  were  approximately  $93,000  in 
19XX  and  $89,500  in  19X-1.  In  addition,  ELAC 
has  determined  that  fund-raising  costs  are 
not  material. 

(8)  Transaction  With  a  Related  Party 

ELAC's  office  space  in  Richmond.  Virginia, 
is  rented  itom  the  chairman  of  ELACs  Board 
of  Directors.  Management  believes  the  rental 
payment  (currently  $18,000  a  year)  is  less 
than  the  rent  that  would  be  paid  to  a 
nonaffiliated  party. 

Appendix  n 

Economic  Legal  Aid  Corporation,  Richmond, 
Virginia 

(ILLUSTRATIVE)  Supplemental  Schedule  of 
Support,  Revenue  and  Expenses  and  Changes 
in  Fund  Balances  for  Legal  Services 
Corporation  Grants  for  the  Year  Ended 
December  31. 19XX.  With  Comparative  totals 
for  the  Year  Ended  December  31,  lflX-1 

Note. — ^As  discussed  in  Chapter  5.  support, 
revenue  and  expenses  and  changes  in  hmd 
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balances  for  LSC  grants  and  contracts  must 
be  presented  in  a  standard  format.  The 
supplemental  schedules  presented  in  this 
appendix  are  offered  as  an  acceptable 
alternative  to  meet  this  requirement  if  the 
recipient  chooses  to  present  the  basic 
rinancial  statements  using  a  different  fomut. 
If  this  option  is  elected,  the  supplemental 
schedules  must  be  covered  by  the  auditor's 
examination  (see  accompanying  opinion)  and 
must  be  included  with  the  basic  finwicial 
statements. 


Stewart.  Brown  ft  Company,  Certified  Public 
Accountants,  1200  Elm  Street.  Richmond, 
Virginia  22133.  (703)  785-8325 

March  is;  19XX. 

To  the  Board  of  Directors  of  Economic  Legal 
Aid  Corporation: 
Our  examination  was  made  for  the  purpose 
of  forming  an  opinion  on  the  basic  financial 
statements  taken  as  a  whole.  The 
accompanying  statements  of  Support, 
Revenue  and  Expenses  and  Changes  in  Fund 
Balances  for  Legal  Services  Corporation 
grants  and  contracts  for  the  year  ended 
December  31, 19XX.  with  comparative  totals 


for  the  year  ended  December  3t.  19X-1,  are 
presented  for  purposes  of  meeting  the  Legal 
Services  Corporation  reporting  requirements, 
and  are  not  a  required  part  of  the  basic 
Rnancial  statements.  These  supplemental 
statements  have  been  subjected  to  the 
auditing  procedures  applied  in  the 
examination  of  the  basic  flnancial  statements 
and.  in  our  opinion,  are  fairly  stated  in  all 
material  respects  in  relation  to  the  basic 
financial  statements  taken  as  a  whole. 

Stewart,  Brown  ft  Company,  Certified  Public 
Accountants 
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BOaOgC  LBGM.  MP  OORPORKnOI 

STATEMEWT  OF  SUPPORT,  REyENOE  AND  EXPENSES  FOR  LEGAL  SSVICES  OCWPRORATION  FUNDS 
FOR  THE  YEAR  ENDED  DECEMBER  31,  19XX,  WITH  OOMPARATWE  TOnALS  FOR  19X-1 


SUPPGRT  AND  REVENUE: 

Grants  and  contracts 

(Notes  1  and  2) 
Contributions  (Note  1) 
Donated  Services 
Gain  on  sale  o£  equipirent 
Interest  Income 


EXPENSES  (Note  1): 
Salaries  and  wages- 
Lawyers 
Paralegals 
Other  Staff 
Employee  benefits 


Space 

Rent 

Other  payments 
Equipment  Rental 
Office  supplies  and  expenses 
Telephone 
Travel 

Staff 

Others 
Training 

Staff 

Others 
Library 
Insurance 
Dues  and  Fees 
Audit 
Litigation 

Contract  services  -  clients 
Contract  Services  -  program 
Depreciation 
Other 


|i 


SUPPORT  AND  RR^ENUE 
a^BR  (UNDER)   EXPENSES 


Basic  Private  One- 
Field  Attorney  time 
Grant     Involvement   Grant 


TOTAL 


3,452   

1,315,^52    167,^0    75,(M0 


3,452 
1,576,45^ 


19X-1 


^1,312,500    ^187,500    ^5,000   $1,575,000     $1,350,000 


2,500 
1,35^, Sod 


512,169 

45,012 

42,911 

600,092 

560,090 

253,286 

19,523 

2,063 

274,872 

270,820 

146,401 

10,235 

5,206 

161,842 

^     151,000 

126,401 

9,032 

8,236 

143,669 

124,010 

i,036,iS7 

&y,m 

5d,41g 

1,180,475 

I,l05,9i0 

135,605 

9,236 

2,156 

146,997 

139,800 

20,178 

1,412 

* 

21,590 

20,480 

6,069 

6,069 

6,520 

22,559 

1,502 

3,218 

27,279 

28,020 

35,004 

2,031 

37,035 

35,010 

569 

569 

2,950 

2,599 

56 

2,655 

1 ,330 

1,141 

1,141 

1,070 

4,698 

893 

5,591 

5,210 

8,963 

8,963 

.       7,640 

15,023 

1,023 

16,046 

15,050 

893 

893 

700 

6,000 

580 

6,580 

6,860 

4,589 

4,589 

3,210 

86.965 

86,%5 

81,430 

9,001 

• 

9,001 

7,180 

1,303,938 

187,50(J 

71,(W0 

1,562,438 

1,468,380 

$      12,014 

$            0 

t  4,000 

i       16.014 

$  ^115,8^) 
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BODHOMC  LBSVL  AID  OORPOMJIOM 

STATPffiNT  OP  CHAWgES  IN  FUND  BAIANCES  FOR  LEGAL  SBVICES  ODRPORATION  FUNDS 
FOR  THE  YEAR  ENI«D  DECEMBER  31  >   19XX^  WITH  (COMPARATIVE  TOTALS  FOR  19X-1 


FUND  BALANCES, 
beginning  of  year 


Basic       Private  One- 

Field        Attorney  time 

Grant        Involvement      Grant 


^  63,105      $ 


^    0 


TOTAL 


19X-1 


^  63,105     ^  188,330 


SUPPORT  AND  REVENUE 
CVER  (UNDER)  EXPENSES 


12,014 


4,000 


16,014 


(115,880) 


OTHER  CHANGES  IN  FUND  BALANCES: 
Acquisition  of  property      (3,256) 
Note  payments  (5,689) 

Transfer  of  proceeds  from 

sale  of  equipment         8,956 
Returned  to  ISC 


(4,000) 


(3,256) 
(5,689) 

8,956 
(4,000) 


(4,980) 
(4,365) 


FUND 


BALANCES,  end  of  year   t  75.130 


^  4.000     ^  72.917     i  63.105 


Appendix  m 

Ohistrative  Auditan'  Supplemental  Letter 

Economic  Legal  Aid  Corporation  Recipient 
Number  400100 

Auditors'  Comments  for  Year  Ended 
December  31, 19XX 

Stewart.  Brown  &  Company.  1200  Elm  Street, 
Richmond.  Virginia  22133.  (703)  785-8325 
March  15, 19XX. 

To  the  Board  of  Directors  of  Economic  Legal 
Aid  Corporation: 

We  have  examined  the  financial 
statements  of  Economic  Legal  Aid 
Corporation  ("ELAC")  for  the  year  ended 
December  31, 19XX.  and  have  issued  our 
report  thereon  dated  March  15, 19XX.  As  a 
part  of  our  examination,  we  reviewed  and 
tested  ELAC's  system  of  internal  accounting 
control  to  the  extent  we  considered 
necessary  to  evaluate  the  system  as  required 
by  generally  accepted  auditing  standards. 
Under  these  standards  the  purpose  of  such 
evaluation  is  Id  estabhsh  a  basis  for  reliance 
thereon  in  determining  the  nature,  timing,  and 
extent  of  other  auditing  procedures  that  are 
necessary  for  expressing  an  opinion  on  the 
financial  statements. 

The  objective  of  internal  accounting  control 
is  to  provide  reasonable,  but  not  absolute, 
assurance  as  to  the  safeguarding  of  assets 
against  loss  from  unauthorized  use  or 
disposition,  and  the  reliability  of  financial 
records  for  preparing  financial  statements 
and  maintaining  accountability  for  asseUi. 
The  concept  of  reasonable  assurance 


recognizes  that  the  cost  of  a  system  of 
internal  accounting  control  should  not  exceed 
the  benefits  derived  and  also  recognizes  that 
the  evaluation  of  these  factors  necessarily 
requires  estimates  and  judgments  by 
management. 

There  are  inherent  limitations  that  should 
be  recognized  in  considering  the  potential 
effectiveness  of  any  system  of  internal 
accounting  contivl.  In  the  performance  of 
most  control  procedures,  errors  can  result 
from  misunderstanding  of  instructions, 
mistakes  of  judgment  carelessness,  or  other 
personal  factors.  Control  procedures  whose 
effectiveness  depends  upon  segregation  of 
duties  can  be  circumvented  by  collusion. 
Similarly,  control  procedures  can  be 
circumvented  intentionally  by  management 
with  respect  either  the  execution  and 
recording  of  ti-anactions  or  with  respect  to  the 
estimates  and  judgments  required  in  the 
preparation  of  financial  statements.  Further, 
projection  of  any  evaluation  of  internal 
accounting  control  to  future  periods  is  subject 
to  the  risk  that  the  procedures  may  become 
inadequate  because  of  changes  in  conditions 
and  that  the  degree  of  compliance  with  the 
procedures  may  deteriorate. 

Oiu-  study  and  evaluation  of  ELACs 
system  of  internal  accounting  control  for  the 
year  ended  December  31. 19XX.  which  was 
made  for  the  purpose  set  forth  in  the  first 
paragraph  above,  would  not  necessarily 
disclose  all  weaknesses  in  the  system. 
However,  during  such  shidy  and  evaluation 
certain  matters  came  to  our  attention.  All  of 
the  matters  dicussed  herein  were  considered 


during  our  examination  of  the  financial 
statements  as  of  December  31, 19XX,  and 
they  do  not  modify  our  opinion. 

These  matters  will  be  considered  by  us  in 
connection  with  subsequent  examinations. 
Our  study  and  evaluation,  which  included  the 
areas  specified  in  the  Legal  Services 
Corporation's  "Audit  and  Accounting  Guide 
for  Recipients  and  Auditors"  issued  in  August 
1976  with  the  latest  revision  in  [insert  latest 
revision  date  from  paragraph  1-11.)  disclosed 
the  following  matters  that  we  would  like  to 
call  to  your  attention. 

1.  Suggestions  of  improving  internal  control 
procedures: 

a.  The  petty  cash  fund  is  not  maintained  on 
an  imprest  basis.  With  an  imprest  system, 
control  over  this  fund  would  be  facilitated 
and  improved.  Also,  the  ability  to  check 
compliance  could  be  facilitated  if  the  petty 
cash  fund  were  established  at  a  fixed  amount 
and  the  petty  cash  custodian  were  required  to 
retain  cash  and  vouchers  equal  to  the  fixed 
amount.  Reimbursement  of  the  petty  cash 
fund  should  be  made  for  the  exact  amount  of 
the  petty  cash  vouchers  being  submitted  for 
reimbursement. 

b.  Checks  to  reimburse  the  petty  cash  fund 
are  made  payable  to  "Cash".  Checks  written 
in  this  manner  are  fully  negotiable  should 
they  be  misplaced  or  stolen.  This  risk  can  be 
eliminated  by  having  petty  cash 
reimbursements  made  payable  to  "Martha 
Jones — Petty  Cash  Custodian". 

c.  Currently,  one  employee  writes  checks, 
maintains  the  cash  disbursements  journal 
and  receives  and  reconciles  bank  statements. 
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We  recognize  that  because  of  the  limited 
number  of  personnel,  total  segregation  of 
duties  is  not  practicable  or  expedient 
However,  we  believe  internal  control  could 
be  strengthened  without  undue  interruption  if 
bank  rmoociliations  were  assigned  to 
anothet  esnployee  who  would  also  initiaUy 
receive  the  unopened  stateowats. 

d.  Invoices  are  not  canceled  when  paid  but 
are  simply  Tiled  away  with  the  check  copy 
attached.  In  order  to  eliminate  the  possibility 
of  the  double  payment  of  an  invoice.  ««« 
recommend  that  all  supporting  documents  be 
canceled  through  the  use  of  a  "Paid"  stamp  or 
by  desrly  marking  the  invoice  "Paid"  by 
hand. 

e.  ELAC  does  not  maintain  payroll 
withholding  authorizations  for  employees. 
State  and  Federal  laws  require  that  all 
employers  maintain  these  authorizations 
Authorization,  forms  should  be  obtained  from 
the  appUcable  government  agencies  and 
completed  by  all  employees. 

2.  Significant  and  unusual  transactions 
noted  during  the  accounting  period: 

a.  The  Director  of  ELAC  aeted,  in  fiscal 
19XX.  as  a  referee  for  the  Fairfax  County 
courts  one  day  a  month.  The  fees  he  received 
for  these  services  were  turned  over  to  ELAC 
and  recorded  in  the  general  fund.  A 
proportionate  amount  of  his  salary  for  diis 
time  was  charged  to  the  general  fund. 

b.  In  addition  to  the  value  recorded  in  the 
financial  statements  for  the  law  library, 
ELAC  has  out-of-date  law  books  which 
would  have  an  approximate  value,  were  they 
updated,  of  $5,100.  Management  estimates  it 
will  cost  S2.500  to  update  these  volumes. 
Since  these  sets  have  no  current  value  to 
ELAC,  no  amount  has  been  recorded  for  them 
in  the  financial  statements. 

c.  At  various  times  throughout  19XX  and 
19X-1,  BLAC  borrowed  non-interest  bearing 
funds  from  other  programs  due  to  temporary 
cash  shortages.  These  borrowings  amounted 
to  $12,500  and  $13,900  from  the  XYZ  Legal 
Aid  Society  for  fiscal  IQXX  and  19XX. 
respectively,  and  $3,500  from  the  Fairfax 
County  Economic  Action  Development 
Studies  Program.  All  amounts  were  repaid  to 
the  lenders  in  the  same  year  the  funds  were 
received 

d.  The  office  space,  currently  being  rented 
by  the  program  is  owned  by  ELAC's  board 
chairman.  The  annual  rental  charge  for 
similar  office  space  in  the  area  is 
substantially  higher  than  the  rates  charged 
ELAC. 

3.  ELAC  is  In  compliance  w\th  the  financial 
and  accounting  conditions  of  the  grant  except 
as  follows: 

During  the  year  ELAC  sold  equipment  with 
an  original  cost  of  flOJXW  for  tijOOO. 
Managament  advised  us  that  $2,000 
represented  the  fair  market  value  at  the  time 
of  sale.  We  could  not  independently  confirm 
that  the  equipment  had  been  advertised,  as 
required  by  LSC's  Property  Management 
Manual  or  that  $2,000  approximated  the  fair 
market  value. 

4.  Costs  incurred  under  the  LSC  grant  were 
tested  by  us  in  aocordanca  with  generally 
accepted  auditing  standards  to  the  extent 
such  costs  came  within  the  scope  of  our  work 
necessary  to  issue  an  opinion  on  the  financial 
statements.  As  a  result  of  tbe  examination. 


$S,C28,00  of  eosU  have  bean  bstad  on  Exhibit 
1  for  a-determination  by  LSC  as  to  whether 
such  costs  are  in  accordance  with  the  criteria 
of  Chapter  4  of  the  Guide  or  with  dte  terms  of 
the  LSC  grant.  ' 

S.  We  reviewed  «nth  the  Program  Director 
the  ooinnents  disciosad  in  the  previous 
audit's  supplemental  letter.  Except  for  the 
items  listed  below,  steps  had  been  taken  to 
implement  all  suggestions  by  December  31. 
19XX. 

a.  Items  (a)  and  (b)  of  Section  1  of  this 
letter  were  incladeid  in  die  previous 
supplemental  letter. 

b.  Support  for  a  $295  airplane  ticket,  noted 
as  unsupported  in  the  previous  report  has  not 
been  obtained  by  the  program  nor  has  this 
exception  been  cleared  to  the  satisfaction  of 
the  LSC  monitoring  office  director. 

This  letter  of  comments  is  furnished  solely 
for  the  information  of  management  and  the 
Legal  Services  Corporation  and  is  not  to  be 
used  for  any  other  purpose. 

Very  truly  yours, 

Stewart  Brown  ft  Company 

Exhibit  1— Questioned  Costs 
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AppenAx  IV — ^Aooounting  Procedures 
and  Internal  Contatrf  Cheddist 

The  essence  of  an  effective  system  of 
Internal  control  is  the  segregation  of 
duties  in  such  a  way  that  the  persons 
responsible  for  the  custody  of  assets 
and  conduct  of  operations  have  no  part 
in  the  keeping  of.  and  do  not  have 
access  to,  the  records  which  establish 
accounting  control  over  the  assets  and 
the  operations.  Duties  of  individuals 
should  be  so  divided  as  to  minimize  the 
possibility  of  collusion,  perpetration  of 
irregularities,  and  falsification  of  the 
accounts.  The  objective  is  to  provide  the 
maximum  safeguards  practicable  in  the 
circumstances,  giving  due  consideration 
the  risks  involved  and  the  cost  of 
maintaining  the  controls. 

The  following  checklist  is  provided  as 
a  guideline  for  recipients'  management 


to  direct  attention  to  practicable 

revisions  of  accoimting  procedures  or 
internal  oontrob  which  can  be  made  to 
strengthen,  improve,  or  simplify  tbe 
existing  systeoL  This  checklist  ^ould 
not  \fe  considered  all-inclusive  nor  are 
all  items  considered  necessary  for  all 
recipients.  This  is  an  area  where 
recipients  should  utilize  the  expertise  of 
their  auditors  in  a  continuing 
relationship  to  maximize  the  services  an 
auditor  can  provide.  The  items  marked 
with  an  asterisk  (*)  are  considered 
fundamental  and  essential  element  of 
internal  controls.  There  should  be  few 
legitimate  reasons  not  to  include  these 
as  part  of  each  recipient's  procedures. 

A.  General 

*\.  Has  a  system  of  authorizations 
and  approvals  been  established  to 
require  appropriate  managerial  approval 
for  all  significant  actions  or  financial 
transactions  of  the  organization? 

*2.  Has  a  chart  of  accoimts  been 
established  to  identify  all  accounts  in 
the  accotmting  system? 

*3.  Does  the  organization  use  tfie 
doubie-entry  accounting  system? 

*4.  Are  transactions  in  the  accounting 
records  properly  authorized,  as 
evidenced  by  supporting  doctmientation 
containing  the  appropriate  approving 
official's  signature? 

*5.  Are  bank  accounts  authorized  by 
the  Board  of  Directors? 

*6.  Are  employees  and  offices  who 
handle  assets  or  perform  signiHcant 
financial  duties  bonded? 

*7.  Are  budget  controls  established  to 
provide  a  clean  cutoff  between  periods 
with  respect  to  the  recording  of  support 
and  expenses? 

9.  Has  a  general  policy  with  respect  to 
insurance  coverage  been  deRned  and 
procedures  instituted  to  insure  that  all 
significant  business  risks  have  been 
covered?  Is  insurance  coverage 
periodically  reviewed  with  a  competent 
insurance  agent? 

*10.  Are  jounud  entries  adequately 
explained,  supported,  and  approved  by 
a  responsible  officer  or  employee? 

11.  Does  the  recipient  prepare  and  use 
an  aimual  overall  financial  plan  or 
operating  budget  to  allocate  its 
resources  and  provide  a  system  of 
evaluation  and  control? 

12.  Does  the  recipient  have  an 
accounting  and  financial  manual  that 
stipulates  the  financial  duties  of 
employees? 

13.  Is  there  an  organization  chart  to 
show  definite  lines  of  responsibility  and 
authority? 

14.  Are  employees  required  to  take 
annual  vacations,  and  are  duties 
assigned  to  others  in  the  absence  of  an 
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employee  on  vacation  or  otherwise 
absent? 

15.  Are  the  accounting  policies 
followed  by  the  organization  in 
agreement  with  those  stipulated  by  their 
grants  and  contracts? 

16.  Where  feasible,  are  common  or 
indirect  costs  accumulated  into  cost 
pools  for  later  allocation  of  costs  to  each 
project,  contract,  and  grant? 

17.  Are  bases  used  to  allocate  cost 
pools  equitable  and  approved  by  the 
various  funding  organizations? 

B.  Personnel  and  Payroll 

*1.  Are  salary  and  wage  rates 
approved  by  a  responsible  officer  in 
writing  and  are  procedures  adequate  to 
provide  that  employees  are  paid  in 
accordance  with  approved  budget, 
wage,  or  salary  rates? 

*2.  Do  procedures  provide  for  the 
proper  withholding  and  payment  of 
applicable  Federal,  state,  and  local 
income  and  payroll  taxes? 

3.  Are  employees  furnished 
information  as  to  their  earnings, 
deductions  from  earnings,  etc.,  on  their 
payroll  stubs? 

4.  When  employees  are  initially  hired, 
do  procedures  provide  for  reference 
checks  and  confirmation  of  prior  salary 
and  employment  data,  and  is 
documentation  made  of  these 
procedures  and  maintained  as  part  of 
the  employees'  files? 

5.  Are  payroll  checks  signed  by 
persons  having  no  part  in  preparing  the 
payroll? 

6.  Are  there  personnel  policies 
prohibiting  employment  of  individuals 
wh-jch  could  result  in,  nepotism  or 
conflict  of  interest? 

7.  Are  the  payroll  bank  accounts 
reconciled  by  employees  who  have  no 
other  functions  with  respect  to  the 
payrolls? 

8.  Do  procedures  followed  in 
reconciling  payroll  bank  accounts 
include  the  checking  of  names  on  pay 
checks  against  payroll  records  and  the 
examination  of  endorsements  on 
checks? 

*9.  Is  the  reconciliation  reviewed 
critically  each  month  by  an  officer  or 
responsible  employee? 

10.  Is  an  independent  test  made  of 
hours,  rates,  or  other  bases  of  payment 
by  reference  to  attendance  records, 
employment  authorizations,  approved 
rate  changes,  etc.  by  someone  not 
connected  with  the  preparation  or 
distribution  of  the  payroll? 

11.  Are  personnel  policies  established 
in  writing? 

*12.  Are  employees'  hours  worked 
approved  by  the  employees'  supervisor? 

*13.  Are  records  kept  on  personnel 
actions  including  hiring,  promotion. 


dismissal,  and  resignation  of  both  full- 
time  and  part-time  employees? 

14.  Are  labor  hours  charged 
(distributed)  to  projects,  contracts,  and 
grants  based  on  time  distribution 
records,  which  identify  the  total  time 
actually  spent  by  ell  individuals  who 
charged  time  directly  to  projects, 
contracts,  and  grants? 

15.  Are  payroll  totals  checked  against 
labor  distribution  totals  which  are 
compiled  from  the  original  time  records? 

*16.  Are  payrolls  disbursed  from  an 
imprest  bank  account  restricted  for  that 
purpose? 

*17.  Do  the  personnel  and/or  payroll 
records  include  the  following  or  similar 
records: 

a.  An  attendance  record? 

b.  Vacation,  sick  and  other  excused 
leave  records? 

c.  Individual  payroll  record  fonnf 

d.  A  payroll  register? 

e.  Notification  concerning 
appointments,  terminations,  position 
classifications,  and  salary  rates? 

18.  When  employees  work  overtime, 
are  there  procedures  to  provide  for 
(where  applicable): 

a.  Authorizing  and  paying  overtime 
only  to  employees  entitled  to  receive 
overtime  pay? 

b.  Recording  earned  and  used 
compensatory  time  in  Ueu  of  overtime 
pay? 

19.  Where  duties  require  employees  to 
spend  time  away  from  their  officies,  do 
they  prepare  reports  disclosing  their 
weekly  or  monthly  activities? 

20.  Are  duties  of  those  preparing 
payroll  rotated? 

•21.  Is  a  "tax  return  calendar"  or  other 
method  used  to  insure  timely 
preparation  and  filing  of  various  payroll 
tax  returns? 

C.  Procurement 

1.  Are  supplies  in  storage  reasonably 
protected  from  theft,  deterioration  and 
damage? 

2.  Do  procedures  provide  for  the 
solicitation  of  prices  for  purchase,  rent, 
and/or  lease  of  fixed  assets? 

3.  Do  procedures  provide  that 
consideration  will  be  given  to  the  cost 
advantages  of  buying  versus  renting 
equipment  and  oUier  nonexpendable 
property? 

4.  Are  approved  vendor  lists  used  for 
recurring  purchases? 

*5.  Does  the  recipient  have  a 
systematic  method  for  determining  what 
supplies  are  needed  and  in  what 
quantities? 

6.  Are  prenumbered  purchase  orders 
used  and  appropriate  authorization 
obtained  prior  to  purchase,  rent,  or  lease 
of  equipment  and  supplies. 


7.  Are  receiving  documents  prepared 
(e.g.  receiving  log  or  ticket)  and 
inspection  of  goods  made  without 
reference  to  purchase  order? 

8.  Are  invoices,  purchase  orders  and 
receiving  documents  compared  and 
accounted  for  by  person  not  having  any 
other  purchase  or  receiving  functions? 

9.  Axe  purchase  orders  outstanding  for 
long  periods  of  time  investigated? 

E.  Legal  Consultants/Contract  Services 

*\.  Are  procedures  in  effect  to  provide 
for  formal  approval  by  the  Monitoring 
Office  Director,  Board  of  Directors,  or 
other  high  level  authority,  or  consultant 
and  contract  service  agreements  over 
prescribed  limits? 

*2.  Are  there  adequate  procedures  to 
ensure  that  all  necessary  funding  source 
approvals  are  obtained  prior  to  entering 
into  contracts? 

3.  Do  procedures  provide  for  the 
solicitation  of  proposals  or  bids  prior  to 
contract  award? 

*4.  Are  contracts  written  so  that  the 
services  to  be  rendered  are  clearly 
defined? 

5.  Does  the  organization  have  controls 
for  determining  whether  contracts  are 
properly  executed? 

F.  Travel 

*\,  Does  the  organization  have  formal 
written  travel  policies? 

*2.  Is  adequate  support  (e.g.  lodging 
receipts,  air  fare  tickets)  received  from 
an  employee  before  reimbursement  for 
travel  expenses  is  made? 

*3.  Are  there  adecjuate  controls  over 
the  accounting  for  advances  and 
reimbursements  for  travel  expenses 
made  to  employees? 

4.  For  out-of-town  travel,  do 
employees  prepare  trip  reports 
documents  the  reasons  and/or  the 
results  of  the  trip? 

G.  Controls  Over  Cash  Disbursements 

•l.  Are  all  checks  prenumbered? 

*2.  Are  all  payments,  except  those 
made  from  petty  cash,  made  by  check? 

*3.  Are  persons  who  sign  checks 
designated  by  the  Board  of  Directors? 

*4.  When  checks  (except  payroll)  are 
presented  for  signatures,  are  the 
supporting  vouchers  and  invoices  also 
presented? 

•5.  Are  there  appropriate  controls  to 
assure  that  payments  are  made  only  for 
allowable  items  of  costs,  as  defined  by 
the  terms  of  the  respective  contracts  and 
grants? 

*6.  Are  there  procedures  to  insure  that 
checks  are  never  drawn  payable  to: 

a.  Officers  or  employees  with  the 
understanding  that  the  cash  is  to  be 
used  for  organization  purposes  (other 
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than  for  travel  reimbursements,  petty 
cash  reimbursements,  etc.)? 

b.  Cash,  bearer,  or  similar  payee 
which  renders  the  check  payable  to 
bearer? 

c.  Other  payee  when  the  payee  named 
is  not  intended  as  the  party  to  retain  the 
funds? 

7.  Are  written  accounting  policies  and 
procedures  established  to  describe  the 
accounting  system  and  assure  that 
similar  transactions  are  processed 
consistently? 

*8.  Are  there  procedures  to  insure  that 
blank  checks  are  never  signed  in 
advance? 

*9.  Have  there  been  procedures 
adopted  to  insure  that  the  names  of 
individuals  once  authorized  as  check' 
signers  are  not  retained  in  the  signature 
lists  on  file  with  the  banks  after  the 
individuals  have  left  the  employ  of  the 
recipient  or  have  been  transferred  to 
duties  incompatible  with  check  signing? 

*10.  Is  there  an  appropriate  system  for 
filing  checks,  check  copies,  and 
supporting  documents;  and  are 
supporting  documents  filed  in  such  a 
manner  so  as  to  be  readily  located? 

11.  Are  supporting  documents  marked 
'  paid  or  otherwise  canceled  and  the 

check  number  and  date  of  payment 
indicated  to  prevent  duplicate 
payments? 

12.  Is  a  check  protector  used? 

13.  Where  a  mechanical  check  signer 
is  used,  is  the  signature  die  under 
adequate  control? 

H.  Controls  Over  Cash  Receipts 

*\.  Are  cash  receipts  deposited 
currently  and  intact? 

*2.  Does  the  accounting  system 
identify  the  receipt  and  expenditure  of 
program  funds  separately  for  each 
contract  and  grant  requiring  separate 
reporting? 

3.  Are  bank-stamped  duplicate  deposit 
slips  compared  with  the  Cash  Receipts 
Journal? 

*4.  Does  the  employee  who  opens  the 
mail  list  the  receipts  in  detail  in  a  cash 
receipts  log  and  is  this  record  used  by 
someone  independent  of  other 
accounting  functions  to  verity  the 
amount  recorded  in  the  general  ledger 
and  deposited  in  the  bank? 

/.  Bank  Reconciliation  Procedures 

*1.  Are  bank  accounts  reconciled 
monthly? 

2.  Does  the  reconciliation  procedure 
include: 

*a.  Comparison  of  checks  with 
cashbook  as  to  number,  date,  payee,  and 
amount? 

b.  Examination  of  signatures  and 
endorsements,  and  procedures  for  the 
return  of  inadequately  endorsed  checks, 


paid  by  banks,  to  the  banks  for  proper 
endorsements? 

*c.  Examination  of  voided  checks? 

*d.  Accounting  for  serial  numbers  of 
checks? 

e.  Comparison  of  dates  and  amounts 
of  daily  deposits  as  shown  by  the  cash 
receipts  records  with  the  bank 
statements? 

f.  Test-check  of  details  shown  on 
authenticated  duplicate  deposit  slips 
obtained  directly  from  the  banks  against 
the  corresponding  details  in  the  cash 
receipts  records? 

*3.  Are  bank  statements  and  paid 
checks  delivered  unopened  directly  to 
the  person  preparing  the  reconciliaton? 

/.  Segregation  of  Duties 

1.  Does  the  bookkeeper's  duties 
exclude  the  following  functions: 

a.  Receive  cash*or  checks? 

b.  Open  the  incoming  mail? 

c.  Prepare  bank  deposits? 

d.  Sign  checks? 

2.  Does  an  individual  other  than  the 
person  who  prepares  the  bank  deposit 
slip  actually  deposit  the  cash  in  the 
bank? 

3.  Is  the  mail  opened  by  a  person  who 
does  not  prepare  the  bank  deposit? 

4.  Do  the  duties  of  the  person 
preparing  the  bank  reconciliation 
exclude: 

a.  Posting  to  the  books  of  account? 

b.  Handling  cash? 

c.  Signing  checks? 

5.  Are  checks,  after  being  signed, 
controlled  and  mailed  out  by  an 
individual  who  does  not  have  any  other 
accounting  duties? 

K.  Petty  Cash  Controls 

*1.  Is  responsibility  for  the  petty  cash 
fund  vested  in  only  one  person? 
*2.  Are  petty  cash  vouchers: 

a.  Required  for  each  petty  cash 
disbursement? 

b.  Signed  by  the  recipient  of  the  cash 
disbursed? 

c.  Executed  in  ink? 

d.  Approved  by  a  responsible  person? 
*3.  Are  petty  cash  disbursements 

evidenced  by  properiy  approved 
supporting  data? 

*4.  Are  supporting  data  for  petty  cash 
disbursements  checked  at  time  of 
reimbursement? 

*5.  Are  petty  cash  reimbursements 
made  payable  directly  to  the  petty  cash 
custodian  by  name  rather  than  to  cash, 
bearer,  etc.?  -^ 

*6.  Are  petty  cash  funds  maintained 
on  an  imprest  basis? 

*7.  Are  there  procedures  to  insure  that 
the  cash  receipts  are  not  commingled 
with  the  petty  cash  fund? 

8.  When  the  petty  cash  fund  is 
reimbursed,  is  a  notation  of  payment 


made  on  the  supporting  data  to  prevent 
duplicate  payment? 

9.  Is  the  petty  cash  bank  account 
reconciled  by  an  employee  independent 
of  the  petty  cash  custodian? 

10.  Are  petty  cash  funds  audited  by 
surprise  counts  by  an  independent 
person  to  ensure  the  fund  does  not 
include  personal  checks,  lOU's  etc.,  and 
that  the  petty  cash  fund  balances? 

L  Client  Deposits  Controls 

*1.  Are  client  funds  deposited  into  a 
bank  account  used  only  for  the  client's 
intended  purpose? 

*2.  Was  the  chent  trust  bank  account 
approved  by  the  Board  of  Directors? 

3.  Are  two  signatures  required  on 
checks? 

4.  Is  the  account  reconciled  by  an 
individual  not  involved  with  client 
deposit  operations? 

*5.  Are  prenumber  receipts  given  to 
clients  for  all  checks  and  cash  received? 

*6.  Are  the  following  records 
maintained  for  the  accounts? 

a.  A  receipts  book  with  pre-numbered 
receipts. 

b.  A  cash  disbursements  journal. 

c.  A  detailed  record  of  the  activity  for 
each  cUent's  deposit. 

Appendix  V— Accounting  for  Property 

V-1  Capitalization 

The  following  illustrates  the 
accounting  entries  to  record  the 
purchase  of  equipment  using  LSC  funds. 
The  cost  of  the  equipment  is  assumed  to 
be  $52,000  and  the  account  numbers  are 
taken  from  the  chart  of  accounts  which 
is  illustrated  in  paragraph  2-3.1  of 
Chapter  2. 

Illustration  1.1 — ^To  record  equipment 
purchased  with  cash. 

Dr  Acquisition  of  property $52,000 

CrtCash „ „ $52,000 

To  record  the  cost  of  property  in  a 
property  acquisition  account  which  will 
be  closed  to  the  appropriate  fund 
balance  at  year-end. 

For  management  reporting  purposes, 
fixed  asset  purchases  are  treated  as 
expenses  during  the  year  and  closed  to 
the  appropriate  fund  balance  as  a  fund 
transfer  along  with  all  support  and 
expense  accounts  at  year-end. 

Illustration  1.2 — A  second  entry  is 
required  (normally  made  quarterly  or  at 
the  end  of  the  year)  to  record  the  asset 
in  a  balance  sheet  accounting. 

Dr  Furniture,  Fixtures,  Equipment $52,000 

Cr  Fund  Balance— Property „.  $52,000 

Illustration  2.1 — To  record  equipment 
financed  partially  by  debt 

(a)  Dr  Acquisition  of  Property $2,000 

Dr  Furniture,  Fixtures,  and 

Equipment $Sa000 
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CrCash $2,000 

Cr  Note  Payable $50,000 

|b)  Dr  Furniture.  Fixtures,  and 

Equipment $2,000 


Cr  Fund  Balance — ^Property $2,000 

To  record:  (a)  The  purchase  of 
equipment  costing  $52,000  with  a  $2,000 
cash  downpayment  with  the  balance 
financed  by  a  $50,000  note.  A  second 
entry  (b)  similar  to  the  second  entry  in 
Illustration  1.2  is  necessary  to  record  the 
cash  portion  of  the  asset  cost  in  the 
balance  sheet  account — Furniture, 
Fixtures  and  Equipment. 

Illustration  2.2— To  record  periodic 
payments  on  the  note  payable. 


(a)  Dr  Acquisition  of  Property . 
Dr  Interest  Expense 


_.   $4,000 
500 

Cr:  Cash _ 4,500 


(b)  Dr  Note  Payable $4,000 

Cr  Fund  Balance— Property $4X100 

To  riecord  (a)  payments  of  debt 
installments  in  the  Acquisition  of 
Property  account  (which  will  be  closed 
to  the  applicable  fund  balance)  and  the 
related  interest  expense:  and  (b)  to 
record  the  increase  in  equity  in  the 
Property  Fund  resulting  from  payments 
on  the  Note  Payable. 

The  Acquisition  of  Property  account 
should  be  reported  in  the  changes  in 
fund  balance  section  of  the  Statement  of 
Activity  as  an  increase  in  the  property 
fund  balance  and  a  decrease  in  the 
applicable  operating  fimd  balance — in 
this  case,  the  LSC  fund  balance. 

When  a  recipient  has  historically 
expensed  property  and  such  property  is 
still  in  use,  an  entry  to  capitalize  these 
assets  can  be  made  by  recording  the 
furniture,  fixtures  or  equipment  at  its 
original  cost,  less  accumulated 
depreciation.  In  the  absence  of  accurate 
historical  cost  records,  an  appraisal  or 
other  estimate  of  the  cost  will  be 
satisfactory.  A  cost-based  appraisal 
contemplates  recording  property  on  the 
basis  of  catalog  prices,  vendor  price 
lists,  or  another  reasonable  source.  Each 
recipient  should  exercise  judgment  in 
using  a  reasonable  method  to  determine 
an  amount  to  be  capitalized. 

V-2  Depreciation  "" 

LSC  suggests  that  the  straight-line 
depreciation  method,  with  the  following 
guidelines  for  estimated  useful  lives,  be 
followed.  Internal  Revenue  Service 
guideline  lives  or  other  criteria  may  be 
used  if  a  recipient  believes  the  criteria 
below  are  not  appropriate  for  the 
program's  assets. 


Buildings 30  to  40  years. 

Furniture,  fixtures,  and      5  to  10  years. 

equipment 
Leasehold  Term  of  lease  or 

improvements.  life  of 

improvements 
whichever  is 
shorter. 


Using  the  earlier  example,  assuming  a 
useful  hfe  of  ten  years,  a  salvage  value 
of  $6,000  and  depreciation  computed  on 
the  straight-line  method,  depreciation  on 
the  equipment  for  one  year  is  $4,600 
($46,000  divided  by  10)  and  would  be 
recorded  in  the  property  fund  as  follows: 

Dr  Depreciation  and  Amortization 
Expense $4,000 

Cr  Accumulated  Depreciation — Fui^ 
niture.  Fixtures  and  Equipment $4,600 

During  the  year  of  acquisition  or 
disposal,  the  recipient  should  record 
one-half  year's  depreciation  expense  for 
convenience. 

Depreciation  may  be  computed  on  an 
item-by-item  or  group  basis.  The  item- 
by-item  basis  is  probably  the  simplest 
method  when  a  program  has  few  items. 
The  group  basis  consolidates  similar 
type  items  (i.e.— all  furniture,  all  office 
equipment,  etc.)  purchased  during  a  year 
(vintage-year)  and  considers  them  as 
one  group  (i.e.,  furniture,  equipment, 
etc.).  Therefore,  depreciation  records  are 
maintained  for  the  group  instead  of  each 
individual  item  within  the  group.  The 
clerical  effort  required  is  significantly 
reduced  using  the  "vintage  year" 
method  when  there  are  a  large  number 
of  assets. 

However,  a  record  detailing  original 
cost  of  each  item  within  the  group 
should  be  maintained  by  year  to  be  used 
if  particular  items  are  sold  or  retired 
before  they  are  fully  depreciated  (this 
subject  will  be  discussed  later). 
Depreciation  for  groups  of  assets  is 
computed  identically  as  depreciation  for 
an  individual  item  which  was  illustrated 
in  the  previous  paragraph. 

V-3  Sales 

The  net  gains  or  losses  from  the  sale 
of  pr(H)erty  and  equipment  should  be 
reported  as  revenue  or  expense  in  the 
property  fund.  Gain  or  loss  on  a 
transaction  is  defined  as  the  difference 
between  the  sales  proceeds  and  the  net 
book  value  of  the  asset  (original  cost 
reduced  by  accumulated  depreciation  to 
the  date  of  sale). 

Proceeds  from  the  sale  of  LSC 
property  are  not.  as  a  general  policy, 
required  by  LSC  to  be  reinvested  in 
property.  Proceeds,  if  not  reinvested  in 
property,  should  be  transferred  to  the 


LSC  fiind  balance  and  used  for  general 
program  purposes,  which  would  not 
result  in  a  permanent  increase  in 
annualized  funding  requirements.  Sales 
or  other  dispositions  of  property  must  be 
completed  in  accordince  with  the 
provisions  of  LSC's  Property 
Management  Manual. 

The  following  illustrates  the  recording 
of  a  sale  when  a  gain  (Illustration  1)  is 
realized  or  a  loss  (Illustration  2)  is 
.  incurred: 

Illustration  1 — Sale  of  equipment  at 
more  than  net  book  value. 

Assumptions: 

a.  Equipment  was  originally 
purchased  for  $52,000. 

b.  At  time  of  sale,  accumulated 
depreciation  was  $46,000. 

c.  Asset  was  sold  for  $20,000. 
Sales  of  assets  can  be  recorded  most 

conveniently  by  utilizing  the  following 
two  entries. 

1.  The  first  entry  is  necessary  to 
record  the  transaction  when  it  occurs. 

D^Ca»h -•- ~ ....J$20JOOO 

Dr  Accumulated  Depreciation- >.._4eAX) 

Cr  Furniture,  Fixtures,  and 

Equipment — S24I0O 

Cr  Gain  on  Sale  of  Property ._..._ 14,000 

To  record  the  receipt  of  a  cash 
payment  for  property  sold;  clear  the 
related  asset  and  accumulated 
depreciation  accounts;  and  record  the 
gain  on  the  sale. 

2.  The  second  entry  can  be  made  as  a 
closing  entry  monthly,  quarterly,  or  at 
year-end. 

Dr  Fund  Balance — Property „..„ $Z0,000 

Cr  Proceeds  from  Sale  of  Property „  20,000 

To  relieve  the  property  fund  balance 
for  the  unadjusted  original  cost  ($6,000) 
and  gain  ($14,000)  being  carried  therein, 
and  record  the  related  proceeds  from  the 
sale  in  the  LSC  fund. 

Illustration  2— Sale  of  equipment  at 
less  than  net  book  value. 

Assumptions:  Some  as  Illustration  1 
except  that  the  equipment  was  sold  for 
only  $1,000. 

1.  Again,  the  first  entry  is  necessary  to 
record  the  transaction  when  it  occurs. 

Dr:  Cash $i,ooo 

Dr:  Accumulated  Depreciation 46.000 

Dr  Loss  on  Sale  of  Property  _„ 5,000 

Cr  Furniture,  fixtures,   and 
equipment _ 52,000 


To  record  the  receipt  of  a  cash 
payment  for  property  sold;  clear  the 
related  asset  and  accumulated 
depreciation  accounts;  and  record  the 
loss  on  the  sale. 
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2.  The  second  entry  again  can  be 
made  as  a  closing  entry  monthly, 
quarterly,  or  at  year-end. 

Dr  Fund  Balance — Property $1,000 

Cr  Proceeds  from  Sale  of  Property 1,000 

To  relieve  the  property  fund  balance 
for  the  remaining  unadjusted  original 
cost  ($1,000)  and  record  the  proceeds 
from  the  sale  in  the  LSC  fund. 

V-4  Vintage-Year  Adjustments 

When  the  group  (vintage-year) 
method  is  used,  gains  or  losses  are 
recorded  similarly.  If  an  item  is  included 
in  a  group  being  depreciated  over  ten 
years,  and  four  years  depreciation  has 
been  recorded  at  the  time  of  the  sale, 
then  the  basis  (i.e.,  cost  less 
accumulated  depreciation)  for  the  item 
is  e/lO  of  its  historical  cost. 

It  should  be  noted  that  when  an  item 
is  removed  from  a  "group"  account,  the 
annual  depreciation  of  that  group  must 
be  adjusted  for  the  item  deleted.  For 
example,  assume  a  group  originally 
consisted  of  ten  items  costing  $1,000  in 
total  and  depreciated  over  ten  years 
(depreciation  expense  is  $100  per  year). 
If  one  item  costing  $100  was  sold  after 
five  years  (50%  of  useful  life]  the 
computation  of  subsequent  years' 
depreciation  would  be  as  follows: 

Cost  of  remaining  property 

($1,000-$100)=$900 
Divided  by  useful  life  of  10  years =$90  annual 

depreciation 

V-5  Write-offs 

Amounts  required  to  be  written  off 
through  abandonment  or  other  loss 
should  be  recognized  as  expense  in  the 
property  and  equipment  fund.  The 
following  illustrates  the  write-off  of 
equipment  originally  costing  $52,000 
with  accumulated  depreciation  of 
$46,000  at  date  of  abandonment: 

Dr:  Loss  on  abandonment  of  equip- 
ment   _ $8,000 

Dr  Accumulated  depreciation — 
Furniture,  flxtures,  and  equip- 
ment      46.000 

Cr  Furniture,  fixtures,  and 
equipment 52,000 

Appendix  VI — Functional  Classification 
of  Expenses 

The  Accounting  Standards 
Subcommittee  on  Nonprofit 
Organizations  of  the  American  Institute 
of  Certified  Public  Accountants  (AICPA) 
has  published  recommendations  with 
respect  to  accounting  and  reporting  by 
nonprofit  organizations  which  were  not 
previously  covered  by  industry  guides. 
Legal  services  programs  are  included  in 
this  category.  The  recommendations 
from  that  Committee  are  contained  in  a 
"Statement  of  Position  No.  78-10"  dated 
December  31, 1978. 


The  functional  basis  of  accounting 
requires  the  addition  of  a  Statement  of 
Expenses  by  Function.  The  Statement  of 
Expenses  by  Function  analyzes  both 
natural  expense  categories  and 
functional  activities  of  the 
organize tion.Tthe  resulting  statement  is 
illustrated  in  the  exhibit  immediately 
following.  ^ 

Purpose 

It  is  important  to  bear  in  mind  the 
twofold  benefits  to  the  functional 
expense  statement  This  statement 
provides  meaningful  information  to  third 
parties,  such  as  the  general  public,  the 
Corporation,  Congress  and  other  funding 
soiuxes.  Further,  it  is  a  management 
tool.  It  assists  program  managers  to 
better  discern  the  operational  progress 
of  the  grantee,  improve  supervision,  set 
service  priorities  and  to  direct  its  future. 
The  Corporation  believes  that 
improvement  and  standardization  of 
management  information  for  all 
programs  is  a  necessary  and  desirable 
goal,  since  greater  managerial  and 
administrative  efficiency  should  help 
management  provide  more  legal  services 
within  existing  budgetary  contraints. 

Accordingly,  the  Board  of  Directors  of 
the  Legal  Services  Corporation  has 
adopted  a  policy  requiring  the  reporting 
of  expenses  on  a  functional  basis  for  all 
financial  reports  for  periods  ending  on 
or  after  December  31, 1986.  This  policy 
is  effective  for  the  Corporation  and  all 
recipients. 

Practical  Considerations  of 
Implementation 

The  Functional  Statement  of  Expenses 
(Statement]  provides  more  detailed 
information  on  the  use  of  resources  by  a 
program.  Naturally,  as  with  all 
budgetary  and  reporting  processes, 
certain  expenses  are  directly  related  to 
given  effort.  Other  expenses  are  not  as 
readily  tied  to  a  given  activity. 
Therefore,  these  costs  are  allocated  on 
some  rational,  consistent  and  reliable 
basis.  The  process  of  allocating  the 
expenses  not  directly  related  to  a 
specific  effort  is  critical  in  the 
development  of  the  Statement.  The 
actual  construction  and  format  of  the 
Statement  is  process  tailored  by  the 
resources,  characteristics  and 
information  needs  of  each  program.  A 
general  discussion  of  the  process 
follows. 

The  construction  of  the  Statement  is  a 
three  step  process: 

— Natural  Expense  Categories.  The  left 
most  column  of  the  Statement 
follows  the  conventional  object 
class.  These  categories  reflect  the 
type  of  expenses  incurred. 
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— Functional  Area  Column  Headings. 
The  column  headings  are 
"functional  areas"  of  the  program. 
They  are  first  broken  into  Staff 
Attorney  Services,  PAI  Service, 
Supporting  Services,  and  Legislative 
and  Administrative  advocacy 
category,  and  then  into  more 
detailed  subcategories.  These 
categories  reflect  the  purpose  for 
which  a  given  expense  was 
incurred. 

The  Client  Services  subcategory 
headings  are  based  on  a  determination 
of  the  areas  of  the  law  in  which  the 
program  provides  significant  levels  of 
service.  The  step  includes  consideration 
of  the  published  priorities  of  the 
program.  Concurrent  with  this,  the 
relevant  CSR  codes  are  assigned. 

The  Supporting  Services 
subcategories  are  descriptive  of  those 
activities  not  specifically  and  directly 
tied  to  client  service.  The  Corporation 
has  determined  that  Administrative 
(unallocated  management  and  general) 
and  Fundraising  are  necessary  for  the 
dual  purposes  of  internal  management 
and  disclosure  to  third  parties,  such  as 
the  general  public,  the  Corporation, 
Congress  and  other  funding  sources. 
Regardless  of  program  funding  level, 
expense  in  these  areas,  if  any,  should  be 
separately  categorized  in  an  effective 
statement 

— Allocation  of  Expense  Into  Functional 
Areas.  The  allocation  of  expenses  in 
the  appropriate  columns  is  the  final 
and  most  critical  step  in  the 
preparation  of  a  useful  Statement 
As  discussed  above,  each  natural 
expense  category  has  different 
characteristics  to  be  considered  in 
the  allocation  process.  Evaluation  of 
these  characteristics  requires  the 
judgment  and  expertise  of  a 
program's  managers,  financial 
personnel,  and  outside  auditor.  By 
definition,  kmctional  accounting 
requires  a  high  degree  of  sensitivity 
to  the  priorities,  operations,  and 
goals  of  a  given  program.  Equally 
important  is  the  consistent 
application  of  the  allocation  method 
from  year  to  year. 

Programs  are  referred  to  the  AICPA 
Statement  of  Position,  the  relevant  FASB 
pronouncements  and  their  outside 
auditor  for  assistance.  Further 
guidelines,  training  and  technical 
assistance  are  available  through  the 
Corporation. 

The  following  financial  statements 
illustrate  Multi-Service  Corporation's 
annual  report  presented  on  a  functional 
basis  of  accounting. 
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Federal  Regtoter  /  Vol.  50.  No.  230  /  Friday.  November  29,  1985  /  Notices 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

Oneral  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  apphcabie  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specifled  therein. 

The  determinations  in  these  decisions 
of  such  prevaihng  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494,  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  9-83.  48  FR  35736  (1983),  and  6- 
84.  49  FR  32473  (1984).  The  prevailing 
rates  and  fringe  benefits  determined  in 
these  decisions  shall,  in  accordance 
with  the  provisions  of  the  foregoing 
statutes,  constitute  the  minimum  wages 
payable  on  Federal  and  federally 
assisted  construction  projects  to  " 
laborers  and  mechanics  of  the  specified 
classes  engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
thereiiL 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 


publication  in  the -Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  luider  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modificatiolu  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  gensral  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the 
forgoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 


information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations, 
Washiiigton,  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 
Louisiana: 

LA85-4020 Aug.  9. 1985. 

LA84-4059 Oct  5. 1984. 

Nebraska: 

NE85-4033 Aug.  16, 1985. 

New  Mexico: 

NM85-W14 June  14, 1985. 

New  York: 

NY84-3018 „.  July  6,  1984. 

NYe4-3036 Sept  14. 1984. 

NY85-3026 May  10, 1985. 

Oregon: 

OR85-5030 June  28. 1985. 

Pennsylvania: 

PA84-3002 Feb.  10, 1984. 

PA84-3037 Oct  5, 1984. 

PA85-3017 . Apr.  5. 1985. 

PA85-3030 June  21, 1985. 

PA85-3037 Aug.  9, 1965. 

PA85-3054 Oct  11, 1985. 

Texas: 

TX85-4050 Nov.  15, 1985. 

TX85-4018 June  14, 1985. 

Virginia: 

VA85-3025 May  3. 1986. 

Washington: 

WA85-5039 Oct.  11. 1985. 

WA85-5038 Oct  4.  1985. 

WA85-5037 Sept  20. 1985. 

Supersedeas  Decision  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decision  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State.  Supersedeas  decision 
numbers  are  in  parentheses  following 
the  numbers  of  the  decision  being 
superseded. 

New  York: 

NY84-«)18{NY85-3055) July  6. 1984. 

Oklahoma: 

OK85-4011(OK85-«)51) ....  May  10, 1985. 

OK85-4012(OK85-4052) ....  Do. 

South  Dakota: 

SD81-6150(SD85-5043) Sept  4. 1981. 

Signed  at  Washington.  DC  this  ISth  day  ol 
November  1983. 
James  L  Valin, 

Assistant  Administrator. 

BUXHM  COOE  4610-27-M 


BEST  COPY  AVAILABLE 


MODIFICATIONS  P.  1 


JECISIOW  tLA85-4020-IIOD.«5 

ni6  TK  3Ji5l  -  k/i/K) 

L STATEWIDE,    LOUISIANA 
: 


ITi 


^ina  Construction: 
,  Lini 


; 

Groundaan 

I  Winch  Track  Operator 
j  t  Tractor  Driver 

I 
I 

I  Hoi*  Digger  Operator 


JADDi 

JLINE  OORSTXUCTION: 
I  Zone  It 

Lineaan 
I     Hole  digging  equipaent; 
j       tractor  w/winch  t  der- 
I       rick  iforking  hot  lines 
I     Pole  truck  t  trailer  or 
I       pole  hauling  t  setting 
!       truck   (not  energized 
I       lines) 
I    Truck  w/o  winch 

Groundun 


$12.10  ^1.25« 
:3.75% 
5. as      1.25-t^ 
3.75% 


tone  2: 
Lineaan 


Cable  Splicers 

I 

j  Heavy  equipaent  opers. 


Truck  Drivers  k   Groundnar  4StJR 


Xone  3: 
Lineaan,  Equipaent  opers 

Cable  Splicers 

Groundaan 


Zone  4 1 
Lineaan,  equipaent  oper. 
Cable  Splicers 
Groundaan 


HMity 


U 
LIHB  CONSTRUCTION    (CONT'D) 


Zone   Si 
Lineaan,   equipaent  opr.;  15.36 
Cable  Splicers  i  15.61 

Groundaan  '  40%JR 


I 


I 


8.72 
10.47 


1.25+ 
3.75% 
1.25* 
3.75% 


! 

16.45  il.684'9%. 


7S%JR    1.684^9% 


I 


Zone  6t 
Lineaan,   equipaent  opt^ 

Cable  Splicers 

Groundaan 

Zone  7: 
Lineaan,  Operators 

Cable  Splicers 

Groundaan 


3.5% 
3.5% 
3.5% 


I 


CHANGE: 
i  {   Electricians: 

65%JR  a. 68+9%;      Zone  7: 
45%JR  1.68+9% 
50%JR   1.68+9% 


17.64 
17.89 
75%JR 


I 


17.70 
18.20 
15.70 


13.80% 

13.80% 

i 
13.80%! 

13.80%.' 


2.00+ 
3.10% 
2.00+ 
3.10% 
2.00+ 
3.10% 


14.60  i  .70+3%' 
14.85  i  .70+3%! 
50%JR  I  .70+3%! 


Electricians 
Cable  Splicers 


(3) 


16.15 
16.65 
4.19 

16.25 
16. 2S 
13.65 

12.70 
13.20 


1.15+  I 
3.5%  , 
1.15+  ! 
3.5% 
1.15+ 
3.5% 


I 


2.40+ 
3.75% 

2.40+  I 
3.75% 
2.40+ 
3.75% 


2.56+ 

3% 
2.56+ 

3% 


HODIFICATIOHS   P.  2 


DECISION  tLA8i-4020-MOD.«5  CONT'D 


ZOWI  OlriNITIONS 


lom  1  -  Assviaption 
lernard.  St.  CharTes 
gaent) , 


rOR  LINE  COWSTROCTIOK 

Jetterson.   Lateurche 


son,  : 

_  hapTl 
Atehafalaya  River)  *  Terrebonne  Parishes 


(southern  segaent) 


..E 


,  -,.  Orleans,  Plaaueaines,  St. 

aaes.  St 7  John  the  Baptist,  St.  Martin 
X  (that  portion  northeast  of  the 


Iberville, 


ZONE  2  -  Ascension.  East  Baton  Rouae.  East  felieiana,  — 

iivinqsten.  Petnt*  Coupee.  St.  Helena,  St.  Undry.  Weii__la$gn 

Rouge  «  West  Feliciana  Parishes 
z6ne  3  -  Allen,  Beauregard,  Calcasieu.  Caaeron  »  Jefferson  Davis  Pars. 
IJMt  I   -  Xcnia,~rFeria,  Ufryette.  St.  Martin  (northern  segaent), 

St.  Mary  (that  portion  southwest  of  the  Atehafalaya  River)  6 

Venaiiron  Parishes 
lOKt  I  -   glldwell.  East  Carroll,  Franklin,  Jackson,  Lincoln.  Madison. 

Morehouse,  Ouachita.  RichJangT  Tensas,  (Mion  t  West  Carroll  Pars. 
l6Nt  (t  -  Avoyelles,  CatahouTaT  Concordia,  Ivanqeline,  CrantT  taSalle. 

Natchitoches  ( that  portion  southwest  of  the  Red  Riv 

Sabine.  Vernon  t  wjnn  Parishes 


r) ,   Rap: 


Lass 

iaeT 


SSO"-  HenvilleTTossier,  Caddo,  Claiborne,  DeSoto,  Watehiteches 
(that  p6rtUn  northeast  of  the  Red  Rivet).  gaLJiSSS.  6  H^U1£  far 


Pars. 


(4) 


I 

i 

t 

< 
2- 

.s 

2 

o 


3! 

09 

ve 

Z 
o 
< 
to 

B 
<r 
« 

IS 


Z 

o 
a: 


HODIPICATIONS  P.  3 


DECISION  ILA8«-4059-MOD . 1 5 

"MS  FR  SJ4il  -  10/5/84) 

Jefferson,  Orleans,  St. 
Bernard,  Bossier,  Caddo, 
Calcasieu,  Strategic  Pe- 
troleun  Reserve  in 
Cameron  Parish,  Beaure- 
gard, Cameron,  Jefferson 
Davis,  Allen,  Plaquemines, 
and  St.  Charles  Parishes, 
Louisiana 

CHANGE:     % 


CLECTRICIANS: 
Zone  2: 
Electricians 

Cable  Splicers 

PAINTERS: 
ZoMB  ),   «,   t  5    (Allen 
Parish,   except  north- 
eete  Mfner) 
MW  tenstruction 
All  other  «K>rk 


IDECISION   INM85-4014-MOD.I4 

(50  fn  U9i1  -  t/14/85) 


DECISIOS 


5*   FR"33i54   -   8/16/8S) 
Lancaster  Co.,   Nebraska 

CHANGE: 
Electricians 


DECISION  NO.    NY84-301g 

MOD..  ««  ~ 

(49  PR  37899  -  July  «, 

1984) 

CATTARAOOOT,    CBATAtlQOA  t 

ERIE   COUNTIES.    NBM   TORK 

SPMHRLn  PITTSM 
Area  1 
Area  2 


RMM 

iMlWU 

t  1 

$10. 20 

r 

i.co  ! 

i 

STATEWIDE  (EXCLUDING  EDDY 
I    i  LEA  COUNTIES  POR 

BUILDING  CONSTRUCTION  IN 
NEW  MEXICO) 

CHANGE: 

ELEVATOR  CONSTRUCTORS: 
Area  1 
Mechanics 
Helpers 
Helpers  (Prob.) 

Area  2: 

I   Mechanics 
Helpers 
Helpers  (Prob.) 


PECISI9N  NO.    WY84-3036 

MOB.  >  6    

(4$  fti   }6230  -  Septem- 
ber 14,  1984) 
ONONDAGA  COUNTY,  HEW  YORK 

CHANGE: 

STBANPITTBItS 


Frinfa 


I 

$16.33S|$3.294^a 
70%  JR  3.29'fa 
SOUK 


12.52 
70«Jlt 
SO%JI( 


3.2»»a 
3.294a 


16.945 


4.42 


17.01 
17.75 


S.9C 

3.40 


ItCISION  NO.    NY85-3026 
HPfa.    ii 

(li  PR  1985t  -  Nay  10, 

1985) 

HDNBOB  COUNTY,    NEM  YORK 

owwe: 


GLAtlBRS 


(5) 


14. 8« 


>.«• 


MODIFICATIONS   P.    4 


DECISION  NO.    PA85-3030 

MOD.    NO.    V^ 

(50  FR  25852  -  June  21, 
1985) 

Cumberland,  Dauphin, 
Perry,  Juniata,  New 
Cumberland  Oe(>ot  in  York 
County,  Pennsylvania 


CHANGE: 

POWER  EQUIPMENT  OPERATORS 
Group  1  |n6.52 


Group  2 
Group  3 
Group  4 
Group  5 
Group  6 


DECISION  NO.  PA85-3037 

M66.  t)6.  i 

(50  n   33369  -  August  9, 
1985) 

Adams,  Berks,  Bradford, 
Carbon,  Columbia,  Cumb- 
erland, Dauphin,  Juniata, 
Lackawanna,  Lancaster, 
Lebanon,  Lehigh,  Luxerne, 
Lycoadng,  Monroe,  Montouij, 
Northampton,  Northumb- 
erland, Perry,  Pike, 
Schuylkill,  Snyder, 
Sullivan,  Susquehanna, 
Tioga,  Union,  Nayne, 
Wyoming,  and  York 
Counties,  Pennsylvania 

CHANGE; 
POWER  EOUIPMENT  OPERATORS; 
(HEAVY  CONSTRUCTION) 
ZONE  I 
Group  1 


DECISION  NO.  PA85-3037, 


16.23 
15.17 
14.52 
13.26 
12.36 


Group  2 
Group  3 
Group  4 
Group  5 
Group  6 
Group  7 
Group  7HI 
Group  f-S 


.50+ 
26.6t+ 

a 


15.89 


15.60 
14.72 
13.95 
13.47 
12.55 
16.14 
1C.41 
16.(4 


MOD.  NO.  i,  idfti't. 


POWER  EQUIPMENT  OPERATOI 

ZONE  II 
Group  1 


Group  2 
Group  3 
Group  4 
Group  5 
Group  6 


SiHC 

rxxm 

Mm 

■•umi 

16.52 

.SO-i^ 

26.644 

16.23 

15.17 

14.52 

13.26 

12.36 

.50+ 
26.644 


(C> 


MODIFICATIONS   P.  5 


DECISION  -M.    PA84-3002 
M(!lD.  t» 

(49  FR  5295  -  F«b. 
1984) 

Adaos  (  York  Counties, 
Penosylvania 


10, 


I 


CHANGE: 


POWER  EQUIPMENT  OPERATORS 
Group  1 

Group  2 
Group  3 
Group  4 
Group  S 
Group  C 


DECISIOW  ND.  0B85-5030  -  Mpd  15 
(50  FR  26893  -  June  28,  1985) 
Statewide  Oregon 


H«rty 
■•Ml 

f*»i» 

3ECISI0M  HO.    PA84-3037  - 

<6d.  is 

(49  fll  39436  -  octooer  », 

1984) 

[,ebuion,   Lycoialng,   Morth- 

unberland,   Schuylkill  6 

|Sullivan  Counties. 

Pennsylvania 

CHANGE: 

16.  S2 

.50^26, 
6%'^e 

Group   1 

16.23 

Group  2 

15.17 

' 

Group   3 

14.52 

Group  4 

13.26 

Group  5 

12.36 

Group  6 

16.52 

16.23 
15.17 
14.52 
13.26 
12.36 
I 


.504-26 
6%'fe 


CHANGE: 

PIASTERERS: 
Area  2 


decision  no. 
mSdT 


TT 


PA35-3017  - 


(50  FR  13702  -  April  5, 
1985) 
Carbon  Monroe  County, 
including  Tobyh^u>na  Amy 
i>epot  and  Pike  County, 
Pennsylvania 


CHANGE: 


POMER  EQUIPMENT  OPERATORS 
Group  1 

Group  2 
Group  3 
Group  4 
Group  S 
Group  6 


$15.78 


$4.01 


DECISION  NO.  PA85-3054  - 


ri6D.    II 


(50  FR  41628  -  October   11, 
1985) 
Berks,   Lehigh  t  Northas^toi 
Counties,  Pennsylvania 


16.52 

16.23 
15.17 
14.52 
13.26 
12.36 


.50*26 
6»«e 


CHANGE: 


POWER  EQUIPMENT  OPERATORS 
Group  1 

Group  2 
Group  3 
Group  4 
Group  5 
Group  6 


ADD; 

PLASTERS 
Zone  3 
To  read  Northaapton  Co. 

(7)        _ 


16.52 

16.23 
15.17 
14.53 
13.26 
12.36 


.50+26 
61'fe 


MODIFICATIONS  P.  6 


DECISION  ITX85-4050-HOD.il 

!    (56  FR  47JJ7  -  ll/lB/SS) 

JEFFERSON   t  ORANGE 
I  COUNTIES,    TEXAS 

CHANGE: 


HMrty 
HIM 


rrt.^      DBCISIOW  ND.  *M5-5038  -  M3d  «2 


Painters: 
Northern  1/2  of  Jefferson 
County: 
Brush  4  hand  cleaning 
operations: 
Connercial 
Residential 


Spray,   roller,  vinyl,  i 

tape,    float,   tenture, 

paper,   sign  painters, 

t  power  tool  operation^: 

Ccnnercial  13.31     1, 

Residential  12.50      1. 


$12.71  i$l. 79 
12.00  1    1.79 


79 
79 


DECISION  NO.   VA85-3025- 
MOD.    46 

(56  fB  18966-May   3,    1985) 
RADFORD  ARMY   AMMUNITION 
PLANT,    VIRGINIA 


ADD; 

fSDQC  DRIVERS 


MICISION  NO.  W8S-5037  -  Mad  42 


(50  FR  38405  -  Sept.  20.  1985) 
CHELAN,  CLALLAM,  GRAYS 
HARBOR,  JEFFERSON,  KING, 
KITSAP,  KITTITAS,  LEWIS, 
MASON,  PIERCE,  SNOHOMISH, 
THURSTON,  PACIFIC  (Hortherh 
Portion),  and  the  areas  of 
DOUGLAS  t  OKANOGAN  Countie^ 
lying  West  of  the  120th 
Meridian 


CHANGE; 
BOILERMAKERS 


fwr 

$8.10 

$    .45 

$19.67 


$4.50 


(50  FR  40782  -  October  4,  1985) 
-^Adams,  Aaotln,  *Bentan,  Cbliatii^ 
i*Dougla8,  Ferry,  'Franklin, 
CarfieXd,  <>rant,  Lincoln, 
*Okanogan,  Fend  Oreille,  Stevenk 
Nalla  Mdla  and  Wiitnan  03untii^ 
Mhshingtson 

'  CHANGE; 

IRONWORKERS:     ■ 

D.O.E.  Hanford  Site  $17.92 

Ronaining  area  18.26 

TRUCK  DRIVERS:   Area  1: 

D.O.E.  Hanford  Site  in 

Benton  t  Franklin  Counties 

Escort  or  pilot  cor  driver, 

Vender  i  Sinonper,  Pickup 

hauling  materials  car 

'  onployees  12.75 

Qnup  1  14.94 

Gkoup  2  14.96 

Group  3  15.04 

Group  4  15.13 

Group  5  15.34 

Group  6  15.38 

Group  7  15.44 

Gixup  8  15.48 

Group  9  15.59 

Group  10  15.63 

Group  11  15.94 

Group  12  16.08 

(aroup  13  16.24 

Group  14  16.38 

OMIT: 

GROUP  DESCRIPTIONS: 

Truck  Drivers  Area  1: 

Group  1:    (>iit  Tender  and 

SMsper;  Pick-iqi  hauling 

material 

Group  5:  transit  mixers  and 

trucks,  4001  to  60<X)  gallops, 

flaherty  spreaker. 

ADD: 

GROUP  tCSCRIPTIONS: 

nruck  Drivers  Area  S: 

Group  5:  Transit  mixers  t 

trucks  hauling  concrete 

over  3  yd  to  6  yd;  Nhter 

tank  truck  4001-6000  gallqla 

Group  6:  Burner,  cutter  an 

welder 

(8) 


$4.71 
4.71 


4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 
4.10 


MODIFICATIONS  P.  7 


■Mic 

DGCISICN  NO.  VA8S-S039  -  N3d  12 

■■■■nu 

(50  H«  41631  -  Oct.  11,  1965) 

MalM 

Statewide  Washington 

CHANGE: 

CARPENTERS: 

Area   3 :  (See  Fbotnote  "a" 

re^ardln^  oost  of  project) : 

Ctrpenters,  autonatic 

i*iling  machine,  form 

■tripper,  and  manhole 

builder 

S17.02 

$4.02 

Floor  layer,  stationary 

Ptwer  saw  operator 

17.17 

4.02 

mxiwit^  t  mehine 

•rector 

17.21 

4.02 

Gkrtif led  welder 

17.42 

4.02 

Piledrivermn,  bridge,  dec) 

and  wharf  builder 

17.12 

4.02 

Bcxn  men 

17.22 

4.02 

IDM  1  rates) : 

lone  2      sp.is 

ana  3      i.is 

an*  4      1.79 

Sone  S        2.75 

nowcnxK: 

O.O.E.  Hanfoid  Site 

17.92 

4.71 

Rmaining  Area 

l«.2e 

4.71 

TRuat  wuvn«s: 

AREA  4:  D.O.E.  Hanford  Site: 

Escort  or  pilot  car  driver. 

lender  t  aunper,  Pirinv 

hauling  material  or 

enployees 

12.75 

4.10 

Group  1 

14.94 

4.10 

(koip  i 

14.96 

4.10 

croup  3 

15.04 

4.10 

Onaup  4 

15.13 

4.10 

(ktxip  5 

15.34 

4.10 

Qnup  6 

15.38 

4.10 

Group  7 

15.44 

4.10 

Gtci^)  8 

15.48 

4.10 

Qta^9 

IS.  59 

4.10 

Cttalp  10 

IS.63 

4.10 

Qroup  11 

IS.94 

4.10 

QR3Ut>  12 

K.oe 

4.10 

QKii4>  13 

16.24 

4.10 

Qcoup  14 

16.38 

4.10 

C(OT: 

GROUP  rfSCRIPnONS: 

TRUCK  DRIVERS  -  Area  4: 

Group  1:  emit  tender  «id 

Avper;  Pidcup  hauling 

MtariAl; 

<kaiv  5:     Flaherty  spreadei 

ACDi  ^ 

GROUP  EESCRIPTTCKS: 
TRJCX  DRIVERS  -  Area  4: 
Grcup  5:  Tlransit  mixers  and 
truclis  hauling  concrete 
ovfer  3  yd  to  6  /d;  Water 
tank  truck  4001-6000  gallots 
Cktxv  6:  Burner,  cutter,  an< 
welder 


(») 


STATE:   HEW  YORK 


SUPERSEDEAS  DECISION 


COUNTIES:  CATTARAUGUS, 
DECISION  NO.  NY85-3055  CHAUTAUQUA  t   ERIE 

Supersedes  Decision  No.  Ny84-3018  dated  J.il«  «   iqo?*T^'.«°""  °*  Publication 
DESCRIPTION  OF  WORK-   BullHin^  (L^?  S-    ^  ','  ^"*  ^"  *'  ^^  27899. 
up  to  and  includ^g  4  «eri"2)   Heaw'?L«n?^'  f-»ily  home,  a^l  apart»e„t, 
construction  projects.        '  ^'^    '""="P'  ''•'^*'  "«"  drilling)  a™j  Highway 


17.35 
18.50 


16. C6 
16.375 
16.28 
13.74 


15.23 
15.33 


ASBESTOS  WORKERS 
BOILERMAKERS 
BRICKLAYERS: 
Area  1: 
Bricklayers,  stone  ra»- 
sons,  pointers, 
cleaners,  caulkers 
Marble  setters 
Tile  t  Terrazzo  Workers 
Area  2 
CARPBNTBRSi 
ArM  1: 
Carpenters 
Millwrights 
Area  2: 
Building  Construction! 
Carpenters,  millwrighti 

t  soft  floor  layers  ]  16.53 
Piiadriveraan  «  dock 
builders  16.53 

Heavy  (  Highway  (except 

Erie  County) 
QupantezB  4  PilcrM^ZBsn   10.69 
Area  3: 
Building  Construction 
Carpenters  12.81 

Light  Conner ical  up  tq 
and  including  $90,000 
Millwrights  t  Pile 

drivemen  13.06 

Heavy  t   Highway 
Carpenters  14.36 

CEMENT  MASONS t 

Area  1: 

Ceaent  masona  18.33 

Swing  Scaffold  18.60 

Area  2: 

Heavy  t  Highway         14,43 

ELECTRICIANS: 

Area  1: 

aiactrician  i7.89 


4.16 
5.20 


6.30 
6.30 
6.30 
3.08 


5.375 
5.375 


Area  2: 

electrician 

Cable  splicer 

ELEVATOR  CONSTRUCTORS: 
Area  1: 
Elevator  Constructors 

Kalpera 


Cable  Splicer 


18.39 


6.40 
6.40 

6.405fa 
2.98 

2.98 

2. 985 

-fa 


3.00 
3.00 

2.98fb 


5.15* 
3t 

5.15+ 
3% 


16.50 
17.25 

18.62 
13.03 


9.31 
15.98 


15.01 


16.68 


Probationary  helper 
QtAtltia 
IttOMMORKERS: 
Area  1: 
Jobs  Oft  which  the  total 
project  co«t  is  $3 
million  or  less 
Jobs  on  which  the  total 
project  costs  is  ever 

»3  Billion  

Pre-cnglneered  building  1 11.50 

Area  3i 

Structural,  ornaaental, 

redMan,  riggers,  re- 

inforcenent,  steel 

welders,  machinery 

■ovar  15.93 

Sheeter  I6.33 

Pence  erector  14.53 

Layout  16.43 

Area  3: 

Structural,  connector, 

welder,  reinforcing, 

rodsMn,  ornamental, 

riggers,  nachinery 

■overs,  fence  erector, 

stone  derrick         17.95 

Sheeter  19.49 

lAaoRERS  (Building) i 

Area  It 

Claaa  1  |13.745 

Claaa  3  13.845 

Claaa  3  13.895 

Class  4  13.945 

Claaa  5  13.995 

Class  6  I13.745 

(10) 


rrl«t> 


5.00+ 
4% 

5.00+ 
4% 


3.290 
♦c+d 

3.290 
+c+d 

4.71 


2.62 


2.62 
2.62 


1.66 
S.66 

4.16 
9.66 


3.52 
3. 52 


4.21 
4.21 

4.21 
4.21 
4.21 
4.21 
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'  DECISION  NO.  NY85-3055 

I  LABORERS  (BUILDING)  COND'T 

I  Area  2: 
I   Class  1 
Class  2 
I   Class  3 

'  LABORERS  (Fra«  Air  Tunnel) 
'  Area  1: 

1 

2 

3 

4 

5 

6 


Class 
Class 
Class 
Class 
Class 
Class 
Area  2: 
Class  1 
Class  2 
LABORERS  (Heavy  t   Higtway) 
Area  1: 

I 

2 

3 

4 


Class 
Class 
Class 
Class 
Area  2: 
Class 
Class 
Class 
Class 


LINE  CONSTRUCTION 
Substations  and  switchinq 
stureturesi  Pipe  type 
cable  installation  and 
maintenance  jobs  or  pro- 
jects) Railroad  catenary 
installation  and  mainte- 
nance; Bonding  of  rails: 
Line;  Technician 


j   Cable  Splicer 

Groandman  digging 
machine  operator: 
I    dynamite  man 

I   (Soundman  truck  driver 
/   (tractor  trailer  unit) 

I   Mobile  e<julpaent 
operator;  groundman 
truck  driver;  mechanic 

(•roundsMn 

Overhead  transmission 
•  line  work  (where  no  othei 
work  is  or  has  been  in- 
volved; Overhead  t  under- 


10.23 
10.38 
10.48 


13.445 
13.695 
14.195 
14.295 
14.695 
14.945 

15.40 
15.60 


12.945 
13.145 
13.345 
13.545 

11.79 
11.99 
12.19 
12.39 


17.75 
19.525 

15.975 
1S.08I 

13.464 
10.091 


2.40 
2.40 
2.40 


4.21 
4.21 
4.21 
4.21 
4.21 
4.21 

2.30-t^e 
2.30>e 


4.21 
4.21 
4.21 
4.21 

2.3fr»e 
2.30-^6 
2.30-fe 
2.30+e 


4.3S-)-a 

>6%t 

4.35-t^a 

♦6%% 


4.35-fa 
>6%% 

4.3S-fa 
♦6^% 


4.3S-fa 

■»e%t 

4.3S+a 


Page  2 


ground  distribution 
work: 
Lineman;  Technician     16.83 

Groundman  digging  nach' 
ine  operator;  ground- 
men  dynamite  man       15.147 

Groundman  truck  driver 
(tractor  trailer  unit)  14.306 

Groundman  mobile  eguip' 
Dent  operator:  ground- 
man  truck  driver; 
mechanic  13.464 

Groundman  10.098 

Overhead  transmission 
line  work  (where  other 
work  is  or  has  been 
involved) : 
Lineman;  Technician     19.61 

Groundman  digging  mach- 
ine op.  dynamite  man   17.649 

Groundman  truck  driver 
(tractor  trailer  unit)  16.669 

Mobile  equipment  opera- 
tor; Groundman  truck 
driver;  mechanic       15.688 

Groundman  10.098 


MARBLE,  TILE  t   TERRAIZO 
FINISHERS 
PAINTERS: 
Area  1: 

Repaint  (except  bridgei 
and  tanks) 

Brush  t   Roll 

Tapers 

Spray;  spraying  mastic 
vinyl  or  {Mperhangers 
sandblasting;  swingine 
and  water  blasting; 
swinging  scaffold  or 
boatswain  chair;  stag^ 
or  chair  on  building 
over  25  ft,  from  gro- 
und level;  steeple jac|i 
used  painting  steel 
tanks,  smokestacks  an^ 
church  steeples; 
steel  paintings 

(11) 


15.19 


13.46 
14.96 
15.21 


15.96 


4.35-fa 
-f6.25% 


4 .  3S-fa 
-f6.25% 


4.35+a 
<f6.25t 


4.35'fa 
+6.25% 
4.35-fa 
-f6.2Sl 


4.3S<)-a 
-f6.25% 


4 .  35-fa 
-f6.25% 


4.35-fa 
-f6.25% 


4.35'fa 
<f6.25% 
4.35-fa 
-f6.2S% 

4.17 


4.86 
4.86 
4.86 


4.86 


DECISON  NO.  Ny8S-30^5 
PAINTERS  (COND'T) 


Domshaped  tanks  on  legs 
or  stilts  over  50  .ft 
from  ground 

Bridges 
Area  2: 

Brush 

Wallcovering,  paperhang- 
ing,  epoxy  or  similar 
coatings,  spraying, 
sandblast,  swing,  scaff 
Taping 

Skeleton  steel  where  no 
floors,  walls  or  ceil- 
ings are  constructed, 
including:  raido  &  T.V. 
towers,  flagpoles, 
watertowers;  smokestack; 
bridges  under  35  ft. 
and  cranes 

Bridges  in  heights  of  35 
ft.  or  in  depth  of  35 
ft.  from  road  level 
Area  3: 

Brush;  roller  paparhang- 
er;  taping;  swing  and 
bosun  under  3  stories 
or  under  35  ft. 

Swing  and  bosun  over  3 
stories  or  over  35  ft.; 
steel  painting 

Spraying;  steam  cleaning 
sandblasting;  toxic 
coatings 

Bridge:  tanks;  stacks 
Area  4 : 

Brush 

Taping;  spray;  toxic 
coatings;  wallcovering 
hanging;  ladder  or 
scaffold  above  30  ft.; 
steel  painting  above 
20  ft. 

Bridges 
PLUMBERS  t    STEAMFITTERSi 
Area  1: 

Plumbers 

Steamfitters 
Area  2 
Area  3 


955 
955 


15.65 


40 


.565 


11 

60 

2 

29 

11 

85 

2 

29 

12 

25 

2 

29 

12 

85 

2 

29 

11.00 


4.86 
4.86 


4.48 


4.48 
4.48 


4.48 


4.48 


2.46 


25   2.46 


4.20 
5.94 
2.98 
2.98 
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POWER  EQUIPMENT  OPERATORS 
(BUILDING) 

Group  1 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 

Group  7 

Group  8 

Group  9 

Group  10 

Group  11 

Group  12 

Group  13 

Group  14 

Group  15 
POWER  EQUIPMENT  OPERATORS 
(HEAVY  t    HIGHWAY  CONS- 
TRUCTION) : 

Class  A 

Class  B 
C 
0 
B 
F 
G 


n 


Class 
Class 
Class 
Class 
Class 
ROOFERS : 
Area  1: 
Composition;  damp; 
waterproof er;  sprayer; 
asDhalt  mastic;  wood 
blo=k  floor  workers; 
steep  roofer  i   sider 
Slate;  tile  &  Asbestos 
Area  2 
SHEET  METAL  WORKERS: 
Area  1 

Area  2 

rPRINKLER  FITTERS: 
Area  1 
Area  2 
TRUCK  DRIVERS:   " 
Area  1: 

Dump  Truclu 
Area  2: 
Heavy  i   Highway: 
Class  1 


Class 
Class 
Class 
Class 

(12) 


Bak 

HtWtf 
KMM 

/If 

16.375 

6.56-fg 

16.22 

6.56-fg 

16.18 

6.56-fg 

16.095 

6.56fg 

15.94 

6.56-fg 

15.785 

6.56-fg 

15.325 

6.56fg 

13.445 

6.56-fg 

13.29 

6.56-fg 

13.275 

6.16-fg 

13.22 

6.16-fg 

13.075 

6 .  16-fg 

16,875 

6.56-fg 

17.375 

6.56-fg 

17.875 

6.56-fg 

15.85 

6.56-fh 

15.35 

6.56-fh 

14.28 

6.56+h 

12.10 

6.56+h 

16.60 

6.56-fh 

16.85 

6.56-fh 

17.35 

6.56-fh 

16.86 

2.71 

17.01 

2.71 

16.48 

2.28 

17.68 

4.26-f 

3% 

14.65 

2.46 

17.02 

5.36 

17.75 

3.40 

9.25 

1.05 

13.49 

2.45-fh 

13.54 

2.45-fh 

13.59 

2.45-fh 

13.74 

2.45-fh 

13.89 

2.45-fh 

I 


f 


< 

is 

z 

p 

h 

o 

3. 
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DECISION  HO.   IR85-30S5 


WSLKRS  -  Rat*  for  craft  to  which  th*  w*ldiiig  la  incldantal. 

Onllatad  claaalf icatlon  ii**d*4  for  work  not  inclodtd  wlthia  th*  aeop* 
'^^5*4*^***^'^""'"'*  11»*«<'  ■•y  t*  •<1<J*<1  after  award  only  aa  pro- 
»id*d  in  th*  labor  atandarda  contract  clauaaa  (2»  Cf»  S.S(a)  (1)  (U)). 

PAID  HOLIMTS:     A-Mw  Taar'a  Oay>  B-Maorial  Day;  C-Ind*p*nd*no*  Oayi 
D-Later  Day;  Tbankagiving  Day;   P-Otrlataaa  Day. 

a.  Mid  Bolidayai     C  and  D,   providad  th*  Mploy**  worka  hia  achadolad 
day  b*for*  and  day  aftar  th*  holiday  and  ia  on  th*  payroll  in  th* 
payroll  w**k  in  which  th*  holiday  fall*. 

b.  Paid  Bolidaya:     B,  C  and  D,   providad  tha  aiplcy**  haa  b**n  on  th* 
p*yroll  th*  w**k  bafor*  th*  holiday  and  worka  th*  day  following  th* 
holiday. 

taid  Bolidayat     A  through  r,  plua  tha  Priday  aftar  thaakagiving 

tt^oyar  ccntribataa  6%  of  baaic  hourly  rat*  to  aiplay***  with 
uad*r  5  y*ara  of   aarric*.     Ikployar  contributoa  •%  of  baaic  hourly 
rata  to  aaploy***  with  oft  S  y*ara  of  aarvic*. 

Paid  Bolidayat.  A  throng  P,   providad  th*  aiploy**  worka  tha 
working  day  bafor*  and  th*  working  day  aftar  th*  holiday. 

Paid  Bolidayat     A  through  P,  Naahington'a  feirthday,  Cood  Priday,  and 
Bl*ction  Day  for  th*  Pr*aidant  of  th*  Onit*d  Stataa  and  Blaction  Day 
for  th*  Covornor  of   IMw  Tork  State,    providad  th*  «ploy**  worka  th* 
day  bafor*  or  th*  day  aftar  th*  holiSy. 

Paid  Bolidayat     A  throutfi  P,  plua  Blaction  Oty. 

Paid  Bolidayat     A  through  P,   providad  th*  aiploy**  baa  workad 
th*  day  bafora  and  tha  day  aftar  th*  holiday. 


(13) 


c. 


*. 


DECISION  NO.    NrSS-30SS 


AREA  DESCRIPTIOHS 


BUCKLATBRSt 

Araa  It     EXIB>  CATTARADGUS  (Parryaburg  Townahip). 
Araa  2 1     CBAT«IQ0A>  CATTARMJGdS  <R*Baind*r  c(  County) . 

CARPENTERS! 

Araa  It     ERIE  (Grand  laland  north  of  Nhltafaavan  Road). 

Araa  2t     BRIE  (Raaaindar  of  County) i  CATTARADGDS  IPorryaburg  and  Paraia 

Townwipa)  * 
Araa  3t     CBAOTMQOA;  CATTARAOCOS  (RMaindar  of  Couhty). 

CBMBMT  HASONSt 

Araa  It     ERIE. 

Ar*a  2t      (SAOTADOOAi    CATTARAOCOS. 

ELECTRICIANS  i 

Araa  It     ERIE;  CATTARAUGUS   (Aahford,   Eaat  Otto,   Elllcottvilla, 
Paraaravill*,  Praadoa,   Pranklinvill*,   Lyndon,   Nacbiaa, 
Hanafl*ld,   N*w  Albion,  Otto,   Perryabuia,   Pacsla  and  Yorkshira 
Townahipa).  ^^ 

Araa  2t     CBWTIDOOA;  CATTARAOCOS   (Raaaindar  of  County). 

ELEVATOR  COHSTRD  CTORS  i 

Araa  It     Within  an  8.S  ail*  radlua  of  Buffalo  City  Ball. 
IROMHORKERSt 

Araa  It     BRIE  (Grand  laland  north  of  Whitehaven  Road). 

Araa  2i      ERIE    (Reaainder  of    County);   CATTARAOCOS;    (XAOTWOOA    (Sharldan, 
Dunkirk,    PoBfret,    Charlotta,   Arkwright,   Banovar,   Villanova, 
Qierry  Creek,   Ellington  Townahip*  and  Brockton  in  Portland 
Townahip) . 

Araa  3t     CHAOTAOQOA  (Raaaindar  of  County). 

LABORERS: 

Araa  It     ERIE. 

Araa  2t      CBAOTADgOA;   CATTARMGOS. 


(14) 
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DBCISIOII  NO.   ire*S-30SS 


MiHrnst 

ATM    ll 

AZM  2 1 


AtM  3i 


ATM  4 1 


n»  (Grand  Island  north  et  Nhitaharan  Road). 

UIB  (Kaaalndtr  oC  County)  i  CBWTJDOOA  (Dunkirk,   PorUaad, 

Pcaf rat.  Sharldan,  Arkwrlgbt,  Baaovar  and  Vlllanova 

Township*)  I  CATTAWWOOS  (Parryaburg,  Dayton..  Parala,  Otto, 

Asbford,  Torkahlra,  Baat  Otto  and  Haehlas  Townships). 

OIMITWQOA   (KMSlndar  of   County)  i   CATTAMOGOS   (Laen, 

Conawango,  Kaodolpb,  South  Valley,  Mpoll  and  Maw  Albion 

Townships) . 

CATTABJDGOS   (BSBSlndsr  oC  County). 


nOMBM   t  STBAMPimilSl 


Araa  1: 


ATM  2i 


AtM  3i 


BUB  I  CATTAWDGOS  (Parrysbqrg,  Dayton,  Parala,  Otto, 
Townshlpsi  CBADTWQOA  (Banovar,  Sharldan,   Dunkirk,   Poafrat, 
Chaclotta,  Uplay,  Hastf  laid  and  Cbarry  Croak  Townships  and 
portions  o<  tha  Townships  of  Biplay,  Waatflald.  Stockton, 
Charlotte  and  VUlenova  north  of  a  line  f  rca  the  State  Una 
where  tha  Townships  at  Ripley  and  Una  Intersect  through 
Balcea  la  VUlenova  Township) .  ^     _  .     >      ^ 

CAfTAMOGOS  (Bast  U  a  north-sooth  Una  froi  Ue  Brie  County 
lias  doe  south,  running  1  aUe  east  of  Cold  spring  to  tha 
PeansylTania  State  Line) .  ,    ^     _. 

CATTABJO60S  (Baaalnder  of  County! )   CBADTMiaOA  (Reaalnder  oC 
County) . 


KVR  ■OOXPMBIR  OPBXATOMi 

Araa  li     BRIB. 

ATM  2 1     CBMTMOOAi   aTTARADGDt. 


ATM  ll      BRIB. 

Araa  2i     (SAOTIOOaAl  CATTARWCOS. 

SBBBT  NBTAI.  HORBBMi 

Area  li    BRIB. 

ATM  2 1     OlMTJDQOAr  CASTARADGDS. 

SPROIBUS  riTTBRtl 

ACM  ll      BRIB. 

ATM  2t     CBADTJUQOAi  cattarwgos. 

TROCB  HtlVBRSt 

ACM  ll      BRIB. 

ACM  2 1     OMTJOgOAl     CATTARW60S. 


(IS) 
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DECISION  NO.   m8S-30SS 


CLASSIPICATIOH  DBSCRIPTIOMS 


iABORERS    (BDILOING   OONSTIDCTIOH)    -  ARBA  1 

Class  It     taborera. 

Claaa  2i     Foundation  laborara   (over  8  ft.   in  depth) i  hod  earrlarsi  plasterer 

tenderi  plasterer  acaffold  builder;  pneuBatic,   gas,  electric  tool  operator 

(including  all  forms  of  busters,   jackhMsiars  and  chipping  guns)  >  steal 

burners. 
Class  3t     Hortar  aiier. 
Class  4s    Tool  operator  over  8  ft.   in  depthi  swing  scaffoldi  blasteri 

plvBbing  laborarsi  wagon  drill  operator. 
Class  Si     BottCB  aan   (caiason  t  cofferdaa). 
Class  6i     Top  nan;  wreckers. 

LABORBRS    (BOILDIIR   CONSnOCTIOH)    -  ARBA  2 


ClBSS  ll     Laborara. 
Class  ll    Work  40  feet  and  higher. 

aaas  ll     Blaster!  nottlMen  (gunnlte,   seeding  t  Mndblasttng);  c«rb  t  for* 
setter   (steal,   stone,  granite. )i  plpelayer. 

i    LABORBRS  (PRBB  AIR  IDniBL)  -  ARBA  1     . 

Class  It     Lahetarsi  aole  nippers*  top  labetara. 

aaas  2t    Top  bell. 

Class  ll     Side  or  roofbolt  drllleri  conveyor  aeni  block  layersi  caulkers 
track  aeni  nlppersi  burnersi  derail  aeni  electrical  cablMeni  hoawMt 
groutaeni  gravalaeni  bottea  bell;  for*  workers;  aoversi  shaft  aen^ 

Claaa  4t     Powder  aonkey. 

Class  St     Blasters;  oeaent  finishers;  iroiaen;  aiaacs. 

Class  6 1     Steel  erectors;  plledrlvers;  riggers. 

LABORERS  (FREE  AIR  TDNMEL)  -  AREA  2 

Clsss  Is  Laborers;  pit  and  duipaen;  ebuek  tenders;  brakeaen;  powdaraen. 

Class  2t  Miners  and  all  aachine  nen;  safety  ■ineii  sbaftwoik;  caisson  work 
drilling;  blow  pipe,  air  tools;  tuggac;  scaling;  nipper;  gunltlng  pot  to 
noixle;  bit  grinder;  signalaan  (top  and  bottca) ;  concrete  aan;  shield 
driven  tunnels;  alxed  face  and  soft  ground  linaa;  plate  tunnels  in  free 
air. 


y 


(16) 
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DECISION  NO.    NY85-30SS 


LABORERS    (HEAVY    i  BICBWAX) 

alll  2!     Bilf?'?fi.?'"i  h«lp«r,  fla^an,  outboard  and  band  boats. 
«fn  h.,Im,!  ii  i         '  ''uf^"  ■??'  <=°''="t«  "ggregate  bin;  concrata  bootaan 
gin  bu^qy,  hand  or  aachinc  vibrator;   jackhaMer ;  maaon  tandar;  Bortar 
■iiwri  Pavaent  breakar;   handlars  of   all   atael  oash;   aaall   oenaratora  for 

laborar.     tool.,  in«:allation  of   bridga  drainaga  pip.,  pip.l2y.ra,  vibrator 

SlJft.     ^Inf^P  "^"'Sk,  '^  ^^"  •""  "^"9^'  diaphiaa);   noixl.   (..i*alt 
?^  1^%??!  ^"V"*^  aandbla.ting) ;   labor.r.  on  chain  link  f.nc.  .rSction 
il^rfi     ofi   l^i  T^'l   "?"'   P-'^^-tyP*  concr.t.  aaw  and  all  otbar  9«> 
al«:tric,   oil  and  air  tool  oparatora,  wracking  laborar. 

.?!?i;i  »^/*^''  ?',^r"i  aachin.  oparatora   (axc.pt  quarry  nastar  and 
tl^^t.     IfllL""^^*"'  '?f^  operator,  aaphalt  raker,   poidar-an. 
aa»«  4:     Blaatara,  fora  aettara,  atona  or  granita  curb  sattars. 

POWER  BQOIPHBHT  OPERATORS    (BOILDING  GONSTRDCTIOH) 

GRmP  li     All  booB  type  equi(Bent    (100  ft.   or  lass!,   all  nan  and  carrv-all 
operators,  archer  hoist,   back  and  pull  ho.  operati;.   Wait  o?  ro"r7d^ll 
(track  or  cat  .ounted) .   boiler    (when  used  forpow.r     boo»  truckS,   cabliwav 
operator,   concrete  paver  .achina,   crane  operator;   derrick  opiratir!  ^ 

fJtSiS*  •^•"^^"2.2"'^^  -lf-propeU.d)rh..d  io-.r  o^rStSr"  hoi  rolXst 
iit^i^  "S";!?*''   »V<lraulic  boo...   hydro  crane.   .aintenaSce  engineer, 
■ocklng  aachlne  operator,   aultiple  dria  hoist    (aore  than  1   drii   in  is.) 
S^i^Shf?:'   P"«,«>'i'i"9  "Chine  operator,    power  grader  a.chl".  op^Hiot 
?f-^r  ii!-!?°'*^  operator,   skiaaer  operator,   test  core  drill  aachine, 
tractor   shovel  operator,   vertical   calason  auger  drill,   well  drilling 

''SSfJi,  Back  filling  aachine  operator.   Kolaan  loader,   roller  aachine 

rS[2»  iri^K?  ■""  f?"^"  •=•"'   ■"'"•  «»»«>«r.   towed  or  self-ptopelled 
rollers, trenching  aachine  operator.  *««j-iiwB 

^[TJi,  "'hoist  operator,  cage  hoist  operator,  conveyor  operator, 
SSJSor   TLH7   "^^r"!'r  °f   "i-"")'   hoisting  engini  operator?  house 
a««2L.iT«  J?"!!'"?  hoisting),    industrial   tractor.    locSotive  operator 

gasoline  driven  boring 
'*""  lachlne  operator 
'over  50  b.p. , 


fSMi  S2*'"??  ■^"•'  operator  (V2  c.y.  or  over),  gasoll 
?!^2r;  'V'^'jlic  •y-t-  P"P».  hydro  h«er,  finlihing  aa 
iSS«2iJ  •**•'*''•  "ni'hing  aachine  operatoi.  bulldosSr   ( 


GRCDP  Si 
ta 


-.»«,i,„  i""*.""**^"*  operator,  beating  boiler  operator   (used  lor 
-porary  heat),  lubrication  units  on  truck,  pnei^tic  aiieroper* 


operator. 


(17) 
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DECISION  NO.   NY85-30S5 


POWER  BQPIPHENT  OPERATORS    (BOILDING   CONSTRUCTION)     (CONT'D) 
°."Sc^*;s,"^ie1'Sr%^i':S^°Jai2rU^;de^^""-'  "'  ""*'''  >«P '""«*« 
^SSfa^^r  &TlV%''i?y?f!%1.-i„=»:e"S,-:.°^"""  concrete  ai«r 
GROOP  8,     P«p  operator   (4-  or  over).  p«p  operator   (2-3  in  a  battery). 

GROOP  lOi     Fireaan. 

GROIP  11,     Truck  crane  driver. 

*^?^r  JnoM°"*''  "•<=»'<">ical  heaters   (when  1  or  2  are  used),  p»p  operators 
(one  inch),  p.p  operators   (2  inches).  p«p  operators   (3  iAchesf.   '^ 

CKBP  13:     erase  with  booa  over  100  feet. 

GROJP  14 1     Crane  with  booa  over  200  feet. 

GROIP  15i     Crane  with  booa  over  300  feet. 

POWER   BOOIPMENT  OPERATORS    (HEAVY   C  HIGHWAY  OONSTHDCTIOW) 

*^.ft  .^i.S^"-,'^**  •'"if"*"''  *"  P«ns  and  carry-alls,  as{«ialt  roller, 

baching  rtan^r^A.rti^^^/"'!"''   '"f*''^  '^'  P^*"'    <«"<>  '^^  concrete 
usi.i.oing  plants),   cherry  picker    (over  5   tons  caoacitv) .   crans     .«»rr<..k 

dragline,   dredge,    dual   dr.  paver,   elevating  grSSSr    uiu-wwU^d  Sr' 

r.^^ii  ;ra5:;rbeis^iow^Th"Srric'"iis.'^te%%-^i' S^^ 


(It) 
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DECISION  NO.   MYSS-SOSS 


TCHEX  BQDIFNEMT  OPERATORS    (BEAVY   t  BIGHNAX  CONSTRDCTION)     (CONT'D) 

CLASS  Bt     Ait  boiat,  aaphalt  curb  and  guttai  macbinaa,  autoaatic  f ina  grade 
■acbina   (CMI  and  alallai  typa)    (aacond  oparatoi),   backboa  and  pullhoa 
(tiactoc  aoontad,   rubbar-tirad) ,  back  filling  nachina,   banding  aachine 
(pipa),  bitiainooa  apcaadai  and  aixaff   blacktop  plant   (non-autoaated) , 
blowar  for  burning  bcuab,   boilar    (whan  uaad  for   powar) ,   booa  truck,    boring 
aacbina,   caga  boiat,   charry  pickar    (S   tona  and  undar),   chipping  aachina 
and  chio  apraadar,  concrata  curb  and  guttar  aachina,   concrata  curing 
■achlna,   concrata  aixar    (ovar  cu.   yd. ) ,   concrata  pavaaant   apraadar  and 
finlahara,  concrata  pavar,  concrata  piap,  conveyor,   core  drill,  cruaher, 
drill   rig   (tractor  aounted),   electric  piap  uaed  in  conjunction  with  well 
point   ayateaa,   elevator,   fara  tractor  with  acceaaoriea,   fine  grade 
aachine,   forklift,   grout  or  gunite  aachine,   boiat  one  drua) ,   boiating 
angina,  bydiaalic  haaacr   (aelf-propelled) ,  hydraulic  pipe  jack  aachine  (or 
•iailai  type  aachine),   hydraulic   rock  expander    (or   aiailar  typa  aachina), 
■ydiaallc  ayataa  piapa,  hydro  haaner    (or  ainilar  type),   induatrial 
tractor,    jeraey   apraadar,   lolaan  plant  loader    (and  aiailar  type  loadera) , 
loccaotiTe,  aixar  for  atabiliia^baaa   (aelf-propelled),  aonorail 
■ortorixad  hydraulic  pin  puller,  aotorized  hydraulic  aaeder,  aulching 
■achlna,   plant  engineer,    pneuaatic  aixer,   poat  hole  digger  and  poat  driver 
piap  crate,   puah  button  boiat.    road  widener,    rock  bit  aharpener    (all   typea 
roller   (all  above  aub-grada) ,  roller   (grade  and  fill),   rolling  aachine 
(pipe),   aide  booa,   alip  fora  paver   (CHI  and  aiailar  type)    (aacond 
operator),  anorkal,   arato-tower,   atiap  chipping  aachine,  towed  roller. 
tractor  with  towed  acceaaoriea,   tractora   (uaing  winch  power),  trencher. 
tuba  fiaiabar   (CH  and  aiailar  type)   vibratory  coepactor,  vibro  taap.  well 
drilling  ■acbina,  well  point,  winch,  winch  truck  with  A-f raae. 

CLASS  Ct     Aggregate  bin,   aggregate  plant,   boiler   (uaed  in  conjunction  with 
production.caaant  bin,   concrete  aixer   (1/2  cu.   yd.   and  under),  concrete 
aaw  (aalf-propallad).  fireaan,  fora  taapar.  fuel  truck,   beating  boilar 
(uaed  for  taaporary  beat),  jeep  trencher,  power  broca,   Raviniua  widener 
ataaa  cleaner,  tractor. 

CLASS  Dt     Ccapreaaors  (4  or  leaa),  helper  on  lubrication  nnit  or  truck. 
power  baateraan,   power  plant  in  excaaa  c<  10  R.W. ,  pwp  (4*  or  ovar), 
waldlnf -aachina  (1  aachine  over  300  aapa  or  2  or  3  aacbinaa  regardleaa  eC 
■ipa). 

CLASS  El     Crane  with  boca  over  100  ft. 

CLASS  Pi     Crane  with  boca  ovar  200  ft. 

CLASS  6 1     Craaa  with  boca  ovar  300  ft. 

(19) 


DBCISKM  HO.   HYBS-aOSS 


TRUCK  DRIVERS    (HEAVY  6  HIGHWAY)  -  AREA  2 

Claaa  li     Pick-upa.   panel  trueka.  flatboy  aatarial  trocka  (atraigbt  joba)i 
aingle-axle  diap  trueka,  diaipatara.  aatarial  chackera.aad  racaivara, 
graaaara.  truck  tiraaen.  aochanic  belpera  and  parta  chaaer. 

Claaa  2i     Tandaaa.  batch  trueka,  aacbanica  and  diapatcbar. 

Qaaa  3i     Saai-trailara.  low-boy  trueka.  aaplialt  diatributora  trueka. 
agitator,  aixar  trueka  and  duapcrete  type  vebidea.   truck  aachanic. 

Claaa  4i     Specialixad  earth  aovlng  equlcaent  -  euclid  type  or  aiailar  of 
highway  aqui{aant,  where  not  aalf-loadad.  and  atraddle  (roaa)  carrier. 

Claaa  5 1     Off-highway  tandea  back-diaip,   twin  engine  equifaent  and  double 
hitched  aquifaant  where  not  aalf-loaded. 


(20) 
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STATE:   OKLAHOMA 


COUNTIES:  Aif«lf«,  3«cMiaB,  Bl.in,  Caddo,  C«n.di«n,  C.rt«r.  Cl«vtl«nd 
Co^nch.,  Cotton,  Cu.t.r,  D««y,  Elli,,  G^fi.ld,  Marvin,  GradyT  GrS^ 
Gr««r,  Baraon,  Harp«r,  Jackson,  Jeff.raon,  Johnaton,  Kay,  Kinqfiahar,  ' 
ni?*^   f°^"'  '^■"'  ^^'^'   HcClain,  Major,  Marshall,  Murray,  Nobla 
Oklahoma,  Payna,  Pontotoc,  Pottawatone,  Roger  Mills,  S«minoli,  Steohans 
Txllman,  Washita.  Woods  and  Woodward.  «minoi«,  stepnans. 

DECISION  NO.:   OK85-4051  n»TF.   n>4-.  «#  B„t,i<_.»< 

SUPERSEDES  DECISION  NO.  OK8S-4011.  datad  Miy"i,  m?  il   M  FR "9m 
DESCRIPTION  OF  WORK:   Building  Project,  (excluding  sin,?.  faSly^,  and 
apartaents  up  to  and  including  four  storlas) .  ^^ 


ASBESTOS  WORKERS: 

ATM  I 

ATM  II 

Area  lit 
BOILERMAKERS 
BRiaaAYEKS,  STONEMASONS 

Area  I 

AM*  XI 

Araa  III 

ATM  IV 

Araa  V 

ACM  VI 

Araa  VII 
CARreMtERS  -  AREA  I 

Carpwitar* 

Millwright* 

Piladrivenian 


CARPENTERS 

Carpanter* 

Millwrights 

Piladrlvans 
CARPENTERS  - 

Carpenters 

Millwrights 

Piladrlver* 
CARTENTERS  - 

Carpenters 
CARPENTERS  - 

Carpenters 

Piledrllren 

Millwrights 
CARPENTERS 

Carpenters 

^lledrivemen 

fowerSaw  operator 
CARPENTERS  -  AREA  711 

Carpenters 

Millwright* 

ril*drlvera*n 

fower  saw  operator 


^REA  IX 


in 

AREA  III 


en 
AREA  IV 

AREA  V 


AREA  VI 


$15.85 

2.55 

16.73 

2.60 

17. C4 

2.88 

15.875 

3.30 

15.73 

2.23 

15.65 

13.59 

2.17 

15.31 

2.25 

14.50 

1.40 

14.74 

2.15 

15.48 

1.57 

11.80 

2.04 

12.30 

2.04 

13.30 

2.04 

9.00 
12.30 
12.30 

11.25 
11.50 

11.30 

11.20 

11.90 
12.15 
14.03 

13.35 
12.85 

12.475 

12.00 
12.00 
13.00 
13.00 


2.04 
2.04 
2.04 

1.74 
1.74 
1.74 


1.5S 

1.55 
1.55 

1.89 
^.89 
1.89 

.60 
.60 
.60 
.60 


CARPENTERS  -  AREA  VIII 

Carpenters 

Millwrights 

Piledrive  risen 

Power  saw  operator 
CARPENTERS  -  AREA  XX 

Carpenters 
CARPENTERS  -  AREA  X 

Carpenters 

Millwrights 

Piledrivensen 
CEMENT  MASONS  -  AREA  I 

Cenent  Masons 

Power  Tool  Operator 
CEMENT  MASONS  -  AREA  IX 

Cenwftt  Mason* 

Power  Tool  Operator 
CEMENT  MASONS  -  AREA  IlX 
Ceaent  Masons 
Power  Tool  Operator 
BLECTRICIANSt 
Area  X 

Area  XX 

Ar*a  XXX 

Ar**  XV 

Area  V 

»BLB  SPLICERS: 
Area  I 

Area  tx 

Area  IV 

ELEVATOR  COHSTROCTORS : 
>7ourMyawn 
Helper* 

Probationary  Helper 
(21) 


■Ml 
HMly 

turn 

rriad 
■  llllW 

$11. CO 

1.10 

12.425 

1.10 

12.425 

1.10 

11.85 

1.10 

12.30 

.30 

12.88 

.85 

14.33 

.85 

14.33 

.85 

10.80 

11.05 

15.14 

.76 

15.54 

.76 

13.83 

.85 

14.  C8 

.85 

15.60 

l.lO'f 

9t 

15.20 

3.3%* 

2.40 

14.05 

3  1/4% 

♦  1.50 

17.10 

914-. 80 

15.70 

2.034- 

3% 

15.85 

1.10* 

9% 

15.45 

3.40« 

3.5% 

18.81 

9%«.80 

15.43 

S.OO-t-a 

10.80 

S.OOi-a 

7.715 

13.12 
13.625; 

14.30  ,  

16.19  \  2.92 
15.29  I  1.14 

8.50  1.31 
9.00  I  1.31 

8.00  1.31 
8.50  1.31 


2.05 
1.80 

1.50 


DECISION  NO,:   OK85-4051 

GLAZIERS  I 

IRONWORKERS: 

Area  I  { 

Area  II 
Area  III 
Area  IV 
Area  V 
lABORERS  -  AREA  I: 
Group  I 
Group  II 
iLABORERS  -  AREA  II: 
Group  I 
Group  II 
LABORERS  -  AREA  III 
Group  I  I     7. JO 

Group  II  8.00 

LATHERS  I 

Area  I  14.25 

Area  II  12.15 

MARBLE  MASONS,  TILE  SETTERS 
t   TERRAZZO  WORKERS  16.34 

MARBLE  t   TILE  FINISHERS: 

Area  I  13.35 

TERRAZZO  FLOOR  MACHINE  MAN: 

Area  I  14.50 

TERRAZZO  BASE  MACHINE  MAN: 

Area  I  14.90 

TERRAZZO  FINISHERS:  Area  I   14.20 
PAINTERS  -  AREA  I: 
Brush  t  Poller  9.90 

Spray  10.55 

Brush  t  Roller  (Struetueal 
Steel)  10.15 

Swing  stage,  bosun  chair   10.15 
Taping  (  Bedding  (hand 

tools)  10.20 

Sandblasting  10.25 

PAINTERS  -  AREA  II: 
Brush  13.55 

Spray  under  30  ft.         14.05 
Spray  over  30  ft.  14.55 

Paper  hanging  14.55 

Tapers  using  luchine  tools  14.05 
PLASTERS: 
Area  I  15. so 

Area  II  14.20 

PLUMBERS  -  AJOA  Xl 
Mechanical  centiacts 

under  $15,000.00 
Mechanical  eontraets 
of  sito.ooo.oo  i  over 

PLUMBERS  -  AREA  II 
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I  ROOFERS 

(SHEET  METAL  WORKERS 

SPRINKLER  FITTERS 
■LINE  CONSTRUCTION 
Linemen 

'  Cable  Splicers 

Hole  Digger  operator 
;   heavy  equipment  op. 
'  Line  truck  driver 
(winch  operator) 
'  JackhaiiuiMti  luan 
■  Powderman 


14.00 

15. S6 

16.64 


1.03 
1.03 

1.03 
1.03 

1.03 
1.03 

2.53 
2.53 
2.53 
2.33 
2. S3 

.95 


2.475 

2. 475 

2.27 


16.71 
18.07 


I 


»  Truck  driver  (flat  bed,  ' 

I   ton-half  k  under) 

I  Groundman  ' 

i POWER  EQUIPMENT  OPERATORS!: 

I  Group  I 

,'  Group  II 

\  Group  III 

;  ar««p  IV 

oroap  V 

Group  VI 

Group  VII 

Group  VIII 

Group  IX 

Group  X 
TRUCK  DRIVERS  -  AREA  I 

Group  I 

Group  II 
AREA  II 

Group  I 

Group  II 

Group  III 
AREA  III    ; 

Group  I 

Group  XX 

Group  III 

Group  rv 

Group  V 

SOUND  t  COMMUNICATION 
TECHNICIANS  for  Eagle, 
Indian,  Mound  and  Union 
Townahips  in  Payne 
County 


14.35 

il:SI 

13.10 
12.85 
12.60 
12.20 
10.60 
10.10 
9.60 


<23) 


12.02 


3   1/2% 
1.25 


I 

I 


z 

o 


r 


PAGE  3 

CeCISIOM  NO. t   OK85-40S1 

CtASSiriCATIOW  AKEAS.  CTOOPS  MID  DEf tWITIOBS  AS  FOtLOWSi 


MMSTOS  WOWttMi 
Xnn     RHpcr,  gllla.  Re9«r  Hills,  acckhwi.  Cracr  and  Raraen 

Ceuntiaa 
MtA  It     Rar  County 

AJISA  ttt    Maaininf  Ceuntiaa 
BHICTtATEM  -  STOHEMASOIWt 


kOkl 


II 

III 


ARIA  tV 

ARCA  V 
ARIA  Vt 

AREA  Vlt 


Loqan,  Payna,  Canadian,  Oklahoaa,  Clavaland  and 

NcClain  Countiaa 
Rarpat.  woods.  Alfalfa,  Grant,  Bllia,  Woodward,  Major. 

Carfiald,  •lain*  and  Rtngfishar  Ceuntios 
■araen,  Jaekaen,  Tlllaan,  Coaanctio,  Cotton  and 

Joffarson  Ceuntios 
Lincoln,  Pottawatoaio,  Saainolo,  Pontotoc,  Johnaten 

and  Narahall  Countiaa 
Ray  and  Mobla  Countiaa 
Caddo,  Grady,  staphana,  Garvin,  Murray,  Cartac  and 

Leva  Countiaa 
Rofor  Mills,  Rackhaa,  Graar,  Davay,  Custar,  Washita 

and  Riova  Counties 


CARWrps  -  MILLWIIICIITS  -  PILEDRI'/CTMCT 


BR  SAW  0PERA-t>R8» 


AREA 
AREA 


tl 
III 
IV 
V 


Oklahoaa.  Logan.  Canadian,  Rlngfithar.  Pottawatoaie.  McClain, 
Cleveland,  and  Lincoln  County  south  of  the  Turner  Turnpike 
Devey,  Custer,  Washita  and  Blaine  Counties 
Caddo  and  Grady  Countiaa 

Alfalfa.  Grant.  Major  and  Garfield  Counties 
Love.  Murray.  Carter,  Pontotoc,  Seainole.  Johnaton, 
Garvin  and  Marshall  County  vast  of  highway  •>* 
Beekhaa,  Jefferson.  Coaanche,  Cotton,  Greer,  Raraen, 
Jackson,  Rlova,  Stephens  and  "^lllaan  Countlea 
Payne  County,  Rorthern  Half  of  Lincoln  County  and 
Hoble  County  eaat  of  Interstate  35  and  aouth  of  Black 
Bear  Creek 

Woodward,  Weoda,  Rarper,  Bllia  and  Roger  Milla  Countiaa 
Ray  and  Reble  Countlea  north  of  Black  Bear  Creek  and 
weat  of  Interatata  135 
Marahall  County  oast  of  highway  *99 
CEMEMT  MAS0W8  -  POWER  TOOL  OPERATOR  i 
AREA  I      Ray  County 

Johnaton  and  Marahall  Counties 

Ellis,  Roger  Mills,  Beekhaa.  Oewey,  Cuatar,  Grady, 

Carter,  Oklahoaa,  Logan  McClain,  Washita,  Blaine, 

Caddo,  Ringfisher,  Canadian,  Cleveland,  Garvin,  Lincoln, 
■  Payne,  Hoble.  woodward  Murray.  Rarper,  Malor,  Wood's, 
)t^ Alfalfa,  Grant  Garfield.  Raraon.  Greer.  Riowa.  Jackson, 

Tillaan,  Coaanche,  Cotton,  Stephens,  Jefferson  and 

Love  Countlea 


AREA  Vt 

AREA  VII 


AREA  Vllt 
AREA  II 

AREA  X 


AREA  II 
AREA  III 
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.;^airiCATIOW  AREAS.  CR00P8  AMD  PgrilHTIORy  (COWT'D)t 


ELECTR 


jsa 


*  •  Oklahoaa,  Clevaiand, 


AREA  It 

AREA  till 


I 


IROWWORRERSi 

XrcA  f 


It 


AREA  III 

AREA  IV 
AREA  V 


Canadian,  Grady,  McClain,  Garvin, 
Carter,  Murray.  Johnston,  Pontotoc,  Seainole,  Potta- 
watoaie, Lincoln.  Logao.  Ringfisher.  Garfield,  Grant, 
Alfalfa,  Major.  Blaine,  Caddo,  Waahita,  Custar, 
Dewey,  woodward,  woods,  Rarper,  Ellis,  Roger  Mills, 
Beekhaa,  Love  and  that  portion  of  Payne  County  which 
is  eleaer  to  Oklahoaw  City  than  Tulaa 


Ray  and  Hoble  Counties 

Coaanche,  Jackson  Stephens,  Raraen,  Greer,  Riowa,  Tlllaan, 
Cotton  and  Jefferaon 

Marshall  County 

That  portion  of  Payne  County  closer  to  Tulsa  than 
Oklahoaa  City 

Blaine,  Caddo,  Canadian,  Carter,  Cleveland,  Coaanche, 
Cuatar,  Dewey,  Garfield,  Garvin,  Grady,  Johnston, 
Ringfisher,  Riowa,  Lincoln,  Major,  Logan,  NcClain,  i 
Murray,  Hoble,  Oklahoaa.  Pontotoc,  Pottawatoaie,  Roger 
Milla,  Seainole,  Stephena,  Waahita,  woodward,  and 
western  Payne  County  to  a  line  due  north  of  state 
highway  1177  and  #33 

Beekhaa,  Greer,  Haraon,  Jackaon,  Tillaan,  Cotton, 
Jefferson  and  Love  Counties 

Harper  and  Ellia  Counties 

Marahall  County 

Alfalfa,  Grant,  Ray,  and  woods  Counties 


LATBERi 

— OTT 


AREA  tl 


AREA  It 

PLASTERERS i 

— Toari — 


tl 


Oklahoaa,  Logan, Canadian,  Ringfisher,  Custer.  Washita, 
Blaine,  Pottawatoaie,  Dewey.  Beekhaa.  Caddo.  Cleveland, 
Ellia,  Garvin,  Grady.  Johnston,  McClain,  Murray,  Hoble, 
Pontotoc,  Roger  Mills.  Seainole,  Woodward,  Lincoln 
County  south  of  Turner  Turnpike  and  Payne  County  up 
to  and  including  the  city  of  Cashing. 

Alfalfa,  Grant,  Garfield  and  Major  Countlea 

Raraon,  Greer,  Riowa,  Jackson,  Tlllaan.  Coaanche.  Cotton, 
Stephens,  Jefferson,  Carter,  Lowe,  Pontotoc,  Johnaton 
and  Marshall  Counties 

Reaaining  Counties 

Ellis,  Roger  Mills.  Beekhaa,  Greer,  Haraon,  Jackson, 
Dewey,  Cuatar,  Washita,  Riowa,  Tillaan,  Blaine,  Caaao, 
Coaanche,  Cotton,  Ringfisher,  Canadian,  Grady,  Stephens. 
Jefferson.  Logan,  Oklahoaa,  Cleveland,  McClain,  Cargln, 
Murray,  Carter.  Love,  Payne,  Lincoln,  Johnston  and 
Marahall  Countiaa 

Pontotoc,  Pottawatoaie  and  Seainole  Counties 

(24) 
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CLASSIPICATIOH  AKEAS,  GBOOPS  AND  DEFINITIONS  (COMT'D)  > 

LABORERS: 

"CSn   -  Canadian,  Clavaland,  Lincoln.  Loqan,  Oklahona 
and  Pottawatomia  Countiaa 

Araa  II  -  Johnston,  Kay,  Noble,  Payna,  Pontotoc,  and 
Saalnola  Countias 

Ar«a  III  -  Alfalfa,  Backhaa,  Blaina.  Caddo,  Carter,  CoB«nciM, 
Cotton,  Custar,  Owiay,  Ellla,  Garflald,  Garvin. 
Grady,  Grant,  Graar,  Haraon,  Barpar,.  Jackson, 
Jeffarson,  Kingfisher,  Kiowa,  Love,  McClain, 
Major,  Marshall,  iturray,  Roger  Mills,  Stephens, 
Tillman,  Nashita,  Wood  and  Moedward  Counties 

Croup  I  -  All  digging  and  dirt  tiork,  firing  of  salamanders 
and  portable  space  heaters.  All  loading  and  un- 
loading of  materials  and  equipment  to  and  from 
hoist  or  eages  for  stock  piling  only,  whealiag 
and  plMi«g  of  eencTete.  Handling  of  lUBber, 
ctMl,  oeaoBt  and  distzikution  of  materials.  kXl 
cleaalng  iMluding  eleaning  of  windews.  All 
wreekiag  and  rasing  of  bttildiags  and  all  struetiwea, 
cleaaiag  and  oleariag  of  detels.  Leading  and  im> 
loading  of  materials,  hoist  or  eagas,  except  when 
the  SMUt  is  directly  tending  lathers,  r^sons  or 
plasterers.  Mater  boys,  when  used.  Carpenter 
tenders. 

Crwip  II  -  ^n  maehlna  tool  operators  that  eoM  undor  the 

Jurisdiction  of  the  laborers.  All  sewer  and  draim 
tile  layers  and  handling  at  the  ditch,  excluding 
distribution.  Operators  of  water  pumps  up  to  four 
inches  and  slip  form  jackets.  All  men  erecting 
scaffolds  and  directly  tending  lathers,  rasons, 
cement  masons  and  plasterers.  Mortar  mixers,  hod 
carriers,  and  dry  mixers.   High  work  over  )0  feet 
from  ground  or  floors.  Cement  finisher  helper. 
Uork  on  swinging  scaffold,  work  on  swinging  scaffold. 
All  kettle  and  pot  man,  tank  cleaning,  all  pipe  doping, 
treating  and  wrapping  Including  all  men  working  with 
dope.   Mortar  and  plaitar-nixing  machine,  pump-crete 
aaehine  and  gunlta  mixing  machines,  including  placing 
of  concrete.  Handling  ereesoted  or  treated  materials 
liquid  aoids  or  like  materials  when  injurious  to 
health,  eves,  skin  or  clothes.  All  newly  developed 
meohaaicai  egwipnant  which  replaces  wheelbarrows  or 
buggies  previously  used  by  loaders.  All  soale  mmn 
on  batch  plants  i  tool  crib  men.  All  laborers 
screening  sand,  running  aand  drier,  and  feeding 
operating  sand  blaster,  .sxeept  noisle.  Plaggers> 
Conerese  graders  and  cutting  torch  operators  in 
cvnaeetion  with  laborers'  work. 

(2Sl 
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CLASSIFICATION  AREAS,  GROUPS  AND  DEFINITIONS  CONT'D 


Group  I : 
Group  II 
Group  III 


Group  r' 


Otmp  V 


All  crane  type  equipment  with  at  least  300*  of  boom 
and  over  (including  jib) 

All  crane  type  equipoient  with  at  least  200*  and  less 
than  300'  of  boom  (including  jib) 

All  crane  type  equipment  with  at  least  100'  and  less 
than  200'  of  boon  (including  jib)  -  All  tower  cranes- 
Crane  type  equipment  (3  cu.  yd.  and  over),  Guy  Oerrick- 
Nhirley 

Cranes  with  less  than  100'  of  boaa  with  jib  and  cranes 
lass  than  3  cu.  yd.  -  Heavy  duty  mechanic,  wmlder, 
overhead  monorail  type  crane,  panel  board  batch  plant 
operator,  pilodrivar  engineer,  dragline,  clanshall, 
backhoa  (3/4  yd.  and  over),  sidaboom  or  similar  type 
equipnant,  gradall,  cherry  pioker,  hoist  (while  doing 
stack  and  chimney  work),  power  driven  bole  digger  (with 
30'  and  longer  mast).  Motor  patrol  (blade) 

Doser  (engine  R.P.  *S  or  over),  roller  end  ooaipactors 
with  doser  blade,  baclchoe  under  3/4  yd..  All  scraper 
type  equipment,  water  wagons  under  the  jurisdiction 
of  this  eraft,  leader  or  hi-lift  (engine  R.P.  65  or 
ever),  asphalt  lay  machine,  conveyor-multiple-  panel 
board  central,  power  driven  hole  digger  with  less 
than  30'  mast,  trenching  machine,  concrete  pui^  (boon 

Roller  (all  types) ,  oil  distributer,  pulvimiMr, 
screed  operator,  conerete  pump  (trailer  type), 
rotary  drilling  machine  when  operated  from  console 

Creaaer,  tilt  top  trailer  operator 

Locoawtive  engineer,  boring  machnie,  tug  boat,  mixer 
(18  cu.  ft.  and  over)  sand  barge,  dredging  machine, 
tugger,  hoist  (operating  one  drum)  welding  machines 
(3  to  6),  air  conpressor  (3  to  t-sise  tOO  cu.  ft.  and 
under,  air  compressor  over  500  cu.ft.  (1),  pump  (battery 
3  to  6) ,  all  fork-lift,  bolicat,  and  similar  equipeient, 
generator  plant  engineer  (diesel  elect) ,  winch  truck 
with  a  frame,  concrete  buster  or  tamper,  heater  under 
jurisdiction  of  operating  engineers,  fireman,  boiler 
operator,  crushing  plants,  form  tractor  (with  or  with- 
out attachments) ,  batch  plant  operator  (portable) ,  con- 
veyor operator  (continuous  belt  bulking  handling,  form 
grader,  screening  plant,  ^<ell  pump  operator,  signal  man 
on  whir ley  when  and  if  required,  outside  (side  elevator 
or  construction  type  hoist  personnel) 

Oroup   IX  -  Concrete  mixers  (less  than  18  eu.  ft.),  air  eoivressor 

(500  cu.  ft.  and  uMer-1  or  2),  welding  machines  (1  or  2), 
pumps  (1  or  2),  fuelman,  asphalt  lay  machine  backend  mut, 
mechanic  helper  and  welder  helper 


Group  Vt  - 

Group  vn  - 

Group  VIII- 


Group  X   -  Truck  crane  oiler  and  driver,  crane  oiler, 
IMilding  type  elevator  operator 

(26)  . 


permanent 


I 


z 

o 
B 


i 


z 
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CLASSIFICATION  AREAS,  GROUPS  AND  DEFINITIONS  CONT'D 


AUA  tl    Maaininf  Counties 
MAKBLE  4  TILE  FINISHERS.  TEMAZtO  flUISIIEKS.  -EKKAZIO  fLOOK  MACHIItE  MAN 

AREA  I  X«y,  Nobl«,  Paynt.  Lincoln,  Pottawatoait,  SMinolo,  Pontotoc 
and  Johnston 


TROCX  DRIVtM: 
AREA  I 


tt 

tt 
t 


XI 
lit 


AREA  III 

CROOP  I 


It 

ttx 


OROOP  IV 
OROOP  V 
WtLDER3> 


Alfalfa,  Mckhaa,  llaln*,  CaMe,  Carttr,  Canadian, 

Clavaland,  Coaancha.  Cotton.  Cuatar.  Oaway,  Ellis, 

Carfiald.  Carvin,  Crady.  Grant,  Grtar,  Racnon,  Harper. 

Jackson*  Jaffarson  Johnston,  Kintflihar,  Kiowa, 

Lofsn,  lova.  Major,  MLain,  Hurray,  OklahoiM.  Pen- 

totec.  Pottawatoaia.  Payna.  Rofor  Milla.  Saainola. 

■karhans.  Tillaan.  Mashita,  Wo«d  and  Haodward  Ceuntlas 

Truck  drivers  for  heavy  equlpaent  such  as  lovbeys. 

heavy  vlnch  and  floats,  heavy  earth  aevinq  equipfent 

such  aa  dtsi^  trucka  and  eucltds 

Truck  drivers  and  swaapers.  such  »m   duap  truckSt  flat 

beds,  stakebodias,  and  1/4  and  H   ton  pick-up  trucks 

■ay.  loble  and  Lincoln  Counties 

Truck  drivers,  ineludiof  pick-up.  IH  tons  or  2S  yarda 

up  to  bat  not  including  1  tons  or  4  yards,  such  as 

duaip  trucks,  flat  beds,  stake  body  or  bua  driver 

3  tena  or  4  yards  up  to  but  net  including  4  tons  or 

•  yards 

Ready  aii  concrete  trucki  tractor  trailer  and  slatlac 

equipaent 

Marshall  County 

Piek-up«  IH  tone  or  2>i  yards  and  up  to  but  net  tn« 

eluding  3  tons  or  4  yarda.  luch  aa  duap  trucks,  flat 

beds,  state  bodies  and  buses 

3  tens  or  .4  yards  and  up  to  but  not  including  4  tens 

or  (  yards 

S  tons  er  (  yards  and  ever  including  heavy  aquipaent 

such  as  pels  trucks,  winch  trucks,  euclids,  Mississi- 

ppi  wagons,  aeai-duapa,  turner  pulls,  or  other  heavy 

aaterial  aeving  equipaentr  tractor  trailer  drivers 

and  siatlar  e^ipaent.  such  aa  tractors,  ten  wheelers 

Readyaia  concrete  trucka  up  to  but  not  including  3 

yards 

Ready-als  conerete  trucks  3  yards  and  over 

Receive  rake  prescribed  for  ereft  perforalng  operation  to 
which  welding  Is  incidental. 
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"AGE  3 


Onllsted  elsssifieations  needed  for  work  not  included  wittiin  the 
scope  of  the  classifications  listed  may  be  added  after  award 
only  as  provided  in  the  labor  standards  contract  clauses  (29 

era,  5.S(a)(n(ii)). 

FOOTNOTES 

a  •  <  aoa.  to  S  yrs.  (t>  ever  S  years  •%  of  basic  hourly  rate 
Plus  seven  paid  holidays  -  A  through  C. 

PAID  HOLIDAYS  I 

A  -  New  Tear's  Oay>  B  -  Hemorial  Dayi  C  -  Independence  Oay>  0  -  Labor 
Oay>  I  -  Thanksgiving  Oay>  t   •  Friday  after  Thanksgiving  Oay; 
G  -  Christaas  Oay. 
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SUPERSEDEAS  DECISION 


STATE:   OKLAHOKA 


COUNTIES :  Adair,  Atoka,  Bryan,  CherokM,  Coal,  Craig,  Craak,  Dalawara,  Haskall. 
Hugh...  Lati«ar.  i*flora,  Mclntoah,  Hay..,  Mu.kog..,  No,#.t.;  OkfuHi.  ""'**• 
Ttoulg..,  0m9.,  Ottawa,  PawiM.,  Pittsburg,  Pu.hmataha,  Roger..  Swiuoyah. 
Tulaa,  wagonar.  Naahington  a«<juoy«n, 

DECISION  NO.:  OK85-4052  mtE:   Data  of  Publication 

SUPERSEDES  DECISION  NO.   Or85-4012,  datad  May  10,  1985  in  SO  FR  19859 
DESCRIPTION  OP  WORKt   BUILDING  PROJECTS  (excluding  .ingle  family  horn,  and 
apart^nt.  up  to  and  including  4  atorie.) ,  and  Heavy  Conatruction  within  the 


ASBESTOS  WORKERS: 
Area  I 
Area  II 

BOILERMAKERS 
BRICKLAYERS-STONE  MASONS: 

Area  I 

Area  II 

Area  III 

Area  IV 

Area  V 

Area  VI 
CARPENTERS  -  AREA   I 

Carpenter. 

Millwright.,  Piledriver- 
■en 
CARPSMTCKS  -  AREA  II 

Carpenter. 

Millwright.,  Piledriver- 
■en 
CARPENTERS  -  AREA  III 

Carpenter. 

Piledriveraen 

Millwright. 
CARPENTERS  -  AREA  IV 

Carpenter. 

Millwright. 

Piledriveraen 
CARPENTERS  -  AREA  V 

Carpenter. 

Millwright. 

Piledriveraen 
CARPENTERS  -  AREA  VI 

Carpenter. 

Millwright.,  Piledriver- 


817.04 
1C.73 
15.87i 

16.00 
15.31 
14.84 
15.31 
16.90 
14.50 

11.85 

13.30 

13.88 

14.33 

11.90 
13.15 

14.03 

14.08 
14.38 
14.38 

13.50 
16.40 
16.10 

13.19 

13. C9 


$3.88 
3.60 
3.20 

3.35 
3.35 
3.34 

1.54 

1.40 

3.00 

3.00 

.85 

.85 

l.SS 
1.55 

1.55 

3.03 
3.03 
3.03 


3.03 
3.03 


CARPENTERS  -  AREA  VII 

Carpenter. 
CARPENTERS  -  AREA  VIII 

Carpenter. 

Millwright.,  Piledriver- 
aen 
CEMENT  MASONS: 

Area  I 

Area  II 

Area  III 
PONER  TOOL  OPERATOR: 

Area  I 

Area  II 

Area  III 
ELECTRICIANS: 

Area  I 
Zone  I 
tone  II 

Area  II 

Area  III 

Area  IV 

:able  splicers I 
Area  I 

lone  I 

Zone  II 
Area  II 

Area  III 

OEVATOR  CONSTRUCTORS  I 
Area  I 

Journeyaen 

Helper. 

Probationary  Helpers 
Area  II 

Journeyaen 

Helper. 

Probationary  Helper 

(3») 


•MM    •"'"" 

$13.30  .30 

12.92 

1.60 

13.17 

1.60 

10.80 
13.83 
15.14 

.85 

.76 

11.05 
14.08 
15.54 

.35 
.76 

14.55 
14.95 
15.20 

17.10 
15.70 

3W*.<» 
3%t*.80 
3.5»» 
2.40 
9%+.80 
H* 
3.03 

14.95 
15.35 
15.45 

18.91 

3%%*. 80 

3kU.80 

3.5%+ 

2.  ;o 

9%*.80 

15.34 

70%JR 
S0%JR 

3.00*a 
3.00+a 

15. «3 

70%JR 
50%JR 

3.00+a 
S.OO+a 

OK8S-40S2 

i 
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SOFT  FLOOR  LAYERS: 

* 

aiM 

rn»m 

■  ■HW 

hMc 

—mm 

N 

GLAZIERS 

Area  I 

14.60 

2.03 

Area  I 

(15.72 

.30 

Area  II 

13.47 

1.88+b 

Area  II 

15.04 

SPRINKLER  FITTERS 

16.66 

3.40 

Area  III 

14.68 

1.96 

LATHERS: 

IRONNORKERSt 

Area  I 

14.25 

2.04 

Area  I 

16.19 

3.93 

Area  II 

12.62 

1.50 

Area  II 

13.13 

3.35 

TILE  LAYERS,  TERRAZZO 

LABORERS  -  AREA  I 

WORKERS  k  MARBLE  MASONS: 

Group  I 

8.50 

1.31 

Area  I 

16.84 

1.50 

Group  II 

9.00 

1.31 

Area  II 

15.09 

3.10 

3" 

LABORERS  -  AREA  II 

TILE  t  MARBLE  FINISHERS: 

r 

Group  I 

8.00 

1.31 

Area  I 

13.35 

Group  II 

8.50 

1.31 

Area  II 

12.72 

2.00 

9 

PAINTERS  -  AREA  I 

TERRAZZO  FINISHERS: 

j^ 

Bruah,  .haetrock  bj 

tnd- 

Area  I 

14.20 

«i 

tool. 

14.70 

.90 

Area  II 

13.73 

3.00 

• 

Bighwork  t  Stage 

15.10 

.90 

TERRAZZO  FLOOR  MACHINE: 

M 

Spray,  t  Sandblaat 

Ing, 

Area  I 

14.50 

S* 

Sheetrock  Power  T 

Ml. 

15.70 

.90 

Area  II 

13.92 

3.00 

1 

Hot  t  Bituainou. 

16.00 

.90 

TERRAZZO  BASE  MACHINE: 

PAINTERS  -  AREA  II 

Area  I 

14.90 

^^^ 

Bru.h  t  Roller 

9.90 

1.03 

Area  II 

13.26 

3.00 

^^ 

Brueh,  Roller  (Stx 

I. 

LINE  CONSTRUCTION 

< 

Steel) 

10.15 

1.03 

(except  Braden,  Pocola  s 

SL 

Spray 

10.55 

1.03 

Spiro  Township,  in 

r^ 

Swing  Stage,  Bomn 

Chair 

10.15 

1.03 

LeFlore  Co.) : 

5 

Taping  t  Bedding  (1 

aand 

Lineaen 

16.71 

3  1/2% 

tool.) 

10.30 

1.03 

♦1.25 

f 

Sandblaating 

10.25 

1.03 

Cable  Splicer. 

18.07 

3  1/2% 

PAINTERS  -  AREA  III 

+1.25 

Bru.h,  Roller,  Tap< 

ir.  t 

Bole  Digger  Operator  t 

I9 

Paper banger. 

13.37 

.60 

Heavy  Equipaent  Op. 

GO 

Spray,  Steaaclaan, 

Sand- 

(pole  or  cat  equiva- 

o 

bleating  t  Pot  Tei 

»dera 

13.87 

.60 

lent) 

14.80 

3  1/2% 

*"»** 

PLASTERERS 

1 

+1.25 

3 

Area  I 

15.45 

.01 

Jack  Haaaeman 

11.76 

3  1/2% 

Area  II 

I 

14.30 

♦1.25 

a. 

PLUMBERS  t  PIPErim 

ntsi 

Line  Truck  Driver 

£ 

Area  I 

16.62 

2.98 

(Winch  Operator 

13.01 

3  1/2% 

'< 

Area  II 

17.25 

3.35 

♦1.25 

2 

Area  III 

1 

16.64 

3.27 

POWDERMAN 

14.36 

3  1/2% 

Area  IV 

♦1.25 

o 
< 

A 

Mechanical  Contrac 

St. 

GROONDKAN 

10.52 

3  1/2% 

under  $150,000.01 

) 

14.00 

•  3.475 

♦1.25 

1 

Mechanical  Contrac 

:ts 

TRUCK  DRIVEH  (FLAT  BED, 

$150,000.00  k   ovi 

ir 

15.56 

3.475 

TON-HALF  AND  UNDER) 

11.20 

3  1/3% 

Area  V 

15.30 

3.25 

+1.25 

fi 

ROOFERS 

13.40 

1.64 

» 

SHEET  METAL  NORKESa 

Area  I 

16.15 

3.30 

i 

Area  II 

16.58 

l.S»f 

31 
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OK85-40S2 


LINE  COMSTmxrriON 
(Bradan,  Pocola,  and 
Spiro  Township*  In 
LaFlor*  Co.;  that  portioi 
•aat  of  Brant,  Pricas 
Chapal,  Rocky  Mountain  t 
Salliwaw  Townahipa  in 
Saquoyah  Co. : 
Linaaan,  Haavy  Bqoipaani 
Oparator 

Cabla  Splicar 

PowdazBan 

Truck  Drivar 

Sroundman 

PONER  BODIPMENT  OPCXATOKS 
Group  I 
Group  II 
Group  III 
Group  IV 
Group  V 
Group  VI 
Group  VII 
Group  VIII 
Group  IX 
Group  X 
TKICK  ORIVERSi 
Araa  I 

Group  I 

Croup  II 

Group  III 
Araa  II 

Group  I 

Group  II 

Group  III 

Group  rv 

Group  V 

SOUND  AMD  COMUNICATIOM 
TECHMICIAM  -  Araa  IV 


14.  S4 
14.79 
90%JK 
7SIJ1( 
(S%Jlt 


14. 3S 
IJ.SS 
13.  JS 
13.10 
13. iS 
12.60 
12.20 
10.60 
10.10 
9.60 


13.  to 
12. (S 
12. 9S 

10.43 
10.  S3 
10.63 
10.58 
10.73 


12.02 


1.30+ 
3  3/4% 

1.30+ 
3  3/4t 

1.30+ 
3   3/4« 

1.30+ 
3  3/4% 

1.30+ 
3   3/4% 


(31) 


OK85-4052 
ASBE8 


CLAlSIPICAtIO"  AMAa.   CKOPPS  AltD  PgriMtTfOMf  a|  i^ryo-y. 


aRKaT  •^eal.  Atoka  and  Bryan  Ceunttcs 
"""'   II  -  Baaaining  Countiaa 
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»«ICKLAYE«»  -  8T0m>tAI>80W8i 
A«A  I  -  •'•«o«at.  Charokaa,  A4air,  Ma*ke«a«.  ••eueyah,  aaskall, 
....  ..   uriora,  Utiaar  and  PuahMtaha  CeunttaB 

ABIA  It  -  Bughaa,  Coal,  Atoka  and  Bryan  Countiaa 
ABBA  til  -  Ctaak.  Tulaa,  Be«ars,  Mayai,  Ccalfn,  OtUwa  and  Oalawara 
count !•• 

ABBA  T  -  0«a«a,  Nashin9to«  and  Hevata  Countiaa 
ABBA  Vt  -  Paitnaa  County 

CABPPrrtM   -  MILWRIGHTS   t    PmOBIVgBMBIIi 

A«A  I  -  «"«*«••'«'''•;••.  MttabuT,:  Lattaar,  taPlora,   tha  ^w- 
tarn  part  of  Nctntoah  County  -  tha  Un%  runninf  atralabt 
aouth  ftca  tha  aaat  Unt  of  Okaulgaa  County.  ItaakaU 
County  aouth  o(  Blghvay  |9  and  north  ona-haK  of  Atoka 
wounty 

IJt"  'J!!ll?***ll*:  •['•"•"*  •«•«»  ona-half  of  Atoka  County 
III  -  Coal  and  Bughaa  County 

ABBA  V  '  Tula*.  Boflare,  Nayaa,  iroak,  Cralf  and  Oala»ara  Countiaa 

I         ST'tS'toSf  of'S-f*"  S-   ^~**  "'  "wy.»20.   including  all 

'        Hiy^9S  ""^"^  ***  "^'  ""  «"  '•"-^  col  aaat  e(  Stat. 

tSt  Zt'  "I'll'r;**"'-''**"*"  •^  Baatarn  tvo-thlrda  of  Oaaoa  Cewnty 
ABBA  n  '  MuM^**,  iragenar,  Adair,  Charokaa,  Saquoyah,  BlatarTSrt 
A>u  mt       SfJ^"'!!"  •'^  Baakall  County  north  of  ai«hMy  #9 

JJS  «[r-'St*n:a*ciun;'""  "*■"•*'*  •'  *"^  ^—'' 

A«A  I  .  Haatarn  ona-thlrd  el  dsago  County 

ABBA  It  -  »a»naa  County  vaat  of  a  Una  runnlna  dua  north  froa  tha 
waatarn  boundar*  d(  Craak  County 
III  •  Baaalnlnf  Countiaa 


Ruakoaaa,  Saquayah, 
Atoka  and  »uahaauha  Coanitlaa 


yah.  Nctntoah.  Baakall. 


:SS?,i :  SH:SiS-T -"  ""-"^"^  cn;«;;Vako^ 

ABBA  IV  .  waahlngtofi.  «o»ata,  Craia n.  Ottawa.  Batara.  Hayaa.  Oalaaara. 
ourj,  coal,  Oaaga  and  ravnaa  aaat  of  Blghvar  •!• 


tt^TOp  COWSTBDCTgBS. 

ABBA   I  -  oaaoa,  Washington,  »o«ata.  Cralf.  OtUM,  lieaara.  Haras. 

ABBA  II .  ssiSt:;  cSSian-  *"*  ••"^•*  *=•«"*•• 

**"  {,-  "XJ^*"'  coal.  Atoka  and  Bryan  Caanttaa 

(32) 


ABBA  tit  .  Baaal 


CLMSiriyTIOH  UOM.   CIIOOW  MP  DIFtWITlOW    (COWT'Dli 
OKS5-4053 

AMA  I  -  lcy«B  County 

It  •  Maaintnt  CeuntUs 


Pag*  S 


LABOKEKSi 

Araa  I  -  Craig,  Craak,  Ml«war*.  Hay**,  No«wta,  Okmlgaa, 
Oaaga,  Ottawa,  Bogars,  Tulaa  and  Naahlngton 
Countiaa. 

Ar«a  II  -  Adair.  Atoka.  Bryan.  Charofcaa.  Coal,  Baalwll, 
Hugbaa,  Latiaar,  LaFlora,  Mclntoah,  Muakogaa, 
Okfuakaa,  Paimaa.  Pittaburg.  Pualautaba, 
Saquoyah  and  Nagonar  Countiaa. 

Croup  I  -  All  digging  and  dirt  work,  firing  of  aalanandara 
and  portabia  spaca  haatara.  All  loading  and  un- 
loading of  aatariala  and  aguipawnt  to  and  froa 
hoiat  or  cagaa  for  atock  piling  only.  Mbaaliag 
and  placing  of  eoncrata.  Handling  of  lunbar, 
staal.  canant  and  diatribution  of  matariala.  All 
elaaning  including  claaning  of  windowa.  All 
wracking  and  rating  of  buildinga  and  all  atructuraa, 
claaning  and  elaaring  of  dabris.  Loading  and  un- 
loading of  aatariala,  hoiit  or  cagaa,  axcapt  whan 
tha  Ban  ia  diractly  tanding  lathara,  raaona  or 
plaatarara.  Hatar  boya,  whan  uaad.  Carpantar 
tandara. 
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I   CLA«giriCATIOII  AMAl.  CMOPS  AW)  PCTllllTlOm  tCaiT'P). 

LATmai 
AliX  I  •  Atoka,  Coal  and  lughas 
AMA  ZI  -  Ottawa  County 


PA  I 


igliAZ  -  Pawn**.  Oaaga,  Naahtngten,  Vewata,  Begara,  Mayaa,  Croak, 
TvXaa.  Okfuakaa,  Okaulgaa,  Nagonar,  Charokaa,  Adair, 
Huakofa*,  •aqaeyali,  Mclntoah,  laakall.  Pittaburg,  Latlaor, 
baPXoia,  and  Paahaataha 

AREA  tt  -Bugbaa,  Coal,  Atoka  and  Bryan  Ceontlas 

ABBA  III  -  Craig.  Ottawa  and  Dalawar*  Countiaa 


PLABTCTBBlt 


Mix  I 


ABBA  II  - 


PtOMBeBB 


Adair,  Charokaa,  Cratg,  Ciaak,  Dalawara,  Nctntoah,  Hayaa, 
Nuakogoa,  Nowata,  Okfuakaa,  Okaulgaa,  Oaaga,  Ottawa, 
Bogara,Tulaa,  Nagonar,  Naahlngton,  and  th*  northarn  and 
waatarn  portiona  of  Saquoyah  County  north  and  waat  of  a 
Una  running  aouthwaatarly  froa  tha  northaaatarn  cocnar 
of  Saquoyah  County  tneludlnt  tha  town  of  Balllaaw. 
LaPlora  County  and  tha  aewtharn  and  aaatarn  portiona 

aeuth  and  aaat  of  a  Una  running  aouthwaatarlj  froa  tha 

•erthaaat  eornar  of  taqu«yah  County 


Group  II  - 


All  aachina  tool  oparatora  that  coaa  undar  tha 
juriadiction  of  tha  laborara.  All  sowar  and  drain 
tila  layara  mad  handling  at  th*  ditch,  axcluding 
distribution.  Oparatora  of  watar  punps  up  to  four 
inchaa  and  alip  fora  jackata.  All  aan  aracting 
scaffolda  and  diractly  tanding  lathars,  nasons. 
caaant  aasona  and  plast*r*rs.  Hortar  Dix*rs.  hod 
carriars,  and  dry  mixars.   High  work  ovar  30  faat 
fro*  ground  or  floors.   Camant  finishar  halpar. 
Kork  on  swinging  scaffold,  work  on  swinging  scaffold. 
All  kattla  and  pot  man,  tank  claaning,  all  pipa  doping, 
traating  and  wrapping  including  all  man  working  with 
dopa.   ilcrtar  and  plastar-mixing  nachina,  pump-crata 
aachina  and  gunita  mixxng  nachinas,  including  placing 
of  eoncrata.   Handling  craosotad  or  traatad  aatariala 
liquid  acida  or  lika  aatariala  whan  injurious  to 
haalth,  eyas,  skin  or  clothas.   All  n*wly  d*v*lop*d 
a*chanical  aquipaant  which  raplacas  whaalbarrows  or 
buggias  praviously  usad  by  loadars.  All  scala  nan 
on  batch  plants  t  tool  crib  nan.  All  laborara 
scraaning  sand,  running  sand  driar.  and  fa*ding 
op*r*ting  sand  blastar,  excapt  notsla.  Flaggara, 
eoncrata  gradars  and  cutting  torch  oparatora  in 
connaction  with  laborara'  w-ork. 


<33) 


ABBA 
ABBA 


PIPBTITOBBt 
AREA  I  -  Ottawa,  Dalawara,  Craig,  Mayaa,  Mewata,  Bogars,  Tulaa, 

Cra«k  and  Oaaga  and  Pawnaa  Countiaa  aaat  of  Highway  111 
It  -  Adair,  Charok**,  Baakall,  latiaar,  baPlora,  Mcintosh, 
Muakegaa,  Okfuakaa,  Okaulgaa,  Pittaburg,  Saguoyab  and 
Nagonar  Countiaa 
lit  -  Bughaa,  Coal,  Atoka,  Puahaataha  and  Bryan  Countiaa 

IV  -  Oaaga  and  Pawna*  Countiaa  wast  of  Blghway  lit 

V  •  Naahlngton  County 

8HBET  METAL  NWBBBB  t 

ABBA  I  •  Bughaa  and  Coal  Countiaa 
ABBA  II  -  Baaaining  Countiaa 

SOPT  rtOOB  LATjOm 

ABBA  I  -  Bughaa,  Coal,  Atoka  and  Bryan  Countiaa 
ABBA  tz  •  Baaaining  Countiaa 

TILB  LATBBi  >  TEBBAttO  NOBKEBBt 

Xltti  I  -  ilyan  County ^'^ 

ABBA  It  -  Baaaining  Countiaa 

TIK  t  TEBBAItO  PIHISHEBS  -  TEBBAIIO  FLOOB  MACBIMt  -  TEBKAIIO  BA8B  • 

HAgHtMtl 


JSETT 
II 


'  Bryan  County 

•  Baaaining  Countiaa 
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OKSS-4052 


CLASSIFICATION  AREM 
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GROUPS  i   DEFimriONS  CONT'D 


SOUND  AND  COMWWICATIOW  TECH.    -  Claaslf ieatioit  ATM 


OKS$-4052 


POWER  EQUIPMENT  OPERATORS: 

Group  I   -  All  crv>«  type  aquipoent  with  at  laast  300'  of  booa 
and  ov«r  (including  jib) 


Group  II 


All  cran*  typa  aquipaant  with  at  laast  200'  and  las* 
300'  of  boon  (Including  jib) 


Group  III  -  All  crana  type  aquipaant  with  at  least  100'  and  less 
than  200*  of  booa  (including  jib)  -  All  tower  cranes- 
Crane  type  equipaent  (3  cu.  yd.  and  over),  Guy  Derriclc- 
Nhirley 

Group  IV  -  Cranes  with  less  than  100*  of  boon  with  jib  and  cranes 
less  than  3  cu.  yd.  -  Heavy  duty  mechanic,  welder, 
overhead  aonorall  type  crane,  panel  board  batch  plant 
operator,  piledrlver  engineer,  dragline,  clanshell, 
bacXhoe  (3/4  yd.  and  over),  sideboon  or  similar  type 
equipnent,  gradall,  cherry  picJcer,  hoist  (while  doing 
stacli  and  chianey  work),  power  driven  hole  digger  (with 
30'  and  longer  nast) ,  Motor  patrol  (blade) 

Group  V   -  Doser  (engine  R.P.  65  or  over),  roller  and  conpactors 
with  doser  blade,  backhoe  under  3/4  yd..  All  scraper 
type  equipaent,  water  wagons  under  the  jurisdiction 
of  this  craft,  loader  or  hi-lift  (engine  R.P.  65  or 
over),  asphalt  lay  machine,  conveyorHBultiple-  panel 
board  central,  power  driven  hole  digger  with  less 
than  30'  mast,  trenching  machine,  concrete  punp  (booa 
typa) 

Croup  VI  -  Roller  (all  types),  oil  distributor,  pulvimixer, 
screed  operator,  concrete  pump  (trailer  type), 
rotary  drilling  machine  when  operated  from  console 

Croup  VII  -  Greaser,  tilt  top  trailer  operator 

Group  VIII-  Locoaetlvc  engineer,  boring  machnie,  tug  boat,  mixer 
(18  cu.  ft.  and  over)  sand  barge,  dredging  machine, 
tugger,  teist  (operating  one  drun)  welding  machines 
(3  to  6),  air  conpressor  (3  to  6-sise  500  cu.  ft.  and 
under,  air  compressor  over  SCO  cu.ft.  (1),  pump  (battery 
3  to  6) ,  all  fork-lift,  bobcat,  and  similar  equipment, 
generator  plant  engineer  (diesel  elect) ,  winch  truck 
with  a  frame,  concrete  buster  or  tamper,  heater  under 
jurisdiction  of  operating  engineers,  firenan,  boiler 
operator,  crushing  plants,  form  tractor  (with  or  with- 
out attachaents) ,  batch  plant  operator  (portable) ,  con- 
veyor operator  (continuous  belt  bulking  handling,  form 
grader,  screening  plant,  well  pump  operator,  signal  man 
on  whlrley  when  and  if  required,  outside  (side  elevator 
or  construction  type  hoist  personnel) 

Croup  IX  -  Concrete  sdxers  (less  than  IS  cu.  ft.),  air  coatpressor 

(500  cu.  ft.  and  under-1  or  2),  welding  machines  (1  or  2), 
puaps  (1  or  2) ,  fuelman,  asphalt  lay  machine  backand  man, 
nechanlc  helper  and  welder  helper 

Group  X   -  Truck  crane  oiler  and  driver,  crane  oiler,  permanent 
building  type  elevator  operator 
(35) 


Coal 
Cr«1| 
CrMk 
Otlawtrt 
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Ntytt 
NOMU 

Okfutkat 


OtaMlgtt 
0m9*]/ 

OttMM 

Pawnae  2/ 


ritttburf 
Rogtrs 

Tulsa 


MgoMT  4/ 
Mthlngtwi 


1/  TMt  portion  t«st  of  Stitt  Highway  No.  18 

2/  That  portion  a««t  of  Suta  HIghMy  No.  IS 

1/  E«9tt.  Indian,  Hound  tnd  Union  Township* 

*/  Kiim  Crtek.  Cherokat.  Coal  Craek.  Lont  Star  and  Shanhan  Townshlpt 

TRUCK  DmviKH 
XMA  I  -  Ssage,  Nathlnfton,  lio»ata>  Cralt>  Ottawa.  Vawnta,  lofora, 
Craek,  Tulaa,  Okaulgaa.  Okfuskee  and  Nayea  and  Wagoner  Counttoa 
wast  of  atghwajr  •(*• 

omam  t  •  Truck  drtvora.   ineludinf  plek-up,  1%  tena  or  2^  yards 
UP  to  but  net  including  1  tena  or  4  yarda*  •iicli  as  duap  trucka. 
flat  beda,  stake  body  or  bus  driver, 
caovr  tt  •  )  tena  or  «  yarda  up  to  but  not  Ineludinf  4  tons  or 

•  yards. 
GKOUr  III  •  Heady  ais  eoneroto  trueki  tractor-traitot  and  alal- 
lar  equipaent. 
ARIA  II  -  Iryan,  Atoka,  ^ahaataha.  Coal,  Wughoa,  ytttabwrg, 
Latlaer,   LeFloro,  NcXntoah,  laakall,  tequoyah,  Nuakegee,  ClMto> 
kae,  Adair,  Delaware,  and  Nayea  and  Wagonor  Coantioa  oaat  of 
■ighway  f<9. 
CKOOP  t  -  Plek-up,  1%  tena  or  3^  yarda  and  up  to  but  not 
including  1   tona  or  4  yarda,   such  um  duap  trucka,   flat 
beda,   ataka  bodies  and  buaes. 
CROOP  It  •  3   tena  or  4  yards  and  up  to  but  not  including  4 

tona  or  •  yarda. 
CROaP  III  •  s  tona  or  C  yarda  and  over  including  heavy  aquip- 
aant such  ss  pole  truck,  winch  trucka,  ouelido,  Mlaaiaaippl 
wagons,   seal-duaps,   turner  pulla,  or  other  heavy  aatorial 
aovlng  equlpaenti   tractor  trailer  drivers  and  alailar 
equipaent,   auch  aa  tractora,   tan  wheelers 
CMUP  IV  -  Raady-ala  concrete  trucka  up  to  but  not  including 

1  yarda. 
CKOOP  v  -  Raady-ala  concrete  trucks  up  to  but  not  Including 
,|  yarda  and  over 

wttomii      Raceivo  rate  praocribad  (or  craft  porforatng  eperatioa 
to  which  welding  ia  Incidental. 

• 
Onllsted  claaaiflcations  needed  (or  work  not  included  within  tiM 
acepe  o(  the  claaaideationa  Hated  aay  be  added  a(ter  award 
only  •■  provided  in  the  labor  atandarda  contract  elauaes  (2t  Cn 
S.S(a)(l)(ii)). 

rOOI'MOTtl  I 

a  •  •  aontha  to  S  years  •«>  over  S  yeara  l«  o(  basic  hourly  rat* 

plua  seven  paid  holidays  -  A  through  q. 
b  -  »  paid  hellJaya  -  A  through  t  Plua^ 

PAID  BOLIDATSt 

k  -   Haw  Tear 'a  Dayi  >  -  Meaorial  Oayi  C  •  Independence  Dayi  D  -  tabor 
Oayi  S  •  Thankaglvlng  Oayi  t   -  Friday  after  Thankaglvlng  Oayi 
6  -  Chrlataaa  Day 

(36) 


o 
< 

I 

a 


SUPERSEDEAS  DECISION 

STATE:  South  Dakota  COONTY:  Minnahaha 

DECISION  NUHBER:   SD8S-S043  DATE:   Data  of  Publication 

Suparsadaa  Dacision  Nuabar  SD81-S150  datad  Saptanbar  4,  1981,  in  46  n   44656 
DESCRIPTIOB  OF  IWRK:   Building  Construction  Projacta  (Doea  not  includa  aingla 
faaily  boaMS  and  apartaants  up  to  and  including  4  atoriaa) . 


ASBESTOS  NORKERS 
BOILERMAKERS 

BRICKLAYERS:  Stonamasons 
CAIBCVrERS 
CEMENT  MASONS 
DRYMALL  BANGERS 
DRYWALL  TAPERS/FINISRERS 
ELECTRICIAHS: 
Nithin  30  mila  radius  of 
tha  Main  Poat  Offica  of 
Sioux  Falls: 
Elaetrical  Installa- 
tioaa  Undar  $200,000: 
Flactricians 

Cabla  Splicars 

•laetrical  Inatalla- 
tions  Ovsr  $200,000: 
llaetriciana 

Cabla  Splicars 

Outsida  30  aila  radius 
Of  tha  Main  Post  Offica 
of  Sioux  Falls: 
Blactrical  Installa- 
tions Dndar  $200,000: 
Elactricians 

Cabla  Splicars 

Elaetrical  Installa- 
tiana  Ovar  $200,000: 
Elactricians 

^bla  Splicars 

LABORERS: 
Coonon 
Mason  Tanders 


$15.70 
16.12 
13.60 
10.54 
8.55 
7.00 
10.87 


12.05 
13.26 

12.75 
14.03 


$2.15 
3.575 
1.70 


|12h%+ 
2.00 

L2S%+ 
2.00 


L2S%+ 
2.00 

|12>I%* 
2.00 


9.04 
10.14 

14.00 
15.40 


5.68 

6.00 


L2>i%'f 
2.00 

121)%+ 
2.00 


L2S%+ 
2.00 

1211%+ 
2.00 


LATHERS 

PAINTERS 

PLASTERERS 

PLUMBERS)    Staasurittavs 

ROOFERS 

SHEET  METAL  WORKERS: 
H.V.A.C.  Contract  Undar 
$175,000.00 

H.V.A.C.  Contrast  Ovar 
$175,000.00 

SOFT  FLOOR  LAYERS 

TIU  BETTERS 

TRUCK   DRIVERS 

PflWEB  EQUIPMENT  OPBRATOai 

Cranas 

Rollars 

NELDERS:  Racalva  rata 
prascribad.fer  araft 
parforming  oparation  to 
which  walding  is 
incidantal. 


$12.59 

9.00 

13.09 

12,36 

•  .■7 


I3.fi2 


15.14 

9.50 

11. <5 

«.ll 

10.00 
6.70 


$2.13 


.63 

♦• 

.63 

♦a 
1.56 
.95 


POOTNOTl: 
a.  3%  of  gross  aarnings 
to  lASMl 


Onliftad  classifications  neaded  for  work  not  ineludad  within  tha  soopa  of  tha 
CUsjificotions  listed  may  ba  added  after  award  only  as  pirovidad  in  the  labor 
standards  contract  clauses  (29  CFR,  5.5  (a)  (1)  (ii)). 
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Environmental 
Protection  Agency 

40  CFR  Part  80 

Regulation  of  Fuels  and  Fuel  Additives; 
Test  Procedure  for  Determination  of 
Gasoline  l.ead  Content  by  X-Ray 
Spectrometry;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart80 

(FRL28M-9] 

Regulation  of  Fuels  and  Fuel 
AddWves;  Test  Procedure  for 
Determination  of  Oasollne  Lead 
Content  by  X-ray  Spectrometry 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  amend 
its  testing  procedure  for  the 
determination  of  gasoline  lead  content 
by  adding  an  optional  third  method  to 
the  standard  method  and  automated 
method.  This  method  utilizes  X-ray 
spectrometry,  is  technically  equivalent 
to  the  other  methods,  and  is  more 
efficient  and  cost  effective. 
DATES:  Comments  must  be  submitted  on 
or  before  January  13, 1986.  A  public 
hearing  will  be  held  upon  request. 
Requests  for  a  hearing  must  be 
submitted  by  December  13. 1985.  If  a 
hearing  is  requested,  an  announcement 
will  be  published  in  the  Fadacal  lUgister 
and  the  comment  period  will  be 
extended  until  30  days  after  the  hearing 
is  held. 

ADDRESS:  Comments  and  requests  for  a 
hearing  should  be  submitted  to  Docket 
No.  EN-85-05,  Central  Docket  Section 
(LE-131).  Environmental  Protectitm 
Agency.  401  M  Street,  SW.,  Washington. 
DC  2046a  Comments  should  be 
identified  with  the  docket  numb». 
Copies  of  information  relevant  to  thi» 
proposed  rule  are  available  for  public 
inspection  at  the  Central  Docket  Section 
of  the  Environm«ital  Protection  Agency. 
West  Tower,  Gallery  I,  401  M  Street. 
SW.,  Washington,  DC  20460.  and  are 
available  for  n^new  between  the  hours 
of  8«)  a.m.  to  4:00  p.m.  As  provided  in 
40  CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  copying  services.  To 
expedite  review,  it  is  also  requested  that 
a  duplicate  copy  of  conunents  be  sent  to 
Marilyn  W.  McCall  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  W.  McCall,  Fuels  SecUon,  Field 
Operations  and  Support  Division  (EN- 
397F).  EPA,  401  M  Street,  SW., 
Washington,  DC  20460  (202)  382-2860,  or 
Dr.  Joe  H.  Lowry,  Chief,  Inorganic 
Analyses  Section.  Laboratory  Services 
Division.  National  Enforcement 
Investigations  Center,  Building  53,  Box 
25227,  Denver  Federal  Center,  Denver, 
Colorado  80225  (303)  236-5132. 
SUPPLEMENTARY  INFORMATION:  The  USe 

of  leaded  gasoline  in  motor  vehicles 


equipped  wkh  catalytic  conveEtrrs  as 
part  of  their  emission  control  systems 
can  render  the  catalysts  inopecsthrc 
Therefore,  such  vehicles  are  dea^iacd 
(and  labelled)  to  operate  on  unleaded 
gasoline  and  the  introduction  of  leaded 
fuel  into  those  vehicles  by  certan 
persons  is  prohibited  (40  CFR  8022):  To 
ensure  that  fuel  represented  as  indsarfirri 
does  not  contain  lead  in  excess  ol  tlie 
maximimi  established  by  rule — AflB 
gram  of  lead  per  gallon  (gpg)  of  gasoBhe 
(40  CFR  80.2(g))— the  Administrator  baa 
established  approved  testing  proceduiee 
(40  CFR  Part  80,  Appendix  B).  Tie  nJc 
proposed  herein  would  amend  the 
approved  procedures  (which  utilize 
atomic  absorption  spectrometry)  by 
adding  an  optional  procedure  utilfadng 
X-ray  spectrometry.  The  addition  of  this 
procedure  will  allow  greater  flexibility 
and  efficiency  in  the  analysis  of  gasQUne 
lead  content. 

The  method  of  X-ray  spectroottfry  is 
proven  and  accepted.  It  is  an  American 
Society  of  Testing  and  Materials 
(ASTM)  method,  designated  as  method 
B  of  ASTM  D2599.  "'"Standard  Test 
Method  for  Lead  in  Gasoline  by  X-ray 
Spectrometry,"  and  a  recognized 
standard  of  the  Institute  of  Petroleum  (IP 
228). 

Slight  modifications  have  bees  oiade 
to  the  ASTM  method  in  order  to  achieve 
compatibility  with  the  atomic  absorption 
method  and  in  order  to  ensure 
compliance  witb  EPA  quality  assurance 
guidelines.  First,  the  range  of  tim 
proposed  method  has  been  extended 
from  a  lower  limit  of  0.1  gpg  to  a  lower 
limit  of  0.01  gpg.  This  decrease  in  the 
lower  limit  is  well  within  the  valid  range 
of  the  method  [see  data  in  proposed 
■lethod).  The  original  ASTM  method 
was  for  leaded  gasoline  and  apparently 
ASTM  did  not  deem  it  necessary  to  go 
lower  than  0.1  gpg. 
.  Second,  EPA  quality  assurance 
guidelines  require  more  extensive 
quality  checka  than  the  ASTM  method 
and  these  have  been  incorporated  into 
the  proposed  method.  The  quality 
assurance  part  of  the  proposed  method 
is  equivalent  to  the  corresponding 
sections  of  the  atomic  absorptiaa 
methods  in  all  major  respects.  The 
proposed  quality  assurance  staodards 
are  more  stringent  than  those  of  the 
ASTM  method. 

The  third  change  is  in  the  califtratkn 
procedure.  This  section  is  more  detailed 
than  the  ASTM  method  in  order  to 
better  reflect  good  laboratory  practice  M 
enforcement  analyses. 

The  last  part  of  the  proposed  oethod, 
part  9,  is  composed  of  quality  caateoi 
data  collected  at  EPA's  National 
Enforcement  Investigations  Center 
(NEIC).  Almost  all  of  these  data ' 


collected  during  use  of  the  X-ray 
spectrometer  for  screening  actual 
samples  for  lead.  (Screening  means 
aaalyzing  all  samples  by  X-ray 
spectrometry  and  then  reanalyzing 
samples  with  excessive  lead  by  atomic 
absorption.)  In  order  to  completely 
cover  the  entire  range  of  possible  lead 
concentrations,  additional  quality 
control  data  were  collected  on  specially 
pr^Hoed  samples.  The  actual  duplicate, 
^like  recovery,  EPA  check  sample,  and 
^SS  reference  sample  data  are  included 
in  the  proposed  method.  An  extensive 
comparison  between  the  proposed  X-ray 
method  and  the  automated  atomic 
absorption  method  was  done  on  15 
samples  prepared  by  compositing 
several  hundred  old  survey  samples. 
Tke  results  of  this  comparison  are  also 
included  in  the  proposed  method.  EPA 
has  concluded  that  the  two  methods 
show  similar  precisions  for 
eencentrations  near  0.05  gpg.  but  at 
higher  concentrations  the  X-ray 
spectrometer  is  somewhat  more  precise 
although  the  differences  between  results 
from  the  two  methods  are  minor. 

Additional  Information 

Under  Executive  Order  12291.  EPA 
most  judge  whether  an  action  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
action  is  not  major  because  it  is  not 
likely  to  result  in: 

(1}  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
FMeral,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
alulity  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  effects  of  this  action  are  to 
increase  efficiency  and  reduce  costs  to 
test  facilities  which  adopt  the  proposed 
procedure. 

This  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(C^fflJ)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  and  any  EPA  responses  to 
sach  comments  have  been  placed  in  the 
docket. 

Finally,  under  the  Regulatory 
Wexibility  Act.  5  U.S.C.  601  et  seq..  EPA 
is  required  to  deterjinine  whether  a 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
Bomber  of  small  entities  so  as  to  require 
a  Regulatory  Impact  Analysis.  The 
caguiation  proposed  herein  authorizes 
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use  of  an  optional  laboratory  procedure 
for  testing  lead  content  of  gasoline  for 
enforcement  purposes.  The  proposed 
method  allows  greater  efficiency  than 
the  authorized  standard  methods.  This 
enables  facilities  to  achieve  a  cost 
saving  if  they  already  have  the 
equipment  or  test  a  volume  of  samples 
sufficient  to  warrant  the  initial 
investment  in  the  equipment  Small 
laboratories  which  cannot  afford  to 
purchase  the  needed  eququnent  may  be 
placed  at  a  competitive  disadvantage  if 
they  are  unable  to  test  gasoline  samples 
as  inexpensively  as  facilities  employing 
the  proposed  method;  however,  this 
impact  on  small  entities  is  expected  to 
be  slight.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  hnpact  on  a 
substantial  nmnber  of  email  entities. 

Paperwork  Reduction  Act 

The  regulation  proposed  herein  will 
not  impose  any  reporting  requirements 
on  affected  parties  as  no  paperwork  is 
required  as  a  result  of  this  proposed 
rule.  Thus,  the  Paperwork  Reduction  Act 
is  not  applicable. 

List  of  Subjects  in  40  CFR  Part  80 

Gasoline. 

Dated:  November  20, 1985. 
A.  lames  Banes, 

A  cling  A  dministrator. 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

For  the  reasons  set  forth  in  the 
preamble.  Part  80  of  Title  40  of  the  Code 
of  Federal  Regulations  is  to  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sec.  211  and  301(a)  of  the  Clean 
Air  Act  as  amended.  42  U.S.C.  754S  and  7601, 
unless  otherwise  noted. 

2.  Appendix  B  is  amended  by  adding 
Method  3  as  follows: 

Appendix  B — Tests  for  Lead  in  Gasoline 
by  Atomic  Absorption  Spectrometry. 


Metliod  3— Test  for  Lead  in  Gasoline  by  X- 
ray  Spectrometry 

1.  Scope  and  Application. 

1.1  This  method  covers  the  determination 
of  the  total  lead  content  of  gasoline.  The 
procedure's  calibration  range  is  0.010  to  S.0 
grams  of  lead/U.S.  gallon.  Samples  al>ove 
this  level  should  be  diluted  to  fall  within  the 
range  of  0.05  to  5.0  grams  of  lead/U.S.  gallon. 
The  method  compensates  for  variations  in 
gasoline  composition  and  is  independent  of 
lead  alkyl  type. 

1.2  This  method  may  be  used  as  an 
alternative  to  Method  1 — Standard  Method 


Test  for  Lead  in  Gasoline  by  Atomic 
Absorption  Spectrometry,  or  to  the  Method 
2— Automated  Method  Test  for  Lead  in 
Gasoline  by  Atomic  AbsorpHon 
Spectrometry. 

1.3    Where  trade  names  or  specific 
prododi  an  astod  in  the  method,  equivalent 
apparatus  and  chemical  reagents  may  be 
used.  Mention  of  tr^tte  — — -r  or  specific 
products  is  for  the  assistance  of  tkie  User  and 
does  not  constitute  endaraenent  by  litB  U.S. 
Environmental  Protection  A^ncy. 

2.  Summaiy  of  MeUiod. 

2.1  A  portion  of  the  gasoline  sample  is 
placed  in  an  appropriate  holder  and  loaded 
into  an  X-ray  spectrometer.  The  ratio  of  tlie 
net  X-ray  intensity  of  the  lead  L  alpha 
radiation  to  the  net  intensity  of  the 
incoherently  scattered  tungsten  L  alpha 
radiation  is  measured.  The  lead  content  is 
determined  by  reference  to  a  linear 
calibration  equation  which  relates  the  lead 
content  to  flie  measured  ratio. 

2.2  Hie  incoherently  scattered  tungsten 
radiation  is  used  to  compensate  for 
variations  in  gasoline  samples. 

3.  Sosple  Handling  and  Preservation. 

3.1  Samples  should  be  collected  and 
stored  in  containers  which  will  protect  them 
from  changes  in  the  lead  content  of  the 
gasoline,  such  as  loss  of  volatile  fractions  of 
the  gasoline  by  evaporation  or  leaching  of  the 
lead  into  the  container  or  cap. 

3.2  If  samples  have  been  refrigerated  they 
should  be  brought  to  room  temperature  prior 
to  analysis. 

3.3  Gasoline  is  extremely  flammable  and 
should  be  handled  cautiously  and  with 
adequate  ventilation.  The  vapors  are  harmful 
if  inhaled  and  prolonged  breathing  of  vapors 
should  be  avoided.  Sldn  contact  should  be 
minimized. 

4.  Apparatus. 

4.1    X-ray  Spectrometer,  capable  of 
exciting  and  measuring  the  fluorescence  lines 
mentioned  in  2.1  and  of  being  operated  under 
the  following  instrumental  conditions  or 
others  giving  equivalent  results:  a  tungsten 
target  tube  operated  at  50  kV.  a  lithium 
fluoride  analyzing  crystal,  an  air  or  helium 
optical  path  and  a  proportional  or 
scintillation  detector. 

5.  Reagents. 

6.1  Isooctane 

5.2  L«ad  standard  solution,  in  isooctane, 
toluene  or  a  mixture  of  these  two  solvents, 
containing  approximately  5  gm  Pb/U.S. 
gallon.  May  be  prepared  from  a  lead  in  oil 
concentrate  such  as  those  prepared  by 


Coooatan  (Conoco.  Inc.,  Ponca  City, 
Oklahoma).  As  aa  alternative,  tetraethyl  lead 
or  bad  naphtheaale  saay  be  used  to  prepara 
tha  standard.  Tetraethyl  lead  is  extrenwly 
poiaoBous  aad  sliould  be  liandled  caatioaaly 
in  a  hood  and  with  gloves.  It  causes  both 
acute  and  dmalc  hum  to  ihe  central 
nervous  ^steai  and  is  loxk  by  ingestian. 
inhalation,  and  absorpteo  through  tiM  skis. 
6.  CalibratioB. 

6.1  Make  exact  dilutions  with  isooctane 
of  the  lead  standard  solution  to  give  aointiaiis 
with  concentrations  of  dStl,  0.05, 0.ia  &S0. 
lA  3.0  and  U  g  Pb/U.&  gallon.  Place  each  af 
the  standard  solutions  in  a  sample  cell  using 
tedmiques  consistent  ivith  good  operalfaig 
practice  for  the  spectnnneter  emplojrBd. 
faisert  the  sanqtle  in  Ae  spectrometer  and 
allaw  the  qiectroraeter  atmosphere  to  readi 
equilibrium  (if  appropriate).  Measure  the 
intensity  of  the  lead  L  alpha  peak  at  1.175 
angstroms,  the  Corapton  scatter  peak  of  the 
tungsten  L  alpha  hne  at  1.500  angstroms  and 
the  background  at  1.211  angstroms.  Each 
measured  intensity  should  exceed  200,000 
counts  or  the  time  of  measurement  should  he 
at  least  30  seconds.  The  Compton  scatter 
peak  given  above  is  for  90*  instrument 
geometry  and  should  be  changed  for  other 
geometries.  The  Compton  scatter  peak  (in 
angstroms)  is  found  at  the  wavelength  of  the 
tungsten  L  alpha  line  plus  0.024  (1-cos  phi), 
where  phi  is  the  angle  between  the  incident 
radiation  and  the  take-off  collimator. 

6.2  For  each  of  the  standards  as  well  as 
for  an  isooctane  blank  determine  the  net  lead 
intensity  by  subtracting  the  corrected 
background  from  the  gross  Intensity. 
Determine  the  corrected  background  by 
multiplying  the  intensity  of  the  background  at 
1.211  angstroms  by  the  following  ratio 
obtained  on  an  isooctane  blank 


Background  at  1.175  angstroms 
Background  at  1.211  angstroms 


6.3    Determine  the  corrected  lead  intensity 
ratio,  which  is  the  net  lead  intensity 
corrected  for  matrix  effects  by  division  by  the 
net  incoherently  scattered  tungsten  radiation. 
The  net  scattered  intensity  is  calculated  by 
subtracting  the  background  intensity  at  1.211 
angstroms  from  the  gross  intensity  of  the 
incoherently  scattered  tungsten  L  alpha  peak 
The  equation  for  the  corrected  lead  intensity 
ratio  follows: 


R= 


Lead  L  alpha  —  corrected  background 
Incoherent  tungsten  L  alpha  —  background 


6.4    Obtain  a  linear  calibration  curve  by 
performing  a  least  squares  fit  of  the  corrected 
lead  intensity  ratios  to  the  standard 
concentrations. 

7.  Procedure. 

7.1    Prepare  a  calibration  ctu^e  as 
described  in  6.  Since  the  scattered  tungsten 
radiation  serves  as  an  internal  standard,  the 
calibration  ctuve  should  serve  for  at  least 


several  days.  Each  day  the  suitability  of  the 
calibration  ciuve  should  be  checked  by 
analyzing  several  MBS  lead-in-reference-fuel 
standards  or  other  suitable  standards. 

7.2    Determine  the  corrected  lead  intensity 
ratio  for  a  sample  in  the  same  manner  as  was 
done  for  the  standards.  The  samples  should 
be  brought  to  room  temperature  before 
analysis. 
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7J    Determine  the  lead  concentration  of 
the  sample  from  the  calibration  curve.  If  the 
sample  concentration  is  greater  than  5.0  g  Pb/ 
U.S.  gallon,  the  sample  should  be  diluted  to 
between  a05  and  iJO  g  Pb/U.S.  gallon  and 
reanalyzed 

7.4  Quality  control  standards,  such  as 
NBS  standard  reference  materials,  should  be 
analyzed  periodically. 

7.5  For  each  group  of  ten  samples,  a 
spiked  sample  should  be  prepared  by  adding 
a  known  amount  of  lead  to  a  sample.  This 
known  addition  should  be  at  least  0.05  g  Pb/ 
gal.,  at  least  50%  of  the  measured  lead 
content  of  the  unspiked  sample,  and  not  more 
than  200%  of  the  measured  lead  content  of  the 
unspiked  sample  (unless  the  minimum 
addition  of  a05  g  Pb/gal.  exceeds  200%).  Both 
the  spiked  and  unspiked  samples  should  be 
analyzed 

8.  Quality  Control. 

8.1  The  difference  between  dupUcatea 
should  not  exceed  0005  g  Pb/U  A  gallon  or  a 
relative  difference  of  8%. 

8.2  All  quality  control  standard  check 
samples  should  agree  within  10%  of  the 
nominal  value  of  the  standard 


8.3  All  spiked  samples  should  have  a 
percent  recovery  of  100%  ±10%.  The  percent 
recovery,  P.  is  calculated  as  follows: 

P=100%  (A-^)/K 
where 
A=the  analytical  result  from  the  spiked 

sample. 
B= the  analytical  result  from  the  unspiked 

sample,  and 
K=the  known  addition. 

8.4  The  difference  between  independent 
analyses  of  the  same  sample  in  different 
laboratories  should  not  exceed  0.01  g  Pb/U.S. 
gallon  or  a  relative  difference  of  12%. 

ft  Past  Quality  Control  Data. 

9.1    Duplicate  analysis  for  26  samples  in 
the  range  of  0.01  to  0.10  g  Pb/gal.  resulted  in 
an  average  relative  difference  of  5.4%  with  a 
standard  deviation  of  5.4%.  Duplicate 
analysis  of  15  samples  in  the  range  0.1  to  0.5  g 
Pb/gal.  resulted  in  an  average  relative 
difference  of  2.4%  with  a  standard  deviation 
of  1.9%.  Duplicate  analysis  of  47  samples  in 
the  range  of  0.5  to  5  g  Pb/gal.  resulted  in  an 
average  relative  difference  of  2.1%  with  a 
standard  deviation  of  1.8%. 


9.2  The  average  percent  recovery  for  23 
spikes  made  to  samples  in  the  0.0  to  0.1  g  Pb/ 
gal.  range  was  103%  with  a  standard 
deviation  of  3.2%.  For  42  spikes  made  to 
samples  in  the  0.1  to  5.0  g  Pb/gal.  range,  the 
average  percent  recovery  was  102%  with  a 
standard  deviation  of  4.2%. 

9.3  The  analysis  of  National  Bureau  of 
Standards  lead-in-reference-fuel  standards  of 
known  concentrations  in  a  single  laboratory 
has  resulted  in  found  values  deviating  from 
the  true  value  for  14  determinations  of  0.0490 
g  Pb/gal.  by  an  average  of  2.8%  with  a 
standard  deviation  of  6.4%  for  11 
determinations  of  0.065  g  Pb/gal.  by  an 
average  of  4.4%  with  a  standard  deviation  of 
2.9%,  and  for  15  determinations  of  1.994  g  Pb/ 
gal.  by  an  average  of  a3%  with  a  standard 
deviation  of  1.3%. 

9.4  Eighteen  analyses  of  reference 
samples  (U.S.  EPA.  Research  Triangle  Park. 
NC)  have  resulted  in  found  values  differing 
fit)m  the  true  value  by  an  average  of  0.0004  g 
Pb/gal.  with  a  standard  deviation  of  0.004  a 
Pb/gal.  * 

(FR  Doc  85-28318  Filed  11-27-85;  8:45  am] 
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